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THIS  INDEX  is  based  on  a  consolidation  of  contents  entries 
appearing  in  the  January — ^|une  issues  of  the  F^ERAL 
REGISTER  together  with  broad  subject  references.  The 
entries  are  arranged  first  under  the  name  of  the  agency 
which  issued  the  document.  Under  each  agency,  the  entries 
are  then  listed  alphabetically  within  the  categories'of  Rules. 
Proposed  Rules,  and  Notices.  Executive  Orders.  Proclama- 
tions, and  other  documents  from  the  President  are  listed 
under  Presidential  Documents.  The  number  at  the  end  of 
each  entry  gives  the  pages  in  the  FEDERAL  REGISTER 
where  the  document  begins.  Use  the  table  of  Federal  Regis- 
ter Pages  and  Dates  at  the  back  of  this  index  to  locate  the 
issue  date  for  each  page  number.  This  index  is  published 
monthly  and  is  cumulated  for  12  months. 

A  general  index  to  the  entire  Code  of  Federal  Regulations, 
is  found  in  the  CFR  Index  and  Finding  Aids  volume,  and  is 
revised  as  of  )anuary  1  each  year. 

The  List  of  CFR  Sections  Affected  (LSA).  a  cumulative 
numerical  finding  aid.  is  published  monthly  and  is 
cumulated  for  12  months,  keyed  to  the  revision  dates  of  the 
various  CFR  volumes. 

All  FEDERAL  REGISTER  pubhcations  are  available  for 
purchase  from  the  Superintendent  of  Documents,  U.S.  Gov- 
ernment Printing  Office.  Washington.  D.C.  20402. 

Melanie  Y.  Williams  is  Chief  Editor  of  the  Federal  Register 
Index,  assisted  by  Roy  Nanovic.  The  Index  is  prepared 
under  the  direction  of  Martha  B.  Girard,  assisted  by  Ruth 
Pontius. 

INQUIRIES  may  be  made  to  the  Finding  Aids  Unit  at  area 
code  202-523-5227  or  (TTY)  202—523-5229.  These  are  not 
toll  free  numbers. 

SUGGESTIONS  concerning  this  and  other  publications  of 
the  Office  will  be  welcomed  by  John  E.  Byrne,  Director, 
Office  of  the  Federal  Register.  National  Archives  and 
Records  Service,  Washington.  Q.C.  20408. 
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ACCIDENTS 

See  Consumer  Product  Safety  Commission. 
Mine  Safety  and  Health  Administration. 
National  Transportation  Safety  Board. 
Research  and  Special  Programs 
Administration. 

ACTION 

PROPC^D  RULES 

GrantxJnd  contracts;  refunding  application 

denial,     10998 
Regulatory  agenda,    17774 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,    6222 
Foster  grandparent  and  senior  companion 

programs;  income  eligibility  levels,    16725 
Grants;  availability,  etc.: 
Senior  companion  program,     13406 
Special  volunteer  programs,    5283 
Young  volunteers  in  ACTION  program, 
4547 
Meetings: 
National  Voluntary  Service  Advisory 
Council,    5651 
VISTA  program  guidelines;  proposed,    15944 


L 


ACTUARIES,  JOINT  BOARD  FOR 
ENROLLMENT 

NOTICES 

Meetings: 
Actuarial  Examinations  Advisory 

Committee,    7842,    15002,    23087 

ADDITIVES 

See  Environmental  Protection  Agency. 
Food  and  Drug  Administration. 

ADMINISTRATIVE  COMMITTEE 
OF  THE  FEDERAL  REGISTER 

See  Federal  Register  Administrative  Committee. 

t 

ADMINISTRATIVE  CONFERENCE 
OF  UNITED  STATES 

PROPOSED  RULES 

Recommendations:        | 
Environmental  laws  enforcement;  public  and 
private  coordination,     1 3608 

NOTICES 

Meetings: 
Adjudication  Committee,    13056 
Administration  Committee,    4548,    23045 
Governmental  Processes  Committee,    3579, 

8350,     15200 
Governmental  Tort  Claims  Committee, 

15200,     19220,    23045 
Judicial  Review  Committee,    23045 
Plenary  Session,    23169,    23819 
Regulation  Committee,     15768,    23045 

/  Rulemaking  Committee,     10090,     15768 


I 


Uniform  Rules  of  Agency  Procedures  Select 
Committee,    8350 
Regulatory  analysis  of  agency  rules;  draft 
recommendation;  inquiry,     14273 

ADMINISTRATIVE  OFHCE  OF 
UNITED  STATES  COURTS 

NOTICES 

Spanish/English  certification  examination  for 
court  interpreters,     11524 

ADVERTISING 

See  Alcohol  Tobacco  and  Firearms  Bureau. 
Federal  Trade  Commission. 
Food  and  Drug  Administration. 

ADVISORY  COUNCIL  ON 
HISTORIC  PRESERVATION 

See  Historic  Preservation,  Advisory  Council 

AFRICAN  DEVELOPMEP^ 
FOUNDATION     ^    '  \ 

RULES 

OfTicial  seal;  adoption,     18634 
Organization  and  functions,     18860 

PROPOSED  RULES  j 

Conflict  of  interests,    18878 
Freedom  of  Information  Act;  implementation, 
18678 


NOTICES 

Meetings: 

Advisory  Council,    8754,     15465 
Meetings;  Sunshine  Act,    4936,     15035,    21688 

AGED 

See  ACTION. 

Health  and  Human  Services  Department, 
Health  Care  Financing  Administration. 
Human  Development  Services  Office. 
National  Institutes  of  Health. 
Social  Security  Administration. 

AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

RULES 

Acquisition  regulations,     16085,    23711, 
25712 
Competition  in  contracting,  etc.;  interim, 
16086 
Freedom  "of  Information  Act;  implementation, 

16700 
Nondiscrimination: 
Age  discrimination  in  federally-assisted 
programs;  correction,    8 1 08 


Personnel  regulations;  employment  in  ForeigR 

Service;  CFR  Part  removed,    8108 
PROPOSED  RULES 

Debarment,  suspension,  and  ineligibility, 

15584 
Federal  claims  collection,    25720 
Regulatory  agenda,     17898 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,    6262,    23845,    26275 
Authority  delegations: 
Assistant  to  Administrator  for  Management, 

13677,    23842,    23843,    23844 
Associate  Assistant  to  Administrator  for 

Management,    23843,    23844 
Commodity  Management  Office,  Director, 

23844 
Contract  Management  Office,  Director, 

23843,    23844 
Egypt,  Missiot' Director,    8404,    10115 
Government  Property  Resources  Division, 

'    Chief,    23845 
Latin  America  and  Caribbean  Regions, 

7405,     14167,     18324 
Mission  Directors  and  Principal  A.I.D. 

Officers,    23843 
Near  East,  Assistant  Administrator,    8404, 

11018 
Procurement  Executive,    23842 
Committees;  establishment,  renewals, 
terminations,  etc.: 
Research  Advisory  Committee,    2737 
Voluntary  Foreign  Aid  Advisory  ' 

Committee,    2737 
Housing  guaranty  programs:  ' 

Costa  Rica,    5824 
Panama,     1284 
Meetings: 
International  Food  and  Agricultural 
Development  Board,    4921,    6262, 
10547,     14033,    20301,    25338 
■    Research  Advisory  Committee,     14776 
Voluntary  Foreign  Aid  Advisory 
Committee,    8799,    21369 
Procurement: 

Commercial  or  industrial  activities, 

performance;  review  schedule  (OMB  A- 
76  implementation),    14167 

AGRICULTURAL  COMMODITIES 
AND  PROGRAMS 

See  Agricultural  Marketing  Service. 
Agricultural  Stabilization  and  Conservation 

Service. 
Agricultural  Trade  and  Export  Policy  National 

Commission. 
Agriculture  Department 
Animal  and  Plant  Health  Inspection  Service. 
Commodity  Credit  Corporation. 
Farm  Credit  Administration. 
Federal  Crop  Insurance  Corporation. 
Federal  Grain  Inspection  Service. 
Food  and  Drug  Administration. 
Food  Safety  and  Inspection  Service. 


Agricnltural 


AGRICULTURAL  MARKETING 
SERVICE 

Set  also  Packers  and  Stockyards  Administration. 

RULES 

Almonds  grown  in  California.     12219,    164SI, 

19161.    24174.    24175 
Avocados,  imported.    21031.    21033 
Avocados  grown  in  Rorida.    21031,    21033 
Carrots  and  beets,  canned;  grade  standards, 

26140 
Cherries  grown  in  Michigan  et  al..    24899 
Cotton: 

American  Pima  cotton;  grade  standards, 

25197 
Classification  under  cotton  futures 

legislation.    10929 
Research  and  promotion.     10929  '^ 

Cranberries  grown  in  Massachusetts  el  al.. 

23107 
Dairy  products;  grading,  inspection,  and 
standards: 
Dry  buttermilk.    3 
Dairy  promotion  program;  referenda 

procedures,  etc.,    9982 
Egg  and  egg  products  inspection  and  grading: 
Fees  and  charges,  increase;  interim.    3735 

Interim  rule  affirmed,     10749 
Reporting  and  recordkeeping  requirements, 
23269 
Filberts/hazelnuts  grown  in  Oregon  and 

Washmgton.    2539.    2955 
Grapes,  imported.    18849 
Grapes  grown  in  California,    1884'>.    24761 
Honey,  extracted;  grade  standards.    15861 
Kiwifruit  grown  in  California,    4854 
Lemons  grown  in  California  and  Arizona. 
428.    1206.     1829.    2661.    3^98.    4634, 
5365.    6890. '7291,    8317.    9610.    10500. 
11497.    12516.    13545.    14369.    15537, 
16451.     18979,     19667,    20739.    21581, 
23261,    24170,    24899,    25695,    26690 
Limes  grown  in  Roridi.     15097,     18849, 

20888.    23664 
Marketing  orders;  expenses  and  rates  of 

assessments.    5.    231 
Meats,  prepared  meats,  and  meat  products; 
grading,  certification,  and  standards: 
Fee  increase;  interim,     11814 
Product  control  authority.    14365 
Melons  grown  in  Texas.    10206 
Milk  marketing  orders: 
Great  Basin,    506l 
Middle  Atlantic.     16452 
New  Orleans-Mississippi,     11991 
Oregon- Washington,    21581 
Southern  Illinois.     12218.    18459 
Southern  Michigan.    2461 1 
Southwest  Plains.     18460.    24176 
St.  Louis-Ozarks.    8318  ■ 
Texas,    12765 
Nectarines,  peaches,  and  plums  grown  in 

California.     12217 
Olives  grown  in  California.    2539 
Onions.  Bermuda-granex-grano;  grade 

standards,    7031 
Oranges,  grapefnut.  tangerines,  and  tangelos 
grown  in  Florida.    3497,    7573,    13761. 
23894 


Oranges  (navel)  grown  in  Arizona  and 

California,    5.     1039,    1429,    2274.    2661. 
3314.    3737.  .  3879,    4853.    4957.    5733. 
19519 
Oranges  (Valencia)  grown  in  Arizona  and 
le  Agricultural  Commodities  Act: 
Sututory  trust;  correction,    428 
Potato  research  and  promotion  plan: 
Potato  Board  Administrative  Commntee 
membership.    25198 
Poultry  and  rabbit  products  grading: 
Fees  and  charges,  increase;  interim,    3735 

Interim  rule  affirmed.     10749 
Reporting  and  recordkeeping  requirements, 
23269 
Raisins  produced  from  grapes  grown  in 

California,     1830.    3879,     14209,     16693, 
18631.    23895 
Sweetpoutoes,  canned;  grade  standards, 

10199 
Tobacco  inspection: 

Valdosta-Hahira,  GA.  auction  market 
approval;  referendum  results.    15537 
Tomatoes  grown  in  Florida,    3738 
Warehouse  regulations: 

Federal  licensed  warehouses;  transfer  of 
regulations  to  Agricultural  Stabilization 
and  Conservation  Service,    1813 

PROPOSED  RULES 

Almonds  grown  in  California,     11510,    21853, 

25994 
Avocados,  imported,    15430 
Avocados  grown  in  Florida,     1 5430 
Carrots  and  beets,  canned;  grade  standards, 
15568 
Correction.     19183 
Cotton: 
American  Pima  cotton;  grade  standards. 

16264 
Research  and  promotion  ~ 

Regulatory  revi-w,    2575 
Supplemental  assessment.    25425 
Cranberries  grown  in  Massachusetts  et  al.. 

12812 
Dairy  products;  grading,  inspection,  and 
standards: 
Milk  and  cream,  etc.,    7923 
Dairy  promotion  program: 

Referendum  order,     14390 
Filberts/hazelnuts  grown  in  Oregon  and 

Washington,     5995 
Crapes,  imported.    13609 
Grapes  grown  in  California.    1 3609 
Honey  research,  promotion,  and  consumer 

information  order.    26942 
Kiwifruit  grown  in  California,    835 
Limes  grown  in  Rorida,    9452,    19535 
Livestock;  grading,  certification,  and  standards: 
Carcass  beef;  extension  of  time.     10236 
Slaughter  cattle;  extension  of  time.    2055. 
10236 
Meats,  prepared  meats,  and  meat  products; 
grading,  certification,  and  standards: 
Carcass  beef;  extension  of  time,    2055, 

10236 
Fees;  criteria  for  service  charges,     11816 
Slaughter  cattle;  extension  of  time,     10236 
Melons  grown  in  Texas,    3797 
Milk  marketing  orders: 
Alabama- West  Ronda,    9038,    12817, 

23021 
Central  Arkansas,    9038,    12817 


Central  Illinois,    26576 
Chicago  Regional,    280,     10236 
Fort  Smith,  AR,    9038,     12817 
Georgia,    9038.     12817,    23021 
Great  Basin,    815,    25249 
Greater  Louisiana,    23021 
Louisville-Lexington-Evansville,    9038, 

12817.    23021 
Memphis,  TN.    9038,     12817.    23021 
Middle  Atlantic.    4694,    9637,    12813, 

14110 
Nashville,  TN,    9038,     12817,    23021 
New  Orleans-Mississippi,    2678,    9654, 

23021 
New  York-New  Jersey.    9637.    11374, 

14110 
Oregon- Washington.     1540,     18495 
Paducah.  KY.    23021 
Southeastern  Rorida.    23021 
Southern  Illinois.     13976.    15432 
Southern  Michigan,     18677.    24779 
Southwest  Plains.     13977,    21268 
Tampa  Bay.    23021 

Tennessee  Valley,    9038,    12817,    23021 
Texas,    9661.    11880 
Upper  Rorida.    23021 
Milk  marketing  orders;  all  areas;  amendments, 
11171 
Extension  of  time,    1 3976 
Nectarines  grown  in  California,    3531 
Oranges  (navel)  grown  in  Arizona  and 

California,    7605 
Papayas  grown  in  Hawaii,    23312 
Peaches  (clingstone),  canned;  grade  standards, 
15160 
Correction.    18865 
Pears,  plums,  and  peaches  grown  in  California, 

3531 
Pears  (Beurre  D'Anjou.  etc.)  grown  in  Oregon, 

Washington,  and  California,    24531 
Potato  research  and  promotion  plan: 
Potato  Board  Administrative  Committee 
membership,     19026 
Raisins  produced  from  grapes  grown  in 

California,    9037 
Tobacco  inspection: 

Valdosu-Hahira,  GA,  auction  market 
approval;  referendum,    10501 
Tomato  juice;  grade  standards,     10970 

Correction,    13042 
Vegetables  grown  in  Texas,    5593 

NOTICES 

Committees;  esublishment,  renewals, 
terminations,  etc.: 
Instrument  Standards  for  Cotton  National 
Advisory  Committee,    1252 
Meetings: 
Rue-Cured  Tobacco  Advisory  Committee, 

14957,    23169 
Hop  Marketing  Advisory  Board,    2072 
Tobacco  Inspection  Services  National 
Advisory  Committee,    5803,     13258, 
20249 
Memorandum  of  understanding: 
Drug,  pesticide,  and  environmental 

contaminent  residues  in  foods,    2304 
Milk  manufacturing  requirements  for  state 

adoption,    7936 
Peanuts,  1985-86  crop  year;  expenses  and  rate 
of  assessment,    23321 
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Tobacco  inspection  and  price  supports: 
Payne,  Richard  C,  et  al.;  hearing  on 
application,    -11219 
Wheat  and  wheat  foods;  research  and  nutrition 
education: 

1985  FY  revised  budget,    2768 

1986  FY  budget,    18619 

AGRICULTURAL  RESEARCH 
SERVICE 


RULES 

User  Tees;  microbial  patent  cultures,    5365 

AGRICULTURAL  STABILIZATION 
AND  CONSERVATION  SERVICE 

RULES 

Conservation  and  environmental  programs: 
Materials  and  services  available  to  eligible 
producers,  procedures  removed,    4634 
Marketing  quotas  and  acreage  allotments: 
Feed  grain,  rice,  cotton,  and  wheat- 
Interim,    25691 
Interim  rule  afTirmed,     1 1 145 
Tobacco,    4493 
Special  programs: 

Water  bank  program,    7742 
Warehouse  regulations: 
•  Federal  licensed  warehouses;  transfer  of 

regulations  from  Agricultural  Marketing 
Service.    1813 

PROPOSED  RULES 

Marketing  quotas  and  acreage  allotments: 
Feed  grain,  rice,  cotton,  and  wheat,    26215 

Warehouse  regulations: 
Federally  licensed  grain  warehouses; 
inspection  fees,    26776 

NOTICES 

Feed  grain  donations: 
Blackfeet  Indian  Reservation,  MT,    23265 
Fort  Belknap  Indian  Reservation,  MT, 

23265 
Fort  Berthold  Indian  Re!>ervation,  ND, 

23265 
Fort  Peck  Indian  Reservation,  MT,    23265 
Rocky  Boys  Indian  Reservation,  MT,    23265 
Marketing  quotas  and  acreage  allotments: 
Tobacco,    4548,     19765,    21478,    24258 
Wheat,     15466,    23744 
Procurement: 
Commercial  or  industrial  activities, 

performance;  review  schedule  (OMB  A- 
76  implementation),    7203 
Warehouses,  licensed;  list  availability,    10823 

AGRICULTURAL  TRADE  AND 
EXPORT  POLICY  NATIONAL 
COMMISSION 

NOTICES 

Meetings,    1009,    5409,    7973,    10327,    15006, 
20577,    24922 

AGRICULTURE  DEPARTMENT 

See  also  Agricultural  Marketing  Service. 
Agricultural  Research  Service. 
Agricultural  Stabilization  and  Conservation 

Service. 
Animal  and  Plant  Health  Inspection  Service. 
Commodity  Credit  Corporation. 


Cooperative  State  Research  Service. 
Farmers  Home  Administration. 
Federal  Crop  Insurance  Corporation,  j 
Federal  Grain  Inspection  Service.  \ 
Food  and  Nutrition  Service.  \ 

Food  Safety  and  Inspection  Service. 
Forest  Service. 

Human  Nutrition  Information  Service. 
Packers  and  Stockyards  Administration. 
Rural  Electrification  Administration. 
Soil  Conservation  Service.  i 

RULES 

Acquisition  regulations;  interim  rule  affirmed, 

14196 
Agricultural  commodities;  financing  of  sales 

and  export;  ocean  freight  charges  on 

foreign  vessels;  interim,    2949 
Federal  claims  collection;  interim,    772 1 
Intergovernmental  review  of  agency  programs 

and  activities,    1040,    14088,     160^6, 

24612  i ; 

Law  enforcement  authorities,    13759 
Nondiscrimination  in  federally-assisted 

programs  and  activities,    25687 
Organization,  functions,  and  authority 

delegations: 
Forest  Service  Chief;  coastal  zone 
management  assistance,    7906 

PROPOSED  RULES 

Grants  and  cooperative  agreements  to  further 
research,  extension,  and  teaching 
programs;  competitive  award  process, 
15433 

Import  quotas  and  fees: 
Dairy  products  import  licenses;  fee 
assessment,    20220 

Regulatory  agenda,     17076  ' 

Relocation  assistance  and  real  property 

acquisition,  uniform  cost-effective  policies 
and  procedures,    21712 

NOTICES  I 

Agency  information  collection  activities  und^r 
OMB  review,     1096,    2303,    3579,    4250, 
5111,    6023,    7936,    9098,     10090,     11219, 
12060,     13257,     14125,     16117,     18541, 
20249,    21104,    23045,    23744,    24661, 
25284,    26391 
Biotechnology  regulation,  coordinated 
framework;  inquiry: 
Correction,    4003 
Extension  of  time,     13301 
Committees;  establishment,  renewals, 
terminations,  etc.: 
Equal  Opportunity  Citizens'  Adviso^ 

Committee,    24003 
Trade  Agricultural  Advisory  Committees, 
7622 
Grants;  availability,  etc.: 
Competitive  research  grants  program,    2522, 

I6S24 
Special  research  grants  program,    982 
Gypsy  moth;  emergency  declaration,    16725 
Import  quotas  and  fees: 
Meat  import  limitations;  quarterly  estimates, 

12593  j 

Sugar  - 

Quarterly  adjustment,    6222 
Quarterly  determinations,    29^, 


Air  Force 

13257 
Quota  increase,    9303 
Quota  year  modification,    2303 
Mediterranean  fruit  fly;  emergency  declaration, 

16117 
Meetings: 
Agricultural  Research  and  Extension  Users 

National  Advisory  Board,     15200 
Equal  Opportunity  Citizens'  Advisory 

Committee,    25435,    26598  ■ 
Human  Nutrition  Board  of  Scientific 

Counselors,    4715 
Plant  Genetic  Resources  National  Board, 

14275 
Science  and  Education  Research  Grants 
Program  Policy  Advisory  Committee, 
14275 
Science  and  Education  Research  Grants 
Program  Technical  Advisory 
Committee,    6368,    6369,    14956, 
14957,    21104,    21477,    21478,    23321, 
26019,    26813 
Privacy  Act;  systems  of  records,    869,    25284, 

25727 
Program  payments;  income  tax  exclusion; 

primary  purpose  determination: 
^  California  forest  improvement  program, 
15465 
Mississippi  forest  resource  development 
program,    1 5465 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 
10292,    24922 

AIR  FORCE  DEPARTMENT 

RULES 

Claims  and  litigation: 

Licensing  government-owned  inventions, 
20563 

NOTICES 

Active  military  service  and  discharge 

determinations;  civilian  or  contractual 
personnel: 
Coast  and  Geodetic  Survey  vessel  personnel. 

World  War  II,    7365 
Occupational  therapists.  World  War  II, 
4254 
Agency  information  collection  activities  under 
OMB  review,    3851,    3952,    8653, 
10530,     14004,    15774,    16732,    23351, 
24285,    25293 
Aircraft  (F-16);  foreign  currengyagreemejit 
requirement;  inquiry,    13847^  -   .'  "^^ 
Aircraft  wheels  and  brakes  acquisition;  joint 
logistics/systems  command  study;  inquiry, 
11234 
Environmental  statements;  availability,  etc.: 
Groom  Mountain  Range,  Nv',    6030 
Moody  Air  Force  Base,  GA,    4569 
North  Alkali  Lake,  OR,    18284 
Northeast  Regiotial  Communications 

Facility;  Westover  Air  Force  Base,  MA, 
12360 
Meetijigs: 
'Academy  Board  of  Visitors,    7365 
Air  Force  Reserve  Officer  Training  Corps 

Advisory  Committee,    19067 
Air  University  Board  of  Visitors,    4996, 

4997 
Community  College  Advisory  Committee, 

14003 
Electronic  Security  Command  Advisory 

Group,    5292 
Scientific  Advisory  Board,    1263,    1616, 
3828,    3953,    5292.    6376,    7098,    7365, 
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Air  Force 


9115.    9308.    9485.     10298.    11009. 
11010.     12360.    13410.     13646.     14278, 
I347S.    1S9S4.     16532.     18284.    20121. 
21486,    23352,    23494.    23495 
Privacy  Act;  systems  of  records,    326.    24672, 

25737 
Procurement: 
Contracts;  activities  for  possible  conversion 
evaluated,    5808.    26402 

AIRCRAFT,  AIR  CARRIERS, 
AIRPORTS 

S«e  Air  Force  Department. 
Cinl  Aeronautics  Board. 
Federal  Aviation  Administration. 
National  Transportation  Safety  Board. 
Transportation  Department 

ALASKA  NATURAL  GAS 
TRANSPORTATION  SYSTEM, 
OFFICE  OF  FEDERAL 
INSPECTOR 

NOTICES 

Alaska  segment: 

Pipeline  design  criteria  manual.    1 5804 
Stipulation  1.6.1  plan  approval.     15804 

ALCOHOL,  DRUG  ABUSE,  AND 
MENTAL  HEALTH 

ADMINISTRATION 

-\ 

NOTICES 

Alcohol  abuse  and  alcoholism;  national  plan 

development;  inquiry.     15490 
Grants  and  cooperative  agreements: 

Alzheimer's  disease;  research  on  family  stress 

and  care  of  victims,    23829.    24946 
American  Indian  mental  health  research  and 

development  center.    2088 
Mental  health  problems  in  disaster  victims 

assessment,    23517 
Mental  health  service  systems,  studying 

methods  research.    24325 
Mutual  support  approaches  with  bereaved 
populations,  prevention  research.    23829 
Meetings;  advisory  committees: 
February.    4594,    7230 
March.    7230 
April.     13660 
May,     15980 
June,    20131.    23830 

ALCOHOL,  TOBACCO  AND 
FIREARMS  BUREAU 

RULES 

Alcohol;  viticultural  area  designations: 
Long  Island.  NY.    20409 
Madera,  CA,    2782 
Martha's  Vineyard,  MA,    255 
Mesitia  Valley.  NM  and  TX.    6161 
Northern  Sonoma.  CA.    20560.    21440 
Sonoma  Mountain.  CA.    2978 
Alcoholic  beverages: 
Distilled  spirits  ~ 

Containers,  stamp  requirement  repeal, 
23949 
Distilled  Spirits  Tax  Revision  Act  of  1979, 
etc.;  implementation.    8456 
Correction.    23410.    23949 
Excise  taxes;  products  manufactured  in 
Puerto  Rico  and  the  Virgin  Islands; 
definition,     15886 
Still  manufacturers;  occupational  and 
commodity  taxes,    23680 


Wine  bottlers;  registry  numbers  and 

geographical  brand  names;  extension  of 
mandatory  compliapee  date,    758 
Wine  labeling  and  advertising;  appellations 
of  origin,  etc.,    759 
Cigars,  cigarettes,  etc.: 

Excise  taxes;  products  manufactured  in 
Puerto  Rico  and  the  Virgin  Islands; 
definition,     15886 
Denatured  alcohol  and  rum  and  tax-free 
alcohol;  distribution  and  use,    9152, 
20098 
Editorial  amendments,  nomenclature  changes. 

compliance  dates,  etc.,    12532 
Explosives,  commerce: 

License  and  permit  procedures.     10496 
Firearms  and  arhmunition,  commerce: 
Firearms  acquisition  and  disposition  record 

format;  CFR  correction,     1 1692 
Importation  of  firearms  classified  as  curios  or 
relics  and  penalty,  seizure,  and  forfeiture 
provisions,     14380 
License  and  permit  procedures,     10496 
Reporting  and  recordkeeping  requirements, 
26702 

PROPOSED  RULES 

Alcohol;  viticultural  area  designations: 
Cumberland  Valley.  MD  and  PA,    8142 
Mimbres  Valley,  NM.    5775 
North  Yuba,  CA,     12038 
South  Coast,  CA,     15588 
Alcoholic  beverages: 

Distilled  spirits;  reduced  proof;  labeling  and 

advertising;  extension  of  time,    4236 
Distilled  spirits  plants;  reporting  taxes  due  to 

governments  of  Puerto  Rico  and  Virgin 

Islands  on  bulk  distilled  spirits,    6200 
Excise  taxes  on  rum  imported  to  U.S.; 

formula  for  distribution  to  Puerto  Rico 

and  Virgin  Islands,    6203 
Labeling  and  advertising;  definition  of 

•  natural  withdrawn,    960 
Wiite,  distilled  spirits,  and  malt  beverages; 

sulfiting  agents  disclosure  in  labeling. 
I  26001 
Wine,  juice,  and  distilling  materials;  materials 

and  processes  for  production  and 

treatment;  extension  of  time.    2832 
Wine  labeling  and  advertising;  State  law 

apolication  for  viticultural  area 

appellation.     19384 
Regulatory  agenda,     17623 

NOTICES 

Alcoholic  beverages: 

Display  and  retailer  advertising  specialties; 
dollar  limitations.     12106 
Firearms;  granting  of  relief.     1026.    23374 
Organization,  functions,  and  authority 
delegations: 
Firearms  and  Explosives  Division,  Chief,  et 
al..    2880 
Senior  Executive  Service: 

Performance  Review  Board;  membership, 
18957 

ALIENS 

See  Employment  and  Training  Administration. 
Immigration  and  Naturalization  Service. 
Internal  Revenue  Sen/ice. 
State  Department. 


'  ANIMAL  AND  PLANT  HEALTH 
INSPECTION  SERVICE 

1  RULES 

Animal  welfare  standards;  marine  mammals; 

CFR  correction,     16457 
Exportation  and  importation  of  animals  and 
animal  products: 
African  swine  fever;  disease  status  change 

for  Belgium;  interim,    10752 
Bird  quarantine  facilities;  approval  denied  or 

withdrawn,    7036 
Carcasses  of  birds  and  poultry,  etc., 

imported  from  Great  Britain;  interim, 
7327 
Cheese  importation;  interim,    20389 

Correction,    24187 
Harry  S  Truman  Animal  Import  Center; 
quarantine  space  for  cattle;  application 
deadline,  etc..    1207 
Correction.    5969 
Horses  from  countries  affected  with  CEM  - 
Australia;  restrictions  removed. 

14919 
Treatment  and  specimen  collection 
supervision,    23790 
Semen  of  ruminants  or  swine  from  countries 
with  rinderpest  or  foot-in-mouth  disease; 
interim  rule  affirmed,     16458 
Correction,     19323 
St.  Petersburg-Clearwater,  FL;  designated 
limited  port  - 
Interim,     1040 

Interim  rule  affirmed,    13309 
Swine,  pork  and  pork  products  imported 
from  " 
Great  Britain,    7328,    24612 
Norway,     16694 
Honeybees  and  honeybee  semen;  importation, 

25688 
Interstate  transportation  of  animals  and  animal 
products  (quarantine): 
Brucellosis,    5547,     11499 

State  and  area  classifications;  interim, 
9991,     10493,     13546,     15410, 
23393.    23937.    23938 
State  and  area  classifications;  interim 
rule  affirmed,     19163 
Ciodrin;  pesticide  approval,    429 
Coumaphos  (Co-Ral);  pesticide  approval, 

430 
Lethal  avian  influenza;  CFR  Part  removed; 

interim,    21419 
Lethal  avian  influenza;  inic.  '225 

Texas  (splenetic)  fever  in  c-  iterim, 

21795 
Livestock  and  poultry  disease  control: 
Brucellosis;  interim,     19162 
Brucellosis;  interim  rule  affirmed,    11992 
Organization,  functions,  and  authority 
delegatibns: 
Plant  Protection  and  Quarantine,  Deputy 
Administrator,    2660 
Overtime  services  -relating  to  imports  and 
exports: 
Commuted  traveltime  allowances,    2955 
Work  at  laboratories,  border  ports,  ocean 
ports,  and  airports,    721,    722 
Correction,    4625 
Ptiytosanitary  export  certificates;  list  of  area 

offices,  etc.;  interim  rule  affinned,    14691 
Plant  quarantine,  domestic: 
Citrus  canker,  Rorida  -    ° 
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13178,    20887 


25905 
13537 


Interim,    9261 

Interim  rule  afTirmed,    23893 
Interim  rule  certiHcation,    9785 
Citrus  canker;  interim,    25903 
Ethylene  dibromide  (EDB);  approval 

removed,    9786 
European  larch  canker  - 
Interim,    7032 
Interim  rule  afTirmed, 
Golden  nematode  -- 

Interim,     13178 
Interim  rule  affirmed, 
Gypsy  moth;  interim,     12215, 
Hawaiian  fruits  and  vegetables;  papayas; 

interim  rule  affirmed,    8317 
Honey  bee  tracheal  mite,    4851,     15532 
Mediterranean  fruit  fly  - 
Interim,     19313 
Interim  rule  affirmed,     12763 
Mexican  fruit  fly;  interim  rule  anirmed, 

14087 
Oriental  fruit  fly;  interim,    13%5 
Pink  bollworm  -- 

Interim,     12215 
Interim  rule  affirmed,    25687 
Witch  weed;  interim,     16209 
Plant  quarantine,  foreign: 
Ethylene  dibromide  (EDB);  approval 
removed,    9786 
Correction,    10750 
Exotic  bee  diseases  and  parasites,    24171 
Grapefruits,  oranges,  and  tangerines  from 
Mexico;  interim  rule  affirmed,     14691 
Khapra  beetle,    8704 

Interim  rule  affirmed,    8703 
Poultry  improvement: 

Disease  control,     19897 
Swine  health  protection: 
Enforcement;  State  status;  removal  of 

Arkansas  and  Louisiana;  interim.    18632 
Viruses,  serums,  (oxins,  etc.: 
Bacterial  and  virus  vaccines;  standard 

requirements  revision,    23791 
Biological  products,  production 

requirements,  etc.;  expiration  date  and 
reprocessing,    24901 
Feline  calicivirus  vaccine,  etc.;  standard 
requirements,    43 1 
Effective  date  corrected,    5063 
Live  virus  vaccines;  standard  requirements, 

1C41 
Rabies  vaccines;  packaging,  labeling,  and 

sundard  requirements,    20085 
Standard  requirements;  revision,    21798 
Tetanus  toxoid  and  antitoxin;  standard 

requirement  revision,    24904 
Vaccines  prepared  using  cells  and 

ingredients  of  animal  origin;  testing 
requirements,    439 
Correction,    3316 

PROPOSED  RULES 

Exportation  and  importation  of  animals  and 
animal  products: 
African  swine  fever;  import  restriction 

exemptions,    26782 
Birds  originating  in  United  Stated,    18865 
Comment  period  reopened,    25081 
Cattle  from  Canada,     1 1374 
Embryos  of  cattle,  sheep,  goats,  other 
ruminants,  swine,  horses,  and  asses 
Comment  period  reopened,     1863 
Hearing,     13042 
Horses  from  countries  affected  with  CEM  -- 


Australia;  restrictions  removed,    5999 
Treatment  and  specimen  collection 

supervision,    7181 
West  Germany,  United  Kingdom, 
Ireland,  and  France;  testing 
requirements,    21070       I 
Origin  health  certificates,    26780      I 
Sheep  and  goats  from  Canada,    11376 
Swine,  pork,  and  pork  products  imp6rted 
from  Norway,    7926 
Interstate  transporiation  of  animals  and  animal 
products  (quarantine): 
Equine  infectious  anemia;  official  tests; 
approval  denial  or  withdrawal  of 
laboratories;  procedures,    23 1 37 
Individual  identification  devices  for  cattle 

and  swine,     15166 
Pseudorabies,     14931 

Extension  of  time,    23138 
Livestock  and  poultry  disease  control: 

Brucellosis,    14246 
Plant  quarantine,  domestic: 
Citrus  canker,  Florida,    26326 
Honey  bee  tracheal  mite,    7162 
Plant  quarantine,  foreign: 
Mangoes  from  Belize,    19158 

Comment  period  reopened,    23815 
Poultry  improvement  plan;  disease  control, 

2684 
Veterinarian  accreditation,  suspension,  etc.: 

Accreditation  of  veterinarians,    26780 
Viruses,  serums,  toxins,  etc.: 
Biological  products,  production 

requirements,  etc.;  expiration  date  and 
processing,     1230 
Lableling  requirements,    7182 
Unlicensed  products  in  licensed  S 
esublishments,    7927  f^ 

NOTICES  I 

Animal  welfare  lists: 
Horse  protection  - 

Certified  designated  qualified  person 
(DQP)  programs  and  licensed 
DQP's.     1096,    3582 
Exhibitors,  auctioneers,  etc.; 
disqualification,     10090 
Environmental  statenents;  availability,  etc.: 
Gypsy  moth  sup^lRsion  and  eradication 
projects,     12593,     14000,    14126, 
15594  I 

Trifly  eradication  in  Hawaii,    3S80    j 
Exportation  and  importation  of  animals  and 
animal  products: 
Bird  quarantine  facilities;  applications  for 
selection  approval,    3580 
Meetings: 
Swine  Health  Protection  Advisory 
Committee,    5803 

ANIMALS 

See  Animal  and  Plant  Health  Inspection  Service. 
Fish  and  Wildlife  Service. 
Land  Management  Bureau. 
National  Oceanic  and  Atmospheric 
Administration. 

ANTITRUST 


See  Antitrust  Division. 
Federal  Trade  Commission. 
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Architectural 

ANTITRUST  DIVISION 

NOTICES 

Competitive  impact  statements  and  proposed 
consent  judgments: 
Alcan  Aluminum  Ltd.  et  al.,    363 
Anthony  J.  Bertucci  Construction  Co.,  Inc., 

etal.,    13679 
Borg- Warner  Corp.  et  al.,    13678 
Cooper  Industries,     1 1019 
Dempster  Brothers,  Inc.,    20954 
Emhart  Industries,  Inc.,  et  al.,    8405  ! 

International  Business  Machines  Corp.  et  al., 

6263 
John  Barth,  Inc.,  et  al.,    11255.    25635 
National  Finance  Adjusters,  Inc.,    555 
Newell  Companies,     14175 
R.C.  Cobb,  Inc.,  et  al.,    4921 
Radio  Corp.  of  America,    24056,    24057 
Rocky  Mountain  Motor  Tariff  Bureau,  Inc., 

24058 
Standard  Oil  Co.  (New  Jersey)  et  al.  (Exxon 

Corp.),    13685 
Victor  Talking  Machine  Co.,    24057 
Waste  Management,  Inc.,  et  al.,    6273 
National  cooperative  research  notifications: 
Adirondack  Lakes  Survey  Corp.,    5443 
Agrigenetics  Corp.,    5443 
Bell  Communications  Research,  Inc.,  et  al., 

4280,     11762,    26849,    26850 
Bethlehem  Steel  Corp.  et  al.,    4281 
Center  for  Advanced  Television  Studies, 

4819 
'  Computer  Aided  Manufacturing- 
International,  Inc.,    3425 
Eaton  Corp.  et  al.,    4928 
Empire  State  Electric  Energy  Research 

torp.,    5443 
Exxon  Production  Research  Co.  et  al.,    2632 
International  Partners  in  Glass  Research, 

14175 
Kaiser  Aluminum  &  Chemical  Corp.  et  al., 

20014 
Merrell  Dow  Pharmaceuticals  Inc.  et  al., 

7006 
Microelectronics  &  Computer  Technol^ 

Corp.,    2633,     15989 
Motor  Vehicle  Manufacturers  Association  of 

the  United  Sutes,    5444,    5445,    5446, 

5447,    5448,    5449,    5450 
Oncogen  Ltd.  Partnership,    18326 
Plastics  Recycling  Foundation,  Inc.,    20954 
Portland  Cement  Association,    5015,     14175 
Semiconductor  Research  Corp.,    4281, 

26850 
Software  Productivity  Consortium,    2633, 

20954 
Uninet  Research  &  Development  Co.,    8406 
United  Technologies  Corp.  et  al.,    13684 
Vertical  restraints  guidelines,    6263 

ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

RULES 

Organization  and  procedure,    1032 

Correction,    2284 
Privacy  Act;  implementation,    3904 


Architectural 


r' 


PROPOSED  RULES 

Nondiscnminatioii  on  basis  of  handicmp  in 
federally  conducted  programs  and 
activities.    9686 

Regulatory  agenda,    17778 

NOTICES 

Meetings.     19063 

Privacy  Act;  systems  of  records,    3942 

ARCTIC  RESEARCH 
COMMISSION 

NOTICES   . 

Meetings,     11923,    25615 

ARMED  FORCES 

Ste  Air  Font  Department 

Amu  Contr^  and  Disarmament  Agency. 

Army  Department. 

Civil  Aeronautics  Board. 

Defense  Communications  Agency. 

Defense  Department  • 

Defense  Intelligence  Agency. 

Defense  Logistics  Agency. 

Defense  Nuclear  Agency. 

Navy  Department 

Selective  Service  System.    • 

ARMS  CONTROL  AND 
DISARMAMENT  AGENCY 

RULES 

Organization  and  functions,    1 1995 

NOTICES 

Committees;  establishment,  renewals, 
terminations,  etc.: 
General  Advisory  Committee,     1903 
Meetings: 
General  Advisory  Committee,    137,    5285, 
12061 
Visiti..g  scholars  program,    2842 

ARMY  DEPARTMENT 

See  also  Engineers  Corps. 

RULES 

Civilian  marksmanship 

CFR  Part  removed,    7546 

Interim.     13771 

Interim  rule  affirmed,    20209 

Interim  rule  affirmed,    20209 
Freedom  of  Information  Act;  implementation, 

11857 
Privacy  Act;  implementation,    932 

PROPOSED  RULES 

Civilian  niarksms>r.:>hip. 


7547 


NOTICES 

Agency  information  collection  activities  under 
OMB  review.    3953,    8654.     16733. 
19436,    23352,    25748 
Environmental  statements;  availability,  etc.: 
Binary  munition  chemical  component  (QL) 

production,    21645 
Binary  munition  precursor  chemical  (QL) 

production,    2706.     12853 
Chemical  agent  demilitarization  facilities; 
Anniston  Army  Depot.  AL,  et  al., 
14004 
Chemical  agent  monitor.    2847 
M55  rocket  stockpile  assessment  plan,    3008 
Nonlethal  binary  precursor,  methyl 

phosphonic  difluoride  (DF)  production, 
21926 


Meetings: 
Armed  Forces  Epidemiological  Board, 

4728,    20121 
Armed  Forces  Institute  of  Pathology 

Scientific  Advisory  Board,    26601 
Medical  Research  and  Development 

Advisory  Committee,    5808,    7868, 

9485,     10832.     19564 
Military  personal  property  claims 

symposium,    4728,    15955 
ROTC  Affairs  Advisory  Panel,    24018 
Science  Board,    1 103.    2847,    3588,    4254, 

4880,    5292,    5808,    5809,    6235,    ^980. 

7627,    8762,    9309,    10298,    10299, 

11010,    12361,    12362,    12363,    13646. 

13647,     14961.     15955,     16733,     16734, 

18285,    18286,    19067.    19564,    19778, 

19779,    21486,    21487,    21644.    21645, 

24285,    24560,    25117,    25620,    26244 
U.S.  Military  Academy,  Board  of  Visitors, 

11751 
Military  traffic  management: 
Alaska;  intrastate  rate  solicitation  household 

goods  carriers;  inquiry,     10530 
Carrier  evaluation  and  reporiing  system 

(CERS)  cut-off  sconng  date,    4728 
Carrier  industry  participation  in  joint 

military  astray  freight  program.    25446 
Commercial  transportation  emergency 

notification;  toll-free  hotline  telephone 

number,    18285 
Freight  carriers  disqualification  and  non-use 

procedures,    26601 
Freight  rate  acquisition  programs;  motor 

carrier  rates  and  services,  standard  rules 

and  class  rate  solicitations,    18285 
Household  goods  and  unaccompanied 

baggage,  through  Government  bill  of 

lading  program;  inquiry,     3830 
International  through  government  bill  of 

lading;  rates  acquisition  procedures; 

inquiry,    9881,     14005 
Loss  or  damage  to  household  goods; 

memorandum  of  understanding,    2706 
Rate  filing  procedures;  domestic  interstate 

personal  property  shipments,     15955 
Rate  tender  annotation  application  revision, 

9485 
Transportation  services;  tenders,  rates,  and 

charges;  procedural  changes,    522 
Unaccompanied  baggage:  direct  procurement 

method;  rate  solicitation,    3830 
Patent  licenses,  exclusive; 

Biosearch  Medical  Products  Inc.,    10833 
Figgie  International  Inc.,    21333 
Neurotherapeutics  Corp.,    23353 

ARTS  AND  HUMANITIES, 
NATIONAL  FOUNDATION 

PROPOSED  RULES 

Museum  Services  Institute: 

Conservation  grants,    4237 
Regulatory  agenda,     17920,     17924 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,    4821.    5019.     13296. 
16372,    24718 
.  Committees;  establishment,  renewals, 
terminations,  etc.: 
Artists  in  Education  Advisory  Panel,    6416 
Dance  Advisory  Panel,    6413 
Design  Arts  Advisory  Panel,    6414 
Expansion  Arts  Advisory  Panel,    6416 
Federal  Graphics  Evaluation  Advisory 
Panel,    6414 


25800 

7150.     14C50. 


1648,    5330. 


I40SI, 


'  Inter-Arts  Advisory  Panel,    6414 
Literature  Advisory  Panel,    6414  ..  _ 
Media  Arts  Advisory  Panel,    ft415       ' 
Museum  Advisory  Panel,    6415 
Music  Advisory  Panel,    6415 
Partnership  Office  Advisory  Panel,    6415 
Theater  Advisory  Panel,    6415 
Visual  Arts  Advisory  Panel,    6416 

Grants;  availability,  etc.: 

Museum  services;  conservation  project 
suppori  program,    3605 

Meetings: 
Ariists  in  Education  Advisory  Panel,    901, 

23849 
Arts  and  Ariifacts  Indemnity  Panel,    16758 
Arts  National  Council,    2356.    9337,    15510 
Dance  Advisory  Panel,    12096,    24070 
Design  Arte  Advisory  Panel,    902,    9732, 

18329,  18330,    26063 

Design  Arts  and  Visual  Arte  Ad  Hoc 

Planning,    20510 
Expansion  Arte  Advisory  Panel,    5702, 

7663,    12097,    15510,    18951,    21375 
Humanities  National  Council  Advisory 

Committee,     197,    2633,     15796,    24848 
Humanities  Panel,    2740,    5330,    7663, 

11023,     14469,     15796,     16758,     18754, 

20304,    23366,    24601, 
Inter-Arte  Advisory  Panel, 

14051,    20861 
Literature  Advisory  Panel,    5453,    9732, 

12097,    20511 
Media  Arts  Advisory  Panel, 

9143,     14050,     15510 
Museum  Advisory  Panel,    7017, 

18330,  21672 

Music  Advisory  Panel,    3850,    4001,    4929, 
5702,    7242,    9337,    10123,    18330, 

18951,  20511,    23541.    26064 
Partnership  Office  Advisory  Panel,    902, 

18952,  20963 

President's  Committee  on  Arts  and 

Humanities,    6288,    23849 
Theater  Advisory  Panel,    5702,    6288, 

9732,    21374,    24331 
Visual  Arts  Advisory  Panel,    6288,    9143, 

12667,     18330,    20155,    21375.    24331, 

26063 
Meetings;  Sunshine  Act,    5850,    16580 
S^ior  Executive  Service: 

Performance  Review  Board;  membership, 

12096 


BANKS,  BANKING 

See  Comptroller  of  Currency. 
Export-Import  Bank. 
Farm  Credit  Administration. 
Farmers  Home  Administration. 
Federal  Deposit  Insurance  Corporation. 
Federal  Home  Loan  Bank  Board. 
Federal  Reserve  System. 
National  Credit  Union  Administration. 


BIOLOGICAL  PRODUCTS 

See  Animal  and  Plant  Health  Inspection  Service. 
Food  and  Drug  Administration. 
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Child 


BLIND  AND  OTHER  SEVERELY 
HANDICAPPED,  COMMITTEE 
FOR  PURCHASE  FROM 


NOTICES 

Agency  information  collection  activities  under 

OMB  review,    20578,    23172 
Procurement  list,  I98S;  additions  and  deletions, 

521,    522,    2704,    4725,    6374.    6375, 
.      8357,     10528,     12604,     12605,     14411, 

15473,    16530,    16531,    19776,    19777, 

20824,    21486,    23172,    24018,    26028, 

26029,    26824 

BONNEVILLE  POWER 
ADMINISTRATION 


NOTICES 

Environmental  statements;  availability,  etc.: 
Direct  service  industries  options,    8363 
Long-term  power  contracts.    9116 
Fish  and  wildlife  consultation  procedures, 

23173 
Impact  aid  policy,    12962 
Model  conservation  standards;  recommended 
surcharge;  proposed  policy  and  inquiry, 
11818 
Near  term  intertie  (Pacific  Northwest-Pacific 

Southwest)  access  policy,    26827 
Nonfirm  energy  sales: 
Consumer  alternate  fuel  loads;  final  policy, 
12363 
Pacific  Northwest-Padfic  Southwest  Intertie 
access  policy;  termination  delay,    6379, 
I978I 
Wholesale  power  rates: 
Direct-service  industrial  customers;  industrial 
incentive  rates,    14280 
Inquiry, 


BOYCOTTS 


4733 


See  International  Trade  Administration. 
Treasury  Department 

BRIDGES 

See  Coast  Guard. 
Engineers  Corps. 
Federal  Highway  Administration. 

CANADA  AND  UNITED  STATES- 
INTERNATIONAL  JOINT 
COMMISSION 

NOTICES  j 

Flathead  River;  water  quality  and  quantity 
report;  hearings  and  inquiry,    24844 

CANAL  ZONE 

See  Panama  Canal  Commission. 

CENSUS  BUREAU 


RULES 

Foreign  trade  statistics;  ShipfKrV  Export 
Declarations:  ^Z 

Data  requirements,  etc.,    23400 
Filing  requirements,  etc.,    13016 
Population  and  income  estimates,  challenge 

procedures;  recording  of  hearings,    18989 
Seal;  CFR  Part  redesignated,    23947 
Special  services  and  studies: 
Age  search  and  citizenship  information,  fee 
structure,    23403 


lied 


PROPOSED  RULES 

Population  and  income  estimates,  pubt^tion; 
challenge  procedures,    11708 

NOTICES 

Block  boundary  suggestion  project,  1990 

census;  establishment,    16329 
Committees;  establishment,  renewals 
terminations,  etc.:        / 
Census  advisory  committees  for  the  1990 
census,    16118        /\  I 

Meetings:  1 

Agriculture  Statistics  Advisory  Committee, 

18544 
American  Economic  Association  Advisory 
Committee  et  al.,    13260 
Surveys,  determinations,  etc.: 
Company  organization;  multiestablishment 

companies,    12843,    24923 
Service  industries;  annual,    1606 
Voting  age  population,  1984;  estimates,    14407 

CENTERS  FOR  DISEASE 
CONTROL 

NOTICES        ^ 

Advisory  committee  reports;  availability, 

12083,     13422,    26624 
Asbestos  removal  control  technology 

assessment,  etc.;  NIOSH  meeting,    7836, 
11247 
Crystalline  silica,  improved  methods  for 

analysis;  NIOSH  meeting,     1275 
1,3-Dichloropropene;  secondary  data  on  use 
and  health  effects;  NIOSH  inquiry,    49'.3, 
7388 
Fenthion  use  by  veterinarians  and  allie 

personnel;  inquiry,    4913 
Grants  and  cooperative  agreements: 
Acquired  Immunodeficiency  Syndrome 
(AIDS)  - 
Alternate  testing  sites  to  perform 

human  T-lymphotropic  virus-type 
III  (HTLV-III)  antibody  testing, 
9909,     12406  | 

Surveillance  and  associated     I 
epidemiologic  investigations, 
25325 
Transmission  of  human  T- 

lymphotropic  virus-type  III 
(HTLV-III)  from  infected 
mothers  to  infants,    16556 
Behavioral  risk  factor  surveillance  systems; 

premature  death,    21353 
Bioassays  for  detecting  toxic  substances; 
development  and  application  screening, 
26411 
Calciimi  fluoride  use;  demonstration  i  > 

program,    4913 
Community  preventative  health  services; 

model  standards  implementation,    23517 
Environmental  health  chemistry;  research 
and  training  program  development, 
19584 
Family  and  intimate  homicide  and  assaults, 

19473 
Health  promotion/disease  prevention  study 

approach,    15226 
International  health  research  and  research 

training  program,    23518  [ 

Massachusetts  Institute  of  Technologiy, 
development  of  research  methodology 
and  training  recommendations  for 
quantitative  risk  assignments,    12407 
North  Carolina  University,  investigation  of 
exposure-response  relationship  between 
silica  and  lung  cancer,    12406 
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Occupational  safety  and  health  - 
Education  programs,    2089 
Public  health  departments;  capacity 

building,    25467 
Research  and  demonstration  projects, 
12407 
Physician-office  laboratories  through 
training;  State  capacity  building  in 
improving  performance,  and  utilization, 
23518,    26845 
Preventive  medicine  practitioners 

preparation,    5010 
Sexually  transmitted  diseases  - 

Preventive  health  services,    26624 
Professional  education  project, 
18738,    24580 
State  of  art  in  public  health;  project 

examination,  formulate  policy  options 
.    related  to  future  roles,  etc.,    23518 
State-based  dia'betes  control  program, 

20010.    24580 
Surveillance  cooperative  agreements 

between  NIOSH  and  Sutes,    8787 
Teen  suicide  deaths;  two  apparent  clusters  in 

Texas  communities,    19473 
Tuberculosis  control  programs,    3840,    7231 
Workplace  health  hazard  evaluations,    11757 
Health  care  industries-low  back-epidemiologic 

study,  etc.;  NIOSH  meetings,    5815 
Leading  work-related  diseases  and  injuries 
prevention;  national  symposium;  NIOSH 
meeting,     13^082 
Meetings:  / 

Diabetic  seminel  health  events,  surveillance 

systems,    9718 
Immunization  Conference,    9717 
.    Immunization  Pragtices  Advisory 
Committee,    890,    11758 
Mine  Health  Research  Advisory  Committee 
(NIOSH),    346.    2619,    14457,    26624 
National  Dental  Disease  Prevention 

Conference,    4599 
Scientific  Counselors  Board  (NIOSH), 

20502 
Tuberculosis,  future  research;  prospects  and 
priorities  for  eradication  of  disease, 
9718,    11758 
Nitroglycerin;  epidemiologic  studies  of  exposed 

workers,    7836 
Sentinel  health  event  follow-back  project; 
NIOSH  meeting,    11758 

CENTRAL  INTELLIGENCE 
AGENCY 

RULES 

Security  protective  service,    19154 
Correction,    23805 

CHEMICALS 

See  Drug  Enforcement  Administration. 
Environmental  Protection  Agency. 
Food  and  Drug  Administration. 
Occupational  Safety  and  Health 

Administration. 
Research  and  Special  Programs 

Administration. 

CHILD  SUPPORT 
ENFORCEMENT  OFFICE 

RULES 

State  plan  requirements: 
Child  support  enforcement  (trogram 
procedures,    19608 
Correction,    23958 


^ 


CUM 


\ 


NOTICES 

Grants;  availability,  etc.; 

Research  and  deinoastration  projects,    4273 
Interstate  child  support  processes, 
24S81 
Organization,  functions,  and  authority 

delegations,     1 1 S73 
Privacy  Act;  systems  of  records,    3412 

CHILDREN,  CHILD  PROTECnON 

See  ACTION. 

Child  Support  En/orctment  Office.       | 
Education  Department 
Food  and  Nutrition  Service. 
Human  Development  Services  Office. 
Juvenile  Justice  and  Delinquency  Prevention 

Office 
Social  Security  Administration. 

CmZENSHlPAND 
NATURALIZATION 

See  Immigration  and  Naturalization  Service. 
State  Department 

CIVIL  AERONAUTICS  BOARD 

RULES 

Editorial  Note:  CAB  ceased  to  exist  on 

December  31.  1984,  and  remaining  agency 
functions  were  transferred  ifl  part  to  the 
Transportation  Department.  (See  50  FR 
451,  January  4,  1985.) 
Accounts  and  reports  for  certificated  air 
carriers;  uniform  system: 
Large  air  carriers;  reporting  and 

recordkeeping  requirements,    232 
Small  aircraft  operations;  reporting  and 
recordkeeping  requirements,     10 
Air  carriers: 
Stock  ownership;  reporting  and 

reconlkeeping  requireiiients;  CFR  Parts 
removed,    453 
Air  taxi  operators: 
Small  aircraft  operations;  reporting  and 
recordkeeping  requirements,     14 
Conflict  of  interests;  CFR  Pari  removed,    455 
Domestic  cargo  transportation: 

All-cargo  transportation,    453 
Economic  and  procedural  regulations,  etc.: 
Transfer  to  Transportation  Department,  etc., 
451 

Correction,     1209 
National  Environmental  Policy  Act; 

implementation;  CFR  Part  removed,    454 
Organization,  functions,  and  authority 
delegations: 
Information  Management  Division,  Chief, 
Office  of  Comptroller;  financial  data 
release,    22 
Policy  statements: 
Unrealistic  or  deceptive  scheduling;  air  taxis, 
455 
Sunshine  Act;  implementation;  CFR  Part 
removed,    454 

PROPOSED  RULES 

Accounts  and  reports  for  ceriificated  air 
carriers;  uniform  system: 
Reporting  and  recordkeeping  requirements, 
101 
Air  carriers: 

Essential  air  transportation  to  freely 
associated  States,    95 


Procedural  regulations: 
Consumer  protection  for  scheduled-service 

tours;  proceeding  terminated,    482 
Free  and  reduced  rate  transportation; 

proceeding  terminated,    480 
Termination,  suspension,  and  reductions  of 

service;  proceeding  terminated,    481 

NOTICES 

AgeiKy  information  collection  activities  under 

OMB  review,    520 
All-cargo  air  service  certificate  petitions; 

Transamerica  Airlines,  Inc.,    520 
Certificates  of  public  convenience  and 

necessity  and  foreign  air  carrier  permits; 

weekly  applications,    519 

CIVIL  RIGHTS 

See  Civil  Rights  Commission. 
Education  Department 
Equal  Employment  Opportunity  Commission. 
Health  and  Human  Services  Department 
Housing  and  Urban  Development  Department 
Justice  Department 

CIVIL  RIGHTS  COMMISSION 

RULES 

Organization  and  functions,     16261 

NOTICES 

Affirmative  action;  consultation/hearing,    4995 
Handicapp>ed  newborns,  protection;  hearing, 

18897 
Meetings;  State  advisory  committees: 
Alabama,    20250 
Arizona,     11923 

Arkansas,    7094,     13056,    2 19 1 5 
California.    6369,    10091,     18896,    26814 
Colorado,    6369,     13056,     15595,    26814 
Connecticut,    6370,    21323 
Delaware.     10517.     188% 
District  of  Columbia,    lOC^l 
Florida,     13642,     18896,    21323 
Georgia,    6370,    7361,     14740,    15595, 

16528,    23751 
Hawaii,    7939.    16528.    18897 
Idaho,    13642,     16528,    20250,    26814 
Illinois,    3582,    7094,    14740,    20250, 

24662 
Indiana,    4553,    18896,    26815 
Iowa,    4553,     10517.    20577 
Kansas.    4553,     10091,    23324 
Kentucky,     13056,    13642,    15595,    20577 
Louisiana,     10517,    20577 
Maryland,    7940,    16528,    18896,    21916 
Massachusetts,    4553,    10517,    21916, 

23482 
Michigan.    4553,    10517 
Minnesota,    5111,    20250,    25435 
Mississippi,    3582,     14740,     14741,    23751 
Missouri,    7940,     11923,    20250,    25435 
Montana,    4553,     13057.    23751,    24663 
Nebraska.    6370.    18897 
Nevada.    7094,     14741,    26815 
New  Hampshire,    14741 
New  Jersey,    6370,     18897 
New  Mexico,    7094,    14741.    20577 
New  York,    6370,     18897.    24663.    26815 
North  Carolina,    7094,     14741,    21916 
North  Dakota,    7094,     18897,    21323 
Ohio,    14741.     16528,    20250,    26815 
Oklahoma,    6370,    23751 
Oregon,    6371 

Pennsylvania.     13642,    14742.    21916 
Rhode  Island,    6371 
South  Carolina.    6371,    11924,    20251 


South  Dakota.    6371,    13057.    24663 
Tennessee.    3582,    5111.    11924.     14742. 

15595.    21323 
Texas.    7940.    14742.    16528.    21323 
Utah.    3582.    5651.    6371.    14742.    21916 
Vermont,    2307 
Virginia.    7095.    7940.    16529 
Washington,    23751 
West  Virginia.    10091.    20578.    21917 
Wisconsin,    6371,    23324 
Wyoming,    7940,     18897 
Meetings;  Sunshine  Act,    915,    6094,    8433. 
14073,    19516.    24342 

COAL 

See  Economic  Regulatory  Administration. 
Geological  Survey. 
Land  Management  Bureau. 
Mine  Safely  and  Health  Administration. 
Minerals  Management  Service. 
Surface  Mining  Reclamation  and  Enforcement 
Office. 

COAST  GUARD 

RULES 

Administrative  practice  and  procedure: 
Written  warnings  by  boarding  officers  for 
failure  of  vessels  to  carry  copy  of  rules, 
'10761 
Anchorage  regulations:  ^ 

Authority  citation;  update,     18635 
Louisiana,    1849,    25710 
Michigan,    24193 
Puerto  Rico,    5580 
Wisconsin,     15742 
Boating  safety: 
Certification,  safe  loading  and  floatation 
standards;  clarification,    18636 
Boundary  lines,    25229 
Casualty  reporting  requirements;  OCS 

activities  and  deepwater  ports.    14215 
Dangerous  cargoes: 
Self-propelled  foreign  flag  vessels  carrying 
hazardous  liquids  and  bulk  liquefied 
gases;  compliance  procedures,    8730 
Cortection.    15895 
Self-propelled  vessels  carrying  hazardous 
liquids;  safety  requirements,    21166 
Drawbridge  operations: 
Authority  citation;  update,    18635 
Connecticut,    13318,    21604,    26560,    26709 
Florida,    2546.    19932,    20759.    23304. 

24195.    25072 
Georgia.    25072 
Louisiana.    1212.    1849.    7585,    7586, 

19526,    23303,    23305,    24194 
Maryland.     18479 
Navigable  waterways  of  U.S.;  reorganization 

Cortection,    20758,    26559 
Cortection  and  amendments,    26710 

New  Jersey,    2785.    6168.    26709 

New  York.    2545,    7047,    26708 

North  Carolina,     14702 

Opening  signal;  editorial  amendment,    11365 

Oregon,    25221 

South  Carolina,    11694 

Texas,    15742,    19527 

Washington,    2786,    10228,    25960 
Fire  protection  regulations;  discharge  rate  of 
/       fire  extinguishing  carbon  dioxide  in  cargo 

spaces,     15750 
Great  Lakes  pilotage: 

Rates  increase,  etc.,    7177 
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Lifesaving  equipment: 
Exposure  suits;  nmbile  offshore  drilling  units; 
correction,    3904 
Load  lines: 
River  service  dry  cargo  barges  (Great 
Lakes),    1 9532 
Manning  of  vessels: 

Licensing  of  pilots,    26106 
Marine  engineering: 
Power  and  heating  boilers;  acceptance  of 
ASME  inspection  and  symbol  stamps, 
9428 
Marine  safety  reporting  program,    23688, 

23693 
Merchant  marine  officers  and  seamen: 

Licensing  of  pilots,    26106 
Military  personnel: 

Enlistment  of  personnel,     13317 
Navigation  aids: 

Loran  description  deletion,    14213 
Pollution: 
Tank  vessels  carrying  oil  in  bulk;  segregated 
ballast,  dedicated  clean  ballast  and  crude 
oil  washing,     1 1 622 
Correction,     12800 
Decision  record  availability,    24766 
Ports  and  waterways  safety: 
Authority  citation;  update,     18635 
Baltimore  Harbor,  MD;  safety  zone,    23809 
Chelsea  River,  Boston,  MA;  safety  zone, 

26560 
Chesapeake  Bay  and  tributaries,  MD;  ice 

navigation  season.    3904,    12251 
Corpus  Christi  Ship  Channel,  TX;  safety 

zone,     15743.    19933 
Detroit  River,  Detroit.  MI;  safety  zone, 

25961 
Gulf  of  Mexico;  shipping  safety  fairways, 

21261.    24764 
Kodiak  Harbor.  Kodiak  Island,  AK;  safety 

zone,    21260 
Lake  Champlain,  Burlington  Harbor,  VT; 

safety  zone,    24766 
Lake  Worth  Inlet,  FL;  safety  zone,    4508, 

7587 
Louisville,  KY;  safety  zone,    15419 
Mobile  River,  AL;  safety  zone,     19528 
New  York  Harbor;  safety  zone,    23306 
Ohio  River;  safety  zone.    8110,    11695 
Safety  and  security  zones,  etc.;  list  of 

temporary  rules.    4860.    14701 
San  Clemente  Island.  CA;  safety  zone, 

15420 
San  Diego  Bay,  CA;  safety  zone,    7587 

Interim,     14703 
San  Pedro  Bay,  Los  Angeles,  CA;  safety 

zone,    23306 
Santa  Cruz  Island,  CA;  safety  zone,    9426 
Tennessee-Tombigbee  Waterway,  Columbus 

Lake,  etc.;  safety  zones.    19528 
Trent  River,  New  Bern,  NC;  safety  zone, 

21261 
Upper  Chesapeake  B^y,  MD;  safety  zone, 

15744 
Upper  Mississippi  River;  regulated 
navigation  area,    6169 
Ports  and  waterways  safety  and  waterfront 
facilities: 
Radioactive  materials,    8612 

Correction,    9426.    11503 
Regattas  and  marine  parades: 
Authority  citation;  update,     16230 
Budweiser  Unlimited  Hydroplane  Regatta, 

23807 
Budweiser  Western  State  Championships, 
25573 


Coast  Guard 


Bullhead  City  Boat  Drags,    25574 

Cahfornia  Cup  Race,    21259 

Cape  May  Classic,    23302 

Clarkston,  Washington,  Limited  Hydroplane 

Races.    24191,    26359  F 

Duluth  Harbor  Fireworks  Display.    25071 
Elizabeth  River  Independence  Day 

Celebration,    25960 
Elizabeth  River  Power  Boat  Race,    24765 
Empire  State  Regatta,    15418 
Energy  Spells  Progress  Air  Show,    19931 
Fourth  of  July  Coney  Island  Air  Show, 

24764' 
Fourth  of  July  Fireworks  Display,  Toledo/ 

Maumee  River,    23808 
Great  Chattanooga  Raft  Race,    20566 
Harvard-Yale  Regatta,    23806 
International  Freedom  Festival  Fireworks 

Display,    23805 
Kennewick,  Washington,  Columbia 

Unlimited  Hydroplane  Races.    25070 
Kentucky  Derby  Festival  Steamboat  Race. 

16700 
KHMO  National  Tom  and  Becky  Raft  Race. 

23301 
Lake  Havasu  Water  Ski  Shows,    25574 
Memorial  Day  Weekend  Coney  Island  Air 

Show,     19526 
Memphis  in  May  Canoe  and  Kayalt  Race, 

14214  j 

1985  Grand  Prix,  Niagara  River,    24193 
Norfolk  Harborfest,    20416 
O.P.A.  Classic,    24192 
Parker  Enduro,    7585 
San  Diego  Crew  Classic,    12799,    14215 
Seattle  Opening  Day  Yacht  Parade  and 

Crew  Race,     15741 
Seattle  Seafair  Budweiser  APBA  Gold  Cup 

Race,    21603  | 

Seattle  Seafair  Triathon,    26708     | 
Stroh  Thunderfest,    23808 
Tri-State  Fair  Powerboat  Races,     16701, 

20909 
Reporting  and  recordkeeping  requirements, 

25572 
Subdivision  and  stability: 
United  States  Code  authorities;  updates  of 

references,    1 524 
Vessel  documentation  and  measurement: 
Vessels  sold  at  sea,    7596  ; 

PROPOSED  RULES  ' 

Anchorage  regulations: 

Rorida,    859,     1869,    7078,     14723,    21310 
Illinois,     12835.     15460 
Louisiana.    8640.     14940 
Massachusetts.    25268 
Michigan,    12837 
Boating  safety: 
Hybrid  inflatable  personal  flotation  devices 

(PFD's),    21862 
Safe  powering  standard;  new  classification 
for  sport  boats;  advance  notice.     11383 
Extension  of  time,    21311 
Bridge  lighting  and  signal  standards; 

retroreflectors,  daymarks,  fog  signals, 
vertical  clearance  gauges,  etc.,    4529 
Correction,    6208 
Dangerous  cargoes: 
Bulk  liquefied  gases  carried  on  self-propelled 
vessels;  safety  standards,    10264 
Correction,     15591 
Bulk  liquid  hazardous  waste  cargoes; 

compatibility  of  cargoes  and  operational 
requirements,     1 550 
Drawbridge  operations: 
Alabama,    25721 
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Connecticut,    11382,    21627 
Florida,    1069,    4528.    9288.    11736, 

13835,     16721,    19955,    20918,    23316, 
•      24238,    25587 
Louisiana.    122,    860,    861 
Mississippi.    14258 

New  Jersey.    10251,    13389.    16720.    26to8 
North  Carolina.    15461,    24239 
Oregon,    9289 
South  Carolina,    26809 
Texas,    2590,    3807 
Washington,    9289,     10250 
Equipment,  construction,  and  materials; 
specifications  and  approval: 
Lifesaving  equipment  - 

Independent  laboratory  inspection, 

4544,    16318 
Inflatable  liferafts,  subility,    1558 
Lifesaving  equipment: 
Inflatable  life  jackets  and  hybrid  personal 
flotation  devices  (PFD's),    21878 
Correction,    25274 
Manning  of  vessels: 

Licensing  of  pilots,    26117  • 

Marine  engineering: 

Vessel  piping  systems;  technical  requirement 
clarification,  etc.,    1072 
Extension  of  time,     1 1 397 
Merchant  marine  officers  and  seamen: 
Certification  of  seamen;  advance  notice, 
4875 

Extension  of  time,    23318 
Licensing  of  pilots,    26117  :: 

.Military  personnel: 

Discharge  Review  Board;  establishment  and 
operation,    3922 
Mobile  offshore  drilling  unit  requirements; 
revision;  advance  notice,    11741 
Extension  qf  time,    20460 
Outer  Continental  Shelf  activities: 
Advance  notice,    9290 

Correction,     10252 
Hybrid  inflatable  personal  flotation  devices 
(PFD's),.  21862 
Outer  Continental  Shelf  activities;  advance 
notice 

Extension  of  time,    20445 
Passenger  vessels: 
Small  vessel  standards  ~ 

Advance  notice;  meeting.    13837 
Comment  period  reopened  and 
extended,    26593 
Ports  and  waterways  safety: 
Gulf  of  Mexico;  port  access  routes,    9682 
Isthmus  Cove,  Santd  Catalina.  CA;  regulated 

navigation  area.    7613  \ 

Kodiak  Harbor.  Kodiak  Island,  AK;  saf^ 
zone.     12838 
Regattas  and  marine  parades: 
Annual  Kennewick.  Washington.  Unlimited 

Hydroplane  Races.    15760 
Bamegat  Bay  Air  Brook  Classic.     16313 
Bullhead  City  Boat  Drags.    18692 
California  Cup  Race,    14257 
Clarkston,  Washington,  Limited  Hydroplane 

'      Races,    14722 
Cleveland  National  Air  Show,    25091 
Connecticut  River  Raft  Race,    20444 
Coronado  4th  of  July  Fireworks  Display, 
19954 
Extension  of  time,    20445,    20460 
Harvard-Yale  Regatta,     16314 
Lake  Havasu  Water  Ski  Shows,    18691 
Liberty  Cup  Regatta,    21308 
Marina  Bay  100,    20443 
Miller  High  Life  Thunderboat  Regatta, 
26806 


Coast  Guard 


National  Sweepstakes  Regatta,    24783 

New  Jersey  Offshore  Grand  Prix,    21625 

Newport  to  Ensenada  Race,    1 2573 

Night  in  Venice  Boat  Parade,    16315 

NJBA  Regatta.    26807 

O  PA.  Classic,     15459 

Ohio  River  Days  Championship  (River 

Days),    18690 
Ohio  River  Festival  Regatta,    18689 
Pittsburgh  Three  Rivers  Regatta,     18688 
Seattle  Opening  Day  Yacht  Parade  and 

Crew  Race,    %81 
Seattle  Scafair  Budweiser  APBA  Gold  Cup 

Race.    12337 
Seattle  Seafair  Triathon,    20802 
Spirit  of  America  Offshore  Grand  Prix, 

25092 
Vessel  documentation  and  measurement: 
Hailing  port  marking,  etc.;  extension  of  ti 

4877  . 
Tonnage  measurement,    10803 

NOTICES 

Bridges,  proposed  construction: 
Midway  Creek,  SC.     16768 
Oak  Island  Canal,  SC,     16769 
Committees;  establishment,  renewals, 
terminations,  etc.: 
National  Boating  Safety  Advisory  Council, 

26651 
Towing  Safety  Advisory  Committee,    1 1474. 
12433 
Equipment,  construction,  and  materiab 

approval;  Ust,    9343.    25146 
House  flag  and  funnel  mark  registration  for 

American  Overseas  Marine  Corp..    6301 
International  Convention  on  Load  Line 
exemption;  Crowley  Maritime  Corp., 
5722 
Meetings:  « 
Coast  Guard  Academy  Advisory  Committee, 

13908 
Houston/Galveston  Navigation  Safety 
Advisory  Committee,    1293.    7024. 
25145.    25146,    25645 
Lower  Mississippi  River  Waterway  Safety 
Advisory  Committee,    12433.    14331. 
19601,    23373 
National  Boating  Safety  Advisory  Council. 

15522,     15523     , 
Rules  of  Road  Advisory  Couilcil.    16379 
Ship  Structure  Committee,     18760 
Towing  Safety  Advisory  Committee,    5722, 
20158 
Organization  and  functions: 

Manne  Safety  Center  establishment,    25644 
Merchant  Marine  Technical  Branches 
consolidation.  25644 
Port  access  route  studies:  ( 

Alaska,     10877 
Vessel  plan  review,  inspection,  and  tonnage 
measurement  by  American  Bureau  of 
Shipping;  inquiry,    20022 

COMMERCE  DEPARTMENT 

See  also  Census  Bureau. 

Economic  Development  Administration. 

Foreign-Trade  Zones  Board. 

International  Trade  Administration. 

Minority  Business  Development  Agency. 

National  Bureau  of  Standards. 

National  Oceanic  and  Atmospheric  ^ 

Administration. 
Sational  Technical  Information  Service. 
Sattonal  Telecommunications  and  Information 

Administration. 


Patent  and  Trademark  Office.  ^ 

Travel  and  Tourism  Administration. 

RULES 

Acquisition  regulations  (CAR): 
Competition  m  contracting  requirements; 
interim,    19361 
Conflict  of  interests: 
Conduct  standards;  position  requiring 

statements  of  employment  and  financial., 
interests.    2276 
Disciplinary  actions  concerning  post- 
employment  violations;  correction,    928 
Endangered  Species  Act;  exemption 

application  process.    8122 
Productivity,  technology,  and  innovation: 
Inventions,  government  owned;  licensing, 
9801 

PROPOSED  RULES 

Productivity,  technology,  and  innovation: 
Patent  licensing;  nghts  to  inventions  made 
by  non-profit  organizations  and  small 
businesses  using  Federal  funding,     13524 
Regulatory  agenda,     17114 
Relocation  assistance  and  real  property 

acquisition,  uniform  cost-effective  policies 
and  procedures,    21712 

NOTICES 

Advisory  committees;  report  on  closed 

meetings;  availabihty,     16117 
Agency  information  collection  activities  under 
OMB  review,    1606.    3370,    3371,    3822, 
4*79,    5111,    5112,    6225.    6226.    8354, 
10293,    11526,    11745,    12353,    13259. 
13260.    14126.    15204.     15205.    16328. 
20816. 
24922. 


20251. 
24004. 


21917. 
25286, 


23751, 
25287, 


19425, 
24003, 
25728 
Committees;  establishment,  renewals, 
terminations,  etc.: 
Exporters'  Textile  Advisory  Committee, 

9812 
Frequency  Managment  Advisory  Council. 

15205 
Importers  and  Retailers'  Textile  Advisory 

Committee.    9812 
Management-Labor  Textile  Advisory 

Committee.    9812 
Population  Statistics  Advisory  Committee  et 
al..    138 
Meetings: 

Economic  Advisory  Board.    2072 
National  Technology  Medal  Nomination 
Evaluation  Committee,     1 1002 
Privacy  Act;  systems  of  records,    9099,    25729 
Procurement: 
Commercial  activities,  performance; 

inventory  and  review  schedule  (OMB 
A-76  implementation),    19426 
Productivity,  technology,,  and  innovation: 
Meteorological  services  and  supporting 
research;  metric  s^#tem  use,    26393 

COMMEROAL  SPACE 

TRANSPORTATION  OFFICE 

PROPOSED  RULES 

Third-party  liability  insurance  for  commercial 
space  launch  activities;  advance  notice, 
19280 


COMMISSION  ON  EXECUTIVE; 
LEGISLATIVE,  AND  JUDICIAL 
SALARIES 

See  Executive.  Legislative,  and  Judicial  Salaries 
Commission. 

COMMISSION  ON  FINE  ARTS 

See  Fine  Arts  Commission. 

COMMITTEE  FOR  PURCHASE 
FROM  THE  BUND  AND 
OTHER  SEVERELY 
HANDICAPPED 

See  Blind  and  Other  Severely.  Handicapped. 
Committee  for  Purchase  from. 

COMMITTEE  FOR  THE 
IMPLEMENTATION  OF 
TEXTILE  AGREEMENTS 

See  Textile  Agreements  Implementation 
Committee. 

COMMODITY  CREDIT 
CORPORATION 

RULES 

Export  programs: 
Export  credit  sales  program,    13966 
Intermediate  credit  export  sales  program  for 
breeding  animals,     1 3967 
Loan  and  purchase  programs: 
Cotton;  warehouse  approval  standards, 

16453 
Honey,    4635 
Peanuts,    2541.    10750 
Special  producer  storage  loan  program; 
wheat,  com.  barley,  etc.;  interim. 
16221 
Tobacco,    4493,    7574 
Suspension  and  debarment,    12766 

PROPOSED  RULES 

Loan  and  purchase  programs: 
Grain,    26778 
Grain,  etc.;  warehouse  approval  standards, 

16504 
Processed  agricultural  commodities, 

extracted  honey,  and  bulk  oils;  storage 
warehouses  standards,     19026 
Suspension  and  debarment,    2578 
Correction,    3533 

NOTICES 

Contract  fees,  annual;  grain  and  rice  storage 

agreement,  uniform;  inquiry,    16526 
Export  enhancement  program;  agricultural 
commodities  as  a  bonus  to  U.S.  exporters; 
availability  and  inquiry.    23750 
Loan  and  purchase  programs: 
Cotton.     1899.    3820 
Feed  grain.    1892 
Honey,    7359 

Milk  price  support  program,    13258 
Peanuts,    4550,    5409,    21105 
Pulled  wool  and  mohair,    26813 
Rice,     1896 

Tobacco  price  support  levels,    1 5200, 
15202 
Meetings;  Sunshine  Act,    1295 
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COMMODITY  FUTURES 
TRADING  COMMISSION 

RULES 

Contract  market  enforcement: 

Roor  broker  registretior)  requirements, 
23666 
Contract  market  rule  enforcement  and  fmancial 

reviews;  schedule  of  fees,    928 
Federal  claims  collection,    5383 
Futures  commission  merchants  and  introducing 

brokers;  risk  disclosure,    S380 
Leverage  transactions: 
Interim,    22 

Correction,    2283 
Interpretation,    II 656 
Registration: 
Commodity  pool  operators;  exclusion  for 
otherwise  regulated  persons,  etc., 
15868 
Correction,     18858 
Floor  brokers;  registration  expiration  date, 
3506 
Reparation  proceedings: 

Interest  calculations  on  reparation  awards, 
19910 
Subpoenas  or  other  court  demands;  information 
disclosure  and  employee  testimony,    1 1 149 
Correction,     15413 

PROPOSED  RULES 

Commodity  Exchange  Act  regulations: 
Self-regulatory  organization  employees  and 
governing  members;  nonpublic 
information,  disclosure,    24533 
Domestic  exchange-traded  commodity  options: 
Commodities  option  pilot  program; 
expansion,    14718 
Leverage  transactions,     102 
Physical  commodities  (dealer  and  trade 
options);  grant,  offer,  and  sale;  advance 
notice,    10786 
Regulatory  agenda,    18020 
Reparation  proceedings: 
Interest  calculations  on  reparation  awards, 
19951 
Trade  time-sequenoe  standards  and  exchange 
audit  trail  systems;  extension  of  time, 
8639 

NOTICES 

Agency  informatioii  collection  activities  under 
OMB  review,    4726,    5413,    8357,    8358, 
21643,    26244 
Committees;  establishment,  renewals, 
terminations,  etc.: 
Agricultural  Advisory  Committee,    23494 
Financial  Produces  Advisory  Committee, 
21332 
Contract  market  proposals: 
Chicago  Board  of  Trade  - 

Major  Market  Index  Maxi,    19432 
NASDAQ  100  Index,    11006 
Oats,    21642 

Zero  coupon  Treasury  bond,    1 5474 
Chicago  Mercantile  Exchange  - 

European  Currency  Units,    25445 

Feeder  cattle,    15952 

Gold,    994 

Live  hogs    16731, 

Standard  and  Poor's  OTC  Industrial 

Stock  Price  Index,    1 1007 
Twenty,  ten,  and  five-year  U.S. 
Treasury  strips,     19564 
Coffee,  Sugar  and  Cocoa  Exchange  ~ 


Sugar  No.  14,    20579 
MidAmerica  Commodity  Exchange  ~ 
Copper,    15953 
Live  hogs,    16731 
Oats,    21642  1 

Minneapolis  Grain  Exchange;  white  wheat, 

18723 
New  York  Cotton  Exchange  —     ] 

European  Currency  Unit,  '  15474 
Propane  gas,    994 
U.S.  dollar  index,    5413 
Philadelphia  Board  of  Trade,  Inc.;  National 
Over-the-Counter  Index,    4726 
Joint  audit  plan;  inquiry,     UOl 
Meetings: 
Agricultural  Advisory  Committee,    7948, 

23494 
Financial  Products  Advisory  Committee, 
24559 
Meetings;  Sunshine  Act,     1159,    3450,    8433, 

8434,    12436,    18764,    23102,    26654 
Subpoena;  release  of  information  on  Chicago 
Mercantile  Exchange  live  and  feeder  cattle 
contracts,  etc.,    20257 

COMMON  CARRIERS 

See  Civil  Aeronautics  Board. 

Federal  Communications  Commis^on. 
Federal  Maritime  Commission. 
Interstate  Commerce  Commission. 
Transportation  Department. 

COMMUNICATIONS 

See  Federal  Communications  CommissiorL 
National  Communications  System. 
National  Telecommunications  and  information 

Administration.  \ 

Rural  Electrification  AdministratiofL 

COMMUNITY  DEVELOPMENT 

See  Community  Services  Office. 

Economic  Development  Administration. 
Small  Business  Administration. 

COMMUNITY  SERVICES  OFFICE 


NOTICES 

Grants;  availability,  etc.: 
Discretionary  program. 


3670 


COMPTROLLER  OF  CURRENCY 

RULES 

National  banks: 
Capital  changes  (equity  capital  and 

subordinated  debt),     13762 
Charitable  foundations  and  charitable 

contributions;  interpretive  rulings 

removed  and  clarification  of  Clifford 

trust,    19324 
Corporate  activities;  fees  for  processing 

filings,    1439,    3567 
Minimum  capital  ratios;  directive3  issuance, 

10207 

PROPOSED  RULES 

National  banks: 
Corporate  activities  - 

Change  in  bank  control,  disclosure 
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Construction 

policy,     19183 
Change  in  bank  control,  disclosure 
policy;  correction,    20800 
R^ulatory  agenda,    17633 

NOTICES 

Organization,  functions,  and  authority 
delegations: 
Deputy  Comptroller  for  Multinational 
Banking,    19841 
Privacy  Act;  systems  of  records,    16037 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 
1972 

COr^SERVATION  AND 

RENEWABLE  ENERGY  OITICE 

RULES 

Grants: 

Institutional  conservation  program  (schools, 
hospitals,  etc.),     18348 
Weatherization  assistance  for  low-income 
persons;  interim,    708 

PROPOSED  RULES 

Consumer  products: 
Central  air  conditioners;  computer  simulation 

or  engineering  rating  analysis;  advance 

notice,    13042 
Dishwashers,  television  sets,  clothes  washers, 

etc.;  energy  efficiency  standards,    12966 
Refrigerators,  freezers,  water  heaters,  etc.;  / 

State  petitions  for  exemption;  extension 

of  time,    24198 
Water  heaters,  furnaces,  clothes  dryers,  etc.; 

State  petitions  for  exemption,    21450 

NOTICES 

Consumer  product  test  procedures;  waiver 
petitions: 
ANDl-CO  Appliances,  Inc.;  dishwashers, 

21488 
Bock  Water  Heaters,  Inc.;  water  heaters, 

24286 
Coleman  Co.,  Inc.;  furnaces,    2710 
Magic  Chef  Air  Conditioning  Co.,  Inc.; 

furnaces,    24288 
Whirlpool  Corp.;  refrigerator  and 
refrigerator-freezer,    1628 
Consumer  'products,  energy  conservation 
program: 
Average  unit  cost  of  residential  energy 
sources,    4888 
Grant  awards: 

Energy  basic  industry  research  laboratory, 
13065 
Industrial  energy  conservation  program: 
Corporations;  filing  exemption  list  and 

adequate  reporting  programs,    21180 
Corporations  (one  trillion  Btu  consumption); 
industrial  energy  efficiency 
improvement  and  recovered  materials 
utilization  reporting,    21176 
Meetings: 
National  Energy  Extension  Service  Advisory 
Board,    6236,    8366,     10300,    13648 

CONSTRUCTION  INDUSTRY 

See  Employment  Standards  Administration. 
Occupational  Safety  and  Health 
Administration. 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

RULES 

Conflict  of  interests 

Ethics  Counselor,    13555 
FUmmable  fabrics: 
Clothing  textiles  and  vinyl  plastic  film; 

interpretations,  clarification  of  standards 
and  procedures,    7754 

Correction,     11847.     11848 
Clothing  textiles  standard;  requirements  for 
testing  and  recordkeeping  to  support 
guaranties;  correction,     1 1 847 
Freedom  of  Information  Act;  implementation. 

7753 
Substantial  product  hazard  reports; 

enforcement  policy;  extension  of  time. 
6157 

PROPOSED  RULES 

All-terrain  vehicles;  injury  risk;  advance  notice, 

23139 
Correction,    25082 
Regulatory  agenda,     18028 
Voluntary  standards  activities;  recognition; 

withdrawn.     1%9<» 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,    5289,    6233,    7812,    8180, 
12849.    19433.    242M.    25292 
Meetings: 

All  terrain  vehicles  hazards.     19433.    21925 
Allergic  Sensitization  Technical  Advisory 

Panel.    7097.    24670 
Chronic  Hazard  Advisory  Panel.    9484, 

16334.    21924 
Cigarette  and  Little  Cigar  Fire  Safety 

Interagency  Committee.    2704,    3827. 
7812.     13061.    23756 
Cigarette  and  Little  Cigar  Fire  Safety 

Technical  Study  Group,    6980 
Commission  priorities;  1987  FY.    20921 
Toxicology  Advisory  Board.     11535 
Meetings;  Sunshine  Act.    380.     1159.     1973, 
3075.    4011.    5030.    6425.    7686.    8695. 
9535.     10577,     11988.     12888.     14073. 
14486,     15808.     16771.     19262.     19516. 
20030.    21011.    23379,    25377.    25821 
Senior  Executive  Service: 

Performance  Review  Board;  membership! 
12850 
Settlement  agreements: 
Honeywell.  Inc.,    2845 
Scovill  Inc.     11007 

CONSUMERS 

See  Consumer  Product  Safely  Commission. 
Federal  Trade  Commission. 
Sational  Highway  Traffic  Safety 
Administration. 

COOPERATIVE  STATE 
RESEARCH  SERVICE 

RULES 

Special  research  grants  program;  administrative 
programs.    5498 

NOTICES 

Grants;  availability,  etc.: 

Rangeland  research.     12737.     14685 
Meetings: 
Committee  of  Nine.     14275 
Science  and  Education  Research  Grants 
Program  Technical  Advisory 
Committee.    12594,    12595 


COPYRIGHT  OFHCE,  LIBRARY 
OF  CONGRESS 

RULES 

Cable  systems;  compulsory  license,    9270 

Correction.     1 1 366 
Claims  registration: 

Semiconductor  Chip  Protection  Act; 

implementation;  mask  work  protection, 
26714 

Interim.    263 

PROPOSED  RULES 

Cable  television  compulsory  licensing  system, 
14725 

Claims  registration: 
Copyright  deposit  requirements.    6208 
Databases,  deposit  and  registration.    24240 

NOTICES 

Compendium  of  Copyright  OfTice  practices; 
availability.    6288 

COPYRIGHT  ROYALTY 
TRIBUNAL 

RULES 

Cable  royalty  fees;  inflation  adjustment 
proceedings,  etc..     18480 

PROPOSED  RULES 

Cable  royalty  fees;  inflation  adjustment 
proceedings,  etc..     10989 

NOTICES 

Cable  copyright  royalty  rates  adjustment; 

inquiry.    23349 
Cable  royalty  fees: 

Distribution  determinations.    5290,    6027. 

6030.    9122,    9881,    24929,    25620 
Distribution  proceedings,    9484.     13845, 
23350 

Prehearing  conference,    20922 

COSMETICS 

See  Federal  Trade  Commission. 
Food  and  Drug  Administration. 


COUNOL  ON  ENVIRONMENTAL 
QUALITY  ^^ 

See  Environmental  Quality  Council 

CUSTOMS  SERVICE 

RULES 

Air  commerce: 

Progressive  clearance  procedures  for  airlines, 
23292 
Articles  conditionally  fret,  subject  to  a  reduced 
rate,  etc.: 
Importation  bonds;  cancellation,    9797 
Effective  date  postponed,     14093 
.Container  stations;  relocation  or  alteration 

procedures,     15884 
Customs  bonds: 

Bond  structure,  revision;  correction,    739 
Customs  Courts  Act  and  Federal  Courts 

Improvement  Act;  implementation,    21429 
Financial  and  accounting  procedure: 
Calculation  of  interest  on  overdue  accounts 
and  refunds,    21832 
Current  rates.    23947 
Payment  of  estimated  duties  and  other 
charges.    21431 
Fines,  penalties,  etc.;  authority  delegation  to 

district  directors,    7335 
Forms: 
Special  Customs  Invoice,  elimination,    9610 


Merchandise,  special  classes: 
CuUural  property  convention 

mplementation;  illicit  imports  and 
exporu  prohibited,  etc.;  interim,    26193 
neybees  and  honeybee  semen,    1043 
xtiles  and  textile  products;  country  of 
origin,  etc.,    8710 

Effective  date  clarified,    9796 
rchandise  entry: 
,    Entry  type  codes;  changes  in  assignment  and 
/  format,     1499 

.r  Organization  and  functions;  field  organization, 
{  ports  of  entry,  etc.: 

\    Columbia-Snake  Customs  district.  Boise.  ID. 
\         and  Colorado  Springs.  CO,    4973, 
\     13190 

NiwYork  Customs  Region.    26694 
SanWego.  CA;  interim,    4504 
Reporting  and  recordkeeping  requirements, 
11849 
Correction,     13771        , 
Tariff  classifications: 
Television  camera  lens  systems,    1044 
Correction,    3508 
Vessels  in  foreign  and  domestic  trades: 
Entry  and  clearance  requirements  for 

lighters,  etc.,    21427 
Ireland  and  Sweden;  pleasure  vessels 
licensing  list,    20900 
Correction,    24616 
Tonnage  tax  and  light  money  payment, 
15414 

PROPOSED  RULES 

Air  commerce: 
Civil  aircraft,  entry  and  clearance;  forms, 

1544 
Private  aircraft  arriving  from  areas  south  of 
U.S.,  reporting  requirements  and 
overflight  exemptions,     12819 
Cargo  containers  and  road  vehicles; 

certification,    20227 
Camets: 

Liability  limitation  of  domestic  guaranteeing 
associations;  TIR  camets.  etc..     1546 
Country  of  origin  marking: 

Imported  nuts,  coffee  beans  and  similar 

agricultural  products.    5629 
Pipe  and  pipe  fittings  of  iron  or  steel,     1064 
Correction,    4524 
Financial  and  accounting  procedure: 
Certification  fees  assessment  and  collection, 
21455 
Fines,  pei\alties,  and  forfeiture  procedures, 

26588 
Freedom  of  Information  Act;  implementation, 

1233 
Organization  and  functions;  field  organization, 
ports  of  entry,  etc.: 
Chicago,  IL,    5628 
Gramercy,  LA;  withdrawn,    9455 
New  York  Customs  Region,    1063 
Winston-Salem,  NC,    23027 
Regulatory  agenda,     17639 
Tariff  classifications: 

Fuel  grade  ethanol  from  Caribbean  Basin 

countries;  petition,     14250 
Leaded  naphtha,    7929 
Transportation  in  bond  and  merchandise  in 
transit: 
Liability  limitation  of  domestic  guaranteeing 

associations;  TIR  camets,  etc.,     1546 
Liquidated  damage  claims  against  bonded 
carriers,     1 545 
Vessels  in  foreign  and  domestic  trades: 
Passengers  on  foreign  vessels  taken  on  board 
and  landed  in  U.S.,    1060 
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NOTICES 

Customhouse  broker  license  cancellation, 
suspension,  etc.: 
Baker.  Michael  Alas,    20644 
Bamhart,  James  A.,    4009 
Organization,  functions,  and  authority 
delegations: 
Facsimile  signatures  and  seals  use; 
revocation,    8042 
Reimbursable  services;  excess  cost  of 

preclearance  operations,    7157,    21956 
Senior  Executive  Service: 

Performance  Review  Boards;  membership, 
20160 
Taiwan;  release  of  invoice  information  on 

textile  products,    8042 
Tariff  rate  quotas: 

Tuna  fish,     16577,    21540 
Tariff  reclassification  petitions,  etc.: 
Color  television  picture  tubes  in  receiver 
assemblies,    7026       "* 
Trade  name  recordation  applications: 
Acme  Premium  Supply  Corp.,    2653 
American  Fan  Retail  Association,  Inc., 

4828,    6093,    1B610 
Crissairlnc,    5028,    15034 
Gerber  Products  Co.,     10341 
International  Business  Machines  Corp., 

26434 
L.A.  Gear  California,  Inc.,    2654 
Neenah  Foundry  0».,    4296,     15034 
Supreme  Impwrt  Export  Co.,  Inc.,    10341 
Union  Fork  &  Hoe  Co.,    7026 
Unitek  Corp.,    23866 
Tuna  and  tuna  products  from  Solomon  Islands; 

importation  prohibition  removed,    15272 
Vessel  services,  container  stations,  and 

warehouses;  fees,     15271 
Warehouse  facilities;  proprietors  fees,    8043 

DEFENSE  COMMUNICATIONS 
AGENCY 


15475 


NOTICES 

Meetings: 
Scientific  Advisory  Group, 


DEFENSE  DEPARTMENT 

See  also  Air  Force  Department. 
Army  Department. 
Defense  Communications  Agency. 
Defense  Intelligence  Agency. 
Defense  Logistics  Agency. 
Defense  Mapping  Agency.        ' 
Defense  Nuclear  Agency. 
Engineers  Corps 
Navy  Department. 

Uniformed  Services  {Jniversity  of  the  Health 
Sciences. 


RULES 

Acquisition  regulations: 
Competition  in  contracting  requirements; 

etc.;  temporary,    13353 
Contracting  activity  designation,  contract 

reporting,  etc.,    12275 
Contractor  qualifications;  debarment, 

suspension,  and  ineligibility;  interim, 

8121 
Definitions,  negotiation  authority, 

debarment,  balance  of  payments 

approval  authority,  etc.,    12261 
Make-or-buy  programs,  purchase  orders, 

mistakes  in  bids,  etc.,     12291 
Overhead  cost  certification;  interim,     12028 
Procurement  instrument  identification 
'  numbers,  consolidated  list  of  debarred. 


suspended,  and  ineligible  contractors, 
etc.,    12286 
Progress  payment  rates;  interim,    18666 
Weapons  systems  procurement  warranties; 
temporary,    274 
Civilian  health  and  medical  program  of 
uniformed  services  (CHAMPUS): ! 
Appeals  and  hearings;  final  decisions, 

policies  and  procedures;  final  rule  and 
request  for  comments,    23300 
Medicare  and  CHAMPUS  eligibility 
regarding  age  and  end  stage  ren  tl 
disease;  correction,    8729 
Nonavailability  statement  requirements; 

exceptions  for  payments  that  supplement 
primary  coverage  provided  by  other 
insurance  plans  or  programs;  final  rule 
and  request  for  comments,    23120 
Vision  care  benefit;  final  rule  and  request  for 
comments,    23121 
Contractors  receiving  negotiated  contrict 

awards  (SIO  million  or  more),    77 
Courts-Martial  manual;  annual  review,    6166 
Federal  Acquisition  Regulation  (FAR): 
Civilian  Agency  Acquisition  Council 

membership,  prompt  payment  discounts, 
etc.,    26902 
Competition  in  contracting  requirements  - 
Interim,     1726,    4221,     10233 
Protest  procedures;  interim,    25680 
Contract  cost  principles  and  procedures; 
insurance  and  indemnification,  etc., 
23604 
Publicizing  provisions  and  validatioii  of 

proprietary  restrictions,  and  competition 
.in  contracting  protest  provision^ 
interim,    2268 
Federal  claims  collection,     15734 
Organization,  functions,  and  authority 
delegations: 
Uniformed  Services  University  of  Health 
Sciences;  Board  of  Regents  procedures, 
1A9 
Personnel: 
Former  spouse  payments  from  retired  pay 
for  court  ordered  alimony,  chi*d 
support,  or  division  of  property,    2665 
Personal  services  contracts  for  direct  health 

care  providers,    11693 
State  tax  withholding  from  retired  pay  of 
Uniformed  Service  members;  interim, 
12249 
Correction,     14383 
Veterans: 
Post-Vietnam  era  veterans  educationlal 
assistance  program;  monthly  benefit 
rates  for  high  school  diploma  01 
equivalency  certificate,    19933 

PROPOSED  RULES 

Civilian  health  and  medical  program  of 
uniformed  services  (CHAMPUS): 
Cosmetic,  reconstructive  and  plastic  surgery; 
elimination  of  preauthorization 
requirement,    1 8888 
Liver  transplantation,    26222 
Contracting;  commercial  activities  program 
procedures  (OMB  Circular  A-76 
implementation),     19703 
Contracting;  commercial  activities  programs 

(OMB  A-76  implementation),    18886 
Federal  Acquisition  Regulation  (FAR): 
Architect-engineer  services;  definition, 

10516  [ 

Construction  coittcact^rogress  payments; 

withholding  of  funds,    72(X) 
Contract  changes  clauses,    21313 
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Contract  cost  principles  and  procedures; 
advance  agreements  and  travel  costs, 
8752 
Contracts,  voiding  and  rescinding,    23157 

Correction,    23818 
Late  bid  or  proposal  sent  by  certified  or 
registered  mail;  acceptable  evidence  in 
establishing  mailing  date,     11522 
Public  relations  costs,    7199 
Regulatory  agenda,    18016 
Women-owned  small  businesses  utilization; 
contract  clause,    4241 

Definitions,     11523,    13256 
Nuclear  radiation  doses  for  DOD  participants 
in  atmospheric  nuclear  test  program  (1945- 
1962);  dose  estimate  reporting  standards, 
19538 
Personnel: 
Drunk  and  drugged  driving  by  DOD 

personnel,    1 3985 
Official  information  release  in  litigation  and 
testimony  by  DOD  personnel  as  witness, 
10248 
Correction,     12337 
Regulatory  agenda,    17166,    18016 
Relocation  assistance  and  real  property 

acquisition,  uniform  cost-effective  policies 
and  procedures,    21712 
Veterans: 
Tost- Vietnam  era  veterans  educational 
assistance  program;  dates  of 
participation,  etc.,    25430 

NOTICES 

Acquisition  regulations: 

Progress  payment  rates,    18723 
Agency  information  collection  activities  under 
OMB  review,    874,    4726,    4727,    6376, 
7626,    7627,    8652,    9706.    10094,     10298. 
12605,     12852,     12853,     13646,     14003, 
14959,    15773,    15774.    19435,    19995, 
20922,    25292,    25735,    26601     - 
Committees;  establishment,  renewals, 
»   terminations,  etc.: 

Defense  Financial  and  Investment  Review 
Special  Advisory  Committee,    18286 
Courts-Martial  Manual;  proposed  revision; 

inquiry,    15602 
Federal  Acquisition  Regulation  (FAR);  agency 
information  collection  activities  under 
OMB  review,    7948,    8762,    13647. 
13648,    21334,    21335,    26270 
Foreign  assistance: 
Honduras;  international  security  assistance 
determination,    2705  ^ 

Meetings: 
Ada  Board,    4253,    4254,    15475 
Defense  Equal  Opportunity  Management 

Institute  Board  of  Visitors,    14961 
Defense  Financial  and  Investment  Review 
Special  Advisory  Committee,    24285 
Defense  Systems  Management  College 

Board  of  Visitors,    9114 
DIA  Defense  Intelligence  College,     14959 
DIA  Scientific  Advisory  Committee,    996, 
1102,    4880,    7097,     14959,     15603, 
19778.    20120,    20477,    25292,    25735 
Education  Benefits  Board  of  Actuaries, 

15954.    24670 
Electron  Devices  Advisory  Group,    3828, 
5414,    5808,    9308,     11751,     14960. 
18908,    20581,    23173,    24810 
National  Defense  University  Board  of 

Visitors,    23820 
Nuclear  Weapons  Program  Management, 
President's  Blue  Ribbon  Task  Group, 
8762 
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President's  Chetnical  Warfare  Review 

Commission,    4879,    10529,     14959 
Science  Board,    2601.    12852.     16732. 

18548.     19067.    21643.    23173.    25736 
Science  Board  task  forces.     1263,    2602, 
4727,    5113,    7097,    8761,    11008, 
11535,    11931,     12852.    13410.     15773. 
16732.    19067.    19436.    23173,    24284. 
24670.    25736.    25737.    26244 
Scientific  Advisory  Group.     14003.     16731 
Sizing  DOD  Medical  Treatment  Facilities 
Blue  Ribbon  Panel.    3951.    8652, 
12852.    16334,    23820 
Special  Operations  Policy  Advisory  Group, 

139.    13646,    21333 
Strategic  Defense  Inifiative  Advisory 

Committee.    13410.    25737 
U.S.  Court  of  Military  Appeals  Code 

Committee.    23050 
Wage  Committee.    874,    2705.    4727,    7948. 

13062.     18548.    20922.    24284 
Women  in  Services  Advisory  CoinuuHee»--^ ' 
3377.     11411.    21643 
Military  traffic  management.  See  entries  under 

Army  Department. 
Privacy  Act;  systems  of  records,    325,    12606. 

•22002,    22090 
Procurement: 
Commercial  activities,  performance; 

inventory  report  and  review  schedule 
(OMB  A-76  implementation),     15954 
Senior  Executive  Service: 

Performance  Review  Board;  membership, 
24670 
Travel  per  diem  rates,  civilian  personnel; 
changes.    9706,    19222 

DEFENSE  INTELUGENCE 
AGENCY 

NOTICES 

Senior  Executive  Service: 

Performance  Review  Committee; 
membership,    25621 

DEFENSE  LOGISTICS  AGENCY 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.    23173 
Cooperative  agreements;  procedures;  inquiry. 

8358 
Product  verification  of  DLA  managed  items; 

use  of  independent  test  laboratories. 

24929 
Senior  Executive  Service: 

Performance  Review  Board;  membership. 
24019  : 

DEFENSE  MAPPING  AGENCY 

NOTICES 

Senior  Executive  Service: 

Performance  Review  Board;  membership, 
25621 

DEFENSE  NUCLEAR  AGENCY 

NOTICES 

Meetings: 

Scientific  Advisory  Group  on  Effects,    874 

DELAWARE  RIVER  BASIN 
COMMISSION 


RULES 

Basin  regulations: 

Discliarge  of  oil  grease. 


5972 


i       Well  registration,    25414 

'   Ground  water  protection  area;  Pennsylvania, 

5972 

PROPOSED  RULES 

Basin  regulations: 
Well  registration;  hearing,  etc.,    7350 
I  Correction,    9284 

Extension  of  time,    13249 
Ground  water  protection  area;  Pennsylvania, 
2987 

NOTICES 

Hearings,    3009.    7098.    IIOIO.     15957. 

18909,    21335.    25293  <       '* 

DISASTER  ASSISTANCE 

See  Agency  for  International  DevelopmenL 
farmers  Home  Administration. 
Federal  Crop  Insurance  Corporation. 
Federal  Emergency  Management  Agency. 
Small  Business  Administration. 


DISEASES 

See  Animal  and  Plant  Health  Inspection  Service. 
Centers  for  Disease  Control 
National  Institutes  of  Health. 
Public  Health  Service. 

DRUG  ENFORCEMENT 
ADMINISTRATION 

RULES  ^^ 

Organization,  functions,  and  authority 
delegations: 

Chief  Counsel;  tort  claims.    8607 
Practice  and  procedure: 

Hearing  transcripts  and  exhibits,    2046 
Schedules  of  controlled  substances: 

Buprenorphine.    8104 

3,4-Methylenedioxymethamphetamine, 
23118 

3-Methylfentanyl,     1 1690 

PROPOSED  RULES 

Manufacturers,  distributors,  and  dispensers  of 
controlled  silbstances;  registration 
regarding  ocean  vessels,    2345 1 

Registrants;  reporting  and  recordkeeping 
requirements,     1 1902 

Schedules  of  controlled  substances: 
Nalmefene.    23144 

NOTICES 

Environmental  statements;  availability,  etc.: 
Cannabis  eradication  program;  Federal  lands, 

12096 
Cannabis  eradication  program;  non-Federal 
and  Indian  lands,    21372 

Registration  applications,  etc.;  controlled 
substances: 
Abbott  Laboratories,    3040.    26063 
Aerojet  Strategic  Propulsion  Co.,    4282, 

23536 
Applied  Sciences  Laboratories.  Inc..    1003 
Arenol  Chemical  Corp..    3040 
B.  Ruppe  Drugstore.  Inc..    23203 
Bio-Fine  Pharmaceuticals.  Inc..    7007 
Brokerage,  Inc..     10548 
Brown.  James  A,  M.D..    21150 
Campbell's  Pharmacy.    19500 
Carranza.  William  H..  M.D..     1003 
Cusmano,  Joseph  V.,  M.D.,    20143 
DuPont  Pharmaceuticals,    4282,    20508 
Dvorkin.  Ronald.  M.D  .    24329 
E.I.  duPont  de  Nemours  &  Co.,    2739 
Eh  Lilly  Industries,  Iik..    4282,    20014 


First  State  Chemical  Co.  Inc.,    21373, 

23537 
Fitzhugh,  John  W..  M-D..     15652 
Ganes  Chemicals.  Inc.,    3040,    23203 
Greco.  Joseph  A..  M.D.,    7407 
Hayes.  Jude  R..  M  D  .    5015 
Hoffman  La  Roche.  Inc..    1003 
Jackson.  Oscar  J.,  M.D..    5016 
Janssen,  Inc..     14324,    21517.    23538 
Jeff  Grand  Medical  Group.    21151 
Jeffery  Pharmacy.    7408 
Johnson  Matthey,  Inc..    7007.     18326. 

24330 
KangYu.  MD.     11468 
Kavanagh.  Donald  S..  D.D.S..    5016 
Knarr,  William  M..  DO.,    26643 
Knoll  Pharmaceutical  Co..     14182 
Langston.  Bernard  Leroy.  Ill,  M.D.,     19500 
Loman,  Scott  J.,  D.D.S.,    18941 
Lynch,  Richard  B.,  Jr.,  DO.,    7844 
M.D.  Pharmaceutical,  Inc..    14182.    20509, 

26851 
Mallinckrodt,  Inc.,    2739,    4282,    7007, 

16756,     18326,    25479 
Marion  Laboratories,  Inc.,    3041,    20632, 

23537 
Misasi,  Sam  S.  DO..     1 1469 
Moore.  Thomas  W.,  Jr..  M.D.,     15652 
Motor  City  Prescription  et  al.,    6077         , 
Mullen.  Leo  M..  M.D..    5827 
Norac  Co.  Inc..    9527 
Palmer  Drugs,    9337  , 

Phoenix  Lynwood  Clinic,    21151 
Pincus,  Jack  H.,  M.D.,    24329 
Queens  County  Medical  Society  Drug  Line, 

2098 
Rush.  Michael  A..  D.P.M.,    19500 
Sigma  Chemical  Co..    23202 
Smithkline  Chemicals.    23537 
Somsin,  James  M..  M.D..    9336 
Spoon's  Pharmacy.    8199 
Stepan  Chemical  Co.  Natural  Products, 

24330 
Sterling  Drug,  Inc..    23537 
Timanus.  Clifton  Orson.  D.D.S..    9336 
Turet.  Lee  A  .  D  D.S..     1004 
Turner,  Dudley  B..  Jr.,  DO .    14183 
Vila-Balzac.  Gilberto.  M.D..     15651 
Walker.  Elvin  Edward.  DO..    3848 
Western  Fher  Lalboratories.  Inc.,     14183 
Whaley,  Walker  Lanier,  M.D.,    19595 
Wright,  Harold  Lloyd,  M.D.,     15652. 

24329 
Wyeth  Laboratories,    3041 
Schedules  of  controlled  substances;  production 
quotas: 
Schedules  I  and  II;  1985  aggregate.    2866. 
^  5826.    23538.    26642 

DRUGS 

See  Alcohol.  Drug  Abuse,  and  Mental  Health 
Administration. 
Drug  Enforcement  Administration. 
Food  and  Drug  Administration. 

ECONOMIC  DEVELOPMENT 
ADMINISTRATION 

RULES 

Business  development  program: 

Financial  assistance  for  industrial  and  ■ 
commercial  purposes;  interim,    20746 
Economic  development  and  adjustment 

assistance  grants;  designation  of  eligible 
areas: 
Supplementary  grant  rates,  etc.,     12236 
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Vocatioiial  and  adult  educatkm: 
Adult  education:  State  administered  pfx>gram 

and  national  adult  education 

discretionary  program;  clahficalion.  etc., 

8304 
State  vocational  education  and  discretionary 

programs,    3626 

NOTICES 

Accrediting  agencies  and  associations, 
nationally  recognized:  list,    301 1 
Agency  information  collection  activities  under 
OMB  review.     139,    2329,    3011,    3378, 
5658,    6235.    7628,    9487.    10531.    11011. 
11413.     12854,    13272,    14745,    16123. 
18286,    18724,    20258,    21115.    23821. 
24285.    24560.    26603 
Data  acquisition  activities  mvolving 

educational  agencies  and  institution^ 
24019 
Education  Appeal  Board  hearings: 
Applications  for  review.    2327,    11536, 

20258 
Colorado  Department  of  Education:  claim 

compromise.    19438 
Minnesota  State  Advisory  Council  for 
Vocational  Education;  claim 
compromise.    4570 
Foreign  languages,  critical,  for  national 

secunty.  economic,  and  scientific  needs; 
inquiry.     14743.     15475 
Grantback  arrangements;  award  of  funds: 
California,    26825 
Manachusetts,    19068 
Nebraska.    16335 
Tennessee,    16337 
Grants;  availability,  etc.: 

Bilingual  education;  demonstration  projects 

program.     1 8909 
Bilingual  education  fellowship  program. 

26136 
Bilingual  vocational  training  program  and 

instructor  training  program,    19779 
Challenge  grant  program.    23822 
College  housing  program.     18287 
College  work-study  program  - 
Appeal  filmgs,  etc.,    4732 
Approved  systems  of  need  analysis, 
7099 
Cooperative  education  program,    23053 
Deaf-blind  children  and  youth  services 

program,    14130 
Desegregation  assistance  center  programs, 

6031 
Discretionary  grant  programs,     140,    2848, 
4728,    4730.    4881,    4882,    4884,    5293. 
7100,    7949,    18392,    19996,    23050, 
24560 
Funding  priority,    21645 
Educational  media  research,  production, 
distribution,  and  training  program, 
9488 

Funding  priority,    9490 
Emergency  immigrant  education  program. 

19565 
Endowment  grant  program.    6981.    7813, 

20477 
Follow  through  program,    9312 
Handicapped  children,  severely;  innovative 
programs:  auxiliary  activities,    700, 
701.     13730,     14204,     14%2 

Funding  priorities,     13731,    25175 
Handicapped  education  program,  training 
personnel,    143,    8183.    23052,    26029 
Funding  priority.    8182.    21646 
Handicapped  individuals,  severely:  special 
projects  and  demonstrations  for 


providing  vocational  rehabilitation 
services;  supported  employment.    25294 
Handicapped  research.    8181,     14874 

Funding  priorities,    13734,    14870, 
15775 
Handicapped  research;  research  fellowships; 

funding  priorities,    19660 
Handicapped  research  - 

Research  fellowships,    21113 
Handicapped  special  studies  program  - 
Evaluation  pnonty,     18384 
State  educational  agency/Federal 
evaluation  studies,     18385 
Independent  living  centers  program,     16204 

Funding  priorities,    16202 
Indian  education  programs:  formula  grant 

program,    5414 
Indian  fellowship  program.     10926 
Interpreters  for  deaf  individuals  training 

programs,    21114 
Law  school  clinical  experience  program, 

3012 
Library  services  and  construction  to  Indian 
tribes  and  Hawaiian  natives  program, 
20540 
Magnet  schools  assistance  program,    16533, 

21199 
Migrant  education  basic  State  formula  grant 

program,     19224 
National  direct  student  loan  program  - 
App<;al  filings,  etc.,    4732 
Approved  systems  of  need  analysis,  , 

7099 
Default  report  filings,    2075 
Pell  grant  program,     11352 
Postsecondary  education  improvement  fund; 

comprehensive  program.    16334 
Refugee  children  transition  program.    5809 
Regional  educational  laboratories  and 
research  and  development  centers 
program.     14006.    20122 
Regional  educational  laboratories  centers, 

20260 
Rehabilitation  long-term  training  projects, 
14132.     18388 
Funding  priority,     18388 
School  construction  program.     12855 
Special  needs  program.    20477,    24673 
Special  programs  staff  and  leadership 
personnel  training  program.    4997. 
23354 
Strengthenmg  program.    4010,    6981.    7813. 

20477 
Supplemental  educational  opportunity  grant 
program  - 
Appeal  filings,  etc..    4732 
Approved  systems  of  need  analysis, 
7099  ^ 

Veterans  cost  of  instruction  payments 

program,    2849,    23756 
Vocational  education  Indian  and  Hawaiian 

Natives  program.    248 1 1 .    248 1 2 
Women's  educational  equity  act  programs, 
11634 
Guaranteed  student  loan  program  and  PLUS 
program;  special  allowances,    4884, 
15215 
Meetings: 
Accreditation  and  Institutional  Eligibility 
National  Advisory  Committee,     14744, 
15775 
Adult  Education  National  Advisory  Council, 

2602.    25294 
Bilingual  Education  National  Advisory 

Council.    996.    3377 
Continuing  Education  National  Advisory 
Council.    6031.    20121 


Dependents'  Education  Advisory  Council, 

2330.     14961 
Education  Intergovernmental  Advisory 

Council.    14412 
Education  Statistics  Advisory  Council, 

2330,    21112 
Educational  research  priorities,    13062. 

21488 
Indian  Education  National  Advisory 

Council,    5809,    10835,     14412,    25117 
International  Education  Programs  National 

Advisory  Board,     11752 
National  Assessment  of  Educational  Progress 

(NAEP)  Assessment  PoUcy  Committee, 

1616.    21112 
Postsecondary  Education  Improvement 

Fund  National  Board,    7099.     16339 
Research  in  Vocational  Education  National 

Center  Advisory  Committee.    7367 
Women's  Educational  Programs  National 

Advisory  Council.    1263.    14129. 

23051,    24673 
Meetings:  Sunshine  Act,    24342 
Postsecondary  education: 
Accrediting  and  State  approval  agencies;  list 

for  review,     19437 
National  defense  and  direct  sudent  loan 

program;  directory  of  designated  low- 
income  schools  for  teacher  cancellation 

benefits;  availabihty.     15775 
Procurement:  * 

Commercial  or  industrial  activities. 

performance;  review  schedule  (OMB  A- 

76  implementation).    8362 
Special  education  and  rehabilitative  services: 
Blind  vending  facilities  in  Federal  prisons, 

proposed  limitations;  Secretarial 

determination  under  Randolph-Sheppard 

Act;  inquiry,     14005 
Categories  of  costs  under  basic  State 

vocational  rehabilitation  grant  programs, 

3013 


ELECTIONS 

See  Census  Bureau. 

CMl  Rights  Commission. 
Federal  Election  Commission. 
Justice  DepartmenL 


ELECTRIC  POWER 

See  Bonneville  Power  Administration. 

Conservation  and  Renewable  Energy  Office. 
Economic  Regulatory  Administration. 
Federal  Energy  Regulatory  Commission. 
Reclamation  Bureau. 
Rural  Electrification  Administration. 
Southwestern  Power  Administration. 
Tennessee  Valley  Authority.  . 
Western  Area  Power  Administration. 


EMPLOYEE  BENEFIT  PLANS 

See  Comptroller  of  Currency. 
Internal  Revenue  Service. 
Pension  and  Welfare  Benefit . 
Wage  and  Hour  Division. 


•  ograms  Office. 
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EMPLOYMENT  AND  TRAINING 
ADMINISTRATION 

RULES 

Aid  to  Families  with  Dependent  Children 
(AFDC);  work  incentive  programs; 
implementation;  final  rule  with  request  for 
comments,    6164 
Alien  temporary  employment;  labor 
certification  pro<  ^^. 
Adjustment  to  piece  rates,    2S70S 
Comprehensive  Employment  and  Training  Act 

programs;  CFR  Parte  removed,    26704 
Job  Training  Partnership  Act  programs: 
Lower  living  standard  income  level 

determination,   ,24506  ■     • 

Maximum  and  minimum  limitations  on 

expenditures;  interpretations,    II8S0 
State  responsibility  in  incident  report 

procedures;  guidance  letter,    12343 
Youth  training;  single  unit  charge 
agreements,  ^  16473 
Correction,    24764 
Job  Training  Partnership  and  Wagner-Peyser 
Acts  funds  availability;  interpretation  and 
request  for  comments,    8323 
Targeted  jobs  tax  credit  program: 
Lower  living  standard  income  level 
determination,    24506 

PROPOSED  RULES 

Trade  adjustment  assistance  for  workers, 

14720 
Unemployment  compensatiqn  program: 
Income  and  eligibility  verification 
procedures,    10450 

NOTICES 

Federal  Supplemental  Compensation  Act: 
Instructions  issued  to  State  employment 
security  agencies,    19818 
Federal-State  unemployment  compensation 
program: 
Unemployment  insurance  program  letters; 
income  and  eligibility  verificatioh 
system,    24957 
Job  Training  Partnership  Act: 

Migrant  and  seasonal  farmworker  programs; 

State  allotments,    18327 
Native  American  and  summer  youth 
employment  and  training  programs; 
allocations,  etc.,    14037,    25342 
Summer  youth  employment  and  training 
programs,  etc.;  1985  allotmente,    24959 
Trade  adjustment  assistance  for  workers; 

instructions  to  State  employment  security 
agencies,    24598 
Unemployment  compensation: 

Ex-servicemembers,  remuneration  schedule, 
9914 
Unemployment  compensation  program; 
extended  benefit  periods: 
Alaska,    7847 
Idaho,    15991 

West  Virginia,    159$l,    25343 
Wagner-Peyser  Act  funds: 

Basic  labor  exchange  activities;  planning 
estimates  and  allotments;  1985  PY, 
20955,    21949 
State  public  employment  services; 

preliminary  planning  estimates;  1985  FY, 
10872 
Adjustment  assistance: 

A&C  Wood  Turnings,  Inc.  et  al.,    4283, 

14035 
A.N.  Wolf  Shoe  Co.  et  al.,    6287,    15990 


A&T  Fashion  Sportswear,  Inc.,  et  ai.,    568> 

13092 
ABC  Manufacturing  Co.,    20937 
ABC  Manufacturing  Co.  et  al.,    9527 
Acme  Boot  Co,  Inc.,  et  al.,    569,    18942, 

23539 
Adelaide  Mills,  Inc.,    15003 
Advanced  Computer  Management,    569 
Aeolian  American  Corp.  et  al.,    20143 
Aera  Manufacturing  et  al.,    2100 
Airco  Carbon  et  al.,    1004,    11265,    24599 
Airco  Welding  Products,    10549 
Airway  Industries,  Inc.,  et  al.,    15992 
Allied  Corp.,    7146,    24599 
Allied  Materials  Corp.,    10549,    1 1765 
Allied  Roofing  Co.,    10549  j 
Aloyco,  Inc.,  et  al.,    25342 
Amax  Specialty  Metals  Corp.,    15653 
Amcast  Industrial  Corp.,    15990 
AMEPCO  Casket  Harware,    16568 
Amerada  Hess  Corp.  et  al.,    14035 
American  Accessories,  Inc.,  et  al.,    12664 
American  Brush  Co.,  Inc.,    13092 
American  Hoechst  Corp.  et  al.,    5452, 

15990,    21950 
American  Southern  Textile  Co., 
American  Thread  Co.,    569 
AmsUr  Corp.,    7408 
Anamax  Mining  Co.,    11265 
Anderson  Shake  &  Shingle,  Inc., 
ASARCO,  Inc.,    4283,     14034, 
AT&T  Consumer  Products  et  al., 


19251 


2100 
16568 
7849 


AT&T  Technologies,  Inc.,    11265,    16568 

Atari,  Inc.,  et  al.,    19251  , 

Auburn  Die  Co.,    15990  i 

Avondale  Mills  et  al.,    15654  { 

B-G  Shoe  Co.,    13092  "  | 

B-W  Footwear  Co.,  Inc.,    16568 

Bata  Shoe  Co.,  Inc.,    13092 

Bates  Fabrics,  Inc.,    14035 

Belmont  Manufacturing  Co.,    11951 

Bendey  Shoe,  Inc.,    8804 

Benham  Knitwear,  Inc.,    2100 

Berg  Steel  Pipe  Corp.,    6286 

Berkshire  Tanning  Corp.,    569 

Bethlehem  Steel  Corp.,    26277 

Biltrite  Corp.,    11951,    15653 

Boise  Cascade  Corp.  et  al.,    21519 

Bomag  (U.S.A.),    11951 

Bonnie  Lyime,  Inc.,    8804 

Boot-Ster  Manufacturing  Co.,    11951 

Braemoor  Garment  et  al.,    21151 

Brown  Shoe  Co.,    7146,    19251 

Brunswick  Maine  Shoe  Co.,    26277 

BTK  Industries,  Inc.,    7146 

Buffalo  Color  Corp.,    6286 

Burlington  Industries,  Inc.,    15002,    15003 

C&C  Styles,  Inc.,    7848 

Cannon  Shoe  Co.,    2100 

Capri  Beachwear,  Inc.,    569 

Caryco  Mining,  Ltd.,    6286 

Center  for  Nuclear  Studies,    1 1951 

Century  Brass  Producte,  Inc.,    8804 

Chambersburg  Manufacturing,    24599 

Champion  International  Building  Products  et 

al.,    25799  ,. 

Chemstar  Products,  In?.,    26277 
Chippewa  Shoe  Co.,    11951  I 

Cincy  Sportswear,  Inc.,    10549       ! 
Clinton  Apparel  Manufacturing  Co.,    569 
Copeland  Corp.,    23539 
Corey  Shoe  Co.,  Inc.,    26277 
Corona  Plastics,  Inc.,    15003  j 

Cowden  Mena  Co.,    4820  { 

Craddock-Terry  Retail,    11951 
Craddock-Terry  Shoe  Corp.,    8804,     1 1265 


January-June  1985,  FEDERAL  REGISTER  INDEX 


Employment 

Crest  Shoe  Co.,    26277 
Crompton  Co.,  Inc.,    21950 
Crown  Zellebach  Corp.,    16568 
Cushman  Industries,  Inc.,    20144 
Cycles  Apparel,    5451 
D.B.  Rosenblatt,  Inc.,    19251 
Dale  Garment  Co.,  Inc.,    8804 
Dalton  Industries,  Inc.,    20937 
Dori  Shoe  Co.,  Inc.,    21950 
Dorson-Fleisher,  Inc.,    8804 
Double-Z  Knitwear  Corp.,    24599 
Draper  Corp.,    569 
Dynapac  Manufacturing,  Iilc.;    15003  . 
E.F.  Manufacturing  Co.,    24599 
E.I.  du  Pont  de  Nemours  &  Co.,  Inc., 

11951 
E.R.  Moore  Co.,    7146 
Eaton  Corp.  et  al.,    569,    23540 
Edwards  Manufacturing  Co.,    23539 
Eli's-Place,  Ltd.,    15003 
Elite  Thames  Co.,  Inc.,    15990 
Emhart  Industries,  Inc.,    6286 
Encore  Shoe  Corp.,    1 1265 
Equitable  Fashions,    6286 
Euclid,  Inc.,    11265 
Everything  Special,    20144 
Exide  Corp.,    569 
Extracorporal,  Inc.,  et  al.,    16568 
F  &  L  Fashions,  Inc.,    19251 
F/V  Meriuccius,    569 
Facet  Enterprises,  Inc.,    11951 
Fafnir  Bearings,    16568 
Fairfield  Garment,    8804 
Farah  Manufacturing  Co.,    2100 
Fender  Musical  Instruments,    7848 
Fenner  America,  Ltd.,    569 
Flair  Footwear,  Inc.,    4820 
,  Florida  Department  of  Citrus,    1 3092 
FMCCorp.,    26277 
Foster  Grant  Corp.,    15990 
463  Howard  St.,  Inc.,    2100 
G.H.  Bass  &  Co.,    14035 
Gary  Lilly  of  Florida,    15003 
Gateway  Coal  Co.,    15990 
General  Electric  Co.,    4283,    15990 
General  Portland,    2100 
Genesco,  Inc.,    7848 
Georgia  Boot  Co.,    15003 
Globe  Refractories,  Inc.,  et  al.,    14035, 

•    24062 
Gould  &  Scammon,  Inc.,    4283 
Halltex  Clothing  Co.,    14035 
Hamilton  Sportswear,    14035 
Hanimex  Manufacturing,  Inc.,    8407 
Harris  Graphics  Corp.,    6286,    26277 
Harwood  Companies,  Inc.,    19251 
Haywood  Male,  Inc.,    7848 
Hercules  Shoe  Manufacturing  Corp.,    15990 
Hoskins  Manufacturing  Co.  et  al.,    3604, 

14035 
Houdaille  Industries,  Inc.,    11951,    20143 
Hunt-Wesson  Foods,    14035 
Hyde  Athletic  Industries,    2100 
ICL,  Inc.,    20937 
Imperial  Reading  Corp.,    1 1951 
International  Hat  Co.,    569 
ITT  Grinnell  Corp.,    26277 
ITT  Rayonier,  Inc.,    15990 
ITT  Systems,  Inc.,    26277 
J&A  Young,  Inc.,    15990 
J.S.C.  Shoe  Corp.,    11951 
Johnson  Camping,  Inc.,    10549 
Joseph  M.  Herman  Shoe  Co.,    7146 
Jung  Hing  Fashions,  Inc.,    2100 
Juvenile  Shoe  Corp.  of  America,    13092 
Kagan-Lown  &  Co.,    15990 
Kennecott  Copper  Corp.,    26277 
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6286 
784« 

14034 
8804 


24599 


Kings  Point  Knitting  Mills.  Inc.,    569 
La  Femme  Manufacturing  Corp.,    10549 
Lansford  Fashions  Manufacturing  Corp., 

15990 
Leckenb>  Co..    8804 
Levi  Strauss  &  Co.,    10549,    15003 
LLB  Fashions,  Inc.,    2100 
Lloyd  Davis  Shoe  Co.,  Inc.,     13092 
Lorraine  Manufacturing  Corp.,    2100 
Lowndes  ^oat  Co.,     15990 
LTV  Steel  Co.,    15990,    20144.    26277 
MP  Goodkin.  Inc  .    2100 
Manistee.  Inc..    4820  ' 

Man  Anne  Bag  Corp..    26277 
Marlboro  Footwear  Corp..     15003 
Martin  Jay  Casuals.    26277 
Mary  Lou  Dress  Co..  Inc..    569 
Mayer  China  Co..     11951 
Mayr  Brothers  Logging  Co.',  Inc.,    2101, 

16568 
McNally  Mountain  States  Steel  Co..    8804 
Medusa  Cement  Co.,    14035 
Mercury  Sportswear  Co.,  Inc. 
Mildred  Fran  Dress  Co.,  Inc.. 
Miller.  Hess  A  Co..    4283 
Miller  Shoe  Co..  Inc  .     10549. 
Miss  Kelley  and  Miss  Kelley  II. 
Misty  Harbor,  Ltd  .     15003 
Mode  O'Day  Co..    7848 
Montgomery  Manufacturing  Co., 
Moo^  River  Mocasinn.    8804 
Motion  Control  Industries.    8804 
Mount  Vernon  Mills,  Inc  ,    20937 
MSL  Stamping  Grqup,     1 1951 
Murray  Ohio  Manufacturing  Co.,    569 
Nannette  Manufacturing  Co.,  Inc.,     15003, 

21950 
National  Can  Corp.,     15003 
National  Mines  Corp.,     19251 
National  Steel  Service  Center,  Inc.,    10549 
New  B  Manufacturing  Corp.,    2101 
New  Balance  Athletic  Shoe,  Inc..    7848 
New  Carolina  Industries,    7848 
New  Seaboard  Industries,    7848 
North  &  Judd.  Inc..    26277 
North  Star  Steel  Texas,    8804 
Oak  Communications  Systems.     13092. 

14035 
Ohio  Ferro  Alloys  Corp..     15003 
Olin  Corp..     14035 
Ovation  Instruments,  Inc..     11951 
PakoCorp,     15003.    20633 
Pandora  Industries,  Inc.,     13092 
Pathfinder  Mines  Corp.,    20144 
PBl  Industries.    8804 
Peerless  Tube  Co..    569 
Pfister  k  Vogel  Tanning  Co..    6286 
Phelps  Dodge  Corp..     16568 
Plastronics  Co..    20937 
Pleasantburg  Manufacturing  Co..    25799 
Power  Piping  Co..    7848 
Prestige  Sportswear.  Inc..    19251 
Puritan  Fashions  (Calvin  Klein  Jeans). 

23539 
Putolator  Products.  Inc.,    569 
Quality  Unlimited.  Inc  .    569.     19819 
Quintana  Petrochemical  Co..    2100 
QumeCorp.     11951 
Quoddy  Manufacturing,     16568 
RAM.  Enterprises,  Inc..    8804 
R  G   Barry  Corp.,    569 
Rajah  Ventures,  Ltd.,     16568 
Randee-Wyn,  Inc..     14035 
RCA  Corp..    4283.     14035     • 
Reeves  Brothers.  Inc..    26277 
Regina  Footwear.  Inc..    2100 
Reltoc  Manufacturing  Co..    2102 


Republic  Steel  Corp..     10875 

Rexnord,  Inc..    6286.    26277 

Riegei  Textile  Corp..    24599 

Roadisaster  Corp..    21950 

Roller  Derby  Skate  Corp..     15003 

SAM  Fnngmg,  Inc  .     14035 

SAS  Manufacturing  Co..    25799 

Saginaw  Shingle  Co. .    11951 

Sawyer  Research  Products.  Inc..    14035 

Scio  Pottery  Co..  Inc..    569 

SelmerCo.,    569,     10549 

Shamokin  Dress  Co.,    2100 

Smith-Corona,    23539 

Southwestern  Portland  Cement  Co..    15003 

Spoi-Bilt,  Inc.,    2100 

Stedfast  Rubber  Co  ,  Inc.,     15003 

Tanglewood  Manufacturing,    6286 

Taverly.  Inc..     15990 

Tecumseh  Products.     15653 

Teledyne  Columbia-Summerial,    20144 

Tennessee  Handbags,  Inc.,     14035 

Tensor  Lamp  Corp.,    11265 

Terada  Manufacturing  Co.,    .8804 

Texaco,  Inc.,    6286 

Texon,  Inc.,    20937 

Timberland  Co.,     19251 

Tommies.  Inc..    24599 

Triumph- Adler  Co..     16568 

Trojan  Luggage  Co..    4820.    26277 

Tubular  Corp.  of  America,  Inc..  el  al.. 

24062 
U.S.  Steel  Corp..    8804.     13092.     14035. 

21950.    23539 
U.S.  Steel  Mining  Co..  Inc..    23539 
Union  Carbide  Corp.  el  al..     14035 
Union  Manufacturing  Co..    2100 
United  Pants  Co.,  Inc..     14035 
United  Shoe  Machinery  Corp.,    20937 
United  States  Shoe  Corp.,    21950 
United  Technologies  el  al.,     1 1266 
United  Uniform  Manufacturing  Co.,    23539 
Universal  Firearms,    6286 
Van  Vlaanderen  Machine  Co.,    2100 
Viner  Brothers.  Inc..     19251 
Volunteer  Leather  Co.,    7848 
Waldo  Shonee  Corp..    8804 
Wallace  International  Silversmith,  Inc., 

24599 
Wasser  A  Fluhrer.  Inc..     14035 
Weisner  Products.    20937 
West  Point  Pepperell  et  al..     19251 
West  Virginia  Garment  Co..     1 1951 
Western  Block.     13092 

Westinghouse  Electric  Corp..     13092.     15990 
Westmoreland  Glass  Co..     13092 
Westover  Knitting  Mills.  Inc.,     14035 
Weyerhaeuser  Co.,    4283,    13092,    21950 
Wheatland  Tube  Co.,    188 
Whirlpool  Corp.,  -2100 
White  Sundstrand  Machine  Tool  Co.,    4283 
Whitehall  Leather  Co.,    7848 
Whitney  Blake  Co.,    7848 
Wilker  Brothers  Co.,  Inc.,    20143,    21950 
Wolverine  World  Wide,  Inc..    23539 
Wood  A  Hyde  Leather  Co  .    7848 
Zenith  Electronics  Corp.,    4283,    13092 

EMPLOYMENT  POLICY, 
NATIONAL  COMMISSION 

NOTICES 

Meetings,    4821,     15993 


EMPLOYMENT  STANDARDS 
ADMINISTRATION 

Set  also  Wage  and  Hour  Division. 

RULES 

Longshore  and  Harbor  Workers' 

Compensation  Act  Amendments  of  1984; 

implementation,  etc.;  interim,    384 
Comment  period  extended,    9799 
Wage  rates;  procedures  for  predetermination, 

4506 

NOTICES 

Computer  matching  project  involving 

beneficiaries  under  Federal  Employees' 
Compensation  Act;  report,    7846 
Minimum  wages  for  Federal  and  federally- 
assisted  construction;  general  wage 
determination  decisions,  modifications,  and 
supersedeas  decisions: 
AlatMma.    7536,    23242,    24106 
Alaska,     15686 
Arizona.    24982 
Arkansas.     15686 
California,    1674.    5474.    64%.    10580. 

11616,    14558,    15686.     16606,     18964, 

24982,    25824 
Colorado,    2758,    4834,    7536,    9558, 

10580.     11616,     14558,     16606,    23242 
Connecticut,    684,    2758,    7536,     13696, 

15686,  18964.  24106 
Delaware.  15686.  23242 
District  of  Columbia.    3618.    5474.    9558. 

11616.    20706.    21546.    24106.    24982, 

25824 
Florida.     16606.     19846.    20706 
Georgia.     12688.     15686.     18964 
Hawaii.    7536.     16606 
Idaho.    5474.    64%.    8566.     10580.    11616. 

14558.  24106.  24982 
Illinois.     1674.    2758.    3618,    5474.    7536, 

8566,    9558,    10580.     11616,     12688, 

136%,     14558,     15686,    16606,     19846, 

20706,    23242,    24106.    25824 
Indiana.    20706 

Iowa.    7536.     16606,    18964,    24982 
Kansas,    4834,     12688,     15686,     19846, 

20706.    26884 
Kentucky.    4834.    64%.     10580 
Louisiana.    8566.     18964.     19846.    21546. 

23242 
Maryland.    9558.    23242.    24106 
Massachusetts.     10580.     14558.     15686 
Michigan.    2758,    3618,    64%,    7536, 

9558,     11616,    21546,    23242,    24106, 

24982,  25824,  26884 
Minnesota,     1674,    4834,    6496,    7536, 

8566.     10580.     12688.     19846.    26884 
Mississippi.    3618 
Missouri.    7536.     12688,     14558,    19846, 

20706 
Montana,    5474,    7536,    26884 
Nebraska,     12688,     14558 
Nevada.    64%.    8566.    9558.     11616. 

15686,  16606,  23242 
New  Jrrsey,    19846 

New  Mexico.    2758,    8566.     19846.    24982 
New  York.    684.     1674.    4834.     5474. 

7536.    8566.     10580.     11616.     12688. 

136%.     15686.     16606.     19846.    20706, 

21546,    25824 
North  Dakota,    5474,    64%,    7536,    8566, 

11616,     15686 
Ohio,    2758,    64%,     12688,     14558,     15686, 

16606,     19846,    20706,     31546,    24982, 

25824.    26884 
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Oklahpma.  4834,  6496,  9SS8,  10S80, 

13696,  16606,  19846,  21546,  24106, 

24982,  2S824,  26884 
Oregon,  3618,  6496,  14SS8.  18964, 

24982.  26884 
Pennsylvania,  684,  3618,  5474,  6496, 

7536,  8566,  9558,  12688,  13696, 

14558,  15686,  23242.  24106,  24982, 

25824 
Rhode  Island,  13696,  23242,  26884 
South  Carolina,  12688 
Tennessee,  1674,  20706,  21546,  24106, 

25824 
Texas,  2758,  3618,  6496,  7536,  12688, 

14558,  16606,  18964,  19846,  21546, 

24982,  25824 
Uuh,  5474,  20706,  25824 
Vermont,  11616 
Virginia,  1674,  2756,  4834,  5474,  9558, 

10580,  13696,  15686,  18964,  21546, 

23242,  24106.  25824 
Washington,  684,  3618,  14558,  20706, 

24106,  24982 
West  Virginia,  3618,  24982,  26884 
Wisconsin,  4834,  9558,  10580,  16606, 

18964,  20706,  23242 
Wyoming,  11616,  20706 

ENDANGERED  SPECIES 

See  Fish  and  Wildlife  Service. 

National  Oceanic  and  Atmospheric 

Administration. 
Pacific  Northwest  Electric  Power  and 
Conservation  Planning  Council 

ENDANGERED  SPECIES 
COMMITTEE 

RULES 

Endangered  Species  Aot;  exemption 
application  process    8122 


ENERGY 


iaminisi 


See  Bonneville  Power  Administration. 
Economic  Regulatory  Administration. 
Federal  Energy  Regulatory  Commission. 
Geological  Survey. 
Hfinerals  Management  Service. 
Nuclear  Regulatory  Commission. 
Pacific  Northwest  Electric  Power  and 

Conservation  Planning  Council. 
Rural  Electrification  Administration. 
Southeastern  Power  Administration. 
Southwestern  Power  Administration. 
Synthetic  Fuels  Corporation. 
Western  Area  Power  Administration. 

ENERGY  CONSERVATION 

See  Commerce  Department. 

Conservation  and  Renewable  Energy  Office. 
Economic  Regulatory  Administration. 
Energy  Department. 
Energy  Infiyrmation  Administration. 
General  Services  Administration. 

ENERGY  DEPARTMENT 

See  also  Bonneville  Powtr  Administration. 
Conservation  and  Renewable  Energy  Office. 
Economic  Regulatory  Administration. 
Energy  Infi>rmation  Administration. 
Energy  Research  Office. 
Federal  Energy  Regulatory  Commission. 
Hearings  and  Appeals  Office.  Energy- 
Department 


Southeastern  Power  Administration. 
Southwestern  Power  Administration. 
Western  Area  Power  Administration. 

RULES 

Acquisition  regulations: 

Competition  in  contracting,    12180 
Nondiscrimination  on  the  basis  of  age; 

implementation,    8088 
Special  research  grants  program,     14856 
Unclassified  controlled  nuclear  information; 

identification  and  protection,    15818 

PROPOSED  RULES 

Acquisition  regulations,    25722 
Competition  in  contracting,    3935 
Protest  procedures,     12053 
Representations  and  certifications, 
preparation,    21087 
Electric  power  and  transmission  rate 
adjustments  and  extensions;  public 
participation  procedures,    206 
Regulatory  agenda,     17194 
Relocation  assistance  and  real  property 

acquisition,  uniform  cost-effective  policies 
and  procedures,    21712 

NOTICES 

Atomic  energy  agreements;  subsequent 
arrangements: 
Australia,    20827 
Austria,    4888 

Canada,    2076.    7103,    7104,    7630      *" 
European  Atomic  Energy  Community, 

2076,    3588.    4888.    7103.    7212,    7630, 

9882.    10094,    11536,     13064.     13065. 

14962.    20827.    20828 
Hungary.    2076 
International  Atomic  Energy  Agency,    2603, 

9115 
Japan,    2076,    3588,    7103,    7630,    9115, 

14962,  20827  i 

Mexico,    2076 
Spain,    20923 

Sweden,    9882,    13065.     14962 
Switzerland,    4888 
Turkey.    14963 
Boiler  operations,  coal  quality  and  ash 
characteristics;  report  availability  and 
inquiry.    9492,     14133 
Conflict  of  interests: 

Divestiture  requirements;  supervisory 

employee,  waivers,    8362 
Cooperative  agreements: 

Cascades  thermal  gradient  drilling.    9491 
New  York  State  Energy  Research  and 

Development  Authority.    16339 
Westinghouse  Electric  Co.,    5415 
Environmental  statements;  availability,  etc.: 
Aiken,  SC,    16534 
Durango,  CO,    5295 

Lakeview  Mining  Co.  mill  site,  OR,    20826 
Nuclear  waste  repository  sites,  LA,  et  al., 

3304,    4571,    7212  I 

Richland,  WA.    20489  I 

Grant  awards: 

Battelle  Columbus  Laboratories,    5658, 

6982 
Coastal  Zone  Foundation,    3023 
Colorado  School  of  Mines,     19997    [ 
East-West  Center,    18301 
Geothermal  Resources  Council,    14412 
National  Academy  of  Sciences,    9115. 

10299,     16340,    26826 
National  Council  on  Radiation  Protection 

and  Measurement    8363 
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Sute  teams  geothermal  research  program; 

eligibility  restriction,     19566 
United  Nations  Institute  for  Training  and 

Research,    15475 
University  of  Nevada-Las  Vegas,     14006 
Grants;  availability,  etc.: 
Advanced  coal  research  at  colleges  and 

universities,    1919 
Low-level  radioactive  waste  treatment 

systems  operation,    21488 
Monitored  retrievable  storage  facility, 
16535 
International  energy  program: 
Murphy  Oil  Corp.  et  al.;  voluntary 

agreement  and  plan  of  action  * 

participation,    25446 
Inventions  available  for  license,    2849,    6377 
Meetings: 
Alternative  Fuels  Demonstration  Facilities 
Federal -Assistance  Advisory 
Committee,    10854 
Dose  Assessment  Advisory  Group,    4887 
International  Energy  Agency  Group  of 

Reporting  Companies,    21648 
International  Energy  Agency  Industry 
Advisory  Board,    876,    3379,    7103, 
19996 
International  Energy  Agency  Industry 

Supply* Advisory  Group.    21648 
International  Energy  Agency  Industry 

Working  Party.    16734,    21336 
National  Coal  Council,    20582 
National  Petroleum  Council,    877.    878, 

3014,    4570.    457r.    6378.    7370.    8654, 
9491,    10532,     12363,    13062,    13063, 
14746,    16340,     18549,    18551,    20125, 
20261,    20497.    23054,    23184,    24022 
Memorandum  of  understanding: 
California-Oregon  Transmission  Project, 

7102,    7368 
Pacific  Northwest-Southwest  Intertie; 
transmission  line  construction;  forum, 
etc.,    420 
National  Environmental  Policy  Act; 
implementation;  inquiry,    7629 
Nuclear  waste  management: 
Civilian  radioactive  waste  management  — 
Toll-free  telephone  information 

service,    13411 
Workshop,    2075 
Monitored  retrievable  storage  facility; 
candidate  sites  identification  for  a 
proposal  to  Congress,  etc.,    16536 
Radioactive  waste  management  system; 
preliminary  draft  project  schedule; 
inquiry,     1616,    4998 
Technical  assistance  to  nonnuclear  weapon 

states;  update,     13738 
West  Valley  demonstration  project,  NY  - 
Availability,    877 

Availability  of  project  plan  and  NRC 
comments,    24813 
Patent  licenses,  exclusive: 
Acctek  Associates  Inc.,    15604 
ETS  Inc..    15604 
Rockwood  Systems  Corp.,    20125 
University  of  Wyoming  Research  Corp., 
20126 
Privacy  Act;  systems  of  records,    7209 
Procurement: 
Commercial  activities,  performance; 

inventory  and  review  schedule  (OMB 
A-76  implementotion),    20260,    20923 
Radiological  conditions,  certification: 
California,    10853 
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Uranium  ennchment;  advance  gas  centrifuge 
and  vapor  laser  isotope  separation  process; 
meeting,     1 3063 

ENERGY  INFORMATION 
ADMINISTRATION 

NOTICES 

Agency  information  coilectioa  activities  under 
OMB  review.    4256,    7814,    13649. 
16343.    21648 
Forms;  availability,  etc.: 
Electric  and  gas  utilities,  annual  report 

(ERA-166).     12857 
Enhanced  oil  recovery  incentive  program. 

annual^port  (FE-748).    20261 
Manufacturing  energy  consumption  survey 

(EIA-846).     11486.     15606,     19566 
Petroleum  supply  reporting  system  forms. 

13275.     19226 
Public  electric  utilities,  annual  report  (EIA- 
412),    7105 
Industrial  emissions  of  sulfur  and  nitrogen 

oxides;  survey  design;  inquiry;  extension  of 
time,    2077 
Meetings: 

American  Statistical  Association  on  Energy 
Sutistics.     13649 
Natural  gas.  high  cost;  alternative  fuel  price 
ceilings  and  incremental  price  threshold. 
1103.    3379.    7106.     11234.     15776. 
21022.    25750 
Nonresidential  buildings  energy  consumption 

survey;  inquiry.    4571 
Reporting  and  recordkeeping  requirements, 
7104.    21927.    24814 

ENERGY  RESEARCH  OFFICE 

NOTICES 

Committees;  establishment,  renewals, 
\        terminations,  etc.: 

High  Energy  Physics  Advisory  Panels, 
4572 
Grants;  availability,  etc.: 

Basic  research  programs.     14865 
Special  research  program  (toroidal  support 
expenmental  program).    24025 
Meetings: 

Energy  Research  Advisory  Board.    880, 
3013,    3014,    3955.    7814.    9896. 
12607.     13276.    20582,    24679 
Health  and  Environmental  Research 

Advisory  Committee,     14755 
High  Energy  Physics  Advisory  Panel,    3014, 

25754 
Magnetic  Fusion  Advisory  Committee, 
3954,     15216 

ENGINEERS  CORPS 

PROPOSED  RULES 

Permit  regulations;  special  permit  form 
revision,    21311 

NOTICES 

Environmental  statements;  availability,  etc.: 
Alton,  IL,    26602 
Arkansas  River.  AR,     11751 
Cazenovia  Creek,  West  Seneca,  Erie  County, 

NY,    25620 
Chena  River,  Fairbanks.  AK,    5657 
Clermont  County,  OH,    4569 
Cumberland  River,  KY,    9310 
Dallas  Dam.  Columbia  River,  OR  and  WA, 

23495 
Deer  Creek  Reservoir,  WY,    23352 


DuPage  and  Will  Counties,  IL.     10299 
Fidalgo  and  Padilla  Bays,  Anacortes,  WA, 

18724 
Fort  A.  P.  Hill.  VA.    9707 
Galveston  Bay,  TX,    3829.    7627 
Goleta,  Sanu  Barbara  County,  CA,    21334 
Gulf  Intracoastal  Waterway  to  Port 

Bienville,  MS,     16122 
Hillsborough  County,  FL,     14278 
Kahana  Bay.  Oahu,  HI,    2602 
Kahuku,  Oahu,  HI.    7366 
Kill  Van  Kull  and  Newark  Bay  Channels, 

NY  and  NJ.    7812 
La  Junta,  CO,    9310 
Makaha,  Oahu,  HI,     13647 
Mallard-Fox  Creek  Area,  AL,    23353 
Marlinton,  WV,    329 
Mississippi  and  Ilhnois  River,  IL,     10833 
Mojave  River  Dam,  San  Bernardino.  CA, 

5293 
Multi-Purpose  Dam  and  Reservoir,  St. 

Helena  and  East  Feliciana  Parishes,  LA, 

23820 
Pine  Bluff,  AR,    3829 
Polk  County,  lA,    6234 
Port  Everglades.  FL.     14279 
Presque  Isle  Peninsula.  Erie.  PA.     16123 
Prudhoe  Bay.  Deadhorse.  AK.    26601 
Puget  Sound  Dredged  Disposal  Aanalysis 

Study.  WA.     18548 
Rossville.  KS.     12361 

Sacramento- San  Joaquin  Delta.  CA.     14742 
Santa  Barbara  County,  CA,    26824 
Southwest  Pipeline  Project,  Missoun  River, 

ND,    25748 
St.  Croix,  VI,     13848 
Suffolk,  VA,     14215 
Trinity  River,  Tarran,  Dallas  and  Denton 

Counties,  TX,    3009,    6031 
Truth  or  Consequences  and  Williamsburg, 

NM,    9309 
Upper  Mississippi  River,     13847 
Waikoloa.  South  Kohala,  HI,    4569 
Wayne  County,  MI,     10833 
Wheeler  Reservoir,  AL,    7366 
Winfield,  Cowley  County,  KS,    20581 
Meetings: 
Coastal  Engineering  Research  Board,     19437 
Environmental  Advisory  Board,    9485 

ENVIRONMENTAL  PROTECTION 
AGENCY 

RULES 

Acquisition  regulations;  competition  in 
contracting,     14356 
Correction,    1 5425 
Air  pollutants,  hazardous;  national  emission 
standards: 
Authority  delegations  - 
Alabama,    24196 
California.     10765,     10766,     12802, 

12803,     13021,     13022 
Hawaii.     10764 
Iowa,    933.     15425 
Mississippi.     1851 
Nebraska.'  933 
Pennsylvania,    8620.     15545 
Radionuclides,    5190 

Radon-222  emissions;  underground  uranium 
mines,     15386 
Air  pollution;  standards  of  performance  for 
new  stationary  sources: 
Authority  delegations  - 


Alabama,    24196 

Arizona.     10763 

California.     10765.     12801,    12802. 

12803.     13021 
Delaware.    8323 
Hawaii,     10764 
Iowa.    933.    15425 
Maryland,    8324 
Missouri.    933 
Nebraska.    933,     15424 
Nevada,     10761,    10762 
Pennsylvania.    8111,    8620,     15544, 

15545 
Puerto  Rico,     18636 
Calibration  procedures;  method  5  revision, 
1165 
Correction,    8111 
Indiana;  sulfur  dioxide  emissions  limitations; 
interim  enforcement  policy  rescinded, 
4975 
Kraft  pulp  mills,    6)16 

Correction,    7595 
Kraft  pulp  mills;  reduced  sulfur  emissions, 

test  method,    9578 
Kraf^  pulp  mills;  reduced  sulfur  emissions, 
test  methods 
Correction,     19022 
Metal  furniture  surface  coating,    1 8247 
Metallic  mineral  processing  plants;  reference 

method;  withdrawn,    24770 
Nitrogen  oxide  emissions;  reference  methods, 

15893 
Onshore  natural  gas  processing  plants; 
equipment  leaks  of  volatile  organic 
compounds,    26122 
Wool  Fiberglass  insulation  manufacturing, 
7694 
Air  pollution  control;  new  motor  vehicles  and 
engines: 
Gaseous  (nitrogen  oxides)  and  paniculate 
emission  standards;  1987  and  later  model 
year  light-duty  vehicles;  1988  and  later 
model  year  light-duty  trucks,  heavy- 
duty  engines;  and  heavy-duty  diesel 
engines,     10606 
Reporting  and  recordkeeping  requirements, 
4513 
Air  programs: 
Ambient  air  quality  standards  for  nitrogen 

dioxide,    25532 
Clean  Air  Act  requirements,  special 

exemptions;  Guam,    25575 
Primary  nonferrous  smelter  orders,    6434 
Air  programs;  approval  and  promulgation; 
State  plans  for  designated  facilities  and 
pollutants: 
Florida,    26203 
Maryland,    9627 
Mississippi,    26203 
Tennessee,    26203 
Air  programs;  fuel  and  fuel  additives: 
Banking  of  lead  rights.     13116 

Correction.    25710 
Gasoline  lead  content;  reduced  use,    9386 
Correction,    25710 
Air  quality  implementation  plans: 
Clean  Air  Act;  compliance  with  statutory 
provisions  of  Part  D;  Region  V  States, 
5246 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California.    3338.    3906,    7591,     19529, 

25417 
Colorado,    26734 
Connecticut,     10004 
Georgia,    765 
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23810 


20568,    21049 


Michigan, 
Missouri, 
Montana, 
Nebraska, 


26198 


26200 


Guam,    2820 
Idaho,    5237,    19ft30. 
Illinois,    26732 
Indiana.     15144,     18482, 
Kansas,    26198 
Kentucky.     15421 
Maine,    3336,    7770,     18483 
Maryland,    7595.    7770.    26199 
18484 

768,    3337,     14925, 
16475 

4510,    23003 
New  Hampshire,    766,     10004 
New  Mexico,    8616 
New  York,    459,    23004.    25073 
Ohio.    764,     1213.    10964,    24768 
Oklahoma,     11859 

Oregon,    932.    8414.    14925.     15423. 
Pennsylvania.    7772 
Puerto  Rico,    7337,     15422 
Rhode  Island,    769 
Tennessee,    7777,    12539.    15892 
Texas.    26359 
Utah.    7056.     18345 
Vermont.    7767.    23810 
Virgin  Islands,    5236.    776^ 
Virginia.    26202 

Washington.    3907.     15745,     19530 
West  Virginia,    26732 
Wisconsin,    7593,     10005,     19682.    26735 
Air  quality  implementation  plans;  delayed 
compliance  orders: 
Alabama,    3339    ■ 
Rorida,    3340 
•  Pennsylvania,    772,    773,    774,    775.    5251. 
5252.    5582.     13970,    20760,    24196 
Tennessee.    935,     1851,    4512 
Air  quality  planning  purposes;  designation  of 
areas: 
California.     12540 
Idaho.    19530 
Illinois.    1509 

Indiana.    11503,     15748  *     ' 

Maine,    7595 
Michigan.    3341 
Montana,     16476 
Nebraska,    5069 
New  Mexico,     1 1860 
New  York,    3755.    7779 
Ohio,     15746 
Pennsylvania,    935 
Tennessee.     1 8485 
Washington,     19530 
Grants;  debarment  and  suspension  under  EPA 
assistance  progisms;  technical  amendment, 
20210 
Grants,  State  and  local  assistance: 
Asbestos  hazard  abatement  (schools) 
program;  class  deviations,    24876 
Hazardous  waste: 

Deflnition  of  solid  waste,    614 

Technical  amendments,     14216 
Dioxin-containing  wastes,    1978 
Identificatidn  and  listing  - 

Petition  procedures;  meetings,    273 
Petitions  to  Delist  Hazardous  Wastes- 
A  Guidance  Manual,  availability. 
21607 
Reporting  and  reoordkeeping  requirements, 

4513    • 
Treatment,  storage,  and  disposal  facilities  - 
Paint  filter  test,     18370 
Surface  impoundments,  land  treatment 
units,  and  landfills,    16044 
Hazardous  waste  program  authorizations: 
Arkansas,     1513 


3347.    9427,    23008 


California,    5259 

District  of  Columbia, 

Florida,    3908 

Guam,    5259 

Illinois,    4213 

Indiana,    4213 

Iowa,    3342,    26562 

Kansas,    3343 

Kentucky.    2550 

Louisiana,    3348 

Maryland,    3347,    3511 

Massachusetts,    3344 

Minnesota,    3756 

Missour.    2821 

Nebraska,    3345 

Nevada.    5259 

New  Jersey,    5260 

New  Mexico,    1515 

Ohio,    4213 

Oklahoma.    11858 

Pennsylvania,    3347 

Puerto  Rico,    3758 

Rhode  Island,    3759 

Tennessee,    2820 

Texas,     11858 

Vermont,    775    ■ 

West  Virginia,    3347 

Wisconsin,    4213 
Judicial  review  under  EPA-administered 

statutes  (races  to  the  courthouse),    7268 
National  Environmental  Policy  Act; 

implementation,    26310 
Organization  and  functions,    26721 
Pesticide  chemicals  in  or  on  raw  agricultural 
commodities;  tolerances  and  exemptions, 
etc.: 

Acephate,    1050 

Camphor,    4210 

Carbaryl,    19358 

Carboxin,    81 

1  -(4-dhlorophenoxy  )-3,3-dimethyl-,  1  -( 1 H- 
l,2,4-triazol-a-yl)-2-butanone,     1051. 

Chlorpyrifos,    4211 

Chlorpyrifos-methyl,    26683 
•    Cross-reference  update,    2980 

Cyano(3-phenoxyphenyI)methyl-4-chloro- 
alpha-(  1  -methylethyl)benzeneacecate, 
21838 

Cypermethrin,    7172 

Cyromazine.    20371 

Diclofop-methyl.    20211 

2.3-Dihydro-5.6-dimethyl- 1 ,4-dithiin- 1 . 1 .4,4- 

tetraoxide;  correction,     19531 
'  Dried  grape  pomace,     10008 

Editorial  corrections,     10007 

Ethalfluralin,    4975 

Ethephon.    14105 

Ethylene  dibromide,    2546,    2547,    2981 

Flucythrinate,    21050 

2-Hydroxy-4-n-octoxybenzophenone,     10007 

Iprodione,    23689  i 

Methidathion,     1052,    5070  \ 

Methyl  esters  of  fatty  acids,    4212 

Methyl  N-amyl  ketone,    2983 

N-Methylpyrrolidone,    4212.    10007 

Metolachlor,    23691 

Mono  and  dialhyl  (C8-18)  methylated 

ammonium  chloride  compounds.    16080 

Mono-  and  bis-perfluoroalkyl  phosphates, 
2983 

Monourea  sulfuric  acid  adduct,     10006 

Oxamyl,    7061,    8112  i 

Oxyfluorfen,    13194,    23008 

Permethrin.    7171 

Polyoxyethylated  sorbitolfatty  acid  esters. 
16082 
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Potassium  ricinoleate.  etc.,    23692 
Sodium  benzoate.    16081 
Thiabendazole.    13195,    14104.    14106, 

19358 
Triclopyr.    18485 
Triforine.    1054 

Vinylpyrrolidone  styrene  copolymer.    4209 
Zinc  stearate.  titanium  dioxide,  and  calcium 

stearate.    2980 
Pesticide  programs: 
Data  requirements  for  registration;  effective 

date.     16234 
Registration  and  classification  procedures; 

protection  of  data  submitters'  rights; 

effective  date,    16233 
Reporting  and  recordkeeping  requirements, 

4513 
Pesticides;  tolerances  in  animal  feeds: 
3.  6-Bis(2-chlorophenyl)- 1 .2.4.S-tetrazine, 

8999  ' 

Chlorpyrifos-methyl,    26682 
Cross-reference  update.    2958 

Correction.    3755 
Cyano(3-phenoxyphenyl)methyl-4-chloro- 

alpha-(  1  ,methylethyl)benzeneacetate, 

2283 
Cyromazine,    20370 
Ethephon,    14096 
Iprodione,    4207,    23675 
Thiabendazole,    14097 
Pesticides;  tolerances  in  foods: 
Chlorpyrifos-methyl,    26682 
Cross-reference  update,    2958 

Correction,    3755 
Ethephon.    14096 
Iprodione.    4207  • 
Thiabendazole.     14097 
Rep>orting  and  recordkeeping  requirements, 

4513 
Superfund  program: 
Hazardous  substances;  notification 

requirements  and  reportable  quantity 

adjustments,     13456 
National  oil  and  hazardous  substances 

contingency  plan;  national  priorities  list 

update,    6320 
Toxic  substances:  •' 

Chemical  information,  preliminary 

assessment;  list  addition  and  health  and 

safety  data  reporting,  etc.;  urea- 
formaldehyde  resins 
Correction,    20760 
Chemical  information,  preliminary 

assessment;  list  addition.    11695,    18861 
Chemical  manufacturers;  preliminary 

assessment  information;  additional 

chemicals,    20909 
Chlorinated  naphthalenes;  reporting  and 

recordkeeping  requirements;  correction, 

1215 
Diethylenetriamine;  identification  and  testing 

requirements,    21398 
Health  and  safety  dau  reporting,  etc.;  urea- 
formaldehyde  resins,    18861 
Health  and  safety  data  reporting  ~ 

Submission  of  lists  and  copies  of 
studies;  addition  to  list  of 
chemicals,    11697 
Termination  date  established,     16234 
Premanufacture  notification  exemptions; 

chemical  substances  manufactured  in 

quantities  of  1,000  kg  or  less  per  year, 

16477 
Reporting  and  recordkeeping  requirements; 

editorial  amendments,    2046 
Test  rule  development  and  exemption 

procedures;  interim,    20652 
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Testing  requirements  - 

Ethyltoluenes.  trimethylbenzenes,  and 
C9  aromatic  hydrocarbon 
fraction.    20662 
Waste  material  storage  and  disposal;  cross 
references;  correction,    8621 
Water  pollution;  efFluent  guidelines  for  point 
source  categories: 
Nonferrous  metals  manufacturing; 

correction,     12252 
Pharmaceutical  manufacturing;  reporting  and 

recordkeeping  requirements,     18486 
Plastics  moldmg  and  forming;  correction, 

18248 
Reporting  and  recordkeepmg  requirements, 
4513 
Water  pollution  control: 
National  pollutant  discharge  elimination 
system;  permit  regulations;  correction, 
6939.    7912 
Ocean  dumping  - 

Interim  site  designations  extension; 

interim.    6942 
San  Francisco  Channel  Bar;  interim 

site  designations,     10009 
San  Pedro  Basin  near  Long  Beach, 
CA;  site  designation.    9273 
Pollutants  analysis  test  procedures; 
guidelines;  interim  and  final  rule; 
correction  and  extension  of  comment 
period.    690,    695 
Reporting  and  recordkeeping  requirements, 

4513 
Secondary  treatment  information,    23382 
State  underground  injection  control 
programs;  federally  administered 
programs;  correction,    7060 
State  underground  injection  control 
programs  -- 
Idaho.    23956 
Nebraska.    5253 
Water  quality  planning  and  management, 
1774 

PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission 
standards: 
Radon-222  emissions;  underground  uranium 

mines,    7280 
Vinyl  chloride.     1182 
Volatile  organic  compounds  (VOC) 

equipment  leaks  from  synthetic  organic 

chemical  manufacturing  industry, 

benzene  equipment  leaks,  etc.; 

reconsideration  petition,  etc.,    14941 
Air  pollution;  standards  of  performance  for 
new  stationary  sources: 
Ammonium  sulfate  manufacture,    9055 
.Fossil  fuel-fired  steam  generators.    3688 

Extension  of  time.     12574 
Kraft  pulp  mills;  alternative  monitoring 

procedure;  withdrawn.    25095 
Nonsulfuric  acid  and  nonsulfate  particulate 

matter  determination;  methods  5B  and 

5F.  .21863 
Oxygen,  carbon  dioxide,  sulfur  dioxide  and 

nitrogen  oxides;  instrumental  test 

methods,    8290 
SampUng  location  acceptability;  alternative 

procedure,    19725 
S02  and  NOx  continuous  emission 

monitoring  systems;  alternative 

procedures  to  performance  specification, 

9057 
Synthetic  organic  chemical  manufacturing 

industry  VOC  emissions;  comment 

period  reopened.    20446 


Volatile  organic  compounds  (VOC) 

equipment  leaks  from  synthetic  organic 
chemical  manufacturing  industry, 
benzene  equipment  leaks,  etc.; 
reconsideration  petition,  etc.,    14941 
Air  pollution  control;  new  motor  vehicles  and 
engines: 
Nitrogen  oxides  (NOx)  emission  standards; 
light-duty  diesel  powered  vehicles, 
198 1-1984  .model  years;  waiver 
application;  hearing,  etc.,     11739 
Nonconformance  penalties  for  heavy-duty 
engines  and  heavy-duty  vehicles, 
including  light-duty  trucks,    9204 
Extension  of  time,  etc.,     11515 
Air  programs: 
Ambient  air  monitoring  reference  and 
equivalent  methods;  comment  closing 
date.     13130 
Ambient  air  quality  standards  for  particulate 

matter;  comment  closing  date.     1 3 1 30 
Ambient  air  quality  surveillance;  monitoring 

and  data  reporting  revisions.    9538 
Ambient  air  quality  surveillance  for 

particulate  matter;  comment  closing 
date.     13130 
Particulate  matter  standards;  comment 
closing  date 

Extension  of  time.    21629 
Air  programs;  approval  and  promulgation; 
State  plans  for  designated  facilities  and 
pollutants: 
South  Carolina,     15186 
Air  programs;  fuel  and  fuel  additives: 
Banking  of  fuel  usage  rights,    718 
Gasoline  lead  content;  total  ban,    9400 
Air  quality  implementation  plans: 
Clean  Air  Act;  compliance  with  statutory 

provisions  of  Part  D,     1 1738 
Particulate  matter  standards;  comment 
closing  date,     13130 

Extension  of  time,    21629 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Arizona,    8346 

California,    6217,    20918,    21085.    23032 
Delaware.    1880,     18693 
Florida,    7187 
Idaho.    5265 
Illinois,    7619.    12043.     13390.    21629. 

21863.    26224 
Indiana.     123.    865.    4537.    8346.     12338. 

14396.     19038 
Louisiana.    25093 
Maryland.    862.    863.     18889 
Michigan.     10794.     15761,    23028 
Missouri.    5630.    8751 
Nebraska.    23031 
>     New  Jersey.    7614 
North  Carolina,     18274 
Ohio.    8749,    9052.     10076,     15943,     18537 
Oregon.    975.    3927 
Pennsylvania,     19548 
Rhode  Island.    26225 
Tennessee,     10796,    11183 
Texas,    493.    15190 
West  Virginia,    13250 
Wisconsin.    285.     18272 
Air  quality  implementation  plans;  delayed 
compliance  orders: 
Georgia.    21869.    21870.    21872,    21873, 

21874 
Michigan,     19550 
Ohio.     14259,     14396 
Pennsylvania.    5267.    11908 
Texas,    20453.    20455,    20458 


Air  quality  implementation  plans;  preparation, 
adoption,  and  submittal: 
Air  quality  models  guideline;  amendment; 

draft  availability,    9694 
Motor  vehicle  emission  factors;  workshop, 

11737 
Stack  height  requirements  - 
Corrections,  etc..    974 
Extension  of  time.    3365,    9456 
Air  quality  planning  purposes;  designation  of 
areas: 
California.     12574 
Hawaii.    2832 
Illinois,    5632 
Indiana,     12044.     19038 
Kansas,    3928 

Michigan,     18890  ,* 

Mississippi,     1 5762 
Missouri,    8751  j 

New  York,    7620 
Ohio,    6365,     12840 
Oregon,     15463,    24784 
Pennsylvania,    9694,    10797,    12341.     15763 
Tennessee,    11183 
Virginia,    15187 
Wisconsin,    286 
Conflict  of  interests;  employee  responsibilities 

and  conduct,    26506 
Grants,  State  and  local  assistance: 
Recipient  debts;  interest,  processing  and 
handling  collection,  and  penalty 
charges,    5544 
Hazardous  waste: 
Burning  of  waste  as  fuel,    1684 

Comment  period  reopened,     19956 
Information  availability,    26389 
Identification  and  listing  ~ 

Actinomycin  D,  etc.;  correction, 

extension  of  time,  etc.,    20238 
Exclusions,    7882.     12342,    20239. 

23721.    24658 
Exclusions;  polynuclear  aromatic 
hydrocarbons  study,  completion 
and  availability,     19550 
Linuron  and  bromacil  production 

wastes,  etc.,     18622 
Methyl  bromide,     16432 
Sludge  from  primary  wastewater 
treatment  in  petroleum  refining 
industry;  data  availability,    5637 
Solvent  mixtures,     18378 
Storage  and  treatment  tank  systems,    26444 
Treatment,  storage,  and  disposal  facilities  ~ 
Definitions,  post-closure  care,  and 
financial  responsibility,     11068 
Permit  applications  guidance  manuals; 

availability,    1238 
Permit  writers'  guidance  manual; 
availability,    5268,    11740, 
13253 
Underground  storage  tanks;  notification 
requirements  for  owners,    21772 
Hazardous  waste  program  authorizations: 

Arizona,     11186,     14945 
Hazardous  waste  program  authorizations; 
procedures  for  approving  State  program 
revisions,    24362 
Noise  abatement  programs: 
Motor  carriers  engaged  in  interstate 
commerce;  and  medium  and  heavy ' 

trucks  (transportation  equipment);  

effective  date  deferral,    25516 
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Nondiscrimination  oa  basis  of  handicap  in 
federally  conducted  programs  and 
activities,    19136 
Pesticide  chemicals  in  or  on  raw  agricultural 
commodities;  tolerances  and  exemptions, 
etc.: 
Aldrin  and  dieldria.    10080,    2SS87,    26592 
Alpha-(p-nonylphenyl)-omega- 

hydroxpoly(oxyethylene)  mixture  of 

dihydrogen  phosphate  and 

monohydrogen  phosphate  esters  and 

corresponding  salts,    2023S 
Ammonium  polyphosphate,    26388 
Benzene  hexachloride,    12S 
Chlordane,    23717 
Chlorothalonil.    26S92 
Chlorpyrifos,    21876 
Cyano(3-phenoxyphenyl)methyl-4-chloro- 

alpha-(l-methylethyl)  beiueneacetate, 

13251 
DDT  and  TDE,    10077 
l,2-Dibromo-'3-chloropropane,     10083 
Dimethylpolysiloxane,    23716 
Dodecachlorooctahydro- 1 ,3,4-metheno-2H- 

cyclobuta(cd)pentalene,    1 1 1 84 
Dried  grape  pomace,    1071 
Ethyl  *,4  -dichlorobenzilate,    23720 
2-Hydroxy-4-n-octoxybenzophenone,    2296 
Linoleic  diethanolamide,     15188 
Metolachlor,     16104 
Mono  and  dialkyl  (C8-C18)  methylated 

ammonium  chloride  compounds,    601 1 
Oxamyl,    2533 
Schradan,    10085 
Sodium  benzoate,    6012 
Sodium  metasilicate  and  sodium  propionate, 

15189  \ 

Terpene  polychlprinates,     10082 
Triethylene  glycVl  diacetate,    20237 
Pesticide  programs: 
Automatic  requirements  for  registrant 

submission  of  risk/benefit  and  exposure 

data;  notification  to  Agriculture 

Secretary,     1070 
Correction,     12045 
Child-resistant  packaging  for  pesticide 

products  and  registration  and  . 

classification  procedures;  hearing, 

15462 
Data  submission;  flagging  of  studies  for 

potential  effects;  notification  to 

Agriculture  Secretary,     14115 
Exemption  of  Federal  and  State  agencies  for 

use  of  pesticides  under  emergency 

conditions;  notification  to  Agriculture 

Secretary,     13251 
Pesticides  under  emergency  conditions; 

exemption  of  Federal  and  State 

agencies,     1 3944 
Registration  data  requirements:  notification 

to  Agriculture  Secretary,    5084 
Registration  standards;  docketing  and  public 

participation  procedures,    12208 
Special  review  procedures,    12188 
Pesticides;  tolerances  in  animal  feeds: 
DDT  and  TDE,    10070 
l,2-Dibromo-3-chloropropane,     10071 
Pesticides;  tolerances  in  foods: 
Benzene  hexachloride,     120 
DDT  and  TDE,    10070 
Regulatory  agenda,    17784 
Relocation  assistance  and  real  property 

acquisition,  uniform  cost-effective  policies 
and  procedures,    21712 
Superfund  program: 
Arbitration  of  claims  procedures,    9586 


Hazardous  substances;  reportable  quantity 

adjustments,    13514 
National  oil  and  hazardous  substances 
contingency  plan,    5862 
National  priorities  list  update,    14115 
Natural  resource  claims  procedures,    9593 
Toxic  substances: 
Chemical  manufacturers,  importers,  and 
processors;  comprehensive  assessment 
information  rule  ~ 
Meetings,    25095  I 

Reporting  requirements;  opportunity 
for  public  meetings,     13391 
Chloromethane;  testing  requirements; 

withdrawn,    19213 
Diethylenetriamine;  oncogonicity  bioassay 

test.    21413 
Inventory  data  base;  production  and  site 

reports  requirements,    9944 
Polychlorinated  biphenyls  (PCBs)  - 

Incorporation  by  reference,    13393 
Manufacturing  and  processing,  etc.; 
use  in  electrical  transformers; 
extension  of  time,    5401 
Premanufacture  notification  and  review 
procedures;  limitations  on  research  and 
development  activities,  etc.;  correction, 
5787  I 

Significant  new  uses  ~  1 

Acrylate  and  methacrylate  chemicals, 

12046 
Benzoic  acid,  3,3'-methylenebis(6- 

amino-,  di-2-propenyl)  ester,    127 
Hexachloronorbomadiene,    7351, 

15943 
4,4'  Methylenebis  (2- 

chlorobenzenamine),     16519 
Methylphenol,  bis  (substituted  alkyl), 
11391 
-  Polyamino  chemical  substances,    5787 
Substituted  tetrafluoro  alkene,  etc., 
11384,     19039 
Testing  requirements  -  j 

Bisphenol  A,    20691  \ 

2-Ethylhexanoic  acid,    20678 
Oleylamine,    3808,    5084 
Waste  management,  solid: 

Land  disposal  restrictions,  schedule,    23250 
Paper  and  paper  products  containing 
recovered  materials;  Federal 
procurement  guideline,    14676 
Water  pollution;  effluent  guidelines  for  point 
source  categories: 
Copper  fgrming,    26128 
General  pretreatment  regulations;  existing 
and  new  sources  ~ 
Dilute  wastestreams  list,    19664 
Interference  and  pass  through 
definitions,    25526. 
Metal  molding  and  casting;  data  availability, 
6572 
extension  of  time,    1 1 187 
Noferrous  metals  manufacturing;  data 

availability,     10918 
Nonferrous  metals  forming  and  metals 
powders,  and  copper  forming;  data 
availability,  etc.,    4872 
Pesticide  chemicals;  availability  of  technical 
and  economic  data  and  comment  period 
reopened,    3366 
Water  pollution  control: 
Drinking  water;  maximum  contaminant 

levels  for  fluoride,    20164 
National  pollutant  discharge  elimination 
system;  State  programs  - 
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Kansas,    24784 
West  Virginia,    2996 
National  pollutant  discharge  elimination 
system  ~ 
Noncompliance  and  program 

reporting,    3494 
Storm  water  runoff;  application 

deadline  and  testing  requirements, 
9362 
Ocean  dumping;  incineration  activities,    8222 
Extension  of  time,    18275 
Hearings,    10252,    13986 
Ocean  dumping  ~ 

New  York  Bight  Apex  sites;  petitions 
denied,  etc.,    14336 
Oil  discharge  (sheen  regulation),    9776 

Extension  of  time,    21876 
Pollutants  analysis  test  procedures; 

guidelines;  correction,    697 
State  underground  injection  control 
programs- 
Alaska,    25892 

Northern  Mariana  Islands,    2696        x 
South  Dakota,    7621 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,    343,    1934,    3835,    5671, 
6991,    9708,    11560,    14755.    15782, 
19086.    20005,    23359 
Air  pollution  control: 
Acrylonitrile;  analysis  as  toxic  pollutant, 

24319 
Toxic  pollutant  assessment  - 

Chlorofluorocarbon- 113,    243 1 3 
Chromium  or  hexavalent  chromium, 

24317 
Epichlorohydrin,    24575 
Methyl  chloroform,    24314 
Air  pollution  control;  new  motor  vehicles  and 
engines: 
California  pollution  control  standards  -- 

Assembly-line  test  procedures,    3971, 

26408 
Hearing,    20126 
Air  programs;  fuel  and  fuel  additive  waivers: 

E.I.  DuPont  de  Nemours  &  Co.,  Inc.,    2615 
Air  quality;  prevention  of  significant 
deterioration  (PSD): 
Authority  delegations  ~ 
Oklahoma,     19579 
Tennessee,    7645 
Permit  determinations,  etc.  ~ 
Region  I,    4591,    21119 
Region  II.     13874 
Region  III,    7981 
Region  IV,    8781 
Region  VL    7121,    7216,    8389, 

13283,    24836 
Region  IX,    7381,    7640,    11245, 
11418,    20006,    24942 
Air  quality  criteria: 
Ammonia,  etc.;  health  assessment  documents; 

call  for  information  and  data,    5419 
1,3-Butadiene;  external  review  draft  of 
mutagenicity  and  carcinogenicity 
assessment;  availability,    8672 
Lead;  second  external  review;  draft 
availability;  corrigenda,    14289 
Lead  emissions  control  technology  at  Bunker 
Limited  Partnership;  report  draft 
availability  and  inquiry,    24316 
Biotechnology  regulation,  coordinated 
framework;  inquiry: 
Correction.    4(X)3 
Extension  of  time.    1 3301 
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Committees;  establishment,  renewals, 

terminations,  etc.:  ^ 

Management  Advisory  Group.  Construction 

Grants  Program,    SI 32 
National  Air  Pollution  Control  Techniques 

Advisory  Committee,    SI 32 
Science  Advisory  Panel;  request  for 
nominations,     14286 
Environmental  statements;  availability,  etc.: 
Agency  statements  - 

Coounent  availability.    546,    1634, 
2721,    3590,    4789,    5422,    6382. 
7382,    8387,    9509,     10541. 
11560,     12628,     13655.     14448. 
15635.     16544.     18928,     19803, 
20599,    21504,    23188,    24042. 
24943.    25782,    26837 
Weekly  receipts,    546.     1633,    2721, 
3591,    4789,    5423,    6382,    7381, 
8388,    9510,     10540,    12629, 
13655,     14448,     15635,     16545, 
18927,     19802,    20600,    21505, 
23188,    24042,    24943,    25781, 
26836 
Central  Florida  phosphate  industry,    6383 
Gulf  Shores,  AL;  wastewater  management, 

13655 
Jacksonville  Harbor.  FL.    8388 
Saltwater  wetlands  for  wastewater 

management.    341 
West  Rehoboth  Sanitary  Sewer  District, 
Sussex  County.  DE,     16546 
Grants;  debarments,  suspensions,  and  voluntary 
exclusions  under  EPA  assistance 
programs,    341,     12627.    26622 
Grants;  State  and  local  assistance: 
Regional  Administrator  protest  appeal 

determinations;  subject  index  list.    4148, 
23061  * 

Wastewater  treatment  works  construction; 
allotments,     1 1939 
Hazardous  waste:  * 

Confidential  information  and  data  transfer  to 

contractors,    2 1 663 
Resource  Conservation  and  Recovery  Act 
amendments;  video  teleconference  tapes; 
availability,    2857 
Intergovernmental  review  of  agency  programs 
and  activities,    3025,    8394.     13873. 
19580 
Meetings: 
Administrator's  Pesticide  Advisory 

Committee.     159.    5121.    5124.     11244. 
12076.     19453.    21116,    23764 
Air  Pollution  Control  Techniques  National 

Advisory  Committee.     12869 
Construction  Grants  Program  Management 

Advisory  Group,    8190 
Dibromochloropropane;  use  of  existing 

stocks,    8782 
FIFRA  Scientific  Advisory  Pm&.     1272, 

2341,    3834,    7644,     12630,    25783 
Interagency  Toxic  Substances  Data 

Committee,    18737 
Pesticide  Emergency  Exemption  Negotiated 
Rulemaking  Advisory  Coftimittee,     1633 
Resource  Conservation  and  Recovery  Act 

amendments;  conference,     10540 
Science  Advisory  Board,     1130,    1273, 

2077.    2340.    5314,    5672,    5811,    6049, 
10854,     12081.     13420,     13421.     16544, 
19466,    20290.    21662.    21936,    24835, 
25782 
SFIREG  Applicator  Certification  and 
Training  Task  Force.    23762,    25457 


SUte-FIFRA  Issues  Research  and 

Evaluation  Group,    6049,    25457 
Sute-FIFRA  Issues  Research  and 

Evaluation  Group  Working  Committees, 

20283 
Toxic  Substances  Control  Act;  test  rule 

development  process,     14293,     19466 
Memorandum  of  understanding: 
Drug,  pesticide,  and  environmental 

contaminent  residues  in  foods,    2304 
Safety  Equipment  Institute;  hearing 

protector  devices  labeling.     19578 
Pesticide,  food,  and  feed  additive  petitions: 
BASF  Wyandotte  Corp.  et  al..    21935 
Dow  Chemical  Co.  et  al .    3023,    5132 
Janssen  Pharmaceutical  et  al.,    21502 
Mobay  Chemical  Corp.  et  al.,    2339,    3834, 

5123,     14156.     19444,    23185,    24041 
Monsanto  Co.  et  al..     15219 
Rhone-Poulenc  Inc.  et  al..    9122 
Roussel  Uclaf  et  alxv  12868.    23068 
SDS  Biotech  CorJ  df  al.,    10106 
Shell  Oil  Co.  et  al>  4265 
Union  Carbide  Agricultural  Products  Co., 

Inc.,  et  al.,    16543 
Zoecon  Corp.,    6044 
Pesticide  applicator  ceriification;  Federal  and 
State  plans: 
American  Samoa,    9125 
Interior  [>epariment,    7217 
Norihem  Mariana  Islands,    9125 
Pacific  Islands  Trust  Territory,    9125 
Pesticide  programs: 
Alabama  Department  of  Agriculture  and 

Industries  et  al.;  specific  exemptions  for 

unregistered  use;  inquiry,    8190 
Confidential  information  and  data  transfer  to 

Contractors,     167,     14154,    23763, 

24693 
Occupational  Safety  and  Health 
Administration,    24694 
Dibromochloropropane  ~ 

Intent  to  cancel.     1122,    6049 

Use  of  existing  stocks,    8782 

Ethylene  dibromide;  use  on  exported  citrus, 

1271,     12072 
Imazaquin;  specific  exemption  application 
receipt  to  control  sicklepod  on 
'    soybeans,    16345 
Labeling  project;  inquiry,    4266 
Lindane;  intent  to  cancel;  amendment,    5424 
Microbial  pesticides;  small  scale  field  testing; 

notification  procedures,    23762 
Montana  Department  of  Livestock  et  al.; 
specific  exemption  applications  to  use 
strychnine;  inquiry.    20600 
Nevada  Department  of  Agriculture; 

emergency  exemption  application  to  use 
fluvalinate;  inquiry.    26407 
Nonregulatory  pesticide  registration 
guideline  on  reentry  protection; 
availability,    1 59 
Registration  standards  and  special  reviews, 
and  data  call-in;  schedule  for  review, 
etc.,    2341,    6050,    7960 
Sodium  monofluoroacetate  (Compound 
1080);  registration  application  data; 
availability  and  inquiry.    7219.    9898 
Special  local  need  registrations;  voluntary 

cancellations,    19445,    24042 
Special  review  -- 


Alachlor.     1115.     10103 
Capufol,    1103 
Captan,    25884 
Cyanazine.     1415 1.    23068 
Dinocap.     1 1 19 
Triphenyltin  hydroxide,     1 107 
Texas  Depariment  of  Agriculture;  specific 
exemptions  for  unregistered  use;  inquiry, 
12075 
Tuberculocidal  test  methodology;  peer 

review;  inquiry.    25457 
Wood  preservative  uses  of  creosote, 
pentachlorophenol.  and  inorganic 
arsenicals;  effective  date  postponed. 
4269 
Pesticide  registration,  cancellation,  etc.: 
Anderson  Chemical  Co.  et  al..    24833, 

26265 
BASF  Wyandotte  Corp..    7120 
Bell  Laboratories.  Inc.,    166 
Burroughs  Wellcome  et  al..    7958,    9898, 

19452 
Ciba-Geigy  Corp.  et  al.,    3024 
Cypermethnn.     1112 
Cyromazine.    20373 
E.I.  du  Pont  de  Nemours  A.  Co.,    7218 
Elanco  Products  Co.,    7218,    7958 
Flora-Guard  Insecticidal  Soap  Concentrate, 

etc.,    6045 
Glyco.  Inc.,    5121,    26408 
ICI  Americas,  Inc.,    5122 
Janssen  Pharmaceutica,    15217,    21352, 

23761 
Old  South  Sales  Co.  et  al.,    8673 
West  Chemical  Products,  Inc.,  et  al.,    167, 

5811 
Zoecon  Corp.  et  al.,    7216,    12078 
Pesticides;  emergency  exemption  applications: 
B-(4-Chlorophenoxy)-a-(  1 , 1  -dimcthylethyl)- 

lH-l,2,4-triazole-l-ethanol,     12074 
Diazinon,  etc.,    12071 
I -((2-(2,4-Dichloropheny  l)-4-propyl- 1 ,3- 
dioxolan-2-yl)methyl)- 1 H- 1 ,2,4-triazole, 
14447 
1  ((2-(2,4-Dichloropheny  l)-4-propyl- 1 ,3- 
dioxolan-2-y  l)methy  1)- 1 H- 1 ,2,4-triazole, 
21936 
Methamidophos,  etc.,    6049 
2-Methoxy-n-(2-oxo- 1 .3-oxazolin-3-yl)-acet- 
2'.6'-xylidine.     14443.     14446,     16346. 
23188 
Oxyfiuorfen,  etc.,    5122 
Sethoxydim.  etc..    16136 
Sodium  monofluoroacetate,    9123 
Pesticides;  experimental  use  permit 
applications: 
American  Cyanamid  Co.  et  al..    13281, 

23068 
American  Hoechst  Corp.  et  al.,    9124, 

10311,     14155,    21118,    24313 
BASF  Wyandotte  Corp.  et  al.,     158,    3025, 

5125 
E.I.  duPont  de  Nemours  &  Co.  et  al.,    18563 
FMC  Corp.  et  al..    5120.     10105 
ICI  Americas.  Inc.,  et  al.,    16137,    23184 
Interior  Depariment.    20286.    24041 
Sodium  fluoroacetate  (compound  1080), 
15218,    23763 
Pesticides;  receipts  of  State  registration,    160, 
161,    163,    2338,    3026,    6047,    6048. 
8394,     10104,     12079,     18564,    24042. 
25454 
Pesticides;  receipts  of  State  registrations, 

20284 
Pesticides;  temporary  tolerances: 
American  Hoechst  Corp..     13282.     19452 
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Diethatyl-«thyl.    12076.     18S67 
E.I.  duPont  de  Nemours  &  Co.,    21117 
E.I.  duPont  de  Nemours  &  Co.,  Inc.,    2028S 
Fenarimol,     1 2079 
Florida,     120^7,    21119 
FMCCorp,    9121 
Imazalil.     14157 
Menuidide,     12077,    20843 
Micro  Gene  Systems,  Inc.,    9121 
Mycogen  Corp.,    24832 
Nor-Am  Chemical  Co.,     12080,    20844 
Norflurazon,     18S66 
Rohm  &  Hass  Co.,    9122 
StaufTer  Chemical  Co. ,    21117 
Privacy  Act;  systems  of  records,    4589, 

18302,    24313 
Procurement: 
Commercial  activities,  performance;  cost 

comparison  study  (OMB  A-76 

implementation),    6391 
Risk  assessment;  guidelines,  etc.: 

Chemical  mixtures;  inquiry,    1170 
Superfund  program: 

Hazardous  waste  enforcement;  interim 

settlement  pohcy;  inquiry,    5034 
Extension  of  time,     14986 
Toxic  and  hazardous  substances  control: 
Asbestos;  confidential  business  information; 

disclosure  to  Congress,     10108 
Chemical  substances  inventory:  intent  to 

remove  one  hundred  and  six  incorrectly 

reported  chemical  substances;  inquiry, 

19284 
Chemical  testing;  data  receipt,    5421,    7960, 

18927 
Confidential  information  and  data  transfer  to 

contractors,    3835,    4591,    5671,    7960, 

18914.    24831,    24944 
Dioxin  and  furan;  partial  grant  of  petition, 

4426 
Health  effects  testing  guidelines;  availability 

and  inquiry,     19087,    24041 
Interagency  Testing  Committee;  intent-to- 
designate  category  of  chemicals- 
Additions,     13419 
Establishment,     13418 
Interagency  Testing  Committee;  report; 

inquiry,    20930 
Interagency  Testiilg  Committee;  responses, 

etc.  - 

1.2-Dibr6mb-4-(l,2- 

dibronK)ethyl)cyclohexane, 
19460 
Isopropyl  biphenyl  and  diisopropyl 
biphenyl,     18920,    24694 
Methylene  chloride;  accelerated  review, 

20126 
Phenylenediaminel;  decision  not  to  test, 

4267 
Premanufacture  exemption  applications, 

545,    2720,    3594,    7383,    8393,    9509, 

11559,     12626.     13654,     r4442,     15633, 

16540,     18919,     19801,    21303,    23068, 

24935,    24941,    25780,    26840 
Premanufacture  exemption  approvals,    159, 

1632,    4264,     5124,    5415,     5418,    8393, 

10107,     11556,     11557,     14444,     16346, 

16539,     19228,    21350,    21351,    24834, 

24835,    24935,    25780 
Premanufacture  notices;  monthly  status 

reports,    4898,    5125,    6049,     10311, 

12631,     194531,    23068.    24567.    25781. 

26046 
Premanufacture  notices  receipts.    543. 

1630.    2718,    2720,    3025,    3591,    3592. 

3972,    4790,    4896,    5416,    5417,    5811. 


6383, 

9709. 

11559. 

14439. 

16543, 

19798, 

21936, 

24694, 

26265, 


7640,    7960,    8390,    9503,    9504, 
10108,     10536,    10539,    11557, 


12623, 

12626 

13651, 

15629, 

15632 

16541, 

18919, 

19580 

19797, 

21119, 

21498 

21503, 

23187, 

24041 

24313. 

24938, 

25777 

25778, 

26840 

11939, 
14446, 
18915, 
20596, 
23185, 
24936, 
26837, 
Premanufacture  notices  review  period 

extensions,     16544 
Test  rule  development  process;  meeting, 

19466 
Toxic  Substances  Control  Act;  test  rule 
development  process;  meeting.    14293 
Water  pollution;  discharge  of  pollutants 
(NPDES): 
Alaska  OCS  operations,    6385,    23578 
Arkansas,    7216 
La  Parguera  Bay,  PR,    13871 
Louisiana,    7216 
Michigan,     16546 
Oklahoma,    7216 
Texas,    7216 
Water  pollution;  effluent  guidelines  for  point 
source  categories: 
Confidential  information  and  data  transfer  to 

contractors,    20290 
Simpson  Paper  Co.  et  al.;  denial  of  variance, 
9708,    23185  1 

Water  pollution  control:  | 

Disposal  site  determinations  ~ 

Bayou  aux  Carpus  swamp,  LA, 

20602 
Maybank,  Jack,    4791,    20291 
Reeves,  Graham,     12403 
Drinking  water  primary  enforcement 
responsibility  determination; 
Pennsylvania,     342 
Virgin  Islands  Housing  Authority; 

bacteriological  standards  violation, 
21936 
Wastewater  management  alternatives  report; 
availability,    20497 
Water  pollution  control;  sole  source  aquifer 
designations: 
California,    2023 
Massachusetts,    5419 
New  York,    2022,    2025 
North  Dakota.    4791,     18302 
Pennsylvania,    9126 
Tennessee,    343 
Water  quality  criteria: 

Oxygen,  dissolved;  inquiry,     15634 

ENVIRONMENTAL  QUALITY 
COUNCIL 

PROPOSED  RULES  | 

National  Environmental  Policy  Act: 

Incomplete  or  unavailable  information,    4236 
Regulatory  agenda,    17782  I 

NOTICES  ' 

Environmental  statements;  availability,  etc.: 
Tennessee-Tombigbee  Waterway  Wildlife 
Mitigation  Plan,  AL  and  MS,     12850 
Meetings;  Sunshine  Act,    5467.    953S 

EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION 

RULES 

Age  discrimination  in  employment: 
Bona  fide  executive  or  high  policy-making 
employees;  exemption,    2543 


Employment  discrimination: 
Charges;  designation  of  State  and  local  fair 
employment  practice  agencies  (706 
agencies)  -- 
Florida,    3510 
Kentucky,    4648 
Complaints  filed  against  recipients  of  Federal 
financial  assistance;  Education 
Department  participation  limitation, 
8608 
Records  and  reports: 
Higher  education  staff  information  report 

(EEO-6),    24622 
State  and  local  government  information 
report  (EEO-4),    24622 

PROPOSED  RULES 

Regulatory  agenda,     17854 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,    4270 
Meetings;  Sunshine  Act,     1295.    3075.    3451. 
3866.    4611,    4830,    5349,    7028,    7443, 
9756,     lt)343,    10577,    11475, 
12684,    13304,    13692,     14486, 
16579, 
20340, 
24871, 
26876 


8434, 

11612, 

15669, 

19262, 

23237, 

26071, 


18345, 
20870, 
25152, 


18764, 
21011, 

25377, 


16384, 
19842, 
24083, 
26435, 

Privacy  Act;  systems  of  records,    5672 
Procurement: 
Commercial  or  industrial  activities, 

performance;  productivity  review  list 
and  schedule  (OMB  A-76 
implementation),    13656 
Commercial  or  industrial  activities; 

productivity  review  list  and  schedule 
(OMB  A-76  implemenution),    23069 
Senior  Executive  Service: 
Performance  Review  Beard;  membership, 
4792 

EXECUTIVE,  LEGISLATIVE,  AND 
JUDiaAL  SALARIES 
COMMISSION 

NOTICES 

Meetings,     1263,    5113,     10541 

EXECUTIVE  OFFICE  OF  THE 
PRESIDENT 

See  Central  Intelligence  Agency. 
Environmental  Quality  Council. 
Management  and  Budget  Office. 
Presidential  Documents. 
President's  Economic  Policy  Advisory  Board.   . 
Science  and  Technology  Policy  Office. 
Trade  Representative,  Office  of  United  States. 

EXPLOSIVES 

See  Alcohol,  Tobacco  and  Firearms  Bureau. 

EXPORT-IMPORT  BANK 

RULES 

Sunshine  Act;  implementation,    8606 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,    5008 
Meetings: . 

Advisory  Committee,     11245,    24945 
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FARM  CREDIT 
ADMINISTRATION 

RULES 

Conflict  of  interests;  personnel  administration, 

11655- 
Correction,    1 5865 
Effective  date,    20744 
Farm  credit  system;  examinations,  audits,  and 

investigations,    2009 1 
Federal  land  bank  and  production  credit 

association  charters;  mergers  and 

consolidations,    20396 
Information  and  records;  testimony  and 

production  of  documents  in  legal 

proceedings  not  involving  FCA,    7330 

PROPOSED  RULES 

Farm  L'redit  system  banks  and  associations, 
organization:  liquidation,    6000 
Extension  of  time,     141 10 
Funding  and  fiscal  affairs: 
Cooperative  bank  earnings;  distribution 
method,     19379 
Regulatory  agenlU,     1&038 

NOTICES 

Authonty  delegations: 

Deputy  Governor  et  al..    20844 
Senior  Deputy  Governor  et  al.,    8783 

Meetings;  Sunshine  Act,    2121.    3866,    7869, 
11988,     18345,    20646,    25152 

FARMERS  HOME 
ADMINISTRATION 

RULES 

Emergency  Agricultural  Credit  Act; 

implementation,     1 1498 
Freedom  of  Information  Act;  implementation, 

11839 
Loan  and  grant  programs: 

Account  servicing  action  notification,    7033 
Applications,  taxpayer's  identification 

number,    16055 
Business  and  industrial  loans,     16455 
Citrus  grove  rehabilitation  and/or 
reestablishment;  emergency  loan; 
interim.    7566 
Community  domestic  water  and  waste 
disposal  systems  development  grants, 
12767 
Community  facility  loans,    7291 
Community  facility  projects,     13004 
Construction  and  repair:  planning  and 
performing  construction  and  other 
development;  inspections,    21035 
Guaranteed  loan  programs  ~ 

Approved  lender  program,     11648 
Debt  adjustment  program;  interim, 

9987 
Debt  adjustment  program  for 

operating  and  farm  ownership 
loans,    6880 
Methodology  and  formulas  for  allocation  of 

funds,    24178 
Multiple  family  housing  loans;  security 

servicing;  correction,     1206.    21583 
Process  change  in  account  terms;  jj^ew  forms, 

16225 
Rural  housing  -- 


Multiple  family  housing; 

predetermined  amortization 
schedule  system  account 
servicing,    8581 
Servicing  cases  involving 

unauthorized  loans,  etc.,    12989, 
15098 
Single  family  residential  property;  use  of  fee 
appraisers;  pilot  project.     11839 
Property  management;  loan  programs,    23897 

PROPOSED  RULES 

Loan  and  grant  programs: 

Community  facility  projects;  use  of  funds, 
21069 

Construction  and  repair:  planning  and 

performing  site  development  work,    815 

Methodology  and  formulas  for  allocation  of 
funds,    6351 
NOTICES 
Natural  resource  management  guide  meetings: 

Anzona,    4878 

California,    4878 

Delaware,    4878 

Georgia,     1252 

Idaho,    2702 

Indiana.    7938 

Maine,  .4879 

Michigan,     137 

New  Jersey,     1252 

Puerto  Rico,    20249 

South  Carolina,    8754 

Texas,     5284,    9468 

Utah.    7623 

Virgin  Islands,    6978 

FEDERAL  AVIATION 
ADMINISTRATION 

RULES 

Air  earners  certification  and  operations:    o* 
Airplane  cabin  fire  protection,     12726 

Correction,     .4373 
Special  Federal  Aviation  Regulation  (SFAR) 

38,    23941 
Correction,    26694 
Special  Federal  Aviation  Regulation  (SFAR) 

38;  extension:  final  rule  and  request  for 

comments,    450 
X  ray  systems  use,    25654 
Air  traffic  operating  and  flight  rules: 
Airport  radar  service  areas,    9252 
Alcohol  or  drug  use  by  crewmembers.  , 

i5376  " 

Noise  restricted  aircraft;  special  flight 

authorization.    7751 
Special  Federal  Aviation  Regulation  No.  42; 

removal  of  obsolete  regulation  from 

CFR,    9795 
Ultralight  vehicles,  restrictions  near  space 

flight  operations  or  proximity  of 

President  and  others,    4968 
Air  traffic  rules,  special: 

Airpark-Dallas  Airpori,  TX;  temporary 

suspension  of  requirements  and  request 

for  comments,     16698 
Aircraft  products  and  parts,  ceriification: 
British  Aerospace,    7 
Fairchild,    5369 
Airmen  certification: 

Alcohol  or  drug  use  by  crewmembers, 

15376 
Inspection  authorization;  issuance  and 

renewal.     15698 
Instrument  rating:  minimum  aeronautical 

experience  requirements.     19290 


5570.    8319, 
18857,     19332. 
23396.    23939, 


5375,     13766.    20403. 


Airport  noise  compatibility  planning  programs; 
development  and  submission  of  airpori 
operator's  noise  exposure  maps;  correction, 
5063 
Airport  radar  service  areas,    9250 
Airworthiness  directives: 
Aerospatiale,    20199,    21583 
Airbus  Industrie,    4197.    5568,     13013, 

13548.     18238.     18856 
Airotech.  Inc..     18239 
Allison.     19667 
Beech,    445,    11363.    21584 
Bell,    4857,     12775,    15865,    21037 
BPEfOodrich,     10934 
Boeing,    2771,    2773,    3884,    4199,    5569, 

6339,    7745.     13552.     15539,     16465, 

18854,     18855,    20895.    24187.    25545, 

25546,    26690 
.    British  Aerospace,    4498, 

12774.     13550,     18239, 

19333,     19908,    21585, 

24613 
Canadair.    26692 
Cessna,    2274,    3882, 

26693 
CFM  International,    3316 
Costruzioni  Aeronautiche  Giovanni  Agusta 

S.p.A.,     18240 
DeHaviland,     13553 
DeHavilland.    21586 
Dornier,    6154 
Douglas  Aircraft  Co.,     13549 
EMBRAER,    446,    7747 
•    Fairchild,    7748 
Fokker,    24188 
Garlick  Helicopters  et  al., 
Garrett,    23108 
Garrett  Turbine  Engine  Co., 
Gates  Learjel,    14088 
Gulfstream  Aerospace,    2774. 
Hamilton  Standard.    447 
Hartzell.     19668 
Lockheed-California.    8320. 

18853 
McCauley.     19669 
McDonnell  Douglas.    448.    2040. 

4637.     10936,     11843,     13015, 

20198,    20896 
Messerschmitt-Bolkow-Blohm,  GmbH, 

4198,     18237 
Mitsubishi  Heavy  Industries,  Ltd.,  et  al.,  | 

8321  ' 

Partenavia  Costruzioni  Aeronautiche, 

14370,     15866 
Piper,    3883.    9794.     12516,     14919,    22985, 

22986 
Pitts,    2045 

Pratt  &  Whitney.    25907 
Rolladen-Schneider  Flugzeugbau  GmbH, 

5376 
Rolls-Royce  Ltd.,    5374,^    13310,    23109 
Short  Brothers  et  al.,    3885,     18241 
Sikorsky,     10.     10219.     15099 
Societe  Nationale  Industrielle  Aerospatiale, 

15538 
Sperry.    13015 
Teledyne  Continental.    6155.     15098, 

16465.     16466 
Westland  Helicopters  Ltd.,     13554 


6930 


20200 


7165.     10935 


13014,    13533, 


2043, 
13551. 
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Colored  Federal  airways,    6156,    23397 
Control  areas,     11843,     16075,    21038 
Control  zones,    728,    3886,    4199,    5378, 
5379,     10937,     11844,     12776,    13186, 
14695,    18989,     19909,    20093,    20200, 
25547 
IFR  altitudes,    4499,    12777,    23272 
Jet  routes,     14092,     16075,     16466,    25211 
Prohibited  areas,    6157 
Reporting  points,    20092 
Restricted  areas,    4201,    4202,    4966,    6156, 
>       6932.    11364.    15541,    15542,    23665, 

24505 
Standard  instrument  approach  procedures, 
449,    2776,    4639.    7167,    8098,     10939, 
12237,     14371.     16467,     19520,    21039, 
25212,    25548 
Transition  areas,    726,    727,    728,    2275, 
2542,    2775,    3886,    3887.    4200,    4857. 
5377,    5378,    5379,    6931,    7750,    10937. 
10938,     10939,     12519,     12776,    13186. 
13767,     13768,    13769.    18857,     18858, 
^  18989,    19670,    19671,    19909,    20091, 

20092,  20093,  20558,  20559,  20897, 
20898,  21038,  21235,  23270,  23271, 
23272.  23399,  23940,  23941,  25210 
VOR  Federal  airways.  4966,  7166,  7751, 
11843,  11845,  11846.  13769,  14089, 
14090,  14091,  14092,  14694,  15540, 
16466,  19334,  20404,  20898.  23397. 
23398,    24189,    24505 

PROPOSED  RULES 

Air  carriers  certincation  and  operations: 
Cabin  interior  materials  in  transport  category 

airplanes;  flammability  standards,    15038 
Emergency  medical  equipment  for  use 

during  flight  time,     10444 
Flight  recorders  and  cockpit  voice 

recorders,    949 

Comment  period  reopened.     15528 
Special  Federal  Aviation  Regulation  (SFAR) 

38,    4472 
Air  trafTic  operating  and  flight  rules: 
Alcohol  tests,  submission  by  crewmembers, 

15381 
General  operating  and  flight  rules,     1 1292 
National  Airspace  Review;  airspace 

reclassification  and  air  traffic  services 

requirements;  advance  notice,    5046 
Shoulder  harnesses  in  normal,  utility,  and 

acrobatic  category  airplanes,    19108 
Terminal  airspace  reclassification;  advance 

notice,    5055 
Transponder-on  operation,     19381 
Ultralight  vehicles,  enforceable  requirements 

for  operation;  rulemaking  petition,    6312 
Ultralight  vehicles,  enforceable  requirements 

for  operation;  rulemaking  petition  - 
Comment  period  reopened,    20432 
Air  traffic  rules,  special: 

Pilgrim  Airlines  petition  for  rulemaking; 

restriction  of  commuter  slots,    15577 
Aircraft  products  and  parts,  certification: 
Aerospatiale,    7791 

Soloy  Conversions,  Ltd.;  withdrawn,    13810 
Airmen  certification: 
Alcohol  tests,  submission  by  crewmembers, 

15381 
Student  recreational,  recreational,  student 

private  and  private  pilots,    26286 
Airworthiness  directives: 
Aerospatiale,    3919.    4227,    8337,    10937. 

14390 
Airbus  Industrie,    2059,    11894.     12036, 

21620 
Beech,    11377,    25579 


Boeing,    280,    2063,    2293,    5625,    6188, 
6189,    8338,    10976,    11705,     18269, 
18874,    18875,    23434,    23435,    25582 
British  Aerospace,    2824,    3918,    4228, 
4867,    5626,    6190,    8339,    9806, 
10974,    12035,    13810,    25584,    26785, 
26790 
Canadair,    9808,    10977 
Cessna,    8137,    25253  | 

Dassault-Breguet,    13611 
DeHaviland,    3915 

Domier,    23026  ' 

Facet  (Marvel-Schebler),    14716 
Fairchild,    2062,    14391,    16511 
Fokker,     18873 
Garrett,    3916,    7793,    19033 
Gates  Learjet,    478,    13812 
Government  Aircraft  Factories,    26786, 

26787 
Gulfstream  Aerospace  Corp.,    23993 
Hartzell,    3915,    11512 
HTL  Advanced  Technology,     11892 
Hughes  Helicopters,  inc., .  2059,    3917, 

23994 
Lockheed,    11891 

Lockheed-California,     10975,    13813 
Marvel-Schebler,     14717 
McDonnell  Douglas,    5627,    6191,    7794, 
11894,     18270,    18871,    20225,    21622 
Partenavia  Construzioni  Aeronautiche 

S.p.A.,    4869,    4870 
Pilatus  Aircraft,  Ltd..  et  al.,    20430 
Piper,    479 

Pratt  &  Whitney,    5396,    20915,    26788 
Rolls-Royce  Ltd.,    2060,    2061,    16515 
Short  Brothers,    18870 
Short  Brothers  Ltd.,    5397,     10976,     13814 
SIAI-Marchetti,     13815,    26218 
Wytwomia  Sprzetu  Komunikacjnego, 
11706  I 

Airworthiness  standards:  | 

Cabin  interior  materials  in  transpwri  category 
airplanes;  flammability  standards,    15038 
Cargo  or  baggage  compartments;  fire 
protection  requirements;  comment 
period  reopened,    13226 
Crash-resistant  fuel  systems;  advance  notice, 

8948  ^ 

Electronic  aircraft  engine  control  systems, 
6186 
Comment  period  reopened,    25579 
Rotorcraft  regulatory  review  program; 

operations,  maintenance,  and  rotorcraft- 
load  combination,     10144 
Shoulder  harnesses  in  normal,  utility,  and 
acrobatic  category  airplanes,    19108 
Turboprop  engine  propeller  brakes; 
extension  of  time,     1 542 
Colored  Federal  airways,     15581 
Control  areas,    1232,     1867,    2987,    7185,    • 
9453,    15903 

2825,    5398,    5399, 
13819,     15577,     15578, 
15583,    18877,    20916,    21623, 
26371,    26372 
4230,    6198.    9453,     11896, 
20106,    23714 
National  Airspace  Review: 
Airspace  reclassification  and  air  traffic 

services  requirements;  advance  notice, 
5046 
Terminal  airspace  reclassification;  advance 
notice,    5055 


Control  zones,    90, 

6197,     12818, 

15581, 

25254, 
Jet  routes, 

19380, 
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FAA 

Noise  standards;  aircraft  certification; 

simplification  of  test  requirements,  etc., 

4172 
Reporting  points,    16097 
Restricted  areas,    2827,    9809,    11895,    14717, 

15903,    24199,    26583 
Rulemaking  petitions;  summary  and  disposition, 

6185.    6312.    15577.    18869,    23433, 

25252 
Terminal  control  areas,    16707,    26218 
Transition  aieas,    91,    93,    1866,    2825,    2826. 

3920,    3921,    4229,    4523,    5398,    5399, 

7795,    7796,    8340,    8739,    9452,     10978. 

11707,    12313,    12314,    13817,    13818, 

15577,    15578,    15583,    15902,    18271. 

18877,     19949,     19950,    20916,    20917. 

23312,    25254,    25426 
VOR  Federal  airways,    1232,    2294,    6192, 

6193,    6195,    7184,    7185,    8738,    9039. 

9040,    10979,    13227,    14939,    16095, 

19380,    20105,    23714,    25427 

NOTICES 

Advisory  circulars;  availability,  etc.: 
Aircraft  structure,  damage  tolerance  and 

fatigue  eval  uation,    1 3  30 1 
Airplanes,  small;  listing  of  applicable 

circulars,    3073 
Airplanes,  two-engine;  extended  range 

operations,    5 1 50 
Auxiliary  fuel  system  installations,     12886 
Flammable  fluid  components  affected  by 

whJfels-up  landing,     1293 
Floor  proximity  emergency  escape  path 

marking,    26874 
Fuselage  doors;  structural  and  functional 

safety  standards,    13302 
Preflight  preparation  role,    21686 
Transport  categoo'  airplanes;  flutter 

substantiation,     12682 
Turbine  engine  operating  characteristics; 

evaluation,    913  * 

Turbine  engines;  initial  maintenance 

inspection  test  run,    25645 
Waste  water/potable  water  drain  system 
certification  testing,    23373 
Aircraft: 
Parts  manufacturer  approval  program 
evaluation;  report  availability,    6303 
Airport  noise  compatibility  program:  • 

Hartsfield  Atlanta  International  Airport,  GA. 

25646 
Jackson  Hole  Airport,  WY,    21686 
Portland  International  Airport,  OR,    5464 
Seattle-Tacoma  International  Airport.  WA, 
16187 
Committees;  esublishment,  renewals, 
terminations,  etc.: 
Aeronautics  Radio  Technical  Commission, 
8808 
Exemption  petitions: 

Lineas  Aereas  del  Caribe,  S.A.,    19102 
Exemption  petitions;  summary  and  disposition. 
2366,    4825,    6301,    10337,    11979, 
15266,    18341,    19104,    19836,    20158, 
21387,    21539,    23864,    24857 
Flight  service  stations;  private  industry 

operation;  study,    20516 
Grants;  availability,  etc.: 

Airport  improvement  program,    26873 
Airport  improvement  program;  noise 
compatibility  programs;  extension  of 
time,    7024 
Airway  science  demonstration  program. 
24340,    26652 


FAA 


Meetings: 
Aeronautics  Radio  Technical  Commission, " 

4008,    4009,    4«28.    6304,    7868,    8808, 

13302,    13689,    18341,    20159,    21387. 

23099,    25374,    26874 
Air  Traffic  Procedures  Advisory  Committee, 

11042 
Airline  cabin  air  quality,    18957 
National  Airspace  Review  Advisory 

Committee,    7683,    12886 
National  airspace  review  enhancement  plan. 
1667,    2879 
Suspended,     16036 
Organization  and  functions: 
Houston.  TX.    25374 
Las  Vegas,  NV,    7024 
Martha's  Vineyard,  MA.    5463 
McAlestcr,  OK,    25374 
New  Orleans,  LA.    25373 
Oklahoma  City,  OK,    25150 
Technical  standard  orders; 
Aibome  multipurpose  electronic  displays, 

11474 
Air  traffic  control  radar  beacon  system/ 

mode  select  airborne  equipment,    4008 
Child  restraint  systems;  inquiry,    8429 
General  aviation  flight  data  recorder; 

availability  and  inquiry,     14485 

FEDERAL  BUREAU  OF 
INVESTIGATION 

NOTICES 

Meetings: 
National  Crime  Information  Center 
Advisory  Policy  Board.    20303 

FEDERAL  COMMUNICATIONS 
COMMISSION 

RULES 

Commercial  radio  operators: 

Verification  cards;  elimination,     1215 
Common  carrier  services: 
Access  and  divestiture  related  tariffs 

investigation;  policy  sutement,    25982 
Access  charges;  private  branch  exchange 

(PBX)  connections;  clarification  - 
Reconsideration  petitions,     19025 
Access  charges;  private  branch  (PBX) 

connections;  clarification,     12254 
Cellular  applications;  use  of  random  selection 

or  lotteries;  correction,     1 1 506 
Cellular  applications;  use  of  random  selection 

or  lotteries  instead  of  comparative 

hearings,    20760 
Competitive  services  rates  and  facilities 

authorizations;  policy  sutement,     1215 
Customer  premises  equipment,  and  enhanced 

services  by  AT&T;  waivers  granted, 

etc..    9033 
Customer  premises  equipment,  enhanced 

services  and  cellular  communications 

services  by  Bell  Operating  Companies, 

10029 
Customer  premises  telephone  equipment, 

detariffing  procedures,  etc.  (second 

computer  inquiry)  — 

National  security  and  emergency 
preparedness  communications; 


Federal  agency  use,    1S2S 
Reconsideration  order,    9016 
State  certification  of  plans;  authority 

delegation,    8627 
Telephone  company  uniform  system 
of  accounts,  etc;  correction,    782 
Domestic  fixed-satellite  service;  space  station 
licensing  (reduced  orbital  spacing)  and 
antenna  performance  standards,    2671 
Global  communications  satellite  system  and 
satellite  terminal  stations,  establishment 
and  operation;  procurement  of 
apparatus,  equipment,  and  services, 
3793 
INTELSAT  global  communications  satellite 
system;  authorized  user  policy  for 
access,    2552 
MTS  and  WATS  market  structure,  etc., 
939,    13023,     18249,    26204 
Correction,     13023 
Policies  and  requirements,     15547 
Waiver  extension,    %33 
Multichannel  multipoint  distribution  service; 
licensees  selection;  lottery  procedures, 
5983 
Overseas  telecommunications  traffic  data; 

annual  reports,    21607 
Public  land  mob^e  services  - 

Air-ground  stations;  Austin,  TX, 

13332 
Air-ground  stations;  second  signaling 

channel,  etc.,    7179 
License  applications;  use  of  random 
selection  or  lotteries; 
reconsideration;  correction,    5583 
Mobile,  AL  air-ground  stations, 

23125 
One-way  paging  stations  procedures, 
etc.;  reconsideration  petition 
denied,     14386 
State  income  taxes,  jurisdictional  separation; 

interpreution' letter,     15558 
Telephone  deregulation  (second  computer 
inquiry);  structural  separation 
requirement  waivers,     13573 
Correction.     16704 
Communications  equipment: 
Radio  frequency  devices  ~ 

Cordless  telephones;  labeling 

requirements,    24512 
Low-power  devices,  ceriification  and 

labeling;  correction,    5755 
Self-contained  low  power 

communicaton  requirement, 
4664 
Spread  spectrum  and  wideband 
emissions  usage,    25234 
Technical  regulations;  re-examination; 
correction,    2564 
Frequency  allocations  and  radio  treaty  matters: 
Aural  broadcast  studio  transmitter  links  and 

intercity  relay  sutions,    4655 
Collision-avoidance  systems;  footnote 

removed,    20911 
Fixed  services;  Government  and  non- 
government usage,    4650 
Offshore  radio  telecommunications  service, 

12021 
Spread  spectrum  and  wideband  emissions 
usage,    25234 


National  Environmental  Policy  Act; 

radiofrcquency  radiation,  consideration  of 
biological  effects,  etc.,     11151 
Organization,  functions,  and  authority 
delegations: 
Commissioners;  reduction  in  number,  etc., 

26566 
Common  Carrier  Bureau,  Chief;  disclosure 

of  commercial  information,     18487 
Congressional  and  Public  Affairs  Office; 

establishment,    2984 
General  Counsel  Office- 
Interception  of  phone  conversations; 

correction,    85 
Reorganization,     14386 
Reporiing  and  recordkeeping  requirements, 
9632 
Organization,  functions,  and  authority 
delegations,  etc.: 
Editorial  amendments,    21264 
Practice  and  procedure:  • 

Commissioners;  reduction  in  number,  etc., 

26566 
Editorial  amendments,    21264 
Facsimile  copy  documents;  submission, 

19359 
Multichannel  multipoint  distribution  service; 
licensees  selection;  lottery  procedures, 
5983 
Correction.     11161 
Private  land  mobile  application  procedures; 
random  selection  or  lotteries  use,    4649 
Radio  broadcasting: 
AM  technical  rules;  conformance  with 
international  agreements,     18818 
Partial  suy.    25992 
Applications  for  voluntary  assignments  or 
transfers  of  control;  one  year  holding 
period;  reconsideration,    6944 
Aural  broadcast  studio  transmitter  links  and 
intercity  relay  stations,    4655 
Correction,    7915 
Automatic  transmission  systems' at  AM.  FM, 
and  TV  broadcast  stations;  proceedings 
terminated,     13791 
Broadcast  remote  pickup  service;  frequency 
assignment  procedures;  effective  dates, 
9035 
Educational  FM  broadcast  stations. 

noncommercial;  agreement  with  Mexico 
on  movement  of  commercial  band, 
8325 
Elimination  of  unnecessary  broadcast 

regulation.    5583 
FM  broadcast  assignments;  increased 

availability,    3514.     1 5558 
FM  broadcast  subcarrier  transmissions. 

1534 
FM  license  application  procedures.     19936 
FM  translator  primary  station  changes; 
formal  application  requirement 
eliminated.    3524 
International  broadcast  service;  frequency 

assignmemts,     14146 
Metrication  of  FCC  rules.    23697 
Multiple  ownership  of  AM.  FM,  and  TV 

stations  (twelve  station  rule),    4666 
Nighttime  operations  on  Canadian,  Mexican, 
and  Bahamian  AM  clear  channels, 
24515 
Noncommercial,  educational  FM  broadcast 
stations;  reception  protection  for  TV 
Channel  6  broadcast  -- 
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Correction,    273 
Effective  date  stayed,    5073 
Oversight;  clarifications  and  editorial 
corrections,  etc.,    8628,     13972 
Rebroadcasts  of  transmissions  of  non- 
broadcast  radio  stations,    2S24I 
Subsidiary  communications  authorizations; 

Commissioner's  statement,    6177 
Technical  regulations;  re-examination; 
correction,    2564  j 
Radio  services,  special:   ! 
Amateur  radio  ~ 

Rebroadcasts  of  transmissions  of  non- 
broadcast  radio  stations,    25241 
Amateur  service  -- 

Authorized  frequencies  and  emissions; 

editorial  amendments,    10771 
Call  sign  transmission,    3525,    5079 
Call  sign  transmission;  clarification, 

19361 
Emission  modes  (radioteleprinting, 

etc.),    18645 
Frequency  allocations,     18662 
Frequency  and  emission  tables, 

change  in  format,     13792 
Operator  examinations  notification 
requirements  eliminated,    4976 
Spread  spectrum  modulation 

techniques;  authorization,    23423 
Volunteer  examiner  information 

requirements,    4686 
World  Administrative  Radio 
Conference  implementation; 
interim  operating  authority, 
.     26209 
Aviation  service  - 

Restricted  radiotelephone  operator 
permits,    5590,    6952 
Emission  designators;  clarification  of  usage, 

11699 
Fixed  and  mobile  services;  spectrum 

utilization,    7338 
Maritime  services  ~ 

Accounting  procedures,    23422 
Portable  ship  station  licenses  and 
frequency  assignments  on  Great 
Lakes;  eligibility,     16500 
Pub'       igh  seas  telegraphy  coast 
:>taiion  identification,  and  radio 
checks  on  distress  frequencies 
prohibition,    85 
Restricted  radiotelephone  operator 

permits,    $590,    13974 
Safety  of  Life  at  Sea  (SOLAS) 
Convention  implementation; 
survival  craft  radio  equipment, 
18489 
Transmitter  frequency  tolerances, 
5073 
Personal  services  ~ 

Emission  types  limitations; 

clarification,     15563 
Technical  regulations;  update  and 
clarification,    5074 
Private  land  mobile  services  - 

Conventional  and  trunked  stations, 

San  Diego,  CA,    783 
Emergency  electrical  alarm  protection 
frequencies;  grandfather 


12543,     13^31, 
24643,    24646 


provisions,  etc.,    10231 
Fire  and  special  emergency  radio 
services;  police  radio  sharing; 
correction,    23711 
Frequencies  available  along  U.S.- 
Mexico border,     12260 
Interconnection  with  public  switched 

telephone  network,    15148 
Narrrowband  technologies  for  base 
and  mobile  communications, 
13596 
Offshore  radio  telecommimication 
service  frequency  allocations, 
12021,    14389 
Permissible  communications       | 

restrictions,    6179 
Spread  spectrum  and  wideband 
emissions  usage,    25234 
Private  operational-fixed  microwave 
service- 
Portable  temporary  fixed  transmitters; 
antenna  standards  exemption, 
11865 
Private  carrier  systems  authorization, 
13338 
Radio  stations;  table  of  assignments: 
Arizona,     13031 
Arkansas,    8634 
California,    8326,     12542, 

16704,    23695,    24641, 
Colorado,     13032 
Delaware,    24646 
Florida,    1223,    25421 
Georgia,    24640 
Idaho,    4220,    8327,    12544 
Illinois,    8329 
Kansas,    4215,    5393 
Maryland,    24646,    24647 
Michigan,    4216,    5391,    8329,    12258, 

24640 
Minnesota,    25421 
Minnestota,    8330,    12258,     13033 
Mississippi,    24642 
Missouri,     1226,    8330 
Montana,    8327,     12259,    24638 
Nevada,    4217,    24643 
New  Hampshire,    25422 
New  Jersey,    13791 

New  Mexico,    4217,    8331,    9804,    12257 
New  York,     10768,    24638,    26208 
North  Dakota,    4218,    24642 
Oklahoma,    1227 
Oregon,    4219 
Pennsylvania,    26208 
South  Dakota,    24643 
Texas,    8331,    8332,    13033, 
Virgin  Islands,     1228,    13034 
Virginia,    5393 
Washington,    4220,    24645 
West  Virginia,    6179,    21444 
Wisconsin,     13035 
Wyoming,    8332 
Television  broadcasting: 

Applications  for  voluntary  assignments  or 
transfers  of  control;  one  year  holding 
period;  reconsideration,    6944 
Automatic  transmission  systems  at  AM,  FM, 
and  TV  broadcast  stations;  proceedings 
terminated,    13791  i 

Cable  Communications  Policy  Act;     ! 

implementation,     1 8637 
Cable  television;  major  television  markets  ~ 
Fresno- Visalia,  CA,    7915 
Melbourne  and  Cocoa,  FL,    2565 
Cable  television  operators;  public  inspection 
files  and  subscriber  records,    6947 


24647,    25992 
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Cable  television  relay  service;  licensing 

procedures  and  reporting  requirements, 

23417 
Data  transmission  services  on  vertical 

blanking  interval,    4658 
Correction,    9035 
Elimination  of  unecessary  broadcast 

regulation,    5583 
Horizontal  and  vertical  blanking  intervals; 

waveform  standards,     13971 
Instructional  television  fixed  service,    26736 
License  application  procedures,    19936 
Metrication  of  FCC  rules,    23697 
Multiple  ownership  of  AM,  FM,  and  TV 

stations  (twelve  station  rule),    4666 
Oversight,    26567 
Oversight;  cable  television  relay  service, 

alphabetical  index,    23710 
Oversight;  clarifications  and  editorial 

corrections,  etc.,    8628,     13972,    26208 
Technical  regulations;  re-examination; 

correction,    2564 
Teletext  transmission;  reconsideration 

petitions  disposition,    4678 
Television  stations;  table  of  assignments: 
Alabama,    1223 
Alaska,    13335,    15146 
Arizona,    4685 

California,    8333,    13037,    13335,    24644 
Colorado,     13333,    23696 
Florida,    8328,    8333,    9033,    12259, 

13333,    24641 
Georgia,    1224,    9033,    21616 
Kansas,    1225,    5392,    8334 
Louisiana,    12260 
Michigan,    4684 

Mississippi,    13037,    13336,    16084 
Missouri,    5392 
Montana,    9034, 
Nevada,    13334 
New  York,    8334 
North  Carolina,    13336,    21616 
Ohio,    5394 
Oregon,    13337 
Puerto  Rico,    1227 
South  Carolina,    13039,    160J( 
Tennessee,    21616 
Virginia,    13038 
Wisconsin,    13036 
Wyoming,    9034 

PROPOSED  RULES 

Common  carrier  services: 
Access  and  divestiture  related  tariffs 

investigation,    9462 
Correction,    10276 
Access  service;  interstate  and  intrastate 

useage  determination,    18537 
Cable  television,  extension  of  lines,  etc.; 

proceedings  terminated,  etc.;  correction, 

1890 
Cellular  systems;  additional  frequency 

allocation,    3809 
Extension  of  time,    21903 
Extension  of  time,  etc.,    9059,    11743 
Customer  premises  equipment,  and  enhanced 

services  by  AT&T,    9060 
Detariffing  of  billing  and  collection  services, 

15191 
Digital  terminations  systems;  mutually 

exclusive  applications;  random  selection 

procedures,    11402 
Domestic  fixed-satellite  service;  space  station 

licensing,     19413 
Domestic  public  cellular  radio 

telecommunications  service;  frequency 

operation  selection,    11519 


IJCC 


Interlocking  directorates,  applications  for 

authonzations,    976 
International  competitive  carrier  policies, 

16318 
Mobile  communications  services;  technical 

nexibility,    25274 
MTS  and  WATS  market  structure,  etc.  - 
Access  charge  and  small  business, 

2594 
Assistance  for  low  income  households 
in  affording  telephone  service, 
14727 
Billing  inquiry  services,  etc.;  Federal- 
State  Joint  Board 
recommendations,     14729,     18276 
Extension  of  time,    2037 
Florida  plan.    2833 
MTS  rates  and  rate  structure  plans; 
guidelines.    1881 
Extension  of  time,    5644 
North  Atlantic  faciUties;  policy  for 
distribution  of  circuits,    19050 
Obscene  materials  transmission;  enforcement 

of  prohibitions,     10510 
PacifK  telecommunications  needs.  1981-1985; 
facility  construction  activities,  etc.; 
authorization  policies.     13623 
Public  land  mobile  services  ~ 

State  entry  regulation,  preemption. 
21904 
Satellite  communications;  receive-only 
satellite  earth  stations;  local  zoning 
regulations  preemption,    1 3986 
Satellite  systems;  international 

communications  services.     1570 
Extension  of  time.    471 1 
Telephone  companies  ~ 

DetarifTing  installation  and 

maintenance  of  inside  wiring. 
24547 
DetarifTing  installations  and 

maintenance  of  inside  wiring, 
13991 

Extension  of  time,    793 1 
Uniform  system  of  accounts; 
judgments  and  other  costs 
associated  with  antitrust  lawsujts, 
etc..     19421 
Uniform  system  of  accounts  and 

financial  reporting  requirements, 
1590,    21910.    24547 
Traffic  staustics  of  telephone  comon  carriers; 
reportftg  requirements;  proceeding 
terminled.     11161.     11909 
Common  carivr  servies: 

Consolidated  system  monthly  report  901; 

elimination.     1 8706 
Holding  companies  annual  report  (FCC 
form  H);  elimination.     18705 
Communications  equipment: 

Industrial,  scientific,  and  medical  equipment; 
equipment  authorization  program,  etc.; 
extension  of  time.    287 
Low  power  communication  devices 

operation  in  1.6-10  MHz  band.    19551 
Frequency  allocations  and  radio  treaty  matters: 
Land  mobile  satellite  service;  spectrum 
allocation,  etc..    8149 
Correction.    9292 

Extension  of  time,  etc.,    9059.    11743, 
13255 
Land  mobile  satellite  services;  spectrum 
allocation,  etc. 

Extension  of  time.  etc..    21903 
Land  mobile  services;  Detroit,  Cleveland, 
.   and  Buffalo.     16109 


Mobile  communications  services;  technical 

Hexibility.    25274 
Private  land  mobile  services,    1 582 
Public  air-ground  telephone  system; 

proceeding  terminated,    3571 
Radiodetermination  satellite  service; 

spectrum  allocation,  etc.;  extension  of 
time,     13255 
UHF  television  band;  sharing  by  private  land 
mobile  radio  services,    25587 
National  Environmental  Policy  Act; 

implementation,     10814 
Practice  and  procedure: 
Digital  terminations  systems;  mutually 

exclusive  applications;  random  selection 
procedures,     11402 
Direct  remote  access  to  Commission  data 

bases;  reconsideration  petitions,     16722 
Time  computation  in  Commission 
proceedings,    23999 
Radio  broadcasting: 
AM  broadcast  directional  antenna  sampling 
systems;  proof  of  performance  field 
strength  measurements,     13994 
AM  stations  ~ 

Assignment  standards  and  relationship 
between  AM  and  FM  services, 
and  application  acceptance 
criteria,    8169.     11188.    24786 
Technical  and  operational  regulations, 
23150 
Aural  broadcast  STL  and  ICR  stations,  and 
TV  auxiliary  broadcast  stations; 
technical  and  operational  requirements 
review.    8172 
Automatic  transmission  systems;  utilization 
by  AM,  FM,  and  television  broadcast 
sutions.    13838 
Broadcasting  services;  compatibility  with 
VHF  aeronautical  mobile  radio  services, 
19392,     19392  Tl  Television 
broadcasting 
Elimination  of  unnecessary  broadcast 
regulation,    5792 
Correction,    1 1406 
FM  broadcasting  assignments;  increased 

availability,    2835 
Minority  ownership  in  broadcasting. 

advancement;  proceeding  terminated, 
1239 
Network  affiliation  and  transcription 

contracts  filing,    2596 
Noncommercial,  educational  FM  broadcast 
stations;  reception  protection  for  TV 
Channel  6  broadcast;  comment  period 
reopened.    23738 
Technical  and  operational  requirements 

review,     19555 
Telephone  conversation  broadcasts,    7931 
Radio  services,  special: 
Amateur  service  - 

Automatic  control  of  amateur  radio 

sutions,     15196 
Frequencies  and  emissions,  etc. 

(WARC  implementation),    5797 
Frequency  allocations;  extension  of 
time,    10275 
'  Frequency  coordination  of  repeaters, 
6219,    7805,    8348,    26233 


Operator  examinations;  pools  of 
questions  maintenance  by 
volunteers,    26012 
Operator  examinations  administered 

by  volunteers,    5644 
Repeater  subband  emission  use, 

24548 
Telephony  operation  in  Caribbean 

insular  areas,     15195 
Tliird-party  communications,     10087 
Maritime  services  - 

Distress  and  safety  frequencies,    3574 
Medical  advisory  frequencies,    132 
Reorganization,    23454 
Ship  radar  reliability  test  requirements 

removed,    3576 
Ship  radar  reliability  test  requirements 
removed;  correction,     10086 
Private  land  mobile  services  - 

Application  processing  procedures, 

2837 
Application  processing  procedures; 

extension  of  time,    9293 
Citizens  band  communications  service, 

etc.;  petition  dismissed,    865 
Frequency  allocations,     1582,    9059, 

11743,    21903 
Frequency  coordination  procedures, 

18275,     18277 
Mobile  communications  services; 
technical  flexibility,    25274 
Private  carrier  paging  operations 

channels,     1 3997 
Public  safety  channel  allocation,  Los 
Angeles,  CA,    3573,    9060, 
19956.    24548 
Radiolocation  service  allocation 
frequency  band;  extension  of 
time,     10821 
Satellite  communications;  direct  broadcast 
satellite  service;  technical  standards, 
6971 

Extension  of  time,     1 1 744 
Radio  stations;  table  of  assignments: 
Alaska,     12584,    14946 
Arizona,     16112 
California,    23728,    26004      i 
Flonda,    1241,     13050,    21630,    26229 
Idaho,    2S432 
Illinois,    21475,    26230 
Iowa.    24786 

Massachusetts,    24659.    26226 
Michigan,    26005 
Mississippi,    4544 
Montana,    26006 
New  York,    4712 
Ohio,    21631,    23734 
Oklahoma,    23729 
Pennsylvania,    23736 
Rhode  Island,    26226 
23733 
25430 
23735, 


26007 


South  Carolina, 

South  Dakota, 

Texas,     14270, 

Utah.    23731 

Virginia,    26231 

Washington,    25432 

Wisconsin,    26230 

Wyoming,    8347 
Regulatory  agenda,     18048 
Regulatory  flexibility  review,     13394,    26593 
Television  broadcasting: 

Aural  broadcast  STL  and  ICR  stations,  and 
TV  auxiliary  broadcast  stations; 
technical  and  operational  requirements 
review,    8172 
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Extension  of  time,    18277 
Autommtic  transmission  systems;  utilizj^ion 
by  AM,  FM,  and  television  broadcast 
stations,    13838 
Broadcast  licenses;  general  fairness  doctrine 

obligations;  hearings,    4619 
Cable  Communications  Policy  Act; 
implementation  - 
Correction,    2594 

Equal  employment  provisions,    18S38 
Equal  employment  provisions; 

implementation,     11191 
Extension  of  time,    3S70 
Cable  television,  extension  of  lines,  etc.; 

proceedings  terminated,  etc.;  correction, 
1890 
Cable  television;  major  television  markets; 

Ashland,  KY,    10274 
Cable  television  systems  - 

Ownership  reporting,    9076 
Program-related  multi-channel 

'    television  sound,    1 1000 
Technical  and  operational 

requirements  review,    7801, 
15592 
Educational  stations,  commercial  and 
noncommercial;  channel  assignments 
exchange  procedures,     10817 
Correction,     1 1909 
Elimination  of  unnecessary  broadcast 
regulation,    5792 
Correction,    1 1406 
Network  affiliation  and  transcription 

contracts  filing,    2596 
Technical  and  operational  requirements 

review,    19555 
Telephone  conversation  broadcasts,    793 1 
Television  stations;  table  of  assignments: 
Alabama,    9072,    21632 
Arizona,    4240,    5402,    14947 
Arkansas,    5404.     14265 
California,    2997,    9070 
Colorado,     14948 

Florida,    9071,    13402,    16112,    21632 
Georgia,    21632 
Hawaii,    14949,    16114 
Illinois,     11190 
Kansas,     12586 
Kentucky,    21632 
Louisiana,    14266 
Minnesota.    12343 
Missouri,    14267,    14951 
Montana,    9074,    15591 
North  Carolina,    14268,    21632 
Oklahoma,    9070,  "4952,    23732 
Oregon,     14953,     15591 
Tennessee,    9072,    12586,    21632 
Texas,    12586,    14271,     14954,    26008 
Utah,    9074,    26010 
Wisconsin,    4713,    26011 
Wyoming,    9074 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,    889,    1935,    2082,    2083, 
2616,    5675,    5676,    6994,    8673,    8674, 
9510,    9898,    10311,    10542,     13078, 
14449,     16137,    16138,    19240,    20609, 
24837,    26623 
Committees;  establishment,  renewals, 
terminations,  etc.: 
ITU  World  Administrative  Radio 

Conference  Mobile  Services  Advisory 
Committee,    13283,     14451 
Radio  Broadcasting  Advisory  Committee, 
3594 


Common  carrier  services: 
Access  charge  aitd  divestiture  related  tarifh; 
investigation,    1634,    1 1440,    12637, 
13078,    23189 
Communications  Satellite  Corp.;  corporate 
structure  and  operation  change.    18304, 
20939 
Iowa  Telephone  Association;  interstate  toll 

service  access,  etc.,    20606 
MTS  and  WATS  market  structure,  etc., 
4792 
Correction,    5681 
Tonka  Tools,  Inc.,  et  al.;  petition  for  ruling; 
AT&T  provision  of  coinless  pay 
telephones,    24694 
Western  Union  Telegraph  Co.;  tariff 

revisions;  proceeding  terminated,    25458 
Emergency  broadcast  system;  closed  circuit 

test,    18312 
Meetings: 
Federal-Sute  Joint  Board.    8435,    8811, 

9325,    23359 
International  (high  frequency)  broadcasting, 

7000 
ITU  Mobile  Services  World  Administrative 

Radio  Conference,    13283,    J3875 
National  Industry  Advisory  Committee, 

1938,    11940 
Radio  Broadcasting  Advisory  Committee, 
170,    2858,    3595,    6246,    13876, 
16138,    16750,    16751,    19469,    20845, 
25463 
'  Reduced  Orbitol  Spacing  Advisory 

Committee,    2083,    7385,     19088 
Meetings;  Sunshine  Act,    2370,    3451,    4011, 
5730,    7158,    8434,    8435,    9940,    11044, 
11783,    13692,    14791,    15035,    16040, 
19263,    23102,    23379,    25377,    26071 
Radio  broadcasting: 
FM  vacant  channel  applications;  universal 

window  filing  period,    21940 
Regional  Administrative  Radio  Conference; 

inquiry,    2077 
Unnecessary  broadcast  elimination;  policy 
statement,    6246  | 

Radio  services,  special: 
Digital  termination  systems  applications; 

lottery  procedures,    6993 
Operational-fixed  service  applications;  lottery 

procedures,    6992 
Specialized  mobile  radio  systems 

applications;  lottery  procedures;  San 
Diego,  CA,  et  al.,    170 
Rulemaking  proceedings;  petitions  filed, 

granted,  denied,  etc.,    2616,    4906,    6246. 
7385,    8674,    10855,    11940,    13078, 
16138,    16751,    18929,    19805,    20606, 
21120,    23513,    24694,    25463,    26046 
Senior  Executive  Service: 
Executive  Resources  and  Performance 
Review  Board;  membership,    9510 
Television  broadcasting: 
TeleScan,  Inc.;  system  for  verification  of  TV 
commercials;  approval  request;  inquiry, 
24837 
Travel  reimbursement  experiment;  quarterly 

report,    4796,     18311 
World  Administrative  Radio  Conference: 
HF  band  allocated  to  broadcasting  services 
planning;  inquiry,    20844 
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World  Administrative  Radio  Conference; 

mobile  services;  inquiry,     19803 
World  Administrative  Radio  Conference; 
protection  from  harmful  interference  for 
communication  satellites  using 
geostationary-satellite  orbit;  inquiry, 
11418 
Hearings,  etc: 
A&M  Broadcasting  et  al.,    15636 
Arkelian  Broadcasting  Co.  et  al.,    14430 
AtUway  Broadcast  Group,  Iqc,  et  al., 

26265 
Auto-Phone  Co.  et  al.,    9512 
Banks  Broadcasting  Co.,  Inc.,  et  al.,    16138 
Beacon  Broadcasting  et  al.,    6994 
Berrien  Broadcasting  Corp.  et  al.,    18567 
Better  Broadcasting  Corp.  et  al.,    20844 
Broadcast  Dau  Corp.  et  al.,    26266 
Bryan  Industrial  Electronics,  Inc.,  et  al., 

9709 
Buena  Visu  Broadcasters  et  al.,    26267 
Bumpous,  Shirley  C,  et  al.,    9510 
Butte  Creek  Commimications  Co.  et  al., 

5676 
CAP  Broadcasting  et  al.,    10108 
Caddo  Broadcasting  Corp.  et  al.,    14986 
Calhoun  County  Broadcasting  Co.  et  al., 

1935 
Cape  Fear  Broadcasting  Co.  et  al.,    18569 
Catoctin  Broadcasting  Corp.  of  New  York  et 

al.,     19229 
Christian  Communications,  Inc.,  et  al.,    6995 
Christian  County  Television,  Ltd.,  et  al., 

14757 
Circle  L,  Inc.,  et  al.,    10311 
Clapp  &  Auel  Microwave  Communications 

etal..    14756 
Clarke,  Jack,  III,  et  al..    7823 
Cole,  Margaret  Ann,  et  al.,    26268 
Digital  Paging  Systems,  Inc.,  et  al.,    24699, 

24700,    25320,    25321,    25464 
Family  Broadcasting  Co.,  Inc.,  et  al.,    20845 
Florida  Coast  Communications  Co.  et  al., 

10312 
Fredericksburg  Broadcasting  Group  et  al., 

7825 
Good  Life  Radio,  Inc.,  et  al.,    26268 
Great  American  Broadcasting  Corp.  et  al., 

9712 
GRX  Productions,  Inc.,  et  al.,    6996 
Harris,  Susan,  et  al.,    5677 
Henry,  Catherine  J.,  et  al.,    24043 
Hi  Band  Broadcasting  Co.  et  al.,    5678 
Hoffman  Communications,  Inc.,  et  al.,    2858 
Holiday  Group,  Ltd.,  et  al.,    15220 
Hughes,  John  R.,  et  al.,    5679 
Jackson  Co.  Broadcasting,  Inc.,  et  al.,    9711 
Kilgore  Broadcasting  et  al.,    7827 
Lamonica.  Keith  E.,  et  al.,    6996 
Leland,  John  H.,  et  al.,    9513 
Lett  Electronics,  Inc.,  et  al.,    24044 
Lubbock  TV  16  Broadcasting  3i  al.,    7826 
Madison  County  Broadcasting  Co.  et  al., 

26046 
MATS  etal.,    5677 
McGowan  Broadcasting  et  al.,     15220 
Michigan  Bell  Telephone  Co.  et  al.,    21936 
Microband  Corp.  of  America  et  al.,    6997 
Minority  Communications  of  California,  Inc., 

etal.,    2861 
Mobile  Communications,  Inc.,  et  al.,    10313 
Mobile  TV  61,  Inc.,  et  al.,    6997 
Moore,  Josie,  et  al.,    9711 
Offshore  Broadcasting  et  al.,    5681 
Owensboro  Television  et  al.,    9513 
Paul,  Christine  E.,  et  al.,    2857 
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Pentecosul  Revival  Association,  Inc..  et  al., 

r4758 
Powley,  John  R.,  «  al.,    5683,    6998, 

14759 
Private  ^4etworks,  Inc.,  et  al..    23764 
Professional  Communications.  Inc.,    26266 
Puget  Television  et  al.,     10314 
Radio  Telephone  Co.  of  Daytona  Beach, 

Inc.,  et  al..     14760 
Rawley.  David  A.,  Jr.,  et  al.,    21 120 
Reese.  Dave,  et  al.,    19466 
Richford  Broadcasting  Co.  et  al..     1 17S3 
Roanoke  TV  60  Broadcasting  et  al..     14449 
Roever,  Alfred  H..  III.  et  al.,    20128 
Roswell  Broadcasting  et  al.,    7831 
Saks.  David  C,    4905 
Salina  Broadcasting  Co.  et  al.,    9511 
Sanibel  Broadcasting  Co.  et  al.,    6999,    9127 
Satellite  Relay.  Inc  .    7383 
790  Communications- WTNY  et  al..    95 1 1 
Shinn.  Charles  Ray.  et  al..    9709.     15636 
South  Rowan  Broadcasting  Co..  Inc..  et  al.. 

5683 
Southern  Radio-Phone.  Inc..  et  al.,     10855 
Stockton  Mobilphone,  Inc.,  et  al.,     1 1245 
Stratemeyer,  Samuel  K.,  et  al.,    4797 
Tel-Car  Corp,  et  al.,    24701 
Tel-OptK  Ltd.  et  al.,    14761 
Telecom  Engineering,  Inc..  et  al..    2617 
Telecrafler  Corp.  et  al..    6999.    10317 
Tequesu  Broadcasting  Corp.  et  al..    10315. 

12404 
Vail,  Richard  L.,  et  al.,    25322 
Vela  Broadcasting  Co.  et  al.,    21938 
Vision  Broadcasting  Corp.  et  al.,    19240 
Weiner.  Allan  H..  et  al..    20603 
WHIS  Unlimited.  Inc..  et  al.,    5678 
Wilco  Vision  et  al.    2617 
Wise  County  Messenger.  Inc..  et  al..    15222 
Woodridge  Enterprises.  Inc..  et  al..    2862 
WPOW.  Inc..  et  al..    19242 
Wyse.  Rita,  et  al..    19229 

FEDERAL  CROP  INSURANCE 
CORPORATION 

RULES 

Administrative  regulations: 

Claim  for  indemnity;  interest  payments. 
7906 

Crop  insurance  procedures;  CFR  Part 
removed.     1814 

Late  planting  agreement  option.     16218 

Reinsurance  agreement.    24503 
Crop  insurance;  various  commodities: 

Apples.     1205.    7726 

Barley.     16053.    22969.    26349 

Citrus.    9609.     16220 

Com.    26537 

Cotton,    9263.    26537 

Dry  bean.    10201 

Forage  production,    22969.    26340 

Grain  sorghum.    26537 

Grapes,    26546 

Hybrid  seed,    4625 

Oat,    22969 

Oats.     1039,     16054,    26537 

Peaches.    26339 

Peanuts.    2039.    9981,    26537 

Peas.    7728 

Popcorn.    7737 

Potato,     16054 

Raisin.     10200 

Rye.    22969,    265*2 

Soybean,    26537 

Sugar  beet.    22969 
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Sugarcane,    22969 

Sweet  com.    1824,    4629 

Tobacco.     1814.    1819.    2950,     12764, 

12765 
Tomatoes,    7732 
Wheat.     16053,    22969.    26345 

PROPOSED  RULES 

Administrative  regulations: 

Individual  yield  coverage  plan  insurance; 
revision.     11508 

Reinsurance  agreements.     16502 
Crop  insurance;  various  commodities: 

Barley.    12550 

Forage  production.     12546 

Oats,     12560 

Peaches,  2055,  7787 

Prunes,  7783 

Raisin,     16090 

Rye,     12565 

Sugar  beets,     16265 

Sugarcane,    23017 

Sunflower,    26367 

Wheat,     12555 
Crop  insurance  regulations: 

Commercial  underwriting.    21060 

Commercial  underwritmg;  advance  notice, 
9806 

County  listing  removal,  and  various 

commodity  proposals  withdrawn,    4693 
NOTICES 
Claim  for  indemnity:  current  interest  rates, 

9468 
Crop  insurance;  various  ^mmodities: 

Cora,    5284 

Cotton,    5284 

Grain  sorghum,    5284 

Peanuts,    5284 

Rice,    5284 
Meetings: 

Crop  insurance  programs;  new  policy 
directions,    9468 
Multiple-peril  crop  insurance  policy  writers; 
nursery  crops  reinsurance,     1253 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

RULES 

Applications,  requests,  submittals,  authority 
delegations,  etc.: 
Capital  maintenance  directives;  deposit 
insurance  termination,  etc.,     11653 
General  revision,    22970 
Capital  maintenence.     11128.     13185 

Policy  sutcment.     1 1 1 38.     13185 
Corporate  powers  extension;  self-directed  IRA 
and  Keogh  Plan  accounts;  interpretive 
rule.     10753 
International  operations: 
Capital  equivalency  ledger  account 

provision,     1 1 142 
Deposit  insurance  coverage;  asset  pledge  and 
maintenance  requirements,  transfer  risk, 
etc.;  correction.     1209 
Powers  inconsistent  with  purposes  of  Federal 
deposit  insurance  law: 
Obligations  of  others  (check  guaranty  card 
and  customer-sponsored  credit  card 
programs,  etc.);  prohibition  exemption, 
10493 
Practice  and  procedure  rules: 
Capital  maintenance  directives;  deposit 
insurance  termination,  etc.,     11653 
Deposits  placed  by  deposit  brokers  and 
financial  institutions;  reporting 
requirements,    7 


^ 


Correction,    4498 
Unsafe  and  unsound  banking  practices: 
Insured  nonmember  banks;  securities 
activities  of  subsidiaries;  correction, 
2274 
Obligations  of  others  (check  guaranty  card 
and  customer-sponsored  credit  card 
programs,  etc.);  prohibition  exemption, 
10493 

PROPOSED  RULES 

Corporate  powers  extension;  self-directed  IRA 

and  Keogh  Plan  accounts,    4522 
Fair  housing;  reporting  and  recordkeeping 

requirements,     10784 
Freedom  of  Information  Act;  implementation, 

7184 
Nondiscrimination  on  the  basis  of  handicapped 

in  federally  conducted  programs  and 

activities,     15453 
Powers  inconsistent  with  Federal  deposit 

insurance  law: 
Insurance  and  real  estate  underwriting,  etc., 
23964 
Hearing,    23963 
Regulatory  agenda,     18076 
Regulatory  flexibility  review,    14247 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,'    3972,    8784,    9713, 
16146,     16147,    26841 
Banking  system;  disclosure  by  FDIC  of 
statutory  enforcement  actions;  policy 
sutement,    20609 
Freedom  of  information,  etc.;  statutory 
enforcement  actions  disclosure;  policy 
statement;  inquiry,    7220 
Market  discipline  for  FDIC-insured  banks; 

inquiry,     19088,    26841 
Meetings;  Sunshine  Act,    380,    593,    1160, 
1295.     1670.    2657,    3075,    3076,    4297, 
5349,    5467,    5850,    6307, 
7263,    7686,    8209,    9147, 
10344,     1 1475,     1 1476, 
12437, 
14333. 
16191. 
18959, 
20030, 
21542, 
23869, 
24979, 
26071, 
26876 

FEDERAL  ELECHON 
COMMISSION 

RULES 

Contribution  and  expenditure  limitations  and 
prohibitions: 
Payments  received  for  testing  the  waters 
activities;  transmittal  to  Congress,    9992 
Effective  date,    25698 
Repayments  by  publicly  financed  Presidential 
candidates;  transmittal  to  Congress,    942 1 
Effective  date,    26354 

PROPOSED  RULES 

Compliance  procedures;  advance  notice, 

21077 
Contribution  and  expenditure  limitations  and 
prohibitions: 
Contribution  by  persons  and  multicandidate 
political  committees,     15169 


4298, 

5154,  : 

6308, 

7158,  ■ 

9535, 

10343, 

11612, 

12108, 

13693, 

14191, 

15524, 

15525, 

18611. 

18765. 

19604. 

19842. 

20519. 

21163, 

23237. 

23238, 

24871, 

24872, 

25649. 

25650, 

26654, 

26655, 

12684, 

13303, 

14486, 

15035, 

16384, 

16385. 

18960, 

19516, 

20340, 

20518, 

21543, 

21957, 

24083. 

24084, 

25152. 

25510, 

26072, 

26435. 
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Correction,     18678 
Rulemaking  petitions: 

Common  Cause,    477 
Sunshine  Act;  implementation,    10066 

NOTICES  I 

Meetings;  Sunshine  Act,    380,     1296,    27S6, 
3451,    4611,    4936,    5349,    6308,    7264, 
8210,    9358,     10345,     11475,     12437, 
14333,    15525,    16385,    18765,    19605, 
20519,    21390,    23103,    23869,    24872, 
25650 
Special  elections;  filing  dates: 
Louisiana,    5132  , 
Texas,    24577 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

RULES         , 

Claims;  personnel  claims,    8112 
Disaster  assistance: 
Crisis  counseling  assistance  and  training, 

9628 
Federal  crime  insurance  program: 
Commercial  crime  insurance;  rating  plan, 

rate  and  premium  changes,  etc.,    16494 
Flood  elevation  determinations: 
Alabama,    3760,    24623 
Alaska,    3760,    5071 
Arizona,    5071,    19024,    24623 
Arkansas.    8118,     19022 
California,    3760,    7173,    8118,    19024, 

24623 
Colorado,    3760,    7173,    24623 
Connecticut,    3760,    5071,    8118.    24623 
Delaware.    8118 
Florida,    5071,    7173,    24623 
Georgia.    3760,    7173.    8118,    19022, 

24623 
Idaho,    3760,    8118,    24623 
Illinois,    3760,    7173,    8118,     19022,    24623 
Indiana,    8118,     19022 
Iowa,    5072,    7173,    8118,    24623 
Kansas,    3760,     19022,    24623 
Kentucky,    24623 
Louisiana.    3760.    8118 
Maine,    3760,    7173,    24623 
Maryland,    3760,    5071,    5072.    8118, 

19022,    2462J 
Massachusetts.    3760.    7173,    8118,    24623 
Michigan,    3760,    7173,    81 18 
Missouri,    3760,    7173,    19022,    19024. 

24623 
Montana.    8118,    24623 
Nebraska,    3760,    8118 
New  Hampshire,    8118 
New  Jersey,    3760,    8118.    19022,    24623 
New  York.    376a    7173,    8118.    19022. 

24623 
North  Carolina.    7173.    24623 
North  Dakota.    3760.    24623 
Ohio,    3760,    7173.    8118,     19022,    24623 
Oklahoma,    19022 
Oregon,    3760,    24623 
Pennsylvania.    3760.     19022 
Rhode  Island,    8118.     19022 
South  Carolina.    8118 
Tennessee.    3760,    8118.    24623 
Texas.    3760,    5071,    7173,    8118,     19022. 

24623 
Vermont,    7173,    19022 
Virginia,    3760.    8118 
Washington.    3760,    24623 
West  Virginia,    8118 
Wisconsin,    3760^    8118,    24623 


Flood  insurance;  communities  eligible  for  sale: 
Alabama,    6345.     10229.    19690 
Alaska,    6346.    10229 
Arizona.     1857 
California,     1857.    6346.     10229,     16492, 

19690 
Colorado,    1857,    6345,    10229,    19690. 

23307 
Connecticut.    8<,    1857,    6345,    6346, 

10229  I 

Florida.     1857 

Georgia,     1857,     19690,    25419 
Idaho,    1857,    10229,    10767,    23307, 

25419 
Illinois,    1857,    4515,    6346,    10229,    10767. 

14928.     19690 
Indiana.     1856,     1857,    6345,    6346,     10229. 

12519,     14928 
Iowa,    1857.    4515.    10229.     19690 
Kansas.    1856,    6345,    6346,     10229 
Kentucky,     19690 
Louisiana,    14926,     14928,    16492,    19690. 

19692 
Maine.    84.    1856,     1857,    4515,    6345, 

10229,     14926,     14928.     19690.    23307, 

25419 
Maryland,    6345,    14926,    16492,    19690, 

19692,    23307 
Massachusetts,     1857,    4515,    10229,     10767, 

14926,     14928,     19690,     19692,    23307, 

25419 
Michigan,     1857,    6345,    10229,    14928 
Minnesota,     1857 
Missouri.     1856,     1857,    4515.    6345.    8116, 

10229.    10767,     12519,    14928 
Nebraska,    12519,     14928,    19690 
New  Jersey,     1857.    6346.     10229,     10767, 

12519,    14926,     14928,    19690,    19692, 

23307,    25419 
New  York,    84,    1856,     1857,    4515,    6345, 

8116,     10229,    10767,    12519,    14926, 

14928,     16492,    19690,    19692.    23307, 

25228.    25419 
North  Carolina.    1857,    6346,    8116. 

10229.     14928,     19690 
Ohio,    1856,     1857,    6345,    8116,    12519, 

14928,     16492,    19690.    19692.    25419 
Oklahoma.     1857,     10229,    14928,    19690 
Oregon,    84,    1857,    6345,     12519,    14928, 

23307,    25419 
Pennsylvania,    1856,     1857.    6345,    14926, 

14928.     16492,     19690,    23307,    25419 
Rhode  Island,    6346.    10229,    12519.    14928 
South  Carolina,     1857  j 

South  Dakota,     10229  ' 

Tennessee,    84,    6345.    6346.    10229. 

19690 
Texas.    84.    1857.    6345,    8116,    10229, 

10767,    12519,    14928,     19690,    23307, 

25419 
Utah,     14928  i 

Vermont,    84,    6345  | 

Virginia,    1856,    6345,    23307 
Washington,    84,    1857,    6345,    23307. 

25419 
West  Virginia.     1857.    4515.    8116,    10229, 

10767,     14928,     16492,     19690,    25419 
Wisconsin.    84,    1856,    1857,    6345,    6346, 

8116,     10229,     14928,    23307,    25419 
Flood  insurance  program: 

Financial  assistance/subsidy  arrangements; 

private  sector  property  insurers,     16236 
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Correction,    24772 

Public  safety  officers;  awards;  extension  of  cut- 
off date  for  nominations,    3349 

Riot  reinsurance  program;  CFR  Parts 
removed,    18487 

PROPOSED  RULES 

Acquisition  regulations;  competition  in 

contracting,  etc.,    18802 
Disaster  assistance: 
Coastal  Barrier  Resources  Act; 

implementation,     19870 
Duplication  of  benefits,    21085 
Federal  crime  insurance  program: 
Commercial  crime  insurance;  rating  plan, 

rate  and  premium  changes,  etc.,    3929 
Flood  elevation  determinations: 

Alabama,    5084,     10253,     19039,     19044 
Arizona.    3544.    5084.    19039 
Arkansas,    5105.    10256 
California.    3544.    5084.    5105,    10256, 

19039 
Colorado,    3544,    5084,    5105,    10253, 

10256,    19039.    19044 
Connecticut.    3544,    5105,    10256,    19044 
Delaware,    19039 

Florida,.  5084,    5105,    10256,    19044 
Georgia,    3544,    19039 
Guam,    10256 

Idaho,    3544,    5084.    19039.    19044 
Illinois.    3544.    5084.    5105,    10253,    10256, 

19039.     19044 
Indiana.    5084,    19044^ 
Iowa,    3544 
Kansas.    3544.    5084.    5105.    10253, 

10256.     19044 
Kentucky,    3544.    5084,    10256,    19044 
Louisiana.    3544,    5084,    5105 
Maine,    3544,    5084,    10253,    10256.    19044 
Maryland.    3544,     10256,    15191,    19039 
Massachusetts,    3544,    5084.    10253,    10256, 

19044 
Michigan,    19044 
Minnesota,    10256 
Missouri,    3544,    10253.    19044 
Montana.    3544.    10256 
Nebraska,    19039 
Nevada.    3544.    10256 
New  Hampshire,    10256 
New  Jersey,    3544,    5084,    13394,    19044 
New  York,    3544,    5084,    10253,     19039, 

19044 
North  Carolina,    3544,    5270.    10253. 

10256,     19044 
North  Dakota,    3367.    3368.    5084.    10253 
Ohio.    3544,    5084.    5105.    10256.     19044 
Oklahoma.    19Q39 

Oregon,    3544,    5084,    19039,    19044 
Pennsylvania,    3544,    5084,    5105 
Rhode  Island,    5084.    10256.    19044 
South  Carolina.    19039 
Tennessee.    3544,    5105,    10256,    19039, 

23036 
Texas,    3544,    5084,    5105,    10256,    19039. 

19044 
Vermont.    10253 
Virginia.    3544.    5105,    19039 
Washington,    3544.    5084.    19039.    19044 
West  Virginia.    3544,    5105,    10253,    19044 
Wisconsin,    3544,    5084,    5105,   '10256. 

19039 
Flood  insurance  program: 
Coverage,  flood  plain  management 

standards,  risk  premium  rate  zone 

designations,  etc.,    14904 
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InMirance  coverage  and  rates  applied  to 
stnictures  located  in  communities, 
20803 
Freedom  of  Information  Act;  implementation, 

19551 
Pnvacy  Act;  implementation,     19551 
Regulatory  agenda,     17862 
Relocation  assistance  and  real  property 

acquisition,  uniform  cost-effective  policies 
and  procedures.    21712 
Riot  reinsurance  program;  CFR  Parts 

removed,    4543 
NOTICES 

.\gency  information  collection  activities  under 
OMB  review.    1938.    4906.    10317. 
13421.     15223.     18572.     19092,     19469. 
20846,    21352,    23069,    25322 
Disaster  and  emergency  areas: 
Arizona.'   3406 
Florida.     11754 

Illinois,     13421,     14157,     15638,     16147 
Mexico.    3595 
New  York,    12630 
Ohk),    24577,    25126 
Pennsylvania,    24578,    25323.    25784 
Puerto  Rko,    25127,    25323 
Emergency  food  and  shelter  program; 
expansion,    3836,     11754,    23359 
Environmental  statements;  availability,  etc.: 

Mt.  Weather,  V A,    25126 
Grants;  availability,  etc.: 

Public  information  competitive  challenge 
grants  program.     19091 
Grants  and  cooperative  agreements: 

Anti-arson  strategy  program.     15637 
Hazardous  materials  training  national 

workshop.     12649 
Meetings: 

Advisory  Board,     19091 
Privac}^  Act;  systems  of  records.     173.    5684, 

9713,    20006 
Procurement: 
Commercial  activities,  performance;  review 
schedule  (OMB  A-76  implementation), 
7386 
Radiological  emergency;  State  plans: 
Maryland.    25784 
Minnesota,    6248.    21505 
New  York.    5426 
Pennsylvania,     14433 
Wisconsin.    21506,    25625 
Radiological  emergency  planting  and 
preparedness: 
Memorandum  of  understanding  with  NRC, 

15485 
Potassium  iodide  distribution  around  nuclear 
power  sites  for  use  as  a  thyroidal 
blocking  agent;  Federal  policy,    25624 
Senior  Executive  Service: 

Performance  Review  Board;  membership, 
19091 

FEDERAL  ENERGY 
REGULATORY  COMMISSION 

RULES 

Bonneville  Power  Administration: 
Electric  power  sales  methodology;  rehearing 
denied  and  clanfication,    4970 
Electric  utilities  (Federal  Power  Act): 
Annua]  reporis  and  forms;  reporting  and 
recordkeeping  requirements,     19912 
Effective  date,    24906 
Licensed  hydropower  development 

recreation  report  (Form  No.  80);  filing 
requirement  cancelled,    2(X)95 


Rate  of  return  on  common  equity  for  public  ^ 

utilities;  generic  determination,    2180Z 
Uniform  system  of  accounts;  revisions; 

correction,    5743 
Water  power  projects;  applications  for 
license,  permit  and  exemption  from 
licensing.    1 1658 
Correction,    23947 
Rehearing,    21589 
Natural  gas  companies  (Natural  Gas  Act): 
Btu  measurement  adjustments;  refund 

procedures;  reheanng,    2283 
First  sales;  collection  refunds  owed  in  excess 
of  maximum  lawful  prices;  policy 
sutement,  etc.,    23669 
Natural  gas  pipeline  certificates;  project  cost 

limits,  etc.,    4206 
Pipelines,  interstate  and  distributors;  blanket 
certificates  for  sales  and  transportation, 
etc.,    3506.    25701 
Uniform  system  of  accounts;  revisions; 
correction,    5743 
Natural  Gas  Policy  Act: 
Ceiling  prices;  maximum  lawful  prices  and 
inflation  adjustment  factors,    4503, 
18242 
Ceiling  prices  for  high  cost  natural  gas 
produced  from  tight  formations  - 
Arkansas,    9997 

Colorado,    4640,    24614.    24615 
Louisiana,    5384 
Texas,    2778,     14378,     15729 
West  Virginia,    931 
Wyoming,    21041 
Deregulation  and  other  pricing  changes; 

rehearing,  etc.,    7333,     15729 
First  sales;  collection  refunds  owed  in  excess 
of  maximum  lawful  pnces;  policy 
sutement.  etc..    23669 
First  sales  of  pipeline  production;  rehearing 

denied  and  cirnfication,     14374 
Incremental  pncin,^;  acquisition  cost 
thresholds,    4206,    8103.     11848, 
16699,    23112,    26548 
Organization,  functions,  and  authority 
delegations: 
Chief  Administrative  Law  Judge;  designation 
of  presiding  officers,  etc.,    21426 
Policy  and  interpretations: 
Take-or-pay  obligations,  payments  made  in 
lieu  of;  regulatory  treatment,     16076 
Practice  and  procedure: 
Adjustment  procedures  under  Natural  Gas 

Policy  Act,    21589 
Petroleum  price  and  allocation  adjustment 
request  denials  by  DOE;  Commission 
review,    21597 
Remedial  order  appeals,     15731 
Rehearing,    25705 

PROPOSED  RULES 

Electric  utilities  (Federal  Power  Act): 
Fuel  cost  adjustment  clauses;  affiliate 

purchases;  withdrawn,    24779 
Interlocking  positions;  automatic 

authorization,    21304 
Rate  schedules  filing;  electricity  sales-for- 
resale  and  transmission  service,    23445 
Equal  Access  to  Justice  Act,  implementation; 

withdrawn,    24779 
Natural  gas  companies  (Natural  Gas  Act): 
Pipelines  ~ 


.^  flBlanket  certificates  for  routine 
)«  transactions  and  sales,  etc., 

12326 
Interstate  transportation  of  gas  for 
others;  effects  of  pariial  wellhead 
decontrol,     114,    4871,    24130, 
26220 
Ratemaking,  risk,  and  financial  effects 
of  pariial  wellhead  decontrol, 
3801.    8639 
Underground  gas  storage  repori  (Form  No. 
8)  and  gas  supply  and  requirements 
report  (Form  No.  16),    20109 
Natural  Gas  Policy  Act: 
Ceiling  prices  for  high  cost  natural  gas 
produced  from  tight  formations  - 
Colorado.    6198,    14249 
Kansas.    21454,    26220 
Kentucky,    11901 
Texas,    15729 
Utah,    25264 
West  Virginia,     10505 
Wyoming.    5400 
Ceiling  prices  for  high  cost  natural  gas  to 
commodity  values;  limitation  on 
incentive  prices;  extention  of  time, 
2829 
First  sales;  bona  fide  offers;  right  of  first 
refusal,     10243 
Extension  of  time,     1 5 1 76 
Pipelines  - 

Interstate  transportation  of  gas  for 
others;  effects  of  partial  wellhead 
decontrol,    114,    4871,    24130. 
26220 
Ratemaking,  risk,  and  financial  effects 
of  pariial  wellhead  decontrol, 
3801.    8639 
Organization,  functions,  and  authority 
delegations: 
Chief  Administrative  Law  Judge;  designation 
of  presiding  officers  in  remedial  order 
appeal  proceedings,     15730 
Policy  and  interpretations: 
Natural  gas  pipeline  companies;  ratemaking 
treatment  of  investment  tax  credits, 
8138 
Extension  of  time,     12323 
Regulatory  agenda,     18084 
Rulemaking  proceedings;  termination,    24779 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Alabama  Power  Co.  et  al.,    25312 
Alamito  Co.  et  al.,     14747,     19795.    23757 
American  Electric  Power  Service  Corp.  et 

al.,    9116.     11238,     11539,     15476 
Arizona  Public  Service  Co.  et  al.,     15216 
Baltimore  Gas  &  Electric  Co.  et  al.,    14421 
Brigham  City,  UT,  et  al.,    1264 
Centel  Corp.  et  al.,     13412 
Central  Maine  Power  Co.  et  al.,     16129 
Cliffs  Electnc  Service  Co.  et  al.,    24679 
Connecticut  Light  ft  Power  Co.  et  al., 

10534,     12381 
Consumers  Power  Co.  et  al.,    23181 
Dayton  Power  ft  Light  Co.  et  al.,    19226 
El  Paso  Electric  Co.  et  al.,     1925,    26247 
Rorida  Power  Co.  et  al.,    25302 
Florida  Power  ft  Light  Co.  et  al.,     12866, 

20583 
Georgia  Power  Co.  et  al.,    14416 
Green  Mountain  Power  Corp.  et  al.,    6040 
Gulf  Power  Co.  et  al.,    9882 
Gulf  States  Utilities  Co.  et  al.,    7212 
Hoi  yoke  Water  Power  Co.  et  al.,    7371 
Idaho  Power  Co.  et  al.,    20279,    21342 
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Illinois  Power  Co.  el  al.,    4893 
Indiana  &  Michigan  Co.  et  al.,    136SO 
Kansas  Gas  &  Electric  Co.  et  al.,    7118, 

20828 
Kansas  Power  &  Ligh'  Co.  et  al.,    2334 
Long  Island  Lighting  Co.  et  al.,    396S 
Northeast  Utilities  el  al.,    86SS 
Pacific  Gas  &.  Electric  Co.  et  al.,    12387, 

21930 
Pennsylvania  Power  Co.  et  al.,    19074 
Public  Service  Co.  ofMfliana,  Inc.,  et  al., 

8779  *" 

Public  Service  Co.  of  New  Mexico  et  al., 

2604,    S662 
Public  Service  Co.  of  Oklahoma,     14140 
San  Diego  Gas  &  Electric  Co.  et  al.,    I8SS7 
Southern  California  Edison  Co.  et  al.,    15608 
Texas-New  Mexico  Power  Co.  et  al.,    6380 
West  Texas  Utilities  Co.  et  al.,    3589 
Emergency  action  plan  guidelines,    14142 
Environmental  effects: 
Hydropower  projects  clustered  in  river 
'  basins;  assessing  procedures;  inquiry, 
3385 
Hydropower  projects  clustered  in  river 
basins;  assessing  procedures;  inquiry  - 
Owens  River  Basin,  CA;  hearing, 

20281 
Salmon  River  Basin,  ID;  hearing, 

20281 
Snohomish  River  Basin,  WA;  hearing, 
20282 

Environmental  statements;  availability,  etc.: 
Fort  Smith,  AR,    19573 
Gold  Run  Hydro  Associates  et  al.,     16737 
Great  Northern  Nekoosa  Corp.,    18556 
Nicholson,  Orville,  et  al.,    18557 
Point  Arguello  Natural  Gas  Line  Co.,    7818 
R&D  Power  Co.  et  al.,    21496 
Reed  Hydro-electric  Corp.  et  al.,    20273 
Tennessee  Gas  Pipeline  Co.,     1 1934 
Texas  Eastern  Transmission  Corp.  et  al., 

10535 
Wisconsin  Electric  Power  Co.  et  al.,    15480 
Hydroelectric  applications,    1619,    3015, 

3957,    4999,    7109,    8380,     10300,    11541, 
13067,     14014,     14964,     14973,     15609, 
18730,     19788,     19998,    20829,    21649, 
24683,    25303 
Interlocking  directorate  filings: 
Bemhart,  John  B.,  et  al.,    20279 
Bien,  Frank  N.,  et  al.,    5118 
Byrnes,  Robert  E.,  et  al.,    23825 
Disbrow,  Richard  E.,  et  al.,    25762 
Dowd,  A.  Joseph,  et  al.,    2331 
Fox,  S.  Robert,  Jr.,  et  al.,    1926 
Greenman,  Frederic  E.,  et  al.,     13278 
.    Harlacher,  Meredith  R..  Jr.,  et  al.,    24932 
Hatch,  Arthur  A.,  et  al.,    10535,    23501 
Nims,  Harrie  R.,  et  al.,    7375 
Parent,  Brian  A.,  et  al.,    24690 
Sullivan,  Paul  J.,  et  al.,    25303 
Uligan,  Charles  Gregory,  et  al.,    4892 
Meetings;  Sunshine  Act,    593,    1296,    2888, 
3077,    5730,    6309,    7687,    9756,     11783, 
13912,     14333.    14486,    14791,     15669, 
16579,    20031,    20520,    21688,    23379, 
23575,    24736,    24979,    25378,    26435 
Memorandum  of  understanding: 
Transportation  Department;  liquefied  natural 
gas  facilities,    20275 

Natural  gas  certificate  filings: 
ANR  Pipeline  Co.  et  al.,     12372,     14980, 
18551,    19075,    21929,    23180,    24290, 
25295 


Arkansas  Oklahoma  Gas  Corp.  et  al.,    24814 
Arkla  Energy  Resources  et  al.,    21336, 

23758,    26245 
Black  Mariin  Pipeline  Co.  et  al.,    26403 
Carnegie  Natural  Gas  Co.  et  al.,    18912 
Colorado  Interstate  Gas  Co.  et  al.,    5664, 

10840,    20264 
Columbia  Gas  Transmission  Corp.  et  al., 

1266.    2714,    2851.    5113,    5668,    7952, 

8776,    9313,    10097,     14137,    19784, 

23822,    24681,    26249,    26834 
El  Paso  Natural  Gas  Co.  et  al.,    12382, 

12857 
Equitable  Gas  Co.  et  al.,    2332 
International  Paper  Co.  et  al.,    25756 
MonUna-DakoU  Utilities  Co.  et  al.,    6982 
Mountain  Fuel  Resources,  Inc..  et  al., 

11752,    13278 
National  Fuel  Gas  Supply  Corp.  et  al.,    9316 
Natural  Gas  Pipeline  Co.  of  America  et  al., 

14022 
Northwest  Central  Pipeline  Corp.  et  al.. 

1617,    15607 
Northwest  Pipeline  Corp.  et  al..    6033 
Panhandle  Eastern  Pipe  Line  Co.  et  al., 

7821,     14751 
Seagull  Intersute  Corp.  et  al,    12389,    16743 
Texas  Eastern  Transmission  Corp.  et  al.. 

7119 
Transcontinental  Gas  Pipe  Line  Corp.  et  al.. 

2605.    3966.    9888 
United  Gas  Pipe  Line  Co.  et  al..    2336. 

2608.    11242.     12861.    15777.    20585, 

25763 
Williston  Basin  Intersute  Pipeline  Co.  et  al., 

3382,     13416 
Natural  gas  companies: 

Btu  measurement  adjustments;  refimd 

procedures;  rehearing,  etc.;  stay  denied, 

19227 
Certificates  of  public  convenience  and 

necessity;  applications,  abandonment  of 

service  and  petitions  to  amend,    541, 

4259,    8656.    8660.    10838.    14011. 

14419.     14420.     16738.    20927.    21496. 

21497.  23504.    25124.    25761 
Small  producer  certificates,  applications, 

1931,    5299,    8781,     10838,     13281, 

16742,    24025 
Natural  Gas  Policy  Act: 
OCS  leases;  blanket  determinations,    337, 

338,    9895 
Well  category  determinations,  etc.,    4999, 

6990,     10836,    11932,    12393,     12395, 

15606,     15607,     18729,     19576,     19577, 

21498,  23183,  23827,  24693 

Oil  pipeline  construction  cost  (1984),    15965 
Oil  pipelines,  interstate;  tentative  valuations, 
5007,     15965,     18726,    20930.    24814. 
26402.    26403 
Preliminary  permits  surrender: 
Ball  Club  Associates  et  al..    20262 
Las  Cruces.  NM.  et  al..    24817 
Procurement: 
Commercial  activities,  performance;  cost 
comparison  studies  schedule  (OMB  A-76 
implementation),     19572 
Production-Related  Costs  Board;  membership, 

8380 
Small  power  production  and  cogeneration 
facilities;  qualifying  status;  certification 
applications,  etc.: 
Alexandria/Arlington  Resource  Recovery 

Corp.,    3957,    6982 
Amalgamated  Sugar  Co.  et  al..     13066 
American  Electric  &  Power.  Ltd..    5007 
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Amoco  Production  Co.  et  al..    21928 
Babcock  &  Wilcox  Co.  et  al..    1 1938 
Baker.  L.  Maurice,  et  al..  -3384 
Beker  Industries  Corp.  et  al.,    2337 
Bella  Rosa  Winery,  Inc.,  et  al.,    14748 
Bennington  Power  Associates  et  al.,    12865 
Bethlehem  Steel  Corp.  et  al.,    91 18 
Brown,  William  G.,    338 
C&H  Waste  Energy.  Inc..  et  al.,    12386 
Carson  Energy,  Inc.,  et  al.,    14014 
Catalyst  Energy  Development  Corp.,    6982 
Cogeneration  National  Corp.  et  al.,    14136 
Cogenic  Energy  Systems,  Inc.,  et  al.,    19797 
Cogentrix  of  North  Carolina,  Inc.,  et  al., 

10306,    26834 
Com  Products,    339 
Crozer-Chester  Medical  Center,    19566 
Delta  Energy  Project— Phase  III  et  al., 

20282 
East  Orange  General  Hospital  et  al.,    24818 
Energy  Development  &  Construction  Corp., 

339 
Frito-Lay  Inc.  et  al.,    11549 
Gresham,  Richard  R.,  et  al.,    9887 
Hydro  Energies  Corp.  et  al.,    23502 
Hydrodynamics,  Inc.,    6989 
Jenni,  Don,    20283 
Knott,  James  M.,  etal.,    21344 
Mercy  Hospital  et  al..    6036  , 

Modular  Generating  Systems,  Ific,  et  aK 

5119 
New  Hanover  County.  NC.    339 
Nitram.  Inc..  et  al.,    4896 
Northeast  Oklahoma  Energy  Co.,    1 1012 
Northern  Cogeneration  One  Co.,    339 
Northwest  Power  Co.  et  al.,    9320 
Olmsted,  MN,  et  al..    7373 
Pagnotti  Enteprises,  Inc.,  et  al.,    25760 
Power  Developers,  Inc.,  et  al.,    4259 
Prince  George's  County,  MD,    5663 
Resources  Extraction  &  Processing  Co., 

9894 
Rimer,  Morton,  et  al.,    20270 
Riverbend  Electric  Co.  et  al.,    1 1241 
Scott  Paper  Co.  et  al.,    23825 
Shell  California  Productions.  Inc..  et  al., 

2717 
Signal  Energy  Systems,  Inc.,  et  al.,    16130 
Stone  Container  Corp.,    340 
Thermo  Power  &  Electric,  Inc.,    340 
Transworld  Wind  Corp.  et  al.,    1927 
Tretolite,  Inc.,    340 
University  Cogeneration  Partners  Ltd.  et  al., 

16749 
Upjohn  Manufacturing  Co.  et  al.,    24692 
Vicon  Recovery  Systems,  Inc.,    341 
Warren  Petroleum  Co.,    341 
Wehran  Eenrgy  Corp.,    6991 
White,  Terry  G.,    3956 
Hearings,  etc.: 
AEP  Generating  Co.  et  al.,    330 
Alabama  Power  Co.,    20261 
Alabama-Tennessee  Natural  Gas  Co.,    381, 

10096,    25120 
Algonquin  Gas  Transmission  Co.,    332, 

2854,    3968,    6037,    6038,    7632,    7633, 

8656,     10096,     13412,     14007,     14417, 

15961,    20262,    24025 
American  Petrofina  Co.  of  Texas  et  al., 

14963 
Anadarko  Production  Co.,    25121 
ANR  Pipeline  Co.  et  al.,    523,    2331,    3968, 

7108.     14007.     19572 
Appalachian  Power  Co..    881.    7214 
Applied  Energy  Services.  Inc..  et  al..    14417. 

19075 
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Aqutncrgy  Systems,  Inc.,  et  «J.,    91 19 
ARCO  Oil  &  G«s  Co.,    18727 
Arkansas  Louisuuu  Gas  Co.,    S23,    881. 

4257,    7815,    9i01,     11414 
Arkla  Energy  Resources.    9892,    10097 
Arkoma  Productioa  Co.,    8185 
Bay  Suie  Gas  Co..    24293 
Bayou  interstate  Pipeline  System,    1264, 

2603 
EBB  Power  Associates,  Inc..    4998 
Beck.  Eileen  M.,    1 1932 
Bergman,  Klaus,    6033 
Bethel  Associates,     18288 
Big  Sage  Associates,    7951 
Bliss  Petroleum.  Inc.,  ef  al.,     1 1239 
Bonneville  Power  Administration,     14282, 

19443.     19444 
Boston  Edison  Co .    3015.    25122.    26036 
Boundary  Gas,  Inc.,    3955.     10097 
Brookpon  Associates.    7815 
Buck  Rock  Hydro,  Ltd.,    8773 
Buckhom  Associates,    8657 
Burnt  Ranch  Stables.     14417 
Cairo/New  York  Associates,    3404 
Cairo/WickiifTe  Associates,    9119 
Calero  Associates,    8773 
California  Department  of  Water  Resources. 

524 
Campbell  Development.  Inc.,     12857 
Canadianoxy  Oflshore  Production  Co.,    881 
Canyon  Creek  Compression  Co.,     14136 
Carolina  Power  &  Light  Co.,    4889 
Carter.  Hugh  A.,  Jr.,    7815 
Cedar  Falls  Utilities,     14417 
Centel  Corp..    21490.    24679 
Central  Illinois  Light  Co..    4891 
Central  Illinois  Public  Service  Co.,    20263 
Central  Louisiana  Electric  Co.,  Inc.,    332 
Central  Power  A  Light  Co.,    996 
Central  A  South  West  Services,  Inc.,    24026 
CFS  Hydroelectric  Associates,    7952 
Chase  Exploration  Corp.  et  al.,    23497 
Cherry  Creek  Associates,    8658 
Chevron  U.S.A.  Inc..    5299 
Chino  Mines  Co..    2714 
Cincinnati  Gas  A  Electric  Co.,    997 
Cities  Service  Helex,  Inc.,    19573 
Cities  Service  Oil  A  Gas  Corp.  et  al.,    7108, 

7214.    23497.    26249 
Citizens  Energy  Corp.  et  al.,    9884 
Citizens  Utilities  Co  ,    6038 
Clay  Petroleum.  Inc  .     14008 
CNG  Producing  Co..     14418 
Coasul  Oil  ft  Gas  Corp.,    18555 
Colonial  Corp.,    23498 
Colorado  Gas  Compression,  Inc.,    23498 
Colorado  Intersute  Gais  Co.  et  al..    1265. 

2603,    3969.    6039.    8658,    9119, 

11241,     14008,     16734,    21655,    25622 
Columbia  Gas  Transmission  Corp.  et  al.. 

524,    525,    882,    883,     1933.    2603, 

4257,    5659,     13082,    24563 
Columbia  Natural  Resources,  Inc.,    24027. 

24028 
Commercial  Pipeline  Co.,  Inc.,     13067 
Commonwealth  Edison  Co.,    23498 
Conoco  Inc  et  al.,    525.    6988.     15476 
Consolidated  Edison  Co.  of  New  York,  Inc., 

997 
Consolidated  Fuel  Supply,  Inc..    24293 
Consolidated  Gas  Supply  Corp.  et  al., 

11932 
Consolidated  Gas  Transmission  Corp., 

4998.    6039,     14283,     18728,    25755 
Consolidated  System  LNG  Co.  et  al.,     19578 
Cook  Electric.  Inc.,    7815 


7633, 
23055. 


8658. 


Cord.  Virginia  Kirk.     16750 

Coronado  Transmission  Co.  et  al..    8188 

Crystal  Oil  Co..    9120 

Cuddebackville  Associates.    18288 

Delhi  Gas  Pipeline  Corp.  et  al..     14418 

Des  Moines.  lA.    3955 

Diamond  Shamrock  Exploration  Co.,    23500 

Distrigas  Corp.  et  al..    24563 

Dtstrigas  of  Massachusetts  Corp.. 

7815,    14139,    20276,    20278. 

26606 
Duke  Power  Co..    6039 
Duquesne  Light  Co.,     13277 
East  Sidney  Associates,    18289 
East  Tennessee  Natural  Gas  Co. 

24294 
Eastern  Shore  Natural  Gas  Co.,    IS96I, 

16734 
Eden  Valley  Hydro.  Ltd..    8773 
El  Paso  Natural  Gas  Co.  et  al..     1928,    7816, 

10100,  12393.     14749,     14750,     15478, 
19574.    25755 

Electric  Energy,  Inc.,    332 

Elwood  City,  PA,    1928 

Energy  Marketing  Exchange,  Inc.,    16736. 

24294 
EnTrade  Corp.,    20926 
Enumclaw/Washington  Associates,    9502. 

25122 
Eppich.  Frank  J.,    6033 
Equiuble  Gas  Co..    8658.     14419 
Everest  Exploration  II  et  al.,    20927 
Everest  Minerals  Corp.  et  al.,    20926 
F&T  Services  Corp.,    25446 
Fairview  City  Corp.,     1 1549 
Florida  Gas  Transmission  Co..    2334,    6039, 

10101,  24295,    25122 
Rorida  Power  Corp..    997,    998 
Florida  Power  ft  Light  Co..    21493 
Fountain  City  Associates,    9120 
Franklin  Associates,    9502 

Frontier  Land  ft  Power  Corp.,    23500 
G.E.C.  Oil  ft  Gas  Operations,     10837 
Gas  Gathering  Corp.  et  al.,    7371,    26249 
Gas  Research  Institute,    24564 
Georgia  Power  Co..    26608 
Glen  Elder  Associates,    16737 
Golden  Wheel  Hydro,  Ltd.,    8773 
Goodrich  Oil  Co..     18555 
Granite  Associates.    26606 
Granite  State  Gas  Transmission.  Inc., 

11551,    25446 
Great  Lakes  Gas  Transmission  Co.,    6040, 

7956,     14009,    20927.    21656 
Great  Northern  Nekoosa  Corp.,    23055 
Green woood  County,  SC.     14139 
Gresham,  Richard,  et  al..    14421,    14964 
Gulf  Sutes  Oil  ft  Refining  Co.,     19575 
Gulf  Sutes  Utilities  Co.,    332,    26249 
Hackett,  Luther  F.,    19575 
Hadson  Gas  System,  Inc.,    25756 
Hamilton  Brothers  Oil  Co.,    883 
Harrisonburg  Associates,     16735 
Hawaiian  Electnc  Co..    4892 
Holt,  Timothy  F.,  et  al.,    7957 
Horn,  Tom,     16737 
Houston  Pipe  Line  Co.  et  al., 

18289 
Hydraco  Power,  Inc..    20591 
Hydro  Resources  Co.  et  al.. 
Hydro- West,  Inc.,    13074 
Illinois  Power  Co.,    2855 
Independence  Electric  Corp.. 
Indianapolis  Power  ft  Light  Co. 

10101 
Inland  Gas  Co.,  Inc.,     1268,    25623 


Inc.. 


5660,     10307. 


11932 


6990,    9502 
4260, 


Inland  Ocean,  Inc  ,    21495 
Inter-City  Minnesota  Pipelines,  Ltd., 

6043.     14009.    24295 
Iowa  Public  Service  Co..    3969,    4260 
Iowa-Illinois  Gas  ft  Electric  Co.,    9120 
Jacks,  Carol  Agnes,    26608 
Jakes  Branch  Gas  Co.,    5659 
Jersey  Central  Power  ft  Light  Co.,    21656 
K  N  Energy,  Inc  ,    538.     1269.    3955. 

7372.     19575 
Kaneb  Production  Co.,    21495 
Kansas  City  Power  ft  Light  Co.,    883. 

4261 
Kansas  Gas  ft  Electric  Co..    2716.    8186. 

24295 
Kansas  Power  ft  Light  Co..    332.    333. 

24295.    24296 
KemaNord.  Inc..     11415 
Kentucky  Hydro  Associates.    5660 
Kentucky  West  Virginia  Gas  Co..    14010 
Kerr-McGee  Corp.,    5299 
Killington  Hydroelectric  Co.,    6382 
Kloc,  Thomas  J,     11933 
Koch  Industries,  Inc.,    11933 
Kuparuk  Transportation  Co.,    3404 
Ladd  Petroleum  Corp.,    2856 
Lansing  Board  of  Water  ft  Light,    4261 
Laurel  Fuel  Co.,    23501 
Lawrenceburg  Gas  Transmission  Corp., 

2335.    9892.    10837.     15217 
Leo  M.  Riley  Co..    2716  | 

Liberty  Natural  Gas  Co.,     15606 
Lind.  Thomas  O..     15480 
Little  America  Refining  Co.,    9502 
Locust  Ridge  Gas  Co.,    1269,    6043 
Los  Gatos  Associates,    78 1 7 
Louisiana  Intrastate  Gas,    20269 
Louisiana  Resources  Co.  et  al.,    526,    16739, 

26833 
Louisiana-Nevada  Transit  Co.,    538,    884, 

19575 
Malone,  Edward  H..    7108 
Manti,  UT,  et  al.,    9885 
Marathon  Oil  Co.,    4261 
Marion  Corp.,    21495 
Massachusetts  Refusetech,  Inc.,     15479 
McCommons  Oil  Co.,     19567 
Mega  Renewables.     14419.    20269 
Mesa  Petroleum  Co..    538 
MGF  Oil  Corp.,    23501 
Michigan  Consolidated  Gas  Corp.,     1 1552 
Michigan  Gas  Storage  Co.,    7117,     16735, 

20269,    25447 
Mid  Louisiana  Gas  Co.,    5660,    24564 
Midwestern  Gas  Transmission  Co.,    1269, 

8659.     10308,    21657,    24296,    25760 
MIGC,  Inc.,     12385.     18289 
Miller.  William  R..     14013 
Mississippi  Fuel  Co..    16741 
Mississippi  River  Transmission  Corp.  et  al., 

6043.    8774.     12860.     14010,     14011, 

14283,    23055 
Missouri  Hydro  Associates,    7817 
Mitchell  Energy  Corp.,     14420 
Mobil  Oil  Corp.  et  al..    5300 
Mojave  Pipeline  Co.,     19567 
Monuna  Power  Co.,    24296 
Montana-DakoU  Utilities  Co.,    526,    7372 
Montaup  Electric  Co.,    527 
Monterey  Pipeline  Co.  et  al.,     12386 
Mountain  Fuel  Resources.  Inc.,     1929, 

7634.    7817.    20271,    25760 
Mountain  Lake,  MN,  et  al..    997 
Mountain  West  Hydro.  Inc..    6990 
Murphy  Oil  Corp..    21496 
Muskingum  River  Hydro  Associates,     14963, 

25447 
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Nadel  ft  Gussman  Oil  Co.,    39SS 
NantahaU  Power  ft  Light  Co.,    528 
National  By-Prodncts,  Inc.,  et  al.,    12394 
National  Fuel  Gas  Supply  Corp.,    884, 

1270,    1930,    2335.    4736,     10102 
Natural  Gas  Pipeline  Co.  of  America  et  al., 

1930.    2604,    4258,    7215,    8186,    8659, 

10309,     11241,    11552.    13414,    14011, 

16741,     16742,    24296,    26606 
Neches  Pipeline  System,    19569 
Neisler,  Inc.,    21658 
New  Valley  Hydro  Ltd..    8774 
New  York  City  Department  of 

Environmental  Protection,    24027 
New  York  Sute  Electric  ft  Gas  Corp., 

24297 
Newaygo,  MI.     15606 
Niagara  Mohawk  Power  Corp.  et  al.,    528, 

885.    15962 
North  Penn  Gas  Co..    6044.    24565 
Northampton  Associates,     16735 
Northern  Border  Pipeline  Co.,    14139, 

24297 
Northern  Indiana  Public  Service  Co.,    24297 
Northern  Natural  Gas  Co.,    540,    885, 

1930,    10102.    15217.     15964.     18556, 

19576,    20271 
Northern  Sutes  Power  Co.,    21659 
Northwest  Alaskan  Pipeline  Co.,    21660 
Northwest  Central  Pipeline  Corp.,    6044, 

13075,    19569.    25122,    25123 
Northwest  Pipeline  Corp.  et  al.,    333,    886, 

3956.    3969.    5661.    7373.    7817.    9886. 

9892.     15964.    16742.     19795.    20272, 

25447 
Nuclear  Energy  Group.  Inc..     14420 
NuMaineCo  Corp..    6991 
Oasis  Pipe  Line  Co.  et  al..    4262,    23182, 

24565 
Overthrust  Pipeliae  Co..    1931 
Ozark  Gas  Transmission  System,     13651 
Pacific  Gas  ft  Electric  Co..    333.    14964 
Pacific  Hydropowcr  Co..    3404 
Pacific  Interstate  Transmission  Co.,    9893, 

18290 
Pacific  Offshore  Pipeline  Co.,    9893.    16735 
Pacific  Power  ft  Light  Co..    334.    887. 

13075.    19576.    24297 
Panhandle  Eastern  Pipe  Line  Co.  et  al., 

530,    540,    887.    2336.    3404.    5661. 

7373.    12395,    20272,    23055,    23056. 

25761 
Paris  Hydro  Associates,    12395 
Park-Ohio  Energy,  Inc.,    23503 
Pasadena,  CA.    9502 
Penn-York  Energy  Corp.,    5661.    21660 
Pennsylvania  Electric  Co.  et  al.,    2716 
Pennzoil  Co.  et  al..    3969.    18729,    23825. 

26250 
Pennzoil  Oil  ft  Gas.  Inc..  et  al..    4263 
Pensacola,  FL,  et  al..    5659 
Phillips  &  Spradley.    23503 
Pine  Crest  Hydro  Ltd..    1 1555 
Plains  Electric  Generation  ft  Transmission 

Cooperative.  Inc..  et  al..    8774 
Plumas  County  Flood  Control  ft  Water 

Conservation  District.    531 
Pogo  Producing  Co..     1933 
Portland  General  Electric  Co.  et  al.,    334, 

7819,     14012 
Public  Service  Co.  of  New  Mexico,    998 
Public  Utility  District  No.  I  of  Chelan 

County.  WA,     '4012 
Public  Utility  District  No.  1  of  Franklin 

County.  WA.    2716 
Public  Utility  District  No.  1  of  Lewis 
%  County,  WA.    1933 


Puerto  Rico  Electric  Power  Authority, 

4263 
Pure  Energy  Co.,    13280 
Raton  Natural  Gas  Co.,    10838,    25124, 

26252 
Resources  Recovery  (Dade  County),  Inc., 

24934 
Ringwood  Gathering  Co.,    10102 
Roaring  Creek  Ranch,    20592 
Rogerson  Associates,    8774 
Samson  Resources  Co.,    7118,    25454 
Sanford,  Charles  S..  Jr..    9892 
SanU  Rosa.  CA.    14007 
Schneider  Lift  Translator  Corp..    24934 
Sea  Robin  Pipeline  Co..    1931.    24298 
Seaward  Development-Hart  Island 

Associates,    23826 
Shaffer,  Jack  A.,    25623 
Sierra  Pacific  Power  Co.,    9887,    24028 
Skopos,  Michael  J.,    13280 
Snow  Mountain  Pine  Co.  et  al.,    11933 
South  Carolina  Generating  Co.,  Inc.,    998. 

7956 
South  Carolina  Public  Service  Authority. 

1934,    23503,    23827 
South  Georgia  Natural  Gas  Co.,    24030 
Southern  California  Edison  Co.,.  531,    3015, 

4998,    9894,    24298,    25762.    26250 
Southern  Indiana  Gas  ft  Electric  Co.  et  al., 

26251 
Southern  Natural  Gas  Co.,    541,    1932, 

3970.     10102.    18290,    25624,    25763 
Southwest  Gas  Corp..    11241 
Southwestern  Electric  Power  Co.,    531, 

7819,    24298 
Southwestern  Power  Administration.    25124 
Southwestern  Public  Service  Co..    13415 
Spottsville  Associates,    9120 
St.  Joseph  Light  ft  Power  Co.,    998,    999 
Sterling  Enterprises,  Inc.,    7957 
Stingray  Pipeline  Co..    16736 
Stockport  Associates,     18290 
Sullivan  Drilling  Co.  et  al.,    2856 
Summer,  Virgil  C.    25624 
Tacoma,  WA,  et  al.,    4263 
Tampa  Electric  Co.,    334,    20592j 
Tenneco  Oil  Co.  et  al..    7375 
Tennessee  Gas  Pipeline  Co.  et  al..    531. 

888.    7821,     19077,    20273,    20929, 

24030,    24299,    24566,    26607 
Texaco  Oils  Inc.,    533 
Texaco  Producing  Inc.,    25448 
Texas  Eastern  Transmi&ion  Corp.,    542, 

1270,    1932,    4258,    7215,    7821,    9894. 

11555,    14013,    18290,    20274,    20592, 

20929,    26607 
Texas  Gas  Pipe  Line  Corp.,    19577 
Texas  Gas  Transmission  Corp.,    1270,    2857, 

3956,    9895,    10310,    19577.    25453 
Texas-New  Mexico  Power  Co..    4264 
Thompson  Associates.    18291 
Toce  Oil  Co..  Inc..  et  al..    7118 
Trailblazer  Pipeline  Co..    4736 
Transcontinental  Gas  Pipe  Line  Corp.  et  al.. 

534,    535,    3406,    4264,    8775,    9895, 

10840,    11555.    12861.    14141.    14283. 

18291.    23183.    24300 
Transwestem  Pipeline  Co.  et  al..    9503. 

10103,    20274 
Trinity  Bar  Hydro  Ltd.,    14421 
Trunkline  Gas  Co.,    543,    888.    4895, 

13416,    19570,    25126 
Tuolumne  County,  CA,    8773       ! 
Union  City  Associates,    16736 
Union  Electric  Co.,    536,    999 
Union  Oil  Co.  of  California  et  al.,    14964 
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United  Gas  Pipe  Line  Co.  et  al.,    1 1415, 

13416,    14284,    24300,    24566.    24690 
United  Hydro  Partners,    21504 
Utah  Power  ft  Light  Co.,    261 1 
Utilities  Holding  Co.  et  al.,    15%5 
Valero  Interstate  Transmission  Co.,    3970, 

20275,    24567,    25624 
Valley  Gas  Transmission,  Inc.,    14013 
Vanceburg,  KY,    8775 
Vermont  Yankee  Nuclear  Power  Corp., 

16344,    19570 
Vesu  Energy  Co.,    18729 
Virginia  Electric  ft  Power  Co.,    21660 
Walter  Oil  ft  Gas  Corp.,    19577 
Warren  Hydro  Partners,    9895 
Washington  Water  Power  Co.,    23184 
West  Penn  Power  Co.,    1934 
West  Texas  Utilities  Co.,    334.    11936 
Western  Gas  IntersUte  Co..    10310,    26608 
Western  Gas  Supply  Co..    8781 
Western  Transmission  Corp.,    1270,    23184 
Williston  Basin  Interstate  Pipeline  Co., 

8775.    14013,    14142.    20593.    23827 
Winona  Hydro  Partners.    21662 
Wisconsin  Electric  Power  Co..    26251 
Wisconsin  Power  ft  Light  Co..    6991. 

24300 
Wisconsin  Public  Service  Corp..    24301 
Wisconsin  Valley  Improvement  Co..    9887 
Woodbury  Associates.    8660 
Worcester/Southbridge  Associates.    3406 
Yankee  Atomic  Electric  Co..    5300 
Zenith  Natural  Gas  Co.,    889 

FEDERAL  FINANCIAL 

INSTITUTIONS  EXAMINATION 
COUNCIL 

NOTICES 

Foreign  banks,  U.S.  branches  and  agencies: 
Assets  and  liabilities  report  form,  14157 
Country  exposure  report;  inquiry.    2722 

Trust  assets,  annual  report  (Form  001); 
proposed  revision,    13656 

FEDERAL  GRAIN  INSPECHON 
SERVICE 

RULES 

Administration: 

Licenses  and  authorizations  (for  individuals 
only),    5969 
Grade  descriptions;  restrictions  on 

representation,    9981 
Grain  standards: 
Com,    1039 
Oatt,    1039 

Soybeans.    18455.    23663 
Triticale;  correction,    5733 
Reporting  and  recordkeeping  requirements, 

18985 
Supervision,  monitoring,  and  equipment 
testing;  grain  transfers  into  export 
elevators,  etc.,    2273 

PROPOSED  RULES 

Administration: 
Official  services,  original  services,  review  of 
weighing  services,  etc.;  revision  and 
clarification,    15569 
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Reporting  and  recordkeeping  requirements, 

948 
Weighing  requirements.  Class  X  and  Class  Y, 
'    and  inspection  methods  and  procedures, 

7598 

NOTICES 

Agency  designation  actions; 

Alabama.    4715 

Alaska.    4716,    18541 

Arkansas,    4716,    1 8541 

California,    135,    18542 

Colorado,    135,    13641.    23323 

Idaho.    23323 

Illinois,  4716,  8350,  12841.  18542 

Indiana,  835a  8352.  18543 

Iowa,  136,  4715;  8351.  23322 

Kansas,  8351,  18542 

Kentucky,  12842.  23322 

Nebraska.  135.  12841.  23323 

North  Dakota,  4716,  12841,  12842. 
23322 

Ohm.  12842.  23322 

Tennessee.  4716,  18541,  18544 

Utah.  23323 

Washington.    135 

Wyoming.    8350,    23323 
Committees;  establishmenl.  renewals, 
terminations,  etc.: 

Advisory  Committee.    24264 
Meetings: 

Advisory  Committee,     11745,     19425, 
26234 

FEDERAL  HIGHWAY 
ADMINISTRATION 

RULES 

Engineering  and  traffic  operations: 
Highway  design  standards,  geometric; 

incorporation  by  reference:  request  for 

comments.     14914 
Public  lands  highways.     I07S5 
Uniform  Traffic  Control  Devices  Manual; 

amendments.     1 0001 
Utilities,  accommodation.    20351 
Utility  relocations,  adjustments  and 

reimbursements.    20344 
Motor  earner  safety  regulations: 
Financial  responsibility  minimum  levels; 

motor  earners  of  passengers.    7061 

PROPOSED  RULES 

Engineering  and  traffic  operations: 
Bridges,  structures,  and  hydraulics; 

navigational  clearances  for  bridges. 

14251 
Construction  quality  and  competition;  use  of 

warranties  and  guaranties;  advance 

notice.    4234 

Extension  of  time.     14722 
Contract  procedures;  submission  of  affidavit 

of  noncollusion  with  bids,     12037 
Correction,     14251 
Highway  construction  projects;  erosion  and 

sediment  control,    2694 
Pavement  design  standards  for  highways; 

regulatory  procedures  for  Federal 

adoption  of  revisions;  advance  notice. 

1^103 
Railroads;  overpass  and  underpass  structures 

at  highways,    7067 
Truck  size  and  weight  ~ 


Designated  highway  networks; 

advance  notice,     12825.     13821 
Grandfathered  maximum  semitrailer 
lengths,  and  eombiiwtion 
vehicles,    8342 
Uniform  Traffic  Control  Devices  Manual; 
amendments.     10072,     10506.     16515, 
21857 
Highway  planning  and  research  activities, 

administration  of  funds,     1 2328 
Motor  carrier  safety  regulations: 
Citizen  band  radios  on  buses;  advance  notice, 
1603 
Withdrawn,     15198 
Commercial  motor  vehicle  safely;  advance 

notice  and  docket  closings,    2998 
Commercial  motor  vehicle  State  safety 
regulation  review;  guidelines,     1243, 
7357 
Coaunercial  motor  vehicles;  parts  and 

accessories  necessary  for  safe  operation 
and  inspection,  repair,  and  maintenance; 
advance  notice,     1245 
Drivers  hours  of  service;  10  hour  exemption 

in  log;  proposal  withdrawn.    2297 
Splash/spray  suppression  devices  on  truck 
tractors,  trailers,  and  semitrailers, 
14630 
Public  docket  reopened.    24549 
Toxic  gases  and  ambient  temperature  in 
truck  cabs;  proposal  withdrawn,    3000 
National  Environmental  Policy  Act;  public 
hearings  and  location/design  approval, 
4525 

NOTICES 

Driver's  records  of  duty  status;  exemption, 

15269 
Environmental  statements;  notice  of  intent: 

Allegany  County.  MD.    24606 

Anchorage.  AK.    25646 

Bennington.  VT,  and  Hoosick,  NY.    6305 

Broward  County,  FL,    21388 

Camden  County,  MO,    2653 

Charleston  County,  SC.     15806 

Cocke  County,  TN,    9355 

Coconino  County,  AZ.     10879 

Danville  and  Pittsylvania  County,  VA, 
9938 

Davidson  and  Sumner  Counties,  TN,     19602 

Douglas  County,  NE.     195 14 

Fairfax  County.  V A.     15523 

Fulton  and  DeKalb  Counties,  GA,     16379 

Gallatin  County,  MT,    5345 

Hariford  County,  CT,    25817 

Huntingdon  County,  PA,    24858 

Indianapolis,  Marion  County,  IN,    25150 

James  City  and  York  Counties,  VA,     10879 

Lahaina  District,  HI,    2879 

Laporte  County  et  al.,  IN,    16577 

Lewis  and  Clark  County,  MT.    5346 

Logan  County,  KY.    8809 

Los  Angeles  County,  CA,    5723 

Macomb  County,  MI,    9938 

Monterey  County,  CA,     13446 

Okanogan  County,  WA,     12682 

Otuwa  County,  MI,    8431 

Passaic  County,  NJ,    1667 

Sanu  Clara  County,  CA,     19254 

Stark  and  Mahoning  Counties.  OH.     14784 

Sumner  County,  TN.    25151 
Highway  trust  fund.  Federal;  methodology 
attributing  receipts  to  States;  policy 
statement  and  inquiry,    25812 
Meetings: 

National  Motor  Carrier  Advisory 
Committee,    914,     10572 


Weight-distance  truck  tax;  inquiry,    15223, 
15270 

FEDERAL  HOME  LOAN  BANK 
BOARD 

RULES 

Federal  associations: 
Implementation  of  new  powers;  limitation  on 
loans  to  one  borrower;  final  rule  and 
request  for  comments;  correction,     1043 
Federal  home  loan  bank  system: 
Liquid  assets  and  shori-term  liquid  assets 
definitions;  technical  amendments, 
13968 
Unfair  or  deceptive  credit  practices; 
consumer  protections,     19325 
Federal  Savings  and  Loan  Insurance 
Corporation: 
Accounting  policy  relating  to  acquisition, 
development,  and  construction  loans 
(real  estate  activities),     18233 
Brokered  deposits  -- 

Limitations  applicable  to  institutions 

with  low  net  worih,    5232 
Limitations  on  deposit  insurance; 

clarification  of  amendment,    4197 
Conversions  from  mutual  to  stock  form  — 

Acquisitions  of  convened  institutions. 

5741 
Conversion  proxy  solicitations,    20555 
Modified  conversions,    20390 
Direct  investment  in  real  estate,  service 
corporations,  and  equity  securities, 
6912 
Financial  options  accounting  rule  rescission, 

23395 
Montage  loans,  etc.;  assets  qualifying  for 
deferral  and  amonization  of  gains  and 
losses,    20395 
Mongage-baeked  securities  (reverse 
repurchase  agreements,  etc.);  policy 
sutement,    25205 
Net-worth  requirements. of  insured 

institutions.    6891 
Over-the-counter  financial  options  trading 
and  accounting  for  financial  options; 
final  rule  and  request  for  comments, 
16459 
Subordinated  debt  securities;  issuance  and 
use.    20550 
Federal  savings  and  loan  system: 

Annual  statement  of  condition,    2662 
Combinations  involving  Federal  stock 

associations;  de  novo  policy  statement; 
and  clarifications;  final  rule  and  request 
for  comments,     16071 
Reporiing  and  recordkeeping  requirements,    7 
Savings  and  loan  holding  companies: 
Holding  company  indebtedness,    19329 

PROPOSED  RULES 

Federal  home  loan  bank  system: 

Merger  approvals;  Principal  Supervisory 

Agents  authority,     16271 
Federal  Savings  and  Loan  Insurance 
Corporation: 
Acquisitions  of  control  of  insured 

institutions,     16274 
Criminal  referrals  and  other  reports  or 

statements,    25250 
Finance  subsidiaries  of  Federal  associations; 

transactions  between  an  insured 

institution  and  its  finance  subsidiary, 

20422 
Financial  options,  accounting;  advance 

notice,    23432 
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Industry  conflicts-of-interest,  etc.,    26576 
Insurance  of  accoants;  distribution  of  • 

adjustable-rate  mortgage  information, 
16094 
Insurance  settlement;  reconsideration 

procedures,    19030 
Loans  to  one  borrower,    25715 
Merger  approvals;  Principal  Supervisory 

Agents  authority,    16271 
Settlement  of  insurance,     19185 
Federal  savings  and  loan  system: 
Finance  subsidiaries  of  Federal  associations; 
transactions  between  an  insured 
institution  and  its  finance  subsidiary, 
20422 
Prohibited  consumer  credit  practices,     1863 
Regulatory  agenda,     18092 
Savings  and  loan  holding  companies: 
Industry  conflictsof-interest,  etc.,    26576 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,    889,     1273,     1634,     1635, 
2723,    7121,    8784,     11561,    18573. 
19469,    20497,    20498,    21352 
Conservator  appointments: 

Alliance  Federal  Savings  &.  Loan 

Association,  Kenner,  LA,    5685 
Norihiake  Federal  Savings  &  I  oan 

Association,  Covington,  LA,    11755 
Federal  Savings  and  Loan  Insurance 

Corporation  insurance  premium,    9325 
Meetings: 

Federal  Savings  and  Loan  Advisory 
Council,     14791,    15223 
Meetings;  Sunshine  Act,     1973,    3451,    14486, 
15671,    16385,    18345,     18611,    18765, 
23238,    23870,    25378,    25510,    25650 
Receiver  appointments: 
Beverly  Hills  Savings  &  Loan  Association, 

19092 
Citizens  Savings  A  Loan  Association, 

Batesville,  MS,    26841 
Community  Federal  Savings  &  Loan 

Association  of  Nashville,  TN,    24838 
Fidelity  Savings  &  Loan  Co.,  Martins  Ferry, 

OH,    3836 
Magnolia  Federal  Savings  &  Loan 

Association,  Knoxville,  TN,    24838 
People's  Savings  &  Loan  Association,      * 

Honolulu,  HL    5314 
Southern  California  Savings  &  Loan 

Association,  Beverly  Hills,  CA,    24838 
State  Savings  &  Loan  Association,  Salt  Lake 

City,  UT,     15488 
Western  Commuiv^Savings  &  Loan 
AssociatioiiPEI  ^rrito,  CA,    10318 
Applications,  etc.: 

Bright  Banc  Savings  Association,    7224, 

18573 
Broken  Arrow  Federal  Savings  &  Loan 

Association,     18572 
Brunswick  Federal  Savings,  F.A.,    23194 
Citizens  Savings  Bank,  FSB,    23193 
Commercial  Federal  Savings  Bank,    23193 
Detroit  &  Northern  Savings,  FA.,    3407 
East  Texas  Savings  &  Loan  Association, 

10109 
Federal  Savings  Bank  of  Evangeline  Parish, 

10109 
First  Federal  Savings  &  Loan  Association  of 

Kalamazoo,    3407 
First  Federal  Savings  &  Loan  Association  of 

Longview,    10109 
Hampton  Co-operative  Bank,    23193 
Home  Federal  Savings  Bank,    6248 


Home  Federal  Savings  &  Loan  Association 

of  Oklahoma  City,     10109 
Lawrence  Federal  Savings,  F.A.,    23193 
Madison  County  Federal  Savings  &  Loan 

Association,    20498 
Metropolitan  Savings  &  Loan  Association, 

23193 
Midland/Western  Federal  Savings  &  Loan 

Association  of  Colorado,    1 130 
North  Wilkesboro  Federal  Savings  &  Loan 

Association,     10109 
Peoples  Federal  Savings  Association,     18572 
Progressive  Federal  Savings  Bank,     13657 
Smithville  Savings  &  Loan  Association, 

20499 
Southern  Federal  Savings  &  Loan 

Association  of  Georgia,    8192 
Talladega  Federal  Savings  &  Loan 

Association,    3028 
Western  Federal  Savings  Bank,     1130 
Worth  Federal  Savings  &  Loan  Association, 

13876 

FEDERAL  HOME  LOAN 
MORTGAGE  CORPORATION 


NOTICES 

Meetings;  Sunshine  Act, 
16386,    18765 


7691,    11988, 


FEDERAL  LABOR  RELATIONS 
AUTHORITY  . 

RULES     '  I 

OfTice  addresses  and  geographic  jurisdictions: 
Dallas  Regional  Office,    8993 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership, 
344 

FEDERAL  MARITIME         I 
COMMISSION  ! 

RULES 

Agreements  by  ocean  common  carriers,  etc.: 
Modifications  to  existing  agreements; 

exemption,     16703 
Nonsubstantive  agreements  exemption; 

correction,    6943 
Transshipment  agreements,    6944 
Tariffs;  electronic  filing,     10966 
Tariffs  filed  by  common  carriers  in  foreign 
commerce  of  U.S.: 
Co-loading  practices  by  non-vessel-operating 
common  carriers;  effective  date 
deferred,    20103 
Co-loading  practices  by  non-vessel-operating 
common  carriers,     14704 

PROPOSED  RULES 

Agreements  by  ocean  common  carriers,  etc.: 
Modifications  to  existing  agreements; 

exemption,    5401 
Transshipment  agreements;  environmental 
assessment,    3369 
Marine  terminal  agreements,     13617 

Correction,    19727 
Maritime  carriers  and  related  activities  in 
domestic  offshore  trades;  >•---!  financial 
reporting  and  recordkeer  u     .  -quirements, 
etc.,    23318 
Maritime  carriers  and  relate^i  «     vities  in 
foreign  commerce: 
Agreements  by  ocean  common  carriers,  etc.; 
independent  action  provisions,    10810 
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Extension  of  time,     14264 
Ports  and  marine  terminal  operators,  tariff  , 
filing,  etc.;  proceeding  terminated,    3368 
Regulatory  agenda,     18096 
Shipping  Act  of  1984: 
Interpretation  of  sections  8(a)  and  (c)  for 
excepted  commodities,    10807 
Extension  of  time,    14122 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,    2086,    4906 
Agreements  filed,  etc.,    174,    547,    1131, 
1273,     1938,    1939,    2723,    3028;    3408, 
3836,    4271.    4591,    4798,    5008,    5132, 
5426,    5811,    5812,    6250,    6392.    7000. 
7121.    7224.    7228.    7645.    7832.    7833. 
8784.    9128,    9514,    9515,    9904,    10543, 
11246,    11755,    12081,    13079,    13284, 
13657,    14293,    14294.    14769.    15224. 
15225.    16147,    16148,    16347,    18312, 
18573,    18929.    19581.    19582.    20129, 
20292,    20939,    21506,    23069,    23197, 
23360,    23513.    23514.    23764,    23765,    . 
23827,    24321,    24838,    25127,    25128. 
25323.    26046.    26047,    26841 
Casualty  and  nonperformance,  certificates: 
Carnival  Cruise  Lines,  Inc.,  et  al.,    20620 
Exploration  Cruise  Lines,    20620 
North  Star  Cruises  Ltd.  et  al.,    20620 
Ocean  Cruise  Lines,  S.A.,  et  al.,    6050 
Sundance  Cruises,  Corp..  et  al..    7962 
Committees;  establishment,  renewals, 
terminations,  etc.: 
Automated  tariff  filing  and  information 
system  advisory  committee;  inquiry, 
14453 
Complaints  filed: 
American  Plant  Food  Corp.  et  al.,    23069 
Broes  Trucking  Co.,  Inc.,  et  al.,     13284 
Carrier  International  Corp.  et  al.,    3407 
Energy  and  environmental  statements; 
availability,  etc.: 
Arctic  Gulf  Marine,  Inc.,  et  al.,    3595 
Matson  Navigation  Co.,  Inc.,    9129 
Puget  Sound  Tug  &  Barge  Co.  et  al.,    13421 
Freight  forwarder  licenses:  ^ 

Air,  Land.  Ocean  International  Service,  et 

al.,    3974 
Alpha  Cargo  Service  Corp.  et  al.,    19244 
American  Freight  Exchange,  Inc.,  et  al., 

24702 
Behring  International,  Inc.,  et  al.,    24702 
Christensen,  Ove,  et  al.,    54S 
Coleman  International,  Inc.,  et  al.,    5812 
Dickson,  Gordon  H.,  et  al.,    1 1756 
E.D.S.  International  Shipping  Corp.  et  al., 

23196 
E.H.  Harrington  &  Co..  et  al..    19244 
Fitch.  William  P.,  et  al.,    20008 
General  Transportation  Services,  Inc.,  et  al., 

20008 
International  Movements,  Inc.,    24838 
Interstate  International,  Inc.,  et  al.,    23196 
J.B.  Fong  &  Co.  et  al.,    5813 
Kennelly  &  Sisman  Co.  et  al.,    548 
LMB  Transport.  Inc..  et  al.,    2087 
Mark  V  Systems,  Inc..  et  al..    25464 
Peach  International  et  al..    11756 
Pradillo.  A.R..  et  al..    2086 
Sea-Trans  International  Corp.  et  al..    5813 
Suzanne's  Forwarding  Corp.  et  al.,    3974 
Uniport  Shipping  Corp.,  Inc.,    25465 
Unit  International  Inc.  et  al.,    19244 
Worldwide  Shipping,  Inc.,    25464 
Investigations,  hearings,  petitions,  etc.: 
A/S  Ivarans  Rederi,    20499 
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AABCO,  inc.;  vessel  operating  common 
earners  military  household  goods  rates, 
14293 
Armada  Great  Lakes/East  Africa  Service 

Ltd.  et  aJ..    1S223 
Atlantic  and  Gulf/West  Coast  of  South 

America  Conference,     11246 
Can-Cargo  International,  Inc.,  et  al.,    19581 
Concorde/Nopal  Line;  U.S./Venezuela  trade 
conditions,    7001.    14158,     19092, 
20939 
FkMa  Mercante  Grancolombiana,  S.A.,  et  al., 

3408.    S426 
Marcella  Shipping  Co.,  Ltd.,     19470 
Matson  Navigation  Co.,  Inc.,    3972,    5133 
Trans-Pacific  Freight  Conference  (Hong 

Kong)etal.     15978 
TranvPacific  Freight  Conference  of  Japan/ 
Korea  et  al.;  loyalty  contract 
application,    16347 
U.S.-Argentina  and  Brazil  trades;  shipping 

conditions,    26047 
U.S.-Argentina  trade;  shipping  conditions, 
14159 
Meetings;  Sunshine  Act,     1670,    3451.    4298, 
5349.    6309,    8436,    9940,     12108,     13693, 
16579.     19106.    21689.    23238,    23870, 
24085,    24609.    25510 
Organization,  functions,  and  authority 

delegations,    2863,    21507 
Pan-time  career  employment  program;  inquiry, 

19806 
Rulemaking  petitions: 
American  President  Lines,  Ltd.,    9904, 

14453 
Associated  Latin  American  Freight 
Conferences  et  al..    6249 
Shipping  Act  of  1984: 

Anti-rebate  certification  filing  requirements; 
failure  of  licensed  ocean  freight 
forwarders  to  cr-nply;  investigation  and 
hearing,    23194 
Anti-rebate  certification  filing  requirements; 
failure  of  non-vessel-operating  common 
carriers  in  foreign  commerce,    9898 
Controlled  carriers  listing;  update.    3407 
'  Shippers'  association  status;  petition  denied, 

7225 
Tariffv  inactive:  cancellation,    3441 

FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 

PROPOSED  RULES 

Regulatory  agenda,     17874 

NOTICES 

Grants;  availability,  etc.:  ' 

Labor-management  cooperation  program, 
2083 
Meetings: 
President's  Mediation  and  Conciliation 
Advisory  Committee.     12869 

FEDERAL  MINE  SAFETY  AND 
HEALTH  REVIEW 
COMMISSION 


NOTICES 

Meetings;  Sunshine  Act, 

40 


1030.  2371.  3615. 


429*.  5155.  5350,  6425,  7264.  8046, 
8811,  10140,  11476,  12888,  13113. 
13450,  19516,  23379,  24342.  24609. 
25152.  26284 

FEDERAL  PROCUREMENT 
POUCY  OFFICE 

NOTICES 

Circulars,  policy  letters,  etc.: 
A-114,    11762 
77-2,    9145 
Federal  audiovisual  activities,  management 

(Circular  A-114),     11762 
Procurement: 

Prime  contractors  qualifying  additional 
sources  repori;  meeting  and  inquiry, 
5331 
Small  business  set-asides  (Policy  Letter  77-2); 
rescinded,    9145 

FEDERAL  RAILROAD 
ADMINISTRATION 

RULES 

Freight  car  safety^ standards: 

Defective  whdel;  definition,    13381 
Locomotive  test  program;  temporary  waiver  of 

compliance,    39lOv 
Railroad  locomotive  safety  standards;  reporiing 

and  recordkeeping  requirements,    6952 
Railroad  operating  rules: 

Reponing  and  recordkeeping  requirements, 
7918 

PROPOSED  RULES 

Freight  car  safety  standards: 
Defective  wheels;  definition 

Hearing,  etc.,    9293,    9977.    15593 

NOTICES 

Exemption  petitions,  etc.: 
Atchison.  Topeka  &  Santa  Fe  Railway  Co., 

6092,     13689,    24858 
Baltimore  &  Ohio  Chicago  Terminal 

Railroad  Co.  et  al.,     13690 
Indiana  Transportation  Museum  et  al.. 

10338 
Iowa  Intersute  Railroad  Co.  et  al.,     19838 
Metro-North  Commuter  Railroad  Co.  et  al.. 

4607 
Norfolk  Southern  Corp.  et  al..    8432.    9146. 

9753.     19838 
Port  Authority  of  New  York  &  New  Jersey 

etal..    9355 
Texas  South-Eastem  Railroad  Co.  et  al., 

15666 

FEDERAL  REGISTER^ 
ADMINISTRATIVE 
COMMITTEE 

See  also  Federal  Register  Office. 

RULES 

Publication  procedures;  update  and 
clarification,     12462 

FEDERAL  REGISTER  OFHCE 

NOTICES 

Libraries  announcing  availability  of  Federal 


Register  and  Code  of  Federal  Regulations, 
15674 
Taiwan;  cultural,  commercial,  and  unofficial 
relations;  agreements  between  American 
Institute  in  Taiwan  and  Coordinating 
Council  for  North  American  Affairs, 
7867 

FEDERAL  RESERVE  SYSTEM 

RULES 

Authority  delegations: 

Banking  Supervision  and  Regulation 
Division  Director  et  al.;  capital  plan 
submission,     16070 
Bank  holding  companies  and  change  in  bank 
control  (Regulation  Y): 
Capital  maintenance  requirements,     16057 
Collection  of  checks  and  other  items  and 
transfer  of  funds  (Regulation  J): 
Payor  depository  institutions;  returning 
unpaid  large  dollar  checks,    5734 
Consumer  leasing  (Regulation  M): 
Administrative  enforcement;  technical 
amendment,    8708 
Credit  by  brokers  and  dealers  (Regulation  T): 
Employee  stock  ownership  plans;  final  rule 

and  request  for  comments,    26356 
Options  on  equity  securities;  margin 
requirements,    26355 
Electronic  fund  transfers  (Regulation  E): 
Administrative  enforcement;  technical 

amendment,    8707 
Official  staff  commentary  update,     1 3 1 80 
Equal  credit  opportunity  (Regulation  B): 
Administrative  enforcement;  technical 
amendment,    8707 
Equal  employment  opportunity,    18768 
Extensions  of  credit  by  Federal  Reserve  Banks 
(Regulation  A): 
Discount  rate  changes,    444,    23394 
Interest  on  deposits  (Regulation  Q): 
Early  withdrawal  penalty;  temporary 

suspension,    2  54 1 3 
Repurchase  agreements  involving  money 
market  mutual  fund  shares  and 
securities,  etc.;  interpretation,     13010 
Membership  of  State  banking  institutions 
(Regulation  H): 
Capital  maintenance  requirements,     16057 
Share  purchase  in  money  market  mutual 
funds,  etc.  interpretation,     13010 
Practice  rules: 

Capital  maintenance  requirements,     16057 
Reserve  requirements  of  depository  institutions 
(Regulation  D): 
Repurchase  agreements  involving  money 
market  mutual  fund  shares  and 
securities,  etc.;  interpretation,    13010 
Securities  credit  by  persons  other  than  banks, 
etc.  (Regulation  G): 
Credit  to  trusts  for  employee  stock  option 
plans,    26354 
Securities  credit  transactions;  OTC  margin 
stocks  list  (Regulations  G,  T,  U,  and  X), 
4495.    18230 
Securities  credit  transactions  (Regulations  G, 
T,  and  U): 
Face-amount  certificates.     10933 

Comment  discussion.    24613 
Truth  ii)  lending  (Regulation  Z): 

Administrative  enforcement;  technical 

« amendment.    8708 
Effect  on  State  laws;  preemption 

determinations,    25068 
Official  staff  commentary  update,     13181 
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Unfair  Oi  deceptive  acts  or  practices 
(Regulation  AA): 
Credit  practices,     I669S 

PROPOSED  RULES 

Bank  holding  companies  and  change  in  bank 
control  (Regulation  Y): 
Permissible  transactions  with  nonbank  bank 

subsidiaries,    20S7 
Real  estate  investment;  permissible 
nonbanking  activities,    45 19 
Collection  of  checks  and  other  items  and 
transfers  of  funds  (Regulation  J): 
Sender's  agreement,  recovery  by  Reserve 
Bank;  liability,  etc.,     12310 
Credit  by  brokers  and  dealers  (Regulation  T): 
Options  on  equity  securities;  margin 
requirements,    5766 
Equal  credit  oppcrtuaitiy  (Regulation  B); 
revision  and  ofTicia!  staff  commentary, 
10890 
Regulatory  agenda,    18106 
Securities  credit  by  persons  other  than  banks, 
etc.,  (Regulation  G): 
Credit  to  trusts  for  employee  stock  option 
plans,     10972 
Truth  in  lending  (Regulation  Z): 
Effect  on  State  laws;  preemption 

determinations,    8737 
Variable  rate  disclosure,    2022 1 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,    344,    3596,    4592,    4593, 
5008,    5314,    7111.     11941,     14159, 
14294,     15782,    15978,     16347,    16751, 
18313,    19092,    21135,    23516,    23765, 
25465 
Committees;  establishment,  renewals, 
terminations,  etc.: 
Consumer  Advisory  Council;  nominations, 
23766 
Electronic  fund  transfers: 
Automated  clearing  house  transactions; 

inquiry.    21130,    24703 
Automated  clearing  houses;  information 

collection  request;  inquiry,    21135 
Book-entry  securities  on  Fedwire  transfers; 

inquiry,    21132 
Large-dollar  wire  transfer  systems;  risk 
reduction;  policy  statement,    21120 
Net  settlement  arrangements;  inquiry, 
21134.    24703 
Federal  Open  Market  Committee: 
Domestic  open  market  operations, 

authorization,    9130,     14160,     14161, 
24321 
Domestic  policy  directives,    2618.    9130, 
,14161,    24322 
Federal  Reserve  Bank  services;  fee  schedules 
and  pricing  principles: 
Book-entry  securities  service;  approval, 

12405 
Definitive  securities  safekeeping  and  noncash 

collection  service,    4907 
Interterritory  check  float  recovery; 

fractional  availability  crediting  option 
terminated.     1 1942 
Meetings: 

Consumer  Advisory  Council,    7962,    21664 
Meetings;  Sunshine  Act,    202,    595,    1161, 


1296, 

3615, 

6094, 

8210, 

10888, 

12888, 

15525, 

16771, 

20161. 

21958, 

25510, 


2121, 
4012, 
6309, 
8811, 


2657, 
4830, 
7264, 
9536, 


2658, 
5030, 
7443, 
10140, 


2756,    3451, 
5732,    5850, 
7691,    8046, 
10577, 


11044,    11612,    12108.     12684. 
13304,    14192,    14487,    15274, 
15808,    16191,    16386,    16579, 
18612,     18960,     19263,    19843, 
20870,    21390,    21543.    21688, 
23786,    23870,    24739,    24979, 
25821,    26437,    26877 
Privacy  Act;  systems  of  records,    21 136 
Unfair  or  deceptive  acts  or  practices: 
Motor  vehicles,  used;  decision  not  to  adopt 
regulation,     11945 
Bank  holding  company  applications,  etc.: 
ABC  Holding  Co.  et  al.,    14295 
Alliance  Bancorp,    7646,     11012 
American  Bancorp,  Inc.,  et  al.,    20846 
American  Discount  Bankholding  Corp.  et 

al.,    9715 
Anchor  Financial  Corp.  et  al.,    26050 
Angola  State  Bancorp  et  al.,    2087 
Atlantic  Bancorjwration  et  al.,    1939 
B-Banc  Corp..     12870 
Baltimore  Bancorp,    2863 
Banc  One  Corp..    20008.    20499 
Banca  Commerciale  Italiana  et  al.,    17S 
Bancshares  2000,  Inc.,  et  al.,    18314 
BancTenn  Corp.  et  al.,    23765 
Bank  of  Boston  Corp.  et  al..    1 1462,    15225 
Bank  of  New  Hampshire  Corp.  et  al.,    7833 
Bank  of  the  Rockies  Bancshares,  Inc.,    2724 
Bank  of  Virginia  Co.  et  al.,    345,    19093 
BankAmerica  Corp.  et  al.,    5133,    13658, 

19471 
BankEast  Corp.  et  al.,    4908,    5426 
Bankers  Trust  New  York  Corp.  et  al.,    548, 
14456,    16348,    21664,    233^7,    25465 
Bankmanagers  Corp.  et  al..    1940 
Bank  Vermont  Corp.  et  al..     1940 
Barclays  Bank  PLC  et  al..     10856,.  13877 
Barclays  USA  inc.  et  al..     1<75         | 
Bamett  Banks  of  Florida,     19471     ' 
Bath  National  Corp.  et  al.,     1 1463 
Bay  Banks,  Inc.,  et  al.,    13877 
BNH  Bancshares,  Inc.,  et  al.,    13876 
BoRC  Financial  Corp.  et  al.,    24578.    26842 
Bremer  Financial  Corp.  et  al.,     16148 
Buffalo  Bancshares,  Inc.,  et  al.,    14295 
C&P  Bank  Corp.  of  Pensacola  et  al.,    1 1562 
Cayman  Investment  Co.  (Delta)  et  al., 

26843 
CB&T  Bancshares,  Inc.,     18574 
CB&T  Bancshares.  Inc.,  et  al.,    9515 
CBTCorp.,    16349  | 

CDB  Corp.  et  al..    5009  ! 

Central  Banc  System,  Inc.,    20941 
Central  Banking  System,  Inc.,    21352 
Central  Fidelity  Banks,  Inc.,  et  al.,    4909 
Central  Jersey  Bancorp  et  al..     1 1247 
Chase  Manhattan  Corp.,    18930,    21507 
Chase  Manhattan  Corp.  et  al.,    3837,    10543, 

14770,    15979,    19245 
Chemical  New  York  Corp.,    21666 
Chemical  New  York  Corp.  et  al.,    2087 
Citicorp  et  al.,    11561.     15488,    20847, 

26409 
Citizens  Bankshares,  Inc.,    14455    i 
Citizens  Corp.  et  al.,    19582  ' 

Citizens  Financial  Corp.,    8192.     15979 
Citizens  Financial  Group,  Inc.,     1941 
Citizens  &  Southern  Georgia  Corp.  et  al., 

18314 
City  Banc  Corp.  et  al.,    21140 
CNB  Corp.  et  al.,    26410 
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Colt  Investments,  Inc.,    4271 
Comericalnc,    19245,    20620 
Commerce -Group,  Inc.,  et  al.,    3975 
Commercial  Bancshares  Inc.  et  al..    8395, 

13878,    18315 
Commonwealth  Bancshares  Corp.  et  a!., 

11013,    23197 
Commonwealth  Trust  Bancorp,  Inc.,  et  al., 

24702 
Community  Bancshares,  Inc.,  et  al.,    15489 
Compagnie  Financiere  de  Suez  et  al.,    1941, 

16752 
Cook  Investment,  Inc.,    176  * 
Corestates  Financial  Corp.'  et  al.,    20849 
Countricorp  et  al.,    18573 
Delaware  National  Bancshares  Corp.  et  al., 

3975 
Denmark  Bancshares,  Inc.,  et  al.,    13079 
Deposit  Guaranty  Corp.  et  al.,    23828 
Dominion  Bankshares  Corp.  et  al..    9905 
DuPage  Financial  Corp.  et  al..    15226 
Elders  Finance  International,  Inc.,    176 
Elm  Marine  Bancshares,  Inc.,  et  al.,    2343 
Elston  Corp.  et  al.,     16349 
Equimark  Purchasing  Pariners  et  al.,    12082 
Evangeline  Bancshares.  Inc.,  et  al.,    7002 
F&M  Bankshares  of  Hill  City,  Inc.,    8396 
F.N.B.  Corp.  et  al..     12870 
Fairfax  Bancshares,  Inc.,  et  al..    8192 
FAM  Financial,  Inc.,    5813 
Farmers  &  Merchants  Bancorp,  Inc.,  et  al., 

20292 
Farmers  National  Bancorp  et  al.,    M31 
FBC  Bancshares  Inc.  et  al.,    5134 
FCS  Financial  Corp.  et  al.,    13879 
Fidelcor,  Inc.,     1941,    2863 
Fidelcor,  Inc.,  et  al.,    20009 
Fifth  Third  Bancorp  et  al..     10857,    12650, 

23515 
Financial  Bankshares,  Inc.,  et  al.,    3596 
First  American  Bancorp  et  al.,    7962 
First  American  Bank  Corp.,    5814,    13285 
First  Antlers  Bancorporation,  Inc.,    8674 
First  AtlanU  Corp.  et  al.,    13285 
First  Bancorporation  of  Ohio  et  al.,    25785 
First  Bank  Shares  of  the  South  East,  Inc.,  et 

al.,     13659 
First  Bankshares  of  St.  Martin,  Ltd.,  et  al., 

20500 
First  Camden  Bancorporation  et  al.,    24702 
First  Colebrook  Bancorp,  Inc.,  et  al.,    1274 
First  Commerce  Bancshares,  Inc.,    23514 
First  Commerce  Corp..    9515 
First  Community  Financial  Corp.  et  al., 

4592 
First  Cordell  Banco,  Inc.,    7002 
First  Eastern  Corp.,    23828 
First  Financial,  Inc..     10318 
First  Franklin  Corp.  et  al.,    21353,    24322 
First  Guthrie  Bancshares,  Inc.,  et  al.,    5685 
First  IntersUte  Bankcorp,    3976 
First  Interstate  Corp.  of  Wisconsin  et  al., 

25128 
First  Jersey  National  Corp.  et  al.,    7963, 

16752,     18574,    235R,    26842 
First  National  Bancorp  et  al.,    21665 
First  National  Bancorp  in  Fort  Lee  et  at., 

11013 
First  National  Bancshares  of  Louisiana,  Inc., 

24945 
First  National  Cincinnati  Corp.  et  al.,    9905 
First  National  Corp.  of  Jacksonville  et  al., 

8785 
First  National  Lincoln  Corp.  et  al.,    12651 
First  National  Shares  of  Louisiana  et  al., 

23514 


41 


Federal  ReMrv,- 


First  NalKMial  Stale  Bancorporation  et  al., 

14I5<> 
First  National  Talladega  Corp.  et  al..    25783 
First  National  Vermont  Corp.  et  al.,    10109 
First  New  England  Bankshares  Corp.  et  al., 

14455  , 

First  NH  Banks.  Inc.,  et  al.,    7386 
F;rs:  Railroad  A  Banking  Co.  et  al.,    20940 
First  Railroad  A  Banking  Co.  of  Georgia  et 

al.,    7387.    25625 
First  Security  Corp.  of  Kentucky  et  al., 

26623 
First  Union  Bancorp,  et  al.,    890 
First  United  Corp.  et  al ,    2342 
First  United  Financial  Services,  Inc.,  et  al., 

4798 
First  University  Bancorp,  Inc.,  et  al.,    549 
First  Virginia  Banks.  Inc..  et  al.,    15638, 

23515 
First  Western  Bancshares,  Inc.,     15783 
First  Wisconsin  Corp.  et  al.,    25323 
FirstPlace  Financial  Corp.  et  al.,    20940 
Firstway  Financial,  Inc.,  et  al.,    8395, 

10318 
Fishkill  National  Corp.,    26844 
Fleet  Financial  Group,  Inc.,  et  al.,    7122 
FNB  Bankshares  et  al.,    9326 
FNB  Corp.  et  al..    9516 
Forsyth  Bancshares,  Inc.,  et  al..    20849 
FSB  Bancorporation  et  al.,     14160 
GHW  Associates  el  al.,    7228 
Grand  Ridge  Bancorporation,  Inc.,  et  al., 

1274 
Great  Falls  Bancorp,  et  al.,    13286 
Greater  Metro  Bank  Holding  Co.  et  al., 

2343 
Green  Mountain  Financial  Services  Corp.  et 

^al..    999 
Grupo  Financiero  Popular.  S.A.,  et  al., 

24839 
Gulf  Coast  Holding  Corp.  ESOT  et  al.. 

8786 
Gulf  First  Holding  Corp.  et  al..    21943 
Guyan  Bancshares.  Inc..  et  al.,     18574 
Hamptons  Bancshares  Inc.  et  al.,    24045 
Hartford  National  Corp.  et  al.,    4272. 

26051 
Henry  County  Bancshares,  Inc.,    7387 
Horizon  Bancorp.    549.    3976.    21141 
Hyden  Citizens  Bancorp,  Inc.,  et  al.,    6392 
Indian  Head  Banks.  Inc..  et  al..     14160 
Intermountain  Bancshares,  Inc.,'  et  al.,    3029 
Investark  Bankshares,  Inc.,    3978 
Irwin  Union  Corp..    13080.     18575 
J.E.  Coonley  Co.  et  al.,    24579 
J.P  Morgan  &  Co  Inc.  et  al.,    23198. 

25626 
Jesup  Bancshares,  Inc.,    11944 
Kentucky  Southern  Bancorp.  Inc.,  et  al., 

7646 
Key  Bancshares  of  New  York  Inc..    24703, 

26268 
Key  Banks  Inc.  et  al..     10857 
Keystone  Bancshares,  Inc..    15783 
Lakeland  Financial  Corp.  et  al..    7122 
Lincoln  Bancshares,  Inc.,  el  al..    3837 
Lincolnshire  Bancshares,  Inc..  et  al.,     19246 
Louisiana  Bancshares,  Inc.,  et  al.,    5314, 

10318 
Madison  Bank  Corp.  et  al.,    24045 
Maiden  Trust  Corp.  et  al..    20009 
Mansura  Bancshares,  Inc..  el  al..     13659 
Manufacturers  Hanover  Corp.  et  al.,    9129 
Manufacturers  National  Corp.  et  al.,     13286 
Marathon  Bancorp,    2724 
Marine  Corp.  et  al..     15488.    24046 


Marion  National  Corp..    25128 

Marshall  &  Illsley  Corp.,    20129 

Marshall  ft  Usley  Corp.  et  al..    5813,    9713. 

9906,     11247 
Maryland  National  Corp.,     1942 
MCORP.    3977,     10110 
MCorp  Financial,  Inc.,    25129 
Mellon  Bank  Corp.  et  al.,    16149,    23515 
Mercantile  Bankshares  Corp.,    6392 
Merchants  Bancorp.  Inc.,  et  al..     12404 
Merchants  Bancshares,  Inc..  et  al..    3977 
Merchants  Capital  Corp.,    9516 
Midland  Bancorporation  et  al.,     15784 
Midland  Bank,  Pic,    3838 
MidSouth  Bancorp,  Inc.,  et  al.,     19583, 

20293 
Miners  National  Bancorp,  Inc.,  et  at.,    26843 
MNB  Bancshares,  Inc.,  et  al.,    5010 
National  Commerce  Corp.  et  al.,    23829, 

25324 
National  Penn  Bancshares,  Inc.,  et  al.,    345. 

5814,     19472 
NCNB  Corp.  et  al.,    530 
NEB  Corp.  et  al..    23199 
New  Hampshim  Savings  Bank  Corp.  et  al., 

19472 
Newport  Pacific  Bancorp,    20293 
Norstar  Bancorp,  Inc.,    83% 
North  American  Bank  Corp..     14455 
Northern  Trust  Corp..    4799.    5814 
Norwesi  Corp.  et  al..     12082.     18930 
NSftT  Bankshares,  Inc.,  et  al.,    7229 
O.  C.  B.  Bancorp  et  al.,    3597 
Oak  Hill  Financial.  Inc.,    20849 
Olde  Windsor  Bancorp,  Inc..  et  al..    4272 
One  Valley  Bancorp  of  West  Virginia.  Inc., 

et  al..     19808 
Oxford  Agency,  Inc.,     1274 
Pacific  Regency  Bancorp,    5685 
Park  Financial  Corp.  et  al.,    8675 
Peconic  Bancshares,  Inc.,  et  al.,    25627 
Pemi  Bancorp,  Inc.,  et  al.,    20129 
Penn  Bancshares,  Inc.,  et  al.,    3838 
Peoples  Bankshares,  Inc..    8786 
Peoples  Financial  Corp..  Inc..  et  al..    2863. 

7123 
Philadelphia  National  Bank.    20500 
Pierson  Bancorporation.  Inc.,  et  al.,     13080 
Pioneer  Amern-jn  Holding  Co.  Corp.  et  al., 

9129 
PNC  Financial  Corp.  et  al.,     1131.    7834. 

10858.    13878,    26269 
Ponce  Bancorporation,  Inc.,  et  al.,    5427 
Provident  Bancorp,  Inc.,    10318 
PT  Investment  Corp.,    4272 
Rainier  National  Bank,    10858,     13660 
Republic  New  York  Corp.  et  al.,     12871 
RepublicBank  Corp.,    21353 
RIHT  Financial  Corp.  et  al.,     177 
Saver's  Bancorp,  Inc.,  et  al.,     10859 
Schroders  Inc.  et  al.,    3411 
Seconn  Holding  Co.  et  al..    6251 
Secunty  Pacific  Corp ,    1942,    8193,    10319, 

12404,    23516 
Selden  Investment,  Inc..    7646 
Shelby  Bancshares.  Inc.,  et  al..     1 1944 
Society  Corp.,     19808,    20940 
Southern  Jersey  Bancorp  et  al..    23766 
SouthTrust  Corp.  et  al.,    5685 
Southwest  Financial  Corp.,    8786 
Sovran  Financial  Corp.  et  al.,    8675 
St.  Francis  Bancshares,  Inc.,  et  al.,    25466 
Sute  National  Bancorp.  Inc..  el  al..     11757 
Sute  Street  Bank  ft  Trust  Co..    3978 
Summa  Bank  Corp.  et  al..    24945 
Sun  Bank,  Inc.,  et  al.,    26269 


Sutton  Bancshares,  Inc..  et  al..     19093 
Tennessee  Eastern  Bancshares,  Inc.,    6251 
Texas  Commerce  Bancshares,  Inc.,  et  al., 

9716 
Third  Illinois  Bancorp,  Inc.,     177 
Third  National  Corp.  et  al.,    14456 
Union  National  Bancorp  of  Barbourville, 

Inc.,  etal..    21666 
United  Bancorp  of  Kentucky,  Inc.,  et  al., 

14769 
United  Banks  of  Colorado.  Inc.,     19246 
United  City  Corp.,     12405 
United  Community  Corp.,    7647 
United  Counties  Bancorporation  et  al., 

24323 
UST  Corp.  et  al.,    25324 
Valley  Bancor|X)ration,     15638 
Valley  Bancshares,  Inc..     13081 
Valley  Utah  Bancorporation,    25627 
Vernon  Bank  Corp.  et  al.,     16348 
Wachovia  Corp.  et  al.,    21665,    23360 
Washington  County  Bancshares.  Inc.,    4593 
Water  Tower  Bancorp.,  Inc.,  et  al.,     18930 
Weleetka  Bancorporation,  Inc.,    26623 
West  Brook  Bancshares,  Inc..    3029.    9906 
Western  Kansas  Investment  Corp.,  Inc., 

8676 

FEDERAL  TRADE  COMMISSION 

RULES 

Appliances,  consumer;  energy  cost  and 

consumption  information  in  labeling  and 
adveriising: 
Clothes  washers;  comparability  ranges, 

23285 
Refrigerators,  refrigerator-freezers,  and 

freezers;  comparability  ranges,    7908 
Representative  average  unit  energy  costs  for 
residential  energy  sources,     12786 
Credit  practices;  staff  guidelines  for  exemption 

proceedings,    19335 
Funeral  industry  practices;  staff  guidelines. 

12521 
Motor  vehicles,  used;  trade  rule  for  sales; 

effective  date  stayed  in  Wisconsin,    20094 
Motor  vehicles,  used;  trade  rule  for  sales; 

reporting  and  recordkeeping  requirements, 
18471 
Organization  and  functions: 

Monetary  claims  against  Commission;  legal 
authority  and  claims  officer,    16699 
Procedure  and  practice  rules: 

Subpoenas  to  employees;  interim,    25699 
Prohibited  trade  practices: 
American  Academy  of  Orihopaedic 

Surgeons,    15412 
American  Motors  Corp.  et  al.,    9795 
Associated  Dry  Goods  Corp.,    21587 
BAT.  Industries,  Ltd.,  et  al.,    2277 
California  Medical  Association,     19334  . 
Chevron  Corp.  et  al..     13969 
Commodore  Business  Machines,  Inc.,    13968 
Descent  Control.  Inc..    21588 
Great  Lakes  Carbon  Corp.  et  al..    25549 
International  Harverster  Co.,    2277 
International  Shoe  Co.  et  al.,    7037 
Luria  Brothers  ft  Co.,  Inc.,  et  al..    7037. 

15413 
Minneapolis.  MN,    23284 
New  Orleans,  LA,    4203. 
P.  Leiner  Nutritional  Products  Corp.  et  al., 

21801 
Sentronic  Controls  Corp.  et  al.,    13189 
Southwest  Sunsites,  Inc.,  et  al.,    6932 
Ward  Corp.  et  al.,    16226 
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Weller.  Charles  E.,    4204 
Young  &  Rubicam/Zemp,  Inc.,    23406 
Textile  Fiber  Product  Identification  Act: 
Country  of  origin  labeling  and  mail  order 
advertising,     ISIOO 
Warranties  and  guarantees;  advertising 
guidelines,     1 8462 
Correction,    20899 
Wool  Products  Labeling  Act: 
Country  of  origin  labeling  and  mail  order 
advertising,     ISIOO 

PROPOSED  RULES 

Appliances,  consumer;  energy  cost  and 

consumption  information  in  labeling  and 
advertising: 
Regulatory  review,    13820 
Fuel  economy  advertising  for  new  automobiles; 

guide  amendments,    1 1 378 
Health  spas;  stafT  report  publication,    2829 

Extension  of  time,    1 1 709,    2 1 454 
Home  insulation,  labeling  and  advertising; 
regulatory  review;  comment  summary, 
13246 
Motor  vehicles,  used;  trade  rule  for  sales; 

exemption  in  Wisconsin,    21269 
Octane  certification  and  posting  rule; 

regulatory  review,     13048 
Ophthalmic  practice,  commercial,    598 
Extension  of  time  and  hearings  postponed, 
23996 
Prohibited  trade  practices: 
Allied  Corp.  et  al.,    12314 
Associated  Dry  Goods  Corp.,    7348 
Associated  Mills,  Inc.,    4980 
Craftmatic/Contour  Organization,  Inc.,  et 

al.,    2065 
Decorating  Products  Association  of  Central 

Florida,    20107,    23316 
Descent  Control,  inc.,    4983 
Hawaii  Dental  Service  Corp.,     16708 
InterNorth,  Inc.,  and  Houston  Natural  Gas 

Corp.,    25255 
Kaiser  Aluminum  &  Chemical  Corp.,    19697 
Korman  Corp.,     13240 
Louisiana  State  Board  of  Dentistry,    24200 
Montana  Board  of  Optometrists,    24203 
Multiple  Listing  Service  of  Greater 

Michigan  City  Area,  Inc.,    23437 
National  Association  of  Temporary  Services, 

Inc.,    26373 
National  Customs  Brokers  &  Forwarders 
Association  of  America,  Inc.,    26375 
Orange  County  Board  of  Realtors,  Inc.,  et 

al.,    23440 
P.  Leiner  Nutritional  Products  Corp.  et  al., 

6005 
Rush-Hampton  Industries,  Inc.,    4987 
Southwest  Sunsitet,  Inc.,  et  al.,    20432 
Wein  Products,  Inc.,  et  al.,    23313,    24206 
Wright-Patt  Credit  Union,  Inc.,    19536 
Young  A,  Rubicanv/Zemp,  Inc.,    4990 
Regulatory  agenda,     18118 
Retail  food  store  advertising  and  marketing 

practices;  extension  of  time,    7350 
Textile  Fiber  Product  Identification  Act: 
Generic  name;  establishment  requests, 
21854,    21855 
Warranty  terms,  written;  pre-sale  availability, 
18495 


NOTICES 

Agency  information  collection  activities  under 

OMB  review,    4910,     16349 
Cement  industry  vertical  mergers;  enforcement 

policy  rescission,    21507  j  i 

Cigarettes: 
Comprehensive  Smoking  Education  Act; 
manufacturer  and  importer  obligations 
to  submit  rotational  health  warning 
plans,    4909 
Tar,  nicotine,  and  carbon  monoxide  content; 
Ibting,    4910 
Correction,    5427  i 

Food  distribution  industries  mergers; 

enforcement  policy  rescission,    21508 
Meetings;  Sunshine  Act,    1973,    3615,    5350, 
5467,    8436,    12685,     15671,    21163, 
25650,    26072,    26284,    26437 
Premerger  notification  waiting  periods;  early 
terminations,    1635,    3597,    6050,    7963, 
9907,    10544,    11463,    13081,    15489, 
16753,    20130,    23361,    24704 

nNANCIAL  MANAGEMENT 
SERVICE 

See  Fiscal  Service. 

FINE  ARTS  COMMISSION 

NOTICES 

Meetings,  2705,  8180,  12071,  15773, 
21638 

FIREARMS  AND  AMMUNITION 

See  Alcohol,  Tobacco  and  Firearms  Bureau. 

FISCAL  SERVICE  | 

RULES 

Federal  claims  collection;  waiver  of  late 

charges,    6343 
Letter  of  credit-Treasury  financial 

communications  system;  allocation  of 

responsibilities  and  liabilities;  interim, 

18244 
Nomenclature  changes,    263 

PROPOSED  RULES 

Collection  and  deposit  of  payments  to  Federal 
agencies;  receipts  management  and  cash 
management  improvements  fund  operation, 
12333 

Regulatory  agenda,    17620 

NOTICES  ! 

Federal  debt  collection  and  discount 

evaluation;  Treasury  current  value  of 
funds  rate,    4609,    18761 
Surety  companies  acceptable  on  Federal  bonds: 
Allied  Fidelity  Insurance  Co.,    1158 
American  Bankers  Insurance  Co.  of  Florida, 

1157 
American  Druggists'  Insurance  Co.,    1157 
American  Surety  &  Casualty  Co.,    20869 
Bond  Safeguard  Insurance  Co.,    7027 
Cal-Farm  Insurance  Co.,    15807 
Carlisle  Insurance  Co.,    11781 
Eastern  Indemnity  Co.  of  Maryland,    12887 
Far  West  Insurance  Co.,    11781 
Federated  Mutual  Insurance  Co.,    15807 
First  California  Property  &  Casualty 

Insurance  Co.,    11781 
Gramercy  Insurance  Co.,    11782 
Guard  Casualty  &  Surety  Insurance  Co., 

20869 
nr  Lyndon  Property  Insurance  Co.,    3449 


Fiak 

Midland  Insurance  Co.,    24735 
Mission  Insurance  Co.,    24735 
North  East  Insurance  Co.,    21010,    21956 
Puritan  Insurance  Co.,    24735 
Unigard  Security  Insurance  Co.,    15806 
Union  Indemnity  Insurance  Co.  of  New 

York,    16770 
Worldwide  Underwriters  Insurance  Co., 
,  24735 
U.S.  Treasury  book-entry  securities  held  at 
Federal  Reserve  Banks;  fee  schedule, 
12434 

FISH,  FISHING 

See  Fish  and  Wildlife  Service 
Food  and  Drug  Administration. 
National  Oceanic  and  Atmospheric 

Administration. 
National  Park  Service. 

FISH  AND  WILDLIFE  SERVICE 

RULES 

Endangered  and  threatened  species: 
Alabama  beach  mouse,  etc.,    23872 
American  alligator,    25672 
Ash  Meadows,  NV  and  CA;  plant  and  insect 

species,    20777 
Beautiful  goetzea,    15564 
Big  Spring  spinedace,.    12298 
Blue  Ridge  goldenrod,    12306 
Brown  pelican,    4938 
Cairex  specuicola,    19370 
Cdchito,    1056 
Fresno  kangaroo  rat,    4222 
Hutton  tui  chub  and  Foskett  speckled  dace, 

12302 
Lakela's  mint,    20212 
Large-flowered  fiddleneck,    19374 
Least  tern,    21784 
Mancos  milk-vetch,    26568 
Modoc  sucker,    24526 
Niangua  darter,    24649 
Rhizome  fleabane,     16680 
San  Benito  evening-primrose,    5755 
Tar  River  spiny  mussel,    26572 
Endangered  Species  Convention: 

American  alligators;  export;  Texas  1984-85 
harvest  seasons,    811 
Federal  aid  in  fish  and  wildlife  restoration; 

spori  fishing,    21445 
Migratory  bird  hunting: 
Hunting  and  conservation  stamp  (Duck 

Stamp)  contest,    9279 
Waterfowl  hunting;  nontoxic  shot  zones, 
5759,    19178 
Migratory  bird  permits: 
Exceptions  for  accredited  institutional 
members  of  American  Association  of 
Zoological  Parks  and  Aquariums,    8636 
Migratory  birds;  list,     13708 
Public  entry  and  use: 
Ruby  Lake  National  Wildlife  Refuge,  NV, 
23309 
Seizure  and  forfeiture  procedures;  conformance 
with  forfeitures  for  violation  of  Customs 
laws,    6349 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Achyranthes  rotundata,    15764 
Ash  Meadows  gumplant  and  Amargosa 

niterwort,    20814 
Bay  checkerspot  butterfly,    10276 
Canby's  dropwort,    12345  i 

Cochise  pincushion  cactus,    9083 
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Fish 


Findings  on  petitions,  etc..    13054.    19761 
Fish  Creek  Spnngs  tui  chub.    2S283 
FlagslafT  pennyroyal  and  long-haired  phlox, 

12348 
Fragrant  prickly-apple.    9089 
Green  sea  turtle;  importation  of  parts  and 

products,     15396 
Hymenoxys  texana,    9095 
Inyo  brown  towhee.    5647,    9300 
Ivory-billed  woodpecker.    14123 
Jones  cycladenia.    1247 
Lanai  sandalwood,    9086 
Least  Bells  vireo,     18968,    23458 
Leopard,  goral.  and  serow  in  Nepal,    24917 
Little  Colorado  spinedace,    21095 
Loach  minnow,    25380 
Mauna  Kea  silversword,    9092.    24001 
MinnesoU  trout  lily,     18893 
Northern  aplomado  falcon,    20810 
Piping  plover.    3940,    20461 
Pnckly-ash,    5647 

Scrub  balm  and  longspurred  balm.    12587 
Spikedace.    25390 
Thomber's  fishhook  cactus,    24241 
Tumamoc  globe-berry.    20806 
Endangered  Species  Convention: 
American  ginseng;  export.    26015 
Appendixes;  amendments.    5279,     14402, 
24918 
Hunting: 

Open  areas  list 

Correction,    21320 
Open  areas  list;  additions,    20462 
Refuge  specific  hunting  regulations,    23470, 
24786 
Migratory  bird  hunting: 
Duck  harvest  strategies;  intent  to  review, 

6366 
Duck  harvest  strategies,  seasons,  hmits,  and 

shooting  hours,  etc..    23459  ^ 

Seasons,  limits,  and  shooting  hours; 

esublishment,  etc..    10276 
Waterfowl  hunting;  non-toxic  shot  zones, 
6017 
Minimum  criteria  draft  guideline^ 

2298 
Minimum  criteria  draft  guidelines; 
extension  of  time,    7357 
Woodcock  (eastern  population); 

environmental  assessment.    4994 
Migratory  bird  permits: 

Waterfowl  hunting;  nontoxic  shot  zones; 
minimum  criteria  guideUnes,     19268 
Migratory  birds: 
Raptors,  exemptions  and  propagation  permits 
and  Federal  falconry  standards;  intent  to 
review,    518 
Extension  of  time,    4877 
National  Wildlife  Refuge  System;  mineral 
rights  reserved  and  excepted;  advance 
notice.    20814 
Public  entry  and  use: 
Ruby  Lake  National  Wildlife  Refuge,  NV. 
9300 
Sport  fishing: 

Refuge  specific  fishing  regulations,    7079 
Correction.    8752 

NOTICES 

Agency  information  collection  activities  under 


OMB  review,    13088,    13673,    15792. 
20138 
Alaska  National  Interest  Lands  Conservation 
Act;  implementation;  report  availability, 
1644 
Atchafalaya  National  Wildlife  Refuge,  LA  ; 
lands  and  waters  designated  as 
appropriate;  map  availability.     16160 
Bon  Secour  National  Wildlife  Refuge,  AL; 

addition,     1132 
Comprehensive  conservation  plan/ 

environmental  statements;  availability,  etc.: 
Becharof  National  Wildlife  Refuge,  AK, 

18743 
Izembek  National  Wildlife  Refuge,  AK, 

23831 
Kenai  National  Wildlife  Refuge,  AK.    8796, 

14165 
Nowitna  National  Wildlife  Refuge,  AK, 

3416 
Togiak  National  Wildlife  Refuge.  AK. 
21511 
Connecticut  Coastal  National  Wildlife  Refuge. 

CT;  esublishment.    23530 
Endangered  and  threatened  species  permit 
applications,     184,     1644.    2735,    3981. 
6408.    7662,    9134,    9524,     11466,     13885, 
14031,     15642,     16365,    18745,    20139, 
21358,    23777,    24593,    24710,    25631, 
26412 
Environmental  statements;  availability,  etc.: 
Bnstol  Bay  Region,  AK.     18576 
Chincoteague  National  Wildlife  Refuge,  VA, 

11584 
D'Arbonne  National  Wildlife  Refuge,  LA', 

7003,    21145 
Endangered  bat  habitat,  Adair  and  Delaware 

Counties,  OK,     18744 
Fakahatchee  Strand.  FL;  Rorida  panther 

habitat  preservation.     19491 
Honeoye  Creek  Wetland  Project,  NY, 

24840 
North  Key  Largo  Habitat  Conservation 

Plan,  FL,     14299 
Waterfowl;  lead  poisoning,    20503 
Waterfowl  hunting  in  U.S.;  use  of  steel  shot, 
2865 
Fishery  resources  program;  statement  of 
respoitsibilities  and  role;  availability, 
20628 
Grizzly  bear  management;  interagency 

guidelines;  meeting  and  inquiry.    21696 
Marine  mammal  permit  applications,    2865, 

2866,  3981,  7662,  9524,  14031.  18745,  23075 
Meetings: 
Connecticut  River  Atlantic  Salmon 

Commission,    5322 
Endangered  Species  of  Wild  Fauna  and 
Flora  International  Trade  Convention 
Conference,    5432,     14462 
Migratory  bird  hunting,    501 1 
Migratory  bird  hunting;  selected  areas  not 

open  for  1986/87  season.     19248 
National  fishery  programs: 
Artificially  propagated  fish,  report  to 
Congress,    5823 
National  species  of  special  emphasis;  revised 

list.     19491.    23364 
Palm  cockatoos;  disposal  and  sale  to  qualified 

breeders,    348 
Pipeline  rights-of-way  applications: 

Texas,    11584 
Tensas  River  National  Wildlife  Refuge.  LA; 
esublishment,     12409 


Wetlands,  U.S.,  sUtus  and  trends;  report 

availability.     15507 
Wilderness  review: 

Becharof  National  Wildlife  Refuge,  AK, 

18743 
Kenai  National  Wildlife  Refuge,  AK,    8796, 
14165 

FLOOD  ASSISTANCE 

See  Engineers  Corps. 

Federal  Emergency  Management  Agency. 


FOOD  AND  DRUG 
ADMINISTRATION 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Acepromazine  maleate  tablets,    64 
Altana  Inc.;  sponsor  name  change; 

correction,    6158 
Amoxicillin  trihydrate  film-coated  tablets, 

24616 
Amprolium,  ethopabate.  and  virginiamycin, 

15885 
Amprolium  for  pheasants,    18471 
Antibiotic  drugs;  safety  test  deletion,     19917, 

22987.    24906.    26197 
Bambermycins,    6158 
Butorphanol  tartrate,    24508 
Clindamycin  hydrochloride  liquid,    21238 
Clorsulon  drench,     10220 
Colloidal  ferric  oxide  and  iron  hydrogenated 

dextran  injections,    23298.    25216 
Crufomate  liquid,     19167 
Dihydrostreptomycin  sulfate  injection,    5385 
Elanco  Products  Co.;  sponsor  address 

change,    4208 
Febantel-praziquantel  paste,     19167 
Fenbendazole  paste.    26357 
Fenthion  solutions,     19168 
Fort  Dodge  Laboratories;  sponsor  name 

change,    13561 
Furaltadone;  revoked,    5749 
Gentamicin  sulfate,  betamethasone  valerate 

topical  spray,    739 
Hygromycin  B,  tylosin,  and  tylosin  and 

sulfamethazine,    254 
Lasalocid,     13562 
Melengestrol  aceute  with  monensin,     1843, 

16228 
National  Dermaceutical  Products,  Inc.; 

sponsor  name  change.    9800 
Nicarbazin,    13561 
Nylos  Trading  Co..  Inc.;  sponsor  address 

change.    4208 
Oxytetracycline  hydrochloride  Ubiets,    1045 
Oxytocin  injection.    6158 
Pacific  Molasses  Co.;  sponsor  name  change. 

5385 
Phenylbutazone,     13560 
Prednisone  sterile  suspension,    6159 
Procaine  penicillin  G  aqueous  suspension. 

2779 
Salinomycin,  roxarsone,  and  bacitracin 

methylene  disalicy late,     13562 
Salts  of  volatile  fatty  acids;  correction,    8606 
Sulfadimethoxine  injection,    254 
Trimethoprim  and  sulfadiazine  oral 

suspension.     19168 
Trimethoprim  and  sulfadiazine  tablets; 

correction,    9800,     11852 
Tylosin,    13563,     18859,     18860,     19169, 

19525.    25217 
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Tylosin  and  sulfailiethazine,    20408.    21439, 
21440,    21601,    23949,    24509,    25217. 
25218,    25219 
Tylosin  phosphate,    20204,    21837 
Virginiamycin  and  lasalocid,    21601 
West  Agro,  Inc.;  Sponsor  change,    21045, 
23118 
Biological  products: 
Anti-human  globulin;  additional  standards, 
5574 
Correction,    9800,     10941 
Reporting  and  recordkeeping 
requirements,     16474 
Official  release  of  samples  and  protocols; 
reporting  and  recordkeeping 
requirements,     10941 
Proper  name  change,  clarification,  etc., 
4128 
Correction,    9000.    11365,    16229 
Color  additives: 

C.I.  Vat  Orange  I.    20405 
Chlorophyllin-copper  complex,  oil  soluble; 
use  in  polymethylmethacrylate  bone 
cement:  effective  date  confirmed, 
23948 
D&C  Orange  No.  17,  D&C  Red  Nos.  19  and 
37;  provisional  listing,    4641,    13017, 
20408 
D&C  Orange  No.  17,  D&C  Red  Nos.  8,  9, 
19,  33,  36,  and  37,  FD&C  Yellow  Nos.  5 
and  6,  and  FD&C  Red  No.  3; 
provisional  listing,    23294 
FD&C  Red  No.  3,  FD&C  Yellow  No.  5  and 
6,  D&C  Red  Nos.  8,  9,  33,  and  36; 
provisional  listing,    4642,    13018 
(Phthalocyaninato(2-))  copper;  use  for 
coloring  polybutester  nonabsorbable 
_        sutures,     16227 
Poly(hydroxyethyl  methacrylate)-dye 

copolymers  (Reactive  Blue  No.  19);  use 
in  coloring  contact  lenses,    94f4 
Effective  date  affirmed,    23406 
Food  additives: 
Acetylated  monoglycerides,    3508 
Adhesive  coatings  and  components  — 

5-Chloro-2-methyl-4-isothiazolin-3- 

one,  etc.,    4643 
Isobutyl  and  methyl  esters  of  styrene- 
maleic  anhydride,    1500 
Adjuvants,  production  aids,  and  sanitizers  - 
ClO-16-Alkyl  mercaptoacetates 
reaction  products  with 
dichlorodioctylstannane  and 
trichlorooctylstannane  in  vinyl 
chloride  plastics,    23297 
Di-tert-butylphenyl  phosphonite 
condensation  product  with 
biphenyl,    21835 
Di(n-octyl)tin  dichloride,  etc.,    62, 

3510 
Elemental  iodine,  potassium  iodide, 

and  isopropanol.    23948 
Ethylene-methyl  acrylate  copolymer 

resins,    13556 
Ethylenebis(oxyethylene)  -bis-{3-tert- 
butyl-4-hydroxy-5/ 
methylhydrocinnamate),    63 
Glyceryl  tri-{  1 2-acetoxystearate). 
1502 


Poly  ((6-(  1 . 1 .3.3-tetramethylbutyl) 
amino)-s-triazine-2,4-diyI)  (2,2,6,6- 
tetramethyl-4-piperidyl) 
imino)hexamethylene  ((2,2,6,6- 
tetramethyl  -4-piperidyl)imino)), 
64 
Tetrakis(methylene(3,5-di-tert-butyl-4- 
hydroxyhydrocinnamate)) 
methane,     1842,    3509,    3745, 
4859,    21041,    23118,    23296 
1 ,3,5-Tris(3,5-di-tert-butyl-4- 
hydroxybenzyl)-s-triazine- 
2,4,6(1  H,3H,5H)trione,    23295, 
25550 
Tris(2,4,-di-tert-butylphenyl)phosphite, 

21836 
Zinc  hydroxy  phosphite,    21834 
Divinylbenzene  copolymer,    61 
Irradiated  foods;  production,  processing,  and 
handling,     15415,     15417,    24190 
Correction,     18859  |    .. 

Paper  and  paperboard  components 

5-Chloro-2-methyl-4-isothiazolin-3- 

one,  etc.,    4643,     14696 
Contact  with  aqueous  and  fatty  foods, 

1209 
Glyoxal-urea  polymer,    3509 
Isobutyl  and  methyl  esters  of  styrene- 
maleic  anhydride,    1500 
Polymers 

Hexamethylene  bis(3,5-di-te;rt-butyl-4- 
hydroxyhydrocinnamate),    22987 
Polymers  - 

Ethylene/butene-1  copolymers, 

21833 
Hexamethylene  bis(3,5-di-tert-butyl-4- 
hydroxyhydrocinnamate),    20560 
Perfluorocarbon  resins,     1501 
Phenol  in  polycarbonate  resins, 

14095 
Polyoxymethylene  copolymers,    1841 
Poly(tetramethylene  terephthalate), 
20747 
Quaternary  ammonium  chloride  combination, 
3890  i 

Food  for  human  consumption:  | 

Infant  formula;  labeling  requirements,    1833 

Effective  date  confirmed,    13555 
Irradiated  foods;  production,  pr5cessing,  and 
handling,  15415,  15417.  24190 
Correction,     18859 
Pineapple  juice;  identity  standards,  etc., 
19524 
GRAS  or  prior  sanctioned  ingredients: 

Manganese  salts,     19164 
GRAS  or  prior-sanctioned  ingredients: 
Licorice  (glycyrrhiza),  etc.,    21043 
Lx)w  erucic  acid  rapeseed  oil,    3745,    8997 
'  Magnesium  carbonate,  magnesium  chloride, 
etc.,    13557 
Correction,    16080 
Shrimp  containing  sulfites;  notice  to 
shippers,  distributors,  packers,  and 
importers.    2957  i 

Tannic  acid.    21042  f 

Vitamin  B-12.    6339 

Wheat  gluten,  com  gluten,  and  zein.    8997 
Human  drugs: 
Antibiotic  drugs  ~ 
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Food 

Ceftizoxime  sodium  injection; 

correction,    253 
Dactinomycin,  doxorubicin 

hydrochloride,  and  plicamycin; 
deletion  of  toxicity  test,    19675 
Dactinomycin  and  plicamycin,    5748, 

9267 
Erythromycin  topical  solution,    20203 
Gentamicin  sulfate  injection; 

correction,    10754 
Marketing  approval,    7452,    14212 
Marketing  approval;  reporting  and 
recordkeeping  requirements; 
clarification,    21237 
Oligosaccharide  and  peptide,     15107 
Safety  test  deletion,    19917,    22987, 

24906 
Sterile  amdinocillin,    7764,     10220, 

18243 
Sterile  ceftriaxone  sodium,    9998, 

11690,     18243 
Updating  and  technical  changes, 
1503 
Insect  repellent  drug  products  (OTC)  for 

oral  use,    25170 
New  drugs  and  antibiotic  drugs;  marketing 
approval,    7452,    14212 

Reporting  and  recordkeeping 
requirements;  clarification, 
21237,    23798 
Nitroglycerin;  removal  of  packaging  and 
labeling  requirements.    7584 
Medical  devices: 
Antimicrobial  susceptibility  test  disc; 
classification  change  request  denied, 
\  20360 
Hematocrit  measurement  calibrator; 
classification  request  denied,    5352 
Correction,    8729 
Hemoglobin  measurement  calibrator; 

classification  request  denied,    5358 
Immunoglobulins  A,  G,  M,  D,  and  E 
immunological  test  system; 
reclassification  request  denied,    414 
Investigational  device  exemptions; 

conforming  amendments,    25908 
Rheumatoid  factor  immunological  test 
system;  classification  change  request 
denied,    20366 
National  Environmental  Policy  Act; 

implementation,     16636 
Organization  and  authority  delegations: 
Devices  and  Radiological  Health  Center, 

Director,  et  al.,    9423 
Drugs  and  Biologies  Center  officials,    19341 
Food  and  Drug  Commissioner;  patent  term 
restoration  program;  correction,    14211 
,  Headquarters;  revised  organization,  etc., 

14094 
Health  Affairs  Associate  Commissioner, 

9424 
Organizational  references  update,    8993 

Correction,     15543 
Regulatory  Affairs  Office  officials  et  al.; 
certification,  use  of  department  seal, 
disclosure  of  official  records,  etc.,    4858 
Veterinary  Medicine  Center  officials,     14093 
Radiological  health: 
Diagnostic  x  ray  systems;  computed 
tomography  x  ray  (CT)  systems; 
performance  standards;  cprrection, 
15543 
Electronic  products;  performance  standards- 
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Food 


Exemption  applications,    13363 
Variance  application.     1 3  564 
Microwave  and  radio  frequency  emitting 
standards;  exemption  applications, 
13S6S 

PROPOSED  RULES 

Biological  products: 
Allergenic  extracts;  efficacy  review,    3028 
Blood  grouping  serum;  additional  standards 
for  diagnostic  substances  for  laboratory 
tests,    8743 
Good  manufactunng  practices  for  blood  and 
blood  components;  reporting  and 
recordkeeping  requirements;  advance 
notices.     7187 
Reagent  red  blood  cells;  additional  standards, 
24S42 

Correction,    25995 
Color  additives: 
Abbreviated  names;  use  in  labeling  foods, 
drugs,  cosmetics  and  medical  devices, 
23815 
Correction,    25585 
DftC  Orange  No.  17,  DAC  Red  Nos.  8,  9, 
19.  33.  36,  and  37.  FD*C  Yellow  No.  6. 
and  FDAC  Red  No.  3;  provisional 
listing,    26377 
(Phthalocyaninato(2-))  copper;  migration 
from  nonabsorbable  sutures,     16310, 
19538 
Drug  labeling: 
Veterinary  prescriptions  and  orders;  drafi 
guideline  withdrawn.     19382 
Drug  Pnce  Competition  and  Patent  Term 
Restoration  Act  of  1984;  implemenution; 
advance  notice.    21460,    26791 
Food  for  human  consumption: 

Blackcurrant  juice;  standard  consideration 

terminated,    26383 
Blackcurrant  juice;  standard  establishment; 
advance  notice,    3533  y^^^ 

Correction,    7187  ^ 

Concentrated  blackcurrant  juice;  jfandard 

consideration  terminated.    26383 
Concentrated  blackcurrant  juice:  standard 
establishment;  advance  notice.    3535 
Correction.    7187 
Cottage  cheese  and  dry  curd  cottage  cheese; 
standard  consideration  terminated.     120 
Cream  cheese;  standard  consideration 

terminated.     1 19 
Frozen  strawberries;  withdrawn.    2693 
Margarine;  identity  standards;  extension  of 

time.    4525 
Nectars  of  citrus  fruits;  standard 

consideration  termiiuled,    26382 
Nectars  of  citrus  fruits;  standard 

establishment;  advance  notice,    3538 
Correction,    7 1 87 
Non-pulpy  blackcurrant  nectar;  standard 

consideration  terminated.    26384 
Non-pulpy  blackcurrant  nectar;  standard 
esublishment;  advance  notice,    3541 
Correction,    7187 
Pulpy  nectars  of  small  fruits;  standard 
consideration  terminated,    26384 
Pulpy  nectars  of  small  fruits;  standard 
establishment;  advance  notice,    4231, 
7613 
Shellfish  National  safety  program; 
withdrawn,    7797 
Food  labeling: 

Emulsifiers  and  stabilizers;  exemption, 
15177 


Sodium  content;  declaration  and  label  claims; 
proposed  extension  of  effective  date, 
15458 
Sulfiting  agents,    13306 
GRAS  or  prior-sanctioned  ingredients: 
Starches,  unmodified  (cornstarch,  etc.)  and 
acid-modified,     12821 
Correction,    16098 
Human  drugs: 
Aphrodisiac  drug  products  (OTC),    2168 

Correction.    9678 
Cold,  cough,  allergy,  bronchodilator,  and 
antiasthmatic  drug  products  (OTC)  ~ 
Antihistamine  drug  products;  tentative 
final  monograph,    2200,    6199, 
9040 
Nasal  decongestant  drug  products; 
tentative  final  monograph,    2220, 
4872 
Deodorant  products  (OTC)  for  internal  use; 

tentative  final  monograph,    25162 

Fever  blisters  treatment,  orally  administered 

(OTC);  tentative  final  monograph, 

25156 

Hair  grower  and  hair  loss  prevention  drug 

products  (OTC),    2190 
Hypophosphatemia  and  hyperphosphatemia 

drug  products  (OTC).    2160 
Laxative  drug  products  (OTC);  tentative 
final  monograph.    2124 
Correction.    6358.    %78 
Extension  of  time.    20235 
Over-the-counter  (OTC)  drug  products 
lableling;  exclusivity  policy  change, 
15810 
Parenteral  drug  products  containing  benzyl 
alcohol  or  other  antimicrobial 
preservatives,    20233 
Correction,    2 1 857 
Poison  treatment  drug  products  (OTCh 
tentative  final  monograph,    2244 
Correction,    6359,    9040 
Prescription  drugs  without  approved  or 
abbreviated  new  drug  applications; 
adverse  experience;  reporting  and 
recordkeeping  requirements,     1 1478 
Correction,     13388 
Stomach  acidifier  drug  products  (OTC), 

2184 
Topical  acne  (antimicrobial)  drug  products 
(OTC);  tentative  final  monograph,    2172 

NOTICES 

Advisory  committee  reports,  annual; 

avaiLbility.    6253 
Animal  drugs,  feeds,  and  related  products: 
Amprolium  in  pheasant  feed;  data 

availability,     1636 
Crufomate  liquid  (ruelene  wormer  drench); 

approval  withdrawn,     19247,    20856 
Decton  white  powder;  approval  withdrawn, 

11570 
Furaltadone;  approval  withdrawn,    5816, 

9131 
Micro  Blenders,  Inc.;  approval  withdrawn, 

347,    2088 
Mixer-Mate  "Plus"  T-1600  (tylosin 

phosphate)  premix;  approval  withdrawn, 

20295 
Prednisone  sterile  suspension;  approval 

withdrawn.    6252 
Sterile  drug  products  produced  by  aseptic 

processing;  draft  guidelines;  availability 

and  inquiry,    4799 
Suldixine  (sulfadimethoxine)  injection; 

approval  withdrawn,    347 


Biological  products: 
Anti-humao  globulin,  additional  standards; 

guidelines  revoked.    5686 
Biotechnology  regulation,  coordinated 
framework;  inquiry: 
Correction,    4003 
Extension  of  time,     13301 
Color  additive  petitions: 
Colgate-Palmolive  Co.,    3030 
Davis  Sl  Geek,  American  Cyanamid  Co., 

6252,    9327 
Committees;  establishment,  renewals, 
terminations,  etc.: 
Center  for  Devices  and  Radiological  Health 

committees,  etc.,    4916 
Devices  and  Radiological  Health  Center 

committees,  etc.,    3411 
Hypersensitivity  to  Food  Constituents  Ad 

Hoc  Advisory  Committee,     14295 
Technical  Electronic  Product  Radiation 

Standards  Committee,     1 82 
Vetennary  Medicine  Advisory  Committee, 

19474 
Food  additive  petitions: 
American  Cyanamid  Co.,    7657 
American  Enka  Co.,    21943 
B.F  Goodrich  Co.,    7837,     10319 
Boots  Co  PLC,    21 141 
Borg-Wamer  Corp.,    25467 
CalgonCorp.,    7657,    20623 
Ciba-Geigy  Corp..    10859.    25467 
Concentrados  Marinds.  S.A..     180 
Diversey  Wyandotte  Corp..    7836 
Dow  Chemical  Co.,     1132,     14770 
Drew  Chemical  Corp.,    9521,    11758 
Eastman  Kodak  Co.,     14162 
Economics  Laboratory,  Inc.,    9521 
EMS-CHEMIE  AG,    7388 
General  Electric  Co.,    20624 
Goodyear  Tire  &  Rubber  Co.,    9522,    1 1014 
H.B.  Fuller  Co..    3979 
ICI  Americas,  Inc.,    7836 
International  Rour  Sales  Corp.,     181 
McCormick  A.  Co.,  Inc.,    20624 
Miles  Laboratories,     16558 
Miles  Laboratories,  Inc.,    21943 
Mitsubishi  Chemical  Industries,  Ltd.,    551 
Monsanto  Co.,     11946 
Morton  Thiokol,  Inc.,     12652 
Nalco  Chemical  Co.,    551,    2347 
National  Pork  Producers  Council,    26270 
Petrolite  Corp.,    20625 
Ralston  Purina  Co.,    348,    1132,    26270, 

26271 
S.C.  Johnson  &  Son,  Inc.,    23767 
Shell  Oil  Co.,    10860 
Squirt*  Co.,     13084.    20502,    24047 
Toyobo  Co.,  Ltd.,    20625 
Ube  Industries,  Ltd..    9521 
Witco  Chemical  Corp.,    7388 
Food  for  human  consumption: 
Confectioneries  containing  alcohol; 

manufacturers  and  inporters 

requirements,  analysis  method,    8677 
Ethylene  dibromide  in  honey;  compliance 

policy  guide;  availability,     180 
Identity  standard  deviation;  market  testing 

(lermits  ~ 
Bread,  enriched,    16558 
Collards,  canned,  mustard  greens,  etc., 

16557 
Pacific  salmon,  canned,    2619,    9518, 
24705,    24706 
Tomato  products,  canned;  defect  action 

levels;  guide  availability,     13880,    13785 
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Grants  and  cooperative  agreements: 

Fish  and  other  aquatic  animals  used  for  food, 
comparative  drug  metabolism  studies, 
9718 
GRAS  or  prior-sanctioned  ingredients: 
Fuji  Oil  Co.,  Ltd.;  petition,    1 132 
Multi-Kem  Corp.;  petition,    3030 
Novo  Laboratories,  Inc.;  petition,    14297, 

14770 
Purac,  Inc.;  petition,    62S2 
Sulfiting  agents;  reexamination  of  status;  final 
report  availability,    9131 
Human  drugs: 
Antibiotic,  corticosteroid,  and  antifungal 

containing  drugs,    IS227 
Cortisporin  cream,     15228,    20135 
Drug  substances,  manufactured;  submitting 
supporting  documentation  in  drug 
applications;  draft  guideline;  availability 
and  inquiry,     16350 
Finished' dosage  forms,  manufactured; 
submitting  supporting  documentation; 
draft  guideline;  availability  and  inquiry, 
16350,     19584 
Insulin,  composed  wholly  or  partly; 
certification  procedures,    14296 
New  drugs  and  antibiotic  drugs;  marketing 
applications  approval;  draft  guidelines; 
availability  and  inquiry,    26411 
Oral  acetazolamide,     15229,    20856 
Oral  proteolytic  enzymes;  approval 

withdrawn,    24581 
Orphan  drug  products;  designations, 

cumulative  list,    4914,    10110,    13880 
Orphan  drug  products  -- 

Interim  guidelines  revised;  availability, 
19583 
OTC  drug  feedback  meetings;  policy 

statement,    4916 
Parenteral  multivitamin  drug  products; 
approval  withdrawn  in  part,    8193 
Preservative-free  morphine  preparation  for 
epidural  use  for  treatment  of  severe 
chronic  pain,    16351,     19584 
Regulatory  review  period  determination  - 
Amrinone  lactate,    13881 
Coactin  sterile,    25786 
Labetalol  hydrochloride,    2725 
Merital  capsules,    21667 
Pentoxifylline,    6052 
Promit,     13083 
Sectral  capsules,    21943 
Tonocard  tablets,    19809,    21509 
Tomalate  metered  dose  inhaler, 
21667,    23362 
Riker  Laboratories  et  al.;  approval 

withdrawn,     13661 
Sterile  drug  products  produced  by  aseptic 
processing;  draft  guidelines;  availability 
and  inquiry,    4799 
Laser  variance  approvals,  etc.: 
Applied  Optics  Associates,    6252 
Autech  Corp.  et  al.,    2344,    5315 
Blue  Lightning  Laser  Light  Show  et  al., 

7965 
Florod  Corp.,    11247 
Knott's  Berry  Farm  et  al.,    21355 
Laser  Presentations,  Inc..  et  al.,    2343 
Pain  Suppression  Labs,  Inc.,     11568 
Particle  Measuring  Systems,  Inc.,    15785 
Philips  Medical  Systems,  Inc.,    24047 
Spectra-Physics,  Inc.,     15785,     18931 
Medical  devices: 
Cytotoxic  testing  for  allergic  diseases; 
compliance  policy  guide;  availability, 
14025 


Fonar  bcu  3000  nuclear  magnetic  resonance 

scanning  system;  patent  extension, 

13082 
Medical  devices;  premarket  approval: 
Allergan  Pharmaceuticals,  Inc.,    20854, 

23071 
American  Medical  Optics,    19810 
Barnes-Hind,  Inc.,    11569,    13880 
Centers  for  Disease  Control,    346 
DePuy,  Inc.,    20855,    23071 
Domier  System  GmbH,    2346 
General  Electric  Co.,    23768 
Hoffman-La  Roche,  Inc.,    24704 
Hybritech,  Inc.,    21354 
Hybritech  Inc.,    2346 
International  Hydron  Corp..    198^1 
Medical  Lasers,  Inc.,    7231  I 

Medtronic,  Inc.,     181 
Optical  Plastic  Research,    11248   J 
Pharmafair,  Inc.,    23768 
Precision-Cosmet  Co..  Inc.,    11571,    13880 
Repro-Med  Systems,  Inc.,    3598 
Siemens  Medical  Systems.  Inc.,    182,    4273 
Syntex  Ophthalmics.  Inc.,    1 1572 
VisionTech,  Inc.,    25468 
Wesley-Jessen,    2727 
Meetings: 
Advisory  committees,  panels,  etc.,    1943, 

2347,    3030,    3031.    6393,    103I9. 

10320.    11566.    15639.    16151.    19094. 

20135.    20295,    20622,    21509,    23520. 

25628,    25629,    26051 
Consumer  information  exchange,    999, 

7964,     11014,     15980,     18931.     19474, 

20296,    24580.    26627 
Federation  of  American  Societies  for 

Experimental  Biology.    3978 
Health  professional  organizations,    11947 
Small  business  participation,    9522,    13881 
Memorandum  of  understanding: 
Drug,  pesticide,  and  environmental 

contaminent  residues  in  foods,    2304 
Food  Safety  and  Inspection  Service;  food 

recalls,    2725 
National  Cancer  Institute;  subsequent  cancer 

incidence  in  women  treated  by 

irradiation  with  x-rays  for  infertility; 

study,    20624,    23071 
National  Institute  on  Drug  Abuse;  domestic 

scheduling  of  drugs  of  abuse,    9518, 

11758  , 

University  of  Tennessee;  collatoorative 

research  and  educational  programs, 

9520 
Practice  and  procedure: 
Exhibits  and  documents  submissions  for 

formal  evidentiary  hearings;  guideline 

availability.     10860 
Procurement: 
Commercial  or  industrial  activities. 

performance;  review  schedule  (OMB  A- 

76  implementation),    10860 
Radiological  health: 
Nuclear  medicine  facilities;  quality  assurance 

programs;  final  recommendations; 

availability,    2001 1 
Sunlamp  variance  approvals,  etc.: 
Eurotan  International  et  al.,    24048,    25628 
Rothschild  Sunsystems,  Inc.,  et  al.,    14024 
Tan  Body  Sun  Systems,  Manufacturing,  Inc., 

etal.,     11568 
Ultrabronze  Ltd.  et  al..    2345 
X-ray  systems  variance  approvals,  etc.: 
Health  Mate.  Inc.,    24047 
LOrad  Medical  Systems,  Inc.,    24048 
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FOOD  AND  NUTRITION  SERVICE 

RULES 

Child  nutrition  programs: 
Child  care  food  program;  eligibility 

documentation  and  verification,    1930S 
Child  care  food  program;  eligibility 

docimientation  and  verification; 

correction,    20197 
Child  food  care  program;  miscellaneous 

amendments,    8573 
School  lunch  and  breakfast  programs;  sale  of 

foods  of  minimal  nutritional  value, 

20545 
Women,  infants,  and  children;  special 

supplemental  food  program,    6108 
Correction,    8098 
Food  distribution  program: 

Donation  of  fooid;  yield  factor  requirements, 

20197 
Food  stamp  program: 
Alaska  thrifty  food  plan.    13759 
Reporting  and  recordkeeping  requirements. 

2659 
State  agency  reporting  requirements.    20547 

PROPOSED  RULES 

Aid  to  families  with  dependent  children 
(AFDC),  and  food  stamp  program, 
consistency;  advance  notice,    6970 
Child  nutrition  programs: 
Child  care  food  program;  advance  payments, 

6183 
Child  care  food  program;  seriously  deficient 
institutions;  determinations,  etc.,    20572 
School  lunch  program;  revision,    5950 
Food  stamp  program: 
Income  and  eligibility  verification 
procedures.    10450 

NOTICES 

Child  nutrition  programs: 

Meals  and  milk,  free  and  reduced  price; 
income  eligibility  guidelines.    12351, 
13642 
Summer  food  service  program; 
reimbursement  rates.    519 
Women,  infants,  and  children;  special 
supplemental  food  program;  income 
poverty  guidelines,     19220 
Food  distribution  program: 
Elderly;  donated-food  assistance  level  or 
cash  in  lieu  for  nutrition  programs, 
7203,    9099 
National  commodity  processing  system; 
termination,    19993 
Food  stamp  program: 
Income  eligibility  standards;  adjustment, 

19766 
Research,  demonstration,  and  evaluation 
projects;  inquiry.    7092 
Organization,  functions,  and  authority 
delegations,    15203,    20250 

FOOD  SAFETY  AND  INSPECTION 
SERVICE 

RULES 

Meat  and  poultry  inspection: 
Agar-agar  in  meat  food  products,    19903 
Electrical  method  of  slaughter,    25199 
Exemptions  for  retail  stores;  adjustment  of 

dollar  limiutions,    12220 
Imported  cured  pork  products;  control  of 

added  substances  and  labeling 

requirements,    9788 
Imported  meat  products;  list  of  eligible 

countries;  Dominican  Republic,    14370 
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Imported  products;  refused  entry.    19906 
Inspection  legend:  authorization  to 

manufacture  brands  or  other  marking 

devices,    21420 
Inspection  services;  fee  increase,    723 
Marganne  or  oleomarganne;  standards, 

3738 
Military  shipments;  export  stamp 

requirement  exemption,    23203 
Protective  film  of  water,  com  syrup  solids, 

sodium  alginate,  calcium  chloride  and 

sodium  carboxymethylcellulosc  on 

freshly  dressed  meat  carcasses,     1990S 
Rabbits  and  edible  products;  inspection  fees 

credit  rescinded,    2S067 
$wine  post-mortem  inspection  procedures 

and  staffing  standards,     19900 
Titanium  dioxide  in  isolated  soy  protein; 

correction,    6 
Trichinae  in  pork  products;  methods  for 

destruction,    5226 

Waiver  for  dry  cured  or  country  ham, 
25202 

PROPOSED  RULES 

Meat  and  poultry  inspection: 
Accreditation  of  non-Federal  chemistry 
laboratories;  standards  and  procedures, 
15435 
Extension  of  time,    25081 
Buffalo;  voluntary  inspection,     10778 

Correction,     11882 
Imported  meat  products;  list  of  eligible 
countries  ~ 

Withdrawals,     19029 
MiUtary  shipments;  export  stamp 

requirement  exemption.    1 540 
New  turkey  inspection  system;  extension  of 

time,    280 
Nitrite  levels  in  bacon,     1471 1 
Sulfonamide  residues  in  swine;  ante-mortem 
and  post-mortem  inspection;  advance 
notice.    20796 

NOTICES 

Meat  and  poultry  inspection: 

Inspection  program  issuances;  availability. 

1098 
Standards  and  Labeling  Division  Policy 
memoranda.     1 5947 
Meetings: 
Trichina  enzyme  immunoassay  method, 
14739 
Memorandum  of  understanding: 
Drug,  pesticide,  and  environmental 

contaminent  residues  in  foods,    2304 

FOREIGN  AGRICULTURAL 
SERVICE 

Set  Agriculture  Department 

FOREIGN  AID 

See  Agency  for  International  Development 
State  Department 

FOREIGN  ASSETS  CONTROL 
OFFICE 

RULES 

Foreign  assets  control: 

Restricted  merchandise;  publications 
originating  in  Cuba,  North  Korea, 
Vietnam,  or  Kampuchea,    5753 


Nicaraguan  trade  control,     19890 

FOREIGN  CLAIMS  SETTLEMENT 
COMMISSION 

NOTICES 

Meetings;  Sunshine  Act,    2371,    6423.    11476, 
13693.     19605,    24871 

FOREIGN  SERVICE  GRIEVANCE 
BOARD 

PROPOSED  RULES 

Grievances  and  separation  for  cause  cases, 
16710 

FOREIGN-TRADE  ZONES  BOARD 

NOTICES 

Applications,  tic: 
Alabama,    24551 

California,    14000,     15205,     15206 
Florida,    24551 
Georgia,     18544 
Illinois.     1606,    3371,    23752 
Indiana,     13642,    23752 
Kentucky.     3945.     16329.    26815 
Louisiana,    3944 
Maryland.     13057 
Massachusetts.    24551 
Michigan.     15768.    16119.    21638 
Missoun.     15769 
New  Hampshire.     15948 
New  Jersey.    3945,    20816 
New  York,    3946,    5653,    6372,    7940. 

15469.     15769.    24663 
Ohio.    2702.    6024.     13770 
Texas,    300,     13261,    13263.    20252 
Washington.     15206.    20817 
Wisconsin.    1098.    16118.    18545.    20251. 
21107 

FOREST  SERVICE 

RULES 

Boundary  Waters  Canoe  Area  Wilderness; 

motorboat  and  snowmobile  reduction  use, 

etc..     16231 
Forest  development  transportation  system; 

review  completed.    23307 
Land  disposal;  sale  of  lands  for  agncultural 

use;  CFR  Part  removed,    23410 
Motor  vehicle  use  off  forest  development 

roads;  termination  of  review,     12539 
Timber  sales,  national  forest: 
Buy-out  provisions,    26660 
Contracts  extension;  interim  policy,    458 

PROPOSED  RULES 

Timber  sales,  national  forest: 

Alaska;  emergency  stumpage  rate 
redeterminations,    4992 
Correction,    8344 
Extension  of  time,    9302 
Buy-out  provisions,    458 
Periodic  payments  and  cash  downpayment 
requirements,    2591 
NOTICES 

Boundary  establishment,  descriptions,  etc.: 
Ouachita  National  Forest,  AR.    3004, 
14739 
Environmental  statements;  availability,  etc.: 
Beaverhead  National  Forest,  MT,    6369, 

14125 
Chugach  National  Forest,  AK,     15595 
Cibola  National  Forest,  NM,    2702 
Denver  Metropolitan  water  supply,  CO, 
5804 


Rathead  National  Forest,  MT,    5409 
Gypsy  moth  suppression  and  eradication 

projects,     12593,     14000,    14126, 

15594 
Kaibab  National  Forest,  AZ,     18281 
Lewis  and  Clark  National  Forest,  MT,    5409 
Pacific  Northwest  Region.     1 1002,    19766, 

23480 
San  Juan  National  Forest,  CO,     12060 
Sawtooth  National  Forest.  ID  and  UT, 

9468 
Sequoia  National  Forest.  CA.     18719 
Timber  contract  buy  out  provisions.    26674 
Wallowa-Whitman  National  Forest,  ID, 

16327 
Western  sprtice  budworm  insect  control, 

3803 
Western  spruce  budworm  management 

program;  Santa  Fe  National  Forest, 

NM,    25614 
Western  wilderness  area  lakes  access, 

national  surface  water  survey,    26234 
Grazing  fee  review  and  evaluation  report; 

meeting,     11745 
Grizzly  bear  management;  interagency 

guidelines;  meeting  and  inquiry,    21696 
Jurisdictional  interchange  program,    23479 
Land  and  resource  management  planning 

schedules;  inquiry,    9469 
Meetings: 
Apache  National  Forest  Grazing  Advisory 

Board,     10091 
Black  Hills  National  Forest  Grazing 

Advisory  Board,    2599,    23169 
Boise  National  Forest  Grazing  Advisory 

Board,    7094 
Bridger-Teton  National  Forest  Grazing 

Advisory  Board,    24661 
Caribou  National  Forest  Grazing  Advisory 

Board,    18719 
Carson  National  Forest  Grazing  Advisory 

Board,    3942 
Colville  National  Forest  Grazing  Advisory 

Board.     15948 
Coronado  National  Forest  Grazing  Advisory 

Board.     15204 
Deschutes  National  Forest  Grazing 

Advisory  Board.    24264 
Fremont  National  Forest  Grazing  Advisory 

Board.    2702 
Gila  National  Forest  Grazing  Advisory 

Board,    2599 
Humboldt  National  Forest  Grazing  Advisory 

Board,    3004 
Inyo  National  Forest  Grazing  Advisory 

Board,    3942 
Lewis  and  Clark  National  Forest  Grazing 

Advisory  Board.    299 
Lincoln  National  Forest  Grazing  Advisory 

Board,     1605.    21915 
Medicine  Bow  National  Forest  Grazing 

Advisory  Board.    2072 
Mono  Basin  National  Forest  Scenic  Area 

Advisory  Board,    2599,     15948,    23480 
Nezperce  National  Forest  Grazing  Advisory 

Board.    299 
Ochoco  National  Forest  Grazing  Advisory 

Board.    3004 
Okanogan  National  Forest  Grazing  Advisory 

Board.    8352.     12352.    24793 
Pacific  Crest  National  Scenic  Trail  Advisory 

Council.    3942.    7360 
Prescott  National  Forest  Grazing  Advisory 

Board.    7623 
Routt  National  Forest  Grazing  Advisory 

Board.    26392 
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San  Juan  National  Forest  Grazing  Advisory 

Board,    23480 
Sierra  National  Forest  Grazing  Advisory 

Board.    83SJ 
Sitgreaves  National  Forest  Grazing 

Advisory  Board,    18281 
Stanislaus  National  Forest  Grazing  Advisory 

Board,    6223 
State  Foresters  Committee,    6225 
Targhee  National  Forest  Grazing  Advisory 

Board.    4552 
Toiyabe  National  Forest  Grazing  Advisory 

Board,     11219 
Uinta  National  Forest  Grazing  Advisory 

Board.    24922 
Umatilla  National  Forest  Grazing  Advisory 
Board.    2599 
National  Environmental  Policy  Act; 

implementation.    26078 
Public  rangelands  improvement;  experimental 
stewardship  program  report;  draft 
availability  and  inquiry,    25787 
San  Jacinto  Wilderness;  power  line 

construction  grant  easement,     14125 
Siuslaw  National  Forest.  OR;  seven-year  action 

plan  termination,    19425 
Small  business  timber  set-aside  program: 
Final  policy,    24788 

Proposed  changes;  extension  of  time,    3370 
Wilderness  areas: 

Little  Frog  Mountain  and  Big  Frog 

extension,  TN;  hearing,    7807 
Mt.  Baker-Snoqualmie  and  Wenatchee 
National  Forests,  WA;  Alpine  Lakes 
Wilderness  changes;  correction,    9303 
Wilderness  fire  management  policy;  final, 
6223 


GAS 


See  Alaska  Natural  Gas  Transportation  System, 
Office  of  Federal  Inspector. 
Economic  Regulatory  Administration. 
Federal  Energy  Regulatory  Commission. 
Geological  Survey. 
Land  Management  Bureau. 
Minerals  Management  Service. 

GENERAL  ACCOUNTING  OFFICE 

RULES 

Records: 

Privacy  procedures  for  personnel  records, 
13161 


NOTICES 

Bid  protest;  sales  by  Federal  agencies;  notice  of 

review,    14770 
Contracts  under  Federal  grants,  complaints; 

discontinuance  of  review,    3978 

GENERAL  SERVICES 
ADMINISTRATION 

See  also  Federal  Register  Office. 

National  Archives  and  Records  Service. 

RULES 

Acquisition  regulations  (GSAR): 
Acquisition  planning,     14243 
Competition  in  contracting  requirements, 

etc..     10036 

Correction,    14243 
Construction  contracts;  payment  due  dates; 

temporary,    4516 
Contract  Appeals  Board  procedure  rules; 

transfer  of  regulations,     1534 
Contract  clauses,  payment  by  wire  transfer, 

etc.,     1534 


Federal  service  contracts,  labor  standards, 
etc.,    24523  J 

Correction,    26764 
Federal  service  contracts,  labor  standards; 
temporary;  expiration  date  extended, 
945 
Protests,  disputes  and  appeals,    24772 
Reporting  and  recordkeeping  requirements, 
uniform  contracting  procedures,  etc., 
2284 
Restriction  on  procurement  of  hand  and 
measuring  tools;  temporary,    18263 
Correction,    20103 
Threshold  for  applications  of  Trade 
Agreements  Act;  temporary,    4862 
Contract  Appeals  Board  procedure  rules 
(acquisition  regulations),    1756 
Procurement  of  ADP  goods  and  services; 
interim.  28764 
Federal  Acquisition  Regulation  (FAR): 
Civilian  Agency  Acquisition  Council 

membership,  prompt  payment  discounts, 
etc.,    26902 
Competition  in  contracting  requirements  - 
Interim,     1726,    4221,    10233 
Protest  procedures;  interim,    25680 
Contract  cost  principles  and  procedures; 
insurance  and  indemnification,  etc., 
23604 
Publicizing  provisions  and  validation  of 

proprietary  restrictions,  and  competition 
in  contracting  protest  provisions; 
interim.    2268 
Federal  Information  Resources  Management 
Regulation: 
ADP  equipment  and  services  acquisition  - 
Alternate  procedures  for  agency 
delegations  of  procurement 
authority  requests;  temporary, 
4408 
Dollar  threshold  raised  for  blanket 
delegations  of  procurement 
authority,  etc.;  temporary,    4411 
ADP  performance  validation  provisions, 

26364 
ADP  resources  utilization  and  reporting; 

temporary,    4415 
Competition  in  contracting  requirements, 
etc.;  implementation;  temporary,    13319 
Correction,     14386 
Data  communications  systems  and  services; 

temporary,    4422  | 

Federal  hardware,  software,  and  i 
telecommunication  standards; 
temporary,    4403 
Information  processing  resources 

management;  temporary,    4418 
Integrated  provisions;  establishment,    4322 
Records  management  provisions,    26908 

Temporary,     14220,     18249 
Review  program;  temporary,    11861 

Correction,    13023 
Telecommunications  acquisitions;  temporary, 

4406 
Teleprocessing  services  program  changes; 
temporary,    4400 
Nondiscrimination : 
Age  discrimination  in  Federal  fiiuncial 
assistance  programs,    23412  | 
Organization  and  functions,    26363 
Property  management: 
ADP  and  telecommunications  management; 

CFR  Parts  removed,    26565 
Archives  and  records;  CFR  Subchapter 
removed,    26927 


Building  and  grounds  management;  special 
space  alterations;  authority  delegation  to 
tenant  agencies  to  contract;  temporary, 
16082 
Civilian  executive  agency  aircraft 

information  system;  temporary,    5386 
Express  small  package  transportation;  carrier 

contractor  use;  temporary,    8622 
Federal  buildings  fund;  reimbursable 

services,    14242 
Federal  employee  parking;  temporary; 
expiration  date  extended,     10229 
Government  work  space  management; 

temporary,    26516 
Records  management;  records  holdings 
annual  summary  and  agency  records 
center  annual  reports  (SF  136  and  SF 
137)  discontinued,    81 
Systems  furniture  acquisition;  temporary, 

23411 
Transportation  documentation  and  audit  ~  . 
Claims  not  payable  by  agencies,    3909 
Unused  ticket  refund  procedures,    938 
Use  of  cash,    20101 
Utilization  and  disposal  - 

Foreign  gifts  and  decorations,    82 
Real  property;  increase  of  offer  by 
high  bidder  at  sealed  bid  or 
auction  sale,    25222 

PROPOSED  RULES 

Acquisition  regulations  (GSAR): 
Competition  in  contracting  requirements, 

etc.;  acquisition  of  leasehold  interests  in 

real  property;  draft  availability,    9293 
Construction  contracts;  payment  due  dates; 

draft  availability,    12587 
Contract  files;  reassignments  and  transfer, 

16115 
Contract  types,    16115 
Contracts  with  options;  application  of 

thresholds,     15463 
Identification  of  provisions  and  clauses, 

15943 
Multiple  award  schedule  procurement, 

11910 
Protests,  disputes  and  appeals,    10276 
Small  business  and  small  disadvantaged 

business  concerns;  subcontracting, 

14122 
Source  selection  procedures;  draft 

availability,    18708 
Federal  Acquisition  Regulation  (FAR): 
Architect-engineer  services;  definition, - 

10516 
Contract  changes  clauses,    21313 
Contract  cost  principles  and  procedures; 

advance  agreements  and  travel  costs, 

8752 
Contracts,  voiding  and  rescinding,    23157 

Correction,    23818 
Contniction  contract  progress  payments; 

witholding  of  funds,    72(X) 
Late  bid  or  proposal  sent  by  certified  or 

registered  mail;  acceptable  evidence  in 

establishing  mailing  date,    11522 
Public  relations  costs,    7199 
Regulatory  agenda,    18016 
Women-owned  small  businesses  utilization; 

contract  clause,    4241 

Definitions,     11523,    13256 
Federal  Information  Resources  Management 
Regulation:  /" 

ADP  equipment,  obsolescense  and  reuse; 

draft  availability,    24785 
ADP  performance  validation  provisions, 

7356 
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GSA 


Competiiion  in  contracting  requirements, 

etc.;  implementation,     I02S2 
Records  management  programs  and 
management  of  records:  draft 
availability.    6970 
Privacy  Act;  implementation,    8641 
Property  management: 
AOP  and  telecommunications;  Subchapter  F 

removal  from  CFR,    23453 
Claims  collection;  administrative  offset  and 
interest  assessment  on  transportation 
related  claims,    14261 
Motor  equipment  management  and 

interagency  fleet  management  system; 
draft  availability,    14260 
Transportation  and  trafTic  management;  draft' 

availability.     14260 
Transportation  documentation  and  audit  ~ 
Claims,     14261 

Disbursement  procedures;  voucher- 
schedules  preparation,  etc., 
16316 
Regulatory  agenda.     17876.     18016 
Relocation  assistance  and  real  property 

acquisition,  uniform  cost-effective  policies 
aitd  procedures,    21712 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.    346.    2618,    4273,    7647, 
7835,    9908,     11946,     16151,    20500. 
26410 
Environmental  statements;  availability,  etc.: 
Hoskins  Park  Housing  Area  et  al.,  RI. 
20621 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities 
under  OMB  review.    7948.    8762. 
13647,    13648,    21334,    21335.    26270 
Looseleaf  version;  interim  correction.    12871 
Meetings: 

Advisory  Board,    6251.    9908 
National  Environmental  Policy  Act; 

implementation,    7648 
Privacy  Act;  systems  of  records.    177,    6051. 

16149,    20294,    20501,    23829,    24323 
Procuiement: 
Low  volume  copiers;  commercial  item 
descriptions  development  and  use; 
inquiry,    4594 
Multiple  award  Federal  supply  schedule 

program,    7123 
Multiple  award  to  single  award;  criteria  for 
conversion  of  items;  inquiry,     13879 
Property  management: 

Airline  discount  fares,  contract;  cost- 
reimbursable  contractors  use,     15784 
Customer  supply  centers;  eUgible  Federal 

activity  use,    7834 
Kilauea  Point  Light  Suution,  Kauai,  HI; 

wildlife  order  conveyance,    7002 
National  Archives  Building;  special  police 

protection  continuation,    26410 
Self-service  store  - 

Lima,  PA;  conversion,    7229 
National  Capital  Region,  closures, 
4912 
Transportation  and  motor  vehicles; 

Government-wide  motor  vehicle  rental 
program.    9716 
Union  City  Dam  Project,  PA;  wildlife  order 
conveyance.    2062 1 
Telecommunications  standards: 
Dau  encryption  standard  with  CCITT 
Group  3  facsimile  equipment, 
interoperability  and  security 
requirements;  adoptioii.    18737 


Glossary  of  telecommunication  terms; 
inquiry,    1 1946 
Travel  regulations: 

Presidential  appointee  travel  and 

transportation  expenses;  eligibility 
criteria,    8676 

Correction,     11464 
Relocation  income  tax  allowance,    15702, 
19247 

GEOLOGICAL  SURVEY 

RULES 

State  water  research  institute  program,    23113 

PROPOSED  RULES 

State  water  research  institute  program.    956 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,    14301,    16365 
Committees;  establishment,  renewals, 
terminations,  etc.: 
Water  Data  for  Public  Use  Advisory 
Committee 
Meetings: 
Water  Dau  for  Public  Use  Advisory 
Committee,    10865 
National  uranium  resources  evaluation  program 
digital  data;  prices,    5323 

GOVERNMENT  EMPLOYEES 

See  Equal  Employment  Opportunity  Commission. 
Federal  Labor  Relations  Authority. 
.Merit  Systems  Protection  Board. 
Personnel  Management  Office. 

GOVERNMENT  PRINTING 
OFFICE 


NOTICES 

Meetings: 
Depository  Libr^  Council, 

HANDICAPPED 


8396 


See  Architectural  and  Transportation  Barriers 
Compliance  Board 
Blind  and  Other  Severely  Handicapped. 

Committee  for  Purchase  from. 
Education  Department 
Equal  Employment  Opportunity  Commission. 
General  Services  Administration. 
Health  and  Human  Services  Department 
National  Council  on  the  Handicapped 
Personnel  Management  Office. 
Social  Security  Administration. 
Veterans  Administration. 

HAZARDOUS  SUBSTANCES 

See  Coast  Guard 

Consumer  Product  Safety  Commission. 
Environmental  Protection  Agency. 
Nuclear  Regulatory  Commission. 
Occupational  Safety  and  Health 

Administration. 
Research  and  Special  Programs 

Administration. 

HEALTH 

See  Alcohol.  Drug  Abuse,  and  .Mental  Health 
Administration. 
Animal  and  Plant  Health  Inspection  Service. 
Centers  for  Disease  Control 
Food  and  Drug  Administration. 
Health  and  Human  Services  Department 


Health  Care  Financing  Administration. 
Health  Resources  and  Services  Administration. 
Mine  Safety  and  Health  Administration. 
National  Institutes  of  Health. 
Occupational  Safety  and  Health 

Administration. 
Public  Health  Service. 
Social  Security  Administration 
Veterans  Administration. 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

See  also  Alcohol.  Drug  Abuse,  and  Mental 
Health  Administration. 
Centers  for  Disease  Control. 
Child  Support  Enforcement  Office. 
Community  Services  Office. 
Food  and  Drug  Administration. 
Health  Care  Financing  Administration. 
Health  Resources  and  Services  Administration. 
Human  Development  Services  Office. 
National  Institutes  of  Health. 
Public  Health  Service. 
Social  Security  Administration. 

RULES 

Acquisition  regulations,    7780 

Interim,    23126 
Letter  of  credit  administration,  remedial 
actions.    776 

PROPOSED  RULES 

Federal  claims  collection,    1 8694 
Public  assistance  programs: 

Medicaid;  adjustment  of  Federal  share  for 
uncashed  or  cancelled  (voided)  checks, 
23147 
Regulatory  agenda,    17210 
Relocation  assistance  and  real  property 

acquisition,  uniform  cost-effective  policies 
and  procedures,    21712 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,    550,    1636,    2724,    3598, 
4799,    5427,    6393,    7387,    8397,    9517, 
10544,     11565,     12651.     13660,     14456. 
15639.     16564,     18931,     19809,    20621, 
21508.    23199.    24046,    24946,    25785, 
26844 
Committees;  establishment,  renewals, 
terminations,  etc.: 
Evaluation  of  Pain  Commission,    23070 
Technology  and  the  Disabled  National 
Advisory  Board,    9326 
Grants;  availability,  etc.: 

Health  policy  research.    1 1 563 
Retirement  policy  studies,    18315 
Meetings: 
Evaluation  of  Pain  Commission,    23070 
President's  Council  on  Physical  Fitness  and 
Sportt,    24946 
Organization,  functions,  and  authority 
delegations: 
Child  Support  Enforcement  Office,    24839 
Human  Development  Services  Office, 

24839 
Inspector  General  Office,    890 
Personnel  Administration  Office  et  al., 

20850 
Public  Health  Service.    24839.    25129 
Poverty  income  guidelines;  annual  revision, 
9517 
Correction,    10319 
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Privacy  Act;  computer  matching  program, 

19472 
Senior  Executive  Service: 
Performance  Review  Board:  membership, 
6052 
Social  security  benefits: 
Contribution  and  benefit  base;  old  law 
determination,     1 1562 

HEALTH  CARE  FINANONG 
ADMINISTRATION 


RULES 

Medicaid: 

Claims  processing  assessment  system,    21839 
Cost  sharing  charges,  imposition,    23009 
Home  and  community-based  services,    10013 

Correction,    25079 
Inmates  in  public  institutions,  or  individuals 
in  institutions  for  mental  disease  or 
tuberculosis;  Federal  financial 
participation,    13196 
Overpayments,  recovery;  withholding 
Federal  share.     19684 
Correction,    23307 
Peer  review  organizations  (PRO),  utilization 
and  quality  control;  assumption  of 
review  functions,  etc.,     15312 
Correction,     15427 
Medicare*. 
Health  M^tenance  organizations  and 
competitive  medical  plans,  payment; 
final  rule  and  request  for  comments, 
1314 
Health  maintenance  orgaaizations  and 
competitive  medical  plans,  payment; 
final  rule  and  request  for  comment 
Correction,    20570 
Hospital  inpatient  services,  prospective 

payments;  redesignation  of  rules,     12740 
Overpayments,  recovery;  withholding 
Federal  share.    19684 
Correction,    23307 
Peer  review  organizations  (PRO),  utilization 
and  quality  control  - 

Assumption  of  review  functions,  etc., 

15312,     15427 
Information  acquisition,  protection, 

and  disclosure,    15347 
Reconsideration  and  appeals,     15365 
Sanctions  imposed  on  health  care 
practitioners  and  service 
providers,  etc.,     15335 

PROPOSED  RULES 

Medicaid: 
Checks,  uncashed  or  cancelled;  Federal 

share  reimbursement,    23147 
Financial  eligibility  for  categorically  needy 

individuals  who  lose  supplemental 

security  income  eligibility  due  to  cost  of 

living  increases,     14397 
Income  and  eligibility  verification 

procedures,     10450 
Intermediate  sanction  of  long-term  care 

facilities,    7191 
Payments  to  institutions;  post-eligibility 

determinations  for  institutionalized 

individuals,     10992 
Medicare: 

Direct  medical  education  costs;  payment 

limitation,    21026 
Hospital  inpatient  services,  prospective 

payments  (Diagnosis  Related  Groups), 

24366 


Malpractice  insurance  for  hospitals  and 
skilled  nursing  facilities;  payment  for 
costs,    25178 
Noncovered  services;  liability  determination 

procedures,    5787 
State  reimbursement  control  systems,    20048 
NOTICES  I 

Grants  and  cooperative  agreements: 
Medicare  and  medicaid  research  and 
demonstration,    4480,    7657 
Medicaid: 

Management  information  system;  system 

requirements,    4800 
State  plan  amendments,  reconsideration; 
hearings  ~ 
Arkansas,    5686 
California,     13287  ' 

Georgia,    25326 
Maryland,    25327 
Pennsylvania,    20856 
Virginia,     19812  , 

Washington,    20857  | 

Medicare: 
Home  health  agency  costs  per  visit;  schedule 

of  limits,    20178,  ,  23071 
Oxygen  and  oxygen  equipment;  coverage  for 

use  in  patient's  home,    13742 
Physicians  services;  reasonable  compensation 

equivalent  limits,    7123 
Regional  intermediaries  designated  to  service 
home  health  agencies;  assignment  and 
reassignment;  inquiry,     14162 
Organization,  functions,  and  authority 

delegations,    8397,    9131,     11758,     14297, 
15230,     19094 
Privacy  Act;  systems  of  records,    6395, 
14457,     16153,    21356 

HEALTH  RESOURCES  AND 
SERVICES  ADMINISTRATION 

RULES 

See  entries  under  Public  Health  Service 
NOTICES 

Advisory  committee  reports,  annual; 

availabihty,    2088,    2619,    14026 
Committees;  establishment,  renewals, 
terminations,  etc.: 
Health  Planning  and  Development  National 

Council,    3032 
Nurse  Training  National  Advisory  Council. 

1132 
Organ  Transplantation  Task  Force,     1943, 

3032 
Grants;  availability,  etc.: 
Advanced  nurse  training,  nurse  practitioner 

training,  and  nurse  special  project 

grants,    7389 
Area  health  education  center  programs; 

3415,    7232,     14986 
Family  medicine,  faculty  development, 

4807 
General  internal  medicine  and  pediatrics, 

faculty  development,    8398 
Geriatric  education  centers,    9522 
Funding  preference,    20502 
Health  careers  opportunity  and  nursing 

special  project  programs;  low  income 

levels,     18741 
Health  system  agency  grants  and  State 

health  planning  and  development 

agency  grants;  application  cycles,    6255 
Home  health  services  and  training,    6253 
Indian  health  professions  preparatory  and 

pregraduate  scholarship  programs  and 


Hearings 

Indian  health  scholarship  program, 
5134 
Indian  health  service;  health  professions 

recruitment  program,     15981 
Nurse  anesthetist  traineeship,    1943 
Health  maintenance  organizations,  qualified: 
List  additions,    8787 
Requirements,    1 1 573 
Health  manpower  shortage  areas  (primary 

care);  designation  list,    6512 
Health  planning  and  resource  development: 
Health  systems  agencies  and  State  health 
planning  development  agencies; 
certificate  of  need  reviews;  capital 
expenditute  and  annual  operating  cost 
expenditure  minimums  adjustment, 
14027 
Medical  facility  construction  and 
modernization: 
Uncompensated  services  eligibility;  income 
criteria  revision,    14026 
Meetings;  advisory  committees: 
January,     1275 
February,    3599 
March,    7837 
April,    11249,    13662 
May,    15981 

June,     13662,    21944,    23520 
August,    26845 
Organ  Transplantation  Task  Force; 

immunosuppressive  therapies,  etc.;  hearing, 
19247 
Organ  Transplantation  Task  Force;  inquiry, 
13084 

HEARINGS  AND  APPEALS 
OFFICE,  ENERGY 
DEPARTMENT 

NOTICES 

Applications  for  exception: 

Cases  filed,  145,  4576,  4737,  4738, 

5302,  5303,  5304.  6238,  7376,  7377, 
10845,  11415,  11416,  12396,  13075, 
15483.  15965,  16131,  19998,  20490, 
20837,  20838,  24030,  24031,  25766, 
25767 
Decisions  and  orders,  4573,  4574,  4575, 
4577,  4578,  4579,  4580,  4581,  6239, 
7377,  7378,  9896,  11417,  12616, 
12617,  •  12618,  13076,  13078,  13850, 
13851,  138»^  13854,  13859,  13860, 
14142,  15481,  15966,  19085,  19999, 
20000,  21345,  23061,  24031,  24311, 
24312,  24826,  24828,  24829,  25768, 
25769,  26609 
Remedial  orders: 
Objections  filed,  146,  4580,  4582,  4739, 
5304,  10846,  11417,  15484,  19085, 
19086,  20001,  21347,  24312,  25767, 
26609' 
Special  refund  procedures;  ipiplementation  and 
inquiry,  147,  150,  153,  157,  2077, 
3832,  4582,  4586,  4739,  4742,  4746, 
4749,  4752,  4757,  4763,  4766,  4769, 
4771,  4774,  4778,  4779,  4782,  4785, 
5305,  5307,  6240,  6244,  7634,  7637, 
8188,  8661,  10846,  10849,  12397, 
12400,  12609,  12611,  12613,  13855. 
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13860. 

13864. 

13866. 

14144. 

14148, 

14423. 

14429. 

14431. 

14436. 

15618, 

1S621. 

1S623, 

15968, 

15970. 

15973 

16132. 

18292, 

18295, 

18298, 

18558. 

18S61. 

19082. 

20002. 

20491, 

20494 

?0838, 

20840. 

21347. 

23056, 

23505 

23509. 

24032. 

24036. 

24038, 

24301 

24303. 

24307. 

24819. 

24824. 

25771 

25T74. 

26036. 

26040. 

26252. 

26611 

26613. 
GHWi 

26617 

See  Federal  Highway  Administratkm. 
Inlentate  Commerce  Commission. 
National  Highway  Traffic  Safety 

Administration. 
National  Transportation  Safety  Board 

HISTORIC  PRESERVATION, 
ADVISORY  CX)UNCIL 

PROPOSED  RULES 

Regtilatory  agenda,    17776 

NOTICES 

Meetings,    5284,    6978,    10823.    21477. 

23744.    26391 
Progranunatic  menHsrandiuns  of  agreement: 
Alaska;  management  of  historic  properties  on 
lands  owned,  etc..  by  Army 
Department,    4995 
Arizona;  historic  properties  management  in 

National  Forests,    25284 
Bellows  Air  Force  Station,  Oahu,  HI, 

23321 
Cabfomia;  BLM  land  transfers,     14956 
Celeron/All  American  Pipeline  Project,  AZ, 
CA.  NM.  and  TX;  BLM  nght-of-way 
grants.     14000 
Cumberland  River  Basin.  KY.    20117 
Energy  Department  - 

Spent  nuclear  fuel  and  high-level 

radioactive  waste  sites,    1 854 1 
Strategic  Petroleum  Reserve;  crtide 
oil  pipelines  in  Texas,    24003 
Forest  Service;  Small  Tracts  Act 

implementation,    24661 
Fort  Bennmg,  GA  and  AL,    7807 
Fort  Leavenworth,  KS,     16524 
Fort  Leonard  Wood,  MO,    14739 
Fort  Monroe.  VA.    26391 
National  Historic  Preservation  Act; 

treatment  of  historic  properties  under 
emergency  conditions;  model 
programmatic  memorandum  of 
agreement,    7622 
Red  River  Waterway  Project,  AR  and  LA. 

9098 
Rural  Electrificatioa  Adminstration  et  al; 
wood  pole  utility  lines  assntance 
program,    1 1002 
White  Sands  Missile  Range.  NM.    7807 
Wyoming;  historic  bridges  replacementj 
13257 

HISTORY,  HISTORIC 

PRESERVATION  j. 

See  Historic  Prtseryation.  Advisory  CounelL 
National  Archives  and  Records  Administration. 
National  Archives  and  Records  Service. 

HOUSING 

See  Agency  for  Iniemational  Development 
Farmers  Home  Administration. 
Federal  Home  Loan  Bank  Board 
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Federal  Home  Loan  Mortgage  Corporation. 
Housing  and  Urban  Development  Department 

HOUSING  AND  URBAN 
DEVELOPMENT  DEPARTMENT 

RULES 

Audit  requiretnents;  non-Federal  govenmental; 

effective  date.    6937 
Community  development  block  grana: 
Loan  guarantee  program  (Section  108)  - 

Fees;  FY  1985  announcement.    5751 
Fees;  procedures  and  administration. 
5750 
Technical  amendments,     12789 
Urban  development  action  grants; 

antipirating  (industrial  or  commercial 
facilities  relocation)  prohibition;  policy 
sutement,    1505 
Contract  Appeals  Board;  procedures;  interim, 

24906 
IntersUte  lands  sales  registration: 
Disclosure  exemption  and  registration 
requirements;  correction,  etc.,    10942 
Low  income  housing: 
Elderly  or  handicapped  housing;  interest 

rate.    2781 
Housing  assistance  payments  (Section  8)  ~ 
Contract  rent  annual  adjustment 

factors,     1 1998 
Definition  of  income,  income  limits, 
rent  calculations,  etc.;  delayed 
implementation,    24616 
Definition  of  income  resulting  from 
consultation  with  Fanners  Home 
Administration;  revision.    25949 
Existing  housing;  termination  of 
tenancy;  suspension;  notice 
required  by  Court  order.     1 5733 
Fair  market  rents  for  existing  housing 
and  moderate  rehabilitation, 
14922,     16229 
Fair  market  rents  for  new 

construction  and  substantial 
rehabilitation;  interim,    16612. 
23407 
New  construction  and  substantial 
rehabilitation;  contract  rent 
adjustment  before  cost 
certification;  clarification,    6341 
Housing  development  grant  program; 
interim;  correction.     1 1 365 
Minimum  property  standards: 
Technical  suitability  of  products  programs; 
user  fee  schedule.    278 1 
Mortgage  and  loan  insurance  programs: 
Coinsurance  for  purchase  or  refinancing  of 
existing  multifamily  housing  projects, 
25915 
Interest  rate  changes.     12788,     18472. 

25069 
Interest  rates  changes.    21602 
Labor  standards  and  wage  requirements; 
effective  date,    6937 
Correction.    7337 
Land  development  insurance;  refinancing  of 

existing  mortgage,     14921 
Maximum  mortgage  limits  for  high  cost 

areas,    19341 
Methods  for  calculating  one-time  mortgage 
insurance  premiums  and  unearned 
premium  refund  factors,    2779 
Mortgage  insurance  endorsement  on 
proposed  or  new  dwelling  in  new 
subdivision  or  improved  area,    2(X)96 
Mortgagee  approval;  fee  schedule  revision, 
19923 


Mutual  mortgage  insurance  and 
rehabilitation  loans  ~ 
Issue  date  of  debentures.    3891,    7767 
Temporary  n^ortgage  assistance 
payments  and  assignments  to 
HUD;  withdrawn,     12527. 
14379 
Prepayment  privileges  and  application  of 
monthly  payments  toward  late  charges 
on  FHA-insured  single  family 
mortgages.    25910 
Property  eUgibility  in  States  and  territories 

(American  Samoa,  etc.),    4646 
Rent  supplement  and  section  236  programs; 
income  definition,  rents  and 
recertification  of  family  income  - 
Delayed  implementation,    24616 
Interim;  correction,    4209 
Second  mortgages,  etc.;  escrow  accounts 
associated  with  interest  buy-downs, 
20903 
Correction.    266% 
Single  family  residences  and  condominiums; 
loan-to-value  limitation  changes  for 
modestly  priced  homes.     19924 
Neighborhood  self-help  development  program: 

Technical  amendments.     12789 
Nomenclature  changes,    9268 
Public  and  Indian  housing: 
Annual  contributions  for  operating  subsidy- 
performance  funding  system; 
determination  of  operating  subsidy; 
interim,    25951 
Definition  of  income,  income  limits,  rent  and 
reexamination  of  family  income; 
correction,    9269 
Definition  of  income  resulting  from 
consultation  with  Fanners  Home 
Admmistration;  revision,    25949 
PHA-owned  or  leased  projects  - 

Contracting  authority  transfer; 

effective  date,    6937 
Individual  metering  of  utilities; 

extension  of  deadline  for  energy 
audit,    456 
Public  housing  development;  prototype  costs 
limits,    19927 
Solar  Energy  and  Energy  Conservation  Bank; 
financial  assistance  program;  all<|cation  of 
funds,  etc..    25010 
Urban  homesteading  program;  deregulation, 
25941 

PROPOSED  RULES 

Community  development  block  grants: 
Indian  tribes  and  Alaskan  native  villages; 
conflict  of  interest,    25999 
Low  income  housing: 
Elderly  or  handicapped  housing;  interest  rate 
adjustmenu,     11903 
Minimum  property  standards: 

Care- type  housing.    6359 
Mortgage  and  loan  insurance  programs: 
Bond-financed  projects;  prepayment 

limiution.    25995 
Condominium  ownership;  insurance 

eligibility.    26792 
Cooperative  housing  mortgage  insurance; 
subordinated  Secretary-held  mortgages; 
unsubsidized  multifamily  rental  housing 
projects  conversion.    15754 
Correction,    16518 
FHA  singl  family  mortgage  insurance;  use  of 

commitment  conespondents,     18680 
FHA  single  family  mortgage  insurance;  use 
of  commitment  correspondents; 
correction,    20235 
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Hospital  mortgages,  HUD-insured; 

reflnancing,    25998 
Nursing  homes,  intermediate  care  facilities, 

and  board  and  care  homes,    2830 
Single  family  property  foreclosures; 
mortgage  insurance  benefit  claims 
without  conveyance  of  title,    1233 
Regulatory  agenda,     17286 
Relocation  assistance  and  real  property 

acquisition,  uniform  cost-effective  policies 
and  procedures,    21712 
Slum  clearance  and  urban  renewal: 
Rehabilitation  loan  program;  risk  premiums 
and  application  fees,    7069 
Solar  Energy  and  Energy  Conservation  Bank; 
flnancial  assistance  program;  allocation  of 
funds,  etc.,    9040 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,     1279,    5315,    7139,    7140. 
7966.    9327,     10321,     11464.     15501. 
18575.    18742.    21358.    23522.    23830. 
25130.    25329 
Environmental  statements;  availability,  etc.: 

Boston,  MA,    7140 
Grants;  availability,  etc.: 
Community  development  block  grant 

program;  small  cities  program,     14994 
Community  housing  resource  board 

program,    21692 
Fair  housing  assistance  program,    2620 
Housing  assistance  payments  (Section  8); 
rental  rehabilitation  program  vouchers, 
8196 
Housing  assistance  payments  (Section  8)  - 
Housing  voucher  demonstration 
program,     19475 
Housing  development  grant  program,    6054 
Multifamily  urban  homesteading 

demonstration  program,     14987 
Public  housing;  oasis  technique  research  and 
demonstration  project.     14298 
Low  income  housing: 
Elderly  or  handicapped  housing  direct  loan 
program  (Section  202);  fund  availability, 
4812  I 

Meetings:  | 

Contract  Document  Reform  Advisory 

Committee,    8399 
Solar  Energy  and  Energy  Conservation 
Advisory  Committees,    6396 
Mortgage  and  loan  insurance  programs: 

Debenture  interest  rates,     1280 
Organization,  functions,  and  authority 
delegations: 
Acting  Manager,  Camden  Office;  order  of 

succession,    23830 
Deputy  Director  of  Office  of  Urban 

Rehabilitation,     13667 
General  Counsel  OfTice;  execute  certain 
single  family  mortgage  documents. 
20859 
Public  and  Indian  Housing.  Assistant 

Secretary;  housing  and  housing-related 
programs  and  functions.    20943 
Regional  Administrators  et  al.,    18742 
Regional  ofTices,  etc.;  order  of  succession  -- 
Atlanta.    7966 
Buffalo.    S430 


New  York  Regional  Office;  Regional 
Administrator,  Regional  Housing 
Commissioner,    5430i 
Newark,    5315 
Philadelphia,     1281 
Public  Housing  Office,  Director, 

8399 
Seattle,    1 1464 
Privacy  Act;  systems  of  records,    8791, 

15787,     18933  , 

Procurement:  | 

Commercial  activities,  performance; 

productivity  review  list  (OMB  A-76 
implementation),    20012 
Prototype  cost  determinations,     14994,    15492, 

16438.    24706 
Solar  Energy  and  Energy  Conservation  Bank; 
financial  assistance: 
Funds  allocation  and  program  proposals 
solicitation.    8790 

HUMAN  DEVELOPMENT 
SERVICES  OFTICE 

RULES 

Aid  to  Families  with  Dependent  Children 
(AFDC);  work  incentive  programs; 
implementation;  final  rule  with  request  for 
comments,    6164 
Grants: 
Aging.  State  and  community  programs; 

interim.     12942 
Child  abuse  and  neglect  prevention  and 

treatment  program  (Baby  Doe  safeguard 
requirements).     14878 
Indian  tribes,  supportive  and  nutritional 
services;  inten'm,     12942 

PROPOSED  RULES  I 

Grants: 
Child  abuse  and  neglect  prevention  and 
treatment  program  (sexual  abuse,  etc.), 
16105 
Head  Start  program;  staff  recruitmdit  and 
selection  policies  (child  abuse  and  neglect 
prevention  provisions),     13253 

NOTICES 

Disabled  infants,  services  and  treatment  (Baby 
Doe  safeguard  requirements);  infant  care 
review  committee  establishment  by  health 
care  providers;  model  guidelines.     14893 
Grants;  availability,  etc.: 
Child  abuse  and  neglect  research. 

demonstration,  and  service  improvement 
project  (child  sexual  abuse).    25860 
Child  welfare  services  resource  centers. 

12918 
Child  welfare  services  State  grant  program; 

allotment  percentages,    2728 
Developmental  disabilities  basic  support  and 
protection  and  advocacy  formula 
programs;  Federal  allotment  to  states, 
12652 
Head  Start  projects,    3698,    4156 
Native  American  programs,    7390 
Runaway  and  homeless  youth  program, 

11100 
Social  services  block  grant  program;  Federal 
allotments  to  States,    2089 
Meetings:  i 

Child  Abuse  and  Neglect  Advisory  Board, 

348,    25328 
Federal  Council  on  Aging,    4917.^    15786 
President's  Committee  on  Mental 
Retardation.    9523.    24049 


Jaaiury-Jnne  1985,  FEDERAL  REGISTER  INDEX 


Immigration 

HUMAN  NUTRITION 

INFORMATION  SERVICE 

NOTICES 

Meetings: 
Joint  Nutrition  Monitoring  Evaluation 
Committee.     13056 

HUNTING 

See  Fish  and  Wildlife  Service. 
National  Park  Service. 

IMMIGRATION  AND 
NATURALIZATION  SERVICE 

RULES 

Immigration: 
Free  legal  services  programs,  listing; 

application  approval  and  denial,    2040 
Inspection  of  persons  applying  for  admission: 

Preinspection,     11841 
Nonimmigrant  classification: 
School  approval  withdrawal;  reopening  or 
reconsideration;  technical  amendment. 
9991 
Temporary  worker  or  intracompany 

transferee;  change  of  status  procedures, 
25696 
Organization,  functions,  and  authority 
delegations: 
Border  Patrol  sector  headquarters  and 

stations;  listing  update,     10751 
Indianapolis,  IN;  interior  locations  listing, 

9991 
Mexico  City  District  subofTice;  transfer  from 
Montevideo  to  Panama  City,    3315, 
4494 
Otay  Mesa,  CA;  port  of  entry,     1 1 146 
San  Francisco,  CA,  and  Phoenix,  AZ, 

district  offices;  field  service  realignment. 
5063 
Service  officers,  powers  and  duties,  etc., 
8319.     11840.     13546.     15098.    20389 
Residence,  physical  presence,  and  absence; 

listing  of  American  institutions  of  research. 
26547 
Seizure  and  forfeiture  of  vehicles,  vessels  and 

aircraft;  monetary  limitations,    7575 
Transportation  line  contracts: 
Aerolineas  Nicaraguenses,  S.A.,    1206 
AirCal,  Inc.,    16457 
Challenge  International  Airlines,    7744 
Continental/Air  Micronesia,    25545 
Egyptair,    25906 
Haiti  Air,    23789 
LADECO  Airlines,    14369 
Martinair  Holland,  N.V.,  et  al.,    5369 
P.R.  Express,    11363 
Pro  Air  Services,    19322 
Samoa  Airlines,    7745 
Total  Air,    23789 
VIA  Rail  Canada  Inc.,    25695 

PROPOSED  RULES 

Immigration: 
Adjustment  of  status  to  that  of  persons 

admitted  for  permanent  residence,    7925 
Advance  parole,    23959 
Nonimmigrants;  documentary  requirements; 
waivers,  etc.: 
Admission  of  inadmissible  aliens;  application 

appeals  procedures,    25994 
Bangladesh,  India,  Pakistan  and  Sri  Lanka; 
transit  without  visa  privilege  withdrawn, 
4865 


53 


Immigration 


Correctiofi,    5396 
Organization,  functions,  and  authority 
delegations: 
Field  ofTicers;  powers  and  duties;  issuance  of 

subpoenas,     1 1 880 
Service  ofTicers,  powers  and  duties,  etc.; 
acceptable  surety  and  agent.    4979 

NOTICES 

Guam;  alien  employment  certification, 

temporary;  policy  and  procedures,    565 

Reimbursable  services;  excess  cost  of 
preclearance  operations,    13292 

IMPORTS  AND  EXPORTS 

See  Agncullure  Depariment 

Alcohol.  Tobacco  and  Firearms  Bureau. 

Animal  and  Plant  Health  Inspection  Service. 

Commerce  Department 

Customs  Service. 

Drug  Enforcement  Administration. 

Economic  Regulatory  Administration. 

Export-Import  Bank. 

Federal  Maritime  Commission. 

Foreign-Trade  Zones  Board 

International  Trade  Administration. 

International  Trade  Commission. 

Stale  Department 

Textile  Agreements  Implementation 

•  Committee. 
Trade  Representative.  Office  of  United  Slates. 
Treasury  Department 

INDIAN  AFFAIRS  BUREAU 

RULES 

Estates  of  Indians  of  the  Five  Civilized 
Nations,  rinancial  assistance  and  social 
services  program,  and  Indian  Child 
Welfare  Act;  technical  amendments. 
12527 
Law  and  order  on  Indian  reservations: 

Courts  of  Indian  offenses;  list,     12242 
Off-reservation  treaty  flshing: 

Fraser  River  Convention  sockeye  and  pink 
salmon  fishery;  intemn,    26958 

PROPOSED  RULES 

Education: 

Bureau-funded  schools;  attendance 

conditions  for  non-eligible  students, 
19701 
Extention  of  time.    24234 
Individual  Indian  money  accounts.     10980 
Tribal  government: 

Rolls  of  Indians,  preparation.    25082 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,     12410,     12411.     13424. 
14301,     15502.    24947 
Committees;  establishment,  renewals, 
terminations,  etc.: 
Osage  Tribal  Education  Committee.    8400 
Environmental  statements;  availability,  etc.: 
Hoopa  Valley  Indian  Reservation.  CA. 

1656 
Jackpile-Paguate  uranium  mine  reclamation 

project.  NM.     10864.     15642 
Sanu  Fe  County.  NM.     1 1014 
Indian  esutes  affected  by  old  age  assistance 

claims,  list;  reimbursement.    15290 
Indian  tribal  entities;  list.    6053 
Indian  tnbes,  acknowledgment  of  existence 
determinations,  etc.: 
ICaweah  Indian  Nation.  Inc..     14302 
Principal  Creek  Indian  Nation  East  of  the 
Mississippi.     14302 


Southeastern  Cherokee  Confedenicy,  Inc.,  et 

al..    12872 
Tchinouk  Indians  of  Oregon.    24709 
United  Lumbee  Nation  of  North  Carolina  & 
America,  Inc.,     18746 
Irrigation  projects;  operation  and  maintenance 
charges: 
Crow  Indian  Irrigation  Project,  MT,    6055, 

7661 
Fort  Peck  Irrigation  Project.  MT,    21143 
Pine  River  Indian  Irrigation  Project,  CO. 

14460 
Wapato  Irrigation  Project.  WA.    1637, 

1 1575 

Wind  River  Irrigation  Project.  WY.    1 1576 

Judgment  funds;  plans  for  use  and  distribution:  , 

Devils  Lake  Sioux  Tribe  of  Indians.     14302 

Fort  McDermitt  Paiute  and  Shoshone  Tribe 

of  Indians.     14028 
Pala  Band  of  Mission  Indians.    25631 
Pauma  Band  of  Mission  Indians.    24708 
Quechan  Tnbe  of  Fort  Yuma.     12410 
Salt  River  Pima-Maricopa  Indian 

Reservation  Community,     15790 
Walker  River  Paiutc  Tribe.    24708  , 

Land  transfers: 

Bngham  City.  UT.    1636 
Turtle  Mountain  Band  of  Chippewas.    3979 
Liquor  and  tobacco  sale  or  distribution 
ordinance: 
Bay  Mills  Reservation.  Ml.    23831 
Colorado  River  Indian  Reservation.  AR  and 

CO.    8400 
Pueblo  of  Santa  Ana.  NM.     15787 
Meetings: 
Exceptional  Children  Advisory  Committee, 
11575 
Reservation  establishment,  additions,  etc.: 
Mescalero  Apache  Indian  Reservation.  NM. 

3979,     11250 
Nooksack  Indian  Reservation,  WA,    351 
Poarch  Band  of  Creeks,     15502,     19813 
School  construction  priorities  list,  1986  FY, 
24707 

INSURANCE 

See  Farmers  Home  Administration. 
Federal  Crop  Insurance  Corporation. 
Federal  Deposit  Insurance  Corporation. 
Federal  Emergency  .Management  Agency. 
Federal  Home  Loan  Bank  Board. 
Fiscal  Service. 
Social  Security  Administration. 

INTER-AMERICAN  FOUNDATION 


NOTICES 

Meetings;  Sunshine  Act. 


10140.    23786 


INTERIOR  DEPARTMENT 

See  also  Fish  and  Wildlife  Service. 
Geological  Survey. 
Indian  Affairs  Bureau. 
Land  .Management  Bureau. 
Minerals  .Management  Service. 
Mines  Bureau. 
National  Park  Service. 
Reclamation  Bureau. 
Surface  Mining  Reclamation  and  Enforcement 

OfTice 
Water  Resources  Research  Office. 


RULES 

Assistance  programs,  administrative 

requirements  and  cost  principles.    6176 
Audit  requirements  for  State  and  local 

governments;  final  rule  and  request  for 
comments,    25223 
Conflict  of  interests;  employee  responsibilities 

and  conduct.    2671 
Endangered  Species  Act;  exemption 

application  process.    8122 
Hearings,  and  appeals  procedures;  Contract 

Appeals  Board  telephone  numbers,    8325 
Watch  duty-exemption  program;  annual 
limitation.    7170 

PROPOSED  RULES 

Freedom  of  Information  Act;  implemenution, 
286 
Correction.     1072 
Hearings  and  appeals  procedures,     10996 
Surface  coal  mining;  petitions  for  award  of 
costs  and  expenses.    21470 
Regulatory  agenda.     17340 
Relocation  assistance  and  real  property 

acquisition,  uniform  cost-effective  policies 
and  procedures,    21712 
Superfund: 

Natural  resources  damage  assessment; 

request  for  additional  comments.     1550 
Extension  of  time,    23818 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,    12409,    20626.    24325 
Alaska  Land  Use  Council;  work  program 

items;  inquiry.    10322 
Clean  Air  Act;  adverse  impact  determinations: 
Theodore  Roosevelt  National  Park  et  al.. 
ND,    7658.    26627 
Coastal  Barrier  Resources  System; 

recommendations;  availability  and  inquiry, 
8698.     18576 
Committees;  esublishment,  renewals, 
terminations,  etc.: 
Garrison  Unit  Joint  Tribal  Advisory 
Committee,    23075 
Federal  claims  collection;  policies  and 

procedures;  availability,    8400 
Intergovernmental  review  of  agency  programs 

and  activities,    5316 
Loxahatchee  Wild  and  Scenic  River.  FL; 
national  wild  and  scenic  rivers  system 
inclusion  approval,    21358 
Meetings: 
Alaska  Land  Use  Council,    2091,    5316. 

5430.     14774.     15983 
National  Strategic  Materials  and  Minerals 
Program  Advisory  Committee,    3842, 
14774 
Mineral  Leasing  Act;  foreign  country  sUtus: 

Kuwait.     11249 
National  Environmental  Policy  Act; 

implementation.    9132 
Privacy  Act;  systems  of  records,    2091,    7390, 

14027,    23522 
Watches  and  watch  movements;  allocation  of 


quotas: 
Virgin  Islands. 


12061 


INTERNAL  REVENUE  SERVICE 

RULES 

Employment  taxes  and  collection  of  income 
taxes  at  source: 
Income  earned  abroad  by  citizens  or 
residenu  of  U.S.,    2959 
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Excise  taxes: 
Fringe  benefits;  use  of  company  cars, 
vacations,  etc.;  temporary,    747 
Correctioa,    9614 
Heavy  vehicle  use  tax;  diesel  fuel  tax  credits 

and  refunds,    21243 
Private  foundation  return  and  reporting 
requirements,  simplification,    20755 
Income  taxes: 
Actuarial  tables  and  interest  factors; 

correction,     13019 
Addition  to  tax  for  substantial 

undersutement  of  liability,    12012 
Aggregation  of  activities  for  purposes  of  the 

at-risk  rules;  temporary,    9613 
Applicable  Federal  rates  of  interest;  alternate 
method  of  determining;  temporary, 
6937 
Brokers;  statements  required  for  substitute 

payments,    23676 
Cash  in  excess  of  $10,000  received  in  trade 
or  business;  reporting  requirements; 
temporary,    21239 
Crude  oil  windfall  profit  tax  overpayments; 
.  effect  on  estimated  income  tax  payments 
and  penalties,     11853 
Correction,     13019,     18244 
Domestic  matters  under  section  338 
(corporate  stock  purchases,  etc.); 
questions  and  answers;  temporary, 
16402 
Economic  performance  requirement  effective 
dates;  questions  and  answers;  temporary, 
20748 
Energy  grants  and  financing;  information 

returns,    12531 
Energy  investment  credit  for  leased  qualified 
intercity  buses,     11852 
Correction,     18244,    18861 
Foreign  corporations  or  partnerships; 
withholding  exemption  request  filing. 
11856 
Foreign  investment  in  U.S.  real  property 

interests;  correction,    12530 
Foreign  personal  holding  companies; 
information  returns,    23407 
Correction,    25070,    26358 
Foreign  sales  corporations;  general  rules, 
status  requirements,  definitions,  etc.; 
temporary;  correction,    9269 
Fringe  benefits;  use  of  company  cars, 
vacations,  etc.;  temporary,    747 
Correction,    9614 
Income  earned  abroad  by  citizens  or 

residents  of  U.S.,    2959 
Industrial  development  bonds;  investments  in 
nonpurpose  obligations;  temporary,    740 
Leases,  special  rules;  correction,     13019 
Mixed  straddles;  straddle-by-straddle 

identification  and  account  establishment; 
temporary,    3324 
Correction,     12243,     19343 
Mortgage  credit  certificates;  temporary, 

19344 
Original  issue  discount  reporting 

requirements;  temporary,    25219 
Private  foundation  return  and  reporting 
requirements,  simplification,    20755 
Qualified  discount  coupons;  redemption 
cosu,     18473 
Correction,    21046 
Rehabilitated  buildings,  qualified;  investment 

tax  credit.    26696 
Straddles;  loss  deferral  rules,  wash  sale  rules, 
etc.;  and  1256  contracts  elections; 
temporary,    3317 


Correction.    11856,    19343 
Transportation  substantiation  (adequate 
contemporaneous  records),  luxury 
automobiles  (business  and  personal  use) 
cost  recovery  and  investment  tax  credit 
limiutions,  and  fringe  benefits  (use  of 
company  cars,  etc.);  temporary,    7038 
Correction,    13019 
Withholding  upon  disposition  of  U.S.  real 
property  interests  by  foreign  person;; 
temporary;  correction,    9614 
Procedure  and  administration: 
Church  tax  inquiries  and  examinations; 

temporary,    9614 
Foreign  personal  holding  companies; 
information  returns,    23407 
Correction,    25070,    26358 
Tax  exempt  organization  returns,  public 

inspection,     14696 
Tax  shelter  registration;  temporary,    15417 
Reporting  and  recordkeeping  requirements, 
10221 
Correction,    13020,    13962 

PROPOSED  RULES 

Excise  taxes: 
Crude  oil  windfall  profit  tax  - 

Exemption  qualification  definitions, 

5770 
Incremental  tertiary  oil;  hearing, 
21860 
Fringe  benefits;  use  of  company  cars, 

vacations,  etc.;  temporary,    747,    836, 
7038,    7073 
Hearing,    7072,     11904,    14392 
Luxury  automobiles  (business  and  personal 
use);  hearing,    7072,     11904,     14392 
Income  taxes: 
Cafeteria  plans  (employee  benefits);  hearing, 

6200 
Cash  in  excess  of  $10,000  received  in  trade 
or  business;  reporting  requirements, 
21308 
Charitable  contributions  of  property; 

hearing,    21860 
Credit  for  clinical  testing  expenses  for  drugs 
for  rare  diseases  or  conditions,    1 5930 
Correction,    20918 
Domestic  matters  under  section  338 
(corporate  stock  purchases,  etc.); 
questions  and  answers;  temporary, 
16402,     16431 
Foreign  deferred  compensation  plans; 

deductions  and  adjustments  to  earnings 
and  profits;  requirements,     13821 
Correction,     18884  i 

Foreign  sales  corporations  --  ' 

Foreign  management  and  economic 
processes  requirements;  hearing, 
8749 
General  rules,  status  requirements, 
definitions,  etc.;  hearing,    8749 
Foster  care  payments;  gross  income 
exclusion,    4702  [ 

Hearing,    20802  ! 

Fringe  benefits;  use  of  company  cars, 

vacations,  etc.;  temporary,    747,    836, 
7038,    7073  i^ 

Hearing,    7072,     11904,     14392 
Industrial  development  bonds;  investments  in 
nonpurpose  obligations;  temporary, 
740,    837 
Investment  credit  limitation  in  regulated 
companies;  interest  synchronization, 
26385 
Luxury  automobiles,  etc.  (business  and 
personal  use);  cost  recovery  and 
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investment  tax  credit  limitations,    7038, 
7071 
Hearing,    7072,    11904,    14392 
Luxury  automobiles  and  other  listed 

property;  limitation  on  amount  of  cost 
recovery  deductions  and  investment  tax 
credit;  hearing  cancelled,    4701 
Luxury  automobiles  (business  and  personal 
use)  - 
Hearing,    7072 
Hearing  clarification,    1 1904 
Mixed  straddles;  straddle-by-straddle 

identification  and  account  establishment, 
3324,    3351 
Public  hearings,     14256 
Mortgage  credit  certificates,    19344,    19383 
Mortgage  subsidy  bonds;  tax-exempt  status 
of  interest;  reporting  and  recordkeeping 
requirements;  hearing,    7799 
Oil  and  gas  properties,  transfers  by 

individuals  to  corporations;  hearings, 
4701 
Pension  plans,  multiemployer;  employer 
liability  payments  deduction,    20800 
Private  activity  bonds  - 

Carryforward  elections  and  election 
to  allocate  State  ceiling  to 
facilities  for  furnishing  of    • 
electricity;  hearing,    7800 
Limitation  on  aggregate  amount, 
7800 
Rehabilitation  expenditures;  investment  tax 

credit,    26794 
Straddles;  loss  deferral  rules,  wash  sale  rules, 
etc.,    3317,    3352 

Public  hearings,    14256 
Procedure  and  administration: 
Administrative  summonses,    24655 
Church  tax  inquiries  and  examinations, 
9614,    9678 
Hearing,    23316 
Penalties  foHWlure  to  make  returns,  etc.; 

withdrawn,    1098 1  , 

Regulatory  agenda,     17645 

NOTICES 

Art  Advisory  Panel;  report  availability,    5348 
Authority  delegations: 
Associate  Commissioner  (Operations)  et  al., 

6305 
District  Directors  et  al.,    5849,    8043 
Regional  Commissioners  et  al.,    9754 
Revenue  Agents  et  al.,    3864 
Service  Center  Directors  et  al.,    3863 
Fuel  credit,  nonconventional  source;  inflation 
adjustment  factor  and  reference  prices, 
11043 
Income  taxes: 
Credit  for  the  elderly  and  totally  disabled; 
eligibility  determination,    4828 
Meetings: 

Art  Advisory  Panel,    9754,    19602 
Privacy  Act;  systems  of  records,    2880 
Procurement: 
Commercial  activities,  performance; 

inventory  and  review  schedule  (OMB 
A-76  implementation),    2750 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 
3864  y 
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Tax  Forms  Coordinating  Committee;  annual 
forms  review  process;  inquiry,    1 1782 

INTERNATIONAL  BOUNDARY 
AND  WATER  COMMISSION, 
UNITED  STATES  AND  MEXICO 

See  Mexico  and  United  States.  International 
Boundary  and  Water  Commission. 

INTERNATIONAL 
BROADCASTING  BOARD 

NOTICES 

Meelmgs;  Sunshine  Act,    23380 

INTERNATIONAL 
DEVELOPMENT 
COOPERATION  AGENCY 

See  Agency /or  International  Development 
Overseas  Private  Investment  Corporation. 

INTERNATIONAL  JOINT 
COMMISSION-UNITED  STATES 
AND  CANAIJA 

See  Canada  and  United  States-International 
Joint  Commission. 

INTERNATIONAL  TRADE 
ADMINISTRATION 

RULES 

Antidumpmg  and  countervailing  duties: 
Trade  and  Tariff  Act  of  1984  amendments; 
effective  date;  interim,    S746 
Eapori  licensing: 

Aircraft  and  vessel  repair  station  procedure; 
submission  of  Form  rrA-686P;  number 
of  copies  reduced,    5971 
Commodities  and  technical  data;  policy 

clanfications.    23110 
Commodities  list  subject  to  Naval  Petroleum 

Reserves  Production  Act,     19522 
Commodity  control  list;  electronics  and 
precision  instruments- 
Computers,  software  and  related 
equipment;  savings^clause 
extension,    4503 
Computers,  software  and  related 
equipment;  seminars,    4203 
Correction,    2276 
Commodity  control  list  - 

Amendments,     13770,    23111 
Chemicals,  metalloids  and  petroleum 

products.    21800 
Printed  circuit  boards,  equipment 
designed  for  manufacture  or 
testing;  special  licenses  available, 
23284 
Synthetic  organic  agricultural 
chemicals;  interim,    23405 
Country  group  listing,  commodity  control 

list,  etc.;  clarifications,    23404 
Crude  oil  exports  to  Canada  for  consumption 

or  use,    26145 
Defense  articles;  transfer  of  jurisdiction  from 
State  Department  to  Commerce 
Department,    3740 
E>istnbulion  license  procedure,    21562 
Correction,    23666 
Quarterly  reports  for  exports  to 
Switzerland  and  Yugoslavia, 
14373 
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Editorial  amendments    23111 


Hughes  Helicopters;  exporu  to  all  country 

groups,     18461 
Linear  alpha  olefins  and  other  acrylic 
organic  compounds;  interim,    729 
Linear  alpha  olefins  and  other  acrylic 

organic  compounds,     19521 
Parts  to  service  equipment;  quarterly  report, 

11994 
Phencyclidine  classification,  shipping 
tolenmces;  clarifications,     15867 
Service  supply  license  procedure;  quarterly 

reports,    5970 
Technical  data;  software  and  electronic 
computers,     16468 
Correction,     18858 
Export  trade  certificates  of  review,     1804 
Instruments  and  apparatus  for  educational  and 
scientific  institutions;  duty-free 
applications,     1 1 500 
Restrictive  trade  practices  or  boycotts; 

interpretation,    1 3 1 87 
Watch  duty-exemption  program;  annual 
limitation.    7170 

PROPOSED  RULES 

Couiiiervailing  duties,    24207 
Export  licensing: 

Commodities  list  subject  to  Naval  Petroleum 

Reserves  Production  Act,    835 
Foreign  availability  for  items  controlled  for 

national  security  purposes,     10501 
Petroleum  partly  refined  for  further  refining; 
short  supply;  advance  notice,    2064 

NOTICES 

Antiboycott  violations: 
Forsberg.  Frank,    1903 
Lockheed  Engineering  &  Management 
Services  Co..  Inc..    1904 
Antidumping: 
Animal-food  grade  DL-methionine  from 

France,    16726 
Barbed  wire  and  barbless  fencing  wire  from 

Argentina,     18906,    24013 

Brazil,     18903,    24013 

Poland,     18902 
Brass  fire  protection  products  from  Italy,   ' 

8354 
Calcium  hypochlorite  from  Japan,    7941, 

15470 
Carbon  steel  plate  from  - 

Finland,    3948 

Poland,    23327 

Romania.    1 5948 
Carbon  steel  products  from  - 

Austria,     1911,    23339 

Czechoslovakia,     1912,    23484 

East  Germany,     1913,    23340 

Hungary,     1914,    23485 

Poland,     1915 

Romania,     1916,    23342 

Spain.    3949 

Venezuela,     1917,    23345 
Carbon  steel  structural  shapes  from  - 

Norway,    2317,    23326,    26815 

Poland,    2317,    23329 
Carbon  steel  wire  rod  from  - 

BraTil,    24923 

EastGennany,    9815.     14408,    24553 

Poland,     18905 

Portugal,     18900 

Spain,    23485 

Venezuela.    18901 
Carton  closing  staples  and  staple  machines 
from  Sweden,    3582 

Cell  site  transceivers  from  Japan,    307 

> 


Cellular  mobile  telephones  and  subassemblies 

from  Japan,  12599,  24554 
Chloropicrin  from  China.  2844 
Circular  welded  carbon  steel  line  pipe  from 

Venezuela.    12067 
Circular  welded  carbon  steel  pipes  and  tubes 
from  " 
Thailand.     12068 
Diamond  tips  for  phonograph  needles  from 

United  Kingdom.     13842 
Dried  heavy  salted  codfish  from  Canada. 

3946.    9306.    20819 
Drycleaning  machinery  from  West 

Gennany.    1256.    9700 
Egg  filter  nats  from  Canada.    2320.    7206, 

24009 
Expansion  tanks  and  parts  from  Netherlands, 

10297 
Fabric  expanded  neoprene  laminate  from 

Japan.     10518,    23488 
Fuel  ethanol  from  Brazil,     11748 
Galvanized  carbon  steel  sheet  from 

Australia,    3948 
Grand  and  upright  pianos  from  Korea, 

6226.     16331.    26020 
Qreige  polyester/cotton  printcloth  from 

China.    5805 
Heavy-walled  rectangular  welded  carbon 
steel  pipes  and  tubes  from  Canada, 
15771 
High  power  microwave  amplifiers  and 

components  from  Japan,     1260 
Hot-rolled  and  cold-rolled  carbon  steel  sheet 

from  Finland,  1918,  4558 
Hot-rolled  carbon  steel  plate  cut  to  length 

from  Brazil,    24006 
Hot-rolled  carbon  steel  plate  from  Romania, 

9812 
Hot-rolled  carbon  steel  plate  in  coil  from 

Brazil,    24005 
Hot-rolled  carbon  steel  sheet  from  Brazil. 

24006 
Hydrogenated  castor  oil  from  Brazil,    3372. 

13644 
Hydroxystearic  acid  from  Brazil,    3373 
Iron  construction  castings  from  -- 
Brazil.    24008 
Canada.    24264 
China.    24014 
India.    24014 
Large  diameter  carbon  steel  welded  pipes 

from  Brazil.    3823.    9701 
Low-fuming  brazing  copper  rod  and  wire 
from  ~ 

France.    10518 
New  Zealand.    10522 
South  Africa.    10524 
Natural  bristle  paint  brushes  and  brush  heads 

from  China.    10523 
Offshore  platform  jackets  and  piles  from  - 
Japan.    20252 
Korea,    20253 
Oil  country  tubular  goods  from  - 
Argentina.    2307.    12595 
Austria.     12069 
Brazil.    2309.    6226.    24557 
Korea.    2312.    9307,    16728,    24012 
Mexico.    2313.     12598.    24276 
Romania,    12070 

Spain,    2315,     12599,    21479,    24277 
Venezuela.     12071 
Photo  albums  and  filler  pages  from  ~ 
Hong  Kong.    7624 
Korea,    7625 
Pig  iron  from  - 
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Canada.    1 1003 
Romania,  U.S.S.R.,  and  East 
Germany,    870 
Potassium  chloride  from  -- 
East  Germany,    4SS9 
Israel,    4560 
USSR.,    4562 
Precipitated  barium  carbonate  from  West 

Germany,     16330 
Printed  vinyl  film  from  Brazil,    8754 
Red  raspberries  from  Canada,    5654,     19768. 

26019 
Rock  salt  from  Canada,    7808 
Shop  towels  of  cotton  from  China,    6227, 

26020 
Small  diameter  circular  and  light-walled 
rectangular  welded  carbon  steel  pipes 
and  tubes  from  Spain,    5409 
Stainless  steel  wire  rods  from  France,    9813 
Stainless  steel  woven  wire  cloth  from  Japan, 

309,     10530 
Steel  reinforcing  bars  from  Canada,    16529 
Television  receiving  sets,  monochrome  and 

color,  from  Japan,    24278 
Titanium  sponge  from  U.S.S.R.,    3584, 

16330 
Tubular  metal  framed  stacking  chairs  from 

Taiwan  and  Italy,    308 
Tubular  steel  framed  stacking  chairs  from  - 
Italy,     10293,    21919 
Taiwan,     10295,    21917 
I2-volt  lead-acid  type  automotive  storage 

batteries  from  Korea,    23486 
I2-hydroxystearic  acid  from  Brazil,     13644 
I2-volt  motorcycle  batteries  from  Taiwan, 

5286 
Valves,  couplings,  nozzles  and  connections, 
of  brass,  suitable  for  use  in  interior  fire 
protection  systems,  from  Italy,    1099 
Welded  carbon  steel  pipes  and  tubes  from 

Brazil,    3372,     12843 
Welded  carbon  steel  rectangular  pipes  and 

tubes  from  Taiwan,     1614 
Welded  circular  carbon  steel  pipes  and  tubes 

from  Venezuela,     1614,    23343 
Welded  rectangular  carbon  steel  pipes  and 
tubes  from  Taiwan,    20255 
Antidumping;  cost  of  production  calculations 

subsidies;  inquiry,    23169 
Antidumping  and  countervailing  duties  waiver; 
emergency  war  material  purchased  abroad, 
strategic  and  critical  material  for 
stockpiling,  and  nuclear  source  materials 
for  common  defense  and  security;  waiver, 
986 
Cheese,  quota;  foreign  government  subsidies: 
Annual  list,    2074 
Quarterly  update,    14001 
Countervailing  duties: 
Agricultural  tillage  tools  from  Brazil,    300, 

24270 
Amoxicillin  trihydrate  and  its  salts  from 

Spain,    2600 
Ampicillin  trihydrate  and  its  salts  from 

Spain,    9307 
Apparel  from  Thailand,    9818 
Canned  tuna  from  Philippines,    9474 
Carbon  steel  products  from  ~ 
Austria,    2318,    11220 
Austria,  Sweden,  and  Venezuela, 

19767 
Brazil,    25437 
Sweden,    2319,     11224 
Venezuela,     1905,     11227 


Carbon  steel  wire  rod  from  -- 
Brazil,    26816  \ 

Portugal,    19065  | 

South  Africa,    25615  ' 

Spain,    23487  i 

Trinidad  and  Tobago,     19561 
Venezuela,     19066 
Cast-iron  pipe  fittings  from  Brazil,    8755 
Chain  of  iron  or  steel  from  Japan,     19063 
Circular  welded  carbon  steel  pipe  and  tubes 
from  ~ 
Thailand,     12062,    23331 
Venezuela,  12063,  18899 
Cold-rolled  carbon  steel  flat-rolled  products 

from  Korea,    5653 
Converted  paper-related  school  and  office 
supplies  from  Mexico,    20117,    24012 
Fabricated  automotive  glass  from  Mexico, 
1906 

Fasteners  from  Japan,    1255,    15951 
Fuel  ethanol  from  Brazil,    11526,     16727 
Galvanized  steel  wire  strand  from  South 

Africa,    9476 
Iron  construction  castings  from  Brazil, 

24269 
Iron  ore  pellets  from  Brazil,    2322,    11527, 

24265 
Lamb  meat  from  New  Zealand,    15949, 

26236 
Leather  wearing  apparel  from  Mexico,    6024 
Lime  oil  from  Peru,    26241 
Live  swine  and  fresh,  chilled  and  frozen 

pork  products  from  Canada,    1613, 

13264,    25097 

Low-fuming  brazing  copper  rod  and  wire 

from  - 

France,    1 1004 

New  Zealand,    11004,    21325 

South  Africa,     11005,    21328 

Non-rubber  footwear  from  Brazil,    15597, 

26397 
Offshore  platform  jackets  and  piles  from 

Korea,    20253 
Oil  country  tubular  goods  from  — 
Austria,     12065,    23334  ■ 
Brazil,    5286,    25438 
Mexico,    24793 
Spain,    5287,    25439 
Venezuela,     12066,     18899 
Oleoresins  from  India,    23484 
Oleoresins  of  paprika  from  Spain,    23330 
Pig  iron  from  Brazil,    7206 
Portable  aluminum  ladders  and  components 
of  ladders  from  Mexico,    15950,    21480 
Prestressed  concrete  steel  wire  strand  from 

South  Africa,    9477 
Refrigeration  compressors  from  Singapore, 
6025 

Scissors  and  shears  from  Brazil,     1 1927 
Small  diameter  welded  carbon  steel  pipes 

and  tubes  from  Brazil,    26235 
Sodium  gluconate  from  European 

^Communities,    521,    21107 
Steel  products  from  Spain,    23488,    26815 
Steel  wire  rope  from  South  Africa,    9478 
Textile  mill  products  and  apparel  from  ~ 
Argentina,    9846 
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'  Colombia,    9863 

Indonesia,    9861,     15208 
Malaysia,    9852 
Peru,    9871 

Philippines,     1607,    11925,    15208 
Singapore,    9840 
Sri  Lanka,    9826 
Turkey,    9816,    15208 
Textile  mill  products  from  ~ 
Mexico,    301,    10824 
Thailand,    9832 
Tomato  products  from  Greece,    2073 
Welded  carbon  steel  pipe  and  tube  products 

from  Mexico,    4555,    13058 
Welded  carbon  steel  pipes  and  tubes  from 

Spain,    2323,    5654 
Wool  from  Argentina,     19064 
Yams  of  polypropylene  fibers  from  Mexico, 
9701 
Export  privileges,  actions  affecting: 
Behrens,  Kurt,  et  al.,    5288 
Carlson,  Paul  C,  et  al.,    9699,    18281 
Etang  Chen  et  al.,    24924 
Forstner,  Josef,  et  al.,    15206,    24558 
Grandia,  Goris  Christiaan,    7945 
Kubicek,  Josef,  et  al.,    9473 
Noron  S.A.,    21482 

Piher  Semiconductores,  S.A.,     14002,    26242 
Wirth,  Hans,  et  al.,    24925 
Export  trade  certificates  of  review,    308,    871, 
3373,    4251,    7204,    7205,    7361,    9479, 
9702,     10092,     11219,     11924,     14127. 
19428,    20118,    21323,    23046,    23172, 
23483,    24004,    24926 
Guideline  issuance,    1786 
Foreign  country  of  origin  markings: 
Imitation  native  American  jewelry  and 
artifacts;  inquiry,    7941 
Imports: 
Stainless  steel  round  wire  and  cold  drawn 
round  bar;  price  monitoring  program 
termination,    25730 
Meetings: 
Automated  Manufacturing  Equipment 

Technical  Advisory  Committee,    3822, 
11408,     13643,    14127,    21107 
Biotechnology  Technical  Advisory 

Committee,    12843 
Computer  Peripherals,  Components,  and 
Related  Test  Equipment  Technical 
Advisory  Committee,    6228,    6229, 

13643,  14127,    15597,    15599,    25436, 
25729 

Computer  Systems  Technical  Advisory 
Committee,    4565,    4566,    13643, 

13644,  13645,     14001,     14127,    20473, 
21324,    26396,    26397 

Electronic  Instrumentation  Technical 

Advisory  Committee,    4567,    13643, 

13842,     14127,    25437 
Exporters'  Textile  Advisory  Committee, 

14127,    26020 
Importers  and  Retailers'  Textile  Advisory 

Committee,    1261,    9860,    15208, 

19773,    23491 
Management-Labor  Textile  Advisory 

Committee,     1261,    9860,     15207, 

20119,    25435 
Military  Critical  Technologies  List 

Implementation  Technical  Advisory 
.     Committee,    8648,    25436 
Semiconductor  Technical  Advisory 

Committee,     1099,     11409,     19773, 

26598 
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Telecommunications  Equipment  Technical 

Advisory  Committee,    4567,    10831, 

13643.     14127.    25437 
Transportation  and  Related  Test  Equipment 

Technica!  Advisory  Committee.    7809, 

11409,    24007 
Short  supply  determinations;  inquiry: 
Aluminium-clad  cold  rolled  steel  sheet, 

19561 
Alummum-killed. cold-rolled  steel  sheet, 

20822 
Hot-dipped  tin  steel  sheet,    21483 
Steel  pipe  and  tube,    3375.    4250.    4719. 

7208,    9111,    13408,    15772.    19064. 

20474.    20822,    21483 
Trade  adjustment  assistance  determination 
petitions: 
Aiken  Industries.  Inc..  et  al..    4554 
Injection  Footwear  Corp.  et  al.,    19221 
Lars  Machine.  Inc..  et  al..    138 
R.M  Marquis  Footwear.  Inc..  et  al..    14407 
Specialty  Plastics  Corp.  et  al..    24928 
Sylvania  Shoe  Manufacturing  Corp.  et  al.. 

11408 
Watches  and  watch  movements;  allocation  of 
quotas: 
Virgm  Islands,     12061 
Scientific  articles;  dutyfree  entry: 

Agriculture  E)epartment  et  al.,    26393 
American  Health  Foundation,     19772 
Argonne  National  Laboratory  et  al.,    23324 
Augustana  Hospital  and  Health  Care  Center. 

19772 
Boston  University  School  of  Medicine, 

8648 
Califomu  Institute  of  Technology,    20818 
Centers  for  Disease  Control.    20818 
Children's  Hospital.  Denver.  CO.  et  al.. 

16119.     18281 
Children's  Hospital  Corp.  et  al.,    26395 
Children's  Hospital  of  San  Francisco  et  al.. 

155% 
Columbia  University,    4719 
Cornell  University  et  al.,    4995,    8648. 

9475.     19431 
Dartmouth  College,    21482 
Davidson  College,    25730 
Drexel  University  et  al..    24927 
Environmental  Protection  AgeiKy  et  al., 

7944.    23325 
Fred  Hutchinson  Cancer  Research  Center  et 

al..     18898 
Geological  Survey  et  al..    4719.    24SS2, 

25730 
Harvard  College  et  al..    6230.    19772 
Harvard  University  et  al..    4717.    14276, 

15469 
Indiana  University  et  al..    21481 
Interior  Department.    20818 
Iowa  Sute  University  et  al.,    1261,    16120 
Justice  Department  et  al.,     1 1747 
Massachusetu  Institute  of  Technology  et  al., 

12062.     19431,    25731 
Michigan  State  University.    25731 
Microelectronics  Center  of  North  Carolina 

etal..    986,    13843 
Moncrief  Radiation  Center.    11747,    13060 
Montana  Sute  University.    987,    14407, 

15772 
National  Aeronautics  and  Space 

Admmistration  et  al.,    19431.    23753 
National  Institute  of  Environmental  Health 

Sciences,    4717 
National  Institute  of  Mental  Health,    13060 
National  Institutes  of  Health  et  al.,    6230 
New  Mexico  Institute  of  Minmg  A 

Technology,    20818 


Northwestern  University  Medical  School. 

6978.    16120 
Pennsylvania  Sute  University.    20473 
Rutgers  Sute  University  et  al..    25731 
Rutgers  University.    23325 
San  Diego  Sute  University  Foundation, 

13060 
Smithsonian  Institution,    6231 
Southern  Illinois  University,    4718 
Sute  University  of  New  York.    16121. 

20473 
University  of  Arizona.     16121 
University  of  California  et  al..    6979.    7362. 

16727.    25731 
University  of  Chicago  et  al..    2845.    16121, 

25732 
University  of  Colorado.    6231 
University  of  Colorado  et  al.,    23171 
University  of  Florida.    19994.    20474 
Univer^ty  of  Illinois  et  al..    13059.    23325 
University  of  Minnesota,    16331 
University  of  Nebraska  Medical  Center  et 

al.,     13844 
Univertity  of  New  Mexico  et  al.,    6231 
University  of  Oklahoma  et  al..    19430 
University  of  Oregon.     11232,    25732 
University  of  Southern  California  et  al., 

7362.    20474 
University  of  Southern  Mississippi,    47 1 8 
University  of  Tennessee.     19994 
University  of  Tennessee  Center  for  Health 

Sciences,    4718 
University  of  Texas  et  al.,    6232,    25732 
University  of  Texas  System  Cancer  Center  et 

al.    11746 
University  of  Washington.     10518 
University  of  Wisconsin.    8649 
Vanderfoilt  University,    7363 
Virginia  Commonwealth  University  et  al., 

23754 
Virginia  Polytehcnic  Institute  and  Sute 

University.     16121 
Wayne  Sute  University.    23325 
Yale  University,    6979 

INTERNATIONAL  TRADE 
COMMISSION 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.    6069.     13290.     13677. 
14170,    21369,    21515,    25476 
Import  investigations: 
Air  and  surface  cargo  transporution  services 

between  Japan  and  U.S.;  competition, 

3035 
Aircraft  industries.  U.S.  commuter  and 

business;  competitive  assessment.    3036 
Aluminum  frame,  fabric-covered  luggage 

and  components,    3421.     11252.    14168 
Animal  feed  grade  DL-taethionine  from 

France.    14171.    23082 
Anodes  for  cathodic  protection  and 

components,    357.     1134,    2754,    5135. 

5325.    7970.     10116.    11253.    16168 
Apparatus  for  disintegration  of  urinary 

cakuh.    16169 
Apparatus  for  installing  electrical  lines  and 

components,    357.    2352.    6072.    7970. 

26635 
Aramid  fiber,    7967,    23085 
Automatic  bowling  machine  printed  circuit 

control  boards,    12090 
Automobile  industry,  monthly  reports; 

information  on  production,  imports, 

exports,  etc..    10118 


Automotive  transmission  shifters,    2349, 

3036.    6070.    7968 
Automotive  visor/illuminated  mirror 

packages  and  components.    21 147 
Ball  and  roller  bearing  industry,  U.S.; 

competitive  assessment.     16169 
Bart)ed  wire  and  barbless  wire  strand  from 
Argentina,  Brazil,  and  Poland,    1135, 
23083 
Barter  and  countertrade  transactions,    12090 
Calcium  hypochlorite  from  Japan.     15233 
Carbon  steel  products  from  -- 

Australia,  Finland,  and  Spain.    4276 
Austria,  Czechoslovakia.  East 
Germany,  Finland.  Hungary. 
Norway.  Poland.  Romania. 
Sweden,  and  Venezuela,     186 
Austria,  Czechoslovakia,  East 
Germany,  Hungary.  Norway, 
Poland.  Romania,  Sweden,  and 
Venezuela,    6070,    7234 
Austria,  East  Germany.  Norway, 

Poland.  Romania,  and  Venezuela, 
26637 
Austria,  Sweden,  and  Venezuela, 

16164.    26636 
Finland,    5327 
Carbon  steel  welded  pipes  and  tubes  from 

Spain.    1135 
Carbon  steel  wire  rod  from  - 

East  Germany.    13290,     18581 
Poland,  Portugal,  and  Venezuela, 
15234.    23084 
Cast-iron  pipe  fittings  from  Brazil.    2349. 

.7236,    16173 
Castor  oil  products  from  Brazil.    1135, 

7236 
Ceramic  drainage  foils.    7970,    23085 
Chain  of  iron  or  steel  from  Japan.    9139 
Cloisonne  jewelry,    358,     15235.    24712 
Cold-rolled  carbon  steel  plates  and  sheets 

from  Argentina.    5136 
Cold-rolled  caibon  steel  products  from 

Korea,    3036 
Compound-action  vnetH  cutting  snips  and 
components,     15235,     16171,    21146. 
23083.    24712 
Converted  paper-related  school  and  ofTice 
supplies  from  Mexico.    21370.    25477 
Convertible  rowing  exercisers.    2350. 

19496.    25476 
Dialyzers  using  telescoping  connectors  for 

fluid  lines.    7969.     14168 
Dot  matrix  line  printers  and  components, 

10116 
Double-sided  floppy  disk  drives  and 

components,    4276 
Dried  salted  codfish  from  Canada,    7236 
Egg  filler  flaU  from  Canada,    7238,    9135 
Electrical  connectors,    20301,    24711. 

24713 
Ethyl  alcohol  from  Brazil.    9136.    15236 
European  Community  pork  in  U.S.  and  third 
country  markets;  competitive  position, 
25475 
Expansion  tanks.    12091 
Expansion  tanks  from  Netherlands,    9140, 

14168 
Fabric  and  expanded  neoprene  laminate  from 

Japan,    16165 
Fasteners  from  Japan,    26060 
Flat  goods,  luggage,  and  handbags  of 

manmade  fibers,     11255 
Float  glass  from  West  Germany  and  United 
Kingdom,     16176,    26060 
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Floppy  disk  drives  and  componenu,     1 136, 

6073.    24714 
Ruidized  bed  combustion  systems,    3037, 

16171,     18582.    21147,    25474 
Foam  earplugs,    4277,     10116 
Frozen  beverage  dispensing  machines,    3421 
Frozen  concentrated  orange  juice  from 

Brazil,    359 
Glass  construction  blocks,    358,    359,    5136, 

5137.    6073 
Glass  tempering  systems,    6074 
Golf  carts  and  wheels,    101 17 
Gremlin  character  depictions.    3037.     16170 
Harmonized  commodity  description  and 

coding  system;  inquiry.     11254 
Hearing  aid  industry;  import  impact 

assessment  under  Educational,  Scientific, 
and  Cultural  Materials  Importation  Act, 
25476 
Heavy-walled  rectangular  welded  carbon 
steel  pipes  and  tubes  from  Canada, 
13089,    20302 
Hot-rolled  carbon  steel  plate  from  Romania, 

16166,     19496 
Ink  jet  printing  systems  and  components, 

5137,     10117 
Iron  construction  castings  from  Brazil, 
Canada,  India,  and  China,    21148 
Iron  ore  pellets  from  Brazil,     1136.    6074, 

16174,    25478 
Israeli  imporis,  duty-free  treatment;  probable 

economic  effect,    2351 
Key  telephone  systems  and  components, 

24713 
Large-diameter  carbon  steel  welded  pipes 

from  Brazil,     10118 
Lime  oil  from  Peru.    23778 
Live  swine  and  pork  from  Canada,     16175 
Low-fuming  brazing  copper  wire  and  rod 
from  ~ 
France.  New  Zealand,  and  South 

Africa.    7971.     14174 
New  Zealand.     15238 
Meat  deboning  machines,    2352,    7237, 

12092 
Motor  graders  with  adjustable  control 
consoles  and  components,     101 17, 
14169 
Mushrooms,  processed;  annual  statistical 

reports.     5137 
Natural  bristle  paint  brushes  from  China, 

9138.     15238 
Nonrubber  footwear.    4278 
Nylon  impression  fabric  from  Japan,    25478 
Offshore  platform  jackets  and  piles  from 

Korea  and  Japan,     18582,    24716 
Oil  country  tubular  goods  from  ~ 

Argentina.  Brazil,  Mexico,  and  Spain. 

7239 
Argentina  and  Spain,    21147 
Austria,  Romania,  and  Venezuela, 

9723,     16173 
Brazil,  Korea,  and  Spain,    2353 
Brazil  and  Mexico,    26060 
Oleoresins  from  Spain  and  India,    3422, 

101 18,     12090,     12419 
Optical  waveguide  fibers,    11255,     16171 
Papermaking  machine  forming  sections  for 
continuous  production  of  paper  and 
components,     18584 
Photo  albums  and  filler  pages  from  Hong 

Kong  and  Korea,    5327,     12092 
Porch,  patio,  and  lawn  gliders,     12092 
Portable  electronic  calculators,    2632,    5135, 

5136,    24714.    25474 
Potassium  chloride  from  U.S.S.R.    1 1256 


Potassium  permanganate,    19497 
Pull-type  golf  carts  and  wheels,    14172, 

16170 
Red  raspberries  from  Canada,    1136,    9137, 

26638 
Rock  salt  from  Canada,    5138,    11257 
Rotary  wheel  printing  systems,    1138,    3039, 

15236  ^ 

Rowing  machines  and  components,    359, 

4279 
Semiconductors;  competitive  position, 

18582- 
Shoe  stiffeners.    19498.    25474  i 
Shrimp  industry,  U.S.  Gulf  and  South 

Atlantic;  competitive  conditions,    7238,  . 

11257 
Softballs  and  polyurethane  cores,    5138, 

16171 
Softwood  lumber,     13291,    24715 
Spring  balance  ann  lamp  heads,    9141, 

14172 
Spring  retainers  for  garage  door  hardware, 

12093,    25475 
Stainless  steel  wire  cloth  from  Japan,    3421, 

9139,     12094 
Steel  industry,  efforts  to  adjust  and 

modernized;  annual  surveys;  competitive 

conditions,    11252 
Steel  wire  nails  from  China,  Poland,  and 

Yugoslavia,    24845 
Sugar,     18583 

Sugar  (articles  containing).     18584 
Sugar  content  of  articles  from  Australia, 

23086,    23533 
Surgical  implants  for  flxation  of  bone 

fragments,    6074,    20302,    i4715 
Tapered  tubular  steel  transmission  structures 

from  Korea,    7240.    9336 
Telephone  base  housings  and  related 

packaging  and  printed  materials,     1138 
Textile  mill  products  and  apparel  from 

Turkey,  Indonesia,  and  Philippines, 

16176 
Trade  dispute  settlement  under  GATT  and 

Tokyo  Round  agreements,    24716 
Tubular  steel  framed  stacking  chairs  form 

Italy.     14169 
12- volt  lead-acid  type  automotive  storage 

batteries  from  Korea.    20301 
12- volt  motorcycle  batteries  from  Taiwan, 

3038,  9141 

Valves,  nozzles,  and  connectors  of  brass 

from  Italy,    2354,    7971,    10547 
Welded  carbon  steel  pipes  and  tubes  from  ~ 

Brazil,    7968,     12094        j 

Brazil  and  Spain,    5325 

Spain.    6075 

Taiwan  and  Venezuela,    5326 

Thailand  and  Venezuela,     10866, 
16167 

Venezuela,    26638 
Woodworking  machines,     1138,    2354, 

3039,  3423,    4280,    7969,    9141,    9142, 
10326,    14170,     14172,    20303,    23085, 
26639 

X  ray  image  intensifier  tubes,    6075,    10326, 
16172,    25477 
Meetings;  Sunshine  Act,    1161,    2121,    3452, 
4298,    5155,    5850,    7869,    9940.     10345. 
11288,     11988,     11989,     14333,    16191. 
18612.    20340.    20341,    21163,    21390, 
23575,    25511 
Organization,  functions,  and  authority 
delegations: 
Hearing-impaired  services;  provision,    25479 


INTERSTATE  COMMERCE 
COMMISSION 

RULES 

Accounts,  uniform  system: 

Railroads  and  motor  carriers  of  property; 
indexing  annual  operating  revenues, 
7062 
Motor  carriers: 
Commercial  zones;  Houston,  TX,    10233 
Lease  and  interchange  of  vehicles;  master 
leases  agreements;  correction,    24648 
Organization  and  functions: 

Significant  proceedings  on  tranportation 
issues;  Commission  conferences  and 
voting  procedures,    2985 
Practice  and  procedure: 
Foreign  motor  carriers;  certificates  of 
registration:  applications,    20773 
Motor  carriers  of  property;  small  carrier 
transfer  regulations  for  transactions; 
modification.    6348 
Rail  and  water  carrier  rates;  informal 
complaints;  exemption  from  letter-of- 
intent  requirements,    15900 

Rail  lines,  out  of  service;  exemption  - 

Complaints  filed  with  U.S.  District . 

Court,    8335 
Defense  Department  notification, 
24649 
Railroad  cost  recovery  procedures,    87 
Reconsideration  petition  deadline 
extended,    4518,     10969 
Rail  carriers: 
Boxcar  traffic;  exemption  modifications, 

20419 
Export  coal;  exemption  removed,    20419 
Freight  car  ownership,  car  utilization,  and 
distribution  rules  and  practices; 
investigation  of  adequacy,    2 1 265 
Railroad  consolidation  procedures;  trackage 

rights  exemption,     15751 
Reasonably  expected  costs;  surcharge 
determination,    945 
Railroad  car  .service  orders: 
Chicago,  Milwaukee,  St.  Paul  &  Pacific 
Railroad  Co.;  track  use  by  various 
railroads,    2676,    7919,     11366,    11368, 
k2031,    21264,    26774 
Recoras  preservation.    10774 
Reports: 
Railroad  employees,  service  and 

compensation;  annual  report,    946 
Effective  date,    23013 
Tariffs  and  schedules: 
Amendment  procedures;  increase  in 
supplemental  filings,  etc.,    459 
Correction,    4863 
Credit  regulations  for  motor,  rail,  and  water 
carriers,  etc.;  repeal,    2289 

Effective  date  postponed,    6182 
Motor  common  carriers  of  property; 

residential  and  redelivered  shipments; 
assessment  of  charges;  removed,    4863 
Publication,  posting,  and  filing; 

missymbolized  rate  rejection  remedy 
removed,    7063 

PROPOSED  RULES 

Accounts,  uniform  system: 
Motor  carriers  of  passengers;  accounting  and 

periodic  reporting  requirements,    26594 
Motor  carriers  of  property,  accounting  and 

reporting  requirements  elimination, 

7201 
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Extension  of  time.    13033 
Motor  earners: 
Lease  and  interchange  of  vehicles; 

■dcntification  devices;  extension  of  time, 
517 
Recordkeeping  requirements  for  shipments 
of  low  value  packages;  petition  for 
waiver  of  modification,    21094 
Practice  and  procedure: 
Foreign  motor  earners;  cenificates  of 
registration;  applications,    9298 
Correction,     10822 
Intramodal  rail  competition,    13031 

Extension  of  time.    21319.    25613 
Rail  abandonments- 
Cost  determination,    3002 
Offers  of  financial  assistance,    14401 
Rail  carriers: 
Abandonments;  use  of  rights-of-way  as  trails, 
7200 
Extension  of  time,    13256 
Boxcar  traffic;  exemption;  proceeding 

reopened,    23741 
Boxcar  traffic  exemption;  car  hire  and 
service;  advance  notice;  supplemental 
comments,    26015 
Car  hire  charges  - 

Review  of  regulation;  advance  notice. 

16724 
Zone  of  reasonableness;  withdrawn. 
16724 
Securities  regulation;  exemptions,     13841 

Extension  of  time,     19424 
Transportation  of  shipments  made  subject  to 
contract  rate;  tariff  rate  exemption, 
14122 
Correction,    19558 
Regulatory  agenda.     18132 
Reports: 
Motor  earners  of  passengers;  accounting  and 
periodic  reporting  requirements.    26594 
Motor  earners  of  property,  accounting  and 
reponing  requirements  elimination, 
7201 

Extension  of  lime,     1 3053 
Railroad  annual  repon  (Form  R-l)  ~ 
Certification  by  independent 

accountant,     18539,    25282 
Revision,     18891 
Tariffs  and  schedules: 
Ocean  carriers;  international  joint  through 
rates;  tariff  filing  requirements,    21636 
Shori  notice  effectiveness  for  independently 
filed  single-factor  motor-water  rates, 
20920 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,    2737,    3039,    11950, 
15238.     15989,    24597.    24717 
Agreements  under  sections  5a  and  b. 
applications  for  approval,  etc.: 
Southern  Motor  Carriers  Rate  Conference. 
Inc.    5076 
Energy  and  environmental  statements; 
availability,  etc.: 
Chicago  &  North  Western  Transportation 

Co..    6076 
Coal  rate  guidelines,  nationwide.    552 
ICAST  A  (Western  Railroad  Co  .    5825 
Western  Pacific  Railroad  Co.  et  al.,    13887 
Meetings;  Sunshine  Act,    14192.    20341. 

24598.    24717.    24846.    25132.    25378 
Motor  carriers: 

Aero  Mayflower  Transit  Co.;  predetermined 
price  protection  tariff  item.    23201 


Hearing.    21516.    23365 
Hearing  cancelled.    25132 
Agricultural  cooperative  transportttion; 

filing  notices.     11760.     18939.    23365 
Compensated  intercorporate  hauling 

operations;  intent  to  engage  In.    1645, 
2737,    4819.    6411.    7406.    9526, 
11596.     13677,     15646.     16566.     18940, 
21516,    24051.    24950 
Finance  applications,    1945.    3424.    11467. 
15793.    20631.    24847.    26847 
Motor  carriers;  control,  purchase,  and  tariff 
filing  requirements,  etc.: 
Winfirld  Bus  Service,  Inc.,    25340 
Organization  and  functions: 

Practitioner  examination;  postponement, 
19815 
Rail  carriers: 
Atchison,  Topeka  &  Sanu  Fe  Railway  Co.; 
passenger  train  operation,    19095, 
25339 
Car  hire  charges  update,  1983;  suspension, 

16756 
Car  hire  charges  update,  1984;  proposed 

suspension,     16756 
Consolidated  Rail  Corp.,  acquisition  by 
Norfolk  Southern  Corp. — 
Inquiry.     19816 
Study  modification.    25340 
Cost  of  capital;  limited  revenue  adequacy 
proceeding;  determiiution.    553.    8799, 
10326 
Cost  ratio  for  recyclables.  1983 
determination,  etc.,    26416 
Cost  recovery  percentages  - 

Adjustment  factor,    11760,    26061 
Inquiry,    3846,     10547 
General  American  Transportation  Corp.  v. 
Indiana  Harbor  Belt  Railroad  Co.  et  al.; 
'   reopening  of  proceeding,  etc.,     10867, 
16178 
Product  and  geographic  competition; 
guidelines;  inquiry,     13090,    21371, 
25635 
Railroad  revenue  adequacy  standards,    899 
State  intrastate  rail  rate  authority  -- 
Alaska,    23534 
California.    9724 
Colorado,    23847 
Connecticut,    9724 
Delaware,    9724 
Kansas,    7005 
Kentucky,     1139 
Maryland,    26640 
Michigan,     1002,    26061 
Minnesota.     1284 
Nevada.    9724 
North  Carolina.    9724 
Wisconsin.    899 
Union  Pacific  Railroad  Co.;  passenger  train 

operation.    8799.    19095 
Waybill  data;  release  for  use.    8405,    8684, 
11597,     15002,     18325,    20860,    23201. 
23202,    25339 
Railroad  operation,  acquisition,  construction, 
etc.: 
ATAL  Railroad  Co..  Inc..  et  al..    21949. 

23847 
Atchison  Topeka  &  SanU  Fe  Railway  Co.. 

20013 
Baltimore  A  Ohio  Railroad  Co.  et  al.. 

11257.    25796 
Bangor  ft  Aroostook  Railroad  Co..    1646 
Bonnstein  Railroad  Co..    14777 
Burlington  Junction  Railway.    9526 
Burlington  Northern  Railroad  Co.  et  al., 
I  360.    9724,     12094,    26275 


Carolina  ft  Northwestern  Railway  Co.  et  al., 

6263 
Central  Montana  Rail.  Inc.,    23846 
Chesapeake  ft  Ohio  Railway  Co.,    3040, 

7145 
Chicago,  West  Pullman  ft  Southern  Railroad 

Co.,    7005,    13292 
Chicago  ft  North  Western  Transportation 

Co.  etal.,    361,    7972,    23846 
Chicago  Short  Line  Railway  Co.,    361 
Colorado  ft  Eastern  Railroad  Co.,    24051 
Columbus  ft  Greenville  Railway  Co.  et  al., 

14033.    24328 
Consolidated  Rail  Corp.,    3847,    5825 
CSX  Corp.,    14467 

Delaware  Otsego  Corp.  et  al.,    361,    12095 
Everett  Railroad  Co.,    188 
Florida  East  Coast  Railway  Co..    900 
Genesee  ft  Wyoming  Railroad  Co..    899 
Guilford  Transporution  Industries.  Inc..  et 

al..     14777 
Gulf  ft  Mississippi  Railroad  Corp..    362. 

21149,    24950 
Hillsdale  County  Railway  Co.,  Inc.,     1139 
Hoosier  Rail  Development  Corp.,    899 
Horry  County  Railway  Co.  et  al.,    4604 
ICAST  ft  Western  Railroad  Co.,    5825 
Illinois  Central  Gulf  Railroad  Co..    20142 
Iowa  Railroad  Co..    5139 
Jim  Walter  Corp..    25634 
Lackawanna  County  Railroad  Authority, 

Inc..    11950 
Louisiana  ft  Arkansas  Railway  Co..    15239 
Maine  Central  Railroad  Co.  et  al..    1 1467 
MG  Rail.  Inc..    4921 
Missouri  Pacific  Railroad  Co.  et  al..    9724. 

15650,    23087 
Missouri- Kansas-Texas  Railroad  Co..    553. 

3848,     10869,    20142,    26641 
New  England  Southern  Railroad  Co.,  Inc., 

etal.,    20508,    21371 
New  York,  Susquehanna  ft  Western  Railway 

Corp.  et  al.,    25339 
Norfolk  ft  Western  Railway  Co.  et  al., 

7006,    7972,    9912,     10869 
Plymouth  Short  Line,  Ltd.,    25634 
Pocono  Northeast  Railway,  Inc.,    26061 
Prairie  Trunk  Railway,     1946 
Rarus  Railway  Corp.,    18325 
Sanu  Cruz,  Big  Trees  ft  Pacific  Railway 

Co..     19815 
Soo  Line  Railroad  Co.,     10869 
Southern  Pacific  Transportation  Co.,    5328. 

5689,    7006,     13430 
Southern  Railway  Co..    7407.    11761 
Suten  Island  Railway  Corp.,     14777 
Tangent  Transportation  Co.,    25133 
Union  Pacific  Railroad  Co.  et  al.,    13678, 

18325 
Walking  Horse  ft  Eastern  Railroad  Co.,  Inc., 

19498 
Western  Pacific  Railroad  Co.,     18324 
Wheeling  ft  Lake  Erie  Railway  Co.,    3423 
Wisconsin  ft  Southern  Railroad  Co..     18941 
Railroad  services  abandonment: 
Akron  ft  Barberton  Belt  Systems  Corp., 

12419 
Alabama  Southern  Railroad  Co.,    16177, 

18940 
Areata  ft  Mad  River  Rail  Road  Co..     16178 
Atchison.  Topeka  ft  Sanu  Fe  Railway  Co., 
10548,    21515,    23202.    24598.    24848 
Baltimore  ft  Ohio  Railroad  Co..    1646. 

'2738.    6262.    15238.    20632.    26275 
Burlington  Northern  Railroad  Co..    554. 

1002,     1646,     1946,     1947,    4603,    4819, 
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5442,    5688,    7006,    8404,    9526. 

12878,     12879,     15508,     16566,     16756. 

18940,    19595,    20508,    21515,    24051. 

24597,    24846,    25132,    25479,    26061 
Central  of  Georgia  Railroad  Co.,    25133 
Chesapeake  &  Ohio  Railroad  Co..    26416 
Chesapeake  &  Ohio  Railway  Co..    360. 

11019,    26276 
Chicago  &  North  Western  TransporUtion 

Co.,    2738,    3603,    14323,    18324, 

20013 
Chicago  &  Nortlrwestem  Transportation 

Co.,    21150 
Denver  &  Rio  Grande  Western  Railroad 

Co.,    21515 
Fresno  Interurban  Railway  Co.  at  al.,    24846 
Grand  Trunk  Western  Railroad  Co.,    12659, 

15239 
Illinois  Central  Gulf  Railroad  Co.,    3847, 

13886,     14323,    23534 
Louisiana  Midland  Railway  Co.,    24846 
Maryland  &  Pennsylvania  Railroad  Co., 

7006,     16178 
Missouri  Pacific  Railroad  Co.,    4604, 

11018,    11950,    16567,    20632 
Mobile  &  Gulf  Railroad  Co.,    24597 
Oregon-Washington  Railroad  &  Navigation 

Co.  et  al.,    11761 
Prairie  Trunk  Railway,    23845 
Seaboard  System  Railroad,  Inc.,  et  al.,    553, 

900,    1002,     1003,     1947,    3848,    4280, 

5442,    5826,    7407,    8683,    9142, 

13430,     16171,     19250,    21949,    24328, 

24848 
Seaboard  System  Railroad  Co.,    26062 
Sierra  Railroad  Co.,     188 
Southern  Pacific  Transportation  Co..    900. 

13678,     16567,    25796  " 
Southern  Railway  Co.,    8683 
St.  Louis  Southwestern  Railway  Co., 

20013,    21150 
Suten  Island  Railroad  Corp.,    5328,    5689, 

7006 
Union  Pacific  Railroad  Co.  et  al.,    6262, 

15002.     1981S 
Valley  &  Siletz  Railroad  Co.,    12659 
Wabash  Railroad  Co.  et  al.,     11019,    20508 
Western  Maryland  Railway  Co.  et  al., 

21516 
Western  Pacific  Railroad  Co.  et  al.,    9725, 

12659,    13886 
Yakima  Valley  Transportation  Co.,    24597 
Tariff  authorities,  special;  revocation  of 
obsolete  authorities;  inquiry.    21947 
Water  carrier  applications: 
Brix,  Peter  J.,  et  al.,    7241 

INVESTMENTS 

See  Commodity  Futures  Trading  Commission. 
Overseas  Private  Investment  Corporation. 
Securities  and  Exchange  Commission. 

JOINT  BOARD  FOR  THE 

ENROLLMENT  OF  ACTUARIES 

See  Actuaries.  Joint  Board  for  Enrollment. 

JUSTICE  ASSISTANCE  BUREAU 

PROPOSED  RULES 

See  entries  under  Justice  Department. 
NOTICES 

Grants;  availability,  etc.: 
Criminal  justice  discretionary  grant  program, 
10869  I 


Prisons  industries  enhancement  certification 
program;  guidelines;  availability,     12661 

JUSTICE  DEPARTMENT 

See  also  Antitrust  Division. 

Drug  Enforcement  Administration.  \ 
Federal  Bureau  of  Investigation.      ! 
Foreign  Claims  Settlement  Commission. 
Immigration  and  Naturalization  Service. 
Justice  Assistance  Bureau. 
Justice  Programs  Office.  i 

Justice  Statistics  Bureau.  I 

Juvenile  Justice  and  Delinquency  Prevention 

Office. 
National  Institute  of  Justice.    ■       j 
Parole  CommissiotL  i 

Prisons  Bureau.  \ 

RULES 

Acquisition  regulations,    4450 
Criminal  justice  block  grants,    22987 
Juvenile  justice  and  delinquency  prevention: 

Formula  grants  to  Sutes,    25550 
Nondiscrimination: 
Employment  discrimination;  complaints  filed 
against  recipients  of  Federal  financial 
assistance;  Education  Department 
participation  limitations,    8608 
Organization,  functions,  and  authority 
delegations: 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division,    8606, 
26197 
Contract  Review  Committee;  abolishment 

and  transfer  of  functions  and  staff,    8607 
Deputy  Attorney  General,    25708 
Federal  Bureau  of  Investigation.  Director,  et 
al.;  travel  expenses  of  newly  appointed 
special  agents,    2Q908 
Public  safety  officers;  awards;  extension  of  cut- 
off date  for  nomirtations,    3349 

PROPOSED  RULES  I 

Criminal  justice  block  grants,    3353 
Justice  Programs  Office;  hearing  and  appeal 

procedures,     11905 
Juvenile  justice  and  delinquency  prevention: 
Formula  grants  to  States,    6098 

Correction,    9679 
Grants;  competition  and  review 
requirements,     16717 
Nonimmigrants;  documentary  requirements; 
waivers,  etc.: 
Admission  of  inadmissible  aliens;  application 
appeals  procedures,    25994 
Privacy  Act;  implementation,    7800 
Public  safety  officers'  death  benefits,    10982 
Regulatory  agenda,    17412 
Relocation  assistance  and  real  property 

acquisition,  uniform  cost-effective  policies 
and  procedures.    21712 
Voting  Rights  Act;  Section  5.  administration 

procedures.    19122  j 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.    362.    7241.    9725,    12095, 
15508,    20860,    23535,    26641 
Committees;  establishment,  renewals, 
terminations,  etc.: 
Attorney  General's  Commission  on 
Pornography.    8684 
Intergovernmental  review  of  agency  programs 

and  activities.    9725 
Meetings: 
Attorney  General's  Commission  on 
Pornography.    21671.    23536 
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President's  Commission  on  Organized  Crime, 
5139,     13430,    24055 
Pollution  control;  consent  judgments: 

A  &  F  Materials  Co.  and  McDonnell 
Douglas  Corp.,    4604 

All  Purpose  Roll  Leaf  Corp.  et  al..    15510 

Alto-Tronics  Corp..    362 

American  Cyanamid  Co.,    3424 

Amoco  Production  Co.,    8405 

Atlas  Corp.,    13091,    19498 

Badische  Corp.,    23847 

Ban-  &  Barr  et  al.,    4605 

Borden,  Inc.,    11762 

Caterpillar  Tractor  Co.  et  al.,    26642 

Chattanooga  Coke  &  Chemicals  Co.,  Inc.. 
23535 

Chem-Dyne  Corp.  et  al..    25797 

Chrysler  Corp..    15240 
^  Clark.  Dexter,  et  al..    3425 

Clark  Oil  &  Refining  Corp..    12660 

Federated  Metals  Corp..  Inc..    21371 

Franklin.  WV.    14778 

Friedman.  Hyman.  et  al..    10548 

Garland.  TX.  et  aJ..    24717 

Goolsbey.  Larry,  et  al..     10327 

Hamilton  County.  OH,    11598 

Kenner,  LA,  et  al.,    21372 

Kern  Oil  &  Refining  Co.,    23088 

Lamotte  Trucking  &  Salvage  et  al.,     1 1598 

LFE  Corp..  Inc..    15508 

Lilhead  Corp.,    19499 

LTV  Steel  Co..    25797 

Magnuson  Mining  Co.,    26848 

Martin  Muffier  Sales,  Inc.,    23536 

Metate  Asbestos  Corp.  et  al.,    23366 

Midwest  Solvent  Recovery,  Inc.,  et  al., 
26848 

Orlando.  FL.  et  al..     19499 

Painsville  OH.     12420 

Parma,  OH,    5329 

Penntech  Papers,  Inc.,    12660 

Plastics  Universal  Corp.  et  al.,    16567 

Quick  Roll  Leaf  Manufacturing  Co.,    23536 

Shell  Oil  Co.,     19499 

Southland  Corp..    1139.    16179 

Stephens.  Clarence,  et  al..    12660 

Sunny  Acres  Water  Co..     1285 

Supreme  Equipment  Corp..    12420 

Terex  Corp..    26849 

Toronto  Paperboard  Co..  Inc..    20143 

United  Sutes  Steel  Corp..    13431 

Vicco  et  al..  KY.    25796 

Water  and  Sewer  Authority  of  West  Carroll. 
PA.    14174 

West  Memphis  et  al..  AR.    26848 

Westinghouse  Electric  Corp.  et  al..    21517 

Wyoming  Valley  Sanitary  Authority  et  al.. 
21372 
Privacy  Act;  systems  of  records.    2095.    2096. 

7842.    18753 
Seized  and  forfeited  property;  guidelines, 

24052 
Senior  Executive  Service: 

Performance  Review  Boards;  membership. 
26417 

JUSTICE  PROGRAMS  OFFICE 

RULES 

See  entries  under  Justice  Department 
NOTICES 

Grants;  availability,  etc.: 
Crime  victim  assistance  program  guideline; 

inquiry.    11262 
Crime  victim  compensation  grant  program 
guideline;  inquiry.     10119.     11262 
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JUSTICE  STATISTICS  BUREAU 

NOTICES 

Federal  Bureau  of  Investigation's  uniform 
crime  rcportmg  program,  restnictunng 
report;  inquiry,    25340 

JUVENILE  JUSTICE  AND 

DELINQUENCY  PREVENTION 
OFFICE 

RULES 

See  entries  under  Justice  Department 

PROPOSED  RULES 

See  enlnes  under  Justice  Department 

NOTICES 

Grants  and  cooperative  agreemetits: 

Missing  children  and  homeless  youth;  law 

enforcement  agencies  policies  and 

practices,  national  study,    249SI 
Missing  Children's  Assistance  Act  program 

priorities,    19817 
Missing  children's  assistance  program, 

26276 
Title  II  programs;  1985  FY  program  plan, 

8800 
Meetings: 
Coordinating  Council,    7662,    23204 
Missing  Children's  Advisory  Board,    7845, 

15990.    26276 

LABELING 

See  Alcohol.  Tobacco  and  Firearms  Bureau. 
Consumer  Product  Safety  Commission. 
Federal  Trade  Commission. 
Food  and  Drug  Administration. 
Research  and  Special  Programs 
Administration. 

LABOR  DEPARTMENT 

See  also  Employment  and  Training 
Administration. 
Employment  Standards  Administration. 
Labor  Statistics  Bureau. 
Labor-Management  Standards  Office. 
Mine  Safety  and  Health  Administration. 
Occupational  Safety  and  Health 

Administration. 
Pension  and  Welfare  Benefit  Programs  Office. 
Veterans  Employment  and  Training,  Office  of 

Assistant  Secretary. 
Wage  and  Hour  Division. 
Workers'  Compensation  Programs  Office. 

RULES 

Acquisition  regulations,    8914 
Aid  to  Families  with  Dependent  Children 
(AFDC):  work  incentive  programs; 
implementation;  final  rule  with  request  for 
comments,    6164 
Exemplary  rehabilitation  certificates  for  ex- 
servicemen,    4209 
Federal  claims  collection: 
Administrative  offset,    5204 
Disclosure  of  information  to  credit  reporting 
agencies,    5202 
Correction,    8608 
Interest,  penalties,  and  administrative  costs, 
5209 


Wage  rates;  procedures  for  predetermination, 

4506 
PROPOSED  RULES 

Regulatory  agenda,    17422 
Relocation  assistance  and  real  properiy 

acquisition,  uniform  cost-effective  policies 

and  procedures,    21712 
Right  to  Financial  Privacy  Act; 

implementation,     1 3049 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,     1647.    2740,    3986,    4819. 
5016,    5451.    7145.    7845.    8406.     11022, 
11950,    13091.     14034,     16569,    19250. 
20632.    21518,    23538.    25341,    25798. 
26276,    26851 
Consumer  price  index;  U.S.  city  average,    188. 
f      7846 
Meetings 
Trade  Negotiations  and  Trade  Policy  Labor 
Advisory  Committee,    3604,    8407, 
9527.     14467.    20955,    25341 
Organization,  functions,  and  authority 
delegations: 
Congressional  Affairs  Office  et  al.,    25341 
Privacy  Act;  systems  of  records,    5140,    5141, 

5143 
Procurement: 
Commercial  activities,  performance; 

inventory  review  schedule  (OMB  A-76 
implementation),    20633 

LABOR  STATISTICS  BUREAU 

NOTICES 

Meetings: 
Business  Research  Advisory  Council,    1648, 

19818 
Business  Research  Advisory  Council 

Committees,     1647,     19818 
Labor  Research  Advisory  Council 

Committees,     15652 

LABOR-MANAGEMENT 

SERVICES  ADMINISTRATION 

See  Pension  and  Welfare  Benefit  Programs 
Office. 

LABOR-MANAGEMENT 
STANDARDS  OmCE 
RULES 

Employee  benefit  plans;  temporary  bonding 
rules  redesignation,  and  CFR  Parts 
removed,    26704 

LAND  MANAGEMENT  BUREAU 

RULES 

Alaska  native  selections;  chargeability  of 

submerged  lands,     15546 
Coal  management: 

Administrative  amendments,    8625 
Financial  assistance,  local  governments; 

payment  in  lieu  of  taxes,     1 304 
Forest  management: 
Federal  timber  contracts;  modificatioii, 
26676 
Land  disposition  and  use: 
Mining  claim  occupancy  and  leases;  CFR 
Part  removed,    16083 
Oil  and  gas  leasing: 

Noncompetitive  leases;  minimum  lease  size; 

clarification,    2048 
Renul  payment  collection  procedures; 

extension  of  time  period  for  forwarding 
improperly  submitted  remittances  to 


Minerals  Management  Service,    3513 
Public  land  orders: 
Alaska.    4215,    10766,    12253 
Arizona.     19690 
Arkansas,    3760 
California,    20212 
Colorado.    9279.     11505,    21443 
Florida,     16235 
Idaho,    5262,     11505,    18487.    21443. 

23124.    24772 
Michigan.     15145 
Montana.    255 1 
Nevada,    10%5,    11366 
New  Mexico.    9428,     10966,    23958 
Oregon,     11505 
Utah,    12804 
Washington,    4515 
Wyoming,     1055.     11865 
Recreation  management: 
Wilderness  areas,  designated;  management 

procedures.    7704 
Mining  claims,     12020 
Rights-of-way: 
Mineral  Leasing  Act;  reimbursement  of 

costs,     1308 

PROPOSED  RULES 

Coal  management: 
Competitive  leasing  requirements;  comment 

period  reopened,  etc.,     10510,    12053 
Environmental  protection  procedures, 
10508 
Extension  of  time,     12053 
Noncompetitive  leases  and  management  of 
existing  leases;  cost  recovery  for  fee 
coal  exchanges  and  coal  lease  transfer 
approval  requirement,    23997 
Geothermal  resources  leasing: 

Exploration  and  lease  bonds;  consolidation 
and  minimum  amount  requirements, 
18614 
Lease  acreage  and  application  fees,     14945 
Grazing  administration: 

Livestock  grazing  on  public  lands,    9696 
Land  disposition: 
Federally  owned  mineral  interesU; 
conveyance  procedures,    5269 
Land  resource  management: 
Special  laws  and  rules;  segregation  and 
opening  of  public  lands  procedures, 
24124 
Mineral  leasing: 
Clarification  and  revision,  etc.,    14512 
Extension  of  time,    23150 
Natural  history  resource  management: 

Fossil  Forest  Research  Natural  Area,  NM; 
protection  of  natural,  educational,  and 
scientific  research  values,    23034 
Oil  and  gas  leasing: 

Combined  hydrocarbon  leasing;  paying 
quantities  and  diligent  development 
requirements,     1300 

Comment  period  reopened,     10998 
Exploration  and  lease  bonds;  consolidation 
and  minimum  amount  requirements, 
18614 
Onshore  operations,     11517 
Planning,  programming,  budgeting;  guidance; 

draft  availability,     10086 
Rights-of-way: 

Fair  market  renul  fee  determination,    2697 
Extension  of  time.     10998 
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NOTICES 

Agency  informatioa  collection  activities  under 
OMB  review,    1134,    6256,    13427, 
15791.    23524,    23775 
Airport  leases: 

Utah,    25132 
Alaska  native  clainis  selection: 

AHTNA,  Inc.,    1643,    6397 

Akiachuk.  Ltd..    18318 

Alaska  Peninsula  Corp.,    7401 

Aleut  Corp.,    26632 

Askinuk  Corp..    6397.     15641 

Bethel  Native  Corp.,    20503 

Chefamrmute,  Inc.,    6397 

Chenega  Corp.,    26054 

Chickaloon-Moose  Creek  Native 
Association.  Inc..    23200 

Chugach  Alaska  Corp.,    24949 

Cook  Inlet  Region,  Inc.,    20503,    21668, 
26054 

Deloycheet,  Inc.,    2347 

Dinyea  Corp.,'    19493 

Dot  Lake  Native  Corp.,    7401 

Doyon,  Ltd.,    7402,     16156,     16157 

Eklutna,'Inc.,    9720,    24050 

Gana-a  'Yoo,  Ltd,    2092,    4817,    5431, 
7402 

Gwitchyaazhee  Corp..    4816 

Klawock  Heenya  Corp..    2732 

Knikatnu.  Inc.,    6397 

Koliganek  Natives  Ltd.,     14320 

Koniag  Inc.,  Regional  Native  Corp.,    26632 

K'oyitl'ots'ina,  Lid.,     1639 

Kuitsarak.  Inc.,    8795 

Mendas  Cha-ag  Native  Corp.,    7402,    1 1465 

NimaCorp.,     182,    20505 

North  way  Natives.  Inc.,    14320 

Olgoonik  Corp.,  Inc.,    23776 

Olsonvillc,  Inc.,    9720.    12413 

Paug-Vik  Inc..  L«d..    9134,     15642 

Pilot  Point  Native  Corp.,    5431 

Pilot  Station.  Inc,     18319 

Point  Possession.  Inc..     18319,    21509 

Salamatof  Native  Association,  Inc.,    4816 

Sealaska  Corp.,    20505.    24049 

Seldovia  Native  Association,    21669 

Sitnasuak  Native  Corp.,    19813 

Stuyahok  Ltd..     14461 
-  Togiak  Natives  Ltd.,    21509 

Tozitna,  Ltd.,    2092.    5431 

Wales  Native  Corp..    4817 

Wilson.  Albert  W.,    12873 
Classiflcation  of  public  lands: 

Arizona,     11581,     14998 

California.    895.    3844.    4599.    4600.    7661, 
20627.    26629 

Minnesota.    351,    2092,     10322,     12087, 
23076 

Utah,    13085 

Wisconsin,    6061  ' 
Closure  of  public  laids: 

Arizona,    3843 

California.    3843,     12411.    21510 

Montana.     11578.     11579 

New  Mexico;    7142 

Utah.    24841 
Coal  leases,  exploration  licenses,  etc.: 

Alabama,    23837 

Colorado,    5011.    8402.     14303,    20504 

Kentucky.    5320 

Montana.    23077  ' 

North  Dakota,    4601.    6257.    9525,     18752, 
20298,    26628 

Uuh,     12654 


I 
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Wyoming,     12653,    15983,    20138,    24325, 
24327  I 

Coal  management  program:  I 

Big  Horn  Basin,  WY;  coal  core  analyses  and 

geophysical  logs,    25131 
Coal  production  forecast  technical  report; 

availability  and  inquiry,    9721 
Coal  unsuitability  criteria,  application;  repon 

availability  and  inquiry,    9721 
Farmington  Resource  Area,  NM;  call  for 

coal  and  resource  information,    21363 
Federal  Coal  Property  Appraisal;  guide 
availability  and  inquiry,    8403 
Committees;  establishment,  renewals, 
terminations,  etc.: 
Geothermal  Environmental  Advisory  Panel, 
2628 
Conservation  and  recreation  areas: 
California  Desert  Conservation  Area  Plan, 
11579 
Conveyance  of  public  lands: 
Arizona,    3842,    5321,    13424.    21359 
Montana,    5317.     12653,    12654,    13672, 

15504,    19588,    24326,    25333 
Nevada,    6259 
Oregon,    23078,    26631 
Disclaimer  of  interest  to  lands: 
Arizona,    893.    2732 
Nevada,    2734 
North  Dakota,    23077 
Oregon.    7392 
Environmental  concern;  designation  of  critical 
areas: 
Bishop  Resource  Area,  CA,    24841 
Blue  Ridge  Area,  CA.    4918 
Bonneville  Salt  Flats.  UT.    161 5T 
Folsom  Resource  Area.  CA,    7839 
Glenwood  Springs  Resource  Area,  CO. 

13427 
House  Range  Resource  Area,  UT,     18577 
Monument  Resource  Area,  ID,    892 
North  Park  Phacelia  Research  Natural  Area 

et  al.,  CO,    1639 
Red  Hills  Management  Area,  CA,    9525 
Red  Mountain  et  al.,  CA,    3416 
Sacramento  Escarpment  Scenic  Area,  NM, 

13289 
Warm  Springs  Resource  Area,  UT,     18578 
Environmental  statements;  availability,  etc.: 
Albuquerque  District,  NM,    20506 
All  American/Celeron  and  Getty  crude  oil 

pipelines,  CA,    2733 
Amseico  Colosseum  Project,  CA,    8794 
Baker  Resource  Area,  OR,    8792 
Book  Cliffs  Resource  Area,  UT,    24948 
Box  Elder  Planning  Area,  UT,     14999 
Buffalo  Resource  Area,  WY,    23076,    26632 
Carbon  dioxide  pipeline  project,  WY,  MT, 

and  ND,    6059 
Circle  Cliffs  Tar  Sands  Resource  Area,  UT, 

5321 
Coal  preference  right  lease  application  ~ 
Alabama,     15503 
Colorado,    7839,    13426     ! 
Eagle  Lake  Cedarville  Wilderness  Study 

Areas,  CA  and  NE,    12655 
El  Paso  transmission  line  project,  NM,    5318 
Federal  coal  management  program,    5442, 

6407,    8403,    9721,     12083 
Grand  Junction  Resource  Area.  CO,    12874, 

25334  I 

Great  Salt  Lake,  UT,    3844  ' 

Hanna  Basin  management  plan,  WY,    3034 
Jackpile-Paguate  uranium  mine  reclamation 

project.  NM.     10864.     15642 
Josephine  and  Jackson-Klamath  Sustained 
Yield  Units,  OR,    23363 


Land 

Kansas  planning  analysis,    4275 
Kemmerer  Resource  Area,  WY,    4918 
King  Range  and  Chemise  Montain 

wilderness  study  areas,  CA,    13667 
Kremmling  Resource  management  plan,  CO, 

1639  i» 

Las  Cruces  District,  NM,    7837 
Lemhi  Resource  Area,  ID,    18747        ^ 
Lower  Gila  North  Planning  Area,  AZ, 

7402 
Lower  Gila  South  Planning  Area,  AZ, 

4919 
Mead/McCuUough-Victorville/Adelanto 

Transmission  Project,  CA  and  NV, 

25335 
Medicine  Lodge  Resource  Area,  ID,    25472 
•    Monument  Resource  Area,  ID,    892 
New  Mexico  Statewide  wilderness  study 

areas,    18577 
North  Fork  Well,  WY,     13884,    21145 
Northeast  Resource  Area,  CO,    14030 
Northwest  area  noxious  weed  control 

program,    23201 
Noxious  weed  control,  ID,  et  al.,    7142 
Oregon  wilderness  study  areas,    18321, 

24842 
PR  Spring  combined'  hydrocarbon  lease 

conversion,  UT,    19589 
Pacific  Texas  pipeline  project,    1281,    3418, 

25792 
Piceance  Basin  Planning  Area,  CO,    8401 
Pocatello  Resource  Area,  ID,    2627 
Powder  River  Resource  Area,  MT,    1 1015 
Rangely  carbon  dioxide  pipeline  project, 

WY,  UT,  and  CO,    6060 
Red  Hills  Management  Area,  CA,    9525 
Rio  Blanco  County,  CO,    23200 
Rio  Puerco  Resource  Area,  NM.    13087 
San  Rafael  Resource  Area,  UT,    23363 
South  Bearpaw  Unit,  MT,    23833 
South  Dakota  Resource  Area,  MT,     16156 
Sunnyside  combined  hydrocarbon  lease 

conversion,  UT.    3418 
Thatcher  River  wilderness  study  areas  et  al., 

CA,    6260 
Two  Rivers  Planning  Area,  OR,    13668 
Utah  wilderness  study  areas,    23526 
Yuma  District,  AZ.    1641 
Exchange  of  lands: 

Arizona,    890,    2348,    3419,    7399,     11580, 

12083,     12412,    13428,    14165,    14998, 
16360,     16361,    19247,    19494, 
20297,    20507,    23835 
3845,    9329,     10864,    12085, 
16159,     16565,    23524.    23838. 


5012,    13085 
8403,    9333, 


16357, 

19586, 
California, 

12414, 

25792 
Colorado,    3417, 
Idaho,    2626,    7142, 

21509,    21510 
Michigan,    18320 
Montana,     183,    2094, 

23833 
Nevada,    11582,    13883 
New  Mexico,    3417,    8198, 

20137.    23838 
Oregon.    6257,    8795,    16755, 
Utah,    23774'  ^ 

Washington,    9333 
Wyoming,     18746 
Geophysical  logs;  availability,  etc. 

Wyoming,    25 1 3 1 

Geothermal  lease  sale: 

California,    24842 


12655, 


2626,  3033,  5822, 


9910,  10322, 


18747 
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Geotbennal  lessees  and  operaton;  drilling  deep 
temperature  gradient  holes  in  California; 
inquiry,    7392 
Geothermal  resource  areas: 
California.     19814 
Idaho.    14321 
Grazing  fee  review  and  evaluation  report; 

meeting.    1 1745 
Grizzly  bear  management;  interagency 

guidelines;  meeting  and  inquiry,    21696 
Jurisdiction  tranfers: 

Gilmore  Creek  Tracking  Station,  AK; 
meeting,    7392 
Jurisdictional  interchange  program;  inquiry  and 

hearing.    23479 
Land  and  resource  management  planning 

schedules;  inquiry,    9469 
Land  classifications: 

Oregon.    24948 
Land  use  plans: 
Alturas  Resource  Area  et  al.,  Susanville 

District.  CA.    2624 
Beckwourth  Planning  Area.  CA.    2626 
Leasing  of  public  lands: 
Alaska.    13428.    I87SI.    24030 
California.    894,    20626 
Oregon.    161 58 
Management  framework  plans: 
Aruona,    7402.     18319 
California.    4601,    6260.     13670,     14774. 

24593 
Colorado.    5318 
Montana.    26414 
New  Mexico.    5318,    24049 
Wyoming,    3034.    8198 
Meetings: 
Albuquerque  District  Advisory  Council, 

18748 
Anchorage  District  Advisory  Council. 

4816,     12414,    25332 
Arizona  Strip  District  Advisory  Council. 

8198 
Arizona  Strip  District  Grazing  Advisory 

Board.    16354 
Bakersiield  District  Advisory  Council. 

19592 
Battle  Mountain  District  Advisory  Council. 

13884 
Battle  Mountain  District  Grazing  Advisory 

Board.    2622.    9328 
Boise  District  Grazing  Advisory  Board, 

2622,     13288.    26628 
Boise  District  Multiple  Use  Advisory 

CouncU,     13288 
Burley  District  Advisory  Council,     11577 
Burley  District  Grazing  Advisory  Boarc), 

11577 
Bums  District  Advisory  Council.    20507 
Butte  District  Advisory  Council.    10864 
Butte  District  Grazing  Advisory  Board. 

10865 
California  Desert  District  Advisory  Council. 

1642.     11577.     14321,     19494 
California  Desert  District  Grazing  Advisory 

Board.     14462 
Canon  City  District  Advisory  Council, 

4602 
Canon  City  District  Grazing  Advisory 

Board.    7141 
Carson  City  District  Advisory  Council. 

1241 1.     16359 
Canon  City  District  Grazing  Advisory 

Board.    23528 
Casper  District  Advisory  Council.     1 1 577 
Casper  District  Grazing  Advisory  Board, 
7393 


Cedar  Oty  District  Advisory  Council. 

6258,    15303 
Cedar  City  District  Grazing  Advisory 

Board.    19493 
Coo*  Bay  District  Advisory  Council. 


9328 


Craig  District  Advisory  Council,    3322. 

9910,    14322,    19493,    25788 
Craig  District  Grazing  Advisory  Board, 

2093.     16355 
Dickinson  District  Advisory  Council.    11579 
Elko  District  Advisory  Council,    9722 
Ely  District  Advisory  Council,    7141,    8403 
Ely  District  Grazing  Advisory  Board,    7141, 

8403 
Eugene  District  Advisory  Council,    23329 
Fairbanks  District  Advisory  Council,    23131 
Federal-State  Coal  Advisory  Board.    6406. 

7662,     19094.    20137 
Grand  Junction  District  Advisory  Council, 

15792 
Harquahala,  Little  Harquahala  and  Granite 

Wash  Herd  Management  Areas  removal 

plan,  etc..    7399 
Helicopters  and  motorized  vehicles  use  in 

gathering  wild  horaes,  19592.  21360. 

23834.26630 
Idaho  Falls  District  Advisory  Council, 

11578,    24949 
Idaho  Falb  District  Grazing  Advisory 

Board,    3980,     11578,     15505 
Kingman  Resource  Area  Grazing  Advisory 

Board,    7398 
Lakeview  District  Multi-Use  Advisory 

Council,    19592 
Lakeview  District  Multi-Use  Grazing 

Advisory  Board.    19592 
Las  Cruces  District  Advisory  Council. 

12085.    23834 
Las  Cruces  District  Grazing  Advisory 

Board.    23834 
Las  Vegas  Ehstrict  Advisory  Council, 

11250 
Las  Vegas  District  Grazing  Advisory  Board. 

21144 
Lewistown  District  Advisory  Council, 

21144 
Medford  District  Advisory  Council,     18579, 

25333 
Miles  City  District  Advisory  Council,    3321, 

12085 
Moab  District  Advisory  Council,    5321 
Moab  District  Grazing  Advisory  Board, 

8678 
Montrose  District  Advisory  Council,    20507, 

21361 
Montrose  District  Grazing  Advisory  Board, 

6258 
National  Public  Lands  Advisory  Council, 

15984 
Phoenix  District  Advisory  Council,    20136 
Phoenix/Lower  Gila  Resource  Areas 

Grazing  Advisory  Board.    7398 
Prineville  District  Advisory  Council,    7393, 

18939 
Prineville  District  Grazing  Advisory  Board, 

7393,    20626 
Rawlins  District  Advisory  Council,    16356 
Rawlins  District  Grazing  Advisory  Board. 

4602.    25790 
Richfield  District  Advisory  Council.    9332 
Richfield  District  Grazing  Advisory  Board. 

2622.    8680    ' 
Rock  Springs  District  Advisory  Council, 
12412.    25333 


Rock  Springs  District  Grazing  Advisory 

Board.    25790 
Roaeburg  District  Advisory  Council,    352, 

12414 
Roaewell  District  Advisory  Council,    18320 
Roaewell  District  Grazing  Advisory  Board, 

12412 
SafTord  District  Advisory  Council,    5318, 

24842 
SafTord  District  Grazing  Advisory  Board, 

3842,    18749 
Salem  District  Advisory  Council,    4817, 

23079 
Salmon  District  Advisory  Council.    7003 
Salmon  District  Grazing  Advisory  Board, 

7003 
Salt  Lake  District  Grazing  Advisory  Board, 

2627,    20504,    26413 
Salt  Lake  District  Multiple  Use  Advisory 

Council,     14998 
Shoshone  District  Advisory  Council.    7393, 

11015.    13428.    23528 
Shoshone  District  Grazing  Advisory  Board, 

7393,    7394,    11015,     13428 
Spokane  District  Advisory  Council,    16157 
Susanville  District  Advisory  Council,    2093, 

6258.    1 1251,    23834 
Susanville  District  Grazing  Advisory  Board, 

3980,    23775 
Ukiah  District  Advisory  Council.    3417, 

25333 
Vale  District  Advisory  Council,    4918, 

20504 
Vale  District  Grazing  Advisory  Board, 

4918.    20504 
Vernal  District  Advisory  Council.    26846 
Wild  horse  and  burro  gathering,    14321 
Winnemucca  District  Grazing  Advisory 

Board,    7399 
Worland  District  Grazing  Advisory  Board, 

16565 
Worland  District  Multiple  Use  Advisory 

Council,    15232 
Yuma  District  Advisory  Council,    7399, 

16354 
Mineral  lease  form,  combined,    1643 
Minerals  management: 
Coal  leases  held  for  ten  years;  draft 

guidelines  and  inquiry,    6398,    10112 
Federal  coal,  phosphate,  potassium,  sodium, 

sulphur,  and  tar  sand  leases;  royalty 

reduction  guidelines  draft  revision; 

inquiry,    6062,     101 1 1 
Logical  mining  unit  application  and 

processing;  draft  guideline;  inquiry, 
14303 
Extension  of  time,     14460 
Motor  vehicles;  off-road  vehicle  designations: 
California,    4602 
Colorado.     18752 
Idaho.    18319 
Montana.    25791 
Oil  and  gas  leases: 
Alaska.    12413 
California,    18578 

Colorado,    352,    6260,    8795,    21364 
Montana,     1642.    5322.    10111,    13672. 

16356 
New  Mexico.    6260.    8795,    23835.    25632 
Utah,    4275,    23776,    23777,    26271 
Washington,     18749 
Wyoming,    893,    5322,    6259,    9911, 

12083.  15505,  15506,  15507,  16360, 
18578,  19591,  20298,  24949,  25334, 
25790,    26629 
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Oil  and  gas  leasing; 

Federal  onshore  oil  and  gas  lease  form; 

availability,    5687 
Lessee  qualifications  auditing  system; 
operational,    23080 
Oil  and  gas  sales;  known  geologic  structures; 
unleased  Federal  mineral  ownership; 
Eastern  States;  call  for  nomination  and 
availability,    S320 
Opening  of  public  lands: 
Arizona,    895,    3980,    5321,    8793,    9328, 

12414,    13429,    21359.    24842 
California,    12413,    23527 
Idaho,    8402 
Montana,    2626,    12653,    12654,    13672, 

15504,    19588,    24326,    24333 
Nevada,    8402,    21144 
Oregon,    5431,    23078,    26631 
Organization,  functions,  and  authority 
delegations: 
Anchorage  District  OfTice;  mining  claim 
recordation  filings,  etc.,    19814 
Pipeline  right-of-way  applications: 

Idaho,    352 
Planning  analysis: 
Arizona,    7233 
Illinois,    26629 
Kansas,    4275 
Missouri,    26630 
Public  rangeland  improvement;  experimental 
stewardship  program  report;  draft 
availability  and  inquiry,    25787 
Recreation  management  restrictions,  etc.: 
Caliente  Resource  Area,  CA,    9330 
Empire  Landing  and  Squaw  Lake 

Campgrounds,  AZ  and  CA,    26633 
Hollister  Resource  Area,  CA,    2732,    2733 
Steens  Mountain  Recreation  Plan,  Oregon, 
2348 
Recreation  use  permit  systems: 
Upper  Missouri  National  Wild  and  Scenic 
River,  MT,    2627 
Research  natural  areas: 
Arizona,    8792 
California,    3416 
Resource  management  plans: 
Albuquerque  District,  NM,    20506 
Baker  Resource  Area,  OR,    8792 
Book  Cliffs  Resource  Area,  UT,    24948 
Box  Elder  Planning  Area,  UT,     14999 
Buffalo  Resource  Area,  WY,    23076,    26632 
Grand  Junction  Resource  Area,  CO,    12874, 

25334 
Great  Falls  Resource  Area,  MT,     16356 
Harve  and  Great  Falls  Resource  Areas,  MT, 

24840 
Kemmerer  Resource  Area,  WY,    12656 
Las  Cruces  District,  NM,    7837 
Lemhi  Resource  Area,  ID,    18747 
Lower  Gila  Soudi  Planning  Area,  AZ, 

4919 
Medicine  Lodge  Resource  Area,  ID,    25472 
Monument  Resource  Area,  ID,    892 
Northeast  Resource  Area,  CO.    14030 
Pocatello  Resource  Area,  ID,    2627 
Powder  River  Resource  Area,  MT,    11015 
Rio  Puerco  Resource  Area,  NM,    13087 
San  Rafael  Resource  Area,  UT,    23363 
South  Dakota  Resource  Area,  MT,    16156 
Two  Rivers  Planning  Area,  OR,    13668 
Washakie  Resource  Area,  WY,    7391 
Yuma  District,  AZ,     1641 
Sale  of  public  lands: 
Arizona,    5317,     16359,    21364,    23526. 

26413 
Arkansas,     11581,    25790 


California,    2624,    3843,    5822,    6260, 
7400,    8793,    11465,    13670,    14029, 
20627,    23362,    23770,    24710,    25789 
Colorado,    3844,    7394,    9331,    11578, 

12415,    13672,    23839 
Florida,    892,    897,    8403,    16359 
Idaho,     1282,    2734,    4601,    5011,    5318, 
6061,    10323,    11581,    13670,    13671, 
14028,    18578,    18750,    19590,    21359, 
26845 
Minnesota,     10322,     19592,    23076 
Montana,    2733,     11948,    23525,    25788, 

26413 
Nebraska,    25334 
Nevada,    1643,    9721,    12085,    13425, 

14303,    14998,    21362,    23839,    24843 
New  Mexico,    13424  ' 

Oklahoma,    2628,    7143,    8679,    21361 
Oregon,    893,    2623,    6408,    12087,    13882, 

13883,    16354,    20297,    24948 
Utah,    6259,    8198,    9331,     14462,     18318, 
18751,    23526,    25132,    25791,    26845 
Washington,    13668 
Wisconsin,    6061 

Wyoming,    1641,    7143,    11583,    12088, 
21362 
Survey  plat  filings: 
Arizona,    183,    12416 
California,    7395,    7396,    12086,    13669, 
14303,     15505,     15506,     16354,     16355, 
18749,    20506 
Colorado,    5319,    8678,    10110,    13086, 

18579,    19585,    20626,    23525,    25632 
Florida,    12875 

Idaho,    1282,    15504  j 

Michigan,    25332  ' 

Montana,    1283,    14322,    23078,    23079 
Nevada,    4817,    8402 
New  Mexico,    2093,    4603,    5319,    14028, 
14774,    15504,    19589,    19590,    23526, 
24710 
Oregon,    2628,    9134,    13088,    21363, 

23528 
Utah,    7838 

Washington,    2628,    21363 
Wisconsin,    14462,    18749,    19593 
Wyoming,    3845,    24592 
Wild  and  scenic  rivers;  Owyhee  Wild  River 

Management  Plan,    24842 
Wilderness  areas;  characteristics,  inventories, 
etc.: 
Colorado,    3417 
Idaho,    13085 
Mississippi,     1134 
Montana,     1944 

Oregon,    13085  ' 

Wind  energy  development  applications: 
Barstow-Victorville  area,  CA,    8401 
Withdrawal  and  reservation  of  lands: 
Alaska,    6257,     14461.    21359 
Arizona,    21365,    23775,    23835,    23836, 

24947,    25330,    2|K\i 
California,    3033,    5)888,  \l4775,    18939, 

25787.    26633  y  \ 

Colorado,    2093,    9332,    iroi5,    13883, 

18750,    21945 
Idaho,    7234,    9328,    9329.    9720,    10323. 

19493,    21143,    21144,    23840 
Montana.    11579,    15232 
Nevada.    896,    3845,    21367 
New  Mexico.    1638,    1639,  J640,    1641, 
10111,     14165,     18750,    20137,    20504, 
21359,    21360,    25632 
Oregon.    2625.     11580.     15504.    23836, 

24326,    24949.    26631 
Utah.    7233.    7838 
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Washington.  2625.  9525,  12086.  18321, 

23080.  23529,  23837 
Wisconsin,  183 
Wyoming,  7396,  11250,  23529.  23530. 

24948.  25131 

LEGAL  SERVICES 
CORPORATION 

RULES 

Eligibility  for  legal  assistance;  income  levels. 
13331 
Correction,    25228 

PROPOSED  RULES 

By-laws,    495,    11518 

Lobbying  and  other  activities;  restrictions. 

501 
Priorities  in  allocation  of  resources.    512 
Private  attorney  involvement,    509 

Advance  notice.    25270 
Sunshine  Act;  implemenution.    514,    11740 

NOTICES 

Audit  and  accounting  guide.  19^5  edition; 

availability  and  inquiry,    7150 
Grant  awards: 
American  Corporate  Counsel  Institute, 

14184 
Atlanta  Legal  Aid  Society,    8418 
Birmingham  Area  Legal  Services  et  al.,    197 
Charleston  County  Bar  Association  et  al., 

19823 
Community  Legal  Services,  Inc.,    23540 
Florida  Justice  Institute.  Inc..    5702 
Franklin  Pierce  Law  Center  et  al..    21520. 

25800 
Loyola  of  Chicago  School  of  Law.    25800 
Montana  State  Bar  et  al..    3435 
Pine  Tree  Legal  Assistance.  Inc.,  et  al., 

19252 
Salt  Lake  Legal  Aid  Society,    21520 
Sari  Antonio  Bar  Association.    24069 
University  of  Southern  California  et  al., 

21519 
West  Virginia  University.    25800 
Worcester  County  Bar  Association  et  al.;    , 
23204.    25800 
Grants;  availability,  etc.: 
Arkansas.    6081.    15005 
Higher  quality  paid  services  and  pro  bono 
programs  provided  by  private  bar, 
development  of  plans.    1 343 1 
Interest  on  lawyers'  trust  account  programs. 

14778 
Law  school  civil  clinical  program  to 
improve  quality  of  legal  services  to 
elderly  persons.    11469 
Laws  affecting  elderly  persons;  development 

of  source  materials.    12665 
Louisiana,    4284,     15006,    21373 
Mississippi,    6081,     15005 
Ohio,    20510 
Grants  and  contracts;  applications,  etc.; 

Michigan  Indian  Legal  Services,    6082 
Meetings;  Sunshine  Act,    2371,    3078,    5030, 
6094,    8210,    8211,     10345,     11288, 
13450,     15035,     15036,     16579,     16771, 
18345,    20341,    23103,    24085,    24609, 
24739,    25153,    25511 
1985  Tentative  schedule,    13694 


65 


Legal 

Presidential  Search  <^nmittee:  request  for 
a()plication$  for  Co^tMcatioii  President. 

UBRARY  OF  CONGRESS 

See  also  Copyright  Offkt.  Library  of  Congress. 
NOTICES 
Meetings: 
American  Folklife  Center  Board  of  Trustees. 
4928.  '  16372 

MANAGEMENT  AND  BUDGET 
OFFICE 

See  also  Federal  Procurement  Policy  Office. 
PROPOSED  RULES 

Regulatory  agenda,     17932 
NOTICES 

Assistance  to  Sute  and  locaJ  govemroents. 
9       uniform  administrative  requirements 

(Circular  A- 102);  compliance  supplement, 
etc..    1630 
Audits  of  Sute  and  local  governments,  uniform 

requirements  (Circular  A-128).     19114 
Budget  rescissions  and  deferrals.     1420.    6582. 
6648.    9410,     12504.    21014.    26510 
Cumulative  reports.    2030.    6324.    10174. 
15070.    20716,    24742 
Circulars,  etc.: 

Proposed  circular  (Federal  information 

management).    10734.    11471 
A-7 1;  proposed  rescission,    10734.    11471 
A-90;  proposed  rescission.    10734.    1 1471 
A-102.     1650,     191 14 

A-108:  proposed  rescission,    10734,    11471 
A-I2I;  proposed  rescission,    10734.    1 1471 
A-125.    14688 
A-128.    19114 
Federal  information  management;  circulars  A- 
71.  A-90.  A-108.  and  A-121  superseded; 
proposed  circular,    10734.    11471 
Prompt  payment  (Circular  A-125): 
Timing  of  payments  to  contractors. 

definitions,  etc.  (Attachment  2).     14688 

MARINE  MAMMAL 
COMMISSION 

RULES 

Sunshine  Act;  implementation,    2570 

NOTICES 

Meetings;  Sunshine  Act.    20342 

MARITIME  ADMINISTRATION 

RULES 

Federal  tort  claims  procedures,    25711 
Subsidized  vessels  and  operators: 
Construction-diffefendal  subsidy  repayment; 

total  payment  policy.     19170 
Construction-differential  subsidy  repayments; 
total  payment  policy 
Correction.    20102 
Vessel  financing  assistance;  obligation 
guarantees,    9437 

PROPOSED  RULES 

Subsidized  vessels  and  operators: 
Dry  bulk  cargo  vessels;  operating-differential 
subsidy  payments;  withdrawn.    21474 
Vessel  financing  assistance;  obligation 
guarantees,    9456 
Foreign  built  main  diesel  engines  (Buy 
American  requirements),  waivers; 
proposal  withdrawn,     13050 


U.S.  construction  requirements  (Buy 
American  requirements),    11397 

NOTICES 

Essential  trade  routes;  intent  to  redesignate; 
inquiry.    9532 
Extension  of  time.    16036 
National  Environmental  Policy  Act; 
implementation.     11606.    12887 
Trustees;  applicants  approved,  disapproved, 
etc.: 
Alaska  State  Bank.     19515 
American  Bank  &  Trust  Co.  of 

Pennsylvania.    7157 
MBank  Dallas,  N.A..    21160 
Applications,  etc.: 

American  President  Lines,  Ltd.,    14785 
ARCO  Transportation  Co.,    24733 
Lykes  Bros.  Steamship  Co.,  Inc.,    25374 
United  Sutes  Lines  (S  A.)  Inc.,    26069 

MATERIALS  TRANSPORTATION 
BUREAU 

See  Research  and  Special  Programs 
Administration. 

MEDICAID 

See  Health  Care  Financing  Administration. 
Social  Security  Administration. 

MEDICARE 

See  Health  Care  Financing  Administration. 
Prospective  Payment  Assessment  Commission. 

MERIT  SYSTEMS  PROTECTION 
BOARD 

RULES 

Practice  and  procedure: 
Appeal  form.  13173 
Regional  offices;  realignment  of  geographical 

areas.    15409 
Voluntary  expedited  appeals  procedures, 
18221 

PROPOSED  RULES 

Regulatory  agenda.     17902 

NOTICES 

Agency  actions  review;  opportunity  to  file 
amicus  briefs: 
Adverse  actions;  security  clearance 

revocation  or  denial.    2355 
Arbitration  decisions;  allegations  of 
prohibited  discrimination.    8419 
Decisions  and  index  publication;  termination. 

etc..    8684.     10122 
Meetings;  Sunshine  Act.     1030.    18345.    24609 
Office  of  the  Special  Counsel: 
Organization  and  functions;  Zip  Code 

changes.     1007 
Senior  Executive  Service;  Performance 
Review  Board;  membership.     1007 
Organization  and  functions: 

Clerk  of  the  Board  Office;  hbrary  hours. 
11274 
Practice  and  procedure: 
Fixed  hearing  site  policy  modification  and 
list  revision,    26859 
Prohibited  personnel  practices: 
Significant  actions  of  OPM;  review  and 
inquiry.     11958.     13296.    26418 


MEXICO  AND  UNITED  STATES, 
INTERNATIONAL  BOUNDARY 
AND  WATER  COMMISSION 

NOTICES  i 

Environmental  statements;  availability,  etc.: 
Tijuana-San  Diego  Area;  treatment  and 
disposal  facilities  for  border  sanitation 
problem  solution.     16569 

MINE  SAFETY  AND  HEALTH 
ADMINISTRATION 

RULES 

Education  and  training: 
National  Mine  Health  and  Safety  Academy; 
tuition  fees,  etc.,     1 1642 
Metal  and  nonmetal  mine  safety  and  health: 
Fire  prevention  and  control  standards; 
update  and  clarification,    4022 
Meetings,    11502 
Safety  and  health  standards;  recodification. 
4048 
Technical  amendments  and 
corrections.    20099 

PROPOSED  RULES 

Mandatory  health  or  safety  standards;  pattern 
of  violations;  identificatiop  criteria; 
advance  notice  of  repro^osal.  etc..    5470 

Extension  of  time.    13617 
Metal  and  nonmetal  mine  safety  and  health: 

Gassy  mines  safety  standards.    23612 

Loading,  hauling,  and  dumping  standards; 
extension  of  time.    368 1 

Radiation  standards;  advance  notice.    4144 
Extension  of  time.     1 1639 
Mine  plan  approval  process;  advance  notice, 

II644 
NOTICES 
Audio  noise  dosimeters,  new  personal; 

acceptance.    26853 
Meetings: 

Two-Entry  Longwall  Mining  System  Task 
Force.    7409,    26063 
Petitions  for  mandatory  safely  standard 
modifications: 

A&F  Coal  Co..  Inc..    19820 

AM  AX  Chemical  Corp..     13887 

AMAX  Coal  Co..    26852 

American  Gilsonite  Co.,    570 

Barnes  &  Tucker  Co..    13887.    26852 

Black  Panther  Energy  Resources.  Inc..    570 

Booker  Fork  Coal  Corp..     18944 

C  &  S  Mining  Co..    7146 

Clinchfield  Coal  Co..    13888 

Consolidation  Coal  Co.,    570,    7147.    13888, 
13889 

Dixie  Lee  Coal  Co..    13890 

Domtar  Industries.  Inc.,    26852 

Eastern  Associated  Coal  Corp..    571 

Emery  Mining  Corp..    18943 

Empire  Energy  Corp..    5452 

Frontier-Kemper  Constructors.  Inc..    571 

Halfway.  Inc.,    571 

International  Salt  Co.,    572 

Jim  Walter  Resources,  Inc..    572,    13890 

Kaiser  Aluminum  &  Chemical  Corp..    13890 

Kaiser  Coal  Corp..    24599 

Kaiser  Steel  Corp.,    13891 

L&R  Fuels.  Inc..    13891 

Maben  Energy  Corp.,    573 

Monterey  Coal  Co.,    19820 

Neumeister  Coal  Co.,    573 

Nowacki  Coal  Co..     13891 

Omega  Mining  Co.,  Inc.,    574 
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Paramont  Coal  Ca,    574 
Peabody  Coal  Co.,    7148.    18944 
Pickands  Mather  &  Co..    13892 
Plateau  Mining  Co..    78SO 
Powell  Mounuin  Coal  Co..  Inc.,    19820 
Pyro  Mining  Co..    574 
Quarto  Mining  Co..    18943 
Red  Hawk  Coal  Corp..     13892 
Saginaw  Mining  Co..     18944 
Sand  Fork  Mining  Co..  Inc.,     13893 
South  Fork  Energies,  Inc.,    7148 
Southern  Ohio  Coal  Co.,    575 
Southern  Utah  Fuel  Co..    7149 
Stanford  Mining  Co.,    575 
Storm  King  Mines,  Inc..     19821 
Sureflre  Coals.  Inc..     18944 
Texasgulf.  Inc..    7149 
Westmoreland  Cod  Co.,    7149 
Youghiogheny  &  Ohio  Coal  Co.,     13892 
Petitions 'for  mandatary  safety  standard 

modifications;  summary  of  affirmative 

decisions,    575,    7147.     18327 

MINE  SAFETY  AND  HEALTH 
FEDERAL  REVIEW 
COMMISSION 

See  Federal  Mine  Saftty  and  Health  Review 
Commission. 

MINERALS,  MINING 

See  Federal  Mine  Safety  and  Health  Review 
Commission.         i 
Geological  Survey. 
Land  Management  Bureau. 
Mine  Safety  and  Health  Administration. 
Minerals  Management  Service. 
Mines  Bureau. 

Surface  Mining  Reclamation  and  Enforcement 
Office. 

MINERALS  MANAGEMENT 
SERVICE 

RULES  j        I 

Federal  Oil  and  Gas  Royalty  Management  Act: 
Authority  delegation  to  States  to  conduct 
inspections,  audits,  and  investigations, 
2663 
Outer  Continental  Shelf  operations: 
Air  emissions  from  oil  and  gas  operations;  air 
quality  models,  approval  and 
solicitation,     12248 
Nondiscrimination  in  contracting,    21047 

PROPOSED  RULES 

Oil  and  gas  leases  on  Indian  allotted  lands; 
direct  payment  of  rents  and  royalties  to 
interest  holders,    6362 
Outer  Continental  Shelf;  oil.  gas.  and  sulphur 
operations;  and  minerals  and  right-of-way 
management: 
Leases.  8-year  primary  term  and  exploratory 
well  requirements.    24546 
Outer  Continental  Shelf  operations: 
Calfomia;  air  quality  rules;  advance  notice, 
838 
Correction,     1549 
Extension  of  time.    6969 
Nonenergy  minerals,  leasing;  advance  notice, 
15590 
Production  accounting  and  auditing  system; 
reporiing  and  recordkeeping  requirements. 
12828 
Extension  of  time.    21460 


Solid  minerals;  information  collection  for 
royalty  accounts  and  audits.    25585 
NOTICES 

Agency  information  collection  activities  under 
OMB  review.     12657,    12876,    13088, 
13429.    19594.    23841,    24327,    25335 
Committees;  establishment,  t'enewals, 
terminations,  etc.: 
Outer  Continental  Shelf  Advisory  Board, 
352 
Environmental  statements;  availability,  etc.: 
Alaska  OCS  - 

Mineral  prelease  and  exploration 

proposals,    2630,     16366 
Oil  and  gas  lease  sale,  proposed, 
11016,    15643 
Barrow  Arch  OCS  lease  sale,    3870 
Central  and  Western  Gulf  of  Mexico  OCS 

lease  sales,    19495,    26054,    26633 
Central  Santa  Maria  Basin  OCS  development 
and  production  plans,    10325,    11251, 
26846 
Gulfof  Mexico  OCS  ~  | 

Lease  sales,    355 

Mineral  exploration  proposals,    2631, 
14032 
Hawaiian  exclusive  economic  zone;  cobalt- 
rich  manganese  crusts  recovery,     13673, 
13674 
Middle  Atlantic  Sutes  OCS  lease  sale, 

proposed.    3846,    23080 
North  Aleutian  Basin,  AK,    2629,    2735 
Oil  and  gas  leasing;  5-year  program 

development,     1 1 595 
Pacific  OCS  development  and  production 

plan,     15985 
St.  George  Basin,  AK,    15233 
Meetings: 
Outer  Continental  Shelf  Advisory  Board, 
2629,    3419,    3420,    5440.    9334. 
11251.    20140,    24050,    24594 
Outer  Continental  Shelf;  development  and 
production  plans: 
Cities  Service  Oil  &  Gas  Corp.,    16368 
Outer  Continental  Shelf;  development 
operations  coordination:     . 
Amoco  Production  Co.,    3981,    18322, 

25794 
ARCO  Oil  &  Gas  Co.,    353,    354,    2735, 
9334.    9722.     13429,    21367,    25633, 
25795 
BelNorth  Petroleum  Corp.,    353,    23531 
Champlin  Petroleum  Co.,    897,    898.    19594 
Chevron  U.S.A.  Inc..    2094,    5323,    12089. 
12416,     14166.     15508.     16367.     19494 
Cities  Service  Oil  &  Gas  Corp..    16368 
CNG  Producing  Co..    11016,    23841 
Conoco  Inc.,    5324,    7144,    12418,    15507, 
15643.    19593.    20298.    21945,    21946. 
24844 
Corpus  Christ!  Oil  &  Gas  Co.,     15233, 

21368.    26633 
Exxon  Co.,  U.S.A.,    5323,    5440.    9135, 
9722,     10865,    18579,    19814,    24593, 
24594 
Forest  Oil  Co.,    7144  j 

Freeport  Sulphur  Co..    21368  I 

Gulf  Oil  Exploration  &  Production  Co., 

354 
Howell  Petroleum  Corp..     11585 
Huffco  Petroleum  Corp.,    6260 
Kerr-McGee  Corp.,    1000,    11759.    12417, 

12418 
Louisiana  Land  &  Exploration  Co.,     16566 
Marathon  Oil  Co.,    2631.    26415 
Mark  Producing  Inc.,    7404,    8198 
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Mines 

McMoRan  Offshore  Exploration  Co.,    13429 

McMoRan  Oil  &  Gas  Co.,    25793 

Mesa  Petroleum  Co.,    6261 

Mobil  Oil  Exploration  &  Producing 

Southeast,  Inc.,    5012,     10114,    25793 
Mobil  Producing  Texas  &  New  Mexico  Inc., 

19594,    23777 
ODECO  Oil  &  Gas  Co..    12417.    14166, 
15792,     16365,    18753,    23531,    23841, 
25795,    26634 
Pennzoil  Exploration  &  Production  Co., 

8797 
Samedan  Oil  Corp.,    1 1585 
Saturn  Energy  Co.,    25633 
Seagull  Energy  E  &  P  Inc.,    1645,    21368 
Shell  Offshore  Inc.,    4603.    10866.    12088, 
13674.     14167,    23532,    23841,    25794, 
26634 
Sonat  Exploration  Co.,    16366 
Superior  Oil  Co.,    353.    355.    3845 
Tenneco  Oil  Exploration  &  Production  Co., 
2631,    6261,    7404,    7405,    14467, 
16366,    23532,    23842 
Texaco  USA,    10113,    10114,    12417, 

25795 
Transco  Exploration  Co.,    26635 
TXP  Operating  Co.,    11759,    21946 
Union  Oil  Co.  of  California,    10324,    15643. 

25633 
Union  Texas  Petroleum  Corp.,    1000 
Walter  Oil  &  Gas  Corp.,    8199 
Outer  Continental  Shelf  operations: 
Barrow  Arch  lease  sale,    3870 
Central  Gulf  of  Mexico  ~ 

Joint  use  of  warning  area  155,    15832 
Lease  sale,    670,    15835,    26054, 

26633 
Leasing  systems,    552,    15833 
Lease  forms,     10324 
Leasing  maps  and  official  protraction 

diagrams;  availability,    8404 
Middle  Atlantic;  lease  sale,    23081 
North  Atlantic;  lease  sale,    552 
Oil  and  gas  blowouts;  report  availability, 

18580 
Oil  and  gas  lease  sales;  restricted  joint 

bidders,    13290 
Oil  and  gas  leasing;  5-year  program  i 

development.    20140 
Oil  and  gas  leasing;  5-year  program 

development;  inquiry,     11585,    15644 
Southern  California;  lease  sale;  request  for 

information.    2630 
St.  George  Basin  ~ 

Lease  sale,  proposed,    21202 
Promising  acreage  focus,    21145 
Strategic  and  nonenergy  minerals  found  in 
Exclusive  Economic  Zone,  etc.,  leasing; 
inquiry,    2264 
Water  depth  criteria  for  longer  primary  lease 

terms,    13289,     19593 
Well-control,  training  and  qualification  of 
personnel;  list  of  approved  schools, 
21512 
Western  Gulf  of  Mexico;  lease  sale.    1 1802. 
26054..    26633 

MINES  BUREAU 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,    14322,     14323,    14775 
Meetings: 
Mining  and  Mineral  Research  Advisory 
Committee,    12875 


et 


Minority  Business 

MINORITY  BUSINESS 
DEVELOPMENT  AGENCY 

NOTICES 

Financial  assistance  application  announcements: 

Alabama,    312,    313 

Alaska,    5410 

Arizona,    988,     16S29.    21484 

California,    988,    989,    990,    991.    992, 
5410,     11750,    21484,    23347 

Colorado,     15773 

Connecticut.    313,    25616 

Florida,    314.    315 

Georgia.    311,    316,    317 

Kentucky,    317 

Louisiana,    20476 

Massachusetts,    318 

Mississippi,    311 

Nevada,    992 

New  Jersey.    318,    25617 

New  York,    319,    320,    321.     1615,    25617 

North  Carolina,    321.    322,    993.     11531. 
23348 

Ohio.    12353 

Oregon.    993 

South  Carolina,    323.    4567.    11531 

Tennessee.    324,    21331,    23347 

Texas,    2074,    20475 

Virginia,    7809 
Grants:  availability,  etc.: 

Minority  business  and  industry  associations 
and  minority  Chambers  of  Commerce, 
19773 
Group  eligibility  determination  for  assistance: 

Ex-felons;  petition  denied.    7364 
Minority  Enierpnse  D^elopment  Week; 
meetings.     1262 

MISSISSIPPI  RIVER 
COMMISSION 


NOTICES 

Meetings:  Sunshine  Act, 


14333,     14334 


MOTOR  VEHICLES 

See  Environmental  Protection  Agency. 
Federal  Highway  Administration. 
General  Services  Administration. 
Interstate  Commerce  Commission. 
National  Highway  Traffic  Safety 

Administration. 
Urban  .Mass  Transportation  Administration. 

NATIONAL  ADVISORY 


Interim.    1726.    4221,    10233 
Protest  procedures;  interim.    25680 
Contract  cost  pnnciples  and  procedures; 
insurance  and  indemnification,  etc., 
23604 
Publicizing  provisions  and  validation  of 

proprietary  restnctions,  and  competition 
in  contracting  protest  provisions; 
interim.    2268 
Nondiscrimination  on  basis  of  age  in  federally 

assisted  programs  and  activities,     13311 
Organization  and  functions,    21235 
Space  transportation  system: 

Astronaut  candidate  recruitment  and 
selection  program.     13186 
Tracking  and  data  relay  satellite  system;  use 
and  reimbursement  policy:  service  rates, 
2777 
PROPOSED  RULES 
Acquisition  regulations,    23159.    25434 
Federal  Acquisition  Regulation  (FAR): 
Architect-engineer  services;  definition. 

10516 
Contract  changes  clauses.    21313 
Contract  cost  principles  and  procedures; 
advance  agreements  and  travel  costs. 
8752 
Contracts,  voiding  and  rescinding,    23157 

Correction.    23818 
Contruction  contract  progress  payments; 

witholding  of  funds.    7200 
Late  bid  or  proposal  sent  by  certified  or 
registered  mail;  acceptable  evidence  in 
establishing  mailing  date,    1 1 522 
Public  relations  costs,    7199 
Regulatory  agenda,     18016 
Women-owned  small  businesses  utilization: 
contract  clause,    4241 

Definitions.     11523,     13256 
Federal  claims  collection,     13228 
Regulatory  agenda,     17906.     18016 
Relocation  assistance  and  real  property 

acquisition,  uniform  cost-effective  policies 
and  procedures,    21712 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,    7859,    8200,    9731, 
11023.     13432,     14778.    20510,    21520 

Environmental  statements;  availability,  etc.: 
Centaur  vehicle  as  upper  suge  in  space 
launch  activities.     19096 

Federal  Acquisition  Regulation  (FAR);  agency 
information  collection  activities  under 
OMB  review,    7948.    8762,    13647, 
13648.    21334.    21335.    26270 
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COMMITTEE  ON  OCEANS  ANJX      inventions.  Government-owned:  availability  for 


ATMOSPHERE 

See  Oceans  and  Atmosphere. 
Committee. 


\ational  Advisory 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

RULES 

Acquisition  regulations,    784,    2049,     11866, 
13365  ' 

Interim.    20417 
Conflict  of  interests;  standards  of  conduct; 

public  financial  disclosure.    3887 
Federal  Acquisition  Regulation  (FAR): 
Civilian  Agency  Acquisition  Council 

membership,  prompt  payment  discounts, 
etc.    26902 
Competition  in  contracting  requirements  - 


licensing.    26418 
Meetings: 

Advisory  Council,    2111.    3849.    9915. 

14779 
Aeronautics  Advisory  Committee,     1{X)8, 

2356.    8200.    21521 
Aerospace  Safety  Advisory  Panel,    2111 
History  Advisory  Committee.    23848 
Infomial  Earth  System  Sciences  Committee, 

18587 
Life  Sciences  Advisory  Committee,    2112, 

26860 
National  Commission  on  Space,     18329, 

24717 
Space  and  Earth  Science  Advisory 

Committee,    3849,    5329,     11762. 

18586.     19096 
Space  Applications  Advisory  Committee, 

1008.     12666.     26861 


Space  Systems  and  Technology  Advisory 

Committee,    8200.    20861 
Wage  Committee.    8201,    24967 
Patent  licenses,  exclusive: 
Dr  Friedlander,    21672 
Lausch,  John,    21672 
Power  Controls  International  Pty.,  Ltd., 

7016,    7409 
Rust-Oleum  Corp.  et  al.,    24967 
Schock,  Harold  J.,  et  al..    24967 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

See  also  Federal  Register  Office. 

National  Archives  and  Records  Service. 

RULES 

Chapter  establishment  and  regulations 
redesignation.     1 5722 
Correction,    20759,    26736 
Records  management,    26930 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation, 

21461 
Official  seal  requirements,    21461 
Privacy  Act;  implementation,    21461 
Records  management.    21218 
Regulatory  agenda.     17912 

NOTICES 

Agency  records  schedules;  availability  and 
inquiry.     12879,     18585,    21373,    23848, 
26419 

Meetings: 

Preservation  Advisory  Committee,    18951 

Organization,  functions,  and  authority 
delegations.    26278 

NATIONAL  ARCHIVES  AND 
RECORDS  SERVICE 

See  also  Federal  Register  Office. 

National  Archives  and  Records  Administration. 

PROPOSED  RULES 

Nixon  administration  presidential  historical 
materials;  preservation,  protection,  and 
access  procedures,     12575 

NOTICES 

Meetings: 

Preservation  Advisory  Committee.    7002 

NATIONAL  BUREAU  OF 
STANDARDS 

NOTICES 

Federal  standards  policy;  implementation; 

laboratory  accreditation  guidelines,    8760 
Grants;  availability,  etc.: 

Research  grants  program,    19774 
Information  processing  sundards.  Federal: 
Ada  programming  language,  proposed; 

inquiry.     11748 
American  National  Standard  Code  for 
Information  Interchange, 
representations,  subsets,  and  extensions, 
3005 
Computer  data  authentication,    23047 
Graphical  kemal  system.     12602 
Message  format  for  computer-based  message 

systems:  suspension,    9480 
Minimal  BASIC  interpretation.    24558 
Pascal  programming  language.    2324 
Password  usage,    23048 
Storage  module  interfaces,     1 5470 
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I  Videotex/teletext  presentation  level  protocol 
syntax  (North  American  PLPS),     14128, 
15600 
Laboratory  Accreditation  Prognun,  National 
Voluntary: 
Building  seals  and  sealants  testing,    21 108 
Directory  of  accredited  laboratories 

supplement,     16729 
Electromagnetic  compatibility  and 

telecommunication  testing,    541 1 
Food  preparation  equipment;  inquiry,    2S440 
Hazardous  waste  analysis;  inquiry,    7095 
Quarterly  report  and  sutus  of  programs, 
5655 
Meetings: 
National  Voluntary  Laboratory 

Accreditation  Program,     19774 
Suppliers  and  Developers  of  Dictionary 

Software  Workshop,    23754 
Visiting  Committee,    3005,    16333 
Weights  and  Measures  National  Conference, 
139 
National  Fire  Codes: 
Fire  safety  standards;  inquiry,    8179 
Technical  Committee  reports;  inquiry,    8178 
Procurement: 
Commercial  or  industrial  activities, 

performance;  cost  comparison  study 
(OMB  A-76  implementation),    993 
Senior  Executive  Service: 
General  and  J^imited  Performance  Review 

Boards;  jnembership,    6372 
General  Perfomance  Review  Board; 
membership,    20823 

NATIONAL  CAPITAL  PLANNING 
COMMISSION 

PROPOSED  RULES 

Regulatory  agenda,     17918 

NATIONAL  COMMISSION  ON 
EMPLOYMENT  POLICY 

See  Employment  Micy.  National  Commission. 

NATIONAL  COMMUNICATIONS 
SYSTEM 

NOTICES 

Meetings: 
National  Security  Telecommunications 
Advisory  Committee,    5452,     10875, 
23541 


NATIONAL  COUNCIL  ON  THE 

HANDICAPPED 
NOTICES 

Meetings;  Sunshine  Act,    2371,    16040 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

RULES 

Federal  credit  unions: 
Fees,    20744 
Insurance  and  group  purchasing  activities, 

16462 
National  Credit  Union  Share  Insurance 

Fund;  capitalization 
Clarificatbn,    20745 
Organization  and  operation;  ownership  of 

fixed  assets;  reporting  and 

recordkeeping  requirements,    7583 
Share,  share  draft,  and  share  certificate 

accounts,    4636 


Supervisory  committee  audits  and 

verifications,    8708 
Technical  amendments,    20894 
Regional  offices;  technical  amendments,    20894 

PROPOSED  RULES 

Federal  credit  unions: 
Credit  union  service  organizations; 
investments  and  loans,    4698 
Regulatory  agenda,     18144 

NOTICES 

Meetings;  Sunshine  Act,    2888,    4611,    7444, 
11785,    13113,    14334,    18960,    20033, 
21011,    24085,    24739,    24740 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 
3604 

NATIONAL  FOUNDATION  ON 
THE  ARTS  AND  THE 
HUMANITIES 

See  Arts  and  Humanities,  National  Foundation. 

NATIONAL  HIGHWAY  TRAFTIC 
SAFETY  ADMINISTRATION 

RULES 

Anthropomorphic  test  dummies;  drawings 
copies  availability  and  incorporations  by  . 
reference  approvals,    25422 
Fuel  economy  standards,  light  trucks; 

reconsideration  petitions  denied,     11162 
Motor  vehicle  safety  standards: 
Brake  hoses;  metric  size  labeling,    4688 
Child  restraint  systems;  motor  vehicles  and 

aircraft,     15154 
Controls  and  displays;  international  symbols; 

amendments,    23426 
Door  locks  and  door  retention  components, 

12029 
Lamps,  reflective  devices,  and  associated 
equipment  -- 
Rear  yellow  turn  signal  photometries, 

etc.;  clarification,    23813 
Rear  yellow  turn  signal  photometries, 

etc.;  correction,    3991,    21619 
Replaceable  bulb  headlamp  systems, 
21052 
Temporary  exemptions;  certification  labels 

on  exempted  vehicles,     10771 
Tires,  new  pneumatic;  correction,     10968 
Tires,  new  pneumatic  for  motor  vehicles 

other  than  passenger  cars,     10772 
Vehicle  identification  number;  correction, 
4221 
Organization  and  delegation  of  powers  and 
duties: 
Motor  Vehicle  Theft  Law  Enforcement  Act 
of  1984;  implemenution,    7345 
Tire  identification  and  recordkeeping,    2287 
New  tire  marking  requirements,    10772 

PROPOSED  RULES 

Anthropomorphic  test  dummies;  adoption  of 

Hybrid  III  test  dummy,    14602 
Consumer  information: 
Uniform  tire  quality  grading  standards; 
reconsideration  petition  denied,    14400 
Defect  and  noncompliance  notification; 

quarterly  reports,     12056 
Fuel  economy  standards: 

Passenger  automobiles,     12344 

Exemption,    5405,    23738 
Passenger  automobiles  and  light  trucks; 
extension  of  time,    4993 


National  Highway 

Incentive  grant  criteria,  etc.: 

Alcohol  traffic  safety  programs,    20438 
Motor  vehicle  safety  standards: 
Air  brake  hoses;  adhesion  test,    21090 
Air  brake  systems,    21313 
Air  brake  systems;  test  rig  modifications, 

etc.,    20113 
Anthropomorphic  test  dummies;  adoption  of 

Hybrid  III  test  dummy,     14602 
Automatic  safety  brakes;  petition  denied, 

5646 
Brake  hoses;  tensile  strength  tests;  advance 

notice,     11209 
Brake  hoses  and  fluids  - 

Compatibility  requirements,    11213 
Referee  materials  and  test  procedures, 
I    9294 
Glazing  materials;  report  availability,    7805 

Extension  of  time,  20919 
Hydraulic  brake  systems,  21313 
Hydraulic  brake  systems;  petition  denied, 

4243 
Lamps,  reflective  devices,  and  associated 
equipment  - 
Enhanced  upper  beam  in  type  F 

headlamp  systems,     19986 
Multiple  compartment  stop  lamps  and 
trun  signal  lamps;  minimum 
effective  projected  luminous  lens 
area  reduction;  proceeding 
terminated,    11506.    12587 
Petition  denied,    11212 
Semi-sealed  headlamp  with 

standardized  replacement  bulb, 
etc.;  light  source  system  options; 
extension  of  time,    294 
Standardized  replacement  light 
sources  as  replaceable  bulb 
headlamp  systems,     19961 
Occupant  crash  protection  - 
Petition  denied,    14626 
Safety  belt  buckle  releases  for  new 
trucks,  buses,  and  multipurpose 
passenger  vehicles,    23041 
Seat  belt  assemblies,    14580 
Test  procedures  and  automatic 
restraint  phase-in  reporting 
requirements,     14589 
Passenger  car  brake  system,  etc.,    19744 

Correction,    25612 
Rearview  mirrors;  petition  denied,    4242 
Splash  and  spray  suppression  devices  on 
truck  tractors,  trailers,  and  semitrailers, 
14632 
Extension  of  time,    24550,    24917 
Steering  column  rearward  displacement 

Extension  of  time,    20919 
Steering  control  rearward  displacement, 

13402 
Windshield  mounting;  report  availability, 
7805 
Extension  of  time,    20919 
Motor  vehicle  theft  prevention;  extension  of 
date  for  issuance  of  proposed  standard, 
4242 
Motor  vehicle  theft  prevention  standard: 
Covered  vehicles;  selection  procedures, 

25603 
Performance  standards  and  criteria  for 
selection  of  covered  vehicles  and 
replacement  parts,    19728 
Theft  rates  data,    18708 
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NatkMMl  Highway 

NOTICES 

Fuel  econoiny  program,  •utomotive,  annual 

report  to  Congress.    1 1981 
Meetings: 
International  Harmonization  of  Safety 

Standards;  schedule.    16189 
National  Dover  Register  Advisory 

Committee,     11285 
National  Highway  Safety  Advisory 

Committee,    21388 
Rulemaking.  Research,  and  Enforcement 
programs,    12433 
Motor  vehicle  defect  proceedings;  petitions, 
etc.: 
Bennett,  Paubne,  et  al.,    14331 
Morrisoa,  Michael  R.,  et  al.,    23221 
Motor  vehicle  safety  standards: 
Tires;  code  marks  assigned  to  new 
manufacturers,     10880 
Motor  vehicle  safety  standards;  exemption 
petitions,  etc.: 
American  Honda  Motor  Co.,  Inc.,    16188 
Avon  Tyres  Ltd  ,    6092,    26426 
B.F  Goodnch  Co.,    5465,    20159,    24078 
British  Coach  Works,  Ltd.,    1034a    12887, 

25817 
Chrysler  Corp.,    13446 
Firestone  Tire  A  Rubber  Co.,    14789 
Ford  Motor  Co.,    5723,    5724,    18341 
General  Motors  Corp..    25150.    25819 
rVECO  Trucks  of  North  America.  Inc., 

5346.    2581" 
K  Mart  Corp..    5465 
Mitsubishi  Motors  Corp.,    1156 
OlinCorp.,    5725 
U-Haul  International,    5725 
Union  City  Body  Co.,  Inc.,    5726 
Volkswagen  of  America.  Inc.,    1971 
Volvo  White  Truck  Corp.,     18344 
Western  Star  Trucks  Inc.,     10881 

NATIONAL  INS'lli U IE  FOR 
OCCUPATIONAL  SAFETY  AND 
HEALTH 

See  Centers  for  Disease  Control 

NATIONAL  INSTITUTE  OF 
JUSTICE 

NOTICES 

Grants;  competitive  solicitations: 
Crime  control  theory  and  poUcy.  etc.,    7845 
Solicited  research  programs.    7407,     10871 
Technology  assessment  program  testing  and 
information  center,    5329 

NATIONAL  INSTITUTES  OF 
HEALTH 

NOTICES 

Committees;  establishment,  renewals, 
terminations,  etc.: 
Arthritis,  Diabetes,  and  Digestive  and 

Kidney  Diseases  Special  Grants  Review 
Committee,    14026 
Cancer  Biology-Immunology  Contracts 
Review  Committee.    14026 
Environmental  sutements;  availability,  etc.: 
Recombinant  DNA  molecules  research. 
14794 
Grants;  availability,  etc.: 

Minority  institutions  awards,  research 

centers,    551 
Visual  function  profile  in  low  vision  patients, 
research  projects,     14459 


Laboratory  animal  welfare: 
Humane  care  and  use  of  laboratory  animab 

by  awardee  institutions;  revtaed  policy; 

availabUity,    19S84 
Meetings: 
Advisory  Committee  to  Director,    18931 
Anesthesia  and  sedation  in  dental  office; 

conference,     10860 
Animal  Resources  Review  Committee, 

4808,    5819,     16560 
Biotechnology  Resources  Review 

Committee,     10861 
Bone  marrow  transplantation  registries, 

technology  assessment,     10863 
Dental  Research  Programs  Advisory 

Committee,    11947 
Diabetes  National  Advisory  Board,     14772 
Digestive  Diseases  National  Advisory  Board, 

14772 
Electroconvulsive  therapy;  conference, 

20858 
General  CUnical  Research  Centers 

Committee,    4810,    20858 
General  Research  Support  Review 

Committee,     10861,     15983,    25630 
National  Arthritis  Advisory  Board,    16563 
National  Cancer  Institute,    2864,    4809, 

4811.    5428,    5817,    5818,    8398, 

10545.     10862,     13663,     13882,    14771, 

15983,    16560,    16561,     16564,    16754, 

20941,    20942,    25629 
National  Eye  Institute,    1276,     10862, 

16561,     16562,    20859 
National  Heart,  Lung,  and  Blood  Institute. 

551,    1278,    2864,    3839,    5428,    5429, 

5817,    9132,    10545,    10546,    10863, 

11947,     13882,     14771,     14772,     16153, 

16154,  16562,     18932,     18933.    20858. 
25630 

National  Institute  of  Allergy  and  Infectious 

Diseases,    1276,    5818,    16153,    16154, 

16563,    20942 
National  Institute  of  Arthritis,  Diabetes,  and 

Digestive  and  Kidney  Diseases,    4809, 

16154 
National  Institute  of  Child  Health  and 

Human  Development,    4810,     14771, 

16155,  20859 

National  Institute  of  Dental  Research,    8399, 

13664,    25631 
National  Institute  of  Environmental  Health 

Sciences,    8398,     14772,    25630 
National  Institute  of  General  Medical 

Sciences.    4811.    13664,    14773 
National  Institute  of  Neurological  and 

Communicative  Disorders  and  Stroke, 

5429,     10863,     13664 
National  Institute  on  Aging,    5816,    SB  17, 

13663.    16562,    16563 
National  Library  of  Medicine,    5816. 

16ISS,    18932 
Obesity,  health  implications;  conference. 

3839 
President's  Cancer  Panel.    11947,    16153 
Recombinant  DNA  Advisory  Committee. 

3839,    5429 
Proposed,     12456 
Research  Grants  Division  study  sections, 

1277,    2864,     14773,     16559,    25129 
Research  Resources  National  Advisory 

Council,    1277,    18932 
Procurement: 

Commercial  or  industrial  activities. 

performance;  review  schedule  (OMB  A- 

76  implementation),     16563 


Recombinant  DNA  molecules  research: 
Actions  under  guidelines,    9760,    12456 
Human  somatic -cell  gene  therapy  protocols; 
.      inquiry.    2940 

NATIONAL  LABOR  RELATIONS 
BOARD 

1 

NOTICES       ' 

Meetings;  Sunshine  Act.    1030.    14487 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 
12879 

NATIONAL  MEDIATION  BOARD 

NOTICES 

Meetings;  Sunshine  Act.    3867,    7264.    11044, 

16192.    20870,    24872 
Senior  Executive  Service: 

Performance  Review  Board;  membership, 

19595 

NATIONAL  OCCUPATIONAL 

INFORMATION  

COORDINATING  COMMITTEE 

NOTICES 

Occupational  information  announcements, 
21394 

NATIONAL  OCEANIC  AND 
ATMOSPHERIC 
ADMINISTRATION 

RULES 

Endangered  and  threatened  species: 
Cochito.     1056 

Scrimshaw  producu,     12806,    25713 
Sea  turtles;  prohibited  taking  for  subsistence 
purposes;  review  determination,  etc., 
278 
Financial  aid  to  fisheries: 

Fishermen's  Protective  Act  procedures  - 
Fee  adjustment,    15901 
Seizures  of  U.S.  commercial  fishing 
vessels;  interim,    1859,    7180 
Loan  fund  procedures,    7921 
Fishermen's  contingency  fund: 
Claims:  extension  of  filing  period  and 
compensation  increase,     13796 
Fishery  conservation  and  management: 
Atlantic  groundfish,    8735 
Atlantic  mackerel,  squid,  and  butterfish, 
947,    2050,    6953,    7346,     10499, 
12032,    12544,    20103,    20215,    23310 
Atlantic  red  hake,    15425,    23712 
Atlantic  surf  clam  and  ocean  quahog,    2292, 

4518.    11166,     14930,    20215,    23014 
Bering  Sea  and  Aleutian  Islands  groundfish. 

11369,    14107,    19946,    26213 
Foreign  fishing  - 

Harvest  estimates,  etc..    468,    1862 
Permit  fees,  etc.,    8335 
Poundage  fee  schedule,    460 
Supplemental  observer  program, 
8131 
Gulf  of  Alaska  groundfish,    467,    3911, 

10234,     11368,     12809,     15426,     16705, 
19946,    20795,    21852,    26213,    26774 
Gulf  of  Mexico  reef  fish,    1 1 1 66 
Gulf  of  Mexico  shrimp,    20912,    25713 
High  seas  salmon  off  Alaska.    25247 
Ocean  salmon  off  coasts  of  Washington. 
Oregon,  and  California.    812.    4977, 
18672.    20570,    21449 
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Pacific  Coast  groundflsh.    471,    2051, 

18668,    24777,    26212 
Spiny  lobster  of  Puerto  Rico  and  U.S.  Virgin 

Islands;  correction,     1229 
Stone  crab,    25713 
Tanner  crab  off  Alaska,    2573,    4226,    5764, 

6954,    7346,     10233,    13040,    19948 
Western  Pacific  spiny  lobster;  interim, 
18264.    20103 
Pacific  halibut  fisheries,     13382 
Pacific  Salmon  Fisheries  Commission, 
International: 
Fraser  River  sockeye  and  pink  salmon, 
26210 
Reporting  and  recordkeeping  requirements, 

11995 
Seizure  and  forfeiture  procedures;  interim, 

12781 
Tuna,  Atlantic  fisheries: 
Bluefin  tuna,    20420 

PROPOSED  RULES 

Coastal  zone  management  program: 

Federal  consistency  regulations,    3798 
Endangered  and  threatened  species: 
Guadalupe  fur  seal,    294 
Hawaiian  monk  seal,    1088 
Fishery  conservation  and  management: 
American  lobster,    24251 
Atlantic  mackerel,  squid,  and  butterfish, 

1890,    230C 
Atlantic  red  hake,     15464 
Atlantic  surf  clam  and  ocean  quahog,    4545, 

16326,    21910 
Atlantic  swordfish,     18717,    23159 
Beanng  Sea  and  Aleutian  Islands  king  crab, 

8348 
Bottomfish  and  seamount  groundfish;  public 

hearings,    1 3405 
Gulf  of  Alaska  groundfish,    26812 
Gulf  of  Mexico  and  South  Atlantic  coastal 
migratory  pelagic  resources,    19558, 
24242,    24787 
Gulf  of  Mexico  and  South  Atlantic 
mackerel;  hearing,    518,    4545 
Northeast  multi-species;  hearing,    2598, 
12591 
.     Ocean  salmon  off  coasts  of  Washington, 
Oregon,  and  California,     134,     12059 
Pacific  billfish;  hearing,    18983 
Pacific  Coast  groundfish,    4545 
Puerto  Rico  and  Virgin  Islands  shallow- 
water  reef  fish,     19559,    24251 
South  Atlantic  snapper-grouper,     13639 
Tanner  crab  off  Alaska,    8348 
Western  Pacific  billfish;  hearing,    19764 
Fishery  products,  processed 

Fish  fillets,  grade  standards,     12591 
Marine  mammals: 
Commercial  fishing  operations  — 
Fishing  gear  and  procedural 

requirements  to  protect  porpoise, 
18713 
Taking  and  importing;  definition, 

4244 
Taking  and  importing;  rulemaking 
petition  receipt,    25725 
Tuna,  Atlantic  fisheries, .  11215 

Extension  of  tine,    13256 
NOTICES 
Artificial  reef  plan,  national;  draft  availability 

and  inquiry,    23819 
Coastal  zone  management  programs  and 
estuarine  sanctuaries: 
Evaluation  findings  availability,     11929, 
26027 


Federal  consistency  study;  inquiry,     18546, 

26027 
Intent  to  evaluate  performance,    1 1929, 

26027 
Satisfactory  progress  findings  for  State 

programs;  intent  to  issue,    9480 
State  programs  - 

Alabama,    26243 

California,    324,    872,    14957, 

16122,    24794 
North  Carolina,    24795 
Committees;  establishment,  renewals, 
terminations,  etc.: 
Marine  Fisheries  Advisory  Committee, 

15215 
Oceans  and  Atmosphere,  National  Advisory 
Committee;  request  for  nominations, 
9111 
Deep  seabed  mining,  exploration  license 
applications: 
Ocean  Minerals  Co.,    994,    25112 
Endangered  and  threatened  species: 
North  Pacific  fur  seals  — 

Issue  paper  availability  and  inquiry, 

9482 
Petition  determination,  etc.,    9232 
Environmental  statements;  availability,  etc.: 
Rhode  Island  coastal  resources  management 
program,     12353 
Fishery  conservation  and  management: 
Ocean  salmon  off  coasts  of  Washington, 
Oregon,  and  California;  reports 
availability,  meetings,  etc.,    10526 
Vessel  ownership  transfer  to  U.S. 

corporation  under  foreign  control; 
application  for  approval;  inquiry,    13845 
Grants;  availability,  etc.: 
Fishing  industry  research  and  development 
projects  (Saltonstall-Kennedy  funds), 
15060 
Marine  mammal  permit  applications.  See 

entries  under  Permits. 
Marine  mammals: 
Dall's  porpoise;  action  plan;  availability, 

20119 
Dall's  porpoise;  proposed  action  plan; 

availability,    8355 
Incidental  taking;  authorization  letters,  etc.  ~ 
CGG  American  Services,  Inc.,    7626 
Marine  Technical  Services,  Inc., 

5805 
Sefel  Geophysical  Ltd.  et  al.,     1 100 
Western  Geophysical  Co.  of  America, 
4720 
Taking  incidental  to  commercial  fishing 
operations,    3950  i 

Marine  sanctuaries:  ' 

Key  Largo  National  Marine  Sanctuary, 
2703 
Meetings: 
Caribbean  Fishery  Management  Council, 

5656,     12603,    26818 
Gulf  of  Mexico  Fishery  Management 

Council,    5656,    6373,     14129,    26598 
Marine  Fisheries  Advisory  Committee, 

2326,    4253,    23348 
Mid-Atlantic  Fishery  Management  Council, 

6373,     19432,    24559 
New  England  Fishery  Management  Council, 

1262,    8180,     19432,    25440 
North  Pacific  Fishery  Management  Council, 
1262,    2600,    3827,    7946,    9880, 
11532,    15600,     16333,    24928,    25618 
Oceans  and  Atmosphere  National  Advisory 
Committee,    373,    1009,    6413,     12844, 


National  Park 

13645,    14409,    18282,    20823,    21485, 
24283,    26817 

Pacific  Fishery  Management  Council,    3827, 
4720,    5656,    8180,    9880,     12603, 
18720,    25618,    25735,    26598 

South  Atlantic  Fishery  Management 

Council,    3585,    9880.    20476,    24664 

State  Fish  and  Wildlife  Directors 
Conference,     19222 

Western  Pacific  Fishery  Management 

Council,    5656,    6026,    6373,    11532, 
16333,    18720 
Permits: 

Endangered  and  threatened  species,    9481, 
12355 

Experimental  fishing;  Pacific  Coast 

groundfish,     10290,     10525,    11410, 
13408,    20420,    20470,    21331,    23349 

Foreign  fishing,    3728,    6374,    7810,    8355, 
11930.    12604.    21109 

Marine  mammals.    324.    325,    871,    873, 
1099,     1100.    2704,    3008,    3950,    5112, 
5805,    5806,    6373,    7209,    7626,    7946, 
8179,    9308,    9481,    9482,    9703, 
10298,    10526,    11233,    11532,    11751, 
12354,    12603,    14409,    15213,    15214, 
15472,    18283,    18719,    18907,     19562, 
19563,    20119,    20120,    20255,    20578, 
21108,    21921,    23075,    24015,    24559, 
24664,    25113,    25733,    25734,    25735, 
26243,    26399 

NATIONAL  PARK  SERVICE 

RULES 

National  Historic  Preservation  Act;  treatment 
of  properties  under  emergency  conditions; 
waiver  of  Federal  agency  responsibilities, 
7588 
Resource  protection,  public  use,  and 
recreation: 
Wildlife  protection;  hunting  and  trapping; 
interim,    1850 
Correction,    3511 
'  Special  regulations: 

Fire  Island  National  Seashore,  NY; 

seaplanes,    24510 
Glacier  Bay  National  Park  and  Preserve, 
AK;  protection  of  humpback  whales, 
19880 

PROPOSED  RULES 

Labor  standards  applicable  to  employees  of 
National  Park  Service  concessioners;  child 
labor  restrictions,     19548 
Correction,    20803,    23028 
Special  regulations: 
Cape  Cod  National  Seashore,  MA;  off-road 

vehicles,    15056 
Delaware  Water  Gap  National  Recreation 
Area,  NJ  and  PA;  commercial  vehicle 
operations,    973 
Lake  Chelan  and  Ross  Lake  National 
Recreation  Areas,  WA;  weapons, 
19545 
Ozark  National  Scenic  Riverways,  MO; 

fishing,    26809 
Ross  Lake  National  Recreation  Area,  WA; 

aircraft  use,     19547 
Zion  National  Park,  UT;  oversize  vehicles, 
20111 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,    18939,    25634 
Boundary  establishment,  descriptions,  etc.: 
Chiricahua  National  Monument,  AZ,    21146 
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NatKHial  Park  < 

Delaware  Water  Gap  National  Recreation 

Area,  NJ  and  PA.    20299 
George  Rogers  Clark  National  Historical 

Park,  IN,    356 
Loxahatchec  Wild  and  Scenic  River.  FL. 

1283 
Pinnacles  National  Mounment,  CA.    21670 
Sleeping  Bear  Dunes  National  Lakeshore, 
MI.    552 
Committees;  establishment,  renewals, 
terminations,  etc.: 
National  Capital  Memorial  Advisory 
Committee.     12877 
Concession  contract  negotiations: 

Alger  G  Willis  Fishing  Camps,  Inc..    5823 

American  Funtier,  Inc.,    3603 

Bryce-Zion  Trail  Rides,  Inc.,    3981 

City  Tavern,    21146 

Crafts  of  Nine  Sutes,  Inc..    2866 

Fort  Sumter  Tours,  Inc.,    20141 

H  S.  Concessions,  Inc.,    15793 

Maggi,  John,     1 283 

Miss  Green  River  Boat  Concession,  Inc., 

14999 
Moms,  Donza  L..    5012 
Rainier  Mountaineering,  Inc.,    23082 
Saga-Hill  Corp..    23082 
Swan  Tavern  Antiques,     11595 
Teton  Boating  Co.,     10546 
Vocational  Rehabilitation  Division,  HI, 

15793 
Washington  Boat  Lines,  Inc.,    15793 
Willow  Beach  Resort.  Inc..    8797 
Concurrent  jurisdiction  determinations: 

Iowa,     19495 
Environmental  statements:  availability,  etc.: 
See  also  entries  under  Management  and  land 

protection  plans 
Aniakchak  National  Monument  and 

Preserve.     16161 
Bering  Land  Bridge  National  Preserve,  AK, 

15641 
Big  Cypress  National  Preserve,  FL,     10325 
Boxlcy  Valley.  Buffalo  National  River.  AR. 

9335 
Cape  Knisenstem  National  Monument,  AK, 

15644 
Chickasaw  National  Recreation  Area,  OK, 

3420.     14999 
Denali  National  Park  and  Preserve.  AK, 

13676 
Fort  Union  National  Monument,  NM.    8680 
Gates  of  the  Arctic  National  Park  and 

Preserve,  AK.     12658 
Hot  Spnngs  National  Park,  AR,    23365 
Jackson  Lake  Safety  of  Dams  Project,  ID 

and  WY.     14775 
Kantishna  Hills  and  Dunkb  Mine  Study, 

AK,     11505 
Katmai  National  Park  and  Preserve,  AK, 

13675 
Kobuk  Valley  National  Park,  AK,    15644 
Lake  Mead  National  Recreation  Area.  AZ 

and  NV.    20630 
Lake  Meredith  Recreation  Area  and  Alibates 
Flint  Quarries  National  Monument.  TX, 
12418 
Noatak  National  Preserve,  AK,     15645 
Sequoia-Kings  Canyon  National  Parks,  CA. 

5688 
Wrangeil-St.  Elias  National  Park  and 

Preserve.  AK.     13675 
Yellowstone  National  Park.  WY.    7405 
Grizzly  bear  management;  interagency 

guidelines;  meeting  and  inquiry.    21696 
Historic  Places  National  Register: 
Annual  supplement  update.    8850 
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Publication  announcement.    5014 
Historic  Places  National  Register;  pending 
nominations: 
Alabama,    3982.    5013.    7003,    11948, 

15000,     18322,     19249,    20141,    26274 
Alaska.     11017,    15000,    19249,    20141 
Arizona,     185,    2094,    3034,    11948,    13088, 

20944 
Arkansas.    13088 
California.    3982,    5823.    11017.    11948, 

13088,     15986,    18322,    21946 
Colorado,    185,     1001,    2094,    3034,    5013, 
11017,     18322,    21946,    23532,    26274 
Connecticut,    5013,    5823,    11017,    11948, 
14032,    15000,     15986,    18322,    20141 
DeUware,     185,    5013 
District  of  Columbia,     1001.     11948 
Florida,    185,    2094,    5013,    5823,    7003, 
7840,     11948,    23532,    24594,    25336 
Georgia.    7840,     13088,     15000,    18322 
Guam,    2094 
Idaho.    15000.    15986 
niinois.    3982.    5013,    5823,    11948,    15986, 

25336 
Indiana.    185,    5823,    7003,    8797,    9911, 

11948,     19249,    20141,    24594 
Iowa,    11017,    11948,    13088,    20141, 

24594 
Kansas,     11017.    23532.    24594 
Kentucky.    7840,    11017,     13088,    15000, 

18322,    20141,    20944,    25336,    26274 
Louisiana,     185,    2094,    3982,    7840, 

11948,  13088,  15000,  15986,  19249 
Maine,  3034,  3982,  8797,  11948,  23532 
Maryland,     185,    7840,    9911,    20012, 

21946,    23532 
Massachusetts,    5013,     11017,    15986. 

18322,    23532 
Michigan,    2094,    3982,    9911,     11948, 

13088,     15986,     19249,    26274 
Minnesota.    7840 
Mississippi,     185.    7840.    8797,     11017, 

15986,     18322,    20141 
Missouri,     185,    2094,    3982,    5013,    7840, 
8797,    9911,     11017,     11948,     13088, 
15000,     18322,    20141,    21946,    23532, 
25336,    26274 
Montana,    185,    9911,    15000,    15986, 

21946,    25336 
Nebraska,    2094,     15986,    18322,    20141 
Nevada,    25336 

New  Hampshire,    7003,     15000,    20944 
New  Jersey,    8797,     11948,     13088,     14032, 

15000 
New  Mexico,    3034,    5823,    8797,    9911, 

11948,     15000,     18322,    24594 
New  York,    5013,    7840,    8797,    9911, 
1 1017.    11948.    13088,     15000,    18322. 
26274 
North  Carolina.    5013,    5823,     14032, 

19249.    23532,    24594,    26274 
North  Dakota,    3034,    5013,     11948 
Ohio,    5823,    7003,    7840,     13088,     15000, 

23532 
Oklahoma.    5013,    5823,    7003,    7840, 

8797,    9911,     11017 
Oregon,    3982,    5823,    20944,    23532 
Pennsylvania,     185,    2094,    7003,    9911, 

15986,    20141,    20944,    23532,    24594 
Puerto  Rico.    5013 
Rhode  IsUnd.    8797.     11017,     11948, 

21946.    25336 
South  Dakota,    2094,    21946 
Tennessee.    8797,    9911.     11017.     13088. 

15000.     15986,    25336,    26274 
Texas,    2094.    3982.    5823,    7840,    11017, 
11948,     15000,     18322,    25336 


Utah,    7840,     15986,    24594 
Vermont,    7840,     13088,     15986 
Virginia.    3982.    7840,     11948,     15986, 

18322,    20141,    20944,    21946,    24594 
Washington,    5013,    5823,    15986,    18322, 

20944 
West  Virginia,    7003,    9911,    24594 
Wisconsin,    5823,    7003,    7840,    8797, 

11948,     15000,    15986,    21946,    23532, 
24594,    26274 
Wyoming,    3034,     14032,    21946 
Insignias: 

Cape  Cod  National  Seashore,    25336 
Indiana  Dunes  National  Lakeshore,    26059 
Lincoln  Home  National  Historic  Site,    26059 
Natchez  Trace  Parkway;  POSTRIDER, 
9335 
Loxahatchee  Wild  and  Scenic  River,  FL; 
national  wild  and  scenic  rivers  system 
inclusion  approval,    21358 
Management  and  land  protection  plans; 
availability,  etc.: 
See  also  entries  under  Environmental 

statements 
Cape  Cod  National  Seashore,  MA,    19814 
Fort  Smith  National  Historic  Site,  AR  and 

OK.    2736,    20141 
Hot  Springs  National  Park,  AR,    7234, 

23365 
Lyndon  B.  Johnson  National  Historical  Park. 

TX,    20631 
Martin  Luther  King,  Jr.,  National  Historic 

Site,  GA,    25336 
Prince  William  Forest  Park,  VA,     101 15 
Meetings: 

Aniakchak  National  Monument  Subsistence 

Resource  Commission,    2736,    6409 
Boston  National  Historical  Park  Advisory 

Commission,    21670 
Cape  Cod  National  Seashore  Advisory 
Commission,     184,    5324,    15792, 
21670 
Cape  Krusenstem  National  Monument 
Subsistence  Resource  Commission, 
2632 
Chesapeake  and  Ohio  Canal  National 
Historical  Park  Commission,    4818, 
15000 
Cuyahoga  Valley  National  Recreation  Area 

Advisory  Committee,     12419,     13886 
Delta  Region  Preservation  Commission, 

12419 
Gates  of  the  Arctic  National  Park 

Subsistence  Resource  Commission, 
1645,    7841,    20298 
Gateway  National  Recreation  Area 

Advisory  Commission,    7966,    18322 
'  lolden  Gate  National  Recreation  Area 
Advisory  Comirission.     1 85,    6409, 
15000,    24711 
Ice  Age  National  Scenic  Trail  Advisory 

Council,     19249 
Illinois  and  Michigan  Canal  National 

Heritage  Corridor  Commission,    24711 
Indiana  Dunes  National  Lakeshore  Advisory 

Commission,     1 1467.     19250 
Kobuk  Valley  National  Park  Subsistence 

Resource  Commission,    2632 
Lake  Clark  National  Park  Subsistence 

Resource  Commission,     18580 
Martin  Luther  King,  Jr.,  National  Historic 
Site  and  Preservation  District  Advisory 
Commission,     1000,    24950 
National  Capital  Memorial  Advisory 
Committee,    21671 
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National  Park  System  Advisory  Board, 

12089 
Overmounuin  Victory  National  Historic 

Trail  Advisory  Council,     15985 
San  Antonio  Missions  Advisory  Commission, 

3846,     10115 
Santa  Monica  Mountains  National 

Recreation  Area  Advisory  Commission, 
12658,    24327 
Sutue  of  Liberty-Ellis  Island  Centennial 

Commission,     12089 
Upper  Delaware  Citizens  Advisory  Council, 

5324,     10546,     16368,    20943,    24328 
Women's  Rights  National  Historical  Park 

Advisory  Commission,    20944 
Wrangell-St.  Elias  National  Park  Subsistence 
Resource  Commission,    12089,    26059 
Mining  plans  of  operations;  availability,  etc.: 
Death  Valley  National  Monument,     15000 
Denali  National  Park  and  Preserve,    18580. 

20298 
Kenai  Fjords  National  Park,    20298 
Wrangell-St.  Ellis  National  Park  and 
Preserve,     10325 
National  capital  memorials  criteria  and 

guidelines;  inquiry,     12877 
National  Historic  Landmarks;  proposed 
boundaries,    3984,     15987,     16160, 
16161.     16162.     16163,     16164 
National  trails  system: 
Appalachian  National  Scenic  Trail;  rights-of- 
way  relocation,    2866 
Natural  Landmarks  National  Registry: 
Annual  supplement  update,    8846 

Publication  announcement,    5014 

Oil  and  gas  plans  of  operation;  availability,  etc.: 

Big  Cypress  National  Preserve.  FL.    23365 

Padre  Island  National  Seashore.  TX,    355, 

24596 

Statue  of  Liberty  National  Monument;  closure, 

26415 
Statue  of  Liberty-Ellis  Island  donations  policy, 

5325 
World  heritage  properties  list;  U.S. 
nominations,    S0I4.    8680 

NATIONAL  SCTENCE 
FOUNDATION 

PROPOSED  RULES 

Regulatory  agenda.     17928 

NOTICES 

Advisory  committee  reports;  availability.    5331 
Agency  information  collection  activities  under 
OMB  review,     1009,     11023,    15993, 
24848 
Committees;  establishment,  renewals, 
terminations,  etc.: 
Design.  Manufacturing,  and  Computer 
Engineering  Advisory  Committee, 
20014 
Merit  Review  Advisory  Committee,     14051 
National  Science  Board;  nominations  for 
membership,    4822 
Environmental  statements;  availability,  etc.: 

Ocean  drilling  program,    26420 
Grants;  availability,  etc.: 
Astronomical  instrumentation  and 

development;  charge-coupled  device 
detectors,  availability  for  use,     10327 
Materials  development  and  research,    7973 
Presidential  Young  Investigators  Awards, 

14470 
Teacher  enhancement  and  informal  science 
education.    7409 


Meetings: 
Advanced  Scientific  Computing  Program 

Advisory  Committee,    21523 
Alan  T.  Waterman  Award  Committee. 

8436.    9143 
Anthropological  Systematic  Collections 

Advisory  Panel.    14184 
Archeology/Physical  Anthropology 
Advisory  Panel.     13685,     14471 
Astronomical  Sciences  Advisory  Panel, 

15251 
Biochemistry  Advisory  Panel,    5019.     18332 
Biological.  Behavioral,  and  Social  Sciences 

Advisory  Committee,    2741 
Biological  Instrumentation  Advisory  Panel, 

14779 
Biophysics  Advisory  Panel,    18331 
Biophysics  Program  Advisory  Panel,    5020 
Cell  Biology  Advisory  Panel,    3850,     16571 
Cellular  Physiology  Advisory  Panel,    1649, 

18331 
Chemical,  Biochemical,  and  Thermal 
Engineering  Advisory  Committee, 
21521 
Chemistry  Advisory  Committee,    4284, 

5453.     14051 
Computer  Research  Advisory  Committee. 

15007 
Decision  and  Management  Science  Advisory 

Panel.     18331 
Design.  Manufacturing,  and  Computer 
Engineering  Advisory  Committee, 
20156 
Developmental  Biology  Advisory  Panel, 

2741,    16572 
Developmental  Neuroscience  Advisory 

Panel,     15007 
DOE/NSF  Nuclear  Science  Advisory 

Committee,    3850 
Ecology  Advisory  Panel,     11959 
Economics  Advisory  Panel,    13107 
Ecosystems  Studies  Advisory  Panel,    10330 
Electrical,  Computer,  and  Systems 
Engineering  Advisory  Committee, 
15006 
Engineering  Advisory  Committee,    6289, 

25800 
Equal  Opportunities  in  Science  and 

Technology  Committee,    1948,    15253 
Ethics  and  Values  in  Science  and 

Technology  Advisory  Committee, 
15007 
Eukaryotic  Genetics  Advisory  Panel,    1947, 

14471 
Geography  and  Regional  Science  Advisory 

Panel,     16571 
History  and  Philosophy  of  Science  Advisory 

Panel,     1 1959 
Industrial  Science  and  Technological 

Innovation  Advisory  Committee,    21521 
Integrative  Neural  Systems  Advisory  Panel, 

10875 
Interagency  Arctic  Research  Policy 

Committee,    14472 
International  Programs  Advisory  Committee, 

16570 
Law  and  Social  Sciences  Advisory  Panel, 

15252 
Linguistics  Advisory  Panel,    12880 
Materials  Research  Advisory  Committee, 

13108,     14324,     19097 
Mathematical  Sciences  Advisory  Committee, 

18331 
Memory  and  Cognitive  Processes  Advisory 

Panel,     16571 
Merit  Review  Advisory  Committee,    24967 


National  Technical 

MeUbolic  Biology  Advisory  Panel,     13107 
Molecular  and  Cellular  Neurobiology 
Program  Advisory  Panel,    14779 
Ocean  Sciences  Advisory  Committee, 

16571,     18332 
Ocean  Sciences  Research  Advisory  Panel, 

11959 
Physics  Advisory  Committee,    7409.     15252 
Polar  Programs  Advisory  Committee.    4821, 

24601 
Population  Biology  and  Physiological 

Ecology  Advisory  Panel,     15006 
Prokaryotic  Genetics  Advisory  Panel,    2634, 

14471 
Psychobiology  Advisory  Panel,     11959 
Regulation  and  Policy  Analysis  Advisory 

Panel,    11959 
Regulatory  Biology  Advisory  Panel,    2867, 

15252 
Science  and  Engineering  Education 

Advisory  Committee,    2741 
Sensory  Physiology  and  Perception  Program 

Advisory  Panel,    12880 
Social  and  Developmental  Psychology 

Advisory  Panel.     14780 
Social  and  Economic  Science  Advisory 

Panel.     13685 
Social/Cultural  Anthropology  Advisory 

Panel,    11601 
Sociology  Advisory  Panel,    15252 
Systematic  Biology  Advisory  Panel,    1 1960 
Meetings;  Sunshine  Act,     1296,    6095,     10578, 

19264,    24979 
Senior  Executive  Services 
Performance  Review  Board;  membership, 

20304 


NATIONAL  TECHNICAL 
INFORMATION  SERVICE 

NOTICES 

Inventions,  Government-owned;  availability  for 
licensing,    2326,    5807,    6979,    8761, 
10831,    14276,     15952,    21921,    26399 
Patent  licenses,  exclusive: 
x_Agracetus,    21922 

Cetus  Corp..    24665 

Douglas  Engineering.    15473 

E.I.  du  Pont  de  Nemours  &  Co.,    4253, 
11233 

Energy  Streams,  Inc..    5656 

Environmental  Management  Association, 
Inc.,    1 100 

Food  &  Energy  Breakthru,  Inc.,  et  al., 
20824 

Hoefer  Scientific  Instruments,    5806 

Hubbard,  Melvin  L.  et  al.,    1 1006 

Innomed,     18547 

Merieux  Laboratories,  Inc.,    21110 

Mycogen  Corp.,    2601 

Oncogen,    1 5473  ' . 

Pest-Select  «t  al.,    7810 

R&D  Sprayers,    20823 

Rocky  Mountain  WildUfe  Producu.    21 1 10 

Smith  Kline  &  French  Laboratories,    5289 

Southwest  Technologies,  Inc.,  et  al.,     13845 

Super  Absorbent  Co.,    20824 

W.  M.  Barr  &  Co.,     1615 

Zoecon  Corp.,    5656 
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National  Technical 

Patents.  Government-owned;  licensing  agent 

assistance.    9703 
Shipping  and  handling  chargev    2466S 

NATIONAL 
TELECOMMUNICATIONS  AND 
INFORMATION 
ADMINISTRATION 

NOTICES 

Domestic  telecommunications  industry, 

structure  and  regulation;  comprehensive 
study;  inquiry,    S6S7 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Public  telecommunications  facilities  planmng 
and  construction.     12110 
Meetings- 
Frequency  Management  Advisory  Council, 
10093 
Proprietary  research  measurements  by  private 
entities;  use  of  facilities  at  Institute  for 
Telecommunication  Sciences;  policy  and 
procedures.    23754 

NATIONAL  TRANSPORTATION 

SAFETY  BOARD 
RULES 

Aircraft  accidents  or  incidents  notirication, 
etc.,  substantial' damage  definition,     1 1 I6S 

PROPOSED  RULES 

Aircraft  accidents  or  incidents  notification, 
etc.;  immediate  notification  requirements, 
11214 

NOTICES 

Accident  reports,  safety  recommendations,  and 
responses,  etc.;  availability,     197,    577, 
6289,    9916,     10875.     11601,    21953. 
23541,    24849.    26420 

Meetings;  Sunshine  Act,    380.    4012.    6309, 
7869,    9941,     10346.     11288.     13913, 
16040,    16386.    19264.    23575.    25511 

NAVAJO  AND  HOPI  INDIAN 
RELOCATION  COMMISSION 

RULES 

Commission  operations  and  relocation 
procedures: 
Voluntary  relocation  application;  deadline. 
14379 

PROPOSED  RULES 

Commission  operations  and  relocation 
procedures: 
Voluntary  relocation  application;  deadline, 

4235 

NAVY  DEPARTMENT 
RULES 

Conflict  of  interests,    9000 

Correction,     15891 
Naval  Discharge  Review  Board,     10943 
Navigation,  COLREGS  compliance 
exemptions: 

USS  Arthur  W   Radford.    21442 

USS  Briscoe.    5974 

USS  California.    11503 

USS  Caron  et  al.,     1210 

USSCarr,    21442 

USS  Dahlgren,    20100 

USS  David  R.  Ray,    5973 

USS  EIrod,  •  5974 

USS  Germantown,     14384 

USS  Hawes,    1212 


USS  John  Hancock,    5974 
USS  Joseph  Strauss  et  al.,     1211 
USS  Long  Beach,    23798 
USS  Nicholson  et  al.,    23799 
USS  Simpson,    3903 
USS  South  Carolina,    14384 
USS  Texas,     14385 
Personnel: 
Cases  involving  physical  disability, 

disposition;  CFR  Part  removed,    24622 
Courts-Martial  Manual,  supplementing  rules; 

Judge  Advocate  General  Manual 

changes,    23799 
Medical  and  dental  care  for  eligible  persons 

at  Navy  Medical  Department  facilities, 

15111 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,    7813 
Environmenul  statements;  availability,  etc.: 

Reet-wide  implemenution  of  organotin 
antifouling  hull  paints,    25748 

Michigan  Transmitter  Facility,  MI.    875 

Naval  Station,  Treasure  Island,  San 
Francisco  County,  CA,     16123 

Naval  Weapons  Station,  NJ,    20825 

Supleton-Fort  Wadsworth  Complex,  NY, 
11412 
Meetings: 

Chief  of  Naval  Operations  Executive  Panel 
Advisory  Committee,    875,     1263, 
3953,    3954,    4881,    6031,    6376, 
10834.     11412.     15603,    16532,    20824 

Education  and  Training  Advisory  Board, 
20826 

Naval  Academy,  Board  of  Visitors,    9707 

Naval  Discharge  Review  Board,    4881, 
23353 

Naval  Research  Advisory  Committee,  876, 
2602,  4997,  5414,  7813,  8362,  9311, 
9312,  9882,  10094,  10834,  11752, 
12607,  12854,  13272,  14280,  15603, 
15604.  16532,  18909,  19223,  19224, 
19779,  20825,  21487,  21927,  23353, 
24673.    25622,    26029 

Naval  War  College,  Board  of  Advisors  to 
President,    20121 

Navy  Resale  System  Advisory  Committee, 
16532 
Privacy  Act: 

Computer  matching  program,    94*6 

Systems  of  records.    329 
Procurement: 

Commercial  activities,  performance;  program 
cost  studies  (OMB  A-76 
implemenution),    14279,     15955 

NEIGHBORHOOD 
REINVESTMENT 
CORPORATION 

NOTICES 

Meetings;  Sunshine  Act.    4936.    19605 

NORTHERN  MARIANA  ISLANDS 
COMMISSION  ON  FEDERAL 
LAWS 

NOTICES 

Meetings.    19097 

NUCLEAR  MATERIALS 

See  Environmental  Protection  Agency. 
Nuclear  Regulatory  Commission. 


NUCLEAR  REGULATORY 
COMMISSION 

RULES 

Byproduct  material,  domestic  licensing: 

Regional  licensing  program,     14692 
Conflict  of  interests,    25697 
Environmental  protection  licensing  and 
regulatory  policy  and  procedures: 
Charges  for  document  reproduction,  etc., 
21036 
Export  and  import  of  nuclear  equipment  and 
matcnal: 
Reprocessing  plant  components,    20742 
Freedom  of  Information  Act;  implementation, 

25204 
Nuclear  facilities  and  materials: 

Physical  Protection  of  Nuclear  Material 
Convention;  implementation,     12221 
Nuclear  material,  special;  domestic  licensing: 
Physical  Protection  of  Nuclear  Material 
Convention;  implementation,     12221 
Nuclear  material,  special,  of  low  strategic 
significance;  material  control  and 
accounting,    7575 
Operators'  licenses;  training  and  qualification  of 
civilian  nuclear  power  plant  personnel; 
policy  statement,     1 1 147 
Organization,  functions,  and  authority 
delegations: 
Investigations  Office;  issuance  of  subpoenas, 

20741 
Principal  office  addresses,  update,    21036 
Physical  Protection  of  Nuclear  Material 
Convention;  implementation,     12221 
Plant  and  materials;  physical  protection: 
Physical  Protection  of  Nuclear  Material 
Convention;  implementation,     12221 
Practice  rules: 
Electric  utilities,  financial  qualification 
requirements;  elimination  of  review; 
correction,    18852 
Exceptions  to  notice  and  comment 
rulemaking  procedures,     13006 
Correction,    1 5865 
Production  and  utilization  facilities,  domestic 
licensing: 
Electric  utihties,  financial  qualification 
requirements;  elimination  of  review; 
correction,     18852 
Emergency  planning:  individuals  exposed  to 
radiation  at  offsite  locations;  policy 
sutement,    20892 
Emergency  planning  and  preparedness; 

requirements,     19323 
Hydrogen  control  requirements,    3498 
Correction,    5567 
Source  material;  domestic  licensing: 

Physical  Protection  of  Nuclear  Material 
Convention;  implementation,     12221 
Regional  licensing  program,     14692 
Special  nuclear  material,  domestic  licensing: 

Regional  licensing  program,    14692 
Spent  nuclear  fuel  storage  capacity;  adequacy 
determinations,    5548 
Correction.    8605 
Sunshine  Act;  implementation;  interim,    20889 
Extension  of  time,    25907 

PROPOSED  RULES 

Byproduct  material,  domestic  licensing: 
Decommissioning  criteria  for  nuclear 
facilities,    5600 

Extension  of  time,    23025 
Petition  for  rulemaking;  medical  diagnostic 
device;  denied,    8 1 36 
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Byproduct  material,  human  uses: 
Phyisician's  use  of  radioactive  drugs; 

technetium>99m  labeled  sulfur  colloid, 
15752 
Environmental  protection  licensing  and 
regulatory  policy  and  procedures: 
E>ecommis$ioning  criteria  for  nuclear 
facilities,     5600 
Extensioa  of  time,    23025 
Exemptions  and  continued  regulatory  authority 
in  agreement  States  and  offshore  waters: 
Reporting  and  recordkeeping  requirements, 
19695 
Financial  protection  requirements  and 
indemnity  agreements;  extraordinary 
nuclear  occurence  criteria  revision,     13978 
National  security  information  program; 

implementaticm,     10064 
Nuclear  materials,  special;  domestic  licensing: 
Decommissioning  criteria  for  nuclear 
facilities,    S600 
Extension  of  time,    23025 
Nuclear  Waste  Policy  Act: 
Radioactive  wastes,  high  level;  disposal  in 
geologic  repositories;  licensing 
procedures,    2579 
Practice  rules: 
Adjudications;  disclosure  or  nondisclosure  of 
information;  special  procedures  for 
resolving  conflicts,    21072 
Correction.    23138 
Criteria  for  reopening  records  in  formal 

licensing  proceedings;  correction,    2579 
Production  and  utilization  facilites,  domestic 
licensing: 
Decommis.sioning  criteria  for  nuclear 
facilities 
Extension  of  time,    23025 
Production  and  utilization  facilities,  domestic 
licensing: 
Advanced  nuclear  power  plants;  policy 
sutement.    11882 
Correction,     13810 
Codes  and  standards  for  nuclear  power 
plants;  ASME  light-water-cooled  plant 
components  code,  etc.,    20574 
Communications  procedures,     11884 
Decommissioning  criteria  for  nuclear 

facilities,    5600 
Emergency  planning  and  preparedness; 
potential  impact  of  earthquakes; 
extension  of  time,    3797 
Fire  protection  policy  recommendations; 

availability,  etc.,    2056 
Petition  for  rulemaking;  emergency  response 
plans,    20799 
Correction.    24655 
Specific  exemptions;  clarification  of 
standards,     16506 
Radiation  licenses  and  safety  requirements  for 
well-logging  operations,     13797 
Correction,     15902 
Radioactive  material  packaging  and 
transportation: 
Evaluation  and  shipment  of  irradiated 

reactor  fuel;  rulemaking  petition,    4866 
Radioactive  materials,  accidental  and 

unexpected  releases  cleanup;  licensees,     , 
financial  responsibility  requirements; 
advance  notice,    23960 
Radioactive  wastes,  high-level,  disposal  in 
geologic  repositories: 
Environmental  standards;  petition  for 
rulemaking,     18267 


Regulatory  agenda,    18154 
Rulemaking  petitions: 
Nevada  and  Minnesota,     18267 
Nuclear  Radiation  Consultants,    8136 
Southern  California  Edison  Co.,    20799, 

24655  j 

Wisconsin,    4866  ' 

Small  business  size  standards  determinations; 

advance  notice,    20913 
Source  material,  domestic  licensing:  ^ 

Decommissioning  criteria  for  nuclear 
facilities,    5600 

Extension  of  time,    2302S 
Reporting  and  recordkeeping  requirements, 

19695 
Uranium  mill  tailings  ~ 

Conformance  to  EPA  standards; 

extension  of  time,    2293 
Ground  water  protection,  etc.; 

advance  notice;  extension  of  time, 
2393 
Special  material,  domestic  licensing: 
Reporting  and  recordkeeping  requirements, 
19695 

NOTICES 

Abnormal  occurrence  reports: 
'AC  electrical  power;  loss  of  offsite  and 

onsite  power,     1140 
Degraded  isolation  valves  in  emergency  core 

cooling  systems,  etc.,     1 5007 
Periodic  reports  to  Congress,    23855 
Quarterly  reports  to  Congress,     18755, 
23850 
Agency  information  collection  activities  under 
OMB  review,    5453,    5828,    6291,    9733, 
10123,     12667,     13296,     13433,     14472, 
15511,     19824,    20513,    21673,    25136 
Committees;  establishment,  renewals, 
terminations,  etc.: 
Medical  Uses  of  Isotopes  Advisory 

Committeee,     14185 
Review  of  Enforcement  Policy  Advisory 
Committee,    26066 
Enforcement  policy;  Ad  Hoc  Advisory 

Committee  review  study;  inquiry,     1 142 
Environmental  standard  review  plans; 
radiological  impacts,  releases  to 
groundwater;  availability  and  inquiry, 
21375 
Environmental  statements;  availability,  etc.: 
Babcock  &  Wilcox  Co.,     13297 
Baltimore  Gas  &  Electric  Co.,    4284, 

13893,     14185 
Carolina  Power  &  Light  Co.,    902,    10124, 

20014 
Carolina  Power  &  Light  Co.  et  al.,    21673 
Cincinnati  Gas  &  Electric  Co.  et  al.,    15018 
Cleveland  Electric  Illuminating  Co.,    8805, 

26862 
Commonwealth  Edison  Co.,    5331,    5829, 

19596,    24968 
Connecticut  Yankee  Atomic  Power  Co., 

13433 
Detroit  Edison  Co.,     1 1026 
Duke  Power  Co.  et  al.,     12*21,     15802, 

18332,    25804 
Duquesne  Light  Co.  et  al.,    2743,     15514, 

25806 
Florida  Power  Corp.  et  al.,    26422 
Florida  Power  &  Light  Co.  et  al.,    2112, 

7422 
General  Electric  Co.,    7243 
General  Public  Utilities  Nuclear  Corp., 

16572,    20305     ' 
Georgia  Power  Co.  et  al.,    2113,    4605, 
15515,    20157 


Gulf  States  Utilities  Co.  et  al.,    1649,    5331, 

5829 
Illinois  Power  Co.  et  al.,    7244,    15663. 

23366 
Iowa  Electric  Light  &  Power  Co.,    20862 
Kansas  Gas  &  Electric  Co.,     1649,    7018 
Louisiana  Power  &  Light  Co.,    9917 
Maine  Yankee  Atomic  Power  Co.,    ^868 
Manhattan  College,    9734 
Mississippi  Power  &  Light  Co.  et  al.,    5830 
National  Bureau  of  Standards,     13686 
Nebraska  Public  Power  District,    12667 
Niagara  Mohawk  Power  Corp.,    20511 
Northeast  Nuclear  Energy  Co.,    3607, 

13434,     14186,    18333,    21954 
Northern  States  Power  Co.,    18333 
Northrop  Corp.,    2535 1 
Omaha  Public  Power  District,    20156 
Pacific  Gas  &  Electric  Co.,    16573 
Philadelphia  Electric  Co.  et  al.,    9735 
Power  Authority  of  Sute  of  New  York, 

15515 
Public  Service  Electric  &  Gas  Co.,    26422 
Rochester  Gas  &  Electric  Corp.,    1 1274 
Rocky  Mountain  Energy  Co.,     14053, 

21955 
Tennessee  Valley  Authority,    12668,    15516 
Toledo  Edison  Co.  et  al.,    581 
UNC  Resources,  Inc.,    6085 
University  of  Missouri,    1285,     14476 
University  of  Texas,    23088 
University  of  Utah,     14780 
University  of  Virginia,    205 1 2 
Virginia  Electric  &  Power  Co.,     15517 
Virginia  Polytechnic  Institute  and  State 

University,     14478 
Washington  Public  Power  Supply  System  et 

al.,    21525 
Western  Nuclear  Inc.,    8202 
Westinghouse  Electric  Corp.,    21378,    26863 
Whittaker  Corp.,    24718 
Wisconsin  Electric  Power  Co.,    20863 
Export  and  import  license  %pplications  for 
nuclear  facilities  or  materials,    2867, 
10330,     16373,    25135 
Meetings: 
Enforcement  Policy  Review  Advisory 

Committee,    12097 
Medical  Uses  of  Isotopes  Advisory 

Committee,    629ll 
Reactor  Safeguards  Advisory  Committee, 
199,    368,    579,     1143,    1650,     1950, 
2742,    3069,    3608,    4002,    4931,    4932, 
6293,    6417,    7017,    7152,    7859, 
8419,    8685,    8686,     10330, 
11030,    11604,    12881,    13108, 
15019, 
18334, 
20634, 
23206, 
26279, 


5453, 

8202, 

1 1025, 

13436, 

15994, 

19826, 

21672, 

25800, 


13893, 
15996, 
20305, 
23205, 
25801, 
Proposed  schedule, 
11024,     15994, 


15511, 

18589, 

20635, 

23207, 

26643, 
3069,    7150, 
20963,    25133 


15512, 
18755, 
21522, 
25351. 
26863 
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Regional  State  Liason  Officers,    13686 
Review  of  Enforcement  Policy  Advisory 

Committee,    2636,    26066 
Three  Mile  Island  Unit  2  Decontamination 
Advisory  Panel,    4286,     11604,     18756 
Meetings;  Sunshine  Act,    202,     1161,    2371, 
3452,    4012,    5030,    5851,    7158,    8047, 
9148,     10140,     11044,     11989,     13113, 
14073,     15274,     16192,     18612,     19264. 
20161,    21163,    23103,    23786,    24609. 
25511,    26437 
Memorandum  of  understanding: 
Radiological  emergency  planning  and 
prepared  ness,     1 548  5 
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Washington  State  Energy  Facility  Site 
Evaluation  Council.     1 1962.     14782 
Nuclear  medicine: 
Radiophannaceuticals;  use  of  sodium 

pertechnetate  for  nasolacnmal  imaging 
and  sulfur  colloid  for  esophageal 
inuging,    7663 
Nuclear  Waste  Policy  Act: 

Design  informalion  needs  in  site 

charactenzation  plan;  draA  technical 
position;  availability.     14479 
Technical  assistance  to  nonuclear  weapon 
sutes;  update.    13738 
Operating  licenses,  amendments;  no  significant 
hazards  consideratioiis: 
Bi-weekly  notices,    23543.    24333,    25480 
Monthly  notices,    3047.    4932.    7979, 
12132.     15997.    20%9.    24333 
Organization  and  functions: 

Publication  sales  program  with  GPO,     14185 
Practice  rules; 
Late  allegations,  handling;  policy  statement. 
11030 
Regulatory  guides;  issuance,  availability,  and 
withdrawal.    2868.    3068.    5145,    5146, 
6082.    8804.    933'J.    9732.     10123.     10331. 
15803.     16179.     18335,    20017,    M724, 
25136,    25364,    26064  J 

Reports;  availability,  etc.:         ,         / 
Iniemational  atomic  energy  'VM^y  draft 
safety  guides.    2116.    2^,    6082. 
9338.     15512 
Nuclear  power  plant  piping;  dynamic  loads 

and  load  combinations  evaluation.     1 144 
Nuclear  power  plant  safely  analysis  report 

review.    3851.    4003 
Nuclear  power  plants,  station  blackout 

accidents;  evaluation.    24332 
Piping  Review  Committee;  seismic  design- 
review  of  seismic  design  requirements 
for  nuclear  power  plant  piping 
evaluation,  etc..    24968 
Power  reactors,  containment  buildings; 

leakage  rale.    25495 
Steam  generator  tube  integrity;  resolution  of 
unresolved  safety  issues,     15798 
Rulemaking  petitions: 
Natural  Resources  Defense  Council.  Inc.. 
20306 
Safety  analysis  and  evaluation  reports; 
availability,  etc.: 
Niagara  Mohawk  Power  Corp.,    7244 
Southern  California  Edison  Co..    20157 
Senior  Executive  Service: 

Performance  Review  Board;  membership. 
4606 
Three  Mile  Island  Unit  2  cleanup;  progress 

report.    9143 
Applicauons,  etc.: 

Alabama  Power  Co.,    3435 

American  Electric  Power  Service  Corp., 

14472 
Applied  Health  PhysKS,  Inc..     1144.     15799 
Arizona  Public  Service  Co.  et  al.,    904, 

6083.    7152,    13686,     19500,    24332 
Babcock  &  Wilcox.     1948.    14185 
Baltimore  Gas  &  Electric  Co..    7420.    9733, 

13894.     15661.     16180 
Boston  Edison  Co..    7860.     11605.     14780 
Carolina  Power  &  Light  Co.  et  al..    8024. 
11960.     15513.     19097.    21953.    24719. 
25801 
Cincinnati  Gas  A  Electric  Co.  et  al..    21378 
Cleveland  Electric  Illuminating  Co.  et  al.. 

11471.     12669.     16180.     18332 
Columbia  University.    19098 


Commonwealth  Edison  Co..    3605.    4003. 

5147.    7243,    7420,    8201.    26279 
Community  Hospital,    1 145 
Connecticut  Light  k  Power  Co.  et  al., 

21523 
Connecticut  Yankee  Atomic  Power  Co., 

15801,    25364 
Consolidated  Edison  Co.  of  New  York, 

2357 
Consumers  Power  Co..    4605.     13108, 

25495 
Dairy  land  Power  Cooperative.    20016 
Detroit  Edison  Co.  et  al..    10561.     12420. 

12426.    24602 
Duke  Power  Co.    21152.    26863 
Duke  Power  Co.  et  al..    903.    3435,    9143, 

16758.     19824.    23088.    24602,    25351 
Duquesne  Light  Co.  et  al..    19099 
Energy  Department  et  al..    5146,     13896 
Florida  Power  Corp.  et  al.,     1949,    24849, 

24969.    25802.    26420 
Florida  Power  k  Light  Co.  et  al..    2869. 

6085.    6293.    7862.    9529.    9734.    9919, 

13896  "^ 

General  Electnc  Co..    369.    903,    2634, 

10561.  10562 

General  Public  Utilities  Nuclear  Corp.. 

2870.     16572.    21525.    23778 
Georgia  Power  Co.  el  al..    21 14,    3436. 

5454.    9917.    20965 
Gorsira  X-Ray.  Inc..    3850.     14473 
Gulf  States  Utilities  Co.  et  al..    14052 
Houston  Lighting  &  Power  Co.  et  al.. 

10562.  11605.    20635.    23564 
Illinois  Power  Co..  et  al..     10331 
Illinois  Power  Co.  et  al..    21378 

Iowa  Electnc  Light  A  Power  Co..     10124 
Iowa  Electric  Light  &  Power  Co.  et  al., 

24331 
John  C.  Haynes  Co.,     14474.    20634 
Kansas  Gas  Sl  Electric  Co.,    25351 
Kansas  Gas  &  Electric  Co.  et  al.,     10562, 

24602 
Kerr-McGee  Chemical  Corp,    2634,    6416 
Long  Island  Lighting  Co.,    2114.    5147. 

8202.    3420.     14781.    20512.    21674 
Louisiana  Power  &  Light  Co..     11605 
Maine  Yankee  Atomic  Power  Co..    7018. 

20966 
Manhattan  College,     12880 
Met  Lab.  Inc..    20966 
Metropolitan  Edison  Co.  el  al..    580.    7243. 

9143.    20512 
Mississippi  Power  A  Light  Co.  et  al..    8687 
Nebraska  Public  Power  District.     13895 
Northeast  Nuclear  Energy  Co.,     15798 
Northeast  Nuclear  Energy  Co.  et  al..    20635 
Northern  Suies  Power  Co..    4285.    20512. 

20967 
Northrop  Corp..    21153.    26862 
Nuclear  Fuel  Services.  Inc..    4286.    8420. 

19825 
Pacific  Gas  4  Electric  Co..    2634.    9338. 

14186.     19099.    24603.    25136,    25352 
Pennsylvania  Power  &  Light  Co.,    904, 

7423,     15664 
Pennsylvania  State  University.     16180 
Philadelphia  Electric  Co..     19826.    21379 
Philadelphia  Electric  Co.  et  al..     1650, 

2636,    3*37.    7152.     11026.    26280 
Pittsburgh  Testing  Laboratory.    23367 
Power  Authority  of  Slate  of  New  York. 
1286.    2871.    4929.     13434.    20017 
Public  Service  Co.  of  New  Hampshire  et  al., 

11961 
Reich  Geo-Physical,  Inc.,     10563.    23779 


Richard  L.  Roudebush  Veterans 

Administration  Medical  Center,    373 
Rochester  Gas  A  Electric  Corp.,    5020,  I 

12423,    23779 
Sacramento  Municipal  Utility  District, 

20514,    24723 
Southern  California  Edison  Co.,     18587 
Southern  California  Edison  Co.  et  al..    9736 
Syncor  International  Corp.,     1 147 
Tennessee  Valley  Authority,    9918,     16574, 

26064 
Toledo  Edison  Co.  et  al..    2114 
Trans-Eastern  Inspection  Services.  Inc., 

14476 
Union  Carbide  Subsidiary  B.  Inc..    5458 
Union  Electric  Co..    3607.    8024.    20511. 

21379 
University  of  Lowell.    12668.     19827, 

26423 
University  of  Michigan,    2115 
University  of  Missouri,    3070,    6085.     15797 
University  of  Texas.    368.     12669,    23207, 

24605 
University  of  Utah,     16181 
University  of  Virginia,    21379 
Veterans  Administration  Hospital  (Boston), 

370 
Veterans  Administration  Medical  Center, 

9918.     13436 
Virginia  Electric  A  Power  Co..    2635, 

11%2.     13109 
Virginia  Polytechnic  Insitute  and  State 

University,     15803 
Washington  Public  Power  Supply  System, 

7424.    7426.     19596 
Wisconsin  Electric  Power  Co..     14479  ^\ 
Wisconsin  Public  Service  Corp..    8688      \ 

OCCUPATIONAL  SAFETY  AND 
HEALTH  ADMINISTRATION 

RULES 

Health  and  safety  standards: 
Cotton  dust;  ring  spinning  operations;  stay  of 

effective  date.     14698 
Educational/scientific  diving;  inapplicability 
of  commercial  diving  operations 
regulations;  guidelines,  etc..     1046 
Employee  exposure  and  medical  records, 

access;  partial  stay  extended,    5752 
Ethylene  oxide;  occupational  exposure,    64 
Effective  date  change  and  reporting 
and  recordkeeping  requirements, 
9800 
Power  lawnmowers;  definitions.    4648 
Procedure  rules: 
Issuance  of  subpoenas  and  failure  of  parties 
to  file  briefs.    16474 
State  plans;  development,  enforcement,  etc.: 
Alaska.    14924 
Arizona,    25S61 
Kentucky,    24884 
New  York.    21046 
Wyoming.    26548 

PROPOSED  RULES 

Construction  health  and  safety  standards: 
Compressed  air  and  decompression  tables; 
advance  notice.     15756 
Health  and  safely  standards: 

Ethylene  oxide;  occupational  exposure; 

labeling  requirements  exemption,     12827 
Field  sanitation;  determination.     15086 
Formaldehyde;  occupational  exposure 
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Advance  notice,    15179 
Meeting.    1547 
Powered  platforms  for  exterior  building 

maintenance,    2890 

Extension  of  time,    1 5756 
Presence  sensing  device  initiation  of 

mechanical  power  presses,  etc.,    12700 
State  plans;  development,  enforcement,  etc.: 
Arizona,    2440,    6956 
Indiana,    2446,    6956 
Iowa,    2448,    6956 
Kentucky.    2454,    6956 
Maryland.    2460,    6956 
Minnesota,    2467,    6956 
North  Carolina,    2473,    6956 
South  Carolina.    2475,    6956 
Tennessee.    2477.    6956 
Utah.    2483.    6956 
Vermont,    6956 
Virginia,    2489,    6956 
Wyominng,    2491.    6956 

NOTICES 

Biotechnology  guidelines;  inquiry.    14468 
Committ^;  establishment,  renewals, 
terminations,  etc.: 
Occupational  Safety  and  Health  National 
Advisory  Committee;  request  for 
nomination  of  members,    1 1952 
Meetings: 
Construction  Safety  and  Health  Advisory 

Committee,    8407 
Occupational  Safety  and  Health  National 
Advisory  Committee,    7007.    8407, 
23848 
State  plans;  standards  approval,  etc.: 
Alaska.    3987.    39881,    3989,    20957 
Arizona.    9915 
Maryland.    3989       | 
Nevada.    20144        | 
Oregon.    3990,    3991 
South  Carolina,    399Q 
Utah.    9528  I 

Virgin  Islands.     19821 
Washington,    3992,     19822,    20150,    20958 
Wyoming,    24063 
Variance  applications,  etc.: 
AM  AX  Lead  Co.  of  Missouri.    15004 
ASARCO.  Inc.,    11598.    24961 
Chlorine  Institute,  Inc.,    25343 
Graniteville  Co..    6411 
Lead;  temporary  variances.    10550 
St.  Joe  Lead  Co..    24963 
St.  Regis  Corp.,    15654,    26853 
Zum  Industries,  Inc./Tileman  &  Co.,  Ltd., 
20145 

OCCUPATIONAL  SAFETY  AND 
HEALTH  REVIEW 
COMMISSION 


J, 


1670,    5350,     15671 


NOTICES 

Meetings;  Sunshine  Ac 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 
13111 


OCEANS  AND  ATMOSPHERE, 
NATIONAL  ADVISORY 
COMMITTEE 


NOTICES 

See  meeting  notices  under  National  Oceanic 
and  Atmospheric  Administration 

OmCE  OF  MANAGEMENT  AND 
BUDGET  j 

See  Management  and  Budget  Office. 

OFFICE  OF  UNITED  STATES 
TRADE  REPRESENTATIVE 

See  Trade  Representative,  Office  of  United 
States. 


OIL 

See  Economic  Regulatory  Administratiott, 
Geological  Survey. 
International  Trade  Administration. 
Land  Management  Bureau. 
Minerals  Management  Service. 
National  Park  Service. 


OVERSEAS  PRIVATE 

INVESTMENT  CORPORATION 

NOTICES 

Insurance  contract;  proposed  revision,    20945 
Meetings;  Sunshine  Act,    4936,    16771 

PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

NOTICES 

Committees;  establishment,  renewals,    > 
terminations,  etc.:  '  i 

Conservation  Programs  Task  Force  rt  al., 

4607 
Losses  and  Goals  Advisory  Committee  et  al., 

14783 
Meetings: 
Coal  Options  Task  Force,    5333,    8689, 

14480 
Conservation  Programs  Task  Force,    5333, 

8689,    1 1606 
Demand  Forecasting  Advisory  Committee,  ' 

1656.    5333.    8689.    11771 
Economic  Forecasting  Advisory  Committee, 

1655,     12427 
Hydropower  Assessment  Steering 

Committee,    1656,    11032,    20158, 

24851 
Industrial  Conservation  Advisory  Task 

Force.    1656 
Losses  and  Goals  Advisory  Committee, 

16763.    21526,    24971 
Options  Evaluation  Task  Force,    6086, 

15253,    23368 
Production  Planning  Advisory  Committee, 

18756,    24070  j 

Resident  Fish  Substitutions  Advisory' 

Committee,    16373,    21526 
Residential  Model  Conservation  Standards, 

12427,    18336 
State  Agency  Advisory  Committee,    2875, 

7427.     11606.     16763,    20865 
Meetings;  Sunshine  Act,    595,    3615,    4299, 
6095,    9148,    12438,    15274,    19265. 
21690,    23239,    25512,    26284 
Power  plan  amendments: 
Columbia  River  Basin  fish  and  wildlife 

program.    2743,    1 1032 
Conservation  and  electric  power  plan,    2743 
Northwest  conservation  and  electric  power 

plan.    5021 


January-June  1985,  FEDERAL  REGISTER  INDEX 


Patent 

PACKERS  AND  STOCKYARDS 
ADMINISTRATION 

See  also  Agricultural  Marketing  Service. 

NOTICES 

Stockyards;  posting  and  deposting: 
Auction  Fann,  lA,  et  al.,    2306 
Dublin  Livestock  Co.,  GA,  et  al.,    7807 
South  Central  Livestock,  Inc.,  GA,  et  al., 
7808 

PANAMA  CANAL  COMMISSION 

RULES 

Air  navigation  for  Canal  Zone  Military 

Airspace  Restricted  Area  and  Canal  Zone 
judiciary;  CFR  Parts  removed,    6170 
Shipping  and  navigation: 
Vessels,  arriving  and  departing;  and 
hazardous  cargoes,    19676 

PROPOSED  RULES 

Federal  claims  collection;  salary  offset 
procedures,    19539 
Correction.    23028 
Regulatory  agenda,     17962 
Shipping  and  navigation: 
Vessels,  arriving  and  departing;  and 
hazardous  cargoes,    5781 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,    7020 

PAROLE  COMMISSION 

RULES 

Federal  prisoners;  paroling  and  releasing,  etc.: 
Presentence  investigation  report;  disclosure 
procedures.    12789 

PROPOSED  RULES 

Federal  prisoners;  paroling  and  releasing,  etc.: 
Couri-ordered  financial  obligations;  child 
suppori  or  alimony  payments,  etc.; 
clarification  of  requirements.    24235 
Prison  overcrowding,  relief;  referral  of  cases 
to  Prison  Bureau;  program  discontinued. 
24234 

Correction.    24782 
Youth/Narcotics  Addict  Rehabilitation  Act 
cases  separate  guidelines  eliminated, 
offense  severity  examples  changed,  etc., 
24236 
Correction,    26004 

NOTICES 

Federal  prisoners;  paroling  and  releasing,  etc.: 
Parole  date  release;  experimental  procedures, 
3426 
Meetings;  Sunshine  Act,    3078,    4830,    13913, 
15808,    26284 

PATENT  AND  TRADEMARK 
OFFICE 

RULES 

Patent  cases: 

Patent  interference  proceedings 
Correction,    23122 
Practice  rules,    5158,    9368 

Correction.    11366.    25073,    25980 

PROPOSED  RULES 

Patent  cases: 
Fees;  revision.    25896 
Patent  interference  proceedings;  advance 
notice.    2294 
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Practice  rules,    3712 

NOTICES 

Mask  works;  interim  protection  Tor  nationals, 
domicilianes.  and  sovereign  authorities: 

Austnba.    24665,    26818 

Canada,    2S288 

European  Economic  Community,    26821 

Japan.    12355,     14277,     16530,    24668 

Netherlands,    24795,    26818 

Sweden.     1872a    25618 

United  Kingdom.    24666.    26818 

PEACE  CORPS 

RULES 

Conflict  of  interests,    20902 

Correction.    23299 
Privacy  Act;  implementation.    1844 

Correctioii.    4505 
PROPOSED  RULES 
Regulatory  agenda.     17966 
NOTICES 
Agency  infonnatioa  collection  activities  under 

OMB  review,    906 
Meetmgs: 

Advisory  Council.    I0S63 
Privacy  Act;  systems  of  records,    1950 

PENNSYLVANIA  AVENUE 
DEVELOPMENT 
CORPORATION 

PROPOSED  RULES 

Regulatory  agenda,    17968 
Relocation  assistance  and  real  property 

acquisition,  uniform  cost-effective  policies 

and  procedures.    21712 

PENSION  AND  WELFARE 

BENEFIT  PROGRAMS  OFFICE 

RULES 

Employee  benefit  plans;  temporary  bonding 
rules,  etc.,    26704 

PROPOSED  RULES 

Employee  benefit  plans: 
Plan  assets,  definition,    %1 

Hearing  rescheduled.     10073 
Transitional  rule  expiration  date 
modification.    6361 
Reporting  and  disclosure  requirements; 
exemption  and  alternative  method  of 
annual  reporting  for  plans  investing  in 
entities  with  plan  assets.    3362 

NOTICES 

Employee  benefit  plans;  class  exemptions: 
Customer  notes  of  employers  investment. 

13293 
Employee  benefit  plans  and  securities 

broker-dealers,    3427 
Short-term  money  market  instruments. 

14043 
Employee  benefit  plans;  prohibited  transaction 
exemptions: 
AFX  Group.  Inc..  et  al.,    2I95I 
Amett  Brokerage  Profit-Sharing  Plan  et  al.. 

10555 
Bartlemay  &  Associates,  Inc.,  et  al.,     16368 
Baton  Rouge  Building  and  Contniction 

Industry  Plan  et  al.,    7009 
Baton  Rouge  Building  St  Construction 

Industry  Plan  et  al..  20150 
Broman  A  Woolley  et  al..  7853 
Bryce  Corp.  et  al.,    5689  ( 


Cannany,  Thomas  B.,  M.D.,  et  al.,    6080 
Carolina  Surgical  Clinic  et  al.,    10560 
Century  Graphics  Corp.  et  al.,    20152 
Citizens  Bank  of  Evans  City  et  al.,    3041 
Cogan  MaiMgement  Inc.,    8418 
Cumberland  Farms  Employees'  Retirement 

Trust  et  al.,    9730 
ESI  Profit  Sharing  Retirement  Plan  A  Trust 

etal.,    7008 
First  Citizens  National  Bank  et  al.,    26855 
Gibson  Products  Co.,  Inc.,  et  al.,    25346 
Home  Savings  A  Loan  Association  et  al., 

11267.    20958 
Hudson  Valley  District  Council  Carpenters 

Annuity  Fund  et  al..    11272 
Intercontinental  Monetary  Corp.,    5017 
InterFirst  Corp.  et  al.,    7851 
J.  P.  Stevens  A  Co.,  Inc.,  et  al.,    2103 
Kay-Bee  Toy  A  Hobby  Shops,  Inc.,  et  al. 

3993.    13092 
Lehndorff  A  Babson  Property  Fund  et  al., 

8407 
Lincoln  National  Life  Insurance  Co.  et  al., 

11953 
Local  Union  No.  731,  International 

Brotherhood  of  Teamsters  et  al.,    20960 
Maritime  Associates  et  al.,    18945 
Northwestern  Ohio  Building  and 

Construction  Trades  et  al.,     11272 
Operating  Engineers  Pension  Trust  et  al., 

15240 
Paint  America  Co.  et  al.,    14045 
Penn  United  Technology.  Inc..  et  al.,     13094 
People's  Bank  of  Bridgeport  et  al.,    9726 
Peoples  Bank  A  Trust  et  al..    24064 
Peter  W.  Burk  Employee  Pension  Benefit 

Plan  etal.,    24065 
Retail  Clerks'  Local  919  Health  A  Welfare 

Trust  Fund  et  al.,    8414 
Royal  Bank  of  Canada  et  al..    5017 
San  Francisco  Photographers  Supply,  Inc., 

et  al.,     189.     15656 
Sherman  Clay  A  Co.  et  al.,     18947 
Shorr  Paper  Products.  Inc..  et  al..     1 1952 
Simpson  Manufacturing  Co..  Inc..  et  al., 

24600 
Texas  International  Airlines.  Inc.,     11273 
University  Avenue  Orthopaedic  Medical 

Group,  Inc.,  et  al.,     15659 
Washington  Mortgage  Co.,  Inc.,  el  al.,     1004 
Meetings: 
Employee  Welfare  and  Pension  Benefit  Plans 

Advisory  Council,    25133 

PENSION  BENEFIT  GUARANTY 
CORPORATION 

RULES 

Agency  decisions,  administrative  review; 
Appeals  Board  membership,    25221 
Multiemployer  plans: 
Approval  of  plan  amendments;  procedures, 

12796 
Insolvency  notification  procedures,     12791 
Late  premium  payment  and  employer 
liability  underpayments  and 
overpayments:  change  in  interest  rate; 
correction,     1210 
Premium  payment;  due  date;  request  for 
comments,    12533 
Correction,    23299 
Withdrawal  liability,  notice  and  collection; 
interest  rates,     12790,    26707 
Single-employer  plans: 

Benefit  reductions  in  terminated  plans  and 
recovery  benefit  overpayments,    3892 


Late  premium  payment  and  employer 

liability  underpayments  and 

overpayments;  change  in  interest  rate; 

correction,     1210 
Non-multiemployer  plans;  interest  rates  and 

factors,     10498 
Premium  payment;  due  date;  request  for 

comments,    12533 
Valuation  of  plan  benefits;  interest  rates  and 

factors,    6342,     14700,    20205.    24914 

PROPOSED  RULES 

Multi-employer  plans: 

Premium  payment;  due  date,     1065 

Valuation  of  plan  benefits  and  plan  assets 
following  mass  withdrawal,    6956 
Regulatory  agenda,     17970 
Single  employer  plans: 

Premium  payment;  due  date,    1065 
Single-employer  plans: 

Valuation  of  plan  benefiu;  terminating  plan 
assets,    19386 

NOTICES     I 

Agency  information  collection  activities  under 
OMB  review,    907,    5334,    5459,     10331 
Multiemployer  pension  plans: 

Bond/escrow  exemption  requests  ~ 

Great  Atlantic  &  Pacific  Tea  Co., 
Inc.,  etal.,    11771 
Effect  of  withdrawal  following  sale  of  assets; 

inquiry,    2116 
Special  withdrawal  liability  rules  approval 
requests  - 

ILGWU  National  Retirement  Fund, 
ll%5 
Substantial  damage  determination  requests  -- 
TAF  Delivery  Systems,  Inc.,     12882 
Privacy  Act;  systems  of  records,    16028 

PENSION  PLANS 

See  Internal  Revenue  Service. 

Pension  and  Welfare  Benefit  Programs  Office- 
Pension  Benefit  Guaranty  Corporation. 
Personnel  Management  Office. 
Railroad  Retirement  Board. 
Social  Security  Administration. 
Veterans  Administration. 
Workers'  Compensation  Programs  Office. 

PERSONNEL  MANAGEMENT 
OFFICE 

RULES 

Absence  and  leave;  use  of  restored  annual 

leave;  interim,    3314 
Administrative  law  judges,  retired;  temporary 

reemployment.     1 5407 
Conflict  of  interests; 

Public  financial  disclosure,  post-employment 
conflicts,  and  standards  of  conduct, 
1203 
Excepted  service: 
Cooks;  Schedule  A  appointment  authority 
revocation,     11145 
Freedom  of  Information  Act;  implementation, 
3307 
Correction,    8993 
Health  and  counseling  programs.  Federal 
employees: 
Alcoholism  and  drug  abuse  programs  and 
services,     16691 
Health  benefits.  Federal  employees: 
Comprehensive  medical  plan  applications 
deadline,    8315 
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Fonner  sponses  of  civil  service  employees 
and  retirees;  enrollment  in  program; 
interim,    24757 
Life  insurance;  basic,  standard,  additional,  and 
family  optional: 
Assignment  of  Federal  judges  ownership; 

interim,    809S 
Coverage  conveition  to  individual  policy, 

7903 
Premium  reduction  and  open  enrollment 
period,    15428,    26687 
Pay  administration: 
DeductionI  from  civilian  pay  for  increase  in 
uniformed  service  retired  or  retainer 
pay;  revocation,    2039 
Grade  and  pay  retention;  RIF  retroactive 

benefits  removed,    23663 
Within-grade  increases  and  termination  of 
grade  or  pay  retention;  appeal  rights  for 
denial,    427 
Performance  management  and  recognition 

system;  interim,    11788 
Reemployment  rights: 
Panama  Canal  Commission  employees, 
13963 
Retirement: 
Civil  Service  Retirement  Spouse  Equity  Act 
of  1984;  implementation;  interim,    20064 
Correction,    21031 
Senior  Executive  Service: 
Appointment,  reassignment,  transfer,  and 
reinstatement,    6153 
Veterans  readjustment  appointments; 

temporary  and  term  employment;  interim, 
13172 

PROPOSED  RULES 

Absence  and  leave: 
District  of  Columbia  Government 
employment;  clarification,    7922 
Life  insurance;  basic,  and  standard,  additional, 
and  family  optionaL 
Premium  reduction  and  open  enrollment 
period,     15428 
Pay  administration: 

Federal  claims  collection;  installment 
collrt.tions;  agency  definition,  etc., 
18267 
Grade  and  pay  retention,    20422 
Special  salary  rate  schedules  for  recruitment 
and  retention,    21266 
Personnel  records: 

Employee  medical  file  system,    15158 
Recruitment,  selection,  and  placement: 
Veterans,  preference  eligible;  outplacement 
assistance  program,    3530 
Regulatory  agenda,     17938 
Retirement: 
Civil  Service  Retirement  and  Disability 

Fund;  Federal  claims  collection,  filing  of 
debt  claims,    473 
Correctiorv    2575 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,    5332,    23779 
Committees;  establishment,  renewals, 
terminations,  etc.: 
President's  Commission  on  White  House 
Fellowships,    5333 
Excepted  service: 
Schedules  A,  B,  and  C;  positions  placed  or 
revoked,  update,    3852,    8026,    11962, 
19598,    21674 
Health  benefits.  Federal  employees: 

Reserve  levels;  hearing  and  inquiry,    21526 
Life  insurance  program;  Federal  employees: 
Open  enrollment  period  (1985),    8026 


Meetings: 
Federal  Prevailing  Rate  Advisory 
Committee,    2357.    7019,     11964, 
16182,    20515,    25138 
Privacy  Act;  computer  matching  program, 

26280 
Privacy  Act;  systems  of  records,    1 5253 
Senior  Executive  Service: 
Career  reserved  positions;  list,    12890 

PESTICIDES 

See  Environmental  Protection  Agency. 
Food  and  Drug  Administration. 

PLANTS 

See  Animal  and  Plant  Health  Inspection  Service. 
Fish  and  Wildlife  Service. 

POLLUTION 

See  Coast  Guard. 

Environmental  Protection  Agency. 
Environmental  Quality  Council 
Federal  Aviation  Administration. 
Federal  Maritime  Commission. 
Occupational  Safety  and  Health 
Administration. 

POSTAL  RATE  COMMISSION 

PROPOSED  RULES 

Practice  and  procedure: 
Domestic  Mail  Classification  Schedule, 
publication,    21628 

NOTICES  ,  I 

Complaints  filed: 
Advo-Systems,  Inc.,    5703,    11035,    21154 
Tri-Parish  Journal,  Inc.,    24971 

Meetings;  Sunshine  Act,    14487,    24740, 
25512 

Post  office  closings;  petitions  for  appeal: 
Boyds,  WA,     10125 
Chester  Depot,  VT,    5023 
East  Nicolaus,  CA,    25638 
Guauy,  CA,    23565  I 

Philomath,  G A,    2117  ] 

Ranchito,  CA,     13686  I 

Range,  AL,    2357  I 

Roanoke,  WV,     1010  I 

Rock  Glen,  NY,     1148 
Wadsworth,  NY,    1010  ! 

Williams  Mountain,  WV,    1656 

Visits  to  facilities,    2117,    7153,    10563, 
16764,    21380,    24851 

POSTAL  SERVICE 

RULES 

Domestic  Mail  Manual: 
Combined  presort  and  ZIP  plus  4  presort 

first-class  mailings,     13569 
Merchandise  Return  Service,    9622 

Correction,     11151,     14216 
Miscellaneous  amendments,    5580,     12019 
Post  office  box  fee  group  application,    26561 
Rates,  fees,  and  classifications  changes;  final 

rule  and  request  for  comments,    2787 
Solicitations  in  guise  of  bills,  invoices,  or 

statements  of  accounts,    5581 
Third-class  bulk  rates;  annual  fees,    20567 
Undeliverable-as-addressed  mail;  handling 

changes,    7049 
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Presidential 

Handicapped  persons;  accessibility  of  postal 
services,  programs,  facilities,  and 
employment,    14098 
International  Mail  Manual;  Express  Mail 
Service: 
Denmark,    7048 
Finland,    763 
Portugal,    7048 
Saudi  Arabia,    763 
Turkey,    7048 

United  Arab  Emirates,    7048 
Procurement  of  property  and  services: 
Postal  Contracting  Manual;  amendments, 
9015 

PROPOSED  RULES 

Domestic  Mail  Manual: 
Addressing  procedures,    6007 
Combined  presort  and  ZIP  plus  4  presort 

first-class  mailings,    4709 
Company  permit  imprints,    23317 
Five-digit  ZIP  code;  use  for  presort  discount 

mailings,  etc.,     10991 
Post  office  box  fee  group  application,    8345 
Second-class  periodicals;  applicable  rates  for 
Plus  issues,    9051 
Extension  of  time,    13050 
Third-class  bulk  rates;  aiuual  fees,    12839 
Undeliverable-as-addressed  mail;  handling 
changes,    1870 
Floodplain  management  and  protection  of 

wetlands  procedures,    26811 
Freedom  of  Information  Act;  implementation, 

1069 
International  Mail  Manual;  Express  Mail 
Service: 
Denmark,    2070 
Panama,    23146 
Portugal,    2070 
Turkey,    2070 

United  Arab  Emirates,    2070 
National  Environmental  Policy  Act; 

implementation,    26811 
Relocation  assistance  and  real  property 

acquisition,  uniform  cost-effective  policies 
and  procedures,    21752 

NOTICES 

Environmental  statements;  availability,  etc.: 

General  Mail  Facility,  NY,    24605 
International  rates  and  fees,    2358 
Meetings;  Sunshine  Act,    2121,    3867,    6425, 

7691,    10141,    11989,    13914,    16580, 

20033,    21543,    24872 
Postal  rates,  fees,  and  mail  classifications; 

changes,    1010,    2358 
Privacy  Act;  computer  matching  program, 

18591 
Privacy  Act;  computer  matching  program  and 

systems  of  records,    6086 
Privacy  Act;  systems  of  records,     18589 

PRESIDENTIAL  DOCUMENTS 

ADMINISTRATIVE  ORDERS 

Africa;  financial  assistance  under  Migration  and 
Refugee  Assistance  Act  of  1962 
(Presidential  Determination  No.  85-3  of 
January  11,  1985),    3877 

Algeria;  purchase  of  U.S.  arms  (Presidential 
Determination  No.  85-12  of  April  10, 
1985),    16683 
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Presidential 

Caiudian-U.S.  crude  oil  transfers  (Presidential 

Findings  of  June  14.  1985).    2S189 
El  Salvador:  U.S.  mlitary  assistance 

(Presidential  Determination  No.  8S-9  of 

March  29,  1985),     14363 
Export  control  regulations  (Notice  of  March 

28.  1985).     12513 
Haiti;  U.S.  military  assistance  (Presidential 

Determination  No.  85-10  of  April  2,  1985). 

14207 
Lemons  and  oranges,  imports  (Memorandum  of 

June  20,  1985).    25685 
Malawi;  purchase  of  U.S.  arms  (Presidential 

Determination  No.  85-4  of  February  4, 

1985).    6329 
Mozambique;  purchase  of  U.S.  arms 
^^^      (Presidential  Determination  No.  85-7  of 
flH      February  II.  1985).    6335 

Relocation  assistance  and  real  property 

acquisition,  uniform  (Memorandum  of 

February  27.  1985),    8953 
Sierra  Leone;  purchase  of  U.S  arms 

(Presidential  Determination  No.  8S-S  of 

February  5,  1985),    6331 
Togo;  purchase  of  U.S.  arms  (Presidential 

Determination  No.  85-6  of  February  11, 

1985).    6333 
Yugoslavia;  U.S.  military  aid  (Presidential 

Determination  No.  85-8  of  February  16, 

1985),    7901 

EXECUTIVE  ORDERS 

Arctic  research  (EO  12501),    4191 
Committees;  establishment,  renewals, 
terminations,  etc.: 
Arctic  Research  Commission  (EO  1 2501 X 

4191 
Chemical  Warfare  Review  Commission  (EO 

12502),    4195 
Child  Safety  Partnership,  President's  (EO 

12511),     18449 
Executive  Exchange.  President's  Commission 

on(E0  12516X    21417 
Interagency  Arctic  Research  Policy 

Committee  (EO  12501).    4191 
Mediation  and  Conciliation.  President's 

Advisory  Committee  (EO  12497).    229 
Nuclear  Weapons  Program  Management, 
President's  Blue  Ribbon  Task  Group 
(EO  12499),    2947 
Organized  Crime,  President's  Commission 

(EO  12507),     11835 
Outdoor  Recreation  Resources  Review, 
Presidential  Commission  (EO  12503), 
4491 
Technical  Review  Group  on  Inertial 

Confinement  Fusion  (EO  12509),    1S093 
World  Tourism  Organization,     11837 
Conversion  of  OMB  appointments  (EO  12505), 

6151 
Defense  Secretary  and  Service  Secretaries, 

order  of  succession  (EO  12514),    20383 
EURATOM,  nuclear  cooperation  with  (EO 

12506),    8991 
Federal  real  property  management  (EO  12512), 

18453 
Foreign  assistance  functions,  delegation  to 
Sute  Department  and  IDCA  (EO  12500X 
3733 
Generalized  System  of  Preferences, 

amendmenU(EO  12515).    20385 
Generalized  System  of  Preferences; 

amendments  (EO  12519).    25037 
Government  employees: 
Cost-of-living  allowances,  non-foreign  areas 
(EO  12510).     15535 


Defense  Department  employees  in  Panama, 
quarters  allowance  (EO  12520).    25683 
Federal  employee  relocation  expenses; 

reimbursement  (EO  12522).    26337 
Pay  and  allowances,  rates  (EO  124%),    211 
Military-related  exports,  offsets  (EO  12521), 

26335 
Nicaragua;  prohibition  of  trade  (EO  12513), 

18629 
Regulatory  planning  process  (EO  1 2498), 

1036 
Semiconductor  chip  products,  protection  (EO 

12S04),    48497 
Trade  in  services  (EO  12518),    23661 
United  Sutes-India  Fund  for  Cultural, 

Educational,  and  Scientiflc  Cooperation, 
delegation  of  functions  (EO  12517), 
23105 

PROCLAMATIONS 

Imports  and  exports: 
Carribbean  Economic  Recovery  Act; 

implemenution  (Proc.  5308),     10927 
Civil  aircraft  and  globes;  tariff  modifications 

(Proc.  5291),    223 
High  technology  products;  duty  reductions 

(Proc.  5305),    7571 
Pasta  from  European  Economic  Community; 

duty  increase  (Proc.  5354),    26143 
Sugar-containing  articles  (Proc.  5294),    4187 
Sugar-containing  articles  (Proc.  5340), 

20881 
Sugars,  sirups,  and  molasses  ~ 

Import  fees  (Proc   5313),     12987 
Tariff  modifications  (Proc.  5297), 
4847 
Special  observances: 
Afghanistan  Day  (Proc   5309).     11829 
Allergy  and  Asthma  Awareness  Week, 

National  (Proc.  5338),    20193 
Asian/Pacific  American  Heritage  Week 

(Proc.  5325),     16207 
Baltic  Freedom  Day  (Proc.  5352),    25193 
Big  Brothers  and  Big  Sisters  Week,  National 

(Proc.  5300),    6147 
Cancer  Control  Month  ( Proc.  5311).    11833 
Child  Abuse  Prevention  Month.  National 

(Proc.  5315).     13753 
Child  Safety  Awareness  Month.  National 

(Proc.  5331).    18445 
Consumers  Week.  National  (Proc.  5306), 

8989 
Correctional  Officers  Week.  National  (Proc. 

5337),    20195 
DECA  Week,  National  (Proc.  5301),    6149 
Defense  Transportation  Day,  National,  and 

National  Transportation  Week  (Proc. 

5326),    16449 
DES  Awareness  Week,  National  (Proc. 

5327),     16685 
Digestive  Diseases  Awareness  Week, 

National  (Proc   5342).    20885 
Dr  Jonas  E  Salk  Day  (Proc.  y35),    19517 
Education  Day,  U.S.A.  (Proc.  6l7).    13757 
Fair  Housing  Month  (Proc.  532^).     16689 
Family  Reunion  Month  (Proc.  5351),    25191 
Farm  Safety  Week,  National  (Proc  5346), 

21793 
Father's  Day  (Proc.  5350),    25065 
Flag  Day  and  National  Flag  Week  (Proc. 

5353),    25195 
Heart  Month,  American  (Proc.  5295),    4621 
Helen  Keller  Deaf-Blind  Awareness  Week 

(Proc.  5355),    26685 
Helsinki  Human  Rights  Day  (Proc.  5334), 

18627 
International  Youth  Year  (Proc.  5299),    5363 


Jerome  Kern  Day,  National  (Proc.  5293), 

3731 
Jewish  Heritage  Week  (Proc.  532IX    15857 
Law  Day.  USA  (Proc.  5320),    15405 
Lithuanian  Independence  Day  (Proc.  5302), 

7029 
Loyalty  Day  (Proc.  5319).    1 5403 
Maritime  Day,  National  (Proc.  5343).    21229 
Medical  Transcriptionist  Week,  National 

(Proc.  5345),    21233 
Memorial  Day  (Proc.  5330),     18219 
Minority  Enterprise  Development  Week 

(Proc.  5347),    22967 
Mother's  Day  (Proc.  5332),    18447 
Older  Americans  Month  (Proc.  5328X 

16687 
Organ  Donation  Awareness  Week,  National 

(Proc.  5324),     16051 
Osteoporosis  Awareness  Week.  National 

(Proc.  5344).    21231 
Pan  American  Day  and  Pan  American  Week 

(Proc.  5318).     15095 
Poison  Prevention  Week,  National  (Proc. 

5290),    I 
Prayer.  National  Day  of  (Proc.  5296),    4623 
Red  Cross  Month  (Proc.  5298),    5059 
Safe  Boating  Week,  National  (Proc.  5303), 

7289 
Sanctity  of  Human  Life  Day,  National 

(Proc.  5292),    2536 
Save  Your  Vision  Week  (Proc.  5304),    7569 
Science  Week,  National  (Proc.  5339),    20543 
Senior  Center  Week  (Proc.  5341),    20883 
Skin  Cancer  Prevention  and  Detection 

Week,  National  (Proc.  5310),    11831 
Small  Business  Week  (Proc.  5312),    12761 
Tounsm  Week,  National  (Proc.  5333), 

18451 
Very  Special  Arts  U.S.A.  Month  (Proc. 

5348),    23267 
Victims  of  Crime  Week  (Proc.  5322),    1 5859 
Vietnam  Veterans  Recognition  Day  (Proc. 

5336),    20191 
Weather  Satellite  Week,  National  (Proc. 

5314),    13751 
Women's  History  Week  (Proc.  5307),    9979 
World  Health  Week  and  World  Health  Day 

(Proc.  5316),     13755 
World  Trade  Week  (Proc.  5323),    16049 
Youth  Suicide  Prevention  Month  (Proc. 

5349),    23891 

PRESIDENTS  ECONOMIC 
POUCY  ADVISORY  BOARD 

NOTICES 

Meetings,     14186 

PRISONS  BUREAU 

RULES 

Inmate  control,  custody,  care,  etc.: 
Adult  basic  education  program,    25662 
Discipline  and  special  housing  units,  search 

of  control  unit  inmates;  interim,    25660 
Incoming  publications  and  telephone 

regulations,  and  urine  surveillance  for 

illegal  drug  use,    410 

PROPOSED  RULES 

Inmate  control,  custody,  care,  etc.: 
Discipline  and  special  housing  units; 

smoking/nonsmoking  areas,  etc.,    25664 
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NOTICES 

Environmental  statements;  availability,  etc.: 
Federal  Correctional  Facility,  Municipal 
Airport,  Marianna,  Jackson  County,  FL, 
25637 
Grants  and  cooperative  agreements: 
National  Institute  of  Corrections;  jail 
classification  program,     15794 
Meetings: 
National  Institute  of  Corrections  Advisory 
Board,    5329,    15794 
National  Institute  of  Corrections;  selection 

project,    900 
Prison  institutions:  list  modification,    20509 

PROCUREMENT,  FEDERAL 

See  Defense  Department. 

Federal  Procurement  Policy  Office. 
General  Services  Administration. 

PROSPECTIVE  PAYMENT 
ASSESSMENT  COMMISSION 

NOTICES 

Medicare;  medical  and  surgical  procedures  and 
serviced  submission  of  information 
procedures,     1657 

Meetings,     199.    4003,    7153 

PUBLIC  HEALTH  SERVICE 

See  also  Alcohol.  Drug  Abuse,  and  .Mental 
Health  Administration. 
Centers  for  Disease  Control 
Food  and  Drug  Administration. 
Health  Resourcet  and  Services  Administration. 
National  Institutes  of  Health. 

RULES 

Foreign  quarantine,    1516 

Correction,    3910 
Grants: 

Black  lung  clinics,    7912 
Health  maintenance  organizations: 
Member  protection  in  event  of  insolvency, 
community  rating  by  class,  and  primary 
care  within  service  area  of 
nonmeiropolitan  HMO,  etc.,    6171 
Correction,    7780 
Health  planning  and  resources  development: 
Health  systems  agency  and  State  health 
planning  and  development  agency 
review;  certificate  of  need,    2008 
Medical  care  and  examination;  technical 
amendements,     1852 

PROPOSED  RULES 

Health  planning  and  resources  development: 
Hospital  construction  and  mod«mization 
grants;  Federal  right  of  recovery  and 
waiver  of  recovery  (trust  fund  for 
health  care  for  poor  patients),    10798 
National  Library  of  Medicine  programs,    5638 
NOTICES  I 

Advisory  committ^,  annual  reports; 

availability,    7390 
Committees;  establishment,  renewals, 
terminations,  etc.: 
Health  Care  Technology  Assessment 

National  Advisory  Council,     15232 
Smoking  and  Health  Interagency  Committee, 
13665 
Grants:  availability,  etc.: 
Adolescent  family  life  demonstration 

programs,    jj  1 700 
Adolescent  family  life  demonstration 
projects,    24500 
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Family  planning  services  delivery 
improvement  research,    3684 
General  family  planning  training  projects, 
12872 
Health  education  assistance  loan  (HEAL) 
program;  interest  rates,    4808,     16754 
Medical  technology  scientific  evaluations: 
Angelchik  anti-gastroesophageal  reflux 

implantable  device,     13422 
Apheresis  in  treatment  of  - 

Acute  Landry-Guillain-Barre 

Syndrome,    13288 
Systemic  lupus  erythematosus,     13288 
Cochlear  implant  devices,    7131 
Surgical  implantation  of  automatic 
defibrillators  in  treatment  of  heart, 
25466 
Meetings:  I 

National  Toxicology  Program;  Scientific 

Counselors  Boaid,    7658,     13665 
Vital  and  Health  Stat'stics  National 
Committee,    8678,    9524,     14027, 
23769  I 

Meetings;  advisory  committees:       ' 
March,    7131  I 

June,    20621  ! 

National  toxicology  program: 
Chemicals  nominated  for  testing;  inquiry, 

13666 
Propylene  oxide;  toxicology  and 
carcinogenesis  studies,     1 1948 
Organization,  functions,  and  authority 
delegations: 
Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration,    6256 
Assistant  Secretary  for  Health,    3840, 

13666 
Centers  for  Disease  Control,    26053 
Food  and  Drug  Administration,     1278, 

9908,     16155,    25328 
Health  Resources  and  Services 

Administration,    2728,    3415,    4917, 
7657,    9132,     13287,     15491,     15786, 
21357 
National  Center  for  Health  Services 

Research  and  Health  Care  Technology 
Assessment,     13422,    13423 
National  Institutes  of  Health,    7658 
Privacy  Act;  systems  of  records,    25469 

RADIATION  PROTECTION 

See  Environmental  Protection  Agency. 
Food  and  Drug  Administration. 
Nuclear  Regulatory  Commission. 

RAILROAD  ACCOUNTING 
PRINCIPLES  BOARD 

! 

NOTICES 

Cost  accounting  principles  for  rail  carriers; 
inquiry,    7153 

RAILROAD  RETIREMENT 
BOARD 

RULES  ! 

Freedom  of  Information  Act;  implementation, 

26356 
Garnishment  regulations,     12241 
Railroad  Retirement  Act: 

Appeals  procedure,     19523 
Railroad  Unemployment  Insurance  Act: 

Appeals  procedure,     19523 

Employer  contribution  reports  and  payment, 
etc.,    5234 


Reclamation 

Retirement  annuities;  computation  of 
supplemental  Annuities,     11501 

PROPOSED  RULES 

Federal  claims  collection,    9285 

Freedom  of  Information  Act;  implementation, 

8341 
Privacy  Act;  implementation,    10247 
Railroad  Retirement  Act:  * 

Appeals  procedure,    9810 
Railroad  Unemployment  Insurance  Act: 

Appeals  procedure,    9810 
Regulatory  agenda,     17980 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,    3437,    3853,    4003,    4287, 

7153,    11035.    16764,    20516,    20865, 

23565,    26424,    26644 
Meetings: 

Actuarial  Advisory  Committee,    9340 
Meetings;  Sunshine  Act,    202,    7159,    11476, 

16386,    23787 
Privacy  Act;  computer  matching  program, 

16029 
Privacy  Act;  systems  of  records,    10332, 

21155 
Supplemental  annuity  program;  determination 

of  quarterly  rate  of  excise  tax,    7021, 

20018 

RAILROADS 

See  Federal  Railroad  Administration. 
Interstate  Commerce  Commission. 
Railroad  Accounting  Principles  Board 
Railroad  Retirement  Board 
United  States  Railway  Association. 

RECLAMATION  BUREAU 

PROPOSED  RULES 

Newlands  Reclmamation  Project;  Truckee  and 
Carson  River  operation  and  management 
procedures,  etc.,    11515 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,    9135 
Central  Valley  Project,  CA;  water  service 

ratesetting  policy,    3420 
Colorado-Big  Tliompson  Pumped-Storage 
Unit,  CO;  non-Federal  participation 
planning  investigation,  etc.,     10113 
Contract  negotiations: 
Bonneville  Unit,  Central  Uuh  Project,  UT, 

24596 
Quarterly  status  tabulation  of  water  service 
and  repayment,    3600,    16361,    24328 
Environmental  statements;  availability,  etc.: 
All-American  Canal  Relocation  Project,  CA, 

16755 
Boise  Project,  ID  and  OR,    14776 
Carson  Hill  Mine,  Calaveras  County,  CA, 

24843 
Central  Utah  Project,  UT,    19248 
Central  Valley  Project,  CA,    19495,    25472 
Dolores  Project,  CO,    19595 
Freeman  Diversion  Improvement  Project, 
United  Water  Conservation  District, 
Ventura  County,  CA,    26414 
Gallup-Navajo  Indian  Water  Supply  Project, 

AZ,  NM,  and  UT,    1944 
Garrison  Diversion  Unit,  Pick-Sloan 

Missouri  Basin  Project,  ND,     13885 
Hoover  Powerplant  Modification  Project, 

AZ  and  NV,    186 
Hungry  Horse  Project,  MT,    5688 
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Rechunation 

Jackson  Lake  Safety  of  Dams  Project,  ID 

and  WY.     14775 
Kesterson  Reservoir,  CA,    21669,    26274 
Lake  Andes- Wagner  Unit,  SD.    8798, 

14776 
Milk  River  Water  Supply  Project,  MT, 

21669 
Narrows  Unit,  Pick-Sloan  Missouri  Basin 

Program.  CO,    9334 
Newlands  project.  CA  and  NV,    5934 
North  Side  Pumping  Division  Extension; 

Minidoka  Project,  ID,    18580 
Payette  River  Basin,  Boise  Project.  ID  and 

OR,    21369 
Truckee  and  Carson  River  Basins,  Newlands 

Project.  NV,    23201 
Tucson  Aqueduct,  Central  Arizona  Project. 

1945 
Westside  Irngation  Project,  WY,    6410 
Newlands  project,  CA  and  NV;  operating 
critena  and  procedures;  inquiry.    5934 
Power  development  planning  studies: 
Spring  Canyon  Pumped  Storage  Project, 

AZ,    7403.     12622 
Power  marketing  plans: 
Diamond  Fork  Power  System  and  Jordanelle 

Powerplant.    12619 
Sale  of  public  lands: 
Nevada,    897,     10547 
Wyoming.    5440 

RECREATION 

See  Fish  and  Wildlife  Service. 
Interior  Department 
National  Park  Service. 

REGULATORY  INFORMATION 
SERVICE  CENTER 


PROPOSED  RULES 

Unified  agenda  of  Federal  regulations. 
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RESEARCH  AND  SPEOAL 

PROGRAMS  ADMINISTRATION 

RULES 

Hazardous  materials: 

Explosives;  detonating  cord  classiflcation 

and  detonator  packaging,    798 
Individual  exemptions;  conversion  into 
regulations  of  general  applicability, 
11700 
Correction,     12544,     13381 
Radioactive  materials;  transportation  of 
limited  quantities;  exemption  renewal, 
18667 
Correction,    21051 
Shipment;  miscellaneous  amendments, 
11048 
Correction,    25993 
Shipping  and  packaging  requirements; 

coupler  vertical  restraint  systems,    8635 
Tritium  and  carbon- 14;  low  specific  activity 
radioactive  materials  transported  for 
disposal,    23811 
United  Nations  packagings;  testing  agencies 
designation.     10060 
Correction.     16089 
Pipeline  safety: 

Hazardous  liquids  transportation;  intrastate 

pipelines  regulation,     15895 
Natural  gas  transportation,  etc.;  ovality  of 
field  bends  in  steel  pipe,     13224 

PROPOSED  RULES 

Hazardous  materials: 

Miscellaneous  amendments,    288 


Packaging  and  placarding  requirements  for 

liquids  toxic  by  inhalation,    5270 
Extension  of  time.     10088 
Quantity  limiutions  aboard  aircraft;  advance 

notice;  summary  of  comments  and 

hearing,    6013 
Shippers;  use  of  cargo,  portable,  IM 

portable,  and  multi-unit  tank  car  tanks  in 

TOFC  and  COFC  service;  advance 

notice,     18278 
Transportation  between  Canada  and  United 

Sutes.    23036 
Pipeline  safety: 

Hazardous  liquids  transportation;  intrastate 

pipelines  regulation;  reconsideration 

petitions,    25602 
Natural  gas  transporiation,  etc.; 

nondestructive  testing,     11921 

NOTICES 

Committees;  esublishment,  renewals, 
terminations,  etc.: 
Technical  Hazardous  Liquid  Pipeline  Safety 
Standards  Committee.    3862 
Hazardous  materials: 
Applications;  exemptions,  renewals,  etc., 

1667.     1668,    2117,    5726,    5727,    7437, 
8809.    9532,    9533.     10572.     13908. 
13909.     15031,    19839,    19840,    20022, 
24607.    26427 
Inconsistency  rulings,  etc.  - 

New  York  City.  NY,    2528,    3613, 

4934,    5726,    24607 
New  York  et  al.;  spent  fuel  shipments, 

9939 
Tucson  City  Code,    20872 
Tank  car  specifications,    24734 
Meetings: 
International  standards  on  transport  of 

dangerous  goods,     10138 
National  Hazardous  Matenals  Transportation 

Advisory  Committee,    4933,     16190 
Technical  Hazardous-Liquid  Pipeline  Safety 

Standards  Committee,    5152 
Technical  Pipeline  Safety  Standards 
Committee,    5152 
Pipeline  safety;  waiver  petitions: 
Tennessee  Gas  Pipeline  Co.,     11987 
Transcontinental  Gas  Pipe  Line  Corp., 
26652 
Radionavigation  plan.  Federal;  availability  and 
inquiry,    26426 

REVENUE  SHARING  OFnCE 

RULES 

Financial  assistance  to  local  governments, 
3454 
Correction.    8610.    8612 

RURAL  ELECTRinCATION 
ADMINISTRATION 

RULES 

Electric  borrowers:  i 

Advance  of  funds,    5366 
Telephone  standards  and  specifications: 

Shield  bonding  connectors.     1 1497 

PROPOSED  RULES 

Electric  borrowers: 
Audit  policies  and  procedures,    3290 
Loan  account  computations,  procedures  and 
policies;  unapplied  advance  payments. 
5395 
Telephone  borrowers: 

Audit  policies  and  procedures,    3290 


NOTICES 

Environmental  statements;  availability,  etc.: 
Alabama  Electric  Cooperative,  Inc..    9473 
Alaska  Electric  Generation  &  Transmission 

Cooperative.  Inc.,    25285 
Associated  Electric  Cooperative,  Inc.,    7360 
Central  Electric  Power  Cooperative,  Inc.. 

7623,    25614 
Glacier  Electric  Cooperative,  Inc.,    16726 
Northern  Rio  Arriba  Electric  Cooperative, 

Inc..     19994 
Rio  Grande  Electric  Cooperative,  Inc., 

7204 
Sulfur  Springs  Valley  Electric  Cooperative, 

Inc.,    7624 

SAFETY 

See  Centers  for  Disease  Control 
Coast  Guard. 

Consumer  Product  Safety  Commission. 
Federal  .Aviation  Administration. 
Federal  Highway  Administration. 
Federal  Railroad  Administration. 
Mine  Safety  and  Health  Administration. 
National  Highway  Traffic  Safety 

Administration. 
National  Transportation  Safety  Board 
Occupational  Safety  and  Health 

Administration. 
Occupational  Safety  and  Health  Review 

Commission. 

SAINT  LAWRENCE  SEAWAY 
DEVELOPMENT 
CORPORATION 

RULES 

Seaway  regulations: 

Assessment,  mitigation  or  remission  of 
penalties,     10962 
Tariff  of  tolls;  feed  grain  definition,  etc., 

21263 

PROPOSED  RULES 

Tariff  of  tolls;  feed  grain  definition,  etc.,    3926 

NOTICES 

Meetings: 
Advisory  Board,    5347,    19515 

SCIENCE  AND  TECHNOLOGY 
POLICY  OFFICE 

NOTICES 

Biotechnology  regulation,  coordinated 
framework;  inquiry: 
Correction,    4003 
Extension  of  time.    13301 
Cancer  risk  from  chemicals;  guidelines,     10372 
Laboratory  animal  welfare: 
Vertebrate  animals  used  in  testing,  research, 
and  training;  utilization  and  care 
pnnciples,    20864 
Meetings: 
Aeronautical  Policy  Review  Committee, 

20864 
White  House  Science  Council,    582,    8422, 
19100,    24970 

SECURITIES  AND  EXCHANGE 
COMMISSION 

RULES 

Accounting  bulletins,  staff: 
Financial  sutements,  etc.;  last-in,  first-out 
inventory  accounting  practices,     11657 
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African  Development  Bank;  primary  ofTerings, 

26190 
Conflict  of  interests: 
Food,  refreshment,  etc.;  acceptance,    23286 
Post-employment  restrictions,    23668 
Investment  advisers: 
Exemption  application  filing;  policy  and 

guidelines,    19339 
Recordkeeping  requirements,    2542 
Redeemable  securities  sale  at  price  that 
reflect  diflerenl  sales  loads;  exemption, 
7909 
Investment  companies: 
Custody  of  assets  outside  U.S.;  compliance 

date  extended,    5234,    24S06 
Exemption  application  filing;  policy  and 

guidelines,     19339 
Pricing  of  redeemable  securities  for 
distribution,  redemption,  and 
repurchase,    24762 
Redeemable  securities  sale  at  prices  that 
reflect  different  sales  loads;  exemption, 
7909 
Regular  broker  or  dealer,  and  persons  not 
deemed  interested  persons;  correction, 
3506 
Semi-annual  report  form  for  registered 
investment  companies  (Form  N-SAR), 
etc.;  final  rule  and  request  for 
comments,     1442 
Correction,    2956 
Separate  accounts  funding  flexible  premium 
variable  life  insurance  contracts; 
comment  period  extended,    3317 
Organization,  functions,  and  authority 
delegations,     12239 
Investment  Management  Division,  Director; 
administration  of  Public  Utility  Holding 
Company  Act,    5064 
Market  Regulation  Division,  Director,    7171 
Public  utility  holding  companies: 
Pilot  electronic  disclosure  system;  temporary 
rules  and  forms    23287 
Securities: 
Business  combination  transactions; 

registration  form  for  foreign  registrants 
(Form  F-4),     19010 
Business  combination  transactions; 

registration  forms  (Forms  S-4  and  8-K), 
18990 
Confidential  treatment  filed  by  institutional 
investment  managers  form  instructions, 
21423 
Financial  statements  and  regulation  S-X; 
technical  amendments  to  rules  and 
forms,    25214 
Insurance  company  separate  accounts 
offering  variable  annuity  contracts; 
registration  forms  (Forms  N-3,  N-4), 
etc.,    26145 
Integrated  disclosure  system;  technical 
amendments  to  rules,  forms,  and 
schedules;  correction,    9267 
National  market  system  securities 

designation,    730 
Registration  exemption  of  securities 

underlying  options,    20201 
Semi-annual  report  form  for  registered 
investment  companies  (Form  N-SAR), 
etc.;  final  rule  and  request  for 
comments,    1442 
Correction,    2956,    5234 
Short  tendering  rule.    8100 


PROPOSED  RULES 

Financial  sutements  (Regulation  S-X): 
Registrant  and  its  subsidiaries  and  afHliates; 
consolidated  and  combined  financial 
sutements,     19035 
Investment  advisers: 
Compensation  based  on  share  of  capital 
gains,  etc.;  conditional  exemption, 
11718 
Limited  parinerships;  client  definition,    8740 
Uniform  investment  adviser  registration 
application  form,     18500 
Investment  companies: 
Custody  of  assets  outside  U.S.;  exemptive 

relief  clarification,    24540 
Registration  statement  forms;  conforming 

amendments,    1542 
Separate  accounts  funding  scheduled 
premium  variable  life  insurance 
contracts,    11709  > 

Extension  of  time,    20227      ' 
Unit  investment  trusts  registration  (Form  N- 
7).    21282 
Public  utility  holding  companies: 
Competitive  bidding  rule;  and  affiliated 
persons  of  investment  bankers  and 
commercial  banking  institutions, 
exemption  to  serve  as  ofTipers  or 
directors,    21080 
Regulatory  agenda,    18194  j 

Securities: 
Annuity  or  optional  annuity  contract, 

definition  (safe  harbor,  etc.);  extension 
of  time,    7186 
Broker-dealers  ~ 

Confirmation  disclosure  for  reported 

securities,    5766,    13388 
Customer  protection  rule,    11896 
Net  capital  requirements;  financial 
responsibility  rules;  advance 
notice,    2690,     16710 
Broker-dealers- 

Registration  (Form  BD  revision),  and 
successor  rules,    19196    j 
Business  combination  transactions; 
registration  form  for  investment 
companies  (Form  N-14),     1 1725 
Composite  compliance  examination  , 
information;  disclosure  to  Municipal 
Securities  Rulemaking  Board,    23443 
Direct  participation  program  interests 
exemption;  broker-dealer  credit 
extensions;  extension  of  time,    3351 
Financial  statements  and  regulation  S-X; 
technical  amendments  to  rules  and 
forms,    25259 
Government  securities  markets  and  dealers; 
oversight;  need  for  legislative  or 
regulatory  initiatives,     15904 
Initiation  or  resumption  of  quotations 

without  specified  information,     14111 
Internationalization  of  world  securities 

market,     16302 
Multinational  offerings  facilitation,    9281 
National  market  system  securities 

designation,  etc.,    7065,    26584 
Registration  statement  forms;  conforming 

amendments,     1542 
Shareholder  communications,  facilitation, 

13612 
Transfer  agents;  registration  forms  TA-1  and 

TA-2,    15912 
Unit  investment  trusts  registration  (Form  N- 
7),    21282 


SEC 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,    907,     1153,    2636,    5023, 
«ftO,    8203,    8204,     11773,    16033, 
18340,    21155,    25138 
Consolidated  Tape  Association  plan; 

amendments,    23218 
Intermarket  trading  system;  summary 
effectiveness  amendment,    25640 
Meetings: 
Securities  immobilization  workshops,    5462 
Small  Business  Capital  Formation, 

Government-Business  Forum,    4004 
Meetings;  Sunshine  Act.    1297,    1974,    3078, 
3867,    4299,    4936,    5350.    6095,    6309, 
7264,    7265,    7869,    8047,    9358,    10346, 
11045,     11288,    11613,    12438,    12685. 
13914,     14192,     15036,     15275,     15525, 
16580,     18346,    19605.    19606.    20033. 
20342.    20520,    20646,    21390,    21690. 
23239.    24085,    24873,    25378,    25512. 
25651,    26438,    26655 
National  market  system  securities: 
Institutional  Networks  Corp.  et  al.; 

reconsideration  request  denied,    10565 
National  Association  of  Securities  Dealers, 
Inc.;  summary  effectiveness,  etc..    3610, 
23370 
Options  price  reporting  authority;  immediate 

effectiveness  of  amendment,     16376 
Securities  immobilization  workshops.    5462 
Self-regulatory  organizations: 
American  Stock  Exchange.  Inc.;  abbreviated 
reporting  of  minor  disciplinary 
infractions.    7245,     14068 
American  Stock  Exchange,  Inc.,  et  al.; 
intermarket  trading  system  plan 
amendment.    26283 
Fingerprinting  plan;  National  Association  of 
-  Securities  Dealers.  Inc..     15027.    25503 
Options;  OTC  market  trading,  etc.,    20310 
Orders  granting  application  to  strike  stock 
from  listing  and  registration  - 
New  York  Stock  Exchange,  Inc.. 

11977 
Philadelphia  Stock  Exchange,  Inc., 
9531 
Self-regulatory  organizations;  proposed  rule 
changes: 
American  Stock  Exchange,  Inc.,  et  al., 

1964,    2360.    2745.    4004.    5023,    5024. 

5831.  7021.    7433,    9930.    10566. 
11972.    12671,    14058,    14063.    14069. 
15027,    15258.    19504.    19507.    19508. 
20310,    21533.    21535,    23208,    23567, 

23859,  24334,    24728,    26283,    26649 
Boston  Stock  Exchange,  Inc.,    907.    1152. 

5021     13904.     14480.     15518.    25499. 

25505 
Boston  Stock  Exchange  Clearing  Corp., 

11774.    20018.    20020 
Chicago  Board  Options  Exchange,  Inc.,  et 

al.,    374,    911.     1153,    4823,    5459, 

5832,  6420,  7431,  7679,  8691, 
10877,  11774,  12098,  12431,  12670, 
12671,  13440,  13899,  13900,  14482, 
15258,  15518,  15520,  19508,  19509, 
19832,  20334,  21381,  21386.  21531. 
21536.    21676.    23090.    23217,    23218, 

23860.  23861.    23862.    24072,    24073, 
24729,    25506,    25640,    25641,    25809 

Cincinnati  Stock  Exchange.  Inc..    1025, 

6300,    10567.    18756 
Depository  Trust  Co..    7247 
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Midwest  Clearing  Corp  et  al..    1%6,    4006, 

5832,    5833.    8038.     11976,     13443, 

18952,    20021.    24729 
Midwest  Securities  Trust  Co.,    1 152,    5149, 

5344,    5834,    9931,    10568,    13443 
Midwest  Stock  Exchange.  Inc.,    908,    909, 

1662,    2362,    3858,    4287,    6421,    7431, 

9738,  9739,    23216,    23370,    25501 
Munictpal  Securities  Rulemaking  Board, 

374,    3443,    6421,    7680,    9923,    9932, 
•      11278,    11775,    11776,     12883,     13905, 

14064,     15666,     18336,     18601.     18602. 

210ia    21677.    24852.    25140,    26869 
National  Association  of  Securities  Dealers, 

Inc.,    911.    1662.    4007.    5024.    5344. 

6301.    7432,    7435.    9342,     11035. 

11039.     11040.     11041.     11042.     11472, 

11777,    12672,    12673,    14069,    16035. 

20641.    21678.    24074.    24853.    26424. 

26650 
National  Securities  Clearing  Corp.,     1966, 

13906,     19510,    20336,    23784,    24730, 

25368 
New  York  Stock  Exchange,  Inc.,     1664, 

2363,    3859,    5025.    5460,    5708,    5834. 

725a    7432.    8039.     10135.    10568. 

11472,    12431.    13297.    14327.    15259. 

15263,     16376.     16768,     18592,     18594, 

18602,     18757.    21007,    21008,    23371. 

23568.    23863.    24075 
Options  Clearing  Corp..    3445,    4292,    5341, 

6089.    8806,     10334,     10569.     13444. 

19833,    20021,    21382,    23568,    24853, 

25811 
Pacific  Clearing  Corp.,    5837,    9530, 

15028,     16184,    25144 
Pacific  Securities  Depository  Trust  Co., 

3440,    9530,     15028,     16184,    24730 
Pacific  Stock  Exchange,  Inc.,    1023.    3859, 

4292,    5837,    7248,    8040,    8691.    9340. 

9739.  13440.     15028,     15262.     18595, 
185%.     19508.     19600.    20309.    23095. 
230%.    24076.    25499.    26871 

Philadelphia  Depository  Trust  Co..    1024. 

7154 
Philadelphia  Stock  Exchange.  Inc..    1154. 

1155.    2364.    2639.    2640.    3445.    3859. 

5838.    7248.    7260.    7433.    8030.    8691. 

10335,     12098,     13440.     13902.     16185. 

18595.    19508.    21532.    21536,    23569, 

24856,    25502 
Stock  Clearing  Corp.  of  Philadelphia  et  al., 

1%7.    5343 
Self-regulatory  organizations;  unlisted  trading 
pnvileges; 
American  Stock  Exchange.  Inc..  et  al., 

20310 
Boston  Stock  Exchange,  Inc..    4004.    5706. 

11277 
Cincinnati  Stock  Exchange.    912.    5707, 

10134.     11278.     16032 
Cincinnati  Stock  Exchange.  Inc..    19836 
Midwest  Stock  Exchange.  Inc..    912.    4005. 

5708.    6419.    8205.     10135.     12098. 

12882.     12883.     16032.     18954.    25807 
Pacific  Stock  Exchange,  Inc..    3444,    4005, 

5714,    8692,    10136,    12098,    12883, 

16032,     19512,    25807 
Philadelphia  Stock  Exchange.  Inc..    912, 

3444,    5715.    6420,    8205.    8693, 

11279,     11280,     12884.     16036.    24730. 

25808 
Applications,  etc.: 
AARP  Insured  Tax  Free  Income  Trust  et 

al..    21383 


AARP  U.S.  Government  Money  Market 

Trust  etal.,    23210 
ACF  Industries,  Inc.,    8204 
Alabama  Power  Co.,    12430 
Alleghany  Corp.,    11772 
Alleghany  Power  System,  Inc..  et  al.,    12431 
Allegheny  Generating  Co.  et  al.,    25503 
Allegheny  Power  System.  Inc..  et  al.,    24972 
Alliance  CapiUl  Management  Corp.,    23780 
American  Balanced  Fund.  Inc..  et  al.,    7664 
American  Capital  Comstock  Fund,  Inc.,  et 

al.,    3609 
American  Capital  Option  Income  Fund,  Inc., 

23089 
American  Electric  Power  Co.,  Inc.,  et  al., 

20636.    24070 
American  Federation  of  Labor  and  Congress 

of  Industrial  Organizations  Mortgage 

Investment  Trust.    5147 
American  Pension  Investors  Trust  et  al., 

20308 
American  Southwest  Financial  Co.,  Inc., 

5334 
American  Southwest  Financial  Corp.,    5148 
Appalachian  Power  Co.,    5703 
Arkansas  Power  &  Light  Co.  et  al.,    1657, 

4288 
Armco,  Inc.,    23856 
Associated  Wholesalers,  Inc.,    21679 
Association  of  Publicly  Traded  Investment 

Funds,    23212 
Baker,  Fentress  A  Co.,    14054 
Banca  Nazionale  Del  Lavoro  et  al.,    7671 
Bank  of  New  Zealand  et  al.,    1 1%S 
Baupost  Group.  Inc  .  et  al..    24972 
Beacon  Income  Fund.  Inc..     15021 
Bear.  Steams  &  Co.,     19501 
Benham  California  Tax-Free  Trust  et  al.. 

20308 
Boettcher  Venture  Capital  Partners,  L.P.,  et 

al..    10125 
Bowen  Basin  Capital  Corp.  Ltd.,    7665 
Caisse  Nationale  de  Credit  Agricole  et  al., 

582 
Calvert  Fund,    25809 
Cameron  Iron  Works,  Inc.,    6417 
Carillon  Fund,  Inc.,     1 149 
Camegie/KILICO  Variable  Annuity 

Account,     14324 
CEF/KILICO  Variable  Annuity  Account, 

14324 
Centennial  Growth  Fund,  Inc.,    13437 
Central  Ohio  Coal  Co.  et  al..    6417.    14325 
Central  Power  &  Light  Co..    8805,    21380 
Central  Power  &  Light  Co.  et  al.,    24974 
Central  A  South  West  Corp..    21680 
Central  &  South  West  Corp.  et  al..    5335, 

7246,    8028 
CenTrust  Mortgage  Acceptance  Corp., 

14054 
CG  Money  Market  Fund  II,  Inc..    274^ 
Chesebrough-Pond's  Inc..     10129 
Chicago  Pacific  Corp.,    25366 
Citicorp,    5704.    26865 
ClabirCorp..    7249 
Cleveland-Cliffs  Inc.  et  al..     14064 
CNG  Energy  Co..    21380 
CoElco.  Ltd.,    16764 
Collateralized  Mortgage  Securities  Corp.. 

18953 
Colonial  Government  Securities  Plus  Trust. 

13438 
Colorado-Ute  Electric  Association.  Inc.. 

9934 
Columbia  Gas  System,  Inc.,  et  al.,    1 150, 
18593,    20335.    26645 


Columbia  Gas  Transmission  Corp.  et  al., 

20637 
Columbus  ft  Southern  Ohio  Electric  Co., 

16373 
Comerica  Bank  Canada.    23213 
Commonwealth  Group,  Inc.,  et  al.,    7246 
Companion  Income  Fund,  Inc.,    21156 
Conesville  Coal  Preparation  Co.  et  al.. 

18956 
Connecticut  Light  ft  Power  Co.  et  al.,    199, 

7672,     16182,    23368 
Coimecticut  Mutual  Life  Insurance  Co.  et 

al.,    23369 
Connecticut  Yankee  Atomic  Power  Co.  et 

al.,    5336 
Consolidated  Natural  Gas  Co.  et  al.,    8029, 

15021,    23565,    26866 
Copenhagen  Handelsbank  North  America 

Inc.,    7674 
Counsellors  New  York  Tax  Exempt  Fund, 

Inc.,    7673 
Crown  America  Life  Insurance  Co.  et  al., 

25808 
Cuivre  River  Electric  Cooperative,  Inc., 

15665 
Daily  Incotne  Fund  Inc.  et  al..    19833 
DaU  Architects.  Inc..    19828 
Dauflex  Corp..    6418 
DBL  Tax-Free  Cash  Fund  Inc..    14065 
Drexel  Series  Trust.     1287,    25495 
Dreyfus  Tax  Exempt  Cash  Management, 

Inc..    23781 
Dynapac.  Inc..     10877 
E.F.  Hutton  ft  Co..  Inc..  et  al.,    19501. 

26645 
E.I.P.  Funding  Corp.,    2747 
Eastern  Utilities  Associates,    10333 
Eastwest  Penny  Stock  Fund,  Inc.,    23089 
Elder's  Finance  &  Investment  Co.  Ltd., 

9921 
Eli  Securities  Co.,    11280 
Empire  State  Municipal  Exempt  Trust  et  al.. 
4288  . 

Energy  Fund  Inc.  et  al..     14056  I 

Energy  North.  Inc..    5839 
Equiuble  Life  Financing  Corp..    12884 
Equiuble  Variable  Life  Insurance  Co.  et  al.. 

4289 
Faletti.  Peter  F..    7021 
Fidelity  Management  ft  Research  Co.. 

185% 
Financial  Industrial  Fund.  Inc.,  et  al.,    2875 
First  American  International  Fund,  Inc., 

26868 
First  Bank  System,  Inc.,     19827 
First  Boston  Investment  Ltd.  Partnership 

No.  3  et  al.,    24974 
First  Chicago  Corp.,    24724 
First  Investors  Management  Co..  Inc., 

10131 
First  Investors  New  York  Tax  Free  Fund, 

Inc.    6090 
500  Grant  Street  Associates  Ltd. 

Partnership.    24725 
Franklin  Denver  Ltd.  Partemship,     11282 
Fundpack.  Inc..    26647 
General  Mills.  Inc..    4290.    21156 
General  Public  Utilities  Corp.  et  al..    9529, 

9924 
Georgia  Power  Co..    3854 
Golden  Corral  Pooling  Group.    10563 
Gotabanken  et  al.,     16374 
Government  Investors  Trust  et  al.,    16183 
Great-West  Life  ft  Annuity  Insurance  Co.  et 

al..    24333 
Greater  Washington  Investors,  Inc.,    26281 
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-Greenbelt  Cooperative,  Inc.,    19503 
GTE  Finance  Corp.,    24725 
Hartford  Government  Securities  Fund,  Inc., 

19834 
Hawaiian  Electric  Industries,  Inc.,    2358 
Highland  Capital  Corp.,     15022 
Holding  Trust,    26647 
HOMAC  Mortgage  Securities  Corp.,    23215 
Household  Finance  Corp.,    9935 
Hutton  Advanuged  Housing  Properties  Ltd. 

Partnership  et  al.,    374 
Hutton  Investment  Series  Inc.,    8032 
Hutton  UIT  Variable  Account,    14325 
IDS  Mutual,  Inc.,  et  al.,    21527 
IDS  Ready  Income  Money  Fund,  Inc., 

13439 
Indiana  Community  Business  Credit  Corp., 

21681 
Indiana  &  Michigan  Electric  Co.,    16764, 

20639 
Institutional  Liquid  Assets  et  al.,    2636 
Integrated  Capital  Appreciation  Fund,  Inc., 

21528 
Intermark,  Inc.,     13898 
ISFA  Mortgage  Funding  Corp.,    16033 
Janus  Fund,  Inc.,  et  al.,    2877 
Japan  Fund,  Inc.,     12427 
Jersey  Central  Power  &  Light  Co.  et  al., 

2359 
John  Hancock  Variable  Life  Insurance  Co. 

et  al.,    3441 
John  Hancock  Venture  Capital  Management, 

Inc.,    25139 
Joseph  E.  Seagram  &  Sons,  Inc.,  et  al., 

3437,    7677 
Keystone  Provident  Life  Insurance  Co.  et 

al.,    8027 
Kidder,  Peabody  &  Co.  Inc.,    9935 
Koenig  Tax-Advantaged  Liquidity  Fund, 

Inc.,    24976 
Kohl.  Atlee  M.,    20639 
Lee,  Robert  E.,    7022,     12885 
Legg  Mason  Tai-Exempt  Trust,  Inc.,    7427 
Libra  Bank  PLC,    14066 
Life  Insurance  Co.  of  Virginia  et  al.,     1 1967 
Logicon,  Inc.,    1 1283 
Louisiana  Power  &  Light  Co.  et  al.,    3071 
Maine  Yankee  Atomic  Power  Co.  et  al., 

25504 
Manufacturers  Hanover  Mortgage  Corp., 

19503 
Mass  Variable  Life  Separate  Account  I  et 

al..     1658 
Massachusetts  Electric  Co.,    15665 
Massachusetts  Mutual  Life  Insurance  Co.  et 

al.,     19828 
Massachusetts  Tax  Exempt  .Unit  Trust  et  al., 

8029 
Mecfmt  (Jersey)  Ltd.,    3855 
Medalist  Industries,  Inc.,    16031 
Medco  Containment  Services,  Inc.,    19504 
Merrill  Lynch,  Pierce,  Fenner  A  Smith,  Inc., 

et  al.,    18598 
Merrill  Lynch  Corporate  Dividend  Fund, 

Inc.,  et  al.,     1 1275 
Merrill  Lynch  Kecalp  Growth  Investments 

Ltd.  Partnership  1983  et  al.,    8035 
Merrill  Lynch  KECALP  L.P.  1984  et  al., 

11969 
MFS  Government  Guaranteed  Securities 

Trust  et  al.,    2878 
MGTC,  Inc.,    9924 

Middle  South  Energy,  Inc.,    9530,    16765 
Middle  South  Utilities,  Inc.,  et  al.,    8690, 

18597,    20640,    26282,    26648 
Mississippi  Power  Co.,    19599 


Mississippi  Power  &  Light  Co.  et  al.,    3071 
Mitsui  Bank  of  Canada.     1969 
ML  Venture  Partners  I,  L.P.,  et  al.,    3438 
Monarch  Life  Insurance  Co.  et  al.,    10127 
Monongahela  Power  Co.  et  al.,    14483 
Narragansett  Capital  Corp.  et  al.,    1289, 

7666 
National  Fuel  Gas  Co.  et  al.,    3442,    20335, 

26649 
National  Home  Finance  Co.,    11281 
National  Housing  Partnership  Realty  Fund 

Two,    9925 
Nationwide  Multi-Flex  Money  Market  Trust, 

1292 
New  England  Electric  System  et  al.,    8037, 

8690,    23782 
New  England  Energy,  Inc.,  et  al.,    9926 
New  England  Power  Co.,,    4006 
New  Orleans  Public  Service  Inc.  et  al., 

1659 
North  American  Security  Life  Insurance  Co. 

etal.,    21158 
Northeast  Utilities  et  al.,    910,    4290,    24071 
Ohio  Power  Co.  et  al.,    19831 
Paine,  Webber  Municipal  Bond  Fund  et  al., 

3072 
Paine  Webber  Programmed  Amortization 

Term  Securities,  Inc.,    15261 
Paine  Webber  TAGS  Trust,  Series  1,  et  al., 

6297 
PaineWebber  Tax-Exempt  Income  Fund, 

Inc.,    7670 
Partners'  Growth  Fund  et  al.,    10132 
Pennwalt  Corp.  et  al.,     1 150 
PMG  Housing  Partners  1984-III,    3857 
PMG  Housing  Partners  1984-IV,    5337 
Postipankki  et  al.,    23858  { 

Privatbanken  A/S,    23219 
Proctor  and  Gamble  Co.,    12429 
Pruco  Life  Insurance  Co.  et  al.,    23782 
Prudential-Bache  Global  Fund,  Inc.,  et  al., 

23857 
Prudential-Bache  Securities  Inc.,    7675 
Pyramid  Magnetics,  Inc.,     11970 
Retirement  Planning  Funds  of  America,  Inc., 

8030 
Rochester  Tax  Managed  Fund,  Inc.,  et  al., 

9736 
Salomon  Brothers  Mortgage  Securities  II, 

Inc.,    6418 
Salomon  Brothers  Unit  Investment  Tpist, 

14326,     15023 
Salomon  Capital  Access  Corp.,    18954 
SBD  Lease  Funding  Corp.,    26067 
Sears  Corporate  Investment  Trust,    23570 
Sears  Mortgage  Securities  Corp.,    16766 
Security  Equity  Fund  et  al.,    2637 
Security  Pacific  Corp.,     16031 
Separate  Account  One  of  Maine  Fidelity 

Life  Insurance  Co.,    15020 
Seven  Star  Partners,  Ltd.,    2744 
Shell  Oil  Co.,    26868 
Shelter  Resource  Fund  II  et  al.,    24726 
Sigma  Corporate  Adjustable  Rate  Fund, 

Inc.,    2745 
SMA  Life  Assurance  Co.  et  al.,    9936 
Source  Capital,  Inc.,    19834 
South  Jersey  Industries,  Inc.,    5338,     12099 
Southeast  Banking  Corp.,    5339 
Southeastern  Growth  Fund,  Inc.,    16765 
Southeastern  Michigan  Gas  Enterprises,  Inc., 

15025 
Southern  Co.  et  al.,    9930.    11473,    21381, 

25505 
Sponsored  Money  Fund,  Inc.,    13440 
SPR  Fund,  Inc.,    3443 
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Stewardship  Money  Fund.  Inc.,    21159 
Storage  Equities,  Inc.,     15020,    25497, 

25498 
Sun  Life  Insurance  &.  Annuity  Co.  of  New 

York  etal.,    18593 
Sunair  Electronics,  Inc.,    7249 
System  Fuels,  Inc.,  et  al.,    11283 
TCW  Asset  Management  Co.,    19830 
Technology  Fund,  Inc.,  et  al.,    1661.    21384 
Templeton  Global  Funds,  Inc.,  et  al.,    1 1970 
Temporary  Investment  Fund,  Inc..  et  al., 

9927 
Texas  Federal  Savings  &  Loan  Association. 

911 
Thrift  Financing  Corp.,    7678 
Thrift  Mortgage  Acceptance  Corp..    25638 
Trans  World  Airlines,  Inc.,    7428 
Transok,  Inc.,    5705 
Triangle  Industries,  Inc.,    12882 
Trust  for  Short-Term  Instruments,    3610 
U.S.  Government  Securities,  Inc.,    26648 
Union  Central  Life  Insurance  Co.  et  al., 

16766 
United  States  &  Foreign  Securities  Corp., 

24977 
United  Stockyards  Corp.,    8807,    11971 
Van  Kampen  Merritt  Insured  Tax  Free 

Income  Fund  Inc.  et  al.,    1660 
Van  Kampen  Merritt  U.S.  Government 

Fund  Inc.  et  al.,    8031 
Venture  Muni  Plus,  Inc.,    6299 
Volunteer  State  Life  Insurance  Co.  et  al., 

21529 
Western  Daily  Income  Fund,  Inc.,     15026 
Western  Union  Telegraph  Co.,    5705 
Worldwide  Ventures  Corp.,    3444 

SELECTIVE  SERVICE  SYSTEM 

PROPOSED  RULES 

Regulatory  agenda.    17986 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.    24857 

SMALL  BUSINESS 
ADMINISTRATION 

RULES 

Business  loan  policy: 
Business  and  special  purpose  loans; 

recodification  and  clarification.    12472 
Correction.     13309 
Secondary  market  substantive  rules,     12229 
Waiver  of  charges  by  fiscal  and  transfer 
agent.    725 
Coastal  Barrier  Resources  Act;  policy,     14210 
Disaster  loans: 
Physical  disaster  assistance  program;  interim, 

4614 
West  Coast  fisheries  (EI  Nino-related 
economic  injuries);  interim.    704 
Hearings  and  Appeals  Office  procedures;  cases 
other  than  size  appeals;  correction.    3740 
Innovation  research  program;  policy  directive. 

917 
Nondiscrimination: 
Federally  assisted  programs;  updated  lists, 
1441.    1442 
Organization,  functions,  and  authority 
delegations: 
Program  activities  in  field  offices.    7583 
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Procurement  assistance;  certificale  of 

competency  program,     1 1994 
Reportmg  and  recordkeeping  requirements, 

12772 
Small  business  size  standards: 

Commercial  ftshing  industry;  interim,     1S411 
Engineering  services;  study  result.    9995 

Clarification.    13310 
Service  industries  and  telephone 

communications.    1049S 
Special  salvage  timber  sales  purchase; 
preferential  treatment,    6337 

PROPOSED  RULES  i 

Business  loan  policy: 
Cable  TV  and  commercial  radio  and 

television  broadcasters;  eligibility  for 

financial  assistance  (media  policy  rule), 

14248 
Regulatory  agenda,     17988 
Small  business  size  standards: 

Shipbuilding/ship  repair;  advance  notice. 

26582 
NOTICES 

Agency  information  collection  activities  under 
OMB  review.     1666.    6090.    7261. 
11283.    15264.    16576.    20867.    23571 
Authority  delegations: 
Assistant  Administrator  for  Administration, 

21682 
Associate  Administrator  for  Finance  and 

Investment.    8041 
Associate  Administrator  for  Minority  Small 

Business  and  Capital  Ownership 

Development.    21685 
Assocute  Deputy  Administrator  for 

Management  and  Administration. 

21683 
Associate  Deputy  Administrator  for 

Management  and  Administration  et  al., 

4293,    5721 
Comptroller.    21683 
Deputy  Assistant  Administrator  for 

Administration  et  al.,    21683 
Deputy  Associate  Administrator  for 

Minority  Small  Business  and  Capital 

Ownership  Development  et  al.,    21684 
Director,  Office  of  Accounting  Operations  et 

al..    21684 
Inspector  General,    12678 
Committees;  establishment,  renewals, 
terminations,  etc.: 
Size  Policy  Board.    25642 
Disaster  loan  areas: 
Alabama.    7262 
Arizona.    2640,    4824.     10571 
Arkansas.    23570 

California.     1664.    2640,^   2641.    24077 
ColoraW).    2641 
Connecflfut,     10137 
Florida.     12679 
Guam,    200 
Idaho,    2641 

Illinois,    2644.     13445.     15521 
Indiana,    2641 
Iowa.    2641.    4007.    20866 
Kansas.    2641,    2645 
Louisiana.    2642 
Massachusetts.    3860 
Michigan.    2642,     18757,    20866 
Minnesota.    2642.    4824,     13446 
Mississippi,    2642 
Nebraska.    2642.    2645.    2750.    8422. 

20867 
New  Jersey.    10138 
New  Mexico.    2643 


New  York.    11780.     13300.    20867 

North  Carolina.    23570 

North  Dakota.    2643,    21160 

Ohio,    24338.    26068 

Oklahoma.    2644.    10137 

Pennsylvania,    24339,    25369 

Puerto  Rico.    24339.    25642 

South  Dakota.    2643 

Texas,    913.    2643.    2644.    3447.    4825, 

10571.    14483.    23571 
Virgin  Islands.    374 
Virginia.    5720 
Wisconsin,    2645 
Guaranteed  business  loans;  policy  change  for 

fixed  rate;  extension  of  time,     19100 
Interest  rates;  quarterly  determinations.    374, 

11977,    26068 
Intergovernmental  review  of  agency  programs 
and  activities.     1665.    2365.    14328, 
14330,    24335,    24336 
License  surrenders: 

Atlas  Capital  Corp.,    24338 
Broward  Venture  Capital  Corp  ,    23097 
Cal  Fed  Venture  Capital  Corp  .     12679 
Capital  Investment  Co.  of  Washington. 

8040 
Central  Georgia  Capital  Funding,  Inc., 

5840 
Certco  Capital  Corp.,     16576 
Certified  Grocers  Investment  Corp.,    19101 
Eastpac,  Inc..    12679 

First  B.D.J.  Financial  Services,  Inc.,     15522 
First  Miami  Small  Business  Investment  Co., 

18758 
Fook  Wah  Co..  Inc..    10138 
Future  Money  Corp.,    9145 
Glover  Capital  Corp.,    5720 
Mansfield  Capital  Corp.,    25369 
Massachusetts  Capital  Corp.,    24338 
Permian  Basin  Capital  Corp.,     11780 
RISA  Capital  Associates,     14187 
S.L.C.  Investment  Corp..    24731 
Utica  Investment  Corp..    20867 
\ye9QO  Captial.  Ltd..     14187 
Loan  guarantees;  pilot  programs: 

Illinois;  extended.     12680 
Loan  programs: 

Secondary  participation  guaranty  and 
certification  agreement  (SBA  Form 
1086).    5715 
Meetings: 
Computer  Security  and  Education  Advisory 

Council,    26425 
National  Advisory  Council,    8807 
Presidential  Advisory  Committee  on  Small 
and  Minority  Business  Ownership, 
8807,     13446,    21160,    23571 
Veterans  Business  Affairs  Advisory 
Committee,    24339 
Meetings;  regional  advisory  councils: 
Alabama.     18758 
Arizona,    1970 

California,    3073.    4825.    10571,    25642 
Colorado.    15522 
District  of  Columbia,    24606 
Florida.     18758 
Georgia.    15522 
Hawaii.    6091 
Idaho.     16768 
Indiana.    6091 
Iowa,    15522 
Louisiana.    14187 
Maine.    1970 
Massachusetts.    4007 
Michigan.    10137 
Minnesota.    10137 


Mississippi.     18758 
Missouri.     11978 
Montana.    13300 
Nebraska.    23098 
Nevada.    4007.    11284 
New  Hampshire,    8807 
New  York,    10137,     11284,    11977 
North  Carolina,    23098 
North  Dakota.     10137 
Oregon.     19513 
Pennsylvania.     1666.     13300 
Puerto  Rico.     19513 
Rhode  Island,     18759 
South  Carolina.     11284 
Tennessee.    18759 

Texas,     10138,    23098,    24339,    25642 
Utah,     15522 
Vermont,    8807,     19513 
Virginia,     11284 
Washington,     14187 
West  Virginia.    11978.    13300 
Wyoming.     16768.    24339 
Small  business  investment  companies: 
Maximum  annual  cost  of  money;  Federal 

Financing  Bank  rate.    4008,    8041, 

12680,     18758.    23572.    26425 
Applications,  etc.: 

ABC  Capital  Corp.,    6091 
ASEA-Harvest  Ventures  II.    7262 
Atlantic  Capital  Corp.,    24605 
Atlantic  Energy  Capital  Corp.,    200 
BNK  Industry  Investment  Co..    8422 
Brentwood  Capital  Corp.,    913,    11779 
Calista  Business  Investment  Corp.,    19512 
Capital  Circulation  Corp.,     16378 
Capital  Impact  Corp.,     10571 
Center  City  MESBIC,  Inc.,    2749 
Chemical  Venture  Capital  Corp.,    7681 
Chestnut  Capital  International  II,  L.P., 

2644 
Cogeneration  Capital  Fund,    3073 
Consumers  United  Capital  Corp.,    19512 
DC  Bancorp  Venture  Capital  Co.,     15264 
Domestic  Capital  Corp..    8040 
Equis  Investment.    8422 
Erie  Small  Business  Investment  Co.,    23097 
Fans  Capital  Corp..    1 1977 
FCA  Investment  Co..    11779 
First  American  Capital  Funding,  Inc., 

24731 
First  Southern  Capital  Corp..     12679 
Formosa  Capital  Corp..    15265 
Grocers  Capiul  Co.,  Inc.,    5150 
Hawaii  Venture  Capital  Inc..    13299 
Hickory  Venture  Capital  Corp.,    5840, 

14329 
Itasca  Growth  Fund,  Inc.,    23097 
Jeanjoo  Finance,  Inc.,    19513 
Latigo  Capital  Partners  II,    1664 
Losco  Investment  &  Finance  Corp.,    5721 
Lotus  Capital  Corp.,    5150 
Mid-Sute  Capital  Corp.,    10571 
Monsey  Capital  Corp.,    5721 
Narraganscn  Venture  Corp.,    3860 
New  Kukje  Investment  Co..    4293 
Norstar  Capital  Inc..    3447,    20865 
Northern  Capital  Corp.,    4824 
Orlando  Capital  Corp.,    9145 
Questech  Capital  Corp..    20865 
RCL,  Inc.,     13300 
Rocky  Mountain  Ventures,  Ltd.,    20866, 

23098 
Rubber  City  Capital  Corp.,    10136 
Sea  Gate  Small  Business  Investment  Co., 

15265 
Southwest  Venture  Corp.,    6423 
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Sovran  Funding  Cbrp.,    8041 

UBD  Capital,  Inc..    23571 

United  Capital  Investment  Corp.,    7681 

Vicksburg  Small  Business  Investment  Co., 

10138 
Wesbanc  Ventures,  Ltd.,     12680,    24077 
Westamco  Investment  Co.,    11780 

SOCIAL  PROGRAMS 

See  ACT/ON. 

Community  Servicet  Office. 

Food  and  Nutrition  Service. 

Health  and  Human  Services  Department 

Human  I>evelopme»t  Services  Office. 

Social  Security  Administration. 

SOCIAL  SECURITY 
ADMINISTRATION 

RULES         •    i        I 
Public  assistance  programs: 
Quality  control  requirements;  CFR 
correction,     11698 
Social  security  benefits: 
E>eductions,  reductions,  and  nonpayment  of 
benefits;  Government  pensions; 
correction,    20901 
Disability  beneflts'  reentitlement;  correction, 

20901 
Hearings  before  Administrative  Law  Judges, 

21433 
Multiple  impairments  determination;  interim, 
8726 
Correction,     19164 
Sick  pay,     1831 
Supplemental  security  income: 

AIDS;  impairments  listing;  interim,    SS73 
Eligibility;  earned  income  tax  credits,    SS71 

Correction,     14211 
Hearings  before  Administrative  Law  Judges, 

21433 
Multiple  impairments  determination;  interim, 
8726 
Correction,     19164 

PROPOSED  RULES 

Aid  to  families  with  dependent  children 
(AFDC),  and  food  stamp  program, 
consistency;  advance  notice,    6970 
Public  assistance  programs: 
Aid  to  families  with  dependent  children; 
home  energy  assistance;  disregard  of 
support  and  maintenance  assistance 
based  on  need,    21472  , 

Aid  to  families  with  dependent  children; 
income  and  eligibility  verification 
procedures,     10450 
Grants  to  States;  repayment  by  installments; 

interest  charges,     18704 
Quality  control  system;  review  procedure 
requirements,    25269 
Social  security  benefits: 
Disability  and  blindness  determinations. 
18432 
Review,    23400 
Mental  disorders;  impairments  listing,    4948 
Old-age  benefits,  etc.;  payments  to  divorced 
spouses,     5264 
Correction,    6358 
Supplemental  security  income: 
Disability  and  blindness  determinations, 
18432 
Review,    25400 
Passalong  of  Federal  benefit  increases  to 
recipients  of  State  supplementary 
payments,    7607 


Support  and  maintenance  assistance  based  on 
need;  exclusion  as  income  or  resource, 
21457  j 

NOTICES 

Grants;  availability,  etc.:  { 

Refugee  resettlement  program  - 

Cash  and  medical  assistance,  social 
services,  and  case  management, 
7132,    24583 
Secondary  resettlements,    20038, 

21668 
Social  services  funds;  allocation, 
8194 
Research  grant.  Title  II,    21141,    24583 
Research  grants,    23073,    24706 
Social  security  disability  insurance 
beneficiaries  assistance  to  obtain 
employment,    23071,    24706 
Transitional-employment  training 
demonstration,     18741 
Organization,  functions,  and  authority 

delegations,    3599,    5010,    10321,    13423, 
15492,    20297,    23521  j 

Privacy  Act:  ' 

Computer  matching  program,    6053 
Systems  of  records,    5819 
Social  security;  foreign  insurance  or  pension 
systems: 
Iran,     14459  j 

Social  security  benefits: 
Contribution  and  benefit  base  old  law 

determination,     1 1 562 
Mental  impairment  cases;  disability  claims 
determination;  inquiry,    9770 

SOIL  CONSERVATION  SERVICE 

RULES 

Organization,  functions,  and  authority 
delegations: 
Coastal  zone  management  assistance,    7906 
PROPOSED  RULES 
Support  activities: 

Real  properiy  acquisition  under  federally 
assisted  programs,     12034 

NOTICES  1 

Environmental  statements;  availability,  etc.: 
Alte  Dutch  School,  CA,     14739 
Applesway  Drive,  OH,    7361  j 

Aronson  Island,  MI,    9304  ' 

Bayou  Pierre  Watershed,  MS,    26392 
Bayou  Plaquemine  Brule  Watershed,  LA, 

15468 
Bear-Craine  Creeks  Watershed,  AL,    2599 
Belemont  County,  OH,  et  al;  roadside  and 

streambank  measures,     16328 
Benson  Area  Bank  Stabilization,  AZ,    13407 
Bethlehem,  Kasson  Grove  Community,  CT, 

16327 
Big  Creek  (Tri-County)  Watershed,  TX, 

13407 
Big  Sandy  Area,  KY,    2600 
Bluff  Irrigation  District  Farm,  WY,    10292 
Bonneville  County  Roadside,  ID,    21321 
Buffalo  Creek  Watershed,  PA,    23482 
Campbell  Creek  Watershed,  OK,    5285 
Card  Industrial  Sand,  IN,    21322 
Cayadutta  Creek  Watershed,  NY,    24264 
Colbert  Roadside  Area,  OK,    5804 
Cooper  Creek  Watershed,  VA,    3004 
Cumberland  Head,  NY,    24662 
Deer  Creek  Watershed.  OK,    7939 
Deerhead  Riverfront  Park,  MI,    9305 
DEM  South  Coast  Dune,  RI,    14125 
Dyke  Creek,  NY,    10824 


Sou 

Ferron  Watershed,  UT,    19560 
Finesville  Recreational  Field,  NJ,    20576 
Fishing  Creek  Watershed,  NC,    3005 
Fourteen  Mile-Bakers  Creek  Watershed,  MS, 

21915 
Gilmer  Township,  IL,    7938 
Grand  Forks  County,  ND,    1 1525 
Grassy  Creek  Watershed,  MO,    13408 
Hamlin  Lions  Club  Field  Area,  WV,    6225 
Jacobs  Creek  Watershed,  PA,    6023 
Jefferson-Patterson  Park  and  Museum,  MD, 

10823 
Lake  Antoine-Pike  Spawning  Marsh,  MI, 

9305 
Leland  Freeborn  Watershed,  CA,    21321 
Linville  Creek  Subwatershed,  VA,    23046 
Lower  Wii:ooski  River  Watershed,  VT, 

2842 
Montgomery  County  Park,  VA,    20472 
North  Canton  School,  NC,    1 1525 
North  Hydro  Creek,  NC,    1 1923 
North  Pine/Spring  Valley  Creek,  WA, 

12352 
Otisco  Lake  Watershed,  NY,    24662 
Pacheco  Creek,  CA,    8353 
Pasquale  Road,  CA,    10292 
Philip  Barbour  High  School,  WV,    1098 
Piiholo  Road,  HI,    23481 
Pike  County  Roadside,  IN,    20472 
Prescott  Park  Flood  Prevention  Measure, 

NH,    4250 
Raccoon  Lake  Watershed,  IL,    21321 
Rebel  Hat  Creek  Watershed,  WA,     10293 
Rock  Creek  Watershed,  ID,    18719 
Shelbyville  High  School,  IN,    20472 
South  Fork  Broad  River  Watershed,  GA, 

1605 
South  Fork  Kings  River  Watershed,  CA, 

21322 
South  Fork  River,  VA  and  WV,    9306 
South  Fork  Watershed,  KS,    870 
Spring  Valley  Reservoir,  ID,    20576 
Sugar  River  Watershed,  NH,    5285 
Summit  Farm,  UT,    19560 
Tracy  Property,  MA,    23819 
Upper  Quaboag  River  Watershed,  MA, 

24793 
West  Fork  of  Mayfield  Creek  Watershed, 

KY,    25286 
Westport,  WA,    8353 
Winters  Road,  NJ,    20576 
Wyoming  County  Airport,  WV,    19560 
Yamhill  County  Roadside,  OR,     14740 
Procurement: 
Commercial  activities,  performance;  review 

schedule  (OMB  A-76  implementation), 

7361 
Watershed  projects;  deauthorization  of  funds: 
Dunloup  Creek  Watershed,  WV,    7361 
Fish  Bayou  Watershed,  AR,    25615 
Hall-Flat  Creek  Watershed,  IN,    13407 
Hardin  Creek  Watershed,  TN,    23481 
Kanawha  Twomile  Creek,  WV,    1255 
Kickapoo  Creek  (Lipan)  Watershed,  TX, 

1605 
Lewis-Hunsaker  Creek  Watershed,  TN, 

23482 
Little  Bigby  Creek  Watershed,  TN,    23480 
Little  Luckiamute  Watershed,  OR,     1605 
Middle  River,  GA,    9699 
Mill  Creek  Watershed,  TN,    23481 
Nibbs  Creek  Watershed,  VA,    14276 
North  Fork  Obion  River  Watershed,V"N, 

23481 
Rock  Creek  Watershed,  OR,    1606 
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SOUTHEASTERN  POWER 
ADMINISTRATION 

NOTICES 

Power  rates: 
Georgu-Alabuna  System  of  Projects,    1 3870 

SOUTHWESTERN  POWER 
ADMINISTRATION 

NOTICES 

Federal  hydroelectric  power  projects;  power 
and  energy  allocation  policy,  proposed; 
inquiry.    7639,    25316 
Rate  schedule  P-4B:  inquiry.    1S483 
Rate  schedule  P-4B;  intenm,    21933 
System  power  rates,  proposed;  inquiry,    23319 

STATE  DEPARTMENT 

See  also  Foreign  Service  Grievance  Board. 
RULES 

International  traffic  in  arms;  correction,     12787 
Protection  of  foreign  dignltanes  and  official 
penionnel: 
Departmg  U.S.  Representatives  to  United 
Nations.     14379 

PROPOSED  RULES 

Regulatory  agenda.     17470 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.    5345,     15805 
Committees;  establishment,  renewals, 
terminations,  etc.: 
American  Private  Sector  Overseas  Security 

Advisory  CouiKil,    5722 
UNESCO  Reform  Observation  Panel,    7156 
Cooperative  research  awards.  US  and  Spain; 
applied  science  and  technology,    20516, 
25642 
Foreign  assistance  determinations: 

Haiti,    7868 
Foreign  Missions  Act;  determinations,    23572 
Gifts  to  Federal  employees  from  foreign 

governments;  listing,    9740 
Grants;  availability,  etc.: 

Discretionary  grant  programs;  Soviet  and 
Eastern  European  research  and  training, 
6091 
International  conferences: 
Pnvate-sector  representatives  on  U.S. 
delegations,    2645 
Libya;  Export-Import  Bank  credit  application 

denial  support  determination,     14070 
Meetings: 

Fine  Arts  Committee,    5722 

international  Intellectual  Property  Advisory 

Committee,    1 1606 
International  Investment,  Technology,  and 
Development  Advisory  Committee. 
2750.    4932.    4933,    8041,    11978, 
20337,    24606 
International  Radio  Consultative  Committee, 
2750.    3861.    4932.    4933,    5463.    8205, 
11979.     14187.     16378 
Intematioiul  Telegraph  and  Telephone 
Consultative  Committee,    374,    3861, 
4933.    5463.    8206.     11978.     11979. 
18759.    20336.    20337 
Oceans  and  International  Environmental  and 
Scientific  Affairs  Advisory  Committee. 
375.    26283 
OES  Advisory  Committee.    16378 
Overseas  Schools  Advisory  Council,    18759 
Overseas  Security  Advisory  Council.    24731 


Overseas  Security  Advisory  Panel.    14783, 

19601 
Private  Intenutional  Law  Advisory 
Committee.    7023,    8423,    10335, 
15031 
Shipping  Coordinating  Committee,    3861, 
5462,    7681,    7682,     11978,     14187, 
13031.    16378,    19836,    20337,    21386. 
23308 
UNESCO  Reform  Observation  Panel,    7136, 
15266 
Military  assistance  determinations: 

Turkey,    3861 
Organization,  functions,  and  authority 
delegations: 
Management  Operations.  Director,    26068 
Privacy  Act;  systems  of  records,    12681 
Visas,  nonimmigrant;  validity: 
Central  African  Republic,    8423 

SURFACE  MINING 
RECLAMATION  AND 
ENFORCEMENT  OmCE 

RULES 

Permanent  and  interim  regulatory  programs: 
Preparation  of  cross  sections,  maps,  and 

plans  by  surveyors  and  design 

certification  of  small  impoundments, 

16194 
Remlning  operations,  highwall  elimination; 

partial  suspension,    257 
Correction.    12538 
Surface  mining  and  reclamation  operations 

(agricultural  activities  on  alluvial  valley 

floors,  etc.);  court-ordered  suspension, 

7274 
Texas  topsoil  substitution  practice  special 

study  report;  availability,     13566 
Unsuitable  surface  coal  mining  areas,  fragile 

and  histonc  lands  definition;  partial 

suspension,    257 
Permanent  program  submission: 
AUbama.    21254 
Illinois,     1507,    %20 
Indiana.    13566,    19929.    20206.    20413. 

23684 
Iowa.    21440 
Kansas.    14212 

Kentucky,    8608.    13367.    22999.    23686 
Louisiana,    19931 
Maryland.    2782 
Montana,    238 

New  Mexico.    456.    4507,    19356 
North  Dakota,    260 

Ohio.    5236,    10757,    21256,    21257.    23709 
Oklahoma,     10739,    24509 
Pennsylvania,    13315 
Texas,    23299 
Virginia.    19357 
West  Virginia.    15889 
Wyoming.    8108 

PROPOSED  RULES 

Abandoned  mine  land  reclamation  program: 

State  reclamation  plan  and  grant 
amendments.    483 
Federal  surface  coal  mining  programs: 

Tennessee;  petition.    4704 
Federal/State  cooperative  agreement: 

Alabama.    2988 
Permanent  and  interim  regulatory  programs: 

Application  fee  collection,  etc.,    7522 


Comment  period  reopened,    24917 
Extension  of  time.    19037 
Public  hearing  location  change. 
16311 
Remining  operations,  and  elimination  of 
adverse  physical  impact  definition, 
24880 
Permanent  program  submission: 
Alabama.    12569.    19390.    23996 
Alaska.    21625 

Arkansas.    9286,    24782.    26221 
Colorado,    16311 
Illinois.    485.    18536 
Indiana.    281.    6363.    10791,    12571 
Iowa,    13388 

Kansas.    6364,    11735.    19953 
Kentucky.    283.    2996 
Louisiana,    8147 
Maryland,    9679 
New  Mexico.    10792 
Ohio.    284.    12833.    15759,    18883 
Oklahoma,    3080,    16518 
Pennsylvania,    486,    23715.    25265.    25267 
Texas.    9287.    14256.    19212 
Utah.    8148,    12834 
Virginia,    10793,    26387 
West  Virginia.    21861.    25428 
Wyoming,    1869,    %80 
Permits  and  coal  exploration  systems;  approval 
process  requirements  and  definitions; 
ownership  and  control,    13724 
Hearings  and  extension  of  time,    24122 
Unsuitable  areas  for  mining:  surface  impacts  of 
underground  coal  mining;  prohibitions; 
advance  notice,    13250 

NOTICES 

Abandoned  mine  lands  and  State  regulatory 
programs  administration;  annual  evaluation 
reports;  availability.    3985,    6410 
Agency  information  collection  activities  under 
OMB  review,    4920,    7144,    9723.     10866 
Coal  mining  operations,  underground;  valid 
existing  rights  determinations: 
Jefferson  National  Forest.  VA.    4818 
Monongahela  National  Forest.  WV.    356 
Environmental  statements;  availability,  etc.: 
Black  Diamond,  King  County,  WA,    19495 
CX  Ranch  Mine,  Bighorn  County,  MT. 

15646 
Dry  Fork  Mine.  Campbell  County.  WY. 

7841 
John  Henry  No.  1  Mine,  King  County,  WA, 

7005 
La  Plata  Mine,  San  Juan  County,  NM.    4920 
Rosebud  Mine,  MT,    1945 
Tennessee  surface  coal  mining  permits. 

10546 
Unsuitable  areas  for  mining;  surface  impacts 
of  underground  coal  mining,    25473 
Surface  coal  mining  operations;  unsuitable 
lands;  petitions,  designations,  etc.: 
Washington.    19495 

SUSQUEHANNA  RIVER  BASIN 
COMMISSION 

RULES 

Water  resources  projects;  emergency  approval 
by  Executive  Director.    12241 
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NOTICES 

Hearings,     10336 

SYNTHETIC  FUELS 
CORPORATION 

NOTICES 

Comprehensive  strategy,  draft;  availability  and 
inquiry:  draft  environmental  appendix 
availability,    20338 
Comprehensive  strategy,  draft  availability; 

inquiry,     18603 
Meetings;  Sunshine  Act,    202,    1297,    3079, 
4831,    6426.    10346,     15526,    15671, 
20520.    21390,    23239,    23380,    24980. 
26284 
Statement  of  objectives  and  principles  and 

Phase  1  Business  Plan.    8423 
Synthetic  fuels  projects,  competitive 
solicitations;  availability,  etc.: 
Bituminous  coal  gasiHcation,  Eastern 
Province,  et  aU     16768.    23572 
Mining  and  surface  processing  tar  sands. 
21685 

TELECOMMUNICATIONS 

See  Federal  Communications  Commission. 
General  Services  Administration. 
Rural  Electrification  Administration. 
Science  and  Technology  Policy  Office. 

TENNESSEE  VALLEY 
AUTHORITY 

PROPOSED  RULES 

Regulatory  agenda.    17996 
NOTICES 

Agency  information  cnllection  activities  under 

OMB  review.    375.     10336,     16379. 

23573 
Meetings;  Sunshine  Act.     1974.    2756.    7444. 

8211,     10578,     11045,     12888,     15671, 

19106,    20033.    20646,    24980 

TEXTILE  AGREEMENTS 
IMPLEMENTATION 
COMMITTEE 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Bangladesh,     15600k     16730 
Brazil,    9704.     11410.     12845,    20120 
China.    2601.    7946.    7947,     11931.    12849. 

16729,     18907,    21110.    21923.    26401. 

26599.    26823 
Dominican  Republic.    25441 
Guam.    8649 

Hong  Kong,    3008,    13272 
Hungary,    9705 

India,    4720,     12848,    18283,    25113 
Indonesia,    4568,    6027,    9704.     11234, 

13061.     16730,     19775,    23492,    24808 
Japan,    23756 

Korea.    4720,    9881,    24016 
Malaysia.    24017,    ^4808 
Mauritius.    2511 
Mexico.    21485 
Northern  Marianas  Islands. 
Pakistan.    2755.    3375 
Peru.    5412.    8180,     18547 
Philippines,    7811,    26400.    26401 
Poland,    7096 
Romania,    4568 
Singapore.    3376,    ^180 
Spain.    8356 
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Sri  Lanka.    9112.     13409.    19222.    21923 

Taiwan.     1616,    3585.     13845.     19563. 
26598.    26600  j 

Thailand.    23492 

Turkey.    3376.    5113.    19995 

Uruguay,    4724,    25440  | 

Export  visa  requirements;  certiflcation,  etc.: 

Indonesia,     19432 

Pakistan,    25443  | 

Taiwan,    3376.    4721.    12360 

Uruguay.    6232  | 

Export  visa  waivers:  i 

Cotton  fabrics.    4724 

Man-made  fiber  sweater  jackets.    21485. 
26600 
Textile  and  apparel  categories: 

Correlation  with  U.S.  Tariff  Schedules. 
21639 

Handmade  textile  and  apparel  products; 
definition  clarification,    26028 
Textile  consultation;  review  of  trade: 

Bangladesh,    7811,     11410  j 

Brazil,    3586,    23493.    25442 

China.    3586.    8651.    15601.    25114 

Guatemala.    4568 

India.    4723.    9483 

Indonesia.    4722.    10572.    11533.    14410, 
18547,    21111.    25443 

Israel.     14002 

Japan.    25443 

Korea,    24016 

Malaysia.    24809 

Portugal.    14277 

Sri  Lanka.    20256 

Taiwan,    11534 

Thailand.     14958 

Turkey.     11534,     19776,    25116       j 

Uruguay,    3587 

TOBACCO  PRODUCTS 

See  Alcohol,  Tobacco  and  Firearms  Bureau. 

TOXIC  SUBSTANCES 

See  Environmental  Protection  Agency. 

Environmental  Quality  Council 

Food  and  Drug  Administration. 

Occupational  Safety  and  Health 

Administration. 

\RADE  REPRESENTATIVE, 
^OFFICE  OF  UNITED  STATES 

RULES 

Generalized  System  of  Preferences;  eligibility 
of  articles;  interim,     19671 

NOTICES 

Generalized  System  of  Preferences: 
Articles  eligible  for  duty-free  treatment,  etc., 
6294.     16578,     18957.     19513.    26423 
Hot  air  popcorn  popjjers;  domestic  production 

determination,    21006 
Import  quotas  and  exclusions,  etc.: 
Alkaline  batteries;  disapproval  determination, 

1655  ' 

Alloy  tool  steel  products;  warehouse 

withdrawal  determination,    21541 
Foam  earplugs.    9921 
Stainless  steel  bar.    4606.    16382 
Sugar;  allocation  modification  determination, 
5463 
Intellectual  property;  country  practices  related 
to  identified  trade  barriers;  inquiry.    3853 
International  trade  agreements;  deteminations: 
Indonesia,    9342 
Mexico,     18335 
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New  Zealand.     13111 
Philippines.     11471 
Turkey.    8428 
Meetings: 
Intergovernmental  Policy  Advisory 

Committee.    9921 
Services  Policy  Advisory  Committee.    9921 
Multifiber  Arrangement;  inquiry.    8428. 

18759 
Unfair  trade  practices,  petitions,  etc.: 
Florida  Citrus  Commission  et  al.;  hearing, 
15266 

TRANSPORTATION 
DEPARTMENT 

See  also  Coast  Guard. 

Commercial  Space  Transportation  Office. 
Federal  Aviation  Administration. 
Federal  Highway  Administration. 
Federal  Railroad  Administration. 
Maritime  Administration. 
National  Highway  Traffic  Safely 

Administration. 
Research  and  Special  Programs 

Administration. 
Saint  Lawrence  Seaway  Development 

Corporation. 
Urban  Mass  Transportation  Administration. 

RULES 

Acquisition  regulations.     14798 
Aviation  proceedings;  economic  functions;  staff 
assignments  and  review;  correction,    7169 
Aviation  proceedings;  procedural  regulations: 
Transfer  of  Civil  Aeronautics  Board 
functions  to  DOT,    2374 
Correction,    3882 
Commercial  space  transportation: 

Licensing  process  for  commercial  space 
launch  activities;  policy  statement  and 
request  for  comments,    7714 
Minority  business  enterprises  participation  in 
DOT  programs;  suspension  and 
debarment,    18493 
Nondiscrimination  on  basis  of  handicap  in 

Federally  assisted  programs,    13039 
Organization,  functions,  and  authority 
delegations: 
Commercial  Space  Transportation  Office; 

establishment,  etc.,    7782,    9036 
Federal  Highway  Administrator;  Tandem 
Truck  and  Motor  Carrier  Safety  Acts, 
277 
Relocation  assistance  and  real  property 
acquisition: 
Moving  expense  allowance  schedule,    3525 
Uniform  cost-effective  policies  and 
procedures,    8955 
Correction,     12804,    21852 

PROPOSED  RULES 

Aviation  proceedings;  economic  proceedings: 
Air  carriers;  essential  air  transportation  to 
freely  associated  States;  extension  of 
time.    11182 
Aviation  proceedings;  procedural  regulations: 
Antitrust  authority  transfer,    5214 
Extension  of  time,    8341 
Regulatory  agenda,    17472 
Relocation  assistance  and  real  property 
acquisition: 
Duplication  of  payment,    8987 
Time  zone  boundaries,  standard: 
Indiana,    25856 


I 


i 
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Traasportation  t 

Noncis 

Agency  information  collection  activities  under 
OMB  review.    3612.    8429.    14783, 
20338,    24731 
Aviation  proceedings: 
All-cargo  air  transportation;  inquiry,    14483 
Certificates  of  public  convenience  and 

necessity  and  foreign  air  carrier  permits; 
wecjiil^applications.    4294,    429S, 
-affiTT  7156,    7683.    8428.     10572. 
11780.    12885.    13688.    14484.    15805. 
16576.    19101.    21539.    24077.    25145, 
26873 
Economic  regulatory  orders  and  notices, 

distribution.    25508 
Hearings,  etc.  - 

Air  Guam,    361 1 
Air  Mid-America.  Inc..    14070 
Aircore  Aviation.  Inc..  et  al..    9145 
All  Star  Airlines,  Inc..    24978 
American  Trans  Air,  Inc.,    20867 
Bradford  Air  Transport,  Inc.,    8042 
Caribbean  Air  Cargo  Co.,  Ltd., 

14483 
Corporate  Air,  Inc  ,     11285 
E)ominion  Intercontinental  Airlines, 

Inc.,     19836,    24731 
Emerald  Tours,  Ltd.,    7024.    7683 
Executive  Air  Charter.    24857 
Five  Star  Airlines.     19601 
Flight  International  Airlines,  Inc., 

12432 
Harbor  Air  Service,    20022 
Iliamna  Air  Taxi,  Inc..    21387.    21955 
Intra-Alaska  and  Intra-Hawaii  all* 

cargo  authority.    9531 
Jet  Charter  Service,  Inc.,    2879 
K-Air,  Inc ,    20868 
King  Flying  Service,    24978 
Miami- London  competitive  service 

case,    7156 
Pacific  Division  transfer  case,    25369, 

25375,    26873 
Pacific  East  Air,  Inc.,    2879 
Pan  American  World  Airways,  Inc., 

et  al..     19253 
Pan  Aviation.  Inc..    13687.    13689. 
16187.    21387.    23373.    25145, 
26426 
Pegasus  Airlines.  Inc.,    9531 
Ports  of  Call  Travel  Club,  Inc.,    2879 
Presidential  Airways.  Inc..    20339 
Republic  Express,    19101 
Sallee's  Aviation.  Inc..    26871 
Skybus.  Inc.,     14070 
Skystar  International,  Inc.,    20643 
Southwest  Airlines  Co.,    2880, 

11781.     13687 
Southwest  Airlines  Co.  et  al..    19601 
TPI  International  Airways,  Inc., 

4295 
Trans  International  Airlines,    5027 
U.S. -Japan  route  authority.    26871 
United  States  Overseas  Airlines,  Inc.. 
19101 
International  cargo  rate  flexibility  level  - 
Adjustment.    25509 
Update.    13112 
Standard  foreign  fare  level  ~ 
EsUblishment.    7024 
Index  adjustment  factors,    15806, 
26425 
Meetings: 
Commercial  Space  Transportation  Advisory 
Committee.    9753 


Privacy  Act;  systems  of  records,    16186 

TRAVEL  AND  TOURISM 
ADMINISTRATION 

NOTICES 

Meetings: 
Travel  and  Tourism  Advisory  Board,    2072, 
20578 

TREASURY  DEPARTMENT 

See  also  Alcohol.  Tobacco  and  Firearms  Bureau. 
Comptroller  of  Currency. 
Customs  Service. 
Fiscal  Service. 

Foreign  Assets  Control  Office. 
Internal  Revenue  Service. 
Revenue  Sharing  Office. 

RULES 

Casinos,  currency  transactions;  reporting  and 
recordkeeping  requirements,    5065 
Exemption  for  Nevada  casinos,    5064, 
21837 
Currency  and  foreign  transactions;  financial 

reporting  and  recordkeeping,     18478 
Honeybees  and  honeybee  semen;  importation, 

25688 
Portfolio  investment  survey,  foreign,    262 

PROPOSED  RULES 

International  capital  and  foreign  currency 
transactions,  etc.: 
Treasury  international  capital  form  BL-3; 
reporting  and  recordkeeping 
requirements,     19702 
Practice  before  Internal  Revenue  Service: 
Discipline  of  appraisers  assessed  with  aiding 

and  abetting  penalties,    7075 
Enrollment  renewal  requirements,    15937 
Regulatory  agenda,     17616 

NOTICES 

I  Agency  information  collection  activities  under 
I  OMB  review,     1026,     1971,    2368,    2750, 

1  4009,    5347,    5728,    5841,    7442,    8693, 

!►      9356.     10341,     10574,     11043,     11474, 

I  ...Lyv.        .-.^a-.        ,3447 

16190, 
21955, 
26653 


12682, 
16036. 
21388, 
25647, 


14071, 
16577, 
21956. 


14188, 
16770, 
23573. 


9356. 
11609. 
15667. 
19602. 
24734. 
Bonds,  Treasury: 

2004  series,    377,    20643 

2005  series,     12101,     I407I,    26429 
•  2009-2014  series,     10882 

2015  series,    5846,    7026,    19259 
Boycotts,  international: 

Countries  requiring  cooperation;  list,    2653, 
13691 
Meetings: 

Debt  Management  Advisory  Committee, 
1157,    7025,     14188 

National  Center  for  State  and  Local  Law 
Enforcement  Training  Advisory 
Committee,    4295 
Notes,  Treasury: 

A-1995  series,    5843,    7026 

B- 1995  series,    19256,    20644 

C-1994  series.    10881 

D- 1 992  series,    375,    1157 

E-1992  series,    12105,    14071 

F-1992  series,    26433 

J- 1990  series,    8206,    8809 

K- 1 990  series,    23221,    23865 

L-1989  series,    12103,    14071 

L- 1990  series,    23866 

M- 1989  series,    26431 


Q-1988  series, 
R-1987  series, 
R-1988  series, 
S-1987  series, 
S-1988  series, 
T-1987  series, 
U-1987  series, 
V-1987  series, 
W- 1987  series. 


375 

3448,    4295 
5841,    7025 
7684,    8042 
19254,    20644 
11285,     12103 
16380,     18610 
21160,    23099,    24859 
25375,    26429 
Notes  (foreign-targeted).  Treasury: 

L- 1990  series,    23223 
Organization,  functions,  and  authority 
delegations: 
Assistant  Secretary  for  Management  et  al, 

23573 
Facsimile  signatures  and  seals  use; 

revocation,    8042 
Procurement  Executive  et  al.,    12100 
Senior  Executive  Service: 

Performance  Review  Board;  membership, 
5347 

TRUMAN,  HARRY  S., 

SCHOLARSHIP  FOUNDATION 

NOTICES 

Meetings;  Sunshine  Act,    10888 

UNEMPLOYMENT 

See  Economic  Development  Administration. 
Employment  and  Training  Administration. 
Labor  Department. 
Railroad  Retirement  Board. 

UNIFORMED  SERVICES 

UNIVERSITY  OF  THE  HEALTH 
SCIENCES 


NOTICES 

Meetings;  Sunshine  Act, 


1670,     13450 


UNITED  STATES  INFORMATION 
AGENCY 

RULES 

Acquisition  regulations,     13200 
Exchange-visitor  program: 
Tax  exempt  status  requirement.    6160 

PROPOSED  RULES 

Audio-visual  materials,  worldwide  free  flow 

(export-import);  appeals  time  limit,    23453 
Foreign  Service  Officers;  appointment,     16098 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.    4610,     11610,     13448 
Art  objects,  importation  for  exhibition: 
Age  of  Suleiman  the  Magnificent,     13112 
Boston  Early  Music  Festival  A.  Exhibition, 

23236 
China:  7,000  Years  of  Discovery,    2 1 389 
Durer  to  Delacroix:  Great  Master  Drawings 

from  Stockholm,     14790 
Elba  to  Damascus:  Art  and  Archeology  of 

Ancient  Syria,    13112 
Gallery  for  a  King:  Old  Master  Paintings 

from  Dulwich,    8432.    12106 
Gericault  Drawings.    19105 
India,    21540 
Leonardo  da  Vinci  Drawings  of  Horses  from 

the  Royal  Library  at  Windsor  Castle, 

5152 
Leonardo  to  Van  Gogh:  Master  Drawings 

from  Budapest,    13302 
Marc  Chagall,    15033 
Sculpture  of  India,    6423.    9357 
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Silk  Roads,  China  Ships.    13448 
Stubbs:  An  Exhibition  in  Honor  of  Paul 

Mellon.     14332 
The  Sculpture  of  ladia,    20869 
Authority  delegations: 
Associate  Director  for  Broadcasting,    4009 
Director,  Office  of  Television  and  Film 

Service,    5028 
Executive  Director,  Radio  Broadcasting  to 

Cuba  Advisory  Board,    8044 
Committees;  establishment,  renewals, 
terminations,  etc.: 
Radio  Broadcasting  to  Cuba  Advisory 

Board.     14189 
Television  Telecommunications  Advisory 

Committee.    4610 
Grants;  availability,  etc.: 
Central  American  students;  support  of 

undergraduate  scholarship,    1S273, 

23785 
English  as  a  foreign  language;  Rwanda  and 

Togo.    10574 
International  educational  and  cultural 

activities.     16038.     16578.    20028. 

25648 
Summer  institute  in  American  studies,    8693 
Meetings: 

Book  and  Library  Advisory  Committee, 

11610.    24078 
International  Educational  Exchange 

Advisory  Pand.    23866 
Public  Diplomacy.  U.S.  Advisory 

Commission.    2369.    5348.    10884, 

14189.    21010,    24340 
Radio  Engineering  Advisory  Committee, 

14189 
Television  Telecommunications  Advisory 

Committee.    24078 
Privacy  Act;  systems  of  records,    2654,    2655 
Procurement: 
Commercial  activities,  performance;  cost 

comparison  study  (OMB  A-76 

implementation).    19105 
Commercial  or  indostrial  activities, 

performance;  review  schedule  (OMB  A- 

76  implementation),     10884 

UNITED  STATES  RAILWAY 
ASSOaATION 


11613 


NOTICES  I 

Meetings;  Sunshine  Act. 

URBAN  AFFAIRS 

See  Community  Services  Office. 

Economic  Development  Administration. 
Urban  Mass  Transportation  Administration. 

URBAN  MASS 
TRANSPORTATION 
ADMINISTRATION 


2289 


RULES  I 

Buy  America  requireihents;  cement. 

NOTICES 

Buy  America  requirements;  exemption  petition. 

18760 
Buy  American  requirements,  exemption 

petition.     1 1 56 
Environmental  statements;  availability,  etc.: 
Boonton/Montclair  corridor.  NJ  and  NY; 
alternative  transit  improvements.    20868 


First  article  bus  test  plan;  availability,    13690 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Transit  agencies  managerial  training  grants, 
13447 

VESSELS 


See  Coast  Guard. 
Customs  Service. 
Engineers  Corps. 
Federal  Maritime  Commission. 
Interstate  Commerce  Commission. 
Maritime  Administration. 
Panama  Canal  Commission. 
Saint  Lawrence  Seaway  Development 
Corporation. 


VETERANS  ADMINISTRATION 

RULES 

Acquisition  regulations,    789 
Adjudication;  pensions,  compensation, 
dependency,  etc.: 
Disability  and  death  pension  award;  effective 

date.    25980 
Pension  rates  and  income  limitations;  cost-of- 
living  adjustments,    25415 
Legal  services.  General  Counsel:         | 

Violation  of  penal  statutes,    24767 
Life  insurance.  National  Service.  Servicemen's 
Group,  and  Veterans'  Group: 
Dividend  option,  timely  filing  of  claims,  etc., 
12252 
Loan  guaranty: 
Condominium  ownership;  reporting  and 
recordkeeping  requirements,    26359 
Condominium  project  approval,    5975 
Increase  in  loan  fee  for  housing  loans,    5754 
Interest  rates,     12800,    16232,    21837, 
24511 
Correction,    13970     |  j 

Lender;  redefinition.    13191  i 

Manufactured  home  loans,    3333 
Specially  adapted  housing  assistance; 
maximum  amount  increase,    13020 
Medical  benefits: 
Emergency  dental  treatment.    14704 
Emergency  outpatient  dental  treatment; 

correction.    21604 
Treatment  in  non-VA  faciUties  in 

noncontiguous  States,  territories,  etc., 
4974 
Vocational  rehabilitation  and  education: 
Dependents  education  assistance;  time  limits 

for  processing  claims,     16702 
Measurement  of  courses;  accreditation, 

21604 
Post- Vietnam  era  veterans  educational 
assistance  program;  monthly  benefit 
rates  for  high  school  diploma  or 
equivalency  certificate,    19933 
Special  restorative  training;  limitation  to 

eligible  children.    21606 
Veterans  education;  increased  rates  under 
dependents.  G.I.  bill  and  emergency 
veterans  job  training  educational 
assistance  programs,    19933 
Correction,    24768  j 

Vocational  rehabilitation  program;  ' 
amendments;  correction.    9621 


PROPOSED  RULES 

Adjudication;  pensions,  compensation^ 
dependency,  etc.: 
Dioxin  (Agent  Orange)  and  ionizing 
radiation  claims  based  on  exposure, 
15848 
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Veterans 

Headstone  or  marker  allowance.    20445 
Incompetent  veterans;  computations  of  estate 
value,  waiver  of  payment 
discontinuance,  etc..    12041 
Board  of  Veterans  Appeals: 

Practice  rules.     15184 
Inventions  by  VA  employees  as  coinventors  in 
research  supported  by  nonprofit 
organizations  and  small  businesses; 
contractor  obligations,     14393 
Legal  services.  General  Counsel: 

Violation  of  penal  statutes,    4708 
Medical  benefits: 
Aid  payable  to  State  veterans  homes;  per 
diem  rates,    9811 
Regulatory  agenda,    17998 
Relocation  assistance  and  real  property 

acquisition,  uniform  cost-effective  policies 
and  procedures,    21712 
Vocational  rehabilitation  and  education: 
Advance  payment  regulations,  etc.;  editorial 

amendments,     13836 
Post- Vietnam  era  veterans  educational 
assistance  program;  dates  of 
participation,  etc.,    25430 
Veterans  education  ~ 

Reports  of  unsatisfactory  progress, 

1549 
Retroactive  approval  of  courses, 
21624 
Vocational  Rehabilitation  and  Counseling 
Service,  authority  delegation,    23145 

NOTICES 

Advisory  committees,  annual  reports; 

availabUity,    15668.    16382.    20645 
Agency  information  collection  activities  under 
OMB  review,    200,    2119,    2656,    3614, 
5728.    5849,    9357,    10885,    12107, 
12435,    13910,    14332,    18761,    18958, 
21162,    24078,    25819 
Committees;  establishment,  renewals, 
terminations,  etc.: 
Readjustment  Problems  of  Vietnam  Veterans 

Advisory  Committee.    21162 
Voluntary  Service  National  Advisory 

Committee,    7685 
Wage  Committee,    11611 
Domiciliary  care  program;  evaluation  report 

availability,    20516 
Environmental  statements;  availability,  etc.: 
Grand  Rapids.  MI.    11782 
Jackson.  MS,    21687 
Marion,  IN,    10884 
North  Chicago.  IL.    10884 
Paramus,  NJ,    8809 
Pittsburgh,  PA,    11287 
Rifle,  CO,    201 
Salisbury,  NC,    4829 
Syracuse,  NY,    19841 
Yountville,  CA.    7027 
Medical  care  reimbursement  rates,  1985  FY, 

2120 
Meetings: 
Administrator's  Educational  Assistance 

Advisory  Committee,    10139 
Career  Development  Committee,    10887 
Cemeteries  and  Memorials  Advisory 

Committee,    14189 
Cooperative  Studies  Evaluation  Committee, 

5729.    16382 
Educational  Allowances  Station  Committee, 

201,    18958 
Environmental  Hazards  Advisory 

Committee.    12107,     19841 
Former  Prisoners  of  War  Advisory 
Committee,    16382 


n 


Veterans 


Health  Services  Research  and  Development 
Scientific  Review  and  Evaluation 
Board.    23099 
Health-Related  EfTects  of  Herbicides 

Advisory  Committee,    6424 
Medical  Research  Service  Merit  Review 

Boards.    8809 
Readjustmer.t  Problems  of  Vietnam  Veterans 
Advisory  Committee.    8810.    20645, 
24340 
Rehabilitation  Research  and  Development 
Scientific  Review  and  Evaluation 
Board,    16383 
Rehabilitation  Veterans'  Advisory 

Committee,    12345 
Special  Medical  Advisory  Group,     14189 
Structural  Safety  of  Veterans  Administration 

Facilities  Advisory  Committee,    8432 
Wage  Committee.    14071 
Women  Veterans  Advisory  Committee, 
6424 
Privacy  Act;  computer  matching  program, 

18761,    23867 
Privacy  Act;  systems  of  records,    583,    8044, 
10886,     11610,     13448,     16770,    23099. 
23100,    23866,    26875 
Procurement: 
Commercial  activities,  performance; 
productivity  review  and  cost 
comparison  review  schedules  (OMB  A- 
76  implementation),    24079,    24859 
Suspended,    12683 
Reports,  program  evaluations;  availability,  etc.: 
Life  insurance  program,     1294 

VETERANS  EMPLOYMENT  AND 
TRAINING,  OFTICE  OF 
ASSISTANT  SECRETARY 

RULES 

Exemplary  rehabilitation  certificates  for  ex- 
servicemen;  CFR  Part  removed,    4209 

NOTICES 

Grants;  availability,  etc.: 

Job  Training  Partnership  Act;  employment 
and  training  programs  operation,    9912 
Job  Training  Partnership  Act;  employment 
and  training  programs  in  various  States, 
19822 
Meetings: 
Veterans  Employment  Committee,    10549, 
24966 

VOCATIONAL  REHABILITATION 
AND  EDUCATION 

Set  Education  Departmenu 

Human  Development  Sertices  Office. 
Veterans  Administration. 

WAGE  AND  HOUR  DIVISION 

RULES 

Wage  rates;  procedures  for  predetermination, 
4506 

NOTICES 

Learners,  certificates  authorizing  employment 
at  special  minimum  wages,    2102,    15993 

WASTE  TREATMENT  AND 
DISPOSAL 

See  Engineers  Corps. 

Environmental  Protection  Agency. 


WATER  AND  WATERWAYS 

See  Canada  and  United  States-International 
Joint  Commission. 
Coast  Guard. 

Delaware  River  Basin  Commission. 
Engineers  Corps. 

Environmental  Protection  Agency. 
Federal  Maritime  Commission. 
Interior  Department 
Interstate  Commerce  Commission. 
Panama  Canal  Commission. 
Reclamation  Bureau. 
Saint  Lawrence  Seaway  Development 

Corporation. 
Soil  Conservation  Service. 
Water  Resources  Research  Office. 

WATER  RESOURCES  RESEARCH 
OFFICE 

RULES 

State  water  research  institute  program;  CFR 
Chapter  and  Parts  removed,    231 13 

PROPOSED  RULES 

State  water  research  institute  program;  CFR 
Chapter  and  Parts  removed,    956 

WESTERN  AREA  POWER 
ADMINISTRATION 

PROPOSED  RULES 

Boulder  Canyon  Project;  power  sale  charges, 
20732 

NOTICES 

Boulder  Canyon  project  uprating  program; 
contingent  capacity  and  associated  energy, 
proposed  allocations.    24829 
California-Oregon  Transmission  Project; 
allocation  criteria  of  transfer  capability 
among  non-Federal  public  entities;  inquiry. 
23356 
Colorado-Big  Thompson  Pumped-Storage 
Unit.  CO;  non-Federal  pariicipation 
planning  investigation,  etc..     10113 
Customer  conservation  and  renewable  energy 
programs;  guidelines  and  acceptance 
criteria  amendments;  inquiry  and  public 
forum.    5309 
Environmental  statements;  availability,  etc.: 
Intertie  transmission  line,  CA  and  OR, 

16538 
Liberty-Coolidge  transmission  line,  AZ, 

14285 
Rifle-San  Juan  transmission  line  project,  CO 

and  NM,    7379 
Thermopolis-Alcova-Casper  transmission  line 

project,  WY,    20593 
Washoe  Project,  CA.    21350 
Mead-Northwest  Intertie;  inquiry,    12619, 

13871 
Pacific  Northwest-Southwest  Intertie;  report 

availability,    11556 
Power  application  requests: 

Boulder  City  Area  Projects,    2717 
Power  development  planning  studies: 
Spring  Canyon  Pumped  Storage  Project, 
AZ.    7403,    12622 
Power  marketing  plans: 
Boulder  City  area  projects,    7823 
Central  Valley  Project,  CA,    2502 
Colorado  River  Storage  Project,  UT,    9321 
Diamond  Fork  Power  System  and  Jordanelle 

Powerplant,    12619,    20596 
Salt  Lake  City  Area.    13078 


Power  marketing  plans,  etc. 
Washoe  Project.  CA.    21350 

WORKERS'  COMPENSATION 
PROGRAMS  OFnCE 

PROPOSED  RULES 

Federal  Employees'  Compensation  Act; 

medical  benefits  claims;  comment  period 
reopened,    4525 

NOTICES 

Computer  matching  project  involving 

beneficiaries  under  Federal  Employees' 
Compensation  Act;  report,    7846 
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AGRICULTURE  DEPARTMENT 

NOTICES  !  I 

Systems  of  records,    849,    25284,    25727 

AIR  FORCE  DEPARTMENT 

NOTICES 

Systems  of  records,    326,    24672,    25737 

ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

RULES 

Implementation,    3904 

NOTICES 

Systems  of  records,    3^42 

ARMY  DEPARTMENT 

RULES 

Implementation,    932 

CHILD  SUPPORt 
ENFORCEMENT  OmCE 

NOTICES 

Systems  of  records,    3412 

COMMERCE  DEPARTMENT 


NOTICES 

Systems  of  records, 


.    9(J99. 


25729 

COMPTROLLER  OF  CURRENCY 

NOTICES 

Systems  of  records,     16037 

DEFENSE  DEPARTMENT 

NOTICES 

Systems  of  records,    325,    12606,    22002, 
22090  j  I 

ENERGY  DEPARTMENT 

NOTICES 

Systems  of  records,    7209 

ENVIRONMENTAL  PROTECTION 
AGENCY 

NOTICES 

Systems  of  records,    4«9,    18302,    24313 

EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION 

NOTICES 

Systems  of  records,    5672 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

PROPOSED  RULES 

Implementation,    19551 

NOTICES 

Systems  of  records,    173,    5684,    9713,    20006 

FEDERAL  RESERVE  SYSTEM 

NOTICES 

Systems  of  records,    2 1 1 36 

GENERAL  SERVICES 
ADMINISTRATION 

•ROPOSED  RULES 

'Implementation,    8641  I 

NOTICES  I 

Systems  of  records,    177,    6051,    16149, 

20294,    20501,    23829,    24323 

i 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

NOTICES  I 

Computer  matching  program,     19472 

HEALTH  CARE  FINANCTNG 
ADMINISTRATION 

NOTICES 

Systems  of  records,    6395,    14457,    16153, 
21356 

HOUSING  AND  URBAN 
'  DEVELOPMENT  DEPARTMENT 

NOTICES 

Systems  of  records,    8791,    15787,     18933 

INTERIOR  DEPARTMENT 

NOTICES 

Systems  of  records,    2091,    7390,    14027, 
23522 

INTERNAL  REVENUE  SERVICE 

NOTICES 

Systems  of  records,    2880 

JUSTICE  DEPARTMENT 

PROPOSED  RULES 

Implementation,    7800  ; 

NOTICES 

Systems  of  records,  2095,  2096,  7842, 
18753 
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LABOR  DEP^TMENT 

NOTICES 

Systems  of  records,    5140,    5141,    5143 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

PROPOSED  RULES 

Implementation,    21461 

NAVY  DEPARTMENT 

NOTICES 

Computer  matching  program,    9486 
Systems  of  records,    329 

PEACE  CORPS 

RULES 

Implementation,    1 844 
Correction,    4505 

NOTICES 

Systems  of  records,     1950 

PENSION  BENEFIT  GUARANTY 
CORPORATION 

NOTICES 

Systems  of  records,    16028 

PERSONNEL  MANAGEMENT 
OFFICE 

NOTICES 

Computer  matching  program,    26280 
Systems  of  records,    15253 

POSTAL  SERVICE 

NOTICES 

Computer  matching  program,    18591 
Computer  matching  program  and  systems  of 

records,    6086 
Systems  of  records,    1 8589 

PUBLIC  HEALTH  SERVICE 

NOTICES 

Systems  of  records,    25469 

RAILROAD  RETIREMENT 
BOARD 

PROPOSED  RULES 

Implementation,     10247 

NOTICES 

Computer  matching  program,  ^6029 


Raflroad 

Systems  of  records,     10332,    21ISS 

SOCIAL  SECURITY 
ADMINISTRATION 

NOTICES 

Computer  matching  program.    60S3 
Systems  of  records,    5819 

STATE  DEPARTMENT 

NOTICES 

Systems  of  records.     12681 

TRANSPORTATION 
DEPARTMENT 

NOTICES 

Systems  of  records,     16186 

UNITED  STATES  INFORMATION 
AGENCY 

NOTICES 

Systems  of  records,    2654.    2655 

VETERANS  ADMINISTRATION 

NOTICES 

Computer  matching  program,     18761,    23867 
Systems  of  records,    583,    8044,     10886. 

11610,     13448,     16770.    23099,    23100. 

23866,    26875 
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GUIDE  TO  FREEDOM  OF  INFORMATION  INDEXES 

Editorial  Note:  The  Freedom  of  Information  Act  (5  U.S.C.  552]  requires  Government  agencies  to  maintain  and  make  available 
for  inspection  and  copying  current  indexes  that  provide  identifying  information  on  certain  matters  issued,  adopted,  or 
promulgated  after  July  4,  1967.  Public  Law  93-502  (88  Stat.  1561)  requires  the  publication  (with  exceptions)  and  distribution  of 
these  indexes  quarterly.  This  guide  has  been  compiled  by  the  Office  of  the  Federal  Register  from  information  submitted  by 
agencies  in  order  to  notify  the  public  of  the  availability  of  these  indexes  for  sale  or  inspection. 
For  Further  Information  Contact: 

Melanie  Y.  Williams,  Office  of  the  Federal  Register,  National  Archives  and  Records  Administration,  Washington,  DC 
20408  (202-523-5227). 


Agsncy  and  subagency  name 


Index  title:  period  covered,  brief  description  of 
contents 


Order,  from:  prices  make  checks  payable  t 


For  inspectnn,  copying,  or  additional  informatkxi 
contact 


Department  of  Defense,  Ottne  of 
the  Secretary 


Department    of    Dafens*,    Depart- 
ment of  the  Air  Force 


Department  of  Defensa,  Depart- 
ment of  the  Army,  The  Adiutant 
General's  Office.  Army  Putilica- 
tions  Directorate 


Department  of  Education  (ED). 
Office  of  the  Assistant  Secretary 
for  Legislation  arxj  Public  Affairs 


Department  of  Energy,  Bonrieville 
Power  Administration 


OoO  Directives  System  Quarterfy  Index,  lists  DoO 
Direcbves  and  DoD  lnstrvx:tions  numerically  and 
by  subject  matter  and  inckjdes  Anal  opinions, 
statements  of  policy,  and  adininistrative  staff 
manuals  that  aff«ct  the  public 


Numarical  Max  o(  standard  pubications  (APR  0- 
2).  Aprl  IS,  1985.  Uiti  regulations,  manuals. 
and  pampfdets  together  urxler  each  subiect 
senes:  list  visual  aids  and  recurring  periodicals 
separately 

Numerical  index  of  departmental  forms  (APR  0- 
9)  April  5.  1985.  Lists  forms  numerically  within 
each  category,  including  accountable  forms, 
forms  requiring  storage  safeguards,  and  obso- 
lete forms 

DA  pamphlet  310-1  (Consolidated  Index  of  Army 
PublicatKins  and  Blank  Forms)  Mar  1,  1985. 
Printed  in  mrerofk^e 

DA  Pamphlet  310-99.  Index  of  Otisolete  Forms/ 
Publications.  Mar.  15.  1965.  Printed  in  micro- 
fiche only 

ED  Index  contains  those  records  required  by 
Public  Law  90-23  (Freedom  of  Information  Act) 
The  index  is  a  guide  to  EO  policies,  instruction 
memoranda,  organization  function  statements, 
guidelines,  decisions  and  procedures  not  pub- 
lished in  Hie  Federal  Register  Contains  records 
originaled  since  May  4.  1980:  updated  quarterly 

BPA  Manual  Index  dated  1-11-85  (31  pages). 
Policy,  procedural,  and  directives  matenal  in- 
dexed t>y  subiect  and  BPA  Manual  chapter 
number 


Department  of  Health  aid  Human 
Services,  Public  Health  Service, 
Centers  for  Disease  Control 
(HHS/PHS/COC) 


Department  of  Health  and  Human 
Services,  Public  Health  Service, 
Food  and  Drug  Administration 
(HHS/PHS/FDA) 


r 


COC  Freedom  of  Iriformation  Act  (FOIA)  Index 
contains  tfiose  records  required  by  ttie  Free- 
dom ot  intormation  Act  (PL.  90-23)  This  index 
provides  identifying  information,  by  program  and 
subject,  for  the  pubkc  as  to  any  matter  issued, 
adoipted,  or  promulgated  after  July  4.  1967.  and 
not  published  in  the  Federal  Register  Index  is 
updated  quarterly 

Analyst  Operations  Manual:  Training  information, 
instructions  and  procedures  for  new  laboratory 
personnel 


Bkvresearch  Monitoring  Manual  for  Supervisory 
Investigators.  NCTR  Nonclinical:  One-week 
course  conducted  by  the  National  Center  for 
Toxicotogical  Research 

Bureau  of  Drugs  Manual:  Primarily  concerned  «nth 
the  preparation  and  review  of  documents  nvithin 
the  Bureau  of  Drugs 

Bureau  of  Foods  Daily  Operating  Guide:  Pnmanly 
concerned  with  tfie  preparation  and  review  of 
documents  within  the  Bureau  of  Foods 

Bureau  of  Veterinary  Medicine  Manual:  Primarily 
corxierned  with  tfie  preparation  and  review  of 
documents  within  the  Bureau  of  Vetennary 
Medicine 


SutKCriptkxi  service  is  $13.00  annually.  Mail  certi- 
fied bank  check  or  postal  money  order  to  ttie 
[Director.  h4aval  Publicatkins  arid  Printing  Serv- 
kx.  Eastern  Diviskxi,  BuiMing  4,  Section  D,  700 
Robbins  Avenue,  Philadelphia,  PA  19111 


Chief,  Central  Base  Administratnn  at  rtearest  Air 
Force  installation  Sfielf  stock.  S3. 75  per  copy; 
reproduced  copy,  $9.15;  shelf  slock  will  be 
used  wfiile  supply  lasts.  Checks  payable  to 
AFO  (name  of  base  furnishing  copies) 

Cfiief.  Central  Base  Administration  at  nearest  Air 
Force  installation.  Shelf  stock  $3  81  per  copy; 
reproduced  copy.  $9.57;  shelf  stock  will  lie 
used  while  supply  lasts.  Cfiecks  payatile  to 
AFO  (name  of  base  furnishing  copies) 

Commander,  U.S.  Army  AG  Publk^tkxis  Center, 
2800  Eastern  Blvd.,  Baltimore.  MD  21220-2896 


Commander.  U.S.  Army  AG  PubUcatkxis  Center, 
2800  Eastern  Blvd.,  Baltimore,  MD  21220-2896 

Freedom  of  Information  Officer,  Department  of 
Education.  Office  of  Legislation  and  Publk:  Af- 
fairs. 400  Maryland  Ave.,  SW.,  Washington,  (X 
20202 


1 
The  publk:  may  review  ttie  index,  obtain  a  copy  of 
the  index,  wittiout  charge,  or  secure  further 
informatkin  concerning  the  contents  of  ttie 
records  listed  by  oontacting  Bonneville  Power 
Administratk>n's  Otfk^e  of  Media  Relations, 
1002  NE.  Holladay  Street,  Portland,  OR  97232, 
or  the  Washington,  (X,  Office,  Forrestal  BuiW- 
ing.  Room  8G-033,  1000  Independence  Ave.. 
SW.,  Washington,  DC  20585 


Publk:  Inquiries,  (^mmunicatrans  and  Manage- 
ment Analysis  Office.  Centers  for  Disease  Con- 
trol, Atlanu,  GA  30333 


National  Technical  Informatwn  Service,  U.S.  De- 
partment of  Commerce,  5285  Port  Royal  Rd.. 
SpnngfioW,  VA  22161.  Accession  #PB81- 
246456:  $38.00  for  paper  copy,  $3.50  for 
microfiche 

Food  and  Drug  Administratron,  Freedom  of  Infor- 
mation Staff.  5600  Fishers  Lane,  Rm.  12A-16, 
Rockville.  MD  20857  Cost:  $46.00.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administration,  Freedom  of  Infor- 
mation Staff.  5600  Fishers  Lane.  Rm.  12A-16, 
Rockville.  MD  20857  Cost:  $90.00.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administration,  Freedom  of  Infor- 
mation Staff,  5600  Fishers  Lane.  Rm.  12A-16. 
Rockville,  MD  20857.  C^t:  $33.00.  Payable  to 
the  Food  and  Drug  Administratksn 

Food  and  Drug  Administration,  Freedom  of  Infor- 
mation Staff.  5600  Fishers  Lane.  Rm  12A-16, 
Rockville,  MD  20857  Cost:  $48.00.  Payable  to 
tfie  Food  and  Oug  Adminlstratkjn 


January-June  1985.  FEDERAL  REGISTER  INDEX 


For  inspectx>n  and  copying;  Director  for  Freedom 

of  Informatkin  and  Security  Review,  OASO(PA), 

Washington,  DC  20301 
Telephone  202-697-1171 
For  additional  informatkin:  OSD  Federal  Register 

Liaison  OffKer,  Washington  Headquarters  Sarv- 

k»s,  Washington,  DC  20301 
Telephone  202-697-41 1 1 
Chief.  Central  Base  Administratran  at  nearest  Air 

Force  installation 


Chief,   Central   Base  Administraton  noafeil  Air 
Force  installatnn 


Director,  Army  f>ublk»tk]ns  Directorate,  Hoffman 
Bkjg.,  Alexandria,  VA  22331-0302 


Offk»  of  Legislatkiri  and  PuUc  Affairs,  Document 
Review  Center.  400  Maryland  Ave..  SW..  Wash- 
ington, DC  20202 

Telephone  245-8907  or  472-3850 


Bonneville  Power  Administratkin  offices  listed  in 
prevkius  column  or  BPA  Areas  and  Districts  at 
the  folkMving:  1500  NE  Irving,  Portland,  OR 
97208;  415  First  Ave.  N.,  Seattle,  WA  98109; 
U.S.  Courthouse,  Spokane,  WA  99201;  West 
101  Poplar  St.,  Walla  Walla.  WA  99362;  U.S. 
Federal  BIdg..  211  E.  7th  St,  Eugene.  OR 
97401;  800  Kensington,  Missoula,  MT  59801; 
U.S.  Federal  Bklg.,  301  Yakiina  SL,  Wanat- 
chee,  WA  98801;  and  531  Lomax  St,  Maho 
Falls,  ID  83401 

Publk:  Inquiries.  Communicatkxw  arxf  Manage- 
ment Analysis  OffK:e.  Centers  for  Disease  Con- 
trol. Atlanta,  GA  30333 


Food  and  Drug  Administratk>n,  Freedom  of  Infor- 
matkin Suff,  5600  Fishers  Lane,  Rm.  12A-16, 
Rockville.  MD  20857 
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Conipkanc*  Policy  Gudm:  Statamanls  o<  FDA 
conipln«ic«  policy,  odudng  Ihoaa  statwnants 
wtnOi  contain  regulalory  action  guidanc*  ntar- 
malion 

OeMpianca  Program  GuOance  Manual:  Pro- 
grana,  plans  and  nstrtKtions  Erected  to  FDA 
Md  oparatiora  hx  Program  Management 
System  (PtMS)  protect  implementation 


Drug  Auloanafma  Manual:  A  manual  o<  automat- 
ed methods  oTacn  p«o»«)ei  content  uratarmly 
lest  and  specificatKins  m  USP  XVM  and  NF  XII 

Provides  assurance  of  homogeneity  NWiin  a 
smgle  lot  tor  a  sate  and  effective  drug  lupftf- 
SpeaAcalions  are  for  all  table  monograph* 
I  atwe  ngredwnt  s  present  m  low 
(uauaCy  SO  mg.  or  less) 

EDRO  Data  Codas  Manual:  Computer  code  mlor- 
malion  lor  program  mar<agement  system 
profacls  uaad  lor  reportng  protect  vilormafeon 
into  It*  program  oianlad  data  aysiair.  (POOS) 

Field  Management  Dtradivw:  FOA  «eld  policy  n 
the  areas  ol  operationa  managemem.  planning 
aiv>  budget  program  management  and  State 


CMar  Hoik,  pric*;  make  check*  payaU*  to— 


I  Oparakons  Manual  Staridard  operating 
tnapacConal  arvj  nvesligaliortal  procedures  atKJ 
inakuckons  used  by  FDA  investigational  per- 


kiapector  Tranng  Manual  BasK  training  manual 
•or  lood  and  i*ug  inspectors  and  nspactnn 
tectnques 

kapackx's  Manual  for  Slate  Food  and  Onjg  Offi- 
cials: Two-part  manual—  (1)  operations  seckon 
contains  nspackonal  and  nwaabgaiional  proce- 
dures. (2)  program  sackon  oulknes  the  specific 
recommended  mapeckonal  procedures  appkca- 
bl*  to  a  parkn<ar  protHam  area.  commoiMy  or 
ragulalad  nduaky 

kapaclor's  Techrical  Gude  Technical  ntotma- 
kon  tar  FOA  napactors.  not  previously  a<i  arable 
on  a  broad  scale 


Analykcal    Manual:    Procedwes    and  i 
mathoda  uaad  «i  FDA  laboratories  for  surveil- 
lanca  04  the  extent  and  signkcance  of  contain-  | 
nakon  of  man  arxl  his  environment  by  pasb-  ' 
odes  and  t>ie«  metabolites  ! 


Quantity  of  Contents  Compendum:  Conlaine  iiv 
tormakon  used  to  mature  acceptance  Ikrala 
ol  shnnkage  m  food  contamers—  (1)  proce- 
dures lor  measuring  fik-ol-contaner.  stakskcal 
evaluakon  acceptable  common  or  usuel  decla- 
ration of  quankly  o(  corHants.  (2)  mtormakon  on 
sampfeng  niAiar*  ipaaal  tadnque*  are  requrad 

nagulklcr/  Piocaduras  Man>ial:  Gudance  on  reg- 
ulakvy  policy  and  support  proceaatfig  proca- 


by  FOA  to 
pokey,  organoakon,  procedures  or  reapona^Ml- 


guperviiory  Inveskgators  Gude:  Guidelines  to 
anial  supervoory  inspectors  in  manag«ig  n- 
vaakgakonai  groups 

kidei  to  Administrative  Staff  Manuals  Cunent 
lokng  of  all  staff  manuals  with  indexes  and/or 
table  oil 


Nakonal  Technical  Inlormakon  Sennca,  US   Da- 

parknent  of  Commerce.  5285  Port  Royal  St, 

Spnnglield.     VA     22161      Manual 

#PB84-91%499.  S40  00.  sut>scnption 

#PB84-915400.  S10000 
r<akonal  Technical  Inlormakon  Servxx,  US.  Da- 

paiknenl  ol  Commerce.  5205  Port  Royal  Rd., 

Spnnglield.    VA    22161      Pnced    by    sackon. 

Manual    accessnn    #PB83-920499.    $175  00; 

subscnpkon         accession         #Pe83-920400, 

S2SO0O 
Food  and  Drug  Adrrwustrakon.  Freedom  of  Intor- 

makon  Staff.  5600  Fisners  Lane.  Rm    12A-16. 

Rockville.  MO  20857  Cost  S62  00   Payable  to 

the  Food  and  Drug  Admnskakon 


Food  and  Drug  Admmiskakon,  Freedom  ol  kitar- 
makon  Staff.  5600  Fishers  Lane.  Rm  12A-16. 
RockviNe.  MD  20857 

Food  rnd  Drug  Adnnmstrakon.  Freedom  of  Inlor- 
makon Sutf.  5600  Fishers  Lane.  Rm  12A-16, 
RockviHe.  MD  20857  Cost:  $40  00  Payable  to 
Itie  Food  arxl  Drug  Admmistratxxi 

Nakonal  Technical  Information  Service.  US.  0*- 
partment  ol  Commerce.  5285  Port  Royal  Rd, 
SpnngfieM.  VA  22161  Manual  accession 
in  PB84-9 13399.  $45  00:  subscnpkon  accession 
IIIPB84-913300.  $5000 

Food  and  Drug  Adrmmskabon.  Freedom  ol  Inter- 
mation  Staff.  5600  Fishers  Lane.  Rm  12A-1S, 
Rockville  MD  20857  Cost  $28  00  Payable  M 
the  Food  and  Drug  Administration 

Food  and  Drug  Admnstrakon.  Freedom  of  Inlor- 
makon SUff.  5600  Fishers  Lane.  Rm  12A-16, 
Rockville,  MD  20857  Cost  $71  00  Payable  to 
the  Food  and  Drug  Admmstrakon 


Food  and  Drug  Admmiskakon,  Fraedom  on  Intor- 
makon  Staff.  5600  Fishers  Lane.  Rm  12A-ie. 
Rockvike.  MD  20857  Cost  $15  00  Payable  to 
tlie  Food  and  Drug  Admmskakon 

Nakonal  Technical  Informakon  Service.  US  Oa- 
parknanl  of  Commerce,  5285  Port  Royal  Rd., 
Spnnglield,  VA  22161  Volume  I— Accesaian 
#Pe82-9l1899.  $35  00  Volume  ll-Accesaian 
#Pe82-9t1999.  $50  00  Enkre  Manual— Acca*- 
sion  #Pe82  91 1 799,  $75  00 

Food  and  Drug  Adnxmskakon,  Freedom  of  Intar- 
mabon  Staff.  5600  Fishers  Lane,  Rm.  12A-16. 
Rockville.  MD  20857  Cost  $28.00.  PayaUa  to 
the  Food  and  Drug  Admnskakon 


Food  and  Drug  Admmiskakon.  Freedom  of  Intor- 

makon  Staff.  5600  Fishers  Lane.  Rm   l2A-te. 

RockMte,  MD  20857  Cost  $155  00  PayaU*  to 

the  Food  and  Drug  Admmiskakon 
Food  arxJ  Drug  Ajmmiakakon.  Freedom  ol  Intor- 

matnn  Staff    5600  Fohar*  Lane.  Rm    12A-16. 

Rockville.  MD  20857  Co*t  $305  00  Payable  to 

Itie  Food  and  Drug  Admmiskakon 
Food  and  Drug  Admnskakon.  Freedom  ol  ktter- 

makon  Staff.  5600  Fishers  Lane.  Rm    12A-16, 

Rockville.  MD  20857  Cost:  $12  00  Payable  to 

the  Food  and  Drug  Administrabon 
Food  and  Drug  Admnstrakon.  Freedom  ol  Inter- 

makon  Staff.  5600  Fishers  Lane.  Rm    12A-16, 

RockviUe.  MD  20857   Cost:  $3300   Payable  to 

the  Food  arxl  Drug  Admnskakon 


For  Mii^ieclion. 


copying,  or 
contact 
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Agency  and  subagency  name 


Index  title  penod  covered,  bnef  descnption  ol 
contents 


Oder  from;  pnce;  make  checks  payat)te  to — 


For  inspection,  copying,  or  addttional  information 
contact 


Department  o(  Health  ar<)  Human 
Services.  Public  Health  Service. 
Health  Services  Administration 
(HHS/PHS/HSA) 


Department  of  the  Interitr.  OHice 
ot  the  Secretary 


Department  of  the  Intehcr.  Bureau 
of  Mines 


Department  of  ttie  Intahof,  Bureau 
of  Reclamation 


Department    of    the    Intekor,    U.S. 
Geotogical  Survey 


Department  of  the  Interior.  Miner- 
als Management  Servicf 


Department  of  ttie  Interiori  National 
Park  Service 


Department  of  the  lnten«r.  Office 
of  Heanngs  and  Appeal! 


Department  of  the  Interior.  Office 
of  Surface  Mining 


Department  of  Labor.  Office  of  the 
Secretary,  Wage  Appeals  Board 


HSA  Freedom  of  Information  Act  (FOIA)  Index: 
March  1975  to  June  30,  1982  The  HSA,  FOIA 
index  IS  a  compilation  of  supplements  to  ttie 
departmental  manual  system,  program  level  op- 
erations manuals,  circulars,  memoranda,  no- 
tices and  guides  used  t>y  the  components  of 
HSA  All  information  included  in  this  index  is 
current  as  of  June  30.  1982.  The  respective 
bureau  level  indexes  are  listed  as  follows: 
OA— Office  of  the  Administratob:  OCPA— 
Public  Affairs  Management  System  Manual: 
OPEL— HSA  fonvard  plan,  fiscal  year  1979-83; 
OM/OCG— HSA  procurement  operating  instruc- 
tions. OM/OMP— HSA  transmittal  notices  for 
supplements  to  HHS  manuals:  HSA  Circulars; 
OM/OFS — policy  decisions,  procedures,  and 
opinion.  BMS— Bureau  of  Medical  Services: 
Division  of  Hospitals  and  Clinics  Operations 
Manual:  BMS  supplements  to  HHS  manuals; 
Manual  of  Operations  for  PHS  Health  Unit, 
DFEH.  BMS;  BMS  circulars:  Contract  Physi- 
cian's Guide  IHS— Indian  Health  Services: 
INS  circulars;  IHS  supplements  to  HHS  manu- 
als: IHS  Operations  Manual;  General  Counsel 
opinions:  policy  and  procedural  manual  and 
circulars.  BCHS — Bureau  of  Community 
Health  Services:  BCHS  administrative  guide 
system.  BCHS  Operations  Manual;  Emergency 
Medical  Service  Systems  Program  Guidelines; 
BCHS  Regional  Memorandum  Senes.  BHPDS— 
Bureau  of  Health  Personnel  Development 
AND  Service:  BHPDS  supplements  to  the  HHS 
manuals:  BHPDS  operations  manuals  which  in- 
clude memoranda,  guidelines,  handbooks  and 
procedures  * 

Departmental  Manual,  Table  of  Contents.  Check- 
list, and  Subiect  Index  dated  October  23.  1984 
Index  of  directives  containing  descnptions  of 
central  and  field  organizations  of  the  Depart- 
ment, delegations  of  authonty.  internal  policies, 
guidelines,  procedures,  and  other  administrative 
matters 

Checklist  and  Subject  Index  of  Departmental 
Manual  Additions  to  the  FPM  dated  July  5, 
1984  Index  of  Departmental  personnel  man- 
agement directives  which  supplement  the  Fed- 
eral Personnel  Manual 

Basic  Bureau  of  Mines  Manual  General  Table  of 
Contents  and  Checklist-July  6,  1976 

Numeric  and  subject  listing  of  internal  policies 
and  procedures  by  senes,  part,  chapter,  para- 
graph, and  subordinate  paragraph 

Reclamation  Instructions  Index  -  July  12,  1983 


Geokjgical  Survey  Manual  Index  dated  September 
25,1980 


Basic  Minerals  Management  Service  Manual 
Table  of  Contents  and  Checklist-June  28,  1964 

Listed  numerically  by  part,  seriers,  chapter,  re- 
lease number,  date,  and  pages 

NPS  Guidelines  and  Directive  Index  Dated  July  1 , 
1985 


Index-Digest  -  Index  of  synopses  for  all  decisions 
decided  by  OHA  Boards  of  Appeal  and  pub- 
listied  Solicitor's  decisions  under  specific  topi- 
cal headings.  Useful  in  researching  legal  hold- 
ings of  Oept  ol  the  Intenor  Published  quarterly, 
annually  and  on  5-year  t)asis 

Office  of  Surface  Mining  Directive  Index  dated 
June  15.  1984 


Davis-Bacon  Act  Index  The  index  contains  ab- 
stracts of  final  decisions  of  the  Wage  Appeals 
Board  from  1969-1984  The  index  will  be  updat- 
ed periodically.  The  current  127  page  index  is 
available  m  wfiole.  or  the  3  page  subject  matter 
table  of  contents  and  any  individual  section 
may  be  ordered  separately 


Office  of  Communications  and  PMic  Affairs, 
HHS/PHS/HSA,  Room  14A-39,  5600  Fishers 
Lane,  Rockville.  MD  20857  Checks  payable  to 
HHS/Public  Health  Senrice.  Mail  to  HSA  Col- 
lection Offteer,  HHS/PHS/HSA,  Room  16-36, 
5600  Fishers  Lane,  Rockville,  MD  20857.  Fees 
charged  for  research  and  reproduction  of  infor- 
mation are  based  upon  the  current  departmen- 
tal fee  sctiedule  for  information  under  the  FOI 
regulations  (45  CFR  part  5  sut>part  E) 


Chief.  Division  of  Directives  and  Regulatory  Man- 
agement, Office  of  Information  Resources  Man- 
agement, U.S.  Department  ol  the  Interior, 
Washington,  DC  20240 

One  Copy  only,  no  charge 


Chief,  Division  of  Diredlives  and  Regulatory  Man- 
agement, Office  of  Information  Resources  Man- 
agement, U.S.  Department  of  the  Interior. 
Washington,  DC  20240 

One  Copy  only,  no  charge 

In  accordance  with  fee  schedule  in  43  CFR  2, 
App.  A 

Bureau  of  Mines  I 


Division  of  Management  Support,  E&R  Center, 
Bureau  of  Reclamation,  P.O.  Box  25007, 
Denver,  CO  80225.  No  charge 

1)  U.S.  Geological  Survey  Administrative  Division, 
Branch  of  Administrative  Services,  Materials 
Management  Section,  Inventory  Control  Unit, 
231  National  Center.  12201  Sunrise  Valley 
Drive,  Reston,  VA  22092 

2)  No  charge 

In  accordance  with  tee  sctiedule  in  43  CFR  2, 
Appendix  A 


National  Park  Senrice,  Administrative  Services 
Div.  P.O.  Box  37127,  Washington,  DC  20013- 
7127  Attn:  Paperwork  Branch 

No  charge 

Editorial  Branch.  OHA.  4015  Wilson  Blvd..  Arling- 
ton. VA  22203.  No  charge 


Division  ot  Management  Services.  Branch  of  Gen- 
eral Services.  1951  Constitution  Ave..  NW.. 
Washington.  DC  20240 

No  charge 

Office  of  tfie  Solicitor.  Division  of  Fair  Labor 
Standards.  Room  N-2716.  Department  of 
Labor.  200  Constitution  Ave..  NW..  Washington. 
DC  20210.  Price  is  $.10  per  page.  Make 
checks  payable  to  Department  of  Labor 


Office  of  Communications  and  Public  Affairs. 
HHS/PHS/HSA.  Room  14A-39.  5600  Fishers 
Lane,  Rockville,  MD  20857 


Helen  M.  Gellett,  Directives  Management  Officer, 

2401  E  St.  NW..  Washington,  DC  20241 
Telephone  634-4730 


Division  of  Management  Support,  E&R  Center, 
Bureau  of  Reclamation,  Denver  Federal  Center, 
BIdg.  67,  Denver,  CO  60225 

Telephone:  303  236-3814 

Adminstrative  Division,  Branch  of  Administrative 
Services,  Management  Support  Section.  Paper- 
work Management  Unit,  12201  Sunrise  Valley 
Drive,  Reston.  VA  22092 

Telephone  (202)  860—7211 
(FTS)  928-7211 

Dorothy  Christopher.  Directives  Management  Offi- 
cer, 12203  Sunrise  Valley  Drive,  Reston.  VA 
22091 

Telephone  435-6213 

National  Park  Service,  Administrative  Services 
Div.  P.O.  Box  37127,  Washington,  DC  20013- 
7127  Attn:  Papenmork  Branch 

Telephone  202-523-5138 

Editorial  Branch,  OHA,  4015  Wilson  Blvd..  Arling- 
ton. VA  22203.  Telephone  703-235-3791 


Division  of  Management  Services.  Branch  of  Gen- 
eral Services.  1951  Constitution  Ave..  NW.. 
Washington.  DC.  20240  Room  10 

Telephone  (202)  343-6315 

Executive  Secretary,  Wage  Appeals  Board,  Room 
N-6507,  (202)  523-9039;  or  Department  ot 
Labor  Library,  Room  N-2439  (202)  523-6992 
200  Constitution  Ave.,  NW.,  Washington,  DC 
20210 
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Agancy  and  wbagtncy  nama 


Indax  Mia.  panod  covarad.  tina«  daacnpton  o« 


Odar  tram,  pnca;  maka  chacks  payabia  lo— 


For  napaction.  copying,  or  additional  intonnalian 
contact 


Oaparlmani  at  Labor.  Offica  o<  *m 
Sacratary. 


Oapartmant  o<  Transportation.  Fed- 
aral  Hqhmray  Admnslration 
(FHWA) 


Bowd  mdax-Ogaat   Tha 

o<  lir>al  dacaions  o(  tha 
Waga  Appeals  Board  trom  1964-1968  The 
mdat  •  My  pagaa  long  and  •  supptamamad 
fay  tha  n—  Dawa  Dacon  Act  lnda« 
Crosaflataranca  Indair  of  curant  draclww.  Tha 
ndax  •  alphatMlical  by  subieci  and  imM)  each 
subiact  applicable  dvectives  are  idanMlad.  Tha 
ndex  atao  ndudes  a  three-part  croas-retarenca 
lor  the  FHPM.  23  USC  and  ?3  CFR  Tha 
sem-arwwaNy    (March   and 


) 

Caaae  and  Past  and  Onvar  OisquaMication  Final 
Orders  by  the  Federal  Highway  AdmnaMMr 
1969-1964;  hstng  of  cease  and  daaial  and 
dmar  itarrlHiraann  «nal  orders  ol  the  Federal 


lied  by  caae  docket  number,  name  ot  earner 
and  date  notice  of  nvestigabon  was  mariad 
Opnons  and  Final  Orders  o«  the  FHWA  in 
Ragvd  to  ttie  Regutaton  ol  To*  Bndges  1968- 
1964  ksaing  o<  opiraona  and  final  orders  regard- 
«g  laiMakcn  of  loi  bndges  issued  by  the 
Fadanl  Highway  Admina*ator. 


Depertment  of  (he  Treasury,  OMce 
of  the  Secretary 


Archaectigal     and     Transportation 
Barriers  Compliance  Board 


of  Selecled  Records:  July  1967  to  June  > 
1965.   Lsang  of   current  admmistralive  docu-  , 
ments.  reports,  and  rilaaios  from  the  Office  of  \ 
the  Sacrataiy,  Bwaau  of  Engravmg  and  Pnnt-  \ 
mg.  Bureau  of  the  MM.  US.  Secret  Senice.  i 
B««aau  of  the  Public  Oebt.  Bureau  of  Govern-  j 
ment  FnarKial  Opviuons.   Federal   Law  En-  i 
forcement  Tranng  CX  ter.  US  Customs  Serv- 
ice 
ATBCB  Freedom  ol  Intonnition  Index;  June  1978 
through  November  1962:  Final  daaaiona  made 
in   ad|u(*cation   of   cases   concerning   aiegad 
noncompkance  lo  the  ArcfMectural  Barriers  Act 
of  1968.  and  a  record  of  ttw  final  votes  of  each 
member  of  the  Board  m  every  Boerd  proceed- 
ing ATBC8  annual  reports;  pamphlets  descnb- 
ing  the  ATBCB.  how  to  file  complaints,  and 
resource  guNJes  lo   literature  m  tfie  area  ol 
I     creating  an  accessMe  environment 
Commltee  for  Purcf«se  from  ttie     inden  of  Additions  and  Deletions  lo  the  Procure- 
Blmd  and  Other  Severely  Handn        moot  Ust:  (a)  Procurement  List  1985  mcorpo- 
cappod  :      rales  all  adcMons  and  deletions  ttwough  Octo- 

ber 12.  1964;  (b)  Current  mdei  October  1964- 
June  1965 


CommorMy  Futwes  Tradng  Cortv- 

mssion 


General 
(GSA) 


Servicas     Admnslralion 


Indaii  of  final  Cuiianiaaicin  opnons.  mckjdmg  corv 
cunng  and  diaianling  opnons.  and  orders  m 
the  adjiiitraknn  of  caaas.  Apm  21.  1975  to 
dale.  (Thia  ndex  consists  of  separate  chrorK>- 
togical  kakrigs  of  fmal  CommssKm  opinions  and 
enforcement  cases  and  reparationa 
before  ttie  Commission) 

Indei  of  statements  of  pokey  arx)  mterpretanora 
adopted  by  ttta  Commaaion  and  not  pubkslied 
m  the  Federal  Ragialar  Apm  21.  1975  to  date 

Index  of  Commsson  admnatraiwa  maniala  and 
nstructions  to  staff  tm  affad  a  manibar  of  ttta 
pubkc  April  21.  1975  to  date  (Commlaaion 
instructions  no  longer  m  use  are  not  nckjded  m 
tfia  mdex) 

GSA  Freedom  of  Information  index;  July  4.  1967 
llvougti  June  30.  1964  Category  A  xkxmaaon 
which  ■  final  opnona.  irKkjdmg  concumng  and 
dtoaaning  opiiwfia  and  orders,  made  m  ttie 
adpudtoaton  of  cam  Category  B  ^formation 
which  s  Ihosa  statements  of  pokey  and  in«ar- 
pretatona  which  Iwm  been  adopted  by  GSA 
and  ve  not  pubkslied  m  the  FEDERAL  REGIS- 
TER Category  C  mformalxjn  whicfi  a  admmis- 
Irative  staff  manuals  arvt  instfuctions  to  staff 
mat  affect  members  of  the  pubkc 


Oflica  of  the  Sokcuor.  Oviaion  of  Far  Labor 
Slandvds.  Room  N-2716.  Oapartmant  of 
Lalxx.  200  Constitution  Ave..  NV 
09  20210.  Pnca  la  S.10  per  page 
ofSecks  payabia  to  Oapartmant  of  Labor 

FOIA    Program    Offioar.    FHWA.    400    Seventh 
Street.  SW..  Washnglon.  DC  20690  No  charge 


FOIA    Progrwn    Officer.    FHWA.    400    Seventh 
Street  SW .  Washington.  DC  20590  No  charge 


FOIA    Program    Officer.    FHWA,    400    Seventh 
Street,  SW..  Waahmglon,  DC  20590.  No  charge 


I 

Ltirary.  Room  5010-MT,  Department  of  ttie 
Treasury.  WashMigton.  DC  20220.  Reproduced 
upon  request,  tees  charged  per  page  copied  m 
accordwice  with  fee  schedule  at  31  CFR  16. 
Maka  ctiecks  payable  to  Treasury  of  the  Uniled 
States 


Freedom  ol  Information  Officer.  ATBCB.  Rm 
1010.  330  C  St.  SW .  Washmgton.  DC  20202 
Reproduced  upon  request  Twenty  cents  per 
page,  par  copy  Make  checks  payable  to  the 
Oapartmant  of  Education 

Pubkc  Information  Office.  ATBCB.  Rm  1010.  330 
C  St.  SW   Washington.  OC  20202   No  charge 


Order  from  Executive  Director.  Conwnitlaa  for 
Purctiase  trom  the  Bbnd  and  Other  Severely 
HandKapped.  Crystal  Square  BuMng  No.  5, 
1755  Jefferson  Davis  H-ghway.  Suite  1107,  Ar- 
lington. VA  22202  Pnce  Ten  cents  per  page, 
per  copy  Make  checks  payable  to  Treasurer 
of  ttw  United  States 

Offce  of  the  Sacretanat  Commodrty  Futures 
Trading  Commission.  2033  K  Street.  NW. 
Washmgton,  DC  20561 

Pnce:  10  cents  per  page 


Executive  Secretary,  Wage  Appeals  Board,  Roofn 
N-6507.  (202)  523-9039.  or  Department  of 
\jbor  Ubrary.  Room  N-2439  (202)  523-6992 
200  Constitution  Ave.  NW .  Washington.  DC 
20210 

FOIA  Program  Offcer.  FHWA.  400  Seventh 
Street.  SW .  Washington.  DC  20590 


FOIA    Proyam    Officar.    FHWA.    400 
Street  SW .  Washington.  DC  20590 


Seventh 


FOIA    Proyam    Officer.    FHWA.    400    Seventh 
Street.  SW  .  Washinglon.  DC  20590 


Treasury  Department  Library.  Room  5010  Main 
Treasury  BWg .  15lh  arxj  Pennsylvania  Ave. 
NW  .  Washington.  DC  20220 


Freedom    ol    Information    Officer.    ATBCB.    Rm 

1010.  330  C  St.  SW  .  Washnglon.  DC 
Phone:  202-245-1591 


GSA,  Freedom  of  Infomialion  Officar  (ATRAR). 
Waahmglon.  DC  20405  Pnce:  $475  Make 
checks  pay^ile  to:  (3eneral  Servicas  Adminis- 
tration 


Pubkc  Information  Office.  ATBCB.  Rm   1010. 

C  St.  SW  .  Washington.  OC  20202 
Telephone  202-245-1591 


330 


Committee  for  Purchase  trom  the  Blind  and  Other 
Severely  Handicapped.  Attention  Freedom  of 
Information  Officer 


Office  ol  the  Secretariat  Commodity  Futures 
Trading  Commission.  2033  K  Street,  HH., 
Washington.  OC  20581 

Telephone  202  254-6314 


GSA   Ontral   Office   Library   and   tfie   business 

service  centers  located  m  each  regional  office 

listed  below 
Central  Office  Library.  18th  A  F  Sts.  NW.  Rm. 

1033.  Washington.  IX  20405 
Business  Service  Centers 
Natx>nal  Capital  Region: 
7th  A  D  Sis  SW  .  Washington.  DC  20407 
Regnn  1    John  W    McCormack  Post  Office  and 

Courlfiouae.  Boston.  Mass  02109 
Ragkxi  2:  26  Federal  Plaza.  New  York,  NY  10278 
Region  3:  9lh  «  Market  Sta.  Philadelphia,  PA. 

19107 
Revon  4:  Rehvd  B.  Ruaaell  BUg..  75  Spnng  St, 

Atlanta.  GA  30303 
Ro^on  5:   230  So.   Oaarbom  St.  Chicago,   IL. 


Regkyi  6:  1500  East  Banntalar  Rd ,  Kanaas  City, 
MO  64131 

7:  8t9  Taytor  St,  Ft  Worth,  TX  78102 
8:  BiMkig  41.  Denver  Federal  Center, 
Oarwar.  CO  80225 
flagun  9:  525  Market  St.,  San  Franciaco.  CA 

94105 
Ragkm  10:  GSA  Canter.  Auburn,  WA  96002 
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International  Boundaiy  aM  Water 
Commitsion.  United  States  and 
Mexico.  U.S.  Section 


Index  title:  penod  covered,  biiet  deicriplion  of 
contents 


National  Science  FoundatiCn  (NSF) 


Brochure:  Afnistad  0am  and  Reser«oir 


Brochure:  Falcon  Dam  and  Poiwer  Plant 

Water  Bullelins:  Containing  data  for  1  year  cover- 
ing flow  of  Rio  Grande  and  related  data  from 
Elephant  Butte.  NM.  to  Guff  of  Mexico,  re 
storage  in  maior  reservoirs,  diversions,  sus- 
pended silt,  chemical  analyses,  sanitary  as- 
pects of  water  quality,  meteorologic  data,  and 
irrigated  areas-for  years    1831    ttvough   1960 

Water  Bulletins:  Containing  data  for  1  year  cover- 
ing flow  of  Colorado  River  and  other  Western 
Bourxlary  streams,  and  related  data  (including 
Tijuana.  Santa  Cruz,  and  San  Pedro  Rivers,  and 
Whitewater  Draw)  tor  years  1960  ttvough  1980 

Color  pnnt  map  -  Lower  Rio  Grande  Valley 
United  States  and  Mexico 


AiWMial  Report:  Operatxxi  of  Rio  Grande  Dams 
and  Reservoirs.  This  report  provides  data  con- 
cerning ttte  operation  of  tfie  "itemational  dams 
and  reservoirs  constructed  t>y  the  Governments 
of  ttie  United  States  and  Mexico  on  tne  reach 
of  tt)e  Ro  Grartde  wtiich  forms  ttie  boundary 
between  ttie  two  countries 

Cotor  print  map:  El  Paso  Rio  Grande  Projects, 
Canalization  and  Rectification  Projects 


BrocfHjre:  Joint  Projects  of  the  United  States  and 
Mexico  through  ttie  International  Boundary  and 
Water  Commisaion 

Index  of  NSF  circulars,  manuals,  and  txilletins  in 
effect  as  of  Dec.  20,  1963.  A  numerical  and 
classification  index  of  ageiKy-wide  issuances 
encompassing:  (a)  NSF  circulars-convey 
agency  policies,  regulations,  and  procedures  of 
a  contnuirig  nature:  (b)  NSF  manuals-provide 
detailed  instructions  for  implementing  operating 
procedures,  requirements,  and  cnteha,  and  (c) 
NSF  bulletins-used  lo  communicate  urgent  in- 
formation concerning  changes  in  policy  or  pro- 
cedure prior  to  its  incorporation  into  a  circular 
or  manual,  and  to  communicate  other  informa- 
tion that  is  pertinent  lor  a  specific  period 

Reviewer  panelist,  alptiabetx^l  listing  as  of  Mar. 
30,  1984.  Listing  contains  name,  State,  and 
institution  of  individulas  wtio  have  reviewed 
proposals  for  ttie  National  Science  Foundation 
for  tfie  period  IndKated  at)ove 

Indexes  of  Office  of  ttie  Director  staff  memoranda 
(0/D)  in  effect  as  of  Dec  20,  1984.  A  numeri- 
cal index,  t>y  calendar  year,  of  issuances  used 
by  ttie  Director  and  Deputy  Director  of  the 
National  Science  Fourxiation  to  implement 
policy  and  to  communicate  with  ttie  staff  on 
subiects  of  ttteir  choice 

Numerical  index  of  NSF  important  notices  in 
effect  as  of  Feb  27,  1980  An  index  of  notices 
serving  as  ttie  pnmary  means  of  general  com- 
munication by  ttie  Director,  NSF  with  organiza- 
tions receiving  or  eligible  for  NSF  support.  The 
notices  convey  important  announcements  of 
NSF  policies  and  procedures  or  concerning 
other  subiects  determined  to  tie  of  interest  to 
ttie  academic  community  and  to  ottier  selected 
audiences 

Reference  file  of  current  internal  directorate  is- 
Sijances.  A  listing,  by  NSF  directorate,  of  perti- 
nent internal  issuances  of  major  NSF  organiza- 
tional components  conveying  policies,  critena, 
instructions,  or  procedures  amplified  at  a  level 
below  the  Office  of  ttie  "Director  and  to  commu- 
nicate information  of  specific  sec  « 

Index  of  NSF  regulatxins  promulgated  in  tfie 
Code  of  Federal  Regulations  under  Title  41, 
Public  Contracts  and  Property  Management; 
and  Title  45,  Public  Welfara.  A  listing,  by  sub- 
ject title,  of  current  Foundation  regulations  with 
a  brief  description  of   the  contain  of  each 


Order  from:  price:  make  ctiecks  payable  I 


Project  Engineer,  U.S.  Section,  IBWC,  Route  2, 
Box  37,  Highway  90  West.  Del  Rio,  TX  78840. 
No  ctiarge 

Reaervoirs  Manager.  U.S.  Section.  IBWC.  P.O. 
Box  1,  Falcon  Village.  TX  78545.  No  charge 

Division  Engineer,  Hydrograpfnc  Division,  U.S. 
Section,  IBWC,  4110  Rio  Bravo,  El  Paao,  TX 
79902.  Pnce:  $4.50  per  bulletin  (daU  for  1 
year).  Payabte  to:  International  Boundary  ana 
Water  Commission,  U.S.  Section 


Division  Engineer.  Hydrographic  Division,  U.S. 
Section,  IBWC,  4110  Rio  Bravo,  El  Paso,  TX 
79902  Phce:  $5.50  per  bulletin  (data  for  t 
year)  Payatile  to:  International  Boundary  and 
Water  Commission,  U.S.  Section 

Division  Engineer,  Projects  Division,  U.S.  Section, 
IBWC,  4110  Rio  Bravo,  El  Paso,  TX  79902. 
Prices:  14>x36>  $4.00  per  map;  10>x28> 
$3.00  per  inap.  Payabte  to:  International  Bound- 
ary and  Water  Ckxnmission,  U.S.  Section 

Division  Engineer,  Hydrograptnc  Division,  U.S. 
Section,  IBWC,  4110  Rio  Bravo,  El  Paso.  TX 
79902.  No  charge 


Division  Engineer,  Projects  Division,  U.S.  Section, 
IBWC,  4110  Rio  Bravo,  El  Paso,  TX  79902. 
Price:  $10.00  per  map.  Payatile  to  International 
Boundary  and  Water  Commission.  U.S.  Section 

Section  Secreatry.  U.S.  Sec..  IBWC,  4110  Rio 
Bravo.  El  Paso.  TX  79902.  Pnce:  $6.00  per 
txochure  Payat>ie  to  International  Boundary 
and  Water  Commission.  US.  Section 

NSF  Public  Infonnation  Office.  Room  531.  1800 
G  St  NW..  Washington,  DC  20550.  $0.10  per 
page,  per  copy.  Payable  to  National  Science 
Foundation 


For  inapection,  copying,  or  additional  information 
contact 


Project  Engineer,  U.S.  Section,  IBWC,  Route  2, 
Box  37,  Highway  90  West  Del  Rio,  TX  78840 

Reservoirs   Manager.   U.S.   Section,   IBWC,  ».0. 

Box  1 ,  Falcon  Village,  TX  78545 
Division    Engineer,    Hydrograpfiic    Division,    U.S. 

Section.  IBWC,  4110  Rio  Bravo,  El  Paao.  TX 

79902 


Diviaion  Engineer,  Hydrographic  Division,  U.S. 
Section,  IBWC,  4110  Rio  Bravo,  El  Paao.  TX 
79902 


Division  Engineer,  Projects  Diviaion,  U.S.  Section, 
IBWC.  4110  Rio  Bravo.  El  Paao,  TX  79902 


Division  Engineer,  Hydrographic  Diviaion,  U.S. 
Section,  IBWC,  4110  Rio  Bravo,  El  Paao,  TX 
79902 


Division  Engineer,  f>ro)ects  Division.  U.S.  Section, 
IBWC,  4110  Rio  Bravo,  El  Paso.  TX  79902 


Section  Secretary,  U.S.  Section,  IBWC,  4110  Rio 
Bravo,  El  Paso,  TX  79902 


NSF  Libraty,  Room  1242,  1800  G  Si  NW.,  Wash- 
ington. DC  20550 


Office  of  tfie  General  Counsel,  Room  501, 
G  St  NW.,  Waahington,  DC  20550 


1800 
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OMca  ot   Parsormal  Manaoaniant 


Parmon  Benefit  Guaranty  Corpora- 
bon.  OHice  of  t»<e  Genera)  Coun- 


Panson  Benefit  Guaranty  Corpora- 
torv    Otfice    ol    Program   Opaf- 


Pensnn  Benefit  Guaranty  Corpora- 
tion. Office  of  ttw  Execuhve  Ot- 
rector 


PuUcalnns  of  Itte  Nakonal  Scwnce  FourMtamn 
An  ntax  by  topical  classification,  as  ol  Oct 
1983.  of  current  NSF  puMcatnns  issued  and 
to  ttw  pubkc  Lstmg  include  annual 
IMOfic  program  annourtcements.  and 
tvoctmraa.  laance  resources  studies  pam- 
H  publications,  and  NSF 
In  addkon  to  Titles,  protndes  NSF 
pubkcaaon  numbers  and  copy  pncas.  (NSF 
Pubkcalxxi  83-38) 

NSF  Gude  to  programs.  A  composite  kslmg  of 
summary  mtormation  about  NSF  support  pro- 
grams, as  of  October.  1983  Provides  general 
gudance  and  mlormation  descnbmg  tfie  princi- 
pal cfiaractensbcs  and  baste  purposes  ol  each 
ackwly,  atgibMy  requirements,  closing  dales 
i).  and  the  address  where 
mformation  or  applications  may 
be  oMaaiad  (NSF  Publication  83-67) 

NSF  Grant  PolKy  Manual  A  compendium  ol 
base  NSF  grant  pokoes  arxl  procedures  lor 
use  t>y  tfie  grantee  community  and  NSF  Staff 
Ttw  Manuai  wipfainanls  OMe  Circular  No.  A- 
1 10.  «bKh  ia  dbadad  toward  slandawtong  and 
senpaiying  the  vanous  accounlabiMy  and  >•■ 
porting  requirements  amoung  Federal  granleig 
agarKies  (NSF  Publication  77-47) 

Index  <Ci  information.  OPM  Document  No  1  As  of 
Jurw  1985  A  listing  ol  publications  and  inlor- 
matxxi  systems  arranged  alpfiabetically  by  tille 
Ths  ndei  includes  some  information  formerly 
pubkshed  m  the  Index  to  Ovil  Service  Commis- 
sion Information 

Index  to  Pension  Benefit  Guaranty  Corp  Opinion 
Miual;  Sapl  2.  1974  to  Sept  30.  1982:  mter 
praiwa  MMn  addressmg  the  provisions  of  Title 
IV  01  *w  Emptoyae  Retirement  Income  Security 
Act   (ERISA)-plan   termmadon   insurance   pro- 


Index  to  Permon  Benefit  Guaranty  Corp  OPO 
Oparatnns  Manual,  as  ol  Sept  30.  1982.  con- 
tans  statements  of  basic  policies  and  proce- 
dwas  used  by  Office  ol  Program  Operations 
staff  in  admnstenng  Title  IV  of  tfie  Employee 
naaraniant  Income  Security  Act  (ERISA)-- plan 
tarminaaon  insurance  program 

Index  to  Pension  Benefit  Guaranty  Corp  Appeals 
Board  decistons.  as  ol  Sept  30.  1982.  contains 
closed  appeal  case  decision  letters  which  are 
tinal  decisions  ol  the  Appeals  Board  made 
pixsuant  to  PBGC  regulatnn.  29  CFR  Pan 
2606.  Rules  lor  Admnistrative  Review  ol 
AgerKy  Decisions 


NSF  Publications  Section.  Room  235.  1800  G  St. 
NW.  Washington.  DC  20550    One  copy  only 


NSF  Publications  Section.  Room  235.  1800  G  St 
NW .  Washington.  DC  20550  One  copy  gratis, 
or  Suparmdandant  ol  Documents.  U  S  Govern- 
ment Pnnting  Office.  Washington.  OC  20402 
Stock   No.   038-000-00458-1     Unit  pnce  $5.00 


Superindendent  of  Documents.  US.  (Sovemmant 
Pnnting  Office.  Wasfungton.  IX  20402  Stock 
No  038-'0OO-810O1-4   Unit  Pnce  $9  00 


Inlernal  Oialribij«an  SubunN.  Room  B-443.  Office 
ol  Parionnal  Managamant.  1900  E  Street.  NW  . 
Washmgtan.  OC  20415.  Free 


Disclosure  Officer.  Office  of  tfie  Executive  Direc- 
tor. Pension  Benefit  Guaranty  Corp.  Room 
7000.  2020  K  St  NW  .  Washington.  DC  20006, 
Charge  $0  10  per  page.  Payable  lo  Tfie  Pen- 
sion Benefit  Guaranty  Corp .  or  contact  Discto-  | 
sure  Officer  lor  information  regarding  a  sub-  j 
scnption  to  the  Opinion  Manual 

Dactosure  Officer.  Office  ol  the  Executive  Dwec 
tor,  Pensiori  Benefit  Guaranty  Corp .  Room 
7000.  2020  K  St .  NW  .  Washington.  DC  20006. 
Cfiarge  S 10  per  page  Payal}le  to  Pension 
Benefit  Guaranty  Corp  or  contact  Disctosure  ' 
Officer  for  pnce  of  entire  Operations  Manual 

Disctosure  Officer.  Office  of  the  Executive  Dirac- 
tor.  Pension  Benefit  Guaranty  Corp .  Room 
7000.  2020  K  SI  NW  .  Washington.  IX  20006 
Charge  $  10  per  page,  payable  to  Pension 
Benefit  Guaranty  Corp 


For  mapactioa  or  copying:  NSF  Library.  Room 
1242.  1800  G  St  NW  .  Washington.  (X  20550 
For  addrtonal  mlormation  NSF  Communica- 
tions Resource  Branch  (OGPP)  room  531.  1800 
G  St  NW  .  Washington,  DC  20550 


NSF  Ovmon  of  Grants  and  Contracts.  Room  201, 
1800  G  St.  NW,.  Washington.  OC  20550 


OPM  Library  or  any  OPM  Office,  including  region- 
al and  area  offices 


Disclosure  Officer.  Office  of  the  Executive  Orac- 
lor.  (202)  254-4827.  2020  K  St  NW .  Washing- 
ton. DC  20006 
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to  know- 
it  any  changes  have  been  made  to 
the  Code  of  Federal  Regulations 
or  what  documents  have  been 
published  in  the  Federal  Register 
without  reading  the  Federal 
Register  every  day?  If  so,  you  may 
wish  to  subscribe  to  the  LSA  (List 
of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections 
Affected)  is  designed  to  lead  users  of 
the  Code  of  Federal  Regulations  to 
amendatory  actions  published  in  the 
Federal  Register.  The  LSA  is  issued 
monthly  in  cumulative  form.  Entries 
indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or 
corrected. 
$20.00  per  year 

Federal  Register  Index 

The  Index,  covering  the  contents  of 
the  daily  Federal  Register,  is  issued 
monthly  in  cumulative  form.  Entries 
are  carried  primarily  under  the  names 
of  the  issuing  agencies.  Significant 
subjects  are  carried  as  cross- 
references. 
$22.00  per  year 


A  finding  aid  is  included  m  each  publication 
which  lists  Federal  Register  page  numbers 
with  the  dale  ol  publication  m  the  Federal 
Register 

Note  to  FR  Subscribers 
FR  Indexes  and  the  LSA  (List  ol  CFR 
Sections  Affected)  are  mailed  automalically 
to  regular  FR  subscribers 
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Proclamation  5290  of  December  27,  1984 
National  Poison  Prevention  Week,  1985 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Between  1962  and  1983,  our  Nation  experienced  an  80  percent  reduction  in 
childhood  poisoning  as  a  result  of  new,  effective  safety  standards  and  greater 
consumer  awareness.  The  number  of  accidental  ingestions  of  household 
chemicals,  cleaning  products,  and  medicines  among  children  under  five  years 
of  age  dropped  from  500,000  to  100,000  during  this  period. 

For  the  past  24  years,  the  Poison  Prevention  Week  Council  has  coordinated  a 
network  of  health,  safety,  business,  and  voluntary  organizations  to  raise 
public  awareness  of  the  problem.  In  addition,  the  Consumer  Product  Safety 
Commission,  which  administers  the  Poison  Prevention  Packaging  Act,  requires 
child-resistant  closures  on  many  products  that  are  potentially  harmful  to 
children. 

While  these  efforts  have  been  very  successful,  we  must  not  be  satisfied  with 
the  progress  we  have  made.  Because  we  believe  that,  almost  all  such  poison- 
ings are  preventable,  we  must  continue  working  to  reduce  this  annual  toll  by 
reminding  parents  and  other  family  members  of  the  steps  they  can  take  to 
avert  these  tragedies.  We  must  remind  them  to  keep  household  chemicals, 
cleaning  products,  and  medicines  out  of  the  reach  of  children  and  to  use  re- 
securable,  child-resistant  closures  on  these  products. 

To  encourage  the  American  people  to  learn  about  the  dangers  of  accidental 
poisonings  and  to  take  preventive  measures,  the  Congress,  by  joint  resolution 
approved  September  26,  1961  (75  Stat.  681),  authorized  and  requested  the 
President  to  issue  a  proclamation  designating  the  third  week  of  March  of  each 
year  as  "National  Poison  Prevention  Week." 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  designate  the  week  beginning  March  17. 1985,  as  National 
Poison  Prevention  Week.  I  call  upon  all  Americans  to  observe  this  week  by 
participating  in  appropriate  ceremonies  and  events. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty -seventh 
day  of  December,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-four, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred  and 
ninth. 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  58 

Grading  and  Inspection,  General 
Specifications  for  Approved  Plants 
and  Standards  for  Grades  of  Dairy 
Products 

AGENCY:  Agricultural  Marketing  Service. 
USDA.  I 


action:  Final  rule. 


SUMMARY:  This  docubent  revises  the 
United  States  Standards  for  Grades  of 
Dry  Buttermilk.  The  revisions  will 
change  the  title  of  the  standard  and  the 
definition  of  the  product  to  update  and 
accurately  describe  the  product  covered 
by  the  standard.  Also,  editorial  changes 
will  provide  terminology  currently  in  use 
by  the  dairy  industry  and  which 
correctly  identifies  the  agency.  The 
format  changes  will  provide  consistency 
with  other  U.S.  grade  standards  for 
dairy  products.  No  substantive  changes 
in  grade  classification  criteria  were 
found  necessary.  This  revision  has  been 
developed  with  the  oooperation  of  the 
American  Dry  Milk  Institute. 

EFFECTIVE  DATE:  June  1,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  VV.  Webber.  Head. 
Standardization  Section,  Dairy  Division, 
Agricultural  Marketing  Service,  Room 
2750  Scuth  Building.  U.S.  Department  of 
Agriculture,  Washin|ton.  D.C.  20250, 
(202)  447-7473. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
USDA  guidelines  implementing 
Executive  Order  12291  and  Secretary's 
Memorandum  1512-1  and  has  been 
classified  a  "non-major  "  rule  under 
criteria  contained  therein.  Also, 
pursuant  to  this  Executive  Order  it  has 


been  determined  that  there  would  be  no 
effect  on  trade  sensitive  activities. 

William  T.  Manley,  Deputy 
Administrator,  Agricultural  Marketing 
Service,  has  determined  that  the 
revisions  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act.  Pub.  L 
96-354  (5  U.S.C.  601),  because  they  will 
not  alter  the  user  fee  structure  utilized 
when  USDA  grading  service  is  provided. 

In  accordance  with  the  United  States 
Department  of  Agriculture  policy  for 
regulatory  review,  the  Dairy 
Standardization  Section  conducted  a 
review  of  the  United  States  Standards 
for  Grades  of  Dry  Buttermilk.  The 
objective  of  the  review  was  to  obtain 
both  current  and  historical  information 
to  support  the  criteria  of  the  standard  as 
written,  or  to  support  any  changes 
necessary  for  modernization  of  the 
standard  that  might  become  apparent 
from  the  review.  The  review  was 
designed  to  obtain  as  much  information 
as  possible  from  as  many  varied  sources 
and  interested  parties  as  possible. 

The  review  consisted  of  several 
phases.  First,  a  computer  search  of  the 
National  Agricultural  Library  resources 
pertaining  to  dry  buttermilk  was 
conducted.  From  this  search,  a  number 
of  articles  and  texts  were  selected 
having  a  direct  bearing  on  tlje  review. 
Next,  the  dry  milk  industry  was 
contacted  for  input  via  the  American 
Dry  Milk  Institute.  Also  contacted  were 
other  parties  who  would  have  an 
interest  in  the  standard. 

Dry  buttermilk  is  a  product  of  the 
dairy  industry.  Dry  buttermilk 
production  for  1983  was  39.5  million 
pounds,  an  increase  of  2.3%  over  1982. 
Total  domestic  sales  for  the  same  period 
were  38.0  million  pounds,  an  increase  of 
1.6%  over  1982.  The  Commodity  Credit 
Corporation  does  not  purchase  dry 
buttermilk  under  the  dairy  price  support 
program.  The  dry  buttermilk  standard  is 
utilized  by  the  industry  in  commercial 
sales. 

Generally,  dry  buttermilk  is  used  as 
an  ingredient  for  a  variety  of  dairy  and 
food  products.  Principal  markets  are: 
Dairy,  utilizing  18.6  million  pounds; 
Bakery,  utilizing  10.1  million  pounds; 
and.  Prepared  Dry  Mixes,  utilizing  6.9 
million  pounds. 

The  current  United  States  Standards 
for  Grades  of  Dry  Buttermilk  were  last 
revised  in  January  1971.  Since  then,  a 


number  of  technological  advances  have 
been  accomplished  within  the  dairy 
industry  and  new  market  trends  and 
preferences  have  emerged.  However, 
analysis  of  the  indepth  review  of  the 
standard  has  shown  that  the  established 
grading  criteria  have  withstood  the  test 
of  time  and  continue  to  adequately 
describe  and  classify  into  grades  the 
product  currently  produced. 

The  revisions  will  change  the  title  of 
the  standard  and  the  definition  of  the 
product  to  update  and  accurately 
describe  the  product  covered  by  the 
standard.  Also,  editorial  and  format 
changes  are  being  made  to  modernize 
the  standard  and  to  make  it  consistent 
with  other  U.S.  grade  standards  for 
dairy  products.  No  changes  in  grade 
criteria  were  found  necessary. 

A  specification  for  dry  buttermilk 
product  has  been  prepared  for  a  new 
class  of  product.  The  specification 
covers  product  definition,  grade 
designations,  and  quality  requirements. 
After  sufficient  experience  and  data 
have  been  obtained  in  using  the 
specification,  the  Department  will 
propose  it  as  a  U.S.  grade  standard. 
Copies  of  the  specification  can  be 
obtained  from  the  same  source  as 
indicated  under  "For  Further 
Information  Contact." 

USDA  grade  standards  are  voluntary 
standards  that  are  developed  to  assist 
the  orderly  marketing  process.  Dairy 
plants  are  free  to  choose  whether  or  not 
to  use  these  grade  standards.  USDA 
grade  standards  for  dairy  products  have 
been  developed  to  identify  the  degree  of 
quahty  in  the  various  products.  Quality 
in  general  refers  to  usefulness, 
desirability,  and  value  of  a  product — its 
marketability — but  the  precise  definition 
of  quality  depends  on  the  individual 
commodity.  When  dry  buttermilk  is 
graded,  the  regulations  governing  the 
grading  service  of  manufactured  or 
processed  dairy  products,  which  require 
all  graded  dairy  products  to  be  produced 
in  a  USDA  approved  plant,  would  be  in 
effect.  These  regulations  also  require  a 
charge  for  grading  services  provided  by 
USDA. 

Public  Comments 

On  July  27, 1984,  the  Department 
published  a  proposed  rule  to  revise  the 
United  States  Standards  for  Grades  of 
Dry  Buttermilk  (49  FR  30205-30207).  Hie 
original  public  comment  period  was  to 
close  on  September  25, 1984,  but  it  was 
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extended  to  November  26. 1984.  Two 
comments  were  received.  The  first 
comment  supported  the  revision  of  the 
grade  standard  for  dry  buttermilk  and 
requested  USDA  to  propose  the 
speciHcation  for  dry  buttermilk  product 
as  a  grade  standard  as  soon  as  possible. 
The  other  comment  requested  that  the 
specification  for  Solubility  Index  be 
changed  from  1.25  to  1.2  to  make  it 
consistent  with  the  other  dry  milk  grade 
standards.  This  is  acceptable  since  the 
modiHcation  does  not  represent  any 
practical  change  in  the  criteria  for  this 
attribute. 

List  of  Subjects  in  7  CFR  Part  58 

Food  grades  and  standards.  Dairy 
products. 

In  consideration  of  the  foregoing.  7 
CFR  Part  58  is  amended  by  revising 
Subpart  Q  {§§  58.2651  through  58.2657) 
to  read  as  follows: 

PART  58— GRADING  AND 
INSPECTION,  GENERAL 
SPECIFICATIONS  FOR  APPROVED 
PLANTS  AND  STANDARDS  FOR 
GRADES  OF  DAIRY  PRODUCTS 

Subpart  O— United  States  Standards  for 
GradM  of  Dry  Swetcream  Buttermilk; 
DeftnMon* 


Sec 
58.2651 


Dry  aweetcream  bultermilk. 


U.S.GnMin 

58.2652  Nomenclature  of  U.S.  grades. 

58.2653  Basis  for  determination  of  U.S. 
grades. 

582654  Specifications  for  U.S.  grades. 

582655  U.S.  grade  not  assignable 

58.2656  Test  methods. 

Expianatioa  of  Terms 

58.2657  Explanation  of  terms. 
Authority:  Agricultural  Marketing  Act  of 

1946.  Sees.  203  and  205.  60  Slat.  1067.  as 
amended,  and  1090.  as  amended:  7  U.S.C. 
1622  and  1624. 

Subpart  O— United  States  Standards 
for  Grade*  of  Dry  Sweetcream 
Buttermilk:  >  Definition 

§  58.2651    Dry  surastcream  buttsrmWi. 

"Dry  sweetcream  buttermilk"  (made 
by  the  spray  process  or  the  atmospheric 
roller  process)  is  the  product  resulting 
from  drying  hquid  buttermilk  that  was 
derived  from  the  churning  of 
sweetcream  butter  and  was  pasteurized 
before  the  drying  process  at  a 
temperature  of  161*F  for  15  seconds  or 
its  equivalent  in  bacterial  destruction. 
Dry  sweetcream  buttermilk  shall  have  a 


'Compliance  with  these  standards  does  not 
excuse  failure  to  comply  with  the  provisions  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 


protein  content  of  not  less  than  30 
percent.* 

U.S.  Grades 

§  58.2652    Nonwnclaturs  of  U.S.  grwlM. 

The  nomenclature  of  U.S.  grades  of 
dry  sweetcream  buttermilk  is  as  follows: 
U.S.  Extra. 
US  Standard. 

Basis  for  determination  of  U.S. 


§  58.2653 
grades. 

(a)  The  U.S.  grades  of  dry  sweetcream 
buttermilk  are  determined  on  the  basis 
of  flavor,  physical  appearance,  bacterial 
estimate  on  the  basis  of  standard  plate 
count,  butterfat  content,  moisture 
content,  scorched  particle  content, 
solubility  index,  and  titratable  acidity. 

(b)  The  Tinal  U.S.  grade  shall  be 
established  on  the  basis  of  the  lowest 
rating  of  any  one  of  the  quality 
characteristics 

§58.2654    SfMCitications  for  U.S.  grades. 

(a)  U.S.  Extra  grade.  U.S.  Extra  grade 
dry  sweetcream  buttermilk  shall 
conform  to  the  following  requirements 
(See  Tables.  I.  II.  and  III  of  this  section): 

(1)  Flavor  (Applies  to  the 
reconstituted  product).  Shall  be  sweet 
and  pleasing,  and  has  no  unnatural  or 
offensive  flavors. 

(2)  Physical  appearance.  Shall 
possess  a  uniform  cream  to  light  brown 
colon  free  from  lumps  except  those  that 
readily  break  up  with  slight  pressure, 
and  practically  free  from  visible  dark 
particles. 

(3)  Bacterial  estimate.  Not  more  than 
50.000  per  gram  standard  plate  count. 

(4)  Butterfat  content.  Not  less  than  4.5 
percent. 

(5)  Moisture  content.  Not  more  than 
4.0  percent. 

(6)  Scorched  particle  content  Not 
more  than  15.0  mg.  for  spray  process, 
and  22.5  mg.  for  roller  process. 

(7)  Solubility  index.  Not  more  than  1.2 
ml.  for  spray  process,  and  15  ml.  for 
roller  process. 

(8)  Titratable  acidity.  Not  less  than 
0.10  percent;  not  more  than  0.18  percent. 

(b)  U.S.  Standard  grade.  U.S.  Standard 
grade  dry  sweetcream  buttermilk  shall 
conform  to  the  following  requirements 
(See  Tables  I.  II.  and  III  of  this  section): 

(1)  fVovor  (Applies  to  the 
reconstituted  product).  Should  possess  a 
fairly  pleasing  flavor,  but  may  possess 
vSttJTJl  unnatural  flavors  and  has  no 
/  offensive  flavors. 

'Dry  sweetcream  buttermilk  covered  by  these 
standards  shall  not  contain  or  t>e  derived  from 
nonFal  dry  milk,  milkfal  from  whey,  liquid  derived 
from  churning  milkfat  from  whey,  or  other  dairy 
derived  products;  or  shall  not  contain  any  added 
preservative,  neutralizing  agent  or  other  chemical 


(2)  Physical  appearance.  Shall 
possess  a  uniform  cream  to  light  brown 
color:  free  from  lumps  except  those  that 
readily  break  up  with  moderate 
pressure,  and  reasonably  free  from 
visible  dark  particles. 

(3)  Bacterial  estimate.  Not  more  than 
200.000  per  gram  standard  plate  count. 

(4)  Butterfat  content.  Not  less  than  4.5 
percent. 

(5)  Moisture  content.  Not  more  than 
5.0  percent. 

(6)  Scorched  particle  content.  Not 
more  than  22.5  mg.  for  spray  process, 
and  32.5  mg.  for  roller  process. 

(7)  Solubility  index.  Not  more  than  2.0 
ml.  for  spray  process,  and  15  ml.  for 
roller  process. 

(8)  Titratable  acidity.  Not  less  than 
0.10  percent:  not  more  than  0.20  percent. 

Table  I.— Classification  of  Fokvor 


Wannticatioo  o* 
Saw  char actaraiics 


U  S  aitra  grade 


us 


grade 


StgM 


Table  ll.— Classification  of  Physical 
Appearance 


klaiilificalHsn  of 

pxyscal  appaaranca 
ctiaraclansacs 

us  extra  grade 

us  standard 
grade 

Lanvr  Vottta  darit 
parSdaa. 

SkghL  Praclicaliy 

Mndarals: 
Reasonably 
Irse 

Table  III.— Classification  According  to 
Laboratory  Analysis 


Laboratory  Mais 


Bacterial  •slimaM  standard  plata 

courM  par  gram      

Buttartat  content,  parcani _. 

Mo«lura  conlanL  paroarN  ...~ _ 

Scorcbad  partcis  oonMnt:  mg.: 

Spray  proc 

Roiar  proc 

SotubiMy  mdaii.  iM.: 

Spray  proc .._ 

RoSar  proc _ 

Titratabia  aodNy.  paroarM 


u.&e«n 


90.000 
4.S 

4.0 

ISO 
22.5 

150 

0.10-ota 


U.S 

ilsntlmd 

grade 


200.000 
45 

50 

22  5 
325 

20 

150 

OtO-0  20 


§  58.2655    U.S.  grade  not  assignable. 

Dry  sweetcream  buttermilk  shall  not 
be  assigned  a  U.S.  grade  for  one  or  more 
of  the  following  reasons: 

(a)  Fails  to  meet  the  requirements  for 
U.S.  Standard  grade. 

(b)  Has  a  protein  content  of  less  than 
30  percent. 

(c)  Produced  in  a  plant  found  on 
inspection  to  be  using  unsatisfactory 
manufacturing  practices,  equipment,  or 
facilities,  or  to  be  operating  under 
unsanitary  plant  conditions. 

(d)  Produced  in  a  plant  which  is  not 
USDA  approved. 


§58.2656    Test  methods. 

All  required  tests  shall  be  performed 
in  accordance  with  "Methods  of 
Laboratory  Analysis",  DA  Instruction 
No.  918-103  (dry  milk  product  series). 
Dairy  Grading  and  Standardization 
Branch,  AMS,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250; 
and  "Official  Methods  of  Analysis  of  the 
Association  of  Official  Analytical 
Chemists",  13th  Ed.  or  latest  revision. 

Explanation  of  Terms 

§  58.2657    Explantlon  of  terms. 

(a)  With  respect  to  flavor 

(1)  Slight.  Detectable  only  upon 
critical  examination. 

(2)  Offensive.  Those  that  are 
obnoxious  and  cause  displeasure  when 
tasted. 

(3)  Unnatural.  Those  that  are 
abnormal  to  the  characteristic  flavor  of 
the  product. 

(b)  With  respect  to  physical 
appearance: 

(1)  Practically  free.  Present  only  upon 
very  critical  examination. 

(2)  Reasonably  free.  Present  only 
upon  critical  examination. 

(3)  Slight  pressure.  Only  sufficient 
pressure  to  disintegrate  the  lumps 
readily. 

(4)  Moderate  pressure.  Only  enou^^h 
pressure  to  disintegrate  the  lumps 
easily. 

(5)  Lumpy.  Loss  of  powdery 
consistency  but  not  caked  into  hard 
chunks. 

(6)  Visible  dark  particles.  The 
presence  of  scorched  or  discolored 
specks. 

Signed  at  Washington.  DC.  on:  Dernmber 
26. 1984. 

Eddie  F.  iOinbrell. 
Acting  Administrator. 
|FR  Doc.  84-33978  Filed  12-31-84;  8:45  am] 
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7CFRPart907 
[Navel  Orange  Reg.  610] 

Navel  Oranges  Grown  In  Arizona  and 
Designated  Part  of  California; 
Limitation  of  Handling 

agency;  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

-  ■       ■    — 

summary:  This  regulation  establishes 
the  quantity  of  fresh  California-Arizona 
navel  oranges  that  may  be  shipped  to 
market  during  the  period  January  4-10, 
1985.  Such  action  is  needed  to  provide 
for  the  orderly  marketing  of  fresh  navel 
oranges  during  this  period  due  to  the 


marketing  situation  confronting  the 
orange  industry. 

EFFECTIVE  DATE:  January  4. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Doyle,  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  | 

Findings 

This  rule  has  been  reviewed  under 
USDA  procedures  and  Executive  Order 
12291  and  has  been  designated  a  "non- 
major"  rule.  William  T.  Manley.  Acting 
Administrator,  Agricultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  regulation  is  issued  under  the 
marketing  agreement,  as  amended,  and 
Order  No.  907.  as  amended  (7  CFR  Part 
907),  regulating  the  handling  of  navel 
oranges  grown  in  Arizona  and 
designated  part  of  California.  The 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674).  This  action  is  based  upon  the 
recommendation  of  and  information 
submitted  by  the  Navel  Orange 
Administrative  Committee  and  upon 
other  available  information.  It  is  hereby 
found  that  this  action  will  tend  to 
effectuate  the  declared  policy  of  the  act. 

This  action  is  consistent  with  the 
marketing  policy  for  1984-85.  The 
marketing  policy  was  recommended  by 
the  committee  following  discussion  at  a 
public  meeting  on  September  25, 1984. 
The  committee  met  again  publicly  on 
December  21, 1984,  at  Los  Angeles, 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended  a  quantity  of 
navel  oranges  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
committee  reports  the  demand  for  navel 
oranges  is  good. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  of  insufficient 
time  between  the  date  when  information 
■became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  policy  of  the  act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  It  is 
necessary  to  effectuate  the  declared 
policy  of  the  act  to  make  this  regulatory 
provision  effective  as  specified,  and 
handlers  have  been  apprised  of  such 
provision  and  its  effective  date. 


List  of  Subjects  in  7  CFR  Part  907 

Marketing  Agreements  and  Orders, 
California,  Arizona,  Oranges  [Navel). 
PART  907— [AMENDED] 

1.  S  907.910  is  added  as  follows: 
§  907.910    Navel  Orange  Regulation  610. 

The  quantities  of  oranges  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  January  4, 
1985,  through  January  10, 1985,  are 
established  as  follows: 

(a)  District  1: 800,000  cartons; 

(b)  District  2:  Unlimited  cartons; 

(c)  District  3:  Unlimited  cartons; 

(d)  District  4:  Unlimited  cartons. 
(Sees.  1-19, 48  Stat.  31,  as  amended:  7  U.S.C 
601-674] 

Dated:  December  27, 1984. 
Thomas  R.  Clatk, 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
[FR  Doc.  84-33983  Filed  12-31-84;  8:45  am) 
BtLUNQ  COOE  3410-03-M 

7  CFR  Parts  959, 966. 971, 979,  and  987 

Expenses  and  Assessment  Rates  for 
Specified  Marketing  Orders 

agency:  Agricultural  Marketing  Ser\'ice, 

USDA. 

action:  Final  rule.        

SUMMARY:  This  regulation  authorizes 
expenses  of  the  committees  functioning 
under  Marketing  Orders  959.  966,  971, 
979.  and  987.  Funds  to  administer  these 
programs  are  derived  from  assessments 
on  handlers  of  the  fruits  and  vegetables 
regulated  under  the  orders. 
EFFECTIVE  DATES:  August  1, 1984-July 
31. 1985  (§§  959.225,  966.222,  971.224); 
October  1, 1984-September  30, 1985 
{§§979.207  and  987.329). 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Matthews,  Vegetable  Branch. 
F&V,  AMS,  USDA,  Washington,  D.C. 
20250  (202)  447-5764. 
SUPPLEMENTARY  INFORMATION:  This  rule 

has  been  reviewed  under  Secretary's 
Memorandum  1512-1  and  Executive 
Order  12291  and  has  been  designated  a 
"nonmajor"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA) 
William  T.  Manley,  Acting 
Administrator,  Agricultural  Marketing 
Service,  has  certified  that  these  actions 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

These  marketing  orders  are  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  These  actions  are  based 
upon  the  recommendations  and 
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information  submitted  by  each 
committee  established  under  the 
respective  marketing  orders,  and  upon 
other  information.  It  is  found  that  the    . 
expenses  and  rates  of  assessment,  as 
hereinafter  provided,  will  tend  to 
effectuate  the  declared  policy  of  the  act. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  public  rulemaking  and  good 
cause  exists  for  not  postponing  the 
effective  date  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C  553).  Each  order  requires  that  the 
rate  of  assessment  for  a  particular  fiscal 
period  shall  apply  to  all  assessable 
fruits  and  vegetables  handled  from  the 
beginning  of  such  period.  To  enable  the 
committee  to  meet  current  fiscal 
obligations,  approval  of  the  expenses  is 
necessary  without  delay.  It  is  necessary 
to  effectuate  the  declared  policy  of  the 
act  to  make  these  provisions  effective  as 
specified  and  handlers  have  been 
apprised  of  such  provisions,  and  the 
effective  time. 

Ust  of  Subjects  in  7  CFR  959. 966. 971. 
979.  and  987 

Marketing  agreements  and  orders. 
Dales.  Lettuce.  Melons.  Onions. 
Tctnatoes.  California.  Florida.  Texas. 

v^™^fore.  §§  959.224  (M.O.  959). 
966.22\(M.O.  966).  971.223  (M.O.  971). 
979.206yM.O.  979).  and  987.328  (M.O. 
987)  arevemoved  and  new  sections  are 
added  as  follows:  (The  following 
sections  prescribe  annual  expenses  and 
assessment  rates  and  will  not  be 
published  in  the  Code  of  Federal 
Regulations.) 

PART  959— ONIONS  GROWN  IN 
SOUTH  TEXAS 

§  959.225    Expenses  snd  sssessment  rate. 

Expenses  of  S275.433  by  the  South 
Texas  Onion  Committee  are  authorized, 
and  an  assessment  rate  of  $0,045  per  50- 
pound  container  or  equivalent  quantity 
is  established  for  the  fiscal  period 
ending  July  31. 1985.  Unexpended  funds 
may  be  carried  over  as  a  reserve. 

PART  966— TOMATOES  GROWN  IN 
FLORIDA 

S  966.222    Expenses  and  assessment  rate. 

Expenses  of  $213,000  by  the  Florida 
Tomato  Committee  are  authorized,  and 
an  assessment  rate  of  $0,005  per  25- 
pound  container  of  tomatoes  is 
established  for  the  fiscal  period  ending 
July  31. 1985.  Unexpended  funds  may  be 
carried  over  as  a  reserve. 


PART  971— LETTUCE  GROWN  IN 
SOUTH  TEXAS 

§971.224    Expenses  snd  sssessment  rste. 

Expenses  of  $48,425  by  the  South 
Texas  Lettuce  Committee  are  authorized 
for  the  fiscal  period  ending  July  31, 1985. 
During  this  fiscal  period,  an  assessment 
rate  of  $0.03  per  carton  of  lettuce  is 
established.  Unexpended  funds  may  be 
carried  over  as  a  reserve. 

PART  979— MELONS  GROWN  IN 
SOUTH  TEXAS 

§  979.207    Expenses  snd  sssessment  rate. 

Expenses  of  $196,950  by  the  South 
Texas  Melon  Committee  are  authorized, 
and  an  assessment  rate  of  $0,025  per 
carton  of  melons  is  established  for  the 
fiscal  period  ending  September  30, 1985. 

In  accordance  with  the  provisions  of 
§  979.42.  late  payment  charges  of  one 
and  one-half  percent  per  month  shall  be 
charged  on  the  unpaid  balance  for  each 
past  due  account.  An  account  is  past 
due  30  days  after  the  billing  date.  • 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

PART  987— DOMESTIC  DATES 
PRODUCED  OR  PACKED  IN 
RIVERSIDE  COUNTY,  CALIFORNIA 

§  987.329    Expenses  snd  sssessment  rate. 

Expenses  of  $27,643  by  the  California 
Date  Administrative  Committee  are 
authorized,  and  an  assessment  rate 
payable  by  each  handler  in  accordance 
with  i  987.72  of  8  cents  per 
hundredweight  of  assessable  dates  is 
estabhshed  for  the  crop  year  ending 
September  30. 1985.  Any  unexpended 
funds  from  that  crop  may  be  used 
temporarily  during  the  first  four  months 
of  the  ensuing  crop  year,  and  thereafter 
shall  be  credited  or  refunded  to  the 
handler  from  whom  collected. 

(Sees.  1-19.  48  Slat.  31.  as  amended:  7  U.S.C. 
601 -«74) 

Dated:  December  26. 1984. 

Thomas  R.  Clark. 

Deputy  Director.  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Service. 
(FR  Doc.  84-33862  Filed  12-31-84:  8:45  am| 

BiLUNO  COOC  S410-0>-M 


Food  Safety  and  Inspection  Service 

9  CFR  Parts  318  and  381 

(Docket  No.  83-0210-2) 

Titanium  Dioxide  and  Isolated  Soy 
Protein;  Correction 

agency:  Food  Safety  and  Inspection 

Service,  USDA. 

action:  Final  rule:  correction. 


summary:  This  document  corrects  a 
final  rule  on  isolated  soy  protein  (49  FR 
19621:  32055)  by  restoring  certain 
paragraph  designations  and  references 
to  those  paragraphs,  to  reduce  the 
possibility  of  those  paragraphs  being 
miscited. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  Hibbert,  Director,  Standards 
and  Labeling  Division,  Meat  and  Poultry 
Inspection  Technical  Services,  Food 
Safety  and  Insepction  Service.  U.S. 
Department  of  Agriculture,  Washington. 
D.C.  20250.  (202)  447-6042. 

SUPPLEMENTARY  INFORMATION:  On  May 

9, 1964.  the  Food  Safety  and  Inspection 
Ser\ice  (FSIS)  published  a  final  rule  in 
the  Federal  Register  (49  FR  19621)  which 
revoked  the  requirement  that  isolated 
soy  protein  used  as  an  ingredient  in 
meat  and  poultry'  products  must  contain 
titanium  dioxide.  In  so  doing.  FSIS  made 
changes  to  the  numbering  of  remaining 
paragraphs  and.  accordingly,  references 
to  them  else^vhere  in  the  regulations. 

The  purpose  of  this  correction  notice 
is  simply  to  reinstate  the  original 
numbering  of  these  remaining,  long- 
standing and  oft-cited  regulatory 
paragraphs  and  references  to  them 
elsewhere  in  the  regulations,  in  order  to 
reduce  the  likelihood  of  those 
paragraphs  being  miscited,  and  prevent 
confusion  over  their  content. 

Accordingly.  FSIS  amends  the  meat 
and  poultry  inspection  regulations  as 
follows: 

PART  318— (AMENDED] 

§318.6    (Amended] 

1.  Section  318.6  of  the  Federal  meat 
inspection  regulations  (9  CFR  318.6)  is 
amended  by  removing  the  present  text 
from  paragraph  (b)(ll)  and  by 
redesignating  it  as  paragraph  (b)(12). 
Paragraph  (b)(ll)  is  reserved  for  future 
use. 

PART  381— {AMENDED] 

§381.145    (Amended] 

2.  fn  S  381.145(h)  of  the  poultry 
products  inspection  regulations  (9  CFR 
381.145(h)).  the  reference  to 

"§  381.147(e)(3)"  is  changed  to  read 
"8  381.147(f)(3)." 

§381.147    (Amended] 

3.  9  381.147  of  the  poultry  products 
inspection  regulations  (9  CFR  381.147)  is 
amended  by  removing  the  present  text 
from  paragraph  (e)  and  by  redesignating 
it  as  paragraph  (f).  Paragraph  (e)  is 
reserved  for  future  use. 

4.  In  {  381.147(0(1)  of  the  poultry 
products  inspection  regulations  (9  CFR 
3ai.l47(f)(l)),  the  reference  to 
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"S  381.147(e)(4)"  is  changed  to  read 
"5  381.147(f)(4)." 

5.  In  S  381.147(f)(3)  of  the  poultry 
products  inspection  regulations  (9  CFR 
381.147(f)(3)).  the  reference  to 
"paragraph  (e)(1)"  is  changed  to  read 
"paragraph  (f)(1)."  and  the  reference  to 
"paragraph  (e)(4)"  is  changed  to  read 
"paragraph  (f)(4)." 

Done  at  Washington,  D.C.,  on  December  27, 
1984. 

Donald  L.  Houston, 

Administrator,  Food  Safety  and  Inspection 
Service. 
[FR  Doc.  84-33859  Filed  12-31-84:  8:45  am] 

BUJJNQ  COOC  341(M)IMI 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 


12  CFR  Part  304 


Reporting  Requirements  on  Deposits 
Placed  by  Deposit  Brokers  and 
Depository  Institutions 

agency:  Federal  Deposit  Insurance 

Corporation. 

action:  Final  rule  amendment 

summary:  The  Office  of  Management 
and  Budget  has  reviewed  and  approved 
the  reporting  requirement  contained  in 
the  fmal  rule  adopted  by  the  Federal 
Deposit  Insurance  Corporation  ("FDIC") 
and  published  as  FR  Doc.  84-32585 
beginning  on  page  48906  in  the  issue  of 
Monday,  December  17. 1984,  as  an 
addition  to  Part  304  of  FDIC's  rules  and 
regulations,  12  CFR  Part  304,  Forms, 
Instructions  and  Reports.  The  rule 
requires  each  FDIC-insured  bank  with 
combined  fully  insured  brokered 
deposits  and  fully  insured  deposits 
placed  directly  by  depository 
institutions  in  excess  of  either  the 
bank's  total  capital  and  reserves  or  five 
percent  of  the  bank's  total  deposits  to 
report  holdings  of  such  deposits  to  the 
FDIC  for  every  month  in  which  such 
excess,  exists.  The  reports  has  been 
assigned  OMB  Control  No.  3064-0074. 
This  amendment  incorporates  the  OMB 
control  number  within  S  304.4  of  FDIC's 
regulations. 

EFFECTIVE  DATE:  January  16, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Storch,  Planning  and  Program 
Development  Specialist,  or  Stephen  G. 
Pfeifer,  Examination  Specialist,  Federal 
Deposit  Insurance  Corporation,  Division 
of  Bank  Supervision.  (202)  389-1761, 
550-17th  Street,  NW..  Washington,  D.C, 
20429.  1 

List  of  Subjects  b  12  CFR  Part  304 

Administrative  practice  and 
procedure.  Bank  deposit  insurance. 


Banks,  banking,  Foreign  banks,  banking. 
Reporting  and  recordkeeping. 

Accordingly,  the  FDIC  hereby  amends 
12  CFR  Part  304  as  set  forth  below. 

PART  304— FORMS,  INSTRUCTIONS 
AND  REPORTS  . 

1.  The  authority  citation  for  Part  304 
reads  as  follows: 

Authority:  12  U.S.C.  1817. 1818, 1819. 1820. 

S  304.4— (AmeiKtod]  { 

2.  Section  304.4(d)  is  added  as  follows: 

(d)  OMB  Review.  The  Office  of    I 
Management  and  Budget  has  reviewed 
and  approved  the  reporting  requirement 
contained  in  this  S  304.4 

(OMB  Control  No.  3064-0074) 
Dated:  December  24. 1984. 
Federal  Deposit  Insurance  Corporation. 
Margaret  M.  Olsen, 
Deputy  Executive  Secretary. 
(FR  Doc.  84-33963  Filed  12-31-84;  8:45  ami 
WLUNQ  CODE  •riA.OI-M 


FEDERAL  HOME  LOAN  BANK  BOARD 
12CFRPart505d  1 

Information  Collection  Requirements 

agency:  Federal  Home  Loan  Bank 

Board. 

action:  Final  Rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  is  amending  12  CFR  505d.l(b)  to 
add  an  OMB  control  number  assigned 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980,  relating  to  information- 
collection  requirements  contained  in  the 
Board's  regulations  for  earnings-based 
accounts  (12  CFR  563.10). 
EFFECTIVE  DATE:  January  2, 1985.      | 
FOR  FURTHER  INFORMATION  CONTACT: 
Colleen  Devine.  Chief,  Management 
Analysis  Staff,  Administration  Office 
(202-377-6025),  Federal  Home  Loan 
Bank  Board,  1700  G  St.,  NW., 
Washington  D.C.  20552. 
SUPPLEMENTARY  INFORMATION:  The 
Board  has  determined  that  observance 
of  the  notice  and  comment  procedures  of 
5  U.S.C.  552(b)  and  12  CFR  508.11  and 
the  delay  of  effective  date  pursuant  to  5 
U.S.C.  552(d)  and  12  CFR  508.11  is 
unnecessary,  because  the  amendment  is 
of  a  minor,  technical  nature  in  that  it 
merely  updates  the  list  of  published 
OMB  control  numbers. 

List  of  Subjects  in  12  CFR  Part  505d 

Savings  and  loan  associations. 
Information  collection  requirements. 


SUBCHAPTER  A-CENERAL 

PART  505d-(  AMENDED] 

PART  505d— INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT 

Amend  S  505d.l  by  adding  at  the  end 
of  the  display  in  paragraph  (b)  the 
following: 

S  50Sd.1    OMB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction  Act 

(b)  Display. 

***** 

563.10 3068-0511 

(Pub.  L  96-511:  5  CFR  1320.7(f)(2).  1320.14(e)) 

By  the  Federal  Home  Loan  Bank  Board. 
Norman  H.  Raiden, 
General  Counsel. 
(FR  Doc.  84-33988  Filed  12-31-84:  8:45  amj 

BILUNQ  CODE  6720-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  21 

IDocket  No.  24216;  Special  Conditions  No. 
23-ACE-9] 

Special  Conditions:  British  Aerospace 
Jetstream  Model  3101  Airplane 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  to  British  Aerospace  (BAe)  to 
become  part  of  the  type  certification 
basis  for  new  BAe  Jetstream  Series  3100, 
Model  3101  airplanes  to  be  added  to 
Type  Certificate  No.  A21EU.  The 
airplane  will  have  novel  or  unusual 
design  features  associated  with 
turbopropeller  engine  installations 
incorporating  Automatic  Power  Reserxe 
Systems  (APR)  for  which  the  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety 
standards.  These  special  conditions 
contain  the  additional  safety  standards 
which  the  Administrator  finds  necessary 
to  establish  a  level  of  safety  equivalent  . 
to  that  established  in  the  regulations 
applicable  to  the  Jetstream  Model  3101 
airplane. 

A  Notice  of  Proposed  Special 
Conditions,  Notice  No.  23-ACE-9,  was 
published  in  the  Federal  Register  on 
September  6, 1984  (49  FR  35121)  and  no 
comments  were  received  in  response  to 
that  Notice. 
EFFECTIVE  DATE:  February  1. 1985. 


Federal  Kegtotw 
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FON  PUHTHEII  IWrOWMATION  COMTACT 
Oscar  E.  Ball.  Aerospace  Engineer, 
Regulations  &  Policy  Office.  Room  16S6. 
Federal  Aviation  Administration,  601 
East  12th  Street  Kansas  City.  Missouri 
64106.  telephone  (816)  374-S68a 


Type  Cartificatioa  Basis 

The  applicable  airworthiness 
standards  for  import  products  are  those 
regulations  designated  in  accordance 
with  §  21.29  and  are  known  as  the  "type 
certiflcation  basis"  for  the  airplane 
design.  The  certincation  basis  for  the 
BAe  Jetstream  Model  3101  airplane  is  as 
follows:  Federal  Aviation  Regulations 
(FAR)  I  21.29  and  Part  23,  effective 
February  1. 1965.  including  Amendments 
2^-1  through  23-3;  Special  Conditions  in 
FAA  letter  of  October  30. 1967;  Special 
Federal  Aviation  Regulations  (SFAR) 
No.  41.  effective  October  17, 1979. 
including  Amendments  41-A  and  41-C; 
FAA  Exemption  No.  3546,  issued  on  June 
10. 1982;  SFAR  No.  27.  effective 
February  1. 1974.  including  Amendments 
27-1  through  27-4;  Part  36,  effective 
December  1, 1969.  including 
Amendments  36-1  through  36-12;  and 
the  Special  Conditions  adopted  by  this 
ndemaking  action. 

Background 

On  February  2a  1964.  the  British  Civil 
Aviation  Authority  (CAA),  on  behalf  of 
British  Aerospace  Scottish  Division, 
requested  amendment  to  Type 
Certificate  Data  Sheet  A21EU  for 
Jetstream  Series  3100  airplane  Model 
3101.  BAe  plans  to  incorporate  certain 
modiHcations  into  the  airplane, 
including  more  powerful  turbopropeller 
engines  with  an  integral  Automatic 
Power  Reserve  System  (APR)  built  into 
the  fuel  control  of  each  engine.  The  APR 
is  designed  to  increase  the  power  on  the 
operating  engine  automatically  in  the 
event  of  engine  power  loss  (during 
takeoff. 

Engine  systems  which  automatically 
affect  the  power  output  of  o^ier  engines 


were  not  considered  when  the 
regulations  were  promulgated.  When 
such  systems  are  incorporated  into  the 
airplane  design,  they  may  be  identified 
as  novel  or  unusual  design  features. 

If.  because  of  novel  or  unusual  design 
features,  the  Administrator  finds  that 
the  airworthiness  standards  designated 
in  accordance  with  i  21.17)(a)(l)  do  not 
contain  adequate  or  appropriate  safety 
standards,  special  conditions  may  be 
issued.  Special  conditions,  when 
appropriate,  are  issued  in  accordance 
with  SS  21.16  and  21.101(b)(2).  and 
become  part  of  the  type  certification 
basis  in  accordance  with  S  21.17(a)(2). 
Accordingly,  the  FAA  issued  Notice  No. 
23-ACE-e  (49  FR  35121;  September  6. 
1984]  proposing  special  conditions  to 
become  part  of  the  type  certification 
basis  for  the  BAe  jeUtream  Model  3101 
airplane  to  be  added  to  Type  Certificate 
No.  A21EU  because  of  these  novel  or 
unusual  design  features:  i.e..  the  APR 
system. 

Discussion  of  Comments 

The  FAA  received  no  comments  in 
response  to  Notice  No.  23-ACE-9 
published  in  the  Federal  Register  on 
September  6, 1964.  The  closing  date  for 
conunents  was  October  8, 1984. 
However,  Notice  No.  23-ACE-6.  Docket 
No.  23682  (49  FR  35123,  September  6, 
1984)  proposing  identical  special 
conditions  for  Fairchild  Aircraft 
Corporation  (FAC)  Model  SA227  Series 
airplanes,  received  extensive  comments 
from  a  single  commenter.  FAC.  Those 
comments  are  being  analyzed  for 
disposition  prior  to  final  adoption  of 
special  conditions  for  the  FAC  SA227. 

List  of  Subjects  in  14  CFR  Part  21 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  Special  Conditions 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
Special  Conditions  No.  23-ACE-9  are 
adopted  for  the  BAe  Jetstream  Series 


3100,  Model  3101  airplanes,  equipped 
with  APR  systems,  to  be  added  to  Type 
Certificate  No.  A21EU,  as  follows: 

1.  General 

All  references  in  these  special 
conditions  to  specific  sections  of  Parts 
23, 135,  and  to  SFAR  41  are  to  those 
sections  in  effect  as  defined  in  the 
Certification  Basis  for  Jetstream  Model 
3101  (Type  Certificate  Data  Sheet  No. 
A21EU). 

2.  Definitions 

A.  Automatic  Power  Reserve  System 

An  Automatic  Power  Reserve  (APR) 
System  is  defined  as  the  entire 
automatic  system  used  only  during 
takeoff,  including  all  devices  both 
mechanical  and  electrical  that  sense 
engine  failure,  transmit  signals,  actuate 
fuel  controls  or  power  levers  on 
operating  engines,  including  power 
sources,  to  achieve  scheduled  power 
increase  and  furnish  cockpit  information 
on  system  operation. 

B.  Selected  Takeoff  Power 

Notwithstanding  the  deHnition  of 
'Takeoff  Power"  in  Part  1  of  the  Federal 
Aviation  Regulations,  "Selected  Takeoff 
Power"  means  each  power  obtained 
from  each  initial  power  setting  approved 
for  takeoff  under  these  special 
conditions. 

C.  Critical  Time  Interval 

The  critical  time  interval  is  that  period 
starting  at  Vi  minus  one  second  and 
ending  at  the  intersection  of  the  "engine 
and  APR  failure  flight  path"  line  with 
the  "minimum  performance  all  engine 
flight  path"  line.  The  "engine  and  APR 
failure  flight  path"  line  intersects  the 
"one  engine  inoperative  flight  path"  line 
at  400  feet  above  the  takeoff  surface. 
The  "engine  and  APR  failure  flight  path" 
is  based  on  the  airplane's  performance 
and  must  have  a  positive  gradient  of  at 
least  0.5%  at  400  feet  above  the  takeoff 
surface.  The  critical  time  interval  is 
illustrated  in  the  following  figure: 
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J.  Reliability  and  Performance 
Requirements 

With  the  APR  System  and  associated 
systems  functioning  normally,  all 
applicable  requirements  of  the 
certification  basis  previously 
established,  except  as  provided  in  these 
special  conditions,  must  be  met  without 
requiring  any  action  by  the  crew  to 
increase  power.  In  addition: 

A.  It  must  be  shown  that,  during  the 
critical  time  interval,  sn  APR  failure 
which  increases  or  does  not  affect 
power  on  either  engine  will  not  create  a 
hazard  to  the  airplane,  or  it  must  be 
shown  that  such  failures  are 
improbable. 

B.  It  must  be  shown  that  during  the 
critical  time  interval,  there  are  no  failure 
modes  of  the  APR  system  that  would 
result  in  a  failure  that  will  decrease  the 
power  on  either  engine,  or  it  must  be 
shown  that  such  failures  are  extremely 
improbable. 

C.  It  must  be  shown  that,  during  the 
critical  time  interval,  there  will  be  no 
failure  of  the  APR  system,  in 
combination  with  an  engine  failure,  or  it 
must  be  shown  that  such  failures  are 
extremely  improbable. 

D.  All  applicable  performance 
requirements  of  SFAR  41  must  be  met 
with  an  engine  failure  occurring  at  the 
most  critical  point  during  takeoff  with 
the  APR  system  functioning  normally. 


4.  Power  Setting 

The  selected  takeoff  power  set  on 
each  engine  at  the  beginning  of  the 
takeoff  roll  may  not  be  less  than: 

A.  The  power  necessary  to  attain,  at 
Vi,  ninety  (90)  percent  of  the  maximum 
takeoff  power  approved  for  the  airplane 
for  the  existing  conditions; 

B.  That  required  to  permit  normal 
operation  of  all  safety-related  systems 
and  equipment  that  are  dependent  upon 
engine  power  or  power  lever  position; 
and 

C.  That  shown  to  be  free  of  hazardous 
engine  response  characteristics  when 
power  is  advanced  from  the  selected 
takeoff  power  level  to  the  maximum 
approved  takeoff  power. 

5.  Powerplant  Controls — General 

A.  In  addition  to  the  requirements  of 
S  23.1141,  no  single  failure  or 
malfunction  or  probable  combination 
thereof,  of  the  APR,  including  associated 
systems,  may  cause  the  failure  of  any 
powerplant  function  necessary  for 
safety. 

B.  The  APR  must  be  designed  to: 

(1)  Provide  a  means  to  verify  to  the 
flight  crew  before  takeoff  that  the  APR 
is  in  a  condition  to  perform  its  intended 
function; 

(2)  Apply  power  on  the  operating 
engine,  following  an  engine  failure 
during  takeoff,  to  achieve  the  maximum 
attainable  takeoff  power  without 
exceeding  engine  operating  limits; 


(3)  Provide  that,  following  an  engine 
faUure  with  the  APR  operating  normally, 
manual  adjustments  of  the  power  levers 
by  the  crew  shall  not  deactivate  the 
APR: 

(4)  Provide  a  means  for  the  flight  crew 
to  deactivate  the  automatic  function. 
This  means  must  be  designed  to  prevent 
inadvertent  deactivation:  and 

(5)  Allow  normal  manual  decrease  or 
increase  in  power  up  to  the  maximum 
takeoff  power  approved  for  the  airplane 
under  the  existing  conditions  through 
the  use  of  power  levers,  as  stated  in 

S  23.1141(c),  except  as  provided  under 
paragraph  C  below. 

C.  For  airplanes  equipped  with 
limiters  which  automatically  prevent 
engine  operating  limits  from  being 
exceeded,  other  means  may  be  used  to 
increase  the  maximum  level  of  power 
controlled  by  the  power  levers  in  the 
event  of  an  APR  failure.  In  this  case,  the 
means  must  be  located  on  or  forward  of 
the  power  levers,  must  be  easily 
identified  and  operated  under  all 
operating  conditions  by  a  single  action 
of  either  pilot  with  the  hand  that  is 
normally  used  to  actuate  the  power 
levers,  and  must  meet  the  requirements 
of  §  23.777  (a),  (b),  and  (c). 

6.  Powerplant  Instruments 

In  addition  to  the  requirements  of 
§  23.1305  and  paragraph  58  of  Part  135, 
Appendix  A,  which  is  incorporated  by 
reference  in  SFAR  41 — 

A.  A  means  must  be  provided  to 
indicate  when  the  APR  system  is  in  the 
armed  or  ready  condition. 

B.  If  the  inherent  flight  characteristics 
^f  the  airplane  do  not  provide  warning 

that  an  engine  has  failed,  a  warning 
system  that  is  independent  of  the  APR 
must  be  provided  to  give  the  pilot  a 
clear  warning  of  any  engine  failure 
during  takeoff. 

C.  Following  an  engine  failure  at  Vi  or 
above,  there  must  be  means  for  the  crew 
to  readily  and  quickly  verify  that  the 
APR  system  has  operated  satisfactorily. 

(Sees.  313(a),  314(a).  601,  603,  608,  609(a),  and 
1102  of  the  Federal  Aviation  Act  of  1958  (49 
U.S.C.  1354(a),  1355(a).  1421. 1423, 1428, 1429. 
and  1502);  49  U.S.C.  106(g)  (Revised.  Pub.  L 
97-449.  January  12, 1983);  sec.  6(c), 
Department  of  Transportation  Act  (49  U.S.C. 
1655(c));  and  14  CFR  11.28  and  11.29(b)) 

Issued  in  Kansas  City,  Missouri,  on 
December  17, 1984. 
Murray  E.  Smith. 
Director,  Central  Region. 
[FR  Doc.  84-33819  Filed  12^-84:  8:45  am) 
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14  CFR  Part  39 

(Docket  No.  •4-ASW-52;  Amdt  39-49721 

Airworttilness  Dirvctives;  Sikorsky 
Model  S-76A  Helicopters  Certificated 
in  AH  Categories 

AQCNCV:  Federal  Aviation 
Administration  (FA.A).  DOT. 
action:  Final  rule. 

summary:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AD)  which 
was  previously  made  effective  as  to  all 
known  U.S.  owners  and  operators  of 
Sikorsky  S-76A  helicopters.  certiHcated 
in  all  categories,  by  individual  letters. 
The  AD  requires  replacement  of  the 
main  rotor  pitch  hom  at  5,5(X)  hours' 
time  in  service.  The  AD  is  needed  to 
prevent  operations  with  a  component 
that  has  exceeded  its  revised 
replacement  time. 

dates:  Effective  January  10.  19H4.  as  tu 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  priority  letter  AD  84-17-01. 
issued  August  16. 1984.  which  contained 
this  amendment. 

Compliance  schedule — As  prescribed 
in  the  body  of  AD. 

ADDRESSES:  The  applicable  sections  of 
the  maintenance  manual  may  be 
obtained  from  Sikorsky  Aircraft. 
Division  of  United  Technologies,  North 
Main  Street,  Stratford.  Connecticut 
06601. 

A  copy  of  the  applicable  sections  of 
the  maintenance  manual  is  contained  in 
the  Rules  Docket,  Office  of  the  Regional 
Counsel,  Southwest  Region,  FAA.  4400 
Blue  Mound  Road.  P.O.  Box  1689.  Fort 
Worth.  Texas  76101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  F.  Thomspon,  Airframe  Section, 
ANE-152,  Boston  Aircraft  Certification 
Office,  FAA.  New  England  Region,  12 
New  England  Executive  Park, 
Burlington.  Massachusetts  01803, 
telephone  (617)  273-7113. 
SUPPLEMENTARY  INFORMATION:  On 
August  16, 1984,  priority  letter  AD  84- 
17-01  was  issued  ar\(l  made  effective 
immediately  as  to  all  known  U.S. 
owners  and  operators  of  Sikorsky  S-76A 
helicopters  certificated  in  all  catejjories. 
The  AD  required  replacement  of  the 
main  rotor  pitch  horn  at  5.500  hours' 
time  in  service.  Additional  engineering 
data  compiled  by  Sikorsky  Aircraft  for 
the  main  rotor  pitch  hom.  Part  Number 
|P/N)  76102-08011-042.  shows  that  a 
reduction  in  the  replacement  time  was 
required.  Therefore,  AD  84-17-01  was 
needed  to  reduce  the  main  rotor  pitch 
hom  service  life  to  5,500  hours'  time  in 


service,  provide  information  for  removal 
and  replacement  of  affected  parts  with 
parts  acceptable  for  flight  (airworthy 
part),  and  establish  repetitive 
replacement  of  main  rotor  pitch  horn.  P/ 
N  76102-08011-042.  at  5.500  hours'  time 
in  service  intervals. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  public 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  letters,  issued  August  16. 
1984,  to  all  known  U.S.  owners  and 
operators  of  Sikorsky  S-76A  helicopters 
certificated  in  all  categories.  These 
conditions  still  exist  and  the  AD  is 
hereby  published  in  the  Federal  Register 
as  an  amendment  to  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  to 
make  it  effective  as  to  all  persons. 

The  FAA  has  determined  that  this 
regulation  involves  230  helicopters  with 
a  cost  of  compliance  of  $414,000. 
Therefore,  I  certify  that  this  action  (1)  is 
not  "major  rule"  under  Executive  Order 
12291.  and  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034:  Febmary  26. 
1979),  A  copy  of  the  final  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket.  A  copy  of  it  may 
be  obtained  by  contacting  the  person 
identified  under  the  caption  "FOR 
FURTHER  LNFORMATION 
CONTACT." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
i  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new  AD: 

Sikorsky  Aircrafl:  Applies  to  Model  S-76A 
helicopters  with  main  rotor  pilch  hom,  P/ 
N  76102-06011-042.  installed  and 
certificated  in  all  categories. 

Compliance  is  required  as  indicated,  unless 
already  accomplished. 

For  helicopters  with  main  rotor  pitch  horns 
with  more  than  5.500  hours'  time  in  service  on 
the  effective  date  of  this  AD.  compliance  is 
required  prior  to  further  flight,  unless  already 
accomplished,  and  thereafter  at  intervals  not 
lu  exceed  5,500  hours'  time  in  service. 

For  helicopters  with  main  rotor  pitch  horns 
with  5,500  hours'  or  less  time  in  service  on  the 
effective  date  of  this  AD,  compliance  is 
required  prior  to  the  accumulation  of  5,500 
hours'  time  in  service,  unless  already 
accomplished,  and  thereafter  at  intervals  not 
to  exceed  5.500  hours'  time  in  service. 

To  prevent  possible  failure  of  the  main 
rotor  pitch  hom,  accomplish  the  following: 

(a)  Remove  and  replace  the  main  rotor 
pilch  hom,  P/N  76102-08011-042,  with  a  new 


or  an  airworthy  part  of  the  same  part  numl>er, 
th.it  has  less  than  5,500  hours'  time  in  service 
in  accordance  with  Sikorsky  S-76A 
Maintenance  Manual  SA4047-76-2,  Section 
65-12-03,  dated  March  1. 1984,  or  FAA- 
approved  equivalent. 

(b)  Special  flight  permit  may  be  issued  in 
accordance  with  FAR  (§  21.197  and  21.199  to 
operate  a  helicopter  to  a  base  for 
replacement  of  the  main  rotor  pitch  homa 
required  by  this  AD. 

(c)  Alternate  repairs,  modifications,  or 
other  means  of  compliance  to  the  AD  which 
provide  an  equivalent  level  of  safety  may  t>e  - 
approved  by  the  Manager,  Boston  Aircraft 
Certification  Office,  FAA,  New  England 
Region,  12  New  England  Executive  Park, 
Burlington,  Massachusetts  01803. 

(Sees.  313(a).  601,  and  603.  Federal  Aviation 
Act  of  19.S8  as  amended,  (49  U.S.C.  1354(a). 
1421,  and  1423):  49  U.S.C.  106(g),  (Revised. 
Pub.  L  97-449,  January  12. 1983):  14  CFR 
11.89) 

This  amendment  becomes  effective 
January  10, 1984,  as  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  priority  letter 
AD  84-17-01.  issued  August  16. 1984, 
which  contained  this  amendment. 

Issued  in  Fort  Worth,  Texas,  on  Decemlter 
13, 1984. 

Clinton  A.  Muiphy, 
Acting  Director,  Southwest  Region. 
[¥R  Doc.  84-33045  Filed  12-31-84;  8:45  am] 
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CIVIL  AERONAUTICS  BOARD 
14  CFR  Part  241 

[Reg  ER-1400;  Economic  Reg^  Amdt  No. 
S3;  Docket  41607] 

Uniform  System  of  Accounts  and 
Reports  for  Certificated  Air  Carriers 

Editorial  Note:  FR  Doc.  84-33742,  published 
in  the  Federal  Register  of  Monday,  December 
31,  1934.  lenumed  Chapter  U  of  Title  14  as 
follows:  "Chapter  U — Office  of  the  Secretary. 
Department  of  Transportation  (Aviation      \ 
Proceedings)". 

AGENCY:  Civil  Aeronautics  Board. 
action:  Final  rule. 

summary:  The  CAB  reduces  reporting 
requirements  to  a  minimal  level  for 
certificated  air  carriers  operating  small 
aircraft  in  strictly  domestic  passenger 
service.  This  action  will  more  closely 
align  the  data  collected  with  the  Board's 
data  needs  at  it  moves  towards  sunset, 
while  recognizing  the  current  and  post- 
sunset  needs  of  other  Federal  agencies 
that  continue  to  require  aviation  data 
now  collected  by  the  Board. 

DATES: 

Adopted:  December  21, 1984. 
Effective:  January  1. 1985. 
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The  reporting  requirements  contained 
in  this  rule  are  subject  to  Office  of 
Management  and  Budget  clearance, 
which  has  been  granted  under  clearance 
number  3024-0013  until  June  3a  1985. 
FOR  FURTHER  INFORMATION  CONTACT. 
Jack  M.  Calloway  or  M.  Clay  Moritz.  Jr., 
Data  Requirements  Section,  Information 
Management  Division,  Office  of 
Comptroller,  Civil  Aeronautics  Board, 
1825  Connecticut  Avenue,  NW., 
Washington.  DC.  20428  (202)  673-6042 
or  after  December  31, 1984,  Office  of 
Aviation  Information  Management,  Data 
Requirements  and  Public  Reports 
Division.  DAI-10.  Room  4125.  Research 
and  Special  Programs  Administration, 
Department  of  Transportation.  400 
Seventh  Street,  SW..  Washington,  D.C. 
20590  (202)  426-7372. 

SUPPLEMENTARY  INFORMATION:  By  EDR- 
465/ODR-26,  48  FR  36601.  August  12, 
1983.  the  Board  proposed  removing 
certificated  air  carriers  operating  small 
aircraft  (60  seats  or  less,  or  18,000 
pounds  maximum  payload  or  less)  in 
strictly  domestic  passenger  service  from 
the  Part  241  accounting  and  reporting 
requirements  and  place  them  instead 
under  a  less  extensive  Part  298  reporting 
system.  In  a  separate  rale  issued 
simultaneously  (ER-1399).  the  Board 
summarized  this  proposal  and  stated 
that  it  would  be  adopted  as  proposed. 
In  EDR-465/ODR-26  the  Board  also 
proposed  the  following  miscellaneous 
and  editorial  changes: 

(1)  Amending  the  Table  of  Contents 
by  adding  S  241.19-7: 

(2)  Amending  S  241.03  by  removing 
the  obsolete  definitions  "air  carrier, 
supplemental"  and  "operations;" 

(3)  Amending  S  241.1-8  to  reflect 
recent  staff  reorganizations; 

(4)  Amending  S  241.19-2  by 
eliminating  incorrect  references  to 
various  reporting  requirements; 

(5)  Amending  S  241.19-4  by  redefining 
scheduled  and  nonscheduled  services; 
and 

(6)  Removing  "small  air  carrier"  from 
the  title  of  CAB  Form  41,  Schedules  B- 
1.1,  B-43.1.  P-1.1  and  P-5.1(a). 

No  comments  were  filed  in  response 
to  any  of  these  proposed  technical 
changes.  The  Board  is,  therefore, 
adopting  them  as  proposed. 

Regulatory  Flexibility  Analysis 

For  reasons  stated  in  EDR-465/ODR- 
26,  the  Board  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  numl)er  of  small 
entities.  I 

list  of  SubjecU  in  14  CFR  Part  241 

Air  carriers.  Uniform  System  of 
accounts,  and  reports. 


PART  241— [AMENDED]  . 

Final  Rule 

Accordingly,  the  Civil  Aeronautics 
Board  amends  14  CFR  Part  241.  Uniform 
System  of  Accounts  and  Reports  for 
Certificated  Air  Carriers,  as  follows: 

1.  The  authority  for  Part  241  is: 

Authority:  Sections  101.  204.  401.  402.  403. 
404.  407.  411,  416,  417,  901,  902, 1002, 1601, 
Pub.  L  85-726.  at  amended  72  Stat.  737.  743, 
754,  758.  766.  769.  774,  783.  788;  76  Stat.  145.  92 
Stat.  1744;  49  U.S.C.  1301, 1324, 1371, 1372, 
1373. 1374. 1377, 1381, 1472, 1482, 1551:  see.  43. 
Pub.  L  95-504.  92  Stat.  1750.  49  U.S.C.  1552. 

2.  The  heading  for  Part  241  is  revised 
to  read  Uniform  System  of  Accounts  and 
Reports  for  Large  Certificated  Air    ■. 
Carriers. 

3.  The  Table  of  Contents  would  be 
amended  by  adding  an  entry  for  S  19-7, 
Passenger  origin-destination  survey, 
and  revising  the  two  undesignated 
Center  headings  now  reading,  General 
Reporting  Provisions — Route  Air 
Carriers  and  Traffic  and  Capacity 
Route  Carriers,  to  read  as  follows: 

Sec. 


19-7    Passenger  origin-destination  survey. 


General  Reporting  Provisions— Urge 
Certificated  Air  Carriers 


Traffic  and  Corporate  Reporting 
Requlreinents 

4.  Section  01  is  amended  by  revising 
the  introductory  text  to  read: 

Section  01    Autttority  Under  Which 
Accounting  and  Reporting  Ruiee  and 
Regulationa  era  Prescribed  and 
Administered. 

This  Uniform  System  of  Accounts  and 
Reports  for  Large  Certificated  Air 
Carriers  is  issued,  prescribed  and 
administered  under  the  following 
provisions  of  the  Federal  Aviation  Act 
of  1958,  as  amended  (72  Stat.  731. 49 
U.S.C  1301):  I 


Section  03— (Amended] 

5.  Section  03.  Definitions  for  Purposes 
of  this  System  of  Accounts  and  Reports 
is  amended  by:  > 

A.  Adding  a  new  de^ition 
immediately  following  the  definition  Air 
carrier,  charter  to  read:  i 

Air  carrier,  large  certificated — an  air 
carrier  holding  a  certificate  issued  under 
section  401  of  the  Federal  Aviation  Act 
of  1958,  as  amended,  that:  [1]  Operates 
aircraft  designed  to  have  a  maximum 


passenger  capacity  of  more  than  60 
seats  or  a  maximum  payload  capacity  of 
more  than  18,000  pounds;  or  (2)  conducts 
operations  where  one  or  both  terminals 
of  a  flight  stage  are  outside  the  50  states 
of  the  United  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico  and  the  United  States  Virgin 

Islands. 

***** 

B.  Removing  the  definitions  Air 
carrier,  supplemental  and  Operations. 

6.  Section  04  is  amended  by  revising 
paragraph  (a)  to  read: 

Section  04— Air  Carrier  Groupings. 

(a)  All  large  certificated  air  carriers 
are  placed  into  three  basic  air  carrier 
groupings  based  upon  their  level  of 
operations  and  the  nature  of  these 
operations.  In  order  to  determine  the 
level  of  operations,  total  operating 
revenues  for  p  twelve  month  period  are 
used.  The  following  operating  revenue 
ranges  are  used  to  establish  air  carrier 
groupings: 


Gamer  group 

ToW  annual  oparaling  ravenuat 

1 _ '. 

»..„ — 

IM - — 

0  to  $75,000,000. 
$75,000,001  IS  K!00.000.000 
t200.000.001  pka. 

For  reporting  purposes.  Group  I  air 
carriers  are  further  divided  into  three 
subgroups:  (1)  Air  carriers  with  total 
annual  operating  revenues  between 
$10,000,000  and  $75,000,000;  (2)  air 
carriers  with  total  annual  operating 
revenues  below  $10,000,000  tl*t  receive 
subsidy  payments  under  section  406  of 
the  Act,  and  (3)  air  carriers  with  total 
annual  operating  revenues  below 
$10,000,000  that  do  not  receive  subsidy 
payments  under  section  406  of  the  Act. 

7.  Section  1-1  is  amended  by 
substituting  "Large  certificated  air 
carrier"  for  "route  air  carrier  and  each 
supplemental  air  carrier,"  so  that  as 
revised  it  reads: 

Sec  1-1    Applicability  of  system  of 
accounts  and  reports. 

Each  large  certificated  air  carrier  shall 
keep  its  books  of  account,  records  and 
memoranda  and  make  reports  to  the 
Board  in  accordance  with  this  system  of 
accounts  and  reports.  The  Civil 
Aeronautics  Board  reserves  the  right 
however,  under  the  provisions  of 
sections  407  and  416  of  the  Federal 
Aviation  Act  of  1958,  as  amended,  to 
expand  or  otherwise  modify  the  classes  . 
of  carriers  subject  to  this  system  of 
accounts  and  reports 

8.  Section  1-8  is  revised  to  read: 
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Sec  1-6    Address  for  reports  and 
correspondence. 

All  reports  required  under  Ihis  pnrt 
and  related  correspondence  shall  i)e 
addressed  to:  Data  Administration 
Division.  DAl-20,  Room  4123,  Research 
and  Special  Programs  Administration. 
Department  of  Transportation.  400 
Seventh  Street.  SW.,  Washington.  DC. 
20590. 

9.  Section  19-2  is  amended  by  re\  isinjj 
paragraphs  (a)  and  (g)  to  read: 

Sec  19-2    Maintenance  of  data. 

(a)  Each  large  certificated  air  carrier 
shall  maintain  its  operating  statistics 
covering  the  movement  of  traffic 
according  to  the  uniform  classifications 
prescribed  herein.  Uniform  codes  are 
also  prescribed  for  each  operating 
element  and  service  class  for  the 
convenience  of  the  Board,  and  at  the 
option  of  each  carrier,  may  or  may  not 
be  used  for  internal  carrier  purposes. 
*        •        •        •        • 

(g)  Each  large  certificated  air  carrier 
shall  submit  to  the  Civil  Aeronautics 
Board  a  detailed  statement  of  its  method 
of  computing  available  ton-miles  and 
available  seat-miles  for  each  type  of 
aircraft  operated.  Also,  any  future 
changes  in  methods  of  computation  shall 
be  submitted,  subject  to  review  and 
approval  by  the  Civil  Aeronautics 
Board.  (See  section  22(d).)  The 
measurement  of  available  aircraft 
capacity  may  reflect  company  minimum 
fuel  requirements  in  lieu  of  the 
requirements  under  Federal  Aviation 
Regulations,  provided  that  the  use  of 
such  company  fuel  requirements  is 
indicated  in  the  above  statement  and 
that  the  statement  contain  certification 
by  a  responsible  company  official  that 
said  fuel  loads  are  not  in  excess  of 
company  safety  requirements.  The 
reason  for  exclusion  of  any  installed 
seats  in  the  computation  of  available 
seat-miles  with  respect  to  any  aircraft 
type  and  the  provisions  made  for 
protecting  against  the  sale  of  such  scats, 
shall  be  described  in  this  statement  and 
shall  be  certified  to  by  a  responsible 
company  official.  (See  section  03  "seats 
available.") 

10.  Section  19-3  is  amended  by 
revising  paragraph  (a)  to  read: 

Sec  19-3    Accessibility  and  transmittal 
of  data. 

(a)  Each  large  certificated  air  carrier 
shall  maintain  its  prescribed  operating 
statistics  in  a  manner  and  at  such 
locations  as  will  permit  ready 
availability  for  examination  by 
representatives  of  the  Board.  All  Croup  I 
subsidized  carriers  and  Croup  II 
subsidized  carriers  and  all  Croup  III 


carriers  shall  transmit  to  the  Board  on  a 
monthly  basis  individual  flight  stage 
data  for  scheduled  service  as  prescribed 
in  Section  19-5,  summarized  by  flight 
number,  service  segment,  service  class 
and  aircraft  type.  Croup  I  subsidized 
carriers  and  Group  II  subsidized  carriers 
and  all  Group  III  air  carriers  sh^ll  utilize 
either  ADP  tapes  or  ADP  punched  cards 
for  transmitting  the  prescribed  data  to 
the  Board  unless  otherwise  specifically 
permitted  by  the  Office  of  Comptroller 
to  provide  flight  stage  data  on  Schedule 
T-9.  All  unsubsidized  Croup  I  carriers 
and  unsubsidized  Group  II  carriers  shall 
transmit  to  the  Board  on  a  monthly  basis 
individual  flight  data  for  scheduled 
services  as  prescribed  in  the  reporting 
instructions  for  Schedule  T-9  in  Section 
25  of  this  Part. 

•  •        *        •        • 

11.  Section  19-4  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read: 

Sec  19-4    Service  classes. 

•  •        *        «        • 

(a)  Scfii^du/od senices.  For  scheduled 
services,  which  shall  include  traffic  and 
capacity  elements  applicable  to  air 
transportation  performed  pursuant  to 
published  schedules,  extra  sections  and 
other  nights  performed  as  an  integral 
part  of  the  published  Hight  schedules, 
the  following  classifications  shall  be 
maintained,  as  applicable: 

AOOO    Scheduled  First  Class 
Passenger-Cargo  Service. 

COOO    Scheduled  Coach  Passenger- 
Cargo  Service. 

EOOO    Scheduled  Mixed  Passenger- 
Cargo  Service. 

GOOO    Scheduled  Cargo  Service. 

(b)  Nonscheduled  services.  For 
nonscheduled  services,  which  shall 
include  all  traffic  and  capacity  elements 
applicable  to  the  performance  of  aircraft 
charters,  and  other  air  transportation 
services  not  constituting  an  integral  part 
of  services  performed  pursuant  to 
published  flight  schedules  (but  shall  not 
include  data  applicable  to  flights 
performed  as  extra  sections  to  published 
flight  schedules,  which  shall  be  reported 
in  the  appropriate  classification  of 
scheduled  services),  the  following 
classifications  shall  be  maintained,  as 
applicable: 

LOOO    Nonscheduled  Civilian 
Passenger-Cargo  Service. 

NOOO    Nonscheduled  Military 
Passenger-Cargo  Service. 

POOO    Nonscheduled  Civilian  Cargo 
Service. 

ROOD    Nonscheduled  Military'  Cargo 
Service. 

•  •        •        •        • 

12.  Section  19-7  is  amended  by 
revising  paragraph  (a)  to  read: 


Sec.  19-7    Passenger  origin-destination 
survey. 

(a)  All  large  certificated  air  carriers 
conducting  scheduled  passenger 
operations  (except  helicopter  and 
wholly  intra-Alaska  carriers)  shall 
participate  in  a  Passenger  Origin- 
Destination  Survey  covering  domestic 
and  international  operations,  as 
described  in  the  instruction  manuals 
entitled.  Instructions  to  Air  Carriers  for 
Co/lection  and  Reporting  Passenger 
Origin-Destination  Survey  Statistics, 
Instructions  to  Air  Carriers  for 
Collection  and  Reporting  Passenger 
Origin-Destination  Survey  Statistics- 
Special  Edition  for  Carriers  Reporting 
for  the  First  Time  on  or  After  October  1, 
1979  and  Passenger  Origin-Destination 
Directives  issued  by  the  Board's  staff. 
Copies  of  these  manuals  have  been 
provided  to  carriers  and  all  revisions 
made  after  the  adoption  of  this  section 
will  be  mailed  to  each  carrier.  Copies 
are  also  available  through  the 
Information  Management  Division, 
Office  of  Comptroller. 

•  *        •        •        * 

13.  The  undesignated  center  heading 
now  reading.  General  Reporting 
Provisions — Route  Air  Carriers,  is 
revised  to  read: 

GENERAL  REPORTING  PROVISIONS- 
LARGE  CERTIFICATED  AIR  CARRIERS 

14.  Section  21,  is  amended  by  revising 
paragraphs  (a),  (c),  (g)  and  (h),  to  read: 

Section  21— Introduction  to  System  of 
Reports. 

(a)  Each  large  certificated  air  carrier 
subject  to  the  Federal  Aviation  Act  of 
1958.  as  amended,  shall  file  with  the 
Civil  Aeronautics  Board,  monthly, 
quarterly,  semiannually,  and  annually 
CAB  Form  41  Reports  of  financial  and 
operating  statistics  as  prescribed  herein 
unless  waiver  has  been  made  by  the 
Civil  Aeronautics  Board. 

*  «        *        «        • 

(t)  The  prescribed  system  of  reports 
provides  that  the  frequency  of  reporting 
shall  be  monthly  for  some  schedules, 
quarterly  for  some,  semiannually  for 
some  and  annually  for  others.  It  also 
provides  in  some  areas  for  the 
classification  of  large  certificated  air 
carriers  into  Group  I,  Group  II,  and 
Group  III  with  the  form  and  content 
differentiated  as  between  groups. 
***** 

(g)  Four  separate  air  carrier  entities 
shall  be  established  for  large  certificated 
air  carriers  conducting  scheduled 
service  for  the  purpose  of  submitting  the 
prescribed  reports.  They  are  as  follows: 


I  « 
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(1)  Domestic  operations:  (2)  operations 
via  the  Atlantic  Ocean:  (3)  operations 
via  the  Pacific  Ocean:  and  (4)  operations 
in  Latin  American  areas.  With  respect  to 
the  first  classification,  the  domestic 
entity  shall  embrace  all  operations 
within  and  between  the  50  States  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico  and 
the  United  States  Virgin  Islands,  and 
shall  also  include  Canadian  transborder 
operations.  The  reports  to  be  submitted 
by  each  entity  shall  be  comparable  to 
those  required  of  a  distinct  legal  entity 
whether  the  reporting  entity  constitutes 


such  an  entity,  a  semiautonomous 
physically  separated  operating  division 
of  the  carrier,  or  an  entity  established 
for  reporting  purposes  only. 

(h)  Two  separate  entities  shall  be 
established  for  large  certificated  air 
carriers  predominantly  engaged  in 
conducting  charter  activities  for  the 
purpose  of  submitting  the  prescribed   . 
reports:  (1)  Domestic  operations;  and  (2) 
international  operations.  The  domestic 
entity  includes  all  operations  within  and 
between  the  50  States  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  the 

List  of  Schedules  in  CAB  Form  41  Report 


United  States  Virgin  Islands.  All  other 

operations  will  be  in  the  international 

entity. 

«         *        •        •        • 

15.  Section  22  is  amended  by  revising 
the  List  of  Schedules  in  CAB  Form  41" 
Report  in  paragraph  (a)  and  by  revising 
the  introductory  text  of  paragraph  (b)  to 
read: 

Section  22— General  Reporting 
Instructions. 

(a)  •  *  • 


I 
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Filing 
Irequency 
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Balance  Sheet - - — j. 

Balance  Sheet 

SlaMmeni  of  Changee  m  StocktioUer  Equity 

Properly  tmS  Equipmeol 

Airtrsmes  and  Aircrad  Engine*  Acquired 

Flighl  EquifKTienl  Acquired 

Properly  and  Equipment  Retired 

Unamortized  Developmental  and  Praoperabng  Costs 

Statement  ol  Changes  m  Financial  Position 

Summary  ol  Proiectod  Financial  Commitments  and  Relat- 
ed Deposits 

Receivables.  Payables  and  Inveslments  Relating  to  AflHi- 
ates  and  Other  Investment  Data. 

Inventory  ol  Airframes  arx)  Aiicratt  Engines 

A»crall  Inventory  Data 

LongTefm  and  Short-Term  Nontrade  Debt 

Statement  ol  Operation* 

statement  ol  Operations 

Intenm  Operatiorts  Report _ _ ™ 

Notes  to  CAB  Form  41  Report 

Transport  Revenues:  Depreciation  and  Amortization:  Non- 
operating  Income  arxl  Expense  (Net) 

Income  Ta»e* « 

Transporl-relaled  Revenue*  and  Enpenses;  Explanation  of 
Extraordinary  Items  and  Cumulative  Effect  of  Account- 
ing Changes  on  Pnor  Years:  fcxplanalion  ol  Prior  Period 
Adiustments  and  Dividends  Declared 

Aircraft  Operating  Expenae*.- 

Aircraft  Operating  Expense* 

Statement  of  AKcratt  Operating  Expenses 

Components  of  Flight  Equipment  Depreciation 

Maintenance.  Passenger  Service  and  General  and  Admin- 
islratrve  Expense  Functions 

Aircraft  and  Tratlic  Servicing,  and  Promotion  and  Sales 
Expense  Function*— Group  II  and  Group  III  Air  Carriers. 

AKcraft  and  Traffic  Servicing,  and  Promotion  and  Sale* 
Expense  Subfunctnns — Group  III  Air  Carrier. 

Employment  Sutistics  by  Labor  Category 

Fuel  Consumption  by  Type  of  Service  and  Specific  Oper- 
ational Markets 

Traffic  and  Capacity  Statistics  by  Class  of  Service 

Traffic  and  Capacity  Statistics  by  Class  of  Senrice-Sched- 
uled  Services 

TraHic  and  Capacity  Statistics  by  Class  of  Service-Non- 
scheduled  Services 

Traffic.  Capacity.  Aircraft  Operations  and  Miscellaneous 
StatistK:x  by  Type  ol  Aircralt 

Traffic.  Capacity.  Aircraft  Operations,  and  Miscellaneous 
Statistics  by  Type  ol  Aircraft 

Airport  Activity  Statistics— Revenue  Senrice 

Airport  Activity  Statistics— Revenue  Service 

Airport  Activity  Statistics— Nonscheduled  Revenue  Service 

Report  of  All-Cargo  Operations 

Nonstop  Market  Report 

Persons  Holding  More  than  5  Per  Centum  of  Respond- 
ent's Capital  Stock 
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(1)  Applicable  to  Group  I  air  carriers  receiving  section  406  subsidy  and  Group  I  air  earners  with  annual  operating  revenues  ol 

'(2rAw>"ca'bi2°to  Group  I  air  earners  with  annual  operating  revenues  below  JiO  million  wno  do  not  receive  section  406 
Kibsidy 

(3)  Applicable  only  to  air  carriers  receiving  section  406  subsidy 

(4)  Apphcable  to  air  earners  who  do  not  receive  section  406  sutiSKty 

(5)  Applicable  to  earners  conducting  all-cargo  operations 
Note  — M    Monthly.  0= Quarterly.  S-A  =  Semiannually:  A  ^Annually:  X-AII  Carriers 
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(b)  Each  large  certificated  air  carrier 
shall  file  the  applicable  schedules  of  the 
CAB  Form  41  Report  with  the  Civil 
Aeronautics  Board  in  accordance  with 
the  above  instructions  with  the 
following  exceptions: 


Section  23 — (Amended] 

16.  Section  23.  Certification  and 
Balance  Sheet  Elements,  is  amended  by: 

Schedule  A — [Amended] 

A.  Revising  paragraph  (b)  of  reporting 
instructions  for  Schedule  A  to  read: 


(b)  The  certification  of  the  Form  41 
reports,  embodied  in  Schedule  A 
thereof,  shall  read  as  follows: 

L  the  undersigned  (Title  of  officer  in  charge 

of  accounts) of  ihe  (Full  name  of  the 

reporting  company) do  certify  that  this 

report  and  all  schedules  and  supporting 
documents  which  are  submitted  herewith  or 
have  l>een  submitted  heretofore  as  parts  of 
this  report  filed  for  the  above  indicated 
period  have  been  prepared  under  my 
direction:  that  I  have  carefully  examined 
them  and  declare  that  they  correctly  reflect 
the  accounts  and  records  of  the  company, 
and  to  the  best  of  my  knowledge  and  beLef 
are  a  complete  and  accurate  statement,  after 
adjustments  to  reflect  full  accruals,  of  the 
operating  revenues  and  expenses,  income 
items,  assets,  liabilities,  capital,  surplus,  and 
operating  statistics  for  the  periods  reported  in 
the  several  schedules:  that  the  various  items 
herein  reported  were  determined  in 
accordance  with  the  Uniform  System  of 
Accounts  and  Reports  for  Large  Certificated 
Air  Carriers  prescribed  by  the  Civil 
Aeronautics  Board:  and  that  Ihe  data 
contained  herein  are  reported  on  a  basis 
consistent  with  that  of  the  preceding  report 
except  as  specifically  noted  in  explanations 
accompanying  the  financial  and  statistical 
statements. 

B.  Revising  the  heading  of  Schedule 
B-1.1  to  read: 

Schedule  B-1.1— Balance  Sheet 

C.  Revising  the  heading  of  Schedule 
B-43.1  to  read: 

Schedule  B-43.1 — Aircraft  Inventory 
Data 

SECTION  24— (AMENDED] 

17.  Section  24,  Profit  and  Loss 
Elements,  is  amended  by: 

A.  Revising  the  heading  of  Schedule 
P-1.1  to  read: 

Schedule  P-1.1— Statement  of 
Operations 

B.  Revising  the  heading  of  Schedule  P- 
5.1(a)  to  read: 


Schedule  P-S.l(a}— Statement  of 
Aircraft  (grating  Expenses 

18.  The  undesignated  center  heading 
now  reading  Traffic  and  Capacity — 
Route  Carriers  is  revised  to  read: 

TRAFFIC  AND  CORPORATE 
REPORTING  REQUIREMENTS 

CAB  Form  41  Report  is  amended 
accordingly,  and  copies  are  available  at 
the  addresa  given  under  FOR  mRTHSll 
INFOMHUTION  CONTACT. 

By  the  Civil  Aeronautics  Board. 
Phyllb  T.  Kaylor. 

Secretary. 

|FR  Doc.  84-33847  Filed  12-31-84:  8:45  am| 
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14  CFR  Part  298 

[Reg.  ER-139*;  Economic  Raga.  Amdt  No. 
30;  Docket  41607) 

Exemptiona  for  Air  Taxi  Operationa 

Edtiorial  Note:  FR  Doc  84-33742.  published 
in  the  Federal  Register  of  Monday.  December 
31. 1984.  renamed  Chapter  II  of  Title  14  as 
follows:  "Chapter  II — Office  of  the  Secretary. 
Department  of  Transportation  (Aviation 
Proceedings)". 

AGENCY:  Civil  Aeronautics  Board. 

action:  Final  rule. 

summary:  The  CAB  reduces  reporting 
requirements  to  a  minimal  level  for 
certificated  air  carriers  operating  small 
aircraft  in  strictly  domestic  passenger 
service,  and  limits  the  reporting  of  mail 
and  cargo  data  on  Form  298-C,  Schedule 
T-1  to  intra-AIaskan  passenger  carriers 
operating  only  small  aircraft.  This  action 
also  establishes  a  confidential  period  of 
3  years  for  the  financial  data  (operating 
revenues,  operating  expenses,  scheduled 
passenger  revenues,  and  net  income) 
reported  by  certiHcated  air  carriers  on 
the  new  Schedule  F-1.  These  actions 
align  the  data  collected  with  the  Board's 
data  needs  in  preparation  for  sunset, 
while  recognizing  the  post-sunset  needs 
of  other  Federal  agencies  that  will 
continue  to  require  aviation  data  now 
collected  by  the  Board. 
dates: 

Adopted:  December  21, 1984. 

Effective:  January  1, 1985, 

The  reporting  requirements  contained 
in  this  rule  are  subject  to  Office  of 
Management  and  Budget  clearance, 
which  has  been  granted  under  clearance 
number  3024-0009  until  September  30, 
1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
(ark  M.  Calloway  or  .M.  Clay  Moritz.  Jr.. 
Data  Requirements,  Section,  Information 
Management  Division.  Office  of 


Comptroller,  Civil  Aeronautics  Board. 
1825  Connecticut  Avenue.  NW.. 
Washington.  DC  2042a  (202)  673-6042 
or  after  December  31, 1984,  Office  of 
Aviation  Information  Management.  Data 
Requirements  and  Public  Reports 
Division,  DAMO,  Room  4125,  Research 
and  Special  Programs  Administration, 
Department  of  Transportation,  400 
Seventh  Street,  SW..  Washington.  D.C. 
20590.  (202)  428-7372. 

SUPPLEMENTARY  INFORMATION:  In  a 
notice  of  proposed  rulemaking  (NPRM) ' 
dated  July  27. 1983,  the  Board  proposed 
to  (1)  remove  certificated  air  carriers 
operating  small  aircraft  (60  seats  or  less 
or  18,000  pounds  maximum  payload  or 
less)  in  strictly  domestic  passenger 
service  from  the  Part  241  accounting  and 
reporting  requirements,  and  place  these 
carriers  under  a  less  extensive  Part  298 
reporting  system,  (2)  limit  the  reporting 
of  mail  and  cargo  data  on  CAB  Form 
298-C,  Schedule  T-1  to  intra-Alaskan 
carriers,  (3)  establish  a  new  report  to 
obtain  summary  financial  data  from 
commuter  air  carriers  *  and  small 
certificated  air  carriers  '  and  withhold 
such  financial  data  from  public 
disclosure  for  a  period  of  three  years. 
Only  thirteen  comments  including 
three  reply  comments  were  received  in 
response  to  the  rulemaking  notice.*  The 
reply  comments  were  filed  by  RAA, 
Pilgrim  Aviation  &  Airlines,  Inc. 
(Pilgrim)  and  Will's  Air  (Will's).  The 
vast  majority  of  the  commenters 
supported  the  removal  of  the  certificated 
carriers  operating  exclusively  with  small 
aircraft  from  the  Form  41  reporting 
system  *  and  placing  them  under  the 
Form  298  reporting  system;  •  however, 


■  EDR-4«5/ODR-2e  (48  FR  36601.  August  12. 
1983). 

'  Commuler  air  carrier  means  an  air  taxi  operator 
thai  carries  paasengera  on  at  least  five  round  trips 
per  weei(  on  at  least  one  route  between  two  or  more 
points  according  to  its  published  flight  schedules 
that  specify  Ihe  timet,  days  of  the  week,  and  places 
between  which  those  flights  are  performed. 

'  Small  certificated  air  carrier  means  an  air 
carrier  holding  a  certificate  issued  under  section  401 
of  the  Federal  Aviation  Act  of  1958.  as  amended, 
that  only  operates  aircraft  with  fiO  seats  or  less  or 
18.000  pounds  maximum  payload  nr  less  in  strictly 
domeiitic  passenger  service. 

*  Atlantic  Air  (Atlantic):  Britt  Airways.  Inc. 
(Bntt):  Henson  Aviation.  Inc.  (Henson):  Mall 
Airways.  Inc.  (Mall):  USAir.  Inc.  (USAir);  Scenic 
Airlines  (Scenic):  Regional  Airline  Association 
(R^A):  Air  Line  Pilots  Association  (ALPA):  U.S. 
Department  of  Transportation  (DOT):  and  Office  of 
Management  and  Budget  (OMB). 

'  14  CFR  Part  241. 

•  14  CFR  Part  298. 
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most  were  opposed  to  the  new  financial 
reporting  for  commuter  air  carriers. 
These  comments  will  be  discussed 
below  under  separate  captions. 

No  objections  were  received  to  limit 
the  reporting  of  mail  and  cargo  data 
only  to  intra-Alaskan  carriers. 

Changes  in  Reporting  Requirements  for 
Small  Certificated  Air  Carriers 

RAA  and  DOT  supported  the  proposal 
to  remove  certificated  air  carriers 
operating  strictly  domestic  service  with 
small  aircraft  from  the  Part  241  reporting 
system,  and  placing  them  under  the  less 
extensive  Part  298  system.  ALPA  and 
USAir  opposed  parts  of  the  proposal. 

Under  the  proposed  rulemaking,  small 
certificated  air  carriers  would  be 
required  to  file  Form  298-C,  Schedules 
A-1  "Report  of  Flight  and  Traffic 
Statistics  in  Scheduled  Passenger 
Operations,"  E-1  "Report  of  Non- 
scheduled  Passenger  Enplanements  By 
Small  Certificated  Air  Carriers,"  F-1 
"Report  of  Financial  Data,"  F-2  "Report 
of  Aircraft  Operating  Expenses  and 
Related  Statistics,"  and  T-1  "Report  of 
Revenue  Traffic  By  On-Line  Origin  and 
Destination." 

ALPA  states  that  the  proposal  goes 
too  far  because  Form  41  Schedules  B-1. 
"Balance  Sheet,"  B-12  "Statement  of 
Changes  in  Financial  Condition,"  P-1.2 
"Statement  of  Operation,"  and  T-2 
"Traffic,  Capacity,  Aircraft  Operation 
and  Miscellaneous  Statistics  by  Type  of 
Aircraft"  are  necessary  for  monitoring 
both  the  financial  condition  and  safe 
operation  of  certificated  air  carriers 
operating  small  aircraft. 

USAir  on  the  other  hand  supports  the 
proposal  except  the  removal  of  small 
carriers  from  the  Passenger  Origin- 
Destination  (O  &  D)  Survey.^  USAir 
contends  that  it  will  be  placed  in  an 
inequitable  competitive  position  vis-a- 
vis small  carriers  if  the  latter  are  not 
required  to  provide  such  data.  Further. 
USAir  contends  that  the  Board  is 
inconsistent  to  assert  O  &  D  data  are 
needed  from  larger  carriers  for  the 
essential  air  service  (EAS)'program  * 
while  arguing  in  this  case  such  data  are 
not  needed  from  smaller  certificated 
carriers  which  have  the  primary  or  sole 
responsibility  for  this  service  in  many 
instances. 

RAA  filed  a  reply  comment  opposing 
USAir.  In  rebutting  USAir's  position, 
RAA  states  that  the  great  bulk  of  small 
aircraft  operators  were  never 
certificated  and  consequently  were 
never  required  to  file  O  &  D  data  in  the 
first  place.  RAA  also  states  that  USAir's 
competitive  argument  is  limited  because 


'  14  CFR  241.19-7. 
•  49  U.S.C.  1389. 


the  competition  between  operators  who 
utilize  small  aircraft  exclusively  and 
larger  carriers  is  not  that  extensive. 

The  Board  is  not  persuaded  by 
USAir's  competitive  argument  USAir 
will  not  be  at  a  compg^ive 
disadvantage  since  the  smaller  carriers 
will  be  filing  Form  298-C,  Schedule  T-1 
"Revenue  Traffic  By  On-Line  Origin  and 
Destination."  This  schedule  is  a  100 
percent  sample  on-line  origin  and 
destinatioi>report  rather  than  a  10 
percent  sample  of  flights  reported  in  the 
O  &  D  Survey. 

USAir's  argument  that  is  paradoxical 
to  require  large  carriers  to  file  O  &  D 
Survey  data  for  the  EAS  program  but 
not  the  smaller  ones  who  are  prime 
participants,  is  the  same  as  that,  raised 
in  the  O  &  D  Survey  rulemaking.*  hi  that 
rulemaking,  the  Board  found  that  it  was 
not  inconsistent,  and  that  the  O  &  D 
Survey  data  and  the  T-1  reports  provide 
a  comprehensive  source  of  O  &  D  data 
for  the  EAS  program. 

ALPA's  contention  that  the  small 
certificated  air  carriers  should  continue 
filing  the  Form  41  report  for  monitoring 
financial  condition  and  safety,  was  not 
supported  by  DOT.  DOT,  speaking  for 
FAA,  its  agency  responsible  for  airline 
safety,  supported  the  reduced  reporting. 
The  Board  has  found  that  this  reduced 
reporting  will  be  sufficient  to  meet  the 
statutory  needs  after  sunset. 

Small  certificated  air  carriers  have 
been  filing  extensive  financial 
information  in  the  Form  41  report,  so  it 
would  be  a  rather  large  reduction  in 
reporting  for  them.  It  was  stated  in  the 
NPRM  that  the  decrease  in  reporting 
would  be  approximately  68  to  81  percent 
depending  on  a  carrier's  size. 

Conunents  of  Office  of  Management  and 
Budget 

The  collection  of  information 
requirements  in  EDR-465/ODR-26  were 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review.  OMB 
reviewed  the  proposal  under  authority 
granted  by  the  Paperwork  Reduction  Act 
of  1980  and  5  CFR  Pari  1320  and  did  not 
approve  the  changes  contemplated  in 
EDR-465/ODR-26.  Instead,  OMB  filed 
comments  in  response  to  the  rulemaking 
notice. 

Issues  raised  by  OMB's  comments 
center  around  the  reporting  of  financial 
information  by  small  air  carriers.  The 
Board  interprets  OMB's  questions  to  be: 
(1)  Are  there  less  burdensome 
alternative  to  recurrent  reporting  such 
as  voluntary  surveys?  (2)  Does  the 
information  have  to  be  pubhcly 
disclosed?  (3)  Do  the  needs  of  one 


•  ER-1379.  49  FR  14298.  April  11. 1984. 


program  justify  blanketing  the  industry? 
(4)  Would  less  detailed  or  frequent 
reporting  suffice? 

Recent  experience  shows  that 
voluntary  surveys  do  not  work.  As  an 
example,  the  Board  attempted  to 
monitor  the  fitness  of  commuter  air 
carriers  through  an  arrangement  with 
Dun  and  Bradstreet  whereby  these 
commuter  carriers  would  voluntarily 
supply  limited  fin'^ncial  data  to  Dun  and 
Bradstreet  for  Board  use.  This 
arrangement  was  terminated  because 
the  majority  of  carriers  would  not 
respond  to  Dun  and  Bradstreet's 
inquiries  on  a  voluntary  basis. 

Besides  the  apparent  reluctance  of 
carriers  to  voluntarily  provide  financial 
information,  major  problems  were 
encountered  concerning  the  uniformity 
of  information  submitted.  The  financial 
data  that  were  received  differed 
significantly  as  to  the  accounts  and 
accounting  treatment  and  varied  widely 
as  to  reporting  periods.  Because  of  this, 
the  information  received  could  not  be 
used  for  comparative  analyses  or  as  a 
sample  for  projection,  thereby  lessening 
its  utility  as  an  analytical  tool. 
Comparative  analyses  under  a 
mandatory  reporting  system  are  easily 
made  and  are  used  extensively  by  the 
Board  in  its  programs. 

The  Board  stated  in  the  proposed  rule 
that  it  was  proposing  to  maintain  this 
financial  information  confidential  for  3 
years.  The  Board  does  not.  therefore, 
understand  OMB's  apparent  concern 
over  publicly  releasing  the  information. 

OMB  expresses  concern  over  making 
all  small  carriers  file  information  when 
all  of  them  are  not  participating  in 
government  programs,  such  as  the 
guaranteed  loan  program  of  the 
subsidized  essential  air  service  program. 
While  the  Board  understands  OMB's 
concern  in  this  limited  area,  there  were 
other  needs  expressed  by  DOT  such  as 
safety,  forecasting,  airport  development, 
and  cost/benefit  analysis  of  proposed 
rules  which  affect  all  carriers. 

Finally,  OMB  questioned  whether  the 
financial  information  could  be  reported 
in  less  detail  or  less  frequently.  The 
Board  has  cut  the  reporting  requirement 
to  the  minimum  level,  with  only  four 
data  items  requested.  They  are  Total 
Operating  Revenues,  Total  Operating 
Expenses,  Net  Income  or  (Loss)  and 
Passenger  Revenue-Scheduled  Service. 
These  categories  are  about  as  broad  as 
can  be  and  still  be  meaningful.  For 
instance,  in  forecasting  or  assessing 
economic  impact,  operating  revenues 
would  be  reviewed  separately  from 
operating  expenses  since  factors  may 
impact  one  and  not  the  other.  The 
quarterly  frequency  for  financial  data 
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fits  into  the  quarterly  frequency  for  the 
trafTic  reports  (Form  29&-C  Schedules 
A-1  and  T-1)  that  the  carriers  are 
already  filins. 

Based  on  the  above  conclusions,  the 
Board  has  decided  to  remove 
certificated  air  carriers  operating  only 
small  aircraft  in  strictly  domestic 
service  from  the  Part  241  reporting 
requirements.  Instead,  these  carriers 
will  nie  the  less  extensive  Form  28e-C 
report  as  proposed  in  the  NPRM. 


Requiring  Cornimiter  Air  Cairiers  To 

File  Fmancial  Infarmatioa  oa  SchatfaiJe 
F-1 

DOT  asked  the  Board  to  exercise  its 
authority  under  section  407(a)  of  the  Act 
by  requiring  the  reporting  of  Hnancial 
information  from  commuter  air  carriers. 
The  information  sought  was  Total 
Operating  Revenues.  Total  Operating 
Expenses.  Passenger  Revenues- 
Scheduled  Service  and  Net  Income.  The 
proposed  rulemaking  stated  that  the 
financial  information  was  needed  by 
DOT  for  forecasting  traffic,  trust  fund 
revenues,  system  planning,  assessing 
operations,  airport  development,  safety 
and  equipment  acquisition.  This  is  the 
first  time  commuter  air  carriers  would 
be  required  to  file  fmancial 
information. '•Heretofore,  commuters 
have  been  filing  only  traffic  statistics. 

RAA.  Atlantic  Britt,.Henson  and 
Scenic  oppose  the  reporting  of  financial 
information  by  commuter  air  carriers. 
Pilgrim  and  Wills  filed  reply  comments 
supportmg  RAAs  position.  ALPA  and 
DOT  filed  in  support  of  the  proposal. 
RAA  filed  comments  in  rebuttal  to  DOT. 
Most  of  the  opposing  comments  stated 
that  DOT  has  failed  to  justify  its  needs. 
DOTs  needs  and  other  issues  raised 
will  be  discussed  below. 

DOT  Need— Aircraft  Loan  Guarantee 
Program 

The  proposed  rulemaking  stated  that 
the  financial  information  is  needed  for 
the  Aircraft  Loan  Guarantee  Program  ' ' 
administered  by  FAA.  RAA.  Pilgrim. 
Wills  and  Hensun  feel  that  this  program 
does  not  justify  the  need  for  commuters 
filing  Hnancial  data.  They  state  that  it  is 
a  dying  program  and  that  FAA  is  in  a 
position  to  know  which  carrier  may  be 
experiencing  financial  difficulty  since  it 
has  to  waive  various  covenants  in  the 
various  mortgages  for  carriers  who  do 
not  meet  certain  loan  conditions. 
Henson  also  stated  that  needing  data  for 


"Commuter  air  earners  were  previously 
rfquested  to  submit  nnancial  ddia  to  Dun  and 
Bradstreet  on  a  voluntary  basis:  however,  the 
program  was  terminated  due  to  the  poor  reporting 
response  and  the  lack  of  uniformily  in  the  data 
received. 

■  ■  Pult.  L  8S-307. 


the  loan  guarantee  program  is 
"ridiculous"  since  loan  guarantees 
should  only  be  m«de  to  carriers  who 
after  financial  screening  would  justify 
such  ss  investment  by  die  government 

DOT  reiterated  its  need  for  financial 
data,  stating  that  it  needed  the  data  to 
perform  its  responsibilities  under  the 
Aircraft  Loan  Guarantee  Program.  It 
stated  that  at  June  30. 1963,  there  was  an 
outstanding  loan  balance  of  $664  million 
due  through  the  mid-1990's  and  that  the 
information  would  enable  FAA  to 
monitor  these  loans  and  detect  which 
carriers  are  experiencing  financial 
difficulties. 

RAA.  replying  to  DOT.  stated  that  less 
than  10  percent  of  the  outstanding  loan 
balance  was  owned  by  commuters.  At 
September  30. 1983,  there  were  31  loans 
amounting  to  S62.5  million  that  were 
guaranteed  for  17  commuters.  RAA 
argued  that  the  small  participation  by 
the  commuters  does  not  justify 
extending  a  financial  reporting 
requirement  to  an  entire  industry. 

DOT  Nee<l— Forecasting  Traffic 

Another  reason  advanced  in  the 
rulemaking  for  needing  financial 
information  was  traffic  forecasting.  DOT 
supported  the  proposal  by  restating  its 
position  that  the  financial  information 
will  assist  in  its  review  of  regulations 
affecting  commuter  air  carriers. 
According  to  DOT.  the  availability  of 
financial  data  will  help  to  assess  the 
potential  industry  impact  of  rulemaking 
proposals  and  aid  in  the  formulation  of 
proposals  prior  to  their  issuance  for 
comment.  DOT  believes  that  this  will 
ultimately  save  potential  commenters 
and  the  agency  time  and  money.  DOT 
fuither  states  that  the  information  will 
enable  the  Department  to  perform  cost/ 
benefit  analysis  of  proposed  regulations. 
Also,  DOT  states  that  the  information  is 
needed  for  input  to  its  econometric 
models  which  are  used  to  assess  other 
aeronautic  needs.  These  models  are 
used  to  address  such  policy  issues  as 
what  effect  changes  in  costs  and/or 
taxes  would  have  on  the  demand  for 
aviation  activity. 

RAA.  Pilgrim  and  Will's  feel  that  the 
traffic  forecasting  need  has  not  been 
justified.  RAA  states  that  it  fails  to 
understand  the  relevance  of  financial 
information  to  traffic  forecasts.  Henson 
states  that  the  various  traffic  statistics 
now  being  reported  on  Form  298-C,  such 
as  Revenue  Passenger  Miles,  Passengers 
Enplaned  by  Station,  etc.  should  provide 
basic  information  on  economic  activity 
of  the  airlines.  Henson  further  states 
that  the  retrofitting  of  aircraft  example 
given  for  the  cost/benefit  analysis  is 
something  so  unusal  that  it  appears  to 
be  a  prefabricated  request  that  does  not 


merit  a  response.  Henson  also  stated 
that  the  security  screening  example  for 
assessing  economic  impact  is  now 
ancient  history  and  should  not  enter  the 
picture. 

DOT  Need— EstiinatiBg  Trust  Fiiad 
Revenues  and  Airport  Development 
Funds 

DOT  argues  that  it  needs  the  financial 
information  for  estimating  trust  fund 
revenues  and  airport  development 
funds.  Under  the  Airport  and  Airway 
Improvement  Act  of  1982. »«  DOT  is 
required  to  publish  the  status  of  the 
existing  national  airport  plan.  This  plan 
shall  include  the  type  and  estimated 
cost  of  airport  development  necessary  to 
provide  a  safe,  efficient,  and  integrated 
system  of  public-use  airports  to  meet  the 
anticipated  needs  of  civil  aeronautics 
and  national  defense.  The  FAA  is 
required  to  report  annually  to  Congress 
on  the  research  engineering 
development  programs,  facilities,  and 
equipment  necessary  to  meet  the 
forecasted  needs  of  civil  aeronautics  for 
a  10-year  period  (section  504(b)  of  the 
Act).  DOT  stated  that  commuter 
operations  account  for  about  one-third 
of  commercial  aircraft  activity  at 
airports  and,  based  on  current 
estimates,  commuter  operations  will 
account  for  approximately  50  f>ercent  in 
the  next  10  years.  DOT  stated  that  the 
proposed  financial  information  is 
needed  for  airport  and  airspace  planning 
to  meet  the  needs  of  this  growing 
segment  of  the  industry.  Finally,  DOT 
stated  that  financial  data  from 
commuters  will  be  helpful  in 
administering  the  Airport  and  Airway 
Trust  Fund,  which  currently  has  aimual 
receipts  in  excess  of  $1  billion. 

RAA,  Pilgrim  and  Will's  question  the 
need  for  financial  data  to  estimate  trust 
funds  and  airport  development  funds. 
They  contend  that  DOT  did  not  justify 
this  need.  RAA  states  that  it  is  ironic 
that  DOT  would  use  the  aviation  trust 
fund  argument,  when  DOT  and  OMB 
refuse  to  spend  the  monies  already  in 
the  trust  fund.  It  states  that  information 
on  trust  fund  taxes  collected  is  provided 
to  the  Internal  Revenue  Service  (IRS) 
and  would  provide  more  direct 
information  on  trust  fund  revenues. 
RAA  states  that  commuter  carriers 
contribute  such  a  small  amount  to  the 
total  trust  fund  that  the  new  reporting 
requirements  are  not  justified. 
Considerating  the  experienced  growth  in 
the  industry,  Henson  contends  that  there 
is  no  reason  for  changing  the  current 
method  of  estimating  trust  fund 
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revenues  using  financial  data  submitted 
by  small  certificated  carriers. 

tXIT  Need— Safety  and  Fitness 

EDR-465  stated  that  safety  and  fitness 
issues  were  another  need  for  the 
reporting  of  financial  data  by  commuter 
air  carriers.  Financial  data  would  allow 
FAA  and  the  Board  to  identify 
financially  unstable  carriers  that  may 
require  further  surveillance. 

RAA  (Pilgrim  and  Will's  filed  in 
support  of  RAA),  Mall  and  Britt  oppose 
the  data  collection  based  on  safety  and 
Htness.  RAA  states  that  the  National 
Transportation  Safety  Board  (NTSB)  in 
extensive  studies  found  no  documented 
relationship  between  fmancial  health 
and  safety.  RAA  contends  that  FAA  has 
wide  authority  to  require  substantial 
financial  data  from  carriers  that  they 
suspect  of  safety  violations,  so  that 
developing  industry-wide  reporting  to 
develop  information  that  FAA  can 
already  request  is  unnecessary.  RAA 
also  states  that  the  Board's  obligation  to 
assure  continuing  fitness  duplicates  to  a 
substantial  degree  FAA's  jurisdiction 
over  safety,  and  will  most  likely  not 
survive  the  Board's  sunset.  In  any  case. 
RAA  states  that  through  its  auditing 
function  and  ability  to  require  special 
reports,  the  Board  can  secure  such 
information  as  it  requires  from  any 
carrier  whose  fitness  may  be  at  issue. 

RAA,  Mall  and  Britt  also  state  that  the 
reporting  of  Rnancial  information  by 
large  certificated  carriers  has  not 
prevented  any  bankruptcies,  protected 
the  consumers  or  resulted  in  any 
decertifications. 

DeregulatioD  Versus  Regulation 

RAA,  Atlantic.  Britt,  Henson  and 
Scenic  oppose  the  reporting  of  Hnancial 
information,  feeling  that  since  financial 
information  was  not  required  during 
regulation,  it  is  not  needed  in  the  era  of 
deregulation.  Pilgrim  and  Will's  filed 
reply  comments  in  support  of  RAA. 
Pilgrim  also  stated  that  obtaining 
Hnancial  information  from  commuter  air 
carriers  for  the  first  time  will  open  the 
door  for  other  new  reporting. 

Paperwork  Reduction  Act  of  1960  (PRA) 

Mall  opposes  this  new  financial 
reporting  because  it  is  contrary  to  the 
intent  of  the  Paperwork  Reduction  Act. 

Cost 

Atlantic  opposes  financial  reporting 
on  the  basis  of  cost.  It  states  that 
although  the  cost  of  $1,900  to  implement 
financial  reporting  and  $1,200  for  annual 
maintenance  seems  moderate,  it  is 
money  that  a  commuter  air  carrier  can 
better  spend  elsewhere. 


Level  of  Reporting 

Pilgrim  feels  that  the  information 
supplied  by  small  certificated  air 
carriers  under  the  proposed  Schedule  F- 
2.  "Report  of  Aircraft  Operating 
Expenses  and  Related  Statistics"  and 
the  data  provided  by  carriers 
participating  in  section  419  subsidized 
EAS  program  in  replacement  and  carrier 
selection  proceedings  will  provide 
sufficient  data  to  meet  the  postsunset 
need  for  comparative  aircraft  operating 
cost  and  indirect  expenses  for  small 
aircraft  operations.  It  opposes  any 
changes  in  this  level  of  reporting. 


Comments  of  Office  of  Management  and 
Budget 

OMB  commented  twice  to  this 
proposed  rule.  First  it  filed  comments  to 
the  NPRM  and  asked  that  the  Board  do 
further  study  in  four  areas  before  a  final 
rule  was  processed.  These  four  areas 
were  analyzed  for  small  certificated  air 
carriers.  The  Boards  comments  are 
included  in  the  preceding  caption 
"Changes  in  Reporting  Requirements  for 
Small  Certificated  Air  Carriers." 

Although  these  four  areas  are  equally 
applicable  to  commuter  carriers,  they 
will  not  be  repeated  in  this  caption  for 
commuters.  Subsequent  correspondence 
from  OMB.  as  discussed  in  the  next 
paragraph,  rendered  them  moot 

The  Board  submitted  a  proposed  final 
rule  to  OMB  on  November  2, 1984,  for 
review  under  the  Paperwork  Reduction 
Act  of  1980.  OMB  stated  in  its  letter  of 
November  16, 1984,  that— 

...  By  requiring  financial  data  reporting 
by  commuter  air  carriers,  the  rule  imposes  a 
burden  that,  in  the  light  of  the  Airline 
Deregulation  Act  of  1978  and  the  CAB'S 
impending  sunset,  appears  to  be  unwarranted 
and  without  practical  utility.  The  CAB  has 
never  required  financial  data  from 
commuters  and  yet  has  administered  its 
fitness  program  successfully  for  the  past  six 
years.  We  find  no  evidence  to  suggest  tliat 
the  domestic  fitness  program  would  benefit 
from  the  new  eollection. 

CAB'S  primary  reason  for  including 
commuter  fmancial  reporting  is  that  the  DOT 
needs  the  data  in  order  to  effectively 
administer  several  departmental  programs. 
We  find  no  compelling  reason  for  CAB  to 
adopt  this  provision  six  weeks  before  sunset. 
DO'T  has  full  statutory  authority  to  collect 
non-duplicative  industry  data  in  order  to 
support  its  ongoing  programs.  DOT  is  able  to 
submit  an  information  collection  request  to 
OMB  for  approval  under  simple 
administrative  procedures  which  do  not  even 
require  rulemaking. 

We  are,  therefore,  returning  the  final  rule  to 
the  CAB  for  reconsideration  for  the  reasons 
outlined  above.  .  . 

Based  on  the  arguments  raised  by  the 
commenters  and  the  recommendation  of 
OMB,  the  Board  is  eliminating  from  the 


final  rule  the  requirement  that  commuter 
air  carriers  file  financial  information. 
This  issue  will  be  deferred  to  the 
Department  of  Transportation  for  further 
study. 

Confidentiality 

The  last  issue  in  the  proposed  rule  is 
the  confidentiality  issue  on  the 
withholding  from  public  disclosure  for  a 
period  of  3  years,  the  financial  data 
reported  on  Schedule  F-1  "Report  of 
Financial  Data." 

RAA,  Mall,  Atlantic,  Britt.  Henson 
and  Scenic  fear  that  it  would  be 
impossible  for  the  Board  to  maintain  the 
confidentiality  of  the  financial 
information  reported  on  Schedule  F-1. 
Pilgrim  and  Will's  supports  RAA's 
reservations,  while  ALPA  opposes 
granting  confidential  treatment  at  all. 

RAA.  Mall  and  Pilgrim  feel  that  since 
the  Board  admits  in  the'proposed  rule 
that  it  cannot  ensure  confidentiality,  it 
would  be  harmful  to  many  of  the  small 
airlines  who  are  privately  owned  to 
release  their  fmancial  information. 
Scenic  is  opposed  to  the  release  of  the 
data  at  all.  Henson  fears  that  the  rules 
may  be  changed  in  the  future  and  allow 
disclosure  of  the  data,  while  Britt  feels  it 
would  be  difficult  to  keep  the  data 
confidential.  Atlantic  is  afraid  of 
internal  leaks  of  the  data. 

The  Board  is  not  persuaded  by  these 
.  arguments.  Currently,  several  pieces  of 
information  are  maintained  on  a 
confidential  basis  '^  by  the  Board. 
There  has  never  been  a  problem  with 
the  release  of  this  data  under  the 
Board's  guidelines,  either  with  FOIA 
requests  or  with  internal  leaks,  and  the 
Board  does  not  contemplate  any 
problems  in  the  future.  The  Board 
intends  to  operate  within  the  proposed 
guidelines.  No  one  commented  thai  they 
had  any  problems  with  these  gui;  alines. 
The  guidelines  could  not  be  changed  at 
the  whims  of  the  government,  but  only 
with  appropriate  notice  and  opportunity 
for  the  public  to  comment. 

ALPA  commented  that  withholding 
individual  carrier  data  from  public 
disclosure  for  a  3-year  period  is 
excessive.  ALPA  contends  that  the 
financial  information  on  Schedule  F-1 
would  lose  its  competitive  value  long 
before  the  3  years  has  expired.  ALPA 


"International  Passenger  Origin-Destination 
Survey  data,  14  CFR  241.19-7(d);  International 
Service  Segment  Data.  14  CFR  241.19-6:  monthly 
Form  41,  Schedule  P-l(a)  "Inferim  Operations 
Report"  14  CFR  241.22(b)(3):  monthly  Form  41. 
Schedule  P-12(a)  "Fuel  Consumption  by  Type  of 
Service  and  Specific  Operational  Markets."  14  CFR 
241.24  (Schedule  P-12(al)  and  Domestic  Service 
Segment  Data  By  Flight  Number  and  Domestic  Belly 
Service  Segment  Cargo  Data.  Board  Order  81-12-9. 
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states  that  it  sees  no  reason  for 
withholding  the  information  for  any 
period  of  tine,  since  the  financial 
conditions  of  these  smaller  carriers 
needs  to  be  closely  monitored  in  order 
to  ensure  that  their  operations  are  safe. 

The  Board  is  not  persuaded  by 
ALPA's  argument.  As  the  Board  stated 
in  the  proposed  rule,  the  apparent  fear 
that  their  financial  information  would  be 
publicly  disclosed  caused  many  of  the 
small  carriers  not  to  comply  previously 
with  the  Board's  voluntary  request  for 
fmancial  information.  In  this  case,  the 
carriers  were  requested  to  submit 
fmancial  data  to  Dun  and  Bradstrcet. 
Keeping;  the  information  confidential  for 
3  years  would  allay  this  fear. 

RAA  and  Henson  recommend  that  an 
outside  source  act  as  collection  agent  for 
the  government  if  the  Board  finds  that  it 
must  collect  the  Schedule  F-1  fmancial 
data.  This,  they  feel,  would  help 
preserve  the  confidentiality  of  the  data. 
RAA  stated  it  would  consider  compiling 
the  information  on  behalf  of  the  CAB 
and  DOT.  Henson  on  the  other  hand, 
stated  that  the  Board  should  allow  a 
private  association  to  collect  and 
consolidate  the  information  on  a 
voluntary  basis.  If  a  carrier  fails  to 
supply  the  information,  then  they  would 
automatically  default  to  mandatory 
direct  reporting.  The  private  association 
would  provide  summary  data  to  the 
government  and  communicate  the 
names  of  any  carrier  who  experienced 
net  operating  losses  over  a  specified 
number  of  quarters. 

The  Board  does  not  feel  that  having 
an  outside  organization  collect  the 
information  is  a  viable  process.  As 
mentioned  above,  this  approach  was 
previously  tried  without  success.  The 
Board  feels  that  this  procedure  would 
only  serve  to  establish  a  middleman  and 
prolong  the  collection  process.  Further, 
the  Board  feels  that  an  outside 
organization  would  not  be  judged  a 
private  collector  of  information  by  a 
court  of  law.  but  would  probably  be 
considered  as  acting  as  an  agent  for  the 
government.  Under  these  circumstances, 
anyone  could  still  file  a  FOLA  petition 
with  the  government  and  the  private 
collector. 

Based  on  the  above  conclusions,  the 
Board  has  decided  to  withhold  for  a 
period  of  3  years,  the  financial  data 
reported  on  Schedule  F-1  "Report  of 
Financial  Data." 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (Pub.  L 
96-354)  took  effect  on  January  1. 1981. 
The  Act  is  designed  to  ensure  that 
agencies  consider  flexible  approaches  to 
the  regulation  of  small  businesses  and 
other  small  entities.  It  requires 


regulatory  flexibility  analyses  for  rules 
that,  if  adopted,  with  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities."  Under  the 
Act,  both  an  increase  or  decrease  in  the 
economic  impact  must  be  considered  by 
the  agency. 

In  PS-108,  47  FR  49963.  November  4, 
1982,  the  CAB  established  guidelines  for 
determining  which  airlines  are  "small 
businesses"  for  the  purposes  of  the 
Regulatory  Flexibility  Act.  Under  the 
Board's  definition,  a  direct  air  carrier  or 
foreign  air  carrier  will  be  considered  a 
"small  business"  for  the  purposes  of  the 
Board's  implementaf'on  of  the  Act  if  it 
provides  air  transportation  only  with 
small  aircraft  (up  to  60  seats  and/or 
18.000  pound  payload  capacity.)  The 
changes  in  reporting  requirements 
would  affect  small  certificated  air 
carriers  since  they  fit  the  definition  of 
"small  businesses"  within  the  meaning 
of  the  Act.  The  Board  concludes  that  the 
reduction  of  reporting  requirements  for 
small  certificated  carriers  will  not  have 
a  significant  economic  impact  within  the 
meaning  of  the  Act. 

The  Regulatory  Flexibility  Analysis 
must  include  a  description  of  the  need, 
objectives,  legal  basis  for  and  flexible 
alternatives  to  the  proposed  action.  The 
first  three  requirements  are  met  by  our 
prior  discussion.  We  have  also 
considered  and  rejected  the  alternative 
approach  of  voluntary  reporting  of 
financial  data.  This  approach  was  tried 
by  the  Board  with  commuter  carriers, 
but  was  not  effective  because  only  a 
small  percent  of  the  carriers  responded, 
and  the  information  that  was  collected 
could  not  be  used  for  comparative 
analysis  or  for  forecasting. 

In  addition,  the  analysis  must  include 
a  description  of  the  small  entities  to 
which  this  proposal  would  apply,  the 
reporting,  recordkeeping  and 
compliance  requirements  of  this 
proposed  rule,  and  any  other  rules 
which  may  duplicate,  overlap  or  conflict 
with  it.  For  clarity,  we  will  discuss  each 
group  of  requirements  separately. 

The  first  change  would  reduce  the 
reporting  requirements  for  small 
certificated  carriers.  Small  certificated 
air  carriers  are  those  air  carriers  holding 
a  certificate  issued  under  section  401  of 
the  Federal  Aviation  Act,  as  amended, 
that  operate  only  aircraft  with  less  than 
60  seats  or  18,000  pounds  payload  solely 
for  domestic  passenger  service. 
Presently,  these  carriers,  of  which  there 
are  approximately  50,  are  required  to 
use  a  Board-mandated  accounting 
system  and  file  Form  41  financial  and 
statistical  schedules,  service  segment 
data  and  the  Passenger  Origin- 


Destination  Survey.'*  An  unsubsidized 
carrier  in  this  group  might  be  required  to 
file  as  many  as  104  schedules  each  year. 
If  this  rule  were  adopted,  small 
certificated  air  carriers  would  file  only 
three  quarterly  traffic  schedules  and  two 
quarterly  financial  schedules,  or  a  total 
of  20  schedules  a  year.  Under  this 
example,  the  rule  would  reduce  the 
reporting  burden  approximately  80 
percent. 

The  Board  already  has  taken 
temporary  steps  to  reduce  reporting 
burdens  on  those  carriers.  As  a 
transitional  measure  until  the 
completion  of  this  rulemaking,  the 
Board's  Comptroller,  under  delegated 
authoriy,"  has  granted  waiyers  to 
approximately  50  small  certificated 
carriers  to  file  an  abbreviated  group  of 
reports  that  are  virtually  identical  to 
what  is  being  proposed  in  this  rule. 
Under  this  rule,  there  would  be  little 
change  for  these  carriers,  and 
consequently  no  regulatory  burden 
within  the  meaning  of  the  Act.  As  a 
practical  matter,  the  change  would 
significantly  affect  only  a  handful  of 
small  certificated  carriers. 

The  second  rule  change  would 
eliminate  the  reporting  of  mail  and  cargo 
data  by  commuter  carriers  operating 
scheduled  passenger  service,  except  for 
intra-Alaska  carriers.  This  change 
would  relieve  a  reporting  burden  on 
approximately  125  carriers.  This 
information  is  no  longer  required  from 
commuter  carriers  providing  only  mail 
and/or  cargo  service  or  from  certificated 
carriers  because  of  the  virtual 
deregulation  of  domestic  cargo 
transportation  by  Congress  and  the 
Board.  The  information  would  still  be 
required  from  intra-Alaska  carriers 
because  the  information  is  needed  by 
the  Board  to  set  essential  air  service 
levels  and  section  419  subsidy  rates.  The 
continuation  of  this  reporting 
requirement  would  not  be  burdensome, 
because  carriers  only  have  to  fill  out 
two  columns  stating  the  pounds  of  cargo 
and  mail  carried.  Many  of  these  carriers 
benefit  directly  from  providing  this 
information,  because  it  is  used  to 
calculate  the  amount  of  subsidy  they 
will  receive  from  the  government  for 
providing  the  service.  The  Board  finds 
that  this  proposed  change  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  large  number  of  programs  would 
benefit  from  this  information  collection. 


PART  298- 
TAXI  OPER 


Authority: 
L.  85-726.  as 
771,  91  Stat.  1 
1386.  1388. 


3.  Section : 
phrase,  "and 
requirements 
carriers,"  an( 
as  follows: 


"  Intra-Alaskdn  certificated  air  carriers  are 
ovKinpted  from  filing  the  Passenger  Origin- 
Uestinatiun  Survey. 

'*Se<:tion  38S.27(r.)  of  the  Board's  Organizdii4jn 
Rtiguhitions  (14  CFR  38S.27(c)). 


Federal  Rt^ster  /  Vol.  50.  No.  1  /  Wednesday.  January  2.  1985  /  Rules  and  Regulations 19 


The  Board's  transferring  programs  of 
subsidy,  including  essential  air  service. 
Alaskan  mail  rates,  and  fitness.  Other 
Federal  agencies  would  also  benefit 
including  DOT/FAA.  National 
Transportation  Safety  Board,  and  the 
Departments  of  Commerce  and 
Treasury.  These  Federal  agencies  use 
this  information  to  implement  a  wide 
variety  of  programs. 

List  of  Subjects  in  14  CFR  Part  298 

Air  taxis,  Alaska,  Antitrust,  Consumer 
protection.  Insurance  and  Reporting 
requirements. 

Final  Rule 

PART  29S— EXEMPTIONS  FOR  AIR 
TAXI  OPERATIONS 

Accordingly,  the  Board  amends  14 
CFR  Part  298.  Exemptions  for  Air  Taxi 
Operations,  as  follows: 

1.  The  authority  for  Part  298  is: 

Authority:  Sees.  204.  401, 407.  416.  41B.  Pub. 
L.  85-726.  as  amended.  72  Stat.  743.  754.  766. 
771.  91  Stat.  1284:  49  U.S.C.  1324. 1371, 1377. 
1386. 1388. 

2.  The  Table  of  Contents  is  amended 
by  revising  the  title  of  Subpart  F  and  the 
entries  for  §§  298.61.  298.64  and  298.65. 
and  adding  new  §S  298.60,  298.62,  298.63 
and  298.66  to  read: 


Subpart  F— Reporting  Requirements 

Sec. 

298.60  General  reporting  instructions. 

298.61  Reporting  of  traffic  statistic*  for 
scheduled  passenger  operations. 

298.62  Reporting  of  financial  data. 

298.63  Reporting  of  aircraft  operating 
expenses  and  related  statistics  by  small 
certificated  air  carriers. 

298.64  Reporting  of  nonscheduled  passenger 
enplanements  by  small  certificated  air 
carriersr^ 

298.65  Requests  for  extensions  of  time 
within  which  to  file  reports  or  for 
waivers  from  reporting  requirements. 

298.66  Reporting  exemption  for  State 
collection  of  data. 


3.  Section  298.1  is  amended  by  adding  the 
phrase,  "and  establishes  reporting 
requirements  for  small  certiHcated  air 
carriers."  and  the  section  is  revised  to  read 
as  follows: 

§  298.1    Applicability  of  part 

This  part  establishes  a  classification 
of  air  carriers  known  as  "air  taxi 
operators,"  provides  certain  exemptions 
to  them  from  some  of  the  economic 
regulatory  provisions  of  Title  IV  of  the 
Federal  Aviation  Act  and  specifies 
procedures  by  which  such  air  carriers 
may  obtain  authority  to  conduct 
operations,  and  establishes  rules 
applicable  to  their  operations  in  air 


transportation  in  all  States,  Territories 
and  possessions  of  the  United  States.  * 
This  ptirt  also  authorizes  certificated 
carriers  to  provide  service  with  small 
aircraft  as  if  they  were  air  taxi  operators 
and  establishes  reporting  requirements 
for  small  certificated  air  carriers. 

4.  S  298.2  is  revised  by  adding  a  new 
paragraph  (x)  to  read: 

§298.2    Oeflnttions. 

(x)  "Small  certificated  air  carrier" 
means  an  air  carrier  holding  a  certificate 
issued  under  section  401  of  the  Act  that 
provides  scheduled  passenger  air 
service  within  and  between  only  the  50 
States  of  the  United  States,  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  and  the  United  States 
Virgin  Islands  with  small  aircraft  as 
defined  in  this  section. 

5.  Subpart  F — Requirement  for  Filing 
of  Flight  Schedules  and  Reports  is 
amended  by: 

A.  Revising  the  title  of  Subpart  F  to 
read: 

Subpart  F— Reporting  Requirements 

B.  Adding  a  new  §  298.60  to  read: 

S  298.60    General  reporting  instructions. 

(a)  Each  commuter  air  carrier  and 
each  small  certificated  air  carrier  shall 
file  with  the  Civil  Aeronautics  Board  the 
applicable  schedules  of  CAB  Form  298-C 
"Report  of  Financial  and  Operating 


*  Section  401(a)  of  the  Federal  Aviation  Act  of 
1958, 49  U.S.C.  1371(a),  prohibits  any  person  from 
engaging  in  "air  transportation"  except  to  the  extent 
that  (uch  person  is  authorized  to  do  so  by  the  Civil 
Aeronautics  Board  or  other  Federal  statute. 

Air  transportation  is  defined  in  the  Act  (see 
section  101(10)  and  (21),  49  U.S.C  1301)  to  include 
the  carriage  by  aircraft  of  persons  or  property  as  a 
common  carrier  for  compensation  or  hire.  This 
includes  carriage  by  aircraft  as  a  common  carrier 
between  places  in  the  same  State  (a)  through 
airspace  outside  that  State  (over  other  States  or  the 
District  of  Columbia  or  the  open  sea  or  foreign 
territory)  or  (b)  where  such  carriage  is  part  of  the 
movement  of  the  passengers  or  property  carried,  in 
interstate,  overseas  or  foreign  air  commerce. 
However,  operations  wholly  within  the  geographic 
limits  of  a  single  State  are  not  considered  "air 
transportation"  if  in  those  operations  the  carrier 
transports  no  more  than  a  de  minimis  volume  of 
passengers  or  property  moving  as  part  of  a 
continuous  journey  to  dr  from  a  point  outside  the 
State.  For  a  further  discussion  of  what  constitutes 
air  transportation  see  the  preamble  to  ER-574.  34  FR 
7124. 

Air  transportation  also  is  defined  to  include  "the 
carriage  of  mail  by  aircraft."  Section  5402  of  the 
Postal  Reorganization  Act,  39  U.S.C  5402. 
authorizes  the  carriage  of  mail  by  air  taxi  operators 
in  some  circumstances  under  contract  with  the 
Postal  Service. 

This  part  does  not  provide  exemption  from  the 
safety  regulatory  provisions  of  the  Act  which  are 
administered  by  the  Department  of  Transportation 
through  the  Federal  Aviation  Administration,  and 
air  taxi  operators  in  the  conduct  of  their  operations 
must  observe  all  applicable  safety  standards  and 
requirements. 


Statistics  for  Small  Aircraft  Operators" 
as  required  in  this  section. 

(b)  A  single  copy  of  the  CAB  Form 
298-C  report  be  filed  quarterly  with  the 
Office  of  Comptroller  for  the  periods 
ended  March  31,  June  30,  September  30 
and  December  31  of  each  year  to  be 
received  on  or  before  May  10.  August  10. 
and  February  10,  respectively.  Due  dates 
falling  on  a  Saturday,  Sunday  or 
national  holiday  will  become  effective 
on  the  first  following  working  day. 

(c)  All  reports  should  be  addressed  as 
follows:  Data  Administration  Division; 
DAI-20,  Room  4123;  Office  of  Aviation 
Information  Management;  Research  and 
Special  Programs  Administration; 
Department  of  Transportation;  400 
Seventh  Street,  SW.;  Washington.  D.C. 
20590.    ' 

(d)  All  information  included  in  CAB 
Form  298-C  schedules  shall  be  typed  or 
neatly  printed. 

(e)  CAB  Form  298-C  schedules  can  be 
obtained  from  the  above  address  or  by 
telephone  (202)  426-6847. 

C.  Amending  §  298.61,  Reporting  of 
scheduled  passenger  operations  by 
commuter  air  carriers,  by  revising 
paragraphs  (a),  (b),  (c),  (d),  and  (e).  and 
paragraph  (f)(6),  adding  a  new 
paragraph  (f)(7)  and  revising  the  section 
heading  to  read  as  follows: 

§  298.61    Reporting  of  traffic  statistics  for 
scheduled  passenger  operations. 

(a)  Each  commuter  air  carrier  and 
each  small  certificated  air  carrier  shall 
file  CAB  Form  298-C,  Schedule  A-1. 
"Report  of  Flight  and  Traffic  Statistics  in 
Scheduled  Passenger  Operations"  and 
Schedule  T-1,  "Report  of  Revenue 
Traffic  by  On-Line  Origin  and 
Destination." 

(b)  Schedules  A-1  and  T-1  shall  be 
filed  quarterly  as  set  forth  in  {  298.60. 

(c)  Each  carrier  shall  indicate  in  the 
space  provided  its  full  corporate  name 
and  the  quarter  for  which  the  report  is 
filed. 

(d)  The  information  included  in  this 
report  shall  pertain  only  to  flights 
performed  in  scheduled  passenger 
service  during  the  quarter  for  which  the 
report  is  filed. 

(e)  Schedule  A-1  shall  be  used  to 
report  the  total  flight  and  traffic 
statistics  in  scheduled  passenger  • 
operations  by  commuter  air  carriers  and 
small  certificated  air  carriers.  TheSe 
statistics  should  cover  only  scheduled 
passenger  services  and  should  be 
compiled  in  accordance  with  the 
instructions  below.  All  statistics  shall  be 
reported  in  whole  numbers;  do  not  use 
decimals. 

(f)*** 

(6)  Column  (3)  shall  show  the  total 
number  of  revenue  passengers 
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transported  from  the  poinf  of  on-line 
origin  to  the  point  of  on-hne  destination. 

(7)  Columns  (4)  and  (5)  shall  be 
completed  only  by  intra-.'Maskan 
camera,  and  shall  reflect  the  total 
pounds  of  cargo  and  pounds  of  mail, 
respectively,  transported  from  the  point 
of  on-line  origin  to  the  point  of  on-line 
destination. 

•  •  •  •  * 

D.  Adding  a  new  9  298.62  to  read: 

§  296.62    Reporting  of  nnancial  data. 

(a)  Each  small  certificated  air  carrier 
shall  file  CAB  Form  298-C.  Schedule  F-1 
"Report  of  Financial  Data."  This  report 
shall  be  filed  quarterly  as  set  forth  in 
$298.60. 

(b)  Each  carrier  shall  indicate  the 
space  provided,  its  full  corporate  name 
and  the  quarter  for  which  the  report  is 
filed. 

(c)  This  schedule  shall  be  used  to 
report  financial  data  for  the  overall  or 
system  operations  of  the  carrier.  At  the 
option  of  the  carrier,  the  data  may  be 
reported  in  whole  dollara  by  dropping 
the  cents.  Financial  data  shall  be 
reported  in  the  following  categories: 

(1)  Line  1  'Total  Operating  Revenues" 
shall  include  gross  revenues  accuring 
from  services  ordinarily  associated  with 
air  transportation  and  air 
transportation-related  services.  This 
category  shall  include  revenue  derived 
from  scheduled  service  operations, 
revenue  derived  from  nonscheJuled 
service  operations,  amounts  of 
compensation  paid  to  the  carrier  under 
section  419  of  the  Federal  Aviation  Act 
and  other  transport-related  revenue 
such  as  in-flight  s.iles,  restaurant  and 
food  serv  ice  (ground),  rental  of  property 
or  equipment,  limousine  service,  cargo 
pick-up  and  delivery-  charges,  and  fixed- 
base  operations  involving  the  selling  or 
servicing  of  aircraft,  flying  instructions, 
charter  flights,  etc. 

(2)  Line  2  "Total  Operating  Expenses" 
shall  include  expenses  of  a  character 
usually  and  ordinarily  incurred  in  the 
performance  of  air  transportation  and 
air  transportation  services.  This 
category  shall  include  expenses 
incurred:  directly  in  the  in-fiight 
operation  of  aircraft:  in  the  holding  of 
aircraft  and  aircraft  personnel  in 
readiness  for  assignment  to  an  in-flight 
status:  on  the  ground  in  controlling  and 
protecting  the  in-flight  movement  of 
aircraft:  landing,  handling  or  servicing 
aircraft  on  the  ground:  selling 
transportation;  servicing  and  handling 
traffic:  promoting  the  development  of 
traffic;  and  administering  operations 
generally.  This  category  shall  also 
include  expenses  which  are  specifically 
identifiable  with  the  repair  and  upkeep 
of  property  and  equipment  u.sed  in  the 


performance  of  air  transportation,  all 
depreciation  and  amortization  expenses 
applicable  to  property  and  equipment 
used  in  providing  air  transportation 
services,  all  expenses  associated  with 
the  transport-related  revenues  included 
on  line  1  of  this  schedule,  and  all  other 
expenses  not  specifically  mentioned 
which  are  related  to  air  transport 
operations.  Interest  expense  and  other 
nonoperating  expenses  attributable  to 
financing  or  other  activities  which  are 
extraneous  to  and  not  an  integral  part  of 
air  transportation  or  its  incidential 
services  shall  not  be  included  in  this 
category. 

(3)  Line  3  "Net  Income  or  (Loss)"  shall 
reflect  all  operating  and  nonoperating 
items  of  profit  and  loss  recognized 
during  the  period  except  for  prior  period 
adjustments. 

(4)  Line  4  "Passenger  Revenues- 
Scheduled  Service"  shall  include 
revenue  generated  from  the 
transportation  of  passengers  between 
paira  of  points  which  are  served  on  a 
regularly  scheduled  basis. 

(d)  Data  reported  on  this  form  shall  be 
withheld  from  public  release  for  a 
period  of  3  years  after  the  close  of  the 
calendar  quarter  to  which  the  report 
relates.  Individual  carrier  financial  data 
withheld  from  public  disclosure  may  be 
disclosed  by  the  Board  to  (1)  parties  to 
any  proceeding  before  the  Board  to  the 
extent  such  material  is  relevant  and 
material  to  the  issues  in  the  proceeding 
upon  a  determination  to  this  effect  by 
the  administrative  law  judge  assigned  to 
the  case  or  by  the  Board:  (2)  such 
persons  and  in  such  circumstances  as 
the  Board  determines  to  be  in  the  put)lic 
interest  or  consistent  with  its  regulatory 
functions  and  responsibilities;  and  (3) 
agencies  and  other  components  of  the 
Federal  Government  for  their  internal 
use  only.  Aggregate  data  that  does  not 
identify  individual  carriera  may  be 
released  prior  to  the  aforementioned 
lime. 

E.  Adding  a  new  9  298.63  to  read: 

3  298.63    Reporting  of  aircraft  operating 
expenses  and  related  statistics  by  small 
certificated  air  carrier*. 

(a)  Each  small  certificated  air  carrier 
shall  file  CAB  Form  298-C,  Schedule  F-2 
■Report  of  Aircraft  Operating  Expenses 
and  Related  Statistics."  This  schedule 
shall  be  filed  quarterly  as  prescribed  in 

S  298.60.  Data  reported  on  this  report 
shall  be  for  the  overall  or  system 
operations  of  the  air  carrier. 

(b)  Each  carrier  shall  indicate  in  the 
space  provided  its  full  corporate  name 
and  the  quarter  for  which  the  report  is 
filed. 

(c)  This  schedule  shall  show  the  direct 
and  indirect  expenses  incurred  in 


aircraft  operations.  Direct  expense  data 
applicable  to  each  aircraft  type  operated 
by  the  carrier  shall  be  reported  in 
separate  columns  of  this  schedule.  Each 
aircraft  type  reported  shall  be  identified 
at  the  head  of  each  column  in  the  space 
provided  for  "Aircraft  Type."  "Aircraft 
Type  '  refers  to  aircraft  models  such  as 
Beech-18,  Piper  PA-32,  etc.  Aircraft 
Type  designations  are  prescribed  in  the 
Manual  ofADP  Instructions.  Outputs, 
Codes  and  Related  Material,  which  is 
available  from  the  Board's  Information 
Management  Division.  In  the  space 
provided  for  "Aircraft  Code"  carriers 
shall  insert  the  three  digit  code 
prescribed  in  the  Manual  of  ADP 
Instructions,  Outputs.  Codes  and 
Related  Material  for  the  reported 
aircraft  type.  (Note:  Aircraft  of  the  same 
type  but  different  cabin  configuration 
may  be  grouped  into  a  single 
classification;  therefore,  carriers  are  not 
required  to  report  the  fourth  digit  of  an 
aircraft  code  indicating  cabin 
configuration.) 

(d)  Line  1  Direct  aircraft  operating 
expenses  shall  be  reported  in  the 
following  categories: 

(1)  Line  2  "Flying  Operations  (Less 
Rental)"  shall  be  subdivided  as  follows: 

(i)  Line  3  "Pilot  and  Copilot"  expense 
shall  include  pilots'  and  copilots' 
salaries,  and  related  employee  benefits, 
pensions,  payroll  taxes  and  personnel 
expenses. 

(ii)  Line  4  "Aircraft  Fuel  and  Oil" 
expense  shall  include  the  cost  of  fuel 
and  oil  used  in  flight  operations  and 
nonrefundable  aircraft  fuel  and  oil 
taxes. 

(iii)  Line  5  "Other"  expenses  shall 
include  general  (hull)  insurance,  and  all 
other  expenses  incurred  in  the  in-flight 
operation  of  aircraft  and  holding  of 
aircraft  and  aircraft  operational 
personnel  in  readiness  for  assignment  to 
an  in-flight  status,  which  are  not 
provided  for  otherwise  on  this  schedule. 

(2)  Line  8  "Total  Flying  Operations 
(Less  Rentals)"  shall  equal  the  sum  of 
lines  3,  4  and  5. 

(3)  Line  7  "Maintenance-Flight 
Equipment"  shall  include  the  cost  of 
labor,  material  and  related  overhead 
expended  by  the  carrier  to  maintain 
flight  equipment,  general  services 
purchased  for  flight  equipment 
maintenance  from  associated  or  other 
outside  companies,  and  provisions  for 
flight  equipment  overhauls. 

(4)  Line  8  "Depreciation  and  Rental- 
Flight  Equipment"  expense  shall  include 
depreciation  of  flight  equipment, 
amortization  of  capitalized  leases  for 
flight  equipment,  provision  for 
obsolescence  and  deterioration  of  spare 
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parts,  and  rental  expense  of  flight 
equipment. 

(5)  Line  9  "Total  Direct  Expense"  shall 
equal  the  sum  of  lines  6,  7  and  8. 

|e)  Line  10  Indirect  aircraft  operating 
expenses  shall  be  reported  only  in  total 
for  all  aircraft  types  and  shall  be 
segregated  according  to  the  following 
categories: 

(1)  Line  11  "Flight  Attendant  Expense" 
shall  include  flight  attendants'  salaries, 
and  related  employee  benefits,  pensions, 
payroll  taxes  and  personnel  expenses. 

(2)  Line  12  "Traffic  Related  Expense" 
shall  include  traffic  solicitor  salaries, 
traffic  commissions,  passenger  food 
expense,  traffic  liability  insurance, 
advertising  and  other  promotion  and 
publicity  expenses,  and  the  fringe 
benefit  expenses  related  to  all  salaries 
in  this  classification. 

(3)  Line  13  "Departure  Related 
(Station)  Expense"  shall  include  aircraft 
and  traffic  handling  salaries,  landing 
fees,  clearance,  customs  and  duties, 
related  fringe  benefit  expenses  and 
maintenance  and  depreciation  on 
ground  property  and  equipment. 

(4)  Line  14  "Capacity  Related 
Expense"  shall  include  salaries  and 
fringe  benefits  for  general  management 
personnel,  recordkeeping  and  statistical 
personnel,  lawyers  and  law  clerks,  and 
purchasing  personnel:  legal  fees  and 
expenses:  stationery;  printing: 
uncollectible  acoounts:  insurance 
purchased-general:  memberships: 
corporate  and  fiscal  expenses:  and  all 
other  expenses  which  cannot  be 
identified  or  allocated  to  some  other 
specifically  identified  indirect  cost 
category. 

(f)  Line  15  "Total  Indirect  Expense" 
shall  equal  the  sum  of  lines  11. 12, 13 
and  14. 

(g)  Line  16  "Total  Operating  Expense" 
shall  equal  the  sum  of  lines  9  and  15. 

(h)  Line  17  "Total  Block  Hours 
(Revenue  Service)"  shall  be  computed 
from  the  time  an  aircraft  first  moves 
under  its  own  power  for  the  purposes  of 
flight  in  revenue  service  until  it  comes  to 
rest  at  the  next  point  of  landing.  Data 
shall  be  reported  by  individual  aircraft 
type  and  total. 

(i)  Line  18  "Total  Departures  (Revenue 
Service)"  shall  include  total  takeoffs  in 
revenue  service  by  individual  aircraft 
type  and  total. 

'  (j)  Line  19  "Total  Gallons  of  Fuel 
Issued"  shall  include  the  gallons  of  fuel 
used  in  flight  operations  related  to  fuel 
cost  reported  in  total  and  by  aircraft 
type  on  Line  4. 

F.  Retitling  and  revisir^  §  298.64. 
Requests  for  extensions  of  time  within 
which  to  file  reports  or  for  waivers  from 
reporting  requirements,  to  read: 


§  298.64    Reporting  of  nonscheduled 
passenger  enplanements  by  small  \ 

certificated  air  carriers. 

(a)  Each  small  certificated  air  carrier 
shall  file  CAB  Form  298-C.  Schedule  E-1 
"Report  of  Nonscheduled  Passenger 
Enplanements  by  Small  Certificated  Air 
Carriers."  This  schedule  shall  be  filed 
quarterly  as  prescribed  in  §  298.60. 

(b)  Each  carrier  shall  indicate  in  the 
space  provided  its  full  corporate  name 
and  the  quarter  for  which  the  report  is 
filed. 

(c)  Enplaned  passenger  data  shall  be 
provided  for  each  airport  served  in 
nonscheduled  service.  Nonscheduled 
service  includes  charter  flights  and  other 
transportation  services  not  constituting 
an  integral  part  of  services  performed 
pursuant  to  published  flight  schedules, 
but  does  not  include  flights  performed 
as  extra  sections  to  published  flight 
schedules. 

(d)  In  column  1,  carriers  shall  report 
the  full  name  of  each  airport  served  in 
nonscheduled  service. 

(e)  In  column  2,  carriers  shall  report 
the  three-letter  airport  code  found  in  the 
"Official  Airline  Guide"  (OAG).  If  the 
OAG  contains  no  three-letter  code  for  a 
point  served  by  the  carrier,  a  three-letter 
code  will  be  provided  by  the  Civil 
Aeronautics  Board's  Information 
Management  Division  upon  request. 

(f)  In  column  3,  carriers  shall  report 
the  total  nonscheduled  passengers 
enplaned  at  each  airport  reported  in 
column  1.  This  column  shall  be  totaled. 

G.  Retitling  and  revising  §  298.65. 
Reporting  exemption  for  State  collection 
of  data,  to  read: 

§  298.65    Requests  for  extensions  of  time 
within  which  to  file  reports  or  for  waivers 
from  reporting  requirements. 

(a)  If  circumstances  prevent  the  filing 
of  CAB  Form  298-C  on  or  before  the  due 
dale,  a  written  request  for  an  extension 
may  be  submitted.  Except  in  cases  of 
emergency,  the  request  must  be 
delivered  to  the  Board's  Office  of 
Comptroller  in  writing  at  least  three 
days  in  advance  of  the  due  date.  The 
request  must  state  good  and  sufficient 
reason  to  justify  the  granting  of  the 
extension  and  the  date  when  the  reports 
can  be  filed.  If  the  request  is  denied,  the 
air  carrier  remains  subject  to  the  filing 
requirements  to  the  same  extent  as  if  no 
request  for  extension  of  time  had  been 
made. 

(b)  The  Office  of  Comptroller  may 
waive  any  reporting  requirements 
contained  in  §  298.61,  §  298.62,  §  298.63 
and  §  298.64  of  this  part,  upon  its  own 
initiative  or  upon  written  request  from 
any  air  carrier  if  the  waiver  is  in  the 
public  interest  and  the  request 
demonstrates  that  (1)  unusual 


circumstances  warrant  such  a  departure. 
(2)  a  specifically  defined  alternative 
procedure  or  technique  will  result  in  a 
substantially  equivalent  or  more 
accurate  portrayal,  and  (3)  the 
application  of  the  alternative  procedure 
will  maintain  or  improve  uniformity  in 
reporting  between  air  carriers. 

H.  Adding  a  new  §  298.66  to  read: 

§  298.66    Reporting  exemption  for  State 
collection  of  data. 

(a)  The  Office  of  Comptroller  may 
exempt  a  commuter  air  carrier  from  the 
reporting  requirements  of  §  298.61  of  this 
part  if  a  State  government  collects  the 
information  specified  in  that  section  and 
provides  it  to  the  Board  by  the  dates 
specified.  The  data  provided  to  the 
Board  in  this  manner  must  be  at  least  as 
reliable  as  if  they  were  collected  by  the 
Board  directly. 

(b)  The  Office  of  Comptroller  will 
provide  assistance  to  any  State  agency 
interested  in  participating  in  this 
exemption  program. 

§298.99    [Reserved] 

6.  Section  298.99  is  removed  and 
reserved. 

CAB  Form  982-C  Report  is  amended 
accordingly  and  is  available  at  the 
address  given  under  FOR  FURTHEB 
INFORMATION  CONTACT. 

By  the  Civil  Aeronautics  Board: 

Phyllis  T.  Kaylor. 

Secretary. 

All  Members  concurred  except  Member 
Schaffer  who  filed  the  attached  concurring  in 
part  and  dissenting  in  part  statement. 

Schaffer,  Member,  Concurring  in  Part 
and  Dissenting  in  Part 

I  strongly  disagree  with  the  decision 
of  the  Board's  majority  to  eliminate  the 
requirement  that  commuter  air  carriers 
file  financial  information.  Among  the 
factors  cited  by  the  Department  of 
Transportation  which  support  the  need 
to  collect  financial  data  is  its  value  in 
facilitating  the  Department's  monitoring 
of  commuter  fitness  and  safety.  It  is 
difficult  to  imagine  a  more  compelling 
justification  for  the  requirement  that 
commuter  carriers  file  this  kind  of 
information. 

While  the  inclusion  of  commuter 
carriers  in  the  financial  data  collection 
program  represents  an  expansion  of 
previous  requirements,  it  is  clearly 
warranted  by  the  substantial  growth  of 
the  commuter  industry  over  the  past 
several  years.  The  need  to  effectively 
and  efficiently  monitor  what  has 
become  a  major  segment  of  the  air 
transportation  industry  requires  the 
collection  of  information  that  will  permit 
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DOT  and  the  FAA  to  determine  whether 
carriers  have  sufficient  financial 
resources  on  hand  to  ensure  compliance 
with  fitness  and  safety  regulations. 

The  additional  burden  imposed  on  the 
commuter  industry  is.  in  my  view, 
extremely  small  when  compared  with 
the  vital  public  benefits  which  will  be 
derived  horn  the  collection  of  this 
information. 
Gloria  Schaffer 

(FR  Doc.  84-33849  Filed  12-31-84  8:43  ain| 
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14  CFR  Part  385 

(R«9.  On-217;  Orgintzatian  Regs.  AindL 
No.137:Doch*t  416071 

Delegations  and  Review  of  Action 
Under  Delegation;  Nonhearing  Matters 

agency:  Civil  Aeronautics  Board. 
action:  Final  rule. 

summary:  In  ER-1399.  issued 
simultaneously,  the  CAB  established  a 
three  year  period  of  confidentiality  for 
individual  carrier  financial  ddta 
reported  on  CAB  Form  298-C.  Schedule 
F-1,  "Report  of  Financial  Data."  The 
CAB  is  delegating  to  the  Chief. 
Information  Management  Division. 
Office  of  Comptroller,  the  authority  to 
grant  or  deny  requests  for  this  lestricted 
financial  data  in  accordance  with  the 
guidelines  contained  in  ER-1399. 
DATES: 

Adopted:  December  21, 1984. 

Effective:  January  1.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
lack  M.  Calloway  or  Nf.  Clay  Nforitz,  Jr.. 
Data  Requirements  Section,  Information 
Management  Division.  Office  of 
Comptroller.  Civil  Aeronautics  Board. 
1325  Connecticut  Avenue.  NW.. 
Washington.  D.  C.  20428  (202)  673-6042 
or  after  December  31, 1984,  Office  of 
Aviation  Information  Management,  Data 
Requirements  and  Public  Reports 
Division.  DAI-10,  Room  4125.  Research 
and  Special  Programs  Administration. 
Department  of  Transportation.  400 
Seventh  Street.  SW..  Washington,  DC. 
20590  (202)  426-7372. 
SUPPLEMENTARY  INFORMATION:  In  ER- 
1399,  also  adopted  today,  the  CAB 
established  a  procedure  to  withhold 
from  public  disclosure  for  a  three  year 
period,  financial  data  reported  by  small 
certificated  air  carriers  on  a  new  CAB 
Form  298-0.  Schedule  F-1.    Report  of 
Financial  Data."  In  the  same  rule  the 
Board  also  established  certain 
guidelines  under  which  individual  air 
carrier  financial  data  may  be  released 
before  the  end  of  the  confidential  period. 
For  the  reasons  stated  in  ER-1399.  the 


CAB  delegates  authority  to  the  Chief, 
Information  Management  Division, 
Office  of  Comptroller,  to  grant  or  deny 
requests  for  data  reported  by  small 
certificated  air  carriers  on  Schedule  F-1. 

List  of  Subjecto  in  14  CFR  Part  385 

Administrative  practice  and 
procedure.  Authority  delegations. 

Final  Rule 

PART  38S-(  AMENDED] 

Accordingly,  the  Civil  Aeronautics 
Board  amends  14  CFR  Part  385, 
Delegations  and  Review  of  Action 
Under  Delegation:  Nonhearing  Matters, 
as  follows: 

1.  The  authority  for  Part  385  is: 

Authority:  Sec  102.  204.  401.  402.  403.  407, 
418,  Pub.  L  85-72&  as  amended:  49  U  S.C. 
1302, 1324. 1371.  1372. 1373. 1377. 1386. 
Reorganization  Plan  No.  3  of  1961.  26  FR  5989. 

2.  Part  385.  Delegations  and  Review  of 
Action  Under  Delegation:  Nonhearing 
Matters,  is  amended  by  adding  a  new 
paragraph  (j)  to  9  385.28  to  read  as 
follows.  The  introductory  text  of  the 
section  is  shown  for  the  convenience  of 
the  user  and  remains  unchanged. 

S38$.2S    DetcgationtottwCMtf. 

Inf ormatKMi  Management  Dtwiaton,  Office  of 

ttie  Comptrolter. 

The  Board  delegates  to  the  Chief. 
Information  Management  Division, 
Office  of  the  Comptroller,  the  authority 
to: 

•        •        •        •        * 

(j)  Grant  or  deny  requests  for 
individual  air  carrier  financial  data  in 
accordance  with  the  limitations  on  the 
availability  of  these  data  contained  in 
paragraph  (d)  of  the  reporting 
instructions  for  Schedule  F-1,  which  are 
contained  in  f  298.62  of  this  chapter. 

By  the  Civil  Aeronautics  Board. 
PhyDia  T.  Kaylor, 
Secretary. 
|FR  Doc  frt-33850  Filed  12-31-tM,  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  1  and  31 

Regulation  of  Certain  Leverage 
Transactions 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Amendments  to  interim  final 

rules. 

SUMMARY:  The  Commission  has 
determined  to  amend  its  interim  final 
rules  for  certain  leverage  transactions  as 


published  in  the  Federal  Register  on 
February  13, 1984  at  49  FR  5498,  et  seq.. 
most  of  which  appear  at  17  CFR  Part  31 
(1984).  so  as  to  encompass  and 
accommodate  the  regulation  of  the  sale 
of  leverage  contracts  for  the  delivery  of 
commodities  by  customers  to  leverage 
transaction  merchants  ("short  leverage 
contracts").  The  amendments  to  the 
Commission's  interim  final  rules  set 
forth  below  are  essentially  technical  in 
nature  and  generally  involve  the 
insertion  of  conforming  language  into 
those  rules  so  as  to  accommodate  the 
sale  of  leverage  contracts  by  customers 
to  leverage  transaction  merchants 
("LTMs ')  and  to  regulate  such  short 
leverage  contracts  on  essentially  the 
same  basis  as  long  leverage  contracts, 
which  the  interim  rules  were  initially 
promulgated  to  regulate. 

EFFECTIVE  DATE:  These  amendments  to 
the  interim  final  rules  shall  become 
effective  on  February  1, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

David  R.  Merrill.  Assistant  General 
Counsel.  Office  of  the  General  Counsel 
Commodity  Futures  Trading 
Commissioa  2033  K  Stiret  NW.. 
Washington.  D.C.  20581.  telephone  (202) 
254-9880:  Lawrence  E  Patent.  Special 
Counsel  Division  of  Trading  and 
Markets.  Commodity  Futures  Trading 
Commissioa  2033  K  Street  NW., 
Washington,  DC.  20581.  telephone  (202) 
254-8955:  or  Paul  M.  Architzel  Chief     ■ 
Counsel  Division  of  Economic  Analysis. 
Commodity  Futures  Trading 
Commissioa  2033  K  Street,  NW.. 
Washington.  DC.  20581.  telephone  (202) 
254-6990. 

SUPPLEMENTARY  INFORMATION:  On 
January  16. 1984.  the  Commission 
adopted  interim  final  rules  which 
establish  a  comprehensive  regulatory 
scheme  applicable  to  specified  leverage 
transactions.  See  49  FR  5498  (February 
13. 1984)  for  the  complete  text  of  the 
rules.  By  their  terms,  these  rules  as 
promulgated  applied  only  to  the  long- 
term  purchase  of  commodities  by 
leverage  customers  from  LTMs.  In 
particular,  \  31.4(w)  of  the  rules  defined 
the  term  "leverage  contract"  for 
purposes  of  the  interim  rules  to 
encompass  only  such  commodity 
purchases  by  customers  (49  FR  5528). 

The  Commission,  in  initially  proposing 
the  interim  rules  (including  S  31.4(w) 
substantially  in  the  form  adopted), 
specifically  solicited  comments  on  a 
proposed  definition  of  the  term  leverage 
contract.  48  FR  28669  (June  23,  1983).  As 
a  result,  several  commentors  raised  the 
issue  of  whether  short  sales  of  leverage 
contracts  should  be  included  in  the 
definition.  When  the  Commission 
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adopted  the  interim  rules  in  final  form, 
including  §  31.4(w)  (which  excluded 
short  sales  of  leverage  contracts),  it  took 
note  of  these  comments  but  also 
indicated  that  it  was  generally  unaware 
of  any  evidence  that  short  sales  of 
leverage  contracts  were  engaged  in 
during  any  relevant  time  period,  or  that 
such  sales  were  contemplated  by 
Congress  to  come  within  the 
Commission's  "Statutory  authority  to 
regulate  leverage  transactions.  49  FR 
5499-5500  (February  13. 1984).  At  that 
lime,  however,  the  Commission 
indicated  that  it  would  consider  the 
issue  further  and  would  seek  additional 
specific  public  comment  concerning 
short  sales  in  the  near  future.  Id. 

Shortly  thereafter,  on  March  8, 1984. 
the  Commission  in  a  notice  of  proposed 
rulemaking  solicited  comments 
concerning  whether,  and  how,  the 
interim  final  rules  could  be  amended  to 
encompass  short  sales  of  leverage 
contracts.  49  FR  8624.  In  this  notice  6f 
proposed  rulemaking,  detailed  and 
specific  comments  were  sought 
concerning  whether  short  sales  of 
leverage  contracts  were  contemplated 
under  the  Commodity  Exchange  Act 
and,  if  so.  what  additional  customer 
protections  or  other  amendments  to  the 
interim  rules  would  be  necessary  to 
accommodate  the  regulation  of  the  offer 
and  sale  of  short  leverage  contracts 
consistent  with  the  public  interest  and 
the  anti-fraud,  anti-manipulation  and 
financial  solvency  standards  of  Section 
19  of  the  Commodity  Exchange  Act.  7 
U.S.C.  23  (1982).  which  authorizes  the 
Commission  to  regulate  leverage 
transactions.  In  this  regard,  the 
Commission  set  forth  eleven  specific 
questions  upon  which  it  requested 
comment. 

In  response  to  the  March  8. 1984 
notice  of  proposed  rulemaking,  a  small 
number  of  written  comments  were 
received.  Subsequently,  at  a  public 
meeting  held  on  June  12. 1984.  the 
Commission  was  further  advised  on  the 
issue  of  short  sales  by  each  of  its 
Operating  Divisions.  At  the  conclusion 
of  that  meeting,  after  having  reviewed 
the  written  comments  received  in 
response  to  its  notice  of  proposed 
rulemaking  and  having  been  advised  by 
its  staff,  the  Commission  determined  to 
amend  the  interim  final  rules  to 
encompass  leverage  transactions  which 
provide  for  the  long-term  (ten  years  or 
longer)  sale  of  commodities  by  leverage 
customers  to  LTMs.  The  amendments  to 
the  interim  rules  set  forth  herein  will 
partially  accomplish  this  result. 

As  noted  above,  these  amendments  to 
the  interim  rules  are  generally  technical 
in  nature  and  involve,  for  the  most  part. 


the  insertion  of  conforming  language 
into  the  interim  rules  to  encompass  short 
sales.  Because  of  the  technical  nature  of 
these  amendments  and  because  they 
generally  impose  no  new  substantive 
burdens  upon  persons  to  whom  they 
apply,  the  Commission  has  determined 
to  adopt  these  amendments  without 
further  public  comment  and  to  make 
them  effective  within  30  days.  In 
addition  to  these  technical  amendments, 
the  Commission  is  also  proposing  two 
substantive  amendments  and  two  new 
rules  as  additions  to  the  interim  final 
rules  to  accommodate  short  sales  of 
leverage  transactions  and  to  address 
related  issues.  A  Notice  of  Proposed 
Rulemaking  concerning  these 
amendments  and  additions  appears 
elsewhere  in  this  Federal  Register. 

Should  any  persons  believe 
themselves  to  be  affected  adversely  by 
these  technical  amendments,  they  may 
petition  the  Commission  for  relief 
pursuant  to  §  31.24  of  the  interim  final 
rules.  (49  FR  5541).  In  addition,  persons 
wishing  to  comment  on  these  technical 
amendments  may  do  so  in  conjunction 
with  comments  submitted  concerning 
the  Commission's  proposed  substantive 
amendments  and  additions  to  the 
interim  rules  appearing  elsewhere  in  this 
Federal  Register.  The  Commission  will 
re-evaluate  these  technical  amendments 
in  light  of  any  such  comments  received. 

The  following  is  a  brief  description  of 
the  more  significant  technical 
amendments  which  have  been  made 
herein  to  the  interim  final  rules. 

Defmition  of  Leverage  Contract  ! 

The  Commission's  definition  of  a 
leverage  contract  contained  in  §  31.4(w] 
has  been  amended  to  reflect  short 
leverage  contracts.  Specifically,  a  new 
provision  concerning  carrying  charges 
on  short  leverage  contracts  has  been 
added.  This  provision  states  that 
carrying  charges  are  paid  by  the 
leverage  transaction  merchant  to  the 
customer  on  the  initial  value  of  the  short 
leverage  contract  plus  any  margin 
deposits  made  in  connection  with  the 
contract.  This  corresponds  to  the 
treatment  of  carrying  charges  on  a  long 
leverage  contract.  In  the  case  of  a  long 
leverage  contract,  the  customer  has 
entered  into  a  purchase  contract  and 
has  not  paid  the  LTM  the  contract  value 
but  has  paid  the  LTM  margin  deposits. 
Thus,  the  customer  is  charged  carrying 
charges  on  the  amount  owed  to  the 
LTM,  the  unpaid  balance.  Similarly,  on  i 
short  leverage  contract,  the  customer 
has  entered  into  a  contract  to  sell  a 
commodity  to  an  LTM  and  has  not  been 
paid  by  the  LTM  for  the  contract  ^ue. 
In  addition,  the  customer  has  paid  me 
LTM  margin  deposits.  Thus,  the  LTM 


pays  carrying  charges  to  the  customer 
on  the  amount  owed  to  the  customer,  the 
contract  value  plus  margin  deposits.  In 
the  Notice  of  Proposed  Rulemaking 
which  appears  elsewhere  in  this  Federal 
Register,  the  Commission  is  proposing 
that  leverage  transaction  merchants  use 
the  same  carrying  charge  rate  on  short 
leverage  contracts  that  they  use  on  long 
leverage  contracts. 

Two  other  technical  amendments  to 
the  definition  of  a  leverage  contract 
have  been  made  to  eliminate  confusion. 
First,  the  adjective  "variable"  has  been 
added  to  the  provision  dealing  with 
carrying  charges  described  above.  The 
current  definition  provides  for  periodic 
payment  by  the  leverage  customer  or 
accrual  by  the  leverage  transaction 
merchant  of  a  carrying  charge  or  fee  on 
the  unpaid  balance  of  a  long  leverage 
contract.  When  public  comment  was 
solicited  on  this  definition  in  proposed 
form,  several  commenters  noted  that 
certain  firms  offered  an  instrument 
which  permitted  customers  to  fix  in 
advance  and  prepay  all  or  a  portion  of 
the  carrying  charges  associated  with  the 
instrument,  and  that  the  practice  should 
be  permitted  to  continue.  The 
Commission,  when  adopting  the 
definition  in  the  interim  final  rules,  did 
not  amend  it  to  allow  such  practices 
and,  in  fact,  stated  its  continuing  belief 
"that  the  periodic  billing  of  leverage 
customers  for  these  leverage  fees  or 
carrying  charges,  which  purportedly 
represent  charges  for  interest,  storage 
and  insurance,  has  long  been  a  common 
characteristic  of  leverage  contracts."  (49 
FR  at  5499  (February  13. 1984)). 
Nevertheless,  some  confusion  over  this 
provision  of  the  defmition  of  a  leverage 
contract  apparently  has  continued  to 
exist.  Thus,  the  Commission  is  now 
explicitly  stating  in  the  definition  of  a 
leverage  contract  contained  in  Rule 
31.4(w)  the  requirement  that  carrying 
charges  on  leverage  contracts  be 
variable,  rather  than  fixed  in  advance 
and  prepaid.  This  merely  codifies  the 
Commission's  previous  preamble 
statement  in  this  regard  as  referred  to 
above. 

The  final  element  of  the  Commission's 
definition  of  a  leverage  contract  as 
originally  adopted  stated  that  a  leverage 
contract  provides  for  the  "determination 
of  the  contract  purchase  and  repurchase 
prices  by  the  leverage  transaction 
merchant."  Rule  §  31.4(w)(6).  This 
provision  has  been  expanded  to 
accommodate  short  leverage  contracts. 

Other  Definitions 

The  amendments  to  the  definitions  of 
other  terms  relevant  to  the  interim  rules 
are  essentially  technical  and  conforming 
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in  nature  lad  some  of  these 
amcadteenls  were  referred  to  m  the 
Conmnaaioa't  intiposed  rxiieoMking 
notice  on  short  leverage  contracts.  49  FR 
MM  (March  8.  19M).  For  example,  the 
dsfinitioa  of  leverage  customer  funds  in 
I  t.3(pp)  has  been  amended  to  include 
within  that  definition  accruals  to  a 
leverage  customer  who  hes  entered  intc 
a  short  leverage  contract.  The  profit  or 
loss  accuring  to  a  leverage  customer  on 
a  short  leverage  contract  is  the  LTM's 
current  ask  price  for  the  leverage 
contract  subtracted  from  the  bid  price  oi 
the  leverage  contract  when  entered  into. 
If  the  current  ask  price  exceeds  the  bid 
price  at  initiation,  the  leverage  customer 
has  a  loss,  and  if  the  current  ask  price  is 
less  than  the  bid  price  at  initiation,  the 
leverage  customer  has  a  profit.'  Any 
profit  to  the  leverage  customer  increases 
leverage  customer  funds  and. 
accordingly,  increase  the  amount  of 
funds  which  the  LTM  must  segregate  on 
behalf  of  the  leverage  customer. .See 
§  31.12  and  49  FR  8624.  8626  ("the  gain  in 
value  in  a  customer's  short  position 
should  be  required  to  be  segregated  on 
behalf  of  the  customer").  Similarly,  the 
definition  of  "leverage  accfbunt  equity" 
in  S  31.4(t)  has  been  amended  to  include 
a  leverage  customer's  equity  based  on  a 
short  leverage  contract  For  a  long 
leverage  contract,  account  equity  was 
based  on  the  maric-to-market  value  of 
the  contract  using  the  LTM's  bid  price, 
less  the  amount  owed  to  the  LTM  by  the 
leverage  customer.  Account  equity  for  a 
short  leverage  contract  works  in 
reverse — it  is  based  on  the  amount 
owed  to  the  leverage  customer  by  the 
LTM.  less  the  mark-to-market  value  of 
the  contract  using  the  LTM's  ask  price. 

Several  other  definitions  contained  in 
S  31.4  also  required  the  addition  of 
certain  appropriate  terms  to  reflect  the 
fact  that  they  apply  in  the  context  of 
short  leverage  contracts  as  well  as  long 
leverage  contracts.  See  SS  31.4(d) 
(leverage  customer);  31.4(g)  (leverage 
commodity):  31.4(h)  (ask  price);  31.4(i) 
(bid  price):  31.4(1)  (carrying  charges): 
31.4(m)  (termination  charges):  31.4(o) 
(repurchase,  and  now  also  resale,  of  a 
leverage  contract):  31.4(p)  (delivery)  and 
31.4(x)  (leverage  transaction). 


'  An  LTM  aperatiii(  with  a  bid-ask  spread  will 
normzMy  be  offering  to  resell  a  short  leverage 
contract  at  a  higher  price  than  it  is  offering  to  enter 
into  a  new  short  leverage  contract;  that  is.  the  ask 
price  will  be  higher  than  the  bid  price  Therefore,  a 
leverage  customer  entering  into  a  short  leverage 
contract  with  such  an  LTK1  will  accrue  a  loss  equal 
to  the  bid-ask  spread  on  the  short  leverage  contract 
immediately  upon  entry  into  the  contract.  A  similar 
situation  occur*  upoo  entry  into  a  long  leverage 
contract. 


Moraloria  CooipiiiBea  ■ 

The  Commission  has  determined  not 
to  amend  ]  31.5(e).  which  sets  forth  the 
requirements  necessary  to  demonstrate 
compliance  with  the  Commission's 
temporary  moratoria  on  leverage 
transactions  set  forth  in  SS  31.1  and  31.2 
Accordingly,  an  LTM  will  be  permitted 
to  offer  a  short  leverage  contract 
involving  any  leverage  commodity  for 
which  it  can  offer  a  long  leverage 
contract  in  accordance  with  the 
moratoria.  That  is.  an  LTM  will  not  be 
required  to  demonstrate  separately  that 
it  was  offering  a  short  leverage  contract 
involving  a  leverage  commodity  on 
which  it  was  offering  long  leverage 
contracts  in  accordance  with  the 
moratoria  in  order  to  be  able  to  offer  the 
short  contract. 

Registratioa  of  Leverage  ComnMKlities, 
Leverage  Transaction  Merchants  and 
their  Associated  Pet  bops 

Except  for  technical  amendments  to 
Rule  31.0  which  were  made  to 
incorporate  reference  to  short  sales  of 
leverage  contracts  in  the  registration 
application  requirements,  no  other 
amendments  to  this  Rule  have  been 
made.  In  view  of  the  Commission's 
determination  that  an  LTM  will  not  be 
required  to  demonstrate  that  it  was 
engaged  in  the  offering  of  short  leverage 
contracts  as  well  as  long  leverage 
contracts  in  the  commodity  for  which 
registration  is  being  sought,  separate 
applications  for  registration  of  short  and 
long  leverage  commodities  need  not  be 
submitted  pursuant  to  Rule  31.S. 
However,  if  short  leverage  contracts  are 
contemplated  in  the  commodity  for 
which  registration  is  sought  and  the 
application  does  not  address  the 
amended  requirements  of  Rule  31  Jt  for 
short  leverage  contracts  for  the 
commodity  in  question,  the  prospective 
LTM  must  supplement  its  registration 
application  as  appropriate. 

The  Commission  has  also  determined 
that  no  changes  are  necessary  with 
respect  to  the  registration  of  LTMs  or 
their  associated  persons  as  a  result  of 
the  addition  of  short  leverage  contracts, 
and  thus  has  not  amended  Parts  3  or  4  of 
its  regulations. 

Financial  Requirements 

As  the  Commission  stated  in  its 
proposed  rulemaking  notice  on  short 
leverage  contracts,  an  LTM's  purchase 
of  a  leverage  contract  from  a  leverage 
customer  in  a  short  leverage  transaction 
does  not  constitute  cover  for  an  LTM's 
obligations  to  leverage  customers  under 
long  leverage  transactions.  49  FR  8624. 
8626.  An  LTM's  cover  requirements  for 
its  obligations  on  long  leverage 


contracts  are  set  forth  m  f  31.8.  Ninety 
percent  of  the  amoiuit  of  physical 
commodities  subject  to  open  leverage 
contracts  must  be  covered,  twenty-five 
percent  of  the  total  amount  of  the  LTM's 
obligations  must  be  covered  with 
physicals,  and  the  remainder  of  the 
LTM's  cover  can  consist  of  long  futures 
or  in-the-money  exchange-traded  call 
option  contracts.  There  can  be  no 
physical  component  for  an  LTM's  cover 
of  short  leverage  contracts,  because  it  if 
the  leverage  customer's  obligation  to 
make  delivery  to  the  LTM  under  such  a 
contract,  and  a  long  leverage  contract 
cannot  cover  a  short  leverage  contract. 
Accordingly,  permissible  cover  for  short 
leverage  contracts,  which  must  amount 
to  at  least  ninety  percent  of  the  LTMs' 
obligations  on  short  leverage  contracts, 
is  limited  to  short  futures  w  in-the- 
money  exchange-traded  put  option 
contracts.  See  amended  paragraph  (a)(1) 
and  new  paragraph  (a)(3)  of  }  31.8. 

In  connection  with  the  amendments  to 
9  31.8  with  respect  to  cover  of  short 
leverage  contracts,  the  Commission  has 
amended  S  31.12(b)  to  allow  an  LTM  to 
use  leverage  customer  funds  to  obtain 
permissible  cover  for  short  leverage 
contracts.  The  Commission  has  also 
amended  (  1.46  by  adding  a  new 
paragraph  (d)(5)  which  creates  an 
additional  exemption  to  the  general  role 
requiring  the  closing  out  of  offsetting 
long  and  short  positions.  Under  the  new 
exemption,  an  LTM  can  hold  open 
offsetting  long  and  short  futures 
constituting  cover  of  its  obligations  to 
leverage  customers.  This  exemption 
takes  accoimt  of  the  fact  that  an  LTM 
may  be  simultaneously  on  the  opposite 
side  of  similar  leverage  contracts,  some 
of  which  are  long  and  some  of  which  are 
short,  and  be  required  to  cover  these 
leverage  contracts  separately  by  means 
of  offsetting  futures  contracts.  "The 
Commission  has  also  amended  Form  2- 
FR.  the  financial  reporting  form  for 
LTMs,  to  include  separate  Schedules  of 
Coverage  Requirements  and  Coverage 
Provided  for  long  and  short  leverage 
contracts.*  Revised  copies  of  Form  2-FR 
will  be  sent  to  the  three  firms  which 
have  filed  applications  for  registration 
as  an  LTM.  and  other  persons  interested 
in  receiving  a  copy  may  contact  the 
Commission.  A  copy  of  the  revised  form 
also  appears  at  the  end  of  this  release. 

The  Commission  has  also  made  two. 
minor  technical  amendments  to  i  31.7(c) 
regarding  the  financial  early  warning 


'LTMs  are  also  reminded  that  |  31.8(c).  which 
has  not  been  amended,  requires  them  to  keep  a 
daily  record  of  required  cover  and  of  cover  actually 
maintained  in  a  format  identical  to  the  Schedule  of 
Coverage  Requirements  and  Coverage  Provided 
contained  in  Form  Z-IHi. 
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system  for  LTMs.  Since  those  provisions 
of  (  1.12,  the  nnancial  early  warning 
system  for  futures  commission 
merchants  and  introducing  brokers, 
which  are  incorporated  by  reference  in 
S  31.7  are  phrased  in  terms  of  "applicant 
or  registrant,"  §  31.7(c)  has  been 
amended  to  make  clear  that  the  term 
leverage  transaction  merchant  should  be 
read  into  those  paragraphs  in  lieu  of 
"applicant  or  registrant,"  rather  than 
"futures  conunission  merchant."  The 
second  amendment  to  S  31-7(c)  makes 
clear  that  an  applicant  for  registration 
as  an  LTM  is  not  required  to  send  early 
warning  notices  to  the  National  Futures 
Association  ("NFA").  Since  NFA  will 
shortly  assume  most  of  the 
Commission's  registration  processing 
functions  except  for  those  relating  to 
LTMs  and  their  associated  persons, 
S  1.12  now  requires  applicants  for 
registration  to  send  a  copy  of  any  early 
warning  notice  to  NFA.  See  49  FR  39518 
(October  9, 1964)  and  49  FR  39593 
(October  9. 1984). 

The  Commission  has.  at  this  time, 
made  no  amendments  to  the  minimum 
financial  requirements  for  LTMs 
(§  31.9)  *  or  the  financial  reporting 
requirements  (S  31.13).  , 

Diaclosufe 

The  Commission  has  made  several 
technical,  conforming  changes  to  the 
disclosure  requirements  set  forth  in 
S  31.11,  which  are  designed  to  ensure 
that  a  leverage  customer  receives 
similar  information  about  long  and  short 
leverage  contracts.  These  amendments 
are  contained  in  the  required  bold-faced 
risk  disclosure  statement  set  forth  in 
paragraph  (a)(1)  as  well  as  in 
paragraphs  (a)(5)  (i)  and  (ii)  of  |  31.11. 
The  Commission  also  notes  that 
9  31.11(a](2)(viii)  has  been  amended  to 
require  that  an  LTM's  Disclosure 
Document  include  a  statement  to  the 
effect  that  the  LTM  may  be  unwilling  to 
accept  delivery  and  pay  for  the  leverage 
conunodity  where  metal  or  bulk  coins 
are  involved  without  first  requiring  an 
inspection  or  assay  at  the  expense  of  the 
short  Ipverage  customer,  and  a 
description  of  any  other  requirements 
applicable  to  the  delivery  of  a  leverage 
commodity  by  a  leverage  customer  to  an 
LTM  in  connection  with  a  short  leverage 
contract.  In  addition,  a  new  paragraph 
(k)(2)  has  been  added  to  S  31.11  which 


'  In  a  separate  release  published  elsewhere  in  this 
Fadaral  Rasiator.  the  Commission  is  proposing  to 
amend  |  31.9(a)  lo  increase  the  minimum  financial 
requirement  for  an  LTM  by  an  amount  equal  to  2.5 
percent  of  the  market  value  of  the  amount  of 
physical  commodities  subject  lo  short  leverage 
contracts  entered  into  by  the  LTM  which  are 
covered. 


governs  the  Confirmation  Statement  for 
a  short  leverage  transaction. 

To  date.  Commission  Rule  31.11 
governing  disclosure  requires  the 
Disclosure  Docimient  to  contain  an 
Illustrative  Transaction  for  a  long 
leverage  contract  that  includes  the 
calculation  of  a  break-even  price,  which 
indicates  the  change  in  price  necessary, 
in  absolute  and  in  percentage  terms, 
before  a  leverage  customer  can  realize  a 
profit  on  the  long  leverage  contract 
offered  by  that  LTM.  Elsewhere  in  this 
Federal  Register  the  Commission  is 
publishing  for  comment  a  proposal  to 
delete  the  illustrative  transaction  format 
for  a  long  leverage  transaction  which  is 
now  required  by  Rule  31.11  to  be 
included  in  the  Disclosiu«  Document, 
and  to  substitute  a  new  Confirmation 
Statement  applicable  to  both  long  as 
well  as  short  leverage  transactions. 
Under  this  proposal,  a  completed 
version  of  this  proposed  new 
Confirmation  Statement  reflecting  a 
sample  long  leverage  transaction  would 
be  required  to  be  included  in  the 
Disclosure  Document  employed  by  LTM 
offering  long  leverage  transactions. 
Similarly,  the  proposal  would  require 
LTMs  offering  short  leverage 
transactions  to  include  in  their 
Disclosure  Documents  a  completed 
version  of  this  proposed  new 
Conffrmation  Statement  reflecting  a 
sample  short  leverage  transaction.  The 
proposal  would  also  require  that  the 
new  Confirmation  Statement,  completed 
to  contain  information  relating  to  a 
customer's  long  or  short  leverage 
contract,  be  sent  by  an  LTM  to  a 
customer  subsequent  to  the  customer's 
entry  into  such  a  leverage  contract  with 
that  LTM. 

At  this  time,  the  Commission  is 
adopting  in  final  form  only  certain 
revisions  to  the  language  contained  in 
the  bold-faced  portion  of  the  risk 
disclosure  statement  required  by 
paragraph  (a)(1)  of  Rule  31.11,  and  a 
new  paragraph  (k)(2)  of  that  Rule  which 
requires  that  a  Confirmation  Statement 
for  short  leverage  transactions  be  sent 
to  customers  within  24  hours  of  the  entry 
into  such  contracts,  including  a  new 
bold-faced  statement  regarding 
rescission  rights  for  first-time  short 
leverage  contract  customers.  These  new 
requirements  contained  in  paragraph 
(k)(2)  for  short  leverage  contracts 
generally  mirror  those  currently  set  forth 
in  paragraph  (k)(l)  for  long  leverage 
contracts.  The  Conunission  notes  that  it 
would  consider  an  LTM  to  be  in 
compliance  with  the  requirements  of 
Rule  31.11(a)(3)  and  (k)(l)  and  (k)(2) 
concerning  the  Illustrative  Transaction 
for  long  leverage  contracts  and  the 


Confirmation  Statements  for  long  and 
short  leverage  contracts  should  that 
LTM,  at  this  time,  determine  to  employ  a 
Confirmation  Statement  in  a  format  like 
that  proposed  elsewhere  in  this  Federal 
Register  and  discussed  above,  and  to 
incorporate  such  a  Confirmation 
Statement  into  its  Disclosure  Document. 

Recordkeeping  and  Reporting  to 
Leverage  Customers 

The  Commission  has  amended  S  31.14 
(b)(l)(.  (c)(1),  (2)  and  (3),  (d)  and  (d)(6)  of 
its  recordkeeping  rule  for  LTMs  to 
ensure  that  LTMs  will  keep  appropriate 
records  with  respect  to  short  leverage 
transactions  as  well  as  long  leverage 
transactions. 

The  Commission's  amendments  to 
S  31.15  with  respect  to  reporting  to 
leverage  customers  are  designed  to 
ensure  that  an  LTM  provides  a  leverage 
customer  with  the  same  type  of 
statement  whenever  any  leverage 
contract  is  closed-out  (paragraph  (a)}, 
and  to  ensure  that  an  LTM's  monthly 
statement  to  a  leverage  customer 
includes  the  same  information  with 
respect  to  long  and  short  leverage 
contracts  (paragraphs  (b)  (1)  and  (2)). 

The  Commission  has  amended 
i  31.17(c)  of  its  LTM  recordkeeping 
requirements  so  that  the  term  "order" 
will  also  apply  to  orders  related  to  short 
leverage  contracts.  The  Commission  has 
also  amended  §  31.17(d)  to  requue  an 
LTM's  price  change  register  to  include 
bid  and  ask  prices  for  short  as  well  as 
long  leverage  contracts. 

Monthly  Reporting  Requirements 

Section  31.18  establishes  the  form  and 
content  of  reporting  requirements  for 
leverage  transaction  merchants.  Under 
this  rule.  LTMs  are  required  to  submit 
monthly  reports  to  the  Commission  on 
CFTC  Forms  188  and  189.  These  forms 
have  now  been  modified  to 
accommodate  short  leverage  contracts. 
CFTC  Form  188  has  been  divided  into 
two  parts  for  clarity,  with  CFTC  Form 
188A  being  used  for  long  leverage 
contracts  and  CFTC  Form  188B  being 
used  for  short  leverage  contracts.  CFTC 
Forms  188A,  188B,  and  189  have  been 
changed  to  reflect  the  new  name  of  the 
Division  of  Economic  Analysis  (formerly 
the  Division  of  Economics  and 
Education).  Copies  of  these  amended 
forms  appear  at  the  end  of  this  release. 

Elsewhere  in  this  Federal  Register  the 
Commission  is  proposing  that  LTMs  use 
the  same  bid  and  ask  prices  for  long  and 
short  leverage  contracts.'  Should  an 


'The  Commission  requested  comments  on  this 
issue  in  its  notice  of  proposed  rulemalting 
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LTM  currently  be  using  different  bid  and 
ask  prices  for  long  and  short  leverage 
contracts,  that  LTM  must  file  two  CFTC 
Form  189s  each  month,  one  clearly 
marked  as  reflecting  prices  for  long 
leverage  contracts  and  one  marked  as 
applicable  to  short  leverage  contracts. 
Should  the  bid  and  ask  prices  being 
employed  by  an  FCM  be  the  same  for 
both  long  and  short  leverage  contracts, 
that  LTM  should  file  a  single  Form  189 
each  month. 

Margin  Calls  '■ 

The  only  amendments  to  S  31.18 
regarding  margin  calls  relate  to  the 
second  proviso  in  paragraph  (b)  with 
respect  to  re-establishing  a  leverage 
position  following  liquidation.  The  first 
amendment  permits  a  short  leverage 
customer  to  re-establish  the  position  at 
the  then  prevailing  ask  price,  which  is 
consistent  with  a  long  leverage 
customer's  ability  to  re-establish  at  the 
then  prevailing  bid  price.  The 
Commission  has  also  clarified  that  rule 
to  make  clear  that  no  transaction  costs 
can  be  assessed  in  connection  with  the 
re-establishment  of  such  a  liquidated 
position.  Accordingly,  if  a  termination 
charge  was  assessed  upon  liquidation  of 
the  position,  such  a  charge  must  be 
rescinded  upon  re-establishment  of  the 
position. 

Rescission 

Commission  Rule  31.23  currently 
prescribes  language  in  the  Disclosure 
Document  stating  a  customer's  right  to    . 
rescind  his  first  leverage  transaction.  As 
noted  above,  the  prescribed  language 
has  been  modified  to  accommodate 
short  leverage  contracts  by  the  addition 
of  a  new  §  31.11(k)(2)(i)  for  short 
leverage  contracts.  That  section 
parallels  S  31.11(k)(l)(i)  for  long  leverage 
contracts  by  providing  that  actual  losses 
on  a  short  leverage  contract  are 
calculated  by  subtracting  the  bid  price 
at  which  the  leverage  contract  was 
initially  sold  to  the  leverage  transaction 
merchaol  from  the  bid  price  at  the  time 
of  the  customers  rescission 

Additional  Provisions 

The  Commission  has  also  amended 
§  31.10  which  generally  requires  that  an 
LTM  may  not  offer  to  enter  into  or  enter 
into  long  leverage  contracts  in  a 
commodity  at  any  lime  that  the  LTM  is 
not  offering  to  repurchase  from  its 
customers  any  such  leverage  contracts 
involving  that  commodity.  The 


concerning  the  rcftuUiion  of  shurt  leieraK'' 
ronrracts  (49  Ft  8624.  8625  (March  &  1984)).  and  the 
commenlert  who  addressed  this  issue,  including  lh»- 
three  applirrinis  for  registration  as  an  LTM. 
genrrally  supported  that  idea 


amendment  incorporates  short  sales  int* 
this  rule  so  as  to  make  clear  that  when 
an  LTM  is  offering  to  enter  into  or 
entering  into  short  leverage  contracts  in 
a  commodity  with  customers,  the  LTM 
must,  at  that  time,  also  be  offering  to 
resell  any  such  short  contracts  in  that 
commodity  to  its  customers.  However, 
an  LTM  may,  of  course,  be  offering  to 
sell  or  selling  long  leverage  contracts  in 
a  commodity  without  also  offering  to 
purchase  or  purchasing  short  leverage 
contracts  in  that  commodity,  and  vice 
versa. 

Regulatory  Flexibility  Act 

In  promulgating  the  interim  final  rules, 
the  Chairman,  on  behalf  of  the 
Commission,  certified  pursuant  to  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601. 
et  seq..  that  the  adoption  of  the  rules 
would  not  appear  to  affect  a  substantial 
number  of  small  firms  or  entities.  As  a 
result,  the  Commission  believes  that  the 
technical  amendments  to  these  rules  set 
forth  herein  will  similarly  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  Commission  has  previously 
received  the  approval  of  the  Director  of 
the  Office  of  Management  and  Budget, 
pursuant  to  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  of  the  information 
collection  and  recordkeeping 
requirements  implemented  by  the 
interim  final  rules.  The  Commission 
believes  that  the  technical  amendments 
adopted  herein  do  not  significantly 
increase  those  information  collection 
and  recordkeeping  requirements.  In  any 
event,  since  any  additional  such 
requirements  imposed  by  these 
amendments  would  affect  less  than  ten 
persons  (only  three  persons  or  entities 
have  sought  registration  with  the 
Commission  as  LTMs  under  the  interim 
final  rules),  the  requirements  of  the 
Paperwork  Reduction  Act  do  not  apply 
Spe  44  use.  S  3502(4)  (1982). 

List  of  Subjects 

ITCFRPart  1 

Commodity  futures. 

J7CFRPart31 

Consumer  protection.  Fraud, 
Recordkeeping  and  reporting 
requirements. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
sections  8a(5)  and  19  of  the  Commodity 
Exchange  Act.  as  amended.  7  U.S.C 
12A(5)  and  23  (1982).  the  Commission 
hereby  amends  Chapter  I  of  Title  17  of 


the  Code  of  Federal  Regulations  as 
follows: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  Section  1.3  is  amended  by  revising 
paragraph  (pp)  to  read  as  follows: 

§1.3    Definitions. 

•  •  ^       •        •        * 

(pp)  "Leverage  customer  funds" 
means  all  money,  securities  and 
property  received,  directly  or  indirectly 
by  a  leverage  transaction  merchant 
from,  for,  or  on  behalf  of  leverage 
customers  to  margin,  guarantee  or 
secure  leverage  contracts  and  all  money, 
securities  and  property  accruing  to  such 
customers  as  the  result  of  such 
contracts,  or  the  customers'  leverage 
equity.  In  the  case  of  a  long  leverage 
transaction,  profit  or  loss  accruing  to  a 
leverage  customer  is  the  difference 
between  the  leverage  transaction 
merchant's  current  bid  price  for  the 
leverage  contract  and  the  ask  price  of 
the  leverage  contract  when  entered  into. 
In  the  case  of  a  short  leverage 
transaction,  profit  or  loss  accruing  to  a 
leverage  customer  is  the  difference 
between  the  bid  price  of  the  leverage 
contract  when  entered  into  and  the 
leverage  transaction  merchant's  current 
ask  price  for  the  leverage  contract. 

•  •        •        *        • 

2.  Section  1.46  is  amended  by  adding 
paragraph  (d)(5)  to  read  as  follows: 

§  1.46    Application  and  closing  out  of 
offsetting  long  and  short  positions. 

•  •         •         •         • 

(d)  •  •  • 

(5)  Purchases  or  sales  made  by  a 
leverage  transaction  merchant 
constituting  cover  of  its  obligations  to 
leverage  customers  and  made  in 
accordance  with  SS  31.8(a)  and  31.12(b) 
of  this  chapter. 

PART  31— LEVERAGE 
TRANSACTIONS 

3.  Section  31.4  is  amended  by  revising 
paragraphs  (d).  (g),  (h).  (i).  (I),  (m).  (o), 
(p),  (t),  (w).  and  (x)  to  read  as  follows: 

9  31.4    Definition*. 

•  •         •         •         # 

(d)  "Leverage  customer'  means  any 
person  who,  directly  or  indirectly,  enters 
into,  purchases,  sells,  or  otherwise 
acquires  for  value  any  interest  in  a 
leverage  contract  with.  from,  or  to  a 
leverage  transaction  merchant: 

«  «  •  •  « 

(g)  "Leverage  commodity"  means  a 
commodity  which  is  the  subject  of  a 
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leverage  contract  offered  for  purchase  or 
sale,  or  purchased  or  sold,  by  a 
particular  leverage  transaction 
merchant,  the  value  of  which  is  reflected 
in  a  widely  accepted  and  broadly 
disseminated  commercial  or  retail  cash 
price  series  for  cash  market 
transactions,  which  price  series 
reasonably  reflects  the  price  for  the 
leverage  commodity  which  the  customer 
can  expect  to  pay  or  receive  in  normal 
commercial  or  retail  market  channels, 
including,  if  applicable,  specified 
premiums  or  discounts;  each  leverage 
commodity  is  defined  by  reference  to 
the  following  distinguishing 
characteristics: 

(1)  For  gold  and  silver  bullion  and 
gold  and  silver  bulk  coins: 

(i)  The  nominal  size,  composition  and 
tolerable  ranges  of  the  delivery  pack  or 
the  actual  size,  composition  and 
tolerable  range  of  the  component  of  the 
delivery  pack: 

(ii)  Minimum  guaranteed  quality, 
deliverable  countries  of  origin, 
deliverable  markings  or  imprints,  and 
deliverable  reHners  or  mints; 

(iii)  The  method  of  pricing:  and 

(ivj  The  dehvery  specifications  or 
alternatives  including  type  and  location 
of  delivery  facilities,  packaging, 
transportation,  registration  and 
associated  costs. 

(2)  For  platinum,  electrolytic  copper 
cathodes,  electrolytic  copper  in  wire 
bars,  cakes,  slabs,  billets,  ingots  or  ingot 
bars,  for  lake  copper  in  the  same  forms, 
for  fire-refined  copper  In  the  same 
forms,  and  for  fire-renned  high 
conductivity  copper  in  ingots  or  ingot 
bars,  the  same  distinguishing 
characteristics  as  set  forth  in  8  31.4(g)(1) 
apply. 

(3)  For  Deutsche  marks.  Japanese  yen. 
Swiss,  francs,  and  British  pounds: 

(i)  The  amount  and  country  of  origin: 
(ii)  The  delivery  specifications  or 
alternatives  including: 

(A)  The  manner  of  delivery  and 
delivery  point  if  hand-to-hand  currency: 

(B)  The  manner  of  dehvery,  delivery 
point,  bank  and  branch  on  which  drawn, 
and  type  of  draft  if  bank  draft;  or 

(C)  The  required  payment  instructions 
if  a  deposit  to  a  leverage  customer's 
foreign  demand  account  for  a  long 
leverage  contract  or  a  deposit  to  a 
leverage  transaction  merchant's  foreign 
demand  account  for  a  short  leverage 
contract. 

(h)  "Ask  price  of  a  leverage  contract" 
means  the  price  at  which  a  leverage 
transaction  merchant  sells  or  is  willing 
to  sell  a  long  leverage  contract  to  a 
leverage  customer  or  the  price  at  which 
a  leverage  transaction  merchant  resells 
or  is  willing  to  resell  a  short  leverage 
contract  to  a  leverage  customer; 


(i)  "Bid  price  of  a  leverage  contract" 
means  the  price  at  which  a  leverage 
transaction  merchant  purchases  or  is 
willing  to  purchase  a  short  leverage 
contract  from  a  leverage  customer,  or 
the  price  at  which  a  leverage  transaction 
merchant  repurchases  or  is  willing  to 
repurchase  a  long  leverage  contract 
from  a  leverage  customer; 
«        •        •        •        ♦ 

(1)  "Carrying  charges  for  a  leverage 
contract"  includes  all  service  and 
interest  changes  paid  periodically  by  a 
leverage  customer  to  a  leverage 
transaction  merchant,  or  accrued  by  a 
leverage  transaction  merchant,  while  a 
long  leverage  contract  remains  open,  or 
all  service  and  interest  charges  paid 
periodically  by  a  leverage  transaction 
merchant  to  a  leverage  customer,  or 
accrued  by  a  leverage  customer,  while  a 
short  leverage  contract  remains  open; 

(m)  'Termination  charges  for  a 
leverage  contract"  includes  all  fees  and 
commission  payable  to  a  leverage 
transaction  merchant  which  are         | 
associated  with  the  liquidation, 
repurchase,  resale  or  settlement  by 
delivery  on  a  leverage  contract;  j 

•        •        *        •        • 

(o)  "Repurchase  or  resale  of  a         { 
leverage  contract"  means  the  voluntary 
termination  of  a  leverage  contract  by 
mutual  agreement  between  the  leverage 
customer  and  the  leverage  transaction 
merchant,  which  agreement  is  effected 
by  entering  into  a  transaction  which  is 
the  opposite  of  the  initial  transaction.  A 
repurchase  by  a  leverage  transaction 
merchant  takes  place  if  the  initial 
transaction  by  the  leverage  customer 
was  a  purchase  of  a  long  leverage 
contract  from  the  leverage  transaction 
merchant,  and  a  resale  by  a  leverage 
transaction  merchant  takes  place  if  the 
initial  transaction  by  the  leverage 
customer  was  a  sale  oT  a  short  leverage 
contract  to  the  leverage  transaction 
merchant;  { 

(p)  "Delivery  on  a  leverage  contract" 
means  the  making  (in  the  case  of  an 
initial  sale  by  a  leverage  customer)  or 
taking  (in  the  case  of  an  initial  purchase 
by  a  leverage  customer)  of  delivery  by  a 
leverage  customer  of  the  commodity 
subject  to  a  leverage  contract;  | 

»        •        •        •        * 

(t)  "Leverage  account  equity"  means: 
(1)  For  all  long  leverage  contracts  in  a 
leverage  customer's  account,  the  amount 
equal  to  the  aggregate  value  of  such 
leverage  contracts  in  the  leverage     j 
customer's  account,  based  on  the      I 
leverage  transaction  merchant's  current 
bid  prices  for  such  contracts,  less  the 
amount  owed  to  the  leverage 
transaction  merchant  by  the  leverage 


customer  pursuant  to  such  contracts: 
and 

(2)  For  all  short  leverage  contracts  in  a 
leverage  customer's  account,  the 
aggregate  amount  owed  to  the  leverage 
customer  by  the  leverage  transaction 
merchant  pursuant  to  all  such  contracts 
less  the  amount  equal  to  the  value  of  all 
such  leverage  contracts  in  the  leverage 
customer's  account,  based  on  the 
leverage  transaction  merchant's  current 
ask  prices  for  such  contracts; 
•        •        •        *        * 

(w)  "Leverage  contract"  means  a 
contract,  standardized  as  to  terms  and 
conditions,  for  the  long-term  (ten  years 
or  longer]  purchase  ("long  leverage 
contract ")  or  sale  ("short  leverage 
contract")  by  a  leverage  customer  of  a 
leverage  commodity  which  provides  fon 

(1)  Participation  by  the  leverage 
transaction  merchant  as  a  principal  in 
each  leverage  transaction; 

(2)  Initial  and  maintenance  margin 
payments  by  the  leverage  customer; 

(3)  Periodic  payment  by  the  leverage 
customer  or  accrual  by  the  leverage 
transaction  merchant  of  a  variable 
carrying  charge  or  fee  on  the  unpaid 
balance  of  a  long  leverage  contract,  and 
periodic  payment  or  crediting  by  the 
leverage  transaction  merchant  to  the 
leverage  customer  of  a  variable  carrying 
charge  or  fee  on  the  initial  value  of  the 
contract  plus  any  margin  deposits  made 
by  the  leverage  customer  in  connection 
with  a  short  leverage  contract; 

(4)  Delivery  of  a  commodity  in  an 
amount  and  form  which  can  be  readily 
purchased  and  sold  in  normal 
conunercial  or  retail  channels: 

(5)  Delivery  of  the  leverage 
commodity'  after  satisfacliomof  the 
balance  due  on  the  contract;  and 

(6)  Determination  of  the  contract 
purchase  and  repurchase,  or  sale  and 
resale  prices  by  the  leverage  transaction 
merchant;  and 

(x)  "Leverage  transaction"  means  the 
purchase  or  sale  of  any  leverage 
contract,  the  repurchase  or  resale  of  any 
leverage  contract,  the  delivery  of  the 
leverage  commodity,  or  the  liquidation 
or  rescission  of  any  such  leverage 
contract  by  or  to  the  leverage 
transaction  merchant. 

.4.  Section  31.8  is  amended  by  revising 
paragraphs  (a),  (b).  (c)  and  (f)  to  read  as 

follows: 

§  31.6    Registration  of  leverage 
commodities. 

(a )  Registration  of  leverage 
commodities.  Each  leverage  commodity 
upon  which  a  leverage  contract  is 
offered  for  sale  or  purchase' or  is  sold  or 
purchased  by  a  particular  leverage 
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transaction  merchant  must  be 
separately  registered  with  the 
Commission.  Registration  will  be 
granted  only  when  the  following 
conditions  are.  and  continue  to  be.  met: 

(1)  The  person  requesting  registration 
of  a  leverage  commodity  is  a  registered 
leverage  transaction  merchant  or  is 
permitted  to  continue  in  business 
pending  registration  in  accordance  with 
§  31.5(c): 

(2)  The  commodity  to  be  registered  is 
a  leverage  commodity  as  defined  in 

9  31.4(g): 

(3)  There  exists  a  widely  accepted  and 
broadly  disseminated  commercial  or 
retail  cash  price  series  for  the 
commodity: 

(4)  The  commodity  can  be  readily 
purchased  or  sold  in  normal  commercial 
or  retail  channels  by  leverage  customers 
making  or  faking  delivery  on  a  leverage 
contract;  and 

(5)  The  terms  and  conditions  of  the 
leverage  contracts  based  on  the  leverage 
commodity  are  consistent  with  the  Act 
and  the  regulations  thereunder,  and  are 
not  contrary  to  the  public  interest. 

(b)  Application  for  registration. 
Applications  to  register  leverage 
commodities  should  be  Tded  with  the 
Commission  at  its  Washington.  D.C. 
headquarters.  Attn:  Secretariat.  Three 
copies  of  each  such  submission  should 
be  filed.  The  Commission  may  return 
any  apphcation  which  does  not  comply 
with  the  form  and  content  requirements 
of  this  section.  Each  applicant  must: 

(1)  Provide  evidence  that  the  person 
applying  for  registration  of  the  leverage 
commodity  is  registered,  or  is  permitted 
to  continue  in  business  pending 
registration  in  accordance  with  {  31.5(c). 
or  has  applied  to  the  Commission  for 
registration  as  a  leverage  transaction 
merchant: 

(2)  Provide  an  explanation  of  the 
distinguishing  characteristics  of  the 
leverage  commodity  for  which 
registration  is  sought,  including  a 
complete  description  of  the  cash  market 
for  the  leverage  commodity,  and  for  the 
spot,  forward,  and  futures  markets  for 
the  generic  commodity; 

(3)  Specify  a  commercial  or  retail  cash 
price  series  including  prevailing 
premiums  or  discounts  governing  cash 
market  transactions  in  the  quantities 
specified  by  the  leverage  contract  and 
justify  the  use  of  such  price  series  with 
respect  to  the  particular  leverage 
commodity  for  which  registration  is 
sought: 

(4)  Provide  evidence  and  a  complete 
evaluation  of  how  the  distinguishing 
characteristics  of  the  leverage 
commodity  would  be  expected  to  affect 
the  ability  of  leverage  customers 
electing  to  make  or  take  delivery  of  the 


commodity  at  an  economic  price  in 
normal  cash  market  channels; 

(5)  Include  a  description  of  the 
commodity  inspection  and/or 
certification  procedures  typically 
required  for  commercial  or  retail  sales  of 
the  specified  commodity.  Such 
description  must  be  accompanied  by 
information  regarding  the  availability  of 
any  normally  required  certification  or 
inspection  service  at  the  delivery  points 
including  those  of  the  leverage 
transaction  merchant;  and 

(6)  Include  copies  of  all  leverage 
contracts  which  are  to  be  offered  by  the 
leverage  transaction  merchant  on  the 
leverage  commodity. 

(c)  Continuing  registration  of  leverage 
commodities.  A  registered  leverage 
transaction  merchant  must  be  submit  to 
the  Commission  for  its  review,  at  least 
forty-five  (45)  days  before  their  effective 
date,  any  proposed  changes  in  the 
specifications  of  the  leverage 
commodity  and  the  terms  and 
conditions  of  the  leverage  contract  from 
those  submitted  as  part  of  the 
registration  application  unless  such 
contract  specifically  provides  that  such 
terms  and  conditions  are  subject  to 
change.  Three  copies  of  each  such 
submission  must  be  furnished  to  the 
Commission  at  its  Washington,  D.C. 
headquarters.  Attn:  Secretariat.  The 
Commission  may  return  any  submission 
which  does  not  comply  with  the  form 
and  content  requirements  of  this  section. 
Each  such  submission  must,  in  the 
following  order: 

(1)  Explain  how  any  such  changes 
might  affect  the  ability  of  leverage 
customers  to  realize  the  leverage 
commodity's  economic  value  and  how 
such  amendments  might  affect  the 
ability  of  leverage  customers  making  or 
taking  delivery  to  buy  or  sell  the 
leverage  commodity: 

(2)  Explain  the  effect  of  such  changes 
upon  the  continued  appropriateness  of 
the  commercial  or  retail  cash  price 
series  submitted  pursuant  to  paragraph 
(b)(3)  of  this  section,  or,  as  an 
alternative,  submit  a  new  price  series 
and  a  justification  of  its  use:  and 

(3)  Indicate  whether,  if  such  changes 
are  applied  to  existing  leverage 
commodities,  there  will  be  a  change  in 
the  economic  value  of  such  commodities 
and,  if  so,  quantify  the  extent  of  such 
changes. 

•        •        •        •        • 

(f)(1)  The  Commission  hereby 
delegates  to  the  Director  of  the  Division 
of  Economic  Analysis  until  such  time  as 
the  Commission  orders  otherwise,  all 
functions  reserved  to  the  Commission  in 
paragraphs  (b)  and  (c)  of  this  section. 


(2)  The  Director  of  the  Division  of 
Economic  Analysis  may  submit  any 
matter  which  has  been  delegated  to  the 
Director  under  paragraph  (f)(1)  of  this 
section  to  the  Commission  for  its 
consideration. 

5.  Section  31.7  is  amended  by  revising 
paragraph  (c)  to  read  as  follows: 

§  31.7    Maintenance  of  minimum  financial, 
cover  and  segresatlon  requirements  by 
leverage  transaction  merdMnts. 
•         •         •        *        « 

(c)  The  requirements  of  S9  1.12(c). 
1.12(d),  1.12(e)  and  1.12(g)  of  this  chapter 
shall  apply  to  registered  leverage 
transaction  merchants  and  to  persons 
who  have  applied  for  registration  as 
leverage  transaction  merchants,  as  if  in 
those  paragraphs  the  term  "leverage 
transaction  merchant"  were  substituted 
for  the  phrase  "applicant  or  registrant," 
except  that  persons  who  have  applied 
for  registration  as  leverage  transaction 
merchants  are  not  required  to  send 
notices  required  to  be  filed  under  this 
section  to  the  National  Futures 
Association.  I 

6.  Section  31.8  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

§  31.S    Cover  of  leverage  contracts. 

(a)(1)  Each  leverage  transaction 
merchant  must  at  all  times  maintain 
cover  of  at  least  90  percent  of  the 
amount  of  physical  commodities  subject 
to  open  long  leverage  contracts  entered 
into  with  leverage  customers,  and  must 
at  all  times  also  maintain  cover  of  at 
least  90  percent  of  the  amount  of 
physical  commodities  subject  to  open 
short  leverage  contracts  entered  into 
with  leverage  customers.  At  least  25 
percent  of  the  amount  of  physical 
commodities  subject  to  open  long 
leverage  contracts  must  be  covered  by 
the  types  of  permissible  cover  set  forth 
in  paragraph  (a)(2)  (i)  and  (ii)  of  this 
section. 

(2)  Permissible  cover  for  a  long 
leverage  contract  is  limited  to: 

(i)  Warehouse  receipts  for  the 
leverage  commodity  subject  to  the 
leverage  contract  held  in  commercial 
banks  located  in  the  United  States  or  in 
approved  contract  market  depositories: 
Provided,  That  the  balance  of  the 
principal  and  accrued  interest  on  any 
loan  against  such  warehouse  receipts 
does  not  exceed  70  percent  of  the 
current  market  value  of  the  commodity 
represented  by  each  receipt. 

(ii)  Warehouse  receipts  for  gold 
bullion  in  the  case  of  leverage  contracts 
for  bulk  gold  coins,  bulk  gold  coins  in 
the  case  of  leverage  contracts  for  gold 
bullion,  silver  bullion  in  the  case  of 
leverage  contracts  on  bulk  silver  corns 
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and  bulk  silver  coins  in  the  case  of 
leverage  contracts  on  silver  bullion, 
which  are  held  in  commercial  banks 
located  in  the  United  Slates  or  in 
approved  contract  market  depositories: 
Provided,  That  the  balance  of  the 
principal  and  accrued  interest  on  any 
loans  against  such  warehouse  receipts 
does  not  exceed  70  percent  of  the 
current  market  value  of  the  commodity 
for  which  it  represents  cover. 

(iii)  (A)  Purchases  for  future  delivery 
on  or  subject  to  the  rules  of  the  contract 
market  of  the  same  generic  commodity 
subject  to  the  leverage  contract,  or  of 
the  same  alternative  commodities 
provided  for  in  paragraph  (a)(2)|ii)  of 
this  section;  or 

(B)  Purchase  of  call  commodity 
options  for  the  same  generic  commodity 
subject  to  the  leverage  contract,  or  of 
the  same  alternative  commodities 
provided  for  in  paragraph  (a](2)(ii)  of 
this  section,  on  or  subject  to  the  rules  of 
a  contract  market  in  accordance  with 
the  provisions  of  Part  33  of  this  chapter: 
Provided,  That  the  market  value  of  the 
actual  commodity  or  futures  contract 
which  is  the  subject  of  such  option  is 
more  than  the  value  of  the  underlying 
commodity  based  on  the  strike  price  of 
the  option. 

(3)  Permissible  cover  for  a  short 
leverage  contract  is  limited  to: 

(i)  Sales  for  future  delivery  on  or 
subject  to  the  rules  of  a  contract  market 
of  the  same  generic  commodity  subject 
to  the  leverage  contract,  or  of  the  same 
alternative  commodities  provided  for  in 
paragraph  (a)[2)(ii)  of  this  section:  or 

(ii)  Purchases  of  put  commodity 
options  for  the  same  generic  commodity 
subject  to  the  leverage  contract,  or  of 
the  same  alternative  commodities 
provided  for  in  paragraph  (a](2](ii)  of 
this  section,  on  or  subject  to  the  rules  of 
a  contract  market  in  accordance  with 
the  provisions  of  Part  33  of  this  chapter: 
Provided,  That  the  market  value  of  the 
actual  commodity  or  futures  contract 
which  is  the  subject  of  such  option  is 
loss  than  the  value  of  the  underlying 
commodity  based  on  the  strike  price  of 
the  option  . 

«  •  *  *  k 

7.  Section  31.10  is  revised  to  road  as 
follows: 

§31.10    Repurchase  and  resale  of  leverage 
contracts  by  leverage  transaction 
merchants. 

(a)  No  leverage  transaction  merchant 
shall  offer  to  sell  or  sell  a  long  leverage 
contract  involving  a  leverage  commodity 
to  any  leverage  customer  at  any  time 
when  such  leverage  transaction 
merchant  is  not  offering  to  repurchase 
from  any  of  its  leverage  customers  any 
long  leverage  contract  involving  the 


same  leverage  commodity  previously 
sold  by  the  leverdge  transaction 
merchant  to  a  leverage  customer. 

(b)  No  leverage  transaction  merchant 
shall  offer  to  purchase  or  purchase  a 
short  leverage  contract  involving  a 
leverage  commodity  from  any  leverage 
customer  at  any  time  when  such 
leverage  transaction  merchant  is  not 
offering  to  resell  to  any  of  its  leverage 
customers  any  short  leverage  contract 
involving  the  same  leverage  commodity 
previously  purchased  by  the  leverag.^ 
transaction  merchant  from  a  leverage 
customer. 

8.  Section  31.11  is  amended  by 
revising  paragraphs  (a)  and  (k)  to  read 
as  follows: 

§31.11    Disdosur*. 

(a)  Except  as  provided  in  paragraph  (i) 
of  this  section,  prior  to  the  opening  of  a 
leverage  customer  account,  a  leverage 
transaction  merchant  soliciting  an  order 
for  any  leverage  contract  shall  furnish  to 
the  prospective  leverage  customer  a 
dated  Disclosure  Document  and  receive 
from  such  prospective  leverage 
customer  a  signed  and  dated  copy  of  the 
risk  disclosure  statement  contained  in 
such  document  which  acknowledges 
that  the  customer  received  and 
understood  the  Disclosure  Document. 
The  Disclosure  Document  shall  contain 
then  current  information  with  respect  to 
the  leverage  contract  being  offered  by 
the  person  soliciting  the  order  thereter, 
and  shall  contain: 

(1)  The  following  bold-faced  risk 
disclosure  statement  in  at  least  ten-point 
type  on  the  first  page  of  the  Disclosure 
Document: 

BECAUSE  OF  THE  UNPREDICTABLE 
NATURE  OF  THE  PRICES  OF 
PRECIOUS  AND  OTHER  METALS  AND 
FOREIGN  CURRENCIES,  LEVERAGE 
CONTRACTS  INVOLVE  A  HIGH     , 
DEGREE  OF  RISK  AND  ARE  NOT   I 
SUITABLE  FOR  MANY  MEMBERS  OF 
THE  PUBIJC.  THE  LEVERAGE 
CUSTOMER  SHOULD  BE  AWARE 
THAT  THE  VALUE  OF  A  LEVERAGE 
CONTRACT  ORIGINALLY 
PURCI I ASED  BY  A  CUS'I  OMKR 
("LONG  LEVERAGE  CONTRACT"), 
MUST  EXCEED  THE  BREAKEVEN 
PRICE  BEFORE  IT  IS  POSSIBLE  TO 
REALIZE  A  PROHT  ON  THE 
CONTRACT.  SIMILARLY.  THE  VALUE 
OF  A  LEVERAGE  CONTRACT 
ORIGINALLY  SOLD  BY  A  LEVERAGE 
CUSTOMER  ("SHORT  LEVERAGE 
CONTRACT")  MUST  BE  LESS  THAN 
THE  BREAK-EVEN  PRICE  BEFORE  IT 
IS  POSSIBLE  TO  REALIZE  A  PROFIT 
ON  THE  CONTRACT.  AN 
ILLUSTRATIVE  BREAK-EVEN 
CALCUIAllON  FOR  A  LONG 


LEVERAGE  CONTRACT  IS 
ATTACHED  TO  THIS  DOCUMENT. 
YOU  ARE  ENTITLED  TO  RECEIVE  A 
CALCULATION  OF  THE  BREAK-EVEN 
PRICE  FOR  YOUR  PARTICULAR  LONG 
LEVERAGE  CONTRACT  PURCHASE 
WITH  YOUR  CONHRMATION. 

YOU  SHOULD  ALSO  UNDERSTAND 
THAT  THE  CHARGES  FOR  SIMILAR 
LEVERAGE  CONTRACTS  MAY  VARY 
AMONG  LEVERAGE  FIRMS,  AND 
THAT  SUCH  HRMS  HAVE  COMPLETE 
DISCRETION  IN  SETTING  THEIR 
CHARGES  AND  THE  PRICE  OF  THE 
LEVERAGE  CONTRACTS  THEY 
OFFER.  PRIOR  TO  ENTERING  INTO 
ANY  LEVERAGE  CONTRACT  A 
PROSPECTIVE  LEVERAGE 
CUSTOMFJl  SHOULD  COMPARE  THE 
CHARGES  AND  PRICES  OF  SUCH 
RRMS  WITH  EACH  OTHER  AND 
WITH  THE  COMMISSIONS  FOR  AND 
PRICES  OF  FUTURES  CONTRACTS 
TRADED  ON  DESIGNATED 
EXCHANGES. 

YOU  SHOULD  ALSO  BE  AWARE 
THAT  YOU  ARE  SUBJECT  TO 
MARGIN  CALLS.  THE  LEVERAGE 
FIRM  RESERVES  THE  RIGHT  TO 
LIQUIDATE  YOUR  POSITION  IF  YOU 
DO  NOT  RESPOND  TO  A  MARGIN 
CALL  WITHIN  THE  TIME  SPECIFIED 
IN  YOUR  LEVERAGE  AGREEMENT.  IN 
ANY  EVENT,  IF  THE  EQUITY  IN  YOUR 
CONTRACT  AT  ANY  TIME  FALLS 
BELOW  50%  OF  THE  MINIMUM 
MARGIN,  YOUR  CONTRACT  MAY  BE 
UQUIDATED  WITHOUT  PRIOR 
NOTICE.  YOU  MUST,  HOWEVFJl,  BE 
NOTIFIED  OF  UQUIDATION  WITHIN 
NO  MORE  THAN  24  HOURS 
THEREAFTER  AND  PERMITTED  TO 
RFJISTABUSH  YOUR  CONTRACT  FOR 
A  PERIOD  OF  5  BUSINESS  DAYS. 
LEVERAGE  CONTRACTS 
PURCHASED  FROM  A  LEVERAGE 
TRANSACTION  MERCHANT  ARE  RE- 
ESTABLISHED AT  THE  THEN 
PREVAILING  BID  PRICE  AND 
LEVERAGE  CONTRACTS  SOLD  TO  A 
LEVERAGE  TRANSACTION 
MERCHANT  ARE  RE-ESTABLISHED 
AT  THE  THEN  PREVAILING  ASK 
PRICE  WITHOUT  COMMISSIONS, 
FEES  OR  OTHER  MARK-UPS  OR 
CHARGES  UNDER  RULES  SET  BY  THE 
COMMODITY  FUTURES  TRADING 
COMMISSION.  AS  MORE 
COMPLETELY  DESCRIBED  IN  THIS 
DISCLOSURE  DOCUMENT.  IN  CASE 
OF  LIQUIDATION,  ALL  OF  YOUR 
FUNDS  MAY  BE  USED  TO  SETTLE 
THE  DEFICIT  IN  THE  ACCOUNT,  AND 
YOU  MAY  BE  LIABLE  FOR 
ADDITIONAL  FUNDS  TO  SETTLE  IN 
FULL, 
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IK  YOU  ARE  A  FIRST-TIME  LEVERA(;E 
CUSTOMER.  YOU  MAY  RF£CIND 
YOUR  F«ST  LEVERAGE 
TRANSACTION  SUBJECT  ONLY  TO 
ACI U  Al.  PRICE  LOSSES  BUT 
OTHERWISE  WITHOUT  PENAl.TY 
FOR  THREE  BUSINESS  DAYS 
FOIJ.OWING  AND  INCLUDING  THE 
DAY  OI-  RECEIPT  OF  THE 
CON  KIRN*  ATION. 

YOU  SHOULD  BE  AWARE  THAI  IN 
ORDER  TO  REAUZE  ANY  VALUE 
FROM  A  LONC;  LEVFJtAGE 
CONTRACT.  THE  LEVFJIAGF 
TRANSACTION  MFJ^CHANT  WHICH 
SOIU  YOU  THE  LEVERAGE 
CONTRACr  MUST  REPURCHASE  IT. 
OR  YOU  MUST  PAY  THE  lE.VERAGE 
1 RANSACIION  MERCHANT  THE 
FUI  I.  I-URCHASE  PRICE  FOR  THE 
I.EVERA(;F  CONTRACT.  TAKE 
DEI  IVFJ^Y  OF  rUF.  IJ=:VERAGE 
COMMODITY.  AND  THFN  SEU.  li  11-. 
IJ:VF.RAGE  COMMODITY.  K)SSIBLY 
AT  A  LOWER  PRICE  TIL\N  THE  PRICF: 
PAID  I O  Pl?RCHASE  'RIE  If.VERAGE 
COMMODITY  FROM  HIE  IJIVERAGF 
1 RANSACTION  MERCHANT.  YOir 
SHOIIX)  ALSO  BE  AWARE  TFL\T  IN 
ORDER  lO  REAUZE  ANY  VAI.l'F 
FROM  A  SI  lOR  r  lEVEk AGE 
C  OVIKACT.  THE  I.EVFJIAGF 
IRANSACTION  MERCHAN1  TO 
WHICH  VOU  SOLD  THE  IJIVERAGF 
CON  iRACrr  MUST  RESEU.  IT  1 0 
YOl!.  OR  YOU  MUST  ACQUIRE  IMF 
i  EVER  AGE  COMMODITY  IN  ORDER 
'lO  MAKE  DEI.IV  FRY  TO  THE 
LEVERAGE  TRANSACTION 
MERCHANT.  PC>SSIBLY  AT  A  HIGHF.R 
PRICF  1  HAN  THE  PRICF  YOU  WIl  I 
RFCI.IVE  FRCiM  THE  LfA'ERAGF 
IT^ANSACTION  MFJiCHANI 
TI  ^VHL  IS  NO  MARKET  FOR  THI 
U.VERAGE  CONTRACT  I TSEU 
OTI IFJ*  n  IAN  TO  HAVE  IT 
REPURCHASED  BY  OR  RESOLD  lO 
1HF  U-iVERAGE  TRANSACTION 
MFJICI  lANl .  A  LEVERAGE 
TRANSACTION  MERCHANT  IS 
UNDER  NO  OBUGATION  lO  OH>h 

TO  rep'jrc:hase  ok  RESEI  j.  a 

IJ- VERAGE  CO.\ TRACf  AT  AU 
TIMES.  ALTHOUGH  THE  LtVERAtl^ 
1  RANSACTnON  MERCHANT  MUST 
OFFER  TO  REPURCHASE  ANY  LONG 
U;VERAGE  CONTRACT  PREVIOUSLY 
PURCHASED  BY  A  LEVERAGE 
CUSTOMER  AT  ANY  TIMF  DURING 
WHICH  THE  LEVERAGh 

iR'\nsac;tionmfu*chani  is 
offering  to  enter  into  suc;u 
pl!rcfl\ses  by  hs  c:us  i omfrs 
involving  the  s.'kmf  ifveracif 

CO.MMODITY.  AND  TI  IE  lEVFJv  AGI 
TRANSACTION  MFRCHAXI  MIST 
OFFER  TO  RESELL  ANY  Sf  lORI 
LEVERAGE  CONTRACT  PKFVIOUSI.V 


SOLD  BY  A  LEVERAGE  CUSTOMER 
AT  ANY  TIME  DURING  WHICH  THE 
LEVERAGE  TRANSACTION 
MERCHANT  IS  OFI-TRING  TO  ENTER 
INTO  SUCH  SALES  BY  ITS 
CUSl  OMERS  INVOLVING  THE  SAME 
I£VERAGE  COMMODITY.  AS  NOTED 
ABOVE.  HOWEVER.  A  LEVERAGE 
TRANSACTION  MERCHANT  HAS 
COMPLETE  DISCRETION  IN  SETl  ING 
HIE  PRICE  AND  ANY  CHARGF.S 
RFJJVTED  THERETO. 

THF,  COMMODITY  FUTURES 
ITIADING  COMMISSION  HAS  NOI 
PASSED  UPON  THE  MERITS  OF 
IFIESE  LEVERAGE  CONTRACTTS  AS 
AN  INVESTMENT  VEHlClj:  NOR 
UPON  THE  ACCURACY  OR 
ADEQUACY  OF  THIS  DISCLOSURE 
DCX:UMENT.  ANY  REPRESENTATION 
TO  THE  CONTRARY  IS  A  VIOLATION 
OF  THE  COMMODITY  EXCFL\NGE 
ACT  AND  THE  REGUIATIONS 
IFiEREUNDER. 

(2)  Immedlaleiy  following  tht- 
statement  required  by  paragraph  (a|(l) 
of  this  section,  a  section,  captioned 
"Provisions  of  Leverage  Contract"  in  at 
least  ten  point  type,  containing  the-  tenns 
and  conditions  of  the  leverage  contract 
being  offered.  This  information  must  be 
provided  in  the  order  specified  in 
paragraphs  (aH2)  (i)  through  (xi)  of  this 
sc-ction.  with  a  clear  demarcation  or 
separation  between  each  item  according 
to  the  paragraph  of  the  section  to  which 
it  corresponds,  and  include: 

(i)  The  duration  or  expiratioti  date  of 
the  leverage  contract: 

|ii)  The  distinguishing  characteristics 
of  the  contract  and  of  the  leverage 
commodity,  including,  in  particular, 
thctse  characteristics  of  the  leverage 
commodity  enumerated  in  {  31.4(g)(l)(i)- 
(iii|.  (2).  and  (31  (i)  and  [uf. 

(tii)  A  description  of  the  following 
charges  for  each  leverage  contract 

(A)  Initial  charges, 

(B|  C'arryirjg  charges: 

|C|  I  crmination  charges: 

|iv )  .'\  description  of  the  bid  and  ask 
prit « «.  of  eitch  leverage  contract: 

i  V )  .An  explur.ation  of  the  margins 
applu  able  to  each  leverage  contract, 
mchiding.  as  required,  initial  margins, 
minimum  margins  and  maintenam  f 
margins; 

(vi|  A  description  of  the  leverage 
luslumers  responsibilities  with  respect 
to  margin  calls,  including  the  timing  of 
such  « dlls  and.  it  applicable,  the 
circumstdnces  under  which,  time  a'ter 
which,  ciod  the  order  in  which  the 
le\er;ige  transaction  merchant  may. 
rotis'^itent  with  S  31.18  liquidate  a 
customers  position  in  the  leverage 
t.imtrari: 


(vii)  A  description  of  the  manner  in 
which  a  leverage  customer  may  seek  to 
have  a  leverage  contract  repurchased  or 
resold  by  the  leverage  transaction 
merchant,  including  an  explanation  of 
the  procedure  to  be  followed  by  the 
leverage  transaction  merchant  to  effect 
such  repurchase  or  resale  and  the 
manner  in  which  the  repurchase  or 
resale  price  is  determined; 

(viii)  A  statement  to  the  effect  that 
other  persons  may  be  unwilling  to  buy 
frem  the  leverage  customer  the  leverage 
commodity  that  is  deliverable  on  the 
leverage  contract  or,  in  the  case  of  metal 
or  coins,  may  be  unwilling  to  buy  such 
metal  or  coins  without  first  requiring  an 
inspection  or  assay  at  the  expense  of  the 
leverage  customer:  a  statement  to  the 
effect  that  the  leverage  transaction 
merchant,  in  the  ca.se  of  metal  or  coins, 
may  be  unwilling  to  accept  delivery  and 
pay  for  such  metal  or  coins  without  First 
requiring  an  inspection  or  assay  at  the 
expense  of  the  leverage  customer  and  a 
description  of  any  other  requirements 
for  the  delivery  of  a  leverage  commodity 
by  a  leverage  customer  to  a  leverjige 
transaction  merchant  in  connection  with 
a  short  leverage  contract; 

(ix)  A  clear  explanation  of  any  forre 
muifure  clauses  pertaining  to  each 
leverage  contract: 

(x)  A  description  of  any  malerial  risks 
not  included  in  the  statements  required 
by  paragraph  (a)(1)  of  this  section:  and 

(xi)  An  identification  of  the 
commercial  or  retail  cash  price  series 
filed  in  accordance  with  {  31.6,  along 
with  clearly  specified  premiums  and 
discounts,  if  applicable,  which  the 
leverage  customer  or  prospective 
leverage  customer  can  use  to  evaluate  a 
leverage  contract  and  a  widely  available 
source  from  which  such  price  quotes 
may  be  obtained  on  a  timely  basis. 

(3)  An  illustrative  example  of  a  long 
leverage  transaction  which  includes  a 
calcnlation  of  the  break-even  price  in 
the  format  specified  by  the  Commission 

(4)(i)  The  name,  address  of  the  main 
business  office,  main  business  telephone 
number  and  form  of  orsanizaficm  ol  the 
leverage  transaction  merchant.  If  (he 
address  of  the  main  business  office  is  a 
post  office  box  number,  the  lexerage 
transaction  merchant  mu.^t  stale  where 
its  books  and  records  wil!  be  kcpl; 

(ii)  The  name  of  each  principal  ol  the 
leverage  transaction  merchant; 

(iii)  The  business  background,  for  the 
five  years  preceding  the  dale  of  the 
statement,  of: 

(A)  The  leverage  transaction 
merchant:  and 

(B)  Each  principal  o|  the  leverage 
transaction  merchant. 
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The  leverage  transaction  merchant  must 
include  in  the  description  of  the 
business  background  of  'iach  such 
person  the  name  and  m'  n  business  of 
that  person's  employer6  business 
associations  or  business  ventures  and 
the  nature  of  the  person's  duties 
performed  for  the  employers  or  in 
connection  with  the  associations  or 
ventures. 

(5)(i)  A  statement  whether  any 
principal  of  the  leverage  transaction 
merchant  has  entered  into  or  intends  to 
enter  into  long  or  short  leverage 
contracts  for  his  own  account  and.  if  so. 
whether  leverage  customers  will  be 
permitted  to  inspect  the  records  of  that 
person's  trades;  and 

(ii)  If  principals  of  the  leverage 
transaction  merchant  will  not  enter  into 
or  do  not  intend  to  enter  into  long  or 
short  leverage  contracts  for  their  own 
account,  the  leverage  transaction 
merchant  must  so  state  with  respect  to 
each  principal. 

(6)(i)  Any  material  administrative  or 
civil  action  involving  any  activity  or 
conduct,  or  related  to  any  statute,  set 
forth  in  Sections  8a(2)  or  8a(3)  of  the 
Act.  or  any  material  criminal  action 
brought  within  the  five  years  preceding 
the  date  of  the  document  against  the 
leverage  transaction  merchant  or  any 
principal  of  the  leverage  transaction 
merchant;  and 

(ii)  If  there  has  been  no  such  action 
against  any  of  the  foregoing  persons,  the 
leverage  transaction  merchant  must 
make  a  statement  to  that  effect  with 
respect  to  each  such  person. 

(k)(l)  Within  24  hours  after  the  entry 
into  a  long  leverage  contract  with  a 
customer,  each  leverage  transaction 
merchant  shall  furnish  to  such  customer, 
by  flrst-class  mail  or  other,  at  least 
equivalent,  means  of  communication,  a 
written  Confirmation  Statement  in  a 
format  specified  by  the  Commission 
containing: 

(i)  The  following  bold-face  statement 
in  at  least  ten  point  type: 
IF  YOU  ARE  A  FIRST-TIME  LEVERAGE 
CUSTOMER,  YOU  MAY  RESCIND 
YOUR  FIRST  LEVERAGE 
TRANSACTION  SUBJECT  ONLY  TO 
ACTUAL  PRICE  LOSSES  BUT 
OTHERWISE  WITHOUT  PENALTY 
FOR  THREE  BUSINESS  DAYS 
FOLLOWING  AND  INCLUDING 
RECEIPT  OF  THIS  CONFIRMA HON. 
ACTUAL  LOSSES  ON  A  LEVERAGE 
CONTRACT  PURCHASED  FROM  A 
LEVERAGE  TRANSACTION 
MERCHANT  ARE  CALCULATED  BY 
SUBTRACTING  THE  ASK  PRICE  OF 
THE  LEVERAGE  CONTRACT  AT  THE 
TIME  OF  THE  CUSTOMERS 


RESCISSION  FROM  THE  ASK  PRICE 
AT  WHICH  THE  LEVERAGE 
CONTRACT  WAS  PURCHASED  AND 
WHICH  APPEARS  ON  THIS 
CONHRMATION.  TO  RESCIND  THIS 
CONTRACT  SEND  A  TELEGRAM  TO  • 
(name  and  address  of  LTM)  OR  YOU 
MAY  TELEPHONE  (name  of  LTM)  AT 
(telephone  number).  IF  YOU  RESCIND 
BY  TELEPHONE.  YOU  MUST  ALSO 
SEND  IMMEDIATE  WRITTEN 
AFFIRMATION  BY  TELEGRAM, 
CERTIFIED  LETTER  OR  BY  AT  LEAST 
EQUIVALENT  MEANS  TO  THE 
ADDRESS  PROVIDED  ABOVE;  and 

(ii)  The  following  additional 
information: 

(A)  The  date  the  leverage  contract 
was  entered  into; 

(B)  The  transaction  identification 
number;  | 

(C)  The  name  of  the  leverage 
commodity; 

(D)  The  expiration  date  of  the 
leverage  contract; 

(E)  The  price  at  which  the  leverage 
commodity  was  purchased; 

(F)  The  number  of  contracts  covered 
by  the  Confirmation  Statement; 

(G)  The  total  cost  of  the  leverage 
contracts  covered  in  the  Confirmation 
Statement,  which  equals  the  leverage 
transaction  merchant's  ask  price  in 
dollars  per  contract  multiplied  by  the 
number  of  contracts; 

(H)  The  initial  charges,  in  dollars  per 
contract,  incurred  by  the  leverage 
customer  at  the  time  the  contract  is 
entered  into; 

(I)  The  carrying  charges,  in  dollars  per 
contract,  cumulated  for  one  year,  based 
on  the  charges  prevailing  at  the  time  the 
contract  is  entered  into; 

(I)  The  termination  charges,  in  dollars 
per  contract,  incurred  if  the  leverage 
contract  is  repurchased  or  liquidated  by 
the  leverage  transaction  merchant  or 
settled  by  delivery,  based  on  the 
charges  prevailing  at  the  time  the 
contract  is  entered  into; 

(K)  The  bid-ask  spread  prevailing  at 
the  close  of  business  on  the  day  the 
contract  is  entered  into; 

(L)  Based  upon  all  of  the  foregoing,  a 
calculation  of  the  break-even  price  of 
the  leverage  contract  and  percentage 
price  change  to  break  even; 

(M)  The  initial  leverage  margin,  in 
dollars  per  contract,  based  on  the  rates 
or  levels  prevailing  at  the  time  the 
contract  is  entered  into; 

(N)  The  minimum  leverage  margin,  in 
dollars  per  contract,  based  on  the  rates 
or  levels  prevailing  at  the  time  the 
contract  is  entered  into;  | 

(O)  The  maintenance  leverage  mafgih, 
in  dollars  per  contract,  based  on  the 


rates  or  levels  prevailing  at  the  time  the 
contract  is  entered  into; 

(P)  The  commercial  or  retail  cash 
price  series  filed  in  accordance  with 
§  31.6  available  to  the  leverage  customer 
to  evaluate  the  leverage  contract 
(including  any  applicable  premiums  or 
discounts),  and  where  quotes  of  this 
series  can  be  obtained  on  a  timely  basis. 

(2)  Within  24  hours  after  the  entry  into 
a  short  leverage  contract  with  a 
customer,  each  leverage  transaction 
merchant  shall  furnish  to  such  customer, 
by  first-class  mail  or  other,  at  least 
equivalent,  means  of  communication,  a 
written  Confirmation  Statement 
containing: 

(i)  The  following  bold-faced  statement 
in  at  least  ten  point  type: 

IF  YOU  ARE  A  HRST-TIME  LEVERAGE 
CUSTOMER,  YOU  MAY  RESCIND 
YOUR  FIRST  LEVERAGE 
TRANSACTION  SUBJECT  ONLY  TO 
ACTUAL  PRICE  LOSSES  BUT 
OTHERWISE  WITHOUT  PENALTY 
FOR  THREE  BUSINESS  DAYS 
FOLLOWING  AND  INCLUDING 
RECEIPT  OF  THIS  CONHRMATION. 
ACTUAL  LOSSES  ON  A  LEVERAGE 
CONTRACT  SOLD  TO  A  LEVERAGE 
TRANSACTION  MERCHANT  ARE 
CALCULATED  BY  SUBTRACTING  THE 
BID  PRICE  AT  WHICH  THE 
CONTRACT  WAS  SOLD  TO  THE 
LEVERAGE  TRANSACTION 
MERCHANT  AND  WHICH  APPEARS 
ON  THIS  CONFIRMATION  FROM  THE 
BID  PRICE  OF  THE  LEVERAGE 
CONTRACT  AT  THE  TIME  OF  THE 
CUSTOMERS  RESCISSION.  TO 
RESCIND  THIS  CONTRACT  SEND  A 
TELEGRAM  TO  (name  and  address  of 
LTM)  OR  YOU  MAY  TELEPHONE 
(name  of  LTM)  AT  (telephone  number). 
IF  YOU  RESCIND  BY  TELEPHONE. 
YOU  MUST  ALSO  SEND  IMMEDIATE 
WRITTEN  AFHRMATION  BY 
TELEGRAM.  CERTIFIED  LETTER  OR 
BY  AT  LEAST  EQUIVALENT  MEANS 
TO  THE  ADDRESS  PROVIDED  ABOVE: 
and 

(ii)  Such  other  information  concemng 
the  short  leverage  contract  as  is 
consistent  with  the  information  required 
by  §  31.11(k)(l)(ii)(A)-(K)  and  (M)-{P)  to 
be  furnished  to  customers  entering  into 
a  long  leverage  contract. 
***** 

8.  Section  31.12  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§31.12    Segregation. 

***** 

(b)  No  leverage  customer  funds 
deposited  in  accordance  with  paragraph 
(a)  of  this  section  shall  be  held,  disposed 


-T 1 


32 


Federal  Register  /  Vol.  50.  No.  1  /  Wednesday   January  2,  1985  /  Rules  and  Regulations 


y 


of,  used  or  treated  as  belonging  to  the 
depositing  person  or  any  person  other 
than  the  leverage  customers  from  whom 
the  leverage  customer  funds  were 
received:  Provided,  however.  That 
leverage  customer  funds  may  be  used  to 
purchase  obligations  of  the  United 
Slates,  general  obligations  of  any  state 
or  of  any  political  subdivision  thereof, 
obligations  fully  guaranteed  as  to 
principal  and  interest  by  the  United 
States,  or  unencumbered  warehouse 
receipts  for  inventory  held  in  approved 
contract  market  depositories  or  in 
commercial  banks  located  in  the  United 
States  which  represent  cover  for 
leverage  contracts  purchased  by  such 
leverage  customers,  or  may  be  deposited 
in  a  commodity  account  with  a  futures 
commission  merchant  to  margin  futures 
contracts  or  to  purchase  commodity 
options  traded  on  or  subiect  to  the  rules 
c>f  a  contract  market  which  are 
pt^niussible  cover  as  described  in 
S  31.B(a)  (2)  and  (3)  for  leverage 
contracts  entered  into  by  such  leveragr 
customers.  Any  u.se  of  leverage 
customer  funds  as  described  in  this 
paragraph  (b)  shall  be  made  through  an 
account  or  accounts  used  for  the  deposit 
of  leverage  customer  funds,  and 
proceeds  from  any  sale,  liquidation  or 
other  disposition  of  obligH.tions  or 
warrhouse  receipts  obtained  by  such 
u.se  shall  be  redeposited  in  these 
accoimts.  Each  person  that  uses 
leverage  customer  funds  to  purchase 
obligations  or  warehouse  receipts  of  thf 
type  described  in  this  paragraph  (b) 
shall  separately  account  for  and 
segregate  the  obligations  or  warehousi- 
receipts  as  belonging  to  leverage 
customers.  The  obligations  or 
Wcjrfhouse  receipts  shall  be  deposited 
\iiith  a  futures  commission  merchant. 
bfinkL  or  trust  company  in  the  United 
Slates  and  shall  be  deposited  under  an 
account  name  which  clearly  indicates 
that  it  contains  obligations  or 
v.arehouse  receipts  treated  as  belonging 
to  leverage  customers,  segregated  as 
required  by  this  section.  Each  person  so 
depositing  any  obligations  or  warehouse 
receipts  shall  obtain  and  retain  in  its 
flies  for  the  period  provided  in  S  1-31  of 
this  chapter  an  acknowledgment  from 
the  futures  commission  merchant,  bank 
or  tnist  company  wherein  the 
-obligations  or  warehouse  receipts  have 
been  deposited  that  the  futures 
commission  merchant,  bank  or  trust 
company  has  been  informed  that  the 
obligations  or  warehouse  receipts  are 
l>eing  treated  by  the  depositing  person 
as  belonging  to  leverage  customers  and 
are  being  held  in  accordant  r  vxith  thi 
provisions  of  this  section.  The  fiitures 
commission  merchant,  bank  or  trust 


company  shall  allow  inspection  of  such 
obligations  or  warehouse  receipts  at  any 
reasonable  time  by  any  representative 
of  the  Commission  or  designated  self- 
regulatory  organization,  if  any  Each 
person  that  uses  leverage  customer 
funds  to  margin  futures  contracts  or  to 
purchase  commodity  options  traded  on 
or  subject  to  the  rules  of  a  contract 
market  which  represent  permissible 
cover  for  leverage  contracts  entered  into 
by  such  leverage  customers  shall  use  a 
commodity  account  separate  from  any 
other  commodity  account  containing 
futures  contracts  which  do  not  represent 
cover.  The  leverage  customer  funds 
deposited  in  a  commodity  account  with 
a  futures  commission  merchant  to 
margin  futures  contracts  or  to  purchase 
commodity  options  traded  on  or  subject 
to  the  rules  of  a  contract  market  which 
represent  permissible  cover  for  leverage 
contracts  entered  into  by  such  leverage 
customers  shall  be  deposited  under  an 
account  name  which  clearly  indicates 
that  it  contains  obligations  treated  as 
belonging  to  leverage  customers, 
segregated  as  required  by  this  section. 
Each  person  so  depositing  any  leverage 
customer  funds  shall  obtain  and  retain 
in  its  flies  for  the  period  provided  in 
$  1.31  of  this  chapter  an 
acknowledgment  from  the  futures 
commission  merchant  wherein  the 
leverage  customer  funds  have  been 
deposited  that  (1)  the  futures 
commission  merchant  has  been 
informed  that  the  commodity  account  is 
being  treated  by  the  depositing  person 
as  belonging  to  leverage  customers  and 
is  being  held  m  accordance  with  the 
provisions  of  this  section,  (2)  the 
customers  on  whose  behalf  the  account 
is  maintained  by  the  leverage 
transaction  merchant  shall  not  be  liable 
for  any  margin  calls  or  other  required 
deposits  related  to  such  account,  and  (3) 
upon  liquidation  of  the  open  contracts  in 
the  account  the  futures  commission 
merchant's  claim  in  the  account  balance 
will  be  subordinate  to  that  of  leverage 
customers. 

•  •  •  •  « 

9.  Section  31.14  is  revised  to  read  a» 
follows: 

$31.14    RecortflieeplnQ. 

(a)  .Ml  books,  records  and  other 
documents  required  to  be  kept  by  this 
part  shall  be  kept  in  accordance  with 
the  provisions  of  S  1-31  of  this  chapter. 
In  addition,  infornrialion  concerning 
leverage  transactions  shall  be  made 
available  upon  request  of  the  Fjiecutive 
Dire'lor,  the  Director  of  the  Division  of 
Tradiug  and  Markets,  the  Director  of  the 
l)i\  ision  of  Economic  Analysis  or  the 
Director  of  the  Division  of  Enforcement, 


or  other  designees,  at  a  time  and  place 
and  in  such  form  and  manner  as  may  be 
specified  in  the  request. 

(b)  Each  leverage  transaction 
merchant  shall: 

(1)  Keep  full,  complete,  and  systematic 
records,  together  with  all  pertinent  data 
and  memoranda,  of  all  transactions 
relating  to  leverage  contracts, 
commodity  futures,  commodity  options 
and  cash  commodities  and  furnish  true 
and  correct  information  and  reports  as 
to  the  contents  or  the  meaning  thereof 
when  and  as  requested  by  any 
authorized  representative  of  the 
Commission,  designated  self-regulatory 
organization,  if  any,  or  the  United  States 
Department  of  Justice.  Included  among 
such  records  shall  be:  All  leverage 
contract  orders;  signature  cards: 
journals:  ledgers:  canceled  checks:  bank 
statements;  loan  agreements;  invoices: 
copies  of  confirmations:  copies  of 
statements  of  purchase,  sale, 
repurchase,  resale,  liquidation, 
rescission  and  delivery;  copies  of 
month-end  statements;  monthly  trial 
balances,  and  a  monthly  listing  as 
described  in  paragraph  (d)  of  this 
section;  reports,  letters  and  copies  of 
disclosure  statements  signed  by 
leverage  customers  as  described  in 

§  31.11;  promotional  material,  circulars, 
memoranda,  publications,  writings,  and 
all  other  literature  or  written  advice 
distributed  to  leverage  customers  or 
prospective  leverage  customers;  and  all 
other  records,  data  and  memoranda 
which  have  been  prepared  in  the  course 
of  the  business  of  the  leverage 
transaction  merchant  concerning 
leverage  contracts,  commodity  futures, 
commodity  options,  and  cash 
commodities; 

(2)  Keep  a  record  in  permam^nt  form 
which  shall  show  for  each  leverage 
customer's  account  carried  by  such 
leverage  transaction  merchant:  (i)  The 
true  name  and  address  of  the  person  for 
whom  such  account  is  carried:  (ii)  the 
principal  occupation  and/or  type  of 
business  of  the  person  for  whom  such 
account  is  carried:  (iii)  the  name  and    ^ 
address  of  any  other  person  who 
assumes  or  purports  to  assume  any 
financial  responsibility  for  or 
operational  control  of  such  account;  and 
(iv)  the  names  of  the  persons  who  have 
solicited  and  are  responsible  for  each 
leverage  customer's  account. 

(c)  Each  leverage  transaction 
merchant  shall,  as  a  minimum 
requirement,  prepare  regularly  and 
promptly,  and  keep  systematically  and 
in  permanent  form,  the  following: 

(1)  A  financial  ledger  which  will  show 
separately  for  each  leverage  customer's 
account  ^11  charges  against  and  credits 
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to  such  leverage  customer's  account, 
including  but  not  limited  to  all  charges 
and  credits  for  purchases,  repurchases, 
sales,  resales,  liquidations,  rescissions 
and  settlements  by  delivery  of  leverage 
contracts  (including  the  corresponding 
transaction  identification  numbers)  and 
all  funds  transferred,  desposited  into,  or 
withdrawn  from  the  leverage  customer's 
account. 

(2)  A  record  of  transactions  which  will 
show  separately  for  each  leverage 
customer's  account  in  chronological 
sequence  all  leverage  contracts  entered 
into  with  such  customer.  This  record 
will  show  for  each  transaction:  The  date 
of  the  transaction:  the  commodity 
involved;  a  transaction  identiHcation 
number  the  maturity  date;  the  number 
of  contracts;  whether  the  transaction 
represents  an  initial  purchase,  initial 
sale,  closing  repurchase,  closing  resale, 

a  liquidating  transaction,  a  rescission  or 
a  delivery;  and,  if  a  closing  or 
liquidating  transaction  or  a  rescission, 
the  total  amount  realized. 

(3)  A  daily  record  or  journal  which 
will  show  separately  by  leverage 
commodity  complete  details  of  all 
leverage  transactions  executed  on  that 
day,  including  the  person  for  whom  such 
transaction  was  made,  the  leverage 
commodity  and  contract  involved,  the 
number  of  leverage  contracts,  the 
transaction'identiflcation  number  for 
each  leverage  contract,  whether  the 
transaction  was  an  initial  purchase, 
repurchase,  initial  sale,  resnle, 
liquidating  transaction,  rescission  or 
dehvery,  and  the  total  value  of  the 
transaction. 

(4]  The  acknowledgement  specified  in 
S  31.11(a). 

(5)  A  record  of  all  notifications  under 
S  31.11(h). 

(6)  Where  reproductions  on  microfilm 
of  the  records  required  by  this 
paragraph  (c)  are  substituted  for  hard 
copy  in  accordance  with  the  provisions 
of  paragraph  (a)  of  this  section,  the 
requirement  of  paragraphs  (c)(1)  and 
(c)(2)  of  this  section  will  be  considered 
met  if  the  person  required  to  keep  such 
records  is  ready  at  all  times  to  provide, 
and  immediately  provides  at  such  time 
and  place  as  required  by  the 
Commission  and  at  the  expense  of  such 
person,  reproduced  copies  which  show 
the  records  as  specified  in  paragraphs 
(c)(1)  and  (c)(2)  of  this  section,  on 
request  by  any  representative  of  the 
Commission,  designated  self-regulatory 
organization  or  the  United  States 
Department  of  Justice. 

(d)  Each  age  transaction  merchant 
shall  prepare,  as  of  the  close  of  the  last 
business  day  of  each  calendar  month,  a 
listing  of  all  open  leverage  contracts 
carried  for  leverage  customs.  Such 


listing  shall  be  by  age  commodity  and 
contract  and  separately  by  long  age 
contracts  and  short  leverage  contracts, 
and  shall  include  the  following  details 
with  respect  to  each  leverage  contract: 

(1)  The  customer  account 
identification  number;  ; 

(2)  The  name  of  the  leverage  I 
commodity  and  contract; 

(3)  The  date  of  execution  and  the 
maturity  date; 

(4)  The  transaction  identification 
number, 

(5)  The  value  of  the  leverage  contract 
when  initiated;  and 

(6)  The  unrealized  profit  or  loss  on 
each  open  leverage  contract  marked  to 
the  market  on  the  basis  of  the  leverage 
transaction  merchant's  bid  price  for  a 
long  leverage  contract  and  ask  price  for 
a  short  leverage  contract. 

10.  Section  31.15  is  amended  by 
revising  paragraphs  (a) —  and  (b)  to  read 
as  follows: 

§  31.15    Rtporting  to  leverage  customers. 

Each  leverage  transaction  merchant 
shall  furnish  in  writing  directly  to  each 
leverage  customer: 

(a)  Promptly  upon  the  repurchase, 
resale,  liquidation,  rescission  or  delivery 
of  a  leverage  contract,  a  statement 
showing  the  financial  result  of  the 
transactions  involved,  including  the  gain 
or  loss  on  the  leverage  contract  as  well 
as  the  commission  and  other  charges; 

(b)  As  of  the  close  of  the  last  business 
day  of  each  calendar  month  or  as  of  any 
regular  monthly  date  selected  a 
statement  which  clearly  shows: 

(1)  All  leverage  contracts  which  were 
terminated  for  or  by  the  leverage 
customer  during  the  monthly  reporting 
period  by  leverage  commodity  and 
contract,  the  number  of  contracts 
involved,  the  transaction  identification 
number  for  each  leverage  contract, 
whether  the  terminating  transaction 
involved  repurchase,  resale,  liquidation, 
rescission,  or  delivery,  the  date  the 
contract  was  initially  entered  into,  the 
value  of  the  contract  when  initiated,  the 
date  the  contract  was  terminated,  the 
value  of  the  contract  when  terminated, 
and  the  realized  profit  or  loss  on  the 
contract; 

(2)  The  open  leverage  contract 
positions  carried  for  leverage  customer 
by  leverage  commodity  and  contract, 
whether  the  position  is  a  long  or  short 
leverage  contract,  the  dates  on  which 
such  contracts  were  executed  and  their 
maturity  dates,  the  number  of  contracts, 
the  total  value  of  the  contracts  when 
initiated,  and  the  unrealized  profit  or 
loss  on  each  such  contract  marked  to  the 
market  on  the  basis  of  the  leverage 
transaction  merchant's  bid  price  for  a 


long  leverage  contract  and  ask  price  for 
a  short  leverage  contract. 

(3)  The  net  ledger  balance  carried  in 
the  leverage  customer's  account  as  of 
the  monthly  closing  date  and  a  complete 
accounting  of  any  leverage  customer 
funds  held  for  the  leverage  customer 

(4)  A  detailed  accounting  of  all 
financial  charges  and  credits  to  the 
previous  ledger  balance  during  the 
monthly  reporting  period,  including  all 
leverage  customer  funds  received  from 
or  disbursed  to  the  leverage  customer, 
and  all  commissions  and  fees  incidental 
to  the  contract  which  have  been  charged 
and  received,  as  well  as  all  realized 
profits  and  losses;  and 

(5)  Any  securities  or  other  property 
which  the  leverage  customer  has 
deposited  with  the  leverage  transaction 
merchant  that  represent  leverage 
customer  funds. 

The  monthly  statement  must  also 
contain  the  following  bold-faced  legend 
in  at  least  ten-point  type:  IF  YOU 
BELIEVE  YOUR  MONTHLY 
STATEMENT  IS  INACCURATE  YOU 
SHOULD  PROMPTLY  CONTACT  (name 
of  LTM)  AT  (telephone  number). 
***** 

11.  Section  31.16  is  revised  to  read  as 
follows: 

§  31.16    Monthly  reporting  requiremcnto. 

Each  leverage  transaction  merchant 
shall  file  written  monthly  reports  with 
the  Commission's  headquarters  office  in 
Washington,  D.C.,  by  the  tenth  business 
day  of  the  month  following  the  month 
covered  by  the  reports.  Reports  shall  be 
prepared  on  CFTC  Forms  18aA,  188B 
and  189. 

(a)  Forms  188A  and  188B.  CFTC  Form 
188A  covers  long  leverage  contracts  and 
CFTC  Form  1885  covers  short  leverage 
contracts.  These  forms  shall  show  the 
following  information  separately  for 
each  leverage  commodity  and  contract: 

(1)  The  total  number  of  leverage 
contracts  that  are  open  as  of  the  close  of 
business  on  the  last  business  day  of  the 
month  for 

(i)  All  customer  accounts,  and 
(ii)  Separately  for  commercial 
leverage  accounts. 

(2)  'The  total  number  of  leverage 
contracts  entered  into  by  leverage 
customers  during  the  month  for 

(i)  All  customer  accounts,  and 
(ii)  Separately  for  commercial 
leverage  accounts. 

(3)  The  total  number  of  leverage 
contracts  which  were  repurchased  or 
resold  by  the  leverage  transaction 
transaction  merchant  during  the  month. 

(4)  The  total  number  of  leverage 
contracts  which  were  liquidated  by  the 
leverage  transaction  merchant  during 
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the  month  (i.e..  as  a  result  of  overdue  or 
unanswered  margin  calls). 

(5)  The  total  number  of  deliveries  on 
leverage  contracts  during  the  month. 

(6)  The  total  number  of  leverage 
contracts  which  were  rescinded  during 
the  month. 

(b)  Form  189.  CFTC  Form  189  shall 
show  the  following  information 
separately  for  each  leverage  commodity 
and  each  long  and  short  leverage 
contract:  the  leverage  transaction 
merchant's  last  bid  price  offered  and 
last  ask  price  offered  as  of  the  close  of 
business  on  each  business  day. 

12.  Section  31.17  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows: 

§31.17    Records  of  teverag*  transactions. 
*         «         •         •         • 

(c)  For  the  purposes  of  this  section, 
the  term  "order"  shall  include,  but  not 
be  limited  to.  any  order  for  the  purchase, 
sale,  repurchase,  resale,  rescission, 
settlement  by  delivery,  or  liquidation  of 
a  leverage  contract. 

(d)  Each  leverage  transaction 
merchant  shall  establish  and  maintain  a 
record  of  the  bid  and  ask  prices  of  each 
leverage  contract  on  each  leverage 
commodity  that  the  leverage  transaction 
merchant  offers  to  sell  or  sells,  or  offem 
to  purchase  or  purchases.  The  record 
shall  include  the  times  these  prices  were 
in  effect  to  the  nearest  ten  seconds. 

13.  Section  31.18  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

931.1S    Margin  caNs. 

•  •  •  •  • 

(b)  A  leverage  transaction  merchant 
shall  allow  a  leverage  customer  a 
reasonable  time  after  contact  is  effected 
in  which  to  respond  to  a  margin  call. 
Twenty-four  hours,  excluding  Saturdays. 
Sundays,  and  holidays,  will  be  a 
reasonable  time:  Provided,  however. 
that  in  the  event  the  leverage  customer's 
leverage  account  equity  falls  below  50 
percent  of  aggregate  minimum  margin 
with  respect  to  the  leverage  contracts 
therein,  the  leverage  transaction 
merchant  may  liquidate  sufHcient 
contracts  to  restore  minimum  margin 
withput  prior  notice:  Provided,  further. 
That  the  leverage  customer  must  be 
notified  of  such  liquidation  within  no 
more  than  24  hours  thereafter  and  must 
be  permitted  to  re-establish  his  contract 
for  a  period  of  5  business  days  at  the 
then  prevailing  bid  price  in  the  case  of  a 
long  leverage  contract  and  at  the  then 
prevailing  ask  price  in  the  case  of  a 
short  leverage  contract,  without 
commissions,  fees  or  other  mark-ups  or 
charges.  If  a  termination  charge  was 


assessed  by  the  leverage  transaction 
merchant  upon  liquidation  of  a  contract 
in  accordance  with  the  Tirst  proviso  of 
this  paragraph,  such  a  charge  must  be 
rescinded  upon  re-establishment  of  the 
contract  in  accordance  with  the  second 
proviso  of  this  paragraph. 
«        •        •        •        • 

14.  Section  31.19  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  31.19    Unlawful  representations. 
It  shall  be  unlawful  for  any  person: 

(a)  Required  to  be  registered  with  the 
Commission  in  accordance  with  §S3.17 
and  3.18  of  this  chapter  expressly  or 
impliedly  to  represent  that  the 
commission,  by  registering  that  person 
or  by  registering  the  leverage  commodity 
which  underlies  contracts  offered  for 
sale  or  purchase,  or  sold  or  purchased 
by  that  person,  or  otherwise,  has 
directly  or  indirectly  approved  that 
person,  the  person's  method  of 
operation,  or  any  leverage  commodity  or 
leverage  contract  solicited  or  accepted 
by  that  person: 

(b)  To  represent  in  writing  that  it  is 
registered  with  the  Commission  or  that 
it  is  offering  any  leverage  commodity 
registered  with  the  Commission  without 
also  stating  in  writing  in  connection 
with  that  representation  that  the 
Commission,  by  registering  that  person 
or  the  leverage  commodity  which 
underlies  contracts  offered  for  sale  or 
purchase  or  sold  or  purchased  by  that 
person,  has  not  directly  or  indirectly 
approved  the  person,  the  person's 
method  of  operation,  or  any  leverage 
commodity  or  contract  solicited  or 
accepted  by  that  person:  or 

♦        •        •        •        •  I 

15.  Section  31.23  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  31.23    UmKad  right  to  rescind  first 
leverage  contract. 

(a)  A  leverage  customer  who  is 
entering  a  leverage  contract  or  contracts 
for  the  first  time  with  a  particular 
leverage  transaction  merchant  may 
rescind  such  contract  or  contracts 
during  a  period  of  not  less  than  three 
business  days  from  and  including  the 
day  on  which  the  leverage  customer 
receives  the  Conrirmation  Statement 
pursuant  to  the  following  provisions: 

(1)  Such  customer  may  be  assessed 
actual  price  losses  accruing  to  the 
customer's  position  from  the  time  at 
which  the  customer  entered  into  a 
leverage  contract  to  the  time  that  the 
leverage  contract  was  rescinded.  Such 
losses  do  not  extend  to  any  other 
charges  or  fees,  such  as  account 


initiation,  carrying,  margin  or  account 
termination; 

(2)  In  the  case  of  a  leverage  customer 
whose  initial  leverage  transaction  was  a 
purchase  of  a  leverage  contract  from  a 
leverage  transaction  merchant  (long 
leverage  contract),  actual  losses 
accruing  to  the  position  may  be 
calculated  only  by  subtracting  the  ask 
price  of  the  leverage  contract  offered  by 
the  leverage  transaction  merchant  at  the 
time  when  the  leverage  contract  was 
rescinded  from  the  ask  price  at  which 
the  leverage  contract  was  purchased  by 
the  leverage  customer  and  which 
appears  on  the  Confirmation  Statement. 
In  the  case  of  a  leverage  customer 
whose  initial  leverage  transaction  was  a 
sale  of  a  leverage  contract  to  a  leverage 
transaction  merchant  (short  leverage 
contract),  actual  losses  are  calculated 
by  subtracting  the  bid  price  at  which  the 
leverage  contract  was  sold  by  the 
leverage  customer  and  which  appears 
on  the  Confirmation  Statement  from  the 
bid  price  of  the  leverage  contract  offered 
by  the  leverage  transaction  merchant  at 
the  time  when  the  leverage  contract  was 
rescinded. 

(3)  Such  customer  may  rescind  the 
contract  by  telegram  sent  to  the  leverage 
transaction  merchant  at  the  address 
provided  on  the  confirmation  statement, 
or  by  telephone  to  a  telephone  number 
provided  by  the  leverage  transaction 
merchant  on  the  Confirmation  Statement 
with  immediate  written  affirmation  of 
rescission  by  telegram,  certified  letter  or 
at  least  equivalent  means. 

•        •        •        •        * 

Issued  in  Wushington.  D.C..  on  December 
21. 1984,  by  the  Commistion. 
lean  A.  Webb. 

Secretary  of  the  Commission. 

Note. — This  form  will  not  be  carried  in  the 
Code  of  Federal  Regulations. 

CFTC  FORM  2-FR  (Revised  10/84) 

|OMB  No.  3038-0029) 

GeneraJ  Instructions 

This  form  contains  the  financial 
statements  and  schedules  which  are 
required  to  be  filed  by  each  leverage 
transaction  merchant,  or  applicant 
therefor,  in  accordance  with  the 
Commission's  regulations.  These 
instructions,  and  any  other  instructions 
issued  from  time  to  time,  must  be  used 
in  preparing  this  form  and  constitute  a 
part  of  this  form. 

The  heading  of  each  page  includes  a 
space  for  the  firm's  employer 
identification  number.  Use  the  employer 
identification  number  ("EIN")  assigned 
by  the  Internal  Revenue  Service. 

The  references  in  this  form  to  SS  1-12. 
1.16. 1.17. 1.31.  31.4.  31.7,  31.8,  31.9,  31.11. 
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31.1Z,  31.13,  31.14  and  145.9  are  to  the 
Commission's  regulations  contained  in 
17  CFR  Chapter  I.  The  reference  to 
9  240.15c3-l  is  to  the  Securities  and 
Exchange  Comnyssion's  regulations 
contained  in  17  CFR  Chapter  II. 

Before  completing  this  form,  the 
appHcant  or  registrant  should  be 
familiar  with  the  following  sections  of 
the  Commission's  regulations: 

(I)  1.12 — Maintenance  of  minimum 
financial  requirements  by  futures 
commission  merchants  and  introducing 
brokers. 

(2]  1.18 — Qualifications  and  reports  of 
accountants  (if  this  report  is  required  to 
be  certified  by  an  independent  public 
accountant). 

(3]  1.17 — Minimum  financial 
requirements  for  futures  commission 
merchants  and  introducing  brokers. 

(4]  1.31 — Books  and  records;  keeping 
and  inspection. 

(5)  31.4 — Definitions  [relating  to 
leverage  transactions]. 

(6)  31.7 — Maintenance  of  minimum 
financial  requirements  by  leverage 
transaction  merchants. 

(7)  31.8 — Cover  of  leverage  contracts. 
(8J  31.9 — Minimum  financial 

requirements  [for  leverage  transaction 
merchants]. 

(9)  31.11 — ^Disclosure  [by  leverage 
transaction  merchants]. 

(10)  31.12 — Segregation  [by  leverage 
transaction  merchants]. 

(II)  31.13 — ^Financial  reports  of 
leverage  transaction  merchants. 

(12)  31.14 — Recordkeeping  [by 
leverage  transaction  merchants]. 

(13)  145.9— Petition  for  confidential 
treatment  of  certain  information 
submitted  to  the  Commission. 

The  terms  "current  assets." 
"liabilities."  "net  capital,"  and  "adjusted 
net  capital"  are  all  defined  terms  which 
may  be  found  in  Section  31.9  of  the 
Commission's  regulations.  Those 
definitions  largely  incorporate  by 
reference  the  definitions  of  those  terms 
contained  in  Section  1.17  of  the 
Commission's  regulations,  and  leverage 
transaction  merchants  should  be 
familiar  with  that  section. 

Unaudited  Report 

Each  unaudited  report  filed  pursuant 
to  Section  31.13(f)  must  be  completed  in 
accordance  with  the  instructions  to  the 
form  and  include  the  following: 

(a)  A  Statement  of  Financial 
Condition: 

(b)  A  Statement  of  the  Computation  of 
the  Minimum  Capital  Requirements: 

(c)  A  Schedule  of  Leverage  Contracts 
and  Coverage  Provided; 

(d)  A  Statement  of  Changes  in 
Ownership  Equity: 


(e)  A  Schedule  of  Segregation 
Requirements  and  Funds  on  Deposit  in 
Segregation;  and 

(f)  Any  additional  information  that 
may  be  necessary  to  make  the  required 
statements  not  misleading. 


A  udited  Report 

Each  report  certified  by  an 
independent  public  accountant  must  be 
completed  in  accordance  with  the 
instructions  to  the  form  and  contain  the 
statements  set  forth  above  as  well  as  the 
following  statements  all  completed  in 
accordance  with  §§  1.16  and  31.13  of  the 
regulations: 

(a)  A  Statement  of  Income  (Loss); 

(b)  A  Statement  of  Changes  in 
Financial  Position; 

(c)  A  Statement  of  Changes  in 
Liabilities  Subordinated  to  the  Claims  of 
General  Creditors  Pursuant  to  a 
Satisfactory  Subordination  Agreement; 

(d)  Accountant's  report  covering  the 
Form  2-FR  and  all  supporting  schedules 
included  as  part  of  the  report; 

(e)  Accountant's  supplemental  report 
of  material  inadequacies;  and 

(f)  Appropriate  footnote  disclosures. 
Each  item  on  page  1  of  the  report  form 
must  be  answered  completely  and  the 
attestation  must  be  signed  and  dated. 
This  form  must  be  based  on  the 
applicant's  or  registrant's  accounting 
records.  All  records  which  support 
amounts  shown  in  this  report  must  be 
retained  in  accordance  with  S  1.31  of  the 
Commission's  regulations. 

The  report  must  be  prepared  in 
conformity  with  generally  accepted 
accounting  principles  (except  where 
otherwise  indicated  by  the  regulations) 
appUed  on  a  basis  consistent  with  that 
of  the  preceding  report  and  must  include 
all  informative  disclosures  which  are 
necessary  to  make  the  required 
statements  and  schedules  not  I 

misleading.  The  report  must  be  prepared 
on  the  accrual  basis  of  accounting.  If  no 
response  is  made  to  an  item  or 
subdivision  thereof,  it  will  be  assumed 
that  the  applicant  or  registrant  has 
nothing  to  report.  ^ 

Freedom  of  Information  Act 

This  form  generally  is  considered  by 
the  Commission  to  be  a  public  record, 
copies  of  which  may  be  obtained  upon 
written  request  to  the  Commission's 
Office  of  Public  Information  in 
Washington.  D.C.  If  a  registrant  or 
applicant  follows  the  procedures  set 
forth  in  §  31.13(m)  of  the  regulations  for 
separate  binding  of  certain  portions  of 
this  form,  only  such  separately  bound 
portions  will  be  made  available  to  the 
public.  The  separately  bound  public 


portion  of  the  form  must  include:  (1)  The 
Statement  of  Financial  Condition;  (2)  the 
Statement  of  the  Computation  of  the 
Minimum  Capital  Requirements;  (3)  the 
Schedule  of  Leverage  Contracts  and 
Coverage  Provided:  (4)  the  Schedule  of 
Segregation  Requirements  and  Funds  on 
Deposit  in  Segregation:  and  (5)  the 
independent  public  accountant's 
opinion,  if  the  report  is  audited. 
Leverage  transaction  merchants  are  also 
reminded  that  9  31.11(m)  requires  them 
to  furnish,  upon  request,  to  all  leverage 
customers  whose  leverage  contracts 
have  not  matured  or  are  otherwise  still 
open,  and  to  prospective  customers  who 
are  being  solicited  to  enter  leverage 
contracts  ivith  it,  a  true  copy  of  the 
quarterly  unaudited  or  annual  audited 
financial  statement  most  recently  filed 
with  the  Commission  pursuant  to 
9  31.13,  except  that  the  portions  of  those 
statements  which  will  generally  be 
accorded  non-public  treatment  by  the 
Commission  need  not  be  so  furnished. 

Under  the  provisions  of  the  Freedom 
of  Information  Act  (5  U.S.C.  552).  the 
Commission  may  disclose  to  third 
parties  portions  of  the  "non-public" 
information  in  the  report  under  the 
following  circumstances:  (1)  In 
connection  with  matters  in  Utigation;  (2) 
in  connection  with  Commission 
investigations:  (3)  where  the  information 
is  furnished  to  regulatory,  self-regulatory 
and  law  enforcement  agencies  to  assist 
them  in  meeting  responsibihties 
assigned  to  them  by  law;  (4)  where 
disclosure  is  required  under  the 
Freedom  of  Information  Act;  and  (5)  in 
other  circumstances  in  which 
withholding  of  such  information  appears 
unwarranted. 

If  the  applicant  or  registrant  files  a 
petition  for  confidential  treatment  of  this 
information.  9  145.9  of  the  Commission's 
regulations  affords  the  applicant  or 
registrant  with  the  right  to  notice  and  a 
right  to  appeal  any  Commission  staff 
decision  to  disclose  this  information 
pursuant  to  a  request  for  information 
under  the  Freedom  of  Information  Act. 
In  addition,  if  the  applicant  or  registrant 
believes  that  the  placing  of  any  other 
information  submitted  on  or  with  this 
form  in  the  Commission's  public  files 
would  constitute  an  unwarranted 
invasion  of  the  applicant's  or  registrant's 
personal  privacy  or  would  reveal 
senstive  business  information,  the 
registrant  or  applicant  may  petifon  the 
Commission  to  treat  such  other 
information  as  nonpublic  pursuant  to 
9  145.9  in  response  to  requests  under  the 
Freedom  of  Information  Act. 

BILUNG  COOE  C351-01-M 
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CMB  No.  3038-0029 


Kane  of  Registrant  or  ^plicant 


Fisn  Qiplcyer  ID  No. 


Afddress  of  Principal  Place  of  Business 


Nane  of  Person  to  Contact  Gon- 
oeming  niis  Report 


IcI^ 


(State) 


(Zip  Code) 


Telephone  No.  of  Ccntact 
(   ) 


1.  Report  for  the  period  begizming 


and  ending 


2.  Nane  of  Designated  Self -Regulatory 
Organization  Supervising  Registrant 


3.  If  an  audited  report,  identify  independent 

public  accountant  eaq^ressing  an  opinion  thereon: 


mME 


MX)RESS 


(Nunber  and  Street) 


leityT 


(State) 


(Zip  Code) 


The  leverage  transaction  merc^iant,  or  applicant  for  registration  tlerefor,  subRdtting 
this  Form  and  its  attachments  and  the  person  whose  signature  appeeurs  below  represent 
that,  to  the  best  of  their  knowledge,  all  infonnation  contained  ti«rein  is  true, 
correct  and  ccnplete.  It  is  understood  that  all  required  items,  statements  and 
schedules  are  integral  parts  of  this  Fozm  and  that  the  subniission  of  any  arendknent 
represents  that  all  unamended  items,  statarents  and  8<±edules  remain  true,  correct  and 
ccnplete  as  previously  submitted.  It  is  further  understood  that  any  intentional 
misstatements  or  emissions  of  facts  constitute  Federal  Orixninal  Violations  (see  18   • 
U.S.C.  1001). 


Signed  this 


day  of 


19 


Manual  signature  

lype  or  Print  Nane 


\     I  Sole  Proprietor 
I   I  General  Partner 


I   I  Chief  Financial  Officer 
I   I  Chief  Executive  Officer 


UMI 
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iFizin: 


/  Firm  E^layer  ID  No. 


FOm  2-FR 


STKTEt^Dfl  OF  FINANCIAL  OONDITIGN 


AS  GF 


m 


Assets 


Current 


Non-Current 


1.     Cash: 

A.  Cash  

B.  Cash  segregated  for  the 
benefit  of  leverage 
custoiers 

C.  Other  restricted  cash.  , 


2.  Receivables  frcn  and  deposits 
%dth  clear ijig  organizations: 

A.  Securities  transactions. 

B.  Firm  oomodity 
transactions  


Receivables  fron  other  futures 
camdssion  merchants  euv3  brokers: 

A.  Firm  uuiiiudity  transactions, 

B.  Securities  tremsactions 
(attach  details) 

C.  Allowartce  for  doubtful 
accounts  

D.  Security  deposit ■. 


Receivables  from  leverage 
customers: 

A.  Debit  and  deficit 
accounts  ....... 

B.  Allowance  for  doubtful 
accounts  ....... 


5. 


Receivables  fron  proprietary 
leverage  accounts: 

A.  Debit  and  deficit  accounts 
of  general  partners.  .  .  . 

B.  Allowance  for  doubtful 
accounts  ....••«•. 


11 


Total 
$                  1 

1 

1 

r— 

* 

\ — 

1 

(       ) 

a 


•^ 
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€.    Other  receivables  and  advances; 

A.  flerciiandising _ 

B.  Taxes  receivable ^ 

C.  Insurance  clains _ 

D.  Dividends  and  interest  •  •  •  __ 

E.  Notes  receivable ^ 

F.  Advances  en  cash 
camodities ^ 

G.  Receivables  frcn  cnployees  " 
and  leverage  representatives  __ 

H.  Other  (itenuze  here  or  en 

a  separate  page)  

I.  Allowance  for  doubtful 

accounts j[_ 

7.     Securities  purciiased  under 

agreerent  to  resell __ 

6.     liTventories  of  securities- 
readily  narketable,  at  market 
value: 

A.  Firm  owned 

B.  Custoner  owned  in          " 
segregation 

C.  Investjnent  of  segregated 

funds __ 

9.  Inventories  of  cash  corrrodi- 
ties,  raw  materials,  %«rk  in 
progress  and  finished  goods 

A.  Covered  ..,.»- __ 

B.  Not  covered  .  .  % 

C.  Segregated  —  cover  for 

leverage  contracts  ....  

10.  Securities  owned  not  re2K3ily 
marketable  at  estimated  fair 
value  


11. 


12. 


13. 


14. 


UMI 


i 


■~~~ 

r- 

r- 

r" 

t   )i 

Partners'  individual  securities 
accounts  at  market  vedue  .  .  . 


Secured  denand  notes  (market 
value  of  collateral  $ 


—safety  factor  charges 
applicable  to  such  collaterad 


£3 


HD 


nn 


Guarantee  deposits  %ri.th  and 
stock  in  cleeuring  organizations 
(at  cost)   


m 


Exchange  merberships  (market 
value  $ )  at  cost 


I 
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15.     IiTvestitents  in  and  receiv- 
ables frcxn  affiliates  and 
subsidiaries 


16. 


Plant,  property,  equijnent 
and  capitalized  leases  (at 
cost  net  of  accvirulated 
depreciation  and  anortiza- 
tion  of  $ )  .  . 


Other  assets: 

A.  Prepedd  esqpenses  and 
deferred  charges  ,  .  . 

B.  Miscellaneous  (iterdze 
here  or  en  a  8q>arate 
page)  


18.  Total  Assets 


^ 


> 
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Fizin: 


i 


f 


/  Tim  fiqplcyer  ID  No. 


rOM  2-FR 

STKIBGir  GF  FINMICIAL  OCXDmCN 
AS  OF  /         / 


Liabilities  k  Ownerahip  Equity 


Liabilities 


19.  Loans  payable: 

A.  Secured  by  %)arehouse  receipts. 

B.  Secured  by  other  property  .  . 

C.  Unsecured 

20.  Securities  sold  under  repurchase 
agreenent  ............ 

21.  P&yable  to  clearing  organizations: 

A.  Securities  accounts 

B.  Firm  oonrodity  accounts.  .  . 

22.  Payable  to  other  futures  ocrardssion 
merchants  or  broikers: 

A.  Payables  relating  to  securities 
transactions  (attach  details) 

B.  Payables  relating  to  fixir. 
oorrcdity  transactions  .  .  . 

23.  Payable  to  leverage  custcrers  .  . 

24.  Payable  to  proprietary  accounts: 

A.  Securities  accounts  .... 

B.  Oomodity  and  leverage  accounts 
of  genercQ  partners 

25.  Securities  sold  not  yet  pur- 
chased at  market  vedue — including 
arbitrage  

26.  Accounts  payable,  accrued 
liabilities  and  exp&nses: 

A.  Drafts  payable 

B.  Accounts  payable 

C.  Incone  taxes  payable  .... 

D.  Deferred  incone  taxes  ... 

E.  Accrued  esqsenses  and  other 
liabilities  


$ 


£Z3 


y 
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F. 

G. 
H. 


Z. 


Salaries,  %«ge8  and  oownia- 

sions  payable 

Advances  agaijist  ccwmditips 
Notes,  mortgages  and  other 
payables  due  %d.thin  twelve 
ncnths  of  the  date  of  this 
statement  (see  item  27)  .  . 
Other  (itanize  here  or  on 
a  sq>arate  page) 


27. 


Notes,  mortgages  and  other 
payables  not  due  vathin 
twelve  months  of  the  date 
of  this  statement: 

A.  Unsecured  

B.  Secured  


28. 


^Labilities  subordinated  to 
claims  of  general  creditors: 

A.  Subject  to  a  satisfactory 
subordination  agreement  .  . 

B.  Not  svtoject  to  a  satisfactory 
subordination  agreement  .  . 


29.  Total  liabilities 


Ownership  Equity 

30.  Sole  proprietorship 


31.  Partnership: 

A.  Partnership  contributed 

and  retained  capital  .... 

B.  Additional  capital  per  partner- 
ship agreement  (equities  in 
partners'  trading  accounts,  etc.) 

32.  Corporation: 

A.  Preferred  stock 

B.  Conmon  stocdc 

C.  Additional  paid  in  capital  . 

D.  Retained  earnings 

E.  Sub-total 

r.  Less  ce^ital  stock  in  treasury 

33.  Total  ownership  equity  ...... 

34.  a^>tal  liabilities  and  ownership  equity 


1 

■    1 

f 

r— 

r~ 

r— 1 

1    1 

r    1 

(        ) 

r-] 

s          m 
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rum: 


/  Fixm  Biployer  ID  No. 


POW!  2-FR 
STKTQ^EtfT  OF  THE  OOKPITIATIGN  OF  IKE  KINBCM  O^ITAL  RBQUTKEMEZTIS 


AS  OF  _ 
Net  Capital 

1.  Current  assets  •>  Item  18*  .  .  .  . 

2.  Adjustinents  to  current  assets: 

A.  Segregated  assets  (to  tl-ie 
extent  liabilities  are 
deducted  in  4(B)  below)**  . 

B.  (Increase) -decrease  to 
clearing  Drganizaticn  stock 
to  reflect  margin  value  .  . 

C.  Total  deductions 

D.  Net  current  assets  


3.  Total  liabilities  -  Item  29* 


4. 


B. 


C. 


Deduct: 
A.  Liabilities  subject  to 

satisfactory  subordination 
agreements  -  Item  28A*  .  . 
Equities  in  leverage 
custoners'  accounts** 
Certain  deferred  inocme 
tax  liability  (see  regu- 
lation 1.17(c) (4) (iv))  .  . 
Certain  current  inocme 
tax  liability  (see  regu- 
lation 1.17(c)  (4) (V))   .  . 
Long  term  ddst  pursuant  to 
regulation  1.17(c) (4) (vi) . 

Total  deductions  

Adjusted  liabilities  ... 


E. 

F. 
G. 


5.  Net  capital 

Charges  to  Net  Capital 

6.  Ebcoess  of  advances  paid  on  cash 
conmodity  oontract:s  over  95%  of 
the  neurket  value  of  ocnmodities 
covered  by  suc^  contracts  .  .  . 


7. 

Fi 

va 

op 

mo 

8. 

•n>i 

ke 

(S 

9. 

Te 

va 

fi 

\ta 

bi 

cc 

10. 

TV 

ke 

ir 

fc 

cc 

ox 

11. 

a 

1( 

bi 

ag 

I 

•• 


Befcrenoes  are  to  item  nurbers  en  the  Statement  of  Financial  Condition. 
Item  42A  nust  equal  Item  #4B. 


7. 


8. 


9. 


10. 


11. 


Five  percent  (5%)  of  the  naxket 
value  of  inventories  oovered  by 
open  futures  contracts  or  ocm- 
nodity  options.  (See  Note  belotf) . 

Twenty  percent  (20%)  of  the  mar- 
ket valufe  of  xmcovered  inventories. 
(See  Note  below) 

Ten  percent  (10%)  of  the  market 
vedue  of  ocnrodities  involved  in 
fixed  price  coninitnents  and  for^ 
%«ard  contracts  which  are  covered 
b>'  open  futures  contracts  or 
ccmodity  options 


■IP 


T\*enty  percent  (20%)  of  the  mar- 
)cet  value  of  ocrrDdities  involved 
in  fixed  price  ccnndtiTents  and 
forward  contracts  which  are  not 
covered  by  open  futures  contracts 
or  ocnrodity  options 

Charges  as  specified  in  S240.15c3- 
1(c) (2) (vi)  and  (vii)  (or,  for  securities 
brokers  or  dealers  only,  $240.15c3-l(f))^ 
against  securities: 
A.  Securities  owned: 


Assets 
Market  Value 


B. 


C. 


(a)  Bankers'  acceptances, 
certificates  of  deposit 
and  conrercial  paper  •  .  $. 

(b)  U.S.  and  Canadian  gov- 
ernment obligations  .  . 

(c)  State  and  Municipal 
govemnent  obligations  . 

(d)  Corporate  obligations  .  ~ 

(e)  Stocks  and  warrants  .  .  ~ 

(f)  Arbitrage ' 

(g)  Other  securities  .  .  .  .  ~ 
(h)  Total  (a)  -  <g)  ....$" 
Investment  of  segregated 

funds  

Total  A+B 


Charge 

— 1 

rn 

HJTEi 


There  is  tto  charge  applicable  to  inventories  registered  as  deliverable  on  a 
contract  market  and  whidi  are  covered  by  futures  contracts;  nor  is  any  charge 
applicable  against  inventories  representing  cover  for  leverage  contracts. 
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12. 


13. 


14. 


15. 


16. 


Charges  en  securities  cptions  as 
specified  in  S240.15c3-1«  Appendipc  A 

Charges  against  open  contractual 
caimitiients  as  specified  in 
S240.15c3-l(c)(2)(viii) 


Undexmargined  leverage  custoner 
accounts  —  arcunt  in  each  account 
required  to  meet  maintenance  nargin 
requirorents  less  the  anount  of 
current  nargin  calls  in  that 
account  ••  


19. 

Fo 
al 
in 

Net 

Cap 

20. 

To 

21. 

Ad 

22. 

Ne 
A 

Uncovered  open  futures  and  ocn>- 
ncdity  option  contracts  in  proprie- 
tary accounts  (unless  suc^  futures 
or  exchange-traded  opticjns  r^are- 
sent  cover  for  leverage  contracts 
entered  into  by  the  leverage  trans- 
action rncrc^iant,  in  v^hich  case 
there  is  no  cJwirge)  —  percentage  of 
margin  requirenents  applicable  to 

sadh  contracts ____ 

Less:  equity  in  proprietary 
accounts  included  in  liabilities 
(p.5,  line  24B) i_ 


A.  Ten  percent  (10%)  of  the 
market  value  of  ocrmxLities 
whic^  are  the  subject  of 
ojnudity  cptions  not  traded 
on  a  contract  market  carried 
long  by  the  applicant  or  reg- 
istrant which  has  value  and 
suc^  value  increased  adjusted 
net  capital  (this  charge  is 
limited  to  the  value  attri- 
buted to  suc^  options)  ... 

B.  CoriTcdity  options  trfhich  are 
traded  on  contract  marlcets 
and  carried  long  in  proprie- 
tary accounts.  Charge  is  the 
same  as  %rould  be  applied  if 
applicant  or  registrant  was 
the  grantor  of  the  options 
(this  enlarge  is  limited  to 
the  value  attributed  to  su^ 
options) 


17.  Five  percent  (5%)  of  all  unsecured 
receivables  from  unregistered 
futures  ccnmission  merchants  or 
securities  brokers  or  dealers  .  . 

18.  Secured  demand  note  deficiency  . 


UM 
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19.  For  securities  brokers  or  dealers 
all  other  deductions  specified 
in  S240.15c3-1  

Net  Capital  Oonputaticn 

20.  Total  charges • 


21.  Adjusted  net  capital 


22.  Net  capital  required: 

A.  Market  value  of  the  physical 
ocrmodities  underlying  each 
uncovered  leverage  contract 
entered  into  by  the  leverage 
transaction  merchant*  ... 

B.  20%  of  A 

C.  Enter  $2,500,000  plus  B 

23.  Excess  net  capital  (I ten  21  less 
Iten  22C) 


HZl 


i i 


$ 


$ 


24. 


Enter  120%  of  line  22C.  This  is 
your  early  warning  capital  level. 
If  this  anount  is  greater  than 
the  amount  on  line  21,  you  mist 
immediately  notify  your  D6R0  and 
the  Ccnrdssion  and  begin  filing 
monthly  financial  reports  pursuant 
to  regulation  S31.7(b). 


$ 


'Indicate  below  the  cash  price  series  used,  by  ocnnodity,  to  ocqpute  the 
value  in  Iton  22A 
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um: 


/  FJizm  Enpioyer  ID  MoT 


FOW  2-FR 
SOEXILE  CF  OCVERflGE  REQUIPQIENrs  AND  00VE3»GE  PKJVIEED 


PHYSICAL  CCttCDlTi  SUBJECT 
ID  A  LCNG  LEVERftGE  ODNTRACT 


1.  CXiantity  of  physical  oon- 
nodities  subject  to  long  lever- 
age contracts  carried  in  lever- 

_           age  custcners*  accounts  (oz., 
m.  lbs.,  etc.)   

2.  Coverage  required  —  Enter 
90%  of  line  1 


Platinum 


3.  Coverage  provided: 

A.  Futures  and  options: 

i.  Quantity  of  physical 
corntodities  sd^ject  to 
futures  contracts  .  .  . 
ii.  Quantity  of  physical 
ccmnodities  s\±>ject  to 
exchange- traded  options. 

B.  Qu2mtity  of  inventory* 
(this  nust  equal  at  least 
25%  of  line  1  —  if  it 
does  not,  see  regulation 
S31.8(b))  

C.  Other  (describe  on  a 
separate  sheet)   

D.  Total  (sian  of  A,  B, 

and  C)  

4.  access  (insufficiency)  of 
coverage  (3D  minus  2) .  If 
there  is  an  insufficiency, 
see  regulation  S31.8(b)  .  .  . 


Gold 
Bullion 


loDc BuDT" 

Gold  Silver        Silvez 

Qpins  Bullion      Qpins 


PHYSI 

ro  A 

1. 

Ou 

no 

ag 

ag 

lb 

2. 

Co 

90 

3. 

Co 

A. 

*    '^^inventory  appearing  on  this  line,  if  enciirtered,  may  not  be  enoitbered  in  excess 
Of  70  percent  of  its  irarket  value.     See  regulation  $31. 8 (a)  (2)  (i)  and  (ii). 


VCflEi 


i 


A  leverage  transaction  merchant's  obUgation  to  cover  leverage  contracts 
purchased  by  leverage  custorers  is  separate  and  distinct  fran  its  cfcligation  to 
cover  leverage  contracts  sold  by  leverage  custcrexs.  In  other  words,  a  leverage 
transaction  niercha.nt  cannot  use  short  leverage  contracts  to  cover  lonq  leverage 
contracts,  or  vioe  versa. 


4.  Ex 

oo 

thi 

set 

•    Th< 

of 

UMI 
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Firm: 


/  Fizm  Biployer  ID  No. 


a 


ram  2-fr 

SCHEIXJIZ  OF  OJJE^fCE  REQUIRDOnS  AND  ODVERAGE  PROVIDE) 


PHYSICAL  CXM*X>nY  SUBJECT 
ID  A  LONG  LEVERAGE  OGKTRACT 


1.  Quamtity  of  p^sical  ocm- 
nodities  subject  to  long  lever- 
age contracts  carried  in  lever^ 
age  custaiers'  accounts  (oz., 
lbs.,  etc.)   

2.  Coverage  required  —  Enter 
90%  of  line  1  

3.  Coverage  provided: 

A.  Futures  and  options: 

i.  Quantity  of  physical 
,    corrodities  subject  to 
i    futures  contracts  ... 
ii.  Quemtity  of  physical 
ccrrtxiities  subject  to 
exchange- traded  options. 

B.  Quantity  of  inventory* 

(this  must  equal  at  least 
25%  of  line  1  —  if  it 
does  not,  see  regxilaticn 
S31.8(b))  

C.  Other  (describe  en  a 
separate  sheet) 

D.  Total  (svm  of  A,  B, 

and  C) 

I 

4.  Excess  (insufficiency)  of 
coverage  (3D  minus  2) .  If 
there  is  an  insufficiency, 
see  regulation  S31.8(b)  .  .  . 


British    Deutsche   Japanese   Swiss 
Copper Pound   .   Marie Y&\ Franc 


*  The  inventory  appearing  on  this  line,  if  encurbered,  may  not  be  encvi±)ered  in  excess 
of  70  percent  of  its  market  value.  See  regulation  S31.8(a)  (2)  (i)  and  (ii). 
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Fizm: 


/  Fixm  Biployer  ID  Mo. 


id 


POM  2-Fll 

SCHEUaiE  OP  CrVQ^MZ  REQUlKmOTTS  AND  CCfJEI9CE  tKJJWB) 


PmSIOVL  OGMCDITY  SUBJECT 
TO  A  SHORT  I£VE3V^GE  OCKTRACT 


Platinixn 


1.  C^iantity  of  physical  ocnv- 
nodities  subject  to  short  lev- 
erage ccntracts  carried  in  lev- 
erage custoners*  accounts  {oz,, 
lbs.,  etc.)  

2.  OcK^erage  required  —  Biter 
90%  of  line  1  


Gold 
Bullion 


3.  Ccverage  provided: 

A.  Futures  and  options: 

i.  CXaantity  of  physical 
ocnrnodities  subject  to 
futures  contracts  ... 
ii.  CXaantity  of  physicad 
ocnrcdities  subject  to 
exchange-traded  options. 

B.  Other  (describe  on  a 
separate  sheet)  

C.  Toted  (sun  of  A  and  B)  .  . 

4.  Qcoess  (insufficiency)  of 
coverage  (X  minus  2) .  If 
there  is  an  insufficiency, 

regulation  S31.8(b)  .  .  . 


BuDc  Bulk 

Gold     Silver   Silvex 
Ooins    Bullion   Qpins 


P«fSI( 

TO  A  J 

1. 

Qu. 

no 

er 

er 

lb 

2. 

Co 

90 

3. 

Co 

A. 

ICTE:    A  leverage  transaction  nerchant's  obligation  to  cover  leverage  contracts 

purchased  by  leverage  custorers  is  separate  and  distinct  frorn  its  obligation  to 
cover  leverage  contracts  sold  by  leverage  custcrers.  In  other  %iords,  a  leverage 
transaction  inerciiant  cannot  use  short  leverage  contracts  to  cover  long  leverage 
contracts,  or  vice  versa. 


UMI 
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Txrmt 


I  Fixn  Bqployer  ID  No. 


FORI  2-FR 
SCHOXHZ  OF  OJJESttS.  REQUIRafOnS  MO  OCKTERAGE  FHCVISB) 


PHYSICAL  ootcoiry  subjbct 

TO  A  SHORT  IZVERACZ  CCXTTBId 


Briti^         Deutsche      Japes«8e      Sidss 
Copper  Pound  Mark  Yen F^canc 


1.  Quantity  of  ptiysical  cact- 
modities  subject  to  riiort  lev- 
erage oontrsKrts  carried  in  lev- 
erage custciiers*  accounts  (oz., 
lbs.,  etc.)   

2.  Coverage  required  —  Biter 
90%  of  line  1  . 


3.  Coverage  provided: 

A.  Futures  and  options; 
i.  Quantity  of  physical 
ccrrodities  subject  to 
futpres  contracts  .  .  . 
ii.  flpmtity  of  physical 

Lities  subject  to 
(Change- traded  options. 
B.^ther  (describe  en  a 

separate  sheet)  

C.  Total  (son  of  A  and  B)  .  .  . 

4.  Ebcoess  (insufficiency)  of 
coverage  (3C  minus  2) .     If 
there  is  an  insufficiency, 
see  regxilation  S31.8(b)   .  .   . 


I 
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Fizm: 


/  FiJ3n  Employer  ID  No. 


FOPM  2-FR 


STKITMEUr  OF  INCXME  WXS) 


FOR  THE  FE3%IGD  FRGM 


Revenues 


1.  Merchandising  activities: 


A.  Net  sales 

B.  Cost  of  goods  sold 


Gross  inocre  f  ran  sales 


2.  Leverage  ccnrdssiGns. 


3.  Leverage  maintenanoe  fees  ... 

4.  Firm  trading  accounts: 

A.     Realized  cxiinodity  futures 


and  options 


B.  Unrealized  oarrcdity  futures 


and  options 


C.  Realized  secvirity  and 


security  options 


D.  Unrealized  security  and 


security  options 

5.  Interest  and  dividends: 

A.  I|tterest  earned  en  invest- 
ments of  leverage  custoners' 


segregated  funds 


B.  Interest  earned  en  leverage 
custoner  d^it  balances.  .  . 

C.  Other  interest  and  dividends 

€.  Other  inccne  (itemize  here  or 
on  a  separate  page) 


7.  Total  revenue 


Bqpenses 
8.  Coranissions 


9.  Biployee  oonpensation  and  benefits 
(exclusive  of  oonmissions)  ... 

10.  Occupancy  and  equipnent  rental  . 

11.  Advertising  and  prcnctional 
activities 


THROUGH 


i=l 


t 


f 

12. 

car 

13. 

Bad 
A. 
B. 
C. 

14. 

Tra 
A. 
B. 

15. 

Int 

16. 

Wax 

17. 

Ot± 

a  E 

18. 

Tot 

19. 

Inc 
tax 

20. 

Inc 

21. 

Mir 

oor 

/2. 

Bqi 
ide 
cal: 

23. 

Inc 

ore 

24. 

Oct 
le£ 

25. 

Cun 

ace 

aPE 

26. 

Net 

4=3 


JZD 
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12.  Ccraiunicaticns 

13.  Bad  debt  eacpense: 


A.  Leverage  acxxunts. 

B.  Merchandising     .   . 

C.  Other 


14.  Trade  Errorsi 

A.  Custcner  Aocxxsits 


B.  Other 


15.  Interest 


16.    War^KJUsing  expense 


17.  Other  esqpenses  (itendze  here  or  on 
a  separate  page)     

18.  Total  expenses 


19.  Inocre  (loss)  Isefore  incxxne 


taxes  and  itens  below 


20.  Inccne  tax  expense 


21.  Minority  interest  in  inocne  of 
consolidated  subsidiaries  .  .  . 


l2.     Equity  in 


earning: 


s  of  unconsol- 


idated subsidiaries  less  Appli- 
cable tax 


23.  Inoone  (loss)  before  extra- 


ordinary items 


24.  Dctraordinary  gadns  (loss) 


less  applicable  tax 


25.  Qmilative  effect  of  changes  in 
accounting  principles «  less 


applicable  tax 


26.  Net  inocne  (loss) 


STATEMENT  OF  CHANGES  IN  FINftNCIMi  POSITIOW 


The  statenent  nay  be  in  any  fon»t  %Aiic^  is  relevant,  but  nust  be 
in  aooocdanoe  %dth  generally  aooepted  aooounting  principles. 
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/  Fizn  fiiployer  ID  No. 
/ 

FOM  2-FR 

8TKrEME}7r  CF  OnNCZS  IM  OKNQ^SHIP  EQUny 
FC»  THE  PE3UCD  FROM TOHCUOi 

1.  Total  ownership  equity  as  previously 
reported  ..•••••«••••••••••  $ 

2.  Net  inocne  (loss)  for  period 

3.  Other  additions  to  caqpital  (eoqjlain  below)   .    

4.  Dividends J J_ 

5.  Other  deductions  frcni  capital  (including    • 
partner  and  proprietary  withdrawals) 
(explain  below) (      ) 

6.  Balance  —  to  agree  with  Item  33  en  the 
current  Staterent  of  Financial  Ocvtdition  .  .  $ 


E 


ixtn: 


Addition  (Deduction) 
Amount 


Date 


Edqplanation 


SUPPLP1ENTAL  QUESTION 
Do  the  anounts  r^xsrted  as  ownership  equity  or  liabilities  subordinated  to  the 
claims  of  general  creditors  include  any  amounts  expected  to  be  withdrawn  or 
aeturing  %a.thin  the  next  six  ncnths?  YES \       |  NO 


If  yes,  furnish  a  statecent  giving  full  particulars. 


UMI 
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/  Fixm  E^loyer  ID  No. 


FDSM  2-FR  ! 

STATEMQTT  GF  CHANGES  IN  UABIUTIES 
SUBQRDINAIH)  TO  THE  OAIMS  OF  GQOEK^  CKhDl'lUKS 
FURSUMTT  TO  A  SK^lSFPCIOSCi  SUBOTOINATIOH  tdSfESMStn 
FOR  THE  PEHOD  ITCM 7HB0UC21 


1.    Total  subordinated  boxrowings  as 

previously  reported $ 


2.     Increases  (explain  below) 


3.    Decreases  (e}q>lain  below) ( 


4.     Balance  —  to  agree  with  Item  28A  on  the 

current  Statenent  of  Finzuricial  Condition  .  .  $ 


UHJ 


Date 


Zbqplanation 


Increase  (DecreaseT 
Amount 


$ 
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Fixm: 


/  Pixm  Biployer  uTho, 


B 


FORI  2-FR 
SOSDULE  CF  SECFECfOlOtl  HJUUIMMEHIS  JttC  FUCS 


IN  6BGRBGATIGN  AS  GF 


ZZVQWGE  CUSTCKE31  FUNDS 


StUEGATICy  REgUIRPffNTS 


1.    Net  ledger  balanoe; 


Cash 


B.  Securities  (at  market)  ... 

2.  Net  unreadized  profit  (loss)  in  leveraige 
custcners'  open  leverage  contracts. 

3.  Net  equity  (deficit)  (total  of  1  and  2) 

4.  Add  accounts  liquidating  to  a 
deficit  and  accounts  vith  d^it 
balances  with  no  open  contracts  .  . 

5.  Anount  required  to  be  segregated 


(total  of  3  and  4) . 


FUNDS  IN  SEUKl£AnON 


6.  Funds  en  deposit  in  aegregated 
leveraige  custaner  accounts: 


BANKS 


FQls 


UMI 


Cash 


B.  Unrealized  gain  (loss) 
on  open  futures  and 
exchange-traded  opticn 


contracts 
Securities: 


Investirents 


ii.  Held  for  particular 


custcmers 


D.  Unencunbered  inventory 

E.  Ancunt  of  funds  in 
segregaticn  (total  of 


A,B,C,  and  D) 


7*  Access  (insufficiency)  of 
funds  in  aegregation 


(5  minus  6.E) 


AlTWDRinf:     Sections  8a,  17  arx3  19  of  t)«  Caranodity  Bcchange  Act 
(7  U.S.C.  12a,  21  and  23) . 
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CH'C  Form  188A  (10-841  I 

RcpiMM  CFTC  Form  188 

COMMODITY  FUTUIIEt  TRAOINO  COMMISSION 
LEVERAQi  TRANSACTION  MIRCHANrS  REPORT  ON  LONG  LEVBRAOB  CONTRACTS 


0MB  No.  3038-M29 


LiVERAOE  TRANSACTION  MERCHANT'S  NAME: 


REPORT  DATE: 


Cenwnedltv 

fSptelfy  9aeti  l»¥»fag» 

eommoditv  in  tht  ipae»$ 

profidtd  b»toml 


Commodity: 


Commodity: 


Commodity: 


Maturity 
In  VMn 


Montttand 
Opan 
Long 

Contract* 


Commodity: 


Commodity: 


Commodity: 


Commodity: 


Commodity: 


Opan 

CoMVaetiln 

CemnMrclal 

Aaeounta 


Long 
Contraeti 


Durint 

tna  Montn 


Lena 

Contraoti 

Eniarad 

Into  by 

CommarclaM 

Oiirlnt 

(B> 


Kapurehaaa* 

During 

tha  Montn 

(6)' 


LIquWatlona 

of  Lont 

Contraeti 

Ourbta 

tna  Month 
(7) 


OallMrlaa 
Tikan 

on  Lena 
Contraeti 

Durlna 
•m  Month 

•I8)- 


Lena 

Con' 

Ri 

Ourlna 
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INSTRUCTIONS  FOR  PREPARING  AND  FILING  CFTC  FORM  188A 
ON  LONG  LEVERAGE  CONTRACTS 


(See  Put  3 1  of  the  Regulations  under  the  Commodity  Exchange  Act) 

NOTICE:  Failure  to  file  a  report  required  by  the  Commodity  Exchange  Act  and  the  rcgubtions  thereunder 
or  the  filing  or  a  Tabe  ur^fniuduknt  report  may  be  a  basis  fur  adniinistrotivc  action  under  7  U.S.C.  Sec  9, 
and  may  be  punbhaNe  by  fine  or  imprisonment,  or  both,  under  7  U.S.C.  Sec.  13  or  18  U.S.C  Sec  1001. 

Raport  Dati-The  last  business  day  of  each  calendar  month. 

Who  Should  Ra|iort-Each  penon  registered  as  a  leverage  transaction  merchant  who  has  entered  into  a 
leverage  transaction  on  a  long  leverage  contract  with  a  customer  during  the  month  preceding  the  report 
date  (**Teporting  month")  or  has  open  long  leverage  contracts  with  customers  as  of  the  close  of  business  on 
the  report  date. 

Whan  to  R«port-The  report  shaD  be  submitted  to  the  Commodity  Futures  Trading  Commission  no  fatter 
than  the  tenth  business  day  following  the  report  date. 


to  Raport-The  report  shall  be  submitted  to  the  Commodity  Futives  Trading  Commission,  2033  K 
Street.  N.W..  Washington,  D.C.  20581.    Attention:  Division  of  Economic  Analysts. 

What  to  Raport-Report  all  customer  transactions  and  open  long  contracts  separately,  by  each  type  of 
leverage  contract  traded  on  a  registered  leverage  commodity  as  follows:* 

1 .  The  number  of  open  long  contrKts  u  of  the  dose  of  business  on  the  report  date  held  by : 
•.        All  customers. 

b.  Commercial  enterprises  (i.e..  producers,  processors,  commercial  usera  or  merchants  which, 
as  part  of  their  business,  handle  the  commodity  which  is  the  subject  of  the  leverage  contract 
or  the  products  or  by-products  thereofX 

2.  The  total  number  of  long  leverage  contracts  purchased  by  leverage  customen  during  the  month  for: 
a.        All  customen 

h.       Commercial  enterprises.  t 

3.  The  total  number  of  long  leverage  contracts  which  were  repuivhased  by  leverage  transaction  mcr* 
chants  during  the  month. 

4.  The  total  number  of  long  leverage  contracts  which  were  liquidated  by  the  leverage  transaction 
merchants  during  the  month  (Le.,  as  a  result  of  pverdue  or  unanswered  margin  calls). 

5.  The  total  number  of  long  leverage  contracts  on  which  deliveries  were  taken  during  the  month. 

6.  The  total  number  of  long  leverage  contractswhich  were  rescinded  during  the  month.  ' 


/^v 


For  reporting  purpojes.  lonj  lewenge  coniiicu  on  th«  Mme  levmg*  commodity  are  different  type*  if  they  have  different 
oanuitiw.  In  accofdwice  with  the  CommiswHi'i  reguktlont  regaxdii«  the  registrsdon  of  bmage  commoditlo.  different 
ievtrage  commodities  specify  different  delivery  units,  te..  100  ox.  gold  bullion  uid  dm  kik>  gold  bullion  arc  difletMt  lever- 
age comraoditjes  as  arc  different  grades  of  the  same  commodity. 
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CFTC  Formless  (10^1 
RtplMM  CFTC  Fitrin  188 

COMMOOtTV  PUTUKU  TRAOtNO  COtWIIttlOW 
LtVtRAQE  TNANSACnON  MmCNANrt  MTONr  ON  mOMT  UR^fllAOE  C0NTIMCT8 


0MB  No.  303a0029 


LCVCNAOC  THANSACTIONMEnCHANTtNAMe.                                                                                                 | 

r 

nSMRT  OATt: 

MMurlty 
In  Ymt* 

Opwi 
Short 

Cofitfocli 
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Contrw« 

■IMWM 

IMO 
Oorino 
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s»wn 
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Inwrwl 
Into  by 

Ourtoi* 
tfM  Month 
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LIquldattont 
efShon 

COMtTKti 

Ourlna 

1^\ 

Mad* 

•nSiMn 

Contnwti 

Oyrtni, 

SItort 
ConvwM 

Ourint 

CuniMOdity. 

^— Ul^^ 

Wl"^"" 
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INSTRUCTIONS  FOR  PREPARING  AND  FILING  CFTC  FORM  188B 
ON  SHORT  LEVERAGE  CONTRACTS 

Leverage  Transaction  Merchants 

(Vc  I'url  .i  I  «il   Ihc  Ki-£iiljiions  under  tiu-  CumnuKlity  Kxcliungc  Act) 

NOTICE  Failure  to  file  a  rcjwrt  required  by  the  Commodity  Exchange  Act  and  the  regulations  thereunder 
or  the  fiiinj:  oT  a  false  or  fraudulent  report  may  be  a  basis  for  admmistrative  action  under  7  U.S.C.  Sec.  9. 
and  may  K-  punishable  by  fine  or  imprist>nment,  or  both,  under  7  U.S.C.  Sec.  13  or  18  U.S.C.  Sec.  1001". 

Report  Date— Tlie  last  huMnes.\  day  uf  each  calendar  month. 

Who  Should  Report  tach  perj^n  registered  as  a  leverage  transaction  nwrchant  who  has  entered  into  a 
leveraire  transaction  on  a  short  leverage  contract  with  a  customer  during  the  month  preceding  the  report 
date  ("reportmg  month"')  or  has  ofK-'n  short  leverage  contracts  with  customers  as  of  the  close  of  business  on 
the  report  date. 

WImi)  tu  Hepurt  I  lu  ii-|hiiI  sImII  Ih-  Miinnitled  l«i  liie  (  oiiuuiHlily  I  ii|(ire%  liailiug  ('uiuniix.Mtui  iin  ijlci 
lluiii  the  lentil  buMne>k.s  day  following  the  report  date. 

Where  to  Report— The  report  shall  be  submitted  to  the  Commodity  Futures  Trading  Commission.  2053  K 
Strcit.  NW  .Washington,  DC.   20581.    Attention:  Division  of  Economic  Analysis. 

What  to  Report-Report  all  customer  transactions  and  open  short  contracts  separately,  by  each  type  of 
leverage  contract  traded  on  a  registered  leverage  commodity  as  follows;* 

1  Hk-  iniinher  of  i>|>en  short  contracts  as  of  the  close  of  biisinc^N  on  the  re|H)rt  date  held  by : 
a.         All  customeni. 

h.  Commercial  enterprises  (i.e..  producers,  processors,  commercial  users  or  merchants  wluch. 
as  part  of  their  business,  handle  the  commodity  which  is  the  subject  of  the  leverage  contract 
or  the  products  or  by  proJiicts  thereof). 

2  The  total  number  of  short  leverage  contracts  sold  to  leverage  customers  dunng  the  month  for: 
:i  All  customers. 

b         Coiiiinerv  i.il  enterprise*. 

3  Ihe  total  numK-r  of  short  levemgc  contracts  which  were  resold  to  leverage  transaction  mer- 
chants during  the  month. 

4  The   total   number  o(  short   leverage  contracts  which  were  liquidated  by  the  leverage  transaction 
merchant   during  Ihe  month  (i.e..  as  a  result  of  overdue  or  unanswered  margin  calls). . 

S.        The  total  niimlHT  of  short  leverage  contracts  on  which  deliveries  wen*  made  during  the  month. 

(i  llir  tttl.il  niiiiibei  of  short  Uveiage  ciuiliacis  which  were  rescinded  during  Ihe  aunilh. 


•Fi»f  reporting  purposes,  short  leverage  contracts  on  Ihe  same  leverage  commodity  are  different  types  if  they  have  diftenent 
muiurities  In  accordance  with  ihe  Commission's  regulatirnis  regarding  the  registration  of  leverage  commodities,  different 
Icvi-rjgc  eoiiiniodiiics  tpi*cify  Uifrcrciii  delivery  units,  i.e.,  100  o/.  gold  bullion  and  one  kilo  gold  bullion  are  different  le\er- 
agi-  loiiiiiiodilivs  as  arc  Uil'lcrcni  grailcs  of  llie  same  coiiiiiiodity . 


UMI 
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CFTCForm  180(10-84) 
PrflvioM  aditlont  obsolew 


0MB  No.  3038-0020 


COMMODITY  FUTURES  TRADING  COMMISSIOM 

LEVERAGE  TRANSACTION  MERCHANTS 
BID* AND  ASK  PRICES  AT  CLOSE  OF  TRADING 


LEVERAOB  TRANSACTION  M6BCMANT-8  NAME; 

1 

REPORT  DATE: 

1^  II   1,  ^  iiilleii 

Commodity 

Commooity 

Commodity 

Oay/MoiMh/YMr 

MMurityinYMn 

MMurttyleYMn 

Maturity  in  Ysan 

Miturity  in  Ybbti 

MBturity  in  Ysan 

BIO 

ASK 

BIO 

ABK 

BtO 

ASK 

BIO 

ASK 

BIO 

ASK 

i 

..     _. 
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INSTRUCTIONS  FOR  PREPARING  AND  FILING  CFTC  FORM  189 
ON  LEVERAGE  CONTRACTS 

Leverage  transaction  Merchants 

(See  Part  31  of  the  Regulations  under  the  Commodity  Exchange  Act) 

NOTICE:  Failure  to  file  a  repori  rei|uircd  by  the  Commodity  Exchange  Act  and  the  regulations  thereunder 
or  the  filing  ol  a  false  or  fraudulent  report  may  be  a  basis  for  administrative  action  under  7  U.S.C.  Sec.  9, 
and  may  be  punishable  by  fine  or  imprisonment,  or  both,  under  7  U.S.C.  Sec.  13  or  18  U.S.C.  Sec.  1001. 

Report  Date-The  last  business  day  of  each  calendar  month.  ] 

Who  Should  Report- Each  person  registered  as  a  leverage  transaction  merchant  who  has  entered  ipto  a 
leverage  transaction  with  a  customer  during  the  month  preceding  the  report  date  ("reporting  month") 
or  has  open  leverage  contracts  with  customers  as  of  the  close  of  business  on  the  report  date. 

¥Vhen  to  Report-The  repori  shall  be  submitted  to  the  Commodity  Futures  Trading  Commission  no  later 
than  the  tenth  business  day  following  the  report  date. 

Where  to  Report-The  report  shall  be  submitted  to  the  Commodity  Futures  Trading  Commission,  2033  K 
Street.  N.W.,  Washington.  DC.  20581.    Attention:  Division  of  Economic  Analysis. 

What  to  Report-Report  by  each  type  of  leverage  contract  traded  on  each  registered  leverage  commodity 
the  last  bid  price  offered  and  the  last  ask  price  offered  as  of  the  close  of  business  of  each  business  day.* 


*For  reporting  purposes,  leverage  contracti  on  the  tame  leverage  cominodily  are  difTerent  types  if  they  have  different 
maturities.  In  accordance  with  the  Commisiion'i  regulations  regarding  the  registration  of  leverage  commodities,  different 
leverage  commodities  specify  different  delivery  units,  i.e.,  100  oz.  gold  bullion  and  one  kilo  gold  bullion  are  different  lever- 
age commodities  as  are  different  grades  of  the  tame  commodity. 


(FR  Doc.  84-33999  Filed  12-31-84: 8:45  amj 
I  coot  awi-avc 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

I 

Food  and  Drug  Administration 
21  CFR  Part  173 

|Dock«tNo.83F-0052| 

Secondary  Diract  Food  Additives 
Permitted  in  Food  for  Human 
Consumption 


agency:  Food  and  Or 

HHS. 

action:  Final  rule 


Administration, 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  proviiie  for 
the  safe  use  of  divinylbenzene 
copolymer  for  use  in  the  removal  of 
org.inic  suhstancns  from  aqueous  foods. 
This  Hcti-m  responds  to  a  petition  filed 
by  Ruhm  ^  Haas  Co. 
dates:  Effective  Janu;*ry  2. 1985; 
objef^ons  by  February  1, 1985.  The 
Director  of  the  Federal  Register 
approves  the  incorporation  by  reference 
of  certain  publications  at  21  CFP  173.65, 
effective  on  January  2. 1985. 
ADDRESS:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane.  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  W.  Lipien,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-334).  Food 
and  Drug  Administration.  200  C.  St.  SW.. 
Washington,  DC  20204,  202-472-5740. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  March  11, 1983  (48  FR  l()49(j),  FDA 
announced  that  a  petition  (FAP  30.1686) 
had  been  Hied  by  Rohm  &  Haas  Co.. 
Independence  Mall  West.  Philadelphia. 
PA  19105.  proposing  that  the  food 
additive  regulations  be  ameniled  to 
provide  for  the  sa^e  use  of 
divinylbenzene  polymers  for  use  in  the 
removal  of  organic  substances  fnmi 
aqueous  foods. 

Although  the  filing  notice  mentioned 
only  divinylbenzene  polymers,  the 
additive  is  actually  a  copolymer  of 
divinylbenzene  and  ethylvinylbenzene. 
Evaluation  of  the  petition  revealed  that 
the  monomer  divinylbenzene  contnins 
ethylvinylbenzene  which  is 
copolymerized  to  form  the  additive.  FDA 
therefore  concludes  that  the  additive 
should  more  properly  be  called 
divinylbenzene  copolymer  in  the 
regulation. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  food 


additive  use  is  safe  and  that  the 
regulations  should  be  amended  as  set 
forth  below. 

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h]),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h),  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  signiHcant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch       ' 
(address  above)  between  9  a.m.  and  |l 
p.m..  Monday  through  Friday.  j 

List  of  Subjects  in  21  CFR  Part  173     j 

Food  additives,  Incorporation  by    j 
reference;  Food  processing  aids.         ' 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  201(s), 
409,  72  Stat.  1784-1788  as  amended  (21 
U.S.C.  321(8),  348)}  under  authority    j 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Food  Safety  and 
Applied  Nutrition  (21  CFR  5.61),  Part  173 
is  amended  m  Subpart  A  by  adding  new 
S  173.65.  to  read  as  follows; 

PART  173— SECONDARY  DIRECT 
FOOD  ADDITIVES  PERMITTED  IN 
FOOD  FOR  HUMAN  CONSUMPTION 

$  173.65    Divinylt>enzene  copolynier. 

Divinylbenzene  copolymer  may  be 
used  for  the  removal  of  organic 
substances  from  aqueous  foods  under 
the  following  prescribed  conditions: 

(a)  The  copolymer  is  prepared  in 
appropriate  physical  fr)rra  and  is  derived 
by  the  polymerization  of  a  grade  of 
divinylbenzene  which  comprises  at  least 
79  weight-percent  divinylbenzene,  15  to 
20  wrtight-percent  ethylvinylbenzene. 
and  no  more  than  4  weight-percent 
nonpolymerizable  impurities. 

(b)  In  accordance  with  the 
manufacturer's  directions,  the 
copolymer  described  in  paragraph  (a)  of 
this  section  is  subjected  to  pre-use 
extraction  with  a  water  soluble  alcohol 
until  the  level  of  divinylbenzene  in  the 
extract  is  less  than  50  parts  per  billion 
as  determined  by  a  method  titled,  'The 


Determination  of  Divinylbenzene  in 
Alcohol  Extracts  of  Amberlite  XAD-4," 
which  is  incorporated  by  reference. 
Copies  of  this  method  are  available  from 
the  Division  of  Food  and  Color 
Additives,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-330),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204,  or  available  for 
inspection  at  the  OfHce  of  the  Federal 
Register,  1100  L  St.  NW..  Washington, 
DC  20408.  The  copolymer  is  then  treated 
with  water  according  to  the 
manufacturer's  recommendation  to 
remove  the  extraction  solvent  to 
guarantee  a  food-grade  purity  of  the 
resin  at  the  time  of  use,  in  accordance 
with  current  good  manufacturing 
practice. 

(c)  The  temperature  of  the  aqueous 
food  stream  contacting  the  polymer  is 
maintained  at  79.4  'C  (175  'F)  or  less 

(d)  The  copolymer  may  be  used  in 
contact  with  food  only  of  Types  I,  II,  and 
VI-B  (excluding  carbonated  beverages) 
described  in  Table  1  of  paragraph  (c)  of 
§  176.170  of  this  chapter. 

Any  person  who  will  be  adversely 
effected  by  the  foregoing  regulation  may 
at  any  time  on  or  before  Febniary  1. 
1985  submit  to  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto  and  may  make  a 
written  request  for  a  public  hearing  on 
the  stated  objections.  Each  objection 
shall  be  separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  objection  is  made. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state;  failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held;  failure  to  include  sucn 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objections  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Effective  date.  This  regulation  is 
effective  January  2, 1985. 

(Sees.  201(s),  409.  72  Stat.  1784-1788  as 
amended  21  U.S.C.  321(8).  348)) 
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December  19. 19M. 

SaafOTd  A.  wmm. 

Director.  CenterforFoodSahly  and  Applied 
Nutrition. 

\V9.  Doc.  M-9400S  Filed  12-31-M:  (1:45  am| 

I  oooc  4iw-««-a 


21  CFR  Part  178 

I  Oockat  Na  MF-02541 

Indirtct  Food  AdditivM  Adjuvants. 
Production  Aids,  and  Sanitizers 

agency:  Food  and  Drug  Aclmmislriitiun. 
ACTION:  Final  rule. 


SUMMARV:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  by  revi.<Ung  the 
specifications  for  di(/7-octyl)tin 
dichloride.  (n-octyl)tin  trichloride,  and 
di|n-octyl)tin  oxide  used  in  the 
manufacture  of  octyllin  stdbitizers  in 
vinyl  chloride  plastics  intended  for  use 
in  contact  with  food. 

DATES:  Effective  January  2.  1985; 
objections  by  February  1. 1985. 

ADOftESS:  Written  objections  to  the 
Do-J>.et3  Management  Branch  (UFA- 
305).  Food  and  Drug  Administration.  Rm 
4-62.  5600  Fishers  Lane.  Rockville  MD 
20857 

FOR  FUfTTHER  INFORMATION  CONTACT: 

Vir  .Anand.  Center  for  Food  Snfety  and 
Applied  Nutrition  (HFF-334).  Food  and 
Dnig  .Administration,  200  C  St.  SW.. 
Wrtshi-nc! on.  DC  202fM,  202-472-5690 

SUPPLEMEMTAMY  INFORMATION:  h.  .1 
notice  published  in  the  Federal  Register 
of  Augu>:  14. 1984  (49  FR  324G6|.  rt)A 
announced  that  a  petition  (F.AP  4B.'i810| 
had  been  filed  by  .M*t  Chemical.  Inr_. 
P.O.  Box  1104.  Rahway.  Nj  0"065. 
proposing  to  amend  the  food  additive 
regulations  by  revising  the 
speciHcations  listed  in  21  CFR  178.2650 
for  di(n-octyl]tin  dichloride.  (p-ocfylltin 
trichloride,  and  di{/i-ocfyld);in  oxide  to 
the  following:  (1)  di(n-octy!jtin 
dichloride  has  an  organotin  compo'^ilion 
that  is  not  less  than  95  percent  by 
weight  di|/j-octyl)tin  dichloride  and  not 
more  than  5  percent  by  weight  of  tri{/?- 
octyljtin  chJoride:  (2)  di(n-octyijtin  oxide 
has  an  organotin  composition  that  is  not 
less  than  95  percent  by  weight  d\[n- 
octyl)tin  oxide  and  not  more  than  5 
percent  by  weight  total  of  bi3[tri(/»- 
oclyOtin]  oxide,  and/or  mono  n-octyltin 
oxide:  and  (3)  (/?-octyl)lin  trichloride  has 
an  organotin  composition  that  is  not  less 
than  95  percent  by  weight  (n-octyl)tin 
trichloride  and  not  more  than  5  percent 
by  weight  of  tri(n-octyl)tin  chloride. 
These  substances  are  for  use  in  the 
manufacture  of  octyltin  stabilizers  in 


vinyl  chloride  plastics  intended  for  use 
in  contact  with  food. 

The  revised  specifications  in 
S  178.2650  for  di(/7-octyl)tin  dichloride 
retain  the  current  listing  in  paragraph 
{a)(l),  and  by  cross-reference  in 
paragraph  (a)(2).  for  the  impurity  tri(n 
octyi|tin  chloride  at  a  level  not  greater 
than  5  percent  by  weight,  and  drop  the 
remaining  alkyltin  impurities.  Similarly, 
the  speciHcations  for  di(/i-octyl)tin  oxide 
retain  the  impurity  limit  of  not  greater 
than  5  percent  by  weigth  of  bis(tri(/?- 
octyllfin)  oxide,  and/or  mono  n-octyltin 
oxide,  while  dropping  the  other  alkyltin 
oxide  impurities.  Further,  the  revised 
specifications  retain,  in  paragraph  (a)(4|. 
the  5  percent  by  weight  limit  for  tri(n- 
octyljtin  chloride  and  drop  the  other 
alkyltin  impurities. 

FDA  has  evaluated  the  datu  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  revised  food  additive 
specificati'-ins  would  result  in  no  change 
in  the  use  of  tlie  additives,  that  they  are 
safe  under  their  intended  conditions  of 
use.  and  that  the  regulations  should  be 
amended  as  set  forth  below. 

In  accordance  with  S  171  1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safely  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
P'-ovided  in  21  CFR  171.1(h).  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
docun-ents  available  for  inspection 

The  agency  has  carefully  corsiderfd 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Manegement  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane.  Rockville.  MD 
20857.  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 
Sanitizing  solutions. 

Therefore,  under  the  Federal  Food 
Drug,  and  Cosmetic  Act  (sees.  201(s), 
409.  72  Stat.  1784-1788  as  amended  (21 
U.S.C.  321(s),  348))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Director  of  the  Center  for  Food 
Safety  and  Apphed  Nutrition  (21  CFR 
5  61).  Part  178  is  amended  in  9  178.2650 


by  revising  paragraph  (a)  (1)  and  (4)  to 
read  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

$  178.2650    Octyltin  stabilizers  In  vinyl 
chlorids  plastics. 

*  •  *  *  • 

(a)  •  :  • 

(l)Di{n-octyI)tinS,'S'- 
bis(isooctylmercaptoacetate)  is  an 
octyltin  chemical  having  15.1  to  16.4 
percent  by  weight  of  tin  (Sn)  and  having 
8.1  to  8.9  percent  by  weight  of  mercapto 
sulfur.  It  is  made  from  di(n-octyl)tin 
dichloride  or  di(/7-octyl)tin  oxide.  The 
isooctyl  radical  in  the  mercaptoacetate 
is  derived  from  oxo  process  isooctyl 
alcohol.  Di(n-octyl)tin  dichloride  has  an 
or^iinotin  composition  that  is  not  less 
than  95  percent  by  weight  of  A\[n- 
ocfyl)tin  dichloride  and  not  more  than  5 
percent  by  weight  of  fri{/7-octyl)!in 
chloride.  Di(/!-octyl)tin  oxide  has  an 
organotin  composition  that  is  not  less 
than  95  percent  by  weight  of  di(«- 
octyl)iin  oxide  and  not  more  than  5 
percent  by  weight  of  bis[tri(n-octyl)tin| 
oxide,  and/or  mono  n-octyltin  oxide. 

•  •      .  •  *  * 

l4)  (n-Octyl)tin  S,S  S' 
tris(isooctylmercaptoacelate)  is  an 
octyltin  chemical  having  the  formula  n- 
C,H,-Sn(SCHXOjQH,v)3  (CAS  Reg.  No. 
26401-86-5)  having  13.4  to  14.8  percent 
by  weight  of  tin  (Sn)  and  having  10.9  to 
11.9  percent  by  weight  of  mercapto 
sullur.  It  is  made  from  (n-octyl)tin 
trichloride.  The  isooctyl  radical  in  the 
mercaptoacetate  is  derived  from  oxo 
process  isooctyl  alcohol.  The  (/;-octyl)titi 
trii  holoride  has  an  organotin 
composition  that  is  not  less  than  95 
percent  by  weight  of  («-octyl)tin 
trichloride  and  not  more  than  5  percent 
by  weight  of  lri(/7-octyl)tin  chloride. 
•        •        •        •        • 

Any  person  who  will  be  adversely 
affected  by  the  foregoing  regulation  may 
at  any  time  on  or  before  February  1. 
1985,  submit  to  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto  and  may  make  a 
written  request  for  a  public  hearing  on 
the  stated  objections.  Each  objection 
shall  be* separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  objection  is  made. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state:  failure  to  request  a  hearing  for  anj 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
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include  a  detailed  description  and 
analysis  of  the  specific  fuctual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held;  failure  to  include  surh 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objections  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 
Effective  date.  This  regulation  is 
effective  January  2,  IflSS. 

(Sees.  2i)1(s).  409.  72  Stat.  1784-1788  as 
amended  (21  U.S.C.  321(s).  348)) 

Dated:  Decembe-  19. 1984. 
Sanford  A.  Miller,  ^ 

Director.  Center  for  Food  $afety  and  Applied 
Nutrition.  [ 

|FR  Doc.  84-33936  Filed  12-31-84:  8:45  am) 

MLUNG  CODE  41«0-01-ll 


21  CFR  Part  178 
(Docket  No.  83F-0121] 


Indirect  Food  Additives;  Adjuvants, 
Production  Aids,  and  Sanitizers 

AQENCV:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  ethylenebis(oxyethylene) 
bis(3-/er/-butyl-4-hydroxy-5- 
methylhydrocinnamate)  as  a  stabilizer 
for  adhesives  and  certain  polymers.  This 
action  responds  to  a  petition  filed  by 
Ciba-Ceigy  Corp. 
DATES:  Effective  January  2, 1985: 
objections  by  February  1, 1985. 
ADDRESS:  Written  objections -may  be 
sent  to  the  Dockets  Management  Branch 
lHFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  StiOO  Fishers 
Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Blondell  Anderson,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334), 
Food  and  Drug  Administration.  200  C  St. 
SW.,  Washington,  DC  30204.  202-472- 
5740. 

SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  April  29,  1983  (48  FR  19472),  FDA 
announced  that  a  petition  (FAP  3B3713) 
had  been  filed  by  Ciba-Geigy  Corp., 
Three  Skyline  Drive,  Hawthorne.  NY 
10532,  proposing  that  §  175.105 
Adhesives  (21  CFR  175.105),  Part  175— 
Indirect  Food  Additivei:  Adhesives 
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Coatings  and  Components  (21  CFR  Part 
ir.S):  Part  17r>—  Indirect  Food  Additives: 
Paper  and  Paperboard  Components  (21 
CFR  Part  176);  Part  177— Indirect  Food 
Additives:  Polymers  (21  CFR  Part  177): 
Part  178 — Indirect  Food  Additives: 
Adjuvants,  Production  Aids,  and 
Sanitizers  (21  CFR  Part  178);  Part  179— 
Irradiation  in  the  Production,  Processing 
and  Handling  of  Food  (21  CFR  Part  179); 
and  Part  181 — Prior-Sanctioned  Food 
Ingredients  (21  CFR  Part  181)  be 
amended  to  provide  for  the  safe  use  of 
ethylenebis(oxyethylene)  bis(3-tert- 
butyl-4-hydroxy-5- 

methylhydrocinnamate)  as  a  stabilizer 
for  adhesives  and  polymers  except 
olefin-type  polymers.  Subsequently 
Ciba-Geigy  amended  the  petition  to 
restrict  the  additive  to  use  in  certain 
prior-sanctioned  polymers  and  to  certain 
uses  in  21  CFR  Parts  175, 176,  and  177. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  food 
additive  use  is  safe  and  that  the 
regulations  should  be  amended  as  set 
forth  below. 

The  agency  is  listing  the  stabilizer 
only  in  21  CFR  178.2010  with  appropriate 
limitations.  Multiple  listings  in  other 
subsections  are  unnecessary  because 
this  regulation  lists  all  allowed  uses  of 
the  stabilizer. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information       j 
contact  person  listed  above.  As  j 

provided  in  21  CFR  171.1(h),  the  agency 
will  delete  from  the  documents  any     i 
materials  that  are  not  available  for 
public  disclosure  before  making  the    i 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence    { 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 
Sanitizing  solutions. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  201(s), 
409,  72  Stat.  1784-1788  as  amended  (21 
U.S.C.  321(8),  348))  and  under  authority 


delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Food  Safety  and 
Applied  Nutrition  (21  CFR  5.61);  Part  178 
is  amended  in  §  178.2010(b)  by 
alphabetically  inserting  in  the  list  of 
substances  a  new  item  to  read  as 
follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

§  178.2010    Antioxidants  and/or  stabilizers 
for  polymers. 

***** 

(b)  •  *  • 


SutalancM 


LimHationi 


Eltiytenebislo«yflltiyteneH)*s-(3- 
tefr-buty(-4-hydroxy-5- 
methylhydrocinnamate)       (CAS 
Reg  No  36443^^8-2). 


For  UM  only: 

1  At  level*  not  lo 
exceed  0.3  percent  by 
mwight  of  polystyrene 
and/or  rubber 
moditied  polystyrene 
polymars  complying 
with  (177  1640  of  tt«a 
dfapter. 

2.  At  levels  not  to 
exceed  0  3  percent  by 
weigtit  of  acrylonitnle- 
butadiene-styrene 
copolymers  used  in 
accordance  with 
applicable  regulation* 
in  Parts  175.  176, 
177.  and  181  of  this 
chapter 

3.  At  levels  not  10 
exceed  0.75  percent 
by  weight  of 
polyoxymethylene 
copolyniers  used  in 
accordance  with 

5  177.2470  of  this 
chapter  The  finished 
articles  shall  not  be 
used  for  foods 
containing  nx>re  than 
15  percent  alcofiol. 

4.  At  levels  not  to 
excee<F0.25  percent 
by  weight  of 
polyoxymethyleoe 
homopolyiners  used  n 
accordance  with 

J  177  2480  of  this 
chapter.  The  finished 
articles  shall  not  be 
used  lor  foods 
containing  more  than 
15  percent  alcohol 

5.  At  levels  not  to 
exceed  0.2  percent  by 
weight  of  ngid  vinyl 
chloride  plasiics 
prepared  from  vinyl 
chlonde 

homopolymers  and.  or 
vmly  chlonde 
copolymers  used  m 
accordance  with  a 
prior  sanction  or 
applicable  regulation* 
in  Parts  175.  176,  and 
177  of  tfus  chapter 
The  vinyl  chlonde 
copolymers  shall 
contain  not  less  than 
50  weight  percent  of 
total  polymer  units 
derived  from  vinyl 
chlohde. 


Federal  Register  /  Vol.  50.  ^4o.  1  /  Wednesday,  January  2,  1965  /  Rules  and  Regulations 


6   At 


«I0 


homopoN^nan  and  ct 
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Any  person  who  will  br  adversely 
affected  by  the  following  regulation  m<iy 
at  any  time  on  or  before  Februarj  1, 
1i)85  submit  to  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto  and  may  make  a 
written  request  for  a  public  hearing  on 
the  staled  objections.  Each  objection 
shall  lie  separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  objection  is  made 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state:  fiiilure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  fur 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held:  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objections  ma>  be 
seen  in  the  office  above  between  9  am 
and  4  p.m..  Monday  through  Friday 

Effective  dale.  This  regulation  is 
effective  fanuary  2. 1985. 

(Sees.  2m[»).  408.  72  Stat.  1784-1788  <•» 
amended  (21  U.S.C  321(8).  348!| 

Dated;  December  19. 19M 
Suforrf  A.  MUler. 

Director.  Center  for  Fotfi  Safety  and  Applied 

Nutrition. 

(FR  Doc.  84-34004  Filed  12-31-84:  6:45  am) 

MUJMQ  COM  41«0-ei-« 


21  CFR  Part  ITS 


(Docket  NaB3F-0134| 


Indirect  Food  Additives:  Adiuvants. 
Production  Aids,  and  Sanitizers; 
Correction 

AGEMCv:  Food  and  Drug  Administration 
ACTION:  Final  rule;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  the 
final  rule  that  amended  the  food 
additive  regulations  to  provide  for  the 
safe  use  of  poly  |(&-[1.1,3.3- 
tetramethylbutyl)amLno]-5-triazine-2.4- 
diyl|(2.2.6,6-tetramethyl-4-piperidyl| 
imino|hexamcthylene[(2.2.6,d- 
tetramethyl-4-piperidyl)imino]|  as  a  light 
stabilizer  in  polypropylene  and  high- 
density  polyethylene.  The  docket 
number  was  inadvertently  written  as 
84F-0134.  This  document  corrects  that 
error 

EFFECTIVE  DATE:  November  14.  1984 

FOR  FUltTMER  INFORMATION  CONTACT: 

Agnes  Black.  Federal  Register  Writer 
(I  IFC-11).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20837.  301-443-2994. 

SUPPLEMENTARY  INFORMATION:  In  VR 
Doc.  84-29744  appearing  on  page  44994 
in  the  issue  of  Wednesday.  November 
14.  1984.    Docket  No.  84F-0134'  is 
corrected  to  read  "Docket  No.  83F- 
0134" 

Dated:  Deremt>er  14. 1904. 
Richard  |.  Rook. 

Actinti  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc.  84-33935  Filed  12-31-84:  8:45  ami 
nujNa  coot  4it»-0i-it  ^ 


Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs 
Not  Subject  to  Certification: 
Acepromazine  Uaieate  Tal)lets 

Correction 

(n  FR  Doc.  84-32817  beginning  on  page 
49090  in  the  issue  of  Tuesday.  December 
IB.  1984.  make  the  following  correction: 

On  page  49091.  first  column,  second 
line  from  the  bottom  of  the  page,  the 
EFFECTIVE  DATE  should  have  read 
"December  18. 1964". 

mjjmo  com 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Healtti 
Administration 

29  CFR  Part  1910 

Occupational  Exposure  to  Ethylene 
Oxide 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA).  Labor 

action:  Final  Rule:  Supplemental 
statement  of  reasons. 

summary:  On  June  22. 1984.  the 

Occupational  Safety  and  Health 
Administration  (OSHA)  published  a 
final  standard  for  ethylene  oxide  (EtO) 
that  established  a  permissible  exposure 
limit  of  1  part  EtO  per  million  parts  of 
air  determined  as  an  8-hour  time — 
weighted  average  (TWA)  concentration 
(29  CFR  1910.1047.  49  FR  25734).  The 
standard  also  includes  provisions  for 
methods  of  exposure  control,  personal 
protective  equipment,  measurement  of 
employee  exposure,  training,  signs,  and 
labels,  medical  surveillance,  regulated 
areas,  emergencies  and  recordkeeping. 
The  basis  for  this  action  was  a 
determination  by  OSHA.  based  on 
human  and  animal  data,  that  exposure 
to  EtO  presents  a  carcinogenic, 
mutagenic,  genotoxic.  reproductive, 
neurologic,  and  sensitization  hazard  to 
workers 

During  the  rulemaking  proceedings 
that  led  to  the  establishment  of  the  1 
ppm  TWA.  the  issue  of  whether  there 
was  a  need  for  a  short-term  exposure 
limit  (STEL)  for  worker  protection  from 
EtO  was  raised.  OSHA  reserved 
decision  on  the  adoption  of  a  STEL  at 
the  conclusion  of  the  rulemaking  in 
order  to  permit  peer  review  of  the 
available  evidence  and  to  review  more 
fully  the  arguments  and  pertinent  data 
regarding  the  STEL  issue.  Upon  receipt 
of  the  analyses  from  most  of  the  peer 
reviewers.  OSHA  pubhshed  a  notice  to 
that  effect  on  September  19. 1984  (49  FR 
36659)  and  invited  public  comment  on 
the  pertinent  issues  addressed  in  the 
peer  reviews.  Based  on  the  entire 
rulemaking  record,  including  the  peer 
reviews  and  public  comments  received 
since  June  22.  the  Assistant  Secretary 
has  determined  that  adoption  of  a  STEL 
for  EtO  is  not  warranted  by  the 
available  health  evidence,  and  that  a 
STEL  is  not  reasonably  necessary  or 
appropriate  for  inclusion  in  the  final  EtO 
standard.  OSHA  has  also  asked  that 
NIOSH  fund  certain  additional  studies 
related  to  whether  a  dose-rate 
relationship  can  be  established  for  EtO. 
and  OS^.^  will  review  the  results  of 


y^ 


Federal  Register  /  Vol.  50.  No.  1  /  Wednesday.  January  2.  1985  /  Rules  and  Regulations 


65 


those  studies  when  they  become 
available. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  Foster,  Occupational  Safety 
and  Health  Administration,  Office  of 
Public  Affairs,  Room  N  3641.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW..  Washington.  D.C.  202ia 
Telephone  (202)  523-8148. 
SUPPLEMENTARY  INFORMATION: 

I.  Events  Leading  to  This  Action 

On  January  26. 1982,  OSHA  published 
an  Advance  Notice  of  Proposed 
Rulemaking  (47  FR  3566)  announcing  its 
intention  to  conduct  a  reevaluation  of  its 
existing  EtO  standard  of  50  ppm  as  a 
TWA.  In  addition  to  a  request  for  public 
comment  on  the  adequacy  oif  50  ppm  as 
a  TWA.  comment  was  also  solicited  on 
the  question  of  the  necessity  of  a  STEL 
as  follows: 

!•  a  short-term  or  ceiling  limit  for  EtO 
exposures  necessdry  and  why.  and  what 
would  be  the  technological  and  economic 
feasibility  of  complying  with  that  limit?  (47 
FR3566) 

On  April  21, 1983.  OSHA  published  a 
Notice  of  Proposed  Rulemaking  for  EtO 
that  proposed  to  reduce  the  permissible 
8-hour  TWA  for  EtO  from  50  ppm  to  1 
ppm  (48  FR  17284).  Although  a  specific 
STEL  for  EtO  was  not  proposed,  public 
comment  on  that  issue  was  solicited  by 
the  following  questions: 

Is  a  short-term  or  ceiling  exposure  limit  for 
EtO  exposure  necessary  for  the  PEL  or  action 
level  in  view  of  recent  information  regarding 
increased  spontaneous  abortions  and 
chromosome  changes  in  workers  exposed  to 
EtO?  What  monitoring  methods  and  control 
technology  are  available  to  meet  such  a 
short-term  limit  and  what  would  be  the 
economic  burdens,  if  any.  of  such  a  limit?  (46 
FR  172B4) 

and. 

What  are  the  most  suitable  methods  for 
determining  compliance  with  EtO  permissible 
exposure  limits  (PEL's)  of  05  and  1  ppm  as  8- 
hour  time-weighted  averages  and  for  ceilings 
ranging  from  5  to  SO  ppm  for  30  minutes  or 
less?  What  are  the  problems  associated  with 
such  monitoring  methods?  Do  they  require 
special  training  or  experience?  Are  there 
serious  limitations  as  to  the  accuracy  or 
precision  of  the  available  sampling 
techniques?  (48  FR  17248) 

Numerous  comments  and  other  data 
were  received  by  OSHA  in  response  to 
the  STEL  questions  set  forth  in  the 
ANPR  and  NPRM  (Ex.  168).  The  final 
EtO  rule  published  on  June  22, 1984,  (49 
FR  25734)  resened  decision  on  the 
question  of  whether  the  standard  should 
contain  a  STEL  (Ex.  167A). 

In  the  June  22, 1984  final  rule,  OSHA 
stated  that  upon  its  review  of  comments 
submitted  by  the  Office  of  Management 
and  Budget  (OMB)  pursuant  to 


Executive  Order^l2291  (Ex  162),  OSHA 
determined  that  certain  issues  relating 
to  a  STEL  were  important  and  merited 
further  consideration.  In  particular, 
OSHA  believed  that  questions 
concerning  the  following  issues  merited 
additional  review: 
— Quantification  of  the  risk  avoided  by 

issuance  of  the  STEL.  In  light  of  the 

requirement  of  the  new  standard  to 

meet  a  1  ppm  PEL: 
— The  need  for  a  STEL  given  current 

exposures  and  the  1  ppm  PEL  of  the 

new  standard; 
— The  appropriateness  of  relying  on 

studies  by  Hemminki,  Yager,  and 

Johnson  &  Johnson  as  partial  support 

for  the  issuance  of  a  STEL: 
— A  decision  by  the  American 

Conference  of  Governmental 

Industrial  Hygienists  (ACGIH)  not  to 

recommend  a  STEL  for  EtO;  and 
— The  economic  and  technical 

feasibility  of  a  STEL  without  the  use 

of  respirators. 

To  develop  the  fullest  possible 
administrative  record,  all  exhibits  in  the 
docket  relating  to  the  STEL  (compiled  as 
Ex.  168).  were  submitted  to  a  number  of 
scientifically  qualified  peer  reviewers 
for  comment,  analysis,  and  criticism. 
The  peer  reviewers  filed  statements  that 
were  placed  in  the  public  docket. 

Public  comments  on  the  statements 
filed  by  the  peer  reviewers  and  on  the 
issues  raided  by  OMB  on  the  June  14. 
1984  draft  standard  were  solicited  by  a 
Federal  Register  notice  published 
September  19. 1984  (49  FR  36659). 

As  noted  by  OSHA  in  its  June  22 
Federal  Register  notice,  the  purpose  of 
the  extended  period  of  consideration  of 
the  STEL  issues  was  to  enable  peer 
reviewers  and  the  public  to  consider  the 
available  data  on  short-term  EtO 
exposures  and  to  submit  their  detailed 
evaluations  of  the  evidence  to  the 
Agency.  This,  in  turn,  would  allow 
OSHA  to  perform  a  more  comprehensive 
examination  of  the  need  for  a  STEL. 
based  upon  the  existing  record  and  the 
analyses  contained  in  the  peer  review 
and  public  comments.  Both  of  these 
goals  have  been  accomplished,  and 
OSHA  is  most  appreciative  of  those 
persons  and  organizations  that 
participated  in  this  phase  of  the  i 

rulemaking  on  EtO. 

The  peer  reviews  and  public 
comments  were  particularly  helpful  in 
elucidating  and  explaining  concepts 
which  the  Agency  had  not  evaluated  in 
depth  in  developing  the  June  22  final 
rule,  but  which  are  of  considerable 
importance  in  the  final  determination  of 
the  STEL  issues.  For  example,  the 
relevance  of  the  establishment  of  a 
dose-rate  effect  to  the  need  for  a  STEL  is 


explored  at  great  length  in  the  new 
materials.  The  peer  reviews,  in 
particular,  contain  extensive  new 
explanations  and  evaluations  of  this 
relationship  as  it  relates  to  the  available 
health  data  on  EtO,  especially  in  the 
area  of  mutagenesis.  The  peer  reviews 
and  public  comments  also  helped  to 
clarify  the  positions  of  various  experts 
and  organizations  which  have  been 
involved  in  the  evaluation  of  the  health 
evidence.  For  example,  ACGIH 
employed  this  extended  comment  period 
to  clarify  its  position  of  STEL-related 
issues,  which  was  not  totally  clear 
during  the  earlier  phase  of  the 
proceeding.  In  these  and  other  details, 
the  materials  received  by  OSHA  since 
June  22  filled  a  number  of  gaps  in  the 
Agency's  knowledge,  and  have  enabled 
the  Agency  to  reach  a  final 
determination  on  the  STEL 

II.  Identification  of  Peer  Reviewers 

OSHA  requested  peer  review  of  the 
STEL  data  by  23  individuals  and 
organizations.  Reviewers  were  asked  to 
provide  comment  on  those  aspects  of 
the  STEL  issues  that  were  within  their 
area  of  expertise  (toxicology, 
epidemiology,  industrial  hygiene,  etc.). 
OSHA  contacted  the  following  peer 
reviewers  (A  number  in  parentheses  in 
the  list  below  reflects  OSHA's  receipt  of 
the  person's  review  and  the  exhibit 
number  of  that  review  in  Docket  H-2(X)): 
Elliot  Harris.  Ph.D.  Deputy  Director. 

National  Institute  for  Occupational 

Safety  and  Health  (Ex.  181) 
Ralph  Allen,  President,  American 

Academy  of  Industrial  Hygiene  (Ex. 

175) 
Vernon  L  Carter.  Jr..  DVM  College  of 

Veterinary  Medicine,  Ohio  State 

University  (Ex.  178) 
William  Kelley,  Executive  Director, 

American  Conference  of 

Governmental,  Industrial  Hygienists 

(Ex.  191) 
Dr.  Donald  Hoops,  Executive  Director. 

American  Occupational  Medical 

Association  (Ex.  186) 
Dr.  L.B.  Russell.  President. 

Environmental  Mutagen  Society  (Ex. 

180) 
Matilda  Babbitz,  Executive  Director, 

American  Association  of 

Occupational  Health  Nurses  (Ex.  180) 
Dr.  Fred  Oehme,  President.  Society  of 

Toxicology 
Dr.  John  Crum,  Executive  Director. 

American  Chemical  Society  (Ex.  170) 
Richard  Adamson.  Ph.D..  National 

Cancer  Institute  (Ex.  172) 
David  P.  Rail,  M.D..  Ph.  D..  National 

Institute  of  Environmental  Health 

Sciences  (Ex.  171) 
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The  following  12  members  of  Ihe 
Depart'nent  of  labor's  National 
Advisory  Committee  on  Occupational 
Safety  and  Health  were  also  requested 
to  review  and  submit  comments  on  the 
STEL  issue: 
Frank  R.  Bamako.  Chairman  of  the 

Board.  National  Safetv  Council  [¥.%. 

174) 
|oyce  C.  Hearn.  Representative.  South 

Carolma  Legislature 
Sidney  Shindell.  M.D..  Chairman. 

Department  of  Preventive  Medicine. 

The  Medical  College  of  Wisconsin 

(Ex.  176) 
Robert  B.  Taylor.  Director.  Di\  ision  of 

Occupational  Safety  and  Mealth. 

Tennessee  Department  of  Labor 
Tom  Btiker.  President.  Baker  Electric 

Company 
Bruce  W.  Karrh.  M.D..  Vice  President- 
Safety.  Mealth  and  Environmental 

Affairs,  E.L  duPont  deNemours  and 

Co..  Inc.  (Ex.  173) 
John  |.  Donlon.  Business  Manager. 

Colorado  Building  and  Construction 

Trades  Council 
R.V.  Durham.  Director.  Safety  and 

Health  Department  International 

Brotherhood  of  Teamsters.  Chauffers. 

Warehousemen  A  Helpers  of  America 

(Ex.  179) 
B.  Gawain  Bonner.  Director.  Safety  and 

Health.  Tenneco.  Inc. 
Ronald  H.  Davis.  Vice  President, 

Industrial  Relations.  Carolina  Steel 

Corporation  {E.\.  183) 
Marcus  M.  Key.  M  D..  Professor  of 

Occupational  Medicine.  The 

University  of  Texas  Health  Sciences 

Center  (Ex.  177) 
William  E.  McCormick.  Former 

Managing  Director.  Amercian 

Industrial  Hygiene  Associatit)n 

III.  Summar>'  of  Peer  Reviews  and 
Public  Comments 

In  addition  to  the  peer  reviews.  OSHA 
received  41  comments  in  response  to  the 
September  19. 1984.  FR  notice.  Those  in 
opposition  to  adoption  of  a  STEL 
generally  argued  that  Ihe  available 
scientific  evidence  did  not  justify 
issuance  of  a  short-term  limit.  They 
contended  that  the  STEL  must  be  based 
on.  among  other  reasons,  the 
observation  of  either  (1)  acute  effects 
occurring  above  a  given  level  or  (2)  on 
the  demonstration  of  a  dose-rate  effect 
associated  with  exposure  to  EtO.  Those 
parties  opposing  a  STEL  argued  that 
neither  of  these  effects  have  been 
demonstrated  to  occur  from  exposure  to 
EtO. 

Proponents  of  adoption  of  the  STI-IL 
fienerally  contended  that  (1)  the 
collective  scientific  evidence 
demonstrates  adverse  reproductive  and 
mutagenic  effects  attributable  to  short- 


term  EtO  exposures  and  (2)  the  STEL  is 
necessary  to  reduce  the  significant  risk 
of  cancer  still  present  with  the  1  ppm 
TWA.  These  arguments  and  others,  and 
the  comments  presented  on  both  sides 
of  these  issues  by  both  public 
commentors  and  peer  reviewers  are 
discussed  below. 

A.  Comments  Opposing  a  STEL 

Parties  opposing  adoplon  of  a  STEL 
for  EtO  reiterated  several  arguments 
presented  prior  to  this  supplemental 
rulemaking  and  raised  new  points, 
accompanied  by  new  argument  and 
calculations.  They  argued  that: 

— No  evidence  has  been  presented 
indicating  that  the  potential  effects  of 
exposure  to  EtO  are  related  to.do.sc- 
rate  (i.e..  pattern  of  exposure): 

— The  collective  findings  of  Yager. 
Embree.  Ceneroso.  LaBorde  and 
Kimmel.  |ohnson.  Garry.  Pero.  and 
Hemminki  do  not  form  a  reasonable 
inference  for  a  STEL; 

— The  STEL  is  "unsupported  b  any 
reasonable  risk  assessment  or 
inference  from  the  scientific 
evidence:" 

— The  studies  by  Hemminki,  Yager,  and 
lohnson  and  Johnson  are  flawed  and 
inadequate  to  support  a  STEL 

— .'\  STEL  can  only  be  justified  through 
quantification  of  risk; 

— Compliance  and  measurement 
feasibility  for  a  STEL  have  not  been 
demonstrated: 

— The  1  ppm  TWA  and  0.5  ppm  action 
level  provide  adequate  protection 
from  short-term  exposure: 

— The  types  of  controls  that  will  need  to 
be  employed  to  meet  the  TWA  will 
also  result  in  low  short-term  exposure; 

— There  is  no  established  relationship 
between  sister  chromatid  exchanges 
and  adverse  health:  and 

—The  ACGIH  has  concluded  that  the 
toxicological  data  provides 
inadequate  support  for  a  STEL. 

Peer  Review  Analyses 

Those  peer  reviewers  opposing  a 
STEL  included: 

Dr.  Bruce  Karrh.  Vice-President  for 
Safety.  Health  and  Environmental 
Affairs,  E.I.  duPont  de  Nemours  Co.  (Ex 
173): 

Ralph  E.  Allan.  President.  American 
Academy  of  Industrial  Hygiene  (Ex. 
175); 

Dr.  Sidney  Shindell.  Professor  and 
Chairman  of  the  Department  of 
Preventive  Medicine.  Medical  College  of 
Wisconsin  (Ex.  176): 

Dr.  Marcus  Key.  Professor  of 
Occupational  Medicine  at  the  University 
of  Texas'  School  of  Public  Health  (Ex. 
177): 


Dr.  Vernon  Carter.  Consultant  in 
Occupational  and  Environmental 
Toxicology  (Ex.  178): 

Environmental  Mutagen  Society 
(committee  consisting  of  Dr.  R.J. 
DuFrain.  Senior  Scientist  of  the  Medical 
and  l^alth  Science  Division  of  Oak 
Ridge  Associated  Universities;  Dr.  W.M 
Generoso.  Senior  Scientist.  Oak  Ridge 
National  Laboratory;  and  Professor  S. 
Abrahamson.  Departments  of  Zoology 
and  Genetics.  University  of  Wisconsin) 
(Ex.  186):  and 

Donald  L.  Hoops.  Ph.D..  Executive 
Director.  American  Occupational 
Medical  Association  (review  by  Ernest 
M.  Dixon.  M.D..  P.A.  Environmental 
Health  Consultants,  and  C.  An.'Stadt, 
M.D.)  (Ex.  187). 

The  Environmental  Mutagen  Society 
(Ex.  186)  provided  for  review  of  the  EtO 
STEL  data  by  a  committee  of  experts 
consisting  of  Dr.  R.J.  Du  Frain.  Senior 
Scientist  of  the  Medical  and  Health 
Science  Division  of  Oak  Ridge 
Associated  Universities;  Dr.  W.M. 
Generoso.  Senior  Scientist  of  the  Biology 
Division.  Oak  Ridge  National 
Laboratory:  and  Professor  S. 
Abrahamson.  Departments  of  Zoology 
and  Genetics.  University  of  Wisconsin. 

The  conclusion  of  the  committee  was 
that: 

The  prime  issue  as  we  al!  see  tt  (and  have 
each  done  considerable  research  on  in  our 
careers)  is  one  of  dose  and  dose — rate. 
Namely,  is  the  biological  outcome  (the  yield 
of  induced  damage)  affected  by  the  manner 
and  delivery  of  the  dose  (exposure)?  The 
evidence  required  to  support  a  STEL  would 
have  had  to  demonstrate  that  for  some  end 
point  ISCE.  chromosome  damage,  time  to 
(umor  etc.)  there  was  a  greater  yield  of 
damage  (effect)  from  an  acute  treatment  as 
compared  to  a  chronic  or  fractionated 
treatment  for  the  some  total  dose.  No  such 
evidence  was  presented,  (emphasis  in 
originul)  (Ex.  186) 

The  commitee  contended  that  before  a 
STEL  can  be  justified  there  would  have 
to  be  an  observed  dose  rate  effect  over  a 
certain  dose  ranged,  and  at  the  dose 
limitation  imposed  there  would  be  an 
influence  of  (cellular]  dose  rate.  They 
concluded  that  no  such  effect  has  been 
established  in  the  Yager.  Johnson  and 
lohnson.  or  Hemminki  studies. 

Specific  comments  on  the  Yager. 
Johnson  and  Johnson,  and  Hemminki 
studies  were  provided  by  Generoso  and 
DuFrain.  With  respect  to  the  Yager 
study.  DuFrain  stated: 

In  this  report  in  Science.  22  individuals 
wure  evaluated  for  SCE  frequency  in  their 
peripheral  blood  lymphocytes.  Extensive 
queslionnaries  were  filled  out  and  EtO 
measurements  in  Ihe  breathing  zone  of  some 
of  these  individuals  were  taken  while  they 
were  performing  their  jobs  which  exposed 
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them  to  EtO.  Attempts  were  then  made 
determine  their  cumulative  EtO  "dose"  in 
milligrams  for  the  six  months  preceding  the 
blood  collection  for  SCE  analysis  of  the 
peripheral  lymphocytes.  Of  the  22 
individuals.  16  were  Hsted  in  the  table  (  2)  as 

0  dose  (5  non-smokers  and  11  smokers).  In 
the  exposed  individuals,  there  were  3  non- 
smokers  and  3  smokers  in  the  "low-dose" 
category,  and  2  non-smokers  in  the  "high- 
dose"  category,  and  by  my  calculations  I 
wouJd  not  declare  these  groups  to  be 
significantly  different  from  their  controls 
(matched  for  smoking  habits).  This  leaves  3 
smokers  in  the  "high-dose"  group  that  show 
significantly  elevated  SCE  frequencies.  Prom 
this  amount  of  data  one  cannot  show  a  dose- 
response  relationship  for  these  short  burst- 
type  exposures  to  EtO.  Therefore,  this  Study 
does  not  support  the  inclusion  of  a  STEL 
(emphasis  in  orginal). 

With  respect  to  the  fohnson  and 
Johnson  study,  DuFrain  stated  that  that 
study: 

.  .  .  clearly  shows  that  occupational  EtO 
exposure  leads  to  elevated  SCE  levels  in 
peripheral  blood  lymphocytes,  but  I  don't 
think  the  inference  of  dose-rate  effects  are 
possible  from  the  results.  Also,  individual 
"dose"  estimates  or  even  speculative 
calculations  were  not  available  for  the 
subjects.  I  might  also  point  out  that  the 
results  of  this  study  show  smoking,  gender, 
and  age  are  all  confounding  variable  in 
human  lymphocyte  SCE  analysis,  which  was 
not  taken  into  account  in  the  Yager  study  of 
22  individuals.  [Ex.  186] 

DuFrain  further  stated  that: 

The  larger  Johnson  and  fohnson  study  also 
demonstrates  that  occupational  EtO  exposure 
causes  chromosome  aberrations  and  elevates 
the  SCE  frequency  in  peripheral  blood 
lymphocytes  of  the  workers.  Of  greater 
concern  to  me,  is  the  DeMath  letter  statement 
in  the  last  sentence  of  page  6  that .  .  .  "there 
is  universal  agreement  that  SCEs  should  not 
be  the  basis  of  regulations  because  no 
adverse  health  efTect  has  been  linked  to 
elevated  SCEs".  This  subtle  play  on  words 
ignores  the  occurrence  of  elevated  SCEs  in 
blood  lymophocytes  of  individuals  with 
Bloom's  syndrome  who  have  incidence  of 
malignancy.  What  should  be  stated  is  that  no 
known  adverse  health  effect  has  been  linked 
to  occupationally  elevated  SCEs.  [Ex.  186) 

In  addressing  the  contention  that  the 
studies  by  Yager  and  |ahnson  and 
)ohnson  are  "flawed",  DuFrain  stated 
that: 

It  is  true  that  the  research  in  these  two 
reports  does  not  provide  evidence  in  favor  of 
a  STEL  in  addition  to  a  1  IVM  PEL:  however, 

1  question  the  term  "flawed".  Both  of  these 
studies  have  used  standard  or  acceptable 
methods  for  cytogenetic  evaluations,  and 
«vhat  appear  to  be  appropriate,  or  at  least 
acceptable,  statistical  methodologies. 
Questioning  the  use  of  means  and  suggesting 
comparisons  of  medians  is  naive  in  terms  of 
these  or  any  SCE  studies,  for  it  is  precisely 
the  outlier  cells  that  are  of  some  scientific 
interest  and  they  do  not  adequately  influence 
the  robust  statistics  such  »  medians. 


With  respect  to  Hemminki,  Generoso 
concluded  that  although  the  likelihood 
that  EtO  exposure  may  lead  to  higher 
abortion  frequency  cannot  be  niled  out, 
the  study  "has  no  bearing  whatsoever 
on  the  question  of  dose-rate  effect". 

In  addressing  the  possible  reason  for 
the  conclusion  that  a  dose-rate  effect 
has  not  been  observed  for  EtO,  Du  Frain 
offered  the  following: 

...  for  high  energy  radiation  (X  or  gamma 
rays)  one  is  unable  to  determine  a  difference 
in  biological  damage  when  1000  miUirem  is 
received  in  one  minute  or  1  millirem  is 
received  per  minute  over  1.000  minutes  or 
longer,  l)ecause  the  total  dose  is  so  low.  there 
is  no  dose  rate  effect!  This  may  well  be  a 
possible  outcome  resulting  from  the 
introduction  of  a  1  ppm  8-hour  limit  exposure 
[for  EtO).  I 

Both  Generoso  and  Du  Frain 
suggested  that  further  research  be 
performed  in  order  to  resolve  this  issue. 

Bruce  W.  Karrh.  M.D.  (Ex  173),  of 
duPont,  concluded  in  his  peer  review 
that  the  key  factors  in  considering 
adoption  of  a  STEL  for  EtO  are  the 
frequency  of  excursions  that  are  above 
the  1  ppm  TWA,  the  variability  of  EtO 
concentrations  in  the  workplace,  and  the 
availability  of  supporting  health  data. 
Dr.  Karrh  stated  that  without  sufficient 
toxicological  and  exposure  data  to 
justify  a  specific  STEL,  the  excursion 
limit  recommendation  by  the  ACGIH 
seems  appropriate  (See  discussion  under 
"ACGIH  TLV  Recommendations"). 

The  American  Academy  of  Industrial 
Hygiene  (AAIH)  (Ex.  175)  concluded 
that  "the  need  for  a  short-term  exposure 
level  is  not  supported  by  appropriate 
scientific  findings  which  suggest  the 
elimination  or  reduction  of  signiflcant 
risk  of  harm." 

With  respect  to  the  Hogstedt  leukemia 
studies  (Exs.  2-6,  2-22)  and  the 
Hemminki  reproductive  study  (Ex.  6-7), 
the  AAIH  considered  them  to  be 
"equivocal"  and  stated  further  that 
although  it  is  reasonably  clear  that  EtO 
is  a  carcinogen  in  rats  (Exs.  2-9,  6-6,  6- 
16]  and  is  genotoxic  in  humans,  "a  clear 
demonstration  that  EtO  is  a  human 
carcinogen  or  that  it  produces 
reproductive  effects  has  not  been 
made." 

Concerning  data  in  the  record  relating 
to  SCE's  and  chromosome  aberrations 
(Exs.  4-10,  4-17.  6-12,  6-13,  6-15, 137  A, 
B,  C,  D)  AAIH  stated  that: 

There  is  ...  no  current  consensus 
concerning  the  relationship  between  DNA 
damage  and  the  likelihood  of  an  ultimate 
clinical  outcome  such  as  cancer.  This  is  a 
particular  problem  given  the  weak 
epidemiological  evidence  associating  EO 
exposure  with  delayed  effects.  It  should  also 
be  borne  in  mind  that  although  SCEs  and 
chromosome  aberrations  are  indices  of  DNA 


damage,  the  endpoints  are  different,  they  are 
not  necessarily  correlated,  and  the  relevance 
of  one  or  the  other  in  a  given  application  is 
not  obvious.  (Ex  175). 

AAIH  also  contended  that  neither  the 
Yager  (Exs.  4-10.  6-15).  Johnson  and 
Johnson  (Exs.  4-17. 137  A,  B.  C)  nor  Pero 
(Ex.  6-13)  studies  demonstrate  that  the 
amount  of  DNA  damage  received  as  a 
result  of  short-term  exposures  to  EtO  is 
greater  than  that  received  by  workers 
receiving  the  same  cimiulative  dose  of 
EtO  during  constant  exposure 
conditions.  The  AAIH  further  pointed 
out  that  of  the  studies  cited  above, 
"none  of  them  was  designed  to  test 
whether  the  fractionation  of  the  EO 
dose  is  more  important  to  the  likelihood 
of  a  clinical  outcome"  (AAIH  emphasis). 
The  AAIH  concluded  that  additional 
research  is  necessary  in  order  to 
substantiate  the  need  for  adoption  of  a 
STEL  for  EtO. 

Sidney  Shindell.  M.D.,  (Ex.  176)  agreed 
with  the  statements  (Ex.  162)  that  ".  .  . 
the  studies  OSHA  cites  ...  all  have 
major  flaws  and  provide  no  support  for 
the  STEL."  Dr.  Shindell  also  contended 
that  "the  objective  of  minimizing  or 
avoiding  peak  exposures  would  be  more 
important  than  enactments  of  an 
arbitrary  level  indicating  to  what  extent 
this  objective  needs  to  be  achieved". 

Marcus  M.  Key,  M.D.  (Ex.  177)  agreed 
with  ACGIH's  position  that  suspect 
human  carcinogens  such  as  EtO  should 
not  be  assigned  specific  STEL's.  in 
opposing  a  specific  STEL,  however,  he 
did  express  a  concern  that  for  these 
substances  "the  concentration  as  a 
maximum  value  may  be  as  important  as 
the  dose  (average  concentration  x  time) 
in  induction  of  cancer." 

Vernon  L  Carter,  Jr.  DVM  (Ex.  178) 
argued  that  neither  the  draft  STEL  risk 
assessment  performed  by  OSHA.  nor 
the  available  health  data  justify 
adoption  of  an  EtO  STEL.  (OSHA 
estimated  in  its  June  14, 1984  draft  final 
standard  that  the  cancer  risk  of  12-23 
per  10,000  with  a  1  ppm  TWA  would  be 
reduced  to  4-7  per  10,000  with  addition 
of  a  10  ppm  STEL)  Dr.  Carter  stated  that 
"Given  the  luiresolved  questions  about 
the  use  of  mathematical  models  and  the 
relatively  small  difference  between 
those  two  sets  of  numerical  values, .  .  . 
this  alone  does  not  justify  a  STEL."  With 
regard  to  the  health  data.  Dr.  Carter 
found  the  studies  by  Hemminki,  Yager, 
and  Johnson  and  Johnson  to  be 
inconclusive.  In  addressing  the 
Hemminki  study.  Dr.  Carter  stated  that: 

Although  this  study  indicates  that  adverse 
reproductive  effects  may  possibly  occur  at 
some  undermined  level  of  EtO  exposure,  it  is 
my  opinion  that  this  study  does  not  justify  a 
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10  ppm  STEL  due  to  luck  of  adequiile 
exposure  monitoring. 

Or.  Carter  found  that  the  observed 
increase  in  SCE  reported  in  the  Yager 
and  fohnson  and  Johnson  studies  is 
"probably  vahd."  With  respect  to  the 
health  implications  associated  with 
increased  frequency  of  SCE.  however, 
he  staled  that: 

As  yet  no  relationship  has  Im- en  established 
between  this  response  and  effects  of  concern 
such  as  cancer  and  reproductive  problems.  It 
is  my  opinion  that  until  such  a  relationship  is 
better  established,  a  STEL  to  control  this 
response  is  not  justified.  (Ex.  178| 

The  American  Occupational  Medical 
Association  (Ex.  187)  submitted  peer 
reviews  by  two  of  its  physician 
members — Ernest  M.  Dixon.  M.D.,  P.A.. 
Environmental  Health  Consultants,  and 
G.  Anstadt.  M.D. 

Or.  Oixon  contended  that:  (1)  Short- 
term  low  level  exposure  is  not  the  basic 
issue  with  EtO  but  that  the  significant 
risks  are  related  to  long-term  exposure: 

(2)  none  of  the  health  studies 
(Hemminki.  Yager,  fohnson  and 
Johnson]  adequately  addresses  short- 
term  exposures  at  lower  levels  or 
demonstrates  signiHcant  adverse  effects: 

(3)  long-lerm  studies  are  not  relevant  for 
addressing  short-term  effects:  (4)  that  1 
ppm  TW'A  and  0.5  ppm  action  level 
provide  adequate  control  from  short- 
term  excursions:  (5)  a  short-term 
exposure  limit  would  result  in  very  little 
reduction  of  overall  exposure:  and  (6)  a 
STEL  is  only  appropriate  for  agents 
having  severe  acute  toxicity  potential. 
Or  Anstadt  stated  that  there  is  no  direct 
evidence  to  support  a  short-term 
exposure  limit  or  to  calculate  a 
particular  value  for  one.  He  also  noted 
that  there  are  presently  no  appropriate 
studies  addressing  the  issue  of  dose-rate 
and  that  the  issue  for  the  need  for  a 
STEL  for  EtO  will  not  be  resolved  until 
appropriate  studies  are  performed. 

Public  Comment 

Commentors  opposing  issuance  of 
STEL  for  EtO  were  in  basic  agreement 
that  the  need  for  a  STEL  is  unsupported 
by  any  reasonable  risk  assessment  or 
inference  from  the  scientitic  data.  (Exs. 
189-1.  189-3. 189-t.  189-6.  189-7. 189-10. 
189-15. 189-16. 18^17. 189-18.  189-20. 
189-21. 189-25. 189-28. 189-32. 189-28. 
189-31. 189-32. 189-36).  The  American 
Industrial  Hygiene  Association  (AIHA). 
staled  that  a  STEL  is  "without 
demonstrated  necessity"  (Ex.  196). 
Other  commentors  reiterated  the 
arguments  that  the  studies  by  Yager, 
Johnson  and  Johnson,  and  Hemminki  are 
sufHciently  flawed  to  preclude  them  for 
use  as  the  basis  for  adoption  of  a  STEL. 
The  Association  of  Ethylene  Oxide 


Users  (Ex.  189-15),  Ethylene  Oxide 
Industry  Council  (Ex.  169-16).  and  the 
Health  Industry  Manufacturers 
Association  (Ex.  189-18)  cited  the  small 
study  population  in  the  Yager  study  and 
argued  that  statistical  significance  in 
observed  SCE  frequencies  disappears  if 
median  rather  than  mean  SCE  rate  is 
used  to  compare  exposed  employees 
with  the  control  group.  The  Johnson  and 
Johnson  study  was  criticized  for  its 
limited  study  population,  the  small 
number  of  EtO  operations  tested,  the 
procedures  for  determining  exposure, 
the  methodology  used  to  determine 
significance  of  risk,  and  the  possibility 
that  exposure  to  other  chemicals 
occurred  among  the  study  group.  The 
Hemminki  study  was  faulted  by  these 
commentors  as  providing  inadequate 
exposure  data,  being  subject  to  study 
group  reporting  and  selection  bias  and 
exposure  to  other  chemicals,  and 
inadequate  control  of  other  confounding 
variables. 

AIHA  (Ex.  196]  stated  its  position 
succinctly: 

The  selection  of  a  regulated  STEL  should 
not  be  an  arbitrary  multiple  of  the  TWA 
exposure  limit  but  rather  should  aim  at 
preventing  such  other  adverse  effects  not 
common  examples  of  such  other  effects  are 
(1)  a  disproportionate  increase  in  response.<i 
for  excursion  doses  above  the  TWA  (i.e.. 
nonlinear  effects)  or  (2)  the  onset  of  an  acute 
response  not  important  near  the  TWA  (e.g.. 
acute  irritation  versus  chronic  damage). 

The  3M  Company  (Ex.  189-32)  stated 
that  it  "recognizes  that  the  Hemminki. 
Johnson  and  Johnson.  .  .  .  Yager .  .  . 
research  raise  important  questions 
about  the  impact  of  peak  exposures"  but 
that  the  "significance  of  short-term  peak 
concentrations  is.  at  best,  unclear  at  this 
time." 

In  addition  to  questioning  the  strength 
of  the  Yager  and  Johnson  and  Johnson 
studies,  commentors  argued  that  the 
biological  endpoints  in  those  studies, 
chromosomal  aberration  and  SCE.  could 
not  be  correlated  to  the  subsequent 
occurrence  of  adverse  health  effects, 
and  more  importantly  for  determining 
the  need  for  a  STEL.  these  endpoints 
were  not  associated  with  dose-rate 
effect  (Ex.  189-15, 189-16, 189-18. 189- 
32). 

For  example,  regarding  dose-rate  the 
F.OIC  stated  that: 

In  order  for  the  conclusion  to  be  drawn  that 
short-term  exposures  to  EtO  are  more 
effective  at  inducing  SCE  in  human 
peripheral  lymphocytes  than  the  same  dose 
received  over  a  long  time  period,  such  as  an 
8-hour  v^'orking  day.  data  for  both  exposure 
conditions  have  to  be  available  and  obtained 
by  the  same  laboratory  preferably  co- 
incidentally.  (Ex.  ia»-16) 


In  commenting  on  the  Johnson  and 
Johnson  SCE  data,  the  EOIC  stated  that: 

The  data  reported  by  Johnson  and  )ohnson 
to  date  on  the  induction  of  SCE  in  persons 
occupationally  exposed  to  EtO  do  indicate 
that  there  are  some  increases  in  some  of  the 
exposed  groups  at  some  of  the  sampling  times 
when  compared  to  worksite  controls. 
However,  the  interpretation  and  significance 
of  the  data  is  somewhat  handicapped  by  the 
very  small  number  of  individuals  in  some  of 
the  exposed  groups,  and  also  by  the  potential 
influencing  factor  of  inter-scorer  variation.  In 
addition,  it  is  not  possible  from  the  data  as 
presented  to  relate  individual  exposure  or 
type  of  exposure  to  SCE  or  chromosome 
aberration  frequencies.  For  these  reasons,  it 
is  not  possible,  even  if  it  were  desired,  to 
relate  frequencies  of  SCE  to  the  same 
exposure  received  chronically  as  long-term, 
low  exposure  rate  exposures  or  intermittently 
as  short-term,  higher  exposure  rate 
exposures.  In  addition,  as  has  been  discussed 
already,  since  SCE  frequencies  will  at  best 
only  be  indirectly  related  to  exposure, 
whether  chronic  or  acute,  it  is  not  possible  to 
determine  the  need  for  or  an  appropriate 
value  for  a  STEL  from  such  data.  The  lack  of 
an  association  between  SCE  and  adverse 
human  health  effects  simply  adds  weight  to 
this  view.  (Ex.  189-16) 

Another  major  argument  raised  by 
commentors  in  opposition  to  the  need 
for  a  STEL  for  EtO  is  that  the  1  ppm 
TWA  will  itself  result  in  appropriate 
control  of  short-term  exposures  (Exs. 
189-16,  189-17, 189-18. 189-24. 189-29, 
189-32. 189-34. 189-3a  189-40).  For 
example.  Union  Carbide  stated  that: 

In  reality,  meeting  the  1  ppm  TWA.  is.  In 
and  of  itself,  a  challenge  requiring  careful 
analysis  of  all  potential  sources  of  employee 
exposure  by  professional  industrial 
hygienists.  Each  potential  source  is 
addressed  on  an  item-by-item  basis,  either 
through  engineering  controls  or  other 
methuds.  In  a  mathematical  sense,  one  can 
allow  only  very  limited  short  term  exposures 
to  occur  for  a  15  minute  period(s)  and  still 
meet  the  PEL  For  example,  if  this  is  allowed 
four  times  per  an  eight  hour  shift  (8).  the 
excursion  would  be  limited  to  8  ppm.  If  the 
short  term  exposure  occurs  only  once  per 
eight-hour  shift,  a  maximum  32  ppm  short 
term  exposure  level  can  occur.  Both  of  these 
hypothetical  cases  assume  no  background 
exposure  for  the  remainder  of  the  employee's 
eight-hour  work  shift — an  impractical 
assumption  given  the  reality  of  plant 
environmental  exposures.  (Ex.  189-34) 

The  EOIC  provided  the  following 
discussion  on  the  short-term  control 
implied  by  the  1  ppm  TWA  (Ex.  189-16) 

As  the  EOIC  explained  in  its  earlier 
comments,  the  measures  necessary  to 
achieve  compliance  with  the  new  PEL  of  1 
ppm.  measured  as  an  eight-hour,  time- 
weighted  average  (TWA),  will  themselves 
result  in  adequate  control  of  short-term 
exposures.  There  is  therefore  no  need  for 
OSHA  to  select  a  single,  arbitrary  number  to 


Federal  Register  /  Vol.  50.  No.  1  /  Wednesday,  January  2.  1985  /  Rules  and  Regulations 


69 


be  impu^iKd  m  a  short-teriti  exposuii;  limit 
upplinuble  to  all  employerB. 

First,  as  a  mathomalical  matter,  the  PEL  uf 
1  ppm  (TWA)  gets  an  effective,  maximum 
short-lerm  exposure  limit  of  32  ppm. 
measured  over  a  15-miniJte  period.  MoreniWr 
this  maximum  short-term  level  would  be 
allowed  on/y  if  there  weirt  absolutely  no 
other  exposure  to  EO  the  remainder  of  the 
working  day.  Any  other  exposure  would 
lower  the  level  that  could  be  allowed  to  oi:i;ur 
during  the  15-minule  periiKJ.  Because 
employee  exposure  to  EO  will  not  likely  be 
limited  to  one  I.S-minute  period,  a  1  ppm  PEL 
effectively  requires  ihdt  iS-minute  exposures 
be  kept  considerably  lowitr  than  the 
theoretical  32  ppm  level  '   '   *  the  existence 
i:f  additional  periods  of  e^lposure  will 
necessarily  result  in  L.nef  maximum  short- 
liTm  exposures  fur  any  l.Vminute  period 

The  EOlC  goes  on  to  st^fe  that: 

The  position  Iha^  ihi-  engineering  controls 
necessary  to  acliii-ve  the  ^EL  (and  especially 
the  action  level)  rR>juiie  jjood  control  of  short 
term  exposure  is  hIsh  supported  by  the 
NIOSH  peer  review  i:oninlents  (Exhibit  tai ) 
NIOSH  states  that  I'.^e  1  ppm  PEL  will 
actually  require  employers  to  maintain 
workplace  concentrations!  neiir  O.S  ppm  in 
order  to  ensure  that  randiim  variation  does 
not  result  In  exposures  exceeding  the  PEL.  1* 
further  states  that  "it  appears  that  sown 
short-term  exposure  limit  Is  necessary  in 
order  to  satisfy  the  employer  that  the  1  ppm 
PEL  has  not  been  exceeded."  (Emphasis 
supplied)  This  is  pre(  isr-ly  the  EOlC  point — 
that  the  1  ppm  PEL  will,  ai  a  practical  matter, 
require  employers  to  control  short-term 
exposures.  As  NIOSH  states,  employers  will 
be  required  io  reduce  shoftterm  exposurps  to 
"some",  fairly  low  level.  However,  the 
particular  level  that  may  be  appropriate  will 
vary  from  facility  to  facil'ly  There  is  simply 
no  basis  on  which  to  justify  a  particular, 
single  limit  that  applies  uniformly  to  every 
employer  *  '   '  a  basic  tenet  of  good 
industrial  hygiene  to  comply  with  the  PEL  is 
that  control  of  overall  exposure  levels 
in<:ludes  control  of  pe.ik  of  excursion  levels 
as  well.  In  this  regard,  the  American 
Conference  of  GovernmtMjIal  Industrial 
Hygienists  suggests  thnt.  is  an  indication  of 
good  process  cimtrol.  expOiiures  should  not 
exceed  three  times  the  TWA  for  more  than  30 
minutes  during  the  work  day  and  should  not 
exceed  five  times  the  TWA.  These  guidelines, 
although  not  easily  applicable  to  very  low 
TWA's  (where  the  allowiHl  range  would  be 
extremely  small)  or  to  processes  whnrp  the 
exposure  profile  involves  episodic 
fluctuations,  suggest  that  the  trained 
industrial  hygienists  who  Mill  be  involved  in 
implcmi^nling  controls  to  achieve  the  PEL  will 
also  be  concerned  with,  and  will  implement 
controls  to  reduce,  short-t^rm  exposures. 
Finally,  it  should  be  noted  that  compliance 
with  a  PEL  of  1  ppm  (TWA)  will  require,  as 
OSHA  has  acknowledged  in  the  standard,  the 
use  of  respirators  at  times  when  employees 
might  be  exposed  to  higher,  short-term  levels 
of  EO.  Thus,  these  employees  will  already  be 
protected  from  peak  exposures. 

Other  provisions  of  the  standard,  aside 
from  the  PEL  and  the  action  level,  will  also 
contribute  to  the  reduction  of  short-term 


exposures.  The  requirements  for  employee 
education  and  training,  and  for  the 
preparation  of  written  compliance  plans,  will 
ensure  that  both  employeis  and  employees 
are  aware  of  potential  higher  exposures.  This 
in  turn  will  lead  to  the  institution  of  measures 
to  assure  control  of  such  exposures 

B.  Comments  in  Support  of  a  STEL 

In  brief,  the  peer  reviewers  nnd  public 
t.ommpntors  who  favored  the  need  for  a 
STEL  expressed  the  fullovving  arguments 
in  support  of  their  position: 

— A  STEL  would  reduce  the  significant 
ri.^k  of  cancer  still  present  with  the  1 
ppm  TW'A: 
— The  collective  scientific  data  provide 
sufficient  qualitative  support  for  a 
STEL,  and  a  quantitative  assessment 
of  risk  is  unnecessary; 
— Adverse  reproductive  and  muldxc-nn. 
effects  are  attributable  to  short-term 
EtO  exposure  concentrations 
presently  being  experienced  by 
workers;  although  these  risks  may  not 
be  quantifidble  they  are  qualitatively 
demonstrated; 
— Additional  documentation  suggests 
that  sister  chromatid  exchange  (SCE) 
should  be  viewed  as  an  indicator  of 
D.NA  damage  which  could  potentially 
lead  to  the  clinical  manifest.jfion  of 
cancer;  and 
— Compliance  with  a  STEL  of  10  ppm  is 
feasiblg^-"^ 

The  pleer  reviews  and  public 
comments  provided  no  new  significant 
studies  or  other  substantive  health  data 
in  support  of  the  need  for  a  STEL,  and 
essentially  relied  on  the  data  in  the 
record  as  of  June  22.  However,  they  did 
contain  additional  explicit  discussion  of 
the  rationale  for  adoption  of  a  STEL. 

Peer  Review  Analyses 

Peer  reviewers  supporting  a  STEL 
included; 

David  Rail,  M.D.  Ph.D..  Director,  National 
Institute  of  Environmental  Health  Sciences  of 
Ihe  Public  Health  Service,  Department  of 
Health  and  Human  Services  (Ex.  171); 

R.V.  Durham.  Director  of  the  Safety  and 
Health  Departmfnt  of  the  International 
Brotherhood  of  Teamsters  (Ex.  179); 

Matilda  Babbitz,  R.N..  Executive  Director 
of  the  American  Association  of  Occupational 
Health  Nurses  (Ex.  180];  and 

Elliot  Harris.  Ph.D.,  Director,  National 
Institute  for  Occupational  Safety  and  Health. 
Public  Hcillh  Service,  DHHS  (Ex.  181). 

The  National  Institute  of 
Environmental  Health  Sciences  (NIEHS) 
contended  that  a  STEL  is  needed  based 
on  exposure  pattern  (short  bursts), 
epidemiological  data  on  EtO 
sterilization  workers,  and  supporting 
data  indicating  increased  chromosomal 
aberration  and  sister  chromatid 
exchange  frequencies  among  I 


sterilization  workers  (Ex.  171).  NIEHS 
pointed  to  data  in  the  record  that  shows 
that  short-lei  m  exposures  experienced 
by  sterilizer  workers  often  exceed  50 
ppm  (Exs.  4-10.  &-15, 11-106).  The 
Institute  indicated  that  the 
epidemiological  studies  by  Hogstedt  et 
al.  (Ex.  2-H]  reporting  an  increased 
incidence  of  leukemia,  and  Hemminki  et 
al.  (Ex.  6-7)  reporting  significantly 
elevated  spontaneous  abortion  rates 
among  sterilizer  workers,  are  relevant  to 
the  STP]L  question  since  the  exposure 
patterns  leading  to  the  observed  health 
effects  in  the  studies  were  short-term  in 
nature.  NIEHS  acknowledged  that  the 
Hogstedt  sterilization  worker  study  has 
.several  limitations  including  small 
cohort  size  and  potential  cohort 
selection  bias  but  contended  that  the 
data  gain  additional  importance  when 
viewed  in  conjunction  with  anothf^r 
Hogstedt  et.  al  study  [Ex.  6-8)  that  also 
reports  an  excess  leukemia  risk  among 
sterilization  workers. 

NIEHS  acknowledged  that  th.-ie  are 
potential  weaknesses  in  the  Hemminki 
et  al.  study,  including  recall  or  reporting 
bias  introduced  by  the  study 
questionnaire,  a  potential  cohort 
selection  bias,  and  inadequate  control  of 
confounding  factors  such  as  maternal 
age  and  prior  reproductive  or  medi(;al 
history.  NIEHS  concluded,  however,  thai 
the  Hemminki  study  demonstrates 
considerable  internal  consistency,  and 
that  the  conclusions  of  the  questionnaire 
are  supported  by  the  hospital  discharge 
data  which  should  be  free  of  reporting 
bias.  Taken  in  conjunction  with 
supporting  bioassay  data  that 
demonstrate  the  feto-toxic  potential  of 
EtO,  NIEHS  states  that  this  study  cannot 
be  discounted. 

Finally,  NIEHS  argued  that  available 
cytogenic  data  on  EtO  workers  support 
the  need  for  a  STEL.  These  studies 
include  those  of  sterilizer  workers  by 
Pero  et  al.  (Ex.  6-13).  reporting  increased 
chromosomal  aberrations  and  in(  reased 
unscheduled  DNA  synthesis  in 
peripheral  blood,  and  of  Johnson  and 
Johnson  (Exs.  11-113, 150).  reporting 
increased  SCE  frequency  and  a  dose- 
response  effect.  NIEHS  summarized  the 
implications  of  the  cytogenetic  data  as 
follows: 

The  available  data  demonstrate  thai 
sterilization  workers  may  experience 
increased  SCE  frequency  even  given 
relatively  low  TWA  EtO  exposures  thus 
suggesting  a  possible  role  for  short-term 
elevated  exposures.  While  the  predictive 
value  of  SCE  data  with  regard  to  human 
health  outcome  is  not  yet  known,  this 
manifestation  is  generally  regarded  as  an 
interaction  with  DNA  material  during  the 
synthesis  phase  of  the  cell  cycle.  The 
importance  of  SCE  data  in  humans  gains 
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significiniLe  given  simildr  HnJings  in  exposed 
animals  nnd  positive  results  of 
carcinogenesis  bioassay  studies  with 
ethylene  oxide.  (Ex.  171) 

Adoption  of  a  STEL  whs  also 
supported  by  Ni^COSH  member  R.V. 
Durham  of  the  Teamsters  Union  (Ex. 
179).  Durham  stated  that  due  to  the  peak 
nature  of  the  majority  of  EtO  exposures, 
failure  to  adopt  a  STEL  would  be 
imprudent  industrial  hygiene  practice    ' 
With  regard  to  the  epidemiological 
studies  by  f  (emminki  (E.x.  6-7),  Yager 
(Ex.  6-15).  and  Johnson  and  Johnson 
(Exs.  11-113. 150).  Durham  stated  that: 

While  we  have  observed  some  limitations 
with  each  of  these  studies,  we  feel  that  as  a 
whole  these  data  comprise  a  body  of 
overwhelming  evidence  in  support  of  a  STFX. 
The  results  of  the  Hcmminki  study  are 
strikingly  consistent  with  animal  studies  The 
Yager  study  results  are  strikingly  consistent 
with  results  from  animal  test  systems  as  well 
We  l>elieve  that  such  a  wealth  of  information 
cannot  be  overlooked.  (Ex.  1791 

With  rt'par  J  to  quantification  of  the  risk 
avoided  by  adoption  of  a  STEL.  Durham 
argued  that: 

Althiiugh  OSMA  was  unable  to 
qiianlildtively  assess  the  risks  |in  their  )u:ie 
14. 1984  draft  Tinal  standard)  indicated  by 
these  studies,  they  were  able  to  qualitalivel> 
infer  that  the  human  and  animal  data  on 
adverse  health  effects  warrant  a  SPEL  We 
believe,  therefore,  that  contrary  to  OMB's 
assertion  that  OSIIA  had  not  met  the  legal 
test  of    significant  risk"  under  the  Supreme 
Court  s  B«'nzene  decision.  IVD.  AFL-CIO  v 
Amencan  Petroleum  Institute.  OSI lA  has 
made  an  accurate  "inference  from  the 
availatile  scientific  evidence"  in  support  of  a 
STEl-  (Ex  179) 

Finally,  Durham  cited  evidence  in  the 
record  provided  by  industry  that 
demonstrates  the  feasibility  of 
complying  with  a  STEL  (Exs.  4-49. 11- 
68. 11-71.  11-113)  and  further  pointed 
out  that  Johnson  and  Johnson.  Texaco. 
Medtronic,  and  Rohn  and  Maas  have 
adopted  in-house  ceiling  levels  or  peaks 
ranging  from  5  to  15  ppm. 

The  American  Association  of 
Occupational  Health  Nurses  (AAOHN) 
(Ex.  180)  supported  the  need  for  a  5  ppm 
STEL  with  a  ceiling  value  not  to  exceed 
10  ppm  at  any  time.  AAOHN's  concern 
with  a  STEL  for  EtO  relates  to  the  bri^ 
but  high  exposures  to  EtO  of  hospital 
employees  using  it  as  a  sterilant. 
AAOHN  pointed  to  data  indicating  that 
EtO  exposure  increases  mutation  rates 
in  numerous  species,  causes  dose- 
related  increases  in  leukemias  and  other 
tumors  in  rats,  reduces  sperm  count  and 
function  in  monkeys  and  elevates  the 
frequency  of  SCEs.  With  regard  to  the 
available  studies.  AAOH.N  staled  that: 

White  recognizing  the  limitations  of  the 
preliminary  work  by  Morgan,  el  al.  (1961)  and 


tiogsledl.  el  al.  (19r9)  we  concur  with  OSHA 
in  the  current  proposed  rule:  "OSHA  believes 
exposure  to  EtO  may  increase  the  risk  of 
malignancies,  particularly  leukemia."  The 
work  by  Yager  (1983)  and  Johnson  and 
Johnson  (1983)  only  serve  to  reaffirm  this 
composite  view.  In  view  of  the  consistent 
Findings  regarding  adverse  health  effects  from 
low  level  exposure  we  feel  OSIIA 
appropriately  used  the  studies  by  Hemmmki. 
Yager.  Johnson  and  Johnson  as  partial 
support  for  the  issuance  of  a  STEL 

OSMA  states  that  at  the  1  ppm  PEX  the  risk 
of  excf  S3  cancer  deaths  is  1  to  2  cases  per 
1.000  workers  exposed  to  EtO  Wc  find  this 
risk  excessive  and  recommend  an  STEL  at 
half  the  10  pp.T.  valve  proposed  by  OSHA. 
AlthouRh,  10  ppm  for  a  15-minute  STEL  would 
be  desirable  over  none  at  all  we  think  EtO 
exposures  greater  than  lU  ppm  should  not  be 
permitted.  This  conclusion  is  from  findings 
that  EtO  causes  chromosomal  damage  and 
thus  is  a  potential  human  carcinogen  and  that 
ElO  c.ii.ses  adverse  reproductive  oiitcones  in 
humans. 

Due  to  the  extreme  intermittancy  of 
exposure  and  its  short  duration  we  strongly 
feel  that  without  a  STEL  a  TWA  standard 
alone  will  not  adequately  protect  workern 
exposed  to  EtO  in  hospital  steriliiers.  (Ex. 
180) 

The  fourth  peer  reviewer  supporting 
the  need  for  a  STEL  was  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)  (Ex.  181).  NIOSH 
pointed  to  data  in  the  record  which 
indicate  that  hospital  sterilizing  staff 
encounter  intermittent  peak  exposures 
to  EtO  and  that  the  best  way  to  control 
exposures  is  to  control  the  peak 
exposures  (Yager,  Exs.  4-10.  31:  Roy.  Tr 
216:  AFCE,Tr.  1197).  NIOSH  did  not 
agree  with  arguments  that  a  1  ppm  TWA 
will  by  itself  set  an  effective  short  term 
limit.  NIOSH  contended  that  the 
example  that  a  1  ppm  TWA  sets  a 
theoretical  maximum  15  minute 
exposure  level  of  32  ppm  is  not  a 
realistic  argument.  NIOSH  stated  that: 

As  detailed  above  |Ex.  4-lU|.  ElO 
exposures  typically  occur  as  brief  peak 
exposures  that  appear  to  range  between  7<> 
ppm  and  125  ppm  over  the  3  to  4  minute 
period  required  for  workers  to  perform  their 
tasks  of  removing  materials  from  the 
sterilizer  and  transferring  them  to  the  aerator 
(Ex.181) 

NIOSH  further  stated  that; 

*   *   "  when  EtO  exposures  are  discussed  in 
terms  of  B  hour  TWA's  or  15  minute  periods 
the  significance  of  the  high  3  to  5  minute 
exposure  concentrations  documented  by  Dr 
Yager  is  lost.  Clearly,  the  actual  exposure 
concentrations  documented  by  Dr.  Yager  (Fa. 
4-10,  Ex.  31)  are  not  consistent  with  the 
theory  |of  a  built  in  32  ppm  STEL  for  15 
minutes).  (Ex.  181) 

On  a  related  point,  as  noted  earlier, 
several  parties  opposing  a  STEL  argued 
that  a  1  ppm  TWA  would  actually  result 
Tn  employers  achieving  EtO  levels  below 


1  ppm  in  order  to  allow  a  margin  of 
safety  and  avoid  exceeding  the  PEL  due 
to  random  variation.  NIOSH  responded 
to  this  argument  as  follows: 

^  a  praciic.il  miitttr,  an  employer  ivould 
have  to  maintain  workplace  concentrations 
in  the  vicinity  of  0.5  ppm  in  order  to  ensure 
that  an  "exceedence  due  to  random 
variation"  had  not  occurred.  The  [:t2  ppm  15 
minute)  .scenario  presented  by  Drs.  Voress 
and  Hecker  and  Mr.  Rampy  (of  EOIC). 
however,  considers  only  a  1  ppm  PEL  and 
doesn't  address  the  issue  of  an  action  level.  If 
short  term  exposures  never  exceeded  16  ppm. 
then  an  employer  could  be  reasonably 
assured  that  8  hour  TWA  exposures  would 
not  sxceed  1  ppm.  However,  neither  the  EOIC 
nor  OMB  appears  to  have  considered  this 
point.  Review  of  Dr.  Yager  s  data  clearly 
indicates  that  short  term  exposures  are  far  in 
excess  of  16  ppm.  Theref.'re.  as  a  practical 
matter,  it  appea.^s  that  some  short  term 
exposure  limit  is  necessary  in  ordei  to  salisfy 
the  employer  tl.iit  the  1  ppm  PEL  has  nut  t>een 
exceeded.  (Ex  181) 

The  necesbily  of  adoption  of  a  STFi* 
based  on  the  studies  ui  the  record 
showing  observed  adverse  health  effects 
was  addressed  at  length  by  NIOSH. 
NIOSH  contended  Ihot  a  reasonable 
inference  from  the  co"ected  data  can  be 
made  that  short-term  exposure  to  EtO 
can  lead  to  adverse  h<;dith  effects  in 
workers.  NIOSH  arg-ied  that:  (1)  Dyla 
demonstrates  that  EtO  reacts  with  the 
genetic  materia!  of  at  least  13  different 
species  with  the  observation  of 
persistence  of  genetic  damage  in 
humans;  (2)  EtO  e.xposure  is  capable  of 
producing  adverse  mutations  in 
mammalian  germinal  cells  that  are 
heritable  and  which  can  adversely 
affect  the  human  genome  and 
reproductive  capacity:  (3)  EtO  exposure 
causes  chromosomal  aberrations  (Yager. 
Johnson  and  Johnson)  in  workers;  (4)  the 
basic  findings  by  Hcmminki  (Ex.  6-7) 
that  spontaneous  cihortions  result  from 
EtO  exposure  cannot  be  discounted;  and 
(5)  data  demonstrates  that  EtO  is  a 
potential  human  carcinogen. 

The  carcinogenic  potential  of  EtO  was 
described  by  MOSH  as  being  relevant 
to  the  STEL  issue  as  follows: 

I'here  is  agreement  that  EtO  is  a  potential 
occupational  carcinogen.  The  exact 
mechanism  of  the  carcinogenic  process  is, 
however,  debatable.  At  one  extreme,  it  is 
argued  that  only  one  event  is  needed  to 
initiate  the  carcinuget#c  process:  at  the  other 
extreme,  it  is  believed  that  many  events  are 
required.  In  the  first  example,  the  response  is 
linear  in  the  latter  example,  the  response 
incorporates  a  threshold  concentration  below 
which  a  response  will  not  occur. 

Ethylene  oxide  appears  to  exert  its  effects 
by  alkylation  of  DNA.  Under  most 
circumstances.  DNA  bases  that  have  been 
chemically  modified  are  removed.  IL 
however,  damage  occurs  at  a  rate  that 
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•exceeds  the  cell's  ability  to  effect  repair,  then 
the  damage  is  likely  to  persist.  Ehrenherg  |8] 
has  reported  finding  such  persistent  damage 
among  workers  exposed  once  at  high  EiO 
concentrations.  It  is  possible  that  persistent 
chromosomal  damage  is  also  occurring 
among  workers  exposed  to  EtO  during 
sterilization  processes  when  exposures  ai-e 
typically  Intermittent  peak  exposures  but 
well  below  those  described  by  Ehrenberg  [8] 
lohnson  &  fohnson  provided  testimony  that 
addressed  this  point:  "*  *  *  the  time 
weighted  average  (TWA)  of  EtO  in  the 
atmosphere  may  not  truly  reflect  what  mjy 
be  a  more  important  exposure  in  terms  of 
chromosome  effects.  I.e..  transient  high  levels 
(•peak"  levels)".  (Ex.  137) 

This  conclusion  by  Johnson  &  Johnson  was 
based  on  the  results  of  their  investigation 
which  der.-.onstrated  increased  frequencies  of 
sister  chromatid  exchanges  among  workers 
whose  TWA  exposures  were  calculated  to  be 

up  to  10  ppm  and  above."  However, 

lohnson  A  |ohnson  conceded  that the 

nature  of  the  sterilizer  oparations  at  the 
plants  may  lead  to  transient  peak  exposure 
levels  that  quickly  return  to  very  low  levels." 

While  none  of  these  studies  provide 
conHrmation  of  the  carcinogenic  process, 
they  do  lend  credence  to  a  plausible 
mechanism  of  action  for  ethylene  oxide.  Sui;h 
a  mechanism  appears  to  involve  a  delicate 
balance  between  DNA  damage  and  repair 
which  may  be  easily  influenced  by  "peak" 
EtO  exposures.  (Ex.  181) 

With  regard  to  the  argument  that 
OSHA  must  quantitate  the  risks 
associated  with  short-term  exposures  to 
EtO,  NIOSH  stated  that  the  techniques 
of  quantitative  risk  assessment  are  not 
yet  developed  to  allow  such  an  analysis 
and  that  OSHA  must,  therefore,  rnly  on 
expert  scientific  opinion  pertaining  to 
the  STEL  issue. 

Finally,  NIOSH  argued  that 
compliance  with  STEL  is  feasible, 
pointing  out  that  Johnson  and  Johnson 
(Ex.  150]  has  stated  that  they  have  been 
achieving  compliance  with  a  10  ppm.  15 
minute  STEL  since  May,  1980. 

Public  Comment  I 

Ten  of  the  41  commtiitors  responding 
to  OSHA's  September  19. 1984  EtO 
notice  provided  statements  supporting 
the  need  for  adoption  of  a  STEL  (Exs. 
189-2,  189-12, 189-14.  189-19, 189-22, 
189-26,  189-27. 189-30,  189-33,  189-39) 
These  commentors  contended  that 
qualitative  scientific  data  demonstrate 
that  a  STEL  is  particularly  necessary  to 
prevent  the  occurrence  of  SCE  and 
spontaneous  abortions  that  result  from 
short-term  EfO  exposures  (Exs.  189-14, 
189-19, 189-22. 189-39).  They  also 
argued  that  increased  frequency  of  SCE 
observed  in  EtO  workers  is  a  predictor 
of  subsequent  adverse  health  effects. 
For  example,  the  International  Chemical 
Workers  Union  stated  that  "Though  SCE 
does  not  itself  represent  an  adverse 
health  effect,  it  is  a  sensitive  indicator  of 


chromosomal  damage  which  may 
predict  the  development  of  cancer"  (Ex. 
189-22).  Raymond  Tice,  Ph.D., 
Brookhaven  National  Laboratory, 
submitted  a  number  of  reports  presented 
during  the  recent  International  | 

Symposium  on  Sister  Chromatid 
Exchanges  from  which  he  concluded: 

SCEs  are  a  sensitive  indicator  of  DNA 
damage  at  the  cellular  level  and,  as  such,  can 
be  used  as  predictors  of  carcinogenic/ 
teratogenic/mutagenic  potential.  At  present, 
we  are  not  cognizant  fully  of  which  types  of 
DNA  damage  elicit  an  SCE  response  and/or 
the  biological  consequences  of  that  damage. 
Furthermore,  SCEs  are  not  elicited  by  certain 
classes  of  genotoxic  agents.  However,  SCEs 
can  be  used  to  indicate  damage  to  DNA 
induced  by  EtO  and  damage  to  UNA  is 
potentially  harmful.  Thus,  it  is  entirely 
appropriate  that  SCEs  be  used  as  an 
indicator  of  potential  harm.  (Ex.  189-13) 

Tice  also  characterized  an  article  by 
Garry  et  al.  (Ex.  189-14)  entitled 
"Ethylene  Oxide  Induced  Sister  j 

Chromatid  Exchange  in  Human  ! 

Lymphocytes  Using  a  Membrane 
Dosimetry  System"  as  containing  data 
"indicating  dose-rate  effects  for  the 
induction  of  SCEs  by  EtO"  (Ex.  18»-13). 

With  respect  to  the  health 
implications  associated  with 
chromosomal  aberrations,  the  American 
Federation  of  State.  County  and 
Municipal  Employees  stated  that: 

Some  comnienters  have  raised  the 
contention  that  the  presence  of  increased 
chromosomal  aberrations  in  populations 
exposed  to  EtO  is  not  pertinent,  since  no 
overt  illness  is  directly  attributable  to  such  a 
finding.  (Exs.  152, 153, 11-133, 175, 178, 179). 
Although  this  currently  is  true  on  an 
individual  basis,  it  is  nut  true  on  a  population 
basis.  Studies  of  chromosomal  aberrations  in 
populations  exposed  to  ionizing  radiation 
have  shown  clear  dose-related  increases  both 
in  chromosome  aberrations  and  in  various 
cancers  for  these  populations  (Testimony  of 
(ieoffery  M.  Kamy  before  U.S.  House  of 
Reprosentatives,  October  8, 1982).  (Ex  189- 
14) 

Other  commenters  contended  that 
short-term  limits  are  necessary  to 
minimize  exposures  to  substances  such 
as  EtO,  that  are  considered  to  be 
potential  carcinogens  (Exs.  189-33. 1t}9- 
39). 

Richard  Brandt.  Industrial  Hygienist 
for  the  State  of  Wisconsin  comments 
that  a  STEL  is  warranted  to  prevent  the 
occurrence  of  lung  tissue  shock  and 
consequent  blood  absorption  (Ex.  18^ 
2). 

In  addition  to  supporting  the  need  for 
a  STEL,  commentors  addressed  the 
issue  of  quantification  of  the  risk 
reduced  by  issuance  of  a  STEL.  The 
National  Union  of  Hospital  and  Health 
Care  Employees  provided  the  following 
discussion:  { 


In  terms  of  risk  reduction,  the  Caileman 
article  (30)  makes  a  calculation  for  the  risk 
for  the  development  of  cancer  after  exposure 
to  ethylene  oxide.  Their  calculation  indicates 
that  a  PEL  of  .25  ppm  would  be  equivalent  to 
an  exposure  to  five  REMS  of  low  LET 
radiation  per  year.  Five  REMS  per  year  is  ten 
times  that  permitted  for  pregnant  workers 
and  to  the  nonworking  population.  There  is 
also  growing  evidence  that  five  REMS  does  in 
fact  pose  significant  risk  to  the  exposed 
individual.  At  this  exposure  risk  of  5  REM/ 
year  there  is  significant  cancer  risk.  NIOSH 
(30)  has  determined  that  the  risk  of  cancer 
from  one  x-ray  is  .8  excess  cancers  per  one 
million.  Five  REMS  would  extrapolate  to  6.5 
excess  cancers  per  million  suggesting  th^t 
even  a  TLV  of  .25  ppm  is  too  high, 
strengthening  the  case  that  the  TLV-TWA 
should  be  .1  ppm.  the  ceiling  .5  ppm  to  1  ppm 
and  the  STEL  .3  to  .5  ppm.  (Ex.189-39). 

The  National  Safety  Council  stated 
that  the  quantification  of  the  risk  in  this 
instance  can  only  be  determined 
qualitatively  because  of  limitations  of 
the  science  of  risk  assessment,  but  that 
the  qualitative  scientificXvidence  on 
EtO  clearly  supports  the  need  for  a 
STEL  (Ex.  189-12). 

IV.  The  ACGIH  TLV  Recommendation 

A  number  of  commentors  opposing 
adoption  of  a  STEL  cited  the  fact  that 
the  American  Conference  of 
Governmental  Industrial  Hygienists 
(ACGIH)  has  not  recommended  a 
specific  STEL  for  EtO.  Commentors 
supporting  adoption  of  a  STEL  point  out, 
however,  that  the  ACGIH  does 
recommend  adherence  to  an  "excursion 
limit"  for  EtO.  The  following  discussion 
is  provided  to  clarify  the  implications  of 
the  ACGIH  position  as  it  relates  to  the 
STEL  determination  by  OSHA. 

The  ACGIH  Chemical  Substances 
Threshold  Limit  Value  (TLV)  Committee 
has  a  long  history  as  a  respected  group 
involved  in  recommendfng  workplace 
exposure  standards  for  chemicals.  This 
group  consists  of  professional  industrial 
hygienists  (and  toxicologists).  in  the 
employ  of  various  governmental  bodies 
(Federal.  Slate,  Cities,  Military. 
Universities),  who  serve  voluntarily  on 
the  committee. 

In  addition,  a  number  of  industrial 
hygienists  and  toxicologists  with  private 
industry  also  serve,  again  voluntarily,  as 
consultants  to  the  TLV  Committee, 
attending  the  regular  meetings  and 
making  contributions  to  the 
development  of  the  TLVs  and  their 
documentation.  (Only  the  TLV 
Committee  members  vote  on 
Documentations  and  TLVs  to  be 
submitted  to  the  ACGIH  Board). 

OSHA  adopted  the  1968  TLVs  as 
Permissible  Exposure  Limits  (PELs) 
under  section  6(a)  of  the  OSH  Act  in 
1971.  These  1968  TLVs  are  still  the  major 


72 


Federal  Register  /  Vol.  50.  No.  1  /  Wednesday.  January  2.  1985  /  Rules  and  Regulations 


■ 


I 


UMI 


part  of  the  OSHA  f'fXs,  those  found  in 
Table  Z-1.  S  1910.1000. 

As  toxicology  has  l>eco[ne  a  nu*ff 
sophisticated  science,  the  TLVs  have 
shifted  from  TLVs  which  were  originaiiy 
based  primarily  on  acute  exposures  and 
effects,  to  a  range  of  TLVs.  ceiling  limits 
and  short  term  exposure  limits  based  on 
available  exposure  information  and 
toxicology  data  from  human  exposure, 
or  animal  tests. 

Currently,  the  ACCIH  TLV  Commitlee 
uses  three  basic  categories  of  TLVs: 

(a)  TLV-TWA  (Time  Weighted 
Average) 

(b)  TLV-STEL  (Short-Term  ExpoHurf 
IJmit) 

|c)  TLV-C  (Ceiling) 

In  addition  to  these,  the  Committee 
recommends  Excursion  Values  (to  be 
addressed  in  greater  detail  later): 
provides  a  "skin"  notation  in  the  TLV 
list  to  indicate  substances  absorbed 
through  the  skin;  establishes  special 
provisions  for  exposures  to  mixtures  of 
subslanres:  and  provides  for  special 
treatment  of  "nuisance"  particulates, 
simple  asphyxiants,  and  special 
proble.ms  with  physical  agents  which 
may  act  to  increase  the  adverse  reaction 
•o  a  substance. 

Much  emphasis  m  recent  ye.irs  has 
been  o.t  c;.."cinogenic  effects  ("f  some 
chemicals,  and  the  commitlee  has 
dexoted  a  preat  deal  of  effort  l<> 
addressing  this  concern.  The  committee 
has  several  general  ( lassificat'ons  it 
uses  for  c.ircinogenic  substances, 
determined  by  the  level  of  information 
available  about  the  substance's  effects 
m  humans  and  experimental  animals, 
and  the  mechanism  of  action  of  the 
substance.  For  some  substances,  no  safe 
level  has  been  determined  from  the 
studies. 

'  With  regard  to  SllXs.  the  committee 
recommends  them  for  toxic  substances 
when  the  "toxicological  evidence  " 
warrants  it  (Ex.  184).  STELs  are  defined 
tiy  ACCIH  in  the  TI.V  bfK.kiet  i.s 

follows: 

(h)  Threstiuld  Liniit  Value-Shcur  Ij-cm 
Expoiiiire  Limit  (Tl-V-S'lEl.)— tti«- 
contcnlralion  to  which  vvorkiTS  (c.n  l>e 
exposed  continuously  for  a  short  pt-riod  ot 
tune  without  suffering  from:  (IJ  Irritation,  (2| 
chrttnic  or  irreversit>le  (issue  damaxe.  or  (3) 
narcosis  of  sufncienl  decree  to  increase  the 
likelihcKKl  of  accidental  injur),  impair  self 
rescue  or  materidlly  reduce  work  efPiciency. 
and  provided  that  the  daily  TLV-1 WA  is  not 
exceeded.  It  is  not  a  sep<ircire  Independeri) 
exposure  limit,  rather  it  supplements  the 
time-weighted  avtrafte  (TWA|  limit  where 
there  are  recognized  acute  effects  from  a 
substance  whose  toxic  effects  are  primarily 
of  a  chronic  nature.  STF.Ls  are  recommended 
only  wtten;  toxic  effects  have  been  reported 
from  high  short-term  exposures  in  eittter 
humims  or  animals. 


A  STIJ.  is  dtTined  as  a  15  minute  lime- 
weighted  average  exposure  which  should  mi! 
be  exceeded  at  any  time  during  a  work  diiy 
even  if  the  eight-hoar  t:me-weij;hted  averege 
is  within  the  TI.V  Exposures  at  the  SITI. 
should  not  be  longer  than  15  minutes  and 
should  not  be  ref>«aled  more  than  four  linies 
per  day.  There  should  t>e  at  least  60  riinutes 
iielvveen  sucr.cssive  exposures  at  :he  STtJ.. 
An  ave.'iiging  period  other  thiin  15  minutes 
may  be  recommended  when  th:»  is  wan-tinted 
by  otiserved  biologic  hi  effertjt 

ACGIH  also  recommends  the  use  of 
Excursion  Limits"  in  those  situations 
where  there  is  not  enough  toxicological 
evidence  to  support  a  STEL.  Excursion 
Limits  have  their  basis  in  lung 
experience  in  industrial  hygiene  practice 
and  the  observation  that  processes  with 
workplace  exposure  with  high 
variability  are  not  'under  good  control" 
and  that  efforts  must  be  made  to  bring 
these  exposures  under  control.  These 
high  degrees  of  variability  .may  be 
discovered  by  monitoring  peak  exposure 
levels  to  determine  exposure  patterns 
which  may  be  caused  by  various 
aspects  of  the  ciperatton  in  question, 
often  point  source  leaks,  and  work 
practices. 

ACCIH  addresses  these  situations  as 
follows  (Ex.  184): 

KACursion  Limitx  (or  the  vast  maturity  of 
suti.stantes  With  a  TI.V.  there  is  not  enough 
loxi(.(il(>.'4ical  data  avu.lable  to  warmnl  a 
SI  EI.  Neve'theless.  excursicis  above  the 
TW'A-ILVshoiild  be  nontnilled  even  where 
the  eight-hour  TWA  is  within  reco.iimended 
limits  Earlier  editions  of  the  TI.V  list 
inc  luded  such  limits  whose  values  depend  on 
the  TW.A-TLVs  of  the  substance  in  question 

While  no  rigorous  rationale  was  provided 
for  these  particular  values,  the  basic  concep' 
was  intuitive:  In  a  well  controiled  process 
exposure,  excursions  should  be  held  within 
son  e  reiisonuhle  limits.  Unfortunately, 
neither  toxicology  nor  collective  industrial 
hygiene  experience  provide  a  solid  basis  for 
qudiifying  what  those  limits  should  be  The 
approach  here  is  that  the  maximum 
recommended  excursion  should  be  re  lated  to 
the  variiib'irty  generally  observed  m  artuiil 
industrial  froctsses 

The  ACCIH's  recommendation  where 
F.xciirsi(m  Limits  "  are  applied  is  that: 

Shorttemi  exposures  should  exceed  thiee 
(;me8  the  TLV-TWA  for  no  more  than  a  tola! 
of  30  minutes  during  a  work  doy  and  under 
no  circumstances  should  they  exceed  five 
times  the  TLV.  provided  that  the  1LV-TWA 
is  not  exLeeded. 

With  regard  to  this  recommendation. 
ACCIH  states  that: 

The  approach  is  a  consideratile 
simplification  of  the  idea  of  the  log  normal 
concentration  distribution  but  is  considered 
more  cimvenient  to  use  by  the  practicing 
industrial  hygienist.  If  exposure  excursions 
are  maintained  within  the  recommended 
limits,  the  geometric  standard  deviation  of 
the  r.<>n(  entration  measurements  will  be  ne«' 


tuo  and  the  goal  of  the  recommendation  will 
be  accomplished. 

When  the  toxicologic  data  for  a  specific 
substance  are  available  to  establish  a  STFI. 
this  value  takes  precedence  over  the 
excursion  limit  regardless  of  whether  it  is 
more  or  less  stringent. 

in  comments  submitted  to  OSHA  by 
ACGIH  (Ex.  189-19)  ACGIH  stated  its 
position  with  regard  to  EtO  exposure  as 
follows: 

The  use  of  specific  Short  Term  Expusure 
Limit  (STEL)  by  the  commitlee  is  generally 
limited  to  situation,  where  the  committee  is 
advising  more  restrictive  control  on  short- 
term  exposure  than  that  afforded  by  the 
excursion  limit  for  the  TWA-TLV.  The 
ctimroittee  has  specifically  addressed  this 
issue  for  ethylene  oxide,  (.ommittee  policy 
would  not  reqii:re  a  specifit.  statement  on  the 
value  of  the  excursion  limit  in  the 
docurientiition  for  each  sut-stunce  for  which 
a  specific  Short-Term  Exposure  Limit  (STEL) 
is  not  recomiiended.  l-lowever.  in  its  meeting 
on  March  26-27.  1984  it  speciPically  directed 
that  just  that  type  of  statement  be  added  to 
the  documentation  for  ethylene  oxide  (10B4 
Supplemental  Documentation  package  is 
enclosed.  See  page  185.2  (84]  second  last 
paragraph.  "Because  so^ie  studies  have 
pointed  out  the  importa.'-.ce  of  short-term  high 
exposures,  the  ACGIH  considers  that  control 
by  the  excursion  limits  given  in  the  preface  of 
the  TLV  booklet  will  suffice  to  protect  from 
the  adverse  rffer  fs  of  ethylene  oxide"  [Ex. 
192! 

In  Its  earlier  submission  (Ex  1H4), 
.^CGII  I  had  suggested  this  view: 

Iraditional  industrial  h>giene  approac hes 
have  evaluated  either  short  and/or  long  term 
exposures  as  appropriate.  To  intimate  that 
short-term  measurement  is  not  a  traditional 
industrial  hygiene  approach  shows  only  a 
lack  of  familiarity  wi'h  the  field.  1  would  also 
suggest  that  con^pliance  s!''ategy'  and 
toxicological  justiHcaticn  are  not  necessarily 
causally  linked.  If  a  short-term  limit  is  needed 
for  ease  of  compliance  monitoring,  it  can  be 
ju<itiried  on  its  own  merits 

(The  TLV  committee,  however)  did  not 
have  the  toxicological  e\  idence  to 
recommend  a  specific  STEL  more  restrictive 
than  the  excursion  limit  on  the  time-weighted 
average  (TWA-TLV)  recommendation.  The 
use  of  the  excursion  limit  of  ACCIH  is  more 
restrictive  and  more  protective  of  worker's 
hf-alth  than  the  short  term  limit  proposed  by 
OSIIA 

Commentors,  both  :n  opposition  to 
adoption  of  the  STEL  (EOlC.  Ex.  189-16; 
OMB.  Ex-162)  and  in  favor  of  the  STEL; 
(AFSCME.  Ex.  189-14;  NIEHS.  Ex-171: 
NIOSH,  Ex  181:  AAOH.X.  Ex.  180)  who 
discuss  the  ACCIH  TLV  appear  to 
recognize  either  the  explicit  or  implicit 
need  to  monitor  peak  exposures  in  order 
to  gauge  the  degree  to  which  an 
operation  is  in  good  control  or  poor 
control,  and  what  the  variation  of 
exposure  is  around  the  actual  TWA.  in 
the  process  of  controlling  exposures  to 
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»he  prescribed  TWA.  (The  ACGIH 
concept  of  "excursion  limits"  and  its 
rnlevance  to  OSHA's  STEL 
determinations  are  discussed  further  in 
section  V.3  below). 

In  summary,  the  ACCIH  has  not 
recommended  a  STEL  for  EtO  because 
Ihe  TLV  Committee  has  determined  that 
there  are  insufficient  toxicological  data 
to  warrant  such  an  action.  Specifically, 
the  committee  concluded  that  a  STFX  for 
ElO  would  be  recommended  "only 
vv  here  toxic  effects  have  been  reported 
from  higher  short-term  exposures  in 
either  humans  or  animals. 

V.  OSHA's  Conclusions 

Afler  a  thorough  re\iew  of  the  entire 
rulemaking  record,  including  the  peer 
review  and  public  comments  received 
since  June  22.  OSHA  had  determined 
that  the  available  health  data  on  EtO  do 
not  necessitate  the  establishment  of  a 
STEL  to  supplement  the  8-hour  TWA  of 
t  ppm.  This  determination  is  based  on 
several  factors  whose  significance  has 
been  highlighted  by  many  of  the 
comments  received  by  the  Agency  in 
response  to  its  Federal  Register  notices 
of  June  22  and  September  19.  Although 
nu  new  studies  on  the  health  effects  of 
EtO  have  been  submitted  to  the  record 
(luring  this  extended  comment  period, 
there  has  been  considerable  new 
documentation  of  rea.stins  why  the 
existing  health  data  do  not  necessitate 
thai  a  STEL  be  established.  OSHA's 
rationale  for  not  promulgating  a  STVA.  is 
based  largely  upon  tbiS  new 
information,  which  has  provided  the 
agency  with  clearer  and  more  definitive 
findings  than  were  available  at  the  time 
nf  promulgation  of  the  June  22  Tinal  rule 
In  brief,  OSI 1  A's  decision  not  to  issue  a 
STEL  for  EtO  centers  on  three  basic 
findings:  First,  the  available  health  data 
do  not  demonstrate  the  risks  from  EtO 
exposure  to  be  dose  rate-dependent.  In 
other  words,  the  studies  do  not  indicate 
that  the  risk  from  exposure  to  a  given 
dose  of  EtO  are  greater  when  that  dose 
IS  distributed  at  high  qo.it;entrations 
over  a  short  period  of  exposure  during  a 
workday  rather  than  at  a  lower 
com  entration  during  a  longer  penud  of 
time.  Second,  since  the  effects  of  EtO 
are  assumed  to  be  done  dependent 
rather  than  dose-rate  dependent, 
reduction  of  the  total  dose  is  the  critical 
factor  in  dealing  with  Ihe  significant 
risks  of  EtO  exposure.  Therefore,  the  I 
ppm  TWA  is  sufficient  to  minimize 
significant  risk,  within  the  bounds  of 
feasibility.  Third,  in  terms  of  industrial 
hygiene  and  methods  of  controlling  EtO. 
compliance  with  the  TWA  will 
necessitate  the  control  of  short-term 
exposures,  particularly  for  exployees 
whose  exposure  consists  primarily  of 


short-term  bursts.  Therefore,  to  the 
extent  that  good  industrial  hygiene 
practice  calls  for  the  reduction  of  short- 
term  peak  exposures,  the  low  TWA  of  1 
ppm  will  result  in  the  minimization  of 
short  term  exposures  within  the         ,, 
workday.  Further,  where  burst-type  ! 
exposures  occur  more  than  once  per 
day.  and  where  there  are  background 
levels  of  EtO  between  bursts,  the  TWA 
will  place  internal  limitations  on  the 
levels  and  durations  of  such  bursts    ^ 
during  the  workday  to  assure 
compliance  with  the  TWA.  The 
following  section  discusses  each  of  the 
above  findings  in  detail,  together  with 
supporting  references  to  the  rulemaking 
record.  In  addition  to  these  primary 
findings,  this  section  will  discuss  other 
related  reasons  which  provide  further 
support  for  the  Agency's  determination. 
1.  Dose-Rate  Relationship.  In  making 
its  final  determination  on  the  STEL  j 
issues,  OSHA  has  reevaluated  the     i 
available  health  evidence  in  light  of  the 
peer  review  and  public  comments 
received  since  the  June  22  notice  was 
published.  Although  these  submissions 
to  the  record  included  little  additional 
health  data,  they  did  provide  wide-  1 
ranging  and  expansive  discussions  of 
the  relevance  of  the  various  studies  to 
the  setting  of  a  limit  on  short-term     j 
exposures  to  EtO.  In  particular,  theyj 
concentrated  on  the  issue  of  whethe^  a 
"dose-ratd"  relationship  had  been 
established  between  EtO  exposures  and 
the  various  health  effects  attributed  to 
those  exposures.  The  Agency  had  not 
previously  addressed  this  issue  in  depth, 
and  has  since  determined  that  it  is 
particularly  important  in  the  EtO      { 
context.  In  brief,  if  the  health  effects'of 
EtO  are  related  to  the  total  dose  alone, 
without  regard  to  the  temporal 
distribution  of  that  dose,  an  8-hour  TWA 
limit  on  exposures  will  reduce  the  risk  of 
those  health  effects  by  limiting  the  total 
dose  received.  However,  if  the  effects 
from  exposure  can  be  shown  to  be 
greater  when  the  total  dose  is  received 
in  a  short  period  of  time  than  when  it  is 
spread  over  a  longer  period,  an  B-hour 
TWA  limit  alone  might  not  be  adequate 
to  reduce  the  risks.  In  the  event  of  such 
a  "dose-rate"  relationship  being 
established,  a  STEL  might  be  warranted 
as  a  supplement  to  the  TWA  in  order  to 
provide  protection  against  the  additional 
risk  attributable  to  concentration  of  the 
dose  over  short  periods.  After  a  careful 
evaluation  of  the  peer  review  and  public 
comments  on  thi»  issue,  and  based  on 
the  Agency's  review  of  the  available 
studies  on  the  effects  of  EtO  exposure. 
OSHA  has  determined  that  none  of  the 
studies  on  the  adverse  health  effects  of 
EtO  have  established  a  dose-rate 


relationship  between  the  pattern  of  EtO 
exposure  and  an  increased  risk  of 
impairment  of  employee  health. 
Accordingly,  the  Agency  has  determined 
that  a  STEL  is  not  warranted  in  the  final 
EtO  standard. 

As  discussed  above,  a  finding  that  is 
critical  in  order  for  OSHA  to  justify  the 
adoption  of  an  EtO  STEL  is  that 
evidence  demonstrates  that  for  some 
biological  end-point  of  EtO  exposure, 
there  is  a  "greater  yield  of  damage 
(effect)  from  an  acute  treatment  as 
compared  to  a  chronic  or  fractionated 
treatment  for  the  same  total  dose"  (Ex. 
186).  The  studies  in  the  record  that  have 
been  most  commmonly  cited  as 
demonstrating  that  this  dose-raie  effect 
is  associated  with  EtO  exposure  include 
those  by  Yager  et  al.  (Exs.  4-10.  6-15. 
22).  Johnson  and  Johnson  (Exs.  4-17, 
137).  Garry  et  al.  (Ex.  189-14).  Hemminki 
et  al.  (Ex.  6-7);  and  Hogsfedt  et  al  (Exs. 
2-8.  2-22).  The  biological  end-points 
observed  in  these  studies  include 
increased  frequency  of  SCE  and 
chromosome  aberration  in  exposed 
workers  (Yager,  Johnson  and  Johnson) 
and  in  vitro  (Garry),  increased 
frequency  of  spontaneous  abortion 
among  EtO  sterilizer  workers 
(Hemminki).  and  increased  incidence  of 
leukemia  among  EtO  workers 
(Hogstedt).  OSHA  reaffirms  its 
conclusions  with  respect  to  these 
studies  that  were  reached  in  its  final 
standard  for  EtO  published  June  22. 1984 
(49  P'R  25734).  In  particular,  OSHA 
determined  at  that  time  that 

findings  in  humans  and 
experimental  animals  exposed  to  EtO 
are  indicative  of  damage  to  genetic 
materia!  (DNA|.  These  include 
hemoglobin  alkylation,  unscheduled 
DNA  synthesis,  sister  chromatid 
exchange  [and],  chromosomal 
abnormalities  .  .  ."  OSHA  further 
concluded  that  the  available  data 
demonstrate  that  ".  .  .  EtO  exposure 
may  cause  an  increase  in  spontaneous 
abortions"  and  that  "EtO  is  a  poterifial 
occupational  carcinogen."  However, 
based  upon  its  evaluation  of  the 
available  health  data  and  in  light  of  the 
peer  review  analyses  in  the  record, 
OSHA  is  unable  at  this  time  to 
determine  that  these  outcomes  are  dose- 
rate  effects,  in  addition  to  dose-effects. 

Before  a  STEL  can  be  justified  based 
on  health  effects  from  short-term 
exposures  "there  would  have  to  be  an 
observe  dose-rate  effect  over  a  certain 
dose  range,  and  at  the  dose  limitation 
imposed  there  would  be  an  influence  of 
[Cellular)  dose  rate."  (Ex.  186).  No  such 
evidence  has  been  presented  in  the 
rulemaking  record.  OSHA  concurs  in  the 
conclusion  by  the  AAIH  (Ex.  175)  that 
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none  of  the  pertinent  "studies 
demonstrate  that  the  amount  of  DNA 
damage  received  as  a  result  of  short- 
term  exposures  to  EtO  is  greater  than 
that  received  ...  by  the  same 
cumulative  dose  of  EtO  during  constant 
exposure  conditions"  and  that  ".  .  . 
none  of  them  was  designed  to  test 
whether  the  fractionation  of  '.he  EO 
dose  is  more  important  to  the  likelihood 
of  a  clinical  outcome"  (.\AIH  emphasis). 

In  order  to  examine  the  potential  for  a 
dose-rate  effect  for  EtO,  it  must  be 
demonstrated  that  the  effect^ccrues  to 
a  greater  degree  for  a  dose  oveTa-high 
dose  period  than  for  the  same  dose 
being  rereived  over  longer  low  dose 
periods.  ,^ 

Thus,  data  are  needed  that  compare 
the  biological  outcomes  that  result  from 
the  two  exposure  scenarios.  That  is, 
health  effects  obser\'ed  in  a  test  group 
receiving  a  given  total  dose  over  a 
continous  period  of  time  must  be 
compared  with  the  health  effects 
observed  in  a  separate  test  group 
receiving  the  same  total  dose  over  a 
shorter  period.  In  order  to  examine 
whether  a  dose-rate  relationship  exists, 
the  available  data  must  allow  for  a 
comparison  between  the  health  effects 
of  short-term  exposures  and  the  health 
effects  of  continuous  exposures, 
involving  the  same  total  dose  for  the 
two  patterns  of  exposure.  Studies  in 
which  the  exposed  groups  have  each 
received  mixed  exposures,  or  in  which 
all  exposed  groups  were  exposed  to  the 
same  type  of  exposure  pattern  (either 
short-term  or  continuous),  do  not 
provide  the  kind  of  data  to  allow  for  that 
comparison.  In  the  case  of  EtO,  none  of 
the  studies  which  have  been  cited  in 
support  of  the  STEL  are  sufficient  to 
enable  the  Agency  to  determine  the 
existence  of  a  dose-rate  relationship. 
Accordingly.  OSHA  has  determined  that 
currently  available  studies  do  not  justify 
the  imposition  of  a  STEL.  The  following 
section  discusses  each  of  these  studies 
and  its  limitations  in  the  context  of 
OSHAs  determination  not  to  issue  a 
STEL. 

With  respect  to  the  Yager  study, 
exposures  occurred  once  per  day  with  a 
mean  concentration  of  82  ppm  over  3.5 
minutes.  EtO  exposure  for  each  worker 
was  expressed  as  an  estimated 
cumulative  dose  for  the  6-month  study 
period.  The  study  results  indicated  that 
workers  with  cumulative  doses  of 
greater  than  100  mg  of  EtO  had 
significantly  higher  levels  of  SCE  than 
workers  with  cumulative  doses  of  less 
than  100  mg.  Though  this  study  does 
indicate  that  short-term  EfO  exposures 
can  result  in  SCE  in  workers,  the  study 
does  not  demonstrate,  and  was  not 


designated  to  demonstrate,  that  the 
amount  of  SCE  observed  is  greater  than 
that  that  would  be  seen  in  workers 
receiving  the  same  cumulative  dose  from 
contmuous  exposure. 

Dr.  Yager  has  speculated,  however, 
that  this  study  may  suggest  the 
existence  of  a  dose-rate  effect  for  EtO. 
She  observed  that: 

With  the  brpdthing  zone  da!a  gathered  in 
this  study,  it  may  be  possible  to  determine 
whether  the  observed  increase  in  SCE't 
arises  exclusively  from  the  cumulative  effect 
of  daily  exposure  or  whether  some 
component  of  the  mcrease  results  from  thp 
rate  at  which  that  exposure  occurs. 
Comparison  of  mean  numbers  of  SCE's 
induced  per  cell  per  unit  of  cumulative 
exposure  with  those  reported  in  a  rtcjent 
animal  study  (6J  indicates  that  humans  may 
be  considerably  more  sensitive  to  SCF 
Induction  than  animals. 

This  difference  would  be  much  less, 
however,  if  SCE  induction  were  also  a 
function  of  dose  rate,  since  the  workers  were 
exposed  to  ETO  for  short  periods  at  five 
times  the  dose  rate  to  which  the  animals 
were  exposed.  (Ex.  6-15) 

Dr.  Yager  concludes  that: 

If  a  dose  rate  effect  is  found  for  humans 
.  .  then  the  evdence  of  ETO-induced  SCE's 
may  suggest  that  occupational  exposure  to 
ETO  and  other  alkylating  agents  l>e 
controlled  in  terms  of  both  cumulative  dose 
and  dose  rate.  (Ex.  6-1.S) 

The  animal  study  cited  by  Yager 
involved  exposure  of  groups  of  rabbits 
to  0. 10,  50  or  250  ppm  EtO  by  inhalation 
for  6  hours  per  day,  5  days  per  week  for 
12  weeks.  A  statistically  significant 
increase  in  mean  SCE  was  seen  in  the 
rabbits  exposed  to  50  and  250  ppm  of 
EtO.  but  not  at  10  ppm. 

With  respect  to  the  interpretation 
suggested  by  Yager  from  comparative 
analysis  of  these  studies,  the 
Environmental  Mutagen  Society  argued 
that: 

The  other  points  alluded  to  m  this  paper 
.  .  are  that  there  ariose-rate  effects  fur 
SCE  induction  by  EtO  and  that  humans  are 
more  sensitive  than  rabbits  with  regard  to 
elevated  SCE  levels  following  EtO  exposure. 
Both  of  these  contentions  are  unquestionably 
speculation  not  supported  by  hard 
experimental  data.  First,  the  species 
difference,  tier  protocols  for  blood 
lymphocyte  culture  and  BrdL'rd  levels  were 
different  for  the  two  species  as  were  the 
exposure  conditions,  and  thus,  comparisons 
cannot  be  made  only  on  the  basis  of  exposure 
conditions  to  conclude  either  a  species 
sensitivity  difference  or  a  dose-rate  effect. 
The  comparison  of  short  duration  exposures 
in  humans  (species  with  long-lived 
lymphocytes)  with  continuous  exposure  in 
rabbits  (species  with  short-lived 
lymphocytes)  Huff  et  at..  Mutation  Reseanh 
94:349. 1982)  is  not  appropriate  without  at 
least  the  mentioning  of  either  lung  physiology 
or  DNA  repair  differences  or  some  other 
confounding  factors  as  possibilities.  (Ex.  189) 


OSMA  notes  with  interest  that  Dr. 
Yager  has  submitted  a  proposal  to 
NIOSH  that  would  evaluate  a  dose-rate 
effect  of  exposure  to  EtO  on  SCE.  OSMA 
supports  this  further  research  and  has 
submitted  a  letter  to  NIOSH  urging 
funding  of  this  research. 

OSHA  believes  that  these  studies  do 
raise  important  questions  regarding 
existence  of  an  EtO  dose-rate  effect  In 
humans.  However,  neither  OSHA  nor 
Dr.  Yager  are  able  to  conclude  from 
these  data  that  such  an  effect  exists.  (As 
noted  above.  Dr.  Yager  has  proposed  to 
conduct  further  research  on  dose-rate 
effects). 

The  lehnson  and  Johnson  studies  (Ex. 
4-17. 137  A.  B,  C.  D)  were  initiated  to 
determine  whether  employees  exposed 
to  EtO  showed  more  chromosome 
changes  than  employees  thought  to  be 
unexposed.  OSHA  finds  no  indication  in 
the  record  that  either  of  the  Johnson  and 
Johnson  studies  were  designed  to  test 
for  dose-rate  effects.  The  observations 
of  SCE  in  the  first  study  (Ex.  4-17, 137  A, 
B,  C)  were  based  on  exposures  in  three 
study  plants  that  were  expressed  only 
as  8-hour  TWA's.  The  conclusions 
reached  in  the  second  study  (Ex.  137D| 
wee  based  on  historical  exposure 
information  which  included  data  from  8- 
hour  TWA  samples  and  short-term 
exposure  samples.  As  with  the  Yager 
data,  the  Johnson  and  Johnson  data  do 
not  include  comparative  effect  analyses 
from  the  two  exposure  scenarios.  Thus. 
OSHA  cannot  point  to  either  of  the 
Johnson  and  Johnson  studies  as 
demonstrating  dose-rate  effect.  OSIiA 
concurs  with  the  conclu.sion  expressed 
by  the  Environmental  Mutagen  Society 
that  these  studies  only  "demonstrate(s) 
that  occupational  EtO  exposure  causes 
chromosome  aberrations  and  elevates 
the  SCE  frequency  in  workers"  (Ex.  186) 

As  noted  in  the  June  22  FR  notice. 
OSHA  believes  that  the  Hemminki  et  al 
study  demonstrates  that  EtO  exposure 
may  also  result  in  spontaneous  abortion. 
However,  the  study  does  not  show,  nor 
was  it  designed  to  show,  that  brief 
transient  episodes  of  high  exposure  to 
EtO  are  of  greater  importance  than  the 
total  EtO  dose  in  leading  to  abortion. 
The  results  reported  by  Hemminki  were 
based  on  estimated  TWA  exposures  and 
recorded  peak  exposures.  A  dose-rate 
effect  cannot  be  inferred  from  this  report 
because  the  study  group  was  subject  to 
both  transient  and  continous  EtO 
exposures,  and  a  comparison  of  abortion 
rates  from  each  exposure  scenairo  was 
not  made.  As  the  committee  for  the 
Environmental  Mutagen  Society 
concluded,  the  Hemminki  study  "has  no 
bearing  whatsoever  on  the  question  of 
dose-rate  effect"  (Ex.  186) 
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The  problem  inherent  with  the  use  of 
any  of  the  studies  discussed  above  as 
demonstrating  a  dose-rate  effect  is  that 
the  results  were  seen  from  exposures  to 
F.tO  as  they  actually  occur  in  the 
workplace.  That  is.  the  total  dose 
received  by  the  workers  in  these  studies 
was  from  either  a  combination  of  short 
term  and  continous  EtO  exposures 
(lohnson  and  Johnson,  Hemminki)  or 
short-term  exposure  only  (Yager).  As 
such,  they  do  not  provide  sufficient  data 
to  allow  a  meaningful  comparison  of  the 
health  effects  of  short-term  excursions 
of  EtO  as  opposed  to  the  same  total 
dose  distributed  over  longer  periods. 
OSHA  believes  that  it  is  necessary  to 
have  data  that  compare  the  biological 
outcomes  that  result  from  the  two 
exposure  scenarios  before  a  conclusion 
can  be  reached  that  a  dose-rate  effect 
exists.  OSHA  determined  that  such  data 
are  not  presently  available  with  respect 
•o  F.tO.  Assuming  NIOSH  funds  Dr. 
Yager's  further  work  and  possibly  other 
studies  in  this  area,  more  definitive  data 
may  become  available  in  the  next  year 
or  two.  If  the  data  so  indicate.  OSHA 
will  consider.reevalufiling  the  decision  it 
announces  today. 

Finally,  a  dose-rate  effect  is  not 
mdicated  with  respect  to  the  available 
studies  demonstrating  the  potential 
carcinogenicity  of  EtO  (Hogstedt  et.  al.. 
Exs.  2-8.  2-22.  and  Bushy  Run.  Ex.  2-9). 
The  Hogstedt  studies  suffer  the  same 
lack  of  study  design  to  test  for  dose-rate 
effect:  that  is.  results  of  the  study  were 
from  study  populations  that  were 
exposed  to  both  continuous  and  peak 
EtO  exposures  over  the  study  period. 
The  Bushy  Run  study,  used  by  OSHA  is 
quantifying  the  excess  risk  of  leukemia 
from  exposure  to  EtO.  exposed  groups  of 
rats  at  various  ElO  aoncentrations  for  6 
hours  per  day.  5  day$  per  week.  No 
comparative  short-term  exposure  study 
on  rats  was  perfomed.  In  addition, 
OSHA  has  quantified  the  relationship 
between  dose  and  carcinogenic 
response  to  EtO  in  terns  of  a  cumulative 
dose  mathematical  model,  based  upon 
available  data  and  on  assumptions  set 
forth  both  in  the  risk  assessment  itself 
and  in  the  June  22  final  rule.  Data  do  not 
presently  exist  for  OSHA  to  explore  this 
relationship  based  on  EtO  dose  pattern 

Thus,  OSHA  has  concluded  that 
presently  available  data  do  not 
demonstrate  an  association  of  EtO 
exposure  with  a  dose-rate  efTect. 
Accordingly,  OSHA  has  determined, 
that  adoption  of  a  STEL  for  EtO  is 
inappropriate. 

It  should  be  noted  that  an  in  vitro 
study  by  Garry  et  al.  (Ex.  189-14)  did 
reveal  a  dose-rate  effect  of  EtO-induced 
SCE  frequencies  in  EtO-treated  human 


lymphocyte  cultures.  The  ambient 
exposure  doses  were  100  ppm,  131  ppm. 
218  ppm  and  306  ppm  for  20  minutes 
each.  The  authors  conclude  that  the 
"data  show  an  incremental  change  in 
SCE  frequency  with  applied  ambient  EO 

.".  The  authors  further  state, 
however,  that  "Although  we  indicated 
that  in  vitro  sensitivity  of  the  SCE 
technique  in  human  lymphocytes,  the 
data  cannot  be  directly  linked  to  the 
vivo  response"  due  to  factors  such  as 
respiratory  rate,  aod  EtO  protein 
binding  and  inactivation. 

Both  of  the  Mutagen  Society's  peer 
reviewers.  Generoso  and  Dufrain. 
suggest  that  further  research  be 
performed  in  order  to  resolve  this  issue. 

Similarly,  the  3M  Company  (Ex.  18»- 
32)  states  that  it  "recognizes  that  the 

Hemminki.  Johnson  and  Johnson 

Yager  .     .  research  raise  important 
questions  about  the  impact  of  peak 
exposures'  'i<'.it  that  the  "significance  of 
short-term  peak  concentrations  is,  at 
iiest,  unclear  at  this  time." 

In  addressing  the  possible  reason  why 
a  dose-rate  effect  has  not  been  observed 
for  ElO.  the  Environmental  Mutagen 
Society  (Ex.  186)  offered  the  following: 

.  for  tiigh  energy  radiation  (X  or  gamttia 
rays)  one  is  unable  to  determine  a  difference 
in  biological  damage  when  1000  millirem  is 
received  in  one  minute  or  1  millirem  is 
received  per  minute  over  1.000  minutes  or 
longer,  because  the  total  dose  is  so  low.  there 
is  no  dose  rate  elfect.  This  may  well  he  la 
possit)le  outcome  resulting  from  the       | 
introduction  of  a  1  ppm  8-hour  limit  exposure 
IfnrF.tOI 

OSHA  agrees  that  further  research 
may  be  warranted  on  the  implications  of 
the  EtO  data  dealing  with  dose-rate 
effects.  Therefore.  OSHA  has 
specifically  requested  that  NIOSH  fund 
research  proposals'to  evaluate  end- 
points  such  as  SCE  or  alkylation  iii 
sperm  DNA  in  relation  to  the  existence 
of  a  dose-rate  effect  from  exposure  to 
EtO.  OSHA  will  review  these  studies 
when  the  results  become  available,  and 
will  evaluate  whether  the  question  of  a 
short-term  limit  for  EtO  should  be 
reexamined. 

2.  Dose  Effects.  OSHA  believes  that 
the  dose  effects  that  result  from     ; 
exposure  to  EtO  will  be  significantly 
reduced  by  controlling  exposures  to  the 
1  ppm  TWA  and  that  available  data  do 
not  demonstrate  that  this  reduction  will 
be  jeopardized  by  the  decision  to  not 
include  a  STEL.  OSHA  continues  to 
believe,  as  concluded  in  the  final  EtO 
standard,  that  the  risk  of  damage  to 
genetic  material,  incidence  of  cancer, 
reproductive  effects,  neurotoxicity  and 
sensitization  "will  be  substantially 
reduced  by  promulgation  of  the  1  ppm 
TWA".  The  contol  of  chronic  exposures 


to  EtO  is  felt  to  be  of  primary 
importance  in  reducing  the  risk  from  the 
potential  effects  cited  above.  As  the 
Agency  noted  in  its  June  22  final  rule, 
the  Yager  and  Johnson  and  Johnson 
studies  indicated  that  chromosomal 
aberrations  and  SCE  are  induced  in 
workers  exposed  to  EtO  levels  between 
1  and  10  ppm  as  an  8-hour  TWA. 
Therefore,  reduction  of  the  TWA  is 
expected  to  reduce  that  total  dose  and, 
therefore,  should  also  reduce  the 
incidence  of  cytogenic  effects. 

With  respect  to  cancer  induction. 
OSHA  has  demonstrated  a  significant 
reduction  in  risk  from  that  under  the 
previous  TWA  of  50  ppm  by  adoption  of 
the  1  ppm  TWA  alone.  For  the  cancer 
causing  effects  of  EtO  exposure,  there  is 
no  indication  that  short-term  high 
exposures  to  EtO  are  more  hazardous 
than  an  equivalent  dose  spread  over  8 
hours. 

The  fetotoxic  and  spermatogenic 
effects  which  result  from  EtO  exposure 
were  described  in  the  final  standard  as 
perhaps  being  "induced  by  changes  in 
the  DNA  and  which  are  known  to  be 
produced  by  many  alkylating  agents  as 
EtO. "  There  is  no  scientific  consensus 
that  either  mutagenesis  or  other  effects 
on  DNA  are  dose-rate  effects.  With 
respect  to  neurotoxicity  and 
sensitization.  OSHA  also  concluded 
that"  the  record  as  a  whole  clearly 
•    suggests  that  lowering  the  TWA  (from 
50  ppm  to  1  ppm]  will  significantly 
reduce  the  risk  that  employees  exposed 
to  EtO  will  experience  from  these 
effects." 

Tlius,  OSHA  believes  that  the  1  ppm 
TWA,  by  itself,  will  provide  significant 
worker  protection  from  the  dose-effects 
associated  with  exposure  to  EtO. 

This  view  is  supported  by  a  number  ol 
commentors  (Exs.  189-24. 189-32. 18^ 
35).  For  example,  the  R.T.  French 
Company  stated  that  "we  believe  that 
the  1  ppm  permissible  exposure  limit  as 
an  eight  hour  TWA  is  .  .  .  sufficient  to 
protect  workers'  environment  given 
today's  knowledge"  (Ex.  189-24).  3M 
Company  (Ex.  189-32)  commented  that 
they  "agreed  with  the  need  for  a  1  ppm 
PEL"  ...  and  that  ".  .  .  29  CFR 
1910.1047  as  it  stands  is  a  prudent 
attempt  to  reduce  exposures  to 
extremely  low  levels,  on  the  basis  of 
chronic  animal  and  epidemiological 
information  gathered  to  date."  Finally, 
the  American  Hospital  Association 
characterized  the  adequacy  of  OSHA's 
present  EtO  standard  as  follows: 

.  OSHA  published  a  new  standard  that 
reduces  permissible  exposure  to  EtO  by  a 
factor  of  50.  Standard  requirements  cover 
methods  of  exposure  conUol.  personal 
protective  equipment,  measurement  of 
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employee  exposures,  training,  medical 
surveillance,  signs  and  labels,  regulated 
areas,  emergency  procedures,  and 
recordkeeping.  When  fully  implemented,  this 
standard  should  prove  highly  protective  of 
emplo>te  safoty  and  health.  Several  years  in 
itevelopment.  this  standard  calls  for  most,  if 
not  all.  of  the  engineering  and  work  practice 
controls  necessary  for  reducing  exposures  to 
an  acceptable  level.  |Ex.  189-3.S). 

3.  Compliance  With  the  TWA  Will 
Reduce  The  Magnitude  of  Short-Term 
Exposures.  OSHA  believes  that  the 
compliance  program  designed  to 
maintain  exposure  tu  or  below  the  1 
ppm  TWA  limit  (required  by  paragraph 
10(1)  of  the  standard)  will  also 
substantially  reduce  the  magnitude  of 
the  short-term  exposures.  Although  the 
8-hour  TWA  limit  allows  excursions 
above  the  limit  (provided  that  they  ai% 
compensated  by  excursions  below  the 
limit  during  the  workday),  in  practice, 
the  workplai.e  controls  to  reduce  TWA 
exposure  will  be  designed  to  capture 
EtO  emissions  at  their  source,  which  is 
directly  related  to  the  magnitude  of  the 
short-term  exposures.  As  stated  by 
Erne.st  M  Dixon.  M.D.  in  a  submission 
by  the  American  Occupational  Medical 
Association:  "In  meeting  the  1  ppir  PEL 
employers  will  readily  deal  with  the 
short  term  exposures;  the  steps 
neiessary  to  assure  compliance  with  the 
1  ppm  PEL  would  make  signiflrant 
excursions  ver>'  unlikely^^xcept  in 
accidental  or  special  circumstances 
where  use  of  resp'rator  protection  must 
be  permitted  (Ex.  187)".  This  position  is 
supported  by  a  number  of  cummenters 
(Exs.  189-16.  189-32.  189-29.  189-24.  189- 
.14.  189^10.  195). 

Paragraph  (fl(l)|i)  of  the  final 
standard  requires  that  "the  employer 
shall  institute  engineering  controls  and 
work  practices  to  reduce  and  maintain 
employee  exposure  to  or  below  the 
TWA.  except  to  the  extent  that  such 
controls  are  not  feasible."  OSHA 
described  the  types  of  controls  thdt 
would  have  to  be  implemented  ds  a 
result  of  this  requirement  in  the 
"Feasibility  of  the  1  ppm  TWA'  section 
of  the  preamble  to  the  EtO  standard,  at 
49  FR  25768.  OSHA  concluded  that  the 
EtO  producer  and  ethuxylator  industry 
sectors  would  use  conventional 
technology  to  meet  the  1  ppm  TWA. 
Controls  include  use  of  rupture  disks  for 
minimizing  low-level  leakage  from 
pressure  relief  devices,  closed  sampling 
devices  at  process  sampling  locations, 
and  vapor-tight  unloading  connections, 
magnetic  level  gauges.  <ind  nitrogen 
purge  systems  on  tank  car  loading 
facilities.  These  controls  reduce  short- 
term  exposure  as  well  as  the  TWA 
exposure.  For  operators  of  large 
industrial  sterilizers,  engineering  and 


work  practices  include  changer 
evacuation  systems,  liquid/gas 
separation  units  to  prevent  excessive 
EtO  emissions  during  chamber 
evacuation,  local  exhaust  hoods 
installed  over  the  sterilizer  door,  local 
ventilation  of  aeration  chambers,  and 
allowing  the  sterilizer  contents  to  aerate 
for  a  short  period  of  time  after  opening 
the  sterilizer  door.  Hospital  sterilizers 
are  smaller  than  sterilizers  used  by 
medical  product  manufacturers,  but  the 
control  of  EtO  involves  the  same 
principles  and  types  of  control 
equipment  and  methodology  used  fur 
industrial  sterilizers. 

OSHA  found  that  the  smaller  size  ol 
hospital  sterilizers  makes  controlling 
EtO  exposures  in  hospi'als  generally 
easier  than  in  industries  using  large 
sterilizers.  As  in  the  chemical  industry 
sectors,  these  controls  will  rcdun^  short 
term  exposure  along  with  the  TWA 
exposure.  For  example,  opeung  the 
sterilizer  door  by  an  employee  can 
cause  a  high  short-term  exposure  that 
contributes  to  the  TWA  exposure;  both 
exposures  are  reduced  if  the  stenlization 
chamber  is  evacuated  before  the  door  is 
opened. 

Several  commentors  expressed 
concern  that  EtO  exposure  could  be 
very  high  for  short  periods  of  time  (such 
as  500  ppm  for  1  minute)  if  a  STEL  were 
not  adopted  (Exs.  171. 180. 181.  189-19. 
189-22).  Even  though  a  1  ppm  TWA 
theoretically  and  mathematically  allows 
a  15  minute  STEL  of  32  ppm  (if  the 
background  concentration  is  zero  for  the 
remaining  portion  of  the  day),  an  actual 
high  exposure  duration  of  3  to  5  minutes 
is  the  norm  for  sterilizer  operations.  This 
would  permit  hypothetical  exposures  up 
to  160  ppm  and  would  still  meet  the  1 
ppm  TWA  assuming  no  further  EtO 
exposure  for  the  remainder  of  the  8-hour 
shift.  OSHA  believes,  however,  that  in 
actuality,  compliance  w4th  the  8-hour 
TWA  will  not  allow  high  excursions  of 
this  degree.  The  reason  is  that  there  are 
low  level  EtO  background 
concentrations  in  the  workplaces  where 
EtO  is  being  used,  and  these  background 
concentrations  must  be  taken  into 
account  in  calculating  an  employeee's 
daily  dose  of  EtO.  Such  background 
levels  can  often  result  from  offgassing  of 
sterilized  products,  for  example.  The 
existence  of  such  background  EtO 
levels,  together  with  the  need  to  control 
the  daily  dose  to  a  TWA  of  1  ppm. 
makes  it  unlikely  for  an  individual 
excursion  to  reach  the  mathematical 
possibility  of  32  ppm  for  15  minutes 
without  resulting  in  an  8-hour  TWA 
above  1  ppm.  Further,  the  closer  the 
background  concentration  gets  to  1  ppm. 
the  lower  the  permissible  excursions 
will  be  in  order  for  total  exposure  to  be 


within  the  TWA.  Several  parties  (Exs. 
189-16.  189-34. 197)  noted  that  an 
assumption  of  no  background  exposure 
from  EtO  fur  the  remainder  of  the  shift  is 
"an  impractical  assumption  given  the 
reality  of .  .  .  environmenal  exposures' 
(Ex.  189-34)  and  that  these  additional 
exposures  will  necessarily  require  the 
employer  to  further  limit  short-term 
exposures. 

In  addition,  where  more  than  one 
short-term  exposure  contributes  to  the  8 
hour  TWA  exposure,  an  increase  in  the 
number  of  short-term  exposures 
decreases  the  allowable  magnitude  of 
earh  excursion.  Further,  even  the 
theoretical  32  ppm  15  minute  limit  thai  is 
"built  into'  a  1  ppm  TWA  is  only 
possible  under  a  unique  set  of 
circumstances,  where  that  15  minutes 
period  represents  an  employee's  only 
source  of  EtO  exposure  in  an  entire  8 
hour  workday.  For  example,  for  an 
employee  who  is  exposed  to  three  15 
minute  sterilizer  openings  per  day  the 
magnitude  of  these  exposures  must  be 
limited  far  below  the  32  ppm  figure 
(closer  to  10  ppm)  to  keep  the  day's 
TWA  below  1  ppm.  When  background 
KtO  levels  are  considered,  these 
excursions  must  be  limited  even  more. 
In  this  way,  the  TWA  itself  does  art  as  a 
check  on  the  number  and  extent  of  short 
term  exposures  during  the  day. 

It  should  also  be  pointed  out  that  to 
achieve  the  TWA.  the  reduction  of 
shoi  t-torm  exposures  represents  the 
musl  effective  menthod  of  reducing  the 
total  dose  of  EtO  for  most  employees 
particularly  those  exposed  to  EtO 
releases  from  sterilizers.  This  reflects 
the  technical  and  practical  realities  of 
controlling  exposures  at  their  source  to 
minimize  the  total  dose  during  the 
workday. 

OSHA  has  determined  that  short-term 
exposures  to  EtO  have  not  been 
demonstrated  to  be  more  harmful  than 
the  same  total  dose  of  EtO  received  over 
a  longer  period  of  time  during  the 
workday.  Therefore,  the  need  to  control 
short-ierm  exposures  is  only  important 
insofar  as  it  relates  to  the  resultant 
reduction  of  total  dose.  Further,  the 
t;ontrol  of  short-term  excursions  are  a 
nei:essary  part  of  the  overall  compliance 
program  for  the  1  ppm  TWA. 

Therefore,  OSHA  believes  that 
employers  attempting  to  reduce  overall 
exposures  to  t!ie  1  ppm  TWA  will  by 
necessity  have  to  apply  good  industrial 
hygiene  practice  of  controlling  short- 
term  levels,  and  that  background  levels 
and  the  number  of  short-term  excursions 
will  be  factors  to  be  considered  in 
achieving  compliance  with  the  TWA. 

OSHA  also  notes  that  the  concept  of 
"excursion  limits"  developed  by  ACGIH 
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is  based  upon  the  in-plant  variability  of 
contaminant  concentrations.  It  appears 
to  be  applied  as  a  rule-of-thumb  for 
industrial  hygienists  when  assessing 
worker  exposures  and  control 
technologies.  The  excursion  limit 
concept  was  intended  by  ACGIH  to 
Hpply  to  all  workplaces,  regardless  of 
the  nature  of  the  industry  (that  is, 
outdoor  vs.  indoor,  or  hospital  vg. 
chemical  formulating  plant),  and  to 
cover  virtually  all  substances  in  the  TI.V 
list  regardless  of  their  toxicity  or 
properties  (including  the  nature  of  the 
toxic  effects,  whether  they  be  irritation, 
central  nervous  system  depression,  and 
carcinogenicity;  rate  of  absorption  by 
the  human  body,  and  the  degree  of 
protection  provided  by  the  ACGIH 
TLV).  OSHA  agrees  with  ACGIH  that  in 
evaluating  the  available  means  of 
controlling  employee  exposures  to  any 
toxic  substance,  good  industrial  hygiene 
practice  calls  for  assessing  the  extent  of 
short-term  excursions  within  the 
workday.  However,  ACGIH's  reasoning 
for  the  excursion  limits,  which  is  not 
tied  to  fmdings  of  specific  health  effects 
for  EtO,  does  not  warrant  the  imposition 
of  a  STEL  for  EtO  by  OSHA.  The  toxic 
properties  of  EtO  do  not  support  the 
need  for  a  mandatory  short-term 
standard,  and  the  current  1  ppm  8-hour 
TWA,  as  discussed,  will  result  in 
adequate  control  of  EtO  excursions. 

In  conclusion,  while  OSHA  has 
determined  that  a  STEL  for  EtO  is  not 
necessary  or  appropriate  for  inclusion  in 
the  fmal  standard  at  this  time,  the 
Agency  strongly  reaffirms  its 
determinations  contained  in  the  June  22. 
1984  final  rule,  as  to  the  need  for  and 
feasibility  of  the  1  ppm  TWA  and  other 
provisions  of  the  EtO  standard.  The 
record  clearly  indicates  that  a  reduction 
of  the  TWA  from  50  ppm  to  1  ppm  will 
substantially  reduce  the  significant  risks 
of  EtO  exposure,  within  the  bounds  of 
feasibility.  In  addition,  the  other 
protective  provisions  of  the  standard, 
such  as  exposure  monitoring  and 
employee  training,  wiO  reduce  the  health 
risks  of  EtO  exposure  below  those 
projected  by  the  Agency's  risk 
assessment  for  the  1  ppm  TWA  alone. 
OSHA  believes  that  by  reducing  the 
total  EtO  dose  through  establishment  of 
a  1  ppm  TWA,  and  by  including  other 
ameliorative  provisions  in  the  standard, 
a  substantial  reduction  of  the  adverse 
health  effects  of  EtO  will  be  achieved. 

VI.  Authority 

This  document  was  prepared  under 
the  direction  of  Robert  A.  Rowland, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  200 
Constitution  Ave..  NW..  Washington, 
D.C.  20210. 


This  action  is  taken  pursuant  to 
sections  4(b).  6(b).  and  8(c)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (84  Stat.  1592. 1593. 1599.  29  U.S.C. 
653,  655,  657),  Secretary  of  Labor's  Order 
No.  9-83  (48  FR  35736)  and  20  CFR  Part 
1911. 

List  of  Subjects  in  29  CFR  Fart  1910 

Ethylene  Oxide.  Occupational  safety 
and  health.  Chemicals,  Cancer,  Health, 
Risk  assessment. 

Robert  A.  Rowland.       ,  j 

Assistant  Secretary  of  Labor. 
[FR  Doc.  84-^3949  Filed  12-31-64;  B:4S  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  166 

Defense  Contracting;  Reporting      | 
Procedures  on  Defense  Related 
Employment 

agency:  Office  of  the  Secretary.  DoD. 
ACTION:  Amendment  of  final  rule. 


summary:  This  rule  is  the  fiscal  year 
1984  update  of  the  section  listing  DoD 
contractors  receiving  negotiated 
contract  awards  of  $10  million  or  more. 
The  regulation  is  published  to  comply 
with  the  provisions  of  Section  1,  Pub.  L. 
97-295,  October  12, 1982;  10  U.S.C.  2397. 

EFFECTIVE  DATE:  September  30, 1984. 

ADDRESS:  Information  Operations  and 
Reports,  Washington  Headquarters 
Services.  1215  Jefferson  Davis  Highway, 
Suite  1204.  Arlington.  VA.  22202-4302. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  J.R.  Sungenis.  telephone  (202)  74fr- 
0334.  i 

SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  70-15846  appearing  in  the  Federal 
Register  on  November  25, 1970  (35  FR 
18040),  the  Office  of  the  Secretary  of 
Defense  published  a  final  rule  i 

establishing  criteria,  prescribing 
procedures,  and  assigning 
responsibilities  for  monitoring 
contracting  within  the  Department  of 
Defense.  Subsequently,  paragraphs  (a) 
and  (d)  of  S  166.11.  which  constitute  the 
lest  of  DoD  contractors  receiving 
negotiated  contract  awards  for  $10 
million  or  more,  were  updated  for  fiscal 
years  1971  (36  FR  18464);  1972  (37  FR 
18727);  1973  (38  FR  25990);  1974  (39  FR 
32985);  1975  (40  FR  44135):  1976  (41  FR 
20466);  1977  (43  FR  1617);  1978  (44  FR 
3049);  1979  (44  FR  75631):  1980  (45  FR 
83486);  1981  (46  FR  60821):  1982  (47  FR 
56847);  and  1983  (48  FR  55728). 


List  of  Subjects  in  32  CFR  Part  166 

Armed  forces.  Government 
employees.  Government  procurement. 
Information  requirements. 

PART  166— (AMENDED] 

Accordingly,  for  FY  1984,  5  166.11  of 
this  part  is  revised  to  read  as  follows: 

§  1 66. 11    Department  of  Defense 
contractors  receiving  negotiated  contract 
awards  of  $10  million  or  more. 

Fiscal  Year  1984: 

A  &  S  Tribal  Industries 

A  A  I  Corp. 

A  A  R  Corp. 

ABA  Industries,  Inc. 

A  L  M,  Inc. 

A  L  S  Electronics 

A  M  General  Corp. 

A  T  O.  Inc. 

Abex  Corp. 

Abercrombie,  R.C. 

Action  Mfg.  Co. 

Actus  Corp. 

Advanced  Technology,  Inc. 

Aero  Corp.  ^ 

Aerojet  General  Corp. 

Aerojet  Strategic  Propulsion  Co. 

Aerojet  Tech  Systems  Co. 

Aeronca,  Inc. 

Aeroquip  Corp. 

Aerospace  Corp. 

Airspace  Technology  Corp. 

Alfab,  Inc. 

All  Bann  Enterprises,  Inc. 

Alliance  Properties,  Inc. 

Allied  Corp. 

Alpha  Industries,  Inc. 

Altama  Delta  Corp. 

American  Airlines,  Inc. 

American  Cyanamid  Co..  Inc. 

American  Development  Corp. 

American  Electronic  Laboratories.  Inc. 

American  Express  Co. 

American  Management  Systems.  Inc. 

American  Petrofina  Co.  of  Texas 

American  President  Lines.  Ltd. 

American  Systems  Corp. 

American  Telephone  &  Telegraph  Co. 

American  Teleservices 

Amertex  Enterprises.  Inc. 

Ametek,  Inc. 

Amex  Systems,  Inc. 

Amoco  Production  Co..  Inc.  (Del.) 

Ampe/Corp. 

Amrdn  Corp. 

Analysis  &  Technology.  Inc. 

Analytic  Sciences  Corp. 

Analytic  Services.  Inc. 

Analytical  Systems  Engiw.  Corp. 

Analytics.  Inc. 

Anderson.  M.C. 

Andrews  &  Parrish  Co. 

Arcwel  Corp. 

Arete  Associates 

Argo  Systems,  Inc. 
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Arinc  Research  Corp. 

Arkla.  Inc. 

Arrow  Airways.  Inc. 

Ashland  Oil  &  Transportation  Co. 

Ashland  Oil,  Inc 

Astronautics  Corp.  of  America 

Atacs  Corp. 

Atkins  C.  E.  Enterprises.  Inc 

Atlantic  Marine.  Inc. 

Atlantic  Research  Corp. 

Atlantic  Richfield  Co. 

Adas  Processing  Co. 

Aul  Instruments.  Inc. 

Austin  Co. 

Automated  Sciences  Croup.  Inc 

Automation  Industries.  Inc. 

Avco  Corp. 

Avco  Everett  Research  Laboratory 

Aviation  Contractor  Employees,  Inc. 

Avondale  Shipyards.  Inc 

Ayer  N  W  ABH  International,  Inc 

B  D  M  Corp. 

Ball  Corp. 

Baltimore  Gas  &  Electric  Co. 

Barnes  &  Reinecke.  Inc.  (Del.) 

Bates  Ted  Worldwide,  Inc. 

Bath  Iron  Works  Corp. 

Battelle  Memorial  Institute 

Beacon  Oil  Co. 

Bechtel  National,  Inc. 

Beech  Acceptance  Corp. 

Beech  Aerospace  Services,  Inc. 

Beech  Aircraft  Corp. 

Bell  &  Howell  Co. 

Bell  Telephone  Lab,  Inc. 

Bell  Helicopter— Boeing,  JV 

Belleville  Shoe  Mfg.  Co. 

Bendix  Corp. 

Bendix  Field  Engineering  Corp. 

Betac  Corp. 

Blue  Cross  Washington  A  Alaska,  Inc. 

Boeing  Co. 

Boeing  Services  IntemationaL  Inc 

Boeing  Verlol  Co. 

Boland.  David.  Inc. 

Boldt,  Wallace  L  General  Contractor 

Bolt  Beranek  ft  Newman,  Inc. 

Booz  Allen  ft  Hamilton.  Inc. 

Borg  Warner  Corp. 

Brunswick  Corp. 

Bulova  Systems  A  Instruments  Corp. 

Bums  A  Roe,  Inc 

Bumside  Ott  Aviation  Training  Center 

Burroughs  Corp. 

C  Construction  Co.,  Inc. 

C  D  I  Corp. 

C  F  E  Air  Cargo,  Inc 

C  P I  Oil  Refining,  Inc 

C  Three,  Inc. 

CACI,  Inc.  Federal 

Caddell  Construction  Co.,  Inc 

California  Microwave.  Inc 

California  Pacific  Associates 

California.  University  of 

Calspan  Corp. 

Caltex  Oil  Products  Co. 

Camel  Mfg.  Co. 

Carey  Petroleum.  Ltd. 

Carolina  Power  A  Light  Ca 


Case )  I  Co. 

Caterpillar  Tractor  Co. 

Central  Gulf  Lines,  Inc 

Centre  Mfg.  Co.,  Inc 

Cerberonics.  Inc 

Chamberlain  Mfg.  Corp. 

Charles  Stark  Draper  Laboratories. 

Inc. 
Chesapeake  A  Potomac  Telephone  Co. 
Chevron  USA.  Inc. 
Chromalloy  American  Corp. 
Chrjsler  Corp. 
Cibro  Sales  Corp. 
Cincinnati  Electronics  Corp. 
Cleveland  Pneumatic  Co. 
Coastal  Dry  Dock  A  Repair  Corp. 
Coastal  States  Marketing,  Inc. 
Coloney,  Wayne  E.  Co..  Inc 
Colt  Industries.  Inc 
Colt  Industries  Operating  Corp. 
Comarco,  Inc. 

Communications  Satellite  Corp. 
Comptek  Research,  Inc. 
Computer  Sciences  Corp. 
Computervision  Corp. 
Comsat  General  Corp. 
Condec  Corp. 

Connor  Harben  Construction  Co..  Inc. 
Conoco,  Inc 

Container  Research  Corp. 
Control  Data  Corp. 
Cook,  J.W.  A  Sons.  Inc 
Cooper  Tire  A  Rubber  Co. 
Corsair,  Inc 
Cox  Construction,  Inc. 
Crane  Co. 
Cray  Research,  Inc. 
Crowley  Maritime  Corp. 
Crown  Central  Petroleum  Corp. 
Cruz,  )ohn  B.  Construction  Co. 
Cubic  Corp. 

Cummins  Engine  Co.,  Inc 
DAD  Financial  Enterprises 
Dahlstrom  A  Ferrell  Construction 
Dart  A  Kraft,  Inc. 
Data  Design  Laboratories 
Dataproducts  New  England.  Inc. 
Day  A  Zimmerman,  Inc. 
Day  A  Zimmerman,  Inc.  A  Basil  FE  JV 
Dayron  Corp. 
Dayton.  University  of 
De  Narde  Construction  Co. 
Defense  Research.  Inc 
Del  Mfg.  Co. 

Devils  Lake  Sioux  Mfg.  Corp. 
Diagnostic  Retrieval  Systems.  Inc 
Digital  Equipment  Corp. 
Donaldson  Co..  Inc. 
Dvui  A  Bradstreet.  Inc. 
Dynalectron  Corp. 
Dynamac  Corp. 
Dynamics  Research  Corp. 
E  G  A  G  Washington  Analytical 

Services  Center 
EMS  Development  Corp. 
E  R  K  M^..  Inc 
E  S  L,  Inc. 
E  Systems,  Inc. 
Eastern  Tank  of  Peabody,  Inc. 


Eastman  Kodak  Co. 

Eaton  Corp. 

Ebony  Oil  Corp. 

Edison  International.  Inc 

Edo  Corp. 

El  Paso,  City  of 

El  Paso  Electric  Co. 

Electronic  Data  Systems  Corp. 

Electrospace  Systems.  Inc 

Emco.  Inc 

Emerson  Electric  Co. 

Engineered  Air  Systems,  Inc 

Engineering  Research,  Inc. 

Entwisde  Co. 

Enviro  Control,  Inc 

Environmental  Elements  Corp. 

Eon  Corp. 

Epic  One  Corp. 

Essex  Corp. 

Essex  Cryogenics  of  Missouri 

Evaluation  Research  Corp. 

Evergreen  Intl.  Airlines 

Exxon  Co.  U.S.A. 

Exxon  Corp. 

Eyring  Research  Institute  Inc. 

F  D  L  Food.  Inc 

F  M  C  Corp. 

F  N  Mfg.,  Inc  / 

Fairchild  Industries.  Inc 

Fairchild  Weston  Systems.  Inc. 

Falcon  System,  Inc. 

Fansteel,  Inc. 

Farrel  Lines.  Inc. 

Federal  Cartridge  Corp. 

Federal  Data  Corp. 

Federal  Electric  Corp. 

Federal  Mogul  Corp. 

Felec  Services.  Inc 

Flight  Systems,  Inc. 

Florida  Power  A  Light  Co. 

Flow  General.  Inc 

Flying  Tiger  Line,  Inc. 

Ford  Aerospace  A  Communications 

Ford  Motor  Co. 

Eraser,  Kenneth  Co.,  Inc. 

Fuller  Oil  Co. 

GTE  Products  Corp. 

Garcia  Ordnance  Corp. 

Garrett  Corp. 

Gary  Refining  Co. 

Gatoil  USA.  Inc 

General  Defense  Corp. 

General  Dynamics  Corp. 

General  Electric  Co 

General  Foods  Corp. 

General  Motors  Corp. 

General  Research  Corp. 

General  Ship  Corp. 

General  Signal  Corp. 

General  Supply  Corp. 

Genrad,  Inc. 

Gentex  Corp. 

George  Engine  Co.,  Inc. 

Georgia  Technical  Research  Institute 

Getty  Oil  Co. 

Giant  Industries,  Inc 

Gibbs  A  Cox,  Inc 

Gibraltar  Industries,  Inc 


Federal  Register  /  Vol.  50.  No.  1  /;  Wednesday.  January  2.  1985  /  Rules  and  Regulations 


79 


Gladieux  Refinery,  Inc. 

Global  Associates 

Golden  Eagle  Refining  Co..  Inc. 

Goodrich  B  F  Co. 

Goodyear  Aerospace  Corp. 

Gould,  Inc. 

Grey  Advertising,  Inc. 

Grimes  Oil  Co.,  Inc. 

Grumman  Aerospace  Corp. 

Guam  Oil  &  Refining  Co.,  Inc. 

Gulf  Oil  Corp. 

Gulf  Tex  Resources,  Inc. 

Gulfstream  Aerospace  Corp. 

H  L  ]  Construction  &  Management 

H  R  B  Singer,  Inc. 

H  R  Textron.  Inc. 

Halifax  Engineering,  Inc. 

Hamilton  Technology,  Inc. 

Hannah  Marine  Corp. 

Harley  Davidson  York,  Inc. 

Harris  Corp.  , 

Harsco  Corp.  J 

Hawaiian  Dredging  A  Construction 

Hawaiian  Electric  Co..  Ltd.  • 

Hawaiian  Independent  Refinery.  Inc. 

Hawaiian  Telephone  Co. 

Hayes  International  Corp. 

Hazeltine  Corp.         ■ 

Heckethorn  Mfg.  Co. : 

Held  &  Francke 

Henrys  Hickory  Houte,  Inc. 

Herculest  Inc. 

Hess  Oil  Virgin  Island  Corp. 

Hewlett  Packard  Co. 

Hitco 

Hoboken  Shipyards.  Inc. 

Hollingsworth.  John  K.  Co. 

Holmes  &  Narver.  Inc. 

Holmes  Bros.,  Enterprises 

Holston  Defense  Corp. 

Honeywell.  Inc. 

Honeywell  Information  Systems,  Inc. 

Howell  Corp. 

Howmet  Turbine  Components  Corp. 

Hudson  Institute  Inc. 

Hughes  Aircraft  Co. 

Hughes  Communication  Services 

Hughes  Helicopters.  Inc. 

Hunt  Building  Corp. 

Hussey  W.  H.  Pipe  Cp.,  Inc. 

Hycor,  Inc. 

Hyster  Co. 

I  C  I  Americas.  Inc. 

I  T  T  Avionics  &  Weitinghouse  JV 

I  T  T  Corp. 

Illinois  Institute  of  Technology 

Research  Institute 
Illinois.  University  ot 
Inco,  Inc. 

Industrial  Acoustics  Co. 
Infodetics  Corp. 
Information  Spectrum,  Inc. 
Ingersoll  Rand  Co. 
Institute  for  Defense  Analysis 
Intercontinental  Mfg.  Co. 
Intermetrics.  Inc. 

International  Business  Machines  Co. 
Interstate  Electronics  Corp. 
Itek  Corp. 


J  T  Construction  Co..  Inc.  | 

Jacksonville  Shipyards,  Inc. 

Jaycor  t 

Jersey  Central  Power  &  Light  Co.     | 

Johns  Hopkins  University  I 

Jonathan  Corp. 

Jones.  J.  A.  Construction  Co. 

Jowett.  Inc.  ] 

K  &  E  Industries,  Inc.  i 

K  P  Services  Co./Dragon  Services.  JV 

Kaiser  Aerospace  &  Electronics  Co. 

Kaiser,  Raymond  Engineers 

Kaman  Aerospace  Corp.  i 

Kaman  Sciences  Corp.  [ 

Kamatics  Corp. 

Kansas  Power  &  Light  Co.,  Inc. 

Kelsey  Hayes  Co. 

Kenco  Refining  Inc. 

Kentron  International,  Inc. 

Kidde,  Inc. 

Kisco  Co.,  Inc. 

Koch  Fuels.  Inc. 

Kollmorgen  Corp. 

L  S I  Avionic  Systems  Corp 

La  forge  Construction  Co. 

Lally  Mfg.  Cor. 

Lanson  Industries.  Inc. 

Lear  Siegler.  Inc. 

Levernier  Shea  Construction 

Lewis  Management  Services  Co. 

Libby  Welding  Co. 

Lilly  David  B..  Co..  Inc. 

Lite  Industries.  Inc. 

Little  Arthur  D..  Inc. 

Litton  Industries.  Inc. 

Litton  Systems.  Inc. 

Lockheed  Corp. 

Lockheed  Electronics  Co..  Inc. 

Lockheed  Missiles  &  Space  Co.,  Ind. 

Lockheed  Shipbuilding  &  Construction 

Loggins  Meat  Co. 

Logicon.  Inc,  i 

Loral  Corp.  i 

Lord  Corp. 

Louisville  Gas  &  Electric  Co.,  Inc. 

Lundy  Electronics  &  Systems 

Lykes  Bros.  Steamship  Co..  Inc. 

M/A  Com,  Inc. 

M/A  Com  Linkabit  Corp. 

M  B  Associates 

Malcon.  Inc. 

Magline,  Inc. 

Magnadex,  Inc. 

Magnavox  Government  &  Industrial 

Electronics  Co. 
Management  &  Technical  Services  Co. 
Mantech  International  Corp.  , 

Mapco  Petroleum  Inc.  j 

Maremont  Corp. 
Marine  Power  &  Equipment  Co. 
Marine  Terminals  Corp.  i 

Marinette  Marine  Corp. 
Marquardt  Co. 

Martin  Marietta  Aluminum,  Inc. 
Martin  Marietta  Corp.  ; 

Marvin  Engineering  Co.,  Inc.  i 

Mason  &  Hanger  Silas  Mason  Co. 
Mason  Chamberlain.  Inc. 
Massachusetts  Institute  of  Technology 


Maxwell  Laboratories,  Inc, 
McDonnell  Douglas  Corp. 
McGraw  Edison  Co. 
McLaughlin  Research  Corp. 
McMullan  Robert  &  Son.  Inc.* 
McMullen  John  J  Associates.  Inc. 
McRae  Industries,  Inc. 
Menasco.  Inc. 
Merck  &  Co..  Inc. 
•Mercury  Refueling  Inc. 
Metric  Systems  Corp. 
Microdyne  Corp. 
Miller  Trailers.  Inc. 
Miltope  Corp. 
Midland  Ross  Corp. 
Mine  Safety  Appliances  Co. 
Minowitz  Mfg.  Co..  Inc. 
Mission  Research  Corp. 
Mitre  Corp. 
Mobil  Oil  Corp. 
Moog,  Inc. 
Moore  McCormack  Bulk  Transport, 

Inc. 
Morton  Thiokol,  Inc. 
Motorola,  Inc. 
Nabisco.  Inc. 

National  Academy  of  Sciences 
National  Steel  &  Shipbuilding  Co. 
Navajo  Refining  Co. 
Neal  7  Co..  Inc. 
NeedhamTlnc. 
Nero  &  Associates.  Inc. 
New  Mexico  State  University 
New  Mexico  Public  Service  Co. 
New  Mexico,  University  of 
New  York  Telephone  Co. 
Newhall  Refining  Co..  Inc. 
Newport  News  Shipbuilding  &  Jry 

Dock  Co. 
Nichols  Research  Corp..  Inc. 
NI  Industries 
Nordam 

Norden  Systems.  Inc. 
Norfolk  Shipbuilding  &  Dry  Dock 

Corp. 
North  Atlantic  Industries.  Inc. 
Northeast  Construction  Co. 
Northern  Telecom.  Inc. 
Northrop  Corp. 
Northrop  Worldwide  Aircraft 

Services.  Inc. 
Northwest  Airlines,  Inc. 
Northwest  Marine  Iron  Works 
Nova  Group,  Inc. 
Nuclear  Metals.  Inc. 
Nuclear  Research  Corp. 
O  A  O  Corp. 
O  R  I.  Inc. 

Ocean  Technology,  Inc. 
Ogden  Bulk  Transport,  Inc. 
Olin  Corp. 
Omega  Group,  Inc. 
Oshkosh  Truck  Corp. 
Outdoor  Venture  Corp. 
Over  Lowe  Co..  Inc. 
Overseas  National  Airways,  inc. 

(Del.) 
PPG  Industries,  Inc. 
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P  R  C  Curalnick,  Inc 

P  S  I  Mobile  Products,  Inc. 

Pacific  Oasis  ReHnery 

Pacific  Refining  Co. 

Pacific  Resources.  Inc. 

Pacific  Telephone  A  Telegraph  Co. 

Pan  American  World  Airways.  Inc. 

Pan  American  World  Services,  Ina 

Par  Technology  Corp. 

Parker  Hannifin  Corp. 

Parsons.  Ralph  M.  Co.,  Inc. 

Peabody  Barnes.  Inc. 

Penn  Metal  Fabricators,  Inc. 

Pennsylvania  Shipbuilding 

Pennsylvania  State  University 

Perkin  Elmer  Corp. 

Peterson  Builders,  Inq^ 

Pefrogulf  U  S  A,  Inc 

Phibro  Salomon.  Inc. 

Philip  Morris,  Inc. 

Phillips  Petroleum  Co. 

Physics  International  Co. 

Picker  International,  Inc 

Planning  Research  Corp. 

Pneumo  Corp. 

Poloron  Products,  Inc. 

Polote  Corp.,  The 

Potomac  Electric  Power  Co. 

Power  Conversion,  Inc. 

Pride  Refining.  Inc. 

Proctor  &  Gamble  Co. 

Propper  International.  Inc. 

Prudential  Lines,  Inc. 

Puerto  Rico  Sun  Oil  Company 

Q  E  D  Systems.  Inc. 

Questech.  Inc. 

RAD  Associates 

RCA  Corp^ 

R  E  D  M  Corp. 

Rand  Corp. 

Raytheon  Co. 

Raytheon  Service  Co. 

Recon  Optical,  Inc. 

Reflectone,  Inc. 

Rehab  Croup.  Inc. 

Reinhold  Construction 

Remington  .\rms  Co. 

Resource  Consultants,  Inc. 

Revere  Copper  &  Brass  Co. 

Reynolds  Nletais  Co. 

Reynolds.  R.  J.  Industries.  Inc. 

Reynolds  R  j  Tobacco  Co. 

Right  Away  Foods  Corp. 

Rockwell  International  Corp. 

Rohr  Industries,  Inc. 

Rolm  Corp. 

Rosenblatt  M  &  Son.  Inc 

Roth,  Radcliffe  Co..  Inc. 

S  Cubed 

S  C  I  Systems,  Inc. 

S  L  Construction  Co.  dba  Pacific 

Construction 
S  R  I  International 
San  Diego  Community  College 
San  Diego  Iron  &  Steel  Fabricating 
-  Sanders  Associates.  Inc. 
Sanders  Associates,  ITT  JV 
Santa  Barbara  Research  Center 
Sargent  Fletcher  Co. 


Sargent  Industries  of  Del..  Inc. 

Scallop  Petroleum  Co. 

Science  Applications.  Inc. 

Science  Applications  Intnl..  Inc. 

Scientific  Atlanta.  Inc. 

Scientific  Support  Service 

Sea  Land  Service.  Inc. 

Sealift.  Inc. 

Selby  John  R..  Inc. 

Selma  Apparel  Corp. 

Semcor  Corp. 

Serv  Air,  Inc. 

Service  Engineering  Co. 

Shell  Oil  Co. 

Sierra  Blanca.  Inc. 

Sierra  Research  Corp. 

Signal  Cos..  Inc. 

Simmonds  Precision  Products 

Simplex  Wire  A  Cable  Co. 

Sinclair  Marketing,  Inc. 

Singer  Co. 

Sippican  Ocean  Systems.  Inc 

So  Sew  Styles.  Inc. 

Softech,  Inc. 

Sohio  Supply  Co. 

Solar  Turbines,  Inc. 

Sonicraft,  Inc. 

Southeast  Machine  Co. 

Southern  California,  University  of 

Southern  Packaging  A  Storage  Co. 

Southern  Union  Refining  Co. 

Southwest  Marine.  Inc. 

Southwest  Research  Institute 

Southwest  Truck  Body  Co. 

Southwestern  Bell  Telephone  Co. 

Sparton  Corp, 

Spears  Associates,  Inc. 

Sperry  Corp. 

Standard  Container  Co. 

Stanford  University 

Steams  Roger.  Inc. 

Steuart  Petroleum  Co. 

Stewart  Warner  Corp. 

Sun  Chemical  Corp. 

Sun  Refining  A  Marketing  Co. 

Sundstrand  Corp. 

Supreme  Beef  Processors.  Inc. 

Sverdrup  Technology,  Inc 

Swedlow,  Inc. 

Swygert  Shipyards,  Inc. 

Syscon  Corp. 

System  Development  Corp. 

System  House.  Inc. 

Systems  A  Applied  Sciences  Corp. 

Systems  Management  American,  Inc. 

Systems  Research  Laboratories,  Inc. 

TRW  Electronic  Products.  Inc. 

TRW,  Inc. 

T  W  Oil  (Houston).  Inc. 

Talley  Industries.  Inc. 

Technology  Service  Corp. 

Tektronix,  Inc. 

Teledyne.  Inc. 

Teledyne  Industries,  Inc. 

Teleport  Oil  Co.,  Inc. 

Telos  Computing,  Inc. 

Tempo.  Inc. 

Tennessee  Apparel  Corp. 

Tennier  Industries.  Inc. 


Texaco.  Inc. 

Texas  Capital  Contractors,  Inc. 

Texas  Instruments.  Inc. 

Texas  Painter  Craft.  Inc. 

Texas  Power  A  Light  Co. 

Texas,  University  of 

Texstar  Plastics  Co.,  Inc 

Textron.  Inc. 

Thompson,  ].  Walter  Co. 

Todd  Pacific  Shipyards  Corp. 

Todd  Shipyards  Corp. 

Tonkawa  Refining  Co. 

Tracor,  Inc. 

Tracor  Marine,  Inc. 

Tradax  Petroleum  Ame/ica,  Inc 

Transamerica  Airlines,  Inc 

Transamerica  Delaval,  Inc 

Treadwell  Corp. 

Tri  Ex  Tower  Corp. 

Tri  Valley  Growers 

Triad  Microsystems.  Inc. 

Triple  A  Machine  Shops,  Inc 

Turnkey  Design  A  Construction  Co. 

Turtle  Mountain  Mfg.  Co. 

Tuskegee  Lumber  Co.,  Inc 

U  R  S  Berger 

Ultrasystems.  Inc. 

Unidynamics  St.  Louis.  Inc 

Unified  Industries.  Inc. 

Union  Carbide  Corp. 

Union  Corp. 

Union  Oil  Co.  of  Cahfornia 

Uniroyal,  Inc. 

United  Chem  Con  Corp. 

United  States  Lines,  Inc. 

United  Telecontrol  Elect,  Inc. 

United  Technologies  Corp. 

Universal  Canvas.  Inc 

Univox  California.  Inc 

Usibelli  Coal  Mine  Co. 

V  S  E  Corp. 

Valero  Transmission  Co. 

Valley  Construction  Co.,  Inc. 

Valleydale  Packers.  Inc. 

Valmac  Industries,  Inc. 

Vanguard  Oil  A  Service  Co..  Inc. 

Varian  Associates 

Varo,  Inc. 

Veda.  Inc. 

Ventufe  Trading  Co..  Inc. 

Virginia  Electric  A  Power  Co. 

Vought  Corp. 

Walker  Moody  Construction  Co. 

Walters  E  A  Co.,  Inc 

Wang  Laboratories.  Inc. 

Wardoco.  Inc. 

Washington,  University  of 

Watkins  Johnson  Co. 

Welbilt  Electronic  Die  Corp. 

Wells  Marine,  Inc. 

Western  Electric  Co.,  Inc 

Western  Gear  Corp. 

Western  Union  International,  Inc. 

Western  Union  Telegraph  Co. 

Westinghouse  Electric  Corp. 

White  Engines.  Inc. 

Whitfaker  Corp. 

Willard  Co..  The 
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Williams  International  Corp 

Winfield  Mfg.  Co..  Inc. 

Woods  Hole  Oceanographic  Institute 

World  Airways,  Inc. 

Wylie  C.  E.  Construction  Co 

Wyoming  Refining  CD. 

Xerox  Corp. 

Xerox  Electro  Optical  Systems.  Inc. 

Yamas  Construction  Co.,  Inc. 

Zantop  International  Airlines,  Inc. 

Zenith  Radio  Corp. 

(10  II  S.C.  2397:  Section  1.  Pub.  L  97-295.) 
Patricia  H.  Means, 

OSD  Federal  Register  Liaiion  Officer. 

Department  uf  Defense. 

December  27. 1984. 

|FR  Doc.  84-33964  Filed  13-31-84  8:45  «m| 

BILLING  CODE  Sai»-01-«l 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  180 

IPP  4F3066/R728:  PH-FRL  2743-81 

Pesticide  Programs^  Tolerances  and 
Exemptions  From  Tolerances  for 
Pesticide  Ctiemicals  in  or  on  Raw 
Agricultural  Commodities;  Cartwxin 


agency:  Environmenta 
Agency  (EPA).        ; 
action:  Final  rule. 


t*rott;ction 


summary:  The  rule  establishes  a 
tiilt-rance  for  the  combined  residues  of 
the  fungicide  carboxin  and  its 
metabolite  in  or  on  the  raw  agricultural 
commodity  safflower  seed.  This 
regulation  to  establish  a  maximum 
permissible  level  for  the  combined 
residues  of  carboxin  in  or  on  the 
c:ommodity  was  requested,  pursuant  to  a 
petititon.  by  Uniroyal  Chemical. 
EFFECTIVE  DATE:  Effective  on  |anitary  2. 
1985. 

ADDRESSES:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk  (A-110|. 
Environmental  Protection  Agency.  Rm 
3708.  401  M  St..  SW..  Washington.  D.C  - 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Henry  Jacoby.  Product  Manager  (PM)  21 
Registration  Division  (TS-767C).  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency.  Rm,  229.  CM*2. 1921 
Jefferson  Davis  Highway.  Arlington.  VA 
22202.(703-557-1900). 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the  Federal 
Register  on  May  23, 19«4  (49  PR  21796), 
which  announced  that  Uniroyal 
Chemical.  Division  of  Uniroyal.  Inc..  74 
Amity  Rd..  Bethany.  CT  06525.  had 
submitted  a  pesticide  petition  (PP 
4F30e6)  proposing  that  40  CFR  180.301 


be  amended  by  establishing  tolerances 
for  the  combined  residues  of  the 
fungicide  carboxin  (5.6-dihydro-2- 
melhyl-1.4-oxathiin-3-carboxanilidel  and 
its  metabolite  5.6-dihydro-3- 
carboxanilide-2-methyl-1.4-oxathiin-4- 
oxide  (calculated  as  carboxin)  in  or  on 
the  raw  agricultural  commodity 
safflower  seed  at  0.2  part  per  million 
(ppm). 

There  were  no  comments  received  in 
response  to  the  notice  of  Tiling. 

The  data  submitted  in  this  petition 
and  other  relevant  material  have  been 
evaluated.  The  scientific  data 
considered  in  support  of  this  tolerance 
include  a  2-year  dog  feeding  study  with 
no-obser\ed-effect  level  (NOEL)  of  600 
ppm  (15.0  mg/kg).  a  2-year  rat  feeding 
study  with  N'OEL  of  200  ppm  (30.0  mg/ 
kg),  a  3-generation  rat  reproduction 
study  with  NOEL  of  200  ppm  (30.0  mg/ 
kg),  a  rat  teratology  study  which  had 
negative  teratogenic  potential  at  40  mgl 
kg  (highest  dose  tested),  a  rabbit 
teratology  study  which  showed  negative 
teratogenic  potential  at  750  mg/kg 
(highest  dose  tested),  and  a  mouse 
oncogenicity  study  which  was  negative 
for  oncogenicity  up  to  2,500  ppm  (375 
mg/ kg/day).  An  in  vivo  cytogenetic 
study  was  submitted,  but  was  found  to 
be  unacceptable.  A  revised  study  is 
under  way.  Based  on  the  rat  feeding 
study  with  a  NOEL  of  200  ppm  (30.0  mg/ 
kg)  and  using  a  100-fold  safety  factor, 
the  allowable  daily  intake  (ADI)  is 
0.1000  mg/kg/day  and  the  maximum 
permissible  intake  (MPI)  is  6.0000  mg/ 
day  for  a  60-kg  person.  These  tolerances 
and  all  other  established  tolerances  for 
carboxin  utilize  1.29  percent  of  the  ADI 
Tolerances  have  previously  been 
established  for  residues  of  carboxin  in 
or  on  a  variety  of  raw  agricultural 
commodities  ranging  from  .010  to  .50 
ppm. 

The  metabolism  of  carboxin  is 
adequately  understood,  and  an 
adequate  analytical  method,  gas 
chromatography  with  HECD-N  Cell  or  a 
N/P  flame  detector,  is  available  for 
enforcement  purposes. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  tolerances  are 
sought,  and  it  is  concluded  that  the 
establishment  of  the  tolerances  will 
protect  the  public  health.  Therefore,  the 
tolerances  are  established  as  set  fdt'th 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk,  at  the  address  given 
above.  Such  objections  should  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 


objections  must  state  the  issues  for  the 
hearing  and  the  grounds  for  the 
objections.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought. 

The  O^ice  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibilitj'  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612)  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in  ^ 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

(Sec.  408(d)(2J.  66  Stat.  512  (21  U.S.C. 
346a(d)(2))| 

List  of  Subjects  in  40  CFR  Part  100 

Administrative  practice  and 
procedures.  Raw  agricultural 
commodities,  Pesticides  and  pests 

Dated:  December  19. 1984. 
Steven  Schatzow. 
Director.  Office  of  Pesticide  Programs 

PART  180— (AMENDED] 

Therefore.  40  CFR  180.301  is  amended 
by  adding  and  alphabetically  inserting 
the  following  commodity,  to  read  as 
follows 


§  180.301 
residues. 


Carboxin:  tolerances  for 


Commodity 


SaWcow  seea 


0.2 


|FR  Doc.  84-33592  tiled  12-31-64:  8:45  am] 

BILLING  CODE  SSCO-SO-M 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-11 

|FPMRAmdtB-61J 

Records  Management;  Discontinuance 
of  Use  of  Standard  Forms  136  and  137 

agency:  National  Archives  and  Records 
Service,  GSA. 
action:  Final  rule. 
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summary:  The  General  Services 
Administration  is  amending  its  rules  to 
discontinue  the  use  of  Standard  Form 
136.  Annual  Summary  of  Records 
Holdings,  and  Standard  Form  137. 
Agency  Records  Center  Annual  Report. 
National  Archives  and  Records  Ser\ice 
(NARS)  studies  have  shown,  and  agency 
records  officers  have  confirmed,  that 
neither  Standard  form  is  cost-effective 
for  the  results  produced.  The  Standard 
Form  136  produces  a  limited  amount  of 
information  that  is  not  verifiably 
accurate  and  is  little  used.  The  Standard 
Form  137  produces  information  that  can 
be  gathered  in  more  timely  and  accurate 
ways  by  NARS  at  the  time  of  center 
inspections.  This  amendment  eliminates 
the  requirement  that  agencies  submit 
these  annual  reports. 

EFFECTIVE  DATE:  January  2. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  F.  Peterson.  Assistant  Archivist 
for  Federal  Records  Centers  (202-724- 
1614). 

SUPPLEMENTARY  INFORMATION:  The 

General  Services  Administration  has 
determined  that  this  rule  is  not  a  major 
rule  for  the  purposes  of  Executive  Order 
12291  of  February  17. 1981,  because  it  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more:  a 
major  increase  in  costs  to  consumers  or 
others;  or  significant  adverse  effects. 
The  General  Services  Administration 
has  based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for.  and 
consequences  of,  this  rule:  has 
determined  that  the  potential  benefits  to 
soriety  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits:  and  has  chosen  the 
alternative  approach  involving  the  lease 
net  cost  to  soriety. 

Ust  of  Subjects  in  41  CFR  Part  101-11 

Archives  and  records.  Government 
property  managment.  Records  and 
informHtion  managment. 

PART  101-11— RECORDS 
MANAGEMENT 

1.  The  authority  citation  for  Part  101- 
11  reads  as  follows: 

Authority:  Sec.  205|(:).  63  Stat  iM:  40 
l)S.C.  4«Hr.). 

2.  The  table  of  contents  for  Part  101- 
11  is  amended  by  removing  one  entry 
and  by  removing  and  reserving  two 
entries  as  follows: 

101-11.102-7  Removed 
101-11.4901  {Reserved] 
101-11.4905    [Reserved] 


9101-11.102-7    (Rwnovadl 

3.  Section  101-11.102-7  is  removed. 

4.  Section  101-11.404-1  is  amended  by 
revising  paragraph  (a)(6)  to  read  as 
follows: 

§101-11.404-1    Cofnpr«h«nsiv«  agency 
records  disposition  schsdules. 

(a)  •  *  * 

(6)  Schedules  shall  be  reviewed  and,  if 
necessary,  updated  annually.  Agencies 
shall  schedule  the  records  of  new 
programs  within  1  year  of  their 
implementation. 

S  101-11.412-3    lAnwndMlj 

•  •  •  •  • 

5.  Section  101-11.412-3  is  amended  by 
removing  paragraphs  (d)  and  (e). 

6.  Sections  101-11.4901  and  101- 
11.4905  are  removed  and  reserved  as 
follows: 

{101-11.4901    (Ressrvedj 

9101-11.4905    IRcservsdl 
Ddted:  .November  30.  1984 
Ray  Kline, 

Acting  Adtninistrator  of  General  Services. 
[FR  Doc.  84-33395  Filed  12-31-84;  8:45  am] 

mXING  COOC  M20-aS-M 


41  CFR  Part  101-49 

IFPMRAmdtH-151) 

Utilization  and  Donation  of  Foreign 
Gifts  and  Decorations 

AGENCY:  Office  of  Federal  Supply  and 
Services,  GSA. 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  updates 
GSA's  policies  and  procedures 
concerning  the  utilization  and  donation 
of  foreign  gifts  and  decorations.  Current 
regulations  are  highly  restrictive 
regarding  the  transfer  of  gifts  and 
decorations  fur  Federal  utilization  and 
the  use  of  such  items  for  donation 
purposes;  therefore,  they  are  revised  to 
promote  maximum  utilization  of  gifts 
and  decorations  by  Federal  agencies 
and  eligible  donees. 
EFFECTIVE  DATE:  January  2. 198.5 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  George  VV.  i^iiiney.  Director. 
Donation  Division  (70B-557-1234). 
SUPPLEMENTARY  INFORMATION:  The 
Genera!  Serv  ices  Admiritslration  has 
determined  that  this  rule  is  not  a  major 
rule  for  the  purposes  of  Executive  Order 
12291  of  February  17, 1981,  because  it  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  costs  to  consumers  or 
others;  or  significant  adverse  effects. 


The  General  Services  Administration 
has  based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for  and 
consequences  of  this  rule:  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits:  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

List  of  Subjects  in  41  CFR  Part  101-49 

Conflict  of  interest.  Decorations, 
Medals,  Awards,  Foreign  relations. 
Government  property.  Government 
property  management. 

PART  101-49— UTILIZATION, 
DONATION.  AND  DISPOSAL  OF 
FOREIGN  GIFTS  AND  DECORATIONS 

For  the  reasons  set  out  in  the 
preamble,  41  CFR  101-49,  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  101- 
49  reads  as  follows: 

Authority.  Sec.  205(c).  83  Stat.  390  (40 
U.S.C.  486(c)):  and  sec.  515.  91  Stat.  862  (5 
U.S.C.  7:J42). 

2.  The  table  of  contents  for  Part  101- 
49  is  amended  to  revise  the  following 
entry: 

9 101-49.302    Requests  by  public  agencies 
end  nonprofit  tax-exempt  activities. 

Subpart  101-49.1 — General  Provisions 

3.  Section  101-49.101  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

S  101-49.101    Custody  of  gifts  and 
decorations. 

*         .         *         •         * 

(b)  *  •  • 

(2)  Donation  for  public  display  or 
other  approved  purposes: 


Subpart  101-49.2— Utilization  of 
Foreign  Gifts  and  Decorations 

4.  Section  101-49.201-1  is  amended  by 
revising  the  introductory  text  of 
paragraphs  (a)  and  (a)(8)  to  read  as 
follows 

9 101-49.201-1    Gifts  and  decorations 
required  to  be  reported. 

(a)  Except  as  provided  n  §§101-49.106 
and  101-49.201-2.  tangible  gifts  and 
decorations  that  are  not  retained  for 
official  use  or  returned  to  the  donor 
shall  be  reported  to  GSA.  Tangible  gifts 
and  decorations  that  have  been  retained 
for  official  use  shall  be  reported  to  GSA 
within  30  calendar  days  after 
termination  of  the  official  use.  Gifts  and 
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decorations  shall  be  reported  on 
Standard  Form  120.  Report  of  Excess 
Personal  Property  (see  8101-43.4901- 
120).  to  the  General  Services 
Administration  (FM).  Washington,  DC 
20406.  The  Standard  Form  120  shall  be 
conspicuously  marked  "FOREIGN 
GIFTS  AND/OR  DECORATIONS"  and 
include  the  following  information: 

*  *  •  •  • 

(8)  An  indication  whether  the 
recipient  is  interested  in  having  the  gift 
or  decoration  donated  to  an  eligible 
public  agency  or  nonprofit  tax-exempt 
institution  for  public  display  or  other 
approved  purposes  if  it  becomes 
available  for  donation.  This  interest 
shall  be  documented  in  a  letter  outlining 
any  special  significance  of  the  gift  to  the 
proposed  donee  institution.  The  mailing 
address  and  telephone  number  of  both 
the  recipient  and  the  proposed  donee 
shiUl  be  provided. 


5.  Section  101-49.202  is  amended  by 
revising  paragraph  (c],  removing  and 
reserving  paragraph  (d).  and  revising 
paragraph  (e)  to  read  as  follows: 


§101-49.202 
agencies. 


Transfers  t«  other  federal 


§  101-49.301 
decorations. 


Donation  of  gifts  and 


(c)  Gifts  and  decorations  shall  be 
transferred  for  public  display  or  other 
bona  fide  agency  use  arKi  not  for  the 
personal  benefit  of  any  individual.  CSA 
may  require  that  transfor  orders  be 
supported  by  justifications  forihe 
intended  display  or  official  use  of 
roqnested  gifts  or  decorations 

(d)  [Reserved] 

(e)  The  transfer  document  shall 
include  the  statement.  "At  such  time  as 
these  items  are  no  longer  required,  they 
will  be  reported  to  the  General  Services 
Administration,  Ofrice  of  Property 
Management  (FM).  Washington.  DC 
20406.  and  will  be  identified  as  foreign 
gift  items,  and  cross-referenced  to  the 
original  excess  report  number." 

SUBPART  101-49.3— DONATION  OF 
FOREIGN  GIFTS  AND  DECORATIONS 

6.  Section  101-49.300  is  revised  to  read 
as  follows: 

§  101-49.300    Scope  of  subpart 

This  subpart  prescribes  policies  and 
procedures  governing  the  donation  of 
foreign  gifts  and  decorations  to  public 
agencies  and  eligible  nonprofit  tax- 
exempt  activities  for  public  display  or 
other  approved  purposes. 

7.  Section  101-49.301  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


(b)  Donations  of  gifts  and  decorations 
will  be  made  for  public  display  or  such 
other  approved  purposes  as  determined 
by  GSA.  Donations  will  be  made  in 
accordance  with  Part  101-44,  except  as 
otherwise  provided  in  this  Subpart  101- 
49.3. 

8.  Section  101-49.302  is  recaptioned 
and  revised  to  read  as  follows; 

S  101-49.302    Requests  by  public  agencies 
and  nonprofit  tax-exempt  activities. 

(a)  All  transfers  of  gifts  and 
decorations  to  the  State  agencies  for 
donation  to  public  agencies  and  eligible 
nonprofit  tax-exempt  activities  shall  be 
accompanied  by  use  of  SF 123,  Transfer 
Order  Surplus  Personal  Property  (see 
§  101-44,4901-123).  The  SF  123.  with  any 
additional  required  documentation,  shall 
be  submitted  for  approval  to  the  General 
Services  Administration  (FM), 
Washington.  DC  20406.  The  SF  123  shall 
be  prepared  in  accordance  with  the 
instructions  in  i  101-44.4901-123-1  and 
shall  be  conspicuously  marked 
"FOREIGN  GIFTS  AND/OR  j 
DECORATIONS." 

(b)  Each  SF  123  submitted  to  GSA  for 
donation  of  foreign  gifts  and  decorations 
shall  be  accompanied  by  an  original  and 
two  copies  of  a  letter  of  intent,  signed 
and  dated  by  the  authorized 
representative  of  the  proposed  donee, 
setting  forth  a  detailed  plan  of 
utilization  for  the  property.  The  letter  of 
intent  shall  provide  the  following 
information: 

(1)  Identification  of  the  applicant, 
including  its  legal  name  and  complete 
address,  its  status  as  a  public  agency  or 
as  an  eligible  nonprofit  tax-exempt 
activity,  and  the  name,  title,  and 
telephone  number  of  its  authorized 
representative; 

(2)  Description  of  the  gift  or  I 
decoration  requested,  including  its 
estimated  or  appraised  value;  and 

(3)  Details  on  the  planned  utilization 
of  the  gift  or  decoration,  including 
where,  how,  and  for  what  period  of  time 
(in  years)  it  will  be  used  for  the  purpose 
for  which  it  is  being  acquired. 

9.  Section  101-49.304  is  revised  to  read 
as  follows:  { 


§  101-49.304    Conditions  of  donation. 

Donation  of  gifts  and  decorations 
shall  be  accomplished  by  the  use  of  a 
State  agency  distribution  document  (see 
1 101-44.208)  which  shall  contain  or 
incorporate  by  reference  the  following 
special  handling  conditions  and  use 
limitations  imposed  by  GSA  on  the 
donation  of  gifts  and  decorations: 


(a)  The  donee  shall  display  or  use  the 
gift  or  decoration  in  accordance  with  its 
letter  of  intent,  as  may  be  modified  to 
meet  GSA  requirements. 

(b)  The  donee  shall  comply  with  all 
additional  conditions  covering  the 
handling  and  use  of  any  gift  or 
decoration  imposed  by  GSA. 

(c)  The  donee  shall  allow  the  right  of 
access  to  the  donee's  premises  at 
reasonable  times  for  inspection  of  the 
gift  or  decoration  by  duly  authorized 
representatives  of  the  State  agency  or 
the  U.S.  Government. 

(d)  During  the  period  of  restriction,  the 
donee  shall  not  sell  trade,  lease,  lend, 
bail,  encumber,  carmibalize  or  dismanUe 
for  parts,  or  otherwise  dispose  of  the 
property:  or  remove  it  permanently  for 
use  outside  the  State;  or  transfer  title  to 
the  gift  or  decoration  directly  or 
indirectly:  or  do  or  allow  anything  to  be 
done  that  would  contribute  to  the  gift  or 
decoration  being  seized,  taken  into 
execution,  attached,  lost,  stolen, 
damaged,  or  destroyed. 

(e)  Upon  the  donee's  failure  to  comply 
with  any  applicable  condition  or 
limitation  during  the  period  of 
restriction,  the  State  agency  may 
demand  return  of  the  gift  or  decoration 
and,  upon  demand,  title  and  right  to 
possession  of  the  gift  or  decoration  shall 
revert  to  the  U.S.  Government.  In  this 
event,  the  donee  shall  return  the  gift  or 
decoration  in  accordance  with 
instructions  furnished  by  the  State 
agency,  with  costs  of  transportation, 
handling,  and  reasonable  insurance 
during  transportation  to  be  paid  by  the 
donee  or  as  directed  by  the  State 
agency.  If  the  gift  or  decoration  is  lost, 
stolen,  or  cannot  legally  be  recovered  or 
returned  for  any  other  reason,  the  donee 

^ — ^HSITbay  to  the  U.S.  Government  the 
fair  market  value  of  the  gift  or 
decoration  at  the  time  of  its  loss,  theft  or 
at  the  time  that  it  became  unrecoverable 
as  determined  by  GSA.  If  the  gift  or 
decoration  is  damaged  or  destroyed,  the 
State  agency  may  require  the  donee  to: 
(1)  Return  the  item  and  pay  the 
difference  between  the  fair  market  value 
of  the  item  if  it  were  not  damaged  or 
destroyed  and  the  fair  market  value  of 
the  damaged  or  destroyed  item,  or  (2) 
pay  the  fair  market  value  of  the  item  if  it 
were  not  damaged  or  destroyed,  as 
determined  by  GSA. 

Dated;  December  12, 1984. 


Ray  Kline. 

ActJng  Administrator  of  General  Services. 

(FR  Doc.  64-33752  Filed  12-31-84;  8:45  am] 
BILUNO  OODC  6U0-Z4-M 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart64 

iOocfcct  No.  FEMA  6637) 

Suspension  of  Conwnunity  EliglbUlty 
Under  the  National  Flood  Insuranco 


AOSNCY:  Federal  Emergency 
Management  Agency.  FEMA. 
ACnOK  Final  rule. 


r.  This  rule  lists  communities. 

where  the  sale  of  flood  insurance  has 
been  authorized  under  the  National 
Flood  Insurance  Program  (NFIP),  that 
are  suspended  on  the  effective  dates 
listed  within  this  rule  because  of 
noncompliance  with  the  Hood  plain 
management  requirements  of  the 
program.  If  FEMA  receives 
documeiitutiun  that  the  community  has 
adopted  the  required  flood  plain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
CFracnvE  OATtS:  The  third  date 
I'Susp.')  listed  in  the  fourth  column 
FOn  FURTHCII  mrORMATION  CONTACT: 
Frank  H.  Thomiis.  Assistant 
Administrator.  Offii^  of  Loss  Reduction. 
Federal  Ins'jrance  Administration.  (202) 
287-087B.  500  C  Street.  Southwest 
FEMA— Room  509.  Washington.  D.C 
2047Z 

tum^MCNTARV  INFOmtATION:  The 
National  Flood  Insurance  Program 
(NFIP)  enables  pr-->perty  owners  to 
purchase  flood  insurance  at  rates  made 
rtsasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  loral  flood  plain 
management  measures  aimed  at 
protecting  lives  and  new  construction 
from  future  flooding.  Section  1315  of  the 
National  Flood  Insurance  Act  of  1988,  as 
amended  (42  IJ.S.C  4022),  prohibits 

iM.6    List  of  ENgMe  Comimintaes. 


flood  insurance  coverage  as  authorized 
under  the  National  Flood  Insurance 
Program  (42  U.S.C.  4001-4128)  unless  an 
appropriate  public  body  shall  have 
adopted  adequate  flood  plain 
management  measures  with  effective 
enforcement  measures.  The  communities 
listed  in  this  notice  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations  (44  CFR  Part 
59  et  seq  ).  Accordingly,  the 
communities  are  suspended  on  the 
effective  date  in  the  fifth  column,  so  that 
as  of  that  date  flood  insurance  is  no 
longer  available  in  the  community. 
However,  those  communities  which, 
prior  to  the  suspension  date,  adopt  and 
submit  documentation  of  legally 
enforceable  flood  plain  management 
measures  required  by  the  program,  will 
continue  their  eligibility  for  the  sale  of 
insurance.  Where  adequate 
documentation  is  received  by  FEMA.  a 
notice  withdrawing  the  suspension  will 
be  published  in  the  Federal  Register. 
In  addition,  the  Director  of  Federal 
Emergency  Managemrnt  Agency  has 
identified  the  special  flood  hazard  areas 
in  these  communities  by  publishing  a' 
Flood  Hazard  Boundary  Map.  The  date 
of  the  flood  map,  if  one  has  been 
published,  is  indicated  in  the  sixth 
column  of  the  table.  No  direct  Federal 
flnancial  assistance  (except  assistance 
pursuant  to  the  Disaster  Relief  Act  of 
1974  not  in  connection  with  a  flood)  may 
legally  be  provided  for  construction  or 
acquisition  of  buildings  in  the  identified 
special  flood  hazard  area  of 
communities  not  participating  in  the 
NFIP  and  identified  for  more  than  a 
year,  on  the  Federal  Emergency 
Management  Agency's  initial  flood 
insurance  map  of  the  community  as 
having  flood  prone  areas  (section  202(aJ 
of  the  Flood  Disaster  Protection  Act  of 
1973  (Pub.  L.  93-234).  as  amended).  This 
prohibition  against  certain  types  of 
Federal  assistance  becomes  effective  fur 
the  conununities  listed  on  the  date 
shown  in  the  last  column. 


The  Director  flnds  that  notice  and 
public  procedure  under  5  U.S.C.  553(b) 
are  impracticable  and  unnecessary 
because  communities  listed  in  this  final 
rule  have  been  adequately  notified.  Each 
community  receives  a  &-month.  90-day, 
and  30-day  notiflcation  addressed  to  the 
Chief  Executive  Officer  that  the 
community  will  be  suspended  unless  the 
required  flood  plain  management 
measures  are  met  prior  to  the  effective 
suspension  date.  For  the  same  reasons, 
this  final  rule  may  take  effect  within  less 
than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C. 
605(b),  the  Administrator,  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifles 
that  this  rule  if  promulgated  will  net 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
stated  in  section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  establishment 
of  local  flood  plain  management 
together  with  the  availability  of  flood 
insurance  decreases  the  economic 
impact  of  future  flood  losses  to  both  the 
particular  community  and  the  nation  as 
a  whole.  This  rule  in  and  of  itself  does 
not  have  a  significant  economic  impact. 
Any  economic  Impact  results  from  the 
community's  decision  not  to  (adopt) 
(enforce)  adequat^flood  plain 
management,  thus  placing  itself  in 
noncompliance  of  the  Federal  standards 
required  for  community  participation.  In 
each  entry,  a  complete  chronology  of 
effective  dates  appears  for  each  listed 
community. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance.  Flood  plains. 

PART  64-{  AMENDED] 

Section  64.6  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 


Staw  indcoitfitir 


Oilord 


Brooklyn.  iMm  of . 

QhwoU.  toiMi  ol 

K*ngly  lawn  ol.- 

Spnqua.  loam  ol 

AfiQMOf.  town  o> 

mot 
nan  ol 


Co«TWiun% 
No 


OS01S4A 
0SO17M 


Effactwa  dalw  o«  autnor>2aaor>/canc«ilttior  oi  mti  a*  Mooo 

Ksuranc*  «<  community 


0S0106S. 


FMi  10.  1976  Emarg  jar  3  1985.  ftog  Jan  3.  lass.  Suap 
Mv  IS.  1376  Efiwrg..  J*n  3.  1965.  Rag  Jan  3  1985  SbHi 
Sapt  S.  I97J.  Emarg.  Jan  3.  1965  Rag  Jan  3  1965.  Sutp 
A«i  14.  1978.  Emarg.  J«i  3   1965  Rag.  J«<  3.  1965.  Suap 


S301S0 Oct  31   197S.  Emavs.  Jan  3,  l«es.  Rag..  Jan  3.  1965.  Suip 


M013 


J«t  28.  1972.  Efliarg..  Jan.  3.  196$.  Rag.  Jan.  3.  1965.  Suip 
Ji^  25.  1975  Emarg..  Jan  3.  1965.  Rag..  Jan  3.  1965.  Suap 


Nov    6.    1974  and  Oct    IS, 
1S7S. 


Aug.  18.  1S74  and  Apr.  IS, 
»77. 


New  yvk:  Frankhr 

NaglenlV 


RagkMi  VI 

Teiac  Montgomai 

Ragiofi  X 
Oragon:  Bantan._ 


Issued:  D( 
Jeffrey  S.  Bra 

Administrato. 
(PR  Doc.  84-3 

MLUNQCOOEW 

FEDERAL  C 
COMMISSIC 

47  CFR  Pari 

Amendmen 
Concerning 
Regarding  I 
Conversatl< 

agency:  Fee 

Commissior 
action:  Fini 

summary:  1 

Commissior 
concerning  I 
the  General 
determinati( 
interception 
which  was : 
the  Federal 
1984,  49  FR 
This  docu 
section  and 
FOR  FURTHE 
Joseph  McB 
Counsel,  Fe 
Commissior 
(202)  632-69 
SUPPt^MENI 


3.  19 
3,  19 
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SOM  and  county 


ItogtanI 

New  York  Franklm 

RaglonlV 
Tennesska  Unicai ... 
IV 


Wisconsin; 
ManrtOnrac  and 
Calumant 

Region  VI 

Teus:  Montgomary 

Roglon  X 
Oregon:  Benton 


Washittgton: 
fikagil 


Do 


I  ocpion 


Hwnetstonm.  tOMn  ot 

Urancorporalad  aren 

Kial.  city  ol 

Woodkx*,  to«M|  o».. — 

CorvaK*.  city  oi 


Burimgton,  city  of.... 
Mt  Vernon,  city  Ct.. 


CommunMy 
Na 


361124A 

4702388.. 

550239B. 

481168A.. 
4100096-. 

5301538. 
5301588. 


EHecUv*  date*  ol  auttwnzation/cancenation  of  sale  ol  Mood 
insurance  in  community  , 


4- 


Fab.  19.  1970.  Emarg..  Jan  3.  I9B5.  Heg .  Jan  3,  1965,  Su«p 
Dec  17.  1979.  Jwi  3.  1965.  Jan  3.  1985,  Emerg..  Reg..  Susp.. 
July  10.  1964.  Emerg..  Jan.  3.  1965.  Reg.:  Jan  3.  1965.  Susp. 


Dec  19,  1974.  Emerg.:  Jan.  3.  1985.  Reg.:  Jan.  3,  1985.  Susp 


Oct  24,  1974,  Emarg.  Jan  3.  1965.  Reg:  Jan  3.  196S.  Susp 


Oct  9,  1974.  Emerg..  Jan  3.  1985.  Reg.:  Jaa  3.  1985.  Susp. ... 
Jan  21.  1975,  Emerg .  Jan  3.  1985.  Reg.:  Jan  3.  1985.  Susp.. 


Special  flood  hazard  area 
identified 


Jan  10. 1975 ~ _ 

Sept  16. 1977 

Feb  6.  1974  and  Oct  3.  1975. 


Dec  31.  1976.. 


June  14.  1974.  Dee.  26,  1975. 
Dec.  27.  ig'^.  Nov.  7.  1978 
and  Apr.  7.  1981. 

May  24.    1974  and  June  4, 

1976. 
May   17.    1974   and  May  7, 

1976. 


Date  certain 

Federal 

assistance  no 

longer  available  in 

special  flood 

hazard  i 


Do 
Do 
Do 

t 

Do 
Do. 

Do 
Do 


Coda  lor  readng  4lh  column:  Emerg.— Emergency;  Reg  —Regular  Susp  —Suspension. 


I44CFR64.6]  i 

(National  Flood  Insurance  Act  of  1968  (title  XIII  of  the  Housing  and  Urban  DeveFopment  Act  of  1968):  effective  Jan,  29,  1969  (33  FR  17804, 
Nov,  28.  1968).  as  amended,  42  U.S.C.  4001-4128:  Executive  Order  12127.  44  FR  19367;  and  delegation  of  authority  to  the  Administrator. 
Federal  Insurance  Administration) 

Issued:  December  21,  1984. 
Jeffrey  S.  Bragg. 

Administrator,  Federal  Insurance  Administration. 
[FR  Doc.  84-33962  Filed  12-31-84:  8:45  am] 

BILUNO  COOC  •716-03-II 


FEDERAL  COMMUNICATIONS 
COMMISSION    .  . 

47  CFR  Part  0  ' 

Amendment  of  Commission's  Rules 
Concerning  Written  Determinations 
Regarding  Interception  of  Telephone 
Conversations;  Correction 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 

summary:  The  Federal  Communications 
Commission  amended  its  rules 
concerning  the  delegation  of  authority  to 
the  General  Counsel  to  issue  written 
determinations  regarding  the 
interception  of  telephone  coversations 
which  was  subsequently  published  in 
the  Federal  Register  on  December  6. 
1984,  49  FR  47604. 

This  document  corrects  the  amended 
section  and  regulations  cited. 
FOR  FURTHER  INFORMATION  CONTACT 
Joseph  McBride,  Office  of  General 
Counsel,  Federal  Communications 
Commission.  Washington,  D,C,  20554. 
(202)  632-6990. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  0 

Organization  and  functions. 


Erratum 

In  the  matter  of  amendment  of  Part  0  of  the 
Commission's  Rules  and  Regulations  to 
delegate  authority  to  the  Office  of  General 
Counsel  to  issue  written  determinations 
regarding  the  interception  of  telephone 
conversations. 

Released:  December  18, 1984. 


\ 


PART  0-{  AMENDED] 

§0.251    [Amended] 

On  November  23. 1984.  the 
Commission  released  an  Order  (FCC  84- 
553)  concerning  the  above-captioned 
matter.  In  this  connection,  the  Appendix 
portion  or  page  3  of  the  Order  which 
amends  Part  0  by  adding  §  0.251(h)  is 
corrected  to  insert,  in  lieu  of  §  0.251(h), 
§  0.251(i). 

Additionally,  the  regulations  cited,  are 
corrected  to  insert,  in  lieu  of  those 
previously  cited,  41  CFR  101-37.311-3 
(c).  (d)  and  (f):  and  41  CFR  101-37.311- 
4(a). 
Federal  Communications  Commission. 

William ).  Tricarico,  : 

Secretary. 

[FR  Doc.  84-33946  Filed  12-31-84;  8:45  am) 

BILLINO  COOE  •712-«1-M^ 


47  CFR  Parts  81  and  83 

(PR  Doclcet  No.  84-478;  FCC  84-592] 

Identification  of  Public  High  Seas 
Telegraphy  Coast  Stations  and 
Prohibiting  Radio  Checks  on  Distress 
Frequencies 

agency:  Federal  Communications 
Commission. 

action:  Final  rules. 

summary:  This  proceeding  allows 
Public  High  Seas  Telegraphy  Coast 
stations  to  use  Al  (Morse  code) 
emission  on  the  narrow-band  direct- 
printing  channels  for  station 
identification.  This  document  also 
prohibits  marine  radio  operators  from 
calling  the  Coast  Guard  on  VHF 
Channel  16  for  radio  checks.  These 
actions  are  intended  to  improve  calling 
procedures  for  narrow-band  direct- 
printing,  and  to  relieve  both  the  Coast 
Guard  and  Channel  16  of  congestion  due 
to  requests  for  radio  checks. 

effective  date:  January  25, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maureen  Cesaitis,  Private  Radio  Bureau, 
Aviation  and  Marine  Branch, 
Washington,  D.C.  20554.  (202)  632-7175. 
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SUPM.EMCiiTANV  INFORMATION: 
List  of  Subjerts 

47  CFR  Part  81 

Coast  stations.  Radio.  Telegraph. 

47  CFR  Part  83 

Communic.itions  equipment.  Radio. 
Telephone.  Vessels. 

Report  and  Order  (Proceeding 

Terminated) 

In  the  matter  of  amendment  of  Parts  81  and 
83  of  the  rules  concerning  the  identification  of 
public  high  seas  telegraphy  coast  stations 
and  prohibiting  radio  checks  on  distress 
frequencies:  PR  Docket  No.  84—178 

Adopted:  November  30.  19B4. 

Released:  December  19. 1984 

By  the  Commission. 

1.  This  Report  and  Order  (1)  amends 
the  rules  to  allow  public  high  seas  coast 
stations  to  identify  narrow-band  direct- 
printing  transmission  using  Al  emission 
on  the  "mark"  frequency,  and  (2) 
prohibits  vessels  from  calling  the  U.S. 
Coast  Guard  (USCG)  on  VHF  marine 
Channel  16  for  routine  radio  checks. 
These  amendments  where  proposed  in  a 
Notice  of  Proposed  Rule  Making 
(Notice)  released  May  22. 1984.  49  FR 
21771  (May  23. 1984). 

Station  IdentiFication 

2.  The  Commission  has  granted  twelve 
(12)  requests  for  waiver  of  the  FCC's 
rules  to  Public  Coast  Stations  to  allow 
them  to  identify  using  Al  emission 
(telegraphy  using  on-off  keying)  on  the 
"Mark"  frequency  in  lieu  of  Fl  emission 
(telegraphy  using  ficquency  shift  keying) 
prior  to  a  narrow-band  direct-printing 
(NB-DP)  transmission.  The  Al  signal 
can  be  readily  understood  by  the 
shipboard  operator,  unlike  the  Fl  signal. 
Two  comments  were  filed  in  support  of 
the  NB-DP  proposal  RCA  Global 
Communications,  Inc.  ("RCA  Globoom") 
has  used  Al  emission  at  two  public 
coast  stations  and  described  it  as  ".  .  . 
an  effective  method  for  identifying  the 
channel  which  [the  coast  station) 
guards,  and  for  permitting  ships  to 
locate  that  channel."  RCA  Globcom 
believes  that  this  practice  shortens  the 
lime  necessary  to  establish 
communications.  Like  other  licensees 
using  Al,  RCA  Globcom  reports  no 
instances  of  interference  caused  by 
these  transmissions.  The  Radio  Officers 
Union  believes  tha  this  proposal  is  a 
"practical  step  which  will  help  reduce 
interference"  (ROU  comments,  page  2). 
Therefore,  we  are  amending  Section 
81.143  of  the  rules  as  proposed  to 
improve  the  efficiency  and  convenience 
of  establishing  ship-shore  NB-DP 
communications. 


Radio  Checks 

3.  At  the  request  of  the  USCG.  the 
Commission  proposed  to  prohibit  calls 
to  the  Coast  Guard  on  Channel  16  for 
routine  radio  checks.  VHF  Channel  16 
(156.8  MHz)  is  the  Distress.  Safety  and 
Calling  Channel,  and  is  monitored  by 
the  USCG  to  intercept  distress  signals. 
The  USCG  reports  that  radio  check 
requests  have  become  so  prevalent  that 
they  actually  interfere  with  the  distress 
watch  and  distress  communications.  Six 
parties  filed  comments  on  the 
Commission's  proposal.  The  four 
supporting  comments  were  filed  by 
Radio  Officers  Union  (ROU).  Lewis  H. 
Roberts.  R.  Jerrell  Henry  (Henry)  and 
Roland  R.  Harbach.  The  opposing 
comments  were  filed  by  James  Oliver 
and  John  W.  Carpenter.  No  reply 
comments  were  filed. 

4.  Comments  supporting  the  proposal 
suggested  alternative  ways  in  which 
operators  could  determine  that  their 
radios  are  in  working  order.  For 
example,  one  ship  station  might  call 
another  ship  station,  a  public  coast 
station,  or  the  marina  or  yacht  club  with 
which  it  might  be  affiliated.  The  ROU 
suggested  that  marine  radios  could  be 
fitted  with  an  artificial  antenna  since 
such  a  device  could  give  the  necessary 
reading.  Henry  stated  that  modem  VHF 
radios  are  highly  reliable  and  suggested 
that  licensees  voluntarily  provide  each 
other  with  radio  checks  on  working 
channels  to  determine  if  radio  receivers 
are  working  properly. 

5.  The  opposing  comments  expressed 
concern  over  how  to  ensure  that  a  radio 
functions  properly  if  the  USCG  coiUd  not 
be  called  for  a  radio  check.  However,  in 
the  routine  cases,  any  of  the  means 
described  above  could  be  utilized. 
Because  of  the  interference  with  the 
USCG's  distress  watch  and  the 
availability  of  alternate  means  to  ensure 
a  radio  is  operating  properly,  we  are 
amending  the  rules  to  prohibit  calling 
the  USCG  for  routine  radio  checks  on 
Channel  16  as  proposed.  Commission 
representatives,  qualified  radio 
technicians  and  ships'  personnel 
installing  equipment  or  correcting 
deficiencies  in  the  stations 
radiotelephone  equipment  will  continue 
to  be  allowed  to  call  the  USCG  on 
Channel  16  for  radio  checks.  This  action 
is  consistent  with  that  taken  in  1970  to 
prohibit  radio  checks  on  2182  kHz,  the 
international  medium  frequency  (MF) 
Distress  and  Calling  Channel. 

6.  Pursuant  to  section  605  of  the 
Regulatory  Flexibility  Act  of  1980.  5 
U.S.C.  605.  we  certify  that  the  new  rules 
will  not  significantly  impact  a 
substantial  number  of  small  entities.  The 
change  relating  to  identification  of 


public  high  seas  teleg-'aphy  coast 
stattons  will  affect  less  than  15  stations 
and  is  entirely  permissive  in  nature.  The 
change  in  radio  test  procedures  on  the 
VHF  Distress.  Safety  and  Calling 
channel  will  not  result  in  any  economic 
impact  on  small  businesses  or 
individuals. 

7.  The  amendments  contained  herein 
have  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
record  keeping,  labeling,  disclosure,  or 
record  retention  requirements:  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public. 

8.  Accordingly,  it  is  ordered,  That 
under  the  authority  contained  in 
sections  4(i]  and  303  (c)  and  (r)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i]  and  303  (c) 
and  (r),  the  Commission's  rules  are 
amended  as  set  forth  in  the  attached 
Appendix,  effective  January  25, 1985. 

9.  It  is  further  ordered.  That  a  copy  of 
this  Report  and  Order  shall  be  sent  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

10.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

11.  Regarding  questions  on  matters 
covered  in  this  document  contact 
Maureen  Cesaitis  (202)  632-7175. 

(Sees.  4,  303.  48  Stat.,  as  amended.  1068. 1062; 
47  U.S.C.  154.  303) 

Federal  Communications  (Zommissioo. 
William  |.  Tricarico. 

Secretary. 

Appendix 

Parts  81  and  83  of  Chapter  I  of  Title  47 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  81— STATIONS  ON  LAND  IN  THE 
MARITIME  SERVICES  ANO  ALASKA 
FIXED  STATIONS 

1.  Section  81.132(a)(1)  is  amended  in 
the  "Class  of  emission"  column  by 
adding  new  language  opposite  the  entry 
"2035  to  27,500  kHz"  to  read  as  follows: 


§•1.132    AutlMdzed 
(a)  *  *  * 


of 


Frequency  Iwnd 


CteM  ot  envsvon 


2035  to  27.500  Wti. 


.  At     on    Ir 


t    on    traquanoM    Islad    In 
I812M:   Al    or   F1    on   Ira- 


2.  Section  81.143  is  amended  by 
adding  a  new  subparagraph  (c)(3)  to 
read  as  follows: 
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S  8 1 . 1 43    Narrow-band  diract-printing 
radiotelegraph  equipment. 
•         ■         •         •         * 

(c)*   •   * 

(3)  Class  Al  emission  may  be  used  on 
the  "mark"  frequency  for  station 
identification  at  licensed  public  high 
seas  telegraphy  coast  stations  and  for 
establishing  communications  with  ship 
stations,  provided  no  harmful 
interference  is  caused,     i 


PART  83— STATIONS  ON  SHIPBOARD 
IN  THE  MARITIME  SERVICES 

1.  Section  83.178  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows:  I 

§  63.178    Unauttiorized  transmissiona. 

*  •  •  •  « 

(b)  Use  selective  calling  on  2182  kHz 
or  156.8  MHz.  or  call  the  U.S.  Coast 
Cuard  for  radio  checks  on  either  of 
these  frequencies.  Commission 
representatives,  qualified  radio 
technicians,  and  qualified  ships' 
personnel  may  call  the  U.S.  Coast  Guard 
for  radio  checks  during  FCC  inspections, 
when  installing  or  repairing  equipment, 
or  when  requested  by  the  U.S.  Coast 
Guard  to  conduct  an  operational  check 

•  •  •  «  • 

2.  Section  83.365  is  amended  by 
revising  the  heading  and  paragraphs  (a) 
and  (b)  in  their  entirety,  and  by  adding 
new  paragraph  (c).  all  to  read  as 
follows: 


§  83.365    Test  procedures. 

(a)  Ship  stations,  when  conducting 
operational  transmitter  tests,  must  avoid 
causing  harmful  interference  to  other 
transmissions.  If  feasible,  radiation  must 
be  entirely  suppressed.  If  radiation 
cannot  be  suppressed,  the  following 
procedures  shall  be  followed: 

(1)  Prior  to  the  test,  the  operator  of  the 
ships  transmitter  must  determine  that 
interference  will  not  be  caused  to  any 
communication  in  progress.  If  the  test 
transmissibns  are  likely  to  interfere  with 
other  transmissions,  the  test  operator 
must  obtain  the  consent  of  the  other 
station{s)  before  initiating  the  test: 

(2)  The  testing  station's  call  sign, 
followed  by  the  word  "teBt ",  must  be 
announced  on  the  radio-Channel  being 
used  for  the  test; 

(3)  If  any  station  responds  "wail",  the 
test  must  be  suspended  for  a  minimum 
of  30  seconds,  then  repeat  the  call  sign 
followed  by  the  word  "teBt"  and  listen 
again  for  a  response.  To  continue  the 
test,  the  operator  will  uss  counts  or 
phrases  which  do  not  conflict  with 
normal  operating  signals,  and  will  end 
with  the  ship's  call  sign.  Test  signals 


must  not  exceed  ten  seconds,  and  shall 
not  be  repeated  until  at  least  one  minute 
has  elapsed.  On  the  frequency  2182  kHz 
or  156.8  MHz.  the  time  between  tests 
must  be  a  minimum  of  five  minutes. 

(b)  Testing  of  transmitters  must  be 
confined  to  single  frequency  channels  on 
working  frequencies.  However.  2182  kHz 
and  156.8  MHz  may  be  used  to  contact 
other  ship  or  coast  stations  when  signal 
reports  are  necessary.  Short  tests  on 
2182  kHz  by  vessels  with  DSB  (A3) 
equipment  for  distress  and  safety 
purposes  are  permitted  to  evaluate  the 
compatibility  of  that  equipment  with  an 
SSB  emission  (A3]]  system.  U.S.  Coast 
Guard  stations  may  be  contacted  on 
2182  kHz  or  156.8  MHz  for  test  purposes 
only  when  tests  are  being  conducted 
during  inspections  by  Commission 
representatives,  when  qualified  radio 
technicians  are  installing  or  repairing 
the  station  radiotelephone  equipment,  or 
when  qualified  ships  personnel  conduct 
an  operational  check  requested  by  the 
U.S.  Coast  Guard.  In  these  cases  the  test 
must  be  identified  as  "FCC"  or  ] 
"technical". 

(c)  Survival  craft  transmitter  tests 
may  not  be  made  within  range  of 
automatic  alarm  receivers  which  they 
can  actuate.  Survival  craft  transmitters 
may  not  be  tested  on  the  frequency  500 
kHz  during  the  silence  periods. 

|FR  Doc.  84-33989  Filed  12-31-84:  8:45  am] 

BILUNQ  CODE  e712-«1-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1135  ^ 

[Ex  Parte  No.  290  (Sub-2)| 

Railroad  Cost  Recovery  Procedures 

AGENCY:  Interstate  Commerce 
Commission.  ' 

action:  Notice  of  Final  Rules. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Staggers  Rail  Act  of 
1980  (49  U.S.C,  10707a].  the  Commission 
is  adopting  modified  version  of  the  "all 
inclusive"  index  of  railroad  costs.  The 
index  was  proposed  by  the  Association 
of  American  Railroads  and  modified 
after  reviewing  suggestions  submitted 
by  various  parties.  The  Commission  is 
also  changing  the  timetable  for 
submission  and  review  of  index 
calculations  and  lengthening  the  notice 
period  upon  which  rate  increases 
granted  under  these  provisions  may 
become  effective  from  one  to  ten  days. 
The  Staggers  Rail  Act  clearly  mandates 
the  establishment  of  one  single 
nationwide  index.  We  believe  it  was  the 
intent  of  that  Act  to  simplify  the 


procedures  for  increasing  rail  rates  and 
that  the  application  of  the  single  RCAF 
to  all  base  rates  best  accomplishes  that 
intent.  Given  the  complex  and  time 
consuming  nature  of  index  production, 
the  compilation  and  publishing  of 
regional  or  railroad  specific  indices  is 
neither  feasible  nor  desirable.  These 
rules  are  to  modify  those  issued  in  a 
decision  served  April  17. 1981  (46  FR 
22594.  April  20. 1981]. 

ADDRESS:  To  obtain  copies  of  the  full 
decision  contact:  Office  of  the  Secretary. 
Room  2215.  Interstate  Commerce 
Commission.  12th  Street  &  Constitution 
Avenue.  NW.  Washington.  D.C.  20423 
(202)  275-7428, 

EFFECTIVE  DATE:  March  4. 1985, 

FOR  FURTHER  INFORMATION  CONTACT: 

William  T.  Bono  (202)  275-7354. 

or 
Robert  C.  Hasek.  (202)  275-0938, 
SUPPLEMENTARY  INFORMATION: 
Background 

Section  203  of  the  Staggers  Rail  Act  of 
1980  (Staggers  Rail  Act)  (codified  at  49 
U,S.C,  10707a)  requires  the  Commission 
to  publish  a  rail  cost  adjustment  factor 
(RCAF)  on.  at  least,  a  quarterly  basis. 
That  section  requires  the  numerator  of 
the  RCAF  to  be  latest  published  index  of 
railroad  costs,  as  compiled  or  verified 
by  the  Commission.  The  current 
denominator  is  the  index  which  was 
controlling  (120,9)  for  the  fourth  quarter 
of  1982  rebased  to  100,0,  The  RCAF  must 
reflect  the  changing  composition  of 
railroad  costs,  including  the  quality  and 
mix  of  materials  and  labor. 

In  Ex  Parte  No.  290  (Sub-No.  2] 
Railroad  Cost  Recovery  Procedures.  364 
ICC.  841  (1981).  the  Commission 
adopted  the  interim  indexing 
methodologj'  which  is  currently  used. 
That  interim  index  is  a  modified  version 
of  the  input  price  index  of  the 
Association  of  American  Railroads 
(AAR).  It  is  compiled  and  submitted  on 
a  quarterly  basis  by  AAR  and  is 
reviewed  and  analyzed  by  the 
Commission.  The  quarterly  interim 
index  is  subject  to  Commission 
modification  and  is  used  to  determine 
the  RCAF.  A  railroad  may.  filing  a  tariff, 
automatically  increase  its  rates  to  no 
more  than  the  RCAF  on  one  day's  notice 
under  these  general  increases 
provisions.  Additionally  the  railroads 
are.  of  course,  free  to  exercise  other 
pricing  freedoms  permitted  under  law. 
Although  railroads  may  increase  their 
rates  to  the  maximum  RCAF  level,  they 
are  under  no  obligation  to  do  so  and,  as 
a  matter  of  record,  some  rates  have  not 


Faderal  Register  /  Vol.  50,  No.  1  /  Wednesday.  January  2,  1985  /  Rules  and  Regulations 


increased  when  the  opportunity  has 
been  available  to  do  so. 

In  adopting  the  interim  index 
methodology  the  Commission  decided 
that  the  Producer  Price  Index  (PPI) 
would  be  used  for  measuring  the  "all 
other"  cost  category,  only  until  AAR's 
"all  inclusive"  index  became  available. 
It  further  stated  that  it  would  consider 
developing  and  implementing  a 
composite  index,  if  implementation  of 
AAR's  "all  inclusive"  index  were  not 
feasible  within  a  reasonable  time 
period. 

AAR  filed  its  "all  inclusive"  index  on 
January  29. 1982.  The  new  index  made 
several  changes  in  the  methods  of 
calculating  the  indices  for  wages,  fringe 
benefits,  fuel  and  materials  and 
supplies.  It  also  substituted  alternative 
methodologies  for  calculating  the 
indices  in  the  "all  other"  category, 
which  are  now  measured  by  the  PPI. 

In  a  decision  served  April  27, 1982  (47 
FR  18012,  April  27, 1982).  we  reopened 
Ex  Parte  No.  290  (Sub-No.  2).  supra,  for 
the  purposes  of  soliciting  public 
comments  on  AAR's  proposed  "all 
inclusive"  index,  the  oneway  notice 
period,  the  use  of  a  wage  additive. 
AAR's  proposed  opportunity  cost 
methodology  and  Commission  auditing 
procedures.  Comments  were  due  July  9. 
1982. 

In  a  decision  served  June  20. 1983.  (48 
FR  29024.  June  24. 1983)  a  Notice  of 
Proposed  Rulemaking  (NPR)  was  issued 
concerning  the  notice  period  for  filing 
rate  increases  under  the  provisions  of 
Ex  Parte  No.  290  (Sub-No.  2)  supra. 
public  participation  in  the  computation 
of  the  RCAF,  public  audit  and  access  to 
AAR's  underlying  data,  the  use  of  wage 
additives  and  opportunity  costs  for 
funds  collected  but  not  yet  disbursed. 
That  NPR  also  proposed  the  adoption  of 
a  substantially  modified  version  of 
AAR's  "all  inclusive"  index  of  railroad 
input  costs.  The  decision  noted  that  the 
substantially  modified  index  was  no 
longer  the  work  of  AAR  alone,  but 
represented  the  input  of  AAR.  federal 
and  state  government  agencies, 
individual  shippers,  shipper 
associations,  trade  associations  and  the 
Commission. 

The  decision  also  stated  that  the 
Staggers  Rail  Act  clearly  mandates  the 
establishment  of  one  single  nationwide 
index.  We  believe  it  was  the  intent  of 
that  Act  to  simplify  the  procedures  for 
increasing  rail  rates  and  that  the 
application  of  the  single  RCAF  to  all 
base  rates  best  accomplishes  that  intent 
Given  the  complex  and  time  consuming 
nature  of  index  production,  the 
compilation  and  publishing  of  regional 
or  railroad  specific  indices  is  neither 
feasible  nor  desirable. 


The  decision  also  cited  the 
establishment  of  another  rulemaking 
proceeding.  Ex  Parte  No.  290  (Sub-No.  4) 
Railroad  Cost  Recovery  Procedures — 
Productivity  Adjustment  In  instituting 
this  proceeding,  we  specifically  stated 
that  comments  relating  to  the 
productivity  issue  would  be  considered 
separately  from  those  comments 
directed  to  the  April  27, 1982  Notice  and 
Decision  in  Ex  Parte  No.  290  (Sub-No.  2). 
supra. 

Comments  were  originally  due  August 
23, 1983.  In  response  to  requests  for  an 
extension  of  the  comment  period,  the 
due  date  for  comments  was  extended  to 
September  13, 1983. 

The  All  Inclusive  Index 

Labor 

Labor  costs  are  the  largest  single  part 
of  the  index  A  single  straight  time 
hourly  rate  for  both  union  and  non- 
union railway  employees,  based  on  data 
reported  on  Wage  Forms  A  and  B,  will 
be  used  to  measure  this  component. 
Additionally,  the  labor  portion  of  the 
index  is  computed  to  include  Conrail  at 
"national  contract"  levels  in  order  to 
comply  with  section  1159  of  the 
Northeast  Rail  Service  Act  of  1981.  Pub. 
L.  No.  9735  (NERSA).  All  other  raihoads 
are  included  at  their  actual  labor  costs. 

Fringe  Benefits 

Contribution  to  the  railroad  retirement 
fund  system  will  be  computed  on  an 
average  effective  rate  (the  average 
percentage  of  wages)  paid  by  employers 
to  the  railroad  retirement  system  and 
other  retirement  plans. 

Fuel 

The  current  AAR  method  for  the 
measurement  of  the  fuel  component  of 
the  index  will  continue  to  be  used. 

Material  and  Supplies 

The  market  basket  for  the  materials 
and  supplies  portion  of  the  index  will 
continue  to  be  used.  Any  changes  in 
either  the  composition  of  market  basket 
itself  or  to  the  collection  or  reporting  of 
market  basket  data  must  be  approved 
by  the  Commission's  Bureau  of 
Accounts. 

Equipment  Rents 

There  will  be  a  two-part  system  for 
indexing  equipment  rents.  The  car-hire 
component  shall  be  indexed  through  use 
of  the  rates  found  in  the  Universal 
Machine  Language  Equipment  Register 
(UMLER).  Lease  rentals  will  be  indexed 
through  quartedy  data,  collected  in  the 
same  manner  as  the  data  reported  in 
Schedule  410  of  the  R-1  Annual  Report. 
Actual  locomotive  horsepower  and 


freight  car  capacity  rented  will  be  used 
as  deflators. 

Purchased  Services 

Purchased  services  expenses  will  be 
indexed  using  the  Producer  Price  Index 
fur  Industrial  Commodities  Less  Fuel 
and  Related  Products  and  Power. 

Depreciation 

Depreciation  expense  will  be  indexed 
using  the  Producer  Price  Index  for 
Railroad  Equipment. 

Loss  and  Damage 

Loss  and  damage  expenses  will  be 
mdexed  using  the  Producer  Price  Index 
for  Industrial  Commodities  Less  Fuel 
and  Reldted  Products  and  Power. 

Casualties  and  Insurance 

The  casualties  and  insurance 
component  of  the  index  will  be 
measured  by  the  Industrial  Commodities 
Less  Fuel  and  Related  Products  and 
Power  Index  as  prepared  by  the  Bureau 
of  Labor  Statistics  until  actual  data 
become  available. 

Interests 

Interest  expense  will  be  removed  from 
the  index  calculations  and  the  other 
index  components  will  be  reweighted  to 
assume  zero  interest  expense. 

General  and  Administrative 

The  general  and  administrative 
component  of  the  index  will  be 
measured  using  the  index  of  Industrial 
Commodities  Less  Fuel  and  Related 
Products  and  Power  Index  as  prepared 
by  the  Bureau  of  Labor  Statistics. 

Taxes 

Taxes  will  be  indexed  using  the 
Producer  Price  Index  for  Industrial 
Commodities  Less  Fuel  and  Related 
Products  and  Power. 

List  of  Subjects  in  49  CFR  Part  1135 

Administrative  practice  and 
procedure.  Railroads.  Reporting  and 
recordkeeping  requirements. 

PART  1135— {AMENDEOl 

In  Title  49,  Part  1135  is  amended  by 
revising  paragraphs  (a),  (c),  and  (d)  of 
§  1135.1  to  read  as  follows: 

§  1 135.1    Quarterly  adlustmant  of  rates. 

(a)  Rail  carriers  may  adjust  rates  and 
charges  quarterly  in  order  to 
cOiTipensate  for  inflationary  cost 
increases.  The  quarterly  adjustment 
shall  not  exceed  the  percentage  change 
in  the  all  inclusive  index  of  railroad 
costs  as  proposed  by  the  Association  of 
American  Railroads  and  modified  by  the 
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Commission.  The  Commission  will  make 
modifications  of  the  revisions  to  the 
index  as  necessary. 


(c)  The  Association  of  American 
Railroads  must  Hie  the  actual  index 
calculations  with  the  Commission  on  the 
fifth  day  of  the  last  month  of  the  prior 
quarter  (or  the  closest  business  day  if 
the  fifth  is  a  Saturday,  Sunday  or 
holiday).  The  index  is  to  be  calculated 
for  the  mid-point  of  the  next  quarter. 

(d)  Tariffs  containing  adjustments 
under  the  provisions  of  this  rule  may  be 
filed  to  become  effective  on  not  less 
than  ten  days'  notice. 

*  *  •  • ;  i 

This  decision  will  not  significantly 
affect  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

We  certify  that  these  final  rules  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  only  Class  I  railroads  and  their 
trade  association.  AAR,  are  directly 
involved  in  the  furnishing  of  data  and 
the  calculation  of  the  index.  The 
Association  of  American  Railroads  may 
submit  an  index  calculated  according  to 
the  revised  methodology  beginning  with 
the  first  quarter  of  1985. 

Authority:  49  U.S.C.  10321. 10707a.  5  U.S.C 
553. 

Decided:  Noveint>er  21. 1964. 

By  the  Commission.  Chairman  Taylor,  Vice 
Chairman  Andre,  Commissioners  Sterrett 
Gradison.  Simmons,  Lamboley  and  Strenio. 
Chairman  Taylor  dissented  in  part. 
Commissioner  Lamboley  did  not  participate. 
James  H.  Bayne, 
Secretary. 
|FR  Doc.  84-33772  Filed  1^-27-64:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putihc  of  the 
proposed  issuance  o(  rules  and 
regulations.   The  purpose  of  these  notices 
rs  lo  grve  mterested  persons  an 
opportunity  to  partiapale  m  ttie  rule 
making  poor  to     ttw  adoption  of  the  fir^l 
rules 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

I  Airspace  Docket  Na  M-ANE-2C1 

Amend  ttte  Description  of  ttw 
LetMnon,  NH,  Control  Zone 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  (NPRM)  proposes 
lo  amend  the  description  of  the 
Lrrbanon.  New  Hampshire  Control  Zone 
so  as  to  provide  protected  airspace  for 
aircraft  executing  a  new  Instrument 
Landing  System  (ILS)  Standard 
Instrument  Approach  Procedure  (SlAP) 
to  Runway  18  at  the  Lebanon  Municipal 
Airport.  Lebanon.  New  Hampshire. 
DATES:  Comments  must  be  received  on 
or  before  March  1. 1984. 
AOORESSES:  Send  comments  to  the 
Federal  Aviation  Administration.  Office 
of  the  Regional  Counsel,  ANE-7. 
Attention:  Rules  Docket  Clerk.  Docket 
No.  84-ANE-26. 

A  public  docket  will  be  available  for 
examination  by  interested  persons  in 
the  Office  of  the  Regional  Counsel. 
Federal  Aviation  Administration.  12 
New  England  Executive  Park. 
Burlington.  Massachusetts. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the:  Air  Traffic  Division.  ANE-500 
Room  304. 12  New  England  Executive 
Park.  Burlington.  MA  01803. 
FOA  FUfrrHER  INFORMATICN  COMTACT: 
David  Hurley.  Operations,  Procedures 
and  Airspace.  ANE-530,  Federal 
Aviation  Administration.  Air  Traffic 
Division.  12  New  England  Executive 
Park.  Burlington.  Massachusetts: 
telephone  (617)  273-7141. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 


by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  lo 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  84-ANE-26."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Regional  Counsel,  ANE-7. 12  New 
England  Executive  Park,  Burlington. 
Massachusetts  01803,  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRM'a 

Any  person  may  obtain  a  copy  of  this 
Notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430.  800 
Independence  Avenue,  SW, 
Washington,  D.C.  20591,  or  by  calling 
(202)  426-8085. 

Commumcations  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  section  171  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  to  amend  the  Lebanon. 
New  Hampshire  Control  Zone  so  as  to 


provide  protected  airspace  for 
instrument  flight  rules  aircraft  executing 
a  new  instrument  landing  system  (ILS) 
standard  instrument  approach 
procedure  to  Runway  18  at  Lebanon 
Municipal  Airport,  Lebanon,  New 
Hampshire. 

Section  171  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6  dated  January  3, 1984. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26. 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  171 
of  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows: 

Lebanon.  New  Hampshire  Control  Zone 
lAmended) 

Following  the  words  "Lebanon,  New 
Hampshire",  insert:  "within  4  miles  each  side 
of  the  DV  LOM  007*  bearing  (023*  Magentic) 
extending  from  the  5  mile  radius  to  9.5  miles 
northeast  of  the  DV  LOM";  (The  remainder  is 
unchanged.) 

(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a)):  (49 
U.S.C.  106(g)  (Revised,  Pub.  L.  97-449,  January 
12. 1983):  and  14  CFR  11.65)) 

Issued  in  Burlington,  Massachusetts,  on 
December  17, 1984. 
Robert  E.  Whittington, 
Director.  New  England  Region. 
[FR  Doc  84-33906  Filed  12-31-84:  8:45  am] 
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14  CFR  Part  71 

I  Airspace  Docket  No.  B4-ASW-56] 

Proposed  Designation  of  Transition 
Area:  IMountain  View,  AR. 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
designate  a  transition  area  at  Mountain 
View.  AR.  The  intended  effect  of  the 
proposed  action  is  to  provide  controlled 
airspace  for  aircraft  executing  a  new 
standard  instrument  approach 
procedure  (SLAP)  to  the  Wilcox 
Memorial  Airport.  This  action  is 
necessary  since  a  nonfederal 
nondirectional  radio  beacon  (NDB)  is 
being  installed  to  serve  the  Wilcox 
Memorial  Airport. 

DATE:  Comments  must  be  received  on  or 
before  February  19. 1985. 

AOONCSSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division.  Southwest  Region, 
Docket  No.  84-ASW-56,  Federal 
Aviation  Administration.  P.O.  Box  1689. 
Fort  Worth.  TX  76101. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region.  Federal  Aviation 
Administration,  4400  Blue  Mound  Road. 
Fort  Worth.  TX. 

The  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  and  Procedures  Branch, 
Air  Traffic  Division.  Southwest  Region, 
Federal  Aviation  Administration,  4400 
Blue  Mound  Road,  Fort  Worth.  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  L  Stephenson,  Airspace  and 
Procedures  Branch.  ASW-535,  Air 
Traffic  Division,  Southwest  Region. 
Federal  Aviation  Administration.  P.O. 
Box  1689.  Fort  Worth.  TX  76101; 
telephone:  (817)  877-2463. 

SUPPtCMENTARY  INFOMMATION: 

Comments  invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 


Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  df  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  84-ASW-56."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Regional  Counsel,  4400  Blue  Mound 
Road,  Fort  Worth  TX.  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
pubhc  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRM  [ 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  t^-'PRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager. 
Airspace  and  Procedures  Branch.  Ail- 
Traffic  Division,  Southwest  Region.  P.O. 
Box  1689.  Fort  Worth.  TX  76101. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  provide  controlled  airspace 


for  protection  of  aircraft  arriving  and 
departing  the  Wilcox  Memorial  Airport. 
Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6  dated  January  3. 1984. 

The  FAA  has  determined  thai  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  hot  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  28, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Fart  71 

Aviation  safety,  control  zones. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  FAA  proposes  to 
amend  §  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  as 
follows: 
Mountain  View,  AR     (New) 

That  airspace  extending  upwards  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Wilcox  Memorial  Airport 
(latitude  35*51'52"N..  longitude  92'05'33"  W.) 
and  within  3  miles  each  side  of  the  044  degree 
bearing  of  the  NDB  (latitude  35'52'03"  N., 
longitude  92*04'40"  W.)  extending  from  the 
6.5-mile  radius  area  to  8.5  northeast  of  the 
NDB. 

(Sees.  307(b)  and  313(a).  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a));  (49 
U.S.C.  106(g)  (Revised.  Pub.  L  97-449.  January 
12, 1983));  and  14  CFR  11.65) 

Issued  in  Fort  Worth.  TX.  on  December  18, 
1984. 

F.  E.  Whitfield. 
Acting  Director,  Southwest  Region. 
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14  CFR  Part  71         | 

I  Airspace  Oocfc*t  No.  •4-ASW-54) 

Proposed  Alteration  of  Transition 
Area;  Brinkley,  AR 

.'.GENCv:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notioe  proposes  to  alter 
the  transition  area  at  Brinkley.  AR.  The 
intended  effect  of  the  proposed  action  is 
to  provide  controlled  airspace  for 
aircraft  executing  a  new  standard 
instrument  approach  procedure  (SIAP) 
to  the  Frank  Federer  Memorial  Airport. 
This  action  is  necessary  since  the  Hnal 
approach  to  the  airport  has  been 
realigned  to  approach  the  airport  from  a 
different  direction. 

DATES:  Comments  must  be  received  on 
or  bpfore  February  19. 1985. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
Airspace  and  Procedures  Branch.  Air 
Traffic  Division.  Southwest  Region, 
Docket  No.  84-ASW-54.  Federal 
Aviation  Administration,  P.O.  Box  1689, 
Fort  Worth,  TX  76101. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region,  Federal  Aviation 
Administration.  4400  Blue  Mound  Road. 
Fort  Worth,  TX. 

The  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  and  Procedures  Branch, 
Air  Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration.  4400 
Blue  Mound  Road,  Fort  Worth.  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  L.  Stephenson.  Airspace  and 
Procedures  Branch,  ASW-535.  Air 
Traffic  Division.  Southwest  Region. 
Federal  Aviation  Administration.  P.O. 
Box  1689.  Fort  Worth.  TX  76101: 
telephone:  (817)  877-2463. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views. 


or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following     i 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  84-ASW-54."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Regional  Counsel,  4400  Blue  Mound 
Road,  Fort  Worth,  TX,  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FA^^  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
.Aviation  Administration,  Manager, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Southwest  Region,  P.O. 
Box  1689,  Fort  Worth.  TX  76101. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal  I 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 


Part  71)  to  realign  the  transition  area  at 
Frank  Federer  Memorial  Airport  to 
accommodate  instrument  approaches 
from  a  different  direction.  Section  71.181 
of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6  dated  January  3. 1984. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
trafHc  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  satety,  Control  zones. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  FAA  proposes  to 
amend  §  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  as 
follows: 

Brinkley.  AR.  Revised 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-inile  radius 
of  Frank  Federer  Memorial  Airport  (latitude 
34°52'48'  N.,  longtifude  91°10'35'  W.)  and  3 
miles  each  side  of  the  Oil-degree  bearing  of 
the  NDB  (latitude  34'52'53'  N.,  longitude 
91°10'40"  W.)  extending  from  the  5-mile 
radius  area  to  8.5  miles  north  of  the  NDB. 
(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a));  (49 
U.S.C.  106(g)  (Revised,  Pub.  L.  97-449.  January 
1,2, 1983));  and  14  CFR  11.65) 

Issued  in  Fort  Worth,  TX,  on  Decembet  14, 
1984. 

F.  E.  Whitfield, 
Acting  Director.  Southwest  Region. 
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CIVIL  AERONAUTICS  BOARD 

14  CFR  Parts  211,  272,  and  302 

I EDR-478,  PDR-89,  Docket  42721 1 

Applications  for  Permits  to  Foreign  Air 
Carriers,  Essential  Air  Transportation 
to  the  Freely  Associated  States,  Rules 
of  Practice  in  Board  Proceedings 

Editorial  Note:  FR  Doc.  84-33742.  published 
in  the  Federal  Register  of  Monday.  December 
31.  1984,  renamed  Chapter  II  of  Title  14  as 
follows:  "Chapter  II — Office  of  the  Secretary. 
Department  of  Transpoftation  (Aviation 
Proceedings)". 

D.T'ed:  December  24. 19«4. 

AGENCY:  Civil  Aeronautics  Board. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  CAB  proposes  to  adopt 
rules  to  implement  the  provisions  of  the 
aviation  economic  agreement 
supplementing  the  Compact  of  Free 
Association  between  the  United  States, 
the  Federated  States  of  Micronesia  and 
the  Marshall  Islands.  The  rules  would: 
(1)  Establish  procedures  for  the  grant  of 
a  special  class  of  foreign  air  carrier 
permit  to  "Freely  Associated  State  Air 
Carriers";  (2)  allow  these  carriers  to 
apply  for  authority  to  engage  in 
overseas  air  transportation  between 
Guam,  the  Commonwealth  of  the 
Northern  Mariana  Islands  and  Honolulu, 
Hawaii,  and  interstate  air  transportation 
within  the  Commonwealth  of  the 
.\orthem  Mariana  Islands;  (3)  make 
provision  for  the  guarantee  of  essential 
air  transportation  to  certain  Freely 
Associated  State  points,  with  subsidy  if 
necessary;  and  (4)  permit  Freely 
Associated  State  Air  Carriers  to  be 
eligible  to  provide  such  subsidized 
essential  air  transportation  under 
certain  conditions.  The  CAB  is 
proposing  these  rule$  on  its  own 
initiative.  [ 

DATES:  Comments  by:  March  4, 1985. 

Reply  comments  by:  March  25, 1985. 

Comments  received  after  these  dates 
will  be  considered  by  the  Board  only  to 
the  extent  practicable. 

Requests  to  be  on  Service  List  by: 
January  16. 1985. 

The  Office  of  Documenlarj'  Services 
prepares  the  Service  List  and  sends  it  to 
each  person  listed  on  it.  who  then  serves 
comments  on  others  on  the  list. 

ADDRESSES:  Twenty  copies  of  comments 
should  be  sent  to  Docket  42721.  Office  of 
Documentary  Services.  Department  of 
Transportation,  400  Seventh  Street.  SW., 
Washington.  D.C.  20590,  Individuals 
may  submit  their  views  as  consumers 
without  filing  multiple  copies. 
Comments  may  be  examined  in  the 


Office  of  Documentary  Services. 
Department  of  Transportation.  400 
Seventh  Street.  SW..  Washington.  D.C. 
20590  as  soon  as  they  are  receivedj 

FOR  FURTHER  INFORMATION  CONTACT 

Peter  B.  Schwarzkopf.  Office  of 
Assistant  General  Counsel  for 
International  Law.  C-20.  (202)  472-5621. 
Teresa  Smith.  Office  of  Essential  Air 
Service.  S-60,  (202)  426-9820.  or  Joanne 
Petrie,  Office  of  Assistant  General 
Counsel  for  Regulations  and 
Enforcement.  C-50.  (202)  426-4723;  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  SW..  Washington.  D.C. 
20590. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  Compact  of  Free  Association 
between  the  United  States,  on  the  one 
hand,  and  the  Federated  States  of 
Micronesia  and  the  Marshall  Islands,  on 
the  other  (hereafter  referred  to  as  the 
"Freely  Associated  States"),  will  create 
a  new  semi-independent  status  for  these 
island  governments  in  the  Trust 
Territory  of  the  Pacific  Islands.  The 
Compact  is  currently  before  Congress 
for  adoption.  Supplementary  to  the 
Compact  is  the  Federal  Programs  and 
Services  Agreement.  Article  IX  of  that 
Agreement  deals  with  Civil  Aviation 
Economic  Services  (hereafter  referred  to 
as  the  "Aviation  Agreement").  Subject 
to  the  special  provisions  of  the  Aviation 
Agreement,  these  Micronesian  islands 
would  be  treated  as  foreign  points,  and 
carriers  owned  and  controjled  by  their 
citizens  as  foreign  air  carriers. 

Paragraph  5  of  Article  IX  provides 
that  the  Civil  Aeronautics  Board  will 
guarantee  essential  air  transportation, 
with  subsidy  if  necessary,  between  the 
United  States  and  certain  points  in  the 
Federated  States  of  Micronesia  and  the 
Marshall  Islands.  In  addition,  paragraph 
5  provides  that  Freely  Associated  State 
Air  Carriers,  which  are  air  carriers 
owned  and  controlled  by  citizens  of  the 
FederatedJStates  of  Micronesia,  the 
Marshall  Islands  and/or  the  United 
States,  may  be  authorized  by  the  Board 
to  engage  in  local  air  transportation 
between  Guam,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  and  ^ 
Honolulu.  Hawaii  (overseas  air 
transportation),  and  between  points  in 
the  Commonwealth  of  the  Northern 
Mariana  Islands  (interstate  air 
transportation).  Freely  Associated  State 
Air  Carriers  could  be  selected  to     ; 
perform  subsidized  essential  air      > 
transportation  to  these  Micronesian 
points  only  if  no  U.S.  air  carrier  were 
available  to  perform  such 
transportation,  or  the  subsidy  cost 
would  be  substantially  less  than  for  an 
available  U.S.  air  carrier. 


Section  221(a)(5)  of  the  Compact 
provides  that  the  Civil  Aeronautics 
Board,  or  its  successor  agencies.  ha\e 
"the  authority  to  implement  the 
provisions  of  paragraph  5  of  Article  IX 
of  such  separate  agreements,  the 
language  of  which  is  incorporated  into 
this  Compact."  The  Compact  will  be 
adopted  by  both  Houses  of  Congress  as 
a  public  law.  Therefore,  the  Board,  or  its 
succes.sor  agency,  will  be  granted 
specific  statutory  authority  to  implement 
the  provisions  of  paragraph  5  of  the 
Aviation  Agreement. 

Subparagraph  5(h)  of  the  Avi&tion 
Agreement  provides: 

(h)  The  Civil  Aeronautics  Board  shdll  adopt 
such  rules  to  implement  the  provisions  of  this 
paragraph  as  the  Board,  in  its  discretion, 
deems  appropriate. 

These  proposed  rules  would  implement 
the  provisions  of  paragraph  5  of  the 
Aviation  Agreement. 

Essential  Air  Service 

Subparagraph  5(8)  of  the  Aviation 
Agreement  provides  that,  "until  October 
24. 1988  and  thereafter  if  extended  by 
the  laws  of  the  United  States."  U.S. 
carriers  will  "be  eligible  for  subsidy 
compensation  necessary  to  support 
esssential  air  transportaion,  at  a  level 
determined  by  the  Civil  Aeronautics 
Board,  between  the  United  States  and  • 
points  in  the  Marshall  Islands  and  the 
Federated  States  of  Micronesia 
receiving  regularly  scheduled  air  service 
by  Continental/Air  Micronesia  on 
August  26. 1982,  and  between  such 
points  in  the  Marshall  Islands  and  the 
Federated  States  of  Micronesia." 
Subparagraph  5(a)  further  provides.  "In 
determining  the  level  of  essential  air 
transportation  the  Civil  Aeronautics 
Board  shall  take  account  of  all  air 
service,  including  connecting  service, 
provided  to  the  Marshall  Islands  and  the 
Federated  States  of  Micronesia, 
including  service  by  United  States, 
Freely  Associated  State  and  all  other 
carriers." 

Since  the  Board's  subsidy  authority  is 
derived  from  the  provision  of  the 
Compact  that  grants  the  statutory 
authority  to  implement  paragraph  5  of 
the  Aviation  Agreement,  and  not  from 
section  419  of  the  Federal  Aviation  Act, 
the  proposed  rules  differ  in  several 
respects  from  the  provisions  of  section 
419.  Indeed,  the  subsidization  of  routes 
that  may  be  served,  in  whole  or  in  part, 
by  foreign  air  carrier  operations  over 
which  the  Board's  jurisdiction  may  be 
severely  limited,  is  so  different  in  nature 
from  the  subsidization  of  domestic 
points  with  their  relatively  easy  access 
to  the  United  States  air  transportation 
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system,  that  different  concepts 
necessarily  must  be  applied.  Thus, 
domestic  subsidy  is  based  primarily  on 
the  concept  of  service  by  only  a  single 
carrier.  The  Aviation  Agreement  and  the 
proposed  rules,  however,  contemplate 
that  there  may  be  service  by  carriers  in 
addition  to  the  subsidized  U.S.  or  Freely 
Associated  State  air  carrier.  On  the 
other  hand,  the  Agreement  specifies  that 
all  such  service,  including  connecting, 
multi-stop  or  service  via  foreign  points 
will  be  considered  in  the  Board's 
determination  of  the  level  of  essential 
air  transportation.  Moreover,  the  level  of 
essential  air  transportation  determined 
by  the  Board  would  be  based  on  traffic 
requirements,  without  any  specific 
minimum  similar  to  section  419(0(1). 
Section  272.4  of  the  proposed  rule  is 
intended  to  clarify  the  existence  of  these 
basic  differences. 

The  rule  is  applicable  only  until 
October  24. 1988.  unless  the  subsidy 
provisions  are  specifically  extended  by 
Congress,  the  period  provided  in  the 
Aviation  Agreement.  Moreover,  the 
applicability  of  the  rule  would  cease  to 
points  in  the  territory  of  a  government 
that  opts  out  of  the  subsidy  provisions, 
as  permitted  under  paragraph  8  (b)  or  (d) 
of  the  Aviation  Agreement  and  Article 
XII 

Section  272.3  specifies  the  points 
eligible  for  the  guarantee  of  essential  air 
service.  As  provided  in  the  Agreement, 
these  are  the  points  that  were  served  by 
Continental/Air  Micronesia  in  the 
Federated  States  of  Micronesia  and  the 
Marshall  Islands,  respectively,  on 
August  2a  1982. 

Section  272.5  requires  that  the  Board 
make  a  determination  of  Essential  Air 
Transportation  for  the  specified  eligible 
points  within  nine  months  after  the 
effective  date  of  the  Compact  of  Free 
Association.  Various  applicable 
provisions  of  Part  325  of  the  Board's 
regulations  will  govern  the  procedures 
for  making  an  essential  air 
transportation  determination.  Pending 
the  making  of  such  determination 
carriers  serving  the  market  will  be 
required  to  file  a  90  day  notice  of 
suspension,  reduction  or  termination  of 
service  if  after  such  decrease  in  service 
the  aggregate  of  all  service  in  the  market 
would  fall  below  the  levels  of  service 
required  of  Cont;nental/Air  Micronesia 
in  Order  80-9-63  (§  2r2.7(a)(l)). 

Section  272.6  sets  forth  the  principal 
considerations  oi  the  Board  in 
determining  the  level  of  essential  air 
transportation.  The  primary 
consideration  will  be  a  service  that  will 
be  sufficient  to  meet  the  demonstrated 
level  of  traffic  demand.  Of  course,  an 
essential  air  transportation  level  is 
designed  to  provide  the  minimum  level 


of  service  essential  to  the  needs  of  the 
territory,  not  the  optimum  level  of 
service  that  may  be  desirable.  Thus,  the 
amount  of  subsidy  compensation 
required  for  a  specific  level  of  service 
will  be  an  important  consideration,  as 
well  as  alternative  patterns  and  modes 
of  service.  As  specified  in  the 
Agreement,  all  patterns  of  connecting 
service  via  U.S..  Freely  Associated  State 
or  foreign  points,  by  U.S..  Freely 
Associated  State,  foreign  or  other  air 
carriers  will  be  considered  in  this 
determination.  The  peculiar  needs  of  the 
Freely  Associated  States  for  air 
transportation  services  will  also  be  an 
important  consideration. 

Sections  272.7  and  272.8  make 
provision  for  the  continuation  of  existing 
U.S.  or  Freely  Associated  State  air 
carrier  serv  ice  pending  the 
determination  of  essential  air 
transportation  and  the  selection  of  an 
alternative  carrier  to  provide  that  level 
of  service,  with  subsidy  compensation  if 
necessary.  These  provisions  are  similar 
to  the  procedures  under  section  419  of 
the  Federal  Aviation  Act.  except  that  no 
distinction  is  made  between  operations 
by  commuter  or  certificated  air  carriers. 
Any  U.S.  or  Freely  Associated  State  air 
carrier  providing  service  to  an  eligible 
point  must  give  90  days'  notice  of  a 
termination,  suspension,  or  reduction  of 
service,  which  together  with  service  by 
all  other  carriers,  would  result  in  an 
aggregate  level  of  service  below  the 
level  of  essential  air  transportation. 
Various  provisions  of  Part  323  of  the 
Board's  regulations,  to  the  extent 
applicable,  will  govern  the  procedures 
for  filing  such  notices. 

The  Board  will  direct  the  carrier  to 
continue  its  service  at  the  level  of 
essential  air  transportation  until  an 
alternative  carrier  is  selected  to  provide 
essential  air  transportation  and 
inaugurates  service.  The  Board  will 
make  provision  for  the  payment  of  any 
losses  incurred  by  reason  of  the  directed 
continuation  of  such  service.  The 
Board's  directive  may  be  revised  from 
time  to  time  as  circumstances  may 
require.  Amounts  determined  by  the 
Board  for  the  payment  of  losses  will  be 
paid  by  the  Department  of  State  from 
funds  appropriated  for  this  purpose. 

Section  272.9  governs,  the  selection  of 
a  carrier  and  the  payment  of 
compensation,  if  necessary,  for  the 
provision  of  the  level  of  essential  air 
transportation  determined  by  the  Board. 
Normally,  a  U.S.  air  carrier  will  be 
selected.  However,  a  Freely  Associated 
State  Air  Carrier,  holding  a  foreign  air 
carrier  permit  issued  by  the  Board  under 
§  211,6  of  these  proposed  rules,  may  be 
selected,  if: 


(1)  No  United  States  air  carrier  is 
available  to  provide  the  required 
essential  air  transportation:  or 

(2)  The  compensation  necessary  for 
the  provision  of  the  required  essential 
air  transportation  would  be 
substantially  less  than  the  compensation 
necessary  if  such  essential  air 
transportation  were  to  be  provided  by  a 
United  States  air  carrier. 

These  provisions  for  the  selection  of  a 
Freely  Associated  State  Air  Carrier 
track  the  provisions  of  paragraph  S(d)  of 
the  Aviation  Agreement.  The  selection 
of  a  Freely  Associated  State  Air  Carrier 
will  be  subject  to  Presidential  review. 

Section  272.9(h)  sets  forth  certain 
criteria  for  the  selection  of  a  can  lor  to 
provide  essential  air  transportation.  In 
addition  to  the  criteria  set  forth  in 
section  419(a)(4)(A)  of  the  Federal 
Aviation  Act,  the  Board  will  consider 
the  amount  of  compensation  that  will  be 
required  to  provide  the  proposed 
essential  air  transportation,  the  impact 
of  the  proposed  service  on  service 
provided  to  other  Freely  Associated 
State  points,  and  the  views  of  the 
Governments  of  the  Freely  Associated 
States  concerned. 

The  Board  will  determine  the 
compensation  necessary  for  the 
provision  of  the  determined  level  of 
essential  air  transportation.  Such 
compensation  will  be  paid  to  the  Board- 
selected  carriers  by  the  Department  of 
State  out  of  funds  appropriated  for  this 
purpose.  Provision  will  be  made  for  the 
payment  of  compensation  only  so  long 
as  the  Board  determines  that  essential 
air  transportation  will  not  be  provided 
to  the  eligible  Freely  Associated  State 
point  in  the  absence  of  payment  of  such 
compensation.  The  Board's  selection  of 
a  carrier  to  provide  essential  air 
transportation,  or  its  determination  of 
the  subsidy  necessary  for  the  provision 
of  such  essential  air  transportation,  will 
be  reviewable  by  the  Board  on  its  own 
motion  or  upon  application  of  any 
carrier  or  government. 

The  Presidents  of  the  Freely 
Associated  States  concerned,  and  their 
designated  Authorities,  must  be  served 
with  copies  of  all  documents  filed  in 
these  proceedings,  and  these 
Governments  will  be  parties  to  any  such 
proceeding. 

Subparagraph  5(c)  of  the  Aviation 
Agreement  permits  the  Board,  or  its 
successor,  "to  require  that  any  United 
States,  Freely  Associated  State  or  other 
carrier  which  provides  service  in  a 
subsidized  market  comply  with 
specified  service,  rate  or  fare  conditions 
as  may  be  necessary  or  desirable  to 
minimize  Subsidy  without  undue 
impairment  of  the  service  provided." 
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This  provision  constitutes  a  recognition 
that  subsidization  of  foreign  markets 
could  subject  the  U.S.  Treasury  to  an 
unwarranted  exposure  from  carrier 
service  over  which  the  United  States  has 
no  control,  and  that  may  be  influenced 
by  other  than  economic  factors  without 
appropriate  consideration  of  the  subsidy 
costs  involved.  The  conditions  may  be 
imposed  only  in  subsidized  markets,  and 
then  only  as  necessary  or  desirable  to 
minimize  subsidy  without  undue 
impairment  of  the  service  provided. 

Since  the  Board,  or  its  successor,  may 
have  only  limited  jurisdiction  over 
foreign  or  Freely  Associated  State  air 
carriers  serving  these  markets, 
paragraphs  (b)  and  (c)  of  S  272.10  make 
the  effective  imposition  of  such 
conditions  by  the  Freely  Associated 
States  concerned  a  necessary  precedent 
to  the  payment  of  subsidy  compensation 
in  markets  where  such  conditions  may 
be  required.  The  affected  carriers  will 
be  afforded  an  opportunity  to  comment 
upon  any  conditions  proposed  under  this 
section. 

Part  272  will  become  effective  only 
upon  the  effectiveness  of  the  Compact  of 
Free  Association  and  Airticle  IX  of  the 
Federal  Programs  and  Services 
Agreement.  Before  effectiveness  of  the 
Compact,  subsidized  essential  air 
transportation  will  be  governed  by 
section  419  of  the  Federal  Aviation  Act 
and  related  Board  rules. 

Applications  for  Freely  Associated  State 
Foreign  Air  Carrier  Permits 

Paragraph  5(b)  of  the  Aviation 
Agreement  provides  that  the  Board  will 
establish  a  distinct  classification  of 
foreign  air  carrier  known  as  a  "Freely 
Associated  State  Air  Carrier."  Freely 
Associated  State  Air  Carriers,  in 
addition  to  authorized  foreign  air 
transportation,  may  be  granted  limited 
local  traffic  rights  between  Guam,  the 
Commonwealth  of  the  Northern  Mariana 
Islands  and  Honolulu,  Hawaii 
(paragraph  5(c)).  They  may  also  be 
selected  under  certain  conditions  to 
provide  subsidized  essential  air 
transportation  to  the  Freely  Associated 
States  (paragraph  5(d)  and  §  272.9(e)  of 
these  rules).  This  notice  proposes  to  add 
a  new  §  211.6  to  Part  211,  setting  forth 
the  procedures  and  requirements  for 
such  applications. 

Section  211.6(b)  sets  forth  the 
requirements  that  must  be  met  for  a 
Federated  States  or  Marshall  Islands  air 
carrier  to  qualify  as  a  Freely  Associated 
State  Air  Carrier.  As  provided  in 
paragraph  5(b)  of  the  Aviation 
Agreement,  it  must  be  organized  under 
the  laws  of  the  Federated  States,  the 
Marshall  Islands  or  the  United  States, 
and  must  have  the  consent  of  its 


government  to  such  classification.  U.S. 
consent  to  such  classification  is  also 
required.  Through  an  Agreed  Minute  to 
the  Aviation  Agreement,  the  U.S.  gave 
notice  that  its  consent  would  be 
"conditioned  upon  the  carrier's 
demonstration  to  the  satisfaction  of  the 
Civil  Aeronautics  Board  that  it  is 
substantially  owned  and  effectively 
controlled  by  citizens  of  the  Marshall 
Islands,  the  Federated  States  of 
Micronesia,  or  the  United  States." 
Therefore,  i  211.6(b)  includes  a 
requirement  that  the  applicant  clearly 
establish  such  substantial  ownership 
and  effective  control,  and  that  citizens 
of  other  countries  do  not  have  interests 
in  the  carrier  sufficient  to  permit  them  to 
substantially  influence  its  actions.  The 
latter  requirement  may  be  waived  by  the 
Board  upon  a  showing  of  substantial 
justification. 

It  is  contemplated  that  in  the  post- 
Compact  period  the  Federated  States 
and  the  Marshall  Islands  will  establish  a 
safety  regulatory  regime  for  their 
national  carriers  with  technical 
assistance  from  the  Federal  Aviation 
Administration.  Article  VIII  of  the 
Federal  Programs  and  Services 
Agreement  makes  provision  for  such 
technical  assistance.  Moreover,  it  is  not 
clear  whether  these  governments  will 
become  parties  to  the  International  Civil 
Aviation  Organization.  Accordingly,  in 
order  to  insure  the  necessary  safety 
fitness  of  Freely  Associated  State  Air 
Carrier  applicants,  S  211.6(b)(4]  requires 
that  the  applicant  establish  that  the 
FAA  Administrator  has  determined  that 
the  carrier  complies  with  such  safety 
standards  as  may  considered  to  be 
required  by  the  Administrator. 

Section  211.6(d)  implements  the 
provisions  of  paragraph  5(c)  of  the 
Aviation  Agreement  for  the  permissible 
grant  of  local  traffic  rights  to  Freely 
Associated  State  Air  Carriers  between 
Guam,  the  Commonwealth  of  the 
Northern  Mariana  Islands  and  Honolulu. 
Hawaii.  The  Board  could  grant  such 
limited  overseas  and  interstate  air 
transportation  rights  where  such  grant 
would  be  in  furtherance  of  the 
objectives  of  the  Compact  of  Free 
Association  and  related  agreements  and 
would  otherwise  be  in  the  public 
interest,  but  only  where  there  would  be 
no  significant  impariment  of  the 
economic  viability  of.  or  significant 
increase  in  the  subsidy  compensation 
necessary  to  maintain,  existing  service 
providing  essential  air  transportation  to 
any  eligible  Freely  Associated  State 
point.  The  Board  may,  subject  to 
Presidential  review,  suspend,  modify  or 
revoke  such  authority  at  any  time  that 
these  criteria  are  not  being  met. 


Applications  for  such  limited  overseas 
and  interstate  air  transportation 
authority  must  be  supported  by 
documentation  establishing  the  impact 
of  such  services  on  the  carrier's 
economic  projections  of  its  proposed 
services,  the  need  for  such  services  by 
the  affected  U.S.  points,  and  the 
economic  impact  of  such  services  on 
services  provided  by  other  carriers 
providing  essential  air  transportation  to 
eligible  Freely  Associated  State  points. 

A  carrier  that  does  not  meet  the 
criteria  [e.g.,  ownership  and  control)  for 
eligibility  as  a  Freely  Associated  State 
Air  Carrier  could  nevertheless  apply  for 
a  foreign  air  carrier  permit  without 
eligibility  for  limited  overseas  and 
interstate  air  transportation  rights,  and 
without  eligibility  to  provide  subsidized 
essential  air  transportation. 

The  eligibility  of  a  carrier  owned  and 
controlled  by  nationals  of  the  Federated 
States  or  the  Marshall  Islands  for  a 
Freely  Associated  State  Foreign  Air 
Carrier  Permit  would  continue  only 
during  such  times  as  its  government 
remained  party  to  the  applicable 
provisions  of  the  aviation  agreement 
[i.e.,  did  not  exercise  the  opt  out 
provisions  of  paragraph  8  of  the 
agreement). 

Service  of  Documents 

Paragraph  6  of  the  Aviation 
Agreement  requires  that  the  United 
States  "promptly  notify  the  Government 
of  the  Marshall  Islands  or  the  Federated 
States  of  Micronesia,  concerned,  of  the 
filing  with  the  Civil  Aeronautics  Board 
of  any  application  by  a  United. States  air 
carrier  for  authority  under  the  laws  of 
the  United  States  to  operate  air 
services"  to.  through,  beyond,  within 
and  between  the  territories  of  those 
Governments.  The  concerned 
Government  is  also  to  be  made  a  party 
to  any  formal  or  informal  proceeding. 
The  Governments  are  required  to 
designate  "competent  authorities"  for 
the  purpose  of  receiving  the  notice. 
"These  requirements  are  in  conjunction 
with  the  grant  to  U.S.  carriers  of 
unrestricted  access  to  those  territories. 

We  propose  to  amend  §  302.8.  Service 
of  Documents;  §  302.9.  Parties:  and 
Subpart  Q.  Expedited  Procedures  for 
Processing  Licensing  Cases;  §  302.1705. 
Service  of  Documents  to  implement 
these  provisions.  Similar  service 
requirements  appear  in  the  new 
essential  air  service  rule,  §  §  272.5(e), 
272.7(c)  and  272.9(j). 

Application  for  U.S.  air  carrier 
certificates  of  public  convenience  and 
necessity  are  made  subject  to  the 
proposed  §  302.8  and  S  302.9 
amendments  by  §  201.1.  Subpart  Q 
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applications  would  be  subject  to 

S  302.1705  (Subpart  Q).  in  accordance 

with  S  211.2. 

The  proposed  amendments  require 
that  all  applications  "directly  involving" 
service  to  the  Federated  States  of 
Micronesia,  the  Marshall  Islands,  and 
Palau.  and  all  other  documents  in  the 
proceeding,  shall  be  served  on  the 
President  and  designated  Authorities  of 
the  Freely  Associated  Slate(s) 
concerned.  The  concerned  Freely 
Associated  State  Government,  or  its 
designated  Authorities,  would  be  made 
a  party  to  any  such  proceeding.  The 
concept  of  "directly  involving"  is 
intended  to  include  any  new  service 
from  the  United  States  to  these  points, 
but  not  to  include  a  new  or  revised 
service  on  a  route  that  happens  to  also 
serve  these  Freely  Associated  States. 

Although  it  appears  that  the 
applicability  of  the  Compact  and 
Aviation  Agreement  to  Palau  may  be 
delayed,  we  are  including  Palau  in  the 
service  requirements  because  of  the 
major  interest  that  Government  has  in 
such  air  service  even  prior  to  the 
effective  date  of  the  Compact.  For  the 
same  reason,  applications  for  foreign  air 
carrier  permits.  Freely  Associated  State 
Foreign  Air  Carrier  Permits,  and 
documents  relating  to  essential  air 
transportation  service,  are  included  in 
the  service  requirements.  These  service, 
and  other  procedural  provisions,  will 
become  effective  upon  the  effectiveness 
of  the  nde.  although  the  Compact  may 
not  then  be  in  effect.  However,  any 
Freely  Associated  State  Foreign  Air 
Carrier  Permit  issued  under  these  rules 
would  not  be  made  effective  prior  to  the 
effective  date  of  the  Compact. 

Initial  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act.  Pub.  L. 
96-354.  is  designed  to  ensure  that 
agencies  consider  flexible  approaches  to 
the  regulation  of  small  businesses  or 
other  small  entities.  It  requires 
regulatory  flexibility  analyses  for  rules 
that,  if  adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  Board  tentatively  fmds  that  these 
rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  There  are  only 
a  few  small  U.S.  air  taxi  operators  in 
this  area.  The  rule  would  not  be 
detrimental  to  their  operations.  They 
would  be  eligible,  under  the  rule,  to 
receive  subsidy  for  necessary  essential 
air  service  operations. 


List  of  Subjects  in  14  CFR  Parts  211.  272 
and  302 

Air  carriers.  Air  transportation.  Air 
transportation — foreign.  Essential  air 
service.  Intergovernmental  relations. 

Accordingly,  the  Civil  Aeronautics 
Board  proposes  to  amend  14  CFR 
Chapter  II  as  follows; 

PART  211— (AMENDED! 

1.  Part  211,  Applications  for  Permits  to 
Foreign  Carriers,  would  be  amended  as 
follows: 

A.  A  new  §  211.6  would  be  added  to 
the  Table  of  Contents  to  read: 

Sec. 

•  •  •  •  • 

211.8    Freely  Associated  State  Air  Carrier 

applications. 
•         •         •         •         • 

B.  A  new  S  211.6  would  be  added 
following  $  211.5,  to  read: 

S  2 11 .6    FfMty  AsaociatMl  Stat*  Air  Carrier 
applications. 

(a)  ^'oreign  carriers  owned  and 
controlled  by  citizens  of  the  Federated 
States  of  Micronesia,  the  Marshall 
Islands  and/or  the  United  States  may.  in 
accordance  with  the  provisions  of 
paragraph  5(b)  of  Article  IX  of  the 
Federal  Programs  and  Service 
Agreement,  implementing  section 
221(a)(5)  of  the  Compact  of  Free 
Association  between  the  United  States 
and  those  governments,  apply  for 
authority  as  "Freely  Associated  State 
Air  Carriers."  The  permit  application  for 
such  authority  shall  be  labeled  on  the 
front  page,  "Application  for  Freely 
Associated  State  Foreign  Air  Carrier 
Permit." 

(b)  The  appiicalion  shall  include,  in 
addition  to  other  requirements  of  this 
part,  documentation  clearly  establishing: 

(1)  That  the  carrier  is  organized  under 
the  laws  of  the  Federated  States  of 
Micronesia,  the  Marshall  Islands  or  the 
United  States: 

(2)  That  substantial  ownership  and 
effective  control  of  the  carrier  are  held 
by  citizens  of  the  Federated  States  of 
Micronesia,  the  Marshall  Islands  and/or 
the  United  States: 

(3)  That  citizens  of  other  countries  do 
not  have  interests  in  the  carrier 
sufficient  to  permit  them  substantially  to 
influence  its  actions,  or  that  substantial 
justification  exists  for  a  temporary 
waiver  of  this  requirement: 

(4)  That  the  Administrator  of  the 
Federal  Aviation  Administration  has 
determined  that  the  carrier  complies 
with  such  safety  standards  as  the 
Administrator  considers  to  be  required. 

(5)  That  the  government  or 
governments  of  the  Freely  Associated 


States  concerned  have  consented  to  the 
carrier's  operation  as  a  "Freely 
Associated  State  Air  Carrier." 

(c)  If  the  Board  is  satisfied  that  the 
applicant  meets  the  requirements  of 
paragraphs  (b)(1)  through  (b)(5)  of  this 
sectioa  and  that  grant  of  all  or  part  of 
the  requested  authority  would  otherwise 
be  in  the  public  interest,  the  Board  may. 
subject  to  Presidential  review  under 
section  801(a)  of  the  Federal  Aviation 
Act,  issue  a  "Freely  Associated  State 
Foreign  Air  Carrier  Permit"  to  the 
applicant,  including  such  terms, 
conditions  or  limitations  as  the  Board 
may  find  to  be  in  the  public  interest. 

(d)  An  application  under  this  section 
may  include  a  request,  in  addition  to 
other  foreign  air  transportation,  for 
authority  to  engage  in  overseas  air 
transportation  between  Guam,  the 
Commonwealth  of  the  Northern  Mariana 
Islands  and  Honolulu.  Hawaii,  and 
interstate  air  transportation  within  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  A  request  for  all  or  part  of  such 
limited  overseas  and  interstate  air 
transportation  authority  shall  be 
supported  by  documentation 
establishing: 

(1)  The  impact  of  such  overseas  and 
interstate  air  transportation  services  on 
the  economic  projections  of  the  carrier's 
proposed  operations: 

(2)  The  need  for  such  proposed 
overseas  and  interstate  air 
transportation  by  the  affected  U.S. 
points; 

(3)  The  economic  impact  of  such 
overseas  and  interstate  air 
transportation  on  services  provided  by 
other  carriers  providing  essential  air 
transportation  services  to  eligible  Freely 
Associated  State  points  within  the  scope 
of  Part  272  of  this  chapter. 

(e)  The  Board  may  grant  a  Freely 
Associated  State  Air  Carrier  authority  to 
engage  in  all  or  part  of  the  overseas  and 
interstate  air  transportation  requested  in 
paragraph  (d)  of  this  section  provided 
that  the  Board  finds: 

(1)  That  grant  of  such  overseas  and 
interstate  air  transportation  authority 
would  be  in  furtherance  of  the 
objectives  of  the  Compact  of  Free 
Association  and  related  agreements 
between  the  United  Slates  and  the 
Freely  Associated  States,  and  would 
otherwise  be  in  the  public  interest;  and 

(2)  That  grant  of  such  overseas  and 
interstate  air  transportation  authority 
would  not  significantly  impair  the 
economic  viability  of  existing  services 
providing  essential  air  transportation  to 
any  eligible  Freely  Associated  State 
point  within  the  scope  of  Part  272  of  this 
chapter,  or  significantly  increase 
compensation  that  may  be  required  to 
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maintain  any  such  essential  air 
transportation. 

(f)  The  Board  may,  at  any  time, 
subject  to  Presidential  review  under 
section  801(a).  suspend,  modify,  or 
revoke  such  overseas  or  interstate 
authority  if  it  concludes  that  the 
requirements  specified  in  paragraph  (e) 
of  this  section  are  not  then  being  met. 

(g)  Nothing  in  this  section  shall  be 
construed  as  limiting  the  authority  of  the 
Board  to  issue  a  foreign  air  carrier 
permit,  other  than  a  Freely  Associated 
State  Foreign  Air  Carrier  Permit,  to  a 
carrier  owned  or  controlled,  in  whole  or 
in  part,  by  citizens  of  the  Federated 
States  of  Micronesia  or  the  Marshall 
Islands,  that  does  not  meet  the 
requirements  of  this  section. 

(h]  The  eligibility  of  a  carrier  owned 
or  controlled,  in  whole  or  in  part,  by 
citizens  of  the  Federated  States  of 
Micronesia  or  the  Marshall  Islands, 
respectively,  for  issuance  of  a  Freely 
Associated  State  Foreign  Air  Carrier 
Permit  under  this  section  shall  exist  oniy 
for  such  period  as  paragraphs  (a),  (d), 
and  (e)  (eligibility  for  Freely  Associated 
State  essential  air  transportation 
subsidy  compensation),  or  paragraph  (c) 
(limited  overseas  and  interstate  air 
transportation  authority),  of  paragraph 
(5)  of  the  Agreement  on  Civil  Aviation 
Economic  Services  and  Related 
Programs  (Article  IX  of  the  Federal 
Programs  and  Services  Agreement) 
remain  in  effect  between  the  Goverment 
of  those  States  and  the  Government  of 
the  United  States,  insofar  as  authority  is 
conferred  by  such  permits  for  purposes 
specified  in  those  subparagraphs. 

(Sees.  204,  402,  416.  1001, 1002,  and  1102,  Pub. 
L  BS-726.  as  amended.  72  Stat.  743,  757,  771, 
788,  797;  49  U.S.C.  1324.  1372. 1388. 1481. 1482. 
1502) 

2.  A  new  Part  272,  Essential  Air 
Transportation  to  the  Freely  Associated 
States,  would  be  issued  to  read  as 
follows: 

PART  272— ESSENTIAL  AIR 
TRANSPORTATION  TO  THE  FREELY 
ASSOCIATED  STATE$ 

272.1  Purposes. 

272.2  Applicability. 

272.3  Points  eligible  for  guaranteed  essential 
air  transportation. 

272.4  Applicability  of  procedures  and 
policies  under  section  419  of  the  Federal 
Aviation  Act. 

272.5  Determination  of  essential  air 
transportation. 

272.8    Considerations  in  the  determination  of 
essential  air  transportation. 

272.7  Notice  of  discontinuance  of  service. 

272.8  Obligation  to  continue  service. 

272.9  Selection  of  a  carrihrto  provide 
essential  air  transporta\}n  and  payment 
of  compensation. 


272.10  Conditions  applicable  to  carriers 
serving  a  subsidized  market. 

272.11  Effective  date  of  provisions. 

272.12  Termination.  ( 
Authority:  Sees.  102.  204, 1102,  Pub.  L.  85- 

726,  as  amended,  72  Stat.  740,  743,  797: 49 
U.S.C.  1302. 1324, 1502.  (Sec.  221(a)l5)  of  the 
Compact  of  Free  Association,  and  Paragraph 
5  of  Article  IX  of  the  Federal  Programs  and 
Services  Agreement  in  implementation  of  that 
Compact,  will  be  further  authority  after 
enactment.)  i 

§  272.1    Purpos*.  ' 

Paragraph  5  of  Article  IX  of  the 
Federal  Programs  and  Services 
Agreement  implementing  section 
221(a)(5)  of  the  Compact  of  Free 
Association  between  the  United  States 
and  the  Governments  of  the  Federated 
States  of  Micronesia  and  the  Marshall 
Islands  (the  Freely  Associated  States) 
provides,  among  other  things,  for  the 
Board  or  its  successor  to  guarantee 
essential  air  transportation,  with 
compensation  if  necessary,  to  certain 
points  in  these  islands.  Subparagraph 
5(h)  of  the  Agreement  provides  that  the 
Board  shall  adopt  rules  to  implement  the 
provisions  of  paragraph  5  as  the  Board 
in  its  discretion  deems  appropriate. 
Section  221(a)(5)  of  the  Compact,  which 
was  adopted  by  Congress  as  a  public 

law  (Pub.  L. . .  1985), 

provides  that  the  Board  or  its  successor 
has  the  authority  to  implement  the 
provisions  of  paragraph  5  of  the 
Agreement.  This  part  implements  these 
provisions  of  paragraph  5. 

§272.2    ApplicatNlity.  ' 

This  part  establishes  the  provisions 
applicable  to  the  Board's  guarantee  of 
Essential  Air  Transportation  to  points  in 
the  Federated  States  of  Micronesia  and 
the  Marshall  Islands,  and  the  payment 
of  compensation  for  such  services.  The 
rule  applies  to  U.S.  air  carriers  and 
Freely  Associated  State  Air  Carriers 
providing  essential  air  transportation  to 
these  points. 

§  272.3    Points  eltgibi*  for  guaranteed 
essential  air  transportation. 

(a)  Subject  to  the  provisions  of  this 
part,  and  paragraph  5  of  Article  IX  of  the 
Federal  Programs  and  Services    . 
Agreement,  the  Board  will  make 
provision  for  the  operation  of  essential 
air  transportation,  with  compensation  if 
necessary,  to  the  following  points  in  the 
Freely  Associated  States: 

In  the  Federated  States  of  Micronesia:  , 
Ponape,  Truk  and  Yap.  ] 

In  the  Marshall  Islands:  Majuro  and 
Kwajalein. 

(b)  The  points  specified  herein  in  the 
Federated  States  of  Micronesia  or  the 
Marshall  Islands,  respectively,  shall 
cease  to  be  eligible  points  under  this 


part  if  either  of  those  Governments 
withdraw  from  the  subsidy  provisions  of 
Article  IX  of  the  Federal  Programs  and 
Service  Agreement  in  accordance  with 
paragraph  8  of  Article  IX  or  Article  XII 
of  that  Agreement. 

§  272.4  Applicability  of  procedures  and 
policies  under  section  419  of  the  Federal 
Aviation  Act 

Since  the  authority  of  the  Board  to 
guarantee  essential  air  transportation  is 
derived  from  the  Federal  Programs  and 
Services  Agreement  and  the  Compact  of 
Free  Association,  the  provisions  and 
procedures  utilized  by  the  Board  in 
implementation  of  section  419  of  the 
Federal  Aviation  Act  will  be  followed 
only  to  the  extent  determined  by  the 
Board  to  be  consistent  with  the 
obligations  assumed  by  the  United 
States  in  the  Agreement  and  Compact, 
and  the  provisions  of  this  part. 

§  272.5    Determination  of  essential  air 
transportation. 

(a)  The  Board  shall  determine  the 
level  of  essential  air  transportation  for 
the  eligible  points  set  forth  in  S  272.3 
within  nine  (9)  months  from  the  effective 
date  of  the  Compact  of  Free  Association. 

(b)  Procedures  for  the  determination 
of  essential  air  transportation  under  this 
section,  and  review  of  that 
determination,  shall,  except  to  the 
extent  otherwise  directed  by  the  Board, 
be  governed  by  §  325.4  (except  the 
application  of  section  419(f)  in 

§  325.4(b));  §  325.6(a);  {  325.7  (except 
§§  325.7(a)(2)  and  325.7(b)(g));  §§  325.8- 
325.11;  §  325.12  (provided  that  all 
documents  shall  be  served  on  the 
President  and  the  designated  authorities 
of  the  Freely  Associated  State 
concerned):  and  §  §  325.13  and  325.14  of 
this  chapter. 

§  272.6    Considerations  In  the 
determination  of  essential  air 
transportation. 

(a)  In  the  determination  of  essential 
air  transportation  to  an  eligible  Freely 
Associated  State  point,  the  Board  shall 
consider,  among  other  factors,  the 
following: 

(1)  The  demonstrated  level  of  traffic 
demand; 

(2)  The  amount  of  compensation 
necessary  to  maintain  a  level  sf  service 
sufficient  to  meet  that  demand; 

(3)  The  extent  to  which  the  demand 
may  be  accommodated  by  connecting  or 
other  services  of  U.S.,  Freely  Associated 
State,  or  foreign  carriers  by  air — through 
U.S.,  Freely  Associated  State,  or  foreign 
points — that  provide  access  to  the  U.S. 
air  transportation  system; 
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""^(4)  Alternative  modes  of 
transportation  that  may  be  available; 
and 

(5)  The  peculiar  needs  of  the  Freely 
Associated  States  for  air  transportation 
services. 

(b)  The  Guidelines  for  Individual 
Determinations  of  Essential  Air 
Transportation  set  forth  in  Part  398  of 
this  chapter  shall  be  applied  only  to  the 
extent  the  Board  concludes  that  they  are 
applicable  to  the  special  circumstances 
affecting  transportation  to  the  Freely 
Associated  States  and  reflective  of  the 
provisions  of  this  part. 

(c)  Nothing  in  this  part  shall  be 
construed  as  providing  for  a  level  of 
essential  air  transportation  that  would 
exceed  the  level  of  service  justified  by 
the  considerations  set  forth  in  paragraph 
(a)  of  this  section. 

§272.7    Notlc*  of  discontinuance  of 
servlc*. 

(a)  An  air  carrier  or  Freely  Associated 
State  Air  Carrier  shall  not  terminate, 
suspend,  or  reduce  airaervice  to  any 
eligible  Freely  Associated  Slate  point, 
unless  it  has  given  notice  as  specified  in 
this  section,  if  as  a  result  of  the 
reduction  of  such  service  the  aggregate 
of  the  remaining  air  service  provided  to 
such  point  would  be  below: 

(1)  If  the  Board  has  not  made  a 
determination  of  essential  air 
transportation  for  such  point,  the  level 
of  service  specified  in  Order  80-9-63; 
and 

(2|  If  the  Board  has  made  a 
determination  of  essential  air 
transportation  for  such  point,  that  level 
of  essential  air  transportation. 

(b)  An  air  carrier  or  Freely  Associated 
State  Air  Carrier  wishing  to  terminate, 
suspend  or  reduce  air  service  under 
paragraph  (a)  shall  file  a  notice  of  such 
proposed  reduction  in  service  at  least  90 
days  prior  to  such  service  reduction,  in 
accordance  with  the  procedures 
specified  in  5§  323.4.  323.6,  and  323.7  of 
this  chapter. 

(c)  The  notice  shall  be  served  on  the 
President  and  the  designated  Authorities 
of  the  Freely  Associated  State 
concerned,  in  addition  to  the  persons 
specified  in  S  323.7. 

{dj  The  procedures  specified  in 
§§  323.9-323.18.  to  the  extent  applicable 
to  90-day  notices  filed  by  certificated  air 
carriers,  shall  also  be  applicable  to 
notices  of  terminations,  suspensions  or 
reductions  in  ser\ice  filed  under  this 
section. 

§  272.8    Obligation  to  continue  service. 

(a)  If  the  Board  finds  that  a  proposed 
termination,  suspension,  or  reduction  in 
service  by  an  air  carrier  or  Freely 
Associated  State  Air  Carrier  will,  or 


may.  reduce  service  to  an  eligible  Freely 
Associated  State  point  below  the  level 
of  essential  air  transportation  to  such 
point,  whether  or  not  the  Board  has 
previously  determined  the  level  of 
essential  air  transportation  to  such 
point,  the  Board  may  direct  the  air 
carrier  or  Freely  Associated  State  Air 
Carrier  concerned  to  maintain  service  to 
such  point  at  a  level  the  Board 
determines  will  ensure  essential  air 
transportation  to  such  point,  pending  the 
commencement  of  alternative  service  as 
required  to  maintain  the  level  of 
essential  air  service  previously,  or 
thereafter,  determined  by  the  Board. 

(b)  During  any  period  the  Board 
requires  an  air  carrier  or  Freely 
Associated  State  Air  Carrier  to  maintain 
a  level  of  service  proposed  to  be 
terminated,  suspended  or  reduced, 
following  the  filing  of  a  90  day  notice  in 
accordance  with  §  272.7,  the  Board  will 
provide  for  the  payment  of 
compensation  to  such  carrier  for  any 
losses  incurred  by  that  carrier  as  a 
result  of  such  required  continuation  of 
service  in  accordance  with  the 
procedures  set  forth  in  Part  324  of  this 
chapter.  If  the  carrier  is  already 
receiving  compensation  pursuant  to 

S  272.9  of  this  part,  the  Board  will 
continue  to  direct  payment  of  such 
compensation  during  any  period  the 
carrier  is  required  to  maintain  service. 
Such  payments  shall  be  made  by  the 
Department  of  State  from  funds 
appropriated  for  this  purpose. 

(c)  The  Board  will  review  its  order 
from  time  to  time  and  will  revise  the 
level  of  required  service  as  necessary  to 
maintain  only  the  level  of  essential  air 
transportation  determined  by  the  Board 
for  that  point,  considering  all  other 
service  to  such  point  in  accordance  with 
S  272.6(a)(3). 

(d)  During  the  period  any  such  air 
carrier  or  Freely  Associated  State  Air 
Carrier  is  required  to  maintain  service 
under  this  section,  the  Board  will  make 
every  effort  to  obtain  alternative 
service,  with  compensation  if  necessary, 
as  required  to  maintain  essential  air 
transportation  to  such  point. 

§  272.9    Selection  of  ■  carrier  to  provida 
essential  air  transportation  and  payment  of 

compensation. 

(a)  If  the  Board  finds  that  essential  air 
transportation  will  not  be  maintained  to 
an  eligible  Freely  Associated  State 
point,  the  Board  shall  invite  applicationb 
to  provide  the  service  required  to 
maintain  essential  air  transportation  to 
such  point. 

(b)  If  the  Board  determines  that 
essential  air  transportation  will  not  be 
provided  to  such  point  in  the  absence  of 
the  payment  of  subsidy  compensation  to 


a  carrier  or  carriers,  the  Board  shall 
determine  the  compensation  necessary, 
considering  all  other  service  to  such 
point  in  accordance  with  S  272.6  (a)(3). 
to  maintain  the  level  of  essential  air 
transportation  determined  by  the  Board 
under  S  272.5.  and  the  times  and  manner 
of  the  payment  of  such  compensation. 

(c)  The  compensation  determined  by 
the  Board  to  be  necessary  to  maintain 
essential  air  transportation  to  such  point 
shall  be  paid  by  the  Department  of  State 
out  of  funds  appropriated  for  that 
purpose,  to  the  carrier  or  carriers 
selected  by  the  Board. 

(d)  The  Board  shall  continue  to' 
specify  compensation  to  be  paid  to  a 
carrier  or  carriers  under  this  section 
only  as  long  as  the  Board  determines 
that  essential  air  transportation  will  not 
be  provided  to  the  Freely  Associated 
State  in  the  absence  of  the  payment  of 
such  compensation. 

(e)  Except  as  permitted  in  paragraph 
(0  of  this  section,  the  Board  shall  select 
a  U.S.  air  carrier  or  carriers  to  provide 
essential  air  transportation  for 
compensation. 

(f)  The  Board  may  select  a  Freely 
Associated  State  Air  Carrier,  holding  a 
foreign  air  carrier  permit  issued  in 
accordance  with  S  211.6  of  this  chapter, 
to  provide  essential  air  transportation 
for  compensation,  only  if — 

(1)  No  U.S.  air  carrier  is  available  to 
provide  the  required  essential  air 
transportation;  or 

(2)  The  compensation  necessary  for 
the  provision  of  the  required  essential 
air  transportation  would  be 
substantially  less  than  the  compensation 
necessary  if  such  essential  air 
transportation  were  to  be  provided  by  a 
U.S.  air  carrier. 

(g)  Any  order  of  the  Board  selecting  a 
Freely  Associated  State  Air  Carrier  to 
provide  such  essential  air  transportation 
shall  be  submitted  to  the  President  of 
the  United  States  not  less  than  10  days 
prior  to  its  effective  date  and  shall  be 
subject  to  stay  or  disapproval  by  the 
President. 

(h)  Among  the  criteria  that  will  be 
considered  by  the  Board  in  its 
determination  of  the  carrier  or  carriers 
to  be  selected  to  perform  the  required 
essential  air  transportation  are: 

(1)  The  desirability  of  developing  an 
integrated  linear  system  of  air 
transportation  whenever  such  a  system 
most  adequately  meets  the  air 
transportation  needs  of  the  Freely 
Associated  States  concerned; 

(2)  The  experience  of  the  applicant  in 
providing  scheduled  air  service  in  the 
vicinity  of  the  Freely  Associated  States 
for  which  essential  air  transportation  is 
proposed  to  be  provided; 


(3)  The  amount  of  compensation  that 
will  be  required  to  provide  the  proposed 
essential  air  transportation; 

(4)  The  impact  of  the  proposed  semce 
on  service  provided  to  other  Freely 
Associated  State  points;  and 

(5)  The  views  of  the  Governments  of 
the  Freely  Associated  Slates  concerned. 

(i)  The  Board  may  from  time  to  time, 
on  its  own  motion,  or  upon  application 
of  any  carrier  o^  government,  review 
and  change  its  selection  of  a  carrier  to 
provide  essential  air  transportation,  or 
its  determination  as  to  the  compensation 
necessary  to  provide  such  essential  air 
transportation. 

(j)  All  applications  or  other  documents 
filed  or  issued  in  proceedings  under  this 
section  shall  be  served  upon  the 
President  of  the  Freely  Associated  State 
concerned  and  the  Authorities 
designated  by  that  Government(s)  in 
accordance  with  Article  II,  paragraph 
10,  of  the  Federal  Programs  and  Services 
Agreement  supplemental  to  the  Compact 
of  Free  Association,  and  such 
Government  shall  be  a  party  to  any  such 
proceeding.  In  reaching  its 
determination,  the  Board  will  carefully 
consider  any  views  of  such  Government 
that  have  been  submitted. 

§  272.10    Conditions  applicabl*  to  carriers 
serving  a  subsidized  market 

(a)  The  Board  may,  after  providing  an 
opportunity  for  comment  by  the  carrier 
or  carriers  affected,  impose  service,  fare 
or  rate  conditions  on  any  U.S.,  Freely 
Associated  State,  foreign  air  carrier,  or 
foreign  carrier  by  air  as  a  precondition 
to  the  payment  of  compensation 
necessary  to  maintain  essential  air 
transportation,  whether  or  not  the 
affected  carrier  is  itself  receiving 
subsidy  compensation  in  the  market,  if  it 
Hnds  that: 

(1)  Essential  air  transportation  in  a 
Freely  Associated  State  market  or 
markets  will  not  be  provided  in  the 
absence  of  the  payment  of 
compensation; 

(2)  Specified  service,  rate  or  fare 
conditions  are  or  will  be  necessary  or 
desirable  to  minimize  the  required 
subsidy  compensation;  and 

(3)  The  imposition  of  such  conditions 
will  not  unduly  impair  the  service 
provided  in  the  market. 

(b)  To  the  extent  the  carrier  or  carriers 
upon  whom  the  conditions  are  imposed 
pursuant  to  paragraph  (a)  of  this  section 
do  not  hold  a  certificate,  permit,  or  other 
authority  from  the  Board  that  may  be 
amended  to  effectively  implement  the 
specified  conditions,  the  Board  may 
notify  the  Govemment(8)  of  the  Freely 
Associated  States  concerned  that  the 
imposition  of  such  conditions  on  those 
carriers  by  those  Governments  shall  be 


a  precondition  to  the  payment  of  the 
subsidy  compensation  required  to 
maintain  essential  air  transportation  in 
the  market  in  question.  | 

(c)  The  Board  may  withhold  or 
suspend  its  provision  for  the  payment  of 
subsidy  compensation  required  to ' 
maintain  essential  air  transportation 
unless  and  until  the  Freely  Associated 
State(s)  concerned  take  the  necessary 
action  to  impose  the  specified 
conditions  on  the  carriers  referred  to  in 
paragraph  (b)  of  this  section,  and  those 
carriers  have  complied  with  the 
speciHed  conditions. 

(d)  Any  order  of  the  Board  imposing 
conditions,  or  requiring  the  imposition  of 
conditions,  pursuant  to  this  paragraph 
shall  be  submitted  to  the  President  for 
review  not  less  than  10  days  prior  to  its 
effective  date,  and  shall  be  subject  to 
stay  or  disapproval  by  the  President. 

§  272.1 1    Effective  date  of  provisions. 

The  provisions  of  this  part  shall 
become  effective  on  the  date  of  the 
effectiveness  of  the  Compact  of  Free 
Association  and  Article  IX  of  the 
Federal  Programs  and  Services     i 
Agreement.  i 

9272.12    Termination. 

These  provisions  shall  terminate  on 
October  24, 1988,  unless  the  program  for 
the  guarantee  of  essential  air 
transportation  to  the  Federated  States  of 
Micronesia  and  the  Marshall  Islands  is 
specifically  extended  by  Congress. 

PART  302— [AMENDED] 

3.  Part  302,  Rules  of  Practice  in  Board 
Proceedings,  would  be  amended  as 
follows: 

A.  A  new  paragraph  (g)  would  be 
added  to  §  302.8,  Service  of  documents. 
to  read: 


S  302.8    Service  of  documents. 


(g)  Freely  Associated  State       \ 
Pmceedings.  In  any  proceeding  directly 
involving  air  transportation  to  the 
Federated  States  of  Micronesia,  the 
Marshall  Islands,  or  Palau,  the  Board 
and  any  party  or  participant  in  the 
proceeding  shall  serve  all  documents  on 
the  President  and  the  designated 
Authorities  of  the  Govemment{s) 
involved.  This  requirement  shall  apply 
to  all  proceedings  where  service  is 
otherwise  required,  and  shall  be  in 
addition  to  any  other  service  required 
by  this  chapter. 

B.  A  new  sentence  would  be  added  to 
the  end  of  §  302.9  Parties,  so  that  as 
revised  §  302.9  would  read:  , 


§302.9    Parties. 

The  term  "party"  wherever  used  in 
this  part  shall  include  any  individual, 
firm,  partnership,  corporation,  company, 
association,  joint  stock  association,  or 
body  politic,  and  any  trustee,  receiver, 
assignee  or  legal  successor  thereof,  and 
shall  include  the  Bureaus  of  the  Board  in 
any  proceeding.  In  any  proceeding 
directly  involving  air  transportation  to 
the  Federated  States  of  Mirconesia,  the 
Marshall  Islands,  or  Palau,  these 
Governments  or  their  designated 
Authorities  shall  be  a  party. 

C.  A  new  sentence  would  be  added  at 
the  end  of  paragraph  (c)  Additional 
service,  of  Subpart  Q,  S  302.1705  Service 
of  documents,  so  that  as  revised  (c) 
would  read: 

§  302. 1 705    Service  of  documents. 

***** 

(c)  Additional  service.  The  Board 
may,  in  its  discretion,  order  additional 
service  upon  such  persons  as  the  facts 
of  the  situation  warrant.  Where  only 
notices  are  required,  parties  are 
encouraged  to  serve  copies  of  their 
actual  pleadings  where  feasible.  In  any 
proceeding  directly  involving  air 
transportation  to  the  Federated  States  of 
Micronesia,  the  Marshall  Islands,  or 
Palau,  the  Board  and  any  party  or 
participant  in  the  proceeding  shall  ser\'e 
all  documents  on  the  President  and  the 
designated  Authorities  of  the 
Government{s)  involved. 

(Sees.  101,  203,  204,  401,  402,  403,  404,  406.  412. 
901, 1001, 1002,  lOOS.  Pub.  L  85-728,  as 
amended,  72  Stat.  737.  742.  743,  754,  757,  758, 
760,  763,  770,  783,  788,  794;  49  U.S.C.  1301. 
1323, 1324, 1371, 1372, 1373, 1374, 1376, 1382, 
1471, 1481, 1482, 1485;  Reorganization  Plan 
No.  3,  75  Stat.  837,  26  PR  5989;  E.0. 11514, 
Pub.  L.  91-90  (42  U.S.C.  4321);  84  Stat.  772.  39 
U.S.C.  5402) 

By  the  Civil  Aeronautics  Board. 
Phyllis  T.  Kaylor, 
Secretary. 
(FR  Doc.  84-33848  Filed  12-31-84;  8:45  amj 

BILUNG  CODE  6320-01-M 


14  CFR  Part  241 

Uniform  System  of  Accounts  and 
Reports  for  Large  Certificated  Air 
Carriers 

agency:  Civil  Aeronautics  Board, 

action:  Notice  of  0MB  action  on 
information  collection  requirements; 
notice  of  intent. 

summary:  As  a  result  of  reviews 
performed  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980,  the 
Office  of  Management  and  Budget 
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(OMB)  has  directed  the  CAB  to  develop 
notices  of  proposed  rulemaking  to  solicit 
comments  on  the  data  collection 
requirements  contained  in  the  CAB 
Fonn  41  "Report  of  Financial  and 
Operating  Statistics  for  Large 
Certificated  Air  Carriers"  and  the 
Passenger  Origin-Destination  Survey. 
OMB  has  granted  continued  approval  of 
the  current  collection  of  information 
requirements  in  the  Form  41  report  and 
the  Survey  for  a  limited  time. 
rOR  FURTHER  INFORMAHON  CONTACT: 
Robin  A.  Caldwell.  Chief.  Information 
Management  Division  or  Jack  Calloway. 
Chief.  Data  Requirements  Section. 
Office  of  Comptroller.  Civil  Aeronautics 
Board.  1825  Connecticut  Avenue.  NW.. 
Washington.  DC.  20428.  (202) 673-5922 
of  (202)  673-«)42.  respectively.  The  new 
addresses  after  the  move  to  the 
Department  of  Transportation  on 
January  5, 1985,  will  be  Robin  A. 
Caldwell.  Director.  Office  of  Aviation 
information  Management.  DAI-1.  or 
Jack  Calloway.  Chief.  Data 
Requirements  and  Public  Reports 
Division.  DAI-10,  Room  4125.  Research  ■ 
and  Special  Programs.  Administration. 
Department  of  Transportation.  400 
Seventh  Street.  SW..  Washington.  DC. 
20590.  (202)  426-9058  or  (202)  426-7372. 
respectively. 

SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507)  establishes  policies  and 
procedures  for  controlling  paperwork 
burdens  imposed  by  Federal  agencies  on 
the  public.  In  5  CFR  1320.14  the  Office  of 
Management  and  Budget  (OMB) 
prescribes  procedures  for  its  review  of 
requests  to  extend  approval  of 
collections  of  information  that  were 
previously  approved  by  OMB  after 
publication  in  the  Federal  Register  as 
final  rules. 

In  accordance  with  an  agreed-upon 
schedule,  the  Board  submitted  to  OMB  a 
request  for  extension  of  clearance 
approval  for  the  collection  of 
information  contained  in  CAB  Form  41 
"Report  of  Financial  and  Operating 
Statistics  for  Large  Certificated  Air 
Carriers"  and  the  Passenger  Origin- 
Destination  Survey.  Reporting 
requirements  for  these  data  collections 
are  set  forth  in  14  CFR  Part  241. 
Instructions  for  submitting  Survey  data 
are  also  included  in  two  instruction 
manuals  Instructions  to  Air  Carriers  for 
Collecting  and  Reporting  Passenger 
Origin-Destination  Surxey  Statistics 
and  Instructions  to  Air  Carriers  for 
Collecting  and  Reporting  Passenger 
Origin-Destination  Survey  Statistics — 
Special  Edition  for  Carriers  Reporting 
for  the  First  Time  on  or  after  October  1. 
1979. 


In  its  review  of  the  Form  41  report  and 
the  Survey  data  collections.  OMB  has 
invoked  its  authority  under  the 
Paperwork  Reduction  Act  of  1980.  and 
directed  the  Board  to  issue  a  "Notice  of 
Intent"  within  60  days.  That  notice 
would  inform  the  public  that  OMB  is 
requiring  the  issuance  of  notices  of 
proposed  rulemaking  to  solicit 
comments  on  changes  in  these 
information  collections.  The  60-day 
period  began  on  October  31. 1984.  the 
date  the  Board  was  notified.  We 
anticipate  that  the  Department  of 
Transportation  will  issue  the  notices  of 
proposed  rulemaking  within  a 
reasonable  time  after  it  assumes  the 
CAB'S  data  collection  authority  on 
January  1, 1985. 

Form  41  Report  of  Financial  and 
Operating  Statistics  for  Large 
Certificated  Air  Carriers 

OMB  stated  that  the  Form  41  "Report 
of  Financial  and  Operating  Statistics  for 
Large  Certificated  Air  Carriers" 
duplicates  other  government  collections 
and  is  overly  burdensome  and 
unwarranted  in  light  of  the  Airline 
Deregulation  Act  of  1978.  If  further 
stated  that  the  continuation  of  uniform, 
detailed  financial  and  operating 
reporting  of  domestic  air  transportation 
appears  to  be  contrary  to  the 
Administration's  commitment  to  airline 
deregulation.  It  requested  that  the  notice 
of  proposed  rulemaking  accommodate  a 
wide  range  of  alternatives:  including 
elimination  of  all  requirements.  In 
addition,  it  directed  that  the  notice  of 
proposed  rulemaking  request  comments 
on  the  need  for.  and  frequency  of.  the 
collection  in  light  of  the  information 
collection  requirements  imposed  on  the 
airlines  by  other  governmental  agencies 
such  as  the  Securities  and  Exchange 
Commission.  Finally,  it  directed  that  the 
notice  of  proposed  rulemaking  request 
specific  comments  from  other 
government  agencies  that  presently  use 
Form  41. 

Passenger  Origin-Destination  Survey 

OMB  directed  that  the  notice  of 
proposed  rulemaking  propose 
eliminating  the  ten  percent  sampling 
requirement  contained  in  S  19.7  of  Part 
241  (14  CFR  241)  and  substitute  in  its 
place  a  requirement  that  the  collection 
involve  a  statistically  valid  sample.  In 
addition,  it  directed  the  Board  to  request 
comments  on  the  size  of  that  sample, 
and  invite  the  public  to  propose 
alternative  methods  of  administering  the 
statutory  data  collection  requirements 
contained  in  the  Civil  Aeronautics 
Board  Sunset  Act  of  1984. 


List  of  Subjects  in  14  CFR  Part  241 

Air  carriers.  Reporting  and 
recordkeeping  requirements.  Uniform 
system  of  accounts. 

Dated:  December  26. 1984. 
Phyllii  T.  Kaylor. 
Secretary. 
(FR  Doc.  84-34013  Filed  12-31-64;  8:45  am) 

BILLMG  CODE  OSO-OI-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  31  arid  190 

Regulation  of  Certain  Leverage 
Transactions 

agency:  Commodity  Futures  Trading 
Commission. 

action:  Proposed  rules. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
publishing  elsewhere  in  thii  Federal 
Register  a  notice  announcing  the 
adoption  of  several  technical  and 
conforming  amendments  to  its  interim 
final  rules  governing  the  offer  and  sale 
to  the  public  of  certain  leverage 
contracts  which  will  permit  the  offer 
and  sale  to  the  public  of  short  leverage 
contracts  on  essentially  the  same  basis 
as  long  leverage  contracts.  The 
Commission  is  hereby  announcing  the 
proposal  of  certain  substantive 
amendments  to  the  interim  final  rules, 
consisting  of  a  proposed  definition  of  a 
proprietary  leverage  account  for  certain 
purposes,  a  proposed  amendment  to  the 
minimum  financial  requirement  for  a 
leverage  transaction  merchant  ("LTM"), 
a  proposed  additional  element  of  an 
LTM's  repurchase/resale  requirement, 
proposed  amendments  to  an  LTM's 
disclosure  requirements,  and  two 
proposed  new  rules  with  respect  to 
leverage  transactions.  The  Commission 
is  also  requesting  comment  as  to  the       | 
appropriate  carrj'ing  charge  for  leverage 
contracts  involving  foreign  currency  and 
with  respect  to  the  order  of  liquidation 
of  leverage  contracts  pursuant  to  Rule 
31.18(b). 

The  proposed  definition  of  a 
proprietary  leverage  account  essentially 
would  require  an  LTM  to  treat  and  deal 
with  the  funds  of  an  owner  of  such  an 
account  separately  from  the  funds  of 
other  leverage  customers.  An  LTM 
would  have  to  cover  leverage  contracts 
entered  into  with  proprietary  persons  to 
the  same  extent  as  other  leverage 
contracts,  but  the  cover  for  customer 
and  proprietary  leverage  contracts 
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would  have  to  be  separately  maintained 
and  identified. 

The  proposed  amendment  to  the 
minimum  fmancial  requirement  for  an 
LTM  would  increase  the  requirement  by 
an  amount  equal  to  2V2  percent  of  the 
market  value  of  the  amount  of  physical 
commodities  subject  to  short  leverage 
contracts  entered  into  by  the  LTM  which 
are  covered.  The  Commission  is 
proposing  this  amendment  to 
compensate  for  the  fact  that  an  LTM 
will  be  unable  to  cover  its  obligations  to 
leverage  customers  under  short  leverage 
contracts  by  means  of  physical 
commodities,  as  it  is  required  to  do  with 
respect  to  25  percent  of  its  obligations  to 
leverage  coustomers  under  long  leverage 
contracts. 

The  Commission  is  proposing  as  an 
additional  element  of  an  LTM's 
repurchase/resale  requirement  a 
provision  which  would  require  that  at 
any  time  an  LTM  is  offering  to  enter  into 
or  entering  into  a  new  leverage  contract, 
either  long  or  short,  involving  a 
particular  leverage  commodity,  the  LTM 
be  required  to  offfer  to  repurchase  any 
previously-entered  long  leverage 
contracts  and  to  resell  any  previously- 
entered  short  leverage  contracts 
involving  the  same  leverage  commodity. 

The  proposed  amendment  to  an  LTM's 
disclosure  requirements  would  modify 
the  current  format  of  the  customer 
Confirmation  Statement  for  a  long 
leverage  contract,  specify  the  format 
required  to  be  used  for  the  customer 
Confirmation  Statement  for  a  short 
leverage  contract,  and  replace  the 
Illustrative  Transaction  currently 
required  to  be  included  in  the  Disclosure 
Document  for  a  long  leverage  contract 
with  a  niled-in  version  of  the  proposed 
customer  Confirmation  Statements  for 
long  and  short  leverage  contracts. 

The  first  new  rule  being  proposed 
would  require  an  LTM  to  use  the  same 
set  of  bid  and  ask  prices  for  both  a  long 
and  a  short  leverage  contract  involving 
the  same  leverage  commodity,  and  also 
would  require  an  LTM  to  apply  the  same 
carrying  charge  rate  on  a  short  leverage 
contract  that  it  applies  to  a  long 
leverage  contract.  The  Commission 
believes  that  such  a  rule  is  consistent 
with  the  technical  and  conforming 
amendments  already  adopted  to 
accomodate  short  leverage  contracts  in 
that  it  will  provide  for  essentially 
equivalent  treatment  of  long  and  short 
leverage  contracts  with  respect  to 
pricing. 

The  second  proposed  new  rule  would 
require  each  LTM  to  file  a  quarterly 
report  containing  information  with 
respect  to  every  leverage  contract  which 
was  closed  out  during  the  quarter, 
whether  by  repurchase,  resale, 


liquidation  or  delivery,  including  the 
profit  or  loss  to  the  leverage  coustomer 
on  any  contract  which  is  repurchased, 
resold  or  liquidated.  The  Commission 
believes  that  such  information,  which 
would  be  required  to  be  submitted  in 
both  machine-readable  and  hard  copy 
form,  would  provide  the  Commission 
with  data  for  use  in  determining 
whether  additional  regulations  are 
necessary  to  ensure  the  financial 
solvency  of  leverage  transactions  and  to 
prevent  manipulation  and  fraud, 
particularly  with  respect  to  whether  any 
further  disclosure  requirements  are 
necessary  to  assure  proper  evaluation  of 
leverage  contracts  by  prospective 
leverage  customers. 
DATE:  Comments  must  be  submitted  on 
or  before  February  1, 1985. 
ADDRESS:  Comments  should  be  sent  to 
the  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington.  D.C.  20581.  Attention: 
Office  of  the  Secretariat. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Merrill.  Assistant  General 
Counsel.  Office  of  the  General  Counsel, 
Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington.  D.C.  20581,  telephone  (202) 
254-9880;  Lawrence  B.  Patent,  Special 
Counsel,  Division  of  Trading  and 
Markets,  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washington,  D.C.  20581,  telephone  (202) 
254-8955;  or  Paul  M.  Architzel,  Chief 
Counsel,  Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW.. 
Washington,  D.C.  20581,  telephone  (202) 
254-6990. 
SUPPIEMENTARY  INFORMATION: 

L  Background 

On  January  16, 1984  the  Commission 
adopted  interim  final  rules  which 
established  a  comprehensive  regulatory 
framework  to  govern  the  offer  and  sale 
to  the  public  of  leverage  contracts  for 
the  purchase  of  specified  leverage 
commodities.  See  49  FR  5498  (February 
13, 1984)  for  the  complete  text  of  the 
rules,  most  of  which  are  contained  in  17 
CFR  Part  31  (1984).  By  their  terms,  those 
rules  as  originally  promulgated  applied 
only  to  leverage  contracts  which  are 
initiated  by  the  leverage  customer 
purchasing  a  contract  from  a  leverage 
transaction  merchant  ("LTM"),  or  a 
"long"  leverage  contract.  The  definition 
of  such  a  contract  requires  that  delivery 
of  the  leverage  commodity  subject  to  the 
contract  be  made  by  the  LTM  to  the 
leverage  customer  after  satisfaction  of 
the  balance  due  on  the  contract  by  the 
leverage  customer.  17  CFR  31.4(w)(5) 
(1984). 


Athough  the  Commission,  when  it 
originally  adopted  the  interim  final 
rules,  did  not  include  short  leverage 
contracts  within  information  of  the  term 
"leverage  contract"  (49  FR  5498,  5528), 
the  Commission  also  took  note  of  the 
fact  that  several  commenters  on  the 
proposed  leverage  contract  definition 
had  raised  the  issue  of  whether  short 
leverage  transactions  should  also  be 
included  in  the  definition  and  thereby 
subject  to  the  Part  31  rules.  The 
Commission  indicated  that  it  would 
consider  the  issue  further  and  would 
solicit  additional  public  comment  as  to 
whether  short  leverage  transactions 
were  contemplated  under  section  19  of 
the  Commodity  Exchange  Act,  7  U.S.C. 
23  (1982),  and  if  so,  what  additional 
customer  protections  or  other  rule 
amendments  would  be  necessary  with 
respect  to  such  transactions.  Indeed, 
that  was  one  of  the  reasons  the 
Commission  deemed  the  leverage  rules 
to  be  of  an  interim  nature.  49  FR  5498. 

Shortly  after  the  Commission 
published  the  interim  final  rules  to 
govern  certain  leverage  transactions,  the 
Commission  published  a  notice  of 
proposed  rulemaking  in  which  it 
solicited  comments  concerning  whether, 
and  if  so  how,  the  interim  final  rules 
should  be  amended  to  encompass  short 
leverage  transactions.  49  FR  8624  March 
8, 1984).  The  proposed  rulemaking  notice 
contained  a  series  of  questions  upon 
which  specific  comment  was  requested. 
Those  questions  included  the  following: 

Should  the  Commission  require  the  ask 
price  of  a  short  leverage  contract  to  be 
greater  than  or  equal  to  the  bid  price  of  a  long 
leverage  contract  for  the  same  leverage 
commodity? 

Should  the  carrying  charges  for  long  and 
short  leverage  contracts  be  required  to  be 
identical? 

Should  there  be  any  different  financial 
requirements  for  an  LTM  which  also  engages 
in  short  leverage  transactions,  such  as  a 
higher  minimum  dollar  amount  of  adjusted 
net  capital,  or  additional  capital  charges 
applicable  to  short  leverage  transactions? 

How  would  the  illustrative  example  of  a 
leverage  transaction  required  by  the  interim 
rules  to  be  contained  in  the  Disclosure 
Document  furnished  to  customers  and  the 
break-even  price  calculation  required  in  the 
Confirmation  Statement  furnished  to 
customers  be  affected  by  short  leverage 
transactions? 

The  Commission  received  ten  written 
comments  on  that  proposed  rulemaking 
notice. 

The  Commission  held  a  public 
meeting  on  June  12, 1984  to  discuss 
issues  relating  to  short  leverage 
transactions.  At  the  conclusion  of  that 
meeting,  after  having  reviewed  the 
written  comments  received  in  response 
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to  its  notice  of  proposed  rulemaking  and 
having  been  advised  by  its  staff,  the 
Commission  determined  to  amend  its 
interim  final  leverage  rules  to 
encompass  short  leverage  transactions 
of  the  term  of  ten  years  or  longer.  The 
Commission  instructed  its  sla^  to 
develop  appropriate  technical  and 
conforming  changes  to  be  made 
effective  without  additional  notice  and 
comment,  and  those  appear  in  a 
separate  notice  elsewhere  in  this 
Feideial  Register.  The  Commission 
further  directed  its  staff  to  draft  certain 
proposed  substantive  new  rules  and  rule 
amendments,  some  of  which  would 
affect  long  leverage  transactions  as  well 
as  short  leverage  transactions,  and 
those  are  contained  in  this  notice  and 
are  discussed  more  fully  below. 

II.  Customer/Proprietary  Account 
Distinction 

When  the  Commission  originally 
adopted  the  interim  final  leverage  rules, 
it  did  not  adopt  a  proprietary  account 
definition  with  respect  to  leverage 
contracts.  The  Commission  also  stated, 
however,  that  under  Part  190.  the 
Commission's  bankruptcy  rules,  claims 
of  insiders  such  as  principals  or 
associated  persons  would  be 
subordinate  to  customer  claims  in  the 
case  of  a  bankruptcy  of  an  LTM.  49  FR 
5498.  5516  (February  13. 1984).  The 
Commission  has  reconsidered  this  issue, 
and  has  also  reviewed  the  Disclosure 
Documents  of  the  three  applicants  for 
registration  as  an  LTM.  two  of  which 
indicate  that  principals  of  the  LTM  have 
entered  into  leverage  contracts  for  their 
own  account  with  the  LTM.  Upon  that 
reconsideration  and  review,  the 
Commission  has  determined  to  propose 
a  distinction  between  customer  and 
proprietary  accounts  for  purposes  of 
Rule  31.12.  which  requires  the 
segregation  of  leverage  customer  funds 
from  an  LTM's  other  funds.  The 
Commission  believes  that  this  would 
help  to  insure  appropriate  treatment  of 
leverage  customers  in  the  case  of  the 
bankruptcy  of  an  LTM.  and  make  the 
treatment  of  leverage  customer  funds 
more  consistent  with  the  treatment  of 
customer  funds  by  futures  commission 
merchants.' 

The  proposed  proprietary  leverage 
account  definition  would  be  contained 
in  Rule  31.4(e)  and  would  parallel  the 
proprietary  account  definition  for 
futures  commission  merchants 
contained  in  Rule  1.3(y)  (17  CFR  1.3(y) 


(1984)).  Essentially,  a  proprietary 
leverage  account  would  be  an  account 
which  is  at  least  ten  percent  owned  by  a 
principal,  an  associated  person  or  a 
manager  of  the  LTM.  or  by  someone 
involved  with  handling  leverage 
customer  funds  or  recordkeeping  related 
to  such  funds. 

The  Commission's  intent  in  proposing 
the  customer/proprietary  account 
distinction  is  to  make  sure  that  the  funds 
of  the  owners  of  proprietary  leverage 
accounts  are  not  commingled  with  the 
funds  of  other  leverage  customers,  and 
that  the  cover  for  an  LTM's  obligations 
to  leverage  customers  is  held  separate 
from  and  can  he  separately  identified 
from  cover  for  leverage  contracts  of 
proprietary  leverage  account  owners. 
The  customer/proprietary  account 
distinction,  therefore,  would  not  apply  to 
Rule  31.8  regarding  cover,  and  an  LTM 
would  have  to  cover  leverage  contracts 
held  by  owners  of  proprietary  leverage 
accounts  to  the  same  extent  as  leverage 
contracts  held  by  other  customers.  Such 
cover  for  proprietary  leverage  accounts, 
however,  would  have  to  be  maintained 
in  an  account  with  a  futures  commission 
merchant  which  is  separate  from  the 
account  containing  cover  for  leverage 
customers,  in  the  case  of  futures  and 
exchange-traded  options  used  as  cover. 
Physical  cover  for  leverage  contracts 
held  by  leverage  customers  would  also 
have  to  be  separately  identifiable  from 
physical  cover  for  leverage  contracts 
held  by  owners  of  proprietary  leverage 
accounts.*  This  will  insure  that  all 
leverage  contracts  entered  into  by  an 
LTM  are  properly  covered  so  as  to 
enhance  the  LTM's  financial  condition 
and  at  the  same  time  further  assure  that 
if  an  LTM  becomes  bankrupt,  leverage 
customers  receive  priority  treatment 
over  the  owners  of  proprietary  leverage 
accounts. 

The  Commission  is  also  proposing  to 
make  the  customer/proprietary  account 
distinction  applicable  to  Rule  31.11. 
which  sets  forth  an  LTM's  disclosure 
requirements,  except  for  paragraph  (k) 
of  Rule  31.11,  which  requires  an  LTM  to 
send  a  confirmation  statement  to  a 
leverage  customer  within  24  hours  after 
entry  into  a  leverage  contract.  An  LTM, 
therefore,  would  not  have  to  provide  the 
owner  of  a  proprietary  leverage  account 
with  a  Disclosure  Document.  (An  LTM 
would  be  free  to  do  so,  however.)  The 
owner  of  a  proprietary  account,  such  as 
an  associated  person  or  a  principal  of  an 


LTM.  should  be  familiar  with  the 
information  contained  in  such  a 
document  based  upon  the  person's 
affiliation  with  the  LTM.  An  LTM  would 
be  required,  however,  to  send  a 
confirmation  statement  to  an  owner  of  a 
proprietary  account  who  enters  into  a 
leverage  contract  just  as  it  does  for  any 
other  customer.  • 

The  Commission  is  further  proposing 
to  require  than  LTM  indicate  on  the  new 
quarterly  report  whether  a  particular 
leverage  contract  was  held  by  a 
leverage  customer  or  by  a  proprietary 
person.  See  proposed  Rule  31.26. 

The  customer/proprietary  t^ccount 
distinction  would  not  apply  to  thf 
remainder  of  the  leverage  piles.  For 
example,  under  Rule  31.9(b)l9J.  an 
undermargined  proprietary  leverage 
account  would  be  subject  to  the  same 
safety  factor  change  (or  "haircut")  as 
any  other  leverage  account.*  The 
repurchase  and  resale  rule  (Rule  31.10). 
the  margin  call  rule  (Rule  31.18)  and  the 
limited  right  to  rescind  rule  (Rule  31.23) 
would  be  applicable,  as  would  the  rules 
regarding  unlawful  representations  and 
prohibiting  guarantees  against  loss 
(Rules  31.19  and  31.20).  An  LTM  would 
have  to  maintain  the  same  records 
regarding  a  leverage  contract  with,  and 
make  the  same  reports  to.  the  owner  of  a 
proprietary  account  (Rules  31.14,  31.15 
and  31.17).  An  LTM's  monthly  reporting 
requirement  under  Rule  31.16  would 
make  no  distinction  between  customer 
and  proprietary  leverage  accounts,  and 
all  leverage  contracts  entered  into  by 
the  LTM  would  be  reported  together. 
The  Commission  may.  however,  make  a 
special  call  for  information  to  compare 
proprietary  leverage  accounts  with 
leverage  customer  accounts  [see  Rule 
31.14(a)).  and  Commission  auditors  may 
also  examine  an  LTM's  records  to  make 
such  a  comparison.  If  the  Commission 
adopts  the  customer/proprietary 
account  distinction  as  proposed, 
therefore,  most  of  the  LTMs  operations 
would  be  unchanged  with  respect  to 
leverage  contracts  entered  into  by 
persons  who  would  be  deemed 
proprietary,  except  to  the  extent 
changes  are  necessary  to  ensure  that 
funds  and  cover  for  leverage  contracts 
of  leverage  customers  are  segregated 
from  funds  and  cover  for  leverage 
contracts  of  proprietary  leverage 
account  owners. 


'  The  Commisaion  i*  also  proposing  a  conforming 
change  lo  the  dennidon  of  "non-public  customer" 
under  the  Bankruptcy  Rules  lo  include  the  owner  of 
a  proprietary  leverage  account.  See  proposed 
amendment  to  Rule  190.(n|t>b). 


'  If  the  Commission  adopts  the  customer/ 
proprietary  account  distinction,  it  may  determine  to 
make  certain  minor,  technical  changes  to  Form  2- 
FR.  the  LTM  financial  reporting  form,  lo  reflect  the 
distinction,  particularly  with  respect  to  the  cover 
schedules.  See  also  Rule  31.8(c). 


*  The  owner  of  a  proprietary  leverage  account 
should  also  l>e  subject  to  the  same  margine 
requirements,  and  the  same  bid  and  ask  prices,  as 
any  other  customer. 
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III.  Minimum  Financial  Requirement 

The  Commission  is  proposing  an 
amendment  to  the  minimum  financial 
requirement  for  an  LTM  (Rule  31.9(a).  17 
CFR  31.9(a)  (1984))  which  would 
increase  the  requirement  by  an  amount 
equal  to  2V^  percent  of  the  market  value 
of  the  amount  of  physical  commodities 
subject  to  short  leverage  contracts 
entered  into  by  the  LTM  which  are 
covered.  The  Commission  is  proposing 
this  amendment  to  compensate  for  the 
fact  that  an  LTM  will  be  unable  to  cover 
its  obligations  to  leverage  customers 
under  short  leverage  contracts  by  means 
of  physical  commodities,  as  it  is 
required  to  do  with  respect  to  25  percent 
of  its  obligations  to  leverage  customers 
under  long  leverage  contracts. 

The  Commission  adopted  the  25 
percent  floor  with  respect  to  the  amount 
of  cover  for  long  leverage  contracts  that 
must  consist  of  physical  commodities  for 
several  reasons.  The  Commission  was 
concerned  that  there  be  ready 
availability  of  the  commodity  to  satisfy 
demands  for  delivery  and  that  cover 
adequately  reflect  price  changes  in 
commercial  or  retail  channels,  and  the 
Commission  also  belived  that  it  was 
important  to  prevent  the  mere  re- 
packaging of  futures  contracts.  49  FR 
5498.  5514  (February  13, 1984).  With 
respect  to  short  leverage  contracts,  the 
Commission  recognizes  that  it  is  not 
possible  for  an  LTM  to  cover  its 
obligations  on  short  leverage  contracts 
by  means  of  a  physical.  The 
Commission  believes,  however,  that 
cover  is  crucial  to  assuring  the  fmancial 
solvency  of  leverage  transactions  and 
the  financial  integrity  of  LTMs.  upon 
whom  leverage  customers  are  solely 
dependent  for  performance  on  their 
contracts,  and  that  it  is  therefore 
important  that  cover  adequately  reflect 
price  changes  in  commercial  or  retail 
channels.  Since  futures  or  exchange- 
traded  options  will  not  serve  that 
function  as  well  as  physicals,  the 
Commission  believes  that  an  increased 
minimum  financial  requirement  for  an 
LTM  which  enters  into  a  short  leverage 
contract  is  necessary. 

The  Commission  arrived  at  the 
proposed  additional  requirement  of  2Vi 
percent  of  the  market  value  of  the 
amount  of  physical  commodities  subject 
to  short  leverage  contracts  entered  into 
and  covered  by  the  LTM  as  follows. 
When  an  LTM  enters  into  a  short 
leverage  contract,  the  LTM  is  committed 
to  take  delivery  of  the  commodity 
subject  to  the  leverage  contract  at  the 
price  at  which  the  contract  is  entered 
into,  should  the  leverage  customer  elect 
to  make  delivery.  Essentially,  the  LTM 
has  a  commitment  to  take  delivery  in  the 


future,  and  the  safety  factor  charge 
("haircut")  which  a  futures  commission 
merchant  must  apply  to  fixed-price 
commitments  which  are  covered  by  an 
open  futures  contract  or  commodity 
option  is  10  percent  of  the  market  value. 
See  17  CFR  1.17(c)(5)(ii)(D)  (1984). 
Applying  10  percent  against  the  25 
percent  of  cover  for  short  leverage 
contracts  which  will  be  in  futures  or 
exchange-traded  options  rather  than  in 
physicals,  as  is  the  case  for  long 
leverage  contracts,  results  in  the  2Vk 
percent  proposed  additional  adjusted 
net  capital  requirement. 

The  Conmiission  wishes  to  note  that 
the  proposed  additional  2Vi  percent 
adjusted  net  capital  requirement  applies 
to  covered  short  leverage  contracts.  As 
is  the  case  with  long  leverage  contracts, 
an  LTM  must  cover  90  percent  of  its 
total  obligations  to  leverage  customers 
under  short  leverage  contracts  and, 
accordingly,  up  to  10  percent  of  such 
obligations  could  be  uncovered.  For  any 
uncovered  short  leverage  contracts,  the 
LTM's  minimum  adjusted  net  capital 
requirement  is  increased  by  an  amount 
equal  to  20  percent  of  the  market  value 
of  the  physical  commodities  subject  to 
such  uncovered  leverage  contracts 
under  existing  Rule  31.9(a).  17  CFR 
31.9(a)  (1984).  This  would  be  unchanged 
by  the  proposed  amendment,  and  the 
proposed  amendment  would  also  not  be 
cumulative  for  uncovered  short  leverage 
contracts,  i.e..  the  appropriate  addition 
to  the  LTM's  minimum  adjusted  net  ; 
capital  requirement  for  its  uncovered 
obligations  would  remain  at  20  percent, 
and  would  not  increase  to  22  Vi  percent. 
The  effect  of  the  proposed  amendment 
can  be  illustrated  by  assuming  that  an 
LTM  has  entered  into  $5  million  worth 
of  long  leverage  contracts,  with  $100,000 
of  that  amount  uncovered,  and 
$1,050,000  worth  of  short  leverage 
contracts,  with  $50,000  of  that  amount 
uncovered.  Such  an  LTM's  minimum 
adjusted  net  capital  requirement  would 
be  $2,500,000,  plus  $30,000  (20  percent  of 
the  uncovered  amount  of  $150,000),  plus 
$25,000  [2¥i  percent  of  the  $1,000,000 
covered  short  leverage  contracts),  for  a 
total  of  $2,555,000.* 

IV.  Repurchase /Resale  of  Leverage 
Contracts 

In  the  separate  release  published 
elsewhere  in  this  Federal  Register 
announcing  the  adoption  of  several 
technical  and  conforming  amendments 
to  the  interim  final  leverage  rules,  the 


Mf  the  proposed  amendment  to  !  31.9(a)  is 
adopted,  appropriate  changes  will  be  made  to  the 
Stalement  of  the  Computation  of  the  Minimum 
Capital  Requirements  on  Form  2-FR  to  reflect  ^he 
amendment. 


Commission  announced  an  amendment 
to  Rule  31.10  to  encompass  short 
leverage  contracts.  That  amendment 
makes  clear  that  when  an  LTM  is 
offering  to  enter  into  or  entering  into 
new  short  leverage  contracts  in  a 
particular  leverage  commodity,  the  LTM 
must  at  that  time  also  be  offering  to 
resell  to  its  leverage  customers  any 
previously-entered  short  leverage 
contract  involving  the  same  leverage 
commodity.  That  amendment  conformed 
an  LTM's  requirement  for  short  leverage 
contracts  with  the  LT^'s  existing 
requirement  for  long  leverage  contracts, 
which  prohibited. an  LTM  from  offering 
to  enter  into  or  entering  into  new  long 
leverage  contracts  in  a  particular 
leverage  commodity  unless  the  LTM 
was  simultaneously  offering  to 
repurchase  from  its  leverage  customers 
any  previously-entered  long  leverage 
contracts  involving  the  same  leverage 
commodity. 

The  Commission  is  now  proposing  an 
additional  element  to  the  repurchase/ 
resale  requirement.  Rule  31.10  as 
amended  would  provide  that  at  any  time 
an  LTM  is  offering  to  enter  into  or 
entering  into  a  new  leverage  contract, 
either  long  or  short,  involving  a 
particular  leverage  commodity,  the  LTM 
would  be  required  to  offer  to  repurchase 
any  previously-entered  long  leverage 
contracts  and  to  resell  any  previously- 
entered  short  leverage  contracts 
involving  the  same  leverage  commodity. 
The  Comnrission  believes  that  this 
proposal  is  consistent  with  proposed 
new  Rule  31.25  regarding  the  use  of  the 
same  bid  and  ask  prices  for  long  and 
short  leverage  contracts  involving  the 
same  leverage  commodity,  which  is 
discussed  more  fully  below.  One  reason 
the  Commission  is  proposing  Rule  31.25 
is  to  discipline  an  LTM's  bid-ask  spread, 
a  rationale  supported  by  each  of  the 
commenters  on  the  March  8, 1984 
proposed  rulemaking  notice  who 
addressed  this  concept.  The 
Commission  believes  that  this  discipline 
could  be  undercut  seriously  if  an  LTM 
were  permitted,  for  example,  to  enter 
into  a  new  short  leverage  contract  at  its 
current  bid  price  without  at  the  same 
time  being  required  to  offer  to 
repurchase  an  existing  long  leverage 
contract  involving  the  same  leverage 
commodity  at  the  same  bid  price.  An 
LTM  would,  however,  continue  to  be 
able  to  enter  into  new  long  leverage 
contracts  without  also  offering  to  enter 
into  new  short  leverage  contracts 
involving  the  same  leverage  commodity, 
and  vice  versa. 
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V.  Disclosure  and  Customer 
Connrmation  Statement 

The  Commission  is  also  proposing 
certain  amendments  to  Rule  31.11  with 
respect  to  an  LTM's  disclosure 
requirements.  These  amendments  are 
intended  further  to  incorporate  rulos  for 
short  leverage  tamsactions  into  Part  31 
of  the  Commission's  leverage 
regulations.  For  purposes  of  clarity  and 
consistency  with  the  proposed 
amendments,  the  Commission  is  also 
proposing  revisions  in  its  disclosure 
requirements  regarding  long  leverage 
transactions.  Specifically,  amendments 
are  being  proposed  to  paragraphs  |a)(l), 
(u)(3).  (k)(1)  and  (k)(2)  of  Rule  31.11. 
The  Commission  is  proposing  two 
signiHcant  changes  to  the  Customer 
Confirmation  Statement  for  a  lonij 
leverage  contract.  First,  the  Commibsion 
is  proposing  to  amend  Rule  31.1Hk)|l)(ii) 
by  including  a  new  paragraph  (J)  which 
would  require  that  the  equity  in  the 
leverage  customer's  account  at  the  time 
the  transaction  occurs  be  provided  on 
the  Confirmation  Statement.  In  addition, 
paragraph  (L)  would  he  amended  to 
delete  the  requirement  that  the 
Confirmation  Statement  for  a  long 
leverage  transaction  contain  a  break- 
even calculation.  Instead,  the  LTM 
would  be  required  to  furnish  on  the 
Confirmation  Statement  a  formula 
which  the  customer  could  use 
independently  to  calcul.ite  an  estimate 
of  the  break-even  value  of  the  log 
leverage  transaction. 

.Minor  conforming  amendments  are 
also  being  proposed  in  the  form  and 
order  of  the  required  information 
contained  in  the  Confirmation 
Statement.  The  Commission  notes  that 
the  Confirmation  Statement  for  a  long 
leverage  transaction  contains 
information  similar  to  that  currently 
required  in  the  rules,  but  in  a  slightly 
different  format.  The  Commission 
believes  the  proposed  Confirmation 
Statement  format  more  accurately 
reflects  the  information  needed  to 
estimate  a  leverage  contract's  break- 
even price  over  the  period  a  leverage 
customer  anticipates  holding  the 
leverage  contract. 

The  Commission  is  proposing  a 
similar  Confirmation  Statement  form.il 
for  a  short  leverage  contract. 
Accordingly,  the  Commission  is 
proposing  that  new  paragraphs 
(k)(2)(ii)(A)  through  |S)  be  adopted, 
which  will  apply  to  a  short  leverage 
contract  and  which  are  modeled  on 
paragraphs  (k)(l)(ii){AHT).  applicable 
to  a  long  leverage  contract.  The 
Commission  notes  that  information 
concerning  the  total  unpaid  balance  [son 
paragraph  (k)(l)(ii)(Fl  applicable  to  a 


long  leverage  contract)  is  not  applicable 
to  a  short  leverage  contract  and  thus  is 
not  being  required  on  the  short  leverage 
contract  ConHrmation  Statement. 

The  Commission  is  also  proposing  to 
amend  Rule  31.11(a)(3)  to  require  that 
filled-in  versions  of  the  Confirmation 
Statement  for  a  long  and  a  short 
leverage  transaction  reflecting  a  single 
leverage  commodity  purchase  and  sale 
be  reprinted  in  the  Disclosure 
Document.  This  would  replace  the 
Illustrative  Transaction  and  break-even 
calculation  currently  required.  The 
proposed  formats  for  the  Confirmation 
Statement  for  long  and  short  leverage 
tra.Tsactions  appear  at  the  end  of  this 
Federal  Register  release.  The 
Commission  wishes  to  note  that  an 
LTM,  if  it  prefers,  may  begin  to  use  the 
proposed  Confirmation  Statements  for 
long  and  short  leverage  transactions  at 
such  time  that  it  amends  its  Disclosure 
Document,  although  the  modification  to 
the  forms  for  such  leverage  contracts 
will  not  be  mandatory  until  final  rules 
are  adopted. 

The  proposed  revisions  to  Rule  31.11 
(a)(3),  (k)(l)  and  (k)(2)  necessitate 
certain  conforming  amendments  to  Rule 
31.11(a)(1).  Proposed  amendments  to 
Rule  31.11(a)(1)  would  delete  reference 
in  the  bold-faced  risk  disclosure 
statement  to  the  required  Illustrative 
Transaction  which  includes  a  break- 
even calculation.  New  language  would 
be  inserted  to  require  that  the  LTM 
provide  a  formula  for  the  customer  to 
calculate  an  estimate  of  the  break-even 
value  of  the  leverage  transaction  which 
appears  on  the  filled-in  Confirmation 
Statement  in  the  Disclosure  Document. 

VI.  Bid  and  Ask  Prices  and  Carrying 
Charges 

The  first  new  rule  being  proposed  by 
the  Commission,  proposed  Rule  .31.25. 
would  require  an  LT.M  to  use  only  one 
set  of  bid  and  ask  prices  for  contracts 
involving  the  same  leverage  commodity, 
whether  a  long  or  short  leverage 
contract  is  involved.  Although  the 
Commission  recognizes,  and  leverage 
customers  and  prospective  leverage 
customers  must  be  informed,  that  an 
LTM  has  complete  discretion  in  setting 
its  bid  and  ask  prices,  the  Commission 
believes  that  it  is  essential  that  an  LTM 
not  be  allowed,  for  example,  to  enter 
into  a  short  leverage  contract  at  a 
different  price  from  that  which  it  is 
willing  to  repurchase  a  long  leverage 
contract  involvirig  the  same  levenige 
commodity.  Without  such  a  requirement, 
an  LTM  would  be  free  to  use  different 
prices  for  long  and  short  leverage 
transactions  which  favored  the  LTM  in 
both  cases,  and  the  Commission 
believes  such  a  situation  would  be 


susceptible  to  manipulation  and  fraud. 
The  Commission  notes  that  four 
commenters,  including  the  three 
applicants  for  registration  as  LTMs. 
addressed  this  issue  in  response  to  the 
March  8, 1984  proposed  rulemaking 
notice.  Each  of  those  commenters 
supported  a  requirement  that  the  same 
set  of  bid  and  ask  prices  be  used  for 
long  and  short  leverage  contracts 
involving  the  same  leverage  commodity, 
claiming  that  this  would  serve  to 
discipline  an  LTM's  bid-ask  spread. 

Paragraph  (b)  of  proposed  Rule  31.25 
would  require  that  an  LTM  apply  the 
same  carrying  charge  rate  on  a  short 
leverage  contract  that  it  applies  to  a 
long  leverage  contract.  The  Commission 
believes  that  the  carrying  charges 
associated  with  a  leverage  contract  are 
a  critical  component  of  the  overall  costs 
of  a  leverage  contract  and  that  it  is  just 
as  important  to  require  equal  treatment 
of  leverage  customers  with  long  and 
short  leverage  contracts  with  respect  to 
carrying  charges  as  it  is  with  respect  to 
bid  and  ask  prices  in  order  to  prevent 
manipulation  and  fraud  and  ensure 
financial  integrity. 

Proposed  Rule  31.25(b)  provides  that 
in  the  case  of  a  long  leverage  contract, 
an  LTM  can  assess  carrying  charges 
only  on  the  upaid  balance  of  the 
contract  which  is  the  total  initial  value 
of  the  contract,  using  the  ask  price  when 
the  contract  was  executed,  minus  any 
margin  deposits  made  in  connection 
with  the  contract.  (Mathematically,  the 
same  result  is  achieved  if  the  LTM 
assesses  carrying  charges  on  the  total 
initial  value  of  the  contract  and  the 
leverage  customer  is  credited  with  an 
amo'int  based  on  the  same  carrying 
charge  rate  multiplied  by  any  margin 
deposits  made  in  connection  with  the 
contract.)  In  the  case  of  a  short  leverage 
contract,  proposed  Rule  31.25(b)  would 
require  that  an  LTM  credit  a  leverage 
customer  holding  an  open  short  leverage 
contract  with  carrying  charges 
computed  on  the  total  initial  value  of  the 
contract,  using  the  bid  price  when  the 
contract  was  executed,  plus  any  margin 
deposits  made  by  the  leverage  customer 
in  connection  with  the  contract.  The 
Commission  understands  that  those 
applicants  for  registration  as  LTMs 
which  claim  to  be  engaged  currently  in 
entering  into  short  leverage  transactions 
compute  carrying  charges  credited  to  the 
short  leverage  customer  in  the  same 
manner  as  set  forth  in  proposed  Rule 
31.25(b). 

The  effect  of  the  proposed  new  rule 
can  be  illustrated  by  assuming  that  an 
LTM  has  a  bid-ask  spread  for  100 
ounces  of  gold  bullion  of  $390/$400  per 
ounce,  an  initial  margin  rate  of  20 
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percent,  and  a  carrying  charge  rate  of  10 
percent  per  year.  If  the  LTM  enters  into 
a  long  and  a  short  contract  on  the  same 
day  and  there  are  no  margin  deposits 
other  than  the  initial  margin  for  one 
year,  and  no  changes  are  made  in  the 
variable  carrying  charge  rate  during  the 
year,  the  following  results  will  occur. 
The  leverage  customer  entering  into  the 
long  leverage  contract,  which  has  a  total 
initial  value  of  $40,000.  pays  $8,000  in 
initial  margin  and  is  assessed  $3,200  in 
carrying  charges  during  the  first  year. 
The  leverage  customer  who  entered  into 
the  short  leverage  contract,  which  has  a 
total  initial  value  of  $39,000,  pays  $7,800 
in  initial  margin  and  is  credited  with 
$4,680  in  carrying  charges  during  the 
first  year.  Any  additional  margin 
deposits  made  in  connection  with  a  long 
leverage  contract  reduce  the  unpaid 
balance  on  which  carrying  charges  are 
assessed,  while  any  additional  margin 
deposits  made  in  connection  with  a 
short  leverage  contract  increase  the 
amount  on  which  carrying  charges  are 
credited.  Margin  levels  for  long  and 
short  contracts  are  not  required  to  be 
identical.  Transaction  costs  such  as 
initial  commissions  do  not  affect  these 
computations. 

Only  one  commenter  addressed 
directly  the  question  posed  in  the  March 
8. 1984  proposed  rulemaking  notice  as  to 
whether  the  carrying  charges  for  long 
and  short  leverage  contracts  should  be 
required  to  be  i^^entical,  and  that 
commenter  stated  that  carrying  charges 
must  be  set  at  identical  levels  for  short 
and  long  contracts.  Another  commenter 
stated  that  the  Commission  should  not 
require  that  carrying  charges  be  paid  for 
short  leverage  contracts. 

VII.  Quarterly  Reporting  Requirement 

The  Commission  originally  proposed  a 
Rule  31.11(a)(5)  which  would  have 
required  an  LTM  to  disclose  the  net  gain 
or  loss  for  all  customers  on  leverage 
contracts  closed  out  or  liquidated  for  the 
precedmg  year  and  the  preceding  three 
years.  The  Commission  determined  not 
to  adopt  such  a  rule  based  in  part  upon 
a  recognition  of  the  difficulty  of 
reconstructing  prior  trading  data  and  the 
fact  that  trading  was  directed  by  the 
individual  customer  and  not  the  LTM." 
Prospective  application  of  such  a 
reporting  requirement  under  proposed 
new  Rule  31.26  should  alleviate  the  first 
concern  and  the  second  concern  does 
not  obviate  the  usefulness  of  the  data  in 


assessing  proper  disclosure  and  the 
bases  under  which  leverage  should  be 
expanded.  In  particular,  such  a  program 
could  provide  the  Commission  with  data 
to  be  used  in  considering  whether  any 
further  requirements  are  necessary. 

The  information  which  would  be 
required  in  the  quarterly  report  is  set 
forth  in  proposed  Rule  31.26(a).  Every 
leverage  contract  which  was  closed  out 
during  the  quarter,  whether  by 
repurchase,  resale,  liquidation  or 
settlement  by  delivery,  must  be  listed." 
The  data  required  with  respect  to  each 
such  contract  includes  identifying 
information  such  as  the  leverage 
commodity  and  contract  involved, 
whether  the  contract  was  long  or  short, 
and  the  method  of  close-out.  The  dates 
the  contract  was  entered  into  and  closed 
out  must  be  included,  as  well  as  the 
relevant  prices  at  each  date.  The 
Commission  al.jo  proposes  that  the 
leverage  customer  account 
indentification  number,  whether  the 
customer  had  a  commercial  or 
noncommercial  leverage  account,  and 
whether  the  customer  was  the  owner  or 
holder  of  a  proprietary  leverage  account 
be  included. 

For  any  leverage  contract  which  is 
closed  out  by  repurchase,  resale  or 
liquidation,  the  LTM  would  also  have  to 
report  the  profit  or  loss  incurred  by  the 
leverage  customer  on  the  contract.''  In 
the  case  of  a  long  leverage  contract, 
profit  or  loss  shall  be  determined  by 
subtracting,  from  the  total  value  of  the 
contract  based  on  the  leverage 
transaction  merchant's  bid  price  at  the 
time  of  repurchase  or  liquidation,  the 
total  value  of  the  contract  based  on  the 
ask  price  at  which  the  contract  was 
entered  into,  minus  any  amoimts  paid  or 
owed  by  the  leverage  customer  to  the 
leverage  transaction  merchant,  including 
initial,  carrying  and  termination  charges, 
plus  any  amounts  paid  or  credited  by 
the  leverage  transaction  merchant  to  the 
leverage  customer,  in  connection  with 
the  leverage  contract.  In  the  case  of  a 
short  leverage  contract,  profit  or  loss 


»  See  49  FR  MSe.  5507-5508  (February  13. 1984) 
The  Commisiion  aico  noted* at  that  time  that  is 
clearly  had  authority  to  adopt  such  a  rule,  and  that 
it  would  monitor  closely  the  appropriateness  of  the 
disclosure  requirements  and  make  further 
adjustments  as  necessaiy,  including  requiring 
performance  disclosure. , 


•  No  information  would  be  required  with  respect 
to  leverage  contacts  closed  out  by  rescission.  An 
LTM's  monthly  report  must  include  the  number  of 
leverage  contracts  rescinded  during  the  month  and 
the  Commission  requires  that  a  leverage  customer 
can  only  be  assessed  actual  price  losses  from  the 
time  of  entering  into  the  contract  until  rescission. 
Rule  3M6{f)  (17  CFR  31.16(fl  (1984)).  which  has  been 
redesignated  as  Rule  31.18(a)(6).  and  Rule  31.23  (17 
CFR  31.23  (1984)). 

'  No  such  information  would  be  required  with 
respect  to  leverage  contracts  settled  by  delivery, 
since  the  ultimate  profit  or  loss  to  the  leverage 
customer  in  such  case  depends  on  the  amount 
which  the  leverage  customer  obtains  upon  sale  of 
the  delivered  commodity,  or  the  amount  which  the 
leverage  customer  paid  to  obtain  the  commodity  in 
order  to  make  delivery,  in  commercial  or  retail 
channels. 


shall  be  determined  by  subtracting,  from 
the  total  value  of  the  contract  based  on 
the  bid  price  at  which  the  contract  was 
entered  into,  the  total  value  of  the 
contract  based  on  the  leverage 
transaction  merchant's  ask  price  at  the 
time  of  resale  or  liquidation,  minus  any 
amounts  paid'or  owed  by  the  leverage 
customer  to  the  leverage  transaction 
merchant,  including  initial,  carrying  and 
termination  charges,  plus  any  amounts 
paid  or  credited  by  the  leverage 
transaction  merchant  to  the  leverage 
customer,  in  connection  with  the 
leverage  contract.  A  positive  difference 
will  indicate  a  profit  and  a  negative 
difference  will  indicate  a  loss. 

The  Commission  is  proposing  to 
require  that  the  quarterly  report  be 
provided  in  both  machine-readable  and 
hard  copy  form,  similar  to  the  reports 
required  to  be  made  by  contract  markets 
on  reportable  option  traders  See  Rule 
16.02  (17  CFR  16.02  (1984)).  Since  there 
are  only  three  applicants  for  registration 
as  an  LTM,  the  Commission  is  not 
proposing  a  specific  format  and  coding 
structure  for  the  report,  but  is  instead 
proposing  a  procedure  whereby  each 
firm  would  have  to  submit  a  proposed 
format  and  coding  structure  for 
Commission  approval  according  to  a 
specified  timetable.  The  Commission's 
automated  data  processing  staff  will 
work  with  the  firms  to  develop  the 
appropriate  format  and  coding  structure. 

The  Commission  is  also  proposing 
that  the  hard  copy  of  the  quarterly 
report  be  accompanied  by  a  complete 
and  accurate  list  of  all  leverage 
customers  who  had  a  leverage  contract 
repurchased,  resold,  liquidated  or 
settled  by  delivery  during  the  quarter 
covered  by  die  report.  Such  a  list  would 
include  only  such  leverage  customers, 
and  would  not  include  inactive 
customers  or  those  who  only  entered 
into  or  rescinded  contracts  during  the 
quarter.  This  list  would  have  to  be  in 
numeric  order  by  customer  account 
identification  number  and  in  addition  to 
including  that  number,  it  would  contain 
the  leverage  customer's  name,  address 
and  telephone  number.  The  purpose  of 
such  a  list  is  so  the  Commission  can 
verify  the  data  in  the  quarteriy  report, 
which  the  Commission  would  expect  to 
do  on  a  spot  check  basis.  Any  studies 
which  the  Commission  would  make  on 
the  basis  of  the  data  submitted  on  the 
quarterly  report  would  contain  no 
identifying  information  with  respect  to 
any  leverage  customer,  and  the 
Commission  would  generally  not  release 
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any  information  with  respect  to  a 
particular  leverage  customer.* 

The  Commission  is  also  considering 
whether  to  require  that  the  information 
to  be  submitted  in  the  quarterly  report 
be  furnished  beginning  as  of  January'  1. 
1965. 

VIII.  Carrying  Charges  for  Leverage 
Cootracts  Involving  Foreign  Currency 

The  Conunission  is  also  requesting 
comment  about  the  appropriateness  of 
permitting  the  same  type  of  carrying 
charges  for  leverage  contracts  on  foreign 
currencies  as  is  used  for  leverage 
contracts  on  metals.  In  particular,  while 
metals  holdings  do  not  yield  interest, 
foreign  currency  deposits  in  many  cases 
are  interest  bearing.*  In  the  case  of  a 
particular  foreign  currency,  carrying 
charges  should  reflect  the  difference 
between  the  applicable  U.S.  interest  rate 
and  the  corresponding  (in  maturity  and 
risk)  interest  rate  applicable  to  the 
particular  foreign  currency. 

»A8  a  result,  the  Commission  beheves 
that  leverage  customers  would  be 
unfairly  treated  if  they  were  required  to 
pay  the  LTM  a  carrying  charge  on  long 
foreign  currency  leverage  contracts  at  or 
about  the  prevailmg  U.S.  interest  rates. 
By  the  same  token.  LTMs  could  be 
disadvantaged  if  they  were  required  to 
pay  to  leverage  customers  holding  short 
foreign  currency  leverage  contracts  a 
carrying  charge  at  or  about  prevailmg 
U.S.  interest  rates. '"  However,  there  is 
no  requirement  that  leverage  contracts 
on  a  particular  commodity.  Further,  any 
possible  advantage  to  customers  holding 
short  foreign  currency  leverage 
contracts  would  not  necessarily  correct 
the  disadvantage  to  long  leverage 
customers. 

In  particular,  the  Commission  is 
requesting  comment  on  whether,  and  if 
so  why.  carrying  charges  should  be 
permitted  on  leverage  contracts 
involving  foreign  currencies. 
Commenters  who  believe  that  such 
carrying  charges  should  be  permitted 
should  also  indicate  the  nature  and 
amount  of  the  carrying  charge  they 
deem  appropriate  and  why  certain 
leverage  customers  would  not  be 
disadvantaged  by  such  carrying  charges 
on  foreign  currencies. 


'See  Mction  8  of  the  Cofflmodity  Exchange  .^ct. 
M  amended.  7  U  S  C.  12  (1982).  and  Commission 
Rule  145.5(0  l'-7  CFR  115.5<f)  (1964)). 

'While  foreign  currency  deposits  in  U.S.  iMnis  do 
not  normally  generate  interest,  foreign  currency 
banJi  deposits  in  the  countries  of  origin  of  such  ■ 
currencies  normally  are  interest  beanng.  This 
interesl-generalion  charactenstic  of  foreign 
currency  is  reflected  in  the  forward  and  futures 
pricing  of  these  currencies. 

'•Proposed  Rule  31.25(b)  would  require  an  LTM  to 
apply  the  same  carrying  charge  r«te  to  long  and 
short  leverage  contracts. 


IX.  Order  of  Liquidation  of  Leverage 
Contracts  Pursuant  to  Rule  31.1S(b) 

The  Commission  also  is  requesting 
comment  regarding  the  order  in  which 
leverage  contracts  are  liquidated 
pursuant  to  Rule  31.18(b).  Leverage 
transaction  merchants  are  required  to 
disclose  the  order  of  such  liquidations. 
Rule  31.11(a)(2)(vi);  see  also  49  PR  549a 
5518.  In  adopting  Rule  31.18(b).  the 
Commission  believed,  and  continues  to 
believe,  that  positions  liquidated 
pursuant  to  that  provision  should  be 
those  positions  giving  rise  to  the 
liquidation.  In  this  regard,  the 
Commission  believes  that  positions 
should  be  liquidated  in  declining  order 
of  loss,  beginning  with  the  position 
reflecting  the  greatest  loss  first. 
However,  at  least  one  applicant  for 
registration  as  an  LTM  has  indicated 
that  it  %vill  inform  leverage  customers 
and  prospective  leverage  customers  that 
it  will  liquidate  positions  pursuant  to 
Rule  31.18(b)  on  a  "last  in.  flrst  out" 
basis,  that  is.  the  leverage  contract  most 
recently  purchased  would  be  the  first 
one  hquidated.  The  Commission  is 
therefore  considering  whether  to  adopt  a 
rule  specifying  that  positions  must  be 
liquidated  in  declining  order  of  loss, 
beginning  with  the  position  reflecting 
the  greatest  loss  first,  and  requests 
comments  on  this  issue. 

X.  Related  Matter* 

A.  Regulatory  Flexibility  Act 

Adoption  of  these  proposed  rule  and 
rule  amendments  would  not  appear  to 
affect  a  substantial  number  of  small 
firms.  There  are  only  three  applicants 
for  registration  as  an  LTM,  and  until  the 
Commission  lifts  its  temporary 
moratoria  on  the  entry  of  new  firms  into 
the  leverage  business  (17  CFR  31.1  and 
31.2  (1984)),  it  is  unlikely  that  there  will 
be  any  additional  applicants.  In 
addition,  in  light  of.the  minimum 
financial  requirements  for  an  LTM, ' ' 
the  Commission  does  not  believe  these 
proposed  rules  and  rule  amendments 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  firms  which 
could  be  considered  small  entities  for 
purposes  of  the  Regulatory  Flexibility 
Act. 

Accordingly,  pursuant  to  section  3(a) 
of  the  Regulatory  Flexibility  Act,  Pub.  L 
96-354,  94  Stat.  1168  (5  U.S.C.  805(b) 
(1982)).  the  Chairman,  on  behalf  of  the 


' '  In  this  context,  the  Commission  has  defined 
'small  entity"  for  purposes  of  the  Regulatory 
Flexibihty  Act  so  as  not  to  include  any  futures 
commission  merchant  registered  with  the 
Commission  (47  FR  18618,  Apnl  3a  1982).  The 
minimum  financial  requirements  for  PCMs.  as  set 
forth  in  Commission  Rule  1.17.  17  CFR  1.17  (IflM), 
are  signiflcanlly  lower  than  those  for  an  LTM. 


Commission,  certifies  that  these 
proposed  rules  and  rule  amendments,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

B.  Paperwork  Reduction  Act 

Since  any  requirement  which  would 
be  imposed  by  the  proposed 
amendments  to  Rule  31.11  and  proposed 
new  Rule  31.26  would  affect  less  than 
ten  persons  [i.e..  only  the  three 
applicants  for  registration  as  an  LTM). 
the  Paperwork  Reduction  Act  does  not 
apply.  44  U.S.C.  3502(4)  (1982). 

Lists  of  Subjects 

17  CFR  Part  31 

Consumer  protection.  Fraud. 
Reporting  and  recordkeeping 
requirements. 

;  "  CFR  Part  190 

Bankruptcy.  Brokers.  Commodity 
futures.  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
sections  8a(5)  and  19  of  the  Commodity 
Exchange  Act,  as  amended,  7  U.S.C. 
12a(5)  and  23  (1982).  and  pursuant  to  the 
authority  contained  in  the  Bankruptcy 
Reform  Act  of  1978,  as  amended,  11 
U.S.C.  101  et  8aq.  (1982),  the  Commission 
hereby  proposes  to  amend  Chapter  I  of 
Title  17  of  Code  of  Federal  Regulations 
as  follows: 

PART  31— LEVERAGE 
TRANSACTIONS 

1.  Section  31.4  is  proposed  to  be 
amended  by  revising  paragraph  (d)  and 
by  adding  paragraph  (e)  to  read  as 
follows: 

931.4    Deftnittona. 

«        •        •        •        * 

(d)  "Leverage  customer"  means  any 
person  who,  directly  or  indirectly,  enters 
into,  purchases,  sells,  or  otherwise 
acquires  for  value  any  interest  in  a 
leverage  contract  with,  from  or  to  a 
leverage  transaction  merchant: 
Provided,  however,  That  an  owner  or 
holder  of  a  proprietary  leverage  account 
as  defined  in  paragraph  (e)  of  this 
section  shall  not  be  deemed  to  be  a 
customer  within  the  meaning  of 

t  31.11(a)-(j)  and  (I).  <  31.12  and  9  31.26, 
and  such  an  owner  or  holder  of  such  a 
proprietary  leverage  account  shall 
otherwise  be  deemed  to  be  a  leverage 
customer  within  the  meaning  of  all  other 
sections  of  these  rules. 

(e)  "Proprietary  leverage  account" 
means  a  leverage  account  carried  on  the 
books  and  records  of  an  individual,  a 


partnership,  corporation  or  other  type 
association  (1)  for  one  of  the  following 
persons,  or  (2)  of  which  ten  percent  or 
more  is  owned  by  one  of  the  following 
persons,  or  an  aggregate  of  ten  percent 
or  more  of  which  is  owned  by  more  than 
one  of  the  following  persons: 

(i)  Such  individual  himself,  or  such 
partnership,  corporation  or  association 
itself: 

(ii)  In  the  case  of  a  partnership,  a 
general  partner  in  such  partnership; 

(iii)  In  the  case  of  a  limited 
partnership,  a  limited  or  special  partner 
in  such  partnership  whose  duties 
include: 

(A)  The  management  of  the 
partnership  business  or  any  part  thereof. 

(B)  The  handling  of  the  trades  of 
leverage  customers  or  of  the  leverage 
customer  funds  of  such  partnership. 

(C)  The  keeping  of  records  pertaining 
to  the  trades  of  leverage  customers  or  to 
the  leverage  customer  funds  of  such 
partnership,  or 

(D)  The  signing  or  consigning  of  checks 
or  drafts  on  behalf  of  such  partnership; 

(iv)  In  the  case  of  a  corporation  or 
association,  an  officer,  director  or  owner 
of  ten  percent  or  more  of  the  capital 
stock,  of  such  organization; 

(v)  An  employeee  of  such  individual, 
partnership,  corporation  or  association 
whose  duties  include: 

(A)  The  management  of  the  business 
of  such  individual,  partnership, 
corporation  or  association  or  any  part 
thereof, 

(B)  The  handling  of  the  trades  of 
leverage  customers  or  of  the  leverage 
customer  funds  of  such  individual, 
partnership,  corporation  or  association, 

(C)  The  keeping  of  records  pertaining 
to  the  trades  of  leverage  customers  or  to 

.  the  leverage  customer  funds  of  such 
individual,  partnership,  corporation  or 
association,  or 

(D)  The  signing  or  consigning  of  checks 
or  drafts  on  behalf  of  such  individual, 
partnership,  corporation  or  association: 

(vi)  A  spouse  or  minor  dependent 
living  in  the  same  household  of  any  of 
the  foregoing  persons; 

(vii)  A  business  affiliate  that,  directly 
or  indirectly,  controls  such  individual, 
partnership,  corporation  or  association: 

(viii)  A  business  affiliate  that,  directly 
or  indirectly,  is  controlled  by  or  is  under 
common  control  with,  such  individual, 
partnership,  corporation  or  association. 

•  •  •  *  • 

2.  Section  31.9  is  proposed  to  be 
amended  by  revising  the  introductory 
text  of  paragraph  (a)  to  read  as  follows: 

§  3 1 .9    Minimum  financial  requirements. 

(a)  Each  leverage  transaction 
merchant  must  at  all  times  maintain 
adjusted  net  capital  equal  to  or  in 


excess  of  $2,500,000,  plus  20  percent  of 
the  market  value  of  the  amount  of 
physical  commodities  subject  to 
leverage  contracts  entered  into  by  the 
leverage  transaction  merchant  which 
are  uncovered,  plus  2'/^  percent  of  the 
market  value  of  the  amount  of  physical 
commodities  subject  to  short  leverage 
contracts  entered  into  by  the  leverage 
transaction  merchant  which  are 

covered. 

*        «        *        *        * 

3.  Section  31.10  is  proposed  to  be 
revised  to  read  as  follows: 

§  31.10    R«purchas«  and  rasal*  of  levarag* 
contracts  by  Isvsrago  transaction 
morcttants. 

(a]  No  leverage  transaction  merchant 
shall  offer  to  sell  or  sell  a  long  leverage 
contract  involving  a  leverage  commodity 
to  any  leverage  customer  at  any  time 
when  such  leverage  transaction 
merchant  is  not  offering  to  repurchase 
from  any  of  its  leverage  customers  any 
long  leverage  contract,  and  is  not 
offering  to  resell  to  any  of  its  leverage 
customers  short  leverage  contract, 
involving  the  same  leverage  commodity 
previously  sold  or  purchased  by  the 
leverage  transaction  merchant  to  or 
from  a  leverage  customer. 

(b)  No  leverage  transaction  merchant 
shall  offer  to  purchase  or  purchase  a 
short  leverage  contract  involving  a 
leverage  commodity  from  any  leverage 
customer  at  any  time  when  such 
leverage  transaction  merchant  is  not 
offering  to  resell  to  any  of  its  leverage 
customers  any  short  leverage  contract, 
and  is  not  offering  to  repurchase  from 
any  of  its  leverage  customers  any  long 
leverage  contract,  involving  the  same 
leverage  commodity  previously 
purchased  or  sold  by  the  leverage 
transaction  merchant  from  or  to  a 
leverage  customer. 

4.  Section  31.11  is  proposed  to  be 
amended  by  revising  the  first  two 
paragraphs  and  the  sixth  paragraph  of 
the  bold-faced  statement  contained  in 
paragraph  (a)(1),  paragraph  (a)(3),  and 
paragraphs  (k)(l)(ii)  (E)  through  (P),  by 
adding  paragraphs  (k)(l)(ii)  (Q)  through 
(T).  by  revising  paragraph  (k)(2),  and  by 
adding  paragraph  (k)(2)(ii)  to  read  as 
follows.  The  introductory  text  of  (a)(1)  is 
shown  for  the  convenience  of  the  user 
and. remains  unchanged. 

§31.11    Disclosure.  | 

(a)  *   •   • 

(1)  The  following  bold-faced  risk 
disclosure  statement  in  at  least  ten-point 
type  on  the  first  page  of  the  Disclosure 
Document:  1 

BECAUSE  OF  THE  UNPREDICTABLE 
NATURE  OF  THE  PRICES  OF  PRECIOUS 


AND  OTHER  METALS  AND  FOREIGN 
CURRENCIES.  LEVERAGE  CONTRACTS 
INVOLVE  A  HIGH  DEGREE  OF  RISK  AND 
ARE  NOT  SUITABLE  FOR  MANY 
MEMBERS  OF  THE  PUBLIC.  THE 
LEVERAGE  CUSTOMER  SHOULD  BE 
AWARE  THAT  THE  VALUE  OF  A 
LEVERAGE  CONTRACT  ORIGINALLY 
PURCHASED  BY  A  CUSTOMER  ("LONG 
LEVERAGE  CONTRACT)  MUST  EXCEED 
THE  BREAK-EVEN  PRICE  BEFORE  IT  IS 
POSSIBLE  TO  REAUZE  A  PROFIT  ON  THE 
CONTACT.  SIMILARLY.  THE  VALUE  OF  A 
LEVERAGE  CONTRACT  ORIGINALLY 
SOLD  BY  A  LEVERAGE  CUSTOMER 
("SHORT  LEVERAGE  CONTRACT)  MUST 
BE  LESS  THAN  THE  BREAK-EVEN  PRICE 
BEFORE  IT  IS  POSSIBLE  TO  REAUZE  A 
PROFIT  ON  THE  CONTRACT.  A  RLLED  IN 
VERSION  OF  THE  CUSTOMER 
CONFIRMATION  STATEMENT 
REFLECTING  A  SINGLE  TRANSACTION  IN 
A  REPRESENTATIVE  LEVERAGE 
COMMODITY  FOR  A  LONG  LEVERAGE 
TRANSACTION  AND  A  SHORT  LEVERAGE 
TRANSACTION  WHICH  INCLUDES  A 
FORMULA  FOR  CALCULATING  AN 
ESTIMATE  OF  THE  LEVERAGE 
CONTRACTS  BREAK-EVEN  VALUE  IS 
ATTACHED  TO  THIS  DOCUMENT.  THIS  IS 
IN  THE  SAME  FORMAT  AS  THE 
CONHRMATION  STATEMENT  YOU  WILL 
RECEIVE  TO  CONHRM  YOUR  ACTUAL 
TRANSACTION.  BE  CERTAIN  THAT  YOU 
UNDERSTAND  THE  INFORMATION 
PROVIDED  BY  THIS  STATEMENT  BEFORE 
YOU  ENTER  INTO  A  LEVERAGE 
TRANSACTION. 

YOU  SHOULD  ALSO  UNDERSTAND  THAT 
THE  CHARGES  FOR  SIMILAR  LEVERAGE 
CONTRACTS  WHICH  ARE  REFLECTED  ON 
THE  FILLED-IN  CONFIRMATION 
STATEMENT  AS  ESTIMATED  MAY  VERY 
AMONG  LEVERAGE  FIRMS.  AND  THAT 
SUCH  FIRMS  HAVE  COMPLETE 
DISCRETION  IN  SETTING  THEIR 
CHARGES  AND  THE  PRICE  OF  THE 
LEVERAGE  CONTRACTS  THEY  OFFER. 
PRIOR  TO  ENTERING  INTO  ANY 
LEVERAGE  CONTRACT  A  PROSPECTIVE 
LEVERAGE  CUSTOMER  SHOULD 
COMPARE  THE  CHARGES  AND  PRICES  OF 
SUCH  FIRMS  WITH  EACH  OTHER  AND 
WITH  THE  COMMISSIONS  FOR  AND 
PRICES  OF  FUTURES  CONTRACTS 
TRADED  ON  DESIGNATED  EXCHANGES. 

***** 

THERE  IS  NO  MARKET  FOR  THE 
LEVERAGE  CONTRACT  ITSELF  OTHER 
THAN  TO  HAVE  IT  REPURCHASED  BY  OR 
RESOLD  TO  THE  LEVERAGE 
TRANSACTION  MERCHANT.  A  LEVERAGE 
TRANSACTION  MERCHANT  IS  UNDER  NO 
OBLIGATION  TO  OFFER  TO  REPURCHASE 
OR  RESELL  A  LEVERAGE  CONTRACT  AT 
ALL  TIMES.  ALTHOUGH  THE  LEVERAGE 
TRANSACTION  MERCHANT  MUST  OFFER 
TO  REPURCHASE  ANY  LONG  LEVERAGE 
CONTRACT  PREVIOUSLY  PURCHASED  BY 
A  LEVERAGE  CUSTOMER  AND  MUST 
ALSO  OFFER  TO  RESELL  ANY  SHORT 
LEVERAGE  CONTRACT  PREVIOUSLY 
SOLD  BY  A  LEVERAGE  CUSTOMER  AT 
ANY  TIME  DURING  WHICH  THE 
LEVERAGE  TRANSACTION  MERCHANT  IS 
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OFFERING  TO  ENTER  INTO  NEW  LONG 
OR  SHORT  LEVERAGE  CONTRACTS  WITH 
CUSTOMERS  INVOLVING  THE  SAME 
LEVERAGE  COMMODITY  AS  NOTED 
ABOVE.  HOWEVER.  A  LEVERAGE 
TRANSACTION  .MERCHANT  HAS 
COMPLETE  DISCRETION  IN  SETTING  THE 
PRICE  AND  ANY  CHARGES  RELATED 
THERETO. 

*  •         •         •         • 

(3)  A  filled-in  version  of  the  customer 
Confinnation  Statement  in  the  format 
specified  by  the  Commission  for  a 
representative  single  long  leverage 
contract  and  a  representative  single 
short  leverage  contract  which  includes  a 
formula  which  can  be  used  to  estimate 
the  break-even  price. 

•  *        •        *        * 

(k)  •  •  • 

{!)*** 
(ii)  •   •  • 

(E)  The  total  cost  of  the  leverage 
contracts  covered  in  the  Confirmation 
Statement,  which  equals  the  leverage 
transaction  merchants  ask  price  in 
dollars  per  unit  miltiplied  by  the  number 
of  units  multiplied  by  the  number  of 
contracts: 

(F)  The  total  unpaid  balance  for  the 
transaction; 

(G)  The  total  initial  charges  for  the 
transaction; 

(H)  The  total  initial  margin  for  the 
transaction,  in  dollars  and  as  a 
percentage  of  the  contract  price: 

(1)  The  total  amount  due  (or  paid)  to 
initiate  the  transaction,  which  equals  the 
total  initial  charges  plus  the  total  initial 
margin  in  dollars: 

I})  The  current  equity  in  the  individual 
customer's  account  as  of  the  date  of  the 
transaction; 

(K)  The  total  variable  carrying 
charges  to  be  billed  each  period,  in 
dollars  and  as  an  annual  percentage 
rate,  based  on  the  carrying  charge  rate 
prevailing  at  the  time  the  contract  is 
entered  into: 

(L)  The  total  bid/ask  spread,  based  on 
prices  prevailing  at  the  time  the  contract 
is  entered  into: 

(M)  The  total  termination  charges 
incurred  if  the  contract  is  repurchased, 
liquidated  by  the  leverage  transaction 
merchant  or  settled  by  delivery,  based 
on  charges  prevailing  at  the  time  the 
contract  is  entered  into: 

(N)  Any  other  charges  associated  with 
terminating  the  transaction,  based  on 
charges  prevailing  at  the  time  the 
contract  is  entered  into: 

(O)  Any  special  charges  associated 
with  liquidating  the  transaction,  based 
on  charges  prevailing  at  the  time  the 
contract  is  entered  into: 

(P)  The  total  delivery  charges  incurred 
if  the  customer  takes  delivery  on  the 


contract,  based  on  charges  prevailing  at 
the  time  the  contract  is  entered  into: 

(Q)  The  following  formula  enabling  a 
customer  to  calculate  the  estimated  total 
contract  value  to  break-even:  Initial 
contract  value  plus  the  bid-ask  spread 
plus  the  initial  charges  plus  any  other 
charges  plus  the  termination  charges 
plus  the  carrying  charges  for  the  period 
the  contract  is  intended  to  be  held  open: 

(R)  The  total  minimum  margin,  in 
dollars  and  as  a  percentage  of  contract 
price,  based  on  the  rate  prevailing  at  the 
time  the  contract  is  entered  into: 

(S)  The  total  maintanenance  margin, 
in  dollars  and  as  a  percentage  of 
contract  price,  based  on  the  rate 
prevailing  at  the  time  the  contract  is 
entered  into: 

(T)  The  commercial  or  retail  cash 
price  series  filed  in  accordance  with 
9  31.6  available  to  the  leverage  customer 
to  evaluate  the  leverage  contract 
(including  any  apphcable  premiums  or 
discounts),  and  where  quotes  of  this 
series  can  be  obtained  on  a  timely  basis: 
and 

(2)  Within  24  hours  after  entry  into  a 
short  leverage  contract  with  a  customer, 
each  leverage  transaction  merchant 
shall  furnish  to  such  customr  by  first- 
class  mail  or  other,  at  least  equivalent 
means  of  communication,  a  written 
Confirmation  Statement  in  a  format 
specified  by  the  Commission  containing: 
*        •        *        •        • 

(ii)  The  following  additional 
information: 

(A)  The  date  the  leverage  contract 
was  entered  into: 

(B)  The  transaction  identification 
number; 

(C)  The  name  of  the  leverage 
commodity: 

(D)  The  expiration  date  of  the 
leverage  contact; 

(E)  The  total  cost  of  the  leverage 
contracts  covered  in  the  Confirmation 
Statement,  which  equals  the  leverage 
transactions  merchant's  bid  price  in 
dollars  per  unit  multiplied  by  the 
number  of  units  multiplied  by  the 
number  of  contracts; 

(F)  The  total  initial  charges  for  the 
transaction; 

(G)  The  total  initial  margiii  for  the 
transaction,  in  dollars  and  as  a 
percentage  of  the  contract  price: 

(H)  The  total  amount  due  (or  paid)  to 
initiate  the  transaction,  which  equals  the 
total  initial  charges  plus  the  total  initial 
margin  in  dollars: 

(I)  The  current  equity  in  the  individual 
customer's  account  as  of  the  date  of  the 
transaction: 

(J)  The  total  variable  carrying  charges 
to  be  credited  each  period,  in  dollars 
and  as  an  annual  percentage  rate,  based 


on  the  carrying  charge  rate  prevailing  at 
the  time  the  contract  is  entered  into: 

(K)  The  total  bid/ask  spread,  based 
on  prices  prevailing  at  the  time  the 
contract  is  entered  into; 

(L)  The  total  termination  charges 
incurred  if  the  contract  is  resold, 
liquidated  by  the  leverage  transaction 
merchant  or  settled  by  delivery,  based 
on  chaises  prevailing  at  the  time  the 
contract  is  entered  into; 

(M)  Any  other  charges  associated 
with  terminating  the  transaction,  based 
on  charges  prevailing  at  the  time  the 
contract  is  entered  into; 

(N)  Any  special  charges  associated 
with  liquidating  the  transation.  based  on 
charges  prevailing  at  the  time  the 
contract  is  entered  into; 

(O)  The  total  delivery  (including 
assay)  charges  incurred  if  the  customer 
makes  deliverv  on  the  contract,  based 
on  charges  prevailing  at  the  time  the 
contract  is  entered  into; 

(P)  The  following  formula  enabling  a 
customer  to  calculate  the  estimated  total 
contract  value  to  break-even:  Initial 
contract  value  plus  carrying  charges  for 
the  period  the  contract  is  intended  to  be 
held  open,  minus  the  bid-ask  spread, 
minus  the  initial  charges,  minus  any 
other  charges,  minus  the  termination 
charges; 

(Q)  The  total  minimum  margin,  in 
dollars  and  as  a  percentage  of  contract 
price,  based  on  the  rate  prevailing  at  the 
time  the  contract  is  entered  into: 

(R)  The  total  maintenance  margin,  in 
dollars  and  as  a  percentage  of  contract 
price,  based  on  the  rate  prevailing  at  the 
time  the  contract  is  entered  into; 

(S)  The  commercial  or  retail  cash 
price  series  filed  in  accordance  with 
§  31.6  available  to  the  leverage  customer 
to  evaluate  the  leverage  contract 
(including  any  applicable  premiums  or 
discounts),  and  where  quotes  of  this 
series  can  be  obtained  on  a  timely  basis; 
and 
•        •        *        •        * 

5.  Section  31.25  is  proposed  to  be 
added  to  read  as  follows: 

§31.25    Bid  and  Mk  pficvc;  carrying 


(a)  A  leverage  transaction  merchant 
must  use  the  same  bid  price  at  any 
particular  point  in  time  to  purchase  a 
leverage  contract  from  a  leverage 
customer  (initiation  of  a  short 
transaction)  and  to  repurchase  a 
leverage  contract  from  a  leverage 
customer  (close-out  of  a  long 
transaction),  and  a  leverage  transaction 
merchant  must  use  the  same  ask  price  at 
any  particular  point  in  time  to  sell  a 
leverage  contract  to  a  leverage  customer 
(initiation  of  a  long  transaction)  and  to 
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resell  a  leverage  contract  to  a  leverage 
customer  (close-out  of  a  short 
transaction),  with  respect  to  contracts 
involving  the  same  leverage  commodity. 

(b)  A  leverage  transaction  merchant 
must  apply  the  same  carrying  charge 
rate  on  a  short  leverage  contract  that  it 
applies  to  a  long  leverage  contract.  In 
the  cas"  of  a  short  leverage  contract,  the 
leverage  customer  must  be  credited  with 
carrying  charges  computed  on  the  total 
initial  value  of  the  contract,  using  the 
bid  price  when  the  contract  was 
executed,  plus  any  margin  deposits 
made  by  the  leverage  customer  in 
connection  with  the  contract.  In  the  case 
of  a  long  leverage  contract,  the  leverage 
customer  may  be  assessed  carrying 
charges  only  on  the  unpaid  balance  of 
the  contract,  which  is  the  total  initial 
value  of  the  contract,  using  the  ask  price 
when  the  contract  was  executed,  minus 
any  margin  deposits  made  in  connection 
with  the  contract. 

6.  Section  31.26  is  proposed  to  be 
added  to  read  as  follows: 

§31.26    Quarterly  reporting  requirement 

(a)  Each  leverage  transaction 
merchant  must  file,  in  accordance  with 
paragraph  (c)  of  this  section,  a  quarterly 
report  with  the  Commission's 
headquarters  office  in  Washington,  D.C. 
by  the  fifteenth  businesi  day  of  the 
month  following  the  quarter  covered  by 
the  report.  The  report  must  list  all 
leverage  contracts  which  were  either 
repurchased,  resold,  liquidated  or 
settled  by  delivery  by  or  to  the  leverage 
transaction  merchant  during  the  quarter 
and,  with  respect  to  each  leverage 
contract,  must  include  the  following 
information: 

(1)  The  leverage  commodity  and 
contract  involved; 

(2)  Whether  a  long  or  short  leverage 
contract  was  involved; 

(3)  The  date  the  leverage  contract  was 
entered  into; 

(4)  The  maturity  date  of  the  leverage 
contract  at  initiation; 

(5)  The  price  at  which  the  leverage 
contract  was  entered  into; 

(6)  Whether  the  leverage  contract  was 
repurchased,  resold,  liquidated  or 
settled  by  delivery; 

(7)  The  date  the  leverage  contract  was 
repurchased,  resold,  liquidated  or 
settled  by  delivery; 

(8)  The  price  at  which  the  leverage 
contract  was  repurchased,  resold  or 
liquidated; 

(9)  The  leverage  customer  account 
identification  number; 

(10)  Whether  the  leverage  customer 
had  a  commercial  or  noncommercial 
leverage  account; 


(11)  Whether  the  leverage  customer 
was  the  owner  or  holder  of  a  proprietary 
leverage  account  as  defined  in  §  31.4(e); 
-and 

(12)  The  profit  or  loss  incurred  by  the 
leverage  customer  on  the  contract.  In  the 
case  of  a  long  leverage  contract,  profit 
or  loss  shall  be  determined  by 
subtracting,  from  the  total  value  of  the 
contract  based  on  the  leverage 
transaction  merchant's  bid  price  at  the 
time  of  repurchase  or  liquidation,  the 
total  value  of  the  contract  based  on  the 
ask  price  at  which  the  contract  was 
entered  into,  minus  any  amounts  paid  or 
owed  by  the  leverage  customer  to  the 
leverage  transaction  merchant,  including 
initial,  carrying  and  termination  charges, 
plus  any  amounts  paid  or  credited  by 
the  leverage  transaction  merchant  to  the 
leverage  customer,  in  connection  with 
the  leverage  contract.  In  the  case  of  a 
short  leverage  contract,  profit  or  loss 
shall  be  determined  by  subtracting,  from 
the  total  value  of  the  contract  based  on 
the  bid  price  at  which  the  contract  was 
entered  into,  the  total  value  of  the 
contract  based  on  the  leverage 
transaction  merchant's  ask  price  at  the 
time  of  resale  or  liquidation,  minus  any 
amounts  paid  or  owed  by  the  leverage 
customer  to  the  leverage  transaction 
merchant  including  initial,  carrying  and 
termination  charges,  plus  any  amounts 
paid  or  credited  by  the  leverage 
transaction  merchant  to  the  leverage 
customer,  in  connection  with  the 
leverage  contract. 

(b)  Each  leverage  transaction 
merchant  must  file  with  the 
Commission's  headquarters  office  in 
Washington,  D.C,  concurrently  with  the 
report  required  to  be  filed  pursuant  to 
paragraph  (a)  of  this  section  and  in 
accordance  with  paragraph  (c)  of  this 
section,  a  list  of  all  leverage  customers 
who  had  a  leverage  contract 
repurchased,  resold,  liquidated  or 
settled  by  delivery  during  the  quarter 
covered  by  that  report.  The  list  must  be 
in  numeric  order  by  customer  account 
identification  number,  and  must  include 
the  leverage  customer's  name,  address, 
telephone  number  and  customer  account 
identification  number. 

(c)(1)  Each  leverage  transaction 
merchant  must  file  with  the  Commission 
or  its  designee,  within  30  days  of  the 
date  of  publication  of  this  section  in  the 
Federal  Register,  a  proposed  format  and 
coding  structure  for  the  submission  of 
the  information  required  by  paragraph 
(a)  of  this  section  on  compatible  data 
processing  magnetic  tape.  Within  20 
days  after  receipt  of  such  proposal,  the 
Commission  or  its  designee  shall:  (i) 
Notify  the  leverage  transaction 


merchant  of  the  approval  or  disapproval 
of  the  proposed  format  and  coding 
structure;  or  (ii)  indicate  to  the  leverage 
transaction  merchant  that  additional 
time  is  required  to  analyze  the  proposal, 
in  which  case  the  amount  of  time 
needed  will  be  specified.  If  a  proposed 
format  and  coding  structure  is 
disapproved  by  the  Commission  or  its 
designee,  acceptable  changes  to  the 
proposed  format  will  be  specified  which 
must  be  adopted  by  the  leverage 
transaction  merchant,  unless  an 
alternative  proposal  addressing  the 
disapproved  items  is  filed  within  10 
days  after  notification  of  such 
disapproval. 

(2)  Unless  otherwise  approved  by  the 
Commission  or  its  designee,  the 
information  required  by  paragraph  (a)  of 
this  section  must  be  submitted  on 
compatible  data  processing  magnetic 
tape,  using  a  format  and  coding 
structure  approved  in  writing  by  the 
Commission  or  its  designee.  Unless 
otherwise  required  by  the  Commission 
or  its  designee,  the  information  required 
by  paragraph  (a)  must  also  be 
accompanied  by,  and  the  information 
required  by  paragraph  (b)  of  this  section 
must  be  submitted  by  means  of.  a 
complete  and  accurate  printout  of 
information,  which  shall  be  signed  by 
the  leverage  transaction  merchant  if  a 
sole  proprietorship,  by  a  general  partner 
of  a  leverage  transaction  merchant 
which  is  a  partnership,  by  a  chief 
executive  officer  or  the  chief  financial 
officer  of  a  leverage  transaction 
merchant  which  is  a  corporation,  or  by  a 
person  designated  by  the  leverage 
transaction  merchant  for  such  purpose 
provided  such  designee  has  been 
identified  as  such  in  writing  to  the 
Commission. 

PART  190— BANKRUPTCY 

7.  Section  190.01  is  proposed  to  be 
amended  by  revising  paragraph  (bb)  to 
read  as  follows: 

§  190.01    Definitions. 
.         •        •        «        • 

(bb)  "Non-public  customer"  means 
any  person  enumerated  in  §  1.3(y)  or  in 
§  31.4(e)  of  this  chapter,  who  is  defined 
as  a  customer  under  paragraph  (k)  of 
this  section. 
***** 

Issued  in  Washington,  D.C.  on  December 
21. 1984,  by  the  Commission. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

BILUNG  COOe  SSSI-OI-M 
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IF  YOJ  ARE  A  FIBST-TIME  LEVDWO:  OSTOMER,   YOU  KVY  RESCDC  YOUR  FIRST  LEVERAGE  TR'\^JS- 
ACnOK  SUBJECT  CKLY  TO  ACTCAL  PRICE  LOSSES  BUT  CrTHOfcaSE  WTTHDUT  PDSVLTY  FOR  THREE 
BiSIl«SS  DAYS  POLUWING  AM)  DCLLDUC  RECEIPT  OF  THIS  OOKFIBHATICN.     ACTUAL  LOSSIS  OK 
A  LEVERAd  Carn»CT  PtTCHASEI)  FROM  A  lEMKAGE  TRANSACTION  MERQiAOT  ARE  CALCUIAHI)  BY 
SL'B7R;£TING  the  ASK  PRICE  OF  THE  LEVERAGE  CXXCTRACT  AT  THE  TIME  OF  THE  CLSTCMER'S 
RESCISSION  FROM  THE  ASK  PRICE  AT  WHICH  THE  LEVERAGE  CaJTRACT  WAS  PURCHASED  AND  WHICK 
APPEARS  a:  THIS  OONFIPMATIQN.     TO  RE9CIM)  'lUIS  CONTRAJT  SOD  A  TTl^GRAH  TO   (naie  and 
address  of  UH)  OR  YOU  HAY  TELEPHME  (name  of  L1>:)  AT  (telephone  nwtier) .     IF  YOU 
RESCIND  BY  TELEPHONE,   YOU  M;ST  ALSO  SEII>  I>MEDIATE  WRiriHJ  AFFIFMAITON  BY  TELBOWM, 
CCTTIFIED  LETTER  OR  BY  AT  I£AST  BQ^.1VALE^T  MANS  TO  TOE  ADDRESS  PROVIDED  ABOVE. 


CCtff'IIWATICN  STATEMEOT  FOR  A  CSXTnttCT 


Date: 


INITLftLLY  PLTCHASID  EY  A  CUSltlSER 
Transacticn  I,D.  Nutber: 


Ccnmodity; 


Contract  Eviration: 


TCTAL  INDE^jmKESS 

Ttital  Value  of 

Contracts  Purchased  $_ 

TC^TAL  UJPAIC  BALANCE  $_ 

IfirriAL  TTSS  AKL  KMCOi 

Ttotal  Initial  Charges  $_ 

"Dotal  Initial  Margin  *S_ 

Tt>tal  Amount  IXie  Now  To 
Initiate  This  Transaction 
(Disregard  If  Paid)  =S_ 

current:  uquity  in  pccxxirt     $ 


($(Ask  Price)  per  (Contract  Unit) 
X  (No.  of  units)  X  (No.  of  "contracts) ) 


%  of  Tt>tal  Value  of  Contracts  Purchased) 


SdlCDULE  OF  CHARGES  1/ 

Current  Estirate  of  Variable 
(specify  perinc)  Carrying   S_ 
Charges  to  be  Billed 
Starting  (date) 


CURRENT  ES1'3V\TED  SETTLEMin'  COSTS 


To  Have  LTM 
R^xurchase 


To  Take 
Delivery 


Total  Current  Bid/Ask  Spread 
Total  Current  Teimination  Charges 
Other  Charges 

^secial  Charges  if  Liquidated 

Total  Current  Delivery  Charges 


%  Annual  Rate) 


S 


s_ 
$ 


Tcjtal 


ESTIMATE  or  TCTIAL  CONTRACT  VKLVE  TO  BREAK-EVEN  =  DJITIAL  CONTRACT  VALUE  ■••  BID- 
ASK  SPREAD  *  INITIAL  CHARGES  +  OliSJl  CMARC3S  ■••  TERMINATION  CHARGES  ♦  CARRYING 
CHABGES  PC«  THE  PERICD  THE  OONTR«?r  IS  INTEMJED  TO  BE  HEin  OPQJ. 


cmiOi  INroR^B\TICw 

Tbtal  Mininun  Margin 
Ibtal  Maintenance  Margin 


%   of  Total  Value  of  Contracts  Purchased) 
t  of  Total  Value  of  Contracts  Purchased) 


PRICE  SERIES  TO  EVALUATE  CaJTRACT: 
SOURCE  Cf  PRICE  SERIES: 


1/    These  charges  and  margins  are   subject  to  change.  In  addition,  sane  of  ttese  charges 
are  based  on  prices  prevjtiling  at  the  tiitt  the  contract  is  terminated.  See  Disclosure 
Document.  The  custoner  vdil  be  notified  of  such  changes  by  (specify  iramner  of 
notification) . 
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IF  YOL  /u'C  A  FIRSr-TiM  I£VE3V«2:  CUSTOMER,   YOU  MAY  RESCIND  YOUR  FIRST  LEVERAGE  TRANS- 
ACTia.  SUBJECT  CX<Vi  TO  ACTUAL  PRICE  LOSSES  BUT  OTOEIJ-.iSE  VVITHOUT  PEJIALTY  FOR  THREE 
BUSB.rZS  DAYS  rOIJOhING  AIJD  INCLLDING  RQCEIPT  CF  THIS  OOtJIRI'lATICN.     ACTUAL  LOSSES  ON 

A  LTT.v^Gi:  ca:.iT;»cr  sold  to  a  leverage  nvjosAcriON  mt-chaot  are  calculated  by 
si.i;nv,L':::^x:  Tin:  e:d  frice  at  vjiiich  the  d-a-erage  ccntract  kas  sold  tc  the  leverage 
Tri^-STmoN  hc_miMJT  AiiD  v«-:icH  appears  on  this  oonfiriiation  from  Tim  BID  price  of  the 
leverage  ccntract  at  the  time  of  the  custoer's  rescissicw.    to  rescind  this  contract 

SeJD  a  THXEGI^  to   (name  and  address  of  LTI''.)  OR  YOU  MAY  TEL£PH0l«:   (ncine  of  LTM)  AT 
(tfrlPT'hcne  nJfcpr) .      IF  YOU  RESCIND  BY  TEIEPHONE,  YOU  MUST  ALSO  SEND  IM^IEDIATE  l.TUTTEU 
.iJTIK'ATION  BY  'iTO^GRAM,  CERTIFIED  LETTER  OR  BY  AT  LEAST  EQUIVTUJj^  MEANS  TO  THE 
ADDRESS  PHOvlDm  ABOVEi  I 


I JDNFIBMATION  STATOCNT  TOR  A  CCTiTRACT 


Dcte; 


INITIALLY  SOLD  BY  A  CUSTOMER 


Transaction  I.D.  Nuiter: 


C  jrrtcl-  Ti' : 


Contract  Eicpiration: 


Tot^  Value  of 
Contracts  Sold 

miruc  nxs  KZ)  karciIi 


($(Bid  Price)  per  (Contract  Unit) 

X  (No.  of  Ufiits)  X  (No.  of  Contracts)) 


Total  L^itial  Charges      $_ 
Total  Initial  Margin      +$_ 

T'.tal  Amount  Due  Na«»-  To 
Initiate  This  Tr2msaction 
(Disregard  If  Paid)      =S_ 

aTRENT  HQUlTi'  IN  ACCOUNT   $ 


%  of  Total  Value  of  Contracts  Sold) 


SC!IEDLT£  OF  C-iARCES  l/i 


Current  Estirate  of  Variable 
(fpxcify  period)  Carrying  Charges  to 
be  CxAUtea  Starting  (date)   $ 


( %  Annual  Rate) 


a'RRQJT  EST  JIATED  SETTlEMENT  COSTS 


To  Have  LUl   Total  Current  Bid/As)c  ^read 
Resell       Total  Current  Termiriation  Charges 
Other  Charges 


Special  Charge^  if  tlguidated 
Tttal  Current  Delivery  Charges 


+$ 

-  $ 

$ 

$ 

Total 


To  Make 
Delivei-y 


ESTIMATE  OF  TOTAL  CONTRACT  VALUE  TO  BREAK-EVEN  =  INITIAL  CONTRACT  VALUE  +  CARRYING 
CHARGES  FOR  THE  PERIOD  THE  CONTRACT  IS  INTn©£D  TO  BE  HEIi)  (PEN  -  BID-ASK  SPREAD  - 
INITIAL  CWJSXS  -  OTHER  CHARGES  -  TEBNINAIIC*!  CHTiRGES. 


OTHER  TXFT'tg^TTON 

Toted  Miniirium  Margin  1' 
Maiiite-»ance  Margin  1/ 


( %  of  Total  Value  of  Contracts  Sold) 

(    %  of  Total  Value  of  Contracts  Sold) 


PRICE  SERIES  TO  EVALUATE  CONTRACT: 


SOURCE  OF  PRICE  SERIES: 


1,/  These  charges  and  tHrgins  2u:e  subject  to  change.  In  addition,  some  of  these  charges 
are  based  on  prices  prevailing  at  the  tiine  the  contract  is  terminated.  See  Disclos'jre 
Dccunent.  The  custcncr  will  be  notified  of  such  changes  by  (specify  manner  of 
r.atJfication) . 

|FR  Doc.  M-340QP  Filed  12-31.«4;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  157  and  284 

IDocli*t  No.  RM85-1-O00I 

Interstate  Transportation  of  Gas  for 
Others 

December  24. 19M. 

AGENCY:  Federal  Energy  RegulHtory 

Commission. 

ACTION:  N<)tice  of  inquiry. 


summary:  The  Federal  Energy 
Roguiatory  Commission  is  instituting  a 
series  of  inquiries  into  the  effticts  on  the 
natural  gas  industries  of  the 
Congressionaliy-mandated  transition  to 
competitive  pricing  of  natural  g;is  at  the 
wellhead.  In  particular,  we  will  inquire 
into  the  implications  of  partial  wellhead 
decontrol  on  our  regulation  of  the 
interstate  pipelines. 

The  present  Notice  of  inquiry  will 
focus  on  issues  relating  to  our  regulation 
of  the  transporation  of  natural  gas  in 
interstate  commerce  on  behalf  of  non- 
owner  shippers.  Non-owner  shippers  are 
those  shippers  seeking  transportation  on 
a  pipeline  system  in  which  they  do  not 
have  an  ownership  interest.  Subsequent 
inquiries  will  be  commenced  over  the 
next  four  to  six  weeks  to  examine  the 
implications  of  partial  wellhead 
decontrol  on  two  other  broad  areas  of 
pipeline  regulation:  (1)  Rate  structures 
and  design;  and  (2)  the  financial 
implications  for  regulated  pipelines  \f.g.. 
business  risks  and  rates  of  return). 

DATES:  Comments  must  be  received 
before  4.30  p.m.  e.s.t.  on  Fehruarv  4. 
1985:  public  conference.  February  20. 
1985;  requests  to  participate  in  the 
conference  must  be  received  on  or 
before  February  13. 1935. 

ADDRESSES:  Comments  and  requests  to 
participate  in  the  conference  should  be 
submitted  to  the  Secretar>.  F??deral 
Energy  Regulatory  Commission.  Kio 
North  Capitol  Street.  \E..  Washington. 
DC.  20426;  the  time  and  location  of  the 
public  confer$>nce  will  be  noticed  at  a 
K'ter  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  V.  Plumb.  Office  of  the 
Secretary.  Federal  Energy  Regulatory 
Commission,  Washington,  DC.  2042tj. 
(2021  357-8400. 

SUPPtEMENTARY  INFORMATION: 

Notice  of  Inquiry 

Interstate  Transportation  of  Gas  for 
Others;  (Docket  No.  RM85-l-fl00). 


December  24,  19&4. 
/.  Introduction 

The  Federal  Energy  Regulatory 
Commission  is  instituting  a  series  of 
inquiries  into  the  effects  on  the  natural 
gas  industries  of  the  Congressionaliy- 
mandated  transition  to  competitive 
pricing  of  natural  gas  at  the  wellhead.  In 
particular,  we  will  inquire  into  the 
implications  of  partial  wellhead 
decontrol  on  our  regulation  of  the 
interstate  pipelines. 

The  present  Notice  of  Inquiry  will 
focus  on  issues  relating  to  our  regulation 
of  the  transportation  of  natural  gas  in 
interstate  commerce  on  beh.iif  of  non- 
owner  shippers.  Non-owner  shippers  are 
those  shippers  seeking  transportation  on 
a  pipeline  system  in  which  they  do  nut 
have  an  ownership  interest.  Subsequent 
inquiries  will  be  commenced  over  the 
next  four  to  six  weeks  to  examine  the 
implications  of  partial  wellhead 
decontrol  on  two  other  broad  areas  of 
pipline  regulation:  (1)  Rate  structures 
and  design:  and  (2)  the  financial 
implications  for  regulated  pipelines 
(e.^'.. business  risks  and  rates  of  return). 

//.  Background 

In  November  of  1978.  the  Congress 
enacted  the  Natural  Gas  Policy  Act  of 
1978  (NGPA).«  As  noted  by  the  U.S. 
Supreme  Court,  the  NGPA  "has  been 
justly  described  as  a  comprehonsive 
statute  to  govern  future  natural  gas 
regulation.'*  In  adopting  the  NGPA,  one 
of  the  Congress'  "motivating  purposes" 
was  "to  eliminate  the  dual  market  that 
distinguished  between  interstate  and 
intrastate  sales  of  natural  gas."' 

This  integration  of  the  two  markets 
was  to  be  effected  by  a  scheme  of 
gradual,  partial  removal  of  federal  price 
controls  over  natural  gas  at  the 
wellhead  (NGPA  Title  I  and  section  601 
(a)(1)  and  (b)(1))  and  by  the  provision 
for  more  efficient  transportation  of 
natural  gas  (NGPA  Title  III  and  section 
601(a)(2)). 

In  short,  the  NGPA  set  in  motion  a 
gradual  transition  from  a  regulatory 
si  heme  in  which  interstate  natural  gas 
was  subject  to  federal  regulation  from 
the  wellhead  to  the  city  gate  to  a  scheme 
in  which  wellhead  and  burner  tip  prices 
are  increasingly  set  by  market  forces 
while  interstate  pipelines  remain  subject 
to  regulation  under  the  Natural  Gas  Act 
(NGA). 

Developments  over  the  last  six  years 
have  moved  the  natural  gas  industries 


significantly  along  through  this 
transition.  Since  1978.  wellhead  prices 
have  risen.*  calling  forth  new  supplies  of 
natural  gas  *  while  at  the  same  time 
providing  incentives  for  users  of  gas  to 
conserve,'  thereby  cutting  back  on 
demand.'  After  the  sharp  run-up  from 
1978  to  1982.  average  wcHhead  prices 
stabilized  in  early  1983  and  have 
hoverf  d  at  the  same  level  over  the  last 
two  years." 

One  by-product  of  the  rapidity  with 
which  these  supply  and  demand 
changes  occurred  under  the  NGPA  was 
the  appearance  in  1982  of  a  substantial 
surplus  of  gas  deliverability.*  This 
surplus  translated  into  significant  take- 
or  pay  e.xposure  for  many  interstate 
pipelines  and  tended  to  increase  the 
demand  for  transportation  services. 

In  including  sections  311  and  601(a)(2) 
in  the  NGPA,  the  Congress  appears  to 
have  intended  to  move  towards  an 
integrated  national  natural  gas 
transportation  system. 

Table  25.— Estimated  Surplus  Natural 
Gas' 


VcAirm 

dsfemaiad 

navaiiabi* 

Ode  luTM 

_^       *inno». 

'»"'         month 
peood" 
iMiion 
cube  feet) 

Panod  (Junng  when  lurpiua 
(Mivarabdriy  available 

iMt: 

unm 

219 

January  19ei-Ji.ne  ^981 

Aprl..: 

437 

Apm   l961-Sap(CTibar   1961 

July 

410 

Joty  19ei-0«»Tib«  1981 

Octobw 

242 

Oclobar  1961-Ma.ch  l»62 

1962 

J«nua-> 

4S6 

January  1962- June  1462 

Apnt 

964 

April  ige2-Saptambar  1962 

Ju^ 

1.229 

July  19e2-OK)a(nbir  1962 

OtMbm 

1,189 

Octobar  1962-March  1963 

1983: 

Janidfy 

1.71S 

JMnry  1963-Juna  1963 

Apnl    .. 

2605 

Apm   1963-S«p(eiT<t>«    1963 

■hi^ 

2.357 

Octobw 

2.077 

Octobar  1963-Mafcii  1964 

1964' 

January 

1.695 

January  19e4-0une  1964 

Apnl    . 

1.897 

Apr*  1964-Saptafflbar  1984 

July      . 

1.872 

July  l964-0«c«nibar  1964 

"  15  LS.C.  3.W1  tit^rq.  (Supp.  V  1931). 

^  Public  Service  Commission  of  New  York  v.  .M:d- 

l.ouisi«na  Gas  Co.. U.& .  103  S.  Ct.  3024.  3031 

1)9831. 

*  Id.  3037  (footnote  omitted). 


'Stvf^.,  U.S.  Energy  Information  .Administration. 
\iitijml  Gas  Monibly,  at  23  (Trade  10)  (Septembfr 
1984}  IDOE/EIA-OISO  (84/'U8|)  (hereafter  cited  as 
Xiilurol  Cas  Monthly). 

HI  S.  Rpergy  Information  Administration.  US. 
('rude  Oil.  \utural  Gas.  and  Natural  Gas  Uifuuis 
Ri^pnes.  I9flj .Annual Report  [OcloheT  1984}  (DOK/ 
FJA-0;i6  (B3))  (showing  «li<biliialion  of  V.S  n.i'ur.il 
K<is  rt!»»frves  levels). 

•U.S  Riersy  Information  Administration. 
Munlhly  Energy  Review  at  18  (June  1984)  (DOE/ 
FJA -003.1  ;H4/0f>))  (hereafter  cited  as  .Monthly 
Energy  Review )  (showing  petroleum  and  nutural  gas 
consumplinn  per  1972  dollar  of  Gross  National 
ProJcirt  der.linins  from  41.6  .MBIu  in  1977  to  30.' 
NIBtu  in  the  second  quarter  of  1984). 

'  Nol;in:l  Cas  Monthly,  supin  at  12  (Table  3) 
(showing  decline  in  natural  gas  consumption  from 
approximately  20  Tcf  in  1975-1960  period  to  1"  Tcf 
in  1983). 

'S'alurulCas  Monthly,  supra  at  23  (Table  10). 

"  Natural  Gas  Monthly,  supra  at  45  (Table  iS) 
'reproduced  below). 
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>  Th«  total  < 
available  dunng 
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chasing  gas  froT 
system  custome 
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IS  taking  less  tt 
Inasmuch  as  the 
qas  il  couk)  rept 
eliminate  or  mini< 
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Table  25.— Estimated  Surplus  Natural 
Gas  '—Continued 


Volum* 

estitnaled 

as  avsMM 

dunng  6- 


OxUon 
CubctMl) 


Odotwr 


1.506 


PahoU  durmg  «4«ch  wrplui 
(Mhverabikty  avariatM 


Ocwtsr  1934-Marc»i  1965 


■  Sea  ExptanatOfy  NoM  14  for  4scuss<on  o(  asMnatad 
surplus  nalufai  gas 

■  Tha  total  estimated  voKime  a*  surplus  natural  gas 
available  dunng  the  smmonlh  periods  nridy  include  some 
douple  counting  For  example.  i1  a  pipeline  company  pur- 
cnasirg  gas  Irom  a  first  supplier  reports  all  gas  «i  eicaas  of 
system  customer  requirements  as  surplus,  tlu  pipeline 
comprvy  could  have  a  contract  with  anottwr  company  iMt»cfi 
IS  taking  less  man  100  percent  of  the  contract  quantity 
Inasmuch  as  the  aecond  company  r>as  contract  nghts  ID  ttw 
qas.  It  could  report  this  same  gas  as  surplus  Every  effort  to 
eliminale  or  minimize  these  occurrences  has  been  effected 

ftoTES  Mio  Sources  —See  the  last  page  of  this  section 

For  example,  in  discussing  the  earlier 
version  of  the  provision  initially  adopted 
by  the  House  of  Representatives,  the 
committee  report  noted  that  by 
authorizing  the  Federal  Power 
Commission  (FPC)  (now  the  FERC)  to 
authorize  certain  interstate 
transportation  by  intrastate  pipelines, 
the  provision: 

facilitates  development  of  a  national 
natural  gas  transportation  network 
without  subjecting  intrastate 
pipelines,  already  regulated  by  State 
agencies,  to  FPC  regulation  over  the 
entirety  of  their  operations.  Instead, 
the  intrastate  pif)eline»  are  immunized 
from  State  or  Federal  regulation  as 
common  carriers  and  from  FPC 
regulation  Imder  the  Natural  Gas 
Act.'" 

And  indeed,  in  its  interim  regulations 
implementing  section  311  (promulgated 
contemporaneously  in  1978),  the 
Commission  itself  noted  that  it  was: 

well  aware  that  the  NGPA  seeks  to 
strike  down  the  jurisdictional  barriers 
which  have  precluded  interstate  and 
intrastate  pipelines  from  taking 
advantage  of  the  most  economic  and 
efficient  means  of  traasporting  natural 
gas.  Sections  311(a)(1)  and  311(a)(2) 
provide  the  Commission  with 
important  new  authorities  designed  to 
achieve  a  national  transportation 
system  with  its  attendant  economies 
and  efficiencies."      | 

In  furthering  this  Congressional  goal, 
the  Commission  has  established  a  series 
of  regulatory  programs  (under  both  the 
NGA  and  the  NGPA)  authorizing 
interstate  transportation,  including: 


•  Order  No.  27  '*  (facilitating 
interstate  transportation  to  certain  non- 
industrial  end-users  including  those 
using  gas  for  essential  agricultural  users, 
or  in  schools,  hospitals  or  similar 
institutions).  j 

•  Orrfer/V'o.  JO' =•  (facilitating  i 
interstate  transportation  by  both           j 
interstate  and  intrastate  pipelines  to 
individual  end-users  under  section  311 
of  the  NGPA  to  displace  the  use  of  fuel 
oil). 

•  Order  No.  60  '*  (adopting  blanket 
certificate  program  allowing  interstate 
pipelines  to  transport  gas  on  behalf  of 
other  interstate  pipelines  on  a  self- 
implementing  basis). 

•  Order  No.  46  '*  (adopting 
permanent  regulations  implementing 
section  311(a)  of  the  NGPA. 

•  Order  No.  63  •"  (allowing  so-called 
"Hinshaw"  pipelines  to.  inter  alia, 
transport  natural  gas  in  interstate 
commerce  on  the  same  terms  and 
conditions  as  allowed  for  intrastate 
pipelines  under  section  311  of  the 
NGPA). 

•  Order  No.  52  ' '  (removing  end-use 
restrictions  on  transportation  of  gas  for 
high-priority  customers,  allowing  them 
to  also  have  gas  transported  to  displace 
fuel  oil). 

•  Order  No.  92  '*  (this  Statement  of 
Policy  outlines  the  criteria  for 


'»  H.R  Kept.  No.  543.  95th  Cting.  l»l  Se»».  45 
(1977). 

■■  Inlcrim  Regulations  linplflnienting  the  Natural 
Gas  Policv  Act  of  1978.  Docket  No.  RM79-3  |Reg. 
Preambles  1977-1981).  FERC  Slat,  h  Reg.  \  30.02a  at 
30.226  (1978).  43  FR  56448  (DeOEmber  1. 197B). 


"  Certification  of  Pipeline  Transportation  for 
Certain  High  Priority  Users.  Docket  No.  RM79-18. 
Order  No.  27  [Reg.  Preambles  1977-19811.  FERC 
Stat.  »  Reg  I  30.049  (1979).  44  FR  28425  (1979) 
[codified  at  18  CFR  Part  157.  Subpart  E  (§§  157.100- 
157.105)). 

'»  Transportation  Certificates  for  Natural  Gas  for 
the  Displacement  of  Fuel  Oil.  Docket  No.  RM79-34. 
Order  No.  30  jReg.  Preambles  1977-19811.  FERC 
Stat,  h  Reg.  1  30.054.  44  FR  30323  (1979).  amended  on 
rehearing.  Order  No.  30-A  (Reg.  Preambles  1977- 
1981]  FERC  Stat,  h  Reg  \  30.084  (1979).  44  FR  54472 
(1979)  [codified  at  18  CFR  Part  284.  Subpart  F 
(fS  284.200-284.208)). 

'*  Interstate  Pipeline  Transportation  on  Behalf  of 
Other  Interstate  Pipelines.  Docket  No.  RM79-74. 
Order  No.  60  [Reg.  Preambles  1977-1981),  FERC 
Stat,  ft  Reg.  1  30.107.  44  FR  68819  (1979). 

"  Sales  and  Transportation  of  Natural  Gas. 
Docket  No.  RM79-75.  Order  No.  46  [Reg.  Preambles 
1977-1981).  FERC  Stat,  ft  Reg.  f  30.081,  44  FR  52179 
(1979).  Order  on  Rehearing  [Reg.  Preambles  1977- 
1981).  FERC  Stat,  ft  Reg.  H  30.104  44  FR  66789  (1979). 

'•  Certain  Transportation,  Sales  and  Assignments 
by  Pipeline  Companies  Not  Subject  to  Commission 
jurisdiction  under  section  1(c)  of  the  Natural  Gas 
Act.  Docket  No.  RM79-24.  Order  No.  63  [Reg. 
Preambles  1977-19811.  FERC  Stat,  ft  Reg.  1  30,118,  45 
FR  1872  (1980). 

>'  In  the  Matter  of  Fuel  Oil  Displacement  by 
Process  or  Feedstock  Users.  Docket  No.  RM80-1, 
Order  No.  52  [Reg.  Preambles  1977-1981),  FERC 
Stat,  ft  Reg.  1  30.088  44  FR  60080  [\979)  [codified  at 
18  CFR  2  79(k)-(n)). 

"  Statement  of  Policy  on  Distributor  Access  to 
Outer  Continental  Shelf  Gas.  Docket  No.  RM80-11. 
Order  No.  92.  [FERC  Stat,  ft  Reg.)  1  30.173,  45  FR 
49247  (1980).  effective  date  established  (FERC  Slat. 
ft  Reg.)  1  30.174  (1980). 


Commission  authorization  of 
transportation  of  natural  gas  produced 
from  Outer  Continental  Shelf  leases 
owned  by  distributors  to  their  service 
areas). 

•  Order  No.  319  ••  (consolidating 
programs  under  Order  Nos.  2  and  27 
authorizing  interstate  transportation  for 
various  high-priority  end-users). 

•  Order  No.  234-B  *"  (designating  all 
end-users  as  eligible  for  blanket 
certificate  transportation  for  limited 
period  expiring  June  30, 1985). 

Finally,  of  course,  many  of  the 
marketing  programs  put  in  place  by 
pipelines  and  producers  over  the  last 
year  have  involved  the  interstate 
transportation  of  natural  gas  by 
interstate  and  intrastate  pipelines.*' 

Some  programs  were  authorized 
under  the  NGA.**  while  others  were 
approved  under  the  NGPA.*'  The 
jurisdictional  consequences  of  particular 
transactions  varied  depending  on  the 
basis  of  the  Commission's  authorization. 

Each  of  these  programs  authorized  the 
interstate  transportation  of  natural  gas 
for  specified  types  of  sellers,  carriers, 
shippers,  purchasers  or  users.  Different 
criteria  were  established  under  each 
program  as  to  length  and  scope  of 
authorization,  prior  notice,  reporting  and 
similar  items. 

Over  the  last  few  years,  the  amount  of 
gas  carried  under  the  programs  has 
increased  sharply.  For  example,  the 
amount  of  gas  transported  by  interstate 
pipelines  on  behalf  of  local  distribution 
companies  and  intrastate  pipelines  has 
increased  from  approximately  74,000 
Mcf  in  1978  to  perhaps  as  much  as  1.6 
Tcf  in  1983.**  Similarly,  actual  volumes 


'»  Sales  and  Transportation  by  interstate 
Pipelines  and  Distributors,  Docket  No.  RM81-29- 
000.  Order  No.  319.  3  FERC  Stat,  ft  Reg  |  30.477,  48 
FR  34872  (1983).  effective  date  established.  3  FERC 
Stat,  ft  Reg.  \  30,479.  48  FR  35635  (1983).  rehearing 
granted  in  part  and  denied  in  part.  Order  No.  319-A. 
25  FERC  I  61.194  (1983),  48  FR  51436  (1983) 
[promulgating  18  CFR  157.209  and  157,202(a)(13). 
(14)). 

*o  Interstate  Pipeline  Blanket  Certificatea  for 
Routine  Transactions  and  Sales  and  Transportation 
by  Interstate  Pipelines  and  Distributors,  Docket 
Nos.  RM81-19-000  and  RM81-2»-aO0,  Order  No. 
234-B,  3  FERC  Stat,  ft  Reg.  1  30.476.  48  FR  34872 
(1983)  [promulgating  18  CFR  157.209(e)),  effective 
dote  established  3  FERC  Stat,  ft  Reg.  1  30.479  (1983) 
48  FR  35635  (1983)  (establishing  effective  date  of 
August  5, 1983). 

«'  Tenneco  Oil  Co..  et  al.  28  FERC  |  61.383  [\9M]. 

"  E.g..  Order  Nos.  27,  60.  63,  319  and  234-B. 

«'  E.g..  Order  Nos.  30  and  46. 

«♦  Natural  Gas  Montly.  supra  at  40  (Table  22). 
Since  the  initial  report  required  under  the 
regulations  calls  for  estimated  volumes  only,  actual 
volumes  transported  may  be  signficantly  lower, 
however. 
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transported  during  the  first  nine  months 
of  the  Order  Nos.  319  and  234-B 
program  exceeded  120  Bcf.**  and  have 
been  continuing  to  increase 
significantly.** 

However,  the  competitive  pressures 
caused  by  partial  well-head 
deregulation  continue  to  grow  and  will 
likely  become  even  more  evident  after 
January  1, 1985.  Demand  for 
transportation  services  to  reflect  the 
growing  competition  at  wellhead  and 
bumertip  can  also  be  expected  to 
increase.  It  may  be  that  the  need  for 
transportation  services  that  are  more 
responsive  to  competitive  market 
requirements  cannot  be  satisfied  under 
the  existing  programs  described  above. 

in.  Discussion 

Our  objective  in  this  Notice  is  to  elicit 
constructive  and  thoughtful  discussion 
about  hew  regulation  of  interstate 
transportation  of  gas  under  the  Natural 
Gas  Act  should  be  structured  to  ensure 
that  the  natural  gas  market  becomes  a 
viable  and  competitive  market  in  which 
consumers  are  provided  adequate 
supplies  of  gas  at  the  lowest  reasonable 
cost.  To  this  end,  we  request  comments 
of  two  types. 

First,  we  solicit  new  and  innovative 
proposals  for  a  cohesive  regulatory 
scheme  governing  all  interstate 
trasnportation  of  gas  under  the  NGA 
that  is  suitable  to  the  needs  of  a  more 
competitive  gas  industry.  Such  a  scheme 
would  address  principles  governing 
access  to  and  rates  for  transportation  on 
pipelines  that  offer  both  sales  and 
trasnportation  services. 

Also  appropriate  for  consideration  in 
this  regard  would  be  provisions 
governing  and/or  facilitating  exchanges 
of  gas  to  achieve  more  efficient  use  of 
existing  transportation  capacity.  A 
discussion  of  the  regulation  of  an  access 
to  transportation  as  they  relate  to  the 
viability  of  spot  and  futures  markets  is 
also  solicited. 

Second,  we  request  a  review  of  all 
aspects  of  the  present  programs  under 
which  interstate  pipeline  carriage  is  now 
provided  for  non-owner  shippers.  As 
detailed  below,  we  seek  comment  in 
four  broad  areas: 

•  Reassessment  of  eligibility  criteria. 

•  Appropriate  rate  treatment  for 
transportation  actions  and  revenues. 


»»  Based  on  inlerim  reports  filed  with  FERC 
pursuant  to  Order  No.  319  by  all  pipelines  engai^d 
in  blanket  certificate  trantportatioa 

"  Based  on  individual  filings  for  new 
transactions  commenced  twtween  May  1. 1984  and 
September  30. 1964.  CKer  160  new  transactions  were 
reported,  relating  to  as  much  as  30  Bcf  per  month  in 
new  transactions.  Again,  actual  volumes 
transported  may  be  signiHcantly  lower  due  to  the 
short  lenn  of  many  transactions  and  buyers 
arranging  a  "portfolio"  of  alternative  suppliers. 


•  Review  of  Commission  policies 
towards  "core"  market  competition/ 
protection. 

•  Review  of  issues  relating  to 
mandated  carriage  of  gas  for  non-owner 
shippers. 

A.  Reassessment  of  eligibility  criteria 

As  noted  above,  the  current 
regulations  create  a  fairly  detailed  set  of 
alternative  criteria  under  which  gas  can 
be  transported.*^  The  Commission  seeks 
comments  on  how  the  eligibility  criteria 
could  be  improved.  Specific  questions  to 
which  answers  may  be  helpful  include: 

1.  Functioning  of  existing  programs: 
How  well  have  the  existing  programs 
been  functioning?  How  useful  have  they 
been  from  a  practical  standpoint?  Are 
there  gaps  in  the  existing  regulatory 
programs?  Are  there  any  particular 
problems  or  "glitches"  in  the  way  the 
regulations  operate  that  could  be 
eliminated?  If  so,  how? 

2.  Simplification:  Is  it  possible  or 
desirable  to  simplify  transportation 
transactions  by  incorporating  all  of  the 
separate  programs  into  a  fairly  uniform, 
standardized  scheme?  If  so,  how?  Or  is 
it  preferable  to  reatin  the  existing  array 
of  approaches  with  each  program 
tailored  to  particular  circumstances  of 
types  of  gas,  end-users,  etc.? 

3.  Regulation  under  \'GPA  §311: 

a.  Under  Order  No.  4G  (promulgating 
18  CFR  284.102  and  284.122)  self- 
implementing  transportation  is 
authorized  under  NGPA  section  311 
where  the  gas  is  being  moved  on  behalf 
of  a  local  distribution  company  for 
"system  supply."  Under  Order  No.  30, 
however,  the  Commission  allowed  self- 
implementing  transportation  under 
NGPA  section  311  for  particular  end- 
users.  Should  the  general  "system 
supply"  requirement  be  retained  or 
eliminated?  From  a  practical  business 
standpoint,  what  obstacles  are  raised  by 
the  "system  supply"  test?  What  public 
interests  would  be  served  by  retention 
of  the  requirement  (see  also  questions 
on  "core"  market  protection/ 
competition  below)?  What  have  been 
the  practical  effects  of  the  Commission's 
orders  in  the  East  Tennessee  and 
Texaco  cases  -"  clarif>'ing  the  meaning 
of  the  system  supply  tost? 

b.  Should  the  two  year  limitation  for 
self-implementing  transportation  be 
altered? 

c.  Should  the  reporting  requirements 
under  18  CFR  284.106  and  284.126  call 


"See  f.g..  Means  i  Angyal  The  Regulation  and 
Future  Role  of  Direct  Producer  Sales,"  5  Energy  1. 1. 
I  (91ftl). 

»•  East  Tennessee  Natural  Gas  Co..  27  F"ERC  1 
61.229  (.May  A  1964);  Texaco  Inc..  27  FERC  1  61. 247 
(May  9. 1964). 


for  more  information  or  for  less?  should 
there  be  no  change? 
4.  Blanket  transportation  certificates: 

a.  Under  Order  No.  234-B,  all  end- 
users  were  designated  as  eligible  for 
self-implementing  transportation  under 
18  CFR  157.209(e)  through  June  30, 1985. 
Should  the  eligibility  be  extended,  and  if 
80,  for  how  long?  Should  qualification 
for  all  end-users  be  made  a  permanent 
part  of  the  regulations? 

b.  Should  the  notice  and  protest 
procedure  under  18  CFR  157.205  be 
modified,  eliminated  or  left  unchanged? 

c.  Under  Order  No.  319,  only  gas  that 
was  not  "committed  or  dedicated  to 
interstate  commerce"  on  November  8. 
1978  may  be  transported  under  a 
blanket  certificate.  Should  eligible 
supply  be  broadened  to  include  gas 
which  was  "committed  or  dedicated" 
but  which  has  subsequently  been 
removed  from  the  Commission's  NG.A 
jurisdiction  by  operation  of  NGPA 
section  e01(a)(l)?  Should  eligibility  be 
broadened  to  include  NGPA  section 
102(d)  gas  (old  OCS  lease  gas)  and/or 
other  "committed  or  dedicated"  gas?  if 
so.  under  what  conditions  should  the 
Commission  authorize  abandonment 
under  NGA  section  7(b)? 

d.  Should  the  program  be  broadened 
to  include  eligibility  for  imported  natural 
gas  supplies? 

e.  Should  the  reporting  requirements 
(particularly  those  set  out  in  18  CFR 
157.207)  be  modified?  How?  Should  a 
provision  of  "flexible  authority"  [e.g..  to 
add  or  delete  delivery  points  within  the 
authorized  quantity)  be  made  an  integral 
part  of  the  regulations? 

f.  Order  No.  319  authorized  the  use  on 
an  experimental  basis  of  an  "Additional 
Incentive  Charge"  (AlC)  for  certain 
transactions.  How  useful  has  the 
incentive  been?  Should  the  AIC  feature 
be  retained  as  a  permanent  feature  of 
the  blanket  certificate  transportation 
program,  or  should  it  be  modified  or 
eliminated?  See  also  questions  below 
relating  to  rate  treatment. 

g.  Should  the  reporting  requirements 
under  Subpart  G  of  Part  284  (18  CFR 
284.222(e))  be  made  more  or  less 
detailed? 

h.  How  useful  and/or  burdensome 
have  the  various  reporting  requirements 
been?  Should  the  Commission  alter  the 
requirements  or  shift  some  of  the 
reporting  burdens  onto  other  parties? 

5.  Special  marketing  programs.  Should 
the  experimental  special  marketing 
programs  be  modified,  extended  or 
eliminated?  Are  there  any  aspects  of  the 
programs  that  should  be  permanently 
incorporated  into  the  regulations? 
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ess?  should 


B.  Review  of  rate  treatment  for 
transportation  transactions  and 
revenues  | 

Under  current  regulations,  rates  for 
transportation  have  generally  been  set 
on  a  "fully  allocated"  basis.  This  means 
that  the  transportation  rate  recovers  a 
portion  of  all  the  cost  components  which 
are  used  in  providing  the  transportation 
service.  In  some  circumstances,  the 
Commission  has  used  a  100  percent  load 
factor  rate  as  the  appropriate  rate.**  In 
other  instances,  where  a  party  has  been 
able  to  demonstrate  that  a  particular 
transportation  service  did  not  make  use 
of  certain  costs  components,  the 
Commission  has  approved  rates  which 
make  no  contribution  to  those  identified 
cost  components."*  For  example,  where 
it  has  been  adequately  shown  that 
transportation  service  will  make  no  use 
of  particular  storage  facilities," 
gathering  facilities,  or  transportation  by 
other  pipelines,  the  Commission  has 
approved  rates  which  exclude  cost 
responsibility  for  those  facilities. 

In  short,  the  Commission  has 
permitted  some  "unbundling"  of  the 
transmission  cost  component  of  rates 
from  costs  associated  with  other 
services.  In  a  fully  competitive  industry, 
such  services  as  gathering, 
transportation,  sales,  and  storage  would 
presumably  be  offered  separately  to  its 
customers  with  each  service  bearing  the 
cost  of  providing  the  service. 

To  help  the  Commission  examine  the 
need  or  desirability  for  greater  use  of 
such  separately-offered  services,  and  to 
generally  evaluate  rate  treatment  for 
transportation  services,  we  request 
comments  on  the  following  questions: 

1.  Is  there  a  need  to  employ  something 
other  than  a  fully  allocated  cost 
approach  to  transportation  rates? 
Specifically,  would  an  unbundled 
pricing  methodology  [i.e..  pricing 
storage,  gathering  and  transmission 
separately  on  a  cost-of-service  basis) 
achieve  more  equitable  and  efficient 
transportation  rates? 

2.  How  should  an  unbundled  rate  be 
structured  and  administered?  Should  the 
transportation  component  of  the  rate 
reflect  the  distance  involved  in  each 
transportation  transaction?  Would  it  be 
possible  or  desirable  for  the 
Commission  to  establish  flexible 
transportation  rates  within  pipeline 
zones  so  that  prices  are  higher  for  long 
hauls  and  lower  for  short  hauls,  and  the 
price  at  the  end  of  each  zone  is  set  as 


"  Tenneco  Oil  Co..  et  oL  28  reRC  f  61.383  (1984) 
(Ordering  paragraph  (S)). 

»»  Tennessee  Gas  Pipeline  Co..  28  FERC I  61.025 
(1984);  El  Paso  Natural  Gas  Co..  28  FERC  %  61.  284 
(1984). 

''  Id. 


the  rate  ceiling?  If  it  is  possible  or 
desirable  to  do  so,  how  would  it  best  be 
accomplished?  Are  electronic  rate  filings 
currently  a  feasible  technique  for 
implementing  transportation  rate 
flexibility? 

3.  What  effect,  if  any,  would  greater 
use  of  unbundled  rates  have  on  a 
pipeline's  obligation  to  serve  customers? 
Is  a  standby  charge  an  appropriate  way 
to  compensate  a  pipeline  for 
maintaining  such  an  obligation?  If  so, 
how  should  such  a  charge  be  designed 
and  implemented?  Could  a  standby 
charge  be  made  optional  and  charged 
only  to  those  transportation  sales 
customers  who  wished  to  retain  a 
particular  pipeline's  service  obligation? 
Should  customers  be  permitted  to 
exchange  their  standby  rights? 

4.  What  effect,  if  any,  would 
unbundling  gathering  and  storage  costs 
for  transportation  rates  have  on  the 
rates  for  that  pipelines'  sales  customers? 
What  rationale  could  be  used  for  not 
assigning  any  storage  costs  to 
transportation  service? 

5.  If  the  Commission  should  decide  to 
unbundle  pipeline  services,  should  it 
insist  that  transportation  services, 
storage  services,  and  gathering  services 
for  transportation  or  sales  customers  be 
separately  charged?  Should  it  insist  that 
all  transportation  services  be  performed 
under  filed  and  effective  tariffs? 

6.  Is  it  advisable  to  require  each 
pipeline  to  establish  representative 
transportation  volumes,  thereby 
allowing  the  pipeline  to  retain  all 
revenues  from  transportation  service 
and  avoiding  the  need  to  require 
crediting  of  transportation  revenues  to 
Account  191?  If  the  Commission  were  to 
adopt  such  a  requirement,  how  could  the 
Commission  best  establish 
representative  transportation  levels  for 
each  pipeline?  Is  a  "full  blown"  NGA  4 
rate  case  required  or  could  this  be  done 
through  a  more  finely-tailored  rate 
proceeding,  for  example,  by  a  filing  to 
amend  an  existing  settlement  (supported 
by  a  cost  and  revenue  study  somewhat 
along  the-4ine8  of  what  is  required  for  a 
PGA  filing)?  Would  it  be  possible  and 
desirable  to  reflect,  in  representative 
volumes,  quantities  transported  to  local 
distribution  companies  as  part  of  the 
recently  modified  special  marketing 
programs,  which  allow  LDC's  to 
purchase  up  to  10  percent  of  their 
contract  demand  through  SMP's? 

7.  In  Order  No.  319,  the  Commission 
authorized  on  an  experimental  basis  an 
incentive  transportation  charge  of  up  to 
five  cents  per  MMBtu  to  help  overcome 
a  perceived  pipeline  reluctance  to 
transport  natural  gas  for  certain 
shippers.  This  optional  charge  could 


apply  only  if  a  pipeline  did  not  have 
representative  transportation  volumes 
established.  In  417  transactions  reported 
through  October  31, 1984,  the  AlC  was 
utilized  in  only  74  instances.  See 
Appendix  "A."  What  effect,  if  any.  has 
the  incentive  charge  had  on  encouraging 
the  transportation  of  gas  for  others?  Is 
there  presently  a  need  to  allow  for  the 
charge  on  a  permanent  basis?  If  so,  is 
the  level  of  the  charge  sufficient,  and  to 
what  types  of  transportation 
transactions  should  the  charge  be 
applied? 

8.  More  generally,  do  pipelines  have 
adequate  incentives  to  voluntarily 
transport  gas  for  others  and,  if  not,  what 
kinds  of  programs  can  be  implemented 
to  encourage  such  carriage? 

9.  The  Commission  seeks  comments 
on  whether  transportation  rates  for 
services  provided  by  one  interstate 
pipeline  to  another  and  agreed  upon  by 
both  should  be  reviewed  by  the 
Commission. 

10.  Would  changes  in  FERC  regulation 
of  interstate  transportation  have  any 
impacts  on  how  local  distribution 
companies  are  regulated  by  state  public 
utility  commissions? 

C.  Review  of  Commission  policies 
towards  "core"  market  competition/ 
protection 

In  approving  the  experimental  special 
marketing  programs  (SMPs),  which 
entailed  use  of  non-traditional  sales 
channels  to  permit  direct  producer  sales, 
the  Commission  initially  limited  the 
types  of  markets  that  would  have  access 
to  such  competition.  Until  more  could  be 
learned  about  the  effects  of  these 
programs,  the  Commission  drew  a 
distinction  between  firm  sales  and 
marginal  sales  and  limited  the  SMPs  to 
competing  for  the  latter.  (See  Tenneco 
Oil  Company.  Docket  No.  CI83-269-000, 
25  FERC  \  61,031  (1984).)  These  marginal 
sales  were  defined  to  include  sales 
made  under  interruptible  and  discount 
rate  schedules,  producer  and  off-system 
sales,  and  sales  made  to  displace 
alternate  fuels  including  LPG  and  SNG. 
They  were  considered  to  be  already  at 
risk  from  the  perspective  of  the 
traditional  pipeline  supplier.  All  firm 
sales  which  did  not  fall  into  these 
marginal  categories  were  deemed  to 
constitute  "core"  market  sales. 
Displacing  such  sales  with  purchases 
from  parties  other  than  the  traditional 
pipeline  supplier  could  potentially  have 
more  far  reaching  consequences  in 
terms  of  rate  structure  and  economic 
impact  than  the  loss  of  marginal  sales. 

As  competition  among  pipelines  has 
increased,  the  concept  of  "core"  markets 
has  been  used  by  some  pipelines  to  refer 
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to  traditional  markets.  Pipelines  losing 
load  or  finding  traditional  loads  in 
jeopardy  havt  expressed  a  concern  as  to 
the  impact  such  load  loss  might  have  on 
their  own  systems.  Customers  of  those 
pipelines  have  seconded  those  concerns. 

At  the  same  time,  the  customers  have 
sought  out  alternative  supplies  to  benefit 
from  lower  prices  and  increased 
flexibility. 

In  short,  there  are  basic  tensions 
between  those  who  benefit  from  being 
able  to  obtain  lower  prices  and  greater 
flexibility  and  those  who  fear  that  they 
will  face  mounting  unit  fixed  costs. 

Traditionally,  pipeline  certification 
proceedings  under  section  7(c)  have 
offered  a  forum  for  these  competing 
interests.  Increased  flexibility  and 
responsiveness  now  available  under 
NGPA  section  311  and  blanket 
transportation  certificates  means  that 
these  issues  are  likely  to  arise  with 
increasing  frequency  in  other  contexts. 

Accordingly,  the  Commission  requests 
comments  on  all  aspects  of  these  issues, 
including  the  following: 

1.  As  transportation  services  replace 
sales  as  a  source  of  pipeline  revenue, 
what  changes  need  to  be  made  in  rate 
structure  and  in  pipeline  purchasing  and 
sales  contracts? 

2.  How  could  a  "portfolio"  of  supply 
sources  be  used  adequately  to  discharge 
a  pipeline's  service  responsibilities  to  all 
its  customers,  both  marginal  and  firm? 

3.  To  what  extent  should  a  pipeline 
customer's  right  to  purchase  gas  (as 
evidenced  by  payment  of  a  demand 
charge)  be  convertible  into  a  right  to 
have  gas  transported  when  that  gas  is 
not  owned  by  the  pipeline?  To  what 
extent  should  this  right  to  transportation 
(as  acquired  by  conversion  of  purchase 
rights)  be  negotiable  (i.e..  capable  of 
being  resold  by  the  customer  to  a  third 
party). 

4.  What  would  be  the  effect  of  making 
all  "core"  market  sales  subject  to 
competition  by  alternative  sellers  of 
natural  gas? 

5.  Is  there  some  level  or  some 
particular  kind  of  firm  sales  that 
constitutes  a  market  needing  protection, 
which  would  justify  denying  those 
customers  access  to  competitive  sources 
of  gas?  If  so.  describe  the  circumstances. 

6.  Since  the  Natural  Gas  Act  does  not 
provide  for  certification  of  monopoly 
franchises,  what  would  be  the  rationale 
for  extending  a  "core"  market  restriction 
in  anything  other  than  a  temporary 
experimental  program  like  the  SMPs? 

D.  Keview  of  issues  relating  to 
mandated  carriage  of  gas  for  non-owner 
shippers 

Presently  pending  before  the 
Commission  are  several  cases  in  which 


parties  argue  that  the  Commission  has 
at  least  some  legal  authority  to  order 
interstate  pipelines  to  provide 
transportation  service  for  non-owner 
shippers  in  at  least  some  limited 
circumstances.'* 

This  is  an  issue  which  has  also 
received  increased  attention  before  the 
Congress."  state  legislatures."  state 
public  utility  commissions."  the  courts  *• 
and  the  commentators.'^  Among  the 
latter,  the  last  two  years  have  seen  a 
number  of  studies  of  how  some  form  of 
mandatory  carriage  might  work  "—or 
not  work."  In  addition,  there  have  been 


"See  e.g..  Columbia  Cat  Transmission  Corp.. 
Docket  No.  RP84-n  (oral  ar^ment  ofMarcll  7. 
1984). 

"S.  615.  98lh  Cong.,  lal  Sesa.  Section  «3  (1983) 
(provision  of  Reagan  Administration's  pniposaJ 
regarding  mandatary  carnage):  S.  1713.  !«8lh  Cong.. 
1st  Sess.  section  401  (sutistitute  provision  originally 
proposed  by  Senator  Bradley). 

"Act  of  March  14  1963.  S.  117  {codified  at  W.  Va. 
Code  Section  11-24-11:  24-1-1.  7:  24-4-3.  4a-c.  11. 
16:  24-2A1.  2:  24-28-1.2: 24-3-2.  3a.  7.  8  (authorizing 
West  Virginia  Public  Service  Commission  to  require 
transportation  by  intrastate  pipelines  and  by 
interstate  pipelines  with  unused  or  excess  capacity 
not  needed  to  meet  demands  of  interstate 
commerce):  Act  of  Fatlruary  9. 1984  (authoiizing 
New  Yorlt  Public  Service  Commission  to  require 
transportation  by  regulated  gas  corporations  on 
specifled  terms  and  conditions). 

"  Letter  Order  of  July  11.  1984  of  Pennsylvania 
Public  Utility  Commission.  Docket  No.  R-8323IS 
(directing  all  Class  A  and  B  gas  utilities  within  state 
to  file  a  gas  transportation  tanff  within  60  days); 
Opinion  and  Order  in  Pennaylvania  Public  L'tiltty 
Commission,  el  a/,  v.  The  Peoples  Natural  Com  Co. 
(Cas  Transportation  Rate).  Docket  Nos.  R-832315.  el 
al.  (July  11.  1984)  (concluding  that  Pennsylvania 
Commission  has  power  under  State  Public  Utility 
Code  to  direct  a  juhsdictional  utility  to  provide  gas 
transportation  service  to  industrial  and  commercial 
customers  who  acquire  their  own  source  of  gas 
supply);  Investigation  on  the  Commission 's  own 
motion  into  the  opemiions  of  all  gas  corporations 
regarding  transportation  of  customerowned gas 
from  the  Califumia  border  to  industrial  facilitiea 
within  Calitomia.  Oil  No.  84-04-079.  at  al.  (April  18. 
1984)  (instituting  investigation  into  policy  issues  and 
factual  assumptions  that  the  California  P.U.C. 
should  consider  in  addressing  transportation  of  gas 
for  non-onvnor  shippers). 

"See  e.g..  Slate  of  Illinois  vs.  Panhandle  Eastern 
Pipe  Line  Co..  No.  84-1048  (C.  D.  III.  filed  February  7. 
1984).  Antitrust  actions  have  also  been  filed  by  a 
pipeline  against  a  distribution  company  and  by  a 
producer  against  a  pipeline. 

"  Mogel  and  Gregg,  "Appropriateness  of  Imposing 
Common  Carrier  Status  on  Interstate  Natural  Cas 
Pipelines."  4  Energy  L  /.  144  (1983). 

"fhitnam.  Hayes  and  Bartlett.  Inc.  Mandatory 
Contract  Carriage:  An  Essential  Condition  for 
Natural  Cas  Wellhead  Competition  and  Least 
Consumer  Cost  (September  1984)  (study  sponsored 
by  the  National  Association  of  Stale  Utility 
Consumer  Advocates). 

"Cambridge  Energy  Research  Associates. 
Mandatory  Carriage:  Consequences  for  the  Natural 
Cos  Industry  and  for  Consumers  (May  1984): 
Interstate  Natural  Cas  Association  of  America. 
Natural  Cas  Carrier  Status  During  the  Current 
transition:  A  Critique  of  Mandatory  Contract 
Carriage  ||anuaiy  1984). 


a  number  of  legal  analyses  relating  to 
the  circumstances  under  which  a 
pipeline  company  may  find  itself  under 
a  legal  obligation  to  transport  for 
others.*" 

These  are  difficult  questions  with  far- 
reaching  consequences.  Current 
developments  in  the  courts  and  before 
the  Commission  suggest  fairly  strongly, 
however,  that  the  time  may  now  be  ripe 
for  the  Commission  to  begin  to  search 
for  well-considered  answers. 
Accordingly,  the  Commission  requests 
comments  to  the  following  questions: 

1.  Background:  To  what  extent  and 
under  what  circumstances,  if  any, 
should  interstate  pipelines  decline  to 
provide  transportation  service  to 
potential  customers?  Do  pipelines 
decline  to  offer  transportation  service 
under  those  circumstances?  Do  they  fail 
to  provide  service  under  other 
circumstances? 

2.  Legal  authority  under  the  NGA: 
Under  what  circumstances,  if  any.  may 
an  interstate  pipeline  be  under  a  legal 
obligation  to  carry  gas  for  a  nonowner 
shipper?  In  particular,  does  the 
Commission  have  the  authority  under 
the  NGA  to  compel  transportation: 

a.  in  instances  where  there  is 
monopoly  or  monopsony  power  which, 
if  exercised,  would  prevent  producers  of 
gas  from  selling  or  purchasers  of  gas 
from  buying  otherwise  marketable  gas 
supplies?  Absent  such  available 
transportation,  is  the  more  competitive 
wellhead  market  contemplated  by  the 
NGPA  achievable? 

b.  as  a  remedy  for  a  Commission 
finding  of  undue  discrimination  under 
NGA  sections  4  and  5  by  a  pipeline  that 
fails  to  offer  transportation  service  for 
non-owner  shippers? 

c.  where  a  pipeline  purchaser  has 
exercised  a  "market-out"  or  other 
contractual  termination  clause  in.  a  gas 
purchase  agreement? 

d.  under  other  particular 
circumstances? 

3.  Interrelation  with  antitrust  laws: 
a.  What  responsibility  does  the 

Commission  have  to  review  and  take 
account  of  allegations  that  a  refusal  to 
offer  transportation  service  constitutes  a 
violation  of  the  antitrust  laws? 


""Reiter.  "Competition  and  Access  to  the 
Bottleneck:  The  Scope  of  Contract  Carrier  regulation 
Under  the  Federal  Power  and  Natural  Cas  Acts."  18 
Land  and  Water  L  Rev  1  (1983):  Mahinka  and 
Johnson,  "New  Antitrust  Issues  in  a  Deregulated 
Environment:  Access  to  Pipelines."  4  Energy  LJ.  211 
(1983);  Umbert  and  GUfoyle,  "Reforming  Natural 
Cas  Markets:  The  Antitrust  Alternative."  Public 
Util  Fort.  15  (.May  12. 1983):  Burke  and  Oliver, 
"Current  Antitrust  Developments  in  Oil  and  Cas 
Exploration  and  Production"  in  Proceedings  of  the 
Thirtieth  Annual  Institute  on  Oil  and  Cas  Law  and 
Taxation  271  (A.  Ernst,  ed..  1979). 
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b.  If  there  is  an  obligation  imposed  by 
u  Federal  court  under  the  antitrust  laws 
to  offer  transportation  service  under 
particular  circumstances,  how  should 
rates  for  the  service  be  established? 
Moreover,  what  should  be  the  role  of  the 
Commission  in  establishing  those  rates? 

c.  Are  there  circumstances  under 
which  a  refusal  to  transport  gas  for 
others  might  be  deemed  prima  facie 
reasonable  or  unreasonable?  How  much 
weight  might  be  given  to  outstanding 
take-or-pay  exposure  under  such  an 
approach?  To  other  factors? 

4.  Is  the  question  of  availability  of 
transportation  service  predominantly 
one  of  access  (i.e.,  denial  of  access  to  an 
actual  or  potential  competitor  in  a 
common  market)?  Or  is  it  one  of 
appropriate  rate  structures  for  regulated 
utilities  (i.e.,  a  question  of  structuring 
rates  so  that  the  regulated  utility  will 
have  appropriate  incentives  to  offer 
desired  services  within  its  service 
territory)?  How  should  the  Commission 
respond  if  the  situation  of  a  pipeline 
appears  to  be  some  of  both? 

Commenters  are  reminded  that  there 
are  two  other  related  issues  that  will  be 
addressed  in  the  next  four  to  sixweeks 
dealing  with  two  other  broad  areas  of 
pipeline  regulation:  (1)  Rate  structures 
and  design,  and  (2)  the  financial 
implications  for  regulated  pipelines  [e.g.. 
business  risks  and  rates  of  return)  of  the 
transition  towards  competitive  wellhead 
pricing.  These  topics  will  be  addressed 
in  greater  detail  at  a  later  date,  but  we 
do  not  wish  to  foreclose  commenters' 
opportunity  to  discuss  these  topics  as 
thev  relate  to  the  subject  of  this  portion 
of  the  NOI. 

rV.  Request  for  Public  Comments 

A.  Procedures  for  filing  written 
comments 

The  Commission  invites  all  interested 
persons  to  submit  written  comments, 
data,  views  or  arguments  on  issues 
raised  in  this  Notice.  To  the  extent  that 
several  groups  or  individuals  may  have 
similar  interests,  they  are  encouraged  to 
file  joint  comments. 

All  comments  should  be  received  by 
the  Commission  prior  to  4:30  p.m.  EST 
on  February  4, 1985.  Comments  should 
be  submitted  to  the  Secretary,  Federal 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  D.C. 
20426  and  should  reference  Docket  No. 
RM85-1-000.  An  original  and  14  copies 
should  be  filed. 

All  comments  will  be  placed  in  the 
public  file  which  has  been  established  in 
this  docket  and  which  is  available  for 
public  inspection  in  the  Commssion's 
Division  of  Public  Information,  Room 
1000,  825  North  Capitol  Street  NE.. 


Washington.  D.C.  during  regular 
business  hours.  Copies  of  comments  will 
be  available  for  purchase. 

B.  Public  hearing  I 

A  public  conference  will  be  convened 
on  February  20, 1985.  The  time,  location 
and  format  will  be  noticed  in  the  Federal 
Register  at  a  later  date. 

(Natural  Gas  Act.  as  amended,  15  U.S.C.  717- 
717(2):  Natural  Gas  Policy  Act.  15  U.S.C.  3301 
etseq.) 

List  of  Subjects 

78  CFR  Part  157 

Administrative  practice  and 
procedures.  Natural  gas.  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  284 

Continental  shelf.  Natural  gas. 
Reporting  and  recordkeeping 
requirements. 

By  direction  of  the  Commission. 
Kenneth  F.  Plumb, 
Secretary: 

Interstate  Gas  Pipelines  filing  Initial 
Reports  of  End-User  Transportations 
Pursuant  to  section  157.209(g)(1)  from 
August  5, 1983  through  October  31. 1984 


Pipelines  using  AlC 

1  ANR  Pipeline  Co  (Mchi- 
gan  Wisconsin) 

2  Arkansas  Louis«na  Gas 
Co 

3  Colorado  IniarsUta  Gas 
Co 

4  National  Fuel  Gas 
Supply  Cofp 

5  Natural  Gas  Pipeline  Co. 
ot  America 

6  Northern  Natural  Gas  Co 

7  Nortrmest  Central  Pipe- 
iwwCorp 

e  Northwest  Pipeline  Corp.. 

9  Panhandle  Eastern  Pipe 
Line  Co 

10  Tennessee  Gas  Pip*' 
line  Co 

It.  Texas  Gas  Transmis- 
sion Co 

12  Transcontinental  Gas 
Pipe  Line  Corp 


Subtotal. 


Pipelines  Not  Using  AlC 

1  Cokimtxa  Gas  Transmis- 
sion Corp         

2  Consolidated      Gas 
Supply  Corp 

3  Michigan   ConsoMalad 
Gas  Co 

4  Mid  Louisiana  Gas  Co 

5  Mountain    Fuel    Suppty 
Co  

6  Texas  Eastern  Transmis- 
sion Corp 

7  United  Gas  Pipe  Line  Co. 


240 


Subtotal.. 


Tow.. 


[FR  Doc.  84-33997  Filed  12-31-«4;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  133 

(Docket  No.  83N-036SJ 

Cream  Cheese;  Termination  of 
Consideration  of  tt)e  Codex  Standard 

agency:  Food  and  Drug  Administration. 
action:  Advance  notice  of  proposed 
rulemaking;  termination  of 
consideration. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  terminating 
consideration  of  amending  the  U.S. 
standard  of  identity  for  cream  cheese 
based  on  the  "Recommended 
International  Individual  Standard  for 
Cream  Cheese"  (Codex  Standard  No.  C- 
31)  because  there  is  neither  sufficient 
interest  nor  need  to  warrant  proposing 
amendment  of  the  U.S.  standard  for 
cream  cheese. 

FOR  FURTHER  INFORMATION  CONTACT: 

Johnnie  G.  Nichols.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-215). 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington.  DC  20204.  202-485- 
0101. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  15. 1983 
(48  FR  55752).  FDA  published  an 
advance  notice  of  proposed  rulemaking 
which  offered  interested  persons  an 
opportunity  to  review  the  Codex 
standard  and  to  comment  on  the 
desirability  of  and  need  for  amending 
the  U.S.  standard  of  identity  for  cream 
cheese  in  21  CFR  133.133.  The  Codex 
standard  was  submitted  to  the  United 
States  for  consideration  of  acceptance 
by  the  Food  and  Agriculture 
Organization/World  Health 
Organization's  Comittee  of  Government 
Exports  on  the  Code  of  Principles 
Concerning  Milk  and  Milk  Products,  a 
subsidiary  body  of  the  Codex 
Alimentarius  Commission.  In  that  notice 
the  agency  commented  that  amendment 
of  the  standard  of  identity  would  not  be 
proposed  if  the  comments  received  did 
not  support  these  actions. 

Six  letters  of  comment  were  received 
in  response  to  the  advance  notice  of 
proposed  rulemaking.  None  of  the 
comments  supported  amendment  of  the 
U.S.  standard  of  identity  for  cream 
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cheese  based  on  die  Codex  standard. 
However,  one  comment  suggested 
amendment  of  the  standard  of  identity 
to  provide  for  the  use  of  reduced  lactose 
whey,  reduced  minerals  whey,  and 
whey  protein  concentrate  in  addition  to 
the  fluid,  concentrated,  dry  and 
reconstituted  forms  of  cheese  whey 
already  permitted  by  the  standard  to 
adjust  the  moisture  content  of  the  cream 
cheese.  The  comment  stated  that  the 
suggested  amendment  would  permit  the 
use  of  recently  recognized  forms  of 
whey  (21  CFR  184.1979a,  184.1979b.  and 
184.1979c)  and  would  be  in  the  best 
interest  of  consumers  by  providing  for 
the  incorporation  of  additional  related, 
economical,  and  nutritious  whey 
products.  FDA  has  considered  this 
suggestion,  but  is  not  proposing 
amendment  of  the  standard  of  identity 
for  cream  cheese  because  the  comment 
did  not  provide  adequate  support 
demonstrating  the  need  for  and  the 
propriety  of  using  additional  whey 
products. 

Having  considered  the  comments 
received,  FDA  has  concluded  that  at 
this  time,  there  is  neither  sufficient 
interest  nor  need  to  warrant  proposing 
amendment  of  the  U.S.  standard  of 
identity  for  the  cream  cheese  under  the 
authority  of  section  401  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C 
341). 

List  of  Subjects  in  21  CFR  Part  133 

Cheese;  Food  standards. 

Therefore,  under  the  procedures  in  21 
CFR  130.6.  notice  is  given  that  the 
Commissioner  of  Food  and  Drugs  has 
terminated  consideration  of  amending 
the  U.S.  standard  of  identity  for  cream 
cheese  based  on  the  Codex  standard. 
This  action  is  without  prejudice  to 
further  consideration  of  amending  the 
U.S.  standard  of  identity  for  cream 
cheese  upon  appropriate  justification. 

FDA  will  inform  the  Technical 
Secretary  for  the  Committee  of 
Government  Experts  on  the  Code  of 
Principles  Concerning  Milk  and  Milk 
Products  that  an  imported  food  which 
complies  with  the  requirements  of  the 
Codex  standard  may  move  freely  in 
interstate  commerce  in  this  country, 
providing  it  complies  with  applicable 
U.S.  laws  and  regulations. 

Dated:  December  1&  1964. 

Sanford  A.  MUIer. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

|FR  Doc  84-34006  Filed  12-31-64;  8:45  am) 

MJJNQ  COOK  4M0-«1-M 


21  CFR  Part  133 

(Docket  No.  S3N-03671 

Cottage  Cheese  and  Dry  Curd  Cottage 
Cheese;  Termination  of  Consideration 
of  the  Codex  Standard 

agency:  Food  and  Drug  Administration. 
HHS. 

ACTNM:  Advance  notice  of  proposed 
rulemaking;  termination  of 
consideration. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  terminating 
consideration  of  amending  the  U.S. 
standards  of  identity  for  cottage  cheese 
and  dry  curd  cottage  cheese  based  on 
the  "Recommended  International 
Individual  Standard  for  Cottage  Cheese. 
Including  Creamed  Cottage  Cheese" 
(Codex  Standard  No.  C-16)  because 
there  is  neither  sufficient  interest  nor 
need  to  warrant  proposing  amendment 
of  the  U.S.  standards  for  cottage  cheese 
and  dry  curd  cottage  cheese. 

FOR  FURTHER  MFORMATICN  CONTACT: 

Johnnie  G.  Nichols.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-215). 
Food  and  Drug  Administration.  200  C  St. 
SW..  Washington.  DC  20204.  202^85- 
0101. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  15. 1983 
(48  FR  55749).  FDA  published  an 
advance  notice  of  proposed  rulemaking 
which  offered  interested  persons  an 
opportunity  to  review  the  Codex 
standard  and  to  comment  on  the 
desirability  of  and  need  for  amending 
the  U.S.  standards  of  identity  for  cottage 
cheese  and  dry  curd  cottage  cheese  in  21 
CFR  133.128  and  133.129,  respectively. 
The  Codex  standard  was  submitted  to 
the  United  States  for  consideration  of 
acceptance  by  the  Food  and  Agriculture 
Organization/World  Health 
Organization's  Committee  of 
Government  Experts  on  the  Code  of 
Principles  Concerning  Milk  and  Mjik 
Products,  a  subsidiary  body  of  the 
Codex  Aiimentarius  Commission.  In  that 
notice  the  agency  commented  that 
amendment  of  the  standards  of  identity 
would  not  be  proposed  if  the  comments 
received  did  not  support  these  actions. 

Seven  letters  of  comment  were 
received  in  response  to  the  advance 
notice  of  proposed  rulemaking.  Six 
comments  opposed  amendment  of  the 
standards  of  identity  for  cottage  cheese 
and  dry  curd  cottage  cheese.  One 
comment  suggested  amendment  of  the 
standard  of  identity  to  provide  for  the 
addition  of  oil-free  lecithin  to  the  milk 
prior  to  curd  formation  to  increase  the 
yield  of  cottage  cheese  curd  but  did  not 


provide  adequate  grounds  in  support  of 
the  suggestion. 

Having  considered  the  comments 
received,  FDA  has  concluded  that,  at 
this  time,  there  is  neither  sufficient 
interest  nor  need  to  warrant  proposing 
amendment  of  the  U.S.  standards  of 
identity  for  cottage  cheese  and  dry  curd 
cottage  cheese  under  the  authority  of 
section  401  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341), 

List  of  Subjects  in  21  CFR  Part  133 

Cheese.  Food  standards. 

Therefore,  under  the  procedures  in  21 
CFR  130.8,  notice  is  given  that  the 
Commissioner  of  Food  and  Drugs  has 
terminated  consideration  of  amending 
the  U.S.  standards  of  identity  for  cottage 
cheese  and  dry  curd  cottage  cheese 
based  on  the  Codex  standard.  This 
action  is  without  prejudice  to  further 
consideration  of  amending  the  U.S. 
standards  of  identity  for  cottage  cheese 
and  dry  curd  cottage  cheese  upon 
appropriate  justification. 

FDA  will  inform  the  Technical 
Secretary  for  the  Committee  of 
Government  Experts  on  the  Code  of 
Principles  Concerning  Milk  and  Milk 
Products  that  an  imported  food  which 
complies  with  the  requirements  of  the 
Codex  standard  may  move  freely  in 
interstate  commerce  in  this  country, 
provided  it  complies  with  applicable 
U.S.  laws  and  regulations. 

Dated:  December  19,  1984. 
Sanford  A.  Miliar. 

Director.  Center  for  Food  Safely  and  Applied 

Nutrition. 

[FR  Doc.  84-34007  Filed  12-31-84;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

21  CFR  Part  193 

[OPP-00000/P347;  FRL-2742-4] 

Benzene  Hexachloride;  Proposed 
Revocation  of  Food  Additive 
Regulation 

agency:  Environmental  Protection 
Agency  (EPA),  ^ 

action:  Proposed  Revocation  of  Food 

Additive  Regulation. 

summary:  This  document;  (1)  Proposes 
the  revocation  of  the  tolerance  for 
residues  of  the  insecticide  benzene 
hexachloride  (BHC)  in  dehydrated 
peppers  (paprika),  (2)  lists  the  action 
level  that  the  EPA  intends  to 
recommend  to  the  Food  and  Drug 


Administration  (PDA)  to  replace  this 
tolerance  once  the  rule  revoking  the 
tolerance  is  final,  and  (S)  lists  EPA's 
recommendations  to  FDA  regarding 
action  levels  to  be  set  to  replace  existing 
action  levels  for  processed  foods  and 
feed  for  which  no  food  additive 
regulations  were  established.  This 
proposed  rule  was  initiated  by  the 
Environmental  Protection  Agency. 
DATE:  Written  comments,  identified  by 
the  document  control  number  (OPP- 
0(KXX)/P347).  must  be  received  on  or 
before  March  4. 1985. 
ADDRESS:  By  mail  submit  comments  to: 
Information  Services  S«ction,  Program 
Management  and  Support  Division 
(TS-7570.  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington, 
D.C.  20460. 
In  person,  deliver  comroents  to:  Rm.  236, 
CM  m,  1921  |ef£ersoB  Davis  Highway. 
Arlington.  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT 
By  mail:  Mary  Waller,  Registration 
Supf>ort  and  Emergency  Response 
Branch.  Registration  Division  (TS- 
767),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
D.C.  20460. 
Office  location  and  telephone  number 
Rm.  716.  CM  No.  2. 1921  Jefferson 
Davis  Highway.  Arlington,  VA  22202. 
(703-557-7700). 
SUPPLEMENT  ART  INFORMATION:  On 
October  19, 1976,  the  Environmental 
Protection  Agency  (hereafter,  the 
Agency)  published  the  "Rebuttable 
Presumption  Against  Registration 
(RPAR)  and  Continued  Registration  of 
Pesticide  Products  Containing  BHC" 
after  determining  that  pesticide  products 
containing  BHC  met  or  exceeded  the 
risk  criteria  for  determination  of 
unreasonable  adverse  effects  as  set 
forth  in  40  CFR  162.11(a)(3).  In  this 
RPAR  notice  the  Agency  stated  that  it 
was  aware  of  several  feeding  studies 
involving  BHC  and  various  BHC  isomers 
which  induced  statistically  significant 
oncogenic  effects  in  both  mice  and  rats 
given  oral  doses  of  these  compounds. 
(Technical  grade  BHC  is  primarily 
composed  of  the  alpha,  beta,  gamma 
and  delta  isomers  of  the  BHC  molecule.) 
The  RPAR  notice,  published  in  the 
Federal  Register  of  October  19, 1076  (41 
FR  46024).  provides  a  brief  summary  of 
the  evidence  regarding  the  oncogenic 
effects  of  BHC. 

On  September  1, 197R  the  Hooker 
Chemical  and  Plastics  Corporation  of 
Niagra  Falls.  New  York,  the  principal 
domestic  producer  of  BHC,  requested 
voluntary  cancellation  of  its  BHC 
registrations  pursuant  to  section  6(a)(1) 


of  the  Federal  Insecticide.  Fungicide  and 
Rodenticide  Act  as  amended.  A  notice 
of  voluntary  cancellation  was  published 
in  the  Federal  Register  of  October  19. 
1976  (41  FR  46031). 

In  order  to  eliminate  all  others  uses  of 
BHC  in  the  United  States,  the  Agency 
asked  all  BHC  registrants  to  cancel  their 
BHC  products  or  to  amend  their 
products  by  replacing  the  non-gamma 
BHC  isomer  content  of  their  products 
with  lindane  (gamma  isomer).  In  a 
notice  published  in  the  Federal  Register 
of  July  21, 1978  (43  FR  31432),  the 
Agency  stated  that  all  BHC  registrants 
had  complied  with  the  request  and  that 
the  Agency  had  terminated  the  RPAR. 
The  Agency  further  stated  that  once  the 
amendments  were  accepted,  the  original 
BHC  product  containing  non-gamma 
BHC  isomers  could  not  be 
manufactured,  sold  or  distributed  in  the 
United  States.  j 

The  food  additive  regulation  ' 

established  in  21  CFR  193.35  for  the 
residues  of  BHC  in  dehydrated  peppers 
(paprika)  was  not  revoked  concurrently 
with  the  cancellation  of  the  pesticide 
registration  because  of  the  pesticide's 
persistence  in  the  evironment  and  the 
resultant  expectation  that  BHC  residues 
would  be  present  in  this  commodity  for 
a  significant  time  period.  In  addition, 
FDA  established  action  levels  for 
unavoidable  residues  of  BHC  occurring 
in  certain  processed  food  and  feed  that 
had  no  established  food  additive 
regulations  for  BHC. 

To  handle  the  issue  of  persistent 
chemicals,  the  EPA  developed  the 
"Policy  Statement  On  Revocation  of 
Tolerances  for  Cancelled  Pesticides"  (47 
FR  452956,  September  29, 1982).  This 
policy  statement  was  a  joint  agreement 
between  the  EPA,  USDA,  and  the  FDA. 
The  policy  statement  discussed  the 
mechanism  to  be  used  when  replacing 
formal  tolerances  of  persistent 
pesticides  with  action  levels.  These 
action  levels  would  cover  unavoidable 
residues  occurring  in  the  U.S.  food 
supply  as  a  result  of  environmental 
contamination  from  past  legal  usage  of 
the  pesticide.  The  policy  statement 
detailed  the  factors  that  EPA  would 
consider  when  setting  appropriate 
action  levels.  These  same  factors  would 
be  used  to  lower  the  action  levels  as 
subsequent  surveillance  data,  reviewed 
periodically,  indicated  that  the  residue 
levels  found  in  the  environment  had 
dissipated  further. 

Based  on  the  above  facts  and  the 
guidance  provided  in  the  policy 
statement,  the  Agency  now  proposes  the 
revocation  of  the  food  additive 
regulation  in  21  CFR  193.35  for  BHC  in 
dehydrated  peppers  (paprika).  The 
Agency  proposes  to  recommend  an 


action  level  to  replace  this  tolerance.  In 
addition,  the  Agency  intends  to 
recommend  that  certain  existing  action 
levels  for  food  and  feed  additives  be 
lowered. 

In  accordance  with  the  policy 
statement,  the  Agency  considered 
certain  factors  during  its  review  to 
determine  the  appropriate  action  levels. 
The  first  factor  considered  was  the 
requirement  that  the  action  level  be  set 
at  a  limit  sufficient  to  protect  the  public 
health  while  taking  into  account  the 
extent  to  which  the  pesticide  cannot  be 
avoided  in  the  production  of  food  and 
feed  commodities.  Based  on  the  fact  that 
all  of  the  action  levels  are  lower  or 
equal  to  the  current  food  additive 
regulation  or  existing  action  levels  for 
BHC  on  processed  food  or  feed,  the 
action  levels  will  reduce  the  maximum 
allowable  exposure  to  residues  of  BHC. 

The  second  factor  considered  by  the 
Agency  was  the  surveillance  data 
supplied  by  the  FDA  and  USDA  to 
determine  the  anticipated  unavoidable 
residue  levels  for  BHC.  Based  on 
surveillance  data  on  domestic  and 
imported  commodities  for  the  years 
1977. 1978,  and  1979,  the  Agency 
concluded  that  only  a  small  percentage 
of  the  tested  samples  exhibited 
measurable  residues  of  BHC  and  only  in 
rare  instances  would  commodities 
exceed  the  action  levels. 

The  third  factor  considered  by  the 
Agency  was  the  possibility  of 
recommending  that  action  levels  be  set 
by  crop  groups  in  accordance  with  the 
crop  grouping  regulation  published  in 
the  Federal  Register  of  June  29, 1983  (48 
FR  29855).  The  Agency  has  chosen  in 
this  case  to  recommend  action  levels  on 
a  crop  by  crop  basis  in  order  to  avoid 
recommending  action  levels  for  crop 
groups  that  might  inadvertently  include 
crops  that  previously  did  not  have  a 
tolerance  or  existing  action  level  for 
BHC. 

Finally,  the  policy  statement  requires . 
that  consideration  be  given  to 
harmonizing  EPA-recommended  action 
levels  with  the  international  pesticide 
residue  limits  recommended  by  the 
Codex  Alimentarious  Commission 
(Codex).  Since  there  are  no  Codex  limits 
for  BHC.  this  factor  was  not  relevant. 

The  following  action  level,  expressed 
in  parts  per  million  (ppm),  will  be 
recommended  to  FDA  to  replace  the 
food  additive  regulation  in  21  CFR  193.35 
for  residues  of  BHC: 
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The  following  acting  levels,  expressed 
in  parts  per  million  (ppm).  will  be 
recommended  to  FDA  to  replace 
existing  action  levels  for  residues  of 
BHC  in  processed  food  and  feed: 
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Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposal  to  revoke  the  food  additive 
regulation  in  21  CFR  193.35  for  residues 
of  BlIC  in  dehydrated  peppers  (paprika). 
Comments  must  bear  a  notation 
indicating  the  document  control  number. 
|OPP-00000/P347|.  Three  copies  of  the 
comments  should  be  submitted  to 
facilitate  the  work  of  the  Agency  and  of 
others  interested  in  reviewing  the 
ctimments.  All  written  comments  filed 
pursuant  to  this  notice  will  be  available 
for  public  inspection  in  Rm.  236.  CM  No. 
2. 1921  Jefferson  Davis  Highway. 
Arlington.  Va.,  between  8  a.m.  and  4 
p.m..  Monday  through  Friday,  except 
legal  holidays. 

In  order  to  satisfy  requirements  for 
analysis  as  specified  by  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 
the  Agency  has  analyzed  the  costs  and 
benefits  of  this  proposal.  This  analysis 
is  available  for  public  inspection  in 
Room  236.  at  the  address  given  above. 

Executive  Order  12291 

Under  Executive  Order  12291.  the 
Agency  must  determine  whether  a 
proposed  regulation  is  "Major"  and 
therefore  subject  to  the  requirements  of 
a  Regulatory  Impact  Analysis.  The 
Agency  has  determined  that  this 
proposed  rule  is  not  a  major  rule.  i.e..  it 
will  not  have  an  annual  effect  on  the 
economy  of  greater  than  $100  million, 
will  not  cause  a  major  increase  in 
prices,  and  will  not  have  a  significant 
adverse  effect  on  competition  or  the 
ability  of  U.S.  enterprises  to  compete 
with  foreign  enterprises.  Revocation  of 
the  food  additive  regulation  for  BHC  on 
dehydrated  peppers  should  aid  U.S. 
enterprises  by  eliminating  any  unfair 
advantage  that  foreign  enterprises  may 
have  gained  through  the  continuance  of 
this  regulation. 

This  proposed  rule  has  been 
submitted  to  the  Office  of  Management 
and  Budget  as  required  by  EO  12291. 

Regulatory  Flexibility  Act 

This  rulemaking  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980  (Pub.  L  96-354:  94  Stat.  1164.  5 


U.S.C.  601  et  seq.)  and  it  has  been 
determined  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses, 
small  governments,  or  small 
organizations. 

As  this  regulation  is  intended  to 
prevent  sale  of  foodstuffs  primarily 
where  the  subject  pesticide  has  been 
used  in  an  unregistered  or  illegal 
manner,  it  is  anticipated  that  little  or  no 
economic  impacts  would  occur  at  any 
level  of  business  enterprises. 

Accordingly.  I  certify  that  this 
regulation  does  not  require  a  separate 
regulatory  flexibility  analysis  under  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  21  CFR  Part  193 
Food  additives.  Pesticides  and  pests. 
Dated  Deceml)er  14.  1904 

|ohn  A.  Moot«. 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

PART  193— (AMENDED  I 

§  193.35    lAmended] 

Therefore,  it  is  proposed  that  21  CFR 
Part  193  be  amended  bv  removing 
§  193.35. 

(Sec.  409(h).  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  348(h)). 

\VH  Doc  84-33329  Filed  12-31-84:  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
(08-84-11) 

Drawbridge  Operation  Regulations: 
Mermentau  River  and  Superior  Oil 
Canal,  Louisiana 

agency:  Coast  Guard.  DOT. 
ACTION:  Proposed  rule. 

SUIMMARV:  At  the  request  of  the 
Louisiana  Department  of  Transportation 
and  Development  (LDOTD).  the  Coast 
Guard  is  considering  a  change  to  the 
regulations  governing  the  operation  of 
the  following  two  drawbridges. 

(1)  The  swing  span  bridge  over  the 
Mermentau  River,  mile  7.1.  on  LA82  at 
Grand  Chenier.  Cameron  Parish. 
Louisiana. 

(2)  The  swing  span  bridge  over  the 
Superior  Oil  Canal,  mile  6.3  on  LA82 
between  Grand  Chenier  and  Pecan 
Island.  Cameron  Parish.  Louisiana. 

This  change  would  require  that  at 
least  four  hours  advance  notice  be  given 
for  an  opening  of  the  draw  for  the 
Mermentau  River  bridge  from  9  p.m.  to  5 


a.m.  and  for  the  Superior  Oil  Canal 
bridge  from  6  p.m.  to  6  a.m.  Outside 
these  hours,  the  bridges  would  open  on 
signal.  Presently,  the  Mermentau  River 
bridge  opens  on  signal  at  all  times,  while 
the  Superior  Oil  Canal  bridge  is  on  12 
hours  advance  notice  from  9  p.m.  to  5 
a.m.  and  opens  on  signal  outside  these 
hours. 

This  proposal  is  being  made  because 
of  the  infrequent  requests  to  open  the 
draws  during  the  prescribed  advance 
notice  periods.  This  action  should 
relieve  the  bridge  owner  of  the  burden 
of  having  persons  constantly  available 
at  the  bridges  to  open  the  draws  during 
the  proposed  advance  notice  periods, 
while  still  providing  for  the  reasonable 
needs  of  navigation. 

DATE:  Comments  must  be  received  on  or 
before  February  19. 1985. 

ADDRESS:  Comments  should  be  mailed 
to  Commander  (obr).  Eighth  Coast 
Guard  District.  500  Camp  Street,  New 
Orleans.  Louisiana  70130.  The  comments 
and  other  materials  referenced  in  this 
notice  will  be  available  for  inspection 
and  coping  in  Room  1115  at  this  address. 
Normal  office  hours  are  between  8:00 
a.m.  and  3:30  p.m..  Monday  through 
Friday  except  holidays.  Comments  may 
also  be  hand-delivered  to  this  address. 

FOR  FURTHER  INFORyATION  CONTACT: 

Perry  Haynes.  Chief,  Bridge 
Administration  Branch,  at  the  address 
given  above,  telephone  (504)  589-2965. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  comments, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander.  Eighth  Coast  Guard 
District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 

Drafting  Information 

The  drafters  of  this  notice  are  Perry 
Haynes.  project  officer,  and  Steve 
Crawford,  project  attorney. 

Discussion  of  Proposed  Regulations 

Vertical  clearance  of  the  Mermentau 
River  bridge  in  the  closed  position  is 
13.1  feet  above  high  water  and  16.8  feet 
above  low  water,  while  that  of  the 
Superior  Oil  Canal  bridge  is  8.0  feet  and 
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12.0  feet  for  the  respeclive  water  levels. 
Clearance  in  the  open  position  is 
unlimited.  Waterway  traffic  through  the 
Mermentau  River  bridge  predominately 
is  to  service  offshore  oil  and  gas 
production  platforms.  That  through  the 
Superior  Oil  Canal  bridge  is  to  service 
the  oil  fields  to  the  north.  Data 
submitted  by  the  LDOTD  show  that  this 
traffic  is  infrequent  during  the  proposed 
four  hours  advance  notice  periods, 
respectively,  as  noted  below: 

(1)  Mermentau  River.  In  1983,  for  the 
proposed  advance  notice  period  from  9 
p.m.  to  5  a.m.,  when  the  bridge  now 
opens  on  signal,  there  were  293  bridge 
openings — an  average  of  24.0  openings 
per  month  on  an  average  of  less  than 
one  opening  per  day.  In  1982, 1981  and 
1980,  there  were  457.  331  and  332  bridge 
openings,  respectively,  for  the  same  time 
period,  more  than  in  1983  but  still 
infrequent.  In  1982,  construction  work 
upstream  accounted  far  the  higher 
number  of  openings. 

(2)  Superior  Oil  Canal.  In  1963,  for  the 
proposed  advance  notice  period  from  6 
p.m.  to  6  a.m..  when  the  bridge  now 
opens  on  12  hours  advance  notice  from  9 
p.m.  to  5  a.m.  and  on  signal  for  the 
remaining  four  hours,  there  were  157 
bridge  openings — an  aiverage  of  13i) 
openings  per  month  on  an  average  of 
less  than  one  opening  every  two  days,  in 
1982, 1981  and  198a  there  were  332.174 
and  326  bridge  openings,  respectively, 
for  the  same  periud.  more  than  in  1983 
but  still  infrequent. 

Considering  the  few  openings 
involved,  the  Coast  Guard  feels  that  for 
the  Mermentau  River  bridge,  the  current 
on  site  attendance  during  the  prescribed 
advance  notice  period  is  not  warrantied 
and  can  be  eliminated  with  the 
substitution  of  the  four  hours  advance 
notice  for  an  opening.  Similarly  for  the 
Superior  Oil  Canal  bridge,  the  present 
advance  notice  period  can  be  extended 
by  four  hours  to  eliminate  the  current  on 
site  attendance  during  these  hours,  with 
the  substitution  of  the  four  hours 
advance  notice  for  an  opening  for  the 
entire  period  as  extended.  This  will 
allow  relief  to  the  bridge  owner,  while 
still  reasonably  providing  for  the  few 
opening  needs  of  navigation. 

The  advance  notice  for  opening  the 
draws  would  be  given  by  placing  a 
collect  call  at  any  time  to  the  LDOTD 
District  Office  at  Lake  Charles.  From 
ashore,  telephone  (318)  439-2406.  From 
afloat,  this  call  may  be  made  by 
radiotelephone  through  a  public  coast 
station. 

The  LDOTD  originally  had  proposed 
the  subject  advance  notice  operation  for 
these  two  bridges  as  part  of  a  broader 
proposed  rule  covering  nine 
drawbridges  (48  FR  29625;  9  June  1983) 


subsequently  withdrawn.  The  few 
comments  received  on  that  proposal  for 
the  two  bridges  involved:  (1)  Concern 
that  the  1982  bridge  opening  statistics, 
used  to  illustrate  the  case,  were 
understating  the  bridge  operations  vis-a- 
vis the  two  prior  years  and.  (2)  concern 
about  opening  the  bridges  for  an 
emergency  passage,  when  less  than  lour 
hours  notice  could  be  given. 

A  review  of  the  bridge  opening 
statistics  given  above  for  the  two 
bridges,  for  the  four  years  1980  through 
1983,  shows  that  the  1982  bridge 
openings  actually  were  more  than  the 
other  years,  allaying  the  concern  that 
the  1962  data  were  understating  the 
operation.  To  allay  the  other  concern, 
the  LDOTD  recognizes  that  there  may  be 
an  unusual  occasion,  during  the  advance 
notice  periods,  to  open  the  bridges  on 
considerably  less  than  four  hours  notice 
for  a  bonafide  emergency  or  to  operate 
the  bridges  on  demand  for  an  isolated 
but  temporary  surge  in  waterway  traffic, 
and  has  comitted  to  doing  so  if  such  an 
event  should  occur. 

Economic  Assessment  and  CertificatioD 

These  proposed  regulations  are 
considered  to  be  non-major  under     I 
Executive  Order  12291  on  Federal     I 
Regulation  and  nonsignificant  under  the 
Department  of  Transportatioin 
regulatory  policies  and  procedures  (44 
FR  11034;  February  26, 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
The  basis  for  this  conclusion  is  that 
there  are  few  vessels  requiring  an 
opening  of  the  two  bridges  during  the 
proposed  advanced  notice  periods.  As 
evidenced  by  the  bridge  statistics 
previously  cited  for  these  periods,  the 
Mermentau  River  and  Superior  Oil   i 
Canal  bridge  openings  have  been 
infrequent,  with  the  1983  openings 
showing  a  decline  from  those  of  1982. 
1981  and  1980.  In  1983.  the  Mermentau 
River  bridge  averaged  less  than  one 
opening  per  day,  while  the  Superior  Oil 
Canal  bridge  averaged  less  than  one 
every  two  days.  Those  vessels  needing 
an  opening  should  reasonably  be  able  to 
give  four  hours  notice  by  placing  a 
collect  call  to  the  bridge  owner  at  any 
time,  from  ashore  or  afloat.  Affected 
mariners  are  mainly  repeat  users  and 
scheduling  their  arrival  at  the  bridges  at 
the  appointed  time  should  involve  little 
or  no  additional  expense  to  them.  Since 
the  economic  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entitites.  l 


List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations. 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33.  Code  of  Federal  Regulations 
by  adding  a  new  i  117.480  and  revising 
§  117.495  to  read  as  follows: 

PART  117— OflAWBRKXSE 
OPERATION  REGULATIONS 

§  117.480    Mernwntau  River. 

The  draw  of  the  S82  bridge,  mile  7.1  at 
Grand  Chenier.  shall  open  on  signal; 
except  that,  from  9  p.m.  to  5  a.m.  the 
draw  shall  open  on  signal  if  at  least  four 
hours  notice  is  given. 

§117.496    Superior  OH  Canal. 

The  draw  of  the  S82  bridge,  mile  6.3  in 
Cameron  parish,  shall  open  on  signal; 
except  that,  from  6  p.m.  to  6  a.m.  the 
draw  shall  open  on  signal  if  at  least  four 
hours  notice  is  given. 

(33  U.S.C.  499;  49  CFR  1.46(c)l5);  33  CFR  1.05- 
1(g)(3)) 

Dated:  December  17, 1984. 
T.  T.  Mattesoa, 

Acting  District  Commander.  Eighth  Coast 
Guard  District 
[FR  Doc.  84-33852  Filed  12-31-84;  8:45  am) 

BILLING  CODE  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[A-5-fRL-274«-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

agency:  Environmental  Protection 
Agency  (USEPA). 
ACTtON:  Proposed  rulemaking  and 
extension  of  the  public  comment  period. 

summary:  On  September  28, 1984  (49  FR 
38297),  the  USEPA  reproposed 
rulemaking  on  the  Indiana  Lead  State 
Implementation  Plan  (SIP).  In  that 
notice,  USEPA  stated  that  the  State  of 
Indiana  needed  to  submit  enforceable 
emission  limitations  for  certain  sources. 
An  extension  of  the  public  comment 
period  was  requested  by  the  State  of 
Indiana  to  submit  these  enforceable 
emission  limitations,  and  on  October  29, 
1984.  the  State  submitted  a  draft  of  these 
limitations. 

The  State  informed  USEPA  that  it 
plans  to  submit  emission  limitations 
sufficient  to  protect  the  lead  st£mdard  by 
January  5, 1985.  This  submission  must 
also  contain  approvable  compliance 
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methodologies  for  these  limits. 
Comments  on  the  emission  limits  and 
compliance  methodologies  to  be 
submitted  by  the  State  and  on  all  other 
elements  of  the  Indiana  Lead  Plan  are 
due  by  January  15, 1985. 

DATES:  The  State  of  Indiana  plans  to 
submit  its  comments,  emission 
limitations,  and  compliance 
methodologies  by  January  5, 1985. 
Comments  on  Indiana's  submittal  and 
other  elements  in  the  Indiana  Lead  SIP 
must  be  submitted  to  USEPA  by  January 
15. 1985. 

Aooncsscs:  Comments  should  be 
submitted  to:  Gary  V.  Gulezian.  Chief. 
Regulatory  Analysis  Section  (5AR-26). 
Air  and  Radiation  Branch,  Region  V. 
U.S.  Environmental  Protection  Agency. 
230  S.  Dearborn  Street.  Chicago.  Illinois 
60604. 

Copies  of  the  SIP  revision  are 
available  at  the  following  addresses  for 
review  (It  is  recommended  that  you 
telephone  Anne  E.  Tenner,  at  (312)  886- 
6036,  before  visiting  the  Region  V  office.) 
U.S.  Environmental  Protection  Agency. 

Air  and  Radiation  Branch.  Region  V  (5 

AR-26).  230  S.  Dearborn  Street. 

Chicago.  Illinois  60604 
Indiana  Air  Pollution  Control  Division. 

Indiana  State  Board  of  Health.  1330 

West  Michigan  Street.  Indianapolis. 

Indiana  46206 
FOR  FUfrrHER  INFO(IMATK>N  CONTACT: 
Anne  E.  Tenner  (312)  886-6036. 
SUFFLEMENTARV  MFORMATION:  The 
State  of  Indiana  on  August  19, 1983. 
submitted  a  draft  State  Implemenation 
Plan  (SIP)  for  lead.  USEPA  parallel 
processed  this  submittal  in  order  to  meet 
the  schedule  agreed  to  between  the 
L'SEPA  and  Natural  Resources  Defense 
Council  Inc.  (NRDC)  and  approved  by 
the  court  on  July  26, 1983."  Although  the 
State  believed  that  this  submission 
provided  for  the  attainment  and 
maintenance  of  the  National  Ambient 
Air  Quality  Standards  (NAAQS)  for 
lead.  USEPA  determined  that  it  was 
inadequate.  Consequently,  on  December 
29. 1983  (48  FR  57318).  USEPA  proposed 
disapproval  of  the  entire  Indiana  Lead. 
Plan,  with  the  exception  of  the  lead  New 
Source  Review  Program,  which  was 
proposed  for  approval.  Since  publication 
of  this  Notice  of  Proposed  Rulemaking, 
the  State  of  Indiana  submitted 


'  The  Court'*  Order  approved  Ihe  selilemeni  of 
the  suit  brought  by  NRDC  seeking  proinpt 
proinulg.ition  of  the  incomplete  lead  SIPs  for  over 
h<jlf  Ihe  stale*  NRDC  v.  Ruckelshaus.  No.  82-21.17 
(D  DC  1982).  USEPA  i*  currently  discussing  with 
NRDC  further  changes  of  the  court  ordered  schedule 
for  completion  of  Indiana's  lead  SIP.  as  well  as 
several  other  states.  Any  agreement  reached 
between  the  parties  will  be  subject  lo  District  Court 
review  and  final  decision 


additional  information  to  satisfy  the 
major  deficiencies  in  the  Lead  Plan. 
These  additional  State  submittals  and 
technical  information  were  submitted  to 
USEPA  on  uie  following  dates:  October 
18. 1983.  February  20. 1984.  March  1. 
1984.  April  13. 1984.  May  4. 1984.  May  7. 
1984.  May  21. 1984.  and  June  8.  1984. 

On  September  28. 1984  (49  FR  38297). 
USEPA  proposed  to  approve,  with  the 
exception  of  the  lead  new  source  review 
program,  the  entire  Indian  Lead  Plan.' 
This  proposed  approval  is:  (1)  Based  on 
all  of  the  technical  information 
submitted  by  the  State  and  (2)  with  the 
understanding  that  the  State  will  submit, 
prior  to  the  close  of  the  public  comment 
period,  operating  permits  that  contain 
emission  limits  and  operating 
requirements  for  the  companies  subject 
to  Indiana's  strategy.  These  limits  and 
requirements  must  be  State  enforceable 
and  consistent  with  the  modeled  SIP 
inventory  and  attainment 
demonstration. 

The  State  of  Indiana  requested  as 
extension  of  the  public  comment  period 
for  submitting  these  enforceable 
emission  limitations.  On  October  29. 
1984.  the  State  submitted  a  draft  of  these 
limitations,  which  it  is  planning  to 
propose  for  public  comment.  They  are: 
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All  of  the  above  sources,  except  for 
the  East  Chicago  Incinerator  and  USS 
Lead,  additionally  have  individual 
annual  emission  limits  for  each  separate 
lead  emission  point  at  each  facility.  The 
sum  of  these  individual  emission  limits 
approximately  equals  the  plant-wide 
limit.  Inland  and  LTV  Steel  have  short 
term  limits  as  well.  These  individual 
emission  hmits  are  available  for  public 
review  at  the  USEPA  Region  V  and 
State  locations  listed  in  the  "ADDRESS" 
Section  of  this  notice. 

USEPA  has  examined  all  of  these 
emission  limits  and  has  found  that  they 
are  consistent  with  those  in  the  modeled 
attainment  demonstration  submitted  to 


USEPA  on  May  4. 1984,  upon  which 
USEPA  based  its  proposed  approval  on 
September  28,  1984.  However,  not  all  the 
operating  permits  contain  short-term 
limits  sufficient  to  protect  the  lead 
standard  on  a  calendar  quarter  basis, 
nor  do  any  of  them  contain  compliance 
methodologies  for  these  limits.' 

The  State  has  informed  USEPA  that  it 
is  planning  to  hold  a  public  hearing  on 
the  aforementioned  emission  limits  on 
or  about  January  2. 1985.  at  1330  W. 
Michigan  Street,  in  Indianapolis.  Today. 
USEPA  is  proposing  to  approve  these 
limits,  if  the  State  modiHes  them  such 
that  they  protect  the  NAAQS  for  lead  on 
a  quarterly  basis.  The  State  has  several 
options  for  modifying  these  limits  to 
meet  this  requirement.  If  the  State 
changes  these  limits  into  calendar 
quarter  limits  (or  any  other  long  term 
limit  which  does  not  exceed  a  calendar 
quarter,  such  as  monthly,  daily,  etc.), 
then  it  needs  to  submit  a  State  approved 
methodology  for  determining 
compliance  on  that  basis.  Alternatively, 
it  can  submit,  as  a  part  of  its  enforceable 
plan,  the  short-term  emission  limits  used 
to  derive  these  annual  limits,  i.e., 
pounds  of  lead  per  million  British 
Thermal  Units,  pounds  of  lead  per  ton  of 
product,  etc.  Under  either  alternative,  it 
needs  to  submit  its  methodology  for 
determining  compliance  for  fugitive 
sources.  For  sources  which  use  controls 
such  as  hoods,  this  could  be  done  by 
specifying  the  parameters  of  their 
capture  systems  or  standards  of 
performance  for  the  capture  efficiency. 
For  fugitive  sources  such  as  storage 
piles,  road  dust  reentrainment,  etc.,  this 
could  include  an  enforceable  program 
which  the  sources  would  follow  to 
control  these  emissions.  As  referred  to 
in  USEPA's  September  28. 1984, 
proposal,  for  USEPA  to  be  able  to 
approve  the  State's  lead  plan,  it  must 
contain  enforceable  limits  which  protect 
the  lead  NAAQS. 

The  State  has  informed  USEPA  that  it 
plans,  by  January  5, 1985,  to  submit 
enforceable  emission  limitations  and  a 
schedule  for  submittal  of  the  State's 
compliance  methodologies  to  implement 
these  limits;  either  those  methodologies 
mentioned  above  or  others  which  the 
State  determines  assure  the  attainment 
and  maintenance  of  the  lead  NAAQS  in 
Indiana.  USEPA  cannot  approve  the 


'  USEP.A  origially  proposed  to  approve  the 
Indiana  lead  new  source  review  program  based  on  a 
draft  regulation.  The  regulation  as  finally  submitted 
contained  technical  deficiencies.  Indiana  is  in  the 
process  of  correcting  these  technical  deficiencies, 
and  L'SEPA  will  proppose  rulemaking  on  this 
portion  of  the  Indiana  plan  in  Ihe  future. 


'  l.'SEPA  recognizes  that  a  method  of  determining 
lead  from  slacks  is  contained  in  40  CFR  Part  60. 
Appendix  A.  Method  12.  and  that  this  method  is 
applicable  where  Ihe  Slate  does  not  specify  an 
alternate  method.  However  this  method  is  not 
applicable  to  long  term  emission  limits,  such  as  Ihe 
annual  limits  in  certain  of  Indiana's  present  permits, 
or  to  non-stack  lead  sources,  such  as  from  roof 
monitors,  storage  pilet.  etc. 
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Indiana  lead  plan  until  Indiana  submits 
its  compliance  methodologies  for 
implementing  its  lead  emission  limits. 

USEPA  is  providing  an  additional  10 
days  from  the  expected  date  of  the  State 
submittal  of  its  enforceable  emission 
hmits  for  the  public  to  comment  on  the 
plan,  as  submitted,  and  on  all  the  other 
elements  in  the  Indiana  Lead  Plan,  as 
was  proposed  by  the  USEPA  on 
September  28, 1984.  Thus,  these 
comments  are  due  by  January  13. 1985. 
USEPA  will  review  the  State's  plan, 
these  comments,  and  die  State's 
enforcement  methodologies  for 
implementing  the  plan  and,  based  on 
these  submittals,  will  take  Hnal 
rulemaking  action  on  the  State's  plan. 

USEPA  recognizes  that  this  schedule 
may  seem  tight.  There  are  several 
reasons  why  we,  nonetheless,  believe 
that  this  approach  is  reasonable  and 
necessary.  First,  the  NRDC  Order 
requires  USEPA  to  act  expeditiously. 
Sect)nd,  it  is  probable  that  the  draft 
emission  limits,  which  have  been 
available  to  the  public  since  USEPA's 
reproposal  on  September  28, 1984,  will 
be  the  underlying  basis  fur  the  final 
plan.  Third,  the  States  is  simultaneously 
holding  a  public  comment  period  and 
hearing  on  the  plan  it  intends  to  submit, 
and  the  public  will  have  access  to  this 
plan  during  this  period.  Finally,  USEPA 
believes  that  those  parties  most  likely  to 
provide  additional  public  comment  are 
the  State,  NRDC.  and  the  affected  lead 
sources,  all  of  which  will  be  in  a 
favorable  position  to  submit  comments 
promptly. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  5  U.S.C.  section  605(b),  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  si^^nificant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

(Sees.  110  and  301(a)  of  the  Clean  Air  Act.  as 
amended  (42  U.S.C.  7410  and  7e»1  (a))) 

Dated:  December  14, 1684. 
Valdas  V.  Adamkus, 
Rcsional  Administrator. 
[FR  Doc.  84-33965  Filed  l2-31-«4;  8:45  am| 
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40  CFR  Part  180 
[OPP-00000/P346:  FRL-2742-3) 

Benzene  Hexachtoride;  Proposed 
Revocation  of  Tolerances 

agency:  Environmentpl  Protection 
Agency. 


action:  Proposed  revocation  of        i 
tolerances. 

summary:  This  document  (1)  proposes 
the  revocation  of  tolerances  for 
residents  of  the  insecticide  benzene 
hexachloride  (BHC),  (2)  lists  the  action 
levels  that  the  EPA  intends  to 
recommend  to  the  Food  and  Drug     ; 
Administration  (FDA)  and  the  U.S.    I 
Department  of  Agriculture  (USDA)  to 
replace  the  tolerances  once  the  rule 
revoking  the  tolerances  is  fmal,  and  (3) 
lists  EPA's  recommendations  to  FDA 
and  USDA  regarding  action  levels  to  be 
set  to  replace  existing  action  levels  for 
food  and  feed  commodities  for  which  no 
tolerances  were  established.  This 
proposed  rule  was  initiated  by  the    < 
Environmental  Protection  Agency,    j 
date:  Written  comments,  identified  by 
the  document  control  number  (OPP- 
CI00(X)/P346].  must  be  received  on  or  \ 
before  March  1, 1985. 
ADDRESS:  By  mail,  submit  comments  to: 
Information  Services  Section,  Program 
Management  and  Support  Division 
(TS-757C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
D.C.  20460. 
In  person,  deliver  comments  to:  Rm.  238, 
CM  No.  2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Mary  Waller,  Registration  I 
Support  and  Emergency  Response 
Branch,  Registration  Division  (TS- 
767),  Environmental  Protection 
Agency,  401 M  St.,  SW.,  Washington. 
D.C.  20460. 
Office  location  and  telephone  number 
Rtn.  716,  CM  No.  2. 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 
(703-557-7700). 
SUPPLEMENTARY  INFORMATION:  On    | 
October  19, 1976,  the  Environmental 
Protection  Agency  (hereafter,  the 
Agency)  published  the  "Rebuttable  j 
Presumption  Against  Registration     ' 
(RPAR)  and  Continued  Registration  of 
Presticide  Products  Containing  BHC" 
after  determining  that  pesticide  products 
containing  BHC  met  or  exceeded  the 
risk  criteria  for  determination  of 
unreasonable  adverse  effects  as  set  i 
forth  in  40  CFR  162.11(a)(3).  In  this    I 
RPAR  notice  the  Agency  stated  that  it 
was  aware  of  several  feeding  studies 
involving  BHC  and  various  BHC  isomers 
which  induced  statistically  significant 
oncogenic  effects  in  both  mice  and  rats 
given  oral  doses  of  these  compounds. 
(Technical  grade  BHC  is  primarily 
composed  of  the  alpha,  beta,  gamma, 
and  delta  isomers  of  the  BHC  molecule.) 
The  RPAR  notice,  published  in  the 
Federal  Register  of  October  19, 1976  (41 


FR  46024),  provides  a  brief  summary  of 
the  evidence  regarding  the  oncogenic 
effects  of  BHC. 

On  September  1, 1976,  the  Hooker 
Chemical  and  Plastics  Corporation  of 
Niagara  Falls,  New  York,  the  principal 
domestic  producer  of  BHC,  requested 
voluntary  cancellation  of  its  BHC 
registrations  pursuant  to  section  6(a)(1) 
of  the  Federal  Insecticide,  Fungicide  and 
Rodenticide  Act,  as  amended.  A  notice 
of  voluntary  cancellation  was  published 
in  the  Federal  Register  of  October  19, 
1976  (41  FR  46031). 

In  order  to  eliminate  all  other  uses  of 
BHC  in  the  United  States,  the  Agency 
asked  all  BHC  registrants  to  cancel  their 
BHC  products  or  to  amend  their 
products  by  replacing  the  non-gamma 
BHC  isomer  content  of  their  products 
with  lindane  (gamma  isomers).  In  a 
notice  published  in  the  Federal  Register 
of  July  21, 1978,  (43  FR  31432),  the 
Agency  stated  that  all  BHC  registrants 
had  complied  with  the  request  and  that 
the  Agency  had  terminated  the  RPAR. 
The  Agency  further  stated  that  once  the 
amendments  were  accepted,  the  original 
BHC  product  containing  non-gamma 
BiiC  isomers  could  not  be 
manufactured,  sold  or  distributed  in  the 
United  States. 

The  tolerances  established  for  the 
residues  of  BHC  not  revoked 
concurrently  with  the  cancellation  of  the 
pesticide  registration  because  of  the 
pesticide's  persistence  in  the 
environment  and  the  resultant 
expectation  that  BHC  residues  would  be 
present  in  raw  agricultural  commodities 
for  a  significant  time  period.  In  addition. 
FDA  established  action  levels  for 
unavoidable  residues  of  BHC  occumnj^ 
in  certain  food  and  feed  commodities 
that  had  no  established  tolerance  for 
BHC. 

To  handle  the  issue  of  persistent 
chemicals,  the  EPA  developed  the 
"Policy  Statement  On  Revocation  of 
Tolerances  For  Cancelled  Pesticides" 
(47  FR  452956,  September  29, 1982).  This 
policy  statement  was  a  joint  agreement 
between  the  EPA,  USDA  and  the  FDA. 
The  policy  statement  discussed  the 
mechanism  to  be  used  when  replacing 
formal  tolerances  of  persistent 
pesticides  with  action  levels.  These 
action  levels  would  cover  unavoidable 
residues  occurring  in  the  U.S.  food 
supply  as  a  result  of  environmentijl 
contamination  from  past  legal  usage  of 
the  pesticide.  The  policy  state.ment 
detailed  the  factors  that  EPA  would 
consider  when  setting  appropriate 
action  levels.  These  same  factors  wouM 
be  used  to  lower  the  action  levels  as 
subsequent  surveillance  data,  reviewed 
periodically,  indicated  that  the  residue 
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levels  found  in  the  environment  had 
dissipated  further. 

Based  on  the  above  facts  and  the 
guidance  provided  in  the  policy 
statement,  the  Agency  now  proposes  to 
revoke  all  existing  tolerances  in  40  CFR 
180.140  for  the  residues  of  BHC  and  to 
recommend  action  levels  to  replace 
these  tolerances.  In  addition,  the  Agency 
intends  to  recommend  that  certain 
existing  action  levels  for  raw 
agricultural  commodities  be  l(fwered. 

In  accordance  with  the  policy 
statement,  the  Agency  considered 
certain  factors  during  its  review  to 
determine  the  appropriate  action  levels. 
The  first  factor  considered  was  the 
requirement  that  the  action  level  be  set 
at  a  limit  sufficient  to  protect  the  public 
health  while  taking  into  account  the 
extent  to  which  the  pesticide  cannot  be 
avoided  in  the  production  of  agricultural 
commodities.  Based  on  the  fact  that  all 
except  one  of  the  action  levels  to  be 
recommended  are  lower  or  equal  to  the 
current  tolerances  or  existing  action 
levels  for  BHC.  the  action  levels  will 
reduce  the  maximum  allowable 
exposure  to  residues  of  BHC.  In  the  case 
of  the  one  exception,  the  Agency  intends 
to  recommend  an  action  leve'l  higher 
than  the  current  BHC  tolerance  of  0.01 
ppm  for  pecans  which  is  not  consistent 
with  the  current  limits  of  detection  , 
which  are  0.02  ppm  for  each  of  the 
individual  alpha,  beta,  gamma  and  delta 
isomers  of  BHC.  The  Agency  intends  to 
recommend  a  0.05  part  per  million  (ppm) 
action  level  for  pecans  which  is 
consistent  with  the  lowest  action  level 
that  has  been  recommended  for  other 
commodities. 

The  second  factor  considered  by  the 
Agency  was  the  surveillance  data 
supplied  by  the  FDA  and  USDA  to 
determine  the  anticipated  unavoidable 
residue  levels  for  BHC.  Based  on 
surveillance  data  on  domestic  and 
imported  commodities  for  the  years 
1977. 1978.  and  1978,  the  Agency 
concluded  that  only  a  small  percentage 
of  the  tested  samples  exhibited 
measurable  residues  of  BHC  and  only  in 
rare  instances  would  commodities 
exceed  the  action  levels. 

The  third  factor  considered  by  the 
Agency  was  the  possibility  of 
recommending  that  action  levels  be  set 
by  crop  groups  in  accordance  with  the 
crop  grouping  regulation  published  in 
the  Federal  Register  of  )une  29, 1983  (48 
FR  29855).  The  Agency  has  chosen  in 
this  case  to  recommend  action  levels  on 
a  crop  by  crop  basis  in  order  to  avoid 
recommending  action  levels  for  crop 
groups  that  might  inadvertently  include 
crops  that  previously  did  not  have  a 
tolerance  or  existing  action  level  for 
BHC. 


Finally,  the  policy  statement  requires 
that  consideration  be  given  to 
harmonizing  EPA-recommended  action 
levels  with  the  international  pesticide 
residue  limits  recommended  by  the 
Codex  Alimentarious  Commission 
(Codex).  Since  there  are  no  Codex  limits 
for  BHC,  this  factor  was  not  relevant. 

The  following  action  levels,  expressed 
in  parts  per  million  (ppm).  will  be 
recommended  to  FDA  and  USDA  to 
replace  tolerances  for  residues  of  BHC: 
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The  following  action  levels,  expressed 
in  parts  per  million  (ppm),  will  be      * 
recommended  to  FDA  and  USDA  to 
replace  existing  action  levels  for 
residues  of  BHC. 
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Any  person  who  has  registered  or 
submitted  an  application  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act,  as  amended  for  the 
registration  of  a  pesticide  which 
contains  BHC  may  request  within  30 
days  after  publication  of  this  document 
in  the  Federal  Register  that  this  proposal 
to  revoke  the  BHC  tolerances  be 
referred  to  an  advisory  committee  in 
accordance  with  section  408(e)  of  the 
Federal  Food,  Dnig.  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposal  to  revoke  all  tolerances  for 
BHC  listed  in  40  CFR  180.140.  Comments 
must  bear  a  notation  indicating  the 
document  control  number,  [OPP-OOOOO/ 
P346).  These  copies  of  the  comments 
should  be  submitted  to  facilitate  the 
work  of  the  Agency  and  of  others 
interested  in  reviewing  reviewing  the 
comments.  All  written  comments  filed 
pursuant  to  this  notice  will  be  available 
for  public  inspection  in  Rm.  236,  CM  No. 
2, 1921  Jefferson  Davis  Highway, 
Arlington,  Va.,  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

In  order  to  satisfy  requirements  for 
analysis  as  specified  by  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 
the  Agency  has  analyzed  the  costs  and 
benefits  of  this  proposal.  This  analysis 
IS  available  for  public  inspection  in 
Room  236.  at  the  address  given  above. 

Executive  Order  12291 

Under  Executive  Order  12291,  the 
Agency  must  determine  whether  a 
proposed  regulation  is  "Major"  and 
therefore  subject  to  the  requirements  of 
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a  Regulatory  Impact  Analysis.  The 
Agency  has  determined  that  this 
proposed  rule  is  not  a  major  rule,  i.e.,  it 
will  not  have  an  annual  effect  on  the 
economy  of  greater  than  $100  million,, 
will  not  cause  a  major  increase  in 
prices,  and  will  not  have  a  significant 
adverse  effect  on  competition  or  the 
ability  of  U.S.  enterprises  to  compete 
with  foreign  enterprises.  Revocation  of 
the  tolerances  for  BHC  should  aid  U.S. 
enterprises  by  eliminating  any  unfair 
advantage  that  foreign  enterprises  may 
have  gained  through  the  continuance  of 
these  tolerances. 

This  proposed  rule  has  been 
submitted  to  the  Office  of  Management 
and  Budget  as  required  by  EO  12291. 

Regulatory  Flexibility  Act 

This  rulemaking  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980  (Pub.  L.  96-354;  94  Slat.  1165.  5 
U.S.C.  601  et  seq.]  and  it  has  been 
determined  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses, 
small  governments,  or  small 
organizations. 

As  this  regulation  is  intended  to 
prevent  sale  of  foodstuffs  primarily 
where  the  subject  pesticide  has  been 
used  in  an  unregistered  or  illegal 
manner,  it  is  anticipated  that  little  or  no 
economic  impacts  would  occur  at  any 
level  of  business  enterprises. 

Accordingly,  I  certify  that  this 
regulation  does  not  require  a  separate 
regulatory  flexibility  analysis  undi^r  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  December  14.  19$4. 
|ohn  \.  Moore, 

Assistant  Administrator  f(j^  PesticiJes  and 
Toxic  Substances. 

PART  180— (AMENDED) 

§  180.140    (Removed) 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  by  removing 
S  180.140. 

(Sec.  408(e)  and  (m),  Fedetal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  346(e)  and  (m))) 

|FR  Doc.  84-33331  Filed  12-31-64:  8:45  am) 
Mumo  cooc  •seo-MMt 


40  CFR  Part  721  | 

[OPTS-50518;  TSH  FRL  2563-5]  | 

Benzoic  Acid,  3,3'-Methylenebis  [6- 
Amino-,  DI-2-Propenyl  Ester; 
Proposed  Determination  of  Significant 
New  Uses 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  EPA  is  proposing  a  significant 
new  use  rule  (SNUR)  under  section 
5(a](2]  of  the  Toxic  Substances  Control 
Act  (TSCA)  for  a  chemical  substance 
which  was  the  subject  of 
premanufacture  notice  (PMN)  P-62-438. 
The  Agency  believes  that  this  substance 
may  be  hazardous  and  that  uncontrolled 
manufacture,  importing,  processing, 
distribution  in  commerce,  or  use  may 
result  in  significant  human  exposure.  | 
DATE:  Written  comments  should  be 
submitted  by  March  4, 1985. 
ADDRESS:  Since  some  comments  are 
expected  to  contain  confidential 
business  information,  all  comments 
should  be  sent  in  triplicate  to: 
Document  Control  Officer  (TS-793).    ; 

Office  of  Toxic  Substances, 

Environmental  Protection  Agency, 

Rm.  E-108,  401  M  St.,  S\V., 

Washington,  D.C.  20460. 

Comments  should  include  the  docket 
control  number  OPTS-50518.  Non- 
confidential versions  of  comments 
received  on  this  proposal  will  be 
available  for  reviewing  and  copying   i 
from  8:00  a.m.  to  4:00  p.m.,  Monday     ! 
through  Friday,  excluding  holidays,  inj 
Rm.  E-107,  at  the  address  given  above. 
For  further  information  regarding  the 
submission  of  comments  containing 
confidential  business  information,  see 
Unit  XI  of  the  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of  | 
Toxic  Substances,  Environmental        ' 
Protection  Agency,  Rm.  E-543,  401  M  St.. 
SW.,  Washington.  D.C.  20460.  Toll  free: 
(800-424-9065).  In  Washington,  D.C: 
(554-1404).  Outside  the  USA:  (Operator 
202-554-1404). 

SUPPLEMENTARY  INFORMATION:  OMB 
Control  Number:  2070-0012.  I 

I.  Authority 

Section  5(a)(2)  of  TSCA  authorizes 
EPA  to  determine  that  a  use  of  a 
chemical  substance  is  a  "significant  new 
use."  EPA  must  make  this  determination 
by  rule,  after  considering  all  relevant 
factors,  including  those  listed  in  section 
5(a)(2).  Once  a  use  is  determined  to  be  a 
significant  new  use,  persons  must,  under 


section  5(a)(1)(B),  submit  a  notice  to 
EPA  at  least  90  days  before  they 
manufacture,  import,  or  process  the 
substance  for  that  use.  Such  a  notice  is 
subject  to  the  same  requirements  and 
procedures  as  a  PMN  submitted  under 
section  5(a)(1)(A)  of  TSCA  which  are 
interpreted  at  40  CFR  Part  720  published 
in  the  Federal  Register  of  May  13, 1983 
(48  FR  21722).  In  particular,  these 
include  the  information  submission 
requirements  of  section  5  (b)  and  (d)(1), 
certain  exemptions  authorized  by 
section  5(h),  and  the  regulatory 
authorities  of  section  5  (e)  and  (f).  If  EPA 
dees  not  take  regulatory  action  under 
section  5,  6.  or  7  to  control  activities  on 
which  it  has  received  a  SNUR  notice, 
section  5(g)  requires  the  Agency  to 
explain  in  the  Federal  Register  its 
reasons  for  not  taking  action. 

Substances  covered  by  proposed  or 
final  SNURs  are  subject  to  the  export 
reporting  requirements  of  TSCA  section 
12(b).  EPA  regulations  interpreting 
section  12(b)  requirements  appear  at  40 
CFR  Part  707.  Substances  subject  to 
final  SNURs  are  covered  by  TSCA 
section  13  import  certification 
requirements  at  19  CFR  12.118  through 
12.127  and  127.8  published  in  the  Federal 
Register  of  August  1. 1983  (48  FR  34734). 
The  EPA  policy  in  support  of  these 
requirements  appears  at  40  CFR  Part  707 
published  in  the  Federal  Register  of 
December  13, 1983  (48  FH  55462). 

II.  Applicability  of  General  Provisions 

EPA  promulgated  general  provisions 
applicable  to  SNURs  under  40  CFR  Part 
721,  Subpart  A  published  in  the  Federal 
Register  of  September  5, 1984  (49  FR 
35011).  EPA  is  proposing  that  these 
general  provisions  apply  to  this  SNUR 
without  change  except  as  discussed  in 
this  preamble.  Interested  persons  should 
refer  to  that  document  for  a  detailed 
discussion  of  the  general  provisions. 

III.  Summary  of  This  Proposed  Rule 

The  chemical  substance  subject  to  this 
proposed  rule  is  benzoic  acid,  3,3  - 
methylene  bis[6-amino-,di-2-propenyl 
ester  (CAS  61386-02-5).  It  was  the 
subject  of  PMN  P-82-438.  EPA  is 
proposing  to  designate  any  use  other 
than  the  use  described  in  PMN  P-82-438 
and  manufacture  or  processing  in  a 
manner  different  than  that  described  in 
the  PMN  as  significant  new  uses  of 
benzoic  acid,  3,3  -methylene  bis[6- 
amino-,di-2-propenyl  ester. 

IV.  Background 

On  June  14, 1982,  EPA  received  a  P.MN 
which  the  Agency  designated  as  P-82- 
438.  EPA  announced  receipt  of  the  PM.N 
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in  the  Federal  Register  of  June  25. 1982 
(47  FR  27610). 

The  notice  submitter  claimed  the 
following  as  confidential  business 
information  (CBI):  Company  name,  the 
special  chemical  name,  the  intended 
use.  the  production  volume,  and 
information  concerning  processing.  The 
Agency,  believing  that  the  proposed 
generic  chemical  name  would  not 
provide  adequate  specificity  for  this 
proposed  rulemaking,  requested  that  the 
PMN  submitter  relinquish  its  CBI  claim 
with  regard  to  the  speciHc  chemical 
identity.  The  PMN  submitter  agreed,  but 
retained  its  claim  for  all  other  items  of 
information.  For  purposes  of  clarity,  this 
substance  will  be  referred  to  by  its  PMN 
number. 

Under  section  14(a)(4)  of  TSCA.  the 
Agency  may  disclose  conHdential 
information  relevant  in  any  proceeding. 
■■[D)isclosure  in  such  a  proceeding  shall 
be  made  in  such  manner  as  to  preserve 
conHdentiality  to  the  extent  practicable 
without  impairing  the  proceeding."  EPA 
is  not  convinced  that  this  rulemakmg 
will  be  so  impaired  by  the  remaining 
claims  as  to  justify  disclosure  of  CBL 
Therefore,  EPA  has  decided  not  to 
disclose  any  of  the  remaining  CBI  at  this 
time.  The  Agency  specifically  requests 
comment  on  this  approach  for  this 
SNUR  rulemaking. 

The  Agency  is  concerned  that  P-82- 
438  may  present  risks  to  human  health 
and  the  environment.  The  Agency  is 
specifically  concerned  that  exposure  to 
P-82-438  might  induce  carcinogenic, 
hepatotoxic,  teratogenic,  reproductive, 
and  neurotoxic  effects  in  humans  and 
may  cause  toxic  effects  in  aquatic 
organisms.  These  conclusions  are  based 
primarily  on  structural  analogy  of  P-82- 
438  with  4.4'-methylene-dianiline. 
Although,  bioassay  data  on  a  closer 
structural  analog,  benzoic  acid.  3,3- 
methyienebis(6-amino-,  dimethyl  ester 
(MBMA)  were  also  considered  in 
assessing  P-82-43«s  carcinogenic 
potential,  the  Agency  relied  primarily 
upon  4.4  -methylene-dianiline  due  to  its 
having  a  more  complete  data  base.  The 
Agency  has  evaluated  positive 
bioassdys  on  both  MBMA  and  4.4- 
methylenedianiline. 

The  Agency  also  believes  that  P-82- 
438  may  be  acutely  toxic  to  aquatic 
species.  This  concern  is.  again,  based 
upon  structural  analogy  with  4.4- 
methylenedianiline.  In  a  response  to  the 
Interagency  Testing  Committee  (ITC) 
published  in  the  Federal  Register  of  July 
11. 1983  (48  FR  31806).  the  Agency 
concluded  that  the  probable  rapid 
degradation  of  4.4 -methylenedianiline 
in  the  environment,  coupled  with  low 
environmental  releases,  obviated  the 
need  for  further  environmental  effect 


testing.  The  Agency  does  not  believe, 
however,  that  sufficent  information 
exists  with  respect  to  either  the 
degradation  of  P-82-438  or  potential 
releases  resulting  from  new  uses  of  P- 
82-438. 

Although  the  Agency  identified 
potential  adverse  effects  of  P-82-438.  no 
action  was  taken  during  the  PMN 
review  period.  This  was  based  on  the 
extremely  low  potential  for  human 
exposure  or  environmental  release 
during  the  PMN  submitter's  activities 
described  in  the  PMN.  The  PMN 
submitter  utilizes  specific,  stringent 
controls  during  manufacture,  processing, 
and  use  which  mitigate  any  concerns 
EPA  has  about  human  exposure  to  or 
environmental  release  of  P-S2-438 
during  those  operations.  The  Agency  is 
concerned  that  any  other  use  of  P-82- 
438  would  increase  human  exposure  and 
environmental  release  to  levels  at  which 
effects  could  occur.  In  addition,  even  if 
the  substance  were  manufactured  or 
processed  for  the  use  described  in  the 
PMN.  EPA  is  concerned  that  such 
manufacture  or  processing,  using 
different  or  fewer  controls  on  human 
exposure  and  environmental  release, 
would  increase  human  exposure  and 
environmental  release  to  levels  at  which 
effects  could  occur.  EPA  has  reviewed, 
but  is  unable  to  describe  in  greater 
detail  the  exposure  and  release 
concerns  resulting  from  the  proposed 
significant  new  uses  because  the  use 
and  related  manufacturing  and 
processing  controls  described  in  the 
PMN  are  CBI.  As  discussed  above.  EPA 
has  decided  not  to  release  such  CBI  in 
this  proposal. 

Since  the  notice  submitter  has 
commenced  commercial  manufacture  of 
the  substance  and  submitted  a  notice  of 
commencement  of  manufacture  to  EPA. 
the  Agency  has  added  the  substance  to 
the  TSCA  Chemical  Substance 
Inventory.  Other  persons  may  undertake 
activities  different  from  those  of  the 
original  PMN  submitter  resulting  in 
different  or  increased  exposures. 
Therefore.  EPA  is  proposing  to  designate 
any  use  other  than  the  use  described  in 
PMN  P-e2^38  and  manufacture  or 
processing  in  a  manner  different  than 
that  described  in  the  PMN  as  significant 
new  uses  so  that  the  Agency  can  review 
those  uses  before  they  occur. 

Through  a  SNUR.  the  Agency  would 
ensure  thai  all  manufacturers,  importers, 
and  processors  are  subject  to  similar 
reporting  requirements.  In  addition,  a 
SNUR  would  afford  EPA  the  opportunity 
to  review  exposure  and  toxicity 
information  on  the  substance;  if 
necessary,  action  can  then  be  taken  to 
ensure  that  persons  and  the 
environment  will  not  be  exposed  to 


levels  of  P-83-438  that  are  potentially 
hazardous. 

V.  Determination  of  Proposed 
Significant  New  Uses 

To  determine  what  would  constitute  a 
significant  new  use  of  this  chemical 
substance,  EPA  considered  relevant 
information  about  the  toxicity  of  P-82- 
438.  potential  exposures  associated  with 
possible  uses,  and  the  four  factors  listed 
in  section  5(a)(2)  of  TSCA.  In  particular. 
EPA  considered  the  extt  nl  t>.i  which 
potential  new  uses  might  chH:.;,e  the 
magnitude  and  duration  of  expisure  to 
humans  and  release  to  the  (t.\  i'onmentl 
Based  on  these  considerations  iJ  A 
proposes  to  define  the  signifi:;ar':  new 
uses  of  P-82-438  as  set  fni'.ii  in  Imit  III 
of  this  preamble. 

VI.  Alternatives 

EPA  considered  regulatory 
alternatives  to  a  SNUR  to  ensure 
protection  of  hupian  health  and  the 
environment.  ^ 

1.  One  alternative  would  be  to 
promulgate  a  section  8(a]  reporting  rule 
for  the  substance.  Under  such  a  rule. 
EPA  could  require  any  person  to  report 
to  EPA  before  manufacturing,  importing, 
or  processing  the  substance  for  a  use 
other  than  that  described  in  the  PMN  or 
manufacturing  or  processing  in  a 
manner  different  from  that  described  in 
the  PMN.  However,  in  this  particular 
instance,  the  use  of  section  8(a)  rather 
than  SNUR  authority  has  drawbacks. 
Small  businesses  would  be  exempt  from 
reporting  under  section  8(a).  In  addition, 
if  EPA  received  a  report  under  section 
8(a)  indicating  that  a  person  intended  to 
manufacture,  import,  or  process  the 
substance  for  any  use  other  than  the 
PM.N'  use  or  in  a  different  manner,  the 
Agency  could  not  take  immediate  action 
under  section  5(e)  as  it  can  under  a 
SNUR  and  thus  would  not  be  able  to 
regulate  the  substance  pending 
development  of  information.  Rather,  in  a 
situation  such  as  this,  EPA  would  have 
to  consider  regulating  the  substance 
under  TSCA  section  6,  which  would 
require  a  separate  rulemaking  action. 
Moreover,  in  view  of  the  current  lack  of 
environmental  and  health  effects  data 
on  the  substance,  EPA  first  would  likely 
have  to  obtain  test  data  on  P-82-438 
under  section  4  of  TSCA  to  support  an 
action  under  section  6.  This  approach 
would  allow  unnecessary  risks  to 
human  health  and  the  environment 
during  the  time  needed  for  data 
development. 

2.  The  Agency  also  has  the  authority 
to  regulate  substances  under  section  6  of 
TSCA.  However,  the  Agency  may 
regulate  under  section  6  only  if  there  is  a 
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reasonable  basis  to  coaciude  that  the 
manufacture,  processing,  distribution  in 
commerce,  use,  or  disposal  of  a 
chemical  substance  or  mixture    presents 
or  will  present"  an  unreasonable  risk  of 
injury  to  humAn  health  and/or  the 
environment.  There  i»  insufficient 
information  to  perform  a  reasoned 
evaluation  of  the  health  and 
environmental  effects  of  P-82-4.38  at  this 
time.  Therefore,  the  Agency  auinot  state 
with  certainty  that  the  substance 
presents  or  will  present  an  unreasonable 
risk  and  cannot,  at  this  time,  regulate 
the  substance  under  section  6. 

3.  The  Agency  is  also  considering 
creating  an  abbreviated  review  for 
persons  who  propose  to  employ 
alternative  exposure  controls  or  worker 
protection  equipment  which  may 
provide  equivalent  protection.  Under 
this  approach,  the  significant  new  use 
would  be  defined  as  the  failure  to 
establish  a  program  such  as  that 
described  under  i  721.205(a](2)(ii)  of  this 
proposed  rule  or  to  require  the  use  of 
exposure  controls  and/or  protective 
equipment  which  provides  "equivalent" 
protection.  Although  the  specific 
significant  new  use  described  under 
§  721.205(a)(ii)  is  CBl.  the  Agency  is 
proposing  to  divulge  the  specific 
exposure  controls  and  protective 
equipment  provided  for  by  the  PMN 
submitter  to  individuals  having 
demonstrated  a  bona  fide  intent  to 
manufacture,  import,  or  process  P-82- 
438  for  the  PMN  use.  The  proposed 
mechanism  for  doing  so  is  described  in 
Chapter  IX  of  this  preamble.  Should  a 
person  wish  to  employ  exposure 
controls  and/or  protective  equipment 
which  provides  "equivalent"  protection, 
they  would  be  required  to  notify  EPA  of 
the  alternative  controls  to  receive  (in  a 
specified  time  period  which  is  shorter 
than  90-days)  confirmation  from  the 
Agency  that  the  protection  provided  by 
the  equipment  is  "equivalent."  If 
significant  new  use  reporting  would  be 
required. 

EPA  invites  comment  on  this  proposal 
and  the  alternatives. 

VII.  Exemptions  to  Reporting 
Requiremaots 

The  Agency  has  codified  general 
exemption  provisions  concerning  SNUR 
reporting  at  |  721.19.  On  a  case-by-case 
basis,  the  Agency  may  modify  these 
provisions  with  specific  language  in 
Subpart  B.  However,  in  this  case  the 
Agency  is  proposing  that  §  721.19  apply 
in  its  entirety. 

EPA  issued  its  final  premanufacture 
notification  rules  under  40  CFR  Part  720. 
published  in  the  Fedeml  Radiator  of  May 
13. 1983  (48  FR  21722)  including  §  72a3» 
which  contained  detailed  rules  for  the 


section  5(h)(3)  exemption  for  chemical 
substances  manufactured  or  imported  in 
small  quantities  solely  for  research  and 
development.  On  September  13. 1983  (48 
FR  41132).  EPA  stayed  the  effectiveness 
of  §  720.3i,  among  other  provisions  of 
the  PMN  rule,  pending  further 
rulemaking  to  revise  the  provisions. 
Because  §  720-36  was  not  in  effect  when 
EPA  codified  §  721.19,  the  Agency  relied 
on  the  general  definition  of  "small 
quantities  solely  for  research  and 
development"  in  I  720.3(cc)  and  section 
5(h)(3)  of  TSCA  to  determine  whether 
activities  qualify  under  this  exemption. 
Upon  promulgation  of  a  revised  §  720.36, 
EPA  intends  to  amend  }  721.19  and 
S  721.205  tc  adopt  the  provisions  of  die 
revised  S  720.36. 

Section  721.19(g)  of  the  general  SNUR 
provisions  exempts  persons  from  SNUR 
reporting  when  they  manufacture  or 
process  the  substance  solely  for  export 
and  label  the  substance  in  accordance 
with  section  12(aKlK^  of  TSCA.  While 
EPA  is  concerned  about  worker 
exposure  and  environmental  release 
during  manufacture  and  processing  of 
the  substance.  EPA  lacks  the  authority 
under  section  12(a)  of  TSCA  to  require 
reporting  of  such  manufacture  or 
processing  for  a  significant  new  use 
because  EPA  does  not  yet  have 
sufficient  information  to  make  the  "will 
present  an  unreasonable  risk"  finding 
necessary  to  regxilate  a  substance 
manufactured  or  processed  solely  for 
export.  However,  persons  must  notify 
EPA  of  such  export  under  section  12(b) 
of  TSCA  (see  §  721.7  of  the  general 
SNUR  provisions).  Such  notification  will 
allow  EPA  to  monitor  manufacture  and 
processing  activities  which  are  not 
subject  to  significant  new  use  reporting. 
The  term  "manufacture  solely  for 
export"  is  defined  in  the  PMN  rule  (40 
CFR  720.3(s)).  The  term  "process  solely 
for  export"  is  defined  in  the  general 
SNUR  provsions  in  a  similar  fashion. 
Thus  persons  would  be  exempt  from 
reporting  under  this  SNUR  if  a  person 
manufactures  (the  term  manufacture 
includes  import)  or  processes  the 
substance  solely  for  export  from  the  U.S. 
under  the  following  restrictions:  (1) 
There  is  no  use  of  the  substance  in  the 
U.S.;  (2)  processing  is  restricted  to  sites 
under  the  control  of  the  manufacturer  or 
processor,  respectively;  and  (3) 
distribution  in  commerce  is  hmited  to 
purposes  of  export.  If  a  person 
manufactured  or  processed  the 
substance  both  for  export  and  for  use  in 
the  U.S.,  such  manufacture  and 
processing  would  be  for  use  in  the  U.S. 


Vni.  Applicability  of  Proposal  to  Uses 
Occurring  Before  Promulgation  of  Final 
Rule 

To  establish  a  significant  new  use 
rule,  the  Agency  must,  among  other 
things,  determine  that  the  use  is  not 
ongoing.  In  this  case,  die  chemical 
substance  in  question  has  undergone 
premanufacture  review.  When  the 
notice  submitter  began  manufacture  of 
the  substance,  the  submitter  sent  EPA  a 
notice  of  commencement  of  manufacture 
and  the  substance  was  added  to  the 
Inventory.  The  notice  submitter 
indicated  that  it  did  not  intend  to 
undertake  the  activities  designated  in 
this  proposal  as  significant  new  uses, 
and  EPA  has  no  indication  that  the 
submitter  has  done  so  contrary  to  its 
original  intent.  Therefore,  at  this  time, 
the  Agency  has  concluded  that  these 
uses  are  not  ongoing.  However.  EPA 
recognizes  that  once  the  chemical 
substance  to  this  SNUR  was  added  to 
the  Inventory,  it  may  be  nunufactured, 
imported,  or  processed  by  other  persons 
for  a  significant  new  use  as  defined  in 
this  proposal  before  promulgation  of  the 
rule. 

If.  after  publication  of  this  proposal, 
someone  were  to  ondertake  the 
designated  significant  new  uses,  they 
could  argue  that  the  uses  are  ongoing  at 
the  time  the  rule  is  promulgated,  and 
therefore  not  a  significant  new  use.  EPA 
finds  that  the  intent  of  section  5(a)(1)(B) 
is  best  served  by  determining  whether  a 
use  is  a  significant  new  use  as  of  the 
proposal  date  of  the  SNbH.  If  uses 
begun  during  the  proposal  period  were 
not  considered  to  be  significant  new 
uses,  it  would  be  almost  impossible  for 
the  Agency  to  establish  SNUR  notice 
requirements,  since  any  person  could 
defeat  the  SNUR  by  initiating  the 
proposed  significant  new  uses  before 
the  rule  becomes  final  This  is  contrary 
to  the  general  intent  of  section  5(2)(1){B)- 

Thus.  if  the  substance  is 
manufactured,  imported,  or  processed 
between  proposal  and  promulgation  for 
a  proposed  significant  new  use.  the 
Agency  will  con«der  such  use  to  be  a 
significant  new  use  if  it  is  retained  in  the 
final  rule.  EPA  recognizes  that  this 
interpretation  may  disrupt  commercial 
activities  of  persons  who  began 
manufacture,  import,  or  processing  for  a 
significant  new  use  during  the  proposal 
period.  However,  this  proposal 
constitutes  notice  of  that  potential 
disruption,  and  persons  who  commence 
a  proposed  significant  new  use  do  so  at 
their  own  risk. 
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IX.  Determining  When  Use  Is  Subject  To 
This  Rule 

EPA  is  proposing  significant  new  uses 
for  P-a2-43fi  based  on  the  use  described 
in  the  PMN  which  was  claimed  as  CBI. 
The  Agency  is  also  proposing  to  keep 
the  PMN  use,  and  thus  the  significant 
new  uses  conHdentiai  in  the  final  rule. 
EPA  believes  it  is  appropriate  to  do  so  in 
this  case  to  protect  the  interests  of  the 
original  PMN  submitter. 

The  significant  new  uses  fail  into  two 
different  categories.  The  first  is  any  use 
other  than  the  use  described  in  the  PMN 
In  previous  proposed  SNURs.  EPA  has 
used  such  a  significant  new  use 
designation  and  kept  it  confidential.  The 
second  is  manufacture  or  processing  for 
the  PMN  use  in  a  manner  different  than 
that  described  in  the  PMN,  i.e.  using 
fewer  or  different  controls  on  human 
exposure  and  environmental  release.  In 
previous  proposed  SNURs.  EPA  has 
included  such  significant  new  use 
designations,  but  never  before  have  they 
been  confidential.  In  this  instance  the 
specific  controls  on  human  exposure 
and  environmental  release  used  during 
manufacturing  and  processing  are  very 
closely  related  to  the  use  of  P-«2-438. 
Revealing  those  controls  could  lead  to 
disclosure  of  the  use  itself.  Accordingly, 
all  the  significant  new  uses  are  being 
treated  as  confidential. 

In  response  to  the  Agentys  request, 
the  PMN  submitter  withdrew  the  claim 
of  confidentiality  for  the  specific 
chemical  identity  of  P-82^38,  and  it 
now  appears  in  this  proposed  SNUR.  For 
purposes  of  this  SNUR.  and  in  light  of 
the  unusual  circumstances.  EPA  has 
decided  to  keep  the  significant  new  uses 
confidential  and  to  allow  persons  who 
can  show  a  bona  fide  intent  to 
manufacture,  import,  or  process  P-82- 
438  to  ask  EPA  whether  their  uses  are 
the  use  described  in  the  PMN  and. 
therefore,  whether  their  uses  are  subject 
to  reporting.  The  process  proposed  for 
doing  so,  in  paragraph  (b)  of  the  rule,  is 
very  similar  to  the  process  for 
establishing  a  bona  fide  intent  to 
manufacture,  import,  or  process  in 
5  721.6  of  the  general  provisions.  In 
addition  to  showing  the  bona  fide  intent 
to  manufacture,  import,  or  process  the 
substance,  the  person  would  identify  the 
specific  use  it  intends. 

EPA  is  proposing  that,  if  it  determines 
that  the  person  has  a  bona  fide  intent  to 
manufacture,  import,  or  process  the 
substance,  EPA  will  either  tell  the 
person  that  the  use  they  intend  is  not  the 
use  described  in  the  PMN  and  thus 
subject  to  the  SNUR.  or  that  the  use  is 
the  PMN  use.  EPA  is  proposing  that 
should  a  person  intend  to  manufacture, 
import,  or  process  the  substance  for  a 


use  not  described  in  the  PMN.  that 
person  would  be  required  to  report  all 
aspects  of  that  use.  including 
manufacturing  and  processing  controls 
exposures,  and  releases.  The  Agency 
would  not  divulge  any  information 
related  to  manufacturing  and  processing 
controls  employed  by  the  PMN 
submitter.  The  Agency  is  proposing, 
however,  that  should  a  person  intend  to 
manufacture,  import,  or  process  the 
substance  for  the  PMN  use.  EPA  will  tell 
the  person  what  controls  on 
manufacturing  and  processing  exposure 
and  release  are  described  in  the  PMN. 
This  information  will  be  necessary  for 
the  person  to  determine  whether  their 
controls  would  constitute  a  significant 
new  use.  Should  a  person  wish  to 
employ  manufacturing  and  processing 
controls  other  than  those  described  in 
the  PMN.  the  person  would  be  required 
to  file  a  SNUR  notice.  EPA  has  chosen 
this  approach  because  a  person  who 
intends  to  manufacture,  import,  or 
process  the  substance  for  a  use  not 
described  in  the  PM.\  would  be  required 
to  report  on  all  aspects  of  that  use. 
including  manufacturing  and  processing 
controls,  exposures,  and  releases,  and 
does  not  need  to  know  the  controls 
described  in  the  PMN  which  apply  only 
to  the  PMN  use.  However,  if  the  person 
intends  to  manufacture,  import,  or 
process  the  substance  for  the  PMN  use. 
the  person  must  know  what  controls 
were  described  in  the  PMN  to  determine 
whether  its  controls  would  constitute  a 
significant  new  use. 

EPA  is  considering  two  alternatives  to 
this  approach.  One  would  be  to  reveal 
the  specific  significant  new  uses  in  the 
final  rule.  The  other  would  be  to  reveal 
the  specific  significant  new  uses  to  any 
person  who  can  show  a  bona  fide  intent 
to  manufacture,  import,  or  process  P-82- 
438  for  any  use.  EPA  solicits  comments 
on  all  these  matters. 

X.  Test  Data  and  Other  Information 

EPA  recognizes  that  under  TSCA 
section  5.  persons  are  not  required  to 
develop  any  particular  test  data  before 
submitting  a  notice.  Rather,  persons  are 
required  only  to  submit  test  data  in  their 
possession  or  control  and  to  describe 
any  other  data  known  to  or  reasonably 
ascertainable  by  them.  However,  in 
view  of  the  potential  health  and 
environmental  risks  that  may  be  posed 
by  a  significant  new  use  of  P-82-438.  a 
more  reasoned  evaluation  of  the  risks 
posed  by  this  substance  would  require 
additional  data  on  its  potential  to  elicit 
carcinogenic,  hepatotoxic.  teratogenic, 
reproductive,  and  neurotoxic  effects 
and.  depending  upon  the  proposed  new 
use.  the  substance's  potential  effects 
upon  aquatic  organisms.  The  Agency 


believes  that  the  results  of  a  two-year 
rodent  bioassay  would  adequately 
characterize  possible  carcinogenic 
effects  of  the  substance.  A  more 
reasoned  evaluation  of  hepatotoxicity 
and  neurotoxic  effects  could  be  made 
using  data  generated  in  a  90-day 
subchronic  study  in  the  rodent. 
Similariy.  rodent  teratology  and  2- 
generation  reproduction  studies  with  P- 
82-438  would  allow  a  more  reasoned 
evaluation  of  those  risks.  A  g6-hour  LC40 
study  conducted  on  daphnia  would 
permit  a  more  reasoned  evaluation  of 
risks  to  aquatic  species.  These  studies 
may  not  be  the  only  means  of 
addressing  the  potential  risks. 

EPA  encourages  potential  SNUR 
notice  submitters  to  test  the  substance 
for  these  concerns.  SNUR  notices 
submitted  for  significant  new  uses 
without  such  test  data  may  increase  the 
likelihood  that  EPA  will  take  action 
under  section  5(e). 

As  part  of  an  optional  prenotice 
consultation.  EPA  will  discuss  the  test 
data  it  believes  necessar>'  to  evaluate  a 
significant  new  use  of  the  substance. 
Test  data  should  be  developed  and 
submitted  according  to  TSCA  good 
laboratory  practices  regulations  at  40 
CFR  Part  792  (48  FR  53922.  November  29. 
1983) 

EPA  urges  SNUR  notice  submitters  to 
provide  detailed  information  on  human 
exposure  and  environmental  release 
that  will  result  from  the  significant  new 
use.  In  addition.  EPA  urges  persons  to 
submit  information  on  potential  benefits 
of  the  substance  and  information  on 
risks  posed  by  the  substance  compared 
to  risks  posed  by  substitutes. 

XI.  Economic  Analysis 

The  Agency  has  evaluated  the 
potential  costs  of  establishing 
significant  new  use  reporting 
requirements  for  this  substance.  The 
economic  analysis  of  the  possible 
outcomes  as  a  result  of  the  promulgation 
of  this  SNUR  is  summarized  below.  The 
Agency's  complete  economic  analysis  is 
available  in  the  public  file. 

After  promulgation  of  the  SNUR.  the 
Agency  believes  there  are  four  possible 
courses  of  action  a  company  could  take: 
(1)  Manufacture,  import,  process,  and 
use  the  substance  in  a  like  manner  to 
that  described  in  the  PMN,  (2)  file  a 
SNUR  notice  with  information  showing 
alternative  methods  of  controlling 
exposures  that  would  mitigate  EPA's 
health  and  environmental  concerns,  (3) 
file  a  SNUR  notice  with  the  results  of 
recommended  testing  already  completed 
or  be  prepared  to  respond  to  a  section 
5(e)  order  pending  testing,  or  (4)  not 
manufacture,  import,  process,  use  the 
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substance.  The  costs  of  the  outcomes 
are  summarized  below. 

Should  a  company  decide  to  produce, 
process,  and  use  the  PMN  substance  as 
described  in  PMN,  it  will  not  incur  the 
cost  of  submitting  a  SNUR  notice. 

In  some  circumstanoes  it  could  be  cost 
effective  for  a  company  to  file  a  SNUR 
notice  with  data  which  shows  that  there 
exist  alternative  means  of  controlling 
exposures  which  could  mitigate  EPA's 
concerns.  In  this  case  the  company 
incurs  the  cost  of  filing  the  SNUR  notice 
($1,375  to  $7,950]  and  possibly  the  cost 
of  some  exposure  controls  which 
ordinarily  would  not  be  used  without 
the  existence  of  the  SNUR.  EPA  costs 
following  promulgation  of  the  SNUR 
under  this  outcome  would  include 
reviewing  the  SNUR  notice  ($8,865)  and 
modifying  the  terms  of  the  SNUR 
(S8,430)  if  the  information  provided 
showed  that  EPA's  concerns  would  be 
adequately  addressed  by  use  of  a 
different  type  of  exposure  controL  EPA 
would  continue  to  incur  enforcement 
costs. 

It  is  theoretically  possible  that  a 
company  would  file  a  SNUR  notice 
which  would  include  the  test  results  of 
the  recommended  testing.  A  company 
would  incur  the  cost  of  filing  a  notice 
($1,375  to  $7,950),  performing  the  tests 
($1,017,300  to  $1,271,200).  and  the  cost  of 
delay  (probably  a  delay  in  profits  of  up 
to  three  years).  The  cost  of  this  option  is 
expected  to  be  prohibitive. 

Some  companies  could  find  the  coat  of 
controlling  exposures  too  expensive  to 
justify  production  or  processing.  Under 
this  outcome  a  company  would  not  incur 
any  direct  costs  as  a  result  of  the  SNUR. 
The  company  and  society  could  then 
lose  benefits  that  would  have  been 
derived  from  the  manufacture  or 
processing  of  the  PMN  substance. 
However,  that  fact  that  the  original  PMN 
submitter  intends  to  produce  with 
controls  and  protective  equipment  in 
place  indicates  that  at  least  some  uses 
of  P-82-438  would  still  return  an 
acceptable  profit. 

The  Agency  has  not  attempted  to 
quantify  the  benefits  of  the  proposed 
rule  or  of  the  outcome*.  In  general, 
benefits  will  accrue  if  the  proposed 
action  leads  to  the  identification  and 
control  of  unreasonable  risks  before 
significant  health  effects  can  occur.  The 
issuance  and  promulgation  of  the  SNUR 
provides  the  benefits  of  reduced  health 
risks  until  production  or  processing 
ceases.  Futhermore.  these  benefits 
would  continue  regardless  of  the 
outcome  chosen  by  industry  in  response 
to  the  SNUR. 


Xn.  Confklential  Business  hrformation 

Any  person  who  submits  comments 
which  the  person  claims  as  CBI  must 
mark  the  comments  as  "confidentiaU" 
"trade  secret,"  or  other  appropriate 
designation.  Any  comments  not  claimed 
as  confidential  at  the  time  of  submission 
will  be  placed  in  the  public  file.  Any 
comments  marked  as  confidential  will 
be  treated  in  accordance  with  the 
procedures  in  40  CFR  Part  2.  EPA 
requests  that  any  party  submitting 
confidential  comments  prepare  and 
submit  a  sanitized  version  of  the 
comments  which  EPA  can  place  in  die 
public  file. 

Xni.  fiMficai  Review 

When  this  proposed  rule  is  I 

promulgated,  judicial  review  may  be 
available  under  section  19  of  TSCA  in 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  or  for 
the  circuit  in  which  the  person  seeking 
review  resides  or  has  its  principal  place 
of  business.  To  provide  all  interested 
persons  an  equal  opportunity  to  file  a 
timely  petition  for  judicial  review  and  to 
avoid  so  called  "races  to  the 
courthouse,"  EPA  intends  to  promulgate 
this  rule  for  purposes  of  judicial  review 
two  weeks  after  publishing  the  Hnal  nde 
in  the  Federal  Register.  The  effective 
date  will  be  calculated  from  the        | 
promulgation  date.  j 

XIV.  RulcnakiDg  Record 

EPA  has  established  a  record  for  this 
proposed  rulemaking  (docket  control 
number  OPTS— 50518).  The  record 
includes  basic  information  considered 
by  the  Agency  rn  developing  this 
proposed  rule.  EPA  will  supplement  the 
record  with  additional  information  as  it 
is  received.  The  record  now  includes  the 
following  categories  of  information: 

1.  The  PMN  for  the  substance.        j 

2.  The  Federal  Register  notice  of   i 
receipt  of  the  PMN.  i 

3.  The  proposed  SNUR  for  the        | 
substance.  J 

4.  The  toxicity  support  document  for 
the  proposed  SNUR. 

5.  The  economic  support  document  for 
the  proposed  SNUR. 

The  Agency  will  accept  additional 
materials  for  inclusion  in  the  record  at 
any  time  between  publication  of  this 
proposed  rule  and  designation  of  the 
complete  record. 

EPA  will  identify  the  complete 
rulemaking  record  by  the  date  of 
promulgation.  A  public  version  of  this 
record  containing  sanitized  copies  from 
which  CBI  has  been  deleted  is  available 
to  the  public  in  the  OTS  Public 
Information  Office,  from  8:00  a.m.  to  4:00 
p.m.,  Monday  through  Friday,  except 


legal  holidays.  The  Pubhc  Information 
Office  is  located  in  Rm.  E-107.  401  M  St.. 
SW.,  Washington,  D.C. 

XV.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"Major"  and  therefore  requires  a 
Regulatory  Impact  Analysis.  EPA  has 
determined  that  this  proposed  rule  is  no4 
a  "Major  Rule"  because  it  does  not  have 
an  effect  on  the  economy  of  $100  million 
or  more,  and  it  will  not  have  a 
significant  effect  on  competition,  costs, 
or  prices.  While  there  is  no  precise  way 
to  calculate  the  annnal  cost  of  this  rule, 
for  the  reasons  discussed  in  Unit  XI  of 
this  preamble,  EPA  believes  that  the 
cost  will  be  low.  Even  if  EPA  received 
50  SNUR  notices,  the  direct  cost  of  the 
rule  would  be  under  one  million  dollars. 
In  addition,  because  of  the  nature  of  the 
rule  and  the  substance  subject  to  it.  EPA 
believes  that  there  will  be  few 
significant  new  use  notices  submitted. 
Further,  while  the  expense  of  a  notice 
and  the  uncertainty  of  possible  EPA 
regulation  may  discourage  certain 
innovation,  that  impact  will  be  limited 
because  such  factors  are  unlikely  to 
discourage  an  innovation  which  has 
high  potential  value. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  FlexibiUty  Act,  5 
U.S.C.  605(b),  EPA  certifies  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  businesses. 
The  Agency  cannot  determine  whether 
parties  affected  by  this  proposed  rule 
are  likely  to  be  small  businesses. 
However,  EPA  believes  that  few 
manufacturers,  importers,  or  processors 
will  submit  SNUR  notices.  Therefore, 
although  the  costs  of  preparing  a  notice 
under  this  rule  might  be  significant  for 
some  small  businesses,  the  number  of 
such  businesses  affected  is  not  expected 
to  be  substantial. 

C.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in  the 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  et  seq.  and  has  assigned 
OMB  control  number  2070-0012. 
Comments  on  these  requirements  should 
be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
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OMB.  marked  Attention:  Desk  Officer 
for  EPA.  The  final  rule  package  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements. 

Usi  ot  Subjects  in  40  CFK  Fart  721 

Environmental  protection.  Chemicals. 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 

Dated:  December  19.  IMh 
William  D.  Ruckelshaus. 

Administrator. 

PART  721-^AyENOEOl 

Therefore,  it  is  proposed  that  Part  721 
of  Chapter  I  of  Title  40  be  amended  by 
adding  §  721.205  to  read  as  follows: 

1)721.205    Benzoic  add.  3,3 - 
Mettty1«neMs(6  amino-.  Di-2-propenyt 
Eatar. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  following  chemical 
substance  referred  to  by  its  Chemical 
Abstracts  Service  Registry  Number  and 
chemical  name  is  subject  to  reporting 
under  this  section  for  the  significant  new 
use  identified  in  paragraph  (a)(2)  of  this 
section:  Benzoic  acid.  3.3'- 
methylenebis|&-amino-.  di-2-propenyl 
ester.  CAS  61386-^-5. 

(2)  The  signiHcant  new  uses  are:  (i) 
Any  use  other  than  the  use  decribed  in 
Premanufacture  Notice  P-82-438. 

(ii)  Manufacture  or  processing  for  the 
use  described  in  Premanufacture  Notice 
P-«2-438  in  a  manner  different  than  that 
described  in  Premanufacture  Notice  P- 
82-138. 

(b)  Specific  requirements.  The 
provisions  of  Subpart  A  of  this  Part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Determining  whether  a  Specific 
Use  is  Subject  to  This  Rule,  (i)  A  person 
who  intends  to  manufacture,  import,  or 
process  the  chemical  substance 
identified  in  paragraph  (a)(1)  of  this 
section  may  ask  EPA  whether  the  use 
for  which  the  person  intends  to 
manufacture,  import,  or  process  the 
substance  is  a  significant  new  use  under 
paragraph  (a)(2)(i)  of  this  section.  EPA 
will  answer  such  an  inquiry  only  if  EPA 
determines  that  the  person  has  a  bona 
fide  intent  to  manufacture,  import,  or 
process  the  chemical  substance. 

(ii)  To  establish  a  bona  fide  intent  to 
manufacture,  import,  or  process  the 
chemical  substance,  the  person  must 
submit  to  EPAi 

(A)  A  reference  to  this  paragraph  and 
the  name  of  the  chemical  substance 
identified  in  paragraph  (a)(1)  of  this 
section. 


(B)  A  signed  statement  thai  the  person 
intends  to  manufaciure.  import,  or 
process  the  chemical  substance  for 
commercial  purposes. 

(C)  The  specific  use  for  which  the 
person  intends  to  manufacture,  import, 
or  process  the  chemical  substance. 

(D)  A  description  of  the  research  and 
development  activities  conducted  to 
date  with  the  chemical  substance  for  the 
intended  use. 

(iii)  EPA  will  review  the  information 
submitted  by  the  person  under  this 
paragraph  to  determine  whether  the 
person  has  a  bona  fide  intent  to 
tiianufacture.  import,  or  process  the 
chemical  substance. 

(i\ )  if  EPA  determines  that  the  person 
has  a  bona  fide  intent  to  manufacture, 
import,  or  process  the  chemical 
substance.  EPA  will  tell  the  person 
whether  the  use  for  which  the  person 
intends  to  manufacture,  import,  or 
process  the  substance  is  a  signiHcant 
new  use  under  paragraph  (a)(2)(i)  of  this 
section.  If  EPA  tells  the  person  that  the 
intended  use  is  not  a  significant  new  use 
under  paragraph  (a)(2)(i)  of  this  section. 
EPA  will  tell  the  person  what  activities 
would  constitute  a  signiHcant  new  use 
under  paragraph  (a)(2)(ii)  of  this  section. 

(v)  A  disclosure  to  a  person  with  a 
bona  fide  intent  to  manufacture,  import, 
or  process  the  chemical  substance  of  th» 
significant  new  uses  subject  to  this 
section  will  not  be  considered  public 
disclosure  of  confidential  business 
information  under  section  14  opf  TSCA. 

(vi)  EPA  will  anaswer  an  inquiry  on 
whether  a  particular  use  is  subject  to 
this  section  within  30  days  after  receipt 
of  a  complete  submission  under 
paragraph  (b)(2)  of  this  section. 

(2)  [Reserved]. 

(Approved  by  the  Office  of  Management  and 
Budget  under  O.VIB  control  number  2070- 
0012) 

(Sec.  5.  Pub.  L  9t~te0. 90  Stat.  2012  (15  US.C. 
2604)) 

[FR  Doc.  84-33973  Filed  12-31-84:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  81  and  83 

(PR  Dockat  No.  64-1298;  RM-4825;  FCC  84- 

629) 

Medical  Adviaory  Frequencies; 
Proposed  Use  of  Shared  Frequencies 
by  Umtted  Coast  Stationa 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


summary:  This  document  proposes  to 
allow  limited  coast  stations  to  use 
shared  frequencies  for  transmitting 
medical  advice  to  ships  at  sea.  This 
action  was  requested  by  Medical 
Advisory  Systems.  Inc..  a  limited  coast 
station  licensee  which  provides  around- 
the-clock  medical  advice  on  a 
contractual  basis  to  ships  and  offshore 
platforms.  The  intended  effect  is  to 
make  available  to  seafarers  around-the- 
clock  medical  advice  regardless  of  their 
location  at  sea. 

DATES:  Comments  must  be  received  on 
or  before  January  25. 1985.  and  reply 
comments  must  be  received  on  or  before 
February  11. 1983. 

AOOIHESS:  Federal  Communications 
Commission.  Washington.  D  C.  20554. 

FOR  FURTHER  INRMMATION  CONTACT: 

Maureen  Cesaitis.  Private  Radio  Bureau. 
Aviation  and  Marine  Branch. 
Washington.  D.C.  20554;  (202)  63;"  -7175. 
SUVPLEMCNTARY  INFORMATION: 

List  of  Subjects 

47  CFR  Part  81 

Coast  stations.  Telephone,  Radio. 

47  CFR  Part  8J 

Ship  stations.  Telephone,  Vessels. 
Radio. 

Proposed  Rule  Making 

In  the  matter  of  amendment  of  Parts  81  and 
83  of  the  rules  to  provide  frequencies  for 
medical  advisory  communications  with  ships 
at  sea.  PR  Docket  No.  84-1298:  RM-4825:  FCC 
84-829. 

Adopted:  December  14, 1984. 

Released:  December  19. 1984. 

By  the  Commission. 

1.  The  Commission  has  received  a 
petition  requesting  that  frequencies  be 
made  available  for  worldwide  medical 
assistance  to  ships  and  offshore 
platforms.  Petitioner,  Medical  Advisory 
Systems,  Inc.  (MAS),  provides  medical 
advice  to  ships  at  sea  on  a  contractual 
basis.  Its  list  of  subscribers  includes  oil 
companies,  governmental  entities, 
foreign  fleets  and  individuals.  MAS  is 
staffed  24  hours  a  day.  365  days  a  year 
with  a  minimum  of  one  doctor  and  one 
communications  coordinator.  On  request 
MAS  will  also  supply  inventoried 
medicine  chests,  maintain  records  on 
crew  members,  provide  medical 
manuals  and  annually  assess  each 
subscriber's  effectiveness  in  handling 
medical  problems  at  sea. 

2.  In  1983  MAS  was  granted  a 
developmental  authorization  to  operate 
a  limited  coast  station  '  utilizing  eight 


'  A  limited  coati  station  serves  the  operational 
and  business  needs  of  ships. 
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high  frequencies  (HF)  in  the  shared 
Government/non-Government  spectrum 
between  2030  and  27500  kHz.  Its 
subscriber  vessels  travel  the  entire 
globe  and  do  not  ordinarily  carry 
medical  personnel.  Thus  when  medical 
emergencies  arise,  an  immediate  and 
reliable  communications  capability  is 
imperative.  MAS  communicates  with 
these  vessels  via  its  own  limited  coast 
station  as  well  as  INMARSAT  satellite 
links  and  public  coast  stations. 

3.  After  operating  its  developmental 
station  for  a  year.  MAS  has  petitioned 
the  Commission  to  make  frequencies 
available  for  assignment  for  medical 
advisory  communications  on  a 
permanent  basis.  Between  fuly  1983  and 
|une  1984.  MAS  states  that  it  handled 
293  actual  medical  emergencies  on  HF. 
Each  initial  contact  is  said  to  generate 
an  average  of  2.3  follow-up  calls,  and 
between  seven  and  eight  cases  remain 
"open"  at  any  one  time.  MAS  states  that 
its  case  load  has  been  doubling  every 
six  months.  It  argues  that  the 
availability  of  direct  communications 
via  its  coast  station  not  only  saves 
critical  time  in  many  medical  emergency 
situations  but  also  reduces  costs  and 
avoids  tying  up  maritime  working 
channels  for  long  periods.  Further,  the 
availability  of  this  medical  advi,sory 
station  has  permitted  medical 
emergency  preparedness  drills  to  be 
conducted  with  vessels  at  sea.  MAS 
feels  that  the  availability  of  medical 
advisory  stations  will  measurably 
improve  the  health  and  well-being  of 
seafarers.  MAS  does  not  request  an 
exclusive  assignment  of  frequencies. 
Rather,  it  recommends  that  medical 
advisory  traffic  such  as  theirs  be 
handled  on  channels  other  than  those 
used  for  routine  maritime 
communications.  Additionally  limited 
coast  stations  seeking  to  provide 
medical  advice  to  ships  at  sea  will  be 
encouraged  to  use  the  same  frequencies 
MAS  is  using  provide^  no  delays  or 
interference  result. 

4.  It  appears  that  this  type  of 
communications  capability  would 
considerably  improve  medical 
assistance  to  the  thousands  of 
individuals  in  the  maritime  community. 
Rather  than  designate  specific 
frequencies  for  medical  advisory  service 
we  propose  to  permit  the  use  of 
frequencies  in  the  shared  Government/ 
non-Government  bands  allocated  to  the 
fixed  or  fixed  and  mobile  services 
between  2030  and  27500  kHz  by  entities 
providing  medical  services  to  vessels 
and  platforms  at  sea.  As  in  MAS's  case, 
the  applicant  would  be  required  to 
select  the  appropriate  frequency  or 
frequencies  and  the  FCC  would 


coordinate  the  assignment  with  the  U.S. 
Government  Interdepartment  Radio 
Advisory  Committee.  Because  we 
expect  that  very  few  applicants  will  be 
interested  in  providing  such  specialized 
services,  this  case-by-case  approach 
should  allow  the  greatest  flexibility  and 
spectrum  efficiency  in  fulfilling  the  need 
for  maritime  medical  services. 

5.  Accordingly,  we  propose  to  amebd 
Parts  81  and  83  of  the  rules  to  allow 
limited  coast  stations  to  operate  on 
coordinated  frequencies  in  the  shared 
Government/non-Government  bands 
allocated  to  the  fixed  or  fixed  and 
mobile  services  between  2030  and  27500 
kHz  for  the  exclusive  purpose  of 
providing  ships  or  platforms  at  sea  with 
medical  advice  and  information.  This 
Notice  is  issued  under  the  authority 
contained  in  sections  4(i]  and  303(c)  and 
(r)  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  154(i)  and  303(c) 
and  (r). 

6.  Under  procedures  set  out  in  Section 
1.415  of  the  Rules  and  Regulations.  47 
CFR  1.415.  interested  persons  may  file 
comments  on  or  before  January  25. 1985. 
and  reply  comments  on  or  before      | 
February  11. 1985.  All  relevant  and 
timely  comments  will  be  considered  by 
the  Commission  before  final  action  is 
taken  in  this  proceeding.  In  reaching  its 
decision,  the  Commission  may  take  into 
consideration  information  and  ideas  not 
contained  in  the  comments,  provided 
that  such  information  or  a  writing 
indicating  the  nature  and  source  of  such 
information  is  placed  in  the  public  file, 
and  provided  that  the  fact  of  the 
Commission's  reliance  on  such         j 
information  is  noted  in  the  Report  aikd 
Order. 

7.  In  accordance  with  the  provisions 
of  §  1.419  of  the  Rules  and  Regulations, 
47  CFR  1.419,  formal  participants  shall 
file  an  original  and  five  copies  of  their 
comments  and  other  materials. 
Participants  wishing  each  Commissioner 
to  have  a  personal  copy  of  their 
comments  should  file  an  original  and  11 
copies.  Members  otthe  general  pubUc 
who  wish  to  express  their  interest  by 
participating  informally  may  do  so  by 
submitting  one  copy.  All  comments  are 
given  the  same  consideration,  regardless 
of  the  number  of  copies  submitted.  All 
documents  will  be  available  for  public 
inspection  during  regular  business  hours 
in  the  Commission's  Public  Reference 
Room  at  its  headquarters  in 
Washington,  D.C. 

8.  For  purposes  of  this  non-restricted 
notice  and  comment  rulemaking 
proceeding  members  of  the  public  are 
advised  that  ex  parte  contacts  are 
permitted  from  the  time  the  Commission 
adopts  a  notice  of  proposed  rulemaking 


until  the  time  a  public  notice  is  issued 
stating  that  a  substantive  disposition  of 
the  matter  is  to  be  considered  at  a 
forthcoming  meeting  or  until  a  final 
order  disposing  of  the  matter  is  adopted 
by  the  Commission,  whichever  is  earlier. 
In  general,  an  ex  parte  presentation  is 
any  written  or  oral  communication 
(other  than  formal  written  comments/ 
pleadings  and  formal  oral  arguments) 
between  a  person  outside  the 
Commission  and  a  Commissioner  or  a 
member  of  the  Commission's  staff  which 
addresses  the  merits  of  the  proceeding. 
Any  person  who  submits  a  written  ex 
parte  presentation  must  serve  a  copy  of 
that  presentation  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file. 
Any  person  who  makes  an  oral  ex  parte 
presentation  addressing  matters  not 
fully  covered  in  any  previously-filed 
written  comments  for  the  proceeding 
must  prepare  a  written  summary  of  that 
presentation;  on  the  day  of  the  oral 
presentation,  that  written  summary  must 
be  served  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file, 
with  a  copy  to  the  Commission  official 
receiving  the  oral  presentation.  Each  ex 
parte  presentation  described  above 
must  state  on  its  face  that  the  Secretary 
has  been  served,  and  must  also  state  by 
docket  number  the  proceeding  to  which 
it  relates.  See  generally,  1.1231  of  the 
Commission's  rules.  47  CFR  1.1231. 

9.  Pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act  of  1980,  5 
U.S.C.  605(b),  the  Commission  certifies 
that  this  proposal  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
These  proposed  rules  would  make 
available  a  number  of  frequencies  for 
medical  advisory  conmiunications 
between  ship  and  shore.  Since  use  of  the 
frequencies  would  be  voluntary,  no  new 
equipment  would  be  mandated  and  no 
existing  equipment  would  be  made 
obsolete  by  this  action. 

10.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
recordkeeping,  labeling,  disclosure,  or 
record  retention  requirements;  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public. 

11.  Regarding  questions  on  matters 
covered  in  this  document  contact 
Maureen  Cesaitis  (202)  632-7175. 

12.  It  is  ordered,  That  a  copy  of  this 
Notice  of  Proposed  Rule  Making  shall  be 
sent  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration. 

(Sees.  4.  303. 48  Stat.,  as  amended,  1066, 1082; 
47  U.S.C.  154,  303) 
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Fedtral  Communications  Commiuion. 
WiUMM  |.  Tricaica. 

Secretary. 

Appendix 

ParU  81  and  83  of  Chapter  I  of  Title  47 
of  the  Code  of  Federal  Regulations  are 
proposed  to  be  amended  as  follows: 

PART  SI— STATIONS  ON  LAND  IN  THE 
MARITIME  SERVICES  AND  ALASKA 
FIXED  STATIONS 

New  S  81.373  is  added  to  read  a» 
follows: 

J  SU73    Madteal  advtoofy  frwiiMnclaa. 

Frequencies  in  the  shared 
Govemment/non-Govemment  bands 
allocated  to  the  fixed  or  fixed  and 
mobile  services  between  2030  kHz  and 
27900  kHz  may  be  assigned  to  limited 
coast  stations  for  communications 
related  to  the  provision  of  medical 
treatment,  medical  advice  or  medical 
information.  The  FCC  will  not  accept 
responsibility  for  protection  of  the 
stations  from  harmful  interference 
caused  by  foreign  operations.  In  the 
event  that  a  complaint  of  harmful 
interference  resulting  from  operation  of 
these  stations  is  received  from  a  foreign 
source,  the  offending  station  must  cease 
operation  on  the  particular  frequency 
concerned. 

PART  83— STATIONS  ON  SHIPBOARD 
IN  THE  MARITIME  SERVICES 

Section  83.351  is  amended  by  adding  a 
new  paragraph  (e)  to  read  as  follows: 

§  83.3S1    FrMUMfKias  ■vllabto. 

•  •  •  •  • 

(e)  Ship  stations  may  communicate 
with  limited  coast  stations  that  provide 
medical  advisory  service  on  the 
frequencies  in  the  shared  Government/ 
non-Government  bands  allocated  to  the 
fixed  or  Hxed  and  mobile  services 


i 

UMI 

I 

f 

i 

between  2030  kHz  and  27500  kHz 
assigned  to  the  limited  coast  station, 
subject  to  the  conditions  specified  in 
{  81.373. 
[FR  Doc  M-33«»  Filed  12-31-d4;  8:45  ain| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  661 
(Docket  No.  40»17-7122t 

Ocean  Salmon  Fisherlas  Off  the 
Coasts  of  Washington,  Oregon,  and 
California 

AOENCV:  National  Marine  Fisheries 
Service  (NMFS).  .NOAA.  Commerce. 
ACTION:  .Notice  of  withdrawal  of 
proposed  rule. 

SMMMARV:  NOAAS  issues  this  notice  to 
inform  the  public  that  the  Secretary  of 
Commerce's  action  to  preempt  Oregon's 
ocean  salmon  fishery  management 
authority  after  September  30. 1984.  in 
marine  waters  offshore  Oregon  is 
withdrawn. 

FOn  FURTNCR  INFORSIATION  CONTACT: 
Dr.  Thomas  E.  Kruse  (Acting  Regional 
Director.  NMFS).  206-342-6150. 
SUPPLEMENTARY  INFORMATION:  On 
September  7.  1984.  NOAA  began 
administrative  proceedings  under 
section  306(b)  of  the  Magnuson  Fisheries 
Conservation  and  Management  Act  to 
regulate  the  salmon  fishery  in  Oregon's 
coastal  marine  waters.  The  proposed 
rule  appears  at  49  FR  35815.  September 
12. 1984.  Following  a  hearing  held  under 
50  CFR  Part  619  on  September  13. 1984. 
the  Secretary  issued  an  interim 
emergency  rule  closing  the  territorial  sea 
off  the  coast  of  Oregon  between  Cape 


Falcon  and  Cape  Blanco  to  fishing  for 
salmon  other  than  coho  until  September 
30. 1984  (40  FR  37783.  September  2a 
1984).  The  notice  accompanying  the  rule 
stated  that  the  record  of  the  hearing 
would  remain  open  for  the  submission 
of  supplementary  evidence,  and  that  the 
Administrative  Law  Judge  was 
scheduled  to  issue  at  a  later  date  a 
second  set  of  findings  regarding 
continued  preemptive  action  by  the 
Secretary  in  marine  waters  offshore  of 
Oregon  after  September  30, 1984. 
The  Oregon  Fish  and  Wildlife 
Commission  adopted  a  document 
entitled  Policy  30  on  September  16. 1984. 
The  policy  affirms  the  Commission's 
commitment  to  cooperative  regional 
management  of  the  fishery  and  commits 
the  Commission  to  consult  with  the 
Pacific  Fishery  Management  Council  if  it 
proposes  to  take  a  management  action 
inconsistent  with  an  approved  fishery 
management  plan  regulating  fishing  in 
the  fishery  conservation  zone.  Relying 
on  Policy  30.  the  Assistant 
Administrator  for  Fisheries.  NOAA.  has 
determined  that  continued  preemptive 
action  at  this  time  is  unjustified  and 
issues  this  notice  withdrawing  the 
proceedings  initiated  on  September  7, 
1984.  and  published  at  49  FR  35815. 
September  12, 1984,  to  preempt  Oregon's 
ocean  salmon  management  authority  in 
marine  waters  offshore  of  Oregon  after 
September  30. 1984. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Indians. 
(16LI.S.C.  laOl  etseq.\ 

Dated:  December  24, 1984. 
Joseph  W.  Angelovic. 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  investigations.  National  Marine 
Fisheries  Service. 
(FR  Doc.  84-33799  Filed  12-31-84:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Grain  Inspection  Service 

Designation  Renewal  of  California 
Department  of  Food  and  Agriculture 
(CA)  and  Washington  Department  of 
Agriculture  (WA) 

AQENCV:  Federal  Grain  Inspection 
Service;  USDA. 
action:  Notice. 

summary:  This  notice  announces  the 
designation  renewal  of  California 
Department  of  Food  and  Agriculture 
(California)  and  Washington 
Department  of  Agriculture  (Washington) 
as  official  agencies  responsible  for 
providing  official  services  under  the  U.S. 
Grain  Standards  Act,  as  amended  (Act). 
EFFECTIVE  DATE!  February  1, 1985. 

ADDRESS:  fames  R.  Conrad,  Chief. 
Regulatory  Branch.  Compliance 
Division,  Federal  Grain  Inspection 
Ser\ice,  U.S.  Department  of  Agriculture, 
1400  Independence  Avenue,  SW..  Room 
1647  South  Building,  Washington,  DC 
20250. 

FOR  FURTHER  INFORMATION  CONTACT 
lames  R.  Conrad,  telephone  (202)  447- 
8525.  I 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1: 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  August  6. 1984,  issue  of  the 
Federal  Register  (49  FR  31310]  contained 
a  notice  from  the  Federal  Grain 
Inspection  Service  (FGIS)  announcing 
that  California's  and  Washington's 
designations  terminate  on  January  31. 
1985,  and  requesting  applications  for 
designation  as  the  agency  to  provide 
official  services  within  each  specified 
geographic  area.  Applications  were  to 
be  postmarked  by  September  5, 1984. 


California  and  Washington  were  the 
only  applicants  for  each  respective 
designation. 

FGIS  announced  the  names  of  these 
applicants  and  requested  comments  on 
same  in  the  October  1, 1984,  issue  of  the 
Federal  Register  (49  FR  38682). 
Comments  were  to  be  postmarked  by 
November  15, 1984. 

No  comments  were  received  regarding 
California's  designation  renewal.  One 
positive  comment  was  received 
regarding  Washington's. 

FGIS  has  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(f)(1)(A)  of  the  Act  (7 
U.S.C.  71  elseq.].  and  in  accordance 
with  section  7(f)(1)(B),  has  determined 
that  California  and  Washington  are  able 
to  provide  official  services  in  the 
respective  geographic  areas  for  which 
their  designations  are  being  renewed. 
Each  assigned  area  is  the  entire 
geographic  area,  as  previously  described 
in  the  August  6  Federal  Register  issue. 

Effective  February  1, 1985,  and 
terminating  January  31, 1988,  California 
and  Washington  are  responsible  to 
provide  official  inspection,  official 
weighing,  and  supervision  of  weighing 
services  in  their  respective  specified 
geographic  area. 

A  specified  service  point,  for  the 
purpose  of  this  notice,  is  a  city,  town,  or 
other  location  specified  by  an  agency  for 
the  performance  of  ofHcial  inspection  or 
Class  X  or  Class  Y  weighing  services 
and  where  the  agency  and  one  or  more 
of  its  inspectors  or  weighers  is  located. 
In  addition  to  the  specified  service 
points  within  the  assigned  geographic 
area,  an  agency  will  provide  official 
services  not  requiring  an  inspector  or 
weigher  to  all  locations  within  its  i 
geographic  area.  ' 

Interested  persons  may  contact  the 
Regulatory  Branch,  specified  in  the 
address  section  of  this  notice,  to  obtain 
a  list  of  any  agency's  specified  service 
points.  Interested  persons  also  may 
obtain  a  Ust  of  the  specified  service 
points  by  contacting  the  agency  at  the 
following  address: 
California  Department  of  Food  and 

Agriculture,  1220  N.  Street,  , 

Sacramento,  CA  95814.  i 

Washington  Department  of  Agriculture, 

406  General  Administration  Building, 

AX-41,  Olympia.  WA  98504.        ! 

(Sec.  8,  Sec.  9,  Pub.  L.  94-582. 90  Stat.  2873, 
2875  (7  U.S.C.  79,  79a)) 


Dated:  December  17. 1984. 
|.T.  Abshier, 

Director.  Compliance  Division. 
[FR  Doc.  84-33719  Filed  12-31-84:  8:45  am] 
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Request  for  Comments  on  Designation 
Applicants  in  the  Geographic  Areas 
Currently  Assigned  to  Denver  Grain 
Exchange  Association  (CO),  Lincoln 
Inspection  Service,  Inc.  (NE),  and 
Omaha  Grain  Inspection  Service,  Inc. 
(NE) 

agency:  Federal  Grain  Inspection 
Service,  USDA. 

action:  Notice. 

summary:  This  notice  requests 
comments  from  interested  parties  on  the 
applicants  for  official  agency 
designation  in  the  areas  currently 
assigned  to  Denver  Grain  Exchange 
Association,  Lincoln  Inspection  Ser\'ice, 
Inc.,  and  Omaha  Grain  Inspection 
Service,  Inc. 

DATE:  Conunents  to  be  postmarked  on  or 
before  February  19, 1985. 
ADDRESS:  Comments  must  be  submitted, 
in  writing,  to  Lewis  Lebakken,  Jr., 
Information  Resources  Management 
Branch.  Resources  Management 
Division,  Federal  Grain  Inspection 
Service,  U.S.  Department  of  Agriculture. 
Room  0667  South  Building,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250.  All  comments 
received  will  be  made  available  for 
public  inspection  at  the  above  address 
during  regular  business  hours  (7  CFR 
1.27(b)). 
FOR  FURTHER  INFORMA-PON  CONTACT: 

Lewis  Lebakken.  Jr.,  telephone  (202) 

382-1738. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  received  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  November  1, 1984,  issue  of  the 
Federal  Register  (49  FR  43980)  contained 
a  notice  from  the  Federal  Grain 
Inspection  Service  requesting 
applications  for  designation  to  perform 
official  services  under  the  U.S.  Grain 
Standards  Act,  as  amended  (7  U.S.C.  71 
et  seq.)  (Act),  in  the  areas  currently 


ist 
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assigned  to  the  official  agencies. 
Applications  were  to  be  postmarked  by 
December  3. 1984. 

Denver  Grain  Exchange  Association 
and  Lincoln  Inspection  Service,  Inc.,  the 
only  applicants  for  each  respective 
designation,  requested  designation  for 
the  entire  geographic  area  currently 
assigned  to  each  of  those  agencies. 

Two  applications  were  received 
requesting  designation  in  the  Omaha 
area.  Omaha  Grain  Inspection  Service. 
Inc..  requested  designation  for  the  entire 
geographic  area  currently  assigned  to 
that  agency.  In  addition,  Richard  C. 
Probst  and  Darlene  M.  Probst,  proposing 
to  do  business  as  Nebraska-Iowa  Grain 
Inspection  Service,  also  applied  for 
designation  for  the  entire  geographic 
area  currently  assigned  to  Omaha  Grain 
Inspection  Ser\'ice.  Inc. 

This  notice  provides  interested 
persons  the  opportunity  to  present  their 
comments  concerning  the  applicants  for 
designation.  All  comments  must  be 
submitted  to  the  Information  Resources 
Management  Branch.  Resources 
Management  Division,  specified  in  the 
address  section  of  this  notice,  and 
postmarked  no  later  than  February  19, 
1985 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  Notice  of  the 
final  decision  will  be  published  in  the 
Federal  Register,  and  the  applicants  will 
be  informed  of  the  decision  in  writing. 

(Sec  a  Pub.  L  94-582.  90  Stat.  2873  (7  U.S.C. 

79)) 

Ddted:  December  17. 1964. 
|.T.  Abshier, 

Director.  Compliance  Division. 

|FR  Doc.  84-33720  Filed  12-31-84;  8:45  am] 
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Request  for  Designation  Applicants  to 
Perform  Official  Services  in  the 
Geographic  Areas  Currently  Assigned 
to  Sioux  City  Inspection  and  Weighing 
Agency,  Inc.  (lA)  and  A.  V.  Tischer  and 
Son,  Inc.  (lA) 

agency:  Federal  Grain  Inspection 
Service,  USDA. 
action:  Notice. 

SUMMANV:  Pursuant  to  the  provisions  of 
the  U.S.  Grain  Standards  Act,  as 
amended  (Act),  official  agency 
designations  shall  terminate  not  later 
than  triennially  and  may  be  renewed  in 
accordance  with  the  criteria  and 
procedures  prescribed  in  the  Act.  This 
notice  announces  that  the  designation  of 
two  agencies  will  terminate,  in 
accordance  with  the  Act.  and  requests 
applications  from  parties,  including  the 


agencies  currently  designated, 
interested  in  being  designated  as  the 
official  agency  to  conduct  official 
services  in  the  geographic  area  currently 
assigned  to  each  specified  agency.  The 
official  agencies  are  Sioux  City 
Inspection  and  Weighing  Agency,  Inc.. 
and  A.  V.  Tischer  and  Son.  Inc. 

DATE:  Applications  to  be  postmarked  on 
or  before  February  4, 1985. 

ADDRESS:  Applications  must  be 
submitted  to  James  R.  Conrad.  Chief, 
Regulatory  Branch,  Compliance 
Division,  Federal  Grain  Inspection 
Service.  U.S.  Department  of  Agriculture, 
1400  Independence  Avenue,  SW.,  Room 
1647.  South  Building,  Washington,  DC 
20250.  All  applications  received  will  be 
made  available  for  public  inspection  at 
the  above  address  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT 

James  R.  Conrad,  telephone  (202)  447- 
8525. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Depar»mental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  dcTnot  apply  to 
this  section. 

Sectron  7(0(1)  of  the  Act  (7  U.S.C.  71 
et  seq..  at  79(fl(l))  specifies  that  the 
Administrator  of  the  Federal  Grain 
Inspection  Service  (FGIS)  is  authorized, 
upon  application  by  any  qualified 
agency  or  person,  to  designate  such 
agency  or  person  to  perform  official 
services  after  a  determination  is  made 
that  the  applicant  is  better  able  than  any 
other  applicant  to  provide  official 
services  in  an  assigned  geographic  area. 
Sioux  City  Inspection  and  Weighing 
Agency.  Inc.  (Sioux  City).  310  South 
Floyd.  Blvd..  Room  302  (03.05,06).  Sioux 
City.  LA  51101.  and  A.  V.  Tischer  and 
Son.  Inc.  (Tischer),  137  10th  Street,  NW., 
P.O.  Box  339.  Fort  Dodge.  I A  50501,  were 
each  designated  under  the  Act  as  an 
official  agency  to  perform  inspection 
functions  on  July  1, 1982. 

Each  agency's  designation  terminates 
on  June  30. 1985.  Section  7(g)(1)  of  the 
Act  states,  generally,  that  official 
agencies'  designations  shall  terminate 
no  later  than  triennially  and  may  be 
renewed  according  to  the  criteria  and 
procedures  prescribed  in  the  Act. 

The  geographic  area  presently 
assigned  to  Sioux  City,  in  the  States  of 
Iowa.  Nebraska,  and  South  Dakota, 
pursuant  to  section  7(f)(2)  of  the  Act. 
which  may  be  assigned  to  the  applicant 
selected  for  designation,  is  as  follows: 

In  Iowa,  the  area  shall  be: 


Bounded  on  the  North  by  the  northern 
Iowa  State  line  from  the  Big  Sioux  River 
east  to  U.S.  Route  59; 

Bounded  on  the  East  by  U.S.  Route  59 
south  to  B24;  B24  east  to  the  eastern 
O'Brien  County  line;  the  O'Brien  County 
line  south;  the  northern  Buena  Vista 
County  line  east  to  U.S.  Route  71;  U.S. 
Route  71  south  to  the  southern  Sac 
County  line; 

Bounded  on  the  South  by  the  Sac  and 
Ida  County  lines;  the  eastern  Monona 
County  line  south  to  State  Route  37; 
State  Route  37  west  to  State  Route  175; 
State  Route  175  west  to  the  Missouri 
River;  and 

Bounded  on  the  V\  esi  )'>  the  Missouri 
River  north  to  the  Bi^^  Si  .,1%  fiUer  die 
Big  Sioux  River  north  to  itit-  no'^hem 
Iowa  State  line. 

In  Nebraska,  Cedar,  Dukutd.  Dixon, 
Pierce  (north  of  U.S.  Route  20  and  west 
of  U.S.  Route  81],  and  Thurston 
Counties. 

In  South  Dakota,  the  area  shall  be: 

Bounded  on  the  North  by  State  Route 
44  (U.S.  18)  east  to  the  State  Route  11; 
State  Route  11  south  to  A54B;  A54B  east 
to  the  Big  Sioux  Riven 

Bounded  on  the  East  by  the  Big  Sioux 
River  and 

Bounded  on  the  South  and  West  by 
the  Missouri  River. 

The  following  locations,  outside  of  the 
foregoing  contiguous  geographic  area 
are  presently  assigned  to  Sioux  City  and 
are  part  of  this  geographic  area 
assignment: 

1.  Charter  Oak  Grain  ft  Seed  and 
Delanty  Grain  Company,  Charter  Oak, 
Crawford  County,  Iowa. 

2.  Gooch  Seed  Mill  and  Ernie's  Seed  ft 
Field  Service,  Storm  Lake,  Buena  Vista 
County,  Iowa. 

3.  Farmers  Elevator  Comp^;iy  and 
Feeders  Mill  ft  Elevator,  Inc.,  Platte, 
Charles  Mix  County,  South  Dakota. 

The  geographic  area  presently 
assigned  to  Tischer,  in  the  State  of  Iowa, 
pursuant  to  section  7(0(2)  of  the  Act, 
which  may  be  assigned  to  the  applicant 
selected  for  designation,  is  as  follows: 

Bounded  on  the  North  by  Iowa- 
Minnesota  State  line  from  U.S.  Route  71 
east  to  U.S.  Route  169; 

Bounded  on  the  East  by  U.S.  Route 
169  south  to  State  Route  9;  State  Route  9 
west  to  U.S.  Route  169;  Route  169  south 
to  the  northern  Humboldt  County  line; 
the  Humboldt  County  line  east  to  State 
Route  17;  State  Route  17  south  to  C54; 
C54  east  to  U.S.  Route  69;  U.S.  Route  69 
south  to  the  northern  Hamilton  County 
line;  the  Hamilton  County  line  west  to 
R38;  R38  south  to  U.S.  Route  20;  U.S. 
Route  20  west  to  the  eastern  and 
southern  Webster  County  lines  to  U.S. 
Route  169;  U.S.  Route  169  south  to  E18; 


E18  west  to  the  eastern  Greene  County 
line;  the  Greene  County  line  south  to 
U.S.  Route  30; 

Bounded  on  the  South  by  U.S.  Route 
30  west  to  E53;  E53  west  to  N44;  N44 
north  to  U.S.  Route  30;  U.S.  Route  30 
west  to  U.S.  Route  71;  and 

Bounded  on  the  West  by  U.S.  Route  71 
north  to  the  Iowa-Minnesota  State  line. 

The  following  locations,  outside  of  the 
foregoing  contiguous  geographic  area 
are  presently  assigned  to  Tischer  and 
are  part  of  this  geographic  area 
assignment: 

1.  Cargill.  Inc.,  Algona,  Kossuth 
County. 

2.  Fanners  Co-op  Elevator,  Boxholm. 
Boone  County. 

3.  Big  Six  Elevator,  Burt.  Kossuth 
County. 

4.  Farmers  Elevator,  Goldfield,  Wright 
County. 

5.  Farmers  Co-op  Elevator,  Holmes, 
Wright  County. 

Exceptions  to  the  described 
geographic  area  are  the  following 
locations  situated  inside  Tischer's  area 
which  have  been  and  will  continue  to  be 
serviced  by  the  following  official 
agencies: 

1.  Farmers  Co-op  Company,  Eagle 
Grove,  Wright  County,  Iowa,  by  D.  R. 
Schaal  Agency,  Inc. 

2.  Gooch  Seed  Mill  and  Ernie's  Seed  & 
Field  Service,  Storm  Lake,  Buena  Vista 
County,  Iowa,  by  Sioux  City  Inspection 
and  Weighing  Agency,  lac. 

Interested  parties,  including  Sioux 
City  and  Tisdier,  are  hereby  given 
opportunity  to  apply  for  designation  as 
the  official  agency  to  perform  the  o^icial 
services  in  the  geographic  areas,  as 
specified  above,  under  the  provisions  of 
section  7(f)  of  the  Act  and  9  800.196(d) 
of  the  regulations  issued  thereunder. 
Designations  in  the  specified  geographic 
areas  are  for  the  period  beginning  July  1, 
1985,  and  ending  June  30, 1988.  Parties 
wishing  to  apply  for  designation  should 
contact  the  Regulatory  BIranch, 
Compliance  Division,  at  the  address 
listed  above  for  forms  and  information. 

Applications  submitted  and  other 
available  information  will  be  considered 
in  determining  which  applicant  will  be 
designated  to  provide  oiTicial  services  in 
a  geographic  area. 

(Sec.  a  Pub.  L  994-582,  90  Stat.  2873  (7  U.S.C. 
79)) 

Dated:  December  17. 1984. 
|.  T.  Abshier, 

Director,  Compliance  Division, 
[PR  Doc.  84-33721  Filed  12-31-84;  8:45  am] 
BILUNG  COOC  3410-EIMI 


Farmers  Home  Administration 

Natural  Resource  Management  Guide 
IMeeting 

agency:  Farmers  Home  Administration, 
USDA:  Michigan 

action:  Notice  of  meeeting. 

summary:  The  Farmers  Home 
Administration  (FmHA)  State  Office 
located  in  East  Lansing,  Michigan,  is 
announcing  a  public  information 
meeting  to  discuss  its  draft  Natural 
Resource  Management  Guide. 

DATE:  Meeting  on  January  25, 1985, 10:00 
a.m.  to  12:00  noon.  Comments  must  be 
received  no  later  than  February  24, 1985. 

addresses:  Meeting  location  at  Room 
208, 1405  South  Harrison  Road,  East 
Lansing,  Michigan. 

Written  comments  and  further 
information  will  be  addressed  to:  State 
Director,  FmHA,  1405  South  Harrison 
Road,  East  Lansing,  Michigan  48823 
(517-337-6638). 

All  written  comments  will  be 
available  for  public  inspection  during 
regular  work  hours  at  the  above 
address.  i 

SUPPLEMENTARY  INFORMATION:  FmHA's 
Michigan  State  Office  has  prepared  a 
draft  Natural  Resource  Management 
Guide.  The  Guide  is  a  brief  document 
describing  the  major  environmental 
standards  and  review  requirements  that 
have  been  promulgated  at  the  Federal 
and  State  levels  and  that  affect  there 
financing  of  FmHA  activities  in 
Michigan.  The  purpose  of  the  meeting  is 
to  discuss  the  Guide  as  well  as  to 
consider  comments  and  questions  from 
interested  parties.  Copies  of  the  Guide 
can  ben  obtained  by  writing  or 
telephoning  the  above  contact. 

Any  person  or  organization  desiring  to 
present  formal  comments  or  remarks 
during  the  meeting  should  contact 
FmHA  in  advance,  if  possible.  It  will 
also  be  possible  at  the  start  of  the 
meeting  to  make  arrangements  to  speak. 
Time  will  be  available  during  the 
meeting  to  informally  present  brief, 
general  remarks  or  pose  questions. 
Additionally,  a  30-day  period  for  the 
submission  of  written  comments  will 
follow  the  meeting. 

Dated:  December  26. 1984. 
David ).  Howe, 

Director,  Program  Support  Staff. 

[PR  Doc.  84-33995  Filed  12-31-84;  8:45  am] 

BILUNQ  COOC  3410-07-M 


U.S.  ARMS  CONTROL  AND 
DISARMAMENT  AGENCY 

General  Advisory  Committee;  Closed 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended, 
the  U.S.  Arms  Control  and  Disarmament 
Agency  announces  the  following 
meeting: 

Name:  General  Advisory  Committee  on 
Arms  Control  and  Disarmament. 

Date:  January  17  and  18, 1985. 

Time:  9:00  a.m.  each  day. 

Place:  State  Department  Building, 
Washington.  D.C. 

Type  of  Meeting:  Closed. 

Contact  person:  Dr.  Charles  M.  Kupperman. 
Executive  Director  of  the  General  Advisory 
Committee,  Room  5927,  U.S.  Anns  Control 
and  Disarmament  Agency,  Washington,  D.C. 
20451.  telephone  (202)  632-5176. 

Purpose  of  Advisory  Committee:  To 
advise^e  Director  of  the  U.S.  Arms 
Control  and  Disarmament  Agency  on 
arms  control  and  disarmament  policy 
and  activities,  and  &om  time  to  time  to 
advise  the  President  and  the  Secretary 
of  State  respecting  matters  affecting 
arms  control,  disarmament,  and  world 
peace. 

Agenda 

Will  include  the  following  discussions 
and  presentations: 

January  17  , 

A.M.  and  P.M.— Arms  Control 
Compliance  and  Strategic  Defense  " 

January  18 

A.M. — Executive  Session 

Reason  for  closing:  The  GAC 
members  will  be  reviewing  and 
discussing  matters  specifically  required 
by  Executive  Order  to  be  kept  secret  in 
the  interest  of  national  defense  and 
foreign  policy.  ^ 

Authority  to  close  Meeting:  The 
closing  of  this  meeting  is  in  accordance 
with  a  determination  by  the  Director  of 
the  U.S.  Arms  Control  and  Disarmament 
Agency  dated  December  12, 1984,  made 
pursuant  to  the  provisions  of  section 
10(d)  of  the  Federal  Advisory  Committee 
Act  as  amended. 
Jolm  E.  Grassle, 

Committee  Management  Officer. 
[FR  Doc.  84-33821  Filed  12-31-84:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Office  of  ttte  Secretary 

Census  Advisory  Committees  on 
Population  Statistics,  the  American 
Economic,  American  Marlceting  and 
the  American  Statistical  Association; 
Renewal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act,  5 
L'.S.C.  App.  (1976).  and  Office  of 
Management  and  Budget  Qrcular  A-63 
of  March  1974,  and  after  consultation 
with  GSA.  the  Secretary  of  Commerce 
has  delennired  that  the  renewal  of  the 
Census  Advisory  Committee  on 
Population  Statistics,  and  those  of  the 
American  Economic,  American 
Marketing,  and  American  Statistical 
Associations  are  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  Department  by 
law. 

These  committees  were  originally 
established  in  1965. 1960,  1946.  and  1919, 
respectively.  Each  was  last  renewed  on 
December  30. 1982. 

The  committees  will  continue  to 
provide  advice  to  the  Director.  Bureau  of 
the  Census  on  such  matters  as 
conceptual  problems  concerning  the 
economic  censuses  and  surveys: 
decennial  census  of  population; 
statistical  needs  of  data  users  concerned 
with  marketing  the  Nations  products 
and  services:  and  numerous  other 
aspects  of  the  Bureau's  programs. 

The  Committees  on  American 
Marketing.  .American  Economic  and 
Population  Statistics  will  each  have  a 
balanced  representation  of  9  members. 
The  committee  on  American  Statistics 
will  have  a  balanced  representation  of 
12  members.  The  committees  will 
continue  to  report  and  be  responsible  to 
the  Director,  Bureau  of  the  Census  and 
will  function  solely  as  an  advisory  body 
in  compliance  with  the  Federal  .Advisory 
Committee  Act. 

Copies  of  the  committees'  revised 
charters  will  be  filed  with  appropriate 
committees  in  Congress. 

Inquires  or  comments  may  be 
addressed  to  Mr.  Mel  Hendry, 
Committee  Liaison  Officer.  Bureau  of 
the  Census.  Room  3061-3.  Washington. 
DC.  20233:  telephone  (301)  763-3856.  or 
Ms.  Suzetfe  Kern.  Comittee  Management 
Analyst,  U.-S.  Department  of  Commerce, 
Washington.  D.  C.  20230.  telephone  (202) 
377-1217. 


Dated:  December  24. 1984. 
Chrislos  N.  Kyriazi. 
Acting  Director.  Office  of  Information 
Resources  Management. 
[FR  Doc.  84-33661  Filed  12-31-84:  8:43  am) 
SHJJNO  COM  SSIO-CW-M 

International  Trade  Administration 

Petitions  by  Producing  Firms  for 
Determinations  of  Eligibility  To  Apply 
for  Trade  Ad)ustment  Assistance:  Lars 
Machine,  Inc..  et  al. 

Petitions  have  been  accepted  for  filing 
from  the  following  firms:  (1)  Lars 
Machine.  Inc.,  1925  Roosevelt  Avenue. 
Racine.  Wisconsin  53406.  producer  of 
machine  tools  (accepted  November  2, 
1984);  (2)  World  Brushworks,  Inc..  CPO 
Box  1188.  Kmgston.  New  York  12401, 
producer  of  brushes  and  brooms 
(accepted  November  5. 1984):  (3) 
Durable  Company.  Inc.,  2  Barbour 
Avenue,  Passaic.  New  Jersey  07055, 
producer  of  patio  furniture  (accepted 
November  5, 1984);  (4)  Aloyco.  Inc.,  1400 
West  Elizabeth  Avenue,  Linden,  New 
Jersey  07036,  producer  of  valves  and 
castings  (accepted  November  7,  1984); 
(5)  Diventco  Corporation,  P.O.  Box  1049, 
New  Milford,  Connecticut  06776, 
producer  of  printed  circuit  boards 
(accepted  November  7, 1984);  (6)  Truitt 
Brothers,  Inc.,  Perkins  Road.  Belfast. 
Maine  04915,  producer  of  mens 
footwear  (accepted  November  8.  1984); 
(7)  Texeramics,  Inc.,  P.O.  Box  550, 
Mineral  Wells.  Texas  76067,  producer  of 
ceramic  tile  (accepted  November  9, 
1984):  (8)  Dia-Compe,  Inc.,  PO.  Box  798. 
Fletcher,  North  Carolina  28732,  producer 
of  bicycle  brake  systems,  parts  and 
accessories  (accepted  November  9, 
1984):  (9)  Beverly  Rose  Sportswear,  Inc., 
560  Harrison  Avenue.  Boston. 
Massachusetts  02116,  producer  of 
women's  skirts  and  slacks  (accepted 
.Novembers  1984);  (10)  Waterman 
Machine  &  Manufacturing  Company, 
1215  Germantown  Avenue,  Philadelphia, 
Pennsylvania  19122.  producer  of  pipe 
flanges  (accepted  November  9. 1984): 
(11)  OBrient  Consolidated  Industries, 
Inc.,  P.O.  Box  139,  Lewiston,  Maine 
04240,  producer  of  shoe  machinery  dies 
(accepted  November  9, 1984);  (12) 
International  Cheese  Company.  Inc.. 
Hinesburg,  Vermont  05461.  processor  of 
cheese  (accepted  November  14, 1984): 
(13)  Salz  Leathers,  Inc.,  1040  River 
Street.  Santa  Cruz,  California  95060, 
processor  of  leather  (accepted 
November  14. 1984);  (14)  Ramco- 
Standard  Corporation.  355  Lake  Road. 
Medina,  Ohio  44256,  producer  of  pallet 
trucks  and  storage  equipment  (accepted 
November  14. 1984);  (15)  .Aqua-Dyne. 


Inc..  2208  Karbach.  Houston,  Texas 
77092.  producer  of  water  blasting  and  oil 
field  equipment  (accepted  November  15, 
1984);  (16)  Green  Mill  Candy  Company, 
1647  Broadway,  Kansas  City,  Missouri 
64108,  producer  of  candy  (accepted 
November  20. 1984);  (17)  Howard 
Uniform  Company,  313  West  Baltimore 
Street,  Baltimore,  Maryland  21201, 
producer  of  pants  and  coats  for  men, 
women  and  children  (accepted 
November  26, 1984);  (18)  Super  Seer 
Corporation,  P.O.  Box  700,  Evergreen, 
Colorado  80439,  producer  of  goggles, 
face  shelds  and  helmets  (accepted 
November  26, 1984);  (19)  Bea-Jay 
Manufacturing  Corporation.  35  Pearl 
Street,  Malone.  New  York  12953. 
producer  of  women's  dresses  (accepted 
November  26. 1984);  (20)  Joneco.  Inc.. 
west  Kingfield  Road,  Kingfield,  Maine 
04947,  producer  of  photograph  albums 
(accepted  November  27, 1984);  (21)  Gary 
H.  Futa.  Inc..  1059  12th  Avenue, 
Honolulu.  Hawaii  96616,  producer  of 
jewerly  (accepted  November  27, 1984); 
(22)  The  Fabsteel  Company.  210  Travis 
Place.  Sheveeport,  Louisiana  71101, 
producer  of  structural  steel  (accepted 
November  27, 1984):  (23)  Alpha  Data, 
Inc.,  20750  .Manila  Street,  Chatsworth, 
California  91311,  producer  of  computer 
equipment  (accepted  November  28, 
1984):  (24)  johar  Manufacturing,  Inc., 
15934  South  Figueroa,  Cardena, 
California  90248,  producer  of  bicycle 
accessories  (accepted  November  28, 
1984);  (25)  Excelsior  Pet  Products,  Inc., 
162  42nd  Street,  Brooklyn,  New  York 
11232.  producer  of  bird  cages  (accepted 
November  28, 1984);  (26)  UPA 
Technology,  Inc.,  60  Oak  Drive,  Syosset. 
New  York  11791,  producer  of  scientific 
measuring  instruments  (accepted 
November  29, 1984);  (27)  E.  &  O.  Mari, 
Inc.,  256  Broadway,  Newburgh,  New 
York  12550,  producer  of  musical 
instrument  strings  (accepted  December 
3, 1984);  (28)  American  Pioneer,  Inc., 
6011  2nd  Avenue  NW.,  Seattle, 
Washington  98107,  producer  of  video 
fish  finders  (accepted  December  3, 1984); 

(29)  Frank  Montalbano  Sportswear,  Inc., 
83  Washington  Street,  Paterson,  New 
jersey  07505,  producer  of  women's 
blouses  (accepted  December  5, 1984); 

(30)  Empire  Tablet,  Inc.,  P.O.  Box  70, 
Whitesboro,  New  York  13492-0070, 
producer  of  composition  books,  paper 
pads  and  notebook  paper  (accepted 
December  7, 1984);  (31)  Van  Doren 
Rubber  Company,  Inc.,  2095  Batavia 
Street,  Orange,  California  92667, 
producer  of  footwear,  jogging  suits,  T- 
shirfs,  caps,  wallets  and  jewelry 
(accepted  December  7. 1984):  (32) 
Lesnow  Manufacturing  Company,  Inc  . 
148  Pleasant  Street,  East  Hampton. 
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Massachusets  01027,  producer  of 
women's  blazers  (accepted  December 
11. 1984);  (33)  Exeter  Footwear 
Company,  Inc..  93  Court  Street  Exeter. 
New  Hampshire  03833,  producer  oC 
men's  and  women's  sandals  (accepted 
December  11, 1984);  (34)  Barker  Heel 
Company,  Inc.,  2  Cedar  Street,  Lewiston, 
Maine  04240,  producer  of  shoe  heels 
(accepted  December  11, 1984);  (35) 
Chase  Gardens,  Inc.,  P.O.  Box  10092. 
Eugene,  Oregon  97440,  producer  of  cut 
flowers  and  potted  plants  (accepted 
December  11, 1984);  (36)  CMC 
International,  Inc.,  1720 130th  Avenue. 
NE.,  Bellevue,  Washington  98005, 
producer  of  microcomputers  and 
peripherals  (accepted  December  11, 
1984);  (37)  Trans  World  Optics.  Inc..  123 
Marcus  Boulevard,  Hauppauge,  New 
York  11787,  producer  of  optical  lenses 
and  prisms  (accepted  December  11. 
1984);  (38)  Sbicca  of  California,  2620 
North  Rosemead  Boulevard,  South  El 
Monte,  Caoifornia  91733,  producer  of 
women's^ootwear  (accepted  December 
11, 1984);  (39)  Jones  International,  Inc.. 
1835  Dawns  way,  FuUerton,  California 
92631,  producer  of  computers,  point  of 
sale  terminals  and  printed  circuit  boards 
(accepted  December  14, 1984);  (40)  Lisa 
Marie  Sportswear,  Inc.,  P.O.  Box  149. 
Phillipsburg,  New  Jersey  08865,  producer 
of  women's  blouses  (accepted  December 
18. 1984);  and  (41)  Spho-ex.  Inc..  Walton 
Road.  Seabrook.  New  Hampshire  03874, 
producer  of  wheels  for  baby  carriages, 
strollers,  bicycles  and  other  toys 
(accepted  December  21, 1984). 

The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (Pub.  L.  93-618)  and  Subpart  B  of 
the  Proposed  Adjustment  Assistance 
Regulations  for  Firms  and  Industries  (15 
CFR  Part  320).  Consequently,  the  United 
States  Department  of  Commerce  has 
initiated  separate  investigations  to 
determine  whether  increased  imports 
into  the  United  States  of  articles  like  or 
directly  competitive  with  those 
produced  by  each  firm  contributed 
importantly  to  total  or  partial  separation 
of  the  firm's  workers,  or  threat  thereof, 
and  to  a  decrease  in  sales  or  production 
of  each  petitioning  firm. 

Any  party  having  a  mibstantial 
interest  in  the  proceedmgs  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Director,  Certification  Division. 
Office  of  Trade  Adjustment  Assistance. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington. 
DC  20230.  no  later  than  the  close  of 
business  of  the  tenth  calendar  day 
following  the  publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  o^icial  program  number  and 


title  of  the  program  under  which  these 
petitions  are  submitted  is  11.309.  Trade 
Adjustment  Assistance.  Inasfar  as  this 
notice  involves  petitions  for  the 
determination  of  eligibility  under  the 
Trade  Act  of  1974.  the  requirements  of 
O^ice  of  Management  and  Budget 
Circular  No.  A-95  regarding  review  by 
clearinghouses  do  not  apply. 
Charlea  L  Smith, 

Acting  Director,  Certification  Division,  Office 
of  Trade  Adjustment  Assistance. 

[FR  Doc.  84-33996  Filed  12-31-84;  8:45  am) 

BILUNG  coot  3910-OII-«l 


National  Bureau  of  Standards  ! 

National  Conference  on  Weights  and 
Measures;  Meeting 

Notice  is  hereby  given  that  the  Interim 
Meeting  of  the  National  Conference  on 
Weights  and  Measures  will  be  held 
January  28  through  February  1. 1985.  at 
the  National  Bureau  of  Standards. 
Gaithersburg,  Maryland. 

The  National  Conference  on  Weights 
and  Measures  is  an  organization  of 
weights  and  measures  enforcement 
officials  of  the  States,  counties,  and 
cities  of  the  United  States,  and  private 
sector  representatives.  The  interim 
meeting  of  the  Conference,  as  well  as 
the  annual  meeting  to  be  held  next  July 
(a  notice  will  be  published  in  the 
Federal  Register  prior  to  such  meeting), 
brings  together  the  enforcement 
officials,  other  government  officials,  and 
representatives  of  business,  industry, 
trade  associations,  and  consumer 
organizations  for  the  purpose  of  hearing 
and  discussing  subjects  that  relate  to  the 
field  of  weights  and  measures 
technology  and  administration. 

Pursuant  to  authority  in  its  Organic 
Act  (15  U.S.C.  272(5)),  the  National 
Bureau  of  Standards  acts  as  a  sponsor 
of  the  National  Conference  on  Weights 
and  Measures  in  order  to  promote 
uniformity  among  the  States  in  the 
complex  of  laws,  regulations,  methods, 
and  testing  equipment  that  comprises 
regulatory  control  by  the  States  of 
commercial  weighing  and  measuring. 

The  meeting  is  open  to  the  public. 
Additional  information  concerning  the 
Conference  program  and  arrangements 
may  be  obtained  from  Albert  D.  Tholen, 
Executive  Secretary.  National 
Conference  on  Weights  and  Measures. 
P.O.  Box  3137,  Gaithersburg,  Maryland 
20899;  telephone:  (301)  921-3677. 


Dated:  Decemtwr  26. 1984. 
Ernest  Ambler. 
Director 
[FR  Doc.  84-33948  Filed  12-31-84:  8:45  am] 

BILUNQ  CODE  3S10-1»-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Special  Operations  PoHcy  Advisory 
Group;  Meeting 

The  Special  Operations  Policy 
Advisory  Group  (SOPAC)  will  meet  in 
closed  session  16  January  1985  in  the 
Pentagon.  Arlington.  Virginia. 

The  mission  of  the  SOPAG  is  to 
advise  the  Office  of  the  Secretary  of 
Defense  on  key  policy  issues  related  to 
the  development  and  maintenance  of 
effective  Special  Operations  Forces. 

A  meeting  of  the  SOPAG  has  been 
scheduled  for  16  January  1985  to  discuss 
sensitive,  classified  topics. 

In  accordance  with  section  10(d)  of 
Pub.  L.  92-463.  the  "Federal  Advisory 
Committee  Act."  and  Section  552b(c)(l) 
of  Title  5.  United  States  Code,  this 
meeting  will  be  closed  to  the  publia 

Dated:  December  27, 1984. 
Patrida  Means, 

OSD  Federal  Register  Liaison  Officer. 
Washington  Headquarters  Services, 
Department  of  Defense. 
[FR  Doc.  84-33937  Filed  12-31-84;  8:45  amj 
BILLINQ  CODE  M1(H)1-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 
action:  Notice  of  proposed  information 
collection  requests^ ^^ 

summary:  The  Deputy  Under  Secretary 
for  Management  invites  comments  of  the 
proposed  information  collection 
requests  as  required  by  the  Paperworic 
Reduction  Act  of  1960. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
1, 1985. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer,  Department  of 
Education.  Office  of  Management  and 
Budget.  726  Jackson  Place,  NW.,  Room 
3208,  New  Executive  Office  Building, 
Washington,  D.C.  20503.  Requests  for 
copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Margaret  B.  Webster,  Department  of 
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Education.  400  Maryland  Avenue.  SW.. 
Room  4074,  Switzer  Building, 
Washington.  DC.  20?02. 
FOn  FURTHER  INFORMATION  CONTACT: 
Margaret  B.  Webster  (202)  426-r3<M. 
SUPnCMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1960  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budgrt 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Deputy  Under  Secretary  for 
Management  pubhshes  this  notice 
containing  proposed  information 
collection  requests  prior  to  the 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing  or 
reinstatement:  (2)  Title:  (3)  Agency  form 
number  (if  any);  (4)  Frequency  of  the 
collection;  (5)  The  affected  public:  (6) 
Reporting  burden:  and/or  (7) 
Recordkeeping  burden:  and  (8)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dnted;  December  28.  1984. 
Linda  M.  ComlM, 

Deputy  Under  Secrvtaiy  for  Management 

Office  of  Postsecoadary  Education 

Type  of  Review  Requested; 

Reinstatement 
Title:  Application  for  Grants  under  the 

Training  Program  for  Special 

Programs  Staff  and  Leadership 

Personnel 
Agency  Form  Number:  ED  883 
Frequency:  Annually 
Affected  Public:  State  or  Local 

Governments;  Non-profit  Institutions 
Reporting  Burden:  Responses:  6i):  Burden 

Hours:  2.040 
Recordkeeping  Burden:  Recordkeepers: 

0;  Burden  Hours:  0 

Abstract;  The  form  requests 
programmatic  and  budgetary 
information  from  institutions  of  higher 
education,  public  and  non-profit  private 
agencies  and  organizations  so  that  ED 
staff  and  non- Federal  reviewers  have 
adequate  and  relevant  data  to  make 
funding  decisions.  Data  collected  will  be 
used  to  determine  compliance  with 
published  funding  criteria. 


Type  of  Review  Requested:  Revision 
Title:  Performance/Financial  Report 

Forms  for  the  Supplemental  Funds 

Program  for  Cooperative  Education 
Agency  Form  Number:  ED  886-1.  886-2 
Frequency:  Annually 
Affected  Public;  Public  and  .Non-profit 

Institutions 
Reporting  Burden:  Responses:  460; 

Burden  Hours:  460 
Recordkeeping  Burden:  Recordkeepers: 

0;  Burden  Hours:  0 

Abstract;  The  Performance  and 
Financial  Reports  are  needed  by  the  U.S. 
Department  of  Education  to  monitor  and 
close  out  grants  awarded  by  the 
Supplemental  Funds  Program  for 
Cooperative  Education.  Grantees  submit 
reports  annually. 

Type  of  Review  Requested:  Extension 
Title:  Guarantee  Agency  Quarterly/ 

Annual  Report 
Agency  Form  Number:  ED  1130 
Frequency:  Quarterly;  Annually 
Affected  Public:  State  or  Local 

Governments;  Non-profit  Institutions 
Reporting  Burden:  Responses:  300; 

Burden  Hours;  360 
Recordkeeping  Burden:  Recordkeepers. 

60:  Burden  Hours:  2.220 

Abstract:  The  Guarantee  Agoncy 
Quarterly/Annual  Report  is  submitted 
by  60  agencies  operating  student  loan, 
insurance  programs  under  agreement 
with  the  Department  of  Education.  The 
reports  are  used  to  evaluate  agency 
operations,  make  payments  to  agencies 
as  authorized  by  law.  and  to  make 
reports  to  Congress  and  others. 

(PR  Doc.  84-33970  Filed  12-31-84:  8:45  am) 

WUJNG  COOC  4000-01-11 


Office  Of  special  Education  and 
RehablHtative  Services 

Discretionary  Grant  Programs 

agency:  Department  of  Education. 
ACTION:  Application  notice  establishing 
closing  dates  for  transmittal  of  certain 
Fiscal  Year  1985  .New  Grant 
Applications. 

SUMMARY:  The  purpose  of  these 
application  notices  is  to  inform  potential 
applicants  of  fiscal  and  programmatic 
information  and  closing  dates  for 
transmittal  of  new  grant  applications  for 
certain  programs  administered  by  the 
Department  of  Education  under  the 
Office  of  Special  Education  and 
Rehabilitative  Serv  ices. 

Organization  of  Notice 

This  notice  contains  two  parts.  Part  I 
includes,  in  chronological  order,  the  list 
of  all  closing  dates  for  new  grant 
applications  covered  by  this  notice.  Part 


II  contains  the  individual  application 
announcements  for  each  program.  These 
announcements  are  in  the  same  order  as 
the  closing  dates  listed  in  Part  I. 

Instructions  for  Transmittal  of 
.Applications 

Applicants  should  note  specifically 
the  instructions  for  the  transmittal  of 
applications  included  below: 

Transmittal  of  applications: 
Applications  for  new  awards  must  be 
mailed  or  hand  delivered  on  or  before 
the  closing  date  given  in  the  individual 
program  announcements  included  in  this 
document. 

Applications  delivered  by  mail:  \n 
application  sent  by  mail  must  be 
addressed  to  the  Department  of 
Education.  Application  Control  Center, 
Attention:  [insert  appropriate  CFDA 
Number),  400  Maryland  Avenue,  SW. 
Washington.  D.C.  20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commerical  carrier. 

(4)  Any  other  evidence  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 

Applications  delivered  by  hand:  An 
application  that  is  hand  delivered  must 
be  taken  to  the  Department  of 
Education.  Application  Control  Center, 
Room  5673,  Regional  Office  Building  3, 
7th  and  D  Streets,  SW.  Washington,  D.C. 

The  Application  Control  Center  will 
accept  hand  delivered  applications 
between  8:00  a.m.  and  4:30  p.m. 
(Washington,  D.C.  time)  daily,  except 
Saturdays,  Sundays,  and  Federal 
holidays.  Applications  that  are  hand 
delivered  will  not  be  accepted  after  4:30 
p.m.  on  the  closing  date. 

Available  funds:  In  each  application 
notice,  under  the  paragraph  on 
availability  of  funds,  these  estimates  of 
funding  levels  do  not  bind  the 
Department  to  a  specific  number  of 
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grants  or  to  the  amount  of  any  grant, 
unless  that  amount  is  otherwise 
specified  by  statute  or  regulations. 

Intergovernmental  review:  On  June  24. 
1983.  the  Secretary  published  in  the 
Federal  Register  final  regulations  (34 
CFR  Part  79.  published  at  48  PR  29158  et 
seq.)  implementing  Executive  Order 
12372,  entitled  "Intergovernmental 
Review  of  Federal  Programs."  The 
regulations  took  effect  September  30, 
1983. 

The  programs  in  this  notice  are 
subject  to  the  requirements  of  the 
Executive  Order  and  the  regulations  in 
34  CFR  Part  79.  The  objective  of 
Executive  Order  12372  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism  by  relying  on 
State  and  local  processes  for  State  and 
local  government  coordination  and 
review  of  Federal  Rnancial  assistance. 

The  Executive  Order — 

•  Allows  States,  after  consultation 
with  local  ofTicals.  to  establish  their  own 
process  for  review  and  comment  on 
proposed  Federal  fmancial  assistance: 

•  Increases  Federal  responsiveness  to 
State  and  local  offlcials  by  requiring 
Federal  agencies  to  accommodate  State 
and  local  views  or  explain  why  those 
views  will  not  be  accommodated:  and 

•  Revokes  OMB  Circular  A-95. 
Transactions  with  ncmgovemmental 

entities,  including  State  postsecondary 
educational  institutions  and  federally 
recognized  Indian  tribal  governments, 
are  not  covered  by  Executive  Order 
12372.  Also  excluded  from  coverage  are 
research,  development,  or 
demonstration  projects  that  do  not  have 
a  unique  geographic  focus  and  are  not 
directly  relevant  to  the  governmental 
responsibilities  of  a  State  or  local 
government  within  that  geographic  area. 

Included  in  each  application 
announcement  in  this  notice  is  a  current 
list  of  States  that  have  established  a 
process,  designated  a  single  point  of 
contact,  and  have  selected  that  program 
for  review.  Also  included  in  each 
announcement  is  the  date  by  which 
comments  and  recommendations  from 
the  single  point  of  contact  review  are 
due  to  the  Department.! 

Part  I— List  of  Program  Announcements 
PuBusHEO  IN  Tms  Notice 


Part  I— List  of  Program  Announcements 
Published  in  This  Notice— Continued 
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B4  078C     Postsecondary  Education  pro-     03-07-SS 
grams  lor  handicappad  per-  \ 
aor>8— demonstration 
protects.  I 

BJ  024C   I  Handicappad  ctvldren  s  early    03-07-85 
j     education       program — out-  '■ 
\     reach  protects. 


ft>  024E  {  Handicapped  children's  early 
education  program— early 
cMdhood  State  plan 


Closing  Dale 


03-07-85 


Part  II — Application  Notice 

84.078    Postsecondary  Education 
Programs  for  Handicapped  Persons 

Applications  are  invited  for  new 
demonstration  projects  under  the 
Postsecondary  Education  Programs  for 
Handicapped  Persons. 

Authorization  for  this  program  is 
contained  in  section  625  of  Part  C  of  the 
Education  of  the  Handicapped  Act. 

(20  U.S.C  1424a)  j 

Awards  are  made  under  this  program 
to  State  educational  agencies, 
institutions  of  higher  education,  junior 
and  community  colleges,  vocational  and 
technical  institutions,  and  other 
nonprofit  educational  agencies. 

The  purpose  of  this  program  is  to 
provide  assistance  for  the  development, 
operation,  and  dissemination  of 
specially  designed  model  programs  of 
postsecondary.  vocational,  technical, 
continuing,  or  adult  education  for 
handicapped  individuals.  j 

64.078C    Postsecondary  Education 
Programs  for  Handicapped  Persons — 
Demonstration  Projects 

Closing  Date:  March  7, 1985.  \ 

Program  Information:  (a)  In 
accordance  with  34  CFR  338.30(b],  the 
Secretary  will  award  fiscal  year  1985 
grants  for  model  projects  of  supportive 
services  to  individuals  with 
handicapping  conditions  other  than 
deafness  that  focus  on  specially  adapted 
or  designed  educational  programs  thai 
coordinate,  facilitate,  and  encourage 
education  of  handicapped  individuals 
with  their  nonhandicapped  peers,  as 
described  in  34  CFR  338.10{a)(2)(i).  An 
application  that  does  not  address  this 
priority  will  not  be  considered.  If  an 
application  addresses  both  the  priority 
and  a  non  priority  area,  the  Secretary 
will  consider  only  that  portion  that 
addresses  the  priority. 

(b)  Within  this  priority,  the  Secretary 
especially  urges  the  submission  of 
applications  for  projects  that  develop 
models  of  generic  postsecondary 
services  for  handicapped  students 
which  improve  the  transition  to  work, 
including  program  adaptation,  curricula 
design  and  modification,  program 
organization,  and  placement  linkages. 
Projects  in  vocational-technical  schools 
and  institutions,  and  at  community 


colleges  and  other  two-year  institutions 
are  especially  invited.  These  projects 
should  produce  information  and 
practices  which  will  facilitate  their 
replication  in  other  agencies  and 
improve  work  opportunities  for 
handicapped  persons  who  are  served  in 
postsecondary  settings.  However, 
applications  that  meet  the  invitational 
priority  described  in  this  paragraph  will 
not  receive  a  competitive  preference 
over  other  applications  that  propose 
model  projects  that  meet  the  absolute 
priority  described  in  paragraph  (a). 

Intergovernmental  Review:  The 
information  on  Intergovernmental 
Review  of  Federal  programs,  as  required 
under  Executive  Order  12372,  is 
included  in  the  preamble  to  this  notice. 

The  following  is  a  current  list  of 
States  that  have  established  a  process, 
designated  a  single  point  of  contact,  and 
have  selected  this  program  for  review: 


Alabama 

New  Hampshire 

Arizona 

New  Jersey 

Arkansas 

New  Mexico 

California 

New  York 

Colorado 

Nothem  Mariana  Islands 

Connecticut 

Ohio 

Delaware 

Oklahoma 

District  of  Columbia 

Oregon 

Florida 

Pennsylvania 

Georgia 

Puerto  Rico 

Guam 

Rhode  Island 

Hawaii 

South  Carolina 

Indiana 

South  Dakota 

Kentucky 

Texas                   ^--^ 

Louisiana 

Trust  Territory 

Maine 

Utah 

Massachusetts 

Vermont 

Michigan 

""Virginia 

Missouri 

Virgin  Islands 

Montana 

Washington 

Nebraska 

Wisconsin 

Nevada 

Wyoming 

Immediately  upon  receipt  of  this 
notice,  applicants  which  are 
governmental  entities,  including  local 
educational  agencies,  must  contact  the 
appropriate  State  single  point  of  contact 
to  find  out  about,  and  to  comply  with, 
the  State's  process  under  the  Executive 
Order.  Applicants  proposing  to  perform 
activities  in  more  than  one  State  should, 
immediately  upon  receipt  of  this  notice, 
contact  the  single  point  of  contact  for 
each  State  and  follow  the  procedures 
established  in  those  States  under  the 
Executive  Order.  A  list  containing  the 
single  point  of  contact  for  each  State  is 
included  in  the  application  package  for 
this  program. 

In  States  that  have  not  established  a 
process  or  chosen  this  program  for 
review.  State,  areawide,  regional,  and 
local  entities  may  submit  comments 
directly  to  the  Department. 

All  comments  from  State  single  points 
of  contact  and  all  comments  from  State, 
areawide.  regional,  and  local  entities 
must  be  mailed  or  hand  delivered  by 
May  7. 1985.  to  the  following  address: 
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The  Secretary,  U.S.  Department  of 
Education.  Room  41S1  (84.078).  400 
Maryland  Avenue.  SW..  Washington. 
D.C.  20202.  (Proof  of  mailing  will  be 
determined  on  the  same  basis  as 
applications). 

Please  note  that  the  above  address  is 
not  the  same  address  as  the  one  to 
which  the  applicant  submits  its 
application.  Do  not  send  applications  to 
the  above  address. 

Available  funds:  It  is  expected  that 
approximately  $1,000,000  will  be 
available  for  support  of  an  estimated  12- 
14  new  grants  for  demonstration 
projects  to  be  awarded  in  Fiscal  Year 
19e&  with  an  average  award  of 
approximately  S75.Q00. 

Application  fornix  Applicatioa  Somu 
and  program  information  packages  will 
be  mailed  on  |aauary  11. 19B5.  to 
grantees  who  are  eligible  to  apply  for 
grant  support  under  this  notice. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  However,  the  program 
information  is  only  intended  to  aid 
applicants  in  applying  for  assistance. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperwork,  application  content, 
reporting,  or  grantee  performance 
requirements  beyond  those  imposed 
under  the  statute  and  regulations. 

The  Secretary  strongly  urges  that  the 
narrative  portion  of  the  application  not 
exceed  20  pages  in  length.  The  Secretary 
further  urges  that  the  applicant  submit 
only  the  information  that  is  requested. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numtier  1820-0028) 

Applicable  regulations:  Regulations 
applicable  to  this  program  include  the 
following: 

(a)  Regulations  governing  the 
Postsecondary  Education  Programs  for 
Handicapped  Persons  Program  (34  CFR 
Part  338). 

(b)  Education  Department  General 
Administration  Regulations  (EDGAR) 
(34  CFR  Parts  74.  75.  77.  78.  and  79). 

For  further  information  contact  Dr. 
Joseph  Rosensteiiu  Postsecondary 
Educatioa  Programs,  Captioning  and 
Adaptation  Branch.  Division  of 
Innovation  and  Development  Special 
Educatioa  Programs.  400  Maryland 
Avenue.  SW,  (Switzer  Building.  Room 
3511-M/S  2313).  Washington.  D.C. 
20202.  Telephone:  (202)  732-117a 

(20  U.S.C.  1424a) 

84.024    Handicapped  Children  s  Early 
Education  Program 

Applications  are  invited  for  new  Early 
Childhood  Outreach  and  State  Plan 


projects  under  the  Handicapped 
Children's  Early  Education  Program. 

Authority  for  the  Handicapped 
Children's  Early  Education  Program  is 
contained  in  Section  823  of  Part  C  of  the 
Education  of  the  Handicapped  Act.  as 
amended  by  Pub.  L  98-199. 

(20  U.S.C.  1423) 

84.024C    Handicapped  Children 's  Early 
Education  Program— New  Outreach 
Projects 

Closing  Date:  March  7. 1985. 

Program  Information:  The  purpose  of 
this  program  is  to  support  experimental 
preschool  and  early  education  programs 
for  handicapped  children.  These 
programs  are  intended  to  promote  a 
comprehensive  service  delivery  system 
to  meet  the  special  needs  of 
handicapped  children  from  birth  through 
eight  years  of  age.  Outreach  projects 
support  the  replication  of  established 
practices  to  assist  other  agencies  and 
organizations  in  expanding  and 
improving  services  to  handicapped 
children. 

Applications  may  be  submitted  by 
public  or  non-profit  private  agencies, 
organizations,  or  institutions  that — 

(1)  Have  completed  demonstration 
projects  assisted  under  the 
Handicapped  Children's  Early 
Education  program,  or  projects  assisted 
with  other  Federal  State,  local  private, 
or  nonprofit  funding  sources  that  have 
achieved  effective  results  with  children; 
and 

(2)  Have  continued  the  demonstration 
project  program  model  with  local  State 
and  other  fnnding  other  than  under  this 
part. 

Priority  for  assistance  under  this 
program  will  be  given  to  projects  that — 

(a)  Assist  other  agencies  and 
organizations  in  the  development  and 
implementation  of  comprehensive 
delivery  systems  for  handicapped 
children  that  may  be  incorporated  into 
Early  Childhood  State  Plans  under 
Subpart  F  of  34  CFR  Part  309; 

(b)  Provide  quahty  training  and  other 
assistance  and  general  support  services 
to  regions.  States,  and  geographical 
areas  where  handicapped  children  from 
birth  through  five  years  of  age  are 
unserved  or  underserved.  especially 
projects  that  serve  ethnic  and  linguistic 
minority  group  handicapped  children, 
economically  disadvantaged,  and 
migrant  handicapped  children; 

(c)  Stimulate  the  provision  of  services, 
and  provide  training  in  rural  areas:  or 

(d)  Stimulate  the  provision  of  services 
and  provide  training  based  upon  recent 
research  findings  and  information  from 
the  fields  of  special  education,  child 
development,  pediatrics,  and  other  areas 


appropriate  to  early  childhood 
education.  [See  34  CFR  309.32.) 

The  Secretary  especially  urges  the 
submission  of  applications  for  outreach 
projects  that — (1)  within  each  of  the 
priorities  listed  hi  (a)  through  (d). 
address  the  needs  of  unserved  and 
underserved  preschool  children  who  are 
severely  and  multiply  handicapped;  and 
(2)  attempt  to  improve  skills  for  use  in 
the  family,  home,  community,  or  day 
care  centers  by  parents  and  personnel 
participating  in  the  projects.  However, 
applications  that  meet  the  invitational 
priorities  described  in  this  paragraph 
will  not  receive  a  competitive  preference 
over  other  applications  that  meet  the 
priorities  described  in  paragraphs  (a) 
through  (d).  Applications  that  do  not 
address  one  or  more  of  the  priorities  will 
not  be  considered. 

84. 024E    Handicapped  Children 's  Early 
Education  Program — Early  Childhood 
State  Plan  Projects 

Closing  Date:  March  7, 1985. 

Program  Information:  Grants  are 
available  to  eligible  States  to  assist 
those  States  in  planning,  developing,  or 
implementing  an  Early  Childhood  State 
Plan  for  a  comprehensive  delivery 
system  of  special  education  and  related 
services  to  handicapped  children  from 
birth  through  five  years  of  age. 

The  Secretary  makes  one  of  the  grants 
described  in  S9  309.51-309.53  to  any 
State  which  submits  an  application  that 
meets  the  requirements  of  Subpart  F  of 
34  CFR  Part  309.  States  funded  in  Fiscal 
Year  1964,  and  therefore  ineligible  to 
apply  under  this  armouncement,  are: 


Alabama 

Mississippi 

Alaska 

Missouri 

American  Samoa 

Nebraska 

Arkansas 

Nevada 

Northern 

Mariana 

Ohio 

Islands 

Oklahoma 

District  of  Columbia 

Oregon 

Idaho 

Knuaylvanui 

Illinois 

UiodaUand 

Indiana 

Smrtfa  Carolina 

Kansas 

Texas 

Kentucky 

Utah 

Massachu 
Minnesoti 

setts 
1 

Vsrmont 
Vi«giiii* 

In  accordance  with  section  623(c](2]  of 
the  Act,  the  Secretary  will  issue  grants 
in  three  categories:  planning, 
development,  and  implementation. 

Technical  assistance  (by  telephone  or 
mail)  is  available  to  applicants  for  this 
competition  through  START  (State 
Technical  Assistance  Resource  Team)^, 
Suite  500.  NCNB  Plaza.  Chapel  Hill, 
North  Carolina  27514.  Telephone;  Pat 
Trohanis,  (919)  962-2001. 

Intergovernmental  Review:  The 
information  on  Intergovernmental 
Review  of  Federal  Programs,  as  required 


under  Executive  Order  12372.  is 
included  in  the  preamble  to  this  notice. 

The  following  is  a  current  list  of 
States  that  have  established  a  process, 
designated  a  single  point  of  contact,  and 
have  selected  this  program  for  review: 

Alubama  New  Mexico 

Arizona  New  York 

Arkansas  Northern  Mariana 
Connecticut  Illands 

Delaware  Ohio 

District  of  Columbia  Oklahoma 

Florida  Orogon 

Georgia  Pennsylvania 

Guam  Puarto  Rico 

tiawaii  South  Carolina 

Indiana  South  Dakota 

Kentucky  Tennessee 

Ixiuisiana  Texas 

Maine  Trust  Territory 

Massachusetts  Utah 

Michigan  VeinionI 

Missouri  Virginia 

Montana  Virgin  Islands 

Nebraska  Washington 

Nevada  West  Virginia 

New  Hampshire  Wisconsin 

New  Jersey  Wjaoming 

Immediately  upon  receipt  of  this 
notice,  applicants  which  are 
governmental  entities,  including  local 
educational  agencies,  must  contact  the 
appropriate  State  single  point  of  contact 
to  Tind  out  about,  and  to  comply  with, 
the  State's  process  under  the  Executive 
Order.  Applicants  proposing  to  perform 
activities  in  more  than  one  State  should, 
immediately  upon  receipt  of  this  notice, 
contact  the  single  point  of  contact  for 
each  State  and  follow  the  procedures 
established  in  those  States  under  the 
Executive  Order.  A  list  containing  the 
single  point  of  contact  for  each  State  is 
included  in  the  application  package  for 
this  program. 

In  States  that  have  not  established  a 
process  or  chosen  this  program  for 
review.  State,  areawide,  regional,  and 
local  entities  may  submit  comments 
directly  to  the  Department. 

All  comments  from  State  single  points 
of  contact  and  all  comments  from  State, 
areawide,  regional,  and  local  entities 
must  be  mailed  or  hand  delivered  by 
May  7. 1985.  to  the  following  address: 

The  Secretary,  U.S.  Department  of 
Education.  Room  4181  (84.024),  400 
Maryland  Avenue,  SW,  Washington.  DC 
20202.  (Proof  of  mailing  will  be 
determined  on  the  same  basis  as 
applications). 

Please  note  that  the  above  address  is 
not  the  same  address  as  the  one  to 
which  the  applicant  submits  its 
application.  Do  not  send  applications  to 
the  above  address. 

Available  funds:  It  is  estimated  that 
approximately  $2,900,000  will  be 
available  for  support  of  25  new  outreach 
projects  under  this  program  (84.024C)  in 
fiscal  year  1985. 

It  is  estimated  that  approximately 
S2.975.000  will  be  available  for  support 


of  the  first  year  of  the  new  Early 
Childhood  State  Plan  projects  (84.024E) 
in  fiscal  year  1985. 

Application  forms:  Application  forms 
and  program  information  packages  for 
the  new  Outreach  projects  for  the 
Handicapped  Children's  Early 
Education  Program  will  be  mailed  on 
lanuary  11, 1985. 

Application  forms  and  program 
information  packages  for  the  new  Early 
Childhood  State  Plan  Program  will  be 
mailed  to  applicants  on  January  11. 1985. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  However,  the  program 
information  package  is  intended  only  to 
aid  applicants  in  applying  for 
assistance.  Nothing  in  the  program 
information  package  is  intended  to 
impose  any  paperwork,  application 
content,  reporting,  or  performance 
requirements  beyond  those  imposed 
under  the  statute  and  regulations. 

The  Secretary  strongly  urges  that  the 
narrative  portion  of  the  application  not 
exceed  20  pages  in  length.  The  Secretary 
further  urges  that  applicants  submit  only 
the  information  that  is  requested. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0028| 

Applicable  regulations:  Regulations 
applicable  to  this  program  include  the 
following: 

(a)  Regulations  governing  the 
Handicapped  Children's  Early 
Education  Program  are  published  at  49 
FR  28350  (July  11, 1984)  (34  CFR  Part 
309). 

(b)  Education  Department  General 
Administrative  Regulations  (EDGAR) 
(34  CFR  Parts  74.  75,  77,  78,  and  79). 

For  further  information  contact:  Dr. 
Paul  Ackerman,  Chief,  Program 
Development  Branch.  Office  of  Special 
Education  Programs,  Department  of 
Education.  330  C  Street,  SW.,  (Switzer 
Building,  3511-M/S  2313),  Washington. 
D.C.  20202.  Telephone:  (202)  732-1177. 

(20  U.S.C.  1423. 1424(a)) 
(Catalog  of  Federal  Domestic  Assistance 
Numbers  84.078B — Postsecondary  Education 
Programs;  64.024C — Handicapped  Children's 
Early  Education  I*rogram  Outreach:  84.24E — 
Handicapped  Children's  Early  Education 
Programs,  State  Plans] 

Dated:  December  27. 1984. 
Gary  D.  lones, 
A  cling  Secretary  of  Education. 

[FR  Doc.  64-33972  Filed  12-31-84:  8:45  am] 

8IU.ING  CODC  40«M)1-M 


Training  Personnel  for  the  Education 
of  the  Handicapped— Special  Projects 

agency:  Department  of  Education. 

ACTION:  Application  notice  establishing 
closing  date  for  transmittal  of  new 
applications  for  Fiscal  Year  1985 
Awards. 

Applications  are  invited  for  new 
personnel  preparation  ph)jects  under  the 
Training  Personnel  for  the  Education  of 
the  Handicapped  program — Special 
Projects. 

Authority  for  this  program  is 
contained  in  sections  631.  632,  and  634 
of  Part  D  of  the  Education  of  the 
Handicapped  Act. 

(20  U.S.C.  1431. 1432. 1434) 

The  purpose  of  the  program  is  to 
increase  the  quantity  and  improve  the 
quality  of  personnel  to  educate 
handicapped  children  and  youth. 

Applications  may  be  submitted  by 
State  educational  agencies,  institutions 
of  higher  education,  and  other 
appropriate  nonprofit  agencies  or 
organizations. 

Closing  date  for  transmittal  of 
applications:  An  application  for  a  new 
award  must  be  mailed  or  hand  delivered 
on  or  before  March  21, 1985. 

Applications  delivered  by  mail:  An 
application  sent  by  mail  must  be 
addressed  to  the  Department  of 
Education,  Application  Control  Center. 
Attention:  64.029,  400  Maryland  Avenue. 
SW.,  Washington.  D.C.  20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  conunercial  carrier. 

(4)  Any  other  evidence  of  mailing 
acceptable  to  the  secretary  of  Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 

Each  late  applicant  will  be  notified 
that  its  application  will  not  be 
considered. 
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Applications  delivered  by  band:  An 
application  that  is  hand  delivered  must 
be  taken  to  the  Department  of 
Education.  AppJication  Control  Center. 
Room  5673.  Regional  Office  Building  a. 
7th  and  D  Streets.  SW..  Washington. 
DC. 

The  Application  Control  Center  will 
accept  hand  delivered  applications 
between  8:00  a.m.  and  4:30  p.m. 
(Washington.  DC  time)  daily,  except 
Saturdays.  Sundays,  and  Federal 
holidays. 

An  application  for  a  new  project  that 
is  hand  delivered  will  not  be  accepted 
by  the  Application  Control  Center  after 
4:30  p.m.  on  the  closing  date. 

Available  funds:  An  applicant  for  a 
grant  may  propose  a  project  period  of  up 
to  60  months.  However  awards  will 
generally  be  made  for  a  period  of  24  to 
36  months.  It  is  expected  that 
approximately  Sl.000.000  will  be 
available  to  award  new  grants  at  the 
funding  levels  indicated  under  the 
application  notice  for  each  priority. 
These  estimates  of  funding  levels  do  not 
bind  the  Department  to  a  specific 
number  of  grants,  or  to  the  amount  of 
any  grant,  unless  that  amount  is 
otherwise  specified  by  statute  or 
regulations. 

Priorities  for  funding:  The  regulations 
provide  that  the  Secretary,  rn  any  fiscal 
year,  may  select  one  or  more  of  the  ten 
published  priorities,  or  any  combination 
of  priorities  for  competition  (34  CFR 
318.11).  In  fiscal  year  1985  cumpetiticns 
will  be  held  in  the  following  selected 
priority  area  and  combination  priority 
aiea.  Applications  which  do  not  address 
these  priorities  will  not  be  considered 

84.029K    Special  Projects 

Program  information:  This  priority 
supports  projects  to  develop  and 
demonstrate  new  approaches  for  the 
preservice  training  purposes  set  forth  in 
34  CFR  318.10(a).  for  the  preservice 
training  of  regular  educators,  and  for  the 
inservice  training  of  special  education 
personnel,  including  classroom  aides, 
related  services  personnel,  and  regular 
education  personel  w.ho  serve 
handicapped  children  and  youth.  Project 
activities  assisted  under  this  priority 
include  development  evaluation,  and 
distribution  of  imaginative  or  innovative 
approaches  to  personel  preparation,  and 
development  of  materials  to  prepare 
personel  to  educate  handcapped 
children  and  youth. 

Available  funds:  About  S600.000  of  tbe 
funds  made  available  for  new  Tr.iining 
Personnel  for  Education  of  the 
Handicapped  awards  for  fiscal  year 
1985  will  be  made  available  for  this 
priority.  The  average  grant  is  expected 
to  be  about  S65.000. 


84.029V    Special  Projects/ Rural 

Program  information:  This 
combination  priority  requires  that 
applications  meet  the  requirements  for 
Special  Projects  described  previously, 
and  the  requirements  of  the  priorty 
Preparation  of  Personnel  to  Work  in 
Rural  Areas.  The  Preparation  of 
Personnel  to  Work  in  Rural  Areas 
priority  supports  preservice  training  of 
personnel  for  raral  area&  Particular 
attention  must  be  given  to  preservice 
training  related  to  the  unique  aspects  of 
providing  services  to  special  populations 
in  rural  areas.  Projects  supported  under 
this  priority  must  prepare  special 
education  personnel  to  fill  a  variety  of 
rural  specific  roles  with  handicapped 
students,  parents,  peers,  and 
administrators.  Training  curricula  must 
be  designed  to— 

(i)  Teach  students  about  local 
community  systems  and  encourage 
understanding  of  interdisciplinary 
models  of  service  delivery  which  are 
consistent  with  local  community  values; 
and 

(ii)  Train  students  m  alternate  ways  of 
adopting  teaching  techniques  for 
specific  rural  community  characteristics. 

Applications  which  do  not  address 
both  priorities  will  not  be  considered. 

Available  funds:  About  $400,000  of  the 
funds  made  available  for  new  Training 
Personnel  for  Education  of  the 
Handicapped  awards  for  fiscal  year 
1985  will  be  made  available  for  this 
priority.  The  average  grant  is  expected 
to  be  about  S65.000. 

Application  forms:  Application  forms 
and  program  information  packages  for 
new  applications  are  scheduled  to  be 
available  for  mailing  on  January  18. 
1985.  These  materials  may  be  obtained 
by  writing  to  the  Division  of  Personnel 
Preparation,  Office  of  Special  Education 
Programs.  Department  of  Education.  400 
Maryland  Avenue.  SW  (Switzer 
Building.  Room  3511,  M/S  2313), 
Washington,  DC.  20202.  Applications 
must  be  prepared  and  submitted  in 
accordance  with  the  regulations, 
instructions,  and  forms  included  in  the 
program  information  package.  However, 
the  program  information  i>  intended 
only  to  aid  applicants  in  applying  for 
assistance.  Nothing  in  the  program 
information  package  is  intended  to 
impose  any  paperwork,  application 
content,  reporting,  or  performance 
requirements  beyond  those  imposed 
under  the  statute  and  regulations. 

The  Secretary  strongly  urges  that  the 
narrative  portion  of  the  application  not 
exceed  twenty  (20)  pages  in  length.  The 
Secretary  further  urges  that  applicants 
submit  only  the  information  that  is 
requested. 


(Approved  by  the  Office  of  Management 
and  Budget  undet  Caittrai  Number  tiOMWCHI 

Applicable  regulations:  Regulations 
applicable  to  this  program  include  the 
following: 

(a)  Regulations  governing  the  Training 
Personnel  for  the  Education  of  the 
Handicapped  (34  CFR  Part  318).  The 
Secretary  published  final  regulations  for 
the  program  on  |u1t  11. 1964.  (49  FR 
28370). 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  (34  CFR  Parts  74,  75,  77.  and 
78). 

For  further  information  contact:  Dr 
Max  Mueller,  Director,  Division  of 
Personnel  Preparation.  Office  of  Special 
Education  Programs.  Department  of 
Education,  400  Maryland  Avenue.  SW 
(Switzer  Building,  Room  4628), 
Washington.  DC.  20202.  Telephone: 
(202)  732-1068. 

(20  U.S.C  1431,  1432. 1434) 
(Catalog  of  Federal  Domestic  Assistance  No. 
64.029:  Training  Personnel  for  the  Education 
of  the  Handicapped) 

Dated:  December  27. 1984. 
Gary  L  lonea. 

Acting  Secretary  of  Education. 
(FR  Doc.  84-33971  Filed  12-31-84:  8:45  amf 
MLUNQCOOC  4aa»-oi-M 


DEPARTMENT  OF  ENERGY 

Economtc  Regulatory  Administration 

Amorient  Petroleum  Co.,  CA;  Proposed 
Consent  Order 

AGENCY:  Economic  Regulatory 
Administration.  DOE. 

ACTION:  Notice  of  Proposed  Consent 
Order  and  opportunity  iat  comment. 

SUMMARV:  The  Economic  Re^ilatoiy 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  announces  a  proposed 
Consent  Order  with  Amorient  Petroleum 
Company.  Caiifamia  (Amorient)  and 
provides  an  opportunity  for  poblic 
comment  on  the  terms  and  conditions  of 
the  proposed  Consent  Order. 

DATE:  Comments  by:  February  1, 1985. 

ADDRESS:  Send  comment*  to;  fames  O. 
Neet.  Jr..  Chief  Counsel.  Economic 
Regulatory  Administration.  Dallas 
Office,  1341  West  Mockingbird  Lane. 
Suite  200E.  Dallas,  Texas  75247. 

rOR  FURT»«R  WFOWMATIOW  CONTACT; 

James  O.  Neet.  Jr.,  Chief  Ceunsel. 
Economic  Regulatory  Administration. 
Dallas  Office,  1341  West  Mockingbird 
Lane,  Suite  200E.  Dallas,  Texas  75247 
214/767-7404.  Copies  of  the  Consent 
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Order  iray  be  obtained  free  of  charge  by 
wriling  or  calling  this  office. 
SUPPLEMENTARY  INFORMATION:  On 
September  28, 1984.  the  ERA  executed  a 
proposed  Consent  OrHer  with  Amorient. 
Under  10  CFR  205.199](b).  a  proposed 
Consent  Order  which  involves  the  sum 
of  SSOO.tXX)  or  more,  excluding  interest 
and  penalties,  becomes  effective  no 
sooner  than  thirty  days  after  publication 
of  a  notice  in  the  Federal  Register 
requesting  comments  concerning  the 
proposed  Consent  Order.  Although  the 
ERA  has  signed  and  tentatively 
accented  the  proposed  Consent  Order, 
tho  ERA  may,  a*ter  consideration  of  the 
con:merts  it  receives,  withdraw  its 
acceptance  and,  if  appropriate,  attempt 
to  negotiate  a  modification  of  the 
Consent  Order  or  issue  the  Consent 
Order  as  signed. 

I.  Audit 

Amorient,  located  in  Laguna  Niguel, 
California,  engaged  in  the  purchase, 
resale  and  exchange  of  covered 
products  including  crude  oil.  Amorient 
was  subject  to  the  Mandatory  Petroleum 
Price  and  Allocation  Regulations  at  10 
CFR  Parts  210,  211.  and  212. 

DOE  conducted  an  audit  for  the 
period  October  1977  through  December 
1980  to  determine  Amorient's 
compliance  with  the  federal  petroleum 
price  and  allocation  regulations.  That 
dudit,  now  concluded,  encompassed  a 
review  of  Amorient's  purchases  and 
resales  of  crude  oil.  bunker  fuel  and 
other  covered  products,  and  considered 
the  manner  in  which  Amorient  applied 
the  petroleum  price  and  allocation 
regulations  including  DOE  regulations 
pertaining  to  entitlements.  The  audit 
identified  several  potential  issues  which 
could  have  affected  the  entitlements 
program  and  thereby  caused  consumers 
to  pay  higher  prices  for  refined 
petroleum  products.  These  issues 
involved  numerous  transactions  with 
several  other  companies  and  resulted  in 
a  net  benefit  to  Amorient  of 
approximately  $1.5  million. 

At  the  clnse  of  the  audit,  DOE 
presented  its  findings  to  Amorient  in 
several  meetings  and  discussions. 
Amorient  was  permitted  to  present 
arguments  and  documentation  to  rebut 
the  potential  issues  identified  in  the 
audit.  Through  the  settlement  process, 
the  risks  of  litigation  became  clear  to 
both  sides  and  it  was  agreed  to  resolve 
the  audit  issues  by  Consent  Order.  No 
enforcement  document  tvas  issued  to 
Amorient. 

II.  The  Consent  Order    | 

To  resolve  certain  potential  civil 
liability  arising  out  of  the  Mandatory 
Petroleum  Allocation  and  Price 


Regulations  and  related  regulations,  10 
CFR,  Parts  205.  210,  211.  and  212,  in 
connection  with  Amorient's  transactions 
involving  petroleum  products  during  the 
period  August  19, 1973  through  January 
27, 1981  ("the  period  covered  by  this 
Consent  Order"),  the  ERA  and  Amorient 
entered  into  a  Consent  Order,  the 
significant  terms  of  which  are  as 
follows: 

A.  The  Consent  Order  is  intended  by 
the  signatories  to  settle  the  civil  issues 
between  DOE  and  Amorient  relating  to 
Amorient's  compliance  with  the  Federal 
petroleum  price  and  allocation 
regulations  during  the  period  from 
August  19, 1973  through  January  27, 
1981. 

B.  ERA  conducted  a  thorough  audit  to 
determine  Amorient's  compliance  during 
the  period  covered  by  this  Consent 
Order  with  the  Federal  petroleum  price 
and  allocation  statutes,  regulations  and 
requirements.  ERA  and  Amorient 
disagree  in  several  respects  concerning 
the  proper  application  of  such  Federal 
petroleum  price  and  allocation  statutes, 
regulations  and  requirements  to 
Amorient's  activities  during  the 
settlement  period.  Amorient  and  ERA 
each  believes  that  its  respective 
positions  on  the  legal  issues  underlying 
such  disagreement  are  meritorious. 
Neither  Amorient  nor  ERA  disavows 
any  position  it  has  taken  with  respect  to 
such  legal  issues. 

C.  Notwithstanding  the  above, 
Amorient  maintains  that  it  has 
calculated  all  of  its  costs,  determined  all 
of  its  prices,  and  operated  in  all  other 
respects  in  accordance  with  all 
applicable  statutes,  regulations  and 
other  requirements.  Execution  of  the 
Consent  Order  constitutes  neither  an 
admission  by  Amorient  nor  a  finding  by 
ERA  of  any  violation  by  Amorient  of 
any  statute  or  regulation. 

III.  Refunds 

Disposition  of  Refunds 

Under  the  Consent  Order,  Amorient 
will  pay  the  sum  of  $1,000,000  to  the 
DOE.  The  DOE  will  hold  the  funds  in  an 
appropriate  account  pending  a 
determination  by  the  DOE  of  the 
disposition  of  the  funds  in  accordance 
with  applicable  statutes  and  regulations. 
One-half  of  the  payment  is  to  be  made 
within  30  days  of  the  effective  date  of 
the  Consent  Order.  The  balance  will  be 
paid  in  quarterly  installments  over  the 
ensuing  twenty-six  (26)  months.  Each 
installment  payment  will  include 
interest  on  the  unpaid  balance  computed 
at  an  average  of  the  prime  rate  values 
published  in  the  Federal  Reserve 
Bulletin  for  the  three  months  preceding 
each  payment.  Upon  full  satisfaction  ol 


the  terms  and  conditions  of  this  Consent 
Order  by  Amorient,  the  DOE  releases 
Amorient  from  any  civil  claims  that  the 
DOE  may  have  arising  out  of  the 
specified  transactions  during  the  period 
covered  by  this  Consent  Order. 

The  foregoing  provisions  for  payment 
of  the  refund  amount  were  concurred  in 
after  ERA  attempted  to  determine  and 
identify  all  injured  parties.  These 
attempts  were  unsuccessful  due  to  the 
nature  of  the  business  transactions  in 
which  Amorient  was  engaged  during  the 
settlement  period.  Amorient's  activities 
were  of  such  a  nature  so  as  to  make  it 
impossible  for  ERA  to  identify  specific 
parties  who  or  which  may  have  been 
injured. 

IV.  Submission  of  Written  Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning  the 
terms  and  conditions  of  this  Consent 
Order  to  the  address  given  above. 
Comments  should  be  identified  on  the 
outside  of  the  envelope  and  on  the 
documents  submitted  with  the 
designation,  "Comments  on  Amorient 
Petroleum  Company.  California."  The 
ERA  will  consider  all  comments  it 
receives  by  4:30  p.m.,  local  time  on 
February  1, 1985.  Any  information  or 
data  considered  confidential  by  the 
person  submitting  it  must  be  identified 
as  such  in  accordance  with  the 
procedures  in  10  CFR  205.9(f). 

Issued  in  Dallas.  Texas  on  the  12th  day  of 
September,  1984. 
James  O.  Neet,  Jr., 
Chief  Counsel.  Dallas  ERA  Office. 
[PR  Doc.  84-33929  Filed  12-31-84;  8:45  am) 

BtLLING  CODE  64$0-01-M 


Office  of  Hearings  and  Appeals 

Cases  Filed;  Week  of  November  30 
Through  December  7, 1984 

During  the  Week  of  November  30 
through  December  7, 1984,  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
pubUcation  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first  All  such 
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comments  shall  be  filed  with  the  Office  December  19. 19S4. 
of  Hearings  and  Appeals.  Department  of  Ceotgs  B.  Braznay, 
Energy.  Washington.  D.C.  205«5.  Director.  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  bv  the  Office  of  Hearings  and  Appeals 

(WMflli  ol  Now  30  Ifwough  Oac  7.  19841 


Nviw  ind  locilion  ol  fpplicsni 


CaMNa 


Typaof  tuBnuwion 


Now.  30.  1964 K  V  Wn^  •  AnootMS.  If<c.  Los  Angelflt.  Cakfomia HRO-02S6        I  Mooon  lac  Ois>^ov«y 

:  DiKOii«ii  MjuM  tM  granlad  lo  A  V  WngM  •  AnocaMs.  mc  m  connactnn  mi»  Tm  Sui«n<«m  ct  .Obfaction* 
I  n  wiporm  to  Vw  May  IS.  t984  fVopoaad  RanwM  Oidar  aauad  to  «w  %in  (Caaa  No  HflO-0'86) 

No*  3a  t9M \  Crown  Cartrl  PcWum  Corpofation.  Waihinglon.  0  C.   ..  MRR-009e  Raquaal   lor   moit«caton/ ra- 


il granli«  TTw  Nowenttar  1ft,  19M  Oacann  and  Ordar  (Cam  No.  HRZ-0£24)  aauad  to  Croion  Camra!  Panolauffl 
Corporafeon  would  ba  laoiMiad  ragantriQ  Crovm  CanMI  Palrolaun  Coip'a  coat  iMociliOft  rapofta. 


OacXlSM dam  ON  •  Ra«rmg  Corp   WasNnglor<.  0  C i  HRO-02S7  Moaon  lor  Oiacovary 

N  grantod:  Oiacawary  aould  ba  gramad  to  Clarti  CM  t  Rehnmg  Corporation  «<  connacton  wih  ma  Statamar*  d  Objactiona 
tubmnad  n  raaponaa  to  a  Propoaad  Ramedal  Crdar  laauad  to  Via  km  (Casa  No.  HnO-0249). 


Oac  3.  19S4 


Oraaaar  Induslnaa.  Inc    liba-lyvilla.  MK<oa  HFA-0265  Appaat  el  an  Monnabon  ••■ 

I  '     quaat  danai 

N  grinlad:  Ttm  Octcbar  29.  1984  Fraadom  o>  intormanoo  Raquaal  Oenial  aauad  br  Iba  DOE  Nevada  Opaiatrjna  Oflica 
•nuU  ba  resondad.  and  Oraaaar  kiduatnea.  inc  wouW  'acana  access  to  documants  lubinmad  in  carn«ction  w>tl> 
CoMtact  RFP  No  OE-RPOe-84-MV  10405 


Oac  3.  1984.. 


j  r^CJac  Noraiam  \m,  aaana.  waamnQton.. 


I  HEE-0111 


I 


'  Exoapton  to  tba  raoanmg  >•- 

I     quramanla. 


H  granted:  Paoftc  Nonham  04  «ouH  not  t»  taquteo  to  Ma  Form  ElA  7826   RaaeHers-  Retailers'  Monmy  Patrotoum  Product 
Salaa  Rapon" 


Dec  3.  1984 . 


RifW  ON  Cotnpwy.  Lfloinon.  tnoMns 


HEE-0100 


Fucaplton  to  iba  raporttng  r^ 


If  granted:  Rmar  0«  Company  iwnid  rwl  ba  >aqu*ad  to  Ma  Fonn  ElA  782B.  "Raaa«ara/RataMrs  Monthly  PetroWum 
Product  Salae  Repot" 


Oac  7.  1984— 


HeF-0657 


.  Tba  True  Compamai.  Caspar.  Wyomng. 

><fice  ol  Hearings  arx)  Appeals  would  irrplem 
Subpart  V  «  connactxm  with  me  July  28  19S3  Coniant  Order  is«>.ed  to  The  True  Con^Mnes. 


_     Impterieniatnn     ol 

'  '  I     returto  proceduiea. 

N  granted  The  Orfice  ol  Hearings  arx)  Appeals  would  <rrplem«ol  Special  Refund  Procedures  purauant  to  10  C  F  R  Pan  205. 


Refund  Applications  Received  Week  of 
Nov.  30  through  Dec.  7, 1984 


Nwns  of  rsfund 
ninw  o*  rofund 


Caaa  No. 


11/29-84 

Adolf  Coots/ Action  Supply  Inc 

RF67-3 

11/29/84 

Adolf   Coors/lndeperdent    Qaa 
Company 

Rf67-4 

11/29/84 

Adolf     Coors/9obs     Gas     8 
ChemealGo 

RF67-1 

11/29/84 

Adoil  Coors/Ac«on  3as.  Ire 

RF67-2 

11/29/84 

Gary/Kmoco  Oil  Company 

RF51-2. 

11/29/84 

Gary-Action  Gas.  *«..„ 

RF51-4. 

11/29/84 
11/29-84 

Gary/Action  Gaa.  mc 

HF51-5 
RF51-6 

ny 

Gary /S^ane  Gas  Company 

11/29/84 

RF51-7 

11   »/84 

Gary-VanGas.lnc 

RF51-8 

11/29/84 

Gary/Acom  Pelroleum.  mc 

RF51-9 

11  29/84 

Gary /LCt  Oil  Company  

RF51-10 

12/S/84 

Amtal/Mugh    Yatea    Petroleum 
Company 

RF48-26 

12/5/84 

Amtel/Nengue  Oil  Company 

flF46-2S 

12/8/84 

Pannio4/Paul  L  Sbycula 

RF 10-82 

12/7/84 

Amoco/FuNon  Amoco   Sar«<ca 

Station. 

HF21 -12369 

12/7/84 

Wmdham,  Norman  Lumbar  Inc 

PF43-7 

12/7/84 

Amiel-Carson  Petroleum  Corrv 
pany 

RF46-27 

11/30/84 

Bruc*  GuH  Sannca  Station 

RF  40-300 

12/3/84 

Jordan  GuM  Sarvm 

RF40-301 

12/3/84 

Bob  Moaa  Broofta  GuK 

RF  40-302 

12/3/84 

mier-Dly  Patrolaian 

RF4O-303 

12/3. 84 

George  f  GuN  Sannca 

RF4O-304 

12/3/84 

WaMr's  GuN  Sarvioa 

RF40-305 

12/3/84 

Manar's  GuN  Sanaa- _ 

RF4O.306. 

12/3/84 

Ta«y  Kake.  mc 

RF40-307 

12/3/84 

C«mpi  Hokday 

RF4O-308 

12/3/84 
12/3/84 
12/3/84 
12/3/84 
12/3.84 
12/3/84 
12/3/84 
12/3/84 
12/3/84 
12/3/84 
12/8/84 
12/6/84 
12/6/84 
12-6.34 


Name  of  refund  proceeding/ 
name  of  rafjrx)  applicant 


Casa  No 
assigned 


Bob  Carey's  Qdt 

Bartfs  Auto  Center 

Larry  Evanko  GuM   

Bow  Servica  Station... 
LaroyH  Burton  GuH- 

mtfi  GuM  Slaton 

HartngtonGuM 

Hamglon  M.S.I 


Four.Paml  GuM  Sarvtca... 

Molena  GuM  Sannca 

Tinkers  Servica  Station.. 

Bill  8  Koke  Senica 

FJ  Stanford.  Jr 

South  Logan  GuM 


-1 


RF40-409 
RF40-310 
RF40-311 
RF40-312 
RF40-313 
RF40-314 
RF40-315 
RF40-316 
RF40-317 
RF40-318 
RF40-319 
RF40-320 
Rr40-321 
flF40-322 


|FR  Doc.  84-33955  Filed  12-31-84:  8:45  am| 

MLUNQ  COOe  84S0-O1-M 


Objection  to  Proposed  Remedial 
Orders  Filed;  Period  of  October  29 
Through  November  16, 1984 

During  the  period  of  October  29 
through  November  16, 1984,  the  notices 
of  objection  to  proposed  remedial  orders 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 


Any  person  who  wishes  to  participate 
in  the  proceeding  the  Department  of 
Energy  will  conduct  concerning  the 
proposed  remedial  orders  described  in 
the  Appendix  to  this  Notice  must  file  a 
request  to  participate  pursuant  to  10 
CFR  205.194  within  20  days  after 
publication  of  this  Notice.  The  Offii:e  of 
Hearings  and  Appeals  will  then 
determine  those  persons  who  may 
participate  on  an  active  basis  in  the 
proceeding  and  will  prepare  an  official 
service  list,  which  it  will  mail  to  all 
persons  who  filed  requests  to 
participate.  Persons  may  also  be  plac^-d 
on  the  official  service  list  as  non- 
participants  for  good  cause  shown. 

All  requests  to  participate  in  these 
proceedings  should  be  filed  with  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  Washington.  D.C. 
20585. 

December  19, 1984. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
Sun  Company  Inc..  Radnor.  P.A:  HRO-0257, 
crude  oil 

On  November  14. 1984.  Sun  Company.  Inc.. 
1U00  Matsonford  Road,  Radnor,  Pennsylvania 
19037,  nied  a  Notice  of  Objection  to  a 
Proposed  Remedial  Order  which  the  DOE 
Office  of  Special  Counsel  of  the  Economic 
regulatory  Administration  (ERA)  issued  to 
the  firm  on  October  22, 1984.  In  the  PRO  the 
ER.'\  found  that  during  the  period  fiom  July  1, 
t9dO  through  December  31, 1980,  Sun 
produced  and  sold  crude  oil  from  its  B. 
Benson.  Boyd  (Conglomerate)  Unit,  and  O.  L 
Wilson  4tKX)  Sand  properties  at  prices  in 
excess  of  those  permitted  by  the  Mandatory 
Petroleum  Price  Regulations  at  10  CFR  Part 
212.  The  PRO  finds  that  Sun  misapplied 
regulatory  provisions  dealing  with  the 
classiHcation  of  "newly  discovered"  crude 
oil.  the  designation  of  marginal  properties, 
and  the  computation  of  base  production 
control  levels. 

According  to  the  PRO  the  Sun  violation 
resulted  in  $2,484,050.75  of  overcharges. 
I  'ninn  Oil  Company  of  California.  Los 
.•t/iiWr?s,  CA:  HRO-0258,  crude  oil 

On  .V'ovember  13, 1984.  Union  Oil  Company 
of  California.  461  South  Boylston  St..  Los 
Angeles.  California  90017.  filed  a  Notice  of 
Objection  to  a  Proposed  Remedial  Order 
which  the  DOE  Office  of  Enforcement  in 
Washington.  D.C.  issued  to  the  firm  on 
August  29, 1984.  In  the  PRO  the  Office  of 
Enforcement  found  that  during  the  period 
from  June  1979  through  December  1980.  Union 
improperly  certified  portions  of  a  lease  as 
"mHrgin,'il"  or  "newly  discovered"  properties 
and  sold  crude  oil  produced  from  these 
improperly  classified  properties  at  prices  in 
excess  of  those  permitted  by  the  Mandatory 
Petroleum  Price  Regulations  at  10  CFR  Part 
212. 
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According  to  the  PRO  the  Union  Oil 
Company  of  California's  violation  resulted  in 
S4.261.963.83  of  overcharges. 

|FR  Doc.  B4-33959  Filed  12-31-64:  8:45  am] 

MLUNO  CODE  MSO-01-M 


Proposed  Refund  Procedures 

agency:  Office  of  Hearings  and 
Appeals.  DOE. 

ACTION:  Notice  of  inplementation  of 
special  refund  procedures. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  $499,097  (plus  accrued 
interest]  obtained  as  the  result  of 
Consent  Orders  which  the  DOE  entered 
into  with  48  California  gasoline  retailers. 
The  funds  will  be  available  to  customers 
which  purchased  gasoUne  from  any  of 
these  retailers  during  periods  ranging 
from  August  1. 1979  through  June  26, 
1981. 

DATE  AND  ADDRESS:  Comments  must  be 
filed  by  February  1, 1985  and  should  be 
addressed  to:  Office  of  Hearings  and 
Appeals.  Department  of  Energy,  1000 
Independence  Avenue.  SW., 
Washington,  D.C.  20585.  All  comments 
should  display  conspicuously  a 
reference  to  Case  Numbers  HEF-0509 
through  HEF-0556. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Wieker.  Deputy  Director,  or 
Irene  Bleiweiss,  Attorney,  Office  of 
Hearings  and  Appeals,  1000 
Independence  Avenue.  SW.. 
Washington.  D.C.  20585.  (202]  252-2400. 
SUPPtEMENTARY  INFORMATION:  In 
accordance  with  §  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(b],  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  and  Order  relates  to  Consent 
Orders  entered  into  by  48  gasoline 
service  station  owners  who  settled 
possible  pricing  violations  with  respect 
to  their  sales  of  gasoline  during  the 
period  January  1, 1979  through  June  26, 
1981.  Under  the  terms  of  the  Consent 
Order,  $499,097  has  been  remitted  by  the 
service  station  owners  and  is  being  held 
in  an  interest-bearing  escrow  account 
pending  determination  of  its  proper 
distribution. 

The  Proposed  Decision  and  Order 
published  with  this  Notice  sets  forth  the 
procedures  and  standards  that  the  DOE 
has  tentatively  formulated  to  distribute 
funds  remitted  by  the  gasoline  retailers 
and  being  held  in  escrow  pursuant  to  the 
consent  orders.  The  DOE  has  tentatively 
decided  that  the  funds  should  be 
distributed  in  a  two  step  refund 


proceeding.  The  first  stage  will  attempt 
to  refund  moneys  to  customers  of  any  of 
the  46  gasoline  retailers  who  can 
document  their  purchases.  The  Proposed 
Decision  and  Order  provides  for  the 
general  allocation  of  funds  among 
successful  claimants  using  a  volumetric 
distribution  based  on  the  number  of 
gallons  of  product  purchased.  After 
meritorious  claims  are  paid  in  the  first 
stage,  second-stage  refund  procedures 
may  become  necessary  to  distribute  any 
remaining  funds. 

Applications  for  Refund  should  not  be 
filed  at  this  tisme.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the  , 

proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  publication  of  this  notice  in 
the  Federal  Register,  and  should  be  sent 
to  the  address  set  forth  at  the  beginning 
of  this  notice.  All  comments  received 
will  be  available  for  public  inspection 
between  the  hours  of  1:00  p.m.  to  5:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays,  in  the  Public  Docket 
Room  of  the  Office  of  Hearings  and 
Appeals,  located  in  Room  lE-234, 1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585.  , 

Dated:  December  18. 1984.  | 

George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy  , 

Special  Refuned  Procedures 

Nome  o/ Cose:  Edward  Mantz  d/b/a 
A-1  Arco,  et  al. 

Date  of  Filing:  September  18, 1984. 

Case  Numbers:  HEF-0509  through 
HEF-0556. 
December  18, 1984. 

On  September  18, 1984,  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  (DOE)  filed  a 
Petition  for  the  Implementation  of 
Special  Refund  Procedures  with  the      I 
Office  of  Hearings  and  Appeals  (OHA) 
in  accordance  with  10  CFR  Part  205, 
Subpart  V.  The  petition  requests  that  the 
OHA  formulate  and  implement 
procedures  for  the  distribution  of  the 
funds  received  pursuant  to  consent 
orders  entered  into  with  48  gasoline 
retailers. 

Each  of  the  48  retailers  operated  one 
or  more  *  retail  gasoline  service  stations 


in  the  State  of  California  during  the 
settlement  period  and  was  a  "reseller- 
retailer"  of  refined  petroleum  products 
as  that  term  was  deHned  in  6  CFR 
150.352  and  10  CFR  \  212.31.  The  firms 
were  therefore  subject  to  the  Mandatory 
Petroleum  Price  Regulations  set  forth  in 
10  CFR  Part  212,  Subpart  F.  An  ERA 
audit  of  each  firm's  operations  revealed 
possible  pricing  violations  by  each  firm 
in  sales  of  motor  gasoline  during  the 
period  from  August  1, 1979  through  June 
26. 1981  (See  Appendix).  In  order  to 
settle  all  claims  and  disputes  between 
the  retailers  and  the  DOE  regarding  the 
prices  which  they  charged  in  sales  of 
motor  gasoline,  the  retailers  and  the 
DOE  entered  into  consent  orders,  in 
which  each  retailer  agreed  to  pay  a  sum 
of  money  to  the  DOE.  These  payments 
total  $499,097  and  were  deposited  in  an 
escrow  account  for  ultimate  distribution 
to  parties  who  may  have  been  injured 
by  the  alleged  overcharges.  This 
Proposed  Decision  concerns  the 
distribution  of  that  consent  order  fund. 

I.  Jurisdiction  and  Authority  To  Fashion 
Refund  Procedures 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  to  be  used 
by  the  OHA  in  formulating  and 
implementing  a  plan  of  distribution  for 
funds  received  as  a  result  of  a  consent 
order.  10  CFR  Part  205,  Subpart  V.  The 
Subpart  V  process  may  be  used  in 
situations  where  the  DOE  is  unable 
readily  to  identify  either  the  persons  or 
firms  who  may  have  been  injured  as  a 
result  of  alleged  or  adjudicated 
violations  or  to  ascertain  the  amount  of 
ech  person's  injuries.  For  a  more 
detailed  discussion  of  Subpart  V  and  the 
authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds 
obtained  as  part  of  settlement 
agreements,  see  Office  of  Enforcement, 
9  DOE  \  82.508  (1981),  and  Office  of 
Enforcement.  8  DOE  \  82,597  (1981) 
( Vickers). 

II.  Proposed  Refund  Procedures 

Based  on  our  experience  with  Subpart 
V  cases,  we  believe  that  the  distribution 
of  refunds  in  the  present  case  should 
take  place  in  two  stages.  The  first  stage 
will  attempt  to  refund  moneys  to 
individuals  and  firms  who  have  suffere^ 
adverse  impacts  from  their  purchases  of 
motor  gasoline  during  the  consent  order 


'  Bubble  Machine.  Montclair  Chevron.  Ken  Belts 
Towing  Ser\'ice  and  Pinole  Valley  Chevron.  Case 
Number  HEF-0514.  are  all  owned  by  the  same 
person.  Pacifica  Shell  and  Pacific  Mannor  Shell. 


Case  Number  HEF-0540.  are  also  under  common 
ownership.  CP  Marketing  Chevron  Car  Wash  was 
sold  by  one  owner  to  another  during  the  audit 
period  (Case  Numbers  HEF-0518  and  HEF-0519). 
Therefore,  although  this  Proposed  Decision  and 
Order  involves  46  consent  orders  with  48  retailers, 
these  consent  orders  actually  affect  51  gasoline 
service  stations. 
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period  from  any  of  the  48  retailers  listed 
in  the  Appendix  and  who  are  able  to 
identify  their  purchases  of  gasoline  from 
these  firms.  Such  purchasers  must  file 
claims  in  order  to  be  eligible  for  a 
portion  of  the  consent  order  fund.  After 
meritorious  claims  are  paid  in  the  first 
stage,  second-stage  refund  procedures 
may  become  necessary  to  distribute  any 
remaining  funds.  See  generally  Office  of 
Special  Counsel.  10  DOE  ^  85.048  (1982) 
[Amoco]. 

A.  Refunds  to  Identifiable  Purchasers 

We  propose  that  the  California 
Gasoline  Retailers  consent  order  funds 
be  distributed  to  claimants  who 
satisfactorily  demonstrate  that  they 
were  adversely  affected  by  the  alleged 
pricing  practices  of  any  of  the  48 
retailers  whose  names  and  addresses 
are  listed  in  the  Appendix.  We  believe 
that  the  claimants  in  this  proceeding  will 
be  firms,  individuals,  and  organizations 
which  were  consumers  (end-users)  of 
motor  gasoline  sold  by  any  of  the  48 
retailers. 

In  the  past  we  have  adopted  a 
presumption  that  end-users  or  ultimate 
consumers  whose  businesses  are 
unrelated  to  the  petroleum  industry  are 
injured  by  the  alleged  overcharges 
settled  in  a  consent  order.  Texas  Oil  & 
Gas  Corporation  12  DOE  1 85.069  at 
8a209  (1984).  We  will  adopt  that 
presumption  in  this  case.  The  fuel  costs 
of  these  business  end-users  are  only 
one.  indistinguishable  component  of 
their  prices  for  goods  and  services.  In 
addition,  this  group  was  not  generally 
subject  to  price  controls  during  the 
consent  order  periods.  Thus,  an  analysis 
of  the  impact  of  the  increased  cost  of 
petroleum  products  on  the  final  prices  of 
non-petroleum  products  and  services 
would  be  beyond  the  scope  of  a  refund 
proceeding.  Therefore,  end-users  who 
document  their  purchase  volumes  from 
any  of  the  48  gasoline  retailers  will  be 
found  to  have  made  a  sufficient  showing 
of  injury. 

Although  it  is  most  likely  that  those 
claiming  refunds  will  be  end-users,  it  is 


possible  that  some  of  the  claimants  may 
be  considered  resellers.  For  example, 
car  rental  companies  are  resellers. 
Standard  Oil  Co.  (Indiana)/The  Hertz 
Corp.:  .Avis.  Inc..  11  DOE  ^1 85.202  (1983). 
Generally,  resellers  must  demonstrate 
injury  by  showing  that  they  did  not  pass 
the  possible  overcharges  on  to  their  own 
customers.  However,  we  recognize  that 
the  expensive  and  time  consuming 
process  of  gathering  the  types  of  data 
needed  to  support  a  claim  of  injury  may 
discourage  many  small  claimants  from 
filing  refund  applications.  Failure  to 
allow  simphfied  application  procedures 
for  small  claims  could  operate  to 
deprive  injured  parties  of  the 
opportunity  to  obtain  a  refund. 
Therefore,  we  will  adopt  a  presumption 
in  this  case,  as  we  have  in  the  past,  that 
claimants  seeking  refunds  up  to 
$5,000.00  were  injured  by  the  alleged 
overcharges.  Texas  Oil  fr  Ga<! 
Corporation.  12  DOE  <]  85.069  (1984). 

With  respect  to  applicants  who 
demonstrate  that  they  are  entitled  to 
refunds,  we  propose  to  utilize  a 
volumetric  method  of  allocating  refunds. 
Under  this  method,  a  volumetric  refund 
amount  is  calculated  for  each  gasoline 
service  station  by  dividing  the  consent 
order  amount  for  a  particular  service 
station  by  the  number  of  gallons  which 
that  firm  sold  during  the  period  covered 
by  the  consent  order.*  Successful 
claimants  will  receive  refunds  based  on 
their  eligible  purchase  volumes 
multiplied  by  the  volumetric  refund 
amount,  plus  accrued  interest.  However, 
we  also  recognize  that  the  impact  of  a 
firm's  pricing  practices  on  an  individual 


'  As  we  pointed  out  in  footnote  1  dbove.  the  40 
content  orders  in  this  case  affect  51  gasoline  servire 
stutions.  To  derive  the  consent  order  fund  for  CP 
.Marketing  Chevron  Car  Wash,  which  had  two 
owners  dunng  the  audit  period,  we  added  the 
amounts  of  the  consent  orders  entered  into  with 
each  owner.  (Case  .Vumbers  f<EF-0S18  and  HEF- 
0519).  To  determine  the  consent  order  fund  for  a 
single  station  whose  owner  entered  into  a  consent 
order  covering  more  than  one  service  station,  we 
divided  the  consent  order  amount  equally  aiTiong 
the  owner  s  stations  (Case  Numbers  HEF-05U  and 
HEF-05W). 


purchaser  could  have  been  greater,  and 
any  purchaser  is  allowed  to  file  a  refund 
application  based  on  a  claim  that  he 
suffered  a  disproportionate  share  of  the 
overcharges. 

As  in  previous  cases,  we  will 
establish  a  minimum  refund  amount  of 
S15.00  for  first-stage  claims.  We  have 
found  through  our  experience  in  prior 
refund  cases  that  the  cost  of  processing 
claims  in  which  refunds  are  sought  for 
amounts  less  that  $15.00  outweights  the 
benefits  of  restitution  in  those 
situations.  See.  e.g..  Uban  Oil  Co.,  9 
DOE  1185,541  at  85,225  (1982). 

Detailed  procedures  for  filing 
applications  for  refunds  will  be  provided 
i  1  a  final  Decision  and  Order.  Before 
( isposing  of  any  of  the  funds  received  as 
fc  result  of  the  Consent  Order  involved 
i  1  this  proceeding,  we  intend  to 
( ublicize  widely  the  distribution 
process,  to  solicit  comments  on  the 
{.roposed  refund  procedures  and  to 
provide  an  opportunity  for  any  affected 
party  to  file  a  claim.  In  addition  to 
publishing  this  Proposed  Decision  in  the 
Federal  Register,  copies  of  the  Proposed 
Decision  will  be  sent  to  organizations 
which  represent  small  California 
businesses.  These  organizations  should 
be  helpful  in  advising  potential 
claimants  of  this  proceeding. 

B.  Distribution  of  the  Remainder  of  the 
Consent  Order  Funds 

In  the  event  that  money  remains  after 
all  first  stage  claims  have  been  disposed 
of,  undistributed  funds  could  be 
distributed  in  various  ways  in  a  second 
stage  of  this  proceeding.  However,  we 
will  not  be  in  a  position  to  decide  wh.it 
should  be  done  with  any  remaining 
funds  until  the  first  stage  refund 
procedure  is  completed. 
It  Is  Therefore  Ordered  That: 
The  $499,097  refund  amount  supplied 
by  the  48  retailers  pursuant  to  the 
consent  orders  entered  into  with  the 
Department  of  Energy  on  or  about 
Januai-y  18. 1984  will  be  distributed  in 
accordance  with  the  foregoing  Decision. 


Cir 


Mmo.  CA  94507 
Concord.  CA  945 
Danville  CA  945; 
Danville.  CA  945; 
Fairlai.  CA  9493 
Fremont  CA  945 
Hall  Moon  Bay.  ( 
Ha/ward.  CA  94! 
Jamestown.  CA  I 
Uibec.  CA  9324; 
Labec.  CA  9324; 
Livermore.  CA  9" 
Memo  PaiV.  CA  \ 
Mill  Valley.  CA  » 

Milpius.  CA 

Milpitas.  CA  950; 
Milpilas  CA  950: 
Oakland.  CA  94« 
Oakland  CA  94€ 
Oakland.  CA  946 
Oakland  CA  946 
Oakland.  CA  946 
Oakland.  CA  946 
Onnda.  CA  9456 
Pacilica.  CA  040 
Pacitca  CA  940 
Patakjma.  CA  94 
Pinole.  CA  9456- 
Pinole.  CA  9456" 
Pleasant  Hill.  CA 
Sacramento.  CA 
Sacramento.  CA 
Sacramento.  CA 
Salina  CA  9^01 
San  Bruno.  CA  S 
San  Bruno.  CA  S 
San  Frarx:isco.  C 
San  Francisco.  C 
San  Francisco.  C 
San  Jose.  CA  9! 
San  Jose.  CA  9! 
San  Lorenaj,  C/ 
San  Ramon.  CA 
San  Ramon.  CA 
Santa  Cruz.  CA  I 
Santa  Mana.  CA 
Sanu  Mana.  CA 
Santa  Rosa.  CA 
Valleio.  CA  945S 
Valleio.  CA  945S 
Walnut  Creati.  C 


HEF-0509 

HEF-0510 

HEF-05tl 

HEF-0512 

HEF-0513 

HEF-05t4 

HEF-0514 

HEF-0514 

HEF-0514 

HEF-0515 

HEF-0516 

HEF-OSIAT 

HEF-0518  and  I 

HEF-0520 

HEF-052t 

HEF-0522 

HEF-0523 

HEF-0524 

HEF-0525 

HEF-0526 

HEF-0527 

HEF-0528 

HEF-0529 

HEF-0530 

HEF-0531 

HEF-0532 

HEF-0533 

HEF-0534 

HE F -0535 

HE  F -0536 

HEF-0537 

HEF-0538 
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Appendix  A— Cases  HEF-0509  through  HEF-0556 


CNy.  Staw  and  ZIP 


Sveel  address 


Businassname 


CataNo 


Rafcmdpar 


Almo.  CA  94507 _ 

Concord.  CA  94520 

Danvilla  CA  94526 

Danville.  CA  94526 

Fairlsx.  CA  94930 

Fremont  CA  94538 

Han  Moon  Bay.  CA  94016 

Hazard.  CA  94544 

Jamestown.  CA  95327 _ 

Laoec,  CA  93243.....^::^. 

Labec  CA  93243  ^.L.A 

Livermce.  CA  94$S0 J. 

Menio  ParX.  CA  94025...d. 

MHI  Valley.  CA  94941 _. 

Milprtas.  CA „.., 

MilfHtas  CA  95035 

Milpitas.  CA  95035 

Oakland.  CA  94605 

Oakland,  CA  94807 

Oakland,  CA  94807 

Oakland,  CA  94610 

Oakland.  CA  94611 

Oakland.  CA  94607 _ 

Onnda.  CA  94563 _ _.. 

Pacilca.  CA  04044 _ 

PacHica,  CA  94044 

Patakjma.  CA  94952 

Pinole.  CA  94564 „ 

Pinole  CA  94564 _ 

Pleasant  HUI.  CA  94523 

Sacramento.  CA  93454 „ 

Sacramento,  CA  95825 _. 

Sacramento.  CA  95627 

Saiina  CA  94^ 

San  Bruno.  CA  94066 

San  Bruno.  CA  94066 _. 

San  Francisco.  CA  94123 

San  Francisco.  CA  94123 

San  Francisco.  CA  94123 

San  Jose,  CA  951 1 1 

San  Jose,  CA  95129 

San  Lorento.  CA  94580 


3U7  Danville  Blvd 

2484  CHivera  Rd 

485  San  Ramon  Valay  Rd..... 
530  San  Ramon  Valley  Blvd.. 
1942  Sir  Francis  Drake  Blvd.. 

5300  Mowry  Ave 

375  Cabrillo  Hwy 

261 15  Hesperian  Blvd 

18151  Higriway  108 

Star  Route.  Bo»  23 

Int  Hwy  S  A  Grapavin* 

1253  Portola  Ave 

125  Sharon  Park  Or 

105  Tiburon  Btvd 

1490  S  Park  Viclona „ 

12  N.  Park  Vknona 

27  S  Park  Vctoria 

3101  gem  Ave 

889  W  Grand  Ave 

lOtti  and  Webatar 

3500  LakesNxe  Ava 

esso  Moraga  B»vd 

609  Oak  St 

9  Onnda  Way 

Aura  Vista  &  Paknstlo 

4475  Court  Highway 

5153  OM  Redwood  Hwy 

2695  Pinola  VaMy  Rd 

700  Tannant  Ava 

2252  MoraiO  Ava 

8099  Folsom  Blvd 

2105  Ardao  Way , 

3300  Bradshaw  Rd 

151  N  Kem 

2901  Snaath  Una 

2101  San  Bruno  Ava 

377  6th  St 

1790  Lombard  SI 

2301  Lombard  Si 

3151  Sentar  Rd 


San  Ramon.  CA  94563.... 
San  Ramon.  CA  94583.... 


Sanu  Cruz.  CA  95060... 
SanuMana.CA  93454., 
Santa  Mana.CA  93454., 
Santa  Rosa  CA  95405.. 
Vaiieio,  CA  94590.. 
Valleio.  CA  94590.. 


Walnul  Creek.  CA  94596.. 


1699  Saratoga-Sunnyvale  Rd.. 

15526  Hespenan  Btvd 

2735  Crow  Canyon  Rd 

2747  Crow  Canyon  Rd 

805  Ocean  SI 

734  E.  Mam  Si 

18111  S  Broadway -„ 

164  Calisloga  Rd 

4375  Sonoma  Blvd.— 

3288  Sonoma  Blvd 

2900  N  Main  St 


Hal  Abel's  Chevron 

Tarry  PA^jovem's  Shell 

CP  Markebng  Chevron  Car  Wath... 

Walts  Danville  Chevron,  Inc 

Robert  J  HeaW  Shalt ; 

Mowry  Chevron ^ 

Kan's  Chevron  Servica...u.~ 

Bud's  Exxon  Service J. 

Chip's  Ctievron  Saivica.j— 

Grapevine  Shell i 

Grajsevine  Texaco \ 

Sieve's  Exxon .j 

Sharon  Heighta  Stwll i. ~ 

Don  SkiWng  Chevron  Satvica 

Parktown  Chevron 

Jerry's  Shell  Service ^ -.... 

Union  Park  Servica i _ _ 

Kim's  Mobil i 

A-1  Arco 

Kan  Baits  Towing  San«ioe 

Slave  Homer  Chevron  Service 

Monldair  Chevron 

Bubble  Machine 

Dietnch  Onnda  Shall .) 

Paolic  Manor  Shall j — 

Pacifica  Shell i 

Jim's  Texaco  Servica...... 

Pinole  Valley  Chevron..... 

Ya  Olde  Pump  House 

Suds  Machine  Chevron  Car  Waah.. 

Walt  Freeman  Chevron _ 

Harv's  Sacramento  Car  Wash 

Jerry  Bullard  Chevron 

Paul  Provost  Chevron  ...i 

George's  Circle  Sarvice.» 

Shelter  Creek  Chevron... 

Lazar  Super  Shell _ 

Lombard  Chevron  Sennce 

Manna  Chevron  Service  Center 

Ben  Sosbee's  Chevron  Servica 

Lee  Kreger's  Chevron ..._ 

Car  Wash  Sannces _ 

Crow  Canyon  Shell 

Nelson's  Service  Center,  Inc...- 

Bob's  Chevron  Service.- 

Doug  Meyers  Chevron  Service 

Santa  Maria  Chevron..... 

St  Francis  Texaco 

Bin  Pendergast  A  Son  Chevran 

Vale  Vista  Chevron „ 

Howard  OeRoven  Shel 


HEF-0510 

HEF-0552 

HEF-0518  and  HEF-0519 

HEF-0555 

HEF.0529 

HEF-0538 

HEF-0532 

HEF-0511 

HEF-0517 

HEF-0526 

HEF-0527 

HEF-0550 

HEF-0S45 

HEF-0547 

HEF-0541 

HEF-0530 

HEF-0553 

HEF-0533 

HEF-0509 

HEF-0514 

HEF-0549 

HEF-0514 

HEF-0514 

HEF-0522 

HEF-0S40 

HEF-054n 

HEF-0531 

HEF-0514 

HEF-0556 

HEF-0551 

HEF-0524 

HEF-0528 

HEF-0515 

HEF-0542 

HEF-0525 

HEF-0546 

HEF-0S35 

HEF-0536 

HEF-0537 

HEF-0512 

HEF-0534 

HEF-0516 

HEF-O520 

HEF-0539 

HEF-0513 

HEF-0523 

HEF-0544 

HEF-0548 

HEF-0543 

HEF-0554 

HEF-0521 


SO  015799 
0.026749 
0  021402 
0.031749 
0.005267 
0026382 
0.037180 
0.039255 
0.029607 
0.029673 
0.020064 
0.015627 
0.003891 
0034252 
0.026687 
0023351 
0.051905 
0.009720 
0.024006 
0.039755 
0.011661 
0.024263 
0.026178 
0015456 
0.003826 
0019662 
0.001531 
0.028196 
0.033722 
0.021488 
0.018734 
0.014304 
0.034095 
0.014544 
0.013915 
0.024065 
0.015960 
0033818 
0.015558 
0.028092 
0.026926 
0.02S501 
0.011276 
0.017601 
0.030766 
0.020372 
0.033960 
0.010101 
0.057185 
0.014194 
0.021173 


Appendix  B 


CaaaNo. 


HEF-0509 

HEF-0510 

HEF-0511 

HEF-0512 

HEF-0513 

HEF-0514 

MEF-0514 

HEF-0514 

HEF-0514 

HEF-0515 

HEF-0516 

HEF-051V 

HEF-0518  and  HEF-0519 

HEF-0520 

HEF-0521 

HEF-0522 

HEF-0523 

HEF-0524 

HEF-0525 

HEF-0526 

HEF-0527 

HEF-0528 

HEF-0529 

HEF-0530 

HEF-0531 

HEF-0532 

HEF-0533 

HEF-0534 

HEF-0535 

HEF-0536 

HEF-0537 

HEF-0538 


Proprielor 


Mantz.  Edwvd  G... 

Abel.  Harold  J 

Adama,  Bud 

Soabee.  Ben.... 

OiOane,  Robert  J.. 

Betta.  Kan 

Belts.  Kan 

Belts,  Ken.— ..-..-.. 

Betts.  Ken 

BuNard.  Jerry.. 


Brooke.  Richard  E. . 
Sooter.  Cadi 


Stuart.  James  and  Vamoo,  Inc.. 

Knssovich.  Andrew  R 

DaRoven.  Howard 

Dietnch.  Bud _ 

Myers.  Doug 

Freemen.  Walter 

Cravines.  George  D - 

Mynk  Robert _ 

Beagley.  Steven _ 

Miller.  Haney  M „. 

Gregory.  Robert : 

Anderson.  Jerry...- 

Daniala.  Jim 

Lord,  KennerG __ 

Kim,  Young  H „ 

Kreger.  Lee _. 

Lazar.  Sam 

Kim.  Sun  S -.. 

Pielsch.  Don „ 

Haavisto.  Vincent  J 


AudK  period 


6/1/79-7/31/60 
8/1/79-4/14/60 

8/1/76-11/13/79 

5/1/60-10/30/80 
6/1/79-1/31/80 
8/1/79-6/25/60 
6/1/79-7/18/60 
6/1/79-6/26/60 

6/13/79-7/17/80 

6/1/79-6/21/60 

6/1/79-1/31/80 

6/1/79-1/6/81 

9/20/79-5/31/80 
6/1/79-4/11/80 
12/15/79-6/10/80 
6/1/79-9/18/79 
6/1/79-4/24/80 
5/1/60-9/30/80 

8/1/79-11/13/79 

8/1/79-6/9/80 

8/1/79-1/29/80 

6/1/79-7/31/80 

7/1/80-11/30/80 

8/1/79-11/8/79 

12/15/79-6/10/80 

8/1/79-11/8/79 

8/1/79-4/10/90 

6/1/80-11/26/80 

6/1/79-1/11/80 

8/1/79-1/11/80 

8/1/79-1/11/80 

12/15/79-5/21/80 


Consent 


$6,500 

7,500 

6.163 

9.700 

9,950 

24.500 

24,500 

24,500 

24,500 

30,000 

12,500 
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Impleinentatjon  of  Special  Refund 
Procedures 

AOCNCV:  Office  of  Hearings  and 
Appeals.  DOE. 

ACTKMi:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  $14,204.00  obtained  as 
the  result  of  a  Consent  Order  which  the 
DOE  entered  into  with  ).A.L  Oil 
Company  Inc.,  a  reseller  of  motor 
gasoline  located  in  Great  Neck.  New 
York. 

DATC  AND  address:  Applications  for 
refund  of  a  portion  of  the  J.A.L  consent 
order  funds  must  be  received  on  or 
before  April  2. 1985.  All  applications 
should  refer  to  Case  Number  HEF-0098 
and  should  be  addressed  to:  Office  of 
Hearings  and  Appeals,  Department  of 
Energy.  1000  Independence  Avenue. 
SW..  Washington.  DC.  20585. 
FOR  FURTNCR  INPORMATION  CONTACT: 
Amy  Resner.  Office  of  Hearings  and 
Appeals.  1000  Independence  Avenue, 
SW..  Washington.  D.C.  20585.  (202)  252- 
6602. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  {  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy.  10  CFR 
205.282(c).  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  decision  relates  to  a 
consent  order  entered  into  by  J.A.L  Oil 
Company  Inc..  which  settled  possible 
pricing  violations  in  the  firm's  sales  of 
motor  gasoline  to  its  customers  during 
the  period  November  1, 1979  through 
April  8. 1980.  A  Proposed  Decision  and 


Order  tentatively  establishing  refund 
procedures  and  soliciting  comments 
^m  the  public  concerning  the 
distribution  of  ).A.L  consent  order  funds 
was  issued  on  August  2, 1984.  49  FH 
32.794  (August  18. 1984). 

Today's  Decision  sets  forth  final 
procedures  and  standards  that  the  DOE 
formulated  to  distribute  the  contents  of 
an  escrow  account  funded  by  {.AX. 
pursuant  to  the  consent  order.  The  DOE 
has  decided  that  a  portion  of  the 
consent  order  funds  should  be 
distributed  to  twenty-eight  first 
purchasers  after  each  has  filed  an 
application  for  refund.  These  purchasers 
were  identified  by  a  DOE  audit,  and 
allotted  funds  based  on  presumptions  of 
injury  which  the  DOE  has  utilized  in 
past  proceedings.  In  addition, 
applications  for  refund  will  be  accepted 
from  purchasers  not  identified  by  the 
DOE  audit. 

As  the  Decision  and  Order  published 
with  this  Notice  indicates,  applications 
for  refunds  may  now  be  filed  by 
customers  who  purchased  motor 
gasoline  from  I.A.L  during  the  audit 
period.  Applications  will  be  accepted 
provided  they  are  received  no  later  than 
90  days  after  publication  of  this 
Decision  and  Order  in  the  Federal 
Register.  The  specific  information 
required  in  an  application  for  refund  is 
set  forth  in  the  Decision  and  Order. 

Dated:  December  20. 1984. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  of 
Energy 

Special  Refund  Procedures 

Name  of  Petitioner.  J.A.L  Oil 
Company,  Inc. 


Date  of  Filing-.  October  13. 1983. 

Case  Number:  HEF-0098. 
December  20, 1984. 

In  accordance  with  the  procedural 
regulations  of  the  Department  of  Energy 
(DOE).  10  CFR  Part  205.  Subpart  V,  the 
Economic  Regulatory  Administration 
(ERA),  on  October  13, 1983,  filed  a 
Petition  for  the  Implementation  of 
Special  Refund  Procedures  with  the 
Office  of  Hearings  and  Appeals  (OHA). 
The  petition  requests  that  the  OHA 
formulate  and  implement  procedures  for 
the  distribution  of  funds  received  in 
connection  with  a  consent  order  that 
ERA  entered  into  with  ).A.L  Oil 
Company,  Inc.  (J.A.L.). 

I.  Background 

).A.L  is  a  "reseller"  of  motor  gasoline 
as  that  term  was  defined  in  10  CFR 
212.31  and  is  located  in  Great  Neck. 
New  York.  A  DOE  audit  of  the  firm's 
records  revealed  possible  pricing 
violations  amounting  to  $25,140.30  with 
respect  to  sales  of  motor  gasoline  during 
the  period  November  1, 1979  through 
April  g.  1980.(7)  In  order  to  settle  all 
claims  and  disputes  between  J.A.L.  and 
the  DOE  regarding  the  firm's  sales  of 
motor  gasoline  during  the  audit  period, 
J.A.L  and  the  DOE  entered  into  a 
consent  order  on  May  15, 1981.  The 
Consent  Order  refers  to  the  ERA'S 
allegations  of  overcharges,  but  notes 
that  no  findings  of  violations  were 
made.  Additionally,  the  Consent  Order 
states  that  the  consent  order  firm  does 
not  admit  that  it  committed  any  such 
violations.  Finally  according  to  the  J.AX. 
consent  order,  the  firm  agreed  to  deposit 
$14,204.00  (including  interest  through 
December  31, 1980)  into  an  interest 
bearing  escrow  account  for  the  ultimate 
distribution  by  DOE.  This  Decision 
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concerns  the  distribution  of  the 
$14,204.00.  which  J.A.L  paid  to  DOE  on 
November  20, 1982.  plus  interest  which 
the  account  has  accrued  to  date. 

On  August  2, 1984.  we  issued  a 
Proposed  Decision  and  Order  (PD&O) 
setting  forth  a  tentative  plan  for  the 
distribution  of  the  J.A.L  consent  order 
funds.  49  FR  32.794  (August  16. 1984). 
We  stated  in  the  PD&O  that  the  basic 
purpose  of  a  special  refund  proceeding* 
is  to  make  restitution  for  injuries  which 
were  probably  suffered  as  a  result  of 
alleged  or  actual  violations  of  the  DOE 
regulations.  In  order  to  effect  restitution 
in  this  proceeding,  we  tentatively 
determined  to  rely,  in  part,  on  the 
information  contained  in  the  ERA  audit 
file.  We  observed  that  this  approach 
was  warranted  based  upon  our 
experience  in  prior  Subpart  V  cases 
where  all  or  most  of  the  purchasers  of 
the  firm's  products  are  identified  in  the 
audit  file,  see,  e.g.,  Marion  Corp.,  12 
DOE  1 85,014  (1984)  (Marion).  We  also 
noted  that  under  such  circumstances,  a 
more  precise  determination  with  respect 
to  the  identity  of  the  allegedly 
overcharged  parties  was  possible.  At  the 
same  time,  we  recognized  that  there 
may  have  been  other  purchasers  who 
were  not  identified  by  the  ERA  audit, 
who  were  possibly  injured  as  a  result  of 
l-A.L's  pricing  practices  during  the  audit 
period,  and  who  would  therefore  be 
entitled  to  a  portion  of  the  consent  order 
funds. 

A  copy  of  the  PD&O  was  published  in 
the  Federal  Register  and  comments  were 
solicited  regarding  the  proposed  refund 
procedures.  In  addition,  a  copy  of  the 
PD&O  was  sent  to  each  purchaser 
identified  in  the  ERA  audit  file.(2)  While 
none  of  I.A.L's  customers  filed 
comments  on  the  proposed  procedures, 
comments  were  filed  on  behalf  of  the 
State  of  New  Mexico.  These  comments, 
however,  discuss  the  distribution  of  any 
residual  funds  in  a  subsequent 
proceeding.  The  purpose  of  this  Decision 
and  Order  is  limited  to  establishing 
procedures  to  be  used  for  filing  and 
processing  claims  in  the  first  stage  of  the 
J.A.L.  refund  proceeding.  This  Decision 
sets  forth  the  information  that  a 
purchaser  of  J.A.L.  products  should 
submit  in  an  Application  for  Refund  in 
order  to  establish  eligibility  for  a  portion 
of  the  consent  order  funds.  The 
formulation  of  procedures  for  the  final 
disposition  of  any  remaining  funds  will 
necessarily  depend  on  the  size  of  the 
fund.  See  Office  of  Enforcement,  9  HOE 
\  82.508  (1981).  Therefore,  it  would  be 
premature  for  us  to  address  at  this  time 
the  issues  raised  by  the  state's 
comments  concerning  the  disposition  of 
any  funds  remaining  after  all  the 


meritorious  first-stage  claims  have  been 
paid. (J) 

IL  Refund  Procedures  I 

The  procedural  Regulations  of  the  DOE 
set  forth  general  g/iidelines  to  be  used 
by  the  OIIA  in  formulating  and 
implementing  a  plan  of  distribution  for 
funds  received  as  a  result  of  an 
enforcement  proceeding.  10  CFR  Part 
205.  Subpart  V.  The  Subpart  V  process 
may  be  used  in  situations  where  the 
DOE  is  unable  to  identify  readily  those 
persons  who  likely  were  injured  by 
alleged  overcharges  or  to  ascertain 
readily  the  amount  of  such  persons' 
injuries.  For  a  more  detailed  discussion 
of  Subpart  V  and  the  authority  of  the 
OHA  to  fashion  procedures  to  distribute 
refunds,  see  Office  of  Enforcement.  9 
DOEf  82508  (1981).  and  Office  of 
Enforcement.  8  DOE  1  82,597  (1981). 

In  the  PD&O  we  stated  that  during 
DOE'S  audit  of  J.A.L.,  twenty-eight  first 
purchasers  were  identified  as  having 
allegedly  been  overcharged.  We 
recognize  that  the  DOE  audit  file  does 
not  provide  conclusive  evidence  as  to 
the  identity  of  possible  refund  recipients 
or  the  amount  of  money  that  they  should 
receive  in  a  Subpart  V  proceeding.  See 
Armstrong  and  Associations/City  of 
San  Antonio.  10  DOE  ^  85,050  at  88,259 
(1983).  Nevertheless,  the  information 
contained  in  the  audit  file  can  be  used 
for  guidance  in  fashioning  a  refund  plan 
which  is  likely  to  correspond  more 
closely  to  the  injuries  probably 
experienced  than  would  a  distribution 
plan  based  solely  on  a  volumetric 
approach.  Marion  at  88,031.  In  previous 
cases  of  this  type,  we  have  proposed 
that  the  lists  of  customer  names  and 
alleged  overcharges  attributed  to  each, 
which  were  provided  by  the  ERA  audit, 
should  be  utilized  in  reaching  a 
determination  on  how  the  funds  in  the 
escrow  accounts  should  be  distributed. 
See.  e.g..  Bobs  Oil  Co..  12  DOE  I  85,024 
(1984):  Brown  OH  Co.,  12  DOE  I  85,028 
(1984).  The  twenty-eight  first  purchasers 
identified  by  the  audit,  along  with  the 
share  of  settlement  funds  allotted  to 
each,  are  listed  in  the  Appendix. 

Identification  of  first  purchasers  is 
only  the  first  step  in  the  distribution 
process.  We  must  also  determine 
whether  these  first  purchasers  were 
actually  injured,  or  whether  they  passed 
through  the  alleged  overcharges.  As  we 
stated  in  the  PD&O,  we  will  also  adopt 
certain  presumptions  in  order  to 
distribute.the  escrow  account  in  this 
case.  Presumptions  in  refund  cases  are 
specifically  authorized  by  applicable 
DOE  procedural  regulations.  Section 
205.282(e)  of  those  regulations  states 
that: 


|ijn  establishing  standards  and  procedures 
for  implementing  refund  distributions,  the 
Office  of  Hearings  and  Appeals  shall  take 
into  account  the  desirability  of  distributing 
the  refunds  in  an  efficient,  effective  and 
equitable  manner  and  resolving  to  the 
maximum  extent  practicable  all  outstanding 
claims.  In  order  to  do  so.  the  standards  for 
evaluation  of  individual  claims  may  be  based 
upon  appropriate  presumptions. 

10  CrR  205.282(e).  The  presumptions  we 
will  adopt  in  this  case  are  used  to  permit 
claimants  to  participate  in  the  refund 
process  without  incurring 
disproportionate  expenses,  and  to 
enable  OHA  to  consider  the  refund 
applications  in  the  most  efficient  way 
possible  in  view  of  the  limited  resources 
available.  As  in  previous  special  refund 
procedures,  in  this  case  we  will  adopt  a 
presumption  of  injury  with  respect  to 
small  claims. 

The  presumption  that  claimants 
seeking  smaller  refunds  were  injured  by 
the  pricing  practices  settled  in  the  J.A.L. 
consent  order  is  based  on  a  number  of 
considerations.  See,  e.g..  Vban  OH  Co.,  9 
DOE  ^  82.541  (1982).  As  we  have  noted 
in  many  previous  refund  decisions,  there 
may  be  considerable  expenses  involved 
in  gathering  the  types  of  data  needed  to 
support  a  detailed  claim  of  injury.  In 
order  to  prove  such  a  claim,  an 
applicant  must  compiU  and  submit 
detailed  factual  infdrmation  regarding 
the  impact  of  alleged  overcharges  which 
took  place  many  years  ago.  This 
procedure  is  generally  time-consuming 
and  expensive,  and  in  the  case  of  small 
claims,  the  cost  (to  the  firm)  of  gathering 
this  factual  information,  and  the  cost  (to 
OHA)  c  f  analyzing  it,  may  be  many 
times  tl  e  expected  refund  amount. 
Failure  to  allow  simplified  application 
procedi.res  for  small  claims  could 
therefore  operate  to  deprive  injured 
parties  of  the  opportunity  to  obtain  a 
refund.  The  use  of  presumptions  is  also 
desirable  from  an  administrative 
standpoint,  because  it  allows  OHA  to 
process  a  large  number  of  routine  refund 
claims  quickly,  and  use  its  limited 
resources  more  efficiently.  Finally,  these 
smaller  claimants  did  purchase  covered 
products  from  J.A.L.  and  were  in  the 
chain  of  distribution  where  the  alleged 
overcharges  occurred.  Therefore,  they 
bore  some  impact  of  the  alleged 
overcharges,  at  least  initially.  The 
presumption  eliminates  the  need  for  a 
claimant  to  submit  and  the  OHA  to 
analyze  detailed  proof  of  what 
happened  downstream  of  that  initial 
impact. 

Under  the  presumption  we  are 
adopting,  a  reseller  or  retailer  claimant 
will  not  be  required  to  submit  any 
additional  evidence  of  injury  beyond 
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purchase  volumes  if  its  refund  claim  is 
based  on  purchases  below  a  threshold 
level.  Previous  OHA  refund  decisions 
have  expressed  the  threshold  either  in 
terms  of  a  ceiling  on  purchases  from  the 
consenting  firm,  or  as  a  dollar  refund 
amount.  However,  in  Texas  Oil  &  Gas 
Corp..  12  DOE  1  85.069  (1964).  we  noted 
that  describing  the  threshold  in  terms  of 
a  dollar  amount  rather  than  a  purchase 
volume  figure  would  better  effectuate 
our  goal  of  facilitating  disbursements  to 
applicants  seeking  relatively  small 
refunds.  Id.  at  88.210.  We  believe  that 
the  same  approach  should  be  followed 
in  this  case.  The  adoption  of  a  threshold 
level  below  which  a  claimant  is  not 
required  to  submit  any  further  evidence 
of  injury  beyond  volumes  purchased  is 
based  on  several  factors.  As  noted 
above,  we  are  especially  concerned  that 
the  cost  to  the  applicant  and  the 
government  of  compiling  and  analyzing 
information  sufficient  to  show  injury  not 
exceed  the  amount  of  the  refund  to  be 
gained.  In  this  case,  where  the  consent 
order  fund  is  small,  the  refund  amount  is 
fairly  low.  and  the  time  period  of  the 
consent  order  was  quite  distant,  we 
believe  that  the  establishment  of  a 
presumption  of  injury  for  all  claims  of 
$5,000  is  reasonable.  See  Texas  Oil  & 
Gas  Corp..  12  DOE  \  85.069  (1984):  Office 
of  Special  Counsel:  In  the  Matter  of 
Conoco,  inc..  11  DOE  1  85.226  (1984)  and 
cases  cited  therein.  In  the  PDAO  we 
stated  that  after  analysis  of  the 
information  in  the  record,  it  appears  that 
all  twenty-eight  of  JA.L's  customers 
listed  on  the  Appendix  made  small 
purchases  of  J.A.L's  products. 

On  the  basis  of  the  information  in  the 
record,  and  after  adopting  a 
presumption  of  injury  with  respect  to 
customers  who  made  small  purchases, 
refunds  will  be  authorized  to  the  twenty- 
eight  purchasers  for  the  shares  of  the 
settlement  amount  indicated,  plus  a 
propdrtionafe  share  of  the  accrued 
interest  to  date.(-l)  As  we  explained  in 
the  PD40.  we  believe  that  using  the 
information  in  the  ERA  audit  file  along 
with  certain  presumptions  in  order  to 
distribute  the  J.A.L.  escrow  funds  to  the 
identified  purchasers,  is  equitable, 
administratively  efficient,  and  the  most 
appropriate  method  of  accomplishing 
restitution  in  this  proceeding.  However, 
in  order  to  actually  receive  a  refund 
each  customer  will  still  be  required  to 
file  an  application  for  refund  in  this 
proceeding  [See  discussion  infra).  If 
additional  meritorious  claims  are  filed, 
we  will  adjust  the  figures  listed  in  the 
Appendix  accordingly.  Actual  refunds 
will  be  determined  only  after  analyzing 
all  appropriate  claim8.(5)  Finally  as  we 
indicated  in  the  PD&O.  we  will  establish 


a  minimum  amount  of  $15  for  refund 
claims.  We  have  found  through  our 
experience  in  prior  refund  cases  that  the 
cost  of  processing  claims  in  which 
refunds  are  sought  for  amounts  less  than 
$15  outweighs  the  benefits  of  restitution 
in  those  situations.  See,  e.g.,  Uban. 
supra  at  85.225.  See  also  10  CFR 
205.286(b).  No  comments  were  received 
with  regard  to  the  refund  procedures 
proposed  in  the  PDftO.  Accordingly,  for 
the  reasons  stated  in  the  PD&O  we  will 
implement  those  proposals. 

III.  Applications  for  Refund 

We  have  determined  that  the 
procedures  described  in  the  PD&O  are 
the  most  equitable  and  efficacious 
means  of  distributing  the  ].A.L  consent 
order  funds.  Accordingly,  we  shall  now 
accept  applications  for  refunds  from 
customers  who  purchased  motor 
gasoline  from  J.A.L.  during  the  audit 
period.  As  we  proposed,  the  consent 
order  funds  will  be  distributed  to  the 
firms  that  the  ERA  alleged  in  its  audit 
were  overcharged  by  J.A.L,  provided 
each  files  an  application,  as  well  as  to 
other  eligible  customers  of  J.A.L  who 
apply  for  a  refund. 

In  order  to  receive  a  refund  each 
claimant  will  be  required  to  submit  with 
its  application,  either  a  schedule  of  its 
monthly  purchases  of  motor  gasoline 
from  J.A.L  or  a  statement  verifying  that 
it  purchases  motor  gasoline  from  J.A.L 
and  is  willing  to  rely  on  the  data  in  the 
audit  file.  Claimants  must  indicate,  as 
well,  whether  they  have  previously 
received  a  refund,  from  any  source,  with 
respect  to  the  alleged  overcharges 
identified  in  the  ERA  audit  underlying 
this  proceeding.  Purchasers  not 
identified  by  the  ERA  audit  will  be 
required  to  provide  specific  information 
concerning  the  date,  place,  and  volume 
of  product  purchased,  the  name  of  the 
firm  from  which  the  purchase  was  made, 
and  the  extent  of  any  injury  alleged.  A 
purchaser  must  indicate,  as  well,  how  it 
used  the  J.A.L  product,  i.e.,  whether  it 
was  a  reseller  or  ultimate  consumer. 
Each  applicant  must  also  state  whether 
there  has  been  a  change  in  ownership  of 
the  firm  since  the  audit  period,  and  must 
provide  the  names  and  addresses  of  any 
other  owners.  If  there  has  been  a  change 
in  ownership,  the  applicant  should 
either  state  the  reasons  why  the  refund 
should  be  paid  to  the  applicant  rather 
than  the  other  owners  or  provide  a 
signed  statement  from  the  other  owners 
indicating  that  they  do  not  claim  a 
refund. 

All  applications  must  be  filed  in 
duplicate  and  must  be  received  within 
90  days  after  publication  of  this 
Decision  and  Order  in  the  Federal 
Register.  A  copy  of  each  application  will 


be  available  for  public  inspection  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals.  Any  applicant 
who  believes  that  its  application 
contains  confidential  information  must 
so  indicate  and  submit  two  additional 
copies  of  its  application  from  which  the 
information  that  the  applicant  claims  is 
confidential  has  been  deleted.  Each 
application  must  also  include  the 
following  statement:  "I  swear  (or  affirm) 
that  the  information  submitted  is  true 
and  accurate  to  the  best  of  my 
knowledge  and  belief."  See  10  CFR 
205.283(c):  18  U.S.C.  1001.  In  addition, 
the  applicant  should  furnish  us  with  the 
name  and  telephone  number  of  a  person 
who  may  be  contacted  by  this  Office  for 
additional  information  concerning  the 
application.  All  applications  should 
refer  to  Case  Number  HEF-0098  and 
should  be  sent  to:  Office  of  Hearings 
and  Appeals.  Department  of  Energy. 
1000  Independence  Ave..  SW.. 
Washington.  DC.  20585. 
It  Is  Therefore  Ordered  That: 

(1)  Applications  for  refunds  from  the 
funds  remitted  to  the  Department  of 
Energy  by  J.A.L.  Oil  Company,  Inc. 
pursuant  to  the  consent  order  executed 
on  May  15. 1961.  may  now  be  filed. 

(2)  All  applications  must  be  filed  no 
later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
Register. 

(3)  This  is  a  final  order  of  the 
Department  of  Energy. 

Dated:  December  20. 1964. 
George  B.  Breznay. 
Director.  Office  of  Hearings  and  Appeals. 

FootnolM 

(7)  The  ERA,  in  this  case,  conducted  its 
audit  based  on  a  sample  of  the  firm's  records. 
The  auditors  first  identified  alleged 
overcharges  in  November  and  December 
1979,  and  January  1980.  They  then 
extrapolated  from  those  figures  to  arrive  at 
an  estimate  of  alleged  overcharges  through 
April  8. 1980. 

(2)  Some  of  the  copies  of  the  PD&O  which 
were  sent  to  the  identiPied  purchasers  were 
returned  unclaimed.  We  attempted  to  contact 
these  purchasers,  but  we  were  unable  to  do 
so.  While  copies  of  this  Final  Decision  and 
Order  will  not  be  sent  to  these  purchasers, 
each  may  still  submit  an  appUcation  for 
refund  in  this  proceeding. 

[3]  Furthermore,  these  comments  have 
virtually  no  bearing  on  this  proceeding.  As 
we  have  stated  previously,  we  request  states 
to  participate  only  in  those  cases  where  they 
can  demonstrate  a  significant  interest  and  in 
which  they  can  participate  in  a  meaningful 
and  constructive  way.  See  August  1. 1984 
letter  to  Johanna  McCully-Bonner.  Assistant 
Attorney  General  for  Texas,  in  reference  to 
request  to  participate  in  sixty-six 
proceedings.  We  note  that  in  this  instance 
there  is  no  apparent  connection  between  the 


violations  alleged  in  this  proceeding  and  the 
interests  of  New  Mexico  and  its  citizens.  The 
motor  gasohne  in  this  case  was  sold  solely  in 
the  State  of  New  York. 

[4]  The  share  of  the  escrow  fund  which  the 
listed  purchasers  may  receive  represents  57% 
of  the  amount  each  was  allegedly 
overcharged,  and  is  consistent  with  the  terms 
of  the  consent  order  which  settled  57%  of  the 
total  amount  of  alleged  overcharges 
identiHed  by  the  audit. 

(5)  Purchasers  identified  in  the  ERA  audit 
as  having  allegedly  been  overcharged  may 
also  submit  information  to  show  that  they  are 
entitled  to  larger  refunds  than  those  indicated 
in  the  Appendix. 

APPEMOa 
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BILUNO  CODE  S4S0-01-II 


Implementation  of  Special  Refund 
Procedures 

agency:  O^ce  of  Hearings  and 
Appeals,  DOE. 


ACTION:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
annotmces  the  procedures  for 
disbursement  of  $28,483.59  obtained  as 
the  result  of  a  Consent  Order  which  the 
DOE  entered  into  with  Reinhard 
Distributors,  Inc.,  a  reseller  of  petroleum 
products  located  in  Kent,  Washington. 
DATE  AND  ADDRESS:  Applications  for 
refund  of  a  portion  of  the  Reinhard 
consent  order  funds  must  be  received  on 
or  before  April  2. 1085.  All  applications 
should  refer  to  Case  Number  HEF-0163 
and  should  be  addressed  to:  OfHce  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington.  D.C.  20585. 
FOR  FURTHER  INFORMATKM  CONTRACT: 
Amy  Resner,  Office  of  Hearings  and 
Appeals  1000  Independence  Avenue, 
SW.,  Washington,  D.C.  20585  (202)  25^ 
6602. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  9  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(c),  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  decision  relates  to  a 
consent  order  entered  into  by  Reinhard 
Distributors,  Ina,  which  settled  possible 
pricing  violations  in  the  firm's  sales  of 
reHned  petroleum  products  to  its 
customers  during  the  period  November 
1. 1973  through  May  15. 1974.  A 
Proposed  Decision  and  Order  tentatively 
establishing  refund  procedures  and 
soliciting  comments  from  the  public 
concerning  the  distribution  of  the 
Reinhard  consent  order  funds  was 
issued  on  July  13, 1984.  49  FR  30105  (July 
26. 1984). 

Today's  Decision  sets  forth  final 
procedures  and  standards  that  the  DOE 
formulated  to  distribute  the  contents  of 
an  escrow  account  funded  by  Reinhard 
pursuant  to  the  consent  order.  The  DOE 
has  decided  that  a  portion  of  the  i 

consent  order  funds  should  be 
distributed  to  six  first  purchasers  after 
each  has  Bled  an  application  for  refund. 
These  purchasers  were  identiHed  by  a 
DOE  audit,  and  allotted  funds  based  on 
presumptions  of  injury  which  the  DOE 
has  utilized  in  past  proceedings.  In 
addition,  applications  for  refund  will  be 
accepted  from  purchasers  not  identifled 
by  the  DOE  audit. 

As  the  Decision  and  Order  published 
with  this  Notice  indicates,  applications 
for  refunds  may  now  be  filed  by 
customers  who  purchased  petroleimi 
products  from  Reinhard  during  the  audit 
period.  Applications  will  be  accepted 
provided  they  are  received  no  later  than 


90  days  after  publication  of  this 
Decision  and  Order  in  the  Federal 
Register.  The  specific  information 
required  in  an  application  for  refund  is 
set  forth  in  the  Decision  and  Order. 

Dated:  December  20, 1984. 
Geor^  B.  Brsmay, 

Director,  Office  of  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  ai 
Energy 

Special  Refund  Procedures 

Name  of  Firm:  Reinhard  Distributors, 
Inc. 

Date  of  Filing:  October  13, 1983. 

Case  Number  HEF-0163. 
December  20. 1984. 

In  accordance  with  the  procedural 
regulations  of  the  Department  of  Energy 
(DOE),  10  CFR  Part  205.  Subpart  V,  the 
Economic  Regulatory  Administration 
(ERA),  on  October  13, 1983,  filed  a 
Petition  for  the  Implementation  of 
Special  Refund  Procedures  with  the 
Office  of  Hearings  and  Appeals  (OHA). 
The  petition  requests  that  the  OHA 
formulate  and  implement  procedures  for 
the  distribution  of  funds  received  in 
connection  with  a  consent  order  that 
ERA  entered  into  with  Reinhard 
Distributors,  Inc.  (Reinhard). 

I.  Backgroimd 

Reinhard  is  a  "reseller-retailer"  of 
"covered"  products  as  those  terms  were 
defined  in  10  CFR  212.31,  and  is  located 
in  Kent,  Washington.  A  DOE  audit  of  the 
firm's  records  revealed  possible  pricing 
violations  with  respect  to  the  firm's 
sales  of  No.  1  heating  oil  and  No.  2 
diesel  fuel,  during  the  period  November 
1, 1973,  through  April  30. 1974,  and  with 
respect  to  regular  and  premiimi  motor 
gasoline  sales  during  the  period 
November  1, 1973,  through  May  15, 1974. 
In  order  to  settle  all  claims  and  disputes 
between  Reinhard  and  the  DOE 
regarding  the  firm's  sales  of  these 
refined  petroleum  products  during  the 
audit  period,  Reinhard  and  the  DOE 
entered  into  a  consent  order  on 
September  14, 1979,  in  which  the  firm 
agreed  to  make  refunds  amounting  to 
$89,530.24  (including  interest).  The 
Consent  Order  refers  to  the  ERA's 
allegations  of  overcharges,  but  notes 
that  no  findings  of  violations  were 
made.  Additionally,  the  Consent  Order 
states  that  the  consent  order  firm  does 
not  admit  that  it  committed  any  such 
violations.  According  to  the  Reinhard 
consent  order,  the  alleged  overcharges 
affected  three  classes  of  customers. 

Separate  processes  were  established 
by  which  Reinhard  would  make  refunds 
directly  to  its  customers  who  were 
allegedly  injured,  as  well  as  place  funds 
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in  escrow  for  DOE  to  distribute.  First, 
$67,702.49,  representing  alleged 
overcharges  on  sales  of  gasoline  to  end 
users,  was  to  be  refunded  directly  to 
customers  by  Reinhard's  reducing  the 
selling  price  of  gasoline  at  each  of  its 
retail  ser\'ice  stations.  Second,  $1,243.78 
was  to  be  refunded  directly  by  Reinhard 
to  Puget  Power  of  Believue.  Washington. 
in  settlement  of  alleged  overcharges  to 
that-company  with  respect  to  sales  of 
No.  2  diesel  oil.  Third.  $20,583.97, 
representing  100  percent  of  the  alleged 
overcharges  with  respect  to  sales  of 
gasoline  to  certain  wholesale  purchasers 
and  alleged  overcharges  relating  to  sales 
of  No.  2  diesel  oil  and  No.  1  heating  oil 
to  both  end-users  and  wholesale 
purchasers,  was  to  be  deposited  by 
Reinhard  into  an  interest-bearing 
escrow  account  for  ultimate  distribution 
by  IXDE.  As  a  result  of  the  decontrol  of 
gasoline  in  January  1981.  Reinhard  was 
unable  to  refund  the  entire  567,702.49 
slated  to  be  made  through  price 
reductions.  It  therefore  submitted  to 
DOE  an  additional  $4,899.62  (including 
closeout  interest),  for  a  total  escrow 
amount  of  $25,483.59.  This  Decision 
concerns  the  distribution  of  the 
$25,483.59  that  Reinhard  deposited  into 
the  escrow  account,  plus  accrued 
interest  to  date. 

On  July  13. 1984,  we  issued  a  Proposed 
Decision  and  Order  (PD&O)  setting  forth 
a  tentative  plan  for  the  distribution  of 
the  Reinhard  consent  order  funds.  49  FR 
3010S  (July  26. 1984).  We  stated  in  the 
PD&O  that  the  basic  purpose  of  a 
special  refund  proceeding  is  to  make 
restitution  for  injuries  which  were 
probably  suffered  as  a  result  of  alleged 
or  actual  violations  of  the  DOE 
regulations.  In  order  to  effect  restitution 
in  this  proceeding,  we  tentatively 
determined  to  rely,  in  part,  on  the 
information  contained  in  the  ERA  audit 
file.  We  observed  that  this  approach 
was  warranted  based  upon  our 
experience  in  prior  Subpart  V  cases 
where  all  or  most  of  the  purchasers  of 
the  firm's  products  are  identified  in  the 
audit  file,  see,  e.g..  Marion  Corp..  12 
DOE  1  85,014  (1984)  [Marion).  We  also 
noted  that  under  such  circumstances,  a 
more  precise  determination  with  respect 
to  the  identity  of  the  allegedly 
overcharged  parties  was  possible.  At  the 
same  time,  we  recognized  that  there 
may  have  been  other  purchasers  not 
identified  by  the  ERA  audit  who  may 
have  been  injured  as  a  result  of 
Reinhard's  pricing  practices  during  the 
audit  period  that  would  be  entitled  to  a 
portion  of  the  consent  order  funds. 
Therefore,  procedures  by  which  such 
purchasers  could  establish  a  refund 


claim  in  this  proceeding  were  also 
proposed. 

A  copy  of  the  PD&O  was  published  in 
the  Federal  Register  and  comments  were 
solicited  regarding  the  proposed  refund 
procedures.  In  addition,  a  copy  of  the 
PD&O  was  sent  to  each  purchaser 
identified  in  the  ERA  audit  file.  None  of 
Reinhard's  customers  Hied  comments  on 
the  proposed  procedures.  Comments 
were  filed,  however,  on  behalf  of  eight 
states  relating  to  the  distribution  of  any 
residual  funds  in  a  subsequent 
proceeding.  [1]  These  comments, 
however,  discuss  the  distribution  of  any 
residual  funds  in  a  subsequent 
proceeding.  The  purpose  of  this  Decision 
and  Order  is  limited  to  establishing 
procedures  to  be  used  for  filing  and 
processing  claims  in  the  first  stage  of  the 
Reinhard  refund  proceeding.  This 
Decision  sets  iorcn  ihe  information  that 
a  purchaser  of  Reinhard  products  should 
submit  in  an  Application  for  Refund  in 
order  to  establish  eligibility  for  a  portion 
of  the  consent  order  funds.  The 
formulation  of  procedures  for  the  final 
disposition  of  any  remaining  funds  will 
necessarily  depend  on  the  size  of  the 
fund.  See  Office  of  Enforcement.  9  DOE 
1!  82.506  (1981).  Accordingly,  it  would  be 
premature  for  us  to  address  at  this  time 
the  issues  raised  by  the  states' 
comments  concerning  the  disposition  of 
any  funds  remaining  after  all  the 
meritorious  first-stage  claims  have  been 
paid.(2) 

U.  Refund  Procedures 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  to  be  used 
by  the  OHA  in  formulating  and 
implementing  a  plan  of  distribution  for 
funds  received  as  a  result  of  an 
enforcement  proceeding.  10  CFR  Part 
205.  Subpart  V.  The  Subpart  V  process 
may  be  used  in  situations  where  the 
DOE  is  unable  to  identify  readily  those 
persons  who  likely  were  injured  by 
alleged  overcharges  or  to  ascertain 
readily  the  amount  of  such  persons' 
injuries.  For  a  more  detailed  discussion 
of  Subpart  V  and  the  authority  of  the 
OHA  to  fashion  procedures  to  distribute 
refunds,  see  Office  of  Enforcement,  9 
DOE  H  82,508  (1981),  and  Office  of 
Enforcement.  8  DOE  1  82.597  (1981). 

A.  Refunds  to  Identified  Purchasers 

In  the  PD&O  we  stated  that  during 
DOE's  audit  of  Reinhard,  seven  first 
purchasers  were  identified  as  having 
allegedly  been  overcharged.  We 
recognize  that  the  DOE  audit  file  does 
not  provide  conclusive  evidence  as  to 
the  identity  of  possible  refund  recipients 
or  the  amount  of  money  that  they  should 
receive  in  a  Subpart  V  proceeding.  See 
Armstrong  and  Associates/City  of  San 


Antonio.  10  DOE  H  85,050  at  88,259 
(1983).  Nevertheless,  the  information 
contained  in  the  audit  file  can  be  used 
for  guidance  in  fashioning  a  refund  plan 
which  is  likely  to  correspond  more 
closely  to  the  injuries  probably 
experienced  than  would  a  distribution 
plan  based  solely  on  a  volumetric 
approach.  Marion  at  88.031.  In  previous 
cases  of  this  type,  we  have  proposed 
that  the  lists  of  customers'  names  and 
alleged  overcharges  attributed  to  each, 
which  were  provided  by  the  ERA  audit, 
should  be  utilized  in  reaching  a 
determination  on  how  the  funds  in  the 
escrow  account  should  be  distributed. 
See.  e.g..  Bobs  OH  Co..  12  DOE  H  85.024 
(1964):  Brown  Oil  Co..  12  DOE  Ti  85,028 
(1964).  The  seven  first  purchasers 
identified  by  the  audit,  along  with  the 
share  of  the  settlement  amount  allotted 
to  each,  are  listed  in  the  Appendix. 

Identification  of  first  purchasers  is 
only  the  first  step  in  the  distribution 
process.  We  must  also  determine 
whether  these  first  purchasers  were 
actually  injured,  or  whether  they  passed 
through  the  alleged  overcharges.  As  we 
stated  in  the  PD&O,  we  will  also  adopt 
certain  presumptions  in  order  to 
distribute  the  escrow  account  in  this 
case.  Presumptions  in  refund  cases  are 
specifically  authorized  by  applicable 
DOE  procedural  regulations.  Section 
205.262(e)  of  those  regulations  states 
that: 

jijn  establishing  standards  and  procedures 
for  implementing  refund  distributions,  the 
Office  of  tlearings  and  Appeals  shall  take 
into  account  the  desirability  of  distributing 
the  refunds  in  an  efficient,  effective  and 
equitable  manner  and  resolving  to  the 
maximum  extent  practicable  all  outstanding 
claims.  In  order  to  do  so,  the  standards  for 
evaluation  of  individual  claims  may  be  based 
upon  appropriate  presumptions. 

10  CFR  205.282(e).  The-presumptions  we 
will  adopt  in  this  case  are  used  to  permit 
claimants  to  participate  in  the  refund 
process  without  incurring 
disproportionate  expenses,  and  to 
enable  OHA  to  consider  the  refund 
applications  in  the  most  efficient  way 
possible  in  view  of  the  limited  resources 
available.  As  in  previous  special  refund 
proceedings,  in  this  case  we  will  adopt  a 
presumption  of  injury  with  respect  to 
small  claims.  In  addition,  we  adopt  a 
presumption  that  spot  purchasers  were 
generally  not  injured  by  overcharges, 
and  are  therefore  not  entitled  to  receive 
refunds  from  consent  order  funds. 
The  presumption  that  claimants 
seeking  smaller  refunds  were  injured  by 
the  pricing  practices  settled  in  the 
Reinhard  consent  order  is  based  on  a 
number  of  considerations.  See,  e.g., 
Uban  Oil  Co..  9  DOE  ^  82,541  (1982).  As 
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we  have  noted  in  many  previous  refund 
decisions,  there  may  be  considerable 
expenses  involved  in  gathering  the  types 
of  data  needed  to  support  a  detailed 
claim  of  injury.  In  order  to  prove  such  a 
claim,  an  applicant  must  compile  and  * 
submit  detailed  factual  information 
regarding  the  impact  of  alleged 
overcharges  which  took  place  many 
years  ago.  This  procedure  is  generally 
time-consuming  and  expensive,  and  in 
the  case  of  small  claims,  the  cost  to  the 
firm  of  gathering  this  factual 
information,  and  the  cost  to  the  agency 
of  analyzing  it,  may  be  many  times  the 
expected  refund  amount.  Failure  to 
allow  simplified  application  procedures 
for  small  claims  could  therefore  operate 
to  deprive  injured  parties  of  the 
opportunity  to  obtain  a  refund.  The  use 
of  presumptions  is  also  desirable  from 
an  administrative  standpoint,  because  it 
allows  OHA  to  process  a  large  number 
of  routine  refund  claims  quickly,  and  to 
use  its  limited  resources  more 
efficiently.  Finally,  these  smaller 
claimants  did  purchase  covered 
products  from  Reinhard  and  were  in  the 
chain  of  distribution  where  the  alleged 
overcharges  occurred.  Therefore,  they 
bore  some  impact  of  the  alleged 
overcharges,  at  least  initially.  The 
presumption  eliminates  the  need  for  a 
claimant  to  submit  and  the  OHA  to 
analyze  detailed  proof  of  what 
happened  downstream  of  that  initial 
impact. 

Under  the  presumptions  we  are 
adopting  a  reseller  or  retailer  claimant 
will  not  be  required  to  submit  any 
additional  evidence  of  injury  beyond 
purchase  volumes  if  its  refund  claim  is 
based  on  purchases  below  a  threshold 
level.  Previous  OHA  refund  decisions 
have  expressed  the  threshold  either  in 
terms  of  a  ceiling  on  purchases  from  the 
consenting  firm  or  as  a  dollar  refund 
amount.  However,  in  Texas  Oil  &  Gas 
Corp..  12  DOE  f  85,069  (1984),  we  noted 
that  describing  the  threshold  in  terms  of 
a  dollar  amount  rather  than  a  purchase 
volume  figure  would  better  effectuate 
our  goal  of  facilitating  disbursements  to 
applicants  seeking  relatively  small 
refunds.  Id.  at  88.210.  We  believe  that 
the  same  approach  should  be  followed 
in  this  case.  The  adoption  of  a  threshold 
level  below  which  a  claimant  is  not 
required  to  submit  any  further  evidence 
of  injury  beyond  volumes  purchased  is 
based  on  several  factors.  As  noted 
above,  we  are  especially  concerned  that 
the  cost  '0  the  applicant  and  the 
governrront  of  compiling  and  analyzing 
informaiion  sufficient  to  show  injury  not 
exceed  the  amount  of  the  refund  to  be 
gained.  In  this  case,  where  the  consent 
order  fund  is  small,  the  refund  amount  is 


fairly  low,  and  the  time  period  of  the 
consent  order  was  quite  distant,  we  i 
believe  that  the  establishment  of  a   | 
presumption  of  injury  for  all  claims  of 
$5,000  is  reasonable.  See  Texas  Oil  & 
Gas  Corp..  12  DOE  f  85,069  (1984):  Office 
of  Special  Counsel:  In  the  Matter  of 
Conoco.  Inc.,  11  DOE  \  85.226  (1984)  and 
cases  cited  therein.  j 

In  the  PU&O  we  stated  that  after  ! 
analysis  of  the  information  in  the  record, 
it  appears  that  six  of  Reinhard's 
customers  listed  on  the  Appendix  made 
small  purchases  of  Reinhard's  products. 
While  the  refund  authorized  for  Nebert 
Bros,  is  larger  than  the  refunds  alloted  to 
the  other  small  firms,  we  will  not  in 
Nebert's  case  require  a  specific        I 
demonstration  of  injury  prior  to  its 
receiving  a  refund.  Nebert  Bros,  is  a 
small  distributor  of  gasoline  and  fuel  oil. 
The  firm  also  operates  a  retail  service 
station  and  a  few  small  commercial 
enterprises.  During  the  time  of 
Reinhard's  alleged  overcharges,  Nebert 
Bros,  had  annual  sales  of  approximately 
$275,000.  Port  Angeles,  Washington,  the 
firm's  principal  place  of  business  is  a 
small  (population  approximately  17,000] 
and  substantially  isolated  community 
located  on  the  northern  coastline  of  Uie 
Olympic  peninsula  which  comprises  a 
constituent  part  of  the  State  of 
Washington.  From  these  facts  it  can  be 
concluded  that  Nebert  Bros,  had  a  small 
sales  volume,  was  a  partial  end-user 
and  probably  lacked  alternative 
suppliers.  For  these  reasons,  as  well  as 
the  fact  that  the  alleged  overcharges 
occurred  over  ten  years  ago,  we  have 
determined  that  Nebert  Bros,  is  the  type 
of  firm  to  which  the  small  firm 
presumption  is  customarily  applied.  In 
addition,  according  to  the  DOE  audit, 
Nebert  Bros,  bore  a  disproportionate 
share  of  Reinhard's  alleged  overcharges 
($.0189  per  gallon  compared  to  $.0028 
per  gallon  of  gasoline  purchased  by 
other  first  purchasers  examined  by  the 
audit.)  Consequently,  the  audit  file 
allocated  to  Nebert  Bros,  over  one  half 
(43.194  percent)  of  the  funds  held  in 
escrow  for  the  benefit  of  first  j 

purchasers.  Based  upon  these 
considerations — Nebert's  status  as  a 
partial  end-user  and  small  reseller,  and 
the  disproportionate  injury  suffered  by 
the  firm — ^we  have  concluded  that 
Nebert  Bros,  should  not  be  required  to 
make  a  further  showing  of  injury  for  the 
small  portion  of  the  alleged  overcharges 
that  exceeds  the  $5,000  threshold. 

As  we  stated  in  the  PD&O,  the  | 
conclusion  that  claimants  who  were  •■ 
spot  purchasers  are  not  entitled  to 
refunds  from  consent  order  funds  is  : 
based  on  the  rationale  that  spot  ' 
purchasers  are  presumed  not  to  have 


been  injured  by  a  supplier's  pricing 
violations.  See  Office  of  Enforcement,  8 
DOE  f  82,597  (1981).  As  we  have 
previously  stated  with  respect  to  spot 

purchasers: 

(Tjhose  customers  tend  to  have 
considerable  discretion  in  where  and  when  to 
make  purchases  and  would  therefore  not 
have  made  spot  market  purchases  of  (the 
firm's  product]  at  increased  prices  unless 
they  were  able  to  pass  through  the  full 
amount  of  [the  firm's]  quoted  selling  price  at 
the  time  of  purchase  to  their  otvn  customers. 

Richards  Oil  Company.  12  DOE  «| 

(December  10, 1984).  The  record  in  this 
proceeding  reveals  that  one  of 
Reinhard's  customers,  Fletcher  Oil 
Company  (Fletcher),  made  a  single 
purchase  from  Reinhard  during  the 
consent  order  period.  As  we  stated  in 
the  PD&O,  we  have  therefore 
determined  that  the  Reinhard  consent 
order  funds  should  not  be  distributed  to 
Fletcher.  We  will,  however,  give 
Fletcher  an  opportunity  to  present 
evidence  to  rebut  this  presumption  and 
establish  the  extent  to  which  it  was 
injured  as  a  result  of  its  purchase  from 
Reinhard  during  the  consent  order 
period.  ""^ 

On  the  basis  of  the  information  in  the 
record,  and  after  adopting  a 
presumption  of  injury  with  respect  to 
customers  who  made  small  purchases 
and  a  presumption  of  no  injury  with 
respect  to  spot  purchasers,  refunds  will 
be  authorized  to  six  of  the  purchasers 
listed  in  the  Appendix  for  tfie  shares  of 
the  settlement  amount  indicated,  plus  a 
proportionate  share  of  the  accrued 
interest  to  date.  However,  in  order  to 
actually  receive  a  refund,  each  customer 
will  have  to  Tile  an  application  for 
refund  [see  discussion  infra].  As  we 
stated  above,  in  this  case,  Reinhard 
agreed  in  the  consent  order  to  refund  the 
entire  amoimt  it  had  allegedly 
overcharged  its  customers.  Ilierefore  the 
portion  of  the  escrow  account  which 
ERA  allotted  to  each  of  these  listed 
purchasers,  represents  100  percent  of  the 
amount  each  was  allegedly  overcharged. 
As  we  explained  in  the  PD&O,  we 
believe  that  using  the  information  in  the 
ERA  audit  Hie  along  with  certain 
presumptions  in  order  to  distribute  the 
Reinhard  escrow  funds  to  the  identified 
purchasers,  is  equitable, 
administratively  efficient,  and  the  most 
appropriate  method  of  accomplishing 
restitution  in  this  proceeding. 

B.  Refunds  to  Other  Purchasers 

As  we  indicated  previously,  this 
Decision  concerns  the  distribution  of 
$25,483.59  that  Reinhard  deposited  into 
the  escrow  account,  plus  accrued 
interest  to  date.  The  refunds  allotted  to 
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identified  purchasers  total  only 
$15,690.25.  As  we  stated  in  the  PD&O. 
there  may  have  been  other  first 
purchasers  not  identified  by  the  ERA 
audit,  as  well  as  downstream 
purchasers,  who  may  have  been  injured 
as  a  result  of  Reinhard's  pricing 
practices  during  the  audit  period  and 
who  would  therefore  be  entitled  to  a 
portion  of  the  consent  order  funds.  To 
assist  other  potential  claimants  in 
deciding  whether  to  apply  for  a  refund, 
we  proposed  to  utilize  the  small  claim 
and  spot  purchaser  presumptions 
discussed  above,  and.  in  addition,  to 
adopt  a  presumption  that  the  alleged 
overcharges  were  dispersed  equally  in 
all  sales  of  products  made  by  Reinhard 
during  the  consent  order  period.  OHA 
has  referred  to  this  presumption  in  the 
past  as  a  volumetric  refund  amount.  In 
the  absence  of  better  information,  this 
assumption  is  sound  because  the  DOE 
price  regulations  generally  required  a 
regulated  firm  to  account  for  increased 
costs  on  a  firm-wide  basis  in 
determining  its  prices.  However,  we  also 
recognize  that  the  impact  on  an 
individual  purchaser  could  have  been 
greater  than  the  pro  rata  amount 
determined  by  the  volumetric 
presumption.  Certain  purchasers  may 
believe  that  they  suffered 
disproportionate  injury  as  a  result  of 
Reinhard's  pricing  practices  during  the 
consent  order  period.  Any  such 
purchasers  may  file  a  refund  application 
for  an  amount  greater  than  that 
calculated  using  the  volumetric 
presumption  provided  that  the  claimant 
documents  the  disporportionate  impact 
of  the  alleged  overcharges.  See.  e.g.,  Sid 
Richardson  Carbon  &  Gasoline  Co.  and 
Richardson  Products  Co./Siouxland 
Propane  Co..  12  DOE  1  85.054  (1984)  and 
cases  cited  therein  at  88.164. 

Using  a  volumetric  approach  in  this 
proceeding  means  that  a  portion  of  the 
Reinhard  consent  order  amount  would 
be  allocated  to  each  gallon  of  product 
which  a  successful  claimant  purchased 
from  Reinhard.  The  average  per  gallon 
refund,  or  volumetric  refund  amount,  in 
this  proceeding  is  $0.006426  per 
gallon.(J)  Potential  applicants  that  were 
not  identified  by  the  ERA  audit  may  use 
the  volumetric  figure  to  estimate  the 
refund  to  which  they  may  be  entitled. 
We  pointed  out  in  the  PD&O  that  our 
experience  with  Subpart  V  proceedings 
indicated  that  to  the  extent  such  other 
purchasers  came  forward  as  first-stage 
refund  claimants  they  would  be  either 
resellers  (including  retailers)  or  end- 
users.  We  stated  that  in  order  to  qualify 
for  a  refund,  resellers  generally  would 
be  required  to  establish  that  they 
absorbed  the  alleged  overcharges.  To 


make  this  showing,  they  would  have  to 
demonstrate  that  market  conditions  did 
not  allow  them  to  pass  through  to  their 
customers  the  additional  costs 
associated  with  alleged  overcharges  on 
the  product  they  purchased  from 
Reinhard  during  the  consent  order 
period.  Resellers  would  also  have  to 
show  that  they  maintained  "banks"  of 
uiirecovered  costs  in  order  to 
demonstrate  that  they  did  not 
subsequently  recover  these  increased 
costs  by  increasing  prices.  We 
suggested,  however,  that  those  reseller 
claimants  who  do  not  claim  to  have 
purchased  more  than  an  average  of 
50.000  gallons  per  month  of  product  from 
Reinhard  would  be  eligible  for  refunds 
without  making  a  specific  showing  of 
injury.  We  have  since  decided  that 
establishing  a  presumption  of  injury  in 
terms  of  a  dollar  amount,  rather  than  a 
purchase  volume  figure,  would  be  more 
appropriate.  See  discussion,  supra,  in 
this  case,  reseller  claimants  applying  for 
a  refund  under  $5,000  will  not  be 
required  to  demonstrate  injury. 

In  addition  to  the  presumptions  we 
are  adopting,  we  are  making  a  finding 
that  end-users  or  ultimate  consumers 
whose  business  is  unrelated  to  the 
petroleum  industry  were  injured  by  the 
alleged  overcharges  settled  in  the 
consent  order.  Unlike  regulated  firms  in 
the  petroleum  industry,  members  of  this 
group  generally  were  not  subject  to  price 
controls  during  the  consent  order  period, 
and  they  were  not  required  to  keep 
records  which  justified  selling  price 
increases  by  reference  to  cost  increases. 
For  these  reasons,  an  analysis  of  the 
impact  of  the  alleged  overcharges  on  the 
final  prices  of  non-petroleum  goods  and 
services  would  be  beyond  the  scope  of  a 
special  refund  proceeding.  See  Office  of 
Enforcement.  Economic  Regulatory 
Administration:  In  the  Matter  of  PVM 
Oil  Associates.  Inc..  10  DOE  1  85.072 
(1983):  see  also  Texas  OH  &  Gas  Corp.. 
12  DOE  f  85,069  (1984)  and  cases  cited 
therein.  We  have  therefore  concluded 
that  end-users  of  Reinhard's  petroleum 
products  need  only  document  their 
purchase  volumes  from  Reinhard  to 
make  a  sufficient  showing  that  they 
were  injured  by  the  alleged  overcharges. 
As  we  indicated  in  the  PD&O,  if 
additional  meritorious  claims  are  filed, 
we  will  adjust  the  figures  listed  in  the 
Appendix  accordingly.  Actual  refunds 
will  be  determined  only  after  analyzing 
all  appropriate  claims. (-/] 

Finally,  as  we  indicated  in  the  PD&O, 
we  will  establish  a  minimum  amount  of 
$15  for  refund  claims.  We  have  found 
through  our  experience  in  prior  refund 
cases  that  the  cost  of  processing  claims 
in  which  refunds  are  sought  for  amounts 


less  than  $15  outweighs  the  benefits  of 
restitution  in  those  situations.  See  e.g.. 
Uban.  supra  at  85,225.  See  also  10  CFR 
205.286(b).  No  comments  other  than  the 
states'  comments  were  received  with 
regard  to  the  refund  procedures 
proposed  in  the  PD&O.  Accordingly,  for 
the  reasons  stated  in  the  PD&O  we  will 
implement  these  proposals. 

III.  Applications  for  Refund 

We  have  determined  that  the 
procedures  described  in  the  PD&O  are 
the  most  equitable  and  efficacious 
means  of  distributing  the  Reinhard 
consent  order  funds.  Accordingly,  we 
shall  now  accept  applications  for 
refunds  from  customers  who  purchased 
motor  gasoline.  No.  1  heating  oil,  or  No. 
2  fuel  oil  from  Reinhard  during  the  audit 
period.  As  we  proposed,  the  consent 
order  funds  will  be  distributed  to  the 
firms  that  the  ERA  alleged  in  its  audit 
were  overcharged  by  Reinhard  (with  the 
exception  of  Fletcher),  provided  each 
files  an  application,  as  well  as  to  other 
eligible  customers  of  Reinhard  who 
apply  for  a  refund. 

In  order  to  receive  a  refund  each 
claimant  will  be  required  to  submit  with 
its  application,  either  a  schedule  of  its 
monthly  purchases  from  Reinhard  of 
motor  gasoline.  No.  1  heating  oil,  or  No. 
2  fuel  oil.  or  to  submit  a  statement 
verifying  that  it  purchased  petroleum 
products  from  Reinhard  and  is  willing  to 
rely  on  the  data  in  the  audit  file. 
Claimants  must  indicate,  as  well, 
whether  they  have  previously  received  a 
refund,  from  any  source,  with  respect  to 
the  alleged  overcharges  identified  in  the 
ERA  Hudit  underlying  this  proceeding. 
Purchasers  not  identified  by  the  ERA 
audit  will  be  required  to  provide  specific 
information  concerning  the  date,  place, 
and  volume  of  product  purchased,  the 
name  of  the  firm  from  which  the 
purchase  was  made,  and  the  extent  of 
any  injury  alleged.  A  purchaser  must 
indicate,  as  well,  how  it  used  the 
Reinhard  product,  i.e.,  whether  it  was  a 
reseller  or  ultimate  consumer.  Each 
applicant  must  also  state  whether  there 
has  been  a  change  in  ownership  of  the 
firm  since  the  audit  period,  and  must 
provide  the  names  and  addresses  of  any 
other  owners.  If  there  has  been  a  change 
in  ownership,  the  applicant  should 
either  state  the  reasons  why  the  refund 
should  be  paid  to  the  applicant  rather 
than  the  other  owners  or  provide  a 
signed  statement  from  the  other  owners 
indicating  that  they  do  not  claim  a 
refund. 

All  applications  must  be  filed  in 
duplicate  and  must  be  received  within 
90  days  after  publication  of  this 
Decision  and  Order  in  the  Federal 
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Register.  A  copy  of  each  application  will 
be  available  for  public  inspection  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals.  Any  applicant 
who  believes  that  its  application 
contains  confidential  information  must 
so  indicate  and  submit  two  additional 
copies  of  its  application  from  which  the 
information  that  the  applicant  claims  is 
confidential  has  been  deleted.  Each 
application  must  also  include  the 
following  statement:  "I  swear  (or  affirm) 
that  the  information  submitted  is  true 
and  accurate  to  the  best  of  my 
knowledge  and  belief."  See  10  CFR 
205.283(c);  18  U.S.C.  1001.  In  addition, 
the  applicant  should  furnish  us  with  the 
name  and  telephone  number  of  a  person 
who  may  be  contacted  by  this  Office  for 
additional  information  concerning  the 
application.  All  applications  should 
refer  to  Case  Number  HEF-G163  and 
should  be  sent  to:  Office  of  Hearings 
and  Appeals,  Department  of  Energy, 
1000  Independence  Ave.,  SW., 
Washington.  D.C.  20585. 
It  Is  Therefore  Ordered  That: 

(1)  Applications  for  refunds  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Reinhard  Distributors.  Inc. 
pursuant  to  the  consent  order  executed 
on  September  14, 1979,  may  now  be 
filed. 

(2)  All  applications  must  be  filed  no 
later  than  90  days  after  publication  of 
this  Decision  and  Ordpr  in  the  Federal 
Register.  | 

Dated:  December  20. 1684. 
George  B.  Breznay, 
Director.  Off  ice  of  Hearings  and  Appeals. 

footnotes  I 

(I)  The  eight  states  an:  Arkansas, 
Delaware.  Kansas,  Iowa,  Louisiana,  North 
Dakota.  Rhode  Island,  and  West  Virginia. 

[2]  Furthermore,  these  comments  have 
virtually  no  bearing  on  this  proceeding.  As 
we  have  stated  previously,  we  request  that 
states  participate  only  in  those  cases  where 
they  can  demonstrate  a  significant  interest 
and  in  which  they  can  participate  in  a 
meaningful  and  constructive  way.  We  note 
that  in  this  instance  there  is  no  apparent 
connection  between  the  violation  alleged  in 
this  proceeding  and  the  interests  of  these 
states  and  their  respective  citizens.  The 
refined  petroleum  products  in  this  case  were 
sold  primarily  in  the  State  of  Washington. 

[3]  This  per  gallon  factor  is  computed  by 
dividing  the  $25,483.59  available  for 
distribution  under  the  Reinhard  consent  order 
by  3,024,312  gallons,  which  represents 
Reinhard's  total  sales  of  all  covered  products 
during  the  consent  order  period  for  which 
Reinhard  did  not  make  a  direct  refund. 

[4]  Purchasers  identified  in  the  ERA  audit 
as  having  allegedly  been  overcharged  may 
also  submit  information  to  show  that  they  are 
entitled  to  larger  refunds  than  those  indicated 
in  the  Appendix. 


Appendix 


FIral  pufctiaM* 


Jam  Locke.  14225  InMnirtMn  Av«.  Soutti.  Tuk- 

wNa.  WA  96188 

Neben  Bra*.  1233  E.  1«l  St  Port  AngelM.  WA 

98362 

Ray  B«ra«.  Coastal  0«  Co..  P.O.  Box  916, 

Auburn.  WA  98002 

Eail  Storay  1302  E.   IK  St  Cla  Ekim.  WA 

98922 _...- 

John  B.  Oickaon,  Two  Embarcadaro  CanMr, 

SUM  1870,  San  Francisco.  CA  94111 

Howand  Tumar.  P.O.  Box  5431.  Kant.  WA 

98031 

Ratchar  01  Co..    P.O.  Box   2115.  Taooma, 

WA  96401 


ANaged 
owarcnarga 
amoum' 


$578.73 
8,346.27 
1.229  76 
1,015.19 
1.038.21 
927  51 
2,554.58 


■  Induda*  intarast  accrued  through  May  20.  1981 . 
[FR  Doc.  84-33957  Filed  12-31-84:  8:45  am) 

aiLUNQ  CODE  64S(M>1-M 


Implementation  of  Special  Refund 
Procedures  | 

agency:  Office  of  tiearings.  j 

action:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy  is 
seeking  comments  on  a  Proposed 
Decision  and  Order  concerning        | 
procedures  for  distributing  fimds 
obtained  as  the  result  of  DOE  | 

enforcement  proceedings  involving 
alleged  crude  oil  pricing  violations  by 
Westates  Petroleum  Company.         I 
DATE  AND  ADDRESS:  Comments  may  be 
submitted  no  later  than  February  1, 1985, 
should  conspicuously  display  a 
reference  to  case  number  HEF-0457,  and 
should  be  addressed  to:  Office  of 
Hearings  and  Appeals,  Department  of 
Energy.  1000  Independence  Avenue. 
SW.,  Washington,  D.C.  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Mann,  Deputy  Director. 
Office  of  Hearings  and  Appeals. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585  (202)  252-2q94. 
SUPPlfMENTARY  INFORMATION:  The  j 
Department  of  Energy's  Office  of 
Hearings  and  Appeals  hereby  gives 
notice  of  the  issuance  of  the  l-rcposed 
Decision  and  Order  set  out  below.  The 
Proposed  Decision  and  Order  tentatively 
establishes  procedures  to  distribute 
funds  obtained  as  the  result  of  a  DOE 
enforcement  proceeding  involving 
alleged  crude  oil  pricing  violations  by 
Westates  Petroleum  Company  during 
the  period  September  1, 1973,  to  January 
28, 1981.  This  proceeding  was 
culminated  by  a  consent  order  which 
DOE  entered  into  with  Westates 
Petroleum  Company  Liquidation  Trust. 
Pursuant  to  the  consent  order,  Westates 
made  refunds  totaling  8825,000  in 


settlement  of  alleged  violations  of  the 
DOE  pricing  regulations,  those  funds 
have  been  paid  to  DOE  and  are  being 
held  in  escrow  under  the  jurisdiction  of 
DOE  pending  receipt  of  instructions 
from  OHA  regarding  their  final 
distribution. 

The  Office  of  hearings  and  Appeals 
will  accept  comments  on  this  Proposed 
Decision  that  are  filed  by  February  1, 
1985,  and  should  be  sent  to  the  address 
set  forth  at  the  beginning  of  this  notice. 
Applications  for  refunds  should  not  be 
filed  at  this  time. 

Dated:  December  18, 1984 
George  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Implementation  of  Special  Refund 
Procedures 

Name  of  Case:  Westates  Petroleum 
Company  Liquidation  Trust. 

Date  of  Filing:  October  13. 1983. 

Case  Number  HEF-0457. 
December  18, 1984. 

This  proceeding  involves  a  Petition  for 
the  Implementation  of  Special  Refund 
Procedures  filed  by  the  Economic 
Regulatory  Administration  (ERA)  with 
the  Office  of  Hearings  and  Appeals 
(OHA)  pursuant  to  the  provisions  of  10 
CFR  Part  205,  Subpart  V.  Under  those 
procedural  regulations,  ERA  may 
request  that  OHA  formulate  and 
implement  a  specially-designed  process 
to  distribute  funds  received  as  a  result 
of  enforcement  proceedings  in  order  to 
remedy  the  effects  of  alleged  or  actual 
violations  of  Department  of  Energy 
(DOE)  regulations.  ERA  filed  the  petition 
in  this  proceeding  in  connection  with  a 
consent  order  which  it  entered  into  with 
Westates  Petroleum  Company 
Liquidation  Trust  (formerly  Westates 
Petroleum  Company,  hereinafter 
collectively  referred  to  as 
"We8tates").(7)  Pursuant  to  the  consent 
order.  Westates  made  refunds  totaling 
$825,000  in  settlement  of  alleged 
violations  of  the  DOE  pricing 
regulations.  Those  funds  have  been  paid 
to  DOE  and  are  being  held  in  escrow, 
under  the  jurisdiction  of  DOE  pending 
receipt  of  instructions  from  OHA 
regarding  their  final  distribution.(2) 

Among  its  business  activities. 
Westates  produced  and  sold  domestic 
crude  oil.  Accordingly,  Westates  was 
subject  to  the  Mandatory  Petroluem 
Price  regulations  set  forth  in  6  CFR  Part 
150  and  10  CFR  Part  212.(5)  ERA  and  its 
predecessor  agencies  conducted  an 
audit  and  investigation  of  Westates. 
ERA  alleged  that  it  found  that  Westates 
sold  crude  oil  at  prices  exceeding  the 
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applicable  ceiling  prices  in  violation  of 
the  Mandatory  Petroleum  Price 
Regulations  during  the  period  September 
1. 1973.  to  January  28. 1981. 

ERA  agreed  to  terminate  the  pending 
investigation  and  administrative 
proceeding  through  a  consent  order,  and 
Westates  agreed  to  pay  $825,000  to  the 
DOE.  Notice  of  the  consent  order  was 
pubhshed  in  the  Federal  Register.  (4) 
L^te^ested  parties  were  provided  an 
opportunity  to  conmient  on  the  terms  of 
the  consent  orders  and  to  submit  written 
notices  to  ERA  of  potential  claims 
against  the  settlement  funds. 

This  decision  tentatively  sets  forth 
procedures  to  distribute  refunds  to 
parties  who  were  injured  by  Westates 
alleged  violations. 

lurisdktion 

We  have  considered  ERA'S  Petition 
for  the  Implementation  of  Special 
Refund  Procedure  and  we  have 
determined  that  it  is  appropriate  to 
establish  such  a  proceeding  with  respect 
to  the  Westates  settlement  funds.  In 
recent  decisions,  we  have  discussed  at 
length  our  jurisdiction  and  authority  to 
fashion  special  refund  procedures.  See. 
e.f;..  Office  of  Ejiforcement.  9  DOE 
I  82.553  at  85.284  (1982).  We  will 
therefore  grant  ERA's  petition  and 
assume  jurisdiction  over  the  distribution 
of  these  funds. 

Proposed  Refund  Procedures 

We  have  previously  established 
refund  procedures  for  consent  orders 
involving  the  same  type  of  crude  oil- 
relatsd  violations  as  those  which  are  the 
subject  of  the  present  proceeding.  In 
Office  of  Enforcement:  In  the  Matter  of 
Alfred  B.  Alkek.  9  DOE  \  82.521  (1982). 
47  FR  2196  (January  14. 1982) 
(hereinafter  cited  as  Alkek)  and  Office 
of  Enforcement:  In  the  Matter  of  Adams 
Resources  and  Energy,  Inc..  9  DOE 
I  82.553  (1982),  47  FR  16081  (.'Vpril  16. 
1982)  (hereinafter  cited  as  Adams], 
which  involved  consent  orders  and 
remedial  orders  with  58  firms,  we 
established  a  two-stage  refund 
procedure  for  consent  order  and 
remedial  order  funds  received  as  a 
result  of  alleged  crude  oil  regulatory 
violations.  Because  the  typ^  of  alleged 
violations  that  underhe  the  present 
proceeding  are  substantially  the  same  as 
those  that  were  the  subject  of  the  Alkek 
and  Adams  proceedings,  we  have 
determined  that  it  is  appropriate  to 
formulate  a  two-stage  refund  proceeding 
modeled  after  those  proceedings.  We 
therefore  propose  to  establish  first-stage 
refund  procedures  in  which  we  will 
accept  ftrst-stage  refund  applications  to 
be  adjudicated  in  the  same  manner  and 
using  the  same  principles  as  those 


refund  applications  that  were  fded 
pursuant  to  the  Alkek  and  Adams 
determinations.  As  we  noted  in  Alkek,  it 
would  be  premature  for  consumers  and 
consumer  groups  to  file  applications  for 
refund  until  the  reflners'  and  resellers' 
claims  have  been  resolved.  Alkek  at 
85,136.  Parties  who  have  filed  claims  in 
the  Alkek  and  Adams  proceedings,  and 
have  not  had  a  decision  on  those  claims, 
will  be  deemed  to  have  filed  similar 
applications  in  this  proceeding. 

Coodusion 

We  propose  that  the  refund 
mechanisms  and  procedures  outlined 
above  for  first-stage  clain.s  filed  with 
DOE  will  be  adopted.  With  respect  to 
the  second-stage  of  the  refund  process 
as  in  previous  cases,  we  shall  hold  in 
abeyance  our  determination  as  to 
appropriate  second-stage  procedures 
until  we  know  how  much  money  will 
remain  after  successful  first-stage 
claimants  are  paid.  See  Office  of 
Enforcement.  9  DOE  f  82.506  (1982) 
It  Is  Therefore  Ordered  That: 
The  refund  a.-nount  and  accrued 
interest  remitted  to  the  Department  of 
Energy  by  the  Westates  Petroleum 
Company  Liquidation  Trust  pursuant  to 
the  Consent  Order  shall  be  distributed 
in  accordance  with  the  foregoing 
Decision. 

Footnotes 

(/)  A  copy  of  the  consent  order  filed  by 
ERA  may  be  obtained  from  the  OliA  Public 
Docket  Room.  As  the  consent  order  contains 
little  .specific  information  regarding  the  crude 
oil  pricing  violations  that  Mere  alleged  before 
settlement,  we  have  not  included  in  this 
decision  specifc  identification  of  the 
violations  underlying  this  consent  order. 

[2]  The  funds  were  deposited  into  an 
escrow  account  which,  along  with  accrued 
interest,  totaled  $1,122,497.89  as  of  October 
12. 1984. 

[3]  Those  regulations  generally  required 
crude  oil  producers  to  determine  the  first  sale 
price  of  crude  oil  based  on  the  level  of 
producticn  from  a  property  during  a  specified 
base  period,  i.e.  the  base  production  control 
level  (BPCL)  See  6  CFR  150.354: 10  CFR 
212.72-.74.  The  term  "property"_wa8  defined 
as  the  right  to  produce  crude  oil  which  arises 
from  a  lease  or  fee  interest.  6  CFR 
I50.354(b)l2):  10  CFR  212.72.  Crude  oil 
production  that  did  not  exceed  the  BPCL  for  a 
particular  property  was  generally  subject  to 
the  lower  tier  ("old"  oil)  ceiling  price  rule.  6 
CFR  150.354: 10  CFR  212.73.  Crude  oil 
production  that  exceeded  the  BPCL  ("new" 
oil)  could  generally  be  sold  without  regard  to 
the  ceiling  price  rule  before  February  1, 1976. 
and  at  the  upper  tier  ceiling  price  level  (ifter 
that  dale.  6  CFR  150.354(c)(2):  10  CFR 
212.74(a).  Before  February  1. 1976.  in  months 
in  which  new  oil  could  l>e  sold  from  a 
property,  additional  volumes  of  crude  oil 
could  be  sold  as  "released"  oil  at  prices  in 
excess  of  the  applicable  lower  tier  ceiling 
price  level.  6  CVR  150.354(c)(3);  10  CFR 


212.74(b).  Additionally,  crude  oil  produced 
from  a  "stripper  well  property"  could 
generally  be  sold  at  market  price  levels. 
Producers  and  resellers  of  crude  oil  were 
generally  required  to  certify  in  writing  to 
each  purchaser  in  the  distribution  chain  the 
respective  volumes  of  the  various  categories 
of  pri(«-oonlrolled  domestic  crude  oil 
included  in  each  purchase.  10  CFR 
212.131(a)(4),  (b)(1).  Each  refiner  was  required 
to  report  these  certifications  to  DOE  and  its 
predecessors  when  the  refiner  processed  the 
crude  oil.  See  CFR  211.67. 

(4)  DOE  procedural  regulations  require  the 
publication  for  public  comment  in  the  Federal 
Register  of  consent  orders  which  call  for  the 
p.'i\  ment  of  sums  exceeding  S500.000.  ."v^p  10 
CV9.  205  1991(b). 

(^■R  Dot  B+-3:iP58  Filed  12-31-84: 11:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

lOPP-50618  FRL-274521 

Pesticides;  Issuance  of  Experimental 
Use  Permit:  BASF  Wyandotte  Coip.; 
Correction 

agency:  Environmental  Protection 
Agency^KPA). 

ACTION:  Notice:  con«ction. 


summary:  EPA  is  correcting  a  notice 
tl.at  granted  an  experimental  use  permit 
for  Poast  Herbicide  to  BASF  Wyandotte 

Corp 

FOR  FURTHER  INFORMATION  CONTACT! 
Robert  Taylor.  Product  Manager  (PM) 
25.  Registration  Division  (TS-767C). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  CM 
No.  2.  Rm.  245. 1921  Jefferson  Davis 
Highway.  Ariington.  VA  22202  (703-557- 
1800). 

SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  84-16616.  appearing  in  the  Federal 
Register  of  June  27. 1984  (49  FR  26284), 
the  following  change  is  made: 

On  page  26285  in  the  second  column 
m  the  second  paragraph,  the  chemical 
formula  for  7969-EUP-19  is  changed 
from  "3-isopropyl-lH-2.1,3- 
benzothiadiazin  4(3H)-one  2.2-dioxide" 
to  read  "2[l-{ethoxyimino)buty)j-5-|2- 
ethylthio]  propyll-3-hydroxy-2- 
cyclohexen-1-one." 

(Sec.  5,  Pub.  L  95-369;  92  Stal.  826  (7  U.S.C. 
13C(c)|) 

Dated:  December  19, 1984. 

Douglas  D.  Campt 

Director.  Registration  Division.  Office  of 
Peaticide  Progmms. 

(FR  Doc.  84-33748  Filed  12-31-84;  8:45  am| 
nujNOCooe  ssao-so-n 
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IOPTS-59174B;  TSH-FRL-2735-21 

Approval  of  Test  Marketing 
Exemptions;  Certain  Ctfemicais 

Correction 

In  FR  Doc.  84-32350  appearing  on 
page  48379  in  the  issue  of  Wednesday, 
December  12, 1984,  make  the  following 
correction:  In  the  second  column,  sixth 
line  under  the  heading  TME-85-4, 
"Cg  n"  should  have  read  "Cmi". 

WLLiNQ  CODE  1S0S-41-M 


[OPP-00188;  OPP-FRL  2747-1) 

Administrator's  Pesticide  Advisory 
Committee;  Meeting 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  Administrator's  Pesticide 
Advisory  Committee  (APAC)  will  hold  a 
meeting  to  discuss  legislative  issues 
relating  to  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA). 
General  activities  of  the  Otfice  of 
Pesticide  Programs  (OPP)  may  also  be 
discussed.  The  meeting  will  be  open  to 
the  public. 

date:  The  meeting  will  take  place  on 
Friday,  January  25, 1985,  at  9:00;  a.m. 
and  adjourn  by  4:30  p.m. 

address:  The  meeting  will  be  held  in: 
Rm.  3906-3908,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  D.C.  20480. 

FOR  FURTHER  INFORMATION  CONTACT! 

Betty  Winter,  Executive  Secretary, 
Administrator's  Pesticide  Advisory 
Committee  [TS-788),  Office  of  Pesticides 
and  Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-636,  401  M  St., 
SW.,  Washington,  D.C.  20460,  (202-382- 
7801). 

SUPPLEMENTARY  INFORMATION:  The 
APAC  will  begin  with  opening  remarks 
by  Dr.  Sam  Gusman,  Chairperson  for  the 
APAC,  and  Dr.  John  A.  Moore,  Assistant 
Administrator  for  Pesticides  and  Toxic 
Substances.  The  Committee  will  discuss 
possible  legislative  alternatives  for 
amending  FIFRA.  A  more  detailed 
agenda  will  be  available  at  a  later  date. 

The  meeting  will  be  open  to  the 
public,  and  time  will  be  set  aside  for 
public  comments  concerning  possible 
amendments  to  FIFRA.  Any  member  of 
the  public  wishing  to  present  an  oral  or 
written  statement  relating  to  the 
Committee's  topics  of  discussion  for  this 
meeting  should  contact  the  APAC 
Executive  Secretary  at  the  address  or 
telephone  number  listed  above. 


Dated:  December  20. 1984. 
|ohn  A.  Moore, 

Assistant  Administrator  for  Pesticides  and 

Toxic  Substances. ' 

|FR  Doc.  84-33941  Filed  12-31-84:  8:45  am] 

BILUNaCOOE  6S60-50-M 


(OPP-00190;  FRL-2747-2J 

Administrator's  Pesticide  Advisory 
Committee;  Subcommittee  on 
Labeling;  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  subcommittee 
meeting. 

summary:  The  Administrator's  Pesticide 
Advisory  Committee  (APAC), 
Subcommittee  on  Labeling,  will  hold  a 
meeting  to  discuss:  (a)  The  extent  to 
which  labeling  is  used,  (b)  the  | 

appropriate  format  and  content  of    ' 
labeling,  (c)  alternative  approaches  to 
communicate  information,  (d)  from  what 
key  groups  EPA  should  be  obtaining 
information,  and  (e)  how  EPA  should 
obtain  information  from  those  groups. 
Further,  the  Subcommittee  will  discuss 
the  need  and  possibilities  for  survey  or 
other  research  work  to  determine  the 
extent  to  which  pesticide  labels  are 
effectively  communicating  hazard  ai^d 
safety  information  to  the  user.  The   | 
meeting  will  be  open  to  the  public. 

date:  The  meeting  will  take  place  on 
Thursday.  January  24, 1985,  at  9:00  a.m. 
and  adjourn  by  3:00  p.m. 

ADDRESS:  The  Subcommittee  meeting 
will  be  held  in:  Rm.  1112,  Crystal  Mall 
#2,  Environmental  Protection  Agency, 
1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  Winter,  Executive  Secretary,    ! 
Administrator's  Pesticide  Advisory 
Committee  (TS-788),  Office  of  Pesticides 
and  Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E638,  401  M  St., 
SW..  Washington.  D.C.  20460.  (202-382- 
7801).  I 

SUPPLEMENTARY  INFORMATION:  The  i 

meeting  will  be  open  to  the  public  and 
time  will  be  set  aside  for  public 
comments  concerning  the  j 

Subcommittee's  contribution  to  EPA  s 
pesticide  labeling  project  and  other 
items.  Any  member  of  the  public 
wishing  to  present  an  oral  or  written 
statement  relating  to  the  subcommittee's 
topics  of  discussion  for  this  meeting 
should  contact  the  APAC  Executive 
Secretary  at  the  address  or  telephone 
number  listed  above.  A  complete  agenda 
will  be  available  at  the  meeting. 


Dated:  December  20, 1964. 
lohn  A.  Moore, 

Assistant  Administrator  for  Pesticides  and 

Toxic  Substances. 

[FR  Doc.  84-33940  Filed  12-31-84;  8:45  am) 

WLLtNQ  CODE  6S60-SIMI 


[OPP-30089;  FRL-2746-2] 

Nonregulatory  Pesticide  Registration 
Guideline  On  Reentry  Protection; 
Availability 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

summary:  EPA  is  making  a 
nonregulatory  pesticide  registration 
guideline  on  reentry  protection  available 
to  the  public  through  the  National 
Technical  Information  Service  (NTIS). 
The  NTIS  order  number  and  price  for 
the  guideline  document  are  provided. 
ADDRESS:  Address  orders  to:  National 
Technical  Information  Service, 
Attention:  Order  Desk,  5285  Port  Royal 
Rd.,  Springfield,  VA  22161. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail: 

James  D.  Adams,  Hazard  Evaluation 
Division  (TS-769C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
D.C.  20460. 
Office  location  and  telephone  number 
Rm.  815,  CM#2, 1921  Jefferson  Davis 
Highway.  Arlington.  VA,  (703-557- 
7347). 
SUPPLEMENTARY  INFORMATION:  The 
nonregulatory  pesticide  registration 
guideline  contains  standards  for 
conducting  acceptable  tests,  guidance 
on  evaluation  and  reporting  of  data, 
detailed  guidance  on  when  data  ere 
required,  and  examples  of  acceptable 
protocols.  The  guideline  on  Exposure; 
Reentry  Protection  (Subdivision  K)  is 
available  to  the  public  and  can  be 
purchased  through  NTIS. 

Orders  for  the  guideline  document 
may  be  placed  by  telephone  (703-487- 
4650),  to  the  NTIS  order  desk  and 
charged  against  a  deposit  account, 
American  Express,  VISA,  or  Mastercard 
or  sent  by  mail  with  check,  money  order, 
or  account  number  to  the  address  listed 
above  under  "ADDRESS." 

The  order  should  specify  the  title  of 
the  guideline  document,  the 
corresponding  NTIS  order  number,  and 
whether  hard  copy  or  microfiche  is 
desired.  The  NTIS  order  number  is  the 
same  for  both  microfiche  and  hard  copy, 
but  the  price  differs  in  hard  copy. 
Document  title,  order  number,  and  price 
are  as  follows: 
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A  copy  of  the  guideline  is  available 
for  review  in  the  public  Reading  Room 
of  the  Office  of  Pesticide  Progams  (OPP) 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays.  The  OPP 
Reading  Room  is  located  in  Rm.  236. 
Cr>stal  Mall  Building  No.  2. 1921 
Jefferson  Davis  Highway.  Arlington.  VA. 

Dated:  December  Za  19B4. 
Steven  Schatzow, 

Direi  lor.  Office  ofPeslicide  Programs. 
|FR  Doc.  84-33945  Filed  12-31-84:  a-45  am) 

■LUNG  COOC  tSM-SO-ll 

(OPP-2400SC:  Fm.-27«-«l 

State  Registration  of  Pesticklea; 
Alabama,  et  al. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SuaiMARY:  EPA  has  received  notices  of 
registration  of  pesticides  to  meet  special 
local  needs  under  section  24(c)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  as  amended, 
from  18  States.  A  registration  issued 
under  this  section  of  RFRA  shall  not  be 
effective  for  more  than  90  days  if  the 
Administrator  disapproves  the 
registration  or  fmds  it  to  be  invalid 
within  that  period.  If  the  Administrator 
disapproves  a  registration  or  finds  it  to 
be  it'.valid  after  90  days,  a  notice  giving 
that  information  will  be  published  in  the 
Federal  Register.. 

DATE:  The  last  entry  for  each  item  is  the 
dale  the  State  registration  of  that 
product  became  effective. 
FOR  FURTHER  INFORMATION  CONTACT 
Sundrd  English.  Registration  Division 
(TS-767C),  OfHce  of  Pesticide 
rVograms.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
UC. 
Office  location  and  telephone  number: 
Rm.  726A.  CM  «2. 1921  Jefferson 
Davis  Highway.  Arlington.  VA.  (7(»- 
557-7116). 
SUPPLEIMENTARY  INFORMAHON:  Most  of 
the  registrations  listed  below  were 
received  by  the  EPA  in  July  1984. 
Receipts  of  State  registrations  will  be 
published  periodically.  The  following 
registrations  do  not  involve  changed-use 
patterns.  The  term  "changed-use 
pattern"  is  defined  in  40  CFR  162.3(k)  as 
a  significant  change  from  a  use  pattern 
approved  in  connection  with  the 
registration  of  a  pesticide  product. 


Examples  of  significant  changes  include, 
but  are  not  limited  to,  changes  from 
nonfood  to  food  use.  outdoor  to  indoor 
use.  ground  to  aerial  application, 
terrestrial  to  aquatic  use.  and 
nondomestic  to  domestic  use.  I 

Alabama 

EPA  SLNNo.  AL  84  0004.  Mobay 
Chemical  Corp.  Registration  is  for 
Cuthion  2L  Insecticide  to  be  used  on 
cotton  to  control  boll  weevils.  July  23, 
1984. 

California 

EPA  SLNNo.  CA  84  0196.  Upjohn  Co. 
Registration  is  for  Botran  75W  &  Anti- 
Dione  TGF  to  be  used  on  turf  (greens. 
tees,  fairways)  to  control  sclerotium 
blight  (ScJerotiuw  rolfsii).  July  2. 1984. 

EPA  SLNNo.  CA  84  02O4.  Penick 
Corp.  Registration  is  for  Scourge  to  be 
used  in  California  to  control  mosquitoes. 
July  27. 1984. 

Delaware 

EPA  SLNNo.  DE 84  0006.  Prentiss 
Drug  &  Chemical  Co..  Inc.  Registration  is 
for  Prentox  R  Rotenox  5  EC  to  be  used 
on  potatoes,  eggplants,  and  tomatoes  to 
control  Colorado  potato  beetles.  July  16. 
1984. 

EPA  SLNNo.  DE 84  0007.  Fairfield 
American  Corp.  Registration  is  for 
Rotacide  EC  to  be  used  on  potatoes, 
eggplants,  and  tomatoes  to  control 
Colorado  potato  beetles.  July  17, 1984. 

EPA  SLNNo.  DE 84  0008  Fairfield 
American  Corp.  Registration  is  for 
Permanone  Tick  Repellent  to  be  used  on 
outer  clothing  to  control  ticks,  chiggers, 
and  mosquitoes.  July  17, 1984. 

EPA  SLNNo.  DE 64  0009.  Penick  Corp. 
Registration  is  for  Noxfire  Insecticide 
With  Rotenone  EC  5%  Fire  Ant  Drench 
Formula  II  to  be  used  on  lawns,  grounds, 
around  buildings,  fields,  waste  lands, 
recreational  areas,  and  campgrounds  to 
control  fire  ants.  July  16, 1984. 

Georgia 

EPA  SLNNo.  GA  84  0003.  Pennwalt 
Corp.  Registration  is  for  Penncap-M 
Insecticide  to  be  used  on  cotton  to 
control  boll  weevils  and  on  soybeans  to 
control  stinkbugs.  July  10, 1984. 

Iowa 

EPA  SLNNo.  I  A  84  0003.  Degesch 
America.  Inc.  Registration  is  for  Degesch 
Magtoxin  Pellet-Prepac  to  be  used  in 
bins,  silos,  holdi.ag  tanks,  food  and  feed 
processing  equipment,  and  conveyers  to 
control  confused  fiour  beetles  and  red 
flour  beetles.  July  2. 1984. 

Louisiana 

EPA  SLNNo.  LA  84  0015.  PBl/Gordon 
Corp.  Registration  is  for  Quadmec  to  be 


used  on  bluegrass  and  bermudigrass 
turfs  to  control  nutsedge.  grass  weeds, 
and  broadleaf  weeds.  July  20. 1984. 

EPA  SLNNo.  LA  84  0016.  Fairfield 
American  Corp.  Registration  is  for 
Permanone  Tick  Repellent  to  be  used  on 
outer  clothing  to  control  ticks,  chiggers, 
and  mosquitoes.  July  26, 1964. 

EPA  SLNNo.  LA  84  0017.  Mobay 
Chemical  Corp.  Registration  is  for 
Sencor  4F  Flowable  Herbicide  to  be 
used  on  fallowed  sugarcane  fields  to 
control  grass  weeds  and  broadleaf 
weeds.  July  30, 1984. 

EPA  SLNNo.  LA  84  0018  Mobay 
Chemical  Corp.  Registration  is  for 
Sencor  DF  75%  Dry  Flowable  Herbicide 
to  be  used  on  fallowed  sugarcane  fields 
to  control  seedling  johnsongrass  and 
assorted  weeds.  July  30, 1984. 

Maryland 

EPA  SLN  No.  MD  84  0005.  SDA 
Biotech  Corp.  Registration  is  for  Bravo 
500  to  be  used  on  tomatoes  to  control 
anthracnose.  July  2. 1984. 

Michigan 

EPA  SLNNo.  MI 84  0010.  Mobay 
Chemical  Corp.  Registration  is  for 
Mesurol  75%  WP  to  be  used  on  com  to 
control  snails  and  slugs.  July  19, 1984. 

EPA  SLN  No.  MI  84  0011.  Rohm  and 
Haas  Co.  Registration  is  for  Goal  1.6E 
Herbicide  to  be  used  on  spearmint  and 
peppermint  to  control  prostrate 
knotweed.  redroot  pigweed,  and 
common  purslane.  July  19. 1984. 

Minnesota 

EPA  SLNNo.  MN 84 0003.  Degesch 
America,  Inc.  Registration  is  for  Degesch 
Magtoxin  Pellet  Prepac  to  be  used  in 
bins,  silos,  holding  tanks,  food  and  feed 
processing  equipment,  conveyors,  and 
related  equipment  to  control  confused 
Hour  beetles,  red  flour  beetles,  and  other 
stored-product  insects  listed  on  the 
Federal  label.  July  24, 1984. 

New  Hampshire 

EPA  SLNNo.  NH 84  0001.  Penick 
Corp.  Registration  is  for  Noxfire 
Insecticide  with  Rotenone  EC  5%  Fire 
Ant  Drench  Formula  II  to  be  used  on 
lawns,  gardens,  and  grounds  to  control 
C(.'lorado  potato  beetles.  July  2. 1984. 

New  Jersey 

EPA  SLNNo.  NJ 84  0013.  SDS  Biotech 
Corp.  Registration  is  for  Royal  MH-30  to 
be  used  on  tomatoes  to  control 
anthracnose.  July  11, 1984. 

EPA  SLNNo.  NJ 84  0014.  Uniroyal 
Chemical.  Registration  is  for  Bravo  500 
to  be  used  on  cranberries  to  control  wild 
beans,  rice  cutgrass,  feather  ferns,  royal 
ferns,  and  cinnamon  ferns.  July  16, 19iB4. 
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Nevada 

EPA  SLN  No.  NV  84  0004.  Oreo.  Inc. 
Registration  is  for  Oreo  Patrol  to  be  used 
near  runways  or  burrows  to  control 
ground  squirrels.  July  18, 1984. 

EPA  SLN  No.  NV  84  0005.  Oreo.  Inc. 
Registration  is  for  Oreo  Gopher  Grain  to 
be  used  on  forest  crops,  orchards,  and 
nonerop  areas  to  control  pocket  gophers. 
July  18, 1984. 


Ohio 

EPA  SLN  No.  OH  84  0003.  Velsicol 
Chemical  Corp.  Registration  if  for  Ramik 
Green  to  be  used  in  dormant  bearing 
and  nonbearing  fruit  tree  orchards  to 
control  pine  voles  and  meadow  voles, 
luly  8. 1984. 

Oklahoma 

EPA  SLN  No.  OK  84  0012.  Platte 
Chemical  Co.  Registration  is  for  Clean 
Crop  Diazinon  AG  500  Insecticide  to  be 
used  on  winter  wheat  to  control 
southern  masked  chafers  [Cyclocephala 
spp.)  and  white  grubs  [Phyllophaga 
crinito).  July  10. 1984. 

Oregon 

EPA  SLN  No.  OR  84  0033.  Wilbur-Ellis 
Corp.  Registration  is  for  Malathion  5 
Pyrethrum  0.1  Dust  P.B.  to  be  used  on 
mushrooms  to  control  mites  and  phorid 
and  seiarid  flies.  July  2a  1984. 

EPA  SLN  No.  OR  84  0034.  Mobay 
Chemical  Corp.  Registration  is  for 
Nemaeur  15%  Granular  to  be  used  on 
raspberries  to  control  nematodes.  July 
17. 1984. 

EPA  SLN  No.  OR  84  0036.  Rohm  and 
Haas  Co.  Registration  is  for  Dithane  Z- 
78  to  be  used  on  radishes  to  control 
downy  mildew.  July  24, 1984. 


Pennsylvania 

EPA  SLN  No.  PA  84  0009.  Velsicol 
Chemical  Corp.  Registration  is  for 
Ramik  Green  to  be  used  on  dormant- 
bearing  and  nonbearing  fruit  tree 
orchards  to  control  pine  voles  and 
meadow  voles.  July  10, 1984. 

Virginia 

EPA  SLN  No.  VA  84  0006.  SDS  Biotech 
Corp.  Registration  is  for  Bravo  500  to  be 
used  on  tomatoes  to  control 
anthracnose.  July  3. 1984. 


Washington 

EPA  SLN  No.  WA  84  0049.  FMC  Corp. 
Registration  is  for  Kolodust  to  be  used 
on  potatoes  to  control  powdery  mildew. 
July  3. 1984. 

EPA  SLN  No.  WA  840050.  FMC  Corp. 
Registration  is  for  Dimethoate  267  to  be 
used  on  lentils  to  control  aphids  and 
lygus  bugs.  July  6, 1984. 

EPA  SLN  No.  WA  84  0052.  Wilbur- 
Ellis  Co.  Registration  is  for  Ben-Sul  60 


Dust  to  be  used  on  potatoes  to  control 
powdery  mildew.  July  3, 1984. 

EPA  SLN  No.  WA  84  0053  Union 
Carbide  Agricultural  Products,  Inc. 
Registration  is  for  Temik  15G  Aldicarb 
Pesticide  to  be  used  on  nonbearing 
apple  trees  to  control  aphids.  July  13, 
1984. 

EPA  SLN  No.  WA  84  0054.  Wilbur- 
Ellis  Co.  Registration  is  for  Malathion  5 
Pyrethrum  0.1  Dust  P.B.  to  be  used  on  ;. 
mushrooms  to  control  mites  and  phorid 
and  seiarid  flies.  July  13. 1984. 

EPA  SLN  No.  WA  84  0055  Mobay 
Chemical  Corp.  Registration  is  for 
Nemaeur  15%  Granular  to  be  used  on 
raspberries  to  control  nematodes.  July 
13  1984. 

EPA  SLN  No.  WA  84  0056.  Mobay 
Chemical  Corp.  Registration  is  for 
Nemaeur  3  Emulsifiable  to  be  used  on 
raspberries  to  control  nematodes.  July 
13  1984. 

EPA  SLN  No.  WA  84  0057.  Mobay 
Chemical  Corp.  Registration  is  for 
Roundup  Herbicide  to  be  used  on  fallow 
grounds  and  reduced  tillage  systems  to 
control  annual  weeds.  July  16. 1984. 

EPA  SLN  No.  WA  84  0058.  Chevron 
Chemical  Co.  Registration  is  for  Ortho 
Monitor  4  Spray  to  be  used  on  seed 
carrots  to  control  lygus  bugs.  July  16. 
1984. 

EPA  SLN  No.  WA  84  0059.  Velsicol 
Chemical  Corp.  Registration  is  for 
Weedmaster  Herbicide  to  be  used  on 
croplands  between  plantings  of  wheat  to 
control  broadcast  weeds.  July  20. 1984. 
July  20, 1984. 

(Sec.  24.  amended.  92  Stat.  835  (7  U.S.C.  136)) 

Dated:  December  19, 1964. 
Stevan  Schatzow, 

Director,  Office  of  Pesticide  Programs. 
(FR  Doc.  84-33942  Filed  12-31-84;  8:45  am] 

BtLUNO  CODE  aS6O-S0-M 


[OPP-240054;  FRL-2746-4]  { 

State  Registration  of  Pesticides; 
Alabama,  et  aL  J 

ACENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  notices  of 
registration  of  pesticides  to  meet  special 
local  needs  under  section  24(c)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  as  amended, 
from  29  States.  A  registration  issued 
under  this  section  of  FIFRA  shall  not  be 
effective  for  more  than  90  days  if  the 
Administrator  disapproves  the 
registration  or  finds  it  to  be  invalid 
within  that  period.  If  the  Administrator 
disapproves  a  registration  or  fmds  it  to 
be  invalid  after  90  days,  a  notice  giving 


that  information  will  be  published  in  the 
Federal  Register. 

DATE:  The  last  entry  for  each  item  is  the 
date  the  State  registration  of  that 
product  became  effective. 

FOR  FURTHER  INFORMATKMI  CONTACT 

Sandra  English,  Registration  Division 
(TS-767C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.  SW,  Washington, 
D.C. 
Office  location  and  telephone  number 
Rm.  726A,  CM  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  (703- 
557-7116). 
SUPPLEMENTARY  INFORMATION:  Most  of 
the  registration  listed  below  were 
received  by  the  EPA  in  June  1984. 
Receipts  of  State  special  local  need 
registrations  will  be  published 
periodically.  The  following  registrations 
do  not  involve  changed-use  patterns. 
The  term  "changed-use  pattern"  is 
defined  in  40  CFR  162.3(k)  as  a 
significant  change  from  a  use  pattern 
approved  in  connection  with  the 
registration  of  a  pesticide  product. 
Examples  of  significant  changes  include, 
but  are  not  limited  to.  changes  from 
nonfood  to  food  use,  outdoor  to  indoor 
use,  ground  to  aerial  application, 
terrestial  to  aquatic  use.  and 
nondomestic  to  domestic  use. 

Alabama 

EPA  SLN  No.  AL  84  0003.  Mobay 
Chemical  Corp.  Registration  is  for 
Bayleton  50%  WP  to  be  used  on  pine 
seed  nurseries  to  control  Fusiform  rust 
[Cronardum  quercuum).  June  15, 1984. 

Arizona 

EPA  SLN  No.  AZ  84  0003.  Wilbur  Ellis 
Co.  Registration  is  for  Red-Top  Methyl 
Parathion  4  Spray  to  be  used  on  alfalfa, 
artichokes,  carrots,  celery,  peppers, 
beans,  cabbages,  cauliflower,  broccoli, 
brussels  sprouts,  beets,  and  cotton  to 
control  aphids,  armyworms.  and 
leafhoppers.  June  26, 1984. 

Arkansas 

EPA  SLN  No.  AR  84  0013.  Chevron 
Chemical  Co.  Registration  is  for  Othene 
75S  Soluble  Powder  to  be  used  on 
mounds  to  control  fire  ants.  June  11. 
1984. 

EPA  SLN  No.  AR  84  0014.  Chevron 
Chemical  Co.  Registration  is  for  Orthene 
Tree  and  Ornamental  Spray  to  be  used 
on  mounds  to  control  fire  ants.  June  11, 
1984. 

EPA  SLN  No.  Ar  84  0015.  Ciba-Geigy 
Corp.  Registration  is  for  Cotoran  80W 
Herbicide  to  be  used  on  cotton  to 
control  broadleaf  weeds.  June  11, 1984. 
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EPA  SLNNo.  AR  84  0016.  Merch  and 
Co..  Inc.  Registration  is  for  Mertect  340- 
F  to  be  used  in  poultry  houses  to  control 
Aspergillus  spp.  spores.  June  11, 1984. 

EPA  SLNNo.  AR  64  0017.  PBI/Cordon 
Corp.  Registration  is  for  Quadmec  to  be 
used  on  turf  to  control  crabgrass  and 
broadleaf  weeds.  June  11. 1964. 

California 

EPA  SLNNo.  CA  84  0190.  Madera 
County  Depf.  of  Agriculture. 
Registration  is  for  Ficam  D.  Dexol  Dexa- 
Klor  Dust,  and  Dexol  Dexa-Klor  Dust 
Indoor/Outdoor  Use  to  be  used  in 
rodent  burrows  to  control  fleas.  June  4. 
1984. 

EPA  SLNNo.  CA  84  0191.  Modoc 
County  Dept.  of  Agriculture. 
Registration  is  for  Ground  Spuirrel  Paste 
to  be  used  on  rangelands.  pastures, 
croplands,  and  nonagricultural  areas  to 
control  ground  squirrels.  June  6, 1984. 

EPA  SLNNo.  CA  84  0192.  Mobay 
Chemical  Corp.  Registration  is  for  Di- 
Syston  Emulsifiable  to  be  used  on 
asparagus  to  control  aphids  and  thrips. 
June  4, 1984. 

EPA  SLNNo.  CA  84  0193.  Plumas 
County  Dept.  of  Agriculture. 
Registration  is  for  Ground  Squirrel  Paste 
to  be  used  on  rangelands.  pastives.  and 
croplands  to  control  ground  squirrels. 
|une  22. 1984. 

EPA  SLNNo.  CA  84  0194.  Yuba 
County  Dept.  of  Agricultiu^. 
Registration  is  for  Liqui-Stik 
Concentrate  to  be  used  in  pear  orchards 
to  control  preharvest  fruit  drop.  June  15, 
1984. 

Connecticut 

EPA  SLNNo.  CT84  0002.  Penick  Corp. 
Registration  is  for  Noxfire  Insecticide 
With  Rotenone  EmulsiFiable 
Concentrate  5%  Fire  Ant  Drench 
Formula  II  to  be  used  on  potatoes  and 
eggplants  to  control  potato  beetles.  June 
25, 1984. 

Delaware 

EPA  SLNNo.  DE 84  0005.  SDS  Biotech 
Corp.  Registration  if  for  Bravo  500  to  be 
used  on  tomatoes  to  control 
anthracnose.  June  27. 1984. 

Florida 

EPA  SLNNo.  FL  84  0016.  The  Land. 
Epcot  Center.  Registration  is  for 
Bordeaux  Mixture  Acme  to  be  used  on 
crops  grown  in  The  Land.  Epcot  Center. 
to  control  pests  listed  on  the  EPA- 
registered  label.  June  8, 1984. 

£714  SLNNo.  FL  84  0017.  The  Und. 
Epcot  Center.  Registration  is  for  Agri- 
Strep  Type  D  to  be  used  on  crops  grown 
in  The  Land.  Epcot  Center,  to  control 
pests  listed  on  the  EPA-registered  label. 
June  8. 1984. 


EPA  SLNNo.  FL  84  0018.  The  Land. 
Epcot  Center.  Registration  is  for  Kocide 
101  to  be  used  on  crops  grown  in  The 
Land.  Epcot  Center,  to  control  pests 
listed  on  the  FJ'A-registered  label.  June 
a  1984. 

Georgia 

EPA  SLNNo.  GA  84  0002.  Merck  ft 
Co..  Inc.  Registration  is  for  Mertect  340- 
F  to  be  used  in  poultry  houses  to  control 
Aspergillus  spp.  spores.  June  29, 1984. 

Hawaii 

EPA  SLNNo.  HI 84  0006.  Rohm  and 
Haas  Co.  Registration  is  for  Goal  1.6E 
Herbicide  to  be  used  on  nonbearing 
macadamia  nut  plantings  to  control 
broadleaf  weeds.  June  12. 1984. 

Idaho 

EPA  SLWNo.  ID  84  0010.  Pennwalt 
Corp.  Registration  is  for  Penncap 
Insecticide  to  be  used  on  lentils  to 
control  aphids  and  lygus  bugs.  June  27, 
198. 

Indiana 

EPA  SLNNo.  IN 84  0006.  Witco  Corp. 
Registration  is  for  CB-1356  Mosquito 
Lar\'acide  to  be  used  in  swamps  and 
floodwater  areas  to  control  mosquitoes. 
June  14. 1984. 

Louisiana 

EPA  SLNNo.  LA  84  0013.  Pennwalt 
Corp.  Registration  is  for  Topsin  M  70W 
Fungicide  to  be  used  on  soybeans  to 
control  aerial  blight  [Rhizoctonia 
solani).  June  11. 1984. 

EPA  SLNNo.  LA  84  0014.  Pennwalt 
Corp.  Registration  is  for  Topsin  M  4.5 
Fungicide  to  be  used  on  soybeans  to 
control  aerial  blight  (Rhizoctonia 
solani).  June  11. 1984. 

Mar>-land 

EPA  SLNNo.  MD 84 0003.  Penick 
Corp.  Registration  is  for  Noxfire 
Insecticide  With  Rotenone  Emulsifiable 
Concentrate  5%  Fire  Ant  Drench 
Formula  II  to  be  used  on  potatoes  to 
control  Colorado  potato  beetles.  June  14. 
1984. 

EPA  SLN  No.  MD  84  0004.  Dow 
Chemical  U.S.A.  Registration  is  for 
Lorsban  4E  Insecticide  to  be  used  on 
sweetcom  to  control  armyworms  and 
com  eurworm  larvae.  June  20, 1984. 

Massachusetts 

EPA  SLNNo.  MA  84  0003.  Chevron 
Chemical  Co.  Registration  is  for  Orthene 
75S  Soluble  Power  to  be  used  on 
cranberries  to  control  fireworms, 
spanworms.  and  sparaganothis.  June  4. 
1984. 

EPA  SLNNo.  MA  84  0004.  Chevron 
Chemical  Co.  Registration  is  for 


Difolatan  80  Sprills  to  be  used  on 
cranberries  to  control  fruit  rot.  June  4. 
1984. 

EPA  SL\No.  MA  84  0005.  Lesco,  Inc. 
Registration  is  for  Par-Ex  27-3-5 
Fertilizer  With  1.5%  Oftanol  to  be  used 
on  turf  grasses  to  control  white  grub 
larvae,  chinch  bugs,  and  sod  webworms. 
June  4. 1984. 

EPA  SLNNo.  MA  84  0006.  Lesco.  Inc. 
Registration  is  for  Lesco  Oftanol  1.5% 
OR  to  be  used  on  turf  grasses  to  control 
soil  insects  and  surface  insects.  June  4. 
1984. 

Michigan 

EPA  SLWNo.  MI  84  0013.  Pennwalt 
Corp.  Registration  is  for  Topsin  M  4.5F 
Fungicide  to  be  used  on  soybeans  to 
control  aerial  blight.  June  15. 1984. 

EPA  SLNNo.  Ml 84  0014.  Pennwalt 
Corp.  Registration  is  for  Topsin  M  70W 
Fungicide  to  be  used  on  soybeans  to 
control  aerial  blight.  June  15, 1984. 

Mississippi 

EPA  SLNNo.  MS 84  0012.  Mobay 
Chemical  Corp.  Registration  is  for 
Guthion  2L  to  be  used  on  cotton  to 
control  boll  weevils.  June  13, 1984. 

EPA  SLNNo.  MS  84  0016.  E.I.  Du  Pont 
de  Nemours  ft  Co.  Registration  is  for 
DuPoint  Lexone  4L  Weed  Killer  to  be 
used  on  soybeans  to  control  sicklepod. 
June  25, 1984. 

EPA  SLNNo.  MS  84  0017.  E.I.  Du  Pont 
de  Nemours  &  Co.  Registration  is  for 
DuPont  Lexone  DI'"''*  Weedkiller  to  be 
used  on  soybeans  to  control  sicklepod. 
June  25. 1984. 

EPA  SLNNo.  MS 84  0018.  FairHeld 
American  Corp.  Registration  is  for 
Pcrmanone  Tick  Repellent  to  be  used  on 
outer  clothes  to  control  ticks,  chiggers. 
and  mosquitoes.  June  27. 1984. 

Montana 

EPA  SLNNo.  MT84  0006.  FMC  Corp. 
Registration  is  for  Dimethoate  267  to  be 
used  on  lentils  to  control  lygus  bugs  and 
aphids.  June  20, 1984. 

Nevada 

EPA  SLNNo.  NV 84  0003.  Dow 
Chemical  Co.  Registration  is  for 
Dursban  Termiticide  Concentrate  to  be 
used  in  soil  and  around  structural 
elements  to  control  termites.  June  27, 
1984. 

New  Jersey 

EPA  SLWNo.  NJ 84  0010  Mobay 
Chemical  Corp.  Registration  is  for 
Mesurol*  Wettable  Powder  to  be  used 
on  com  to  control  snails  and  slugs.  June 
12. 1984. 

EPA  SLNNo.  N/84  0011.  Ciba-Geigy 
Corp.  Registration  is  for  D-Z-N* 
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Diazinon  14G  to  be  used  on  cranberries 
to  control  Chrysotheuchia  topiaria 
(cranberry  girdler).  June  19, 1984. 

EPA  SLNNo.  N/84  0012.  Chevron 
Chemical  Co.  Registration  is  for 
Difolatan  80  Sprills  to  be  used  on 
cranberries  to  control  fruit  rot.  June  27, 
1984. 

EPA  SLWNo.  NJ  84  0015.  Penick  Corp. 
Registration  is  for  Scourge  Insecticide 
W/SBP-1382/PBO  4%+ 12%  MF  Formula 
II  to  be  used  on  grounds,  shrubbery,  and 
vegetation  around  stagnant  pools, 
marshy  areas,  ponds,  and  shorelines  to 
control  adult  mosquitoes,  midges,  and 
blackflies.  June  11, 1984. 

New  Mexico 

EPA  SLNNo.  NM 84  0004.  Fairfield 
American  Corp.  Registration  is  for 
Permanone  Tick  Repellent  to  be  used  on 
outer  clothing  to  control  ticks,  chiggers, 
and  mosquitoes.  June  13, 1984. 

New  York 


EPA  SLN  No.  NY  84  0002.  Mobay 
Chemical  Corp.  Registration  is  for 
Mesurol  (75%)  Wettable  Powder  to  be 
used  on  corn  to  control  slugs  and  snails. 
June  8. 1984. 

Ohio 

EPA  SLN  No.  OH  84  0002.  Mobay 
Chemical  Corp.  Registration  is  for 
Mesurol  (75%)  Wettable  Powder  to  be 
used  on  com  to  control  slugs  and  snails. 
June  18, 1984. 

Rhode  Island 

EPA  SLNNo.  RI 84  0003.  Penick  Corp. 
Registration  is  for  NoxAre  Insecticide 
With  Rotenone  Emulsifiable 
Concentrate  5%  Fire  Ant  Drench 
Formula  II  to  be  used  on  lawns,  gardens, 
and  grounds  to  control  fire  ants.  June  29, 
1984.  I 

Tennessee 

EPA  SLNNo.  TN 84  0004.  FMC  Corp. 
Registration  is  for  furadan  4F  Insecticide 
to  be  used  on  sorghum  to  control 
greenbugs.  June  4, 1984. 

Vermont 

EPA  SLNNo.  VT 84 0002.  Penick 
Corp.  Registration  is  for  Noxfire 
Insecticide  With  Rotenone  Emulsifiable 
Concentrate  5%  Fire  Ant  Drench 
Formula  II  to  be  used  on  potatoes  to 
control  Colorado  potato  beetles.  June  24, 
1984. 


Virginia 

EPA  SLNNo.  VA  84  0005.  PBI/Gordon 
Corp.  Registration  is  for  Quadmec  to  be 
used  on  bluegrass  and  Bermudagrass  to 


control  broadleaf  weeds,  grass  weeds, 
and  nutsedge.  June  8, 1984.  < 

Washington 

EPA  SLNNo.  WA  84  0036.  Mobay 
Chemical  Corp.  Registration  is  for  •Di- 
Syston  8  Emulsifiable  to  be  used  on 
asparagus  to  control  aphids  and  thrips. 
June  1, 1984. 

EPA  SLNNo.  WA  84  0037.  Chevron 
Chemical  Co.  Registration  is  for 
Difolatan  80  Sprills  to  be  used  on 
potatoes  to  control  early  blight.  June  1, 
1984. 

EPA  SLNNo.  WA  84  0038.  Aceto 
Agricultural  Chemicals  Corp. 
Registration  is  for  Phorate  15-G  to  be 
used  on  field  corn  to  control  leaf  aphids, 
mites,  and  com  earworms.  June  11, 1984. 

EPA  SLNNo.  WA  84  0039.  Platte 
Chemical  Co.  Registration  is  for  Clean 
Crop  Phorate  15G  Systemic  Insecticide 
to  be  used  on  field  com  to  control  com 
leaf  aphids,  mites,  and  earworms.  June 
11, 1984. 

EPA  SLNNo.  WA  84  0040.  Aceto 
Agricultural  Chemicals  Corp. 
Registration  is  for  Rampart  lOG  to  be 
used  on  field  com  to  control  aphids, 
mites,  and  earworms.  June  11, 1984. 

EPA  SLNNo.  WA  84  0041.  Platte 
Chemical  Co.  Registration  is  for  Clean 
Crop  Rampart  lOG  Systemic  Insecticide 
to  be  used  on  field  com  to  control  com 
leaf  aphids,  mites,  and  earworms.  June 
11, 1984. 

EPA  SLNNo.  WA  84  0042.  Chas.  H. 
Lilly  Co.  Registration  is  for  Lilly/Miller 
Alphaspra  to  be  used  on  apple  and  pear 
trees  to  prevent  preharvest  fruit  drop. 
June  8, 1984. 

EPA  SLNNo.  WA  84  0044.  Aceto 
Agricultural  Chemicals  Corp. 
Registration  is  for  Rampart  lOG  to  be 
used  on  hops  to  control  aphids.  June  11, 
1984. 

EPA  SLNNo.  WA  84  0045.  Platte 
Chemical  Co.  Registration  is  for  Clean 
Crop  Dinitro  3  Herbicide  to  be  used  on 
brush  to  promote  desiccation.  June  21, 
1984. 

EPA  SLNNo.  WA  84  0046.  Uniroyal 
Chemical.  Registration  is  for  Uniroyal 
Dinoseb-3  to  be  used  on  brush  to 
promote  desiccation.  June  21, 1984. 

EPA  SLNNo.  WA  84  0047.  Chas.  H. 
Lilly  Co.  Registration  is  for  Lilly /Miller 
Alphaspra  200  to  be  used  on  apple  and 
pear  orchards  to  thin  fruit.  June  18, 1984. 

EPA  SLNNo.  WA  84  0048.  Rhone 
Poulenc,  Inc.  Registration  is  for  Buctril 
to  be  used  on  field  and  silage  com  to 
control  weeds.  June  22, 1984. 

West  Virginia  | 

EPA  SLNNo.  WV 84  0003.  Fairfield 
American  Corp.  Registration  is  for 
Permanone  Tick  Repellent  to  be  used  on 


outer  garments  to  control  ticks,  chiggers, 
and  mosquitoes.  June  12, 1984. 

Wisconsin 

EPA  SLNNo.  WI 84  0003.  Chevron 
Chemical  Co.  Registration  is  for  Ortho 
Diqua4  Herbicide  to  be  used  on  ponds, 
lakes,  reservoirs,  marshes,  bayous, 
drainage  ditches,  canals,  streams,  and 
rivers  to  control  duckweed,  watermilfoil, 
and  elodea.  June  26, 1984. 

(Sec.  24,  as  amended,  92  Stat.  825  (7  U.S.C. 
136)) 

Dated:  December  19, 1984. 
Steven  Schatxow, 

Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  84-33944  Filed  12-31-64;  8:45  am) 
BILUNQOOOCI 


[OPP-2400S3;  FRL-2746-S] 

State  Registration  of  Pesticides; 
Arkansas,  et  aL 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  received  notices  of 
registration  of  pesticides  to  meet  special 
local  needs  under  section  24(c)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended, 
from  26  States.  A  registration  issued 
under  this  section  of  FIFRA  shall  not  be 
effective  for  more  than  90  days  if  the 
Administrator  disapproves  the 
registration  or  finds  it  to  be  invalid 
within  that  period.  If  the  Administrator 
disapproves  a  registration  or  finds  it  to 
be  invalid  after  90  days,  a  notice  giving 
that  information  will  be  published  in  the 
Federal  Register. 

date:  The  last  entry  for  each  item  is  the 
date  the  State  registration  of  that 
product  became  effective. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  English,  Registration  Division 
(TS-767C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
D.C. 
Office  location  and  telephone  number 
Rm.  726A,  CM  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  (703- 
557-7116). 
SUPPLEMENTARY  INFORMATION:  Most  of 
the  registrations  listed  below  were 
received  by  the  EPA  in  May  1984. 
Receipts  of  State  registrations  will  be 
published  periodically.  Only  one  of  the 
following  registrations  involves  a 
changed-use  pattern  and  is  identified  by 
the  abbreviation  (CUP).  The  term 
"changed-use  pattern"  is  defined  in  40 
CFR  162.3(k)  as  a  significant  change 
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from  a  use  pattern  approved  in 
connection  with  the  registration  of  a 
pesticide  product.  Examples  of 
signiPicant  changes  include,  but  are  not 
limited  to.  changes  from  nonfood  to  food 
use.  outdoor  to  indoor  use,  ground  to 
aerial  application,  terrestrial  to  aquatic 
use.  and  nondomestic  to  domestic  use. 

Arkansas 

-  EPA  SLNNo.  AR  84  0009.  FMC  Corp. 
Registration  is  for  Pounce  •  Plus  Methyl 
Parathion  2-5  EC  Insecticide  to  be  used 
on  cotton  to  control  cotton  bollwonns. 
tobacco  budworms,  fleahoppers. 
tarnished  plant  bugs,  boll  weevils,  lygus 
bugs,  cabbage  loopers.  and  cotton 
leafperforators.  May  7. 1984. 

EPA  SLN  No.  AR  84  0010.  Chevron 
Chemical  Co.  Registration  is  for  Ortho 
Paraquat  Plus  to  be  used  on  alfalfa  to 
control  annual  grasses  and  broadleaf 
weeds.  May  7. 1984. 

EPA  SLN  No.  AR  84  0011.  FMC  Corp. 
Registration  is  for  Furadan  4F 
Insecticide  to  be  used  on  small  grains 
(wheat,  oats,  and  barley)  to  control 
greenbugs  and  aphids.  May  7, 1984. 

EPA  SLN  No.  AR  84  0012.  Dow 
Chemical  Co.  Registration  is  for 
Dursban  TC  Termiticide  Concentrate  to 
be  used  on  plenumtype  soil  to  control 
termites.  May  14. 1984. 

Califoniia 

EPA  SLN  No.  CA  84  0172.  Stauffer 
Chemical  Co.  Registration  is  for  Ordram 
8-E  to  be  used  in  post-flood  and  post- 
emergence  ground  application  for  no-till 
or  minimum-till  drill-seeded  rice  to 
control  watergrass.  May  9. 1984. 

EPA  SLN  No.  CA  84  0178  Stanislaus 
County  Dept.  of  Agriculture. 
Registration  is  for  Mesurol  75% 
Wettable  Powder  to  be  used  in  cherry 
growing  areas  to  control  fruit-feeding 
birds  (grackles,  starlings,  finches,  jays, 
cedar  wax-wings,  robbins.  and 
sparrows).  May  2. 1984. 

EPA  SLN  No.  CA  84  0179.  Plumas 
County  Dept.  of  Agriculture. 
Registration  is  for  Marmot  and  Squirrel 
Bdit  io  be  used  in  nonagricultural  areas 
to  control  marmots,  woodchucks. 
Orejioa  and  Belding  ground  squirrels. 
May  4.  Id84. 

EPA  SLN  No.  CA  84  0180.  Kern's 
County  Dept.  of  Agriculture. 
Registration  is  for  Ortho  Paraquat  Plus 
to  be  used  on  asparagus  (postharvest)  to 
control  nutgrasscs  and  nutsedges.  May 
7.1984. 

EPA  SLN  No.  CA  84  0181.  Ventura 
County  Dept.  of  Agriculture. 
Registration  is  for  Lorsban  4E 
Insecticide  to  be  used  on  citrus  and 
avocados  to  control  snails.  May  21. 1984. 

EPA  SLN  No.  CA  84  0182.  Madera 
County  Dept.  of  Agriculture. 


Registration  is  for  Marmot  and  Squirrel 
Bait  to  be  used  in  nonagricultural  areas 
to  control  marmots,  woodchucks. 
Oregon  and  Belding  ground  squirrels. 
May  14. 1984. 

EPA  SLN  No.  CA  84  0183.  Madera 
County  Dept.  of  Agriculture. 
Registration  is  for  Kangaroo  Rat  Bait  to 
be  used  on  rangelands.  pastures,  and 
croplands  to  control  kangaroo  rats.  May 
14.1984. 

EPA  SLN  No:  CA  84  0184.  Madera 
County  Dept.  of  Agriculture. 
Registration  is  for  {ackrabbit  Bait  to  be 
used  on  rangelands.  pastures,  croplands, 
and  nonagricultural  areas  (around 
airports  only)  to  control  jackrabbits. 
May  14. 1984. 

EPA  SLN  No.  CA  84  0185.  Madera 
County  Dept.  of  Agriculture. 
Registration  is  for  Ground  Squirrel  Bait 
to  be  used  on  rangelands.  pastures,  and 
croplands  to  control  ground  squirrels. 
May  14. 1984. 

EPA  SLN  No.  CA  84  0186.  Madera 
County  Dept.  of  Agriculture. 
Registration  is  for  Homed  Lark  Bait  to 
be  used  on  croplands  to  control  homed 
larks.  May  14, 1984. 

EPA  SLN  No.  CA  84  0187.  Madera 
County  Dept.  of  Agriculture. 
Registration  is  for  Sparrow  Bait  to  be 
used  on  croplands  and  structures  to 
control  house  sparrows  and  white  and 
golden-crowned  sparrows.  May  14, 1964. 

EPA  SLN  No.  CA  84  0188.  Madera 
County  Dept.  of  Agriculture. 
Registration  is  for  House  Finch  (Linnet) 
Bait  to  be  used  on  croplands  to  control 
house  finches.  May  14, 1984. 

EPA  SLN  No.  CA  84  0189.  Madera 
County  Dept.  of  Agriculture. 
Registration  is  for  Blackbird  and 
Cowbird  Bait  to  be  used  in  areas  birds 
frequent  to  control  blackbirds  and 
cowbirds.  May  14. 1984. 

Delaware 

EPA  SLN  No.  DE  84  0004.  Mobay 
Chemical  Co.  Registration  is  for  Mesurol 
75%  VVP  to  be  used  on  com  to  control 
snails  and  slugs.  May  9. 1984. 

Idaho 

EPA  SL\No.  ID  84  0006.  Farmers 
Union  Central  Exchange.  Inc. 
Registration  is  for  Cenex  Dinex  111  to  be 
used  on  lentils  to  control  broadleaf 
weeds.  May  9. 1984. 

EPA  SLN  No.  ID  84  0007.  Union 
Carbide  Agricultural  Products  Co..  Inc. 
Registration  is  for  ME4  Brominal 
Bromoxynil  Broadleaf  Herbicide  to  be 
used  on  mint  to  control  groundsel, 
purple  mustard,  shepherdspurse.  mare's- 
tail.  and  Chinese  lettuce  weeds.  May  11. 
1984. 

EPA  SLN  No.  ID  84  0008.  Weedmaster 
Herbicide.  Registration  is  for  Dicamba 


and  2.4-D  to  be  used  on  croplands 
(rotated  to  wheat)  to  control  broadleaf 
weeds.  May  15, 1984. 

Illinois 

EPA  SLN  No.  IL  84  0004.  Degesch 
America,  Inc.  Registration  is  for  Degesch 
Magtoxin  Pellets  Prepac  to  be  used  in 
bins,  silos,  holding  tanks,  food  and  feed 
processing  equipment,  conveyers,  and 
related  equipment  to  control  confused 
flour  beetles,  red  flour  beetles,  and  other 
stored-product  insects  listed  on  the 
EPA-registered  label.  May  3. 1984. 

EPA  SLN  No.  IL  84  0005.  Velsicol 
Chemical  Corp.  Registration  is  for 
Banvel  Herbicide  to  be  used  on  field 
com  and  sorghum  to  control  hemp 
dogbane.  May  3. 1984. 

Kansas 

EPA  SL\No.  kS  84  0001.  Degesch 
American.  Inc.  Registration  is  for 
Degesch  Magtoxin  Pellets  Prepac  to  be 
used  in  bins,  silos,  holding  tanks,  food 
and  feed  processing  equipment,  and 
conveyers  to  control  confused  flour 
beetles.  May  7, 1984. 

Louisiana 

EPA  SLN  No.  LA  84  OOW.  FMC  Corp. 
Registration  is  for  Pounce  Plus  Methyl 
Parathion  2-5EC  Insecticide  to  be  used 
on  soybeans  to  control  cabbage  loopers, 
com  earworms.  green  cloverworms, 
Mexican  bean  beetles,  soybean  loopers, 
velvetbean  caterpillars,  and  bean  leaf 
beetles.  May  9, 1984. 

EPA  SLN  No.  LA  84  0011.  Union 
Carbide  Agricultural  Products  Co.,  Inc. 
Registration  is  for  Amiben  Chloramben 
Herbicide  to  be  used  between  mulched 
tomato  and  pepper  beds  to  control 
weeds.  May  14, 1984. 

EPA  SLN  No.  LA  84  0012.  New 
Orleans  Mosquito  Control  Board. 
Registration  is  for  Cythion  to  be  used  in 
areas  of  high-density  building 
construction  and  areas  with  other 
physical  obstructions  to  control  adult 
mosquitoes.  May  15. 1984. 

Mar>iand 

EPA  SLN  No.  MD  84  0001.  Prentiss 
Drug  and  Chemical  Co..  Inc.  Registration 
is  for  Prentox  Rotenox  5  EC  to  be  used 
on  potatoes,  tomatoes,  and  eggplant  to 
control  Colorado  potato  beetles.  May  16. 
1984. 

EPA  SLN  No.  MD  84  0002  Mobay 
Chemical  Corp.  Registration  is  for 
Mesurol  75%  Wettable  Powder  to  be 
used  on  com  to  control  snails  and  slugs. 
May  22. 1984. 

Massachusetts 

EPA  SLN  No.  MA  84  0002.  Lesco.  Inc. 
Registration  is  for  Lesco  24-4-12 


Fertilizer  With  1.5%  Oftanol  to  be  used 
on  turf  grasses  to  control  white  grub 
larvae,  bullbugs,  chinch  bugs,  sod 
webworm  larvae,  and  mole  crickets. 
May  15, 1984.  . 

Michigan  i 

EPA  SLN  No.  MI  84  0007.  Chevron 
Chemical  Co.  Registration  is  for  Ortho 
Paraquat  +  Plus  to  be  used  on 
asparagus  to  control  emerged  annual 
broadleaf  weeds  and  grasses  and  for  top 
kill  and  suppression  of  pprenniiil  weeds. 
May  8, 1984. 

EPA  SLN  No.  MI  84  0009.  FMC  Corp. 
Registration  is  for  Captan  80  WP  and 
Captan  50-W  to  be  used  on  blueberries 
to  control  anthracnose.  fruit  rot.  and 
botrytis  gray  mold.  May  31, 1984. 

Mississippi 

EPA  SLN  No.  MS  84  0010  Degesch 
America,  Inc.  Registration  is  for  Degesch 
Magtoxin  Pellets-Prepac  to  be  used  in 
bins,  silos,  holding  tanks,  food  and  feed 
processing  equipment,  and  conveyers  to 
control  confused  flour  beetles  and  red 
flour  beetles.  May  11, 1984. 

EPA  SLN  No.  MS  84  0011.  FMC  Corp. 
Registration  is  for  Pounce  Plus  Methyl 
Parathion  2-5EC  Insecticide  to  be  used 
on  soybeans  to  control  cabbage  loopers, 
com  earworms.  green  cloverworms. 
Mexican  bean  beetles,  soybean  loopers, 
velvetbean  caterpillars,  bean  leaf 
beetles,  alfalfa  loopers,  garden 
webworms.  stink  bugi,  and  three- 
cornered  leaf  hoppers,  May  24, 1984. 

Missouri  i 

EPA  SLN  No.  MO  84  0003.  Mobay 
Chemical  Corp.  Registration  is  for 
•Sencor  DF  75%  Dry  Plowable  Herbicide 
to  be  used  on  dryland  winter  wheat  to 
control  annual  bluegrass.  chent,  downy 
brome,  green  foxtail,  yellow  foxtail,  little 
barley,  common  chickweed.  common 
lambsquarter,  henbit,  prostrate  pigweed, 
redroot  pigweed,  Virginia  pepperweed, 
shepherdspurse,  field  pennycress,  and 
wild  mustard.  May  31, 1984. 

EPA  SLN  No.  MO  84  0004.  Mobay 
Chemicc>l  Corp.  Registration  is  for 
•  Sencor  Plowable  to  be  used  on 
dryland  winter  wheat  to  control  annual 
bluegrass,  cheat,  downy  brome.  green 
foxtail,  yellow  foxtail,  little  barley, 
common  chickweed.  common  lambs- 
quarter,  henbit,  prostrate  pigweed, 
redroot  pigweed,  Virginia  pepperweed, 
shepherdspurse,  field  pennycress,  and 
wild  mustard.  May  31. 1984. 

EPA  SLN  No.  MO  84  0005.  Degesch 
America,  Inc.  Registration  is  for  Degesch 
Magtoxin*  Pellets-Prapac  to  be  used  in 
bins,  silos,  holding  tanks,  food  and  feed 
processing  equipment  conveyers,  and 
related  equipment  to  control  confused 


flour  beetles,  red  flour  beetles,  and  other 
stored-product  insects.  May  31, 1984. 

NebrasG) 

EPA  SLN  No.  NE  84  0004.  American 
Cyanamid  Co.  Registration  is  for 
Counter  Systemic  Insecticide- 
Nematicide  to  be  used  on  field  com 
(excluding  sweet,  pop,  and  seed  com)  to 
control  European  com  borers  and  spider 
mites.  (CUP — ground  to  aerial 
application).  May  3, 1984. 

EPA  SLN  No.  NE84  0005.  SDS  Biotech 
Corp.  Registration  is  for  Bravo  500  to  be 
used  on  dry  beans  to  control  rust,     , 
anthracnose,  downy  mildew,  and     | 
cercospora  leafspot  diseases.  May  3, 
1984. 

New  fersey 

EPA  SLN  No.  N/84  0008.  Dow 
Chemical  U.S.A.  Registration  is  for 
Lorsban  4E  Insecticide  to  be  used  on 
sweet  com  to  control  armyworms  and 
corn  earworm  larvae.  May  22. 1984. 

EPA  SLN  No.  N/84  0009.  Penick  Corp. 
Registration  is  for  Noxfire  Insecticide 
With  Rotenone  Emulsifiable 
Concentrate  5%  Formula  II  to  be  used  on 
potatoes,  tomatoes,  and  eggplant  to 
control  Colorado  potato  beetles.  May  29. 
1984. 

New  York 

EPA  SLN  No.  NY  84  0001.  Penick 
Corp.  Registration  is  for  Noxfire 
Insecticide  With  Rotenone  Emulsifiable 
Concentrate  5%  Fire  Ant  Drench 
Formula  II  to  be  used  on  potatoes  to 
control  Colorado  potato  bettles.  May  18, 
1984. 

Oklahoma 

EPA  SLN  No.  OK  84  0008.  Uniroyal 
Chemical.  Registration  is  for  Terraclor 
75%  WP  to  be  used  on  peanuts  to  control 
southern  blight  [Sclerotium  rolfsii).  May 
1,1984. 

EPA  SLN  No.  OK  84  0009.  Uniroyal 
Chemical.  Registration  is  for  Terraclor  2 
Lb.  Emulsifiable  to  be  used  on  peanuts 
to  control  southern  blight.  May  24, 1984. 

EPA  SLN  No.  OK84  00W.  Veisicol 
Chemical  Co.  Registration  is  for  Banvel 
Herbicide  to  be  used  on  fall-seeded 
wheat  to  control  annual  weeds.  May  1, 
1984. 

EPA  SLN  No.  OK  84  0011.  Unhoy^l 
Chemical  Co.  Registration  is  for 
Terraclor  10%  Gr.  to  be  used  on  peanuts 
to  control  southern  blight  [Sclerotium 

rolfsii).  May  1, 1984. 

i 
Oregon  | 

EPA  SLN  No.  OR  84  0031.  E.I.  Du  Pont 
De  Nemours  &  Co.  Registration  is  for  Du 
Pont  Benlate  Fungicide  and  Du  Pont 
Manzate  200  Flowable  Fungicide  to  be 


used  on  wheat  to  control  septoria  leaf 
and  glume  blotch.  May  7, 1984. 

EPA  SLN  No.  OR  84  0032.  Mobay 
Chemical  Corp.  Registration  is  for  "Di- 
Syston  8  Emulsifiable  Insecticide  to  be 
used  on  asparagus  to  control  aphids  and 
thrips.  May  29. 1984. 

Pennsylvania 

EPA  SLN  No.  PA  84  0004.  Prentiss 
Drug  and  Chemical  Co.  Registration  is 
for  Prentox  Rotenox  5  EC  to  be  used  on 
potatoes,  tomatoes,  and  eggplants  to 
control  Colorado  potato  beetles.  May  1, 
1984. 

EPA  SLN  No.  PA  84  0005.  FMC  Corp. 
Registration  is  for  Furadan  15G  to  be 
used  on  cucumbers,  melons,  squash,  and 
pumpkins  to  control  nematodes  and 
striped  cucumber  beetels.  May  15, 1984. 

EPA  SLN  No.  PA  0006.  Penick  Corp. 
Registration  is  for  Noxfire  Insecticide 
With  Rotenone  EC  5%  Fire  Ant  Drench 
Formula  II  to  be  used  on  lawns,  gardens, 
grounds  around  buildings,  fields,' 
agricultural  land,  golf  courses, 
recreational  areas,  and  camp  grounds  to 
control  individual  fire  ant  mounds.  May 
16, 1984. 

EPA  SLN  No.  PA  84  0007.  Mobay 
Chemical  Co.  Registration  is  for  Mesurol 
75%  Wettable  Powder  to  be  used  on 
com  to  control  slugs  and  snails.  May  30, 
1984. 

EPA  SLN  No.  PA  84  0008  Dow 
Chemical  U.S.A.  Registration  is  for 
Lorsban*  4E  Insecticide  to  be  used  on 
sweet  com  to  control  armyworms  and 
corn  earworm  larvae.  May  31, 1984. 

Rhode  Island 

EPA  SLN  No.  RI 84  0001.  Prentiss  Drug 
and  Chemical  Co.  Registration  is  for 
Prentox  Rotenox™  5  EC  to  be  used  on 
potatoes,  tomatoes,  and  eggplants  to 
control  Colorado  potato  beetles.  May  11, 
1984. 

EPA  SLN  No.  RI  84  0002.  Fairfield 
American  Corp.  Registration  is  for 
Rotacide™  EC  to  be  used  on  potatoes, 
eggplants,  and  tomatoes  to  control 
Colorado  potato  beetles.  May  22, 1984. 

South  Carolina 

EPA  SLN  No.  SC84  0002  Penick  Corp. 
Registration  is  for  Scourge  Insecticide 
with  SBP-1382/Piperonyl  Butoxide 
13%  4  54%MF-FII  to  be  used  in 
recreational  and  residential  areas  to 
control  mosquitoes.  May  11, 1984. 

EPA  SLN  No.  SC84  0003.  Penick  Corp. 
Registration  is  for  Scourge  Insecticide 
W/SBP-1382/PBP  4% -1-12%  MF  Formula 
II  to  be  used  in  recreational  and 
residential  areas  to  control  adult 
mosquitoes  and  adult  flies.  May  14, 1984. 
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Texas 

EPA  SLNNo.  7X84  0015.  Uniruyal 
Chemical  Co.  Registration  is  for 
Terraclor  2LB  Emulsifiable  to  be  used  on 
peanuts  to  control  southern  blight 
[Sclerotium  rolfsii).  May  3. 1984. 

EPA  SLNNo.  TX  84  0016.  Bell 
Laboratories.  Inc.  Registration  is  for  ZP 
Rodent  Bait  AG  to  be  used  on 
rangelands  to  control  blacktailed  prairie 
dogs  and  squirrels.  May  14. 1984. 

Utah 

EPA  SLNNo.  UT 84  0005.  FMC  Corp. 
Registration  is  for  Dimethoate  267  to  be 
used  on  cherries  to  control  cherry  fruit 
flies.  May  14, 1984. 

EPS  SLN  No.  UT  84  0006.  FMC  Corp. 
Registration  is  for  Aqua  8  Parathion  to 
be  used  on  uninhabited  lands  that  are 
immediately  adjacent  to  the  Great  Sail 
L.ake  to  control  mosquitoes.  May  14, 
1984. 

Virginij 

EPA  SLNNo.  VA  84  0OO3.  Mobay 
Chemical  Corp.  Registration  is  for 
Mesurol  75»  Wettable  Powder  to  be 
used  on  com  to  control  snails  and  slugs. 
May  22. 1984. 

EPA  SLNNo.  VA  84 0004.  Ciba-Geigy 
Corp.  Registration  is  for  I>-Z-N* 
Diazinon  14G  to  be  used  in  recreation 
areas  to  control  lone  star  ticks.  May  24. 
1984. 

Washington 

EPA  SL\No.  WA  84  0033.  Shell 
Chemical  Co.  Registration  is  for  Pydrin 
Insecticide  2.4  EC  to  be  used  on  Douglas 
fir  nurseries  and  seek  orchards  to 
control  insects.  Mav  15. 1984. 

EPA  SLNNo.  WA  34  0034.  Penick 
Corp.  Registration  is  for  Scourge 
Insecticide  with  SBP-1382/Piperonyl 
Butoxide  18%-f-54%  MF  Formula  II  to  be 
used  on  noncrop  lands  to  control 
mosquitoes.  May  22. 1984. 

EPA  SLNNo.  WA  84  0035.  American 
Cyanamid  Co.  Registration  is  for  Thimet 
20-G  Soil  and  Systemic  Insecticide  to  be 
used  on  hops  to  control  mites  and 
aphids.  May  30. 1984. 

West  Virginia 

EPA  SLNNo.  WV 84  0002.  Mobay 
Chemical  Corp.  Registration  is  for 
Mesurol  75%  Wettable  Powder  to  be 
used  on  com  to  control  snails  and  slugs. 
May  15. 1984. 

Wisconsin 

EPA  SLNNo.  WI 84  0002.  Rohm  and 
Haas  Co.  Registration  is  for  Goal  1.6E 
Herbicide  to  be  used  on  spearmint  and 
peppermint  grown  in  muck  soils  to 
control  prostrate  knowtweed.  redroot 
pigweed,  and  common  purslane.  May  16. 
1984. 


(Sec.  24.  as  amended.  92  Stat.  B3S  (7  U.S.C. 
136)) 

Dated:  December  19. 1984. 
Steven  Schatzow, 

Director.  Office  of  Pesticide  Programs. 
(PR  Doc.  B4-33943  Filed  12-31-84;  8:45  am] 
MLLMO  COOC  ( 


(OP^30216B;  PH-FRL  2747-81 

Ben  Laboratories,  inc.;  Approval  of 
Pesticide  Product  Registration 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  an  application 
submitted  by  Bell  Laboratories,  Inc..  to 
conditionally  register  the  pesticide 
product  Quintox  "*  Rat  and  Mouse  Bait 
containing  an  active  ingredient  not 
included  in  any  previously  registered 
product  pursuant  to  the  provisions  of 
section  3(c)(7)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA). 
as  amended. 

FOR  FURTHER  INFORMATION  CONTACT. 
By  Mail:  Product  Manager  (PM)  16. 
Registration  Division  {TS-767C), 
Office  of  Pesticide  Programs.  401  M 
St..  SW.,  Washington.  D.C.  20460. 
Office  location  and  telephone  number: 
Rm.  211,  CM  No.  2,  Environmental 
Protection  Agency,  1921  Jefferson 
Davis  Hwy.  Arlington.  VA  22702. 
(703-557-2600). 
SUPPLEMENTARY  INFORMATION:     EPA 
issued  a  notice,  published  in  the  Federal 
Register  on  April  14. 1982  (47  FR  16098). 
which  announced  that  Bell  Laboratories. 
Inc..  3699  Kinsman  Blvd..  Madison.  Wl 
53704.  had  submitted  an  application  to 
conditionally  register  the  pesticide 
product  "Ro-Tox"  a  rodenticide 
containing  the  active  ingredient 
activated  7-dehydrochlesterol,  (vitamin 
Di\  at  .075  percent:  and  active  ingredient 
not  included  in  any  previously 
registered  product. 

llie  application  was  approved  on 
November  9. 1984  as  "Quintox  ■"•  Rat 
and  Mouse  Bait"  for  use  in  and  around 
buildings  and  inside  of  transport 
vehicles. 

The  active  ingredient  identified  in  the 
application  as  "activated  7- 
dehydrochlesterol,  [vitattiin  Dj). '  was 
revised  to  read  "cholecalciferol  (vitamin 
D>]"  as  approved.  The  product  was 
assigned  EPA  Registration  No.  12455-39 

A  conditional  registration  may  be 
granted  under  section  3(c)(7)(C)  of 
FIFRA  for  a  new  active  ingredient  where 
certain  data  are  lacking,  on  condition 
that  such  data  are  received  by  the  end 
of  the  conditional  registration  period 


and  do  not  meet  or  exceed  the  risk 
criteria  set  forth  in  40  CFR  162.11:  that 
use  of  the  pesticide  during  the 
conditional  registration  period  will  not 
cause  unreasonable  adverse  effects;  and 
that  use  of  the  pesticide  is  in  the  public 
interest. 

The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  of  cholecalciferol 
(vitamin  Djj.  and  information  on  social, 
economic,  and  environmental  benefits  to 
be  derived  from  use.  Specifically,  the 
Agency  has  considered  the  nature  of  the 
chemical  and  its  pattern  of  use. 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Based 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  and  safety 
determinations  which  show  that  use  of 
cholecalciferol  [vitamin  Dj)  during  the 
period  of  conditional  registration  will 
not  cause  any  unreasonable  adverse 
effect  on  the  environment,  and  that  use 
of  the  pesticide  is,  in  the  public  interest. 

This  registration  has  been  issued  on 
the  condition  that  the  following 
information  is  submitted  by  the  listed 
date: 


Typ*  ol  tubmmon 


1  LaMtMoy  mis  cxwipwtf  but  not 
KibnwtM  md  dataO*  on  axpanmantal 
program 

2  Ml  outttandng  Istnratofy  MMs  

3  AcccptiMe  Md  tM«>: 

•  ft»  irmnm  raporl 

b.  Second  ««enni  riport.- 

C  final  r«por1 


DMdMwIor 


Ok.  1.  1964 


Jan  1.  IBSS 

May  1.  1985. 
S«pt  1.  1986 
Jwi.  1.  1988. 


Because  the  Agency  had  suspended, 
and  then  re-instated,  the  efficacy 
requirements  for  this  type  of  product, 
the  Company  had  not  completed  all  the 
pre-suspension  data.  However, 
sufficient  data  were  submitted  to  assure 
the  Agency  that  the  product  would 
perform  adequately  in  actual  use 
situations. 

Consistent  with  section  3(c)(7)(C).  the 
Agency  has  determined  that  this 
conditional  registration  is  in  the  public 
interest.  Use  of  this  pesticide  is  of 
significance  to  the  user  community,  and 
appropriate  labeling,  use  directions,  and 
other  measures  have  been  taken  to 
ensure  that  use  of  the  pesticide  will  not 
result  in  unreasonable  adverse  effects  to 
man  and  the  environment. 

More  detailed  information  on  this 
conditional  registration  is  contained  in  a 
Chemical  Fact  Sheet  on  cholecalciferol 
(vitamin  Dj). 

A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and  formulations, 
science  findings,  and  the  Agency's 
regulatory  position  and  rationale,  may 
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be  obtained  from  Registration  Division 
(TS-767C),  Environmental  Protection 
Agency,  Registration  Support  and 
Emergency  Response  Branch.  1921 
Jefferson  Davis  Hwy..  Arlington,  VA 
22202. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Program  Management 
and  Support  Division  (TS-757C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  236.  CM  No.  2. 
Arlington,  VA  22202  (703-557-3262). 
Request  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must  be 
addressed  to  the  Freedom  of 
Information  Office  (A-101),  401  M  St.. 
SW.,  Washington,  D.C.  20460. 

Such  requests  should:  (1)  Identify  the 
product  name  and  registration  number 
and  (2)  specify  the  data  or  information 
desired. 

(Sec.  3(c)(4)(5)  FIFRA.  as  amendnd) 

Dated:  December  21,  t9«4. 
S.  Schatzow, 

Director,  Office  of  Pesticide  Progrows. 
|FR  Doc.  84-33966  Filed  13-31-84:  8:45  am) 

ULUNO  COOC  6$60-S0-M 

t 

(OPP-100019;  PH-FRL  2747-5] 

California  Department  of  Food  and 
Agriculture;  Transfer  of  Confidential 
Business  Information  i 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  EPA  intends  to  transfer  to  the 
California  Department  of  Food  and 
Agriculture  (CDFA)  certain  confidential 
business  information  (CBI)  submitted  to 
EPA  by  pesticide  registrants  under 
section  3  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA). 
Specifically.  EPA  will  provide  California 
with  a  list  on  computer  magnetic  tape  of 
registration  numbers  and  inert 
ingredients  for  pesticide  products 
registered  under  FIFRA  which  are  also 
registered  by  California  for  use  within 
that  State.  EPA  therefore  will  be 
transferring  to  California  in 
computerized  form  CBI  which  California 
already  retains  in  manual  form  and 
which  has  been  submitted  to  California 
by  the  pesticide  registrants.  The  CDFA 
has  requested  this  information  in 


computerized  form  to  support  a  program 
of  evaluating  inert  ingredients  in 
products  registered  for  use  in  California. 
date:  The  transfer  of  FIFRA  CBI  to  the 
CDFA  will  occur  no  sooner  than 
February  1, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  William  C.  Crosse,  Information 
Services  Branch,  Program 
Management  and  Support  Division 
(TS-757C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M.  St.,  SW.,  Washington. 
D.C.  20460. 
Office  location  and  telephone  number: 
Rm.  222,  CM  No.  2, 1921  Jefferson 
Davis  Highway,  Arlington,  Virginia, 
(703-557-2613). 
SUPPLEMENTARY  INFORMATION:  The 
requirement  for  registration  of  pesticides 
by  EPA  is  set  out  in  section  3  of  FIFRA, 
7  U.S.C.  136  et  seq.  Disclosure  of  data 
required  to  be  submitted  to  EPA  under 
FIFRA  is  governed  by  section  10  of  the 
statute,  which  generally  prohibits 
unauthorized  disclosure  of  confidential 
information  on  inert  ingredients  of  a 
pesticide. 

From  information  submitted  by 
registrants,  EPA  has  produced  on 
computer  magnetic  tape  a  list  of 
registered  pesticide  products,  by 
registration  number,  and  the  inert 
ingredients  contained  in  them.  The 
registrants  have  claimed  this  inert 
ingredient  information  as  CBI.  Before 
pesticides  may  be  used  in  California, 
they  must  be  registered  with  the  State 
under  its  Food  and  Agricultural  Code. 
As  a  part  of  its  registration 
requirements,  California  obtains 
information  on  the  inert  ingredients 
contained  within  the  registered 
products.  Therefore,  the  CDFA  already 
possesses  confidential  inert  ingredient 
information  for  pesticide  products 
registered  by  California.  The  State 
obtained  this  information  from  the 
registrants  and  maintains  it  in  manual 
registration  files. 

The  CDFA  has  requested  that  EPA 
provide  it  with  this  agency's  I 

computerized  list  of  registered  ' 

pesticides  and  inert  ingredients  for  those 
pesticides  also  registered  by  California. 
The  CDFA  can  then  add  this  product 
inert  information  to  its  existing 
computerized  product  registration  data 
base  with  a  minimum  of  cost  and  delay. 
Having  this  information  in  computerized 
form  will  enable  the  State  to  conduct 
complex  computer  searches  needed  to 
support  a  program  of  evaluating  inert 
ingredients  in  products  registered  for 
use  in  California.  The  State  has  asserted 
that  this  need  cannot  properly  be  met  if 
the  same  search  has  to  be  done  through 
its  manual  files. 


While  release  of  FIFRA  CBI  to  State 
agencies  with  responsibilities  for 
protection  of  public  health  is  permitted 
under  EPA's  regulations  at  40  CFR 
2.307(h)  to  prevent  imminent  harm,  such 
is  not  the  case  being  made  here.  Instead, 
EPA  believes  that  release  of  this  CBI  to 
California  is  not  in  violation  of  FIFRA 
section  10  because  EPA  is  providing 
information  which  California  already 
possesses,  but  it  is  providing  it  in  a  form 
that  is  more  readily  usable  by  the  State 
for  official  purposes  than  the  form  in 
which  it  already  has  the  information. 

EPA  has  determined  that  the 
provision  of  this  material  to  the  CDFA 
under  these  circumstances  does  not 
constitute  a  disclusure  of  protected 
information  undr  FIFRA  section  10. 
Nevertheless,  if  only  a  limited  number  of 
pesticide  products  were  affected,  EPA 
would  attempt  to  contact  those 
companies  individually  to  determine 
whether  and  on  what  basis  any 
company  objected  to  this  limited 
disclosure.  Since  the  number  of  affected 
companies  is  too  large  for  EPA  to  do 
this,  EPA  is  issuing  this  notice  to  inform 
producers  of  pesticides  registered  in 
California  that  this  limited  disclosure  to 
California  will  be  made.  No  release  of 
CBI  will  be  made  until  30  days  after 
publication  of  this  notice.  Affected 
pesticide  producers  may  contact  EPA  if 
they  object  to  or  have  questions  about 
this  disclosure.  The  EPA  official  to  be 
contacted  is  William  C.  Crosse  at  the 
address  and  telephone  niunber  listed  in 
this  notice. 

EPA  will  impose  strict  controls  on  thf 
transfer  of  this  information  to  ensure 
that  no  confidential  inert,  ingredient 
information  on  pesticide  products  other 
than  those  registered  for  use  in 
California  will  be  transferred  to  the 
CDFA.  The  CDFA  will  impose  the  same 
prohibitions  against  disclosure  over  the 
computerized  list  EPA  will  provide  as  it 
does  over  the  same  information  in  its 
manual  files. 

Dated:  December  24, 1984. 
Steven  Schatzow, 

Director,  Office  of  Pesticide  Programs. 
(FR  Doc.  84-33968  Filed  12-31-64;  8:45  am) 

BILUNO  CODE  SSeO-SO-M 


(OPP-66116;  PH-FPC  2747-7] 

Certain  Pesticide  Products;  Intent  To 
Cancel  Registrations 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  the  names  of 
firms  requesting  voluntary  cancellation 
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of  registration  of  their  pesticide  products 
in  compliance  with  section  6(a)(1)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA)  as  amended. 
Distribution  or  sale  of  these  products 
after  the  effective  date  of  cancellation 
will  be  considered  a  violation  of  the  Act 
unless  continued  registration  is 
requested. 

tFFCCnVE  date:  February  1. 1985. 
AOOncss:  By  mail,  submit  comments  to: 
Information  Services  Section.  Program 
Management  and  Support  Division 
(TS-757C).  OfTice  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
D.C.204€a 


In  person,  bring  comments  to:  Rm.  236. 

CM  No.  2. 1921  lefferson  Davis 

Highway.  Arlington.  VA. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  making  any  part  or  all  of 
that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 


public  inspection  in  Rm.  236  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Lela  Sykes.  Registration 
Division  (TS-767C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  Washington.  D.C. 
20460. 
Office  location  and  telephone  number 
Rm.  718C.  CM#2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA.  (703-557- 
2126). 
SUPPLEMENTARY  INFORMATION:  EPA  has 
been  advised  by  the  following  firms  of 
their  intent  to  voluntarily  cancel 
registration  of  their  pesticide  products. 


UMI 


n.iiiiMu  Mo. 

PiedMElnMW 

RagisnM 

Oala  ra^oiorad 

n-n* 

Vtwtitr  Vt  pn  IHMMNnr  r    ii'l'tt'l  fill  1'  liiHli 

Wast  Owrracal  Pmfluns  Inc .  8  Wast  40l^  St .  Naw 
Buftough*  w««coma  Co.  Walcoma  Aramai  HaaHn 
KMSM  C«y.  KS  66103 

do                                 

Vork.  Ny  10018     -. 

July  11.  1974. 

«^47 

DMHon.  2000  South  11th  Si. 

Nov  13.  19S3 

m    »m   . 

CoopW  MlHIHKin  EM  iS. _ 

RswIm^q  50  pet  MaMtvn  EmiMMiHs  ConowMto  .■»•»-»*— »>~. 
Vionrw  SfTHiltA  FirrmMnr 

May  S.  1968. 

^^w    im-tf 

W.T.  RaatSi^  Co .  223  EkM  IMn  St.  Frsaport.  N.  01032 

Nov  28.  1956. 

^^^V       "^.^B 

rr  11715 

Mar  28.  1972. 

^^^B      t94  IS 

Win*  N  Spray                 _ „ ._ ...._ 

Oi*n  Phiattm  7  F^H#rt                       ._ 

Nov   16   1969. 

44605 

Ctevran  Chameat  Co..  940  iisnaia»  St.  Hicfimond.  CA  94801 - 

do  .                                . . 

July  28.  1957 

^^V     23»-13aO.  . 

Orthn  Pfmtrtin  4  Fm*f»«    __ 

Ju»y  22.  1956 

^^B       330-1300 

Ortt^  K^nhy^  J  r^t^i            ^.   ,. .  _ _ 

dn      ;                                     

Apr  6.  1959 

^^*~       239-134S 

Onno  S«v«i  SuMw  5-40  DuM     _ 

da , f     

May  20.  1959. 

7»-13i0 

rMtio  saim  <^  A<  7  ^-i^  r^nt           . 

do 

May  26.  1959 

23»-1361 

Ot«io  S«yin  7  5  OuM „ - 

Ortio  K«Waoe  *  Dust „_      „ 

Oitn  K4ltar«  iMairmn  )-3  DuM 

do                              , , ,. 

Do 

23S-13M. 

23»-l4t2   .  _    _  _ 

m _- — ^ 

*""' 

July  16.  1959. 
Aug  27.  1969 

239-1434 

Ckltm  Siatmn  >it\  mattmt^ 

do     

Nov  23.  1359 

23»-t450 

Omn  <im^  ^tkm  f^Vl  Ov«      

do                                               r 

Feb  U   1960 

23S-IS70 

Dram  .^Min  itaan  rkaM 

do... 

Mar  6  1961 

23»-M01 

0«M>  ^'*>«n  's^V  10-^  (Vtl 

do                                 ,                H 

Apt  21.  1961. 

23»-iaa8 

Olhn  ''fittw'*  SiMr  4-'v<  r^a* 

do                                         __       

|ylw   12.  1962. 

23S-172S 

OrtwG-3Du«!  _ „ ._ ..„ 

OfltV)  S«v«>  S<i»r  7  S-7S  OuM 

do                                       

June  a.  1962. 

23»-174a..      ..-     . 

4b             . 

Jiriy  17.  1962. 

23»-ia29 -  .. 

CnrVV)  S«v*i  m  (\m»  rofvcnrai  . 

do   

June  10.  1963 

23»-1967 

Onto  G  StMw  3-30  (X«l          ..._.         _      .      .           . 

_dB ...     .   ~, 

July  27.  1964 

239-1919. 

fVKyi  KfHfuna  1  rvt>                      ,_ 

do 

Sapl   10.  1964. 

239-1997 

0i9<0  Tittton  S«««i  2-5  Oust .          .. 

do                     .._ 

Sspt   16.  1964 

239-2046. 

Ortio  K«lth*i»SulWi  4-40  Og*.-    ..    _ 

0»1ho  KMIana  SuHw  4-50  OutI 

Drttn  OnanMtftf  CtalOm  fH^n^  Mp  9t 

do                                      

Nov   12.  1964 

239-2097 

Apr  23.  1965. 

239-2106.- 

,do         

June  11.  1965 

239-2497.. 

Ortn  Cliawon  Caibiryt  SO  WMIMito „ 

May  7.  1961 

239-249a _ 

Orlho  McowMd  S#vwi .................... 

riiin  "iiaiil  riiiMtii  Til  llM  >— liiMM  "     • 

do                                                ,- 

M«   16.  1962 

270-90 _ 

27V^-20O    

Famata  Ool.  Ine..  23X  E.  Magncia  St.  Pttoann.  AZ 

—..do - 

J.l  Holcon*  MIg..  Co .  4415  EucM  Ava .  Cisvsland. 

Box  125,  Monmouth  Juncten.  NJ  08852 
do                                               .    . 

we» - 

May  12.  1971 
Apr  6.  1963. 

323-4t...._ 

Holeon*  !ns«ii«l  100 _ 

a«Vn«n  MMMtiion  5L _. „ 

DM  44100 

Apr  26.  1963 

3S9-2a> _ 

nt.  Rhooa-Poulane  Inc..  PO 

July  28.  1953. 
Sepi  26   1960 

359-477 

Ch^KO  kWKKnr  50  pet  Liquid ...      _._    __ 

.do       .  .          _          ..     , _ 

Jan  29.  1962 

■»»-<» 

do                                              

June  26.  1963 

359-922.. 

do                i  ,„  

Jww  12.  1960 

359-671 

nnoom  mmtmon  i90WKm ..i —.»..-...■.... , .-..-... 

'rtrrr't  tn^mm  Prt  •"Hr 

do 

Now  20.  1973. 

397-1 ._ 

G>j»ai'i  III  usiisl  niMinaLaLDLSli  Cu    lOO'l  Franktn  Awa   GintviCMv  NV  11S30  ... 

Oct  6   1962 

400-204.....: 

40O-2O7...„     

D«.f  nnr  Cntlnn  Tkmt  tO-OJi                                               ,     

Unaoyal  Ctwmcal  Dnnsnn  al  Unroyal  inc .  74  Amty 
.do                                  -^ 

Rowt.  Bethany.  CT  06525 

July  27.  1956. 
Aug  22.  1957 

400-219....      _ 

Di  Pum  S<vln  50  pet  Dust  Boa _ 

do ...    

May  7.  1964 

400-219 

,.  .do ; 

June  16.  1964 

^^E_      400-321 

D»-PnMr  Conon  Dust  lO-O-C  (S«Mf4__ „           _    .      . 

do i 

July  22.  1964. 

^K      40IM4S 

0»4>MM>  Cotton  dust  5-O-0    „ „_... 

04  Pimi  CoMon  OuM  5-40-0  (Sawn  ptUt _ 

0»l>Mtar  SawvSullur  10-50  autt  _..     _    

Pi  "nil   Sr— -Sir*' 7^fift     

do ,   ,    ,. 

Oct  9.  1967 

^^         400-246 

.do _ ~ 

Oct   11.  1967 

400-349   - 

, ,  ,do 

Nov   13.  1967 

400-250 

do    .               _ 

Nov  26.  1967 

400-251 

do 

Do 

400-7W 

Da-PtWr  S«vin-SJti»  5-50   , _        . 

- 

Do. 

400-2S7 

Oa-PMWr  MMaltwifi  25  Ouit  B9>* 

do 

Mar  26  1S6S 

400-293-    

Ou*mm  Coaon  Dual  to-7S-o  Sawn  Suipni* _ 

jta — 

Apr  22.  1969 

400-209 

do 

May  22.  1970 

400-292 

T-H  Cotton  Dust  7  5-40-0  Sawn  Sutptw 

do 

June  30.  1971 

400-294...._ 

T-M  Cotton  Dust  7  5-75-0  Sawn  Sulphur  

T-HSawnlO-G 4 _.     

T-M  4  pet  Msiainan  Bum-. 

T-M  T^  pet  Sawn  Oust _ 

T-H  3  pet  Sawn  Oust  7  pet  Capp»  DM .i_. -_.    ./, 

T-H  3  pet  Sawn  Oust _.      .__    .      

T-H  SawnOwpar  StthM  Oust  For  Psanuts     

T-H  5  pet  Sav»vSotti*  Dust                 . „..„    ..... 

. do. ._    .       

June  9  1971 

400-299 

.do - 

June  2  1971 

499-311 

do              

Apr  21    1972 

400-313       

^       

Jwie  24   1959 

400-314 

do _._i 

, 

Apr  21  1972 

t          400-315 

5...  :  i:::::::    ::i::::::...::..:::::i 

June  29.  1959 

^^_      Mn.tia 

Apr  21.  1972 
May  1.  1962 

^^B      400-330.  - 

...jtO 

1 
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lee 


RSQMVSQOn  No. 


Product  nan* 


400.323... 
400-335.. 
400-326... 
400-333. 
400-334. 
400-340.- 
400-354.. 
40»^Se- 
534-80... 
554-117. 
557-1«n 
5T2-«7.„ 
572-240. 
506-235.. 
5«-22a.. 
618-B5._ 

618.06... 
655-24  .. 

655-85— 


655-86.. 
656-107. 
656-140. 
655-192. 
665-648. 
706-80.. 

784-79... 
802-412. 
80ft-11.... 
629-149. 
869-33... 
904-230.. 


904-231. 

904-316.. 

904-320. 

904-321. 

904-322. 

904-323. 

004-366 

904-378 

904-387.. 


904-401. 


961-260 

961-279 

961-281 

1021-1077 

1208-20 

1234-70 

1258-845... 


1258-962 

1348-200... 

1526-391.. 

1526-454. 

1553-71 

1553-82 

1616-4 

1706-102.. 
1706-103.. 

1757-36 

1780-262.. 
1642-188.. 
18*2-212 
1842-223  . 
1642-232 
1990-330 
1990-331 
1960-405.. 
1990-407 
1990-416 
1990-420 
1990-421.. 
1990-449. 
1990-451.. 
1990-470. 
1990-505. 
2124-501 
2124-768.. 
■  2160-80... 


T-H  Savin  Coppor  3.4  SuHur  Pawwl  OuM... 

SpacMBaan  Dual 

T-H  to  pd  Savin— 3.4  Coppar— Sulphur  Nanul  OuM. 

T-M  50  pd  Concentrala  CXal  InsacHcida 

T-H  n>lyrfm  5  Savin  S  bust  Fungicide  Inaectioda 

T-H  Polyrain  5  Sevm  10  Oust  FungKada-lmacticida — 

»Maffiiuii  Sulfur  8-50 

Savimol  4 

F.  S.  FamKown  Lawn  Food  Plut- 

UMra  Mai-Karate 

Vigoro  Bug  Kaier _ 

RocMand  25  pel  Maiathion  Wetlabla  Poodar.. 

RocW«>d  Weed  and  Grasa  Killar.... - 

MalatNon  5-E  Pranaum  Grade 

MalatNon  Coppar  Oust 

Top  Form  Wormer  Two . -. 


-.do. 
..do. 
-do. 


-jJo. 


-A). 


._.do. 


F.  S.  Sanoca*.  Inc..  1701  Towanda  Ave..  Bkxxnington.  IL  617m 

AgacA  Inc..  P.O  Box  458.  Grand  Fort<8.  ND  58201 

Ealach.  Inc,  30  N.  LaSalle  SI.  Chcago.  IL  60602 _ 

Rockland  CKaniKal  Co..  Inc..  P.O.  Box  800.  Weal  CaUwal.  HI  07006- 
do.. 


Ewilzole  a  Horaa  Wormar..... 
ftantox  Chiordane  Technical.. 


Prantoi  50  pd  Owttm  MenatM  Poi«der 

Prantox  1 5  Oieldnn  Emulni'iable  Coricanlrala 

Pranux  Atdrm  2  lb  Emulaitiabia  Concsnirala . 

Prentox  20  pet  Oieldnn  Oil  Sulul>la  Concanlrala 

Prantox  AWnn  4  lb  Emulaifiabia  Concankata - 

Pranlox  Aldrm  4E  Termiticide 

Claira  Fatt  Kin  KWa  CtamUns  Inaact  Raaidml  Roach  and  Ani 
Killar 

Maiathion  Warehouse  Inseclicida — 

Milar-a  Parathion  25W  _ 

MMmax  llataiNon  ln*eeiicida -. 

SA-50  ar«nd  5  pet  Tnthioo  Granulaa.- 

Graen  LigN  Roaa  Spray  W/Sralamic  kiaacttclda 

OP-2  flepac* -. 


HavHand  Aghcuttural  Chamical  Co..  1846  Starling  NW..  Qrwd  flapidi.  Ml  48602. — 

Merck  Sharp  wkI  Oohma  Rasaarch  Laboraloilaa.  OMaton  ol  Marck  and  Co.  kic 
P.O.  Box  2000  Rahway.  NJ  07065-0914. 

Pwaiaa  On«  and  Chemical  On!.  Inc.  C  B  2000.  21  Vamon  »..  Floral  Park.  NY 

11001. 
....do. \ 


t.  16.  1964. 
Apr.  21. 1972: 

Oo. 

July  3.  1687. 

Apr.  21.  1972. 

Oa 
Jan.  8.  t974 
Oct.  24. 1973. 
July  25.  1975. 
June  24.  1970. 
June  15.  1976. 
Jiiy29.  1950. 
OCL  5.  I97Z 
^kw   18.  1966. 
Hon.  15  1966. 
Mv.  27.  1975. 

Mar.  27.  1975. 
Aug  28.  1952. 


— do 

.....do 

do 

diin  M«iufactm«  Co..  500  Viata  Ave..  Addaon.  IL  60101 

Consokdated  Cherracal.  Inc.  1470  S.  Vandavanler.  SL  Loua.  MO  63110 

Chas.  H  UHy  Co..  7737  NE  Killinot«orth.  Portland.  OR  97218 

Amencan  Disinfectani  Co.  928  Eye  St.  N.W..  Washington,  DC  20001 

Southern  Agncullural  Inaeclicides.  Inc.,  P.O.  Box  218,  Paknello.  FL  33561-0216 

Green  Light  Company,  P.O.  Box  17985,  San  Antonio.  TX  78217 _ 

Pratt  Gabnal  Or^ision.  MMer  Chemical  and  FartHlzar  Corp..  Boa  333,  Hanover.  PA 
17331. 


OP-2  Spacial  Insect  Spray  Concentrate  10 

Mrtalhion  5  Lb  Emulsifieble  Concentrate 

Maiathion  25  pet  Oust  Coneentrala ^ — — 

Malathioo  25  pet  WettaWe  Power 

Maialhion  90  pet  Concontrata 

Malalhion  95  pet  Premium  (CytNon) — 

Maialhion  5  Lb  Oil  Conoanlrate 

Maiathion  Lathana  Fogging  Conoanlrata 

Gabriel  Malatlvon  Leihana  Conoentrala 

Gabnel  Mslathon-Lethane  Concentrate  (Maiathion  50  00  pd  For 

Manjiactunng  Purposes). 
Gabriel  kMathion  SO  pet  Weltable  Povrer  lor  Manulactunng  Uae 

Only 

Lebanon  General  Spray     

Tn-Cide  %staniic  insect  Spray  contatfis  Matasyalox  R 

Premium  Graits  Maiathion  Inaed  Spray  50  pd ~ 

Pyrodda  HannedMa  6866. 

Plainaiaail  Maiathion  EmuMfiabia  Concanbale 

FteaBorr*4< _ 

OtinOmacida^  Indualrial  Biocide 


Tana  Co*  ZN-2055 

Sateo  OieUrin  15E  Emul8i*able.. 
Kalthane  9 — 


Phoenix  ^and  GulNon  3  lailh  SO  pd  Sulk* 

Momar  MbaquHo  Ka 

Momar  k«edi-Fog 

Warlasco  Grain  Furmganl  #3 „ 

Naico  2412  Granular  Weed  KMar 

NaUul  2411  Granular  Weed  Killer 

Orewdad  C/F  Permanent  Type  Molhproolar  lor  Wool.. 

NCH  Corporation's  Guaid.Cola 

Triang'e  Ousting  SuHur ____ 

Wettable  Sulfur 

Die-Weed  (12)  Uquid 

Herban-62  Herban  MSMA  Surfactant 

Co^Hertien2iP 

CoOp  H*ban  21  A... 

DnOusl  Ihsecttade 

Sure  Death  Brand  Maiathion  W-E 

Sure  Da&lh  Brand  25  pet  Maialhion  Wetlabla  Powder.. 

Woofiburys  Malacide  (jram  ProtactanI _ 

P-M  Grain  Pro'ectanl _ 

Sue  Death  Brand  SO  pet  Maiathion — 

Maiathion  5  Dust 


2342-866. 

2626-6 

2681-31... 

3125-190 

3213-30... 

3213-3V. 

3242-64... 


Sure  Death  Brand  Herban  21P  Wetlabla  Powder... 

Maiathion  Emulsiliable  

Maxwell  Household  msad  Spray 

WonOei  Orolr)  Summer  Crabgraaa  KMar. 

Patterson's  1  pd  Lindane  Oust.. 


10  pet  Captan— 6  pd  QuOion 

Ctitordana  45  Emulutiabia 

Lystads  Ry  Bait 

Guttvon  90  Concentrate 

Vita  Plus  Calc-N-RK*i/Rabon 

ViU  Plus  Phoa-N-Rich/20/Raban .. 
Death  Blow  Tobacco  Duat 


..do. 
..do., 
-.do., 
.do. 
..do.. 
..do.. 
..do.. 
..do. 
...do.. 
..do.. 

..do.. 


■t 


LeiMHion  Chmtctl  Corp.  P.a  Box  180,  Lebanon,  PA  17042. 

.....do „. 

.do.. 


McLaughfcn  Gonnley  King  Co..  1715  SE  Fifth  Street.  Minneapolis.  MN  55414 

Janson  Industnes.  Plamsman  Aghcultural  Oiemical.  Box  1749,  Piamviaw.  TX  79072.. 

Vet  Producta  Co.  1234C  Santa  Fe  Drive.  Shawnee  Mason.  KS  88215 _ 

Ofci,  P.O.  Box  30-275.  Research  Center,  275  So  Wmchesler  Ave..  New  Haven.  CT 
08511. 
do 


Sateo  Supply  Company.  650  "O"  Street  Greeley.  CO  80631 

Chemical  Diekibolors,  DBA  Arizona  Agnxrfiemical  Co.  P.O.  Bo*  21537.  Phoenix. 
A2  85036 

do - - 

Momw  IncorporMad.  1830  Elsworfll.  Induelrial  Dr.  NW..  Mmtt.  GA  30318 

Wanen  Douglas  Cheincal  Co..  Inc .  3002  F  Street  Omeha.  NE  68107 

Nateo  Chemical  Company,  2901  ButterfieM  Road.  Oak  Brook.  IL  80521 


..do. 


Draw  Oiemical  Corp..  One  Drew  Chemical  Plaza.  Boonton.  NJ  07005 

National  Chemsearch.  Drv.  of  NCH  Corp.,  2727  Chemsoarch  Blvd..  hving.  TX  75062 
Tnangle  Chemicel  Co..  P.O.  Box  4528.  206  Lower  Ekn  Street  Macon,  6A  31206 

.do 

!.""do'.".* - 

Fanrtand  Induatries.  Inc.  P.O.  Boa  7305.  Kanaaa  Ql|r,  MO  641 16. 

do - — . — •— 

do - 

do — 


..do. 


..do. 
..do. 
..do. 
..do.. 


W.R.  Grace  wid  Co..  Agriculhral  Chemicala.  P.O.  Box  277.  MampWi.  TN  38101 

do - — - 

Patterson  Green-Up  Ca.  Div.  Cuny-Cartwright.  Inc.  1400  Unton  Avenue.  Kanaaa 
CMy,  MO  64101. 

KerrMcGee  Chemical  Corp ,  Kan-McGee  Center,  Oklahoma  City.  OK  73125 

Caienncal  Researc.1  Products  Co .  Inc  ,  P  O  Box  612S.  Norfolk.  VA  23508. — 

Lystads.  901  Uravorsity  Ave..  Grand  Forks.  ND  58201 

Mobay  Chen»cal  Corp.,  P  O  Box  4913,  Kansas  City,  MO  64120 - 

ViU  Pkts  Corp.,  1508  Wast  Badger  Rd ,  P.O.  Box  9126.  Madiaon.  Wl  53715 - 

ciiJM  Feiiir  Cheiiikal.  Inc.  P.O.  Box  695.  Elizabetntowa  iiic  «OST 


June  17.  1955. 

Do 
Urn   11.  1957. 
Dec.  22,  1958. 
May  2.  1980. 
May  23.  1974. 
Dec  31.  1974 

July  23.  1970. 
May  9.  1967. 
Dec  29.  1950. 
Nov.  19.  1964. 
Feb.  24,  1958. 
July  30.  1975 

Do 
Apr.  2.  197» 
Da 
Da 
Oa 
Da 
Da 
Oa 
Oa 
Do. 

Oa 

Do. 
May  IS,  1074. 

Do. 
Jen.  21.  1970. 
May  8.  1958. 
July  1.  1968. 
Aug  3.  1070 


July  24.  1975. 
Aug.  10.  1966 
Mar  8.  1967. 

Apr.  23.  1968. 
Sept  26,  1968. 
Mer  16.  1973. 

Do. 
Od  20,  1971. 
May  18.  1971. 
Mar.  13.  1969. 
Sept  9.  1975. 
July  1.  1064. 
Junel.  1965. 
Sept  23.  1986. 
Sept  7,  1967. 
Aug  23.  1968. 

Do. 
Jwie  25.  1961. 

Da 

Do. 

Oa 

Oa 

Oa 

Oa 

Oa 

Da 
Nov  30.  1986. 
May  25.  197^ 
June  24,  1956 

Aug.  24.  1973 
Ott  17,  1P52. 
Nov  29,  1963. 
May  17.  1967. 
Mar.  12.  1982. 

DO. 
MM  6,  1971. 
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Na 


Pnxkjct  nam* 


Ragislrant 


Dm*  regntarad 


3640-41 

3640-4a „. 

37*3-270. 

3886-S 

4561-170 

462S-16 

4641-53 

5330-03 „ 

5785-aS 

5785-48 


2-10.  . 

6723.4 

6962-26 

7393-36 

79*3-6 

8590-132.. 

8934-74 

9313-17_. 


j  A^UI  kiaacl  Bon* 

'  0*a  inaael  Boi*. 

I  Appta  DuM  Mo  * 

i  Ommox  Maiattmn  No  3  Concanma  Inaacucida.. 

i  Banco  Endomal-TCA  Ha>t>K>da „ 

Tarm-i-Kid  „ 

Micro  DSNA  Liqud  Ma«tiicida , 

.  SMm's  Oard  Rosa  and  FkMMr  OmI 

I  Tan-O-Gaa  70/26/1 

I  E-O-SEE 

I  Oako  Malraz 


MamcNoi  2  D.  En«i(i«iaUa  Concanma.. 

j  OUT-CiDE     „. 

I  Fow  Saaioni  IMMHupoaa  InMct  UMr... 

;  LaMi  Maaiar  CraDgraaa  ConMI 

I  CaplaivGut«on-Laad  5-1.5-7  0 

i  Ririg  Around  529 

i  Roaa  Si«a>  IWM  imai  inula — _ 


.  Kama  SacM1 1044 ^ , 

I  Hatwi't  FkMiar.  Sfinjb  and  Shade  Traa  Sjvay... 


9342-7... 
9962-3._. 

10272-7 — _ i  ManM  StaMron  Non-Sclactiva  Waad  Killar. 

l'2l4-6 '  0O-VAP2/1  mtactCMta 

1 1656-5 1  Ruaaal  7  pet  Poty>«n  Dual 

14775-1 _ ,  Aaqroo  Big  0  Soi*  f-jngtm 


31936-1 •  BK>-S«rv  MaiaVvoniO  pet  Emuliifiatila Conoanma... 

35572-6 ,  Pocmma  Aigaaoda  600 

45639-37 Tactncai  Maiaffjon  maaciKida  Towam 


Staama  Owmcal  Ca>p.  PC  Boi  3216.  Madisoa  Wi  53701 

SouViam  Agncultural  Oiamical  mc.  PC  Bon  527.  Kngslraa.  isC  S9S56 

Farguaon  Fumgantt  mc .  93  Food  Una.  Ha^lawood.  MO  63042 -_. 

ffioniaaH  Corp    AgcTiam  Ov .  Tlvaa  Parkway.  PMadelpAia.  PA  19102 

ABCO,  mc..  230  Mduatty  Blvd.  North  Hur>«iPgdon.  PA  1S642 

MKro  Chamcal  Co    PO  Son  71 1.  Wmnaboro.  LA  7129S „ 

Slam's  Nuraanaa.  inc..  Ganava.  NY  14456 

Graal  Lafcaa  Chamcal  Corp.  PO  Bon  2200.  Waal  Latefana.  IN  47906 

do 

Oalco  ChaBucal  Co    14077  Cadar  Rd   CieveiaryJ.  OH  44i  I8 

Rad  Wmg CHanacal  Co .  Inc.  9i8  WcCaiiia  A««   Cftaitaoooga.  TN  37403 

Miitiiin  Bwmea.  PO  Bo>  29805  Atla-.ta.  GA  30339 

Wondar  Oiaincai  Co .  Ine    P O  3o«  I6i93.  San  Antonio.  TX  78216 _. 

Kaoar  AgncuHural  Ctiamicals.  Prospect  Plains  Ra .  Cranbury.  NJ  06512 _ 

Ag«iay  tnc .  FarMiar  Cnenncal  Oiv .  Bo«  4933.  Syracusa.  NY  13221 

Rmg  Around  Products.  Inc..  12000  Ford  Rd    Sufta  300.  Dallas.  TX  75234 

Itoaa  Chamcal  Products.  Inc .  545  Stimmal  Rd .  P  O   Box  23375.  Cokimbua.  Oh 
43223 

J.  F  Kama  mduakias.  9734  K..ngarman  St .  South  El  Monte.  CA  91733 

Hahn  Entanr.matng  Sarvira.  77  Wast  Patli  Bivd .  Mans«iald.  OH  44906 

NCH  Corporation.  2727  Cwnaarch  Blvd ,  Irwng.  TX  75062 

Targal  Chemical  Co    17710  StudetiaMr  Rd    Bok  i  1 1 7.  Camioa.  CA  90701 

Waslam  Farm  Sannca.  Inc  .  3075  CNrus  Orel*.  Sula  195.  Walnut  Craali.  CA  94566. 

AagroM  Fionda  Co  .  P  0  drawer  0  Plant  Cny.  FL  33566 _ „. 

fto-Sarv  Corp    1130  L.»wnoi*  Troy.  Ml  46064 „ 

Oiam-Tab  Chemical  Corp .  1253  E  Artaaia  BNd,  Caraoa.  CA  90746. 

Nor-Am  Chwncal  Co.  PO  Bon  2876.  Wimwglon.  DE  19806 _.. 


Apr  20.  1965 

Do 
Apr  10.  1973. 
Mw  25.  1959 
0*c  5.  1961 
Due  4.  1961 
Oct  4.  1972 
Aug.  28.  1962 
Oct  6.  1966 
Jun*  22.  1972 
Jan  19.  1960 
Aug  29.  1973 
Jan  22.  1973 
Apr  22.  1972. 
Mw  11.  1964. 
June  25  1965 
Fab  18.  1971 
Aug  22.  1972. 

Sopt  9  1968 
June  10.  1960 
Jan  24.  1960 
June  4.  1974. 
Jan.  17.  1973 
Fab  28.  1973 
Jan.  31.  1974. 
Sapl  3.  1960. 
Mw  17.  1971 


The  Agency  has  agreed  that  each 
cancellation  shall  be  effective  February 
1. 1985  unless  within  this  time  the 
registrant,  or  other  interested  person 
with  the  concurrence  of  the  registrant, 
requests  that  the  registration  be 
continued  in  effect.  The  registrants  were 
notiHed  by  certified  mail  of  this  action. 

The  Agency  has  determined  that  the 
sale  and  distribution  of  these  products 
produced  on  or  before  the  effective  date 
of  cancellation  may  legally  continue  in 
commerce  until  the  supply  is  exhausted, 
or  for  one  year  after  the  effective  date  of 
cancellation,  whichever  is  earlier; 
provided  that  the  use  of  these  products 
is  consistent  with  the  label  and  labeling 
registered  with  EPA.  Furthermore,  the 
sale  and  use  of  existing  stocks  have 
been  determined  to  be  consistent  with 
the  purposes  of  FIFRA  as  amended.  Sale 
or  distribution  of  any  quantity  of  any  of 
these  products  produced  after  the 
effective  date  of  cancellation  will  be 
considered  to  be  a  violation  of  the  Act. 

Requests  that  the  registration  of  these 
products  be  continued  may  be  submitted 
in  triplicate  to  the  Registration  Support 
and  Emergency  Response  Branch. 
Registration  Division  (TS-767C).  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St.  SW.. 
Washington.  D.C.  20460. 

Comments  m.ay  be  filed  regarding  this 
notice.  Written  comments  should  bear  a 
notation  indicating  the  document  control 
number  •■(OPP-66116|"  and  the  specific 
registration  number.  Any  comments 
filed  regarding  this  notice  will  be 
available  for  public  inspection  in  Rm. 
236.  CM»2.  at  the  above  address  from 
8:00  a.m.  to  4:00  p.m..  Monday  through 
Friday,  excluding  legal  holidays. 


(Sec.  6(a)(1)  of  FIFRA  as  amended.  86  Stat. 
973.  89  Stat.  (751.  7  L'.S.C.  136)) 

Dated:  December  21. 1984. 
Steven  Schatzow, 

Director.  Office  of  Pesticide  Programs. 
|FR  Doc.  84-33967  Filed  12-31-.84:  8:45  am) 

MUJNaCOOe  6S60-50-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Technical  Subgroup  of  Radio  Advisory 
Committee;  Meeting 

The  Technical  Subgroup  of  the 
Advisory  Committee  on  Radio 
Broadcasting  will  hold  its  next  meeting 
Thursday.  January  10. 1985.  at  10  a.m. 
the  National  Association  of 
Broadcasters.  1771  N  Street  NW, 
Washington,  D.C. 

The  Agenda  will  be: 

1.  Update  of  activities  related  to 
international  matters,  generally. 

2.  Technical  issues  related  to  the  1986 
Region  2  Conference  on  expansion  of 
AM  band. 

3.  Other  business. 

The  meeting,  a  continuing  one,  will  be 
resumed  after  the  January  10, 1985, 
session  at  such  time  and  place  as  is 
decided  at  that  session.  It  is  open  for 
participation  by  all  interested  persons. 

For  further  information,  please  call  the 
Subgroup  Chairman,  Mr.  Wallace 
Johnson,  at  (703)  841-0500. 
William  |.  Tricarico. 

Secretary.  Federal  Communications 
Commission. 

|FR  Doc.  84-33925  Filed  12-31-84;  8:45  am) 

■N.UNQ  COOC  6712-01-M 


(FCC  No«.  U-WQ,  84-601,  and  84-602) 

Orders  Establishing  a  Lottery 
Proceeding  for  Selection  of  800  MHz 
Specialized  Mobile  Radio  Systems 
Applicants  in  the  San  Diego,  Buffalo, 
and  Los  Angeles-San  Francisco  Areas 

AGENCY:  Federal  Communications 
Commission. 

action:  Orders  establishing  a  lottery 
procedure, 

summary:  The  Commission  has  adopted 
three  Memorandum  Opinion  and  Orders 
establishing  a  random  selection  lottery 
procedure  to  select  from  among 
competing  applications  for  800  MHz 
Specialized  Mobile  Radio  Systems  in  the 
San  Diego,  Buffalo  and  Los  Angeles-San 
Francisco  area.  This  action  was  taken  to 
expedite  the  applications  process 
because  there  are  no  substantial, 
material  differences  among  the 
competing  applications. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerold  Feldman,  Private  Radio  Bureau 

(202)  632-7125. 

SUPPLEMENTARY  INFORMATION: 

List  Of  Subjects  in  47  CFR  Part  1  and  90 

Administrative  practice  and 
procedure.  Radio. 

Memorandum  Opinion  and  Order 

In  the  matter  of  SMRS  applications  in  the 
Los  Angeles-San  Francisco  areas.  FCC  84- 
600. 

Adopted:  December  4. 1984. 
Released:  December  26. 1984. 
By  the  Commission. 

1.  On  August  10, 1984,  the 
Commission,  in  accordance  with 
procedures  set  forth  in  the  Second 
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Report  and  Order  in  General  Docket  No. 
81-768.  48  Fed  Reg.  27182  (June  13. 1983). 
initiated  by  Public  Notice  (No.  5770)  an 
expedited  paper  hearing  proceeding  to 
select  licensees  from  among  competing 
applicants  for  Specialized  Mobile  Radio 
(SMR)  800  MlHz  channels  in  the  Los 
Aixgcies-San  Francisco  areas.  These 
areas  have  been  consolidated  in  one 
proceeding  because  spacing  rules 
preclude  co-channel  grants  at  proposed 
transmitter  sites  which  are  within  70 
miles  of  each  other  and  some  applicants 
for  different  service  areas  are  less  than 
70  miles  apart.  Only  those  applications 
which  met  the  filing  requirements  as  set 
forth  in  our  Second  Report  and  Order  in 
PR  Docket  No.  79-191.  90  FCC  2d  1281 
(1982).  are  being  considered. 

2.  The  Public  Notice,  citing  the 
comparative  criteria  established  in  our 
Memorandum  Opinion  and  Order 
terminating  PR  Docket  No.  79-191.  48  PR 
51917  (November  15. 1983).  noted  that 
applicants  will  be  awarded  comparative 
points  based  upon  the  following: 

(1)  Applications  proposing  to  expand 
an  existing  loaded  trunked  system  will 
be  awarded  two  comparative  points. 

(2)  Applications  proposing  to  operate 
a  new  trunked  system  will  be  awarded 
one  comparative  point. 

(3)  Applications  proposing  to  operate 
a  conventional  system  will  be  awarded 
no  comparative  point. 

3.  In  accordance  with  Rule  1.221, 
applicants  were  required  to  file  a  Notice 
of  Appearance  and  Statement  and  serve 
copies  on  all  other  applicants  within  30 
days.  The  purpose  of  the  information 
furnished  in  the  statement  was  to 
determine  each  applicant's  comparative 
points.  The  Public  Notice,  sent  to  each 
applicant  by  certified  mail,  stated  that 
an  untimely  filing  of  appearance  or 
failure  to  respond  could  result  in 
dismissal  for  failure  to  prosecute 
pursuant  to  Rules  1.221(c]  and  1.961(b). 
Applicants  were  given  20  days  to  submit 
rebuttals  or  informal  conplaints 
concerning  the  qualifications  or 
statements  of  competing  applicants. 

4.  The  Public  Notice  ituiicated  that  we 
would  review  the  information  submitted 
and  make  a  final  decision  concerning 
the  proper  comparative  points  for  each 
applicant.  After  the  paper  proceedings, 
those  applications  with  the  highest 
number  of  comparative  points  would  be 
granted.  If  sufficient  channels  were  not 
available  to  grant  all  applications  with 
the  same  number  of  comparative  points, 
grants  in  that  group  would  be  made  in 
accordance  with  the  Commission's 
lottery  procedures. 

5.  The  Public  Notice  initiating  this 
proceeding  listed  342  applications  for 
SMR  stations  in  the  Los  Angeles-San 
Francisco  areas.  Of  these  applications 


the  following  were  dismissed  for  the 
reasons  shown: 


Afipicanl 

Ha 

Ola- 

Raasonior 

No. 

mmad 

diamiaial 

Ksnnvifi  flnd 

508101 

8-25-84 

At  Ihalr  raquaal 

MMrMMBMn. 

Camral  Ratio 

508126 

10-16-64 

Ai  Its  raquaat 

Telaphone.  Inc 

509127 

CofTvntfuuifeofW 

507849 

B-19-84 

Do 

R«pMMcCoip 

508128 

8-18-84 

Falkveloloed 
axisling  syslcH 

•n 

Contact 

506187 

8-21-84 

At  ila  raquaat 

ConvnuntcaOons. 

Chartw  Nation. 

506038 

9-24-84 

At  hn  raquest 

> .  d/b  aa 

instant  Accaa* 

CofTKnuracaHona 

PaulJonaa 

507737 

)0-9-84     Mittraquest 

Entarpnaat,  Inc 

FredwM*  L  KaWa.. 

508658 
508672 

10-16-64     At  tvt  raquesl 

Motorola.  Inc      

507475 

9-14-64    Atit»reoue«t 

MotcfoCa.  Inc 

507509 

9-6-84           Do 

Big  Rock 

506643 

11-30-84  1  FaJura  to  load 

Convnuncflbons 

'      existing  svstan 

Co 

1 

6.  The  following  applications  are  also 
dismissed  by  this  order,  for  the  reasons 
shown; 


Applicant 


■]■ 


Ha  No 


Raasonior 


CotwaM         Cofnmunicalion 
Cofp 

HMdarti  Enterpnaes 

S  8  S  Comfnuncaliana  Sys- 

tema,  Inc. 
Hanry  Fuamaa.  a.'b/a  Tm>. 

Guys  Communications 
Arthur  A.  Brown,  d/b/a  A  & 

A  Conimuiiicallona 

Jo^^nny  Champ 

ConHTUinicaton  SMaa^  Inc 


-t 


506681  I  Corrsspondarwa 


I 
I 

507356  I 
506662  I 

506758 

5067-'8 

506281 
506597 
506600 


r6tufTt0d 

Do 

Do 

Do 

Failure  to 
respond 
Do 

00 


CCE  Taiephone  Co    

Kidd  b  Comnun-catoia  Mc. . 

MRAlnc 

Rov  Mrmh  Fninmriws 

507707  i 

507708  1 
506615  ! 
506660  ! 
506136  1 
507141 
508684 
506886 
506606  1 
506619  1 
508076  1 

Do 

Do 
Do 
Do 

Repealer  Assocaatas.  Inc 

Do 
Do 

Do 

Do 

Texas  MototB  Comm..  Inc 

7.  Based  on  the  Notices  of  Appearance 
and  Statements  and  clarifying 
information  furnished  by  several 
applicants  pursuant  to  our  request  we 
h^ve  determined  that,  of  the  remaining 
applications,  two  applications  warrant 
two  comparalive  points  for  proposing  to 
expand  existing  loaded  trunked  systems, 
306  applications  are  each  assigned  one 
comparative  point  for  proposing  to 
operate  a  new  trunked  system'  *  and 


'  The  applications  of  Marcel ).  Boulais  d/b  as 
Confidential  Communications  Co.  (File  nos.  507687, 
5oro9i.  507733)  and  Richard  A.  Boulais  d/b  as 
rVivalc  Line  Communications  Co.  (File  nos.  507748. 
SOHOGZ.  50a063)  for  systems  al  the  same  transmitter 
site  in  Los  Angeles.  San  F.-ancisco  and  Orange. 
California  are  included  in  this  group.  However,  if 
their  rankings  in  the  lottery  qualify  them  to  receive 
a  grunt,  these  applications  will  be  designated  for 
hearing  since  both  of  the  Boulais'  have  filed 
applications  for  800  MHz  systems  at  the  same 
Iransmiller  sites  in  Fscondido.  California.  Phoenix. 


two  applications  are  assigned  no 
comparative  points  for  proposing  to 
operate  conventional  systems. 

8.  Consistent  with  the  August  10. 
Public  Notice  and  the  policies  and 
procedures  in  our  Second  Report  and 
Orders  in  General  Docket  No.  8i-768. 
supra,  and  PR  Dockete  No.  79-191.  et  al.. 
supra,  applications  assigned  two 
comparative  points  will  be  granted 
without  a  lottery  if  there  are  sufficient 
channels  available  to  accommodate 
such  applicants.  Therefore,  the 
applications  of  Mijac  Enterprises,  Inc. 
(File  no.  507513).  to  add  5  channels  to  its 
existing  loaded  5  channel  SMR  system 
WYA-655  located  in  Pomona,  California 
and  PMRS  (File  no.  506751),  to  add  5 
channels  to  its  existing  loaded  5  channel 
SMR  system  WZ.N-630  located  in 
Corona.  California  will  be  granted. 

9.  When  spectrum  remains  available 
but  is  insufficient  to  grant  applications 
which  are  without  substantial,  material 
differences^  and  which  are  assigned  one 
comparative  point,  those  applications 
will  be  designated  for  random  selection. 
Since  sufficient  chaiuiels  are  not 
available  to  grant  all  306  appUcations 
proposing  to  operate  a  new  trunked 
system,  grants  of  these  applications, 
which  are  listed  in  the  attachment,  will 
be  made  in  accordance  with  the 
Commission's  lottery  procedures.*  * 

10.  Since  there  are  insufficient 
channels' to  grant  all  one  point 
applications,  the  zero  point  applications 
(File  nos.  506152  and  506154)  for 
conventional  systems  filed  by  Touch 
Communications  Co.  are  dismissed  by 
this  order. 


Denver.  Atlanta.  Boston.  New  York  and  Chicago  in 
an  apparent  abuse  of  the  Commission's  applications 
process  and  in  an  apparent  attempt  to  avoid  the 
requ.rements  of  Rule  90.627(b). 

'  |-»  Communications  and  Advanced  Mobile 
Radiotelephone  Services.  Inc.,  have  filed 
applications  for  Review  seeking  the  assignment  of 
two  comparative  points.  Their  applications  (File 
nos.  507709  and  50;n28)  will  be  included  in  the 
lottery  with  other  applications  assigned  one 
comparative  point.  If  |-4  and  Advanced  prevail  in 
their  appeal  before  the  Commission,  their 
applications  will  be  granted  with  the  other 
applications  awarded  two  comparalive  points  in 
this  proceeding. 

»  48  FR  27182.  27195  (June  13. 1983). 

♦  Ihere  are  no  substantial,  material  differences 
among  these  applicants  since  they  all  propose  to 
operate  a  new  5  channel  trunked  SMR  system  and 
there  are  no  Tinancial  qualifications  required  for 
applying  for  an  SMR  license.  We  deem  there  to  be 
no  substantial,  material  differences  among 
applications  which  are  assigned  the  same  number  ol 
compariftivr  points.  See  Memorandum  Opinion  and 
Order  Docket  No  18262.  51  FCC  2d  945.  960  (1975). 

»  This  list  of  applications  has  been  mailed  to  all 
participants  in  this  proceeding  and  is  not  published 
herein.  For  information  concerning  these 
applications,  call  Jerold  Feldman  or  Betty  Woolford 
al  (202)  8.12- n 25. 
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11.  Accordingly,  it  is  ordered, 
pursuant  to  section  309(i)  of  the 
Communications  Act  of  1434.  as 
amended.  (47  U.S.C.  309(i))  and  S  1  972 
of  the  Commission's  Rules  (CFR  1.972), 
that  a  lottery  will  be  conducted  to  select 
from  among  the  306  competing 
applications  for  new  trunked  SMR 
systems  in  the  Los  Angeles-San 
Francisco  areas.  A  Lottery  Notice  will 
be  issued  shortly  providing  the  date  and 
procedures  for  this  random  selection 
process. 

Memorandum  Opinion  and  Order 

In  the  matter  of  SMRS  applications  in  the 
San  Diego.  California  area.  FCC  64-«m. 
Adopted:  December  4. 1984. 
Released:  December  26.  1994 
By  the  Commission. 

1.  On  August  10. 1964.  the  Commission 
in  accordance  with  procedures  set  forth 
in  the  Second  Report  and  Order  in 
General  Docket  No  81-768.  48  FR  27182 
(June  13, 1983),  initiated  by  Public  Notice 
(No.  5770)  an  expedited  paper  hearing 
proceeding  to  select  licensees  from 
among  competing  applicants  for 
Specialized  Mobile  Radio  (SMR)  800 
MHz  channels  in  the  San  Diego. 
California  area.  Only  those  applicants 
which  met  the  filing  requirements  as  set 
forth  in  our  Second  Report  and  Order  in 
PR  Docket  No.  79-191.  90  FCC  2d  1281 
(1982).  are  being  considered. 

2.  The  Public  Notice,  citing  the 
comparative  criteria  establishedin  our 
Memorandum  Opinion  and  Order 
terminating  PR  Docket  No.  79-191.  48  FR 
51917  (November  15.  1983),  noted  that 
applicants  will  be  awarded  comparative 
points  based  upon  the  following: 

(1)  Applications  proposing  to  expand 
an  existing  loaded  trunked  system  will 
be  awarded  two  comparative  points. 

(2)  Applications  proposing  to  operate 
a  new  trunked  system  will  be  awarded 
one  comparative  point. 

(3)  Applications  proposing  to  operate 
a  conventional  system  will  be  awarded 
no  comparative  points. 

3.  In  accordance  with  Rule  1.221, 
applicants  were  required  to  file  a  Notice 
of  Appearance  and  Statement  and  serve 
copies  on  all  other  applicants  within  30 
days.  The  purpose  of  the  information 
furnished  in  the  statement  was  to 
determine  each  applicant's  comparative 
points.  The  Public  Notice,  sent  to  each 
applicant  by  certified  mail,  stated  that 
an  untimely  Tiling  of  appearance  of 
failure  to  respond  could  result  in 
dismissal  for  failure  to  prosecute 
pursuant  to  Rules  1.221(c)  and  1.961(b). 
Applicants  were  given  20  days  to  submit 
rebuttals  or  informal  complaints 
concerning  the  qualifications  or 
statements  of  competing  applicants. 


4.  The  Public  Notice  indicated  that  we 
would  review  the  information  submitted 
and  make  a  final  decision  concerning 
the  proper  comparative  points  for  each 
applicant.  After  the  paper  proceedings, 
those  applications  with  the  highest 
number  of  comparative  points  would  be 
granted.  If  sufficient  channels  were  not 
available  to  grant  all  applications  with 
the  same  number  of  comparative  points, 
grants  in  that  group  would  be  made  in 
accordance  with  the  Commission's 
lottery  procedures. 

5.  "The  Public  Notice  initiating  this 
proceeding  listed  137  applications  for 
SMR  stations  in  the  San  Diego, 
California  area.'  Of  these  applications 
the  following  were  dismissed  for  the 
reasons  shown: 


Appicani 

No 

fSmtt 

nuiDW  tot 

a«iiisMi 

Fiwtanck  a  KaMs. 
BabLMMum 
EnMrpnMS,  Inc. 

508756 
508S21 

S073S4 
507738 

10-I4-S4 

9-*-«4 
11-0t-«4 

Do 
Ob 

6.  The  following  applications  are  also 
dismissed  by  this  order,  for  the  reasons 
shown: 


No. 


M.  S.  ConmmeaMn 

Comnvjncatnn*  SMw.  Mc 

H6pVfllW  AmocmAml  Imc... 
P««»r  E  WMar „.. 


507503 
507504 
506509 


fomn 

507888 


_l_ 


nMsontor 


rMjiTMd. 
Falmlo 


Do. 
Ob 


7.  Based  on  the  Notices  of  Appearance 
and  Statements  and  clarifying 
information  furnished  by  several 
applicants  pursuant  to  our  request  we 
have  determined  that,  of  the  renidining 
applications.  125  applications  are  each 
assigned  one  comparative  point  for 
proposing  to  operate  a  new  trunked 
system  ^  and  one  application  is  assigned 


'  The  Aagust  10  Public  Notice  listed  tW 
applications.  On  August  31.  19M  the  r-iTimitson 
released  »  Public  Notice  (No.  BSJ;*'  :du..Tg  an 
upplicant  who  was  omitted  from  the  initidl  list  of 
participants. 

-The  appliriitions  of  Marcel  |.  3oulaii>  ii/b,'a 
Confidential  Communications  Co.  iFile  no.  5077301 
and  Richard  A.  Boulaig  d/b/a  Private  Line 
Communlcatiims  Co  (File  no.  507^43)  fur  nysiems  at 
the  same  transmitter  site  in  Escondido.  California 
are  included  m  this  group.  However,  if  their 
rankings  in  the  lottery  qjjiify  them  to  re<;i>ive  a 
grant,  these  applications  will  be  de<,ignaled  fur 
hearing  since  both  of  the  Bqulais'  also  filed 
application*  for  SOO  MHz  systems  at  the  same 
transmitter  sites  in  Orange.  Califumia.  I.os  .Angeles. 
San  Francisco.  Phoenix.  Denver.  Atlanta,  Boston. 
New  York  and  Chicago  in  an  apparent  abuse  of  the 
Commission's  applications  process  and  in  an 
apparent  attempt  to  avoid  the  requirement*  of  Rule 
9D.627(b). 


no  comparative  points  for  proposing  to 
operate  a  conventional  system. 

8.  When  spectrum  remains  available 
but  is  insufficient  to  grant  applications 
which  are  without  substantial,  material 
differences  *  and  which  are  assigned 
one  comparative  point,  those 
applications  will  be  designated  for 
random  selection.  Since  sufficient 
channels  are  not  available  to  grant  all 
125  applications  proposing  to  operate  a 
new  trunked  system,  grants  of  these 
applications,  which  are  listed  in  the 
attachment,  will  be  made  in  accordance 
with  the  Commission's  lottery 
procediu'es.  *  * 

9.  Since  there  are  insufficient  channels 
to  grant  all  applications  for  new  trunked 
systems,  the  remaining  application  (File 
no.  506868)  for  a  conventional  system 
filed  by  Pflueger  Enterprises  is 
dismissed  by  Ihis  order. 

10.  Accordingly,  it  is  ordered, 

.  pursuant  to  section  309(i)]  of  the 
Communications  Act  of  1934.  as 
amended  (47  U.S.C.  309(i)  and  section 
1972  of  the  Commission's  Rules  (47  CFR 
1972).  that  a  lottery  will  be  conducted  to 
select  from  among  the  125  competing 
applications  for  new  trunked  SMR 
systems  in  the  San  Diego,  California 
area.  A  Lottery  Notice  will  be  issued 
shortly  providing  the  date  and 
procedures  for  this  random  selection 
process. 

Memorandum  Opinion  and  Order 

In  the  matter  of  SMRS  applications  in  the 
Buffalo.  New  York  Area.  FCC  84-602. 
Adopted:  December  4. 1964. 
Released:  December  28. 1084. 
By  the  Commission. 

1.  On  August  10, 1984,  the 
Commission,  in  accordance  with 
procedures  set  forth  in  the  Second 
Report  and  Order  in  General  Docket  No. 
81-7(>8,  48  FR  27182  (June  13, 1983), 
initiated  by  F^lblic  Notice  (No.  5770)  an 
expedited  paper  hearing  proceeding  to 
select  licensees  from  among  competing 
applicants  for  Specialized  Mobile  Radio 
(SMR)  800  MHz  channels  in  the  Buffalo. 
New  York  area.  Only  those  applications 
which  met  the  filing  requirements  as  set 


•48  FR  27132.  27195  (June  13. 1963) 
•There  are  no  substantial,  material  differencas 
among  these  applicants  since  they  all  propose  to 
operate  a  new  S  channel  trunked  SMR  system  and 
there  are  no  financial  qualifications  required  for 
applvng  for  an  SMR  license.  We  deem  there  to  be 
no  substantial,  material  difference  among 
applications  whii  h  are  assigned  the  same  numb«r  of 
comparative  points.  Spe  Memorandum  Opinion  and 
Oniei  Deckel  No  18282.  51  FCC  2d  945.  960  (19751. 

'Thik  list  of  applications  has  been  mailed  to  all 
participants  in  this  proceeding  and  if  not  published 
herein.  For  information  concerning  these 
applications,  call  Jerold  Feldman  or  Betty  Woolford 
at  (202)  632-7125. 
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forth  in  our  Second  Report  and  Order  in 
PR  Docket  No.  79-191.  90  FCC  2d  1281 
(1982),  are  being  considered. 

2.  The  Public  Notice,  citing  the 
comparative  criteria  established  in  our 
Memorandum  Opinion  and  Order 
terminating  PR  Docket  No.  79-191.  48  FR 
51917  (November  15. 1983),  noted  that 
applicants  will  be  awarded  comparative 
points  based  upon  the  following: 

(1)  Applications  proposing  to  expand 
an  existing  loaded  trunked  system  will 
be  awarded  two  comparative  points. 

(2)  Applications  proposing  to  operate 
a  new  trunked  system  will  be  awarded 
one  comparative  point. 

(3)  Applications  proposing  to  operate 
a  conventional  system  will  be  awarded 
no  comparative  points. 

3.  In  accordance  with  Rule  1.221. 
applicants  were  required  to  file  a  Notice 
of  Appearance  and  Statement  and  serve 
copies  on  all  other  applicants  within  30 
days.  The  purpose  of  the  information 
furnished  in  the  statement  was  to 
determine  each  applicant's  comparative 
points.  The  Public  Notice,  sent  to  each 
applicant  by  certified  mail,  stated  that 
an  untimely  filing  of  appearance  and 
failure  to  respond  could  result  in 
dismissal  for  failure  to  prosecute 
pursuant  to  Rules  1.221(c)  and  1.961(b). 
Applicants  were  given  20  days  to  submit 
rebuttals  or  informal  complaints 
concerning  the  qualifications  or 
statements  of  competing  applicants. 

4.  The  Public  Notice  indicated  that  we 
would  review  the  information  submitted 
and  make  a  final  decision  concerning 
the  proper  comparative  points  for  each 
applicant.  After  the  paper  proceedings, 
those  applications  with  the  highest 
number  of  comparative  points  would  be 
granted.  If  sufficient  channels  were  not 
available  to  grant  all  applications  with 
the  same  number  of  comparative  points, 
grants  in  that  group  would  be  made  in 
accordance  with  the  Commission's 
lottery  procedures. 

5.  The  Public  Notice  initiating  this 
proceeding  listed  20  applications  for 
SMR  stations  in  the  Buffalo,  New  York 
area.  Based  on  the  Notices  of 
Appearance  and  Statements  furnished 
by  the  applicants  we  have  determined 
that  the  20  applications  listed  in  the 
attachment  are  for  new  trunked  systems 
and  are  therefore  each  assigned  one 
comparative  point. 

6.  When  available  spectrum  is 
insufficient  to  grant  applications  which 
are  without  substantial,  material 
differences  '  and  which  are  assigned 


one  comparative  point,  those 
applications  will  be  designated  for 
random  selection.  Since  sufficient 
channels  are  not  available  to  grant  all  20 
applications  proposing  to  operate  a  new 
trunked  system,  grants  of  these 
applications,  which  are  listed  in  the 
attachment,  will  be  made  in  accordance 
with  the  Commission's  lottery  j 

procedures.*  " 

7.  Accordingly,  it  is  ordered,  pursuant 
to  section  309(i)  of  the  Communications 
Act  of  1934.  as  amended  (47  CFR 
§  1.972).  that  a  lottery  will  be  conducted 
to  select  from  among  the  20  competing 
applications  for  new  trunked  SMR 
systems  in  the  Buffalo.  New  York  area. 
A  Lottery  Notice  will  be  issued  shortly 
providing  the  date  and  procedures  for 
this  random  selection  process. 
Federal  Communications  Commission. 
William  |.  Tricarico. 

Secretary.  ,  i 

(FR  Doc.  84-33802  Filed  12-31-«4:  8:45  am) 
BILUNO  COOC  S712-41-M 


FEDERAL  EMERGENCY  I 

MANAGEMENT  AGENCY 

Privacy  Act  of  1974;  Proposed  New 
System  of  Records 

agency:  Federal  Emergency 
Management  Agency. 
action:  Proposed  new  system  of 
records.  ^^^ 

summary:  Pursuant  to  the  requirements 
of  the  Privacy  Act  of  1974  (5  U.S.C. 
552a).  the  Federal  Emergency 
Management  Agency  (FEMA)  gives 
notice  of  the  proposed  new  system  of 
records.  FEMA/NPP-4.  Scientific  and 
Technical  Information  System. 

A  new  system  report  has  been  filed 
with  the  Office  of  Management  and    I 
Budget,  the  Speaker  of  the  House  of 
Representatives,  and  the  President  of 
the  Senate.  . 

date:  The  proposed  new  system  of    ' 
records  shall  be  effective  as  proposed 
without  further  notice  30  days  from  the 
date  of  this  publication,  unless 
comments  are  received  on  or  before  that 
date  which  would  result  in  a  contrary 


■  48  FR  Z7182.  27195  (]une  13. 1983). 


»  There  are  no  substantial,  material  differences 
among  these  applicants  since  they  all  propose  to 
operate  a  new  5  channel  trunked  SMR  system  and 
there  are  no  financial  qualifications  required  for 
applying  for  an  SMR  license.  We  deem  there  to  be 
no  substantial,  material  differences  among 
applications  which  are  assigned  the  same  numt)er  of 
comparative  points.  See  Memorandum  Opinion  and 
Order.  Docket  No.  18262.  31  FCC  2d  945.  980  (1975). 

>  The  list  of  applications  has  been  mailed  to  all 
participants  in  this  proceeding  and  is  not  published 
herein.  For  information  concerning  these 
applications  call  Jerold  Feldman  or  Betty  Woolford 
at  (202)  632-7125.  j 


determination.  Any  interested  parties 
may  submit  written  comments  regarding 
this  proposal. 

ADDRESS:  Address  comments  to  the 
Federal  Emergency  Management 
Agency.  Attn:  Docket  Clerk.  Office  of 
General  Counsel,  Room  840,  500  C 
Street,  SW.,  Washington,  D.C.  20472. 
Comments  received  will  be  available  for 
public  inspection  at  the  above  address 
during  normal  working  hours. 
FOR  FURTHER  INFORMATION  CONTACT. 
Linda  Keener,  FOIA/Privacy  Specialist, 
at  (202)  287-0313. 

SUPPLEMENTARY  INFORMATION:  FEMA 
lacks  an  integrated  technical 
information  resource  system  to  provide 
full  support  to  the  Integrated  Emergency 
Management  System  (lEMS).  Just  as 
lEMS  is  a  nationwide  network 
integrated  by  FEMA  to  cope  with  all 
types  of  disasters,  the  Scientific  and 
Technical  Information  System  (STIS)  is 
planned  to  be  a  network  of 
informational  resources  integrated  to 
deliver  timely  and  valid  technical 
information.  Its  intended  focus  is  to 
make  available  the  contributions  of 
scientific  research  and  technology.  The 
development  of  the  STIS.  based  on  the 
guidelines  of  the  Research  Program 
Assessment,  is  being  designed  to 
proceed  in  phases  to  meet  the 
constraints  of  budget  allocations, 
manpower,  and  coordination 
requirements. 

FEMA  currently  is  not  always  able  to 
respond  effectively  to  a  large  number  of 
emergency  management  inquiries  and 
requirements.  This  situation  can  worsen 
as  lEMS  becomes  fully  operational  and 
as  FEMA  extends  the  interest  in 
emergency  management  to  other 
constituencies  and  groups.  While  there 
are  many  resources  with  expertise  in 
emergency  management  nationwide, 
their  talents  are  not  available  or 
organized  in  a  systematic  way  to  benefit 
FEMA's  needs.  The  purpose  of  this 
proposed  system  of  records  is  to  provide 
FEMA  with  an  organized  and  systematic 
automated  resources  file  of  emergency 
management  expertise. 

FEMA  plans  to  develop  the  STIS 
under  contract  which  would  inventory 
and  assess  existing  resource  directories 
that  could  be  integrated  for  use  with  the 
talent  file.  For  example,  the  contractor 
would  identify  individuals  who  would 
be  willing  to  contribute  emergency 
management  expertise  from  such 
sources  as  the  Directory  of  Federal 
Technology  Resources.  Agency  and 
Laboratory  Contacts  Involved  with 
Transfer  of  Federal  Technology,  Arson 
Resource  Directory,  Fire  Defense  and 
Emergency  Response  Planning,  and 
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Federal  Laboratory  Directory.  The 
contractor  will  identify  potential  users 
in  emergency  management  fields  and  a 
cost-effective  means  of  disseminating 
the  information  in  both  a  reproducible 
copy  of  the  file  and  online  automated 
availability.  This  will  involve 
identification  and  establishment  of 
online  linkages  with  other  appropriate 
Federal  sector  information  and  data 
bases.  Because  of  the  nature  of  the 
information  being  developed  for 
responding  to  emergency  situations,  it 
will  be  available  to  anyone  who  has  a 
need  for  identification  of  a  particular 
individual  possessing  the  emergency 
management  expertise  required  for  a 
given  emergency  situation.  Only  those 
individuals  who  have  been  previously 
contacted  and  agreed  to  contribute  their 
expertise  will  be  included  in  the 
automated  system  and  the  directory. 

Dated:  November  26. 19M. 

Director.  Off  ice  of  Public  Affairs.  Federal 
Emergency  Management  .Agency. 

FEMA/NPP-4 

SYSTEM  NAME: 

Scientific  and  Technical  Information 
System. 

SECumrv  classvkation: 
Unclassified. 

SYSTEM  LOCATIOM: 

The  system  will  be  developed  by  a 
contractor  and  mintained  either  at  the 
contractor's  site  or  by  the  National 
Preparedness  Programs  Directorate. 
FEMA  Meadquarters.  Washington.  D.C. 
20472. 

cateooaies  of  mmmviouals  covereo  sv  tne 
system: 

Individuals  who  have  agreed  to 
contribute  their  expertise  in  emergency 
management  areas  and  who  have 
agreed  to  be  included  in  the  automated 
system  and  directory. 

CATEOOniES  OF  RECOWOS  M  TNE  SYSTEM: 

Name,  organization,  title  and  area  of 
expertise,  and  business  telephone 
number  and  address. 

AUTMOWTY  FOR  MAINTENANCE  OF  TNE 
SYSTEM: 

Sections  201  and  401  of  the  Federal 
Civil  Defense  Act  of  1950.  as  amended: 
50  U.S.C.  App.  2251  et  seq.: 
Reorganization  Plan  No.  3  of  1978.  3 
CFR.  1978  Comp..  p.  329;  and  Executive 
Order  12148  of  July  20. 1979.  3  CFR.  1979 
Comp..  p.  412. 


For  the  purpose  of  identifying 
individuals  and  organizations  who  have 


expertise,  knowledge,  and  experience  in 
emergency  management  to  help  respond 
to  a  wide  range  of  emergencies,  such  as 
providing  consultation  and  guidance  to 
Federal,  State,  and  local  officials  in 
emergency  situations. 

Rourmc  USES  of  records  maintained  m 

THE  SYSTEM,  INCLUOINO  CATEGORIES  OF 
USERS  AND  TNI  FURKMKS  OF  aUCN  uses: 

Information  from  both  the 
computerized  system  and  the  directory 
will  be  provided  to  anyone  who  has  a 
need  for  identification  of  particular 
individuals  or  organizations  which 
possess  the  emergency  management 
expertise  required  for  responding  to  a 
given  emergency  situation. 

FOUOES  AMD  FRACTICCS  FOR  STORNM, 
RETRIEVmO.  ACCESSRW,  RCTANMNa.  AND 
OiSPOSMQ  OF  RECORDS  W  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  computer 
processible  storage  media  and  a 
directory. 

retrievabiuty: 

By  name,  subject  expertise,  or 
geographic  location. 

RETENTKM  AND  OISKMAL: 

The  computerized  system  and 
directory  will  be  updated  periodically  to 
keep  the  information  current.  As  the 
information  becomes  obsolete  or  an 
individual  desires  to  be  dropped  from 
the  program,  such  information  will  be 
deleted  from  the  computerized  system 
and  not  included  in  the  next  edition  of 
the  directory. 

SYSTEM  MANAOER<S)  AND  ADDRESS: 

Associate  Director,  National 
Preparedness  Programs  Directorate, 
Federal  Emergency  Management 
Agency.  Washington,  D.C. 

NOTIFICATION  FROCEDURES: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  system  manager  identified  above. 

RECORD  ACCESS  FROCEOURES: 

Same  as  Notification  procedures 
above. 

CONTESTING  RECORD  FROCEOURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
system  manager.  Written  requests 
should  be  clearly  marked  "Privacy  Act 
Amendment"  on  the  envelope  and  letter. 
The  letter  should  state  clearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it, 
and  the  proposed  amendment  to  the 
information  sought. 


FEMA  Privacy  Act  Regulations  are 
promulgated  in  44  CFR  Part  6,  published 
in  the  Federal  Register  and  the  Code  of 
Federal  Regulations.  Record  source 
categories:  Directly  from  the  individuals 
and  organizations  identified  by  the 
contractor  who  would  be  willing  to 
contribute  emergency  management 
expertise  to  Federal,  State,  and  local 
officials  for  responding  to  a  wide  range 
of  emergency  situations. 
(FR  Doc.  84-33910  Filed  12-31-84;  8:45  am) 
WLLINQ  CODE  tn^-OI-M 


FEDERAL  MARmME  COMMISSION 
Notice  of  Agreefnent(s)  FHed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Oflice  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington,  D.C 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commisison  regarding  a  pending 
agreement. 

Agreement  No.:  224-003957-005. 

Title:  Oakland  Terminal  Agreement. 

Parties: 

The  Port  of  Oakland  (Port) 

Neptune  Orient  Lines,  Ltd.  (NOL) 

Synopsis:  Agreement  No.  224-003957- 
005  modities  the  basic  agreement 
between  the  parties  whereby  the  Port 
preferentially  assigned  certain  marine 
terminal  facilities  in  the  Port's  Outer 
Harbor  Terminal  to  NOL  The  agreement 
amends  one  of  the  termination 
provisions  of  the  basic  agreement 
extending  the  time  in  which  NOL  may 
exercise  its  right  to  terminate  the 
agreement  to  February  28, 1965,  and 
reduces  the  minimum  period  for  such 
termination  from  20  months  to  18 
months. 

Agreement  No.:  224-010709. 

Title:  San  Francisco  Terminal 
Agreement. 

Parties: 

City  and  County  of  San  Francisco 
(City)  San  Francisco  Port 
Commission  (Port) 

Compagnie  Generale  Maritime  (CGM) 
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Synpopsis:  Agreem«nt  No.  224-010709 
provides  for  the  utilization  by  CGM  of 
the  Port  of  San  Francisco  as  its 
published,  regularly  scheduled  Northern 
California  port  of  call.  The  wharfage 
and  dockage  charges  for  the  Port  usage 
will  be  at  60%  of  the  current  tariff  rate. 
The  term  of  the  agreement  is  for  Hve 
years. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  December  27, 1984. 
Bnice  A.  Dombrowski,   | 
Assistant  Secretary.       ' 
|FR  Doc.  84-33985  Filed  12-31-84;  8:45  am) 

BaUNQ  CODE  •790-01-M 


FEDERAL  RESERVE  SYSTEM 

Banca  Commerclale  Italiana  and  LItco 
Bancorporation  of  New  York,  Inc.; 
Application  To  Engage  de  Novo  in 
Nonbanldng  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(3) 
of  the  Boards  Regulation  Y  (12  CFR 
225.23(a)(3))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8])  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a)),  to  engage  de  novo 
through  national  bank  subsidiaries  in 
the  making  of  commercial  loans,  and 
other  activities  specified  below.  The 
proposed  subsidiaries  will  not  engage  in 
deposit-taking  transactions  as  defined  in 
Regulation  Y.  The  Board  has  determined 
by  order  that  such  activities  are  closely 
related  to  banking.  US.  Trust  Company 
(70  Federal  Reserve  Bulletin  371  (1984)). 
Although  the  Board  is  publishing  notice 
of  this  application,  under  established 
Board  policy  the  record  of  the 
application  will  not  be  regarded  as 
complete  and  the  Board  will  not  act  on 
the  application  unless  and  until 
preliminary  charters  for  the  proposed 
national  bank  subsidiaries  have  been 
submitted  to  the  Board. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
nppUcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 


banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be      I 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  byj 
approval  of  the  proposal.  ' 

Comments  regarding  the  application 
must  be  received  at  the  Federal  Reserve 
Bank  or  the  offices  of  the  Board  of  ] 
Governors  not  later  than  January  19, 
1985. 

A.  Federal  Reserx'e  Bank  of  New  York 
(A.  Marshall  Puckett,  Vice  President)  33 
Liberty  Street,  New  York,  New  Yorli 
10045: 

1.  Banca  Cowmerciale  Italiana,  Milan, 
Italy,  and  Litco  Bancorporation  of  New 
York.  Inc..  Garden  City.  New  York;  to 
engage  through  the  following  national 
bank  subsidiaries  in  commercial, 
consumer  and  mortgage  lending  and  the 
acceptance  of  time  and  savings  deposits 
and  money  market  deposit  accounts: 
Litco  Bank  of  Connecticut.  N.A.. 
Stamford,  Connecticut;  Litco  Bank  of 
Washington.  D.C.,  N.A..  Washington. 
D.C:  Litco  Bank  of  Florida.  N.A..  Tampa. 
Florida;  and  Litco  Bank  of  New  Jersey. 
N.A.,  Morristown,  New  Jersey. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  26, 1984. 
lames  McAfe«, 

Associate  Secretary  of  the  Board.  [ 

[FR  Doc.  84-33919  Filed  12-31-84:  8:45  am) 
BILUNO  CODE  UIO.fll-M 


Barclays  USA  Inc.,  et  al.;  Applications 
To  Engage  de  Novo  in  Permissible 
Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  225.23(a)(1)  of  the  Boards  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to   j 
banking  and  permissible  for  bank   ( 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States.  j 

Each  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reser\'e  Bank  indicated.  Once  the  j 
application  has  been  accepted  for  I 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  mayi 


express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  17. 1985. 

A.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett,  Vice  President)  33 
Liberty  Street.  New  York,  New  York 
10045: 

1.  Barclays  USA  Inc.,  New  York.  New 
York;  to  acquire  6.667  percent  of  the 
capital  stock  of  the  New  York  Switch 
Corporation  through  Barclays  U.S. 
Holdings  Inc.  ("BUSH")  an  existing 
subsidiary  of  Barclays,  and  to  engage  de 
novo  through  The  New  York  Switch 
Corporation.  Fort  Lee,  New  Jersey,  in  the 
operation  of  a  regional  electronic  funds 
transfer  network  for  interchanging 
financial  transactions  initiated  at 
automated  teller  machines  ("AIMs") 
between  and  among  participating 
despository  institutions. 

B.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams.  Vice  President)  1455  East 
Sixth  Street.  Cleveland.  Ohio  44101: 

1.  Provident  Bancorp,  Inc.,  Cincinnati, 
Ohio:  to  engage  de  novo  through  its 
subsidiary.  Provident  Securities  & 
Investment  Company.  Cincinnati,  Ohio, 
in  underwriting,  dealing  in,  brokering, 
and  purchasing  and  selling  obligations 
of  the  various  states  and  their  political 
subdivisions,  and  such  other  obligations 
that  state  member  banks  of  the  Federal 
Reser\'e  System  may  be  authorized  to 
underwrite  and  deal  in  under  12  U.S.C. 
24  and  335  including  money  market 
instruments  such  as  certificates  of 
deposit  and  bankers  acceptances.  In 
addition,  PSI  will  provide  general 
economic  information  and  portfolio 
investment  advice  to  customers.  These 
activities  will  be  conducted  in  the  States 
of  Ohio,  Kentucky,  and  Indiana. 

C.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 


176 


Federal  Register  /  Vol.  50,  No.  1  /  Wednesday.  lanuary  2,  1985  /  Notices 


Marietta  Street,  NW.,  Atlanta.  Georgia 
30303: 

1.  Atlantic  Bancorporation, 
lacksonville;  Bamett  Banks  of  Florida. 
Inc.,  Jacksonville:  First  Florida  Bank, 
Inc.,  Tampa:  Florida  National  Banks  of 
Florida.  Inc.  Jacksonville:  Landmark 
Banking  Corporation  of  Florida.  Fort 
Lauderdale:  Southeast  Banking 
Corporation.  Miami:  and  Sun  Banks. 
Inc..  Orlando,  all  located  in  Florida:  to 
expand  de  novo  data  processing, 
transmission  and  related  services  to 
financial  institutions  located  outside  of 
Florida  and  to  other  EFT  networks 
through  Florida  Interchange  Croup.  Inc.. 
Orlando,  Florida. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Bank  of  Montreal.  Montreal 
Quebec  Canada,  and  its  subsidiaries 
First  Canadian  Financial  U.S  Holdings. 
Inc..  New  York.  New  York  and  Harris 
Bankcorp.  Inc..  Chicago,  Illinois:  to 
engage  de  novo  through  their  wholly 
owned  subsidiary,  Harriscorp  Finance, 
Inc.,  Chicago.  Illinois  in  the  activities  of 
making  commercial  real  estate  loans, 
taking  as  security  therefor  First  or 
second  mortgages. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  26, 1904. 

lammMcAfM. 

Associate  Secretary  of  the  Board. 

(FR  Doc  84-33920  Filed  12-31-84;  8:45  am] 

MLUNScooc  arw-ei-ii 


Cook  Investment,  Inc;  Formation  of. 
Acquisition  by,  or  Merger  of  Bank 
•folding  Companies;  and  Acquisition  of 
NontMinking  Company 

The  company  listed  in  this  notice  has 
applied  under  S  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.1^  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
i  225.23(a)(2)  of  Regulation  Y  (49  FR  794] 
for  the  Board's  approval  under  section 
4(c)(8)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1843(c)(8))  and  {  225.21(a) 
of  Regulation  Y  (12  CFR  225.21(a))  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  engaged  in  a 
nonbanking  acbvity  that  is  listed  in 
S  225.25  of  Regulation  Y  as  closely 
related  to  banking  and  permissible  for 
bank  holding  companies,  or  to  engage  in 
such  an  activity.  Unless  otherwise 


noted,  these  activities  will  be  conducle  1 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
apphcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofTices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  tvriting  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  pubhc,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  effeciency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompained  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  speciricaily  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  appUcation 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  21, 
1985. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoening,  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1.  Cook  Investment,  Inc.,  Beatrice. 
Nebraska;  to  acquire  100  percent  of  the 
voting  shares  of  Pickrell,  Inc..  Pickrell. 
Nebraska,  thereby  indirectly  acquiring 
Pickrell  State  Bank.  Pickrell,  Nebraska: 
and  to  acquire  100  percent  of  the  voting 
shares  of  Wymore,  Inc.,  Wymore. 
Nebraska,  thereby  indirectly  acquiring 
Wymore  State  Bank,  Wymore. 
Nebraska.  Cook  Investment,  Inc..  has 
also  applied  to  indirectly  acquire  50 
percent  of  Pickrell  Insurance  Agency, 
Pickrell,  Nebraska,  a  general  partnership 
through  its  acquisition  of  Pickrell,  Inc., 
Pickrell,  Nebraska,  thereby  indirectly 
engaging  in  general  insurance  agency 
activities  in  a  town  with  a  population 
not  exceeding  5,000. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  26, 1984. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc  84-33921  Filed  12-31-8'l;  8:45  am] 

•tLUNQ  COM  «Z1*-eMI 


Elders  Finance  Internationat,  Inc.; 
Corporation  To  Do  Business  Under 
Section  25(a)  of  the  Federal  Reserve 
Act 

An  application  has  been  submitted  for 
the  Board's  approval  of  the  organization 
of  a  corporation  to  do  business  under 
section  25(a)  of  the  Federal  Reserve  Act 
("Edge  Corporation").  The  Edge 
Corporation  would  operate  as  a 
subsidiary  of  the  applicant.  The  factors 
that  are  to  be  considered  in  acting  on 
the  application  are  set  forth  in  {  211.4(a) 
of  the  Board's  Regulation  K  (12  CFR 
211.4(a)). 

The  application  may  be  inspected  at 
the  ofHces  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  listed  for 
that  notice.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suHice  in  lieu  of 
a  hearing,  identify  specifically  any 
questions  of  fact  that  are  in  dispute,  and 
summarize  the  evidence  that  would  be 
presented  at  a  hearing.  Any  person 
wishing  to  comment  on  the  application 
should  submit  views  in  writing  to  be 
received  not  later  than  January  23, 1985. 

A.  Board  of  Governors  of  the  Federal 
Reserve  System,  (William  W.  Wiles, 
Secretary)  Washington,  D.C.  20551: 

1.  Elders  IXL  Limited,  Adelaide, 
Australia:  to  establish  a  corporation  to 
be  kno«vn  as  Elders  Finance 
International,  Inc.,  New  Yoric.  New  York 
("Edge").  Edge  would  operate  as  a  direct 
subsidiary  of  Elders  Finance  & 
Investment  Company.  Limited. 
Melbourne.  Australia  ("Elders"),  a 
merchant  bank  organized  under  the 
laws  of  Australia,  that  is  wholly-owned 
by  Elders  Finance.  Melbourne, 
Australia.  Elders  proposes  that  Edge 
would:  (1)  Trade  in  gold  and  silver  coin 
and  bullion  on  a  spot,  forward  and 
futures  basis  both  for  its  own  account 
the  account  of  its  foreign  affiliates  and 
those  customers  of  Edge  defined  in 
§  211.4(e)(1)  of  Regulation  K;  (2)  trade  on 
foreign  exchange  futures  markets  for  its 
own  account  and  for  the  account  of  its 
affiliates;  and  (3)  engage  in  futures, 
forward  and  standby  contracts  on 
financial  instruments  permissible  to  an 
Edge  corporation  under  S  211.4(e)(3)  of 
Regulation  K.  In  addition.  Elders 
request  pursuant  to  S  211.8(d]  of 
Regulation  K,  that  the  proceeds  of  a 
subordinated  capital  note  to  be  issued 
by  Edge  be  considered  as  capital  for 
purposes  of  determining  capital 
adequacy.  This  application  may  be 
inspected  at  the  Federal  Reserve  Bank 
of  New  York. 


Board  of  Governors  of  the  Federal  Reserve 
System.  December  26. 1984. 

lames  McAfee, 

Associate  Secretary  of  the  Boarj. 

(FR  Doc.  84-33922  Filed  12-31-84:  8:45  am] 

MLUNQ  COW  tllO-OI-M 


RIHT  Financial  Corp.,  at  al^ 
Applicationa  To  Engage  de  Novo  In 
Permissibia  Nonbanking  Activitiaa 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Boards 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  9  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specincally  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  ofTices  of  the  Board  of  Governors 
not  later  than  January  17, 1985. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  E.  Randall,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  RIHT  Financial  Corporation. 
Providence,  Rhode  Island:  to  engage  de 
novo  through  its  existing  subsidiary.  I  IT 
Investors.  Inc.,  Providence.  Rhode 


Island,  in  serving  as  investment  adviser 
to  open-end  investment  companies. 

B.  Federal  Reserve  Bank  of  New  York 

(A.  Marshall  Puckett,  Vice  President)  33 
Liberty  Street.  New  York,  New  York   i 
10045: 

1.  Bankers  Trust  New  York 
Corporation,  New  York  New  York;  to 
engage  de  novo  through  its  subsidiary, 
BT  Commercial  Corporation,  in  making 
or  acquiring  loans  and  other  extensions 
of  credit  such  as  would  be  made  by  a 
commercial  finance  company,  includihg 
commercial  loans  secured  by  a 
borrower's  accounts  receivable, 
inventory,  or  other  assets;  purchasing  or 
acquiring  accounts  receivable  and 
making  advances  thereon  as  would  be 
done  by  a  factor  servicing  such  loans  or 
accounts  for  others;  acquiring  and 
selling  participations  in  such 
obligations;  making  or  acquiring  leases 
and  installment  sales  contracts  of 
personal  property;  servicing  such  leases 
and  installment  sales  contracts  for 
others;  acting  as  agent,  broker  or  adviser 
in  connection  with  such  transactions; 
and  acquiring  and  selling  participations 
in  the  obligations  arising  from  such 
transactions. 

C.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Four  Seasons  of  Wisconsin,  Inc. 
Manawa,  Wisconsin;  to  engage  de  novo 
in  leasing  personal  or  real  property  or 
acting  as  agent,  broker  or  adviser  in  the 
leasing  of  such  property.  These 
activities  would  be  conducted  in  the 
County  of  Waupaca,  Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  26. 19R4. 
lames  McAfee,  j 

Associate  Secretary  of  the  Board.  ' 

[FR  Doc.  84-33923  Filed  12-31-84;  8:45  am] 
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Third  Illinois  Bancorp,  Inc.;  Formation 
of;  Acquisition  by;  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 


inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  January 
21. 1985. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Weisz.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  Third  Illinois  Bancorp,  Inc., 
Manchester,  Missouri:  to  acquire  64.39 
percent  of  the  voting  shares  of  Johnston 
City  State  Bank.  Johnston  City,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  26. 1984. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  84-33924  Filed  12-28-84:  8:45  am) 
BILLING  COOC  WIO-OI-M 


GENERAL  SERVICES 
ADMINISTRATION 

Report  on  Revised  System  of  Records 
Under  the  Privacy  Act  of  1974 

agency:  General  Services 

Administration. 

ACTION:  Notification  of  revised  system 

of  records. 

SUMMARY:  The  purpose  of  this  document 
is  to  give  notice,  under  the  provisions  of 
the  Privacy  Act  of  1974,  5  U.S.C.  552a.  of 
intent  to  revise  a  system  of  records  that 
will  be  maintained  by  GSA.  The  system 
of  records,  Personnel  Information 
Resources  System,  GSA/PPFM-8,  is  a 
revision  of  Human  Resources  File,  GSA/ 
PPFM-4.  The  Human  Resources  File 
system  of  records  is  being  divided  into 
two  systems.  Personnel  Information 
Resources  System  and  Payroll 
Information  Processing  System.  The 
collection  of  information  under  PPFM-4 
needed  a  more  efficient  automated 
program.  At  first  it  was  decided  to 
redesign  the  current  system.  After  a 
thorough  study,  the  redesign  project 
would  take  8  years  to  complete.  Instead, 
in  1982,  GSA  decided  to  use  a  software 
package  designed  by  the  Department  of 
the  Air  P'orce  for  the  processing  of 
personnel  records.  This  notice 
supercedes  the  related  portions  of 
PPFM-4.  No  additional  information  or 
routine  uses  are  created.  As  no  new 
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information  is  being  collected  by  CSA, 
the  proposed  amendments  are  not 
considered  as  being  within  the  purview 
of  the  provisions  of  5  U.S.C.  552a(o) 
which  would  require  submission  of  an 
altered  report  to  Congress  and  the 
Office  of  Management  and  Budget. 
PPFM-4  will  be  cancelled  when  the 
Payroll  Information  Processing  System 
is  published. 

DATES:  Any  interested  party  may  submit 
written  comments  about  this  revised 
system.  Comments  must  be  received  on 
or  before  the  30th  day  following 
publication  of  this  notice.  The  routine 
use  will  become  effective  without 
further  notice  on  the  30th  day  following 
publication  of  this  notice  unless 
comments  are  received  that  would  result 
in  a  contrary  decision. 

AOORCSS:  Address  comments  to  General 
Services  Administration  (ATRAI). 
Washington.  DC  20405. 
FOn  FUflTHER  MFOflMATION  CONTACT: 
Mr.  William  Hiebert.  GSA  Privacy  Act 
Officer,  telephone  (202)  535-7647. 

Background 

The  purpose  of  this  system  is  to 
assemble  information  in  a 
comprehensive  computerized  system  to 
support  the  day  to  day  operating 
requirements  associated  with  personnel 
oriented  program  areas  from  hiring, 
paying,  and  training  employees  to 
calculating  estimated  retirement 
annuities. 

The  revised  system  of  records  is  as 
follows: 

GSA/PPFM-* 

SYSTEM  NAME: 

Personnel  Information  Resources 
System  (PIRS) 

SYSTEM  location: 

This  system  of  records  is  located  in 
the  General  Services  Administration 
Central  Office  service  and  staff  offices: 
commissions,  committees,  and  small 
agencies  serviced  by  GSA:  an^  other 
GSA  offices  at  the  following  aildresses: 

CS  Building,  ISth  and  F  Streets.  .\'W.. 

Washington.  DC  20405 
Crystal  Mail  Building  4.  1941  (efferson  Davis 

Highway.  Arlington.  VA  2(M0e 
Archives  Building,  Eighth  and  Pennsylvania 

Avenue.  NW..  Washington.  DC  20408 
John  W.  McCormack  Post  Office  and 

Courthouse.  Boston.  .MA  02109 
Idcob  K  lavits  Federal  Building.  26  Federal 

Piaza.  New  York.  NY  10278 
Regional  OfRce  Building.  Ninth  and  Market 

Streets,  Philadelphia.  PA  19107 
Richard  B.  Russell  Federal  Building.  75  Spring 

Street.  SW..  Atlanta,  GA  30303 
John  C.  Kluczynski  Federal  Building,  230 

South  Dearborn  Street.  Chicago,  IL  60604 
General  Services  Administration,  1500  East 

Bannister  Road.  Kansas  City.  MO  64131 


Federal  Records  Center  Building,  9700  Page 

Boulevard.  St.  L^uis,  MO  76102 
Denver  Federal  Center  Complex,  Building  41, 

Denver,  CO  80225 
General  Services  Administration,  525  Market 

Street,  San  Francisco,  CA  95105 
GSA  Center.  Auburn,  WA  96002 
CSA  Regional  Office  Building.  Seventh  and  D 

Streets.  SW.,  Washington,  DC  20407 

CATEGORIES  Of  INDIVIDUALS  COVENEO  tV  THE 
SYSTEM: 

Individuals  covered  by  the  system  are 
current  and  former  employees  of  the 
General  Services  Administration  and  of 
commissions,  committees,  and  small 
agencies  serviced  by  GSA  including 
applicants  for  employment  and  persons 
in  intern,  youth  employment,  and  work 
study  programs. 

CATEOOmES  Of  NECONDS  IN  THE  SYSTEM: 

The  files  in  the  system  consist  of 
employee  development  and  training 
records,  personnel  security  records,  EEO 
records,  and  personnel  records.  Each  file 
uses  data  elements  of  the  core  system 
but  also  has  unique  data  elements  of  its 
own.  Records  include  information 
collected  by  operating  officials  as  well 
as  personnel,  security,  safety,  civil 
rights,  and  finance  officials  in 
administering  their  program  areas  in 
matters  for  or  about  employees.  In 
addition,  the  system  has  data  necessary 
to  update  the  Central  Personnel  Data 
File  at  the  Office  of  Personnel 
Management  and  process  personnel 
actions.  The  system  has  a  large  number 
of  records  which  may  include  the 
following  categories  of  records: 

a.  Employee  identification  and  status 
data  such  as  name,  social  security 
number,  date  of  birth,  sex.  work 
schedule,  type  of  appointment, 
education,  veteran's  preference,  military 
service,  and  race/national  origin. 

b.  Employee  date  data  such  as  8er\'ice 
computation  date  for  leave,  date 
probationary  period  began,  and  date  of 
performance  rating. 

c.  Position  and  pay  data  such  as  pay 
plan,  occupational  series,  grade,  step, 
salary,  and  organization  location. 

d.  Award  and  suggestion  data  such  as 
type  and  amount  of  award,  suggestion 
number,  estimated  benefits,  amount,  and 
performance  rating, 

e.  Employment  data  such  as  merit 
pool  identifier,  position  description, 
special  employment  program,  and  target 
occupational  series  and  grade. 

f.  Personnel  security  data  such  as 
security  clearance  level  and  basis  with 
dates. 

g.  Employee  development  and  training 
data  such  as  type  of  training:  course 
title:  date  training  completed:  and  hours, 
cost,  and  evaluation  of  training. 


h.  Equal  employment  opportunity  data 
on  EEO  complaints  processing  such  as  a 
complaint,  complaint  basis,  decision 
finding,  corrective  action,  EEO 
counselor's  name,  date  entered 
collateral  duty,  and  number  of 
individauls  counseled. 

i.  Tables  of  data  for  editing,  reporting, 
and  processing  personnel  and  pay 
actions.  These  include  Nature  of  Action 
Codes.  Civil  Service  Authority  Codes, 
Standard  Remarks,  Signature  Table, 
Position  Title  Table.  Organization  Table, 
and  Salary  Table. 

AUTHOmTV  fON  MAINTENANCE  Of  THE 

system: 

5  U.S.C.,  Part  III.  is  the  authority  for 
the  system.  Specific  authority  for  use  of 
Social  Security  numbers  is  in  Executive 
Order  9397,  26  CFR  31.6011(b)2,  and  26 
CFR  31,6109-1.  Authority  for  the 
personnel  security  clearance  and 
statistical  records  is  in  Executive  Order 
10450,  April  27. 1953.  as  amended; 
Executive  Order  12356.  April  2, 1982: 
and  31  U.S.C.  1535.  Authority  for  the 
EEO  records  is  in  the  Equal  Employment 
Opportunity  Act  of  1972,  42  U.S.C. 
20006-16:  the  Civil  Service  Reform  Act 
of  1978:  5  U.S.C.  7201;  and  29  CFR  1613, 
Subpart  C. 

fURPOSS: 

To  assemble  in  one  system 
information  on  a  comprehensive 
computerized  information  system 
supporting  the  day  to  day  operating 
requirements  associated  with  personnel 
oriented  program  areas  from  hiring, 
paying,  and  training  employees  to 
calculating  estimated  retirement 
annuities.  The  system,  which  is  patently 
designed  to  meet  personnel  information 
and  statistics  needs  to  all  types  end 
sizes  of  Government  organizations, 
achieves  many  benefits  from  eaah  data 
element  introduced  into  the  system.  To 
accomplish  the  above,  the  system  does 
provide  a  number  of  outputs.  For  the 
Office  of  Personnel,  the  system  produces 
automated  personnel  actions  as  well  as 
organization  rosters,  retention  registers, 
retirement  calculations,  reports  of  the 
Federal  civilian  employment,  employee 
master  record  printouts,  length  of 
service  and  awards  list,  and  listing 
grade  increases.  It  also  produces  reports 
that  aid  in  monitoring  personnel  actions 
to  decide  if  policies  and/or  practices 
have  an  impact  on  minorities,  women,  or 
disabled  persons;  analyzing  the  status  of 
minorities,  women,  and  disabled 
persons  in  GSA's  work  force:  and 
establishing  affirmative  action  goals  and 
timetables.  For  the  Office  of  Internal 
Security,  the  system  produces  reports 
for  issuing  security  and  ADP  clearances. 
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For  the  Office  of  Civil  Rights,  the  system 
produces  reports  that  aid  in  evaluating 
civil  rights  programs;  processing  and 
monitoring  discrimination  complaints: 
and  reporting  to  the  Congress.  Equal 
Employment  Opportunity  Commission. 
Office  of  Management  and  Budget,  and 
Office  of  Personnel  Management,  among 
others.  For  the  Office  of  Training,  the 
system  produces  reports  to  include 
status  of  training;  organizational, 
nationwide,  and  monthly  summaries  of 
training;  organizational,  regional,  and 
quarterly  summaries  of  training  hours  by 
type;  training  by  source;  and  cumulative 
employee  training  records.  For  the 
Office  of  Federal  Protection  and  Safety 
the  system  produces  a  report  used  in 
compiling  statistics  on  personal  injuries 
within  GSA.  The  system  also  provides 
data  to  various  agency  staff  and 
administrative  offices  to  use  for 
management  purposes. 

ROUTINC  USES  OF  RECORDS  MAINTAINED  m 
THE  SYSTEM,  mCLUOWM  CATEOORICS  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

a.  To  disclose  information  to  the 
Office  of  Personnel  Management  for  the 
Central  Personnel  Data  File  (CPDF). 

b.  To  disclose  information  to  other 
sources  outside  GSA  to  monitor  and 
document  grievance  proceedings.  EEO 
complaints,  and  adverse  actions;  to 
other  agencies  and  persons  for 
employees  seeking  employment 
elsewhere;  to  conduct  counseling 
sessions;  and  to  prepare  biographical 
employees  sketches  for  release  to  other 
agencies  and  persons. 

c.  To  disclose  the  executive  health 
maintenance  hst  to  management 
officials  and  Health  Unit  Officials.  This 
listing  is  of  all  employees  over  40  years 
old  who  are  qualified  for  the  Executive 
Health  Maintenance  Program. 

d.  To  disclose  information  in  the 
personnel  security  file  to  the  Office  of 
Internal  Security.  The  routine  uses  listed 
in  the  GSA  system  of  records  GSA/ 
HRO-37.  Security  Files,  also  apply  to 
this  information. 

e.  To  disclose  information  in  the 
employee  development  and  training  file 
to  the  Office  of  Training.  In  addition  this 
file  is  used  to  measure  actual  progress 
against  planned  training,  prepare 
analyses  of  training  data,  and  aid  in 
evaluations  for  merit  promotions. 

f.  To  disclose  information  in  the  equal 
employment  opportunity  file  to  the 
Office  of  Civil  Rights.  The  routine  uses 
listed  in  the  Equal  Employment 
Opportunity  Commission  system  of 
records  EEOC/GOVT-1  also  apply  to 
this  information.  In  addition  this  file  is 
used  to  provide  support  to  the  Director 
of  Civil  Rights.  Central  Office  EEO  staff 
members.  Central  Office  division 


directors,  and  Regional  EEO  officers  in 
performing  their  duties. 

g.  To  disclose  information  in  the 
personnel  file  to  the  Office  of  Personnel. 

h.  To  disclose  information  to  the 
Office  of  Federal  Protection  and  Safety 
for  compiling  statistical  information  on 
personal  injuries  of  GSA  employees. 

i.  To  disclose  information  to  various 
agency  .staff  and  administrative  offices 
who  may  restructure  the  data  for  their 
management  purposes. 

j.  To  disclose  information  to  a  Federal, 
State,  local,  or  foreign  agency 
responsible  for  investigating, 
prosecuting,  enforcing,  or  carrying  out  a 
statute,  rule,  regulation,  or  order,  where 
the  General  Services  Administration 
becomes  aware  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation. 
■   k.  To  disclose  information  to  a 
Federal,  State,  or  local  agency  keeping 
civil,  criminal,  enforcement,  or  other 
information  to  get  information  relevant 
in  making  a  decision  on  hiring  or 
retaining  an  employee:  issuing  a  security 
clearance;  letting  a  contract;  or  issuing  a 
license,  grant,  or  other  benefit. 

1.  To  disclose  information  to  a 
requesting  Federal  agency  in  connection 
with  hiring  or  retainin^an  employee; 
issuing  a  security  clearance:  reporting 
an  employee  investigation;  clarifying  a 
job;  letting  a  contract;  or  issuing  a 
license,  grant,  or  other  benefit  by  the 
requesting  agency  where  the  I 

information  is  relevant  and  necessary 
for  a  decision. 

m.  To  disclose  infonnation  to  an 
appeal,  grievance,  or  formal  complaints 
examiner  equal  employment 
opportunity  investigator  arbitrator 
exclusive  representative:  or  other 
official  engaged  in  investigating,  or 
settling  a  grievance,  complaint,  or 
appeal  filed  by  an  employee. 

n.  To  disclose  information  to  a 
Member  of  Congress  or  a  congressional 
staff  member  in  response  to  an  inquiry 
from  that  congressional  office  made  in 
behalf  of  a  constituent. 

o.  To  disclose  information  to  the 
Office  of  Management  and  Budget  in  * 
connection  with  reviewing  private  relief 
legislation  at  any  state  of  the 
coordination  and  clearance  process. 

p.  To  disclose  information  to  an 
expert,  a  consultant,  or  contractor  of 
GSA  in  performing  a  Federal  duty. 

q.  To  disclose  information  to  a 
physician  to  conduct  a  medical 
examination  or  evaluation  of  a  GSA 
employee. 

r.  To  disclose  information  to  the 
Office  of  Personnel  Management  under 
the  agency's  responsibility  for 
evaluating  Federal  personnel 
management.  When  official  personnel 


records  in  the  custody  of  GSA  are 
covered  in  the  system  of  records 
published  by  the  Office  of  Personnel 
Management  as  Government-wide 
records,  they  are  considered  part  of  that 
system.  Other  official  personnel  records 
covered  by  notices  published  by  GSA 
are  separate  systems  of  records  and 
may  be  transferred  to  the  Office  of 
Personnel  Management  under  official 
personnel  programs  and  activities  as  a 
routine  use. 

s.  To  disclose  information  according 
to  the  routine  uses  listed  in  the  Office  of 
Pdrsonnel  Management  system  of 
records  OPM/GOVT-1. 

POLICIES  AND  PRACTICES  FOR  STORINQ. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders,  card  files, 
and  cabinets:  microfilm  records  in  reels 
and  cabinets:  mocrofiche  in  cabinets: 
magnetic  tapes  and  cards  in  cabinets 
and  storage  libraries;  and  computer 
records  within  a  computer  and  attached 
equipment. 

RETRIEVABIUTV: 

Filed  alphabetically  at  each  location 
by  name,  and  social  security  number,  or 
both  methods  for  each  person. 

SAFEGUARDS: 

Records  stored  in  lockable  containers 
or  secured  rooms.  Computerized  records 
protected  by  password  system. 
Information  release  only  to  authorized 
officials  on  a  need-to-know  basis. 

RETENTION  AND  DISPOSAL: 

Disposal  of  records  is  described  in  the 
HB,  GSA  Records  Maintenance  and 
Disposition  system  (OAD  P  1820.2). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

PIRS  Project  Director,  Employment 
Policy  Division,  Office  of  Personnel. 
General  Services  Administration  (EPP). 
Washington,  DC  20405. 

NOTIFICATION  PROCEDURES: 

Inquiries  by  individuals  should  be 
addressed  to: 

a.  Director  of  Personnel,  General 
Services  Administration  (EP),  18fh  and  F 
Streets,  NW.  Washington,  DC  20405  for 
personnel  records. 

b.  Director,  Office  of  Internal  Security, 
General  Services  Administration 
(ATOIP),  18th  and  F  Streets,  NW, 
Washington,  DC  20405  for  personnel 
security  records. 

c.  Director.  Office  of  Civil  Rights, 
General  Services  Administration  (ETC), 
18th  and  F  Streets.  NW.  Washington,  DC 
20405  for  EEO  records. 
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d.  Director.  Office  of  Training, 
General  Services  Administration  (ETD), 
18th  and  F  Streets.  NW.  Washington,  DC 
20405  for  employee  development  and 
training  records. 

e.  Director.  Fire  and  Safety  Division, 
General  Services  Administration  (PSA). 
18th  and  F  Streets.  NW.  Washington,  DC 
20405  for  personal  injury  records. 

f.  Office  which  employee  worked  for 
management  records. 

RECORO  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
addressed  to  the  officials  listed  in  the 
notiHcation  procedures  portion  of  this 
notice.  For  written  requests,  individuals 
should  provide  full  name,  social  security 
number,  address,  telephone  number,  and 
approximate  dates  and  place  of 
employment.  For  identification 
requirements,  refer  to  the  agency 
regulations  outlined  in  41  CFR  105-64. 

CONTESTINO  RECORO  PROCEDURES: 

GSA  rules  for  contesting  the  contents 
and  appealing  initial  decisions  are 
issued  in  41  CFR  10.5-64.  of  the  Federal 
Register. 

RECORD  SOURCC  CATCOOmCS: 

Individuals  themselves,  other 
employees,  supervisors,  other  agencies 
management  officials,  non-Federal 
sources  such  as  private  firms,  and  data 
from  the  system  of  records  GSA/HRO- 
37,  OPM/GOVT-1.  and  F.EOC/GOVT-1. 

SYSTEMS  EXEMTTEO  FRON  CERTAIN 
PROVISIOMS  OP  THE  ACT: 

Under  5  U.S.C.  552a(k).  the  personnel 
security  files  in  this  system  of  records 
are  exempt  from  subsections  (c)(3);  (d); 
(e)(1):  (e)(1)(G).  (H).  and  (I):  and  (f)  of 
the  act. 

Dated:  December  19. 1984. 
(ohnny  T.  Young, 

Acting  Director.  Information  Mcnagement 
Di\  ision. 

jFR  Doc.  R4-33838  Filed  12-31-84;  8:4.5  am) 
■HJJNaCOOE  (•20-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Docket  No.  MF-OOOri 

Concentrados  Marinos,  S.A.;  Filing  of 
Food  Additive  Petition 

agency:  Food  and  Drug  Administration. 
action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  announces  that  a 
petition  has  been  filed  on  behalf  of 
Concentrados  Marinos.  S.A..  proposing 


that  the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
fish  protein  concentrate  as  a  food 
supplement. 

FOR  FURTHER  INFORMATION  CONTACT 
Rudolph  Harris,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-334),  Food 
and  Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  20204.  202^72-5690. 
SUPPtfMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5).  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  2A3665)  has  been  filed  on 
behalf  of  Concentrados  Marinos,  S.A.. 
P.O.  Box  Casilla  4441,  Lima  100,  Peru, 
proposing  that  Subpart  D  of  Part  172  (21 
CFR  Part  172)  of  the  food  additive 
regulations  be  amended  by  adding  a 
new  section  to  provide  for  the  use  of -fish 
protein  concentrate  as  a  food 
supplement. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane.  Rockville,  MD 
20857,  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

Dated:  December  21. 1984. 
Sanford  A.  Miller. 

Director.  Center  for  Food  Safety  and  Applied 

Nutrition. 

(FR  Doc.  84-33917  Filed  12-31-84.  8:45  am) 

aiUJMO  CODE  41«>-01-« 


I  Docket  No.  84D-O340  ] 

Interim  Action  Level  for  Ethylene 
Dibromide  In  Honey;  Availability  of 
Compliance  Policy  Guide 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Dn:^ 
Administration  (FDA)  is  announcing  the 
availability  of  FDA  Compliance  Policy 
Guide  7120.23,  Attachment  M,  that  has 
been  revised  to  establish  and  interim 
action  level  for  residues  of  ethylene 
dibromide  (EDB)  in  honey  that  is  ready 
to  eat:  that  is,  will  not  undergo  further 
processing  before  consumption.  The 
interim  action  level,  30  parts  per  billion 
(ppb)  EDB,  has  been  recommended  by 
the  Environmental  Protection  Agency 
(EP.A)  and  is  consistent  with  action 
levels  previously  recommended  by  EPA 
and  established  by  FDA  for  FJ)B 


residues  in  other  ready-to-eat  food 
products. 

effective  date:  The  interim  action  level 
is  effective  immediately  and  will  remain 
in  effect  until  further  notice. 
ADDRESS:  Written  comments  regarding 
the  interim  action  level  and  requests  for 
single  copies  of  the  revised  FDA 
Compliance  Policy  Guide  7120.23, 
Attachment  M,  are  to  be  submitted  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
lohn  M.  Taylor,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-310).  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington,  DC  20204,  202^85-0187. 
SUPPlfMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  3, 1984  (49  FR 
13195).  H).\  a.nnounced  the  availability 
of  Compliance  Policy  Guide  7120.23, 
Attachment  M  (CPG).  This  CPG 
established  action  levels  for  EDB 
residues  in  processed  grain  products. 
FDA  established  these  action  levels  at 
the  recommendation  of  EPA  when  that 
agency  suspended  uses  of  EDB  as  a 
fumigant  on  grain  and  grain  milling 
equipment  (see  the  Federal  Register  of 
February  22. 1984  (49  FR  6696-6702)). 

One  of  the  remaining  approved  uses 
of  EDB  is  as  a  fumigant  to  control  wax 
moths  in  beehives  and  beehive  supers. 
When  this  use  of  EDB  was  approved,  it 
was  anticipated  that  no  residues  would 
remain  in  the  honey.  Therefore,  no 
tolerance  for  EDB  residue  on  honey  was 
established.  In  1984,  however,  low  levels 
of  EDB  have  been  found  in  raw  and 
processed  honey  by  several  State 
agencies,  the  U.S.  Department  of 
Agriculture  and  FDA. 

Because  of  these  findings  of  EDB  in 
honey.  FDA  conducted  a  survey  to 
determine  the  extent  and  amount  of  the 
residues  present  in  ready-to-eat  honey, 
and  provided  these  data  to  EPA. 

Based  on  the  detected  presence  of 
EDB  residues  in  honey,  EPA  has 
recommended  that  FDA  establish  and 
interim  action  level  of  30  ppb  of  EDB  in 
honey  while  EPA  considers  further 
action  on  EDB  as  a  beehive  fumigant. 

Ordinarily.  FDA  would  not  establish 
an  action  level  for  a  residue  that  results 
from  a  registered  use  of  a  pesticide.  In 
this  (.ase.  however,  FDA  is  establishing 
this  interim  action  level  at  the  request  of 
EPA  to  control  exposure  to  EDB  and  is 
continuing  to  sample  honey  for  EDB 
residues  utilizing  the  interim  30  ppb 
action  level  for  enforcement  action. 

Interested  persons  may  submit  written 
comments,  along  with  supporting  data, 
on  FDA  Compliance  Policy  Guide 
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7120.23.  Attachment  M,  or  requests  for 
single  copies  of  the  guide  to  the  Dockets 
Management  Branch  (address  above). 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

Dated:  December  24. 1984. 
loseph  P.  HU«, 

Associate  Commissioner  for  l^egulatoij 
Affairs. 

|FR  Doc.  84-33916  Filed  12-31-84:  8:45  am) 

MLUNG  CODE  41«M>1-M 


(Docket  No.  S4F-0393] 


International  Flour  Sales  Corp.;  Filing 
of  Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  arnouncing 
that  the  International  Flour  Sales  Corp. 
has  filed  a  petition  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  powdered 
sugar  cane  in  food  as  a  dietary  Tiber 
source. 

FOR  FURTHER  INFORMATION  CONTACT 

James  H.  Maryanski,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington.  DC  20204,  202-472- 
5740, 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  5A3834)  has  been  filed  by 
the  International  Flour  Sales  Corp.,  41- 
540  Makakalo  St..  Waimanalo,  HI  96795. 
proposing  that  Part  172  (21  CFR  Part  172) 
of  the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
powdered  sugar  cane,  with  and  without 
the  naturally  occurring  sugar  extracted, 
as  a  dietary  fiber  source  in  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c)  (proposed  December  11, 
1979:  44  FR  71742). 


Dated:  December  11. 1984. 
Richard  |.  Ronk. 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 
[FR  Doc.  84-33912  Filed  12-31-84:  8:45  am] 

•ILUNQ  CODE  41M>-01-M 


(Docket  No.  84IIM)415] 

Medtronic,  Inc.;  Premarket  Approval  of 
the  Medtronic  ITREL^  Spinal  Cord 
Stimulation  System 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
Medtronic,  Inc.,  Minneapolis,  MN,  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976,  of  the 
Medtronic  ITREL™  Spinal  Cord 
Stimulation  System.  After  reviewing  the 
recommendation  of  the  Neurological 
Devices  Panel  (formely  the  Neurological 
Device  Section  of  the  Respiratory  and 
Nervous  System  Devices  Panel),  FDA 
notified  the  applicant  that  FDA 
approved  the  application  because  the 
applicant  had  shown  the  device  to  be. 
safe  and  effective  for  use  as 
recommended  in  the  submitted  labeling. 
DATE:  Petitions  for  administrative 
review  by  February  1. 1985. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  RJn.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
A.  Doyle  Gantt,  Center  for  Devices  and 
Radiological  Health  (HFZ-430),  Food 
and  Drug  Administration,  8757  Georgia 
Ave.,  Silver  Spring,  MD  20910.  301-427- 
7514. 

SUPPUEMENTARY  INFORMATION:  On 
January  13, 1984,  Medtronic,  Inc.. 
Minneapolis,  MN  55440,  submitted  to 
FDA  an  application  for  premarket 
approval  of  the  Medtronic  ITREL"* 
Spinal  Cord  Stimulation  System.  The 
device  is  a  totally  implanted  spinal  cord 
stimulator  system  for  pain  relief.  The 
device  is  indicated  as  an  aid  in  the 
management  of  chronic,  intractable  pain 
of  the  trunk  or  limbs.  The  system 
includes  the  following  components:  The 
models  7420  and  7421  pulse  generators; 
the  Models  7430  and  7431  programmers; 
the  Model  7450  magnet;  the  Model  7620 
screenen  and  the  Models  7490,  7491,  and 
7492  lead  extensions.  On  February  24, 
1984,  the  then  Neurological  Device 
Section  of  the  Respiratory  and  Nervous 
System  Devices  Panel,  an  FDA  advisory 


committee,  reviewed  and  recommended 
approval  of  the  application  (On  April  24. 
1984.  the  Neurological  Device  Section  of 
the  Respiratory  and  Nervous  System 
Devices  Panel  was  terminated. 
Concurrently.  FDA  established  the 
Neurological  Devices  Panel  (see  49  FR 
17446:  April  24. 1984).)  On  November  30. 
1984,  FDA  approved  the  application  by  a 
letter  to  the  applicant  from  the  Director 
of  the  Office  of  Device  Evaluation, 
Center  for  Devices  and  Radiological 
Health. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  FDA  based 
its  approval  is  on  file  in  the  Dockets 
Management  Branch  (address  above) 
and  is  available  from  that  office  upon 
written  request.  Requests  should  be 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at  the 
Center  for  Devices  and  Radiological 
Health— contact  A.  Doyle  Gantt  (HFZ- 
430).  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)).  for  administrative  review  of 
FDA's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  of  FDA's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  of  FDA's  action  under 
§  10.33(b)  (21  CFR  10.33(b)).  A  petitioner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  committee)  and  shall  submit 
.with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  February  1, 1985,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
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supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  ofTice  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

Dated:  December  ^.  1984. 
loMph  P.  Hila,  > 

Associate  Commissioner  for  Regulatory 

Affairs. 

(FR  Doc.  84-33914  Filed  12-31-84:  &45  am) 

MJJNQCOOC  4tM-«1-ll 

(Docket  No.  •4M-0414) 

SJenwns  Medical  Systems,  Inc.; 
Premarfcet  Approval  of  ttw  Magnetom 

agency:  Food  and  Drug  Administration. 
AcnoN:  Notice. 

SUMMARV:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Siemens 
Medical  Systems.  Inc.,  Iselin,  NJ,  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976.  of  the 
MAGNETOM.  After  reviewing  the 
recomrnendation  of  the  Radiologic 
Devices  Panel,  FDA  notified  the 
applicant  that  FDA  approved  the 
application  because  the  applicant  had 
shown  the  device  to  be  safe  and 
effective  for  use  as  recommended  in  the 
submitted  labeling. 
date:  Petitions  for  administrative 
review  by  February  1, 1985. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  e^ectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-6Z  6500  Fishers 
Lane,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMUTION  CONTACT: 
Robert  A.  Phillips,  Center  for  Devices 
and  Radiological  Health  (HFZ-^30). 
Food  and  Drug  Administration.  8757 
Georgia  Ave..  Silver  Spring.  MD  20910. 
301-427-7514. 

SUPPLEMENTARY  INFORMATION:  On 
December  29. 1983.  Siemens  Medical 
Systems,  Inc.,  Iselin,  N|  08830,  submitted 
to  FDA  an  application  for  premarket 
approval  of  the  MAGNETOM.  The 
device  is  a  nuclear  magnetic  resonance 
(NMR)  imaging  device.  The  device  is 
indicated  for  use  as  a  diagnostic  imaging 
device  that  produces  transverse, 
saggital.  and  cross-sectional  images  that 
display  the  internal  structure  of  the  head 
or  body.  The  images  produced  by  the 
MAGNETOM  reflect  the  spatial 
distribution  of  protons  (hydrogen  nuclei) 
exhibiting  magnetic  resonance.  The 
NMR  properties  that  determine  image 


appearance  are  proton  density,  spin 
lattice  relaxation  time  (Ti).  spin-spin 
relaxation  time  (Ti).  and  flow.  When 
interpreted  by  a  trained  physician,  these 
images  provide  information  that  can  be 
useful  in  the  determination  of  a 
diagnosis.  On  May  17. 1984.  the 
Radiologic  Devices  Panel,  an  FDA 
advisorj'  committee,  reviewed  and 
recommended  approval  of  the 
application.  On  November  16. 1984.  FDA 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation,  Center  for 
Devices  and  Radiological  Health. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  FDA  based 
its  approval  is  on  file  in  the  Dockets 
Management  Branch  (address  above) 
and  is  available  from  that  office  upon 
written  request.  Requests  should  be 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at  the 
Center  for  Devices  and  Radiological 
Health — contact  Robert  A.  Phillips 
(HFZ-430).  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)),  for  administrative  review  of 
FDA's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  of  FDA's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  of  FDA's  action  under 
S  10.33(b)  (21  CFR  10.33(b)).  A  petitioner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  committee)  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  the  review  to 
be  used,  the  persons  who  may 
participate  in  the  review,  the  time  and 
place  where  the  review  will  occur,  and 
other  details. 

Petitioners  may.  at  any  time  on  or 
before  February  1. 1985.  file  with  the 


Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  o^ice  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  December  24. 1964. 
|oMph  P.  Hile, 

Associate  Commissioner  for  Ilegulatory 

Affairs. 

(FR  Doc.  84-33918  Filed  12-31-84:  8:45  am] 

MLUMa  COM  4M0-01-lf 


Technical  Electronic  Product  Radiation 
Standards  Conunittee;  Rechartering 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  announces  the 
rechartering  of  the  Technical  Electronic 
Product  Radiation  Standards  Committee 
by  the  Commissioner  of  Food  and  Drugs. 
This  notice  is  issued  under  the  Federal 
Advisory  Committee  Act. 

DATE:  Authority  for  this  committee  will 
expire  on  December  24, 1986,  unless  the 
Commissioner  formally  determines  that 
rechartering  is  in  the  public  interest 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  L  Schmidt.  Committee 
Management  Office  (HFA-306).  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857. 

Dated:  December  21. 1984. 
Joseph  P.  Hila, 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc.  84-33913  Filed  12-31-84;  8:45  am] 

nUJNOCOOC  4M0-01-II 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(F-14S95-A;  431(KIAS-00262-GP5-t)25] 

Alaska  Native  Claims  Selection;  Mma 
Coip. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  (DIG)  under  the  provisions 
of  sec.  12(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971 
(ANCSA).  43  U.S.C.  1601. 1611.  will  be 
issued  to  Nima  Corporation,  for 
approximately  8.58  acres.  The  lands 
involved  are  within  T.  4  N..  R.  97  W., 
Seward  Meridian.  Alaska. 
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Upon  issuance,  the  DIC  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Tundra 
Drums.  For  information  on  how  to 
obtain  copies,  contact  the  Bureau  of 
Lund  Management,  Alaska  State  Office, 
701  C  Street,  Box  13,  Anchorage,  Alaska 
99513. 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  February  1, 
1985,  to  file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management, 
Division  of  Conveyance  Management 
(960).  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  in  43  CFR  Part  4,  Subpart  E 
(1983)  (as  amended.  49  FR  6371. 
February  21, 1984)  shall  be  deemed  to 
have  waived  their  rights. 
Ruth  Stockie. 

Section  Chief.  Bmnch  of  \NCSA 
Adjudication. 
|FR  Doc.  84-33938  Filed  12-31-84;  8:45  am) 

WUJNO  COD6  431(KIA-M 


IES-32707I 


Necedah  National  Wildlife  Refuge; 
Wisconsin;  Proposed  Withdrawal 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

summary:  The  Fish  and  Wildlife  Service 
proposes  to  amend  E.O.  8065,  March  14, 
1939,  by  withdrawal  of  an  additional 
4.107  acres  to  be  included  as  part  of  the 
Necedah  National  Wildlife  Refuge. 
ADDRESS:  Inquiries  concerning  the  land 
should  be  sent  to:  Director,  Eastern 
States  Office,  350  South  Pickett  Street. 
Alexandria.  Virginia  22304. 
FOR  FURTHER  INFORMATION  CONTACT: 
Merrill  G.  Anderson,  Bureau  of  Land 
Management  Eastern  States  Office.  350 
South  Pickett  Street,  Alexandria, 
Virginia  22304,  (703)  2/4-0083. 

On  |une  28, 1983,  the  Fish  and  Wildlife 
Service,  Department  of  the  Interior, 
submitted  a  formal  application,  ES- 
32707,  to  withdraw  approximately  4,107 
acres  in  ]uneau  Count}',  Wisconsin  to  be 
included  as  part  of  the  existing  Necedah 
.National  Wildlife  Refuge  and  subject  to 
the  provisions  of  the  National  Wildlife 
Refuge  System  Administration  Act  (16 
U.S.C.  668  dd).  The  4.107  acres  are 
described  as: 

Fourth  Principal  Meridiaii,  Wisconsin 

T.  IB  N.,  R.  2  E.. 


Sec.  1  and  Sec.  12; 
T.  18  N.,  R.  3  E.. 

Sees.  6.  7,  8,  9  and  15; 

(Those  parts  lying  south  and  west  of  Grand 
Dike  Road.) 
T.  18  .N.,  R.  3  E, 

Sec.  16  and  Sec.  17. 

The  State  of  Wisconsin  and  the  Fish 
and  Wildlife  Service  signed  a 
Cooperative  and  License  Agreement, 
June  29, 1940,  authorizing  the  State  to 
manage  the  above  described  lands  as 
part  of  the  Necedah  Wildlife 
Management  Area.  This  agreement  will 
terminate  upon  the  publication  in  the 
Federal  Register  of  the  Public  Land 
Order  placing  these  lands  in  the       i 
.Necedah  National  Wildlife  Refuge.  ! 

The  above  described  lands  have  been 
and  continue  to  be  segregated  from  the 
general  public  land  laws  by  E.O.  8763 
dated  May  28, 1941,  which  reserved 
these  lands  as  a  refuge  and  breeding 
ground  for  native  birds  and  other 
wildlife  in  the  State  of  Wisconsin  and 
designated  the  area  as  the  Necedah 
Wildlife  Management  Area.  This 
proposed  withdrawal,  if  approved, 
would  not  affect  the  aforementioned 
segregation  from  the  general  public  land 
laws.  That  segregation  would  continue 
in  full  force  and  effect. 

Pursuant  to  section  204(h)  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21. 1976,  90  Stat.  2754, 
notice  of  file  written  comments  with  the 
undersigned  officer  of  the  Bureau  of 
Land  Management  is  hereby  given.  If  a 
public  hearing  is  to  be  held,  notice  will 
be  published  in  the  Federal  Register 
giving  time  and  place  of  such  hearing. 
Written  comments  on  the  proposed 
withdrawal  application  may  be  filed  on 
or  before  March  31, 1985.  This 
application  will  be  processed  in 
accordance  with  the  regulation  set  forth 
in  43  CFR  Pai  1 2300. 
G.  Curtis  Jones,  Jr., 
.  State  Director. 
(FR  Doc.  84-33987  Filed  12-31-84;  8:45  am] 

BILLING  CODE  4310-«4-M 


IM601571 

Montana;  Modification  of  Notice  of 
Realty  Action;  Exchange 

AGENCY:  Bureau  of  Land  Management, 
Butte  District  Offices,  Interior. 
ACTION:  Modification  of  Notice  of  Realty 
Action  M60157,  Exchange  of  Public  and 
Private  Lands  in  Beaverhead  and 
Madison  Counties. 

SUMMARY:  This  Notice  modifies  the 
original  Notice  of  Realty  Action  for 
M60157  published  on  December  11, 1984 
(49  FR  48226).  The  legal  descriptions  of 


parcels  of  public  lands  noted  in  the 
original  Notice  are  modified  as  follows: 
Parcel  48— T.  10  S.,  R.  11  W.,  Sec.  2,  Lot 
3,  SEViNWVi.  NEy4SWy4. 124.01  acres; 
Parcel  64— T.  11  S..  R.  10  W..  Sec.  35. 
SEy4SWV4,  SWV4SEV4,  T.  12  S.,  R.  10 
W.,  Sec.  2,  Lots  2  and  3. 161.74  acres; 
Parcel  125.  T.  12  S..  R.  9  W..  Sec.  28, 
NEViNEVi,  40  acres. 

Dated:  December  20, 1984. 
Jack  A.  Mcintosh, 

District  Manager.  Butte  District. 

MLUNG  COOe  43ia-0N-M 


Arizona;  Filing  of  Plats  of  Survey 

December  20, 1984. 

1.  The  plats  of  survey  of  the  following 
described  lands  were  officially  filed  in 
the  Arizona  State  Office,  Phoenix. 
Arizona,  on  the  dates  indicated: 

A  plat  representing  a  dependent 
resurvey  of  a  portion  of  the 
subdi  visional  lines  and  certain 
boundaries  of  minimal  surveys  in 
sections  18  and  19,  T.  14  N.,  R.  2  E..  Gila 
and  Salt  River  Meridian.  Arizona,  was 
accepted  November  19, 1984.  and  was 
officially  filed  November  21, 1984. 

This  survey  was  executed  at  the 
request  of  Region  Three,  U.S.  Forest 
Service. 

A  plat  representing  a  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  a  survey  of  the 
subdivisions  in  section  28,  T.  1  S.,  R.  2 
W..  and  Salt  River  Meridian.  Arizona, 
was  accepted  October  12, 1984.  and  was 
officially  filed  October  12, 1984. 

This  survey  was  executed  at  the 
request  of  ^the  Manager,  Indian  Project 
Office.  Flagstaff.  Arizona. 

A  supplemental  plat,  showing 
amended  lottings  in  sections  29  and  32. 
T.  12  N.,  R.  1  W.,  Gila  and  Salt  River 
Meridian,  Arizona,  was  accepted 
October  18, 1984,  and  was  officially  filed 
October  22, 1984. 

This  plat  was  prepared  at  the  request 
of  Region  Three,  U.S.  Foresl  Service. 

A  supplemental  plat  showing  new 
areas  is  sections  8  and  17,  T.  14  N.,  R.  2 
E..  Gila,  and  Salt  River  Meridian, 
Arizona,  was  accepted  November  20, 
1984,  and  was  officially  filed  November 
21, 1984. 

This  plat  was  prepared  as  a  result  of  a 
dependent  resurvey  in  sections  18  and 
19,  T.  14  N.,  R.  2  E.,  that  was  requested 
by  Region  Three,  U.S.  Forest  Service. 

A  supplemental  plat,  showing 
amended  lottings  in  the  NEVi  of  the 
NWy4  of  section  8,  T.  20  N..  R.  17  W., 
Gila  and  Salt  River  Meridian,  Arizona, 
was  accepted  October  18, 1984,  and  was 
officially  filed  October  22. 1984. 
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This  plat  was  prepared  at  the  request 
of  Phoenix  District  OfTice,  Bureau  of 
Land  Management.  • 

A  supplemental  pLi,  showing  a 
subdivision  of  original  lots  4.  5. 12. 13 
and  14.  section  13,  T.  1  S..  R  2  W..  Gila 
and  Salt  River  Meridian.  Arizona,  was 
accepted  October  10..  1904.  and  was 
officially  filed  October  12. 1984. 

This  plat  was  prepared  at  the  request 
of  the  Manager,  Indian  Project  Office. 
Flagstaff.  Arizonza. 

A  supplemental  plat,  showing  new 
lottings  within  the  San  Carlos  Indian 
Reservation,  in  section  16.  T.  5  S.,  R.  18 
E..  Cila  and  Salt  River  Meridian. 
Arizona,  was  accepted  November  21, 
1984.  and  was  officially  filed  November 
26, 1984. 

This  plat  was  prepared  at  the  request 
of  the  Arizona  State  Land  Department 
and  the  Branch  of  Lands  and  Minerals 
Operations.  Bureau  of  Land 
Management. 

A  supplemental  plat,  showing  new 
lottings  within  the  San  Carlos  Indian 
Reservation,  in  section  36,  T.  5  S..  R.  21 
E.,  Gila  and  Salt  River  Meridian. 
Arizona,  was  accepted  November  21. 
1984,  and  was  officially  filed  November 
26,1984. 

This  plat  was  prepared  at  the  request 
of  the  Arizona  State  Land  Department 
and  the  Branch  of  Lands  and  Minerals 
Operations,  Bureau  of  Land 
Management. 

A  supplemental  plat,  showing  new 
lottings  within  the  San  Carlos  Indian 
Reservation,  in  sections  16.  27  and  36,  T. 
6  S..  R.  22  E.,  Gila  and  Salt  River 
Meridian.  Arizona,  was  accepted'' 
November  21. 1984,  and  was  offickUy 
filed  November  26, 1984.  ' 

This  plat  was  prepared  at  the  request 
of  the  Arizona  State  Land  Department 
and  the  Branch  of  Lands  and  Minerals 
Operations.  Bureau  of  Land 
Management. 

A  supplemental  plat,  showing 
amended  in  sections  25  and  27,  T.  21  S., 
R.  17  E..  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  October  18, 1984, 
and  was  officially  filed  October  22. 1984. 

This  plat  was  prepared  at  the  request 
of  Region  Three.  U.S.  Forest  Service. 

A  supplemental  plat,  showing  new 
lottings  in  section  30,  T.  21  S.,  R.  18  E., 
Gila  and  Salt  River  Meridian,  Arizona, 
was  accepted  October  18. 1984.  and  was 
officially  filed  October  22, 1984. 

This  plat  was  prepared  at  the  request 
of  Region  Three,  U.S.  Forest  Service. 

2.  These  plats  will  immediately 
become  the  basic  records  for  describing 
the  land  for  all  authorized  purposes. 
These  plats  have  been  placed  in  the 
open  files  and  are  available  to  the 
public  for  information  only. 


3.  AH  inquires  relating  to  these  lands 
should  be  sent  to  the  Arizona  State 
Office.  Bureau  of  Land  Management, 
P.O.  Box  16563,  Phoenix.  Arizona  85011. 
lames  P.  KeUey. 

Chief.  Branch  of  Cadastral  Survey. 
|FR  Doc.  84-23984  Filed  12-31-84:  8:45  am] 
MUMO  COM  4310-3a-M 


Fish  and  WHdlif  e  Service 

Endangered  Species;  Receipt  of 
Application  for  Permit;  New  York 
Zoologicai  Society,  et  aL 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C  1531,  et  seq.]: 
PRT-e878S0 

Applicant:  New  York  Zoological  Society. 
Bronx,  NY. 

The  applicant  requests  a  permit  to 
import  one  captive-bred  male  snow 
leopard  (Panthera  uncia]  from  the 
Moscow  Zoo,  U.S.S.R.  for  enhancement 
of  propagation. 
PRT-687S85 
Applicant:  |ohn  Sutterlin,  Auburn,  WA. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  three 
pair  of  masked  bobwhite  [Colinus 
virginianus  ridgwayi]  from  Tom  S. 
Carter,  Mertron.  TX,  for  the  purpose  of 
enhancement  of  propagation. 
PRT-687221 

Applicant:  Ford  Brothers  Circus,  Cut  and 
Shoot,  TX. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  one 
female  Asian  elephant  [Elephas 
maximus).  from  Joe  Hedrick,  Nickerson, 
Kansas,  for  enhancement  of  propagation 
through  breeding  and  conservation 
exhibition. 

PRT-e680i2 

Applicant:  jeanette  Wyneken,  University  of 
Illinois.  LJrbana.  IL 

The  applicant  requests  a  permit  to 
take  (harass)  naturally  stranded/ 
salvaged  leatherback  sea  turtles 
[Dermochelys  coriacea]  from  along  the 
coast  of  Florida,  Georgia  and  North 
Carolina  and  hatchlings  in  captivity  to 
obtain  morphological  and  locomotor 
data  for  scientific  research. 
PRT-688070 

Applicant:  International  Crane  Foundation, 
Baraboo.  WI. 

The  applicant  requests  a  permit  to 
import  one  pair  of  captive-bom  hooded 
cranes  [Grus  monacha)  from  the 


Moscow  Zoo.  USSR,  for  enhancement  of 
propagation. 

Documents  and  other  information 
submitted  with  these  apphcations  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  601. 1000  North  Glebe  Road. 
Arlington,  Virginia  22201,  or  by  writing 
to  the  Director.  U.S.  Fish  and  Wildlife 
Service  of  the  above  address. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

Dated:  December  26, 1984. 
R.  K.  Robinson, 

Chief.  Branch  of  Permits,  Federal  Wildlife 
Permit  Office. 

[FR  Doc.  84-34003  Filed  12-31-84;  8:45  am] 
•itxmo  cooc  «si*-cfr-M 


National  Parli  Service 

Cape  Cod  National  Seashore  Advisory 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92^63,  86  Stat.  770  (5  U.S.C. 
App.  1  Section  10),  that  a  meeting  of  the 
Cape  Cod  National  Seashore  Advisory 
Commission  will  be  held  on  Friday, 
January  18, 1985. 

The  Commission  was  established 
pursuant  to  Pub,  L  91-383  to  meet  and 
consult  with  the  Secretary  of  the  Interior 
on  general  policies  and  specific  matters 
relating  to  the  development  of  Cape  Cod 
National  Seashore. 

The  meeting  will  convene  at  Park 
Headquarters  at  1:30  P.M.  to  discuss: 

(1)  Renewal  of  Commercial  Certificate 
of  Suspension  of  Condemnation. 

(2)  Off  Road  Vehicle  Use. 

The  meeting  is  open  to  the  public.  It  is 
expected  that  30  persons  will  be  able  to 
attend  the  session  in  addition  to  the 
Commission  members. 

Interested  persons  may  make  oral/ 
written  presentation  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  to  the  official  listed 
below  at  least  seven  days  prior  to  the 
meeting. 

Further  information  concerning  this 
meeting  may  be  obtained  from  Herbert 
Olsen,  Superintendent,  Cape  Cod 
National  Seashore,  So.  Wellfleet.  MA 
02663.  telephone  (617)  349-3785.  Minutes 
of  the  meeting  will  be  available  for 
public  information  and  copying  two 
weeks  after  the  meeting  at  the  Office  of 


Federal  Register  /  Vol.  50,  No.  1  /  Wednesday,  January  2,  1985  /  Notices 


185 


the  Superintendent,  Cape  Cod  National 
Seashore,  So.  Wellfleet,  Massachusetts. 

Dated:  December  17, 198^ 
Herbert  Olsen, 

Superintendent,  Cape  Cod  National  Seashore. 
[FR  Doc  84-33952  Filed  12-31-84;  8:45  am] 

MLUNO  COOe  4310-70-11 


Golden  Gate  National  Recreation  Area, 
Advisory  Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Golden  Gate 
National  Recreation  Area  Advisory 
Commission  will  be  held  at  10:30  a.m. 
(reX)  on  Saturday.  February  2, 1985.  at 
the  West  Marin  School,  Point  Reyes 
Station,  California. 

The  Advisory  Commission  was 
established  by  Pub.  L  92-589  to  provide 
for  the  free  exchange  of  ideas  between 
the  National  Park  Service  and  the  public 
and  to  facilitate  the  solicitation  of 
advice  or  other  counsel  from  members 
of  the  public  on  problems  pertinent  to 
the  National  Park  Service  systems  in 
Marin,  San  Francisco,  and  San  Mateo 
Counties. 

Members  of  the  Commission  are  as 
follows: 

Mr.  Frank  Boerger,  Chairman 
Ms.  Any  Meyer,  Vice  Chair 
Mr.  Ernest  Ayala 
Mr.  Richard  Bartke         , 
Mr.  Fred  Blumberg         I 
Ms.  Margot  Patterson  Dbss 
Mr.  Jerry  Friedman 
Mr.  Charles  Gould 
Ms.  Daphne  Greene 
Mr.  Peter  Haas.  Sr. 
Mr.  Burr  Heneman 
Mr.  John  Jacobs 
Mr.  John  Mitchell 
Ms.  Gimmy  Park  Li 
Mr.  Merritt  Robinson 
Mr.  John  J.  Spring 
Dr.  Edgar  Waybum 
Mr.  Joseph  Williams 

Major  agenda  items  for  the  meeting 
are  bicycle  use  in  Point  Reyes 
Wilderness  Area — discussion  of  the 
response  received  from  the  Director  of 
the  National  Park  Service  regarding  the 
application  of  the  Wilderness  Act  to  the 
Point  Reyes  Wilderness  Area;  and  the 
Range  Conservation  Plan  for  ranches  in 
Point  Reyes  National  Seashore  and 
northern  areas  of  GGNRA — 
management  proposals  will  be 
presented  by  the  Soil  Conservation 
Service  and  the  local  Resource 
Conservation  District. 

The  meeting  is  open  to  the  public.  Any 
member  of  the  public  may  file  with  the 
Commission  a  written  statement 
concerning  the  matters  to  be  discussed. 


Persons  wishing  to  receive  further 
information  of  the  meeting  or  who  wish 
to  submit  written  statements  may 
contact  Shirwin  Smith,  Staff  Assistant  of 
Golden  Gate  National  Recreation  Area, 
Building  201,  Fort  Mason,  San  Francisco, 
CA  94123. 

Minutes  for  the  meeting  will  be 
available  for  public  inspection  by  March 
1, 1985,  in  the  office  of  the  General 
Superintendent,  Golden  Gate  National 
Recreation  Area,  Fort  Mason,  San 
Francisco,  CA  94123. 

Dated:  Decemher  20, 1984. 
W.  LoweU  Wliite, 

Acting  Regional  Director,  Western  Region. 
[FR  Doc.  84-33951  Filed  12-31-84;  8:45  am) 

WLUNQ  CODE  4S10-7O-M 


National  Register  of  Historic  Places; 
Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
December  22, 1984.  Pursuant  to  S  60.13 
of  36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
Washington,  DC  20243.  Written 
comments  should  be  submitted  by 
January  17, 1985. 
Beth  Grosveoor, 

Acting  Chief  of  Registration,  National 
Register. 

ARIZONA 

Pima  County 

Tucson,  Wright,  Harold  Bell.  Estate.  850  N. 
Barbara  Worth 

COLORADO 

Denver  County 

Denver,  Highland  Park  (Scottish  Village) 
Historic  District,  Bounded  by  Zuni  St., 
Dunkeld  PI.,  Clay  St.,  and  32nd  Ave. 

Las  Animas  County 

Cokedale,  Cokedale  Historic  District, 
Roughly  bounded  by  Church,  Maple,  Pine, 
Elm  and  Spruce  Sts. 

Park  County 

Bailey  vicinity,  Glenisle,  Off  U.S.  Hwy  285 

Pitkin  County 

Aspen.  Hyman-Brand  Building,  203  S.  Galena 
St. 

Yuma  County 

Eckley.  Boggs  Lumber  and  Hardware 
Building.  125  N.  Main  St. 


DELAWARE 
New  Castle  County 

Wilmington.  Crosby  and  Hill  Building 

(Market  Street  MRA),  805  N.  Market  SL 
Wilmington,  Delmarva  Power  and  Light 

Building  (Market  Street  MRA),  600  N. 

Market  St. 
Wilmington,  Govatos'/McVey  Building 

(Market  Street  MRA).  800  N.  Market  St 
Wilmington.  Gray,  Charles.  Printing  Shop 

(Market  Street  MRA),  11  E.  8th  St. 
Wilmington,  /Ceil,  Max.  Building  (Market 

Street  MRA).  712  N.  Market  St. 
Wilmington,  Keil.  Max.  Building  (Market 

Street  MRA).  700  N.  Market  St. 
Wilmington,  Kresge  Building  (Market  Street 

MRA)  613  M.  Market  St. 
Wilmington.  Old  Town  Commercial  Historic 

District  (Market  Street  MRA)  Rpughly 

bounded  by  5th,  N.  King.  N.  9th,  and 

Shipley  Sts. 
Wilmington,  Reynold's  Candy  Company 

Building  (Market  Street  MRA).  703  N. 

Market  St. 
Wilmington,  Schagrin.  Charles.  Building 

(Market  Street  MRA)  608  N.  Market  St. 
Wilmington,  Townsend.  Henry.  Building 

(Market  Street  MRA).  709  N.  Market  SL 
Wilmington,  Wilmington  Savings  Fund 

Society  (Market  Street  MRA)  838  N. 

Market  SL 
Wilmington.  Woolworth,  F.  W..  Company 

Building  (Market  Street  MRA),  839  N. 

Market  SL 

FLORIDA 
Sarasota  County 

Sarasota,  Sarasota  Woman 's  Club  (Sarasota 
MRA).  1241  N.  Palm  Ave. 

INDIANA 

Grant  County 

Fairmounty,  Patterson.  J.  W..  House  and 
Office  (Boundary  Increase)  203  and  209  E. 
Washington  St. 

Hamilton  County 

Sheridan.  Davenport-Bradfield  House.  106  E. 
Second  St. 

LOUISLV4A 

Allen  Parish 

Elizabeth,  Elizabeth  Hospital  Building, 
Mimosa  Dr. 

Orleans  Parish 

New  Orleans,  Whitney  National  Bank 
(Poydras  Branch)  Poydras  and  Camp  Sts. 

Tangipahoa  Parish  • 

Hammond,  McGhee  Hall/Southeastern 
Louisiana  State  University,  Southeastern 
Louisiana  University 

MARYLAND 

St.  Mary's  County 

Mattapany-Sewall  Archeological  Site 

MISSISSIPPI 

Oktibbeha  County 

Starkville.  Hotel  Chester.  217—223  E.  Main 
St. 
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MISSOURI 
Barry  County 

Monelt  vicinity,  Waldension  Church  and 
Cemetery  of  Stone  Pmirie.  Rt.  2 

Clay  County 

Excelsior  Springs.  EJms  Hottfl.  Regent  and 
Elms  Blvd. 

lackson  County 

Kansas  City.  Land  Bank  Budding.  15  W.  10th 

St. 
Kansas  City.  Palace  Clothing  Company 

Building.  1126—1128  Grand  Ave. 

Marion  County 

Hannibal.  Broadway  District  (Hannibal 

Central  Business  District  MRA).  Roughly 

bounded  by  S.  Main.  Broadway,  and  S.  3rd 

Sts. 
Hannibal.  Buildings  at  :i07-209S.  Main  St. 

(Hannibal  Central  Business  District  MRA). 

207-209  S.  Main  St. 
i  lannibal.  Davidson  Building  (Hannibal 

Central  Business  District  MRA).  106  S. 

Main  St. 
Hannibal.  Digel  Blocit  (Hannibal  Central 

Business  District  MRA).  218-222  S.  Main 

St. 
Hannibal.  Elliott's.  Robert.  Wholesale 

Grocery  (Hannibal  Central  Business 

District  MRA).  116-120  S.  3rd  St. 
Hannibal.  Hafner  Grocery  Warehouse 

(Hannibal  Cenircl  Business  District  MRA). 

101  E.  Church  St. 
Hannibal.  Holmes-Dakin  Building  (Hannibal 

Central  Business  District  MRAl.  120-122  S. 

Main  St. 
Hannibal.  Mark  Twin  Hotel  (Hannibal 

Centnil  Business  District  MR.M  200  S 

Main  St. 
Hannibal.  North  Main  Street  Historic  District 

(Hannibal  Central  Business  District  .MRA). 

Roughly  bounded  by  Bird.  N.  Main,  and 

Hill  Sis. 
Hannibal,  Standard  Printing  Usstnc' 

(Hannibal  Central  Business  District  MRAl 

Roughly  bounded  by  Center  and  .N.  3rd  Sts. 
Palmvra.  DryderLouthan  Hcti^e.  402  E.  Ross 

SI. 
Palmyra.  Sowers.  Peter/..  House.  221  Home 

St. 

SI.  Louis  (Independent  City) 

Advertising  Building.  1627-11)29  Locust  St. 
Hickory  Street  District.  Bounded  roughly  by 

Lasalle.  Missouri.  Rulger.  and  Jefferson 

Sts..  and  along  Hickory  SI. 
I  'nil  ersity  City  Education  District.  7400  and 

7401  Balson  Ave.,  and  951  N.  Hanley  Rd. 

Webster  County 

S«?ymour  vicinity.  Love.  Col.  Thomas  C. 
House  (Love  Ridge  Fruit  Farm).  Off  Rt.  1 

MONTANA 

Beaverhead  County 

Dillon.  Barrett  Hospital.  Chapman  and  S. 
Atlantic  Sts. 

Flathead  County 

Essex.  Izaak  Walton  Inn.  Off  U.S.  2  adjacent 
to  Railroad  in  Essex 


PE.\NSYLVANIA 
Berks  County 

Reading.  Liberty  Fire  Company  .\'j.  5.  501  S. 
5th  St 

Lycoming  County 

VVilliainsporl.  Millionaire's  Row  Historic 
District.  Roughly  bounded  by  Nichols  PI.. 
Campbell.  W.  Edwin.  Grace.  Walnut, 
Maynard.  W.  3rd,  Park  and  Hadley  Sts.. 
and  Vine  and  7th  Aves. 

(FR  Due.  84-33953  Filed  12-31-84:  8:45  am) 
BitJjNO  COM  *3^o-n-m 


Bureau  of  Reclamation 

[INT-FES  84-481 

Hoover  Powerplant  Modification 
Project,  Arizona-Nevada;  Availability  of 
Final  Environmental  Impact  Statement 

Hursudnt  to  section  102|2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  the  Department  of  the 
Interior  has  prepared  a  finai 
environmental  impact  statement  (FEIS) 
for  the  Hoover  Powei^lant  Modification 
Project,  Arizona-Nevada. 

This  statement  describes  the 
environmental  impacts  resulting  from 
the  proposed  construction  and  operation 
of  additional  generating  units  at  the 
Hoover  Powerplant.  The  powerplant 
generating  capacity  would  be  increased 
by  500  megawatts  for  a  total  plant 
capacity  of  about  2.300  megawatts.  The 
project  will  not  produce  any  additional 
electrical  energy  annually,  but  would 
permit  greater  energy  production  during 
hours  of  peak  daily  demand. 

This  FEIS  is  in  an  abbreviated  form 
consistent  with  the  intent  of  the  Council 
on  Environmental  Quality  Regulations. 
Certain  sections  of  the  draft 
environmental  statement  have  not  be^n 
reproduced  in  the  FEIS.  A  copy  of  both 
the  draft  and  flnal  environmental 
statement,  therefore,  must  be  used 
together  for  complete  coverage. 

Copies  of  the  FEIS  (and  the  draft)  are 
available  for  inspection  at  the  following 
locations: 

Assistant  to  the  Commissioner — 
Ecology.  Room  7622,  Department  of 
the  Interior,  Bureau  of  Reclamation,  C 
Street  between  18th  and  19th  Streets, 
NW.,  Washington,  DC.  20240. 
Telephone  (202)  343-4991 
Division  of  Management  Support, 
General  Services,  Library  Section, 
Code  950,  E&R  Center.  Denver  Federal 
Center.  Denver.  Colorado  80225, 
Telephone  (303)  234-3007 
Office  of  the  Regional  Director,  Bureau 
of  Reclamation,  P.O.  Box  427,  Nevada 
Highway  and  Park  Street.  Boulder 
City,  Nevada  89005.  Telephone  (702) 
293-8411 


Arizona  Projects  Office,  Bureau  of 

Reclamation,  23636  N.  Seventh  Street. 

Phoenix.  Arizona  85024.  Telephone 

(602)  870-2100 
Libraries: 
Boulder  City  Public  Library,  813  Arizona 

Avenue,  Boulder  City,  Nevada  89005. 

Telephone  (702)  293-1281 
Clark  County  Library.  1401  East 

Flamingo  Road,  Las  Vegas,  Nevada 

89109.  Telephone  (702)  733-7810 
Bullhead  City  Public  Library,  Bullhead 

City,  Arizona  86430, 
1ms  Angeles  County  Public  Library,  3200 

West  Temple  Street,  Los  Angeles, 

California  90053 

Single  copies  of  the  final 
environmental  statement  may  be 
obtained  on  request  to  the 
Commissioner  of  the  Bureau  of 
Reclamation  or  the  Regional  Director  at 
the  addresses  listed  above.  Please  refer 
to  the  statement  number  above  when 
requesting  a  copy. 

Dated:  December  27, 1984. 
Bruce  Blanchard, 

Director.  Office  of  Environmental  Project 
Review. 
[FR  Doc.  84-33991  Filed  12-31-84:  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

I  Investigations  No*.  701-TA-225  ttirougtt 

234  (Preliminary)  and  731-TA-213  through 

235  (Preliminary)! 

Certain  Cart>on  Steel  Producta  From 
Austria,  Czechoslovakia,  East 
Germany,  Finland,  Hungary,  Norway,  - 
Poland,  Romania,  Sweden,  and 
Venezuela 

agency:  United  States  International 
Trade  Commission, 
ACTION:  Institution  of  preliminary 
countervailing  duty  and  antidumping 
investigations  and  scheduling  of  a 
conference  to  be  held  in  connection  with 
the  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
countervailing  duty  investigations  Nos. 
701-TA-225  through  234  (Preliminary) 
under  section  703(a)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1671b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  of  the  following  carbon  steel 
products  upon  which  bounties  or  grants 
are  alleged  to  be  paid: 


Carbon  steel  plates,  whether  or  not  in 
coils,  provided  for  in  item  607.66  of 
the  Tariff  Schedules  of  the  United 
States  (TSUS).  from— 
Sweden  (investigation  No.  701-TA- 

225  (Preliminary)],  and 
Venezuela  (investigation  No.  701-TA- 

226  (Preliminary)];  and 
Hot-rolled  carbon  steel  sheets,  provided 

for  in  TSUS  items  607.67  and  607.83, 

from — 
Austria  [investigation  No.  701-TA-227 

(Preliminary)], 
Sweden  [investigation  No.  701-TA- 

228  (Preliminary)],  and 
Venezuela  [investigation  No.  701-TA- 

229  (Preliminary));  and 
Cold-rolled  carbon  steel  plates  and 

sheets,  provided  for  in  TSUS  item 

607.83,  from— 
Austria  [investigation  No.  701-TA-230 

(Preliminary)], 
Sweden  (investigation  No.  701-TA- 

231  (Preliminary)],  and 
Venezuela  [investigation  No.  701-TA- 

232  (Preliminary)];  and  \ 
Galvanized  carbon  steel  sheets, 

provided  for  in  TSUS  items  608.07 

and  608.13,  from— 
Austria  [investigation  No.  701-TA-233 

(Preliminary)],  and 
Venezuela  [investigation  No.  701-TA- 

234  (Preliminary)]. 
The  Commission  also  gives  notice  of 
the  institution  of  preliminary 
antidumping  investigations  Nos.  731- 
TA-213  through  235  (Preliminary)  under 
section  722(a)  of  the  Tariff  Act  (19  U.S.C. 
1673b(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  of  the  following  carbon  steel 
products,  which  are  alleged  to  be  sold  at 
less  than  fair  value: 
Carbon  steel  plates,  whether  or  not  in 

coils,  provided  for  in  TSUS  item 

607.66,  from — 
Czechoslovakia  [investigation  No. 

731-TA-213  (Preliminary)]. 
East  Germany  (investigation  No.  731- 

TA-214  (Preliminary)], 
Hungary  [investigation  No.  731-TA- 

215  (Preliminary)], 
Poland  [investigation  No.  731-TA-2ie 

(Preliminary)],  and 
Venezuela  (investigation  No.  731-TA- 

217  (Preliminary)];  and 
Carbon  steel  plates  in  coils,  provided  for 

in  TSUS  item  607.66,  from  Finland 

(investigation  No.  731-TA-218 

(Preliminary)];  and 
Hot-rolled  carbon  steel  sheets,  provided 

for  in  TSUS  items  607.67  and  607.83. 

from — 


Austria  [investigation  No.  731-TA-219 

.    (Preliminary)), 

Finland  [investigation  No.  731-TA-220 

(Preliminary)], 
Hungary  [investigation  No.  731-TA- 

221  (Preliminary)], 

Romania  [investigation  No.  731-TA- 

222  (Preliminary)],  and 
Venezuela  [investigation  No.  731-TA- 

223  (Preliminary)];  and 
Cold-rolled  carbon  steel  plates  and 

sheets,  provided  for  in  TSUS  item 

607.83,  from— 
Austria  (investigation  No.  731-TA-224 

(Preliminary)], 
Czechoslovakia  [investigation  No. 

731-TA-225  (Preliminary)], 
East  Germany  (investigation  No.  731- 

TA-226  (Preliminary)], 
Finland  [investigation  No.  731-TA-227 

(Preliminary)), 
Romania  [mvestigation  No.  731-TA- 

228  (Preliminary)],  and 
Venezuela  [investigation  No.  731-TA- 

229  (Preliminary)];  and 
Galvanized  carbon  steel  sheets, 

provided  for  in  TSUS  items  608.07 

and  608.13,  from — 
Austria  [investigation  No.  731-TA-230 

(Preliminary)], 
East  Germany  (investigation  No.  731- 

TA-231  (Preliminary)], 
Romania  [investigation  No.  731-TA- 

232  (Preliminary)],  and 
Venezuela  [investigation  No.  731-TA- 

233  (Preliminary)];  and 
Carbon  steel  angles,  shapes,  and 

sections  having  a  maximum  cross- 
sectional  dimension  of  3  inches  or 
more,  provided  for  in  TSUS  item 
609.8a  from— 
Norway  [investigation  No.  731-TA- 

234  (Preliminary)],  and 

Poland  [investigation  No.  731-TA-235 
(Preliminary)]. 

For  further  information' concerning  the 
conduct  of  these  investigations  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  207,  subparts  A  and  B 
(19  CFR  Part  207).  and  part  201,  subparts 
A  through  E  (19  CFR  Part  201). 
EFFECTIVC  DATE  December  19, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  Rausch  (202-523-0286)  or 
Abigail  Eltzroth  (202-523-0289),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  701  E  Street  NW., 
Washington,  D.C.  20436. 
SUPPLEMENTARV  MRMIMATION: 

Background 

These  investigations  are  being 
instituted  in  response  to  petitions  Tiled 
on  December  19, 1984,  by  the  United 
States  Steel  Corp.,  Pittsburg.  PA,  and 
Chaparral  Steel  Co.,  Midlothian,  TX  and 


on  December  20, 1984.  by  Bethlehem 
Steel  Corp.,  Bethlehem,  PA. 

Participation  in  these  investigations 

Persons  wishing  to  participate  in  these 
investigations  as  parties  must  file  an 
entry  of  apearance  with  the  Secretary  to 
the  Commission,  as  provided  in  §  201.11 
of  the  Commission's  rules  (19  CFR 
§  201.11),  not  later  than  seven  (7)  days 
after  publication  of  this  notice  in  the 
Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairwoman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Sen'ice  list 

Pursuant  to  §  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)), 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  §  201.16(c)  of  the  rules 
(19  CFR  201.18(c)),  each  document  filed 
by  a  party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  the 
service  list),  and  a  certificate  of  service 
must  accompany  the  document.  The 
Secretary  will  not  accept  a  document  for 
filing  without  a  certificate  of  service. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  January  9, 1985,  at  the 
U.S.  International  Trade  Commission 
Building,  701  E  Street  NW..  Washington, 
D.C.  Parties  wishing  to  participate  in  the 
conference  should  contact  Lawrence 
Rausch  (202-523-0286)  or  Abigail 
Eltzroth  (202-523-0286),  not  later  than 
January  4„  1985,  to  arrange  for  their 
appearance.  Parties  in  sijoport  of  the 
imposition  of  countervailing  duty  and/or 
intidumping  duties  in  these 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference. 

Written  submissions 

Any  person  may  sbbmit  to  the 
Commission  on  or  before  January  11, 
1985,  a  written  statement  of  information 
pertinent  to  the  subject  of  the 
investigations,  as  provided  in  §  207.15  of 
the  Commission's  rules  (19  CFR  207.15). 
A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretry  to  the  Commission  in 
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accordance  with  seactinn  201.8  of  the 
rules  (19  CFR  201.8).  All  writlen 
submissions  except  for  conndentiiU 
business  data  will  be  available  for 
public  inspection  during  regular 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "ConRdential 
Business  information."  Confidential 
submissions  and  requests  for 
•  confidential  treatment  must  conform 
with  the  requirements  of  $  201.6  of  the 
Commission's  rules  (19  CFR  201.6,  as 
amended  by  49  FR  32569.  Aug.  15. 1984). 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Ac«f 
of  1930.  title  VII.  This  notice  is  published 
pursuant  to  $  207.12  of  the  CommiRiiion's 
rules  (19  CFR  207.12). 

By  order  of  the  Commission. 

Issued:  December  26, 1984. 
Kenneth  R.  Mason. 
Secretary. 

|FR  Doc.  84-33950  Filed  12-31-84:  8:45  am) 
■lUJNQCOOC  TOKMt^.!! 
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INTERSTATE  COMMERCE 
COMMISSION 

I  Finance  Docket  No.  305S91 

The  Everett  Railroad  Co.;  Exemption 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

summary:  The  Commission  exempts 
from  the  requirements  of  prior  approval 
under  49  U.S.C.  10901  the  lease  and 
operation  by  The  Everett  Railroad 
Company  of  6.8  miles  of  railroad  track  in 
Blair  County.  PA. 

DATES:  This  exemption  is  effective  on 
December  28. 1984.  Petitions  to  reopen 
must  be  filed  by  January  21, 1985. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  30589  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423 

and 

(2)  Petitioner's  representative:  Alan  W. 
Maples,  P.O.  Box  5802,  Bcthesda,  MD 
20814. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Citomer,  (202)  27S-7245. 
SUPPLEMENTARY  INFOflMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 


InfoSystems.  Inc..  Interstate  Commerce 
Commission.  Room  2227,  Washington. 
DC  20423.  or  call  toll  free  (800)  424-5403, 
or  289-4357  (DC  Metropolian  area). 

Decided:  December  21. 1984. 

By  the  Commission,  Chairman  Taylur,  Vice 
Chairman  Andre.  Commissioners  Sterrett, 
Gradison.  Simmons.  Lamboley.  and  Strenio. 

James  H.  Bayne, 

Sfcrt'lary. 

[FR  Doc.  84-33932  Kiled  12-31-84:  8:45  am] 

WUJNOCOOC  T03S-01-M 


|DoclietNo.AB-239X| 

S.R.  Investors,  Ltd^  Doing  Business  as 
Sierra  Railroad  Co.;  Abandonment  in 
Tuolumne  County,  CA;  Exemption 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  its  1-mile  line  of  railroad 
between  milepost  49.0  and  milepost  50.0 
in  Tuolumne  County.  CA. 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period.  The  appropriate  State 
agency  has  been  notified  in  writing  at 
least  10  days'prior  to  the  filing  of  this 
notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Gosben.  360  I.CC.  91 
(1979). 

The  exemption  will  be  effective 
February  1, 1985  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  must 
be  filed  by  February  11. 1985,  and 
petitions  for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  February  21, 
1985,  with  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Scott  L 
Glickson.  36th  Floor.  444  North  Michigan 
Avenue.  Chicago,  IL  60611. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio, 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 


upon  environmental  or  public  use 
conditions. 

Decided:  December  26.  1984. 

By  the  Commission,  Heber  P.  Hardy, 
Director.  Office  of  Proceedings. 
James  H.  Bayne, 
Secretary. 

|FR  Doc.  84-33931  Filed  12-31-84:  8:45  am| 
anxmo  cooc  toss-oi-m 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

All  Items  Consumer  Price  Index  for  All 
Urban  Consumers,  United  States  City 
Averag* 

I 
Pursuant  to  the  requirements  of  Pub. 
L.  95-602. 1  hereby  certify  that  the 
Consumer  Price  Index  for  All  Urban 
Consumers  rose  by  4.2  percent  between 
October  1983  and  October  1984  from  a 
level  of  302.6  (1967  =  100)  in  October 
1983  to  a  level  of  315.3  (1967  =  100)  in 
October  1984. 

Signed  at  Washington,  D.C.,  on  the  21st  day 
of  December  1984. 
Ford  B.  Ford, 
Under  Secretary  of  Labor. 
|FR  Doc.  84-34002  Filed  12-31-«4:  8:45  am) 

MLUMO  CODE  4S10-34-H 


Employment  and  Training 
Administration 

|TA-W-15,3431 

Wheatland  Tube  Co.,  Wheatland,  PA; 
Revised  Determination  on 

Reconsideration 

♦ 

In  the.case  listed  below,  the 
Department  has  issued,  pursuant  4o  29 
CFR  90.18(d).  an  Affirmative 
Determination  Regarding  Application 
for  Reconsideration.  Following 
reconsideration,  the  Department  has 
revised  its, original  determination. 

TA-W-15.343  Wheatland  Tube 
Company,  Wheatland, 
Pennsylvania  (December  12, 1984.) 

Signed  at  Washington.  D.C.  this  20th  day  of 
December  1984. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  84-34001  Filed  12-31-84:  8:45  am] 
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Office  of  Pension  and  Welfare  Benefit 
Programs  , 

lAppllcaMon  No.  D-4990  et  al.l 

Proposed  Exemptions;  San  Francisco 
Photographers  Supply,  Inc.,  et  al. 

agency:  Pension  and  Welfare  Beneflt 

Programs,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearing 
Requests.  j 

All  imerested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearmg  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption.  | 

AOORESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526.  U.S.  Department  uf  Labor,  200 
Constitution  Avenue.  NW..  Washington, 
D.C.  20216.  Attention:  Application  No. 
stated  in  each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  {^nsion  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-46r7.  200 
Constitution  Avenue,  NW.,  Washington. 
D.C.  20216. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upca  by 
"the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 


4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28. 1975).  Effective  December  31, 
1978.  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713.  October  17, 
1978)  transferred  the  authority  uf  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department. 

The  apphcations  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

San  Francisco  Photographers  Supply, 
Inc.  Defined  Benefit  Pension  Plan  and 
San  Francisco  Photographers  Supply, 
Inc.  Money  Purchase  Pension  Plan  (the 
Plans)  Located  in  San  Francisco,  CA 

[Application  Nos.  D-4990  and  r>-4991) 

Proposed  Exemption 

The  Department  is  considering 
g;  .inting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  7.5-1  (40  FR 
18471.  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code  shall  not  apply,  for  a  period  of  five 
years,  to  the  proposed  loans  by  the 
Plans  of  up  to  25%  of  each  Plan's  assets 
to  San  Francisco  Photographers  Supply, 
Inc.  (the  Employer),  provided  that  the 
terms  of  the  transactions  are  not  less 
favorable  to  the  Plans  than  those 
obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party  at 
the  time  of  consummation  of  each    ^ 
transaction.  j 

Temporary  Nature  of  Exemption 

The  proposed  exemption  is  temporary 
and.  if  granted  will  expire  five  years 
after  the  date  of  grant  with  respect  to 
the  making  of  any  loan.  Subsequent  to 
the  expiration  of  this  exemption,  the 
Plans  may  hold  loans  originated  during 
this  five  year  period  for  an  additional 
five  years.  Should  the  applicant  wish  to 
continue  entering  into  loan  transactions 
beyond  the  five  year  period,  the 
applicant  may  submit  another 
application  for  exemption. 


Summary  of  Facts  and  Representations 

1.  The  Plans  are  a  pension  plan  and  a 
money  purchase  pension  plan  with  each 
plan  having  4  participants.  The  Plans' 
assets  are  commingled  into  one  trust 
fund  with  combined  net  assets  as  of 
December  31, 1983  of  approximately 
$196,600.'  The  Employer  is  a  California 
corporation  involved  in  the  selling  of 
photographic  and  darkroom  supplies. 

2.  The  Employer  has  recently  entered 
into  two  loan  transactions  with  the  Bank 
of  San  Francisco  (the  Bank).  The  first 
loan  was  in  the  amount  of  $50,000  for 
working  capital  and  was  secured  by  the 
general  assets  of  the  Employer.*  The 
second  loan  was  in  the  amount  of 
$15,000  and  was  used  for  the  purchase  of 
a  computer  system.'  , 

3.  The  Plans  propose  to  make  a  series 
of  loans  to  the  Employer  involving  up  to 
25%  of  each  Plan's  assets,  with  each 
loan  being  allocated  90%  to  the  pension 
plan  and  10%  to  the  money  purchase 
plan.  The  Employer  proposes  to  use  the 
loan  proceeds  to  repay  the  computer 
loan  and  for  other  corporate  expansion. 

4.  The  proposed  loans  will  be  repaid 
on  a  monthly  basis  with  a  pro  rata 
portion  of  the  principal  amount  of  the 
loans  plus  interest  on  the  total  unpaid 
balance  accrued  to  date  being  repaid  to 
the  Plans  at  the  end  of  each  month.  The 
loan  agreement  would  provide  that  the 
Employer  could  borrow  up  to  an 
aggregate  of  25%  of  each  Plan's  assets. 
The  loans  will  occur  over  a  period  of  5 
years  and  each  loan  would  have  a 
maturity  date  which  will  not  exceed  5 
yi>ar8  beyond  the  exemption  period. 

The  interest  rate  for  such  loans  will 
adjusted  quarterly  by  the  independent 
fiduciary  (see  representation  7) 
appointed  by  the  Plans  and  will  be  2% 
above  the  prime  rate  charged  by  the 
Bank  with  a  guaranteed  minimum  rate 
of  12%. 

5.  The  loans  will  be  secured  by  the 
accounts  receivable  of  the  Employer  (the 
Collateral).  The  applicant  represents 
that  the  Employer's  accounts  receivable 
as  of  December  31, 1983  was 
approximately  $115,200.  The  Employer's 
turnaround  time  for  its  accounts 
receivable  is  represenffed  to  be 
approximately  1  month  and  the 
Employer's  bad  debts  amount  to  about 
1%  of  accounts  receivable.  The  Plans 
will  have  a  perfected  first  security 
interest  in  the  Collateral  through  the 


■  I'he  pension  plxii  had  net  aB8«t«  of  SI 78.800  and 
the  money  purchase  plan  $17,800  aa  of  December  31, 
1983. 

«  Intereat  rale  for  this  loan  wa»  prime  +  2^  with 
a  floor  of  10% 

'  Interest  rate  for  this  loan  wag  prime  +  2S  with 
a  floor  of  12%. 
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execution  and  filing  by  the  Employer  of 
security  agreements  on  behalf  of  the 
Plans.  The  Employer  will  warrant  to 
own  throughout  the  term  of  the  loans  all 
Collateral  free  from  any  adverse  claims, 
security  interest  or  encumbrances. 

6.  The  Plans  will  use  loan  documents 
which  are  similar  to  tho.se  currently 
being  used  by  the  Bank  and  the 
Employer  to  evidence  the  loans  with  the 
Employer.  The  loan  documents  will 
indicate  that  the  loans  are  secured  by 
the  accounts  receivable  of  the  Employer 
in  an  amount  not  less  than  175%  of  the 
outstanding  value  of  the  loans.  The 
principal  balance  of  the  loans  will  be 
reduced  in  amount  if  the  accounts 
receivable  ever  falls  below  an  amount 
equal  to  175%  of  the  outstanding 
principal  balance  of  the  loans  so  that  the 
accounts  receivable  used  to  secure  the 
loans  will  always  be  not  less  than  175% 
of  the  outstanding  principal  balance  of 
the  loans. 

The  Employer  will  have  the  accounts 
receivable  used  for  such  Collateral 
independently  valued  no  less  frequently 
than  once  a  year  to  determine  the  value 
of  the  Collateral.  The  Employer  will 
bear  all  and  any  expense  to  have  such 
valuation  made. 

7.  Mr.  Robert  G.  Allen  (Mr.  Allen),  a 
partner  in  the  law  firm  of  Knux.  Ricksen. 
Snook.  Anthony  and  Robbing  of 
Oakland.  California,  has  agreed  tu  serve 
as  an  independent  fiduciary  for  the 
proposed  loans. ^  Mr.  Alien  represents 
that  as  an  attorney  he  is  aware  of  his 
duties,  responsibilities  and  potential 
liabilities  in  serving  as  an  independent 
fiduciary. 

Mr.  Allen  represents  that  after 
examining  the  terms  of  the  proposed 
loans  and  the  history  of  the  Employer 
and  the  Plans,  he  has  determined  tha^ 
such  loans  would  be  appropriate  and 
suitable  for  the  Plans.  Mr.  Allen 
represents  that  he  will  make  the  same 
determination  immediately  prior  to  the 
consummation  of  each  loan  transaction 
taking  into  account  the  facts  and 
circumstances  at  the  time  of  such 
proposed  loan  transaction.  In  arriving  at 
this  conclusion  he  has  reviewed  the 
proposed  loans  with  respect  to:  (a)  The 
Plans'  overall  investment  portfolio,  (b) 
the  cash  flow  needs  of  the  Plans,  (c)  the 
necessity  of  the  sale  ofany  of  the  Plan's 
assets,  (d)  the  diversification  of  the 
Plan's  assets,  both  before  and  after  such 
loan  and  (e)  the  terms  of  the  loan  as 
such  terms  conform  with  the  Plans' 
investment  policy.  Mr.  Allen  represents 
that  the  proposed  interest  rate  of  2% 
above  the  prime  rate  charged  by  the 


*  The  applicant  represents  that  Mr.  Allen'*  firni 
receives  tee*  from  (he  Employer,  boi  the  lolal  fees 
received  lepresenl  less  than  1%  of  Its  total  billinss. 


Bank  with  a  guaranteed  minimum  of  12% 
is  appropriate  given  the  type  of  loan,  the 
terms  of  the  loan,  the  amount  of  the 
loan,  the  duration  of  the  loan  and  the 
collateral  used  to  secure  the  loan. 

Mr.  Allen  has  agreed  to  accept  the 
responsibility  to  enforce  the  terms  of  the 
loan  agreement  between  the  Employer 
and  the  Plans,  including  making  demand 
for  timely  payment,  bringing  suit  or 
other  appropriate  process  against  the 
Employer  in  the  event  of  default,  and 
keeping  accurate  records  and  reporting 
annually  to  the  Plans'  trustee  on  the 
performance  of  the  loans.  Mr.  Allen  will 
take  whatever  steps  are  necessary 
during  the  year  to  ensure  that  the  value 
of  the  Collateral  femains  equal  to  at 
least  175%  of  the  outstanding  balance  of 
the  loans  during  the  duration  uf  the 
loans. 

8.  In  summary  the  applicant 
represents  that  the  proposed 
transactions  meet  the  statutory  criteria 
for  an  exemption  under  section  48(a)  of 
the  Act  because: 

(a)  The  loans  will  be  approved  and 
monitored  by  an  independent  fiduciary: 

(b)  The  loans  will  be  secured  by 
Collateral  which  at  all  times  will  be  at 
least  equal  to  175%  of  the  outstanding 
loan  balances: 

(c)  The  exemption  will  be  for  a  5  year 
period  with  a  repayment  date  not  to 
exceed  10  years  from  the  date  of  grant  of 
the  exemption:  and 

(d)  The  Plans'  independent  fiduciary 
has  determined  that  the. transactions  are 
appropriate  and  suitable  for  the  Plans, 
in  the  best  interests  of  the  Plans' 
participants  and  beneficiaries,  and 
protective  of  their  rights. 

For  Further  Information  Contact:  Alan 
H.  Levitas  of  the  Department,  telephone 
(202)  523-8971.  (This  is  not  a  toll-free 
number.) 

Thomas  B.  Carmany,  M.D..  P.A. 
Retirement  Plan  (the  Plan)  Located  io 
Gallup.  NM 

[Application  No.  I>-5055| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
7&-1  (40  FR  18471.  April  28. 1975).  If  the 
exemption  is  granted  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  the  purchase  of  a 
parcel  of  undeveloped  real  property  (the 
Property)  located  in  McKinley  County. 
New  Mexico,  by  the  Plan  from  Dr. 
Thomas  B.  Carmany  for  $39,423. 
provided  such  amount  is  not  greater 


than  the  fair  market  value  of  the 
Property  on  the  date  of  the  acquisition.  * 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit 
retirement  plan  with  one  participant.  Dr. 
Carmany.  As  of  October  31. 1984,  the 
Plan  had  approximately  $393,474  in  total 
assets.  Dr.  Carmany,  who  is  the  sole 
shareholder  of  the  Employer,  is  also  the 
trustee  of  the  Plan.  The  applicant 
represents  that  in  the  event  any  other 
eligible  employee  is  subsequently 
retained  by  the  Employer,  a  separate 
identical  plan  will  be  created  for  such 
employee,  so  that  Dr.  Carmany  will  be 
the  only  participant  affected  by  the 
subject  transaction. 

2.  On  August  25, 1981,  Dr.  Carmany 
acquired  the  Property  from  Fred  and 
Rose  Silva  (the  Silvas),  unrelated 
parties,  for  $39,423.  The  Propetiy,  which 
is  an  undeveloped  parcel  of  Idnd  in 
McKinley  County,  New  Mexico, 
contains  approximately  77.3  acres. 

3.  Dr.  Carmany  now  wishes  to  sell  the 
Property  to  the  Plan.  As  trustee  for  the 
Plan.  Dr.  Carmany  wants  to  acquire  the 
Property  because  he  believes  the 
Property  will  appreciate  greatly  and  be 
an  excellent  investment  for  the  Plan. 
The  Plan  already  owns  an  adjacent 
parcel  of  property,  and  in  the  opinion  of 
Cay  Sanchez,  an  unrelated  licensed  real 
estate  agent  in  Gallup,  New  Mexico,  the 
value  of  the  Property  will  be  increased 
immediately  by  its  inclusion  as  a  part  of 
a  larger  tract.  The  Plan's  interest  in  the 
Property  will  be  recorded  with  Clerk  of 
the  County  Court  of  McKinley  County, 
New  Mexico.  The  Property,  together 
with  the  adjacent  parcel,  will  represent 
approximately  23.2%  of  the  Plan's  assets 
after  the  consummation  of  the 
transaction. 

4.  Dr.  Carmany  has  offered  to  sell  the 
Property  to  the  Plan  for  his  cost  basis  of 
$39,423.  Mr.  Charles  Hinh  of  Kauzlaric- 
High  Realtors,  Inc..  an  independent 
appraiser  in  Gallup,  New  Mexico,  has 
appraised  the  Property  as  having  a  fair 
market  value  of  approximately  $46,380 
as  of  September  27, 1984.  The  Plan  will 
pay  Dr.  Carmany  $25,883  in  cash,  and     ^ 
will  assume  a  mortgage  secured  by  the 
Property  in  the  remaining  principal 
amount  of  approximately  $13,540  as  of 
October  15, 1984  to  the  Silvas.  The 
amount  of  cash  and  mortgage 
assumption  will  be  adjusted  at  closing 


*  Since  Or.  Carmany  is  the  sole  shareholder  of 
Thomas  B.  Carmany,  M.D..  P.A.  (the  Employer)  and 
the  onjy  participant  in  the  l>lan.  there  is  no 
jurisdiction  under  Title  1  of  the  Act  pursuant  to  29 
CFR  2S10.}-3(b).  However  there  is  jurisdiclion 
under  Title  U  of  the  Act  pursuant  to  section  4B7S  of 
the  Code. 
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to  reflect  payments  made  in  the  interim 
between  October  15, 1984  and  closing. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  4975(c)(2) 
of  the  Code  because:  (1)  The  Property 
will  represent  approximately  11.6%  of 
the  Plan's  assets;  (2)  the  Plan  will  be 
paying  less  for  the  Property  than  the  fair 
market  value  as  determined  by  an 
independent  appraiser;  and  (3)  Dr. 
Carmany  is  the  only  participant  in  t^e 
Plan  to  be  affected  by  this  transaction, 
and  as  Plan  trustee  he  has  determined 
that  it  is  appropriate  for  the  Plan  and  in 
the  Plan's  best  interest. 

Notice  to  Interested  Persons:  Because 
Dr.  Carmany  is  the  sole  stockholder  of 
the  Employer  and  the  sole  participant  in 
the  Plan,  it  has  been  determined  that 
there  is  no  need  to  distribute  the  notice 
of  proposed  exemption  to  interested 
persons.  Comments  and  requests  for  a 
public  hearing  are  due  30  days  after  the 
publication  of  this  notice  in  the  Federal 
Register. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.)         | 

Carolina  Surgical  Clinic  of  Charlotte, 
P.A.  Pension  Plan  (the  Plan)  Located  in 
Charlotte,  N.C. 

[Application  No.  D-5384] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a]  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code  shall  not  apply,  effective  July  1, 
1984,  to:  (1)  The  lease  of  the  unimproved 
fee  interest  in  a  parcel  of  real  property 
(the  Property)  by  the  Plan  to  P-H-J  Co. 
(P-H-J),  a  party  in  interest  with  respect 
to  the  Plan;  (2)  the  proposed  purchase  by 
the  Plan  from  P-H-J  of  an  improvement 
on  the  Property;  (3)  the  lease  (the  New 
Lease)  of  the  entire  fee  interest  of  the 
Property  by  the  Plan  to  Carolina 
Surgical  Clinic  of  Charlotte,  P.A.  (the 
Employer),  the  sponsor  of  the  Plan:  and 
(4)  transactions  to  be  effected  in 
accordance  with  the  provisions  of  the 
New  Lease,  such  as  the  exercise  of  the 
"put"  option  by  the  Plan,  provided  that 
the  transactions  have  been  and  will  be 
effected  upon  terms  and  conditions  not 


less  favorable  to  the  Plan  than  those 
obtainable  from  third  parties. 

Effective  Date:  If  granted,  this 
exemption  will  be  effective  from  July  1, 
1984,  with  respect  to  the  ground  lease 
and  will  be  prospective  from  the  date  of 
a  grant  of  an  individual  exemption  with 
respect  to  the  purchase  of  the 
improvement  and  the  execution  of  the 
New  Lease. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  money  purchase 
pension  plan  with  13  participants  as  of 
January  31, 1984.  As  of  August  15. 1984. 
the  Plan  had  total  assets  of  $2,120,304. 
Branch  Banking  and  Trust  Company 
(BB&T),  located  in  Charlotte.  North 
Carolina,  currently  serves  as  the  trustee 
for  the  Plan  and  has  investment 
discretion  with  respect  to  Plan  assets. 
BB&T  became  successor  trustee  to  North 
Carolina  National  Bank  in  June.  1981. 
and  was  known  at  that  time  as  City 
National  Bank. 

2.  The  Employer  is  a  medical  clinic 
specializing  in  surgery.  Messers.  James 
P.  Hamilton.  Harriman  Jett.  and  Duncan 
Morton.  Jr.  currently  serve  as  the 
officers  and  directors  of  the  Employer. 
P-H-J  is  a  North  Carolina  general 
partnership  owned  by  Mr.  C.  Lowry 
Pressley.  an  employee  of  the  Employer, 
and  Messrs.  Hamilton  and  Jett. 

3.  On  April  11,  1974,  Mr.  Pressley  and 
his  wife,  and  Mr.  Hamilton  and  his  wife 
(the  Sellers),  entered  into  a  contract  to 
sell  (the  Sales  Contract)  the  Property  to 
the  Plan  for  the  lesser  of  $150,000  or  the 
purchase  price  paid  for  the  Property  by 
the  Sellers  in  April.  1973  plus  certain 
expenses.  The  Property  is  located  at 
2104  Randolph  Road.  Charlotte.  North 
Carolina,  and  has  30,528  square  feet  of 
land.  The  Plan  purchased  the  Property, 
then  unimproved,  subject  to  a  ground 
lease  entered  into  on  the  date  of  sale 
between  the  Sellers  and  P-H-J.  The 
closing  of  the  sale  occurred  on  August 
23. 1974.  On  that  date  the  Sellers'  rights 
under  the  ground  lease  were  assigned  to 
the  Plan.  The  Plan's  purchase  of  the  land 
was  subject  to  a  deed  of  trust  dated 
April  12. 1974.  entered  into  by  P-H-J  in 
connection  with  a  construction  loan 
agreement  of  that  date  securing  two 
promissory  notes  (the  Notes)  in  the 
amount  of  $100,000  each.  The  Notes 
were  secured  by  an  assignment  of  rents 
from  P-H-J  dated  April  12. 1974. 
authorizing  the  noteholders  to  collect 
rents  due  the  Plan  under  the  ground 
lease  in  the  event  of  default.  The  Sales 
Contract  provided  that  P-H-J  had  the 
right  to  purchase  from  the  Plan  all  of  its 
right,  title,  and/or  interest  in  and  to  the 
Property  for  its  fair  market  value,  which 
will  be  exclusive  of  any  and  all 
improvements  located  thereon,  in  the 


event  the  interest  of  P-H-J  as  lessee 
under  the  ground  lease  terminates  for 
any  reason. 

4.  The  ground  lease  was  for  an  initial 
period  of  five  years  commencing  April 
11. 1974,  with  three  successive  options 
to  renew  for  five  years  each.  The  ground 
lea.se  was  amended  on  November  19, 
1981  to  provide  for  periodic  increases  in 
rental  every  year  after  April  11, 1983. 
Because  there  was  a  binding  written 
contract,  i.e.  the  Sales  Contract, 
executed  prior  to  July  1, 1974,  the 
applicants  represent  that  the  fact  the 
Plan  acquired  title  to  the  Property  on 
August  23, 1974,  does  not  vitiate  the  fact 
that  the  transactions  (the  ground  lease 
and  securing  of  P-H-J's  notes  with  the 
Plan's  ground  lessor  interest  in  the 
Property)  are  subject  to  relief  under 
section  414(c)  of  the  Act." 

5.  Pur8)»ant  to  the  construction  loan 
agreem^t,  P-H-J  constructed  at  its  own 
cost  a  building  comprising  5,432  square 
feet  and  related  improvements  on  the 
Property  (the  Building).  The  Building  and 
P-H-J's  ground  lessee  interest  have 
been  leased  to  the  Employer  by  P-H-J. 
The  applicants  request  an  exemption  to 
allow  the  Plan  to  purchase  the  Building 
from  P-H-J  for  its  fair  market  value  and 
execute  the  New  Lease  for  the  entire  fee. 
The  Notes  will  be  paid  off  by  P-H-J 
prior  to,  the  sale.  The  applicant  also 
seeks  an  exemption  for  the  continuation 
of  the  ground  lease  of  the  Property  by 
the  Plan  to  P-H-J  beyond  June  30, 1984 
to  the  date  of  acquisition  of  the  Building 
and  the  entering  into  of  the  New  Lease. 
The  applicant  represents  that  under 
North  Carolina  law  the  ownership  of  the 
Building  on  the  Property  has  remained 
with  P-H-J  after  June  30, 1984. 

6.  With  regard  to  the  continuation  of 
the  ground  lease,  the  applicant 
represents  that,  BB&T  as  trustee  of  the 
Plan  and  independent  fiduciary  of  the 
Plan  has  determined  that  the  renewal 
and  reconfirmation  of  the  ground  lease 
effective  July  1, 1984  has  been 
appropriate,  suitable,  and  in  the  best 
interests  of  the  Plan.  In  this  regard, 
BB&T  thoroughly  reviewed  the 
ownership  and  the  lease  of  the  land  and 
requested  qualified  appraisals  regarding 
the  land's  continued  value  and 
determined  prior  to  July  1. 1984,  that  the 
continued  leasing  was  appropriate  and 
in  the  best  interests  of  the  Plan. 

BB&T  has  minimal  commercial 
relationships  with  the  Employer  and  its 
principals  constituting  less  than  .2%  of 
BB&Ts  commercial  business.  BB&T  has 


•  The  Department  herein  expresses  no  opinion 
whether  the  transactions  are  covered  by  the 
transitional  rules  of  section  414(c)  of  the  Act  or  have 
continued  to  satisfy  the  conditions  of  such  section. 
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substantial  experience  administering 
employee  benefit  plans. 

7.  With  respect  to  the  proposed  sale 
and  lease  of  the  entire  fee.  Mr.  Zoliie  A 
Collins,  an  MAI  appraiser  with  Elliot  & 
Collins.  Inc.  located  in  Charlotte.  North 
Carolina,  determined  that  as  of  October 
23. 1983.  the  total  value  of  the  Property 
as  improved  was  $500,000.  Mr.  Collins 
determined  therein  that  the  land  had  a 
value  of  $260,000  and  the  Building  a 
value  of  S240.000.  The  Plan  will 
purchase  the  Building  at  its  fair  market 
value  for  cash.  After  purchase  the  entire 
fee  interest  will  constitute 
approximately  23%  of  the  Plan's  assets 

8.  The  New  Lease  provides  for  an 
initial  term  of  ten  years  and  an  option 
for  the  lessee  (the  Employer)  to  extend 
the  lease  for  two  additional  5  year 
terms.  The  New  Lease  will  provide  for 
monthly  payments  of  rent  at  $10  per 
square  foot  which  is  $54,320  a  year.  This 
rental  is  the  fair  market  rental  value  of 
the  improved  fee  as  determined  by  Mr. 
Collins.  The  rental  under  the  .New  Lease 
and  renewal  terms  will  be  adjusted  to 
an  amount  not  less  than  the  existing 
rental  every  three  years  in  accordance 
with  appraisals  performed  by 
independent  MAi  certified  appiaisers 
selected  by  the  Plan's  independent 
Fiduciary.  As  well,  the  lease  payments 
will  be  adjusted  upward  every  year  in 
accordance  with  certain  changes  in  the 
Consumer  Price  Index  (CPI).  The  New 
Lease  also  provides  that  the  Plan  (as 
lessor)  has  the  right  and  option  to 
require  the  Employer  (as  Lessee)  to 
purchase  the  Property  for  cash  upon 
written  notice  at  a  purchase  price 
determined  by  an  MAI  appraiser  chosen 
by  the  Plan's  independent  fiduciary.  The 
New  Lease  will  be  an  "absolute  net" 
lease  providing  that  the  lessee  pay  all 
costs  and  expenses  associated  with  the 
Property. 

9.  BBAT  has  reviewed  all  appraisals  of 
the  Property  and  the  Building,  the  New 
Lease,  and  the  entire  Plan  portfolio  and 
has  determined  that  the  Plan's  proposed 
acquisition  of  the  Building  and 
execution  of  the  New  Lease  to  the 
Employer  is  appropriate,  suitable,  and  in 
the  best  interests  of  the  Plan.  In  this 
regard.  BBAT  determined  that  the 
purchase  of  the  Building  would  be  an 
excellent  investment  for  the  Plan  in 
view  of  the  current  asset  mixture  of  the 
Plan's  holdings  and  given  the  current 
and  future  investment  possibilities  for 
the  Plan's  assets.  BBftT  represents  that 
the  acquisition  of  the  Building  will 
enable  the  Plan  to  realize  greater 
appreciation  than  if  the  Plan  continued 
to  own  solely  the  underlying  land.  BEAT 
states  that  the  ownership  of  the  entire 
fee  by  the  Plan  will  increase  its 


marketability,  and  the  Employer  will  be 
a  stable  lessee. 

10.  BBAT  states  that  the  New  Lease 
will  currently  enable  the  Plan  to  realize 
a  rental  yield  of  10.9%  which  BBAT 
represents  is  very  favorable  in  light  of 
current  market  conditions.  BBAT 
negotiated  the  terms  and  conditions  of 
the  New  Lease  on  behalf  of  the  Plan  and 
insisted  upon  the  inclusion  of  various 
teims  such  as  the  New  Lease's  "put 
option"  as  described  above.  BBAT 
represents  that  the  terms  of  the  New- 
Lease  providing  for  escalation  of  the 
rental  annually  and  performance  of 
appraisals  of  the  fair  market  rental 
value  every  three  years  by  independent 
appraisers  chosen  by  BBAT  add 
significant  positive  value  to  the 
investment  that  few  other  investments 
available  on  the  market  offer.  The 
exercise  by  the  Employer  of  the  option 
to  extend  the  lease  for  additional  5  year 
terms  will  be  subject  to  the  approval  of 
BBSkT.  BB&T  will  monitor  the  terms  and 
conditions  of  the  New  Lease  and  enforce 
the  rights  of  the  Plan  under  the  New 
Lease. 

11.  In  summary,  the  applicant 
represents  that  the  transactions  satisfy 
the  statutory  criteria  of  section  408(a)  of 
the  Act  because  (a)  BB&T.  a  qualiHed, 
independent  fiduciary  has  determined 
that  the  transactions  are  appropriate 
and  in  the  best  interests  of  the  Plan:  (b) 
the  Property,  as  improved,  will  represent 
approximately  23%  of  the  Plan's  assets; 
and  (c)  BBAT  will  monitor  and  enforce 
the  rights  of  the  Plan  under  the  New 
I.ease. 

For  Further  Information  Contact:  Mr. 
David  Stander  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Anniii  Frank  Profit  Sharing  Plan  (the 
Plan)  located  in  Wilmington.  OH 

(Application  No.  D-5445| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  PR  18471.  April  28.  1975).  If  the 
exemption  is  granted  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code 
shall  not  apply  to  the  sale  by  the  Plan  on 
|une  15. 1984  of  certain  real  property 
(the  Property)  to  Armin  Frank  (Frank),  a 
disqualified  person  with  respect  to  the 
Plan,  for  cash  in  the  amount  of  $33,500. 
provided  that  this  aouMuit  was  the  fair 


market  value  of  the  Property  on  )une 
1984.^ 

Effective  Date:  If  this  exemption  is 
granted,  the  effective  date  will  be  June 
15. 1984. 

^  Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
which  as  of  March  31. 1984.  had  total 
assets  of  $118,201  which  were  subject  to 
liabilities  of  $87,900.  leaving  net  assets 
of  $30,301.  The  Plan  is  maintained  by 
Frank,  an  attorney,  who  is  sole 
practitioner.  The  trustee  of  the  Plan  is 
the  National  Bank  and  Trust  Company 
(the  Trustee)  located  in  Wilmington. 
Ohio.  Frank  has  the  power  to  direct 
investments.  As  a  part  of  its  assets,  the 
Plan  owned  the  Property  which  consists 
of  one  acre  of  land  with  certain 
improvements  and  is  part  of  a  larger 
tract  (consisting  of  19  acres  and  three 
buildings]  which  the  Plan  acquired  in 
1982  from  a  third  party. 

2.  Frank  is  requesting  an  exemption 
which  will  permit  the  sale  of  the 
Property  on  )une  14. 1984  by  the  Plan  to 
Frank  for  cash  in  the  amount  of  $33,500. 
The  Plan  paid  no  sales  commissions  in 
the  sale.  Mr.  Jack  Merkle  (Merkle).  an 
independent  real  estate  appraiser 
located  in  Clinton  County  Ohio, 
appraised  the  Property  on  May  7. 1984. 
Merkle  represents  that  as  of  May  7. 1984 
the  Property  had  a  fair  market  value  of 
$33,500.  The  applicant  represents  that 
the  sale  permitted  the  Plan  to  diversify 
its  investments  and  provide  the  Plan 
with  liquid  assets  for  investment.  In 
addition,  the  Trustee  represents  that  the 
transaction  was  in  the  best  interests  of 
the  participants  and  beneficiaries  of  the 
Plan. 

3.  In  summary,  the  applicant 
represents  that  the  transaction  satisfied 
the  criteria  of  section  4975(c)(2)  of  the 
Code  as  follows:  (1)  The  Trustee 
represents  that  the  transaction  was  in 
the  best  interests  of  the  participants  and 
beneficiaries  of  the  Plan:  (2)  the  sales 
price  was  established  by  an 
independent  appraiser  (3)  the  Plan  paid 
no  sales  commissions  in  the  sale:  (4)  The 
Plan  was  able  to  diversify  its 
investments:  and  (5)  Frank  and  his  wife 
are  the  only  participants  in  the  Plan. 

For  Further  Information  Contact: 
Richard  Small  of  the  Department, 
telephone  (202)  523-7222.  (This  is  not  a 
toll-free  number.) 


^  Since  Frank  own*  10(m>  of  the  twnetidal  Inleratt 
of  the  tpontor  of  the  Ptan  and  with  hit  wife  are  tlic 
only  Plan  participanli  there  ii  no  jurisdiction  under 
Title  I  of  the  Act  punuant  to  29  CFR  2510  3-3(b). 
However,  there  ta  )uritdiction  under  Title  D  of  the 
Act  pumMBt  lo  aectton  407S  of  the  Coda. 
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W.L  Gordon  Employees  Profit  Sharing 
and  Thrift  Plan  (the  Plan)  Located  in 
Dallas.  TX 

[Application  No.  D-5580] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c](2]  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a). 
406(b)(1)  and  (b)(2)  of  the  Act  and 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code  shall  not  apply  to  the  proposed 
cash  sale  by  the  Plan  to  W.L.  Gordon 
Company,  Inc.  (the  Employer),  the  Plan 
sponsor,  of  two  contiguous  parcels  of 
improved  real  property  (the  Property), 
provided  that  the  terms  and  conditions 
of  the  sale  are  not  less  favorable  to  the 
Plan  than  those  terms  obtainable  in  a 
transaction  with  an  unrelated  third 
party. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
plan  with  118  participants.  As  of 
October  17, 1984,  the  I^an  had  total 
assests  of  $4,310,342.  llie  BancTEXAS 
Dallas  N.A.  (the  Bank)  serves  as  the 
trustee  of  the  Plan  and  has  investment 
responsibility  for  the  investment  of  Plan 
assests  unless  directed  by  the  Plan 
committee  (the  Committee).  The 
Committee  is  comprised  of  Messrs.  Fred 
L.  Arnold  and  John  W.  Green,  officers 
and /or  shareholders  of  the  Employer. 
The  Employer  is  a  food  brokerage 
company  which  has  a  net  worth,  as  of 
November  30, 1983.  of  $969,335. 

2.  The  Property  consists  of  two 
contiguous  parcels  of  improved  real 
property  (Tract  1  and  Tract  2]  located  at 
4135  Office  Parkway,  Dallas,  Texas.  The 
Property  consists  of  a  9,527  square  foot 
office  building  situated  on  31.070  square 
feet  of  land.  Tract  1  consists  of 
approximately  13.826  square  feet  of  land 
and  a  building,  and  has  been  leased  by 
the  Plan  to  the  Employer  since  1972.  The 
applicant  represents  that  the  lease  was 
provided  transitional  relief  by  section 
414(c)(2)  of  the  Act.« 

3.  Tract  2  consists  of  17,244  square 
feet  of  land,  and  an  improvement.  Tract 
2  was  contributed  to  the  Plan  by  the 
Employer  and  leased  back  to  the 
Employer  until  June  30, 1984,  pursuant  to 
an  individual  exemption  granted  by  the 
Department  in  1979  (Prohibited 
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Transaction  Exemption  79-72,  (PTE  79- 
72)  44  Fr  70595.  December  7. 1979).  The 
lease  of  each  Tract  expired  on  June  30, 
1984,  and  the  Employer  (with  the 
approval  of  the  Bank)  has  been  leasing 
the  Property  on  a  monlh-to-monlh  basis 
since  that  time.  The  Employer 
represents  that  it  will  pay  all  apphcable 
excise  faxes  with  regard  to  the 
continuation  of  the  leases  beyond  July  1, 
1984.  within  60  days  from  the  date  of  a 
grant  of  this  individual  exemption. 

4.  The  applicant  seeks  an  exemption 
to  allow  the  cash  sale  of  the  Property  by 
the  Plan  to  the  Employer  at  its  appraised 
fair  market  value.  Messrs.  Thomas  J. 
Morey  and  J.G.  Faulkner.  MAI 
appraisers  located  in  Dallas,  Texas, 
appraised  the  Property  and  determined, 
as  of  June  18. 1984,  that  the  Property  had 
a  fair  market  value  of  $875,000.  The 
Property's  value  will  be  updated  by  an 
MAI  appraiser  immediately  prior  to  its 
sale  and  will  be  sold  at  the  higher  of 
$675,000  or  its  updated  appraised  value. 
The  applicant  represents  that  the  sale  of 
the  Property  will  be  in  the  best  interests 
of  the  Plan  as  it  will  enable  the  Plan  to 
reinvest  the  proceeds  in  more  liquid 
investments.  The  Plan  will  not  inciu'  any 
commission  expenses  or  other  fees  with 
regard  to  the  sale. 

5.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  statutory  ciriteria  of  section  408(a]  of 
the  Act  because  (a)  the  sale  will  be  a 
one-time  transaction  for  cash;  (b)  the 
Property  will  be  sold  at  a  price  not  less 
than  its  fair  market  value  as  of  the  date 
of  sale:  (c)  the  Plan  will  not  incur  any 
commission  expenses  or  other  fees  with 
regard  to  the  sale. 

For  Further  Information  Contact:  Mr. 
David  Slander  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Henry  Carlson  Company  Profit  Sharing 
Plan  and  Trust  (the  Plan)  Located  in 
Sioux  Falls,  SD 

[Application  No.  D-S697] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
and  406(b)(1)  and  (b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  sale  of  15.000  shares  of 
common  stock  of  Ramkota  Inc. 
(Ramkota)  by  the  Plan  to  Henry  Carlson 


Company  (the  Employer),  the  employer 
of  Plan  participants,  provided  the  sale 
price  is  not  less  than  the  fair  market 
value  of  such  shares  on  the  date  of  the 
sale. 

Summary  of  facts  and  representations 

1.  As  of  March  31. 1984,  the  Plan 
covered  14  participants  and  had  assets 
totalling  $333,507.66.  The  Employer  is 
the  Plan  administrator.  First  Bank  of 
South  Dakota,  N.A.  (the  Trustee),  in 
Sioux  Falls,  is  the  trustee  of  the  Plan.  It 
is  represented  that  the  Trustee  has  no 
relationship  to  the  Employer  except  that 
the  Employer  maintains  a  payroll 
account  with  the  Trustee  at  an  average 
daily  balance  not  to  exceed  $10,000.  The 
total  sums  on  deposit  with  the  Trustee 
for  all  of  its  customers  currently  exceed 
$1,000,000,000.  The  Employer  is"  a  South 
Dakota  corporation  presently  engaged  in 
the  business  of  building  construction 
and  related  construction  industry,  with 
its  principal  offices  in  Sioux  Falls,  South 
Dakota.  Ramkota  is  a  private 
corporation  engaged  in  the  business  of 
owning  and  operating  the  Ramada  Inn  in 
Sioux  Falls,  the  Sheraton  Inn  in 
Aberdeen.  South  Dakota,  and  of 
operating  several  additional  motels 
under  management  contracts.  27 
shareholders  own  the  stock  of  Ramkota, 
including  the  Employer,  which  owns  20% 
of  such  stock,  and  the  Plan,  which  owns 
3.74%.  Ramkota  has  no  other 
relationship  with  the  Plan.  The 
Employer  performs  a  substantial  amount 
of  construction  work  for  Ramkota. 

2.  On  June  15, 1974.  the  Employer 
contributed  to  the  Plan  120  shares  of  the 
common  stock  of  Ramkota,  valuing  them 
at  $300.00  per  share  ($36,000  total), 
which  amount  represented  122.18963%  of 
the  book  value  of  Ramkota  stock  as  of 
September  30, 1973  ($245.52).  An 
additional  30  shares  were  contributed  to 
the  Plan  by  the  Employer  during  1974.  at 
the  same  value  of  $300.00  per  share, 
representing  125.32375%  of  the  book 
value  of  Ramkota  stock  as  of  September 
30, 1974  ($239.38).  The  Ramkota  stock 
split,  100  to  1,  on  September  30, 1975, 
resulting  in  an  accumaiation  of  15,000 
total  shares  held  by  the  Plan.  As  of 
September  30. 1983,  the  shares  had  a 
book  value  of  $5.30  per  share  (total 
value — $79,500.00).  ic  is  represented  that 
the  Plan  has  received  a'\  idends  on  the 
Ramkota  stock  periodically  in  the  past 
and  that  the  dividend  for  the  last  four 
years  has  amounted  to  five  cents  per 
share  per  quarter. 

3.  The  Ramkota  stock  is  subject  to 
various  restrictions  on  transfer  of  the 
shares,  thus  decreasing  its  marketability 
and  liquidity.  It  may  be  transferred 
within  a  controlled  unit  or  must  be 
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offered  to  Ramkota  for  repurchase.  If 
Ramkota  does  not  exercise  its  option  to 
repurchase,  the  shares  then  must  be 
offered  to  the  remaining  shareholders 
The  apphcant  represents  that  there  is 
very  httle  trading  of  the  shares  of 
Ramkota  stock. 

4.  On  August  18, 1977,  the  board  of 
directors  of  Ramkota  resolved  to  give 
certain  employees  of  Ramkota  an  option 
to  buy  common  capital  stock  in 
Ramkota  under  an  agreement  (the 
Option  Agreement)  granting  Ramkota 
the  option  to  repurchase  said  stock  from 
the  employee  under  certain  conditions. 
Ramkota  still  uses  the  Option 
Agreement,  which  provides,  in  pertinent 
part,  that  book  value  shall  be  used  to 
determine  both  the  sale  price  to  the 
employee  and  the  repurchase  price  to 
Ramkota.  Book  value  per  share  is 
defined  in  the  Option  Agreement  as  the 
excess  of  the  recorded  assets  of 
Ramkota  over  its  recorded  liabilities 
dividened  by  the  number  of  shares  of 
common  capital  stock  then  outstanding, 
with  appropriate  adjustments  to  reflect 
the  payment  of  any  dividend  subsequent 
to  the  date  of  such  computation  and 
before  payment  of  the  purchase  price. 
Mr.  David  R.  Sweet,  President  of 
Ramkota.  represents  that  the  only  sales 
of  Ramkota  stock  that  have  taken  place 
over  the  last  7  years  have  been  made  at 
the  then-current  book  value:  that  all 
these  sales  were  made  to  Ramkota 
employees,  in  1476. 1979.  and  1982:  and 
that  although  other  sales  of  Ramkota 
stock  have  occured.  they  have  been  only 
between  family  members  of  Ramkota 
shareholders. 

5.  Four  participants  of  the  Plan,  whose 
account  balances  represent  33%  of  the 
Plan's  total  assets  as  of  March  31. 1984. 
are  over  age  62  and  nearing  retirement 
age.  The  Ramkota  stock  held  by  the  Plan 
(the  Shares)  represents  almost  25%  of  its 
total  assets.  T.he  applicant  represents 
that  since  the  Ramkota  stock  is  subject 
to  severe  restrictions  on  its  transfer  and 
because  of  the  limited  marketability  of 
such  shares,  the  continued  holding  of  the 
Shares  by  the  Plan  would  affect  the 
Plan's  liquidity  investment  return,  and 
ability  to  pay  future  benefits.  Therefore, 
the  Employer  wishes  to  purchase  all  of 
the  Shares  at  the  following  sale  prices: 
122.18963%  of  the  book  value  of 
Ramkota  stock  for  80%  of  the  Shares 
(i.e.,  12,00  shares)  and  125.32375%  of  the 
book  value  of  Ramkota  stock  for  the 
remaining  20%  of  the  Shares  (i.e..  3.000 
shares).  For  this  purpose,  book  value 
will  equal  the  highest  of  the  book  values 
of  Ramkota  stock  on  the  following  three 
dates:  the  date  of  the  proposed  sale. 
September  30. 1984,  or  Spetember  30. 
1983.  (The  Employer  believes  that  a 


recent  major  acquisition  by  Ramkota 
and  the  atttendendant  accelerated 
depreciation,  investment  tax  credits, 
and  related  accounting  procedures 
would  result  in  a  lower  value  of  the 
Ramkota  stock  for  fiscal  year  1984  than 
for  fiscal  year  1983.)  The  difference  in 
premiums  reflected  in  the  proposed  sale 
prices  reflects  the  difference  in 
premiums  used  by  the  Employer  when  it 
contributed  the  Shares  to  the  Plan  in 
1974:  22.18963%  for  the  first  120  shares 
contributed  (80%  of  the  Shares)  and 
25.32375%  for  the  last  30  shares 
contributed  (20%  of  the  Shares). 

6.  The  Employer  proposes  to  pay  the 
entire  sale  price  in  full,  in  cash,  on  the 
date  of  the  sale  and  to  pay  any 
commissions  or  other  expenses  incurred 
in  effecting  the  proposed  sale.  The  Plan 
would  not  incur  any  costs  or  expenses 
in  connection  with  the  proposed  sale. 
According  to  the  applicant,  it  is 
expected  that  the  Plan  would  reinvest 
the  cash  proceeds  from  the  proposed 
sale  in  more  marketable  and  higher 
yielding  securities.  The  applicant 
represents  that  if  the  agregate  proposed 
sale  price  exceeds  the  fair  market  value 
of  the  Shares  on  the  date  of  the  sale  and 
such  excess  is  deemed  an  Employer 
contribution  to  the  Plan,  such 
contribution  would  not  disqualify  the 
Plan  under  section  415  of  the  Code. 

7.  The  Trustee  has  analyzed  the 
lodging  industry,  the  past  perforamce  of 
Ramkota  stock,  and  the  specific 
concerns  arising  from  the  Plan's 
retaining  shares  of  this  closely  held 
company.  It  has  compared  the  shares  of 
12  publicly  traded  companies  in  the 
lodging  industry  with  the  shares  of 
Ramkota  on  the  basis  of  average  yield, 
average  growth  in  book  value,  and  the 
ratios  of  price  to  earnings,  average  price 
to  book  value,  and  average  debt  to 
capital.  Based  on  such  analysis  and 
comparison,  the  Trustee  concludes  that 
considering  past  performance,  the 
illiquidity  of  this  investment,  and  the 
opportunity  of  a  buyer  who  will  pay  a 
premium  to  book  value  for  a  closely  held 
company  that  is  highly  leveraged,  a 
sales  price  of  book  balue  plus  @0%  is  a 
prudent  fair  market  offer  for  the  Shares. 

8.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisifes  the  exemption  criteria  set  forth 
in  section  408(a)  of  the  Act  because  (a) 
the  sale  will  be  a  one-time  transaction 
for  cash,  (b)  the  proposed  sale  prices 
will  exceed  the  book  value  of  the  Shares 
on  the  date  of  the  sale,  and  all  sales  of 
Ramkota  stock  over  the  past  7  years 
have  been  at  the  then-current  book 
value,  (c)  the  Trustee,  an  independent 
fiduciary,  believes  the  proposed  sale 
prices  are  prudent  fair  market  offers  for 


the  Shares,  (d)  the  Plan  will  not  incur 
any  costs  or  expenses  in  connection 
with  the  proposed  sale,  and  (e)  the 
proposed  sale  will  increase  the  Plan's 
liquifity  and  enhance  its  investment 
opportunities  while  providing  sufficient 
assets  to  pay  benefits  to  retired 
participants. 

Tax  Consequences  of  Transaction 

The  Department  of  the  Treasury  has 
determined  that  if  a  transaction  between 
a  qualified  employee  benefit  plan  and 
its  sponsoring  employer  (or  affiliate 
thereof]  results  in  the  plan  either  paying 
less  than  or  receiving  more  than  fair 
market  value,  such  excess  mny  be 
considered  to  be  a  contribution  by  the 
sponsoring  employer  to  the  plan  and 
therefore  must  be  examined  under 
applicable  provisions  of  the  Code, 
including  sections  401(a)(4).  404.  and 
415. 

For  further  information  contact:  Mrs. 
Miriam  Freund,  of  the  Department, 
telephone  (202)  523-8971.  (This  is  not  a 
toll-free  number. 

William  ).  Broussard,  M.D..  Phillip  B. 
Kirk.  M.D..  M.F.  Corcoran.  M.D.. 
Andrew  Zorbis.  M.D..  PA.  Pension  Trust 
(the  Plan)  Located  in  Palm  Bay.  FL 

(Application  No.  D-5728) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERJSA  Procedure  75-1  (40  FR 
18471.  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a). 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code  shall  not  apply  to  the  proposed 
sale  by  the  Plan  of  certain  unimproved 
real  property  (the  Property)  to  a  general 
partnership  (the  Partnership)  comprised 
of  Drs.  Broussard.  Kirk.  Corcoran  and 
Zorbis  for  an  amount  which  is  the 
greater  of  (1)  the  fair  market  value  of  the 
Property  on  the  date  of  sale,  or  (2)  the 
total  of  all  costs  incurred  by  the  Plan  in 
the  acquisition  and  holding  of  the 
Property  through  the  date  of  sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  money  purchase 
pension  plan  which  had  eighteen 
participants  and  net  assets  of 
approximately  $1,598,519  as  of  March  31. 
1984.  The  trustee  (the  Trustee)  of  the 
Plan  and  the  decision-maker  with 
respect  to  Plan  investments  is  Dr.  M.F. 
Corcoraiv 
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2.  The  Property  was  purchased  by  the 
Plan  from  unrelated  parties  on 
September  16, 1983  for  $291,000.  The 
Plan  paid  $87,300  in  cash  and  executed  a 
mortgage  note  (the  Note)  to  the  seller  of 
the  Property  for  the  remaining  $203,700. 
The  Note  has  an  interest  rate  of  12%  per 
annum  and  is  payable  in  sixty  monthly 
installments.  The  application  states  that 
the  Property  was  purchased  in  order  for 
William  ).  Broussard.  M.D.,  Phillip  B. 
Kirk,  M.D..  M.F.  Corcoran,  MD..  Andrew 
Zorbis,  M.D.,  PJi.  [the  Employer)  to 
construct  a  new  oflTice  building  in  which 
it  would  continue  its  current  practice  of 
medicine."  The  Employer  was  unaware 
that  it  would  be  precluded  from  utilizing 
the  Property  for  that  purpose  if  it  was 
owned  by  the  Plan. 

The  application  states  that  the 
Property  has  not  been  used  in  any  way 
and  has  not  produced  any  income  since 
its  purchase  by  the  Plan.  As  of  October 
IB,  1984,  the  total  cost  to  the  Plan  of 
acquiring  and  holding  the  Property  was 
$315,959.24.  This  amount  includes  the 
purchase  price,  all  closing  costs,  real 
estate  taxes  and  interest  through 
October  16. 1984.  The  1985  real  estate 
tax  with  respect  to  the  Property  will  be 
prorated  between  the  Plan  and  the 
Partnership  as  of  the  date  of  sale  if  the 
exemption  is  granted. 

3.  The  applicant  states  that  the  sale  of 
the  Property  by  the  Plan  to  the 
Partnership  is  in  the  best  interest  of  the 
Plan  because  the  Property  is  not 
producing  income  for  the  Plan  and 
because  development  of  the  Property 
would  place  a  financial  burden  on  the 
Plan  that  is  not  prudent  at  the  present 
time.  If  the  sale  is  consummated,  the 
proceeds  of  the  sale  could  be  invested  in 
more  liquid  assets  which  would  produce 
current  income  for  the  Plan.  The  sale 
will  be  a  one-time  transaction  consisting 
of  a  transfer  of  the  deed  to  the  Property 
for  cash  and  the  assumption  of  the  Note 
by  the  Partnership.  No  fees  or  other 
expenses  will  be  paid  by  the  Plan  with 
respect  to  the  sale. 

4.  The  Property  was  appraised  on  June 
6, 1984  by  Mr.  Nils  H.  Hanson.  MJi.U 
S.R.P.A.,  president  of  Hanson  Appraisal 
Service,  Inc.,  Melbourne,  Florida.  Mr. 
Hanson,  who  is  independent  of  all    . 
parties  to  the  proposed  transaction, 
determined  the  fair  market  value  of  the 
Property  as  of  June  8, 1984.  to  be 
$306,000.  Mr.  Hanson  stated  also  that 
the  Property  has  no  special  value  to  the 
Employer. 

5.  Southeast  Bank,  N.A.  (the  Bank), 
located  in  Orlando,  Florida,  has  been 
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appointed  to  act  as  an  independent 
fiduciary  for  the  Plan  with  respect  to  the 
proposed  sale.  The  Bank  is  a  fiduciary 
with  investment  management  and/or 
custodial  respransibility  for  employee 
benefit  plan  accounts  ranging  in  size 
from  $100,000  to  $80  million,  and 
acknowledges  its  duties,  responsibilities 
and  liabilities  as  a  fiduciary  imder  the 
Act  with  respect  to  the  subject 
transactions.  The  Bank  represents  that  it 
is  entirely  independent  of  the  Employer, 
the  Partnership  and  the  partners  in  the 
Partnership.  The  Bank  states  that  it  has 
examined  the  appropriate  records  of  the 
Plan  and  has  performed  such 
inspections  and  checks  as  it  considered 
necessary  in  order  to  make  an  informed 
determination  as  to  whether  or  not  the 
proposed  transaction  is  in  the  best 
interest  of  the  Plan.  Based  upon  its 
review,  the  Bank  states  that  the  sale  of 
the  Property  by  the  Plan  to  the 
Partnership  for  the  greater  of  (1)  its  fair 
market  value  on  the  date  of  sale,  or  (2) 
the  total  of  all  costs  incurred  by  the  Plan 
in  the  acquisition  and  holding  of  the 
Property  through  the  date  of  sale  is  in 
the  best  interest  of  the  Plan  because  (3) 
the  Property  is  not  currently  producing 
income  for  the  Plan  and  the  Plan  lacks 
sufficient  resources  to  develop  the 
Property  so  as  to  make  it  an  income 
producing  investment;  (4)  the  Plan's 
investment  in  the  Property  represents 
approximately  20%  of  the  Plan's  current 
assets  and  the  sale  of  the  Property  will 
allow  the  Plan  to  invest  the  proceeds  in 
more  liquid  and  income-producing 
investments:  (5)  the  Plan  will  pay  no 
fees  or  commissions  with  respect  to  the 
sale,  and  (6)  the  Plan  will  receive,  at  a 
minimum,  the  full  amoimt  it  has  invested 
in  the  Property  up  to  and  including  the 
date  of  sale,  if  such  amount  is  higher 
than  the  fair  market  value  of  the 
Property  on  the  date  of  sale. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  sale 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  because  (a)  the  sale  will  be  a 
one-time  transaction  involving  cash  and 
the  assumption  by  the  Partnership  of  the 
Plan's  debt  obligation  with  respect  to 
the  Property,  (b)  the  Plan  will  not  incur 
any  fees  or  other  expenses  with  respect 
to  the  sale;  (c)  the  sale  will  increase  the 
liquidity  of  the  Plan's  assets  and  will 
enable  the  Plan  to  dispose  of  a  non- 
income  producing  asset:  and  (d)  the  sale 
price  of  the  Property  will  be  the  greater 
of  (1)  its  fair  market  value  on  the  date  of 
sale  or  (2)  the  total  costs  incurred  by  the 
Plan  in  the  acquisition  and  holding  of 
the  Property  through  the  date  of  sale. 

For  Further  Information  Contact:  Ms. 
Katherine  D.  Lewis  of  the  Department, 


telephone  (202)  523-6972.  (This  is  not  a 
toll-free  number.) 

Froflt  Sharing  Plan  and  Trust  of 
Qaremore  Surgeons,  Inc.  (the  Plan) 
Located  in  Claremore,  OK 

[Application  No.  D-5746] 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code  shall  not  apply,  (1)  for  a  period  of 
five  years,  to  the  proposed  loans  by  the 
Plan  of  up  to  25%  of  its  net  assets  (less 
outstanding  loans  to  Drs.  Larry  J. 
Hrdlicka  and  Larry  I.  Young)  to 
Claremore  Doctor's  Park,  Inc.  (CDPI),  a 
corporation  wholly-owned  by  Drs. 
Hrdlicka  and  Young,  parties  in  interest 
with  respect  to  the  Plan:  and  (2)  for  the 
entire  terms  of  such  loans,  to  the  joint 
and  several  guarantees  of  the  loans  by 
Drs.  Hrdlicka  and  Young,  parties  in 
interest  with  respect  to  the  Plan, 
provided  that  the  terms  of  the 
transactions  are  not  less  favorable  to 
the  Plan  than  those  obtainable  in  an 
arm's  length  transaction  with  an 
unrelated  party  at  the  time  of 
consiunmation  of  each  transaction. 

Temporary  Nature  of  Exemption:  The 
proposed  exemption  is  temporary  and,  if 
granted,  will  expire  five  years  after  the 
date  of  such  grant.  Subsequent  to  the 
expiration  of  this  exemption,  the  Plan 
may  continue  to  hold  loans  originated 
during  this  five  year  period  for  the 
remaining  terms  of  such  loans.  Should 
the  applicant  wish  to  continue  entering 
into  loan  transactions  beyond  the  five- 
year  period,  the  applicant  may  submit 
another  application  for  exemption. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
which  had  eight  participants  and  net 
assets  of  approximately  $343,955  as  of 
September  21, 1984.  Drs.  Hrdlicka  and 
Young  are  the  trustees  of  the  Plan  and 
the  sole  shareholders  of  Claremore 
Surgeons,  Inc.  (the  Employer),  the 
sponsor  of  the  Plan. 

2.  Drs.  Hrdlicka  and  Young  each  own 
50%  of  the  outstanding  capital  stock  of 
CDPI,  a  corporation  organized  to  own 
real  property  and  other  investment 
assets,  ilie  application  requests  relief  to 
permit  the  Plan  to  loan  up  to  25%  of  its 
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net  assets,  less  the  outstanding  balances 
of  any  loans  to  Drs.  Hrdlicka  and 
Young.'*  to  CDPl.  provided  that  at  all 
times  the  Plan  will  have  sufficient  liquid 
assets  to  allow  for  immediate 
distribution  of  benefits  to  employees 
other  than  Drs.  Hrdlicka  and  Young  and 
that  the  terms  and  conditions  of  the 
loans  are  no  less  favorable  to  the  Plan 
than  those  available  to  the  Plan  in  arm's 
length  transactions  with  unrelated 
parties.  The  loans  (the  Loans)  to  CDPl 
will  each  be  for  a  Fifteen  year  term  and 
will  bear  interest  at  the  greater  of  15% 
per  annum  or  1%  above  the  prime  rate  as 
quoted  on  the  date  of  execution  of  each 
Loan  by  the  Bank  of  Commerce  and 
Trust  Company  (the  Bank).  Tulsa. 
Oklahoma.  The  interest  rate  will  be 
adjusted  semi-annually  to  remain  at  the 
greater  of  15%  per  annum  or  1%  above 
the  prime  rate  as  quoted  on  such  date  by 
the  Bank.  The  Loans  will  be  repaid  in 
equal  monthly  installments.  The 
application  states  that  the  Employer  will 
pay  a  one-point  origination  fee  to  the 
Plan  at  the  time  of  each  Loan's 
execution. 

3.  The  Loans  will  be  secured  by  a  - 
properly  recorded  first  mortgage  on 
certain  improved  real  property  (the 
Property)  owned  by  CDPL  The  Property 
is  improved  by  a  one-story  medical 
building  consisting  of  approximately 
10.200  leasable  square  feet.  The 
Employer  presently  leases  2.000  square 
feet  of  the  building  and  the  remaining 
8.200  square  feet  of  the  building  is 
leased  to  other  medical  professionals. 
The  Property,  which  is  located  at  1218- 
1220  North  Florence  Place.  Claremore. 
Oklahoma,  was  appraised  on  July  6, 
1984  by  Mr.  Donald  W.  Wilson,  a  senior 
appraiser  and  principal  owner  of  Wilson 
&  Associates  Appraisal  Company, 
Claremore.  Oklahoma.  Mr.  Wilson 
determined  the  fair  market  value  of  the 
Property,  as  of  July  1. 1984,  to  be 
S665.500.  Mr.  Wilson  is  independent  of 
the  Employer.  CDPl.  and  Drs.  Hrdlicka 
and  Young. 

4.  The  applicants  represent  that  the 
value  of  the  collateral  for  the  Loans  will 
at  all  times  be  at  least  150%  of  the 
aggregate  outstanding  Loan  balances.  If 
the  value  of  the  Property  at  any  time 
falls  below  this  amount,  additional 
collateral  will  be  added.  The  Property 
will  be  insured  against  fire,  theft  and 
other  loss  at  no  expense  to  the  Plan  and 
the  Plan  will  be  the  named  insured 
under  such  policy.  Additionally.  Drs. 


■*The  applicants  stale  that,  as  of  September  21. 
1964.  the  total  outstanding  balance  of  loans  made  by 
the  Plan  to  Drs.  Hrdlicka  and  Young  was  S115.24S. 
The  applicants  represent  that  these  loans  met  the 
criteria  of  section  40B(b)(l)  of  the  Act.  The 
Department  expresses  no  opinion  as  to  the 
applicability  of  section  406(b)(1)  to  these  loans. 


Hrdlicka  and  Young,  as  individuals, 
agree  to  jointly  and  severally  guarantee 
the  repayment  of  the  Loans.  The 
application  states  that  each  of  them,  as 
individuals,  had  a  net  worth  in  excess  of 
$350,000  on  August  31, 1984. 

5.  Drs.  Hrdlicka  and  Young,  us  the 
trustees  of  the  Plan,  will  appoint  the 
Bank  as  the  independent  fiduciary  for 
the  Plan  with  respect  to  the  Loans.  Mr. 
Michael  L  Nemec,  a  trust  officer  with 
the  Bank  who  is  experienced  in 
accounting,  real  estate  investments  and 
finance,  will  approve,  monitor  and 
enforce  the  Loans.  Mr.  Nemec 
represents  that  he  has  been  advised  by 
legal  counsel  as  to  his  duties, 
responsibilities  and  liabilities  as  an 
independent  fiduciary  under  the  Act. 
Mr.  Nemec  and  the  Bank  have  no 
relationships  to  the  Employer,  CDPl  and 
Drs.  Hrdlicka  and  Young.  Mr.  Nemec 
represents  that  in  addition  to  reviewing 
the  terms  and  conditions  of  the  Loans, 
he  has  examined  the  Plan's  investment 
portfolio,  considered  the  cash  flow 
needs  of  the  Plan,  considered  the 
necessity  of  the  sale  of  any  Plan  assets 
and  examined  the  diversification  of  Plan 
assets  in  light  of  the  proposed  Loans. 
Based  upon  this  review.  Mr.  Nemec  has 
made  an  initial  determination  that  the 
Loans  are  appropriate  and  suitable  for 
the  Plan.  Mr.  Nemec  will  be  required  to 
make  the  same  determination 
immediately  prior  to  the  consummation 
of  each  Loan  transaction  as  a  condition 
of  the  consummation  of  such  Loan,  and 
will  monitor  all  terms  and  conditions  of 
such  Loans  to  ensure  that  the  proper 
rate  of  interest  is  being  paid,  that  the 
Loans  meet  the  conditions  of  this 
proposed  exemption  and  that  the  Loans 
are  secured  by  collateral  valued  at  an 
amount  equal  to  at  least  150%  of  the 
outstanding  Loan  balances.  Mr.  Nemec. 
on  behalf  of  the  Bank,  will  be  entitled  to 
any  information  from  the  Plan,  the 
Employer,  Drs.  Hrdlicka  and  Young,  and 
CDPl  as  may  be  reasonably  necessary 
to  fulfill  the  Bank's  responsibilities. 

6.  The  Bank  will  be  empowered  and 
directed  to  enforce  the  terms  of  the 
Loans  on  behalf  of  the  Plan,  including 
making  demand  for  timely  payment, 
bringing  suit  or  other  appropriate 
process  against  CDPl.  the  Employer, 
and/or  Drs.  Hrdlicka  and  Young  in  the 
event  of  default  on  the  Loans  or  the 
guarantees,  keeping  accurate  records, 
reporting  at  least  annually  to  Drs. 
Hrdlicka  and  Young,  as  the  trustees  of 
the  Plan,  on  the  performance  of  the 
Loans,  and  ensuring  that  the  value  of  the 
collateral  securing  the  Loans  remains 
equal  to  at  least  150%  of  the  aggregate 
outstanding  Loan  balances. 


7.  In  summary,  the  applicants 
represent  that  the  proposed  transactions 
meet  the  statutory  criteria  for  an 
exemption  under  section  408(a)  of  the 
Act  because:  (a)  The  Loans  will  be 
secured  by  the  Property,  which  has  an 
appraised  fair  market  value  of  more 
than  150%  of  the  amount  of  the  proposed 
Loans:  (b)  the  Loans  will  at  all  times  be 
secured  by  collateral  having  a  value  of 
at  least  150%  of  the  outstanding  Loan 
balances:  (c)  the  Bank,  acting  as  an 
independent  fiduciary  for  the  Plan,  has 
reviewed  the  needs  of  the  Plan  and  the 
terms  and  conditions  of  the  Loans  and 
has  determined  that  the  Loans  are  in  the 
best  interest  of  the  Plan's  participants 
and  beneficiaries:  (d)  the  Bank  must 
review  and  approve  the  making  and 
terms  of  each  Loan  in  view  of  the  needs 
of  the  Plan  immediately  prior  to  the 
consummation  of  each  Loan:  and  (e)  the 
Bank  will  monitor  and  enforce  the  terms 
and  conditions  of  the  Loans  on  behalf  of 
the  Plan. 

For  Further  Information  Contact: 
Ms.  Katherine  D.  Lewis  of  the 
Department,  telephone  (202)  523-8972. 
(This  is  not  a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneHciaries; 

(2)  Before  an  exemption  may  be 
granted  under  seation^408(a)  of  the  Act 
and/or  section  4975{c)f^)  of  the  Code, 
the  Department  must  fi^d  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
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provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction.  j 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  O.C.,  this  27th  day 
(if  December  1984.  j 

EUiot  I.  Daniel,  | 

Acting  Assistant  Adniiniatratorfor 
Regulations  and  Interpretations,  Office  of 
Pension  and  Waif  are  Benefit  Programs,  U.S. 
Department  of  Labor 

[FR  Doc.  84-33990  Filed  U-31-84,  8:45  am) 
MLUNQ  cooc  48ie-a«-«       I 


LEGAL  SERVICES  CORPORATION 

Grants  and  Contracts;  Request  for 
Commants  Pursuant  to  ttia  1985 
Radpiant  Grant  and  Contract  Awards; 
Correction 

agency:  Legal  Servicua  Corporation. 

ACTKHC  Corrections  to  the  Novemlier  30, 
1984  Notice. 


summary:  This  notice  contains 
corrections  to  the  listing  of  several  grant 
applications  which  appeared  at  pages 
47133-47137  in  the  Federal  Register  Doc. 
84-31497  published  on  November  3a 
1984.  Corrected  listings  are  as  follows: 

Field  Programs 

Arizona 

DNA — People's  Legal  Services.  Inc.  in 
Window  Rock— $2,2.38,500  (correction  of 
amount). 

California 

Legal  Aid  Society  o 
San  Diego — $1,548,400  {correction  of  city 
location).  \ 

Tulare/Kings  Counties  L«gal  Services. 
Inc.  in  Visalia — $389,7S8  (correction  of 
amount). 

Tennessee 

Memphis  Area  Legal  Services,  Inc.  in 
Memphis — $1,309,785  (correction  of 
amount). 

Legal  Services  of  Middle  Tenmissee, 
Inc.  in  Nashville — $1,252,986  (correction 
of  amount). 


Sun  Diego,  Inc.  in 


Texua 

East  Texas  Legal  Services,  Inc.  in 
Nacogdoches — $2,184,104  (correction  of 
amount). 

Utah 

Utah  Legal  Services  in  Salt  Lake 
City — $1,240,627  (correction  of  amount). 

Wyoming 

Legal  Aid  Services,  Inc.  in  Casper — 
$230,905  (correction  of  amount). 

Legal  Services  for  Southeastern 
Wyoming,  Inc.  in  Cheyenne — $187,640 
(correction  of  amount). 

Wind  River  Legal  Services,  Inc.  in  Fort 
Washakie — $178,465  (correction  of 
amount). 

National  Support  Center 

National  Center  on  Women  and 
Family  Law  in  New  York.  New  York — 
$255,871  (listing  previously  omitted). 

Clearinghouse 

National  Clearinghouse  for  Legal 
Services  in  Chicago,  Illinois — $961,831 
(correction  of  amount). 
DATED:  November  30, 1984  (unchanged). 
FOR  niRTHER  INFORMATION  CONTACT. 
Gene  M.  Potack,  Director,  Office  of  Field 
Services,  Legal  Services  Corporation, 
733  Fifteenth  Street,  NW.,  Washington. 
D.C.  ZOOOi;  (202)  272-4080. 
Donald  P.  Bogard. 

President,  Legal  Services  Corporation 
December  21, 1984. 

(FR  Doc.  84-340U8  Filed  12-31-84;  8:45  am| 

WLUNO  COOCM30-3S-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Council  on  the  Humanities; 
Advisory  Committee;  Meeting 

lanuary  7, 1985 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463.  as  amended),  notice  is  hereby 
given  that  a  meeting  of  the  Jefferson 
Lecture  Committee  of  the  National 
Council  on  the  Humanities  will  be  held 
on  Saturday.  February  2, 1985  at  12:00 
noon  in  Room  506  in  the  Old  Post  Office 
Building,  1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC. 

The  purpose  of  the  meeting  is  to 
consider  specific  individuals  who  have 
been  nominated  for  the  1986  Jefferson 
Lectureship.  The  meeting  will  be  closed 
to  the  public  pursuant  to  stibsections 
(c)(6)  and  9(B)  of  section  552b  of  Title  5, 
United  States  Code  because  the 
Committee  will  consider  information  of 
a  personal  nature  the  disclosure  of 
which  would  constitute  a  clearly 


unwarranted  invasion  of  personal 
privacy  and  information  the  disclosure 
of  which  would  significantly  frustrate 
implementation  of  proposed  agency 
action.  I  have  made  this  determination 
under  the  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority 
dated  January  15, 1978. 

Further  information  about  this 
meeting  can  be  obtained  from  Mr. 
Stephen  J.  McCleary,  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the 
Humanities,  Washington,  D.C.  20506.  or 
call  area  code  202-786-0322. 
Stephen  ).  McCleary. 

Advisory  Coiiimittee  Management  Officer. 
(FR  Doc.  84-33969  Filed  12-31-84;  8:45  am) 

MLUNQ  COOE  7S3S-01-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Availability  of  Reports, 
Recommendations,  and  Responses 

Reports  Issued 

Railroad/ High  way  Accident  Report — 
Collision  of  Amtrak  Passenger  Train  No. 
301  on  lUinois  Central  Gulf  Railroad 
with  Marquette  Motor  Service 
Terminals,  Inc.,  Deliveiy  Truck. 
Wilmington,  Illinois.  July  28, 1983 
(NTSB/RHR-84/02)  (NTIS  Order  No. 
PB84-917008). 

Pipeline  Accident  Report — Boston 
Gas  Company  Natural  Gas 
Overpressure,  Explosion  and  Fires,  East 
Boston,  Massachusetts,  September  23, 
1983  (NTSB/PAR-84/05)  (NTIS  Order 
No.  PB84-916505). 

Aircraft  Accident  fleport— Pilgrim 
Airlines,  Inc.,  Fokker  F27-100,  N148PM, 
John  F.  Kennedy  International  Airport. 
Jamaica,  New  York,  January  13. 1984 
(NTSB/AAR-84/12)  (NTIS  Order  No. 
PB84-910412). 

Note. — Reports  may  be  ordered  from  the 
National  Technical  Information  Service,  5285 
Port  Royal  Road.  Springfield.  Virginia  22161. 
for  a  fee  covering  the  cost  of  printing,  mailing, 
handhng,  and  maintenance.  For  information 
on  reports  call  703-487-4650  and  to  order 
subscriptions  to  reports  call  703-487-4630. 

Recommendations  Issued 

Marine — U.S.  Coast  Guard:  December 
18:  M-84--41:  In  conjunction  with  the 
American  Bureau  of  Shipping,  develop 
standards  for  towing  systems  on  all 
ocean  towing  vessels,  including  the 
means  used  to  lead  and  restrain  the 
towing  hawser  over  the  stem  of  the 
vessel  and  the  means  for  releasing  the 
brake  on  towing  winches  remotely  from 
the  pilothouse  and  each  steering  station. 
Publish  these  standards  as  voluntary 
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guidelines  for  uninspected  ocean  towing 
vessels  and  as  regulations  for  inspected 
ocean  towing  ves&els.  M-84-A2:  Review 
for  possible  withdrawal  all  waivers  of 
46  CVR  42.15-l(b)  which  have  been 
granted  previously  on  the  basis  of 
arrangement  and  employment  of  vessels 
without  full  consideration  of  the  effects 
of  improper  loading.  Require  that 
written  guidance  be  provided  operators 
of  all  new  and  existing  ocean  towing 
vessels  where  it  is  found  that  improper 
loading  can  result  in  the  vessel's 
stability  falling  below  U.S.  Coast  Guard 
standards. 

American  Bureau  of  Shipping: 
December  18:  M-84-43:  In  conjunction 
with  the  U.S.  Coast  Guard,  develop 
standards  for  towing  systems  on  all 
ocean  towing  vessels,  including  the 
means  used  to  lead  and  restrain  the 
towing  hawser  over  the  stem  of  the 
vessel  and  the  means  for  releasing  the 
brake  on  towing  winches  remotely  from 
the  pilothouse  and  each  steering  station, 
and  publish  these  standards  as 
classification  rules. 

Pacific  Western  Lines:  December  18: 
M  84  41:  Alter  the  towing  winches  on 
vessels  in  your  fleet  to  provide  a  means 
for  releasing  the  brake  on  the  towing 
winch  remotely  from  the  pilothouse  and 
each  steering  station.  M-84-45:  Review 
the  practices  used  by  the  crews  of 
vessels  in  your  fleet  to  draw  fuel  from 
various  tanks  to  ensure  that  these 
practices  provide  for  optimum  stability, 
and  provide  written  guidance  describing 
the  proper  practices  on  board  each 
vessel.  M-84-4&  Where  feasible,  place 
sufflcient  exposure  suits  for  the 
navigation  watch  in  the  pilothouses  of 
vessels  in  your  fleet.  M-84-47:  Require 
that  masters  of  vessels  in  your  fleet 
conduct  and  log  emergency  drills, 
including  drills  in  abandoning  ship,  on  a 
periodic  basis  su^icient  to  ensure  that 
ail  crewmembers  on  board  are  trained 
adequately  for  emergencies. 

Nola. — Single  copies  of  these 
recommendation  letters  are  available  on 
written  request  to:  Public  Inquiries  Section. 
National  Transportation  Safety  Board, 
Washingtoa  D.C.  20594.  Please  include 
recommendation  numl>er(8)  in  your  request. 
Copies  of  recent  recommendations  are  free  of 
charge  while  supplies  last.  R^ommendations 
that  must  be  photocopied  will  be  billed  at  a 
cost  of  14  cents  per  page  ($1  minimum 
charge). 

Responses  Received 

Aviatioa — Federal  A  via  t  ion 
Administration:  December  18:  A-83-61: 
Notice  of  Proposed  Rulemaking.  Docket 
No.  84-CE-33-AD,  published  in  the 
Federal  Register  on  October  31, 1984. 
proposes  to  adopt  a  new  Airworthiness 
Directive  applicable  to  certain  Fairchild 


airplanes  regarding  modification  of  the 
hydraulic  lines  and  oxygen  systems. 

Highway — Federal  Highway 
Administration:  December  IB:  H-78-55: 
FHWA  report  "Vehicle  Detector 
Placement  for  High-Speed  Isolated 
Traffic  Actuated  Control"  (FHWA-RD- 
77-31)  has  received  widespread 
distribution.  The  recently  published 
FHWA  'Traffic  Control  Devices 
Handbook"  includes  the  basic  concepts 
of  vehicle  detector  placement  for  high- 
speed isolated  traffic  actuated 
intersection  control.  The  Institute  of 
Transportation  Engineer's  "Manual  of 
Signal  Design"  includes  the  concepts  of 
detector  placement.  The  latter  two 
documents  also  have  received 
widespread  distribution.  The  yellow 
change  interval  and  all-red  clearance 
interval  concepts  addressed  in  DOT- 
FH-n-a783  are  basic  concepts  included 
in  the  Traffic  Control  Devices 
Handbook,  most  basic  traffic 
engineering  textbooks,  a  traffic  signals 
course  previously  taught  by  FHWA,  and 
many  university-sponsored  signal 
courses.  The  potential  benefits  of  a 
series  of  regional  seminars  would  not  be 
commensurate  with  the  additional 
expenditure  of  public  funds  and 
resources. 

State  of  California,  Department  of 
General  Services:  December  14:  H-84-8: 
As  to  the  addition  of  Federal  Motor 
Vehicle  Safety  Standard  222,  "Schoolbus 
Passenger  Seating  and  Crash 
Protection"  to  our  eva  uatiun  guidelines, 
in  all  cases  where  the/  ara  appropriate, 
the  safety  standard  is  enforced.  In  other 
instances,  FMVSS  20/;,  Occupant  Crash 
Protection  FMVSS  20},  Seat  Belt 
Assemblies,  and  FMVSS  210,  Seat  Belt 
Assembly  Anchorages  are  primary 
requirements.  As  part  of  California 
specifications,  we  alio  require 
completely  padded  feat  backs  and 
barriers  in  front  of  all  seats  not  shielded 
by  another  seat. 

Commonwealth  of  Pennsylvania, 
Office  of  General  Cou  nse.':  December  18: 
H-84-77:  Department  of  Transportation 
will  expand  enforcement  capabilities 
and  techniques  regarding  drunk  drivers. 
Some  police  officeis  have  been  trained 
in  the  use  of  gaze  nystagmus.  H-84-78: 
Is  encouraging  the  enforcement  system 
to  expand  blood  extraction  and  analysis 
capabilities  as  an  alternative  to  breath 
testing.  H~84-79:  Although  formal 
actions  regarding  DUI  holding  and 
release  policies  have  not  been 
undertaken,  we  could  easily  address  this 
issue  through  existing  and  planned 
training  efforts.  H-84-60:  Law  provides 
that  DUI  charges  cannot  be  reduced  or 
modified  at  the  preliminary  hearing  or 
arraignment  H-84-81:  Sixteen  judicial 
sessions  for  training  judges  will  be  held 


in  fiscal  year  1985.  H-84-82:  Maintains  a 
record  of  alcohol-related  motor  vehicle 
violations  for  a  period  of  7  years  from 
the  most  current  violation.  H-84-83  and 
-84:  Maintenance  of  records  of  DUI 
defendants  and  evaluation  of  (he 
defendants  is  addressed  through  the 
Court  Reporting  Network  which 
provides  a  uniform  client  evaluation 
system  in  all  67  counties  which  interface 
with  the  DOT  traffic  record  system.  The 
information  provided  to  the  judiciary 
prior  to  sentencing  enables  the  court  to 
make  a  well-informed  decision 
regarding  adjudication.  H-84-85:  The 
standardization  of  Accelerated 
Rehabilitation  Disposition  in 
conjunction  with  a  mandatory  minimum 
license  suspension  ensures  that  the 
diversionary  process  is  not  used  in  lieu 
of  other  punitive  sanctions.  H-84-S6: 
DOT  has  funded  a  project  designed  to 
provide  an  appropriate  and  cost- 
effective  DUI  offender  treatment 
program  for  use  with  both  adi.it  and 
juvenile  groups.  . 

Railroad — Boston  Ir  Maine 
Corporation.  Delaware  Gr  Hudson 
Railway  Company,  and  Maine  Central 
Railroad  Company:  December  10:  R-84- 
20:  Do  not  have  any  chrome  vanadium 
rail  in  their  track. 

Brotherhood  of  Locomotive  Engineers: 
December  17:  R-S3-40.  -41,  -53,  and -54: 
Has  attempted  to  elicit  an  industry-wide 
cooperative  labor-management  effort  to 
develop  an  effective,  humane  and 
equitable  solution  to  the  alcohol 
problem  that  has  plagued  the  railroad 
industry  for  over  a  century.  Desires  to 
prevent  the  problem  through  a  means  of 
education,  training,  awareness,  and  role 
modeling.  Prevention  programs  have 
been  successful  economically  for 
railroads.  Railroads  represented  at  the 
fune  7, 1984  meeting  of  the  National 
Steering  Committee  chose  the  name 
"Operation:  Red  Block"  as  the  unifying 
title  and  theme  of  a  national  campaign 
to  enlist  the  cooperative  support  of  both 
labor  and  management  in  preventing  on- 
the-job  alcohol  and  drug  use. 

Note. — Single  copies  of  these  response 
letters  are  available  on  written  request  to: 
Public  Inquiries  Section.  National 
Transportation  Safety  Board,  Washington, 
D.C.  20594.  Please  include  respondent's  name, 
date  of  letter,  and  recommendation  numberfs] 
in  your  request.  The  photocopies  will  be 
billed  at  a  cost  of  14  cents  per  page  ($1 
minimum  charge). 

H.  Ray  Smith.  |r.. 

Federal  Register  Liaison  Officer. 

December  27, 1984. 

(FR  Doc.  84-33960  Filed  12-31-84:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION  I 

Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on  Class  9 
Accidents;  Cancellation 

The  ACRS  Subcommittee  on  Class  9 
Accidents  scheduled  for  Januarj'  8. 1985, 
Room  1046, 1717  H  Street,  NW.. 
Washington,  DC  has  been  cancelled. 
This  notice  was  published  Friday. 
December  21. 1984  (49  FR  49738). 

Dated:  December  27, 1984. 
Morton  W.  Libarkin, 

A^sistanl  Executive  Director  for  Pmiecl 
Review. 

ire  Due.  84-33993  Filed  12-31-84;  8:4.H  am] 
(MLLINQ  COOE  7SWMI1-M 


Advisory  Committee  on  Reactor  ■ 
Safeguards,  Subcommittee  on 
Advanced  Reactors;  Reschedule 

The  ACRS  Subcommittee  on 
Advanced  Reactors  scheduled  for 
January  8. 1985  has  been  rescheduled  to 
February  5. 1985.  room  1167. 1717  H 
Street.  NW,  Washington.  DC. 

All  other  items  regarding  this  meeting 
remain  the  same  as  announced  in  the 
Federal  Register  published  Friday. 
December  21. 1984  (49  FR  49738)." 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Paul  Boehnert  (telephone  202/634-3267) 
between  8:15  a.m.  and  5:00  p.m.,  EST. 
Persons  planing  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 


L 

(.1984 


Dnled:  December  24, 

Morton  W.  Libarkin, 

Assistant  Executive  Director  for  Project 
Review. 

[I-R  Doc.  84-33994  Filed  12-31-84:  B:4.'S  am| 

BILLING  COOC  7590-01-M 


PROSPECTIVE  PAYMENT 
ASSESSMENT  COMMISSION 

Meeting  | 

Notice  is  hereby  given  of  a  meeting  of 
the  Prospective  Payment  Assessment 
Commission  scheduled  for  Wednesday 
January  16. 1985.  The  meeting  will 
convene  at  1:00  p.m.  in  the  Charles 
Room  of  the  L'Enfant  Plaza  Hotel, 


L'Enfant  Plaza.  Southwest,  Washington, 

D.C.,  and  will  be  open  to  the  public. 

Donald  A.  Young,  MD. 

Etecutive  Director. 

[FR  Doc.  84-33801  Filed  12-31-84:  8:45  am| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

I  Release  No.  23543  (70-7067)] 

Connecticut  Light  and  Power  Co.  and 
Western  Massachusetts  Electric  Co.; 
Proposal  to  Issue  S50  Million  of  Notes 
Under  Revolving  Euro-Note  Issuance 
Agreement;  Exception  From 
Competitive  Bidding 

December  21, 1984. 

The  Connecticut  Light  and  Power 
Company  ("CL&P ")  Selden  Street. 
Berlin.  Connecticuit,  06037,  and  Western 
Massachusetts  Electric  Company 
( 'WMECO"),  174  Brush  Hill  Avenue. 
West  Springfield,  Massachusetts  01089, 
subsidiaries  of  Northeast  Utilities 
("NU"),  a  registered  holding  company, 
have  made  a  proposal  to  this 
Commission  under  Sections  6  and  7  of 
the  Public  Utility  Holding  Company  Act 
of  1935  and  Rule  50(a)(5]  thereunder. 

In  order  to  provide  alternative 
methods  for  short-term  borrowing    I 
generally,  and  specifically  in  connection 
with  the  Millstone  3  project,  CL&P  and 
WMECO  propose  to  enter  into  a 
Revolving  Euro-Note  Issuance  Facility 
Agreement  ("Facility").  Under  the 
Facility,  the  companies  may  borrow  $50 
million  by  issuing  notes,  on  a  discounted 
net  proceeds  basis,  to  a  tender  panel 
("Panel")  of  foreign  banks;  or  they  may 
issue  notes  to  or  receive  advances  from 
a  syndicate  of  underwriting  banks. 

On  written  notice  to  a  Facility  Agent 
("Agent")  CL&P  may  issue  bearer  notes 
discounted  to  yield  up  to  $30  million, 
and  WMECO  up  to  $15  million  on  a  First 
come  basis,  for  a  term  not  to  exceed  six 
months,  and  not  redeemable  prior  to 
maturity.  The  Agent  will  offer  the  notes 
to  the  Panel  on  a  competitive  basis.  No 
bid  will  be  accepted  if  CL&P  or 
WMECO's  effective  cost  exceeds  the 
underwritten  price,  which  is  an  effective 
yield  of  V*%  per  annum  over  the  London 
Interbank  Offering  Rate  ("LIBOR").  To 
the  extent  that  bids  exceed  the 
underwritten  price,  members  of  a  foreign 
bcink  syndicate  must  purchase  the  notes 
at  that  price  in  proportion  to  their 
participation  in  the  Facility  or  make 
direct  unsecured  advances.  All  drawings 
under  the  facility  are  on  a  revolving 
basis,  within  the  term  of  the  facility,  and 
all  payments  must  be  certiflably  tax-h-ee 
to  the  holder.  If  either  CL&P  or  WMECO 


requests  a  drawing,  and  also  requests 
that  an  interim  loan  (limited  to  $15 
million)  be  made  from  the  date  of  its 
notice  of  drawing  to  the  date  when  the 
notes  are  to  be  sold  (currently  expected 
to  be  approximately  7  business  days), 
then  one  or  more  of  the  underwriting 
banks  may  agree  to  make  a  temporary 
advance  to  CL&P  or  WMECO,  as  the 
case  may  be,  for  the  interim  period  in 
advance  of  the  issuance  of  the  notes.  If 
such  an  advance  is  made,  the  elective 
interest  rate  for  the  first  such  advance 
would  be  at  the  prime  rate  as  defined. 
The  second  such  advance  would  bear 
interest  at  the  prime  rate  plus  a  margin 
of  0.625%  per  annum,  with  the  margin 
increasing  by  .0625%  per  annum  for  each 
subsequent  advance.  The  number  of 
advances  is  cumulative  during  the  term 
of  the  facility.  The  margin  will  be 
capped  at  1%  over  the  prime  rate. 

Either  company  may  cancel  the 
Facility  with  30  days  notice  if  the  sum  of 
CL&P's  notes  and  unused  credit  exceeds 
that  of  WMECO  by  a  minimum  of  3'/i. 
There  will  be  a  proportional 
underwriting  fee  of  V4%  per  annum  on 
the  daily  average  amount  drawn,  which 
is  payable  quarterly  in  arrears. 
Additionally,  CL&P  and  WMECO  will 
pay  a  %%  or  Vie%  one-time  fee  of  each 
underwriting  bank's  commitment, 
depending  on  whether  it  is  more  or  less 
than  $5  million,  respectively. 

CL&P  and  WMECO  have  requested  an 
exception  h-om  the  requirements  of  Rule 
50(b)  for  competitive  bidding,  as 
provided  in  Rule  50(a)(5)  regarding  the 
selection  of  the  agent  to  arrange  the 
facility,  and  the  pricing  mechanism  for 
the  issuance  of  notes,  because  it  is 
inappropriate  in  the  first  instance,  and 
the  conditions  of  Rule  50(a)(5]  are  met  in 
the  second. 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  January  22, 1985,  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549, 
and  serve  a  copy  on  the  applicants  at 
the  addresses  specified  above.  Proof  of 
service  (by  affidavit  or,  in  the  case  of  an 
attorney  at  law  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specincally  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
proposal,  as  Hied  or  as  it  may  be 
amended,  may  be  authorized. 
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For  the  Coouniuion.  by  the  Office  of  Public 
Utility  Regulation,  pursuant  to  delegated 

authority. 

|oha  WbeeUr. 

Secretary. 

|FR  Doc.  84-33986  Filed  12-31 -M:  (1:45  um\ 


SMALL  BUSINESS  AIMIINISTRATiON 

lUccnM  Na  01/01  03191 

Atlantic  Energy  Capital  Corp.;  FMing  of 
Application  for  Transfer  of  Ownership 
and  Control 

Notice  is  hereby  given  thai  dii 
application  has  been  filed  with  the 
Small  Business  Administration  (SBA], 
pursuant  to  §  107.601  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.601  (1984))  for 
transfer  of  ownership  and  control  of 
Atlantic  Energy  Capital  Corporation 
One  Post  Office  Square.  Suite  1760. 
Boston,  Massachusetts  02109,  a  Federal 
Licensee  under  the  Smnll  Business 
Investment  Act  of  1958.  as  amended  (15 
U.S.C.  611  et  seq.].  The  proposed 
transfer  of  control  of  Atlantic  Energy 
Capital  Corporation,  which  was  licensed 
July  27. 1982.  is  subject  to  the  prior 
written  approval  of  SBA. 

It  is  pro|X)sed  that  all  of  the 
outstanding  stock  of  Atlantic  Energy 
Capital  Corporation,  be  sold  by  Atlantic 
Energy  Investments  to  The  Orange 
Nassau  Companies.  Inc.  (TONCl). 

The  proposed  officers,  directors  and 
sole  shareholder  are  as  follows: 
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Matters  mvolved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  new 
management,  and  the  probability  of 
successful  operations  of  the  company 
under  their  management,  including 
adequate  profitability  and  financial 
soundness,  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  given  that  any  person  may, 
not  later  than  15  days  from  the  date  of 
publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
transfer  of  ownership  and  control  to  the 
Deputy  Associate  Administrator  for 
Investment.  Small  Business 
Administration,  1441  "L"  St.,  N'W  . 
Washington.  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Boston,  Massachusetts. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Drttcd:  December  20. 1984. 
Robert  G.  Linebetry, 
Deputy  Associate  Administrator  for 
Investment. 
(FK  Doc.  84-33980  Filed  12-ai-»4:  &45  am) 


I  Declaration  of  DIsastw  Loan  Area  No. 
21771 

Territory  of  Guam;  Declaration  of 
Disaster  Loan  Area 

The  Territory  of  Guam  constitutes  a 
disaster  area  because  of  severe  damage 
caused  by  Typhoon  Bill  which  occurred 
on  November  12. 1984.  Applications  for 
loans  for  physical  damage  may  be  filed 
until  the  close  of  business  on  February 
25. 1985.  and  for  economic  injury  until 
the  close  of  business  on  September  27. 
1985.  at  the  address  listed  below. 
Disaster  Area  4  Office.  Small  Business 


Administration,  77  Cadillac  Drive. 
Sacramento.  California  95825.  or  other 
locally  announced  locations. 
Interest  rates  are: 


Homaoonart  <m»\  cradN  avaitabia  alaMrtiara..- B.OOO 

Homaoaffiara  wrthout  cradM  avaSiHa  alMNtiara 4.000 

I  mUtt  crwM  avaiabia  aiaaarhata 8.000 

I  Mhout  cndH  avateUa  alaawtiaia _..  4.000 

I  (EKX.)  wMhoul  cracM  availaUa  alaaaihare.  4  000 
uviar  inon^roai  cparazaaooa  ncajovig  cnamaEaa 

and  "akgioua  organoatana) it  125 

The  number  assigned  to  this  disaster 
IS  217706  for  physical  damage  and  for 
economic  injury  the  number  is  624000. 

(Catalog  of  Federal  Domestic  Assistance 
Prnyram  Noa.  59002  and  59006) 

Dated:  December  28. 1064. 
Robert  B.  Webber. 
Acting  Admiinstralor. 
(FR  Doc.  84-33979  Filed  12-31-64:  6:45  am] 

BttUNO  coot  802S-01-II 


VETERANS  ADMINISTRATION 
Agency  Forms  Under  OMB  Review 

AGENCY:  Veterans  Administration, 
action:  Notice. 

The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  contains 
e.xtensions  and  a  revision  and  lists  the 
following  information:  (1)  The 
Department  of  Staff  Office  issuing  the 
form:  (2)  The  title  of  the  form:  (3)  The 
agency  form  number,  if  applicable:  (4) 
How  often  the  form  must  be  filled  out: 
(5)  Who  will  be  required  or  asked  to 
report:  (6)  An  estimate  of  the  number  of 
responses:  (7)  An  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form:  and  (8)  An  indication  of  whether 
s(;ction  3504(h)  of  Pub.  L.  96-511  applies. 

ADDRESSES:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
form  Patricia  Viers,  Agency  Clearance 
Officer  (732).  Veterans  Administration, 
810  Vermont  Avenue.  NW.  Washington. 
DC  20420.  (202)  389-2146,  Comments  and 
questions  about  the  items  on  the  list 
should  be  directed  to  the  VA's  OMB 
Desk  Officer,  Dick  Eisinger.  Office  of 
Management  and  Budget.  726  Jackson 
Place.  NW.  Washington.  DC  20503.  (202) 
395-73ia 

DATES:  Comments  on  the  information 
collections  should  be  directed  to  the 
OMB  Desk  Officer  within  60  days  of  this 
notice. 
Dated:  December  21, 1964. 


UMI 
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By  direction  of  the  Administralor. 

Dominick  Onorato, 

Associate  Deputy  Adtninittraturfor 
Information  Resources  Management. 

Extensions  I 

1.  Department  of  Veterans  Benefits 

2.  Request  for  Information  Concerning 
Unreimbursed  Family  Medical 
Expenses 

3.  VA  Form  21-8416a 

4.  On  occasion 

5.  Individuals  or  households 
6. 164.500  responses 

7.  41,125  hours 

8.  Not  applicable 

1.  Department  of  Veterans  Benefits 

2.  Application  for  Fee  Personnel 
Designation 

3.  VA  Form  26-6681 

4.  On  occasion 

5.  Individuals.or  households 

6.  5,600  responses 
7. 1,867  hours 
8.  Not  applicable 

1.  Department  of  Veterans  Benefits 

2.  Application  for  Automobile  or  Other 
Conveyance  and  Adaptive  Equipment 
(Under  38  U.S.C.  1901-1904) 

3.  VA  Form  21^502 

4.  On  occasion 

5.  Individuals  or  households 
6. 1.500  responses 

7.  375  hours 

6.  Not  applicable 

Revision 

1.  Department  of  Veterans  Benefits 

2.  Veteran's  Application  in  Acquiring 
Specially  Adapted  Housing  or  Special 
Home  Adaptation  Grant 

3.  VA  Form  26-4555 

4.  On  occasion 

5.  Individuals  or  households 
6. 1.800  responses         , 

7.  300  hours 

8.  Not  applicable 
[VR  Doc.  84-33934  Filed  t2-31-M:  8:45  am) 
MLLINO  COOE  tSaO-OI-W        j 

State  Homes  Program;  Veterans 
Nursing  Home;  Rifle,  CO;  Finding  of  No 
Significant  Impact 

The  Veterans  Administration  (VA| 
has  assessed  the  potential 
environmental  impacts  that  may  occur 
as  a  result  of  the  proposed  construction 
of  a  nursing  home  at  Rifle,  Colorado. 
This  project  is  being  considered  for 
federal  assistance  under  the  grants  to 
State  Homes  Program  and  involves  the 
construction  of  a  100-bed  nursing  home 
at  Rifle,  Colorado.  The  estimated  project 
cost  is  approximately  $3.4  million,  l^is 


is  a  magnitude  estimate  and  is  subject  to 
revisions. 

A  beneficial  impact  will  be  achieved 
through  the  addition  of  100  beds  which 
will  provide  health  care  service  to 
Colorado  veterans.  The  project  will  also 
provide  additional  employment  and 
income  to  the  local  area  surrounding  the 
facility. 

Construction  related  traffic  may  affect 
the  flow  of  nearby  traffic,  and 
construction  noise  associated  with  the 
development  of  the  new  nursing  home 
may  cause  annoyance  to  occupants  of 
adjacent  residences.  Complaints  about 
noise  usually  give  rise  to  a  controversial 
situation.  The  impact  of  dust  and  fumes 
that  will  exist  during  construction  will 
be  of  short  duration  lasting  only  during 
that  phase  of  project  development. 

VA  funding  of  this  project  is 
contingent  upon  agreement  by  the  State 
of  Colorado  that  the  following  actions 
will  be  completed  prior  to  construction: 
(a)  A  radiological  survey  will  be 
conducted  to  determine  the  exact 
concentration  of  radioactivity  present  at 
the  building  site  and  on  adjacent  land 
which  has  been  identified  as  an  area  of 
potentially  excessive  levels  of  radiation 
due  to  drainage  or  other  action;  (b)  in 
line  with  findings  of  that  survey,  as  well 
as  previously  collected  data,  action  will 
be  taken  to  remove  all  contaminated  soil 
from  both  the  building  site  and  all 
adjacent  ground  determined  by  a  health 
physicist  to  contain  any  significant  level 
of  radiation,  such  that  it  might  have  an 
adverse  effect,  short-term  or  long-term, 
upon  potential  residents  of  the  proposed 
nursing  home;  (c)  to  alleviate  excessive 
maintenance  for  the  proposed  facility  in 
an  area  where  soils  and  rock  are  highly 
erudible,  a  qualified  engineer  will  design 
suitable  drainage-control  structures, 
construction  of  which  will  be 
simultaneous  with  that  of  the  nursing 
home;  (d)  an  additional  confirmatory 
survey  will  be  conducted  following 
removal  of  contaminated  soil  and 
excavation,  but  before  pouring 
foundations,  to  verify  the  absence  of 
buried  tailings;  (e)  the  areas  of  relatively 
high  radioactivity  on  land  southeast  and 
southwe.st  of  the  building  site  must  be 
clearly  marked  to  prevent  inadvertent 
spreading  of  mill  tailings  through 
distiu-bance  of  the  contaminated  soil  in 
those  areas.  VA  funding  will  be  revoked 
if  these  conditions  are  not  met. 

In  relation  to  both  construction  and 
operation,  the  new  facility  will  be  built 
in  accordance  with  applicable  Federal. 
State,  and  local  air  quality  standards. 

The  significance  of  the  identified 
impacts  has  been  evaluated  relative  to 


the  considerations  of  both  context  and 
intensity,  as  defined  by  the  Council  on 
Environmental  Quality.  50  CFR  1508.27. 

This  Environmental  Assessment  has 
been  performed  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  Regulations 
§S  1501.3  and  1508.9.  Title  40,  Code  of 
Federal  Regulations.  A  "Finding  of  No 
Significant  Impact"  has  been  reached 
based  on  the  information  presented  in 
this  assessment. 

The  assessment  is  being  placed  for  a 
30-day  public  examination  at  the 
Veterans  Administration,  Washington, 
D.C.  Persons  wishing  to  examine  a  copy 
of  the  document  may  do  so  at  the 
following  office: 

Mr.  William  F.  Sullivan,  Director, 
Office  of  Environmental  Affairs 
{10A4A4),  Room  601,  Veterans 
Administration,  810  Vermont  Avenue. 
NW,  Washington,  D.C.  (202-389-3544). 
Questions  or  requests  for  single  copies 
of  the  Environmental  Assessment  may 
be  addressed  to  the  above  office. 

By  direction  of  the  Administrator. 

Duted:  December  24. 1983. 
Everett  Alvarez.  Jr., 
Deputy  Administrator. 
(FR  Doc.  84-33933  Filed  12-31-84:  8:45  am) 

BILUNO  COOE  •32IH>1-M 


Station  Committee  on  Educational 
Allowances;  Meeting 

Notice  is  hereby  given  pursuant  to 
Section  V,  Review  Procedure  and 
Hearing  Rules.  Station  Committee  on 
Educational  Allowances  that  on  January 
30. 1985.  at  10:00  a.m..  the  Winston- 
Salem  Regional  Offlce  Station 
Committee  on  Educational  Allowances 
shall  at  Room  742.  Federal  Building,  251 
North  Main  Street,  Winston-Salem. 
North  Carolina,  conduct  a  hearing  to 
determine  whether  Veterans 
Administration  beneflts  to  all  eligible 
persons  enrolled  in  Kemersville  Truck 
Driver  Training  School,  Inc.. 
Kemersville,  North  Carolina,  should  be 
discontinued,  as  provided  in  38  CFR 
21.4134.  because  a  requirement  of  law  is 
not  being  met  or  a  provision  of  the  law 
has  been  violated.  All  interested 
persons  shall  be  permitted  to  attend, 
appear  before,  or  file  statements  with 
the  Committee  at  that  time  and  place. 
December  24. 1984. 
Kenneth  E.  McDonald. 
Director. 
[FR  Doc.  84-33981  Filed  12-31-84;  8:45  am] 
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FEOCRAL  RESERVE  SYSTEM  (BOARD  OF 
GOVERNORS) 

TIME  AND  date:  11:00  a.m..  Monday. 
January  7. 1985. 

MACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  Zlst  Streets, 
NW..  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Building  proposals  regarding  the  Lot 
Angeles  Branch  of  the  Federal  Reserve 
Bank  of  Sdn  Francisco. 

2.  Study  of  federal  margin  regulations  (Public 
Docket  No.  R-0427).  (This  item  originally 
announced  for  a  closed  meeting  on  January 
2.1985.) 

3.  Personnel  actions  (appointments. 
promotions,  assignments,  reassignment*, 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

4.  Federal  Reserve  Bank  and  branch  director 
appointments.  (This  item  was  originally 
announced  for  a  closed  meeting  on  January 
2.1965.) 

5.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bax\k 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  December  28, 1984. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  84-33001  Filed  12-28-84;  3:22  p.m.J 

MJJMS  COOC  t210-01-M 


RAILROAD  RETIREMENT  BOARD 

Public  Meeting. 


Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  January  8, 1985,  9:00  a.m..  at 
the  Board's  meeting  room  on  the  8th 
floor  of  its  headquarters  building,  844 
North  Rush  Street.  Chicago,  Illinois. 
60611.  The  agenda  for  this  meeting 
follows: 

(1)  Proposed  Disability  Regulations  (Part  220) 

(2)  Amendment  of  §§  260.9(c)  and  320.39  of 
the  Board's  Regulations 

(3)  Proposed  Regulation  for  Lump-.Sum 
Payments 

(4)  Proposed  Changes  in  the  RULA 
Regulations  (U&Sl  Quality  Assurance  and 
Program  Integrity— Proposal  for  14-Day 
Registration) 

(5)  Emons  Industries  Appeal 

(6)  Relinquishment  of  Rights  in  Cases  Where 
a  Discharge  is  Claimed  to  Have  Been 
Wrongful 

(7)  Proposed  Regulations  on  RUIA 
Contributions  (Part  345) 

The  entire  meeting  will  be  open  to  the 
public  The  person  to  contact  for  more 
information  is  Beatrice  Ezerski. 
Secretary  to  the  Board.  COM  No.  312- 
751-4920.  FTS  No.  387-492a 

Dated:  December  27, 1984.  I 

Beatrice  Ezerski.  > 

Secretary-  to  the  Board.  ' 

[FR  Doc.  84-33752  Filed  li-28-84;  11:34  am) 


NUCIEAR  REGULATORY  COMMISSION  j 
DATE:  Weeks  of  December  31. 1984, 
January  7. 14.  and  21. 1985. 
PLACE:  Commissioners'  Conference 
Room.  1717  H  Street.  NW.  Washington. 
D.C 

STATUS:  Open  and  Closed. 
MATTERS  TO  BE  CONSIDERED: 
Week  of  December  31 
Thursday,  January  3 
2:00  p.m. 
Afflrmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  January  7— Tentative 
Tuesday,  January  8 
10:00  a.m. 
Continuation  of  12/18  briefing  and 
discussion  on  the  hearing  process  (Public 
Meeting) 
2.-00  p.m. 
Periodic  BrieHng  on  NTOLs  (Open/Portion 
may  be  Closed) 

Thursday,  January  10 
2:00  p.iB. 


Discussion/Possible  Vote  on  Proposed 
Amendments  to  10  CFR  Part  2  (Public 
Meeting) 
3:30  p.m. 
A^rmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  January  74— Tentative 

Monday,  January  14 

9:00  a.m. 
Discussion  of  Adjudication  Matters  Related 
to  Byron-1  (Closed— Ex.  10) 
10K)0  a.m. 
Discussion/Possible  Vote  on  Full  Power 
Operating  License  for  Byron-1  (Public 
Meeting) 
2:00  p.nL 
Proposed  Legislative  Package  on 
Regulatory  Reform  (Public  Meeting) 

Tuesday,  January  IS 

lOKna.m. 
Discussion  of  Adjudiction  Matters  Related 
to  Catawba-1  (Closed— Ex.  10) 
2:00  p.m. 
Discussion/Possible  Vote  on  Full  Power 
Operating  License  for  Catawba-1  (Public 
Meeting) 

Wednesday.  January  18 

10:00  a.m. 
Discussion  of  1985  Policy  and  Planning 
Guidance  (Public  Meeting) 

Thursday,  January  17 

2:00  p.m. 
Afflrmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  January  21 — Tentative 
Tuesday,  January  22 
2.-00  p.m. 
Quarterly  Briefing  on  Safety  Coal 
Evaluation  Report  (Pubhc  Meeting) 

Wednesday.  January  23 
10:00  a.m. 
Afflrmation  Meeting  (Public  Meeting)  (if 
needed) 

TO  VERIFY  THE  STATUS  OF  MEETINGS 
CALL  (RECORDING)— (202)  634-1498. 

CONTACT  PERSON  FOR  MORE 

information:  Julia  Corrado  (202)  634- 

1410. 

George  T.  Mazuzan, 

Office  of  the  Secretary. 

(FR  Doc.  84-34012  Filed  12-28-84;  4:21  pmj 
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SYNTHETIC  FUELS  CORPORATION 

Meeting  of  The  Comprehensive  Strategy 
Committee  of  the  Board  of  Directors. 
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entity:  United  States  Synthetic  Fuels 
Corporation.  I 

action:  Notice  of  meeting. 

summary:  Interested  niembers  of  the 
public  are  invited  to  attend  and  observe 
a  meeting  of  the  Comprehensive 
Strategy  Committee  ef  the  Board  of 
Directors  of  the  United  States  Synthetic 
Fuels  Corporation  to  be  held  at  the  time, 
date  and  place  specified  below.  This 
public  announcement  it  made  pursuant 
to  the  open  meeting  requirements  of 
section  116{n{l)  of  the  Energy  Security 
Act  (9  Stat.  611.  637;  42  U.S.C.  8701. 
8712(n{l)-  During  the  meeting,  the 
Committee  may  consider  a  resolution  to 
close  a  portion  of  the  meeting  pursuant 
to  section  116(0  of  the  said  Act. 
matters  to  be  considered: 

Open  Session 

1.  Discussion  of  Draft  Statement  on 
Objectives  and  Premises  of  Corporation 
Program/Strategy. 

TIME  AND  date:  2:00  p.m..  January  2, 

1985. 

place:  U.S.  Synthetic  Fuels  Corporation, 

2121  K  Street.  NW..  Room  503. 

Washington.  D.C.  20586. 

person  to  contact  for  more 

information:  If  you  have  any  questions 

regarding  this  meeting,  please  contact 

Mr.  Owen  J.  Malone,  Assistant 

Secretary,  at  (202)  822-6341. 

United  States  Synthetic  Fuels  Corporation. 

Leonard  Rawicz, 

Acting  General  Counsel  and  Secretary. 

December  27, 1984. 

(FR  Doc.  84-33946  Filed  12-28-84;  11:45  am] 
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DEPARTMENT  OF  ENERGY 

10  CFR  Part  903 

Proeedures  for  PutiHc  Participation  in 
Pow«r  and  Transmiasion  Rata 
A<^uatmanta  and  ExtenaioTta 

AQCNCV:  Department  of  Energy. 
ACnON:  Proposed  revision  to       , 
regulations. 

SUMMANV:  Notice  is  given  of  proposed 
revisions  in  existing  regulations  which 
appear  in  10  CFR  Part  903  concerning 
procedures  for  public  participation  in 
power  and  transmission  xate 
adjustments  and  extensions  for  four 
Power  Marketing  Administrations 
(PMAs)  of  the  Department  of  Energy: 
The  Alaska  Power  Administration, 
Southeastern  Power  Administration, 
Southwestern  Power  Administration. 
and  Western  Area  Power 
Administration.  The  Bonneville  Power 
Administration  is  not  included  because 
the  Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act.  Pub.  L 
96-501  (December  5, 1980).  establishes 
unique  procedural  requirements  for 
Bonneville  rate  adjustments.  Revisions 
in  the  regulations  are  necessary  to 
conform  to  the  delegations  of  authority 
by  the  Secretary  of  Energy  in  Delegation 
Order  No.  0204-108.  48  FR  55664 
(December  14. 1983).  Other  changes  are 
made  to  simplify  the  regulations  and 
allow  more  flexibility  in  their 
application.  The  regulations  govern  the 
development  of  rate  proposals  by  the 
Administrators  of  the  four  PMAs  and 
the  confirmation  and  approval  of  rates 
on  an  interim  basis  by  the  Deputy 
Secretary. 

DATES:  Written  comments  should  be 
received  on  or  before  March  4. 1985. 
ADDRESSES:  Written  comments  should 
be  submitted  to:  Director,  Office  of 
Power  Marketing  Coordination. 
Department  of  Energy.  CE-90, 1000 
Independence  Avenue.  SW, 
Washington,  D.C.  20585. 
FOR  FURTHER  INFORMATIOM  CONTACT. 
J.  Emerson  Harper.  Office  of  Power 
Marketing  Coordination.  Department  of 
Energy.  CE-90. 1000  Independence 
Avenue,  SW..  Washington,  DC.  20585, 
(202)  252-1040. 

SUPPtXMENTARY  INFORMATION:  The 
existing  regulations  in  10  CFR  Part  903, 
Subpart  A,  set  forth  the  procedures  for 
public  participation  in  the  development 
of  power  and  transmission  rates  for  the 
Alaska.  Southeastern.  Southwestern  and 
Western  Area  Power  Administrations. 
The  Bonneville  Power  Administration  is 
not  included  because  section  7  of  the 
Pacific  Northwest  Electric  Power 


Planning  and  Conservation  Act.  Pub.  L 
96-501  (December  5, 1980).  establishes 
unique  procedural  requirements  for 
Bonneville  rate  adjustments. 

The  existing  regulations  were 
published  in  the  Federal  Register  on 
December  31. 1980  (44  FR  86983).  They 
supplement  Delegation  Order  No.  0204- 
33,  which  became  effective  January  1, 
1979.  That  delegation  order,  among  other 
things,  authorized  the  Assistant 
Secretary  for  Conservation  and 
Renewable  Energy  (originally  the 
Assistant  Secretary  for  Resource 
Applications)  to  develop  power  and 
traitsmission  rates,  acting  by  and 
through  the  Administrators  of  the  power 
marketing  administrations  (PMAs).  and 
to  confirm,  approve  and  place  such  rates 
into  effect  on  an  interim  basis.  The 
Federal  Energy  Regulatory  Commission 
(FERC)  was  given  the  authority  to 
confirm  and  approve  such  rates  on  a 
final  basis  or  to  disapprove  them. 

Delegation  Order  No.  0204-108.  which 
became  effective  on  December  14. 1983 
(48  FR  55664).  replaced  Delegation  Order 
No.  0204-33.  Among  other  changes  the 
new  delegation  order  gave  the  authority 
to  confirm  and  approve  rates  on  an 
interim  basis  to  the  Deputy  Secretary 
rather  than  the  Assistant  Secretary; 
provided  that  rates  would  be  developed 
by  the  Administrators;  authorized  the 
Administrators  to  submit  rates  to  the 
FERC  for  confirmation  and  approval  on 
a  final  basis  without  prior  confirmation 
and  approval  on  an  interim  basis:  gave 
the  Administrators  the  authority  to  put 
rates  for  short-term  sales  into  effect  on  a 
Hnal  basis;  and  required  a  certification 
by  the  Administrator  that  the  rate  is 
consistent  with  applicable  law  and  is 
the  lowest  possible  rate  to  customers 
consistent  with  sound  business 
principles.  The  proposed  revisions  to 
Part  903  incorporate  these  changes. 

The  proposed  regulations  also  make 
several  changes,  based  on  four  years  of 
experience  with  the  existing  procedures, 
primarily  for  the  purpose  of  simplifying 
the  regulations  and  providing  more 
flexibility  in  their  application.  The 
following  are  the  principal  changes:  The 
minimum  consultation  and  comment 
period  in  i  903.14  for  major  rate 
adjustments  has  been  reduced  from  90 
days  to  45  days;  and  the  minimum  30- 
days  for  the  comment  period  for  minor 
rate  adjustments  in  §  903.14  and  for 
revised  Proposed  Rates  in  \  903.18  has 
been  eliminated.  Subsection  (c)  has 
been  added  to  both  §  903.15  and  %  903.16 
authorizing  the  Administrator  to 
dispense  with  public  information  forums 
and  public  comment  forums  if  he  or  she 
determines  that  there  is  no  interest  in 
holding  them.  A  provision  for  informal 


public  meetings  for  minor  rale 
adjustments  has  been  added.  Rales  for 
short  term  sales  are  exempted  from  the 
regulations  at  the  discretion  of  the 
Administrator.  The  defined  terms 
"Minor  new  service,"  "New  service," 
"Revised  Proposed  Rates"  and 
"Proposed  Substitute  Rates"  have  been 
deleted.  The  definition  of  "Rate"  has 
been  revised  to  delete  the  reference  to 
surcharges  and  discounts.  A  sentence 
has  been  added  explaining  that  FERC 
confirmation  of  a  higher  Substitute  Rate 
on  a  final  basis  constitutes  final 
confirmation  of  the  lower  Provisional 
Rate  during  the  interim  period,  that  it 
was  in  effect.  The  provisions  relating  to 
refimds  have  been  simplified.  The 
authority  of  the  Deputy  Secretary  to 
extend  rates  on  a  temporary  basis 
pending  further  proceedings  has  been 
recognized. 

Persons  interested  in  commenting  on 
the  proposed  regulations  may  do  so  by 
submitting  written  comments  to  the 
Director  of  the  Office  of  Power 
Marketing  Coordination  at  the  address 
shown  above  within  sixty  days  of  the 
date  this  notice  is  published  in  the 
Federal  Register. 

Executive  Order  12291 

Under  the  provisions  of  section  3  of 
Executive  Order  12291,  dated  February 
17. 1981,  a  Regulatory  Impact  Analysis 
must  be  made  prior  to  the  publication  of 
a  major  rule.  The  proposed  revision  of 
the  regulations  are  of  technical  nature 
and  simplify  procedural  requirements 
applicable  to  the  development  of  rates. 
They  are  considered  to  be  non-major 
rules  within  the  meaning  of  the 
Executive  Order.  Regulations  relating  to 
the  sale  of  electrical  power  by  the 
various  power  marketing 
administrations  have  been  exempted  by 
the  Office  of  Management  and  Budget 
(0MB)  from  prepromulgation  review  by 
that  agency.  Accordingly,  no  clearance 
of  these  proposed  regulations  by  OMB  is 
required. 

Regulatory  Flexibility  Act 

Pursuant  to  sections  601  and  603  of  the 
Regulatory  Flexibility  Act  of  1980  (16 
U.S.C.  601,  et  seq.)  each  agency  when 
required  to  publish  a  general  notice  of 
proposed  rulemaking  for  any  proposed 
rule  shall  prepare  for  public  comment  an 
initial;  Regulatory  Flexibility  Analysis  to 
describe  the  impact  of  the  proposed  rule 
on  small  entities.  Under  section  601(2)  of 
this  Act,  "rates",  "prices"  or  "practices" 
"relating  to  rates  and  prices."  as  used  in 
this  Act,  are  not  considered  rules  for 
purposes  of  the  Act.  The  proposed 
regulations  establish  revised  procedures 
and  practices  for  the  development  of 
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rates  at  which  power  is  sold  by  the 
power  marketing  administrations.  It 
follows  that  the  regulations  are  exempt 
from  the  Act.  Accordingly,  no  regulatory 
flexibility  analysis  is  required. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act.  44 
U.S.C.  3501-3520  (1982)  requires  that 
certain  information  collection 
requirements  be  approved  by  the  Office 
of  Management  and  Budget  before 
information  is  demanded  of  the  public. 
OMB  has  issued  a  final  rule  controlling 
Paperwork  Burdens  on  the  Public,  48  FR 
13666  (March  31. 1983).  Ample 
opportunity  is  provided  in  the  proposed 
rules  for  the  interested  public  to 
participate  with  the  power  marketing 
administrations  in  the  development  of 
rates.  Nevertheless,  this  is  at  their  sole 
election.  There  is  no  requirement  that 
members  of  the  public  participating  in 
the  development  of  rates  supply 
information  about  themselves  to  the 
Government.  It  follows  that  the 
proposed  regulations  are  exempt  from 
the  Paperwork  Reduction  Act. 

List  of  Subjecto  in  10  CFR  Part  903 

Electric  power  rates. 

Issued  at  Washington.  O.C.  12-20, 1984. 
Uanny ).  Boggt, 
Deputy  Secretary. 

Accordingly,  Title  id,  Part  903  is 
"proposed  to  be  revised  to  read  as  set 
forth  below: 

PART  903— POWER  AND 
TRANSMISSION  RATES 

Subpart  A— Procedures  for  Public 
Participation  In  Power  and  Transmission 
Rate  Adjustments  and  Extensions  for  the 
Alaska,  Souttieastcrn,  Souttiweetem,  and 
Western  Area  Power  Administrations 

Sec. 

903.1  Purpose  and  scope:  application. 

903.2  Definitions. 

903.11     Advance  announcement  of  rate 
adjustment. 

903.13  Notice  of  proposed  rates. 

903.14  Consultation  and  comment  period. 

903.15  Public  information  forums. 

903.16  Public  comment  forums. 

903.17  Informal  public  meetings  for  minor 
rate  adjustments. 

903.18  Revision  of  proposed  rates. 

903.21  Completion  of  rate  development: 
provisional  rates. 

903.22  Final  rate  aiiproval. 

903.23  Rate  extensions. 

Authority:  Sees.  301(b).  302(a),  and  644  of 
Department  of  Energy  Organization  Act.  Pub. 
L.  95-91  (42  U.S.C.  7101  et  seq.);  section  5  of 
the  Flood  Control  Act  of  1944  (16  U.S.C.  825s) 
the  Reclamation  Act  of  1902  (43  U.S.C.  372  el 
seq.),  as  amended  and  supplemented  by 
subsequent  enactments,  particularly  section 
9(c)  of  the  Reclamation  Project  Act  of  1939 
(43  U.S.C.  485h(c)):  and  the  Acts  specifically 


applicable  to  individual  projects  or  power 
systems. 

{  903. 1    Purpose  and  scope;  application. 

(a)  Except  as  otherwise  provided 
herein,  these  regulations  establish 
procedures  for  the  development  of 
power  and  transmission  rates  by  the 
Administrators  of  the  Alaska. 
Southeastern,  Southwestern,  and 
Western  Area  Power  Administrations; 
for  the  providing  of  opportunities  for 
interested  members  of  the  public  to 
participate  in  the  development  of  such 
rates;  for  the  confirmation,  approval, 
and  placement  in  effect  on  an  interim 
basis  by  the  Deputy  Secretary  of  the 
Department  of  Energy  of  such  rates;  and 
for  the  submission  of  such  rates  to  the 
Federal  Energy  Regulatory  Commission 
with  or  without  prior  interim  approval. 
These  regulations  supplement 
Delegation  Order  No.  0204-108  of  the 
Secretary  of  Energy,  which  was 
published  in  the  Federal  Register  and 
became  effective  on  December  14, 1983 
(48  FR  55664),  with  respect  to  the 
activities  of  the  Deputy  Secretary  and 
the  Administrators. 

(b)  These  procedures  shall  apply  to  all 
power  and  transmission  rate  adjustment 
proceedings  for  the  Power  Marketing 
Administrations  (PMAs)  which  are 
commenced  after  these  regulations 
become  effective  or  were  in  process  on 
the  effective  date  of  these  regulations, 
but  for  which  the  FERC  had  not  issued 
any  substantive  orders  on  or  before 
December  14, 1983.  These  procedures 
supersede  "Procedures  for  Public 
Participation  in  Power  and  Transmission 
Rate  Adjustments  and  Extensions  for 
the  Alaska.  Southeastern,  Southwestern, 
and  Western  Area  Power 
Administrations"  published  in  45  FR 
86983  (December  31, 1980)  and  amended 
at  46  FR  6864  (January  22. 1981)  and  46 
FR  25427  (May  7, 1981). 

(c)  Except  to  the  extent  deemed 
appropriate  by  the  Administrator,  these 
procedures  are  not  applicable  to  rates 
for  short  term  sales  of  capacity,  energy. 
or  transmission  service. 

§  903.2    Definitions. 
As  used  herein — 

(a)  "Administrator"  means  the 
Administrator  of  the  PMA  whose  rate  is 
involved  in  the  rate  adjustment,  or 
anyone  acting  in  such  capacity. 

(b)  "Department"  means  the 
Department  of  Energy,  including  the 
PMAs  but  excluding  the  Federal  Energy 
Regulatory  Commission. 

(c)  "Deputy  Secretary"  means  the 
Deputy  Secretary  of  the  Department  of 
Energy,  or  anyone  acting  in  such 
capacity. 


(d)  "FERC"  means  the  Federal  Energy 
Regulatory  Commission. 

(e)  "Major  rate  adjusbnent"  means  a 
rate  adjustment  other  than  a  minor  rate 
adjustment. 

(f)  "Minor  rate  adjustment"  means  a 
rate  adjustment  which  (1)  will  produce 
less  than  1  percent  change  in  the  annual 
revenues  of  the  power  system  or  (2)  is 
for  a  power  system  which  has  either 
annual  sales  normally  less  than  100 
million  kilowatthours  or  an  installed 
capacity  of  less  than  20,000  kilowatts. 

(g)  "Notice"  means  the  statement 
which  informs  customers  and  the 
general  public  of  Proposed  Rates  or 
proposed  rate  extensions,  opportunities 
for  consultation  and  comment,  and 
public  forums.  The  Notice  shall  be  by 
and  effective  on  the  date  of  publication 
in  the  Federal  Register.  Whenever  a 
time  period  is  provided,  the  date  of 
publication  in  the  Federal  Register  shall 
determine  the  commencement  of  the 
time  period,  unless  otherwise  provided 
in  the  Notice.  The  Notice  shall  include 
the  name,  address,  and  telephone 
number  of  the  person  to  contact  if 
participation  or  further  information  is 
sought. 

(h)  "Power  Marketing  Administration 
or  "PMA"  means  the  Alaska  Power 
Administration,  Southeastern  Power 
Administration,  Southwestern  Power 
Administration,  or  Western  Area  Power 
Administration. 

(i)  "Power  system"  means  a 
powerplant  or  a  group  of  powerplants 
and  related  facilities,  including 
transmission  facilities,  or  a  transmission 
system,  that  the  PMA  treats  as  one  unit 
for  the  purposes  of  establishing  rates 
and  demonstrating  repayment. 

(j)  "Proposed  Rate"  means  a  rate 
revision  or  a  rate  for  a  new  service 
which  is  under  consideration  by  the 
Department  on  which  public  comment  is 
invited. 

(k)  "Provisional  Rate"  means  a  rate 
which  has  been  confirmed,  approved, 
and  placed  in  effect  on  an  interim  basis 
by  the  Deputy  Secretary. 

(1)  "Rate"  means  the  monetary  charge 
or  the  formula  for  computing  such  a 
charge  for  any  electric  service  provided 
by  the  PMA.  including  but  not  limited  to 
charges  for  capacity  (or  demand), 
energy,  or  transmission  service; 
however,  it  does  not  include  leasing 
fees,  service  facility  charges,  or  other 
types  of  facility  use  charges.  A  rate  may 
be  set  forth  in  a  rate  schedule  or  in  a 
contract. 

(m)  "Rate  adjustment"  means  a 
change  in  an  existing  rate  or  rates,  or 
the  establishment  of  a  rate  or  rates  for  a 
new  service.  It  does  not  include  a 
change  in  rate  schedule  provisions  or  in 
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contract  tenns,  other  than  change*  in  the 
price  per  unit  of  service,  nor  does  it 
include  changes  in  the  monetary  charge 
pursuant  to  a  formula  stated  in  a  rate 
schedule  or  a  contract. 

(n)  "Rate  schedule"  means  a 
document  identified  as  a  ''rate 
schedule,"  "scheduie  of  rates,"  or 
"schedule  rate'  which  designates  the 
rate  or  rates  applicable  to  a  class  of 
service  specified  therein  and  may 
contain  other  terms  and  conditions 
relating  to  the  service. 

(o)  "Short  term  sales"  means  sales 
that  last  for  no  longer  than  one  year. 

(p)  "Sub.-<titute  Rate"  means  a  rate 
which  has  b«en  developed  in  place  of 
the  rate  tht;  was  disapproved  by  the 
FERC 


9  903.14    ConsuRaHon  snd  cemmant 


fM3.ll    Adwicat 
adtustmant 

The  Administrator  may  announce  that 
the  deveu'pmep.t  of  rates  for  a  new 
sendee  or  revised  rates  for  an  existing 
service  is  under  consideration.  The 
announcement  shall  contain  pertinent 
infonnation  relevant  to  the  rate 
adjustment.  The  announcement  may  be 
through  direct  contact  with  customers, 
at  public  meetings,  by  press  release,  by 
newspaper  advertisement,  and/or  by 
Faderal  Register  publication.  Written 
comments  relevant  to  rate  policy  and 
design  and  to  the  rate  adjustment 
process  may  be  submitted  by  interested 
parties  in  response  to  the 
announcement.  Any  comments  received 
shall  be  considered  in  the  development 
of  Proposed  Rates. 

9903.13    Notic*  of  proposed  rates. 

(a)  The  Administrator  shall  give 
Notice  that  Proposed  Rates  have  been 
prepared  and  are  under  consideration. 
The  Notice  shall  include: 

(1)  The  Proposed  Rates: 

(2)  An  explanation  of  the  need  for  and 
derivation  of  the  Proposed  Rates: 

(3)  The  locations  at  which  data, 
studies,  repoorts,  or  other  documents 
used  in  developing  the  Proposed  Rates 
are  available  for  inspection  and/or 
copying; 

(4)  The  dates,  times,  and  locations  of 
any  inititally  scheduled  public  forums: 
and 

(5)  Addresses  to  which  written 
comments  relative  to  the  Proposed  Rates 
and  requests  to  be  informed  of  FERC 
actions  concerning  the  rates  may  be 
submitted. 

(b)  Upon  request,  customers  of  the 
power  system  and  other  interested 
persons  will  be  provided  with  copies  of 
the  principal  documents  used  in 
developing  the  Proposed  Rates. 


All  interested  persons  will  have  the 
opportunity  to  consult  with  and  obtain 
information  from  the  PMA.  to  examine 
backup  data,  and  to  make  suggestions 
for  modification  of  the  Proposed  Rates 
for  a  period  ending  (a)  45  days  after  the 
Notice  of  Proposed  Rates  is  published  in 
the  Federal  Registar.  in  the  case  of 
major  rate  adjustments,  except  that  such 
periods  may  be  shortened  for  good 
cause  shown:  (b)  15  days  after  written 
answer  is  provided  pursuant  to 
S  903.15(b)  hereof:  (c)  15  days  after  the 
close  of  the  last  public  forum:  or  (d)  such 
other  time  as  the  Administrator  may 
designate:  whichever  is  later.  For  minor 
rate  adjustments  the  consultation  and 
comment  period  shall  be  for  such  period 
as  the  Administrator  shall  designate.  At 
any  time  during  this  period,  interested 
persons  may  submit  written  comments 
to  the  PMA  regarding  the  Proposed 
Rates.  The  Administrator  may  also 
provide  additional  time  for  the 
submission  of  written  rebuttal 
comments.  All  written  comments  shall 
be  available  at  a  designated  location  for 
inspection,  aiid  copies  also  will  be 
furnished  on  request  for  which  the 
Administrator  may  assess  a  fee.  Prior  to 
the  action  described  in  i  903.21,  the 
Administrator  may,  by  appropriate 
announcement  postpone  any  procedural 
date  ur  make  other  procedural  changes. 
The  Administrator  shall  maintain,  and 
distribute  on  request,  a  list  of  interested 
persons. 

9903.1S    PutiNc  Infonnation  forum*. 

(a)  One  or  more  public  information 
forums  shall  be  held  for  major  rate 
adjustments,  except  as  otherwise 
provided  in  paragraph  (c)  of  this  section, 
and  may  be  held  for  minor  adjustments, 
to  explain,  and  to  answer  questions 
concerning,  the  Proposed  Rates  and  the 
basis  of  and  justification  for  proposing 
such  rates.  The  number,  dates,  and 
locations  of  such  forums  will  be 
determined  by  the  Administrator  in 
accordance  with  the  anticipated  or 
demonstrated  interest  in  the  Proposed 
Rates.  Notice  shall  be  given  in  advance 
of  such  forums.  A  public  information 
forum  may  be  combined  with  a  public 
comment  forum  held  in  accordance  with 
9  903.16. 

(b)  The  Administrator  shall  appoint  a 
forum  chairperson.  Questions  raised  at 
the  forum  concerning  the  Proposed 
Rates  and  the  studies  shall  be  answered 
by  PMA  representatives  at  the  forum,  at 
a  subsequent  forum,  or  in  writing  at 
least  15  days  before  the  end  of  the 
consultation  and  comment  period. 
However,  questions  that  involve 
voluminous  data  contained  in  the  I^IA 


records  may  be  answered  by  providing 
an  opportunity  for  consultation  and  for  a 
review  of  the  records  at  the  PMA 
offices.  As  a  minimum,  the  proceedings 
of  the  forum  held  at  the  principal 
location  shall  be  transcribed.  Copies  of 
all  documents  introduced,  and  of 
questions  and  written  answers  shall  be 
available  at  a  designated  location  for 
inspection  and  copies  will  be  furnished 
by  the  Administrator  on  request,  for 
which  a  fee  may  be  assessed.  Copies  of 
the  transcript  may  be  obtained  from  the 
transcribing  service. 

(c)  No  public  information  foniiti  ne^d 
be  held  for  major  rate  adjustments  if  ti^e 
Administrator  determines  that  there  is 
no  significant  interest  in  holding  one. 

9  903.16    Public  commant  forum*. 

(a)  One  or  more  public  comment 
forums  shall  be  held  for  major  rate 
adjustments,  except  as  otherwise 
provided  in  paragraph  (c)  of  this  section, 
and  may  be  held  for  minor  rate 
adjustments,  to  provide  interested 
persons  an  opportunity  for  oral 
presentation  of  views,  data,  and 
arguments  regarding  the  Proposed 
Rates.  The  number,  dates,  and  locations 
of  such  forums  will  be  determined  by 
the  Administrator  in  accordance  with 
the  anticipated  or  demonstrated  interest 
in  the  Proposed  Rates.  Notice  shall  be 
given  at  least  30  days  in  advance  of  the 
first  comment  forum  at  each  location 
and  shall  include  the  purpose,  date, 
time,  place,  and  other  information 
relative  to  the  forum,  as  well  as  the 
locations  where  pertinent  documents, 
are  available  for  examination  and/or 
copying. 

(b)  The  Administrator  shall  designate 
a  forum  chairperson.  At  the  forum,  PMA 
representatives  may  question  those 
persons  making  oral  statements  and 
comments.  The  chairperson  shall  have 
discretion  to  establish  the  sequence  of 
the  time  limits  for  oral  presentations  and 
to  determine  if  the  comments  are 
relevant  and  noncumulative.  Forum 
proceedings  shall  be  transcribed.  Copies 
of  all  documents  introduced  shall  be 
available  at  a  designated  location  for 
inspection,  and  copies  shall  be  furnished 
on  request  for  which  the  Administrator 
may  assess  a  fee.  Copies  of  the 
transcript  may  be  obtained  from  the 
transcribing  service. 

(c)  No  public  comment  forum  need  be 
held  for  major  rate  adjustments  if  the 
Administrator  determines  that  there  is 
no  significant  interest  in  holding  one. 

§903.17    Informal  public  meetings  for 
minor  rate  adjustments. 

In  lieu  of  public  information  or 
comment  forums  in  conjunction  with  a 


minor  rata'i 
meetings  m 
appropriate 
informal  mi 
Notice  or  a 
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minor  rate  adjustment,  informal  public 
meetings  may  be  held  if  deemed 
appropriate  by  the  Administrator.  Such 
informal  meetings  will  not  require  a 
Notice  or  a  transcription. 

S  903.18    Revision  of  proposed  rates. 

During  or  after  the  consultation  and 
comment  period  and  review  of  the  oral 
and  written  comments  on  the  Proposed 
Rates,  the  Administrator  may  revise  the 
Proposed  Rates.  If  the  Administrator 
determines  that  further  public  comment 
should  be  invited,  the  Administrator 
shall  afford  interested  persons  an 
appropriate  period  to  submit  further 
written  comments  to  the  PMA  regarding 
the  revised  Proposed  Rates.  The 
Administrator  may  convene  one  or  more 
additional  public  information  and/or 
public  comment  forums.  The 
Administrator  shall  give  r^otice  of  any 
such  additional  forums. 


ve  No 

5.       j 


9  903.21    Completion  of  rate  development; 
provisional  rates. 

(a)  Following  completion  of  the 
consultation  and  comment  period  and 
review  of  any  oral  and  written 
comments  on  the  Proposed  Rates,  the 
Administrator  may:  (1)  Withdraw  the 
proposal;  (2)  develop  rates  which  in  the 
Administrator's  and  the  Deputy 
Secretary's  judgment  should  be 
confirmed,  approved,  and  placed  into 
effect  on  an  interim  basis;  or  (3)  develop 
rates  which  in  the  Administrator's 
judgment  should  be  conHrmed, 
approved,  and  placed  into  effect  by  the 
F'ERC  on  a  fmal  basis  without  being 
placed  into  effect  on  an  interim  basis.  A 
statement  shall  be  prepared  and  made 
available  to  the  public  setting  forth  the 
principal  factors  on  which  the  Deputy 
Secretary's  or  the  Administrator's 
decision  was  based.  The  statement  shall 
include  an  explanation  responding  to 
the  major  comments,  criticisms,  and 
alternatives  offered  during  the  comment 
period.  The  Administrator  shall  certify 
that  the  rates  are  consistent  with 
applicable  law  and  that  they  are  the 
lowest  possible  rates  to  customers 
consistent  with  sound  business 
principles.  The  rates  shall  be  submitted 
promptly  to  the  FERC  for  conHrmation 
and  approval  on  a  final  basis. 

(b)  The  Deputy  Secretary  shall  set  the 
effective  date  for  the  Provisional  Rates. 

(c)  The  effective  date  may  be  adjusted 
by  the  Administrator  to  coincide  with 
the  beginning  of  the  next  billing  period 
following  the  effective  date  set  by  the 
Deputy  Secretary  for  the  Provisional 
Rates. 

(d)  Provisional  Rates  shall  remain  in 
effect  on  an  interim  basis  until:  (1)  They 
are  confirmed  and  approved  on  a  Hnal 
basis  by  the  FERC  (2)  they  are 


disapproved  and  the  rates  last 
previously  confirmed  and  approved  on  a 
final  basis  become  effective,  (3)  they  are 
disapproved  and  higher  Substitute  Rates 
a^e  confirmed  and  approved  on  a  fmal 
oasis  and  placed  in  effect  by  the  FERC, 
(4)  they  are  disapproved  and  lower 
Substitute  Rates  are  confirmed  and 
approved  on  a  final  basis  by  the  FERC. 
or  (5)  they  are  superseded  by  other 
Provisional  Rates  placed  in  effect  by  the 
Deputy  Secretary,  whichever  occurs 
first. 

S  903.22    Final  rate  approval. 

(a)  Any  rate  submitted  to  the  FERC  for 
confirmation  and  approval  on  a  final 
basis  shall  be  accompanied  with  such 
supporting  data,  studies,  and  documents 
as  the  FERC  may  require:  and  also  the 
transcripts  of  forums;  written  answers  to 
questions:  written  comments;  the 
Administrator's  certification;  and  the 
statement  of  principal  factors  leading  to 
the  decision.  The  FERC  shall  also  be 
furnished  a  listing  of  those  customers 
and  other  participants  in  the  rate 
proceeding  who  have  requested  they  be 
informed  of  FERC  action  concerning  the 
rates. 

(b)  If  the  FERC  confirms  and  approves 
Provisional  Rates  on  a  final  basis,  such 
confirmation  and  approval  shall  be 
elective  as  of  the  date  such  rates  were 
placed  in  effect  by  the  Deputy  Secretary, 
as  such  date  may  have  been  adjusted  by 
the  Administrator.  If  the  FERC  confirms 
and  approves  on  a  final  basis  rates 
submitted  by  the  Administrator  without 
interim  approval,  such  confirmation  and 
approval  shall  be  effective  on  a  date  set 
by  the  FERC. 

(c)  If  the  FERC  disapproves 
Provisional  Rates  or  other  submitted 
rates,  the  Administrator  shall  develop 
Substitute  Rates  which  take  into 
consideration  the  reasons  given  by  the 
FERC  for  its  disapproval.  If,  in  the 
Administrator's  judgment,  public 
comment  should  be  invited  upon 
proposed  Substitute  Rates,  the 
Administrator  may  provide  for  a  pubhc 
consultation  and  comment  period  before 
submitting  the  Substitute  Rates. 
Whether  or  not  such  public  consultation 
and  comment  periods  are  provided,  the 
Administrator  will,  upon  request, 
provide  customers  of  the  power  system 
and  other  interested  persons  with  copies 
of  the  principal  documents  used  in  the 
development  of  the  Substitute  Rates. 
Within  120  days  of  the  date  of  FERC 
disapproved  of  submitted  rates, 
including  Substitute  Rates,  or  such 
additional  time  periods  as  the  FERC 
may  provide,  the  Administrator  will 
submit  the  Substitute  Rates  to  the  FERC. 
A  statement  explaining  the 


Administrator's  decision  shall 
accompany  the  submission. 

(d)  A  Provisional  Rate  that  is 
disapproved  by  the  FERC  shall  remain 
in  effect  until  higher  or  lower  rates  are 
confirmed  and  approved  by  the  FERC  on 
a  final  basis  or  are  superseded  by  other 
rates  and  placed  into  effect  by  the 
Deputy  Secretary  on  an  interim  basis: 
Provided,  That  if  the  Administrator  does 
not  file  a  Substitute  Rate  within  120 
days  of  the  disapproval  or  such  greater 
time  as  the  FERC  may  provide,  and  if 
the  rate  has  been  disapproved  because 
the  FFJRC  determined  that  it  would 
result  in  total  revenues  in  excess  of 
those  required  by  law,  the  rate  last 
previously  confirmed  and  approved  on  a 
final  basts  will  become  effective  on  a 
date  and  for  a  period  determined  by  the 
FERC  and  revenues  collected  in  excess 
of  such  rate  during  such  period  will  be 
refunded  in  accordance  with  paragraph 
(g)  of  this  section. 

(e)  If  a  Substitute  Rate  confirmed  and 
approved  on  a  final  basis  by  the  FERC  is 
higher  than  the  rate  which  was 
disapproved,  the  Substitute  Rate  shall 
become  effective  on  a  subsequent  date 
set  by  the  FERC,  unless  a  subsequent 
Provisional  Rate  even  higher  than  the 
Substitute  Rate  has  been  put  into  effect. 
FERC  confirmation  and  approval  of  the 
higher  Substitute  Rate  shall  constitute 
final  confirmation  and  approval  of  the 
lower  disapproved  Provisional  Rate 
during  the  interim  period  that  it  was  in 
effect. 

(f)  In  the  case  where  a  Substitute  Rate 
confirmed  and  approved  by  the  FERC  on 
a  final  basis  is  lower  than  the 
disapproved  rate  placed  in  effect  on  an 
interim  basis,  such  lower  rate  shall  be 
effective  as  of  the  date  the  higher 
disapproved  rate  was  placed  in  effect. 

(g)  Any  overpayment  shall  be 
refunded  with  interest  unless  the  FERC 
determines  that  the  administrative  cost 
of  a  refund  would  exceed  the  amount  to 
be  refunded,  in  which  case  no  refund 
will  be  required.  The  interest  rate 
applicable  to  any  refund  will  be 
determined  by  the  FERC.        * 

(h)  A  rate  confirmed  and  approved  by 
the  FERC  on  a  final  basis  shall  remain  in 
effect  for  such  period  or  periods  as  the 
FERC  may  provide  or  until  a  different 
rate  is  confirmed,  approved  and  placed 
in  effect  on  an  interim  or  final  basis: 
Provided.  That  the  Deputy  Secretary 
may  extend  a  rate  on  an  interim  basis 
beyond  the  period  specified  by  the 
FERC. 

§  903.23    Rate  extensions. 

(a)  The  following  regulations  shall 
apply  to  the  extension  of  rates  which 
were  previously  confirmed  and 
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approved  by  the  FERC  or  the  Federal 
Power  Commission,  or  established  by 
the  Secretary  of  the  Interior,  and  for 
which  no  adjustment  is  contemplated: 

(1)  The  Administrator  shall  give 
Notice  of  the  proposed  extension  at 
least  30  days  before  the  expiration  of  the 
prior  confirmation  and  approval,  except 
that  such  period  may  be  shortened  for 
good  cause  shown. 

(2)  The  Administrator  may  allow  for 
consultation  and  comment,  as  provided 


in  these  procedures,  for  such  period  as 
the  Administrator  may  provide.  One  or 
more  public  information  and  comment 
forums  may  be  held,  as  provided  in 
these  procedures,  at  such  times  and 
locations  and  with  such  advance  Notice 
as  the  Administrator  may  provide. 

(3)  Following  the  conclusion  of  the 
consultation  and  comment  period,  the 
Deputy  Secretary  may  extend  the  rates 
on  an  interim  basis. 


(b)  Provisional  Rates  and  other 
existing  rates  may  be  extended  on  a 
temporary  basis  by  the  Deputy 
Secretary  without  advance  notice  or 
comment  pending  further  action 
pursuant  to  these  regulations  or  by  the 
FERC.  The  Deputy  Secretary  shall 
publish  notice  in  the  Federal  Register  of 
such  extension  and  shall  promptly 
advise  the  FERC  of  the  extension. 

[PR  Doc.  84-33858  Filed  12-31-64:  8:45  am) 
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Title  3— 

The  President 


Presidential  Documents 


Executive  Order  12496  of  December  28,  1984 

Adjustments  of  Certain  Rates  of  Pay  and  Allowances 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws  of  the 
United  States  of  America,  it  is  hereby  ordered  as  follows: 

Section  1.  Statutory  Pay  Systems.  Pursuant  to  the  provisions  of  subchapter  I  of 
chapter  53  of  title  5  of  the  United  States  Code,  the  rates  of  basic  pay  and 
salaries  are  adjusted,  as  set  forth  at  the  schedules  attached  hereto  and  made  a 
part  hereof,  for  the  following  statutory  pay  systems: 

(a)  The  General  Schedule  (5  U.S.C.  5332(a))  at  Schedule  1; 

(b)  The  Foreign  Service  Schedule  [22  U.S.C.  3963)  at  Schedule  2;  and 

(c)  The  schedules  for  the  Department  of  Medicine  and  Surgery,  Veterans* 
Administration  (38  U.S.C.  4107)  at  Schedule  3. 

Sec  2.  Senior  Executive  Service.  Pursuant  to  the  provisions  of  section  5382  of 
title  5  of  the  United  States  Code,  the  rates  of  basic  pay  are  adjusted,  as  set 
forth  at  Schedule  4  attached  hereto  and  made  a  part  hereof,  for  members  of 
the  Senior  Executive  Service. 

Sec.  3.  Executive  Salaries.  The  Executive  Salary  Cost-of-Living  Adjustment 
Act  (Public  Law  94-82;  89  Stat.  419)  provides  for  adjustments  in  rates  of  pay 
and  salaries  as  set  forth  at  the  schedules  attached  hereto  and  made  a  part 
hereof,  for  the  following: 

(a)  The  Vice  President  (3  U.S.C.  104)  and  the  Executive  Schedule  (5  U.S.C. 
5312-5316)  at  Schedule  5; 

(b)  Congressional  Salaries  (2  U.S.C.  31)  at  Schedule  6;  and 

(c)  Judicial  Salaries  (28  U.S.C.  5,  44(d).  135. 153(a).  172(b),  and  252)  at  Schedule 
7. 

Sec.  4.  Pay  and  Allowances  for  Members  of  the  Uniformed  Services.  Pursuant 
to  the  provisions  of  Section  601  of  Public  Law  98-525.  the  rates  of  monthly 
basic  pay  (37  U.S.C.  203(a)),  the  rates  of  basic  allowances  for  subsistence  (37 
U.S.C.  402),  and  the  rates  of  basic  allowance  for  quarters  (37  U.S.C.  403(a))  are 
adjusted,  as  set  forth  at  Schedule  8  attached  hereto  and  made  a  part  hereof, 
for  members  of  the  uniformed  services. 
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Sec.  5.  Effective  Dote.  The  adjustments  in  rates  of  monthly  basic  pay  and 
allowances  for  subsistence  and  quarters  for  members  of  the  uniformed  serv- 
ices, and  all  other  adjustments  of  salary  or  rates  of  basic  pay  provided  for 
herein,  shall  be  effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1.  1985. 

Sec.  6.  Executive  Order  No.  12-456  of  December  30.  1983.  as  amended,  is 
superseded. 
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THE  WHITE  HOUSE. 
December  28.  1964. 
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a 


VjL_©ofl^<S'-v 


Billing  cudr  31H5-01-M 


1985 


UMI 


GS-1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 


1 


$9,339 

10,501 

11,458 

12,862 

14,390 

16,040 

17,824 

19.740 

21,804 

24,011 

26,381 

31,619 

37,599 

44,430 

52,262 

61,296 

71,804* 

84,157* 


$9,650 
10,750 
11,840 
13,291 
14,870 
16,575 
18,418 
20,398 
22,531 
24,811 
27,260 
32,673 
38,852 
45.911 
54,004 
63,339 
74,197* 


$9,961 

11,097 

12,222 

13,720 

15,350 

17,110 

19,012 

21,056 

23,258 

25.611 

28,139 

33,727 

40,105 

47.392 

55.746 

65.382 

76.590* 


SCHEDULE  1 — GENERi\L  SCHEDULE 


$10,271 
11,393 
12,604 
14,149 
15,830 
17.645 
19.606 
21.714 
23.985 
26.411 
29.018 
34.781 
41.358 
48.873 
57.488 
67,425 
78,983* 


$10,582 
11,521 
12,986 
14,578 
16,310 
18,180 
20,200 
22,372 
24,712 
27,211 
29,897 
35,835 
42,611 
50.354 
59.230 
69.468* 
81.376* 


$10,764 
11,860 
13,368 
15.007 
16.790 
18.715 
20.794 
23.030 
25.439 
28,011 
30,776 
36.889 
43,864 
51.835 
60.972 
71,511* 


$11,071 
12,199 
13,750 
15,436 
17,270 
19,250 
21.388 
23,688 
26,166 
28,811 
31,655 
37,943 
45,117 
53.316 
62,714 
73,554* 


8 


$11,380 
12.538 
14,132 
15,865 
17-,750 
19.785 
21,982 
24.346 
26.893 
29.611 
32.534 
38.997 
46.370 
54.797 
64.456 
75.597* 


$11,393 
12,877 
14,514 
16,294 
18,230 
20.320 
22.576 
25,004 
27,620 
30,411 
33,413 
40,051 
47.623 
56,278 
66,198 
77.640* 


10 


$11,686 
13,216 
14,896 
16,723 
18,710 
20.855 
23.170 
25,662 
28.347 
31.211 
34.292 
41.105 
48,876 
57.759 
67,940 


*  The  rate  of  basic  pay  payable  to  employees  at  these  rates  is  limited  to  the  rate  payable  for  level  V 
of  the  Executive  Schedule,  which  is  $68,700. 
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SCHEDULE  2--F0REIGN  SERVICE  SCHEDULE 


Class 

Class 

Step 

$52 

I 
,262 

4 

I 

1 

$42 

,348 

2 

53 

,830 

43 

,618 

3 

55 

,445 

44 

,927 

4 

57 

,108 

46 

,275 

5 

58 

,821 

47 

,663 

6 

60 

,586 

49 

,093 

7 

62 

,404 

50 

,566 

8 

64 

,276 

52 

,083 

9 

66 

,204 

53 

,645 

10 

67 

,940 

55 

.255 

11  -^ 

67 

,940 

56 

,912 

12 

67 

,940 

58 

,620 

13 

67 

,940 

60 

,378 

14 

67 

,940 

62 

,189 

Class 
3 

$34,315 
35,344 
36,405 
37,497 
38,622 
39,780 
40,974 
42,203 
43,469 
44,773 
46,116 
47,500 
48,925 
50,393 


Class 
4 

$27,806 
28,640 
29,499 
30,384 
31,296 
32,235 
33,202 
34,198 
35,224 
36,281 
37,369 
38,490 
39,645 
40,834 


Class 
5 

$22,531 
23,207 
23,903 
24,620 
25,359 
26,120 
26,903 
27.710 
28,542 
29,398 
30,280 
31,188 
32,124 
33,088 


Class 
6 


$20,142 
20,746 
21,369 
22.010 
22,670 
23,350 
24,051 
24.772 
25.515 
26,281 
27,069 
27,881 
28,718 
29,579, 


Class 
7 

$18,006 
18.546 
19,103 
19.676 
20,266 
20.874 
21.500 
22.145 
22.809 
23.494 
24.199 
24,925 
25.672 
26.442 


Class 
8 


Class 
9 


$16,097 

$14,390 

16.580 

14,822 

17.077 

15,266 

17.590 

15.724 

18.117 

16,196 

18.661 

16,682 

19.221 

17.182 

19.797 

17.698 

20.391 

18,229 

21.003 

18,776 

21,633 

19,339 

22,282 

19.919 

22,950 

20.517 

23.639 

21.132 
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SCHEDULE  3--DEPARTMBNT  OP  MEDICINE  AND  SURGERY  SCHEDULES 

VETERANS  ADMINISTRATION 


Section  A103  Schedule 

Chief  Medical  Director  $94,375*** 

Deputy  Chief  Medical  Director 90,532** 

Associate  Deputy  Chief  Medical  Director  86,713* 

Assistant  Chief  Medical  Director  <  •  84,157* 


Minimum 


Medical  Director  $71,804* 

Director  of  Nursing  Service  »  71,804* 

Director  of  Podlatric  Service  61,296 

Director  of  Chaplain  Service  61,296 

Director  of  Pharmacy  Service  •  61,296 

Director  of  Dietetic  Service  61,296 

Director  of  Optometric  Service  61,296 


Physician  and  Dentist  Schedule 


.  $61,296 

.  56,599 

.  52,262 

.  44,430 

.  37,599 

.  31,619 

Associate  grade  •••••••••••••••  26,381 


Director  grade  • 
Executive  grade  • 
Chief  grade  •  •  • 
Senior  grade  •  • 
Intermediate  grade 
Full  grade 


Maximum 

$81,376* 
81,376* 
77,640* 
77,640* 
77,640* 
77,640* 
77,640* 


$77,640* 
73,582* 
67,940 
57,759 
48,876 
41,105 
34,292 


Nurse  Schedule 

Director  grade  $52,262 

Assistant  Director  grade  44,430 

Chief  grade  37,599 

Senior  grade     •   31,619 

Intermediate  grade  26,381 

Full  grade   21,804 

Associate  grade  18,763 

Junior  grade  16,040 


Clinical  Podiatrist  and  Optometrist  Schedule 


/ 


Chief  grade A  .  $52,262 

Senior  grade   •  •  44,430 

Intermediate  grade  37,599 

Full  grade  31,619 

Associate  grade  .•....••  26,381 


$67,940 
57,759 
48,876 
41,105 
34,292 
28,347 
24,388 
20,855 


$67,940 
57,759 
48,876 
41,105 
34,292 


***  The  rate  of  basic  pay  is  limited  to  the  rate  payable  for  level  III  of 

the  Executive  Schedule,  which  is  $73,600. 

**  The  rate  of  basic  pay  is  limited  to  the  rate  payable  for  level  IV  of 

the  Executive  Schedule,  which  is  $72,300. 

*  The  rate  of  basic  pay  is  limited  to  the  rate  payable  for  level  V  of 

the  Executive  Schedule,  which  is  $68,700«i 


216 


Federal  Register  /  Vol.  50,  No.  2  /  Thursday.  January  3.  1985  /  Presidential  Documents 


SCHEDULE  A—SENIOR  EXECUTIVE  SERVICE   SCHEDULE 


ES-1 $61,296 

ES-2 63,764 

ES-3 , 66.232 

ES-4 68,700 

ES-5 70.500 

ES-6 72,300 


SCHEDULE  5— VICE  PRESIDENT  AND  EXECUTIVE  SCHEDULE 


Vice  President   $97,900 

level  I 86,200 

level  II -:  75.100 

level  III 73,600 

level  IV 72.300 

level  V i 68.700 


SCHEDULE  6--CONGRESSI0NAL  SALARIES 


Senators  $75,100 

Members  of  the  House  of  Representatives   ••...  75  100 

Delegates  to  the  House  of  Representatives   75.100 

Resident  Commissioner  from  Puerto  Rico  •• 75  lOO 

President  pro  tempore  of  the  Senate   85.000 

Majority  leader  and  minority  leader  of  the  Senate   85.000 

Majority  leader  and  minority  leader  of  the  House 

of  Representatives 85  000 

Speaker  of  the  House  of  Representatives ,  97  900 


SCHEDULE  7~JUDICIAL  SALARIES 


UMI 


Chief  Justice  of  the  United  States $104  700* 

Associate  Justices  of  the  Supreme  Court   ., 100,600* 

Circuit  Judges  80^400* 

District  Judges  76,000* 

Judges  of  the  Court  of  International  Trade  76,000* 

Judges  of  the  United  States  Claims  Court  70^200 

Bankruptcy  Judges   68i400 

*  Under  section  140  of  Public  Law  97-92  (95  Stat.  1200),  salaries  for  Federal 
Judges  and  Justices  of  the  Supreme  Court  are  not  Increased. 


Schedule  8~PAY  AND  ALLOWANCES  OF  THE  UNIFORMED  SERVICES 
Part  I — Monthly  Basic  Pay 
(Teats  of  service  computed  under  37  U.S.C.  205) 


Commissioned  Officers 


Pay 

Grade  2  or   less 

0-10  -'   $5069.40 

0-9 4493.10 

0-8 4069.50 

0-7 3381.60 

0-6 2506.20 

0-5 2004.60 

0-4 1689.60 

0-3  -^ 1570.20 

0-2  -^ 1369.20 

0-1  If      .    ,    ,    .•  .  1188.60 


Over  12 

O-IO  -1/ $5866.20* 

0-9 5029.50 

0-8 4828.50 

0-7 3992.10 

0-6 2934.00 

0-5 2732.10 

0-4 2633.70 

0-3  1( 2493.30 

0-2  1/ 1895.70 

0-1-2/ 1495.20 


Over   2 


$5247.90 
4610.70 
4191.30 
3611.40 
2753.70 
2354.10 
2057.40 
1755.30 
1495.20 
1237.50 


Over  14 


$5866.20* 
5029.50 
4828.50 
4191.30 
3033.60 
2915.10 
2753.70 
2554.80 
1895.70 
1495.20 


Over  3 


$5247.90 
4708.80 
4290.90 
3611.40 
2934.00 
2516.40 
2194.80 
1876.50 
1796.10 
1495.20 


Over  16 


$6285.90* 
5449.20 
5029.50 
4610.70 
3513.30 
3133.20 
2874.60 
2554.80 
1895.70 
1495.20 


Over  4 


$5247.90 
4708.80 
4290.90 
3611.40 
2934.00 
2516.40 
2194.80 
2076.30 
1856.70 
1495.20 


Over  18 


$6285.90* 
5449.20 
5247.90 
4927.50 
3693.00 
3313.20 
2954.10 
2554.80 
1895.70 
1495.20 


Over  6 


$5247.90 
4708.80 
4290.90 
3773.10 
2934.00 
2516.40 
2235.30 
2175.60 
1895.70 
1495*20 


Over  20 


$6706.50* 
5866.20* 
5449.20 
4927.50 
3773.10 
3413.40 
29  54.10 
2554.80 
1895.70 
1495.20 


Over  8 


$5449.20 
4828.50 
4610.70 
3773.10 
2934.00 
2516.40 
2334.30 
2254.20 
1895.70 
1495.20 


Over  22 


$6706.50* 
5866.20* 
5667.60 
4927.50 
3992.10 
3532.50 
2954.10 
2554.80 
1895.70 
1495.20 


Over  10 


$5449.20 
4828.50 
4610.70 
3992.10 
2934.00 
2592.90 
2493.30 
2375.70 
1895.70 
1495.20 


Over  26 


$7124.70* 
6285.90* 
5667.60 
4927.50 
4329.60 
3532.50 
2954.10 
2554.80 
1895.70 
1495.20 
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Basic  pay  is  limited  to  the  rate  of  basic  pay  payable  for  level  V  of  the  Executive  Schedule ,  which 
is  $5,724.90  per  aonth.  | 


1/  While  serving  as  Chairman  of  the  Joint  Chiefs  of  Staff,  Chief  of  Staff  of  the  Amy,  Chief  of  Naval 
Operations,  Chief  of  Staff  of  the  Air  Force,  or  Commandant  of  the  Marine  Corps,  basic  pay  for  this 
grade  is  $7,861.20*  regardless  of  cumulative  years  of  service  computed  under  section  205  of  title  37, 
United  States  Code. 

2/  Does  not  apply  to  commissioned  officers  who  have  been  credited  with  over  4  years'  active  service 
as  enlisted  members  and/or  as  warrant  officers. 
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Commissioned  Officers  credited  with  over  4  years'   active  duty  as  an  enlisted  member  and/or  warrant  officer 


Pay 

Grade 


Over  4 


Over  6 


Over  8 


Over  10 


Over  12 


Over  14 


0-3 $2076.30 

0-2 1856.70 

0-1 1495.20 


$2175.60 
1895.70 
1597.20 


$2254.20 
1955.70 
1656.00 


$2375.70 
2057.40 
1716.00 


$2493.30 
2136.00 
1775.70 


$2592.90 
2194.80 
1856.70 


Over   16 


Over    18 


Over  20 


Over  22 


Over  26 


0-3 $2592.90 

0-2 2194.80 

0-1 1856.70 


$2592.90 
2194.80 
1856.70 


$2592.90 
2194.80 
1856.70 


$2592.90 
2194.80 
1856.70 


$2592.90 
2194.80 
1856.70 
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Warrant  Officers 


Pay 

Grade 


2  or  less 


Over  2 


Over  3 


Over  4 


Over  6 


Over  8 


Over  10 


W-4   $1599.60  $1716.00 

W-3   1453.80  1577.10 

W-2  1273.50  1377.60 

W-l   1061.10  1216.50 


$1716.00 
1577.10 
1377.60 
1216.50 


$1755.30 
1597.20 
1417.80 
1317.90 


$1835.10 
1616.10 
1495.20 
1377.60 


$1916.10 
1734.30 
1577.10 
1436.70 


Over  12 


Over  14 


Over   16 


Over   18 


Over  20 


Over  22 


$1996.50 
1835.10 
1636.80 
1495.20 


Over  26 


W-4 $2136.00 

W-3 1895.70 

W-2 1696.80 

W-l 1557.30 


$2235.30 

$2313.90 

$2375.70 

$2452.50 

$2534.70 

1955.70 

2014.20 

2076.30 

2157.00 

2235.30 

1755.30 

1816.80 

1876.50 

1935.90 

2014.20 

1616.10 

1675.80 

1734.30 

1796.10 

1796.10 

$2732.10 
2313.90 
2014.20 
1796.10 


Pay 

Grade  2  or  less 

E-9  1^ 

E-8 

E-7 $1089.60 

E-6 937.20 

E-5 822.60 

E-4 767.40 

E-3 723.00 

E-2     y 695.40 

E-1  1^ 620.40 

E-l  1' 573.60 


Over  12 

E-9  1^ $1902.90 

E-8 1647.00 

E-7 1433.40 

E-6 1300.20 

E-5 1171.20 

E-4 960.90 

E-3 824.70 

E-2  ,,....    .  695.40 

E-1  4/ 620.40 

E-1  2' 573.60 


Over  2 


$1176.00 
1021.80 
895.50 
810.30 
762.30 
695.40 
620.40 
573.60 


Over  14 


$1945.80 

1690.20 

1498.20 

1341.00 

1192.80 

960.90 

824.70 

695.40 

620.40 

573.60 


Enlisted  Members 


Over  3 


Over  16 


$1990.50 

1734.60 

1540.80 

1384.20 

1192.80 

960.90 

824.70 

695.40 

620.40 

573.60 


Over  4 


IIIII 

$1219.80 

$1262.40 

1064.40 

1109.70 

938.70 

979.80 

857.70 

924.60 

793.20 

824.70 

695.40 

695.40 

620.40 

620.40 

573.60 

573.60 

Over   18 


$2034.90 

1774.80 

1584.00 

1405.20 

1192.80 

960.90 

824.70 

695.40 

620.40 

573i60 


Over  6 


$1305.60 
1150.80 
1044.00 
960.90 
824.70 
695.40 
620.40 
573.60 


Over  20 


$2074.50 

1818.30 

1604.70 

1405.20 

1192.80 

960.90 

824.70 

695.40 

620.40 

573.60 


Over  8 


$1560.60 

1347.00 

1192.80 

1086.30 

960.90 

824.70 

695.40 

620.40 

573.60 


Over  22 


$2183.70 

1925.10 

1712.40 

1405.20 

1192.80 

960.90 

824.70 

695.40 

620.40 

573.60 


±/     While  serving  as  Sergeant  Major  of   the  Army,  Master  Chief  Petty  Officer  of  the  Navy  or  Coast  Guard, 
Chief  Master  Sergeant  of  the  Air  Force,  or  Sergeant  Major  of  the  Marine  Corps,  basic  pay  for  this 
grade   is  $2,912.10 

—      Applies   to  personnel  who   have   served  4  months  or  more  on  active  duty. 

-*'      Applies   to   personnel  who  have   served   less   than  4   months  on  active  duty. 


Over   10 


$1860.60 

1605.00 

1390.20 

1236.60 

1129.80 

960.90 

824.70 

695.40 

620.40 

573.60 


Over  26 


$2395.80 

2139.90 

1925.10 

1405.20 

1192.80 

960.90 

824.70 

695.40 

620.40 

573.60 
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Part  II — Basic  Allowance  for  Subsistence  Rates 


Officers  (per  nonth): 


$106.11 


Enlisted  Members  (per  day): 


When  on  leave  or  authorized 
to  mess  separately:   .  •  •  . 


When  ratlons-ln-klnd  are  not 
available:   ••••...•( 


When  assigned  to  duty  under 
emergency  conditions  where  no 
■esslng  facilities  of  the  United 
States  are  available:   .  •  .  •  . 


E-1  (less  than 
4  months) 

$4.68 


$5.29 


All  Other 
Enlisted 

$5.06 


$5.72 


$7.00 


$7.57 
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"*  Applies  to  personnel  who  have  served  less  than  4  months  on  active  duty. 
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Part  III — Monthly  Basic  Allowance  For  Quarters  Rates 


Pay 
Grade 


Full   rate   1/ 


Without   dependents 


Partial  rate   2/ 


Commissioned   officers: 

0-10 $537.30 

0-9 537.30 

0-8 537.30 

0-7 537.30 

0-6 A93.20 

0-5 465.30 

0-4 4  26.60 

0-3 345.30 

0-2 278.10 

0-1 ' 238.50 

Warrant   officers: 

W-4 $391.20 

W-3 330.30 

W-2 297.00 

W-1 251.40 

Enlisted  aembers: 

E-9 $315.30 

E-8 292.20 

E-7 249.30 

E-6 22r:40 

E-5 204.90 

E-4 177.60 

E-3 172.50 

E-2 146.40 

E-l 133.50 


$50.70 
50.70 
50.70 
50.70 
i39.60 
|33.00 
26.70 
22.20 
17.70 
13.20 
I 

$25.20 

20.70 

15.90 

,13.80 


$18.60 

15.30 

12.00 

;   9.90 

;   8.70 

8.10 

7.80 

7.20 

6.90 


With 
dependents 


$660.90 
660.90 
660.90 
660.90 
599.40 
552.30 
504.90 
420.90 
360.90 
323.70 


$453.90 
405.90 
379.50 
330.90 


$429.90 
400.50 
372.60 
337.80 
300.30 
259.50 
238.50 
238.50 
238.50 


1/     Payment  of    the   full  rate  of   basic  allowance   for  quarters   at  these  rates   to  members   of    the  uniformed   services  with- 
out  dependents   is   authorized  by  title  37,  United  States  Code,   and   part   IV  of  Executive  Order   11157,    as   amended. 

1/     Payment  of   the  partial   rate  of  basic  allowance  for  quarters  at  these  rates  to  members  of   the  uniformed  services 

without  dependents  who,   under  37  U.S.C.   403(b)  or  403(c),   are  not  entitled  to  the  full  rate  of  basic  allowance  for 
quarters,    is  authorized   by  37  U.S.C.    1009(d)  and  part   IV  of  Executive  Order  11157,   as  amended. 

Note:     The  rate  for  a  member  who  is  entitled  to  a  basic  allowance  for  quarters  on  or  after  January  1,    1985,   and  who 

was  entitled   to  such  an  allowance  on  December  31,    1984,   shall  not  be   less  than  the  rate  that  was  in  effect   for 
that  member  on  December  31,    1984   (unless  the  member  holds  a  lower  grade  than  held  on  that  date  or  has   changed 
from  a  "with  dependents"  to  •  "irtthout  dependents"  status). 
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Presidential  Documents 


Proclamation  5291  of  December  28,  1984 

To  Modify  Duties  on  Certain  Articles  Used  in  Civil  Aircraft 
and  on  Globes 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

1.  Pursuant  to  section  234  of  the  Trade  and  Tariff  Act  of  1984  (P.L.  98-573),  I 
have  determined  that  modifications  in  the  Tariff  Schedules  of  the  United 
States  (TSUS)  (19  U.S.C.  1202).  as  set  forth  in  the  Annex  to  this  proclamation, 
are  appropriate  in  order  to  provide  duty-free  coverage  comparable  to  the 
expanded  coverage  provided  by  other  signatories  to  the  Agreement  on  Trade 
in  Civil  Aircraft  (the  Agreement;  31  UST  (pt.  1)  619)  as  set  forth  in  the  Annex 
to  the  March  22,  1984,  decision  of  the  Committee  on  Civil  Aircraft  under  the 
Agreement. 

2.  1  authorize  the  United  States  Trade  Representative,  or  his  designee,  on 
behalf  of  the  United  Slates  of  America,  to  implement  the  portion  of  the 
consolidated  Annex  to  the  Agreement  which  pertains  to  articles  imported  into 
the  United  States,  recorded  in  the  decision  of  March  22,  1984,  upon  his 
determination  that  the  additional  duty-free  treatment  to  be  accorded  by  the 
United  States,  as  set  forth  in  the  Annex  to  this  proclamation,  is  comparable  to 
the  expanded  coverage  provided  by  other  signatories  to  the  Agreement. 

3.  Pursuant  to  section  167(b)  of  the  Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1982  (96  Stat.  2439.  19  U.S.C.  1202  note),  I  have 
determined  that  it  is  in  "the  interest  of  the  United  States  to  implement,  on  a 
temporary  basis,  the  duty-free  treatment  for  such  articles  as  are  provided  for 
in  the  amendment  to  section  163(c)(3)  of  that  Act  made  by  section  191(c)t2)(B) 
of  the  Trade  and  Tariff  Act  of  1984.  These  articles  were  omitted  through 
technical  error  from  the  1982  Act  implementing  the  Nairobi  Protocol  (97th 
Congress,  1st  Session,  Senate  Treaty  Document  97-2,  p.  9)  to  the  Florence 
Agreement  on  the  Importation  of  Educational,  Scientific,  and  Cultural  Materi- 
als, and  from  Proclamation  5021  of  February  14.  1983  (48  F.R.  6883).  providing 
temporary  duty  reductions  to  certain  imported  articles.  I  have  also  deter- 
mined, pursuant  to  section  604  of  the  Trade  Act  of  1974  (19  U.S.C.  2483).  to 
modify  the  TSUS  to  provide  temporary  duty  reductions  to  such  additional 
articles. 

NOW.  THEREFORE.  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  acting  under  the  authority  vested  in  me  by  the  Constitution  and  the 
statutes  of  the  United  States,  including  but  not  limited  to  sections  234  of  the 
Trade  and  Tariff  Act  of  1984.  section  167(b)(2)  of  the  Educational.  Scientific, 
and  Cultural  Materials  Importation  Act  of  1982.  and  section  604  of  the  Trade 
Act  of  1974.  do  proclaim  that: 

(1)  Item  960.70  in  part  4  of  the  Appendix  to  the  TSUS  is  modified  by  inserting 
after  "models)"  the  language  ".  globes.".  This  modification  is  effective  with 
respect  to  articles  entered,  or  withdrawn  from  warehouse  for  consumption,  on 
or  after  November  14. 1984. 

(2)  The  TSUS  are  further  modified  as  provided  in  the  Annex  to  this  proclama- 
tion, attached  hereto  and  made  a  part  hereof. 

(3)  The  modifications  to  the  TSUS  made  by  paragraph  (2)  shall  be  effective 
with  respect  to  articles  entered,  or  withdrawn  from  warehouse  for  consump- 
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tion,  on  and  after  the  date  designated  by  the  United  States  Trade  Representa- 
tive or  his  designee  and  published  in  the  Federal  Register  along  with  his 
determination  that  the  duty-free  coverage  provided  by  the  United  States  is 
comparable  to  the  expanded  coverage  provided  by  other  signatories  to  the 
Agreement. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-eighth  day 
of  December,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-four,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and  ninth. 


a 
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ANHEZ 

MODiriCATIOHS  OF  THE  TARIFF  SCHEDULES  OF  THE  UNITED  STATES 


dotes : 


Bracketed  matter  is  Included  to  assist  in  the  understanding  of  the 
proclaimed  modifications. 

The  following  items,  with  or  without  preceding  superior  descriptions, 
supersede  matter  now  in  the  Tariff  Schedules  of  the  United  States  (TSUS). 
The  items  and  superior  descriptions  are  set  forth  in  columnar  form  and 
material  in  such  columns  is  inserted  in  the  columns  of  the  TSUS  designated 
"Item",  "Articles",  "Rates  of  Duty  1",  and  "Rates  of  Duty  2",  respectively. 


Subject  to  the  above  notes  the  TSUS  are  modified  as  follows: 

I,   The  following  new  item  is  inserted  immediately  after  item  646.95: 


(Door  .  .  . ] 
"646.96     Automatic  door  closers,  if  certified  for 
use  in  civil  aircraft  (see  headnote  3, 
part  6C,  schedule  6) Free 


451  ad  val.' 


2.  Item  660.87  is  superseded  by: 

(Non-electric  .  .  . : 1             { 
(Other) 
''(60.87         If  certified  for  use  in  civil  air- 
craft (see  headnote  3,  part  6C. 
schedule  6) Free 

3.  Item  660.99  is  superseded  by: 

(Pumps  .  .  . : 1 
(Other] 
"660.99        Pumps  for  liquids,  operated  by 
any  kind  of  power  unit,  and 
parts  thereof.  If  certified  for 
use  in  civil  aircraft  (see 
headnote  3,  part  6C,      j 
schedule  6) Free 

4.  Item  661.08  is  superseded  by: 

(Air  .  .  .:! 

(Fans  .  .  .:!  j 

(Other! 
"661.08  If  certified  for  use  In  civil 

aircraft  (see  headnote  3,  part 

6C,  schedule  6) Free 

I 
I 

5.  Item  661.14  is  superseded  by: 

(Air  .  .  .:! 

(Compressors,  .  .  .:] 
(Other  ...  1 
"661.14  If  certified  for  use  In  civil 

aircraft  (see  headnote  3,  part 
6C,  schedule  6) Free 


27.5%  ad  val. 


35X  ad  val.' 


35%  ad  val. 


35%  ad  val.' 
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6.  Itea  661.17  is  superseded  by: 

Uir  .  .  .:1 

(Other] 
**661.17        Air  pumps  and  vacuus  puaps, 
and  parts  thereof;  all  the 
foregoing  if  certified  for 
use  in  civil  aircraft  (see 
headnote  3,  part  6C, 
schedule  6) Ptm      35X  ad  val . ~ 

7.  Itea  661.22  is  superseded  by: 

(Air-conditioning  ...  1 
"661.22     If  certified  for  use  in  civil  aircraft 

(see  headnote  3.  part  6C,  schedule  6) Free      35%  ad  val." 

8.  Itea  661.37  is  superseded  by: 

[Refrigerators  .  .  . ] 
"661.37     Refrigerators  and  refrigerating  equip- 
SMnt;  heat  exchange  units,  and  parts 
thereof,  for  refrigerators  and  re- 
frigerating equipsMnt;  all  the  fore- 
going if  certified  for  use  in  civil 
aircraft  (see  headnote  3,  part  6C, 
schedule  6) Free      35*  ad  val." 

9.  The  superior  heading  to  items  680.46  through  681.24  is  modified  by 
deleting  ",  aircraft,". 

10.  The  following  new  item  is  inserted  innediately  after  item  680.62: 

(Gear  .  .  . : ) 

(Gear  .  .  . : ] 

(Other  .  .  .] 
"680.63  If  certified  for  use  in  civil 

aircraft  (see  headnote  3,  part 
6C.  schedule  6 ) Free       65X  ad  val . " 

11.  Item  681.01  is  superseded  by: 

(Gear  .  .  . : ] 

(Pulleys  .  .  . : ] 
"681.01         If  certified  for  use  in  civil  air- 
craft (see  headnote  3,  part  60, 
schedule  6) Free      4SX  ad  val." 

12.  Item  681.18  is  superseded  by: 

«;e«r  .  .  . :  1 

(Torque  .  .  .  ] 
"681.18        If  certified  for  use  in  civil  air- 
craft (see  headnote  3,  part  6C, 
schedule  6) Free      27 .5%  ad  val. 

13.  Item  681.24  is  superseded  by: 

(Gear  .  .  . : ] 

(Chain  ...  1 
"681.24        If  certified  for  use  in  civil  air- 
craft (see  headnote  3,  part  6C, 
schedule  6) Free      45*  ad  val." 

'J 
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14.  Th«  foLlowins  new  item  is  inserted  iimediately  after  item  682.05: 

i 
(Generators,  .  .  .:)  I 

[Transformers:] 
(Rated  .  .  .1 
682.06  If  certified  for  use  in  civil 

aircraft  (see  headnote  3,  part 
6C.  schedule  6) Free 


35X  ad  val.** 


IS.  (a)  Items  683.05.  683.06,  683.07,  and  683.08  are  redesignated  as  683.01, 
683.02,  683.12,  and  683.13,  respectively.   | 

(b)  The  followins  new  item  is  inserted  imnediateljr  after  item  683.02: 

(Storage  .  .  .:) 

I  (Lead-acid  .  .  .:]     «       j 

I  (12-volt  .  .  .1 

"683.03  If  certified  for  use  in  civil 

aircraft  (see  headnote  3,  part 
6C,  schedule  6) Free 


40X  ad  val." 


(c)  The  following  new  item  is  inserted  innediateljr  after  item  683.13: 

[Storage  .  .  . : 1 

[Lead-acid  .  .  . : 1 
(Other.  .  .  .] 
f 683. 14  If  certified  for  use  in  civil 

aircraft  (see  headnote  3,  part 
6C.  schedule  6) Free      40X  ad  val." 

(d)  The  following  new  item  is  inserted  invnediately  after  item  683.16: 

(Storage  .  .  .:] 
[Other] 
**683.17        If  certified  for  use  in  civil  air- 
craft (see  headnote  3.  part  6C, 
schedule  6) Free      40%  ad  val." 

16.  The  following  new  item  is  inserted  imnediately  after  item  708.09: 

(Lenses,  .  .  .:]  {  , 

[Mot  .  .  .:] 

Any  article  described  in  the  fore- 
going items  708.01  through  708.09. 
inclusive,  if  certified  for  use  in  ^ 

civil  aircraft  (see  headnote  3.  part 

6C.  schedule  6) Free      The  column  2 

rate  applicable 
in  the  absence 
of  this  item" 

17.  The  following  new  item  is  inserted  imnediately  after  item  708.29: 

(Lenses.  .  .  .:]  ' 

[Mounted: ] 
''708.30        Any  article  described  in  the  fore- 
going items  708.21  through  708.29. 
inclusive,  if  certified  for  use  in 
civil  aircraft  (see  headnote  3,  part 

6C,  schedule  6) Free      The  coltann  2 

I  rate  applicable 

£  I  in  the  absence 

L  of  this  item" 


••708.10 
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18.  (•)  Xt«M  711.75.  711.74.  and  711.77  are  r^deslsnated  ••  711.70.  711.71. 
and  711.72,  raapactlvalj. 

(b)  Tha  followins  naw  itaa  Is  insartad  Lsnadlataljr  after  itaa  711.72: 

(Prassura  .  .  . : 1 
(Flow  .  .  .:! 
(Parts) 
"711.73  If  eartifiad  for  use  in  civil 

aircraft  (sea  headnota  3,  part 
«C.  schedule  6) Free     «SX  ad  val." 

19.  Itaa  711.81  is  superseded  by: 

(Pressure  .  .  . : 1 
(Other] 
''711.81        If  certified  for  use  in  civil  air- 
craft (see  headnota  3.  part  6C, 
schedule  t) free     35%  ad  val." 

20.  Itaa  712.00  is  superseded  by: 

(Revolution  .  .  .:] 
( Other 1 
"712.00        Speedoneters  and  tachometers ,  and 
parts  thereof;  all  the  foregoing 
if  certified  for  use  in  civil  air- 
craft (see  headnota  3,  part  4C. 
schedule  6) Praa     35%  ad  val." 

21.  Itaa  712.52  is  superseded  by: 

(electrical  .  .  .:] 
(Other: ] 
(Other) 
"712.52  If  certified  for  use  in  civil 

aircraft  (see  headnota  3,  part 
«C.  schedule  6) Free      40%  ad  val." 
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Executive  Order  12497  of  December  29,  1984 

President's  Advisory  Committee  on  Mediation  and  Conciliation 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws  of  the 
United  States  of  America,  including  the  Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.  I),  and  in  order  to  extend  the  life  of  the  President's 
Advisory  Committee  on  Mediation  and  Conciliation,  it  is  hereby  ordered  that 
Section  4(b)  of  Executive  Order  No.  12462  of  February  17,  1984,  is  amended  to 
read:  "The  Committee  shall  terminate  on  September  30.  1985,  unless  sooner 
extended."  i 


THE  WHITE  HOUSE. 
December  29,  1984. 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatofy  documents  having 
general  applicability  and  legal  effect,  most 
o<  which  are  keyed  to  and  codified  in 
tf)e  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use.    1510 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  ParU  90S,  907,  908,  912, 913, 
917, 928,  and  932 

Expenses  and  Rates  of  Assessment 
for  Specified  Marketing  Orders 

AGENCV:  Agricultural  Marketing  Service. 
USDA. 

action:  Final  rule. 

summary:  This  regulation  authorizes 
expenditures  and  establishes 
assessment  rates  under  Marketing 
Orders  905,  907.  908.  912.  913.  917.  928. 
and  932.  In  addition,  this  regulation 
increases  the  1984  fiscal  year  budget  for 
California  olives,  and  the  1984-85 
budget  for  California  plums.  Funds  to 
administer  these  programs  are  derived 
from  assessments  on  handlers. 

EFFECTIVE  DATES:  January  1. 1984- 
December  31, 1984  (§  932.218);  March  1, 
19S4-February  28. 1985  (§  917.238); 
August  1. 1984-JuIy  31.  1985  (§§  905.223. 
912.224.  and  913.220);  November  1, 1984- 
October  31. 1985  (§§  907.222  and 
908.224);  January  1, 1985>-December  31. 
1985  (§§  928.214.  and  932.219). 

FOR  FURTHER  INFORMATION  CONTACT: 

William  ).  Doyle.  Chief,  Fruit  Branch. 
F&V.  AMS.  USDA.  Washington.  D.C. 
20250.  telephone  (202)447-5975. 

SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  reviewed  under  Secretary's 
Memorandum  1512-1  and  Executive 
Order  12291  and  has  been  designated  a 
"non-major"  rule.  William  T.  Manley. 
Acting  Administrator.  Agricultural 
Marketing  Service,  has  certified  that 
these  actions  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  they 
would  not  measurably  affect  costs  for 
the  directly  regulated  handlers 
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These  marketing  orders  are  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674).  These  actions  are  based 
upon  recommendations  and  information 
submitted  by  each  committee, 
established  under  the  respective 
marketing  orders,  and  upon  other 
information.  It  is  found  that  the 
expenses  and  rates  of  assessment,  as 
hereinafter  provided,  will  tend  to 
effectuate  the  declared  policy  of  the  act. 

It  is  further  found  that  it  is 
impracticabfe  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  public  rulemaking,  and  good 
cause  exists  for  not  postponing  the 
effective  dates  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553).  Each  order  requires  that  the 
rate  of  assessment  for  a  particular  fiscal 
period  shall  apply  to  all  assessable 
commodities  handled  from  the  beginning 
of  such  period.  To  enable  the 
committees  to  meet  current  fiscal 
obligations,  approval  of  the  expenses 
and  rates  of  assessment  is  necessary 
without  delay.  It  is  necessary  to 
effectuate  the  declared  policy  of  the  act 
to  make  thtse  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  dates. 

List  of  Subjects  7  CFR  Parts  905.  907, 
908.  912.  913.  917,  928.  and  932 

Marketing  Agreements  and  Orders. 
Oranges,  Grapefruit,  Tangerines,  and 
Tangelos,  Florida,  Oranges  (Navel  and 
Valencia),  California,  Arizona. 
Grapefruit,  Indian  River  District  and 
Interior  District,  Florida,  Pear,  Plums. 
Peaches.  California.  Papayas,  Hawaii. 
Olives,  California. 

Therefore,  new  §§  905.223.  907.222. 
908.224.  912.224.  913.220,  928.214,  and 
932.219  are  added,  and  §§  917.238  (49  FR 
32323)  and  932.218  (49  FR  1).  are 
amended  to  read  as  follows  (the 
following  sections  prescribe  annual 
expenses  and  assessment  rates  and  will 
not  be  published  in  the  Code  of  Federal 
Regulations): 

PART  905— ORANGES,  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

§  905.223    Expenses  and  assessment  rate. 

Expenses  of  $229,270  by  the  Citrus 
Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 


$0,004  per  4/5  bushel  carton  of  fruit  is 
established  for  the  fiscal  period  ending 
July  31. 1985. 

PART  907— NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED  PART 
OF  CALIFORNIA 

§  907.222  Expenses  and  assessment  rate. 

Expenses  of  $1,123,085  by  the  Navel 
Orange  Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 
S0.021  per  carton  of  Navel  oranges  is 
established  for  the  fiscal  year  ending 
October  31. 1985. 

PART  908— VALENCIA  ORANGES 
GROWN  IN  ARIZONA  AND 
DESIGNATED  PART  OF  CALIFORNIA 

§  908.224    Expenses  and  assessment  rate. 

Expenses  of  $623,655  by  the  Valencia 
Orange  Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 
$0,024  per  carton  of  Valencia  oranges  is 
established  for  the  fiscal  year  ending 
October  31, 1985. 

PART  912— GRAPEFRUIT  GROWN  IN 
THE  INDIAN  RIVER  DISTRICT  IN 
FLORIDA 

§  912.224    Expenses. 

Expenses  of  $3,270  by  the  Indian  River 
Grapefruit  Committee  are  authorized  for 
the  fiscal  period  ending  July  31, 1985. 
Unexpended  funds  from  the  fiscal 
period  ended  July  31. 1984.  may  be 
carried  over  as  a  reserve  to  fund  such 
expenses. 

PART  913— GRAPEFRUIT  GROWN  IN 
THE  INTERIOR  DISTRICT  IN  FLORIDA 

§  9 1 3.220    Expenses  and  assessment  rate. 

Expenses  of  $5,725  by  the  Interior 
Grapefruit  Marketing  Committee  are 
authorized  and  an  assessment  rate  of 
$0.00075  per  carton  (4/5  bushel)  of 
grapefruit  is  established  for  the  fiscal 
year  ending  July  31, 1985. 

PART  917— FRESH  PEARS,  PLUMS, 
AND  PEACHES  GROWN  IN 
CALIFORNIA 

§  9 1 7.238    Expenses  and  Assessment  rate. 

Expenses  of  $2,710,081  by  the  Plum 
Commodity  Committee  are  authorized, 
and  an  assessment  rate  of  $0.17  per  No. 
22  D  standard  lug  box  of  plums  is 
authorized  for  the  fiscal  year  ending 
February  28. 1985. 
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PART  928— PAPAYAS  GROWN  IN 
HAWAII 

§  92S.214    Expanses  and  assessment  rate. 

Expenses  of  S660.007  by  the  Papaya 
Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 
SO.006  per  pound  of  papayas  is 
established  for  the  fiscal  year  ending 
December  31.  1985.  Unexpended  funds 
may  be  carried  over  as  a  reserve. 

PART  932— OLIVES  GROWN  IN 
CALIFORNIA 

§  932.218    Expenses  and  assessment  rate. 

Expenses  of  $2,075,382  by  the 
California  Olive  Committee  are 
authorized  for  the  fisral  year  |anuary  1, 
1984  through  December  31. 1984.  The 
rate  of  assessment  for  that  period  shall 
be  established  at  S42.76  per  ton.  less  any 
amount  credited  pursuant  to  §  932.45  but 
not  to  exceed  S16.54  per  ton. 
Unexpended  funds  may  be  curried  over 
as  a  reserve. 

§  932.219    Exper«ses  and  assessment  rate. 

Expenses  of  $2.182.3t)0  by  the 
California  Olive  Committee  are 
authorized  for  the  fiscal  year  fanuary  1, 
1985.  through  December  31. 1985.  The 
rate  of  assessment  for  that  period  shall 
be  established  at  S28.05  per  ton.  less  any 
amount  credited  pursuant  to  §  932.45  but 
not  to  exceed  S8.25  per  ton.  Unexpended 
funds  may  be  carried  over  as  a  reserve. 

(Sees.  1-19.  48  Sl.it.  31.  as  amrnd.-i):  7  U.S.C. 
601-674) 

Dated:  D.cnniljcr  2a  1«84. 
ThcMius  R.  Clarfc. 

Drputy  Direitor.  Fruit  and  Vt^etable 
Division. 

|FR  Doc  8S-133  Filed  1-2-85:  &45  am| 
SIUJNGCOOC  M10-4»-M 


CIVIL  AERONAUTICS  BOARD 

14  CFR  Part  241 

(Regulation  ER-1401:  Economic  Reg.; 
AmdL  N&  54  to  Part  241;  Docket  421141 

Uniform  System  of  Accounts  and 
Reports  for  Large  Certificated  Air 
Carriers;  Reduction  in  Reporting 
Requirements 

Editorial  Note:  FR  Dtio.  64-33742.  published 
in  the  Federal  Register  of  Vtonday.  December 
31.  1»84.  renamed  Chapter  II  of  Title  14  ag 
follows:  "Chapter  II — Office  of  the  Secretary. 
Department  of  Transportation  (Aviation 
Proceedinss)." 

AGENCY:  Civil  Aerun.iutics  Board. 
action:. Final  rule. 


contained  in  the  CAB  Form  41  Report  by 
eliminating  fourteen  reporting  schedules, 
decreasing  the  level  of  detail  rtjported 
on  many  of  the  remaining  Form  41 
schedules  and  eliminating  the  filing  of 
the  nine  remaining  statements  of  carrier 
accounting  procedures.  These  actions 
more  closely  align  the  data  collected 
with  the  data  needed  to  administer  CAB 
and  other  Federal  programs  that  will 
continue  after  sunset. 
DATES:  Adopted:  November  2a  1964. 
Effective:  January  1.  1985. 

The  reporting  requirements  contained 
in  this  rule  are  subject  to  Office  of 
Management  and  Budget  clearance 
which  has  been  granted  under  clearance 
number  3024-0013  until  June  30. 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Jack  M.  Calloway  or  M.  Clay  Moritz.  Jr.. 
Data  Requirements  Section.  Information 
Management  Division,  Office  of 
Comptroller.  Civil  Aeronautics  Board. 
1825  Connecticut  Avenue.  NW., 
Washington.  DC.  20428.  (202)  873-6042 
or  after  December  31. 1984,  Office  of 
Aviation  Information  Management.  Data 
Requirements  and  Pubhc  Reports 
Division,  DAl-10.  Room  4125.  Research 
and  Special  Programs  Administration. 
Department  of  Transportation,  400 
Seventh  Street.  SW.,  Washington,  D.C. 
20590.  (1.02)  426-7372. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  of  proposed  rulemaking  adopted 
April  10. 1984.  the  Board  proposed  to 
reduce  the  reporting  requirements 
contained  in  Part  241  of  its  Economic 
Regulations  (EDR-472.  49  FR  18509.  May 
1, 1984).  This  proposal  was  intended  to 
reduce  the  level  of  fmancial  and 
statistical  data  collected  from  large 
certificated  carriers  to  better  align  the 
data  collected  with  the  data  needed  to 
administer  the  CAB  programs  that  will 
continue  after  sunset.  The  proposal  was 
also  intended  to  ensure  the  continued 
post-sunset  collection  of  air  carrier  data 
that  are  needed  by  other  Federal 
agencies  in  administering  their 
programs.  Essentially.  EDR-472 
proposed  to: 

1.  Eliminate  fourteen  Form  41 
schedules:' 


summary:  The  CAB  reduces  for  large 
certificated  air  carreers  the  financial  and 
statistical  reporting  requirements 


'  Schedules  B-3    Sl.ileirfnt  of  ChHnues  in 
Stiirkholders"  Fqiiity.  "B-S  "Property  and 
Rquipmenl. '  B-7(li|  "Kiight  Equipment  Acquired". 
B-10  'I'nrinmrtized  Devplnpmentiil  dnd 
Preoperulinx  Costs. "  B-JJ  "Summdry  of  Proji'itcd 
Financial  Cummilmenls  and  Rt-lealed  Depusiis."  B- 
41  "Rerei\ables.  Payable*  and  Investments  Rel.ilins 
to  Affiliates  and  Otli«r  investment  Data."  B-43.1 
"Aircraft  Inventory  Oata."  B-M  "Lonfi-Term  and 
Short-Term  Nontrade  Debt."  P-3  Transport 
Re\enues;  Dopreciation  and  Amortization: 
Nonop«Taling  Income  and  Expenses  (Net)."  P-3(,il 
"Income  Taxes. '  P— I  Transpport- Related  Revenues 
and  Expense*:  Expianatiim  of  Extraordinary  Items 
and  Cumuliitive  Fffm  I  of  Arcnunling  Changes  on 


2.  Eliminate  the  remaining  nine 
accounting  procedures  statements: 

3.  Eliminate  the  reporting  of  twelve 
months-to-date  data  on  certain  Form  41 
schedules: 

4.  Transfer  data  elements  betwetjn 
Form  41  schedules  to  facilitate  the 
elimination  of  schedules:  and 

5.  Simplify  Form  41  schedule  data 
formats  by  eliminating  and  "'' 
consolidating  data  elements. 

Fifteen  comments  were  received  in 
response  to  the  rulemaking  notice.  Of 
the  fifteen,  five  were  from  commercial 
consulting  firms.*  three  from 
certificated  air  carriers,'  three  from 
State  and  local  government  agencies,* 
two  from  other  Federal  agencies.-^  and 
one  each  from  the  Air  Transport 
Association  of  America  (on  behalf  of 
fifteen  member  airlines)  "  and  the 
Douglas  Aircraft  Company.  The 
comments  filed  by  the  Department  of 
Transportation,  Douglas  Aircraft 
Company.  Merrill  Lynch  Capital 
Markets  and  Roberts  and  Associates 
support  the  post-sunset  level  of 
reporting  proposed  by  EDR-472; 
however,  the  remainder  of  the 
comments  suggest  certain  modifications 
to  the  proposed  changes.  These 
modifications  are  discussed  below 
under  separate  captions. 

Post  Sunset  Need  for  Recurrent 
Reporting 

The  Air  Transport  Association  of 
America  (ATA)  and  Delta  filed 
comments  questioning  the  need  for 
recurrent  reporting  as  proposed  in  EDR- 
472.  Both  comments  propose  replacing 
recurrent  Form  41  reporting  with  nd  hoc 
reporting  that  is  tailored  to  each 
regulatory  program  and  is  applied  only 


Prior  Years:  Explanation  of  Prior  Period 
Adjustments  and  Dividends  Declared."  P-5.1(a) 
"Statement  of  Aircraft  Operating  Expenses."  P-5(.i| 
"Components  of  Pighl  Equipment  Depreci.ition." 
and  1-2(b|  "Traffic  Capacity.  Atrcrafl  Operations 
and  Miscellaneous  Statistics  by  Type  af  Aircraft." 

'  Greyhound  Leasing  and  Financial  Corporation: 
Merrill  Lynch  Capital  Markets:  Roberts  and 
Assn<:iates.  Inc.:  Simal.  fielliesen  ft  Eichner.  Inc. 
and  T.M  Inc. 

'  Continental  Air  Lines.  Inc.  Delta  Air  Lines,  imu 
and  Northwest  Airlines.  Inc.  Continental  filed  to 
coni:ur  with  AT.As  comments.  Delta  and  Northwest 
joined  in  ATA's  comments  and  also  filed  on  their 
own  behalf 

*  Arizona  Department  of  Revenue.  Port  of 
Oakland  and  State  Tax  Commissioner — Norlh 
f)akola. 

'  Department  of  Defense  (Military  Airlift 
Commandl  and  D»'partment  of  Transportation. 

*  Comments  of  the  Air  Transport  Associ.itioii 
were  fil.*d  on  behalf  of:  American  Airlines.  Inc  . 
Capitol  Air,  Delta  Air  Lines.  Inc..  frontier  Airlines. 
Inc..  Hawaiian  Airlines.  Northwest  Airlines.  Ozark 
Air  Lines.  Pan  American  World  Airways.  Inc_ 
Piedmont  Airlines.  PS.A-Panfic  Southwest  Airlines. 
Th.'  KKing  TigT  line.  Inc..  I'nited  Air  Lines.  I'SAir. 
Wi'stiTn  Air  l.iies  and  Wien  Air  Alaska. 
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Id  those  Ccirriers  parlicipiilin};  in  a 
piirticulnr  progrum.  While  Delta 
suggests  total  replacement  of  Form  41 
with  ad  hoc  reporting.  ATA  would  limit 
the  applicability  of  such  reporting  to 
(examinations  of  merger  proposals, 
interlocking  relationships,  airline 
agreements  and  antitrust  immunity 
requests.  For  essential  air  ser\ice.  A  TA 
suggests  that  reporting  be  required  only 
of  carriers  participating  in  the  program. 
Similarly.  ATA  states  that  only  those 
carriers  engaging  in  foreign  air 
transportation  should  be  covered  by  the 
Board's  proposal  and  only  to  the  extent 
of  their  international  operations. 

While  the  Board  recognizes  the  value 
uf  ad  hoc  reporting  in  reducing  carrier 
reporting  burden,  it  believes  that  the 
nature  of  the  Federal  programs  that  are 
supported  by  Form  41  data  require  a 
certain  minimum  level  of  recurrent 
reporting.  For  e.xample.  the  Department 
of  Commerce's  Bureau  of  Economic 
Analysis  (BEA)  uses,  among  other 
things,  carrier  cost  data  on  Form  41 
Schedules  P-5.  P-«.  P-7  and  P-8  in 
developing  the  estimation  of  the  gross 
national  product  (GNP).  the 
international  transactions  accounts,  the 
input-output  tables  of  the  United  States, 
which  trace  the  purchases  and  sales 
among  all  industries  in  the  economy  and 
the  constant  dollar  GNP  by  industry 
series.  This  data  requirement  lends  itself 
to  recurrent  reporting  which  serves  to 
maintain  an  air  transportation  industry 
data  base  that  is  suitable  for  economic 
trend  analysis.  The  Form  41  data  needed 
by  BEA  are  also  used  by  the  Board  in  its 
essential  air  service  and  international 
programs  as  well  as  by  the  Department 
of  the  Air  Force  in  establishing  military 
airlift  contract  rates. 

As  can  be  seen  from  the  above 
examples  of  Form  41  data  use.  it  would 
be  impractical  to  tie  carrier  reporting  to 
program  participation  due  to  the  cross 
utilization  of  carrier  data  by  the  various 
Federal  programs.  In  past  times  of 
greater  industry  regulation,  the  Board 
did.  whenever  possible,  limit  reporting 
to  only  those  carriers  participating  in  a 
particular  program.  For  example,  the 
submission  of  Form  41.  Schedules  B-10 
"Unamortized  Developmental  and 
Preoperaling  Costs"  and  P-5(a) 
"Components  of  Flight  Equipment 
Depreciation"  was  limited  to  only  those 
carriers  participating  in  the  Board's 
section  406  subsidy  program.  With  the 
elimination  of  this  program,  both 
schedules  have  been  proposed  for 
elimination. 

As  to  ATA's  comment  that  carriers 
engaging  in  foreign  air  transportation 
should  be  covered  by  the  proposed 
reporting  level  only  to  the  extent  of  their 


international  operations,  the  Board's 
staff  uses  total  system  data  in 
monitoring  a  carrier's  fitness  for 
conducting  international  operations. 
Total  system  and  entity  data  are  also 
used  in  evaluating  international  service 
proposals  and  developing 
recommendations  for  international  route 
awards. 

It  must  be  kept  in  mind  that  the  recent 
enactment  of  the  Civil  Aeronautics 
Board  Sunset  Act  of  1984'  transfers  to 
DOT  the  Board's  authority  to  determine 
the  fitness  of  applicants  for  certificated 
authority  to  conduct  domestic 
operations.  Fitness  determinations  to 
conduct  international  operations  were 
previously  transferred  to  DOT  by  the 
Airline  Deregulation  Act  of  1978.  The 
legislation  also  transfers  to  DOT  the 
Board's  authority  to  monitor  the  fitness 
of  certificated  air  carriers  on  a 
continuous  basis.  This  transfer  of 
authority  further  supports  the  need  for 
recurrent  Form  41  data  and  causes  the 
addition  of  domestic  fitness  monitoring 
to  the  other  Federal  program  needs  for 
Form  41  data  that  were  enumerated  in 
EDR-472.  The  transfer  of  this  authority 
to  DOT  will  not  increase  carrier 
reporting  burden  since  the  proposed 
level  of  reporting  already  includes 
sufficient  Form  41  data  to  enable  DOT 
to  monitor  carrier  fitness  both 
demestically  and  internationally. 

Any  additional  data  needs  regarding 
an  individual  carrier's  Titness  can  be 
addressed  by  DOT  through  ad  hoc 
reporting.  I'he  Board  envisions  DOT 
also  using  ad  hoc  reporting  to 
supplement  the  Form  41  data  base  when 
needed  to  examine  merger  proposals, 
interlocking  relationships,  airline 
agreements  and  antitrust  immunity 
requests. 

In  a  final  comment  on  post-sunset 
reporting.  ATA  recommends  that 
reporting  levels  for  all  scheduled 
carriers  should  be  the  same  except  in 
support  of  specific  programs  that  are  not 
applicable  to  all  carriers.  As  previously 
explained,  the  overlapping  data 
requirements  of  the  various  Federal 
agencies  do  not  lend  themselves  to 
establishing  individual  reporting  levels 
by  program. 

It  should  also  be  mentioned  that  the 
Board  is  precluded  from  setting  a 
uniform  reporting  level  for  all  scheduled 
carriers  by  the  provisions  of  the 
Regulatory  Flexibility  Act."  which 
require  Federal  agencies  to  consider 
tiering  or  other  approaches  to  fit 
regulatory  and  informational 
requirements  to  the  size  of  the  business. 


Moreover,  the  Office  of  Management 
and  Budget's  (OMB)  general  information 
collection  guidelines  *  generally 
preclude  OMB  approval  of  an 
information  collection  unless  the 
collecting  agency  has  taken  all 
practicable  steps  to  develop  separate 
and  simplified  requirements  for  small 
businesses.  In  view  of  these  facts,  the 
Board  has  decided  to  continue  its  policy 
of  tiering,  whenever  possible,  its 
information  collections  to  the  size  of  the 
reporting  carrier. 

Proposed  Level  of  Post-Sunset  Reporting 

EDR-472  proposed  the  elimination  of 
14  of  the  current  42  CAB  Form  41 
schedules.  This  represents  a  33  percent 
reduction  in  the  number  of  schedules  in 
the  CAB  Form  41  Report.  ATA  and  Delta 
have  commented  that  they  estimate  that 
the  proposed  changes  would  not 
significantly  reduce  carrier  reporting 
burden.  ATA  questions  the  significance 
of  the  reporting  reductions  by  stating 
four  of  the  schedules  are  not  relevant 
under  deregulation  because  they  support 
regulatory  programs  no  longer  in 
existence,  such  as  domestic  ratemaking 
and  section  406  subsidy.  Delta,  on  the 
other  hand,  refers  to  the  reductions  as 
"modest."  Putting  the  proposed  rule  into 
perspective,  it  should  be  remembered 
that  EDR-472  is  the  third  in  a  series  of 
rules  whose  objective  was  to  reduce 
carrier  reporting  to  the  level  needed  to 
support  the  post-sunset  administration 
of  Federal  programs  that  require 
aviation  data. 

The  Board  feels  that  the  one-third 
reduction  in  the  number  of  Form  41 
schedules  is  significant,  particularly 
when  viewed  in  terms  of  pre-  versus 
post-deregulation  reporting  levels.  In 
1978,  Form  41  comprised  a  total  of  61 
schedules:  the  28  schedules  that  will 
remain  after  sunset  represent  a  54 
percent  reduction  in  the  total  number  of 
Form  41  schedules,  which  the  Board 
views  as  a  very  material  reduction. 
ATA's  comment  does  recognize  one  of 
the  Board's  major  objectives  prior  to 
sunset,  namely  the  elimination  of  any 
data  collections  that  are  no  longer 
needed  in  a  deregulated  environment. 

Northwest  in  its  comments  has 
questioned  the  Board's  advocacy  of 
retaining  specific  Form  41  schedules. 
The  carrier  states  that  since  the  Board 
will  sunset  on  December  31, 1984,  it  is 
Northwest's  view  that,  at  a  minimum, 
only  the  schedules  which  were 
requested  by  agencies  existing  after 
December  31. 1984.  should  be  considered 
for  retention.  Northwest's  comment  does 
not  recognize  that  the  Board's  remaining 


'  PuIj.  I..  98-443.  OiMober  4.  1984. 
•  ^hlb.  I..  96-3.S4.  S<!pH-mbor  19. 1980. 


*  Section  1320.6  of  5  CFR  Part  1320. 
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regulatory  functions  at  December  31  will 
be  transferring  to  other  Federal 
agencies.  EDR-472  proposes  tbe 
continued  collection  of  those  data  that 
are  now  used  in  administering  these 
transferring  programs.  Moreover.  DOT. 
which  will  assume  responsibility  for 
virtually  all  of  the  Board's  programs  at 
sunset,  has  Tiled  comments  supporting 
the  proposed  level  of  reportmg.  For 
these  reasons,  the  Board  believes  that 
its  position  on  continued  reporting  is 
reasonable  and  necessary. 

In  EDR-472.  the  Board  recognized  that 
the  Securities  and  Exchange 
Commission  (SEC)  requires  carriers 
registered  with  SEC  to  report  periodic 
balance  sheet  and  income  statement 
data:  however,  the  Board  noted  that  it  is 
unable  to  use  the  carrier  financial 
statements  filed  with  SEC  because  such 
statements  are  required  to  be  presented 
on  a  consolidated  basis  while  Federal 
data  requirements  relate  solely  to  the  air 
transportation  operations  of  the 
corporate  entity. 

Northwest  has  pointed  out  in  its 
comments  that  SEC  data  does  identify 
business  segments  and  that  SEC  filings 
should  provide  the  financial  data 
needed  by  the  Federal  sector.  While 
Northwest  is  correct  in  stating  that  SEC 
does  collect  some  profit  and  loss  data 
broken  down  by  business  segments,  the 
data  collected  still  cannot  be  used  by 
the  Board.  First  of  all.  generally 
accepted  accounting  principles  (GA<\P) 
require  publicly  held  carriers  to  include 
in  their  published  annual  financial 
statements  to  their  stockholders  only 
summary  business  segment  data.  These 
data  include  operating  revenues, 
operating  expenses,  operating  profit  or 
loss,  depreciation  and  amortization, 
capital  expenditures  and  amount  of 
identifiable  assets.  This  reporting  of 
totals  by  category  does  not  provide  the 
level  of  detailed  reporting  needed  to 
administer  Board  and  other  Federal 
programs.  An  example  of  this  is  that 
business  segment  data  are  not  broken 
down  by  carrier  operating  entity. 
Revenue  and  expense  data  by  entity  is 
used  by  the  Board  in  computing  the 
Standard  Foreign  Fare  Level  which  is 
analyzed  and  adjusted  on  a  recurrent 
basis. 

Secondly,  carrier  financial  reports  to 
SEC  and  its  shareholders  may  be  based 
on  a  fiscal  year  basis  and  not  the 
calendar  year  basis  used  for  Form  41 
reporting.  Uniform  reporting  by  calendar 
years  provides  for  uniformity  and 
consistency  in  the  aviation  industry's 
data  bases,  which  enhances  the 
decision-making  process.  It  would  be 
impossible  to  draw  reasonable 
comparisons  or  to  monitor  the  industry 


results  of  80  carriers  whose  reporting 
periods  are  not  uniform. 

Reporting  of  Carrier  Operating  Expense 
Data 

EDR-472  included  for  public  comment 
revised  Schedules  P-6  "Operating 
Expenses  by  Obiective  Groupings"  and 
P-7  "Operating  Expenses  by  Functional 
Groupings."  Both  schedules  were 
intended  to  allow  carriers  to  report  more 
highly  summarized  operating  expense 
functions  and  objective  account 
groupings.  For  example.  Group  II  air 
carriers  would  report  salaries  for 
general  management  personnel  as  a 
single  line  item  rather  than  allocating 
the  expense  to  several  functional 
expense  categories,  such  as, 
maintenance  burden,  passenger  service, 
aircraft  and  traffic  servicing,  and 
general  and  administrative.  The  revised 
P-6  and  P-7  schedules  were  developed 
to  replace  the  current  Form  41. 
Schedules  P-6.  P-7  and  P-«.  which 
require  carriers  to  report  operating 
expense  data  by  detailed  account 
classifications  that  are  allocated  by 
function. 

Comments  on  the  reporting  of 
operating  expense  data  were  Rled  by 
ATA.  Delta.  Northwest  and  the 
Department  of  the  Air  Force  (DOAF). 

Delta  recommends  eliminating  the 
reporting  of  operating  expense  data  on 
Schedules  P-6  and  P-7  and  states  that 
accumulating  and  maintaining  operating 
expense  data  by  functional  account 
categories  is  very  burdensome  and  such 
data  are  no  longer  needed  since 
domestic  pricing  has  been  deregulated. 
Northwest  states  that,  under 
deregulation,  very  little  of  the  operating 
expense  data  now  reported  on 
Schedules  P-6,  P-7  and  P-8  are  needed 
and  then  only  for  comparative  purposes, 
which  the  carrier  views  as  an 
inappropriate  justification  in  a 
deregulated  environment. 

As  noted  in  EDR-472.  DOAFs 
Military  Airlift  Command  uses  the 
detailed  operating  expense  data  now 
reported  on  Schedules  P-6.  P-7  and  P-8 
to  establish  rates  for  awarding  airlift 
service  contracts  to  civil  air  carriers. 
The  Department  of  Commerce's  Bureau 
of  Economic  Analysis  also  uses  data 
from  Schedules  P-6,  P-7  and  P-fl  in 
developing  its  benchmark  input-output 
tables  of  the  United  States,  which  trace 
purchases  and  sales  among  all 
industries  in  the  economy.  The  Board 
uses  operating  expense  data  in 
evaluating  a  carrier's  operating  plan  in 
initial  and  continuing  fitness 
proceedings,  certification  proceedings 
and  international  route  awards.  The 
Board  also  uses  Schedules  P-6.  P-7  and 
P-8  data  in  performing  breakeven 


analyses  of  individual  carrier 
international  operations  for  use  in 
bilateral  negotiations.  Further,  these 
data  are  used  by  the  Board  in  I 

establishing  and  monitoring  subsidy         ' 
rates  in  the  essential  air  service 
program.  To  support  the  administration 
of  these  regulatory  functions,  the  Board 
has  decided  that  continued  reporting  of 
carrier  operating  expense  data  after 
sunset  is  necessary. 

Turning  to  Delta's  comment  on 
burden,  the  Board  does  recognize  the 
degree  of  reporting  burden  involved  in 
allocating  operating  expenses.  Because 
of  this,  the  Board's  staff  developed  the 
less  detailed  revised  P-6  and  P-7 
schedules  that  were  included  in  EDR- 
472.  ATA.  Delta  and  DOAF  commented 
on  the  revised  schedules. 

ATA.  speaking  on  behalf  of  sixteen 
carriers,'"  commented  that  it  opposes 
the  revised  schedules  because  they 
would  place  an  undue  burden  on  the 
carriers  because  the  revised  forms  are 
used  for  reporting  essentially  the  same 
data  now  reported,  but  in  a  different 
manner.  ATA  further  commented  that  if 
the  Board  desires  different  forms  of  data 
presentation  for  its  convience.  it  should 
accept  the  burden  of  rearranging  the 
data.  Delta  supported  ATA's  comments 
and  stated  that  substituting  the  revised 
P-6  and  P-7  schedules  would  be  more 
burdensome  and  time  consuming  than 
filing  the  current  Schedules  P-6.  P-7  and 
P-8. 

Delta  further  stated  that  the  revised 
Schedule  P-7  is  particularly 
objectionable  because  the  functional 
account  totals  are  not  based  on  the 
Board's  Uniform  System  of  Accounts, 
which  could  place  expense  allocations 
at  the  mercy  of  individual  carrier 
judgment  and  questionable  assumptions 

As  a  data  user.  DOAF  has  objected  to 
replacing  the  current  reporting  formats 
with  the  revised  schedules  because  the 
Military  Airlift  Command's  ratemaking 
function  would  be  greatly  hindered. 
DOAF  stated  that  the  revised  schedules 
do  not  have  the  complete  breakout  of 
operational  accounts  by  function  which 
is  needed  to  validate  allowable  charges 
by  the  carriers. 

In  view  of  the  opposition  of  a 
significant  number  of  Group  III  carriers 
(see  footnote  10),  which  represents  those 
carriers  most  affected  by  any  changes  in 
operating  expense  reporting,  and 
DOAF's  need  for  the  current  level  of 
reporting,  the  Board  has  decided  to 


'"  American.  Capitul.  Continenlal.  Delia.  Ktying 
Tifter.  Frontier.  Ilawaiiiin.  N'lrtliwpst.  O/ark.  Pan 
Amerii.an.  Piedmonl.  PSA.  United.  liSAir.  Wijsirm 
and  Wien.  This  group  of  carriers  represents  15  u(  2A 
or  fi3  pen  rnt  of  the  larKesI  rarriors  |Crrmip  III) 
rrpt>rlinj»  l<i  the  Board. 
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retain  the  current  level  of  reporting. 
Accordingly,  carriers  will  continue  to 
report  their  operating  expense  data  on 
Form  41  Schedules  P-6.  P-7  and  P-8. 

Reporting  Results  of  Operations 

Delta  and  .Northwest  oppose  the 
continued  reporting  of  interim  income 
statement  data  on  Schedule  P-l(a) 
"Interim  Operations  Report."  Delta 
states  that  neither  the  Board  nor  any 
successor  agency  has  a  Congressional 
mandate  to  monitor  either  airline  pricing 
or  the  financial  health  of  the  industry. 
Delta  goes  on  to  say  that  meaningful 
analysis  of  Schedule  P-l(a)  data  is  not 
possible  because  P-1(a)  Includes  only 
system  revenue  and  expense  data. 
Northwest  states  that  using  P-l(a)  data 
to  monitor  the  impact  of  fare  changes  on 
yields  and  unit  costs  is  of  no  concern  to 
the  Board  as  far  as  domestic  operations 
are  concerned. 

The  limited  financial  data  reported  on 
Schedule  P-l(a)  are  used  in  the  Board's 
essential  air  service  and  international 
programs.  The  need  for  these  data  has 
been  futher  cemented  by  the  CAB 
Sunset  Act  of  1984.  which  transfers  to 
DOT  at  sunset  the  Board  s  mandate  to 
monitor  the  continuing  fitness  of 
individual  air  carriers. 

As  to  Delta's  comment  regarding  the 
usefulness  of  the  P-l(a)  for  analytical 
purposes,  the  Bo^rd  reiterates  its 
statement  made  in  EDR-472  that  the 
monthly  reporting  of  the  system  revenue 
and  expense  data  provides  a  better 
causal  relationship  between  fare 
changes  and  their  effects  on  yield  and 
unit  costs  than  quarterly  reporting, 
which  obscures  monthly  cyclical  swings. 
It  should  be  noted  that  DOT  has  filed 
comments  in  support  of  the  need  for 
continuing  the  collection  of  Schedule  P- 
1(a).  Based  on  the  above  data  needs,  the 
Board  has  decided  to  continue  Schedule 
P-l(a)  as  a  Form  41  reporting 
requireni(;nt. 

Reporting  of  Employment  Statistics 

Northwest  has  questioned  the  need 
for  continuing  to  collect  data  on  the 
number  of  employees  on  Schedules  P- 
1(a)  and  P-10.  Under  the  provisions  of 
section  43  the  Airline  Deregulation  Act 
of  1978  (Pub.  L.  95-504),  the  Board  is 
required  to  determine  whether  a 
"qualifying  dislocation  '  has  occurred 
within  the  guidelines  of  the  employee 
protection  program.  In  order  to  jjerform 
this  legislated  function,  the  Board  needs 
data  on  carrier  employment  levels.  The 
Airline  Deregulation  Act  also  transfers 
the  Boards  authority  in  (his  matter  to 
the  Department  of  Transportation  on 
lanuary  1,  1985. 

Northwest  observed  in  its  comments 
that  the  employee  protection  program 


has  been  found  unconstitutional  by  a 
District  Court.  The  Board  is  aware  of 
this  decision  in  Alaska  Airlines  v. 
Donovan,  C.A.  No.  84-04«5;  however, 
the  justice  Department  has  filed  a  notice 
of  appeal  and  section  43  currently 
remains  in  effect. 

The  Department  of  Labor  also  uses 
the  employment  data  collected  by  the 
Board  in  developing  productivity 
measures  for  the  air  transportation 
industry.  Furthermore,  the  Board  is 
responsible  for  filing,  under  a  United 
States  treaty  obligation,  certificated  air 
carrier  employment  data  with  the 
International  Civil  Aviation 
Organization. 

Based  on  these  regulatory  needs,  and 
the  fact  the  above  court  decision  has 
been  appealed,  the  Board  has  decided  to 
continue  the  collection  of  carrier 
employment  data  on  Schedules  P-l(a) 
and  P-10. 

Reporting  of  Fuel  Data  I 

Northwest  has  questioned  the  need 
for  reporting  fuel  data  by  commenting 
that  the  Board's  use  of  Schedule  P-12 
"Fuel  Consumption  by  Type  of  Service 
and  Entity"  in  administering  the 
international  program  is  not  apparent  to 
the  carrier.  Fuel  data  are  used  in 
establishing  and  adjusting  international 
passenger  fare,  cargo,  and  mail  rates. 
Fuel  expense  represents  a  significant 
component  in  adjusting  the  Standard 
Foreign  Fare  Level.  Fuel  data  are  also 
used  in  evaluating  the  reasonableness  of 
carrier  operating  plans  in  fitness 
reviews,  route  awards  and  carrier 
selection  cases.  Domestically,  fuel  data 
are  used  in  setting  Canadian 
transborder  and  intra-Alaska  passenger 
fares  and  rales,  evaluating  carrier 
operating  plans  during  fitness 
investigations,  monitoring  trends  in  the 
cost  of  fuel  and  reviewing  fare  levels 
and  operating  costs  at  essential  air 
service  points.  In  view  of  the  above  fuel 
data  requirements  and  DOT's  comments 
supporting  the  continued  collection  of 
carrier  fuel  data  after  sunset.  Schedule 
P-12  has  been  retained  in  the  final  rule. 

Aircraft  Inventory  Data  i 

EDR-472  proposed  to  continue 
collecting  certain  basic  data  about  the 
composition  of  carrier  aircraft  fleets  on 
Schedules  B-7  "Airframes  and  Aircraft 
Engines  Acquired,"  B-8  "Flight 
Equipment  Retired"  and  B-43  "Inventory 
of  Airframes  and  Aircraft  Engines." 

Northwest  questions  the  need  for  the 
Board  to  continue  collecting  data 
pertaining  to  airframe  and  aircraft 
engine  acquisitions,  retirements  and 
inventories.  The  carrier  believes  the 
proper  source  for  collecting  such  data 
should  be  the  airframe  and  engine 


manufacturers.  Beyond  this  source. 
Northwest  states  that  the  Federal 
Aviation  Administration's  (FAA) 
registry  office  could  provide  the  Board 
with  the  aircraft  inventory  data  it  needs. 

During  the  development  of  EDR-472. 
we  identified  and  analyzed  the  potential 
alternative  data  sources  for  Form  41 
data  and  analyzed  their  capability  for 
fulfilling  the  Board's  data  needs.  Aircraft 
manufacturers  and  FAA  registry  data 
were  included  in  the  Board  staffs 
analysis  of  available  data  sources.  Both 
sources  were  rejected  as  being  deficient 
in  meeting  the  Etoard's  needs. 

Manufacturers  would  be  able  to 
provide  cost  data  on  airframes  and 
aircraft  engines  only  as  delivered; 
however,  the  Board  needs  actual  cost 
data  to  the  carriers  which  include  post- 
delivery  modification  and/or  re- 
engining.  The  Board  also  needs  the  date 
when  an  aircraft  is  placed  in  service. 
The  originating  source  for  this  data 
element  is  the  carriers. 

Turning  now  to  FAA  data  on  aircraft 
registrations,  the  FAA's  aircraft  registry 
provides  information  on  aircraft 
ownership,  but  not  necessarily  who  is 
operating  the  aircraft.  FAA  data  does 
not  identify  the  operators  of  aircraft 
under  an  operating,  capital  or  sub-lease 
arrangement.  It  should  be  noted  that 
over  the  years  the  FAA  has  looked  to 
the  Board  for  data  regarding  carrier 
aircraft  fleet  composition. 

Neither  the  manufacturers  nor  the 
FAA  can  provide  a  breakdown  of  each 
carrier's  aircraft  inventory  by  operating 
and  nonoperating  aircraft,  such  data  can 
only  be  obtained  from  the  carriers 
themselves.  Being  able  to  identify 
operating  and  nonoperating  aircraft  is 
important  in  evaluating  carrier  fitness 
by  facilitating  the  analysis  of  a  carriers 
operating  plans  and  aircraft  fleet 
utilization.  Lacking  an  acceptable 
alternative  data  source,  the  Board  has 
decided  to  continue  Schedules  B-7.  B-8 
and  B-43  as  part  of  the  Form  41  data 
base. 

In  addition  to  Northwest's  comments, 
DOAF  recommended  in  its  comments 
that  proposed  Schedule  B-43  "Aircraft 
Inventory  Data"  be  revised  to  include  a 
space  for  reporting  the  number  of 
aircraft  engines,  which  the  Military 
Airlift  Command  uses  in  its  ratemaking 
function  to  calculate  depreciation  of  and 
investment  in  flight  equipment.  DOAF  is 
concerned  that  only  mentioning  the 
reporting  of  engine  inventory  data  in  the 
reporting  instructions  and  not  including 
any  reference  to  aircraft  engines  on  the 
face  of  the  schedule  could  result  in  some 
confusion  as  to  whether  engine 
inventory  data  should  be  reported. 
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In  evaluating  DOAFs 
recommendation,  the  Boards  staff 
reviewed  recent  Form  41  filings  to 
ascertain  if  the  reporting  instruction 
reference  was  sufficient  to  ensure  the 
submission  of  engine  data.  The  staff 
discovered  a  general  trend  toward 
excluding  engine  data  as  part  of  the 
carrier  total  aircraft  inventory.  Because 
of  this,  the  Board  concurs  with  DOAFs 
argument  that  including  a  column  for 
reporting  the  number  of  aircraft  engines 
would  help  eliminate  any  confusion  over 
whether  engine  data  should  be  reported. 
Accordingly,  such  a  column  has  been 
added  to  Schedule  B-43.  To  further 
clarify  the  nature  of  the  data  to  be 
reported  on  the  revised  Schedule  B-43. 
the  Board  has  also  decided  to  change 
the  title  of  the  schedule  to  read: 
"Inventory  of  Airframes  and  Aircarft 
Engines." 

During  its  review  of  airframe  and 
aircraft  engine  reporting,  the  staff  also 
discovered  that  there  is  apparently  some 
confusion  on  the  part  of  reporting 
carriers  as  to  how  individual  aircraft 
types,  models  and  cabin  designs  should 
be  reported.  To  avoid  further  confusion, 
the  reporting  instructions  for  Schedule 
B-43  have  been  clarified  in  the  final 
rule. 

In  related  comments,  the  Stale  Tax 
Commissioner  of  the  State  of  North 
Dakota  opposes  the  elimination  of 
Schedule  B-7(b)  "Flight  Equipment 
Acquired"  and  T-2(b)  Traffic. 
Capacity.  Aircraft  Operations,  and 
Miscellaneous  Statistics  by  Type  of 
Aircraft."  The  Arizona  Department  of 
Revenue  and  Simat.  Helliesen  &  Eichner 
oppose  the  elimination  of  Schedule  B-7 
"Airframes  and  Aircraft  Fjigines 
Acquired"  as  well  as  Schedule  T-2(b| 
1  he  preceeding  commenters  echo  the 
position  of  Greyhound  Leasing  and 
Financial  Corporation  and  TAI  INC. 
which  filed  general  comments  opposing 
the  elimination  of  data  needed  to 
determine  the  value  of  used  aircraft. 

Analysis  of  the  comments  outlined  in 
the  above  paragraph  reveals  an 
apparent  misunderstanding  as  to  the 
changes  that  the  Board  proposed 
relative  to  Schedules  B-7.  B-7(b)  and  T- 
2lb).  The  effect  of  EDR-472  on  these 
schedules  is  discussed  below. 

As  to  the  opposition  to  the  elimination 
of  Schedule  B-7.  it  should  be  noted  that 
the  Board  did  not  propose  to  eliminate 
the  schedule  in  its  entirely.  The  Board 
did.  however,  recommend  eliminating 
several  of  the  data  columns  contained  in 
the  present  Schedule  B-7.  .None  of  the 
data  being  eliminated  would  preclude 
an  analysis  of  the  cost  of  aircraft 
acquisitions. 

While  EDR-472  proposed  to  retain 
S<;hedule  B-7.  it  would,  however. 


eliminate  Schedule  B-7{b),  which  is  no 
longer  filed  since  it  was  required  only 
from  those  air  carriers  receiving  seciioii 
406  subsidy.  Congress  eliminated  the 
appropriation  for  this  program  effective 
October  1. 1982.  The  retention  of 
Schedule  B-7.  however,  would  continue 
the  collection  of  essentially  the  same 
data  that  were  reported  on  Schedule  B- 
7(b). 

Similarly,  the  proposed  elimination  of 
Schedule  T-2(b)  is  based  on  the 
retention  of  a  material  portion  of  the 
data  now  reported  on  the  schedule. 
EDR-472  proposed  to  combine  into  a 
single  consolidated  Schedule  T-2  the 
data  elements  targeted  for  retention  on 
Schedules  T-2(a)  and  T-2(b).  Since  the 
proposed  changes  to  Schedules  B-7.  B- 
7|b)  and  T-2(b)  would  not  affect  the 
ability  of  the  firms  thai  commented  on 
these  changes  to  analyze  changes  in 
aircraft  values,  the  revisions  to  these 
schedules  have  been  finalized  as 
proposed. 

Reporting  of  Changes  in  Financial 
Position 

Northwest  questions  the  need  for 
continuing  Schedule  B-12  'Statement  of 
Changes  in  Financial  Position"  as  a 
reporting  requirement.  The  carrier  stales 
that  the  Board  is  the  only  Federal 
agency  expressing  an  interest  in 
Schedule  B-12  and  that,  if  neither  DOT 
nor  any  other  government  agency  has  a 
need  for  it.  then  the  schedule  should  be 
eliminated  at  sunset. 

EDR-472  proposed  to  retain  Schedule 
B-12  for  monitoring  carrier  fitness  and 
reviewing  carrier  applications  to  provide 
international  service.  In  its  comment. 
DOT.  which  will  be  administering  these 
programs  after  sunset,  supported  the 
continuation  of  Schedule  B-12.  CAB 
Sunset  Act  of  1984  provides  for  DOT  to 
monitor  carrier  fitness  for  both  domestic 
and  international  operations.  Because  of 
these  obvious  regulatory  needs  and  the 
fact  the  cash  flow  data  provided  by 
Schedule  B-12  is  not  available 
elsewhere,  the  Board  has  decided  to 
retain  this  schedule. 

Reporting  of  TrafFic  Data 

Northwest  has  commented  that  the 
traffic  and  capacity  statistics  reported 
on  Schedules  T-l(a).  T-l(b).  T-l(c)  and 
T-2  are  interesting,  but  provide  very 
little  data  that  are  absolutely  required 

As  indicated  in  EDR-472.  "the 
statistical  data  reported  on  these 
schedules  are  needed  to  administer  a 
variety  of  Federal  programs.  The 
Department  of  Commerce  (DOC)  uses 
various  T-l(a)  data  elements  in 
measuring  the  air  transportation 
industry  output  for  inclusion  in  the  gross 
national  product.  DOC  also  uses  T-l(c) 


data  in  estimating  Federal  Government 
purchases  of  air  transport  service. 
Traffic  and  capacity  are  an  important 
ingredient  in  DOTs  analysis  of  related 
revenue,  cost  and  performance  data. 
DOT  also  requires  such  data  for 
developing  industry-wide  traffic 
forecasts. 

The  Board  uses  traffic  and  capacity 
data  in  its  international,  essential  air 
service  and  fitness  programs. 
Specifically,  data  are  used  to  compute 
load  factors,  traffic  changes,  yield  costs 
per  revenue  passenger-mile  and 
available  ton-mile  and  fuel  consumption 
per  block  hour. 

In  view  of  these  regulatory  needs  and 
DOTs  comments  in  support  of 
continuing  Schedules  T-l(a).  T-l{b).  T- 
1(c)  and  T-2.  the  Board  has  decided  to 
retain  these  schedules  as  proposed.  At 
the  same  time,  the  Board  rejects  Delta's 
suggestion  that  the  Board  not  combine 
the  remaining  data  elements  from  the 
present  Schedules  T-2(a)  and  T-2(b) 
into  a  single  Schedule  T-2.  Delta  asserts 
that  this  change  would  require 
expensive  programming  changes  since 
its  "T"  schedules  are  produced  by 
computer.  The  carrier  recommends 
either  eliminating  entire  schedules  or 
maintaining  the  current  level  of 
reporting.  The  Board's  rejection  is  based 
on  its  objective  of  not  collecting  more 
data  than  are  required  and  the  fact 
Delta  filed  the  only  dissenting  comment 
to  the  proposed  change. 

Northwest  has  questioned  the  value  of 
collecting  airport  activity  statistics  on 
Schedules  T-3(a).  T-3(bj  and  T-3(c).  The 
carrier  also  suggests  using  as  substitute 
data  sources  the  Official  Airline  Guide 
(OAG).  the  FAA  Air  Traffic  Activity 
publication  and  airport  managements  as 
sources  for  scheduled  departures, 
aircraft  handled  at  FAA  control  centers 
and  traffic  statistics. 

As  to  the  value  of  the  information 
collected,  the  data  are  used  by  the 
Board  to  audit  subsidy  claims,  establish 
international  mail  rates  and  analyze 
carrier  operating  plans.  DOT  uses 
Schedule  T-3  data  to  develop  industry- 
wide traffic  forecasts,  develop  and 
analyze  policy  initiatives  and  allocate 
airport  and  airways  development 
(ADAP)  funds.  DOT  comments  support 
the  continued  collection  of  airport 
activity  data. 

Turning  to  the  usefulness  of  the 
alternative  data  sources  cited  by 
Northwest,  the  Boards  staff  has 
reviewed  each  of  the  above  sources  and 
concluded  that  none  of  them  could  be 
used  as  a  substitute  for  the  Schedule  T- 
3  data.  The  OAG  tapes  do  not  contain 
the  latest  carrier  schedule  changes.  The 
departure  data  in  the  FAA  Air  Traffic 
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Activity  publicatii)n  dre  Ijroken  down 
between  commercial  and  military  flights 
and  duos  not:  (1)  provide  data  by 
carrier,  |2)  segregate  revenue  service 
from  nonrcvenue  service.  (.3)  collect  data 
broken  down  by  scheduled  and 
nonscheduled.  and  (4)  collect  data  by 
aircraft  type.  The  number  of  airport 
authorities  that  collect  data  on  their 
own  behalf  is  not  significant  enough  to 
provide  a  system-wide  data  base.  The 
FAA  relies  on  Schedule  T-3  data  in 
allocating  ADAP  funds — it  does  not  use 
airport  authority  data  for  the  allocation 
of  these  funds.  Finally,  none  of  the  three 
sources  mentioned  by  NJorthwest 
segregates  data  by  entity  of  operation. 
Based  on  the  above  discussion,  the 
Board  has  decided  to  retain  Schedule  T- 
3(a).  T-.lIb)  and  T-3(c).  as  proposed. 

Reporting  of.  All-Cargo  Operations 

Northwest  questioned  the  need  for 
continuing  to  collect  data  on  all-cargo 
operations  on  Schedule  T-8.  The  carrier 
stated  that  the  all-cargo  industry  has 
been  deregulated  and  that  DOT  does  not 
need  to  analyze  it. 

By  Economic  Regulation  ER-1349 
dated  )uly  1, 1983.  the  Board  reduced  the 
level  of  all-cargo  reporting  for  all  air 
carriers  holding  section  401  certificates 
that  conduct  all-cargo  operations  under 
certificates  issued  under  section  418  of 
the  Act.  During  the  rulemakng 
proceeding,  the  Board  recognized  DOT's 
expressed  need  for  continuing  minimal 
all-cargo  reporting  in  order  to  allow  it  to 
fulfill  its  responsibilities.  These 
responsibilities  included  controlling  the 
national  airspace,  operating  a  system  of 
air  traffic  control  and  promoting  the 
development  of  an  effective  national 
airport  system.  Uses  for  aH-cargo  data 
include  performing  cost/benefit 
analyses  of  existing  and  proposing  rules, 
forecasting  growth  of  air  traffic,  and 
estimating  revenues  in  the  Airport  and 
Airway  Trust  Fund. 

Since  DOT  is  the  primary  user  of  all- 
cargo  data  and  has  reiterated  in  this 
proceeding  its  continuing  support  for  all- 
cargo  reporting,  the  Board  gives  material 
weight  to  DOTs  views  in  this  matter. 
Accordingly.  Schedule  T-8  will  be 
continued  as  proposed. 

Reporting  of  Market  Data 

Northwest  objects  to  the  requirement 
that  it  report  its  market  data  to  the 
Board  on  Schedule  T-9  "Nonstop 
Market  Report."  The  carrier  feels  that 
Schedule  T-9  is  an  invasion  into  a 
carrier's  proprietary  information  and» 
should  be  stopped. 

Beyond  the  legitimate  regulatory 
needs  for  Schedule  T-9  data  that  were 
outlined  in  EDR-472,  it  inust  be  noted 


thai  the  CAB  Sunset  Act  of  1984  " 
requires  DOT  to  collect  and  disseminate 
information  on  civil  aeronautics 
including  ".  .  .  information  on  the 
number  of  passengers  traveling  by  air 
between  any  two  points  in  interstate 
and  overseeas  air  transportation  .  .  ." 
Therefore.  DOT  is  compelled  by  law  to 
continue  Schedule  T-9  as  a  reporting 
requirement.  In  view  of  DOT's 
Congressional  mandate  and  the  above 
referenced  compelling  regulatory  needs. 
Schedule  T-9  has  been  retained  in  the: 
final  rule  as  proposed.  The  Board  does 
note,  however.  Northwests  view  that 
Schedule  T-9  comprises  proprietary 
carrier  information  and  discusses  this, 
issue  below.  ^ 

Conndential  Treatment  of  Form  41  Data 

ATA,  Continental.  Delta  and 
Northwest  have  raised  the  issue  of 
confidential  treatment  for  Form  41  data. 
Essentially.  ATA  and  the  above  carriers 
object  to  the  Boards  public  release  of 
data  the  carriers  and  ATA  consider  to 
be  proprietary.  The  data  in  question 
include  profit  and  loss  data,  operating 
costs  by  aircraft  type  and  traffic  data  by 
market. 

Besides  general  comments  by  ATA. 
Continental  and  Northwest  objecting  to 
the  public  disclosure  of  Form  41  data. 
Delta  states  that  competitors  are  not 
equals  and  some  carriers  stand  to  gain 
more  than  they  will  lose  in  reciprocal 
information  exchanges.  Delta  goes  on 
further  to  recommend  that  Form  41  data 
not  be  disclosed  except  (1)  to  Federal, 
slate  and  local  governmental  bodies  for 
their  internal  use  only,  when  such 
disclosure  is  consistent  with  the 
governmental  body's  regulatory 
functions  and  (2)  to  partip<!  tn  any 
proceeding  before  the  Board  or  any 
successor  agency  to  the  extent  such  data 
are  relevant  and  material  to  the  issues 
in  the  proceeding  upon  a  determination 
by  the  administrative  law  judge 
assigned  to  the  case. 

The  Board  believes  that  Deltas 
position,  as  well  as  the  positions  of 
ATA.  Continental  and  Northwest,  may 
have  merit;  however,  this  rulemaking  is 
not  the  proper  forum  for  addressing  such 
concerns.  Since  the  issue  of  confidential 
treatment  was  not  addressed  in  EDR- 
472.  the  Board  feels  that  the  question  of 
confidential  treatment  should  be  the 
subject  of  a  separate  rulemaking  notice 
which  would  allow  for  public  discussion 
and  comment  on  the  issues  involved. 
The  Board  feels  this  would  result  in  a 
better  balancing  of  legitimate  data 
interests  represented  by  government,  the 
public  and  the  carriers.  A  rulemaking 


'Se<;lHin  5(dHl)(B).  Pub.  L.  i)«-443. 


notice  will  also  provide  an  excellent 
vehicle  for  considering  the  ancillary 
issues  surrounding  the  question  of 
whether  or  not  confidential  treatment 
should  be  granted.  These  issues  include 
how  comprehensive  the  confidential 
treatment  blanket  and  how  long  the 
period  of  confidential  treatment  should 
be. 

Reporting  of  Stock  Ownership 

Northwest  has  stated  that  it  sees  little 
need  for  the  continued  reporting  of 
persons  holding  more  than  five  percent 
of  a  carrier's  capital  stock  or  capital  to 
the  Board  on  Schedule  G-41.  The  carrier 
contends  that  such  data  are  available 
from  SEC. 

The  Board  realizes  that  SEC  requires 
each  registrant  to  disclose  certain  data 
regarding  any  person  known  to  the 
registrant  to  be  the  beneficial  owner  of 
more  than  five  percent  of  any  class  of 
the  registrant's  voting  securities." 
However,  section  407(b)  of  the  Federal 
Aviation  Act  of  1958,  as  amended, 
requires  each  air  carrier  to  submit  to  the 
Board  a  listing  of  each  of  its 
stockholders  or  members  holding  more 
than  five  percent  of  the  entire  capital 
stock  or  capital  of  such  air  carrier.  The 
Boards  stock  ownership  reporting  is 
different  from  SEC's  because  (1)  SEC 
reporting  is  based  on  the  entire 
corporate  entity  on  a  consolidated  basis. 
while  the  Board's  requirement  is  limited 
to  the  air  carrier  portion  of  the  corporate 
entity,  and  (2)  SEC  only  collects  data  on 
publicly  held  corporations,  while  the 
Board  is  interested  in  significant 
contributors  of  capital  in  privately  held 
air  carriers. 

While  the  CAB  Sunset  Act  of  1984 
terminates  effective  January  1. 1985, 
section  407(b)  of  the  Federal  Aviation 
Act  of  1958,  Schedule  G-41  is  still 
needed  to  collect  ownership  data  for 
calendar  year  1984.  During  1985.  the 
Board  anticipates  that  DOT  will  review 
its  need  for  this  schedule  and  amend  the 
air  carrier  reporting  requirements,  as 
appropriate. 

Revision  of  Form  41  Schedules 

Due  to  the  impending  transfer  of  the 
Board's  Form  41  data  collection  function 
to  DOT'S  Research  and  Special 
Programs  Administration,  the  specific 
Form  41  schedules  affected  by  this  rule 
have  been  submitted  to  DOT's  graphic 
arts  staff  for  modification.  The  revised 
schedules  will  not  be  available  until 
January  1985;  however  copies  showing 
the  changes  to  each  Form  41  schedule 
that  are  promulgated  by  this  final  rule 


'=Ser.lion  403(.i)  of  17  CFR  Part  229. 
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are  available  at  the  address  given  under 
FOM  FUHTHCN  INTOWMATKHi  COMTACT. 

Regulatory  Flexibility  Act 

For  the  reasons  stated  in  FDR-472.  the 
Board  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  SubjecU  in  14  CFR  Part  241 

Air  carriers.  Uniform  System  of 
Accounts  and  Reports. 

Final  Rule 

Accordingly,  the  Civil  Aeronautics 
Board  amends  14  CFR  Part  241.  Uniform 
System  of  Accounts  and  Reports  for 
Large  Certificated  Air  Carriers  as 
follows: 

1.  Section  04  is  amended  by  revising 
paragraph  (a)  to  read: 

Section  04 — Air  Carrier  Grouping 

(a)  All  large  certificated  aii  carriers 
are  placed  into  three  basic  air  carrier 
groupings  based  upon  their  level  of 
operations  and  the  nature  of  these 
operations  In  order  to  determine  the 
level  of  operations,  total  operating 
revenues  for  a  twelve  month  period  are 
used.  The  following  operating  revenue 
ranges  are  used  to  establish  air  carrier 
groupings: 


Total  annual  oparatng  f 


I J  0-S75. 000.000 

■ !  $75.000.001. -$200,000,000 

m 1  $200,000,001  . 


For  reporting  purposes.  Croup  I  air 
carriers  are  further  divided  into  two 
subgroups:  (1)  Air  carriers  with  total 
annual  operating  revenues  between 
$10,000,000  and  S75.000.000  and  (2)  air 
carriers  with  total  annual  operating 
revenues  below  SlO.000.000. 

•  *  •  •  • 

2  Section  1-7  is  revised  to  read: 

S«c.  1-7    interpretation  of  Accounts. 

To  the  end  that  uniform  accounting 
may  be  maintained,  questions  involving 
matters  of  accounting  significance  which 
are  not  clearly  provided  for  should  be 
submitted  to  the  Director.  Bureau  of 
Carrier  Accounts  and  Audits,  for 
explanation,  interpretation,  or 
resolution. 

Sec.  1-9    fAmendedl 

.3.  Section  1-9  is  amended  by  removing 
paragraph  (e). 

4.  Section  2-1  is  amended  by  revising 
paragraph  (c)  to  read  as  follows  and 
removing  paragraph  (e). 

Sec.  2-1    Basis  of  Allocation  between 
Entities. 


|c]  For  purposes  of  this  section, 
investments  by  the  air  carrier  in 
resources  or  facilities  used  in  common 
by  the  regulated  air  carrier  and  those 
transport-related  revenue  services 
defined  as  separate  nontransport 
ventures  under  section  l-6(b)  shall  not 
be  allocated  between  such  entities  but 
shall  be  reflected  in  total  in  the 
appropriate  accounts  of  the  entity  which 
predominately  uses  those  investments. 
Where  the  entity  of  predominate  use  is  a 
nontransport  venture,  the  air  carrier 
shall  reflect  the  investment  in  account 
1510.3,  Advances  to  Associated 
Companies. 

•  *  •  •  • 

5.  Section  2-7  is  amended  by  revising 
paragraph  (g)  to  read: 

Sec  3-7    EitraortNnary  Kerns. 
Discontinued  Operations,  Prior  Period 
Adjustments,  end  Accounting  Cttangee. 

•  •  •  e  • 

(g)  The  cumulative  effect  of  changes  in 
accounting  principles  shall  be  reflected 
in  the  account  provided  for  in  the 
determination  of  net  income  and  clearly 
and  completely  described  in  notes  to  the 
income  statement  (see  section  18).  The 
amount  of  the  cumulative  effect  of  a 
change  in  accounting  principles  shall 
represent  the  difference  between  (a)  the 
amount  of  retained  earnings  at  the 
beginning  of  the  period  of  the  change 
and  (b)  the  amount  of  retained  earnings 
that  would  have  been  reported  at  that 
date  if  the  new  accounting  principle  had 
been  applied  retroactively  for  all  prior 
periods  which  would  have  been  affected 
by  recognizing  only  the  direct  effects  of 
a  change  and  the  related  income  tax 
effect.  Financial  statements  of  prior 
periods  shall  not  be  restated  without  the 
prior  approval  of  the  Director,  Bureau  of 
Carrier  Accounts  and  Audits.  Changes 
in  accounting  estimates  shall  be 
accounted  for  in  (a)  the  period  of  change 
if  the  change  affects  that  period  only  or 
(b)  the  period  of  change  and  future 
periods  if  the  change  affects  both. 
Materiality  should  be  measured  both  in 
relation  to  the  effects  of  earh  change 
separately  and  the  combined  effect  of 
all  changes. 

6.  Section  2-12  is  amended  by  revising 
paragraph  (a)(6)  to  read: 

Sec.  2- 1 2    Acquisition  and  Valuation  of 
Assets. 

(a)-   •   • 

(6)  Changes  in  the  valuation 
allowance  for  a  marketable  equity 
securities  portfolio  included  in  current 
assets  shall  be  included  in  the 
determination  of  net  income  of  the 
period  in  which  they  occur  by  charging 
account  8188.3.  Accumulated  changes  in 
the  valuation  allowance  for  a 
marketable  equity  securities  portfolio 


included  in  noncurrent  assets  shall  be 
included  in  the  equity  section  of  the 
balance  sheet  in  account  2900.  Retained 

Earnings. 

•         •         «         •         • 

7.  Section  2-13  is  amended  by  revising 
paragraph  (d)  to  read: 

Sec.  2- 1 3    Establishment  of  Allowances. 

•  •  •  •  e 

(d)  Additional  allowances  over  those 
prescribed  in  this  system  of  accounts 
may  be  established  for  the  purpose  of 
allocating  expense  charges  between 
calendar  quarters  of  each  accounting 
year  in  accordance  with  operations 
performed,  in  the  event  such 
expenditures  are  part  of  a  specific 
program  to  which  the  air  carrier  is 
demonstrably  committed  and  are  of 
sufficient  magnitude  to  significantly 
distort  the  financial  results  of  the 
current  quarter  if  expensed  directly. 


Sec.  2-14    {Amended) 

8.  Section  2-14  is  amended  by 
removing  and  reserving  paragraph  (b). 

9.  Section  2-17  is  amended  by  revising 
paragraph  (b)  to  read  as  follows  and 
removing  paragraphs  (e)  and  (f). 


Sec.  2-17 
Practices. 


Revenue  and  Accounting 


(b)  Each  route  air  carrier  shall 
physically  verify  the  reliability  of  its 
passenger  revenue  accounting  practice 
at  least  once  each  accounting  year. 


10.  Section  2-18  is  amended  by 
revising  paragraphs  (a),  (b).  and  (c) 
read: 


to 


Sec.  2-19    Transactions  Between  llleml>ers 
of  an  Affiliated  Group. 

(a)  Unless  otherwise  approved  by  the 
Board's  Director.  Bureau  of  Carrier 
Accounts  and  Audits,  transactions 
between  the  regulated  activity  of  an  air 
carrier  and  activities  conducted  by 
nontransport  divisions  or  other 
corporate  members  of  an  affiliated 
group  shall  be  recorded  by  the  air 
carrier  as  provided  in  paragraphs  (b) 
through  (e)  of  this  section  2-18. 

(b)  Charges  for  services  and  assets 
purchased  by  or  transferred  to  a 
regulated  activity  of  an  air  carrier  from 
other  activities  of  an  affiliated  group 
shall  be  recorded  initially  in  the 
accounts  of  the  regulated  air  carrier 
activity  at  their  invoice  price,  if 
determined  from  a  prevailing  price  list 
held  out  to  the  general  public  in  the 
normal  course  of  business.  Where  the 
ser^ces  and  assets  received  by  the 
regulated  activity  of  the  air  carrier  are 
not  marketed  by  the  affiliated  supplier 
to  the  general  public  under  a  prevailing 
price  list,  the  charges  recorded  by  the 


air  carrier  activity  for  such  services  and 
assets  shall  be  the  lower  of  their  cost  to 
the  originating  activity  of  the  affiliated 
group  (less  all  applicable  valuation 
allowances]  or  their  estimated  fair 
market  value.  In  the  case  of  charges 
against  income  for  services  received,  as 
distinguished  from  charges  for  property 
and  equipment  or  other  assets  acquired, 
any  difference  in  the  amount  recorded 
and  the  consideration  given  by  the  air 
carrier  shall  be  entered  in  subaccount 
88.1  Intercompany  Transaction 
Adjustment—Credit  or  in  subaccount 
89.1  Intercompany  Transaction 
Adjustment — Debit.  In  the  case  of 
property  and  other  assets  acquired,  any 
difference  between  the  amount  recorded 
and  the  consideration  given  by  the  air 
carrier  shall  be  entered  in  appropriate 
subaccounts  of  account  1890  Other 
Assets  and  Deferred  Charges, 
paralleling  subaccount  88.1 
Intercompany  Transaction 
Adjustment— Credit  and  subaccount 
89.1  Intercompany  Transaction 
Adjustment — Debit,  and  shall  be  cleared 
to  such  income  accounts  through 
periodic  amortization  at  rates  coinciding 
with  those  applied  to  other  associated 
assets. 

(c)  The  cost,  less  all  associated 
valuation  allowance  accumulations,  of 
services  and  assets  sold  by  or 
transferred  from  the  regulated  activity  of 
an  air  carrier  to  other  activities  of  an 
afniiated  group  shall  be  charged  by  the 
air  carrier  to  either  applicable  transport- 
related  revenues  or  capital  gain  income 
accounts,  as  appropriate.  Where  such  . 
services  and  assets  are  reflected  in  price 
lists  held  out  to  general  public,  the 
associated  revenues  shall  be  recorded  at 
the  rates,  fares  or  charges  contained 
therein  in  the  appropriate  transport- 
related  services,  capital  gains  or  air 
transport  income  accounts.  Where  no 
prevailing  price  list  is  applicable,  the 
associated  revenue  shall  be  recorded  at 
the  higher  of  cost  or  estimated  fair 
market  value  of  the  asset  or  ser\'ice 
involved.  Any  difference  between  the 
revenue  so  recorded  and  the  agreed 
consideration  to  the  air  carrier  shall  be 
recorded  in  subaccount  88.1 
Intercompany  Transaction 
Adjustment— Credit  or  subaccount  89.1 
Intercompany  Transaction 
Adjustment — Debit. 
*        *        *        *        t» 

11.  Section  2-20  is  amended  by 
revising  paragraphs  (a)(2).  (a)(3). 
(b)(2)(ii)  and  (b)(3)(ii)  to  read: 

S*c.  2-20    Accounting  for  lease*. 

(a)  *  *  • 

(2)  The  lessee  shall  record  a  capital 
lease  as  an  asset  (Account  1695.1. 
Capital  Leases — Flight  Equipment,  or 


Account  1695.2,  Capital  Leases — Other 
Property  and  Equipment)  and  an 
obligation  (Account  2080,  Current 
Obligations  under  Capital  Leases,  or 
Account  2280.  Noncurrent  Obligations 
under  Capital  Leases],  at  an  amount 
equal  to  the  present  value  at  the 
beginning  of  the  lease  term  of  minimum 
lease  payments  during  the  lease  term, 
excluding  that  portion  of  the  payments 
representing  executory  costs  such  as 
insurance,  maintenance,  and  taxes  to  be 
paid  by  the  lessor,  together  with  any 
profit  thereon.  However,  if  the  amount 
so  determined  exceeds  the  fair  value  of 
the  leased  property  at  the  inception  of 
the  lease,  the  amount  recorded  as  thie 
asset  and  obligation  shall  be  the  fair 
value.  I 

(3)  Except  for  land,  lessees  shall 
amortize,  by  charging  either  Account 
7076.1.  Amortization — Capitalized  Flight 
Equipment,  or  Account  7076.2, 
Amortization — Capitalized  Other     j 
Property  and  Equipment,  and  crediting 
.either  Account  1696.1,  Accumulated 
Amortization — Capitalized  Flight      ; 
Equipment,  or  Account  1696.2, 
Accumulated  Amortization — Capitalized 
Other  Property  and  Equipment,  the  asset 
recorded  under  a  capital  lease  as 
follows:  (i)  If  the  lease  either  transfers 
ownership  of  the  property  to  the  lessee 
by  the  end  of  the  lease  term  or  contains 
a  bargain  purchase  option,  the  asset, 
shall  be  amortized  in  a  manner        { 
consistent  with  the  lessee's  normal 
depreciation  policies  for  owned  assets 
or  (ii)  if  the  lease  does  not  meet  either  of 
the  preceding  criteria,  the  asset  shall  be 
amortized  in  a  manner  consistent  with 
the  lessee's  normal  depreciation  policy 
except  that  the  period  of  amortization 
shall  be  the  lease  term. 
*        *        «        *        « 

(b)  *  *  * 

(2)  *  •  * 
(ii)  The  difference  between  the  gross 

investment  in  the  lease  and  the  sum  of 
the  present  values  of  the  two 
components  of  the  gross  investment 
shall  be  recorded  as  unearned  income. 
The  net  investment  in  the  lease  shall 
consist  of  the  gross  investment  less  the 
unearned  income.  The  unearned  income 
shall  be  amortized  to  income  over  the 
lease  term  so  as  to  produce  a  constant 
periodic  rate  of  return  on  the  net 
investment  in  the  lease.  Contingent 
rentals,  including  rentals  based  on 
variables  such  as  the  prime'interest  rate, 
shall  be  credited  to  income  when  th^y 
become  receivable.  I 

*****  I 

(3)  *  *  • 

(ii)  The  difference  between  the  gross 
investment  in  the  lease  and  the  cost  or 
carrying  amount,  if  different,  of  the  ' 


leased  property  shall  be  recorded  as 
unearned  income.  The  net  investment  in 
the  lease  shall  consist  of  the  gross 
investment  less  the  unearned  income. 
Initial  direct  costs  shall  be  charged 
against  income  as  incurred,  and  a 
portion  of  the  unearned  income  equal  to 
the  initial  direct  costs  shall  be 
recognized  as  income  in  the  same 
period.  The  remaining  unearned  income 
shall  be  amortized  to  income  over  the 
lease  term  so  as  to  produce  a  constant 
periodic  rate  of  return  on  the  net 
investment  in  the  lease.  Contingent 
rentals,  including  rentals  bssed  on 
variables  such  as  the  prime  interest  rate, 
shall  be  credited  to  income  when  they 
become  receivable. 
***** 

12.  Section  3  is  revised  to  read: 

Section  3— Chart  of  Balance  Sheet 
Accounts 

Balance  Sheet  Classifications 


Name  o<  account 


Current  asset*: 

Casti 

Shoftterm  investments 

Notes  receivaljle 

Accounts  'eceivatjie 

Allowance  lor  uncollectible  accounts 

Spare  parts  and  supplies 

Allowance  (or  obsolescence-Spare  parts 
and  supplies 

Prepaid  iterrs 

Otner  current  assets 

Imestinents  and  special  futxJs: 

Investments  in  associated  companies 

Investments  m  investor  controlled  compa- 
nies  

Investments  in  ottiar  associated  compa- 
nies  

Advances  to  associated  companras 

Ottier  investments  and  racetvabias 

Specal  funds 

Property  and  equipment 


General 

classification 


lOiO 
1100 
1200 
1270 
1290 
1300 

1311 
1410 
1420 

i5'0 

1510  / 

1510.2 
1510  J 
1530 
1550 
1600-1700 


Operating 

(wjoepera- 
ting 

Airfrantos  

1601 
1601./ 

1601.^ 
1602 
1602.  r 

1602^ 

1607 

1606 

Meo6.r 

'  1606.5 

M608.a 

1609 

1611 
1612 

1617 

1616 

=  1629 
1630 

1626 

1701 

Airfrarrtes             

1701  1 

Unamortized  airframe  over- 
hauls               

■701  2 

Atrcrafl  engines         ..— 

1702 

Aircraft  ervaines        

1  .'02  / 

Unamortized  aircraft  engine 

overtiauls 

Improvements  to  leased  flignt 

I'O:-^ 

-.707 

FligM  equipment  roUMe  parts 

1709 

Airframe  parts  and  assem- 
blies 

■  i7:)e  r 

Airaaft  engine  part%and  as- 

'  1708  5 

Other  parts  and  assemblies... 

1708  3 

'709 

Allowance  for  depreciation: 
Airframes                        

1711 

1712 

Improvements     to     leased 

1717 

Flight     equipment     rotable 

parts  and  assemblies 

Flight  equipment  amKorthmess 
allowance      

•719 
•  1729 

1730 

Furniture,    fixtures  and  oWoe 
equipment 

1736 

240 
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MnpfovvMnlft  to 

^^9^  4m  •quivwncnt 


Afttngs 


1639 


■mprovcnanls      to      leased 
bufekngi  and  equpnient 


«640> 
'•409 


1660 

! 

1654      j 


t 


Oner    buMngs    and   an- 

pfOwomoniA  

Aionianca  lor  dapraoalion  ol 
Highl  egufXTiant  and  groxid  i 
proparty      and     aqupmant.  I 
and  amortinUn  o(  overhaul 
and  anponrtneia  coals i 

land  I 

Equ«meni  pw:^ase  dapoails  | 
and  advance  payments  { 

Cortslruction  arerti  *t  iiiiiiyaaa    ; 


C«Mal 
ly  am 


1696     I 
1660 


t«60> 


1666 
1679 

168S 
1669 

1605     I 

i 

1695.  r  I 
1695^1 


accumiMad  amork-  i 


AccumilaMd     amorkzatorv  { 
catMaload    IkgM 


I 


AccunuMMd     amortaaaorv 


and  aqu^mon< 

on     oparskng-iype 
lease  to  oOiers  and  property 

tiaw  tor  lease      

on      aperaan9.|ypa 

)  to  others  and  proparty 

he'd  tor 

depreciation 

Oa<ar  assets 

Long-term  prepaymerMB 


Trade  accounts  payiMa. 

Accotvits  pavaMaottm 
Current 


Accrued  iilarni.  eaaai 

Accrued  vacaMn 
Accrued  merest 

Accrued  lanes 

OMdends  dadarad. 

Ae  iralV  lobMy 

Other  current  kabMes 
MencurwrM  lijti<i»»i 
Lon^'tenn  debt 


1666  t 


1696^ 


Periston  labMy 

Noncunent 
under  caiMal _ 

Other  noncurraM  feaMiM*.. 
Deterred  crettts 

Deterred  income  Iwes  

Deterred      ■nvestmenl      ti 
cretMs  _ ,. 

Other  detervad  ctadNs 

Stockholders  equl|c 

PreltiTed  5iocK 

Common  stock    


1739 


1740 
1740  ' 
1740  9 
1749 
1750 
1754 

1756 

1760 

1760  ' 
»7«09 


•  768 

1779 

1795 
1789 

1795 

1795  t 

1795.? 

1796 


1796^ 
1797 

1796 
1630 
1630 
1890 


2000 

2005 

2015 
2021 
2025 

2060 

2110 
2120 
2125 
2130 
2140 
2160 
2199 

2210 

2240 

2250 

2290 
2290 

2340 

2345 
2390 

2S20 
2940 


Oparaang     |    "-^ 


AdiMof«l  cvM"MW«ad 

2890 

2990  / 

2690.- 

Omar  capM  Mock  1 1111191 

kons                   

„„„ 

2990  J 

,..,„.„„  .  ., ... 

2900 

Treasury  snck  X._ 

_J s. 

2990 

'  Prescnbed  lor  aro<«  II  and  group  W  m  cwners  only 
'  At  iha  option  of  the  air  earner   itiesa  accounts  may  be 

as»»gr>e0  Noe   2629  and  27»   respectMery    lor  accowikng 

purposes 

Note— Oi9!s  to   right  ol  dicenis  and  nakcmd  codes 
estabmned  lor  CAS  conttot  pwposes  only 

13.  Section  5-3  is  amended  by  revisin;; 
paragraphs  |e)(4)  and  (el(lO)  to  read: 

Sac.  S- J    Property  and  aquipnMnt 


|e)  •  •  • 

(4)  If  property  and  equipment  is 
acquired  as  part  of  a  business  from 
another  air  carrier  through 
consolidaiion.  merger,  or  reorganization, 
pursuant  to  a  plan  approved  by  the  Civil 
Aeronautics  Board,  the  costs  and  related 
allowances  for  depreciation  as  carried 
on  the  books  of  the  predecessor 
company  at  the  date  of  transfer  shall  be 
entered  by  the  acquiring  air  carrier  in 
the  appropriate  accounts  prescribed  for 
recording  investments  in  tangible  assets. 
Any  difference  between  the  purchase 
price  of  the  property  and  equipment 
acquired  and  its  depreciated  cost  at  date 
of  acquisition  shall  be  recorded  'n 
balance  sheet  account  1890  Other 
Assets  and  Deferred  Charges.  Property 
acquired  from  an  associated  company 
shall  also  be  accounted  for  in 
accordance  with  this  paragraph  unless 
otherwise  approved  by  the  Board. 

*  •         •         *         * 

(10)  When  operating  property  or 
equipment  is  retired  from  air 
transportation  or  transport-related 
operations  and  retained  by  the  air 
transportation  or  transport-related 
operations  and  retained  by  the  air 
carrier,  its  cost,  together  with  applicable 
allowances  for  depreciation,  shall  be 
transferred  to  balance  sheet 
classiHcation  1700  Nonoperating 
Property  and  Equipment.  If  property  is 
transferred  for  exclusive  use  of 
nontransport  divisions,  the  cost  less 
related  allowances  for  depreciation 
shall  be  recorded  in  balance  sheet 
account  1510.3  Advances  to  Associated 
Companies. 

•  •  •  •  • 

14.  Section  5-4  is  amended  by  revising 
paragraphs  (g)(2)  and  (g)(3)  to  read  as 
follows: 

Sac.  5-4    Proparty  and  equlpmant 
dapraciation  and  overnaul. 

•  •         ♦         •     -    • 

lg)  *  •  *       .   * 


(2)  When  overhauls  are  performed,  the 
related  costs  of  labor,  materials,  outside 
overhauls,  and  maintenance  burden 
shall  be  charged  to  the  applicable  direct 
maintenance  and  maintenance  burden 
objective  expense  accounts  as  incurred. 
With  respect  to  those  airframe  or 
aircraft  engine  types  for  which 
overhauls  are  being  deferred  and 
amortized,  a  project  cost  ledger  shall  be 
maintained  to  control  and  identify 
overhauls  costs,  and  the  accumulated 
overhauls  costs  shall  be  debited  each 
month  to  appropriate  subaccounts  of  the 
related  airframe,  aircraft  engine,  or 
leasehold  improvement  accounts  with  a 
corresponding  credit  to  account  72.3 
Airframe  Overhauls  Deferred  or  account 
72.8  Aircraft  Engine  Overhauls  Deferred. 

(3)  Upon  completion  of  each  overhaul 
phase  or  project,  the  deferred  costs  shall 
be  amortized  to  account  72.3  Airframe 
Overhauls  Deferred  or  to  account  72.8 
Aircraft  Engine  Overhauls  Deferred  over 
the  authorized  interval  until  the  related 
overhaul  procedures  are  required  to  be 
performed  again. 

•         •         •         •         • 

15.  Section  5-5  is  revised  to  read: 

Sac.  S-S    Othar  asaata. 

Include  in  this  classification  all  debit 
balances  in  general  clearing  accounts, 
including  charges  held  in  suspense 
pending  receipt  of  information 
necessary  for  Hnal  disposition, 
prepayments  chargeable  against 
operations  over  a  period  of  years, 
capitalized  expentJitures  of  an 
organizational  or  developmental 
character,  unamortized  debt  expense, 
property  acquisition  adjustments,  the 
cost  of  patents,  copyrights  and 
miscellaneous  intangibles,  and  other 
noncurrent  assets  which  cannot  be 
recorded  elsewhere  within  the  chart  of 
accounts.  Deferred  charges  having  a 
definite  time  incidence  shall  be 
amortized  over  the  periods  to  which 
they  apply. 

16.  Section  5-9  is  amended  by  revising 
paragraphs  (b|  and  (g)  to  read: 

Sac.  5-9    Stocktioldar  equity. 

(b)  The  general  classification 
"Stockholders'  Equity."  shall  be 
subdivided  between: 

(1)  "Total  Paid-in  Capital"  which 
represents  direct  contributions  of  the 
stockholders: 

(2)  "Retained  Earnings,"  which 
represents  the  amount  of  income 
retained  from  the  operation  of  the  air 
carrier:  and 

(3)  'Treasury  Slock."  which 
represents  the  cost  to  the  air  carrier  of 
capital  stock  issued  by  the  air  carrier 


I  ■      I  -      . 
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that  has  been  reacquired  an^  is  held  for 
disposition. 


(g)  The  "Retained  Earnings"  balance 
sheet  classification  shall  reflect  the 
balance  of  net  profits,  income,  and  gains 
of  the  air  carrier  from  the  date  of 
incorporation  after  deducting  losses, 
distributions  to  stockholders,  and  the 
net  unrealized  loss  on  marketable  equity 
securities  included  in  noncurrent  assets. 
In  cases  where  a  deficit  has  been 
absorbed  by  a  reduction  of  "Additional 
Capital  Invested"  as  a  result  of  a 
restatement  of  capital  stock  or  retained 
earnings,  a  new  retained  earnings 
account  shall  be  established,  dated  to 
show  that  it  runs  from  the  effective  dale  . 
of  the  restatement  and  this  dating  shall 
he  disclosed  in  financial  statements 
until  such  time  as  the  effective  date  no 
longer  possesses  special  significance. 

Section  6 — (Amended] 

17.  Section  6,  Objective  Classification 
nf  Balance  Sheet  ElemmUs.  is  amended 
i)y: 

A.  Revising  paragrapli  (b)  of  Account 
12()0  to  read:  i 

1200    Notes  Receivable. 


(b)  Balances  of  notes  payable  to 
associated  companies  shall  not  be  offset 
against  amounts  carried  in  this  account. 
Balances  with  associated  companies 
which  are  not  normally  settled  currently 
shall  not  be  included  in  this  account  but 
in  balance  sheet  account  1510.3 
Advances  to  Associated  Companies. 

B.  Revising  paragraph  (d)  of  Account 
1270  to  read: 

1270    Accounts  Receivable. 

*  *  •  •  «  < 

(d)  Balances  payable  to  associated 
companies  shall  not  be  offset  against 
amounts  carried  in  this  account. 
Balances  with  associated  companies 
which  are  not  normally  settled  currently 
shall  not  be  included  in  this  account  but 
in  balance  sheet  account  1.510.3 
Advances  to  Associated  Companies. 

1280    {Removed! 

C.  Removing  the  title  and  account 
description  for  Account  1280,  AW 
Investment  in  Direct  Financing  and 
Sales-Type  Leases — Current. 

D.  Revising  the  title  and  paragraph  (b) 
of  Account  1300  Spare  and  Supplies  lo 
read: 

1300    Spare  parts  and  supplies. 
«         •         *         *         « 

(b)  Costs  paid  by  the  air  carrier  such 
as  transportation  charges  and  customs 
duties:  excise,  sales,  use  and  other 
taxes;  special  insurance:  and  other 
charges  applicable  to  the  cost  of  spare 


parts  and  supplies  shall  be  charged  to 
this  account  when  they  can  be  definitely 
allocated  to  specific  items  or  units  of 
property.  If  such  costs  cannot  be  so 
allocated,  or  if  of  minor  significance  in 
relation  to  the  cost  of  such  property, 
such  amounts  may  be  charged  to 
balance  sheet  account  1890  Other 
Assets  and  Deferred  Charges  and 
cleared  either  by  a  suitable  "loading 
charge"  as  the  parts  are  used  or  by 
current  charges  to  appropriate  expense 
or  property  accounts:  so  long  as  the 
method  of  application  does  not  cause 
material  distortion  in  operating 
expenses  from  one  accounting  period  to 
another. 


1311    (Anwndedl 

E.  Removing  paragraph  (d)  of  Account 
1311,  Allowance  for  Obsolescence — 
Spare  Parts  and  Supplies. 

F.  Redesignating  the  account  number 
of  Account  1520  as  1510.3  to  read:  15103 
Advances  to  Associated  Companies. 
***** 

G.  Revising  the  account  description  of 
Account  1530  to  read: 

1S30    Otfier  Investments  and  Receivables. 

(a)  Record  here  notes  and  accounts 
receivable  not  due  within  one  year, 
investments  in  securities  issued  by     , 
others,  investments  in  leveraged  leases, 
the  noncurrent  net  investment  in  direct 
financing  and  sales-type  leases,  and  the 
allowance  for  unrealized  gain  or  loss  on 
noncurrent  marketable  equity  securities. 
Securities  held  as  temporary  cash 
investments  shall  not  be  included'in  this 
account  but  in  balance  sheet  account 
1100  Short-Term  Investments. 
Investments  in  and  receivables  from 
associated  companies  which  are  not 
settled  currently  shall  be  included  in 
balance  sheet  account  1510  Investments 
in  Associated"Companies. 

(b)  For  investments  in  leveraged 
teases,  four  subaccounts  shall  be 
maintained  for:  (1)  Rentals  receivable, 
net  of  that  portion  of  the  rental 
applicable  to  principal  and  interest  on 
the  non-recourse  debt;  (2)  a  receivable 
for  the  amount  of  the  investment  tax 
credit  to  be  realized  on  the  transaction; 
(3)  the  estimated  residual  value  of  the 
leased  asset:  and  (4)  unearned  and 
deferred  income  consisting  of  the 
estimated  pretax  lease  income  (or  loss), 
after  deducting  initial  direct  costs, 
remaining  to  be  allocated  to  income 
over  the  lease  term  artd  the  investment 
tax  credit  remaining  to  be  allocated  to 
income  over  the  lease  term. 

(c)  For  the  net  investment  in  direct 
financing  and  sales-type  leases  which  is 
not  reasonably  expected  to  be 
amortized  within  one  year,  three 


subaccounts  shall  be  maintained  for  (1) 
The  minimum  lease  payments 
receivable  (debit);  (2)  the  unguaranteed 
residual  value  accruing  to  the  benefit  of 
the  lessor  (debit);  and  (3)  unearned 
income  (credit). 

1570    I  Removed] 

H.  Removing  the  account  number, 
ancount  title  and  account  description  of 
Account  1570.  Investment  in  Leveraged 
Leases. 

1580    [Removed I 

I.  Removing  the  account  number, 
account  title  and  account  description  of 
Account  1580.  Net  Investment  in  Direct 
Financing  and  Sales-Type  Leases — 
Noncurrent. 

].  Revising  the  account  description  of 
Account  1695  to  read: 

1695  Leased  property  under  capital 
leases. 

(a)  Record  here  the  total  cost  to  the  air 
carrier  for  all  property  obtained  under 
capital  leases  as  provided  in  section  2- 
20(a). 

(b)  This  account  shall  be  subdivided 
by  all  air  carrier  groups  as  follows: 

1G95.1    Capital  Leases — Flight 

Equipment. 
1  (596.2    Capital  Leases — Other  Property 

and  Equipment. 
K.  Revising  the  account  description  of 
account  1696  to  read: 

1696  Leased  Property  Under  Capitol 
Leases — Accumulated 
Amortization. 

(a)  Record  here  accruals  for 
amortization  of  leased  property 
obtained  under  capital  leases  as 
provided  in  section  2-20(a). 

(b)  This  account  shall  be  subdivided 
by  all  air  carrier  groups  as  follows: 

1696.1  Accumulated  Amortization- 
Capitalized  Flight  Equipment. 

1690.2  Accumulated  Amortization — 
Capitalized  Other  Property  and 
Equipment. 

1840    [Removed] 

L  Removing  the  account  number, 
account  title  and  account  description  of 
Account  1840.  Unamortized  Debt 
Expense. 

1870    [Removed] 

M.  Removing  the  account  number, 
account  title  and  account  description  of 
Account  1870.  Property  Acquisition 
Adjustment. 

1880    [Removed] 

N.  Removing  the  account  number, 
account  title  and  account  description  of 
Account  1880,  Intangible  Assets. 

O.  Revising  the  account  title  and 
account  description  of  Account  1890. 
Other  Assets,  to  read: 
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1M0    OttMrAaMtsandDatarradCtwrvM. 

(a)  Record  here  other  assets  and 
deferred  charges  not  provided  for 
elsewbere. 

(b)  Record  here  debits,  the  proper 
final  disposition  of  which  cannot  l>e 
determined  until  additional  information 
has  been  received.  This  account  shall 
include  the  accumulated  cost  of  labor, 
materials  and  outside  services  used  in 
the  process  of  manufacturing  flight 
equipment  expendable  parts  and 
materials  and  supplies  for  stock,  the 
accumulated  cost  of  jobs  in  process  for 
others,  projects  to  be  charged  to 
expense  upon  completion.  This  account 
shall  also  include  unamortized  debt 
expense,  property  acquisition 
adjustments  and  intangible  assets. 

(c)  This  account  shall  be  charged  with 
property  loss  and  other  costs  related  to 
casualties  and  credited  with  recoveries 
from  purchased  insurance  and  salvage. 
A  debit  or  credit  balance  in  this  account 
related  to  property  retired  as  a  result  of 
a  casualty  shall  be  recorded  in  profit 
and  loss  account  88.5  Capital  Cains  and 
Losses — Operating  Property  or  88.6 
Capital  Cains  ^nd  Ix»sses— Other, 
however,  any  balances  related  to 
proprrfy  not  retired  or  to  other 
casualties  shall  be  recorded  in  profit 
and  loss  account  58  Injuries.  Loss  and 
Damage.  Proceeds  from  purchased 
insurance  for  property  damage,  received 
prior  to  repair  of  such  damage,  shall  not 
be  credited  to  this  account  but  to 
balance  sheet  account  2390  Other 
Deferred  Credits  pending  repair.  The 
records  for  each  major  casualty  shall  be 
kept  in  such  manner  as  to  clearly 
disclose  insurance  recoveries  and  the 
total  costs,  which  shall  include  charges 
for  the  depreciated  cost  of  property 
damaged  or  destroyed,  costs  for  clearing 
wrecks  and  damaged  property  and 
equipment,  including  salaries  and  wages 
for  the  repair  thereof,  and  payments  for 
damages  to  property  of  others.  The  cost 
of  casualties  shall  not  be  charged 
directly  against  retained  earnings  or 
appropriations  thereof,  but  shall  be 
cleared  through  the  applicable  profit  and 
loss  accounts  in  accordance  with  the 
foregoing. 

(d)  Record  here  the  unamortized  debt 
expense  related  to  the  assumption  by 
the  air  carrier  of  debt  of  all  types  and 
classes.  Amounts  recorded  shall  be 
amortized  to  profit  and  loss  account  84 
Amortization  of  Debt  Discount.  Premium 
and  Expense. 

(e)  Unamortized  debt  expense  shall 
not  include  the  excess  of  the  par  value 
of  debt  securities  over  the  cash  value  of 
consideration  received.  Instead, 
discounts  shall  be  recorded  in  a 
subaccount  of  the  related  liability. 


(f)  Record  here  the  cost  of  patents, 
copyrights  and  other  intangible 
properties,  rights  and  privileges 
acquired  as  a  part  of  a  business  from 
other  air  carriers  and  other  intangibles 
not  provided  for  elsewhere.  This 
account  shall  be  subdivided  to  reflect 
the  nature  of  each  intangible  asset 
included  in  this  account. 

(g)  Record  here  the  difference 
between  the  purchase  price  to  the  air 
carrier  of  property  and  equipment 
acquired  as  a  part  of  a  business  from 
another  air  carrier  through 
consolidation,  merger,  or  reorganization, 
pursuant  to  a  plan  approved  by  the  Civil 
Aeronautics  Board,  and  the  depreciated 
cost  to  the  predecessor  company  at  date 
of  acquisition.  Record  here  also  such 
differences  relating  to  purchases  of 
property  and  equipment  from  associated 
companies  unless  other  treatment  is 
approved  by  the  Board.  Separate 
subaccounts  shall  be  established  to 
record  the  amounts  applicable  to  each 
such  acquisition. 

(h)  Balances  in  this  account  relating  to 
property  acquisition  adjustments  shall 
be  amortized  by  charges  to  profit  and 
loss  account  89.9  Other  Miscellaneous 
Nonoperating  Debits  unless  otherwise 
directed  or  approved  by  the  Civil 
Aeronautics  Board. 

2160    lAmwtdadl 

P.  Removing  paragraph  (e)  of  Account 
2160.  Air  Traffic  Liability. 


2260    I  Removed  I 

Q.'Removing  the  account  number, 
account  title  and  account  description  of 
Account  2260.  Stock  Purchase  Plan 
Liability. 

R.  Revising  the  account  description  of 
Account  2290  to  read: 


2290    Ottter  Noncurrent  UabUntM. 

Record  here  noncurrent  liabilities  not 
provided  for  in  balance  sheet  accounts 
2210  to  2280.  inclusive,  such  as  the 
liability  for  installments  received  on 
capital  stock  from  company  personnel 
who  are  not  bound  by  legally 
enforceable  subscription  contracts, 
accruals  for  personnel  dismissal 
liability,  and  accruals  of  other 
demonstrable  miscellaneous  noncurrent 
liabilities. 

S.  Redesignating  the  account  number 
of  Account  2340.1  as  2340  to  read: 

2340    Deferred  Income  Taxes. 


2340.2    [Removed] 

T.  Removing  the  account  number, 
account  title  and  account  description  of 
Account  2340.2.  Deferred  Taxes  Arising 
from  Leveraged  Leases. 

U.  Removing  the  undesignated  center 
heading  and  description  of 
Commitments  and  Contingent 
Liabilities,  which  immediately  follows 
Account  2390.  Other  Deferred  Credits. 

V.  Adding  a  new  paragraph  (e)  to 
Account  2900  to  read: 

2900    Retained  earnings. 

•         *         •         •         * 

(e)  A  separate  subaccount  to  this 
account  shall  be  maintained  to  record 
changes  in  the  valuation  of  marketable 
equity  securities  included  in  noncurrent 
assets.  Such  changes  shall  be  reflected 
in  this  subaccount  to  the  extent  the 
balance  in  this  subaccount  represents  a 
net  unrealized  loss  as  of  the  current 
balance  sheet  date. 

18.  Section  7  is  amended  by  revising 
accounts  06.  25,  42,  43,  46,  59.  72,  and  76; 
combining  accounts  80,  87  and  89;  and 
combining  accounts  82.  83  and  84  to 
read: 


PROFIT  AND  LOSS  Cl>SSIFICATION 


Section  7— Chart  of  Profit  and  Loss  Accounts 


Otiectnw  omuhcanon  at  proW  and  loa*  «I»ithiH» 
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kiwicial  KtMly  to  wNcMpplicabia  (001 
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Transoort  r»w«nu»»                                           • 
06     Profwrtv 

06  /     Frwghl  „ _                        

06^   EiccM  p«Mng«  baggiga __ _ 

•                          • 
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2S  1    Labor-arlramm  md  o(h«f  MgM  •qu«Mn«ni._ 
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31.32 

• 

■                          • 
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PROFIT  AND  LOSS  CLASSIFICATION— Continued 


Obiectiv*  classification  of  profit  and  loss  elsfnenis 


Functional  or  financial  activity  to  wtiich  applicable  (00) 
Qroup  I  camars  Group  II  earners         Group  III 


OPCRATING  REVENUES  ANA  EXPCNSES 

42 9    Olturs  $erv«eassociale<l corrpan««.. S2.  5*.  69 52.  53.  55.  64.  67.       52,  53.  55.  61.  62. 

,  66  I    63.  65.  66.  66 

43    Gertaral  >wvicM  purchasedoutSKle 

43  t     Avrama  and  ottwr  lligni  equipment  rs(>airs-oul-    52 — 62 

Side 

43  2    Aircraft  engine  repairs-oolfide  , 82 52 - 

43  6    Flight  equipment  rapairs-otitsida 52 - 

43  7    Aircraft  interchanges^xjtside  51.52 51.52  51,52 

43»    General  mteichange  service  cfwrges-ootside 52.  69 52.  55,  64.  67.  66 52.  55.  61.  62,  63, 

65.  66.  68 


43.f  Otfwr  sarvices-ouiad* 


52.  53.  69 52.  53.  55.  64.  67. 


52.  53.  55.  61.  62. 
63.  65.  66.  66 


46    Maintenance  malenalt: 

46  t    Airframes  and  other  Ikght  bquipniant  ..,.„ _ 52. — -  52 

46  P    Aircraft  eng«ies _ 52 52 

46  tf    Fhght  equpmanl -  52 - 

46.»    Ground  property  and  equ^ment Si  53 52.53 52.53 

•  •  •  •  • 

59    Scftedules  and  timetal3<e i _..- , •• — ■■  6^ •*•  6* 

•  I  •  •  •  • 

72  Aircrafl  overtiauls  ' 

72/    AKwonninass  allowance  provisions-airfraiTies 52.53 52.53 52.53 

72  J    Airframe  overhauls  deferred  52.53 52,53 52.53 

72 »    Amnortfimess    allowance    provisions-aircratt    en-     52.53 52.53 52,53 

gmes 
72«    A»ciaf1  engine  overtiauts  deferred  52.53 52.53 52,53 

73  Provisions  tor  obsolescence  and  deteribrationoipend- 
abte  parts 

76    Amortization  eipense.  caritai  leases 

76  f    Amortization-capitalaed  flight  equipment 70 70 70 

76^    Amortization-capitalued  other  property  and  equp-     70 70 70 

ment. 


81 


89 


NONO<>EnAriNG  INCOME  MtO  EXPENSE 

Interest  on  long-term  debt  and  capital  leases: 

81  t     Interest  expense,  lor>g-term  debt  81 

81  2    Interest  expense,  capital  leases 61 

Otfter  interest 

82  I     Interest  expense,  short-lemi  debt 81 

83  t     Imputed  interest  capitalizad-credK .„ -....  81 

83^    Imputed  interest  doteneddebl  ;. 81 

Imputed  interest  delerred-credit      81 

Interest  capitalized-credrt  ,. 81 

Amortization  of  discount  ax)  expense  on  debt 61 

Amortization  of  premium  on  det)t 81 

Foreign  exchange  gams  and  loste 81 

Ottier  nonoperating  income  and  expense-nat: 

800    Interest  income 81 

Income  from  nontransport  ventures 81 

Equity  m  iiKome  of  investor  controlled  companies     61 

Inlercomparry  transaction  adiustmenl-credit 81 

Dividend  iTKome  i ; 81 


83  J 

83  4 

84  r 
84.? 


670 
88  I 
88.? 


81. 
81.. 
81, 
81.. 
81, 


81 
61 
61 
81 
61 


Section  9 — I  Amended] 

19.  Section  9.  Functioapl 
Ckissification — Operatisg  Revenues,  is 
amended  by  revi,sing  functions  3100  and 
3200  to  read: 


3100    Scheduled  Services. 

This  suliclussifit'.ation  shall  include 
revenues  from  the  transportation  by  air 
of  individual  passengers  or  cargo 
shipments  (as  opposed  to  charter  flights) 
pursuant  to  published  schedules, 
including  extra  sections  and  other  flights 
performed  as  an  integral  part  of 
published  flight  schedules. 

3200    Nonscheduled  Services. 

This  subclassiHcation  shall  include 
revenues  from  the  transportation  by  air 
of  traffic  applicable  to  the  performance 
of  aircraft  charters,  and  other  air 
transportation  services  tot  part  of 


services  performed  pursuant  to 
published  flight  schedules  (but  shall  not 
include  data  applicable  to  flights 
performed  as  extra  sections  to  published 
flight  schedules,  which  shall  be  reported 
in  the  subclassification  3100  Scheduled 
Services). 

Section  10— [Amended] 

20.  Section  10.  Functional 
Classification — Operating  Expenses  of 
Group  I  Air  Carriers,  is  amended  by: 

A.  Revising  paragraph  c.  of 
subfunction  5300  under  function  5400  to 
read: 

5300    Maintenance  Burden.  • 

•  *  •  *  • 

c.  This  subfunction  shall  include  only  those 
expenses  attributable  to  the  current  air 
transport  operations  of  the  air  carrier. 
Maintenance  burden  associated  with  capital 


projects  of  the  air  carrier,  other  than 
overhauls  of  airframes  and  aircraft  engines, 
shall  be  allocated  to  such  projects  in 
accordance  with  the  provisions  of  section  2- 
9(b).  Maintenance  burden  incurred  in 
common  with  services  to  other  companies 
and  operating  entities  shall  be  allocated  to 
such  services  on  a  pro  rata  basis  unless  the 
services  are  so  infrequent  in  performance  or 
small  in  volume  as  to  result  in  no  appreciable 
demands  upon  the  air  carrier's  maintenance 
facilities.  When  overhauls  of  airframes  or 
ajrcraft  engines  are  as  a  consistent  practice 
accounted  for  on  an  accrual  basis  instead  of 
being  expensed  directly,  maintenance  burden 
shall  be  allocated  to  such  overhauls  on  a  pro 
rata  basis.  Standard  burden  rates  may  be 
employed  for  quarterly  allocations  of 
maintenance  burden  provided  the  rates  are 
reviewed  at  the  close  of  each  calendar  year. 
When  the  actual  burden  rate  for  the  year 
differs  materially  from  the  standard  burden 
rate  applied,  adjustment  shall  be  made  to 
reflect  the  actual  cost  incurred  for  the  full 
accounting  year.  Allocations  of  maintenance 
burden  to  capital  projects,  and  service  sales 
to  others  shall  be  effected  through  the 
individual  maintenance  burden  objective 
accounts,  except  that  the  air  carrier  may 
effect  such  allocations  by  credits  to  profit 
and  loss  account  77  Uncleared  Expense 
Credits  under  circumstances  in  which  the  use 
of  that  account  will  not  undermine  the 
significance  of  the  individual  maintenance 
burden  objective  accounts  in  terms  of  the 
expense  levels  associated  with  the  air 
carrier's  air  transport  services.  Maintenance 
burden  allocated  to  overhauls  shall  be 
credited  to  profit  and  loss  subaccounts  5372.1 
or  5372.6  Airworthiness  Allowance 
Provisions. 

B.  Revising  function  7000  to  read: 
7000    Depreciation  and  Amortization. 

This  function  shall  include  all  charges 
to  expense  to  record  losses  suffered 
through  current  exhaustion  of  the 
serviceability  of  property  and  equipment 
due  to  wear  and  tear  from  use  and  the 
action  of  time  and  the  elements,  which 
are  not  replaced  by  current  repairs  as 
well  as  losses  in  serviceability 
occasioned  by  obsolescence, 
supersession,  discoveries,  change  in 
popular  demand  or  action  by  public 
authority.  If  shall  also  include  charges 
for  the  amortization  of  capitalized 
developmental  and  preoperating  costs, 
leased  property  under  capital  leases  and 
other  intangible  assets  applicable  to  the 
performance  of  air  transportation.  (See 
sections  2-20.  5-5  and  6-1696, 1830  and 
1890.) 

7100    I  Amended! 

C.  Removing  paragraph  (d)  of  function 
7100  Transport-Related  Expenses. 

Section  11— {Amended] 

21.  Section  11,  Functional 
Classification — Operating  Expenses  of 
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Cmup  II  and  Group  III  Air  Carriers,  is 
amended  by: 

A.  Revising  paragraph  c.  of 
subfunction  5300  under  function  5400  to 
read: 

5300    Maintenance  Burden. 

c.  This  subfunction  shall  include  only  Ihosr 
expenses  attributable  to  the  current  air 
transport  operations  of  the  air  carrier. 
Maintenance  burden  associated  with  capital 
projects  of  the  air  carrier,  other  than 
overhauls  of  airframes  and  aircraft  engines, 
shall  be  allocated  to  such  projects  in 
accordance  with  the  provisions  of  section  2- 
9(b|.  Maintenance  burden  incurred  in 
common  with  services  to  other  companies 
and  operating  entities  shall  be  allocated  to 
such  services  on  a  pro  rata  basis  unless  the 
services  are  so  infrequent  in  performance  or 
small  in  volume  as  to  result  in  no  appreciable 
demands  upon  the  air  carrier's  maintenance 
facilities.  When  overhauls  of  airframes  or 
aircraft  engines  are  as  a  consistent  practice 
accounted  for  on  an  accrual  basis  instead  of 
being  expensed  directly,  maintenance  burden 
shall  be  allocated  to  such  overhauls  on  a  pro 
rata  basis.  Standard  burden  rates  may  be 
employed  for  quarterly  allocations  of 
maintenance  burden  provided  the  rates  are 
reviewed  at  the  close  of  each  calendar  year 
When  the  actual  burden  rate  for  the  year 
differs  materially  from  the  standard  burden 
rale  applied,  adjustment  shall  be  made  to 
reflect  the  actual  costs  incurred  for  the  full 
accounting  year.  Allocations  of  maintenance 
burden  to  capital  projects,  and  service  sales 
to  others  shall  be  effected  through  the 
individual  maintenance  burden  objective 
accounts,  except  thai  the  air  carrier  may 
effect  such  allocations  by  credits  to  profit 
and  loss  account  77  Uncleared  Expense 
Credits  under  circumstance!)  in  which  the  use 
of  that  account  will  not  undermine  the 
signiTicance  of  the  individual  maintenance 
burden  objective  accounts  in  termj  of  the 
expense  levels  associated  with  the  air 
carrier's  air  transport  ser\'ices.  Maintenance 
burden  allocated  to  overhauls  shall  be 
credited  to  profit  and  loss  subaccounts  5372.1 
or  5372.6  Airworthiness  Allowance 
Provisions. 

B.  Revising  function  7000  to  read: 

7000    DtpnciaOen  and  amortization. 

This  function  shall  include  all  charges 
to  expense  to  record  losses  suffered 
through  current  exhaustion  of  the 
serviceability  of  property  and  equipment 
due  to  wear  and  tear  from  use  and  the 
action  of  time  and  the  elements,  which 
are  not  replaced  by  current  repairs,  as 
well  as  losses  in  serviceability 
occasioned  by  obsolescence, 
supersession,  discoveries,  change  in 
popular  demand  or  action  by  public 
authority.  It  shall  also  include  charges 
for  the  amortization  of  capitalized 
developmental  and  preoperating  costs, 
leased  property  under  capital  leases, 
and  other  intangible  assets  applicable  to 
the  performance  of  air  transportation. 


(See  section  2-20.  5-5  and  sections  6- 
1606.  1B30and  1890). 


7100     lAlMfMtodl 

C.  Removing  paragraph  (d)  of  function 
7100.  Transport  Related  Expenses. 

Section  12— lAmended] 

22.  Section  12.  Objective 
Classification — Operating  Revenues 
and  Expenses,  is  amended  by: 

A.  Revising  paragraph  (c)  of  account 

06  to  read: 
M     Property. 

*  •  •  •  * 

(c)  This  account  shall  be  subdivided 
as  follows  by  all  air  carrier  groups: 

06.1  Freight 

Record  here  revenue  from  the 
transportation  by  air  of  property  other  than 
passenger  baggage. 

06.2  Excess  Passenger  Baggage. 
Record  here  revenue  from  the 

transportation  by  air  of  passerter  baggage  in 
excess  of  Fixed  free  allowance. 

B.  Revising  paragraph  |c|  of  account  07  to 
read: 

07  Charter. 

(c|  This  account  shall  be  subdivided 
as  follows  by  all  air  carrier  groups: 

07.1  Passenger 

Record  here  revenue  from  the 
transportation  of  passengers  and  their 
personal  baggage. 

07.2  Propert\ 

Record  here  revenue  from  the 
transportation  of  property. 

C.  Revising  account  08  to  read: 

00    PubNc  Sorvicc  Revenues  (Subsidy). 

RecorJ  here  amounts  of  compensation 
received  pursuant  to  the  provisions  of 
section  419  of  the  Fedeid!  Aviation  Act 
under  rates  established  by  the  Civil 
Aeronautics  Board  for  the  provision  of 
essential  air  service  to  small 
communities. 

D.  Revising  paragraph  (b)  of  account 
25  to  read: 

25    Maintenartce  labor. 

(b)  This  account  shall  be  subdivided 
as  follows: 

Group  11  and  Croup  111  Air  Carriers 

25. 1     Labor- A  irframes  and  Other  Fligh  I 
Equipment. 

Record  here  the  direct  labor  expended 
upon  airframes,  spare  parts  related  to 
airframes,  and  other  flight  equipment  (Other 
than  aircraft  engines  and  spare  parts  related 
to  aircraft  engines).  Other  flight  equipment 
shall  include  instruments,  which  encompass 
all  gauges,  meters,  measuring  devices,  and 
indicators,  together  with  appurtenances 
thereto  for  installation  in  aircraft  and  aircraft 
engines  which  are  malntaned  separately  from 
airframes  and  aircraft  engines. 


25.2     Labor-Aircraft  Engines. 

Record  here  the  direct  labor  expended 
upon  aircraft  engines  and  spare  parts  related 
to  aircraft  engines. 

Group  I  Air  Csniers 

25.6  Labor-Flight  Equipment. 

Record  here  the  direct  labor  expended 
upon  flight  equipment  of  all  types  and 
classes 

All  Air  Carrier  Groups 

25.9     Labor-Ground  Property  and  Equipment 

Record  here  the  direct  labor  expended 
upon  ground  property  and  equipment  of  all 
types  and  classes.  Direct  labor  expended 
upon  general  ground  properties  shall  be 
charged  to  subfunction  5200  Direct 
Maintenance:  and  direct  labor  expended 
upon  maintenance  buildings  and  equipment 
shall  be  charged  to  subfunction  5300 
Maintenance  Burden. 

E.  Amending  paragraph  (c)  of  account 
42  by  revising  the  account  title  and 
description  of  subaccount  42.1  to  read  as 
follows  and  removing  subaccount  42.3. 

42  General  Services  Purchased- 
Associated  Companies. 

(c)  This  account  shall  be  subdivided 
as  follows  by  each  air  carrier  group: 

Group  II  and  Group  III  Air  Carriers 

42. 1     A  irframe  and  Other  Flight  Equipment  • 
Repairs-Associated  Companies. 
Record  here  charges  by  associated 
companies  for  maintenance  or  repair  of 
airframes  and  spare  parts  related  to 
airframes  owned  or  leased  by  the  air  carrier. 
Charges  by  associated  companies  for 
maintenance  or  repair  of  other  flight 
equipment  (including  instruments)  owned  or 
leased  by  the  air  carrier,  excluding  aircraft 
engines  and  spare  parts  related  to  aircraft 
engines,  shall  also  be  recorded  here. 
Instruments  shall  include  all  gauges,  meters, 
measuring  devices,  and  indicators,  together 
with  appurtenances  thereto  for  installation  in 
aircraft  and  aircraft  engines,  which  are 
maintained  separately  from  airframes  and 
aircraft  engines.  Charges  by  associated 
companies  for  maintenance  of  airframes  and 
other  flight  equipment  provided  under 
aircraft  interchange  agreements  shall  not  be 
included  in  this  subaccount  but  in  subaccount 

42.7  Aircraft  Interchange  Charges-Associated 
Companies. 

•  •  •  •  • 

F.  Amending  paragraph  (c)  of  account 

43  by  revising  the  account  title  and 
account  description  for  subaccount  43.1 
to  read  as  follows  and  by  removing 
subaccount  43.3. 

43    General  Services  Purchased — Outside. 

|c)  This  account  shall  be  subdivided 
by  each  air  carrier  group  as  follows: 

Group  II  and  Group  III  Air  Carriers 

43.1     A  irframe  and  Other  Flight  Equipment 
Repairs.  Outside. 
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Record  here  charges  for  aminlenHnce  or 
repdir  uf  airframes  and  spare  parts  related  to 
airfiarrjes  owned  or  leased  by  the  air  carrier. 
Charges  for  muinlunance  or  repair  of  other 
flight  equipment  (includMig  instruments) 
owned  or  leased  by  the  air  carrier,  excluding 
aircraft  engines  and  spare  parts  related  to 
aircraft  engines,  shall  also  be  recorded  here. 
Instruments  shall  include  all  gauges,  meters, 
measuring  devices,  and  indicators,  together 
with  appurtenances  thereto  for  installation  in 
aircraft  and  aircraft  engines,  which  are 
maintained  separately  from  airframes  and 
aircraft  engines.  Charges  by  others  for 
maintenance  of  flight  equipment  provided 
under  aircraft  interchange  agreements  shall 
not  be  included  in  this  subaccount  but  in 
subaccount  43.7  Aircraft  Interchange 
Charges — Outside. 
•  *  *  *  • 

C.  Amending  paragraph  (b)  of  account 
46  by  revising  the  account  title  and 
account  description  of  subaccount  46.1 
to  read  as  follows  and  by  removing 
subaccount  46.3. 


I. 


46    Maintenance  Material 


(b)  This  account  shall  be  subdivided 
as  follows: 

48.1     Materials — Airframes  and  Other  Flight 
Equipment. 
Record  here  the  cost  of  materials  and 
supplies  consumed  directly  in  maintenance  of 
airframes  and  spare  parts  related  to 
airframes.  Other  flight  equipment  (including 
instruments),  excluding  aincraft  engines  and 
spare  parts  related  to  aircraft  engines,  shall 
also  be  recorded  here.  Instruments  shall 
include  all  guages,  meters,  measuring 
devices,  and  indicators,  together  with 
appurtenances  thereto  for  Installation  in 
aircraft  and  aircraft  engines,  which  are 
maintained  separately  from  airframes  and 
aircraft  engines. 

*  *  •  * 

H.  Revising  the  account  title  and 
account  description  of  account  59  to 
read: 

59    Sctiedules  and  Timetables. 

Record  here  the  production  and 
distribution  cost,  excluding  compensation  of 
air  carrier  personnel,  of  all  operating 
schedules,  timetables,  circulars  and  related 
quick  reference  charts. 

I.  Revising  paragraph  (b)  of  account  72 
to  read: 

72    Aircraft  Overhauls. 

•  *         *         «         • 

(b)  This  account  shall  be  subdivided 
as  follows  by  all  carrier  groups: 

72.1    Airworthiness  A/loiVance  Provisions — 
Airframes. 
Record  here  current  provisions  for  effecting 
an  equitable  distribution  of  airframe  overhaul 
costs  between  different  accounting  periods. 
Record  here  also  credits  for  airframe 
overhaul  costs  incurred  in  the  current  period 
which  have  been  charged  against  related 
airworthiness  allowances. 

72.3    .'Mrfranw  Overhauls  Deferred. 


Record  here  airframe  overhauls  of  the 
current  period  transferred  to  subaccount 
1601.2.  iJnamortized  Airframe  Overhauls,  apd 
the  amount  of  deferred  airframe  overhaul 
costs  amortized  for  the  current  period. 

72.6    Airworthiness  Allowance  Provisions- 
Aircraft  Engines. 
Record  here  current  provisions  for  effecting 
an  equitable  distribution  of  aircraft  engine 
overhauls  costs  between  different  accounting  ' 
periods.  Record  here  also  credits  for  aircraft 
engine  overhaul  costs  incurred  in  the  current 
period  which  have  been  charged  against 
related  airworthiness  allowances. 

72.8    Aircraft  Engine  Overhauls  Deferred. 

Record  here  airframe  overhauls  of  the 
current  period  transferred  to  subaccount 
1602.2.  Unamortized  Aircraft  Engine 
Overhauls,  and  the  amount  of  deferred 
aircraft  engine  overhaul  costs  amortized  for 
the  current  period.  i 

\.  Revising  account  7p  to  read: 
76    Amortization  Expense-Capital  Leases. 

(a)  Record  here  amortization  charges 
applicable  to  assets  recorded  under  capital 
leases  in  Account  1695  —  Leased  Property 
under  Capital  Leases. 

(b)  This  account  shall  be  subdivided  as 
follows  by  all  air  carrier  groups: 

76.1  Amortization-Capitalized  Flight 
Equipment. 

Record  here  amortization  charges 
applicable  to  flight  equipment  acquired  under 
capita!  leases. 

76.2  Amortization-Capitalized  Other 
Property  and  Equipment. 

Record  here  the  amortization  charges 
applicable  to  property  and  equipment,  other 
than  flight  equipment,  acquired  under  capital 
leases. 

Section  14— [Amended] 

23.  Section  14,  Objective 
Classification — Nonoperating  Income 
and  Expense,  is  amended  by: 

A.  Revising  the  account  description  of 
account  80.  to  read: 

80    Interest  Income.  ' 

Included  under  account  89  Other 
Nonoperating  Income  and  Expense-Net. 

B.  Revising  the  title  and  account 
description  of  account  82,  Other  Interest 
Expenses,  to  read: 

82    Other  Interest 

(a)  This  account  shall  be  subdivided 
as  follows  by  all  air  carrier  groups: 

82.1     Interest  Expense — Short-Term  Debt. 

Record  here  interest  on  all  classes  of  short- 
term  debt. 

83.1  Imputed  Interest  Capitalized-Credit. 
Record  here  credits  related  to  imputed 

interest  capitalized  pursuant  to  section  2-10 
and  recorded  in  assets  accounts. 

83.2  Imputed  Interest  Deferred-Debit 
Record  here  debits  related  to  imputed 

interest  deferred  pursuant  to  section  2-10  in 
balance  sheet  account  2390  Other  Deferred 
Credits. 


83.3  Imputi'd  Interest  Deferred-Credit 
Record  here  periodic  credits  pursuant  to 

section  2-10  for  imputed  interest,  cleared  to 
this  account  as  the  amount  of  such  interest  in 
the  asset  accounts  is  amortized. 

83.4  Interest  Capitalized-Credit. 
Record  here  interest  which  is  capiliilizod 

pursuant  to  section  2-10  and  recorded  in 
asset  accounts. 

84  1    Amortization  of  discount  and  expense 
on  debt. 
Record  here  for  all  classes  of  debt  the 
amortizations  of  discount  and  expense  on 
short-term  and  long-term  obligations. 

84.2    Amortization  of  premium  on  debt. 
Record  here  for  all  classes  of  debt  the 
amortizations  of  premium  on  short-term  and 
long-term  obligations. 

C.  Revising  the  account  description  of 
account  83  to  read: 

83  Capitalized  Interest 
Included  under  account  82  Other 

Interest. 

D.  Revising  the  account  description  of 
account  84  to  read: 

84  Amortization  of  Debt  Discount 
Premium  and  Expense. 

Included  under  account  82  Other 
Interest 

E.  Revising  the  title  and  account 
description  of  account  87,  Income  from 
Investor  Controlled  Companies,  to  read: 
87    Equity  in  income  of  Investor  Controlied 
Companies. 

Included  under  account  89  Other 
Nonoperating  Income  and  Expense-Net. 

F.  Amending  paragraph  (b)  of  account 
89  by  adding  new  subaccounts  80.0  and 
87.0,  and  revising  the  account 
descriptions  of  subaccounts  86.0  and 
89.9  to  read: 

89    Other  Nonoperating  Income  and 

Expenses-Net 

•         *         »         »         • 

(b)  This  account  shall  be  subdivided 
as  follows  by  all  air  carrier  groups: 

80.0    Interest  Income. 

(a)  Record  here  interest  income  from  all 
sources.  This  account  shall  include  as  an 
increase  or  reduction  of  interest  received  the 
proportionate  amortization  of  any  discount  or 
premium  on  the  purchase  price  of  securities 
of  others  held  by  the  air  carrier, 
(bl  This  account  shall  not  include  interest  on 
securities  issued  or  assumed  by  the  air 
carrier  and  subsequently  reacquired. 

86.0    Income  from  Nontransport  Ventures. 

(a)  Record  here  the  gross  revenues  and 
expenses  applicable  to  operations  not 
reasonably  considered  as  incidental  to  the 
commercial  air  transport  services  of  the 
accounting  entity;  rents  from  nonoperating 
properties  used  by  others;  income  or  loss 
from  nontransport  divisions;  and  other 
income  or  loss  from  activities  of  the  air 
carrier  which  are  extraneous  to  the  air 
transport  and  incidental  services  of  the 
accounting  entity. 
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(l>)  This  acroiinl  shall  iniliiilf  rrvpniii's  Hnd 
i-\p«'nses  iippliculilp  to  n(>ns<.h<>tl(ilt>d 
Iriinsport  servicps  pfrformt-d  for  Ihe  ilcfi'niu- 
eslithlishmrnt  when  s<piir<ile  ri-porls  fa>r  siu  h 
s«T\ices  are  required  in  ucr.nrdiincr  with 
siction  21   introdurtiun  lo  System  of 
Rt'ports."  Where  Ihe  fore^oinft  Iransporl 
services  are  not  required  to  be  separately 
r«'p<irted.  gross  revenues  from  such  ser\ire» 
shall  be  included  in  profit  and  loss  account  (17 
Charier,  or  other  appropriate  revenue 
account,  and  gross  expenses  shall  (h- 
included  in  the  appropriate  operating 
expense  functions. 

BT.O    Equity  in  liwonw  of  li>\esti>r  Ctmlmlliil 
Companies. 

Record  here  Ihe  equity  in  Ihe  current 
earnings  or  losses  of  investor  controlled 
companies.  Dividends  declared  on  Ihe  slo«.k 
of  such  companies  shall  not  be  included  in 
this  account  as  income  but  shall  be  entered  in 
balance  sheet  subaccount  1510.1  Investments 
in  Investor  Controlled  Compjinies  as  a  return 
on  investment. 
•  «  «  •  • 

89.9     Other  MiscellaiHtnis  St'iH'fMTtilinv 
Debits. 

Record  here  all  debits  of  a  nonop<-rating 
character  not  provided  for  otherwi.se.  such  as 
the  following: 

(a)  Fines  or  p«-nalties  imposes  by 
governmental  authorities: 

(b)  Costs  associated  with  employment 
discrimination  that  include  Ihe  following: 

(1)  Fines  or  penalties  paid  by  the  carrier  as 
a  result  of  a  judicial  or  administrative  decree: 
or  the  amount  paid  to  Ihe  complainant  in 
settling  or  securing  a  consent  decree: 

(2)  Biick  pay  awards  as  a  resuli  of  a 
judicial  or  administrative  decree  or  a 
compromise  settlement  n-gardless  of 
admission  of  guilt: 

|.1|  Attorneys'  fees  or  court  «>sts  atvarded 
to  the  complainant  by  a  judicial  or 
administrative  decree  or  as  a  result  of  a 
compromise  settlement  regardless  of 
admission  of  guilt: 

|4|  The  fees  of  outside  U-gal  counsel  or  of 
exp«?rts  retained  in  Ihe  unsuccessful  defens«- 
of  a  discrimination  suit  or  in  securing  a 
compromise  settlement  or  consent  decree, 
unless  the  amounts  attributable  to  the 
discrimination  are  not  re.isonabl> 
identiTiable:  or 

jr.)  Any  other  expenses.  sui:h  as  employee 
s.ilaries.  resulting  from  employment  practices 
th.it  were  found  to  l>e  discriminatory  or  that 
were  the  subject  of  a  compromise  settlemeni 
or  consent  decree  where  Ihe  amounts 
attributable  to  discrimination  are  reasonably 
identifiable. 

(c )  Amortization  expen.se  attributable  to 
<  apilal  leases  recorded  in  balance  sheet 
Ac(  ouni  ir9i.  Leased  Properly  under  Cwipilal 
Ij'ases: 

Id)  Costs  related  lo  prop<rty  held  for  future 
iis«': 

|e|  Uimations  for  charitable.  so<  iai  or 
community  welfare  purposes: 

in  I.oss<'s  on  reacquired  and  retired  or 
resold  debt  securities  of  the  air  carrier: 

|g)  Uisses  resulting  from  troubled  debt 
n'Structurings; 

(h)  Losses  on  uncollei:lible  n«inop«Taliiiji 
receivables:  or 


I 


|i|  Accruals  lo  allowance  for  uncollectible 
nonopcTating  receivables. 

Section  19— I  Amended  I 

24.  Section  19.  Vniforni  Chissifuiitnm  ifl 
OfH-nilin}:  Statistics,  is  amended  by: 


.\.  Revising  si-clion  19-1  lo  rriid: 

Sec.  19-1    Chart  of  Operating  Statistical 
Elements. 


A»  Iranipoti  iraMc  and  capacity  alamanu 


Sancc  classes 


AiRPOOT  to-AhwOot  Traffic  »noC»p«ci'» 


SOI     loMrarport  (MUnce 

<  >0    Ravanua  paMangers  cnpiw<ad 

1 1 1    F«si  class 

"?    CoacA 

?I0    n«««nue  cargo  ions  snplanad... 

213    U  S  man— pnonly       

2 1 «    US  man— nonpnonty ■„ 

2'5    fof»gn  mail 

21'    Fivgnt 
■  30 


■  A.C. 
A.E 

C.  E 


6.  G.  L  N.  P  R 


,131     f<r» 

132    Coacft  

150  Nonta»anua  pawsngan  lranipona<-. 
230    nevanuc  loos  Kansponcd 

23'     Passengec  

233  U  S   mail — pnonly       

234  u  S  man- nonpnomy    . _. 

235  Fwc^)  man  

236  E<prass _. 

237  FraigM 

2S0    Nontananua  Hna  MMpoMM. 

310    Saan  i  ilrtii __ „ 

3n    Fvatdna 

312   Coacn  

2^0    Tons  awanaM* 

4 10   ncvanua  arcraK  imiM  Smm 

«ti    Scnacwad 

412    Ealrasacaon       _ 

430  Revenue  avcrafi  mnes  scnaduM. 

431  Scne<Mad  arcrati  miles  compMatf...  

'lie    Reoanue  avcrati  dapanures  partannad 

511  Schadirfad  sanwe  

512  Ertra  taclion 

520    Revenue  a»cralt  departures  scheduled    .. 
S?i     Scheduled  ancan  depatures  compieled  . 


E  G  L 
E  G.  L. 
E  G  t. 
E.  G.  L. 
E.  G.  L. 
E  fi  L 


,.._J 


AmCRAfT  OCIUTIONS 


A,E 
C.E 
A.C. 

A.  C. 
A,  C. 

*.  c 

A.  C. 
A.  C. 
A.  C. 
A.  C. 
A.C. 
A.  C. 
A.E. 
C.E. 
A.  C. 
A.C. 
A.C. 
A.  C. 
A.C. 
A.C. 
A.C. 
A.  C. 
A.C. 
A.C. 
A.C. 


G  L. 
G.  L 


N. 
N. 
N. 
N 
N. 
N. 
N. 
N. 
N. 
N.  P.  R 


N.  P.  R 
N.  P.  R 


E.  G 
EG 


I.  N  P  R 


420  Nonrevenue  ivcraft  maas  Mown 

610  Revenue  MTcraft  hours  lartomel ; ~i. IIZITIZZZZ  ^  A.  C  E  G  L.  N  P  R 

620  Nonrevenue  amrati  hours  |artonw|..„ I  z 

630  Aircrah  hours  |ramp-lo-ramp) _ _ j  A.  C.  E.  G  L  N  P  R 


Mi.<!r(lLANfOUS  0»Cn«TlN6  EttMCMTS 

B'O  Arcfaft  days  assigned  K)  service-camar's  equomerK  _. 

620  Aircran  days  assigned  lo  servKe-camars  routes        „. 

VX  Hours  on  olfwr  earners  merchange  equipmeot  |a<rtxinM|... 

92<  AvcraN  lueis  issued  igaMonsi 

922  AircraXo 


Sec.  19-2    I  Amended  I 

B.  Removing  paragraph  (g)  of  section 
19-2.  Shiintciwnce  of  Data. 

C.  Revising  paragraph  (a)  of  section 
19-3  to  read: 

Sec.  19-3    Accessibility  and  Transmittal  of 
Data. 

(a)  Each  large  certificated  air  carrier 
shall  maintain  its  prescribed  operating 
statistics  in  a  manner  and  at  such 
locations  as  will  permit  ready 
availability  for  e.xamination  by 
representatives  of  the  Board.  All  Croup 
III  carriers  shall  transmit  to  the  Board 
on  a  monthly  basis  individual  flight 
stage  data  for  scheduled  services  as 
prescribed  in  Section  19-5,  summarized 
by  flight  number,  service  segment, 
service  class  and  aircraft  type.  Group  III 
air  carriers  shall  utilize  either  ADP  tapes 
or  ADP  punched  cards  for  transmitting 
the  prescribed  data  to  the  Board  unless 


otherwise  specifically  permitted  by  the 
Boards  Office  of  Comptroller  to  provide 
flight  stage  data  on  Schedule  T-9.  All 
Croup  I  carriers  and  Croup  II  carriers 
shall  transmit  to  Ihe  Board  on  a  monthly 
basis  individual  flight  data  for 
scheduled  services  as  prescribed  in  the 
reporting  instructions  for  Schedule  T-9 
in  Section  25  of  this  Part. 

•  •     •  «  •  * 

D.  Amending  paragraph  (e)  of  section 
19-5  by  revising  entries  Z501  through 
X250  under  "Airport-to-Airporl  Traffic 
and  Capacity  Data"  and  by  revising  the 
entries  under  "Aircraft  Operations"  and 
"Miscellaneous  Operating  Elements"  to 
read  as  follows: 

Sec.  19-5    Air  transport  traffic  and 
capacity  elements. 
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(e)  The  elements,  by  category  and 
alpha-numeric  code,  for  which  data  are 
to  be  maintained  in  accordance  with  the 
above  are  as  follows: 

Airport-to-Airport  Traffic  and  Capacity  Data 

Z501  .  Iiiterairport  distance.  The  great 
circle  distance,  in  statute  miles,  between 
airports  served  by  each  flight  stage.  Official 
inlerairport  mileages  are  available  from  the 
Board's  Data  Services  Section.  Information 
ManaRcment  Division,  Office  of  Comptroller. 
Xno    Revenue  passengers  enplaned.  The 
number  of  revenue  passengers  enplaned. 
Data  shall  be  maintained  with  respect  to  such 
enplanements  to  show  for  each  airport 
subsequently  served  by  each  flight,  the 
number  of  deplaning  revenue  passengers,  i.e.. 
the  on-flight  origin  and  destination  thereof. 
Separate  data  shall  be  maintained  as  follows: 

Xlll     First  class. 

XI 12    Coach. 

X210    Revenue  cargo  lons  enplanod.  The 
total  of  revenue  cargo  tons  enplaned.  Data 
shall  be  maintained  with  respect  to  such 
■enplanements  to  show  for  each  airport 
subsequently  served  by  each  flight,  the  tons 
of  deplaning  revenue  traffic,  i.e..  the  on-flighl 
origin  and  destination  thareof.  for  each  of  the 
following  classes:  I 

X213    U.S.  mail— priority. 

X214    U.S.  mail — nonpriorily. 

X215    Foreign  mail. 

X217.    Freight. 

XI 30    Revenue  passet^ers  transported. 
rhe  number  of  revenue  passengers 
transported.  Separate  data  shall  be 
maintained  as  follows: 

X131     First  class.         I    . 

X132    Coach.  I 

X150    Nonrevenue  paisengers  transported. 
the  number  of  nonrevenae  passengers 
transported. 

X230    Revenue  tons  tiiinsported.  The 
number  of  tons  of  revenue  traffic  transported. 
Separate  data  shall  be  maintained  for  each  of 
ihc  following  classes  of  traffic: 

X231     Passenger. 

X233    U.S.  mail-prioiity. 

X234    U.S.  mail-nonpriority. 

X235    Foreign  mail. 

X237    Freight. 

X250    Nonrevenue  torts  transported.  The 
number  of  nonrevenue  tons  of  traffic 
transported.  , 


Aircraft  Operations 

Z420    Nonrevenue  aii^raft  miles  flown. 
The  nonrevenue  aircraft  miles  flown  based 
upon  the  airport-to-airport  distance  of  each 
flight  stage.  In  circumstances  where  an 
inlerairport  movement  is  not  involved,  the 
mileage  may  be  computed  by  converting 
nonrevenue  aircraft  hours  at  the  appropriate 
speed  for  the  particular  flight. 

X610    Revenue  aircraft  hours  (airborne). 
The  revenue  aircraft  hours  flown  based  upon 
the  airborne  time  of  each  aircraft  movement. 

ZG20    Nonrevenue  aircraft  hours 
(airborne).  The  aircraft  hours  flown  in 
nonrevenue  service  based  upon  the 
■"airborne"  time  of  each  aircraft  movement. 

Z630    Aircraft  hours  (rawp-to-ramp).  The 
aircraft  hours  flown  in  both  revenue  and 


nonrevenue  services,  based  upon  the  "ramp- 
to-ramp"  time  of  each  aircraft  movement. 

Miscellaneous  Operating  Elements 

Z810    Aircraft  days  assigned  to  service- 
carrier's  equipment.  The  number  of  aircraft 
days  that  owned  or  rented  aircraft  are  in  the 
possession  of  the  air  carrier  and  assigned  to 
services  of  the  reporting  air  carrier  or 
assigned  to  services  of  other  carriers  under 
aircraft  interchange  agreements.  Aircraft 
days  shall  be  allocated  between  operating 
entities  as  follows:  ^^^-^ 

(1)  Aircraft  assigned  e>JcTusively  to  a 
particular  operation  shall  be  recorded  for  the 
operation  to  which  assigned. 

(2)  Aircraft  used  interchangeably  in  two 
or  more  operating  entities  shall  be  prorated 
between  entities  on  the  basis  of  the  ramp-to- 
ramp  time  the  individual  aircraft  was  in 
operation  in  each  entity. 

(3)  The  time  of  aircraft  in  maintenance  or 
overhaul,  or  in  reserve  status,  shall  be 
assigned  between  operating  entities  on  the 
basis  of  the  relative  ramp-to-ramp  time  all 
aircraft  of  the  same  type  were  in  operation  in 
each  entity. 

Z820    Aircraft  days  assigned  to  service- 
carrier's  routes.  The  number  of  aircraft  days 
that  owned  or  rented  aircraft  and  aircraft  of 
others  under  interchange  agreements  are 
assigned  to  services  perfomed  by  the  air 
carrier. 

Z830    Hours  on  other  carriers' interchange 
equipment  (airborne).    The  airborne  hours 
flown  with  aircraft  of  others  in  both  revenue 
and  nonrevenue  services  of  the  air  carrier 
under  aircraft  interchange  agreements. 

Z921    Aircraft  fuels  issued  (gallons).  The 
gallons  of  aircraft  fuels  issued  during  the 
current  accounting  period  for  both  revenue 
and  nonrevenue  flights. 

Z922    Aircraft  oils  issued  (gallons).  The 
gallons  of  aircraft  engine  oils  issued  during 
the  current  accounting  period  for  both 
revenue  and  nonrevenue  flights.  j 

25.  Section  21  is  amended  by  revising 
paragraphs  (k)  and  (1)  to  read: 

Sec.  21    Introduction  to  Systems  of 
Reports. 

***** 

(k)  Generally,  route  air  carriers' 
nonscheduled  services  shall  be  treated 
as  an  integral  part  of  the  reporting  entity 
to  which  most  closely  related  without 
regard  to  the  geographic  area  in  which 


such  nonscheduled  services  may 
actually  be  performed.  However, 
supplemental  reports  shall  be  made  of 
nonscheduled  services  (including 
service  for  the  Department  of  Defense) 
in  areas  not  encompassed  by  the 
prescribed  reporting  entity  in  any  month 
in  which  the  available  ton-miles  of  such 
nonscheduled  services  exceed  5  percent 
of  the  available  ton-miles  of  the 
reporting  entity.  Such  supplemental 
reports  shall  continue  until  waived  by 
the  Board  upon  a  showing  that  such 
nonscheduled  operations  will  not  in  the 
subsequent  12-month  period  exceed  the 
5-percent  limit.  The  supplemental 
reports  to  be  filed  each  month  or 
calendar  quarter,  as  applicable,  shall  be 
comprised  of  report  Schedules  P-5.  T-1. 
and  T-2.  Transport  and  nontransport 
revenues  pertaining  to  such  separately 
reported  nonscheduled  services  shall  be 
reported  on  Schedule  P-2  each  quarter. 

(1)  When  and  as  required  in  the 
national  interest,  any  air  carrier  which 
performs  nonscheduled  transport 
services  for  the  Department  of  Defense 
shall,  when  directed  by  the  Board,  make 
separate  reports  for  such  services  as  if 
they  were  conducted  by  a  physically 
separate  transport  entity,  such  reports 
shall  consist  of  Schedules  P-1  through 
P-8.  T-1.  and  T-2.  The  letter  "D"  shall 
be  inserted  on  such  reports,  following 
the  schedule  number  of  each  P  and  T 
schedule.  When  a  carrier  has  more  than 
one  reporting  entity,  nonscheduled 
transport  and  nonscheduled  Defense 
services  shall  be  assigned  to  the 
reporting  entity  to  which  more  closely 
related. 

26.  Section  22  is  amended  by  revising 
the  List  of  Schedules  in  CAB  Form  41 
Report  and  the  Due  Dates  of  Schedules 
in  CAB  Form  41  Report  in  paragraph  (a), 
by  revising  of  paragraph  (b)(1)  and  by 
removing  and  reserving  paragraphs  (d) 
and  (k)  to  read: 

Sec.  22    General  Reporting 
Instructions. 


(a)* 


List  of  Schedules  in  CAB  Form  41  Report 


Schedule 
No. 


A 

B-1 

B-1  1 

B-7 

B-8 

B-12 

8-43 

P-1.1 

P-1.2..._ 
P-1(«)  .. 

P-2 

P-5.1 


Title 


Certifjcation - » 

Balance  Sheet - 

Balance  Sheet 

Airlrames  and  Aircntt  Engmas  Acquired 

Flight  Equipment  Retired 

Statement  o)  Changes  m  Financial  PoeMon.. 
Inventory  of  Airtrames  and  Aircraft  Enginea.. 

Statement  ol  Operatione 

Statement  ol  Operation* -.. 

kitenm  Operations  Report <- — -. 

ttotee  to  CAB  Form  41  Report — -.. 

Aircraft  Operating  Expenses - — 


Filing 
hequency 


0( 


O 
O 

S:A 
0 
Q 
Q 
A 

S-A 

Q 

M 

O 

)/S-A(n 


AppNcatxlity  by  earner 
group 


(■) 
X 

('» 

(•) 
X 

CI 
X 
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P-52 


P-8 

P-10       . 
P-I2HI 

T-1W 
T-'(W 

T-l(e» 

T-2 


T-3UI 
T-3(b» 
T-3IC) 

T-«   

T-9 
G-«l 


•raquancy 


AppkcatxMy  by  cvn«r 


i  ■         m 


Oiffigw  Sorvwa  and  Qenard  A<lmn«irain*  Eji- 
Vana*  Fi^icwmt 
tocraM  vd  Trafkc  Sarvreng.  and  Proniotan  and  Saiet  Eipanaa 

F«Cton»— Group  I  and  aro>«  hi  **  Camera 
/laaall  and  TiaKc  SaKC»<Q.  and  Pro>now>n  and  Sam  E^anaa 
Sul)h»>clKin»— Group  M  Av  Carriers 

Ca^ilunaaK  SiaMkct  by  Labor  Caiagory     „ 

{  Piial  Conaumpaon  by  Typ*  ot  Sarwca  and  EnMy - 

!  Tratkc  and  CapatMy  Slabsacs  by  Oaaa  o*  Sarvica 

I  TraAc  and  Capaoty  Sla«slKS  by  Oaas  o< 


I 

,  TraMc  and  Capacity  Siaiskcs  by  Ciasa  of  Sennce  Nonscnedulad 
I      Sarwcaa 

I  TiaMc  Capacay  Arcrali  Oparakons  *id  Miac««aneoua  Staastca 
by  Typa  of  AnraM 

Aaixyi  Aciiyity  Stamtm-Sctwduied  Revanua  Semca      

J  Aaport  Ackvvy  Slaksaca-Scnadulad  Ravanua  Sarvica 


Rapon  of  A«-Cargo  Operalnna  . 


Moa*if  Mora  tan  S  Pv  CaiMum  of  Ropondania 
Capdal  Stock  or  rurial 


('» 


ri 

N 


X 
X 
X 

X 

(■) 


X 
X 
X 

n 

X 
X 


X 


X-MlCamar« 


M    MonMtr     O-Quartaily     S-A -^  SamannuaPy     A    Annuaiy        K-nm  uarmn 
'  Appkcabie  10  Group  I  m  earners  mPi  annual  opara«r<g  rananuai  of  SiO  fflill«n  or  mora 
'  Appiicabtt  10  Grou)  I  a»  earners  wan  ar»nual  operatn^  rairanuei  baiow  HO  irelKin    - 
'  Appacabie  lo  camars  condurtwg  Secaon  418  alt-cargo  oparaborm 


Due  Dates  of  Schedules  in  CAB  Fofim  41 
Report 


Oua  Dates' 

Schedule  No. 

January  20 

P-I2(a> 

January  30 

P-1|Ni  T-l   T-  2.T-3.  T-» 

February  10' 

A.  B-\.  8-1  1.  B-7   8-0.  B-12.  PI  1    P- 

1  2.  P-2,  P-5  t.  P-52  P-«.  P-7,  P-e.  P- 

to 

P-t2u» 

FabnaryZO 

Marcftl 

P-t(a)T-1.T-9 

MardiSO 

p-ta* 

M«cft3D    

Apr«  20 -.J 

8-«3.  P-IW.  G-«1.  T-l.  T-0.  T-0 

P-I2M. 

*pnl30 

P-llal.  T-1.  T-l.  T-3.  T-» 

May  to 

A.  B-t.  B-7,  8-0.  B-1Z  P-1  1.  P-1  i  P-2. 

P-S1.  P-5  2  P-6.  P-7.  P-e 

May  20  

P-12W 

May  30 

P-1W.  T-l.  T-» 

June  20- 

P-12W 

JwiaSO J 

P-1(at.  T-1.  T-0 

JU»y  20 

P^IZM 

Juty  30: 

P-l(aJ.  T-1.  T-Z  T-0 

A.  B-1    8-t  1    B-7   B-S   B-12.  P-1  1    P- 

August  10. 

1 Z   P-2.   P-5  1.   P-5J  P-Ol  p-7,  P-0 

P-t2(al 

AU9JM30 

P-l(a(.  T-1.  T-9 

Sap«an*ar20 

P-t21a» 

SaptambarSO 

P-l(at.  T-1.  T-9 

October  20 

P-t2(a) 

October  30 

P-l(al.  T-1.  T-Z  T-3.  T-9 

November  10 

A.  8-1.  B-7.  B-«  8-12.  P-1  2.  P-2.  P-5  1 

P-5  2  P-6.  P-7  P-« 

Novernber  20 

P-1 2(a) 

Noven*er  30 

P-t(a»,  T-1.  T-9 

Oecen«er  20 

P-1 2(a) 

December  30 

P-Ha).  T-1.  T-9 

Due   dates   laamg   on   a   Saturday.   Sunday   or   nabortal 

iday  Ma  beconw  efleOve  Vie  lirsi  lo«o— ng  Mini  day 

'B  and  P  raporwig  due  deles  are  e>lended  lo  March  X  il 

piefciwiary  ictiaduies  are  Med  at  Vm  Board  by  February  10 

(b)  •  •  • 

(1)  The  time  for  filing  B  and  P  report 
schedules  for  the  final  quarter  or 
semiannual  period  of  each  calendar  year 
may  be  extended  to  the  following  March 
30  if  the  preliminary  Schedules  B-1  or  B- 
1.1  and  P-1.1  or  P-1.2  are  submitted,  as 
applicable,  and  are  received  on  or 
before  their  respective  due  dates. 


I 


(d)  (Reserved.! 


(k)  [Reserved) 

Section  23 — ( Antended  I 

27,  Section  23,  Certification  and 
Balance  Sheet  Elements,  is  amended  by: 

A.  Revising  the  reporting  instructions 
of  Schedule  B-1  to  read: 

•  ••••• 

Schedule  B-1 — Balance  Sheet 

(a)  This  schedule  shall  be  Tiled  by 
Croup  II  and  Croup  III  air  carriers  and 
Croup  I  air  carriers  that  have  annual 
operating  revenues  of  SlO  million  or 
more. 

(b)  This  schedule  shall  reflect  the 
balances  at  the  close  of  business  on  the 
last  day  of  each  calendar  quarter  for  the 
overall  or  system  operations  of  each  air 
carrier  in  conformance  with  the 
provisions  of  sections  4,  5  and  6. 

(c)  Individual  proprietors  or  partners 
shall  report  the  aggregate  capital 
contributed  by  the  proprietor  or  partners 
in  account  2890  Additional  Capital 
Invested. 

*  •         •         •         • 

B.  Revising  paragraph  (a)  of  the 
reporting  instructions  for  Schedule  B-1.1 
to  read: 

Schedule  B-1. 1— Balance  Sheet 

(a)  This  schedule  shall  be  Tiled 
semiannually  by  Croup  I  air  carriers 
with  annual  operating  revenues  below 
SlO  million. 


C.  Removing  the  title  and  reporting 
instructions  for  Schedule  B-3.  Statement 
of  Changes  in  Stockholder's  Equity. 

D.  Removing  the  title  and  reporting 
instructions  for  Schedule  B-5.  Property 
and  Equipment. 

E.  Revising  the  reporting  instructions 
for  Schedule  B-7  to  read: 

Schedule  B-7 — Airframes  and  Aircraft 
Enfiines  Acquired 

(a)  This  schedule  shall  be  filed  by  all 
Croup  II  and  Croup  III  air  carriers. 

(b)  The  indicated  data  shall  be 
reported  for  each  individual  airframe. 
identiTied  by  type,  model,  and  design  of 
cabin  as  to  use  for  passengers 
exclusively,  cargo  exclusively,  or  both 
passengers  and  cargo  in  combination. 
Data  pertaining  to  aircraft  engines  shall 
be  reported  in  aggregate  for  each  type  or 
model:  however,  aircraft  engines 
obtained  under  capitalized  leases  shall 
be  separately  reported  under  a  caption 
entitled:  Capital  Leases — Aircraft 
Engines.  Airframe  units  leased  from 

(others  for  a  period  of  more  than  90  days 

^hall  be  reported  in  a  separate 

'subsection  of  this  schedule,  captioned  as 
follows:  Capital  Lease — Airframe  Units: 
and  Operating  Leases — Airframe  Units. 
In  addition,  a  notation  shall  be  made  by 
license  number  of  airframe  units  of  the 
air  carrier  returned  after  lease  to  others 
for  a  period  of  more  than  90  days. 
Airframe  units  obtained  through 
interchange  lease  arrangements  shall 
not  be  so  reported. 

(c)  All  dates  shall  indicate  the  day. 
the  month  and  the  year,  shall  be 
provided  on  a  unit  basis  for  airframes 
only:  and,  shall  be  reported  for  each 
aircraft  engine  group  by  date  of 
transaction. 

(d)  Report  shall  be  made  in  the 
quarter  in  which  each  airframe  and  each 
group  of  aircraft  engines  is  actually 
acquired  irrespective  of  whether  the 
cost  thereof  is  reflected  in  the  property 
and  equipment  accounts  during  the 
current  quarter  or  a  subsequent  quarter. 
If  the  cost  data  are  not  reflected  in  the 
current  quarter  a  footnote  to  that  effect 
shall  accompany  the  report  of 
acquisition.  The  cost  shall  be  reported 
during  the  quarter  in  which  determined 
and  the  equipment  to  which  related 
shall  be  listed  again  in  this  schedule, 
with  complete  information,  and  shall  be 
identified  as  being  the  same  equipment 
reported'^at  the  earlier  date. 

(e)  Column  2,  "Date  Placed  in 
Transport  Service"  shall  relate  to 
airframes  only  and  shall  be  the  date  on 
which  each  airframe  was  or  will  be 
placed  in  regular  service  by  the 
reporting  entity.  If  this  date  is  not 
known  at  the  time  of  submission  of  the 
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report,  an  estimated  date  bearing  the 
notation  "estimate"  shall  be  provided 
with  the  exact  date  shown  by  footnote 
on  a  subsequent  Schedule  B-7  in  which 
the  airframe  is  reidentified  by  license 
number,  type  of  aircraft  and  date 
acquired. 

(0  Column  8,  "Maximum  Seat 
Capacity"  shall  reflect  the  number  of 
passenger  seats  installed  in  each 
airframe  acquired.  When  the 
configuration  of  airframes  provides 
sleeping  accommodations,  the  passenger 
capacity  shall  be  shown  in  terms  of  a 
sleeper  version  and  non-sleeper  version. 
When  airframes  are  designed  for 
multiple  adjustable  seating 
configurations,  the  maximum  number  of 
seats  for  which  designed  shall  be 
reported.  When  the  seating 
configuration  of  airframes  is  modified 
subsequent  to  original  acquisition,  the 
revised  passenger  capacity  of  each 
airframe  shall  be  reported  in  the  quarter 
in  which  modified  and  referenced  to 
identify  original  capacity  reported. 

(g)  Column  9.  "Cost"  shall  reflect  the 
book  cost  of  airframes  and  aircraft 
engines  acquired  and  the  cost  of 
improvements,  betterments  or  other 
additions  made  to  the  acquired 
eijuipment. 


B-7(b)— (Removed/ 

F.  Removing  the  title  and  reporting 
instructions  of  Schedule  B-7(b),  Flight 
Eifiiipment  Acquired. 

G.  Revising  the  title  and  reporting 
instructions  of  Schedule  B-8.  Prnporty 
and  Equipment  Retired  to  read; 

Schiviule  B-d— Flight  tquipmnnt 
Retired 

(a)  This  schedule  shall  be  filed  by  all 
Group  11  and  Group  III  air  carriers. 

(b)  The  indicated  data  shall  be 
reported  for  the  sale  or  retirement  of 
each  airframe,  each  type  of  aircraft 
engine  (stating  the  number  of  units 
retired)  and.  to  the  extent  retired  along 
with  airframes  and  engines,  in 
aggresates  by  accounts,  for  operating 
property  and  equipment  included  in 
Accounts  1603  through  1608  and 
nonoperating  property  and  equipment 
included  in  Accounts  1703  through  1708. 
Disposition  of  properties  in  Accounts 
1608  and  1708  not  related  to  airframe 
and  aircraft  engine  retirements  shall  be 
reported  in  a  separate  group  for  each 
account.  Airframe  units  leased  from 
others  for  a  period  of  more  than  90  days 
shall  be  reported,  upon  return  to  the 
lessor,  in  a  separate  subsection  of  this 
schedule  and  captioned  as  follows: 
Capital  Leases-Airfraine  Units;  and 
Operating  Capital  Leases-Airframe 
Units.  In  addition  a  notation  shall  be 
made  by  license  number  and  name  of 


lessee  of  airframe  units  leased  to  others 
for  a  period  of  more  than  90  days; 
moreover,  airframe  units  leased  to 
others  under  sales-type  or  direct 
financing  leases  shall  be  separately 
captioned  and  reported  on  this  schedule. 
Airframe  units  leased  under  interchange 
arrangements  shall  not  be  so  reported. 
Aircraft  engines  obtained  under  capital 
leases  shall  be  separately  reported 
under  a  caption  entitled:  Capital  Leases- 
Aircraft  Engines.  Additionally,  aircraft 
engines  leased  to  others  under  sales- 
type  or  direct  financing  leases  shall  be 
separately  captioned  and  reported  on 
this  schedule. 

(c)  Retirements  shall  be  listed  in  the 
numerical  sequence  of  the  property  and 
equipment  account  to  which  related. 

(d)  All  dates  shall  include  the  day.  the 
month  and  the  year  of  each  transaction. 

(e)  Column  7,  "Cost"  shall  reflect  the 
book  cost  of  the  retired  property^ 

(f)  Column  9,  "Realization"  shall 
reflect  the  proceeds  from  disposition, 
including  any  insurance  proceeds. 

(g)  Column  10,  "Disposition,"  shall 
reflect  the  name  of  the  person  or 
organization  to  which  airframes  and 
aircraft  engines  are  sold  or  a  notation  as 
to  the  nature  of  the  retirement  and  the 
account  to  which  any  depreciated  cost 
has  been  charged,  if  not  sold.  Items 
included  in  accounts  1607, 1608, 1707, 
and  1708,  sold  as  a  part  of  airframe  or 
aircraft  engine  sales  transactions,  shall 
also  be  identified  by  the  name  of  the 
buyer.  Other  sales  of  items  included  in 
these  accounts  shall  be  reported  in  a 
separate  group  in  aggregate  for  each 
property  account  affected.  > 

B-10    /Removed] 

H.  Removing  the  title  and  reporting 
instructions  of  Schedule  B-10, 
Unamortized  Developmental  and 
Preoperatiiig  Costs. 

I.  Revising  the  reporting  instructions 
for  Schedule  B-12  to  read: 

Schedule  B-12— Statement  of  Changes 
in  Financial  Position 

(a)  This  schedule  shall  be  filed  by  all 
Group  II  and  Group  III  air  carriers  and 
Group  I  air  carriers  that  have  annual 
operating  revenues  of  $10  million  or 
more. 

(b)  This  schedule  shall  be  filed  for  the 
overall  or  system  operations  of  the  air 
carrier. 

(c)  In  determining  working  capital 
generated  by  operations,  net  income  as 
reported  on  Schedule  P-1.1.  or  Schedule 
P-1.2  shall  be  increased  by  expenses  not 
requiring  working  capital  in  the  current 
period  and  shall  be  decreased  by 
income  not  generating  working  capital 
in  the  current  period  such  as  gains  on 
property  retirements  and  undistributed 


earnings  of  investor  controlled 
companies.  Those  items  which  do  not 
generate  working  capital  in  the  current 
period  shall  be  included  net  on  line  6 
"Other."  If  the  anlount  reported  on  line 
6,  line  12,  or  line  18  exceeds  5  percent  of 
the  total  sources  or  applications,  a 
footnote  shall  be  added  to  this  schedule 
disclosing  the  components  amounts. 

(d)  Generally,  all  items  shall  be 
reported  in  gross  amounts.  Items  not 
resulting  in  net  working  capital  changes 
such  as  exchanges  of  bonds  or  capital 
stock  for  fixed  assets  shall  be  reported 
as  a  source  of  working  capital  from  the 
incurrence  of  debt  or  issuance  of  stock 
and  a  concurrent  application  of  working 
capital  for  the  asset  acquisition. 
Likewise,  the  conversion  of  debt  for 
capital  stock  shall  be  reported  as  a 
source  of  working  capital  for  capital 
stock  issued  and  an  application  of 
working  capital  for  the  debt  retired. 

B-13    (Removed/ 

\.  Removing  the  title  and  reporting 
instructions  of  Schedule  B-13.  Summary 
of  Projected  Financial  Commitments 
and  Related  Deposits. 

B-4J    (Removed/ 

K.  Removing  the  title  and  reporting 
instructions  of  Schedule  B-41, 
Receivables,  Payables  and  Investments 
Relating  to  Affiliates  and  Other 
Investment  Data. 

L.  Revising  the  reporting  instructions 
for  Schedule  B-43  to  read: 

Schedule  B-43— Inventory  of  Airframes 
and  Aircraft  Engines 

(a)  This  schedule  shall  be  filed  by  all 
Group  I,  Group  II  and  Group  III  air 
carriers. 

(b)  The  indicated  data  shall  be 
reported  for  each  individual  airframe, 
identified  by  type,  model  and  design  of 
cabin  as  to  use  for  passengers 
exclusively,  cargo  exclusively,  or  both 
passengers  and  cargo  in  combination. 
Type  and  model  refers  to  aircraft 
models  such  as  B-707-100.  B-707-200. 
DC-IO-^M),  Beech-18,  Piper  PA-32,  etc. 
Aircraft  Type  designations  are 
prescribed  in  the  Manual  ofADP 
Instructions,  Outputs,  Codes  and 
Related  Material,  which  is  available 
from  the  Board's  Information 
Management  Division.  Airframes  that 
are  authorized  for  operation  over  water 
under  FAA  regulation  FAR  121  shall  be 
so  indicated  by  asterisk. 

(c)  Data  pertaining  to  aircraft  engines 
shall  be  reported  on  a  group  basis  by 
type  of  engine  and  by  type  of  aircraft  to 
which  related. 

(d)  Data  in  this  schedule  shall  be 
grouped  and  subtotaled  as  data 
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pertaining  to  airframes  and  data 
pertaining  to  aircraft  engines.  Data 
pertaining  to  nonoperating  airframes 
and  aircraft  engines  shall  be  reported  in 
a  group  below  the  data  for  operating 
equipment.  Data  pertaining  to  airframes 
and  aircraft  engines  obtained  under 
operating  and  capital  leases  shall  be 
reported,  by  type  of  lease,  in  a 
separately  captioned  grouping  below 
nonoperating  airframes  and  aircraft 
engines  and  subgrouped  within  those 
groups  according  to  operating  and 
nonoperating  equipment. 

(e)  Data  pertaining  to  airframes  and 
aircraft  engines  obtained  under 
operating  leases  shall  be  listed  in 
columns  1  through  7;  the  cost  of 
improvements  to  equipment  under 
operating  leases  shall  be  reported  in 
columns  8  through  12. 

(f)  Column  7  "Available  Capacity 
(Weight)"  shall  reflect,  for  each  reported 
aircraft  type,  the  available  capacity 
(stated  in  pounds)  that  is  used  in 
computing  the  available  ton-miles 
reported  on  Schedules  T-1  and  T-2. 

(g)  Column  8  "Acquired  Cost  or 
Capitalized  Value"  shall  include  (1)  the 
acquisition  cost  of  owned  airframes  and 
aircraft  engines:  (2)  the  total  capitalized 
cost  of  obtaining  airframes  and  engines 
under  capital  leases;  and  (3)  the  cost  of 
improvements  to  airframes  and  engines 
obtained  under  operating  leases. 

(h)  Column  9  "Allowance  for 
Depreciation  or  Amortization"  shall 
include  (1)  the  accumulations  of  all 
provisions  for  losses  due  to  use  and 
obsolescence  that  are  applicable  to 
owned  airframes  and  aircraft  engines 
and  (2)  the  amount  of  amortization 
recorded  for  amortizing  the  value  of 
airframes  and  engines  obtained  under 
capital  leases. 

(i)  Column  10  "Depreciated  Cost  or 
Amortized  Value  '  shall  be  calculated  as 
either  (1 )  Acquired  Cost  (column  6)  less 
the  Allowance  for  Depreciation  (column 
7)  or  (2)  Capitahzed  Value  (column  6) 
less  Amortization  (column  7). 

(j)  Column  11  "Estimated  Residual 
Value"  shall  state  in  dollars  the  residual 
value  assigned  to  owned  and  capital- 
leased  airframes  and  aircraft  engines, 
including  any  overhaul  value  not  subject 
to  depreciation. 

(k)  Column  12  "Estimated  Depreciable 
or  Amortizable  Life  (Months)"  shall 
state  the  estimated  depreciable  or 
amortizable  life  from  the  date  of 
acquisition  of  each  airframe  and  each 
group  of  aircraft  engines. 

B-43.1    [Removed] 

M.  Removing  the  title  and  reporting 
instructions  of  Schedule  B-43.1.  Aircraft 
Inventory  Data. 


B~46    I  Removed  I 

N.  Removing  the  title  and  reporting 
instructions  of  Schedule  B-46,  Long- 
Term  and  Short-Term  Nontrade  Debt. 

Sectton  24— (Amended] 

28.  Section  24.  Pnfit  and  Loss 
Elements,  is  amended  by: 

A.  Revising  paragraph  (a)  of  the 
reporting  instructions  of  Schedule  P-1.1 
to  read: 

Schedule  P-1.1— Statement  of 
Operations 

(a)  This  schedule  shall  be  filed 
semiannually  by  Croup  I  air  carriers 
with  annual  operating  revenues  below 
$10  million.  Data  reported  on  this 
schedule  shall  be  for  the  overall  orj 
system  operations  of  the  air  carriet,  _ 

•  •  •  «  • 

B.  Revising  paragraphs  (a)  and  (d)  to 
read  as  follows  and  by  removing  and 
reserving  paragraph  (e)  of  the  reporting 
instructions  of  Schedule  P-1.2. 

Schedule  P-1.2— Statement  of 
Operations 

(a)  This  schedule  shall  be  filed  by  all 
Croup  II  and  Group  III  air  carriers  and 
Group  I  air  carriers  that  have  annual 
operating  revenues  of  $10  million  or 
more. 
•        •        *        *        • 

(d)  Data  reported  in  the  "12  Months- 
to-Date"  column  shall  represent  for  each 
item  the  sum  of  amounts  reported  in  the 
"Quarter"  column  for  the  current  and 
next  previous  three  quarters. 

(e)  [Reserved] 

*  •  •  *  • 

C.  Revising  paragraphs  (a)  and  (i)  to 
read  as  follows  and  by  removing  and 
reserving  paragraphs  (h)  and  (q)  of 
Schedule  P-2. 


Schedule  P-2— Notes  to  CAB  Form  41 
Report 

(a)  This  schedule  shall  be  filed  by  all 
Group  II  and  Croup  III  air  carriers  and 
Group  I  air  carriers  that  have  annual 
operating  revenues  of  $10  million  or 
more. 

*  •        •        *        * 

(h)  [Reserved] 

(i)  Route  air  carriers  shall  note  on  this 
schedule  all  dividends  declared  in  the 
current  period  on  stocks  of  investor 

controlled  companies. 

•  •        «        •        • 

(q)  [Reserved] 
P-3    /Removed/ 

D.  Removing  the  title  and  reporting 
instructions  of  Schedule  P-3.  Transport 
Revenues:  Depreciation  and 


Amortization:  Nonoperating  Income  and 
Expense  (Net). 

P-3(a)    (Removed] 

E.  Removing  the  title  and  reporting 
instructions  of  Schedule  P-3(a).  Income 
Taxes. 

P-4 /Removed] 

F.  Removing  the  title  and  reporting 
instructions  of  Schedule  P-4.  Transport- 
Related  Revenues  and  Expenses: 
Explanation  of  Extraordinary  Items  and 
Cumulative  Effect  of  Accounting 
Changes  in  Prior  Years:  Explanation  of 
Prior  Period  Adjustments  and  Dividends 
Declared. 

G.  Revising  Schedule  P-5  1  to  read: 

Schedule  P-5.1 — Aircraft  l.'pe'xiting 
Expenses 

(a)  This  schedule  shall  be  filed  by  ail 
Group  I  air  carriers.  Group  I  air  carriers 
that  have  annual  operating  revenues  of 
$10  million  or  more  shall  file  this 
schedule  quarterly.  Group  I  air  carriers 
that  have  annual  operating  revenues 
below  $10  million  shall  file  this  schedule 
semiannually. 

(b)  Subject  to  the  provisions  of 
Section  22(a).  quarterly  reports  are  due 
on  May  10,  August  10,  November  10  and 
February  10  for  the  first,  second,  third 
and  fourth  calendar  quarters,  ' 
respectively.  Semiannual  reports  are 
due  on  August  10  and  February  10. 

(c)  Each  carrier  shall  indicate  in  the 
space  provided  its  full  corporate  name 
and  an  "X"  shall  be  inserted  in  the 
appropriate  box  to  indicate  whether  the 
data  being  reported  are  quarterly  or  six 
months  data.  The  period-ending  data 
shall  be  indicated  in  the  space  provided. 

(d)  Route  and  charter  air  carriers 
subject  to  the  quarterly  filing 
requirement  shall  file  this  schedule  for 
each  operating  entity  of  the  air  carrier. 
Air  carriers  subject  to  the  semiannual 
tiling  requirement  shall  Hie  this  schedule 
for  the  overall  or  system  operations  of 
the  air  carrier. 

(e)  This  schedule  shall  show  the  direct 
and  indirect  expenses  incurred  in 
aircraft  operations.  Direct  expense  data 
applicable  to  each  aircraft  type  operated 
by  the  carrier  shall  be  reported  in 
separate  colums  of  this  schedule.  Each 
aircraft  type  reported  shall  be  identified 
at  the  head  of  each  column  in  the  space 
provided.  "Aircraft  Type"  refers  to 
aircraft  models  such  as  B-707-100,  B- 
707-200.  DC-10-40,  Beech-18,  Piper  PA- 
32,  etc,  Aircraft  Type  designations  are 
prescribed  in  the  Manual  ofADP 
Instructions.  Outputs.  Codes  and 
Related  Material,  which  is  available 
from  the  Board's  Information 
Management  Division.  In  the  space 
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provided  for  "Aircraft  Code"  carriers 
shall  insert  the  four  digit  code  which  is 
prescribed  in  the  Manual  of  ADP 
Instructions.  Outputs.  Codes  and 
Related  Material  for  the  reported 
aircraft  type. 

(f)  Direct  aircraft  operating  expenses 
shall  be  reported  in  the  following 
categories: 

(1)  Line  2  "Flying  Operations  (Less 
Rental)"  shall  be  subdivided  as  follows: 

(i)  Line  3  "Pilot  and  Copilot"  expense 
shall  include  pilots'  and  copilots' 
salaries,  and  related  employee  benefits, 
pensions,  payroll  taxes  and  personnel 
expenses. 

(ii)  Line  4  "Aircraft  Fuel  and  Oil" 
expense  shall  include  the  cost  of  fuel 
and  oil  used  in  flight  operations  and 
nonrefundable  aircraft  fuel  and  oil 
taxes. 

(iii)  Line  5  "Other"  expenses  shall 
include  general  (hull)  insurance,  and  all 
other  expenses  incurred  in  the  in-flight 
operation  of  aircraft  and  holding  of 
aircraft  and  aircraft  operational 
personnel  in  readiness  for  assignment  to 
an  in-flight  status  that  are  not  provided 
for  otherwise  on  this  schedule. 

(2)  Line  6  "Total  Flying  Operations  ■ 
(Less  Rentals)"  shall  equal  the  sum  of 
lines  3.  4  and  5. 

(3)  Line  7  "Maintenance-Flight 
Equipment"  shall  include  the  cost  of 
labor,  material  and  related  overhead 
expended  by  the  carrier  to  maintain 
flight  equipment,  general  services 
purchased  for  flight  equipment 
maintenance  from  associated  or  other 
outside  companies,  and  provisions  for 
flight  equipment  overhauls. 

(4)  Line  8  "Depreciation  and  Rental- 
Flight  Equipment "  expense  shall  include 
depreciation  of  flight  equipment, 
amortization  of  capitalized  leases  for 
flight  equipment,  provision  for 
obsolescence  and  deterioration  of  spare 
parts,  and  rental  expense  of  flight 
equipment. 

(5)  Line  9  "Total  Direct  Expense"  shall 
equal  the  sum  of  lines  6.  7  and  8. 

(g)  Line  10  Indirect  aircraft  operating 
expenses  shall  be  reported  only  in  total 
for  all  aircraft  types  and  shall  be 
segregated  according  to  the  following 
categories: 

(1)  Line  11  "Flight  Attendant  Expense" 
shall  include  flight  attendants'  salaries, 
and  related  employee  benefits,  pensions, 
payroll  taxes  and  personnel  expenses. 

(2)  Line  12  "Traffic  Related  Expense" 
shall  include  traffic  solicitor  salaries, 
traffic  commissions,  passenger  food 
expense,  traffic  liability  insurance, 
advertising  and  other  promotion  and 
publicity  expenses,  and  the  fringe 
benefit  expenses  related  to  all  salaries 
in  this  classification. 


(3)  Line  13  "Departure  Related       ! 
(Station)  Expense"  shall  include  aircraft 
and  traffic  handling  salaries,  landing 
fees,  clearance,  customs  and  duties, 
related  fringe  benefit  expenses  and 
maintenance  and  depreciation  on 
ground  property  and  equipment. 

(4)  Line  14  "Capacity  Related 
Expense"  shall  include  salaries  and 
fringe  benefits  for  general  management 
personnel,  recordkeeping  and  statistical 
personnel,  lawyers,  and  law  clerks,  and 
purchasing  personnel;  legal  fees  and 
expenses:  stationery:  printing; 
uncollectable  accounts:  insurance 
purchased-general:  memberships: 
corporate  and  fiscal  expenses:  and  all 
other  expenses  which  cannot  be 
identified  or  allocated  to  some  other 
specifically  identified  indirect  cost    I 
category. 

(h)  Line  15  "Total  Indirect  Expense" 
shall  equal  the  sum  of  lines  11, 12. 13 
and  14. 

(i)  Line  16  'Total  Operating  Expense" 
shall  equal  the  sum  of  lines  9  and  15. 

H.  Revising  reporting  instructions  for 
Schedule  P-5.2  to  read: 

Schedule  P-5.2 — Aircraft  Operating 
Expenses 

(a)  This  schedule  shall  be  filed  by  all 
Group  il  and  Group  III  air  carriers. 

(b)  Route  and  charter  air  carriers  shall 
file  this  schedule  for  each  operating 
entity  of  the  air  carrier. 

(c)  Data  applicable  to  each  aircraft 
type  operated  by  the  air  carrier  shall  be 
reported  in  separate  columns  of  this 
schedule.  "Aircraft  Type"  refers  to 
aircraft  models  [such  as  B-707-100.  B- 
707-300.  DC-9-30.  etc.)  that  are 
prescribed  in  the  Manual  of  ADP 
Instructions,  Outputs.  Codes  and 
Related  Material,  which  is  available 
from  the  Board's  Information 
Management  Division.  In  the  space 
provided  for  "Aircraft  Code"  carriers 
shall  insert  the  four  digit  code  which  is 
prescribed  in  the  Manual  of  ADP 
Instructions,  Outputs,  Codes  and 
Related  Material  for  the  reported 
aircraft  type.  For  route  air  carriers, 
expenses  of  operating  aircraft  provided 
by  other  carriers  under  interchange 
agreements  shall  be  separately  reported 
in  total  for  all  such  aircraft  as  if  for  a 
distinct  aircraft  type.  Interchange 
expenses  applicable  to  aircraft  of  the 
same  type  as  those  owned  or  operated 
by  the  air  carrier  shall  be  distributed  in 
summary  memo  form  as  item  98.1  and 
98.2  to  each  aircraft  type  owned  or 
operated  by  that  air  carrier.  Aircraft 
types  not  generally  used  in  revenue 
service  shall  be  separately  reported.  If 
more  than  one  type  of  aircraft  is 
involved,  a  separation  of  data  relating  to 


each  type  of  aircraft  shall  not  be 
required. 

(d)  Each  aircraft  type  for  which  a 
report  is  being  made  shall  be  identified 
at  the  head  of  each  column  in  the  space 
provided.  Data  applicable  to  aircraft 
designed  primarily  for  cargo  services 
and  only  incidentally  used  for  passenger 
services  shall  be  reported  in  separate 
columns,  and  the  word  "cargo  "  shall  be 
inserted  after  the  aircraft  type  at  the 
head  of  the  column.  The  prescribed 
reporting  by  aircraft  types  may  be 
reviewed  from  time  to  time  upon  request 
by  individual  air  carriers,  or  upon  the 
initiative  of  the  Board,  and  groupings  of 
aircraft  types  for  reporting  purposes 
may  be  prescribed  or  amended  in 
specific  instances. 

(e)  Italicized  codes  and  item  titles  do 
not  constitute  accounts  or  account 
numbers  prescribed  for  air  carrier 
accounting,  but  shall  be  used  for 
reporting  purposes  only. 

(f)  Item  79.6  "Applied  Maintenance 
Burden"  shall  reflect  a  memorandum 
allocation  by  each  air  carrier  of  the  total 
expenses  included  in  subfunction  5300 
"Maintenance  Burden "  between 
maintenance  of  flight  equipment,  by 
aircraft  type,  and  maintenance  of 
ground  property  and  equipment  in 
accordance  with  item  (g)  of  the 
instructions  for  Schedule  P-6.  The 
amount  reported  for  this  item,  in 
aggregate  for  all  aircraft  types,  shall 
agree  with  the  amount  reported  for  the 
same  item  reflected  on  Schedule  P-6. 

(g)  Item  73  "Obsolescence  and 
Deterioration — Expendable  Parts"  shall 
reflect  (for  obsolescence  and 
deterioration  of  flight  equipment 
expandable  parts)  the  gross  provisions 
for  losses  in  value  of  expendable  parts 
during  the  current  accounting  period 
offset  by  any  credits  applicable  to  tTie 
current  period  for  adjustments  for 
excess  inventory  levels  determined 
pursuant  to  section  6-1311. 

(h)  The  total  of  function  5100  "Flying 
Operations"  reported  on  this  schedule 
shall  agree  with  corresponding  amounts 
reported  on  Schedule  P-1.2  and  the  total 
of  item  5278  'Total  Direct 
Maintenance — Flight  Equipment"  shall 
agree  with  the  corresponding  amount 
reported  in  Schedule  P-6. 

P-5.1(a)    /Removed/ 

I.  Removing  the  title  and  reporting 
instructions  of  Schedule  P-5.1(a). 
Statement  of  Aircraft  Operating 
Expenses. 

P-5(a/    /Removed/ 

J.  Removing  the  title  and  reporting 
instructions  of  Schedule  P-5(a), 
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Components  of  Flight  Equipment 
Depreciation. 

K.  Revising  paragraphs  (a)  and  (e)  to 
read  as  follows  and  by  removing  and 
resening  paragraphs  (c)  and  |d)  of 
Schedule  P-6: 

Schedule  PS — Maintenance.  Passe ni^er 
Senice  and  General  Services  and 
Administration  Subfunrtions 

(a)  This  schedule  shall  be  filed  by  all 
Croup  II  and  Group  III  air  carriers  and 
Croup  I  air  carriers  that  have  annual 
operaling  revenues  of  $10  million  or 
more. 

•  •  •  *  * 

(c)  |Rpserved| 

(d)  [Reservudl 

(e)  Croup  I  air  carriers  shall  rnport  the 
indicated  data  for  all  except  function 
5500  Passenger  Service. 

L  Revising  the  reporting  instructions 
of  S<:hcdule  P-7  to  read: 

S<:hedule  P-7 — Aircraft  and  Traffic 
Srrxicing.  Promotion  and  Sales,  and 
General  and  Administrative  Expense 
Functions 

(a)  This  schedule  shall  be  filed  by  all 
Group  II  and  Group  III  air  carriers. 

(b)  Route  and  charter  air  carriers  shdil 
file  this  schedule  for  each  operating 
entity  of  the  air  carrier. 

(c)  Group  II  air  carriers  and  Group  III 
charter  carriers  shall  report  the 
indicated  data  for  all  excnpt  suhfunction 
6100  Aircraft  Servicing. 

(d)  Group  III  air  carriers  shjl!  report 
the  indicated  data  for  subfunction  6100 
.Aircraft  Servicing  and  function  6800 
General  and  Administrative  ana  shall 
disregard  the  data  indicated  for 
functions  6400  .Aircraft  and  Traffic 
Servicing  and  6700  Promotion  and  Sales. 

M.  Revising  the  reporting  instructions 
of  Schedule  P-a  to  read: 

Schedule  P-8— Aircraft  and  Traffic 
Sen  icing,  and  Promotion  and  Sales 
Expense  Subfunrtions 

(a)  This  schedule  shall  be  filed  by 
each  Group  III  air  carrier  only. 

(b)  Route  and  charter  air  carriers  shall 
file  this  schedule  for  each  operating 
entity  of  the  air  carrier. 

(c)  The  sum  of  the  totals  reported  in 
this  schedule  for  subfunctions  6200 
Traffic  Servicing  and  6300  Servicing 
.Administration,  together  with  6100 
Aircraft  Servicing  in  Schedule  P-7  shall 
agree  with  the  corresponding  amount 
reported  for  function  0400  Aircraft  and 
Traffic  Serving  in  Schedule  P-1.2.  The 
sum  of  the  totals  reported  in 
subfunctions  6300  Reservations  and 
Sales  and  6600  Advertising  and  Publicity 
shall  agree  with  the  corresponding 


amount  reported  for  function  6700 
Promotion  and  Sales  in  Schedule  P-1.2. 

P-9.10    /Removed/ 

N.  Removing  the  title  of  Schedule  P- 
9.1.  Distribution  of  Ground  Servicing 
Expenses  by  Geographic  lAxatiom^., 
Group  I  Air  Carriers. 

O.  Revising  paragraphs  (a)  and  (d) 
and  adding  a  new  paragraph  (e)  to  the 
reporting  instructions  of  Schedule  P-10 
to  read: 

Schedule  P-  to — Employment  Statistics 
by  Labor  Category 

(a)  This  schedule  shall  be  filed  by  all 
Group  II  and  Group  III  air  carriers  and 
Group  I  air  carriers  that  have  annual 
operating  revenues  of  $10  million  or 
more. 

*  •  a  •  « 

(d)  Labor  category  description — 
"Other  personnel"  shall  include  all 
employees  whose  salary  is  chargeable 
to  accounts  30.  32.  34  and  35  in  this 
I'niform  System  of  Accounts  and 
Reports. 

(e)  Labor  category  description — 
"Transport-related"  shall  include  all 
employees  whose  salary  is  not 
chargeable  to  one  of  the  various  salary 
accounts  contained  in  the  Uniform 
System  of  Accounts  and  Reports.  For 
example,  this  category  would  include 
those  employees  who  work  in  transport- 
related  operations  and  other  activities 
for  which  a  separate  payroll  account  is 
not  prescribed.  The  number  of 
employees  reported  as  transport-related 
shall  be  calculated  in  accordance  with 
paragraph  (c)  of  these  reporting 
instructions. 

P.  Revising  paragraph  (a)  of  the 
reporting  instructions  of  Schedule  P- 
12(a)  to  read: 

Schedule  P~12(o} — Fuel  Consumption  by 
Type  of  Service  and  Entity 

(a)  This  schedule  shall  be  filed  by  all 
Group  II  and  Group  III  air  carriers  and 
Group  I  air  carriers  that  have  annual 
operating  revenues  of  $10  million  or 
more. 


Section  25— I  Amended  I 

29.  Section  25.  Traffic  and  Capacity 
Elements,  is  amended  by: 

A.  Revising  paragraph  (b)  of  the 
general  instructions  to  Section  25  to 
rtMd: 
•         •         •         •         • 

(b)  Schedules  T-l.  T-2.  and  T-3  shall 
be  in  a  form  prescribed  by  the  Board  or 
in  the  form  of  approved  machine 
listings.  The  same  information  reported 
in  Schedule  T-1  shall  also  be  submitted 
on  magnetic  tape  or  punched  cards  at 


the  time  the  hardcopy  schedules  are 
submitted:  however,  those  air  carriers 
not  having  access  to  automatic  data 
processing  equipment  shall  submit  only 
hardcopy  reports  to  the  Doard. 

■  •  •  •  • 

B.  Revising  paragraph  (d)  of  the 
reporting  instructions  for  Schedules  T- 
l|a).  T-1(b)  and  T-1|c)  to  read: 

Schedule  T-l(o/ — Traffic  and  Capacity 
.Statistics  by  Class  of  Service 

Schedule  T- 1(h)— Traffic  and  Capacity 
Statistics  by  Class  of  Service-Scheduled 
Ser\-ices 

Schedule  T-l(c) — Traffic  and  Capacity 
Statistics  by  Class  ofService- 
Nonscheduled  Services 

«  •  *  •  * 

(d)  A  description  of  each  item  shall  be 
given  in  the  left  margin,  and  separate 
columns  shall  be  used  to  present  the 
codes  and  data  as  applicable  for  each 
classification  of  service  prescribed  in 
section  19-4.  namely,  Scheduled  Cargo 
Service,  Nonscheduled  Civilian 
Passenger-Cargo  Service,  Nonscheduled 
Military  Passenger-Cargo  Service. 
Nonscheduled  Civilian  Cargo  Service. 
Nonscheduled  Military  Cargo  Service 
and  All  Services.  In  addition,  columns 
are  provided  for  total  scheduled  and 
total  nonscheduled  services. 
Nonscheduled  Military  Passenger-Cargo 
Service  and  Nonscheduled  Military 
Cargo  Service  shall  be  reported  by 
aircraft  type.  Each  aircraft  type  reported 
shall  be  identified  at  the  head  of  each 
column  in  the  space  provided.  "Aircraft 
Type"  refers  to  aircraft  models  such  as 
B^707-100.  B-707-200,  DC-1(>-40.  etc. 
Aircraft  Type  designations  are 
prescribed  in  the  ManudI  of  ADP 
Instructions.  Outputs,  Codes  and 
Related  Material,  which  is  available 
from  the  Board's  Information 
M.inagement  Division.  In  the  space 
provided  for  "Aircraft  Code"  carriers 
shall  insert  the  four  digit  code  which  is 
prescribed  in  the  Manual  ofADP 
Instructions.  Outputs.  Codes  and 
Related  Material  for  the  reported 
aircraft  type.  The  schedule  shall  include 
the  following  items: 


Oodi 


XI10 

X140 
Xl«1 
X142 
XIM 
)1240 
W41 
X243 
1(244 
X245 
X247 
X260 
>2W 


EwnwnlA 


Revenue  p«M»ngwnpl»wd. 
Revenue  pMMnoef*fliilM- 

FKst  c<au 

Coach 
Nonrevenue  (wssenger- miles 
Revenue  ton- miles 

Passenqef 

US  m»l-pnority 

US  meil-ooopnonty. 

Foraign  mail 

Freigrn 
Nonrevenue  ton-mdes 
>  Avaiiatite  ton-miles. 
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Cod* 

clorMntft 

X320 

AvtfWW*  SMt-mln. 

X321 

FimdMt 

X322 

COKtl 

X410 

Hcv#nus  wrcrsft  mtM  ftown 

X«30    

RMsmw  arcran  Iniln  ictwdutwl 

X431 

X510  

Rawanu*  aircraft  Oaparturas  pactonned 

X610  .. 

Ravanua  a»cralt  hour*  (a«t>orr«a). 
Nowtranua  aircraft  hours  (airtioma) 

X620 

xxxx 

Ravanu*  aircraft  hour*  (ramp-to-ramp). 

Scheduled  Services— Continued 


C.  Revising  the  title  and  paragraphs 
(a)  and  (d)  of  the  reporting  instructions 
of  Schedules  T-2(a)  and  T-2{b)  to  read: 

Schedule  T-2 — Traffic,  Capacity, 
Aircraft  Operations  and  Miscellaneous 
Statistics  by  Type  of  Aircraft 

(a)  This  schedule  shall  be  filed 
quarterly  by  all  carrier  groups. 

*        •        *        •        • 

(d)  A  description  of  each  item  and  the 
identifying  code  shall  be  given  in  the  left 
margin,  and  separate  columns  shall  be 
used  for  the  data  applicable  to  each  type 
of  aircraft  as  identified  for  reporting 
purposes  in  the  Manual  ofADP 
Instructions,  Outputs.  Codes  and 
Related  Material,  which  is  available 
from  the  Board's  Information 
Management  Division.  In  the  space 
provided  for  "Aircraft  Code"  carriers 
shall  insert  the  four  digit  code  which  is 
prescribed  in  the  Manual  of  ADP 
Instructions.  Outputs.  Codes  and 
Related  Material  for  the  reported 
aircraft  type.  Aircraft  of  the  same  basic 
structure,  but  different  cabin  design 
shall  be  classified  accordingly  as 
passenger  or  cargo  aircraft  types.  The 
schedule  shall  include  the  following 
items:  I  i 


Scheduled  Services 


Code 

Etflfnanfa 

Revenue  Passer>ger-Miles  (000) 

At40.E141  

Fnt  Class  and  Mumd  FirsI  Ciasa  Pas- 

aangar^^argo. 

C140.E142 

Coach  and  Mxad  Coach  Passenger- 

Cargo.       1 

G140 

Cargo. 

K140 

Total             ' 

Available  Seal  Mtes  (000) 

A320.E321 

First  Class  and  Mixad  First  Qasa  Pas- 

senger <:argo. 

C320.E322 

Coach  and  Mied  Coach  Passenger- 

Cargo 

G320  

Carga                              ; 
Tow.                                   1 

K320 

K240    

Revenue  TorvMilas 

K280 

Available  Ton-v.les. 

Revenue  Aircraft  IMes  Flown 

A.C.E410 

Passenger -Cargo 

G4I0 

Cargo 
Tot* 

K410 

MServlcaa 

2140 

Rever>ue  Passenger-Miles  (000) 

2320 

Available  Seal-Miles  (000) 

2240 

2280 

Available  Ton-MMs. 

2410 

Revenue  Aircraft 
Alrci 

kMesFloMi. 

all  Hours  Floam 

2610 

Hours  (antwrne) 

2620 

Nonievenue  Aircr 

Ift  Hours  (aiiteme). 

2650 .. 

Total  Aircraft  Hou 

rs(airbome). 

Code 


Elements 


2810 


2820 


2420 
2830 


Miscellaneoua  OparaUng  Factort 


Aircraft   Days  Assigned  to   Sarvice-Carher's 

EQuipmenI 
Aircraft   Days  Assigned  to  Servica-Camer't 

Routes 
NonreverHi*  Aircraft  Miles  Flo«m. 
Carrier's    mierchange    Equipment-Hours    on 
{     CMhers  (airtoma). 

2630 j  Aircraft  Hours  (ramp-lo-ramp( 

2921 Aircraft  Fuels  Issued  (gallons) 

2922 !  Avcraft  Oils  Issued  (gallons) 

i 

D.  Revising  the  titles  of  Schedules  T- 
3(a)  and  T-3(b),  adding  a  new  paragraph 
(e)  to  and  revising  paragraph  (d)  of  the 
reporting  instructions  of  Schedules  T- 
3(a).  T-3(b)  and  T-3(c)  to  read: 

Schedule  T-3(a) — Airport  Activity 
Statistics-Scheduled  Revenue  Service 

Schedule  T-SfbJ— Airport  Activity 
Statistics-Scheduled  Revenue  Service 

Schedule  T-3(cJ — Airport  Activity 
Statistics-Nonscheduled  Revenue 
Service 


(d)  Data  shall  be  reported  and  listed 
in  alphabetical  sequence  for  each 
airport  at  which  a  carrier  has  conducted 
either  scheduled  service  or  charter 
operations  during  the  report  period. 
However,  data  applicable  to 
international  airports  that  are  served 
only  on  a  charter  basis  may  be  grouped 
and  reported  in  total  following  the 
listing  of  individual  airports.  The 
schedule  shall  include  the  following 
items: 


Nonsched- 
uled  service 


departures 


Airpon  code 

Revenue       aircraft       departures 

scheduled _ 

Scheduled     revenue 

completed 

Revenue  arcraft  departures  par- 

lormed  total  t>y  aircraft  type 

Revenue  passengers  enplaned 

Revenue  cargo  tons  enplaned: 

us  mail-pnority 

US  maH-nonpriority 

Foreign  mail _ _. 

Freight 


V510 
V110 

V213 
V214 
V215 
V217 


(e)  Where  data  are  required  to  be 
reported  by  aircraft  type,  separate 
columns  shall  be  used  for  the  data 
applicable  to  each  type  of  aircraft  as 
identified  for  reporting  purposes  in  the 
Manual  of  ADP  Instructions,  Outputs, 
Codes  and  Related  Material,  which  is 
available  from  the  Board's  Information 
Management  Division.  For  each  reported 
aircraft  type,  carriers  shall  also  insert  at 
the  head  of  each  column  the  four  digit 
"Aircraft  Code"  which  is  prescribed  in 
the  Manual  of  ADP  Instructions, 


Outputs,  Codes  and  Related  Material 
for  the  reported  aircraft  type. 

E.  Revising  paragraph  (a)  of  the 
reporting  instructions  of  Schedule  T-9  to 
read: 

Schedule  T-9 — Nonstop  Market  Report 

(a)  This  schedule  shall  be  filed 
monthly  by  all  Group  I  and  Group  II  air 
carriers  providing  scheduled  service  and 
may  be  used,  with  the  approval  of  the 
Board's  Comptroller,  by  new  entrants 
and  others  without  Automatic  Data 
Processing  capability  that  would 
otherwise  be  required  to  comply  with 
the  requirements  of  Section  19-3. 


Section  26— {Amended] 

30.  Section  26,  General  Corporate 
Elements,  is  amended  by  revising 
paragraph  (a)  of  the  reporting 
instructions  of  Schedule  G-41  to  read: 

Schedule  G-41 — Persons  Holding  More 
than  5  Per  Centum  of  Respondents 
Capital  Stock  or  Capital 

(a)  This  schedule  shall  be  filed  by  all 
Group  II  and  Group  III  air  carriers  and 
Croup  I  air  carriers  that  have  annual 
operating  revenues  of  $10  million  or 

more. 

***** 

(Sees.  204,  401,  407,  416.  417,  901,  902. 1002. 
Pub.  L  85-726,  as  amended,  72  Stat.  743.  754, 
766.  771,  783,  784.  788.  76  Stat.  145:  49  U.S.C. 
1324, 1371, 1377, 138a  1387. 1471, 1472.  and 
1482) 

CAB  Form  41  Report  is  amended 
accordingly  and  is  available  at  the   , 
address  given  under  FOR  FURTHER 
INFORMATION  CONTACT. 

By  the  Civil  Aeronautics  Board. 
PhyUis  T.  Kaylor. 
Secretary. 
[FR  Doc.  85-25  Filed  1-2-85;  8:45  am] 

BILUNG  COOE  O20-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  442 

[Docket  No.  S4W-0364] 

Antibiotic  Drugs;  Ceftizoxime  Sodium 
Injection 

Correction 

In  FR  Doc.  84-32957  beginning  on  page 
49285  in  the  issue  of  Wednesday. 
December  19. 1984,  make  the  following 
correction:  On  page  49286,  in  the  first 
column,  in  §  442.217b,  in  the  seventh  line 
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of  paragraph  (a)(1), 
read  "isoosmotic". 

COM  1! 


'isoomostic"  should 


21  CFR  Parts  510  and  55« 

Animal  Drugs,  Feeds,  and  Related 
Products;  Hygromydn  B,  Tylosin.  and 
TykMin  and  Sulfamettiazine 

AQCNCV:  Food  and  Drug  Administration. 
action:  Final  rule. 


;  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  those 
portions  of  the  regulations  reflecting 
approval  of  three  now  animal  drug 
applications  (NADA's)  held  by  Micro 
Blenders.  Inc..  that  provide  for  the  use 
of:  (1)  A  premix  containing  10  grams  of 
tylosin  per  pound  for  making  complete 
swine,  beef  cattle,  and  chickon  ft!eds:  (2) 
a  premix  containing  5  grams  per  pound 
each  of  tylosin  and  sulfamethazine  for 
making  complete  swine  feeds;  and  (3)  a 
premix  containing  0.6  gram  per  pound 
hygromycin  B  for  making  complete 
swine  and  chicken  feeds.  FDA  is  also 
amending  the  regulations  to  remove 
Micro  Blenders.  Inc..  from  the  list  of 
sponsors  of  approved  NADA's.  In  a 
notice  published  elsewhere  in  this  issue 
of  the  Federal  Register,  FD.^  is 
withdrawing  approval  of  these  NADA's. 

EFFECTIVE  DATE:  Jiinujiy  14.  1985. 

FON  FURTHER  INFORMATION  CONTACT 

David  N.  Scarr,  Center  for  Veterinary 
Medicine  (HFV-214),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockviile,  MD  20857.  301-443-1846. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  elsewhere  in  this  issue 
of  the  Federal  Register,  FDA  is 
withdrawing  iipproval  of  NADA  12J-065 
for  a  10-gram-per-pound  tylosin  (as 
tylosin  phosphate)  premix;  N.AD.A  128- 
617  for  a  premix  containing  5  grams  per 
pound  each  of  tylosin  (as  tylosin 
phosphate)  and  sulfamethazine;  and 
NADA  128-618  for  a  premix  containing 
0.6  gram  per  pound  hygromycin  B.  This 
document  removes  those  portions  of  the 
regulations  that  reflect  approval  of  these 
NADA's.  Additionally,  the  regulations 
are  amended  to  remove  Micro  Blenders. 
Inc..  from  the  list  of  sponsors  of 
approved  NADA's. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure;  Animal  drugs.  Labeling. 


Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(e).  82 
Stat.  345-347  (21  U.S.C.  360b(e)))  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the  Center 
for  Veterinary  Medicine  (21  CFR  5.84). 
Parts  510  and  558  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 


§510.600    [AmMNted] 

1.  Part  510  is  amended  in  S  510.600 
Names,  addresses,  and  drug  labeler 
codes  of  sponsors  of  approved 
applications  in  paragraph  (c)(1)  by 
removing  the  entry  for  "Micro  Blenders. 
Inc.."  and  in  paragraph  (c)(2)  by 
removing  the  entry  for  "050782". 

PART  55»— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

2.  Part  558  is  amended: 
§S5«.274    (AmmdMtl 

a.  In  S  558.274  Hygromycin  B  in 
paragraph  (a)(4)  by  removing  ",  and 
050782"  and  inserting  "and"  between  the 
numbers  "050568."  and  "050639"  and  in 
paragraph  (e)(1)  (i)  and  (ii)  by  removing 
",  050782 ". 

S556.62S    lAmendedl 

b.  In  S  558.625  Tylosin  by  removing 
paragraph  (b)(74)  and  marking  it 
"[Reserved] ". 

$55«.630    (Amendedl 

c  In  §  558.630  Tylosin  and 
sulfamethazine  in  paragraph  (b)(9)  by 
removing  ",  and  050782  "  and  inserting 
"and"  between  the  numbers  "050568," 
and  "050639 ". 

Effective  date.  January  14. 1985. 

(Sec.  512(e).  82  Sfat.  345-347  (21  U.S.C 
«Mb(e))) 

Duted:  D«>cember  26,  1!<84. 

(FR  Doc.  85-14  Filed  1-2-85:  8:45  am) 

MUJNO  COOe  41«0-01-« 


21  CFR  Part  522 


Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs  Not  Subject 
to  Certification;  Sulfadimethoxine 
Injection 

AQENCV:  Food  and  Drug  Administration. 
ACTION:  Final  nile. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  removing  a 


portion  of  the  animal  drug  regulations 
which  reflects  approval  of  a  new  animal 
drug  application  (NADA)  for  Bayvet's 
sulfadimethoxine  injection.  In  a  notice 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  withdrawing 
approval  of  this  NADA. 

EFFECTIVE  DATE:  January  14, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

David  N.  Scarr,  Center  for  Veterinary 
Medicine  (HFV-214).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockviile.  MD  20857.  301-443-1846. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  punished  elsewhere  in  this  issue 
of  the  Federal  Register,  FDA  is 
withdrawing  approval  of  NADA  32-336 
for  Suldixine^^  (sulfadimethoxine) 
Injection  10%  held  by  Bayvet  Division  of 
Miles  Laboratories.  Inc.  The  NADA. 
originally  approved  July  21. 1967, 
provides  for  the  treatment  of  susceptible 
bacterial  infections  in  dogs.  This 
document  removes  that  portion  of  the 
regulation  reflecting  approval  of  this 
N/\DA.  In  a  flnal  rule  published  in  a 
previous  issue  of  the  Federal  Register 
(September  20 1984;  49  FR  36829). 
paragraph  (b)  of  S  522.2220  had  been 
amended  to  reflect  that  Bayvet's  NADA 
was  the  sole  approval  reflected  by  this 
paragraph. 

List  of  Subjects  in  21  CFR  Fart  522 

Animal  drugs.  Injectable. 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

$522.2220    {Amended] 

rherefore.  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  512(e),  82 
Stat.  345-347  (21  U.S.C.  360b(e)))  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the  Center 
for  Veterinary  Medicine  (21  CFR  5.84), 
Part  522  is  amended  in  S  522.2220 
Sulfadimethoxine  injection  in  paragraph 
(b)  by  removing  the  test  and  marking  it 
"(Reserved)". 

Effective  date.  January  14. 1985. 

(Sec.  512(eJ.  82  Slat.  345-347  (21  U.S.C. 
l«Wb(e))) 

Dated:  December  26. 1984. 
Lester  M.  Crawford, 

Director  Center  for  Veterinary  Medicine. 
|FR  Doc.  85-13  Filed  1-2-85;  8:45  am) 
MXINO  COOC  41M-41-M 


UMI 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol.  Tobacco  and 
Firearms 


27  CFR  Part  9 

IT.O.  ATF-193:  Reference  Notice  No.  477] 

Martfia's  Vineyard  Viticultural  Area 

AGENCY:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF).  Treasury. 
action:  Final  rule. 

summary:  This  rule  establishes  a 
viticultural  area  located  in 
Massachusetts  known  as  "Martlia's 
Vineyard."  This  final  rule  is  the  result  of 
a  petition  submitted  by  Mr.  George 
Mathiesen.  of  Chicama  Vineyards.  West 
Tisbury,  Massachusetts. 

The  Bureau  of  Alcohol.  Tobacco  and 
Firearms  believes  the  establishment  of 
Martha's  Vineyard  as  a  viticultural  area 
and  its  subsequent  use  as  an  appellation 
of  origin  in  wine  labeling  and 
advertising  will  allow  wineries  to 
designate  their  specific  grape-growing 
areas  and  will  help  consumers  identify 
the  wines  they  purchase. 
EFFECTIVE  DATE:  February  4,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  N.  Bacon.  FAA,  Wine  and  Beer 
Branch.  Bureau  of  Alcohol,  Tobacco  and 
Firearms.  Washington.  DC  20226. 
Telephone:  (202)  566-7626. 
SUPPLEMENTARY  INFORMATION: 

Background 

ATF  regulations  in  27  CFR  Part  4 
allow  the  establishment  of  definite 
viticultural  areas.  These  regulations  also 
allow  the  name  of  an  approved 
viticultural  area  to  be  used  as  an 
appellation  of  origin  on  wine  labels  and 
in  wine  advertisements.  Section  9.11. 
Title  27  CFR.  defines  an  American 
viticultural  area  as  a  delimited  grape- 
growing  region  distinguishable  by 
geographical  features.  Under  27  CFR 
4.25a(e)(2),  any  interested  person  may 
petition  ATF  to  establish  a  grape- 
growing  region  as  an  American 
viticultural  area.  Approved  American 
viticultural  areas  are  listed  in  27  CFR 
Part  9. 

Petition  for  Martha 's  Vineyard.  Mr. 
George  Mathiesen.  co-owner  of  Chicama 
Vineyards.  West  Tisbury. 
Massachusetts,  submitted  a  petition  for 
the  establishment  of  a  viticultural  area 
known  as  "Martha's  Vineyard."  This 
viticultural  area  consists  of  the  island  of 
Marthas  Vineyard  (including 
Chappaquiddic  Island)  in  Dukes  County. 
Massachusetts. 

In  response  to  this  petition,  ATF 
proposed  the  Martha's  Vineyard 
viticultural  area  in  Notice  No.  477  on 


August  4. 1983  (48  FR  35462).  In  that 
notice.  ATF  solicited  comments 
concerning  the  proposed  viticultural 
area.  Notice  No.  477  also  proposed  a 
"Southeastern  New  England" 
viticultural  area  which  was  adopted  b> 
T.D.  ATF-169.  March  28. 1984  (49  FR 
11629). 

Comments.  Nine  respondents 
submitted  comments  on  the  proposed 
Martha's  Vineyard  viticultural  area.  The 
Martha's  Vineyard  Airport  Commission 
supported  the  proposed  viticultural  area. 

The  other  eight  respondents  objected 
to  the  proposed  Martha's  Vineyard 
viticultural  area  on  the  basis  of  its 
name.  These  respondents  included 
Thomas  May.  owner  of  a  Napa  Valley. 
California  vin^ard  named  "Martha's 
Vineyard."  the  Heitz  Wine  Cellars.  St. 
Helena  California,  five  other  Napa 
Valley  wineries,  and  Bob  Thompson  of 
St.  Helena,  a  wine  consumer. 

On  the  basis  of  the  evidence^ 
contained  in  the  original  petitimi.  ATF  is 
adopting  the  "Martha's  Vineyard" 
viticultural  area  as  proposed  in  Notice 
No.  477.  The  evidence  presented  in  the 
petition,  and  the  discussion  of  the  name 
is  outlined  below. 

Name 

Petition.  The  name  "Martha's 
Vineyard"  was  well  documented  in  the 
petition  as  referring  to  the  viticultural 
area.  This  name  was  given  to  the  island 
in  1602  by  Bartholemew  Gosnold.  an 
agent  for  Sir  Walter  Raleigh.  In 
succeeding  years,  the  island  was 
referred  to  as  Martha's  or  Martin's 
Vineyard.  By  1640  after  the  first 
permanent  settlement  on  the  island,  the 
name  was  firmly  established  as 
Martha's  Vineyard.  Today.  Martha's 
Vineyard  is  a  well  known  resort  area, 
and  all  references  to  the  island  are  to 
Martha's  Vineyard. 

Written  comments.  The  name 
"Martha's  Vineyard"  proved  to  be 
controversial.  According  to  his  written 
comment,  Thomas  May  purchased  a 
vineyard  in  Napa  Valley  in  1963  and 
named  it  "Martha's  Vineyard"  in  honor 
of  his  wife.  This  vineyard  is  now  40 
acres  in  size  and  produces  Cabernet 
Sauvignon  grapes  which  are  sold  to 
Heitz  Wine  Cellars,  St.  Helena, 
California.  Heitz  produces  and  bottles 
Cabernet  Sauvignon  wine  from  these 
grapes  and  labels  it  "Napa  Valley  "  with 
the  additional  vineyard  designation 
"Martha's  Vineyard." 

According  to  the  written  comments, 
this  wine  is  of  exceptional  quality  and  is 
generally  known  as.  and  referred  to  as 
Heitz  "Martha's  Vineyard"  Cabernet 
Sauvignon.  Heitz  stated  their  "Marthas 
Vineyard"  label  is  well  known 
nationally  and  internationally. 


Mr.  Thomas  May,  vineyard  owner, 
and  Heitz  Wine  Cellars  argued  against 
the  establishment  of  a  Martha's 
Vineyard  viticultural  area  in 
Massachusetts  for  the  following  reasons: 

1.  It  would  violate  Heitz  common  law 
right  as  an  owner  of  the  trademark  and 
trade  name  "Martha's  Vineyard." 

2.  Establishment  of  the  viticultural 
area  would  deprive  Heitz.  as  a  trade 
name  owner,  to  use  its  established  trade 
name  "Martha's  Vineyard." 

3.  Establishment  of  the  viticultural 
area  would  unfairly  deprive  Heitz  of  the 
goodwill  and  reputation  built  on  the 
name  "Martha's  Vineyard."  and  this 
would  result  in  serious  economic 
detriment. 

4.  Establishment  of  the  viticultural 
area  would  be  deceptive  and  misleading 
to  consumers  who  are  familiar  with 
"Martha's  Vineyard"  wine  produced  by 
Heitz. 

As  a  result  of  these  arguments.  Heitz 
requested  that  ATF  not  establish  a 
viticultural  area  known  as  "Martha's 
Vineyard."  As  an  alternative,  Heitz 
suggested  the  viticultural  area  could  be 
established  using  some  other  name.  This 
position  was  supported  by  several  Napa 
Valley  wineries  in  their  comments,  as 
well  as  by  Bob  Thompson,  a  wine 
consumer,  Thompson  stated  that 
allowing  another  region  to  use  the 
appellation  "Martha's  Vineyard"  would 
dilute  consumer  understanding  of  the 
"Martha's  Vineyard"  wine  produced  by 
Heitz.  He  further  stated  that  there  is 
little  evidence  that  the  area  in 
Massachusetts  has  any  history  of  being 
viticullurally  significant,  and  that  it  is 
premature  to  allow  such  a  designation. 

Conclusion.  ATF  has  examined  all  of 
the  written  comments  relating  to  the 
name  "Martha's  Vineyard."  as  well  as 
Treasury  Decision  ATF-53  which 
established  the  present  appellation  of 
origin  system.  Several  conclusions  are 
evident  concerning  the  name. 

Martha's  Vineyard  in  Massachusetts 
demonstrates  clear  historical  precedent 
for  the  name.  The  island  was  named  in 
1602  and  has  been  known  by  no  other 
name  since  at  least  1640.  There  is  no 
evidence  to  show  the  name  "Martha's 
Vineyard  "  does  not  apply  to  the  island 
in  Massachusetts.  ATF.  therefore,  finds 
that  the  name  Martha's  Vineyard 
statisfies  the  criteria  in  27  CFR 
4.25a(e)(2)(i)  requiring  evidence  that  the 
name  of  the  viticultural  area  be  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  application. 

Treasury  Decision  ATF-53  did  not 
recognize  vineyard  designations  as 
appellations  of  origin;  thus.  Heitz 
"Martha's  Vineyard"  qualifies  only  .is 
additional  information  permill«"«!  on 
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labels  under  27  CFR  4.38(11.  As 
additional  information.  "Martha's 
Vineyard"  may  continue  to  appear  on 
labels  for  wine  derived  from  grapes 
grown  in  a  bona  fide  vineyard  known  by 
that  name,  flowever,  "Martha's 
Vineyard"  is  not  the  appellation  of 
origin  on  such  wine  labels  and  may  not 
be  used  in  lieu  of  an  appellation  when 
an  appellation  of  origin  is  required.  Only 
appellations  of  origin  meeting  the 
requirements  of  27  CFR  4.25a  may  be 
used  when  appellations  of  origin  are 
required  to  appear  on  wine  labels. 

ATF  does  not  believe  authorization  of 
"Martha's  Vineyard '  as  a  viticultural 
area  will  result  in  consumer  confusion 
or  deception.  Heitz  "Martha's  Vineyard  " 
label  is  currently  well  known  as 
referring  to  a  single  vineyard;  moreover, 
all  bottles  using  this  label  show  an 
appellation  of  origin  "Napa  Valley"  as 
authorized  by  27  CFR  4.25a.  Wine 
originating  from  the  island  of  Martha's 
Vineyard  may  bear  "Martha's 
Vineyard"  as  an  appellation  of  origin. 
ATF  believes  that  consumers  are 
unlikely  to  be  confused  between  wines 
bearing  labels  of  "Napa  Valley"  and 
"Martha's  Vineyard"  as  appellations  of 
origin  due  to  their  wide  geographic 
separation.  For  the  same  reason.  ATF 
will  not  prohibit  Heitz  Wine  Cellars 
from  continuing  to  use  "Martha's 
Vineyard"  as  a  vineyard  designation  on 
their  labels  in  conjunction  with  an 
appellation  of  origin. 

Geographic  Criteria 

Climate.  As  an  island.  Martha's 
Vineyard  is  influenced  by  coastal  winds 
blowing  from  all  directions  which 
moderates  its  climate.  In  the  spring, 
winds  travel  over  cool  ocean  waters 
causing  a  late  island  spring  but 
protecting  grapes  from  spring  frost.  In 
the  fall,  ocean  winds  influenced  by 
warm  water  prolong  the  growing  season. 
Consequently,  the  Martha's  Vineyard 
growing  season  averags  210  days  as 
compared  to  180  days  on  the  New 
England  coast.  Summer  winds  also  keep 
grape  vines  dry  preventing  rot  and 
mildew.  In  winter,  snowfall  is 
significantly  less  and  rainfall  greater 
than  that  of  coastal  New  England. 

No  comments  were  addressed  to  the 
climate  of  Martha's  Vineyard.  ATF  finds 
that  the  climate  of  Martha's  Vineyard 
distinguishes  it  from  surrounding  areas. 

Topoyraphy.  Martha's  Vineyard  is  an 
island  surrounded  on  the  north  by 
Vineyard  Sound,  on  the  east  by 
Nantucket  Sound,  and  on  the  south  and 
west  by  the  Altantic  Ocean.  The 
greatest  length  of  the  islandirom  east  to 
west  is  19  miles,  and  grei^tesl  width 
about  g'i  miles.  Total  sizXflT Martha's 


Vineyard  is  approximately  100  square 
miles,  or  64.000  acres. 

Geologically.  Martha's  Vineyard  was 
formed  by  a  glacial  moraine.  Sk>i!s  are 
deep,  well  drained  sand  and  sandy 
loam,  some  of  which  are  in  the  rocky 
phase. 

Boundaries 

The  boundaries  of  the  viticultural  area 
are  the  island  of  Marthas  Vineyard 
including  the  area  known  as 
Chappaquiddic  which  is  connected  to 
Martha's  Vineyard  by  a  sandbar.  It  is 
shown  as  a  separate  island  on  some 
maps.  No  comments  were  addressed  to 
the  boundaries  and  they  are  adopted  as 
proposed. 

General  Information 

Although  Martha's  Vineyard  is  rich  in 
native  American  grapes,  grapes  were 
not  cultivated  there  until  1971. 

At  the  present  time  there  are  46  acres 
of  bearing  commercial  vineyards  on 
Martha's  Vineyard.  All  grapes  grown 
commercially  are  Vinifera  varieties, 
primarily  Chardonnay.  White  Riesling. 
Gewurztraminer.  Cabernet  Sauvignon. 
Pinot  Noir,  and  Merlot.  There  is  one 
bonded  winery  on  the  island. 

Miscellaneous 

ATF  does  not  wish  to  give  the 
impression  that  by  approving  Martha's 
Vineyard  as  a  viticultural  area,  it  is 
approving  or  endorsing  the  quality  of  the 
wine  from  the  area.  ATF  is  approving 
this  area  as  being  distinct  and  not  better 
than  other  areas.  By  approving  this  are.i. 
wine  producers  are  allowed  to  claim  a 
distinction  on  labels  and  advertisements 
as  to  the  origin  of  the  grapes.  Any 
commercial  advantage  gained  can  only 
come  from  consumer  acceptance  of 
Martha's  Vineyard  wines. 

Regulatory  Flexibility  Act 

The  notice  of  proposed  rulemaking 
which  resulted  in  this  final  rule 
contained  a  certification  under  the 
provisions  of  section  3  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  that  if 
promulgated  as  a  final  rule,  it  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  the  requirement  contained  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
603,  604)  for  a  final  regulatory  fiexibility 
analysis  does  not  apply  to  this  fmal  rule. 

Compliance  With  Executive  Order  12291 

It  has  been  determined  that  this  final 
regulation  is  not  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291  of 
February  17. 1981,  because  it  will  not 
have  an  annual  effect  on  the  economy  of 
SlOO  million  or  more:  it  will  not  result  in 
a  major  increase  in  costs  or  prices  for 


consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions:  and  it 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  Stales-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practice  and 
procedure.  Consumer  protection. 
Viticultural  areas.  Wine. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L  96-511,  44 
U.S.C.  Chapter  35.  and  its  implementing 
regulations.  5  CFR  Part  1320.  do  not 
apply  to  this  final  rule  because  no 
requirement  to  collect  information  is 
imposed. 

Drafting  Information 

The  principal  author  of  this  document 
is  Charles  N.  Bacon.  FAA.  Wine  and 
Beer  Branch.  Bureau  of  Alcohol. 
Tobacco  and  Firearms. 

Authority  and  Issuance 

Accordingly,  under  the  authority 
contained  in  27  U.S.C.  205.  the  Director 
is  amending  27  CFR  Part  9  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  table  of  contents  in 
27  CFR  Part  9  is  amended  by  adding 
S  9.73  to  read  as  follows: 


9.73 


Marthd's  Vineyard. 


Par.  2.  Subpart  C  is  amended  by 
adding  $  9.73  which  reads  as  follows: 

§9.73    Martha's  Vineyard. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is 

"Martha's  Vineyard." 

(b)  Approved  maps.  The  approved 
map  for  determining  the  boundary  of  the 
Martha's  Vineyard  viticultural  area  is 
the  U.S.G.S.  map,  "Providence.  R.I.; 
Mass.;  Conn.:  N.Y.;"  scaled  1:250,000. 
edition  of  1947  revised  1969. 

(c)  Boundaries.  The  Martha's 
Vineyard  viticultural  area  is  located 
entirely  within  Dukes  County. 
Massachusetts.  The  boundary  of  the 
Martha's  Vineyard  viticultural  area  is 
the  shoreline  of  the  islands  named 
"Martha's  Vineyard"  and 
"Chappaquiddic  Island"  on  the 
"Providence"  U.S.G.S.  map,  and  the 
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viticultural  area  comprises  the  entire 
area  of  the  islands. 

Signed:  Oclobpr  23.  IS^* 
W.  T.  Drake. 

Actiri};  Director. 

Approved:  Decemltcr  w.  1$»B4. 
Edward  T.  Stevenson. 
Dvputy  Assistant  Sccrrlary  (Operalionsl. 
|KR  Doc.  85-68  Filed  1-2-eS:  8:45  am| 

BtLUNO  COM  W10-3I-II 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement       | 

30  CFR  Parts  701,  762. 816  and  817 

Suspension  of  Certain  Regulations 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACTION:  Notice  of  suspension. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
suspending  certain  portions  of  its 
regulations  containing  the  definitions  of 
fragile  lands,  historic  lands,  and  adverse 
physical  impact.  OSM  is  also 
suspending  portions  of  its  regulations 
which  contain  the  performance 
standards  for  the  backfilling  and  grading 
of  previously  mined  areas  to  the  extent 
that  they  apply  the  concept  of  adverse 
physical  impact  in  determining  the 
required  amount  of  highwall  elimination. 
This  action  is  being  taken  as  a  result  of 
an  agreement  by  the  parties,  approved 
in  a  December  3. 1984  District  Court 
Order,  withdrawing  certain  issues  from 
consideration  in  Round  III  of  the  present 
litigation  on  OSMs  permanent  program 
regulations. 

EFFECTIVE  DATE:  February  4. 1985.  This 
suspension  will  be  effective  until  final 
rules  implementing  the  agreement  are 
promulgated.  i 

FOR  FURTHER  INFORMATION  CONTACT: 

Brrnt  Wahlquist.  Office  of  Surface 
Mining,  U.S.  Department  of  the  Interior. 
1951  Constitution  Ave..  NW.. 
Washington.  D.C.  20240:  (202)  343-4264. 
SUf>PLEMENTARV  INFORMATION: 

I.  Background 

The  Surface  Mining  Control  and 
Reclamation  Act  of  1977.  30  U.S.C.  1201 
el  seq.  (the  Act),  sets  forth  the  general 
regulatory  requirements  governing 
surface  coal  mining  operations  and  the 
surface  impacts  of  underground  coal 
mining.  OSM  has  by  regulation 
implemented  or  clarified  many  of  the 
general  requirements  of  the  Act  and 
established  performance  standards  to  be 


achieved  by  different  operations.  30  CFR 
Chapter  VII.  As  part  of  that  process,  on 
September  14, 1983  (48  FR  41312)  and 
September  16, 1983  (48  FR  41720)  OSM 
prop'.ulgated  final  rules  amending 
certain  portions  of  its  permanent 
regulatory  program.  In  part,  the 
regulations  affected  were:  (1)  Those  in 
30  CFR  Part  762  which  set  forth  the 
procedures  for  implementing  the 
requirements  of  section  522  of  the  Act 
for  designating  lands  unsuitable  for  all 
or  certain  types  of  surface  coal  mining 
operations:  and,  (2)  those  in  30  CFR 
Parts  701.  816  and  817.  which  set  out  the 
performance  standards  applicable  to 
remining  operations  and,  in  particular, 
highwall  reclamation. 

These  regulatory  revisions  were 
challenged  in  Round  III  of  In  Re 
Permanent  Surface  Mining  Litigation  II. 
Civil  Action  No.  79-1144  (D.D.C.). 
However,  before  that  portion  of  the  case 
had  been  decided,  the  court  issued  an 
Order  on  December  3, 1984  approving  an 
agreement  between  the  Plaintiff  Citizen 
and  Environmental  Organizations  and 
the  Defendant  Secretary  of  the  Interior 
which  withdrew  from  the  litigation 
certain  issues  involving  the  regulations 
described  below.  A  portion  of  that 
agreement  called  for  the  suspension  of 
certain  regulations  within  30  days  of  the 
Order.  This  notice  implements  the 
agreement. 

Fragile  and  Historic  Lands 

In  revising  the  regulations  having  to 
do  with  section  522  of  the  Act.  OSM 
changed  the  definitions  of  fragile  lands 
and  historic  lands  found  at  30  CFR  762.5 
(48  FR  41325).  The  revised  definitions 
required  a  showing  that  irreparable  or 
permanent  damage  could  occur  to  lands 
by  surface  mining  operations  before 
such  lands  could  be  classitied  as  either 
historic  or  fragile.  The  previous 
definitions  at  30  CFR  762.5  (1982),  simply 
required  a  showing  that  some  damage 
could  occur  before  such  lands  could  be 
classified  as  either  historic  or  fragile. 
Section  522(a)(3)(B)  of  the  Act  which  is 
the  statutory  authority  for  this  portion  of 
the  regulations  requires  a  showing  of 
possible  "significant  damage"  before  a 
designation  of  unsuitability  may  occur. 

The  settlement  agreement  calls  for  the 
suspension  of  the  definitions  of  "fragile 
lands"  and  "historic  lands"  contained  at 
30  CFR  762.5  (1983).  In  compliance  with 
the  agreement,  the  phrase  "beyond  an 
operator's  ability  to  repair  or  restore." 
which  was  added  to  the  definitions  in 
1983.  is  suspended.  This  will  mean  that 
instead  of  requiring  a  showing  of 
irreparable  or  permanent  damage  to  the 
lands  to  allow  for  designation  of  an  area 


as  unsuitable  for  mining,  a  showing  of 
significant  damage  will  be  sufficient. 
Pursuant  to  the  agreement,  OSM  will 
also  propose  a  rule  in  the  Federal 
Register  amending  30  CFR  762.5  and  w  ill 
redefine  "fragile  lands"  and  "historic 
lands"  to  require  only  a  showing  of 
significant  damage  before  such  lands 
can  be  designated  as  unsuitable  for 
mining  pursuant  to  section  522  of  the 
Act.  Based  on  the  public  comment 
received.  OSM  will  then  promulgate  an 
appropriate  final  rule. 

Highwall  Elimination  in  Remining 
Situations 

On  September  16. 1983  (48  FR  41720). 
OSM  revised  various  performance 
standards  pertaining  to  remining 
operations.  OSM  created  a  new 
definition  of  "adverse  physical  impact" 
at  30  CFR  701.5.  Also,  in  30  CFR 
816.106(b)  and  817.107(b)  OSM 
incorporated  the  concept  of  adverse 
physical  impact  as  a  threshold 
requirement  for  reclamation  of  the 
highwall  in  remining  operations.  The 
effect  of  these  changes  was  no  longer  to 
require  the  achievement  of  approximate 
original  contour  and  complete 
elimination  of  preexisting  highwalls  in 
remining  operations  which  did  not  cause 
or  were  not  expected  to  cause  an 
"adverse  physical  impact"  on  the  pre- 
existing highwalls.  even  where  there 
was  reasonably  available  spoil  to 
eliminate  the  highwalls  in  the  immediate 
vicinity  of  the  highwalls. 

The  settlement  agreement  requires 
OSM  to  suspend  30  CFR  816.106(b)  and 
817.106(b),  and  the  definition  of  adverse 
physical  impact  at  30  CFR  701.5  insofar 
as  they  fail  to  require  all  persons 
conducting  surface  coal  mining  and 
reclamation  operations  to  use  all 
reasonably  available  spoil  to  backfill 
highwall(s)  in  all  remining  situations. 
This  suspension  will  mean  that  the 
concept  of  adverse  physical  impact  will 
no  longer  apply  and  all  persons 
conducting  remining  operations  will  be 
required  to  use  all  reasonably  available 
spoil  in  the  immediate  vicinity  of  the 
remining  operation  to  backfill  the 
highwall  to  the  maximum  extent 
technically  practical.  Pursuant  to  the 
agreement,  OSM  will  also  propose  a  rule 
in  the  Federal  Register  which  will 
remove  30  CFR  816.106(b)  and 
817.106(b),  and  the  definition  of  adverse 
physical  impact  at  30  CFR  701.5  from  the 
Code  of  Federal  Regulations. 

In  consideration  of  the  foregoing,  the 
following  regulations  in  30  CFR  Parts 
701,  762,  816  and  817  are  suspended. 
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Dated:  Decpmber  26.  IMM. 
Wesley  R.  Booker. 

Actin)i  Oirpctnr.  Office  ofSurfai:e  Mining 
Ri't/aniiition  and  Enforcentent. 


§701.5    lAmandcd] 

1.  In  30  CFR  701.5.  the  definition  of 
"adverse  physical  impact"  is  suspended. 

§762.5    lAiMfMtodl 

2.  In  30  CFR  762.5.  the  phrase  "beyond 
an  operators  ability  lo  repair  or  restore" 
in  the  dennitions  of  "fragile  lands"  and 
"historic  lands"  is  suspended. 

§•16.106    iAmandcd) 

3.  30  CFR  816.106(b)  is  suspended. 

§•17.107    I  Amended  I 

4.  30  CFR  817  107(h)  is  suspended. 

jKR  Dor.  85-62  Filed  l-2-«.i;  845  amj 
HUJNG  COOf  4310-OS-M 


30  CFR  Part  926 

Approval  of  Permanent  Program 
Amendment  from  the  State  of  Montana 
Under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

action:  Final  rule. 


summary:  OSM  is  announcing  (he 
approval  of  a  program  amendment 
submitted  by  Nlontana  as  an 
amendment  to  the  States  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Montana  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  amendment 
establishes  procedures  for  the 
assessment  and  waiver  of  civil 
penalties,  including  implementation  of  a 
point  system,  and  revises  the  regulations 
governing  informal  hearings,  issuance  of 
notices  of  noncompliance  and  cessation 
orders,  operators  inability  to  comply, 
and  continuation  of  reclamation 
operations  during  the  time  the  order  is  in 
effect.  Montana  submitted  the  proposed 
program  amendment  on  januarv'  3. 1984. 
OSM  published  a  notice  in  the  Federal 
Register  on  February  6. 1984. 
announcmg  receipt  of  the  amendment 
and  inviting  public  comment  on  the 
adequacy  of  the  proposed  amendment 
(49  FR  4385).  The  public  comment  period 
ended  March  7. 1984.  On  March  6. 1984. 
Montana  submitted  a  revised  form  of 
the  proposed  amendment.  OSM 
announced  receipt  of  the  revisions  in  the 
March  22. 1984  Federal  Register  (49  FR 
10675)  and  reopened  the  comment 
period  until  April  23. 1984. 

In  its  final  rule  publication  on  March 
31. 1984,  Montana  further  revised  the 


proposed  amendment.  Montana 
submitted  a  copy  to  OSM  on  April  2. 
1984.  Therefore,  on  May  7. 1984.  OSM 
reopened  the  public  comment  period 
until  May  22. 1984  (48  FR  19340). 
Montana  further  clarified  its  final  rule 
on  September  20. 1984.  OSM 
subsequently  reopened  the  commit 
period  on  October  26.  1964.  with  a 
closing  date  of  November  12. 1984  (49  FR 
43071). 

After  providing  opportunity  for  public 
comment  and  conducting  a  thorough 
review  of  the  piogram  amendment,  the 
Director  has  determined  that  the 
amendment  meets  the  requirements  of 
SMCRA  and  the  Federal  regulations, 
and  is  approving  it.  The  Federal  rules  at 
30  CFR  Part  926  codifying  decisions 
concerning  the  Montana  program  are 
being  amended  to  implement  this  action. 

This  final  rule  is  being  made  effective 
immediately  in  order  to  expedite  the 
State  program  amendment  process  and 
encourage  States  to  conform  their 
programs  to  the  Federal  standards 
without  undue  delay:  consistency  of  the 
State  and  Federal  standards  is  required 
by  SMCRA. 

EFFECTIVE  DATE:  January  3. 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
William  R  Thomas.  Field  Office 
Director.  Casper  Field  Office.  Office  of 
Surface  Mining,  Freden  Building.  935 
Pendell  Boulevard.  Mills,  Wyoming 
82644,  Telephone:  (307)  261-5776. 
SUPPLEMENTARY  INFORMATION:  . 

I.  Background  ' 

The  Montana  program  was 
conditionally  approved  by  the  Secretary 
of  the  Interior  on  April  1,1980  (45  FR 
21560).  Information  pertinent  to  the 
general  background,  revisions, 
modifications,  and  amendments  to  the 
proposed  permanent  program 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Montana 
program  can  be  found  in  the  April  1. 
1980  Federal  Register  (45  FR  21560)  and 
the  February  11. 1982  Federal  Register 
(47  FR  6266). 

II.  Submission  of  Revisions 

On  January  3.  1984.  Montana 
submitted  to  OSM  a  program 
amendment  that,  among  other  things, 
addressed  civil  penalties.  The  proposed 
amendment  consists  of  proposed 
regulations  governing  procedures  for  the 
assessment  and  waiver  of  civil 
penalties,  implementation  of  a  point 
system  for  civil  penalties  and  waivers, 
issuance  of  notices  of  noncompliance 
and  cessation  orders,  informal  hearings, 
inability  to  comply  with  a  notice  of 


noncompliance  or  cessation  order,  and 
continuation  of  reclamation  activities 
during  the  period  an  order  is  in  effect. 
The  Feburary  6, 1984  Federal  Register 
(49  FR  4385)  announced  receipt  of  the 
materials  and  opened  the  initial  public 
comment  period.  In  that  same  notice, 
OSM  announced  that  a  public  hearing 
would  be  held  only  if  requested.  No 
requests  were  received  and  no  hearing 
was  held.  However,  the  State  of 
Montana  conducted  a  public  hearing  on 
February  2. 1984.  to  receive  comments 
on  the  adequacy  of  Montana's  proposed 
regulations.  As  a  result  of  comments 
received  at  the  hearing,  the  State  on 
March  6.  1984.  submitted  revised 
proposed  regulations  addressing  civil 
penalties.  OSM  announced  receipt  of  the 
revisions  in  the  March  22, 1984  Federal 
Register  (49  FR  10675)  and  reopened  the 
comment  period  in  order  to  allow  the 
public  an  opportunity  to  review  and 
comment  on  the  revised  material.  The 
comment  period  closed  April  23, 1984. 
The  Montana  Department  of  State  Lands 
(DSL)  published  the  final  rules  relating 
to  civil  penalties  on  March  31, 1984  and 
submitted  a  copy  to  OSM  for  approval 
on  April  2, 1984.  A  review  by  OSM 
indicated  that  the  DSL  made  minor 
revisions  to  the  rules  prior  to  publication 
in  the  Montana  Administrative  Record. 
Therefore,  on  May  7, 1984,  OSM 
reopened  the  public  comment  period  to 
allow  the  public  an  opportunity  to 
review  and  comment  on  this  revised 
material  (49  FR  19340).  This  comment 
period  closed  on  May  22, 1984.  The  OSM 
review  identiHed  minor  deficiencies  in 
the  Montana  submission.  The  State  was 
notified  July  25, 1984,  of  OSM's  concerns 
and  subsequently  provided  clarifying 
material  on  September  20.  1984.  OSM 
announced  receipt  of  the  new  material 
in  the  October  26. 1984  Federal  Register 
(49  FR  43071)  and  reopened  the  public 
comment  period  until  November  12. 
1984.  No  additional  comments  were 
received. 

III.  Director's  Findings 

In  accordance  with  SMCRA  and  30 
CFR  732.15  and  732.17,  the  Director  finds 
that  the  revised  program  amendment  to 
the  Administrative  Rules  of  Montana 
(ARM)  as  submitted  by  Montana  on 
April  2, 1984,  meets  the  requirements  of 
SMCRA  and  30  CFR  Chapter  VU.  as 
descussed  below. 

A .  A  RM  26. 4. 1206    Notices  and 
Cessation  Orders:  Service 

Montana  has  revised  this  section  so 
that  it  applies  to  three  different 
enforcement  orders — the  notice  of 
violation  and  proposed  penalty 
(including  the  assessment  worksheet). 


the  notice  of  noncompliance,  and  the 
cessation  order.  Prior  to  this  revision  the 
service  requirements  applied  only  to  the 
notice  of  violation  and  the  cessation 
order.  Montana  has  also  changed  the 
name  of  the  State  notice  of  violation 
form  to  "notice  of  violation  and 
proposed  penalty."  a  name  which  more 
accurately  reflects  its  content  and 
function.  Montana's  notice  of 
noncompliance  corresponds  to  the 
Federal  notice  of  violation,  while  its 
notice  of  violation  and  proposed  penalty 
is  primarily  a  civil  penalty  assessment 
notification  form.  The  Director  finds  that 
these  changes  are  consistent  with  the 
Federal  regulations  at  30  CFR  843.14  and 
do  not  render  this  section  less  stringent 
than  section  521(a)(5)  of  SMCRA. 

B.  ARM  26.4. 1207    Notices  of 
Noncompliance  and  Cessation  Orders: 
Informal  Hearings 

Montana  has  revised  this  section  to 
replace  the  term  "notice  of  violation" 
with  "notice  of  noncompliance"  to 
reflect  accurately  State  enforcement 
terminology.  The  State  has  also  added  a 
provision  exempting  certain  notices  of 
noncompliance  and  cessation  orders 
from  the  automatic  expiration 
provisions  of  ARM  26.4.1207(1).  Those 
enforcement  actions  which  cease  mining 
will  not  automatically  expire  after  30 
days  if.  with  the  consent  of  the  person  to 
whom  the  notice  or  order  was  issued, 
the  informal  public  hearing  is  held  more 
than  30  days  after  service  of  the  notice 
or  order.  The  Director  finds  these 
changes  to  be  consistent  with  30  CFR 
R43.15  and  no  less  stringent  than  section 
521(a)(5)  of  SMCRA. 

C.  ARM  26.  -t.  1208    Notices  of 
Noncompliance  and  Cessation  Orders: 
Effect  of  Inability  to  Comply,  and  ARM 
26. 4. 12W    Notices  of  Noncompliance 
and  Cessation  Orders:  Continuation  of 
Health  and  Safety  Related  Activities 

Montana  has  revised  these  sections  to 
reflect  current  State  enforcement 
terminology,  replacing  "notice  of 
violation"  with  "notice  of 
noncompliance".  The  Director  finds 
these  changes  to  be  consistent  with  30 
CFR  843.18  (inability  to  comply)  and  30 
CFR  843.n(d)  (continuation  of  activities 
under  cessation  of  mining],  and  no  less 
stringent  than  section  521  of  SMCRA. 

D.  ARM  26.4. 121 1     Procedure  for 
Assessment  and  Waiver  of  Civil 
Penalties 

This  section  sets  forth  the  procedural 
requirements  for  civil  penalty 
assessments  and  waivers.  Although  no 
provision  of  this  section  specifically 
requires  that  the  operator  be  given  a 
copy  of  the  assessment  worksheet,  as 


required  by  30  CFR  845.17(b).  Montana's 
notice  of  violation  and  proposed  penalty 
form  contains  such  a  worksheet;  ARM 
26.4.1206  requires  that  the  operator  be 
served  a  copy  of  this  document. 
Therefore,  the  Director  finds  that  these 
provisions  are  no  less  stringent  that 
section  518  of  SMCRA. 

E.  ARM  26.4. 1212    Point  System  for 
Civil  Penalties  and  Waivers 

This  section  establishes  a  point 
system  for  assessment  and  waiver  of 
civil  penalties  based  on  the  history  of 
violations  during  the  year  preceding  the 
violation  being  assessed,  the 
seriousness  of  the  violation,  the 
negligence  on  the  part  of  the  permittee, 
and  the  good  faith  shown  by  the 
permittee  in  abating  the  violation. 
Montana  assesses  all  violations  a 
separate  penalty  for  each  day  the 
violation  continues.  Therefore,  the 
Director  finds  the  Montana  provisions  to 
be  consistent  with  30  CFR  845.15(a). 

Despite  the  differences  in  terminology, 
Montana's  systems  for  determining 
penalty  points  based  upon  the 
seriousness  of  the  violation,  negligence 
of  the  operator  and  good  faith  of  the 
operator  in  attempting  to  achieve 
compliance  are  virtually  synonymous 
with  those  used  by  OSM.  Montana's 
system  differs  slightly  however,  from 
that  used  by  OSM  in  that  history  points 
are  calculated  based  upon  a  company's 
total  operations  within  the  State.  The 
Director  finds  these  provisions  to  be  no 
less  stringent  than  section  518(a)  of 
SMCRA,  and  that  the  Montana 
provisions  are  consistent  with  the 
Federal  regulations  at  30  CFR  845.13.  30 
CFR  845.14.  and  30  CFR  845.15(a). 

IV.  Public  Comments 

No  comments  on  this  proposed 
amendment  were  received  from  any 
Federal  agencies.  The  Northern  Plains 
Resource  Council  provided  the  only 
comments  received  on  this  amendment, 
comments  which  were  based  on  the 
January  3, 1984  version.  Discussion  of 
these  comments  follows: 

1.  The  commenter  suggested  that 
Montana  provide  a  list  of  the 
exceptional  factors  which  would  justify 
a  waiver  of  the  use  of  the  point  system 
for  civil  penalty  assessment  purposes  as 
provided  in  ARM  26.4.1211(3).  Montana 
elected  not  to  do  so.  nor  is  such  a  listing 
required  by  SMCRA  or  the  Federal 
regulations  at  30  CFR  845.16. 

2.  The  commenter  expresses  concern 
that  Montana's  history  point 
assessments  might  not  be  accurate 
because  of  recordkeeping  time  lags. 
OSM  finds  this  comment  to  be 
nongermane  as  administrative  problems 
do  not  he  within  the  purview  of  this 


process.  The  commenter  also  requests 
that  Montana  include  a  specific 
counterpart  to  30  CFR  845.13(b)(l)(ii). 
requiring  the  counting  of  each  violation 
for  history  point  purposes  without 
regard  to  whether  it  was  assessed  a  civil 
penalty.  ARM  26.4.1212(a)  requires  the 
assessment  of  one  history  point  for  each 
violation  contained  in  a  notice  of 
noncompliance  and  five  points  for  each 
violation  contained  in  a  cessation  order. 
Since  a  notice  of  noncompliance  or 
cessation  order  will  be  issued  for  every 
cited  violation,  Montana  will  in  fact 
count  every  violation  without  regard  to 
whether  it  was  assessed  a  civil  penalty. 

3.  The  commenter  suggests  that 
Montana  adopt  language  and  a  point 
system  closer  to  the  used  by  OSM  in 
assessing  the  seriousness  factor  of  the 
civil  penalty  formula.  Montana  has 
adopted  a  system  similar  to  that  used  by 
OSM,  although  it  does  not  expressly 
differentiate  between  damage  on  or  off 
the  permit  area  and  does  not  include  the 
probability  of  occurrence  point  scale 
listed  in  30  CFR  845.13(b)(2)(i).  OSM 
believes  Montana's  separate 
consideration  of  both  the  significance  of 
the  actual  or  potential  harm  posed  by 
the  violation  and  the  probability  of  its 
occurrence  is  consistent  with  30  CFR 
845.13(b)(2). 

4.  The  commenter  suggests  that 
Montana  revise  the  wording  of  the 
definition  of  "administrative 
requirement"  in  ARM  26.4.1212(l)(b)(ii) 
to  require  that  it  be  one  that  does  not 
directly  pro/ec/,  rather  than  affect, 
public  health,  safety,  or  the 
environment.  The  commenter  also 
suggests  that  the  timeliness  of  filing 
records  and  reports  be  incorporated  into 
the  definition.  OSM  does  not  define 
"administrative  requirement"  as  used  in 
30  CFR  845.13{b)(2)(ii),  nor  is  this  term 
defined  in  SMCRA.  OSM  believes  the 
Montana's  definition  is  both  reasonable 
and  consistent  with  the  Secretary's 
intent  in  promulgating  30  CFR 
845.13(b)(2)(ii).  In  this  context  there  is 
httle.  if  any.  difference  in  the  meaning 
between  "protect "  and  "affect." 
Timeliness  of  filing  is  more  properly 
considered  in  determining  the  existence 
of  a  violation.  ARM  26.4.1212(l)(b)(ii) 
indirectly  provides  for  its  inclusion  in 
the  civil  penalty  assessment  process  by 
considering  the  degree  of  impairment  of 
administration  caused  by  the  violation. 

5.  The  commenter  suggests  that 
Montana  adopt  the  OSM  language  and 
definitions  in  30  CFR  845.13{b)(3)(ii) 
concerning  negligence.  By  letter  of 
September  20. 1984.  Montana  has 
affirmed  that,  although  the  terminology 
differs  slightly  so  as  to  conform  with 
that  used  in  Montana  statutory  and  case 
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law.  (he  categories  and  definitions  found 
in  ARM  26.4.1212(1  )(c]  are  virtually 
synonymous  with  those  found  in  the 
Federal  rule. 

6.  The  commenler  objects  to  aw.irding 
an  operator  good  faith  points  for 
pointing  out  a  violation  on  his  own 
initiative.  Montana's  April  2, 1984. 
revision  of  ARM  26.4.1212(1  )(d) 
completely  eliminates  this  possibility. 

V.  Director's  Decisioa 

The  Director,  based  on  the  above 
Tindings.  is  approving  the  April  2. 1984 
amendment  to  the  Montana  program. 
The  Director  is  amending  Part  926  of  30 
CFR  Chapter  VU  to  reflect  approval  of 
the  above  State  program  modification. 

VI.  Procedural  Requirements 

1.  Compliance  m'lh  the  Sationa! 
Environmental  Policy  Act:  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA.  30  U.S.C. 
1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12J91  and  the 
Riv^ulatory  Flexibility  Act:  On  August 
2&  1961.  the  O^ce  of  Management  and 
Budget  (OMB)  granted  OSM  an 
exemption  from  sections  3.  4.  7.  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  This  rule  will  not 
impose  any  new  requirements:  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act:  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  926 

Coal  mining.  Intergovernmental  I 
relations.  Surface  mining.  Underoroiind 
mining. 

Authority:  Pub.  I.  95-87.  Surface  Mining 
Control  and  Reclamation  Act  of  197?  (30 
U.S.C.  1201  et  seq.]. 

Dated:  December  26. 19&4. 
Wesley  R.  Booker, 
Acting  Director.  Office  of  Surface  Mining. 


PART  926— MONTANA 

30  CFR  926.15  is  amended  by  adding  a 
new  paragraph  (d)  as  follows: 

1 926. 1 S    Approval  of  regulatory  program 
aniaiHJiiMnts> 

•        •        •        •        * 

(d)  The  following  amendment 
submitted  to  OSM  on  April  2. 1384.  is 
approved  effective  Januarj'  3. 1985: 
Montana's  regulations  governing  service 
of  notices  and  orders  at  S  26.4.1206  of 
the  Administrative  Rules  of  Montana 
(ARM),  informal  hearings  for  notices  of 
noncompliance  and  cessation  orders 
which  cease  mining  at  ARM  26.4.1207. 
the  effect  of  an  inability  to  comply  with 
a  notice  or  order  at  ARM  26.4.1208.  the 
continuation  of  reclamation  operations 
and  health  and  safety  related  activitities 
under  notices  and  orders  at  ARM 
26.4.1209.  the  procedure  for  assessment 
and  waiver  of  civil  penalties  at  ARM 
26.4.1211.  and  a  point  system  for 
determining  civil  penalty  amounts  and 
waivers  thereof  at  ARM  26.4.1212. 

(KR  Doc.  a-MM  Filed  1-2-85;  8:4,j  am| 
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30  CFR  Part  934 


Approval  of  Permanent  Program 
Amendment  from  the  State  of  North 
Dakota  Under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

action:  Final  rule. 


:  OSM  is  announcing  the 
approval  of  a  program  amendment 
submitted  by  the  State  of  North  Dakota 
as  an  amendment  to  the  State's 
permanent  regulator^'  program 
(hereinafter  referred  to  as  the  North 
Dakota  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment 
establishes  a  program  for  blaster 
(raining,  examination  and  certification. 

North  Dakota  submitted  the  proposed 
program  amendment  on  February  27, 
1984.  OSM  published  a  notice  in  the 
Federal  Register  on  April  3,  1984. 
announcing  receipt  of  the  amendment 
and  inviting  public  comment  on  the 
adequacy  of  the  proposed  amendment 
(49  FR  13158).  The  public  comment 
period  ended  May  3. 19M. 

After  providing  opportunity  for  publir. 
comment  and  conducting  a  thorough 
review  of  the  program  amendment,  the 


Director  has  determined  that  the 
amendment  meets  the  requirements  of 
SMCRA  and  the  Federal  regulations, 
and  is  approving  it.  The  Federal  rules  at 
30  CFR  Part  934  codifying  decisions 
concerning  the  North  Dakota  program 
are  being  amended  to  implement  this 
action. 

This  rule  is  being  made  effective 
immediately  in  order  to  expedite  the 
State  program  amendment  process  and 
encourage  States  to  conform  their 
programs  to  the  Federal  standards 
without  undue  delay;  consistency  of  the 
State  and  Federal  standards  is  required 
by  SMCRA. 

EFFECTIVE  DATE:  January  3. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  VVillijms  Thomus  Director.  Casper 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Frcdeif 
Building.  935  Pendell  Boulevard.  Mills. 

Wyoming  82W4.  (307)  261-5776. 

SUPPtXIMENTARY  INFORMATION: 

I.  BacJkground 

The  North  Dakota  program  was 
approved  by  the  Secretary  of  the 
Interior  on  December  15, 1980. 
conditioned  on  the  correction  of  13 
minor  deficiencies.  Information 
pertinent  to  the  general  background, 
revisions,  modifications  and 
amendments  to  the  proposed  permanent 
program  submission,  as  well  as  the 
Secretary's  findings,  the  disposition  of 
comments  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the  North 
Dakota  program  can  be  found  in  the 
December  15. 1980  Federal  Register  (43 
FR  82215-82248).  February  9. 1983 
Federal  Register  (48  FR  8902).  and  the 
November  9. 1983  Federal  Register  (48 
FR  51458). 

II.  Submission  of  Revisions 

On  February  27. 1984.  the  State  of 
North  Dakota  submitted  to  OSM  an 
amendment  to  its  approved  permanent 
regulatory  program.  The  proposed 
amended  is  intended  to  implement  the 
provisions  of  30  CFR  Part  850  relating  to 
blaster  training,  examination  and 
certification.  The  proposed  amendment 
consists  of  a  narrative  description  of  the 
blaster's  training  examination  and 
certification  program;  proposed 
regulations  governing  the  use  of 
explosives  and  the  training,  examination 
and  certification  of  blasters;  and  a 
comparison  of  State  and  Federal 
regulations  for  blaster  certification. 

At  the  time  of  the  Secretary's 
approval  of  the  North  Dakota  program. 
OSM  had  not  yet  promulgated  Federal 
rules  governing  the  training  and 
•certification  of  blasters.  Therefore,  the 


State  was  not  required  to  include  such 
requirements  in  its  program.  However, 
in  the  notice  announcing  conditional 
approval  of  the  North  Dakota  program, 
the  Secretary  specified  that  North 
Dakota  would  be  required  to  adopt  such 
provisions  following  promulgation  of  the 
Federal  standards  (45  FR  82233. 
December  15. 1980). 

On  March  4, 1983.  OSM  issued  final 
rules  effective  April  14.  t983, 
establishing  the  Federal  standards  for 
the  training  and  certification  of  blasters 
at  30  CFR  Chapter  11  (48  FR  9486).  The 
Federal  rules  require  each  State  to 
design  and  implement  its  own  blaster 
certification  program.  Under  the  Federal 
rules,  each  State  must  develop  the 
method  of  training,  examining,  and 
certifying  blasters  which  best  meets 
local  needs  within  the  Federal 
regulatory  framework.  The  Federal  rules 
require  training,  field  experience,  and  a 
written  examination,  and  specify  certain 
other  requirements. 

The  Federal  rules  at  30  CFR  850.12 
require  the  State  regulatory  authority  to 
develop  a  program  and  submit  it  to  OSM 
as  a  proposed  program  amendment 
within  12  months  after  the  publication 
date  of  the  Federal  rules.  The  Federal 
rules  at  30  CFR  816.61(c)  further  provide 
that  no  later  than  12  months  after  the 
State's  blaster  certification  program  has 
been  approved  by  OSM.  all  blasting 
operations  in  the  State  shall  be 
conducted  under  the  direction  of  a 
certified  blaster. 

On  April  3. 1984.  OSM  published  a 
notice  in  the  Federal  Register 
announcing  receipt  of  the  amendment 
and  inviting  public  comment  on  whether 
the  proposed  amendment  was  no  less 
effective  than  the  Federal  regulations  (49 
FR  13158).  The  public  comment  period 
ended  May  3, 1984.  The  opportunity  to 
request  a  public  hearing  was  provided, 
but  none  was  requested. 

III.  Director's  Findings    | 

The  Director  finds,  in  accordance  with 
SMCRA  and  30  CFR  732.17  and  732.15. 
that  the  program  amendment  submitted 
by  North  Dakota  on  February  27. 1984. 
meets  the  requirements  of  SMCRA  and 
30  CFR  Chapter  VII  as  discussed  below. 

A.  General 

The  North  Dakota  submission  requires 
the  Public  Service  Commission  to 
provide  for  the  training,  examination 
and  certification  of  all  blasters.  It  sets 
standards  and  procedures  for 
Commission  approval  of  blasting 
certification  instructors,  and  permits  the 
coal  mining  industry  to  set  up  its  own 
training  courses  subject  to  Commission 
approval. 


As  submitted.  North  Dakota's 
examination  and  application  materials 
require  employers  to  nominate  all 
candidates  for  blaster  certification.  The 
preamble  to  the  Federal  regulations  (46 
FR  9492)  indicates  that  training, 
examination,  and  certification 
opportunities  should  be  provided  to  all 
prospective  blasters,  not  just  those 
presently  employed  by  a  mining 
company.  The  Director  expects  North 
Dakota  to  abide  by  Section  69-05.2-31- 
01(1)  of  the  North  Dakota 
Administrative  Code  (NDAC).  and  to 
provide  for  the  training,  examination 
and  certification  of  all  persons  seeking 
to  become  certified  as  blasters, 
regardless  of  current  employment  status. 

B.  NDAC  69-05.2-01-02    Definitions 

Section  69-05.2-01-02(7)  defines  the 
term  "blaster  "  in  a  manner  similar  to 
and  no  less  effective  than  the  Federal 
definition  at  30  CFR  850.5. 

C.  NDAC  69-05.2-17-01    Performance 
Standards — Use  of  Explosives — General 
Requirements 

Section  69-05.2-17-01  provides  that, 
no  later  than  twelve  months  after  the 
effective  date  of  Chapter  69-05.2-31.  all 
surface  mining  blasting  operations  shall 
be  conducted  under  the  direction  of  a 
blaster  certified  according  to  the 
provisions  of  that  Chapter.  It  also  sets 
forth  certain  operational  requirements 
for  certified  blasters.  In  accordance  with 
North  Dakota's  approved  program,  no 
underground  mining  regulations  have 
been  adopted.  The  Director  finds  these 
provisions  to  be  no  less  effective  than 
the  Federal  regulations  at  30  CFR 
816.61(c). 

D.  NDAC 69-05.2-31  Training. 
Examination  and  Certification  of 
Blasters 

1.  Section  69-05.2-31-01  sets  forth  the 
training  requirements  for  persons 
seeking  to  become  certified  blasters. 
Training  courses  may  be  developed  and 
taught  by  coal  mining  industry 
personnel  upon  the  approval  of  the 
Public  Service  Commission,  but  they 
may  not  be  offered  more  frequently  than 
once  every  three  months.  The  Director 
finds  these  provisions  to  be  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  850.13. 

2.  Section  69-05.2-31-02  requires  both 
a  written  examination  and  practical 
field  experience  prior  to  certification. 
Each  applicant  would  take  one  of  three 
different  examinations.  An  initial  OSM 
technical  review  of  the  sample 
examination  found  that  it  did  not 
include  all  the  topics  listed  in  NDAC  69- 
05.2-31-01.  as  is  required  by  NDAC  69- 
05.2-31-02(1).  North  Dakota 


subsequently  revised  the  examinations 
to  ensure  full  coverage  of  all  topics.  As 
discussed  under  the  general  findings 
section,  the  Director  expects  that  North 
Dakota  will  not  require  the  certification 
of  current  employment  for  candidates 
who  can  otherwise  meet  the  practical 
field  experience  requirements  of  NDAC 
69-05.2-31-02(2).  The  Director  finds  the 
State  regulations  to  be  no  less  effective 
than  the  Federal  regulations  at  30  CFR 
850.14. 

3.  Section  69-05.2-31-03  establishes 
the  conditions  of  blaster  certification 
and  recertification.  After  initial  three- 
year  certification  period,  blasters  must 
be  recertified  by  either  re-examination 
or  the  satisfactory  completion  of  a 
blaster-related  refresher  course. 
Refresher  courses  must  be  alternated 
with  examinations  for  successive 
recertification  purposes.  Other 
provisions  require  certificate  protection 
and  presentation  to  an  authenticated 
representative  upon  request,  and 
prohibit  certificate  assignment  or 
transfer.  No  blaster  may  delegate  his 
responsibility  to  uncertified  individuals. 
The  Director  finds  these  provisions  to  be 
no  less  effective  than  the  Federal 
regulations  at  30  CFR  850.15(a),  (c).  (d). 
and  (e). 

4.  Section  69-05.2-31-04  specifies  the 
conditions  under  which  a  blaster's 
certificate  may  or  shall  be  revoked, 
along  with  the  procedural  requirements 
for  such  actions.  The  Director  finds 
these  provisions  to  be  virtually 
identical  to  and  no  less  effective  than 
the  requirements  of  30  CFR  850.15(b). 

IV.  Public  Comments 

Of  the  Federal  agencies  invited  to 
comment  on  the  proposed  amendments, 
responses  were  received  from  the  Army 
Corps  of  Engineers,  the  Mine  Safety  and 
Health  Administration,  the  Fish  and 
Wildlife  Service,  the  National  Park 
Service,  the  Cooperative  Extension 
Service,  the  Minerals  Management 
Service,  the  Farmers  Home 
Administration,  and  the  Bureau  of 
Mines.  The  Bureau  q>f  Mines  suggested 
numerous  technical  changes  in  the 
course  outline  and  examination 
questions,  but  did  not  comment  on  the 
proposed  regulations  themselves.  OSM 
conducted  a  further  technical  review  of 
the  examination  materials  and,  after 
discussions  with  and  revisions  by  North 
Dakota,  resolved  all  deficiencies. 
Therefore,  no  regulatory  changes  are 
necessary.  No  other  substantive 
comments  were  received. 

The  disclosure  of  Federal  agency 
comments  is  made  pursuant  to  section 
503(b)(1)  of  SMCRA,  30  U.S.C. 
1253(b)(1),  and  30  CFR  732.17(h)(10)(i). 
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V.  Diractor's  Decision 

The  Director,  based  on  the  above 
Hndings.  is  approving  the  Februarj'  27, 
1984.  amendment  to  the  North  Dakota 
program.  The  Director  is  amending  Part 
934  of  30  CFR  Chapter  VII  to  reflect 
approval  of  the  above  State  program 
modification. 

VI.  Procedural  Requirements 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA,  30  U.S.C. 
1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act  On  August 
28. 1981.  the  Office  of  Management  and 
Budget  (OMB)  granted  OSM  an 
exemption  from  sections  3,  4,  7.  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatorv  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will  not 
impose  any  new  requirements:  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  Slate. 

3.  Paperwork  Reduction  Act:  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  934: 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  December  24.  1984. 
WeaJcy  R.  Booker, 

Acting  Director.  Office  of  Surface  Mining. 

PART  934— NORTH  DAKOTA 

30  CFR  934.15  is  amended  by  adding  a 
new  paragraph  (e)  as  follows: 

$  934. 1 S    Approval  of  regulatory  program 


(e)  The  following  amendment 
submitted  to  OSM  on  February  27. 1984, 
is  approved  effective  fanuary  3. 1983: 
North  Dakota's  defmition  of  "blaster" 
and  renumbering  of  the  defmitions 
section,  as  contained  in  the  North 
Dakota  Administrative  Code  (NDAC)  at 
Section  69-05.2-01-02;  the  general 


requirements  for  the  use  of  explosives  at 
NDAC  89-05.2-17-01:  the  North  Dakota 
blaster  training,  examination  and 
certification  program  at  NDAC  69-05.2- 
31:  and  all  other  items  submitted  by 
North  Dakota,  provided  that  .North 
Dakota  promulgates  these  regulations  in 
a  form  identical  to  the  submitted  to  and 
reviewed  by  OSM. 

{Sec.  503.  Pub.  L  95-87  (30  U.S.C.  1253)) 
(FR  Doc.  85-63  Filed  1-2-85:  8:45  am) 
•NXaMCOOC  4310-4M1 


DEPARTMENT  OF  THE  TREASURY 

Office  of  ttte  Assistant  Secretary  for 
International  Affairs 

31  CFR  Part  129 

Foreign  Portfolio  Investment  Survey 

Note. — This  document  whs  originally 
published  in  the  Federal  Register  of  Tuesday. 
December  11.  1984.  on  page  48184.  It  is  being 
republished  today  at  the  request  of  the 
dgency. 

AOCNCv:  Treasury. 
ACnON:  Notice  of  reporting 
requirements  and  availability  of  forms. 

SUMMARY:  By  this  notice  the  Treasury 
Department  is  informing  the  public  that 
it  is  conducting  a  survey  of  foreign 
portfolio  investment  in  the  United 
States.  All  persons  who  meet  the 
reporting  requirements  set  forth  in  this 
Notice  must  report.  Survey  data  is  based 
on  foreign  holdings  as  of  December  31, 
1984.  and  reports  are  due  at  the 
Treasury  by  March  31. 1985.  Any  United 
States  issuer  of  securities  that  meets  the 
benchmark  survey  asset  test  for  a 
routine  large  issuer  and  any  United 
States  holder  of  record  that  exceeds  the 
exemption  level  for  aggregate  foreign 
holdings  should  contact  the  Treasury 
Department  at  the  telephone  number 
listed  below  to  obtain  a  copy  of  the 
Forms  and  Instructions  if  its  Chief 
Financial  Officer  has  not  yet  received  a 
copy. 

FOn  FURTHER  INFORMATION  CONTACT: 
Bertram  Wolfe.  Foreign  Portfolio 
Investment  Project.  Office  of  the 
Assistant  Secretarv-,  International 
Affairs,  U.S.  Department  of  the 
Treasury.  Washington.  D.C.  20220, 
Telephone:  (202)  566-5507. 
SUPPtfMCNTARY  INFORMATION:  Ihe 
International  Investment  Survey  Act  of 
1976  (Pub.  L.  94-172.  90  Stat.  2059,  22     - 
U.S.C.  3101,  et  seq.)  as  amended,  (the 
"Act"),  and  E.0. 11961  of  January  19, 
1977,  (42  FR  4321),  as  amended,  require 
the  Department  of  the  Treasury  to 
conduct  periodic  comprehensive  surveys 
of  foreign  portfolio  investment  in  the 


United  States.  Regulations  governing  the 
current  Survey  were  published  in  the 
Federal  Register.  April  9, 1984,  on  pp. 
14054-14057  (31  CFR  Part  129  at  pp.  339- 
344).  Tha  preamble  to  those  regulations 
stated  that  the  exemption  levels  would 
subsequently  be  published  in  the 
Federal  Register. 

Who  Must  Report  and  Exemption  Levels 

United  States  Issuers  of  Securities. 

The  reporting  obligations  of  United 
States  issuers  are  governed  by  the 
following  classifications: 

Routine  Large  Issuer  Reporters — 
.Asset  Test.  A  report  Is  required  on  Form 
FPI-1  (Report  for  United  States  Issuers 
of  Securities)  from  every  United  States 
business  enterprise  issuer  (irrespective 
of  whether  it  has  evidence  of  foreign 
investment  in  its  securities)  which,  as  of 
the  latest  available  closing  date  of  its 
accounting  records,  had: 

(1)  Total  consolidated  assets  of  more 
than  Si  billion,  if  it  is  a  nonbanking 
business  enterprise; 

(2)  Total  consolidated  assets  of  more 
than  S2  billion,  if  it  is  d  banking 
business  enterprise. 

Selective  Small  Issuer  Reporters — 
Response  Required  When  Contacted.  A 
report  on  Form  FPI-1  is  also  required 
from  every  United  States  issuer  with 
total  consolidated  assets  of  at  least  $100 
million  that  is  informed  by  the  Treasury 
Department  that  it  must  report. 

Total  Exemption — Asset  Test.  A 

report  on  Form  FPI-1  is  not  required 
from  any  United  States  issuer  who.  as  of 
the  latest  available  closing  date  of  its 
books,  had  total  consolidated  assets  of 
less  than  $100  million. 

Exempted  Holders  of  Record.  A  report 
on  Form  FPI-2  (Report  for  United  States 
Holders  of  Record)  is  not  required  from 
any  holder  of  record  who  held,  for  all  its 
foreign  customers,  combined 
investments  in  securities  of  United 
States  issuers  aggregating  $10  million  or 
less  based  on  the  fair  market  value  as  of 
December  31, 1984.  This  exemption  does 
not  apply  to  holders  of  record  under 
common  management  or  control,  except 
where  aggregate  holdings  of  all  holders 
of  record  under  a  single  parent 
institution  total  $10  million  or  less. 
Charles  Schotta, 

Drputy  .Assistant  Secretary  for  .Arabian 
Peninsula  Affairs. 
|FR  Doc.  84-32419  Filed  12-10-84:  10:07  am) 

BILUNO  COOC  aiO-2$-M 
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Fiscal  Service 

31  CFR  Parts  209,  210,  and  240 

Nomenclature  Changes! 

agency:  Financial  Management  Service. 
Fiscal  Service.  Treasury. 
ACTION:  Final  rules,  nomenclature 
changes. 

SUMMARY:  The  Financial  Management 
Service  published  a  final  notice  on 
December  17. 1984  (49  FR  48918) 
amending  certain  provisions  of  31  CFR 
Part  210.  It  changed  all  references  of 
"financial  organization"  to~*financial 
institution"  to  make  the  terminology  of 
the  regulation  consistent  with  that 
commonly  used  in  the  private  sector. 
This  document  makes  similar  changes  to 
Parts  209  and  240.  and  additional 
changes  to  Part  210. 
EFFECTIVE  DATE:  January  3.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Finegan.  ACH  Programs 
Branch.  (202)  535-6331. 

1.  The  title  of  31  CFR  Part  210  is 
amended  by  deleting  the  words 
"financial  organization"  and  inserting  in 
their  place  the  words  "financial 
institution". 

2.  In  addition  to  the  amendment  set 
forth  above.  31  CFR  Subchapter  A.  is 
further  amended  by  deleting  the  words 
"financial  organization"  and  inserting 
"financial  institution"  in  the  following 
places: 

A.  31  CFR  Part  209— Table  of  Contents: 
Sec.  209.6 
Sec.  2099 
Sec.  209.11 

B.  31  CFR  209.1(a)— Introductory  text 

C.  31  CFR  209.2(b) 

D.  31  CFR  209.2(e) 

E.  31  CFR  209.3(b)(1) 

F.  31  CFR  209.4(a),  (b)(1)  (c) 

G.  31  CFR  209.5(a).  (b)(1).  (c) 
H.  31  CFR  209.6— Title 
I.  31  CFR  209.6(a).  (a)(2).  (a)(3).  (b) 
J.  31  CFR  209.7 
K.  31  CFR  209.8— Title 
L.  31  CFR  209.8 
M.  31  CFR  209.9(a).  (b) 
N.  31  CFR  209.10— Title 
O.  31  CFR  209.10 
P.  31  CFR  209.11 

Q.  31  CFR  Part  210— Table  of  Contents: 

Sec.  210.7 
R.  31  CFR  210.1 
S.  31  CFR  210.2(b).  (e).  (j|(2) 
T.  31  CFR  210.3(a).  (c).  (d) 
U.  31  CFR  210.4(a).  (b)(li  (c).  (f).  (g).  (h) 
V.  31  CFR  210.6(a) 
W.  31  CFR  210.7— Title 
X.  31  CFR  210.7(a).  (b).  (c).  (d).  (e)(2).  (f). 

(g).  (h) 
Y.  31  CFR  210.8  I 

Z.  31  CFR  210.9(a).  (a)(2);  (a)(3).  (b) 
AA.  31  CFR  210.10(a).  (b).  (g)(1).  (c)(2). 

(d).  (e) 


BB.  31  CFR  210.11(b).  (c) 
CC.  31  CFR  240.2(d).  (g).  (h).  (n) 
DD.  31  CFR  240.10(c)(1).  (d) 
EE.  31  CFTl  240.14(b)(c) 

(5  U.S.C.  301: 12  U.S.C.  391) 
Dated:  December  26. 1984. 
W.  E.  Douglas. 

Commissioner. 

(FR  Doc.  85-67  Filed  1-2-85:  8:45  am) 
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Masic  Woric  Protection;  Implententation 
of  the  Semiconductor  Chip  Protection 
Act  of  1984 

agency:  Copyright  Office.  Library  of 

Congress.     * 

ACTION:  Interim  regulations. 

summary:  This  notice  is  issued  to 
inform  the  public  that  the  Copyright 
Office  is  amending  37  CFR  Chapter  II  on 
an  interim  basis  by  adding  a  new  Part 
211.  These  regulations  implement  certain 
provisions  of  the  Semiconductor  Chip 
Protection  Act  of  1984,  Pub.  L.  98-620 
(Nov.  8. 1984).  The  Act  estabHshes  a 
registration  system  for  mask  works  to  be 
administered  by  the  Copyright  Office 
and  authorizes  the  Office  to  establish 
regulations  in  several  cases,  including 
the  registration  of  claims  of  protection  in 
mask  works,  the  recordation  in  the 
Copyright  Office  of  documents 
pertaining  to  mask  works  and  the  mask 
work  notice.  Part  211  of  37  CFR  Chapter 
II  sets  forth  specific  requirements  for 
filing  applications  for  registration  of 
mask  work  claims  and  for  the 
recordation  of  documents.  The 
regulations  also  provide  examples  of 
methods  of  affixation  and  placement  of 
the  mask  work  notice.  Since  owners  of 
mask  works  may  begin  filing 
applications  for  registration  on  January 
7, 1985,  in  order  to  provide  guidance  to 
the  public  on  the  implementation  of  the 
Act.  the  Copyright  Office  has  decided  to 
make  these  regulations  effective,  on  an 
interim  basis,  upon  their  publication  in 
the  Federal  Register.  A  lengthy  comment 
period  is  provided,  however,  to  allow  for 
review  of  the  regulations,  in  light  of 
experience,  before  they  are  adopted  in 
final  form. 

EFFECTIVE  DATE:  January  3. 1985. 
Written  comments  should  be  received 
on  or  before  March  4, 1985. 
ADDRESSES:  Ten  copies  of  written 
comments  should  be  addressed,  if  sent 


by  mail,  to:  Library  of  Congress, 
Department  D.S.,  Washington,  D.C. 
20540. 

If  delivered  by  hand,  copies  should  be 
brought  to:  Office  of  the  General 
Counsel.  James  Madison  Memorial 
Building,  Room  407,  First  and 
Independence  Ave.,  SE..  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT 
Dorothy  Schrader.  Genera.1  Counsel.  U.S. 
Copyright  Office.  Library  of  Congress. 
Washington,  D.C.  20559  (202)  287-8380. 
SUPPlfMENTARY  INFORMATION:  On 
November  8, 1984,  the  President  signed 
into  law  the  Semiconductor  Chip 
Protection  Act  of  1984.  Pub.  L.  98-620. 
The  Act  creates  a  new  form  of 
intellectual  property  law  separate  and 
apart  from  any  earlier  law.  The 
legislation  consists  of  an  amalgam  of 
patent  and  copyright  principles,  but  also 
contains  new  features.  The  law  will  be 
codified  as  chapter  9  of  title  17  of  the 
U.S.  Code,  and  will  be  administered  by 
the  Copyright  Office.  Noteworthy  is  the 
requirement  in  section  908(a)  of  the 
Act  '  that  registration  in  the  Copyright 
Office  of  a  claim  of  protection  in  a  mask 
work  must  be  made  within  two  years  of 
first  commercial  exploitation  of  the 
work  anywhere  in  the  world  or 
protection  under  the  Act  terminates.  The 
Act  also  provides  for  a  notice  of  mask 
work  protection;  however,  unlike  the 
copyright  notice,  this  notice  is  not  a 
condition  of  protection. 

Under  section  905  of  the  Act,  the 
owner  of  a  protected  mask  work  enjoys 
the  exclusive  rights  to  do  and  to 
authorize  any  of  the  following: 

"(1)  To  reproduce  the  mask  work  by 
optical,  electronic,  or  any  other  means; 

(2)  To  import  or  distribute  a 
semiconductor  chip  product  in  which  the 
mask  work  is  embodied;  and 

(3)  to  induce  or  knowingly  to  cause 
another  person  to  do  any  of  the  acts 
described  in  paragraphs  (1)  and  (2)." 
The  Act  provides  that  the  owner  of 
these  exclusive  rights  may  transfer  or 
license  any  or  all  of  the  rights  by  a  duly 
signed  written  document,  and  authorizes 
the  Register  of  Copyrights  to  record  any 
transfer,  license  or  other  document 
pertaining  to  a  mask  work. 

With  the  exception  of  the 
international  transitional  provisions  in 
Section  914,  all  administrative  functions 
and  duties  under  the  Act  are  made  the 
responsibility  of  the  Register  of 
Copyrights. 

In  addition  to  specific  grants  of 
regulatory  authority  in  connection  with 


'  Citations  to  the  Act  will  be  to  the  text  as 
pubhshed  in  the  Congressional  Record.  129  Cong. 
Rec.  S  12913  (daily  ed.  Oct.  3. 1984). 
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issues  as  the  musk  work  notice  there  is 
a  geneul  reference  in  section  908(b)  to 
the  provisions  of  chapter  7  of  title  17 
U.S.C.  reldting  lo  the  regulatory 
authority  of  the  Register.  Section  702  of 
title  17  authorizes  the  Register  of 
Copyrights  "to  establish  regulations  not 
inconsistent  with  law  for  administration 
of  the  functions  and  duties  made  the 
responsibility  of  the  Register  under  this 
title."  It  also  provides  that  °'|a|ll 
regulations  established  by  the  Register 
under  this  title  are  subject  to  the 
approval  of  the  Librarian  of  Congress." 

On  October  4. 1984.  the  Copyright 
Office  issued  a  Notice  of  Inquiry  and  of 
Public  Hearing  in  the  Federal  Register  to 
advise  the  public  that  the  Office  would 
institute  a  rulemaking  proceeding  to 
implement  certain  provisions  of  the 
Semiconductor  Chip  Protection  Act  of 
1984.  and  to  invite  public  comment, 
views  and  information  to  assist  it  in  the 
preparation  of  regulations  (49  PR  39171). 
The  Copyright  Office  was  particularly 
interested  in  receiving  public  comment 
on  a  registration  form,  filing  fee  for 
registration  and  fees  for  other  services, 
application  for  registration,  deposit  of 
identifying  material,  mask  work  notice 
and  publication  of  registrations  made  by 
the  Copyright  Office. 

At  the  public  hearing  on  the 
implementing  of  the  Semiconductor  Chip 
Protection  Act  of  1984  that  was  held  at 
the  Copyright  Office  on  October  18, 
1984.  representatives  of  the 
Semiconductor  Industry  Association 
(SIA)  testified  on  the  issues  raised  in  the 
.Notice  of  Inquiry  and  submitted  a 
written  statement  for  the  record.  During 
the  course  of  the  hearing,  the  Copyright 
Office  circulated  for  information  and 
comment  a  preliminary  draft  form.  Form 
MW.  to  be  used  for  registration  of  a 
claim  of  protection  in  a  mask  work. 
Following  the  hearing,  supplemental 
comments  were  received  from  SIA  and 
from  other  interested  parties.  The 
comment  period  was  held  open  until 
October  31.  1984. 

At  the  public  hearing  Mr.  Rick 
Willson.  a  representative  of  SIA, 
discussed  the  terminology-  SIA  would 
use  in  their  presentation.  He  indicated 
that  the  terms  were  commonly 
understood  in  the  semiconductor 
industry.  Since  the  Copyright  Office  has 
decided  to  refer  generally  to  the  same 
terminology  in  its  Interim  Regulations,  it 
may  be  helpful  to  summarize  briefly  Mr. 
Willson's  comments. ' 


UMI 


-For  full  text  nfMr.  Rick  Willsun's  teslinionv.  sep 
Tfulimony  of  Ihp  Sfwnomhictnr  Iniiuilry 
Asuorial/on.  Truiisi  ript  ofthf  Public  Hearing  on  thr 
Iwplemvntution  uf  Ihf  Semwoiuiurtor  Chip 
Pnilfction  Act  uf  1084  (Oct.  li  1984)  (rj»py 
avuili«l>l«  Hi  th>>  Cnpynnht  Office). 


(a)  Coniposilv  or  single  layer  plots: 
Mr.  Willson  noted  that,  before  the 
development  of  computer-aided  design 
(CAD)  systems,  a  circuit  design  was 
usually  drawn  by  hand.  As  circuits  grew 
larger  and  more  complex,  however,  this 
process  gave  way  to  composite  or  single 
layer  plots  generated  by  electrostatic 
plotters,  pen  plotters,  and  other  devices. 

(b)  Data  base  tape  or  disk:  Once  plots 
are  made  and  checked  either  manually 
or  by  machine,  the  information  is  fixed 
in  a  data  base  tape  or  disk.  These  tapes 
are  made  using  a  CAD  system.  The  data 
on  a  tape  is  then  "fractured,"  that  is, 
broken  up  into  a  format  more  accessible 
to  a  machine. 

(c)  Reticle:  Mr.  Willson  described  a 
reticle  as  a  piece  of  glass,  quartz,  or 
some  other  type  of  material,  usually 
coated  with  a  hard  substance  like 
chrome.  The  patterns  on  the  data  base 
tape  are  transferred  to  the  reticle.  The 
reticle  shown  at  the  hearing  was  10 
limes  the  final  size  of  the  "cflip"  (or 
"die"]:  however,  he  indicated  the 
magnification  varies.  Using  one  type  of 
technology,  a  reticle  is  reduced  further 
to  make  a  plate  or  mask  from  which  a 
wafer  is  then  exposed. 

(d)  Plastic  overlays:  Once  reticles  are 
made,  the  process  is  checked  for 
accuracy.  According  to  Mr.  Willson,  the 
most  common  way  to  verify  the  data  is 
to  blow  up  the  image  from  the  reticle 
and  make  what  are  called  "plastic 
overlays,"  usually  on  acetate  material. 
These  overlays,  essentially  photographic 
blow-ups.  may  be  checked  against  single 
layer  plots. 

Mr.  Willson  stressed,  however,  that 
the  technology  is  changing  rapidly.  He 
indicated  that  a  goal  of  !h? 
semiconductor  industry  was  to  go  from 
conceptual  design  to  the  die  as  quickly 
as  possible.  Where  an  electron  beam 
machine  is  used,  it  is  sometimes 
possible  to  write  directly  on  a  wafer, 
thereby  eliminating  most  intervening 
steps.  Although,  in  such  cases,  it  would 
be  impractical  to  make  plastic  overlays, 
he  thought  it  would  always  be  possible 
lo  make  composite  plots,  or  to  take 
photographs  of  a  mask  work  embodied 
in  an  intermediate  or  final  form  of  a 
semiconductor  chip  product. 

The  general  overview  of  terminology 
presented  by  SIA  at  the  public  hearing 
was  particularly  helpful  to  the  Copyright 
Office  in  analyzing  the  various 
proposals  put  forward  with  respect  to 
the  deposit  of  identifying  material  for 
registration  purposes.  It  became 
apparent  that  there  is  no  one  uniform 
process  used  in  the  semiconductor 
industry  to  produce  circuit  chips  and 
that  any  registration  requirements 
issued  by  the  Copyright  Office  should  be 


flexible  enough  to  accommodate  a  wide 
spectrum  of  practices.  In  drafting  its 
regulations  the  Office  has  been  sensitive 
to  the  complexities  inherent  in  the 
semiconductor  industry.  The  Copyright 
Office  reviewed  carefully  the  oral 
testimony  and  written  comments  as  well 
as  the  language  of  the  Semiconductor 
Chip  Protection  Act  of  1984  and  reached 
certain  conclusions  with  respect  to  the 
administration  of  the  Act.  The  following 
discussion  of  the  issues  considered  by 
the  Office  in  preparing  its  regulations 
covers  generally  the  same  points  raised 
in  its  Notice  of  Inquiry  and  of  Public 
Hearing  (49  FR  39171:  Oct.  4, 1984). 

1.  Registration  form.  Section  90e(c)  of 
the  Act  requires  that  applications  for 
registration  in  the  Copyright  Office  of 
claims  of  protection  in  mask  works  must 
be  made  on  a  form  prescribed  by  the 
Register  of  Copyrights  and  include  "any 
information  regarded  by  the  Register  as 
bearing  upon  the  preparation  or 
identification  of  the  mask  work,  the 
existence  or  duration  of  protection  of 
the  mask  work  *   *   *  or  ownership  of 
the  mask  work." 

In  accordance  with  the  Act,  the 
Copyright  Office  has  adopted  a  form, 
designated  Form  MW,  to  be  used  to 
apply  for  registration  of  claims  in  mask 
works.  As  noted  above,  a  preliminary 
draft  of  this  form  was  made  available 
for  comment  at  the  public  hearing  on 
October  18, 1984.  The  draft  form  has 
been  revised  and  is  currently  being 
printed  in  final  form.  Copies  of  Form 
MW  should  be  available  upon  request 
from  the  Public  Information  Office, 
Copyright  Office,  Library  of  Congress, 
Washington,  D.C.  20559  on  or  about 
December  28. 1984.  The  regulations 
require  the  use  of  an  original  Form  MW 
in  filing  all  applications  for  registration 
of  mask  works  in  the  Copyright  Office 
on  and  after  January  7. 1985. 
Photocopies  of  the  form  will  not  be 
accepted. 

In  its  Notice  of  Inquiry,  the  Copyright 
Office  invited  public  comment  on 
whether,  in  view  of  the  unique  character 
of  mask  works,  "a  more  detailed 
registration  record  (than  that  required 
for  copyrights]  would  be  beneficial  to, 
the  public."  It  specifically  asked: 
"Where  a  prior  work  has  been 
substantially  reproduced  in  a  second 
mask  work,  should  there  be  a  clear 
indication  in  an  application  form  of  the 
portions  reproduced  and  the  new 
material  added?"  49  FR  at  39173.  This 
concern  was  raised  in  light  of  the 
"reverse  engineering"  exception  in 
section  g06(a)  of  the  Act. 

Most  commentators  urged  the 
Copyright  Office  to  follow  generally  its 
experience  in  drafting  existing  forms  for 
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copyright  registration  in  preparing  the 
new  mask  work  form  and  regulations. 
They  were  concerned  that  the  Office 
might  require  an  applicant  to  supply  a 
detailed  description  of  the  nature  and 
scope  of  a  claim,  specifically  identifying 
the  "old"  and  "new"  elements  in  a  mask 
work.  It  was  felt  that,  to  require 
something  more  than  a  general 
statement  of  the  nature  of  the 
contribution  made  in  a  particular  case 
would  be  impractical  and  unduly 
burdensome,  and  might  even  become  a 
"trap  for  the  unwary"  applicant.  There 
was  some  support,  however,  for 
requiring  an  applicant  "to  indicate 
whether  or  not  the  work  is  a  modified 
version  of  a  prior  work,  and  to  identify 
any  such  prior  work." 

In  revising  the  preliminary  draft  form, 
the  Copyright  Office  decided  not  to 
require  a  detailed  dissection  of  the  "old" 
and  "new"  elements  in  a  mask  work. 
Form  MW  does  require  an  applicant  to 
describe  generally  at  space  8  "the  new. 
original  contribution"  for  which 
protection  is  sought.  There  is  recognition 
that,  for  the  most  part,  mask  works 
contain  preexisting  designs  that  are 
common  in  the  semiconductor  industry, 
or  are  designs  which  will  have  been 
previously  registered  for  protection  or 
commercially  exploited.  Consequently 
applicants  are  encouraged  to  describe 
any  previous  mask  work  upon  which  the 
new  work  is  based  in  order  to 
distinguish  the  new  contribution  from 
the  preexisting  material.  The  Copyright 
Office  did  adopt  the  SIA  proposal  that 
the  phrase  "which  is  the  subject  of  this 
application"  be  added  after  "mask 
work"  at  space  5. 

The  Copyright  Office  welcomed  the 
assistance  provided  by  SIA  and  other 
commentators  in  clarifying  several 
provisions  of  the  draft  registration  form. 
Many  suggestions  were  adopted  and 
will  be  reflected  in  Form  MW.  Because 
of  time  constraints,  there  will  not  be  any 
further  opportunity  for  public  comment 
on  the  form  before  it  is  issued  in  final 
form.  As  the  Copyright  Office,  the 
semiconductor  industry  and  the  public 
develop  experience  under  the 
regulations  and  Form  MW.  however, 
there  will  be  occasion  to  revisit  this 
matter  and  to  make  any  necessary 
changes.  The  Office  will  particularly 
monitor  the  standards  or  originality 
developed  for  mask  works  under  the  Act 
to  determine  whether  additional 
information  should  be  required  on  Form 
MW  and  whether  the  Copyright  Office 
should  issue  a  new  regulation  on 
material  not  subject  to  protection  under 
the  Semiconductor  Chip  Protection  Act 
of  1984 


2.  Filing  fee  for  registration  and  fees 
for  other  services.  Under  section  9b8(d) 
of  the  Act.  the  Register  of  Copyrights  is 
authorized  to  "set  reasonable  fees  for 
filing  of  applications  to  register  claims 
of  protection  in  mask  works  under  this 
chapter  (chapter  9|.  and  for  other 
services  relating  to  the  administration  of 
this  chapter  or  the  rights  under  this 
chapter,  taking  into  consideration  the 
cost  of  providing  those  services,  the 
benefits  of  a  public  record,  and  the 
statutory  fee  schedules  under  this  title 
[title  17|."  Although  the  Act  did  not 
specifically  apply  the  copyright  fee 
schedule  in  section  708  of  chapter  7  to 
mask  works,  it  did  not  preclude  the 
application  of  the  same  or  similar  fees, 
and  invited  the  Register  to  consider 
these  fees  in  determining  the  cost  of 
services  relating  to  mask  works. 

In  its  Notice  of  Inquiry,  the  Copyright 
Office  indicated  that,  with  the  exception 
of  the  fee  for  filing  of  an  application  for 
registration,  the  Register  of  Copyrights 
was  inclined  to  establish,  by  regulation, 
that  the  fees  for  copyright  services  set  in 
section  708  of  title  17  U.S.C.  apply, 
where  appropriate,  to  services  rendered 
by  the  Copyright  Office  under  chapter  9. 
For  the  filing  of  an  application  for 
registration  of  a  mask  work  claim, 
however,  the  Office  noted  a  preference 
for  a  fee  of  twenty  dollars  ($20)  in  order 
to  allow  recovery  of  a  higher  percentage 
of  costs. 

No  objection  was  raised  at  the  public 
hearing  or  in  written  comments 
concerning  the  proposed  fee  schedule 
for  services  of  the  Copyright  Office 
relating  to  mask  works.  The  Copyright 
Office  is  issuing  a  regulation  listing  the 
fees  for  filing  of  applications  for 
registration  and  other  services.  The 
filing  fee  for  applications  for  registration 
is  set  at  twenty  dollars  ($20),  and  the 
cost  of  other  services  reflects  the  fees 
established  for  comparable  copyright 
services  in  section  708  of  title  17. 

3.  Application  for  registration,  (a) 
Who  May  Apply.  In  its  Notice  of 
Inquiry,  the  Copyright  Office  announced 
its  intention,  at  that  point,  "to  allow  only 
the  initial  owner  of  all  of  the  exclusive 
rights  in  a  mask  work,  or  a  person  who 
has  obtained  ownership  of  all  rights  in 
the  work  initially  belonging  to  such 
owner,  to  be  identified  in  an  application 
as  the  "claimant"  for  purposes  of 
registration."  In  its  discussion  of  this 
issue,  the  Office  referred  to  the  draft 
definition  of  '"owner"  of  a  mask  work 
then  under  consideration  by  Congress 
where  provision  was  made  for  the 
"author"  of  a  mask  work. 

As  finally  enacted,  section  901(a)  of 
the  Act  no  longer  speaks  of  an  "author" 
and  defines  the  '"owner"  of  a  mask  work 
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as  ""the  person  who  created  the  mask 
work,  the  legal  representative  of  that 
person  if  that  person  is  deceased  or 
under  a  legal  incapacity,  or  a  party  to 
whom  all  the  rights  under  this  chapter 
[chapter  9|  of  such  person  or 
representatives  are  transferred  in 
accordance  with  section  903(b):  except 
that,  in  the  case  of  a  work  made  within 
the  scope  of  a  person's  employment,  the 
owner  is  the  employer  for  whom  the 
person  created  the  mask  work  or  a  party 
to  whom  all  the  rights  under  this  chapter 
of  the  employer  are  transferred  in 
accordance  with  section  903(b).'"  In  light 
of  this  new  definition  of  ""owner."'  the 
Copyright  Office  has  decided,  in  new 
§  2n.4(b)(2)  of  its  regulations,  to  allow 
only  the  "owner  of  the  mask  work,  or 
the  duly  authorized  agent  of  any  such 
owner"  to  apply  for  registration  of  a 
mask  work  claim. 

Further  guidance  on  this  matter  was 
provided  in  the  Explanatory 
Memorandum — Mathias-Leahy 
Amendment  to  S1201  (130  Cong.  Rec. 
S12916.  S12917  (daily  ed.  Oct.  3. 1984) 
(hereafter,  the  Senate  Memorandum)) 
was  expressly  stated  in  the  Senate 
Memorandum  that:  "While  the 
transferee  of  all  rights  under  the  Act  is 
an  owner,  a  licensee  of  all  or  some 
rights  is  not,  a  distinction  recognized  in 
section  903(b).  While  only  an  owner 
(including  a  transferee)  may  register  a 
mask  work  under  section  908,  an 
exclusive  licensee  of  all  rights  is  also 
entitled,  under  section  910(b)(1),  to  bring 
an  infringement  action    *  *  *."A 
document  transferring  less  than  all  of 
the  exclusive  rights  in  a  mask  work,  or 
licensing  all  or  less  than  all  rights  in  the 
work  may  be  recorded  in  the  Copyright 
Office. 

(b)  Intermediate  Forms.  A 
"semiconductor  chip  product"  is  defined 
in  section  901  of  the  Act  as  including 
"the  final  or  intermediate  form  of  any 
product  *   *   *."■  A  mask  work  cannot  be 

.  protected  under  the  Act  until  it  has  been 
fixed  in  such  a  product.  The  question 
arises  whether  it  is  possible  for  an 
application  for  registration  of  a  claim  in 
a  mask  work  to  be  made  for  a  mask 
work  fixed  in  an  intermediate  form  of 
the  product.  Since,  under  section  904(a). 
the  term  of  protection  for  a  mask  work  is 
computed  from  the  date  of  registration 
or  first  commercial  exploitation,  if 
multiple  applications  for  registration 
were  allowed,  different  parts  of  a 
semiconductor  chip  product  fixed  in 
final  form  at  the  same  time  could  be 
protected  for  varying  periods.  In  its 
Notice  of  Inquiry,  the  Copyright  Office 
asked  whether  it  should  encourage  or 
discourage  this  development,  whether 

•  any  safeguards  or  conditions  should  be 
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applied  to  protect  the  public  interest, 
other  than  a  clear  disclosure  of  the  basis 
of  the  claim,  and  what  statements  or 
descriptions  of  the  basis  of  claiming  are 
appropriate  for  mask  works? 

Most  commentators  urged  the 
Copyright  Office  to  register  claims  of 
protection  for  mask  works  Fixed  in 
intermediate  forms  of  semiconductor 
chip  products,  and  any  revisions  of  such 
works  where  the  material  added  is 
sufHciently  original  to  merit  protection 
as  a  new  mask  work.  SIA  noted  that 
"jdjesigning  the  part  of  the  gate  array  or 
ROM  up  to  the  final  interconnection 
stages  involves  considerable  expense 
and  creativity,  of  the  same  kind  as  for 
other  semiconductor  chip  products 
*  *  *.  We  therefore,  urge  that  the 
Copyright  Office  expressly  authorize  the 
registration  of  semifinal  gate  arrays, 
ROMs,  and  similar  intermediate 
products."  SIA  also  discussed  the 
registration  of  "cells"  in  cell  libraries 
and  significant  "modules"  contained  in 
semiconductor  chip  products.  There  was 
concern  that  the  Copyright  Office 
register  claims  in  such  cells  or  modules 
as  original  mask  works.  This  question  is 
related  to  the  issue  of  what  is  a  "basic 
registration."  and  the  Office  position  is 
discussed  in  the  next  point. 

(c)  S/zJij/e  Basic  Registration.  The 
Copyright  Office  understands  that  "gate 
arrays"  (aggregations  of  gates  without 
metal  connections,  which  are  later 
customized  to  the  purchaser's 
specifications  or  by  the  purchaser) 
frequently  comprise  five  or  more  layers 
of  a  final  semiconductor  chip  product. 
They  are  nonfunctioning  intermediate 
forms,  which  are  intended  to  be 
incorporated  in  a  functioning 
semiconductor  chip  product.  "Cells"  or 
"cell  libraries'  (collections  of  counters, 
registers,  oscillators,  and  transistors)  are 
an  even  more  amorphous  concept, 
which  may  refer  to  a  one-transistor 
(  omponent  of  the  chip  or  to  a  collection 
of  functions  comprising  as  much  as  30 
percent  of  the  final  semiconductor  chip 
product. 

While  the  industry  has  made  clear  its 
wish  to  register  mask  works  fixed  in 
gate  arrays,  cells,  and  other 
intermediate  forms,  the  Copyright  Offije 
has  grave  concerns  about  the 
ramifications  of  such  registrations  on 
the  standard  of  originality  and  the 
"reverse  engineering "  limitation  on 
exclusive  rights  and  the  statutory 
damages  provision  of  section  911(c). ' 
First,  with  respect  to  originality,  the 
Copyright  Office  does  not  intend  to 
examine  the  prior  art.  The  Copyright 
Office  will  conduct  a  facial  examination 
of  the  application  and  deposit,  in  light  of 
the  requirements  of  the  statute.  Office 


regulations  and  practices,  and  the  case 
law  as  it  develops.  Since  most  mask 
works  appear  to  result  from  a 
combination  of  previously  existing 
components,  the  Office  generally 
assumes  that  the  nature  of  the  "new 
contribution"  will  be  very  roughly 
analogous  to  a  copyright  claim  in  a 
compilation  of  pre-existing  materials.  To 
the  extent  this  is  true,  attempts  to 
register  mask  works  fixed  in 
intermediate  forms,  which  comprise 
small  "parts"  of  final  semiconductor 
chip  products,  make  it  difficult  to  apply 
any  standard  of  originality  without 
examining  the  prior  art.  While  a  one- 
transistor  cell  may  be  so  unique  that  it  is 
patentable,  it  does  not  seem  possible  to 
determine  originality  of  a  small 
component  when  conducting  a  facial 
examination.  To  illustrate  the  point  with 
a  rough  analogy:  a  cartographic 
representation  of  the  United  Stales  with 
a  few  points  of  interest  identified  for 
each  of  the  50  states  (capital,  principal 
river,  and  largest  city)  is  arguably 
copyrightable  as  a  compilation,  but 
"compilation  authorship"  for  a  single 
state  under  the  same  facts  (selection  of 
three  points  of  interest)  would  be  de 
minimis  and  uncopyrightable. 

Second,  a  principal  feature  of  the  Act. 
and  one  which  has  no  counterpart  in 
copyright  law,  is  the  limitation  on 
exclusive  rights  to  permit  "legitimate" 
reverse  engineering.  Under  section 
906(a),  a  mask  work  may  be  dissected 
and  disassembled  for  purposes  of 
teaching,  analyzing,  or  evaluating  the 
concepts  or  techniques  embodied 
therein,  and  the  results  of  this  "reverse 
engineering"  may  be  incorporated  in  an 
original  mask  work  made  for 
distribution,  without  infringement  of  the 
mask  work  right.  The  two  key  elements 
in  establishing  the  reverse  engineering 
defense  are  that  the  person  invoking  the 
defense  can  show  by  a  "paper  trail "  that 
legitimate  analysis  and  study,  as 
compared  with  direct,  simple  copying 
took  place,  and  that  some  new 
contribution  was  made,  which  resulted 
in  an  original  mask  work.  What  if  the 
person  claiming  the  reverse  engineering 
defense  satisfies  both  of  the  former 
conditions,  but  nevertheless  identically 
copies  a  certain  feature  which  was 
registered  separately  as  a  mask  work 
fixed  in  an  intermediate  form  of  a 
product?  Does  the  reverse  engineering 
defense  fail?  This  point  is  ultimately  for 
the  courts  to  decide.  The  Copyright 
Office  is  concerned,  however,  that  the 
registration  system  may  be  manipulated 
to  make  the  burden  of  establishing  the 
reverse  engineering  defense  greater  than 
that  intended  by  Congress,  and  hence 


frustrate  the  congressional  intent  to 
sanction  legitimate  reverse  engineering. 

Third,  section  911(c)  allows  the  mask 
work  owner  to  elect  statutory  damages 
of  $250,000  maximum  "with  respect  to 
any  one  mask  work  for  which  any  one 
infringer  is  liable  *  *  *."  The  Copyright 
Office  is  concerned  that  registration 
may  be  sought  in  intermediate  form  for 
several  "parts"  of  a  final  semiconductor 
chip  product  in  order  to  increase  the 
potential  award  of  statutory  damages. 
For  example,  if  Company  X  claims 
separate  protection  in  "mask  works" 
fixed  in  intermediate  form  that  comprise 
six  different  "parts"  of  a  final 
semiconductor  chip  product,  and  all 
"parts"  are  later  infringed  by  one  act  of 
unauthorized  reproduction,  distribution, 
or  importation,  a  claim  for  statutory 
damages  may  be  made  of  six  times 
$250,000.  While  the  Act  gives  the  court 
discretion  to  award  an  amount  it 
considers  just,  the  court  may  be  bound 
to  award  statutory  damages  for  each 
separately  registered  mask  work.  Even  if 
the  courts  can  generally  deal  with  this 
problem  by  lowering  the  award  for  each 
work  sufficiently,  the  chilling  effect  on 
competition  of  potentially  great 
statutory  damage  awards  is  a  matter  of 
concern. 

As  an  interim  solution,  pending 
review  in  light  of  experience,  the 
Copyright  Office  has  concluded  that  it 
should  allow  registration  of  certain 
mask  works  fixed  in  intermediate  forms 
of  semiconductor  chip  products,  but  that 
beyond  a  certain  limit,  registration  will 
be  refused  until  the  courts  give  clear 
guidance  about  the  standard  of 
originality.  The  interim  regulation 
provides  that  where  registration  is 
requested  for  a  mask  work  fixed  in  an 
intermediate  form  of  a  semiconductor 
chip  product,  that  fact  shall  be  disclosed 
on  the  application  form  (at  space  2)  and 
the  applicant  aver  whether  the  proferred 
"mask  work"  consists  of  20  percent  or 
more  of  a  final  semiconductor  chip 
product.  If  the  mask  work  comprises 
less  than  20  percent  of  a  final  product, 
the  Office  will  refuse  to  register  the 
work  as  fixed  in  the  intermediate  form 
on  the  ground  that,  absent  an 
examination  of  the  prior  art,  it  must  be 
presumed  that  a  mask  work  comprising 
less  than  20  percent  of  the  final  chip  is 
de  minimis,  and  an  unoriginal 
combination  of  staple  elements, 
commonplace  in  the  semiconductor 
industry.  The  refusal  to  register  may  of 
course  be  tested  in  the  courts  against  a 
purported  infringer,  or  against  the  Office 
itself.  Alternatively,  the  claimant  can 
elect  to  register  the  "entire"  mask  work, 
as  fixed  in  a  final  semiconductor  chip 
product. 
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As  a  preliminary  matt(>r,  Ihe  Office 
believes  some  limit  must  be  placed  on 
registration  for  mask  works  fixed  in 
intermediate  forms  to  avoid  registration 
of  spurious  claims,  and  to  carry  out  the 
congressional  intent  to  sanction 
legitimate  reverse  engineering.  The 
Office  believes  that  the  limit  established 
by  the  regulation  is  reasonable  in  light 
of  the  purposes  of  the  Act.  and  will  not 
significantly,  if  at  all,  hamper  the 
industry's  ability  to  license  gate  arrays, 
cells,  and  other  intermediate  forms.  Gate 
arrays  and  cells  can  be  licensed 
separately,  if  they  have  marketable 
value,  even  though  they  are  registered 
as  part  of  a  "larger"  mask  work  fixed  in 
a  final  semiconductor  chip  product. 

Where  registration  has  been  made  for 
an  earlier  version  of  a  mask  work  fixed 
in  an  intermediate  form  of  a 
semiconductor  chip  product,  SIA 
commented  that  a  second  registration  in 
the  Copyright  Office  for  a  later  version 
of  the  work  "should  confer  mask  work 
rights  only  in  the  registrable  variations 
embodied  in  the  second  mask  work,  or 
in  the  new  ensemble  rather  than  the  old 
parts  as  such,  just  as  copyright  in  a 
derivative  work  confers  rights  only  in 
the  modifications  or  new  ensemble." 

The  Copyright  Office  agrees  that 
registration  in  the  Copyright  Office 
should  only  be  made  for  original  mask 
works.  Certain  mask  work  claims  may 
be  registrable  at  the  time  the  work  is 
fixed  in  an  intermediate  form  of  a 
semiconductor  chip  product;  however,  if 
registration  is  sought  for  the  same 
version  of  the  work  fixed  in  a  final  form 
of  the  product,  a  second  registration 
would  be  limited  to  any  new  original 
elements  added  to  the  earlier  version  of 
the  mask  work.  For  example,  where 
registration  has  been  made  for  a  mask 
work  fixed  in  nine  layers  of  a 
semiconductor  chip  product,  and 
registration  is  sought  for  a  later  version 
of  the  work  consisting  of  twelve  layers, 
the  second  registration  would  cover  only 
the  new  elements  added  to  the  first  nine 
layers  and  any  origin<il  design  material 
in  the  three  new  layers.  Registration 
could  not  be  based  on  merely  trivial 
variations  of  the  previously  registered 
work.  Section  211.4(c)  of  the  Copyright 
Office  regulations  provides,  in  this 
respect,  that:  "As  a  general  rule  only  one 
registration  can  be  made  for  the  same 
version  of  a  mask  work  fixed  in  an 
intermediate  or  final  form  of  any 
semiconductor  chip  product." 

In  drafting  §  211.4  of  its  regulations, 
the  Copyright  Office  considered  whether 
lo  specify  that,  where  registration  has 
been  made  for  a  claim  of  protection  in  a 
mask  work  fixed  in  a  final  form  of  a 
semiconductor  chip  product,  registration 


could  no  longer  be  made  for  any  part  of 
Ihe  work  fixed  in  an  internieuiate  form. 
Since  only  one  registration  for  a  mask 
work  is  generally  permitted  under 
§  211.4(c).  once  registration  is  made  for 
a  particular  mask  work  fixed  in  a  final 
form  of  a  semiconductor  chip  product,  a 
second  registration  could  not  be  made 
for  the  same  version  of  the  work 
whether  fixed  in  an  intermediate  or 
some  other  final  form  of  the  product. 

(d)  Bulk  Registration.  The  Office  has 
been  asked  to  establish  a  "bulk 
registration"  procedure  to  cover  all 
registrable  parts  of  cell  libraries  that 
were  first  commercially  exploited 
between  July  1. 1983  and  the  date  of 
enactment  of  the  Semiconductor  Chip 
Protection  Act  of  1984.  The  Office  does 
not  believe  it  is  authorized  to  permit  the 
filing  of  a  single  application  for  claims  of 
protection  in  multiple  mask  works 
incorporated  in  cell  libraries  first 
commercially  e.xploited  at  different 
times  during  the  transition  period.  The 
term  of  protection  would  be  different  for 
the  1983  and  1984  chips.  In  any  event, 
group  or  bulk  registrations  would  tend 
to  confuse  the  basis  of  claim  and  would 
perhaps  allow  registration  of  unoriginal 
mask  works.  Registration  on  a  single 
application  and  upon  payment  of  a 
singit  registration  fee  can  only  be  made 
in  accordance  with  new  §211.4(d)  of  the 
Copyright  Office  regulations. 

(e)  Section  914  Orders.  With  respect 
lo  the  international  transitional 
provisions  in  section  914  of  the  Act,  the 
Copyright  Office  was  asked  to  provjide. 
by  regulation,  for  the  submission  of] 
applications  for  registration  for  intdcim 
protection  of  mask  works  before  the 
effective  date  of  an  Order  issued 
pursuant  to  that  section.  There  was 
some  concern  that,  if  applications  could 
not  be  processed  before  an  Order  is 
issued,  it  might  result  in  a  delay  before 
registration  could  be  made  even  after 
the  Order  has  issued.  It  was  noted  that 
applicants  could  encounter  special 
difficulties  where  an  Order  protects 
retroactively  mask  works  first 
commercially  exploited  on  and  after  July 
1. 1983  and  before  November  8, 1984  (the 
date  of  enactment). 

To  alleviate  any  potential  problems  or 
delays  that  foreign  applicants  may 
experience  when  claiming  protection 
undor  an  Order  issued  pursuant  to 
section  914  of  title  17  U.S.C,  the 
Copyright  Office  has  decided  to  allow 
such  persons  to  file  applications  for 
registration  before  the  effective  date  of 
an  Order  extending  protection.  The 
application  will  be  examined  to  the 
extent  possible  and  held  pending 
issuance  of  an  Order,  provided  that  a 
request  for  such  issuance  has  been  filed 


with  the  Secretary  of  Commerce  and  the 
Order  is  issued  before  July  1. 1985.  No 
certificate  of  registration  will  be  issued, 
however,  and  a  registration  will  not  be 
effective,  until  the  effective  date  of  the 
relevant  Order. 

A  similar  rule  would  apply  where  the 
section  914  Order  pertains  to  mask 
works  first  commercially  exploited  on  or 
after  November  8. 1984.  The  Office  will 
accept  and  process  applications  whose 
eligibility  is  dependent  on  issuance  of 
an  Order,  provided  a  petition  is  pending 
and  the  Order  is  later  issued  no  more 
than  two  years  after  the  first  commercial 
exploitation  of  the  particular  mask 
work.  While  the  Office  recognizes  that 
the  Secretary  of  Commerce  has  the 
general  discretion  to  specify  an  effective 
date  for  the  Order  as  early  as  the  date 
the  petition  was  received,  the  Office 
does  not  believe  that  Congress  intended 
that  discretion  to  be  applied  in  a  way 
that  waives  the  July  1, 1985  deadline  for 
pre-  November  8, 1984  chips,  or  the  two 
year  deadline  from  first  commercial 
exploitation  for  all  other  chips.  The 
nearly  8  month  period  between 
November  8, 1984  and  July  1, 1985  seems 
sufficient  for  foreign  claimants  lo 
petition  the  Secretary  and  for  the 
Secretary  to  act,  if  only  on  a  provisional 
basis,  on  the  petitions.  A  contrary 
interpretation  would  create  public 
uncertainty  about  which  chips  are 
protected  and  which  are  in  the  public 
domain,  insofar  as  federal  protection  is 
concerned. 

The  status  of  applications  for 
registration  of  mask  works  eligible  only 
pursuant  to  a  section  914  Order  and  that 
are  pending  in  the  Copyright  Office 
when  an  Order  extending  such 
protection  is  terminated  or  allowed  to 
expire,  was  also  questioned.  The 
Copyright  Office  has  concluded  that,  in 
such  cases,  registration  may  be  made 
provided  that  an  application,  deposit, 
and  fee  in  acceptable  form  have  been 
received  in  the  Office  before  termination 
or  expiration  of  the  relevant  Order. 

(f)  Ownership  and  Eligiblity.  In  one  of 
the  unusual  features  of  the  Act.  section 
902(a)(1)(A)  provides  that  a  mask  work 
is  eligible  for  protection  based  on  the 
criterion  of  ownership  of  the  mask  work 
at  the  time  protection  commences  (i.e.. 
the  date  of  registration,  or  the  date  of 
first  commercial  exploitation,  which 
ever  occurs  first).  Persons  who  are 
stateless  and  United  States  citizens  and 
domiciliaries  who  are  owners  are 
eligible  under  this  provision.  Foreign 
owners  may  become  eligible  in  their 
own  right,  if  the  country  of  which  the 
owner  is  a  citizen,  domiciliary  or 
sovereign  authority  is  a  party  to  a 
multilateral  or  bilateral  treaty  with  the 
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United  Slates  which  protects  mask 
works.  At  present,  no  such  multilateral 
treaty  appears  to  exist.  (In  adopting  this 
sui  generis  law.  the  United  States  has 
taken  the  position  that  the  Universal 
Copyright  Convention  does  not  require 
members  to  protect  mask  works.)  No 
bilateral  agreements  have  been 
concluded. 

Since  ownership  can  be  transferred, 
however,  the  question  has  arisen 
whether  an  exclusive  licensee  of  all 
rights  in  the  United  States  is  an  "owner" 
for  purposes  of  satisfying  the  eligibility 
condition  of  section  902(a)(1)(A).  For 
example,  if  the  initial  owner  is  an 
ineligible  foreigner,  will  a  transfer  of  "all 
mask  work  rights  in  the  United  States" 
to  a  United  States  person  (either  a 
subsidiary,  parent  company,  or 
stranger),  before  first  commercial 
exploitation  anywhere  make  the  mask 
work  eligible?  Is  the  conveyance 
properly  characterized  as  a  "transfer"  or 
is  it  a  "license."  where  only  U.S.  rights 
are  conveyed?  The  Act  seems  to  make  a 
distinction  between  'the  owner  of  a 
mask  work  protected  under  this 
chapter"  and  "the  exclusive  licensee  of 
all  rights  under  this  chapter."  Section 
910(b)  uses  these  phrases  in  the 
disjunctive,  in  providing  that  either  may 
institute  an  action  for  infringement. 
However,  only  the  "owner  of  a  mask 
work"  may  apply  for  registration  of 
claims  to  mask  work  protection.  The 
Senate  Memorandum  also  suggests  that 
the  two  concepts  are  different. 

The  Semiconductor  Chip  Protection 
Act  seems  to  follow  the  patent  law 
concept  of  indivisibility  of  ownership 
and  the  similar  concept  of  the  copyright 
statute  under  the  Act  of  1909  (in  effect 
until  December  31, 1977).  It  appears  that 
there  is  an  owner  (including  joint 
owners)  of  a  given  mask  work,  and 
ownership  (as  compared  to  an  exclusive 
license)  is  conveyed  only  by  a  transfer 
of  all  mask  work  rights.  If  some  rights 
are  withheld,  even  though  they  would  be 
conforced  outside  the  United  States,  for 
example,  the  conveyance  would  seem  to 
be  a  license  rather  than  a  transfer  of 
ownership.  This  analysis  does  not  lead 
to  extraterritorial  application  of  United 
States  law.  No  foreign  court  would  be 
required  to  apply  United  States  law  to 
enforce  rights  in  mask  works.  As  a 
property  right,  mask  work  rights 
however  would  seem  to  be  subject  to 
conveyance  by  contract  law.  either  as 
existing  or  contingent  rights. 

The  question  is  important.  The  criteria 
for  eligibility  allow  foreign  owners  to 
claim  the  protection  of  United  States 
law  by  first  commercial  exploitation  in 
this  country'.  Did  Congress  also  intend 
that,  by  a  conveyance  of  United  States 


rights  alone,  mask  works  created  by 
foreigners  would  be  eligible  to  claim 
mask  work  protection?  If  the  ownership 
criterion  of  section  902(a)(1)(A)  includes 
licensees  of  United  States  rights,  it 
would  be  fairly  simple  for  a  foreign 
owner  to  retain  all  rights  outside  the 
United  States,  and  license  a  subsidiary, 
parent,  or  third  party  to  claim  rights  in 
the  United  States  before  first 
commercial  exploitation.  In  some  cases, 
the  conveyance  might  constitute  a 
license  of  United  States  rights  without 
further  qualifications;  in  other  cases,  the 
conveyance  might  purport  to  require  a 
license-back  to  the  original  foreign 
owner. 

Congress  established  a  unique 
transitional  procedure  in  section  914 
apparently  because  it  believed  the 
general  eligiblity  criteria  would 
foreclose  registration  of  most  foreign- 
owned  chips.  An  overbroad 
interpretation  of  the  general  eligibility 
criteria  will  largely,  if  not  completely, 
eliminate  the  incentive  to  seek  section 
914  Orders  or  bilateral  agreements.  The 
United  States  would  in  effect  offer 
unilateral  protection  for  mask  works 
with  no  assurance  of  protection  for 
United  States  mask  works  in  foreign 
countries. 

The  Copyright  Office  invites  Comment 
specifically  on  the  meaning  of 
ownership  for  purposes  of  section  902 
eligibility,  since  this  question  was  not 
mentioned  in  our  Notice  of  Inquiry.  As 
an  interim  matter,  the  Copyright  Office 
has  concluded  that  Congress  has  made  a 
distinction  between  "owners  of  mask 
works"  and  "exclusive  licensees  of  all 
rights."  The  former  may  claim  protection 
by  registration,  but  the  latter  cannot. 
Since  a  conveyance  of  "all  mask  work 
rights  in  the  United  States"  seems  to  be 
a  license  rather  than  a  transfer  of 
ownership,  the  Office  concludes  that, 
absent  a  bilateral  or  multilateral  treaty 
basis  for  protection,  foreign  mask  works 
can  be  made  eligible  only  by  (1)  first 
commercial  exploitation  in  the  United 
States.  (2)  by  issuance  of  a  section  914 
Order,  or  (3)  by  a  transfer  from  the 
initial  foreign  owner  of  the  totality  of 
rights  in  the  mask  work  to  an  eligible 
national  or  domiciliary.  For  eligibility 
purposes,  a  conveyance  of  "all  mask 
work  rights  in  the  United  States"  would 
seem  to  be  a  license  and  not  a  transfer 
of  ownership  in  the  mask  work  and 
therefore,  the  mask  work  would  not  be 
eligible  for  registration. 

(g)  Supplemental  Filings.  At  the  public 
hearing  there  was  some  consideration 
given  to  whether  the  Copyright  Office 
should  establish  procedures  similar  tu 
those  established  in  the  case  of 
copyright  registrations  for  the  correction 


or  amplification  of  a  record  of  a 
completed  mask  work  registration. 
Section  408(d)  of  the  Copyright  Act  of 
1976  authorized  the  Register  of 
Copyrights  "to  establish,  by  regulation, 
formal  procedures  for  the  filing  of  an 
application  for  supplementary 
registration,  to  correct  an  error  in  a 
copyright  registration  or  to  amplify  the 
information  given  in  a  registration." 

Since  registration  in  the  Copyright 
Office  of  a  claim  of  protection  in  a  mask 
work  is  a  condition  of  protection  under 
the  Semiconductor  Chip  Protection  Act 
of  1984.  and  the  Act  does  not  require  the 
Office  to  make  provision  for 
supplemental  registrations,  the 
Copyright  Office  concluded  that,  with 
the  exception  of  its  own  errors  or 
omissions,  no  procedures  for 
supplemental  registrations  should  be 
established  for  the  correction  or 
amplification  of  the  information 
contained  in  the  record  of  a  completed 
registration.  This  decision  is  reflected  in 
section  211.4(0  of  its  regulations.  A 
document  purporting  to  correct  or 
amplify  information  in  a  registration 
record  may  be  recorded  in  the  Copyright 
Office  under  section  903  of  the  Act.  The 
Copyright  Office  takes  no  position  on 
the  value  of  any  such  recordation. 
Claimants  should  take  care  to  submit 
full  and  correct  information  in  the  first 
application. 

4.  Deposit  of  identifying  material. 
Section  908(d)  of  the  Act  authorizes  the 
Register  of  Copyrights  to  "specify  the 
identifying  material  to  be  deposited  in 
connection  with  the  claim  for 
registration."  Although  there  is  no 
further  guidance  in  the  Act  on  the  nature 
of  the  "identifying  material,"  there  was 
some  congressional  concern  expressed 
that  the  Copyright  Office  not  require 
deposit  of  material  that  might  disclose 
trade  secrets.  In  an  explanatory 
memorandum  inserted  in  the 
Congressional  Record  by  the  Hon. 
Robert  W.  Kastenmeier,  the  Copyright 
Office  was  advised  that:  "Applicants 
should  not,  of  course,  be  required  to 
deposit  material  that  would  disclose 
trade  secrets  or  would  facilitate 
domestic  or  foreign  chip  piracy:  it  is 
anticipated  that  the  Copyright  Office's 
implementing  regulations  should  reflect 
this  principle  to  the  greatest  extent 
possible,  while  keeping  in  mind  the 
necessity  of  benefitting  the  public  by 
keeping  a  public  record.^ 


'  Explanatory  Menwrandum  of  I  fie  Senate 
Amendment  to  H.R.  6163.  as  Considered  by  the 
House  of  Representatives,  130  Cong.  Hec.  E  4432.  F. 
44.13  (daily  ed.  Oct.  10. 1964);  See  also  Explanatory 
Memcrandum — MalhiasLeahy  Amendment  to  S. 
1201.  1,10  Conn  "«    S  12916.  S  12918  (daily  ed.  Oct 
;i.  1984) 
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Af  Ihe  public  hearing  on  October  18. 
1984.  consideration  was  given  to  the 
purpose  of  requiring  idt>ntifying 
material.  It  was  asked  whether  the 
material  would  be  useful  in  an 
infringement  action:  (1)  To  show  clearly 
Ihe  basis  of  a  mask  work  claim  at  the 
lime  of  registration;  or  (2)  merely  to 
indicate  that  something  existed.  There 
was  general  agreement  that  the  first 
purpose  was  acceptable  as  long  as  it  did 
not  create  serious  business  problems. 
The  representatives  of  the 
Semiconductor  Industry  Association 
(SIA)  thought  the  deposited  material 
should  disclose  the  mask  work  on  the 
date  of  registration  and  not  what  an 
applicant  might  allege  at  a  later  point, 
perhaps  after  the  changing  his  or  hor 
mind  about  the  nature  of  the  claim. 

SIA  in  its  oral  testimony  and  written 
comments  recommended  that  the 
Copyright  Office  allow  the  submission 
of  any  of  the  following  identifying 
material  for  deposit  purposes: 

(1)  Sets  of  approximutely  B'/2  X  11 
inch  plastic  overlay  sheets  (typically 
made  of  acetate  materfal).  or 
photocopies  thereof; 

(2)  drawings  of  a  mdsk  work  fixed  in  a 
semiconductor  chip  product,  either  in 
composite  form  on  a  single  sheet  or  on 
separate  sheets,  plottod  on  about  BVi  X 
11  inch  |Myiar|  plastic  sheets  of 
approximately  20  to  30  times  the  actual 
size  of  a  chip  or  die; 

(3)  a  photograph  of  the  chip,  magnified 
to  about  20  to  30  limes  actual  size; 

(4)  a  printout  of  Ihe  design/layout 
data,  together  with  a  f»?w  selected 
overlays;  or  ! 

(5)  a  reproduction  o|  Ihe  mask  work 
fixed  in  a  semiconductor  chip  product, 
/>..  the  chip  or  die  ilself. 

SIA  urged  Ihe  Copyright  Office  to  be 
flexible  in  its  deposit  itequiremenls 
since,  in  its  opinion,  "ihere  is  no  uniform 
or  standard  process  within  Ihe 
semiconduclor  indusli^  for  preparing 
ina.sk  works  or  for  manufacturing  chips 
biised  upon  ihe  prepared  mask  works." 
SIA  noted  th.it.  absent  uniformity. 
■  iiiterniftiMS  for  identifying  material 
must  be  available." 

SIA  rind  Glher  comnientators  thought 
Ihiit  any  identifying  material  deposited 
should  rii  '.rly  identify  Ihe  mask  work 
for  whii.il  protection  vias  claimed,  while 
not  divulging  any  trad|B  secret  or  other 
sensitive  information.  To  accomplish 
this  task.  SIA  asked  tlje  Copyright 
Office  lo  establish  optjional  deposit 
requirements.  It  suggeb'ed  two  specific 
options:  (1)  Int  (>;np!pl$  nHi.-;fi  work 
iiracriptions — this  woiiid  be 
accomplished  "by  leaving  out  the 
description  of  entire  Uycrs.  such  as  ihe 
ion  implant  lavers.  or  by  blocking  out' 


(similar  to  the  approach  used  for  source 
code)  the  sensitive  material  by 
submitting,  for  example,  only  "stripes' 
from  each  layer;"  and  (2)  secured 
drposits— except  for  identifying 
material,  such  a  deposit  would  not  be 
left  with  the  Copyright  Office  and  would 
not  generally  be  accessible  to  the  public 
for  inspection. 

Although  in  its  Notice  of  Inquiry  the 
Copyright  Office  concurred  in  the  view 
expressed  in  a  report  of  the  Senate 
Committee  on  the  Judiciary  that 
"deposit  of  chips  in  the  Library  of 
Congress  would  serve  no  useful 
purpose"  (i.e.,  no  useful  library  purpose), 
S.  Rep.  No.  98-425,  98th  Cong..  2d  Sess. 
19  (1984).  it  became  apparent  during  the 
public  hearing  that  the  chip  or  die  itself 
was  the  best  reproduction  of  the  mask 
work  to  require  for  deposit  purposes  in 
the  Copyright  Office.  In  comments 
submitted  following  the  hearing  SIA 
cautioned,  however,  that,  if  the  chip  or 
die  were  the  only  deposit  permitted,  it 
might  preclude  a  manufacturer  from 
registering  prior  to  commercial 
exploitation.  Captive  manufacturers 
were  particularly  concerned  that  a  chip 
or  die  "might  include  such  valuable 
information  and  be  so  expensive  that 
public  deposit  even  after  commercial 
exploitation  would  be  unadvisable." 

After  reviewing  the  comments  and 
testimony  received  in  this  regulatory 
proceeding,  the  Congressional  Record 
and  Ihe  Act  ilself,  Ihe  Copyright  Office 
concluded  that  its  deposit  requirements 
under  section  908(d)  of  the 
Semiconduf  tor  Chip  Protection  Act  of 
1984,  Pub.L.  98-620.  should  generally 
allow  for  optional  deposit  of  identifying 
material  in  order  to  preserve  trade 
secrets  and  other  sen^'i'vp  information, 
provided  that  the  public  record 
(archival)  purpose  and  examining  needs 
are  also  satisfied.  The  Office  divided  its 
regulations  into  two  general  categories 
depending  on  whether  a  mask  work 
fixed  in  a  semiconductor  chip  product 
was  commercially  exploited. 

For  all  commercially  exploited  mask 
works,  the  Copyright  Office  requires,  in 
new  §  211.5(b)  of  its  regulations,  the 
deposit  of  "four  reproductions  of  the 
mask  work  fixed  in  the  form  of  the 
semiconduclor  chip  product  in  which  it 
was  first  commercially  exploited."  The 
Office  decided  to  require  four  chips  or 
dies,  since  it  understood  that,  in  the 
context  of  an  action  for  infringement,  a 
chip  may  be  dissected  for  evidentiary 
purposes,  and  thereby  destroyed.  Where 
a  chip  is  furnished  to  a  court  in  the  first 
instance,  three  additonal  reproductions 
of  the  mask  work  would  remain  in  the 
files  of  the  Copyright  Office  lo  be  used 
in  the  event  of  other  infringement 
actions  invoK  ing  the  same  work.  Sin(;e 


Copyright  Office  examiners  will  riot  be 
able  to  examine  facially  the  deposited 
chips  or  dies,  however,  the  Office 
provides  in  §  211.5(b)(1)  that  Ihe  four 
reproductions  of  Ihe  mask  work  be 
accompanied  by  visually  perceptible 
representations  of  the  mask  work 
consisting  of  sets  comprising  all  layers 
of  Ihe  mask  work  in  Ihe  form  of  either 
plastic  overlays,  composite  plots,  or 
photographs.  To  minimize  the  risk  of 
divulging  trade  secrets.  Ihe  Office 
allows  applicants  to  withhold  one  of 
two  layers  of  the  "visually  perceptible 
representation"  containing  sensitive 
material,  and  permits  the  deposited 
material  for  the  remaining  layers  to  be 
produced  at  20  to  30  times  magnification 
of  Ihe  actual  size  of  the  mask  work. 
Apparently,  at  that  magnification,  the 
danger  of  divulging  trade  secrets  is 
reduced,  but  not  eliminated.  Finally, 
where  one  or  two  layers  are  withheld 
under  claim  of  trade  secrecy,  the 
applicant  shall  in  addition  deposit 
"identifying  portions"  of  the  affected 
layers,  consisting  of  a  printout  of  the 
mask  work  design  data  pertaining  lo 
each  withheld  layer,  reproduced  in 
microform.;  the  sensitive  material  may 
be  blocked  out  or  stripped  from  the 
deposited  material. 

In  Ihe  case  of  mask  works  that  have 
not  been  commercially  exploited,  the 
Copyright  Office  does  not  require  Ihe 
deposit  of  Ihe  chip  or  die.  For  the 
interim,  Ihe  Office  has  accommodated 
Ihe  need  expressed  by  SIA  and  olher 
representatives  of  the  semiconductor 
industry  to  all  alternative  deposits  lo 
preserve  trade  secrets  and  to  reduce  any 
expense  involved  in  complying  with  the 
deposit  requirements.  In  §  211.5(b)(2)  of 
its  regulations,  Ihe  Copyright  Office 
generally  requires  the  deposit  of  a 
visually  perceptible  representation  of  a 
mask  work  that  has  not  been 
commercially  exploited,  consisting  of 
either  sets  of  plastic  coloY  overlay 
sheets  or  composite  plots  of  each  layer. 
Where  an  applicant  wishes  to  withhold 
overlays  or  plots  relating  to  certain 
layers  of  a  chip  in  which  trade  secret 
protection  is  asserted,  including  all 
layers  in  some  cases,  the  interim 
regulations  allow  the  withholding  of  this 
material;  however,  an  applicant  must 
submit  specific  identifying  portions  (as 
discussed  above)  in  lieu  of  the  layers  of 
the  mask  work. 

Since  the  Register  of  Copyrights 
anticipates  that  applicants  may  be  faced 
initially  with  unique  difficulties  in 
complying  with  the  deposit  requirements 
in  §  211.5  of  Ihe  regulations,  the  Register 
decided  to  establish  a  procedure  for 
special  relief.  The  request  should  stale 
reasons  for  a  favorable  response  and 
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should  propose  alternative  deposit 
material.  Eventually,  it  may  be 
necessary  to  set  a  fee  for  this  service; 
however,  until  more  experience  is 
developed  in  administering  the  deposit 
regulations,  requests  for  special  relief 
will  be  processed  free  of  charge.  There 
will  also  be  no  charge,  at  this  time,  fur 
the  retention  of  deposited  material  in 
accordance  with  $  211.5(e)(2)  of  the 
regulations. 

The  Office  in  these  interim  regulations 
has  accommodated  industry  concerns 
about  unnecessary  public  disclosure  of 
trade  secrecy.  We  view  these 
regulations  as  experimental  and  will 
closely  monitor  the  experience  under  the 
Act  to  assure  that  sufficient  disclosure 
of  the  mask  work  is  made  on  the  public 
record.  If  necessary,  additional 
disclosure  requirements  will  be 
imposed. 

5.  Mask  work  notice,  (a)  Affixation 
and  Location.  Section  909(a)  of  title  17 
U.S.C.  authorizes  the  Register  of 
Copyrights  to  prescribe,  by  regulation, 
"specific  methods  of  affixation  and 
placement  of  notice"  for  purposes  of 
that  section.  It  is  provided,  however, 
that  "these  specifications  shall  not  be 
considered  exhaustive."  Unlike  the 
copyright  law,  the  mask  work  notice  is 
not  a  condition  of  protection,  but 
constitutes  "prima  facie  evidence  of 
notice  of  protection." 

In  its  Notice  of  Inquiry,  the  Copyright 
Office  asked  whether  the  general 
standard  applied  to  the  copyright  notice 
in  S  2(n.20(c)(l)  of  37  CFR  should  also 
be  applied  to  the  mask  work  notice.*  It 
noted  that,  in  applying  this  standard  to 
mask  works,  the  acceptability  of  a 
notice  would  vary  depending  upon  the 
nature  of  the  material  object  in  which 
the  work  was  fixed.  Although  a  mask 
work  must  be  fixed  in  a  semiconductor 
chip  product  to  secure  protection  under 
section  902(a)  of  the  Act.  the  work  might 
later  be  infringed  in  a  different  form. 

SIA  urged  the  Copyright  Office  to 
specify,  by  regulation,  methods  of 
affixation  and  placement  of  the  mask 
notice  on  semiconductor  chip  products: 
the  requirements  could  later  be 
expanded  to  include  other  forms  such  as 
magnetic  tapes  or  disks.  They  asked  the 
Office  not  to  make  any  special  provision 
for  the  situation  where  a  notice  is  placed 
on  either  the  container  for  a  chip  or  the 
chip  itself  and  the  work  is  later  inserted 
in  the  ignition  of  an  automobile  or  some 
other  product.  There  was  concern  that,  if 


*  Section  201  20(cMl )  provides  Ihal  "Ihe 
acceptability  of  a  notice  depends  upon  its  tieiiifi 
permdnenlly  legible  to  an  ordinary  user  of  the  work 
under  normal  conditions  of  use.  and  affixed  to  Ihe 
copies  in  such  manner  and  position  that,  when 
affixed,  it  is  not  concealed  from  view  upon 
reasonable  examination."  ,17  Cm  :fn.2n(r)(l]  H**W| 


the  words  "concealed  from  view"  in  the 
general  copyright  standard  were  applied 
to  a  mask  work  notice  in  such  a  case, 
the  notice  would  not  be  acceptable. 

In  setting  a  general  standard  of 
acceptability  for  a  mask  work  notice  in 
§  211.6(a)  of  its  regulations,  the 
Copyright  Office  requires  generally  that 
a  mask  work  notice  be  legible  under 
normal  conditions  of  use.  and  "affixed 
in  such  manner  and  position  that,  when 
affixed,  it  may  be  viewed  upon 
reasonable  examination."  No  reference 
is  made  to  "ordinary  user"  or 
"concealed  from  view."  The  Office 
agreed  with  SIA  that  this  language 
should  not  apply  in  the  case  of  a  mask 
work  notice. 

The  Copyright  Office  deeided  to 
follow  the  recommendations  of  SIA  on 
the  acceptable  locations  for  the 
affixation  and  placement  of  a  mask 
work  notice  fixed  in  a  semiconductor 
chip  product.  Although  it  may  become 
necessary  to  prescribe  methods  of 
affixation  and  placement  of  a  notice 
where  mask  works  are  fixed  in  other 
forms,  the  Office  did  not  think  such  a 
provision  was  required  at  this  time. 

(b)  Combined  Copyright  and  Mask 
Work  Notice.  SIA  asked  that  the 
Copyright  Office  by  regulation 
specifically  authorize  use  of  a  combined 
copyright  and  mask  work  form  of  notice 
on  semiconductor  chip  products  in  the 
case  where  one  entity  is  the  mask  work 
owner  and  the  owner  of  copyright  in 
copyrightable  subject  matter  embodied 
in  a  chip  product. 

The  Copyright  Office  declines  to 
adopt  this  suggestion  because  of 
concerns  about  possible  confusion 
between  copyright  and  mask  work 
protection  and  doubts  about  the  number 
of  instances  in  which  both  claims  can 
properly  be  made  by  one  entity  in 
different  aspects  of  a  semiconductor 
chip  product.  Of  course,  the  Copyright 
Office  does  not  have  the  authority  to 
prohibit  use  of  a  combined  notice,  if  the 
claimant  believes  such  a  notice  satisfies 
the  separate  requirements  of  the 
Copyright  Act  and  the  Semiconductor 
Chip  Protection  Act. 

(c)  Form  of  Notice.  This  regulation  is 
issued  before  the  official  public  law 
print  of  the  Semiconductor  Chip 
Protection  Act  is  available.  In  specifying 
the  form  of  the  mask  work  notice,  the 
Office  has  followed  the  form  of  the 
notice  in  H.R.  6163  as  it  was  passed  by 
the  Mouse  of  Representatives  on 
Octobers  1984. 

6.  Recordation.  Section  903(c) 
provides  that  "|a|ny  document 
pertaining  to  a  mask  work  may  be 
recorded  in  the  Copyright  Office  if  the 
document  filed  for  recordation  bears  the 


actual  signature  of  the  person  who 
executed  it.  or  if  it  is  accompanied  by  a 
sworn  or  official  certification  that  it  is  a 
true  copy  of  the  original,  signed 
document."  Since  this  language  tracks 
the  language  of  the  comparable 
provision  in  the  Copyright  Act.  the 
Office  in  these  regulations  has  simply 
provided  that  the  existing  copyright 
regulation.  37  CW.  201.4.  shall  also 
apply,  as  appropriate,  to  recordation  of 
mask  work  documents. 

As  a  preliminary  matter,  the  Office 
believes  that  documents  pertaining  to 
mask  works  should  be  recorded  even  if 
executed  before  registration  or  first 
commercial  exploitation.  The  document 
would  cover  any  inchoate  or  contingent 
rights.  The  Office  is  not  inclined 
however  to  record  documents  relating  to 
mask  works  commercially  exploited 
before  July  1. 1983,  since  no  inchoate  or 
contingent  mask  work  rights  would 
seem  to  exist.  We  have  not  however 
issued  specific  regulations,  and  invite 
public  comment  on  both  points. 

7.  Publication  of  registrations  and 
other  actions  taken  by  the  Copyright 
Office.  Most  commentators  urged  the 
Copyright  Office  not  to  reproduce  and 
publish  the  complete  record  of  a 
registration,  including  any  forms  and 
identifying  material.  It  was  felt  that  the 
costs  involved  were  not  justified. 

In  light  of  the  comments  received,  and 
its  own  experience  in  administering  the 
copyright  law.  the  Copyright  Office 
decided  generally  to  handle  any 
information  or  materials  submitted 
under  the  Semiconductor  Chip 
Protection  Act  of  1984  in  the  same  way 
it  processes  copyright  information  and 
deposits.  It  concluded  that  a  new 
regulation  specifying  different 
procedures  for  mask  works  was  not 
required. 

8.  Interim  Effect  and  Regulatory 
Flexibility  Act  Statement.  These 
regulations  are  issued  on  an  emergency 
basis  and  given  interim  effect  since  the 
60-day  period  between  enactment  and 
implementation  of  the  registration- 
recordation  provisions  has  not  been 
sufficient  to  give  notice  of  a  hearing, 
conduct  a  hearing,  evaluate  the 
comments,  and  issue  proposed 
regulations  with  a  30-day  comment 
period  and  subsequent  evaluation  of  the 
comments.  The  Office  does  invite  public 
comments  before  the  regulations  are 
made  final. 

With  respect  to  the  Regulatory 
Flexibility  Act.  the  Copyright  Office 
takes  the  position  this  Act  does  not 
apply  to  Copyright  Office  rulemaking. 
The  Copyright  Office  is  a  department  of 
the  Library  of  Congress  and  is  part  of 
the  legislative  branch.  Neither  Ihe 
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Libriiry  of  Congress  nor  the  Copyright 
Office  is  an  "agency"  within  the 
meaning  of  the  Administrative 
Procedure  Act  of  ]une  11. 1946.  as 
amended  (title  5,  Chapter  5  of  the  U.S. 
Code.  Subchapter  II  and  Chapter  7).  The 
Regulatory  Flexibility  Act  consequently 
does  not  apply  to  the  Copyright  Office 
since  that  Act  affects  only  those  entities 
of  the  Federal  Government  that  are 
agencies  as  defined  in  the 
Administrative  Procedure  Act.' 

Alternatively,  if  it  is  later  determined 
by  a  court  of  competent  jurisdiction  that 
the  Copyright  Office  is  an  "agency" 
subject  to  the  Regulatory  Flexibility  Act. 
the  Register  of  Copyrights  has 
determined  that  this  interim  regulation 
will  have  no  significant  impact  on  small 
businesses. 

List  of  Subjects  in  37  CFR  Part  211 

Mask  works.  Semiconductor  chip 
products.  I  , 

Interim  Regulations 

In  consideration  of  the  foregoing. 
Chapter  II  of  37  CFR  is  amended  in  the 
manner  set  forth  below. 

PARTS  205-210— (RESERVED!     ' 

1.  Parts  205-210  are  reserved. 

2.  A  new  Part  211  Is  added  to  37  CFR 
Ch.  II  as  follows: 

PART  21 1— MASK  WORK 
PROTECTION 


Sec. 

211.1  GenerdI  provisions. 

211.2  Recordation  dotuments  pertaining  to 
mask  work^. 

211.3  Mask  work  feeg. 

211.4  Registration  of  claims  of  protection  in 
mask  works. 

211.5  Deposit  of  identifying  material. 

211.6  Methods  of  affixation  and  placement 
of  mask  work  notice. 

Authority:  17  L'.S.C.-f702:  906. 

§  211.1    General  provisions. 

(a)  Mail  and  other  communications 
with  the  Copyright  Office  concerning  the 
Semiconductor  Chip  Protection  Act  of 
1984.  Pub.  L.  9&-620,  chapter  9  of  Title  17 
U.S.C.  shall  be  addressed  to:  Library  of 
Congress,  Department  MVV, 
Washington.  D.C.  2054O. 


'  1  he  Copyriijhl  Office  »\  .is  not  subjfli;!  to  ilie 
Adminislrative  Procedura  Act  Ijefore  13T8.  and  it  is 
now  subject  to  it  only  in  4re.ii  specified  by  section 
701(1>).  of  the  Copyright  Ai:t  (i.e..  "all  actions  taken 
by  the  Register  of  Copyrifht*  under  this  title  |17|." 
except  with  respect  to  th<  making  of  copi.^s  of 
copyright  deposits).  1 17  LlS  C.  70(i(b)l.  Ihe 
Copyrighl  Ai:t  does  not  nwke  the  Office  an 
"agenry"  as  defined  in  the  Administrative 
Procedure  Act.  For  example,  personnel  ai.tions 
taken  by  the  Office  an  n^t  subject  to  AP.\-fOIA 
re<]uin?ments. 


(b)  Section  201.2  of  this  chapter  January  7. 1985.  Copies  of  the  form  are 
relating  to  the  information  given  by  the  available  free  upon  request  to  the  Public 
Copyright  Office,  and  Parts  203  and  204  Information  Office.  U.S.  Copyright 

of  this  chapter  pertaining  to  the  Freedom  Office.  Library  of  Congress.  Washington, 

of  Information  Act  and  the  Privacy  Act.  D.C.  20559.  Applications  submitted 

shall  apply,  where  appropriate,  to  the  before  January  7. 1985  will  be  held  and 

administration  by  the  Copyright  Office  dated  January  7. 1985. 
of  the  Semiconductor  Chip  Protection  (2)  An  application  for  registration  of  a 

Act  of  1984,  Pub.  L.  98-620.  mask  work  claim  may  be  submitted  by 

(c)  For  purposes  of  this  part,  the  terms  t^g  owner  of  the  mask  work,  or  the  duly 
"semiconductor  chip  product,"  "musk  authorized  agent  of  any  such  owner, 
work."  "fixed."  "commercially  jjj  jj,g  o^ner  of  a  mask  work  includes 
exploited."  and  "owner."  shall  have  the  ^  pg^,y  ^^^^  j,ag  obtained  the  transfer  of 
meanings  set  forth  in  section  901  of  Title  .^^^  ^j  ,jjg  exclusive  rights  in  the  work. 

17  U.S.C.  ijut  (jogg  not  include  the  transferee  of 

§  21 1.2    Recordation  of  documents  less  than  all  of  the  exclusive  rights  or 

pertaining  to  mask  worits.  the  licensee  of  all  or  less  than  all  of 

The  conditions  prescribed  in  §201.4  of  these  rights, 
this  chapter  for  recordation  of  transfers  (ii)  For  purposes  of  eligibility  to  claim 

of  copyright  ownership  and  other  mask  work  protection  pursuant  to 

documents  pertaining  to  copyright  are  section  902(a)(1)(A)  of  17  U.S.C.  the 

applicable  to  the  recordation  of  owner  of  the  mask  work  must  be  either 

documents  pertaining  to  mask  works  the  initial  owner  or  a  person  who  has 

under  section  903  of  Title  17  U.S.C.  obtained  by  transfer  the  totality  of  rights 

in  the  mask  work. 
§  21 1.3    Mask  work  fees.  jgj  j^  application  for  registration 

(a)  The  following  fees  or  charges  are  sj^gU  y^  submitted  on  Form  MW 
established  by  the  Register  of  prescribed  by  the  Register  under 
Copyrights  for  services  relating  to  mask  paragraph  (b)(1)  of  this  section,  and 
works:  shall  be  accompanied  by  the  registration 

(a)  For  filing  an  application  for  fee  and  deposit  required  under  17  U.S.C. 
registration  of  a  mask  work  claim. ...$20.00  908  and  §S  211.3  and  211.5  of  these 

(b)  For  recordation  of  a  document  regulations.  The  application  shall 
consisting  of  six  pages  or  less  contain  the  information  required  by  the 
covering  no  more  than  one  title $10.00  ^^^^  ^^^  j^g  accompanying  instructions. 

(c)  For  recordation  of  each  page  over  ^^^  ^j^^,j  .^^j^^^  ^  certification.  The 

six  and  each  title  over  one S.oO  ,    .. „„,•„,  „f.  fn  a 

Id)  For  a  certified  copy  of  a  certificate  certifica  ion  shall  consist  of.  i)  A 

of  registration $4.00  declaration  that  the  applicant  is 

(e)  For  certifications  of  photocopies  of  authorized  to  submit  the  application  and 
other  Copyright  Office  records $4.00  that  the  statements  made  are  correct  to 

(f)  For  the  issuance  of  a  receipt  of  a  the  best  of  that  person's  knowledge;  and 

deposit $2.00  (jij  the  handwritten  signature  of  the 

(g)  For  each  hour  or  fraction  of  an  hour  applicant,  accompanied  by  the  typed  or 

consumed  in  the  making  and  printed  name  of  that  person, 
reporting  of  a  routine  search,  and  ,  >  ^  ■....•  „„/,  „.^„/. 

fo°any  related  services 810.00  (c)  One  registration  per  mask^ork. 

(h)  For  special  handling  of  an  As  a  general  rule  only  one  registration 

application  for  legistration  of  a  can  be  made  for  the  same  version  of  a 

claim 8200.00  mask  work  fixed  in  an  intermediate  or 

|i)  For  any  special  services  not  listed  fjnal  form  of  any  semiconductor  chip 

above  requiring  a  substantial  product.  However,  where  an  applicant 

amount  of  time  or  expense,  the  fees  f^j.  registration  alleges  that  an  eariier 

will  be  fixed  on  the  basis  of  the  registration  for  the  same  version  of  the 

cost  of  providing  the  service ^e^^  .^  unauthorized  and  legally  invalid 

(b)  Section  201.6  of  this  chapter  on  the  and  submits  for  recordation  a  signed 
payment  and  refund  of  Copyright  Office  affidavit,  a  registration  may  be  made  in 
fees  shall  apply  to  mask  work  foes.  W\c  applicant's  name. 

§  21 1.4    Registration  of  claims  of  ( J)  Registration  as  a  single  work.  For 

protection  in  mask  works.  purposes  of  registration  on  a  single 

(a)  General.  This  section  prescribes  application  and  upon  payment  of  a 
conditions  for  the  registration  of  claims  sing  e  registration  fee.  I^e  following 

of  protection  in  mask  works  pursuant  to  shall  be  considered  a  single  mask  w  ork. 
section  908  of  Title  17  U.S.C.  (1)  In  the  case  of  a  mask  work  that 

(b)  Application  for  registration.  (1 )  For  has  not  beei\  commercially  exploited:  ail 
purposes  of  registration  of  mask  work  elements  of  the  mask  work  fixed  in  a 
claims,  the  Register  of  Copyrights  has  particular  form  of  a  semiconductor  chip 
designated  "Form  MW"  to  be  used  for  product  at  the  time  an  application  for 
a!!  applications  submitted  on  and  after  registration  is  filed  and  in  which  the 
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owner  or  owners  of  the  mask  work  is 
the  same:  and 

(2)  in  the  case  of  a  mask  work  that 
has  been  commercially  exploited:  AH 
elements  of  the  mask  work  fixed  in  a 
semicooductor  chip  product  at  the  time 
that  product  was  first  commercially 
exploited  and  in  which  the  owner  or 
owners  of  the  mask  work  is  the  same. 

(e)  Fixation  in  intermediate  form.  (1) 
In  the  case  of  a  mask  work  Rxed  in  an 
intermediate  form  of  a  semiconckictor 
chip  product,  registration  may  be 
considered  provided  the  applicant  avers 
at  Space  2  of  Form  MW: 

(i)  That  fixation  has  occurred  solely  in 
the  intermediate  form;  and 

(ii)  That  the  intermediate  form 
represents  twenty  per  cent  or  more  of 
the  intended  final  form  of  the 
semiconductor  chip  product. 

(2)  Registration  will  be  refused  for  (he 
mask  work  as  fixed  in  an  intermediate 
form  if  fixation  in  a  final  form  of  a 
semiconductor  chip  product  has 
occurred  before  registration  is  soujjht,  or 
if  the  intermediate  form  comprises  less 
than  twenty  per  cent  of  the  intended 
final  form  of  the  semiconductor  chip 
product. 

(f)  Section  914  Orders.  (1)  For 
purposes  of  this  section,  the  terms 
"Commissioner"  and  "Order"  shall  have 
the  meaning  given  them  in  the 
Guidelines  for  the  Submission  of 
Applications  for  Interim  Protection  of 
Mask  Works  under  17  U.S.C.  914  (49  F.R. 
44517:  Nov.  7, 1984). 

(2)  In  the  case  of  a  mask  work  which 
is  eligible  for  registration  only  after 
issuance  of  an  Order  of  the 
Commissioner  pursuant  to  section  914. 
17  U.S.C..  applications  for  registration 
under  section  908  nuiy  be  submitted, 
along  with  the  proper  identifying 
m<ilerial  and  fee.  if  a  request  for 
issuance  of  an  Order  has  been  made  in 
accordance  with  the  Guidelines.  The 
Copyright  Office  will  process  and 
examine  the  claims,  but  will  not  issue  a 
certificate  of  registration  unless  and 
until  an  Order  is  issued  pursuant  to  17 
U.S.C  914. 

(3)  The  effective  date  of  any 
registration  premised  on  a  section  914. 
17  U.S.C.  Order  shall  not  be  earlier  than 
the  effective  dale  of  the  Order- 

(4)  Registration  premised  on  a  section 
914. 17  U.S.C.  Order  will  be  refused 
unless  a  proper  application,  deposit  of 
identifying  material,  and  fee  are 
received  in  the  Copyright  Office  and  tlu" 
Order  is  issued  before: 

(i)  July  1. 1985.  in  the  case  of  miisk 
works  first  commercially  exploited 
between  July  1, 1983  and  November  8. 
1964:  or 

(ii)  the  expiration  of  two  years 
following  first  commercial  exploitation. 


in  the  case  of  a  mask  work  first 
commercially  exploited  on  or  after 
November  8, 1964. 

(5)  Subject  to  paragraph  (e)(4)  of  this 
section,  registration  of  a  claim  premised 
on  a  section  914. 17  U.S.C  Order  will  be 
made  even  after  the  termination  or 
expiration  of  an  Order,  provided  that  a 
proper  application,  deposit  of  identifying 
material,  and  fee  are  received  in  the 
Copyright  Office  while  the  Order  is  in 
effect,  and  the  claim  is  otherwise 
entitled  to  registration  under  chapter  9 
ofTitle  17  U.S.C. 

(g)  Corrections  amplifications  of  prior 
registration.  Except  for  errors  or 
omissions  made  by  the  Copyright  Office, 
no  corrections  or  amplifications  can  be 
made  to  the  information  contained  in 
the  record  of  a  completed  registration 
after  the  effective  date  of  the 
registration.  A  document  purporting  to 
correct  or  amplify  the  information  in  a 
completed  registration  record  may  be 
recorded  in  the  CopyTight  Office  for 
whatever  effect  a  court  of  competent 
jurisdiction  may  later  give  to  it.  if  the 
document  is  signed  by  the  owner  of  the 
mask  work,  as  identified  in  the 
registration  record,  or  by  a  duly 
authorized  agent  of  the  owner. 

9211.S    DaposN  of  Mantifying  matortaL 

(a)  General.  This  section  prescril)es 
rules  pertaining  to  the  deposit  of 
identifying  material  for  registration  of  a 
claim  of  protection  in  a  mask  work 
under  section  908  of  Title  17  U.S.C. 

(b)  Mature  of  required  deposit.  Subject 
to  the  provisions  of  paragraph  (c)  of  this 
section,  the  deposit  of  identifying 
material  to  accompany  an  application 
for  registration  of  a  mask  work  claim 
under  §211.4  of  these  regulations  shall 
consist  of: 

(1)  In  the  case  of  a  commercially 
exploited  mask  work,  four  reproductions 
of  the  mask  work  fixed  in  the  form  of 
the  semiconductor  chip  product  in  which 
it  was  first  commercially  exploited.  The 
four  reproductions  shall  be  accompanied 
by  a  visually  perceptible  representation 
of  each  layer  of  the  mask  work 
consisting  of:  (i)  Sets  of  plastic  color 
overlay  sheets:  (ii)  drawings  or  plots  in 
composite  form  on  a  single  sheet  or  on 
separate  sheets:  or  (iii)  a  photograph  of 
each  layer  of  the  work  fixed  in  a 
semiconductor  chip  product.  The 
visually  perceptible  representation  of  a 
mask  work  deposited  under  this  section 
shall,  to  the  extent  possible,  be 
reproduced  on  mciterial  that  is  8"^  x  11 
inches  in  size,  and  shall  be  produced  at 
20  to  30  times  magnification  of  the 
actual  size  of  the  work: 

(2)  In  the  case  of  a  mask  work  thai 
has  not  btren  commercially  exploited,  a 
visually  perceptible  representation  of 


the  work  in  accordance  with  paragrapli 
(b)(1)  (i)  or  (ii)  of  this  section. 

(c)  Trade  secret  protection.  Where 
specific  layers  of  a  mask  work  fixed  in  a 
semiconductor  chip  product  contain 
information  in  which  trade  secret 
protection  is  asserted,  certain  material 
may  be  withheld  as  follows:  (i)  For 
commercially  exploited  mask  works,  no 
more  than  two  layers  of  a  five  or  more 
layer  mask  work;  (ii)  for  mask  works  not 
commercially  exploited,  any  layer.  In 
lieu  of  the  visually  perceptible 
representations  required  under 
paragraph  (b)  (1)  and  (2)  of  this  section, 
identifying  portions  of  the  withheld 
material  must  be  submitted.  For  these 
purposes,  "identifying  portions"  shall 
mean  a  printout  of  the  mask  work 
design  data  pertaining  to  each  withheld 
layer,  reproduced  in  microform,  in  the 
case  of  a  mask  work  that  has  not  been 
commerically  exploited,  the  identifying 
portions  shall  be  accompanied  by  a 
single  photograph  of  the  top  or  other 
visible  layers  of  the  mask  work  fixed  in 
a  semiconductor  chip  product.  Sensitive 
information  maintained  under  a  claim  of 
trade  secrecy  may  be  blocked  out  or 
stripped  from  the  identifying  portions. 

(d)  Special  relief  The  Register  of 
Copyrights  may  decide  to  grant  special 
relief  from  the  deposit  requirements  of 
this  section,  and  shall  determine  the 
conditions  under  which  special  relief  is 
to  be  granted.  Requests  for  special  reJief 
under  this  paragraph  shall  be  made  in 
writing  to  the  Chief  Examining  Division 
of  the  Copyright  Office,  Washington, 
D.C.  20559.  shall  be  signed  by  the  person 
signing  the  application  for  registration, 
shall  set  forth  specific  reasons  why  the 
request  should  be  granted  and  shall 
propose  an  alternative  form  of  deposit. 

(e)  Retention  and  disposition  of 
deposits.  (1)  Any  identifying  material 
deposited  under  this  section,  including 
material  deposited  in  connection  with 
claims  that  have  been  refused 
registration,  are  the  property  of  the 
United  Stales  Government. 

(2)  Where  a  claim  of  protection  in  a 
musk  work  is  registered  in  the  Copyright 
Office,  the  identifying  material 
deposited  in  connection  with  the  claim 
shall  be  retained  under  the  control  of  the 
Copyright  Office,  including  retention  in 
Government  storage  facilities,  during  the 
period  of  protection.  After  that  period,  it 
is  within  the  joint  discretion  of  the 
Register  of  Copyright  and  the  Librarian 
of  Congress  to  order  its  destruction  or 
other  disposition. 

§211.6    Mettiods  of  affixation  and  r 
placement  of  masli  work  notica. 

(a)  General.  (1)  This  section  specifies 
methods  of  affixation  and  placement  of 
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the  mask  work  notice  that  will  satisfy 
the  notice  requirement  in  section  909  of 
Title  17  U.S.C.  A  notice  deemed 
"acceptable"  under  this  regulation  shall 
be  considered  to  satisfy  the  requirement 
of  that  section  that  it  be  affixed  "in  such 
manner  and  location  as  to  give 
reasonable  notice"  of  protection.  As 
provided  in  that  section,  the  examples 
specified  in  this  regulation  shall  not  be 
considered  exhaustive  of  the  methods  of 
affixation  and  positions  giving 
reasonable  notice  of  the  claim  of 
protection  in  a  mask  work. 

(2)  The  acceptability  of  a  mask  work 
notice  under  these  regulations  shall 
depend  upon  its  being  legible  under 
normal  conditions  of  use,  and  affixed  in 
such  manner  and  position  that,  when 
affixed,  it  may  be  viewed  upon 
reasonable  examination. 

(b)  Elements  of  mask  work  notice.  The 
elements  of  a  mask  work  notice  shall 
consist  of: 

(1)  The  words  "mask  work",  the 
symbol  "*  M  *,"  or  the  symbol  "  M  "  (the 
letter  M  in  a  circle);  and 

(2)  the  name  of  the  owner  or  owners 
of  the  mask  work  or  an  abbreviation  by 
which  the  name  is  recognized  or  is 
generally  known. 

(c)  Methods  of  affixation  and 
placement  of  the  notice.  In  the  case  of  a 
mask  work  fixed  in  a  semiconductor 
chip  product,  the  following  locations  are 
acceptable: 

(1)  A  gummed  or  other  label  securely 
affixed  or  imprinted  upon  the  package 
or  other  container  used  as  a  permanent 
receptacle  of  the  product;  or 

(2)  A  notice  imprinted  or  otherwise 
affixed  in  or  on  the  lop  or  other  visible 
layer  of  the  product. 

(17  U.S.C.  702;  908) 

L)alR(l:  December  27. 1984. 
Dorothy  Schrader,  j 

Associate  Register  of  Copyrights  for  Legal 
Affairs. 

Approved  by: 
Daniel  |.  Boorstin, 

The  Librarian  ofCongivss. 

|FR  Doc.  85-118  Filed  1-2-85:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  260 

ISWN-FRL-274S-3I 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Meetings 

agency:  Environmental  Projection 
Agency. 


action:  Notice  of  meetings. 

summary:  EPA  plans  to  hold  two  public 
meetings  to  explain  the  recent  changes 
to  the  delisting  program  as  a  result  of 
the  Hazardous  and  Solid  Waste 
Amendments  of  1984.  The  amendments 
require,  among  other  things,  the  Agency 
to  make  substantial  changes  to  its 
procedures  for  handling  petitions  to 
exclude  hazardous  waste  from 
regulatory  control.  The  Agency  is 
conducting  these  meetings  to  provide 
detailed  guidance  to  petitioners  on  how 
the  amendments  will  affect  their 
petitions  and  instruction  on  the 
preparation  of  supplemental  material 
which  should  be  included  in  the 
petitions.  The  amendments  set  out  a 
timetable  for  processing  petitions  for 
which  temporary  exclusions  have  been 
granted;  the  Agency  believes  that  these 
meetings  will  provide  the  guidance 
necessary  to  enable  petitioners  to 
supply  any  information  required  as 
quickly  as  possible. 

DATES:  The  meetings  are  scheduled  as 
follows: 

1.  February  5. 1985,  9:30  a.m.  to  4:00  p.m.. 
Washington,  D.C. 

2.  February  7, 1985,  9:30  a.m.  to  4.00  p.m.. 
Dallas.  Texas. 

ADDRESSES:  The  meetings  will  be  held 
at  the  following  locations: 

1.  Department  of  Health  and  Human 
Services,  Main  Auditorium  (1st  floor). 
330  Independence  Avenue.  SW. 
Washington,  D.C. 

2.  Hyatt  Regency  Dallas,  300  Reunion 
Boulevard,  Dallas,  Texas  75207,  (214) 
651-1234. 

A  block  of  rooms  have  been  reserved  at 
the  Hyatt  Regency  Dallas  for  persons 
attending  the  meeting.  When  making 
reservations  please  indicate  that  you 
will  be  attending  the  EPA  public 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT! 
RCRA  Hotline,  toll  free  at  (800)  424-9346 
or  at  (202)  382-3000.  For  technical 
information  contact  Mr.  James  Poppiti, 
Office  of  Solid  Waste  (WH-562B),  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW..  Washington,  D.C.  20460. 
(202)  382^665. 

Dated:  December 27. 1984. 
lack  McGraw. 

Acting,  Assistant  Administrator. 

|FR  Doc.  85-85  Filed  1-2-85;  8:45  am] 

BILLING  CODE  6S60-50-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  PART  73 

[Docket  No.  20735;  RM-1301;  RM-1974;  RM- 
2655] 

Changes  in  the  Rules  Relating  to 
Noncommercial,  Educational  FM 
Broadcast  Stations;  Correction 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule;  correction. 

summary:  These  corrections  to  the 
Third  Report  and  Order  in  the  rules 
relating  to  noncommercial,  educational 
FM  broadcast  stations  are  necessary 
because  the  original  printing  contained 
erroneous  information. 
FOR  further  information  CONTACT: 
Kathryn  S.  Hosford,  Mass  Media 
Bureau,  (202)  632-9660. 
SUPPLEMENTARY  INFORMATION: 

Erratiun 

In  the  matter  of  changes  in  the  rules 
relating  to  Noncommercial,  Educational  1^ 
Broadcast  Stations,  Docket  No.  20735,  R.M- 
1301.  RM-1974,  RM-2655. 

Released:  December  18. 1984. 

The  Third  Report  and  Order  in  the 
above  entitled  proceeding  (FCC  84-515. 
Mimeo  35131)  adopted  October  26, 1984. 
released  November  6. 1984  (49  FR  45148 
published  on  November  15. 1984)  is 
corrected  to  change  as  follows: 

PART  73— (AMENDED] 

§73.511    [Amended] 

1.  In  47  CFR  73.511.  paragraph  (b),  the 
reference  is  changed  from 

"§  73.211(b)(2)"  to  "§  73.211(b)(1)" 

§73.525    [Amended] 

2.  In  47  CFR  73.525.  Table  A  in 
paragraph  (b),  the  effective  radiated 
power  (dBk)  for  Educational  FM 
Channel  202  should  change  from  "3.7"  to 
"2.7" 

3.  In  47  CFR  73.525,  Table  B  in 
paragraph  (c)(3).  the  permitted  ERP. 
(Recommended  Level.  Channels  201- 
220)  for  a  TV  field  strength  of  20.0  dBu 
should  change  from  "47.0"  to  "48.0" 

4.  In  47  CFR  73.525.  paragraph  (d), 
change  the  phrase  "300  meters"  to  "150 
meters." 

Federal  Communications  Commission. 
William  |.  Tricarico, 
-  Secretary. 
jFR  Doc.  85-74  Filed  l-2-«5;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

48CFRCK.2 

|D«f«fiM  AcquisHion  Circutar  M-»l 

uvperwneni  «i  wivnev  rewenii 
Acquisition  Regulation  Supptement 

AOCNCV:  Department  of  £)efense  |L)(il)). 
ACTIOW  Temporary  rule  and  request  fitr 
comment. 


Defense  AcquisHion  Circular 
(DAC)  84-9  revises  Subpart  246.7  of  the 
DoD  FAR  Supplement  (DFARS)  to 
incorporate  changes  required  by  the 
Defense  Procurement  Reform  Act  with 
regard  to  warranties  in  weapon  system 
procurement. 

EFFECnvc  date:  ]anuar>  2. 19(15. 
Comments  must  be  received  on  or 
before  March  4,  1985.  Please  cite  DAR 
Case  64-10  in  all  correspondence  to  this 
issue. 

ADDRESS:  Interested  parties  should 
submit  comments  to:  Defense 
Acquisition  Regulatory-  Council,  Room 
3D139.  Pentagon.  Washington.  D.C. 
20301. 

rOR  FUflTHER  mFONMATIOM  COMTACT: 
Charles  W.  Lloyd,  telephone  (20C|  097- 
7208. 

SUFPLEMENTAirV  MFOfMNATION:  The 
Defense  Procurement  Reform  Act  (f\ib 
L  98-5^5)  adds  a  new  Section  2403  to 
Title  10  of  the  United  States  Code, 
which  among  other  things,  requires  thai 
DoD  obtain  certain  types  of  warranties 
in  contracts  awarded  on  or  after  |imuar> 
1.  1985.  for  the  acquisition  of  weapon 
systems.  DAC  84-9  contains  changes  to 
the  Dt  fense  Federal  Acquisition 
Regulation  System  (E>FARS)  to 
implement  the  requirements  of  the  neiv 
10 use.  2403. 

Because  of  the  compU  .\  and  extensive 
nature  of  the  revisions  required  by  10 
use.  2403.  DAC  84-9  provides  a 
completely  new  Subpart  24fi.7  of  the 
DF.ARS  which  requires  that  each 
weapon  system  contract  contain  three 
speriTic  warranties,  one  covering  di-sign 
and  manufacturing  requirements,  one 
covering  defects  in  materials  and 
workmanship,  and  one  covering 
essr.ntial  performance  requirements 
dtlinealed  in  the  contract.  The  new 
coverage  also  provides  poliiies  and 
procedures  for  ta.loring  the  required 
warranties  to  the  circumstances  of  a 
particular  procurement,  as  well  as 
mechanisms  for  obtaining  waivers  from 
the  new  requirements  when  properly 
justified,  approved,  and  reported  to 
Congress.  Other  significant  topics 
addressed  in  the  revised  Subpart  24(».7 
include  establishing  essential 
performance  requirements,  applying  the 


new  warranties  to  foreign  military  sales, 
and  analyzing  the  costs  and  benefits 
associated  with  obtaining  warranties  in 
specific  situations. 

It  should  be  noted  that  the  terms 
"guarantee"  and  "warranty,"  and  all 
forms  thereof  have  been  used 
interchangeably  in  10  U.S.C.  2403  and 
past  legislation  concerning  warranties. 
For  the  sake  of  simplicity  and 
consistency  with  the  FAR.  the  revised 
subpart  246.7  of  the  DFARS  uses  the 
terms  "warranty  and  warranties" 
exclusively.  The  Defense  Acquisition 
Regulatory  Council  recognized  the 
critical  importance  of  tailoring  new 
warranty  provisions  to  the 
circumstances  of  widely  differing 
acquisition  programs  and  strategies 
within  DoD.  While  the  coverage 
contained  in  DAC  84-9  provides  general 
guidance  on  tailoring,  the  Council  is 
considering  whether  more  detailed 
instructions,  a  sample  warranties 
clause(s).  or  some  other  framework  fur 
structuring  provisions  for  individual 
contracts  may  be  useful.  However,  the 
statutory  deadline  for  implementing  10 
U.S.C.  2403  precluded  developing  this 
type  of  additional  coverage.  The  council, 
therefore,  is  issuing  DAC  84-9  in  its 
present  form,  but  solicits  views  and 
suggestions  regarding  adequate 
regulatory  guidance  that  will  allow 
appropriate  tailoring  of  warranties. 

A  determination  has  been  made  undei 
the  authority  of  the  Secretary  of  Defens*- 
that  D.AC  84-9  must  be  issued  as  a 
temporary  regulation.  Because  10  U.S.C. 
2403  applies  to  all  contracts  for  weapon 
systems  entered  into  after  January  1. 
1985.  circumstances  make  it 
impracticable  to  publicize  the  necessary 
implementing  regulations  for  advance 
public  comment.  As  noted  above, 
however,  public  comments  are  solicited 
and  may  be  submitted  to  the  DAR 
Council  until  March  4.  1985. 

List  of  Subjects  in  48  CFR  Ch.  2 

C.overnment  procurement. 
Authority:  10  U.S.C  2403. 
Patricia  H.  Memam. 

OSU  Ffik  rol /t'fy/.t/tr  Liuii-< -n  Of^ii-er. 
Di  :p(i  rinif  nl  tif  Dffenfr 
DewnilKT  JH  IHM 

DAC  introductory  Item.  DAC  84-9 

Jtf.ii  I.  The  Defense  Procurement 
Reform  Act  adds  a  new  Section  2403  to 
Title  10  of  the  United  States  Code  which 
among  other  things,  requires  that  DoD 
obtain  certain  types  of  warranties  in 
contracts  awarded  on  or  after  January  1. 
1985.  for  the  acquisition  of  weapon 
systems.  DAC  84-9  contains  changes  to 
the  DFARS  to  implement  the 
requirements  of  the  new  10  U.S.C.  2403 


Because  of  the  complex  and  extensive 
nature  of  the  revisions  required  by  10 
use.  2403.  DAC  84-9  prondes  a 
completely  new  Subpart  246.7  of  the 
DFAlRS  whicJi  requires  that  each 
weapon  system  contract  contain  three 
specific  warranties,  one  covering  design 
and  manufacturing  requirements,  one 
covering  defects  in  materials  and 
workmanship,  and  one  covering 
essential  performance  requirements 
delineated  in  the  contract.  The  new 
coverage  also  provides  policies  and 
procedures  for  tailoring  the  required 
warranties  to  the  circumstances  of  a 
particular  procurement,  as  well  as 
mechanisms  for  obtaining  waivers  from 
the  new  requirements  when  properly 
justified,  approved,  and  reported  to 
Congress.  Other  significant  topics 
addressed  in  the  revised  Subpart  246.7 
include  establishing  essential 
performance  requirements,  applying  the 
new  warranties  to  foreign  military  sales, 
and  analyzing  the  costs  and  benefits 
associated  with  obtaining  warranties  in 
specific  situations.  It  should  be  noted 
that  the  terms  "guarantee"  and 
"warranty,"  and  all  forms  thereof  have 
been  used  interchangeably  in  10  U.S.C. 
2403  and  past  legislation  concerning 
warranties.  For  the  sake  of  simplicity 
and  consistency  with  the  FAR.  the 
revised  Subpart  246.7  of  the  DFARS  uses 
the  terms  "warranty  and  warranties' 
exclusively. 

The  Defense  Acquisition  Regulatory 
Council  recognized  the  critical 
importance  of  tailoring  new  warranty 
provisions  to  the  circumstances  of 
widely  differing  acquisition  programs 
and  strategies  w  ithin  DoD.  While  the 
coverage  contained  in  DAC  84-9  general 
guidance  on  tailoring,  the  Council  is 
considering  whether  more  detailed 
instructions,  a  sample  warranties 
clause(s).  or  some  other  framework  for 
structuring  provisions  for  individual 
contracts  may  be  useful.  However,  the 
statutory  deadline  for  implementing  the 
set  precluded  developing  this  type  of 
additional  coverage.  The  Council, 
therefore,  is  issuing  DAC  84-9  in  its 
present  form,  but  solicits  views  and 
suggestions  regarding  adequate 
regulatory  guidance  that  will  allow 
appropriate  tailoring  of  warranties. 

.A.  determination  has  been  made 
uiider  the  authority  of  the  Secretary  of 
Defense  that  DAC  84-9  must  be  issued 
as  a  temporary  regulation.  Because  10 
U.S.C.  2403  applies  to  all  contracts  fur 
weapon  systems  entered  into  after 
January  1. 198.5.  circumstances  make  it 
impracticable  to  publicize  the  necessary 
implementing  regulations  for  advance 
public  comment.  As  noted  above, 
however,  public  comments  are  solicited 
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and  may  be  submilled  to  the  DAR 
Council  until  March  4, 19a5. 

48  CFR  Chapter  2  is  imended  as 
follows:  [ 

PART  246— QUALITY  ASSURANCE 

Subpart  246.7,  consisling  of  sections 
246.701  through  246.770-10.  is  revised  to 
read  as  follows: 

Subpart  246.7— Warranties 

246.701  Definitions. 

"Acceptance."  as  used  in  this  subpart 
and  in  the  warranty  clauses  at  FAR 
52.246-17.  Warranty  of  Supplies  of  a 
Non-Complex  Nature:  FAR  52.246-18. 
Warranty  of  Supplies  of  a  Complex 
Nature:  FAR  52.246-19.  Warranty  of 
Systems  and  Equipment  under 
Performance  Specifications  or  Design 
Criteria:  and  FAR  52.246-20,  Warranty 
of  Services:  means  the  execution  of  an 
official  document  (e.g..  DD  Form  250)  by 
an  authorized  represonlative  of  the 
Government.  The  above  clauses  shall  be 
modified  accordingly  iit  DoD  contracts. 

"Defect,"  as  used  in  this  subpart, 
means  any  condition  or  characteristic  in 
any  supplies  or  services  furnished  by 
the  contractor  under  the  contract  that  is 
not  in  compliance  with  the  requirements 
of  the  contract. 

246.702  General. 

(d)  Planning  is  an  es!  ential  step  in 
obtaining  an  effective  vvarranty  and 
should  begin  early  enoOgh  to  address 
warranty  requirements  during  the 
development  of  the  item. 

(e)  The  acquisition  cost  of  a  warranty 
may  be  included  as  part  of  an  item's 
price  or  may  be  set  forth  as  a  separate 
contract  line  item. 

|f)  Agencies  shall  establish 
procedures  to  track  and  accumulate 
data  relative  to  warranty  costs. 

246.703  Criteria  for  use  of  warranties. 

The  use  of  warranties  in  the 
procurement  of  weapon  systems  is 
mandatory  pursuant  to  10  U.S.C.  2403, 
unless  a  waiver  is  authorized.  Polii.y 
and  procedures  for  obtaining  such 
warranties  or  waviers  are  contained  in 
246.770.  Acquisition  of  Warranties  in  the 
procurement  of  supplies  that  do  not 
meet  the  definition  of  a  weapon  system 
(e.g.,  spare,  repair  or  repl(!nishment 
parts)  is  governed  by  FAR  46.7. 
I  lowever.  should  the  Government  elect 
to  obtain  a  warranty  for  such  supplies, 
contracting  officers  should  negotiate 
warranties  that  meet  of  exceed  the 
requirements  of  246.770  where  such 
warranties  are  advanti^geous  and  in 
accordance  with  Departmental  policy. 


246.704  Authority  for  use  of  warranties. 

In  contracts  for  other  than  weapon 
systems,  the  Chief  of  the  Purchasing 
Office  must  approve  u.se  of  a  warranty 
except  for: 

(a)  Commercial  supplies  or  services 
(see  FAR  46.709): 

(b)  Technical  data,  unless  the 
warranty  provides  for  extended  liability 
(see  246.708); 

(c)  Supplies  and  services  in  fixed  price 
type  contracts  containing  qualify 
assurance  provisions  that  reference 
M1L-M5208  or  MIL-Q-9858;  and 

(d)  Supplies  and  services  in 
construction  contracts  when  the 
warranties  contained  in  federal,  military 
or  construction  guide  specifications 
applicable  to  a  given  construction 
project  are  used. 

Authority  for  use  of  warranties  in  the 
procurement  of  weapon  systems  is 
stated  in  246.770. 

246.705  Limitations. 

(a)  Except  for  contracts  for  the 
production  of  weapon  systems  under 
246.770,  contracting  officers  shall  not 
include  warranties  in  cost 
reimbursement  contracts,  except  for 
those  warranties  contained  in  the 
clauses  at  FAR  52.246-3.  Inspection  of 
Supplies — Cost  Reimbursement:  FAR 
52.246-8.  Inspection  of  Research  and 
Development — Cost  Reimbursement; 
and  at  252.246-7001,  Warranty  of 
Technical  Data. 

246.706  Warranty  teems  and  conditions. 

(b)(5)  Markings.  If  items  delivered 
under  the  contract  shall  be  stamped  or 
marked,  it  shall  be  done  so  in' 
accordance  with  MIL  Standard  129, 
"Marking  for  Shipments  and  Storage" 
and  MIL  Standard  130.  "Identification 
Marking  of  U.S.  Military  Property." 

246.708    Warranties  of  teclinical  data. 

A  warranty  of  technical  data  should 
be  obtained  whenever  practicable  and 
cost  effective.  The  contracting  officer 
shall  consider  the  factors  contained  in 
FAR  46.703  in  deciding  whether  to 
provide  for  warranties  of  technical  data 
and  whether  there  should  be  an 
extended  liability  provision  (see 
246.770-10).  Particular  emphasis  should 
be  placed  on  whether  the  extended 
liability  is  justified  by  (i)  the  likelihood 
that  correction  or  replacement  of  the 
nonconforming  data,  or  a  price 
adjustment  in  lieu  thereof,  will  not 
afford  adequate  protection  to  the 
Government,  and  (ii)  the  effectiveness  of 
the  additional  remedy  as  a  deterrent 
against  furnishing  nonconforming  data. 


246.770    Use  of  warranties  in  weapon 
system  procurements. 

This  section  sets  forth  policy  and 
procedures  for  obtaining,  pursuant  to  10 
U.S.C.  2403,  certain  warranties  from 
prime  contractors  when  contracting  for 
the  production  of  a  weapon  system. 

246.770-1     Definitions. 

"At  no  additional  cost  to  the  United 
States,"  as  used  in  this  section,  means  at 
no  increase  in  price  for  firm  fixed  price 
contracts  or  at  no  increase  in  target  or 
ceiling  price  for  fixed  price  incentive 
contracts  (see  also  FAR  46.707)  or  at  no 
increase  in  estimated  cost  or  fee  for  cost 
reimbursement  contracts. 

"Design  and  manufacturing 
requirements,"  as  used  in  this  section, 
means  structural  and  engineering  plans 
and  manufacturing  particulars,  including 
precise  measurements,  tolerances, 
materials  and  finished  product  tests  for 
the  weapon  system  being  produced. 

"Essential  performance 
requirements."  as  used  in  this  section, 
means  the  operating  capabilities  and 
maintenance  and  reliability 
characteristics  of  a  weapon  system  that 
are  determined  by  the  Secretary  of 
Defense  (or  delegated  authority)  to  be 
necessary  for  it  to  fulfill  the  military 
requirement  for  which  the  system  is 
designed. 

"Initial  production  quantity."  as  used 
in  this  section,  means  the  number  of 
units  of  a  weapon  system  contracted  for 
in  the  first  program  year  of  full-scale 
production. 

"Mature  full-scale  production."  as 
used  in  this  section,  means  follow-on 
production  of  a  weapon  system  after 
manufacture  of  the  lesser  of  the  initial 
production  quantity  or  one-tenth  of  the 
eventual  total  production  quantity. 

"Prime  Contractor,"  as  used  in  this 
section  means  a  party  that  enters  into 
an  agreement  directly  with  the  United 
Slates  to  furnish  a  system  or  a  major 
subsystem. 

"Weapon  system."  as  used  in  this 
subpart,  means  a  system  or  major 
subsystem  used  directly  by  the  armed  . 
forces  to  carry  out  combat  missions.  By 
way  of  illustration,  the  term  "weapon 
system"  includes,  but  is  not  limited  to 
the  following,  if  intended  for  use  in 
carrying  out  combat  missions:  Tracked 
and  wheeled  combat  vehicles:  self- 
propelled,  towed  and  fixed  guns; 
howitzers  and  mortars:  helicopters; 
naval  vessels:  bomber,  fighter, 
reconnaissance  and  electronic  warfare 
aircraft:  strategic  and  tactical  missiles 
including  launching  systems;  guided 
munitions:  military  surveillance, 
command,  control,  and  communication 
systems:  military  cargo  vehicles  and 
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Hircruft:  mines:  torpedoes:  fire  control 
systems:  propulsion  systems;  electronic 
warfiire  systems:  and  safety  and 
surx'ival  systems.  This  term  does  not 
include  related  support  equipment,  such 
as  ground  handling  equipment,  training 
devices  and  accessories  thereto:  or 
ammunition,  unless  an  effective 
warranty  for  the  weapon  system  would 
require  inclusion  of  such  items.  This 
terms  does  not  include  commercial 
items  sold  in  substantial  quantities  to 
the  general  public  as  described  at  FAR 
15.804-3(c). 

24C.770-2    Po«cy. 

(a)  Unless  waived  under  246.770-9. 
after  1  January  1985.  the  Military 
Departments  and  Defense  Agencies  may 
not  enter  into  a  contract  for  the 
production  of  a  weapon  system  with  a 
unit  weapon  system  cost  of  more  than 
$100,000  or  for  which  the  eventual  total 
procurement  cost  is  in  excess  of 
$10,000,000.  unless — 

(1)  A  prime  contractor  for  the  weapon 
system  provides  the  United  Stales  with 
written  warranties  that — 

(i)  The  weapon  systems  provided 
under  the  contract  conform  to  the  design 
and  manufacturing  requirements 
specifically  delineated  in  the  contract 
(or  any  modification  to  that  contract). 

(ii)  The  weapon  systems  provided 
under  the  contract  are  free  from  all 
defects  in  materials  and  workmanship 
at  the  time  of  acceptance  or  delivery  as 
specified  in  the  contract:  and 

(iii)  The  weapon  systems,  if 
manufactured  in  mature  full-scale 
production,  conform  to  the  essential 
performance  requirements  as 
specifically  delineated  in  the  contract 
(or  any  modificution  to  that  contract). 

(2)  The  contract  terms  provide  that,  in 
the  event  that  the  weapon  system  fails 
to  meet  the  terms  of  the  above 
warranties,  the  contracting  officer 
may — 

(i)  Require  the  contractor  to  promptly 
take  such  corrective  action  as  necessary 
at  no  additional  cost  to  the  United 
States. 

(ii)  Require  the  contractor  to  pay  costs 
reasonably  incurred  by  the  United 
States  in  taking  necessary  corrective 
action,  or 

(iii)  Equitably  reduce  the  contract 
price. 

(b)  Contracting  Officers  may  require 
warranties  that  provide  greater 
coverage  and  remedies  than  specified 
above,  such  as  including  an  essential 
performance  requirements  warranty  in 
other  than  a  mature  full-scale 
production  contract. 


246.770-3    Tailoring  warranty  terms  and 
conditions. 

As  the  objectives  and  circumstances 
vary  considerably  among  weapon 
system  acquisition  programs. 
Contracting  Officers  shall  appropriately 
tailor  the  required  warranties  on  a  case 
by  case  basis,  including  remedies, 
exclusions,  limitations  and  duration: 
provided  such  are  consistent  with  the 
specific  requirements  of  this  section. 
(See  also  FAR  46.706).  Contracting 
officers  may  exclude  from  the  terms  of 
the  warranty  certain  defects  for 
specified  supplies  (exclusions)  and  may 
limit  the  contractor's  liability  under  the 
terms  of  the  warranty  (limitations),  as 
appropriate,  if  necessary  to  derive  a 
cost-effective  warranty  in  light  of  the 
technical  risk,  contractor  financial  risk 
of  other  program  uncertainties. 
Contracting  Officers  are  encouraged  to 
structure  broader  and  more 
comprehensive  warranties  where  such 
are  advantageous  and  in  accordance 
with  agency  policy.  Likewise,  the 
Contracting  Officer  may  narrow  the 
scope  of  a  warranty  where  such  is 
appropriate  (e.g..  where  it  would  be 
inequitable  to  require  a  warranty  of  all 
essential  performance  requirements 
because  a  contractor  had  not  designed 
the  system).  It  is  Department  of  Defense 
policy  not  to  include  in  warranty  clauses 
any  terms  that  cover  contractor  liability 
for  loss,  damage  or  injury  to  third 
parties. 

246.770-4    Establishing  essential 
performance  requirements. 

The  Secretary  of  Defense  or  heads  of 
military  departments,  or  delegces.  shall 
designate  which  features  of  a  weapon 
system  are  its  essential  performance 
requirements.  Essential  performance 
requirements  may  be  subsequently 
modified,  superceded  or  cancelled  by 
the  Secretary  of  Defense  or  heads  of 
military  departments  (or  dclegees)  when 
such  is  in  the  interests  of  the 
Govem.Tient. 

246.770-S    Warranties  on  government 
fumistied  property. 

A  prime  contractor  shall  not  be 
required  to  provide  the  warranties 
specified  in  246.770-2  on  any  property 
furnished  to  that  contractor  by  the 
Tnited  States  except  for  (a)  defects  in 
installation,  (b)  installation  or 
modification  in  such  a  manner  that 
invalidates  a  warranty  provided  by  the 
manufacturer  of  the  property,  or  (c) 
modifications  made  to  the  property  by 
the  prime  contractor. 

246:770-6    Exemption  for  alternate  source 
contractor(s). 

.\gency  heads  may  exempt  alternate 
source  contractor(s)  from  the  essential 


performance  warranty  requirements  of 
246.770-2(a)(3)  until  that  contractor 
manufactures  the  first  10%  of  the 
eventual  total  production  quantity 
anticipated  to  be  acquired  from  that 
contractor. 

246.770-7    Applicability  to  FMS. 

The  warranty  requirements  of 
246.770-2  are  not  mandatory  for  F'MS 
production  contracts.  It  is  the  policy  of 
the  Department  of  Defense  to  obtain  for 
F'KlS  purchasers  the  same  warranties 
against  defects  in  workmanship  and 
material  and  conformance  to  design  and 
manufacturing  requirements  as  is 
obtained  by  the  United  States  for  similar 
purposes.  DOD  will  not  normally  obtain 
essential  performance  warranties  for 
FMS  purchasers.  The  V\\S  purchaser 
shall  be  advised  of  the  warranties 
normally  obtained  by  the  United  States. 
If  the  F'MS  purchaser  requests  a 
warranty  in  the  I.etter  of  Offer  and 
Acceptance  (LOA),  the  United  States 
shall  obtain  the  same  warranties  on 
conformance  to  design  and 
manufacturing  requirements  and  against 
defects  in  material  and  workmanship 
that  are  obtained  for  U.S.  supplies.  If  the 
FMS  purchaser  expressly  requests  a 
performance  warranty,  the  United 
States  will  exert  its  best  efforts  to  obtain 
the  same  warranty  obtained  on  U.S. 
equipment  or,  if  specifically  requested 
by  the  FMS  purchaser,  a  unique 
warranty.  It  is  anticipated  that  the  costs 
for  warranties  for  FMS  purchasers  may 
be  different  than  the  costs  for  such 
warranties  for  the  United  Slates  due  to 
such  factors  as  overseas  transportation 
and  any  tailoring  to  reflect  the  unique 
aspects  of  the  FTVIS  purchaser.  Special 
care  must  be  exercised  to  ensure  that 
the  F'MS  purchaser  shall  bear  all  of  the 
acquisition  and  administration  costs  of 
any  warranties  obtained. 

246.770-6    Cost-benefit  analysis. 

II  is  Department  of  Defense  policy  to 
only  obtain  warranties  that  are  cost 
effective.  If  a  specific  warranty  is 
considered  not  to  be  cost  effective  by 
the  contracting  officer,  a  waiver  request 
shall  be  initated  under  246.770-9.  In 
order  to  determine  whether  use  of  a 
warranty  would  be  cost  effective,  an 
analysis  must  be  performed  to  compare 
the  benefits  to  be  derived  from  the 
warranty  with  its  acquisition  and 
administration  costs.  The  analysis 
should  examine  a  weapon  system's  life 
cycle  costs,  both  with  and  without  a 
warranty.  Where  possible,  a 
compurision  should  be  made  with  the 
costs  of  obtaining  and  enforcing  similar 
warranties  on  similar  systems.  The 
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analysis  should  be  documented  in  Ihe 
contract  file. 


246.770-9    Waiver  and  nottftcathm 
procedures. 

One  or  more  of  the  weapon  system 
warranties  requirer  by  246.770-2  may  be 
waived  if  such  waiver  is  in  the  interests 
of  national  defense  or  if  the  warranty 
obtained  would  not  be  cost  effective. 
Waivers  may  be  granted  by  the 
Secretary  of  Defense,  by  the  Under 
Secretary  of  Defense  (Research  and 
EnRineering)  for  Defense  agencies 
without  the  power  to  redeiegate,  or  by 
the  Secretaries  of  the  Army.  Navy  and 
Air  Force  with  the  power  to  redeiegate 
to  no  lower  than  an  Assistant  Secretary 
of  the  Military  Department.  Class 
waivers  may  be  granted  where  justified. 
Waivers  may  be  granted  provided  the 
following  notifications  or  reports  are 
made  to  the  Senate  and  House 
Committees  on  Armed  Services  and  on 
Appropriations —  j 

(a)  Major  weapon  systems.  With 
respect  to  a  weapon  system  that  is  a 
major  defense  acquisition  program  for 
the  purpose  of  10  U.S.C.  139a,  before 
granting  a  waiver,  the  waiving  official 
shall  notify  the  aforementioned 
Committees  in  writing  of  an  intention  to 
waive  one  or  more  of  the  required 
warranties.  The  notice  of  intent  to  waive 
shall  include  an  explanation  of  the 
reasons  for  the  waiver  and  shall 
ordinarily  be  given  30  days  prior  to 
granting  such  waiver. 

(b)  Other  weapon  systems.  With 
respect  to  weapon  systems  that  are  not 
major  defense  acquisition  programs  for 
the  purpose  of  10  U.S.C.  139  a.  waiving 
officials  shall  submit  aa  annual  report 
not  later  than  1  February  of  each  year 
that  lists  waivers  granted  on  such 
programs  during  the  preceding  calendar 
year.  This  report  shall  also  include  an 
explanation  of  the  reasons  for  granting 
each  waiver.  1 

(c)  Weapon  systems  hot  in  mature 
full-scale  production.  Although  a  waiver 
is  not  required,  if  a  production  contract 
for  a  major  weapon  system  not  yet  in 
mature  f;i!I-scale  production  will  not 
include  a  warranty  on  essential 
performance  requirements,  the  waiving 
officials  shall  nonetheless  comply  with 
the  notice  requirements  for  major 
weapon  systems. 

(d)  Processing  waivers,  notifications 
anil  reports.  Fach  Department  shall 
issue  procedures  for  processing  waivers, 
notifications,  and  reports  to  Congress. 
At  the  minimun,  these  (krocedures  shall 
specify — 

(1)  Requests  for  waivier  shall 
include —  ' 

(i)  A  brief  description  of  the  weapon 
system  and  fs  stage  of  jproduction.  e.g.. 


the  number  of  units  delivered  and 
anticipated  to  be  delivered  during  the 
life  of  the  program:  and 

(ii)  The  specific  waiver  requested,  the 
duration  of  the  waiver  if  it  is  to  go 
beyond  the  instant  contract  and 
rationale  for  the  waiver; 

(2)  Notifications  and  reports  shall 
include — 

(i)  A  brief  description  of  the  weapon 
system  and  its  stage  of  production,  and 

(ii)  Rational  for  not  obtaining  a 
warranty. 

(3)  A  written  record  will  be  kept  of 
each  waiver  granted  and  notification 
and  report  made,  together  with 
supporting  documentation  such  as  a 
cost-benefit  analysis,  for  use  in 
answering  inquiries. 

(4)  A  copy  of  each  notification  and 
report  to  Congress  shall  be  submitted 
concurrently  to  the  Under  Secretary  of 
Defense  (Research  and  Engineering).  For 
class  waivers  this  copy  shall  be 
submitted  in  advance  of  transmittal  to 
Congress. 

246.770-10    Special  contract  clauses. 

(a)  In  accordance  with  246.708,  the 
contracting  officer  may  insert  a  clause 
substantially  the  same  as  the  clause  at 
252.246-7001.  Warranty  of  Data,  in 
solicitations  and  contracts  when  a  fixed- 
priced  or  cost-reimbursement  contract  is 
contemplated  that  will  require  data  to 
be  furnished.  When  this  clause  is  not 
used,  technical  data  is  warranted  under 
the  clauses  at  FAR  52.246-3,  Inspection 
of  Supplies — Cost  Reimbursement:  FAR 
52-246-6.  Inspection — Time-and- 
Matcrial  and  Labor  Hour:  FAR  52.246-8. 
Inspection  of  Research  and 
Development — Cost.  Reimbursement: 
and  FAR  52.246-19,  Warranty  of 
Systems  and  Equipment  under 
Performance  Specifications  or  Design 
Criteria. 

(1)  If  extended  liability  is  desired  and 
a  fixed-price  incentive  contract  is 
contemplated,  the  contracting  officer 
may  use  the  clause  with  its  Alternate  I. 

(2)  If  extended  liability  is  desired  and 
a  firm  fixed-price  contract  is 
contemplated,  the  contracting  officer 
may  use  the  clause  with  its  Alternate  II. 

(b)  In  accordance  with  246.770.  the 
contracting  office  shall  insert  in 
solicitations  and  contracts  pertaining  to 
the  production  of  weapon  systems  a 
clause  that  describes  the  contractor's 
warranties  on  the  weapon  system. 

jFR  Doc.  85-72  Filed  1-2-8.5;  8:4,5aml 
BILLING  CODE  3aiO-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  1 

lOST  Docket  No.  1;  Amdt  1-200) 

Organization  and  Delegation  of 
Powers  and  Duties;  Tandem  Truck  and 
Motor  Carrier  Safety  Acts  of  1984 

AGENCY:  Office  of  the  Secretary,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  delegates  to 
the  Federal  Highway  Administrator 
(FHWA)  functions  vested  in  the 
Secretary  by  the  Tandem  Truck  and- 
Motor  Carrier  Safety  Acts  of  1984.  which 
relate  to  matters  already  entrusted  to 
FHWA. 

DATE:  The  effective  date  of  this 
amendment  is  October  30, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  I.  Ross,  Office  of  the  General 
Counsel,  C-10,  Department  of 
Transportation,  Washington.  DC  (202) 
426-4710. 

SUPPLEMENTARY  INFORMATION:  Since 
this  amendment  relates  to  Departmental 
management,  procedures,  and  practice, 
notice  and  comment  on  it  are 
unnecessary  and  it  may  be  made 
effective  in  fewer  than  thirty  days  after 
publication  in  the  Federal  Register. 

The  Tandem  Truck  Safety  Act  of  1984 
is  Title  I  of  Pub.  L  98-554;  it  provides  a 
mechanism  whereby  State  Governors 
can  petition  the  Secretary  of 
Transportation  to  exempt  segments  of 
the  Interstate  Highway  System  from  the 
increased  commercial  vehicle  length  and 
width  requirements  imposed  by  the 
Surface  Transportation  Assistance  Act 
of  1982.  Since  FHWA  already 
administers  those  provisions  of  the  1982 
Act,  this  authority  is  ajso  delegated  to 
FHWA. 

The  Motor  Carrier  Safety  Act  of  1984 
is  Title  II  of  Pub.  Law  98-554:  it  provides 
the  Secretary  with  new  motor  carrier 
safety  regulatory  authority.  Since 
existing  motor  carrier  safety  regulatory 
authority  in  DOT  is  carried  out  by 
FHWA,  this  new  authority  is  also  being 
delegated  to  FHWA.  Excepted  is  the 
authority  in  Section  209,  relating  to  the 
Commercial  Motor  Vehicle  Safety 
Regulatory  Review  Panel:  under 
standard  DOT  practice,  advisory 
committee  issues  are  handled  under  a 
system  separate  from  these  delegations. 

List  of  Subjects  in  49  CFR  Part  1 

Authority  delegations  (government 
agencies).  Organization  and  functions 
(government  agencies). 


278  Federal  Register  /  Vol.  50.  No.  2  /  Thursday.  January  3.  1985  /  Rules  and  Regulations 


PART  1-<AMENDED) 

In  consideration  of  the  foregoing. 
§  1.48  of  Part  1  of  Title  49.  Code  of 
Federal  Regulations,  is  amended  by 
inserting  at  the  end  thereof  a  new 
paragraph  (aa).  to  read  as  follows: 

$  1.4«    D«l«gatlons  to  Federal  Higtiway 
Administrator. 

The  Federal  Highway  Administrator  is 
delegated  authority  to— 

•         •         •         •         « 

(aa)  Carry  out  the  functions  vested  in 
the  Secretary  by  the  Tandem  Truck  and 
Motor  Carrier  Safety  Acts  of  1984  (Pub. 
L  98-554).  except  Section  209. 

Aulhorily:  49  U.S.C.  322. 

Issued  in  Washinglun.  DC.  on  lK-cen-ilM<r  21. 
19«4. 

Elizabeth  Hanford  Dole, 
Sfi  nttiry  of  Transportation. 
\VH  D<ic.  8,^-119  Filed  1-2-«5:  8:45  am) 
SILUNQ  COOC  MM-U-II 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  227 

Review  of  Regulations  Concerning  ttie 
Taking  of  Sea  Turtles  for  Subsistence 
Purposes 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Notice  of  final  determination 
and  availability  of  review  document. 

summary:  On  April  20. 1983  (48  FR 
ItiJiJj).  the  NMFS  announced  its 
intention  to  review  Special  Rule  50  CFR 
Part  227  Subpart  D  to  determine  whether 
the  subsistence  regulations  for  the  Trust 
Territory  of  the  Pacific  Islands  (TTPI) 
should  be  modified  and  whether  the 
taking  of  sea  turtles  for  subsistence 
purposes  should  be  allowed  in  other 
areas  of  the  central  and  western  Pacific. 
During  tnal  review,  the  NMFS 
considered  public  comments  on  the  need 
for  subsistence  exceptions  in  the  central 
and  western  Pacific,  the  criteria  that 
must  be  satisfied  before  a  subsistence 
take  could  be  authorized,  information 
concerning  the  dependence  of  cultural 
groups  in  the  central  and  western  Pacific 
on  the  taking  of  sea  turtles,  and  the 
status  of  sea  turtle  stocks.  The  NMP'S 
determined  that  there  are  no  native 
cultures  outside  of  the  TTPI  that  are 
dependent  on  the  taking  of  sea  turtles 
and  that  there  is  no  justification  for 
authorizing  a  subsistence  take 
elsewhere  in  the  Ptfcific.  The  NMFS 
determined  that  during  the  rule-making 


process  resulting  in  the  listing  and  the 
subsistence  exception,  the  information 
provided  by  the  TTPI  for  specific  areas 
in  the  TTPI  was  inappropriately 
assigned  to  the  whole  of  the  TTPI.  This 
created  an  inequitable  situation  in  the 
Mariana  Archipelago  with  the 
Commonwealth  of  the  Northern  Mariana 
Islands  (CN'MI)  being  allowed  a 
subsistence  take  and  Guam  not.  The 
NMFS  determined  that  there  is  no 
justification  for  a  subsistence  exception 
in  the  Mariana  Archipelago  and 
proposes  to  resolve  the  current  inequity 
by  allowing  the  subsistence  exception  to 
dissolve  with  the  pending  dissolution  of 
the  Trust  under  which  the  TTPI  is 
administered. 

The  purpose  of  this  notice  is  to 
announce  the  NMFS's  determination  to 
retain  the  existing  sea  turtle  regulations 
without  modification  and  to  announce 
the  availability  of  the  document  on 
which  that  determination  is  based. 
ADDRESSES:  For  copies  of  the  review 
document  (Titled:  A  Review  of 
Subsistence  Uses  of  Sea  Turtles  in  the 
Central  and  Western  Pacific  with 
Respect  to  Federal  Regulations 
Authorizing  a  Subsistence  Take  of 
Green  Sea  Turtles  in  the  Trust  Territory 
of  the  Pacific  Islands)  contact:  James  M. 
Lecky.  Protected  Species  Program 
Coordinator,  National  Marine  Fisheries 
Service/Southwest  Region,  300  S.  Ferry 
Street.  Room  2001,  Terminal  Island.  CA 
90731  (telephone  (213)  548-2518). 
FOR  FURTHER  INFORMATION  CONTACT. 
James  H.  Lecky,  (213)  548-2518. 
SUPPLEMENT ARY  INFORMATION: 

Background 

Currently  sea  turtle  regulations  (50 
CVR  227.72(0)  authorize  a  subsistence 
take  of  green  sea  turtles  in  the  TTPI.  In 
late  1981.  the  State  of  Hawaii  requested 
the  NMFS  to  consider  authorizing  a  take 
of  green  sea  turtles  for  home 
consumption.  Also,  an  individual 
Hawaiian,  speaking  on  behalf  of  native 
Hawaiians.  has  requested  the  NMFS  to 
recognize  native  Hawaiians'  aboriginal 
rights  to  take  turtles.  In  1982.  Guam 
voiced  its  opinion  that  NMFS's 
regulations  were  inconsistent  and 
inequitable  in  the  Mariana  Archipelago. 
Guam  and  the  C.NMI  comprise  the 
Mariana  Archipelago.  The  CNMI  is 
allowed  to  participate  in  the  subsistence 
exception  because  they  are  a  part  of  the 
TTPI.  Guam  is  excluded  from  the 
subsistence  exception  because  it  is  not 
part  of  the  TTPI  and  during  the  listing 
process  it  did  not  provide  sufficient 
information  to  substantiate  the  need  for 
a  subsistence  exception. 

In  response  to  these  requests,  the 
NMFS  initiated  a  review  of  its 


regulations.  During  the  review,  the 
NMFS  examined  the  criteria  that  must 
be  satisfied  in  order  to  authorize  a 
subsistence  take,  the  traditional  uses  of 
sea  turtles  in  the  central  and  western 
Pacific,  and  the  status  of  the  green  sea 
turtle  stocks.  The  NMFS  determined  that 
a  subsistence  authorization  could  be 
allowed  only  if  an  existing  culture  was 
dependent  on  the  taking  of  sea  turtles 
for  its  continued  existence  and  that  the 
turtle  stock  involved  would  not  be 
jeopardized  by  the  subsistence  take. 

As  part  of  this  review,  the  NMFS    . 
conducted  public  hearings  in  Guam,  the 
CNMI.  American  Samoa,  and  the 
Hawaiiari  Islands  to  collect  comments 
and  information  on  the  need  for 
subsistence  exceptions  in  those  areas. 
The  NMFS  issued  a  contract  for  the 
review  of  cultural  dependence  on  sea 
turtles  throughout  the  central  and 
western  Pacific  and  requested  the 
NOAA  Office  of  General  Counsel 
Southwest  to  review  the  various 
subsistence  exceptions  and  provide 
guidance  on  what  criteria  must  be 
considered  in  authorizing  a  subsistence 
take.  Concurrent  with  the  review  on 
subsistence  taking,  the  NMFS  conducted 
a  review  of  the  status  of  the  listed  sea 
turtle  stocks.  The  results  of  the  status 
review  of  green  sea  turtle  stocks  were 
incorporated  in  the  review  of  the 
subsistence  issue. 

The  review  of  cultural  practices 
outside  the  TTPI  revealed  that  no  extant 
native  cultures  are  dependent  on  the 
taking  of  sea  turtles.  The  requests  from 
the  Slate  of  Hawaii  and  the  Territory  of 
Guam  were  not  made  on  behalf  of  any 
particular  cultural  group,  so  they  could 
not  be  considered  under  a  subsistence 
exception  at  this  time. 

A  home  use  exception  that  is 
available  to  everyone  does  not 
distinguish  a  native  subsistence  take 
from  a  recreational  take  and  is  not 
consistent  with  the  Endangered  Species 
Act.  Home  use  and  commercial  use  can 
be  authorized  only  after  green  sea  turtle 
stocks  have  recovered  and  are  delisted. 

Guam's  complaint  that  the  existing 
regulation  for  a  subsistence  exception  is 
inequitable  in  the  Mariana  Archipelago 
is  justified.  However,  the  information 
considered  in  this  review  does  not 
substantiate  the  need  for  subsistence 
take  in  Guam.  The  administrative  record 
for  the  listing  of  sea  turtles  shows  that 
the  CNMI  received  its  subsistence 
exception  because  of  its  political  status 
as  part  of  the  TTPI  and  not  because  of  a 
need  or  cultural  dependence.  This 
inequity  will  be  resolved  when  the  TTPI 
dissolves.  At  the  time  the  Covenant  of 
the  CNMI  becomes  effective,  the  CNMI 
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will  be  subjected  to  the  same 
regulations  as  Guam. 

Therefore,  the  NMFS  plans  to  retain 
the  existing  subsistence  exception 
without  modification  and  to  establish  a 
joint  Pacific  sea  turtle  recovery  team 
with  the  U.S.  Fish  and  Wildlife  Service 
and  the  State  and  Territorial 
governments.  The  recovery  team  will  be 
assigned  the  task  of  developing  criteria 
for  determining  when  sea  turtle 
populations  within  U.S.  jurisdiction  in 
the  central  and  western  Pacific  can  be 
delisted  and  recommending 
management  measures  to  promote  the 
recovery  of  the  stocks.  j 

List  of  Subjects  in  50  CFR  Part  227 

Endangered  and  threatened  wildlife. 
Exports,  Fish,  Fisheries,  Imports. 

Dated:  Decnmber  20.  1984. 

William  G.  Gordon, 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
jFR  Doc.  85-18  Filed  l-2-fl.'5:  8:45  am] 
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DEPARTMEMT  OF  AGRICULTURE 

Agricultural  Marketing  Servic* 

7  CFR  Part  1030 

I  Docket  No.  AO-361-A22I 

/     Milk  in  ttte  Ctiicago  Regional  Marketing 
Area;  Recommended  Decision  and 
Opportunity  To  File  Written 
Exceptions  on  Proposed  Amendments 
to  Tentative  Marketing  Agreement  artd 
to  Order 

Ctirrt'cOon 

In  VR  Doc.  84-32895  lH>ginniiig  on  page 
4<>099  in  the  issue  of  Tuesday.  December 
18. 1984.  make  the  following  corrections: 

1.  On  page  49101.  second  column,  fifth 
line,  "n"  should  have  read  '•102". 

2.  On  page  49102.  third  column,  last 
paragraph,  eighth  line.  "Cla.ss  I"  should 
have  read  "Class  11". 

3.  On  page  49104.  third  column,  last 
{ (implete  paragraph,  third  line. 

■procedures"  should  have  rrad 
■p.'oducers".  Also,  in  the  twelfth  lip*- 
iilile "  should  have  read  "unable" 

■NJJMO  COM  1SM-01-II 


Food  Safety  and  Inspection  Service 

9  CFR  Part  381 

lOocketNo.  83-007NI 

New  Turkey  Inspection  System; 
Extension  of  Comment  Period 

AGENCY:  Food  Safety  and  Inspection 
Service.  USDA. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

summary:  On  November  a  1984.  the 
Food  Safety  and  Inspection  Service 
(FSIS)  published  a  proposed  rule  to 
amend  the  Federal  poultry'  products 
in«ipection  regulations  by  establishing  a 


vohintary  and  alternate  method  of  post- 
mortem inspection  for  turkeys  known  as 
the  New  Turkey  Inspection  (NTI) 
system.  At  the  request  of  a  trade 
organization.  FSIS  is  extending  the 
comment  period  to  February  21, 1985. 

DATE  Comments  must  be  received  on  or 
before  February  21. 1985. 

AOORESSCS:  Written  comments  to: 
Regulations  Office.  Attn:  Annie  Johnson. 
FSIS  Hearing  Clerk.  Room  2637.  South 
Agriculture  Building.  Food  Safety  and 
Inspection  Service.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250.  Oral 
comments  as  provided  under  the  Poultry 
Products  Inspection  Act  should  be 
directed  to:  Dr.  John  C.  Prucha.  (202) 
447-3219. 

FOn  FURTMCn  INFORMATION  CONTACT. 

Dr.  ]uhn  C.  Prucha,  Director,  Slaughter 
Inspection  Standards  and  Procedures 
Division,  Meat  and  Poultry  Inspection 
Technical  Services.  Food  Safety  and 
Inspection  Serv  ice,  U.S.  Department  of 
Agriculture.  Washington.  DC  20250. 
(202)  447-3219. 

SUPPLEMENTARY  INFORMATION:  On 

November  8. 1984.  FSIS  published  a 
proposal  in  the  Federal  Register  (49  VR 
44640)  to  amend  the  Federal  poultry 
products  inspection  regulations  by 
establishing  a  voluntary  and  alternate 
method  of  post-mortem  inspection  for 
turkeys  known  as  the  New  Turkey 
Inspection  (.NTI)  system.  The  comment 
period  was  originally  scheduled  to  end 
January-  7. 1985.  However,  due  to  the  fact 
that  the  turkey  industry  is  very  busy 
during  the  holiday  season,  a  trade 
organization  has  requested  FSIS  to 
extend  the  comment  period  for  45  day's 
to  allow  sufficient  time  to  study  the 
proposal  and  to  develop  meaningful 
comments  and  supporting  data.  FSIS  has 
determined  that  there  is  sufficient 
justification  for  this  extension,  and  is 
therefore  extending  the  comment  period 
until  February  21. 1985. 

Dtme  ill  Wiishinfjton.  DC.  on  December  27. 

Donald  L.  Houston. 

AiJw:ri/.-trtj/tir.  Ft'od Safety  and Inspt-ctiori 
Sen-ice.  , 

|FR  Dor.  85-e  Filed  1-2-B5:  8:45  am) 
SILUNQ  COOC  3410-DM-M 


DEPARTMEMT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

{Docket  No.  S4-NM-109-AD) 

Airworthiness  Directives;  Boeing 
Model  727  and  737  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY!  This  notice  proposes  to 
amend  an  existing  airworthiness 
directive  (AD)  applicable  to  Boeing 
Model  727  and  737  series  airplanes, 
which  requires  installation  of  a  positive 
indication  of  starter  operation,  by 
extending  the  compliance  time.  The  time 
extension  is  necessitated  by  the  lack  of 
an  adequate  supply  of  modification 
parts.  Failure  to  extend  the  compliance 
time  would  result  in  the  unnecessary 
grounding  of  the  airplanes  affected. 
DATES:  Comments  must  be  received  no 
later  than  January  21, 1985. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Stewart  R.  Miller.  Propulsion 
Branch.  ANM-140S.  Seattle  Aircraft 
Certification  Office.  FAA,  Northwest 
Mountain  Region:  telephone  (206)  431- 
2969.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-68966.  Seattle,  Washington 
98168. 
SUPPl^MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  under  the  caption 
"AVAILABILITY  OF  NPRM."  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 


UMI 
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report  summarizing  each  FAA/pubUc 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM I 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel.  Attention: 
Airworthiness  Rules  Docket  No.  84-NM- 
109-AD.  17900  Pacific  Highway  South, 
C-68966.  Seattle.  Washington  98168. 

Discussion  I  . 

Airworthiness  Directive  (AD)  83-01- 
05,  Amendment  39-4542  (48  FR  2962; 
January  24, 1983)  was  issued  February 
23, 1983,  and  required  that  operators  of 
Model  727  and  737  series  airplanes 
install  engine  start  valve  position 
indicators  on  the  flight  deck  within  two 
years.  While  the  majority  of  these 
airplanes  have  since  been  modified  to 
incorporate  these  indicators,  the  FAA 
has  received  reports  of  two  recent 
problems  which  indicate  that  an 
extension  of  compliance  time  is 
necessary.  These  two  problems  were 
called  to  the  FAA's  attention  by  a 
petition  from  the  Air  Transport 
Association  of  America  (ATA)  and  by 
several  non-member  operators: 

First,  numerous  cracked  start  valve 
housings  have  been  reported  on  the 
Boeing  start  valve  indicating  system  on 
Model  737  airplanes.  This  condition  is 
unsatisfactory.  Redesign  of  the  system, 
part  fabrication,  and  retrofit  of  aircraft 
will  require  six  to  twelve  months  to 
complete.  In  the  interim,  operators  are 
removing  the  pressure  switch  which  is 
causing  the  failures. 

Second,  in  order  to  comply  with  the 
requirements  of  the  AD.  a  number  of 
operators  chose  a  valve  modification 
which  was  manufactured  by  the 
AiResearch  Corporation.  AiResearch 
was  unable  to  deliver  the  valves  on 
time.  In  fact,  operators  have  yet  to 
receive  valves  for  a  large  number  of 
their  affected  airplanes. 

AD  83-01-05  was  originaly  issued 
after  public  notice  and  comment.  The 
compliance  time  was  chosen  based  on 
the  recognized  degree  of  hazard  and  on 
parts  availability  projections.  It  was 
never  the  intent  of  the  FAA  that  the 
Model  727/737  fleet  should  be  grounded 
pending  installation  of  a  start  valve 
indicating  system.  Service  experience 
over  the  past  two  years  has  vindicated 
that  position.  Therefore,  there  is  no 
present  need  to  ground  the  Model  727/ 
737  fleet  because  of  the  lack  of 
acceptable  start  valye  indicating  system 
parts. 


It  is  FAA's  view  that  a  12-month 
extension  of  compliance  time  is 
necessary  to  prevent  grounding  of 
airplanes,  major  schedule  disruptions, 
and  inordinate  expense,  and  that  such 
an  extension  will  be  sufficient  time  to 
allow  compliance  without  compromising 
safety. 

For  the  foregoing  reasons,  an  AD  is 
proposed  that  would  amend  AD  83-01- 
05,  Amendment  39-4542,  to  extend  the 
compliance  time  to  February  23, 1988. 
This  extension  of  the  period  for 
compliance  would  provide  operators  of 
the  affected  airplanes  with  a  means  to 
avoid  possible  grounding  of  their 
aircraft  due  to  a  shortage  of 
modification  parts. 

Since  this  AD  would  merely  extend 
the  compliance  time,  there  would  be  no 
additional  costs  to  operators. 

For  these  reasons,  the  proposed  rule  is 
not  considered  to  be  a  major  rule  under 
the  criteria  of  Executive  Order  12291. 
Few,  if  any,  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  would  be  affected. 

List  of  Subjects  in  CFR  Part  39 

Aviation  safety.  Aircraft. 
The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  by  amending 
Airworthiness  Directive  83-01-05. 
Amendment  39-4542  (48  FR  2962; 
January  24. 1983).  by  amending  the 
compliance  time  in  paragraph  A.  to  read 
as  follows: 

"A.  Pfior  to  February  23. 1986,  .  .  ." 

(Sec.  313(a),  314(a).  601  through  610.  and  1102 
of  the  Federal  Aviation  Act  of  1958  (49  U.S.C. 
1354(a),  1421  through  1430,  and  1502):  49 
U.S.C.  106(g)  (Revised,  Pub.  L  97-449.  January 
12. 1983);  and  14  CFR  11.85) 

Note.  For  the  reasons  discussed  earlier  in 
the  preamble,  the  FAA  has  determined  that 
this  document:  (1  [Involves  a  proposed 
regulation  which  is  not  major  under 
Executive  Order  12291.  and  (2)  is  not  a 
significant  rule  pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034:  February  26. 1979): 
and  it  is  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this  proposed 
rule,  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  because  few.  if  any, 
Model  727  and  737  series  airplanes  are 
operated  by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this  action 
is  contained  in  the  regulatory  docket.  A  copy 
may  be  obtained  by  contacting  the  person 
identified  under  the  caption  "FOR  further 

INFORMATION  CONTACT." 


Issued  in  Seattle.  Washington,  on 
December  18. 1984. 
Wayne ).  Barlow, 

Acting  Director,  Northwest  Mountain  Rngion. 
[FR  Doc.  85-109  Filed  1-2-85:  8:45  am] 

BIIXINO  COOe  4«10-13-M 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 

and  Enforcement 

30  CFR  Part  914 

Permanent  State  Regulatory  Program 

of  Indiana 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION;  Proposed  rule.  

summary:  OSM  is  announcing 
procedures  for  the  public  comment 
period  and  for  a  public  hearing  on  the 
substantive  adequacy  of  a  proposed 
program  amendment  to  the  Indiana 
Permanent  Regulatory  Program 
(hereinafter  referred  to  as  the  Indiana 
program)  received  by  OSM  pursuant  to 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA), 

The  proposed  amendment  submitted 
by  the  State  on  December  7. 1984. 
consists  of:  modifications  to  the  Indiana 
regulations  pertaining  to  topsoil. 
backfilling  and  grading,  confidentiality 
protection  of  information,  annual 
certification  of  dams  and  embankmants. 
and  inability  to  comply  in  inforcement 
actions;  various  editorial  changes;  and 
various  cross-reference  corrections  to 
reflect  new  numbering. 

This  document  sets  forth  the  times 
and  locations  that  the  Indiana  program 
and  proposed  amendment  are  available 
for  public  inspection,  the  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  amendment  and  information 
pertinent  to  the  public  hearing. 
DATE:  Written  comments  relating  to 
Indiana's  proposed  modification  of  its 
program  not  received  on  or  before  4:00 
p.m.  on  February  4. 1985.  will  not 
necessarily  be  considered  in  the 
Director's  decision  to  approve  or 
disapprove  the  proposed  program 
modifications. 

If  requested,  a  public  hearing  will  be 
held  on  January  28. 1985,  beginning  at 
10:00  a.m.  at  the  location  shown  below 
under  "ADDRESSES." 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand-delivered  to:  Mr. 
Richard  D.  McNabb.  Director. 
Indianapolis  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  Federal  Building  and  U.S. 
Courthouse.  Room  522.  46  East  Ohio 


Federal  Regteter  /  Vol.  50.  No.  2  /  Thursday.  January  3.  1985  /  Proposed  Rules 


Street.  Indianapolis,  Indiana  46204. 
Tplephone:  (317)  26^2600. 

If  a  public  hearing  is  held,  its  location 
will  be  at:  OSM  Indianapolis  Field 
GHce.  Federal  Building  and  U.S. 
Courthouse,  Room  522.  46  Fast  Ohio 
S  reel.  Indiunapolis.  IndianH:  Telephone: 

117)  269-2600. 
FOR  FUMTMCR  INFORMATION  CONTACT: 
.Nfr  Richard  D.  .Mc.Nabb.  Director. 
Indianapolis  Field  Office.  OfTice  of 
Surface  Mining  Reclamation  and 
Fjifornement.  Fedora!  Building  and  U.S. 
Courthouse.  Room  522  «i  Fast  Ohio 
Street.  Indianapolis,  Indian;,  W2M: 
I  elephone:  (317)  26»-2600. 
SUPPLCWCNTARV  INFORMATKMH 

i  Public  Comment  Pror.edur«» 

'  -ii'lcibiitly  of  Cup  us 

Copies  of  the  Indiana  program,  the 
(uoposed  amendment,  and  a  listing  of 
iiny  scheduled  public  meeting  and  all 
v\ritten  comments  received  in  response 
III  ihis  notice  will  Ite  available  for 
ri  \  iew  at  the  OSM  ofhces  and  the 
Offii  e  of  ihe  Slate  Regulatory  Authorit> 
':  sUil  tielow.  Monday  through  Friday. 
H:(0  a.m.  to  4.00  p.m..  excluding 
fi.ilidavs.  Each  requestor  may  receive 

•  »•'•  of  charge,  one  single  copy  of  the 

;   "Miseri  umendment  by  contacting  the 

:  .(liiinapoiis  Field  Office  li.sted  below. 

i  ■■  '<re  of  Surface  Mining  Reclamation 
iind  Enforcement.  Room  .1124. 1100 1 
Street.  \'W..  Washington.  DC.  20240 

' :  fire  of  Surface  Mining  Reclamation 
rfnd  Enforcement.  Federal  Building 
.irid  U.S.  Courthouse.  Room  522.  46 
Fiisl  Oh'o  Street.  Indianapolis. 
Indiana 

Indiana  Dt-partment  of  Natural 

Resources.  608  State  Office  Building, 
liuiianapolis.  Indiana  46204 

•  i  ■  :•(!■':  Comments 

Wntlen  comments  shoud  be  specific 
porlain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
<  \planations  in  support  of  the 
.';!imenters  recommendations. 
(  linmcnts  not  receive  dy  the  time 
indiLdted  under  "Dates."  or  received  at 
locations  other  than  the  OSM 
hiilianapolis.  Indiana  Field  Office,  will 
not  necessarily  be  considered 

f'lililic  Hfohnfi 

f*resons  wishing  to  (omnient  al  tht- 
piMic  hearing  should  contact  the  person 
li.Ntcd  under  "FOR  FURTHER  INFORMA'nON 
CONTACT"  by  the  close  of  business 
l.inuary  2.3. 1985.  If  not  one  requests  to 
i:omment  at  the  public  hearing,  the 
hearing  will  not  be  held. 

If  only  one  person  requests  to 
iimment.  a  public  meeting,  rather  than 
I  public  hearing,  may  be  held  and  the 


results  of  the  meeting  included  in  the 
Administrative  Record. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  and  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  appropriate 
questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  wish  to 
do  so  will  be  heard  following  those 
scheduled.  The  hearing  will  end  after  all 
persons  scheduled  to  comment  and 
persons  present  in  the  audience  who 
wish  to  comment,  have  been  heard. 

fub/ic  Meeting 

Persons  wishing  to  meet  with  OSM 
representatives  to  discuss  the  proposed 
amendment  may  request  a  meeting  at 
the  OS.M  office  listed  in  "ADORCSSCS" 
by  contacting  the  person  listed  under 
"FOR  FURTHER  INFORMATION  CONTACT." 

All  such  meetings  are  open  to  the 
public  and.  if  possible  notices  of 
meetings  will  be  posted  in  advance  in 
the  Administrative  Record.  A  written 
summary  of  each  public  meeting  will  be 
made  a  part  of  the  Administrative 
Record. 

11.  Discussion  of  Ihe  Proposed 
.Amendment 

information  regarding  the  general 
background  on  the  Indiana  State 
Program,  including  the  Secretary's 
Findings,  the  disposition  of  comments 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Indiana 
program  can  be  found  in  the  July  26. 
1982.  Federal  Register  (47  FR  32071- 
32108). 

On  December  7. 1984,  the  Director, 
Indiana  Department  of  Natural 
Resources,  submitted  to  OSM  pursuant 
to  30  CFR  732.17.  a  proposed  State 
program  amendment  for  approval.  The 
proposed  amendment  to  the  Indiana 
regulations  would  amend  various 
provisions  of  the  approved  Indiana 
program.  Briefly,  the  proposed 
modifications  and  regulation  cities  are: 

1.  Indiana  proposes  to  delete  language 
vshich  provides  that  the  Director,  IDNR." 
need  not  make  available  to  certain 
parties,  specific  information  concerning 
the  National  Register,  if  it  was 
determined  that  disclosure  of  the 
information  would  create  a  risk  of  harm 
or  destruction  of  the  properties.  310  lAC 
12-2-11. 

2.  Indiana  proposes  to  add  language 
concerning  a  demonstration  of  the 
suitability  of  topsoil  substitutes  or 


supplements.  310  lAC  12-3-46  and  310 
lAC  12-3-80. 

3.  Indiana  proposes  to  delete  the 
exception  to  steep  slope  requirements 
that  is  provided  for  operations  "where  a 
person  obtains  a  permit  under  the 
provisions  of  310  LAC  12-3-95."  310  lAC 
12-3-96. 

4.  Indiana  proposes  to  delete  language 
which  provides  an  exception  to 
disclosure  of  information  for  permit 
information  containing  "trade  secrets  or 
proprietary  commercial  information." 
310  lAC  12-3-98. 

5.  Indiana  proposes  to  add  a  section 
for  surface  mining  and  for  underground 
mining  to  establish  requirements  for 
topsoil  removal  and  timing  of  removal, 
substitutes  and  supplements,  storage 
and  redistribution:  and,  subsoil 
segregation,  storage  and  redistribution. 
310  lAC  12-5-12.1  and  310  lAC  12-5- 
78.1. 

6.  Indiana  proposes  to  add  language 
concerning  certification  of  dams  and 
embankments  meeting  the  size  or  other 
criteria  of  30  CFR  77.216(a).  310  lAC  12- 
5-24  and  310  lAC  12-S-90. 

7.  Indiana  proposes  to  add  a  section 
establishing  timing  and  distance 
limitations  for  backfilling  and  grading. 
310  lAC  12-5-54.1. 

8.  The  State  proposes  to  add  sections 
establishing  general  requirements  for 
backfilling  and  grading.  310  lAC  12-5- 
55.1  and  310  lAC  12-5-119.1. 

9.  The  State  proposes  to  add  sections 
on  stabilization  of  surface  areas  to 
establish  requirements  for  erosion 
control  and  rills  and  gullies.  310  lAC  12- 
5-56.1  and  12-5-121.1. 

10.  The  State  proposes  to  add  a 
section  on  backfilling  and  grading  for 
thick  overburden  areas.  310  lAC  12-5- 
57.1. 

11.  Indiana  proposes  to  add  a  section 
establishing  requirements  for  backfilling 
and  grading  on  steep  slopes.  310  lAC  12- 
.">- 150.1. 

12.  Indiana  proposes  to  delete 
language  concerning  conndentiality  of 
persons  supplying  information  relating 
to  possible  violations  or  imminent 
danger  or  harm.  310  lAC  12-6-2. 

13.  The  State  proposes  to  add  a 
section  concerning  inability  to  comply  in 
enforcement  actions.  310  lAC  12-6. 

14.  Indiana  proposes  to  repeal  the 
following  sections  of  its  regulations:  310 
lAC  12-5-11. 12-5-12. 12-5-13. 12-5-14, 
and  12-5-15  on  topsoil:  12-5-54. 12-5-55. 
12-5-56  and  12-5-57  on  backfilling  and 
grading:  12-5-77.  12-5-78. 12-5-79.  12-5- 
80  and  12-5-81  on  topsoil  (underground 
mining):  12-5-118, 12-5-119. 12-5-120 
and  12-5-121  on  backfilling  and  grading: 
(underground  mines):  and  12-5-150. 12- 
5-151. 12-5-152. 12-5-153  and  12-5-154 


on  steep  slope  mining.  These  would  be 
replaced  by  proposed  new  sections 
already  listed  above. 

15.  Indiana  proposes  numerous  other 
changes  to  its  regulations  which  are  not 
substantive  and  which  are  either  of  an 
editorial  nature  or  which  change  cross- 
references  to  reflect  new  numbering  of 
certain  regulations. 

Pursuant  to  30  CFR  "32.15  and  732.17. 
the  Director  requests  public  comment  on 
the  adequacy  of  the  above 
modifications.  If  the  Director  determines 
that  the  proposed  modifications  are  in 
accordance  with  SMCRA  and  consistent 
with  the  Federal  regulations,  the 
amendment  will  be  incorporated  as  part 
of  the  approved  Indiana  program. 

Procedural  Matters 

1.  Compliance  with  the  \'ational 
Environmental  Policy  Act:  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA.  30  U.S.C. 
1292(d).  no  environmental  impact' 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  \o.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28. 1961.  the  Office  of  Management  and 
Budget  (OM6)  granted  OSM  an 
exemption  from  sections  3.  4,  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysts  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  602  et  seq.].  This  rule  would  not 
impose  any  new  requirements;  rather,  it 
would  ensure  that  existing  requirem^s 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Papen\ork  Reduction  Act:  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  914 

Coal  mining.  Intergovernmental 
relations.  Surf  ace  jnining.  Underground 
mining. 

Authority. — Pub.  L.  95-B7.  Siirfu(«  .Mining 
Control  and  Reclamation  Art  of  l?rr  (30 
U.S.C.  1201  etseq). 

Dated:  December  24,  tOtU  I 

Wesley  R.  Booker. 

Acting  Director.  Office  ufSarfncf  Minmft. 
|F"R  Doc.  85-65  Filed  l-2-*5:  8:45  aiinl 
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30  CFR  Part  917 

Public  Commwit  and  Opportunity  for 
Public  Haartng  on  a  Modification  to  th« 
Kentucky  Parmansnt  Regulatory 
Program 

AOENCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Proposed  rule. 

summary:  OSM  is  announcing 
procedures  for  the  public  comment 
period  and  for  requesting  a  public 
hearing  on  the  substantive  adequacy  of 
a  program  amendment  submitted  by  the 
Commonwealth  of  Kentucky  as  a 
modification  to  the  Kentucky  Permanent 
Regulatory  Program  (hereinafter  referred 
to  as  the  Kentucky  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  amendment 
would  establish  a  program  for  the 
training,  examination  and  certification 
of  blasters.  The  amendment  would  also 
amend  performance  standards  for  the 
use  of  explosives. 

This  notice  sets  forth  the  times  and 
locations  that  the  Kentucky  program  and 
proposed  amendment  are  available  for 
public  inspection,  the  comment  period 
during  which  interested  persons  may 
submit  written  comments  on  the 
proposed  program  elements,  and  the 
procedures  that  will  be  followed 
regarding  the  public  hearing. 

DATES:  Comments  not  received  on  or 
before  4:00  p.m..  February  4. 1985  will 
not  necessarily  be  considered. 

If  requested,  a  public  hearing  on  the 
proposed  modifications  will  be  held  on 
January  28. 1985.  beginning  at  10:00  a.m. 
at  the  location  shown  below  under 
"ADDRESSES." 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to:  Mr. 
W.H.  Tipton,  Lexington  Field  Office, 
Office  of  Surface  .Mining,  340  Legion 
Drive,  Suite  28,  Lexington.  Kentucky 
40504. 

If  a  public  hearing  is  held  its  location 
will  be  at:  The  Harley  Hotel.  2143  N. 
Broadway.  Lexington.  KY  40500. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  W.H,  Tipton.  Lexington  Field  Office, 
Office  of  Surface  Mining.  340  Legion 
Drive.  Suite  28,  Lexington.  Kentucky 
40504.  Telephone:  (606)  233-7327. 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

A  vailability  of  Copies 

Copies  of  the  Kentucky  program,  the 
proposed  modifications  to  the  program. 


a  listing  of  any  scheduled  public  meeting 
and  all  written  comments  received  in 
response  to  this  notice  will  be  available 
for  review  at  the  OSM  offices  and  the 
office  of  the  State  regulatory  authority 
listed  below,  Monday  through  Friday. 
8:00  a.m.  4:00  p.m..  excluding  holidays. 
Each  requestor  may  receive  free  of 
charge,  one  single  copy  of  the  proposed 
amendment  by  contacting  the  Lexington 
Field  Office  listed  below. . 

Lexington  Field  Office.  Office  of  Surface 

Mining.  340  Legion  Drive,  Suite  28. 

Lexington.  Kentucky  40504; 
Office  of  Surface  Mining.  Reclamation 

and  Enforcement,  1100  "L"  Street. 

NW.,  Washington,  D.C.  20240: 
Bureau  of  Surface  Mining.  Reclamation 

and  Enforcement.  Capitol  Raza 

Tower,  Third  Floor,  Frankfort,  KY 

40601. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  Lexington. 
Kentucky,  will  not  necessarily  be 
considered  and  included  in  the 
Administrative  Record  for  this  final 
rulemaking. 

Public  Hearing 

Persons  wishing  to  comment  at  a 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT"  by  the  close  of  business 
January  18, 1985.  If  no  one  requests  to 
comment  at  a  public  hearing,  the  hearing 
will  not  be  held.  If  only  one  person 
requests  a  public  hearing,  a  public 
meeting  may  be  held  instead  and  the 
results  of  the  public  meeting  ir.rludcd  in 
the  Administrative  Record. 

II.  Background  on  the  Kentucky  State 
Program 

On  December  30, 1981,  Kentucky 
resubmitted  its  proposed  regulator!' 
program  to  OSM.  On  April  13. 1982. 
following  a  review  of  the  proposed 
program  as  outlined  in  30  CFR  Part  732. 
the  Secretary  approved  the  program 
subject  to  the  correction  of  12  minor 
deficiencies.  The  approval  was  effective 
upon  publication  of  the  notice  of 
conditional  approval  in  the  May  18. 1982 
Federal  Register  (47  FR  21404-21435). 

Information  pertinent  to  the  general 
background,  revisions,  modifications, 
and  amendments  to  the  proposed 
permanent  program  submission,  a.s  well 
as  the  Secretary's  findings,  the 
disposition  of  comments  and  a  detailed 
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explanation  of  the  conditions  of 
approval  of  the  Kentucky  program  can 
be  found  in  the  May  18. 1082  Federal 
Registar  notice. 

HI.  Submission  of  Program  Amendments 

By  a  transmittal  dated  December  4, 
1984.  Kentucky  submitted  to  CSM 
pursuant  to  30  CFR  732.17.  an 
amendment  to  the  Kentucky  regulatory 
program  which  would  establish  a  blaster 
training  and  certification  program  and 
amend  performance  standards  for  use  of 
explosives. 

Concerning  the  proposed  blasters 
certification  program,  on  March  4. 1983. 
OSM  issued  final  rules  effective  April 
14. 1983.  establishing  the  Federal 
standards  for  the  training  and 
certification  of  blasters  at  30  CFR 
Chapter  M  (48  FR  9486).  Section  850.12 
of  these  regulations  stipulates  that  the 
regulatory  authority  in  each  State  with 
an  approved  program  under  SMCRA 
shall  develop  and  adopt  a  program  to 
examine  and  certify  all  persons  who  are 
directly  responsible  for  the  use  of 
explosives  in  an  surface  coal  mining 
operation  within  12  months  after 
approval  of  a  State  program  or  within  12 
months  after  publication  date  of  OSM's 
rule,  or  March  4. 1984. 

On  January  20. 1984  Kentucky  advised 
OSM  that  it  would  be  unable  to  meet  the 
March  4  deadline.  Kentucky  requested 
and  received  a  nine  month  extension  of 
the  deadline  to  December  4. 1984  (49  FR 
21926,  May  24. 1984).  Kentucky  has 
submitted  a  proposed  blaster  training 
and  certification  program  at  this  time  in 
compliance  with  the  extended  deadline. 

Concerning  the  proposed  regulatory 
amendment  to  the  performance 
standards  for  use  of  explosives. 
Kentucky  is  proposing  changes  at  403 
KAR  18:120.  as  follows: 

1.  At  Section.  1.  Kentucky  is  proposing 
changes  to  the  general  requirements 
concerning  who  shall  conduct  blasts  and 
when  blast  designs  shall  be  submitted, 
what  they  shall  contain  and  by  whom 
they  shall  be  prepared. 

2.  At  Section  2,  preblasting  survey, 
Kentucky  proposes  changes  concerning 
requests  by  residents  and  owners  of 
dwellings  for  preblasting  sur\  eys. 

3.  Kentucky  proposes  changes  to  the 
requirements  for  surface  blasting  in 
Section  3.  including  changes  to 
requirements  pertaining  to  blasting 
limes,  unscheduled  blasts,  airblast 
levels,  flyrock.  prevention  of  adverse 
impacts,  ground  vibration,  peak  particle 
velocity,  scale-distatice  equations,  and 
blasting-level  charts. 


4.  Kentucky  proposes  changes  to 
requirements  for  seismographic 
measurements  at  Section  4. 

5.  Changes  are  proposed  at  Section  5, 
records  of  blasting  operations. 

Therefore,  the  Secretary  is  seeking 
public  comment  on  the  adequacy  of  the 
proposed  program  amendment.  If  the 
Director  determines  that  the  proposed 
modifications  are  in  accordance  with 
SMCRA  and  consistent  with  the  Federal 
regulations,  the  amendment  will  become 
part  of  the  Kentucky  program. 

IV.  Additional  Determinations 

1.  Compliance  with  the  \ational 
Environmental  Policy  Act:  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA.  30  U.S.C, 
1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulen(;aking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28, 1981,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSM  an 
exemption  from  sections  3,  4,  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act:  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  917 

Coal  mining.  Intergovernmental 
relations.  Surface  mining  Underground 
mining. 

Authority:  Pub.  L  93-67.  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  1201  ei  seq). 

Dated:  December  27.  1984. 
Wesley  R.  Booker 

Acting  Director.  Office  of  Surface  Mining. 

\V^  Doc.  fl5-122  Filed  l-2-*l;  8:45  am) 
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30  CFR  Part  935 

Reopening  and  Extension  of  Public 
Comment  Period  on  Proposed 
Amendment  to  the  Ohio  Permanent 
Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

action:  Reopening  and  extension  of 
public  comment  period. 

SUMMAMV:  By  letters  dated  July  11  and 
23, 1984,  Ohio  submitted  program 
amendments  to  OSM  consisting  of 
changes  to  the  regulations  concerning 
use  of  explosives.  OSM  published  a 
notice  in  the  Federal  Register  on  August 
9, 1984,  announcing  receipt  of  the 
amendments  and  inviting  public 
comment  on  the  adequacy  of  the 
proposed  amendments  (49  FR  31912). 
The  public  comment  period  ended 
September  10, 1984. 

OSM's  review  of  Ohio's  proposed 
amendments  identified  concerns  relating 
to  the  preparation  of  blasting  designs, 
preblasting  surveys,  conduct  of  the 
blast,  and  availability  of  blast  records. 
OSM  notified  Ohio  about  its  concerns 
on  October  17, 1984,  and  on  November 
26, 1984,  Ohio  responded  by  revising  the 
proposed  amendments. 

Accordingly,  OSM  is  reopening  and 
extending  the  comment  period  on  Ohio's 
July  11  and  23, 1984,  proposed 
amendment  as  modified  on  November      [ 
20, 1984.  This  action  is  being  taken  to 
provide  the  public  an  opportunity  to 
reconsider  the  adequacy  of  the  proposed 
amendments. 

DATE:  Written  comments,  data  or  other 
relevant  information  relating  to  this 
rulemaking  not  received  on  or  before 
4:00  pm  January  18, 1985  will  not 
necessarily  be  considered  in  the 
Director's  decision. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Ms.  Nina 
Rose  Hatfield,  Director,  Columbus  Field 
Office,  Office  of  Surface  Mining,  Room 
202,  2242  South  Hamilton  Road, 
Columbus,  Ohio  43227. 

Copies  of  the  Ohio  program,  and  all 
written  comments  received  in  response 
to  this  notice  will  be  available  for  public 
review  at  the  OSM  Field  Office  listed 
above  and  at  the  OSM  Headquarters 
Office  and  the  Office  of  State  regulatory 
authority  listed  below,  during  normal 
business  hours  Monday  through  Friday, 
excluding  holidays.  Each  requestor  may 
receive,  free  of  charge,  one  single  copy 
of  the  State's  original  and  supplemental 
submittal  and  OSM's  October  10, 1984 
letter  to  the  State  by  contacting  the 
OSM  Columbus  Field  Office. 
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Office  of  Surface  Mining.  1100  "L" 
Street.  NW.  Room  5124.  Washington. 
D.C. 

Ohio  Division  of  Reclamation,  Fountain 
Square.  Building  B,  Columbus.  Ohio. 

FOR  INFORMATION  CONTACT:  Ms.  Nina 

Rose  Hatfleld,  Director,  Columbus  Field 

Office,  OfHce  of  Surface  Mining.  Room 

202.  2242  South  Hamilton  Road, 

Columbus,  Ohio  43227;  Telephone:  (614) 

866-0578. 

SUPPLEMENTARY  INFORMATION: 

The  Ohio  program  was  approved 
effective  August  16, 1982i  by  notice 
published  in  the  August  10, 1982  Federal 
Register  (47  FR  34688).  The  approval 
was  conditioned  on  the  correction  of  28 
minor  deficiencies  contained  in  11 
conditions.  liiformation  pertinent  to  the 
general  background,  revisions, 
modifications,  and  amendments  to  the 
Ohio  program  submission,  as  well  as  the 
Secretary's  Hndings,  the  disposition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the  Ohio 
program  can  be  found  in  the  August  10. 
1982  Federal  Register. 

By  letters  dated  July  11  and  23. 1984, 
Ohio  submitted  program  amendments 
consisting  of: 

Revision  of  rule  1501:13-9-06 
concerning  performance  standards  for 
use  of  explosives.  The  revision  is 
intended  to  parallel  the  revised  Federal 
Regulations  at  30  CFR  816.61-.68  and 
B17.61-.68. 

During  review  of  the  amendments, 
GSM  identified  several  concerns: 

(1)  Ohio  rule  1501:13-9-06(B)(4)  would 
allow  the  blast  design  to  be  prepared  by 
a  blasting  consultant,  seismologist  or 
professional  engineer,  in  addition  to  a 
certified  blaster,  who  has  been  trained 
in  current  blasting  technology  and  State 
and  Federal  blasting  laws  and 
rt^gulations. 

(2)  Ohio  rule  1501:l*-9-06tC)(l). 
relating  to  preblasting  surveys,  defines 
"permit  area"  to  exclude  haul  roads, 
sediment  ponds  and  other  facilities 
isolated  from  the  main  body  of  the 
permit  area  if  blasting  will  not  occur  at 
these  facilities. 

(3)  Ohio  rule  1501:13-9-0b(U)(6), 
concerning  notice  of  surface  blasting 
incident  to  underground  mining,  is 
worded  to  require  written  notice  to  local 
governments  only  if  they  are  within  one- 
half  mile  of  the  blasting  site. 

(4)  Ohio  rule  1501:13-{»-Or>(F|(2).  would 
provide  that  if  a  permittee  is  in 
compliance  with  all  the  requirements  of 
paragraphs  (F)(6)  and  (F)(7).  concerning 
airblast  and  ground  vibration,  the 
Di\ision  shall  assume  blasting  is  being 
conducted  in  a  manner  to  prevent 
damage. 


(5)  Ohio  rule  1501:13-0-06(G). 
concerning  availability  of  blast  records, 
provides  that  records  shall  be  made 
available  for  inspection  by  the  devision 
and  by  "any  person  who  may  be 
adversely  affected  by  the  permittee's 
blasting  operation." 

OSM  notified  Ohio  about  these 
concerns  by  letter  dated  October  10, 
1984,  and  Ohio  responded  by  submitting 
clarifying  information  on  November  26, 
1984.  The  clarifying  information  amends 
some  regulatory  language  and  provides 
'  justification  for  rule  1501:13-9-06{B)(4) 
on  blast  design. 

The  full  text  of  the  proposed  program 
amendments  and  of  the  subsequent 
material  is  available  for  review  at  the 
locations  listed  above  under 
ADDRESSES.  Accordingly,  OSM  is  now 
seeking  public  comment  on  the 
adequacy  of  Ohio's  July  11  and  23. 1984. 
amendments  in  light  of  the  State's 
November  26, 1984,  modification. 

List  of  Subjecto  in  30  CFR  Part  935 

Coal  mining.  Intergovernmental 
relations,  Surface  mining.  Underground 
mining. 

Authority:  l»ub.  L.  95-87.  Surfuce  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  1201  etseq.). 

Dated:  December  27. 19tl4. 
Wesley  R.  Booker, 
Director.  Office  of  Surfuce  Mining. 
[VR  Doc.  85-121  Filed  l-2-«".;  8:45  urn) 

■ILUNO  COOC  4310-06-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
IA-5-FRL-2748-1J 

Approval  and  Pronrtulgation  of 
Implementation  Plans;  Wisconsin 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  USEPA  is  reproposing 
rulemaking  on  several  revisions  to  the 
Wisconsin  State  Implementation  Plan 
(SIP)  for  Volatile  Organic  Compounds 
(VOC).  The  revisions  pertain  to  Chapter 
154  of  the  Wisconsin  Administrative 
Code  (WAC).  specifically  Sections  NR 
154.01.  Definitions,  and  NR  154.13. 
Control  of  Organic  Compound 
Emissions,  and  are  meant  to  clarify  the 
VOC  Reasonably  Available  Control 
Technology  (RACT)  rules.  USEPA's 
action  is  based  upon  a  SIP  revision 
request  that  was  submitted  by  the  State 
of  Wisconsin,  and  on  a  subsequent 
request  made  by  the  State  in  response  to 


the  original  notice  of  proposed 
rulemaking  (49  FR  24543;  June  14, 1984). 
The  intent  of  today's  rulemaking  is  to 
present  a  discussion  of  the  difference 
between  the  original  notice  of  proposed 
rulemaking  and  this  reproposal.  Today's 
rulemaking  also  provides  additional 
opportunity  for  public  comment  on  the 
propo.sed  revisions  and  on  USEPA's 
proposed  action. 

date:  Comments  on  these  revisions  and 
on  USEPA's  proposed  action  must  be 
received  by  February  4. 1985. 
ADDRESSES:  Copies  of  the  SIP  revision 
are  available  for  review  at  the  following 
addresses:  (If  is  recommended  that  you 
telephone  Colleen  W.  Comerford.  at 
(312)  886-6034.  before  visiting  the  Region 
V  office.) 

Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch, 
230  South  Dearborn  Street,  Chicago, 
Illinois  60604 
Wisconsin  Department  of  Natural 
Resources,  Bureau  of  Air 
Management,  101  South  Webster. 
Madison,  Wisconsin  53707 
Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  five  copies,  if  possible.) 

Gary  Gulezian,  Chief,  Regulatory 
Analysis  Section,  Air  and  Radiation 
Branch  (5AR-26).  U.S.  Environmental 
Protection  Agency.  Region  V,  230 
South  Dearborn  Street.  Chicago. 
Illinois  60604 

FOR  FURTHER  INFORMATION  CONTACT: 

Colleen  W.  Comerford  (312)  886-6034. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  17. 1983,  the  Wisccmsin 
Department  of  Natural  Resources 
(WDNR)  requested  that  certain 
revisions  to  NR  154.01.  Definitions,  and 
NR  154.13,  Control  of  Organic 
Compound  Emissions,  be  incorporated 
into  the  Federally-approved  State 
Implementation  Plan  (SIP).  A  notice  of 
proposed  rulemaking  approving  these 
revisions  was  published  on  June  14. 1984 
(49  FR  24543).  In  that  notice,  USEPA 
advised  the  public  that  it  had  30  days  to 
comment  on  the  proposed  revisions  to 
Wisconsin's  VOC  rules.  On  July  11. 1984 
the  WDNR  submitted  a  comment  to 
USEPA  stating  that  it  had  reviewed  the 
notice  of  proposed  rulemaking,  and  had 
apparently  erred  when  submitting  the 
proposed  revisions.  A  preliminary  draft 
of  the  proposed  revisions  had  been 
submitted  to  USEPA  for  approval, 
instead  of  the  final  draft.  The  WDNK 
requested  that  USEPA  rulemake  on  the 
correct  version  of  the  rule.  In  today's 
action.  USEPA  is  proposing  to  appro\e 
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the  correct  version  of  the  VOC  SIP 
revisions  that  were  enacted  in 
Wisconsin  by  means  of  Natural 
Resources  Board  Order  Number  A-3ft- 
82.  and  that  became  effective  on  Augus' 
1, 1983.  These  revisions  are  meant  to 
clarify  the  VOC  RACT  rules,  and  to 
allow  the  WDNR  to  extend  the  RACT 
compliance  date  for  certain  can  coating 
operations. 

Proposed  Revisions  to  NR  154.01 

In  the  June  14. 19M.  notice  of 
proposed  rulemaking.  USEPA  proposed 
approval  of  a  revised  definition  for 
"beaded  can",  identified  at  NR  154.01 
(28m)  of  the  WAC.  The  deHnition  for 
"beaded  can"  has  been  deleted.  It  is  no 
longer  necessary  in  view  of  the 
withdrawal  ofrthe  proposed  interim 
emission  limit  for  beaded  can 
operations.  USEPA  proposes  approval  of 
the  deletion. 

USEPA  also  proposed  approval  of  a 
dePmition  for  "energy  intensive  control 
device"  in  the  original  notice  of 
proposed  rulemaking.  This  definition  is 
identified  at  NR  154.01  (68m)  of  the 
WAC.  This  definition  remains 
essentially  the  same  as  originally 
proposed  with  the  exception  of  one 
additional  phrase,  which  reads 
".  .  .  TOT  to  BOOT,  taking  into  account 
energy  recovered  in  the  form  of  heat  or 
organic  compounds."  Wisconsin 
amended  the  original  definition  in  order 
to  reflect  the  net  energy  consumption  of 
air  pollution  control  devices.  USEPA 
proposes  to  approve  this  amended 
deHnition. 

Proposed  Revisions  to  NR  154.13 

In  the  original  notice  of  proposed 
rulemaking  (49  FR  24543:  June  14. 1984). 
USEPA  proposed  to  approve  two 
revisions  to  WAC  section  NR  154.13. 
Control  of  Organic  Compound 
Emissions.  They  pertained  to 
subsections  NR  154.13(4)(b)3  and  \R 
154.13(4)(c)3.  The  revision  to  NR 
154.13(4)(b)3  clarified  the  WDNRs 
intent  with  regards  to  capture  systems. 
The  revision  to  NR  154.13(4)(c)3 
extended  the  final  compliance  date  for 
certain  can  coating  operations.  These 
revisions  were  discussed  in  detail  in  the 
June  14. 1984.  notice  of  proposed 
rulemaking  (49  FR  24543).  and  remain 
essentially  the  same  except  for  the 
deletion  of  the  proposed  interim 
emission  limit  for  2-piece  beaded  can 
exteriors.  This  emission  limit  has  been 
deleted  from  NR  154.13{4)(c)3.a.. 
because  the  WDNR  has  since 
determined  that  the  only  facility  to 
which  this  limit  would  apply  is  meeting 
the  emission  limits  contained  in  NR 


154.13(4)(c)2  of  the  WAC.  through  the 
internal  offset  provisions  of  NR 
154.13(13)(b).  Therefore,  no  compliance 
ektension  is  necessary.  It  should  be 
noted  that  USEPA  does  not  consider  NR 
154.13(13)(b)  to  be  a  generic  bubble  rule, 
which  relieves  Wisconsin  of  the 
obligation  to  submit  modifications 
granted  under  this  rule  as  SIP  revisions 
for  USEPA  approval. 

In  their  July  11, 1984  submittal,  the 
WDNR  requested  that  USEPA  propose 
approval  of  a  third  revision  to  NR  154.13 
pertaining  to  subsection  NR 
154.13(13)(b)l.c.  This  revision 
streamlines  the  equation  that 
determines  the  theoretical  volume 
fraction  of  solids  that  can  be  present  in 
the  coating,  or  ink.  in  order  to  meet  the 
allowable  emission  rate  for  each  coating 
or  printing  line.  The  equation  has  been 
revised  to  read: 


D.2. .  n  =  1 


(A,.  2.     n) 
(P,.  2. .    n) 


Pi.  2. .  .n  means  the  density  of  the 
solvent,  in  kilograms  per  liter  (pounds 
per  gallon),  used  in  the  coating,  or  ink, 
delivered  to  the  applicator.  USEPA 
proposes  to  approve  this  revision. 

Conclusion 

USEPA  has  reviewed  the  revisions  to 
sections  NR  154.01  and  NR  154.13  of  the 
WAC  and  proposes  to  approve  them  as 
part  of  the  Wisconsin  SIP.  The  complete 
text  of  these  revisions  can  be  found  in 
the  WAC. 

Interested  persons  are  invited  to 
submit  comments  on  each  of  these 
actions.  USEPA  will  consider  all 
comments  received  by  February  4. 1985. 

Under  5  U.S.C.  605(b).  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone.  Sulfur 
oxides.  Nitrogen  dioxide.  Lead, 
Paticulate  matter.  Carbon  monoxide. 
Hydrocarbons. 

(Sees.  110. 172  and  301(d)  of  the  Clean  Air 
Act.  as  amendpH  (42  U.S.C.  "410.  7502.  and 
76OT(a))). 

Dated:  December  10. 1984. 
Valdas  V.  Adamkus. 
Regional  Administrator. 
|FR  Doc.  85-87  Filed  1-2-83:  8:45  am| 
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40  CFR  Part  81  . 

(A-S-FRL-2748-41  ' 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Attainment  Status 
Designations;  Wisconsin 

agency:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  Rulemaking; 
extension  of  the  public  comment  period. 

tUMMARV:  On  September  26. 1984  (49  FR 
37807).  USEPA  proposed  to  revise  the 
Total  Suspended  Particulate  (TSP) 
designation  for  the  City  of  Milwaukee 
from  primary  and  secondary 
nonattainment  to  secondary 
nonattainment.  The  proposed  revision 
would  narrow  the  boundaries  of  the 
secondary  nonattainment  area,  and 
would  eliminate  the  designation  of 
primary  nonattainment.  Comments  on 
the  redesignation  and  on  USEPA's 
proposed  action  were  to  be  received  by 
October  26. 1984.  The  State  of 
Wisconsin  requested  an  extension  of  the 
public  comment  period  due  to  the  large 
amount  of  interest  in  the  redesignation. 
USEPA  granted  an  extension  to 
November  30. 1984.  The  State  of 
Wisconsin  has  requested  an  additional 
extension  of  the  public  comment  period. 
This  extension  would  allow  the  State  a 
reasonable  opportunity  to  respond  to 
some  of  the  comments  that  have  been 
received  in  response  to  the  proposed 
rulemaking.  Therefore,  the  public 
comment  period  is  extended  to 
December  31. 1984. 

DATE:  Comments  must  be  received  on  or 
before  December  31, 1984. 
ADDRESSES:  Comments  should  be 
submitted  to:  Gary  V.  Gulezian,  Chief 
Regulatory  Analysis  Section,  Air  and 
Radiation  Branch,  Region  V,  U.S. 
Environmental  Protection  Agency  (5AR- 
26),  230  South  Dearborn  Street,  Chicago, 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Colleen  Comerford,  (312)  886-6034. 

Dated:  December  20, 1984. 
Valdas  V.  Adamkus. 
Regional  Administrator.  I 

|FR  Doc.  85-89  Filed  1-2-85,  8:45  am) 

BILLMO  COOC  UW-SO-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

43  CFR  Part  2  < 

Records  and  Testimony;  Freedom  of 
Information  Act,  Fee  Schedule  Change 

agency:  Office  of  the  Secretary.  Interior 
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ACTION:  Proposed  rule. 


summary:  The  Department  is  proposing 
to  amend  its  fee  schedule  for  processing 
Freedom  of  Informal  on  Act  requests  in 
order  to  depict  the  current  costs  of  such 
services. 

DATES:  Comments  must  be  received  on 
or  before  February  4. 1985. 
ADDRESS:  Comments  are  to  be 
submitted  to  Director,  Office  of 
Information  Resources  Management. 
U.S.  Department  of  the  Interior, 
Washington.  D.C.  20240.  Comments 
received,  as  well  as  the  rulemaking  file, 
will  be  available  for  public  inspection 
during  regular  business  hours  in  the 
Division  of  Directives  and  Regulatory 
Mfinagement. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Slephan,  Division  of 
Directives  and  Regulatory  Management, 
Office  of  Information  Resources 
Miinasement.  (202)  343-8191. 
SUPPLEMENTARY  INFORMATION:  The 
Department's  uniform  fee  schedule  for 
making  [ecords  available  to  the  public 
under  the  Freedom  of  Information  Act 
was  last  revised  in  1981.  The  schedule, 
published  as  Appendix  A  to  43  CFR  Part 
2,  as  it  presently  exists  does  not 
accurately  reflect  the  cost  of  making 
records  available  to  the  public. 
Accordingly,  the  Department  finds  it 
necessary  to  propose  an  increase  in  the 
standard  fees  for  searching  for  and 
photocopying  documents  in  order  to 
recover  some  of  the  considerable 
expense  of  administering  the  Act. 

The  Department  of  the  Inferior  has 
determined  that  this  document  is  not  a 
major  rule  under  E.0. 12291  and  certifies 
that  this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act. 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

The  principal  author  of  this  document 
is  Robert  Jarcho,  Office  of  Information 
Resources  Management. 

List  of  Subjects  in  43  CFR  Part  2 

Freedom  of  Information  Act,  Privacv 
Act.  )  [ 

It  is  hereby  proposed  to  amend  43 
CFR  Part  2  as  set  forth  below. 

Dated:  December  7, 1984.  | 

foseph  E.  Doddridge,  |r.. 

Deputy  AssislanI  Secretary^  Policy.  Budget 
and  Administration. 

PART  2— (AMENDED] 

1.  The  authority  citation  for  43  CFR 
Part  2  is  revised  to  read  as  follows: 


Authority:  5  U.S.C.  301,  552  and  552a:  31 
U.S.C.  9701  and  43  U.S.C.  1460,  unless 
otherwise  noted. 

2.  In  §  2.19,  the  introductory  paragraph 
of  (c)(3)  is  revised  and  a  new  paragraph 
(f)  is  added  to  read  as  follows: 

§2.19    Feet. 

***** 

(c)  *  *  * 

(3)  Fees  otherwise  chargeable  for 
document  search  and  duplication  costs 
incurred  in  responding  to  requests  shall 
be  waived  if  the  total  amount  of  the  fee 
does  not  exceed  $15.00  or  may  be 
waived  or  reduced  if  the  request 
involves: 
***** 

(f)  Filling  procedures.  A  Bill  for 
Collection.  Form  DI-1040.  shall  be 
prepared  for  each  request  which 
requires  the  collection  of  search  and 
duplication  costs.  The  requester  shall  be 
provided  the  first  sheet  of  the  DI-1040. 
The  Accounting  Copy  of  the  Form  shall 
be  transmitted  to  the  agency's  finance 
office  for  entry  into  accounts  receivable 
records.  Upon  receipt  of  payment  from 
the  requester,  the  recipient  shall  forward 
the  payment  along  with  a  copy  of  the 
DI-1040  to  the  finance  office, 

3.  Appendix  A  to  43  CFR  Part  2  is 
revised  to  read  as  follows: 

Appendix  A — Fees 

The  following  uniform  fee  schedule  is 
applicable  to  all  constituent  units  of  the 
Department.  It  states  the  fees  to  be  chargrd 
to  members  of  the  public  for  services 
performed  in  searching  for  and  duplicating 
records  in  connection  with  requests  made 
under  the  Freedom  of  Information  Act.  The 
fees  are  also  applicable  to  services  provided 
in  duplicating  and  making  available  records 
in  response  to  requests  made  under  the 
Privacy  Act.  It  also  states  the  fees  to  be 
charged  for  certification  of  documents. 

(1)  Copies,  basic  fee.  For  copies  of 
documents  reproduced  on  a  standard  office 
copying  machine  in  sizes  up  to  B'/2"x  14",  the 
charge  will  be  S0.13  per  copy. 

Examples:  For  one  copy  of  a  three-page 
document,  the  fee  would  be  $0.39.  For  two 
copies  of  a  three  page  document,  the  fee 
would  be  $0.78.  For  one  copy  of  a  60-page 
document,  the  fee  would  be  $7.80. 

(2)  Copies,  documents  requiring  special 
handling.  For  copies  of  documents  which 
require  special  handling  because  of  their  age, 
size,  etc.,  cost  will  be  based  on  direct  costs  of 
reproducing  the  materials. 

(3)  [Reservedl 

(4)  JReservedj 

(5)  Clerical  searches.  For  each  quarter 
hour,  or  portion  thereof,  spent  by  clerical 
personnel  in  locating  a  requested  record  or 
records:  $2.25. 

(6)  Nonclerical  searches.  For  each  quarter 
hour,  or  portion  thereof,  spent  by  professional 
or  managerial  personnel  in  locating  a 
requested  record  or  records  where  the  search 


cannot  be  performed  by  clerical  personnel: 
$.50. 

(7)  |Rcscrved| 

(8)  Certification.  For  each  certificate  of 
verification  attached  to  authenticated  copies 
of  records  furnished  to  the  public  the  charge 
will  be  $0.25. 

(9)  |Reser\'edJ 

(10)  Computerized  records.  Charges  for 
services  in  processing  requests  for  records 
maintained  in  computerized  form  will  be 
calculated  in  accordance  with  the  following 
criteria: 

(a)  Costs  for  processing  a  data  request  will 
be  calculated  using  the  same  standard  direct 
costs  charged  to  other  users  of  the  facility, 
and/or  as  specified  in  the  user's  manual  or 
handbook  published  by  the  computer  center 
in  which  the  work  will  be  performed. 

(b)  An  itemized  listing  of  operations 
required  to  process  the  job  will  be  prepared 
(i.e.,  time  for  central  processing  unit,  input/ 
output,  remote  terminal,  storage,  plotters, 
printing,  tape/disc  mounting,  etc.)  with 
related  associated  costs  applicable  to  eacn 
operation. 

(r)  Material  costs  (i.e.,  paper,  cards,  tape, 
etc.)  will  be  calculated  using  the  latest 
acquisition  price  paid  by  the  facility. 

(d)  ADP  facility  managers  must  assure  that 
all  cost  estimates  are  accurate,  and  if 
challenged,  be  prepared  to  substantiate  that 
the  rates  are  not  higher  than  those  charged  to 
other  users  of  the  facility  for  similar  work. 
Upon  request,  itemized  listings  of  operations 
and  associated  costs  for  processing  the  job 
may  be  furnished  to  members  of  the  public. 

(11)  Postage/mailing  costs.  Return  postage/ 
mailing  fees  may  be  added  to  charges  for 
records  if  the  postage/mailing  fee  exceeds 

Si  .00. 

(12)-(13)  (Reservedl 

(14)  Other  services.  When  a  response  to  a 
request  requires  services  or  materials  other 
than  those  described  in  this  schedule,  the 
direct  cost  of  such  services  or  materials  to  the 
Government  may  be  charged,  but  only  if  the 
requester  has  been  notified  of  such  cost 
before  it  is  incurred. 

(15)  Effective  date.  This  schedule  applies  to 
all  requests  made  under  the  Freedom  of 
Information  Act  and  Privacy  Act  after 
February  4,  1985. 

|FR  Doc.  85-19  Filed  1-2-85;  8:45  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  18 

(Gen.  Docket  No.  207181 

Revision  of  Part  18  of  the 
Commission's  Rules  Governing 
Industrial,  Scientific,  and  Medical 
Equipment;  Order  Extending  Time  for 
Filing  Comments  and  Reply  Comments 

AGENCY:  Federal  Communications 
Commission. 
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action:  Proposed  rule:  extension  of 
comment/reply  comment  period. 


summary:  In  response  to  a  petition  from 
the  National  Electrical  Manufacturers 
Association,  the  comment  period  for 
filing  comments  has  been  extended  for 
comments  and  reply  comments.  The 
Notice  regarding  industrial,  scientific, 
and  medical  equipment  was  published 
in  the  Federal  Register  on  December  6. 
1984.  49  FR  47628. 

DATES:  Comments  are  now  due  by 
February  6. 1985  and  reply  comments  by 
February  22. 1985. 

ADDRESS:  Federal  Communications 
Commission.  Washington.  DC.  20534. 

FOR  FURTHER  INFORMATION  CONTACT: 

Liilane  Volcy.  Offii  e  nf  Scipnre  and 
Technology.  (202)  65.'»-8247. 

Order  Extending  Time  To  File 
Comments  and  Reply  Comments 

in  the  mat!pr  of  overall  revision  of  P.jrf  18 
Kuveminjf  industrial,  scientific,  and  mpiiiciil 
equipment.  Gen.  D<icket  \o.  ;;ori8. 

Adopted:  Decemlrf-T  18.  1<M4. 
Released:  DecemlxT  20.  19n4. 
By  the  Chief  Scienf-sl. 

1.  On  November  29.  1984.  the 
Commission  released  a  Third  Notice  of 
Proposed  Rule  Making  [.\utu:r]  in  this 
proceeding.  The  Xotice  specified  filing 
deadlines  of  January  7  1985.  for 
comments  and  January  22. 1985.  for 
reply  comments. 

2.  Pursuant  to  4"  CFR  1.46(b)  the 
National  Electrical  Man.ifacturers 
Association  (NEMA)  has  requested  a  30- 
d.iv  extension  of  these  filing  deadlines. 
.\E.MA  asserts  that  there  is  insufficient 
time  to  sub.Tiit  substanti.il  and  suitable 
data  to  the  Commission,  reoarding  the 
impact  of  the  proposed  regulations, 
especially  since  the  comment  period 
encompasses  the  .Nation's  major 
Holiday  Season. 

3.  We  recognize  the  concerns  of 
NEMA  and  that  additional  time  may  be 
needed  to  gather  relevant  information 
on  the  ef'nrt  of  the  proposed  changes 
upon  the  industr>'.  Bej;ause  of  the 
importance  of  this  proceeding  to  both 
manufacturers  and  consumers,  as  well 
as  our  desire  to  have  the  most  definitive 
responses  possible,  an  exiension  of  time 
to  February  6. 198.5.  for  filing  comments 
and  February  22.  l'.»8.i.  for  filing  reply 
comments  in  hereby  ordered  pursuant  to 
the  authority  granted  by  5  0.241  (d)  of  the 
Commissions  Rules. 

Robert  S.  Powers. 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  106,  107,  171,  172.  173. 
174, 175,  176,  177,  and  178 

I  Docket  No.  HM-166T;  Notice  No.  84-14) 

Transportation  of  Hazardous 
Materials;  Proposed  Miscellaneous 
Amendments 

agency:  Materials  Transportation 
Bureau  (MTB).  Research  and  Special 
l^rograms  Administration,  DOT. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Materials  Transportation 
Bureau  (MTB)  is  proposing  to  make 
several  miscellaneous  amendments  to 
the  regulations  pertaining  to  the 
transportation  of  hazardous  materials. 
This  action  is  necessary  to  update  the 
regulations  and  to  reduce  MTB's  backlog 
of  rulemaking  petitions. 

DATE:  Comments  must  be  received  by 
March  7. 1985. 

ADDRESS:  Address  comments  to  the 
Dockets  Branch.  Materials 
Transportation  Bureau.  U.S.  Department 
of  Transportation,  Washington,  D.C. 
20590.  Comments  should  identify  the 
docket  and  notice  number  and  be 
submitted  in  five  copies.  Persons 
wishing  to  receive  confirmation  of 
receipt  of  their  comments  should  include 
a  self-addressed  stamped  post  card.  The 
Dockets  Branch  is  located  in  room  8426 
of  the  Nassif  Building.  400  7th  Street 
S.W..  Washington.  DC.  Public  dockets 
may  be  reviewed  between  the  hours  of 
8:30  a.m.  and  5:00  p.m.  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Darrell  L  Raines,  Chief.  Exemptions  and 
Regulations  Termination  Branch,  Office 
of  Hazardous  Materials  Regulation, 
Materials  Transportation  Bureau, 
Washington.  DC.  20590.  (202)-426-2075. 
SUPPLEMENTARY  INFORMATION:  This 
document  is  primarily  designed  to 
reduce  regulatory  burdens  hv 
incorporating  changes  in  the  Hazardous 
Materials  Regulations  based  on  either 
petitions  for  rulemaking  submitted  in 
accordance  with  49  CH?  106.31  or  on 
MTB  s  own  initiative.  These  proposed 
amendments  are  in  keeping  with 
Executive  Order  12291  and  are  designed 
to  simplify  existing  regulations. 

In  Parts  106  and  107.  these  proposed 
amendments  would  remove  the 
references  to  obsolete  authority 
citations. 

In  Part  171.  these  proposed 
amendments  would  (1)  revise 
S  171.7(d)(4)|iii)  by  updating  the 


reference  to  the  1982  edition;  (2)  in 

§  171.7(d){23)  the  words  "Large 
Quantity'  would  be  changed  to  read 

"Highway  Route  Controlled  Quantity", 
and  (3)  in  $  171.8  the  definition  of 

"Hazardous  waste",  and  "Transport 
vehicle"  would  be  revised  and  under 
"'State-designated  route"  the  words 
"Large  Quantity"  would  be  changed  to 
read  "Highway  Route  Controlled 
Quantity". 

In  Purl  172,  the  Hazardous  Materials 
Table  in  $  172.101  would  be  amended  by 
(1)  adding  "Nitroethane"  and 
"Nitropropane"  as  proper  shipping 
names;  and  (2)  adding  "173.421-1 "  in 
column  (5)(a)  of  the  Table  for  the  entry 

■Radioactive  material,  empty 
packages".  In  addition,  it  is  proposed  to: 
(1)  Revise  paragraph  (e)  of  9  172.202:  (2) 
revise  paragraph  (h)  of  S  172.203;  (3) 
revise  the  introductory  text  of  paragraph 
(c)  in  §  172.328  regarding  the  marking 
and  placarding  of  certain  nurse  tanks: 
(4)  change  the  words  "motor  vehicle" 
and  "motor  vehicles"  to  read  "transport 
vehicle"  and  "transport  vehicles",  as 
appropriate,  in  S§  172.502  (a),  (b)  and 
(n),  172.504  (a),  (b).  (c)(1).  (c)(2).  Tables  1 
and  2  and  footnotes;  172.506  (a)  and 
(a)(1);  172.507. 172.508(a).  172.510(d). 
172.516(a)  and  (b).  Also,  in  9  172.507  a 
new  paragraph  would  be  added 
pertaining  to  the  placarding  of  nurse 
tanks. 

In  Part  173.  these  proposed 
amendments  include  a  new  9  173.5a  to 
exclude  certain  oilfield  service  vehicles 
from  specification  cargo  tank 
requirements  and  would  (1)  add  a  new 
paragraph  (c)  to  9  173.25  which  wOuld 
allow  the  use  of  specific  types  of  drums 
as  overpacks  for  packages  of  Class  B 
poisons  on  the  same  transport  vehicle 
with  foodstuff,  feed  or  any  edible 
material  intended  for  consumption  by 
humans  or  animals:  (2)  remove 
paragr^iph  (b)(4)  of  9  173.31  which 
requires  safety  relief  devices  of  the 
franj^ible  disc  or  fusible  plug  type  on 
DOT-106  and  DOT-110  tanks  to  be 
inspected  before  each  loaded  trip:  (3) 
remove  paragraph  (b)(3)  of  9  173.32 
pertaining  to  the  approval  of  fusible 
plugs  on  DOT  Specification  5lS  portable 
tanks  by  the  Associate  Director  for 
HMR:  (4)  reinstate  a  sentence  in 
§  173.34(c)(3)  which  was  inadvertently 
deleted  in  Docket  No.  HM-172  (47  Fr  " 
16183)  on  April  15. 1982;  (5)  remove  an 
approval  authorization  for  exceeding 
115  percent  of  the  minimum  prescribed 
lest  pressure  for  testing  cylinders  after 
reheat  treatment  in  9  173.34(g)(41(ii):  (B) 
authorize  the  use  of  DOT  Specification 
12H.  23F.  and  23H  fiberboard  boxes  for 
oil  well  cartridges  in  9  173.112(a)(2);  (7) 
clarify  $  173.1  t4a  (h)(3)  regarding  the 
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transportation  of  blasting  agents  in  bulk 
packagings;  (8)  revise  S  173.115(d)(2)  to 
specify  a  test  situation  with  a  specific 
surface  to  volume  ratio  to  determine  the 
flash  point:  (9)  add  a  new  paragraph 
(b)(7)  to  S  173.118a  to  specify  that 
combustible  liquids  in  packagings  of  110 
gallons  or  more  must  be  in  compliance 
with  SS  173.1, 173.24.  and  177.804;  (10) 
remove  an  approval  requirement  in 
S  173.120(c);  (11)  clarify  the  introductory 
text  of  5173.131(a);  (12)  amend 
§  173.245(a)(38)  to  include  boiler 
compound  and  water  treatment 
compounds;  (13)  remove  a  duplicate 
marking  and  labeling  requirement  for 
electric  storage  batteries  in  §173.260(f) 
when  transported  in  less-than-carload 
and  Icss-than-truckload  lots;  (14)  remove 
an  approval  authorization  in 
§  173.272(i)(18)  for  the  use  of 
experimental  type  vented  closures  on 
DOT  Specification  17F  metal  drums  for 
export  shipments  of  sulfuric  acid;  (15) 
remove  "bromochlorodifluoromethane" 
as  an  authorized  commodity  in  DOT 
Specification  3AL  cylinders  under  the 
provisions  of  S  173.304(a)(3);  (16)  remove 
the  requirement  in  5173.306(d)  for 
automatic  heating  or  refrigerating 
equipment  of  the  gas  burning  type  to  be 
approved  by  the  Associate  Director  for 
HMR;  (17)  amend  Note  2  of  5  173.315(a) 
to  authorize  DOT  Specification  MC  330 
cargo  tanks  to  be  painted  white, 
aluminum  or  a  similar  reflecting  color  on 
the  upper  two-thirds  of  the  tank.  Also, 
paragraph  (m)(8)  would  be  added 
regarding  marking  and  placarding  of 
certain  nurse  tanks:  (18)  amend 
5  173.346(a)(10)  to  permit  use  of  DOT 
Specification  105A200ALW  tank  cars  for 
ethion;  (19)  prohibit  the  use  of 
collapsible  rubber  containers  in 
5  173.366(a)(3)  for  arsenic  (arsenic 
trioxide)  or  arsenic  acid  (solid):  (20) 
remove  footnote  8  in  Table  5  of 
5  173.417(b)(2):  (21)  update  the  1971 
edition  of  the  ANSI  Standard  N-14.1  in 
5  173.417(b)(5)  to  read  1982:  (22)  make 
an  editorial  change  in  5  173.421-l(a); 
(23)  exempt  empty  radioactive  materials 
packaging  from  the  shipping  paper 
requirements  in  the  introductory  text  of 
5  173.427.  Also,  in  5  173.427.  paragraph 
(c)  would  be  revised  and  paragraph  (e) 
would  be  added. 


In  Part  174.  these  proposed 
amendments  would  (1)  revise  5  174.61(b) 
by  removing  the  need  for  automatic 
heating  or  refrigerating  equipment  to  be 
of  a  type  examined  by  the  Bureau  of 
Explosives  and  approved  by  the 
Associate  Director  for  HMR  and  (2) 
revise  of  5  174.101  (n)  and  (o)  by 
removing  the  need  for  approval  by  the 
Department. 

In  Part  175,  these  proposed 
amendments  would  remove  paragraph 
(a)(7)  of  5  175.45. 

In  Part  176,  these  proposed 
amendments  would  (1)  remove  the 
references  to  the  obsolete  "Authority" 
citation  at  the  end  of  the  index  of 
Subpart  0;  (2)  remove  paragraph  (c)  in 
5  176.5:  (3)  remove  paragraph  (b)  in 
5  176.15;  (4)  remove  the  reference  to  46 
U.S.C.  170  in  paragraphs  (a)(4)  and  (b)  of 
5  176.18;  (5)  remove  a  duplicate 
notification  requirement  in  §  176.48(c); 
(6)  revise  5  176.96:  (7)  authorize  the  use 
of  materials  other  than  asbestos  in 
5  176.135(c):  (8)  remove  an  out-dated 
approval  requirement  in  5  176.163(c); 
and  (9)  prohibit  the  use  of  asbestos  as  a 
cushioning  material  in  5  176.410(e)(2). 

In  Part  177,  these  proposed 
amendments  would  revise  paragraph  (e) 
of  5  176.841  to  authorize  the 
transportation  of  class  B  poisons  on  the 
same  vehicle  with  foodstuff  when 
overpacked  in  certain  metal  drums. 

In  Part  178.  these  proposed 
amendments  would  (1)  authorize 
markings  to  be  on  a  neckring  or  footring 
on  DOT  Specification  4B.  4BA,  and  4BW 
cylinders  having  a  water  capacity  of  not 
more  than  25  pounds:  (2)  revise 
5  178.150-3(a){2)  by  adding  a  Note  1  and 
(3)  revise  5  178.209-e(a)(2)  to  authorize 
an  additional  slotting  configuration  for 
DOT  Specification  12H  fiberboard 
boxes. 

In  addition  to  the  above,  the  MTB  is 
proposing  to  remove  the  words  "tank 
motor  vehicle"  and  inserting,  in  their 
place,  the  words  "cargo  tank"  each  time 
they  appear  in  Parts  173-178  of  49  CFR. 

The  MTB  certifies  that  this  proposed 
regulation  will  not.  if  promulgated,  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Also,  the  MTB  has  further  determined 
that  this  Notice  (1)  is  not  "major"  under 


Executive  Order  12291:  (2)  is  not 
"significant"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  would  be  so 
minimal;  (4)  will  not  affect  not-for-profit 
enterprises,  or  small  governmental 
jurisdictions  and .(5)  does  not  require  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
(49  U.S.C.  4321  et  seq.). 

The  following  list  of  Federal  Register 
Thesaurus  of  Indexing  Terms  apply  to 
this  notice  of  proposed  rulemaking; 

List  of  Subjects: 

49  CFR  Part  106 

Hazardous  materials  transportation. 
Administrative  practice  and  procedures. 

49  CFR  Part  107 

Hazardous  materials  transportation. 
Programs  procedures,  penalties. 

49  CFR  Part  171 

Hazardous  materials  transportation, 
Definitions. 

49  CFR  Part  172 

Hazardous  materials  transportation, 
Labeling,  packaging  and  containers. 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers. 

49  CFR  Part  174 

Hazardous  materials  transportation. 
Railroad  safety. 

49  CFR  Part  175 

Hazardous  materials  transportation. 
Air  carriers. 

49  CFR  Part  176 

Hazardous  materials  transportation. 
Maritime  carriers. 

49  CFR  Part  177 

Hazardous  materials  transportation. 
Motor  carriers. 

49  CFR  Part  178 

Hazardous  materials  transportation. 
Packaging  and  containers. 
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Raason(5)  tor  proposed  change 


Proposed  amerxlment 


On  Aug  26.  1983.  Pub  L  96-89  recodified  the  Mantime  Shipping 
Laws  ot  the  United  Stales  nlo  Subtitle  II  ot  Titte  46  o<  the  United 
States  Code  The  Dangerous  Cargo  Act  of  1940  (flS  4472-46 
U SO  170)  was  partially  repealed  on  ttw  basis  that  it  duplicated 
the  Secretary  s  regulatory  auttionty  in  the  Hazardous  Materials 
Transportation  Ad  Sh^w'  Stores  were  retained  m  46  U SO. 
3306(a)(5) 

Same  as  above 


Same  as  shown  lor  Subchapter  B.  Part  106.. 


In  Part  106.  the  'Auttiority'  citation  would  be  amended  by  remov- 
ing -RS.  4472(7)  (46  use.  170(7))":. 


In  part   106.  Appendin  A  would  be  amended  by  removing  and 

reserving  paragraph  (a)(1|. 
In  Part  107,  the    Authority"  citation  vnould  be  amened  by  removing 

■46  use   170(11)".. 
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R«ason(s)  tof  ptopoMd  cMng* 


f  171  7((JK4)(lirt  - 


-t- 


|i7ie 


I  171  8 


1 171  8.  f172S02  (•).  (t)i.  and  Id  |I72S04  (a|. 
|i>t.  <cMi).  (CH2).  •<•  XMdmg  ct  bo«i  ocxunna  n 
TabM*  t  and  3  •oomot*  2  o«  TaM*  «.  and 
toomotn  8  and  >  a<  TaM*  2  1 172  w«  la),  and 
(aMU  1172507.  |172  50eu».  |172  5'0<d). 
1 172  516  la)  and  n» 


1172101 


To  i«daM  (><•  ANSI  N14  1  r*«aranc«  to  Itw  1982  eiMian 

To  nntom  »-M  pormn  ot  ttw  Ha^wioui  msM"  dafmumi  Itial 
fMda  or  would  ba  subiaci  to  ttoa*  (vquramanii  abaani  an 
mianm  aultxvtiaiion  to  a  *M*  iVMtar  40  CFR  Pan  123.  SiAwait 
^  Tlwia  aionit  ••  no  longai  nacmtarv  dua  to  ma  ctianga  m 
«<•  app>ic4Niii>  ol  Itw  HMR  tor  hazantoua  wasM  adopwo  «i  *<• 
Anal  nila  undar  him-msO  (49  FR  10S07  Uw  20.  1984) 

EJ-ic^iai  ccfection  Tha  Gudaknaa  aia  bawig  fviaad  and  ma  Ma 
•M*  cttan^  lu  wtiocl  ttw  na*  lawniolugy-  Mao.  1 1 71  7id)i23) 
an)  1 177  tl2^bMi)|9)  awuid  M  cfiangad  accordingly 

To  ctianga  iha  Words  motor  vaXKle '  and  moMr  lUtocSe*"  to  'aad 
iraraimrl  v«r<<i«   or  fraraport  vanciaa".  aa  appropnaie 

Tha  a»«ir»*0P  Qi  8  motor  vahcta  itoaa  not  provida  a  daar  ragiMlo- 
f>  bat*  tor  aaUbkatung  ma  placardKig  faquramama  tor  a  motor 
tMTxGla  conaating  ol  a  truoi  wilti  ona  or  mora  IraMn  and  a 
Mctor  wm  mort  l^an  or<«  Iflar  or  a  tamUidv  and  Iraiiai  Tha 
dii»n»on  ol  a  motor  vaXicld  m  pan  mcludn  a  waxicia.  Vaclor. 
kailar  or  tano-irailar  or  any  comtiination  ma'aol  Tr<«  de'.niiion  o* 
a  lianapon  vatacla.  n  pad.  mcmdoa  a  truck  Irslar  and  Mm.iraiw 
bill  aacti  cargo-carrying  body  •  a  saparala  Uanapon  vabicia 


To  add  n«o«thana  and  nrtropropara  aa  prnpar  VappMig  namaa. 
Mkoamana  has  a  dosad  cup  Hasb  pomt  ol  87'  F  Nitropropana 
sahcti  would  covar  two  aomtfrs  da.  t  niiropropana  and  2- 
ntropropana  wtvch  ahva  a  closad  cup  Hash  poM  ol  96'  F  and 
•r  P.  lavacbwaly)  Bom  propoaad  dMWmg  namas  ara  ks'ad  M 
ma  Umtod  Naliona  Racommandakona  tor  ma  Transport  of  Oan- 
garoua  Goods. 


m  1 171  7.  paragrapn  (i1)<4Miii)  would  ba  amendad  by  ctiarg^ 
"1971'  a<*i<on  to  raad    19:3    adition 

m  1 171  8.  Itia  detinilion  ol  Hazardous  waste"  wouU  tie  rev>s«<d  lo 
raad  aa  lolowa:  Hazardous  wasta",  tor  ma  purposes  ol  tl^ 
aubcnaptar.  means  a  tralanal  thai  ■  suhiect  to  ttie  r-a2ai<tot.s 
•asta  manitast  'equ-ramar)is  at  EPA  spncitred  m  40  CFR  Pan 
262 

m  1 171  8.  imdur    State  dvsignalad  route"  Uie  words    Large  Ou<.-v 
My     would  be  changed  to  raad     Higtnkay   Route  Co<-trolled 
Ouarrtity 
In  171  8.  me  definition  ol    Transport  veliicie"  would  be  rev.^ed  to 
road  as  follows 

I  "Transpon  velKle"  means  a  cargo-carrying  mcKv  veniule  such  as 
•  baclor.  trucli.  semnrailer.  trailer   tank  car  or  rail  car  used  for 

j     ma  transportation  ol  cargo  l>y  ariy  mode    Each  cargo  carrying 
body  (trailer  rail  car.  ale )  is  a  separate  transport  vehicle 

In  H<7?S02  (a),  lb)  and  (c).  1/2  504  (a).  |b).  (Oil).  Ic)i2) 
ma  haadirj  ol  born  columns  m  Tiicie  1  and  2.  loolnole  2  of 
TMbto  1.  aiid  lootnom  8  and  9  ol  Table  2:  172  506  (a)  and 
(aM).  172507  172508(a).  172510(d),  1725i2,aM1). 
172  512  516  (a)  and  lb)  ma  woxis  "motor  vehicle  or  motor 
nahicles"  wouM  ba  changed  to  raad  "kansport  vehicle  .  or 
"tranaport  vaNdaa".  as  appropnaw.. 
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.  /E/A/ 


Hazardous  materials 

descr<»iions  and  proper 

slapping  names 


Packageig 


Hazard  cta-jsa 


kteniiAcation 
numbdr 


(.abeNs)  reguned  {« 
not  e>c<jpied) 


Eicep- 

kona 


n» 


M» 


(2» 


(3) 


3M 


HI 


8M 


Uaurrum  nal  quankly  ei 
orw  package 


Water  shicmer<ts 


Specikc 


Passenger 
carrying 

aircratt  or 
railcar 


Cargo 
air  cratl  only 


S0> 


Flammabia  kqad . 
I  Flammabto  kqwd 


1  UN  2842 

UN  2608     '  Flammabla  bqud 


173  118  I 

173118 


173119 
173  119 


1  quart 
I  quart 


!10i 
.}.  lOgaltona 


Cargo      Pas- 
»es-       senger 
vassal 


7W 


t.2 
1.2 


Other 
reouwe- 
m«nls 


7« 


7(c» 


|t7:>.ai(bM4) 


« i7i:ir(c.)(?) 


Regulation 
affected 


Peasoris)  lor  proposed  cfiarge 


Proposed  amendment 


»  t7;v-j4(cM^) 


i  172  101.  Table 
1172  202(e) 


Editorial  conec'ion 


To  turiher  cianly  that  a  rri'.e:ai  (other  than  a  matonal  daagnated  as  a  hazaidoM 
male"ai  «<  the  (jN  Pecommendations.  the  ICAO  Tachncal  Instructions,  or  the 
MDG  Code)  :^al  «  noi  J»s«|nalad  as  a  hazardous  matenal  n  49  CFR  may  r«l  be 
oMered  or  fansported  as  a  nazatdoua  maiar«l 


..:  bi  column  iSlls)  ol  the  |  172  ^U1   Table   tf>e  reference 
I     tor  the  entry    Fladioactive  matenal.  empty  packages" 


173421-1"  would  be  added 


I '  72  203(h) 


To  ekmnato  mconsiSlent  reqwremervls. 


To  revise  paragraph  (e)  ol  {172  202  to  read  as  follows  (e)  Eacept  tor  ttwse 
hazardous  materials  m  the  UN  PecommeiMle lions  the  ICAO  Technical  Instructions 
or  8ie  IMDG  Code,  a  rvMiet'Sl  tf^al  'S  r\(A  a  tuzardous  material  according  to  fhts 
subchapter  may  not  be  offered  lor  transportation  or  transported  when  its  descnp- 
kon  on  a  shippwig  pap^:r  >nciud«s  a  hazard  class  or  an  njeniiiK alien  numtier 
specified  m  1 172  101 

In  {  1 72  203.  paragraph  (h)  would  be  revi»pd  to  read  as  follows 
1 1 72  203    AdaiK>nsl  atx'iplion  vqivements. 


(h|  Trtnafiomiiort  by  'u^'wjr  Following  ttia  basic  description  for  a  hazS'Jous 
material  in  a  Speccation  MC  330  or  MC  331  cargo  tank,  thee  must  be 
amnad  lor— 

(I)  Anhydrous  nmmcna  (i)  Tfie  words  0  2  PERCENT  WATER  to  mairate  the 
suitability  lor  sfifiping  anhydrous  amrrwma  m  a  tiargo  tank  made  of  guencfwil 
and  remperad  steal  as  autho'zed  by  (  1733l5(a)(t)  Note  14  of  this  subchap- 
ter, or 

(II)  The  words  NOT  FOR  O  AND  T  TANKS"  when  the  anhydfOL-s  ammonia 
does  not  contain  0  2  percent  or  more  water  l^  weight 

12)  liqueliett  ptnrcnm  gas  (i|  The  word  NONCORROSIVE  '  or  NONCOR"  to 
mdicato  the  suitability  tor  shipping  Nor>corrosive '  liguefied  petroleum  gas  in  a 
cargo  lank  marta  ol  queiKhed  and  tempered  steel  a»  author  iz<>d  by 
f  l73  3l5(aMl)  Noto  15  ol  this  subchapter,  or 


«t7?;'4(p»f4((u) 


?  t7;4tt?(a.iOi 


1 1 72  328IC)  Ccnan   tuise  tanks  are  constructed  such   tnai   valves.   Mtmgs.    gauges   and  a 

protaclwa  collar  on  ihe  end  ol  the  tank  make  it  imoossbie  to  a"i>  the  leguned 
markings  and  placard  ir  thee  proper  location  and  siiii  be  visible   For  this  reason. 

I      Hie  MT3  IS  proposing  to  ekmmate  :he  marking  ari<:  placardKig  requirement  on  that 

I      and  of  itui  oarticuiar  tyne  of  ni,fs«  tank 


liil  The  words  MOT  FOR  O  AND  T  TANKS"  lor  grades  of  kquedod  petroleum 
gas  oitier  than  NorKOrrosrve  ' 
tn  d  1  .^2  J2Q.  trie  introtAjctory  text  ol  paragraph  (c)  would  be  revised  to  read  as 
follows  (ci  fit\juired  markit'gs  Ga^e%  Encept  for  certain  nurse  tanks  which  must 
be  ma'K'-'d  as  apecitied  <n  }t73  3i5(m)  ol  this  subchapter,  each  cargo  tank 
transporting  ftamnnabie  or  nonflammable  gas  (including  a  cryogr'nic  Hq^il)  subiect 
to  this  sutvh^pter  must  be  mArVed  as  specified  m  tins  pan  on  each  end  arid  each 
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Regulabon 
SradMt 


i  172»7(b» 


tins. 


»  173.25(C).. 


|l73ai(bH4) 


I  t7:i,v(o)i,"i 


|t7:v34(cM1l 


e  17?:.4(p)(4l(ul 


?  t-;*n?(a.M2> 


{  i-t  iif.a 


J''3"H«W 


li  t7311Mi 


Sm  ft  72  320(C)  tor 


neMon(»)  tor  proposed  chang* 


rrasori  tor  Ctwnpe 


TM  new  lection  A  uW  pficUicte  t*--tB>r.  o-iiekl  »e.<*  xeriiclcs  Irom  me  cargo  lanh 
jpecificalion  rwniwri -!■  ar^pl^Ciit  t  to  tfr'5{C"s'0'  c'  f«rmnabl«  liqukto  So 
caltod  not  of  mieclion  trucks  are  toMed  omy  at  tri<<  <*«::  aiM*  Mng  aerwced. 
but  Itiey  contam  Itammable  reatOues  «nen  moving  on  r«  hignwaya  tharaby  makmg 
mem  lubiect  ic  f  173  29  MTB  docs  not  be<«ve  tne  delated  specification 
reouramants  tor  carpc  ta"**  shcuifl  apply  to  these  vehicle*  subiecl  to  ttie 
conditions  It  propose* 


Tj  aultionze  tttt  utt  ot  specific  typefc  ot  drums  as  an  ove^ack  lor  pacKages  ol  | 
Class  B  porsoT'S  t"  tie  same  ye^.<le  «ntti  matenai  i*ia<  is  mamed  or  known  to  be 
toodstuH.  leed  o»  an/  edible  material  miended  lor  consjmptmn  by  humans  or 
ammais  Also  ?  '^^  (Mt(e»  wooifl  t*  revised  Ic  reference  (  173  251c) 


Proposed  amendmeni 


The  Compressed  'Gas  Aksotiatic"  inc  has  petitioned  tor  the  removal  oi 
{  I73  3i(bn4)  w.-stn  reoutre*  safety  relief  devices  of  the  Iran^We  disc  or  lusio;e 
plug  type  used  or  CX)T-106A  or  11GA  tar*s  to  be  mapected  before  each  loaded 
trip  by  removing  at  least  one  vent  tor  visual  inspection  it  it  shows  signs  of 
deterioration,  all  ic  vices  mufcl  be  removed  and  inspected  and  those  which  do  not 
meet  the  reQu.rertionis  mu&t  be  renewed 
Tne  MTB  agrees  thai  Oecavise  oi  thf  other  salety  checks  specified  in  §{i  173  24 

(a)  and  (c)(5i."l»  1"?  3i  (li,'i   (dn^i.  and  (di(5l.  public  salety  wrii  not  be  reduced 

Hfc'ereoced  paragraph  auttvyros  the  use  ol  lusibie  plugs  on  DOT  Specification  51 S 
portable  tanks  wfc"  the  container  is  Hied  bv  weight  Size  numtier.  and  locaiioh, 
as  well  as.  charatier  and  phyiucai  properties  ol  iusib>e  plugs  shall  be  examined  by^ 
tf>e  Bureau  o'  E«f:osives  ana  aop'ovea  oy  the  Associate  Dfector  lo-  HMR 
S-nce  these  tankt  are  over  jj  years  old  and  no  approval^  have  been  issued  by 

the  Associate  D -ittor  lor  -IMB   f*  Vtb  bei*ves  that  paragraph  ibiO)  shojw  be 

removed 


In  1 172  507.  the  present  paragraph  would  be  designated  paragraph  (a)  and  a 
paragraph  (bl  would  be  added  to  read  as  follows 

(a)  •  •  • 

(b)  A  nurse  tank,  meeting  the  provisions  ol  S  173  315(m)  ol  this  subchapter,  is 
not  required  to  be  nwked  or  placwded  on  the  end  contammg  valves.  Iiltmgs 
regulators  or  gauges  il  those  appurtenances  prevent  the  markings  and  placard 
from  being  properly  placed  and  visible  Other  markings  and  placards,  required 
t>y  this  subchapter,  must  be  used 

A  new  5  173  5a  would  be  aoded  to  read  as  follows 
5173  5a    Oilfield  Service  Verifies 

(a)  Nolvnthstanding  }t 73.29  ol  this  subchapter,  a  cargo  tank  mounted  on  a 

motor  vehicle  used  m  oahek)  servicing  operahons  »  not  subject  to  the  tank 

specification  requirements  ol  this  subcfiapter  if— 


(1)  The  cargo  tank  ana  associaled  equipment  contains  only  residual  amounts 
(i.e.  it  is  emptied  so  lar  as  practicaJM  ol  a  flammable  liquid  alone  or  m 
combinauon  with  water. 

(2)  No  flame  producing  device  is  operated  during  transportation,  and 

(3)  The  proper  shaping  name  is  preceded  by  Residual  on  the  shippma  paper 
tor  each  transportation  movement  on  a  public  highway 

In  J  173  25.  paragraph  (c)  would  be  added  to  read  as  lollows  (c»  Hazardous 
malerials  classed  Poison  B  may  be  transported  in  the  same  transport  vehicle  with 
material  that  is  marked  or  known  to  be  loodstutls.  fend  or  any  edible  material 
intended  lor  consumption  by  humans  or  animals  provided  the  Poison  B  matenal  is 
marked,  lat)eled.  and  packaged  m  accordance  with  this  subchapter,  conlorms  to 
the  requirements  ol  paragraph  (a)  o(  this  section,  is  overpacked  as  speacified  m 
i  177  841(e).  or  in  a  container  meeting  the  loHowing  requirements 

(1)  The  overpack  conlorms  to  Specification  5C  (J  178.83  ol  this  subchapter),  or 

(2)  The  overpack  is  a  salvage  drum  as  prescribed  m  {173  3(C»  ol  this 
subchapter,  with  the  lollowing  additional  requirements. 

(II  Manmum  rated  capacity  is  65  gaUons. 

(u|  Be  constructed  ol   steel  with  a  mmimum  ol   16  gauge  thickness,   and 
(m)  Meets  the  performance  standards  ol  Specrtication  17C  (J  178  115  ol  tins 
subchapter) 
In  §  173.31   paragraofi  (bt(4!  would  be  removed  and  reserved 


In  i  1 73  32.  paragraph 
redesignated  (bi;3i 


(hiiJi  would  be  removed  and  paragraph  (b»(4»  acuM  be 


Docket  No   MW-'i>  (4.-  fa  I61K'    puOiishea  Apni  15    1982  madveriently  deicied  ;  In  (i  173  34  paragraph  (cici)  would  be  amended  by  addmg  a  sentence  at  the  end  tc 


the  aecoTid  sentjp'.ct  ol  paragraph  (c>(3i(i'  This  rerfistatemem  is  necessary  in 
order  10  etimmale  reqv^sts  lot  a  marked  scvica  pressure  change  fo"  those 
cyl<nder»  which  iji't-d  t»H-  h«d'v>^wtc  K-st  ana  were  not  reouahlied 

To  elimi'.at€  an  a(k'0»ai  aut^o»;at<>n  tor  excc^idng  115  percent  ol  the  minimum 
p-cscnbed  test  rtess'jre  'or  testing  cylinders  alter  reheat  treatment 

Tt(e  M'B  beliives  Iha;  the  cntena  specified  'n  paragraph  (g)|4|  (ii  and  (m  is 
adequate  a-xi  sIpc.ik  app'0«a'  ol  the  Associate  Director  lor  -'MR  shoni*  not  be 
required 


read  as  loliows:  ic»  ' 

(3)  •  •  •  A  senrice  pressu'e  change  is  no!  authorized  for  a  cylindei  which  (aiif- 
to  pass  the  prei.cr.bed  penooic  hydrostatic  retest.  unless  it  is  reheat  treated  and 
requalilied  m  acco'darKe  witr  this  section 
To  revise  paraoraph  (g)(4)(i.)  ol  5173  34  to  read  as  lollows  (iii  The  pc-rrra-fen- 
ewanson  sliall  not  be  less  than  3  percent  nor  more  than  10  percent  ol  the  total 
e«pansioti  in  the  hydrostatic  retest  in  when  case  the  liattenmg  and  physical  tests 
are  not  required  For  tl.is  alle'nat.v6  method  the  hydrostatic  retest  pressure  mav 
not  exceed  1 1 5  percent  ct  the  minimum  prescribed  test  pressure 

loltows:  (2)  Specilication  12B 


To  authon«.  the  >i»e  oi  C<"  S:>t  :l«:8;.on  12h  2:.F  or  23m  l,t*r«^ro  bo.es  lo-  on  ,  To  revise  paragraph  «at-2>,°'  « '^ajj?"  ™«'  »  '^^T^ic'^L  ."^^^^'^^^^^^^ 
weH  cartridges  arautforired  10.  ce^a.r  hio"  cpicsives  ,      12H.  23F  or  23H  (SS.1782C5,   1-8209.   178<:14    178219  o^  "^J^f  ^^'^. 

^^    '  i     Fiberboard  boxes   Gross  weight  not  to  exceed  65  pounds   Hand  holes  are  no- 


To  eia'ifv  that  Bia^^g  ayenis  mB»  not  be  transported  m  any  bu*  packagmgs  e«cept 
under  the  termfi  o'  v  eterm^iyi  issufd  hv  th*  Office  oi  Hazardous  Mrtenal* 
Regulation 


! 

The  Dreaaer  Indus  r**  ir».  nuis  petHKHwd  to  amend  paragrapf  (dl(2!  of  5  173  ti£  to  ' 
specify  a  test  •".oation  witn  a  specK  surlace  to  volume  ratio  lor  the  4-hour  j 
evaporation  pti<it  T.nt  MTB  agrees  that  the  percentage  ol  liquid  that  evaporates  | 
wouM  seem  to  depend  O"  tne  ratjc  ot  surlace  area  exposed  to  the  aw  ve'sjs  the 
iKMd  vokOTie    T^K-  MTfi  «  saqqcsli'ig  a  ratio  ol  one  unit  ol  su'face  a  ea  tc  si» 

U'.itS  ol  VOiurr-l 


At  present   shipmams  o'  co-ntiusMii*  liquido  in  pa^^agmgs  havmg  a  rated  capacity 
greatp'  than  iir  ga"ons  dc-  m:  have  to  be  m  conformance  with  I^j2i:    and  ; 
177  804    It  was  never  the  intent  to  exempt  comouslit)ie  liquids  Irom  the  above  j 
referenced  secti>ns   A  change  «  needed  m  order  tor  leaking  cargo  tanks  to  be  ■ 
placed  out-oi-se»vice  and  to  pursue  enforcement  actions  if  necessary 


authorized 
in  f  173  114a   oaragrBph  (ni(:'i  would  be  removed,  parag-aph  (i)  wouio  be  redesig 
ria-.ed  (jl  and  176  400  mrough  176  «15  wouW  be  added  A  new  paragraph  ('•  wouki 
be  added  to  read  as  loiiows 
(II   Blasting   agents   may    nor   be    transported   in   bulk   packagings   except   in 
accordance  wrth  the  terms  o'  specif'C  exemptions  issued  by  the  CWice  o' 
Hazardous  Matenals  Regulation 
in  5  '73  115.  the  second  and  th.rd  sentences  ol  paragraph  (dK2i  wouW  be  amendet; 
to  read  (d)  ■  ■  ■ 

(21  •  •  •  II  it  IS  oelerr^iinea  by  this  tes:  thai  the  flash  po;ni  is  higher  than  20  f 
(  6  6V  Ci.  a  second  test  shali  be  rnade  as  follows  a  portion  ol  the  mixture  shal 
oe  placed  m  an  open  beaker  (or  simiiiar  container)  of  such  dimensions  that  the 
neight  of  the  iiquid  car>  be  adijsted  so  thai  the  ratio  ol  tne  volume  of  the  liouid  to 
the  exposed  surface  area  is  6  The  liquid  shall  be  allowed  to  evaporate  under 
ambient  pressure  ano  temperature  (20  to  25  C|  lor  a  period  ol  4  hours  or  unti< 
lO'c  by  voljme  has  evaporated  whichever  comes  lirst  A  Hash  poinl  is  then  run  or 
a  portion  of  the  liquid  remaining  m  the  evaporation  container  and  the  lower  oi  the 
two  Hash  points  shall  be  tie  flash  point  ol  the  material 
To  add  paragraph  (bi(7l  to  fc  173  i  la  to  read  as  lollows:  (b)  '  '  ' 

1-1  The  reouiremenic  of  (Sli  '73  1    173  i£   174  1  and  177.804  of  tnis  5Jt<:hapte' 
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f  173120ICI  ITo 


|17313t(a| 


I  «7324S(aN38) 


1173200(1) 


|173  272«iK18| 


f  «73  304<aK3» 


1 173  SIMM) 


|l73  3lS<a). 
NoM2 


f  173  31S«mMS) 


117334601)101 


I1733C6UM3) 


»173  417(bM2). 

TaHaS 
}173417fl)H5( 


lor  aulomMC  Iwabog  or  relngsrahng  aqmpnwnt  o*  tlw 
liqwd  lypa  to  b*  •umiwd  by  tf«  Bureau  o<  E<ptowes  and  approved 
by  *«  'saooM*  Onctor  ior  HMR.  Ttw  prasani  rrarumg  sutes  mat  me  neatmg  or 
r«»nara*ng  aquvmarM  •  corwdarad  aa  earriar't  aquynam  arKl  «  not  subiact  to 
m*/  oldar  raquaarwanta  oi  ita  subchaplar.  WTian  Iha  truck  brxty  or  trarfar  a  loaded 
on  the  lla<  car  ma  ocrdi  earner's  equ<)mcnl"  becomaa  quaMionabla  The  MTB  « 
propoawg  to  ranaa  the  last  santerxM  to  read  "The  haatirtg  or  refrgeratmg 
aqjpmenl  «  considered  to  be  a  pan  o<  tha  truck  body  or  trailer  and  >s  not  subiact 
to  any  other  raquremerrts  o<  0*  tha  subchapter  " 

Tha  (Uroductory  ta«t  ol  paragraph  (a)  states  that  canam  specrficanon  contamars 
mm  be  uaad;  noniewer.  paragraph  laM2)  authorizes  canam  nonspeciticahon  cargo  , 
tanks.  The  present  worttng  «  contusmg  to  some  people  i 

I 

Pnor  to  Docket  HM-166-0.  Borfer  compound,  liquid  and  Water  treatment  compounds. 

kqud  were  authorized  to  be  packaged  n  OOT  Specification  S7  portatna  tanks 

under  the  prov<s«ns  o<  }  1 73  249«a)<7)    EKectrve  Sept   30.    1964.   these  tmio 

commootes  must  be  descnbed  as  Corroanc  liqud.  n  o  s  arxl  ma  not  authorized 

n  {  t73245<aK38).  as  presantty  written. 
Tha  MTB  •  proposvig  to  aKow  the  sh^wient  ol  corrosive  liquids,  n  o  s.  m  steal  | 

ponaWa  tanks. 
Paragraph  (0  requres  less-maivcanoad  and   less-ttuniruckload  lots  ol   electiic  ' 

storage  batteries  contanng  oleclrotyle  or  corrosrve  battery  llud  to  t>e  marked  and  ' 

labeled  TNs  paragraph  is  redundant  ol  the  marking  arx)  ^abekng  requremems  m 

Part  172 
To  aknknala  an  approval  authonzatnn  lor  tha  use  ol  anpenmenial  type  vented 

closures  on  DOT  Speokcaton  17F  metal  *ums  for  eipon  shipntents  ol  sulfurc  . 

aod 
No  approvals  have  been  issiied  by  the  Associa'e  Draclor  lor  nt*R  nor  do  we  ! 

ankc9>l0  any  n  the  loreseeable  future. 
OockM  HM-176  (46  FR  S24S2)  added  paragraph  |aM3)  and  mckidad  a  iiquelied  gas  ! 

idMWtad  as   Tiromochloioitlkioromethana"    Tha  MTB  proposes  to  delete    bro-  I 

iiieeWoro(>lluoroma<har>e  •  because  it  is  not  regulatad  under  49  Cf  R.  j 


To  ekmmete  tha  need  tor  automate  heatmg  or  relngeratinj  equvment  ol  tt<e  gas 
bummg  type  to  ba  aaarrwiad  by  the  Bureau  ol  Eipkmves  and  approved  by  tha 
Associate  Orector  tor  HMfl 

Saa  1 1 73  I20ic)  for  further  eiplanation. 


To  authorize  DOT  Speckcation  MC  330  cargo  tanks  to  be  paviMd  a  ohita.  akinwium 
I     or  sKniar  reflecting  coKx  on  the  upper  iwo-lhirds  of  the  tank 
The  proposed  cfange  >s  based  on  a  request  from  the  National  Tank  Truck  Camars. 

mc. 
Sea  1 172  328»cl  for  'eaaon „ 


In  {  1 73  120.  paragraph  (c)  wouM  be  revised  to  read  as  follows  (c)  Truck  t>oa»s  or 
trailers  on  Mtl  cars  Tank  txxkes  or  traitors  W1t^  automatic  heatmg  or  relrigei  sting 
e()u«mant  of  the  flammable  liquid  type  may  be  s'lipped  wnh  fuel  tanKs  filled  and 
aqupmant  operating  or  moperai.ve,  when  used  lor  ttie  transportation  ol  other 
•reighl  and  loaded  on  flat  cars  as  pan  ol  a  joint  rail  highway  movemer.l  The 
fieatir^  or  ralngaraiing  aquoment  is  considered  to  t>e  a  pan  ol  ttie  truck  body  or 
trailer  and  is  not  subiect  lo  any  other  requrements  of  this  sutKhapier 


Pnor  to  itM  I960  edHion  ol  Tine  49.    ethnn"  was  property  descr^ied  as  orgarw 

1     phoaphale  compound  and  fransponed  n  DOT   Specikcalion    106A200AI.W   or 

10SA300Mr  tank  cars  under  the  provisions  ol  J  173  3S8(aKl  1)  At  present.  eth«n  IS 

!     ksled  by  name  m  the  {  172  101  Table,  but  the  packagmg  section  refererKe  « 

J  173  346  which  does  not  authonze  the  use  of  the  10SA200ALW  tank  car 

Shipments  ol  Arsenc  larsenc  tnoude)  or  arsenic  aod  (aokd)  n  authorized  to  be 

I     slipped  m  a  coNapsMe.  ruM>er  contamar.  not  over  70  cubic  feet  capacHy  whan 

e>ammed  by  the  Bureau  ol  Eipkjsives  arK)  approved  by  trie  Asaooale  Qractor  tor 

!     HMR  1^0  our  hnowfedge.  orHy  one  container  has  been  approved  «  tha  past  ttwty- 

Ihrae  years  For  tha  reason,  the  MTB  >s  proposing  removal  ol  paragraph  (aK3) 
EtMonal  change   Footnote    8    m  Table  S  was  insdvarlanay  addad  by  HU-168  on 

Mar   10.  1963 
To  update  the  ANSI  Ni4  1  reference  to  the  1982  adMn _ 


In  (173131.  the  introductory  leit  of  paragraph  (a)  would  be  revised  lo  'cad  a% 
•oHows  la)  Road  asphalt,  or  tar.  hqud  must  be  packaged  as  foHows 


In  {  173  245.  paragrvh  la)i38l  would  t>e  revised  to  read  as  folk>ws  (38)  S>}ofica 
hon  57  If  1 7S  253  of  this  subchapter)  Steel  portable  tank  Authonzcd  for  transpoi  - 
taMn  by  water  when  havrng  a  mmmum  design  pressure  ol  9  psig  and  equipped  m 
accordance  wim  }  1 78  253-4.  except  that  frangible  devices  are  not  authorized 
Also,  for  water  tiansponation.  no  pressure  relief  device  may  open  at  less  than  5 
P«» 

In  f  173  260.  paragraph  (I)  woukj  be  ramoved  and  reserved 


To  revise  paragraph  (i)(l8)  ol  $  173  272  lo  read  as  follows  (18)  Speoficalion  ^>'F 
i]  178  117  ol  Ihis  subchapter)  Metal  barrels  or  drums  (single-tnp  only)  Authorized 
for  suHunc  acid  Ol  77  5  percent  to  96  percent  concentrations  wim  or  without  an 
inhibitor.  prov4led  such  acid  has  a  corrosive  ellect  on  steel  rto  greater  lt>an  93  2 
percent  sulfuric  acid,  measured  at  100  'K. 

To  revise  paragraph  (aH3)  ol  }  173  304  to  read  as  loltows  (3)  Specil'oation  3AL 
(f  1 78.46  d  Hm  tubChaol«r)  cylinders  are  authonzed  lor  the  lollowing  Iiquelied 
gases  cyclobutane.  hydrogen  selenide.  propylene  silane.  carbonyl  sulfide.  >inyl 
bromde.  and  dimethyl  ether  Shipmcrts  of  tlammat)le  gases  are  authonzed  only 
when  transponed  by  hKjffway.  rail  and  cargo  aircraft  only 

In  1 173.306.  paragraph  (d)  wouM  be  revised  lo  read  as  follows  (d)  Truck  txxtes  or 
on  Hal  cars.  automoMes.  rrtotorcycies.  tractors,  or  other  sellpropellod 
(1)  Truck  bodios  or  Iraile's  wrth  automatic  heating  or  refngeratirg 
aquipmani  ol  tha  gas  burning  type  may  be  shipped  wim  fuel  tanks  filled  ard 
sqwpmanl  operating  or  moparalive.  wtien  used  lor  the  transportation  ol  other 
Iram^  and  toaded  on  flat  cars  as  pan  ol  a  lomt  rail-highway  movement  The 
haatmg  or  refrigerating  equpmeni  is  considered  to  be  a  pan  of  ttie  true*  bodv  oi 
Irailar  and  a  no*  sub|CC1  to  any  other  requirements  ol  ttus  sutichapter 

To  amend  Nola  2  ol  }  1 73.31 5|a)  by  adding  ttie  following  sentence 

Mela  2.—*  *  '  Speofication  MC  330  cargo  tanks  may  be  pamted  as  specrf'ed  'or 

MC  331  cargo  tanks 
In  f  173  315.  paragraph  (m)i8)  wouk)  be  added  to  read  as  follows    Im)   '  '  ' 
(8)  Is  marked  as  specified  m  }  172  326  o*  tfus  subchapter  and  placarded  as 
spaoliad  m  }  172  514  ol  this  subchapter,  except  that  a  nurse  tank  othen»ise 
conloiirsng   with   tfie   provisions   ol   this   section   need   not   be   marked   or 
placardad  on  one  end  if  that  end  contams  valves,   fittings,  'egulators   > 
gauges. 
To  amend  paragraph  (aMIO)  ol  {  173346  by  addmg  DOT  Specification  t05A200ALM 
tank  car 


1 173421-1(a»       '  For  cl*ilication 


1173  427  '  The  present  .niroductory  text  does  not  except  empty  packa^ngs  Irom  shaping 

papers  as  provided  tor  other  excepted  category  packages   in  view  ol  the  tow 
aNowable  mtemal  contammalion  iii^ts.  delated  shipping  papers  are  not  warranted 


1 173  427(c)  . ,  To  remove  the  reference  to  Table  tO'  n  paragraph  (cl  because  Tat)ie  10  spacilies 
I  Vie  ImMs  lor  wiomg  deterrmnation  ol  contamination  and  }  1 73  443  allows  use  ol 
I     Mhar  methods  as  wen 

1 173  427(e)  For  clamicatioo _ „ _ _ 

i  174  611b)  ;  To  akrranale  the  need  tor  automatic  healing  or  reirigarating  equpmeni  to  be  a  type 

I      e»amin«d  Oy  t^e  Bureau  of  Exptosives  and  approved  by  the  Associalo  Director  "or 


\  Saa  f  173  12O1C)  tor  Kirther  explanation 


UMI 


m  }  1 73.366.  paragraph  (a)(3)  wouM  ba  removed. 


To  amend  Table  5m]  1734l7|b)|2)  by  romovmg  lootnote  8  and  the  '8"  m  column 
1  unmadMMly  preceding   H/x    0" 

In  1 173  417.  paragraph  (b)l5)  wouM  be  amended  by  changing  "N-14.1-1971 "  to 
read  "N14  1-1962" 

In  1173421-1.  paragraph  (a)  wouM  be  amended  as  loHows:  Alter  "UN  2911" 
ramova  ttia  aamcoton  and  add  a  comma,  remove  the  next  word  "or"  alter  UN 
2908"  ramowa  the  words  "as  appropriate'  and  add  or  49  CFn  173  427  for 
aicapMd  radioactive  material,  empty  packages.  UN  2906" 

To  revise  the  introductory  text  ol  }  173  427  to  read  as  loltows  A  packaging  which 
previously  contamed  radKMctive  materials  and  has  been  emptied  of  contents  as 
lar  as  practical,  is  excepted  from  markings,  shippmg  paper,  cenification  fvi 
labekng  requirements  ol  this  subcfiapter  snd  from  requirements  of  this  subpan. 
provided  that 

To  revoa  paragraph  (c)  of  S  1 73  427  to  read  as  follows  (c)  mtemal  cortaminat'On 
does  not  exceed  100  limes  the  limits  m  {  173  443 

To  add  paragraph  (e)  to  %  173  427  to  read  as  loNows:  (e)  The  packaging  «  prepared 
lor  shipment  as  specified  m  J  173  421-1 

m  )  174  61.  paragraph  |b)  would  be  revised  to  read  as  lolkjws  (bl  A  truck  Cody 
trailer  or  freight  container  equipped  with  automatic  heating  or  refrigerating  equip- 
ment which  has  a  luel  or  anicle  classed  as  a  hazardous  matenal  may  t>e  loaded 
and  transponed  on  a  flat  car  as  pan  of  a  lOint  rail-highway  nx)vemeni  The  healing 
or  relngerating  equipment  is  considered  lo  be  a  pan  ol  the  »uck  body  or  trailer 
and  IS  not  subiect  to  any  other  requirements  of  this  subchapter  The  truck  body, 
trailer  or  freight  container  must  tse  secured  on  me  flat  car  so  that  it  cannot  ci^ange 
position  during  transit 


S  175  45(a)(7) 


S  177  841(0) 


ed  as  speo^'sd  <» 


ation  I05A200ALW 


I  the  "8"  >n  coh.n".n 


••N-14. 1-1971  •  to 


jfn«l  conammaion 


:kag>ng  is  (xepa'eo 
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Ragulation 
allwied 


i  174.101  (n)  afid 
(O) 


J175  45(«)(7) 


Pan  176 


RaasoNs)  tor  praposad  changa 


5176.5(C) 

$  176  15(b»  . 


;  176  18(8X41 

and  (b| 
?  176  48(0) 


«  17696 
5  176  135 


r  76 '63(C) 
8176  410(e)(2)  . 

$177  841(0) 


«  17650-19(3). 

S17»51-19(C). 

5178  61-20(0 
i;  I78.150-3(a)(2) 


To  aMninata  the  need  tor  a  (raighl  containar  to  be  a  type  approved  by  the 
Oepartmenl  Also,  the  need  tor  the  fire  retardant  pamt  to  be  ol  a  type  approved  by 
Vm  Oepartmenl  mmM  be  etiminaled  m  paragrapris  (n)  and  (o). 


To  akmnale  the  contusion  of  reporting  naiarOous  matenats  incidents  urKtef  }  175  45. 
In  $  175  45  the  operator  who  transports  hazardous  materials  rnusi  report  each 
iftadsnt  to  the  riaarest  FAA  C>vil  Aviation  Secunty  office  by  lelaphona.  Paragraph 
(7)  ol  i  175  45  Slates  that  tf  the  operator  conforms  to  the  provisions  of  tins 
taction,  the  carrter  requ»ements  of  §  171  15  SKcept  J  1 71  15(c)  o»  th«  subchapter 
Shan  be  deemed  to  have  been  satisfied" 

Smce  the  Oni  Avation  Secjnty  Offices  are  not  manned  on  a  24-ttour  basis,  an 
mctdeni  may  not  ba  reported  in  a  timely  manner.  Tlieretore.  the  removal  o* 
paragraph  (a)(7)  is  being  proposed. 

Same  as  shown  tor  Subchapter  B  Part  106  


The  provisions  of  tus  paragraph  are  covered  by  1 173.51 

In  33  CFP  160  1?6.  WilthhoMing  ot  Clearance,  delegates  to  the  Olsthct  Commander 
or  Captain  ol  the  Pon  authcnty  tc  request  the  Secretary  of  Treasury,  or  hie 
authonzed  agent,  to  wittmoW  the  clearance  required  under  46  U SC  91  of  any 
vessel,  the  own«r  or  operator  of  which  is  subieci  to  any  of  the  penalties  under  33 
use  1232 

Same  as  sho»»n  Subchapter  B.  Pan  106      


Propoaed  amendment 


In  1 174.101.  the  introductory  text  of  paragraph  (n)  and  (o)  woi*)  be  revised  to  read 

as  loHows:  (n)  A  container  car  or  freight  container  on  a  flatcar  or  a  gondola  car 

other  than  a  drop-bottom  car.  when  properly  loaded.  Mocked,  and  braced  to 

prevent  change  of  position  under  conditions  normally  incident  to  transportation. 

may  tie  used  to  transport  any  Class  A  exploaive  encept  Mack  powder  packed  in 

metal  containers 

A  freight  contWwr  must  be  designed,  constructed,  and  maintained  so  as  to  be 

weather  tight  and  capable  of  preventing  tfie  entrance  of  sparks    In  addition 

•  •  •  •  • 

(o)  Class  A  or  Class  B  explosives  may  be  toaded  and  vansported  m  a  tight 

ctosed  truck  t>ody  or  trailer  on  a  flatcar  car.  Wooden  boned  bombs   rockei 

ammunition,  and  rocket  motors.  Clata  A  or  Class  B  explosives,  which  due  to 

their  size  cannot  be  loaded  in  tight,  ctosad  truck  bodies  or  trailaia.  may  be 

loaded  m  or  on  open-top  truck  bodies  or  trailert   However   they  moat  be 

prolectad  against  accidental  igntion.  In  i 

m  {  175.45  paragraph  (aN7)  would  be  removed. 


To  remove  a  dupKcaie  notification  There  is  no  need  lor  the  maalar  ol  the  vessel  to 
notivy  the  nearest  Captain  Ol  the  Port  (COTP)  and  the  Commandant  (GlilHM) 
when  a  hazardous  materials  shipment  is  tettisoned  or  lost.  If  such  an  incident 
occurs,  tfie  COPT  would  advise  the  Commandant  (G-MTH). 

To  specify  that  only  barge«  constructed  of  steel  may  be  used  to  carry  hazardoua 
matenals  A  earner  who  wishes  to  use  a  non-stoil  t>argo  would  have  to  request  a 
IX)  T  exemption 

To  authonze  the  use  o'  maleiialf  othe'  than  asbestos  to  be  used  m  the  construction 
of  magazines     | 


To  remove  paragtaph  (cl  tiecause  no  request  for  approval  ol  powered  conveyors 

fiave  ever  been  received 
To  autftonze  the  use  of  matenals  other  than  asbestos.  Reference  to  asbestos  as  a 

cushioning  matanai  was  removed  troir.  Part  ir3  under  Docket  HM-166D  (FR  45 

62079)  September  16.  1980  Removal  of  all  o)  paragraph  (e)  has  been  suggested 

and  will  be  evalaated  dunng  the  fmal  rulemaking  process 
To  authonze  class  B  poisons  lo  be  transported  on  the  same  vehicle  with  material 

that  IS  marked  or  known  to  be  foodstuff,  feed  or  any  edible  mu,ehal  intended  for 

consumption  by  humans  or  anmais    See  proposed  change  to  J  1 73  25(c)  lor 

additional  information 
To  authorize  the  Tarkings,  to  be  on  a  necknng  or  footring  on  DOT  Specification  48. 

4BA.  and  4BA'  cylinders  having  a  water  capacity  of  not  more  than  25  pounds 

Reference  lo  Not*  i  and  Note  1  were  omitted  from  the  specification  when  the  table 
in  paragraph  (aH?)  was  added 


In  Part  176.  the  "Authonty"  citation  wouM  be  amended  by  removing  "46  U&C 

170(7)  (a-c):" 
In  ji  176  5.  paragraph  (c)  would  be  removed  arxt  reserved 
In  {  176.15.  paragraph  (b)  would  be  removed 


In  5  176  18.  paragraph  (a)(4|  and  paragraph  (b)  would  be  amended  by  removing  the 

reference  to  '46  U  SC  170  and" 
In  9  176.48.  paragraph  (c)  would  be  amended  by  deleting  tK 

Commandant  (GMHM)" 


1 176 .96  would  be  revised  to  read  as  follows: 

i  176.96    Matenals  ol  consrruchon.  Only  barges  constructed  ol  steel  may  be 
used  to  carry  hazardous  matenals 

In  1 176.135.  the  third  and  fourth  sentences  of  paragraph  (c)  would  tie  amended  to 
read  as  foltows:  (c)  *  '  '  '  Tween  deck  hatch  covers  of  wood  forming  the  base  ol 
a  magazine  must  be  completely  covered  with  bulkhead  panels  approved  by  the 
Coast  Guard  under  46  CFR  164  006  or  an  equivalent  thermal  insulative  material 
acceptable  to  the  Captain  ol  the  Port.  The  joints  of  ttie  panels  must  be  stagered 
midway  between  the  lOints  formed  by  the  wooden  hatch  covers  and  the  magazine 
must  be  constructed  in  accordance  with  the  applicatile  provisions  of  $176,138. 
except  that  the  panels  must  be  completely  covered  with  wood  dunnage.  *  '  ' 

In  g  176.163.  paragraph  (c)  would  be  removed  and  reseraed 

To  revise  the  last  sentence  of  paragraph  (e)(2)  m  i  176.410  to  read  as  loHows 
(2)  •  •  •  The  deck  or  bulkhead  must  be  sheattied  on  the  oxidizing  materials 
stowage  side  with  an  appropnate  lire-resistant  insulation. 

I.-.  ;  177.S41.  paragraph  (e)  vwjuld  be  revised  by  adding  the  foltowing:  •  •  •  or  when 
overpacked  in  a  rnetai  drum  as  specified  in  i  173  25(c)  of  this  subchapter, 

In  §§178.50-19(8)  176  5l-i9(c).  and  17861-20(0  a  new  paragraph  would  be 
added  to  read  as  follows  On  necknng  or  foolnng  permanently  attached  to  the 
cyltndor.   provided   the   cylinder   water   capacity  does  not  exceed  25  pounds 

In  §  178  150-3  paragraph  (a)(2)  would  tie  revised  to  read  as  foltow 


(2)  Sngle  bottle  cases 


Nominal  capacity  ol  inside  container* 

Pint 

Ouvt 

5pl% 

Gallon 

Side  wall,  inches       

Top  wall,  inches  (See  Nole  1) 

Bottom  waN  inches 

1 

1 

1W 

1 

1*4 

• 

Mole.— In  recess  for  closure  cap  for  inside  container,   V.-inch  thickness  « 
pentiissible:  closure  cap  shall  not  be  in  contact  with  inside  top  section 
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1 17B2(»4|aN2)  ;  To 


««ci(<calion 


MMng  condgurabon  lor  DOT  Spaofcation  12H  fiboctXMrd 
vanaiion  •  aulhanzsd  bul  a  not  dawiy  itatad  n  Via 


To 


1 178.209-8<a)(2)  to  rMd  M  toHoi**:  (2)  Bon  to  contitt  o(  tul  dapth  top 
boMont  lacbona  comptala^  laiaacopinQ.  No  iiviaf  hninQ  luba  raQuvad.  Four 
ara  aulhonzad:  ona  witfi  boMofa  AMlad  on  anda  and  covar  slottad  on 
wdaa;  lacond.  wtft  boih  covar  and  boMom  aloMad  on  sKlaa;  ifMd,  wan  bonotri 
on  wtaa  and  cover  slonad  on  and*;  and  fourth,  witti  s<dM  and  ends  (tralh 
and  boOom)  not  slotted  manutacturar's  K>nt  a  side  lap  glued  or  stapled  to 
eloamg  (laps  to  form  top  and  bottom  o*  bo>  vnth  vda  closing  Haps  out  ano 


1.— Hand-noies  oval  m  shape,  not  more  than  t  men  in  width  by  3  inches  n 
length.  ar<d  horizontal  with  top  score  bne.  are  auttxxized  n  ends  01  top 
section  o<  boies. 


(49  U.S.C.  1803. 1804.  1808.  49  CFR  1.53.  App. 
A  to  Part  1  and  paragraph  |a||.))  of  App.  A  to 
Part  106) 

bsued  in  Washington.  D.C..  on  December 
27.1984. 
Alan  L  Roberts, 

Associate  Director  for  Hazardous  Materials 
Regulation.  Materials  Transportation  Bureau. 
|FR  85-69  Filed  l-2-«5:  8:45  am| 
MLUNQ  COM  4ai*-M-ll 


National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

(Docket  No.  ai-ll;  Notic*  11 1 

Federal  Motor  Vehicle  Safety 
Standards;  Extension  of  Public 
Comment  Time 

agency:  National  Highway  Traffic 
Safety  Administration  (.\HTSA).  DOT. 

ACTION:  Proposed  rule:  extension  of 
period  for  public  comment. 


UMI 


summary:  On  December  7. 1984  (49  FR 
47880).  NHTSA  published  in  the  Federal 
Register  a  notice  proposing  an 
amendment  to  Standard  No.  108.  Lamps, 
Reflective  Devices,  and  Associated 
Equipment,  that  would  allow  motor 
vehicles  to  be  equipped  with 
replaceable  bulb  headlamp  systems 
consisting  of  either  four  lamps  with 
single  standardized  replaceable  light 
sources,  or  two  lamps  with  two  such 
light  sources.  In  response  to  a  request 
from  Ford  .  Chrysler,  and  K-D  Lamp 
Company  the  comment  closing  date  is 
changed  from  January  7. 1985  to  January 
14. 1985. 

DATES:  Comments  on  the  notice  of 
proposed  rulemaking  must  be  received 
on  or  before  January  14. 1985. 

ADDRESS:  Comments  should  be 
submitted  to:  Docket  Section.  National 
Highway  Traffic  Safety  Administration. 
Room  5109.  400  Seventh  Street.  SW.. 
Washington.  D.C.  20590. 
FOR  FURTHER  INFORMATIOM  CONTACT: 
Jere  Medlin.  Office  of  Vehicle  Safefy 
Standards.  Room  5320.  National 
Highway  Traffic  Safety  Administration. 


400  Seventh  Street.  SW..  Washington. 
DC.  20590.  Telephone  (202)  426-2720. 
SUPPLEMENTARY  INFORMATION:  On 
December  7.  1984  (49  FR  47880).  NHTSA 
published  in  the  Federal  Register  a 
notice  proposing  an  amendment  to 
Standard  No.  108.  Lamps,  Reflective 
Devices,  and  Associated  Equipment, 
that  would  allow  motor  vehicles  to  be 
equipped  with  replaceable  bulb 
headlamp  systems  consisting  of  either 
four  lamps  with  single  standardized 
replaceble  light  sources,  or  two  lamps 
with  two  such  light  sources. 
Subsequently.  Ford  Motor  Company, 
Chrysler  Corporation  and  K-D  Lamp 
Company  filed  timely  petitions  with  the 
agency  seeking  an  extension  of  the 
comment  closing  date.  Ford  and  K-D 
requested  a  30-day  extension  and 
Chrysler  requested  a  45-day  extension. 
The  companies  said  that  traditionally 
their  offices  are  closed  down  for  the 
holidays  during  the  last  part  of 
December  and  thus  they  would  not  have 
sufficient  time  to  prepare  a  response  to 
the  notice. 

The  agency  recognizes  that  because  of 
the  holiday  closings.  Ford,  Chrysler,  and 
K-D  may  not  have  sufficient  time  to 
prepare  their  comments.  As  emphasized 
in  the  notice,  the  agency  wants  to  take 
prompt  action  on  this  proposal  because 
of  the  need  for  manufacturers  to 
implement  their  model  year  1986  product 
plans.  Since  only  three  manufacturers 
have  petitioned  for  an  extension  and 
since  there  is  a  need  for  prompt  action 
on  this  notice,  the  agency  has  decided  to 
grant  a  7-day  extension.  The  comment 
closing  date  is  therefore  changed  from 
January  7, 1985  to  January  14. 1985. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered.  However,  the  rulemaking 
action  may  proceed  at  any  time  after 
that  date,  iind  comments  received  after 
the  closing  date  and  too  late  for 
consideration  in  regard  to  the  action  will 


be  treated  as  suggestions  for  future 
rulemaking. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motot  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

(Sees.  103, 119,  Pub.  L.  8»-563,  80  Stat.  718  (15 
II.S.C.  1392, 1407):  delegation  of  authority  at 
49  CFR  1.50  and  501.8) 

Issued  on  December  28. 1984. 
Bany  Felrica, 

Associate  Atlministrator  for  Rulemaking. 
|FR  Doc.  84-33992  Filed  12-28-84:  2:46  pm) 
MUJNQ  COOC  4«10-S»4I 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  227 
lOocket  No.  41264-41641 

Threatened  Fish  and  Wildlife; 
Guadalupe  Fur  Seal 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Proposed  rule. 

SUMMARY:  On  November  21, 1983.  the 
.NMFS  received  a  petition  to  list  the 
Guadalupe  fur  seal  as  an  endangered 
species  under  the  Endangered  Species 
Act  of  1973  (ESA).  On  February  8, 1984. 
notice  was  published  in  the  Federal 
Register  that  the  petition  presented 
substantial  information  indicating  the 
petitioned  action  may  be  warranted.  A 
status  review  was  conducted  to 
determine  if  the  petitioned  action  is 
warranted.  Based  on  the  low  abundance 
of  this  species  primarily  due  to  19th 
century  commercial  exploitation  and  a 
slow  but  persistent  increase  in 
population  size  over  the  past  30  years, 
the  .NMFS  has  determined  tht  listing  the 
Guadalupe  fur  seal  as  a  threatened 
species  is  warranted  and,  therefore, 
issues  this  proposed  rule  and  requests 
comments.  The  intended  effect  is  to 
provide  the  Guadalupe  fur  seal  with  the 
protection  afforded  threatened  species. 
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DATE:  Comments  on  the  status  review 
;tnd  the  proposed  rule  musi  be  received 
by  March  4. 1985.  Any  request  for  a 
public  hearing  must  be  rocpived  by 
February  19. 1985. 
ADDRESS:  Richard  B.  Rue.  Director, 
Office  of  Protected  Species  and  Habitat 
Conservation.  NMFS.  NOAA.  U.S. 
Department  of  Commerce.  Washington. 
D.C.  20235. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Patricia  Montanio.  Office  of 
Protected  Species  and  Habitat 
Conservation.  NMFS.  Washington,  D.C. 
20235  ((202)  634-7471)  or  Mr.  Dana  J. 
Seagars.  Southwest  Region.  NMFS.  300 
South  Ferry  Street,  Terminal  Island. 
California  90731  ((213)  548-2518). 
SUPPLEMENTARY  INFORMATION: 

Background 

A  petition  submitted  to  he  NMFS 
from  the  Center  for  Environmental 
Education,  Seal  Rescue  Fund  (CEE/SRF, 
im3]  states  that  the  Cuadtilupe  fur  seal 
(Arctocephalus  townsendi)  should  be 
listed  as  endangered  under  the  ESA  (16 
U.S.C.  1531)  for  the  following  reasons: 

1.  Overutilization  of  the  species  by 
19lh  century  commercial  scaling 
operations  reduced  the  population  to 
extremely  low  numbers. 

2.  Population  growth  has  been  slow 
since  a  breeding  colony  was  discovered 
al  Guadalupe  Island.  Mexico  in  1954. 

3.  The  restricted  breeding  area  and 
overall  distribution  increases  the 
vulnerability  of  Guadalupe  fur  seals  to 
human  disturbance  through  direct  or 
indirect  intrusion  into  these  areas. 
Disruption  of  normal  activities  at  both 
breeding  and  hauling  out  areas  could 
adversely  affect  population  growth. 

4.  A.  townsendi  is  listed  on  Appendix 
I  of  the  Convention  on  International 
Trade  in  Endangered  Species  (CITES). 
Such  listed  species  are  considered  by 
CITES  to  be  threatened  with  extinction: 
trade  in  the  species  or  its  products  for 
commercial  purposes  is  banned  by 
Convention  members. 

5.  The  lUCN  Red  Data  Book  lists  A. 
tdwnsondi  as  vulnerable. 

6.  A.  townsendi  was  listed  pursuant  to 
the  Endangered  Species  ftotection  Act 
of  1966  as  threatened  with  extinction. 
The  omission  of  this  species  from  a 
revi.s€;d  list  published  in  1970  (and 
subsequent  lists)  was  without 
explanation. 

The  petition  was  reviewed  by  NMFS 
marine  mammal  bi»logist8  and 
managers  as  well  as  other  personnel 
having  knowledge  and  expertise 
concerning  the  Guadalupe  fur  seal. 
Based  on  these  reviews,  the  Assistant 
Administrator  for  Fisheries  N.MFS. 
determined  that  the  petit. or  presented 


substantial  information  indicating  that 
the  petitioned  listing  of  i4.  townsendi 
may  be  warranted.  As  required  by  the 
ESA  and  its  regulations  at  50-CFR  Part 
424.  the  NMFS  conducted  a  review  of 
the  species  status  to  determine  whether 
or  not  it  should  be  listed  under  the  ESA 
(49  FR  4804:  February  8, 1984). 
Information  and  comments  received  in 
response  to  the  Federal  Register  Notice 
were  considered  in  developing  the 
status  review. 

Summary  of  Status  Review 

The  Guadalupe  fur  seal  was  first 
described  by  Merriam  (1897)  from  skulls 
collected  on  Guadalupe  Island  by  C.H. 
Townsend.  Disputes  over  the  taxonomic 
status  of  the  species  were  largely 
resolved  by  Repenning  et  al.  (1971). 
Most  investigators  now  accept  the 
Guadalupe  fur  seal  as  a  distinct  species. 
Arctocephalus  townsendi.  the  only 
member  of  the  genus  to  reside  in  the 
northern  hemisphere  (King,  1983). 

The  Guadalupe  fur  seal  is  a  small  to 
medium  sized  (50-160  kg.)  otariid 
(Fleischer.  1978).  A.  townsendi  relies  on 
a  thick  layer  of  fur  for  insulation  from 
the  cold  surrounding  marine , 
environment:  any  soiling  of  the  pelage 
layer  is  likely  to  result  in  physiological 
stress.  Guadalupe  fur  seals  come  ashore 
to  pup  and  breed  during  May-August:  a 
single  pup  is  produced  per  female. 
Virtually  nothing  is  known  about 
natality  and  mortality  rates,  food  and 
feeding  distribution,  or  genetics. 

The  distribution  of  Guadalupe  fur 
seals  prior  to  their  exploitation  is  not 
well  known.  However,  based  on 
analyses  of  skeletal  material  exhumed 
from  coastal  middens  of  native 
Americans  and  sketchy  accounts  from 
early  California  explorers  and  sealers, 
the  species  may  have  ranged 
approximately  from  18°N  (Revillagigedo 
Islands — located  about  300  miles  south 
of  Baja  California.  Mexico)  to  37°N 
(Monterey  Bay,  CA).  Breeding  likely 
occurred  in  the  California  Channel 
Islands  from  San  Miguel  Island  (Walker 
and  Craig.  1978:  Lyon.  1937)  south  to 
Guadalupe,  the  San  Benitos  and  Cedros 
Islands,  and  perhaps  as  far  south  as 
Socorro  Island  (one  of  the  Revillagigedo 
Islands).  Although  some  have 
speculated  that  A.  townsendi  formerly 
occurred  with  abundance  as  far  north  as 
the  Farallon  Islands.  CA  (38°N).  the 
evidence  examined  to  date  does  not 
support  this  hypothesis. 

Guadalupe  fur  seals  are  known  to 
breed  currently  only  on  the  eastern 
shore  of  Guadalupe  Island  (Peterson  et 
al..  1968;  Fleischer.  1978;  Pierson,  1978). 
A  few  non-bri,eding  individuals  have 
been  observed  hauled  out  at  Pt.  Bennett, 
San  Miguel  Island  each  year  since  1969 


during  the  breeding  season;  other 
individuals  have  been  reported  from  San 
Nicolas  and  San  Clemente  Islands  and  a 
few  widely  scattered  pelagic  locations. 
Estimates  of  pre-exploitation  population 
size  range  from  20,000  (Fleischer,  1978) 
to  200,000  animals  (Hubbs,  1979).  As  the 
literature  is  grossly  inadequate  with 
regard  to  pre-exploitation  levels,  a 
sound  estimate  of  the  pre-exploitation 
population  size  cannot  be  made. 
However,  it  is  likely  that  at  the 
minimum  the  pre-exploitation 
population  included  at  least  30,000  fur 
seals,  based  both  on  the  size  of  the 
assumed  habitat  (accommodating  20.000 
at  Guadalupe  Island  and  10,000 
elsewhere)  and  on  the  large  numbers 
reported  to  be  taken  by  19th  century 
sealing  vessels. 

During  the  early  to  mid-19th  century, 
the  islands  off  California  and  Mexico 
were  visited  frequently  by  fur  sealers  of 
various  nationalities.  The  commercial 
hunting  of  the  Guadalupe  fur  seal  ended 
with  its  presumed  extinction,  even 
before  it  was  scientifically  described  in 
1897.  The  species  was  presumed  extinct 
until  1926  when  a  small  group  was  found 
and  two  individuals  were  collected  from 
Guadalupe  Island  and  delivered  to  the 
San  Diego  Zoo  in  1928  (Townsend.  1928). 
It  was  again  presumed  extinct  after  the 
collector  reportedly  returned  to  the 
island  and  exterminated  the  remaining 
animals.  The  discovery  of  an  adult  male 
on  San  Nicolas  Island  in  1949 
(Bartholomew,  1950)  prompted  several 
searches,  resulting  in  the  discovery  of  a 
herd  of  14  animals  on  Guadalupe  Island 
in  1954  (Hubbs,  1956  a,  b).  Since  that 
time,  sporadic  expeditions  have  been 
made  to  census  the  population.  Although 
there  are  considerable  limitations 
associated  with  the  survey  techniques 
employed  throughout  recent  years,  the 
data  indicate  that  the  population  is 
growing.  Fleischer  (1978)  counted  1.073 
animals  at  Guadalupe  Island  in  1977.  A 
thorough  foot  census  of  the  east  side  of 
Guadalupe  Island  conducted  jointly  by 
Mexican  and  U.S.  scientists  counted 
1,597  A.  townsendi  in  early  August  1984. 
There  is  no  indication  that  A.  townsendi 
occurs  in  any  abundance  throughout  the 
remainder  of  its  historic  range. 
Therefore,  the  1984  count  of  about  1,600 
animals  is  the  best  available  scientific 
data  and  can  be  used  as  a  valid  estimate 
of  the  current  minimum  population  size. 

Additional  detailed  information  may 
be  obtained  from  the  petition  (CEE/SRF. 
1983).  the  NMFS  Status  Review 
(Seagars.  1984).  and  other  references 
cited  at  the  end  of  this  document. 
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Listing  Procedures 

Section  4(a)  of  the  ES.'\  provisos  Ihiil 
the  Secretary  of  the  Interior  or 
Commerce,  depending  upon  the  species 
involved,  shall,  by  regulation,  determine 
if  any  species  is  endangered  or 
threatened  based  upon  any  one  or  a 
combination  of  the  following  factors:  (1) 
Present  or  threatened  destruction, 
modirication.  or  curtailment  of  its 
habitat  or  range:  (2)  overutilization  for 
rommercial.  recreational,  scientific  or 
educational  purposes:  (3)  disease  or 
preddtion:  (4)  inadequacy  of  existing 
regulatory  mechanisms:  (5)  or  other 
natural  or  manmade  factors  affecting  its 
continued  existence.  Section  4(b)  of  the 
F.SA  requires  that  such  determinations 
lire  to  be  made  "solely  on  the  basis  of 
the  best  scientific  and  comuiercial  data 
available"  and  must  take  into  account 
any  efforts  being  made  to  protect  the 
species  under  consideration.  The  factors 
and  their  relation  to  .4.  townsendi  are 
discussed  below. 

(1)  Th*^  present  or  threa trued 
ilcstruction.  modi''ication  or  ciirtc.ilment 
of  the  species  habitat  or  range.  Mabitat 
loss  has  not  been  the  primary  factor 
causing  the  reduced  abundance  of  this 
species.  However,  actions  that  have 
been  proposed  within  the  species'  range 
have  the  potential  to  modify  or  curtail 
portions  of  the  habitat  or  range. 
Offshore  oil  and  gas  development 
activities  are  intensifying  in  cer  tral  and 
southern  California  wafers.  Oil  spills 
could  affect  individual  fur  seals  m  their 
pelagic  habitat  or  on  haulout  areas  at 
San  Miguel  and  San  .Nicolas  Islands.  As 
fur  seals  rely  on  their  thick  pelage  for 
insulation  from  the  cold  marine 
environment,  contact  with  oil  either  at 
sea  or  on  a  haulout  could  adversely 
affect  individual  fur  seals.  Although  the 
habitat  in  the  Channel  Islands  area  has 
a  history  of  low  level,  chronic 
occurrence  of  oil  from  natural  seeps  in 
the  vicinity,  larger  scale,  or  catastrophic 
oil  spill  events  are  not  a  typical 
component  ef  the  habitat. 

The  US.  .Air  Forces  Space  Shuttle 
Program  proposes  to  launch  and  return 
vehicles  o\er  the  northern  ('hannel 
Islands  durnig  the  1980s  and  IrtOCs. 
Over  the  ten  year  life  of  the  program,  a 
maximum  of  7  launches  are  predicted  to 
cause  high  intensity  sonic  booms  over 
the  northern  Channel  Islands.  San 
Miguel  Island  in  particular.  The  effects 
of  these  sonic  booms  are  unknown  at 
the  present  time.  High  inl(;nsity  sonic 
booms  are  not  a  normal  component  of 
the  habitat.  Sonic  booms  of  a  lesser 
miensity  may  impact  the  island.s  from 
approximately  73  other  launches  and  all 
returns.  Any  of  these  sonic  booms  could 


cause  short-term  disturbance  to  any 
individuals  present. 

These  activities,  particularly  those 
with  a  potential  for  oil  spills  or  high- 
intensity  sonic  booms,  may  adversely 
affect  Guadalupe  fur  seals  off  Southern 
California.  However,  they  are  not  likely 
to  pose  a  threat  to  the  continued 
existence  of  the  population  breeding  on 
Guadalupe  Island. 

(2)  Overutilization  for  coinmeri  iai. 
stientific.  and  educational  purposes. 
The  orignial  population  size  probably 
included  at  least  30.(XX}  individuals. 
Commercial  hunting  for  the  fur  of  this 
species  resulted  in  overutilization  and 
its  nearly  complete  eradication  in  the 
mid  to  late  19th  centniy.  Archeologic 
and  historic  evidence  indicates  that  the 
species'  former  breeding  range  probably 
was  from  San  Miguel  Island.  California, 
to  Socorro  Island.  Baja  California.  Two 
specimens  were  collected  for  scientific 
and  educational  purposes  in  1928  when 
it  was  unlikely  that  the  population 
exceeded  60  individuals.  Shortly  after 
this  time,  all  known  remaining  animals 
reportedly  were  harvested  for  furs  sold 
in  Panama.  The  current  breeding 
distribution  is  likely  restricted  to  the 
eastern  shore  of  Guadalupe  Island,  this 
area  is  used  by  at  least  1.600  animals. 
The  long-term  population  growth  r.Ue 
most  likely  has  been  influenced  by  the 
repeated  reductions  in  numbers,  reduced 
genetic  variability,  or  other  unkiuuvn 
factors. 

(.T)  Disease  or  predation.  There  is  no 
information  concerning  disease  or 
predation  for  this  species. 

(4)  Inadequacy  of  existing  regulatory 
mechanisms.  Current  regulatory 
mechanisms  appear  to  be  providing 
adequate  protection  of  the  species 
within  areas  subject  to  Mexican  and 
U.S.  jurisdiction.  The  Guadalupe  fur  seal 
has  been  protected  under  the  provisions 
of  the  Marine  Mammal  Protection  Act 
(MMPA.  16  use.  1361)  since  December 
21. 1972.  It  is  also  listed  on  Appendix  I 
to  the  Convention  on  International 
Trade  in  Endangered  Species  of  Fauna 
and  Flora  (CITES)  which  prohibits  trade 
for  commercial  purposes  between 
signatory  parties  to  the  Convention. 
Although  Mexico  is  not  a  party  to  the 
Convention,  these  prohibitions  apply  to 
trade  with  signatory  nations.  Listing  of 
the  Guadalupe  fur  seal  pursuant  to  the 
ESA  would  provide  it  with  additional 
protection  through  the  section  7 
consultation  process. 

(5)  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
recent  levels  of  human  activities  around 
Guadalupe  Island  have  not  prevented 
the  continued  increase  in  the  pf>pulation. 
and  there  is  no  evidence  that  human 


activities  are  increasing  to  levels  that 
will  halt  the  populations  growth  or 
threaten  its  continued  existence. 
Howe\er.  a  potential  exists  for  the 
expansion  of  several  fisheries  into 
waters  adjacent  to  Guadalupe  Island  or 
the  (as  yet  unknown)  feeding  grounds  of 
,1.  imxn.'sendi.  'Ihis  could  result  in 
competition  for  food  resources  or  the 
iiicidental  taking  of  seals. 

Discussion 

Listing  decision 

.■\n  endangered  species  is  any  species 
that  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  r.inge:  a  threatened  species  is  any 
spec:ies  that  is  likely  to  become  an 
endangered  species  within  the 
foieseeable  future.  The  F.SA  requires 
that  a  determination  to  list  a  species  as 
endangered  or  threatened  be  made 
solely  on  the  basis  of  the  best  available 
scientific  and  commercial  information 
concerning  that  species  relative  to  the 
criteria  review-.'d  above.  Of  these,  a 
decision  to  list  .1.  loivnsendi.  is  best 
supported  by  evidence  presented 
according  to  criterion  (2) — 
"ovenitilization  for  commercial .  . 
purposes."  However,  the  species  is  not 
currently  being  taken  for  commercial 
purposes  and  is  protected  from  such 
taking  by  both  Mexican  and  U.S.  law. 
Therefore,  given  the  apparent 
persistence  of  the  species  over  the  past 
40  years  and  continued  growth  of  the 
population,  the  NMFS  does  not  find  that 
the  species  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range.  However,  despite  the 
shortcomings  uf  the  available  scientific 
data  base,  it  is  apparent  that  the 
population  was  reduced  to  and  remains 
at  a  level  where  the  species  is  likely  to 
become  an  endangered  species  within 
the  foreseeable  future  throughout  all  or 
a  significant  portion  of  its  range.  Thus 
the  NMI'S  considers  that  listing  Ihis 
species  as  "threatened"  under  the 
provisions  of  the  ES.A  is  appropriate. 

Therefore,  the  NMFS  proposes  to  list 
.1.  townsendi.  as  a  threatened  spec  ies 
under  the  ESA.  The  list  of  threatened 
species  under  the  jurisdiction  of  the 
NMFS.  Oepartment  of  Commerce,  is 
contained  in  50  CFR  227.4.  If  a  final 
determination  that  A.  townsendi  is  a 
threatened  species  is  made,  the  NMFS 
will  inform  the  Department  of  the 
Interior,  which  will  add  the  species  to 
the  U.S.  "List  of  Endangered  and 
rhieatened  Wildlife  "  (50  CFR  Part  17) 
as  required  bv  section  4(a)(2)  of  the 
ESA 


l)('listin}>  Criteria 

The  Rdul  of  the  FSA  is  to  provide  for 
the  recovery  of  listed  populations  to  a 
point  at  which  the  protectivi:  measures 
of  the  FSA  are  no  longer  necessary.  A 
species  may  be  delisted  on  the  basis  of 
recovery  if.  after  a  review  of  the  species 
status,  it  is  determined  that  the  species 
is  neither  endangered  nor  threatened  (."iO 
CFR  424.11(d)).  Recovery  of  a  listed 
population  is  judged  relative  to  the 
general  listing  criteria  (50  CFR  424.n(c)). 
For  example,  a  population  that  was 
.  listed  because  of  habitat  degradation 
could  be  delisted  when  the  habitat  is 
restored  and  the  population  stabilized, 
ortt  population  that  was  listed  because 
of  overutilization  could  be  delisted 
when  the  use  is  curtailed  and  the 
population  returns  to  a  safe  level. 

The  general  criteria  (50  CFR  424.11(c)) 
are  vague,  as  they  are  designed  to  apply 
to  a  broad  range  of  species  and 
situations.  This  makes  evaluating  the 
recovery  of  a  species  difficult  and 
contributes  to  making  the  di^listing 
process  cumbersome.  Therefoi^c!.  the 
NMFS  is  proposing  specific  criteria  for 
the  Guadalupe  fur  seal  that  can  be 
evaluated  with  data  from  a  long  term 
monitoring  program.  Fach  of  the  criteria 
proposed  can  be  evaluated 
independently.  When  one  or  more  of  the 
criteria  is  attained,  the  NMFS  would 
initiate  a  status  revi(!w  to  determine 
whether  the  Guadalupe  furiseal  should 
be  il(-list(!d. 

I'he  specific  criteria  propiosed  are;  (1) 
Growth  to  a  population  size  of  30.000 
animals,  (2)  establishment  of  one  or 
more  additional  rookeries  within  the 
historical  range,  and  [?>)  growth  to  the 
level  at  which  maximum  not 
productivity  of  the  population  occurs. 
The  estimated  minimum  size  of  the  pre- 
I'xploitation  population  is  ;10.000  animals 
(Seagars.  1984).  The  NMFS  believes  this 
would  be  a  reasonable  indication  of 
recovery  from  the  effects  of  exploitation 
that  occurred  during  the  last  century. 

The  establishment  of  additional 
lireeding  colonies  within  the  historic 
range  provides  an  indic.ition  of 
recovery,  because  it  impliep  population 
growth.  Establishment  of  a 
grographically  isolated  brt^i-ding  site 
reduces  the  potential  for  adverse  affects 
(in  a  population  due  to  a  localized 
catastrophic  event  or  human 
interactions,  thereby  diminishing  the 
need  for  the  protective  measures  of  the 
FSA.  Therefore,  the  NMFS  proposes  to 
use  the  establishment  of  one  or  more 
additional  rookeries  wilhirt  the 
historical  breeding  range  a»;  a  (.ritcrinn 
lor  measuring  r(M:ov(!ry.      , 

The  maximum  net  productivity  U'vel 
IMNIM.)  is  as  d(  finitive-|ioirl  in  the 


dynamics  of  a  recovering  population. 
The  growth  rate  of  the  population  begins 
to  decrease  at  the  MNPL  as  density 
dependent  factors  begin  to  operate.  A 
qualitative  determination  that  a 
population  has  passed  the  point  at 
which  the  MNPL  occurs  can  be  made  by 
monitoring  the  rate  of  population  growth 
over  time.  A  population  above  its  MNPL 
is  resilient  and  can  respond  to 
reductions  (e.g.  from  an  incidental  take) 
by  increasing  productivity.  This 
resiliency  provides  some  protection  to 
the  population,  and  may  indicate  that 
the  protective  measures  of  the  ESA  are 
not  necessary.  Therefore,  NMFS 
proposes  to  establish  the  MNPL  of  the 
Guadalupe  fur  seal  population  as  a 
criterion  for  assessing  recovery.  If  the 
NMFS  long-term  population  monitoring 
program  indicates  that  the  population  is 
above  its  MNPL.  the  the  NMFS  will 
initiate  a  status  review. 

The  NMFS  thinks  that  establishing 
specific  criteria  for  assessing  the 
recovery  of  a  population  at  the  time  it  is 
listed  will  facilitate  monitoring  the 
recovery  of  the  population  and  make  the 
delisting  process,  if  warranted,  less 
cumbersome.  However,  meeting  one  or 
all  of  the  delisting  criteria  does  not 
mean  that  the  NMFS  will  propose 
delisting  the  species,  but  rather  that  the 
NMFS  will  conduct  a  status  review.  If. 
based  on  the  status  review,  the  NMFS 
determines  thai  the  species  is  neither 
threatened  nor  endangered,  then  it  will 
propose  to  delist  the  species. 

Critical  lluhitat 

Critical  habitat  is  defined  as  "the 
specific  areas  within  the  geographical 
area  occupied  by  the  species  ...  on 
which  are  found  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (11) 
which  may  require  special  management 
considerations  or  protection"  and 
"specific  areas  outside  the  geographical 
area  occupied  by  the  species  .  .  .  upon  a 
determination  .  .  .  that  such  areas  are 
essential  for  the  conservation  of  the 
species"  (16  U.S.C.  1532(5)(A)).  The  1982 
amendments  to  the  ESA  provide,  in 
section  4(a)(3).  that  the  Secretary  shall 
designate  critical  habitat,  to  the 
maximum  extent  prudent  and 
determinable,  concurrent  with  listing  a 
species  as  endangered  or  threatened. 
The  criteria  for  designating  critical 
habitat  are  set  forth  in  §  424.12  of  the 
regulations  which  implement  section  4 
of' the  ESA  (.50  CFR  Part  424:  49  FR 
3H!«X):  October  1. 1984).  Those 
regulations  slate  that  "Critical  Habitat 
shall  not  be  designated  within  foreign 
countries  or  in  other  areas  outside  of 
U.S.  jurisdiction"  (.50  CFR  424.12(h)). 


Guadalupe  fur  seals  are  known 
currently  to  breed  only  on  Guadalupe 
Island  in  Mexico.  Food  habits  have  not 
been  studied  and  foraging  habitat  has 
not  been  defined.  A  few  non-breeding 
individuals  have  been  observed  on  San 
Miguel  Island  each  year  since  1969 
during  the  breeding  season;  and, 
individuals  have  been  sighted 
sporadically  at  San  Nicolas  and  San 
Clemente  Islands  and  few  widely 
scattered  pelagic  locations.  However, 
these  areas  are  not  known  to  be  used  for 
activities  essential  to  the  conservation 
of  the  species  and  are  occupied  only  by 
a  very  small  number  of  non-breeding 
individuals. 

The  NMFS  finds  that  currently  the 
only  areas  that  meet  the  definition  for 
critical  habitat  are  outside  of  U.S. 
jurisiction.  Therefore,  no  critical  habitat 
designation  is  being  proposed.  If 
information  indicates  that  any  area 
within  the  U.S.  is  essential  to  the 
conservation  of  the  species  and  may 
require  special  management 
considerations  or  protection,  the  NMFS 
will  then  consider  a  critical  habitat 
designation.  For  example,  if  the  breeding 
habitat  in  Mexico  is  degraded  by 
environmental  change  or  an  increase  in 
human  activities,  if  A.  tonnsencJi  begins 
to  breed  or  pup  on  the  California 
Channel  Islands,  or  if  important  foraging 
habitat  is  identified,  then  the  NMFS  wil 
determine  if  critical  habitat  should  be 
designated. 

Research 

Under  the  authority  of  Section  108  of 
the  MMPA,  the  NMFS  has  informally 
cooperated  with  the  Government  of 
Mexico  in  marine  mammal  scientific 
research  programs  that  can  be  continued 
or  expanded.  A  cooperative  research 
program  with  the  Government  of  Mexico 
would  facilitate  research  into  various 
aspects  of  population  dynamics  and  life 
history  of  the  Guadalupe  fur  seal 
through  cooperation  in  funding, 
personnel,  and  shared  expertise.  This 
information  would  provide  a  sound 
basis  for  management  throughout  the 
species  range.  These  projects  may 
include:  A  review  of  historical  sealing 
records  (logbooks):  periodic  surveys 
designed  to  assess  the  population  status 
throughout  the  range  of  the  species  on  a 
consistently  repeatable  basis: 
description  of  natality  and  mortality 
rates:  identification  of  food  habits  and 
distribution  of  feeding  grounds: 
development  of  models  used  to  assess 
population  trends  and  status:  and  the 
monitoring  of  potential  actions  which 
could  adversely  affect  the  population — 
such  as  disturbance  of  fishery 
interactions. 
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Technical  Amendment 


Section  227.71  of  Subpart  D— 
Threatened  Marine  Reptiles  is  also 
proposed  to  be  amended  (o  clarify  that 
this  section  applies  only  to  threatened 
species  of  sea  turtles.  Section  227.71 
refers  to  all  threatened  species 
enumerated  in  S  227.4.  which  at  this  time 
includes  only  sea  turtles.  Therefore,  this 
is  not  a  substantive  change. 

Comments  Requested 

The  NMFS  is  soliciting  information 
and  comments  on  this  porposed  rule.  In 
mukinj;  a  final  determination  concerning 
the  listing  oiA.  towr.sendi,  the  NMFS 
will  take  into  account  the  data,  views. 
and  comments  received  during  the 
comment  period. 

Classirication 

The  NOAA  Directives  Manual  02-10 
(49  FR  29644-29657:  July  23. 1984) 
implementing  the  National 
Environmental  Policy  Act  (NEPA). 
citegorically  exclude  listing  actions 
under  section  4(a)  of  the  ESA  from  the 
environmental  assessment  and 
environmental  impact  statement 
requirements  of  NEPA. 

As  noted  in  the  Conference  report  on 
the  1982  amendment  to  the  ESA. 
economic  considerations  have  no 
relevance  to  determinations  regarding 
the  status  of  species.  Therefore,  the 
economic  analysis  requirements  of 
Executive  Order  12291.  the  Regulatory 
Flexibility  Act.  and  the  Paperwork 
Reduction  Act.  are  not  applicable  to  the 
listing  process. 
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Diitcd:  December  21.  1984. 
Carmen  Blondin,  > 

Deputy  Assistant  Administrator  for  Fishery 
Resource  Management. 

For  the  reasons  set  out  in  the 
preamble.  Part  227  of  Title  50  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  227— THREATENED  FISH  AND 
WILDLIFE 

1.  The  authority  citation  to  Part  227 
reads  as  follows: 

Authority:  16  U.S.C.  1531  el  soq 

2.  Section  227.4  of  Subpart  A  is 
amended  by  adding  a  new  paragraph  (d) 
to  read  as  follows: 

§  227.4    Enumeration  of  threatened 

species. 


(d)  Guadalupe  fur  seal  [Arctocephalus 
toivnsendij. 

3.  A  new  Subpart  B  is  added  to  read 
as  follows: 

Subpart  B — Threatened  Marine 
Mammals 

§  227. 1 1    Guadslup*  fur  seal. 

(a)  Prubibitions.  The  prohibitions  of 
Section  9  of  the  Act  (16  U.S.C.  1538) 
relating  to  endangered  species  shall 
apply  to  the  Guadalupe  fur  seal  except 
as  provided  in  %  227.11(b). 

(h)  Exceptions.  (1)  The  Assistant 
Administrator  may  issue  permits 
authorizing  activities  which  would 
otherwise  be  prohibited  under 
§  227.11(a)  in  accordance  with  and 
subject  to  the  provisions  of  Part  222 
Subpart  C— Endangered  Fish  or  Wildlife 
Permits. 

(2)  Any  Federal.  State  or  local 
government  official,  employee,  or 
designated  agent  may.  in  the  course  of 
official  duties,  take  a  Guadalupe  fur  seal 
without  a  permit  if  such  taking: 

(i)  Is  accomplished  in  a  humane 
manner 

(ii)  Is  for  the  protection  or  welfare  of 
the  animal,  is  for  the  protection  of  the 
public  health  or  welfare,  or  is  for  the 
salvage  or  disposal  of  a  dead  specimcm: 

(iii)  Includes  steps  designed  to  insure 
the  return  of  the  animal  to  its  natural 
habitat,  if  feasible;  and 

(iv)  Is  reported  within  30  days  to  the 
Regional  Director,  Southwest  Region. 
National  Marine  Fisheries  Service.  300 
S.  Ferry  Street,  Terminal  Island.  CA 
9«ir31. 

(3)  Any  ynimal  or  specimen  taken 
under  paragraph  (2)  of  this  section  may 
only  be  retained,  disposed  of.  or 
salvaged  in  accordance  with  directions 
from  the  Regional  Director. 

4.  Section  227.71  of  Subpart  D  is 
amended  by  revising  the  first  sentence 
to  road  as  follows: 

§  227.71     Prohibitions. 

Except  as  provided  in  §  227.72.  it  is 
unlawful  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
commit,  to  attempt  to  commit,  to  solicit 
another  to  commit  or  to  cause  to  be 
committed  in  any  of  the  following  acts 
with  respect  to  any  species  of 
threatened  marinejeptile  enumerated  in 
I  227.4: 

•  *  •  •  • 

|FR  Doc.  85-55  Filed  1-2-85;  8:45  am) 
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Notices 


This   section   of  the  FEDERAL   REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that,  are  applicative  to  the 
public.  Notices  of  hearings  and 
investigations,   committee   meetings,   agency 
decisions  and  rulings,  delegations  of 
authority,   filing  of  petitions  and 
applications  and  agency   statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Section  22  Import  Fees:  Determination 
of  Quarterty  Import  Fees  on  Sugar 

agency:  Office  of  the  Secretary.  USDA. 

action:  Notice. 

1 

summary:  Headnote  4[c)  of  Part  3  of  the 
Appendix  to  the  Tariff  Schedules  of  the 
United  States  (TSUS)  requires  the 
Secretary  of  Agriculture  to  determine  on 
a  quarterly  basis  the  amount  of  the  fees 
which  shall  be  imposed  on  imports  of 
raw  and  refined  sugar  (TSUS  items 
956.05,  956.15,  and  957.15)  under  the 
authority  of  section  22  of  the 
Agricultural  Adjustment  Act  of  1933.  as 
amended.  This  notice  announces  those 
determinations  for  the  first  ciilcndar 
quarter  of  1985. 

EFFECTIVE  DATE:  January  1.  1985. 
FOR  FURTHER  INFORMATION  CONTACT. 
Robert  G.  Harper.  Foreign  Agricultural 
Service.  Department  of  Agriculture. 
Washington.  D.C.  20250  (202-382-9061). 
SUPPLEMENTARY  INFORMATION:  By 
Presidential  Proclamation  No.  5164. 
dated  March  19. 1984,  Headnote  4  of 
Part  3  of  the  Appendix  to  the  TSUS  was 
amended  to  provide  that  quarterly 
adjusted  fees  shall  be  imposed  on 
imports  of  raw  and  refined  sugar  (TSUS 
items  956.05,  956.15,  and  957.15). 
Paragraph  (c)(ii)  of  Headnote  4  provides 
that  the  quarterly  adjusted  fee  for  item 
956.15  shall  be  the  amount  by  which  the 
average  of  the  adjusted  daily  spot 
(domestic)  price  quotations  for  raw 
sugar  for  the  20  consecutive  market  days 
immediately  preceding  the  20fh  day  of 
the  month  preceding  the  calendar 
quarter  during  which  the  fee  shall  be 
applicable  (as  reported  by  the  New  York 
Coffee,  Sugar,  and  Cocoa  Exchange), 
expressed  in  United  Stales  cents  per 
pound,  in  bulk,  is  less  than  the  market 
stabilization  price.  The  market 
stabilization  price  for  the  first  calendar 
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quarter  of  1985  fs  21.57  cents  per  pound. 
However,  whenever  the  average  of  the 
daily  spot  price  quotations  for  10 
consecutive  market  days  within  any 
calendar  quarter  (1)  Exceeds  the  market 
stabilization  price  by  more  than  one 
cent,  the  fee  then  in  effect  shall  be 
decreased  by  one  cent;  or  (2)  is  less  than 
the  market  stabilization  price  by  more 
than  one  cent,  the  fee  then  in  effect  shall 
be  increased  by  one  cent.  Paragraph 
(c)(i)  of  Headnote  4  further  provides  that 
the  quarterly  adjusted  fee  for  items 
956.05'and  957.15  shall  be  the  amount  of 
the  fee  for  item  956.15  plus  one  cent. 

The  average  of  the  adjusted  daily  spot 
(domestic)  price  quotations  for  raw 
sugar  for  the  applicable  period  prior  to 
the  first  calendar  quarter  of  1985  has 
been  calculated  to  be  21.2825  cents  per 
pound.  This  results  in  a  fee  of  0.2875 
cent  per  pound  for  item  956.15.  since  the 
adjusted  average  spot  price  is  less  than 
21.57  cents.  Accordingly,  the  fee  for 
items  956.05  and  957.15  for  the  first 
calendar  quarter  of  1985  is  1.2875  cents 
per  pound. 

Headnote  4(c)  requires  the  Secretary 
of  Agriculture  to  determine  and 
announce  the  amount  of  the  quarterly 
fees  no  later  than  the  25th  day  of  the 
month  preceding  the  calendar  quarter 
during  which  the  fees  shall  be 
applicable.  The  Secretary  is  also 
required  to  certify  the  amounts  of  such 
fees  to  the  Commissioner  of  Customs 
and  file  notice  thereof  with  the  Federal 
Register  prior  to  the  beginning  of  the 
calendar  quarter  during  which  the  fees 
shall  be  applicable.  This  notice  is 
therefore  being  issued  in  order  to 
comply  with  the  requirements  of 
Headnote  4(c). 

Notice 

Notice  is  hereby  given  that,  iri 
accordance  with  the  requirements  of 
Headnote  4(c)  of  Part  3  of  the  appendix 
to  the  Tariff  Schedules  of  the  United 
States,  it  is  determined  that  the 
quarterly  adjusted  fees  for  raw  and 
refined  sugar  (TSUS  items  956.05.  956.15. 
and  957.15)  for  the  first  calendar  quarter 
of  1985  shall  be  as  follows: 


Item*                                           Fee 

956  5      

1.2875  certs  per  *. 

856  15 - 

957  15                                

0.2875  cent  pef  » 
1  2875  cents  per  lb. 

The  amounts  of  such  fees  have  been 
certified  to  the  Commissioner  of 


Customs  in  accordance  with  paragraph 
(c)(v)  of  Headnote  4. 

Signed  at  Washington.  D.C.  on  December 
27. 1984. 

|ohn  B.  Crowell,  Jr., 
Acting  Secretary  of  Agriculture. 
|FR  Doc.  84-34011  Filed  12-28-84: 1:34  pml 
BILUNG  CODE  3410-1(Mi 


Forest  Service 

Nezperce  National  Forest  Grazing 
Advisory  Board;  Meeting 

The  Nezperce  National  Forest  Grazing 
Advisory  Board  will  meet  at  10  a.m.. 
January  29. 1985.  at  the  Elks  Lodge  in 
Grangeville.  Idaho. 

The  purpose  of  the  meeting  is  to 
discuss  range  betterment  funds  and 
review  allotment  management  plans. 

The  meeting  is  open  to  the  public. 
Comments  and  discussion  from  the 
public  may  be  introduced  after  agenda 
items  have  been  covered. 
Tom  Kovalicky, 
Forest  Supervisor. 
December  21. 1984. 
|KR  Doc.  85-117  Filed  1-2-85:  8:45  am) 

BILLING  0006  3410-11-N 


Lewis  and  Clark  National  Forest 
Grazing  Advisory  Board;  Meeting 

The  winter  meeting  of  the  Lewis  and 
Clark  National  Forest  Grazing  Advisory 
Board  is  scheduled  for  10  00  a.m. 
Tuesday,  January  22, 1985  at  the 
Sheraton.  400  10th  Ave.  So..  Great  Falls. 
MT.  in  the  Board  Room.  The  meeting 
will  start  with  a  review  of  the  revised 
proposed  Forest  Plan  for  the  Lewis  and 
Clark  National  Forest,  and  a  slide 
program  on  improving  range  with 
prescribed  fire.  A  no  host  luncheon  will 
follow  at  11:30  a.m.  The  business 
meeting  will  follow  the  luncheon. 

The  purpose  of  the  business  meeting 
is  to  review  the  Lewis  and  Clark 
National  Forest's  range  management 
program  for  fiscal  year  1985  and  to  make 
recommendations  to  the  Forest 
Supervisor.  The  Forest's  proposal  to 
reevaluate  the  noxious  weed  program 
for  1985  will  be  discussed  at  the 
meeting.  Discussion  will  also  be  held  on 
other  topics  of  interest  to  the  Board. 

The  meeting  will  be  open  to  the 
public.  Persons  who  wish  to  attend 
should  notify  George  P.  Raths.  Chairman 
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of  the  Board.  P.O.  Box  478.  Roundup. 
Montana  59072.  Phone  323-1084.  or 
Wayne  Phillips.  Acting  Secretary.  Lewis 
and  Clark  National  Forest.  Box  871. 
Great  Falls.  Montana  59403.  phone  406- 
727-0901.  Written  statements  may  he 
filed  with  Board  before  or  after  the 
meeting. 

Dated.  December  20. 15W4. 
Williwii  K.  Duryee. 

Acting  Forest  Supervisor.  I^tvis  and  Clark 
National  Forest. 

(FR  Doc.  85-113  Filed  1-2-85:  &45  amj 
■LUNG  COM  S419-11-H 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

IOrd«rNo.283| 

Resolution  and  Order  Approving  ttie 
Application  of  ttte  Midlothian  Trade 
Zone  Corporation  for  a  Foreign-Trade 
Zone  in  Ellis  County,  Texas; 
Proceedings  of  ttie  Foreign-Trade 
Zones  Board,  Washington.  O.C. 

Resolution  and  Order 

Pursuant  to  the  authority  grjinlcd  in 
the  Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  USC  81a-81u).  the 
Foreign-Trade  Zones  Board  has  adopted 
the  following  Resolution  and  Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  applii.alliin  of 
the  Midlothian  Trade  Zone  Corporiition.  a 
Texas  non-profit  corporation  associated  with 
the  City  of  Midlothian  and  the  Chamber  of 
Commerce,  filed  with  the  Foreign-1  r;ide 
Zones  Board  (the  Board!  on  May  7.  IWM. 
requesting  a  grant  of  authority  for 
establishing,  operating,  and  maintaining  a 
general-purpose  foreign-trade  zone  in  F.llis 
County.  Texas,  adjacent  to  the  Dallas/Ft. 
Wttrth  Customs  port  of  entry,  the  Board, 
finding  that  the  requirements  of  the  Foreign- 
Trade  Zones  .Act.  as  amended,  and  the 
Board's  regulations  are  satisfied,  and  that  the 
proposal  is  in  the  public  interest,  approves 
the  application. 

As  the  proposal  involves  open  space  on 
which  buildings  may  be  constructed  by 
parties  other  than  the  grantee,  this  approval 
includes  authority  to  the  grantee  to  permit  the 
erection  of  such  buildings,  pursuant  to 
Section  400.815  of  the  Board's  regulations,  as 
are  necessary  to  carry  out  the  zone  proposal, 
providing  that  prior  to  its  granting  such 
permission  it  shall  have  the  concurrences  of 
the  local  District  Director  of  Customs,  the 
VS.  Army  District  Engineer,  when 
appropriate,  and  the  Board's  F.xec  iilive 
Secretary.  Further,  the  grantee  shall  notify 
the  Board's  Executive  Secretary  for  approval 
prior  to  'he  commencement  of  any 
manufacturing  operation  within  thi-  zone.  The 
Secretary  of  Commerce,  as  Chairman  and 
Executive  Officer  of  the  Board,  is  herebv 


authorized  to  issue  a  grant  of  authority  and 
apprtipriate  Board  Order. 

Grant 

T(i  Efttahlish.  Operate,  and  Muintuin  u 
ForeifiiiTrade  Zone  in  Ellis  County. 
Texas.  Adjacent  to  the  Dallas  Ft.  Worth 
Customs  Port  of  Entry 

Whereas,  by  an  Act  of  Congress 
approved  )une  18. 1934.  an  Act  "To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes."  as 
amended  (19  I'SC  81a-61u)  (the  Act),  the 
Foreign-Trade  Zones  Board  (the  Board) 
is  authorized  and  empowered  to  grant  to 
corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States: 

Whereas,  the  Midlothian  Trade  Zone 
Corporation  (the  Grantee),  a  Texas  non- 
profit corporation  associated  with  the 
City  of  Midlothian  and  the  Midlothian 
Chamber  of  Commerce,  has  made 
application  (filed  May  7.  1984.  Docket 
No.  2.V**.  49  FR  20747)  in  due  and 
proper  form  to  the  Board.  re(|iiesting  the 
establishment,  operation,  and 
mainte^ance  of  a  foreign-trade  zone  in 
Ellis  County.  Texas,  adjacent  to  the 
Dallas/F"t.  Worth  Customs  port  of  entry: 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard:  antl. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Boards 
regulations  (l.S  CFR  Part  4(K))  are 
satisfied: 

Now.  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating,  and  maintainin" 
a  foreign-trade  zone,  designated  on  the 
records  of  the  Board  as  Zone  .No.  113  at 
the  location  mentioned  above  and  more 
particularly  described  on  the  maps  and 
drawings  accompanying  the  application 
in  Exhiliits  IX  and  X.  subject  to  the 
pro\  isions.  conditions,  and  reslrictiims 
of  the  Act  and  the  regulations  issued 
thereunder,  to  the  same  extent  as  though 
the  same  were  fully  set  forth  herein,  and 
also  to  the  following  express  conditions 
and  limitations: 

Activation  of  the  foreign-trade  zone 
shall  be  commenced  by  the  Grantee 
within  a  reasonable  time  from  the  dale 
of  issuance  of  the  grant,  and  prior 
thereto  the  Grantee  shall  obtain  all 
necessary  permits  from  Federal.  State, 
and  municipal  authorities. 

The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
unrestricted  access  to  and  throu);;hout 


the  foreign-trade  zone  site  in  the 
performance  of  their  official  duties. 

The  Grantee  shall  notify  the  Executive 
Secretar>'  of  the  Board  for  approval  prior 
to  the  commencement  of  any 
manufacturing  operations  within  the 
zone. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenanc*- 
of  said  zone,  and  in  no  event  shall  th? 
United  Slates  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  Uislrict 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitabh* 
facilities. 

In  witness  whereof,  the  Foreign- Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
at  Washington.  D.C.  this  21st  day  of 
December.  ^9M  pursuant  to  Order  of  the 
Board. 

r(ire'f;n  Trade  Zones  R<>ard. 

Malcolm  Baldrige. 

Chairwan  and  F\i'(  utive  Officer. 

Attest: 
|ohn  |.  Da  Ponle.  |r.. 
E\  I'C  ii'i\  r  Si  t  rrliir\ 
|FR  Doc.  8.S-1()P  Filed  1-2-85:  8:45  amj 

BILLING  COOC  3510-OS-M 


International  Trade  Administration 
IC-351-4061 

Extension  of  the  Deadline  for  a 
Preliminary  Countervailing  Duty 
Determination;  Certain  Agricultural 
Tillage  Tools  From  Brazil 

AGENCY:  Import  Administration. 
Intornational  Trade  Admininstration. 
Commerce. 
action:  Notice. 

summary:  The  Department  of 
Co.Timerce  is  extending  the  deadline  for 
its  preliminary  determination  in  the 
countervailing  duty  investigation  of 
certain  agricultural  tools  from  Brazil  in 
ord(;r  to  investigate  upstream  subsidies 
provided  to  agricultural  tillage  tool 
producers  in  Brazil  through  subsidies  to 
the  Biiizilian  steel  industry.  On 
December  14.  1984.  petitioners  presented 
information  which  establishes  a 
reasonable;  basis  to  believe  or  "suspect 
that  an  upstream  subsidy  is  being  paid 
or  bestowed  on  the  products  under 
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investigation.  Under  section  703(h)  of 
the  Tariff  Act  of  1930,  as  amended  by 
the  Trade  and  Tariff  Act  of  1984  (the 
Act),  we  may  extend  the  deadhne  for  a 
preliminary  determination  to  250  days 
after  the  filing  of  a  petition  whenever 
there  is  a  reasonable  basis  to  believe  or 
suspect  that  an  upstream  subsidy  is  paid 
or  bestowed  and  additional  time  is 
required  to  investigate  the  upstream 
allegation.  The  Department  concludes 
thdt  such  additional  time  is  required  and 
will  make  its  preliminary  determination 
by  June  4, 1985. 

EFFECTIVE  DATE:  January  3, 1985. 
FOR  FURTNCR  INFORMATION  CONTACT: 
Laurel  LaCivita  or  Vincent  Kane,  Office 
of  Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW.. 
Washington,  DC.  20230. Telephone: 
(202)  377-3530  (I,aCivita)  or  (202)  377- 
5414  (Kane). 
SUPPLEMENTARY  INFORMATION: 

Case  History 

On  September  28. 1984.  we  received  a 
petition  filed  by  Ingersoll  Products 
Corporation.  Empire  Plow  Company. 
Inc.,  and  Nichols  Tillage  Tools,  Inc.. 
three  major  domestic  agricultural  tillage 
producers  which  comprise  the  U.S. 
domestic  industry.  In  compliance  with 
the  filing  requirements  of  S  355.26  of  our 
regulations  (19  CFR  355.26),  the  petition 
alleged  that  manufacturers,  producers, 
ur  exporters  in  Brazil  of  certain 
agricultural  tillage  tools  directly  or 
indirectly  receive  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  Act,  and  that  these 
imports  materially  injure  of  threaten 
material  injury  to  a  U.S.  industry. 

We  found  that  the  petition  contained 
sufficient  grounds  on  which  to  initiate  a 
countervailing  duty  investigation,  and 
on  October  18, 1984,  we  initiated  such 
an  investigation  (49  FR  42971).  We 
stated  that  we  expected  to  issue  a 
preliminary  determination  by  December 
22,  1984. 

Since  Brazil  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act  an  injury 
determination  is  required  for  this 
investigation.  Therefore,  we  notified  the 
ITC  of  our  initiation.  On  November  13, 
1984.  the  ITC  preliminarily  determined 
that  there  is  a  reasonable  indication  that 
these  imports  threaten  material  injury  to 
a  U.S.  industry  (49  FR  4>'j935). 

We  presented  a  questlonnair 
concerning  the  allegations  to  the 
government  of  Brazil  in  Washington, 
D.C.  on  October  28, 1984.  On  December  • 
6, 1984,  we  received  a  response  to  that 
questionnaire. 


Upstream  Subsidy  Allegation 

In  the  petition,  petitioners  alleged  that 
Brazilian  producers,  manufacturers  and 
exporters  of  certain  agricultural  tillage 
tools  receive  an  "upstream  subsidy" 
through  the  purchase  of  subsidized 
inputs  of  carbon  steel  plate,  sheet,  strip 
and  bar.  In  our  notice  of  intitation.  we 
stated  that  the  upstream  subsidy 
allegation  was  insufficient  to  initiate  an 
investigation  because  it  neither  alleged 
nor  provided  any  evidence  that  the 
Brazilian  manufacturers  of  certain 
agricultural  tillage  tools  were  related  to 
Brazilian  producers  of  carbon  steel  or 
that  transactions  between  these  parties 
were  conducted  on  other  than  an  arm's- 
length  basis. 

On  November  7, 1984.  petitioners 
requested  the  Department  to  re-examine 
the  upstream  subsidy  allegation  in  light 
of  the  provisions  of  the  Trade  and  Tariff 
Act  of  1984.  enacted  on  October  30. 
1964. 

On  December  5, 1984.  the  Department 
requested  that  petitioners  provide 
further  information  to  support  their 
allegation.  Petitioners  responded  on 
December  14, 1984.  In  consideration  of 
the  information  received,  we  determine 
that  there  are  reasonable  grounds  to 
believe  or  suspect  that  an  upstream 
subsidy  is  paid  or  bestowed  on  the 
products  under  investigation. 

Under  Section  703(h)  of  the  Act.  we 
may  extend  the  deadline  for  a 
preliminary  determination  to  250  days 
after  the  filing  of  a  petition  whenever 
the  Department  determines  that 
additional  time  is  required  to  investigate 
an  upstream  subsidy  allegation. 
Accordingly,  we  intend  to  make  our 
preliminary  determination  on  or  before 
June  4, 1985. 
Alan  F.  Holmer. 

Deputy  Assistant  Secretary-  for  Import 
Administration. 
|FR  Doc.  85-101  Filed  1-2-85;  8:45  am] 

BILLING  CODE  aSID-OS-M 
IC-201-4051 

Preliminary  Affirmative  Countervailing 
Duty  Determination;  Certain  Textile 
Mill  Products  From  Mexico  and 
Recission  of  Initiation  With  Respect  to 
Certain  Articles  of  Sisal 

agency:  Import  Administration. 
International  Trade  Administration. 
Commerce. 
action:  Notice. 

summary:  We  preliminarily  determine 
that  certain  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
the  countervailing  duty  law  are  being 
provided  to  manufacturers,  producers. 


or  exporters  in  Mexico  of  certain  textile 
mill  products.  The  estimated  net  bounty 
or  grant  is  11.0  percent  ad  valorem  for 
textile  mill  products.  We  are  directing 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  textile  mill 
products  from  Mexico,  except  those 
subject  to  exclusion,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice,  and  to  require 
a  cash  deposit  or  bond  on  entries  of 
these  products  in  an  amount  equal  to  the 
estimated  net  bountyor  grant.  In 
addition,  we  rescind  our  notice  of 
initiation  of  investigation  with  re.spert  to 
certain  articles  of  sisal. 

This  invHstigation  was  initiated  by  the 
Department  under  the  title  "Certain 
Textiles  and  Textile  Products  from 
Mexico."  Because  of  the  number  of 
products  covered,  and  the  potential  for 
confusion  of  non-apparel  textile 
products  with  apparel,  we  are  changing 
the  title  of  this  investigation  to  "Certain 
Textile  Mill  Products  from  Mexico."  The 
scope  of  this  investigation  remains 
textiles  and  textile  products,  as 
announced  in  the  initiation,  with  two 
exceptions,  polypropylene  fibers  and 
certain  articles  of  sisal,  discussed 
below.  If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  by  March  8, 1984. 

EFFECTIVE  DATE:  January  3, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laura  VV'infrey  or  Stuart  Keitz.  Office  of 
Investigations.  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW.. 
Washington,  D.C.  20230:  telephone:  (202) 
377-0160  or  377-1769. 
SUPPLEMENTARY  INFORMATION:  . 

Preliminary  Determination 

Based  upon  our  investigation,  we 
preliminarily  determine  that  there  is 
reason  to  believe  or  suspect  that  certain 
benefits  which  constitute  bounties  or 
grants  within  the  meaning  of  section  303 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  are  being  provided  to 
manufat'  rers,  producers,  or  exporters 
in  Mexico  of  certain  textile  mill 
products.  For  purposes  of  this 
investigation,  the  following  programs 
are  preliminarily  found  to  confer  a 
bounty  or  grant: 

•  FOMEX 

•  CEPROFI 

•  FONEI 

•  FOGAIN 

We  estimate  the  net  bounty  or  grant 
to  be  11.0  percent  ad  valorem  for  textile 
mill  products. 
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Case  History 

On  July  24. 1984.  we  recrivc-d  u 
petition  from  the  American  Textile 
Manufacturers  Institute,  the 
Amalgamated  Clothing  and  Textile 
Workers  I'nion.  and  the  International 
Ixidies'  Garment  Workers  Union,  on 
behalf  of  the  U.S.  industry  producinjj 
certain  textile  mill  products.  In 
compliance  with  the  filing  requirements 
of  $355.26  of  our  regulations  (19  CVR 
355.26).  the  petition  alleged  that 
manufacturers,  producers,  or  exporters 
in  Mexico  of  textile  mill  products 
receive,  directly  or  indirectly,  benefits 
which  constitute  bounties  or  grunts 
within  the  meaning  of  section  303  of  the 
Act. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
a  coMnter>'ailing  duty  investigation  and. 
on  August  13. 1984.  we  initiated  this 
investigation  (49  FR  32894).  We  staled 
that  we  expected  to  issue  a  prrliminarj 
determination  by  October  17. 1984.  On 
September  21. 1984.  we  determined  this 
investigation  to  be  "extraordinarily 
complicated."'  as  defined  in  section 
703(c)(1)(B)  of  the  Act.  Therefore,  we 
extended  the  period  for  making  our 
preliminary  determination  by  65  days 
until  December  21. 1984  (49  FR  40198). 

Since  Mexico  is  not  a  "country  under 
the  Agreement"  within  the  meaning  of 
serlion  701(1))  of  the  Act  and  the 
mercliandise  being  investigated  is 
dutiable,  sections  303  (a)(1)  and  (b)  of 
the  Act  apply  to  this  in\es':g:!!ion 
Accordingly,  the  domestic  industry  is 
not  required  to  allege  that,  and  the  U.S. 
international  Trade  Commission  is  not 
required  to  determine  whether,  imports 
of  these  products  cause  or  threaten 
material  injurj'  to  a  U.S.  industry. 

Uue  to  the  scope  of  this  investigation. 
we  employed  a  two-step  questionnaire 
process.  We  presented  a  preliminary' 
questionnaire  to  the  government  of 
Mexico  in  Washington.  D.C..  on  August 
24.  1984.  The  government  of  Mexico 
identified  exporters  who  account  for  85 
percent  of  the  textile  mill  products 
exported  to  the  United  States.  We 
requested  responses  from  all  26  "major 
exporters"  to  our  detailed  company 
questionnaire.  On  October  26. 1984.  we 
presented  the  detailed  government  and 
company  questionnaires  to  the 
government  of  Mexico  in  Washington. 
D.C.  The  responses  to  our  detailed 
questionnaires  were  received  on 
December  3. 1984. 

We  received  timely  requests  for 
exclusion  from  nineteen  companies. 
Two  of  those  do  not  produce  or  export 
the  products  under  investigation  and  are 
therefore  outside  the  scope  of  this 
investigation.  Of  the  remaining 


seventeen,  six  companies  were  among 
the  26  major  exporters  and  were  given 
detailed  questionnaires.  We  received 
responses  from  these  companies,  which 
indicated  that  none  of  the  six  receives 
counter\ailable  benefits  above  de 
n7ininiis.  These  companies,  which  are 
listed  in  the  "Suspension  of  Liquidation" 
section  of  this  notice,  are  preliminarily 
excluded.  y 

We  have  requested  that  the  other 
eleven  companies  respond  to  the 
countervailing  duty  questionnaire.  If 
they  respond  and  have  received  no  or  ch' 
minimis  bounties  or  grants,  we  will 
exclude  these  firms  from  our  final 
countervailing  duty  determination. 
Because  we  have  not  yet  received  any 
information  on  these  eleven  firms  on 
which  to  base  a  determination  that  they 
have  received  no  benefits,  we  are  not 
exclusing  them  at  this  time. 

Certain  respondents  in  the  Certain 
Textile  Mill  Product  and  Apparel 
investigations  have  raised  the  issue  as 
to  whether  petitioners  have  standing  to 
file  these  cases.  We  have  addressed  this 
issue  in  our  preliminary  determination 
of  Certain  Textile  Mill  Products  and 
Apparel  from  Indonesia,  published  on 
December  21, 1984.  See  that 
determination  notice  for  our  comments 
on  the  issue  of  petitioners"  standing  with 
respect  to  textile  mill  products.  In  that 
notice  we  stated  that  the  unions 
ACTWU  and  ILGWU  have  standing 
with  respect  to  apparel,  but  not  with 
respect  to  textile  mill  products.  This 
ir.vcstigdtiun  involves  textile  mill 
products  only,  as  apparel  items  wt-re  not 
included  in  the  petition  agninst  Mexico. 
Therefore,  the  unions  have  no  standing 
in  this  investigation  and  aie  no  longer 
considered  petitioners  or  interested 
parties. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  certain  textile  mill 
products,  which  are  described  in  the 
Appendix  attached  to  this  notice. 

We  included  yarns  of  polypropylene 
fibers  in  our  notice  of  initiation  of  this 
investigation,  but  we  are  now  excluding 
them  from  this  determination  and  from 
the  scope  of  the  investigation.  These 
yarns  are  classifiable  under  the 
following  items  of  the  Tariff  Schedules 
of  the  United  States  Annotated: 
310.0214.  310.1114.  310.5015.  310.5051. 
310.6029,  310.6038,  and  310.8000.  Imports 
of  these  yarns  are  already  subject  to  a 
suspension  agreement,  which  suspended 
a  previous  countervailing  duty 
investigation.  This  agreement  was 
recently  approved  for  continuation  in 
the  preliminary  results  of  an 
administrative  review  (49  Fed.  Reg. 
39890).  Inquiries  or  comments  regarding 


the  suspension  agreement  on  yarns  of 
polypropylene  fibers  should  be 
addressed  to  the  Office  of  Compliance 
of  the  Import  Administration, 
International  Trade  Administration. 

Determinations  on  Rescission  of  This 
Investigation  With  Respect  to  Chemical 
Fibers  and  Certain  Articles  of  Sisal 

Mexican  producers  of  chemical  fibers 
and  certain  articles  of  sisal  have 
requested  that  the  Department  rescind 
its  notice  of  initiation  and  terminate  this 
investigation  as  to  the  respective 
products  they  manufacture.  These 
producers  argue  that  the  petitioners  do 
not  produce  "like  products."  and 
therefore  petitioners  lack  standing  to  file 
a  countervailing  duty  petition  against 
these  products.  Under  the  Act. 
"termination"  is  a  term  of  art  which,  in 
an  investigation  initiated  upon  the  basis 
of  a  petition,  generally  refers  to 
situations  in  which  a  petitioner 
withdraws  its  petition.  Here,  the 
petitioners  have  not  withdrawn  their 
petition.  Nonetheless,  the  U.S.  Court  of 
International  Trade  has  held  that  the 
Department  may  rescind  an  initiation  of 
an  investigation  where  the  Department 
subsequently  discovers  that  the 
petitioner  lacks  standing.  Gilmore  Steel 
Corp.  V.  United  States.  585  F.  Supp.  670 
(1984).  Thus,  the  Department  has  the 
authority  to  rescind  its  initiation  in  this 
case  should  it  determine  that  petitioners 
lack  standing  with  respect  to  chemical 
fibers  and  articles  of  sisal. 

Under  section  702(b)(1)  of  the  Act.  in 
order  to  having  standing  to  file  a 
countervailing  duty  petition,  a  petitioner 
must  be  a  domestic  interested  party 
within  the  meaning  of  sections  771((9) 
(C),  (D),  or  (E)  of  the  Act  and  must  file     , 
the  petition  on  behalf  of  an  industry  in 
the  United  States.  The  definition  of  "like 
product"  is  relevant  to  the  definitions  of 
domestic  party  and  industry  and  is 
defined  in  section  771(10)  of  the  Act  as: 

'   *   *  a  product  whicli  is  like,  or  in  the 
ul)sence  of  like,  most  slmildr  in 
characteristics  and  uses  with,  the  article 
subject  to  an  investigation  under  this  title. 

If  a  "like  product"  is  not  produced  in  the 
United  States,  a  potential  petitioner 
would  not  have  standing  to  file  a 
countervailing  duty  petition. 

The  Mexican  producers  of  chemical 
fibers  argue  that  petitioners  do  hot 
produce  chemical  fibers  or  "like 
products,"  and  therefore  do  not  have 
standing  with  respect  to  chemical  fibers. 
Originally,  Figras  Quimicas  and  Nylon 
de  Mexico  claimed  that  ATMI  members 
produced  only  finished  yarns,  and  not 
the  "raw  good"  which  respondents  claim 
chemical  fibers  to  be.  ATMI 
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subsequently  submitted  informatiun 
detailing  the  types  of  man-made  yarns 
produced  by  the  eight  ATMI  members 
who  are  now  considered  to  be 
petitioners.  At  least  two  of  the  eight 
companies  produce  synthetic  yam  in 
each  category  examined  by  the 
Department.  The  Mexican  producers 
dispute  this  as  a  basis  for  standing, 
because  they  claim  that  the  eight  do  not 
sell  chemical  fibers,  which  are  filaments 
of  nylon  and  polyester.  The  eight 
companies  may  produce  these  fibers, 
they  allege,  but  the  fibers  are  consumed 
by  the  textile  companies  themselves  and 
are  never  sold  to  outside  buyers.  The 
only  companies  which  both  produce  and 
sell  chemical  fibers  are  chemical 
companies,  rather  than  textile 
companies,  according  to  respondents. 

These  arguments  raise  sufficient 
questions  about  the  status  of  petitioners 
with  regard  to  chemical  fibers  to 
warrant  a  close  examination  of  whether 
they  produce  a  "like  product." 
Petitioners  have  stated  that  they 
produce  man-made  yarns  which  are  like 
the  chemical  fibers  produced  by  the 
Mexican  companies.  The  so-called 
"chemical  fibers."  they  contend,  are 
acutally  yams.  These  fibers  enter  the 
United  States  under  a  TSUSA  item 
number  for  yam,  310.  while  fibers  have 
a  different  TSUSA  number.  Respondents 
counter  this  argument  with  a  reference 
to  Typewriters  from  Japan  (Final  Results 
of  Administrative  Review  of 
Antidumping  Duty  Order.  48  FR  7768. 
7770),  in  which  the  Department  took  the 
position  that  TSUSA  categories  alone 
are  not  dispositive  of  the  scope  of  an 
investigation.  While  we  agree  that  the 
TSUSA  item  numbers  alone  do  not 
define  the  scope  of  an  investigation  or  a 
"like  product"  detemiination.  we  are  not 
convinced  that  what  the  petitioners 
produce  is  not  a  "like  product"  to 
chemical  fibers  produced  by  the 
Mexican  repsondents. 

Petitioners  produce  yearns  of  man- 
made  fibers,  and  we  have  insufficient 
evidence  to  determine  that  chemical 
fibers  do  not  compete  with  these  yams. 
Respondents  have  maintained  that  the 
chemical  fibers  that  they  produce  are 
raw  materials,  and  yet  they  have  stated 
that  further  processing  of  the  fibers  is 
usually  required  before  they  can  be  used 
by  the  textile  industry.  That  processing 
may  include  the  dyeing  of  the  fibers, 
which  does  not  appear  to  be  a 
significant  alteration.  The  fibers  are  also 
continuous  filaments,  which  enter  the 
United  States  on  large  spools.  They  do 
not  seem  comparable  to  other  raw 
materials  such  as  lamb's  wool  or  raw 
cotton,  as  has  been  alleged.  In  addition, 
imports  to  the  United  States  under  these 


various  TSUSA  numbers  are  considered 
textile  products  rather  than  chemical 
products  under  the  textile  bilateral 
agreements,  and  under  the  General 
Agreement  on  Tariffs  and  Trade  (GATT) 
"Arrangement  Regarding  International 
Trade  in  Textiles." 

As  to  the  question  of  whether  the 
textile  companies  actually  sell  yams  of 
man-made  fibers,  section  771(9){C) 
requires  only  that  an  "interested  party" 
manufacture,  produce,  or  wholesale  the 
merchandise  subject  to  an  investigation. 
The  eight  companies  therefore  appear  to 
satisfy  that  requirement.  However,  we 
recognize  that  the  standing  requirements 
for  filing  a  petition  under  the  statute 
were  intended  to  encompass  only  those 
parties  which  an  actual  stake  in  the 
outcome  of  an  investigation,  according 
to  the  legislative  history.  (See  S.  Rep. 
No.  96-249,  96th  Cong.,  1st  Sess.  47).  We 
therefor(^nvite  further  information  and 
commeiSts  on  that  issue. 

The  government  of  Mexico  and  the 
Mexican  chemical  fiber  manufacturers 
have  also  alleged  that  the  petition  was 
not  filed  "on  behalf  of  the  industry 
producing  their  product,  pursuant  to 
section  702(b)(1)  of  the  Act.  They 
contend  that  the  domestic  industry  in 
chemical  fibers  is  represented  by  the 
Man-Made  Fiber  Producers  Association 
(MMFPA).  which  purportedly  does  not 
support  the  petition.  However,  we 
received  a  letter  on  November  14, 1984, 
from  Robert  Umphrey  on  behalf  of  the 
MMFPA  stating  that  the  association 
supports  the  petition,  and  that  their 
members  account  for  90  percent  of  the 
man-made  fiber  produced  in  the  United 
States.  While  we  do  not  agree  that  the 
industry  in  this  product  is  limited  to 
producers  of  man-made  fiber,  this 
constitutes  sufficient  evidence  that  the 
petition  was  filed  on  behalf  of  American 
producers  of  man-made  fiber. 

The  government  of  Mexico  and  one 
Mexican  company.  Cordemex,  have 
objected  to  the  inclusion  of  sisal 
products  in  this  petition.  The  petition 
included  sisal  cordage  (rope),  sisal  cloth 
suitable  for  buffing  and  polishing,  sisal 
insulator  padding,  and  woven  sisal  used 
as  a  floor  and  wall  covering,  and  the 
Department  initiated  this  investigation 
including  these  products.  The  basis  for 
the  objection  to  the  inclusion  of  these 
products  is  the  allegation  that 
petitioners  do  not  produce  "like 
products",  and  are  therefore  not 
"interested  parties"  or  proper  petitioners 
as  to  these  products.  With  regard  to 
sisal  cordage,  an  association  of 
American  rope  manufacturers  opposed 
the  petition,  raising  the  question  of 
whether  it  had  been  brought  on  behalf  of 
the  industry. 


The  petition  was  amended  to  excli.'iie 
sisal  cordage  and  sisal  cloth  as 
described  above,  in  letters  to  the 
Secretary  of  Commerce  on  October  23 
and  October  29.  These  amendments 
were  accepted  and  these  products  have 
been  excluded  from  the  scope  of  this 
investigation.  Sisal  insulator  padding 
and  woven  sisal  have  not  been  deleted 
from  the  petition  by  petitioners  and  thus 
•he  question  of  standing  with  respect  to 
•hese  two  products  has  not  been 
resolved.  The  only  remaining  standing 
issue  is  whether  the  eight  textile 
companies  now  considered  petitioners 
produce  "like  products." 

Cordemex  argues  that  sisal  insulator 
padding  and  woven  sisal  have  certain 
properties  and  characteristics  which 
distinguish  them  from  products 
produced  by  the  petitioners,  to  such  an 
extent  that  petitioners'  products  cannot 
be  considered  "like"  the  articles  of  sisal. 

Respondents  have  presented  sufficient 
information  to  warrant  a  separate  "like 
product"  determination  as  to  these  two 
products.  ATMI  contended  that  its 
niembers  produce  insulator  padding  and 
floor  and  wall  coverings  which  compete 
with  sisal  insulator  padding  and  woven 
sisal  and  that  therefore  they  produce 
"like  products."  The  eight  companies 
admit  that  they  do  not  produce  produi;1s 
of  sisal  or  other  vegetable  fiber,  but 
contend  that  "woven  fabrics  of  man- 
made  fiber  are  competitive  with  and 
like'  woven  sisal"  and  "batting  of  man- 
made  fiber  is  'Uke'  sisal  batting." 
Petitioners  produce  those  articles  of 
man-made  fiber.  Cordemex  counters 
that  "no  product  made  in  the  United 
States  corresponds  to  any  product  sold 
by  Cordemex  to  the  United  States." 

We  received  sufficient  information 
regarding  the  special  qualities  of  these 
products  to  warrant  requiring  petitioners 
to  demonstrate  that  the  products  they 
produce  also  have  these  special 
qualities.  Several  U.S.  purchasers  and 
distributors  of  woven  sisal  wrote  to  us 
stating  that  woven  sisal  is  of  a  higher 
quality,  more  expensive,  and  is  more 
appealing  to  buyers  of  the  product  than 
wall  and  floor  coverings  produced  in  the 
United  States.  An  examination  of  woven 
sisal  confirmed  its  distinct 
characteristics.  The  eight  petitioners 
have  stated  only  that  they  produce 
woven  fabrics  of  man-made  fiber, 
without  clarifying  whether  the  fabrics 
are  used  as  wall  and  floor  coverings, 
and  without  providing  information  on 
the  characteristics  of  these  fabrics. 
Given  the  evidence  that  woven  sisal  has 
qualities  that  distinguish  it  from  most 
floor  and  wall  coverings,  and  the  fact 
that  it  is  not  used  as  a  fabric,  this  lack  of 
information  constitutes  a  failure  to  show 
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that  petitioners  have  standing  with 
respect  to  woven  sisal. 

Cordemex  has  argued  that  sisal 
insulator  padding  also  has  distinct 
chciracteristics  which  make  it  "unlike" 
other  padding  materials.  Sisal  insulator 
padding  is  used  in  making  "mattresses 
and  upholstered  furniture,  as  padding 
between  the  inner  springs  and  the 
mattress  cover  or  upholstery  fabric." 
This  material  is  unique.  Cordemex 
contends,  because  of  its  fiber  content, 
durability,  price,  and  performance 
characteristics.  Cordemex  alleges  that 
no  "like  product"  is  producc^d  in  the 
United  States. 

We  find  it  unnecessary  to  reach  the 
question  of  whether  this  padding  is 
unique.  Petitioners  have  contended  only 
that  they  produce  Hbtting.  which  is 
allegedly  "like"  sisaT  "batting." 
"Batting"  is  defmed  as  "layers  or  sheets 
of  raw  cotton  or  wool  used  for  lining 
quilts  or  for  stuffing  or  packaging." 
according  to  Webster's  New  Collegiate 
Dictionary,  at  95.  copyright  1977.  Batting 
is  therefore  used  for  a  different  purpose 
than  sisal  insulator  padding  and  the  two 
products  are  not  interchangeable.  One 
would  not  imagine  lining  a  quill  with 
coarse,  unyielding  sisal  insulator 
padding.  We  therefore  determine  that 
batting  is  not  a  "like  product"  to  sisal 
insulator  padding  and  petitioners  are 
not  "interested  parties"  with  respect  to 
this  product. 

We  are  not  prepared  to  determine  that 
no  "like  products"  are  produced  in  the 
United  States  with  respect  to  sisal 
insulator  padding  and  woven  sisal, 
based  upon  the  evidence  presented  to  us 
at  this  time.  However  we  agree  with 
respondents  that  petitioners  have  failed 
to  demonstrate  that  what  they  produce 
is  "like"  the  articles  of  sisal,  and  we 
hereby  rescind  the  initiation  of  this 
investigation  as  to  sisal  insulator 
padding.  TSUSA  355.0400.  and  woven 
sisal.  TSUSA  361.566a 

Analysis  of  Programs 

Throughout  this  notice,  we  refer  to 
certain  general  principles  applied  to  the 
facts  of  this  investigation.  Thse 
principles  are  described  in  the 
"Subsidies  Appendix"  attached  to  the 
notice  of  "Cold-Rolled  Carbon  Steel 
Flat-Rolled  Products  from  Argentina; 
Final  AfFirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order."  which  was  published  in  the 
April  2&  1984.  issue  of  the  Fetleral 
Register  (49  FR  18006). 

Consistent  with  our  practice  in 
preliminary  determinations,  where  a 
response  to  all  allegation  denies  the 
existence  of  a  program,  receipt  of 
benefits  under  a  program,  or  eligibility 
of  a  company  or  industry  under  a 


program,  and  the  Department  has  no 
persuasive  evidence  showing  that  the 
response  is  incorrect,  we  accept  the 
response  for  purposes  of  the  preliminary' 
determination.  All  such  responses,  of 
course,  are  subect  to  verification.  If  the 
response  cannot  be  supported  at 
verification,  and  the  program  is 
otherwise  counter%ailable.  the  program 
will  be  considered  a  subsidy  in  the  final 
determination. 

For  purposes  of  this  preliminary 
determination,  the  period  for  which  we 
are  measuring  bounties  or  grants  ("the 
review  period")  is  calendar  year  1963. 

Based  upon  our  analysis  of  the 
petition  and  the  response  to  our 
questionnaires,  we  preliminarily 
determine  the  following: 

/.  Programs  Determined  to  Confer 
Bounties  or  Grants 

We  preliminarily  determine  that 
bounties  or  grants  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Mexico  of  certain  textile  mill  products 
under  the  following  programs. 

A.  Fund  for  the  Promotion  of 
Exportation  of  Mexican  Manufactured 
Products  (FOMEX) 

FOMEX  is  a  trust  of  the  Secretaria  de 
Hacienda  y  Credito  Publico  to  promote 
the  manufacture  and  sale  of  exported 
products  with  the  Bank  of  Mexico  acting 
as  the  trustee.  On  July  27, 1983.  FOMEX 
was  formally  incorporated  into  the 
National  Bank  for  Foreign  Trade.  The 
National  Bank  for  Foreign  Trade 
administers  the  financing  of  FOMEX 
pre-export  and  export  loans  through 
financial  institutions  that  establish 
contracts  for  lines  of  credit  with 
manufacturers  and  exporters. 

During  the  period  for  which  we  are 
measuring  bounties  or  grants,  exporters 
could  obtain  FOMEX  pre-export  loans 
denominated  in  pesos  with  a  maximum 
nominal  annual  interest  rate  of  10 
percent,  or  export  loans  denominated  in 
dollars  with  a  maximum  annual  interest 
rate  of  6  percent.  According  to  the 
government  of  Mexico's  response, 
companies  under  investigation  received 
both  pre-export  peso-denominated 
FOMEX  loans  and  export  dollar- 
denominated  FOMEX  loans  to  finance 
exports  to  the  United  States  during  the 
period  under  investigation. 

Because  the  FOMEX  pre-export 
financing  program  provides  loans  for 
export-related  purposes  at  interest  rates 
significantly  less  than  those  for 
comparable  commercially  available 
loans,  we  preliminarily  determine  that 
this  program  confers  a  bounty  or  grant 
upon  the  exportation  of  certain  textile 
mill  products. 


We  used  the  national  average 
commercial  rate  as  the  benchmark  for 
short-term  peso-denominated 
borrowing.  In  this  case,  we  chose  as  our 
benchmark  the  average  of  the  nominal 
rates  published  monthly  by  the  Banco  de 
Mexico  in  the  Indicadores  Economicos 
(the  "IE"  rate).  This  rate  is  the  weighted 
average  of  the  rates  charged  by 
commercial  banks  on  peso  loans. 

Since  FOMFJ(  export  loans  also  allow 
exporters  to  obtain  loans  for  export- 
related  purposes  at  interest  rates  less 
than  those  for  comparable  commercially 
available  loans,  we  preliminarily 
determine  that  this  program  confers  a 
bounty  or  grant  upon  the  exportation  of 
certain  textile  mill  products.  For  FOMEX 
export  loans  denominated  in  dollars  we 
uses  as  our  benchmark  the  prime  rate 
charged  by  banks  on  short-term 
business  loans  in  the  United  States,  as 
published  in  the  Federal  Reserve 
Bulletin.  This  rate  if  the  weighted 
average  of  the  rates  charged  by 
commercial  banks  in  the  United  States. 
We  determined  the  benefits  from  these 
loans  based  on  the  interest  rate 
differential  between  FOMEX  financing 
and  comparable  commercially  available 
loans.  Because  these  loans  are  U.S. 
export-related,  we  allocated  the  benefit 
received  over  the  companies'  total 
exports  to  the  United  States  during  the 
review  period.  On  this  basis,  we 
calculated  a  bounty  or  grant  in  the 
amount  of  3.7  percent  ad  valorem. 

B.  Preferential  Federal  Tax  Credits 
(CEPROFI) 

CEPROFIs  are  tax  credits  used  to 
promote  National  Development  Plan 
(NDP)  goals,  which  include  increased 
employment,  encouragement  of  regional 
decentralization,  and  industrial 
development,  particularly  of  small-  and 
medium-sized  firms.  CEPROFI  tax 
credits  are  granted  for  investments  in 
plant  and  equipment  and  for  certain 
payments  relating  to  increased 
employment  and  wages.  The  value  of 
the  tax  credits  is  established  as  a 
percentage  of  the  investment  made. 
Certain  types  of  investments  receive  tax 
credits  at  higher  percentages  than  do 
others. 

CEPROFI  certificates  are  tax 
certificates  of  fixed  value  which  may  be 
used  for  a  five-year  period  to  pay 
Mexican  federal  taxes.  Certain 
CEPROFI  certificates  are  granted  for 
carrying  out  investments  in  "priority" 
industrial  activities;  others  are  available 
to  all  industries  on  equal  terms. 

Article  25  of  the  decree  authorizing 
the  issuance  of  CEPROFIs,  published  in 
the  Diario  Official  de  la  Federacion 
(Diario  Oficial)  on  March  6, 1979, 
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requires  each  recipient  to  pay  a  4 
percent  supervision  fee.  The  4  percent 
supervision  fee  is  "paid  in  order  to 
qualify  for.  or  to  receive"  the  CEPROFIs, 
and  is  therefore  an  allowable  offset  from 
the  gross  bounty  or  grant  as  defined  by 
section  771{6)(A)  of  the  Act. 

According  to  the  government  of 
Mexico's  response,  certain  textile  mill 
exporters  were  authorized  to  receive 
CEPROFIs  for  increased  employment 
and  for  investment  in  equipment  and 
buildings.  Because  these  types  of 
CEPROFIs  are  limited  to  a  specific  group 
of  industries  or  to  companies  located  in 
specific  regions,  we  determine  that  these 
CEPROFIs  confer  a  bounty  or  grant. 

We  allocated  the  amount  of  CEPROFI 
benefits  received  (based  on  CEPROFIs 
which  were  received  during  the  period 
of  investigation)  over  the  companies' 
total  FOB  sales  of  all  products.  On  this 
basis  we  calculated  o  bounty  or  grant  of 
2.1  percent  ad  valorem. 

C.  FONEI  j  I 

FONEI  is  a  specialized  financial 
development  fund,  administered  by  the 
Bank  of  Mexico,  which  grants  long-term 
credit  at  below-market  rates  for  the 
creation,  expansion,  or  modernization  of 
enterprises  in  order  to  foster  industrial 
decentralization  and  promote  the 
efficient  production  of  goods  capable  of 
competition  in  the  international  market. 
FONEI  loans  are  available  under 
various  programs  having  different 
eligibility  requirements. 

The  response  of  the  government  of 
Mexico  stated  that  the  firms  under 
investigation  received  FONEI  loans  for 
investment  in  equipment.  FONEI  loans 
for  investment  in  equipment  are  only 
available  to  companies  located  outside 
of  Zone  IIIA  (Mexico  City  and  environs). 
Because  such  loans  are  limited  to 
particular  geographic  regions  and  are 
made  at  below  market  rates,  we 
determine  that  FONEI  loans  for 
investment  in  equipment  confer  a 
bounty  or  grant  upon  respondents. 
Because  the  interest  rates  on  the  FONEI 
loans  under  review  are  subject  to 
change  and  have  changed  over  the  life 
of  the  loans,  we  treated  these  loans  as  a 
series  of  short-term  loans.  To  evaluate 
the  benefit  of  these  loans,  we  compared 
the  cost  of  the  FONEI  loans  with  the 
cost  of  commercially  available  loans 
bearing  an  interest  rate  equivalent  to  the 
nominal  IE  rate.  We  then  divided  the 
amount  of  the  benefit  (i.e..  the  difference 
in  the  cost  of  the  two  loans)  by  the  total 
sales  of  the  companies  for  the  period.  In 
this  manner,  we  calculated  a  benefit  of 
2.27  percent  ad  valorem  for  FONEI 
loans. 


D.  Guarantee  and  Development  Fund  for 
Medium  and  Small  Industries  (FOGAIN) 

FOGAIN  is  a  program  that  provides 
financing  at  interest  rates  below 
prevailing  commercial  rates  to  all  small- 
and  medium-sized  firms  in  Mexico. 
Interest  rates  vary  depending  upon 
whether  a  small-  or  medium-sized 
business  has  been  granted  priority 
status,  and  whether  a  business  is 
located  in  a  zone  targeted  for  industrial 
growth. 

We  determine  this  program  to  be 
countervailable  to  the  extent  it  provides 
financing  on  terms  inconsistent  with 
commercial  considerations  on  the  basis 
of  priority  status  granted  to  certain 
small-  and  medium-sized  businesses 
and/or  on  the  basis  of  the  location  for 
•firms  in  particular  zones.  Without  these 
conditions  which  limit  this  availability  of 
the  program,  FOGAIN  would  not  be 
countervailable,  because  all  small-  and 
medium-sized  firms  in  Mexico  are 
eligible  to  receive  FOGAIN  loans  at  the 
least  beneficial  interest  rate  available 
under  the  program.  Thus  the  program  is 
countervailable  to  the  extent  that  the 
interest  rate  received  by  a  small-  or 
medium-sized  firm  is  below  the  least 
beneficial  rate  which  that  firm  can 
receive  under  FOGAIN. 

Because  the  interest  rates  on  these 
loans  are  subject  to  change  and  have 
changed  over  the  life  of  the  loans,  we 
treated  these  loans  as  a  series  of  short- 
term  loans.  To  determine  the  estimated 
bounty  or  grant,  we  used  as  our 
benchmark  the  least  beneficial  interest 
rate  that  would  have  been  available 
under  FOGAIN.  We  computed  annual 
interest  costs  based  on  the  outstanding 
balance  of  each  loan,  first  at  the 
preferential  rate,  then  at  the  benchmark 
rate.  We  determined  the  amount  of  the 
bounty  or  grant  to  be  the  difference  in 
the  interest  costs  so  calculated.  We 
allocated  the  benefit  amount  over  total 
sales  for  the  period.  On  this  basis  we 
calculated  a  bounty  or  grant  of  3.2 
percent  ad  valorem. 

II.  Programs  Preliminary  Determined 
Not  To  Be  Used 

We  preliminary  determined  that  the 
following  programs  have  not  been  used 
by  the  companies  that  manufacture, 
produce,  or  export  textile  mill  products 
in  Mexico.  Unless  otherwise  indicated, 
the  basis  for  these  determinations  is  the 
Mexican  governments  statement  that 
the  responding  manufacturers, 
producers,  and  exporters  of  certain 
textile  mill  products  did  not  receive 
benefits  under  these  programs. 


A.  Export  Credit  Insurance 

Under  this  FOMEX  program, 
exporters  are  granted  insurance  credit 
against  expropriations,  defaults  and 
other  political  risks.  Petitioners  allege 
that  FOMEX  premiums  are  inadequate 
to  cover  the  long-term  operating  risks  of 
the  program  and  that  these  programs 
may  offer  subsidies  to  exporters. 

B.  Accelerated  Depreciation 

Companies  may  benefit  from 
accelerated  depreciation  based  on  their 
status  as  a  priority  industry  or  their 
location  in  specific  regions  of  the 
country. 

C.  NAFINSA 

Companies  in  priority  areas  may 
receive  certain  countervailable  loans  at 
preferential  interest  rates  through 
NAFINSA  and  they  may  receive 
additional  benefits  from  the  following 
trusts  administered  by  NAFINSA: 

a.  Trust  for  Industrial  Parks,  Cities, 
•ind  Commercial  Centers  (FIDEIN). 

b.  National  Preinvestment  Fund  for 
Studies  and  Projects  (FONEP). 

D.  Energy  Subsidies 

The  Mexican  government  provides 
subsidies  for  electrical,  fuel  and 
petrochemical  costs  of  firms  locating  or 
expanding  in  certain  zones  of  the 
country.  Petitioners  allege  that  certain 
textile  mill  producing  companies  may   . 
receive  benefits  from  these  energy  . 
subsidies. 

E.  Import  Duty  Reductions  and 
Exemptions 

Certain  companies  producing  textile 
mill  products  may  recieve  import  duty 
reductions  or  exemptions  on  imported 
machinery  and  equipment  to  be  used  in 
manufacturing  exported  products,  based 
on  export  performance  and  location 
within  priority  zones. 

F.  Foreign  Currency  Financing  of 
Imports 

PROFIDE.  under  the  auspices  of 
FOMEX,  provides  exporters  with  access 
to  foreign  exchange  at  preferential 
officially-controlled  rates  to  purchase 
imports. 

(;.  BANCOMEXT 

Bancomext  provides  financing  for 
capital  investment  production  costs  and 
importation  of  raw  materials  for  the 
manufacture  of  exports. 

H.  Preferential  State  Investment 
Incentives 

Certain  Mexican  states  offer  Mexican 
industries  partial  or  total  exemption 
from  state  taxes,  free  or  low  cost  land. 
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ur  certain  local  infrastructure 
improvements  as  incentives  ftir 
establishing  or  expanding  industrial 
fainlities  or  as  incentives  for  exporting 

I.  Article  94  Loans 

Under  section  11  of  articles  M  of  the 
General  Law  of  Credit  Institutions  and 
Auxiliary  Organizations,  the  Riink  of 
Mexico  provides  preferential  loans  to 
exporters  for  the  financing  of 
manufactured  products  and  the 
production  and/or  inventory  of  gcKxU 
produced  in  Mexico  for  export. 
Petitioners  allege  that  textile  mill 
products  companies  may  henefit  fr«<m 
these  export  subsidies. 

).  Fondo  NacionnI  de  Konicnio  Industriiil 
IFOMIN) 

FOMLN  operates  as  a  trust  fund, 
providing  funding  to  certain  small  and 
medium  sized  companies  by  -either 
buying  stock  or  providing  loi»ns  at  U-lom 
market  rates. 

\'erificatioa 

In  accordance  with  section  7"b(a)  ot 
the  Act.  we  will  verify  the  data  used  in 
making  our  final  determination.  As 
previously  stated,  we  will  not  accept 
any  statement  in  the  response  that 
cannot  be  verified  in  our  final 
determination. 

Suspensaoo  of  Liquidation 

In  accordance  with  si.fticin  7(Ki(d|  of 
the  Act.  we  are  directing  the  l?.S. 
Customs!  Service  to  suspend  liquidation 
of  all  entries  of  certain  textile  mill 
products  from  Mexico  which  are 
entered. ^r  withdrawn  from  warehouM;. 
for  consumption  on  or  aftc  r  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  except  those  excluded,  and  to 
ri'Cjuire  an  ad  valorem  cash  deposit  or 
iMtnd  for  each  such  entrj  of  this 
merchandise  as  follows: 


Hi 


F•^<^L.o  TeiWr  Ma  PfoOuCH 


lie 


Imports  of  the  subject  merchandi.se 
from  the  following  companies  are 
excluded  from  this  determination:  Fibnis 
Quimicas.  S.A.  Nvlon  de  Mexico.  S.A.. 
IT.XFl..  S.A.  de  C.V..  Finofil.  S.A..  Terza. 
S.A..  and  Lycratex,  S.A.  This  suspension 
will  remain  in  effect  until  further  noti<« 

Public  Comment 

In  accordance  with  S  3G5.35  of  our 
regulations,  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
these  preliminary  determinations  at  2M) 


vm  February  5. 1985.  at  the  U.S. 
Department  of  Commerce,  room  I.'kMI. 
14th  Street  and  Constitution  Avenue. 
\W..  Washington.  DC.  20230. 
Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Deputy  Assistant  Secretary'  for  Import 
Administration,  room  B-099.  at  the 
above  address  within  10  days  of  the 
publication  of  this  notice. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number  |2)  the  number  of  participants: 
(3)  the  reason  for  attending:  and  (4)  a  list 
of  the  issues  to  be  discussed.  In 
addition,  pre-hearing  briefs  in  a  least  10 
copies  must  be  submitted  to  the  Deputy 


Assistant  Secretary  by  January  28. 1985. 
Oral  presentations  will  be  limited  to 
issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 
with  19  CFR  353.34.  within  30  days  of  the 
publication  of  this  notice,  at  the  above 
address  and  in  at  least  10  copies. 

This  nolir«  is  published  pursuant  to  sertio" 
-ttiin  of  the  Act  (19  U.S.C.  I671b<ni 

Alan  F.  Holmer. 

Ih-puSy  Assistant  iiecretary  for  Import 
A  dm  in  is  t  rat  ion 

Appendix 

List  of  TSL'S.^  codes  which  covered 
Mexico's  exports  of  certain  textile  mill 
products  to  the  United  States  in  1983. 


A.  Te.xtile  Mill  Products 


Yarns 

MtLieOM 

3(».G024 

3Wl.<i028 

:«)  1.0(1(111 

.lUl.KKX) 

■Mn.2om 

301.3000 

302.0024 

302.1(C4 

:«)2i02a 

.302.2020 

302.2024 

302.2028 

302.2028 

302.3024 

3(i2.:i026 

302.3028 

302.4026 

303.2040 

.303.2042 

307.6810 

31001 06 

310.0109 

310.0110 

310.0114 

3100130 

310.0149 

310.01.10 

31O020B 

310.0208 

310.02.30 

.310.0249 

310.02.'i0 

310.0270 

3100510 

310.1015 

310.1070 

31O110B 

3101150 

3101170 

310.21.10 

310.4027 

310.4047 

3104050 

310.5046 

310..V«7 

3iaS049 

310.6034 

310.9000 

31O9120 

310.9140 

COKUAtiK 
31&.'i500   31&5800    316.7000    SIff.tKHHI    319.0700 


Fabrii 

320.0002 

320.0036 

320.0068 

320.0092 

320.0094 

320.1002 

. 

320.1044 

321.1046 

322.0003 

322.1044 

3221064 

322.1072 

322.1064 

322.2026 

322.4094 

322.VI26 

322.5028 

322.8028 

322.9004 

324.2092 

324.8000 

325.1064 

325Ji(l02 

327.2092 

327.3094 

328.2092 

328.20M 

331. 2(192 

3.16.1540 

336.62.''il 

.338.62.';3 

336.6257 

338  4004 

3.t«.5007 

as&.'iono 

33&5O10 

3;i8..'i013 

338.5021 

3:i8.!i024 

3:ia.5o;i2 

338.5036 

338.5041 

\TA5045 

.XI6.5046 

3:ifl.5049 

3:i«..T()64 

;i38..50ti5 

338.5069 

..• 

XV9.1000 

Special  Construction  Fa 

brics 

U.=i.505;« 

345..'i055 

345.5057 

345, 1073 

34.VS075 

3;i5.5077 

346.6050 

346.6065 

346.7000 

347  6040 

347.6800 

348.0065 

351.3000 

351.5010 

351.5060 

3.'il.6(n0 

3.'!1.70e0 

351.8060 

351.9060 

352.2060 

352.8010 

3,';2.H060 

.LW.  1(100 

353.5012 

353.5052 

3551600 

355.2500 

.3.'-..';  4-.to 

.155.8100 

356.2510 

.157.4500 

357.7010 

357.8060 

3.VI.0290 

.V>a0090 

3.'iai400 

3.'>«..1500 

3.S8..<i040 

3.S9.1010 

S-IRKKIO 

Textiles  Furnishings 

:m)xm» 

:«601515 

3(i0.2.i00 

360.4:V3 

360.4335 

360.4825 

360.4635 

360.7000 

380.7800 

360.7900 

360.8300 

.160.8400 

361.0530 

361.0540 

361.2410 

361.4200 

361.4500 

361.4600 

3C1.4600 

361.5420 

361.5426 

361.5610 

.161.5650 

363.0510 

363.0515 

363.1020 

363.1040 

363.2000 

363.2.Vi2 

363.2564 

363.2575 

363.2580 

363.2590 

363.4.'-*0 

363.6030 

363.6540 

.163.8512 

363.8515 

363.8.'>25 

3«>3.8545 

363.8550 

363.8.5,'« 

364.0500 

364.i:«NI 

.164.  mn 

364.2000 

364.2300 

364.2500 

363^000 

365.5060 

365.7815 

365.7R25 

365.7865 

365.8400 

365.8610 

365.86?0 

365.8640 

3(i5.8660 

365.8670 

365.86H0 

.366.1820 

366.2460 

366.2480 

366.4200 

366.4000 

366.4700 

366.5100 

366.7700 

366.7925 

:«i6.7930 

366.8400 

.167.3424 

367.3428 

367.6025 

367.6440 

367.6080 

IFR  Doc.  85-11 
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|FR  Doc.  85-102  Filed  1-2-85,8:45  am| 
BHXIMO  COM  1S10-OS-M 


(A-5IW-0211 

Antidumping  Duty  Order;  CeN  Site 
Transceivers  From  Japan 

agency:  International  Trade 
Administration;  Import  Administration. 
Commerce. 
action:  Notice. 


SUMMARY:  In  separate  investigations 
concerning  cell  site  transceivers  from 
Japan  the  United  States  Department  of 
Commerce  {the  Department)  and  the 
United  States  International  Trade 
Commission  (the  ITC)  have  determined 
that  cell  site  transceivers  from  Japan  are 
being  sold  at  less  than  fair  value,  and 
that  sales  of  cell  site  transceivers  from 
Japan  are  materially  injuring  a  United 
States  industry.  Additionally,  although 
the  Department  found  that  "critical 
circumstances"  did  exist  with  respect  to 
cell  site  transceivers  from  J;jpan,  the  ITC 
found  that  "critical  circumstances"  did 
not  exist.  Therefore  based  on  these 
findings,  all  unliquidated  entries,  or 
warehouse  withdrawals  for 
consumption  of  cell  site  transceivers 
and  related  subassemblies  from  Japan, 
made  on  or  after  June  12, 1984,  the  date 
on  which  the  Department  published  its 
"Preliminary  Determination  of  Sales  At 
Less  Than  Fair  Value"  notice  in  the 
Federal  Register,  will  be  liable  for  the 
possible  assessment  of  antidumping 
duties.  Further  a  cash  deposit  of 
estimated  antidumping  duties  must  be 
made  on  all  such  entries,  and 
withdrawals  from  warehouse  for 
consumption,  made  on  or  after  the  dale 
of  publication  of  this  antidumping  duty 
order  in  the  Federal  Register. 

Since  the  ITC  made  a  negative 
determination  regarding  "critical 
circumstances"  under  section 
735(b)(4)(A)  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act)  (19  U.S.C. 
1673d(b)(4)(A).  the  suspension  of 
liquidation  previously  ordered  90  days 
retroactive  from  the  date  on  which  the 
Department  published  its  "Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value"  notice  in  the  Federal 
Register,  is  no  longer  in  effect.  Therefore 
Customs  officials  will  b«  directed  to 
terminate  any  retroactive  suspension  of 
hquidation,  release  any  bond  or  other 
security  and  refund  any  cash  deposit 
and  liquidate  all  entries  or  warehouse 
withdrawals  for  consumption  of  cell  site 
transceivers  and  related  subassemblies 
from  Japan  made  before  June  12, 1984. 


EFFECTIVE  DATE:  January  3. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Vincent  Kane.  Office  of  Investigations, 
International  Trade  Administration. 
United  States  Department  of  Commerce. 
14th  Street  and  Constitution  Avenue 
NW.,  Washington,  D.C.  20230:  telephone: 
(202)  377-5414. 

SUPPLEMENTARY  INFORMATION:  The 
merchandise  covered  by  this 
investigation  is  cell  site  transceivers  and 
related  subassemblies  which  are 
currently  classifiable  under  item  number 
685.2976  of  the  Tariff  Schedules  of  the 
United  States  Annotated.  Both  cell  site 
transceivers  and  related  subassemblies 
are  subject  to  antidumping  duties 
pursuant  to  this  order.  Respondent 
Kokusai  has  questioned  whether  such 
subassemblies  fall  within  the  scope  of 
our  preliminary  and  final 
determinations,  as  the  "Suspension  of 
Liquidation"  section  of  each  notice 
omitted  reference  to  subassemblies.  We 
have  notified  the  Customs  Service  to 
clarify  that  subassemblies  are  subject  to 
suspension  of  liquidation  under  the 
same  terms  as  cell  site  transceivers.  The 
scope  of  this  investigation,  as 
determined  by  the  petition  and  the 
Department,  has  always  included 
related  subassemblies,  and  the  notices 
have  reflected  this.  We  intended  that  the 
term  "cell  site  transceivers"  include 
related  subassemblies  in  our  published 
"Suspension  of  Liquidation"  directions. 
Kokusai  has  only  recently  argued  that 
related  subassemblies  are  in  a  separate 
"class  or  kind"  of  merchandise  from  cell 
site  transceivers,  and  that  a  separate 
investigation  of  dumping  of  such 
subassemblies  is  required  before  they 
can  be  subject  to  antidumping  duties. 
Based  upon  the  information  presented  to 
us  during  the  course  of  this  investigation 
we  reaffirm  our  determination  that 
related  subassemblies  are  in  the  same 
"class  or  kind"  of  merchandise  as  cell 
site  transceivers. 

In  accordance  with  section  733  of  Act 
(19  U.S.C.  1673b)  on  June  12, 1984,  the 
Department  published  its  preliminary 
determination  that  there  was  reason  to 
believe  or  suspect  that  cell  site 
transceivers  from  Japan  were  being  sold 
at  loss  than  fair  value  and  that  "critical 
circumstances"  exist  (49  FR  24155).  On 
October  26, 1984,  the  Department 
published  its  final  determination  that 
these  imports  were  being  sold  at  less 
than  fair  value  and  that  "critical 
circumstances"  exist  with  respect  to  cell 
site  transceivers  from  Japan  (49  FR 
43080). 

On  December  17, 1984  in  accordance 
with  section  735(d)  of  the  Act  (19  U.S.C. 
1673d(d)J.  the  ITC  notified  the 


Department  that  such  importations  are 
materially  injuring  a  United  States 
industry.  The  ITC  made  a  negative 
determination  regarding  "critical 
circumstances". 

Therefore,  in  accordance  with  section 
736  and  751  of  the  Act  (19  U.S.C.  1673e 
and  1675).  the  Department  directs 
United  States  Customs  officers  to 
assess,  upon  further  advice  by  the 
administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act  (19  U.S.C. 
1673e(a)(l))  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  entries  of  cell 
site  transceivers  and  related 
subassemblies  from  Japan.  These 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  June  12. 1984. 
the  date  on  which  the  Department 
published  its  "Preliminary 
Determination  of  Sales  At  Less  Than 
Fair  Value"  notice  in  the  Federal 
Register. 

On  and  after  the  date  of  publication  of 
this  notice,  United  States  Customs 
officers  must  require,  at  the  same  time 
as  importers  would  normally  deposit 
estimated  Customs  duties  on  this 
merchandise  a  cash  deposit  equal  to  the 
estimated  weighted-average 
antidumping  duty  margins  as  noted 
below: 


uanulacturers/producers/exponeis 


Kokusai  

*»  otrw  Maroita^tufers/ProducefS/Exporters 


VfceijM- 

ed- 

avorage 

mergirts 

(pe»- 

cenl) 

59  94 

59  SM 


This  determination  constitutes  an 
antidumping  order  with  respect  to  cell 
site  transceivers  and  related 
subassemblies  from  lapan,  pursuant  to 
section  736  of  the  Ac:  (19  U.S.C.  1673e) 
and  §  353.48  of  the  Commerce 
Regulations  (19  CFR  353.48)  of  the 
Commerce  Regulations  (19  CFR  353.48). 
We  have  deleted  from  the  Commerce 
Regulations.  Annex  I  of  19  CFR  Part  353. 
which  listed  antidumping  findings  and 
orders  currently  in  effect.  Instead, 
interested  parties  may  contact  the 
Office  of  Information  Services.  Import 
Administration,  for  copies  of  the 
updated  list  of  orders  currently  in  effect. 

This  notice  is  published  in  accordance 
with  section  736  of  the  Act  (19  U.S.C. 
1673e)  and  §  353.48  of  the  Commerce 
Regulations. 
(19  CFR  353.48) 
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Dated:  December  24.  19M. 
AUn  F.  HoiiMr. 

Deputy  Assistant  Secretary  for  lmpt>rt 

Administration. 

|FR  Doc.  85-138  Filed  1-2-85:  a-45  ain| 

■LLMQCOOf  MtO-l»-ll 

I  A-5«»-402:  A-47S-404I 

Tubular  Metal  Framed  Stacking  Chairs 
From  Taiwan  and  Italy;  Postponement 
of  Preliminary  Antidumping  Duty 
Determinations 

AOCNCV:  International  Trade 
Administration.  Import  Administration. 
Commerce. 
ACTION:  Notice. 

SUMMANV.  The  preliminar>'  antidumping 

duty  determinations  involving  tubular 
metal  framed  stacking  chairs  from 
Taiwan  and  Italy  are  being  postponed 
until  not  later  than  March  a  1985. 
CFFECnvc  DATK  )anuar>'  3. 1985. 
FOR  FURTHCR  INFOflMATK>M  CONTACT: 
Steven  S.  Lim  or  Ken  Shimabukuro. 
OfHce  of  Investigations.  Import 
Administration.  U.S.  Department  of 
Commerce.  14  Street  and  Constitution 
Avenue.  .\'W..  Washington.  D.C.  20230: 
telephone  (202)  377-1776  or  377-5332. 
SUPPLEMENTARY  INFORMATION:  On 
September  6. 1984.  we  announced  the 
initiation  of  antidumping  duty 
investigations  to  determine  whether 
tubular  metal  framed  stacking  chairs 
from  Taiwan  and  Italy  are  being,  or  are 
likely  to  be.  sold  in  the  United  Stales  at 
less  than  fair  value  (49  FR  35166-35167). 
The  notices  stated  that  we  would  issue 
our  preliminary  determinations  by 
January  17. 1984.  As  detailed  in  the 
notices,  the  petitioner  alleged  that 
imports  from  Taiwan  and  Italy  of 
tubular  metal  framed  stacking  chairs  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value 

On  December  17. 1984.  counsel  for  the 
petitioner  requested  that  the  Department 
extend  the  period  for  the  preliminar>' 
determinations  until  210  days  after  the 
date  of  receipt  of  the  petition  in 
accordance  with  section  733(c)(1)(A)  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act).  Accordingly,  the  period  for 
determinations  in  these  cases  is  hereby 
extended.  We  intend  to  issue  the 
preliminary-  determinations  not  later 
that  March  8. 1985. 

Scope  of  Investigation 

The  products  covered  by  these 
investigations  are  "tubular  metal  framed 
stacking  chairs",  including  stacking 
chairs  with  plastic  slats  or  expanded 
metal  mesh  as  well  as  of  wire  grid,  as 
currently  classified  in  the  Tariff 


Schedules  of  the  United  States. 
Annotated  (TSUSA).  under  item 
727.7065. 

This  notice  is  published  pursuant  to 
section  733(a)(2)  of  the  Act. 

The  United  States  International  Trade 
Commission  is  being  advised  of  this 
postponement  in  accordance  with 
section  733(f)  of  the  Act. 
Alan  F.  HoinMf. 

Deputy  Assistaat  Secretary  for  Import 
Administration. 
December  21. 1984. 

|FR  Doc.  85-135  Filed  1-2-85:  8:45  am) 


Export  Trade  Certificate  of  Review; 
U.S.  Export  and  Trading  Co. 

agency:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  application. 

summary:  The  Office  of  Export  Trading 
Company  Affairs.  International  Trade 
Administration.  Department  of 
Commerce  has  received  an  application 
for  an  amendment  to  an  Export  Trade 
Certificate  of  Review.  This  notice 
summarizes  the  conduct  for  which 
certifica'ion  is  sought  and  invites 
interested  parties  to  submit  information 
relevant  to  the  determination  of  whether 
a  certificate  should  be  issued. 
DATES:  Comments  on  these  applications 
must  be  submitted  on  or  before  January 
23.  1985. 

ADDRESS:  Interested  parties  should 
submit  their  written  comments,  original 
and  five  (5)  copies,  to:  Office  of  Export 
Trading  Company  Affairs.  International 
Trade  Administration.  Department  of 
Commerce.  Room  5618.  Washington. 
DC.  20230. 

Comments  should  refer  to  this 
application  as  "Amendment  «1.  Export 
Trade  Certificate  of  Review,  application 
number  83-A0024." 
FOR  FURTHER  INFORMATION  CONTACT 
lames  V.  Lacy.  Director.  Office  of  Export 
Trading  Company  Affairs.  International 
Trade  Administration.  202/377-5131.  or 
Eleanor  Roberts  Lewis.  Assistant 
General  Counsel  for  Trade 
Development.  Office  of  General 
Counsel.  202/377-0937.  These  are  not 
toil-frep  numbers. 

SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (Pub.  L.  97-290)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
found  at  48  FR  10596-10604  (March  11. 
1983)  (codified  at  15  CFR  Part  325).  A 
certificate  of  review  protects  its  holder 
and  the  members  identified  in  it  from 


private  treble  damage  actions  and  from 
civil  and  criminal  liability  under  Federal 
and  state  antitrust  laws  for  the  export 
trade,  export  trade  activities  and 
methods  of  operation  specified  in  the 
certificate  and  carried  out  during  its 
efferctive  period  in  compliance  with  its 
terms  and  conditions. 

Standards  For  Certification 

Proposed  export  trade,  export  trade 
activities,  and  methods  of  operation  may 
be  certified  if  the  applicant  establishes 
that  such  conduct  will: 

1.  Result  in  neither  a  substantial 
lessening  of  competition  or  restraint  of 
trade  within  the  United  States  nor  a 
substantial  restraint  of  the  export  trade 
of  any  competitor  of  the  applicant. 

2.  Not  unreasonably  enhance, 
stabilize,  or  depress  prices  within  the 
United  States  of  the  goods,  wares, 
merchandise,  or  services  of  the  class 
exported  by  the  applicant. 

3.  Not  constitute  unfair  methods  of 
competition  against  competitors 
engaged  in  the  export  of  goods,  wares, 
merchandise,  or  services  of  the  cla.ss 
exported  by  the  applicant,  and 

4.  Not  include  any  act  that  may 
reasonably  be  expected  to  result  in  the 
sale  for  consumption  or  resale  within 
the  United  States  of  the  goods,  wares, 
merchandise,  or  services  exported  by 
the  applicant. 

The  Secretary  will  issue  a  certificate  if 
he  determines,  and  the  Attorney 
General  concurs,  that  the  proposed 
conduct  meet  these  four  standards.  For  a 
further  discussion  and  analysis  of  the 
conduct  eligible  for  certification  and  of 
the  four  certification  standards,  see 
"Guidelines  for  the  Issuance  of  Export 
Trade  Certificates  of  Review."  48  FR 
15937-15940  (April  13.  1983). 

Request  for  Public  Comments 

The  Office  of  Export  Trading 
Company  Affairs  (OETCA)  is  issuing 
this  notice  in  compliance  with  section 
302(b)(1)  of  the  Act  which  requires  the 
secretary  to  publish  a  notice  of  the 
application  in  the  Federal  Register 
identifying  the  persons  submitting  the 
application  and  summarizing  the 
conduct  proposed  for  certification.  The 
OETCA  and  the  applicant  have  agreed 
that  this  notice  fairly  represents  the 
conduct  proposed  for  certification. 
Through  this  notice.  OETCA  seeks 
written  comments  from  interested 
persons  who  have  information  relevant 
to  the  Secretary's  determination  to  grant 
or  deny  the  application  below. 
Information  submitted  by  any  person  in 
connection  with  the  application(s)  is 
exempt  from  disclosure  under  the 


Dated:  Dei 
lr\'ing  P.  Mai 

di'iirriil  Cou 
|hR  !3on.  85- 
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Freedom  of  Information  Act  (5  U.S.C. 
552).  : 

The  OETCA  will  consider  the 
information  received  in  djelermining 
whether  the  proposed  cofidur.l  is  "export 
trade."  "export  trade  activities."  or  a 
"method  of  operation"  aa  defined  in  the 
Act,  regulations  and  guidelines  and 
whether  it  meets  the  four  certification 
standards.  Based  upon  the  public 
comments  and  other  information 
gathered  during  the  analysis  period,  the 
Secretary  may  deny  the  application  or 
issue  the  certificate  with  any  terms  or 
conditions  necessary  to  assure 
compliance  with  the  four  standards. 

The  OETCA  has  received  the 
following  application  for  an  emendment 
to  an  Export  Trade  Certificate  of  Review 
which  was  issued  on  Diicember  23, 1983 
(=83-0«}24:  48  FR  57353.  December  29. 
l')83). 

Applicant:  U.S.  Export  &  Trading 
Company.  P  O.  Box  1698.  Carlsbad.  CA 
92008. 

Application  No.  83-A0024. 

Date  Received:  December  17,  1984. 

Date  Deemed  Submitlad:  December 
20.  1984. 

Amendment:  U.S.  Export  A  Trading 
Company  seeks  to  amend  its  Certificate 
of  Review.  The  amendment  would  add 
Ultraviolet  Resistant  Polyvinvlchloride 
(UVR-PVC)  blended  (formulated) 
componds  to  the  products  listed  under 
Export  Trade  in  the  original  certificate. 

The  OETCA  is  issuing  this  notice  in 
compliance  with  section  302  (b)(1)  ol  the 
Act  which  requires  the  Secretary  to 
publish  a  notice  of  the  application  in  t)ie 
Federal  Register  identifying  the  persons 
submitting  an  application  and 
summarizing  the  conduct  proposed  for 
certification.  Interested  parties  have 
twenty  (20)  days  from  the  publication  of 
this  notice  in  which  to  submit  written 
information  relevant  to  the 
determination  of  whether  a  certificate 
should  be  issued. 

Dated;  Decenihcr  28.  1984 
Irving  P.  Margulies, 
dfiu-ral  Counsel. 
|hR  !)()<:.  H.V  120  Filed  1-2-84:  8:45  ain| 

BILLING  CODE  3S10-0R-M 


IA-588-4031 

Stainless  Steel  Woven  VVire  Cloth 
From  Japan;  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value 

agency:  International  Tfade 
Administration.  Import  Administration. 
Commerce. 
action:  Notice. 


SUMMARY:  We  have  preliminary 
determined  that  stainless  steel  woven 
wire  cloth  from  |apan  is  being,  or  is 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value,  and  have  notified 
the  U.S.  International  Trade 
Commission  (ITC)  of  our  deleminalion. 
We  have  also  directed  the  U.S.  Customs 
Service  to  suspend  the  liquidation  of  all 
entries  of  stainless  steel  woven  wire 
cloth  from  Japan,  with  the  exception  of 
entries  of  merchandise  from  the  four 
manufacturers  that  are  excluded  from 
this  determination,  that  are  entered,  or 
withdrawn  from  warehouses,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice,  and  to  require 
a  cash  deposit  or  bond  for  each  entry  in 
an  amount  equal  to  the  estimated 
dumping  margins  as  described  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice.  Those  firms  which  are 
subject  to  or  excluded  from  this 
determination  are  indicated  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

If  this  investigation  proceeds 
normally,  we  will  make  a  final 
determination  by  March  12, 1985. 
EFFECTIVE  DATE:  January  3. 1985. 
FOR  FURTHER  INFORMATION  CONTRACT: 
Michael  Ready,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW..  Washington. 
DC.  20230:  telephone:  (202)  377-2613. 
SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

We  have  preliminarily  determined 
that  stainless  steel  woven  wire  cloth 
(SSWWC)  from  Japan  is  being,  or  is 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
section  733  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1673b)  (the  Act). 
The  weighted  average  margins  for  the 
individual  companies  investigated  are 
listed  in  the  "Suspension  of  Liquidation" 
section  of  this  notice.  We  have  found 
either  no  margins,  or  de  minimi's 
margins  on  sales  made  by  four  of  the 
firms  investigated.  Therefore,  those 
firms  have  been  excluded  from  this 
determination.  The  weighted  average 
margins  of  all  sales  compared  of  the 
companies  not  excluded  is  3.48  percent 
ad  valorem. 

Case  History 

On  May  31, 1984,  we  received  a 
petition  filed  in  proper  form  from  the 
American  Wire  Cloth  Insitilute  (AWCI), 
on  behalf  of  the  U.S  industry  producing 
SSWWC.  In  compliance  with  the  filing 
requirements  of  §  3,53.36  of  the 
Commerce  Regulations  (19  CFR  353.36). 


the  petition  alleges  that  imports  of  the 
subject  merchandise  from  Japan  are 
being,  or  are  likely  tote,  sold  in  the 
United  Stales  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1673)  (the  Act),  and  that  these 
imports  are  materially  injuring,  or 
threatening  material  injury  to,  a  U.S. 
industry. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  upon  which  to  initiate  an 
antidumping  investigation.  We  initiated 
the  investigation  on  June  19. 1984  (49  FR 
25890),  and  notified  the  ITC  of  our 
action. 

On  July  10, 1984,  the  ITC  found  that 
there  is  a  reasonable  indication  that 
imports  of  SSWWC  from  Japan  are 
materially  injuring,  or  threatening 
material  injury  to,  a  U.S.  industry  (U.S. 
ITC  Pub.  No.  1552  July  1984). 

On  October  24, 1984,  pursuant  to  a 
request  from  the  petitioner  under  section 
733(c)(l)(.A)  of  the  AcL  the  Department 
extended  the  date  for  the  preliminary 
determination  until  December  27, 1984 
(49  FR  42771 ). 

The  following  manufacturers, 
accounting  for  more  than  80  percent  of 
the  sales  of  the  subject  merchandise  to 
the  United  States,  were  investigated 
.Nihon  Net  Kosan  Co.  Ltd.  (Nihon). 
Nissaku  Wire  Netting  Co.  Ltd.  (Nissaku). 
Asano  Wire  Netting  Co.  Ltd.  (Asano).  F. 
Hayashi  Wire  Cloth  Manufacturing  Co. 
(Hayashi),  Matsubara  Wire  Netting  Co. 
Ltd.  (Matsubara).  Sakakura  Wire  and 
Wire  Netting  Co.  Ltd.  (Sakakura). 
Yamato  Wire  Netting  Co.  Ltd.  (Yamato). 
DIA  Enterprises  Ltd.  (DIA),  and  ITO 
Wire  Netting  Co.  (ITO).  We  investigated 
100  percent  of  the  sales  made  by  the 
above  companies  during  the  period  of 
investigation  (December  1. 1983.  through 
May  31. 1984). 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  stainless  steel  woven 
wire  cloth,  whether  in  rolls,  in  endless 
bands,  or  in  lengths,  not  cut  to  shape: 
woven  of  simple  warp  and  weft 
construction  with:  (1)  Meshes  not  finer 
than  .30  wires  to  the  lineal  inch  in  wrap 
or  filling,  valued  over  7.5  cents  per 
square  foot.  (2)  with  meshes  finer  than 
30  but  not  finer  than  90  wires  to  the 
lineal  inch  in  warp  or  filling,  valued  over 
21.25  cents  per  square  foot,  or  (3)  with 
meshes  finer  than  90  wires  to  the  lineal 
inch  in  warp  or  filling:  as  currently 
provided  for  in  items  642.5200,  642.6400 
and  642.7400  of  the  TSUSA.  Stainless 
steel  gauze,  fabric,  screen,  netting  or 
fencing  are  not  covered  by  this 
Investigation. 
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Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value. 
we  compared  the  United  States  price 
with  the  foreign  market  value 

United  Slates  Price 

As  provided  in  section  772  of  the  Act. 
we  used  the  purchase  price  of  the 
subject  merchandise  to  represent  the 
United  States  price  because  the 
merchandise  was  sold  to  unrelated 
purchasers  prior  to  its  importation  into 
the  United  States.  We  calculated  the 
purchase  price  based  on  the  FOB.  GIF, 
or  ex-godown  packed  price  to  unretated 
customers  in  the  United  States,  or  to 
unrelated  trading  companies  in  |apan. 
We  made  deductions,  where 
appropriate,  for  |apanese  inland  freight, 
inland  insurance,  ocean  freight,  marine 
insurance.  FOB  charges,  customs 
brokerage,  and  inspection  expenses. 

Foreign  Market  Value 

In  accordance  with  section  773(a)  of 
the  Act.  we  calculated  foreign  market 
value  based  on  home  market  sales,  sales 
to  third  country  markets  or  constructed 
value.  We  made  comparisons  of  "such 
or  similar"  merchandise  based  on  grade, 
mesh  size,  and  wire  diameter  categories 
selected  by  Commerce  Department 
industry  experts. 

Where  we  used  home  market  prices 
as  the  basis  for  foreign  market  value,  we 
calculated  the  home  market  prices  for 
each  type  of  SSWWC  on  the  basis  of 
delivered  or  ex-factory  packed  prices  to 
unrelated  purchasers.  From  these  prices, 
we  deducted,  where  appropriate. 
Japanese  inland  freight  and  inland 
insurance.  Where  we  used  sales  to  third 
country  markets  as  the  basis  for  foreign 
market  value,  we  calculated  the  third 
country  price  on  the  basis  of  the  ex- 
godown  or  CIF  price  with  deductions, 
where  appropriate,  for  inland  freight  in 
Japan,  inspection  expenses,  ocean 
freight  and  marine  insurance.  In  both 
cases,  we  made  adjustments,  where 
appropriate,  for  differences  in  credit 
expenses  and  other  direct  selling 
expenses  in  accordance  with  §353.15  of 
our  regulations  (19  CFR  353.15).  We  also 
made  adjustments,  where  appropriate, 
for  differences  in  merchandise  in 
accordance  with  {  353.16  of  our 
regulations  (19  CFR  353.16).  We  also 
deducted  home  market  or  third  country 
packing  costs  and  added  the  packing 
cost  incurred  on  sales  to  the  United 
States. 

We  disallowed  a  claimed  adjustment 
for  differences  in  manufacturing  costs 
(based  on  differences  in  the  order  date 
between  certain  sales  to  the  United 


Slates  and  certain  sales  to  the  home 
market).  The  adjustment  was  disallowed 
pursuant  to  $  353.16  of  our  regulations 
(19  CFR  353.16)  which  states  that 
"Differences  in  costs  of  producing 
merchandise  with  identical  physical 
characteristics  as  end  products  will  not 
he  considered  appropriate  adjustments." 
We  also  disallowed  a  claimed 
adjustment  for  higher  administrative 
expenses  incurred  on  home  market  sales 
because  we  consider  these  to  he  indirect 
expenses  not  bearing  a  direct 
relationship  to  the  sales  under 
consideration. 

Where  we  used  constructed  value  as 
the  basis  for  foreign  market  value,  we 
added  the  cost  of  materials,  fabrication, 
general  expenses,  profit,  and  U.S. 
packing.  The  amount  added  for  general 
expenses  was  the  statutory  minimum  of 
10  percent  of  the  sum  of  material  and 
fabrication  costs,  or  the  actual  general 
expenses,  whichever  was  higher.  The 
amount  added  for  profit  was  the 
statutory  minimum  of  8  percent  of  the 
sum  of  materials,  fabrication  costs,  and 
general  expenses,  or  the  actual  profit, 
whichever  was  higher. 

Verification 

As  provided  in  section  773(a)  of  the 
Act.  we  will  verify  all  information  used 
in  reaching  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733|d)  of 
the  Act.  we  are  directing  the  United 
States  Customs  Service  to  suspend 
liquidation  of  all  entries  of  SSWWC 
from  Japan,  with  the  exception  of  the 
SSWWC  produced  by  DIA.  ITO, 
Matsubara  and  Yamato.  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  United  States  Customs 
Service  shall  require  a  cash  deposit  or 
the  posting  of  a  bond  equal  to  the 
estimated  weighted  average  amounts  by 
which  the  foreign  market  value  of  the 
merchandise  aubject  to  this 
investigation  exceeds  the  United  States 
price  as  shown  in  the  table  below. 
Companies  excluded  from  this 
determination  are  identified  by  an 
asterisk  (*)  in  the  chart  below.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 
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ITC  Notirication 

In  accordance  with  section  733(f)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonconfidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration.  The  ITC  will  determine 
whether  these  imports  materially  injure, 
or  threaten  material  injury  to.  a  U.S. 
industry  before  the  later  of  120  days 
after  we  make  our  preliminary 
affirmative  determination  or  45  days 
after  we  make  a  final  affirmative 
determination. 

Public  Comment 

In  accordance  with  §  353.47  of  our 
regulations  (19  CFR  353.47).  if  requested, 
we  will  hold  a  public  hearing  to  afford 
interested  parties  an  opportunity  to 
comment  on  this  preliminary 
determination  at  10:00  a.m.  on  February 
1. 1985.  at  the  United  States  Department 
of  Commerce,  Room  B-841. 14th  Street 
and  Constitution  Avenue,  NW.. 
Washington,  D.C.  20230.  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  to  the  Deputy 
Assistant  Secretary  for  Import 
Administration,  Room  3099.  at  the  above 
address  within  10  days  of  the 
publication  of  this  notice.  Requests 
should  contain:  (1)  The  party's  name, 
address,  and  telephone  number:  (2)  the 
number  of  participants;  (3)  the  reason 
for  attending:  and  (4)  a  list  of  the  issues 
to  be  discussed. 

In  addition,  prehearing  briefs  in  at 
least  10  copies  must  be  submitted  to  the 
Deputy  Assistant  Secretary  by  January 
25. 1985.  Oral  presen'ations  will  be 
limited  to  issues  raised  in  the  briefs.  All 
written  views  should  be  filed  in 
accordance  with  19  C.F.R.  353.46,  within 
30  days  of  this  notice's  publication,  at 


Federal  Register  /  Vol.  50.  No.  2  /  Thursday.  January  3.  1985  /  Notices 


311 


the  above  address  and  in  at  least  10 

copies. 

.Alan  F.  Holmer. 

Dppuly  Assistant  Sncret^ry  for  Import 

Administration. 

December  27. 1984. 

IFR  Doc.  85-137  Filed  l-t-85:  8:45  am| 

MLUNG  CODE  3S10-OS-M 


Minority  Business  Development 
Agency 

Financial  Assistance  Application 
Announcements;  Georgia 

agency:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 


SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  eight  (8)  months  is  estimated  at 
$300,667  for  the  project  performance  of 
05/01/85  to  12/31/85.  The  MBDC  will 
operate  in  the  Atlanta.  Georgia 
Metropolitan  Statistical  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $255,567  in  Federal  funds  and 
a  minimum  of  $45,100  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services).  The  Project  Number  is  04-10- 
85004-01  for  the  Atlanta.  Georgia  SMSA. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  Coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance:  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations:  the  resources  available  to 
the  firm  in  providing  management  and 


technical  assistance:  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application:  and  the  firms  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
appHcations  is  January  31. 1985. 
Applications  must  be  postmarked  on  or 
before  January  31, 1985. 
ADDRESS:  Atlanta  Regional  Office.  1371 
Peachtree  Street,  NE.,  Suite  505,  Atlanta, 
Georgia  30309,  (404)  881-4091. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carlton  L  Eccles,  Acting  Regional 
Director,  Atlanta  Regional  Office. 
SUPPLEMENTARY  INFORMATION: 
Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 
11.800  Minority  Business  Development 

(Catalog  of  Federal  Domestic 

Assistance) 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  U.S.  Department  of  Commerce. 
Minority  Business  Development  Agency, 
1371  Peachtree  Street,  NE.,  Suite  505, 
Atlanta,  Georgia,  Tuesday,  January  15, 
1985  at  9:00  a.m. 

Dated:  December  19, 1984. 
Carlton  L.  Eccles. 

Actinia  Regional  Director.  Regional  Office. 
|FR  Doc.  85-44  Filed  1-2-85:  8:45  am) 

BIUING  CODE  3S10-21-M 


Financial  Assistance  Application 
Announcements;  Mississippi 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Notice. 

SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  (11)  eleven  months  is  estimated  at 
$218,617  for  the  project  performance  of 
05/01/85  to  06/30/86.  The  MBDC  will 
operate  in  the  Jackson,  Mississippi 


Metropolitan  Statistical  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $185,442  in  Federal  funds  and 
a  minimum  of  $32,725  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services).  The  Project  Number  is  04-10- 
85017-01  for  the  Jackson,  Mississippi 
SMSA. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this.  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
applications  is  January  31, 1985, 
Applications  must  be  postmarked  on  or 
before  January  31, 1985. 
ADDRESS:  Atlanta  Regional  Office.  1371 
Peachtree  Street,  NE..  Suite  505.  Atlanta. 
Georgia  30309,  (404)  881-4091. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carlton  L.  Eccles,  Acting  Regional 
Director.  Atlanta  Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
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information,  copies  of  application  kits 
and  applicable  regulations  can  lie 
obtained  at  the  above  address. 
11.800  Minority  Business  Development 

(Catalog  of  Federal  Domestic 

Assistance). 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  U.S.  Department  of  Commerce. 
Minority  Business  Development  Agency. 
1371  Peachtree  Street.  NE..  Suite  505. 
Atlanta.  Georgia.  Tuesday.  January  15. 
1985  at  9:00  a.m. 

Carlton  L.  EccIm. 

Actirif!  Ref:ior,al Director.  Rtfiionol Office. 

Dated:  December  19. 1984. 
jFR  85-43  Filed  1-2-85:  8:45  am| 
MXMO  OOOC  3B1*-ai-ll 


Financial  Assistance  Application 
Announcement;  Alabama 

AQENCY:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  (11)  eleven  months  is  estimated  at 
S252.084  for  the  project  performance  of 
May  1.  1985  to  March  31.  1986.  The 
MBDC  will  operate  in  the  Birmingham. 
Alabama  Metropplitan  Statistical  Area 
(MSA).  The  first  year  cost  for  the  MBDC 
will  consist  of  $214,271  in  Federal  funds 
and  a  minimum  of  $37,813  in  non- 
Federal  funds  (which  can  be  a 
combination  of  cash,  in-kind 
contribution  and  fees  for  ser\ices).  The 
Project  Number  is  04-10-85007-01  for 
the  Birmingham.  Alabama  SMSA. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments.  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 


assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  ^e  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance:  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
e.xisting  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

CLOSINO  date:  The  closing  date  for 
applications  is  )anuary  31, 1985. 
Applications  must  be  postmarked  on  or 
before  January  31, 1985. 

ADDRESS:  Atlanta  Regional  Office,  1371 
Peachtree  Street,  NE.,  Suite  505,  Atlanta. 
Georgia  30309.  (404)  881-4091. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carlton  L  Eccles.  .Acting  Regional 
Director.  Atlanta  Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic 
Assistance). 

Diitpd:  December  19. 1984. 
Carlton  L.  Eccles. 

Acting  Regional  Director.  Atlanta  Regional 
Office. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  U.S.  Department  of  Commerce, 
Minority  Business  Development  Agency. 
1371  Peachtree  Street.  NE.,  Suite  505, 
Atlanta,  Georgia.  Wednesday,  January 
16.  1985  at  9:00  a.m. 

|KR  Uoc.  8;>-35  Filed  1-2-85:  8:45  am) 
■LUNO  COOC  SStO-31-ll 


Financial  Assistance  Application 
Announcement;  Alabama 

agency:  Minority  Business 
Development  Agency,  Commerce. 

action:  Notice. 


summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  eleven  (11)  months  is  estimated  at 
$171,417  for  the  project  performance  of 
05/01/85  to  03/31/86.  The  MBDC  will 
operate  in  the  Mobile,  Alabama, 
Metropolitan  Statistical  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $145,704  in  Federal  funds  and 
a  minimum  of  $25,713  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
ser\  ices).  The  Project  Number  is  04-10- 
85008-01  for  the  Mobile,  Alabama 
SMSA. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this.  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 
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CLOSING  DATE:  The  closing  date  for 

appUcations  is  January  31, 1985. 

Apphcations  must  be  postmarked  on  or 

before  January  31. 1985. 

ADDRESS:  Atlanta  Regional  Office.  1371 

Peachtree  Street.  NE..  Suite  505.  Atlanta. 

Georgia  30309.  (404)  881-4091. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carlton  L.  Eccles.  Acting  Regional 

Director.  Atlanta  Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 
11.800  Minority  Business  Development 
(Catalog  of  federal  Domestic 
Assistance). 

Dated:  December  19. 1984. 
Carlton  L  Eccles. 

Acting  Regional Directon  Atlanta  Ro-ional 
Office. 

A  pre-applicatien  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  U.S.  Department  <rf  Commerce. 
Minority  Business  Development  Agency. 
1371  Peachtree  Street.  NE..  Suite  505. 
Atlanta.  Georgia.  Wednesday.  January 
16. 1985  at  9:00  a.m. 

IFR  Doc.  85-36  Filed  1-2-85:  8:45  anij 
MLUNO  COOE  3S10-31-« 


Financial  Assistance  Application 
Announcement;  Alabama 

agency:  Minority  Business 
Development  Agency,  Commerce. 

action:  Notice. 

summary:  the  Minority  Business        ^ 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting  ' 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  (11)  eleven  months  is  estimated  at 
$171,417  for  the  project  performance  of 
05/01/85  to  03/31/86.  The  MBDC  will 
operate  in  the  Birmingham,  Alabama 
Metropolitan  Statistical  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $145,704  in  Federal  funds  and 
a  minimum  of  $25,713  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services).  The  Project  Number  is  04-10- 
85012-01  for  the  Montgomery.  Alabama 
SMSA. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  stale  governments.  American 


Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this.  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance:  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  3n 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 
CLOSING  date:  The  closing  date  for 
applications  is  January  31, 1985. 
Applications  must  be  postmarked  on  or 
before  January  31. 1985. 
ADDRESS:  Atlanta  Regional  Office.  1371 
Peachtree  Street.  NE.,  Suite  505,  Atlanta. 
Georgia  30309.  (404)  881-4091. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carlton  L.  Eccles,  Acting  Regional 
Director,  Atlanta  Regional  Office. 
SUPPLEMENTARY  INFORMATION: 
Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 
11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic 
Assistance). 

Dated:  December  19. 1984. 
Carlton  L.  Eccles. 

Acting  Regional  Director.  A  llanta  Regional 
Office. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  U.S.  Department  of  Commerce. 
Minority  Business  Development  Agency. 


1371  Peachtree  Street.  NE..  Suite  505. 
Atlanta.  Georgia.  Wednesday.  January 
16. 1985  at  9:00  a.m. 
(FR  Doc.  85-28  Filed  1-2-85:  8:45  am] 

MLUNO  COOE  3S10-21-II 

Financial  Assistance  Applications; 
Connecticut 

agency:  Minority  Business 
Development  Agency.  Commerce. 

ACTION:  Notice. 


summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  a  MBDC  for 
a  3  year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  eight  months  is  estimated  at 
$105,907  for  the  project  in  performance 
of  May  1. 1985  to  December  31. 1985.  The 
MBDC  will  operate  the  Connecticut 
Metropolitan  Statistical  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $105,967  in  Federal  funds  and 
a  minimum  of  $18,700  in  non-Federal 
funds  (which  can  be  combination  of 
cash,  in-kind  contribution  and  fees  for 
services). 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments.  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this.  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements,  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
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■  visting  uifice  in  the  ({fogriiphii.  rirjjitm 
tor  which  they  are  ctpplyin);. 

I  he  MBL)C  \\  ill  operate  f«'r  »  ;i  yejti 
pi-ridd  with  periodic  reviews 
t'lilminitling  in  unnuiil  e\iiliiiiti(iris  to 
lietermine  if  funding  for  the  project 
should  continue.  Continue  funding  wilt 
)•('  ot  the  discretion  of  MBDA  hiised  on 
^•u  h  fjtctors  as  an  MUEK's  s<ilisfa(.tor> 
perform.ince.  the  aviiiliiliiiilv  of  funds. 
»ind  .Agency  priorities. 

Cosing  Date:  The  closing  dali  for 
ti{)p!:(alions  is  January  2ft.  lWi5 
Applications  must  be  postmarked  on  vi 
'■(•fore  January  2a  1JI85 

AOORESS:  New  York  Regional  Office. 
Minority  Business  Development  Agenc.v. 
J».  Federal  l^aza.  Rt>om  n720.  New  York. 
New  York  10278:  Area  Cod«  'le'i  p'lone 
\uml.er  (212)  2fH-rt2r>l' 

FOR  FURTNCR  INFONMATION  CONTACT: 

I.  na  S;;nchez.  Regional  Diiei  lor.  \fi\ 
>  c'k  Rf'giunal  Office. 

SUPPLEatENTARV  INFOIIMATION: 

Questions  concerning  the  precetiing 
mformalion.  copies  of  application  kits 
and  applicable  regulations  can  Ik 
obtained  at  the  above  address. 

I  I.8U0  Minority  Business  Development 
'  iC'atalog  of  Federal  Domestic 
\ssistance). 

Ditet!:  Dciemlier  :;i.  1W4 
V\  illMin  Bird. 
\.  'irii;  Rr-:iiuial  Dimtor.  \t  i\  )i"^/.  Wiy.'i'ft.' 

(  K  I)tK..  85-52  Filed  l-2-«:..  8:4,i  ur<i| 
BILLING  COOC  3510-avM 


Financial  Assistance  Application 
Announcement;  Florida 

AGENCY:  Minority  Business 

Dt  u  topment  Agency.  Commene 

action:  Notice. 

SUMMARY:  The  Minority  Business 
lUvelopment  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Centec 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  availalile 
funds.  1  he  cost  of  performance  for  the 
first  (8)  eight  months  is  estimated  at 
$124,667  for  the  project  performance  of 
«i/0l/85  to  12/31/85.  The  MBDC  will 
operate  in  the  Iacksonvill€^  F'lorida 
Metropclitan  Statistical  Area  (MSA) 
The  first  year  cost  for  the  MBDC  will 
consist  of  $105,967  in  Federal  funds  and 
a  minimum  of  $18,700  in  non-F'ederal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services).  The  Project  Number  is  04-l(»- 
85006-01  for  the  Jacksonville.  Florida 
SMSA. 


The  funding  instrument  for  the  MBIK! 
v\  ill  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization. 
lo(  al  and  stiite  govirrnments.  Americ  an 
Indian  lril>es  and  educational 
institutions. 

The  MBDC  will  provide  managemeiil 
tiad  technical  assistance  to  eligible 
( iients  for  the  establishment  and 
operation  of  businesses.  The  MBD(; 
pri>gram  is  dc^signed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  ordei  to 
accomplish  this,  MBDA  supports  MBIX: 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  u  full 
range  of  management  and  technical 
.issistance:  and  !>erve  as  a  c:onduit  of 
information  and  assistanu-  regarding 
niinority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  Its  staff  in  addressing  the  needs  (>l 
minority  business  individuals  and 
organizations:  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance:  the  firm's  proposed 
approach  to  performing  the  work 
rt'Cjuirements  included  m  the 
Hpplic:ation:  and  the  firm's  estimated 
cost  for  prov  iding  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3-yeai 
^t-iiud  with  periodic  reviews 
culminating  in  annual  evaluations  to 
di^termine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
b«r  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDC's  satisfactory 
p<Tformance.  the  availability  of  funds, 
and  Agency  priorities. 

Closing  Dale:  The  closing  date  for 
applications  is  January  31,  lOS.*). 
Applications  must  be  postmarked  on  or 
before  January  31, 1985. 

ADDRESS:  Atlanta  Regional  Office.  1371 
Peachfrec  Street,  NF...  Suite  505.  Atlanta. 
(Worgia  30:(09.  (4(M)  881-1091. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carlton  L.  Fccles.  Acting  Regional 
Director.  Atlanta  Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  l»e 
obtained  at  the  above  address. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic 
Assistance). 


Diilctt:  Uecemlier  19.  1SW4. 
<'4irllon  L  Eccleft, 

l(  ;•/;.«.•  Ill  i:iiiiHil Ihivf.lor.  AtUiitiu  Hi-s:u-tuil 

( >•  II  f 

A  pre-application  confert^nce  to  assist 
all  interested  applicants  will  be  held  al 
the  I'.S.  Department  of  Commerce. 
Minotity  Business  Development  Agency. 
t.«7l  Peiichtree  Street,  NE..  Suite  505. 
.Atlanta.  Georgia.  Wednesday,  January 
If).  Ut«5  at  9:00  a.m. 

If  K  IkK.  »:-M  Filed  1-2-65;  &43  am| 
8ILLINC  COOC  3510-31-11 


Financial  Assistance  Application 

Announcement;  Florida 

SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Centei 
(MBIK!)  Prpgr-im  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  (11)  eleven  months  is  estimated  al 
Sr05.Kl3  for  the  project  performance  of 
05/01/85  to  03/31/86.  The  MBDC  will 
operate  in  the  Miami,  Florida 
Metropolitan  Statistical  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  S399.958  in  Federal  funds  and 
a  minimum  of  $105,875  in  non-Fedcrral 
binds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
sei\  ices).  The  Project  Number  is  04-10- 
H.V>13-01  for  the  Miami,  Florida  S.MSA. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
cimtpetition  is  open  to  individuals, 
nonprofit  and  for-profit  organizations, 
local  and  stale  governments.  American 
Indian  tribes  and  educational 
institutions. 

1  he  MBDC  will  provide  managenu-nt 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
op«!ration  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
at.compiish  this,  MBDA  supports  MBIX; 
prtigrams  that  can:  coordinate  and 
[jroker  public  and  private  sector 
n^sources  on  behalf  of  minority 
individuals  and  firms:  offer  them  a  full 
range  of  management  and  technical 
assistance:  and  serve  as  a  conduit  of 
information  and  assistance  regarding, 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations:  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance:  the  firm's  proposed 
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upproach  to  performing  the  work 
requirements  included  in  the 
cippHciition:  and  the  firm's  estimiiU-d 
cost  for  providing  assictiince.  It  is 
Hdvisable  that  applicants  have  an 
existing  office  in  the  geojjniphic  region 
for  which  they  are  applying. 

The  MBDC  will  operitle  for  a  3-year 
period  with  periodic  roviews 
culminating  in  annual  bvuluations  to 
determine  if  funding  fur  the  project 
should  continue.  Continued  funding  will 
he  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  avaiUiliility  of  funds, 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
iipplications  is  January  31,  If (85. 
Applications  must  be  postmarked  on  or 
tufore  January  31.  IJWJS. 
ADDRESS:  Atlanta  Regional  Office.  1371 
Piat.hlree  Street.  NE.,  Suite  5i\5.  Atlanta. 
C^eorgia  30309.  (404)  881-4091. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carlton  L  Eccles.  Acting  Regional 
Director.  Atlanta  Rt?pional  Office 
SUPPUEMENTARV  INFORMATION: 
Questions  concerning  the  preceding 
information,  copies  of  wpplication  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 
11.800  Minority  Business  Development 
(Catalog  of  Federal  DomesMc 
Assistance). 

Dated:  Dcceml)er  19. 10B4 
Carilon  L.  Eccles. 

■\c!it!j;  Re^itmul Pint  tori  AtUirla  He^ionul 
Office. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  U.S.  Department  of  Commerce. 
Minority  Business  Development  Agency. 
13ri  Feachtree  Street.  NE..  Suite  505. 
Atlanta.  Georgia.  Wednesday.  Januar>' 
to.  1985  at  9:00  a.m. 

\¥K  Doc.  85-33  Filed  1-2-i«5:  8:45  am) 

8ILLIMQ  COM  3S10-21-II 
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Financial  Assistance  Application 
Announcement;  Florida 

AGENCY:  Minority  Business 
Dtvt  lopment  Agency,  Commen:e. 
action:  Notice.  i 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a'S-year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  (8)  eight  months  is  estimated  at 
$124,667  for  the  project  performance  of 
05/01/85  to  12/31/85.  The  MBDC  will 


operate  in  the  Orlando.  Florid^ 
Metropolitan  Statistical  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $105,967  in  Federal  funds  and 
a  minimum  of  $18,700  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services).  The  Project  Number  is  04-10- 
05005-01  for  the  Orlando,  Florida  SMSA. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals. 
n(mprofit  and  for-profit  organization, 
local  and  state  governments.  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  prov  ide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this.  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance:  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
miniority  business  individuals  and 
organizations:  the  resources  available  to 
the  firm  in  providing  management 
organizations;  the  resources  available  to 
the  firm  in  providing  management  work 
requirements  included  in  the 
ii[)pIication:  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  date:  The  closing  date  for 
applications  is  January  31, 1985. 
Applications  must  be  postmarked  on  or 
before  January  31. 1985. 
ADDRESS:  Atlanta  Regional  Office.  1371 
Peachtree  Street.  NE..  Suite  505.  Atlanta. 
Georgia  30309,  (404)  881-4091. 
FOR  FURTHER  INFORMATION  CONTACT 
Carlton  L  Eccles.  Acting  Regional 
Director.  Atlanta  Regional  Office. 
SUPPLEMENTARY  INFORMATION: 
Questions  concerning  the  preceding 
information,  copies  of  application  kits 


and  applicable  regulations  can  be 
obtained  at  the  above  address. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic 
.Assistance). 

Ditfed:  December  19, 1964. 
Carlton  L.  Eccles, 

Actiii}:  Rifiional  Director.  Atlanta  Regionut 
Office 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  U.S.  Department  of  Commerce. 
Minority  Business  Development  Agency. 
1371  Peachtree  Street.  NF...  Suite  505. 
Atlanta.  Georgia.  Wednesday.  Jatuiar> 
16.  lf»85  at  9:00  a.m. 

[IK  Udc  B5-30  Filed  1-2-85;  8:45  anij 
BILUNG  COOC  3510-21-M 


Financial  Assistance  Application 
Announcement;  Florida 

agency:  Minority  Business 
Development  Agency.  Commercial. 

action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  (11)  eleven  months  is  estimated  at 
$171,417  for  the  project  performance  of 
05/01/85  to  03/31/86.  The  MBDC  will 
operate  in  the  West  Palm  Beach.  Florida 
Metropolitan  Statistical  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $145,704  in  Federal  funds  and 
a  minimum  of  $25,713  in  non-Federal 
fuads  (which  can  be  a  combination  ot 
cash,  in-kind  contribution  and  fees  for 
services).  The  Project  Number  is  04-10- 
8.5014-01  for  the  West  Palm  Beach. 
Florida  SMSA. 

The  funding  instrument  for  the  MBDC: 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organizations, 
local  and  state  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designated  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this.  MBDA  supports  MBIX' 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
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range  of  management  and  technical 
assistance:  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Apphcations  will  be  judged  on  the 
experience  and  capabiUty  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations:  the  resources  available  to 
the  Arm  in  providing  management  and 
technical  assistance;  the  Tirm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application:  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  XfBDA  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
applications  is  January  31. 1985. 
Applications  must  be  postmarked  on  or 
before  January  31. 1985. 
AOORESS:  Atlanta  Regional  Office.  1371 
Peachtree  Street.  NF...  Suite  505,  Atlanta. 
Georgia  30309.  (404)  Bin -1091. 
FOR  FUftTHER  IMFOflMATION  CONTACT 
Carlton  L  Eccles.  Acting  Regional 
Director.  Atlanta  Regional  OfHce. 
SUPPLEMENTARY  INFORMATION: 
Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 
11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic 
Assistance) 

Ddted:  December  19.  1»H. 
CaHloa  L.  Ecdes, 

Acting  Rfgiona!  Dirfclor.  Atlanta  RtJgional 
Office. 

A  pre-applicatiun  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  U.S.  Department  of  Commerce. 
Minority  Business  Development  Agency, 
1371  Peachtree  Street.  NE..  Suite  505, 
Atlanta.  Georgia.  Wednesday.  January 
16, 1985  at  9:00  a.m. 

|FR  Doc.  85-32  Filed  1-2-8.5;  8:45  .imj 
MJJNG  CODE  3S10->t-« 


Financial  Assistance  Application 
Announcement;  Cieorgia 

agency:  Minority  Business 
Development  Agency.  Commerce. 
ACTKM:  Notice. 


auMMARY.  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  (17)  seventeen  months  is  estimated 
at  $264,917  for  the  project  performance 
of  May  1. 1985  to  September  30. 1986. 
The  MBDC  will  operate  in  the  Augusta, 
Georgia  Metropolitan  Statistical  Area 
(MSA).  The  first  year  cost  for  the  MBDC 
will  consist  of  $22.5.179  in  Federal  funds 
and  a  minimum  of  $39,738  in  non- 
Federal  funds  (which  can  be  a 
combination  of  cash,  in-kind 
contribution  and  fees  for  services).  The 
Project  Number  is  04-10-85019-01  for 
the  Augusta.  Georgia  SMSA. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organizations, 
local  and  state  governments.  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms:  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capabihty  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance:  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application:  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds. 
and  Agency  priorities. 
CLOSING  DATE:  The  closing  date  for 
applications  is  January  31, 1985. 


Applications  must  be  postmarked  on  or 

before  January  31, 1985. 

AOORESS:  Atlanta  Regional  Office,  1371 

Peachtree  Street,  NE..  Suite  505,  Atlanta, 

Georgia  30309,  (404)  881-4091. 

FOR  FURTHER  INFORMATION  CONTACT! 

Carlton  L  Eccles.  Acting  Regional 

Director,  Atlanta  Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic 
Assistance). 

Dated:  December  19. 1984. 
Carlton  L.  Ecdes. 

Acting  Regional  Director,  Atlanta  Regional 
Office. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  U.S.  Department  of  Commerce, 
Minority  Business  Development  Agency, 
1371  Peachtree  Street,  NE.,  Suite  505, 
Atlanta,  Georgia,  Tuesday,  January  15. 
1985  at  9:00  a.m. 

|FR  Doc.  85-39  Filed  1-2-85:  8:45  am) 
MUMO  COW  3SIO-21-« 


Financial  Assistance  Application 
Announcement;  Georgia 

agency:  Minority  Business 
Development  Agency.  Commerce. 

action:  Notice. 

SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  (17)  seventeen  months  is  estimated 
at  $264,917  for  the  project  performance 
of  05/01/85  to  09/30/86.  The  MBDC  will 
operate  in  the  Columbus,  Georgia 
Metropolitan  Statistical  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $225,179  in  Federal  funds  and 
a  minimum  of  $39,738  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services).  The  Project  Number  is  04-10- 
85020-01  for  the  Columbus,  Georgia 
SMSA. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments,  American 
Indian  tribes  and  educational 
institutions.  • 
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I'he  MBDC  will  provide  management 
dnd  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this.  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance:  and  serve  at  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  iuclged  on  the 
experience  and  capability  of  the  firm 
und  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
tipproach  to  performing  the  work 
requirements  included  in  the 
application:  and  the  firin's  eslinuited 
cost  for  providing  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
dt-termine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBOC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
applications  is  January  31. 1965. 
Applications  must  be  postmarked  on  or 
before  January  31, 1985. 

ADDRESS:  Atlanta  Regional  Office.  1371 
t'eachlree  Street,  NE..  Suite  505.  Atlanta. 
C'.eorgia  30309,  (404)  881^(HM. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carlon  L.  Eccles,  Acting  Regional 
Director,  Atlanta  Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

L);itcd:  December  19, 19B4. 
Carlton  L.  Eccles. 
Actinf!  Ri'fiional  Director.  At/unta  ftti^ional 
Office. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  hold  at 
the  U.S.  Department  of  Commerce. 
Minority  Business  Development  Agency, 
LITl  Peachtree  Street,  IMF...  Suite  .505. 


Atlanta,  Georgia.  Tuesday.  January  15. 
1985  at  9:00  a.m. 

|FR  l)(ic.  85-29  Filed  1-2-85;  8:45  am] 
WLLING  COOC  3S10-21-M 

Financial  Assistance  Application 
Announcement;  Georgia 

agency:  Minority  Business 
Development  Agency.  Commerce. 
action:  Notice 


summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  (14)  fourteen  months  is  estimated  at 
$218,617  for  the  project  performance  of 
05/01/85  to  06/30/86.  The  MBDC  will 
operate  in  the  Savannah.  Georgia 
Metropolitan  Statistical  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $185,442  in  Federal  funds  and 
a  minimum  of  $32,725  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services).  The  Project  Number  is  04-10- 
85010-01  for  the  Savannah,  Georgia 
SMSA. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organizations, 
local  and  state  governments.  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this.  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms:  offer  them  a  full 
range  of  management  and  technical 
assistance:  and  serve  as  a  conduit  of 
information  ani  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations:  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance:  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firms  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 


existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDCs  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
applications  is  January  31. 1985. 
Applications  must  be  postmarked  on  or 
before  January  31. 1985. 

ADDRESS:  Atlanta  Regional  Office.  1371 
Peachtree  Street.  NE..  Suite  505.  Atlanta. 
Georgia  30309.  (404)  881-4091. 

FOR  FURTHER  INFORMATION  CONTACT 

Carlton  L.  Eccles.  Acting  Regional 
Director.  Atlanta  Regional  Office. 
SUPPLEMENTARY  INFORMATION: 
Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 
11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic 
Assistance). 

Diited:  December  19. 1984. 
Carlton  L  Eccles, 


Acting  Ri'i;ional  Director.  Atlanta  Regional 

Office. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  U.S.  Department  of  Commerce. 
Minority  Business  Development  Agency. 
1371  Peachtree  Street.  NE..  Suite  505. 
Atlanta,  Georgia,  Tuesday,  January  1.5, 
1985  at  9:00  a.m. 
|FR  Doc.  85-37  Filed  1-2-85:  8.45  am) 

BILLING  CODE  3S10-21-M 


Financial  Assistance  Application 
Announcement;  Kentucky 

agency:  Minority  Business 
Development  Agency.  Commerce. 

action:  Notice. 


SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  (8)  eight  months  is  estimated  at 
$124,667  for  the  project  performance  of 
05/01/85  to  12/31/85.  The  MBDC  will 
operate  in  the  Louisville.  Kentucky 
Metropolitan  Statistical  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $105,967  in  Federal  funds  and 
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a  minimum  of  $18,700  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services).  The  Project  Number  is  04-10- 
85003-01  for  the  Louisville,  Kentucky 
SMSA. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organizations, 
local  and  state  governments.  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this.  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance:  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations:  the  resources  available  to 
the  Hrm  in  providing  management  and 
technical  assistance:  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application:  and  the  firm's  estim;:ted 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
applications  is  January  31. 1985. 
Applications  must  be  postmarked  on  or 
before  January  31. 1985. 

AOORESS:  Atlanta  Regional  Office.  1371 
Pcachtree  Street.  NE..  Suite  505.  Atlanta. 
Georgia  30309.  (404)  881-MM1. 

FOM  FURTHER  INFORMATIOM  CONTACT: 

Carlton  L  Eccles.  Acting  Regional 
Director.  Atlanta  Regional  Office. 

SUPf>LEMENTARV  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 


11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic 
Assistance) 

Dated:  December  19.  19&4. 

Cariloa  L.  Eccles. 

Acting  Rtfgional Director.  Atlanta  R'^jional 
Office. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  U.S.  Department  of  Commerce. 
Minority  Business  Development  Agency. 
1371  Peachtree  Street,  NE..  Suite  505. 
Atlanta.  Georgia.  Wednesday.  January 
16. 1985  at  9:00  a.m. 

|FR  Doc.  85-38  Filed  1-2-83:  8:45  am] 

MLUNQ  COM  3610-21-«l 


Financial  Assistance  Applications; 
Boston,  lAA 

agency:  Minority  Business 
Development  Agency,  Commerce. 

action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  a  MBDC  for 
a  3  year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  nine  months  is  estimated  at 
$175,312  for  the  project  performance  of 
April  1. 1985  to  December  31. 1985.  The 
MBDC  will  operate  in  the  Boston.  MA 
Metropolitan  Statistical  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $175,312  in  Federal  funds  and 
a  minimum  of  $30,938  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services). 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments.  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms:  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a. conduit  of 
information  and  assistance  regarding 
minority  business. 


Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations:  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application:  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3  year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
applications  is  January  28. 1985. 
Applications  must  be  postmarked  on  or 
before  January  28. 1985. 

ADDRESS:  New  York  Regional  Office. 
Minority  Business  Development  Agency. 
26  Federal  Plaza.  Room  3720,  New  York. 
New  York  10278.  Area  Code/Telephone 

Number  (212)  264-3262. 

FOR  FURTHER  INFORMATION  CONTACT 

Gina  Sanchez.  Regional  Director  New 

York  Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic 
Assistance) 

Dated:  December  21, 1984. 
Wiiliam  Bird. 

Acting  Regional  Director,  New  York  RugionaJ 
Office. 
|FR  Doc.  65-51  Filed  1-2-65:  8:45  am) 

MLUNO  COM  Wie-21-li 


Financial  Assistance  Applications; 
Newartc  et  al^  New  Jersey 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 

ACTION:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  a  MBDC  for 
a  3  year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  twelve  months  is  estimated  at 
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$684,500  for  the  project  performance  of 
April  1. 1985  to  March  31. 1986.  The 
MBDC  will  operate  in  the  Newark/ 
Paterson/Jersey  City,  New  Jersey 
Mclropolilan  Statistical  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $684,500  in  Federal  funds  and 
a  minimum  of  $115,500  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services). 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments.  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  fimi's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3  year 
period  with  periodic  reviews 
culminating  in  annual:  evaluations  to 
determine  if  funding  far  the  project 
should  continue.  Continue  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  Date:  The  closing  dale  for 
applications  is  January  28. 1985. 

ADDRESS:  New  York  Regional  Office. 
Minority  Business  Development  Agency. 
26  Federal  Plaza.  Room  3720.  New  York, 
New  York  10278.  Area  Code/Telephone 
Number  (212)  264-3262. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gina  Sanchez,  Regional  Director  New 
York  Regional  Office. 


SUPPLCMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 
11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic 
Assistance) 

Dated:  December  21, 1984. 
William  Bird, 

Acting  Regional  Director.  New  York  Regional 
Office. 

[FR  Doc.  85-^»8  Filed  1-2-85:  8:45  am) 
WLUNQ  COM  3StO-21-M 


Financial  Assistance  Applications; 
Bronx,  NY 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Notice. 

SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
fft-st  fifteen  months  is  estimated  at 
$366;520  for  the  project  performance  of 
April  1. 1985  to  June  30. 1986.  The  MBDC 
will  operate  in  the  Bronx.  N.Y. 
Metropolitan  Statistical  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $366,520  in  Federal  funds  and 
a  minimum  of  $64,680  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services). 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  e-stablishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 


minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
applications  is  January  28. 1985. 
Applications  must  be  postmarked  on  or 
before  January  28. 1985. 
ADDRESS:  New  York  Regional  Office. 
Minority  Business  Development  Agency, 
26  Federal  Plaza,  Room  3720.  New  York, 
New  York  10278.  Area  Code/Telephone 
Number  (212)  264-3262. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gina  Sanchez.  Regional  Director,  New 
York  Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 
11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic 
Assistance). 

Dated:  December  21. 1984. 
William  Bird, 

Acting  Regional  Director.  New  York  Regional 

Office. 

(FR  Doc.  85-47  Filed  1-2-85:  8:45  am] 

BILUNG  CODE  351ft-31-M 


Financial  Assistance  Applications; 
Broolclyn,  NY 

agency:  Minority  Business 
Development  Agency.  Commerce. 

ACTION:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  fifteen  months  is  estimated  at 
$418,880  for  the  project  performance  of 
April  1. 1985  to  June  30. 1986.  The  MBDC 
will  operate  in  the  Brooklyn.  NY 
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Metropolitan  Statisticiil  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $418,880  in  Federal  funds  and 
a  minimum  of  $73,920  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services). 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals. 
nonproHt  and  for-profit  organization, 
local  and  state  governments.  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this.  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  pu'clic  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms:  offer  them  a  full 
range  of  management  and  technical 
assistance:  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations:  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance:  the  firms  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application:  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  protect 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBD.^  based  on 
such  factors  as  an  MBDCs  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 
CLOSING  date:  The  closing  date  for 
applications  is  January  28. 1985. 
Applications  must  be  postmarked  on  or 
before  January  28, 1985. 
ADDRESS:  .New  York  Regional  OfHce. 
Minority  Business  Development  Agency, 
26  Federal  Plaza.  Room  3720.  New  York. 
New  York  1027a  Area  Code/Telephone 
Number  (212)  2&4-3262. 
FOR  FURTHER  INFORMATION  CONTACT. 
Gina  Sanchez.  Regional  Director  New 
York  Regional  Office. 
SUPPLEMENTARY  INFORMATION: 
Questions  concerning  the  preceding 
information,  copies  of  application  kits 


and  applicable  regulations  can  be 
obtained  at  the  above  address. 
11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic 
Assistance). 

Dated:  December  21.  1984. 

William  Bird. 

Acting  Rfvkuwl  Diretlor.  New  York  Rt^ional 
Office. 

|FR  Di)r..  8,5-49  Filed  1-2-8,5:  8:45  am| 

•HXINQ  COOC  Xt«-21-« 


Financial  Assistance  Applications; 
Broolttyn,  NY 

agency:  Minority  Business 
Development  Agency.  Commerce. 
ACTION:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBD.\) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  a  MBDC  for 
a  3-ycar  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  twelve  months  is  estimated  at 
$340,000  for  the  project  preformance  of 
April  1.  1985  to  March  31.  1986.  The 
MBDC  will  operate  in  the  Williamsburg. 
Bklyn,  N.Y.  Metropolitan  Statistical 
Area  (MSA).  The  first  year  cost  for  the 
MBDC  will  consist  of  $340,000  in  Federal 
funds  and  a  minimum  of  $60,000  in  non- 
Federal  funds  (which  can  be  a 
combination  of  cash,  in-kind 
contribution  and  fees  for  services). 

The  funding  instrument  for  the  .MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms:  offer  them  a  full 
range  of  management  and  techncial 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
oiganizations:  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 


approach  to  performing  the  work 
requirements  included  in  the 
application:  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBD.^  based  on 
such  factors  as  an  MBDCs  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  date:  The  closing  date  for 
applications  is  January  28. 1985. 
Applications  must  be  postmarked  on  or 
before  January  28,  1985. 

address:  New  York  Regional  Office, 
Minority  Business  Development  Agency. 
26  Federal  Plaza,  Room  3720,  New  York. 
New  York  10278.  Area  Code/Tolephone 
Number  (212)  264-3622. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gina  Sanchez,  Regional  Director.  New 
York  Regional  Office. 

supplementary  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  applications  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic 
Assistance) 

Ddled:  December  Z\.  1984. 
William  Bird, 

Aciiiijf  Rfjiional  Director.  New  York  Ri^^ior.al 

Office. 

|FR  Doc.  85-53  Filed  1-2-85:  8:45  am) 

BIUJNO  COOC  3SIO-21-« 


Financial  Assistance  Applications; 
Nassau,  Suffolk,  NY 

agency:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  nine  months  is  estimated  at 
$175,312  for  the  project  performance  of 
April  1, 1985  to  December  31, 1985.  The 
MBDC  will  operate  in  the  Nassau/ 
Suffolk  Metropolitan  Statistical  Area 
(MSA).  The  first  year  cost  for  the  MBDC 
will  consist  of  $175,312  in  Federal  funds 
and  a  minimum  of  $30,938  in  non- 
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Federal  funds  (which  can  be  a 
combination  of  cash,  in-kind 
contribution  and  fees  for  services). 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments.  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities.  | 

Closing  Date:  The  closing  date  for 
applications  is  January  28, 1985. 
Applications  must  be  postmarked  on  or 
before  January  28, 1985. 

ADDRESS:  New  York  Regional  Office, 
Minority  Business  Development  Agency, 
26  Federal  Plaza,  Room  3720.  New  York. 
New  York  10278,  Area  Code/Telephone 
Number  (212)  264-3262. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gina  Sanchez.  Regional  Director  New 
York  Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 


11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic 
Assistance] 

Dated:  December  21, 1984. 
William  Biid, 

Acting  Regional  Director.  New  York  Regional 

Office. 

|FR  Doc.  85-50  Filed  1-2-85:  8:45  am) 

BILUNQ  CODE  3510-21-11 


Financial  Assistance  Applications; 
New  York  City.  NY 

agency:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  a  MBDC  for 
a  3  year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  nine  months  is  estimated  at 
$164,934  for  the  project  performance  of 
April  1, 1985  to  December  31, 1985.  The 
MBDC  will  operate  in  the  New  York 
City  Metropolitan  Statistical  Area 
(MSA).  The  first  year  cost  for  the  MBDC 
will  consist  of  $164,934  in  Federal  funds 
and  a  minimum  of  $29,106  in  non- 
Federal  funds  (which  can  be  a 
combination  of  cash,  in-kind 
contribution  and  fees  for  services). 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
Program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 


application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3  year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continue  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
applications  January  28, 1985. 
Applications  must  be  postmarked  on  or 
before  January  28. 1985. 
ADDRESS:  New  York  Regional  Office, 
Minority  Business  Development  Agency, 
26  Federal  Plaza,  Room  3720,  New  York. 
New  York  10278,  Area  Code/Telephone 
Number  (212)  264-3262. 
FOR  FURTHER  INFORMATION  CONTACT 
Gina  Sanchez,  Regional  Director,  New 
York  Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 
11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic 
Assistance) 

Dated:  December  21, 1984. 
WilUam  Bird, 

Acting  Regional  Director.  New  York  Regional 
Office. 
|FR  Doc.  85-54  Filed  1-2-85;  8:45  amj 

BILLING  CODE  3510-21-41 


Financial  Assistance  Application 
Announcement;  North  Carolina 

agency:  Minority  Business 
Development  Agency.  Commerce. 

ACTION:  Notice. 

SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  (8)  eight  months  is  estimated  at 
$124,667  for  the  project  performance  of 
05/01/85  to  12/31/85.  The  MBDC  will 
operate  in  the  Charlotte,  NC 
Metropolitan  Statistical  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $105,967  in  Federal  funds  and 
a  minimum  of  $18,700  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 


322 


Federal  Register  /  Vol.  50.  No.  2  /  Thursday,  January  3.  1985  /  Notices 


services).  The  Project  Number  is  04-10- 
85002-01  for  the  Charlotte.  NC  SMBA. 

The  funding  instrument  for  the  VIBDC 
wiU  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments.  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  business.  The  MBDC 
pri'gram  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  of  success.  In  order  to 
accomplish  this.  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  rirms:  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regiirding 
minority  busiress. 

Applications  will  be  judged  on  the 
exerience  and  capabihty  of  the  firm  and 
its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
orgaiii/ations:  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance:  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application:  and  the  firm's  cslim^fcd 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3  year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
delrrmine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBD.A  based  on 
such  factors  as  an  MBDC's  Sdtisf.ictory 
performance,  the  avai'ablility  of  funds, 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
applications  is  January  31.  liW-i. 
Applications  must  be  postmarked  on  or 
before  January  31. 1985. 

address:  Atlanta  Regional  Office.  1371 
PeichtPfe  Street.  NE.  Suite  505.  Atlanta. 
Georgia  30309.  (404)  881^091. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

Carlton  L  Ecr.les,  Acting  Rej'ion.il 
Director.  Atlanta  Regional  OfKce. 

SUPPLEMENTARY  INFORMATION: 

Qiis'stions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

ll.BtX)  Minority  Business  Development 
(Catalog  of  Federal  Domestic 
Assistance) 


Dated:  December  19.  1984. 
Carl  Ion  L  Eccles, 

Ac  ling  Regional  Director.  Atlanta  Regional 
Office. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  U.S.  Department  of  Commerce, 
Minority  Business  Development  Agency, 
1371  Peachtree  Street.  NE..  Suite  505. 
Atlanta,  Georgia.  Tuesday.  January  15. 
1985  at  9:00  a.m. 

jFR  Doc.  SS-'tO  Filed  1-2-83:  8:45  am| 
HLUNO  COK  3S10-ai-M 


Financial  Assistance  Application 
Announcement;  Nortli  Carolina 

AGENCY:  Minority  Business 
Development  Agency.  Commerce. 
ACTION:  Notice. 

SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  "The  cost  of  performance  for  the 
first  (14)  fourteen  months  is  estimated  at 
$218,167  for  the  project  performance  of 
05/01/85  to  06/30/86.  The  MBDC  will 
operate  in  the  Greensboro.  NC 
Metropolitan  Statistical  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  S185.442  in  Federal  funds  and 
a  minimum  of  $32,725  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services).  The  Project  Number  is  04-10- 
85015-01  for  the  Greensboro.  NC  SMS  A. 

The  funding  instrument  for  the  MBDC 
v\ill  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments.  American 
Indian  tribes  and  education  institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  (his.  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms:  offer  them  a  full 
range  of  management  and  technical 
assistance:  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations:  the  resources  a\  ailable  to 


the  firm  in  providing  management  and 
technical  assistance:  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application:  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
detrmine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
applications  in  January  31. 1985. 
Applications  must  be  postmarked  on  or 
before  January  31, 1985. 

ADDRESS:  Atlanta  Regional  Office.  1371 
Peachtree  Street,  NE..  Suite  505.  Atlanta. 
Georgia  30309.  (404)  881-4091. 

FOR  FURTHER  INFORMATION  CONTACT. 

Carlton  L.  Eccles.  Acting  Regional 
Director.  Atlanta  Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

11.800  Minority  Business  Development 
(Cdlalog  of  Federal  Domestic 
Assistance) 

Diilcd:  December  '9. 1984. 

Carlton  L  Eccles, 

A' ling  RpgionnI Director.  Atlanta  Rfgioiuil 
Offiif. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  U.S.  Department  of  Commerce. 
Minority  Business  Development  Agency, 
1371  Peachtree  Street.  NE.,  Suite  505. 
Atlanta,  Georgia.  Tuesday.  January  15, 
1985  at  9:00  a.m. 

jFR  Ddc.  B.V-41  Filed  1-2-85;  8:45  am| 

WUJNG  COOC  3S10-21-ir 


Financial  Assistance  Application 
Announcement;  North  Carolina 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 

action:  Notice. 

SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  The  cost  of  preformance  for  the 
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first  (14)  fourteen  months  is  estimated  Ht 
$218,167  for  the  project  performance  of 
05/01/85  to  06/30/86.  The  MBDC  will 
operate  in  the  Raleigh/Durham.  North 
Curolina  Metropolitan  Statistical  Area 
(MSA).  The  first  year  cost  for  the  MBDC 
will  consist  of  $185,442  in  Federal  funds 
and  a  minimum  of  $32,725  in  non- 
Federal  funds  (which  can  be  a 
combination  of  cash,  in-kind 
contribution  and  fees  for  services).  The 
IVojecl  Number  is  04-10-85016-01  for 
the  Raleigh/Durham.  North  Carolina 
SMSA.  1  [ 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organizations, 
local  and  state  governmentB.  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  willl  provide  management 
and  technical  assistance  to  eligible  * 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms:  offer  them  a  full 
range  of  management  and  technical 
assistance:  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  stuff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations:  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance:  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application:  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
applications  is  January  31, 1985. 
Applications  must  be  postmarked  on  or 
before  January  31. 1985. 

AOORESS:  Atlanta  Regional  Office,  1371 
Pearhtree  Street.  NE.  Suite  505.  Atlanta. 
Georgia  30309.  (404)  881-4091. 


FOR  FURTHER  INFORMATION  CONTACT. 

Carlton  L  Ecclcs.  Acting  Regional 
Director.  Atlanta  Regional  (Dffice. 
SUPPLEMENTARY  INFORMATION: 
Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 
11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic 
Assistance) 

Uated:  December  19. 1984 
Carlton  L  Eccles. 

Actiiif:  Regional  Director.  Atlanta  Regional 
Office. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  U.S.  Department  of  Commerce. 
Minority  Business  Development  Agency, 
1371  Peachtree  Street.  NE.  Suite  505. 
Atlanta.  Georgia.  Tuesday.  January  15. 
1985  at  9:00  a.m. 

|FR  Doc.  85-*2  Filed  01-02-«5:  8:45  am| 
mLLINQ  CODE  3S10-21-M 


Financial  Assistance  Application 
Announcement;  South  Carolina 

AGENCv:  Minority  Business 
Development  Agency.  Commerce. 
ACTION:  Notice. 

SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  (14)  fourteen  mpnths  is  estimated  at 
$218,167  for  the  project  performance  of 
05/01/85  to  06/30/86.  The  MBDC  will 
operate  in  the  Greenville.  Spartansburg. 
SC  Metropolitan  Statistical  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $185,442  in  Federal  funds  and 
a  minimum  of  $32,725  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services).  The  Project  Number  is  04-10- 
85018-01  for  the  Greenville/ 
Spartansburg.  SC  SMSA. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organizations, 
local  and  state  governments.  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 


accomplish  this.  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms:  offer  them  a  full 
range  of  management  and  technical 
assistance:  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations:  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application:  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. . 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDC's  satisfactorj- 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
applicafions  is  January  31, 1985. 
Applications  must  be  postmarked  on  or 
before  Januar>'  31, 1985. 

ADDRESS:  Atlanta  Regional  Office.  1371 
Peachtree  Street.  NE.  Suite  505.  Atlanta. 
Georgia  30309,  (4(»4)  881-4091. 

FOR  FURTHER  INFORMATION  CONTACT 

Carlton  L.  Eccles,  Acting  Regional 
Director,  Atlanta  Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic 
Assistance) 

Dated:  December  19, 1984. 
Carlton  L.  Eccles, 

Acting  Regional  Director,  Atlanta  Regional 
Office. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  U.S.  Department  of  Commerce, 
Minority  Business  Development  Agency, 
1371  Peachtree  Street.  NE.  Suite  505. 
Atlanta.  Georgia,  Tuesday.  January  15. 
1985  at  9:00  a.m. 

[FR  Doc.  85-27  Filed  1-2-85:  8:45  am) 

BtLLINQ  COK  3510-21-M 
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Financial  Assistance  Application 
Announcement;  Tennessee 

AOCNCV:  Minority  Business 
Development  Agency.  Commerce. 
ACnON:  Notice. 


;  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  E)evelopmcnt  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  ;i7)  seventeen  months  is  estimated 
at  $389,584  for  the  project  performance 
of  05/01/85  to  09/30/86.  The  MBDC  will 
operate  in  the  Memphis,  Tennessee 
Metropolitan  Statistical  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $331,146  in  Federal  funds  and 
a  minimum  of  $58,438  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  iiv-kind  contribution  and  fees  for 
services).  The  Project  Number  is  04-10- 
85011-01  for  the  Memphis.  Tennessee 
SMSA. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  m.inagement 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms:  offer  them  a  full 
range  of  management  and  technical 
assistance:  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations:  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance:  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application:  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 


should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  date:  The  closing  date  for 
applications  is  January  31. 1985. 
Applications  must  be  postmarked  on  or 
before  January  31. 1985. 
AOOflCSS:  Atlanta  Regional  Office.  1371 
Peachtree  Street,  NE.  Suite  505.  Atlanta, 
Georgia  30309.  (404)  881-4091. 
FOII  FURTNCR  INFOflMATION  COMTACT: 
Carlton  L  Eccles,  Acting  Regional 
Director,  Atlanta  Regional  Office. 
SUPPLEMENTARY  INFORMATKHI: 
Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obt.iined  at  the  above  address. 
11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic 
Assistance) 

Dated:  December  19. 19M. 

Carlton  L  Eccl««. 

Acting  Regional  Director.  Atlanta  Regional 
Office. 

A  pre-applicafion  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  U.S.  Department  of  Commerce, 
Minority  Business  Development  Agency. 
1371  Peachtree  Street.  NE.,  Suite  505, 
Atlanta,  Georgia,  Wednesday,  January 
16, 1985  at  9:00  a.m. 

|FR  Doc.  85-31  Filed  1-2-85:  8:45  am) 

■LUNQ  COK  3910-21-11 


National  Oceanic  and  Atmosptieric 
Administration 

Coastal  Zone  IManagement;  Federal 
Consistency  Appeal  of  Exxon 
Company,  U.SJL  From  California 
Coastal  Commission  Objection 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration,  U.S. 
Department  of  Commerce. 
ACnON:  Notice  of  decision  by  the 
Secretary  of  Commerce. 

summary:  In  accordance  with  NOAA 
regulations  at  15  CFR  930.130.  notice  is 
hereby  given  of  the  decision  by  the 
Secretary  of  Commerce  (Secretary)  in 
the  appeal  by  Exxon  Company,  U.S.A. 
(Exxon)  under  subparagraphs  (A)  and 
(B)  of  section  307(c)(3)  of  the  Coastal 
Zone  Management  Act  of  1972,  as 
amended,  16  U.S.C.  1456(c)(3)  (A)  and 
(B),  from  the  objection  of  the  California 
Coastal  Commission  (Commission)  to 
Exxon's  certification  that  its  amended 
Plan  of  Exporation  to  drill  at  well 
location  B  in  the  southwest  quarter  of 
Lease  OCS  P-(M67.  Santa  Barbara 
Channel,  is  consistent  with  the 


California  Coastal  Management  Plan 
(CCMP). 

On  November  14, 1984,  the  Secretary 
denied  Exxon's  appeal  because  he  found 
that  there  is  a  reasonable  alternative 
available  to  Exxon  which  would  permit 
the  project  to  be  carried  out  in  a  manner 
consistent  with  the  CCMP.  See  15  CFR 
930.121.  Further,  the  Secretary  found 
that  Exxon  had  not  demonstrated  that 
its  proposed  exploratory  project  directly 
supports  national  defense  or  other 
national  security  interests  in  such  a 
manner  that  these  interests  would  be 
significantly  impaired  if  the  drilling 
could  not  go  forward  as  proposed.  See 
15  CFR  930.122.  This  decision  is  final 
agency  action  for  purposes  of  judicial 
review. 

Copies  of  the  Secretary's  findings  and 
decision  may  be  obtained  from  the 
Office  of  the  Assistant  General  Counsel 
for  Ocean  Services,  2001  Wisconsin 
Ave.  NW.,  Room  270,  Washington.  DC. 
20235. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Drake  at  the  above  address,  or 
phone  (202)  254-7512. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
the  appeal  was  published  in  the  Federal 
Register  on  Tuesday,  March  27, 1984  (49 
FR  11699). 

(Federal  Domestic  Assistance  Catalog  No. 
11.419.  Coastal  Zone  Management  Program 
Administration) 
D.ited:  Decemlier  21, 1984. 

Roliert  |.  McManus, 

Genera/  Counsel,  National  Oceanic  and 

Atmospheric  Administration. 

(FT*  Doc.  85-48  Filed  1-2-85:  8:45  am) 

MLUNQ  COM  SSKMM-M 


Marine  Mammals;  Receipt  of 
Application  for  General  Permit; 
Republic  of  Korea 

Notice  is  hereby  given  that  the 
following  application  has  been  received 
to  take  marine  mammals  incidental  to 
the  pursuit  of  commerical  fishing 
operations  within  the  U.S.  Fishery 
Conservation  Zone,  during  1985  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407)  and  the  regulations  thereunder. 
Applicant:  Mr.  Sang  Chul  Song, 

Fisheries  Attache.  Embassy  of  the 

Republic  of  Korea,  2320 

Massachusetts  Avenue,  N.W., 

Washington,  D.C.  20008 

has  applied  for  a  Category  1:  Towed  or 
Dragged  Gear  general  permit  to  take  up 
to  50  cetaceans,  100  otariid  seals 
(northern  sea  lions)  and  100  phocid  seals 
(harbor  seals)  in  the  North  Pacific 
Ocean  and  Bering  Sea. 
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This  application  is  available  fur 
review  in  the  following  office:  Assistant 
Administrator  for  Fisheries.  National 
Marine  Fisheries  Service,  3300 
Whitehaven  Street,  NVV„  W'ashinttlon, 
D.C. 

Interested  parties  muj  submit  written 
comments  on  this  application  within 
thirty  (30)  days  of  the  date  of  this  notice 
to  the  Assistant  Administrator  for 
Fisheries,  National  Marine  Fisheries 
Service.  Washington,  D£:.  20235. 

Dated:  December  14, 1984. 
Richard  B.  Roe,  I 

Director.  Office  of  Protected  Species  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service. 
|FR  Doc.  85-21  Filed  1-2-«f  8:45  am| 

BILLING  COOE  3S1l>-0«-M 


Marine  Mammals;  Modincation  of 
Permits;  Nortttwest  and  Alaska 
Fisheries  Center 


Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  §  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (.SO 
CFR  Part  216),  and  S  222.25  of  the 
ReguUilions  Governing  Endangered 
Species  (50  CFR  Part  222),  Permit  No.  FJ 
issued  to  the  Northwest  and  Alaska 
Fisheries  Center.  National  Marine 
Fisheries  Service.  2725  Montlake 
Boulevard  East,  Seattle,  Washington 
98112  on  May  27, 1975  (40  FR  23777)  as 
amended  December  28. 1979:  Permit  No. 
38  issued  on  August  14, 1974  (39  FR 
30532)  as  modified  on  December  28. 1979 
(45  FR  823):  and  Permit  No.  42  issued  on 
September  5. 1974  (39  FR  33386)  as 
modified  on  December  28, 1979  (43  FR 
823).  are  further  modified  as  follows: 

1.  Permit  No.  E3 

Section  D-4  is  modified  by  deleting 
"December  31, 1984"  and  substituting 
therefor  the  following:  '|December  31. 
1989." 

2.  Permit  No.  38 

Section  B-1  is  modified  by  deleting 
"December  31, 1984  '  and  substituting 
therefor  the  following:  "December  31. 
1989." 

3.  Permit  No.  42 

Section  B-4  is  modified  by  deleting 
"December  31, 1984"  and  substituting 
therefor  the  following:  ''December  31. 
1989."  I 

These  modifications  are  effective  on 
December  31, 1984. 

The  Permits  as  modified,  and 
documentation  pertaining  to  the 
modifications  are  available  for  review  in 
the  following  offices: 


Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service.  3300 
Whitehaven  Street.  NW..  Washington, 
DC: 

Regional  Director,  National  Marine 
Fisheries  Service.  Northwest  Region. 
7600  Sand  Point  Way.  NE..  BIN  C15700, 
Seattle.  Washington  98115;  and 

Regional  Director,  National  Marine 
Fisheries  Service,  Alaska  Region,  P.O. 
Box  1668.  luneau.  Alaska  99802. 

Dated:  December  24.  1984. 
Richard  B.  Roe. 

Director.  Office  of  Protected  Species  and 
Habitat  Cortsenation.  National  Marine 
Fisheries  Sen-ice. 
[FR  Dor.  B5-107  Filed  \-2Sry.  8:45  am) 

MLLINQ  COOE  3S10-22-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Privacy  Act  of  1974;  Changes  to  the 
Blanket  Routine  Uses  for  All  DoD 
Systems  of  Records 

agency:  Office  of  the  Secretary  of 
Defense  (OSD). 

ACTION:  Changes  to  the  Blanket  Routine 
Uses  for  all  DoD  systems  of  records. 

summary:  The  Office  of  the  Secretary  of 
Defense  proposes  to  delete  one  Blanket 
Routine  Use  and  add  three  new  ones. 
DATES:  The  proposed  actions  will  be 
effective  without  further  notice  (thirty 
days  after  publication  in  the  Federal 
Register)  unless  comments  are  received 
which  would  result  in  a  contrary 
determination. 

ADDRESS:  Send  any  comments  to:  Mr. 
Aureiio  Nepa,  Jr..  Staff  Uirector.  Defense 
Privacy  Office,  c/o  OSD  Mail  Room, 
Room:  3A-948.  The  Pentagon, 
Washington,  D.C.  20301-1100. 
Telephone:  202/694-3027. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Aureiio  Nepa,  Jr.  at  the  above 
address  and  telephone  number. 
SUPPLEMENTARY  INFORMATION:  Certain 
blanket  "routine  uses ',  as  defined  under 
the  Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a(a)(7))  have  been  established 
with  the  Department  of  Defense  (DoD) 
and.  unless  specifically  stated  otherwise 
within  a  particular  record  system,  these 
blanket  routine  uses  are  applicable  to 
every  record  system  maintained  within 
the  DoD.  These  blanket  routine  uses  of 
the  records  are  published  only  once  at 
the  beginning  of  each  DoD  Component's 
listing  of  record  systems  subject  to  the 
Privacy  Act.  They  are  used  in  the 
interest  of  simplicity,  economy  and  to 
avoid  redundancy  by  avoiding  to  have 


to  repeat  them  all  in  each  individual 
record  system. 

The  DoD  proposes  to  delete  the 
existing  blanket  routine  use — 
"Disclosure  of  information  to 
NARS(GSA)"  and  create  two  new  ones 
as  the  result  of  the  legislative 
amendment  of  44  U.S.C.  2904  and  2906. 
Effective  April  1. 1985.  the  National 
Archives  and  Records  Service  (NARS) 
becomes  independent  of  the  General 
Services  Administration  (GSA)  and  will 
be  known  as  the  National  Archives  and 
Records  Administration  (NARA). 
However.  GSA  will  retain  some 
jurisdiction  of  inspections  with  certain 
aspects  of  agency  records  systems. 
Consequently  a  routine  use  must  still 
remain  exclusively  for  GSA.  Therefore 
two  new  routine  uses  will  result  as  the 
current  blanket  routine  use — "Disclosure 
of  information  to  NARS(GSA)"  is 
deleted. 

Another  new  blanket  routine  use  is 
also  added  to  permit  records  from  DoD 
records  systems,  other  than  from  the 
Office  of  Personnel  Management 
Government-wide  record  system  OPM/ 
GOVT-1,  to  be  disclosed  to  the  Merit 
Systems  Protection  Board,  includng  its 
Office  of  the  Special  Counsel. 

Dated:  December  27, 1984. 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 

The  following  DoD  Blanket  Routine 
Use  applicable  to  all  DoD  Components 
is  deleted: 

Routine  Use — Disclosure  of  Informatioo 
to  NARS  (GSA) 

A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  as  a  routine  use  to  the 
National  Archives  and  Records  Service 
of  the  General  Services  Administration 
in  records  management  inspections 
conducted  under  authority  of  44  U.S.C. 
2904  and  2906. 

The  following  new  DoD  Blanket 
Routine  Uses,  applicable  to  all  DoD 
Components,  are  as  follows: 

Routine  Use — Disclosure  of  Informatioa 
to  the  General  Services  Adniinistration 
(GSA) 

A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  as  a  routine  use  to  the  General 
Services  Administration  (GSA)  for  the 
purpose  of  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2906. 
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RoutiiM  Dm — Disclosure  of  Information 
to  the  National  Archives  and  Records 
Administration  (NARA) 

A  record  from  a  system  of  records 
mdintained  by  this  component  may  be 
disclosed  as  a  routine  use  to  the 
National  Archives  and  Records 
Administration  (NARA)  for  the  purpose 
of  records  management  inspections 
conducted  under  authority  of  44  LI.S.C. 
2904  and  2906. 

Routine  Use — Disclosure  to  the  Merit 
Systems  Protection  Board 

A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  as  a  routine  use  to  the  Merit 
Systems  Protection  Board,  including  the 
OfTice  of  the  Special  Counsel  for  the 
purpose  of  litigation,  including 
administrative  proceedings,  appeals, 
special  studies  of  the  civil  service  and 
other  merit  systems,  review  of  0PM  or 
component  rules  and  regulations, 
investigation  of  alleged  or  possible 
prohibited  personnel  practices:  including 
administrative  proceedings  involving 
any  individual  subject  of  a  DoD 
investigation,  and  such  other  functions, 
promulgated  in  5  U.S.C.  1205  and  1206, 
or  as  may  be  authorized  by  law. 
|FR  Doc.  85-5  Filed  1-2-65:  8:45  am) 


Department  of  ttte  Air  Force 

Privacy  Act  of  1974;  Deletions  and 
Amendments  of  Air  Force  Systems  of 
Records 

AOENCV:  Department  of  the  Air  Force 
(DAF),  DoD. 

ACTION:  Notice  of  deletions  and 
amendments  to  the  Air  Force  systems  of 
records. 

summary:  The  Air  Force  is  deleting  18 
systems  of  records  notices  and  proposes 
to  amend  3.  Amendments  are 
summarized  below  followed  by  the 
rewritten  notices  reprinted  in  their 
entirety. 

EFFECnvE  DATE:  The  deletions  are 
effective  immediately.  The  amendments 
shall  be  effective  without  further  notice 
February  4, 1985,  unless  public 
comments  are  received  which  result  in  a 
contrary  determination. 

FOn  FURTHER  INFORMATKMI  CONTACT: 

Mr.  Jon  Updike,  HQ  USAF/DAQD(S). 
The  Pentagon,  Washington,  D.C.  20330- 
5024.  Telephone:  202/694-3431. 

SUPPtCMENTARY  INFORMATION:  The  Air 
Force  systems  of  records  inventory 
subject  to  the  Privacy  Act  of  1974.  5 
U.S.C.  552a  (Pub.  L  93-579;  44  Stat.  1896 


et  seq.]  have  been  published  in  the 
Federal  Register  as  follows: 
FR  Doc.  82-30348  (47  FR  50004) 

November  4, 1982 
FR  Doc.  83-1956  (48  FR  4106)  January  28, 

1983 
FR  Doc.  84-15  (49  FR  702)  fanuary  5, 

1984 
FR  Doc.  84-1117  (49  FR  2005)  January  17, 

1984 
FR  Doc.  84-13778  (49  FR  21786)  May  23, 

1984 
FR  Doc.  84-14822  (49  FR  23104)  June  4, 

1984 
FR  Doc.  84-17737  (49  FR  27601)  July  5. 

1984 
FR  Doc.  84-23501  (49  FR  35170) 

September  6. 1984 
FR  Doc.  84-23500  (49  FR  35171) 

September  a  1984 
FR  Doc.  84-33590  (49  FR ) 

December  27. 1984 

Noife  of  the  amendments  required  an 
altered  system  report  under  the 
provisions  of  5  U.S.C.  552a(o). 

Dated:  December  27, 19B4. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 

DELETIONS 
F030ATCB 

System  name:  Enlistee  Quality 
Control  Monitoring  System. 

Reason:  These  records  are  now  part  of 
system  F035  ATC  G,  Recruiting 
Activities  Management  Support  System. 

F030SACA 

System  name:  Rehabilitation  Review 
Program. 

Reason:  This  system  has  been 
discontinued. 

F035ATCI 

System  name:  Administrative 
Discharge  Information  Summary. 

Reason:  These  records  properly  come 
under  system  F035  MPC  U.  Separation 
Case  Files  (Officer  and  Airman). 

F040AFMPA 

System  name:  Civilian  Personnel 
Occupational  and  Suitability 
Employment  Examinations. 

Reason:  These  records  are  covered  by 
OPM/GOVT  systems  notices. 

FOMAFMPB 

System  name:  Civilian  Personnel  Test 
Score  Record. 

Reason:  These  records  are  covered  by 
OPM/GOVT  systems  notices. 

FIMOAFMPC 

System  name:  Job  Element 
Questionnaires  for  Civilian  Trade  and 
Labor  Occupations. 

Reason:  These  records  are  covered  by 
OPM/GOVT  systems  notices. 


RHO  AF  MP  D 

System  name:  Civilian  Personnel 
Applicant  Supply  File. 

Reason:  These  records  are  covered  by 
OPM/GOVT  systems  notices. 

F040  AF  MP  E 

System  name:  Training  and  Employee 
Development  Records. 

Reason:  These  records  are  covered  by 
OPM/GOVT  systems  notices. 

FIMO  AF  MP  F 

System  name:  Civilian  Personnel 
Performance  Awards  and  Outstanding 
Performance  Ratings. 

Reason:  These  records  are  covered  by 
OPM/GOVT  systems  notices. 

F040  AF  MP  G 

System  name:  Labor  Management 
Relations  Records. 

Reason:  These  records  are  covered  by 
OPM/GOVT  systems  notices. 

F040AFMPI 

System  name:  Supervisor's  Records  of 
Civilian  Employee. 

Reason:  These  records  are  covered  by 
OPM/GOVT  systems  notices. 

F050ATCI 

System  name:  Technical  Training 
Management  Information  System. 

Reason:  These  records  properly  come 
under  system  F035  AF  MP  C,  Military 
Personnel  Records  System. 

FD30TACA 

System  name:  Student  Record  Files. 
Reason:  These  records  are  not 
retrievable  by  any  personnel  identifier. 

F051  SAC  A 

System  name:  SAC  Aircrew 
Management  System  (SACARMS). 

Reason:  This  system  has  been 
discontinued. 

Fill  SAC  A 

System  name:  Military  Justice 
Administration. 

Reason:  This  system  has  been 
discontinued. 

Fin62  AF  SG  B 

System  name:  Dental  Professional 
Activities. 

Reason:  These  records  are  not  a 
separate  system  of  records. 

F0162  AF  SG  A 

System  name:  Dental  Personnel 
Actions. 

Reason:  These  records  are  not  a 
separate  system  of  records. 

F163  AF  SG  A 

System  name:  Veterinary  Records. 

Reason:  This  system  has  been 
discontinued  since  veterinary  medicine 
has  been  transferred  to  the  Army. 


I    1 
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Amendments 

The  following  major  changes  have 
been  made  to  the  systems  notices 
published  as  amended  below.  These 
notices  have  also  been  substantially 
rewritten  in  the  interest  of  clarity  and 
accuracy. 

F050  SAC  A 

System  name:  Space  Operations 
Personnel  Training  Management. 

Changes:  This  system  is  renumbered 
F050  SPACECM  A.  Space  Command 
Operations  Program  Management,  and 
the  authorities  renumbered  and 
locations  changed  due  to  the  transfer  of 
functions  from  Strategic  Air  Command 
to  Space  Command.  Th^  rest  of  the 
notice  is  unchanged. 

F090SACA 

System  name:  Unaccdmpanied 
Personnel  Quarters  Assignment/ 
Termination.  |  i 

Changes:  } 

System  Identification:  Change  to 
'•F090  AF  B." 

System  location:  Deldte  "Strategic  Air 
Command." 

System  Managpr(s)  and  Address: 
Delete  "Strategic  Air  Command"  and 
change  "SAC"  to  "AF." 

Notification  Procedure:  Delete 
"Strategic  Air  Command"  and  change 
"SAC"  to  "AF." 

Fill  AF  JAB 

System  name:  Courl-Maritiil  and 
Article  15  Records. 

Changes:  l 

Routine  uses  of  recorvs  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses:  In  the 
last  sentence,  after  "government;"  add 
"The  records  may  also  be  released  to  a 
governmental  board  or  agency  or  health 
care  professional  society  or  organization 
if  such  record  or  document  is  needed  to 
perform  licensing  or  professional 
standards  monitoring  related  to 
credentialed  health  care  practitioners  or 
licensed  non-credentialed  health  care 
personnel  who  are  or  were  members  of 
the  United  States  Air  Force,  and  to 
medical  institutions  or  organizations 
wherein  such  member  has  applied  for  or 
been  granted  authority  or  employment 
to  provide  health  care  services  if  such 
records  or  document  is  needed  to  assess 
the  professional  qualifications  of  such 
member." 


F050  SPACECM  A 

SYSTEM  name: 

Space  Operations  Program 
Management. 


svsTEM  location: 

Director  of  Operations  at  Air  Force 
installations  within  Space  Command: 
Deputy  Commander  for  Operations  at 
1st  Space  Wing  and  Deputy  Chief  of 
Staff  for  Operations  at  Space  Command 
Headquarters.  Official  mailing 
addresses  are  in  the  Department  of 
Defense  directory  in  the  appendix  to  the 
Air  Force's  systems  notice. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Space  Command  military  personnel 
currently  assigned  to  operational  duties 
with  Space,  Warning  and  Surveillance 
Systems  equipment. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  related  to  qualifications, 
training/evaluation  accomplishment, 
staff/ crew  alphanumeric  identifier,  type 
training/evaluation,  scores,  name, 
grade,  unit  assigned,  and  dates  of 
training  or  evaluation  conducted. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  use  8012,  Secretary  of  the  Air 
Force:  powers  and  duties;  delegation  by 
and  Space  Command  Regulations  50-11. 
Space  Command  Operations  training. 
Volume  I,  and  55-142,  Space,  Warning 
and  Surveillance  System  Unit 
Standardization  and  Evaluation. 

PURPOSE(S): 

To  develop  a  record  source  of 
operations  personnel  qualifications, 
capabilities  and  histrical  data  at  unit 
level  to  determine  individual  overall  job 
qualifications:  and  to  develop  historical 
data  for  analysis  by  unit  and  Strategic 
Air  Command  Headquarters  personnel 
responsible  for  maintaining  the  space 
operational  systems  training  program.  • 
The  files  will  provide  a  source  of  data  to 
help  insure  weapon  system  currency 
and  adequacy  of  future  training 
requirements. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM: 

STORAGE: 

Maintained  in  file  folders. 

retrievabiuty: 

Retrieved  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
unit  files  and  by  personnel  responsible   ' 


for  servicing  the  record  system  in 
performance  of  official  duties,  and  by 
HQ  Space  Command  Inspection/ 
Evaluation  Teams.  File  folders  are 
stored  in  locked  rooms  or  drawers. 

RETENTION  AND  DISPOSAL: 

Manual  files  are  forwarded  to  gaining 
unit  upon  permanent  change  of  station 
orders  to  another  Space  Command  unit. 
If  individual  transfers  to  another  USAF 
Major  Command  (MAJCOM).  the  file  is 
returned  to  the  individual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Chief  of  Staff  for  Operations, 
Chief  Standardization  Evaluation  and 
Training  Division,  Headquarters  Space 
Command,  Deputy  Commander  for 
Operations,  Chief  Standardization 
Evaluations  Division  of  Chief 
Operations  Training  Division  at  1st 
Space  Wing;  or  Director  of  Operations 
at  Space  Command  bases  with  a  Space, 
Warning  or  Surveillance  mission. 

NOTIFICATION  PROCEDURE: 

Deputy  Chief  of  Staff  for  Operations, 
Headquarters  Space  Command:  Deputy 
Commander  for  Operations,  1st  Space 
Wing  or  Director  of  Operations  at  Space 
Command  bases.  Requests  to  determine 
existance  of  record  should  include  full 
name,  grade  and  approximate  dates 
individual  was  assigned  to  Space 
Command  space,  warning  and 
surveillance  duties  after  1  Sep  1983. 

RECORD  ACCESS  PROCEDURES: 

Access  to  files  is  controlled  by  Deputy 
Chief  of  Staff  for  Operations  at 
Headquarters  Space  Command,  Deputy 
Commander  for  Operations  at  1st  Space 
with  and  by  the  Director  of  Operations 
at  each  Space  Command  organization 
with  a  space,  warning  or  surveillance 
mission. 

CONTESTING  RECORDS  PROCEDURES: 

The  Air  Force  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determination  by  the 
individual  concerned  may  be  obtained 
from  the  System  Manager. 

RECORD  SOURCE  CATEGORIES: 

Information  will  be  obtained  from  the 
individual  and  from  instructors  or 
Standardization  Evaluators. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
F090  AF  B 

SYSTEM  name: 

Unaccompanied  Personnel  Quarters 
Assignment/Termination. 
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SVSTEM  location: 

All  Air  Force  bases.  Located  in  the 
Base  Billeting  Operations  Office  and  in 
the  respective  Squadron  Orderly  Room. 
Official  mailing  addresses  are  in  the 
Department  of  Defense  directory  in  the 
appendix  to  the  Air  Forces  systems 
notices. 

CATCQOffKS  OF  mmVIOUALS  COVERED  BV  THC 

svsmt: 

Unaccompanied  military  personnel 
who:  (1)  Apply  for  or  who  are  entitled  to 
occupy  unaccompanied  quarters.  (2) 
accept  or  decline  unaccompanied  on- 
base  quarters.  (3)  reside  off-base  at  their 
own  expense.  (4)  accept  inadequate 
q!iarters,  and/or  (3)  are  identified  as 
authorized  to  reside  otT-base  with 
prescribed  quarters  allowance. 

CATCOOWES  Of  RCCOHOS  W  TME  SYSTEM: 

Recoids  related  to  application, 
assignment,  acceptance,  declination,  or 
termination  of  unaccompanied  quarters: 
authorization  for  unaccompanied 
personnel  to  reside  off-base  at  their  own 
expense:  voluntary  acceptance  of 
inadequate  quarters:  and/or 
authorization  to  reside  off-base  with 
prescribed  quarters  allowance. 

AUTMOmTY  FON  MAINTENANCE  Of  THE 
SYSTEM: 

10  use  8012,  Secretary  of  the  Air 
Force:  power  and  duties,  delegation  by. 

PUNPOSE(S): 

To  effectively  manage  unaccompanied 
personnel  quarters:  establish  and 
maintain  a  record  of  application  for 
unaccompanied  personnel  quarters 
assignment:  terminate  assignment  to 
unaccompanied  quarters:  and  grant 
authorization  to  reside  off-base  with  or 
without  specified  quarters  allowance. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEQORIES  Of 
USERS  AND  TNC  PURPOSES  Of  SUCH  USES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING.  RETAINING,  ANO 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

M.iintained  in  file  folders. 

RETRIEVABIUTV: 

Retrieved  by  name. 

SAfEGUAROS: 

Records  are  accessed  by  custodian  of 
unit  files  and  by  personnel  responsible 
for  servicing  the  record  system  in 
performance  of  official  duties.  File 
folders  are  stored  in  locked  rooms  and 
drawers. 


RETENTION  AND  DISPOSAL: 

Records  are  destroyed  by  tearing  into 
pieces,  shredding,  burning,  niiicorating. 
or  pulping  when  superseded  or  when 
individual  is  reassigned. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Base  Billeting  Manager  and 
Commanders  of  squadrons  of  AF  b.isos. 

NOTiricATiON  procedure: 

Individuals  may  contact  the  Base 
Billeting  Manager  or  Squadron 
Commanders  tin  AF  bases.  Requests  to 
determine  existence  of  record  should 
include  full  name  and  grade  and 
approximate  dates  individual  was 
assigned  to  or  serviced  by  the  base 
billeting  operation  subsequent  to  1  July 
1981. 

RECORD  ACCESS  PROCEDURES: 

Access  is  controlled  by  Base  Billeting 
Manager  at  base  level  or  by  Squadron 
Commanders. 

CONTESTING  RECORDS  PROCEDURES: 

The  Air  Force's  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  System  Manager  and  are 
published  in  Air  Force  Regulation  12-35. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from 
individual. 

SYSTEMS  EXEMPTED  fROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
Fill  AF  JA  B 

SYSTEM  NAME: 

Court-Martial  and  Article  15  Records. 

SYSTEM  LOCATION: 

At  Meadquarters  United  States  Air 
Force.  Washington  DC  20330.  At  Air 
Force  Military  Personnel  Center. 
Randolph  Air  Force  Base.  TX  78148.  At 
National  Personnel  Records  Center. 
Military  Personnel  Records.  9700  Page 
Boulevard.  St.  Louis.  MO  63132.  At 
Washington  National  Records  Center. 
Washington  DC  20409.  At  headquarters 
of  the  United  States  Air  Force,  major 
commands  and  major  subordinate 
commands.  Official  mailing  addresses 
are  in  the  Department  of  Defense 
directory  in  the  appendix  to  the  Air 
Force's  systems  notice.  At  headquarters 
of  major  commands  and  at  all  levels 
down  to  and  including  Air  Force 
installations.  Official  mailing  addresses 
are  in  the  Department  of  Defense 
directory  in  the  appendix  to  the  Air 
Forces  svstems  notice. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THC 
SYSTEM: 

All  persons  subject  to  the  Uniform 
Code  of  Military  Justice  (UCMJ)  (10  USC 
802)  who  are  tried  by  court-martial  or 
upon  whom  Article  15  punishment  is 
imposed. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Records  of  trial  by  court-martial  and 
records  of  Article  15  punishment. 

AUTHORITY  FOR  MAINTENANCE  Of  THE 
SYSTEM: 

10  USC  815(g).  Commanding  officer's 
non-judicial  punishment:  854.  Record  of 
Trial;  865.  Disposition  of  records  after 
review  by  the  convening  authority. 

PURPOSE(S): 

Records  of  trial  by  court-martial  are 
used  for  review  by  the  appellate  and 
other  authorities.  Portions  of  the  record 
in  every  case  are  used  in  evaluating  the 
individual's  overall  performance  and 
inclusion  in  their  military  master 
personnel  record:  if  conviction  results,  a 
record  thereof  can  be  introduced  at  a 
subsequent  court-martial  trial  involving 
the  same  individual:  also  used  as  source 
documents  for  collection  of  statistical 
information.  Article  15  records  are  used 
for  review  of  legal  sufficiency  and 
action  on  appeals  or  applications  fu^ 
correction  of  military  records  filed 
before  appropriate  Air  Force  authorities: 
used  to  formulate  responses  to  inquiries 
concerning  individual  cases  made  by  the 
Congress,  the  President,  the  Department 
of  D(!fense,  the  individual  involved  or 
other  persons  or  agencies  with  a 
legitimate  interest  in  the  Article  15 
action:  used  by  Air  Force  personnel 
authorities  in  evaluating  the  individual's 
overall  performance  and  inclusion  in  the 
individual's  military  master  personnel 
record;  may  be  used  for  introduction  at 
a  subsequent  court-martial  trial 
involving  the  same  individual:  used  as 
source  documents  for  collection  of 
statistical  information  by  The  Judge 
Advocate  General. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN 
THC  SYSTEM,  INCLUDING  CATEGORIES  Of 
USERS  AND  THC  PURPOSE  Of  SUCH  USES: 

Records  of  trial  by  courts-martial  are 
used  for  review  at  all  levels  within 
DOD.  military  appellate  courts, 
corrections  and  probation  authorities, 
and  the  President.  Records  from  this 
system  of  records  may  be  disclosed  for 
any  of  the  blanket  routine  uses 
published  by  the  Air  Force.  Individual 
records  may  be  transferred  to  other 
components  within  the  Department  of 
Df'fonse.  the  Department  of  Justice,  the 
Veteran's  Administration,  or  state  and 
federal  courts  for  determination  of  rights 


Federal  Regigter  /  Vol.  50.  No.  2  /  Thursday.  January  3.  1985  /  Notices 


329 


and  entitlements  of  individuals 
concerned  or  the  government:  used  to 
formulate  responses  to  inquiries 
concerning  individual  cases  made  by  the 
Congress,  the  President,  the  Department 
of  Defense,  the  individual  involved  or 
other  persons  or  agencies  with  a 
legitimate  interest  in  the. court-martial 
proceedings. 

POLICIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVINO,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 


STORAGE: 


ders. 


Maintained  in  file  fol 


RETRIEV  ability: 

Filed  by  name,  Social  Security 
Number  (SSN),  Military  Ser\ice  Number, 
or  by  other  identificatioa  number  or 
svstem  identifier. 


SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  person(s]  who  are 
properly  screened  and  cleared  for  need- 
to-know.  Records  are  stored  in  vaults 
and  locked  cabinets  or  rooms.  Records 
are  protected  by  guards,  and  controlled 
by  personnel  screening  and  by  visitor 
registers.  i  i 

RETENTION  AND  DISPOSAL:  ' 

Court-Martial  records  are  retained  in 
office  files  for  two  years  following  date 
of  final  action  and  then  retired  as 
permanent.  All  general  and  special 
court-martial  records  are  retired  to  the 
Washington  National  Records  Center, 
Washington  DC  20409.  Article  15 
records  are  retained  in  office  files  for 
one  year  or  until  no  longer  needed, 
whichever  is  sooner,  and  then  retired  as 
permanent.  Summary  courts-martial  and 
Article  15  records  are  forwarded  to  the 
Air  Force  Military  Personnel  Center, 
Randolph  AFB,  TX  78146  and  filed  in  the 
individual's  master  personnel  record. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  judge  Advocate  General, 
Headquarters  United  States  Air  Force. 
Staff  Judge  Advocate  at  all  levels  of 
command  and  the  Military  Personnel 
Records  Division.  Directorate  of 
Personnel  Data  Systems,  Air  Force 
Military  Personnel  Center  (AFMPC/ 
DPMDR). 

NOTIFICATION  PROCEDURE:  I 

Requests  from  individuals  should  be 
addressed  to  the  System  Manager. 

RECORD  ACCESS  PROCEDURES: 

Individual  can  obtain  assistance  in 
gaining  access  from  the  System 
Manager.  Mailing  addresses  are  in  the 
Department  of  Defense  directory  in  the 
appendix  to  the  Air  Forces  systems 
notice,  information  required  will  be  full 


name.  SSN,  service  number  if  different 
than  SSN,  unit  of  assignment,  date  of 
trial  and  type  of  court,  if  known,  or  date 
punishment  imposed  in  the  case  of 
Article  15  action.  Requester  may  visit 
the  Office  of  The  Judge  Advocate 
General,  Forrestal  Bldg.,  Washington, 
DC  and  must  present  valid  identification 
card  or  driver's  license. 

CONTESTINO  RECORDS  PHOCEDURES: 

The  Air  Force's  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  System  Manager. 

RECORD  SOURCE  CATEGORIES: 

Information  from  almost  any  source 
can  be  included  if  it  is  relevant  and 
material  to  the  Article  15  or  court- 
martial  proceedings. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
|FR  Doc.  85-4  Filed  1-2-85:  8:45  am] 

BILLING  CODE  M10-01-M 


Engineer  Corps,  Department  of  ttie 
Army 

intent;  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  Considering  Potential  Solutions 
to  Flooding  Problems  at  Marlinton,  WV 

agency:  U.S.  Army  Corps  of  Engineers. 

DOD. 

action:  Notice  of  Intent  to  Prepare  a 

Draft  Environmental  Impact  Statement 

(DEIS). 

SUMMARY: 

1.  The  alternative  plans  for  reducing 
flood  damages  at  Marlinton.  in 
Pocahontas  County,  West  Virginia,  will 
be  presented  in  a  draft  feasibility  report 
(Survey  Report)  and  DEIS.  Damages 
principally  result  from  flooding  of  two 
streams,  the  Greenbrier  River  and 
Knapps  Creek,  and  to  a  far  lesser  extent 
Stoney  Creek. 

2.  The  plans  presently  being 
considered  as  part  of  the  Marlinton 
Study  are: 

a.  No  Action.  Do  nothing  to  alleviate 
the  flood  problem  at  Marlinton. 

b.  Non-structural.  Raise-in-place, 
floodproof.  or  remove  structures  using 
the  most  effective  method. 

c.  Channel  Modification.  Widen 
channel  of  the  Greenbrier  River  to 
efficiently  reduce  flood  heights.  Removal 
of  stream  bed  material  will  be  kept  to  a 
minimum,  as  excavation  will  start 
several  feet  above  stream  bed.  Exact 
length  of  the  channel  modification  has 


not  been  finalized,  but  should  be  within 
the  range  of  6500  feet  to  10.000  feet. 

d.  Channel  Modification  and  Non- 
structural. Combination  of  the  two 
alternatives  (b.  &  c.)  outlined  above. 

3.  Public  meetings  and  meetings  to 
exchange  information  will  be.  and  have 
been  held  with  local.  State  and  Federal 
agencies.  Close  cooperation  and 
consultation  with  U.S.  Fish  and  Wildlife 
Service  and  West  Virginia  Departnient 
of  Natural  Resources  will  be  maintained 
in  recognition  of  the  Greenbrier  River  as 
a  high  quality  natural  resource. 
Although  not  directly  affecting  national 
forest  lands,  portions  of  the  project 
would  be  within  the  authorized 
boundary  for  national  forest  land.  In 
addition,  coordination  is  maintained 
with  the  U.S.  Forest  Service  because  the 
Greenbrier  River  is  a  potential  wild, 
scenic  or  recreational  river  area. 

4.  Issues  to  be  addressed  in  the  DEIS 
include: 

«  (a)  Environmental  impacts  of  channel 
modification  upon  aquatic  and 
terrestrial  quality. 

(b)  Socio-economic  impact  upon 
community  cohesion,  growth,  housing 
and  aesthetics  of  the  various  plans. 

(c)  Consideration  of  potential  conflicts 
with  the  purposes  of  the  Wild  and 
Scenic  Rivers  Act. 

5.  In  addition  to  information  obtained 
from  other  agencies,  the  U.S.  Fish  and 
Wildlife  Service  is  preparing  a  Draft 
Coordination  Report  to  provide 
evaluations  and  recommendations  to 
preserve,  mitigate,  and  enhance  natural 
resources. 

6.  The  study  process  and  resulting 
DEIS  will  conform  to  the  provisions  of 
the  National  Environmental  Policy  Act 
of  1969  and  all  other  Federal  regulations 
and  executive  orders  pertaining  to 
environmental  protection.  The  DEIS  is 
scheduled  for  distribution  to  the  public 
in  June  1985. 

ADDRESS:  Questions  about  potential 
actions  and  DEIS  can  be  directed  to:  Mr. 
Robert  Bums.  Study  Manager. 
Huntington  District.  Corps  of  Engineers, 
Huntington,  West  Virginia  25701.  304- 
529-5639. 

Dated:  December  24. 1984. 
Carl  B.  Tweedt. 
Deputy  District  Engineer. 
(PR  Doc.  85-66  Filed  1-2-85:  8:45  am] 

aiLUNO  CODE  37ia-OII-M 

Department  of  the  Navy 

Privacy  Act  of  1974;  Deleted  System  of 
Records 

AGENCY:  Department  of  the  Navy.  DOD 
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ACTION:  Notice  of  amendment  of 
systems  of  records. 


;  The  Department  of  the  Navy 
proposes  to  amend  one  system  of 
records  in  its  inventory  of  systems  of 
records  subject  to  the  Privacy  Act  of 
1974. 

DATCS:  The  proposed  action  will  be 
effective  without  further  notice  February 
4. 1985  unless  comments  are  received 
which  would  result  in  a  contrary 
determination. 

AOOMESS:  Send  any  comments  to  the 
systems  manager  identified  in  the 
systems  notice. 

FOn  FUfTTHER  INFOMMATION  CONTACT: 

Mrs.  Gwendolyn  R.  Aitken.  Privacy  Act 
Coordinator.  Office  of  the  Chief  of 
Naval  Operations  (OP-09D30). 
Department  of  the  Navy,  The  Pentagon. 
Washington.  DC  20350.  Telephone:  (202) 
697-1459. 

supm^MSNTAiiY  mFomuTMN:  The 

Department  of  the  Navy  systems  notices 
for  records  systems  subject  to  the 
Privacy  Act  of  1974  (5  U.S.C  552a)  Pub. 
L  93-579  were  published  in  the  Federal 
Register  as  follows: 

FR  Doc.  83-lOe  (48  FR  26029)  )une  6. 

1983 
FR  Doc.  84-2616  (49  FR  3901)  January  31. 

1984 
FR  Doc.  84-2828  (49  FR  4124)  February  2, 

1984 
FR  Doc.  84-4908  (49  FR  6967)  February 

24.1984 
FR  Doc.  84-8893  (49  FR  13350)  April  4. 

1984 
FR  Doc.  84-8901  (49  FR  13399)  April  4. 

1984 
FR  Doc.  84-10509  (49  FR  15601)  April  19. 

1984 
FR  Doc.  84-10681  (49  FR  16777)  April  20. 

1984 
FR  Doc.  84-14818  (49  FR  23107)  June  4. 

1984 
FR  Doc.  84-16521  (49  FR  2507)  June  21. 

1984 
FR  Doc.  84-23495  (49  FR  33172) 

September  6. 1984 
FR  Doc.  84-25459  (49  FR  37825) 

September  26. 1984 
FR  Doc.  84-27397  (49  FR  40946)  October 

18.1984 
FR  Doc.  84-28271  (49  FR  43089)  October 

2&1984 
FR  Doc.  84-31705  (49  FR  47547) 

December  5. 1984 

The  proposed  amendment  is  not 
within  the  purview  of  the  provision  of  5 
U.S.C.  552a(o)  which  requires  the 
submission  of  altered  systems  reports. 


Dated:  December  Z7. 1984. 
Patricia  H.  Mean*. 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 

N05800-1 


SVSTUINAtfM: 

Legal  Office  Litigation/ 
Correspondence  File  (48  FR  26104).  June 
6. 1983. 

CHANOeS: 
SVSTIM  LOCATKMC 

Delete  the  entire  entry  and  substitute 
with  the  following:  "Organizational 
elements  of  the  Department  of  the  Navy 
as  indicated  in  the  directory  of 
Department  of  the  Navy  activities. 
Official  mailing  addresses  are  listed  in 
the  Navy's  address  directory  appended 
to  this  publication." 

CATIOO«mS  OF  INOIVIOUALS  COVERED  BV  THE 
SYSTEM: 

In  line  3.  delete  the  phrase:  "Puget 
Sound  Naval  Shipyard."  and  substitute 
with:  '.  .  .  the  Navy." 

PUNI>OS£(S): 

Add  the  following  new  paragraph:  'To 
prepare  correspondence  and  materials 
fur  litigation." 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINQ  CATEGORIES  OF 
USERS  AMD  TNE  PURFOSES  OF  SUCH  USES: 

Delete  the  entire  entry  and  substitute 
with  the  following:  "The  Blanket  Routine 
Uses  that  appear  at  the  beginning  of  the 
Department  of  the  Navy's  compilation 
apply  to  this  system." 

SYSTEM  MANAaER<S)  AND  ADDRESS: 

Delete  the  entire  entry  and  substitute 
with  the  following:  "Associate  General 
Counsel  (Litigation).  Washington.  DC 
20380." 


N05800-1 


SYSTEM  name: 

Legal  Office  Litigation/ 
Correspondence  File. 

SYSTEM  LOCATKM: 

Organizational  elements  of  the 
Department  of  Navy  as  indicated  in  the 
directory  of  Department  of  the  Navy 
activities.  Official  mailing  addresses  are 
listed  in  the  Navy's  address  directory 
appended  to  this  publication. 

CATEOORIES  OF  INOIVIOUALS  COVBIKO  BY  THE 
SYSTEM: 

Criminal  and  civil  plaintiffs/ 
defendants  involved  in  litigation  against 
or  involving  the  Navy. 


FURFOSC(S): 

To  prepare  correspondence  and 
materials  for  litigation. 

routine  uses  of  records  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEOORIES  OF 
USERS  AND  THE  PURFOSES  OF  SUCH  USES: 

The  Blanket  Routine  Uses  that  appear 
at  the  beginning  of  the  Department  of 
the  Navy's  compilation  apply  to  this 
system. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Associate  General  Counsel 
(Litigation).  Washington.  DC  20360. 
(FR  Doc.  85-6  Filed  1-2-85:  8:45  am) 

KLUNO  CODE  M10-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  ER84-707-001  and  ER84-S79- 
0001 

AEP  Generating  Co.  et  al.;  Order 
Granting  Motion  tor  Reconsideration, 
Accepting  tor  Filing  and  Suspending 
Rates,  Granting  Waiver  of  Advance 
Filing  Limitation,  and  Consolidating 
Dockets 

issued:  December  27. 1984. 

Before  Commissioners:  Raymond  ). 
O'Connor.  Chairman;  Ceorgiana  Sheldon.  A. 
G.  Sousa.  Oliver  G.  Richard  III  and  Charles 
G.  Slalun. 

On  November  30. 1984.  the  AEP 
Generating  Company.  Appalachian 
Power  Company,  and  Indiana  & 
Michigan  Electric  Company  (together 
referred  to  as  the  AEP  Parties)  jointly 
filed  a  motion  for  reconsideration  of  the 
Commissions  order  issued  in  Docket 
No.  ER84-707-000  on  November  21. 1984. 
29  FERC  H  61.238.  The  Virginia  Electric 
and  Power  Company  (VEPCO)  joined  in 
the  AEP  Parties'  motion  by  a  filing 
submitted  on  December  4. 1984.  The 
Commissions  November  21  order,  inter 
alia,  accepted  for  filing,  without 
suspension  or  hearing,  three  of  the  four 
services  incorporated  in  the  AEP 
Parties'  October  1. 1984  agreement  with 
VEPCO.  and  allowed  those  parts  of  the 
agreement  to  become  effective  on 
October  1, 1984.  However,  the 
Commission's  order  also  rejected  that 
portion  of  the  proposed  agreement 
relating  to  the  sale  of  Rockport  unit 
power  and  energy.  In  declining  to  grant 
the  necessary  waiver  of  the  120-day 
advance  filing  limitation  and  to  accept 
for  filing  the  Rockport  unit  sale  portion 
of  the  agreement  (scheduled  to  take 
effect  under  the  agreement  on  January  1. 
1987),  we  noted  that  the  filing  had  been 
characterized  as  an  initial  rate  schedule, 
that  the  Commission's  authority  to 
suspend  the  Rockport  rate  may  thus  be 
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in  question,  '  ^nd  that  we  were  not 
prepared  to  accept  the  Rockport  rate 
without  suspension. 

On  reconsideration,  the  AEP  Parties 
and  VEPCO  assert  that  the  four  services 
encompassed  by  their  October  1 
agreement  are  interrelated  and  comprise 
a  single  unseverable  package.  To 
facilitate  acceptance  of  the  entire 
agreement,  the  parties  agree  that,  for 
purposes  of  this  proceeding,  the  rate  for 
Rockport  unit  power  is  not  an  initial  rate 
and  that  they  will  accept  a  refund 
condition  as  to  that  rate.  The  AEP 
Parties  and  VEPCO  therefore  request     ,t 
that  the  Commission  issue  a  new  order 
which  accepts  for  filing  the  agreement  in 
its  entirety. 

Discussion 

In  our  earlier  order,  we  indicated  that 
we  were  not  prepared  to  accept  the 
Rockport  rate  for  filing  unless  the  filing 
parties  agreed  to  make  the  rate  subject 
to  refund  with  interest.  The  AEP  Parties 
and  VEPCO  have  now  agreed  to  this 
condition  and  have  thus  satisfied  our 
concern.  Accordingly,  we  shall  grant  the 
motion  for  reconsideration  of  our 
November  21, 1984  order,  and  grant 
waiver  of  the  120-day  advance  filing 
limitation,  as  requested  by  the  parties. 

With  request  to  the  portion  of  the 
proposed  agreement  relating  to  the  sale 
of  Rockport  unit  power  and  energy,  we 
find  that  AEP's  submittal  has  not  been 
shown  to  be  just  and  reasonable  and 
may  be  unjust,  unreasonable,  unduly 
discriminatory  or  preferential,  or 
otherwise  unlawful.  Accordingly,  we 
shall  accept  for  filing  AEP's  submittal  as 
to  the  Rockport  unit  and  suspend  its 
operation  as  ordered  below.* 

In  West  Texas  Utilities  Company,  18 
FERC  ^61.189  (1982),  we  explained  that, 
where  our  prehminary  examination 
indicates  that  proposed  rates  may  be 
unjust  and  unreasonable,  but  may  not  be 
substantially  excessive,  as  defined  in 
West  Texas,  we  would  generally  impose 
a  nominal  suspension.  Here,  our 
preliminary  review  indicates  that  the 
proposed  cost  of  service  formula  for  the 
Rockport  unit  sales  may  not  yield 
substantially  excessive  revenues. 
Accordingly,  we  shall  suspend  that 
portion  of  AEP's  submittal  for  a  nominal 
period,  to  become  effective,  subject  to 
refund,  on  January  1, 1967  (the  date  this 
service  is  to  commence  under  the 
agreement). 


'  See  Middle  South  Energy.  Inc.  v.  FERC. 

F  2d .  Nos.  83-1634  and  83-1772  (D.C.  Cir. 

19S4I 

'  Since  the  proposed  agreement  as  a  whole  was 
given  rate  schedule  designations  in  our  earlier 
order,  we  will  not  issue  new  designations  to  cover 
the  Rockport  unit  sales  portion  of  the  agreement 
here. 


The  Rockport  cost  of  service  formula 
is  presently  being  litigated  in  Docket  No. 
ER84-579-000.  We  note  that  VEPCO  is 
an  intervenor  in  that  case.  Further,  the 
AEP  Parties  state  that  the  proposed 
agreement  provides  that  the  Rockport 
$.  unit  sales  rates  to  VEPCO  will  be 
subject  to  the  outcome  of  Docket  No. 
ER84-57&-000.  Thus,  we  find  that 
common  questions  of  law  and  fact  may 
be  presented  in  Docket  Nos.  ER84-579- 
000  and  ER84-707-001.  As  a  result,  we 
shall  consolidate  those  dockets  for 
purposes  of  hearing  and  decision. 
Because,  by  this  order,  we  will  have 
accepted  the  entire  agreement  for  filing, 
to  become  effective  on  the  dates 
requested  by  the  parties,  we  do  not 
believe  that  consolidation  will  impinge 
upon  any  of  the  services  provided  for 
under  the  agreement.  Thus,  we  find  that 
the  AEP  Parties'  and  VEPCO's  original 
concerns  regarding  consolidation  are 
unwarranted. 
The  Commission  orders 

(A)  The  AEP  Parties'  and  VEPCO's 
motion  for  reconsideration  is  hereby 
granted. 

(B)  Waiver  of  the  120-day  advance 
filing  limitation  is  hereby  granted  as  to 
the  portion  of  the  proposed  agreement 
relating  to  Rockport  unit  power  and 
energy. 

(C)  That  portion  of  the  proposed 
agreement  concerning  the  Rockport  unit 
sales  is  hereby  accepted  for  filing  and 
suspended,  to  become  effective,  subject 
to  refund,  on  January  1, 1987. 

(D)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  by  the 
Federal  Power  Act,  particularly  sections 
205  and  208  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR  Chapter  I),  a 
public  hearing  shall  be  held  concerning 
the  justness  and  reasonableness  of  the 
AEP  Parties'  cost  of  service  formula  rate 
for  Rockport  unit  sales. 

(E)  Docket  Nos.  ER84-707-001  and 
ER84-579-000  are  hereby  consolidated 
for  purposes  of  hearing  and  decision. 

(F)  The  administrative  law  judge 
designated  to  preside  in  Docket  No. 
ER84-579-000  shall  determine 
procedures  best  suited  to  accommodate 
consolidation  of  this  docket  with  the 
pending  proceeding. 

(G)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 


By  the  Commission. 
Kenneth  F.  Plunil>, 

Secretary. 

|FR  Doc.  85-144  Filed  l-2-«5;  8:45  am] 

BtUJNa  COK  (TIT-OI-M 


(Docket  Nos.  RP84-76-004  and  TAS5-1-1- 
0021 

Alabama-TenneMee  Natural  Gas  Co.; 
Proposed  PGA  Rate  Ad)ustment 

December  27, 1984. 
Take  notice  that  on  December  14, 

1984,  Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee) 
tendered  for  filing  revised  tariff  sheets 
designated  as  follows: 

Second  Substitute  First  Revised  Sheet  Nos. 
4,  7.  9, 13, 17  and  21. 

According  to  §  381.103(b)(2)(iii)  of  the 
Commission's  regulations  (18  CFR 
381.103(b)(2)(iii).  the  date  of  filing  is  the 
date  on  which  the  Commission  receives 
the  appropriate  filing  fee,  which  in  the 
instant  case  was  not  until  December  19, 
1984. 

Such  tariff  sheets  are  proposed  to 
become  effective  as  of  October  31, 1984. 
Alabama-Tennessee  requests  a  waiver 
of  any  Commission  Regulations  required 
to  make  the  above-designated  tariff 
sheets  effective  as  of  October  31. 1984, 
which  is  the  date  after  the  expiration  of 
the  suspension  of  the  original  tariff 
sheets  by  the  Commission's  Order  of 
May  30, 1984. 

Alabama-Tennessee  states  that  such 
substitute  revised  tariff  sheets  are 
submitted  pursuant  to  the  requirements 
of  the  Commission's  Order  of  September 
12, 1984,  and  the  Letter  Orders  issued 
October  31, 1984  and  December  6, 1984, 
by  the  Director,  Office  of  Wpeline  and 
Producer  Regulation,  requiring  the 
elimination  of  specified  variable  costs 
from  the  minimum  bill  provisions  of  the 
tariff. 

In  addition,  Alabama-Tennessee 
submitted  a  revised  tariff  sheet. 
Substitute  Second  Revised  Sheet  No.  4, 
proposed  to  become  effective  January  1, 

1985.  Alabama-Tennessee  states  that  the 
purpose  of  this  tariff  sheet  is  to  conform 
the  base  rates  of  its  PGA  filing  of 
November  30, 1984,  to  the  base  rates  as 
filed  on  December  14, 1984,  in  Docket 
No.  RP84-76-^)00. 

Alabama-Tennessee  states  that  copies 
of  this  filing  have  been  served  upon  its 
jurisdictional  customers  and  the  State 
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Commissions  of  Alabama.  Mississippi 
and  Tennessee. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  Hie  a  petition 
to  intervene  or  protest  with  the  Federal 
Energ>'  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
D.C.  2042a  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  January  4. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser^•e  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
inter\'ene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Stfrrlary. 

|f"R  Doc.  85-166  Filed  1-2-65;  8:45  ain| 
MUMS  COM  •717-ei-M 


Algonquin  Gas  Transmission  Co.; 
Tariff  FiKng  Under  Purchased 
Feedstock  Adjustment  Clause 

I  Docket  No*.  TA85-3-2O-O00  and  TA8S-3- 
20-0011 

I)(;cemli«r24. 19M 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin 
('.as'")  on  December  14. 1984.  tendered 
for  Piling  Seventh  Revised  Sheet  No.  2ti2 
pursuant  to  its  Rate  Schedule  SNC-l 
Purchased  Feedstock  Adjustment 
Clause,  as  contained  in  its  FERC  Gas 
lariff.  Second  Revised  Volume  N  ).  1. 
de-creasing  the  applicable  rale  by  11.05c 
per  MMBtu  to  reflect  a  lower  cost  of 
feedstock  for  the  1984-85  season.  The 
adjustment  is  filed  to  be  effective  as  of 
November  1. 1984. 

Algonquin  Gas  notes  that  a  copy  of 
this  filing  is  being  served  upon  all 
affected  parties  and  interested  state 
commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Washington. 
DC  204-6.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  C;FR  385.21 1. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  4. 
1983.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  t«i 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection. 
Kennelh  F.  Plumb.       i 
Secretary.  I 

|FR  Doc.  85-167  Filed  1-2-65;  6:45  am) 
I  COOK  •717-ei-M 


IDocket  Na  ERS5-185-0001 

Central  Louisiana  Electric  Company. 
Inc.;  Filing 

December  26. 1964. 

The  Filing  Company  submits  the 
following: 

Take  notice  that  on  December  14, 
1984.  Central  Louisiana  Electric 
Company.  Inc.  (CLECO)  Tendered  for 
filing  an  executed  Letter  Agreement 
between  CLECO  and  the  Louisiana 
Energy  and  Power  Authority  (LEPA) 
providing  the  terms  under  which  CIJ^CO 
will  furnish  6  MW  of  transmission 
service  from  Cl.ECO'8  point  of 
interconnection  with  Louisiana  Power  A 
Ught  Company  (LP&L)  to  the  City  of 
Alexandria,  Louisiana. 

CI£CO  requests  an  effective  date  of 
December  1, 1984,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Fjiergy  Regulator}'  Commission,  825 
North  Capitol  Street.  N.E..  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
3C5.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  15, 
1JI85.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kennelb  F.  Plumb. 
St-irftary 

|H*  Doc.  85-166  Filed  l-2-«o:  8:45  am) 
MLLMO  COM  •7t7-0MI 


I  Docket  No.  ER84-566-00 1 ) 

Electric  Energy,  Inc.;  Compliance  Filing 

l)«-cemtHTr28.  1984. 

Take  notice  that  on  December  20. 
1984.  Electric  Energy,  Inc.  (EEI), 
submitted  for  filing  a  compliance  report 
pursuant  to  the  Commission's  order 
dated  November  20, 1984. 

EFJ  has  submitted  a  revised  Letter 
Agreement  dated  December  11, 1984 
between  FJ=:i  and  the  I'nitod  States 


Department  of  Energy  (DOE)  modifying 
FERC  Rate  Schedule  No.  7.      . 

Any  person  desiring  to  be  hoard  or  to 
protest  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
N.E..  Washington.  DC.  20426.  on  or 
before  January  14. 1984.  Comments  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secrvlary. 

(FR  Doc.  85-147  Filed  1-2-85;  8:45  am) 
MLUNQ  COM  trtr-ei-K 

lOecket  No.  ERtS-ZS-OOOl 

Gulf  States  Utilities  Co.;  Application 

December  2&  1064. 

Take  notice  that  on  December  21. 
1984.  Gulf  States  Utilities  Company 
(Applicant)  filed  an  application  seeking 
an  order  under  Section  204(a)  of  the 
Federal  Power  Act  authorizing  the 
Applicant  to  issue  up  to  $150,000,000 
principal  amount  of  unsecured 
debentures  or  notes  and  for  exemption 
from  competitive  bidding  and  certain 
negotiating  requirements. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
Application  should  on  or  before  January 
11. 1985.  file  with  the  Federal  Energy- 
Regulatory  Commission.  825  North 
Capitol  Street.  N.E..  Washington.  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Persons 
wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  motions  to 
intervene  in  accordance  with  the 
Commission's  rules.  The  Application  is 
on  file  with  the  Commission  and 
available  for  public  inspection. 
Kennelh  F.  Plumb. 
.St'cne/o.-j. 
[VR  Vkw  85-l4»  FiUd  1-2-85;  8:45  am] 

WLLING  COOC  (717-01-11 


I  Docket  No.  ERt5-17S-0001 

Kansas  Power  and  Light  Co.;  Filing 

Dcci-niiicr  2b.  1864. 

The  filing  Company  submits  the 
following: 
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Take  notice  that  on  December  11, 

1984,  the  Kansas  Power  and  Light 
Company  (KPL]  tendered  for  filing  a 
newly  exeacuted  renewal  contract  dated 
December  3, 1984,  with  the  City  of 
Severance.  Kansas  for  wholesale  service 
to  that  community.  KPL  states  that  this 
contract  permits  the  City  of  Severance 
to  receive  service  under  rate  schedule 
WSM-112/83  designated  Supplement 
No.  10  to  R.S.  FERC  No.  171.  The 
proposed  effective  date  is  February  15, 

1985.  The  proposed  contract  changes 
provides  essentially  for  the  ten  year 
extension  of  the  original  terms  of  the 
presently  approved  contract.  In 
addition,  KPL  states  that  copies  of  the 
contract  have  been  mailed  to  the  City  of 
Severance  and  the  State  Corporation 
Commission  of  Kansas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE^  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  10, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Piumb. 
Secretory. 

jFR  Doc.  8.V-1 50  Filed  1-2-84;  8:45  amj' 
BNJJNa  COM  tru-oi-M 


I  Docket  No.  ER8&-1B3-000I 

Kansas  Power  and  Light  Co-;  Filing 

December  26.  ISiM. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  December  14. 
1984.  the  Kansas  Power  and  Light 
Company  (KP4L)  tendered  for  filing  a 
newly  executed  renewal  contract  dated 
December  7. 1984.  with  the  City  of 
N'etawaka,  Kansas,  for  wholesale 
service  to  that  community.  KP&L  states 
that  this  contract  permits  the  City  of 
Netawaka  to  receive  service  under  rate 
schedule  WSM-12/83  designated 
Supplement  No.  10  to  R.S.  FERC  No.  166. 
The  proposed  effective  date  is  January 
15, 1985  and  KP&L  requests  that  the 
Commission  waive  the  notice 
requirements  as  allowed  in  §  35.11  of  its 
Regulations.  The  proposed  contract 
changes  provides  essentially  for  the  ten 


year  extension  of  the  original  terms  of 
the  presently  approved  contract.  In 
addition.  KP&L  states  that  copies  of  the 
contract  have  been  mailed  to  the  City  of 
Netawaka  and  the  State  Corporation 
Commission  of  Kansas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North'Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  15. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  85-160  Filed  1-2-85:  8:45  am] 

BIUJNG  CODE  STIT-OI-M 

IDodcet  No.  RP85-49-000] 

Northwest  Pipeline  Corp.;  Filing  of 
Annual  Compliance  Report 

December  24, 1984. 
Take  notice  that  on  December  14, 

1984,  Northwest  Pipeline  Corporation 
("Northwest")  tendered  for  filing  its 
Annual  Compliance  Report  and  Cost-of- 
Service  Study  pursuant  to  Sections  13 
and  14  of  its  Rate  Schedule  T-1  as 
contained  in  its  FERC  Gas  First  Revised 
Volume  No.  1  Tariff. 

Northwest  proposes  a  change  in  its 
RMe  Schedule  T-1  Facility  Charge 
effective  February  1, 1985.  in  accordance 
with  Section  13  of  Rate  Schedule  T-1,  as 
supported  by  its  Cost-of  Service  Study 
and  to  implement  an  Amortizing 
A Jjustmenl  effective  February  1, 1985. 
in  accordance  with  Section  14  of  Rate 
Schedule  T-1. 

Copies  of  this  filing  have  been  served 
on  Pacific  Interstate  Transmission 
Company  and  all  jurisdictional 
customers  and  affected  state  agencies. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE,  Washington. 
DC  20425,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  January  4. 

1985.  Protests  will  be  considered  by  the 


Commission  in  determining  the 

appropriate  action  to  be  taken,  but  will 

not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  petition  to 

intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  85-170  Filed  1-2-85;  8:45  am] 

WLUIM  CODE  C717-01-M 


(Docket  No.  ER84-182-000] 

Pacific  Gas  and  Electric  Co.;  Filing 

December  26, 1984. 

The  Tiling  Company  submits  the 
following: 

Take  notice  that  on  December  14. 

1984,  Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  proposed 
change  under  electric  service  Rate 
Schedule  FERC  Nos.  R-1,  R-2,  53.  72,  84, 
85  and  88.  This  change  is  a  one-time 
adjustment  resulting  in  a  net  refund  to 
affected  customers.  The  adjustment  is 
the  sum  of  a  credit  for  part  of  the  gain 
from  the  sale  of  certain  coal  properties, 
and  an  increased  revenue  requirement 
during  part  of  1983  for  a  new 
hydroelectric  powerhouse  in  commercial 
operations  but  not  included  in  rate  base 
at  that  time.  The  total  of  this  adjustment 
as  of  December  31, 1984  is  a  net  credit  of 
$2,873,924. 

All  affected  customers  have  approved 
the  proposed  change.  This  change  is 
proposed  to  become  effective  when  it  is 
accepted  for  filing  or  approved  by  the 
Commission,  at  which  time  refunds  will 
be  made.  To  the  extent  such 
Commission  action  occurs  sooner  than 
sixty  days,  PG&E  has  requested  a 
waiver  of  the  notice  require 
requirement. 

Copies  of  this  filing  were  served  upon 
the  affected  customers  and  the 
California  Public  Utilities  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  15, 

1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
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with  the  Cummission  and  are  available 

for  public  inspection. 

KMUwtb  F.  numb. 

Secrrtary. 

jm  Vkic  85-171  Filed  l-2-*5;  8:4.5  am| 

MUMQ  COM  wn-»i-m 


• 


lOocket  No.  ERSS-181-0001 

Pacific  Power  &  Light  Co.  Assumed 
Business  Name  of  PacificCorp-,  FiHng 

Dertmber  26.  1984. 

The  filinj!  Company  submits  the 
following: 

Take  notice  that  on  December  13. 
1984.  Pacific  Power  ft  Light  Company,  an 
iis.sumed  business  name  of  P.ictficCorp. 
tendered  for  filing  Notices  of 
Cancellation  of  bilateral  Rate  Schedule 
FTC/FERC  Nos.  45.5.  66.2.  8a  101. 106. 
107. 110. 114.23. 115. 124. 127. 173.  215, 
216.  and  230.  Pacific  states  that  these 
Riile  Schedules  have  expired  by  their 
t<*vn  terms. 

Pacific  requests  an  effective  dale  of 
sixty  days  after  date  of  filing. 

Notice  of  the  proposed  respective 
Ccincellations  have  been  ser\ed  upon  the 
re'^pective  parties  and  public  utility 
rommission(s). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
inter\ene  or  protest  with  the  Federal 
Knergy  Regulator\-  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
D.C.  20426.  in  accordance  with  Rules  21 1 
and  214  of  the  Commission's  Rules  of 
J'rartice  and  Procedure  (18  CFR  385.21 1 
;i85.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  lanuary  15. 
IWio.  Protests  will  be  considered  by  th«- 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  filr 
with  the  Commission  and  are  available 
for  public  inspection. 
Kmnelh  F.  Plumb. 
S'-;  n  tiiry. 

|fR  lk.c.  85-172  Filed  l-Z-K^:  a-4.T<iiiil 
WU-ING  COOC  CZU-OI-II 


I  Docket  No.  ER85-187-O0OI 

Portland  General  Electric  Co.;  Filing 

Ittt»ml.cr28.  1984 

The  filing  Company  submits  the 
fnl'owing: 

'Hike  notice  that  on  December  IH. 
l^ifM.  Portland  General  Electric 
Company  (fXIIE)  tendered  for  filing  its 
revised  Average  System  Cost  (ASC) 
which  reflects  PGE's  Power  Cost 
Adjustment  (PCA)  rate  change  which 


tiecame  effective  on  July  31. 1984.  The 
filing  includes  a  revised  Schedule  5  to 
Appendix  1.  Exhibit  C  of  the  Residential 
Purchase  and  Sale  Agreement  along 
with  the  authorization  for  this  rale 
change  from  the  Public  Utility 
Commissioner  of  Oregon. 

PGE  states  that  the  filing  shows  that 
the  PCA  adjustment  to  the  current  base, 
of  45.60  mills/kWh  as  approved  by  BPA. 
is  (1.42)  mills/kWh.  which  results  in  a 
net  ASC  rate  of  44.18/mills/kWh. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Fjiergy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC.  2042(i.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CH*  385.211. 
.185.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  in. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Sr.-j  tiiry. 

IKK  Dik;.  «5-t,'-.J  Fiiod  1-2-^:  8:45  Hm| 
BILUMG  COOC  »7n-9t-m 


(Docket  No.  EReS-186-OOOi 
Tampa  Electric  Co.;  Filing 

I  Vi  ( trilx-r  2(i.  1984. 

The  filing  Company  submits  the 
Idllowing: 

Take  notice  that  on  December  14. 
1W4,  Tampii  Electric  Company  (Tampa  | 
tendered  for  filing  Serv  ire  Schedule  X 
providing  for  extended  economy 
!Pti;rchange  service  between  Tampa  and 
Fort  Pierce  L'tilities  Authority  (Fort 
Pierce).  Tampa  states  that  Service 
Schedule  X  is  submitted  for  inclusion  as 
a  supplement  under  the  existing 
agreement  for  interchange  service 
between  Tampa  and  Fort  Pierce, 
designated  as  Tampa's  Rate  Schedule 
KFRC  No.  12. 

Tampa  proposes  an  effective  date  of 
December  1. 1984.  and  therefore 
requests  waiver  of  the  Commission's 
n«itic;e  requirements. 

Copies  of  the  filing  have  been  served 
of>  Fort  Pierce  and  the  Florida  Public 
Service  Commission. 

.Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 


D.C.  2042a  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  15, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
St'cntary. 
{VU  Doc.  85-173  Filed  1-2-85:  8:45  am| 

BILLING  COOC  •TtT-OI-M 


I  Docket  No.  ER8S-«1-000] 

West  Texas  Utilities  Co.;  Order 
Accepting  for  Filing  and  Suspending 
Rates,  Noting  Interventions,  Directing 
Summary  Disposition,  Granting  Waiver 
of  Filing  Requirements,  and 
Establishing  Hearing  and  Price 
Squeeze  Procedures 

ls.<,ucd:  December  28. 1984. 

Before  Commissioners:  Raymond  |. 
U'Connor.  Chairman;  Georgians  Sheldon. 
A.G.  Sousa.  Oliver  G.  Richard  HI  and  Charles 
('•.  Stalon. 

On  October  31. 1984.  West  Texas 
irtilities  Company  (WTU)  submitted  for 
filing  a  proposed  two-step  increase  in  its 
rates  for  service  to  15  TR-1  tariff 
customers,  two  partial  requirements 
customers  (the  Cities  of  Brady  and 
Coleman.  Texas),  and  Texas-New 
Mexico  Power  Company  (TNP).'  The 
proposed  Level  A  rates  would  increase 
revenues  by  approximately  $3.4  million 
(4.9%).  and  the  proposed  Level  B  rates 
would  increase  revenues  by  an 
additional  $1.0  million  (1.6%).  based  on  a 
calendar  year  1985  test  period.  WTU 
stales  that  the  only  difference  between 
the  two  sets  of  rates  is  that  the  Level  B 
rates  are  designed  to  produce  a  higher 
return  on  common  equity  than  the  Level 
A  rail's.  WTU's  proposed  rates  reflect 
an  increase  in  the  amount  of 
construction  work  in  progress  (CWIP) 
included  in  rate  base  pursuant  to  §  35.26 
of  the  Commission's  regulations.  WTU 
requests  effective  dates  of  December  31, 
1<W4  and  January  1, 1985.  for  the  Level  A 
and  B  rates,  respectively.  However,  in 
accordance  with  the  terms  of  a 
settlement  reached  in  Docket  No.  ER83- 
ti{)4-000.  WTU  requests  that  the  Level  A 
rales  be  suspended  until  January  1. 198.5. 


'St'f  AltHchment  A  tor  affected  cuslomcrs  and 
rH)e  »rlie<lule  de»igniilion*. 
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WTU  further  requests  that,  if  the 
Commission  allows  the  Level  B  rates  to 
become  effective  on  January  1, 1985. 
with  no  additional  suspension,  the  Level 
A  rates  be  deemed  witiidrawn.  Should 
the  Commission  determine  that  VVTU's 
submittal  would  be  premature  in 
violation  of  the  10-month  restriction  on 
the  supersession  of  CWlP-based  rates 
for  service  to  Brady,  Coleman,  and  TNP, 
WTU  alternatively  requests  that  both 
the  Level  A  and  B  rates  be  made 
effective  on  January  1. 1985  for  the  tariff 
customers,  on  January  22, 1985  for  TNP, 
and  on  January  24, 1985  for  Brady  and 
Coleman.  Finally,  WTU  requests  waiver 
of  the  Commission's  filing  requirements. 

Notice  of  WTU's  filing  was  published 
in  the  Federal  Register,  with  comments 
due  on  or  before  November  27, 1984.  49 
PR  45920.  TNP  and  the  Cooper.itive  and 
Municipal  Wholesale  Customers  of 
WTU  (Cooperatives)  *  filed  timely 
motions  to  intervene.  TNP  also  seeks 
rejection  of  the  filing,*  claiming  that  the 
proposed  increase  to  TNP  cannot  be 
properly  filed  before  January  22, 1985.  In 
support  of  its  motion  to  reject,  TNP 
claims  that  WTU's  filing  is 
impermissibly  premature,  because  it 
would  violate  the  Commission's  10- 
month  restriction  regarding  the  timing  of 
increases  in  the  level  of  CWIP.  TNP  also 
asserts  that  its  settlement  with  WTU  in 
Docket  No.  ER83-694-000  contains  no 
provision  with  respect  to  proposod 
effective  dates  for  future  rates  to  TNP.     , 

The  Cooperatives  request  rejection  of 
the  CWIP-related  increase  to  the  City  of 
Brady,  asserting  that,  pursuant  to  the 
Commission's  regulations,  WTU  cannot 
file  for  a  CWIP-bas'»d  rate  increase  to 
the  City  of  Brady  before  January  24. 
19B5, 10  months  after  the  effective  date 
of  WTU's  current  CWIP-related  rates  for 
Brady.  The  Cooperatives  aver  lliaf  WTU 
has  neither  specifically  sought  nor 
shown  good  cause  for  waiver  of  either 
§  35.26  or  the  60-day  notice  requirement. 
However,  the  cooperative  customers 
state  that  they  will  abide  by  the  January 
1, 1985  effective  date  for  their  proposed 
rate  increase,  in  accordance  with  their 
agreement  with  WTU  in  Docket  No. 
ER83-694-000.  The  Cooperatives  seek 
summary  disposition  with  respect  to  a 
number  of  other  issues,  including:  the 
alleged  mismatch  between  the  proposi»d 
Level  B  revenues  and  WTU's  cost  of 
service;  the  alleged  overstatement  of 
miscellaneous  steam  power  expense 
and  fuel  stock  levels:  calculation  of 
AFUDC;  inclusion  of  iin  employee 


'Ttie  Cooperative  and  Municipal  Wholesale 
Customers  of  WTU  consist  of  15  cooperatives  and 
the  City  of  Brady,  Texas. 

'TNP  amended  its  motion  to  inleiAfene  on 
November  3a  19M.  to  include  its  moti<)n  to  reject. 


discount  expense  in  cost  of  service:  and 
the  identification  of  qualifying  pollution 
control  CWIP  facilities.  In  support  of 
their  request  for  suspension,  the 
Cooperatives  raise  several  additional 
issues,  including:  Rate  of  return;  working 
capital;  depreciation  rates;  unfunded 
deferred  tax  liability;  revenues 
recovered  through  the  fuel  adjustment 
clause;  allocation  of  overhead  lines; 
advertising  expense;  the  proposed  69  KV 
demand  loss  factor;  and  rate  design. 
Finally,  the  Cooperatives  allege  price 
squeeze. 

On  December  12, 1984,  WTU 
separately  filed  answers  to  the 
interventions  of  TNP  and  the 
Cooperatives.  While  not  opposing  either 
intervention,  WTU  opposes  the  motions 
to  reject  and  for  summary  disposition 
and  denies  all  allegations  made  in 
support  of  the  Cooperatives'  request  for 
suspension.  The  company  further 
asserts  that  Brady's  opposition  to  the 
proposed  January  1, 1985  effective  date 
is  contrary  to  its  settlement  agreement 
with  WTU  in  Docket  No.  ER83-694-000. 

Discussion 

Pursuant  to  Rule  214|c)tl)  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  the  timely  motions  to 
intervene  of  the  Csoperatives  and  TNP 
serve  to  make  them  parties  to  this 
proceeding.  18  CFR  385.214|c)(l). 

Motions  to  Reject 

The  motions  to  reject  the  CWIP- 
related  rate  increases  to  the  City  of 
Brady  and  TNP  are  based  on  the  claims 
that  WTU  has  not  complied  with  the 
applicable  restriction  of  §  35.26  of  the 
Commission's  regulations.  While  the 
City  of  Coleman  has  not  intervened,  its 
rate  increase  would  also  be  subject  to 
rejection  on  the  same  grounds.  Section 
35.26(d)  specifically  prohibits  the  filing 
of  rate  schedules  including  additional 
CWIP  during  the  initial  10-month  period 
of  effectiveness  of  the  rates  to  be 
superseded,  if  such  rates  also  reflect 
CWIP.  This  10-month  filing  limitation,  in 
conjunction  with  the  60-day  notice 
requirement,  provides  for  a  minimum  12- 
month  period,  beginning  with  the 
effectiveness  of  the  underlying  CWIP- 
based  rates,  when  no  additional  CWIP- 
based  rate  increase  will  be  permitted  to 
become  effective. 

Our  comparison  of  the  effective  dates 
of  the  previous  CWIP-based  rates  with 
the  date  the  proposed  CWIP-based  rate 
increases  were  filed  indicates  that  the 
instant  filing  is  premature  with  respect 
to  TNP  and  the  Cities  of  Brady  and 
Coleman.*  WTU  relies  on  the  language 


in  S  35.26(d)  which  permits  the  10-month 
rule  to  be  satisfied  by  maintaining  a 
constant  level  of  CWIP  ".  .  .  in  one  or 
more  rate  schedules."  The  company 
apparently  believes  that  this  language 
supports  its  proposition  that  the  10- 
month  limit  can  be  satisfied  for  all  rales 
and  customer  classes  as  long  as  at  least 
one  rate  or  customer  group  is  in 
conformance.  The  company's 
interpretation  is  incorrect.  The  language 
"in  one  or  more  rate  schedules"  was 
added  by  the  Commission  on  rehearing 
of  Order  No.  298  specifically  to  allow  a 
utility  to  satisfy  the  10-month  minimum, 
even  though  it  charged  a  particular 
customer  or  customer  class  under 
several  intervening  rate  schedules 
containing  CWIP,  providing  the  level  ol 
CWIP  remained  constant.  In  other 
words,  the  10-month  clock  would  not  be 
restarted  by  filings  which  provided  for 
increases  in  general  costs  other  th,in 
CWIP. 

WTU's  apparent  misinterpretation  ol 
$  35.26(d)  is  further  illustrated  by  the 
company's  request  for  an  alternative  se« 
of  effective  dates.  WTU's  alternative 
effective  dates  provide  for  a  10-month 
period  between  existing  and  proposed 
effective  dates,  indicating  that  WTU 
believes  that  the  10-month  CWIP 
limitation  in  §  35.26  applies  to  effective 
dates,  rather  than  the  period  between 
the  previous  effective  date  and  the  filing 
date  of  the  superseding  submittal. 

In  light  of  the  fact  that  the  proposed 
riles  to  TNP  and  the  Cities  of  Brady  and 
Coleman  clearly  fail  to  satisfy  the  filing 
requirements  and  limitations  set  forth  in 
S  3.5.26,  we  agree  with  the  customers 
that  summary  action  is  warranted. 
However,  the  portion  of  WTU's  filing  foi 
these  customers  that  is  not  associated 
with  additional  CWIP  amounts  is  not 
precluded  by  our  rules.  Therefoi e,  we 
shall  summarily  reject  the  company's 
cost  support  and  rates  for  TNP,  Brady, 
and  Coleman  to  the  extent  that  they  are 
based  on  increased  CWIP  levels  and  we 
shall  require  WTU  to  segregate  out  any 
remaining  rate  increases.  Rates  filed  to 
comply  with  this  summary  disposition 
may  become  effective,  subject  to  refund, 
as  ordered  below. 

In  addition,  we  note  that  WTU 
requests  waiver  of  S  35.13  of  the 
Commisison's  regulations  in  order  to 
permit  it  to  calculate  revenues  and  rates 
of  return  for  present  Level  A  rates  based 
upon  the  pending  settlement  rates  in 


•The  effective  dates  of  the  previous  CWIP-based 
rates,  filed  in  Docket  No.  ER83-694-<)00.  were 


October  23. 1983  for  the  TR-1  customers.  March  22, 
1984  for  TNP.  and  March  24.  1984  for  the  Cities  of 
Coleman  and  Brady.  25  FTiRC  H  61.114.  reh.  26  FERC 
1  81.041  (1984).  Therefore,  the  earliest  dates  on 
which  WTU  could  have  filed  rates  based  on 
Increased  CWIP  levels  were  January  22  and  January 
24. 1985.  for  TNP  andColeman/Brady.  resoei^tively. 
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DodLet  Na  BR83-«M-00a  In  view  of  the 
facts  that  tlM  tettlefBent  in  Docket  Na 
ER«3-«M-000  u  onconlested  and  that 
no  intarvanora  in  this  docket  have 
oppoaad  WTlTs  request  we  find  good 
cause  to  grant  WTlTs  request  for  waiver 
of  section  3S.13  of  the  regulationB  as 
ordered  below. 

Motions  for  Sonunaxy  Disposition 

Our  prelimiaary  review  confirms  that 
the  amount  of  WTU's  proposed  Level  B 
revenues  is  higher  than  the  revenue 
requiraaent  in  WTU's  cost  of  service 
study  (Statement  BK).  The  company  has 
attempted  to  explain  this  discrepancy  in 
its  answer  to  the  Cooperatives'  pleading, 
stating  that  the  mismatch  results  from  a 
difference  between  calculated  fuel 
revenues  and  allocated  fiiei  expenses  in 
the  cost  of  service.  However,  despite  the 
use  of  different  rate  design  or  cost 
allocation  methodoiofhes.  a  utility  may 
not  recover  revenues  in  excess  of  the 
revenue  requirement  determined  in  the 
cost  of  service  study  submitted  in 
Statement  BK.  Accordingly,  we  shall 
order  sonunary  disposition  with  respect 
to  tiua  issue.  Because  the  revenue 
impact  of  this  decision  is  relatively 
small,  we  shall  not  require  MTU  to 
refile  its  rates  to  the  TR-1  tariff 
customers  at  this  time.  However,  since 
we  are  requiring  WTU  to  refile  its  rates 
to  TNP.  Btnady.  and  Coleman  to  reflect 
our  suraiaary  disposition  as  to  the 
additional  CWIP  amounts  claimed,  we 
shall  require  the  company  to  reflect  this 
suaunary  disposition  as  to  WTU's 
revenue  requirement  in  its  reflled  rates 
for  those  customeiv. 

With  respect  to  the  CWIP  fadhtics 
information.  S  35.13(h)  (Statement  AG) 
reqairea  the  fding  utility  to  stale  the 
electric  utility  component  balances  in 
Accounts  107  and  12ai.  individually  and 
in  total,  for  each  item  of  construction 
work  in  progress  for  pollution  control 
facilities,  fiiel  conversion  facilities,  or 
any  odier  facilities  that  qualify  for 
inclusion  in  rate  base  under  S  35.26. 
While  WTU's  work  papers  provide  the 
required  break-down  of  the  claimed 
pollution  control  CWIP  by  item  or 
project,  our  review  indicates  that  WTU 
has  not  provided  this  information  as  to 
its  non-poUution  control  CWIP. 
Although  we  do  not  believe  that  this 
omissioa  warrants  rejection  of  the  filing, 
we  shall  require  WTU  to  file  information 
identifying  its  C\iVIP  by  item  and  project 
within  30  days  of  the  date  of  this  order. 

The  remaining  requests  for  summary 
disposition  will  be  denied.  These  issues. 
as  well  as  other  matters  raised  by  the 
interveners,  present  questions  of  law  or 
fact  more  appropriately  resolved  on  the 
basis  of  an  evidentiary  bearing. 


Mattan  Sal  far  Hawing 

The  proposed  rates  also  contain  two 
sets  of  provisions  relating  to  Qualifying 
Facilities  (QFs).  The  provision 
pertaining  to  company  transactions  with 
(QFs)  is  incorporated  in  the  proposed 
fuel  adjustment  clauses  (FACs).  It 
provides  for  recoveiy  of  the  actual 
identifiable  fuel-related  Account  151 
and  Account  518  cost  associated  with 
energ>'  purchased  from  QFs.  Since  it  is 
unlikel>'  that  QF  energy  sources  will 
account  for  fuel  costs  using  the 
Commission's  Uniform  System  of 
Accounts,  we  shall  set  this  rate 
provision  for  investigation  so  that  it  may 
be  clarified.  The  other  provisions 
pertain  to  wholesale  customers' 
transactions  with  QFs  and  establish 
various  notice,  information, 
compensation,  and  system  protection 
requirements  designed  to  protect  WTU's 
interests.  The  issue  of  the  propriety  of 
the  incorporation  of  these  requirements 
in  WTLTs  wholesale  rate  schedules  and 
their  reasonableness  in  terms  of 
technical  necessities  and  potential  for 
discrimination  shall  also  be  set  for 
investigation. 

The  proposed  FACs  provide  for  the 
recovery  of  the  total  costs  of  company 
purchases  of  economic  power  as  defined 
by  section  35.14(a)(ll).  Although  the 
FACs  also  specify  that  purchases  from 
other  systems  for  reliability  purposes 
are  generally  made  to  maintain  at  15% 
capacity  reserve  above  the  anticipated 
annual  system  peak  load,  the  language 
does  not  clearly  prohibit  the  recovery  of 
costs  for  economic  power  purchases 
which  also  permit  the  company  to 
maintain  its  15%  reserve  margin. 
Additionally,  the  language  is  vague  and 
does  not  give  the  specifics  of  how 
economic/reliabihty  purchase  criteria 
will  be  implemented  on  a  day  to  day 
basis.  Accordingly,  these  provisions 
shall  be  set  for  investigation. 

Our  preliminary  review  of  WTU's 
filing  and  the  pleadings  indicates  that 
the  proposed  rates  have  not  been  shown 
to  be  just  and  reasonable  and  may  be 
unjust  imreasonabie.  unduly 
discriminatory  or  preferential,  or 
otherwise  unlawful.  Accordingly,  we 
shall  accept  WTU's  rates  for  filing,  as 
modified  by  summary  disposition  and 
suspend  them  as  ordered  below. 

In  West  Texas  Utilities  Company,  18 
FERC 1 61.189  (1982).  we  explained  that 
where  our  preliminary  review  indicates 
that  proposed  rates  may  be  unjust  and 
unreasonable,  but  may  not  be 
substantially  excessive,  as  defined  in 
West  Texas,  we  would  generally  impose 
a  nominal  suspension.  In  the  instant 
preceding,  our  review  suggests  that 
WTU's  Level  A  rates  may  not  produce 


substantially  excessive  revenues. 
Accordingly,  we  shall  suspend  the 
proposed  Level  A  rates,  as  modified  by 
summary  disposition,  to  become 
effective,  subject  to  refund,  on  January 
1. 1965.*  Our  review  further  indicates 
that  the  Level  B  rates  may  yield 
substantially  excessive  revenues. 
Accordingly,  we  shall  suspend  the 
proposed  Level  B  rates,  as  modified  by 
summary  disposition,  for  five  months,  to 
become  effective,  subject  to  refund  on 
)une  1. 1985. 

In  accordance  with  the  Commission's 
policy  and  practice  established  in 
Arkansas  Power  and  Light  Company,  8 
FERC  1 61.131  (1979).  we  shall  phase  the 
price  squeeze  issue  raised  by  the 
Cooperatives. 

The  Commission  orders 

(A)  'The  motions  to  reject  WTU's  filing 
in  its  entirety  are  hereby  denied. 
Summary  disposition  is  hereby  ordered, 
as  noted  in  the  body  of  this  order,  with 
respect  to  WTU's  inclusion  of  increased 
CWIP  amounU  for  TNP  and  the  Cities  of 
Brady  and  Coleman.  WTU  shall  refile  its 
cost  of  service  and  rates  in  accordance 
with  this  summary  disposition  and  those 
ordered  in  Paragraph  (B)  below  within 
thirty  (30)  days  of  the  date  of  this  order. 

(B)  Summary  disposition  is  also 
ordered,  as  noted  in  the  body  of  this 
order,  with  respect  to:  (1)  That  amount 
of  WTU's  proposed  Levd  B  revenues 
which  are  above  the  revenue 
requirement  in  WTU's  cost  of  service 
study  (Statement  BK):  and  (2)  WTU's 
failure  to  provide  a  break-down  of  its 
claimed  non-poUution  control  CWIP  by 
item  or  project  WTU  shall  reflect  the 
summary  disposition  with  respect  to  its 
revenue  requirement  for  its  TR-1  tariff 
customers  in  its  compliance  cost  of 
service  and  rates  at  the  conclusion  of 
this  proceeding.  Within  thirty  (30)  days 
of  the  date  of  this  order.  WTU  shall  file 
additional  information  identifying  its 
CWIP  by  item  or  project 

(c)  All  other  motions  for  summa^ 
disposition  are  hereby  denied. 

(D)  WTU's  request  for  waiver  of 
S  35.13  of  the  Commission's  regulations 
is  hereby  granted  insofar  as  is  necessary 
to  permit  WTU  to  calculate  the  Period  I 
cost  of  service  by  reference  to  the 
settlement  rates  in  Docket  No.  ER63- 
694-000. 


'  Under  the  terms  of  ttie  pending  settlement 
agreement  between  WTU.  the  15  tarifT  customer* 
and  the  City  of  &«dy.  if  WTU  filet  an  increaM  in 
rate  after  |uly  31. 1984.  and  requests  a  suspension 
until  January  1. 19SS.  the  customers  agree  to  support 
the  requested  suspension  and  effective  date.  WTU's 
proposed  Levei  A  rates  are  intended  to  qualify  for 
the  January  1.  1985.  effective  date  under  the 
settlement  proviaiofi.  The  pending  aeltlemenl  with 
TNP  doe*  no*  contain  a  rale  change  provision. 
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(E)  WTU'8  proposed  Level  A  rates  are 
hereby  accepted  for  filing,  as  mudined 
by  summary  disposition,  and  are 
suspended  for  one  day  to  become 
effective,  subject  to  refund,  on  January 
1, 1985.  WTU's  propostjd  Level  B  rates 
are  hereby  accepted  for  filing,  as 
modified  by  summary  disposition,  and 
are  suspended  for  five  months,  to 
become  effective,  subject  to  refund,  on 
June  1, 1985. 

(F)  Pursuant  to  authority  contained  in 
and  subject  to  the  jurisdiction  conferred 
upon  the  Federal  Energy  Regulatory 
Commission  by  section  402(a)  of  the 
Department  of  Energy  Organization  Act 
and  by  the  Federal  Power  Act. 
particularly  sections  205  and  206  thereof, 
and  pursuant  to  the  Commisison's  Rules 
of  Practice  and  Procedure  and  the 
regulations  under  the  Federal  Power  Act 
(18  CFR  Chapter  I),  a  public  hearing 


shall  be  held  concerning  the  justness 
and  reasonableness  of  WTU's  rales. 

(G)  The  Commission  staff  shall  serve 
top  sheets  in  this  proceeding  within  tne 
(10)  days  of  the  date  of  this  order. 

(H)  A  presiding  administrative  law 
judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  conference  in  this  proceeding 
to  be  held  within  fifteen  (15)  days  from 
the  date  of  this  order  in  a  hearing  room 
of  the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
N.E.,  Washington.  D.C.  20426.  The 
presiding  judge  is  authorized  to 
establish  procedural  dates  and  to  rule 
on  all  motions  (except  motions  to 
dismiss)  as  providedin  the  Commission's 
Rules  of  Practice  and  Procedure. 

(I)  The  Commission  hereby  orders 
initiation  of  price  squeeze  procedures 
and  further  orders  that  this  proceeding 


be  phased  so  that  the  price  squeeze 
procedures  begin  after  issuance  of  a 
Commission  opinion  estabUshing  the 
rate  which,  but  for  consideration  of 
price  squeeze,  would  be  just  and 
reasonable.  The  presiding  judge  may 
modify  this  schedule  for  good  cause 
shown.  The  price  squeeze  portion  of  this 
case  shall  be  governed  by  the 
procedures  set  forth  in  S  2.17  of  the 
Commission's  regulations  as  they  may 
be  modified  prior  to  the  initiation  of  the 
price  squeeze  phase  of  this  proceeding. 

(j)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

By  the  Commission. 
Kenneth  F.  Plumb, 
Sifcrebiry. 


Attachment  A.-  West  Texas  UT!lities  Company  [Rocket  No.  ER85-81-000 
[Rale  Sched'jSe  Designations] 


(1)  ThMMOlh  Rewsad  Sheets 
TiMinh  Revised  Sheets  Nos 

(2)  Fourtaenlh  Revised  Sheets 
(1)  above) 

(3)  Thrt  HevTSed  Sheet  Nos 
Revised  ShMt  Nos  8  and  9) 

(4|  SupplafflaM  No.  18  to  Rate 
to  Supptamam  No.  14) 

(5)  SupptomenI  No  19  to  Rale 

(6)  Supplement  No.  1 1  to  Rate 

(7)  Supplemant  No  12  to  Rate 
(6)  Supplement  No  1 1  to  Rate 
(9)  Supplemeni  No.  12  10  Rate 


N6s  4  twough  r  under  FERC  Elactnc  TariW,  Original  Volume  No   1  (Supersede* 

4  through  7  and  Ongmai  Sheet  No  5  1). 

Nos  4  through  7  under  FERC  Electnc  Tantf.  Qnginal  Volume  No   i  (Supersede* 

8  and  9  under  FERC  Electric  T»i«,  Ongwial  Volume  No    1  (Supersedes  Second 

Schedule  FPC  No  39  iSupersedes  Supplement  Nos.  16.  17  and  Supptemem  No  i 


Schedule  FPC  No  39  (Supersedes  (4)  at>ove)  

Schedule  FPC  No  40  (Supwsedes  Supplement  Nos.  9  and  10).. 

Schedule  FPC  No  40  (Supersedes  (6)  above) 

Schedule  FPi."  No  42  (Supersedes  Supplemani  No*  9  and  10).. 

FPC  No  42  (Supersede*  (8)  abova) 


Schedulel 


Description 


Tan«  customers  (Leva)  K  TR-1  rates).. 


Tar«  customers  (Level  B.  TR-1  rates) 

TanW  customers  (Terms  and  corxtition*) 

Tenas-Now  Me«ico  Power  Co  (Level  A,  TNP-4). 

Texas-New  Mexico  Power  Co  (Level  B.  TNP-4). 
Cily  o»  Coleman.  Texas  (Level  K  COC-4  rates)... 

CSly  of  Coleman  (Level  B,  (X)C-4  rates) 

Dty  ol  Brady,  Texas  (Level  A,  COB-4  rates) 

City  ol  Brady.  Texas  (Level  B.  C06-4  rates) 


Efledive  data* 


Jan  1.  1985 

June  1,  1985. 

Jan  1.  1965 

Do 

June  1.  1965 
Jan.  1.  1965 
June  1,  1965 
Jan  1.  1965 
June  1.  1965 


|FR  Doc.  85-141  Fileii  \-t-«!>:  8:45  um| 

BILUNG  COOE  e717-01-M 


Determination  Under  the  Natural  Gas 
Policy  Act  for  OCS  Leases  Issued  on 
or  After  April  20. 1977 

Issued:  December  28.  t9tt4. 

On  September  27, 1983,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  Order  No.  336 
under  Docket  Nos.  RM83-3  and  RM81- 
12  (48  PR  44508  September  29, 1983).  In 
that  order,  the  Commission  amrnded  its 
regulations  relating  to  filing 
requirements  for  well  category 
applications  under  the  Natural  tins 
Policy  Act  of  1978  (NCPA).  The 
determination  process  for  natural  gas 
produced  from  a  new  lease,  i.e..  a  lease 
entered  into  on  or  after  April  20.  1977.  on 
the  Outer  Continental  Shelf  (OCS),  and 
qualifying  as  new  natural  gas  under 
section  102  of  the  NGPA,  was  amended 
in  two  respects.  First,  the  Commission 
eliminated  the  requirement  that  a 
determination  be  made  for  each  well 
producing  gas  from  a  new  OCS  lease. 


Second,  in  lieu  of  filing  an  application 
for  each  well,  the  Commission  now 
pKiuiils  the  grant  of  a  new  OCS  lease  to 
constitute  the  requisite  jurisdictional 
agency  determination  that  the  gas  is 
produced  from  a  new  OCS  lease. 

Under  the  new  procedures,  the  U.S 
Department  of  Interior,  Minerals 
Management  Service  (MMS),  must  file 
within  60  days  of  the  grant  of  the  lease  a 
notice  of  determination  which  includes 
the  lease  number,  the  area  and  block 
number,  and  the  date  on  which  the  OCS 
lease  was  issued  by  the  Secn^t.nry  of  the 
Interior.  This  determination  is  subject  to 
Commission  review  in  the  same  m;?nner 
as  other  jurisdict;oni?l  agency 
determinations. 

On  December  24, 1984,  the 
Commission  received  notice  from  MMS. 
Pacific  OCS  Region  that  on  Oc  tober  17, 
1984.  MMS  issued  twenty-three  leases 
from  OCS  Sale  No.  80.  These  leases 
have  been  determined  to  qualify  under 
NGPA  section  102(c)(1)(A)  as  new  OCS 
leases  granted  on  or  after  April  20, 1977. 
pursuant  to  order  No.  336,  and  are 
identified  as  follows: 


Oil  and  Gas  Sale  No.  80  of  Oct.  17. 1984 


Lease 

No. 

OCS-P 


0511 
0512 
0513 
0514 
0515 
0516 
0517 
0519 
0520 
0521 
0522 
0523 
0524 
0525 
0527 
0528 
0529 
0530 
0531 
0532 
0533 
0534 
0535 


Legal  description 


EHectivedale 


MapBA. 

MapSA. 

M{«)6A. 

Map6A. 

Map6A. 
\  Map  6A. 
I  Mi«)  6A. 
'  Map  SB. 
;  Map  68 
I  Map  6B. 
I  Map  68. 
I  Map  68, 

Map  68. 

Map6B, 
,  Map6B, 
I  Map6B, 

Map  6B, 
I  Map  68, 
I  Map  68, 
I  Map  68. 
j  NH  11-1 
I  NH  11-1 
I  NH  11-1 


55N  87W 

54N82W 

51N  72W 

50N  83W 

49N  84W 

49N  83W 

49N80W 

51N  70W 

51N62W51N63W.. 

50N62W 

49N  66W 

49N  65W 

48N  65'/V 

48N  64W 

46N  62W 

41N  54W 

40N  54W  

40N  53W 

38N  68W 

37N  66W .-. 

,  Block  69 

,  Block  113 

.  Block  114 


Dec. 


1,  1964. 
Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do 
00 
Do 
00 
Do 
Do- 
Do 
Do. 
Do 
Do 
Do 


The  notice  of  determination  for  these 
leases  is  available  for  inspection  at  the 
Commission's  Division  of  Public 
Information,  Room  1000,  825  North 
Capitol  St.,  Washington,  D.C.  Persons 
objecting  to  any  of  these  determinations 
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may.  in  accordance  with  18  CHI  27S.203 
and  275.204.  file  a  protest  with  the 
Commission  within  ttventy  days  after 
publication  of  this  notice  in  the  Federal 
Register. 
Kenneth  F.  PltMnb. 
Set  rf  toy. 

|re  CKk:.  8S-142  Filed  l-2-«i:  ft4S  ani| 
nujNG  cooc  S7i7-ei-a 


1977.  pursuant  to  Order  No.  33a 
Bids  for  the  following  areas  were 


rejected  and.  as  a  result,  the  leases  for 
these  areas  have  not  been  issued: 


Determination  Under  the  Natural  Gas 
Policy  Act  for  OCS  Leases  Issued  on 
or  After  April  20. 1977 

ls.sucd:  DecemJier  28.  19M. 

On  September  27. 1983.  the  Federal 
Enerjsy  Regulatory  Commission 
(Commission)  issued  Order  .No.  3.16 
und«r  Docket  Nos.  RM83-3  and  RM81- 
12  (48  VR  44508  September  29. 1983).  In 
that  order,  the  Commission  amended  its 
regulations  relating  to  filing 
requirements  for  well  category 
applications  under  the  Natural  Cas 
Policy  Act  of  1978  (.\CPA).  The 
determination  process  for  natural  gas 
produced  from  a  new  lease,  i.e..  a  lease 
entered  into  on  or  after  April  20, 1977.  on 
the  Outer  Continental  Shelf  JOCS).  and 
qualifying  as  new  natural  gas  under 
section  102  of  the  NGPA.  was  amended 
in  two  respects.  FirsL  the  Commission 
eliminated  the  requirement  that  a 
(letennination  be  made  for  ea(ii  well 
producing  gas  from  a  new  OCS  lease. 
Set;ond.  in  lieu  of  filing  an  application 
fi»r  each  well,  the  Commission  now 
permits  the  grant  of  a  new  OCS  lease  to 
constitute  the  requisite  jurisdictional 
agency  determination  that  the  gns  is 
produced  from  a  new  OCS  lease. 

Under  the  new  procedures,  the  U.S. 
Department  of  Interior.  Minerals 
Management  Ser\'ice  (MMS).  must  file 
within  60  days  of  the  grant  of  the  lease  a 
notice  of  determination  which  includes 
the  lease  number,  the  area  and  block 
number,  and  the  date  on  which  the  OCS 
lease  was  issued  by  the  Secretary  of  the 
Interior.  This  determination  is  subject  to 
Commission  review  in  the  same  manner 
as  other  jurisdictional  agency 
determinations. 

On  December  3. 1984.  the  Commission 
received  notice  from  MMS.  Gulf  of 
Mexico  OCS  Region,  that  on  July  18. 
1984.  MMS  conducted  OCS  lease  Sale  84 
for  the  Western  Cuif  of  Mexico. 
Included  in  this  offering  were  lease 
numbers  OCS-G  7125  through  OCS-C 
7526.  With  the  exception  of  the  forty-one 
leases  identiHed  below,  the  leases 
identified  by  the  OCS  numl)ers  in  this 
range  have  been  determined  to  qualify 
under  NGPA  section  102(cHl)(A|  as  new 
OCS  leases  granted  on  or  after  April  20. 
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The  notice  of  determination  for  these 
leases  is  available  for  inspection  at  the 
Commission's  Division  of  Public 
Information.  Room  lOOft  825  North 
Capitol  St..  Washington.  D.C.  Persons 
objecting  to  any  of  these  determinations 
may.  in  accordance  with  18  CFR  275.203 
and  275.204.  file  a  protest  with  the 
Commission  within  twenty  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Kenneth  F.  Plumb.        I 
Scctvtary.  \ 

|FR  Doc  85-143  Filed  1-2-65:  8:45  am) 

■NJJMe  cooc  671?-6«-« 


IDocltet  No.  QF85- 11 3-0001 

William  G.  Brown;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Small  Power  Production 
Facility 

Detcniber  lOl.  1984. 

On  November  29. 1964.  Willaim  C. 
Brown  (Applicant)  of  5129  Andrea  Blvd. 
No.  33.  Sacramento.  California  95042 
submitted  for  filing  an  application  for 
certincation  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 


to  §  292.207  of  the  Commission's 
regulations.  On  December  18, 1984. 
applicant  submitted  a  supplementary 
filing.  No  determination  has  been  made 
that  the  submittal  constitutes  a  complete 
nilng. 

The  250  kW  facility  wilt  be  located 
next  to  Rancho  Seco  Nuclear  Power 
Plant  in  Rancho  Seco.  California.  The 
facility  will  use  waste  heat  from  the 
nuclear  plant's  cooling  water  as  a 
primary  energy  source. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NJL.  Washington.  D.C. 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
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with  the  Commission  and  are  available 

for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

IFR  Doc.  85-145  Filed  l-Z-lsS;  8:45  am] 

BILUNa  CODE  (TIT-OI-M  i 


[Docket  No.  QF8S-119-O0OI 

Com  Products;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Cogeneration  Facility 


December  2&  1984. 

On  December  3. 1984.  Com  Products 
of  Moffeft  Technical  Center.  P.O.  Box 
345.  Summit-Argo.  Illinois  60501. 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  is  located  at  6400  Archer  Road. 
Bedford  Park.  Illinois.  The  primary 
energy  source  is  coal.  The  existing 
facility  consists  of  three  coal  fired  steam 
boilers,  two  stand  by  gas  fired  steam 
boilers  and  three  steam  turbine/ 
generators.  The  proposed  addition  to  the 
existing  facility  consists  of  a  power 
house  containing  two  new  steam 
.  turbine /generators.  The  electric  power 
production  capacity  of  the  facility  will 
be  40  MW.  The  exhaust  steam  from  the 
turbines  is  used  in  the  drying  of  com 
starch  and  co-products.  The  proposed 
addition  to  the  facility  is  scheduled  to 
begin  in  January  1986. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  N.E..  Washington,  DC. 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  I'rocedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  detemiining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
|FR  Doc.  85-146  Filed  l-Z-85;  8:45  amj 

MLUNO  CODE  t717-01-«l 


[Docket  Nos.  OF85-121-000) 

Energy  Development  &  Construction 
Corp.;  Appiicatlon  for  Commission 
Certification  of  Qualifying  Status  of  a 
Small  Power  Production  Facility 

December  28. 1984. 

On  December  5, 1984,  Energy 
Development  &  Construction 
Corporation  of  745  Fifth  Avenue,  New 
York,  New  York  10151-0008,  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  productior.  facility 
will  be  located  in  Riverside  County, 
California.  The  primary  energy  source 
will  be  wind.  The  facility  will  consist  of 
wind  turbine  generators  with  a  total 
power  production  capacity  of 
approximately  10-12  MW. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intevene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington.  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  ser\'e  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  85-148  Filed  1-2-85:  8  45  ami 

BtLUNQ  CODE  t717-01-M 

(Docket  No.  QF84-4 12-00 II 

New  Hanover  County;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Small  Power  Production 
Facility 

December  28. 1984. 

On  December  6. 1984,  New  Hanover 
County,  (Applicant),  of  320  Chestnut 
Street,  Wilmington,  North  Carolina 
28401,  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 


The  small  power  production  facility 
will  be  located  at  3002  Highway  421 
North.  Wilmington,  North  Carolina 
28405.  The  facility  will  use  municipal 
solid  waste  to  generate  electric  power. 
The  net  electric  power  production  of  the 
facility  will  be  3.675  kW  which  will  be 
sold  to  North  Carolina  Power  and  I-ight 
Company.  The  facility  started  its 
operation  in  July  1984. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20425,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

IFR  Dor.  85-151  Filed  1-2-85:  8:45  am] 
BILUNG  CODE  6717-01-M 


(Docket  No.  QF85-1 16-000] 

Northern  Cogeneration  One  Co.; 
Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Cogeneration  Facility 

December  28. 1984. 

On  December  3, 1984,  Northern 
Cogeneration  One  Company 
(Applicant),  of  2223  Dodge  Street, 
Omaha.  Nebraska  68101,  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  near  the  existing 
Union  Carbide  Corporation  chemii;al 
plant  in  the  vicinity  of  Texas  City. 
Galveston  County,  Texas.  The  facility 
will  contain  three  100  MW  combustion 
turbine-generators,  three  heat  recovery 
steam  generators,  and  one  141  MW 
auto-extraction/condensing  steam 
turbine-generator.  The  extracted  steam 
will  be  utilized  by  the  Union  Carbide 
Corporation  chemical  plant  for  its 
process  requirements.  The  maximum 
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electric  power  production  capacit>-  of 
441  MW  is  expected  to  be  sold  to 
Houston  Lighting  and  Power  Company. 
The  primary  energy  source  will  be 
natural  gas.  Installation  of  the  facility  is 
expected  to  begin  in  ]une  1985. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  .North 
Capitol  Street.  ^fE..  Washington.  D.C 
20426.  in  accordance  with  rules  211  and 
214  of  the  Conunission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  Tiled  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serx'e  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  Tie  a  petition  to 
interi'enc.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
KmuwIIi  F.  Plumb, 
Secfflary-. 
|FK  Ooc.  as-152  Filed  \-2-»S:  6:45  ara| 

MLUMG  COOK  t717-«t-ll 


lOoctiat  No.  QFSS-102-0001 

Stone  Container  Cocpi;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Cogeneration  Facility 

December  28. 19W. 

On  November  28.  19ai  Stone 
Container  Corporation  of  360  N. 
Michigan  Avenue.  Chicago.  Illinois 
60601  (Applicant).  subaaiUed  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  (o  i  291.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  is  located  at  the  Stone  Container 
Corporation.  Old  Georgetown  Road. 
Florence.  South  Carolina  29502.  The 
facility  contains  one  6Oa00O  Ibs/hr 
boiler  at  1500  psig  and  one  double 
automatic  extraction/condensing  steam 
generator.  The  extracted  steam  will  be 
used  for  process  at  the  pulp  and  paper 
board  mill.  The  power  production 
capacity  of  the  facility  will  be  SaOOO 
kW.  The  primary  fuel  will  be  wood 
waste  supplemented  with  pulverized 
coal.  The  construction  of  the  facility  is 
expected  to  begin  in  first  quarter  of  1965. 

Any  person  desiring  to  be  heard  or 
obiecting  to  the  panting  of  qualifying 
status  should  file  a  petition  to  inler\'eae 
or  protest  with  the  Federal  Energy 


Reguatory  Commission.  625  North 
Capitol  Street.  N.E..  Washington.  D.C. 
20428.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  fifed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceed'ng.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  arc  available 
for  public  inspection. 

KeoMtfa  F.  Plumtt. 

Secretary. 

|FR  Doc.  S5-1S4  Filed  1-2-6S:  8:45  am} 

MUJNO  coot  tn7-oi-« 


iDodtet  fto.  QF«S-11O-00tl 

Tlienno  Power  and  Electric,  Inc^ 
Appecaoon  lo*  uommisaion 
Certification  of  Quaifying  Status  of  a 
Cogeneration  FacNity 

December  28. 1984. 

On  November  28. 1984.  Thermo  Power 
and  FJectria  Inc.  of  1163  Vine  Street. 
Denver.  Colorado  80206  (Applicant), 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifiying 
cogeneration  facility  pursuant  to 
5  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

Ihe  topping-cycle  cogeneration 
facility  will  be  located  at  the  University 
of  Northern  Colorado  in  Greeley. 
Colorado.  The  facility  will  consist  of 
two  combustion  turbine  generator  sets 
with  two  waste  heat  recovery  boilors 
used  to  generate  hot  water  and  steam 
for  process  use  and  for  input  to  a 
condensing  steam  turbin  generator  set. 
The  primary  fuel  will  be  natural  gas.  The 
total  electric  power  production  capacity 
will  be  63.3  megawatts.  The  useful 
thermal  output  will  be  used  for  hot 
water  and  steam  generation  for  heating, 
cooling,  laboralof}'.  and  other  process 
use.  Construction  is  scheduled  to  begin 
at  the  site  about  |anuar>'  196& 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NX..  Washington.  D.C 
2042a  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 


30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
inter\'ene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumh. 

Secn-lary. 

|FR  Doc.  85-155  Filed  1-2-85:  8:45  am) 
■MXMO  ooof  tru-st-M 


IDodiet  No.  QFSS- 108-000) 

TretoUte,  Inc.;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Cogeneration  Facility 

Decemt>er2a  1984. 

On  November  28.  1984.  Tretolite,  Inc. 
(Applicant).  13200  Bay  Park  Road. 
Pasadena.  Texas  77507  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  On  December 
3. 1984.  applicant  submitted 
supplemental  information.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  is  located  at  the  applicant's 
address  in  Pasadena.  Texas.  The  facility 
will  contain  three  450  kW  combustion 
turbine-generators  and  three  3975  lbs/ 
hrs  heat  recovery  boilers.  Saturated 
steam  at  150  psi  from  the  boilers  will  be 
used  in  various  plant  chemical 
processes.  The  electric  power 
production  of  the  facility  will  be  1350 
kW.  The  surplus  power  over  use  at 
Tretolite,  Inc.  will  sold  to  the  Houston 
Power  and  Light  Company.  The  primary 
energy  source  will  be  natural  gas. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington.  D.C. 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  lo  be  taken  but  will 
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not  serve  to  make  protestant  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  fihng  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb. 

Secretary. 

|FR  Doc.  85-156  Filed  l-2-«5:  8:45  am| 

BILLING  CODE  tTIZ-OI-H 


IDocket  Na  QF85-130-00D1 

Vicon  Recovery  Systems,  Inc.; 
Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Small  Power  Production  Facility 

December  28, 1984. 

On  December  10. 1984.  Vicon 
Recovery  Systems.  Inc.  (Applicant)  of  10 
Park  Place.  Butler,  New  Jersey  07405, 
submitted  for  Tiling  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.2C7  of  the  Commissions 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  small  power  production  facility 
will  be  located  in  Rutland.  Vermont.  The 
primary  energy  source  will  be  solid 
waste.  Oil  will  be  used  as  a 
supplementary  fuel  primarily  for  start-up 
and  preheating.  The  facility  will  consist 
of  two  incinerators,  two  waste  heat 
boilers,  and  a  7  megawatt  steam 
turbine/generator. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  Hie  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington.  D.C 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
che  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  Hie 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb,  | 

Secretary. 

|FR  Doc.  85-157  Filed  1-2-S5  8:45  ami 

COOE  •717-OI-a 


(Docket  No.  OF85-114-000] 

Warren  Petroleum  Co.;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Cogeneration  Facility 

December  28, 1984. 

On  November  30, 1984,  Warren 
Petroleum  Company  (Applicant)  of  P.O. 
Box  1589.  Tulsa.  Oklahoma  74102 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  proposed  topping-cycle 
cogeneration  facility  will  be  located  in 
the  Applicant's  Mont  Belvieu 
Fractionation  Plant,  Mont  Belvieu, 
Texas.  The  facility  will  consist  of  a  60 
MW  natural  gas  combustion  turbine/ 
generator  and  a  waste  heat  recovery 
boiler.  The  produced  steam  is  for  plant 
use.  Supplementary  burning  of  natural 
gas  will  be  required  to  meet  the  total 
steam  needs  for  the  plant.  Installation  of 
the  facility  is  planned  to  begin  in 
January  1987. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifyinf 
status  should  file  a  petition 
or  protest  with  the  Federal  Enersy 
Regulatory  Commission.  825  Nf)rth 
Capitol  Street.  N.E..  Washington,  D.C. 
20426.  in  accordance  with  rule*  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-158  Filed  1-2-85:  8:45  am] 

BILLIM6  CODE  6717.01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(W-4-FRL-274S-7I 

Availability  of  ttie  Saltwater  Wetlands 
for  Wastewater  Management 
Environmental  Assessment 

agency:  Environmental  Protection 

Agency. 

action:  Announcing  the  availability  of 

the  Saltwater  Wetlands  for  Wastewater 


Management  Environmental 
Assessment  (EPA  904/10-84 128). 

summary:  EPA,  Region  IV  recently 
completed  an  environmental  assessment 
addressing  the  use  of  saltwater 
wetlands  for  wastewater  management 
in  the  southeastern  United  States.  The 
emphasis  of  the  Saltwater  Wetlands  for 
Wastewater  Management 
Environmental  Assessment  is  to  provide 
a  description  of  key  saltwater  wetland 
factors,  current  disposal  practices, 
disposal  options,  regulatory 
considerations  and  areas  where 
additional  wetland  wastewater 
management  research  is  needed. 

ADDRESS:  Copies  of  the  Saltwater 
Wetlands  Assessment  may  be  obtained 
by  contacting:  Mr.  Ronald  J.  Mikulak, 
Project  Officer,  Environmental 
Assessment  Branch,  EPA-Region  IV.  345 
Courtland  Street  NE.,  Atlanta,  Georgia 
30365  (Commercial  Phone  Number  404/ 
881-3776.  FTS  Number  257-3776). 

Dated:  December  17. 1984. 
Charles  R.  Jeter, 
Regional  A  dministrotor. 
[FR  Doc.  85-91  Filed  1-2-85;  8:45  am] 

■HJJMS  COOE  tSaO-SIMf 


(AAA-FRL-2748-51 

EPA  Master  Ust  of  Debarred, 
Suspended  or  Voluntarily  Excluded 
Persons 

agency:  Eiivironmental  Protection 

Agency. 

action:  EPA  Master  List  of  Debarred, 

Suspended,  or  VoluntarilyExcluded 

Persons. 


summary:  40  CFR  32.400  requires  the 
Director,  Grants  Administration 
Division,  to  publish  in  the  Federal 
Register  each  calendar  quarter  the 
names  of,  and  other  information 
concerning,  those  parties  debarred, 
suspended,  or  voluntarily  excluded  from 
participation  in  EPA  assisted  programs 
by  EPA  action  under  Part  32.  Assistance 
(grant  and  cooperative  agreement) 
.recipients  and  contractors  under  EPA 
assistance  awards  may  not  initiate  new 
business  with  these  firms  or  individuals 
on  any  EPA  funded  activity  during  the 
period  of  suspension,  debarment,  or 
voluntary  exclusion. 

This  short  list  contains  the  names  of 
those  persons  who  have  been  Hsted  as  a 
result  of  EPA  actions  only.  It  is  provided 
for  general  informational  piuposes  only 
and  is  not  to  be  relied  on  in  determining 
a  person's  current  eligibility  status.  A 
comprehensive  list,  updated  weekly,  is 
available  in  each  Regional  Office. 
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Inquiries  concerning  the  status  of  any 
individual,  organization,  or  Hrm  should 
be  directed  to  EPA's  Regional  or 
Headquarters  office  for  grants 
administration  that  normally  serves  you. 


DATE:  This  short  list  is  current  as  of 
December  21. 1984. 
FON  RIRTHCR  INFOWMATION  CONTACT: 
Frank  Dawkins,  of  the  EPA  Compliance 
Staff,  Grants  Administration  Division,  at 
(202)  475-8025.        , 


Dated:  December  19. 1984. 
|ohn  A.  Cwynn, 

Acting  Director.  Grants  Administration 
Division  (PM-ZW). 


EPA  Master  List  of  Debapaeo.  Suspended  and  Voluntarily  Excluded  Persons 


K  C  Lcrmnce  Ls«haf  Company.  Inc  (Dannws.  MA) 

Andwson.  Sco«  CMitHM  Cr»tk.  CA) _ 

AMind-MMnan.  Inc.  (McMwwN.  TN) __ _. 

AtM  r»n> a  Cofp.  (Pmwim  Qly.  CA) 

A«ai«.  Ernnt  Jr  (Fort  t*fm%  FL) 
BotMr.  Laoranca  (HaiaHaoodL  NC).. 


Bo<M.  WaMi  and  *Mocialai.  Inc  (MaMto.  NV) 

aiMars  Eicawatng  and  Fanang.  kic.  (KJanan  fmt.  OR).. 

Bomtn.  Joa  (KlaniaVi  FaM.  OH| 

Bomtn.  Jonn  (KlamMh  Fala.  OR) 

Cren.  WHwn  A  (Ma(*aan.  Ml).. 


ntoNft 


S3-0007-00 

a»4oo«-oi 

K-0401 
S»-0050-00 

S3-0066-Oe 


Oakola  Conaactng  Cop.  (Snmi  Falai  SO).. 

Emc*«a««.  Angato  J.  (Camdan,  NJ) 

Fna***.  Rena  (Saratoga.  CA). 

Gabay.  Maftm  (Nortfiport.  NV) .._ 

Ooodipaad.  RotMii  (North  HampHaNH).. 


Marry  Jofmaon  Plumbmg  ComiMny.  mt  (Wtfhl  VMto.  WA». 

Hartart  a  \**iy»a,  AaaocaMa.  mc  (G«v.  IN) _..._ 

Hamnj,  OonaM  \*  (WMon.  NC) 

Mwitar,  James  C  (Gardana.  CA) _ _„ 

mauiaaon  Speoany  and  S»4K*t.  Inc  <Clai«alandl  OH) 

Jackson.  Manly  (San  Joaa.  CA). 


Jamaa  G«ian  Randto  ■  Aaaoc  (Eaat  St  UMIL)' 
tWA). 


Kaiar.  Jolin  (Tanoman.  MO) 

Kruagar.  Joaaph  (Oaoaland.  OH) _ . 

LA  Haimoldi  Company  (Wmslon  Salam.  NQ 

Long,  Harold  Daimar  (loa  Galos  CA)..._ 

Mar»afc  Maymoudi  (Gloucastor.  MA) _ 

Munopal  «  mdusvial  Ppe  ServKes,  LM.  Couglaaii«a.  GA»_.. 

Ne«rman.  Frad  M  (Vianna.  VA) 

Neiwnan.  Rdiard  Gordon  (Ptarra.  SO) 


KM)007^>5 
83-0O4(M)0 
•3-0058-00 

•3-oosa-oi 

a3-00S»-02 
B3-0047-00 
K-0002-00 

■3-0040-04 

a»-ooo3-oi 

KM)040-02 

•3-0007-02 

83-0060-00 

82-0501 

•3-0044-01 

83-0002-02 

•4-0025-00 


Post-Tanaianng  Saraca  Corporanon  (Saratoga.  CA)_ 

nanco  (CaM  St  Lou«.  n.) _ 

Randl^-Fiagg  (East  St  tom.  «4....- _ 

Han««e.  James  G*an  (East  Sl  LoUa.  RJ 

Reynolds.  Jon  R  (Wnston  Salem.  NO 

RclMWund.  ElMOOd  P  (Grand  Forks,  NOt 

f*H»»>uiiO  Engmeenng.  Inc  (Grand  ForiM,  NO) 

Rchmond  Uovda  W ,  Jr  (Oand  Forts.  NO) 

Hodwoc*  Conslructton,  kic  (Muralls  inlet  NC).._. 

Rodwoc*.  Steve  0  (Murreas  Mat  NQ 

Shapliertl,  Ffand  A  (Sa»anrwH.  TN) 

Stone,  Francs  (StMnzey.  NH) 

Slrmuil  Corporaaon  (WMkaa-Bwre.  PA) 

Suburban  Gradng  and  UlMaa,  mc  (Nortoai.  VA) 

Tucfcar  Brodtars  Connaclmg  Co.  (Pai  City.  AIJ_ 

Todiar.  Harold  Ray  (Pa*  Cily.  AL) „.._ 

Tuefcar,  KannaMi  W  (Ra8  0«y.  AL) 

Vandarbunt  WMkam  (Saratov  CA) 

Walab,  Cbarlaa  T  (Huntngion  Bay.  NV) 

Walslad,  Mem*  (Huntmgun  Baacb.  CA) 

Whyte.  Herbert  G  (Gt»>,  IN) 

iA*t,  Oavid  (ODuglan«e,  GA) 


Wrt.  (jordon  0  (DouglasvMe.  QA) 

wrn.  JuMb  C  (OougiaaMaa.  GA) 

Womach.  Jerry  T  (Norlok.  VA) 


•3-0048-02 
•4-001S-00 
83-0060-01 
83-0007-03 
83-0048-01 
.  84-002S-01 
83-0036-00 
83-0050-01 
83-0007-01 
82-0801 
82-0406 
83-0072-01 
•3-0041-00 
83-0001-00 
84-0015-03 
84-0015-02 
84-0015-01 
83-0038-01 
83-0006-01 
83-0006-00 
83-0006-02 
83-0064-00 
83-0064-01 
83-004»-01 
83-0007-04 
83-0007-04 
83-0022-00 
83-0061-00 
83-0061-02 
83-0061-01 
83-0001-01 
83-0040-01 
83-0003-03 
82-0501 
82-0601 
82-0406 
82-0406 
82-0408 
83-0022-01 
83-00*5-01 


0 
0 
0 
0 

s 

0 
0 
0 
0 
0 

s 

8 

0 

VE 

0 
0 
0 
D 
0 
0 
D 
0 
VE 
0 

o 

0 
0 
0 

o 
o 

0 

o 
o 
o 

vc 

0 


0 

o 
o 

0 

o 

o 

D 
0 
D 
0 

o 
o 

0 

o 

0 

o 
o 

0 
VE 


From 


04-12-84 
06-17-83 
0»-22-82 
0»-02-63 
12-02-83 
04-12-84 
04-14-83 
06-27-83 
06-27-83 
06-27-83 
06-20-84 
11-02-84 
04-14-83 
12-23-83 
12-16-83 
04-12-84 
07-22-83 
10-20-82 
10-11-84 
07-07-63 
10-04-84 
06-27-83 
0»-18-84 
07-22-83 
04-12-84 
09-09-83 
10-04-84 
07-01-83 
07-07-83 
04-12-84 
10-07-82 

09-30-83 
11-29-83 
07-06-83 
09-18-84 
09-18-84 
09-18-84 
07-01-83 
06-06-83 
06-06-83 
06-06-83 
05-17-84 
05-18-84 
07-15-83 
04-12-84 
06-02-83 
03-29-«3 
11-26-84 
11-26-84 
11-26-84 
07-08-83 
04-14-83 
06-27-83 
10-20-82 
10-07-82 

12-07-82 
12-07-82 
03-2»43 
07-15-83 


To 


04-11-87 
06-16-86 
05-06-65 
06-C1-86 

Open 
04-11-87 
04-13-86 
12-27-84 
12-27-84 
12-27-84 
06-19-87 

Open 
04-13-86 
12-22-84 
12-15-86 
04-11-87 
07-21-86 
10-19-85 
'10-10-87 
07-06-86 
10-03-87 
06-26-86 
01-31-85 
07-21-86 
04-11-87 
03-06-65 
10-03-87 
06-30-86 
07-06-86 
04-11-87 
02-16-87 

09-29-86 
11-28-86 
07-07-86 
01-31-85 
01-31-85 
01-31-85 
06-30-86 
06-05-86 
06-05-86 
06-05-86 
05-16-87 
05-17-87 
11-03-85 
04-11-87 
02-01-85 
03-28-85 
11-25-87 
11-25-87 
11-25-87 
07-07-86 
04-13-86 
06-26-86 
10-19-85 
02-16-87 

02-16-87 
02-16-87 
03-28-85 
08-31-86 


Qrounda 


»32200(aKcHi) 
1 32  200(aHbl<eKO 
;  32.200(a>(c) 
{  32  200(a). 
1 32  300<bl 
1 32  200(aMc)(i) 
i  32  200(a)(e) 
i  32  200(bHe)(i) 
J32  20O(bKe)(.). 
|32  2O0(bMeM«l 
;  32  200(a) 
}  32  200<aKb) 
i  32  200<a)(bl 
1 32  200(a) 
{32  200(a) 
I  32200(cMi). 
i  32  200(bHc)(eH ) 
f32  200(bMe) 
i  32  2001a) 
}  32.200(aHi) 
!32  200(cKO 
132.200(a). 
{  32  200(a) 
J  32  200(bKc)1eH« 
i  32200(CK>) 
}  32200(a) 
{  32  200(e)(i) 
}  32.200(a) 
{  32  200(a) 
;  32  200(cH>> 
»32.200(bKeHeH:) 

i  32  200(1) 
{32  200(a) 
1 32  200(a) 
i  32  200(a) 
S  32  200(a) 
{32  200(a) 
{  32200(al 
{  32  200(aMO 
{  32  200<a)(0 
{  32  200(aH»). 
(  32  200(a) 
{  32  200(a) 
{  32  200(a) 
{ J2  200(aXcHi) 
{  32  200(a) 
{  32  200(a) 
{  32  200(a) 
{  32  200(a) 
{  32  200(a). 
{  32  200(al. 
{  32  200(81 
{  32  200(al 
{32  200(bHe) 
{32200(bKc)(eHi) 

{  32  200(c)(a) 
{  32  200(c«eMi) 
{  32  200(a). 
{  32  200 


[m  Doc  85-90  Filed  1-2-65:  8:45  am) 
MJJNacooc  «a«o-5o-« 

Commonwealth  of  Pennsylvania; 
Determination  of  Drinking  Water 
Primary  Enforcement  Responsibility 

|W-»-fRL-274«-«) 

Public  notice  is  hereby  given  in 
accordance  with  the  provisions  of 
section  1413  of  the  Safe  Drinking  Water 


Act  (Pub.  L  9»-523.  December  16. 1974. 
88  Stat.  1661:  42  U.S.C.  300f  et  seq,  as 
amended)  and  40  CFR  142.10.  the 
National  Interim  Primarj-  Drinking 
Water  Regulations  (41  FR  2918.  January 
20. 1976)  that  Mr.  Nicholas 
DeBenedictus.  Secretary  of  the 
Pennsylvania  Department  of 
Environmental  Resources,  has  submitted 
an  application  requesting  primary 
enforcement  responsibility  under  the 
Safe  Drinking  Act  (SDWA)  to  the  U.S. 


Environmental  Protection  Agency  (EPA) 
Region  III  office  for  concurrence  and 
approval. 

Thomas  P.  Eichler.  Regional 
Administrator  for  EPA  Region  111,  has 
approved  this  application  from  the 
Commonwealth  of  Pennsylvania  for 
primar>-  enforcement  responsibility.  This 
determincition  shall  become  effective  on 
Febniary  4. 1985.  and  was  based  upon  a 
thorough  evaluation  of  Pennsylvania's 
water  supply  supervision  program  which 
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has  met  the  various  requirements  stated 
in  40  CFR  142.10.  The  Commonwealth 
has  shown  that  they  have: 

•  Adopted  and  implemented  primary 
drinking  water  regulations  no  less 
stringent  than  the  national  interim 
primary  drinking  water  regulations; 

•  Procedures  to  maintain  an  inventory 
of  public  water  systems; 

•  A  systematic  program  for 
conducting  sanitary  surveys  on  public 
water  systems; 

•  A  program  for  certifying 
laboratories  who  conduct  analytical 
measurements  of  drinking  water 
contaminants; 

•  Laboratory  facilities  certified  by 
EPA  for  conducting  all  required 
analytical  measurements; 

•  A  program  activity  to  assure  proper 
design  and  construction  of  new  or 
substantially  modified  public  water 
system  facilities; 

•  Authority  to  compel  compliance 
with  the  State's  drinking  water 
standards; 

•  Authority  to  sue  in  courts  and  to 
enjoin  continuing  violations; 

•  Authority  to  permit  right  of  entry 
and  inspection  of  public  water  systems; 

•  Authority  to  require  public  water 
systems  to  keep  appropriate  records  and 
make  appropriate  reports  to  the  State; 

•  Authority  to  require  public 
notification  of  regulatory  violations;  or 
when  circumstances  make  a  more 
immediate  notice  appropriate,  provide 
notice  to  protect  public  health; 

•  Authority  to  assess  civil  or  criminal 
penalties  for  violation  of  the  State's 
drinking  water  regulations  or  public 
notification  requirements  including 
multiple  penalties  for  continuing 
violations; 

•  Established  and  will  maintain 
records  and  reports  of  its  activities 
pursuant  to  40  CFR  142.14  and  142.15  of 
the  Federal  regulations; 

•  Developed  a  system  for  issuing 
variances  and  exemptions; 

•  Adopted  a  plan  for  the  provision  of 
safe  drinking  water  under  emergency 
circumstances. 

Pennsylvania's  water  supply 
supervision  program,  as  presented  and 
evaluated  on  the  above  noted  points, 
has  indicated  that  it  is  fully  capable  of 
carrying  out  all  the  areas  required  to 
achieve  primary  enforcement  capability. 

Any  interested  parties  are  invited  to 
submit  written  comments  on  this 
determination,  and  may  request  a  public 
hearing  on  or  before  February  4, 1985.  If 
a  public  hearing  is  requested  and 
granted,  this  determination  shall  not 
become  effective  until  such  time 
following  the  hearing  that  the  Regional 
Administrator  issues  an  order  affirming 
or  rescinding  this  action. 


Requests  for  a  public  hearing  should 
be  addressed  to:  Thomas  P.  Eichler. 
Regional  Administrator,  U.S. 
Environmental  Protection  Agency, 
Region  III,  Sixth  and  Walnut  Streets, 
Philadelphia,  Pa.  19106. 

A  request  for  a  public  hearing  shall 
include  the  following  information: 

1.  The  name,  address,  and  telephone 
number  of  the  individual(s) 
oiganization(s),  or  other  entity 
requesting  a  hearing. 

2.  A  brief  statement  of  the  requesting 
person's  interest  in  the  Regional 
Administrator's  determination,  and  of 
information  that  the  requesting  person 
intends  to  submit  at  such  a  hearing. 

3.  The  signature  of  the  individual(s) 
making  the  request:  or.  if  the  request  is 
made  on  behalf  of  an  organization(s)  or 
other  entity,  the  8ignature(s)  of  a 
responsible  official(s)  of  the 
organization(s)  or  other  entity. 

Frivilous  or  insubstantial  requests  for 
a  hearing  may  be  denied  by  the  Regional 
Administrator,  however,  if  a  substantial 
request  for  a  public  hearing  is  made 
within  thirty  (30)  days  after  this  notice,  a 
public  hearing  will  be  held.  Notice  of 
such  a  hearing,  or  on  his  own  motion, 
will  be  made  by  the  Regional 
Administrator  in  the  Federal  Register 
and  in  newspapers  of  general  circulation 
in  the  Commonwealth  of  Pennsylvania. 

Notice  of  the  hearing  shall  be  given 
not  less  than  fifteen  (15)  days  prior  to 
the  time  scheduled  for  the  hearing.  In 
addition  to  the  publication  of  notice 
described  above,  a  notice  will  be  sent  to 
the  person{s)  requesting  the  hearing  as 
well  as  to  the  Commonwealth.  The 
hearing  notice  will  include  a  statement 
of  purpose,  information  regarding  time 
and  location,  and  the  address  and 
telephone  number  of  an  office  where 
interested  persons  may  obtain  further 
information.  The  Regional  Administrator 
will  issue  an  order  affirming  or 
rescinding  his  determination  upon 
review  of  the  hearing  record.  Should  the 
determination  be  affirmed,  it  will 
become  effective  as  of  the  date  of  this 
order. 

Should  no  timely  and  appropriate 
request  for  a  hearing  be  received,  and 
the  Regional  Administrator  does  not 
elect  to  hold  a  hearing  on  his  own 
motion,  this  determination  shall  become 
effective  on  February  4, 1985. 

Please  bring  this  notice  to  the 
attention  of  any  persons  known  by  you 
to  have  an  interest  in  this  determination. 

A  complete  copy  of  Pennsylvania's 
application  for  primary  respransibility  is 
available  for  public  inspection  during 
normal  business  hours  at  the  office  of 
the  Regional  Administrator  and  at  the 
following  location  in  Pennsylvania: 
Division  of  Water  Supplies,  Bureau  of 


Community  Environmental  Control, 
Pennsylvania  Department  of 
Environmental  Resources,  Second  Floor, 
Executive  House,  P.O.  Box  2357. 
Harrisburg.  PA  17120. 

Dated:  November  30, 1984. 
Thomas  P.  Eichler, 
Regional  Administrator. 
[FR  Doc.  av^i  Filed  1-2-85;  8:45  am] 

BILUNG  CODE  6560-50-M 


IW-4-FRL-2747-81 

Direct  Implementation  of  the 
Underground  Injection  Control 
Program  for  the  State  of  Tennessee; 
Withdrawal  of  Aquifer  Exemption 
Proposal 

agency:  Environmental  Protection 
Agency.  • 

action:  Withdrawal  of  Proposed 
Aquifer  Exemption. 

summary:  On  July  12. 1984  (49  FR  28453) 
the  Environmental  Protection  Agency 
(EPA)  proposed  an  aquifer  exemption 
for  specific  portions  of  the  Knox  Aquifer 
System  in  the  State  of  Tennessee  for 
deep  well  injection  purposes.  The 
specific  areas  are  located  at  three 
industrial  facilities  near  New 
Johnsonville  and  Mt.  Pleasant. 
Tennessee. 

After  holding  public  hearings, 
participating  in  informational  meetings, 
and  reviewing  written  comments.  EPA 
has  determined  that  insufficient 
technical  data  are  available  to  warrant 
proceeding  with  the  aquifer  exemption 
as  proposed.  Accordingly.  EPA  is  giving 
notice  that  it  is  withdrawing  the  aquifer 
exemption  proposed  for  these  areas  as 
published  on  July  12. 1984  (49  FR  28453). 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  J.  Cuinyard,  Chief,  Water  Supply 
Branch,  Environmental  Protection 
Agency.  Region  IV,  345  Courtland  Street, 
NE.  Atlanta.  Georgia  30365,  (404)  881- 
3866. 

Dated:  December  19, 1984. 
Charles  R.  |eter. 
Regional  A  dministrator. 
[FR  Doc.  85-88  Filed  1-2-85;  8:45  am) 

BILLING  CODE  6S60-S(Mi 


lOPPE-FRL  2747-41 

Agency  Information  Coiiection 
Activities  Under  OIMB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 
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r.  Section  3507(a)(2)(B)  of  the 
Paperwork  Reduction  Act  of  19«0  (44 
U.S.C.  3501  et  seq.)  requires  the  Agency 
(o  publish  in  the  Federal  Register  a 
notice  of  proposed  information 
collection  requests  (ICRs)  that  have 
been  forwarded  to  the  Ofnce  of 
Management  and  Budget  for  review.  The 
ICR  describes  the  nature  of  the 
solicitation  and  the  expected  impact, 
and.  where  appropriate,  includes  the 
actual  data  collection  instrument.  The 
following  ICRs  are  available  to  the 
public  for  review  and  comment. 
FOn  FUNTMER  INFOmtATION  CONTACT: 
Nanette  Liepman  {PNi-223);  Office  of 
Standards  and  Regulations:  Regulation 
and  Information  Management  Division: 
U.S.  Environmental  Protection  Agency; 
401  M  Street.  SW..  Washington.  D.C. 
20460:  telephone  (202)  382-2742  or  F'lS 
382-2742. 
SUPPLEMENTARY  INFORMATION: 

Water  Programs 

•  Title:  Nonpoint  Source  Pollution 
Assessment  Project  (EPA  «1235). 

Abstract:  Water  pollution  control 
agencies  will  complete  a  one-time 
questionnaire  on  their  nonpoint  sourc:e 
water  pollution  problems  and  program.s 
EPA  will  use  the  information  to  develop 
a  national  profile  on  nonpoint  pollution, 
develop  technology  transfer 
mechanisms,  and  determine  future 
program  directions. 

Respondents:  State,  interstate,  and 
territorial  water  pollution  control 
agencies. 

Agency  PRA  Clearance  Requests 
Completed  by  OMB 

EPA  «0814.  Reporting  and 
Recordkeeping  Requirements  for  Storage 
and  Treatment  Facilities,  was  approved 
8/28/84  (received  in  FJ>A  12/27/84) 
(OMB  a2050-0009:  expires  2/29/85). 

EPA  ai072.  NSPS  Recordkeeping  and 
Reporting  Requirements  for  Lead-Arid 
Battery  Manufacturing  Plants,  was 
approved  12/12/84  (OMB  =20«O-n081 
expires  12/31/87). 

EPA  «1127.  NSPS  Recordkeeping  anil 
Reporting  Requirements  for  Asphalt 
Concrete  Plants,  was  approved  12/12/H4 
(OMB  *f2060-0083:  expires  12/31/87) 

EPA  «1128.  NSPS  Recordkeeping  and 
Reporting  Requirements  for  Secondary 
I.ead  Smelters,  was  approved  12/12/84 
(OMB  «^2060-0080:  expires  12/31/87). 

EPA  «1130.  NSPS  Recordkeeping  and 
Reporting  Requirements  for  Grain 
Elevators,  was  approved  12/17/84  (OMH 
^2060-0082:  expires  12/31/87). 

EPA  «1223.  Use  of  a  DOD-Style 
System  for  Collecting  Fiscal  Status 
Information  from  lERL-RTP  Conlracturs. 
was  approved  12/11/84  (OMB  «2(»80- 
(>009:  expires  12/31/85). 


Comments  on  all  parts  of  this  notice 
should  be  sent  to: 

Nanette  Liepman  (PM-223):  U.S. 
pjivironmental  Protection  Agency; 
Office  of  Standards  and  Regulations: 
Regulation  ft  Information  Management 
Division;  401  M  Street.  SW., 
Washington.  DC.  20460;  and 

Rick  Otis;  Office  of  Management  and 
Budget:  Office  of  Information  and 
Regulatory  Affairs;  New  Executive 
Office  Building  (Room  3228);  726  Jackson 
Place.  NW.,  Washington.  DC.  20503 

Dated:  December  27. 1984. 
David  Schwan, 

Acting  Director.  Regulation  and  Infurmatioti 

Management  Division. 

(FR  Doc.  85-7  Filed  1-2-85;  8:45  am) 

MUJNOCooc  tsto-s»-m 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

Senior  Executive  Service; 
Performance  Review  Board 
Memt>ership 

agency:  Federal  I.abor  Relations 
Authority.  , 

action:  Notice. 


SUMMARY:  Notice  is  hereby  given  of  the 
names  of  the  members  of  the 
Performance  Review  Board. 
DATE:  December  17. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clyde  B.  Blandford.  Jr..  Director  of 
Personnel.  Federal  I..abor  Relations 
Authority.  500  C  St..  SW.  Washington, 
DC  20424  (382-0751). 
SUPPLEMENTARY  INFORMATION:  Section 
4ai4((:)  (1)  through  (5)  of  Title  5.  United 
States  Code,  requires  each  agency  tf» 
establish,  in  accordance  with 
regulations  prescribed  by  the  Office  of 
Personnel  Management,  one  or  more 
performance  review  boards.  The  board 
shall  review  and  evaluate  the  initial 
appraisal  of  a  senior  executive's 
performance  by  the  supervisor — along 
with  any  recommendations,  including 
recommendations  with  respect  to 
bonuses — to  the  appointing  authority 
relative  to  the  performance  of  the  senior 
executive. 

The  members  of  the  FIJIA 
performance  review  board  are: 
I.  Harold  D.  Kessler.  Acting  Executive 

Director/ Administrator.  FIJtA 

(Chairman  of  PRB) 
J.  David  Feder,  Assistant  General 

Counsel  (Field  Mgmt/Legal  Policy). 

FTRA 
;t.  Ernest  Russell,  National  l.abor 

Relations  Board 
4.  Michael  D.  Sherwin.  Civil  Aeronautics 

Board 


5.  Jacqueline  Bradley,  Merit  Systems 
Protecti(»n  Board. 

Dated:  December  17.  1984. 
Fi-deral  l^iitxir  Relations  Authority. 
Clyde  B.  Blandford.  |r.. 
Director  of  Personnel. 
(FR  Doc.  85-22  Filed  1-2-85:  8:45  am) 

■tUJNO  COOC  (TZT-CI-M 


FEDERAL  RESERVE  SYSTEM 

Agency  Forms  under  Review 

Decemtter  28, 1()84 

Background 

Notice  is  hereby  given  of  flnal 
approval  of  proposed  infqrmation 
collection(s)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  OMB  deU-gated  authority,  as  per  5 
CFR  1320.9  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public). 

For  Further  Information  Contact: 
Federal  Reserve  Board  Clearance 
Officer — Cynthia  Glassman — Division 
of  Research  and  Statistics.  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  D.C.  20551  (202- 
452-3829) 
OMB  Desk  Officer— Judith  Mcintosh— 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  New  Eecutive  Office  Building, 
Room  320a  Washington,  DC.  20503 
(202-395-6880) 

Proposal  to  Approve  Under  OMB 
Delegated  Authority  the  Extension 
Without  Revision  of  the  Following 
Reports: 

1.  Report  title:  Annual  Report  on 
Status  of  Disposition  of  Assets  Acquired 
in  Satisfaction  of  Debts  Previously 
Contracted. 

Agency  form  number:  FR  4006. 

OMB  Docket  number;  7100-0129. 

Frequency:  Annually. 

Reporters:  Bank  Molding  Companies. 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
report  is  mandatory  (12  U.S.C.  1843 
(c)|2),  1844(c));  confidential  treatment  of 
the  report  may  be  requested. 

Bank  holding  companies  that  acquire 
assets  in  satisfaction  of  debts  previously 
contracted  are  requried  by  the  Board  to 
submit  an  annual  report  outlining  the 
efforts  made  to  date  to  effect  divestiture 
of  the  assets,  as  well  as  a  description 
and  valuation  of  assets  divested  and 
those  to  be  divested. 

2.  Report  title:  Domestic  Branch 
Application 

Agency  form  number  FR  4001. 
OMB  Docket  number:  7100-0097. 
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Frequency:  On  occasion. 

Reporters:  State  member  banks 

Small  businesses  are  affected. 

General  description  of  report;  This 
information  collection  is  mandatory  (12 
U.S.C.  321)  and  is  not  j?lvpn  confidential 
treatment. 

Any  state  member  bank  wanting  to 
establish  a  branch  must  receive  the 
approval  of  the  Federal  Reserve  Board. 

3.  Report  title:  Investment  in  Bank 
Premises  Application 

Agency  form  number:  FR  4014. 

OMB  Docket  number:  711X1-01.39 

Frequency:  On  occasion. 

Reporters:  State  member  banks 

Small  busini^sses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  371  (d))  and  is  not  gixen 
i:onndential  treatniont. 

A  state  membi-r  li.tnk  that  wants  to 
make  an  investraer.i  in  bank  premises 
when  (a)  the  amount  invested  will  cause 
the  bank  8  total  investment  in  bank 
premises  to  exceed  thfl  bank's  capital 
stock  or  (b)  the  bank's  total  investment 
in  premises  already  exceeds  the  capital 
stock,  the  approval  of  the  Federal 
Reserve  is  required. 

4.  Report  title:  Application  to  Issue 
Capital  Notes  or  to  Retlassify  Existing 
Notes  as  part  of  a  Bank's  CapMal 
Structure. 

Agency  form  number:  FR  4015. 

OMB  Docket  number:  71(X)-0140. 

Frequency:  On  occasion. 

Reporters:  State  member  banks. 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
CFR  217.1(n(31(i))  and  is  not  given 
confidential  treatment. 

A  Stale  member  bank  that  wants  to 
issue  capital  notes  or  to  reclassify 
existing  notes  as  part  of  its  capital 
structure  must  receive  the  approval  of 
the  Federal  Reserve  Board. 

Buard  of  Governors  of  IhH  Ki»').M-fl!  Hi'serve 
System,  December  28,  HW. 
lames  McAffufl, 

Associate  Secretary  oflt^BiMrd 
|FR  Doo.  85-fl3  Filed  \-2-H5;  HAH  am} 

WLUMO  COOE  U10-«1-« 


Bank  of  Virginia  Co.,  et  al..  Formations 
of;  Acquistions  by;  and  Mergers  of 
Bank  Holding  Companies 

The  companies  listtxl  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Molding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 


are  set  forth  in  section  3(c)  of  the  Art  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  thai 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  cur.irrients 
regarding  each  of  these  appl.i  ations 
must  be  received  not  Liter  than  jaiiuai  y 
23. 1983. 

A.  Federal  Reserve  Bank  of  Kiohmond 
(Lloyd  W.  Boslian.  Jr.,  Vice  F>rei,ident) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Bunk  of  Virginia  Company. 
Richmond,  Virginia;  to  acquire  100 
percent  of  the  voting  shares  of  Bank  of 
Virginia,  N.A.  Richmond,  Virginia. 

2.  United  Banksbares,  Inc., 
Parkersburg,  West  Virginia;  to  acquire 
100  percent  of  the  voting  shaies  of  the 
successor  by  merger  to  the  First 
National  Bank  of  Ripley.  Ripley,  VVesl 
Virginia. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street.  NW..  Atlanta.  Georgia 
30303: 

1.  American  National  Financial 
Corporation,  Panama  City,  Florida;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  The  American  National  Bank, 
Panama  City,  Florida. 

2.  First  City  Bancshares.  Inc.,  New 
Orleans,  Louisiana:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First  City 
Bank,  New  Orleans,  Louisiana. 

3.  Gulf  Coast  Holding  Compamy. 
Panama  City,  Florida;  to  acquire  100 
percent  of  the  voting  shares  of  Gulf  City 
National  Bank  of  South  Walton.  Destin. 
Florida. 

C.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Thn  Marine  Corporation, 
Milwaukee,  Wisconsin;  to  acquire  100 
percent  of  the  voting  shares  of  The 
Citizens  National  Bank  of  Stevens  Point, 
Stevens  Point.  Wisconsin. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 


925  Grand  Avenue.  Kansas  Gty, 
Missouri  64198: 

1.  Citibanchares,  Inc.,  Muskogee, 
Oklahoma;  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  Citibanc  Holding 
Company,  Muskogee,  Oklahoma, 
thereby  indirectly  acquiring  City  Bank, 
Muskogee,  Oklahoma. 

2.  Liberty  State  Bancshares,  Inc., 
Tahlequah,  Oklahoma;  to  become  a 
bank  holding  company  by  acquiring  9R 
percent  of  the  voting  shares  of  The 
Liberty  State  Bank  of  Tahlequah. 
Oklahoma,  Tahlequah,  Oklahoma. 

8i)ard  of  Governors  of  the  Federal  Reserve 
System.  December  28.  1984. 
(smes  McAfe«, 

,4.sso<  iate  Secretary  of  the  Board. 
jKR  Do<;.  85-81  File  1-2-85;  8:45  am| 

BILLING  CODE  S210-01-M 


National  Penn  Bancshares,  inc.,  et  al. 
Applications  to  engage  de  Novo  in 
Permissible  Nonbanlcing  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conduc.ted 
throughout  the  United  States. 

Each  application  is  available  tor 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Intersted  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  ol  the 
proposal  can  "reasonably  be  expected 
to  produi-e  benefits  to  the  public,  suc.h 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  » 
hearing  on  this  question  must  be   • 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
indentifying  specifically  any  questions 
of  fact  that  are  in  dispute,  summarizing 
the  evidence  that  would  be  presented  at 
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a  hearing,  and  indicating  how  the  party 
commenting  wuuld  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applciations  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  21. 1985. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch.  \'ice 
President)  100  North  6th  Street. 
Philadephia.  Pennsylvania  19105: 

1.  National  Penn  Bancshares.  Inc., 
Boyertown.  Pennsylvania:  to  engage  de 
novo  through  its  subsidiary.  National 
Penn  Life  Insurance  Company.  Phoenix. 
Arizona,  in  acting  as  a  reinsurer  of 
credit  life,  health  and  accident  insurance 
in  connection  with  extensions  of  credit 
made  by  Applicant's  bank.  National 
Bank  of  Boyerstowm.  These  activities 
will  be  conducted  in  the  Commonwealth 
of  Pennsylvania. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Firs  I  American  Bank  Corporation. 
Elk  Grove  Village.  Illinois:  to  engage 
directly  as  an  investment  or  financial 
adviser  to  the  extent  of  providing 
portfolio  investment  advice  including 
asset  quality  and  liquidity,  asset  liability 
and  capital  mix.  and  investment 
guidelines;  and  furnishing  general 
economic  information  and  advice, 
general  economic  statistical  forecasting 
services  and  industry  studies.  These 
activities  would  be  conducted  in  the 
State  of  Illinois. 

C.  Federal  Reserve  Bank  of  St  Louis 
(Delmer  P.  Weisz.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  Financial  Dominion  of  Kentucky 
Corporation.  Radcliff.  Kentucky,  to 
engage  de  novo  through  its  subsidiary. 
Financial  Dominion  Mortgage 
Corporation.  Radcliff.  Kentucky,  in  the 
origination  of  flrst  mortgage  loans  for 
the  account  of  other  nonrelated 
permanent  institutional  lenders. 

Board  of  Governors  of  the  Federal  Rewrve 
System.  December  2&  1964. 
lamM  McAfee. 

AsscHiate  Sct:retory  of  the  Bttard. 
{FR  Doc.  B5-a2  Filed  l-2-a5;  8:45  am) 
MUMS  cooc  ni»-«t-« 


GENERAL  SERVICES 
ADMINISTRATION 

Agency  Information  CoNecttons 
Review  by  the  Office  of  Management 
and  Budget 

AOENCV:  OfTice  of  Policy  and 
Management  Systems.  CSA. 


action:  Notice. 


The  General  Services 
Administration  (CSA)  plans  to  request 
the  Office  of  Management  and  Budget 
(OMB)  to  review  and  approve  the 
extension  of  two  information 
collections. 

AOORCSSES:  Send  comments  to  Franklin 
S.  Reeder.  CSA  Desk  Offlcer.  Room 
3235.  NEOB.  Washington.  DC.  20503. 
and  to  William  W.  Hiebert.  CSA 
Clearance  Officer,  General  Services 
Administration  (ATRAI).  Washington. 
D.C.  20505. 

FOM  FUirrHER  INFOAMATION  CONTACT 
Charles  Renner,  Public  Buildings  Service 
(202-566-1578).  | 

1.  Purpose. 

a.  Certification  of  Payment  to 
Subcontractors  and  Suppliers.  This 
collection  provides  certification  by  the 
contractor  of  timely  payments  made  to 
subcontractors  and  suppliers. 
Respondents  ZOOO:  responses  16.000: 
hours  800. 

b.  Release  of  Claims.  Information 
from  this  collection  is  used  to  secure  a 
release  of  claims  by  the  contractor 
against  tiie  Government  Respondents 
and  responses  2.000;  hours  20a 

2.  Obtaining  copies  of  proposals. 
Copies  of  these  proposals  may  be 
obtained  from  the  Directives  and 
Reports  Management  Branch  (ATRAI). 
Room  3007,  GS  Bl.'  .'ing.  Washington. 
D.C.  20405  (202-566-0666). 

Dated:  DiTember  28. 1984. 

lohnnjr  Vouag. 

Acting  Director.  Information  ^fanaf;^'menl 
Division. 

IFR  Doc  85-17  Filed  1-2-65:  S.4S  am) 

MUJNQ  CODE  M2»-M-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Mine  Health  Research  Advisory 
Committee  Diesel  Subgroup;  Open 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  the  Centers  for  Disease 
Control  (CDC)  announces  the  following 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  committee 
meeting: 

Diesel  Sul>Kroup  of  tl>e  Mine  Health  Resaardi 
Advisory  CommittM  (MHRAC) 

Date:  fanuary  18, 1985. 

Place.  Room  503-529A.  Hubert  H. 
Humphrey  Building.  200  Independence 
Avenue.  SW..  Washington.  DXL  20201. 

Time:  9M)  ajn.  to  4:30  pjn. 


Purpose:  This  suttgroup  of  the  Committee  is 
ctiarged  with  determining  if  there  is  a 
scientific  basis  for  developing  a 
recommendation  on  the  use  of  diesei 
equipment  in  underground  mining  operations 
and  dePining  the  limitations  of  current 
knowledge  and  recommending  areas  of 
research  for  NIOSH.  if  any.  taking  into 
account  ongoing  and  planned  research  of 
others.  Agenda  items  for  the  meeting  will 
include  discussion  of  the  various  aspects  of 
the  diesel  issue  and  planning  for  a  fullow-up 
public  meeting  to  receive  comments  from  all 
interested  parties.  Agenda  items  are  subject 
to  change  as  priorities  dictate. 

Viewpoints  and  suggestions  from  users  of 
diesel  equipment,  manufacturers  of  diesel 
equipment,  industry,  labor,  academia.  other 
government  agencies,  and  any  other 
interested  parties  are  invited.  Interested 
parties  wishing  to  participate  in  the  meeting 
are  requested  to  contact  Dr  Roy  Fleming  at 
the  address  below  in  order  to  be  assured 
appropriate  time  for  presentation.  Four  copies 
of  tlie  presentation  should  be  provided  to  the 
subgroup  chairperson.  Mr.  William  Burgess. 
Polaroid  Corporation.  300  Fifth  Avenue — 5iL 
Waltham.  Massachussets  02254,  prior  to  or  at 
the  subgroup  meeting. 

Contract  Person:  Roy  M.  Fleming.  Sc.D.. 
Executive  Secretary.  MHRAC.  t^OSH,  CDC. 
Building  1.  Room  3053. 1600  Clifton  Road.  NE.. 
Atlanta.  Georgia  30333.  Phone:  (404)  329-3343. 

The  Mine  Health  Research  Advisory 
Committee  was  established  by  the  Federal 
Mine  Safety  and  Health  Act  of  1977.  The 
Committee  is  charged  with  advising  the 
Secterary  of  Health  and  Human  Services  on 
matters  involving  or  relating  to  mine  health 
research.  The  subgroup,  composed  of 
members  of  the  Committee,  will  provide  a 
report  to  the  full  Committee  at  a  future 
meeting. 

Dated:  December  28, 1984. 
lames  O.  Mason.  M.D.Ph.D. 
Director.  Centers  for  Disease  Control. 
(FR  Doc  85-189  Filed  1-2-85:  8:45  am) 

BILUNO  COOC  4tM-l»-M 


Food  and  Drug  Administration 
(Docket  No.  MM-04101 

Centers  for  Disease  Control; 
Premarfcet  Approval  of  the  CDC 
Biological  Standard  for  Alpha- 
Fetoprotein  in  Mid-Pregnancy  Maternal 
Serum 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  the 
Centers  for  Disease  Control.  Atlanta. 
GA.  for  premarket  appPoval.  under  the 
Medical  Device  Amendments  of  1976.  of 
the  CDC  Biological  Standard  for  Alpha- 
fetoprotein  in  Mid-Pregnancy  Maternal 
Serum.  After  reviewing  the 
recommendation  of  the  Immunology 


pldl 
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Devices  Panel  (formerly  the  Immunology 
Device  Section  of  the  Immunology  and 
Microbiology  Devices  Panel).  FDA 
notified  the  applicant  that  FDA 
approved  the  application  b»'«  ause  the 
applicant  had  shown  the  device  to  he 
safe  and  effective  for  use  as 
recommended  in  the  submit!t?d  liiholing. 
DATE:  Petitions  for  administrative 
roviow  by  February  4.  IWW. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Miinai^ement 
Branch  (HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62.  ofVK)  Fishf^rs 
Lane.  Rockville.  MD  208.-)7. 
FOR  FURTHER  INFORMATION  CONTACT: 
S.K.  Vadlamudi.  Center  for  Devices  and 
Radiological  Health  (HFZ-^0).  Food 
and  Drug  Administrafinn,  8757  Georgia 
Ave..  Silver  Spring,  MD  2i)010.  301-427- 
7550. 

SUPPLEMENTARY  INFORMATION:  On 
January  3. 1983,  the  Centers  for  Disease 
Control,  Atlanta,  GA  3033.3.  submitted  to 
FDA  an  application  for  premarkel 
approval  of  the  CDC  Biological  Standard 
for  Alpha-fetoprotein  in  Mid-Pregnancy 
Maternal  Serum,  a  calibrator  for  alpha- 
fetoprotein  in  mid-pregfiancy  maternal 
serum.  The  device  is  an  in  vitro  device 
indicated  for  use  as  a  cidibrafor  of 
manufacturer  and  labofaforv  prepared 
reference  standards  for 
radioimmunoassays  expiesscd  in  World 
11t<alth  Organization  International  Units 
per  milliliter  (lU/mL)  or  in  n;ino5?r.jms 
per  milliliter  (ng/mL)  of  alpha- 
fetoprotein  (AFP)  concenfralion  in 
maternal  serum  in  relation  to  the 
determination  of  AFP  levels  as  an  aid  in 
the  detection  of  fetal  open  neural  tube 
defects  (ancencephaly  and  open  spina 
bifida).  On  May  23, 1983,  the  l!:c'n 
Immunology  Device  Section  of  the 
Immunology  and  Microbiology  Devices 
Panel,  an  FDA  advisory  committee, 
reviewed  and  recommended  approval  of 
the  application.  (On  April  24,  1!4H4.  the 
Immunology  Device  Set  lion  of  the 
Immunology  and  Microbiology  Devices 
Panel  w  ts  terminated  Concurrently, 
FDA  psiatilished  the  Irjimunology 
Devices  Panel  (see  49  FR  1744ti;  April  24. 
1984).)  On  November  30. 1<I84,  FDA 
approved  the  application  by  a  hitter  to 
the  applicant  from  the  Direi  lor  of  the 
Office  of  Device  Evalii(ilion.  Cenlfi  for 
Devices  and  Radiologijial  Health 

A  summary  of  the  s^jfety  and 
effectiveness  data  on  y^^hii  h  FDA  based 
its  approval  is  on  file  in  the  Dockets 
Management  Branch  (address  above) 
and  is  available  from  that  office  upon 
written  request.  Requests  should  be 
identified  with  the  nai»e  of  the  device 
and  the  docket  numbef  foimd  in 


brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at  the 
Center  for  Devices  and  Radiological 
Health— contact  S.K.  Vadlamudi  (HFZ- 
440),  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(8)),  for  administrative  review  of 
FDA's  decision  to  approve  this 
application,  A  petitioner  may  request 
either  a  formal  hearing  under  Pnit  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regul'itions  or 
a  review  of  the  application  and  of  FDA's 
action  by  an  independent  ad\  isory 
committee  of  experts.  A  peliiion  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  of  FDA's  action  under 
§  10.33(b)  (21  CFR  10.33(b)).  A  petitioner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  committee)  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
adminstrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  slate  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  p.irticipate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details 

Petitioners  may.  at  any  time  on  or 
before  February  4, 1 J35.  file  with  the 
Dockets  Management  Branch  (.iddress 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  di-vice 
and  the  docket  niimber  found  in 
brai.kets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  L>'!w-«en  9  am 
and  4  p.m..  Mond;iy  through  ! ;  j.iav 

Dated;  December  24. 1984. 
(iiseph  P.  Hile. 

A vs(»r/(;^f  Coniwissiinwr  fi>!  f{t'\;i:lirir<n 

Af^'iira. 

|1-R  Dot   I«-16  Filnd  1  -2-«5:  8:4.^  ami 

BILLING  CODE  4160-01-M 


Suldixine^^  (Sulfadlmethoxine) 
Injection;  Withdrawal  of  Approvat  of 
NAOA 

AGENCY:  Food  and  Drug  Administiation. 
action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  a  new  animal  drug 
application  (NADA)  sponsored  by 
Bay  vet  Division  of  Miles  Laboratories. 
Inc.,  for  use  of  Suldixine™ 
(sulfadimethoxine)  Injection  IWi  for 
tre.itment  of  susceptible  bacterial 
infections  in  dogs.  The  sponsor 
requested  the  withdrawal  of  approval. 

EFFECTIVE  DATE:  January  14. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  N.  Scarr.  Center  for  Veterinary 
Medicine  (HFV-214).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  304-443-1346. 

SUPPLEMENTARY  INFORMATION:  Day  vet 

Division  of  Miles  Laboratories,  Inc.,  P.O. 
Box  390.  Shawnee.  KS  66201.  is  sponsor 
of  NADA  32-338  for  Suldixine'^ 
(sulfadimethoxine)  Injection  10%.  The 
drug  is  used  for  the  treatment  of 
susceptible  bacterial  infections  in  dogs. 
The  NADA  was  originally  approved  July 
21, 1967.  Approval  of  this  NADA  is 
codified  in  21  CFR  522.2220(b).  By  letter 
of  October  10. 1984,  the  sponsor 
requested  withdrawal  of  approval  of  the 
NADA  under  21  CFR  514.115(d)  and 
waived  an  opportunity  for  hearing 
because  the  drug  is  no  longer  being 
marketed. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(e),  82 
Stat.  345-347  (21  U.S.C.  360b(e)l)  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the  Center 
for  Veterinary  Medicine  (21  CFR  5.84), 
and  in  accordance  with  S  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115),  notice  is  given  that 
approval  of  NADA  32-336  for  Bayvet 
SuldixineTM  (sulfadimethoxine)  Injection 
10%  is  hereby  withdrawn,  effective 
January  14, 1985. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA  is 
removing  that  part  of  the  regulation  thai 
reflects  this  approval. 

Dated:  December  26, 1984. 
Lester  M.  Crawford, 

Direr.tnr.  Center  for  Veterinary  Medicine 
|KR  Doc  85-12  Filed  1-2-85;  6:45  amj 

BILLING  CODE  416(M)1-M 


Micro  Blenders,  Inc.;  Withdrawal  of 
Approval  of  NADA's 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice, 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  three  new  animal  drug 
applications  (NADA's)  held  by  Micro 
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Blenders.  Inc.  The  NADA's  cover  a 
premix  containing  10  grams  of  tylosin 
per  pound  for  making  complete  swine, 
beef  cattle,  and  chicken  feeds:  a  premix 
containing  5  grams  per  pound  each  of 
tylosin  and  sulfamethazine  for  making 
complete  swine  feeds:  and  a  premix 
containing  0.6  gram  per  pound 
hygromycin  B  for  making  complete 
swine  and  chicken  feeds.  The  firm's 
former  owner/president  has  indicated 
that  the  company  filed  for  bankruptcy 
and  is  no  longer  in  existence. 

EFFCcnve  DATE  January  14. 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

David  N.  Scarr.  Center  for  Veterinary 
Medicine  (HFV-214).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rock vi  lie.  MD  20857.  301-443-1846. 

SUmEMSNTARV  INFORMATION:  Micro 

Blenders.  Inc..  formerly  located  at 
Highway  2109  East  at  291,  P.O.  Box  357. 
Liberty.  MO  64068.  is  the  sponsor  of 
NADA 123-065  for  a  10-gram-per-pound 
tylosin  (as  tylosin  phosphate)  premix  for 
making  complete  feeds  for  swine,  beef 
cattle,  and  chicken  for  use  as  in  21  CFR 
55a625(f)(l)  (i).  (iiij.  (jv),  and  (vi). 
originally  approved  on  November  28, 
1980  (45  re  79027):  NADA  128-617  for  a 
premix  containing  5  grams  per  pound 
each  of  tylosin  (as  tylosin  phosphate) 
and  sulfamethazine  for  making  complete 
swine  feeds  for  use  as  in  21  Cre 
558.630(f](2)(ii).  originally  approved  on 
March  12, 1982  (47  TO  10808):  and  NADA 
128-618  for  0.6-gram-per-pound 
hygromycin  B  premix  for  making 
complete  feeds  for  chickens  and  swine 
for  use  as  in  21  Cre  55a.274(e)(l)  (i)  and 
(ii).  originally  approved  on  April  30, 1962 
(47  re  18593). 

The  former  owner/president  of  Micro 
Blenders.  Inc..  has  informed  FDA  that 
Micro  Blenders.  Inc..  filed  for 
Bankruptcy  and  is  no  longer  in 
existence,  and  the  NADA's  held  were 
considered  abandoned. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (Sec.  512(e).  82 
Stat.  345-347  (21  US.C.  360b(e)))  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
cre  5.10)  and  redelegated  to  the  Center 
for  Veterinary  Medicine  (21  Cre  5.84). 
and  in  accordance  with  §  514.115 
Withdrawal  of  approval  of  applications 
(21  ere  514.115).  notice  is  given  that 
approval  of  NADA's  123-065. 128-617. 
and  128-618  and  all  supplements  thereto 
is  hereby  withdrawn,  effective  January 
14. 1985. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register.  FDA  is 
removing  those  portions  of  the 
regulations  that  reflect  these  approvals 
and  is  removing  Micro  Blenders.  Inc.. 


from  the  list  of  sponsors  of  approved 
NADAs. 

Dated:  December  2S.  1964. 
LMter  M.  Crawfocd, 

Director.  Center  for  Veterinary  Medicine. 
(PR  Doc.  85-11  Filed  1-2-85:  8:45  am) 

■UMQ  COM  4iaO-01-M 


Ralston  Purina  Co.;  Filing  of  Food 
Additive  Petition 


Correction 


In  re  Doc  64-27854  appearing  on 
page  49181  in  the  issue  of  Tuesday. 
December  18, 1984.  make  the  following 
correction: 

In  the  first  column,  in  the  "summary" 
paragraph,  last  line,  "bean"  should  have 
read  "beam". 

CODE  tl 


Office  of  Human  Development 
Services 

Advisory  Board  on  CtUld  Abuse  and 
Neglect;  Meeting    i 

Agency  Holding  Meeting: 
Administration  for  Children.  Youth  and 
Families. 

Time  and  Date:  9:30  a.m.  to  5:30  p.m. — 
Tuesday,  January  22. 1985. 

Place:  Department  of  Transportation. 
7th  and  D  Streets.  SW..  Washington. 
D.C  Room  6332. 

Status:  Advisory  Board  meetings  are 
open  for  public  observation.  However, 
because  of  security  precautions  at  all 
Covemment  buildings,  persons  wishing 
to  attend  the  meeting,  but  who  do  not 
have  Covemment  identification,  should 
call  the  contact  person  listed  below  for 
information  about  access  to  the  building. 

Matters  to  be  Considered:  At  this 
meeting,  the  Admisory  Board  will 
discuss:  Amendments  to  the  Child 
Abuse  Prevention  and  Treatment  Act 
(Pub.  L.  98-457):  Changes  in  the 
Advisory  Board's  Charter  Coordination 
Efforts  Among  Member  Agencies:  and 
Plans  for  the  7th  National  Conference  on 
Child  Abuse  and  Neglect. 

Contact  Person  for  More  Information: 
Arlene  Taylor.  National  Center  on  Child 
Abuse  and  Neglect.  P.O.  Box  1182. 
Washington.  D.C.  20013;  (202)  245-2840. 

Dated:  December  27. 1984. 
Caralyn  Catnett. 

HDS  Committee  Management  Officer 

(FR  Doc.  85-96  Filed  1-2-85:  8:45  am) 
SHJJNQ  COOC  4t30-01-« 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Disposal  of  Palm  Cocitatoos;  Sale  to 
Qualified  Breeders 

AOENCV:  Fish  and  Wildlife  Ser\'ice, 
Inlericir. 

ACTION:  Notice  of  invitation  to  bid  on 
palm  cockatoos  and  conditions  of  sale. 

SUMMARV:  By  Federal  Register  Notice 
d.ttf  d  August  2. 1984  (see  49  FR  31008) 
the  Fish  and  Wildlife  Service  (Service) 
announced  the  proposed  sale  of  palm 
cockatoos  [Pwbosciger  aterrimus) 
subject  to  certain  conditions.  Nine  (9)  of 
the  birds  were  not  sold  because 
sufficient  qualified  bids  were  not 
received  by  the  closing  date. 

A  number  of  reputedly  qualified 
breeders  have  since  expressed  an 
interest  in  the  remaining  birds. 
Accordingly,  the  Service  believes  there 
is  sufficient  interest  in  the  remaining 
birds  to  warrant  conducting  another  sale 
by  sealed  bid. 

DATE:  Written  bids  must  be  received  by 
February  1. 1985. 

ADDRESSES:  Written  bids  maybe  mailed 
to  Director  (Ij;).  Fish  and  Wildlife 
Service.  P.O  Box  28006,  Washington, 
D.C.  20005.  or  delivered  weekdays  to  the 
Division  of  Law  Enforcement.  Fish  and 
Wildlife  Service.  3rd  Floor.  1375  K 
Street.  NW..  Washington.  D.C.  between 
7:45  a.m.  and  4:15  p.m.  Bids  should  bear 
the  identifying  notation  REG  12-03-1. 
FOR  FURTHER  INFORMATION  CONTACT 
A.  Eugene  Hester,  Special  Projects 
Officer.  Division  of  Law  Enforcement. 
Fish  and  Wildlife  Service.  U.S. 
Department  of  the  Interior.  P.O.  Box 
280C6.  Washington.  D.C.  20005. 
telephone:  (202)  343-9242. 

SUFPtEMENTARV  INFORMATION: 


Background 

As  the  result  of  a  complaint  for 
forfeiture  in  rem  filed  in  the  United 
States  District  Court  for  the  Southern 
District  of  Miami.  103  palm  cockatoos 
[Prohosciger  aterrimus]  orginating  from 
Indonesia  were  forfeited  to  the  Fish  and 
Wildlife  Service  (Service)  on  February  7. 
1984.  upon  the  court's  acceptance  of  a 
stipulation  of  settlement  negotiated 
between  the  parties  to  the  forfeiture 
action. 

The  Service's  methods  and  procedures 
for  disposing  of  live  wildlife  upon 
forfeiture  appear  in  50  CFR  12.30-12.39. 
These  methods  include:  Return  to  the 
wild,  retention  by  the  Service  for  official 
use.  transfer  to  another  government 
agency  for  official  use.  donation  or  loan, 
sale,  or  destruction. 
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After  reviewing  altemale  means  of 
disposal  in  light  of  the  relevant 
information  available,  the  Scrvii:e  has 
decided  that  the  organization  of  a  formal 
breeding  consortium,  a*  opposed  to 
informal,  mutual  breeding  arrangements 
commonly  use  among  bird  breeders  is 
the  most  efficient  means  to  establish  a 
captive-breeding  population  in  the 
United  States.  To  establish  this  breeding 
consortium  for  palm  cockatoos,  the 
Service  has  drafted  a  document  entitled 
"Breeding  Consortium  Agreement  for 
Palm  Cockatoos  [Probosciger 
aterrimus).  See  Appendix  A.  This 
document  establishes  the  go.iIs  of  the 
consortium  and  identifies  the  rights  and 
responsibilities  of  its  participants. 
Subject  to  the  requirements  of  the 
Breeding  Consortium  Agreement,  the 
Service  will  dispose  of  the  palm 
cockatoos. 

Under  the  authority  of  50  CFR 
12.37(b),  the  remaining  birds  are  being 
offered  for  sale  to  zoological  institutions 
and  njembers  of  the  public  who,  in  the 
opinion  of  the  Service,  are  qualified  to 
participate  in  the  consortium  and  who 
agree  to  be  bound  by  its  terms.  The 
Servive  has  established  a  minimum  bid 
of  four  thousand  dollars  ($4,000.00)  for 
each  set  of  two  birds  and  limit  of  two 
sets  to  any  one  bidder.  The  management 
committee  of  the  breeding  consortium 
will  determine  which  birds  a  successful 
bidder  receives  and  attempt  to  identify 
and  supply  sets  made  «p  of  sexed  pairs. 

Invitation  to  Bid  on  Palm  Cockatoos 

Each  bidder  must  mail  or  deliver  in 
person  a  written  bid  to  the  Service  at 
the  address  found  in  the  ADDRESS  block 
above  by  the  close  of  business  on  the 
date  found  in  the  DATE  block  above. 
Each  written  bid  must  contain  the 
following  information  (please  refer  to 
file  number  REG  12-03-1). 

1.  Bidder'  complete  name,  mailing 
address,  telephone  number,  signature, 
bid  price  per  set,  and  number  of  sets  bid 
(one  or  two  sets).  No  particular 
government  form  is  required. 

2.  A  minimum  bid  of  four  thousand 
dollars  ($4,000.00)  per  pair  has  been 
established  with  a  limit  of  two  (2)  pairs 
to  any  one  bidder. 

3.  A  deposit  of  twenty  penont  (2()''fa)  of 
the  total  amount  of  the  bid  must 
accompany  the  bid  in  the  form  of  a 
money  order,  certified  check,  or 
cashier's  check  payable  to  the  Fish  and 
Wildlife  Service. 

4.  Include  the  following  statement:  "If 
my  bid  is  accepted,  I  agree  to  be  bound 
by  the  terms  and  conditions  of  the 
'Breeding  Consortium  Agreement  for 
Palm  Cockatoos  [Probosciger  aterrium)' 
a  copy  of  which  was  attached  as 


Appendix  A  to  the  Notice  of  Invitation 
to  Bid  on  Palm  Cockatoos." 

5.  Answers  to  the  following  questions 
or  responses  to  the  following  requests 
about  the  bidder's  avicultural 
experience: 

a.  A  list  of  psittacine  bird  species 
propagated  successfully. 

b.  A  list  of  cockatoos  species 
propagated  successfully. 

c.  Number  of  years  that  bidder  has 
been  propagating  psittacine  birds. 

d.  Number  of  years  that  bidder  has 
been  propagating  cockatoos. 

e.  Number  of  years  of  general 
aviculture  experience. 

f.  Experience  hand-rearing  birds,  if 
any  (include  species  and  number 
reared). 

g.  A  brief  summary  of  the  bidder's 
success  in  breeding  birds  over  the  last  7 
years. 

h.  Other  information  the  bidder 
believes  is  relevant  to  evaluating  his/ 
her  avicultural  experience. 

6.  Answers  to  the  following  questions 
about  how  the  bidder  will  care  for  the 
birds. 

a.  How  will  the  birds  be  housed? 
Include  photographs  and  floor  plans  or 
diagrams  of  your  facilities. 

b.  Describe  bidder's  present  security 
arrangements. 

c.  What  specific  management  program 
would  the  bidder  implement  for  the 
birds  if  the  bid  is  awarded? 

d.  What  veterinary  services  are 
available  to  the  bidder? 

Conditions  of  Sale  of  Palm  Cockatoos 

This  sale  is  subject  to  the  following 
terms  and  conditions: 

1.  Telegraphic,  telephonic,  or  oral  bids 
will  not  be  accepted. 

2.  The  Service  reserves  the  right  to 
reject  any  and  all  bids.  The  bidder's 
qualifications  to  maintain  palm 
cockatoos  will  be  evaluated 
independently  from  the  amount  of  the 
bid. 

3.  Bids  must  be  in  the  possession  of 
the  Service  by  4:15  p.m.  on  the  date 
appearing  in  the  Date  block  above. 

4.  Bids  are  not  subject  to  public 
disclosure  before  the  announcement  of 
award. 

5.  The  birds  will  not  be  displayed  for 
inspection  before  the  announcement  of 
award. 

6.  The  palm  cockatoos  are  offered  for 
sale  "as  is  and  where  is."  The  Service 
makes  no  warranty,  express  of  irnplied, 
as  to  their  kind,  character,  quality, 
weight,  size,  sex.  health,  age,  breeding 
compatibility,  or  fitness  for  any  use  or 
purpose.  No  request  for  adjustment  in 
price  or  for  recession  of  the  sale  will  be 
considered.  "This  is  not  a  sale  by 
sample"  The  management  committee  of 


the  breeding  consortium  will  determine 
which  birds  a  successful  bidder  receives 
and  attempt  to  identify  and  supply  sets 
of  sexed  pairs. 

7.  Bidders  are  responsible  for 
determining  whether  or  not  the  palm 
cockatoos  may  be  possessed  lawfully  in 
the  Stale  where  they  will  be  housed. 

8.  The  Service  will  announce  the 
award  of  bids  as  soon  as  possible  after 
the  closing  date  for  receiving  bids. 

9.  The  successful  purchaser  agrees  to 
pay  for  the  birds  awarded  to  the 
purchaser  at  the  contract  price  and  to 
sign  the  Breeding  Consortium 
Agreement  for  Palm  Cockatoos.  Both 
payment  of  the  remaining  eighty  perceni 
(80%)  of  the  purchase  price  (payment 
must  be  made  by  money  order,  certified 
check,  or  cashiers  check  payable  to  the 
Fish  and  Wildlife  Service)  and  a  signed 
copy  of  the  Breeding  Consortium 
Agreement  for  Palm  Cockatoos 
(hereinafter  "Agreement")  must  be 
received  by  the  Service  within  seven  (7) 
days  after  the  successful  purchaser 
receives  written  notice  of  the  award. 
The  remaining  payment  of  the  contract 
price  and  the  signed  Agreement  must  be 
sont  to  the  address  listed  in  the 
ADDRESS  block  above. 

10.  The  birds  may  not  be  removed 
from  the  custodian  now  holding  them 
until  the  Service  receives  both  the 
remaining  payment  of  the  contra(  t  price 
and  the  signed  Agreement,  notifies  the 
successful  bidder  of  the  time  and  place 
to  remove  the  birds  from  the  custodian, 
and  notifies  the  custodian  to  reloase  the 
birds  to  the  purchaser. 

11.  Custodians  of  the  birds  are  not 
responsible  for  and  will  not  make  any 
removal  arrangements.  The  successful 
bidder  must  make  the  arrangements, 
including  labor  for  packing,  crating, 
removal,  and  transportation.  The  birds' 
custodian  must  have  written 
authorization  to  release  property  to 
anyone  other  than  the  successftil  bidder. 

12.  Failure  to  make  full  payment,  to 
sign  the  Agreement,  or  to  remove  the 
birds  awarded  from  the  custodian  on  the 
date,  place  and  time  specified  will  result 
in  the  purchaser's  immediate  loss  of  all 
right,  title,  and  interest  in  the  property 
awarded. 

13.  The  bidder  (offeror)  warrants  that 
he  is  not  delinquent  in  the  payment  of 
any  debt  due  the  United  States  resulting 
from  prior  purchase  of  surplus  personal 
property.  In  the  event  the  Service 
determines  after  award  that  the  bidder 
breached  this  warranty,  the  Service 
shall  have  the  right  to  annul  the  contract 
without  liability. 

14.  If,  after  the  award,  the  purchaser 
breaches  the  contract  by  failure  to  make 
payment,  to  sign  the  Agreement  or  to 
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remove  the  property  as  required,  the 
purchaser  shall  lose  all  right,  title,  and 
interest  which  he  mi^ht  otherwise  have 
acquired  in  and  to  such  property  as  lo 
which  a  default  has  occurred.  The 
purchaser  agrees  that  in  the  event  he 
fails  to  pay  for  the  property  or  remove 
the  same  as  required,  the  Service  upon 
notice  of  default  shall  be  entitled  to 
retain  as  liquidated  damages  a  sum 
equal  to  20  percent  of  the  purchase  price 
of  the  birds  as  to  which  the  default  has 
occurred.  If  the  purchaser  otherwise 
fails  in  the  performance  of  his 
obligations,  the  Service  may  exercise 
such  rights  and  may  pursue  such 
remedies  as  are  provided  bylaw  or 
under  the  contract. 

15.  Fish  and  Wildlife  Service 
employees  are  not  eligible  lo  bid  and  no 
award  may  be  made  to  such  an 
employee. 

16.  Any  contract  dispute  rebutting 
from  this  offering  is  subject  to  the 
Contract  Disputes  Act  of  1978.  IHib.  U 
95-653.  92  Stat.  2382. 

Dated:  December  27. 1WJ4 
Robert  A.  |ant>ea. 
Pirnctor.  US.  Fish  and  WilillifeStnice. 

Appendix  A — Breetfing  Consoftitim 
Agreement  for  Palm  Cockatoos 
(Probosdger  aterrimus) 

In  order  lo  improve  the  prospects  for 
maintaining  a  viable  breeding 
population  of  the  species  in  captivity, 
the  parties  to  this  agreement  pledge  to 
cooperate  wilh  each  other  by  managing 
their  respective  stocks  as  a  total 
population,  so  that  ideal  pairings  can  be 
carried  out  and  the  genetic  diversity  of 
the  captive  population  can  be  more  fully 
utilized  and  maintained. 

/.  Membership 

Membership  in  the  Conjtortium  is 
open  to  all  holders  of  palm  cockatoos 
who  are  willing  to  participate  in  this 
agreement.  Upon  establishment  of  this 
Consortium,  initial  membership  is 
limited  lo  persons  or  insitutions  deemed 
qualiried  by  the  U.S.  Fish  and  Wildlife 
Service.  The  Consortium's  Management 
Committee  will  review  the  qMalificatinns 
of  all  subsequent  applicants  to 
determine  if  they  are  to  be  admitted. 

Any  member  may  withdraw  from  the 
Consortium  at  any  lime  upon  submitting 
vimlten  notification  at  least  30  days 
prior  lo  withdrawal,  to  the  chairman  of 
the  Management  Committee,  and  upon 
transferring  any  palm  cockatoos  that  are 
original  Service  stock  lo  the 
Management  Committee  for  proper 
placement. 

For  purposes  of  this  agreement 
"original  Service  stock'*  means  all  palm 
cockatoos  transferred  or  sold  by  the 


Service  to  initial  members  of  the 
Consortium,  but  does  not  include 
offspring  of  such  birds. 

Any  meiiil>er  may.  upon 
recommendation  of  the  Management 
Committee,  and  (for  the  Tirst  five  years 
after  establishment  of  this  Consortium) 
upon  agreement  of  the  Service  if  original 
Service  stock  is  involved,  be  removed 
from  the  Consortium  if  said  member  has 
failed  to  abide  by  this  agreement  and 
thereby  has  impaired  proper 
development  of  the  stated  goals  of  the 
Consortium.  If  a  member  is  so  removed, 
any  original  Service  stock  held  by  that 
member  must  be  transferred  to  the 
Management  Committee  for  proper 
placemint. 

2.  Manaf:ement  Committee 

Operation  of  the  Consortium  is  guided 
by  a  Management  Committee  consisting 
of  the  following: 

Eleven  respresentalives.  one  of  whom 
serves  as  chairman. 

A  studbook  keeper. 

Other  ad  hoc.  non-voting  participants 
as  deemed  necessary  by  the 
representatives. 

Initiiilly.  for  a  period  not  exceeding 
IHO  years,  the  eleven  institutions 
holding  palm  cockatoos  for  the  U.S.  Fish 
and  Wildlife  Service  will  each  appoint  a 
representative  to  serve  on  the 
Management  Committee.  These 
representatives  will  elect  one  among 
them  lo  serve  as  chairman. 

SubseqCient  to  this  initial  period,  the 
members  of  the  Consortium  will  elect 
representatives  lo  serve  on  the 
Management  Committee.  Any  member 
of  the  Consortium  may  be  nominated  for 
election.  The  Management  Committtee 
representatives  should  serve  staggered 
three-year  terms,  established  at  the  first 
election  us  follows:  (1)  The  four  elected 
representatives  receiving  the  highest 
number  of  votes  will  serve  for  three 
years.  (L'l  four  representatives  receiving 
Ihe  next  largest  number  of  voles  will 
serve  for  two  years,  and  (3)  the  three 
representatives  receiving  the  fewest 
votes  will  serve  for  one  year.  Thereafter, 
staggered  election  is  automatic. 

The  representatives  will  conduct  an 
election  each  year  to  determine  which  of 
fhem  will  serve  as  chairman. 

X  Stodbook 

In  order  to  facilitate  the  planned 
breeding  of  this  species,  it  is  important 
to  develop  a  studbook.  It  should  include 
those  specimens  held  by  other  persons 
or  institutions,  not  only  members  of  Ihe 
Consortium,  in  the  hope  that  in  the 
future  they  will  make  their  slock 
available  lo  be  utilized  in  Ihe  best 
interest  of  the  species  concerned. 


Ihe  Consortium  should,  therefore, 
promptly  establish  a  North  American 
regional  studbook.  based  upon  AAZPA 
guidelines  and  subsequent  AAZPA/ 
WCMC  approval.  The  Consortium  also 
should  identify  and  obtain  appointment 
of  a  studbook  keeper  as  provided  in  the 
AAZPA  studbook  protocol.  Initial 
publication  should  take  place  as  soon  as 
possible  after  the  establishment  of  the 
studbook  and  should  be  followed  by 
yearly  interim  reports. 

•*.  Owrwship 

The  Consortium  may  hold  collective 
title  to  palm  cockatoos.  This  does  not 
preclude  membership  in  the  Consortium 
by  individual  persons  or  institutions  that 
own  palm  cockatoos. 

,'».  Transfer  of  Birds 

Members  of  the  Consortium  agree  lo 
transfer  individual  palm  cockatoos  from 
one  collection  lo  another  only  with  the 
prior  approval  of  Ihe  Management 
Committee 

ft  UahHity  to  Consortium 

Responsibility  for  care  and  health  of 
palm  cockatoos  covered  under  this 
agreement  shall  be  vested  in  the  persons 
or  institutions  holding  them.  All  liability. 
Hnancial  or  otherwise,  shall  also  rest 
with  the  holders,  and  not  with  the 
Consoi  tium. 

7.  Maragement  Committee 
Respons  ibi  lilies 

The  responsibilities  of  the 
Management  Committee  shall  include, 
but  not  be  limited  lo,  the  following: 

Development  of  a  master  breeding 
plan  for  the  species,  including  decisions 
on  the  transfer  of  birds  held  by  members 
of  the  Consortium 

Preparation  of  a  comprehensive 
demographic  analysis  of  the  species  in 
North  America 

Fjitablishment  of  dietary  and 
veterinary  care  guidelines 

Identification  of  research  projects 
neces.sary  to  develop  any  or  all  of  the 
above  and  in  particular  any  pertinent 
reproductive  or  behaviurial  studies  that 
would  enhance  captive  reproductive 
efforts 

Overseeing  the  creation  and 
maintenance  of  the  studbook 

Determining  eligibility  of  candidates 
for  membership  in  the  Consortium  and 
ensuring  compliance  with  this 
agreement  by  members 

Rstablishment  of  rules  for  determining 
ownership  of  progeny,  consistent  with 
the  goals  of  this  agreement 

Communication  to  all  Consortium 
members  about  Management  Committite 
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actions  and  decisions  in  a  timely 
fashion. 

8.  Consortium  Member  Responsibilities 

The  members  of  this  consortium  agree 
to  maintain,  and  not  to  transfer  or  sell, 
any  original  Service  stock  for  a 
minimum  of  five  years  from  the  time  the 
Consortium  is  established,  except  to 
transfer  birds  as  decided  by  the 
Management  Committee. 

Terms  of  this  agreement  may  be 
amended  consistent  «tfith  the  goals 
stated  herein,  but  only  after  at  least  two 
years  have  elapsed  since  the 
establishment  of  the  Consortium. 
Amendments  will  require  approval  by  at 
least  three-fourths  of  the  current 
membership. 

All  parties  to  this  agreement  reafTirm 
that  the  chief  objective  of  the 
Consortium  is  to  promote  the  breeding 
potential  of  palm  cockatoos  held  in 
captivity.  Further,  to  achieve  this  end. 
all  parties  to  this  agreement  join  in 
reaffirming  their  dedication  to  the 
conservation  objective  of  establishing  as 
self-sustaining  population  of  this  species 
in  capitivity.  Once  the  hoped  for  goal  of 
maintaining  a  captive  "reservoir"  of  the 
species  has  been  achieved,  it  is  the 
intention  of  the  Consortium  to  hold  the 
birds  subject  to  this  agreement  for  the 
preservation,  protection  and  restoration 
of  the  species  in  the  wild. 

9.  Acceptance  of  Responsibilities 

The  person  or  institution  named 
below  understands,  accepts  and  is 
bound  by  the  terms  of  this  breeding 
consortium  agreement,  and  in 
consideration  for  admission  to  the 
Consortium  agrees  with  the  U.S.  Fish 
and  Wildlife  Service  and  other  members 
of  the  Consortium  to  promote  its 
objectives  in  good  faith  and  to 
participate  in  accordance  with 
stipulations  for  membership  provided 
herein. 


Name  of  person  or  instilttion 


Niinie  and  title  of  person  designated  as 
representative  to  the  (kinscirtiuni 


Addrp.'s 


Teljpphone 


Signnfure  and  title  llate 

\VK  Uoc.  8S-92  Filed  l-:i-85:  8:45  aoif 
BNXINOCOOE  43W-S6-M 


-I- 


Bureau  of  Indian  Affairs 

Nooksack  Indian  Tribe;  Adding  Certain 
Land  to  tfie  Reservation 

November  20. 1984. 

This  notice  is  published  in  exercise  of 
authority  delegated  by  the  Secretary  of 


the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8.1. 

Notice  is  hereby  given  that,  under  the 
authority  of  section  7  of  the  Act  of  )une 
18. 1934  (48  Stat.  984;  25  U.S.C.  467).  the 
hereinafter  described  land,  located  in 
VVatcom  County,  Washington,  was 
proclaimed  to  be  a  part  of  the  Nooksack 
Indian  Reser\'ation,  effective  November 
20, 1984,  for  the  exclusive  use  of  Indians 
entided  by  enrollment  or  by  tribal 
membership  to  residence  at  such 
reservation. 

Willamette  Meridian 

Township  39  North.  Range  S  Ea«t,  Section 
31,  Lot  5:  more  speciHcally  described  as  a 
tract  of  Innd  whnse  southwest  comer  is  found 
by  starting  as  the  intersection  of  the 
centerline  of  the  16  foot  concrete  pavement  of 
the  Mt.  Baker  Highway  and  the  centerline  of 
Main  Street,  according  to  the  "map  of  the 
town  of  Deming,  Whatcom  County, 
Washington".  Filed  for  record  May  13. 189U-. 
running  thence  south  71*32'  east  along  the 
centerline  of  the  said  pavement  on  the  Mt 
Baker  Highway  526,17  feet:  thence  north  Z\m 
feet  to  an  intersection  with  the  northerly  line 
of  the  Mt.  Baker  Highway,  the  said  point  of 
intersection  being  the  southwest  comer  of  the 
said  tract  and  the  point  of  beginning:  thence 
north  4°48'40'  east.  368.S  feet  to  the  southeriy 
line  of  the  right-of-way  of  the  C.M.ST.P.&P. 
Railway;  thence  south  43*25'  east  along  the 
said  southerly  right-of-way  line  206.3  feet  to 
the  northeast  comer  of  the  tract  owned  by 
Clyde  Cook  and  recorded  in  volume  199  of 
dc^eds,  at  page  297,  records  of  Whatcom 
County.  VVashington.  thence  south  along  the 
east  line  of  the  said  tract  owned  by  Clyde 
Cook,  294.66  fret  to  tl»e  northerly  line  of  the 
said  Mt.  Baker  Highway:  thence 
northwesterly  along  the  northerly  line  of  the 
said  Mt.  Baker  Highway;  186  feel  more  or  less 
to  Ihr  |joinf  of  beginning:  except  for  the 
'oMoM'ing: 

Ileginfling  a!  the  intersection  of  the 
cfriterline  of  Main  Street,  with  the  centerline 
of  tlie  concrete  pavement  of  Mt.  Baker 
Highway  as  shown  on  plat  of  town  of 
Deming.  recorded  in  the  Office  of  the  Auditor 
of  Whatcom  County.  Washington,  dated  May 
13. 1899:  thence  south  71*32'  east  along  said 
centerline  of  paving  of  Mt.  Baker  Highway 
590.97  feet  to  the  center  of  a  curve:  thence 
continuing  along  aforesaid  centerline  of 
paving  on  a  curve  to  the  right,  concave  to  the 
southwest  having  a  radius  of  955.366  feet  for 
a  distance  of  121.27  feet,  more  or  less,  to  its 
inle.'nection  with  the  southerly  prolongation 
of  the  easterly  line  of  the  Clyde  Cook  tract,  as 
recorded  in  deeds,  volume  199,  page  297.  in 
the  Office  of  the  Auditor  of  Whatcom  County, 
Washington:  thence  northerly  along  the 
southerly  prolongation  of  the  easterly  line  of 
Clyde  Cook  tract,  recorded  as  aforesaid.  22.15 
feet,  more  or  less,  to  its  intersection  with  the 
northerly  line  of  Mt.  Baker  Highvk'ay,  being 
the  true  point  of  beginning  of  the  herein 
described  parcel  of  land:  thence  continuing 
northerly  along  the  east  line  of  Clyde  Cook 
tract  36.20  feet  to  a  point:  thence  north  81*30' 
West  along  Pugel  Sound  Power  and  Light 
Company's  fence  38.80  feet  to  a  fence  comer 
thence  South  10*15'  West  along  said 


aforesaid  company's  fence  23.52  feel  more  or 
less,  to  the  point  of  intersection  with  the 
northerly  line  of  Mt.  Baker  Highway;  thence 
along  the  northerly  line  of  Mt.  Baker  Highway 
on  a  curve  to  the  right  concave  to  the 
southwest  (a  radial  line  to  last  mentioned 
point  bearing  north  22*26'28'  East)  having  a 
radius  of  975.366  feet  for  a  distance  of  46.53 
feet,  more  or  less,  to  the  true  point  of 
beginning,  containing  1.23  acres,  more  or  less, 
subject  to  all  valid  existing  easements, 
reservations,  and  rights-of-way  of  record. 
Kenneth  Soiith. 

Assistant  Secretary,  Indian  Affairs. 
|FR  Doc.  85-93  Filed  1-2-85:  8:45  am) 
HUJNQ  COOE  4310-O-M 


Bureau  of  Land  Management 

Realty  Action;  Recreation  and  Public 
Purposes  Classification;  Kandiyohi 
County.  UN 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Land  Classification  for 

Recreation  and  Public  Purposes.  ES- 

31844. 

SUMIMARV:  The  following  public  island 
has  been  examined  and  found  to  be 
suitable  for  classification  and  sale  under 
the  Recreation  and  Public  Purposes  Act 
of  June  14. 1926,  as  amended  (43  U.S.C. 
869): 

Fifth  Principal  Meridian.  Minnesota 

T.  122N.  R.'JSW,  Tract  37:  an  island  in  Swan 
Lake  containing  1.70  acres 

The  Minnesota  Department  of  Natural 
Resources  has  applied  for  this  island  so 
that  it  can  be  added  to  Sibley  State  Park 
to  be  used  for  -ocreationa!  purposes. 

The  island  is  physicjdiy  suited  to  the 
proposed  use  and  is  not  of  national 
significance.  Since  the  island  is  valuable 
for  a  State  program  it  is  considered 
chiefly  valuable  for  public  purposes  and 
therefore  suitable  for  classification  and 
sale  under  the  Recreation  and  Public 
Purposes  Act.  This  action  is  consistent 
with  local  and  Federal  government 
plans,  programs  and  policies. 

Any  patent  issued  under  this  notice 
shall  be  subject  to  the  provisions  in  43 
CFTl  2741.8.  In  the  event  of 
noncompliance  with  the  terms  of  the 
patent  title  to  the  land  shall  revert  to 
the  United  Slates. 

The  classification  of  the  island  will 
segregate  it  from  all  appropriation  »^ 
except  as  to  applica^on  under  the 
mineral  leasing  laws  and  the  Recreation 
and  Public  Purposes  Act.  Segregation 
will  terminate  upon  issuance  of  a  patent: 
or  eighteen  (18)  months  from  the  date  of 
this  notice;  or  upon  publication  of  a 
notice  of  termination,  whichever  occurs 
first 


352 


Federal  Register  /  Vol.  50.  No.  2  /  Thursday.  January  3.  1985  /  Notices 


Comments 

For  a  period  of  43  days  from  the  date 
of  first  publication  of  this  notice, 
interested  parties  inny  submit  comments 
to:  District  Manager,  Klilwjukee  District 
Office,  Bureau  of  Land  M:inagement, 
P.O.  Box  631.  Milwa<ik<>e,  Wisconsin 
53201-0631.  Any  adverse  comments  will 
be  evaluated  by  the  District  Mfinager 
who  may  vacate  or  modify  this 
classiHcation.  In  the  absence  of  any 
action  by  the  State  Director,  this  Realty 
Action  will  become  the  final 
determination  of  the  Department  of 
Interior. 

For  fuither  information 

Detailed  information  cunceming  these 
applications  is  available  for  review  at 
the  Milwaukee  District  OfRce.  Suite  225, 
310  W.  Wisconsin  Ave.,  Milwaukee, 
Wisconsin  53201,  or  by  calling  Priscilla 
McLain  at  (414)  291-4427. 
Wink  Hastings, 
Acting  District  Mantfjor. 
|FR  Doc.  83-23  Piled  1-2-8.0.  8:4.S  Dn>| 
MUMQ  COOC  4310-M4I     , 


Roseburg  District  Advisory  Council; 
Meeting 

Notice  is  hereby  given  in  ai:i  ordance 
with  Section  309  of  the  Federal  Land 
Policy  and  Management  Act  (as 
amended),  the  Roseburg  District 
Advisory  Council  will  meet  J muary  25, 
1985.  The  meeting  will  convene  at  9-30 
a.m.  in  the  conference  room  at  the 
Roseburg  District  Office,  777  NW. 
Garden  Valley  Blvd.,  Roseburg.  Oregon. 

The  agenda  for  the  mef^ting  will 
include: 

1.  Opening  rem.irks  and  general 
topics. 

i.  Funding  and  program  direi  tion  for 
FY  85. 

3.  Discussion  of  region.il  issues 
affecting  ELM. 

4.  Implementation  of  the  Timl)er 
Conlracf  Payment  Mixlincation  Act. 

5.  General  discussion  by  Council 
Members. 

6.  Public  comment  period — begins 
11:00  a.m. 

Interested  persons  may  make  oral 
statements  before  the  Council  or  file 
written  statements  for  the  Council's 
consideration. 

Summary  minutes  of  the  Council 
meeting  will  be  maintained  in  the 
District  Office  and  available  for  public 
inspection  during  regular  business  hours 
within  30  days  following  the  meeting. 


Dated:  December  17, 19M. 
Melvin  D.  Barj, 

Associate  District  Manager. 

[FK  Doc.  85-45  Filed  1-2-85:  8:45  am] 

MLUNQ  COW  431S-M-II 


Pipeline  Right-of-Way  Application; 
Idaho 

Notice  is  hereby  given  that  pursuant 
to  section  28  of  the  Mineral  Leasing  Art 
of  1920,  as  amended  (30  U.S.C.  185) 
Chevron  Pipe  Line  Company  filed 
applications  for  rights-of-way  to 
construct  cathodic  protection  stations 
for  their  petroleum  pipeline  across  the 
following  described  public  lands: 

Bois*  Meridian.  Idalw 

T.  3  S..  R.  7  E 

Section  34.  NE%  (1-21505) 
T  4  S    R  8  E 

Section  7,  Lot  2.  E'^NWVi  (1-21506) 
T.  2  S..  R.  6  E. 

Section  19.  E'/a.  E'2SW'/4  (1-21507) 

The  pipeline  transports  petroleum 
products  from  Salt  Lake  City,  Utah  to 
Boise,  Idaho. 

The  purpose  of  this  notice  is  to  inform 
the  public  that  the  Bureau  will  be 
proceeding  with  consideration  of 
whether  the  applications  should  be 
approved,  and  if  so,  under  what  terms 
and  conditions. 

Interested  parties  desiring  to  express 
their  views  on  this  matter  should  do  so 
promptly.  Persons  submitting  comments 
should  include  their  name  and  address 
and  send  them  to  the  District  Manager, 
Bureau  of  Land  Management.  3948 
Development  Avenue,  Boise,  Idaho 
83705. 

Ddted:  December  18. 1984. 
|.  David  Bcunner. 
Associate  District  Monager. 
|FR  Doc.  85-24  Filed  1-2-85;  8:45  am) 
MUJNa  COOK  «110-«»-ll 


ICotorado  31S731 

Oil  and  Gas  Lease;  Proposed 
Reinstatement,  Colorado 

Notice  is  hereby  given  that  a  petition 
for  reinstatement  of  oil  and  gas  lease  C- 
31573  for  lands  in  Mesa  and  Montrose 
Counties.  Colorado  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  and  royalties  accruing  from 
March  1. 1983,  the  date  of  termination. 

The  lease  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates 
of  $5.00  and  16^3  percent,  respectively. 

The  lessee  had  paid  the  required  $500 
administrative  fee  for  the  lease  and  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  estimated  cost  of 
this  Federal  Register  notice. 


Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  for  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920.  as  amended, 
(30  U.S.C.  188).  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
the  lease,  effective  March  1. 1983, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  increased 
rental  and  royalty  rates  cited  above. 

Questions  concerning  this  notice  may 
be  directed  to  Barbara  Benz  of  the 
Colorado  State  Office  at  (303)  294-7600. 
Evelyn  W.  Axelson. 
Chief.  Mineral  Leasing  Section. 
|FR  Doc.  85-106  Filed  l-Z-85;  8:45  am) 

WLUNa  COOC  49t<KI»-«l 


Minerals  Management  Service 

Outer  Continental  Shelf  Advisory 
Board;  Reestablishment 

This  notice  is  published  in  accordance 
with  the  provisions  of  the  General 
Services  Administration's  Federal 
Advisory  Committee  Management  Rules 
(41  CFR  Part  lOl-fl.1015).  Pursuant  to  the 
authority  contained  in  section  14(a)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Secretary  of  the 
Interior  has  determined  that  the 
reestablishment  of  the  Outer 
Continental  Shelf  (OCS)  Advisory  Board 
is  necessary  and  in  the  public  interest. 

The  purpose  of  the  OCS  Advisory 
Board  is  to  provide  advice  to  the 
Set.refary  of  the  Interior  and  other 
officers  of  the  Department  of  the  Interior 
in  the  performance  of  discretionary 
functions  of  the  OCS  Lands  Act,  as 
amended  (43  U.S.C.  1331  et  seq.j. 
including  all  aspects  of  leasing, 
exploration,  development,  and 
protection  of  the  resources  of  the  OCS. 

The  General  Services  Administration 
concurred  with  the  reestablishment  of 
this  Board  on  December  12, 1984. 

Further  information  regarding  this 
reestablishment  may  be  obtained  from 
Michele  Tetley,  Executive  Secretary, 
OCS  Advisory  Board,  Office  of  Offshore 
Information  Services,  Minerals 
Management  Service,  Department  of  the 
Interior.  Washington,  DC.  20240,  202/ 
343-9314. 

Ddled:  December  20. 1984. 
fohn  B.  Rigg. 

Associate  Director,  Offshore  Minerals 

Mamigement. 

|FR  Doc.  85-110  Filed  1-1-85:  8:45  am) 

MLUNO  COOC  43ie-MR-M 
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Oevetopment  Opentlons  Coordination 
Document;  BelNortti  Petroleum 
Corporation 

AQENCV:  Minerals  Management  Service. 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 

Proposed  Development  Operations 

Coordination  Document  (DOCD) 

summary:  Notice  is  hereby  given  that 
BelNorth  Petroleum  Corporation  has 
submitted  a  DOCD  describing  the 
Bctivities  it  proposes  to  conduct  on 
Lease  OCS-G  4416,  Block  65.  East 
Cameron  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Cameron. 
Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  December  14. 1964. 
Comments  must  be  received  within  13 
days  of  the  date  of  this  Notice  or  IS 
diiys  after  the  Coastal  Management 
Section  receives  a  copy  of  the  DOCD 
from  the  Minerals  Management  Service. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  pubhc  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service.  3301  North 
Causeway  Blvd..  Room  147.  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday).  A  copy  of 
the  DOCD  and  the  accompanying 
Consistency  Certification  are  also 
available  for  public  review  at  the 
Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
L.ands  and  Natural  Resources  Building. 
625  North  4th  Street.  Baton  Rouge. 
Louisiana  (Office  Ftours:  8  a.m.  to  4:30 
p.m..  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans.  Post  Office  Box  44396.  Baton 
Rouge.  Louisiana  70806. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  J.  Tolbert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans.  Platform  and  Pipeline  Section: 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0876. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  $  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 


Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979.  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
S  250.34  of  Title  30  of  the  CFR. 

Dwted:  December  14. 1984. 
lohn  L.  Rankin, 

Re-fiional  Dirpctor.  Gulf  of  Mf:\ico  OCS 

Region. 

|FR  Doc.  B,V112  Filed  1-2-85:  8:45  am] 

BtUJNQ  COM  431(MIR-H 


Development  Operations  Coordination 
Document;  Ttte  Superior  Oil  Co. 

agency:  Minerals  Management  Service. 
Interior. 

action:  Notice  of  the  receipt  of  a 
Pioposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
The  Superior  Oil  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Uase  OCS  0253.  Block  149.  West 
Cameron  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Cameron. 
Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  December  20. 1984. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service.  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT. 
Michael  J.  Tolbert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production: 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 


Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
S  250.34  of  Title  30  of  the  CFR. 

Dated:  December  20. 1964. 

|ohn  L  Ranlun. 

Rugionol  Dirvctor,  Cvlf  of  Mexico  OCS 
Rpgicin. 

|FR  Doc.  ar>-111  Filed  1-2-S5:  8:45  am) 

BtLLINO  CODE  4310-MR-M 


Development  Operations  Coordination 
Document;  ARCO  Oil  and  Gas  Co. 

agency:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
ARCO  Oil  and  Gas  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  3496.  Block  206,  West 
Cameron  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Sabine  Pass. 
Texas. 

date:  The  subject  DOCD  was  deemed 
submitted  on  December  21. 1984. 

ADDRESSES:  A  copy  of  the.  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3;30 
p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Angle  Gobcrt;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans.  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0876. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
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affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
S  250.34  of  Title  30  of  the  CFR 

|ohn  L  Rankin. 

Rf-gional  Director,  CulfofMexii  o  OCS 

Region. 

December  21.  1984. 

[FR  Doc.  aS-llS  Filed  1-2-85;  8:45  «ni| 

MJJNe  COK  «3lO-«fMt 


Development  Operations  Coordination 
Document;  ARCO  Oil  and  Gas  Co. 

agency:  Minerals  Vlanagement  Service, 

Interior. 

ACnON:  Notice  of  the  Receipt  of  a 

Proposed  Development  Operations 

Coordination  Document  (E)OCD). 

summary:  Notice  is  hereby  gi\en  that 
ARCO  Oil  and  Gas  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCR-G  475&  Block  212,  West 
Cameron  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  S.ibine  Pass, 
Texas. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  December  18, 1984. 
ADOAESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Diret-tor.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service.  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Angie  Gobert;  Minerals 
Management  Service:  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans.  Platform  and  Pipeline  Section; 
Exploration/Development  Pl.ms  I'nit; 
Phone  (."ifMJ  838-0876. 
SUPPIXMENTARV  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  S«!rvi»  e  is 
considering  approval  of  the  DOCD  and 
that  is  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Vtinerals 
Mangement  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979.  (44  gp^3685).  Those  practices  and 


procedures  are  set  out  in  revised 
i  250.34  of  Title  30  of  the  CFR. 

|ohn  L  Rankin, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

December  1&  1984. 

[¥H  Doc.  85-116  Filed  1-2-85;  8:45  am| 
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procedures  are  set  out  in  revised  5>ectMir 
2.'t0.34  of  Title  30  of  the  CFR. 

Derember  21, 1984. 

|»hn  L.  Rankin. 

Rt^ional  Director.  Gulf  of  Mexico  OCS 

Rif,'ion. 

|FR  Doc.  85-114  Filed  1-2-85:  8:45  am] 
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Development  Operations  Coordination 
Document;  Gulf  ON  Exploration  and 
Production  Co. 

agency:  Minerals  Management  Service. 
Interior, 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  the 
Gulf  Oil  Exploration  and  Production 
Company  has  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS  0820,  Block  169. 
Ship  Shoal  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Morgan  Cit>. 
Louisiana. 

DATE:  The  subject  DOCD  was  duemed 
submitted  on  December  21, 1984. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd..  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Angie  Gobert;  Minerals 
Management  Service:  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans.  Platform  and  Pipeline  Section: 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0876. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parlies  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 


Development  Operations  Coordination 
Document;  ARCO  Oil  and  Gas  Co. 

agency:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
ARCO  Oil  and  Gas  Company  has 
submitted  a  DOCD  describing  the 
Ht:tivities  it  proposes  to  conduct  on 
Lease  OCS  0138,  Block  175,  Eugene 
Island  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Amelia, 
Ijjuisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  December  21, 1984. 

ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Orn^e  of  the  Regional  Director,  Gulf  of 
Muxico  OCS  Region.  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Angie  Gobert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Pl.ins,  Platform  and  Pipeline  Section; 
Exploration/Develpment  Plans  Unit; 
I'hone  (.504)  838-0876. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
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1979.  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
i  250.34  of  Title  30  of  the  CFR. 

Dated:  December  2a  19W. 
lohn  L  Rankin.  | 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc.  85-56  Filed  l-2-»:  8:45  am| 
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Development  Operations  Coordination 
Document;  Superior  Oil  Co. 

agency:  Minerals  Management  Service. 

Interior. 

action:  Notice  of  the  Receipt  of  a 

Proposed  Development  Operations 

Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
The  Superior  Oil  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  6071.  Block  494.  Brazos 
Area.  Offshore  Texas.  Proposed  plans 
for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Freeport.  T&xas. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  December  20. 1984. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service.  8301  North 
Causeway  Blvd..  Room  147.  Metairie. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT 
Michael  J.  Tolbert:  Minerals 
Management  Service:  Culf  of  Mexico 
OCS  Region:  Rules  and  Production: 
Plans.  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Ser\ice  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 


Dated:  December  2a  1984. 
|ohn  L.  Rankin. 

Regional  Director.  Culf  of  Mexico  OCS 

Region. 

[FR  Dor.  85-57  Filed  1-2-85;  8:45  am) 
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Gulf  of  Mexico  Outer  Continental 
Shelf;  Availability  of  Final  Regional 
Environmental  Impact  Statement 
Regarding  Proposed  Gulf  of  Mexico  Oil 
and  Gas  Lease  Sales  Nos.  94, 98,  and 
102 

Pursuant  to  section  102{2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  the  Minerals  Management  Service 
has  prepared  a  final  regional 
environmental  impact  statement  (EIS) 
relating  to  proposed  oil  and  gas  lease 
Sales  Nos.  94.  98.  and  102.  The  proposal 
involves  the  offering  of  all  unleased 
blocks  on  the  Outer  Continental  Shelf 
(OCS)  in  the  Gulf  of  Mexico. 

The  proposed  action  for  Sale  94  offers 
for  lease  all  unleased  blocks  within  the 
Eastern  Gulf  of  Mexico  with  the 
exception  of  the  following  deferred 
areas  (1.5  million  acres):  23  blocks  in  the 
Florida  Middle  Ground:  186  blocks 
containing  seagrass  beds;  and  99  blocks 
within  the  20m.  isobath  zone,  south  of 
26*N  latitude.  The  proposed  area  will 
consist  of  approximately  50.8  million 
acres  or  8.911  blocks.  The  proposed 
action  for  Sale  98  offers  for  lease  all 
unleased  blocks  within  the  Central  Gulf 
of  Mexico,  consisting  of  approximately 
32.9  million  acres  or  6.107  blocks.  The 
proposed  area  will  consist  of 
approximately  28.7  million  acres  or  5,173 
blocks.  The  proposed  action  for  Sale  102 
offers  for  lease  unleased  blocks  within 
the  Western  Gulf  of  Mexico  with  the 
exception  of  Blocks  A-398  and  A-375  in 
the  High  Island  Area.  East  Addition, 
South  Extension  (11.520  acres). 

Single  copies  of  the  final  regional  EIS 
can  be  obtained  from  the  Regional 
Director.  Gulf  of  Mexico  OCS  Region, 
Minerals  Management  Service,  P.O.  Box 
7944.  3301  N.  Causeway  Boulevard. 
Metairie,  Louisiana  70010. 

Copies  of  the  final  regional  EIS  will 
also  be  available  for  review  in  the 
following  public  libraries:  Austin  Public 
Library,  401  W.  9th  Street.  Austin.  TX: 
Rosenburg  Library,  2310  Sealy  Street 
Galveston.  TX:  Brazoria  County  Library. 
410  Brazosport  Blvd.,  Freeport.  TX; 
Texas  Southmost  College  Library,  80 
Fort  Brown  Street,  Brownsville,  TX; 
Louisiana  State  Library.  Louisiana  State 
University.  Baton  Rouge.  LA:  Calcasieu 
Parish  Library,  Downtown  Branch,  Lake 
Charles.  LA;  Mobile  Public  Library.  701 
Government  Street.  Mobile  AL:  St. 
Petersburg  Public  Library,  3745  North 


Avenue  North.  St.  Peterburg.  FU 
Northwest  Regional  Library  System.  25 
W.  Government  Street.  Panama  City.  FL: 
Houston  Public  Library,  500  McKinney 
Street.  Houston.  TX;  Dallas  Public 
Library,  1954  Commerce  Street  Dallas, 
TX;  LaRatama  Library.  505  Mesquite 
Street  Corpus  Christi.  TX;  New  Orleans 
Public  Library,  219  Loyola  Avenue.  New 
Orleans.  LA;  Lafayette  Public  Ubrary, 
301  W.  Congress  Street  Lafayette.  LA: 
Harrison  County  Library.  2l8t  Avenue  & 
Beach  Street,  Gulfport  MS;  Montgomery 
Public  Library,  445  S.  Lawrence  Street 
Montgomery.  AL;  West  Florida  Regional 
Library,  200  West  Gregory  Street 
Pensacola.  FL;  Leon  County  Public 
Library,  127  N.  Monroe  Street, 
Tallahassee,  FL:  Lee  County  Library. 
3355  Fowler  Street,  Fort  Myers,  FL: 
Tampa-Hillsborough  County  Public 
Library  System.  800  North  Ashely  Street 
Tampa,  FL;  Charlottee-Glades  Regional 
Library.  801  N.W.  Aaron  Street,  Port 
Chariotte.  FL 
loiin  B.  Rigg. 

Acting  Director,  Minerals  Management 
Service. 

Approved: 
Bruce  Blanchard, 

Director.  En  vironmental  Project  Review. 
ire  Doc.  85-26  Filed  1-2-85:  8:45  am] 
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National  Parle  Service 

Availabil'rty  of  Plan  of  Operations  and 
Environmental  Analysis,  Well  No.  1 
Production  Facilities;  American 
Petrofina  Co.  of  Texas,  State  Tract 
181,  Laguna  Madre,  Padre  Island 
National  Seashore,  TX 

Notice  is  hereby  given  in  accordance 
with  §  9.52(b)  of  Title  36  of  the  Code  of 
Federal  Regulations  that  the  National 
Park  Service  has  received  from 
American  Petrofina  Company  of  Texas  a 
Plan  of  Operations  for  the  purpose  of 
installation,  operation  and  maintenance 
of  production  facilities  for  Well  No.  1, 
located  within  State  Tract  181.  Laguna 
Madre,  Padre  Island  National  Seashore, 
Texas. 

The  Plan  of  Operations  and 
Environmental  Analysis  are  available 
for  public  review  and  comment  for  a 
period  of  30  days  from  the  publication 
date  of  this  notice  in  the  Office  of  the 
Superintendent  Padre  Island  National 
Seashore.  9405  South  Padre  Island 
Drive,  Corpus  Christi,  Texas  78418. 
Copies  of  the  document  are  available 
from  Padre  Island  National  Seashore 
and  will  be  sent  upon  request  to 
individuals  or  groups  at  a  charge  of 
S6.80  per  copy,  pursuant  to  the  Freedom 
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of  Information  Act.  The  document  is  68 
pages  in  length. 

Dated:  December  2S.  1984 
E  A.  HatMbrock. 

Acting  Regional  Direvtor.  Stiuth  k  #•»/  Region. 
|FR  Doc.  85-139  Filed  1-2-a'i;  8:45  am| 
MJJMQCOOf  431»-7»« 


George  Rogers  Clark  NatkHial 
Historical  Parlq  Notk:e  of  Revised 
Boundary  Map 

The  boundary  of  the  George  Rogers 
Clark  National  Historical  Park 
authorized  July  23. 1966,  80  Slat.  325. 16 


U.S.C.  291.  is  revised  to  inrlude  a  small 
parcel  of  land  (approximately  0.02  acre) 
being  donated  by  Eastern  National  Park 
and  Monument  Association  and  a  small 
parcel  comprising  the  Indiana  approach 
to  the  Lincoln  Memorial  Bridge  and  a 
portion  of  the  Wabash  River  floodwall 
(aggregating  approximately  117  acres). 
The  bridge  approach  and  floodwall  area 
is  part  of  the  original  Clark  Memorial 
development.  This  boundary  change  is 
made  pursuant  to  the  authority 
contained  in  the  act  of  |une  10. 1977.  91 
Stat.  211.  as  amended.  16  U.S.C.  460. 1- 
9(c).  The  parcels  are  included  on  map 
number  440/80.013  dated  June  2.S.  1984. 


Copies  of  the  revised  map  are  on  file 
and  available  for  inspection  at  the 
following  addresses: 
The  Director.  National  Park  St!r\ine,  U.S. 

Department  of  the  Interior. 

Washington.  DC.  20240 
Regional  Director.  Midwest  Region. 

National  Park  Service,  1709  )ackson 

Street.  Omaha.  Nebraska  68102 
Superintendent.  George  Rogers  Clark, 

National  Historical  Park.  401  South 

Second  Street,  Vincennes.  Indiana 

47591 

Dated:  )ul>  13.  1984. 
lanws  L.  Ryan. 

.4/  ting  Rugioiiat Director.  Midv^est  Rt>gioii 


UMI 
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Office  of  Surface  Mining  Reclamation 
and  Enf orcente  nt 

Determination  of  Valtd  Existing  Rigtits 
Within  ttie  Monongahela  National 
Forest,  WV 

iMlCNCV:  OfTice  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACTION:  Request  for  comments. 


summary:  The  Elkins-Kelly  Lands 
Company  (E-K  Lands)  is  seeking  a 

determination  that  surface  coal  mining 
operations  on  its  holdings  in  the 

Monongahela  National  Forest.  West 
Virginia,  are  not  prohibited  or  limited  by 

Section  522(e)  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 

(SMCRA  or  the  Act).  Specifically.  E-K 
Lands  has  requested  the  Director  of 


OSM  to  determine  that  it  has  "valid 
existing  rights"  (VER)  under  Section 
522(e),  07  that  mining  its  holdings  in  the 
Monongahela  National  Forest  would  be 
compatible  with  the  values  cited  in 
Section  522(e)(2)  of.SMCRA.  By  this 
announcement.  OSM  is  providing  public 
notice  of  E-K  Lands'  requests  and 
soliciting  public  comment  thereon. 

DATES:  Written  comments  may  be 
submitted  until  4:30  p.m.  on  February  4, 
1985. 


ADORESSE8:  Written  comments  should 
be  mailed  or  hand  deUvered  to: 
Administrative  Record.  Office  of  Surfiice 
Mining,  Room  5315. 1100  "L"  Street. 
NW.,  Washington.  D.C.  20240: 
Telephone  (202)  343-5866. 

FOR  FUftTHER  INFORMATION  CONTACT: 

Dyrel  Delaney.  Office  of  Surface  Mining. 
Branch  of  Regulatory  Programs.  Room 
222. 1951  Constitution  Avenue.  NW.. 
Washington.  D.C.  20240.  Telephone  (202) 
.143-5866. 

SUPPLEMENTARY  INFORMATION:  Section 
522(e)(2)  of  SMCRA  prohibits,  subject  to 
"valid  existing  rights"  (VER).  "surface 
coal  mining  operations"  on  "any  Federal 
lands  within  the  boundaries  of  any 
national  forest."  The  term  "valid 
fxisting  rights"  is  defined  in  30  CFR 
761.5  (48  FR  41349;  September  14. 1983). 

E-K  Lands  has  requested  thaf  OSM 
make  a  determination  that  it  possesses 
VER  for  its  mineral  holdings  underlying 
Federal  lands  in  the  Monongahela 
National  Forest  in  West  Virginia,  and. 
therfore,  that  E-K  Lands  is  not 
prohibited  or  limited  by  Section  522(e). 
E-K  Lands  has  supplied  OSM  with 
information  relevant  to  the  company's 
VER  request.  That  submission  and  all 
other  data  and  information  comprising 
the  administrative  record  on  the 
company's  request  are  available  for 
public  inspection  and  copying  during 
normal  business  hours  at  the  address 
shown  above. 

Section  522(e)(2)  provides  in  pertinent 
part  that  surface  coal  mining  operations 
may  be  permitted  on  Federal  lands 
within  the  boundaries  of  any  national 
forest  if  the  Secretary  finds  that  "there 
are  no  significant  recreational,  timber, 
economic  or  other  values  which  may  be 
incompatible"  with  such  operations.  The 
Secretary  also  must  find  that  the 
"surface  operations  and  impacts  are 
incident  to  an  underground  coal  mine." 
Accordingly,  the  company  has  also 
requested  that  OSM  determine  whether 
mining  of  these  mineral  holdings  would 
be  compatible  with  the  values  cited  in 
section  522(e)(2)  of  the  Act.  The  area  in 
which  E^K  Lands'  holdings  are  located 
has  been  studied  extensively  in  recent 
years.  These  studies  have  examined 
both  the  environmental  values  of  the 
area  generally  and  the  potential  impacts 
of  mining  in  particular.  Therefore,  OSM 
intends  to  base  its  analysis  on  at  least 
the  following  studies,  as  well  as  such 
other  data  and  information  as  the  public 
may  suggest  or  submit  to  the 
administrative  record: 


Yurich,  Steve  et  al.  Final  Environmental 
Impact  Statement  and  Sub- Unit  Plan. 
Upper  Shavers  Fork  Sub-Unit, 
Monongahela  National  Forest  (U.S. 
Department  of  Agriculture,  U.S.  Forest 
Service.  Eastern  Region:  July  1, 1980). 

Doggs.  Patrick  B.  et  al.  Shavers  Fork 
Petition  Evaluation  Document,  Final 
522  SMCRA  Evaluation  PE-3  (U.S. 
Department  of  the  Interior,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement;  April  1981). 

I  lanson.  Larry,  et  al.  Compatibility  of 
Coal  Mining  on  the  Elhins-Kelly 
Tract.  Upper  Shavers  Fork  Drainage, 
Monongahela  National  Forest, 
Randolph  County,  West  Virginia  (U.S. 
Department  of  Agriculture,  U.S.  Forest 
Service;  November  8, 1984). 

Santee  and  Turley.  Report  on  Mineral 
ownership  within  60,000  acres  in 
Randolph  and  Tucker  County,  West 
Virginia,  being  designated  as  the 
Upper  and  Lower  Shavers  Fork  in 
Monongahela  National  Forest 
(correspondence  to  Mr.  Marion 
Ferrgai  OSM  July  27. 1980). 

Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Mower  Lumber 
Company,  Determination  of  Valid 
Existing  Rights  for  Underground  Cool 
Mining,  Upper  Shavers  Fork  Sub-unit, 
Monongahela  National  Forest,  West 
Virginia  (U.S.  Department  of  the 
Interior,  45  FR  61798;  September  17. 
1980). 

OSM  invites  public  comment  or 
information  which  may  be  relevant  to 
the  evaluation  of  E-K  Lands'  requests, 
among  the  issues  on  which  OSM  seeks 
comment  are:  the  feasibility  of  mining 
any  of  the  coal  at  issue  by  underground 
mining  techniques;  the  accessibility  of 
any  of  the  coal  at  issue  by  means  other 
than  over  Forest  Service  lands;  the 
availability  of  any  marketable  minerals 
other  than  coal  (such  as  oil  and  gas)  on 
F.-K  Lands'  property  and  the 
approximate  location  and  quantities  of 
any  such  materials;  all  available 
information  on  coaling  mining 
operations  on  E-K  Lands'  mineral  estate 
since  1937  (including  the  dates  of  any 
such  operations  and  the  mining 
techniques);  and.  the  status  of  the  legal 
title  to  the  surface  estate  and  to  the 
mineral  estate. 

The  comment  period  will  remain  open 
until  4:30  p.m.  on  February  4. 1985. 
Following  the  close  of  the  comment 
period.  OSM  will  publish  a  final 
determination  which  will  take  into 
account  all  comments  and  information 
in  the  Administrative  Record. 


Dated:  December  27, 1984. 
Wesley  R.  Booker, 
Acting  Director. 
(FR  Doc.  85-61  Filed  1-2-85:  &4S  am] 

BtLUNO  4310-OMI 


INTERNATIONAL  TRADE 
COMMISSION 

I  Investigation  337-TA-199] 

Certain  Anodes  for  Cathodic 
Protection'and  Components  Thereof; 
Prehearing  Conference 

Notice  is  hereby  given  that  the 
prehearing  conference  in  this  matter  will 
commence  at  9KX)  a.m.  on  February  4, 
1985,  in  Hearing  Room  6311  at  the 
Interstate  Commerce  Commission 
Building  at  12th  Street  and  Constitution 
Avenue,  NW.,  Washington.  D.C,  and  the 
hearing  will  commence  immediately 
thereafter. 

The  Secretary  shall  publish  this  notice 
in  the  Federal  Register. 

Issued:  December  21. 1984. 
Janet  D.  Saxon, 

Adminiatrative  Law  fudge. 

[FR  Doa  85-127  Filed  1-2-85;  8:45  am) 

BILUNO  CODE  7020-02-M 


I  investigation  337-TA-196] 

Certain  Apparatus  for  Installing 
Electrical  Lines  and  Components 
Therefor;  Prehearing  Conference 

Notice  is  hereby  given  that  the 
prehearing  conference  in  this  proceeding 
scheduled  for  January  7, 1985,  and  the 
hearing  scheduled  to  commence 
immediately  thereafter  (49  FR  48393)  are 
cancelled. 

The  prehearing  conference  is 
rescheduled  to  commence  at  9:00  a.m.  on 
January  14. 1985,  in  Room  6311  at  the 
Interstate  Commerce  Commission 
Building  at  12th  Street  and  Constitution 
Avenue,  NW..  Washington,  D.C,  and  the 
hearing  will  commence  immediately 
thereafter.  , 

The  Secretary  shall  publish  this  notice 
in  the  Federal  Register. 

Issued:  December  21. 1984. 
Janet  D.  Saxon. 

Administrative  Law  fudge. 

[FR  Doc.  85-130  Filed  1-2-85:  8:45  am] 

BILUNG  CODE  702(Ma-M 
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UMI 


(Investigation  No.  337-TA-195I 

Ceffain  Cloisonne  Jewelry; 
Commission  Decision  Not  To  Review 
Initial  Determination  Terminating  a 
Respondent  on  the  Basis  of 
Complainant's  Motion  To  Terminate 

agency:  IntemdUoPdl  Trade 
Commission. 

action:  Termination  of  respondent  on 
the  basis  of  complainant's  motion  to 
terminate. 

SUMMANY:  The  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
terminatinR  respondent  Humber  Pacific 
in  the  above  captioned  investigation.  On 
October  23.  Id84,  complainant  Laurel 
Burch.  Inc.  filed  a  motion  (Motion  No. 
195-2)  requesting  the  termination  of 
respondent  Humber  Paific.  On 
November  9, 1984.  complainant  filed  a 
supplement  to  Motion  195-2  stating  that 
the  basis  for  the  requested  termination 
of  respondent  Humber  PaciHc  was  the 
absence  of  evidence  that  Humber 
Pacific  has  engaged  in  any  unfair  acts 
with  regard  to  the  products  at  issue  in 
the  investigation.The  administrative  law 
judge  issued  an  10  (Order  No.  6) 
granting  the  motion  for  termination  on 
November  27. 19a4 

FOR  FURTHER  INFORMATION  CONTACT: 
ludith  M.  Czako.  Esq..  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-523- 
0359. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  received  no  petitions  for 
review  of  the  ID.  No  comments  were 
received  from  Government  agencies. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  ( 19  use.  1337)  and  Commission 
rules  §5  210.51(a)  and  210.53(c)  (19  CFR 
210.51  and  210  53). 

Copies  of  the  ID  and  all  other 
nonconndential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  701  E 
Street  NW..  Washington.  DC  20436, 
telephone  202-523-0161. 
By  order  of  the  Commission. 

Issued:  December  26. 1984. 
Kennetli  R.  Mason. 
Secretary. 
jFR  Doc.  85-128  Filed  1-2-85;  8:45  am) 

MUJNGCOOC  7020-02-N 


|lnv«stigaiion  No.  337-TA-187) 

Certain  Glass  Construction  Blocks; 
Commission  Decision  Not  To  Review 
Initial  Determinations  Terminating  Five 
Respondents  on  the  Basis  of 
Settlement  Agreements 

agency:  Interna lional  Trade 
Commission. 

ACTION:  Termination  of  respondents  on 
the  basis  of  settlement  agreements. 

summary:  The  U.S.  International  Trade 
Commission  has  determined  not  to 
review  four  initial  determinations  (IDs) 
terminating  respondents  J  Week  GmbH 
A  Co..  Glasshaus.  Inc..  \Vester\\-ald  A.G.. 
Sholton  Associates,  and  Glass  Masonry. 
Inc..  in  the  above-captioned 
investigation.  On  .November  1.  1984. 
complainant  Pittsburg  Coming 
Corporation  and  the  above-named 
respondents  filed  joint  motions  (Motion 
Nos.  187-20-23)  to  terminate  these 
parties  as  respondents  in  the  above- 
captioned  investigation  based  upon 
settlement  agreements.  The 
administrative  law  judge  issued  four  IDs 
granting  the  motions  for  termination  on 
November  15. 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Brendd  A.  jdcoijs,  Fs'i ,  Oft  ^  e  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  telephone  523-1627. 

SUPPLEMENTARY  INFORMATION:  This 

action  is  t.ik.^n  urvJf^r  the  a athority  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  and  Commission  rule 
§  210.53  (19  CFR  210.53).  Notice  of  the  ID 
was  published  in  the  Federal  Register  of 
November  23. 1984  (49  FR  46207).  No 
petitions  for  review  of  the  IDs  v.-ere  filed 
nor  were  any  comments  received  from 
Government  agencies  or  the  public. 

Copies  of  the  IDs  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  701  E 
Street  NW..  Washington.  DC.  20436. 
telephone  202-523-0161. 

By  order  of  the  Commission. 

Issued:  Decenbt-r  26.  1984. 
Kenneth  R.  Mason. 
Secrt'tory. 
(FR  Doc.  85-132  Filed  1-2-as.  8:45  am) 

■LUNG  COOC  702O-O3-M 


(Investigation  No.  337-TA-1S7] 

Certain  Glass  Construction  Blocks; 
Commission  Decision  Not  To  Review 
Initial  Determination  Terminating 
Three  Respondents  on  the  Basis  of  a 
Settlement  Agreement 

AGENCY:  International  Trade 

Commission. 

ACTION:  Termination  of  respondents  on 
the  basis  of  settlement  agreement. 

summary:  The  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
terminating  respondents  Vereinigte 
Glasswerke  GmbH,  Euroglass  Glasrep 
Corporation,  and  Glas  und  Spiegel 
Manufactur  A.G.  Schalke  in  the  above- 
captioned  investigation.  On  November 
15. 1984,  complainant  Pittsburg  Coming 
Corporation  and  the  above-named 
respondents  filed  a  joint  motion  (Motion 
No.  187-24)  to  terminate  the  parties  as 
respondents  in  the  above-captioned 
investigation  based  upon  a  settlement 
agreement.  The  administrative  law 
judge  issued  an  ID  granting  the  motion 
for  termination  on  November  23, 1984. 

FOR  FURTHER  INFORMATION  CONTACT 
Brenda  A.  Jacobs.  F.sq..  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-523- 
1627. 

SUPPtfMENTARY  INFORMATION:  This 

action  is  taken  under  the  authority  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C  1337)  and  Commission  rule 
9  210.53  (19  CFR  210.53).  Notice  of  the  ID 
was  published  in  the  Federal  Register  of 
November  23. 1984  (49  FR  46207).  No 
petitions  for  review  of  the  ID  were  filed 
nor  were  any  comments  received  from 
Government  agencies  or  the  public. 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  701  E 
Street  NW.,  Washington,  DC.  20436. 
telephone  202-523-0161. 

By  order  of  the  Commission. 

issued:  [)eceml>er  26. 1984. 
Kenneth  R.  Mason. 
Secretary. 
[FR  Doc.  85-131  Filed  1-2-85;  8:45  am] 

BHXING  COOC  7inO-02-M 
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(InvMtlgation  No.  337-TA-187] 

Certain  GUws  Construction  Blocks; 
Commission  Decision  Not  To  Review 
Initial  Determination  Terminating 
Respondent  on  the  Basis  of  a  Motion 
To  Dismiss 

agency:  International  Trade 
Commission. 

ACTION:  Termination  of  respondent  on 
the  basis  of  a  motion  to  dismiss. 

summary:  The  U.S.  International  Trade 
Commission  has  determined  not  to 
review  as  initial  determination  (ID) 
terminating  respondent  Cleveland  Glass 
Block  Company  in  the  above-captioned 
investigation.  On  October  24. 1984, 
complainant  Pittsburg  Coming 
Corporation  filed  a  motion  (Motion  No. 
187-19)  to  dismiss  respondent  Cleveland 
Glass  Block  Company.  On  November  16. 
1984,  the  Administrative  Law  Judge 
issued  an  ID  (Order  No.  20)  terminating 
the  investigation  as  to  respondent 
Cleveland  Glass  Block  Co.  with 
prejudice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  A.  Jacobs,  Esq..  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  523-1627. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  taken  under  the  authority  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337]  and  Commission  rule 
§  210.53  (19  CFR  210.53).  No  petitions  for 
review  of  the  ID  were  filed  nor  were  any 
comments  received  from  Government 
agencies. 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington,  D.C.  20436. 
telephone  202-523-0161. 

By  order  of  the  Commission. 

Issued:  December  26. 1984. 
Kennetli  R.  Mason, 
Secretary. 
(FR  Doc.  85-125  Filed  1-2-85:  8:45  am) 

BILUNOCOOe  702O-O2-« 


llnvestigaUon  No.  337-TA-193] 

Certain  Rowing  Machines  and 
Components  Thereof;  Commission 
Decision  Not  to  Review  Initial 
Determinations  Terminating  Two 
Respondents  on  the  Basis  of 
Settlement  Agreements 

agency:  International  Trade 
Commission. 


ACTION:  Termination  of  two  respondents 
on  the  basis  of  setlement  agreements. 

summary:  The  U.S.  International  Trade 
Commission  has  determined  not  to 
review  two  initial  determinations  (IDs) 
terminatfng  respondents  Lotus 
International  Corporation  and  Fu  Luong 
Traffic  Parts  Co.  in  the  above-captioned 
investigation.  On  October  22, 1984, 
complainant  Precor  Incorporated  filed  a 
motion  requesting  the  termination  of 
respondent  Lotus  International 
Corporation  (Motion  No.  193-17)  on  the 
basis  of  a  settlement  agreement.  On 
October  25, 1984,  complainant  Precor 
filed  a  motion  requesting  the  termination 
of  respondent  Fu  Luong  Traffic  Parts  Co. 
(Motion  No.  193-18)  on  the  basis  of  a 
settlement  agreement.  The 
administrative  law  judge  on  November 
27. 1984,  issued  two  IDs  (Order  Nos.  13 
and  14)  granting  the  motions  for 
termination. 
FOR  FURTHER  INFORMATION  CONTACT 

Brenda  A.  Jacobs,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-523- 
1627. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  received  no  petitions  for 
review  of  the  IDs.  No  comments  were 
received  from  Government  agencies  or 
from  the  public. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  Commission 
rule  S  210.51  (19  CFR  210.51).  Notice  of 
both  IDs  was  published  in  the  Federal 
Register  of  December  3, 1964  (49  FR 
47340). 

Copies  of  the  IDs  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW..  Washington,  DC  20436. 
telephone  202-523-0161. 

By  order  of  the  Commission. 
Issued:  December  26, 1984. 
Kenneth  R.  Mason, 

Secretary. 

[FR  Doc.  85-126  Filed  1-2-85:  8:45  am) 

BtlXINQ  CODE  7020-0^4l 


(investigation  No.  337-TA-193] 

Certain  Rowing  Machines  and 
Components  Thereof;  Commission 
Decision  Not  To  Review  Initial 
Determinations  Terminating  Two 
Respondents  on  the  Basis  of 
Settlement  Agreements 

agency:  International  Trade 
Commission. 


ACTION:  Termination  of  two  respondents 
on  the  basis  of  settlement  agreements. 

summary:  The  U.S.  International  Trade 
Commission  has  determined  not  to 
review  two  initial  determinations  (IDs) 
terminating  respondents  MDI  Sanyco 
Automotive  U.S.A.,  Inc.  and  M.T.I. 
Corporation  in  the  above-captioned 
investigation.  On  October  15, 1984, 
complainant  Precor  Incorporated  filed 
two  motions  (Motions  Nos.  193-14  and 
193-15)  requesting  the  termination  of 
respondent  MDI  Sanyco  Automotive 
U.S.A.,  Inc.  and  respondent  M.T.I. 
Corporation  on  the  basis  of  a  settlement 
agreement.  The  administrative  law 
judge  issued  two  IDs  (Orders  Nos.  11 
and  12)  granting  the  motion  for 
termination  on  November  26. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  A.  Jacobs.  Esq..  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-523- 
1627. 

supplementary  information:  The 
Commission  received  a  petition  for 
review  of  one  ID  (Order  No.  11)  from  the 
Commission  investigative  attorney  but 
determined  that  review  was  not 
warranted.  No  comments  were  received 
from  Government  agencies  or  from  the 
public. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  Commission 
rule  S  210.51  (19  CFR  210.51).  Notice  of 
both  IDs  was  published  in  the  Federal 
Register  of  November  30. 1984  (49  FR 
47121). 

Copies  of  the  IDs  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  701  E 
Street  NW..  Washington,  DC  20436. 
telephone  202-523-0161. 

By  order  of  the  Commission. 

Issued:  December  26, 1984. 
Kennetli  R.  Mason, 
Secretary. 
(FR  Doc.  85-129  Filed  1-2^;  8:45  am) 

BtLUNO  CODE  7020-03-M 


[InvesHgation  No.  751-TA-10] 

Frozen  Concentrated  Orange  Juice 
From  Brazil 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 


■  The  record  is  defined  in  i  207.2(i|  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(i)). 
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Commission  determines,'  pursuant  to 
section  751(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C  1675(b)).  that  an  industry  in 
the  United  States  would  be  threatened 
with  material  injury  by  reason  of 
imports  of  frozen  concentrated  orange 
juice  (FCOI)  from  Brazil  if  the 
suspension  agreement  regarding  such 
merchandise  were  to  be  modified  or 
revoked. 

Background 

On  July  11. 1983,  the  Commission 
determined  that  an  industry  in  the 
United  States  was  threatened  with 
material  injury  by  reason  of  imports  of 
FCOJ  which  had  been  found  by  the 
Department  of  Commerce  to  be 
subsidized  by  the  Government  of  Brazil 
(48  FR  3415a  July  27, 1983).'  As  a  result 
of  this  determination  the  suspension 
agreement  signed  by  Commerce  and  the 
Government  of  Brazil  on  February  24, 
1983,*  under  which  Brazil  agreed  to 
offset  completely  the  amount  of  the  net 
subsidy  determined  by  Commerce  to 
exist  with  respect  to  FCOJ.  remained  in 
effect. 

On  May  31. 1984.  the  Commission 
received  a  request,  filed  pursuant  to 
section  731(b)  of  the  Tariff  Act  of  193a 
to  review  its  affirmative  injury 
determination  in  light  of  changed 
circumstances.  The  request  was  filed  on 
behalf  of  three  Brazilian  producers  and 
exporters  of  FCOJ.*  who  alleged  that  the 
major  freeze  in  Florida  in  December 
1983  and  the  subsequent  decline  in  the 
1983/84  Florida  crop,  as  well  as  the 
surge  in  demand  for  Brazilian  juice  in 
light  of  lower-than-projected  Brazilian 
production  in  1983/84.  are  sufTicient 
factors  to  warrant  a  review.* 

The  Commission  requested  comments 
from  the  public  regarding  the  proposed 
institution  of  a  review  investigation  in  a 
notice  published  in  the  Federal  Register 
on  June  20. 1984  (49  FR  25319).  The  only 
comments  received  were  those  from 
Florida  Citrus  Mutual  (Mutual),  the 
original  petitioner,  in  opposition  to  the 
request. 


I 


*  Chainwoman  Stem  and  Vice  CbainDan  Liefaeln 
dissenting. 

'  Frozen  Concentrated  Orange  fuice  frum  Brazil. 
Determination  of  the  Commission  in  InvesdgoOoit 
;Vo.  TOl-TA-lM  (Final)  Under  the  Tariff  Act  of  ISX. 
Together  with  the  Information  Obtained  ia  the 
Investiftation.  L'SITC  Publication  1406.  |uly  1083. 

«  M  FR  sam  March  2.  1983. 

'  These  producers  and  exporlers  are  Sacactlrico 
Ciilriile.  SA;  Citrosuco  Paulisla.  SA:  and  Cargill 
Induatne*.  Uda. 

*  "Petition  for  a  Changed  Circumalances  Review 
Under  Section  751(b|  of  the  Tariff  .Act  of  19.W  of  the 
Commission's  Final  AfTirmative  Threat 
Determination  in  lnvesti|(alioii  No.  701-TA-184 
IFromt  Concentrated  Omnne  |uice  Ptam  Brazii).' 
May  31.  1964. 


Mutual  argued  that  the  changed 
circumstances  alleged  by  the  Brazilian 
firms  were  insufficient  to  warrant  a 
review,  contending  that  the  long-term 
trend  in  production  and  exportation  of 
FCOJ  from  Biazil  is  unafr>;cted  by  any 
temporary  fluctuations  in  Brazilian 
supplies,  and  that  the  December  1983 
Florida  freeze  created  a  "near-term" 
shortage  which  does  not  amount  to  a 
"changed  circumstance"  within  the 
meaning  of  section  751.' 

On  the  basis  of  the  request  for  review 
and  the  comments  filed  concerning  the 
request,  the  Commission  instituted 
investigation  No.  751-TA-lO  on  August 
21. 1984.*  Notice  of  the  institution  of  the 
Commissions  investigation  and  of  the 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notice  in  the  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Washington.  DC.  and  by  publishing  the 
notice  in  the  Federal  Regi&ter  on  August 
29, 1984  (49  FR  34312).  The  hearing  was 
held  in  Washington.  DC.  on  November  5. 
1984,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its  report 
on  this  investigation  to  the  Secretary  of 
Commerce  on  December  21. 1984.  A 
public  version  of  the  Commission's 
report.  Frozen  Concentrated  Orange 
Juice  from  Brazil  (investigation  No.  751- 
TA-ia  USrrC  Publication  1623. 
December  1984).  contains  the  views  of 
the  Commission  and  information 
developed  during  the  investigation. 

By  order  of  the  Commission. 

Issued:  December  21.  19M. 
Kenneth  R.  Masoo, 
Secretary. 

(FR  Doc.  B5-124  Filed  1-2-85;  8:45  am) 
MUJNOcooc  m^^a-m 


INTERSTATE  COMMERCE 
COMMISSION 

(Finance  Docket  No.  30577] 

Burlington  Northern  Railroad  Co.; 
Trackage  Rights  Exemption;  Soo  Un« 
Railroad  Co. 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Notice  of  E.xemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C.  11343 
an  acquisition  of  trackage  rights 


permitting  Burlington  Northern  Railroad 
Company  to  operate  over  36.48  miles  of 
line  of  the  Soo  Line  Railroad  Company 
between  Erskine  and  Thief  River  Falls, 
MN,  subject  to  standard  employee 
protective  conditions. 
DATES:  This  exemption  is  effective  on 
February  1. 1985.  Petitions  to  stay  must 
be  filed  by  January  14, 1985.  Petitions  for 
reconsiderations  must  be  filed  by 
January  22, 1985. 

AOORESSCS:  Send  pleadings  referring  to 
Finance  Docket  No.  30577  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

(2)  Petitioner's  Representative:  Douglas 
J.  Babb.  3800  Continental  Plaza,  777 
Main  Street.  Fort  Worth.  TX  76102. 

FOR  RMTTMER  INFORMATION  CONTACT 
Louis  E.  Gitomer.  (202)  275-7245. 
SUPPLQKCNTARV  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy,  write  to  T.S.  InfoSystems.  Inc., 
Room  2227,  Interstate  Commerce 
Commission,  Washington,  DC  20423.  or 
call  28U-4357  (DC  Metropolitan  area)  or 
toll  free  (800)  424-5403. 

Decided  December  21. 1964. 

By  the  Commission,  Chairman  Taylor.  Vice 
Chairman  Andre,  Commissioners  Sterrett, 
Cradison,  Simmon*,  Lamk>oley,  and  Strenio. 

lames  H.  Bayna, 

Secretary. 

|FR  Doc.  B5-78  Filed  01-02-85:  8:45  am) 

MLUNG  COOC  IBM  81  H 

(Docfcet  No.  AB-1S;  Sut>-«5X) 

The  Chesapeake  and  Ohio  Railway  Co. 
AbafKkHwnent  In  Seneca  County,  OH; 
Corrected  Notice  of  Exemption* 

The  Chesapeake  and  Ohio  Railway 
Company  (C&O)  filed  a  notice  of 
exemption  under  49  CFR  Part  1152, 
Subpart  F — Exempt  Abandonments. 
C&O's  abandonment  involves  two 
portions  of  its  line  of  railroad  at  or  near 
Fostoria,  OH,  between  Stations  1784^-05 
and  1798-(-14,  a  distance  of 
approximately  0.27  miles  and  between 
Stations  1876  +  67  and  1895-»-65,  a 
distance  of  approximately  0.36  miles,  all 
in  Seneca  County,  OH. 

C&O  has  certified  (1)  that  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years  and  that  no  overhead 
traffic  moves  over  the  line,  and  (2)  that 
no  formal  complaint,  filed  by  a  user  of 
rail  service  on  the  line,  or  by  a  state  or 
local  governmental  entity  acting  on 


'  "Statement  of  Florida  Citrus  Mutual  in 
Opposition  to  the  Initiation  of  a  "Changed 
Circumstances  Review."  |uty  30. 1984. 

*  Cooimissioners  Eckes  and  Lodwick  diaaenling. 


'  The  Notice  of  Exemption  served  November  20, 
1984  |49  FR  45817.  Novemt>er  20. 1984|  incorrectly 
described  valuation  station  1798-t-14  as  179-*- 14. 
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behalf  of  such  user,  regarding  cessation 
of  service  over  ihe  line,  either  is  pending 
with  the  Commission  or  has  been 
decided  in  favor  of  a  complainant  within 
the  2-year  period  preceding  this  notice. 
The  Public  Service  Commission  (or 
equivalent  agency)  in  Ohio  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  niing  of  this  notice.  See 
Exemption  of  Out  of  Service  Rail  Lines. 
366 1.CC  685  (1963). 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  will  be  protected 
pursuant  to  Oregon  Short  LineH  Qk— 
Abandonment— Coshen.  366l.CC  91 
(1979). 

The  exemption  will  be  effective  on 
December  20, 1984  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  the  effective  date  of  the  exemption 
must  be  filed  by  November  29. 1984. 
petitions  for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  Decembr  10, 
1984.  with:  i  i 

OfTice  of  the  Secretary,  Case  Control 

Branch,  Interstate  Commerce 

Commission.  Washington.  DC  20403. 

A  copy  of  any  petition  filed  with  the 
Comntission  must  be  sent  to  C&O's 
representatives: 
Rene  ).  Cunning,  100  North  Charles 

Street,  Suite  2204,  Baltimore.  MD 

21201 
or 
Peter  J.  Shudtz.  P.O.  Box  6419. 

Cleveland.  OH  44101. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the  use 
of  the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  November  9, 1984. 

By  the  Commission.  Heber  P.  Hardy. 
Director.  Office  of  Proceedings. 
lames  H.  Bayne.  | 

Secrvtary. 
\V9.  Doc.  85-80  Filed  1-2-fS,  8:45  am) 

BHJJNO  COOC  r035-«1-ll 


(FInanc*  DoclMt  Na  305M] 


Chicago  and  North  Western 
Transportation  Co,;  Exemption  From 
49  U,S.C.  1 1343;  Baltimore  and  Ohio 
Ctiicago  Terminal  Railroad  Co^ 
Trackage  Rights  Exemption;  Soo  Line 
Railroad  Co.,  Trackage  Rights 
Exemptkm 

AQENCV:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  Exeifiption. 


summary:  The  Interstate  Commerce 
Commission  exempts  from  the 
requirement  of  prior  approval  under  49 
U.S.C.  11343  the  acquisition  by  Chicago 
and  North  Western  Transportation 
Company  of  approximately  three  miles 
of  track  and  land  and  yard  tracks  owned 
by  Baltimore  and  Ohio  Chicago 
Tenninal  Railroad  Company  (BOCT),  in 
Chicago,  IL,  and  from  49  U.S.C.  11343  the 
acquisition  by  BOCT  and  Soo  Line 
Railroad  Company  of  trackage  rights 
over  the  line,  subject  to  labor  protection. 
DATES:  This  decision  is  effective  on 
December  28. 1964.  Petitions  to  reopen 
must  be  Hied  by  January  23, 1985. 
AOORESSCS:  Sent  petitions  referring  to 
Finance  Docket  No.  30594  to: 

(1)  Office  of  the  Secretary,  Case 
Control  Branch.  Interstate  commerce 
Commission.  Washington,  DC  20423. 

(2)  Petitioner's  Representatives: 

Ann  E.  Keating,  1  North  Western  Center, 

Chicago.  IL  60606 
Peter  J.  Shuditz.  P.O.  Box  6419. 

Cleveland.  OH  44101 
Fern  B.  Albers,  Soo  Line  Building.  P.O. 

Box  530.  Minneapolis.  MN  5544a 
FOR  FURTHER  INFORMATION  CONTACT 
I,ouis  E.  Gitomer,  (202)  275-7245. 
SUPPIEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems.  Inc..  Room  2227,  Interstate 
Commerce  Commission.  Washington. 
DC  20423.  or  call  289^357  (DC 
Metropolitan  area)  or  toll  free  (800  424- 
5403). 

Decided:  December  26. 1984. 

Cy  the  Commission.  Chairman  Taylor.  Vice 
Chairman  Andre,  Commissioners  Sterrett, 
Gradison.  Simmons,  l^imboley  and  Strenio. 
Commissioner  Gradison  concurred  witii  a 
separate  expression.  Commissioner  Sterrett 
dissented  in  part  with  a  separate  expression. 
fames  H.  Bayne, 
Siecretary. 
I FR  Doc.  65-77  Filed  1-2-85:  8:45  am) 

BILLING  CODE  703$-01-M 

(Finance  Docket  Na  30573] 

Chicago  Short  Une  Railway  Co.; 
Exemption;  AcquisitkNi  and  Operation 

agency:  Interstate  Commerce 

Commission, 

action:  Notice  of  Exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  from  the 
requirements  of  prior  approval  under  49 
U.S.C.  10901  the  acquisition  and 
operation  by  Chicago  Short  Line 
Railway  Company  (CSL)  of  certain 
trackage  formerly  owned  by  the 
Chicago,  Rock  Island,  and  Pacific 


Railroad  Company  (CRIP)  in  the 

Chicago  Switching  District. 

DATES:  This  exemption  is  effective  on 

February  4, 1965.  Petitions  for 

reconsideration  must  be  filed  by  January 

23. 1985.  Petitions  for  stay  must  be  Hied 

by  January  14. 1985. 

ADDRESSES:  Send  petitions  referring  to 

Finance  Docket  No.  30573  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Petitioner's  representative:  D.  Kevin 
Blair,  55  West  Monroe  Street,  Suite 
1500.  Chicago,  IL  60603. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer,  (202)  275-7245. 
SUPFLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems.  Inc.  Room  2227.  Interstate 
Commerce  Commission.  Washington. 
DC  20423.  or  call  289-4357  (DC 
Metropolitan  area)  or  toll  free  (800)  424- 
5403. 

Decided:  December  23, 1964. 

By  the  Commission.  Chairman  Taylor,  Vice 
Chairman  Andre,  Commissioners  Sterrett. 
Gradison.  Simmons.  L.amt>oley.  and  Strenio. 
Commissioner  Lamt>oley  concurred  with  a 
separate  expression, 
fames  H.  Bayne. 
St^cretary. 
(FR  Doc.  8&-76  Piled  l-2-«5;  8:45  am) 

BlUJNe  OOK  TSW-SVM 


(Finance  Docket  Na  30SS7J 

Delaware  Otsego  Corp*;  Securities 
Exemption; 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  Exemption. 

SUMMARY:  The  Interstate  Commerce 
Commission  exempts  from  the 
requirements  of  prior  approval  under  49 
U.S.C.  11301  and  11348  the  issuance  of 
13.951  shares  of  stock,  par  value  $1.25 
per  share. 

DATES:  This  exemption  is  effective  on 
January  3. 1985.  Petitions  for  reopening 
must  be  filed  by  January  23. 1985. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  30587  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423 

(2)  Petitioner's  representative:  Lester  A. 
Sittler,  Delaware  Otsego  Corporation, 
One  Railroad  Avenue.  Cooperstown. 
NW  13326. 

FOR  FURTHER  INFORMATION  CONTACT 
Louis  E.  Gitomer.  (202)  275-7245. 
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SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to  T.S. 
InfoSystems.  Inc..  Room  2227.  Interstate 
Commerce  Commission.  Washington. 
DC  20423.  or  call  289-«357  (DC 
Metropolitan  area)  or  toll  free  |8nn)  424- 

Decided:  Decenib.-r  17, 19;« 

By  the  Commission,  Chdirmdn  Tnyior,  Vice 
Chainnan  Andre,  Commissionfrs  Sterrclt. 
Cradison,  Simmons.  Lamholcy.  .intl  Sirenio. 

|ain«s  H.  Bayiw. 

Secrvtary . 

|FR  Doc  85-79  Filed  1-2-iM;  a:4.5  am| 

■LUNG  cow  703S-01-« 


IFinanc*  Oocliat  Na  30439) 

Gulf  A  Mississippi  Railroad  Corp. 
Purchase  (Portion);  Exemption;  Illinois 
Central  Gulf  Railroad  Co. 

AGENCY:  Interstate  Commene 
Commission. 

action:  Notice  of  Exemption. 

SiJMMARV:  The  Interstate  Commerce 
Commission  exempts  the  purchase  by 
Gulf  &  Mississippi  Railroad  Corporation 
of  713  miles  of  track  known  as  the  East 
Mississippi  Lines  from  Illinois  Central 
Gulf  Railroad  Corporation  from  the 
requirements  of  49  U.S.C.  10901 

DATES:  This  exemption  is  eflu  live  on 
February  4,  1985.  Petitions  for 
reconsideration  must  be  filed  by  January 
23. 19K5.  Petitions  for  stay  must  be  filed 
by  January  14, 1985. 

ADDRESSES:  Send  pl^.-iding  n-ferrmg  to 
Fin.ince  Docket  No.  31)439  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch.  Interstate  Commerce 
Commission,  Washington.  DC  20423 

(?)  Petitioner's  representative:  B»'tty  Jo 
Christian.  Stepfoe  &  Johnson 
Chartered.  12.tO  Connecticut  .Axenue. 
NW.  Washington,  DC  200;W 

FOR  FURTHER  INFORMATION  CONTACT: 

louis  E.  Gitomer.  (202)  27.'>-724.t 

SUPPtEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  decision  write  to  T.S. 
InfoSystems.  Inc..  Interstate  Commerce 
Commission,  Room  2227.  Washington, 
UC  20423.  or  call  28*»-^357  (DC 
Metropolitan  area)  or  toll  free  (HOD)  424- 
5403. 

Decided:  December  13.  1984. 

By  the  Commission.  Chairm.in  rayli)r.  Vice 
Chairman  Andre.  Cummissioners  Sterrell. 
Gradison.  Simmons.  Lamboley,  und  Strenio. 


Commissioner  Lamboley  dissented  with  a 

separate  expression. 

lames  H.  Bayoe, 

Secretary 

[FR  Doc.  85-75  Filed  1-2-85;  8:45  am] 

■NXMOCOOC  703S-01-M 

DEPARTMENT  OF  JUSTICE 

Information  Collection(s)  Under 
Review  by  0MB 

December  28, 1984. 

The  Office  of  Management  and  Budget 
(OMD)  has  been  sent  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  The  list  has  all  entries 
grouped  into  new  forms,  revisions,  or 
extensions.  Each  entry  contains  the 
following  information: 

(1)  The  name  and  telephone  number  of 
the  Agency  Clearance  Officer  (from 
whom  a  copy  of  the  form  and  supporting 
documents  is  available); 

(2)  The  office  of  the  agency  issuing  the 
form; 

(3)  The  title  of  the  form; 

(4)  The  agency  form  number,  if 
applicable; 

(5)  I  low  often  the  form  must  be  filled 
out; 

(6)  Who  will  be  required  or  asked  to 
report: 

(7)  An  estimate  of  the  number  of 
responses: 

(8)  An  estimate  of  the  total  number  of 
hours  needed  to  fill  out  the  form; 

(9)  An  indication  of  whether  section 
3504(h)  of  Pub.  L  96-511  applies;  and. 

(10)  The  name  and  telephone  number 
of  the  person  or  office  responsible  for 
the  OMB  review. 

Copies  of  the  proposed  form(s)  and 
the  supporting  documentation  may  be 
obtained  from  the  Agency  Clearan(;e 
Officer  whose  name  and  telephone 
number  appear  under  the  agency  name. 
Comments  and  questions  regarding  the 
items  contained  In  this  list  should  be 
diret;ted  to  the  reviewer  listed  at  the  end 
of  each  entry  and  to  the  Agency 
Clearance  Officer.  If  you  anticipate 
commenting  on  a  form  but  find  that  time 
to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  reviewer  and  the 
Agency  Clearance  Officer  of  your  intent 
as  early  as  possible. 
Department  of  Justice  Agency  Clearance 

Officer:  Larry  E.  Miesse.  202/633-4312. 

New  Collection 

(1)  Larry  E.  Miesse,  202/633-4312 

(2)  Bureau  of  Justice  Assistance, 
Department  of  Justice 


(3)  Crimianl  Justice  Block  Grants 

(4)  None 

(5)  Annually 

(6)  State  and  local  governments. 
Information  will  be  collected  to  comply 
with  the  requirements  of  the  Justice 
Assistance  Act  that  states  and  local 
recipients  of  block  grant  funds  submit 
performance  reports.  Information  will  be 
used  by  the  Bureau  of  Justice  Assistance 
as  part  of  its  report  to  the  President  and 
the  Congress  as  also  required  by  the 
Act. 

(7)  600  respondents 

(8)  600  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder— 395-4814 

(1)  Larry  E.  Miesse.  202/633-4313 

(2)  Civil  Rights  Division,  Department 
of  Justice 

(3)  Procedures  for  the  Adminislratii 
of  Section  5  of  the  Voting  Rights  Act  of 
1985,  Proposed  Revision  of  Procedures 

(4)  None 

(5)  On  occasion 

(6)  State  and  local  governments. 
Jurisdictions  under  the  Voting  Rights 
Act  are  required  to  obtain  prc^clearance 
from  the  Attorney  General  before 
instituting  changes  affecting  voting. 
They  must  convince  the  Attorney 
General  that  changes  are  not  racially 
discriminatory.  These  procesures 
facilitate  the  provision  of  information 
that  will  enable  the  Attorney  General  to 
make  the  required  determination. 

(7)  1,200  respondents 

(8)  30,000  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder— 395-4814 
Lairy  E.  Miesse, 

A}>eiu  y  Clearance  Officer.  Department  of 

justice. 

|FR  Doc.  85-73  Filed  1-2-85:  8:45  am] 

WLUMO  COOC  4410-«t-ll 


Proposed  Consent  Decree  in  Clean 
Water  Act  Enforcement  Action;  Alto- 
Tronics  Corp. 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7.  notice  is  hereby     . 
given  that  a  proposed  consent  decree  in 
United  States  v.  Alto-Tronics 
Corporction.  Civil  Action  No.  84-4073-G 
(D.Mass.)  has  been  lodged  with  the 
United  Slates  District  Court  for  the 
District  of  Massachusetts.  The  consent 
decree  requires  the  defendant  to  install 
pollution  control  equipment  and  comply 
with  federal  and  local  pretreatment 
requirements  under  the  Clean  Water 
Act.  33  use.  1317  and  to  pay  penalties 
of  $75,000  to  the  United  States  and 
$50,000  to  the  Commonwealth  of 
Massachusetts  for  past  violations.  The 
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decree  also  provides  for  stipulated 
penalties  for  any  future  violations  of  the 
terms  and  conditions  of  the  decree. 

The  consent  decree  may  be  examined 
at:  (1)  The  ofTice  of  the  United  States 
Attorney,  District  of  Massachusetts.  J.W. 
McCormack  Post  Office  and  Courthouse. 
Boston.  Massachusetts  02109:  (2)  the 
OfHce  of  Regional  Counsel.  U.S. 
Environmental  Protection  Agency. 
Region  1,  John  F.  Kennedy  Federal 
Building.  Boston.  Massachusetts  92203: 
and  (3)  the  Environmental  Enforcement 
Section,  Land  and  Natural  Resources 
Division.  United  States  Department  of 
Justice.  Room  1515  Main  Justice 
Building,  10th  Street  and  Pennsylvania 
Avenue.  NW..  Washington,  D.C  20530. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail  at 
the  environmental  enforcement  section 
at  a  cost  of  $1.90  per  copy  ($0.10  per 
page  reproduction  charge).  In  requesting 
a  copy,  please  refer  to  United  States  v. 
AJto-Tronics  Corp..  D.J.  #90-5-1-1-2200. 

The  Department  of  Justice  will  receive 
comments  concerning  the  decree  for 
thirty  (30)  days  from  publication  of  this 
Notice.  Comments  should  be  addressed 
to  the  Assistant  Attoreny  General,  Land 
and  Natural  Resources  Division. 
Department  of  Justice.  Washington.  D.C. 
20530  and  should  reference  United 
States  V.  AJto-Tronics  Corp..  D.j.  #9t)-5- 
l-l-220a 
F.  Henry  Habichl  II.  I  | 

Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 
|FR  Doc.  8S-10B  Filed  1-2-85;  8:45  am| 
MUMS  OOM  Mts-ei-a 


Antitnist  Division 


Proposed  Consent  Judgments;  Alcan 
Aluminum  Ltd.,  et  ai. 

Pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act,  15  U.S.C.  16  (a)  and 
(b).  the  United  States  publishes  below 
two  comments  it  received  from 
Aluminum  Company  of  America  and 
Reynolds  Metals  Company  concerning  a 
proposed  consent  judgment  in  United 
States  V.  Alcan  Aluminum  Limited,  et 
ai.  Civil  No.  C-«4-102a-UA.  United 
States  District  Court  for  the  Western 
District  of  Kentucky.  Alto  published 
below  is  the  response  of  the  United 
States  to  those  comments. 
loseph  H.  Widmar. 
Director  of  Operations.  Antitrust  Division 

Note, — Attachments  A  and  B.  coruisling  of 
newspaper  articles  from  the  Wall  Street 
foumal.  were  filed  as  a  part  of  the  original 
document 


U.S.  District  Court,  Western  District  of 
Kentucky,  Louisville  Division 

ICivil  Action  No.  C-84-1208-L-B) 

Comments  of  Aluminum  Company  of 
America  in  Opposition  to  Section  fV(BI6 
of  the  Proposed  Final  Judgment 

United  Slates  of  America.  Plaintiff,  v. 
Alcan  Aluminum  Limited,  Alcan  Aluminum 
Corporation,  and  Atlantic  Richfield 
Company.  Defendants. 

Aluminum  Company  of  America 
("Alcoa"),  pursuant  to  the  Antitrust 
Procedures  and  Penalties  Act  (15  U.S.C. 
S  16(b-h)).  respectfully  submits  these 
written  comments  in  opposition  to 
Section  (V(B)6  of  the  proposed  Final 
Jud(>ment  ("Judgment"  or  "Decree").  The 
ludgment  purports  to  allow  the 
defendants  Alcan  Aluminum  Limited 
and  Alcan  Aluminum  Corporation 
("Alcan")  to  acquire  only  up  to  a  40 
percent  interest  in  the  Logan  County, 
Kentucky,  roiling  mill  ("Logan  County 
plant"  or  "Logan  County")  now  owned 
by  the  defendant  Atlantic  Richfield 
Company  ("Arco");  however.  Section 
IV(B)6  permits  Alcan  to  avoid  the  40 
percent  limitation  by  providing  that 
"(ejach  party  to  the  joint  venture  may 
utilize  any  unused  portion  of  the  other 
party's  capacity  by  assuming  the 
variable  cost,  but  not  the  fixd  cost, 
attributable  to  the  added  production." 

Alco  is  greatly  concerned  about  that 
provision  for  three  principal  reasons: 
first,  it  is  inconsistent  with  the 
remainder  of  the  Judgment  and.  if 
adopted,  would  frustrate  the  remedial 
goals  the  Department  is  seeking  to 
achieve;  second,  it  serves  no  necessary 
or  useful  procompetitive  or  economic 
purpose;  and;  third,  it  would  permit 
Alcan  to  benefit  from  its  attempted 
anticompetitive  acquisition  of  the  entire 
Logan  County  plant  by  giving  it  access 
to  unused  capacity  on  a  reduced  cost 
basis.  For  these  reasons.  Section  IV(B)6 
is  contrary  to  the  public  interest  and 
should  be  deleted  from  the  Judgment. 

Discussion 

It  is  clear  from  the  Complaint  and 
Competitive  Impact  Statement  (CIS)  that 
the  Department  has  determined  that 
Alcan's  acquisition  of  Arco's  Logan 
County  plant  would  substantially  lessen 
competition  in  the  aluminum  can  stock 
market,  in  violation  of  Section  7  of  the 
Clayton  Act  (15  U.S.G.  {  18).  As  stated 
in  the  Competitive  Impact  Statement, 
the  "market  for  aluminum  can  body 
stock  is  highly  concentrated,"  with  a 
Herfindahl-Hirshman  Index  ("HHI")  of 
"approximately  2.300  in  1983"  (CIS  at  6); 
the  "Logan  County  plant  was 
specifically  designed  to  produce  can 
stock"  and  has  capacity  to  produce  can 


body  stock  equal  to  "14.4  percent  of 
total  1983  shipments"  [id.]:  and 
"(b)arriers  to  entry  into  the  manufacture 
of  can  body  stock  are  high"  [id.  at  7). 
Because  "Arco  represents  a  significant 
new  entrant,  with  a  state-of-the-art 
rolling  mill  into  a  highly  concentrated 
industry"  and  because  of  high  entry 
barriers,  the  lack  of  effective  substitutes, 
and  other  factors,  the  Department 
concluded  that  Alcan's  acquisition  of 
Arco's  entire  Logan  County  plant  would 
be  unlawful  [id.:  Complaint  ^|  18-25). 

The  Department  has  undertaken  to 
mitigate  the  perceived  anticompetitive 
effects  by  framing  a  decree  that  would 
allow  Alcan  access  to  only  40  percent  of 
the  Logan  County  capacity.  The  stated 
objective  of  the  Decree  is  to  require  that 
Arco  retain  sufficient  capacity  at  Logan 
County  so  that  it  (or  its  successor) 
would  be  preserved  "as  a  significant 
independent  entrant  into  the  buisness  of 
manufacturing  aluminum  can  body 
stock"  (CIS  at  8). 

A.  Section  IV(B)6  Could  Thwart  the 
Decree's  Key  Objective  of  Restricting 
Alcan  to  40  Percent  of  Logan  County 
Capacity,  and.  Therefore.  May  Permit 
the  Substantial  Anticompetitive  Effects 
Identified  in  the  Complaint  and 
Competitive  Impact  Statement. 

The  Competitive  Impact  Statement 
makes  clear  that  in  order  to  "carry  out 
(the  Decree's)  objective  of  preserving 
Arco.  or  the  successor  to  its  interest  in 
the  Logan  County  plant,  as  a  significant 
factor  in  the  aluminum  can  body  stock 
market"  (CIS  at  9),  Alcan's  ownership  in 
Logan  County  will  be  limited  to  40 
percent  and  it  will  be  allowed  to  use 
only  40  percent  of  Logan  County's 
capacity.  As  spelled  out  in  the 
Competitive  Impact  Statement. 

Alcan  is  prohibited  from  acquiring  more 
than  a  40  percent  ownership  interest  in  the 
Logan  County  plant  except  to  the  extent  it 
funds  more  than  40  percent  of  a  future  capital 
improvement  in  which"  Arco  or  its  successor 
declines  to  participate  fully.  Tfte  decree  gives 
eacfi  party  to  the  joint  venture  the  right  to 
use  the  capacity  of  the  Logan  County  plant  in 
proportion  to  its  on'nership  interest. 

[Id.,  emphasis  added)  Section  IV(B)6  of 
the  Judgment  is  contrary  to.  and  would 
thwart,  this  key  objective  of  restricting 
Alcan  to  only  40  percent  of  the  present 
Logan  County  capacity,  for  it  permits 
Alcan  to  utilize  unused  capacity, 
without  any  limitation,  without 
financing  any  future  capital 
improvement,  and,  indeed,  without  even 
bearing  a  share  of  the  fixed  cost  of  the 
unused  capacity.  As  a  result,  if  there  is 
unused  capacity  at  Logan  County.  Alcan 
will  be  free  to  use  far  more  than  the  40 
percent  prescribed  by  the  Decree. 
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The  magnitude  off  the  incremental 
anticompetitive  effect  permitted  by 
Section  iV(B|6  is  demonstrated  by  an 
MHI  analysis.  Assuming  an  Alran 
market  share  of  13.5  percent  and  an 
Arco  share  of  1 4.4  percent  [seo  CIS  at  6), 
the  proposed  acquisition  would  result  in 
a  ^9  point  increase  in  the  HIil 
|(13.5  +  14.4)*-(13.5-+14.4^|.  This 
great — and  clearly  anticompetitive — 
increase  in  the  HHI  is  significantly 
mitigated  by  giving  Alcan  access  to  only 
40  percent  of  the  Logan  County  capaicty. 
On  that  basis,  its  share  of  the  Logan 
County  capacity,  if  devoted  to  body 
stock,  would  amount  to  only  5.76 
percent  of  body  stock  shipments 
(.40  \  14.4).  and  the  resulting  inrroase  in 
the  HHI  is  reduced  to  57  points 
1(13.5  +  5.76)^+  (8.64)--  (13.5-  + 14.4^1. 
While  this  is  still  a  significant  increase 
in  a  highly  concentrated  market,  it  may 
be  permissible  for  the  reasons,  and 
subject  to  the  conditions,  discussed  in 
the  Competitive  Impact  Statement  at 
pages  8  to  14.  On  the  other  hand,  the 
increase  in  the  HHI  becomes 
progressively  greater  as  Alcan  is  given 
access  to  more  than  40  percent  of  the 
Logan  County  capacity.  For  example,  if 
Arco  were  to  use  only  50  percent  of  its 
60  percent  share  of  Log.in  County 
capacity,  Alcan  would  then  be  able  to 
use  70  percent  of  Logan  County  capacity 
for  its  body  stock  production,  losing  the 
same  assumptions  as  before,  this  would 
translate  into  an  increase  in  the  HHI  of 
approximately  186  points 
|(13.5-t-10.08)-"+ (4.32)^- (13.5  Vi4.4^|. 

While,  to  some  extent,  this  HHI 
analysis  necessarily  rests  on  estimates, 
our  estimates  mus*  closely  approximate 
those  made  by  the  Department  in 
determining  that  it  would  be 
unacceptable  for  Alcan  to  get  a>  cess  to 
more  than  40  percent  of  the  present 
Logan  County  capacity.  By  allowing 
Alcan  to  avoid  that  40  percent 
limitation.  Section  IV(B)6  rould  thwart 
the  basic  remedia!  objective  of  the 
Decree. 

B.  Section  IVtB)6  Serves  .No 
Necessary  or  Useful  Procompetitive  or 
Economic  Function. 

The  potential  anticompetitive  effect  of 
Section  IV'(B16  is  not  c.^unte^\  ailed  by 
any  true  competitive  or  economic 
benefit.  Its  lack  of  redeeming  virtue  can 
be  demonstrated  by  considtning  its 
effect  if  (i)  there  is  no  unused  rap.icity. 
or  (ii)  Arco  elects  not  to  use  all  oi  its 
Logan  County  capacity  share. 

(i)  Unused  capiuiiy  does  not  arise. 
The  Competitive  Impact  Statement 
states  that  the  "decree  provides  an 
incentive  for  each  party  to  utilize  its 
capacity  fully,  rather  than  to  acquiesce 
in  the  other  party's  use  of  that  capacity, 
by  requiring  each  party  to  pay  for  its 


share  of  the  fixed  cost  of  operating  the 
plant  irrespective  of  its  actual 
utilization."  (CIS  at  12]  Because  of  this 
provision,  and  the  huge  investment  in 
the  plant,  it  further  states  that  "both 
Alcan  and  Arco  will  have  a  strong 
incentive  to  make  full  use  of  their 
respective  utilization  rights."  [Id]  If  this 
proves  to  be  true,  then  Section  IV(B)6 
would  be  inoperative  and  redundant. 

(ii)  Arco  fails  to  use  its  full  capacity 
share.  The  possibility  that  Arco  will 
elect  not  to  use  its  full  capacity  share 
cannot  be  dismissed.  Arco  has  made 
clear  that  the  results  of  its  metals  unit 
have  been  "unsatisfactory"  and  that  it  is 
prepared  to  take  a  one-time  net  book 
loss  of  from  $200  million  to  $300  million 
on  the  sale  of  its  aluminum  assets  to 
Alcan.  Attachment  A.  It  has  even  gone 
so  far  as  to  advertise  publicly  that  its 
experienced  employees  are  available 
"for  immediate  consideration  and 
placement"  with  other  companies. 
Attachment  B.  In  these  circumstances,  it 
is  a  dubious  assumption  that  Arco  will 
necessarily  use  its  full  capacity  share  in 
order  to  avoid  the  fixed  cost  penalty 
provided  by  the  Judgment. 

The  only  arguable  benefit  of  Section 
IV(B)6  is  that,  if  Arco  does  not  use  its 
full  share,  it  may  avoid  having  some 
Logan  County  capacity  remain  unused 
for  some  period  of  time:  however,  it  is 
highly  questionable  that  any  true 
economic  benefit  would  result.  First  of 
all.  it  is  important  to  recognize  that 
Arco.  as  the  sole  owner  of  Logan 
County,  wou'.d  have  had  the  same 
incentive  to  make  full  use  of  the  new 
plant's  capacity.  Had  it  chosen  not  to  do 
so.  however,  the  unused  capacity  would 
have  remriincd  idle;  it  would  not  have 
been  diverted  to  use  by  a  major  body 
stock  competitor.  It  i«  only  by  virtue  of 
its  attempted  anticompetitive 
acquisition  that  Alcan  has  the 
opportunity,  pursuant  to  Section  IV(B)6. 
to  use  Arco's  unused  capacity  and 
thereby  expand  its  production  beyond 
the  40  percent  mandated  by  the  Decree. 
Moreover,  to  the  extent  Alcan  did  take 
advantage  of  Section  IV(B)6,  it  would 
not  be  responding  to  normal  market  and 
economic  incentives.  Rather,  it  would  be 
the  beneficiary  of  the  extraordinary 
subsidy  provided  by  Section  IV(B)6. 
Finally,  there  can  be  no  assurance  that 
any  net  increase  in  capacity  utilization 
would  result.  Alcan  could  simply  curtail 
production  at  its  older  and  less  efficient 
Oswego.  New  Yo:k.  mill  and,  without 
an^  fixed  cost  penalty,  shift  the  same 
production  to  the  modem  and  more 
efficient  Logan  County  facility. 

C.  Section  1V(B)6  Creates  the 
.Anomalous  Possibility  That  Alcan  Will 
Not  Only  Obtain  Access  to  More  Than 
40  Percent  of  Logan  County  But  Will 


Obtain  a  Significant  Cost  Advantage 
Over  Alcoa  and  Other  Aluminum  Body 
Stock  Producers. 

The  result  of  Section  IV(B)6  is  that 
Alcan  may  not  only  be  allowed  to  use 
an  unlimited  amount  of  the  Logan 
County  plant  capacity  beyond  the  40 
percent  specified  in  the  decree  but 
would  be  allowed  to  acquire  such 
additional  capacity  without  bearing  the 
burden  of  the  fixed  costs.  This  is  not  the 
result  of  any  capital  investment, 
innovation,  or  true  efficiency  gain  but  of 
the  unique  windfall  permitted  by  Section 
IV(B)6.  The  irony  of  this  result  is 
twofold:  It  places  Alcan  in  a  more 
favorable  cost  position  than  competitors 
that  have  not  tried  to  make  acquisitions 
of  competing  mills;  and  it  places  Alcan 
in  a  better  cost  position  than  if  it  had 
been  permitted  to  acquire  ownership  of 
100  percent  of  the  Logan  County  plant, 
since  it  would  then  have  been  obliged  to 
bear  all  costs  of  production,  both  fixed 
and  variable. 

Conclusion 

Section  IV(B)6  of  the  Judgment  could 
result  in  Alcan's  having  access  to  more 
than  40  percent  of  Logan  County's  body 
stock  capacity,  contrary  to  the  clear 
intent  of  the  Judgment.  The  only 
countervailing  benefit  is  that  it  may 
avoid  there  being  some  unused  capacity 
at  the  Logan  County  plant:  however,  it  is 
not  the  purpose  of  Section  7  of  the 
Clayton  Act  to  insure  against  the 
existence  of  unused  capacity.  The 
purpose  of  that  statute,  and  of  equitable 
relief  entered  pursuant  thereto,  is  to 
prevent  acquisitions  having  substantial 
anticompetitive  effetts. 

The  only  way  to  avoid  the  potential 
adverse  and  unnatural  effects  of  Section 
IV(B)6  would  be  to  delete  it.  The  Decree 
would  then  contain  an  unequivocal 
prohibition  against  Alcan's  utilization  of 
more  than  40  percent  of  the  present 
Logan  County  capacity. 

D^tHd:  December  5, 1984. 
Respectfully  submitted. 
Kcii^son.  Borkland,  Margolis  &  Adier. 
tloward  AdIer.  Jr. 
Bdrry  R.  Goldsmith, 

11  Diipont  Circle,  NW.,  Washington,  O.C. 
2im6.  (202)  462-5930. 

U.S.  District  Court,  Western  District  of 
Kentucky.  Louisville  Division 

jCivil  Action  No.  C-«4-120S-l^B) 

Comments  of  Reynolds  Metals 
J    Company  on  the  Proposed  Final 
'^/udgm 


jdgmcnt 

United  States  of  America,  Plaintiff,  v. 
Alcan  Aluminum  Limited.  Alcan  Aluminum 
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Corporation,  and  Atlantic  Richfield 
Company.  Defendants. 

Reynolds  Metals  Company 
("Reynolds")  endorses  the  approach  of 
the  Proposed  Final  Judgment  (the 
"Consent  Decree")  which  seeks  to  limit 
Alcan  to  a  40%  interest  in  Arco's  new 
can  stock  facility  in  Logan  County  and 
to  require  Arco  (or  its  successor)  to 
retain  a  60%  interest  in  the  plant 
Nevertheless  Reynolds  believes  that,  as 
presently  drafted,  the  Consent  Decree 
provides  a  loophole  which  improperly 
permits  Alcan  to  exceed  the  40% 
limitation  on  its  interest  in  the  Logan 
County  mill.  Reynolds  also  submits  that 
the  prophylactic  provisions  of  the 
Consent  Decree  which  regulate  the 
extent  of  communications  between 
Alcan  and  Arco  need  to  be  tightened  to 
insure  that  both  companies  remain 
arm's-length  competitors.  Consequently 
Reynolds  herewith  submits  a  brief 
comment  on  these  issues  as  provided  by 
the  Antitrust  Procedures  and  Penalty 
Act,  15  U.S.C  S  16.  Reynolds 
respectfully  requests  the  parties  to  the 
Consent  Decree  to  agree  to  the 
modifications  proposed  below  and  asks 
the  Court  to  condition  its  approval  of  the 
Consent  Decree  upon  acceptance  of 
those  modifications. 

1.  The  Fundamental  Illegality  of  the 
Acquisition  by  Alcan  of  a  100%  Interest 
in  Arco's  Logan  County  PlanL 

Aluminum  can  body  stock  is  a  sheet 
product  used  to  make  the  bodies  of 
beverage  cans.  Body  stock  has  unique 
physical  characteristics,  means  of 
production  and  pricing,  and  therefore 
constitutes  a  separate  product  market 
under  Section  7  of  the  Clayton  Act  (15 
U.S.C.  {  18),  as  amended.  Complaint 
W  8-15.  The  body  stock  market  of  the 
United  States  is  highly  concentrated; 
there  are  only  seven  producers  and  the 
four  largest  producers  have  aggregate 
1983  market  shares  of  87.9%.  Alcan,  the 
largest  Western  producer  of  aluminum 
products,  is  the  fourth  largest  producer 
of  body  stock  in  the  U.S.  with  a  1983 
market  share  of  13.5%.  Complaint  ff  6. 
lft-19. 

The  antitrust  violation  arises  out  of 
Alcan's  original  agreement  to  purchase 
the  major  part  of  Arco's  aluminum 
business  including  Arco's  newly 
constructed  rolling  mill  in  Logan  County. 
The  Logan  County  mill,  considered  to  be 
the  "crown  jewel"  of  Arco's  aluminum 
assets,  was  designed  specifically  to 
produce  body  stock  and  to  permit  Arco 
to  enter  the  body  stock  maricet.  Once 
on-stream  and  qualified  with  its 
customers,  the  plant  will  have  the 
capacity  to  produce  315  million  pounds 
of  body  stock  which  would  equal  14.4% 
of  total  1983  shipments.  Complaint 


W  20-21;  Competitive  Impact  Statement, 
49  PR  40491,  40492  (October  16. 1984). 

Although  technically  a  "potential 
competition"  case — inasmuch  as  the 
Logan  County  plant  is  presently  in  a 
break-in  phase — it  is  readily  apparent 
that  the  acquisition  by  Alcan  of  full 
ownership  of  the  plant  would  involve 
the  sure  and  certain  elimination  of 
competition  on  a  massive  scale.  Under 
the  Antitrust  Division's  Merger 
Guidelines  a  market  with  a  Herfindahl 
index  ("HHT')  over  1800  is  "highly 
concentrated"  and  subject  to  stringent 
antitrust  scrutiny;  at  present,  the  HHI 
for  the  body  stock  market  is 
approximately  2300.  If  Alcan  were  to 
acquire  and  market  the  Logan  County 
plant  output  of  body  stock,  the  increase 
in  the  HHI  would  exceed  300  points; 
under  the  Merger  Guidelines  an  increase 
of  only  50  points  in  a  highly 
concentrated  market  is  presumptively 
unlawful.  The  clear  illegality  of  an 
acquisition  of  this  magnitude  underlines 
the  Complaint  herein  as  well  as  the 
Antitrust  Division's  novel  attempt  to 
"solve"  the  problem  through  the  creation 
of  a  60-40  joint  venture  between  two 
presumed  competitors  for  the  operation 
of  the  Logan  County  plant 

2.  One  Preliminary  Problem:  An 
Inadequate  Record. 

An  initial  difficulty  in  analyzing  the 
effectiveness  of  the  proposed  joint 
venture  is  the  unavailability  of  the  basic 
acquisition  agreement  and  related 
agreements  between  Alcan  and  Arco. 
The  Joint  Venture  Agreement  itself 
(Exhibit  1  to  the  Consent  Decree) 
provide*  in  Section  3.6(c)  that  Alcan  and 
Arco  are  obligated. 

[t|o  cause  the  Management  Company  (which 
will  operate  the  plant]  to  carry  out  its 
obligations  and  the  obligations  of  the  )oint 
Venture  under  the  Revised  Acquisition 
Agreement  dated  as  of  October  1, 1984  by 
and  Ijetween  Alcan  Aluminum  Limited  and 
Atlantic  Richfield  Company  andali 
agreements  ancillary  thereto,  (emphasis 
added] 

Yet  neither  the  Revised  Acquisition 
Agreement  nor  any  "ancillary" 
agreements  have  been  disclosed  '  and 
the  Court  is  being  asked  to  approve  (and 
the  public  to  comment  upon)  a  complex 
consent  decree  based  on  an  obviously 
incomplete  record.  A  review  of  these 
documents  may  be  quite  important  in 
assessing  Arco's  economic  incentive  (or 
lack  of  same)  to  make  use  of  its  60% 


interest  or  to  relinquish  its  rights  to 
Alcan  and  thereby  undermine  the 
effectiveness  of  the  decree.  Accordingly 
Reynolds  respectfully  requests  that  the 
public  and  the  Court  be  permitted  to 
review  the  acquisition  agreement  and 
ancillary  agreements  prior  to  any 
decision  on  whether  to  approve, 
conditionally  approve  or  disapprove  the 
proposed  fmal  judgment* 

3.  The  Court  Should  Condition  Its 
Approval  on  Closing  the  Loophole  in 
Section  IV(B)(6)  of  the  Consent  Decree. 

The  Justice  Department's  Complaint  is 
based  on  the  conclusion,  well-founded 
that  Alcan's  acquisiton  of  a  100% 
interest  in  Arco's  Logan  County  Plan 
would  be  illegaL  On  the  other -hand,  the 
Consent  Decree  is  based  on  the 
assumption  that  the  antitrust  problem 
can  be  solved  by  limiting  Alcan  to  a  40% 
interest  in  the  plant  and  concommitantly 
maintaining  Arco  (or  its  successor]  as  a 
new  entrant  and  viable  competitor  in 
the  body  stock  market  If  that  is  so.  it 
must  necessarily  follow  that  no  60-40 
joint  venture  is  legal  unless  there  is  a 
factual  basis  on  which  to  conclude  that 
in  practice  the  40%  owner  will  use  only 
about  40%  of  the  capacity  of  the  plant — 
not  70%  or  100%. 

However.  Section  IV(B)(6)  of  the 
Consent  Decree  provides. 

Each  party  to  the  joint  venture  may  utilize 
any  unused  portion  of  the  other  party's 
capacity  by  assuming  the  variable  costs,  but 
not  the  fixed  costs,  attributable  to  the  added 
production. 

It  may  be  argued  that  it  is  highly 
unlikely  that  Arco  will  relinquish  its 
capacity  to  Alcan  in  light  of  its 
continuing  obligation  ot  pay  fixed 
costs.'  But  if  that  is  the  case  then  surely 
the  escape  clause  is  unnecessary.  And  if 
Arco's  incentive  to  use  its  capacity  is  in 
fact  not  sufficient,  then  this  provision 
will  have  an  extraordinarily  perverse 
result:  Alcan  will  acquire  increased 
capacity  and  market  share  which  the 
Antitrust  Division  Law  already 
determined  to  be  anticompetitive,  and 
will  do  so  on  a  subsidized  basis  by 
virtue  of  Arco's  obligation  under  the 
Consent  Decree  to  pay  fixed  costs. 
Consequently,  Reynolds  submits  that 
Alcan's  share  of  the  joint  venture  should 


■  It  i«  peHiaps  of  some  significance  that  an 
authfirilative  industry  source.  Metals  Week. 
reported  on  October  15. 1964  that  "no  word"  is 
expected  froni  Alcan  on  how  much  it  wilt  be  paying 
for  its  acquisitions  from  Arco  under  the  new 
Consent  Decree  arrangements  "at  least  until  the 
public  comment  period  (under  the  Antitrust 
Procedures  and  Penalty  Act)  is  over." 


'  This  will  not  impose  any  burden  on  the  parties 
nor  will  it  require  the  disclosure  of  confidential 
information.  Indeed  where  an  acquisition  is  effected 
by  a  purchase  of  securities  instead  of  assets,  or 
where  an  asset  acquisition  requires  stiareholder 
approval  the  acquisition  or  merger  agreement  is 
routinely  disclosed  in  public  t>illings  with  the 
Securities  and  Exchange  Commission. 

*  Whether  this  is  true  may  depend  on  the 
undisclosed  terms  of  the  Revised  Acquisition 
Agreement  and  tax  and  accounting  considerations 
relating  thereto. 
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be  capped  at  40%  thereby  closintj  the 
existing  loophole.  This  will  work  no 
injustice  to  Alcan.  which  will  get  just 
wha^it  bargained  for.  Nor  will  it  work 
an  injustice  to  Arco  which  remnins  free 
to  sell  its  60%  share  to  third  parties 
(present  company  excluded)  if  it  is 
unwilling  to  continue  its  aluminum 
operations. 

4.  The  Language  of  Section  V  of  the 
Consent  Decree  Should  Be  Tightened  to 
Insure  that  Competition  Between  Arco 
and  Alcan  is  Preserved 

Any  joint  venture  between  two 
competitors  contains  the  risk  that 
competition  between  them  will  be 
lessened  and  that  the  improper 
communication  of  market  information 
will  take  place.  The  Antitrust  Division  is 
clearly  aware  of  this  risk  and  has 
properly  attempted  to  draft  a  Consent 
Decree  which  will  preserve  a 
competitive  relationship  by  limiting  the 
nature  and  extent  of  communications 
between  the  parties. 

However.  Reynolds  is  conrerned  by 
the  perhaps  unintentional  inconsistency 
between  the  |uslice  Department's 
Competitive  Impact  Statement  on  that 
subject  on  the  one  hand,  and  the  actual 
language  of  the  Consent  Decree,  on  the 
other  hand.  Thus  the  Competitive 
Impact  Statement  st.ites  bro.tdly  th.it: 

Alcan  aiiij  Arco  are  furbidtli;n  tnim 
.4;<reeing  or  communicating  with  each  oitter, 
(iireclly  or  indirectly,  or  through  the 
iTianf^ement  company,  with  rf\;ani  to 
r.ompetitively  sen-iitive  matters,  irti/udinff  th<» 
parties'  future  pioduction  schedules  for 
specific  products,  prt^ent  or  future  tetms  or 
conditions  of  sale,  volume  of  shipments, 
mdrketing  plans,  sales  forei.a.tts.  dnd  Sdl)>s  or 
proposed  sales  to  sp<>cifir  custor^ers. 
Exceptions  are  provided  for  bond  fide  aaU's 
transactions  between  Alcan  -ind  .\ri:o  and  for 
information  that  is  gfnerally  dimoiiiv  ed  or 
Ki'npraliy  publi.shed. 

49  FR  at  40.493  (emphasis  added). 

The  clear  purport  is  that  (with  the 
exceptions  noted  in  the  last  sentence  of 
the  quotation)  there  is  a  general 
prohibition  on  competitively  sensitive 
communi<:ations — as  indeed  there  ought 
to  be  under  the  diMjtrine  of  I'nittfJ  Statps 
V.  Containrr  Corp.  of  Amerku.  393. 1'.S. 
333  (1969). 

In  fact,  however,  the  Consent  Dei;ree 
actually  provides  a  more  limited 
prohibition  in  Section  V'(A): 

.Mean  and  .Arco  shall  not  agre*"  or 
i.ommunicate  with  each  other,  din^ctly  or 
indirectly,  regarding  each  other's  future 
production  schedules  for  specifii  rolled 
aluminum  products,  present  or  future  prices 
or  other  terms  or  conditions  of  sale,  volume 
of  shipments,  marketing  plans,  sales 
forecasts,  or  sales  or  proposed  sales  to 
specific  customers  of  aluminum  products; 
provided,  however,  that  nothing  in  this 
provision  shall  prevent  Alcan  and  Arco  from 


communicating  with  each  other  concerning 
bona  fide  purchase  and  sale  transactions 
between  them  or  from  communicating 
information  that  is  or  has  been  generally 
announced  or  generally  published. 

This  provision,  though  obviously 
proper  in  its  aim.  is  deficient  in  the 
following  respects: 

(1)  It  contains  no  general  prohibition 
on  competitively  sensitive 
communications,  and  accordingly  it 
should  be  amended — in  conformity  with 
the  Competitive  Impact  Statement, 
above — to  read,  "Alcan  and  Arco  shall 
not  agree  or  communir.ate  with  each 
other,  directly  or  indirectly,  recording 
competitively  sensitive  matters. 
including  without  /imitation.  ..." 

(2)  The  current  language  implies  that 
the  parties  may  freely  communicate 
about  current  and  past  production 
schedules,  although  not  about  future 
schedules.  Information  on  current  and 
immediate  past  production  schedules 
may  provide  valuable  and  sensitive 
information  to  a  competitor.  Therefore 
Section  V  should  be  amended  to  provide 
that  no  confidential  information  on 
production  schedulir.g  within  the  past 
six  months  may  be  exchanged. 

(3)  The  provisions  of  Section  V(A) 
•iiipra  on  pricing  information  are  even 
worse,  in  that  they  imply  that  exchange 
of  past  information  on  prices  or  other 
terms  and  conditions  of  sale  is 
permitted.  In  fact,  the  exchange  of 
information  on  recent  past  prices  has 
frequently  been  the  basis  for  a  charge  of 
conspiracy  to  violate  Section  1  of  the 
Sherman  Act;  Container  Corp.,  sipra.  is 
of  course  the  classic  example.  Thus 
Section  V(A]  supra  should  be  amended 
to  make  it  clear  that  Alcan  and  Arco 
may  not  agree  or  communicate  at  all  on 
the  subject  of  prices  or  other  terms  or 
conditions  of  sale. 

Coiu  lusion 

For  the  reasons  stated  above, 
Reynolds  respectfully  submits  that  the 
Court's  approval  of  the  Consent  Decree 
be  conditioned  upon  the  parties' 
agreement  to  the  modifications  proposed 
by  Reynolds  to  Section  IV'  and  V  of  the 
Decree  as  follows: 

1.  Section  IV(Bj(6)  of  the  Consent 
Decree  should  be  deleted,  thereby 
capping  Alcan's  share  of  40%  of  the 
capacity  of  the  Logan  County  plant. 

2.  Section  V(A)  should  be  amended  to 
read  as  follows: 

Alcan  and  Arco  shdll  not  agree  or 
communicate  with  each  other,  directly  or 
indirectly,  regarding  competitively  sensitive 
matters,  including  without  limitation  each 
other's  production  schedules  for  specific 
rolled  aluminum  products  (except  for 
information  relating  to  production  more  than 
six  months  prior  to  the  communication  in 


question),  prices  or  other  terms  or  conditions 
of  sale,  volume  of  shipments,  marketing 
plans,  sales  forecasts,  or  sales  or  proposed 
sales  to  specific  customers  of  aluminum 
products:  provided,  however,  that  nothing  in 
this  provision  shall  prevent  Alcan  and  Arco 
from  communicating  with  each  other 
concerning  bona  fide  purchase  and  sale 
transactions  between  them  or  from 
communicating  information  that  is  or  has 
t>een  generally  published  or  annn.inced. 

Reynolds  also  requests  that  the 
parties  and  the  Department  of  Justice  l>e 
required  to  disclose  the  Revised 
Acquisition  Agreement  and  any 
agreements  ancillary  thereto  prior  to 
any  ruling  by  the  Court  on  the  Decree. 

Respectfully  submitted. 
White  A  Case 
Richard ).  Holwell. 

1155  Avenue  of  the  Americas,  New  York, 
New  York  10036,  (212)  619-8200. 

U.S.  District  Court,  Western  District  of 
Kentucky,  Louisville  Division 

(Civil  Action  No.  C-B4-1028-L-A| 

Response  bf  United  States  to  Comments 
Relating  to  Proposed  Final  Judgment 
and  Memorandum  in  Support  of  Entry  of 
Final  Judgment 

United  States  of  America,  Plaintiff  v.  Alcan 
Aluminum  Limited.  Alcan  Aluminum 
Corporation,  and  Atlantic  Richfield 
Company.  Defendants. 

I.  Introduction 

On  October  5. 1984,  plaintiff  Hied  a 
complaint  under  Section  7  of  the 
Clayton  Act,  IS  U.S.C.  §  18,  seeking  to 
enjoin  defendant  Alcan  Aluminum 
Limited  and  its  wholly-owned  United 
States  subsidiary  Alcan  Aluminum 
Corporation  (hereinafter  jointly  referred 
to  as  "Alcan")  from  acquiring  aluminum 
production  facilities  from  defendant 
Atlantic  Richfield  Company  (hereinaftei 
referred  to  as  "Arco").  The  government 
alleged  in  its  complaint  that  the 
acquisition  of  the  Arco  assets  might 
substantially  lessen  competition  in  the 
manufacture  and  sale  of  aluminum  can 
body  stock,  a  sheet  product  used  to 
make  the  bottoms  and  sides  of  beer  and 
soft  drink  cans. 

Simultaneously  with  the  complaint 
plaintiff  filed  with  the  Court  a 
stipulation  and  proposed  final  judgment 
agreed  to  by  all  parties  to  this  litigation 
and  the  government's  competitive 
impact  statement.  Because  this  is  a  civil 
antitrust  action  with  the  government  as 
plaintiff,  the  proposed  consent  judgment 
cannot  be  entered  until  the  parties  have 
complied  with  the  requirements  of 
section  2  of  the  Antitrust  Procedures 
and  Penalties  Act.  15  U.S.C  |  ie(b>-(h), 
and  the  Court  has  determined  that  entry 
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of  the  proposed  judgment  is  in  the  public 
interest. 

The  steps  taken  by  the  parties  to 
comply  with  the  Act  are  set  out  in  the 
accompanying  Certificate  of  Compliance 
with  the  Antitrust  Procedures  and 
Penalties  Act.  The  stipulation,  proposed 
fin.il  judgment,  and  competitive  impact 
statement  were  published  in  the  Federal 
Register  on  October  16. 1984.  Summaries 
of  those  documents  were  published  in 
The  Washington  Times  on  October  18- 
19  and  22-26. 1984.  and  in  the  Louisville 
Courier-Journal  on  October  17-23. 1984. 
The  competitive  impact  statement  and 
the  newspaper  notices  invited  members 
of  the  public  to  comment  on  the 
proposed  final  judgment,  in  accordance 
with  15  U.S.C.  §  16(c).  (d).  Alcan  and 
Arco  filed  the  statements  required  by  15 
U.S.C.  S  2(g)  on  October  12  and  October 
15.  respectively. 

The  comment  period  prescribed  by  15 
U.S.C.  S  16(c)  expired  on  December  17. 
1984.  The  government  received  only  two 
comments  during  that  period.  They  were 
submitted  by  the  Aluminum  Company  of 
America  {■"Alcoa")  and  Reynolds  Metals 
Company  ("Reynolds").  The  comments 
and  the  government's  respon.se  have 
been  submitted  to  the  Federal  Register 
for  publication.  The  comments  were 
previously  filed  with  the  Court. 

The  parties  have  fulfilled  their  duties 
under  the  Antitrust  Procedures  and 
Penalties  Act.  Plaintiff  has  carefully 
considered  the  comments  submitted  by 
Alcoa  and  Reynolds  and  concluded  that 
they  do  not  warrant  withdrawal  of  its 
consent  to  entry  of  the  decree.  Thus  the 
Court  may  now  enter  the  proposed  final 
judgment  if  it  finds  the  settlement  to  be 
in  the  public  interest.  Part  III  of  this 
memorandum  discusses  the  legal 
standard  for  the  Court's  public  interest 
determination  and  the  information 
Hvailable  to  the  Court  in  evaluating  the 
proposed  final  judgment. 

II.  Response  to  Comments 

Alcoa  objects  to  only  one  section  ol 
the  proposed  judgment.  1V(B)(6).  which 
piovides: 

Kach  party  to  the  joint  venture  may  ulilizr- 
any  unused  portion  of  the  Other  party's    - 
capacity  by  assuming  the  variat)le  costs,  but 
not  the  fixed  costs,  attributablf  to  the  added 
production. 

Its  objection  is  three-fold.  First,  Alcoa 
believes  IV(B)(6)  is  inconsistent  with  the 
remainder  of  the  judgment  and  could 
frustrate  its  objectives.  Second,  Alcoa 
believes  the  provision  serves  no 
procompetitive  or  economic  purpose. 
Third.  Alcoa  fears  that  IV{B)(6)  will  give 
Alcan  an  undeserved  windfall  by 
permitting  Alcan  to  use  substantially 
more  than  its  assigned  40  percent  of  the 


Logan  County  plant,  at  costs 
substantially  lower  than  its  competitors 
must  bear. 

The  proposed  judgment  piovides  that 
Arco's  Logan  County  rolling  mill  will  be 
operated  as  a  production  joint  venture 
between  Alcan  (40  percent  e'quity 
interest)  and  Arco  (60  percent  equity 
interest).  The  Logan  County  plant,  which 
was  designed  to  produce  can  stock,  was 
completed  in  October  1983.  This  plant 
marks  Arco's  entry  into  the  production 
of  can  body  stock,  a  highly  concentrated 
business  in  which  the  top  four 
manufacturers — Alcoa,  Reynolds. 
Kaiser,  and  Alcan — accounted  for  87.9 
percent  of  all  United  States  sales  in 
1983. 

In  negotiating  the  proposed  judgment 
the  government  concluded  that  Arco's 
retention  of  a  60  percent  interest  in  the 
Logan  County  plant  would  give  it 
sufficient  capacity  to  become  a 
significant  producer  of  body  stock.  By 
making  it  the  majority  owner  of  the 
facility  and  of  the  management  company 
which  will  operate  the  facility,  the 
government  sought  to  preser\'e  Arco's 
independence.  Maintaining  Arco  or  its 
successor  as  a  significant,  independent 
factor  in  the  market  for  can  body  stock 
was  the  central  purpose  of  this  lawsuit 
and  of  the  proposed  decree. 

The  government  was  aware  when  the 
decree  was  being  negotiated  that  section 
IV(B)(6)  could  affect  the  60/40  split  of 
the  plant's  capacity  established  by  the 
decree;  however,  it  considered  section 
IV(B)(5) — which  states  that  each  party  is 
to  bear  its  full  share  of  the  plant's  fixed 
costs — adequate  protection  against 
abuse  of  the  option  granted  under 
IV{B)(6).  Each  party's  share  of  the  fixed 
costs  is  determined  by  its  equity 
interest.  Section  IV(B)(5)  specifically 
prohibits  each  party  from  reimbursing 
the  other  for  any  part  of  its  fixed  costs. 
In  addition,  a  definition  of  fixed  costs  is 
incorporated  into  the  proposed  judgment 
to  ensure  that  the  parties  cannot  alter 
the  cost  allocation  by  redesignating 
fixed  costs  as  variable  costs.  Fixed  costs 
are  defined  to  include  a  substantial 
share  of  the  total  costs  of  production. 

Between  its  nonreimbursable  fixed 
costs  and  its  approximately  S250  million 
investment  in  its  retained  portion  of  the 
plant,  Arco  will  have  a  powerful 
financial  incentive  to  use  all  of  its 
available  capacity.  Even  if  Arco  is 
unable  to  sell  all  the  body  stock  it  can 
produce,  it  will  be  free  to  use  its 
capacity  to  produce  other  rolled 
aluminum  products,  and  it  will  likely 
choose  to  do  so,  since  these  large  fixed 
costs  cannot  be  avoided  by  allowing  its 
share  of  the  plant  to  lie  idle.  Collusion 
betw.een  the  parties  to  alter  the  60/40 
ratio  by  the  use  of  IV(B)(6)  is 


conceivable  only  if  it  involves  payment 
of  compensation  to  the  party 
surrendering  a  portion  of  its  capacity, 
and  such  an  arrangement  would  violate 
the  decree.  Consequently,  the 
government  believes  there  is  little  risk  of 
deliberate  abuse  of  IV(B)(6)  by  the 
defendants. 

There  remains  the  possibility  that 
market  conditions  will  preclude  one  of 
the  joint  ventures,  presumably  Arco. 
from  using  its  full  share  of  the  plant 
despite  the  financial  penalty  entailed.  If 
this  is  a  short  term  phenomenon,  it  can 
be  offset  by  higher  levels  of  production 
at  other  times,  allowing  the  overall  60/ 
40  split  to  be  maintained  on  an  annual 
basis.  Some  variation  in  orders  is  likely 
and  can  be  handled  by  the  plant 
manager's  scheduling  of  the  parties' 
production  runs. 

Section  IV(B)(6)  would  become 
relevant  only  if  the  shortfall  is 
substantial  and  continuous.  In  that 
event,  the  public  interest  is  best  served 
by  allowing  the  other  party  to  make  use 
of  the  unused  portion  of  the  plant's 
capacity.  Maximizing  production  at  the 
Logan  County  plant  encourages 
increased  production  of  can  stock  and 
other  rolled  aluminum  products,  thus 
tending  to  lower  prices. 

In  sum,  the  government  believes  that 
section  IV(B)(6)  is  not  likely  to  cause  a 
substantial  or  prolonged  alteration  in 
the  60/40  ration  established  by  the 
decree.  Whatever  use  is  made  of  that 
provision  will  almost  certainly  be 
preferable  to  the  alternative  of  having  a 
portion  of  the  plant  lie  idle.  In  the 
unlikely  event  that  section  IV(B)(6) 
results  in  a  major  and  continuing 
alteration  in  the  character  of  the  joint 
venture,  to  the  point  of  subverting  the 
decree's  objective  of  preserving  Arco  as 
a  significant,  independent  competitor, 
the  government  would  be  able  to  seek  a 
modification  of  the  decree  from  the 
Court.  This  remote  possibility  does  not 
require  a  change  in  the  decree  as 
currently  drafted.  Whatever  slight  risk 
section  IV(B){Gj  entails  is  greatly 
outweighed  by  its  likely  benefits. 

ReynokLs  objects  to  section  IV(B)(6) 
on  grounds  similar  to  those  stated  by 
Alcoa.  In  addition,  Reynolds  objects  to 
the  language  of  section  V  of  the  decree, 
which  prohibits  the  exchange  of  certain 
types  of  information  by  Alcan  and  Arco. 
Reynolds  asks  that  a  general  prohibition 
be  added  to  that  section  forbidding  the 
exchange  of  "competitively  sensitive 
communications,"  with  the  current  list 
of  forbidden  subjects  included  only  as 
examples.  Reynolds  specifically 
expresses  concern  that  discussions  of 
current  and  past  production  schedules 
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and  past  pricing  information  are  not 
prohibited. 

As  with  section  IV(B)|6),  the 
government  weighed  the  advantdges 
and  disadvantages  of  section  V  before 
consenting  to  its  inclusion  in  the 
proposed  judgment.  Its  purpose  was  to 
hmit  the  information  exchanged 
between  these  competitors,  while  at  the 
same  time  allowing  them  to  exchange 
enough  information  so  that  the  joint 
venture  can  function  effectively.  For 
example,  the  exchange  of  current  and 
past  production  schedules  is  not 
prohibited  because  the  government 
concluded  that  the  smooth  operation  of 
the  facility  would  require  the  parties  to 
share  such  data. 

The  government  would  oppose  a 
general  ban  on  the  exchange  of 
"competitively  sensitive  information." 
That  language  is  so  broad  that  its 
inclusion  could  well  make  it  impossible 
for  the  joint  venture  to  operate.  In 
addition,  the  vagueness  of  the  language 
would  make  the  section  difficult  to 
enforce. 

Section  V  as  presently  worded 
adequately  prevents  the  exchange  of  the 
types  of  information  that  would  allow 
the  parties  to  the  joint  venture  to  engage 
in  price  fixing.  There  is  no  need  for  a 
modification  of  the  section's  language. 

Reynolds  also  asks  that  the 
acquisition  agreement  between  Alcan 
and  Arco  be  made  public.  While  the 
government  would  not  object  to  that 
disclosure,  we  do  not  believe  it  is 
necessary  for  a  full  and  complete 
evaluation  of  the  proposed  judgment.  To 
the  extent  that  any  provision  of  the 
agreement  is  contrary  to  the  judgment, 
that  provi'sion  is  invalid  and  is 
superceded  by  the  ju<Sgment.  More 
importantly,  the  voluminous  documents 
that  were  affixed  to  the  proposed 
judgment  are  sufficient  to  disclose  how 
the  venture  will  operate  and  whether 
any  aspect  of  that  operation  will  be 
objectionable. 

III.  The  Court's  Public  Interest 
Determination 

Nol«. — Deleted  from  Federal  Register 

publication. 

IV.  Conclusion 

The  comments  do  not  raise  serious 
doubts  that  the  settlement  is  in  the 
public  interest,  and  the  issues  raised  do 
not  warrant  further  proceedings. 
Plaintiff  therefore  respectfully  requests 
the  Court  to  enter  the  proposed  final 
judgment,  as  provided  for  in  the 
stipulation  signed  by  all  parties  to  this 
lawsuit. 

Dafe«i  l>>reinl)er  26. 1964. 


Respectfully  submitted. 
An);ela  L  hughe*. 

Attorney.  United  States  Department  of 
luslice.  Antitrust  Division.  Washington.  D.C. 
20530,  (202)  724-6466. 
|FR  Doc.  65-185  Filed  1-2-65:  8:45  am) 

WLUNQ  COM  4410-«MI 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committe*  on  Reactor 
Safeguards,  Combined  Subcommittees 
on  Reactor  Radioiogicai  Effects  and 
Site  Evaluation;  Meeting 

The  ACRS  Subcommittees  on  Reactor 
Radiological  Effects  and  Site  Evaluation 
will  hold  a  combined  meeting  on 
lanuary  3  and  4, 1985.  in  Room  1046, 
1717  H  Street,  NW,  Washington,  D.C. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Thursday.  January  3.  1965 — 8:30  a.m. 

until  the  conclusion  of  business 
Friday,  January  4,  1985—8:30  a.m.  until 

the  conclusion  of  business 

The  Subcommittees  will  review  (1) 
Proposed  Amendments  to  10  CFR  Part 
50.  Section  50.47  and  Appendix  E: 
Consideration  of  Earthquakes  in  the 
Context  of  Emergency  Preparedness. 
Item  (2).  Proposed  Amendments  to  10 
CFR  Parts  30,  40  and  70:  Emergency 
Preparedness  for  Fuel  Cycle  and  Other 
Radioactive  Material  Licensees,  has 
been  deleted  from  consideration  at  this 
meeting. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subtummittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittees,  along  with 
any  of  their  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting.  The  Subcommittees  will  then 
hear  presentations  by  and  hold 
discussions  with  the  NRC  Staff  and 
other  invited  experts  on  the  above- 
named  topic. 


Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Owen  S.  Merrill  (telephone  202/634- 
1413)  between  8:15  a.m.  and  5:00  p.m., 
EST.  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  days 
before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc., 
which  may  have  occurred. 

Dated:  December  28. 1984. 

Mortoa  W.  Libaikin, 

Assistant  Executive  Director  for  Project 
Review. 

|FR  Doc.  65-164  Filed  1-2-65:  8:45  am| 
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(Docket  No.  50-6021 

University  of  Texas;  Proposed 
Issuance  of  Construction  Permit  and 
Facility  Operating  License 

The  Nuclear  Regulatory  Commission 
(the  Commission)  is  considering  the 
issuance  of  a  construction  permit  and 
subsequently  a  facility  operating  license 
to  the  University  of  Texas  (the 
applicant)  in  Austin,  Texas.  The  permit 
would  authorize  the  applicant  to 
con  'met  for  educational  training  and 
research  purposes  a  nuclear  research 
reactor  (the  facility)  at  the  University's 
Balcones  Research  Center  in  Austin, 
Texas.  The  license  would  authorize  the 
applicant  to  operate  the  reactor  at 
steady-state  power  levels  not  in  excess 
of  1  Megawatt  thermal,  with  pulsing 
levels  not  in  excess  of  1400  Megawatts 
thermal. 

Prior  to  issuance  of  the  constiuction 
permit,  the  Commission  will  have  made 
the  findings  required  by  the  Act  and  the 
Commission's  rules  and  regulations. 

Upon  completion  of  the  construction 
of  the  facility  in  Austin,  Texas,  in 
compliance  with  the  terms  and 
conditions  of  the  construction  permit 
and  the  application,  as  amended,  and  in 
the  absence  of  good  cause  to  the 
contrary,  the  Commission  will  issue  to 
the  applicant  (without  prior  notice)  a 
class  104c  facility  license  authorizing 
operation  of  the  nuclear  research  reactor 
at  the  power  levels  specified  above, 
since  the  application  is  complete  enough 
to  permit  evaluation  of  the  safety  and 
environmental  impact  of  the  operation 
of  the  facility  in  the  manner  and  location 
proposed.  Prior  to  the  issuance  of  the 
license,  the  facility  will  be  inspected  by 
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a  representative  of  the  Commission  to 
determine  whether  it  has  been 
constructed  in  accordance  with  the 
apphcation  and  the  provisions  of  the 
construction  permit.  The  license  will  not 
be  issued  until  the  Commission  makes 
the  findings  required  by  the  Act  and  the 
Commission's  rules  and  regulations  and 
concludes  that  the  issuance  of  the 
license  will  not  be  inimical  to  the 
common  defense  and  security  or  to  the 
health  and  safety  of  the  public  or  to  the 
environment.  In  addition,  the  applicant 
will  be  required  to  execute  an  indemnity 
agreement  as  required  by  section  170  of 
the  Act  and  by  10  CFR  Part  140  of  the 
Commission's  regulations. 

By  February  2, 1985  the  applicant  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  construction  permit 
and  the  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  Hie  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordanc^: 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings  "  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board.Panel.  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Ikiard  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  flnancial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
fffecl  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 


first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  permit  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witne.sses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW, 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  (800)  325-6000  (in  Missouri 
(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  C.  O. 
Thomas  (petitioner's  name  and 
telephone  number);  (date  petition  was 
mailed);  (University  of  Texas);  and 
(publication  date  and  page  number  of 
this  Federal  Register  Notice).  A  copy  of 
the  petition  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington  DC 
20555.  and  to  James  L.  Crowson,  Esq., 
Office  of  General  Counsel,  210  West  7th 
Street,  Austin,  Texas  78701,  attorney  for 
the  applicant. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 


request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(i)-(v)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for  the 
construction  permit  and  operating 
license  dated  November  9, 1984,  which 
is  available  for  public  inspection  at  the 
Commission's  Pliblic  Document  Room, 
1717  H  Street.  NW.  Washington.  DC 
20555. 

Dated  at  Bethesda.  Mainland,  this  2l8t  day 
of  December,  1984. 

For  the  Nuclear  Regulator}'  Commission. 
Cecil  O.  llioinas. 

Chief.  Standardization  &  Special  Projects 
Branch.  Division  of  Licensing. 
(F'R  Doc.  85-165  Filed  1-2-85;  8:45  am] 
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(Docket  No.  50-73] 

Renewal  of  Facility  Operating  License; 
General  Electric  Co. 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  18  to  Facility 
Operating  License  No.  R-33  for  General 
Electric  Company  (the  licensee)  which 
renews  the  license  for  operation  of  the 
research  reactor  located  in  Pleasanton, 
California.  The  facility  is  a  non-power 
reactor  that  has  been  operating  at  power 
levels  not  in  excess  of  100  kilowatts 
(thermal).  The  renewed  Operating 
License  No.  R-33  will  expire  on  October 
31, 1997. 

The  amended  license  complies  with 
the  standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I. 
Those  findings  are  set  forth  in  the 
license  amendment.  Opportunity  for 
hearing  was  afforded  in  the  notice  of  the 
proposed  issuance  of  this  renewal  in  the 
Federal  Register  on  November  13, 1980 
at  45  FR  75031.  No  request  for  a  hearing 
or  petition  for  leave  to  intervene  was 
filed  following  notice  of  the  proposed 
action. 

The  Commission  has  prepared  a 
Safety  Evaluation  Report  (NUREG-1069) 
for  the  renewal  of  Facility  Operating 
License  No.  R-33  and  has,  based  on  that 
report,  concluded  that  the  facility  can 
continue  to  be  operated  by  the  licensee 
without  endangering  the  health  and 
safety  of  the  public. 
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Hie  Commission  also  has  prepared  an 
Environmental  Assessment,  dated 
November  9, 19B4.  for  the  renewal  of 
Facility  Operating  License  No.  R-33  and 
has  concluded  that  this  action  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment.  The  Notice 
of  Finding  of  No  Significant 
Environmental  Impact  was  published  in 
the  Federal  Register  on  December  27, 
1984.  page  50323. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  ]une  13, 1979,  as 
supplemented,  (2)  the  Finding  of  No 
Significant  Environmental  Impact,  (3) 
Amendment  No.  18  to  Operating  License 
R-33,  (4)  the  Commission's  related 
Safety  Evaluation  Report  (NUREG- 
1069),  and  (5)  Environmental 
Assessment.  These  items  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room 
1717  H  Street.  NW..  Washington.  DC. 
20555. 

Copies  of  NUREG-1069  may  be 
purchased  by  calling  (301)  492-9530  or 
by  writing  to  the  Publication  Services 
Section.  Division  of  Technical 
Information  and  Document  Control.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC.  20555,  or  purchased 
from  the  National  Technical  Information 
Service,  Department  of  Commerce,  5285 
Port  Royal  Road,  Springfield.  VA  22161. 

Dated  at  Bethesda,  Maryland,  this  28th  d,iy 
of  December.  1984. 

For  the  Nuclear  Regulatory  Commission. 
Cedl  O.  Thonus, 

Chief.  Standardization  ^  Special Projf^ts 

Branch.  Division  of  Licensing. 

jFR  Doc.  85-163  Filed  1-2-85:  8  45  am) 
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[Docket  No.  30-0181S; 
00671-02;  EA  84-114) 


UeenscNaSO- 


Veterans  Administration  Hospital, 
Boston,  MA;  Order  Modifying  License 

I 

Veterans  Administration  Hospital 
Boston,  Massachusetts,  (the  "licensee"), 
is  the  holder  of  speciHc  byproduct 
Material  License  No.  20-00671-02  issued 
by  the  Nuclear  Reguldtory  Commission 
(the  "NRC")  pursuant  to  10  CFR  Parts 
30,  33  and  35  which  authorizes  the 
licensee  to  possess  and  use  radioactive 
materials  for  medical  diagnosis,  therapy 
and  research. 

U 

On  August  31, 1984,  and  September  12. 
1984,  an  NRC  safety  inspection  of  the 
licensee's  program  was  conducted. 
During  the  inspection,  fifteen  violations 
of  NRC  requirements  were  identified. 


The  violations  involved:  failure  of  the 
Medical  Isotopes  Committee  to  meet 
during  the  fourth  quarter  of  1983:  failure 
to  train  individuals  in  linearity  testing  of 
the  dose  calibrator  failure  to  perform 
constancy  and  Unearity  tests:  failure  to 
adequately  assay  for  Mo-99;  failure  of 
the  Medical  Isotopes  Committee  to 
evaluate  hazards  associated  with  the 
use  of  1  curie  of  hydrogen-3  (H-3)  and 
prescribe  special  conditions  for  safe  use; 
failure  to  maintain  license  limits  for  H-3: 
failure  to  determine  air  concentrations 
in  restricted  and  unrestricted  areas  for 
H-3;  failure  to  maintain  urine  bioassay 
records  for  H-3:  disposal  by  an 
unauthorized  method  and  failure  to 
verify  that  transfer  of  material  for  waste 
disposal  was  allowed  by  the  reciprent's 
license;  failure  to  perform  weekly  and 
monthly  surveys  of  laboratories;  failure 
to  maintain  unrestricted  area  radiation 
levels  below  regulatory  limits:  failure  to 
document  an  evaluation  of  a  thyroid 
uptake  which  exceeded  40  maximum 
permissible  concentration  hours:  failure 
to  maintain  records  of  surveys  of  waste 
sent  to  normal  trash  after  decay  in 
storage;  failure  to  follow  Department  of 
Transportation  shipping  regulations  for 
transfer  of  a  waste  shipment:  failure  to 
maintain  specification  7A  packaging 
certification;  and  failure  to  use  syringe 
shields.  The  violations  are  described  in 
greater  detail  in  the  Notice  of  Violation 
being  issued  concurrently  with  this 
Order. 

Collectively,  these  violations 
represent  inadequate  managemv^nt 
control  of  the  radiation  safety  program 
and  they  demonstrate  the  need  for 
significant  corrective  measures  to 
prevent  similar  violations  in  the  future. 
At  an  enforcement  conference  on 
October  25, 1984.  the  licensee  made 
commitments  to  make  such 
improvements.  On  October  26.  Region  I 
issued  a  Confirmatory  Action  Letter 
documenting  these  commitments. 
Because  of  the  importance  of  these 
commitments  to  the  improvements  of  the 
licensee's  program.  I  have  determined 
that  these  commitments  should  be 
formally  required  by  an  Order. 

Ill 

In  view  of  the  foregoing,  and  pursuant 
to  Sections  81, 161(b),  161(o).  and  182  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  in  9  2.204  and  10  CFR  Part 
30,  it  is  hereby  ordered  that: 

A.  The  licensee  shall  retain  the 
services  of  a  recognized  expert  in  the 
planning  and  implementation  of  a 
radiation  protection  program, 
independent  of  its  staff,  with  extensive 
experience  in  the  management  and 
implementation  of  broad  scope  licensed 


radiation  safety  programs,  to  perform  an 
assessment  of  the  licensee's  radiation 
safety  program. 

B.  The  licensee  shall  submit  a  detailed 
plan  for  performing  the  assessment  of 
the  licensee's  radiation  safety  program. 
This  plan  shall  include  criteria  for 
determining  the  adequacy  of  program 
functions,  methods  for  measuring 
program  performance,  and  milestone 
dates  for  the  completion  of  the 
assessment  of  items  detailed  in  the  plan. 

The  assessment  shall  include,  but 
need  not  be  limited  to,  a  review  of: 

1.  The  licensee's  organization, 
assigned  responsibilities  and 
authorities; 

2.  The  licensee's  program  for  training 
and  retraining  individuals  working  with 
NRC  licensed  materials  in  NRC 
regulations,  in  the  conditions  of  its 
license,  and  in  safe  practices  for  using 
licensed  material; 

3.  The  licensee'  methods  of  approving 
use  of  licensed  materials  and  developing 
procedures  for  the  safe  use  of  licensed 
materials; 

4.  The  licensee's  program  for  training 
and  qualifications  of  all  individuals 
involved  in  managing,  supervising, 
inspecting  and  auditing  licensed 
activities; 

5.  The  licensee's  program  of 
surveillances  and  audits  to  determine 
compliance  by  by  individual  users  of 
licensed  materials  with  NRC 
regulations,  the  conditions  of  its  Nl^C 
license,  and  its  internal  rules  for  the  safe 
use  of  radioactive  materials;  and. 

6.  The  licensee's  current  status  of 
compliance  with  NRC  regulations  and 
the  conditions  of  its  license. 

C.  Within  60  days  of  NRC  approval  of 
the  assessment  plan  described  in 
Section  III.  B  of  this  Order,  the  plan  shall 
be  implemented  and  completed,  and  the 
independent  expert  shall  provide  the 
Hospital  Director  a  written  report  which 
describes  the  weaknesses  identified 
during  the  assessment  and 
recommendations  for  improvement.  A 
copy  of  this  report  shall  be  provided  to 
the  Regional  Administrator,  NRC  Region 
I.  at  the  same  time  it  is  transmitted  to 
the  licensee. 

D.  Within  30  days  of  the  date  of  the 
assessment  report,  the  licensee  shall 
submit  a  report  to  the  NRC  Regional 
Administrator  describing  the  methods  of 
implementing  the  recommendations  of 
the  assessment  report  or  providing 
justification  for  alternative  corrective 
action  if  any  specific  recommendations 
are  not  adopted.  This  report  shall 
include: 

1.  Action  items  to  be  performed; 

2.  Schedules  for  completion  of  each 
specific  action  item;  and 


Federal  Register  /  Vol.  50.  No.  2  /  Thursday.  January  3.  1985  /  Notices 


371 


3.  A  system  for  monitoring  and 
tracking  the  status  and  completion  of 
the  action  items. 

Upon  completion  of  all  action  items,  a 
final  report  shall  be  submitted  to  the 
NRC  Regional  Administrator. 

E.  The  Regional  Administrator  may 
relax  or  terminate  any  of  the  preceding 
conditions  for  good  cause  shown. 

The  licensee  or  any  other  person 
whose  interest  is  adversely  affected  by 
this  Order  may  request  a  hearing  on  this 
Order.  Any  request  for  hearing  shall  be 
submitted  to  the  Deputy  Director.  Office 
of  Inspection  and  Enforcernent,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  within  30  days 
of  the  date  of  this  Order.  A  copy  of  the 
request  shall  also  be  sent  to  the 
Executive  Legal  Director  at  the  same 
address  and  to  the  Regional 
Administrator.  NRC  Region  1,  631  Park 
Avenue,  King  of  Prussia.  Pennsylvania 
19406.  J 

If  a  hearing  is  to  be  held  concerning 
this  Order,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Order  shall  be  sustained. 

This  Order  shall  become  effective 
upon  expiration  of  the  time  during  which 
a  hearing  may  be  requested  or,  in  the 
event  a  hearing  is  requested,  on  the  date 
specified  in  an  Order  issued  following 
further  proceedings  on  this  Order. 

Dated  at  Bclhesda.  Maryland  this  26tb  day 
of  December  1984. 

For  the  Nuclear  Regulatory  Commission. 
lames  M.  Taylor. 

Deputy  Director,  Office  o^lnspectioa  and 
Enforcement 

Notice  of  Violation 

(Docket  No.  30-01815:  License  Na  20-00671- 
02;  EA  84-114] 

Veterans  Administration  Hospital 
Boston,  Massachusetts  02215 

An  NRC  inspection  of  activities 
authorized  under  NRC  License  No.  20^  ~ 
00671-02  was  conducted  on  August  31, 
1984  and  September  12. 1984.  During  the 
inspection,  eighteen  violations  of  NRC 
requirements  were  identified. 
Collectively,  these  violations  represent 
inadequate  management  control  and 
oversight  of  the  radiation  safety 
program.  i 

In  accordance  with  io  CFR  2.201  and 
the  General  Statement  of  Policy  and 
Procedure  for  NRC  Enforcement 
Actions,  10  CFR  Part  2.  Appendix  C.  FR 
6583  (March  8. 1984).  these  particular 
violations  are  set  forth  below: 


A.  10  CFR  20.301  requires  that  no 
licensee  dispose  of  licensed  material 
except  by  certain  specified  procedures. 

10  CFR  30.34(c)  requires  that  each 
licensee  confine  his  possession  and  use 
of  byproduct  materials  to  the  locations 
and  purposes  authorized  by  the  license. 

10  CFR  30.41(c)  requires  that,  prior  to 
transferring  licensed  material  each 
licensee  verify  that  the  transferee's 
license  authorizes  the  receipt  of  the 
type,  form,  and  quantity  of  byproduct 
material  to  be  transferred. 

10  CFR  30.41(d)  requires  that  the 
verification  include  the  possession  of  a 
current  copy  of  the  transferee's  specific 
license  or  a  written  certificate  from  the 
transferee  stating  that  the  transferee  is 
authorized  to  receive  the  type,  form,  and 
quantity  of  byproduct  material  to  be 
transferred.  Condition  20  of  License  No. 
20-00671-02  incorporates  by  reference 
Appendix  J  of  the  application  dated  July 
31, 1979  which  requires  radioactive 
wastes  be  transferred  only  to  a  specified 
commerical  waste  disposal  company. 

Contrary  to  the  above,  on  October  25, 

1982.  the  Radioisotopes  Committee 
approved  and  placed  into  effect  a  waste 
disposal  procedure  which  resulted  in  the 
shipment  via  private  carrier  in  January 
1984,  and  on  several  other  occasions  in 

1983,  and  1982,  of  dog  carcasses 
containing  up  to  40  microcuries  of  Ce- 
144,  Ru-103.  Sc-46.  Nb-95  as 
microspheres;  and  rat  carcasses 
containing  in  excess  of  0.2  microcurie 
per  gram  of  H-3  in  double  plastic  bags 
to  another  licensee  for  incineration,  a 
method  not  specified  in  10  CFR  20.301  or 
authorized  by  conditions  of  the  NRC 
license  as  per  10  CFR  30.34(c). 
Additionally  the  licensee  did  not  verify 
prior  to  the  transfer  that  the  transferee's 
license  authorized  the  receipt  of  the 
type,  form  and  quantity  of  byproduct 
material  to  be  transferred  by  obtaining  a 
copy  of  the  transferees  license  or  a 
written  certification  from  the  transferee 
in  accordance  with  10  CFR  30.41(c)  and 
10  CFR  30.41(d).  Further,  the  transferree 
who  received  the  radioactive  wastes 
was  not  the  commercial  waste  disposal 
company  specified  in  Appendix  J  of  the 
July  31. 1979  application. 

B.  10  CFR  71.5(a)  requires  that  no 
licensee  deliver  any  licensed  material  to 
a  carrier  for  transport  without 
complying  with  the  applicable 
requirements  of  the  regulations 
appropriate  to  the  mode  of  transport  of 
the  Department  of  Transportation  in  49 
CFR  Parts  170-189. 

Contrary  to  the  above,  in  January  1984 
and  on  several  other  occasions  in  1983 
and  1982.  the  licensee  shipped  animal 
carcasses  in  double  plastic  bags  via 
private  carrier  to  another  licensee's 
facilities  and  did  not  prepare  the 


shipment  in  accordance  with  any  of  the 
applicable  packaging,  marking  and 
labeling,  monitoring,  shipping  paper,  and 
mode  of  transport  regulations  in  49  CFR 
Parts  172. 173.  and  177. 

C.  10  CFR  20.105(b)  requires  that 
radiation  levels  in  unrestricted  areas  be 
limited  such  that  if  an  individual  were 
continuously  present  in  the  area  the 
individual  could  not  receive  a  dose  in 
excess  of  2  millirems  in  any  hour  or  100 
millirems  in  any  seven  consecutive 
days. 

Contary  to  the  above,  on  Arpil  26. 
1984.  a  radiation  level  of  3.5 
milliroentgen  per  hour  existed  for  40 
hours  in  an  unrestricted  area  at  the 
doorway  of  a  room  containing  a 
brachytherapy  patient  implanted  with  60 
millicuries  of  iridium-192.  Additionally, 
a  radiation  level  of  2.8  milliroentgen  per 
hour  existed  at  a  point  1  foot  from  the 
wall  in  a  patient's  room  which  was 
adjacent  to  the  patient's  room.  These 
radiation  levels  resulted  in  doses  which 
exceeded  the  dose  limits  of  2  millirems 
in  any  hour  and  to  100  millirems  in  any 
seven  consecutive  days. 

D.  10  CFR  20.103(b)(2)  requires  that 
whenever  the  intake  of  radioactive 
material  by  any  individual  exceeds  that 
which  would  result  from  inhalation  of 
such  material  for  forty  hours  at  the 
uniform  concentrations  specified  in  10 
CFR  Part  20.  Appendix  B.  Table  I. 
Column  1.  the  licensee  make  such 
evaluations  and  take  such  actions  as  are 
necessary  to  assure  against  recurrence. 
10  CFR  20.103(b)(2)  further  requires  that 
the  licensee  maintain  records  of  such 
occurrences,  evaluations,  and  actions 
taken  in  a  clear  and  readily  identifiable 
form  suitable  for  summary  review  and 
evaluation. 

Contrary  to  the  above,  as  of 
September  12, 1984.  an  intake  of  125.9 
maximum  permissible  concentrations 
(MPC)  hours  of  iodine-125  took  place  on 
July  24. 1981.  an  amount  3.1  times  the 
limits  specified  in  10  CFR  Part  20. 
Appendix  B.  Table  I.  Column  1,  but 
adequate  records  were  not  maintained 
to  document  any  actions  taken  to 
prevent  recurrence  in  a  clear  and 
identified  form  suitable  for  summary 
review  and  evaluation. 

E.  10  CFR  20.201(b)  requires  that  each 
licensee  make  such  surveys  as  may  be 
necessary  to  comply  with  all  sections  of 
Part  30.  As  defined  in  10  CFR  20.201(a), 
"survey"  means  an  evaluation  of  the 
radiation  hazards  incident  to  the 
production,  use.  release,  disposal,  or 
presence  of  radioactive  materials  or 
other  sources  of  radiation  under  a 
specific  set  of  conditions. 

10  CFR  20.103(a)(3)  requires  that  each 
licensee  shall  make  suitable 
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measurements  of  concentrations  of 
radioactive  materials  in  air  for  detecting 
and  evaluating  airborne  radioactivity  in 
restricted  areas. 
Contrary  to  the  above. 

1.  As  of  September  12. 1984.  no 
sur\'eys  were  made  to  determine  that  an 
individual  who  handled  one-curie 
quantities  of  hydrogen-3  labeled  water 
and  operated  on  rats  containing  up  to 
500  millicuries  of  hydrogen-3  in 
February,  March  and  April,  1984  was 
not  exposed  to  airborne  concentrations 
exceeding  the  limits  speciHed  in  10  CFR 
20.103. 

2.  No  surveys  or  evaluations  were 
made  of  the  concentrations  of 
radioactive  materials  in  the  effluent  air 
discharged  from  a  hood  where  one-curie 
quantities  of  hydrogen-3  labeled  water 
were  handed  during  February,  March 
and  April  of  1984,  to  assure  that  releases 
to  unrestricted  areas  were  in  compliance 
with  10  CFR  20.106. 

F.  10  CFR  30.34(g)  requires  that  each 
licensee  test  generator  eluates  of 
technetium-99m  in  accordance  with  10 
CFR  35.14(b)(4HiHiv). 

10  CFR  3S.14(b)(4)(ii)  requires  that 
technetium-99m  separated  from 
molybdenum-99  either  by  elution  of  a 
molybdenum-99/technetJum-99m 
generator  or  by  an  extraction  process  be 
tested  to  detect  and  quantify 
molybdeum-99  activity  prior  to 
administration  to  patients. 

Contrary  to  the  above,  as  of  August 
31. 1984,  technctium-99m  eluted  from  a 
generator  was  not  adequately  quantified 
for  molybdenum-99  activity,  because  the 
result  received  was  not  multiplied  by 
the  dose  calibrator  manufacturer's 
stated  multiplication  factor.  In  addition, 
the  molybdeum-99  assay  results  were 
recorded  daily  but  were  evaluated  only 
once  per  week. 

C.  10  CFR  19.12  requires  that  all 
individuals  working  in  restricted  areas 
be  instructed  in  the  applicable 
provisions  of  the  Commission's 
regulations  and  licenses. 

Contrary  to  the  above,  two 
individuals  working  in  restricted  areas 
had  not  been  instructed  in  the 
applicable  provisions  of  the 
Commission's  regulations  and  licenses 
SpeciHcally.  as  of  August  31. 1984,  a 
nuclear  medicine  physician  who 
routinely  prepared 
radiopharmaceuticals  did  not  know 
what  a  linearity  test  was.  nor  the 
purpose  of  such  tests,  and  on  Septemb«>r 
12. 1984,  the  Radiation  Safety  Ofricer 
was  not  aware  such  a  test  was  required 
by  License  No.  20-00671-02  issued 
November  1, 1982. 

H.  Condition  20  of  License  No.  20- 
00671-02  requires  that  licensed  material 


be  possessed  and  used  in  accordance 
with  statements,  representations  and 
procedures  contained  in  application 
dated  July  31, 1979.  and  letter  dated 
August  16,  1982. 

1.  Block  7  of  this  application  specifies 
that  the  Radioisotopes  Committee 
follow  the  responsibilities  and  duties  as 
stated  in  Appendix  B  of  Regulatory 
Guide  10.8.  Items  4  and  5  of  Appendix  B 
require  that  the  Committee  review  and 
approve  all  uses  and  prescribe  special 
conditions  for  proposed  use  such  as 
bioassays.  air  monitoring,  etc. 

Contrary  to  the  above,  the  Committee 
did  not  review  or  prescribe  special 
conditions  for  the  use  of  one-curie 
quantities  of  hydrogen-3  as  water  prior 
to  such  use  in  February,  March  and 
April  1984. 

2.  Block  10  of  this  application  requires 
that  dose  calibrators  be  calibrated  in 
accordance  with  procedures  contained 
in  Appendix  D,  Section  2.  of  Regulatory 
Guide  lO.a 

Item  A.3  of  Appendix  D.  Section  2. 
requires  that  the  dose  calibrator 
linearity  be  determined  at  installation 
and  quarterly  thereafter. 

Items  A.l  and  C.l  of  Appendix  D, 
Section  2.  require  that  dose  calibrators 
be  checked  prior  to  each  day's  use  with 
a  long  hved  standard  at  all  commonly 
used  radionuclide  settings  and  that 
control  charts  of  instrument  constancy 
be  maintained. 

Contrary  to  the  above,  as  of  August 
31, 1984,  dose  calibrator  constancy  tests 
were  not  performed  June  15,  June  22, 
July  23.  August  1.  22.  27,  and  28. 1984 
and  the  August  31. 1984  test  was  not 
performed  prior  to  use  of  the  dose 
calibrator.  Additionally,  as  of 
September  12. 1984.  dose  calibrator 
linearity  tests  had  nfit  been  performed 
for  any  of  the  8  calendar  quarters  since 
the  issuance  of  the  license  on  November 
1.1982. 

3.  Block  17  of  this  application  requires 
that  surveys  be  performed  in 
accordance  with  the  "Area  Survey 
Procedures"  contained  in  Appendix  I  of 
Regulatory  Guide  10.8. 

Item  2  of  Appendix  I  requires  monthly 
surveys  in  laboratories  using  200 
microcuries  or  less. 

Item  3  of  Appendix  I  requires  all  other 
laboratories  and  waste  storage  areas  be 
surveyed  weekly. 

Item  4  of  Appendix  I  requires  that 
weekly  and  monthly  surveys  consist  of 
radiation  level  measurements  and  a 
series  of  wipe  tests  to  measure 
contamination. 

Contrary  to  the  above,  the  specified 
surveys  were  not  always  performed  as 
required.  Specifically,  as  of  September 
12. 1984,  wipe  tests  in  the  nuclear 


medicine  department,  where  greater 
than  200  microcuries  of  byproduct 
material  are  used,  were  not  performed 
weekly.  Also,  during  the  period  from 
July  7. 1981  to  September  12, 1964:  a) 
wipe  tests  of  the  isotope  preparation 
room  were  performed  for  only  27  of  the 
required  165  weeks,  b)  wipe  tests  in  the 
waste  storage  and  injection  areas  were 
performed  only  for  4  of  the  required  165 
weeks,  c]  wipe  tests  where  millicurie 
quantities  of  iodine-125  were  being  used 
for  iodinations  were  performed  only 
once  during  the  same  time  period,  and  d) 
no  wipe  tests  had  been  performed  in  a 
laboratory  handling  500  millicurie 
quantities  hydrogen-3. 

4.  Item  IV A.  of  ".  .  .  Protocol  for 
Radiation  Protection"  requires  that 
personnel  exposure  be  maintained  at  the 
lowest  practical  level. 

Block  15  of  this  application)  requires 
that  radioactive  material  be  used  in 
accordance  with  Appendix  G  of 
Regulatory  Guide  10.8. 

Item  4  of  Appendix  G  requires  that 
syringe  shields  be  used  for  the 
preparation  of  doses. 

Contrary  to  the  above,  on  August  31, 
1984.  an  individual  failed  to  use  a 
syringe  shield  in  the  preparation  of  a 
flood  source,  a  procedure  which  would 
not  maintain  his  personnel  exposure  at 
the  lowest  practical  level. 

5.  Block  7  of  this  application  requires 
that  the  Radioisotopes  Committee  meet 
at  the  frequency  stated  in  Appendix  B  of 
Regulatory  Guide  10.8. 

Appendix  B  requires  that  the 
Committee  meet  as  often  as  necessary 
to  conduct  its  business  but  no  less  than 
once  each  calendar  quarter. 

Contrary  to  the  above,  the 
Radioisotopes  Committee  did  not  meet 
during  the  fourth  calendar  quarter  of 
1983. 

I.  License  Condition  8.C.  authorizes 
the  maximum  amount  that  the  licensee 
may  possess  at  any  one  time  is  2000 
millicuries  (2  curies)  for  hydrogen-3. 

Contrary  to  the  above,  as  of 
September  12, 1984  the  licensee  had 
quantities  of  hydrogen-3  in  excess  of  3 
curies  and  had  possessed  such 
quantities  since  April  1984. 

).  10  CFR  71.5(a)  requires  that  no 
licensee  deliver  any  licensed  material  to 
a  carrier  for  transport  without 
complying  with  the  applicable 
requirements  of  the  regulations 
appropriate  to  the  mode  of  transport  of 
the  Department  of  Transportation  in  49 
CFR  Parts  170-189. 

49  CFR  173.415(a)  requires  that  each 
shipper  of  a  Specification  7A  package 
must  maintain  on  file  for  at  least  one 
year  after  the  latest  shipment  complete 
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documentation  of  tests  and  evaluations 
showing  that  the  packaging  complies 
with  that  specification. 

Contrary  to  the  above,  since 
November  1. 1982,  waste  barrels  bearing 
the  marking  "DOT  Spec.  7A"  have  been 
routinely  shipped  from  the  hospital 
without  maintaining  documentation  that 
the  barrels  meet  the  specification. 

K.  10  CFR  20.401(b)  requires  that  each 
licensee  maintain  records  showing  the 
results  of  surveys  required  by  10  CFR 
20.201(b). 

Contrary  to  the  Above,  | 

1.  As  of  September  12, 1984,  records 
were  not  maintained  of  those  surveys 
performed  to  assure  compliance  with  10 
CFR  20.301,  which  describes  authorized 
means  of  disposing  of  radioactive  waste. 
Specifically,  surveys  taken  to  assure 
materials  held  for  decay-in-storage 
could  not  be  distinguished  from 
background  were  not  recorded. 

2.  As  of  September  12. 1984,  results 
were  not  recorded  of  surveys 
(evaluations]  performed  to  assure 
compliance  with  10  CFR  20.103  by  urine 
bioassay  of  possible  hydrogen-3  uptake 
of  persons  handling  hydrogen-3  in 
excess  of  100  millicuries. 

Collectively,  these  violations  have 
been  categorized  in  the  aggregate  at 
Severity  Level  III  (Supplements  IV  and 
VI). 

Pursuant  to  the  provisions  of  10  CFR 
2.201,  Veterans  Administration  Hospital 
is  hereby  required  to  submit  to  this 
office  with  a  copy  to  the  Deputy 
Director,  Office  of  Inspection  and 
Enforcement.  USNRC.  Washington,  D.C 
20555,  within  30  days  of  the  date  of  this 
Notice,  a  written  statement  or 
explanation  in  reply,  including  fur  each 
alleged  violation  (1)  admission  or  denial 
of  the  alleged  violation:  (2)  the  reasons 
for  the  violation,  if  admitted:  (3)  the 
corrective  steps  that  will  be  taken  and 
the  results  achieved:  (4)  the  corrective 
steps  that  will  be  taken  to  avoid  further 
violations;  and  (5)  the  date  when  full 
compliance  will  be  achieved. 
Consideration  may  be  given  to 
sxtending  the  response  time  for  good 
cause  shown.  Under  the  authority  of 
Section  182  of  the  Act,  42  U.S.C.  2232, 
this  response  shall  be  submitted  under 
oath  or  affirmation  { 

Dated  at  Bethesda.  Maryland,  this  26th  day 
of  December  1984. 

For  the  Nuclear  Regulatory  Commission. 
lames  M.  Taylor. 

Deputy  Director.  Office  of  UKpoi'tion  and 
Enforcement. 
|FR  Doc.  85-161  Filed  1-2-*';:  8:45  ami 
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[UcenM  No.  13-00694-03;  EA  84-10] 

Veterans  Administration,  Richard  L. 
Roudebush  Veterans,  Administration 
■Medical  Center;  Order  Rescinding 
Order  Imposing  Civil  Monetary 
Penalties 

1 

Richard  L.  Roudebush  Veterans 
Administration  Medical  Center  1481 
West  10th  Street,  Indianapolis,  Indiana 
46202,  (the  "Licensee")  is  the  holder  of 
Byproduct  Material  License  No.  13- 
00694-03  (the  "License")  issued  by  the 
Nuclear  Regulatory  Commission 
(Commission)  which  authorizes  medical 
research  and  development,  diagnosis, 
and  therapy.  License  No.  13-00694-03 
was  amended  in  its  entirety  on  March 
15, 1983,  and  expires  on  March  31. 1988. 

II 

As  a  result  of  a  routine  inspection 
conducted  on  January  9, 10,  and  27, 1984. 
by  the  Commission's  Region  III  Office, 
the  NRC  staff  determined  that  the 
Licensee  had  not  conducted  its  activities 
in  full  compliance  with  NRC 
requirements.  A  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalties  was  served  on  the 
Licensee  by  letter  dated  March  12. 1984. 
The  Licensee  responded  to  the  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalties  with  two  letters  both 
dated  April  24, 1984. 

Upon  consideration  of  the  Licensee's 
response,  the  Director  of  the  Office  of 
Inspection  and  Enforcement  determined 
that  with  one  exception,  for  which  the 
penalty  was  remitted,  the  violations 
occurred  as  stated,  and  the  penalties 
proposed  for  the  violations  set  out  in  the 
Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalties  should  be 
imposed.  An  Order  Imposing  Civil 
Penalties  of  One  Thousand  Eight 
Hundred  and  Thirty  Three  Dollars  was 
issued  on  June  19, 1984. 

Ill 

On  July  16, 1984,  the  Licensee 
requested  a  hearing  on  the  Order 
contending  that  the  Order  should  not  be 
sustained  on  the  basis  of  the  violations 
enumerated.  The  NRC  has  reviewed  all 
the  circumstances  of  this  case,  including 
the  results  of  an  inspection  on 
November  20, 1984,  and  has  concluded 
that  the  civil  penalties  should  be 
rescinded. 

IV 

Therefore,  the  June  19, 1984  Order     • 
Imposing  Civil  Monetary  Penalties  is 
hereby  rescinded. 

For  the  Nuclear  Regulatory  Commission. 


Dated  at  Bethesda,  Maryland,  this  24lh  day 
of  December  1984. 
fames  M.  Taylor, 

Deputy  Director.  Office  of  Inspection  and 
Enforcement. 
[FR  Doc.  85-162  Filed  1-2-85:  8:45  am] 

BttUNQ  CODE  TSaO-OI-M 


NATIONAL  ADVISORY  COMMITTEE 
ON  OCEANS  AND  ATMOSPHERE 

Change  in  Future  Meeting  Dates 

December  19. 1984. 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Adyisory  Committee  Act.  5 
U.S.C.  App.  1  (1982),  as  amended,  notice 
is  hereby  given  that  the  National 
Advisory  Committee  on  Oceans  and 
Atmosphere  (NACOA)  will  hold 
meetings  on  the  days  listed  below  in 
calendar  year  1985.  All  the  meetings  will 
be  held  in  Washington,  D.C.  except  for 
the  November  meeting  which  will  be 
held  in  San  Diego.  CA.  Exact  times  and 
locations  will  be  announced  at  a  l;iter 
date. 

The  Committee,  consisting  of  18  non- 
Federal  members  appointed  by  the 
President  from  academia,  business  and 
industry,  public  interest  organizations, 
and  State  and  local  governments  was 
established  by  Congress  by  Public  Law 
95-63  on  July  5. 1977.  Its  duties  are  to  (1) 
undertake  a  continuing  review,  on  a 
selective  basis,  of  national  ocean  policy, 
coastal  zone  management,  and  the 
status  of  the  marine  and  atmospheric 
science  and  service  programs  of  the 
United  States;  (2)  advise  the  Secretary 
of  Commerce  with  respect  to  the 
carrying  out  of  the  programs 
administered  by  the  National  Oceanic 
and  Atmospheric  Administration;  and 
(3)  submit  an  annual  report  to  the 
President  and  to  Congress  setting  forth 
an  assessment,  on  a  selective  basis,  of 
the  status  of  the  Nation's  marine  and 
atomospheric  activities,  and  submit  such 
other  reports  as  may  from  time  to  time 
be  requested  by  the  President  or 
Congress. 

The  tentative  meeting  dates  are  as 
follows: 

Innuary  24.  25  (revised) — Thursday  and 

Friday 
March  4.  5 — Monday  and  Tuesday 
April  17. 18 — Wednesday  and  Thursday 
June  3,  4 — Monday  and  Tuesday 
July  15. 16 — Monday  and  Tuesday 
August  19,  20 — Monday  and  Tuesday 
September  30,  October  1 — Monday  and 

'Tuesday 
November  14, 15 — ^Thursday  and  Friday 

The  public  is  welcome  at  the  sessions 
and  will  be  admitted  to  the  extent  that 
seating  is  available.  Persons  wishing  to 
make  formal  statements  should  notify 
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the  Chairman  in  advance  of  the  meeting. 
The  Chairman  retains  the  prerogative  to 
place  limits  on  the  duration  of  oral 
statements  and  discussions.  Written 
statements  may  be  submitted  before  or 
after  each  session. 

Additional  information  concerning 
these  meetings  may  be  obtained  through 
the  Committee's  Executive  Director, 
Steven  N.  Anastasion  whose  mailing 
address  is:  National  Advisory 
Committee  on  Oceans  and  Atmosphere. 
3300  Whitehaven  Street.  NW.. 
Washington.  DC  20235.  The  telephone 
number  is  202/653-7818. 

Dated:  December  20. 1964.    " 
Steven  N.  AnasUsion, 
Executive  Director. 
|FR  Doc.  85-20  Filed  1-2-65:  6:45  am) 

MXMGCOOC  3S1*-n-ll 


SECURITIES  AND  EXCHANGE 
COMMISSION 

|R«ieaM  No.  14073;  •12-S«90| 

Hutton  Advantaged  Properties  Limited 
Partnership,  et  al.;  Application 
Pursuant  to  Section  6<c)  of  ttte  Act  for 
.Exemption  From  AH  Provisions  of  the 
Act 

Correction 

In  the  issue  of  Monday.  August  6. 
1984.  in  the  document  beginning  on  page 
31354,  make  the  following  correction:  on 
page  31356.  in  the  third  column,  in  the 
file  line  at  the  end  of  the  document,  "FR 
Doc.  84-20686"  should  read  '  FR  Doc.  84 
20833." 


IReins*  No.  21189;  SR-MSRB— M-lll 

Self-Regulatory  Organizations; 
Municipal  Securities  Rutemaking 
Board;  Order  Approving  Proposed 
Rule  Change 

Correction 

In  the  issue  of  Monday.  August  6, 
1984.  in  the  document  beginning  on  page 
31357,  make  the  following  correction:  On 
page  3135a  at  the  top  of  the  first  column, 
the  file  line.  "PR  Doc.  84-20688"  should 
read    FR  Doc.  84-20688a." 

■•ujNOcooc  MM-n-m 


(R«lMS«  No.  21184;  SR-C80E-«3-«2] 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange; 
Order  Approving  Proposed  Rule 
Change 

Correction 

In  the  issue  of  Monday.  August  6, 
1984,  in  the  document  beginning  on  page 
31356.  make  the  following  correction:  on 
page  31357.  in  the  Hrst  column,  the  file 
line,  "FR  Doc.  84-20687"  should  read 
"FR  Doc.  84-20687a.  • 

HUJNQCOOC  1MM-0a-M 


SMALL  BUSINESS  ADMINISTRATION 
Interest  Rates 

The  interest  rate  on  section  7(a)  Small 
Business  Administration  direct  business 
loans  (as  amended  by  Pub.  L  97-35)  and 
the  SBA  share  of  immediate 
participation  loans  is  twelve  and  three 
fourths  (12%)  percent  for  the  fiscal 
quarter  beginning  January  1, 1985. 

On  a  quarterly  basis,  the  Small 
Business  Administration  also  publishes 
an  interest  rate  called  the  optional  "peg" 
rate  (13  CFR  120.3(b)(2)(iii)).  This  rate  is 
a  weighted  average  cost  of  money  to  the 
government  for  maturities  similar  »u  the 
average  SBA  loan.  This  rate  may  be 
used  as  a  base  rate  for  guaranteed 
fluctuating  interest  rate  SBA  loans.  For 
the  January-March  quarter  of  1985.  this 
rate  will  be  twelve  and  one-eight  (12 '4) 
percent. 
Edwia  T.  HoUoway, 

Associate  Administrator  for  Finance  and 
Investment. 

im  Doc.  85-180  Filed  1-2-85:  8:45  am) 

MUMQ  coot.  1019-01-11 


(Declaration  of  Disastar  Loan  Area  #2178) 

Virgin  Islands;  Declaration  of  Disaster 
Loan  Area 

St.  Croix  Island  and  the  adjacent 
Islands  of  St.  Thomas  and  St.  John  in  the 
Territory  of  the  Virgin  Islands  constitute 
a  disaster  area  as  a  result  of  flooding 
and  severe  wind  and  water  damage 
which  occurred  November  5  through  7, 
1984.  Eligible  persons,  firms,  and 
organizations  may  file  applications  for 
loans  for  physical  damage  until  the  close 
of  business  on  February  19, 1985,  and  for 
economic  injury  until  the  close  of 
business  on  September  23, 1985,  at  the 
address  listed  below: 
Disaster  Area  1  Office. 
Small  Business  Administration. 


15-01  Broadway, 
Fair  Lawn,  New  Jersey  07410. 
or  locally  announced  locations. 
Interest  rates  are: 

otnt 

Mom«o«in«f»  iMlh  cracM  availaW*  tlm^tr* a.OOO 

liomaomit  inttioul  end*  mmHtM  ilHHtmi 4 000 

BuiirnMM  mm  pxtl  «»mHM«  alimt^wn SOOO 

aumnmmt  Mlhout  cmM  ■vl»bli  itnt^mt 4.000 

Duiinimi  (ElOU  <««wut  oiMM  ■miaii  •!••■ 

«»>•'• 4.000 

Othaf  (non-proM  organoaton*  inckitfng  ctlMbU 

and  rabgnus  organoalona) 11  126 

The  number  assigned  to  this  disaster 
is  217611  for  physical  damage  and  for 
economic  injury  the  number  is  623900. 

Dated:  December  21, 1984. 
(Catalog  of  Federal  Domestic  Assistance 
Program  N'os.  S9002  and  S9008) 
Robeit  B.  Webber, 
Acting  .Administrator. 
[FR  Doc.  85-181  Filed  1-2-65:  6:45  am) 
BNJJNQ  cooc  ooas-ei-M 


DEPARTMENT  OF  STATE 

(Public  Notic*  CM-8/7961 

National  Committee  of  the  U.S. 
Organization  for  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT);  Meeting 

The  Department  of  State  announces 
that  the  National  Committee  of  the  U.S. 
Organization  for  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  will  meet  on 
February  14, 1985  at  10:00  a.m.  in  Room 
2925,  Department  of  State,  2201  C  Streeh 
NW.,  Washington,  D.C. 

The  National  Committee  assists  in  the 
resolution  of  administrative/procedural 
problems  pertaining  to  U.S.  CCITT 
activities;  provides  advice  on  matters  of 
policy  and  positions  in  the  preparation 
for  CCITT  Plenary  Assemblies  and 
meetings  of  the  International  Study 
Groups:  provides  advice  and 
recommendations  in  regard  to  the  work 
of  the  U.S.  CCm  Study  Groups:  and 
recommends  the  disposition  of  proposed 
U.S.  contributions  to  the  international 
CCITT  which  are  submitted  to  the 
Committee  for  consideration. 

The  purpose  of  the  meeting  on 
February  14  is  to  review  the  results  of 
the  National  Committee's  ad  hoc  groups 
(Special  S  and  Preparatory  Committee 
for  the  World  Administrative  Telegraph 
and  Telephone  Conference  (PC/ 
WATTC)  as  announced  in  a  separate 
Federal  Register  notice),  and  to  prepare 
U.S.  contributions  and  positions  with 
regard  to  the  international  meetings  of 
the  CCITT  dealing  with  such  matters. 
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Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion  subject  to  instructions  of  the 
Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facilitated  if 
arrangements  are  made  in  advance  of 
the  meeting.  It  is  requested  that  prior  to 
the  meeting,  persons  who  plan  to  attend, 
so  advise  Mr.  Earl  Barbely,  Department 
of  State;  telephone  (202)  632-3405.  All 
attendees  must  use  the  C  Street 
entrance  to  the  building. 

Dated:  December  24. 1994. 
Eari  S.  Barbely. 

Chairman.  U.S.  CCITT National  Committee. 
|FR  Doc.  85-99  Filed  1-2-85;  8:45  am) 

SiLUNQ  CODE  4710-07-M 


IPublic  Notie*  CM-6/7951 

Oceans  and  International 
Environmental  and  Scientific  Affairs 
Advisory  Committee;  Partially  Closed 
Meeting 

The  Antarctic  Section  of  the  Oceans 
and  International  Environmental  and 
Scientific  Affairs  Advisory  Committee 
will  meet  at  3:00  PM.  Thursday,  January 
31, 1985.  in  Room  1207.  Department  of 
State,  Washington,  O.C. 

At  this  meeting,  officers  responsible 
for  Antarctic  affairs  in  the  Department 
of  State  will  discuss  key  issues  and 
problems  involving  the  Antarctic  in  the 
context  of  current  domestic  and 
international  developments.  This 
session  will  be  open  to  the  public.  The 
public  will  be  admitted  to  the  session  to 
the  limits  of  seating  capacity  and  will  be 
given  the  opportunity  to  participate  in 
discussion  according  to  the  instructions 
of  the  Chairman.  As  access  to  the 
Department  of  State  is  controlled, 
persons  wishing  to  attend  the  January  31 
meeting  should  enter  the  Department 
through  the  Diplomatic  ("C"  Street) 
Entrance.  Department  offlcials  will  be  at 
the  Diplomatic  Entrance  to  escort 
attendees  to  Room  1207. 

The  Antarctic  Section  of  the  Oceans 
and  International  Environmental  and 
Scientific  Affairs  Advisory  Committee 
will  also  meet  on  Friday,  February  1, 
1985,  at  the  National  Academy  of 
Sciences,  2101  Constitution  Avenue, 
NW.,  in  sessions  that  will  not  be  open  to 
the  public.  As  these  sessions  will 
include  discussion  of  classified  material, 
they  have  been  closed  pursuant  to 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  and  3  U.S.C.  552b(c)(l) 
and  5  U.S.C.  552b(c)(9)(B).  The 
disclosure  of  classified  material  and 
revelation  of  considerations  which  go 


into  policy  development  would 
substantially  undermine  and  frustrate 
the  U.S.  position  in  future  negotiations. 
The  purpose  of  these  discussions  will  be 
to  elicit  views  concerning  the  further 
development  of  United  States  policy 
regarding  Antarctic  resources, 
particularly  Antarctic  mineral  resources. 
This  portion  of  the  meeting  will  include 
classified  briefings  and  examination  and 
discussion  of  classified  documents 
pursuant  to  executive  Order  1235d. 

Requests  for  further  information  on 
the  meetings  should  be  directed  to  R. 
Tucker  Scully  of  OES/OPA.  Room  5801, 
Department  of  State.  He  may  be  reached 
by  telephone  on  (202)  632-3262. 
|amea  L.  Malone, 
Chairman. 
|FR  Doc.  85-98  Filed  1-2-85:  8:45  ani) 

MLUNO  CODE  471<M)1-M 


TENNESSEE  VALLEY  AUTHORITY 

Paperwork  Reduction  Act  of  1980; 
Forms  Under  Review  by  ttie  Office  of 
Management  and  Budget 
agency:  Tennessee  Valley  Authority. 
action:  Forms  Under  Review  by  the 
Office  of  Management  and  Budget. 

summary:  The  Tennessee  Valley 
Authority  (TVA)  has  sent  to  OMB  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35). 

Requests  for  information,  including 
copies  of  the  forms  proposed  and 
supporting  documentation,  should  be 
directed  to  the  Agency  Clearance  Office 
whose  name,  address,  and  telephone 
number  appear  below,  Questions  or 
comments  should  be  directed  to  the 
Agency  Clearance  Officer  and  also  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  D.C.  20503. 
Attention:  Desk  Office  for  Tennessee 
Valley  Authority,  395-7313. 

Agency  Clearance  Officer:  Cheryl  C. 
Thomas,  Tennessee  Valley  Authority, 
100  Lupton  Building.  Chattanooga,  TN 
37401;  (615)  751-2522.  FTS  858-2522. 

Type  of  Request:  Regular. 

Title  of  Information  Collection:  1985 
Commercial  and  Industrial  Survey: 
Customers  of  Municipal  and 
Cooperative  Distribution  of  TVA  Power. 

Frequency  of  Use:  Every  3  to  4  years. 

Type  of  Affected  Public:  Businesses 
and  small  businesses. 

Small  Businesses  or  Organizations 
Affected:  Yes. 

Federal  Budget  Functional  Category 
Code:  271. 

Estimated  Number  of  Annual 
Responses:  4,000. 


Estimated  Total  Annual  Burden 
I  iours:  1,667. 

Estimated  Annual  Cost  of  TVA: 
5210,278. 

Need  For  and  Use  of  Information:  The 
1985  Commercial  and  Industrial  Sur\  ey 
will  proTide  information  about  the 
320,000  commercial  and  industrial 
customers  served  by  the  municipal  and 
cooperative  distributions  of  TVA  power. 
This  Information  is  required  by 
numberous  branches  within  the  agency 
for  load  forecasting  and  programming 
purposes. 

Dated:  December  24. 1984. 
|ohn  W.  Thompson, 

Manager  of  Corporate  Services,  Senior 

Agency  Official. 

|FR  Doc.  85-104  Filed  1-2-85:  8:45  am] 

BILUNG  CODE  t120-0»4l 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

I  Supp.  to  Dept  Cir.  Pui>(ic  Debt  Series— No. 
40-84] 

Treasury  Notes;  Series  Q-1988 

Washington.  December  27. 1984. 

The  Secretary  announced  on 
December  26, 1984,  that  the  interest  rate 
on  the  notes  designated  Series  Q-1988, 
described  in  Department  Circular — 
Public  Debt  Series — No.  40-84  dated 
December  19, 1984  (49  FR  50141),  will  be 
lO'/s  percent.  Interest  on  the  notes  will 
be  payable  at  the  rate  of  10%  percent 
per  annum. 
Carole  Jones  Dineen, 
Fiscal  Assistant  Secretary. 
|FR  Doc.  84-33613  Filed  12-31-84;  8:45  aiiij 

BILLING  CODE  4S10-40-M 


I  DEPT.  CIRC.  Public  Debt  Series 
841 


-No.  41- 


Treasury  Notes  of  January  15, 1992; 
Series  D-1992 

Washington,  December  2S.  1984. 

1.  Invitation  for  Tenders 

1.  1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  Untied  States  Code,  invites 
tenders  for  approximately  $5,750,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  January  15, 1992, 
Series  D-1992  (CUSIP  No.  912827  RT  1). 
The  securities  will  be  sold  at  auction, 
with  bidding  on  the  basis  of  yield. 
Payment  will  be  required  at  the  price 
equivalent  of  the  bid  yield  of  each 
accepted  tender.  The  interest  rate  on  the 
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securities  and  the  price  equivalent  of 
each  accepted  bid  will  be  determined  in 
the  manner  described  below.  Additional 
amounts  of  these  securities  may  be 
issued  at  the  average  price  to  Federal 
Reserve  Banks,  as  agents  for  foreign  and 
international  monetary  authorities. 

2.  Dncriplioa  of  SaciiriliM 

2.  1.  The  securities  will  be  dated 
January  4. 1965.  and  will  bear  interest 
from  that  date,  payable  on  a 
semiannmual  basis  on  July  15. 1965.  and 
each  subsequent  6  months  on  )anuary  15 
and  July  15  until  the  principal  becomes 
payable.  They  will  mature  January  15. 
1992,  and  will  not  be  subject  to  call  fof 
redemption  prior  to  maturity.  In  the 
event  an  interest  payment  dale  or  the 
maturity  date  is  a  Saturday.  Sunday,  or 
other  nombusiness  day.  the  interest  or 
principal  is  payable  on  the  next 
succeeding  business  day. 

2.  2.  The  securities  are  subject  to  all 
taxes  imposed  under  the  Internal 
Revenue  Code  of  1954.  The  securities 
are  exempt  from  ail  taxation  now  or 
hereafter  imposed  on  the  obligation  or 
interest  thereof  by  any  Slate,  any 
possession  of  the  United  States,  or  any 
local  taxing  authority,  except  as 
provided  in  31  U.S.C.  3124. 

2.  3.  The  secairities  will  be  acceptable 
to  secure  deposits  of  public  monies. 
They  will  not  be  acceptable  in  p«ymenl 
of  taxes. 

2.  4.  Securities  registered  as  to 
principal  and  interest  will  be  issued  m 
denominatiom  of  $1,000,  $5,000.  $10,000. 
$100,000.  and  $1,000,000.  Book-entry 
securities  will  be  abvailable  to  eligible 
bidders  in  multiples  of  those  amounts. 
Interchanges  of  securities  of  different 
denominations  and  of  registered  and 
book-entry  securities,  and  the  transfer  of 
registered  securities  will  be  permitted 
Bearer  securities  will  not  be  available. 
and  the  interchange  of  registered  or 
book-entry  securities  for  bearer 
securities  will  not  be  permitted 

2.  5.  The  Department  of  the 
Treasury's  general  regulations  governing 
I'nited  States  securities  apply  to  the 
securities  offered  in  this  circular.  These 
general  regulations  include  those 
currently  in  effect,  as  well  as  those  that 
may  be  issued  at  a  later  date 

3.  Sale  Procedures 

3.  1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt. 
Washington.  D.C.  20239.  prior  to  1:00 
p.m.,  Eastern  Standard  time. 
Wednesday.  January  2. 1985. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Tuesday. 


January  1. 1985.  and  received  no  later 
than  Friday.  January  4. 1965. 

3.  2.  The  face  amount  of  securities 
bid  for  must  be  stated  on  each  tender. 
The  minimum  bid  is  $1,000,  and  larger 
bids  must  be  in  multiples  of  that  amount 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  eg.. 
7.10%.  Common  fractions  may  not  be 
used.  Noncompetitive  tenders  must 
show  the  term  "noncompetitive"  on  the 
tender  form  in  lieu  of  a  specified  yield. 

3.  3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  Sl.000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
being  auctioned  prior  to  the  designated 
closing  time  for  receipt  of  tenders. 

3.  4.  Commercial  banks,  which  for 
this  purpose  are  defmed  as  banks 
accepting  demand  deposits,  and  primary 
dealers,  which  for  this  purpose  are 
defined  as  dealers  who  make  primary 
markets  in  Government  securities  and 
report  daily  to  the  Federal  Reserve  Bank 
of  New  York  their  positions  in  and 
borrowings  on  such  securities,  may 
submit  tenders  for  account  of  customers 
if  the  names  of  the  customers  and  the 
amount  for  each  customer  are  furnished 
Others  are  permitted  to  submit  tenders 
only  for  their  own  account. 

3.  5.  Tenders  will  be  received  without 
deposit  for  their  own  account  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations:  States,  and  their 
political  subdivisions  or 
instrumentalities:  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership:  foreign 
central  banks  and  foreign  states:  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  others  must  be 
accompanied  by  full  payment  for  the 
amount  of  securities  applied  for  (in  the 
form  of  cash,  maturing  Treasury 
securities,  or  readily  collectible  checks), 
or  by  a  payment  guarantee  of  5  percent 
of  the  face  amount  applied  for.  from  a 
commercial  bank  or  a  primary  dealer 

3.  6.  Immediately  after  the  closing 
hour,  tenders  will  be  opened,  followed 
by  a  public  announcement  of  the  amount 
and  yield  range  of  accepted  bids. 
Subject  to  the  reservations  expressed  in 
Section  4.  noncompetitive  tenders  will 
be  accepted  in  full,  and  then  competitive 
tenders  will  be  accepted,  starting  with 
those  at  the  lowest  yields,  through 
successively  higher  yields  to  the  extent 


required  to  attain  the  amount  offered. 
Tenders  at  the  highest  accepted  yield 
will  be  prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  on  the  basis  of  a  Vi 
of  one  percent  increment,  which  results 
in  an  equivalent  average  accepted  price 
close  to  100.000  and  a  lowest  accepted 
price  above  the  original  issue  discount 
limit  of  98.250.  That  rate  of  interest  will 
be  paid  on  all  of  the  securities.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred.  e.g.. 
99.923.  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.  7    Competitive  bidders  will  be 
advised  of  the  acceptance  or  rejection  of 
their  tenders.  Those  submitting 
noncompetitive  tenders  will  be  notified 
only  if  the  tender  is  not  accepted  in  full, 
or  when  the  price  is  over  par. 

4.  Reservations 

4.  1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  securities  specified  in  Section 
1.  and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.  1    Settlement  for  allotted  securities 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  securities 
allotted  to  institutional  investors  and  to 
others  whose  tenders  are  accompanied 
by  a  payment  guarantee  as  provided  in 
Section  3.5.  must  be  made  or  completed 
on  or  before  Friday.  January  4. 1985. 
Payment  in  full  must  accompany  tenders 
submitted  by  all  other  investors. 
Pavment  must  be  in  cash;  in  other  funds 
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immediately  available  to  the  Treasury; 
in  Treasury  bills,  notes,  or  bonds  (with 
all  coupons  detached)  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Wednesday,  January  2, 1985. 
In  addition.  Treasury  Tax  and  Loan 
Note  Option  Depositaries  may  make 
payment  for  allotted  securities  for  their 
own  accounts  and  for  account  of 
customers  by  credit  to  thfeir  Treasury 
Tax  and  Loan  Note  Accounts  on  or 
before  Friday,  January  4, 1985.  When 
payment  has  been  submitted  with  the 
tender  and  the  purchase  price  of  allotted 
securities  is  over  par,  settlement  for  the 
premium  must  be  completed  timely,  as 
specified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder.  Payment 
will  not  be  considered  complete  where 
registered  securities  are  requested  if  the 
appropriate  identifying  number  as 
required  on  tax  returns  and  other 
documents  submitted  to  the  Internal 
Revenue  Ser\'ice  (an  individual's  social 
security  number  or  an  employer 
identification  number)  is  not  furnished. 
When  payment  is  made  in  securities,  a 
cash  adjustment  will  be  made  to  or 
required  of  the  bidder  for  any  difference 
between  the  face  amount  of  securities 
presented  and  the  amount  payable  on 
the  securities  allotted. 

5.  2.  In  every  case  where  full 
payment  has  not  been  completed  on 
time,  an  amount  of  up  to  5  percent  of  the 
face  amount  of  securities  allotted,  shall, 
at  the  discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.  3.  Registered  securities  tendered  in 
payment  for  allotted  securities  are  not 
required  to  be  assigned  if  the  new 
securities  are  to  be  registered  in  the 
same  names  and  forms  as  appear  in  the 
registrations  or  assignments  of  the 
securities  surrendered.  When  the  new 
securities  are  to  be  registered  in  names 
and  forms  different  from  those  in  the 
inscriptions  or  assignments  of  the 
securities  presented,  the  assignment 
should  be  to  "The  Secretary  of  the 
Treasury  for  (securities  offered  by  this 
circular)  in  the  name  of  (name  and 
taxpayer  identifying  number)."  Specific 
instructions  for  the  issuance  and 
delivery  of  the  new  securities,  signed  by 
the  owner  or  authorized  representative, 
must  accompany  the  securities 
presented.  Securities  tendered  in 
payment  should  be  surrendered  to  the 


Federal  Reserve  Bank  or  Branch  or  to 
the  Bureau  of  the  Public  Debt. 
Washington.  D.C.  20239.  The  securities 
must  be  delivered  at  the  expense  and 
risk  of  the  holder. 

5.  4.  Delivery  of  securities  in 
registered  form  will  be  made  after  the 
requested  form  of  registration  has  been 
validated,  the  registered  interest 
account  has  been  established,  and  the 
securities  have  been  inscribed. 

6.  General  Provisions 

6.  1.  As  Fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized  and  requested  to  receive 
tenders,  to  make  allotments  as  directed 
by  the  Secretary  of  the  Treasury,  to 
issue  such  notices  as  may  be  necessary, 
and  to  receive  payment  for  and  make 
delivery  of  securities  on  full-paid 
allottments. 

6.  2.  The  Secretary  of  the  Treasury 
may  at  any  time  issue  supplemental  or 
amendatory  rules  and  regulations 
governing  the  offering.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 
Carole  fones  Dineen. 
Fiscal  Assistant  Secretary. 
|FR  Doc.  84-33744  Filed  12-31-84;  8:45  am] 
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lOept.  Cir.  Public  Debt  Series— No.  42-«4] 

11  ¥8%  Treasury  Bonds  of  2004 

Washington,  December  26, 1984. 

1.  Invitation  for  Tenders 

1.  1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31.  United  States  Code,  invites 
tenders  for  approximately  $4,250,000,000 
of  United  States  securities,  designated 
liy8%  Treasury  Bonds  of  2004  (CUSIP 
No.  912810  DM  7).  The  securities  will  be 
sold  at  auction,  with  bidding  on  the 
basis  of  yield.  Payment  will  be  required 
at  the  price  equivalent  of  the  bid  yield  of 
each  accepted  tender.  The  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  these 
securities  may  be  issued  at  the  average 
price  to  Federal  Reserve  Banks,  as 
agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.  1.  The  securities  will  be  issued 
January  8, 1985,  and  are  offered  as  an 
additional  amount  of  11%%  Treasury 
Bonds  of  2004  (CUSIP  No.  912810  DM  7) 
dated  October  30, 1984.  Payment  for  the 
securities  will  be  based  on  the  price 
equivalent  to  the  bid  yield  determined  in 
accordanqe  with  this  circular,  plus 


accrued  interest  from  October  30, 1984, 
to  January  8, 1985.  Interest  on  the 
securities  o^ered  as  an  additional  issue 
is  payable  on  a  semiannual  basis  on 
May  15. 1985,  and  each  subsequent  6 
months  on  November  15  and  May  15 
until  the  principal  becomes  payable. 
They  will  mature  November  15.  2004. 
and  will  not  be  subject  to  call  for 
redemption  prior  to  maturity.  In  the 
event  an  interest  payment  date  or  the 
maturity  date  is  a  Saturday,  Sunday,  or 
other  nonbusiness  day.  the  interest  or 
principal  is  payable  on  the  next- 
succeding  business  day. 

2.  2.  The  securities  are  subect  to  all 
taxes  imposed  under  the  Internal 
Revenue  Code  of  1954.  The  securities 
are  exempt  from  all  taxation  now  or 
hereafter  imposed  on  the  obligation  or 
interest  thereof  by  any  State,  any 
possession  of  the  United  States,  or  any 
local  taxing  authority,  except  as 
provided  in  31  U.S.C.  3124. 

2.  3.  The  securities  will  be  acceptable 
to  secure  deposits  of  public  monies. 
They  will  not  be  acceptable  in  payment 
of  taxes. 

2.  4.  Securities  registered  as  to 
principal  and  interest  will  be  issued  in 
denominations  of  $1,000.  $5,000.  $10,000, 
$100,000.  and  $1,00,000.  Book-entry 
securities  will  be  available  to  eligible 
bidders  in  multiples  of  those  amounts. 
Interchanges  of  securities  of  different 
denominations  and  of  registered  and 
book-entry  securities,  and  the  transfer  of 
registered  securities  will  be  permitted. 
Bearer  securities  will  not  be  available. 
and  the  interchange  of  registered  or 
book-entry  securities  for  bearer 
securities  will  not  be  permitted. 

2.  5.  The  Department  of  the 
Treasury's  general  regulations  governing 
United  States  securities  apply  to  the 
securities  offered  in  this  circular.  These 
general  regulations  include  those 
currently  in  effect,  as  well  as  those  that 
may  be  issued  at  a  later  date. 

3.  Sale  Procedures 

3.  1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt. 
Washington.  D.C.  20239,  prior  to  1:00 
p.m..  Eastern  Standard  time.  Thursday. 
January  3, 1985.  Noncompetitive  tenders 
as  defined  below  will  be  considered 
timely  if  postmarked  no  later  than 
Wednesday,  January  2. 1985.  and 
received  no  later  than  Tuesday,  January 
8. 1985. 

3.  2.  The  face  amount  of  securities 
bid  for  must  be  stated  on  each  tender. 
The  minimum  bid  is  $1,000.  and  larger 
bids  must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
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annual  yield  with  two  decimals,  e.g., 
7.10%.  Common  fractions  may  not  be 
used.  Noncompetitive  tenders  must 
show  the  term  ■'noncompetitive"  on  the 
tender  form  in  lieu  of  a  speciHed  yield. 

3.  3.  A  single  bidder,  as  deHned  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tende.-s 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
being  auctioned  prior  to  the  designated 
closing  time  for  receipt  of  tenders. 

3.  4.  Commercial  banks,  which  for 
this  purpose  are  defmed  as  banks 
accepting  demand  deposits,  and  priniarj 
dealers,  which  for  this  purpose  are 
defined  as  dealers  who  make  primary 
markets  in  Government  securities  and 
report  daily  to  the  Federal  Reserve  Bank 
of  .New  York  their  positions  in  and 
borrowings  on  such  securities,  may 
snbmif  tenders  for  account  of  customers 
if  the  names  of  the  customers  and  the 
amount  for  each  customer  are  furnished 
Others  are  permitted  to  submit  ti-nders 
only  for  their  own  account. 

3.  5.  Tenders  will  be  rec(?!\ed  without 
deposit  for  their  own  account  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defmed 
above:  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdi\-isions  or 
instrumentalities:  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  memliership:  foreign 
central  banks  and  foreign  states:  F'e<ieral 
Rescr\e  Banks;  and  Government 
accounts.  Tenders  from  other?  must  lie 
accompanied  by  full  payment  for  the 
amount  of  securities  applied  for.  plus 
accrued  interest  as  specified  in  Section  .S 
(in  the  form  of  cash,  maturing  Trea8ur>' 
securities,  or  readily  collet:tible  checksl. 
or  by  a  payment  guarantee  of  5  percent 
of  the  face  amount  applied.for.  from  a 
commercial  bank  or  a  primary  dealer 

3.  6.  Immediately  after  the  closing 
hour,  tenders  will  be  opened,  followed 
by  a  public  announcement  of  the  am«nint 
and  yield  range  of  accepted  bid.«. 
Subject  to  the  reser\atiuns  expressed  in 
Section  4.  noncompetitive  tenders  will 
be  accepted  in  full,  and  then  competitive 
tenders  will  be  accepted,  stitrting  with 
those  al  the  lowest  yields,  through 
successively  higher  yields  to  the  extent 
required  to  attain  the  amount  offered 
Competitive  tenders  at  yields  higher 
than  12.25"^  will  not  be  accepted, 
because  the  equivalent  prices  would  fall 
below  the  original  issue  discount  limit  (»f 
!«5.250.  Tenders  at  the  highest  accepted 
yield  will  be  prorated  if  necj^ssary.  After 


the  determination  is  made  as  to  which 
tenders  are  accepted,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  >i«ld  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted  * 
competitive  tender*.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g.. 
99.923.  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield- 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.  7.  Competitive  bidders  will  be 
advised  of  the  acceptance  or  rejection  of 
their  tenders.  Those  submitting 
noncompetitive  tenders  will  be  notified 
only  if  the  tender  is  not  accepted  in  full, 
or  when  the  price  is  over  par. 

4.  Reser\'alions 

4.  1.  The  Secretary  of  the  Treasury 
expressly  reser\-es  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  securities  specified  in  Section 
1.  and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  DHivvry 

5    1.  Settlement  for  allotted  securities 
must  be  made  at  the  Federal  Reserve 
Biink  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted,  and  must  Include  accrued 
interest  from  October  30. 1984.  to 
laruary  8. 1985.  in  the  amount  of 
S22.39351  per  Sl.OQO  of  securities 
allotted.  Settlement  on  securities 
allotted  to  institutional  investors  and  to 
others  whose  tenders  are  accompanied 
by  a  payment  guarantee  as  provided  in 
S«;ctinn  3.5.  must  be  made  or  completed 
on  or  before  Tuesday.  January  a  '[96^ 
Payment  in  full  (including  accrued 
interest)  must  accompany  tenders 
submitted  by  all  other  investors. 
Payment  must  be  in  cash;  in  other  funds 
immediately  available  to  the  Treasury; 
in  Treasurj-  bills,  notes,  or  bonds  (with 
all  coupons  detached)  maturing  on  or 
before  the  fiettlemenl  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities:  or  by  check  drawn  to  the 


order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Friday.  January  4.  1985.  in 
addition.  Treasury  Tax  and  Loan  Note 
Option  Dt  positaries  may  make  payment 
for  allotted  securities  for  their  own 
accounts  and  for  account  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 
Note  Accounts  on  or  before  Tuesday, 
Januar>'  8, 1985  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  of  allotted  securities  is 
over  par.  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par.  the  discount 
will  be  remitted  to  the  bidder.  Pajinent 
will  not  be  considered  complete  where 
registered  securities  are  requested  if  the 
appropriate  identifying  numlier  as 
required  on  tax  returns  and  other 
documents  submitted  to  the  Internal 
Revenue  Service  (an  individual's  social 
security'  number  or  an  employer 
identification  number)  is  not  furnished. 
When  pii.xTTient  is  made  in  securities,  a 
cash  adjustment  will  be  made  to  or 
required  of  the  bidder  for  any  difference 
between  the  face  amount  of  securities 
presented  and  the  amount  payable  on 
the  securities  allotted. 

5.  2.  In  every  case  where  full 
payment  has  not  been  completed  on 
time,  an  amount  of  up  to  5  percent  of  the 
facx  amount  of  securities  allotted,  shall, 
at  the  discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
Stales.  • 

5.  3.  Registered  securities  tendered  in 
payment  for  allotted  securities  are  not 
required  to  lie  assigned  if  the  new 
securities  are  to  be  registered  in  the 
same  names  and  forms  as  appear  in  the 
registrations  or  assignments  of  the 
securities  surrendered.  When  the  new 
securities  are  to  be  registered  in  names 
and  forms  different  from  those  in  the 
inscriptions  or  assignments  of  the 
securities  presented,  the  assignment 
should  be  to  "The  Secretary  of  the 
Treasury  for  (securities  offered  by  this 
circular)  in  the  name  of  (name  and 
taxpayer  identifying  number)."  Specific 
instructions  for  the  issuance  and 
delivery  of  the  new  securities,  signed  by 
the  owner  or  authorized  representative, 
must  accompany  the  securities 
presented.  Securities  tendered  in 
payment  should  be  surrendered  to  the 
Federal  Reserve  Bunk  or  Branch  or  to 
the  Bureau  of  the  Public  Debt. 
Washington.  D.C.  20239.  The  securities 
must  be  delivered  at  the  expense  and 
risk  of  the  holder. 

5.  4.  Delivery  of  securities  in 
registered  form  will  be  made  after  the 
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requested  form  of  registra'tion  has  been 
validated,  the  registered  interest 
account  has  been  established,  and  the 
securities  have  been  inscribed. 

6.  General  Provisions 

6.  1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized  and  requested  to  receive 


tenders,  to  make  allotments  as  directed 
by  the  Secretary  of  the  Treasury,  to 
issue  such  notices  as  may  be  necessary, 
and  to  receive  payment  for  and  make 
delivery  of  securities  on  full-paid 
allotments. 

6.  2.  The  Secretary  of  the  Treasury 
may  at  any  time  issue  supplemental  or 
amendatory  rules  and  regulations 


governing  the  offering.  Public 

announcement  of  such  changes  will  be 

promptly  provided. 

Carole  {ones  Dineen, 

Fiscal  Assistant  Secretary. 

|FR  Doc.  84-33846  Filed  12-31-84;  8:45  am] 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  SO.  No.  2 

Thursday.  January  3.  1965 


closed  und 
Govemmei 

MATTERS  T 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Surtshirw 
Act"   (Pub    L.   94-409)   5  U.S.C    552b(e)(3) 


CONTEHTS 

Consumer  Product  Safety  Commission 
Federal   Deposit   Insurance  Corpora- 
tion  

Federal  Election  Commission 

Natnnai  Transportation  Safety  Board.. 


1.2 

3 

4 
5 


CONSUttCR  PHOOUCT  tAFCTV 
COMMISSION 

T1MC  AND  date:  9:30  a.m..  Thursday. 
December  27, 1984. 

location:  Third  Floor  Hearing  Room. 
1111— 18th  Street.  NW..  Washington 
D.C. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED.  Fiscal  Year 
1986  Budget. 

The  Commission  will  consider  issues 
related  to  the  Budget  for  Fiscal  Year 
1986. 

Note. — The  Commission  voted  thai  agcncx 
business  required  holding  this  meeting 
without  the  usual  advance  notice. 

FOR  A  RECORDED  MESSAGE  CONTAININO 
THE  LATEST  AGENDA  INFORMATION,  CALU 

301^92-5709. 

CONTACT  PERSON  FOR  AOOmONAL 
information:  Sheldon  D.  Butts.  Office 
of  the  Secretary.  5401  Westbard  Ave.. 
Bethesda.  Md.  20207.  301-492-6800. 
Sheldon  D.  Butts. 
Deputy  Secretary. 

IFR  Doc.  84-34014  Filed  12-28-84:  4:36  pml 
■HxiNacooc  oss.ai-M 


CONSUMER  PRODUCT  SAFETY 


>  DATE:  2:30  p.m..  Wednesday. 
December  26. 1984. 

location:  Third  Floor  Hearing  Room. 
1111— 18th  Street.  NW..  Washington. 
DC 

STATUS:  Open  to  the  Public. 

MATTERS  to  BE  CONSIDERED:  Fiscal  Year 
1966  Budget. 

The  Commission  will  consider  issues 
related  to  the  Budget  for  Fiscal  Year 
1986. 


Note. — The  Commission  voted  thai  agency 
business  required  holding  this  meeting 
without  the  usual  advance  notice. 

FOR  A  RECORDED  MESSAGE  CONTAININO 
THE  LATEST  AGENDA  INFORMATION,  CAUJ 

301^92-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 

information:  Sheldon  D.  Butts.  Office 

of  the  Secretary.  5401  Westbard  Ave.. 

Bethesda.  Md.  20207  301-492-6800. 

Sheldon  D.  ButU. 

Deputy  Secretary. 

(FR  Doc.  84-34015  Filed  12-28-84:  4:36  pm| 

■UJM8  COW  tm  SI  m 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

i3«796l 
Agency  Meeting. 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  11:25  a.m.  on  Friday.  December  28. 
1984.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to  consider  a 
recommendation  with  respect  to 
administrative  enforcement  actions 
against  an  insured  bank  (name  and 
location  of  bank  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (cj(0).  (c)(8). 
and  (c){9)(A)(ii)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b  (c)(6). 
(c)(8).  and  (c)(9)(A)(ii)). 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman 
William  M.  Isaac,  seconded  by  Director 
Irvine  H.  Sprague  (Appointive), 
concurred  in  by  Mr.  David  I..  Chew, 
acting  in  the  place  and  stead  of  Director 
C.T.  Conover  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public:  that  no  earlier  notice  of  the 
meeting  was  practicable:  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation:  and  that  the  matters  could 
be  considered  in  a  closed  meeting 
pursuant  to  subsections  (c)(6).  (c)(8).  and 
(c)(9)(A)(ii)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b  (c)(6). 
(c)(8).  and  (c)(9)(A)(ii)). 

Dated:  December  28. 1984 


Federal  Deposit  Insurance  Corporation. 

Margaret  M.  Olsen, 

Deputy  Executii-e  Secretary. 

(F'R  Doc.  84-34017  Filed  12-31-84: 10:53  amj 

MLUNO  COM  •714-01-M 


FEDERAL  ELECTION  COMMISSION 

DATE  •  time:  Tuesday.  January  8. 1985. 

10:00  a.m. 

place:  1325  K  Street.  NW..  Washington. 

DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED:  Compliance. 
Litigation.  Audits.  Personnel. 


DATE  A  time:  Thursday.  January  10. 1985 
10:00  a.m. 

place:  1325  K  Street.  NW..  Washington. 

D.C.  (fifth  noor). 

STAnJS:  This  meeting  will  be  closed  to 

the  public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  dates  of  future  meetings 
Correction  and  approval  of  minutes 
Eligibility  for  candidtates  to  receive 

presidential  primary  matching  funds 
Draft  advisorv  opinio.i  =1984-60.  W.  Patrick 

Mulloy,  II 
Draft  advisory  opinion  =1984-61.  Elaine 

Acevedo,  Government  Affairs  Director 
Proposed  revisions  to  the  testing  the  waters 

regulations  (11  CFR  100.7(b)(1).  100.8(b)(1). 

and  101.3) 
Koutine  administrative  matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland.  Information  Officer. 

202-523-4065. 

Maiorie  W.  Emmons. 

Secretary  of  the  Commission. 

|FR  Doc  84-34023  Filed  12-31-84:  2:47  pm) 

MLUNO  cooc  ans-oi-ii 


national  transportation  safety 

BOARD 

INM-SS-1] 

TIME  AND  PLACE:  9  a.m..  Tuesday. 
January  8.  1985. 

place:  NTSB  Board  Room.  Eighth  Floor. 
800  Independence  Ave.,  SW., 
Washington.  D.C.  20594. 

STATUS:  The  first  two  items  will  be  open 
to  the  public;  the  remainder  will  be 
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closed  under  Exemption  10  of  the 
Government  in  the  Sunshine  Act. 

MATTERS  TO  BE  CONSIOEREO: 

1.  Railroad  Accident  Report — Derailment  of 
Amtrak  Train  No.  21  (The  Eagle)  on  the 
Missouri  Pacific  Railroad.  Woodlawn.  Texas. 
November  12. 1983. 

2.  Railroad  Accident  Report — Rear-End 
Collision  between  Conrail  Trains  OIPI-6  and 


ENP|-eX.  near  Saltsburg.  Pennsylvania. 
February  28. 1984. 

3.  Opinion  and  Order — Administrator  v 
Beguin:  disposition  of  the  Administrator's 
appeal. 

4.  Order — Dismissing  petition  for  rehearing; 
Administrator  v.  Brehany,  Dkt.  SE-5806. 

5.  Opinion  and  Order — Petition  of  Nelson. 
Dkt.  SM-3178. 


CONTACT  PERSON  FOR  MORE 
INFORMATION:  Sharon  Flamming  (202) 
382-6525. 
Ray  Smith, 

Federal  Register  Liaison  Officer. 

December  28, 1984. 

|FR  Doc.  84-34016  Filed  12-28-84:  5.05  pm) 
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DEFARTMENT  Of  LABOR 

Empioyment  Standards  Administration 

20  CFR  Pans  701. 702  and  703 

LonQshors  and  Harbor  Workers' 
Compensation  Act  and  Related 
Statutes 


:  Employment  Standards 
Administration.  Labor. 
ACTION:  Interim  Rnal  rule  with  request 
for  comments. 


r.  Congress  passed  and  on 
September  28. 1984.  President  Reagan 
signed  into  law.  the  Longshore  and 
l^arbor  Worliers"  Compensation  Act 
Amendments  of  1984.  Pub.  L  96-426.  98 
Stat.  1639.  This  legislation  made  many 
substantive  changes  to  the  Longshore 
Act  (33  use.  901  et seq.].  including 
adding  an  exemption  from  the  Art's 
jurisdiction  for  certain  sp<>cined 
categories  of  employees,  a  certification 
procedure  provision  for  exempting  from 
the  Act's  coverage  facilities  engaged  in 
the  business  of  building,  repairing  or 
dismantling  exclusively  small  vessels, 
and  provisions  granting  to  the  Secretary 
or  the  Secretary's  designee  authority  to 
exclude  persons  found  to  have 
commited  certain  specified  fraudulent 
practices  from  participation  in  the 
program  as  physicians  or  health  care 
providers,  or  as  representatives  of 
persons  seekiing  benefits  under  the  Act 

These  interim  final  rules  implement 
these  changes  and  the  other 
amendments  made  by  the  enactment  of 
Pub.  L  98-426.  and  make  certain 
technical  corrections  in  the 
implementing  regulations  as  previousty 
promulgated  in  1973  and  1977.  The 
promulgation  of  these  rules  as  interim 
final  is  authorized  under  the 
Administrative  Procedure  Act  5  U.S.C. 
553(b)(3)(B)  and  S53(d)(3).  It  is  necessary 
because  the  Longshore  Act  provides  that 
most  of  the  statutory  changes  will 
t>ecome  effective  on  the  date  of 
enactment,  or  within  ninety  days  after 
enactment  (December  27. 1984)  and  that 
the  amendments  will  apply  to  all 
pending  as  well  as  new  claims  filed 
under  the  Act. 

DATCS:  These  interim  final  regulations 
become  effective  on  December  27,  1984. 
and  will  remain  in  effect  no  later  than 
October  1. 1985.  unless  extended  or 
superseded  by  another  issuance. 
Written  comments  must  be  received  on 
or  before  March  4. 1985. 
ADOncsS:  Written  comments  should  be 
sent  to  Richard  A.  Staufenberger. 
Deputy  Director.  Office  of  Workers' 
Compensation  Programs.  Employment 
Standards  Administration.  US 


Department  of  Labor.  200  Constitution 
Avenue.  NW..  Room  S-3524. 
W  ashington.  DC.  20210.  Telephone 
(202)  523-7503.  Written  comments 
received  may  be  inspected  at  Room  S- 
3524  between  8:15  a.m.  and  4:45  p.m., 
Monday  through  Friday,  except 
holidays. 

Fon  fuhthcr  information  cowtact: 
Richard  A.  Staufenberger  Tel  (202)  52:*- 
7503.  This  is  not  a  toll  free  telephone 
call 

SUPPLEMENTARY  INFORMATION:  The 
Longshore  and  Harbor  Workers' 
Compensation  Act.  originally  enacted  in 
1927  (Pub.  L.  803.  44  Stat.  1424).  is 
designed  to  provide  a  statutory  basis 
pursuant  to  which  certain  employees 
injured  during  the  course  of  their  work 
for  a  covered  employer  might  receive 
compensation  benefits  and  medical  care 
for  such  injury.  The  Act  also  provides 
for  the  payment  of  benefits  to  the 
survivors  of  such  employees  under 
certain  circumstances. 

In  1972.  the  Congress  amended  the 
Longshore  Act  (Pub.  L.  92-576.  86  Stat 
1251)  to.  among  other  things,  expand  the 
coverage  of  the  Act  to  certain 
employees  engaged  in  maritime 
employment  on  land,  amend  the  level  of 
benefits  payable  to  the  survivors  of 
certain  permanently  disabled  employees 
who  died  from  causes  unrelated  to  the 
compensable  injury,  and  revise  the 
procedure  for  the  adjudication  of 
contested  claims  by  requiring  that 
hearings  be  conducted  by  administrative 
law  judges  and  by  establishing,  in  the 
Department  of  Labor,  the  Benefits 
Review  Board  to  review  such  decisions, 
subject  to  further  appeal  to  the 
appropriate  United  States  court  of 
appeals  and  ultimately  the  Supreme 
Court  of  the  United  States. 

Beginning  in  1977,  the  respective  labor 
committees  of  the  Senate  and  of  the 
House  have  conducted  a  series  of 
oversight  hearings  on  the  LHCWA  and 
on  the  impact  of  the  1972  amendments. 
During  this  review.  Congress  considered 
many  proposals  to  amend  the  law  to 
eliminate  difficulties  which  had  arisen 
in  its  implementation,  while  at  the  same 
time  assuring  that  all  of  those  deserving 
of  compensation  received  adequate  and 
timely  benefits.  This  review  process 
culminated  with  the  enactment  of  Pub 
L  98-426.  These  interim  final  rules 
implement  Pub.  L.  98-426 

Set  forth  below  is  a  summary  of  the 
more  substantive  changes  to  the 
regulations  governing  the  administration 
of  the  Act  which  are  required  by  the 
1984  amendments.  To  help  the  reader, 
these  sections  first  describe  ihe  Act 
before  the  1984  amendments:  this  is 
always  referred  to  as  the  ''Act".  The 


provisions  of  the  1984  amendments  ("the 
statute"  or  "the  amendments")  are  then 
described.  Finally,  the  regulations  ("the 
rules"  or  "regulations  ")  are  explained. 

Coverage 

Sections  2  and  3  of  the  Act  define  its 
terms  and  delineate  the  Act's  coverage. 
Coverage  concerns  which  employers  are 
subject  to  the  Act  and  which  employers 
are  entitled  to  its  benefits. 

Section  2(3)  of  the  Act  defines  the 
term  'employee. "  That  definition  in  the 
Act  specifically  excluded  two  categories 
of  workers:  a  master  or  member  of  any 
vessel,  and  any  person  engaged  by  the 
master  to  load  or  unload  or  repair  any 
small  vessel  under  eighteen  tons  net. 

The  1984  amendments  affect  the 
coverage  of  the  Act  in  two  ways.  First, 
the  amendments  add  several  categories 
to  those  specific  categories  of  workers 
expressly  excluded  from  the  definition 
of  "employee  ".  Second,  the  amendments 
allow  certain  small  vessel  facilities  to 
seek  from  the  Secretary  of  Labor  a 
certificate  of  exemption  from  coverage. 

Section  2(a)  of  the  amendments 
revised  the  definition  of  employee  set 
forth  in  section  2(3)  of  the  Act  to 
expressly  exclude  specified  categories 
of  workers  from  coverage  under  the  Act. 
The  law  now  expressly  excludes: 

—Individuals  employed  exclusively  to 
perform  office  clerical,  secretarial, 
security,  or  data  processing  work: 

— Individuals  employed  by  a  club.  camp, 
recreational  operation,  restaurant, 
museum,  or  retail  outlet: 

—Individuals  employed  by  a  marina  and 
who  are  not  engaged  in  constructior. 
replacement,  or  expansion  of  such 
marina  (except  for  routine 
maintenance): 

—Individuals  who  (1)  are  employed  by 
suppliers,  transporters,  vendors,  (2) 
are  temporarily  doing  business  on  the 
premises  of  a  covered  employer,  and 
(3)  are  not  performing  work  normally 
performed  by  employees  of  that 
employer: 

— Aquaculture  workers:  and 

— Individuals  employed  to  build,  repair, 
or  dismantle  any  recreational  vessel 
under  sixty-five  feet  in  length. 

The  legislative  history  of  the 
amendments  indicates  that  these 
exclusions  from  coverage  must  be 
narrowly  construed  and.  further,  that 
such  exclusions  apply  only  where  the 
individual(s)  is  covered  under  a  State 
workers'  compensation  law.  See  130 
Cong  Rec.  H2485  et  seq.  (Daily  Ed.  April 
9. 1984):  130  Cong.  Rec.  H9597-8  (Daily 
Ed.  September  14.  1984):  130  Cong.  Rec. 
H9731.  H9733-4  (Daily  Ed.  September  18. 
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1984),  130  Cong.  Rec.  S11622-3  (Daily  Ed. 
September  20. 1984). 

To  effectuate  this  amendment,  the 
definitional  section  of  these  regulations 
(§  701.301)  is  revised  to  defme  those 
persons  who  will  qualify  as 
"employees"  and  to  expressly  exclude 
those  workers  not  covered  by  the 
Longshore  Act.  The  regulations  repeat 
the  statutory  language  in  listing  these 
categories  of  workers  in  the  definition  in 
§  701.301(12).  The  regulations  do  not 
define  the  terms  except  where  the 
legislative  history  provides  guidance. 
Some  general  comments  on  these 
revisions  are  set  forth  below. 

First,  the  1984  amendments  expressly 
excluded  "individuals  employed 
exclusively  to  perform  office  clerical, 
secretarial,  security,  or  data  processing 
work."  Section  2(3)(A),  Longshore  Act  as 
amended.  Consistent  with  the  express 
direction  of  the  Conference  Report, 
employees  classified  as  longshore  cargo 
checkers  and  clerks  and  other 
individuals  performing  tasks  necessary 
to  the  documentation  and  other  work 
related  to  cargo  movement  are  not 
excluded  from  the  Act's  coverage. 

Next,  the  regulations  define  club  ("a 
social  or  fraternal  organization,  whether 
profit  or  nonprofit")  based  on  the 
guidance  provided  in  the  House  report 
(Committee  on  Education  and  Labor,  H. 
Rept.  No.  98-570.  98th  Congress  Ist  Sess. 
(November  18. 1983))  and  in  the 
Conference  Managers  Statement  (H. 
Rept.  98-1027.  Supra).  The  regulations 
describe  the  activities  which  may 
constitute  "routine  maintenance"  by 
marina  workers  (cleaning,  painting, 
trash  removal,  housekeeping  and  small 
repairs)  based  on  clarification  provided 
in  H.  Rept.  98-570.  Supra.  The  term 
"aquacullure"  is  defined  by  the 
regulations  as  a  commercial  enterprise 
involved  in  the  controlled  cultivation 
and  harvest  of  aquatic  plants  and 
animals,  consistent  with  the  definition  in 
the  Senate  Report:  the  Manager's  Report  . 
emphasized  that  the  term  also  included 
the  cleaning,  processing  or  canning  of 
fish  (H.  Rept.  98-1027,  Supra]  and  that 
language  has  been  used  in  the 
regulations. 

The  Department  is  particularly 
interested  in  receiving  comments 
concerning  the  interim  final  definition  of 
"recreational  operation"  and 
"recreational  vessel ",  as  used  in 
amended  subparagraphs  (B)  and  (F)  of 
section  2(3)  of  the  Act.  The  regulations 
define  "recreational  operation"  to 
include  recreational  scuba  diving  and 
commercial  rafting  and  canoeing 
expeditions.  The  legislative  history 
states  that  the  term  was  added  to 
exclude  boatworkers  engaged  in  "the 
most  popular  tourists  activities  [such  as] 


a  float  trip  down  many  of  our  beautiful 
rivers  and  streams."  Statement  of 
Senator  James  McClure.  129  Cong.  Rec. 
S8660  (Daily  Ed.  June  16. 1983).  See  also 
Statement  of  Senator  Orin  Hatch,  129 
Cong.  Rec.  S8662  (Daily  Ed.  June  16. 
1983),  wherein  he  indicates  that  the 
purpose  of  the  amendment  is  intended 
to  exclude  professional  boatworkers  or 
guides,  e.g..  professional  river  trip 
outfitters.  Congressman  John  Erlenbom 
stated  that  "recreation  operations"  also 
included  recreational  scuba  diving.  130 
Cong.  Rec.  H.  9733. 

The  new  section  2(3)(F)  of  the  Act 
excludes  from  the  definition  of  employee 
"individuals  employed  to  build,  repair, 
or  dismantle  any  recreational  vessel 
under  sixty-five  feet  in  length." 

The  statute  does  not,  however,  define 
what  is  meant  by  the  term  "recreational 
vessel"  other  than  providing  a  way  to 
determine  the  length  of  the  craft  in 
question.  The  regulations  define  how  a 
vessel  shall  be  measured,  following  the 
method  set  forth  by  the  Coast  Guard  in 
determining  the  length  of  vessels  (that 
is,  the  length  is  to  be  measured  from  the 
foremost  part  of  the  stem  to  the 
aftermost  part  of  the  stem).  They  do  not. 
however,  define  the  term  further  and 
specific  comments  are  requested  as  to 
whether  and/or  what  changes  should  be 
made  to  the  interim  final  definition  of 
"recreational  vessel." 

The  second  change  made  by  the  ^ 
amendments  which  affect  coverage  of 
the  Act  is  a  new  section  3(d).  which 
authorizes  the  Secretary  of  Labor  to 
certify  that  an  employer's  "facility  is 
engaged  in  the  business  of  building, 
repairing,  or  dismantling  exclusively 
small  vessels"  and  thereby  to  exclude 
such  land-based  facility  and  persons 
employed  at  that  facility  from  the  Act's 
coverage.  The  amendments  defme  the 
term  small  vessel  to  mean:  (1)  A 
commercial  barge  under  900  lightship 
displacement  tons;  (2)  a  commercial 
tugboat,  towboat,  crew  boat,  supply 
boat,  fishing  vessel  or  other  work  vessel 
under  1,600  tons  gross. 

The  regulations  repeat  this  definition 
and  explain  the  terms  "displacement 
Ions"  and  "gross  tons"  using  guidance 
provided  in  the  legislative  history. 
Moreover,  the  term  "commercial",  as 
used  in  conjunction  with  vessel,  is 
defined  to  exclude  from  the  definition 
types  of  vessels  (military  supply  boats, 
patrol  boats,  utility  vessels,  ferries, 
corps  of  engineers  dredges,  pressure 
barges  or  Coast  Guard  vessels) 
consistent  with  the  description  provided 
in  the  legislative  history.  Since  the 
amendments  require  the  Secretary  to 
certify  that  such  facilities  are  exempt,  a 
procedure  for  the  filing,  processing  and 
granting  or  denying  a  certificate  of 


exemption  are  set  forth  in  §S  702.171- 
702.175  of  these  regulations. 

As  defined  in  these  regulations,  a 
"facility"  includes  an  employer's 
business  operation  so  long  as  it  is 
located  at  a  particular  contiguous 
geographic  location.  While  this  term  will 
generally  apply  to  the  entire  operation 
of  an  employer,  these  rules  would  not 
prohibit  an  employer  from  applying  for 
and  receiving  a  certificate  of  exemption 
for  only  part  of  its  operation,  so  long  as 
the  area  for  which  the  exemption  is 
sought  and  the  work  engaged  in  is 
clearly  segregated  from  the  rest  of  the 
employer's  premises  and/or  activities. 
The  exemption  does  not  apply  to 
injuries  sustained  upon  the  navigable 
waters  of  the  United  States,  or  upon  any 
adjoining  pier,  wharf,  dock,  facility  over 
land  for  launching  vessels  or  for  hauling, 
lifting  or  drydocking  vessels,  since  those 
areas  continue  to  be  subject  to  the  Act's 
coverage;  the  exemption  is  also 
inapplicable  if  the  employee  is  not 
covered  by  a  State  compensation  act. 

The  certification  process  set  out  in  the 
regulations  is  designed  to  be  initiated  by 
the  facility  and  is  self-enforcing.  The 
first  step  in  the  certification  process  is 
for  the  owner  or  manager  of  the  facility 
seeking  an  exemption  to  provide  to  the 
Associate  Director  for  Longshore  the 
information  described  in  §  702.174, 
which  includes:  The  name  of  the  facility, 
its  location  and  the  nature  of  its 
business,  and  an  affidavit  affirming  that 
the  facility  is  engaged  in  building, 
repairing  or  dismantling  exclusively 
small  vessels  and  has  secured 
appropriate  compensation  liability 
under  the  State  act.  The  applicant  is 
also  required  to  acknowledge  the  duty 
to  inform  the  Associate  Director,  of 
circumstances  which  would  void  any 
exemption  and  that  an  exemption 
procured  under  false  information  would 
be  invalid  retroactively.  The  information 
required  is  considered  by  the 
Department  to  be  the  minimum  required 
to  ensure  that  the  facility  meets  the 
criteria  for  exemption  established  by  the 
amendments.  In  addition,  it  makes  clear 
to  the  applicant  its  future  duties  in 
regard  to  work  on  other  than  small 
vessels.  The  regulations  also  require 
that,  once  the  certification  of  exemption 
is  effective,  the  employer  must  notify  its 
workers  through  a  simple  posting 
procedure.  The  posted  notice  must  state 
that  injuries  at  the  facility  are  no  longer 
covered  by  the  Act,  the  basis  of  the 
exemption  and  its  effective  date,  as  well 
as  grounds  for  termination.  Awareness 
by  all  parties  of  when  coverage  ceased 
will  help  ensure  better  administration  of 
the  Act.  Employers  are  reminded  that 
States  may  require  posting  regarding 
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employee  rights  under  State  workers 
r:i*nipensation  programs. 

Section  702  175  states  that  the 
rf»rtific;ilt  of  exemption  will 
Hiitomatically  teiminate  if  the  facility 
works  on  a  vessel  not  included  within 
the  definition  of  "small  vessel"  as  set 
fo(th  in  section  3(d)  of  the  amendments 
and  i  702.172  of  the  rules  or  if  the 
facility  rece!\"es  Federal  maritime 
subsidies.  This  requirement  follows  the 
gtiidance  provided  in  the  legislative 
history.  The  regula lions  provide  for 
HUtomaUc  termination  of  the  exemption, 
then  set  forth  the  procedure  .\  '.ereby  an 
employer  may  apply  for  reinstatement  of 
ihe  certificate  of  exempSion  Ah^pugh 
there  are  some  statements  in  the 
legislHtive  history  suggesti.ig  that  the 
exemption  might  automatically  be 
reinstuted  once  the  facility  is  again 
engaged  in  exclusively  small  vessel 
(ipprations.  the  Department  believes  rtwt 
proper  administration  of  this  statute 
requires  that  the  Secretarj  and  other 
persons  whose  rights  under  the  Act  ma> 
be  affected  should  know  exactly  when 
CNPmpted  operations  ceased  and  that 
Oip  employer  in  fact  qualifies  anew  for 
ihe  exemption.  A  streamlined 
t-application  process  is  instituted  t(< 
^•nsure  this  certainty.  Comments  are 
i  .irticulariy  requested  on  the  provisions 
•  ^'-  reinstdtement  of  the  exemption. 

Fne  regulations  also  provide  that  ihe 
i  r.ision  granting  or  denying  a 
•  rtificate  of  exemption  is  not  subject  to 
'pview  ir  proceedings  conducted 
pursuant  to  section  19  (ALJ  hearingsl  o» 
2\  iBer.efit.s  Review  Board)  of  the  Act. 
Consistent  with  the  implementation  of 
section  32  of  the  Act  and  with  the 
I  department's  existing  procedures 
•^yarding  authorization  of  self  insurors 
'hr  Department  believes  it  is 
.ippri;priate  to  provide  that  this  decision 
IS  a  matter  vested  exclusively  within  the 
authority  of  the  Secretary.  A  denial  of 
<4>rtification  or  of  authorization  is 
therefore  not  subject  to  AL)  or  BRB 
-fview. 

.\n  individual  excluded  from  the 
definition  of  "employee"  under  the 
definitions  in  section  2(3)  (A)  through  (F) 
of  the  Act  as  amended  or  through  the 
f  xemption  from  coverage  under  section 
3(a).  must,  for  any  injur\  sustained  after 
September  28, 1984,  first  apply  under  a 
State  workers'  compensation  act  before 
seeking  benefits  under  the  Longshore 
Act.  This  procedure  is  required  as  a 
matter  of  Federal  law  and  therefore 
supercedes  any  provisions  of  State  law 
which  are  inconsistent  therewith.  The 
legislative  history  makes  it  clear  that  the 
time  for  filing  a  claim  under  the 
Longshore  Act  does  not  begin  to  run 
until  "the  State  tribunal  authoritativeK 


interprets  its  law  to  deny  coverage" 
Statement  of  Senator  Hatch.  130  Cong. 
Rec.  S11623.  The  denial  of  a  State  claim 
on  procedural  grounds,  however,  would 
not  entitle  the  otherwise  excluded 
worker  to  proceed  with  the  Longshore 
Act  claim.  Statement  of  Congressman 
Erlenbom.  130  Cong.  Rec.  H9733. 

Exdusioo  of  Physicians.  Health  Cai* 
Providan.  and  RepresenlativM  of 
Claimants 

I    Prior  to  the  19M  amendments,  the 
Secretar>'  could  order  a  change  of 
physicians  or  hospitals  when  it  vns 
desirable  or  necessary  in  the  interest  of 
the  injured  employee.  There  was  no 
provision  to  exdude  health  care 
providers  or  claims  representatives  from 
involvement  in  claims  filed  under  the 
Act.  However,  the  Secretary  could 
remove  authority  to  render  medical  care 
under  the  Act.  Pub.  L.  98-426  amended 
the  Longshore  Act  to  add  the  authority 
to  order  a  change  of  physicians  or 
hospitals  if  charges  for  treatment  are 
excessive.  Debarment  of  health  care 
providers  and  claims  representatives  is 
also  authorized  under  the  amendments. 

Section  7(c)  of  the  Longshore  Act  was 
amended  to  require  for  the  first  time  that 
the  Secretar>'  annually  publish  a  list  of 
physicians  and  health  care  providers, 
such  as  hospitals,  clinics,  etc.  which  are 
not  authorized  to  render  medical  care  or 
provide  services  under  the  Act.  That 
section  sets  forth  the  grounds  upon 
which  the  Secretary  may  exclude  a 
person  from  participation  in  the  program 
(including  the  denial  of  the  right  to  seek 
reimbursement  for  any  care  or  ser\'ice 
provided  to  injured  workers)  and 
establishes  the  procedure  to  be  followed 
before  a  physician  may  be  excluded. 
The  amendments  provide  that  these 
procedures  include  the  opportunity  for  a 
hearing  coiMlucted  in  accordance  with 
the  .Administrative  Procedure  Act  and 
the  right  to  appeal  an  adverse  decision 
to  the  United  States  Court  of  Appeals 
for  the  judicial  circuit  in  which  the 
person  resides  or  has  his  or  her  principal 
place  of  business,  or  the  Court  of 
Appeals  for  the  District  of  Columbia. 
The  filing  of  such  an  appeal  will  not. 
however,  stay  the  effect  of  the  decision 
excluding  the  physician  or  health  care 
provider  Longshore  Act.  section  7(j)t4) 

The  regulations  implementing  this 
amendment  are  set  forth  at  §§  702.431- 
702.436.  These  regulations  repeat  the 
grounds  for  debarment  listed  in  the 
statute  The  debarment  procedures  are 
then  described.  The  Longshore  Act  is 
administered  by  the  Office  of  Workers 
Compensation  Programs  (OWCP)  which 
also  administers  the  Federal  Employees 
Compensation  Act  (FECA).  The 
debarment  procedures  described  in 


these  regulations  were  derived,  where 
appropriate,  from  the  FECA  debarment 
procedures  (see  20  CFR  10.137).  This 
was  done  to  maximize  consistency  in 
administration  of  the  two  workers' 
compensation  programs. 

The  regulations  recite  the  appeal 
process  provisions  for  excluded  persons 
set  out  m  the  statute.  The  regulations 
also  describe  the  procedure  for  the 
publication  of  the  list  of  debarred 
persons. 

The  procedures  provide  for  an 
investigation  by  the  appropriate  OWCP 
deputy  commissioner,  the  opportunity 
for  a  bearing  before  an  administrative 
law  judge  who  will  issue  a 
recommended  decision  based  on  the 
evidence  produced  during  the  hearing, 
and  a  final  administrative  decision  by 
the  Deputy  Under  Secretary  for 
Employment  Standards.  The  statute 
authorizes  the  Department  to  issue 
subpoenas,  as  necessary-,  to  carry  out  its 
responsibilities  under  these  provisions. 
Longshore  Act  section  7(j)(3).  |udicial 
review  of  the  decision  to  disqualify  may 
be  obtained  by  appeal  to  the 
appropriate  United  States  Court  of 
Appeals.  An  appeal  must  be  filed  within 
60  days  after  the  Deputy  Under 
Secretary's  final  decision  is  mailed  to 
the  disqualified  person  and/or  that 
person's  attorney. 

The  Secretary  is  also  required  to 
publish  a  list  of  individuals  who  have 
been  disqualified  from  representing 
claimants  under  the  Act.  The  grounds 
for  disqualification  are  set  forth  in 
section  31(b)(:MB)  of  the  Longshore  Act. 
as  amended.  The  procedures  to  be 
followed  are  the  same  as  those 
applicable  to  physicians  and  health  care 
'providers. 

The  regulations  governing  the 
disqualification  of  claimant 
representatives  are  set  forth  at 
55  702.131  (b)  and  (c).  These  regulations 
repeat  the  grounds  for  debarment 
provided  for  in  the  statute. 

In  administering  these  provisiorw.  the 
Department  will  be  guided  by  the 
legislative  history  which  noted  that 

■    ■   '  disqualification  is  an  extraordinarily 
drdstic  step,  which  should  only  be  laken  in 
i.irriiin»l«nce«  where  the  physician  or  healtti 
(.art-  providpr  involved  has  been  found  to 
htive  engiiged  in  truly  egregious  conduct 
v\hM.h  threatens  the  integrity  of  thi.s  or  my 
other  workers  compensation  program  " 
Cdmmittee  oo  Fxlucntion  and  Labor.  H.  R«pt 
\(i  9S-57a  9«h  Cong.  1»«  Sess  (.Movembe' 
18.  \m3]  p.  13. 

A  similar  statement  was  made 
concerning  the  disqualification  of 
claimants'  representatives.  H.  Rept.  98- 
STO.  Kiipra.  pp.  15-17. 
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Therefore,  before  a  person  may  be 
disqualified  it  must  be  establi&hed  that 
the  person  involved  kaowinftly  and 
willingly  engaged  in  the  frnuduleni 
conduct  proscribed  by  section  7{r)tl)(B) 
or  section  31(b)(2HB)  of  the  Longshore 
Art.  as  amended.  In  all  cases,  the 
evidence  must  be  sufficient  to  establish 
each  factor  required  by  the  amendments 
to  justify  disqualification.  Authenticated 
( opies  of  judgments  of  conviction  or 
orders  excluding  a  person  from 
participation  in  any  Federal  or  State 
program  will,  however,  be  considered 
adequate  evidence  to  justify 
^  disqualification  under  sections  7(cHl)(B) 
(iv)  or  (v)  and  :t1(b|(2|  R|  (i)  or  (iii) 
respe<:tively. 

Settlements 

Settlements  under  tjie  Act  prior  to  the 
1984  amendments  took  three  forms:  (1) 
Sttttlcments  of  compensation  benefits. 

(2)  settlements  of  medical  benefits  and 

(3)  commutations  of  compensation 
benefits.  Settlements  i\ere  to  \x' 
evaluated  according  to  the  best  interests 
of  the  injured  employee,  settlement  of 
death  claims  was  not  permitted,  and 
commutations  were  to  be  evaluated 
aicording  to  the  "interest  of  justice" 

Pub.  I..  9B-4L'6  amentled  section  B(i)  ol 
the  lAingshore  Act  to  authorize 
iidministrative  law  judges,  as  well  as 
OWCP  deputy  commissioners,  to 
approve  (or  reject)  proposed  settlements 
of  claims  filed  under  the  Longshore  Act 
The  commutation  provision  under 
section  t4(j)  has  been  eliminated,  and 
death  benefits  can  now  be  settled  by  the 
beneficiaries.  The  amended  statute 
provides  that  settlement  agreements 
shall  be  approved  within  30  days  aftef 
submission  and.  further,  that  where  both 
the  employer  and  claimant  are 
represented  by  an  attorney,  a  settlement 
shall  be  deemed  approved  unless 
specifically  disapproved  within  M  days 
after  submission.  Under  the 
amendments,  a  proposed  settlement 
may  be  disapproved  only  if  it  is  found  to 
be  inadequate  or  protaired  by  duress. 
I'his  amendment  is  effective  on 
December  27, 1(484  and  applies  to 
pt;nding  claims  as  wi-ll  as  to  claims  filed 
after  that  date. 

The  rules  governing  tlies** 
amendments  are  set  forth  beginning  at 
§  702.241.  The  regulations  specify:  the 
information  that  must  be  submitted  in 
support  of  the  proposed  s«'Uiement 
{i  702JI41);  the  criteria  to  be  ust>d  in 
evaluating  the  proposed  settlement 
(S  702.243):  and  pioiiedures  to  be 
followed  in  the  event  that  a  proposed 
settlement  is  not  approved  by  the 
deputy  commissioner,  e.g.,  a  hearing 
I  ..fore  an  Administrative  I.aw  judge 
who  may  approve  or  reject  the 


settlement  based  on  the  evidence 
submitted  at  the  hearing.  In  addition,  the 
regulations  provide  that  when  a  claim  is 
pending  before  the  Office  of 
Administrative  Law  Judges,  the 
application  for  approval  of  a  settlement 
shall  not  be  submitted  less  than  five  (5) 
days  before  the  hearing  is  scheduled. 
This  limitation  is  essential  to  ensure  that 
the  application  is  reviewed  by  an 
administrative  law  judge  who  has  the 
opportunity  to  question  the  parties  to 
the  settlement  in  person  and  thereby  to 
evaluate  the  proposal  and  render  a 
reasoned  judgment  on  whether  the 
proposal  should  be  rejected  as 
"inadequate  or  procured  by  duress." 
Ordinarily,  mail  regarding  a  formal 
hearing  is  not  reviewed  until  the  case  is 
assigned  to  be  heard.  This  may  take 
longer  than  30  days.  Therefore,  without 
this  limitation,  a  settlement  could  be 
approved  within  the  meaning  of  the 
amendments  without  appropriate 
review.  If  the  parties  agree  to  settle  the 
claim  before  a  hearing  is  scheduled  they 
may  request  that  the  matter  be 
remanded  to  the  deputy  commissioner 
which  will  result  in  an  early  resolution 
of  the  case. 

Although,  as  noted  above,  Congress 
has  retained  the  requirement  that 
settlements  must  be  approved  to  be 
effective,  it  has  established  a  time  limit 
within  which  that  review  must  be 
completed  in  order  "to  eliminate 
complaints  of  administrative  delays**.  S 
Kept.  No.  98-81.  98th  Cong.  1st  Session 
(1983)  p.37.  The  penalty  provisions  of 
section  14(f)  of  the  Act  do  not  apply  to  a 
settlement  until  it  has  been  specifically 
approved  or  at  the  end  of  the  thirty  days 
when  the  parties  are  represented  by 
counseL  To  ensure  uniformity  in  the 
review  of  settlement  agreements 
§  702.243(0  '^'f  <he  regulations  spe<.iri(!«> 
the  criteria  to  be  considered  in 
determining  whether  the  settlement 
should  be  approved.  Many  of  these 
criteria  were  being  utilized  prior  to  the 
amendments  and  were  required  to  be 
considered  by  administrative  law  judges 
pursuant  to  the  decision  of  the  Benefits 
Review  Board  in  CJefstad  v.  Pcrini 
North  River  Assuciatfs.  9  BRBS  217, 
BRB  No.  (1978) 

In  those  cases  where  basic  factual 
issues  are  in  dispute  and  no 
compensation  order  has  been  issued,  the 
adequacy  of  an  agret^menl  depends  on 
all  the  circumstances  and  must  be 
decided  on  a  case-by-case  basis 
Therefore,  no  attempt  has  been  made  in 
the  regulations  to  define  the  term 
"inadequate"  other  than  to  provide 
criteria  for  evaluating  the  proposed 
settlement. 


In  cases  where  a  final  compensation 
order  exists  and  there  are  no  issues  as 
to  continuing  entitlement  or  the  amount 
of  benefits  payable,  a  definition  of  what 
settlements  should  be  deemed 
inadequate  is  possible  and  is  set  forth  at 
%  702.243(g)  of  the  regulations.  Although 
Congress  repealed  section  14(j)  of  the 
.Act,  which  provided  a  formula  for  the 
commutatioa  of  benefits  being  paid 
pursuant  to  an  award,  the  Senate  Report 
stated  that  "lump  sum  settlements  are 
still  permitted  under  section  8(i)."  S. 
Rept.  No.  97-498. 97th  Cong.  2d  Sess. 
(1962)  p.  36:  S.  Rept  No.  ^HPi}-  ^^1* 
Cong.  1st  Sess.  (1983)  p.  3^!'These 
statements  reflect  a  recognition  of  the 
fact,  as  stated  by  Professor  Larson  in  his 
treatise  on  workers'  compensation,  that 

(IJ  lump-sum  settlements,  when  thej-  are 
authorizeid  by  stattite,  are  not  compromises  in 
the  usual  sense:  that  is.  they  do  not  assume 
concessions  and  adjustments  in  the  amount 
of  p&yment  because  of  the  existence  of  a 
disputed  issue.  Risther,  they  are  essentially 
(ommutations,  and  should  be  calculated  on  a 
sound  annuity  basis  in  accordance  with  any 
statutory  rules  provided.  Larson,  The  Law  of 
Workwen's Compensation.  Vol.  3.  S  82.71.  p. 
15-590-1.  (Footnotes  omitted). 

Section  702.243(g)  does  provide  a 
sound  annuity  basis  for  determining  the 
adequacy  of  these  settlements. 

Under  the  regulations,  in  cases  where 
there  is  a  final  decision  and  no 
substantive  issues  are  in  dispute,  the 
Department  will  determine  whether  the 
amount  of  the  proposed  settlement  is 
equal  to  the  present  value  of  the  future 
compensation  payments  which  the 
claimant  or  beneficiary  would  receive 
under  the  award,  computed  at  a  5  per 
centum  true  discount  compounded 
annually.  The  Department  has  adopted 
the  5  per  centum  true  discount  figure 
since  it  is  the  discount  figure  most 
frequently  used  by  States,  as  revealed  in 
a  survey  of  State  compensation 
programs.  In  determining  the  life 
expectancy  of  the  person  receiving 
benefits,  the  Department  will  apply  the 
most  current  United  States  Life  Tables 
as  developed  by  the  Department  of 
Health  and  Human  Services. 

Interested  parties  are  requested  to 
submit  comments  on  the  discount  rate 
established  by  these  rules. 

lender  the  amendments,  the  parties 
may  settle  any  claim  for  compensation, 
including  future  medical  benefits,  or  a 
claim  for  survivor  benefits.  Under  no 
circumstances,  however,  may  a  persttn 
staking  bt  nefits  under  section  7  or  B  of 
the  Longshore  Act  settle  a  claim  for 
survivor  benefits  which  may  be  filed 
under  section  9  of  the  Act  only  after  the 
death  of  the  injured  worker.  Thus,  even 
fh(Hjgh  the  injured  worker  may  have 
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settled  his  or  her  claim  for 
compensation,  such  agreement  would 
not  prevent  a  survivor  from  pursuing  a 
claim  for  benefits  under  section  9. 

The  enactment  of  Pub.  L.  98-426  also 
addressed  the  issue  of  whether  an 
employer  could  seek  to  limit  its  liability 
under  section  8(f)  of  the  Act  after  having 
settled  the  employee's  claim  and 
whether  a  party  may  seek  to  modify  a 
settlement  approved  under  section  8(i). 
The  Congress  determined  that  once  a 
claim  is  approved  (1)  the  employer  could 
not  subsequently  seek  relief  or 
reimbursement  for  amounts  it  paid  from 
the  special  fund,  and  (2)  settlements  are 
not  subject  to  modification  under 
section  22  of  the  Longshore  Act.  See 
sections  8(i)(4)  and  22  of  the  Longshore 
Act  as  amended  (Pub.  L  98-426.  sections 
9(g)  and  16.  98  Stat.  1646.  1650): 
Conference  Report  pp.  32-33  (H.  Rept. 
98-1027).  The  regulations  change  the 
prior  language  of  the  rules  to  reflect 
these  statutory  changes.  I 

Special  Fund,  Second  Injury  Cases 

Section  8(f)  of  the  Act  was  designed  to 
remove  the  incentive  for  employers  to 
discriminate  against  the  hiring  or 
retention  of  handicapped  employees.  An 
employer's  liability  was  limited  (in 
cases  of  a  job-related  injury  that 
combined  with  a  manifest  existing 
permanent  partial  disability  to  result  in 
a  greater  degree  of  permanent  disability] 
to  the  payment  of  a  specified  number  of 
weeks  of  compensation.  The  remaining 
liability  was  shifted  to  an  industry 
(authorized  self-insured  employers  and 
carriers)  financed  special  fund. 

Prior  to  the  1984  amendments  the  Act 
did  not  require  that  requests  for  section 
8(f)  relief  be  presented  to  the  deputy 
commissioner  or  the  Director.  OVVCP 
(the  administrator  of  the  special  fund). 
The  Act  did  not  specifically  provide  the 
right  of  the  Director.  OWCP  to  recover, 
through  third  party  actions,  benefits 
paid  from  the  special  fund.  Access  to  the 
special  fund  by  unauthorized  employers 
or  insurance  carriers  was  not  prohibited. 
The  contributions  to  the  industry 
financed  special  fund  were  based  upon 
the  amount  of  compensation  and 
medical  benefits  paid  by  each  employer 
or  insurance  carrier  in  the  prior  calendar 
year. 

To  ensure  that  the  OWCP  deputy 
commissioner  and  Director — as 
administrator  of  the  special  fund — have 
an  opportunity  to  consider  the  merits  of 
the  employer/carrier's  request  for  a 
limitation  of  its  liability  (and  thereby  to 
prevent  the  practice  of  presenting  such 
requests  in  the  first  instance  to  an 
administrative  law  judge).  Pub.  L  98-428 
requires  that  all  requests  for  relief  under 
section  8(f)  must  first  be  presented  to 


the  deputy  commissioner  together  with  a 
statement  documenting  the  employer's 
entitlement  to  relief  The  law  also  grants 
the  legal  authority  for  the  Director  to 
assert  the  lien  of  the  special  fund  in 
third  party  proceedings. 

Two  additional  amendments  brought 
about  by  the  enactment  of  Pub.  L.  98-426 
are  intended  to  insure  the  financial 
integrity  of  the  Special  Fund.  First, 
section  8(f)  of  the  amended  Act 
expressly  states  that  the  special  fund  is 
not  available  to  pay  for  the  liability  of 
an  uninsured  employer.  Thus,  an 
employer  which  has  not  complied  with 
the  provisions  of  section  32  is  not 
entitled  to  limit  its  liability  under 
section  8(f)  of  the  Act.  This  amendment 
(Pub.  L  98-426  section  8(e).  98  Stat. 
1645)  was  effective  on  the  date  of 
enactment  (September  28. 1984)  and 
applies  to  pending  claims  as  well  as  to 
claims  filed  after  the  effective  date. 

Second.  Congress  amended  the 
formula  by  which  the  Secretary'  is  to 
determine  how  much  each  authorized 
self-insured  employer  and  insurance 
carrier  will  be  required  to  pay  into  the 
special  fund.  Under  the  new  formula  set 
forth  in  section  44(c)(2)  of  the  Act  as 
amended,  the  employer/carrier's 
assessment  will  be  based  not  only  on 
the  amount  of  benefits  it  directly  paid  as 
compensation  during  the  preceding 
calendar  year  but  also  on  the  payments 
made  by  the  special  fund  under  section 
8(f)  which  are  attributable  to  that 
employer/carrier.  This  change  was 
made,  according  to  Congressman  Miller, 
because 

*  *  '    some  employers  have  taken  steps  to 
assign  hundreds,  even  thousands,  of  cases  to 
the  fund,  knowing  that  no  matter  how  many 
cases  they  assigned,  their  proportion  of 
payments  to  the  fund  would  not  grow.  In 
effect,  they  knew  that  they  could  pass  along 
their  costs  to  all  other  participants  in  the 
program. 

The  new  formula  in  S.  38  bases  an 
employer's  assessment  in  part  on  his  overall 
program  participation,  and  half  on  his  past 
utilization  of  the  fund.  This  formula  will,  at 
once,  dissuade  the  dumping  of  cases  into  the 
fund,  and  will  more  equitably  apportion  the 
responsibility.  130  Cong.  Rec.  H9732 

Senator  Nickles  described  the  effect 
of  the  new  formula,  stating: 

The  House  and  Senate  committees 
attempted  to  rectify  the  problems  as 
descri|}ed  in  the  two  committee  reports.  (H. 
Rept.  96-570.  pp.  20-21  and  S.  Rept.  98-81. 
pgs.  34-35.)  Wliile  considering  the 
differences,  an  alternative  approach  in  the 
form  of  a  new  assessment  formula  was 
devised  and  agreed  to  by  most  concerned 
employers/carriers.  The  new  formula  takes 
into  account  the  amount  of  fund  cases  each 
employer/carrier  has  and  strikes  an  average 
l>etween  the  actual  payouts  of  the  old 
formula  and  use  of  the  fund.  Under  this 


formula,  abuse  of  the  Fund  will  be 
discouraged  and  assessments  to  all 
concerned  will  be  equitable.  There  will  be 
changes  up  or  down  in  every  industry,  but  all 
will  be  treated  equally.  The  new  formula  is 
section  24|a)  of  the  conference  reported  S.  38. 
130  Cong.  Rec.  S11621. 

The  rules  governing  the  contents  of 
the  application  for  section  8(f)  relief  the 
limited  grounds  permissible  for  excusing 
the  failure  to  submit  such  application, 
and  the  time  periods  specified  for  the 
filing  of  the  application  are  set  forth  at 
9  702.321.  This  section  incorporates  the 
three  criteria  necessary  for  special  fund 
relief:  (1)  A  pre-existing  permanent         • 
partial  disability,  (2)  which  was 
manifest  to  the  employer  prior  to  the 
second  injury  and  (3)  which  contributes 
to  the  subsequent  disability. 

Upon  receipt  of  the  request  for  section 
8(f)  relief  the  deputy  commissioner  will 
afford  the  employer  up  to  90  days  to 
develop  and/or  obtain  evidence  to 
support  its  request.  This  period  will  be 
extended  upon  a  showing  of  good  cause 
but  not  beyond  the  date  of  the  informal 
conference.  The  deputy  commissioner 
will  investigate  the  application,  to  the 
extent  appropriate,  and  will,  upon 
request,  issue  subpoenas  duces  tecum 
where  necessary  to  compel  the 
production  of  documentary  evidence. 
The  Benefits  Review  Board  has  upheld 
the  right  of  the  deputy  commissioner  to 
issue  such  subpoenas.  Rabb  v.  Marine 
Terminals  Corp.,  11  BRBS  498.  BRB  No. 
78-628  (1979).  If  the  employer  fails  to 
properly  raise  the  section  8(f)  issue  with 
the  deputy  commissioner,  that  failure 
will  constitute  an  absolute  defense  to 
the  special  fund's  alleged  liability  to  pay 
any  benefits  in  connection  with  that 
claim. 

The  amendments  to  section  8(f)  were 
effective  September  28. 1984.  and  apply 
to  claims  then  pending  as  well  as  to 
claims  Hied  on  or  after  that  date.  Pub.  L 
98-426.  section  28(a).  98  Slat.  1655.  Thus, 
unless  the  employer  has  presented  the 
issue  of  potential  special  fund  liability 
to  the  deputy  commissioner  before  a 
claim  was  referred  to  the  Office  of 
Administrative  Law  Judges  (OALJ)  for  a 
hearing,  that  employer  may  not  be 
entitled  to  an  award  limiting  its 
compensation  liability  by  virtue  of 
section  8(f)  of  the  Act.  To  ensure 
compliance  with  this  particular 
amendment,  employers  may  request,  or 
the  administrative  law  judge  may  order, 
that  the  claim  be  remanded  to  the 
deputy  commissioner  for  consideration 
of  the  section  8(f)  issue.  Under  these 
regulations,  the  deputy  commissioner 
will  transfer  to  the  OAL)  not  only  the 
request  for  a  hearing  and  statement  of 
contested  and  uncontested  issues  (LS 


18).  but  also  the  application  for  relief 
under  section  B(f)  submitted  by  the 
employer/carrier  and  the  deputy 
commissioner's  informal  decision. 
Where  no  application  for  8(0  relief  was 
presented  to  the  deputy  conunissioner. 
that  fact  will  be  reflected  in  the 
documents  sent  to  the  OAL).  To  ensure 
compliance  with  the  Concessional 
directive  that  all  requests  for  relief 
under  section  8(f)  must  first  be 
considered  by  the  administrators  of  the 
special  fund,  the  Director  or  his/her 
representative — the  Associate  Solicitor 
for  Employee  Benefits — must  be  given 
the  opportunity  to  review  any  additional 
evidence  or  argument  submitted  by  the 
employer  before  an  administrative  law 
judge  may  rule  on  the  employer's 
request  for  relief  under  section  8(0 
The  regulations  incorporate  the 
statutory  language  granting  the  special 
fund  a  lien  in  third  party  settlements. 
The  regulations  also  incorporate  the 
new  formula,  provided  by  the  statute,  to 
assess  contributions  to  the  special  fund. 
The  regulations  also  prohibit  access  to 
the  special  fund  by  unauthorized 
employers  or  insurance  carriers,  as 
provided  for  in  the  amendments 

Occupational  Disease 

Occupational  disease  claims,  prior  to 
the  1964  amendments,  frequently 
involved  very  complex  legal  issues,  such 
as  when  did  the  "injury"  occur  for 
purposes  of  determining  the  claimants' 
average  weekly  wage  or  wage-earning 
capacity. 

Another  issue  concerned  the 
timeliness  of  claims  for  benefits.  The 
time  of  injury  was  variously  interpreted 
to  mean  the  date  of  last  exposure  or  the 
date  the  disease  becomes  manifest.  In 
Aduddell  v.  Owens-Coming  Fiberglass, 
16BRBS  131  (1984),  for  example,  the 
Benefits  Review  Board  held  that 
employees  who  retired  before  their 
occupational  disease  became  manifest 
were  not  entitled  to  compensation.  The 
Board  denied  beneHts  because  the 
claimant  could  not  establish  that  the 
injury  affected  his  wage  earning 
capacity.  Similarly,  the  widow  of  a 
deceased  worker  whose  employment 
related  disease  manifested  itself  and 
caused  death  after  retirement  would  not 
be  entitled  to  receive  survivor's  benefits 

Pub.  L.  98-426  amended  the  law  in 
several  significant  respects  with  regard 
to  the  filing  and  adjudication  of  claims 
involving  occupations  diseases.  First, 
sections  12  and  13  of  the  Act  were 
amended  to  provide  that  in  those  cases 
where  the  job  related  disease  does  not 
immediately  result  in  disability  or  death, 
the  time  within  which  the  employee 
must  notify  the  employer  and/or  file  « 
claim  does  not  begin  to  run  until  the 


employee  or  beneficiary  is  aware,  or 
should  have  been  aware  by  the  exercise 
of  reasonable  diligence  or  by  reason  of 
medical  advice,  of  the  relationship 
between  the  employment,  the  disease, 
and  the  disability  or  death.  In  these 
cases,  the  amendments  provide  that 
notice  must  be  given  within  one  year 
and  the  claim  for  compensation  must  be 
filed  within  two  years  of  such 
awareness,  respectively. 

Congress  amended  section  2(10]  of  the 
Longshore  Act  to  defme  disability  to 
mean 

permanent  impairment,  determined  (to  the 
extent  covered  thereby)  under  the  Guides  to 
the  Evaluation  of  Permanent  Impairment 
promulgated  and  modified  from  time  to  time 
by  the  American  Medical  Association.  *  *  * 

with  respect  to  those  cases  where  the 
occupational  disease  manifests  itself 
subsequent  to  the  date  of  retirement.  It 
further  amended  the  Act  to  provide  a 
specific  method  for  compensating  these 
injured  workers  and  their  survivors. 
Longshore  Act  section  8{c)(23).  9(e)(2). 
and  10(d)(2)  as  amended.  In  adopting 
these  amendments.  Congress 
specifically  rejected  the  decisions  issued 
by  the  Benefits  Review  Board  in  Dunn  v. 
Todd  Shipyards.  13  BRBS  647  (1981).  and 
Aduddell  v.  Owens-Curning  Fiberglass, 
16  BRBS  131  (1964).  Conference  Report 
(H.  Rept.  96-1027)  pp.  29-30.  For  these 
provisions  to  apply,  it  must  be  shown 
that  the  claimant  is  retired  (defined  as 
one  who  voluntarily  withdrew  from  the 
workforce]  and  that  there  is  no  realistic 
expectation  the  person  will  return  to  the 
workforce.  The  legislative  history  makes 
it  clear  that  eligibility  under  section 
8(c)(23)  does  not  include  entitlement  to  a 
permanent  total  disability  award  but  is 
limited  to  an  award  based  on  the  degree 
of  impairment.  Statement  of  Senator 
Hatch.  130  Cong.  Rec.  at  11625.  For  this 
reason,  the  benefits  payable  are  not 
subject  to  annual  adjustment  under 
section  10  of  the  Act. 

The  rules  implementing  these 
amendments  are  set  forth  at  5§  702.212- 
702.217:  701.224-702.221;  and  702.601- 
702.604.  These  regulations  incorporate 
statutory  language. 

Hearing  Loss 

The  Act  did  not  single  out  hearing  loss 
claims  from  any  other  injuries.  In  special 
fund/second  injury  cases  under  section 
8(0.  for  example,  the  employer's  liability 
for  a  hearing  loss  where  there  was  a 
pre-existing  loss  was  the  same  as  for 
any  other  type  of  injury:  the  greater  of 
104  weeks  or  the  amount  of  loss  directly 
attributable  to  that  employment. 

The  amendments,  however, 
distinguish  hearing  loss  claims  from 
other  injuries  in  several  areas.  In  special 


fund/second  injury  cases,  the 
employer's  liability  for  hearing  loss  is 
limited  to  the  lesser  oi  104  weeks  or  the 
amount  attributable  to  the  employment. 
Also,  the  amendments  afford 
audiograms  presumptive  evidentiary 
weight  if  performed  according  to  set 
standards,  and  the  amendments 
prescribe  that  the  extent  of  hearing  loss 
must  be  determined  in  accordance  with 
the  American  Medical  Association's 
Guides  to  the  Evaluation  of  Permanent 
Impairment.  Finally,  the  amendments 
specify  that  time  limitations  do  not 
begin  to  run  until  an  audiogram  with  a 
report  showing  a  hearing  loss  is 
furnished  the  employee. 

I'he  regulations  implement  these 
changes  by  modifying  S  702.145,  which 
describes  the  use  of  the  special  fund,  to 
reflect  the  change  in  the  employer's 
liability  for  special  fund  hearing  loss 
claims.  A  new  §  702.441  specifies  that 
audiograms  can  be  administered  by 
qualified  technicians,  as  long  as  they  are 
certified  by  a  audiologist  or 
otolaryngologist  who,  the  regulations 
state,  must  be  certified  by  an  generally 
accepted  professional  hearing  program. 
This  clarification  is  based  on  the 
Conference  Manager's  Statement. 

It  should  be  noted  that  hearing  loss 
claims  have  different  notice  and  claims 
filing  requirements  than  other 
occupational  diseases.  First  Congress 
amended  section  8(c)(13)  to  provide  that 
the  time  for  filing  a  notice  of  injury  or 
claim 

shall  not  begin  to  run  *  *  *  until  the 
employee  has  received  an  audiogram,  with 
the  accompanying  report  thereon,  which 
indicates  that  the  employee  has  suffered  a 
loss  of  hearing. 

The  Department  has  interpreted  this 
amendment  to  mean  that  once  the 
audiogram  and  report  have  been 
received,  the  employee  is  subject  to  the 
thirty  (30)  day  and  one  (1)  year  filing 
requirements  set  forth  in  sections  12(a) 
and  13(a)  of  the  Act  respectively,  and 
not  to  the  extended  time  requirements 
applicable  to  occupational  diseases  that 
do  not  immediately  result  in  disability  or 
death,  since  a  hearing  loss  could  entitle 
an  employee  immediately  to  a  schedule 
award  of  compensation. 

Employee  Reports  of  Earnings 

Under  the  1984  amendments, 
employers  are  for  the  first  time 
authorized  to  require  employees 
receiving  compensation  to  submit  a 
statement  of  earnings  semi-annually. 
The  regulations  implementing  the 
provisions  of  the  newly  enacted  section 
8(j)  are  set  forth  at  8§  702.285  and 
702.286.  The  provisions  specify 
"earnings'  which  must  be  reported. 
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These  include  earnings  from  self- 
employment,  even  if  the  business 
operates  at  a  loss.  Failure  to  file  a 
required  report  or  the  niing  of  an 
incomplete  or  inaccurate  report  may 
result  in  forfeiture  of  compensation.  This 
statutory  provision  is  repeated  in  the 
regulations. 

The  regulations  also  provide  that  the 
Director.  OWCP.  may  require  the  filing 
of  reports  by  employees  receiving 
benefits  from  the  special  fund.  This 
clarifies  procedures  which  have  been  in 
effect  for  some  time. 

Micellaneous  Provisions 

Designated  Official 

Prior  to  the  amendments,  the  Act 
required  the  employee  to  notify  an 
employer  of  an  injury  by  giving  notice  to 
a  partner,  an  authorized  agent  of  a 
corporation  or  the  person  in  charge  of 
the  business.  Employers  were  also 
required  to  keep  records  of  all  injuries 
and  to  send  reports  to  the  deputy 
commissioner. 

The  amendments  require  the  employer 
to  designate  an  ofHcial  to  whom  notice 
must  be  given:  that  individual  must  be  a 
first  line  supervisor,  local  plant  manager 
or  personnel  office  official  at  the  place 
of   mployment.  The  amendments 
require  the  employer  to  notify  the 
deputy  commissioner  of  the  selection. 

In  implementing  this  requirement,  the 
regulations  (at  S  702.211)  suggest  types 
of  first  line  supervisory  positions 
(foreman,  hatchboss  or  timekeeper)  who 
are  commonly  those  to  whom  notice  is 
now  given.  The  selection  procedure  is 
self  implementing.  It  calls  for  a  posting 
to  ensure  that  all  employees  are  aware 
of  the  designated  official.  That  posting 
fulfills  the  requirement  in  the 
amendments  that  the  employer  notify 
the  deputy  commissioner. 

Retired  employees  may  not  frequent 
the  facility  or  indeed  may  live  far  away, 
and  therefore  may  not  be  able  to  learn 
of  the  designated  official.  The 
regulations,  therefore,  provide  that  they 
may  give  notice  to  any  other  individuals 
listed  in  the  statute  (partner,  officer  or 
person  in  charge  of  a  facility). 

No  Lost  Time  Cases 

Prior  to  the  1984  amendments,  the  Act 
required  that  reports  of  all  injuries  be 
forwarded  to  the  deputy  commissioner 
and  that  the  employer  maintjin  record 
of  injuries.  The  amendments  eliminate 
the  requirement  for  submitting  notice  in 
cases  where  the  employee  loses  less 
than  one  work-shift  but  still  require  the 
employer  to  maintain  a  record  of  the 
injury.  The  regulations  reflect  this 
change  (5  702.201)  and  specify  the  type 
of  record  which  must  be  maintained, 


listing  the  minimum  information 
required  for  proper  handling  of  any 
claim.  The  record  keeping  requirement 
in  S  702.111  is  changed  to  specify  that 
records  must  be  maintained  for  three 
years.  This  period  is  consistent  with  the 
Department's  own  retention  schedule  for 
such  records  as  well  as  the  retention 
requirements  of  FLSA  and  OSHA  injury 
reports. 

Penalties 

The  Act  provided  penalties  for  filing 
false  information  by  an  employee 
(section  31(c)),  failure  to  file  notices 
(section  30(e)).  failure  to  secure 
coverage  (section  38),  and  for 
discriminating  against  employees  who 
make  a  claim  under  the  Act  (section  49). 
The  penalties  included  fines  for  civil 
violations  and  fines  and  imprisonment 
for  criminal  violations. 

The  amendments  generally  increase 
the  penalty  provisions,  add  a  "willing 
and  knowing"  requirement,  and  also 
extend  the  penalty  for  filing  false  or 
misleading  information  in  connection 
with  a  claim  to  the  employer/carrier.  In 
addition,  the  penalty  for  discrimination 
against  an  employee  who  files  a  claim  or 
testifies  in  a  Longshore  proceeding  is 
not  applicable  where  that  employee  has 
been  found  guilty  of  filing  false 
information  or  misrepresenting  a  claim. 

The  regulations  have  been  modified  to 
reflect  these  increased  penalties  and 
other  changes  in  the  amendments.  See 
\  702.204  (failure  to  furnish  notice): 
S  702.271  (discrimination).  New 
S  702.217,  for  the  first  time,  describes  the 
penalties  for  filing  false  or  misleading 
statements.  Also,  for  the  first  time  the 
penalty  for  failure  to  secure  coverage 
under  the  Act  is  described,  in  {  703.003. 

Miscellaneous 

Other  changes  in  the  rules  include: 

—Modifying  §  703.108  (Period  of 

authority  to  write  insurance)  to  reflect 
procedural  changes  recently 
implemented.  Reauthorization  of 
carriers  is  now  automatic  and  need 
not  be  sought  every  year. 

— Clarifying  the  information  which  may 
be  required  of  an  authorized  carrier 
(5  703.302)  or  employer/carrier  for 
purposes  of  the  special  fund 
assessment  (§  702.147).  This  is  in 
accord  with  existing  policy  found 
necessary  to  ensure  the  integrity  of 
the  authorization  and  assessment 
processes. 

— Altering  the  wording  in  S  702.162 
(Liens  on  compensation)  to  reflect  the 
change  in  the  amendments  directing 
that  the  Secretary  shall  (formerly  this 
was  discretionary)  authorize  a  lien  in 
favor  of  a  union  trust  which  pays 


disability  benefits  to  an  employee 
who  is  legally  obligated  to  repay. 

Publication  as  an  interim  Regulation 

The  Department  has  determined  that 
the  public  interest  requires  the 
immediate  issuance  of  regulations  in 
order  to  assure  a  smooth 
implementation  of  the  amended 
Longshore  Act.  More  specifically. 
Congress  provided  that  many  of  the 
amendments  would  be  effective  as  of 
September  28, 1984,  while  others  would 
be  effective  ninety  days  later  and  that 
such  amendments  would  apply  to 
pending  as  well  as  new  claims.  The  Act 
requires  the  Secretary  to  issue 
implementing  regulations.  It  is  essential, 
therefore,  that  these  regulations  become 
effective  immediately  in  order  to  ensure 
compliance  with  the  statute  and  to 
expedite  the  adjudication  of  claims  that 
are  subject  to  the  1984  amendments  to 
the  Longshore  Act. 

Additionally,  the  Act  directs  the 
Secretary,  in  accordance  with 
regulations,  to  issue  certificates  of 
exemption  to  facilities  qualified  under 
section  3(d)  and  to  publish  lists  of 
physicians,  health  care  providers,  and 
claimant  representatives  who  have  been 
disqualified  from  participation  in  the 
Longshore  program  in  accordance  with 
published  rules  and  regulations.  The 
failure  to  issue  interim  rules  could 
result,  for  example,  in  the  denial  of  the 
exemption  to  qualified  employers  and 
could  lead  to  continued  fraudulent 
activities  now  proscribed  by  the  statute 

Accordingly,  the  Department  finds 
good  cause  pursuant  to  5  U.S.C. 
553(b)(3)(B)  and  553(d)(3),  that  prior 
notice  and  public  comment  are  contrary 
to  the  public  interest.  However, 
interested  members  of  the  public  are 
invited  to  submit  written  comments 
within  sixty  (60)  days  of  publication  of 
these  interim  final  regulations.  After  the 
comments  are  evaluated,  these  rules  will 
be  republished  with  modifications  found 
appropriate  as  a  result  of  the  comments 
received  and  any  additional  analysis 
undertaken  by  the  Department. 

This  interim  regulation  will  be 
effective  only  until  October  1. 1985. 
unless  extended  by  appropriate  Federal 
Register  notice. 

Effective  Date 

Because  immediate  issuance  of  this 
interim  regulation  is  required  by  the 
public  interest  in  having  a  smooth 
implementation  of  the  Longshore  Act 
amendments,  it  shall  become  effective 
immediately  instead  of  thirty  days  after 
publication.  This  determination  is  made 
pursuant  to  5  U.S.C.  553(d)(3). 
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Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  and  have  been  assigned 
OMB  control  number  1215-0160. 

Classification — Executive  Order  12291 

These  interim  fmal  rules  only 
implement  the  amendments  to  the 
Longshore  Act  and  make  certain 
technical  corrections  to  the  regulations 
as  previously  promulgated.  They  do  not, 
in  themselves,  impose  any  additional 
requirements.  Therefore,  this  is  not 
classified  as  a  "major  rule"  under 
Executive  Order  12291  on  Federal 
Regulations,  because  it  is  not  likely  to 
result  in  (1)  an  annual  effect  on  the 
economy  of  $100  million  or  more:  (2)  a 
major  increase  in  cost  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  eR^ects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 
Accordingly,  no  regulatory  impact 
analysis  is  required. 

Regulatory  Flexibility  Act 

The  Department  believes  that  the  rule 
will  have  no  "significant  economic 
impact  upon  a  substantial  number  of 
small  entities"  within  the  meaning  of 
section  3(a)  of  the  Regulatory  Flexibility 
Act.  Pub.  L.  96-354,  91  Stat.  1164  (5 
U.S.C.  605(b)).  The  Secretary  has 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  to  this  effect.  This 
conclusion  is  reached  because  the 
amendments  are  only  implementing  the 
1984  amendments  to  the  Longshore  Act 
and  they  do  not,  in  themselves,  impose 
any  additional  requirements  upon  small 
entities. 

On  the  contrary,  these  regulations 
implement  those  amendments  which 
exclude  many  small  entities  from 
coverage  under  the  Longshore  Act, 
establish  procedures  whereby  some 
small  entities  may  seek  an  exemption 
from  the  statute,  and  eliminate  the 
reporting  requirements  for  all  employers 
in  cases  of  no  lost  time  injuries. 
Accordingly,  no  regulatory  impact 
analysis  is  required. 

List  of  Subjects 

20  CFR  Part  701 

Longshoremen,  Workers' 
compensation. 


20  CFR  Part  702 

Administrative  practice  and 
procedure.  Claims,  Insurance, 
Longshoremen,  Vocational 
rehabilitation,  and  Workers' 
compensation. 

20  CFR  Part  703 

Insurance,  Longshoremen,  Workers' 
compensation. 

Accordingly,  20  CFR  parts  701,  702 
and  703  are  amended  as  set  forth  below. 

1.  The  citation  of  authorities  for  Parts 
701,  702  and  703,  are  revised  to  read  as 
follows: 

Authority:  5  U.S.C.  301;  Reorg.  Plan  No.  6  of 
1950, 15  FR  3174.  64  Stat.  1263:  83  U.S.C.  939: 
36  D.C.  Code  501  et  seq.:  42  U.S.C.  1651  et 
seq.:  43  U.S.C.  1331:  5  U.S.C.  8171,  et  seq.; 
Secretary's  Order  6-84.  49  FR  32473; 
Employment  Standards  Order  78-1.  43  FR 
51469. 

PART  701— GENERAL; 
ADMINISTERING  AGENCY 
DEFINITIONS  AND  USE  OF  TERMS 

2.  Section  701.101  is  revised  to  read  as 
follows: 

Rules  in  This  Subchapter 

§  701.101    Scop*  of  this  sutMhapter  and 
Sut>chapter  B. 

(a)  This  subchapter  contains  the 
regulations  governing  the  administration 
of  the  Longshore  and  Harbor  Workers' 
Compensation  Act  (LHWCA)  and  its 
direct  extensions,  the  Defense  Base  Act 
(DBA),  the  Outer  Continental  Shelf 
Lands  Act  (OCSLA),  and  the 
Nonappropriated  Fund  Instrumentalities 
Act  (NFLA),  and  such  other 
amendments  and  extensions  as  may 
hereinafter  be  enacted. 

(b)  The  regulations  also  apply  to 
claims  filed  under  the  District  of 
Columbia  Workmen's  Compensation 
Act  (DCCA).  That  law  applies  to  injuries 
or  deaths  sustained  prior  to  July  26, 
1982,  the  effective  date  of  the  District  of 
Columbia  Workers'  Compensation  Act. 

(c)  The  regulations  governing 
administration  of  the  Black  Lung 
Benefits  Program  are  in  Subchapter  B  of 
this  chapter. 

3.  Section  701.201  and  the  center 
heading  preceding  it  are  revised  to  read 
as  follows: 

Office  of  Workers'  Compensation 
Programs 

§701.201    Establishment  of  Offic*  of 
Workers'  Compensation  Programs. 

The  Assistant  Secretary  of  Labor  for 
Employment  Standards,  by  authority 
vested  in  him  or  her  by  the  Secretary  of 
Labor  in  Secretary's  Order  No  6-84,  49 


FR  32473,  established  in  the  Employment 
Standards  Administration  (ESA)  an 
Office  of  Workers'  Compensation 
Programs  (OWCP).  The  Assistant 
Secretary  further  designated  as  the  head 
thereof  a  Director,  who  shall  administer 
the  programs  assigned  to  that  office  by 
the  Assistant  Secretary.  By  Secretary's 
order  81-1,  the  position  of  Deputy  Under 
Secretary  for  Employment  Standards 
was  established  to  replace  the  position 
of  Assistant  Secretary  for  Employment 
Standards  and  all  authority  previously 
transferred  to  that  position  was 
transferred  to  the  Deputy  Under 
Secretary. 

4.  The  introductory  text  and 
paragraphs  (a)  and  (f)  of  §  701.202  are 
revised  to  read  as  follows: 

§  701^2    Transfer  of  functions. 

Pursuant  to  the  authority  vested  in 
him  or  her  by  the  Secretary  of  Labor 
(which  was  by  Secretary's  order  81-1 
transferred  to  the  position  of  Deputy 
Under  Secretary  for  Employment 
Standards),  the  Assistant  Secretary  for 
Employment  Standards  transferred  from 
the  Bureau  of  Employees'  Compensation 
to  the  Office  of  Workers'  Compensation 
Programs  all  functions  of  the 
Department  of  Labor  with  respect  to  the 
administration  of  benefits  programs 
under  the  following  statutes: 

(a)  The  Longshore  and  Harbor 
Workers'  Compensation  Act,  as 
amended  and  extended,  33  U.S.C.  901  et 

seq.; 

***** 

(f)  Title  IV  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977,  as  amended,  30 
U.S.C.  901  et  seq. 

§  701.301    [Amended] 

5.  In  §  701.301,  paragraph  (a)(4)  is 
removed  and  reserved. 

6.  Section  701.301  (a)(12)  is  revised  to 
read  as  follows: 

Terms  Used  in  This  Subchapter 

§  701.301    Definitions  and  use  of  terms. 

(a)  *  *  * 

(12)(i)  "Employee"  means  any  person 
engaged  in  maritime  employment, 
including: 

(A)  Any  longshore  worker  or  other 
person  engaged  in  longshoring 
operations; 

(B)  Any  harbor  worker,  including  a 
ship  repairer,  shipbuilder  and 
shipbreaken 

(C)  Any  other  individual  to  whom  an 
injury  may  be  the  basis  for  a 
compensation  claim  under  the  LHWCA 
as  amended,  or  any  of  its  extensions; 

(ii)  The  term  does  not  include; 
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(A)  A  master  or  member  of  a  crew  of 
any  vessel: 

(B)  Any  person  engitged  by  a  master 
to  load  or  unload  or  repair  any  small 
vessel  under  eighteen  tons  net. 

(iii)  Nor  does  this  term  include  the 
following  individuals  where  it  is  first 
determined  that  they  are  covered  by  a 
state  wori^ers"  compensation  act: 

(A)  Individuals  employed  exclusively 
to  perform  office  clericaL,  secretarial, 
security,  or  data  processing  work  (but 
not  longshore  cargo  checkers  and  cargo 
clerks); 

(B)  Individuals  employed  by  a  club 
(meaning  a  social  or  fraternal 
organization  whether  proHt  or 
nonproHt),  camp,  recreational  operation 
(including  recreational  scuba  diving  and 
any  commerical  raftir.g  or  canoeing 
expeditions  upon  the  navigable  waters 
of  the  United  States),  restaurant, 
museum  or  retail  outlet,  whether  or  not 
over  the  navigable  waters  of  the  United 
States; 

(C)  Individuals  employed  by  a  marina, 
provided  they  are  not  engaged  in  its 
construction,  replacement  or  expansion, 
except  for  routine  maintenance  such  as 
cleaning,  painting,  trash  removal, 
housekeeping  and  small  repairs; 

(D)  Employees  of  suppliers,  vendors 
and  transporters  temporarily  doing 
business  on  the  premises  of  a  covered 
employer,  provided  they  are  not 
performing  work  normally  performed  by 
employees  of  the  covered  employer 

(F)  Aquarulture  workers,  meaning 
those  employed  by  commercial 
enterprises  involved  in  the  controlled 
cultivation  and  harvest  of  aquatic  plants 
and  animals,  including  the  cleaning, 
processing  or  canning  of  fish  and  fish 
products,  the  cultivation  and  harvesting 
of  shellfish,  and  the  controlled  growing 
and  harvesting  of  other  acquatic  species; 

(F)  Individuals  engaged  in  the 
building,  repairing  or  dismantling  of 
recreational  vessels  under  6.5  feel  in 
length.  For  purposes  of  this 
subparagraph  "length  '  means  a  straight 
line  measurement  of  the  overall  length 
from  the  foremost  part  of  the  vessel  to 
the  aftmost  part  of  the  vessel,  measured 
parallel  to  the  center  line.  The 
measurement  shall  be  from  end  to  end 
over  the  deck,  excluding  sheer. 

7.  In  Part  701.  a  new  center  heading 
and  S  701.401  are  addod  to  read  as 
follows: 

Coverage  Under  State  Compensation 
Programs 

§  701.401    Coverage  under  state 
compensation  progranM. 

(a)  Exclusions  from  the  definition  of 
"employee"  under  S  701.301(a)(12).  and 
the  employees  of  small  vessel  farilities 


otherwise  covered  which  are  exempted 
from  coverage  under  S  702.171.  are 
dependent  upon  coverage  >mder  a  state 
workers'  compensation  program.  For 
these  purposes,  a  worker  or  dependent 
must  first  claim  compensation  under  the 
appropriate  state  program  and  receive  a 
Tmal  decision  on  the  merits  of  the  claim, 
denying  coverage,  before  any  claim  may 
be  filed  under  this  Act. 

(b)  The  intent  of  the  Act  is  that  state 
law  will  apply  to  those  categories  of 
employees  if  it  otherwise  would. 
Accordingly,  not  withstanding  any 
contrary  state  law.  claims  by  any  of  the 
categories  of  workers  excluded  under 

i  701.301  or  702.171  must  be  made  to 
and  processed  by  the  state  and  a  merit 
decision  denying  coverage  on 
jurisdictional  grounds  must  be  made 
before  coverage  or  benefits  under  the 
Act  may  be  sought. 

(c)  The  time  for  filing  notice  and  claim 
under  the  Act  (see  Subpart  B  of  Part  702) 
does  not  begin  to  run  for  purposes  of 
claims  by  those  workers  or  dependents 
described  in  S  701.301(a)(12)  and 

S  702.171,  until  a  final  adverse  decision 
denying  coverage  under  a  state 
compensation  act  is  received. 

PART  702— ADMINISTRATION  AND 
PROCEDURE 

7a.  The  table  of  contents  for  Part  702 
is  revised  to  read  as  follows: 

Subpart  A — General  Provlsiona 

Administratioa 

S«?c. 

702.101  Establishin«Rl  of  coinp<>nRation 
diatricta. 

702.102  Eatabli«hment  of  aubofficps  and 
jurisdictional  areas. 

702.103  Effect  of  establishini>nt  of  aiihofficea 
and  jurisdictional  areaa. 

702.104  Transfer  of  individual  case  file. 


Recorda 

70ill1 
702.112 
702.113 
702.114 


Employer's  records. 
Records  of  the  OWCP 
Inspection  of  records  of  the  OWCP 
Copying  of  records  of  OWCP 


Foraw 

702.121     Forms. 
Representatioa 

702.131  Representation  of  parties  in  int»!resf. 

702. 1 32  Fees  for  aerv  i  ces . 

702.133  Unapproved  fees:  a<jlicitation  of 
claimants:  penaltiea. 

702.134  Payment  of  claimant'a  attompy's 
fees  in  disputed  claims. 

702.135  Payment  of  claimant'a  witness  fees 
and  milnage  in  disputed  claims. 

Information  and  Assistance  for  Claimants 

702.136  Requests  for  information  and 
assistance. 


Commutation  of  Paymenia  and  Special  Fund 

702.142  Commutation  of  payments:  aliens 
not  reaidenta  or  about  to  become 
nonresidents. 

702.143  Establishment  of  special  fund. 

702.144  Purpose  of  the  special  fund. 

702.145  Use  of  the  special  fund. 

702.146  Source  of  the  special  fund. 

702.147  Enforcement  of  special  fund 
provisions. 

702.148  Insurance  carriers'  and  self-insured 
employers'  responsibility. 

Liens  on  Compenaation 

702.161  Liena  against  assets  of  insurance 
carriers  and  employers. 

702.162  Liens  on  compensation  authorized 
under  special  circumstances. 

Certification  of  Exemption 

702.171  Certification  of  exemption,  general 

702.172  Certification:  dennitions. 

702.173  Exemptions:  requirements, 
limitations. 

702.174  Exemption:  necessary  information. 

702.175  Effect  of  work  on  excluded  vessels: 
reinstatement  of  certification. 

Subpart  B — Claims  Procedures 

Employer's  Reports 

702.201  Reporta  from  employers  of 
employee'a  injury  or  death. 

702.202  Employer'a  report:  form  and 
contents. 

702.203  Employer's  report:  how  given 

702.204  Employer'a  report:  penalty  for 
failure  to  furnish  and/or  falsifying 

702.205  Employer'a  report;  effect  of  failure 
to  report  upon  time  limitationa. 

Notice 

702.211  Notice  of  employee'a  injury  or 
death:  designation  of  responsible  ofTiciai 

702.212  Notice:  when  given:  when  given  for 
certain  occupational  diseases. 

702.213  Notice;  by  whom  given. 

702.214  Notice:  form  and  contents. 

702.215  Notice:  how  given. 

702.216  Effect  of  failure  to  give  notice. 

702.217  Penalty  for  false  statement, 
misrepresentation. 

Claims 

702.221  Claims  for  compensation;  time 
limitations. 

702.222  Claims:  exceptions  to  time 
limitations. 

702.223  Claims:  time  limitations;  time  to 
object. 

702.224  Claims,  notification  of  employer  of 
filing  by  employee. 

702.225  Withdrawal  of  claim. 

Noncontroverted  Claims 

702.231  Noncontroverted  claims:  payment  of 
compensation  without  an  award. 

702.232  Payments  without  an  award;  when: 
how  paid. 

702.233  Penalty  for  failure  to  pay  without  an 
award. 

702.234  Report  by  employer  of 
commencement  and  suspension  of 
payments. 

702.235  Report  by  employer  of  final 
payment  of  compensation. 


I. 
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702.236    Penalty  for  failure  to  report 
termination  of  payments. 

Agreed  Settlements  I 

702.241  Definitions  and  slipplementar>- 
information. 

702.242  Information  necessary  for  a 
complete  settlement  application. 

702.243  Settlement  application:  how 
submitted,  how  approved,  how 
disapproved,  criteria. 

Controverted  Claims  I 

702.251  Employer's  controversion  of  the 
right  to  compensation. 

702.252  Action  by  deputy  commissioner 
upon  receipt  of  notice  pf  controversion. 

Contested  Claims  ' 

702.261  Claimant's  contest  of  actions  taken 
by  employer  or  carrier  with  respect  to 
the  claim. 

702.262  Action  by  deputy  commissioner 
upon  receipt  of  notice  of  contest. 

Discrimination  | 

702.271  Discrimination:  against  employees 
who  bring  proceedings,  prohibition  and 
penalty. 

702.272  Informal  recommendation  by  deputy 
commissioner. 

702.273  Adjudication  by  Office  of  the  Chief 
Administrative  Law  Judge. 

Third  Party  I  I 

702.281    Third  party  actioil. 

Report  of  Earnings 

702.285  Report  of  earnings.  I 

702.286  Report  of  earnings:  forfeiture  of 
compensation. 

Subpart  C— Adjudication  Procedures 

General  I  I 

702.301    Scope  of  this  subpart. 

Action  By  Deputy  Conunissioners 

702.311  Handling  of  claims  matters  by 
deputy  commissioners:  informal 
conferences. 

702.312  Informal  conferences:  called  by  and 
held  before  whom. 

702.313  Informal  conferences:  how  called: 
when  called. 

702.314  Informal  conferences:  how- 
conducted:  where  held. 

702.315  Conclusion  of  conference 
agreement  on  all  matters  with  respect  to 
the  claim. 

702.316  Conclusion  of  conference:  no 
agreement  on  all  matters  with  respect  to 
the  claim. 

702.317  Preparation  and  transfer  of  the  case 
for  hearing. 

702.318  The  record;  what  constitutes: 
nontransferability  of  the  administrative 
file. 

702.319  Obtaining  documents  from  the 
administrative  file  for  reintroduction  at 
formal  hearings. 

Special  Fund 

702.321     Procedures  for  determining 

applicability  of  Section  6(f)  of  the  Act 


Formal  Hearings 

702.331  Formal  hearings:  procedure 
initiating. 

702.332  Formal  hearings;  how  conducted. 

702.333  Formal  hearings;  parties. 

702.334  Formal  hearings:  representatives  of 
parties. 

702.335  Formal  hearings:  notice. 

702.336  Formal  hearings:  new  issues. 

702.337  Formal  hearings:  change  of  time  or 
place  for  hearings:  postponements. 

702.338  Formal  hearings:  general 
procedures. 

702.339  Formal  hearings:  evidence. 

702.340  Formal  hearings:  witnesses. 

702.341  Formal  hearings:  depositions: 
interrogatories. 

702.342  Formal  hearings:  witness  fees. 

702.343  Formal  hearings:  oral  argument  and 
written  allegations. 

702.344  Formal  hearings:  record  of  hearing. 

702.345  Formal  hearings:  consolidated 
issues:  consolidated  cases. 

702.346  Formal  hearings;  waiver  of  right  to 
appear. 

702.347  Formal  hearings:  termination. 

702.348  Formal  hearings;  preparation  of 
final  decision  and  order  content. 

702.349  Formal  hearings:  filing  and  mailing 
of  compensation  orders:  disposition  of 
transcripts. 

702.350  Finality  of  compensation  orders. 

702.351  Withdrawal  of  controversion  of 
issues  set  for  formal  hearing:  effect. 

Interlocutory  Matters,  Supplementary  Orders, 
and  Modifications 

702.371  Interiocutory  matters. 

702.372  Supplementary  compensation 
orders. 

702.373  Modification  of  awards. 

Appeals 

702.391  Appeals:  where. 

702.392  Appeals:  what  may  be  appealed. 

702.393  Appeals:  time  limitations. 

702.394  Appeals:  procedure. 

Subpart  D — Medical  Care  and  Supervision 

702.401  Medical  care  defined. 

702.402  Employer's  duty  to  furnish;  duration 

702.403  Employee's  right  to  choose 
physician;  limitations. 

702.404  Physician  defined. 

702.405  Selection  of  physician; 
emergencies. 

702.406  Change  of  physicians:  non- 
emergencies. 

702.407  Supervision  of  medical  care. 

702.408  Evaluation  of  medical  questions: 
impartial  specialists. 

702.409  Evaluation  of  medical  questions: 
results  disputed. 

702.410  Duties  of  employees  with  respect  to 
special  examinations. 

702.411  Special  examinations:  nature  of 
impartially  of  specialists. 

702.412  Special  examinations:  costs 
chargeable  to  employer  or  carrier. 

702.413  Fees  for  medical  services:  prevailing 
community  charges. 

702.414  Fees  for  medical  services: 
unresolved  disputes  on  prevailing 
charges. 

70,;.415    Fees  for  medical  services: 
unresolved  disputes  on  charges: 
procedure. 


702.416  Fees  for  medical  services:  disputes: 
hearings:  necessary  parties. 

702.417  Fees  for  medical  ser\'ices:  disputes; 
effect  of  adverse  decision. 

Medical  Procedures 

702.418  Procedure  for  requesting  medical 
care:  employee's  duty  to  notify  employer. 

702.419  Action  by  employer  upon  acquiring 
knowledge  or  being  given  notice  of 
injury. 

702.420  Issuance  of  authorization:  binding 
effect  upon  insurance  carrier. 

702.421  Effect  of  failure  to  obtain  initial 
authorization. 

702.422  Effect  of  failure  to  report  on  medical 
care  after  initial  authorization. 

Debarment  of  Physicians  and  Other  Providers 
of  Medical  Services  and  Suppliers  and  Claim 
Representatives 

702.431  Grounds  for  debarment. 

702.432  Debarment  process. 

702.433  Requests  for  hearing. 

702.434  Judicial  review. 

702.435  Effects  of  debarment. 

702.436  Reinstatement. 

Hearing  Loss  Claims 

702.441     Claims  for  loss  of  hearing. 
Subpart  E— Vocational  Rehabilitation 

702.501  Vocational  rehabilitation:  objective. 

702.502  Vocational  rehabilitation:  action  by 
deputy  commissioners. 

702.503  Vocational  rehabilitation:  action  by 
adviser. 

702.504  Vocational  rehabilitation;  referrals 
to  State  Employment  Agencies. 

702.505  Vocational  rehabilitation:  referrals 
to  other  public  and  private  agencies. 

702.506  Vocational  rehabilitation:  training. 

702.507  Vocational  rehabilitation: 
maintenance  allowance. 

702.508  Vocational  rehabilitation: 
confidentiality  of  information. 

Sut>part  F— Occupational  Disease  Which 
Does  Not  Immediately  Result  in  Death  or 
Disability 

702.601  Deflnitions. 

702.602  Notice  and  claims. 

702.603  Determining  payrate  for 
compensating  occupational  disease 
claims  which  become  manifest  after 
retirement. 

702.604  Determining  the  amount  of 
compensation  for  occupational  disease 
claims  which  become  manifest  after 
retirement. 

8.  In  §  702.111  a  new  sentence  and 
OMB  control  number  are  added  after  the 
last  sentence  to  read  as  follovv's: 

§  702. Ill    Employer's  records. 

***** 

Records  required  by  this  section  shall 
be  retained  by  the  employer  for  three 
years  following  the  date  of  injury;  this 
applies  to  records  for  lost-time  and  no- 
lost-time  injuries. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1215-0160.) 
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9.  In  i  702.131.  designate  the  existing 
paragraph  as  paragraph  (a)  and  add  the 

following  paragraphs  (b)  .ind  (r): 


§  702.131 
interest 


Representation  of  parties  in 


(b)  The  Secretary  shall  annually 
publish  a  list  of  individuals  who  are 
disqualified  from  representing  claiman^s 
under  the  Act.  Individuals  on  this  list 
are  not  authorized  to  represent 
claimants  under  the  Act  subject  to  the 
provision  of  section  31(b)(2)(C)  of  the 
Act.  33  U.S.C  «).5i  (b)(2)(C).  and  they 
shall  not  have  their  representation  fee 
approved  as  provided  in  section  28(e). 
33  U.S.C.  928(e). 

(c)  Individuals  shall  be  included  on 
the  list  mentioned  in  (b)  if  the  SetTct.iry 
determines,  after  oroceedings  undor 

5  §  702.432(b)  through  702.434.  that  such 
individual: 

(1)  Has  been  convicted  (without 
regard  to  pending  appeal)  of  any  crime 
in  connection  with  the  representation  of 
a  claimant  under  this  Act  or  any 
wfirkcrs'  compensation  statute: 

(2)  Has  engaged  in  fraud  in  connection 
with  the  presentation  of  a  claim  under 
this  or  any  workei^'  compensation 
statute',  including,  but  not  limited  to, 
knowingly  making  false  representations, 
roncealing  or  attempting  to  conceal 
material  facts  with  respect  to  a  claim,  or 
soliciting  or  otherwise  procuring  false 
testimony: 

(3)  Has  been  prohibited  from 
representing  claimants  bofure  any  other 
workers'  compensation  agenrv  for 
reasons  of  professional  misconduct 
which  are  similar  in  nature  to  those 
which  would  be  grounds  for 
disqualiflcation  under  this  section:  oi 

(4)  Has  accepted  fees  for  reprt?senfing 
claimants  under  the  Act  which  were  not 
approved,  or  which  were  in  exc;es8  of 
the  amount  approved  pursuant  to 
section  28  of  the  Act.  33  U.S.C.  928 

10.  §  702.132  is  revised  to  read  as 

follows; 

§  702.132    Fees  for  services. 

(a)  Any  person  seeking  a  fee  tor 
services  performed  on  heh.iif  of  a 
claimant  with  respei.t  to  <  laims  filed 
under  the  Act  shall  make  appiication 
therefor  to  the  deputy  commissionor. 
administrative  law  judge.  Board,  or 
court,  as  the  case  may  be.  before  whom 
the  services  were  performed  (See  .13 
U.S.C.  928(c)).  The  application  shall  be 
filed  and  serviced  upon  the  other  parties 
within  the  time  limits  specified  by  such 
deputy  commissioner,  administrative 
law  judge.  Board,  or  court.  The 
application  shall  be  supported  by  a 
complete  statement  of  the  ex»ent  and 
character  of  the  neces.sarA  work  done. 


described  with  particularity  as  to  the 
professional  status  (e.g..  attorney, 
paralegal,  law  clerk,  or  other  person 
assisting  an  attorney)  of  each  person 
performing  such  work,  the  normal  billing 
rate  for  each  such  person,  and  the  hours 
devoted  by  each  such  person  to  each 
category  of  work.  Any  fee  approved 
shall  be  reasonably  commensurate  with 
the  necessary  work  dune  and  shall  take 
into  account  the  quality  of  the 
representation,  the  complexity  of  the 
legal  issues  involved,  and  the  amount  of 
benefits  awarded,  and  when  the  fee  is  to 
be  assessed  against  the  claimant,  shall 
also  take  into  account  the  Hnancial 
circumstances  of  the  claimant.  No 
contract  pertaining  to  the  amount  of  a 
fee  shall  be  recognized. 

(b)  No  fee  shall  be  approved  for  a 
representative  whose  name  appears  on 
the  Secretary's  list  of  disqualified 
representatives  under  §  702.131(h). 

(c)  Where  fees  are  included  in  a 
settlement  agreement  submitted  under 
S  702.241.  et  seq.  approval  of  that 
agreement  shall  be  deemed  approval  of 
attorney  fees  for  purposes  of  this 
subsection  for  work  performed  before 
the  Administrative  Law  |udgR  or  deputy 
commissioner  approving  the  settlement. 

§702.141    I  Removed  I 

11.  §  702.141  is  removed. 
§702.142    (Amended) 

12.  20  CFR  i  702.142  is  amended  by 
removing  the  word  "wife"  wherever  it 
appears  and  inserting  in  its  place  the 
word  "spouse". 

13.  §  702.143(b)  is  revised  to  read  as 
follows: 

§702.145    Use  of  the  special  fuftd. 

•  •  •  «  • 

(b)  Under  section  8(f)  of  the  Act 
(Second  Injuries).  In  any  case  in  which 
an  employee  having  an  existing 
permanent  partial  disability  suffers 
injury,  the  employer  shall  provide 
compensation  for  such  disability  as  is 
found  to  be  attributable  to  that  injury 
based  upon  the  average  weekly  wages 
of  the  employee  at  the  time  of  injury.  If. 
following  an  injury  falling  within  the 
provi.sions  of  section  8(c)(l)-(20).  the 
employee  with  the  pre-existing 
permanent  partial  disability  becomes 
permanently  and  totalU  disabled  after 
the  second  injury,  but  such  total 
disability  is  found  not  to  be  due  soli;ly  to 
his  second  injury,  the  employer  (or 
carrier)  shall  be  liable  for  compensation 
as  provided  by  the  provisions  of  section 
8(c)(l)-(20)  of  the  Act.  33  U.S.C. 
908(c)(l)-(20)  or  for  104  weeks, 
whichever  is  greater.  However,  if  the 
injury  is  a  loss  of  hearing  covered  by 
section  8(c)(13).  33  U.S.C.  908(c)(13)."the 
liability  shall  be  the  lesser  of  these 


periods.  In  all  other  cases  of  a  second 
injury  causing  permanent  total  disability 
(or  death),  wherein  it  is  found  that  such 
disability  (or  death)  is  not  due  solely  to 
the  second  injury,  and  wherein  the 
employee  had  a  pre-existing  pennanimt 
partial  disability,  the  employer  (or 
carrier)  shall  first  pay  compensation 
under  section  8  (b)  or  (e)  of  the  Act,  33 
U.S.C.  908  (b)  or  (e),  if  any  is  payable 
thereunder,  and  shall  then  pay  104 
weeks  compensation  for  such  total 
disability  or  death,  and  none  otherwise. 
If  the  second  injui^'  results  in  permanent 
partial  disability,  and  if  such  disability 
is  compensable  under  section  8(c)(1)- 
(20)  of  the  Act,  33  U.S.C.  908(c)(l)-(20), 
but  the  disability  so  compensable  did 
not  result  solely  from  such  second 
injury,  and  the  disability  so 
compensable  is  materially  and 
substantially  greater  than  that  which 
would  have  resulted  from  the  second 
injury  alone,  then  the  employer  (or 
carrier)  shall  only  be  liable  for  the 
amount  of  compensation  provided  for  in 
section  8(c)(lH20)  that  is  attributable  to 
such  second  injury,  or  for  104  weeks, 
whichever  is  greater.  In  all  other  cases 
wherein  the  employee  is  permanently 
and  partially  disabled  following  a 
second  injury,  and  wherein  such 
disability  is  not  attributable  solely  to 
that  second  injury,  and  wherein  such 
disability  is  materially  and  substantially 
greater  than  that  which  would  have 
resulted  from  the  second  injury  alone, 
and  wherein  such  disability  following 
the  second  injury  is  not  compensable 
under  section  8(c)(l)-(20)  of  the  Act, 
then  the  employer  (or  carrier)  shall  be 
liable  for  such  compensation  as  may  be 
appropriate  under  section  8  (b)  or  (e)  of 
the  Act,  33  U.S.C.  908  (b)  or  (e).  if  any.  to 
be  followed  by  a  payment  of 
<;()mpensation  for  104  weeks,  and  none 
other.  The  term  "compensation  "  herein 
means  money  benefits  only,  and  does 
not  include  medical  benefits.  The 
procedure  for  determining  the  extent  of 
the  employer's  (or  carrier's)  liability 
under  this  paragraph  shall  be  as 
provided  for  in  the  adjudication  of 
claims  in  Subpart  C  of  this  Part  702. 
Thereafter,  upon  cessation  of  payments 
which  the  employer  is  requred  to  make 
under  this  paragraph,  if  any  additional 
compensation  is  payable  in  the  case,  the 
deputy  commissioner  shall  forward  such 
rase  to  the  Director  for  consideration  of 
an  dward  to  the  person  or  persons 
entitled  thereto  out  of  the  special  fund. 
Any  such  award  from  the  special  fund 
shall  be  by  order  of  the  Director  or 
Acting  Director. 

■  •         ,        «  •  * 

14.  In  $  702.146  paragraph  (a)  and  (r) 
are  revised  to  read  as  follows: 
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§  702. 1 4e    Source  of  the  special  fund. 

(a)  All  amounts  collectt^d  as  fines  and 
penulties  under  the  several  provisions  of 
the  Act  shall  be  paid  into  the  special 
fund  (33  U.S.C.  44(c)(3)l. 

*  •  •  •  « 

(c)  The  Director  annually  shall  ussess 
un  amount  against  insurance  carriers 
and  self-insured  employers  authorized 
under  the  Act  and  Part  703  of  this 
subchapter  to  replenish  the  fund.  That 
total  amount  to  be  charged  all  carriers 
and  self-insurers  to  be  assessed  shall  be 
based  upon  an  estimate  of  the  probable 
expenses  of  the  fund  during  the  calendar 
year.  The  assessment  against  each 
carrier  and  self-insurer  shall  be  based 
upon  (IJ  the  ratio  of  the  amount  each 
paid  during  the  prior  calendar  year  for 
compensation  and  medical  benefits,  in 
relation  to  the  amount  all  such  carriem 
of  self-insurers  paid  during  that  period 
fur  compensation  and  medical  benefits, 
and  (2]  the  ratio  of  the  amount  of 
payments  made  by  the  special  fund  for 
all  cases  being  paid  under  section  R(f)  of 
the  Act.  33  U.S.C  908(f).  during  the 
preceding  calendar  year  which  are 
attributable  to  the  carrier  or  self-insurer 
in  relation  to  the  total  of  such  payments 
during  such  year  attributable  to  all 
carriers  and  self-insurers.  The  resulting 
sum  of  the  percentages  from  paragrHph.<! 
|c.)  (1)  and  (2)  of  this  section  will  lip 
divided  by  two.  and  the  resulting 
percentage  multiplied  by  the  probable 
expenses  of  the  fund.  The  Director  ma,\ . 
in  his  or  her  discretion,  condition 
continuance  or  renewal  of  authorization 
under  Part  703  upon  prompt  payment  of 
the  assessment.  However,  no  action 
suspending  or  revoking  such 
authorization  shall  be  taken  without 
affording  such  carrier  or  self-insurer  a 
hearing  before  the  Director  or  his/her 
cltsignee. 

15.  §  702.147  is  amended  by  revising 
paragraph  (a)  and  adding  a  new 
paragraph  (c)  and  OMB  control  niunber 
to  read  as  follows: 

<}  702.147    Enforcement  of  special  fund 
provisions. 

(a)  As  provided  in  section  44(d|(l)  of 
the  Act.  .13  U.S.C.  944(d)(1).  for  the 
purpose  of  making  rules,  regulations, 
and  determinations  under  the  special 
fund  provisions  in  section  44  and  for 
providing  enforcement  therfof.  the 
Director  may  investigate  and  gather 
appropriate  data  from  each  carrier  and 
self-insured  employer,  and  may  enter 
and  inspect  such  places  and  records 
land  make  such  transcriptions  of 
records),  question  such  employees,  and 
investigate  such  facts,  conditions, 
practices,  or  other  matters  as  he  may 
deem  necessary  or  appropriate.  The 


Director  may  require  the  employer  to 
have  audits  performed  of  claims  activity 
relating  to  this  Act.  The  Director  may 
also  require  detailed  reports  of 
payments  made  under  the  Act,  and  of 
estimated  future  liabilities  undfr  the 
Act.  from  any  or  all  carriers  of  self- 
insurers.  The  Director  may  require  that 
such  reports  be  certified  and  verified  in 
whatever  manner  is  considered 
appropriate. 

*  •  *  •  • 

(c)  Civil  penalties  and  unpaid 
assessments  shall  be  collected  by  civil 
suits  brought  by  and  in  the  name  of  the 
Secretary. 

[Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1215-0160.) 

16.  In  S  702.148  the  existing  paragraph 
is  designated  as  paragraph  (a)  and 
paragraphs  (b)  and  (c)  are  added  to  read 
as  follows: 

§  702.148    Insurance  carriers'  and  self- 
insured  employers'  responsibilities. 

(a)  *   •  • 

(b)  Consistent  with  their  greater  direct 
liability  stemming  from  the  amended 
assessment  formula,  employers  and 
insurance  carriers  are  given  the 
authority  to  monitor  their  claims  in  the 
special  fund  as  outlined  in  paragraph  (r) 
of  this  section.  For  purposes  of 
monitoring  these  claims,  employers  and 
insurance  curriers  remain  parties  in 
interest  to  the  claim  and  are  allowed 
access  to  all  records  relating  to  the 
claim.  Similarly,  employers  and 
insurance  carriers  can  initiate 
proceeding  to  modify  an  award  of 
compensation  after  the  special  fund  has 
assumed  the  liability  to  pay  benefits.  It 
is  intended  that  employers  and 
insurance  carriers  have  neither  a  greater 
nor  a  lesser  responsibility  in  this  new 
role  that  they  not  have  with  regard  to 
cases  that  remain  their  sole  liability. 
(See  S  702.373(d).) 

(c)  An  employer  or  insurance  carrier 
may  conduct  any  reasonable 
investigation  regarding  cases  placed 
into  the  special  fund  by  the  employer  or 
insurance  carrier.  Such  investigation 
may  include,  but  shall  not  be  limited  to. 
a  semi-annual  request  for  earnings 
information  pursuant  to  section  8(j]  of 
the  Act,  33  U.S.C.  908(j)  (See  §  702.2a'i) 
periodic  medical  examinations, 
vocational  rehabilitation  evaluations, 
and  requests  for  any  additional 
information  needed  to  effectively 
monitor  such  a  case. 


17.  Section 
as  follows: 


"02.161  is  revised  to  read 


§  702.161    Uens  against  assets  of 
insurance  carriers  and  employers. 

Where  payments  have  been  made 
from  the  special  fund  pursuant  to 
section  IH,' b)  of  the  Act,  33  U5.C.  918(b) 
and  S  rc>4.145(f)  the  Secretary  of  Labor 
shall,  for  the  benefit  of  the  fund,  be 
subrogatfHi  to  all  the  rights  of  the  person 
receiving  such  payments.  The  Secretary 
may  institute  proceedings  under  either 
section  18  or  21(d)  of  the  Act.  33  U.S.C. 
918  or  921(d),  or  both,  to  recover  the 
amount  expended  by  the  fund  or  so 
much  as  in  the  iudgement  of  the 
Secretary  is  possible,  or  the  Secretary 
may  settle  or  compromise  any  such 
claim. 

18.  20  CFR  702.162(a),  (f),  (h)-{j)  are 
revised  and  an  OMB  control  number  is 
added  to  the  section  to  read  as  follows: 

§  702.162    Liens  on  compensation 
auttiorized  under  special  circumstances. 

(a)  Pursuant  to  section  179(b)  of  the 
Act,  33  U.S.C.  917(b),  when  a  trust  fund 
which  complies  with  section  302(c)  of 
the  Labor-Management  Relations  Act  of 
1947.  29  U.S.C.  186(c)  (LMRA), 
established  pursuant  to  a  collective 
bargaining  agreement  in  effect  between 
an  employer  and  an  employee  entitled 
to  cimipensation  under  this  Act,  has 
paid  disability  benefits  to  an  employee 
which  the  employee  is  legally  obligated 
to  repay  by  reason  of  his  entitlement  to 
compensation  under  this  Act.  a  lien 
shall  be  authorized  on  such 
compensation  in  favor  of  the  trust  fund 
for  the  amount  of  such  payments. 

«  •  «  *  • 

(f)  If  the  administrative  law  judge 
issues  a  compensation  order  in  favor  of 
the  claimant,  such  order  shall  establish 
a  lien  in  favor  of  the  trust  fund  if  it  is 
determined  that  the  trust  fund  has 
satisfied  all  of  the  requirements  of  the 
Act  and  regulations. 
*        •        •        *        * 

(hj  In  the  event  that  either  the  deputy 
commissioner  or  the  administrative  law 
judge  is  not  satisfied  that  the  trust  fund 
qualifies  for  a  lien  under  section  17(b). 
the  deputy  commissioner  or 
administrative  law  judge  may  require 
further  evidence  including  but  not 
limited  to  the  production  of  the 
collective  bargaining  agreement,  trust 
agreement  or  portions  thereof 

(i)  Before  any  such  hen  is  approved,  if 
the  trust  fund  has  provided  continued 
disability  payments  after  the  application 
for  a  lien  has  been  filed,  the  trust  fund 
shall  submit  a  further  certified  statement 
showing  the  total  amount  paid  to  the 
claimant  as  disability  payments.  The 
claimant  shall  likewise  be  given  an 
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opportunity  to  contest  the  amount 
alleged  in  this  subsequent  statement. 

(j)  In  approving  a  lien  on 
compensation,  the  deputy  commissioner 
or  administrative  law  judge  shall  not 
order  an  initial  payment  to  the  trust  fund 
in  excess  of  the  amount  of  the  past  due 
compensation.  The  remaining  amount  to 
which  the  trust  fund  is  entitled  shall 
thereafter  be  deducted  from  the  affected 
employee's  subsequent  compensation 
payments  and  paid  to  the  trust  fund,  but 
any  such  payment  to  the  trust  fund  shall 
not  exceed  10  percent  of  the  claimant- 
employee's  bi-weekly  compensation 
payments. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numtier  1215-0160.) 

19.  In  Part  702.  new  center  heading 
and  SS  702.171  through  702.175  are 
added  to  subpart  A  to  read  as  follows: 

Certification  of  Exemption 

§  702.171    Certification  of  exemption. 
generaL 

An  employer  may  apply  to  the 
Director  or  his/her  designee  to  certify  a 
particular  facility  as  one  engaged  in  the 
building,  repairing  or  dismantling  of 
exclusively  small  vessels,  as  defined. 
Once  certified,  injuries  sustained  at  that 
facility  would  not  be  covered  under  the 
Act  except  for  injuries  which  occur  over 
the  navigable  waters  of  the  United 
States  including  any  adjoining  pier, 
wharf,  dock,  facility  over  land  fur 
launching  vessels  or  for  hauling,  lifting 
or  drydocking  vessels.  A  facility 
otherwise  covered  under  the  Act 
remains  covered  until  certification  of 
exemption  is  issued;  a  certification  will 
be  granted  only  upon  submission  of  a 
complete  application  (described  in 
§  702.174).  and  only  for  as  long  as  a 
facility  meets  the  requirements  detailed 
in  section  3(d)  of  the  Act,  33  U.S.C. 
903(d).  This  exemption  from  coverage  is 
not  intended  to  be  used  by  employers 
whose  facilities  from  time  to  time  may 
temporarily  meet  the  criteria  for 
quaiincation  but  only  for  facilities  which 
work  on  exclusively  sm-'ill  vessels,  as 
defined. 

§702.172    Certification;  definitions. 

For  purpos(;s  of  §§  702.171  ihrouj-h 
702.175  dealing  with  certification  of 
small  vessel  facilities,  the  following 
definitions  are  applicable. 

(a)(1)  "Small  vessel"  means  only  those 
vessels  described  in  section  3(d)(3)  of 
the  Act,  33  U.S.C.  90:Md)(3),  that  is: 

(i|  A  commercial  barge  which  is  under 
900  lightship  displacemfmt  tons  (long):  or 

(ii)  A  commercial  tuglMial,  towlmal, 
crewboat,  supply  l>«»at,  fishing  vessel  or 
other  work  vessel  which  is  un<ler  1.600 
tons  gross. 


(2)  For  these  purposes:  (i)  One  gross 
ton  equals  100  cubic  feet,  as  measured 
by  the  current  formula  contained  in  the 
Act  of  May  6, 1984  as  amended  through 
1974  (46  U.S.C.  77):  (ii)  one  long  ton 
equals  2.240  lbs:  and  (iii)  "Commercial" 
as  it  applies  to  "vessel "  means  any 
vessel  engaged  in  commerce  but  does 
not  include  among  other  types  military 
supply  boats,  patrol  boats,  utility 
vessels,  ferries.  Corps  of  Engineers 
dredges,  pressure  barges  or  Coast  Guard 
vessels. 

(b)  "Federal  Maritime  Subsidy"  means 
the  construction  differential  subsidy 
(CDS)  or  operating  differential  subsidy 
under  the  Merchant  Marine  Act  of  1936 
(46  U.S.C.  1101  et  seq). 

(c)  "facility"  means  an  operation  of  an 
employer  at  a  particular  contiguous 
geographic  location. 

§  702.173    Exemptions;  requirements, 
Hmitatlons. 

(a)  Injuries  at  a  facility  otherwise 
covered  by  the  Act  are  exempted  only 
upon  certification  that  the  facility  is:  (1) 
Engaged  in  the  building,  repairing  or 
dismantling  of  exclusively  small 
commercial  vessels:  and  (2)  does  not 
receive  a  Federal  maritime  subsidy. 

(b)  The  exemption  does  not  apply  to: 
(1)  Injuries  at  any  facility  which  occur 
over  the  navigable  waters  of  the  United 
States  or  upon  any  adjoining  pier,  wharf, 
dock,  facility  over  land  for  launching 
vessels  or  for  hauling,  lifting  or 
drydocking  vessels:  or  (2)  where  the 
employee  at  such  facility  is  not  subject 
to  a  state  workers'  compensation  law. 

9  702. 174    E  xemptions;  necessary 
Information. 

(a)  Application.  Before  any  facility  is 
exempt  from  coverage  under  the  Act,  the 
facility  must  apply  for  and  receive  a 
certificate  of  exemption  from  the 
Director  or  his/her  designee.  The 
application  must  be  made  by  the  owner 
of  the  facility:  where  the  owner  is  a 
partnership  it  shall  be  made  by  a 
partner  and  where  a  corporation  by  an 
officer  of  the  corporation  or  the  manager 
in  charge  of  the  facility  for  which  an 
exemption  is  sought.  The  information 
submitted  shall  include  the  following: 

(1)  Name,  location,  physical 
description  of  the  facility  for  which  an 
exemption  is  sought. 

(2)  Description  of  the  nature  of  the 
business. 

(3)  An  affidavit  (signed  by  a  partner  if 
the  facility  is  owned  by  a  partnership  or 
an  officer  if  owned  by  a  corporation) 
vnrtifying  and/or  acknowledging  that: 

(i)  the  facility  is,  as  of  the  dale  of  the 
application,  engaged  in  the  business  of 
building,  repairing  or  dismantling 
lixclusively  small  commercial  vessels 


and  that  it  does  not  then  nor  foreseeably 
will  it  engage  in  the  building,  repairing 
or  dismantling  of  other  than  small 
vessels. 

(ii)  The  facility  does  not  receive  any 
Federal  maritime,subsidy. 

(iii)  The  signator  has  the  duty  to 
immediately  inform  the  deputy 
commissioner  of  any  change  in  these  or 
other  conditions  likely  to  result  in  a 
termination  of  an  exemption. 

(iv)  the  employer  has  secured 
appropriate  compensation  liability 
under  a  state  workers'  compensation 
law. 

(v)  Any  false,  relevant  statements 
relating  to  the  application  or  the  failure 
to  notify  the  deputy  commissioner  of 
any  changes  in  circumstances  likely  to 
result  in  termination  of  the  exemption 
will  be  grounds  for  revocation  of  the 
exemption  certificate  and  will  subject 
the  employer  to  all  provisions  of  the  Act, 
including  all  duties,  responsibilities  and 
penalties,  retroactive  to  the  date  of 
application  or  date  of  change  in 
circumstances,  as  appropriate. 

(b)  Action  by  the  Director.  The 
Director  or  his/her  designee  shall 
review  the  application  within  thirty  (30) 
days  of  its  receipt. 

(1)  Where  the  application  is  complete 
and  shows  that  all  requirements  under 
S  702.173  are  met.  the  Director  shall 
promptly  notify  the  employer  by 
certified  mail,  return  receipt  requested, 
that  certification  has  been  approved  and 
will  be  effective  on  the  date  specified. 
The  employer  is  required  to  post  notice 
of  the  exemption  at  a  conspicuous 
location. 

(2)  Where  the  application  is 
incomplete  or  does  not  substantiate  thai 
all  requirements  of  section  3(d)  of  the 
Act.  33  U.S.C.  903(d).  have  been  met,  or 
evidence  shows  the  facility  is  not 
eligible  for  exemption,  the  Director  shall 
issue  a  letter  which  details  the  reasons 
for  the  deficiency  or  the  rejection.  The 
employer/applicant  may  reapply  for 
certification,  correcting  deficiencies 
and/or  responding  to  the  reasons  for  the 
Director's  denial.  The  Director  or  his/ 
her  designee  shall  issue  a  new  decision 
within  a  reasonable  lime  of 
reapplication  following  denial.  Such 
action  will  be  the  final  administrative 
review  and  is  not  appealable  to  the 
Administrative  Law  Judge  or  the 
Benefits  Review  Board. 

(c)  I'he  Director  or  another  designated 
individual  at  any  lime  has  the  right  to 
enter  on  and  inspect  any  facility  seeking 
exemption  for  purposes  of  verifying 
information  provided  on  the  application 
form. 

(;J)  Action  by  the  employer. 
Immndiat<:ly  upon  receipt  of  the 


lost  notice 
:uous 


ctTtificate  of  exemption  from  coverage 
under  the  Act  the  employer  shall  post: 

(1)  A  general  notice  in  a  conspicuous 
place  that  the  Act  does  not  cover 
injuries  sustained  at  the  facility  in 
question,  tfie  basis  of  the  exemption,  the 
effective  date  of  the  exemption  and 
grounds  for  termination  of  the 
rxemption. 

(2)  A  notice,  where  applicable,  alon^ 
the  entrances  to  all  areas  to  whic:h  the 
exemption  does  not  apply. 

I  Approved  by  the  Office  of  Mnnugement  nnd 
Oddget  under  control  number  1215-0160.) 

§702.175    Effect  Of  work  on  eKduded 
vessels;  reinstatement  ol  certif  icatioa 

(a)  When  a  vessel  other  than  a  small 
commercial  vessel  as  deHned  in 

S  702.172,  enters  a  facility  which  has 
been  certified  as  exempt  from  coverage, 
the  exemption  shall  automatically 
terminate  as  of  the  date  such  a  vessel 
enters  the  facility.  The  exemption  shall 
ftlso  terminate  on  the  date  a  contract  for 
a  Federal  maritime  subsidy  is  entered 
into.  All  duties,  obligations  and 
requirements  imposed  by  the  Act. 
including  the  duty  to  secure 
compensation  liability  as  required  by 
.sections  4  and  32  of  the  Act.  33  U.S.C 
S04  and  932,  and  to  keep  records  and 
forward  reports,  are  effective 
immediately.  The  employer  shall  notify 
the  Director  or  his/her  designee 
immediately  where  this  occurs. 

(b)  Where  an  exemption  certification 
IS- terminated  because  of  circumstances 
(loscribed  in  (a),  the  employer  may 
apply  for  reinstatement  of  the  exemption 
once  the  event  resulting  in  termination 
of  the  exemption  ends.  The 
reapplication  shall  consist  of  a 
reaffirmation  of  the  natare  of  the 
t>usin(^ss.  an  explanation  of  the 
c:ircumstances  leading  to  the  termination 
(if  exemption,  and  an  affidavit  by  the 
appropriate  person  affirming  that  the 
circumstances  prompting  the 
termination  no  longer  exists  nor  will 
they  reoccur  in  the  forseeable  future  and 
that  the  facility  is  engaged  in  building, 
repairing  or  dismantling  exclusively 
small  vessels.  The  Director  or  the 
Director's  designee  shall  respond  to  the 
cimiplele  reapplication  within  ten 
working  days  of  receipt. 

20.  In  S  702.201.  the  existing  paragraph 
IS  designated  as  paragraph  (a)  and  the 
following  new  paragraph  (b)  and  OMB 
control  number  are  added  to  read  as 

follows: 

§  702.201     Reports  from  employers  ol 
employee's  injury  or  deatti. 

|b)  No  reptirt  shall  be  filed  unless  the 
in|iiry  causes  the  employee  t»)  lose  one 
or  more  shifts  from  work.  Ilowrver.  the 


employer  shall  keep  a  record  containing 
the  information  specified  in  S  702.202. 

(Approved  by  the  Ofrux  of  Management  and 
Budget  under  control  number  1215-^60.) 

21.  Section  702.204  is  revised  to  read 
as  follows: 

g  702.204    Employer's  report;  penalty  for 
failure  to  fumisii  and/or  falsi^ing. 

Any  employer,  insurance  carrier,  or 
self-insured  employer  who  knowingly 
and  willingly  fails  or  refuses  to  send  any 
report  required  by  S  702.201,  or  who 
knowingly  and  willfully  makes  a  false 
statement  or  misrepresentation  in  any 
report,  shall  be  subject  to  a  ci\il  penalty 
not  to  exceed  $10,000  for  each  such 
failure,  refusal,  false  statement  or 
misrepresentation. 

§702.205    [Amonded] 

22.  In  §  702.205  is  amended  by 
deleting  the  reference  to  §  702.212  and 
replacing  it  with  {  702.221. 

23.  The  following  redesignations  and 
amendments  are  made  to  §5  702.206 
through  702.216: 

a.  Sections  702.212  through  702.216  are 
redesignated  as  S§  702.221  through 
702.225  respectively;  new  §§  702.221  and 
702.222  are  revised  to  read  as  set  forth 
below,  and  new  §  702.223  is  amended  by 
revising  the  reference  to  "§  702.212"  to 
read  "§  702.221." 

b.  Section  702.211  is  redesignated  as  . 
new  §  702.216  and  revised  to  read  as  set 
forth  below. 

c.  Sertions  702.206  through  702.210  are 
redesignated  as  §§  702.211  through 
702.215  and  new  §§  702.211,  702.212,  and 
702.215  are  revised  to  read  as  set  forth 
below. 

d.  A  new  §  702.217  is  added  to  read  as 
set  forth  below. 

The  revised  and  added  sections 
described  above  read  as  follows: 

Notice 

§  702.21 1    Notice  of  employee's  injury  or 
deatti;  designation  of  responsible  official. 

(a]  In  order  to  claim  compensation 
untler  the  Act.  an  employee  or  claimant 
must  first  give  notice  of  the  fact  of  an 
injury  or  death  to  the  employer  and  also 
may  give  notice  to  the  deputy 
commissioner  for  the  compensation 
district  in  which  the  injury  or  death 
iiccurred.  Notice  to  the  employer  must 
be  given  to  that  individual  whom  the 
employer  has  designated  to  receive  such 
notices.  If  no  individual  has  been  so 
designated  notice  may  be  given  to:  (1) 
The  first  line  supervisor  (including 
foreman,  hatchboss  or  limokeeper),  local 
plant  manager  or  personnel  office 
official:  (2)  to  any  partner  if  the 
employer  is  a  partnership:  or  (3)  if  the 
employer  is  a  corporation,  to  any 


authorized  agent,  to  an  officer  or  to  the 
person  in  charge  of  the  business  at  the 
place  where  the  injury  occurred.  In  the 
case  of  a  retired  employee,  the 
employee/claimant  may  submit  the 
notice  to  any  of  the  above  persons, 
whether  or  not  the  employer  has 
designated  an  official  to  receive  such 
notice. 

(b)  In  order  to  facilitate  the  filing  of 
notices,  each  employer  shall  designate 
an  individual  responsible  for  receiving 
notices  of  injury  or  death;  this 
requirement  applies  to  all  employers. 
The  designation  shall  be  by  position  and 
the  employer  shall  provide  the  name 
and/or  position,  exact  location  and 
telephone  number  of  the  individual  to  all 
employees  by  the  appropriate  method 
described  below. 

(11  Type  of  individual.  Designees  must 
be  a  first  line  supervisor  (including  a 
foreman,  hatchboss  or  timekeeper),  local 
plant  manager  or  personnel  office 
official  who  is  located  full-time  on  the 
premises  of  the  covered  facility.  The 
employer  must  designate  one  individual 
at  each  place  of  employment  or  one 
individual  for  each  work  crew  where 
there  is  no  fixed  place  of  employment 
(in  that  case,  the  designation  should 
always  be  the  same  position  for  all  work 
crews). 

(2)  How  dpsianated.  The  name  and/or 
title,  the  location  and  telephone  number 
of  the  individual  who  is  selected  by  the 
employer  to  receive  all  notices  shall  be 
given  to  the  deputy  commissioner  for  the 
compensation  district  in  which  the 
facility  is  located:  posting  on  the 
worksite  in  a  conspicuous  place  shall 
fulfill  this  requirement.  A  redesignation 
shall  be  effected  by  a  change  in  posting. 

(^i)  Publication.  Every  employer  shall 
post  the  name  and/or  position,  the  exact 
location  and  telephone  number  of  the 
designated  official.  The  posting  shall  be 
part  of  the  general  posting  requirement, 
done  on  a  form  prescribed  by  the 
Director,  and  placed  in  a  conspicuous 
location.  Posting  must  be  done  at  each 
worksite. 

(4)  Effect  of  failure  to  designate. 
Where  an  employer  fails  to  properly 
designate  and  to  properly  publish  the 
name  and/or  position  of  the  individual 
authi»rized  to  receive  notices  of  injury  or 
death,  failure  of  any  employee /claimant 
to  give  timely  notice  shall  not  bar  any 
claim  for  compensation. 

(Apirii)vi'd  l»y  thr  Officr  of  Maiuigement  and 
\im\xsf\  iindiTr  «u»ntrnl  numlw-r  12t.V^)HtO.) 

§  702.212    Notice;  wtien  given;  wtien  given 
for  certain  occupational  diseases. 

(a)  For  other  than  occupational 
diseases  de.scribed  in  (b),  the  employ»Hi 
must  give  notice  within  thirty  (.H*)  days 
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of  the  date  of  the  injury  or  death.  For 
this  purpose  the  date  of  injury  or  death 
is: 

(1)  The  day  on  which  a  traumatic 
injury  occurs: 

(2)  The  date  on  which  the  employee  or 
claimant  is  or  by  the  exercise  of 
reasonable  diligence  or  by  reason  of 
medical  advice,  should  have  been  aware 
of  a  relationship  between  the  injury  or 
death  and  the  employment:  or 

(3)  In  the  case  of  claims  for  loss  of 
hearing  under  section  8(c)(13)  of  the  Act, 
33  U.S.C  908(c)(13).  the  date  the 
employee  receives  an  audiogram,  with 
the  accompanying  report  which 
indicates  the  employee  has  suffered  a 
loss  of  hearing.  (See  §  702.441). 

(b)  In  the  case  of  an  occupational 
disease  which  does  not  immediately 
result  in  disability  or  death,  notice  must 
be  given  within  one  year  after  the 
employee  or  claimant  becomes  aware, 
or  in  the  exercise  of  reasonable 
diligence  or  by  reason  of  medical 
advice,  should  have  been  aware,  of  the 
relationship  between  the  employment, 
the  disease  and  the  death  or  disability. 
For  purposes  of  these  occupational 
diseases,  therefore,  the  notice  period 
does  not  begin  to  nm  until  the  employee 
is  disabled,  or  in  the  case  of  a  retired 
employee,  until  a  permanent  impairment 
exists. 

(c)  For  purposes  of  workers  whose 
coverage  under  this  Act  is  dependent  on 
denial  of  coverage  under  a  state 
compensation  program,  as  described  in 
9  701.401,  the  time  limitations  set  forth 
above  do  not  begin  to  run  until  a  Hnal 
decision  denying  state  coverage  is 
issued  under  the  state  compensation  act. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1215-0160.) 

§702^15    Notic*;  how  given. 

Notice  shall  be  effected  by  delivering 
it — by  hand  or  by  mail  at  the  address 
posted  by  the  employer — to  the 
individual  designated  to  receive  such 
notices.  Notice  when  given  to  the  deputy 
commissioner,  may  be  by  hand  or  by 
mail  on  a  form  supplied  by  the 
Secretary,  or  orally  in  person  or  by 
telephone. 

(Approved  by  the  Office  of  Mnnagement  and 
Budget  under  control  number  1215-0160.) 

9702.216    Effect  of  faNur*  to  give  notic*. 

Failure  to  give  timely  notice  to  the 
employer's  designated  official  shall  not 
bar  any  claim  for  compensation  if:  (a) 
The  employer,  carrier,  or  designated 
official  had  actual  knowledge  of  the 
injury  or  death:  and  (b)  the  deputy 
commissioner  or  ALJ  determines  the 
employer  or  carrier  has  not  been 
prejudiced:  or  (c)  the  deputy 
commissioner  excuses  failure  to  file 


notice.  For  purposes  of  this  subsection, 
actual  knowledge  shall  be  deemed  to 
exist  if  the  employee's  immediate 
supervisor  was  aware  of  the  injury  and/ 
or  in  the  case  of  a  hearing  loss,  where 
the  employer  has  furnished  to  the 
employee  an  audiogram  and  report 
which  indicates  a  loss  of  hearing. 
Failure  to  give  notice  shall  be  excused 
by  the  deputy  commissioner  if:  a)  notice, 
while  not  given  to  the  designated 
official,  was  given  to  an  official  of  the 
employer  or  carrier,  and  no  prejudice 
resulted:  or  b)  for  some  other 
satisfactory  reason,  notice  could  not  be 
given.  Failure  to  properly  designate  and 
post  the  individual  so  designated  shall 
be  considered  a  satisfactory  reason.  In 
any  event,  such  defense  to  a  claim  must 
be  raised  by  the  employer/carrier  at  the 
first  hearing  on  the  claim. 

9702.217    Penalty  for  false  statement, 
misrepresentatkm. 

(a)  Any  claimant  or  representative  of 
a  claimant  who  knowingly  and  willfully 
makes  a  false  statement  or 
representation  for  the  purpose  of 
obtaining  a  benefit  or  payment  under 
this  Act  shall  be  guilty  of  a  felony,  and 
on  conviction  thereof  shall  be  punished 
by  a  fme  not  to  exceed  $10,000,  by 
imprisonment  not  to  exceed  five  years. 
or  by  both. 

(b)  Any  person  including,  but  not 
limited  to.  an  employer,  its  duly 
authorized  agent  or  an  employee  of  an 
insurance  carrier,  who  knowingly  and 
willingly  makes  a  false  statement  or 
representation  for  the  purpose  of 
reducing,  denying  or  terminating 
benefits  to  an  injured  employee,  or  his 
dependents  pursuant  to  section  9,  33 
U.S.C.  909,  if  the  injury  results  in  death, 
shall  be  punished  by  a  fine  nut  to 
exceed  $10,000,  by  imprisonment  not  to 
exceed  five  years,  or  both. 

Claims 

9  702.221     Claims  for  compensation;  tim* 
limitations. 

(a)  Claims  for  compensation  for 
disability  or  death  shall  be  in  writing 
and  filed  with  the  deputy  commissioner 
for  the  compensation  district  in  which 
the  injury  or  death  occurred.  Claims 
may  be  filed  anytime  after  the  seventh 
day  of  disability  or  anytime  following 
the  death  of  the  employee.  Except  as 
provided  below,  the  right  to 
compensation  is  barred  unless  a  claim  is 
filed  within  one  year  of  the  injury  or 
death,  or  (where  payment  is  made 
without  an  award)  within  one  year  of 
the  date  on  which  the  last  compensation 
payment  was  made. 

(b)  In  the  case  of  a,hearing  loss  claim, 
the  time  for  filing  a  cir.im  does  not  begin 
to  run  until  the  employee  receives  an 


audiogram  with  the  accompanying 
report  which  indicates  the  employee  has 
sustained  a  hearing  loss.  (See  S  702.441). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numt>er  1215-0160.) 

9  702.222    Claims;  txcsptions  to  tint* 
limitations. 

(a)  Where  a  person  entitled  to 
compensation  under  the  Act  is  mentally 
incompetent  or  a  minor,  the  time 
limitation  provision  of  §  702.221  shall 
not  apply  to  a  mentally  incompetent 
person  so  long  as  such  person  has  no 
guardian  or  other  authorized 
representative,  but  t  702.221  shall  be 
applicable  from  the  date  of  appointment 
of  such  guardian  or  other  representative. 
In  the  case  of  minor  who  has  no 
guardian  before  he  or  she  becomes  of 
age,  time  begins  to  run  from  the  date  he 
or  she  becomes  of  age. 

(b)  Where  a  person  brings  a  suit  at 
law  or  in  admiralty  to  recover  damages 
in  respect  of  an  injury  or  death,  or  files  a 
claim  under  a  state  workers' 
compensation  act  because  such  person 
is  excluded  from  this  Act's  coverage  by 
reason  of  section  2(3)  or  3(d)  of  the  Act 
(33  U.S.C.  902(3)  or  903(d)).  and  recovery 
is  denied  because  the  person  was  an 
employee  and  defendant  was  an 
employer  within  the  mpaning  of  the  Act. 
and  such  employer  had  secured 
compensation  to  such  employee  under 
the  Act,  the  time  Hmitation  in  {  702.221 
shall  not  begin  to  run  until  the  date  of 
termination  of  such  suit  or  proceeding. 

(c)  Notwithstanding  the  provisions  in 
paragraph  (a)  of  this  section,  where  the 
claim  is  one  based  on  disability  or  death 
due  to  an  occupational  disease  which 
does  not  immediately  result  in  death  or 
disability,  it  must  be  filed  within  two 
years  after  the  employee  or  claimant 
b<;comes  aware,  or  in  the  exercise  of 
reasonable  diligence  or  by  reason  of 
medical  advice,  should  have  been  aware 
of  the  relationship  between  the 
employment,  the  disease  and  the  death 
or  disability,  or  within  one  year  of  the 
date  of  last  payment  of  compensation, 
whichever  is  later.  For  purposes  of 
occupational  disease,  therefore,  the  time 
limitation  for  filing  a  claim  does  not 
begin  to  run  until  the  employee  is 
disabled,  or  in  the  case  of  a  retired 
employee,  where  a  permanent 
impairment  exists. 

(d)  The  time  limitations  set  forth 
above  do  not  apply  to  claims  filed  under 
section  49  of  the  Act.  33  U.S.C.  949. 

(Approved  by  the  Office  of  Management  and 
DuHget  under  control  numt>er  1215-0160.) 

24.  Section  702.231  is  revised  to  read 
as  follows: 


§  702.231    NoncontrovtrtMl  claims; 
payiTMnt  of  compensatkMi  without  an 
award. 

Unless  the  employer  controverts  its 
liability  to  pay  compensation  under  this 
Act,  the  employer  or  insurance  carrier 
shall  pay  periodically,  promptly  and 
directly  to  the  person  entitled  thereto 
benefits  prescribed  by  the  Act.  For  this 
purpose,  where  the  em|doyer  furnishes 
to  an  employee  a  copy  of  an  audiogram 
with  a  report  thereon,  which  indicates 
the  employee  has  sustained  a  hearing 
loss  causally  related  to  factors  of  that 
employment,  the  employer  or  insurance 
carrier  shall  pay  appropriate 
compensation  or  at  that  time  controvert 
the  liability  to  pay  compensation  under 
this  Act. 

25.  Section  702.232  is  revised  to  read 
as  follows: 

S  702.232    Payments  without  an  award; 
when;  how  paid. 

The  first  installment  of  compensation 
shall  become  due  by  the  fourteenth 
(14th)  day  after  the  employer  has  been 
notified,  through  the  designated  official 
or  by  any  other  means  described  in 
S  702.211  et  seq.,  or  has  actual 
knowledge  of  the  injury  or  death.  All 
compensation  due  on  that  fourteenth 
(14th)  day  shall  be  paid  then  and 
appropriate  compensation  due 
thereafter  must  be  paid  in  semi-monthly 
installments,  unless  the  deputy 
commissioner  determines  otherwise. 

§702.235    [Amended) 

26.  In  S  702.235.  paragraph  (b)(3)  is 
removed  and  paragraphs  (4)  and  (5)  are 
redesignated  as  (3)  and  (4),  respectively. 

27.  By  revising  {  702.241  and  §  702.242 
to  read  as  follows: 

§  702.241    Definitions  and  supplementary 
infonnation. 

(a)  As  used  hereinafter,  the  term 
"adjudicator"  shall  mean  deputy 
commissioner  or  administrative  law 
judge  (ALJ). 

(b)  If  a  settlement  application  is 
submitted  to  an  adjudicator  and  the 
case  is  pending  at  the  Office  of 
Administrative  Law  Judges,  the  Benefits 
Review  Board,  or  any  Federal  circuit 
court  of  appeals,  the  parties  may  request 
that  the  case  be  remanded  to  the 
adjudicator  for  consideration  of  the 
application.  The  thirty  day  period  as 
described  in  paragraph  (f)  of  this  section 
begins  when  the  remanded  case  is 
received  by  the  adjudicator. 

(c)  If  a  settlement  application  is  first 
submitted  to  an  AL),  the  thirty  day 
period  mentioned  in  paragraph  (f)  of  this 
section  does  not  begin  until  five  days 
before  the  date  the  formal  hearing  is  set. 
Where  a  case  is  pending  before  the  ALJ 


but  not  set  for  a  hearing,  the  parties  may 
request  the  case  be  remanded  to  the 
deputy  commissioner  for  consideration 
of  the  settlement. 

(d)  A  settlement  agreement  between 
parties  represented  by  counsel,  which  is 
deemed  approved  when  not  disapproved 
within  thirty  days,  as  described  in 
paragraph  (f)  of  this  section,  shall  be 
considered  to  have  been  filed  in  the 
office  of  the  deputy  commissioner  on  the 
thirtieth  day  for  purposes  of  sections  14 
and  21  of  the  Act.  33  U.S.C.  914  and  921. 

(e)  A  fee  for  representation  which  is 
included  in  an  agreement  that  is 
approved  in  the  manner  described  in 
paragraph  (d)  of  this  section,  shall  also 
be  considered  approved  within  the 
meaning  of  section  28(e)  of  the  Act,  33 
U.S.C.  928(e). 

(f)  The  thirty  day  period  for 
consideration  of  a  settlement  agreement 
shall  be  calculated  from  the  day  after 
receipt  unless  the  parties  are  advised 
otherwise  by  the  adjudicator.  (See 

S  702.243(b)).  If  the  last  day  of  this 
period  is  a  holiday  or  occurs  during  a 
weekend,  the  next  business  day  shall  be 
considered  the  thirtieth  day. 

(g)  An  agreement  among  the  parties  to 
settle  a  claim  is  limited  to  the  rights  of 
the  parties  and  to  claims  then  in 
existence:  settlement  of  disability 
compensation  or  medical  benefits  shall 
not  be  a  settlement  of  survivor  benefits 
nor  shall  the  settlement  affect,  in  any 
way,  the  right  of  survivors  to  file  a  claim 
for  survivor's  benefits. 

(h)  For  purposes  of  this  section  and 
§  702.243  the  term  "counsel"  means  any 
attorney  admitted  to  the  bar  of  any 
state,  territory  or  the  District  of 
Columbia. 

§  702.242    Information  necessary  for  a 
complete  settlement  application. 

(a)  The  settlement  application  shall  be 
a  self-sufficient  document  which  can  be 
evaluated  without  further  reference  to 
the  administrative  file.  The  application 
shall  be  in  the  form  of  a  stipulation 
signed  by  all  parties  and  shall  contain  a 
brief  summary  of  the  facts  of  the  case  to 
include:  a  description  of  the  incident,  a 
description  of  the  nature  of  the  injury  to 
include  the  degree  of  impairment  and/or 
disability,  a  description  of  the  medical 
care  rendered  to  date  of  settlement,  and 
a  summary  of  compensation  paid  and 
the  compensation  rate  or,  where 
benefits  have  not  been  paid,  the 
claimant's  average  weekly  wage. 

(b)  The  settlement  application  shall 
contain  the  following: 

(1)  A  full  description  of  the  terms  of 
the  settlement  which  clearly  indicates, 
where  appropriate,  the  amounts  to  be 
paid  for  compensation,  medical  benefits, 
survivor  benefits  and  representative's 


fees  which  shall  be  itemized  as  required 
by  S  702.132. 

(2)  The  reason  for  the  settlement,  and 
the  issues  which  are  in  dispute,  if  any. 

(3)  The  claimant's  date  of  birth  and.  in 
death  claims,  the  names  and  birth  dates 
of  all  dependents. 

(4)  Information  on  whether  or  not  the 
claimant  is  working  or  is  capable  of 
working.  This  should  include,  but  not  be 
limited  to.  a  description  of  the 
claimant's  educational  background  and 
work  history,  as  well  as  other  factors 
which  could  impact,  either  favorably  or 
unfavorably,  on  future  employability. 

(5)  A  current  medical  report  which 
fully  describes  any  injury  related 
impairment  as  well  as  any  unrelated 
conditions.  This  report  shall  indicate 
whether  maximum  medical 
improvement  has  been  reached  and 
whether  further  disability  or  medical    - 
treatment  is  anticipated.  If  the 
settlement  is  for  medical  benefits  the 
medical  report  shall  include  an  estimate 
of  the  claimant's  need  for  future  medical 
treatment.  A  medical  report  need  not  be 
submitted  with  agreements  to  settle 
sur\'ivor  benefits  unless  the 
circumstances  warrant  it. 

(6)  A  statement  explaining  how  the 
settlement  amount  is  considered 
adequate. 

(7)  If  the  settlement  application  covers 
medical  benefits,  an  itemization  of  the 
amount  paid  for  medical  expenses  by 
year  for  the  three  years  prior  to  the  date 
of  the  application.  An  estimate  of  the 
cost  of  future  medical  treatment  shall 
also  be  submitted  which  indicates  the 
inflation  factor  and/or  the  discount  rate 
used,  if  any. 

(8)  Infonnation  on  any  collateral 
source  available  for  the  payment  of 
medical  expenses. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1215-0160.) 

28.  In  part  702.  a  new  §  702.243  is 
added  to  read  as  follows: 

§  702.243    Settlement  application;  how 
submitted,  how  approved,  how 
disapproved,  criteria. 

(a)  When  the  parties  to  a  claim  for 
compensation,  including  survivor 
benefits  and  medical  benefits,  agree  to  a 
settlement  they  shall  submit  a  complete 
application  to  the  adjudicator.  The 
application  shall  contain  all  the 
information  outlined  in  §  702.242  and 
shall  be  sent  by  certified  mail,  return 
receipt  requested,  to  the  adjudicator. 
Failure  to  submit  a  complete  application 
shall  toll  the  thirty  day  period 
mentioned  in  section  8(i)  of  the  Act,  33 
U.S.C.  908(i).  until  a  complete 
application  is  received  by  certified  mail. 
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(b)  The  adjudicator  shall  consider  the 
settlement  application  within  thirty  days 
and  either  approve  or  disapprove  the 
application.  The  liability  of  an 
employer/insurance  carrier  is  not 
discharged  until  the  settlement  is 
specifically  approved  by  a 
compensation  order  issued  by  the 
adjudicator.  However,  if  the  parties  are 
represented  by  counsel,  the  settlement 
shall  be  deemed  approved  unless 
speciflcally  disapproved  within  thirty 
days  after  receipt  of  a  complete 
application.  This  thirty  day  period  dues 
not  begin  until  all  the  information 
described  in  f  702.242  has  been 
submitted.  The  adjudicator  shall 
examine  the  settlement  application 
within  thirty  days  and  shdjl  immediately 
serve  by  certified  mail  on  all  parties 
notice  of  any  deficiency.  This  notice 
shall  also  indicate  that  the  thirty  day 
period  will  not  commence  until  the 
deficiency  is  corrected. 

(c)  If  the  adjudicator  disapproves  a 
settlement  application,  the  adjudicator 
shall  serve  on  all  parties  a  written 
statement  or  compensation  order 
containing  the  reasons  for  disapproval. 
This  statement  shall  be  sened  by 
certified  mail  within  thirty  days  of 
receipt  of  a  complete  application  (as 
described  in  S  702.242)  if  the  parties  are 
represented  by  counsel.  This 
disapproval  may  be  appealed  pursuant 
to  sections  19  and  21  of  the  Act.  33 
U.S.C.  919  and  921,  or  an  amended 
application  may  be  submitted  to  the 
adjudicator  for  reconsideration. 

(d)  The  parties  may  submit  a 
settlement  application  solely  for 
compensation,  or  solely  for  medical 
benefits  or  for  compensation  and 
medical  benefits  combined. 

(e)  If  either  portion  of  a  combined 
compensation  and  medical  benefits 
settlement  application  is  disapproved 
the  entire  application  is  disapproved 
unless  the  parties  indicate  on  the  face  of 
the  application  that  they  agree  to  settle 
either  portion  independently. 

(f)  When  presented  with  a  settlement, 
the  adjudicator  shall  review  the 
application  and  determine  whether, 
considering  all  of  the  circumstances,  the 
amount  is  adequate.  The  criteria  for 
determining  the  adequacy  of  the 
settlement  application  shall  include,  but 
not  be  limited  to: 

(1)  The  claimant's  age.  education  and 
work  history: 

(2)  The  degree  of  the  claimant's 
disability  or  impairment: 

(3)  The  availability  of  the  type  of  work 
the  claimant  can  do: 

(4)  The  probability  of  success  if  the 
case  were  to  be  formally  litigated:  and 


(5)  The  cost  and  necessity  of  future 
medical  treatment  (where  the  settlement 
includes  medical  benefits). 

(g)  In  cases  being  paid  pursuant  to  a 
final  compensation  order,  where  no 
substantive  issues  are  in  dispute,  a 
settlement  amount  which  does  not  equal 
the  present  value  of  future 
compensation  payments  commuted, 
computed  at  five  percent  true  discount 
compounded  annually  shall  be 
considered  inadequate  unless  the 
parties  to  the  settlement  show  that  the 
amount  is  adequate.  The  probability  of 
the  death  of  the  beneficiary  before  the 
expiration  of  the  period  during  which  he 
or  she  is  entitled  to  compensation  shall 
be  determined  according  to  the  most 
current  United  States  Life  Table,  as 
developed  by  the  United  States 
Department  of  Mealih  and  Human 
Services,  which  shall  be  updated  from 
time  to  time. 

29.  In  §  702.271.  paragraph  (a)  is 
revised  to  read  as  follows: 

§  702.271    Discrimination;  against 
wnploy—  who  bring  pf oc— dtngs. 
prohibition  and  penalty. 

(a)  No  employer  or  its  duly  authorized 
agent  may  discharge  or  in  any  manner 
discriminate  against  an  employee  as  to 
his/her  employment  because  that 
employee:  (1)  has  claimed  or  attempted 
to  claim  compensation  under  this  Act:  or 
(2)  has  testified  or  is  about  to  testify  in  a 
proceeding  under  this  Act:  except  that  to 
discharge  or  refuse  to  employ  a  person 
who  has  been  adjudicated  to  have  filed 
a  fraudulent  claim  for  compensation  or 
otherwise  made  a  false  statement  or 
misrepresentation  under  section  31(a)|l) 
of  the  Act.  33  U.S.C.  931(a)(1)  is  not  a 
violation  of  this  section.  Any  employer 
who  violates  this  section  shall  be  liable 
to  a  penalty  of  not  less  than  $1,000  or 
more  than  $5,000  to  be  paid  (by  the 
employer  alone,  and  not  by  a  carrier)  to 
the  deputy  commissioner  for  deposit  in 
the  special  fund  described  in  section  44 
of  the  Act.  33  U.S.C.  944:  and  shall 
restore  that  employee  to  his  or  her 
employment  along  with  all  wages  lost 
due  to  the  discrimination  unless  that 
employee  has  ceased  to  be  qualified  to 
perform  the  duties  of  the  employment. 


9  702.281    [AnMndcd] 

30.  Section  702.281  is  amended  by 
removing  the  last  sentence  ("Caution: 
see  33  U.S.C.  933(a)")  and  by  adding  a 
new  paragraph  (b)  to  read  as  follows: 

(b)  Where  the  claim  or  legal  action 
instituted  against  a  third  party  results  in 
a  settlement  agreement  which  is  for  an 
amount  less  than  the  compensation  to 
which  a  person  would  be  entitled  undrr 
this  Act.  the  person  (or  the  person  s 


representative)  must  obtain  the  prior, 
written  approval  of  the  settlement  fronv 
the  employer  and  the  employer's  carrier 
before  the  settlement  is  executed. 
Failure  to  do  so  relieves  the  employer 
and/or  carrier  of  liability  for 
compensation  described  in  section  33  of 
Act.  33  use.  933(f).  The  approval  shall 
be  on  a  form  provided  by  the  Director 
and  filed,  within  thirty  days  after  the 
settlement  is  entered  into,  with  the 
deputy  commissioner  who  has 
jurisdiction  in  the  district  where  the 
injury  occurred. 

31.  In  Part  702.  new  SS  702.285  and 
.286  are  added  to  Subpart  B  to  read  as 
follows: 

f  702.205    Report  of  tamlnga. 

(a)  An  employer,  carrier  or  the 
Director  (for  those  cases  being  paid  from 
the  Special  Fund)  may  require  an 
employee  to  whom  it  is  paying 
compensation  to  submit  a  report  on 
earnings  from  employment  or  self- 
employment,  tliis  report  may  not  be 
required  any  more  frequently  than  semi- 
annually. The  report  shall  be  made  on  a 
form  prescribed  by  the  Director  and 
shall  include  all  earnings  from 
employment  and  self-employment  and 
the  periods  for  which  the  earnings 
apply.  The  employee  must  return  the 
complete  report  on  earnings  even  where 
he  or  she  has  no  earnings  to  report. 

(b)  For  these  purposes  the  term 
"earnings"  is  defined  as  all  monies 
received  from  any  employment  and 
includes  but  is  not  hmited  to  wages, 
salaries,  tips,  sales  commissions,  fees 
for  services  provided,  piecework  and  all 
revenue  received  from  self-employment 
even  if  the  business  or  enterprise 
operated  at  a  loss  of  if  the  profits  were 
reinvested. 

(.Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1215-01 60.t 

S  702.206    Report  Of  earnings;  forfeiture  of 
compensation. 

(d)  Any  employee  who  fails  to  submit 
the  report  on  earnings  from  employment 
or  self-employment  under  {  702.285  or. 
who  knowingly  and  willingly  omits  or 
understates  any  part  of  such  earnings, 
shall  upon  a  determination  by  the 
deputy  commissioner  forfeit  all  right  to 
compensation  with  respect  to  any  period 
during  which  the  employee  was  required 
to  file  such  a  report.  The  employee  must 
return  the  completed  report  on  earnings 
(even  where  he  or  she  reports  no 
earnings)  within  thirty  (30)  days  of  the 
date  of  receipt;  this  period  may  be 
extended  for  good  cause,  by  the  deputy 
commissioner,  in  determining  whether  a 
>ii>ldtion  of  this  requirement  has 
occurred. 
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(b)  Any  employer  or  carrier  who 
believes  that  a  violation  of  paragraph  (h) 
of  this  section  has  occurred  may  file  a 
charge  with  the  deputy  oommissioner. 
The  allegation  shall  be  accompanied  by 
evidence  which  includes  a  copy  of  the 
report,  with  proof  of  service  requesting 
the  information  from  the  employee  and 
clearly  stating  the  dates  for  which  the 
employee  was  required  to  report 
income.  Where  the  employer/carrier  is 
alleging  an  omission  or  understatement 
of  earnings,  it  shall,  in  addition,  present 
evidence  of  earnings  by  the  employee 
during  that  period,  including  copies  of 
checks,  affidavits  from  employers  who 
paid  the  employee  earnings,  receipts  of 
income  from  self-employment  or  any 
other  evidence  showing  earnings  not 
reported  or  underreported  for  the  period 
in  question.  Where  the  deputy 
commissioner  finds  the  evidence 
sufficient  to  support  the  charge  he  or  she 
shall  convene  an  informal  conference  as 
described  in  subpart  C  and  shall  issue  a 
compensation  order  affiming  or  denying 
the  charge  and  setting  forth  the  amount 
of  compensation  for  the  specified  period. 
If  there  is  a  conflict  over  any  issue 
relating  to  this  matter  any  party  may 
request  a  formal  hearing  before  an 
Administrative  Law  Judge  as  described 
in  subpart  C. 

(c)  Compensation  forfeited  under 
paragraph  (b)  of  this  section,  if  already 
paid,  shall  be  recovered  by  a  deduction 
from  the  compensation  payable  to  the 
employee  if  any.  on  such  schedule  as 
determined  by  the  deputy  commissioner. 
The  deputy  commissioner's  discretion  in 
such  cases  extends  only  to  rescheduling 
repayment  by  crediting  future 
compensation  and  not  to  whether  and  in 
what  amounts  compensation  is  forfeited. 
For  this  purpose,  the  deputy 
commissioner  shall  consider  the 
employee's  essential  expenses  for  living, 
income  from  whatever  source,  and 
assets,  including  cash,  savings  and 
checking  accounts,  stocks,  bonds,  and 
other  securities. 

32.  Section  702.321  is  added  to 
Subpart  C  of  Part  702  to  read  as  follows; 

§  702.321    Procedures  for  detenplning 
applicability  of  Section  8<f)  of  the  Act. 

(a)  Application:  filing,  scn'ice, 
contents.  An  employer  or  insurance 
carrier  which  seeks  to  invoke  the 
provisions  of  section  8(0  of  the  Act. 
must  request  limitation  of  its  liability, 
and  file,  in  duplicate,  with  the  deputy 
commissioner  a  fully  documented 
application.  The  application  shall 
specify  with  particularity  the  pre- 
existing condition  relied  upon  as 
constituting  an  existing  permanent 
partial  disability.  The  application  shall 


also  state:  (1)  The  reasons  for  believing 
that  the  claimant's  permanent  disability 
after  the  injur}'  would  be  less  were  it  not 
for  the  pre-existing  permanent  partial 
disability  or  that  the  death  would  not 
have  ensued  but  for  that  disability;  and 
(2)  the  basis  for  the  assertion  that  the 
pre-existing  disability  relied  upon  was 
manifest  to  the  employer  before  the 
employment  injury.  Documentary 
medical  evidence  relied  upon  in  support 
of  the  request  for  section  8(f)  relief  shall 
also  be  submitted.  This  medical 
evidence  shall  include,  but  not  be 
limited  t0.  a  current  medical  report 
establishing  the  extent  of  all 
impairments  and  the  date  of  maximum 
medical  improvement.  If  the  current 
disability  is  less  than  total,  the  medical 
evidence  must  show  that  the  disability 
is  materially  and  substantially  greater 
than  that  which  would  have  resulted 
from  the  subsequent  injury  alone.  If  the 
injury  is  loss  of  hearing,  the  pre-existing 
hearing  loss  must  be  documented  by  an 
audiogram  which  complies  with  the 
requirements  under  S  702.441.  Any 
additional  evidence  considered 
necessary'  by  the  Director  shall  also  be 
submitted.  If  the  claim  is  being  paid  by 
the  special  fund  and  the  claimant  dies, 
an  employer  need  not  reapply  for 
section  8(f)  relief.  However,  survivor 
benefits  will  not  be  paid  until  it  has 
been  established  that  the  death  was  due 
to  the  accepted  injury  and  the  eligible 
survivors  have  been  identified.  The 
deputy  commissioner  will  issue  a 
compensation  order  once  a  claim  for 
survivor  benefits  is  filed  and  entitlement 
of  the  survivors  to  compensation  has 
been  verified.  Since  the  employer 
remains  a  party  in  interest  to  the  claim  a 
compensation  order  will  not  be  issued 
without  the  agreement  of  the  employer. 

(b)  Application:  Time  for  filing.  A 
request  for  section  8(f)  relief  must  be 
made  on  or  before  whichever  of  the 
following  occurs  first:  (1)  The  date  of  the 
informal  conference  where  the 
permanency  of  the  claimant's  condition 
is  to  be  considered,  or  (2)  the  date  when 
benefits  are  first  paid  for  permanent 
disability.  When  the  request  for  section 
8(f)  relief  is  made,  an  application  for 
such  relief,  together  with  all  the 
evidence  described  in  paragraph  (a), 
must  be  submitted,  in  duplicate,  to  the 
deputy  commissioner  within  ninety  (90) 
days.  This  period  may  be  extended  by 
the  deputy  commissioner  for  good  cause. 
However,  this  extension  may  not 
continue  beyond  the  date  of  the  informal 
conference  where  section  8(f)  relief  or 
the  permanency  of  the  claimant's 
condition  is  to  be  considered.  The 
failure  to  submit  a  fully  documented 
application  by  the  date  of  that  informal 


conference  shall  be  an  absolute  defense 
to  the  liability  of  the  special  fund.  The 
failure  of  an  employer  to  submit  a 
complete  and  timely  application  in 
support  of  a  request  for  section  8(f)  relief 
shall  not  prevent  the  deputy 
commissioner,  at  his  or  her  discretion, 
from  considering  the  claim  for 
compensation  and  transmitting  the  case 
for  formal  hearing.  However,  such 
failure  shall  be  an  absolute  defense  to 
the  special  fund's  liability  for  the 
payment  of  benefits  in  connection  with 
such  claim.  The  failure  of  an  employer 
to  present  a  timely  request  for  relief 
under  section  8(f)  of  the  Act  may  be 
excused  only  where  the  employer  could 
not  have  reasonably  anticipated  the 
liability  of  the  Special  Fund  prior  to  the 
issuance  of  a  compensation  order.  Relief 
under  section  8(f)  is  not  available  to  an 
employer  who  fails  to  comply  with 
section  32(a)  of  the  Act.  33  U.S.C.  932(a). 

(c)  Application:  Approval, 
disapproval.  If  all  the  evidence  required 
by  paragraph  (a)  was  submitted  with  the 
application  for  section  8(f)  relief  and  the 
facts  warrant  relief  under  this  section, 
the  deputy  commissioner  shall  award 
such  relief  after  concurrence  by  the 
Associate  Director.  DLHWC.  If  the 
deputy  commissioner  or  the  Associate 
Director  finds  that  the  facts  do  not 
warrant  relief  under  section  8(f)  the 
deputy  commissioner  shall  advise  the 
employer  of  the  grounds  for  the  denial. 
The  application  for  section  B(f)  relief 
may  then  be  considered  by  an 
administrative  law  judge.  When  a  case 
is  transmitted  to  the  Office  of 
Administrative  Law  Judges  the  deputy 
commissioner  shall  indicate  whether  the 
1984  amendment  to  this  section  of  the 
Act  applies  to  the  case  and  whether  the 
application  for  section  8(f)  was  properly 
presented  to  the  deputy  commissioner 
for  consideration.  The  deputy 
commissioner  shall  also  attach  a  copy  of 
the  application  for  section  8(f)  relief 
submitted  by  the  employer,  and 
notwithstanding  §  702.317(c),  the  deputy 
commissioner's  denial  of  the 
application. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1215-0160.) 

33.  In  §  702.373  paragraph  (a)  is 
revised  and  paragraph  (d)  is  added  to 
read  as  follows: 

§702.373    Modification  of  awards. 

(a)  Upon  his/her  own  initiative,  or 
upon  application  of  any  party  in  interest 
(including  an  employer  or  carrier  which 
has  been  granted  relief  under  section 
8(f)  of  the  Act.  33  U.S.C.  908(f)).  the 
deputy  commissioner  may  review  any 
compensation  case  (including  a  case 
under  which  payments  are  made 
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pursuant  to  section  44(i)  of  the  Act.  33 
U.S.C.  944(i))  in  accordance  with  the 
procedure  in  Subpart  C  of  this  part,  and 
after  such  review  of  the  case  under 
S  702.315,  or  review  at  formal  hearings 
under  the  regulations  governing  formal 
hearings  in  Subpart  C  of  this  part,  file  a 
new  compensation  order  terminating, 
continuing,  reinstating,  increasing  or 
decreasing  such  compensation,  or 
awarding  compensation.  Such  new  order 
shall  not  a^ect  any  compensation 
previously  paid,  except  that  an  award 
increasing  the  compensation  rate  may 
be  made  retroactive  from  the  date  of 
injury,  and  if  any  part  of  the 
compensation  due  or  to  become  due  is 
unpaid,  an  award  decreasing  the 
compensation  rate  may  be  made 
etTective  from  the  date  of  the  injury,  and 
any  payment  made  prior  thereto  in 
excess  of  such  decreased  rate  shall  be 
deducted  from  any  unpaid 
compensation,  in  such  manner  and  by 
such  method  as  may  be  determined  by 
the  deputy  commissioner  or  the 
administrative  law  judge.  Settlements 
cannot  be  modified. 

•  «        •        •        • 

(d)  If  the  investigation,  described  in 
9  702.148(c).  discloses  a  change  in 
conditions  and  the  employer  or 
insurance  carrier  intends  to  pursue 
modiiication  of  the  award  of 
compensation  the  deputy  commissioner 
and  claimant  shall  be  notified  through 
an  informal  conference.  At  the 
conclusion  of  the  informal  conference 
the  deputy  commissioner  shall  issue  a 
recommendation  either  for  or  against  the 
modification.  This  recommendation 
shall  also  be  sent  to  the  Associate 
Director,  Division  of  Longshoremen's 
and  Harbor  Workers"  Compensation 
(DLllWC)  for  a  determination  on 
w  hether  or  not  to  participate  in  the 
modificaticn  proceeding  on  behalf  of  the 
special  fund.  LacK  of  concurrence  of  the 
Associate  Director,  DLHWC  or  lack  of 
participation  by  a  representative  of  the 
special  fund  shall  not  be  a  bar  to  the 
modification  proceeding. 

34.  In  S  702.401  the  existing  paragraph 
is  designated  as  paragraph  (a)  and  a 
new  paragraph  (b)  is  added  to  read  as 
follows: 

§  702.401    Medical  can  defined. 

♦  •         •         •         • 

(b)  An  employee  may  rely  on 
treatment  by  prayer  or  spiritual  means 
alone,  in  accordance  with  the  tenets  and 
practice  of  a  recognized  church  or 
religious  denomination,  by  an  accredited 
practitioner  of  such  recognized  church 
or  religious  denomination,  and  nursing 
services  rendered  in  accordance  with 
such  tenets  and  practice  without  lo.ss  or 


diminution  of  compensation  or  benefits 
under  the  Act.  For  purposes  of  this 
section,  a  recognized  church  or  religious 
denomination  shall  be  any  religious 
organization:  (1)  That  is  recognized  by 
the  Social  Security  Administration  for 
purposes  of  reimbursements  for 
treatment  under  Medicare  and  Medicaid 
or  (2)  that  is  recognized  by  the  Internal 
Revenue  Service  for  purposes  of  tax 
exempt  status. 

35.  Section  702.402  is  revised  to  read 
as  follows: 


9  702.402 
duratioa 


Employw's  duty  to  furnish: 


It  is  the  duty  of  the  employer  to 
furnish  appropriate  medical  care  (us 
defined  in  9  702.401(a))  for  the 
employee's  injury,  and  for  such  period 
as  the  nature  of  the  injury  or  the  process 
of  recovery  may  require. 

36.  Section  702.403  is  revised  to  read 
us  follows: 

§702.403    EmployM't  right  to  cf>oos« 
ptfysician;  Hmltations. 

The  employee  shall  have  the  right  to 
choose  his/her  attending  physician  from 
among  those  authorized  by  the  Director. 
OWCP,  to  furnish  such  care  and 
treatment,  except  those  physicians 
included  on  the  Secretary's  list  of 
debarred  physicians.  In  determining  the 
choice  of  a  physician,  consideration 
must  be  given  to  availability,  the 
employee's  condition  and  the  method 
and  means  of  transportation.  Generally 
25  miles  from  the  place  of  injury,  or  the 
employee's  home  is  a  reasonable 
distance  to  travel,  but  other  pertin»»nl 
factors  must  also  be  taken  into 
consideration. 

37.  In  9  702.405.  a  new  sentence  is 
added  at  the  end  of  the  existing 
paragraph  to  read  as  follows: 

§702.405    SelectkMi  Of  physician; 
em«rgenci«s. 

*  *  *  The  Director  will  direct 
reimbursement  of  medical  claims  for 
services  rendered  by  physicians  or 
health  care  providers  who  are  on  the  list 
of  those  excluded  from  providing  care 
under  the  Act.  if  such  services  were 
rendered  in  an  emergencv  (See 
99  702.417  and  702.435(b)'). 

38.  In  9  702.406,  the  existing  paragraph 
is  designated  as  paragraph  (a)  and  a 
new  paragraph  (b)  is  added  to  rend  as 
follows: 

S  702.406    Cttanga  of  physicians,  non- 
•merg«nci«s. 

*         *         •         •         • 

(b)  The  deputy  commissioner  for  the 
appropriate  compensation  district  may 
order  a  change  of  physicians  or 


hospitals  when  such  a  change  is  found 
to  be  necessary  or  desirable  or  where 
the  fees  charged  exceed  those  prevailing 
within  the  community  for  the  same  or 
similar  services  or  exceed  the  provider's 
customary  charges. 

39.  In  9  702.407.  paragraph  (b)  is 
revised  to  read  as  follows: 

§  702.407    Supervision  of  medical  cars. 

•  •         •         *         * 

(b)  The  determination  of  the  necessity, 
character  and  sufficiency  of  any  medical 
rare  furnished  or  to  be  furnished  the 
employee,  including  whether  the  charges 
made  by  any  medical  care  provider 
e.\ceed  those  permitted  under  the  Act; 

•  •        •        •        • 

40.  In  9  702.410  paragraphs  (b)  and  (c) 
ire  revised  to  read  as  follows: 

§  702.4 10    Duties  Of  smployses  with 
respect  to  special  examinations. 

•  •         •        •        • 

(b)  Where  an  employee  fails  to  submit 
to  an  examination  required  by 

§§  702.408  and  702.409,  the  deputy 
commissioner  or  administrative  law 
judge  may  order  that  no  compensation 
otherwise  payable  shall  be  paid  for  any 
period  during  which  the  employee 
refuses  to  submit  to  such  examination 
unless  circumstances  justified  the 
refusal. 

(c)  Where  an  employee  unreasonably 
refuses  to  submit  to  medical  or  surgical 
treatment,  or  to  an  examination  by  a 
physician  selected  by  the  employer,  the 
deputy  commissioner  may  by  order 
suspend  the  payment  of  further 
compensation  during  such  time  as  the 
refusal  continues.  Except  that  refusal  to 
submit  to  medical  treatment  because  of 
a'Jherence  to  the  tenets  of  a  recognized 
church  or  religious  denomination  as 
described  in  9  702.401(b)  shall  not  cause 
the  suspension  of  compensation. 

41.  Section  702.413  is  revised  to  read 
as  follows: 

§  702.413    Fsss  for  ntsdical  services; 
prsvaiiing  community  charges. 

All  fees  charged  by  medical  care 
providers  for  persons  covered  by  this 
Act  shall  be  limited  to  such  charges  for 
the  same  or  similar  care  (including 
Siipplies)  as  prevails  in  the  community 
in  which  the  medical  care  provider  is 
located  and  shall  not  exceed  the 
customary  charges  of  the  medical  care 
provider  for  the  same  or  similar 
services.  The  opinion  of  an  agency 
medical  director  that  a  charge  by  a 
medical  care  provider  disputed  under 
the  provisions  of  9  702.414  exceeds  the 
charge  which  prevails  in  the  community 
in  which  said  medical  care  provider  is 
located  shall  constitute  sufficient 
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evidence  to  warrant  further  proceedings 
pursuant  to  S  702.414  and  to  permit  the 
Director  to  direct  the  claimant  to  select 
another  medical  provider  for  care  to  the 
claimant. 

42.  Section  702.414  is  revised  to  read 
as  follows: 

S  702.414    Fees  for  medical  eervices; 
unresolved  disputes  on  prevailing  charges. 

(a)  The  Director  may.  upon  written 
complaint  of  an  interested  party,  or 
upon  the  Director's  own  initiative, 
investigate  any  medical  care  provider  or 
any  fee  for  medical  treatment,  services, 
or  supplies  that  appears  to  exceed 
prevailing,  community  charges  for 
similar  treatment,  services  or  supplies  or 
the  provider's  customary  charges.  Such 
investigation  shall  initially  be  conducted 
informally  through  contact  of  the 
medical  care  provider  by  the  district 
medical  director.  If  this  informal 
investigation  is  unsuccessful  further 
proceedings  shall  be  undertaken.  These 
proceedings  shall  include,  but  not  be 
limited  to:  An  informal  conference 
involving  all  interested  parties;  agency 
interrogatories  to  the  pertinent  medical 
care  provider  and  issuance  of 
subpoenas  duces  tecum  for  documents  - 
having  a  bearing  on  the  dispute. 

(b)  The  failure  of  any  medical  care 
provider  to  present  any  evidence 
required  by  the-Director  pursuant  to  this 
section  without  good  cause  shall  not 
prevent  the  Director  from  making 
Hndings  of  fact. 

(c)  After  any  proceeding  under  this 
section  the  Director  shall  make  specific 
findings  of  fact  and  provide  notice  of 
these  findings  to  the  affected  parties. 

(d)  The  Director  may  suspend  any 
such  proceedings  if  after  receipt  of  the 
written  complaint  the  afTected  parties 
agree  to  withdraw  the  controversy  from 
agency  consideration  on  the  basis  that 
such  controversy  has  been  resolved  by 
the  affected  parties.  Such  suspension, 
however,  shall  be  at  the  discretion  of  the 
Director. 

43.  Section  702.415  is  revised  to  read 
as  follows: 


tidal 


§  702.4 1 5    Fees  for  mcdidal  services; 
unresolved  disputes  on  charges; 
procedure. 

After  issuance  of  specific  findings  of 
fact  and  proposed  action  by  the  Director 
as  provided  in  S  702.414  any  affected 
provider  has  the  right  to  seek  a  hearing 
pursuant  to  section  556  of  Title  5.  United 
States  Code.  Upon  written  request  for 
such  a  hearing,  the  matter  shall  be 
referred  by  the  Deputy  Commissioner  to 
the  OAL)  for  formal  hearing  in 
accordance  with  the  procedures  in 
subpart  C  of  this  part.  If  no  such  request 


for  a  hearing  is  filed  with  the  deputy 
commissioner  within  thirty  (30)  days  the 
findings  issued  pursuant  to  S  702.414 
shall  be  final. 

44.  Section  702.417  is  revised  to  read 
as  follows: 

§  702.4 1 7    Fees  for  medical  services; 
disputes;  effect  of  adverse  decision. 

If  the  final  decision  and  order  upholds 
the  finding  of  the  Director  that  the  fee  or 
charge  in  dispute  was  not  in  accordance 
with  prevailing  community  charges  or 
the  provider's  customary  charges,  the 
person  claiming  such  fee  or  cost  charge 
shall  be  given  thirty  (30)  days  after  filing 
of  such  decision  and  order  to  make  the 
necessary  adjustment.  If  such  person 
still  refuses  to  make  the  required 
readjustment,  such  person  shall  not  be 
authorized  to  conduct  any  further 
treatments  or  examinations  (if  a 
physician)  or  to  provide  any  other 
services  or  supplies  (if  by  other  than  a 
physician).  Any  fee  or  cost  charge 
subsequently  incurred  for  services 
performed  or  supplies  furnished  shall 
not  be  8  reimbursable  medical  expense 
under  this  subpart.  This  prohibition 
shall  apply  notwithstanding  the  fact  that 
the  services  performed  or  supplies 
furnished  were  in  all  other  respects 
necessary  and  appropriate  within  the 
provision  of  these  regulations.  However, 
the  Director  may  direct  reimbursement 
of  medical  claims  for  services  rendered 
if  such  services  were  rendered  in  an 
emergency  (see  i  702.435(b)).  At  the 
termination  of  the  proceedings  provided 
for  in  this  section  the  deputy 
commissioner  shall  determine  whether 
further  proceedings  under  §  702.432 
should  be  initiated. 

45.  In  S  702.418  the  existing  paragraph 
is  designated  as  paragraph  (a)  and  a 
new  paragraph  (b)  and  0MB  control 
number  are  added  to  read  as  follows: 

§  702.418    Procedure  for  requesting 
medical  care;  employee's  duty  to  notify 
employer. 

***** 

(b)  In  the  case  of  an  occupational 
-disease  which  does  not  immediately 
result  in  a  disability  or  death,  such 
notice  shall  be  given  within  one  year 
after  the  employee  becomes  aware,  or  in 
the  exercise  of  reasonable  diligence  or 
by  reason  of  medical  advice  should 
have  been  aware,  of  the  relationship 
between  the  employment,  the  disease, 
and  the  death  or  disability.  Notice  shall 
be  given:  (1)  To  the  deputy 
commissioner  in  the  compensation 
district  in  which  the  injury  or  death 
occurred,  and  (2)  to  the  employer. 

(Approved  by  the  Office  of  Managemfint  and 
Budget  under  control  number  1215-0160.) 


46.  Section  702.419  is  revised  to  read 
as  follows: 

§  702.419    Action  by  employer  upon 
acquiring  knowledge  or  being  given  notice 
of  injury. 

Whenever  an  employer  acquires 
knowledge  of  an  employee's  injury, 
through  receipt  of  a  written  notice  or 
otherwise,  said  employer  shall  forthwith 
authorize,  in  writing,  appropriate 
medical  care.  If  a  form  is  prescribed  for 
this  purpose  it  shall  be  used  whenever 
practicable.  Authorization  shall  also  be 
given  in  cases  where  an  employee's 
initial  choice  was  not  of  a  specialist 
whose  services  are  necessary  for  and 
appropriate  to  the  proper  care  and 
treatment  of  the  compensable  injury  or 
disease.  In  all  other  cases,  consent  may 
be  given  upon  a  showing  of  good  cause 
for  change. 

47.  Section  702.421  is  revised  to  read 
as  follows: 

§  702.42 1    Effect  of  failure  to  obtain  initial 
authorization. 

An  employee  shall  not  be  entitled  to 
recover  for  medical  services  and 
supplies  unless: 

(a)  the  employer  shall  have  refused  or 
neglected  a  request  to  furnish  such 
services  and  the  employee  has  complied 
with  sections  7  (b)  and  (c)  of  the  Act,  33 
U.S.C.  907  (b)  and  (c)  and  these 
regulations;  or 

(b)  the  nature  of  the  injury  required 
such  treatment  and  services  and  the 
employer  or  his  superintendent  or 
foreman  having  knowledge  of  such 
injury  shall  have  neglected  to  provide  or 
authorize  same. 

48.  Section  702.422  is  revised  to  read 
as  follows: 

S  702.422    Effect  of  failure  to  report  on 
medical  care  after  Initial  authorization. 

(a)  Notwithstanding  that  medical  care 
is  properly  obtained  in  accordance  with 
these  regulations,  a  finding  by  the 
Director  that  a  medical  care  provider 
has  failed  to  comply  with  the  reporting 
requirements  of  the  Act  shall  operate  as 
a  mandatory  revocation  of  authorization 
of  such  medical  care  provider.  The  effect 
of  a  final  finding  to  this  effect  operates 
to  release  the  employer/carrier  from 
liability  of  the  expenses  of  such  care.  In 
addition  to  this,  when  such  a  finding  is 
made  by  the  Director,  the  claimant 
receiving  treatment  will  be  directed  by 
the  deputy  commissioner  to  seek 
authorization  for  medical  care  from 
another  source. 

(b)  For  good  cause  shown,  the 
Director  may  excuse  the  failure  to 
comply  with  the  reporting  requirements 
of  the  Act  and  further,  may  make  an 


404 Federal  Register  /  Vol.  50.  No.  2  /  Thursday.  January  3.  1985  /  Rules  and  Regulations 


award  for  the  reasonable  value  of  such 
medical  care. 

49.  In  Part  702.  new  SS  702.431— 
702.436  are  added  to  Subpart  D  to  read 
as  follows: 

Debarment  of  Physicians  and  Other 
Providers  of  Medical  Services  and 
Suppliers  and  Clainu  Representatives 

(702.431    Groumto  for  debarment 

A  physician  or  health  care  provider 
shall  be  debarred  if  it  is  found,  after 
appropriate  investigation  as  described 
in  S  702.414  and  proceedings  under 
SS  702.432  and  702.433.  that  such 
physician  or  health  care  provider  has: 

(a)  Knowingly  and  willfully  made,  or 
caused  to  be  made,  any  false  statement 
or  misrepresentation  of  a  material  fact 
for  use  in  a  claim  for  compensation  or 
claim  for  reimbursement  of  medical 
expenses  under  this  Act: 

(b)  Knowingly  and  willfully  submitted, 
or  caused  to  be  submitted,  a  bill  or 
request  for  payment  under  this  Act 
containing  a  charge  which  the  Director 
finds  to  be  substantially  in  excess  of  the 
charge  for  the  service,  appliance,  or 
supply  prevailing  within  the  community 
or  in  excess  of  the  provider's  customary' 
charges,  unless  the  Director  Tinds  there 
is  good  cause  for  the  bill  or  request 
containing  the  charge; 

(c)  Knowingly  and  willfully  furnished 
a  service,  appliance,  or  supply  which  is 
determined  by  the  Director  to  be 
substantially  in  excess  of  the  need  of  the 
recipient  thereof  or  to  be  of  a  quality 
which  substantially  fails  to  meet 
professionally  recognized  standards: 

(d)  Been  convicted  under  any  criminal 
statute,  without  regard  to  pending 
appeal  thereof,  for  fraudulent  activities 
in  connection  with  federal  or  state 
program  for  which  payments  are  made 
to  physicians  or  providers  of  similar 
services,  appliances,  or  supplies:  or  has 
otherwise  been  excluded  from 
participation  in  such  program. 

(e)  The  fact  that  a  physician  or  health 
care  provider  has  been  convicted  of  a 
crime  previously  described  in  (d).  or 
excluded  or  suspended,  or  has  resigned 
in  lieu  of  exclusion  or  suspension,  from 
participation  in  any  program  as 
described  in  (d),  shall  be  a  prima  facie 
fmding  of  fact  for  purposes  of  section 
7(j)(2)  of  the  Act.  33  U.S.C.  907(j){2). 


UMI 


S  702.432 

(a)  Pertaining  to  health  care 
providers.  Upon  receipt  of  information 
indicating  that  a  physician  or  health 
care  provider  has  engaged  in  activities 
enumerated  in  subparagraphs  (a) 
through  (c)  of  §  702.431.  the  Director, 
through  the  Director's  designees,  may 
evaluate  the  information  (as  described 


in  S  702.414)  to  ascertain  whether 
proceedings  should  be  initiated  against 
the  physician  or  health  care  provider  to 
remove  authorization  to  render  medical 
care  or  service  under  the  Longshore  and 
Marbor  Workers'  Compensation  Act. 

(b)  Pertaining  to  health  care  providers 
and  claims  representatives.  If  after 
appropriate  investigation  the  Director 
determines  that  proceedings  should  be 
initiated,  written  notice  thereof  sent 
certified  mail,  return  receipt  requested, 
shall  be  provided  to  the  physician, 
health  care  provider  or  claims 
representative  containing  the  following: 

(1)  A  concise  statement  of  the  grounds 
upon  which  debarment  will  be  based: 

(2)  A  summary  of  the  information 
upon  which  the  director  has  relied  in 
reaching  an  initial  decision  that 
debarment  proceedings  should  be 
initiated: 

(3)  An  invitation  to  the  physician, 
health  care  provider  or  claims 
representative  to:  (i)  Resign  voluntarily 
from  participation  in  the  program 
without  admitting  or  denying  the 
allegations  presented  in  the  written 
notice:  or  (ii)  request  a  decision  on 
debarment  to  be  based  upon  the  existing 
agency  record  and  any  other 
information  the  physician,  health  care 
provider  or  claims  representative  may 
wish  to  provide; 

(4)  A  notice  of  the  physician's,  health 
care  provider's  or  claims 
representative's  right,  in  the  event  of  an 
adverse  ruling  by  the  Director,  to 
request  a  formal  hearing  before  an 
administrative  law  judge; 

(5)  A  notice  that  should  the  physician, 
health  care  provider  or  claims 
representative  fail  to  provide  written 
answer  to  the  written  notice  described 
in  this  section  within  thirty  (30)  days  of 
receipt,  the  Director  may  deem  the 
allegations  made  therein  to  be  true  and 
may  order  exclusion  of  the  physician, 
health  care  provider  or  claims 
representative  without  conducting  any 
further  proceedings:  and 

(6)  The  name  and  address  of  the 
deputy  commissioner  who  shall  be 
responsible  for  receiving  the  answer 
from  the  physician,  health  care  provider 
or  claims  representative. 

(c)  Should  the  physician,  health  care 
provider  or  claims  representative  fail  to 
file  a  written  answer  to  the  notice 
described  in  this  section  within  thirty 
(30)  days  of  receipt  thereof,  the  Director 
may  deem  the  allegations  made  therein 
to  be  true  and  may  order  debarment  of 
the  physician,  health  care  provider  or 
claims  representative. 

(d)  The  physician,  health  care 
provider  or  claims  representative  may 
inspect  or  request  copies  of  information 


in  the  agency  records  at  any  time  prior 
to  the  Director's  decision. 

(e)  The  Director  shall  issue  a  decision 
in  writing,  and  shall  send  a  copy  of  the 
decision  to  the  physician,  health  care 
provider  or  claims  representative  by 
certified  mail,  return  receipt  requested. 
The  decision  shall  advise  the  physician, 
health  care  provider  or  claims 
representative  of  the  right  to  request, 
within  thirty  (30)  days  of  the  date  of  an 
adverse  decision,  a  formal  hearing 
before  an  administrative  law  judge 
under  the  procedures  set  forth  herein. 
The  filing  of  such  a  request  for  hearing 
within  the  time  specified  shall  operate 
to  stay  the  effectiveness  of  the  decision 
to  debar. 

§  702.433    Requests  for  hearing. 

(a)  A  request  for  hearing  shall  be  sent 
to  the  deputy  commissioner  and  contain 
a  concise  notice  of  the  issues  on  which 
the  physician,  health  care  provider  or 
claims  representative  desires  to  give 
evidence  at  the  hearing  with 
identification  of  witnesses  and 
documents  to  be  submitted  at  the 
hearing. 

(b)  If  a  request  for  hearing  is  timely 
received  by  the  deputy  commissioner, 
the  matter  shall  be  referred  to  the  Chief 
Administrative  Law  Judge  who  shall 
assign  it  for  hearing  with  the  assigned 
administrative  law  judge  issuing  a 
notice  of  hearing  for  the  conduct  of  the 
hearing.  A  copy  of  the  hearing  notice 
shall  be  served  on  the  physician,  health 
care  provider  or  claims  representative 
by  certified  mail,  return  receipt 
requested. 

(c)  If  a  request  for  hearing  contains 
identification  of  witnesses  or  documents 
not  previously  considered  by  the 
Director,  the  Director  may  make 
application  to  the  assigned 
administrative  law  judge  for  an  offer  of 
proof  from  the  physician,  health  care 
provider  or  claims  representative  for  the 
purpose  of  discover^'  prior  to  hearing.  If 
the  offer  of  proof  indicates  injection  of 
new  issues  or  new  material  evidence  not 
previously  considered  by  the  Director, 
the  Director  may  request  a  remand  order 
for  purposes  of  reconsideration  of  the 
decision  made  pursuant  to  §  702.432  of 
these  regulations. 

(d)  The  parties  may  make  application 
for  the  issuance  of  subpoenas  upon  a 
showing  of  good  cause  therefore  to  the 
administrative  law  judge. 

(e)  The  administrative  law  judge  shall 
issue  a  recommended  decision  after  the 
termination  of  the  hearing.  The 
recommended  decision  shall  contain 
appropriate  findings,  conclusions  and  a 
recommended  order  and  be  forwarded, 
together  with  the  record  of  the  hearing. 
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lo  the  Deputy  Under  Secretary  of  Labor 
for  a  final  decision.  The  recommRnded 
decision  shall  be  served  upon  all  parties 
lo  the  proceeding. 

(f)  Based  upon  a  review  of  the  record 
and  the  recommended  decision  of  the 
administrative  law  judge,  the  Deputy 
Under  Secretary  of  Labor  shall  issue  a 
final  decision. 


§702.434    Judiciai  review. 

(a)  Any  physician,  health  care 
provider  or  claims  representative,  after 
any  final  decision  of  the  Deputy  Under 
Secretary  made  after  a  hearing  to  which 
such  person  was  a  partj'.  irrespective  of 
the  amount  of  controversy,  may  obtain  a 
review  of  such  decision  by  a  civil  action 
commenced  within  sixty  (60)  days  after 
the  mailing  to  him  or  her  of  notice  of 
such  decision,  but  the  pendency  of  such 
review  shall  not  operate  as  a  stay  upon 
the  effect  of  such  decision.  Such  action 
shall  be  brought  in  the  Court  of  Appeals 
of  the  United  States  for  the  judicial 
circuit  in  which  the  plaintiff  resides  or 
has  his  or  her  principal  place  of 
business,  or  the  Court  of  Appeals  for  the 
District  of  Columbia  pursuant  to  section 
7(j)(4)  of  the  Act.  33  U.S.C.  907(j)(4). 

(b)  As  part  of  the  Deputy  Under 
Secretary's  answer,  he  or  she  shall  file  a 
certified  copy  of  the  transcript  of  the 
record  of  the  hearing,  including  all 
evidence  submitted  in  connection 
therewith. 

(c)  The  findings  of  fact  of  the  Deputy 
Under  Secretary,  if  bawd  on  substantial 
evidence  in  the  record  as  a  uhole.  shall 
be  conclusive. 


lof deiar 


§  702.435    Effects  of  determent 

(a)  The  Director  shall  give  notice  of 
the  debarment  of  a  physician,  hospital, 
or  provider  of  medical  support  services 
or  supplies  to: 

(1)  All  OWCP  district  offices; 

(2)  The  Health  Care  Financing 
Administration; 

(3)  The  State  or  Local  authority 
responsible  for  licensing  or  certifying 
the  debarred  party; 

(4)  The  employers  and  authorized 
insurers  under  the  Act  by  means  of  an 
annual  bulletin  sent  to  them  by  the 
Director  and 

(5)  The  general  public  by  posting  in 
the  district  office  in  the  jurisdiction 
where  the  debarred  party  maintains  a 
place  of  business. 

If  a  claims  representative  is  debarred, 
the  Director  shall  give  notice  to  those 
groups  listed  in  paragraphs  (a)  (1).  [:i], 
(4).  and  (5)  of  this  section. 

(b)  Notwithstanding  any  debarment 
under  this  subpart,  the  Director  shall  not 
refuse  a  claimant  reimbursement  for  any 
otherwise  reimbursable  medical 
expense  if  the  treatment,  service  or 


supply  was  rendered  by  debarred 
provider  in  an  emergency  situation. 
However,  such  claimant  will  be  directed 
by  the  Director  to  select  a  duly  qualified 
provider  upon  the  earliest  opportunity. 

§702.436    Reinstatement 

(ay  If  a  physician  or  health  care 
provider  has  been  debarred  or  pursuant 
to  S  702.431(d)  or  if  a  claims 
representative  has  been  debarred 
pursuant  to  §  702.131(c)  (1)  or  (3)  the 
person  debarred  will  be  automatically 
reinstated  upon  notice  to  the  Director 
that  the  conviction  or  exclusion  has 
been  reversed  or  withdrawn.  However, 
such  reinstatement  will  not  preclude  the 
Director  from  instituting  debarment 
proceedings  based  upon  the  subject 
matter  involved. 

(b)  A  physician,  health  care  provider 
or  claims  representative  otherwise 
debarred  by  the  Director  may  apply  for 
reinstatement  to  participate  in  the 
program  by  application  to  the  Director 
after  three  years  from  the  date  of  entry 
of  the  order  of  exclusion.  Such 
application  for  reinstatement  shall  be 
addressed  to  the  Associate  Director  for 
the  Longshore  program,  and  shall 
contain  a  statement  of  the  basis  of  the 
application  along  with  any  supporting 
documentation. 

(c)  The  Director  may  further 
investigate  the  merits  of  the 
reinstatement  application  by  requiring 
special  reporting  procedures  from  the 
applicant  for  a  probationary  period  not 
to  exceed  six  months  to  be  monitored  by 
the  district  office  where  the  provider 
maintains  a  place  of  business. 

(d)  At  the  end  of  aforesaid 
probationary  period,  the  Director  may 
order  full  reinstatement  of  the  physician, 
health  care  provider  or  claims 
representative  if  such  reinstatement  is 
clearly  consistent  with  the  program  goal 
to  protect  itself  against  fraud  and  abuse 
and,  further,  if  the  physician,  health  care 
provider  or  claims  representative  has 
given  reasonable  assurances  that  the 
basis  for  the  debarment  will  not  be 
repeated. 

50.  By  adding  in  Subpart  D  of  Part  702 
a  new  §  702.441  to  read  as  follows: 

§  702.441    Claims  for  loss  of  hearing. 

(a)  Claims  for  hearing  loss  pending  on 
or  filed  after  September  28, 1984  (the 
date  of  enactment  of  Pub.  L.  98-426) 
shall  be  adjudicated  with  respect  to  the 
determination  of  the  degree  of  hearing 
impairment  in  accordance  with  these 
regulations. 

(b)  An  audiogram  shall  be 
presumptive  evidence  of  the  amount  of 
hearing  loss  on  the  date  administered  if 
the  following  requirements  are  met: 


(1)  The  audiogram  was  administered 
by  a  licensed  or  certified  audiologist,  by 
a  physician  certified  by  the  American 
Board  of  Otolaryngology,  or  by  a 
technician,  under  an  audiologist's  or 
physician's  supervision,  certified  by  the 
Council  of  Accreditation  on 
Occupational  Hearing  Conservation,  or 
by  any  other  person  considered 
qualified  by  a  hearing  conservation 
program  authorized  purstiant  to  29  CFR 
1910.95(g)(3)  promulgated  under  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  667).  Thus,  either  a 
professional  or  trained  technician  may 
conduct  audiometric  testing.  However, 
to  be  acceptable  under  this  subsection,  a 
licensed  or  certified  audiologist  or 
otolaryngologist,  as  defined,  must 
ultimately  interpret  and  certify  the 
results  of  the  audiogram.  The 
accompanying  report  must  set  forth  the 
testing  standards  used  and  describe  the 
method  of  evaluating  the  hearing  loss  as 
well  as  providing  an  evaluation  of  the 
reliability  of  the  test  results. 

(2)  The  employee  was  provided  the 
audiogram  and  a  report  thereon  at  the 
time  it  was  administered  or  within  thirty 
(30)  days  thereafter. 

(3)  No  one  produces  a  contrary 
iiudiogram  of  equal  probative  value 
(meaning  one  performed  using  the 
standards  described  herein)  made  at  the 
same  time.  "Same  time"  means  within 
thirty  (30)  days  thereof  where  noise 
exposure  continues  or  within  six  (6) 
months  where  exposure  to  excessive 
noise  levels  does  not  continue. 
Audiometric  tests  performed  prior  to  the 
enactment  of  Pub.  L  98-426  will  be 
considered  presumptively  valid  if  the 
employer  complied  with  the  procedures 
in  this  section  for  administering 
audiograms.  > 

(c)  In  determining  the  amount  of  pre- 
employment  hearing  loss,  an  audiogram 
must  be  submitted  which  was  performed 
prior  to  employment  or  within  thirty  (30) 
days  of  the  date  of  the  first  employment- 
related  noise  exposure.  Audiograms 
performed  after  December  27, 1984  must 
comply  with  the  standards  described  in 
paragraph  (d),  of  this  section. 

(d)  In  determining  the  loss  of  h.<^aring 
under  the  Act,  the  evaluators  shall  use 
the  criteria  for  measuring  and 
calculating  hearing  impairment  as 
published  and  modified  from  time-to- 
time  by  the  American  Medical 
Association  in  the  Guides  to  the 
Evaluation  of  Permanent  Impairment, 
using  the  most  currently  revised  edition 
of  this  publication.  In  addition,  the 
audiometer  used  for  testing  the 
individual's  threshold  of  hearing  must 
be  calibrated  according  to  current 
American  National  Standard 
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SpeciHcations  for  Audiometers. 
Audiometer  testing  procedures  required 
by  hearing  conservation  programs 
pursuant  to  the  Occupational  Safety  and 
Health  Act  of  1970  should  be  followed 
(as  described  at  29  CFR.  Section  1910.95 
and  appendices). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  121S-0160.) 

51.  In  Part  702.  a  new  Subpart  F 
(S  702.601  through  702.604)  is  added  to 
read  as  follows: 

Subpart  F— Occupational  Diaaasa  Which 
Doaa  Not  hnmadiataty  RasuN  in  Daath  or 
Dteability 

S  702.601    Daflnitions. 

(a)  Time  of  injury.  For  purposes  of  this 
subpart  and  with  respect  to  an 
occupational  disease  which  does  not 
immediately  result  in  death  or  disability, 
the  time  of  injur>'  shall  be  deemed  to  be 
the  date  on  which  the  employee  or 
claimant  becomes  aware,  or  in  the 
exercise  of  reasonable  diligence  or  by 
reason  of  medical  advice  should  have 
been  aware,  of  the  relationship  between 
the  employment,  the  disease,  and  the 
death  or  disability. 

(b)  Disability.  With  regard  to  an 
occupational  disease  for  which  the  time 
of  injury,  as  dePmed  in  §  702.601(a). 
occurs  after  the  employee  was  retired, 
disability  shall  mean  permanent 
impairment  as  determined  according  to 
the  Guides  to  the  Evaluation  of 
Permanent  Impairment  which  is 
prepared  and  modified  from  time-to-time 
by  the  American  Medical  Association, 
using  the  most  currently  revised  edition 
of  this  publication.  If  this  guide  does  not 
evaluate  the  impairment,  other 
professionally  recognized  standards 
may  be  utilized.  The  disability  described 
in  this  paragraph  shall  be  limited  to 
permanent  partial  disability.  For  that 
reason  they  are  not  subject  to 
adjustments  under  section  10(f)  of  the 
Act.  33  U.S.C.  910(f) 

(c)  Retirement.  For  purposes  of  this 
subpart,  retirement  shall  mean  not  being 
employed  and  having  no  earnings  with 
no  reasonable  expectation  of  returning 
to  the  workforce. 

§702.602    Notica  and  claima. 

(a)  Time  forgiving  notice  of  injury  or 
death.  Refer  to  S  702.207. 

(b)  Time  for  filing  of  claims.  Refer  to 
S  702.212. 

§702.603    Datarmining  tha  payrata  f or 
compansating  occupational  diaaaaa  claims 
tatiich  bacoma  manitast  aftar  ratiramant 

(a)  If  the  time  of  injury  occurs  within 
the  first  year  after  the  employee  has 
retired,  the  payrate  for  compensation 
purposes  shall  be  one  fifty-second  part 
of  the  employee's  average  annual 


earnings  during  the  fifty-two  week 
period  preceding  retirement. 

(b)  If  the  time  of  injury  occurs  more 
than  one  year  after  the  employee  has 
retired  the  payrate  for  compensation 
purposes  shall  be  the  national  average 
weekly  wage,  determined  according  to 
section  6(b)(3)  of  the  Act.  33  U.S.C 
906(b)(3).  at  the  time  of  injury. 

§  702.604    Datarmining  tt>a  amount  of 
companaatton  for  occupational  diaaaaa 
claima  wtiidi  bacoma  ntanifaat  aftar 
ratiramanL 

(a)  If  the  claim  is  for  disability 
benefits  and  the  time  of  injury  occurs 
after  the  employee  has  retired, 
compensation  shall  be  66%  percent  of 
the  payrate.  as  determined  under 

§  702.603,  times  the  disability,  as 
determined  according  to  §  702.601(b). 

(b)  If  the  claim  is  for  death  benefits 
and  the  time  of  injury  occurs  after  the 
decedent  has  retired,  compensation 
shall  be  the  percent  specified  in  section 
9  of  the  Act.  33  U.S.C.  909.  times  the 
payrate  determined  according  to 

$  702.603.  Total  weekly  death  benefits 
shall  not  exceed  one  fifty-second  part  of 
the  decedent's  average  annual  earnings 
during  the  fifty-two  week  period 
preceding  retirement. 

PART  703— INSURANCE 
REGULATIONS 

52.  In  Part  703.  a  new  §  703.003  is 
bdded  to  read  as  follows: 

§  703.003    Failura  to  sacura  covaraga; 
penaltia*. 

(a)  Each  employer  is  required  to 
secure  coverage  under  this  Act  either 
through  an  authorized  insurance  carrier 
or  by  becoming  an  authoried  self- 
insurer.  An  employer  who  fails  to  secure 
coverage  by  either  manner  described  in 
Section  32(a).  (1)  or  (2)  of  the  Act.  33 
U.S.C.  932(a).  is  subject,  upon  conviction, 
to  a  fine  of  not  more  than  $10,000.  or  by 
i.Tiprisonment  for  not  more  than  one 
year,  or  both. 

(1)  Where  the  employer  is  a 
corporation:  the  president,  secretary  and 
treasurer  each  will  also  be  subject  to 
this  fine  and/or  imprisonment,  in 
addition  to  the  fine  against  the 
corporation  and  edch  is  personally 
liable,  jointly  with  the  corporation,  for 
all  compensation  or  other  benefits 
payable  under  the  Act  during  the  time 
failure  to  secure  coverage  continues. 

(b)  Any  employer  who  willingly  and 
knowingly  transfers,  sells,  encumbers, 
assigns  or  in  any  manner  disposes  of. 
conceals,  secretes,  or  destroys  any 
property  belonging  to  the  employer  after 
an  employee  sustains  an  injury  covered 
by  this  Act.  with  the  intention  to  avoid 
payment  to  that  employee  or  his/her 


dependents  of  compensation  under  this 
Act  shall  be  guilty  of  a  misdemeanor 
and  punished  upon  conviction  by  a  fine 
of  not  more  than  $10,000  and/or 
imprisonment  for  one  year.  j 

(1)  Where  the  employer  is  a 
corporation:  the  president,  secretary  and 
treasurer  are  also  each  liable  to 
imprisonment  and.  along  with  the 
corporation,  jointly  liable  for  the  fine. 

§703.102    [Amandad] 

53.  In  S  703.102  the  zip  code  20211  is 
changed  to  20210. 

S  703.107    [Ramovad] 

54.  In  Part  703.  S  703.107  is  removed. 

55.  9  703.108  is  revised  to  read  as 
follows: 

§  703.108    Parlod  of  authority  to  wrHa 
Insuranca. 

Effective  with  the  end  of  the 
authorization  period  July  1. 1983.  through 
June  30. 1984.  annual  reauthorization  of 
authority  to  write  insurance  coverage 
under  the  Act  is  no  longer  necessary. 
Beginning  July  1. 1984,  and  thereafter, 
newly  issued  Certificates  of  Authority 
will  show  no  expiration  date. 
Certificates  of  Authority  will  remain  in 
force  for  so  long  as  the  carrier  complies 
with  the  requirements  of  the  OWCP. 

56.  S  703.118  is  revised  to  read  as 
follows: 

§  703.1 16    Agraamant  to  ba  bound  by 
report. 

Everj'  applicant  for  authority  to  write 
insurance  under  the  provisions  of  this 
Act.  shall  be  deemed  to  have  included  in 
its  application  ah  agreement  that  the 
acceptance  by  the  deputy  commissioner 
of  a  report  of  the  issuance  of  a  policy  of 
insurance,  as  provided  for  by  S  703.116. 
shall  bind  the  carrier  to  full  liability  for 
the  obligations  under  this  Act  of  the 
employer  named  in  said  report,  and 
every  certificate  of  authority  to  write 
insurance  under  this  Act  shall  be 
deemed  to  have  been  issued  by  the 
Office  upon  consideration  of  the 
carrier's  agreement  to  become  so  bound. 
It  shall  be  no  defense  to  this  agreement 
that  the  carrier  failed  or  delayed  to  issue 
the  policy  to  the  employer  covered  by 
this  report. 

§703.302    (Amandadl 

57.  S  703.302  is  amended  by  revising 
paragraph  (d)  and  adding  an  OMB 
control  number  as  follows: 

*  *  *  (d)  a  certified  financial  report 
for  each  of  the  three  years  preceding  the 
application:" 


I 
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(Approved  by  the  Office  of  Management  and 
Budget  undor  control  number  1215-0160). 

58.  §  703.304  is  revised  to  read  as 
follows: 

§  703.304    Filing  of  agreement  and 
undertalclng. 

The  applicant  for  the  privilege  of  self- 
insurance  shall  as  a  condition 
subsequent  to  receiving  authorization  to 
act  as  a  self-insurer,  execute  and  file 
with  the  Office  and  a^eemcnt  and 
undertaking  in  a  form  prescribed  and 
provided  by  the  Office  in  whch  the 
applicant  shall  agree:  (a)  To  pay  when 
due.  as  required  by  the  provisions  of 
said  Act,  all  compensation  payable  on 
account  of  injury  or  death  of  any  of  its 
employees  injured  within  the  purview  of 
said  Act;  (b)  in  such  cases  to  furnish 
medical,  surgical,  hospital,  and  other 
attendence,  treatment  and  care  as 
required  by  the  provisions  of  said  Act; 
(c)  to  deposit  with  the  Office  an 
indemnity  bond  in  the  amount  which  the 
Office  shall  fix,  or  to  deposit  negotiable 
securities  as  provided  for  by  the 
regulations  in  this  part  in  the  amount 
which  the  Office  shall  fix,  accordingly 
as  elected  in  the  application;  (d)  to 
authorize  the  Office  to  sell  such 
negotiable  securities  so  deposited  or  any 
part  thereof  and  from  the  proceeds 
thereof  to  pay  such  compensation, 
medical,  and  other  expenses  and  any 
accrued  penalties  imposed  by  law  as  it 
may  find  to  be  due  and  payable:  and  (e) 
to  obtain  and  maintain,  if  required  by 
the  Office,  excess  or  catastrophic 
insurance,  in  amounts  to  be  determined 
by  the  Office. 


59.  Section  703.305  is  revised  to  read 
as  follows; 

§  703.305    Decision  upon  application  of 
employer;  furnistiing  of  Indemnity  bond  or 
deposit  of  negotiable  securities  required. 

The  applicant  for  the  privilege  of  self- 
insurance,  as  a  condition  subsequent  to 
receiving  authorization  to  act  as  self- 
insurer,  shall  give  security  for  the 


payment  of  compensation  and  the 
discharge  of  all  other  obligations  under 
the  said  Act,  in  the  amount  fixed  by  the 
Office,  which  may  be  in  the  form  of  an 
indemnity  bond  with  sureties 
satisfactory  to  the  Office,  or  of  a  deposit 
of  negotiable  securities  as  provided  in 
the  regulations  in  this  part.  The  amount 
of  such  security  so  to  beTixed  and 
required  by  the  Office  shall  be  such  as 
the  Office  shall  deem  to  be  necessary 
and  sufficient  to  secure  the  performance 
by  the  applicant  of  all  obligations 
imposed  upon  him  as  an  employer  by 
the  Act.  In  fixing  the  amount  of  such 
security  the  Office  will  take  into  account 
the  financial  standing  of  the  employer, 
the  nature  of  the  work  in  which  he  is 
engaged,  the  hazard  of  the  work  in 
which  the  employees  are  employed,  the 
payroll  exposure,  and  the  accident 
experience  as  shown  in  the  application 
and  the  Office's  records,  and  any  other 
facts  which  the  Office  may  deem 
pertinent.  Additional  security  may  be 
required  at  any  time  in  the  discretion  of 
the  Office.  The  indemnity  bond  which  is 
required  by  these  regulations  shall  be  in 
such  form,  and  shall  contain  such 
provisions,  as  the  Office  may  prescribe: 
Provided.  That  only  surety  companies 
approved  by  the  United  States  Treasury 
Department  under  the  laws  of  the 
United  States  and  the  rules  and 
regulations  governing  bonding  • 

companies  may  act  as  sureties  on  such 
indemnity  bonds. 

60.  Section  703.306  is  revised  to  read 
as  follows: 

§^  703.306    Kinds  of  negotiable  securities 
which  may  be  deposited;  conditions  of 
deposit;  acceptance  of  deposits. 

An  applicant  for  the  privilege  of  self- 
insurance  electing  to  deposit  negotiable 
securities  to  secure  his  obligations  under 
said  Act  in  the  amount  fixed  by  the 
Office  under  the  regulations  in  this  part 
shall  deposit  any  negotiable  securities 
acceptable  as  security  for  the  deposit  of 
public  monies  of  the  United  States  under 
regulations  issued  by  the  Secretary  of 


the  Treasury.  The  approval,  valuation, 
acceptance,  and  custody  of  such 
securities  is  hereby  committed  to  the 
several  Federal  Reserve  Banks  and  the 
Treasurer  of  the  United  States  when 
authorized  under  the  regulations  in  this 
part  to  receive  deposits  of  such 
securities. 

61.  §  703.310(a)  is  revised  to  read  as 
follows: 

§  703.310    Reports  required  of  self- 
insurers;  examination  of  accounts  of  self- 
insurer. 

***** 

(a)  A  certified  financial  statement  of 
the  self-insurer's  assets  and  liabilities, 
or  a  balance  sheet. 

***** 

62.  §  703.311  is  revised  to  read  as 
follows: 

§  703.31 1    Period  of  authorization  as  self- 
insurer. 

(a)  Effective  with  the  end  of  the 
authorization  period  July  1, 1983,  through 
June  30, 1984,  annual  reauthorization  of 
the  self-insurance  privilege  is  no  longer 
necessary.  Beginning  July  1, 1984,  and 
thereafter,  newly  approved  and  renewed 
self-insurance  authorizations  will 
remain  in  effect  for  so  long  as  the  self- 
insurer  complies  with  the  requirements 
of  the  OWCP. 

(b)  A  self-insurer  who  currently  has 
on  file  an  indemnity  bond,  will  receive 
from  the  office,  on  or  about  May  10  of 
each  year,  a  bond  form  for  execution  in 
contemplation  of  the  continuance  of  the 
self-insurance  authorization,  and  the 
submission  of  such  bond  duly  executed 
in  the  amount  indicated  by  the  office 
will  be  deemed  and  treated  as  a 
condition  of  the  continuing 
authorization. 

Signed  at  Washington,  D.C.,  this  24th  day 
of  December  1984. 
Ford  B.  Ford, 
Under  Secretary  of  Labor. 
[PR  Doc.  84-33911  Filed  12-27-84:  3:44  pm] 
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OEPARTyENT  Of  JUSTICE 

Bureau  of  Prisons 

28  CFR  Pvts  540  and  550 

Control,  Custody,  Care,  Treatment, 
and  Instruction  of  Inmates 

AOCNCV.  Bureau  of  Prisons.  Justice. 
action:  Final  rules. 


:  The  Bureau  of  Prisons  is 
publishing  final  amendments  to  its  rules 
on  incoming  publications  and  on  urine 
suneillance  to  detect  and  deter  illc-giil 
drug  use.  The  rule  on  incoming 
publications  is  amended  to  state  that 
inmates  may  receive  newspapers  only 
from  the  publisher,  a  book  club,  or  a 
bookstore.  This  amendment  is  intended 
to  allow  institution  maiirnom  staff  to 
more  effectively  use  their  time,  while 
reducing  the  likelihood  of  unauthorized 
items  (contraband)  being  smuggled  into 
the  institution  in  a  newspaper.  The  rule 
on  urine  surveillance  is  amended  to 
clarify  the  existing  language  and  to 
require  that  staff  prepare  an  incident 
report  on  an  inmate  who  is  unwilling  to 
provide  a  urine  sample  within  two  hours 
of  a  request  for  it. 
CFFECnvc  DATE  February  4. 1985. 
AOOMCSS:  Office  of  General  Counsel. 
Bureau  of  Prisons.  Room  760.  320 1st 
Street  NW.  Washingtoa  D.C  20S34. 
MM  FUMTNCII  MFOMMATION  CONTACT 
Mike  Pearlman.  Office  of  General 
Counsel.  Bureau  of  Prisons,  phone  202/ 
724-3062. 

•UPPLEMENTAftY  INFORMATION:  In  this 
document,  the  Bureau  of  Prisons  is 
publishing  Hoal  amendments  to  its  rules 
on  incoming  publications  and  on  urine 
surveillance  to  detect  and  deter  illegal 
drug  use.  The  Bureau  published  an 
amendment  to  its  final  rule  on  incoming 
publications  in  the  Federal  Register  May 
14. 19M  (at  49  FR  20432).  The  Bureau 
published  amendments  to  its  final  rule 
on  urine  surveillance  to  detect  and  deter 
illegal  drug  use  in  the  Federal  Register 
August  17. 1984  (at  49  FR  32999  el  seq.). 
Interested  persons  were  invited  to 
submit  comments  on  the  proposed 
amendments.  Members  of  the  public 
may  submit  comments  concerning  the 
final  rule  amendments  by  writing  the 
previously  cited  address.  These 
comments  will  be  considered,  but  will 
receive  no  response  in  the  Federal 
Register. 

The  Bureau  of  Prisons  has  determined 
that  these  rules  are  not  major  rules  for 
the  purpose  of  EO  12291.  The  Bureau  of 
Prisons  has  determined  that  F.O  12291 
does  not  apply  to  these  rules  since  the 
rules  involve  agency  management.  After 
review  of  the  law  and  regulations,  the 


Director.  Bureau  of  Prisons,  has  certified 
that  these  rules,  for  the  purpose  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354).  do  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities. 

Incoming  Publications--Sumniaiy  of 
Changes 

Proposed  §  540.71(a)  is  modified  to 
allow  an  inmate  to  receive  newspapers 
only  from  a  publisher,  from  a  book  dub. 
or  from  a  bookstore.  Public  commenters 
raised  various  objections  to  the 
proposed  amendment.  Several 
comments  were  made  concerning 
inmate  libraries.  An  inmate  at  one 
federal  facility  stated  that  newspapers 
are  not  available  for  reading  at  the 
institution  library.  Other  comments 
stated  that  many  inmates  enjoy  reading 
newspapers  not  available  in  the 
institution  library,  and  that  library 
services  are  "uneven"  (among 
institutions)  both  in  terms  of  the 
newspapers  they  provide  and  inmate 
accessibility. 

The  Bureau  of  Prisons  policy  on 
inmate  libraries  is  covered  in  28  CI*R. 
Part  544.  Subpart  K.  That  rule  states 
library  services  shall  ordinarily  be 
available  to  all  inmates  daily,  including 
evenings  and  weekends,  and  that  the 
library  shall  offer  an  inmate  a  variety  of 
reading  materials,  including 
newspapers.  The  selection  of  which 
newspapers  to  offer  is  left  with  the 
institution.  While  it  is  not  possible  to 
have  every  newspaper  of  interest  to 
inmates  in  the  institution  Ubrary.  efforts 
are  made  to  select  ones  that  will  be  of 
greatest  interest  to  the  local  population. 
As  to  library  hours,  each  institution 
structures  its  own  hours,  based  on 
patterns  of  inmate  usage  at  that 
institution. 

One  commenter  considers  the 
proposed  amendment  arbitrary-, 
discriminator}',  and  violative  of  the  First 
Amendment.  Specifically,  the 
commenter  suggests  the  rule's  effect  is 
to  bar  First  Amendment  materials  from 
a  prison.  The  commenter  also  believes 
the  amendment  violates  equal 
protection  because  it  applies  only  to 
newspapers,  not  to  magazines  or  other 
printed  material.  Other  comments 
suggested  that  the  amendment  will 
punish  the  poorer  prisoner  who  cannot 
subscribe  to  numerous  newspapers,  and 
whose  family  cannot  afford  to  pay  for 
the  inmate's  subscription,  that  the  rule 
discriminates  between  those  inmates 
who  have  the  financial  means  to 
purchase  a  subscription  against  those 
who  do  not.  and  that  the  proposed 
amendment  would  impact  onihe 
availability  of  newspapers  for  "indigent 
and  poor  prisoners  who  depend  on  their 
families  and  friends  to  directly  send 


copies  of  home-town  newspapers  (that 
they  probably  have  previously 
purchased  and  read  .  .  .)."  Other 
comments  suggest  that  the  proposed 
amendment  is  unfair  and  impractical, 
because  inmates  can  be  transferred  from 
one  institution  to  another,  thereby 
creating  difficulty  in  receiving  the 
subscription:  that  subscriptions  may  be 
available  only  on  a  multi-month  basis: 
and  that  the  net  effect  of  the  rule  is  to 
substantially  restrict  or  eliminate 
newspapers  for  pre-sentence  prisoners, 
civil  contemnors.  short-term  prisoners, 
those  placed  in  segregation,  and  others 
who  may  be  moved  from  jail  to  jail. 

The  United  States  Supreme  Court,  in 
Bell  V.  Wolfish.  99  S.Ct.  1861  (1979). 
stated  that  there  must  be  a  "mutual 
accommodation  between  institutional 
needs  and  objectives  and  the  provisions 
of  the  Constitution  that  are  of  general 
application".  While  the  Court's  focus  in 
Wolfish  was  directed  to  hardcover 
books,  in  our  experience  the  same 
security  concerns  and  administrative 
difficulties  that  exist  for  hardcover 
publications  also  exist  where 
newspapers  are  concerned.  Such 
concerns  do  not  exist  to  the  same  degree 
for  magazines  or  soft-cover  materials, 
which  are  fewer  in  number  and  bulk, 
and  so  under  experience  to  this  point 
may  be  received  from  any  source.  An 
effective  search  of  newspapers  is  far 
more  time-consuming. 

The  "publisher-only"  rule  does  not 
prohibit  inmate  access  to  full  reporting 
of  the  news.  The  rule  as  drafted 
operates  in  a  neutral  fashion,  and  does 
not  unnecessarily  restrict  the  inmate's 
access  to  newspapers.  While  the  revised 
policy,  as  suggested  by  commenters, 
may  affect  a  particular  inmate's  ability 
to  obtain  or  read  a  specific  newspaper, 
the  Bureau's  rules  provide  alternative 
means  of  access.  For  example, 
newspaper  clippings  may  be  forwarded 
to  the  inmate  by  persons  in  the 
community  (including  family  and 
friends),  newspaper  subscriptions  can 
be  obtained,  and  a  cross-section  of 
newspapers  are  made  available  for 
reading  in  the  institution's  library.  Of 
course,  radio  and  television  news 
coverage  is  also  available.  Bureau  policy 
(S  544.101(d))  also  provides  for  library 
services  to  be  made  available  to  an 
inmate  in  special  housing  status  (e.g.. 
segregation). 

Comments  were  also  received 
challenging  the  Bureau's  position  that 
contraband  can  be  smuggled  into  the 
institution  through  "large"  newspapers, 
and  suggesting  that  the  alleged  security 
problem  is  only  a  "ruse":  that  it  is 
administrative  "slothfulness".  not 
contraband,  which  is  the  real  problem. 
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that  contraband  can  be  tmuggled  into  an 
institution  within  a  magazine  just  as 
easily.  Another  commonler  suggested 
the  intent  of  the  rule  is  administrative 
convenience,  that  the  rule  allows  staff  to 
avoid  any  inspection  or  reading 
responsibilities. 

The  Bureau's  experience,  as  indicated 
above,  is  that  newspapers  are  a  far 
bigger  problem  than  magazines,  due  to 
numbers  and  size.  A  newspaper  consists 
of  many  large  and  sepamte  pages,  each 
section  requiring  careful  review.  In 
contrast,  a  magazine  is  ordinarily 
stapled  together  and  better  lends  itself 
to  review  (for  example,  by  "shaking"  or 
thumbing  through  the  pages).  The 
proposed  amendment  is  not  based  on 
administrative  convenience  or 
"slothfulness".  Institutional  mail  room 
staff  are  hard  pressed  to  process  a  large 
amount  of  mail,  including 
correspondence,  magazines,  etc.  While 
each  item  must  be  inspected  for 
contraband,  this  must  be  done  without 
unduly  affecting  the  delivery  of  the  mail. 
Because  of  their  volume  and  bulk,  the 
search  of  newspapers  takes  a 
substantial  and  inordinate  amount  of 
.ivailable  stuff  time.  Thi$  procedure 
poses  both  security  concerns  and 
administrative  difficulties  (e.g..  impact 
on  prompt  mail  delivery)  and  can  result 
in  a  significant  drain  ona\uilable  staff 
resources.  These  problems  are  reduced, 
without  significant  effect  on  the  general 
inmate  population,  by  requiring 
newspapers  to  be  sent  from  the 
publisher,  from  a  book  club,  or  from  a 
bookstore.  Contrarj'  to  the  thrust  of  a 
comment,  newspapers  sent  in  this 
manner  will  be  inspected  and  read,  but 
should  not  require  the  same  level  of 
review  required  for  items  received  from 
private  or  unidentified  sources. 

The  Bureau  of  Prisons  does  not 
believe  it  necessary  to  adopt  a  federal 
inmate's  request  for  an  evidentiary 
hearing  at  which  he  can  testify.  As 
pertains  to  informal  ruhnnaking.  the 
Administrative  Procedure  Act  does  not 
require  oral  hearings,  nor  does  one 
appear  necessary  in  the  present 
situation. 


'pr 


Urine  Surveillance  to  Detect  and  Deter 
Illegal  Drug  Use — Summary  of  Changes 

In  §  5.50.30(a)  the  extraneous  word 
"known"  is  deleted,  with  the  intent  of 
the  section  unchanged.  In  paragraph  (b), 
the  more  descriptive  word  "justifiable" 
is  substituted  for  "justifipd".  Several 
revisions  are  made  to  paragraph  (c)  in 
an  effort  to  clarify  its  intent.  The  first 
sentence  is  clarified  by  stating  that  staff 
of  the  same  sex  as  the  inmate  tested 
shall  directly  supervise  the  giving  of  the 


urine  sample  (as  opposed  to  conducting 
the  later  test).  In  the  second  sentence  of 
paragraph  (c)  and  the  last  sentence  of 
paragraph  (b),  the  more  accurate 
"incident  report"  is  substituted  for 
"disciplinary  report".  The  final  rule 
requires  staff  to  keep  the  inmate  under 
direct  "visual"  supervision  during  the 
two-hour  period,  or  until  a  complete 
sample  is  obtained. 

During  the  review  process,  a  question 
arose  as  to  distinguishing  "unwilling" 
from  "unable".  In  response,  the  Bureau's 
final  rule  specifically  allows  an  inmate 
four  ounces  of  water  at  the  time  staff 
requests  the  sample.  This  language 
replaces  the  proposed  rule's  "may  not 
be  permitted  to  consume  excessive 
fluids  during  this  period".  This  change  in 
procedure  should  assist  an  inmate  in 
providing  a  sample.  The  final  rule  also 
states  an  inmate  is  presumed  to  be 
unwilling  if  the  inmate  fails  to  provide  a 
urine  sample  within  the  allotted  time 
period.  The  inmate  may  rebut  the 
"unwilling"  presumption  during  the 
disciplinary  process.  (Note:  Internal 
staff  instructions  state  that  while  four 
ounces  of  water  is  ordinarily  offered 
and  that  two-hours  is  the  ordinary  time 
period,  the  Captain  may  authorize 
additional  water  or  extend  the  time 
period  where  warranted  by  the  specific 
situation — for  example,  where  the 
inmate  has  a  documented  medical 
problem.) 

List  of  Subjects  in  28  CFR  Parts  540  and 
550 

Prisoners. 

Conclusion 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and    ' 
delegated  to  the  Director.  Bureau  of 
Prisons  in  28  CFR  0.96(q),  28  CFR. 
Chapter  V  is  amended  as  set  forth 
below. 

Dated;  December  27. 19B4. 
Norman  A.  Carlson, 

Diroctor.  Bureau  ofPriaons. 

SUBCHAPTER  C— INSTITUTIONAL 
MANAGEMENT 

In  Subchapter  C,  revise  Parts  540  and 
550  to  read  as  follows: 

PART  540— CONTACT  WITH  PERSONS 
IN  THE  COMMUNITY 

I.  In  Subchapter  C.  Part  540.  amend   . 
Subpart  F  to  read  as  follows: 

Subpart  F— Incoming  Publications 

A.  The  authority  citation  for  Part  .WO. 
Subpart  F  reads  as  follows: 


.\uthority:  5  U.S.C.  301: 18  U.S.C.  4001.  4042. 
4081.  4082.  500&-5024.  5039;  28  U.S.C.  50fl,  510; 

28  CFR  0  g.s-o.gg. 

B.  In  §  540.71,  revise  paragraph  (a  |  to 
read  js  follows: 

S  540.71    Procedures. 

(a)  An  inmate  may  receive  hardcover 
publications  and  newspapers  only  from 
the  publisher,  from  a  book  club,  or  from 
a  bookstore.  An  inmate  may  receive 
other  softcover  material  (for  example, 
paperback  books,  newspaper  clippings, 
or  magazines]  from  any  source.  "The 
Warden  may  have  all  incoming 
publications  inspected  for  contraband. 


PART  550— DRUG  PROGRAMS 

II.  In  Subchapter  C,  Part  550.  Subpart 
D  is  revised  to  read  as  follows: 

Subpart  D— Urine  Surveillance  to 
Detect  and  Deter  Illegal  Drug  Use 

Authority:  5  U.S.C.  301;  18  U.S.C.  4001.  4042. 
4081.  4082.  4251-4255,  5006-5024.  SO.W,  28 
U.S.C.  ."509,  510;  28  CFR  0.95-0.99. 

§  550.30    Purpose  and  scope. 

(a)  The  Warden  shall  establish 
programs  of  urine  testing  for  drug  use.  to 
monitor  specific  groups  or  individual 
inmates  who  are  considered  as  high  risk 
for  drug  use,  such  as  those  involved  in 
community  activities,  those  with  a 
history  of  drug  use,  and  those  inmates 
specifically  suspected  of  drug  use. 
Testing  shall  be  performed  with 
frequency  determined  by  the  Warden  on 
at  least  50  percent  of  those  inmates  who 
are  involved  in  nmmunity  activities.  In 
addition,  staff  sU^Il  randomly  sample 
each  institution's  inmate  population 
during  each  month  to  test  for  drug  use. 

(b)  Institution  staff  shall  determine 
whether  a  justifiable  reason  exists,  (e.g.. 
use  of  prescribed  medication)  for  any 
positive  urine  test  result.  If  the  inmate's 
urine  test  shows  a  positive  test  result  for 
the  presence  of  drugs  which  cannot  be 
justified,  staff  shall  file  an  incident 
report. 

(c)  Staff  of  the  same  sex  as  the  inmate 
tested  shall  directly  supervise  the  giving 
of  the  urine  sample.  If  an  inmate  is 
unwilling  to  provide  a  urine  sample 
within  two  hours  of  a  request  for  it.  staff 
shall  file  an  incident  report.  To  eliminate 
the  possibility  of  diluted  or  adulterated 
samples,  staff  shall  keep  the  inmate 
under  direct  visual  supervision  during 
this  two-hour  period,  or  until  a  complete 
sample  is  furnished.  To  assist  the  inmate 
in  giving  the  sample,  staff  shall  offer  the 
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inmate  four  ounces  of  water  at  the 
beginning  of  the  two-hour  time  period. 
An  inmate  is  presumed  to  be  unwilling  if 
the  inmate  fails  to  provide  a  urine 
sample  within  the  allotted  time  period. 
An  inmate  may  rebut  this  presumption 
during  the  disciplinary  process.  ~ 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  866 
IDockat  Na  S3M-0198] 

Daniai  of  Request  To  Change 
CtassHlcation  pf  ttte  ImmunogtobuHns 
A,  G,  M,  D,  and  E  Immunological  Test 
System 

AOCNCV:  Food  and  Drug  Adminislralion. 
action:  Notice:  final  rula-related. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an  order 
denying  five  requests  for  reclassification 
of  the  immunoglobulins  A.  G.  M.  D.  and 
E  immunological  test  system  from  class 
II  (performance  standards)  into  class  I 
(general  controls).  FDA  will  continue  the 
procedure  to  establish  a  performance 
standard  for  the  device. 

RM  FUHTHCR  MTOflMATION  CONTACT 

Samuel  W.  Fleisher,  Center  for  Devices 

and  Radiological  Health  (MFZ-84].  Food 

and  Drug  Administration,  5600  P'ishers 

Lane.  Rockville.  MD  20857.  301-443- 

4874. 

SUPn^MCNTARV  INFORMATION: 

History  of  the  Proceedings 

In  the  Federal  Register  of  November  9. 
1982  (47  FR  50814).  under  section  513  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  360c).  FDA 
published  a  regulation  (21  CFR  866.5510) 
classifying  the  medical  device 
immunoglobulins  A.  G.  M,  D.  and  F 
immunological  test  system  (Ig  test 
system)  into  class  II.  An  Ig  test  system  is 
a  device  that  consists  of  the  reagents 
used  to  measure  by  immunochemical 
techniques  the  immunoglobulins  A.  G. 
M.  D.  and  E  (senmi  antibodies)  in  serum. 
Measurement  of  these  immunoglobulins 
aids  in  the  diagnosis  of  abnormal 
protein  metabolism  and  the  body's  lack 
of  ability  to  resist  infectious  agents. 

Section  514(b)(1)  of  the  act  (21  U.S.C. 
360(b)(1))  and  SS  860.132(a)  and 
861.20(a)  of  FDA's  regulations  (21  CFR 
860.132(a)  and  861.20(a))  require  that  a 
proceeding  for  the  establishment  of  a 
performance  standard  for  a  device 
classified  into  class  II  be  initiated  by 
publication  in  the  Federal  Register  of  a 
notice  providing  interested  persons  an 
opportunity  to  submit  to  the  agency, 
within  15  days  of  the  date  of  publication 
of  the  notice,  a  request  for  a  change  in 
the  classification  of  the  device  based  on 
new  information  relevant  to  its 
classification.  Accordingly,  to  initiate  a 
proceeding  for  the  establishment  of  a 
performance  standard  for  the  Ig  test 
system.  FDA  published  a  notice  in  the 


Federal  Register  of  July  a  1983  (48  FR 
31391).  to  allow  interested  persons  an 
opportunity  under  section  514(b)(2)  of 
the  act  to  request,  in  accordance  with 
section  513(e)  of  the  act.  reclassificaiton 
of  the  device  from  class  II  into  class  I  or 
class  III  (premarket  approval). 

In  response  to  the  notice,  the  College 
of  American  Pathologists.  Skokie.  IL 
60077;  Kallestad  Laboratories.  Inc.. 
Chaska.  MN  55313;  Miles  Laboratories. 
Inc..  Elkhart.  IN  46515:  the  Health 
Industry  Manufacturers  Association. 
Washington.  DC  20005:  and  the 
Pharmaceutical  Manufacturers 
Association.  Washington.  DC  20005. 
submitted  to  FDA  timely  reclassification 
petitions  requesting  FDA  to  change  the 
classification  of  the  device  from  class  II 
into  class  I. 

The  Legal  Standard  Governing 
Reclassification 

Section  514(b)  of  the  act  requires  any 
reclassification  petition  submitted  in 
response  to  a  notice  issued  under 
section  514(b)  to  set  forth  new 
information  relevant  to  the  classificaiton 
of  the  device.  The  term  "new 
information"  comprehends  information 
developed  as  a  result  of  reevaluation  of 
the  data  before  the  agency  when  a 
device  was  classified,  as  well  as 
information  not  presented,  not  available, 
or  not  developed  at  that  time.  See.  e.g.. 
Hollard-Rantos  v.  United  States 
Department  of  Health.  Education,  and 
Welfare.  587  F.2d  1173. 1174.  n.l  (D.C. 
Cir.  1978):  Upjohn  v.  Finch,  422  F.2d  944 
(6th  Cir.  1970):  Bell  v.  Goddard.  366  F.2d 
177  (7th  Cir.  1966).  The  "new 
information"  on  which  any 
reclassification  of  a  device  is  based  is 
required  to  consist  of  "valid  scientific 
evidence"  as  defined  in  section  M. 3(a)(3) 
of  the  act  and  §  860.7  of  the  regulations 
governing  medical  device  classification 
procedures.  As  specified  in  S  860.7(c). 
FDA  relies  only  upon  such  evidence  to 
determine  whether  there  is  reasonable 
assurance  that  a  device  is  safe  and 
effective. 

In  addition,  the  valid  scientific 
evidence  upon  which  the  agency  relies 
for  the  purpose  of  reclassification  is 
required  by  section  520(c)  of  the  act  (21 
U.S.C.  360j(c))  to  be  publicly  available, 
i.e..  the  evidence  may  not  be  trade 
secret  or  confidential  commercial 
information  in  (1)  any  premarket 
approval  application  (PMA)  for  a  device 
or  (2)  any  other  reports  obtained  by  the 
agency  under  any  of  the  sections  of  the 
act  that  are  specified  in  section  520(c)  of 
the  act. 

The  Panel's  Recommendation 

FDA  referred  the  petitions  to  the  then 
Immunology  Device  Section  of  the 


Immunology  and  Microbiology  Devices 
Panel,  an  FDA  advisory  committee,  for 
its  consideration  and  a  recommendation 
on  the  change  in  classification  requested 
by  the  petitioners.  (On  April  14. 1984,  the 
Immunology  and  Microbiology  Devices 
Panel  was  terminated.  Concurrently. 
FDA  established  the  Immunology 
Devices  Panel  (see  49  FR  17446;  April  24. 
1984).)  During  an  open  public  meeting  on 
September  16. 1983.  the  Panel 
considered  the  petitions  and 
recommended  that  the  Ig  test  system 
remain  classified  in  class  U. 

After  reviewing  the  petitions  and  the 
Panel  recommendation.  FDA  determined 
that  none  of  the  petitions  provided 
sufficient  new.  publicly  available,  valid 
scientific  evidence  to  show  (1)  why  the 
device  should  not  remain  in  class  II  and 
(2)  that  class  I  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  Therefore, 
the  Ig  test  system  will  remain  classified 
in  class  II. 

FDA's  Conclusions 

The  following  is  a  summary  of  the 
petitions,  the  Panel's  considerations, 
and  FDA's  conclusions  with  respect  to 
the  information  and  views  on  which  the 
petitioners  relied  as  grounds  for  their 
request  that  the  agency  change  the 
classification  of  the  device. 

Labeling  Requirements 

1.  Each  of  the  five  petitioners  argues 
that  the  labeling  requirements  of 
S  809.10  of  FDA's  regulations  governing 
in  vitro  diagnostic  products  for  human 
use  (21  CFR  809.10)  are  sufficient  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  Ig  test 
system.  Under  S  809.10(b), 
manufacturers  are  required  to  identify, 
where  appropriate,  performance 
characteristics  of  the  device  (i.e.. 
accuracy,  precision,  sensitivity,  and 
specificity),  and  each  petitioner  argues 
that  this  information  is  adequate  for 
users  to  evaluate  the  test  results. 

The  Panel  briefly  addressed  the 
labehng  requirements  of  S  809.10  and 
concluded  that  they  do  not  guarantee 
uniformity  of  test  results  by  users  of 
various  manufacturers'  Ig  test  system 
products  because  labeling  alone  cannot 
ensure  such  uniformity. 

FDA  agrees  with  the  Panel  and 
disagrees  with  the  petitioners.  FDA 
notes  that  the  Panel  based  its  original 
recommendation  that  the  Ig  test  system 
be  classified  into  class  II  on  the 
variability  in  the  performance  of  the 
device  (45  FR  27334-27336;  April  22. 
1980)  and  that  the  agency  proposed  to 
classify  and  subsequently  classified  the 
device  into  class  II  (see  45  FR  27335:  47 
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FR  50814:  November  9, 1982).  for  the 
same  reason.  FDA  also  notes  that  during 
the  classification  process,  the  Panel 
pointed  out  that  the  International  Union 
of  Immunological  Societies  under  the 
World  Health  Organization  is 
developing  standards  for  the  various 
immunoglobulins  (Ref.  8). 

Scientists  have  established  through 
repetitious  testing  of  specimens  from  the 
same  individuals  that  normal 
individuals  vary  as  much  as  plus  or 
minus  11  percent  in  levels  of 
immunoglobulins  A,  G,  M,  D,  and  E.  The 
expected  or  inherent  variability  in 
laboratory  precision  for  the  Ig  test 
system  has  been  estimated  at  plus  or 
minus  6  percent  (Ref.  4).  Using  12  serum 
specimens,  3  separate  evaluations  of  the 
accuracy  and  sensitivity  of  5 
manufacturers'  Ig  test  system  products 
conducted  in  the  mid-1970'8  revealed 
variations  of  100  percent  in  the  expected 
test  results  (Refs.  5  through  7). 

Data  (Ref.  1)  submitted  by  two  of  the 
petitioners  show  that  the  problem  of 
variability  in  the  performance  of  the  Ig 
test  system  persists.  Ritchie  and  Rippey 
(Ref.  1)  reviewed  and  evaluated  the 
College  of  American  Pathologists'  (CAP) 
survey  data  for  IgA,  IgG,  and  IgM 
collected  during  a  2-year  period  from 
1979  through  1981.  and  found  that  when 
the  results  were  tabulated  by  individual 
manufacturers'  products,  there  were 
significant  differences  in  performance  of 
the  same  reagent  manufactured  by 
different  manufacturers.  For  example, 
for  high-level  specimens  of  IgA,  the 
average  all-method  coefficient  of 
variation  (measure  of  relative 
variability)  ranged  from  5.0  percent  to 
31.0  percent.  Similarly,  for  high-level 
specimens  of  IgG,  the  average  all- 
method  coefficient  of  variation  ranged 
from  5.6  percent  to  13.1  percent  and  for 
high-level  specimens  of  IgM,  the  average 
all-method  coe^cient  of  variation 
ranged  from  4.3  percent  to  43.8  percent. 
Furthermore,  for  5,879  results  tabulated 
from  the  4  major  manufacturers  of  radial 
immunodiffusion  plates  employing  the 
Fahey  technic,  precision  ranged  from  a 
coe^icient  of  variation  of  11.1  percent  to 
19.2  percent.  Ritchie  and  Rippey 
conclude  that  differences  in 
interlaboratory  performance  reported  in 
the  CAP  surveys  and  summarized  in 
their  article  highlight  the  need  for 
appropriate  and  widely  accepted 
standards  for  upgrading  quantitative 
immunoglobulin  determinations.  Ritchie 
and  Rippey  also  cite  the  1980  Centers  for 
Disease  Control  (CDC) 
Immunochcmistry  Proficiency  Testing 
Summary  Analysis  (Ref.  2),  which 
consists  of  interlaboratory  data  and 
shows  distinct  differences  in  accuracy 


and  precision  according  to  measurement 
method,  but  does  not  tabulate  results  by 
manufacturers  of  Ig  test  system 
products. 

Accurate  and  complete  labeling  for 
the  Ig  test  system  provides  useful 
information,  but  labeling  alone  does  not 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
Labeling  does  not  solve  the  problem  of 
variability  in  the  performance  of 
different  manufacturers'  Ig  test  system 
products,  assure  the  accuracy  of 
individual  test  results,  or  assure  the 
sensitivity  or  specificity  of  the  device.  A 
device  for  which  there  is  otherwise  no 
reasonable  assurance  of  safety  and 
effectiveness  is  not  made  safe  and 
effective  by  merely  warning  the  user  of 
the  fact  in  the  device's  labeling. 

Class  I  Controls  Other  Than  Labeling 

2.  Four  petitioners  argue  that  other 
general  controls,  in  addition  to  the 
labeling  requirements  discussed  in 
paragraph  1  of  this  notice,  are  sufficient 
to  provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  Ig  test 
system.  Specifically,  the  petitioners 
argue  that  establishment  inspections 
conducted  by  FDA  under  section  704  of 
the  act  (21  U.S.C.  374)  ensure  that 
quality  control  and  device  distribution 
procedures  are  followed  and  that 
manufacturers  comply  with  the  current 
good  manufacturing  practice  (CGMP) 
regulations  (21  CFR  Part  820).  Further, 
according  to  three  petitioners,  FDA's 
authority  under  section  304(g)(1)  of  the 
act  (21  U.S.C.  334(g)(1)  to  detain  devices 
and  FDA's  authority  under  section  516 
of  the  act  (21  U.S.C.  360f)  to  make 
devices  banned  devices  enable  the 
agency  to  ensure  that  dangerous  or 
ineffective  devices  are  removed  from  the 
marketplace. 

The  Panel  acknowledged  that  Ig  test 
systems  may  be  manufactured  in 
accordance  with  the  CGMP  regulations, 
but  said  that  the  general  controls  do  not 
guarantee  uniformity  of  test  results  by 
users  of  various  manufacturers'  Ig  test 
systems. 

FDA  disagrees  with  the  petitioners.  To 
reclassify  a  device  under  section  513(e) 
of  the  act.  the  act  and  the  regulations 
require  that  the  new,  publicly  available, 
valid  scientific  evidence  of  safety  and 
effectiveness  show  (1)  why  the  device 
should  not  remain  in  its  present 
classiflcation  and  (2)  that  the  proposed 
reclassification  will  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  For  a  class  II 
device  to  be  reclassified  into  class  I,  the 
act  and  the  regulations  require  such 
evidence  of  safety  and  effectiveness  to 
show  (1)  why  the  device  should  not 
remain  in  class  II  and  (2)  that  general 


controls  will  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  The  general 
controls  are  those  authorized  by  or 
under  sections  501  (adulteration),  502 
(misbranding),  510  (registration,  listing, 
and  premarket  notification),  516  (banned 
devices),  518  (notification  and  other 
remedies),  519  (records  and  reports),  and 
520  (general  provisions,  including 
current  good  manufacturing  practice 
requirements)  of  the  act  (21  U.S.C.  351, 
352,  360,  360f,  360h,  360i,  and  360j).  If  the 
general  controls  are  not  sufficient  to 
provide  reasonable  assurance  of  the 
safety  and  e^ectiveness  of  a  device,  the 
device  may  not  be  reclassified  into  class 
I  (see  section  513(a)(1)(A)  of  the  act). 

Although  FDA  recognizes  that  the 
general  controls  are  useful  in  the 
regulation  of  the  Ig  test  system,  the 
agency  has  concluded  that  these 
controls  by  themselves  do  not  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  As  discussed 
in  paragraph  1  of  this  notice,  data 
submitted  by  two  of  the  petitioners 
show  that  there  still  is  a  problem  with 
variability  in  the  performance  of 
different  manufacturers'  Ig  test  system 
products.  Compliance  with  the  CGMP 
regulations  under  section  520(f)  of  the 
act  and  Part  820  ensures  that  a  device 
conforms  to  its  specifications.  However, 
neither  the  CGMP  regulations  nor 
establishment  inspections  under  section 
704  of  the  act  provide  the  data  to  ensure 
that  the  specifications  are  adequate  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
Furthermore,  although  compliance  with 
the  CGMP  regulations  reduces  the 
problem  of  lot-to-lot  variability  for  a 
given  manufacturer,  such,  compliance 
cannot  address,  much  less  reduce,  the 
problem  of  manufacturer-to- 
manufacturer  variability. 

Administrative  detention  under 
section  304(g)(1)  of  the  act  and  §  800.55 
of  the  regulations  (21  CFR  800.55)  is  of 
little  use  in  assuring  the  continued 
safety  and  effectiveness  of  a  device. 
Section  304(g)(1)  of  the  act  merely 
provides  for  the  temporary  detention  of 
a  device,  encountered  during  inspection, 
that  an  authorized  FDA  employee  has 
reason  to  believe  is  adulterated  or 
misbranded,  until  FDA  has  had  time  to 
consider  what  further  action  it  should 
take  concerning  the  device  and  to 
initiate  judicial  enforcement  action,  if 
appropriate  (see  section  304(g)(1)  of  the 
act;  S  800.55(a)).  Similarly,  making  a 
device  a  banned  device  under  section 
516  of  the  act  and  Part  895  of  the 
regulations  (21  CFR  Part  895)  is  of 
limited  use;  FDA  may  make  a  device  a 
banned  device  only  after  the  agency  has 
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determined  that  the  device  presents 
substantial  deception  or  an 
unreasonable  and  substantial  risk  of 
illness  or  injury  (section  S16(a)  of  the 
act:  i  895.1). 

3.  Three  petitioners  argue  that  FDA's 
regulations  governing  premarket 
notification  procedures  (21  CFR  Part  807. 
Subpart  E]  ensure  that  FDA  is  advised 
of  the  proposed  introduction  of  a  new 
devise  and  permit  FDA  to  determine 
whether  such  a  device  is  substantially 
equivalent  to  a  preamendments  device 
(i.e..  a  device  in  commercial  distribution 
before  May  2a  1976.  the  enactment  date 
of  the  Medical  Device  Amendments  of 
1976  (Pub.  L  94-295))  or  to  a 
postamendments  device  (i.e..  a  device 
that  was  not  in  commercial  distribution 
before  that  date)  that  has  been 
reclassified  into  class  I  or  class  U. 

FDA's  review  of  premarket 
notification  submissions  under  section 
510(k)  of  the  act  and  Subpart  E  of  Part 
807  is  intended  to  permit  the  agency  to 
determine  the  status  of  a 
postamendments  device  under  section 
513(f)(1)  of  the  act.  which  classines  into 
class  ill  and  requires  premarket 
approval  or  reclassification  of  any 
postamendments  device  that  is  not 
"substantially  equivalent"  to  a 
preamendments  or  reclassified  device. 
In  determining  whether  a 
postamendments  device  is  substantially 
equivalent  to  a  preamendments  or 
reclassified  device.  FDA  considers 
whether  the  device  presents  risks  and 
bf  nefits  not  materially  different  from 
those  of  the  preamendments  or 
reclassified  device.  For  postamendments 
device  to  be  "substantially  equivalent." 
its  intended  use  may  not  differ  from,  and 
its  materials,  design,  and  energy  source. 
Hmong  other  things,  may  not  differ 
materially  from,  those  of  the 
preamendments  or  reclassified  device. 
See  H.R.  Kept.  No.  94-853. 94th  Cong..  2d 
Sess.  36  (1976).  In  addition,  any 
variation  between  the  postamendments 
and  the  preamendments  or  reclassified 
device  may  not  materially  affect  safety 
or  effectiveness.  See  id.  at  36-37. 
Congress  did  not  intend  or  authorize 
FDA  to  review  a  premarket  notification 
submission  for  the  purpose  of 
determining  whether  the 
postamendments  device  that  is  the 
subject  of  the  submission  is  safe  or 
effective,  nor  to  determine  whether  the 
preamendments  device  to  which 
substantial  equivalence  is  claimed  is 
safe  and  effective.  Rather,  the  premarket 
notification  submission  only  permits 
FDA  to  determine  whether  the 
postamendments  device  is  no  less  safe 
and  effective  than  the  preamendments 
device.  Thus,  a  determination  by  FDA 


that  a  postamedments  device  is 
"substantially  equivalent"  is  not  a 
determination  that  the  device  is  not 
adulterated  or  misbranded  or  that  it  is 
otherwise  safe  or  affective:  therefore, 
review  of  premarket  notification 
submissions  cannot  provide  reasonable 
assurance  of  the  safety  or  effectiveness 
of  a  device. 

For  these  reasons  and  the  reasons 
discussed  in  paragraphs  1  and  2  of  this 
notice.  FDA  concludes  that  the  general 
controls  are  not  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  Ig  test  system,  and 
that  the  petitioners  have  not  shown  that 
a  performance  standard  is  not  needed  to 
provided  such  assurance. 

Miscellaneous 

4.  Each  of  the  five  petitioners  states 
that  the  test  result  is  not  the  sole  basis 
of  a  diagnosis  and  that  the  physician's 
role  in  the  use  of  the  test  result  should 
nut  be  underestimated.  The  petitioners 
state  that  the  test  performance  is 
enhanced  and  given  meaning  by  the 
interpretive  judgement  of  the 
pathologists  and  attending  physicians 
and  that  good  medical  practice  calls  for 
repeating  a  laboratory  test  if  unexpected 
or  unsupported  results  are  obtained. 
Therefore,  the  petitioners  argue,  the 
risks  to  the  health  of  the  patient  from  the 
an  erroneous  test  result  is  reduced. 
Consequently,  according  to  the 
petitioners,  the  Panel  and  FDA  did  not 
assess  these  risks  correctly. 

The  Panel  did  not  address  this  issue. 

FDA  agrees  with  the  petitioners  that 
the  physician's  role  in  the  interpretation 
of  the  !g  test  system  test  results  should 
be  considered.  FDA  advises,  however, 
that  the  physician's  role  was  considered 
by  the  panel  and  the  agency  when  the 
device  was  proposed  for  classification 
into  class  U  in  that  the  Panel  based  its 
recommendation,  in  part,  on  its  clinical 
experience  with  the  device  (see  45  FR  at 
27335).  The  petitions  do  not  contain  any 
new  information  that  establishes  that 
either  the  panel  or  FDA  underestimated 
the  physician's  role  in  the  interpretation 
of  test  results.  In  any  event.  FDA  is 
responsible  for  ensuring  that  the  device 
that  furnishes  the  test  result  to  the 
physician  is  both  safe  and  effective. 
Nothing  in  the  petitions  establishes  that 
the  physician's  role  will  in  any  way 
compensate  for  the  variability  in  the 
performance  of  the  Ig  test  system  such 
that  the  device  can  be  considered  safe 
and  effective. 

FDA  notes,  moreover,  that  there  are 
some  diseases  (e.g..  Waldenstrom's 
macroglobulinemia.  immune  deficiency 
disease)  in  which  the  test  results  are  the 
sole  basis  of  diagnosis.  The 
consequences  of  an  erroneous  test  result 


(false-positive)  are  misdiagnosis  and 
inappropriate  therapy  which  may  lead 
to  needless  mental  anxiety,  physical 
discomfort,  and  financial  expense  for 
the  patient.  An  erroneous  test  result 
(false-negative)  may  lead  to  a  failure  to 
detect  and  treat  diseases  such  as 
Waldenstrom's  macroglobulinemia  and 
immune  deficiency  disease. 

5.  Two  petitioners  state  that  there 
have  been  few  reports  of  problems  with 
the  Ig  test  system,  even  though  various 
problem-reporting  mechanisms, 
including  FDA's  Device  Experience 
Network  (DEN),  exist. 

The  Panel  disagreed,  stating  that  one 
of  the  problems  with  the  Ig  test  system 
is  the  absence  of  a  standard  to  which 
users  can  compare  performance.  In  the 
absence  of  such  a  standard,  users  are 
unable  to  evaluate  effectiveness  and  are 
unlikely  to  complain. 

FDA  agrees  with  the  Panel.  Based  on 
Its  experience.  FDA  does  not  believe 
that  voluntarily  submitted  adverse 
experience  reports,  including  those 
reported  to  DEN.  are  an  accurate 
reflection  of  the  actual  levels  of  adverse 
experiences  with  devices.  (See  the 
preamble  to  FDA's  final  rule  on  medical 
device  reporting.  49  FR  36326  at  36328; 
September  14. 1984.) 

6.  Four  petitioners  state  that  Ig  test 
system  reference  preparations  are 
available  from  the  World  Health 
Organization  (WHO)  and  CAP.  One 
petitioner  submitted  an  article  (Ref.  9) 
that  describes  a  project  to  have  selected 
experts  cooperatively  assign  to 
reference  preparations  of  IgG,  IgA.  and 
IgM  the  best  possible  estimates  of  mass 
content.  The  petitioners  argue  that  all 
these  preparations  can  be  used 
voluntarily  by  manofacturers  to 
standardize  immunoglobulin  tests. 

The  Panel  acknowledged  the 
availability  of  these  reference  materials, 
but  pointed  out  that  Ritchie  and  Rippey 
reviewed  and  evaluated  CAP  survey 
data  for  IgA.  IgG,  and  IgM,  collected 
during  a  2-year  period  froili  1979  through 
1981  (Ref.  i).  These  authors  found  that 
when  the  data  were  tabulated  by 
individual  manufacturers'  Ig  test  system 
products,  there  were  significant 
differences  in  performance  of  the  same 
reagent  manufactured  by  different 
manufacturers  (see  paragraph  1  of  this 
notice).  Ritchie  and  Rippey  conclude 
that  differences  ii\,interlaboratory 
performance  highlight  the  need  for 
appropriate  and  widely  accepted 
standards  for  upgrading  quantitative 
immunoglobulin  determinations.  The 
authors  also  cite  the  1980  CDC 
Immunochemistry  Proficiency  Testing 
Summary  Analysis  (Ref.  2).  which 
consists  of  interlaboratory  data.  The 
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CDC  analysis  shows  distinct  di^erences 
in  accuracy  and  precision  according  to 
measurement  method,  but  does  not 
tabulate  results  by  manufacturers  of  Ig 
test  system  products.  Because  the  CAP 
survey  did  not  employ  any  universally 
accepted  standard,  accuracy  was  not 
evaluated  by  Ritchie  and  Rippey.  The 
Panel  concluded  that  the  di^erences  in 
interlaboratory  performance  reported  by 
Ritchie  and  Rippey  in  their  review  of  the 
CAP  data  highlight  the  need  for 
appropriate  and  widely  accepted 
standards  for  upgrading  quantitative 
immunoglobulin  determinations. 

FDA  agrees  with  the  Panel.  The  act 
does  not  permit  the  reclassification  (or 
classification)  of  a  device  into  class  I 
unless  the  general  controls,  by 
themselves,  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  Adherence 
to  a  voluntary  standard,  even  if  that 
standard  is  adequate,  is  not  a  legally 
defensible  basis  for  reclassifying  (or 
classifying)  a  device  into  class  1. 
Furthermore,  in  spite  of  the  availability 
of  Ig  test  system  reference  preparations, 
Ritchie  and  Rippey  in  their  review  (Ref. 
1)  of  recent  CAP  survey  test  data  show 
that  there  are  significant  differences  in 
performance  of  the  same  reagent 
manufactured  by  different 
manufacturers.  In  addition,  the  1980 
CDC  Immunochemistry  Proficiency 
Testing  Summary  Analysis  (Ref.  2), 
shows  distinct  differences  in  accuracy 
and  precision  according  to  measurement 
method.  Some  improvement  was  noted 
when  a  few  manufacturers  voluntarily 
calibrated  their  Ig  test  system  antigens 
against  the  WHO  antigen  reference 
preparation.  However,  calibration  of 
their  Ig  test  system  antigens  against  the 
WHO  antigen  reference  preparation  was 
not  done  by  all  manufacturers  and, 
therefore,  could  not  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  Ig  test  system. 
Reimer  et  al.  (Ref.  9)  discuss  a 
collaborative  CAP-U.S.  program  to  make 
available  for  use  as  reference 
preparations  very  accurately  measured 
samples  of  IgC,  IgA,  and  IgM  antigens. 
•  However,  this  program  is  wholly 
voluntary,  and  adherence  to  it  cannot 
show  that  the  general  controls  by 
themselves  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  Ig  test  system  or 
that  a  performance  standard  is  not 
needed  to  provide  such  assurance. 

7.  Two  petitioners  comment  on  a  1979 
problem  definition  study  performed  by 
Frankljn  Research  Center  for  FDA  (Ref. 
3).  The  petitioners  argue  that  this  study 
establishes  that  laboratory  performance 
on  immunoglobulin  determination  is 


improving  and  that  the  commercial  kits 
that  would  be  subject  to  any 
performance  standard  established  under 
section  514  of  the  act  are  not  the  source 
of  the  interlaboratory  variability. 

The  Panel  did  not  address  this  issue. 

FDA  disagrees  with  the  petitioners. 
As  discussed  in  paragraphs  1  and  6  of 
this  notice,  CAP  survey  data  gathered 
since  1979  and  reviewed  by  Ritchie  and 
Rippey  (Ref.  1]  show  that  significant 
differences  continue  to  exist  in  the 
performance  of  various  manufacturers' 
Ig  test  system  products.  The  authors 
also  reviewed  the  1980  CDC 
Immunochemistry  Proficiency  Testing 
Summary  Analysis  (Ref.  2),  which  found 
distinct  differences  in  accuracy  and 
precision  according  to  measurement 
method.  The  CAP  survey  data  (1979 
through  1981)  and  the  CDC  data  (1980) 
were  obtained  during  and  after  the  date 
of  preparation  of  the  problem  definition 
study  cited  by  the  petitioners  and  show 
that  problems  in  variability  in 
performance  continue  to  exist  with  Ig 
test  systems.  A  performance  standard  is 
necessary  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  Ig  test  system. 

8.  Each  of  the  five  petitioners  argues 
that  proficiency  testing  is  an  alternative 
to  performance  standards  for  identifying 
and  eliminating  unsafe  or  ineffective 
devices.  The  petitioners  submitted  data 
from  1982  CAP  proficiency  surveys  and 
an  article  by  Ritchie  and  Rippey  (Ref.  1) 
to  support  their  argument.  According  to 
the  petitioners,  a  review  of  current 
programs  reflects  improved  agreement 
as  compared  to  the  data  FDA  cited  in 
the  preamble  to  its  1980  proposal  to 
classify  the  Ig  test  system  into  class  II 
(see  45  PR  27334-27336). 

The  Panel  noted  that  proficiency 
testing  is  done  primarily  to  measure 
laboratory  competence  and  not  to 
examine  reagent  performance. 
Moreover,  as  stated  in  paragraph  6  of 
this  notice,  the  Panel  believes  that  the 
proficiency  data  refiect  significant 
differences  in  interlaboratory  agreement 
and  in  the  performance  of  various 
manufacturers'  Ig  test  systems. 

FDA  agrees  with  the  Panel  and 
concludes  that  the  petitioners  have  not 
provided  sufficient  valid  scientific 
evidence  showing  why  the  Ig  test  system 
should  not  remain  in  class  II  or  that  the 
general  controls  provided  by  class  I  will 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  Ig  test 
system.  Moreover,  even  if  the  data 
submitted  by  the  petitioners 
demonstrate  improved  performance  of 
the  device,  that  alone  does  not 
demonstrate  that  the  general  controls 
are  sufficient  to  provide  reasonable 


assurance  of  safety  and  effectiveness, 
because  the  petitioners  have  not 
demonstrated  that  the  improved 
performance  is  satisfactory  and  would 
continue  through  the  application  of 
general  controls  only.  As  stated  in 
paragraphs  1,  2,  and  3  of  this  notice, 
FDA  believes  that  the  safety  and 
effectiveness  of  the  Ig  test  system 
cannot  reasonably  be  assured  by  the 
general  controls  alone. 
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Atfi^rfcan  /otimal  of  Ctinircf  f\itftohf:y.  7^1 . 
I  .'WIS.  19B2. 

Ordv 

For  the  reasons  set  out  aliove.  FDA  i» 
is.<iuing  an  order  under  section  514(b)(2) 
of  the  act  denying  the  petitioners' 
requests  for  reclassification  of  the 
intmunoglobulins  A.  C  M.  D.  :ind  F. 


immunological  test  system  from  class  II 
into  class  I. 

In  accordance  with  i  861.20(c).  FDA 
will  continue  the  procedure  by  which  « 
performance  standard  for  the 
immunoglobulins  A.  C.  M.  D,  and  E 
immunological  test  system  may  be 
established.  In  a  future  issue  of  the 
Fefleral  Register,  the  agency  will  publish 


an  invitation  for  standards  under 
Sfction  514(c|  of  the  act. 

lU,lv&.  UecenilM-r  24.  1<)84. 
loflspb  P.  HOm. 

Associate  Comitirftsioner  for  Refiutatory 
A  flairs. 
im  Diic  85-15  Filed  1-2-85:  a:45  am| 

•<LL«N6  coot  tlW-OI-M 


ISS 


J  A 


1985 


UMI 


TInirsday 
Januafy  3,  1985 


Part  V 


Department  of 
Energy 

Office  of  the  Secretary 


Intent  To  Construct  a  Third  500-kV  AC 
Line  to  the  Pacific  Northwest-Southwest 
Intertie;  Announcement  of  Public 
Comment  Forum;  Opportunity  to 
Comment  on  Memorandum  of 
Understanding 
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OEPARTMEIIT  OF  ENERGY 

Intwit  To  Construct  a  Third  SOO-kV  AC 
LMM  lo  me  pactnc  Nonnwosi- 
Souttiwest  Intertio;  AnnounconMnt  of 
Pubic  Comment  Forum;  Opportunity 
to  Comment  on  MemorwKlum  of 


AOCNCv:  U.S.  Department  of  Energy. 
action:  Announcement  of  public 
comment  forum  and  opportunity  to 
comment  on  a  Memorandum  of 
Understanding  between  participants  in 
the  construction  of  a  third  500-kV  AC 
hne  to  the  Paciric  Northwest-Southwest 
Intertie. 


:  In  order  to  assure  that  all 
interested  entities  will  have  a  Hnal 
opportimity  to  comment  on  the  proposed 
implementation  plan  for  construction  of 
a  new  500-kV  AC  transmission  line, 
notice  is  hereby  given  that  the 
Department  of  Energy  will  hold  a  public 
comment  forum  and  also  accept  written 
comments  on  a  Memorandum  of 
Understanding  negotiated  by  the  major 
utilities  in  California. 

SU^n^MENTARV  MFOmUTION:  Title  III 
of  the  Energy  and  Water  Development 
Appropriations  Act  for  Fiscal  Year  1985 
(Pub.  L  98-360)  authorizes  the  Secretary 
of  Energy  to  "construct  or  participate  in 
the  contruction  of  such  additional 
facilities  as  he  deems  necessary  to  allow 
mutually  beneHcial  power  sales 
between  the  Pacific  Northwest  and 
California,  and  to  accept  funds 
contributed  by  non-federal  entities  for 
that  purpose."  H.  Rapt.  No.  98-86d.  the 
Conference  Report  accompanying  H.R. 
5653  which  became  Pub.  L  98-36a 
states  in  part: 

Investor  owned,  and  publicly  owned 
utilities  in  California  have  assured  Congress 
that  they  will  enter  into  good  faith 
negotiations  concerning  their  participation  in 
the  development  of  a  new  500-kv  AC  Une. 
The  conferees  interpret  these  assurances  to 
mean  necessarily  that  all  parties  will 
cooperate  in  the  distribution  of  power  lo  the 
ultimate  consumers.  The  Secretary  shall 
participate  with  these  non-federal  entities 
both  in  their  negotiations  and  in  development 
of  the  new  line. 

As  directed  by  the  Congress,  the 
Department  of  Energy  has  participated 
in  negotiations  associated  with  the 
development  of  the  conceptual  approach 
to  the  Project.  In  order  to  assure  that 
every  entity  which  might  be  interested 
was  made  aware  of  the  Project,  the 
Department  of  Energy,  through  the 
Western  Area  Power  Administration, 
published  in  the  Federal  Register  on 
August  6, 1984,  a  request  for  statements 
of  interest  in  participating  in  the  new 
transmission  line.  There  was  a 


substantial  level  of  interest  expressed  in 
responses  both  by  utilities  in  California 
and  those  in  other  states.  Some  non- 
utilities  also  responded. 

In  order  to  move  the  Project  along  as 
swiftly  as  possible  in  a  directed  and 
coordinated  fashion,  and  yet  without 
dictating  terms  to  any  participating 
entities,  the  major  utilities  in  California 
were  urged  by  my  personal 
representative,  Mr.  Stanley  W.  Hulett  to 
meet,  negotiate,  and  create  appropriate 
arrangements  for  development  of  the 
Project.  These  utilities  proceeded  on  a 
rapid  schedule  to  create  a  plan  to 
develop  the  Project  consistent  with  the 
legislation,  and  have,  in  consultation 
with  the  Department  of  Energy,  reached 
agreement  on  a  Memorandum  of 
Understanding  (MOU)  for 
implementation  of  the  project  plan.  That 
MOU.  including  a  proposed  capacity 
allocation  schedule,  is  being  published 
here  with  for  review  and  comment. 

Dales  and  Locadon 

A  public  comment  forum  will  be  held 
from  10  am  to  4  pm  on  January  25. 1985, 
in  the  California  Energy  Commission's 
First  Floor  Hearing  Room  at  1516  9th 
Street.  Sacramento,  California.  The 
public  comment  forum  will  be  held  in 
accordance  with  the  Administrative 
Procedures  Act  and  the  Department  of 
Energy  Organization  Act  and  will  not  be 
adjudicatory  in  nature.  If  an  entity  does 
not  want  to  present  written  comments  at 
the  public  information  forum,  the 
comments  may  be  mailed  to  the  address 
given  below.  In  order  to  be  considered 
all  comments  must  be  received  at  this 
address  within  30  days  of  publication  of 
this  notice. 

FOn  FUITTMCII  HNFOMMATION  COflTACT: 
Stanley  W.  Hulett.  Director.  California 
Energy  Project.  Office  of  the  Secretary, 
Department  of  Energy,  333  Market 
Street.  San  Francisco,  California  94105, 
(916)  484-5251. 

Issued  in  Washingtoa  D.C..  December  24, 
1984. 

Donald  Paul  Hodd. 

Secretary  of  Energy. 

Memorandum  of  Understanding 
California-Oregon  Transmission  Project 

This  Memorandum  of  Understanding 
(MOU)  is  entered  into  as  of  the  19th  day 
of  December.  1984  by  (1)  the  CITY  OF 
ANAHEIM  (Anaheim),  CITY  OF 
AZUSA  (Azusa),  CITY  OF  BANNING 
(Banning),  CITY  OF  COLTON  (Colton). 
CITY  OF  RIVERSIDE  (Riverside),  and 
CITY  OF  VERNON  (Vernon)  collectively 
referred  to  as  "Southern  California 
Public  Agencies";  (2)  CALIFORNIA 
DEPARTMENT  OF  WATER 
RESOURCES  (CDWR):  (3)  PACIHC 


GAS  AND  ELECTRIC  COMPANY 
(PG&E)  SAN  DIEGO  GAS  AND 
ELECTRIC  COMPANY  (SDG&E),  and 
SOUTHERN  CAUFORNL\  EDISON 
COMPANY  (SCE),  collectively  referred 
to  as  "Investor-Owned  Utilities";  (4)  the 
WESTERN  AREA  POWER 
ADMINISTRATION  (Western);  and  (5) 
the  TRANSMISSION  AGENCY  OF 
NORTHERN  CALIFORNIA  (Agency) 
(composed  of  the  Cities  of  Alameda. 
Biggs.  Gridley.  Healdsburg.  Lodi. 
Lompoc,  Palo  Alto.  Redding,  Roseville. 
Santa  Clara,  and  Ukiah.  the  Plumas- 
Sierra  Rural  Electric  Cooperative,  the 
Sacramento  Municipal  Utility  District, 
the  Modesto  Irrigation  District,  and  the 
Turlock  Irrigation  District),  hereinafter 
sometimes  referred  to  individually  as 
"Participant"  and  collectively  as 
"Participants",  and  the  LOS  ANGELES 
DEPARTMENT  OF  WATER  AND 
POWER  ("LADWF").  representing  itself 
and  the  Cities  of  Glendale,  Burbank  and 
Pasadena,  a  non-voting  member  of  the 
Management  Committee. 

Recitals 

Whereas,  the  Agency,  the  Investor- 
Owned  Utilities.  CDWR  and  Western, 
have  carried  out  studies  related  to 
possible  alternative  methods  of 
developing  additional  transmission 
facilities  between  California  and  the 
PaciHc  Northwest,  and 

Whereas.  Pub.  L  98-360  and  the 
Conference  Report  on  H.R.  5653 
authorize  the  Secretary  of  Energy 
(Secretary)  to  participate  with  non- 
federal entities  in  developing  the 
California-Oregon  Transmission  Project 
(Project)  by  upgrading  certain  facilities 
and  authorize  the  Secretary  to  construct 
or  participate  in  the  construction  of  such 
additional  facilities  as  he  deems 
necessary  to  allow  mutually  beneficial 
power  sales  between  the  Pacific 
Northwest  and  California,  and  to  accept 
and  use  funds  contributed  by  non- 
federal entities,  including  investor- 
owned  and  publicly  owned  utilities,  for 
that  purpose,  and 

Whereas,  pursuant  to  the  mandate  set 
forth  in  the  Conference  Report  on  H.R. 
5653  and  Pub.  L  98-360,  the  Secretary  is 
directed  to  enter  into  negotiations  with 
all  interested  non-federal  entities  for  the 
fmancing.  plarming  and  construction  of 
a  new  500-kV  AC  line  and  associated 
facilities,  and 

Whereas,  the  Secretary  has  met  with 
the  Participants  and  others  and  has 
conferred  in  and  observed  the 
negotiation  of  this  MOU  by  the 
Participants,  and 

Whereas,  the  Agency,  the  Southern 
California  Public  Agencies,  the  Investor- 
Owned  Utilities.  Western  and  the 


Pedar^ 
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CDWR  have  all  participated  in  the 
negotiations  and  in  the  development  of 
the  Project,  and 

Whereat,  the  Proiect.  when 
constovcted.  will  parallel  in  part  the  DC 
line  between  California  and  the  Pacific 
Northwest,  and  the  operation  of  the 
Project  may  affect  the  operation  of  the 
DC  line,  and  for  that  reason,  the 
Participants  have  invited  LADWP,  the 
operator  of  the  DC  line,  to  be  a  member 
of  the  Management  Committee  to  the 
extent  set  forth  in  this  MOU,  and 

Whereas,  the  Project  has  been 
evaluated  from  the  technical  viewpoint 
and  has  been  found  to  be  technically 
feasible,  and 

Whereas,  utilities  in  the  Pacific 
Northwest  and  in  California  have 
determined  that  development  of  the 
Project  will  provide  mutual  benefits  to 
their  respective  regions,  and 

Whereas,  the  Participants  will 
develop  the  Project  consistent  witii 
applicable  environmental  laws,  in  an 
expeditious  manner,  and 

Whereas,  in  order  to  develop  the 
Project  in  accordance  with  this  MOU, 
the  Participants  intend  to  take  all 
appropriate  actions  including  the 
negotiation  and  execution  of  a  definitive 
participation  agreement,  and  other 
agreements  as  necessarj',  within  nine 
months  or  as  soon  as  prracticable  after 
execution  hereof,  and 

Whereas,  CDWR  and  the  Participants 
have  agreed  to  postpone  the  date  upon 
which  CDWR  will  first  be  entitled  to 
exercise  its  rights  to  buy  6.25  percent  of 
Project  transfer  capability,  and 

Now  Therefore,  in  order  to  expedite 
the  signing  of  the  Participation 
Agreement  and  other  necessary 
agreements,  the  following  Principles  are 
hereby  agreed  to  and  shall  be 
implemented  in  such  agreements. 

1.0    Scope  of  Project 

1.1    The  Project  includes: 

1.1.1  The  construction  of  a  new  500- 
kV  AC  transmission  line  from  the 
California-Oregon  border  area  to  the 
Redding  area. 

1.1.2  Reconstruction  of  an  existing 
double  circuit  230-kV  AC  line  owned  by 
Western  to  a  single  circuit  500-kV  AC 
line  from  the  Redding  area  to  the  Tracy 
Substation. 

1.1.3  Construction  of  a  new  500-kV 
AC  line  from  Tracy  Substation  to  Tesla 
Substation. 

1.1.4  Construction  of  a  500-kV  AC 
cross-tie  from  the  Redding  area  to 
Round  Mountain  Substation  or  its 
vicinity,  unless  the  Management 
Committee  determioea  that  »uch  cross- 
tie  is  not  needed. 

1.1.5  Construction  of  a  sqO-kW 
substation  in  the  Redding  are^.  The  size. 


location,  and  configuration  shall  be  at 
determined  by  the  Management 
Committee. 

2.0    Associated  Facilities 

2.1  The  Project  does  not  include 
facilities  south  of  the  Tesla  Substation, 
however,  PG&E  shall  upgrade  or 
improve  portions  of  its  transmission 
system  between  Tesla  Substation  and 
Midway  Substation  as  necessary  to 
provide  firm  power  transfer  capability 
to  meet  its  obligations  hereunder  as  set 
forth  in  Sections  2.2,  2.3  and  2.4. 

2.2  PGftE  shall  provide  firm  bi- 
directional transmission  service  over  its 
facilities  between  Tesla  and  Midway 
Substations  for  the  Southern  California 
Public  Agencies.  SCE  and  SDG&E  in 
amounts  equal  to  their  respective 
transfer  capabilities  in  the  Project 
(whether  obtained  under  section  5  or 
section  10)  for  the  life  of  the  Project. 
PG&E  shall  also  provide  up  to  50  MW  of 
firm  bi-directional  transmission  service 
between  Tesla  amd  Midway  Substations 
for  transmission  entitlement  that  may  be 
assignable  by  SMUD  pursuant  to 
Section  9.0.  PG&E  shall  not  be  obligated 
to  provide  firm  transmission  service  in 
excess  of  700  MW  for  power  transmitted 
over  Project  facihties  and  SMUD's  50 
MW  of  assignable  entitlement,  provided, 
that  such  transmission  service  shall  be 
provided  under  reasonable  rates,  terms 
and  conditions. 

2.3  In  addition  to  firm  transmission 
service  provided  pursuant  to  Section  2.2, 
PG&E  shall  make  available  to  the 
Agency  for  the  life  of  the  Project  up  to 
300  MW  of  firm  bi-directional 
transmission  service  between  Tesla 
Substaticm  and  Midway  (150  MW  for  the 
M-S-R  San  Juan  Project,  plus  an 
additional  150  MW).  The  Agency  shall, 
if  requested  to  do  so  by  PG&E,  provide, 
in  the  form  of  a  contribution  in  aid  of 
construction,  a  reasonable  and 
proportionate  share  of  the  capital 
required  for  increasing  the  transfer 
capability  between  Los  Banos  and 
Gates.  Such  transfer  capability  is  to  be 
developed  by  PG&E  and  will  be 
available  for  service  no  later  than 
January  1, 1990  and  shall  be  provided 
under  reasonable  rates,  terms  and 
conditions. 

2.4  Project  Participants  agree  to 
cooperate  in  developing  suitable 
transmission  facilities  to  deliver  power 
transmitted  over  the  Project  to  the 
Participants,  or  to  provide  acceptable 
firm  transmission  service  arrangements 
for  such  power  under  reasonable  rates, 
terms  and  conditions. 

2.5  SCE  agrees  to  provide  firm  bi- 
directional transmission  service 
between  Midway  Substation  and  the 
Southern  California  Public  Agencies  of 


power  available  over  the  Project's 
facilities,  consistent  with  the  provisions 
of  applipable  individual  integrated 
operating  agreements  and  settlement 
agreements  between  such  agencies  and 
SCE  or  any  successor  agreements.  If 
SCE  and  any  such  agency  cannot  agree 
upon  the  terms  and  conditions  of  such  a 
firm  transmission  service  agreement 
hereunder,  SCE  will  make  a  unilateral 
filing  with  the  FERC  of  such  a  firm 
transmission  service  agreement  under 
Section  205  or  206  of  the  Federal  Power 
Act  and  pursuant  to  the  FERC's  rules 
and  regulations  promulgated  thereunder. 

3.0    Project  Rating  Interconnection  and 
Operation 

3.1  Project  shall  be  designed  to  have 
a  minimum  transfer  capability  of  1600 
MW  including  loop  flow  from  the 
California-Oregon  border  to  the  Tesla 
Substation  and  a  minimum  of  1900  MW 
of  transfer  capabihty  from  the  Redding 
Substation  to  the  Tracy  Substation.  The 
actual  Project  transfer  capability  will  be 
determined  from  time  to  time  by  the 
Management  Committee  based  on 
studies.  The  Management  Committee 
has  the  right  to  review  and  approve  all 
modifications  to  the  Project,  provided 
that  any  modification  which  materially 
affects  the  transmission  sjrstem  of  a 
Participant  shall  require  the  prior 
approval  of  such  Participant. 

3.2  The  Project  shall  be 
interconnected  and  operated  in  parallel 
with  the  existing  AC  Intertie  facilities. 

3.3  The  Participants  shall  enter  into 
appropriate  contractual  arrangements: 

3.3.1  With  Northwest  utilities  to 
interconnect  the  Project  with  the  Pacific 
Northwest  transmission  system  such 
that  access  is  available  to  a  wide 
spectrum  of  utilities  in  the  Pacific 
Northwest  and  Canada.  Agreement  shall 
be  among' the  Participants  and 
Northwest  utilities. 

3.3.2  With  PG&E  and  Western  for 
interconnections  between  the  Project 
and  Western  and  PG&E  systems, 
including  provisions  governing  the 
ownerships,  including  provisions 
governing  the  ownership  of  new 
faciUties  in  existing  substations. 

3.3.3  Providing  that  each  Participant 
shall  have  a  right  to  displace  Northwest 
imports  scheduled  by  other  Participants 
over  the  Project  for  delivery  and  use 
within  a  control  area  at  times  when  any 
Participant  in  such  control  area  is  in  a 
spill  condition  or  at  minimum 
generation,  provided  that  displacen>ent 
energy  is  delivere(i,to  the  Participant 
whose  energy  is  being  displaced  at  a 
cost  including  penalties,  if  any,  at  or 
below  the  price  of  the  displaced 
Northwest  imports. 
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3.3.4    For  the  interconnection  and 
parallel  operation  of  the  Project  with 
existing  AC  Intertie  facilities.  Such 
arrangements  shall  also  provide  for 
integration  of  the  Project  with  the 
existing  AC  Interties  System,  including 
pro  rata  sharing  of  available  transfer 
capability  under  outage  and  curtailment 
conditions,  including  curtailments  due  to 
loop  flow. 

3.4  PG&E  shall  be  the  operating 
agent  for  operation  and  maintenance  of 
the  Project,  with  operation  and 
maintenance  of  cost  to  be  shared  by 
Project  Participants  in  proposition  to 
their  respective  allocations  under  these 
Principles.  PG&E  shall  coordinate  with 
Western  on  the  operations  and 
maintenance  on  the  Redding  to  Tracy 
portion  of  the  Project. 

3.5  All  Participants  who  receive 
transfer  capability  from  the  Project  shall 
coordinate  schedules  with  PC&E. 

4.0  Project  Management 

4.1  A  Management  Committee, 
chaired  by  a  representative  of  the 
Agency,  is  hereby  formed  to  oversee 
and  approve  the  planning,  design, 
construction,  operation  and 
maintenance  of  the  Project.  Each 
Participant  in  the  Project  shall  have 
representation  on  the  Management 
Committee,  with  the  members  of  the 
Agency  being  represented  by  the 
Agency  and  the  Southern  California 
Public  Agencies  being  represented  by 
one  Participant  of  their  choice.  All 
actions  or  decisions  by  the  Management 
Committee  shall  be  by  agreement  of  at 
least  75  percent  interest  of  the  voting 
Participants,  based  on  Project 
Participation  shares  between  thi; 
California-Oregon  border  area  and 
Tesla  Substation.  Subcommittees  shall 
be  formed  as  needed  to  address  speciflc 
aspects  of  the  Project.  CDWR,  prior  to 
exercise  of  rights  under  Section  8.1,  and 
LADWP  shall  also  have  non-voting 
representation  on  the  Management 
Committee.  Each  Participant,  including 
each  of  the  members  of  the  Agency  and 
each  of  the  Southern  California  Public 
Agencies,  shall  be  given  advance 
notification  of  all  meetings  of  the 
Management  Committee  and  may  attend 
meetings. 

4.2  Western  shall  be  the  lead  agency 
for  the  NEPA  process  and  the  Agency 
shall  be  the  lead  agency  for  the  CEQA 
process.  All  Participants  agree  to 
cooperate  and  support  the  processes 
necessary  to  obtain  all  necessary 
permits  from  regulatory  agencies  having 
jurisdiction. 

4.3  The  Agency  shall  be  the  overall 
Project  Manager.  Western,  under 
contract  to  the  Participants,  shall  be 
responsible  for  design  and  construction 


of  the  upgraded  Western  facilities, 
including  the  proposed  Redding 
Substation.  The  Agency  and/or  PG  4  E, 
under  contract  to  the  Participants,  shall 
be  responsible  for  design  and 
construction  of  all  Project  facilities  other 
than  Western  upgraded  facilities. 
4.4    In  exercising  its  non-voting 
representation  on  the  Management 
Committee.  LADWP  may  represent  the 
ownership  interests  of  itself.  Burbank. 
Clendale  and  Pasadena  in  the  DC  line 
only  as  to  discussions  relating  to 
operation  of  the  DC  line,  and  its 
representation  shall  be  limited  to 
offering  non-binding  suggestions  as  to 
planning,  construction,  and  operation  of 
the  Project,  and  advising  the  Committee 
as  to  problems  which  may  arise  through 
operation  of  the  Project,  in  parallel  with 
the  DC  line. 

5.0    Project  Participation  Shares 

5.1  The  Participants  shall  be  entitled 
to  Project  transfer  capability  between 
the  California-Oregon  border  area  and 
Tesla  Substation  prior  to  January  1, 
2005,  in  the  following  proportions: 

5.1.1  The  Agency  shall  be  entitled  to 
43.75  percent. 

5.1.2  The  Investor-Owned  Utilities 
shall  be  entitled  to  42.19  percent. 

5.1.3  The  Southern  California  Public 
Agencies  shall  be  entitled  to  7.81 
percent. 

5.1.4  Western  for  DOE  laboratories 
and  federal  wildlife  refuges  shall  be 
entitled  to  6.25  percent. 

5.2  If  CDWR  exercises  its  rights  and 
purchases  its  share  of  the  Project 
pursuant  to  Section  8.1,  then  the 
Participants  shall  be  entitled  to  Project 
transfer  capability  between  the 
California-Oregon  borHpr  area  and 
Tesla  Substation  commencing  on 
lanuary  1,  2005.  in  the  following 
proportions: 

5.2.1  The  Agency  shall  be  entitled  to 
40.83  percent. 

5.2.2  The  Investor-Owned  Utilities 
shall  be  entitled  to  39.38  percent. 

5.2.3  The  Southern  California  Public 
Agencies  shall  be  entitled  to  7.29 
percent. 

5.2.4  Western  for  DOE  laboratories 
and  federal  wildlife  refuges,  shall  be 
entitled  to  6.25  percent. 

5.2.5  The  CDWR  shall  be  entitled  to 
6.25  percent. 

5.3  If  CDWR  elects  not  to  exercise 
its  rights  to  purchase  Project  transfer 
capability  pursuant  to  Section  8.1,  then 
the  Participants  shall  continue  to  be 
entitled  to  Project  transfer  capability  in 
the  same  percentages  as  speciHed  in 
Section  5.1. 

5.4  The  Project  transfer  capability 
specified  to  Western  in  Sections  5.1.  5.2. 
and  5.3.  is  to  serve  DOE  laboratories 


and  federal  wildlife  refuges  unless  they 
make  other  arrangements  with  Western 
or  other  Participants.  In  addition. 
Western  shall  be  provided  the  following 
transfer  capability  in  Project  facilities 
between  Redding  Substation  and  Tracy 
Substation: 

5.4.1  300  MW  under  all  operating 
conditions,  with  back  up  service 
provided  by  PG  &  E  pursuant  to 
Contract  14-06-200-2948 A  (Contract 
2948A). 

5.4.2  Up  to  an  additional  300  MW 
(above  1900  MW).  to  the  extent  that 
such  transfer  capability  is  available 
from  the  Project. 

5.5    During  construction  of  the 
Project,  to  the  extent  transmission 
capacity  is  available.  PG  ft  E  will  accept 
CVP  power  at  any  point  of 
interconnection  between  PG  ft  E  and 
Western  for  delivery  to  PG  ft  E  or  to 
Western  loads  served  from  PG  ft  E's 
system  pursuant  to  Contract  2948A.  Any 
incremental  costs  incurred  by  Western 
because  of  the  outage  of  its  facilities 
during  construction,  including  wheeling 
charges  paid  to  PG  ft  E,  shall  be  deemed 
to  be  a  Project  cost. 

6.0    Project  Financing  Responsibility 

6.1  Prior  to  the  effective  date  of  any 
election  by  CDWR  to  exercise  its  rights 
pursuant  to  Section  8.1  and  unless 
otherwise  agreed  pursuant  to  Section 
6.3.  the  Participants  shall  be  responsible 
for  financing  the  Project  and 
betterments  in  the  following 
proportions: 

6.1.1  The  Agency,  46.67  percent 
(approximately  700/1500); 

6.1.2  The  Investor-Owned  Utilities. 
45.00  percent  (approximately  675/1500): 

6.1.3  The  Southern  California  Public 
Agencies.  8.33  percent  (approximately 
125/1500). 

6.2  Subsequent  to  the  effective  date 
of  election  by  CDWR  to  exercise  its 
rights  pursuant  to  Section  8.1,  and 
unless  otherwise  agreed  pursuant  to 
Section  6.3,  the  Participants  shall  be 
responsible  for  any  capital  betterments 
fort  the  Project  in  the  following 
proportions: 

6.2.1  The  Agency,  43.55  percent: 

6.2.2  The  Investor-Owned  Utilities. 
42.00  percent: 

6.2.3  The  Southern  California  Public 
Agencies,  7.78  percent; 

6.2.4  CDWR,  6.67  percent. 

6.3  A  Participant  may  agree  to 
assume  (in  part  or  whole)  Hnancing 
responsibility  for  another  Participant's 
share.  Such  assumption  shall  not  alter 
the  Project  Participation  shares  in 
Section  5. 
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7.0    Project  Ownership 

7.1  Except  as  otherwise  agreed  by 
the  Participants  pursuant  to  Section  7.6, 
the  Project,  other  than  the  upgraded 
Western  facilities,  shall  be  owned  in  the 
following  proportions  prior  to  fanuary  1, 
2005,  and  also  thereafter,  if  CDWR  does 
not  exercise  its  rights  pursuant  to 
Section  8.1. 

7.1.1  The  Agency,  46.67  percent. 

7.1.2  The  Investor-Owned  Utilities, 
45.00  percent. 

7.1.3  The  Southern  California  Public 
Agencies,  8.33  percent 

7.2  If  CDWR  exercises  its  rights  to 
purchase  Project  transfer  capability 
pursuant  to  Section  8.1,  then  except  as 
otherwise  agreed  by  the  Participants 
{)ursuant  to  Section  7.6.,  the  Project 
(other  than  the  upgraded  Western 
facilities)  shall  be  owned  in  the 
following  proportions  after  January  1. 
2005: 

7.2.1  The  Agency,  43.55  percent. 

7.2.2  The  Investor-Owned  Utilities. 
42.00  percent. 

7.2.3  The  Southern  California  Public 
Agencies,  7.78  percent. 

7.2.4  The  CDWR.  a67  percent. 

7.3  Unless  prohibited  by  law  or 
unless  otherwise  agreed  pursuant  to 
Section  7.6,  the  upgraded  Western 
facilities  shall  be  owned  in  the  following 
proportions  prior  to  January  1.  2005: 

7.3.1  The  Agency.  36.84  percent  (700/ 
1900). 

7.3.2  The  Investor-Owned  Utilities. 
35.53  percent  (675/1900). 

7.3.3  The  Southern  California  Public 
Agencies.  6.58  percent  125/1900). 

7.3.4  Western.  21.05  percent  (400/ 
1900). 

7.4  Unless  prohibited  by  law  or 
unless  otherwise  agreed  pursuant  to 
Section  7.6.  the  upgraded  Western 
facilities  shall  be  owned  in  the  following 
proportions  on  and  after  January  1.  2005. 
if  CDWR  exercises  it  rights  to  purchase 
pursuant  to  Section  8.1. 

7.4.1  The  Agency,  34.39  percent 
(approximately  653/1900). 

7.4.2  The  Investor-Owned  Utilities, 
33.16  percent  (approximately  630/1900). 

7.4.3  The  Southern  California  Public 
Agencies.  6.14  percent  (approximatelv 
117/1900). 

7.4.4  Western,  21.0$  percent  (400/ 
1900). 

7.4.5  CDWR,  5.26  percent  (100/1900). 

7.5  If  CDWR  elects  not  to  exercise 
its  rights  pursuant  to  Section  8.1,  then 
the  proportions  owned  on  and  after 
January  1,  2005,  shall  be  as  specified  in 
Section  7.3. 

7.6  A  Participant  may  agree  to 
assume  ownership  of  all  or  part  of 
another  Participant's  ownership  share 
and  provide  firm  transmission  service  to 


such  other  Participant  in  an  amount  that 
the  Participant's  ownership  share  plus 
transmission  service  hereunder  shall 
equal  the  Participant's  Project 
participation  share  in  Section  5. 

8.0    Rights  for  the  California 
Department  of  Water  Resources 

8.1  Effective  January  1.  2005.  CDWR 
will  have  a  right  to  buy  pro  rata  from  all 
Participant's,  except  Western.  6.25 
percent  of  the  Project  as  the  Project 
exists  as  of  the  date  CDWR  exercises  its 
right.  Unless  another  price  is  mutually 
agreed  to  by  the  selling  Participant  and 
CDWR.  CDWR  shall  pay  each  selling 
Participant  the  original  construction  cost 
(including  the  original  construction  cost 
associated  with  Western's  entitlement), 
including  the  interest  it  incurred  during 
construction,  plus  the  original  cost  of 
capital  improvements  and  betterments 
(including  the  original  cost  of  capital 
improvements  and  betterments 
associated  with  Western's  entitlement), 
including  interest  it  incurred  during 
construction,  allocable  to  the  respective 
pro  rata  share  of  the  Project  that  the 
Participant  is  selling  to  CDWR.  Within 
one  year  after  the  Project  is  energized, 
each  Participant  shall  provide  CDWR 
with  a  statement  of  the  original 
construction  cost  (including  the  original 
construction  cost  associated  with 
Western's  entitlement),  including  the 
interest  it  incurred  during  construction 
for  its  share  of  the  Project  so  that  CDWR 
can  determine  the  cost  it  shall  be 
obligated  to  pay  such  Participant  if  it 
exercises  its  rights  under  this  Section 
8.1.  Within  one  year  after  any  capital 
improvements  or  betterments  are 
completed  prior  to  the  date  of  exercise 
by  CDWR,  each  Participant  shall 
provide  CDWR  with  a  statement  of 
construction  costs  incurred  for  such 
capital  improvements,  or  betterments 
(including  the  original  construction  cost 
of  capital  improvements  and 
betterments  associated  with  Western's 
entitlement)  including  interest  it 
incurred  during  construction  with 
respect  to  its  share,  so  that  CDWR  can 
determine  the  cost  it  shall  be  obligated 
to  pay  such  Participant  if  it  exercises  its 
rights  under  this  Section  8.1. 

8.2  Subject  to  (1)  satisfaction  of 
Section  11.4  of  this  MOU  as  to 
participation  of  PGandE  in  the  Project, 
(2)  execution  by  CDWR  of  the 
participation  agreement,  and  (3) 
construction  of  the  Project,  the  term  of 
the  Extra  High  Voltage  Contract,  dated 
August  1. 1967,  among  CDWR,  PGandE, 
SDG&E,  and  SCE,  or  the  successor(s)  in 
interest  to  SDG&E  and  SCE,  shall  be 
extended  for  the  useful  life  of  the 
existing  AC  Intertie.  Notwithstanding 
any  terms  to  the  contrary  in  the  Extra 


High  Voltage  Contract,  if  the  Parties 
cannot  reach  agreement  on  the  rates 
that  CDWR  is  to  pay  during  the 
extended  term  of  this  contract,  after 
2004  PGandE,  SCE.  and  SDG&E.  or  the 
8uccessor(s)  in  interest  to  SDG&E  and 
SCE,  may  unilaterally  make  application 
to  FERC  for  a  change  in  rates,  under 
Section  205  of  the  Federal  Power  Act 
and  pursuant  to  the  FERC's  Rules  and 
Regulations  promulgated  thereunder. 

8.2.1.    CDWR  shall  be  considered  a 
Participant  for  the  purposes  of  Sections 
3.3.3  and  10.4. 

8.3  Upon  exercise  of  CDWR's  rights 
under  Section  8.1,  PGandE  and  SCE 
shall  provide  firm  transmission  capacity 
to  deliver  CDWR's  100  MW  to  Midway 
and  Vincent  Substations,  under 
reasonable  rates,  terms,  and  conditions. 

8.4  Except  as  provided  in  Section  8.2, 
nothing  in  this  agreement  shall  modify 
or  change  CDWR's  rights  under  the 
Extra  High  Voltage  Agreement  dated 
August  1. 1967. 

9.0    The  EHV  Contract  between  SMUD, 
PGandE,  SCE.  andSDGtE 

9.1    PGandE.  SCE.  and  SDG&E, 
pursuant  to  Article  33  of  the  August  1. 
1967  contract  entitled  "Contract 
Between  California  Companies  and 
Sacramento  Municipal  Utility  District 
for  Extra  High  Voltage  Transmission 
and  Exchange  Service"  between  SMUD, 
PGandE,  SCE.  and  SDG&E  (EHV 
Contract),  consent  to  an  assignment  by 
SMUD  of  up  to  50  MW  of  SMUDs^CO 
MW  entitlement  pursuant  to  the  EHV 
Contract  to  California  publicly  owned 
utilities  on  such  terms  as  may  be 
negotiated  between  SMUD  and  the 
California  publicly  owned  utilities; 
provided,  however  that  such  terms  shall 
be  consistent  with,  shall  not  amend,  and 
shall  not  interfere  with  the  performance 
of  any  rights  or  obligations  under  the 
EHV  Contract.  Such  assignment  may 
commence  on  January  1, 1985  and  shall 
terminate  on  the  earliest  to  occur  of,  (1) 
the  date  when  the  California-Oregon 
Transmission  Project  becomes 
operational,  (2)  the  date  when  the 
participation  of  PGandE,  SCE,  and 
SDG&E  is  terminated  because  the 
approvals  under  Section  11.4  cannot  be 
obtained  or  because  those  approvals  are 
unsatisfactory  to  PGandE,  SCE,  and 
SDG&E,  (3)  the  date  when  the  Project  is 
terminated  prior  to  its  operation,  such  a 
termination  to  be  deemed  to  have 
occurred  on  January  1, 1993,  if  no  work 
has  been  done  on  the  Project  for  three 
years  prior  to  that  date.  Such  an 
assignment  shall  not  impair  SMUD's 
right  to  utilize  any  assigned  entitlement 
after  termination  of  the  assignment. 

10.0  Layoff  Arrangements 
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10.1  The  Agency  shall  lay  off  on  ■ 
nrni  basis  50  MW  of  Project  transfer 
capability  to  the  Southern  California 
Public  Agencies  between  1990  and  1994. 
The  Agency  shall  lay  off  on  a  Hrm  basis 
25  MW  of  Project  transfer  capability  to 
the  Southern  California  Public  Agencies 
between  1995  and  1999. 

10.2  The  Agency  shall  lay  off  on  a 
firm  basis  Project  transfer  capability  to 
the  Investor-Owned  litilities.  as 
indicated  below: 

1990:  200  MW 

1991: 175  MW 

1992:  150  MW 

1993:  125  MW 

1994:  100  MW 

1995:  75  MW 

1996:  50  MW 

1997:  25  MW 

1998  and  thereafter  0  MW 

10.3  Layoff  of  Project  transfer 
capability  pursuant  to  Sections  10.1  and 
10.2  shall  be  sold  at  the  cost  of  said 
transfer  capability  based  on  public 
financing  plus  contingencies  of  25 
percent.  It  is  recognized  that  the  layoft 
amounts  set  forth  in  Sections  10.1  and 
10.2  will  be  converted  to  a  percentage  of 
the  minimum  design  transfer  capability 
of  1600  MW  and  applied  to  the  actual 
transfer  capability  determined  b>  the 
Management  Committee. 

10.4  An  important  goal  of  the  Project 
is  to  beneHt  the  Participants  and  their 
respective  ratepayers,  commensurate 
with  the  risks  inherent  in  the  Proje<;t.  To 
the  extent  that  any  Participant  does  not 
need  its  Project  transfer  capability  to 
meet  the  loads  of  its  s\  stem  (directly  or 
by  exchange)  and  its  Hnn  layoff 
requirement  pursuant  to  Sections  10 1 
and  10.2  hereunder,  such  remaining 
transfer  capability  shall  be  made 
available  to  the  other  Participants. 

10.4.1  Long-term  transfer  capability 
is  transfer  capability  for  which  a  Ave- 
year  advance  notice  is  required.  Short- 
term  transfer  capability  is  transfer 
capability  for  which  less  than  five  years 
notice  is  required. 

10.4.2  Layoff  transfer  capability  as 
speciffed  in  Section  10.4  shall  be  made 
available  on  a  cost  basis.  Long-term 
transfer  capability  shall  be  offered  at  no 
less  than  the  cost  of  transfer  capability 
based  on  public  financing  plus 
contingencies  of  25  percent.  Short-term 
transfer  capabihty  shall  be  offered  at  no 
less  than  the  cost  of  transfer  capability 
based  on  public  Financing  with  no 
contingency  added. 

10.4.3  If  there  are  no  Participants 
wishing  to  purchase  either  long-term  or 
short-term  layoff  at  the  applicable  price 
pursuant  to  Section  10.4.2,  then  the 
selling  Participant  can  use  its  excess 
transfer  capability  to  deliver  power  to  a 


Participant  or  to  other  entities  under  any 
term's  and  conditions  or  make  its  Project 
transfer  capability  available  to  others. 

10.5    Nothing  in  Section  10.4  shall 
prevent  any  Participant  from  utilizing  its 
Project  transfer  capability  to  transmit 
power  to  other  Participants  or  entities  in 
the  Northwest. 

11.0    Approval  by  the  Secretary  of 
Energy.  Congress  and  other 
Governmental  Agencies 

If,  after  a  public  notice  procedure  and 
due  deliberation  by  the  Secretary,  this 
MOU  is  adopted  by  the  Secretary  as  the 
basis  for  development  of  the  Project,  the 
Participants  agree  as  follows: 

11.1  This  MOU  shall  be  submitted  by 
the  Secretary  in  his  report  to  Congress, 
pursuant  to  Pub.  L  98-360. 

11.2  The  Participants  shall  support 
the  passage  of  legislation  in  the  form 
attached  hereto  as  "Exhibit  A", 
authorizing  the  implementation  of  the 
Project  in  accordance  with  this  .MOU. 
The  Participants  shall  also  support 
report  language  accompanying  such 
legislation  in  the  form  attached  as 
"Exhibit  B",  which  determines  that  the 
plan  for  development  and  operation  of 
the  Project  in  accordance  with  this  MOU 
is  in  the  public  interest. 

11.3  Contracts  among  the 
Participants  shall  then  be  negotiated  to 
implement  these  principles.  As  a 
condition  of  execution  of  any  contracts 
implementing  this  MOU  each  Participant 
shall  furnish  the  other  Participants  with 
a  written  Opinion  of  Counsel  in  which  it 
is  represented  that  said  Participant  has 
the  authority  to  enter  into  such  contracts 
and  to  be  bound  by  the  terms  and 
conditions  thereof.  In  the  case  of 
Agency,  each  major  member  agency 
thereof  shall  furnish  such  Opinion  of 
Counsel. 

11.4  The  contracts  negotiated  to 
implement  these  Principles  shall  be 
submitted  to.  and  shall  be  subject  to 
satisfactory  approvals  and  permits  of. 
local,  state  and  federal  governmental 
agencies  having  jurisdiction  over  the 
Participants  to  the  contracts  or  the 
actions  contemplated  here. 

11.5  If  the  conditions  in  Section  11.4 
are  not  satisfied  as  to  any  Participant, 
without  changes  or  new  conditions 
unacceptable  to  such  Participant,  such 
Participant  shall  no  longer  be  bound  by 
any  provision  of  this  MOU. 

12.0    Signature  Clause 

The  signatories  to  this  MOU  represent 
that  they  have  been  appropriately 
authorized  to  enter  into  this  MOU  on 
behalf  of  the  Party  for  whom  they  sign. 
This  MOU  may  be  executed  in 
counterparts.  This  MOU  is  executed  as 
of  the  19th  day  of  December.  1984. 


City  of  Anaheim 

Bv:  

Date:  


City  of  Azusa 

By:  Eu8«>ne  F.  Moses, 

Dated:  December  18. 1984. 
City  of  Banning 
By:  Eldridge  Sinclair, 

Dnted:  December  19, 1984. 
City  ofColton 

By:  Albert  Muntoon. 

Duted:  December  19. 1984. 

City  of  Riverside 

By: 

Dated: 


City  of  V<"miui 

By:  l.eoni8  C.  Maiburg. 

Ddted:  December  18  1984. 
(Talifiimia  Department  of  Water  Re8oun;Hs 
By  David  N.  Kennedy. 

Dated:  December  14. 1984. 
PHcific  Gas  and  Electric  Company 
By:  Barton  W.  Shackelford. 

Dated:  December  18. 1984. 
San  Diego  Gas  and  Electric  CompHoy 
By:  R.W.  Watkins. 

Dated:  December  18.  1984. 
Southern  California  Edison  Compfiny 

By:  E«lward  A.  Myers  Jr.. 

Dated:  December  18. 1984. 
Western  Area  Power  Administration 
By:  William  H.CIagett.' 

Dated:  December  19. 1984. 
Iransniissiun  Agency  of  .Northern  Califurn:.i 
By:  Arrher  Pugh. 

Dated:  December  19. 1984. 
Los  Angeles  Department  of  Water  and  Puvvei 
By: 


Dated:- 


•Exhibit  A' 

.*iuggested  Legislation 

The  Secretary  of  Energy  is  authorized 
to  cause  the  construction  of  a  third  AC 
transmission  line  from  the  Pacific 
Northwest  to  California  in  accordance 
with  a  Memorandum  of  Understanding 
submitted  by  the  Secretary  pursuant  to 
Pub.  L  96-360. 

"Exhibit  B" 

Suggested  Report  Language  in 
Appropriations  Legislation  in  Both 
Houses  or  Conference 

The  Secretary  has.  pursuant  to  Pub.  L. 
98-360,  reported  a  conceptual  plan  for 


'  Subject  to  »  public  involvement  pruceeding  <ind. 
■iflcr  consideration  of  public  coinments.  adoption  of 
this  MOU.  aa  may  be  modified  based  nn  lucfi  publie 
comment!,  by  the  Secretary  of  Enerj^y. 
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construction  of  the  line,  which  is 
described  in  detail  m  a  Memorandum  of 
Understanding  signed  by  most  of  the 
privately  and  publicly  owned  utilities  in 
California.  The  plan  for  development 
and  operation  of  the  new  500-kV  AC  line 
and  associated  facilities  described  in 
the  Memorandum  is  in  the  public 
interest  and  will  benefit  the  electric 
consumers  of  the  PaciHc  Nowthwest  and 
Southwest.  Accordingly,  the  Secretary  is 
instructed  to  work  with  the  California 
utilities  and  proceed  with  development 
and  operation  of  the  Project  in 
accordance  with  the  Memorandum. 

Anaheim  Public  Utilities  Department 

Office  of  The  General  Manager 

December  18. 1984. 

The  Honorable  Donald  Paul  Hodel, 

Secretary  of  Energy,  U.S.  Department  of 

Energy,  Room  7A257,  iOOO  Independence 
Avenue,  SW.,  Washington.  D.C. 

Subject:  Memorandum  of  Understanding  for 
the  Third  PaciHc  Intertie  Transmission 
Line 


Dear  Mr.  Secretary:  This  is  to  confirm  that 
the  City  of  Anaheim  has  been  participating  in 
the  negotiations  which  resulted  in  the 
Memorandum  of  Understanding  referrfd  to 
above  which  is  dated  December  19, 1984.  The 
Memorandum  of  Understanding  will  be 
presented  for  consideration  to  the  Anaheim 
City  Council  at  its  next  meeting  which  is 
scheduled  for  January  8, 1985. 1  intend  to 
recommend  that  the  City  Council  approve  the 
Memorandum  of  Understanding. 

Very  truly  yours, 
Gordon  W.  Hoyt. 
Public  Utilities  General  Manager. 

cc:  City  Manager,  City  Council. 

Public  Utilities  Department 
December  19, 1984. 
The  Honorable  Donald  Paul  Hodel, 
Secretary  of  Energy,  U.S.  Department  of 

Energy,  Room  7A257,  1000  Independence 

Ave.  SW..  Washington.  D.C. 
Subject:  Approval  of  Memorandum  of 

Understanding,  California-Oregon 

Transmission  Project 
Dear  Mr.  Secretary:  The  subject 
memorandum  of  understanding  (MOU) 


requires  approval  of  ths  Board  of  Public 
Utilities  and  the  City  Council  of  the  City  of 
Riverside  before  it  can  be  executed  by  the 
City  of  Riverside. 

The  Utilities  staff  has  prepared  a 
memorandum  recommending  approval  of  the 
execution  version  of  the  MOU  for 
presentation  to  the  Board  of  Public  Utilities 
and  the  City  Council  in  that  sequence.  The 
Board  of  Public  Utilities  will  act  on  the  staff 
recommendation  at  its  regularly  scheduled 
meeting  on  January  4, 1985.  The  next 
following  meeting  of  City  Council  is 
scheduled  for  January  8, 1985. 

Staff  knows  of  no  reason  for  either  the 
Board  of  Public  Utilities  or  the  City  Council  to 
reject  the  staff  recommendation.  We  expect 
therefore,  to  be  able  to  deliver  an  executed 
copy  of  the  MOU  shortly  after  January  8. 
1985. 

Very  truly  yours, 
Fred  Kray, 

Public  Utilities  Director. 
[FR  Doc.  85-140  Filed  1-2-85:  8:45  am] 
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Certificates  of  public  convenience  and  necessity; 

applications,  abandonment  of  service  and 

petitions  to  amend  (Superior  Oil  Co.  et  al.) 

Federal  Maritime  Commission 

NOTICCS 

Agreements  Tiled,  etc. 

Freight  forwarder  licenses: 

Christensen.  Ove.  et  al. 

Kennelly  &  Sisman  Co.  et  al.;  revocations 

Federal  Reserve  System 

RULES 

Extensions  of  credit  by  Federal  Reserve  Banks 

(Regulation  A]: 

Discount  rate  changes 
NOTICES 
Bank  holding  company  applications,  etc.; 

Bankers  Trust  New  York  Corp. 

First  University  Bancorp,  Inc.,  et  aL 

Horizon  Bancorp 

NCNB  Corp.  et  al. 
Meetings;  Sunshine  Act 

Federal  Trade  Commission 

PROPOSED  RULES 

Ophthalmic  practice,  commercial 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Migratory  birds: 
Raptors,  exemptions  and  propagation  permits 
and  Federal  falconry  standards;  intent  to  review 

Food  and  Drug  Administration 

NOTICES 

Food  additive  petitions: 

Mitsubishi  Chemical  Industries,  Ltd. 

Nalco  Chemical  Co. 

Food  and  Nutrition  Service 

NOTICES 

Child  nutrition  programs: 
Summer  food  service  program;  reimbursement 
rates 

Forest  Service 

RULES 

Timber  sales,  national  forest: 

Contracts  extension;  interim  policy 
PROPOSED  RULES 
Timber  sales,  national  forest: 

Buy-out  provisions 

Health  and  Human  Services  Department 

See  also  Food  and  Drug  Administration;  National 

Institutes  of  Health. 

NOTICES 

Agency  information  collection  activities  under 

OMB  review 
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Housing  and  Urban  Development  Department 

RULES 

Public  and  Indian  housing: 
456  PHA-owned  or  leased  projects:  individual 

metering  of  utilities;  extension  of  deadline  for 
energy  audit 

Immigration  and  Naturalization  Service 

NOTICES 
565         Guam;  alien  employment  certification,  temporary; 
policy  and  procedures 

Interior  Department 

See  Fish  and  Wildlife  Service;  Minerals 
Management  Service;  National  Park  Service; 
Surface  Mining  Reclamation  and  Enforcement 
Office. 

International  Trade  Administration 

NOTICES 

Countervailing  duties: 
521  Sodium  gluconate  from  European  Communities 

Interstate  Commerce  Commission 

RULES 

Tariffs  and  schedules: 
459  Amendment  procedures;  increase  in 

supplemental  filings,  etc. 

PROPOSED  RULES 

Motor  carriers: 
517  Lease  and  interchange  of  vehicles;  identification 

devices;  extension  of  time 

NOTICES 

Energy  and  environmental  statements;  availability, 

etc.: 

552  Railroad  coal  rate  guidelines,  nationwide 
Rail  carriers: 

553  Cost  of  capital:  limited  revenue  adequacy 
proceeding;  determination 

Railroad  operation,  acquisition,  construction,  etc.: 

553  Missouri-Kansas-Texas  Railroad  Co. 
Railroad  services  abandonment; 

554  Burlington  Northern  Railroad  Co. 
553  Seaboard  System  Railroad,  Inc. 

Justice  Department 

See  Antitrust  Division;  Immigration  and 
Naturalization  Service. 

Labor  Department 

See  Employment  and  Training  Administration; 
Employment  Standards  Administration;  Mine 
Safety  and  Health  Administration. 

Legal  Services  Corporation 

PROPOSED  RULES 
495  By-Laws 

501         Lobbying  and  other  activities;  restrictions 
512         Priorities  in  allocation  of  resources 
509         Private  attorney  involvement 
514         Sunshine  Act;  implementation 

Mine  Safety  and  Health  Administration 

NOTICES 

Petitions  for  mandatory  safety  standard 

modifications: 
570  American  Gilsonite  Co. 

570  Black  Panther  Energy  Resources,  Inc. 


570  Consolidated  Coal  Co. 

571  Eastern  Associated  Coal  Corp. 
571  Frontier-Kemper  Constructors,  Inc. 

571  Halfway,  Inc. 

572  International  Salt  Co. 

572  lim  Walters  Resources.  Inc. 

573  Maben  Energy  Corp. 

573  Neumeister  Coal  Co. 

574  Omega  Mining  Co.,  Inc. 
574  Paramont  Coal  Co. 

574  Pyro  Mining  Co. 

575  Southern  Ohio  Coal  Co. 
575  Stanford  Mining  Co. 

575         Petitions  for  mandatory  safety  standard 

modifications;  summary  of  affirmative  decisipns 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf  operations: 
670  Central  Gulf  of  Mexico;  lease  sale 

552  Central  Gulf  of  Mexico;  leasing  systems 

552  North  Atlantic;  oil  and  gas  lease  sale; 

cancellation 

National  Institutes  of  Health 

NOTICES 

Grants;  availability,  etc.: 
551  Minority  institutions  awards,  research  centers 

Meetings: 

551  National  Heart,  Lung,  and  Blood  Institute 

National  Oceanic  and  Atmospheric 
Administration 

RULES 

Fishery  conservation  and  management: 
468  Foreign  fishing;  harvest  estimates,  etc. 

460  Foreign  fishing;  poundage  fee  schedule 

467  Gulf  of  Alaska  groundfish;  foreign  and  domestic 

471  Pacific  Coast  groundfish 

PROPOSED  RULES 

Fishery  conservation  and  management: 
518  Gulf  of  Mexico  and  South  Atlantic  mackerel; 

hearing 

National  Park  Service 

NOTICES 

Boundary  establishment,  descriptions,  etc.: 

552  Sleeping  Bear  Dunes  National  Lakeshore,  MI 

National  Transportation  Safety  Board 

NOTICES 
577         Accident  reports,  safety  recommendations,  and 
responses,  etc.;  availability 

Nuclear  Regulatory  Commission 

NOTICES 

.A.pplications,  etfc.: 

580  Metropolitan  Edison  Co.  ef  al. 
Environmental  statements;  availability,  etc.: 

581  Toledo  Edison  Co.  et  al. 
Meetings: 

579  Reactor  Safeguards  Advisory  Committee 

Pacific  Northwest  Electric  Power  and 
Conservation  Planning  Council 

NOTICES 
595         Meetings;  Sunshine  Act 


VI 
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704 


456 


483 

485 
486 


Personnel  Management  Office 

mjLES 

Pay  administration: 
Within-grade  increases  and  termination  of  grade 
or  pay  retention:  appeal  rights  for  denial 

raOPOSCO  RULES 

Retirement 
Civil  Service  Retirement  and  Disability  Fund; 
Federal  claims  collection,  filing  of  debt  claims 

Science  and  Tectmology  Policy  Office 

NOTICES 

Meetings: 
White  House  Saence  Council 

Securities  and  Excttange  Commission 

NOTICES 
Hearings,  etc.: 
Caisse  Nationale  de  Credit  Agricole  et  al. 

SmaN  Business  Administration 

RULES 

Disaster  loans: 
West  Coast  Fisheries  (El  Nino-related  economic 
injuries);  interim 

Surface  IMining  Reclamation  and  Enforcement 
Office 

RULES 

Permanent  program  submission:  various  States: 

New  Mexico 
PROPOSED  RULES 
Abandoned  mine  land  reclamation  program: 

State  reclamation  plan  and  grant  amendments 
Permanent  program  submission:  various  States: 

Ulinois 

Pennsylvania 

Transportation  Department 

See  Federal  Aviation  Administration. 


VIU 

704         Small  Business  Administration 

Part  IX 

708         Department  of  Energy.  Office  of  Conservation  and 
Renewable  Energy 

PartX 

718         Environmental  Protection  Agency 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


583 


Veterans  Administration 

NOTICES 

Privacy  Act;  systems  of  records 


Separate  Parts  In  this  tesue 

Part  II 

598         Federal  Trade  Commission 

Part  III 

614         Environmental  Protection  Agency 

Part  IV 

670         Department  of  the  Interior.  Minerals  Management 
Service  • 


UMI 


PartV 

684         Department  of  Labor.  Employment  Standards 
Administration.  Wage  and  Hour  Division 

Part  VI 

690         Environmental  Protection  Agency 

Part  VII 

700         Department  of  Education 
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Rules  and  Regulations 


Federal  Register 

Vol.  50.  No.  3 

Friday,  January  4,  1985 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicabilrty  ar>d  legal  effect  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  wtiich  is 
published  urxter   50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superinterxlent  of  Documents. 
Prices  of  r>ew  books  are  listed  in  ttie 
first   FEDERAL  REGISTER   issue  of  each 
weeK. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  531  and  536 

Appeal  Rights  for  Denial  of  Wlthin- 
Grade  Increases  and  Termination  of 
Grade  or  Pay  Retention 

agency:  Office  of  Personnel 

Management. 

action:  Final  rule. 

SUMMARY-  The  Office  of  Personnel 
Management  (OPM)  is  amending  its 
regulations  concerning  employee  within- 
grade  increases  and  grade  and  pay 
retention  so  they  conform  with  the  law. 
Specifically,  the  proposed  changes 
address  the  appeal  rights  of  employees 
who  are  denied  within-grade  increases 
because  they  receive  negative 
acceptable  level  of  competence 
determinations  or  whose  grade  or  pay 
retention  benefits  are  terminated 
because  they  decline  a  reasonable  offer 
of  another  position. 

EFFECTIVE  DATE:  January  4, 1985. 

FOR  FURTHER  INFORMATION  CONTACT. 

Donald  J.  Winstead,  (202)  632^634. 

SUPPLEMENTARY  INFORMATION:  A  review 
of  OPM  regulations  has  indicated  that 
the  alternative  appeals  procedures 
provided  for  in  the  final  sentence  of  5 
CFR  531.410(d)  and  in  5  CFR  53B.302(e) 
is  beyond  OPM's  regulatory  authority, 
since  the  law  does  not  authorize  OPM  to 
create  additional  appeals  mechanisms. 
These  provisions  were  promulgated  in 
error  and  must  be  deleted. 

Within-Grade  Increases 

5  CFR  531.410  deals  with  an  agency's 
reconsideration  of  a  determination  that 
an  employee's  performance  is  not  at  an 
acceptable  level  of  competence  as 
required  by  S  5335  of  title  5,  United 
States  Code.  Paragraph  (d)  of  §  531.410 


provided  an  appeal  to  the  Merit  Systems 
Protection  Board  (MSPB).  unless  the 
employee  was  covered  by  a  collective 
bargaining  agreement.  In  this  case,  the 
determination  was  reviewable  only  "in 
accordance  with  the  terms  of  the 
agreement."  The  provision  for 
challenging  the  agency  denial  of  a 
within-grade  increase  through  the 
negotiated  grievance  procedure  if  the 
collective  bargaining  agreement  so 
provides  is  contrary  to  the  law. 

Section  7103(a)(9)  of  title  5.  United 
States  Code,  defines  grievance,  in  part, 
as  any  complaint  concerning  "any 
claimed  violation,  misinterpretation,  or 
misapplication  of  any  law,  rule,  or 
regulation  affecting  conditions  of 
employment."  Conditions  of 
employment  are  defined  in  §  7103(a)(14) 
as  "personnel  policies,  practices,  and 
matters  •  •  *  affecting  working 
conditions,  except  that  such  term  does 
not  include  policies,  practices  and 
matters  *  *  *  to  the  extent  that  such 
matters  are  specifically  provided  for  by 
Federal  statute." 

Denial  of  a  within-grade  increase  is  a 
matter  specifically  covered  by  Federal 
statute  and  subject  to  a  statutory 
procedure  providing  for  a 
reconsideration  by  the  employee's 
agency  and,  if  the  decision  is  affirmed, 
for  an  appeal  to  MSPB.  (See  5  U.S.C. 
5335(c).)  OPM's  regulatory  authority  is 
limited  to  procedures  relating  to  the 
agency's  reconsideration  decision.  It 
does  not  extend  to  procedures 
concerning  the  appeals  following  the 
reconsideration  decision. 

The  last  sentence  of  §  531.410(d)  does 
not  establish  procedures  governing  the 
employee's  request  for  reconsideration, 
but  instead  creates  an  alternate 
procedure  not  provided  for  by  the  law. 
namely,  the  challenge  through  the 
negotiated  grievance  procedure.  This 
sentence  exceeds  the  authority  to 
regulate  procedures  relating  to  the 
agency's  reconsideration  decision 
vested  in  OPM  by  Congress.  We  are 
therefore  deleting  it  from  §  531.410  so 
our  regulation  reflects  the  applicable 
statutory  provisions. 

Grade  and  Pay  Retention 

5  CFR  536.302  deals  with  an 
employee's  right  to  appeal  the 
termination  of  grade  or  pay  retention 
benefits  because  employees  decline  a 
reasonable  offer  of  a  position  the  grade 
or  pay  of  which  is  equal  to  or  greater 


than  their  retained  grade  or  pay. 
Paragraph  (a)  of  §  536.302  provides  an 
appeal  to  OPM,  unless  the  employee  is 
in  "an  exclusively  recognized  bargaining 
unit."  In  this  case,  paragraph  (e)  of 
§  536.302  prohibits  the  employee  from 
appealing  to  OPM  if  the  grievance 
procedure  of  the  agreement  by  which  he 
or  she  is  covered  provides  for  review 
under  the  negotiated  grievance  and 
arbitration  procedures.  The  provision  for 
challenging  the  termination  through  the 
negotiated  grievance  procedure  is 
contrary  to  the  law. 

As  discussed  in  connection  with 
within-grade  increases,  a  negotiated 
grievance  procedure  may  not  cover 
matters  "specifically  provided  for  by 
Federal  statute."  (See  5  U.S.C. 
7103(a)(14)(C).)  Termination  of  retained 
grade  or  pay  is  a  matter  specifically 
covered  by  Federal  statute  and  subject 
to  a  statutory  procedure  providing  for  an 
appeal  to  OPM.  (See  5  U.S.C.  5366(a).) 
This  statute  authorizes  OPM  to 
prescribe  procedures  by  which  an 
employee  may  appeal  to  OPM.  Section 
536.302(e).  however,  creates  an  alternate 
procedure  not  provided  for  by  the  law. 
namely,  the  challenge  through  the 
negotiated  grievance  procedure.  Rather 
than  regulating  the  procedures  by  which 
employees  may  appeal  to  OPM.  this 
provision  divests  OPM  of  the 
responsibility  vested  in  it  by  Congress — 
an  action  that  is  not  authorized.  We  are 
therefore  deleting  paragraph  (e)  so  our 
regulations  will  reflect  the  applicable 
statutory  provisions. 

I  find  that  there  is  good  reason  to 
make  this  revision  effective  in  less  than 
30  days  (5  U.S.C.  553(d)(3)).  The 
regulations  are  effective  immediately 
since  this  change  results  from  an 
interpretation  of  law  rather  than  a 
discretionary  policy  decision. 

E.0. 12291,  Federal  Regulation 

OPM  has  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  these  regulations  are  on 
administrative  practices  that  will  affect 
only  the  Fed-jral  Government. 


428 


Federal  Register  /  Vol.  50.  No.  3  /  Friday.  January  4.  1985  /  Rules  and  Regulations 


LUt  of  Subjects  in  5  CFR  Parts  531  and 
536 

Administrative  practice  and 
procedure.  Government  employees. 
Wages. 

Office  of  Personnel  Manageineni. 
Donald  |.  DeviM. 

Director. 

Accordingly,  OPM  amends  5  CFR 
Parts  531  and  536  as  follows: 

PART  531— PAY  UNDER  THE 
GENERAL  SCHEDULE 

SubfMTt  D— Witt)in-Grad«  Increases 

1.  The  authority  citation  for  $  531.410 
continues  to  read  as  follows: 

Aulhority:  5  U.S.C.  5335  and  5338,  E.O. 
11721.  as  amended.  Section  402.  unless 
otherwise  noted. 

2.  In  Part  531,  paragraph  (d]  of 

S  531.410  is  revised  to  read  as  follows: 

9S31.410    Within-Crada  IncfMMM. 


(d)  When  a  negative  determination  is 
sustained  after  reconsideration,  an 
employee  shall  be  informed  in  writing  of 
the  reasons  for  the  decision  and  of  his  or 
her  right  to  appeal  the  decision  to  the 
Merit  Systems  Protection  Board. 

PART  536— GRADE  AND  PAY 
RETENTION 

Subpart  C— Miscellaneous  Provisions 

3.  The  authority  citation  for  Part  536 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5361-5366.  Pub.  L.  95- 
454.  92  Stat.  1111. 

§536.302    [Amended] 

4.  In  Part  536,  paragraph  (e)  of 

S  536.302  is  removed  and  paragraph  (f) 
is  redesignated  as  paragraph  (e). 
IFR  Doc.  85-175  Filed  1-3-85:  8:45  am| 
MUJNQCOOC  nZS-OI-M 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  46 

Regulations  (Other  Than  Rules  of 
Practice)  Under  the  Perishable 
Agricultural  Commodities  Act,  1930 

aocncy:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Final  rule;  correction. 


VI  This  docket  adds  clarifying 
citations  in  49  FR  23825  on  June  8. 1984 
jnd  49  FR  45735  on  November  20,  1984 
of  the  Federal  Register.  Center  headings 


for  §§  46.46  and  46.47  were  inadvertently 
omitted. 

EFFECTIVE  DATE:  December  31. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  D.  Flanagan.  Assistant  Chief. 
P.A.C.A.  Branch.  Fruit  and  Vegetable 
Division,  AMS,  USDA.  Washington.  D.C. 
20250.  Phone  (202)  447-3212. 
SUPPLEMENTARY  INFORMATION:  1. 
Undesignated  Center  Heading  for 
S  46.46  is  added  to  read  as  follows: 

Statutory  Tnut 

46.46  Statutory  Trust. 

2.  Undesignated  Center  Heading  for 
i  46.47  is  added  to  read  as  follows: 

OMB  Control  No. 

46.47  OMB  Control  No.  0581-0031. 
(Sec.  15.  46  Stat.  537;  7  U.S.C.  499o) 

Dated:  December  31. 1984. 
William  T.  Manley. 

Deputy  Administrator,  Marketing  Programs. 
(FR  Doc  85-196  Filed  1-3-85;  845  am) 
HLUNOCOOC  34io-ea-«i 


7  CFR  Part  910 
(Letnon  Reg.  497] 

Lemons  Grown  In  California  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

SUMMARY:  This  regulation  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
230.000  cartons  during  the  period 
January  6-12. 1985.  Such  action  is 
needed  to  provide  for  orderly  marketing 
of  fresh  lemons  for  the  period  due  to  the 
marketing  situation  confronting  the 
lemon  industry. 

DATES:  Effective  for  the  period  January 
6-12.  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Doyle.  Chief,  Fruit  Branch. 
F&V.  AMS.  USDA.  Washington.  D.C. 
20250.  telephone  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291.  and  has  been 
designated  a  "non-major"  rule.  William 
T.  Manley,  Deputy  Adininistrator. 
Agricultural  Marketing  Service,  has 
certiHed  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  final  rule  is  issued  under 
Marketing  Order  No.  910.  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 


of  1937.  as  amended  (7  U.S.C.  601-674). 
The  action  is  based  upon 
recommendations  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  act. 

This  action  is  consistent  with  the 
marketing  policy  currently  in  effect.  The 
committee  met  publicly  on  December  28, 

1984.  at  Los  Angeles.  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended  a  quantity  of  lemons 
deemed  advisable  to  be  handled  during 
the  specified  week.  The  committee 
reports  that  lemon  demand  is  good  on 
smaller  sizes  and  weak  on  larger  sizes 
of  fruit. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553).  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  purposes  of  the  act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  It  is 
necessary  to  effectuate  the  declared 
purposes  of  the  act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders. 
California,  Arizona.  Lemons. 

PART  910— (AMENDED! 

Section  910.797  is  added  as  follows: 

§  910.797    Lemon  Regulation  497. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  January  6, 

1985.  through  January  12. 1965.  is 
established  at  230,000  cartons. 

(Sees.  1-19,  48  Stat.  31.  as  amended:  7  U.S.C. 
601-674) 

Dated:  December  31, 1984. 
D.S.  Kurylodii. 

Acting  Director.  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service. 
(FR  Doc.  85-336  Filed  1-3-85:  8:45  am) 
MLUNQ  COOC  341CMn-M 
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Animal  and  Plant  Health  inspection 
Service 


9  CFR  Part  72 
[Docket  Na  S3-097] 


Texas  (Splentic)  Fever  in  Cattle; 
Addition  to  Ust  of  Approved  Dipping 
Pesticides 

agency:  Animal  and  Plant  Health 
inspection  Service,  USOA. 
ACtlON:  Final  rule. 

SUMMARY:  This  document  amends  the 
"Texas  (Splenetic]  Fever  in  Cattle" 
regulations  by  adding  Ciodrin*  to  the  list 
of  pesticides  officially  approved  for 
dipping  cattle  to  rid  them  of  ticks  prior 
to  their  interstate  movement.  This  action 
is  necessary  in  order  to  provide  an 
alternative  pesticide  which  is  safe  and 
effective  for  such  treatment  of  livestock. 
This  document  also  makes  changes  in 
the  regulations  to  clarify  that  animals 
may  be  dipped  by  thoroughly  wetting 
their  entire  skin  by  immersion  in  a 
chemical  solution  in  a  dip  vat,  or  by 
thoroughly  wetting  their  entire  skin  with 
a  chemical  solution  using  a  spray  dip 
machine  or  a  hand-held  sprayer. 
EFFECTIVE  DATE:  February  4. 1985. 
FOR  FURTHER  INFORMATION  CONTACT  ' 
Dr.  E.R.  Mackery,  Special  Diseases  Staff. 
VS,  APHIS.  USDA,  Federal  Building. 
Room  821,  6505  Belcrest  Road, 
Hyattsville,  Maryland  20782,  301-43ft- 
8438. 

ADDRESS:  An  environmental  impact 
analysis  has  been  prepared  on  the  use  of 
Ciodrin  and  is  available  by  contacting 
Dr.  G.  O.  Schubert,  Assistant  Senior 
Staff  Veterinarian.  VS.  APHIS,  USDA. 
Federal  Building,  Room  820.  6505 
Belcrest  Road,  Hyattsville,  Maryland 
20782,  301-438-8438. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  72,  among 
other  things,  regulate  the  interstate 
movement  of  cattle  infested  with  or 
exposed  to  certain  specified  species  of 
ticks.  Sections  72.6  and  72.7  of  the 
regulations  require  certain  cattle  to  be 
dipped  with  a  permitted  dip  before  they 
are  moved  interstate  in  order  to  ensure 
that  they  are  not  infested  with  ticks. 
Section  72.13(b]  of  the  regulations  lists 
the  brands  of  "permitted  dips"  permitted 
by  the  Department  for  such  dipping.  The 
"permitted  dips"  are  proprietary  brands 
of  specific  pesticides  at  prescribed 
concentrations. 

Proprietary  brands  of  the  "permitted 
dips"  listed  in  S  72.13(b)  are  allowed  to 
be  used  for  the  purposes  of  Part  72  only 
when  approved  by  the  Deputy 


Administrator,  Veterinary  Services  (VS), 
in  accordance  with  S  72.13(c)  of  the 
regulations.  Before  a  "permitted  dip"  is 
specifically  approved  for  such  use,  VS 
requires  that,  among  other  things,  the 
product  be  registered  for  such  use  under 
the  provisions  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended  (7  U.S.C.  135  et  seq.)  In 
addition,  before  a  dip  can  be  specifically 
approved  as  a  "permitted  dip,"  its 
efficacy  and  stability  must  have  been 
demonstrated  and  trials  must  have  been 
conducted  to  determine  that  its 
concentration  can  be  maintained  and 
that  under  actual  field  conditions  the 
dipping  of  cattle  in  a  bath  of  specific 
strength  will  effectively  eradicate  ticks 
without  injury  to  the  animals  dipped. 

Ciodrin*  is  a  biodegradable, 
organophosphorous  compound,  which 
has  been  registered  by  the 
Environmental  Protection  Agency  since 
April  24, 1963,  under  the  provisions  of 
FIFRA  for  use  against  face  flies,  stable 
flies,  horn  flies,  ticks,  and  lice.  Both  the 
efficacy  and  stability  of  Ciodrin*  have 
been  demonstrated.  In  trials  conducted 
by  the  Department,  it  has  been  shown 
that  the  concentration  of  Ciodrin*  can 
be  maintained.  Extensive  field  trials 
have  also  demonstrated  that  dipping 
cattle  with  Ciodrin*  in  a  concentration 
of  0.44  to  0.54  percent  effectively 
eradicate  ticks  without  injury  to  the 
animals. 

On  June  14, 1983,  a  document  was 
published  in  the  Federal  Register  (48  FR 
27256-27257]  which  proposed  to  add 
Ciodrin*  to  the  list  of  pesticides 
officially  approved  for  dipping  cattle  to 
rid  them  of  ticks  prior  to  their  interstate 
movement.  It  was  proposed  to  allow 
Ciodrin*  to  be  used  only  if  used  in  a 
concentration  of  0.44  to  0.54  percent  and 
only  if  used  in  accordance  with  the  EPA 
approved  label.  These  provisions  are 
adopted  as  a  final  rule  along  with  other 
changes  in  the  regulations  discussed 
below. 

The  document  of  June  14, 1983,  invited 
the  submission  of  written  comments  on 
or  before  August  15, 1983.  One  comment 
was  received.  The  commenter  wrote  to 
advise  the  Department  that  Brahman 
cattle  [Bos  indicus  blood)  are  sensitive 
to  organophosphorous  compounds.  The 
Department  agrees  that  Brahman  cattle 
are  sensitive  to  such  compounds. 
Further,  the  EPA  label  for  the  use  of 
Ciodrin*  states  that  it  should  not  be 
used  on  cattle  with  Bos  indicus  blood, 
and.  as  noted  above,  Ciodrin*  is 
approved  only  if  used  in  accordance 
with  the  EPA  label.  Under  these 
circumstances,  no  changes  are  made  in 
the  final  rule  based  on  the  comment. 

Also,  it  should  be  noted  that  the  label 
for  use  of  Ciodrin*  states  that  it  should 


not  be  used  in  a  dip  vat.  Ciodrin*  was 
intended  to  be  sprayed  on  animals  with 
a  spray  dip  machine  or  a  hand-held 
sprayer. 

Prior  to  the  effective  date  of  this 
document,  a  technical  reading  of  the 
regulations  would  have  indicated  that 
dipping  could  have  been  allowed  only 
by  immersing  an  animal  in  a  chemical 
solution  in  a  dip  vat.  However,  the 
regulations  have  long  been  interpreted 
to  also  allow  dipping  to  be 
accomplished  by  thoroughly  wetting  the 
entire  skin  of  an  animal  with  a  chemical 
solution  using  a  spray  dip  machine  or  a 
hand-held  sprayer.  Further,  all  three 
methods  are  widely  used  in  the 
livestock  industry  and  livestock  treated 
by  any  of  these  methods  are  deemed  by 
the  industry  to  have  been  "dipped." 
Also,  the  chemical  solution  used  in  each 
case,  whether  it  is  used  as  a  bath  or  a 
spray,  is  called  a  "dip." 

Under  these  circumstances,  changes 
are  made  to  clarify  that  animals  may  be 
dipped  by  thoroughly  wetting  their 
entire  skin  by  immersion  in  a  chemical 
solution  in  a  dip  vat,  or  by  thoroughly 
wetting  their  entire  skin  with  a  chemical 
solution  using  a  spray  dip  machine  or  a 
hand-held  sprayer. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  action  has  been  reviewed  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  The  Department  has 
determined  that  this  action  will  not  have 
any  effect  on  the  economy,  will  not 
cause  any  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  will 
not  have  any  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprise  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Additionally,  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  this  action  only 
provides  for  the  use  of  an  additional 
"permitted  dip"  as  an  option  for 
treatment  of  cattle  infested  with  or 
exposed  to  ticks. 

Alternatives 

Two  alternatives  were  considered: 

1.  To  list  Ciodrin*  as  a  permitted  dip. 

2.  Not  to  list  Ciodrin*  as  a  permitted 
dip. 

Alternative  1  is  adopted  because  it 
provides  another  approved  insecticide 
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(72.6    (AfiMndWl) 

1.  In  S  72.6.  "in  a  permitted  dip" 
changed  to  "with  a  permitted  dip" 


UMI 


for  use  as  a  "permitted  dip"  for  cattle 
infested  with  or  exposed  to  ticks.  APHIS 
believes  that  as  large  a  number  of 
permitted  dips  as  possible  should  be 
available  to  the  industry  in  the  interests 
of  effective  disease  control.  Choosing 
alternative  1.  therefore,  maximizes  net 
beneHts  to  society  (i.e..  the  use  of 
another  effective  insecticide)  without 
any  additional  cost.  If  alternative  2  had 
been  adopted,  this  insecticide,  which 
has  been  proven  effective  against  ticks 
and  which  has  been  registered  for  that 
use  by  EPA.  could  not  be  made 
available.  This  would  be  detrimental  to 
ongoing  efforts  to  eradicate  Texas 
(Splenetic)  Fever  in  cattle  in  the  United 
States. 

List  of  Subjects  in  9  CFR  Part  72 

Animal  diseases.  Animal  pests.  Cattle, 
Quarantine.  Transportation,  Texas 
fever.  Splenetic  fever.  Ticks. 

PART  72— TEXAS  (SPLENETIC)  FEVER 
IN  CATTLE 

Accordingly.  9  CFR  Part  72  is 
amended  as  follows: 


IS 


972.7    lAmandcd] 

2.  In  5  72.7.  "in  a  permitted  dip"  is 
changed  to  "with  a  permitted  dip". 

3.  In  the  first  sentence  of  S  72.13(a). 
'in  a  permitted  dip  and  at  places  where 

proper  facilities  are  provided  for 
dipping"  is  changed  to  "with  a  permitted 
dip  and  at  places  where  proper 
equipment  is  provided  for  dipping". 

4.  In  §. 72.13(b).  a  new  paragraph  (4)  is 
added  to  read  as  follows: 

§  72.13    Pwmtttwl  dips  and  procedurs*. 

***** 

(b)  *  •  * 

(4)  Approved  proprietary  brands  of 
organophosphorous  insecticides 
(Ciodrin*)  if  used  in  a  concentration  of 
0.44  to  0.54  percent  and  if  used  in 
accordance  with  the  EPA  approved 
label. 
•         «         •         «         * 

5.  In  the  second  sentence  of  J  72.13(c). 
"in  a  bath  of  definite  strength"  is 
changed  to  "with  a  solution  of  definite 
Sitrength". 

§72.16    (Ain*nd«d] 

6.  In  the  second  sentence  of  9  72.16,  "a 
properly  equipped  dipping  vat"  is 
changed  to  "proper  dipping  equipment." 

§72.1S    lAiMndMl] 

7.  In  S  72.18  (a),  (b),  and  (c),  "when 
dipping  facilities  are  not  available". 


wherever  it  appears,  is  changed  to 
"when  dipping  equipment  is  not 
available". 

8.  A  new  S  72.25  is  added  to  read  as 
follows: 

S72.2S    Dipping  iiMlhods. 

Dipping  is  accomplished  by 
thoroughly  wetting  the  entire  skin  by 
either  immersion  in  a  chemical  solution 
in  a  dip  vat.  or  by  spraying  with  a 
chemical  solution  using  a  spray-dip 
machine  or  a  hand-held  sprayer. 

(Sees.  4-7.  23  Stat.  32.  as  amended:  sees.  1 
and  2.  32  Stat.  791-792,  as  amended:  sees.  1-4. 
33  Stat.  1264. 1265.  as  amended:  sees.  3  and 
11.  76  Stat.  130. 132;  21  U.S.C.  111-113. 115. 
117. 120. 121. 123-126,  134b,  134f;  7  CFR  2.17. 
2.51.  and  371.2(d)) 

Done  at  Washington.  D.C..  this  28th  day  of 
December.  1984. 
K.  R.  Hook. 

Acting  Deputy  Admittistrator.  Veterinary 

Senices. 

(PR  Doc.  85-312  Filed  1-3-85:  8:45  am] 
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9  CFR  Parts  72  and  73 
(DockttNo.  S4-110I 

Coumapho*  (Co-Ral');  Approval  for 
Treatment  of  Cattle 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
regulations  by  adding  the  flowable  form 
of  coumaphos  (Co-Ral*)  to  the  list  of 
pesticides  officially  approved  for  the 
treatment  of  cattle  prior  to  interstate 
movement  to  rid  them  of  fever  ticks  and 
to  rid  them  of  scabies  mites.  This  action 
is  warranted  since  it  has  been 
determined  that  the  flowable  form  of 
coumaphos  is  a  safe  and  effective 
pesticide  for  such  treatment  of  livestock. 
CFFCCTtVE  OATI:  February  4. 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Or.  CO.  Schubert,  Special  Diseases 
Staff.  VS.  APHIS.  USDA,  Federal 
Building.  Room  820,  6505  Belcresl  Road, 
Hyattsville,  MD  20782,  301-436-8438. 
SUPPlfMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  Part  72. 
among  other  things,  regulate  the 
interstate  movement  of  certain  cattle 
because  of  ticks  which  are  vectors  of 
splenetic  or  tick  fever.  Section  72.13(b) 
of  the  regulations  sets  forth  certain 
permitted  dips  and  procedures  for  the 
dipping  of  certain  cattle  before  they  are 
moved  interstate  in  order  to  ensure  that 


they  are  not  infected  with  fever  ticks. 
Also,  the  regulations  in  9  CFR  Part  73, 
among  other  things,  regulate  the 
interstate  movement  of  certain  cattle 
because  of  scabies,  a  contagious  skin 
disease  caused  by  mites.  Section 
73.10(a)  of  the  regulations  sets  forth 
certain  permitted  dips  for  the  treatment 
of  cattle  affected  with  or  exposed  to 
scabies. 

A  document  published  in  the  Federal 
Register  on  August  21, 1984  (49  FR 
33134-33135)  proposed  to  amend 
§i  72.13(b)  and  73.10(a)  of  the 
regulations  by  adding  the  flowable  form 
of  coumaphos  (Co-Ral*)  to  the  list  of 
pesticides  officially  approved  for  the 
treatment  of  cattle  prior  to  interstate 
movement  to  rid  them  of  fever  ticks  and 
to  rid  them  of  scabies  mites.  Comments 
were  solicited  for  60  days  after 
publication.  No  comments  were 
received.  The  rationale  set  forth  in  the 
proposal  still  provides  a  basis  for  the 
amendments.  Therefore,  the  regulations 
are  amended  as  proposed. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  rule  is  issued  in  conformance 
with  Executive  Order  12291  and  has 
been  determined  to  be  not  a  major  rule. 
The  Department  has  determined  that 
this  rule  will  not  have  a  significant 
effect  on  the  economy;  will  not  cause 
any  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  will 
not  have  any  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  regulations  in  9  CFR  Parts  72  and 
73  already  allow  solutions  of  coumaphos 
(Co-Ral*)  from  the  wettable  powder 
form  to  be  used  for  treatment  of  cattle 
prior  to  interstate  movement  to  rid  them 
of  fever  ticks  and  to  rid  them  of  scabies 
mites.  This  document  allows  solutions 
from  the  Howable  form  of  coumaphos  to 
be  used  for  such  purpose.  It  does  not 
appear  that  this  rule  will  have  a 
significant  effect  on  the  amount  of 
coumaphous  used  under  the  regulations 
in  9  CFR  Parts  72  and  73. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
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List  of  Subjects  t 

9  CFR  Part  72 

Animal  diseases.  Animal  pests.  Cattle, 
Quarantine,  Splenetic  fever,  Texas 
fever.  Ticks,  Transportation. 

9  CFR  Part  73 

Animal  diseases,  Animal  pests.  Cattle, 
Mites,  Quarantine,  Scabies, 
Transportation. 

Accordingly.  9  CFR  Parts  72  and  73 
are  amended  as  follows:  i 

PART  72— TEXAS  (SPLENETIC)  FEVER 
IN  CATTLE 

1.  The  authority  for  Part  72  reads  as 
follows:  I 

Autborily:  Sees.  4-7.  23  Stat.  32.  as 
amended,  sees.  1  and  2,  32  Stat.  791,  sees.  1-4. 
33  Stat.  1264,  21  U.S.C.  111-113. 115. 117. 120, 
121. 123-126:  7  CFR  2.17.  J.51.  and  371.2(b). 


§72.13    (An>endedl 

2.  Paragraph  (b)(2)  of  §  72.13  is 
amended  by  adding  "or  flowable  form" 
after  "wettable  powder". 

PART  73— SCABIES  IN  CATTLE 

4.  The  authority  for  Part  73  reads  as 
follows: 

Authority:  Sees.  4-7.  23  Stat.  32,  as 
amended:  sees.  1  and  2,  32  Stat.  791-792.  as 
amended:  sees.  1-4,  33  Stet.  1264, 1265.  as 
amended:  sees.  3  and  11.  76  Stat.  130, 132;  21 
U.S.C.  111-113.  115. 117,  120.  121.  123-126. 
134b,  134f:  7  CFR  2.17.  2.51.  and  371.2(d). 

§73.10    [Amended) 

5.  Paragraph  (a)(3)  of  §  73.10  is 
amended  by  adding  "or  flowable  form" 
after  "wettable  powder". 

Done  at  Washington.  DC,  this  28th  day  of 
December,  1984. 
K.R.  Hook. 

Acting  Deputy  Administrvtor.  Veterinary 
Services. 
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ns,  and 


Viruses,  Serums,  Tox 
Analogous  Products;  Standard 
Requirements  for  Feline  Calicivirus 
Vaccine,  Feline  Rhinotracheitis 
Vaccine,  Bursal  Disease  Vaccine, 
Pseudorabies  Vaccines,  Parvovirus 
Vaccines,  Canine  Parainfluenza 
Vaccine,  and  Tenosynovitis  Vaccine 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Final  rule. 

SUMMARY:  These  amendments  codify  in 
the  regulations  the  Standard 


Requirements  for  evaluating  Feline 
Calicivirus  Vaccine,  Feline 
Rhinotracheitis  Vaccine,  Bursal  Disease 
Vaccine,  Pseudorabies  Va'ccines, 
Parvovirus  Vaccines,  Canine 
Parainfluenza  Vaccine,  and 
Tenosynovitis  Vaccine  for  purity,  safety, 
potency,  and  efficacy.  Such  codification 
assures  uniformity  and  general 
availability  of  such  Standard 
Requirements  to  all  licenses,  applicants, 
and  to  the  general  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  David  F.  Long,  Chief  Staff 
Veterinarian,  Veterinary  Biologies  Staff, 
VS,  APHIS,  USDA,  Room  829,  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782,  301-43&-8674. 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

This  final  rule  contains  no  new  or 
amended  recordkeeping,  reporting,  or 
application  requirements  or  any  type  of 
information  collection  requirement 
subject  to  the  Paperwork  Reduction  Act 
of  1980. 

Executive  Order  12291 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Secretary's  Memorandum  No.  1512-1  to 
implement  Executive  Order  12201  and 
has  been  classified  as  a  "Nonmajc 
Rule." 

The  final  rule  will  not  have  a 
significant  effect  on  the  economy  and 
will  not  result  in  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises,  in  domestic  or  export 
markets. 

Certification  Under  the  Regulatory  * 
Flexibility  Act 

Mr.  Bert  W.  Hawkins,  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service,  has  determined  that 
this  action  will  not  result  in  an  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
are  defined  as  independently  owned 
firms  not  dominant  in  the  field  of 
veterinary  biologies  manufacturing. 

Background 

Standard  Requirements  consist  of  test 
methods,  procedures,  and  criteria 
established  by  Veterinary  Services  for 
evaluating  biological  products  for  purity, 
safety,  potency,  and  efficacy.  Until  such 
Standard  Requirements  are  developed 
by  Veterinary  Services  and  are  codified 


22«land 
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in  the  regulations  (9  CFR  Part  113),  the 
test  methods,  procedures,  and  criteria  to 
be  used  in  the  evaluation  of  a  product 
are  developed  by  the  licensees  and  are 
written  into  the  applicable  Outlines  of 
Production  which  are  required  to  be 
filed  with  Veterinary  Services. 

When  Standard  Requirements  for  a 
biological  product  have  been  developed 
by  Veterinary  Services,  they  are 
proposed  for  codification  in  the 
regulations. 

Development  of  these  standards  is 
accomplished  through  cooperative 
efforts  involving  academic  institutions, 
research  organizations,  licensees  and 
applicants,  and  the  National  Veterinary 
Services  Laboratories. 

Each  of  the  test  methods  proposed  in 
these  amendments  has  been  used  for 
evaluation  of  at  least  two  currently 
licensed  products. 

Such  codification  assures  uniformity 
and  general  availability  of  such 
Standard  Requirements  to  all  licensees, 
applicants,  and  to  the  general  public. 

These  amendments  contain  the 
Standard  Requirements  for  all  licensed 
products  containing  live  and  modified 
live  canine  parainfluenza  virus  or 
tenosynovitis  virus;  modified  live  and 
killed  pseudorabies  virus  or  parvovirus; 
and  killed  feline  calicivirus,  feline 
rhinotracheitis  virus,  or  bursal  disease 
virus. 

Comments  Received 

On  May  21. 1984.  a  notice  of  proposed 
rulemaking  was  published  in  the  Federal 
Register  at  49  FR  21339  discussing  this 
revision  and  soliciting  comments. 

Comments  were  received  from  eight 
licensed  manufacturers  and  from 
National  Veterinary  Services 
Laboratories.  None  opposed  adoption  of 
the  proposed  amendment.  The  following 
is  a  discussion  of  the  comments  received 
regarding  the  proposed  rulemaking. 

Two  licensees  proposed  deleting  the 
restriction  in  9  CFR  113.130. 113.131. 
113.132. 113.133.  and  113.134  which 
would  limit  vaccine  to  the  fifth  passage 
from  Master  Seed.  Such  limit  is 
considered  necessary  to  ensure  that 
changes  in  immunogenicity  through 
cultural  passage  of  the  viruses  do  not 
occur.  One  would  be  unlikely  to  detect 
small  but  significant  changes  in 
protective  ability  when  using  small 
numbers  of  animals  or  in  vitro 
procedures  in  performing  potency  tests. 
The  proposed  fifth  passage  limit  does 
not  unduly  restrict  the  amount  of 
production  seed  which  can  be  prepared 
without  recourse  to  a  new  Master  Seed. 
Therefore,  the  proposed  deletion  of  the 
restriction  was  not  accepted. 
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One  manufacturer,  while  agreeing  to 
the  proposed  rulemaking,  suggested 
increasing  the  interval  between  the 
original  immunogenicity  test  and  the 
repeat  test  in  9  CFR  113.134. 113.151. 
113.152. 113.153,  and  113.154  from  3  to  5 
years.  In  support  of  this  suggestion,  he 
stated  that  in  some  cases  18  months  can 
elapse  from  the  completion  of  the 
original  immunogenicity  test  and  the 
time  the  product  is  marketed.  The 
extended  time  suggested  would  allow 
for  evaluation  of  the  product  and  enable 
the  company  to  realize  a  profit  before 
incurring  the  expense  of  another 
immunogenicity  test  The  repeat 
immunogenicity  test  was  established  at 
3  year  to  allow  for  early  detection  of  any 
change  that  may  occur  with  the  Master 
Seed  during  storage  and  to  correct  as 
early  as  possible  any  unexpected  or 
adverse  reaction  caused  by  the  licensed 
product  that  could  be  traced  back  to  the 
Master  Seed.  In  roost  cases  the  repeat 
Master  Seed  immunogenicity  test  is 
conducted  with  less  than  half  the 
number  of  animals  used  in  the  initial 
test,  which  significantly  reduces  the 
expense  of  conducting  the  repeat  test 
The  Agency  believes  that  conducting  the 
repeat  immunogenicity  test  at  3  years 
rather  than  5  years  has  good  scientific 
merit.  Therefore,  the  Agency  believes 
that  it  is  in  the  best  interest  of  the 
licensee  and  the  user  of  these  products 
not  to  make  a  change  in  the  requirement 

Two  licensees  objected  to  the 
proposal  that  a  repeat  immunogenicity 
test  must  be  conducted  on  Parvo^orus 
Vaccine.  Killed  Virus,  proposed  in  9  CFR 
113.134.  This  repeat  test  is  considered  to 
be  necessary  because,  unlike  other 
killed  virus  vaccines,  the  proposed  serial 
potency  test  consists  of  an  in  vitro 
procedure  which  might  not  reflect  loss  of 
protective  ability  due  to  continued 
storage.  This  test  system  closely 
resembles  those  applied  t  live  vaccines, 
where  retests  have  been  considered 
essential  to  ensure  continued 
immunogenicity.  Therefore,  this 
suggestion  was  not  accepted. 

One  licensee  requested  that  the 
immunogenicity  test  in  9  CFR  113.134  be 
changed  to  any  method  acceptable  to 
Veterinary  Services.  For  products  where 
extensive  work  has  been  done  to 
establish  measures  of  immunogenicity 
with  in  vitro  procedures  to  evaluate 
market  serials,  specific  test 
requirements  are  considered  essential. 
Evaluation  of  the  killed  virus  vaccine 
would  be  essentially  identical  with 
modified  live  virus  vaccmes 
recommended  for  the  same  purpose. 
Therefore  the  specific  immunogenicity 
test  in  9  CFR  113.134  has  been  retained. 


One  licensee  suggested  that  the 
sixteenfold  reduction  in 
hemagglutinating  activity  required  in  the 
virus  identity  test  in  9  CFR  113.134(c)(2) 
is  excessive.  An  eight  fold  reduction 
was  recommended  as  adequate.  Since 
certain  vaccines  may  be  rejected  at  the 
sixteenfold  level  and  since  an  eightfold 
decrease  is  sufficient  to  confirm  the 
virus  identity,  the  suggested  change  was 
adopted. 

One  licensee  suggested  that  the 
minimum  prechallenge  period  in  the 
potency  tests  specified  in  9  CFR 
113.130(d)(2)(iii)  and  113.131(d)(2)(iii)  be 
reduced  from  21  to  14  days.  Veterinary 
Services  agrees  that  this  would  be  less 
costly  and  equally  effective.  Therefore, 
this  change  was  adopted. 

Four  manufacturers  recommended  a 
wider  range  in  virus  content  be  used  in 
the  conduct  of  serum  neutralization 
tests.  If  a  test  were  conducted  using 
more  or  less  \iruB  than  specified,  a  no- 
test  would  result.  Additionally,  certain 
acceptable  new  test  methods  respond 
adequately  with  less  virus  than  the 
minimum  100  TCIDh*  specified. 
Therefore,  the  range  was  changed  from 
100  to  300  TCIDm  to  50  to  300  TCIDu  in  9 
CFR  113.133(c)(2)(ii).  113.134(b)(1). 
113.151(b)(1),  113.152(c)(1).  and 
113.153(b)(1). 

One  manufacturer  recommended 
publication  of  a  specific  progeny 
protection  test  in  9  CFR  113.132(c). 
Because  of  the  variations  in  age  and 
differences  in  breed  response,  it  is 
necessary  that  procedures  for  such  tests 
be  based  on  the  label  recommendations 
for  each  product  Therefore  this 
recommendation  was  not  adopted. 

Three  manufacturers  recommended 
that  in  vitro  or  mouse  potency  tests  be 
utilized  in«  CFR  113.133(c)  with  a 
second  stage  pig  protection  test.  This 
would  eliminate  the  need  for  pigs  to 
conduct  the  first  stage  potency  test. 
Reduced  costs  and  animal  welfare 
concerns  were  cited  as  the  expected 
benefits.  A  substitute  test  of  this  nature 
would  be  accepted  under  the  provisions 
of  9  CFR  113.4.  if  it  were  shown  to  be 
correlated  with  host  animal  (pig) 
protection.  However,  laboratory  animals 
have  not  been  shown  to  be  adequately 
reliable  in  evaluating  potency  of  these 
vaccines.  Therefore,  this  suggestion  was 
not  adopted. 

Two  manufacturers  recommended 
that  the  host  animal  challenge  potency 
test  in  9  CFR  113.130(d)(2)  and 
113.131(d)(2)  be  changed  to 
measurement  of  serological  response  or 
in  vitro  measurement  of  antigen  mass. 
Neither  of  the  suggested  procedures 
have  been  shown  to  be  rehable  methods 
for  determining  protective  capability. 


Therefore,  this  suggestion  was  not 
adopted. 

One  manufacturer  suggested  deletion 
of  the  requirement  to  inactivate  serum 
used  in  the  tests  described  in  9  CFR 
113.133(c)(2)(i)  and  (iv)  because 
inactivation  has  been  showm  to  destroy 
complement  which  enhances  the 
response.  These  enhanced  values, 
however,  are  not  correlated  with 
protection.  Standard  laboratory  practice 
for  virus  neutralization  of  pseudorabies 
virus  includes  inactivation  of  serum  in 
the  test  procedure.  Therefore,  this 
change  was  not  adopted. 

One  manufacturer  proposed  that 
because  of  frequent  non-specific  virus 
inhibition,  pigs  should  be  considered 
susceptible  even  if  positive  at  the  1:2 
dilution  as  specified  in  9  CFR  113.133 
(c)(2]  (ii)  and  (v).  Pigs  seropositive  at  1:2 
could  also  be  nonsusceptible  resulting  in 
an  anamnestic  response  instead  of  the 
immunizing  values  sought.  Problems 
associated  with  nonspecific  inhibition 
are  not  sufficiently  frequent  to  justify 
the  risk  of  inadequate  product 
evaluation  that  could  occur  if  such  test 
animals  were  used.  Therefore,  this 
proposal  was  not  adopted. 

Two  licensees  requested  that  tests 
other  than  measurement  of  fecal 
hemagglutinins  be  permitted  in  9  CFR 
113.134(b)(3)(i)  and  113.152(c)(3)(i).  The 
Agency  approved  the  addition  of 
provisions  to  accept  tests  of  equal 
sensitivity. 

One  licensee  suggested  substitution  of 
an  increase  in  temperature  from  an 
established  baseline  for  the  103.4*F 
specified  in  9  CFR  113.134(b)(3)(i)  and 
113.152(c)(3)(i).  Establishment  of 
baseline  values  in  25  dogs  is  considered 
to  be  unduly  demanding  and  expensive. 
The  specified  temperature  is  considered 
to  be  high  enough  to  assure  presence  of 
infection  in  the  challenged  animals, 
Therefore,  this  suggestion  was  not 
adopted. 

One  licensee  suggested  deletion  of  the 
virus  identity  test  in  9  CFR  113.134(c)(3) 
since  the  potency  test  serves  to  confirm 
identity.  The  in  vitro  procedure  specified 
would  not  identify  the  organism. 
Therefore,  this  suggestion  was  not 
adopted. 

One  licensee  recommended  increasing 
the  minimum  acceptable  serological 
response  specified  in  9  CFR 
113.134(b)(4)(iv)  and  113.152(c)(4)(iv) 
from  1:16  to  1:50.  Response  at  1:50  has 
been  shown  to  be  required  to  assure 
protection  from  infection,  while 
response  at  1:16  demonstrates  protection 
from  disease.  Since  the  product  is 
recommended  for  protection  against 
disease,  this  recommendation  was  not 
accepted. 
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One  licensee  suggested  that  the  21 
day  postchallenge  observation  period 
specified  in  9  CFR  113.167(c)(3)  be 
reduced  to  14  days.  After  review  of  test 
results,  the  Agency  agreed  to  the 
change. 

One  licensee  commented  that  Tive  pigs 
(4  vaccinates  and  one  control)  would  be 
adequate  to  evaluate  serial  potency  of 
Pseudorabies  Vaccine  as  specified  in  9 
CFR  113.133(c)(2)  and  that  a  titer  of  1:4 
in  the  4  vaccinates  would  demonstrate 
adequate  serum  neutrahzation  response. 
The  number  of  vaccinates  specified  is 
statistically  the  smallest  acceptable 
number.  Also,  5  controls  are  essential  to 
conduct  the  challenge  trail  specified  in  9 
CFR  113.133(c)(2)(vi).  Since  all,  or  nearly 
all,  the  pigs  would  survive  in  each  test, 
the  additional  five  pigs  would  not  result 
in  an  excessive  test  cost.  Extensive 
studies  have  been  conducted  that 
indicate  that  a  1:4  titer  would  not  be 
adequate  to  ensure  protection. 

In  order  to  ensure  that  a  vaccine 
would  be  efficacious,  a  titer  of  1:8  or 
higher  in  at  least  four  of  five  pigs  is 
necessary.  The  remaining  acceptable  pig 
with  a  titer  of  at  least  1:4  is  needed  to 
prevent  rejection  of  a  serial  due  to  the 
individual  unresponsiveness  of  a  test  pig 
which  is  commonly  seen. 

National  Veterinary  Service 
Laboratories  suggested  that  the 
prechallenge  period  for  the  potency  tests 
in  9  CFR  113.130(d](2)(iii)  and  9  CFR 
113.131(d)(2)(iii)  could  be  reduced  from 
21  days  to  14  days  resulting  in  lower 
cost  without  reducing  the  effectiveness 
of  the  test.  This  change  was  adopted. 

The  safety  tests  specified  in  9  CFR 
113.134(c)(1),  113.151(c)(1),  113.152(c)(1), 
and  113.153(c)(1)  were  noted  to  be 
redundant.  The  general  requirements  in 
9  CFR  113.120  and  113.135  included  in 
the  introductory  statements  regarding 
test  requirements  for  release  specify  the 
same  tests.  Therefore,  the  redundant 
safety  test  statements  were  deleted. 

List  of  Subjects  in  9  CFR  Part  113 

Animal  biologies.      1  | 

PARTUS— STANDARD 
REQUIREMENTS 

Part  113  is  amended  by  adding  nine 
new  sections  to  read:    | 

S  1 13.130    Feline  Calidvlrus  Vaccine,  KiHed 
Virus. 

Feline  Calicivirus  Vaccine,  Killed 
Virus,  shall  be  prepared  from  virus- 
bearing  cell  culture  fluids.  Only  Master 
Seed  which  has  been  established  as 
pure,  safe,  and  immunogenic  shall  be 
used  for  preparing  seeds  for  vaccine 
production.  All  serials  of  vaccine  shall 
be  prepared  from  the  first  through  the 
fifth  passage  from  the  Master  Seed. 


(a)  The  Master  Seed  shall  meet  the  T*- 
applicable  general  requirements 

pi  escribed  in  §  113.120. 

(b)  The  Master  Seed  shall  be  tested 
for  chlamydial  agents  as  prescribed  in 
S  113.43. 

(c)  The  immunogenicity  of  vaccine 
prepared  from  the  Master  Seed  in 
accordance  with  the  Outline  of 
Production  shall  be  established  by  a 
method  acceptable  to  Veterinary 
Services.  Vaccine  used  for  this  test  shall 
be  at  the  highest  passage  from  the 
Master  Seed  and  prepared  at  the 
minimum  preinactivation  titer  specified 
in  the  Outline  of  Production. 

(d)  Test  requirements  for  release. 
Each  serial  and  subserial  shall  meet  the 
applicable  general  requirements 
prescribed  in  §  113.120  and  the  special 
requirements  provided  in  this  paragraph. 
Any  serial  or  subserial  found 
unsatisfactory  by  a  prescribed  test  shall 
not  be  released. 

(1)  Safety.  Vaccinates  used  in  the 
potency  test  in  paragraph  (d)(2)  of  this 
section  shall  be  observed  each  day 
during  the  prechallenge  period.  If 
unfavorable  reactions  occur,  including 
oral  lesions,  which  are  attributable  to 
the  vaccine,  the  serial  is  unsatisfactory. 
If  unfavorable  reactions  occur  which  are 
not  attributable  to  the  vaccine,  the  test 
is  inconclusive  and  may  be  repeated.  If 
the  test  is  not  repeated,  the  serial  is 
unsatisfactory. 

(2)  Potency.  Bulk  or  final  container 
samples  of  completed  product  shall  be 
treated  for  potency  as  follows: 

(i)  Eight  feline  calicivirus  susceptible 
cats  (five  vaccinates  and  three  controls) 
shall  be  used  as  test  animals.  Throat 
and  nasal  swabs  shall  be  collected  from 
each  cat  and  individually  tested  on 
susceptible  cell  cultures  for  the  presence 
of  feline  calicivirus.  Blood  samples  shall 
be  drawn  and  individual  serum  samples 
tested  for  neutralizing  antibody.  The 
cats  shall  be  considered  suitable  for  use 
if  all  swabs  are  negative  for  virus 
isolation  and  all  serums  are  negative  for 
calicivirus  antibody  at  the  1:2  final 
dilution  in  a  50  percent  plaque  reduction 
test  or  other  test  of  equal  sensitivity. 

(ii)  The  five  cats  used  as  vaccinates 
shall  be  administered  one  dose  of 
vaccine  by  the  method  recommended  on 
the  label.  If  two  doses  are 
recommended,  the  second  dose  shall  be 
given  after  the  interval  recommended  on 
the  label. 

(iii)  Fourteen  or  more  days  after  the 
final  dose  of  vaccine,  the  vaccinates  and 
controls  shall  each  be  challenged 
intranasally  with  virulent  feline 
calicivirus  furnished  or  approved  by 
Veterinary  Services  and  observed  each 
day  for  14  days  postchallenge.  The 
rectal  temperature  of  each  animal  shall 


be  taken  and  the  presence  or  absence  of 
clinical  signs,  particularly  lesions  on  the 
oral  mucosa,  noted  and  recorded  each 
day. 

(iv)  If  three  of  three  controls  do  not 
show  clinical  signs  of  feline  calicivirus 
infection  other  than  fever,  the  test  is 
inconclusive  and  may  be  repeated. 

(v)  If  a  significant  difference  in 
clinical  signs  cannot  be  demonstrated 
between  vaccinates  and  controls  using  a 
scoring  system  approved  by  Veterinary 
Services  and  prescribed  in  the  Outline 
of  Production,  the  serial  is 
unsatisfactory. 

§  1 13.131    Feline  Rhinotrachettto  Vacdne. 
Killed  Virus. 

Feline  Rhinotracheitis  Vaccine,  Killed 
Virus,  shall  be  prepared  from  virus- 
bearing  cell  culture  fluids.  Only  Master 
Seed  which  has  been  established  as 
pure,  safe,  and  immunogenic  shall  be 
used  for  preparing  seeds  for  vaccine 
production.  All  serials  of  vaccine  shall 
be  prepared  from  the  first  through  the 
fifth  passage  from  the  Master  Seed. 

(a)  The  Master  Seed  shall  meet  the 
applicable  general  requirements 
prescribed  in  9  113.120. 

(b)  The  Master  Seed  shall  be  tested 
for  chlamydial  agents  as  prescribed  in 
§  113.43. 

(c)  The  immunogenicity  of  vaccine 
prepared  from  the  Master  Seed  in 
accordance  with  the  Outline  of 
Production  shall  be  established  by  a 
method  acceptable  to  Veterinary 
Services.  Vaccine  used  for  this  test  shall 
be  at  the  highest  passage  from  the 
Master  Seed  and  prepared  at  the 
minimum  preinactivation  titer  specified 
in  the  Outline  of  Production. 

(d)  Test  requirements  for  release. 
Each  serial  and  subserial  shall  meet  the 
applicable  general  requirements 
prescribed  in  S  113.120  and  the  special 
requirements  provided  in  this  paragraph. 
Any  serial  or  subserial  found 
unsatisfactory  by  a  prescribed  test  shall 
not  be  released. 

(1)  Safety  test.  Vaccinates  used  in  the 
potency  test  in  paragraphs  (d)(2)  of  this 
section  shall  be  observed  each  day 
during  the  prechallenge  period.  If 
unfavorable  reactions  occur  which  are 
attributable  to  the  vaccine,  the  serial  is 
unsatisfactory.  If  unfavorable  reactions 
occur  which  are  not  attributable  to  the 
vaccine,  the  test  is  inconclusive  and 
may  be  repeated.  If  the  test  is  not 
repeated,  the  serial  is  unsatisfactory. 

(2)  Potency  test.  Bulk  or  final 
container  samples  of  completed  product 
shall  be  tested  for  potency  as  follows: 

(1)  Eight  feline  rhinotracheitis 
susceptible  cats  (five  vaccinates  and 
three  controls)  shall  be  used  as  test 
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animals.  Throat  and  nasal  swabs  shall 
be  collected  from  each  cat  and 
individually  tested  on  susceptible  cell 
cultures  for  the  presence  of  feline 
rhinotracheitis  virus.  Blood  samples 
shall  be  drawn  and  individual  serum 
samples  tested  for  neutralizing  antibody. 
The  cats  shall  be  considered  suitable  for 
use  if  all  swabs  are  negative  for  \irus 
isolation  and  all  serums  are  negative  for 
rhinotracheitis  virus  antibody  at  the  1:2 
Hnal  dilution  in  a  50  percent  plaque 
reduction  test  or  other  test  of  equal 
sensitivity. 

(ii)  The  five  cats  used  as  vaccinates 
shall  be  administered  one  dose  of 
vaccine  by  the  method  recommended  on 
the  label.  If  two  doses  are 
recommended,  the  second  dose  shall  be 
given  after  the  interval  recommended  on 
the  label. 

(iii)  Fourteen  or  more  days  after  the 
final  dose  of  vaccine,  the  vaccinates  and 
controls  shall  each  be  challenged 
intranasally  with  virulent  feline 
rhinotracheitis  virus  furnished  or 
approved  by  Veterinary  Services  and 
observed  each  day  for  14  days 
postchallenge.  The  rectal  temperature  of 
each  animal  shall  be  taken  and  the 
presence  or  absence  of  clinical  signs 
noted  and  recorded  each  day. 

(iv]  If  three  of  three  controls  do  not 
show  clinical  signs  of  feline 
rhinotracheitis  virus  infection  other  than 
fever,  the  test  is  inconclusive  and  may 
be  repeated. 

(v)  If  a  significant  difference  in 
clinical  signs  cannot  be  demonstrated 
between  vaccinates  and  controls  using  a 
scoring  system  approved  by  Veterinary 
Services  and  prescribed  in  the  Outline 
of  Production,  the  serial  is 
unsatisfactory. 

§113.132    Bursal  DtSMn*  Vaccin*.  KHI«d 
ViriM. 

Bursal  Disease  Vaccine.  Killed  Virus, 
shall  be  prepared  from  virus-bearing  cell 
culture  fluids  or  embryonated  chicken 
eggs.  Only  Master  Seed  which  has  been 
established  as  pure.  safe,  and 
immunogenic  shall  be  used  for  preparing 
seeds  for  vaccine  production.  All  serials 
shall  be  prepared  from  the  first  through 
the  fifth  passage  from  the  Master  Seed. 

{a)  The  Master  Seed  shall  meet  the 
applicable  requirements  prescribed  in 
§  113.120. 

(b]  Each  lot  of  Master  Seed  shall  be 
tested  for  pathogens  by  the  chicken 
embr>'0  inoculation  test  prescribed  in 
S  113.37,  except  that,  if  the  test  is 
inconclusive  because  of  a  vaccine  virus 
override,  the  chicken  inoculation  test 
prescribed  in  S  113.38  may  be  conducted 
and  the  virus  judged  accordingly. 

(c)  The  immunogenicity  of  vaccine 
prepared  in  accordance  with  the  Outline 


of  Production  shall  be  established  by  a 
method  acceptable  to  Veterinary 
Services.  Vaccine  used  for  this  test  shall 
be  at  the  highest  passage  from  the 
Master  Seed  and  prepared  at  the 
minimum  preinactivation  titer  speciHed 
in  the  Outline  of  Production.  The  test 
shall  establish  that  the  vaccine,  when 
used  as  recommended  on  the  label,  is 
capable  of  inducing  an  immune  response 
in  dams  of  sufficient  magnitude  to 
provide  significant  protection  to 
offspring. 

(d)  Test  requirements  for  release. 
Each  serial  and  subserial  shall  meet  the 
applicable  general  requirements 
prescribed  in  §  113.120  and  the  special 
requirements  in  this  paragraph.  Any 
serial  or  subserial  found  unsatisfactory 
by  a  prescribed  test  shall  not  be 
released. 

(1)  Safety.  Vaccinates  used  in  the 
potency  test  in  paragraph  (d)(2]  of  this 
section  shall  be  observed  each  day 
during  the  prechallenge  period.  If 
unfavorable  reactions  attributable  to  the 
vaccine  occur,  the  serial  is 
unsatisfactory.  If  unfavorable  reactions 
which  are  not  attributable  to  the  vaccine 
occur,  the  test  is  inconclusive  and  may 
be  repeated.  If  the  test  is  not  repeated, 
the  serial  is  unsatisfactory. 

(2]  Potency.  Bulk  or  final  container 
samples  of  completed  product  from  each 
serial  shall  be  tested  for  potency  using 


the  two-stage  potency  test  provided  in 
this  paragraph. 

(i)  Vaccinates.  Inject  each  of  21 
susceptible  chickens  14  to  28  days  of 
age.  properly  identified  and  obtained 
from  the  same  source  and  hatch,  with 
one  dose  of  vaccine  by  the  route 
recommended  on  the  label  and  obserx'e 
for  at  least  21  days. 

(ii)  Controls.  Retain  at  least  10 
additional  chickens  from  the  same 
source  and  hatch  as  unvaccinated 
controls. 

(iii)  Challenge.  Twenty-one  to  28  days 
postvaccination,  challenge  20  vaccinates 
and  10  controls  by  eyedrop  with  a 
virulent  infectious  bursal  disease  vims 
furnished  or  approved  by  Veterinary 
Services. 

(iv)  Postchallenge  period.  Four  days 
postchallenge.  necropsy  all  chickens 
and  examine  each  for  gross  lesions  of 
bursal  disease.  For  purposes  of  this  test, 
gross  lesions  shall  include  peribursal 
edema  and/or  edema  and/or 
macroscopic  hemorrhage  in  the  bursal 
tissue.  Vaccinated  chickens  showing 
gross  lesions  shall  be  counted  as 
failures.  If  at  least  80  percent  of  the 
controls  do  not  have  gross  lesions  of 
bursal  disease  in  a  stage  of  the  test,  that 
stage  is  considered  inconclusive  and 
may  be  repeated.  In  a  valid  test,  the 
results  shall  be  evaluated  according  to 
the  following  table: 
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(v)  If  four  or  five  vaccinates  show 
lesions  of  bursal  disease  in  the  first 
stage,  the  second  stage  may  be 
conducted  in  a  manner  identical  to  the 
first  stage.  If  the  second  stage  is  not 
conducted,  the  serial  is  unsatisfactory. 

(vi)  If  the  second  stage  is  used,  each 
serial  shall  be  evaluated  according  to 
the  second  part  of  the  table  on  the  basis 
of  cumulative  results. 

§  1 13.133    PscudorabiM  Vacckw,  Klltod 

vmis. 

Pseudorabies  Vaccine.  Killed  Virus, 
shall  be  prepared  from  virus-bearing  cell 
culture  fluids.  Only  Master  Seed  which 
has  been  established  as  pure,  safe,  and 
immunogenic  shall  be  used  for  preparing 
seeds  for  vaccine  production.  All  serials 
of  vaccine  shall  be  prepared  from  the 
first  through  the  fifth  passage  from  the 
Master  Seed. 


(a)  The  Master  Seed  shall  meet  the 
applicable  general  requirements 
prescribed  in  §  113.120. 

(b)  The  immunogenicity  of  vaccine 
prepared  from  the  Master  Seed  in 
accordance  with  the  Outline  of 
Production  shall  be  established  by  a 
method  acceptable  to  Veterinary 
Services.  Vaccine  used  for  this  test  shall 
be  at  the  highest  passage  from  the 
Master  Seed  and  at  the  minimum 
preinactivation  titer  provided  in  the 
Outline  of  Production. 

(c)  Test  requirements  for  release. 
Each  serial  and  subserial  shall  meet  the 
applicable  general  requirements 
prescribed  in  S  113.120  and  the  special 
requirements  provided  in  this  paragraph. 
Any  serial  or  subserial  found 
unsatisfactory  by  a  prescribed  test  shall 
not  be  released. 

(1)  Safety.  Vaccinates  used  in  the 
potency  te<it  in  paragraph  (c)(2)  of  this 
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section  shall  be  observed  each  day 
during  the  prechallenge  period.  If 
unfavorable  reactions  occur,  including 
neurological  signs,  which  are 
attributable  to  the  vaccine,  the  serial  is 
unsatisfactory.  If  unfavorable  reactions 
occur  which  are  not  attributable  to  the 
vaccine,  the  test  is  inconclusive  and 
may  be  repeated.  If  the  test  is  not 
repeated,  the  serial  is  unsatisfactory. 

(2)  Potency.  Bulk  or  final  container 
samples  of  completed  product  shall  be 
tested  for  potency  as  follows: 

(i)  Ten  pseudorabies  susceptible  pigs 
(five  vaccinates  and  five  controls)  shall 
be  used  as  test  animals.  The  animals 

shall  be  at  the  minimal  age  

recommended  for  vaccination.  Blood 
samples  shall  be  drawn  and  individual 
serum  samples  inactivated  and  tested 
for  neutralizing  antibody. 

(ii)  A  constant  virus-varying  serum 
neutralization  test  in  cell  culture  using 
50  to  300  TCIDso  of  virus  shall  be  used. 
Pigs  shall  be  considered  susceptible  if 
there  is  no  neutralization  at  1:2  final 
serum  dilution.  Other  tests  of  equal 
sensitivity  acceptable  to  Veterinary 
Services  may  be  used. 

(iii)  The  five  pigs  used  as  vaccinates 
shall  be  administered  one  dose  of 
vaccine  as  recommended  on  the  label.  If 
two  doses  are  recommended,  the  second 
dose  shall  be  given  after  the  interval 
recommended  on  the  label. 

(iv)  Fourteen  days  or  more  after 
vaccination,  blood  samples  shall  be 
drawn  and  individual  serum  samples 
inactivated  and  tested  for  pseudorabies 
virus  neutralizing  antibody  by  the 
method  used  to  determine  susceptibility. 

(v)  Test  interpretation.  If  the  controls 
have  not  remained  seronegative  at  1:2. 
the  test  is  inconclusive  and  may  be 
repeated.  If  at  least  four  of  the  five 
vaccinates  in  a  valid  test  have  not 
developed  titers  of  at  least  1:8.  and  the 
remaining  vaccinate  has  not  developed 
a  titer  of  at  least  1:4.  the  serial  is 
unsatisfactory,  except  as  provided  in 
paragraph  (c)(2)(vi)  of  this  section. 

(vi)  Virus  challenge  test.  If  the  results 
of  a  valid  serum  neutralization  test  are 
unsatisfactory,  the  vaccinates  and 
controls  may  be  challenged  with 
virulent  pseudorabies  virus  furnished  or 
approved  by  Veterinary  Services.  The 
animals  shall  be  observed  each  day  for 
14  days  postchallengc.  If  four  of  five 
controls  do  not  develop  central  nervous 
system  signs  or  die.  the  test  is 
inconclusive  and  may  be  repeated.  In  a 
valid  test  if  two  or  more  of  the 
vaccinates  develop  clinical  signs  or  die. 
the  serial  is  unsatisfactory. 


S  113.134    PwvevtnM  Vaccin*.  KHIMI  VIrut 
(Canin*). 

Parvovirus  Vaccine.  Killed  Virus, 
recommended  for  use  in  dogs,  shall  be 
prepared  from  virus-bearing  cell  culture 
fluids.  Only  Master  Seed  which  has 
been  established  as  pure.  safe,  and 
immunogenic  shall  be  used  for  vaccine 
production.  All  serials  of  vaccine  shall 
be  prepared  from  the  first  through  the 
fifth  passage  from  the  Master  Seed. 

(a)  The  Master  Seed  shall  meet  the 
applicable  general  requirements 
prescribed  in  S  113.120. 

(b)  The  immunogenicity  of  vaccine 
prepared  in  accordance  with  the  Outline 
of  Production  shall  be  established  as 
follows: 

(1)  Twenty-five  parvovirus  susceptible 
dogs  (20  vaccinates  and  5  controls)  shall 
be  used  as  test  animals.  Blood  samples 
drawn  from  each  dog  shall  be 
individually  tested  for  neutralizing 
antibody  against  canine  parvovirus  to 
determine  susceptibility. 

A  constant  virus-varying  serum 
neutralization  test  in  cell  culture  using 
50  to  300  TCIDso  of  virus  shall  be  used. 
Dogs  shall  be  considered  susceptible  if 
there  is  no  neutralization  at  a  1:2  final 
serum  dilution.  Other  tests  of  equal 
sensitivity  acceptable  to  Veterinary 
Services  may  be  used. 

(2)  A  viral  hemagglutination  test  or 
another  test  acceptable  to  Veterinary 
Services  shall  be  used  to  measure  the 
antigenic  content  of  vaccine  produced  at 
the  highest  passage  from  the  Master 
Seed  before  the  immunogenicity  test  is 
conducted.  The  20  dogs  used  as 
vaccinates  shall  be  injected  with  a 
predetermined  dose  of  vaccine  by  the 
method  recommended  on  the  label.  To 
confirm  the  dosage  calculations,  five 
replicate  tests  shall  be  conducted  on  a 
sample  of  the  vaccine  used.  If  two  doses 
are  used,  five  replicate  confirming  tests 
shall  be  conducted  on  each  dose. 

(3)  Fourteen  days  or  more  after  the 
final  dose  of  vaccine,  the  vaccinates  and 
the  controls  shall  be  challenged  with 
virulent  canine  parvovirus  furnished  or 
approved  by  Veterinary  Services  and 
the  dogs  observed  each  day  for  14  days. 
Rectal  temperature,  blood  lymphocyte 
count,  and  feces  for  viral  detection  shall 
be  taken  from  each  dog  each  day  for  at 
least  10  days  postchallenge  and  the 
presence  or  absence  of  clinical  signs 
noted  and  recorded  each  day. 

(i)  The  immunogenicity  of  the  vaccine 
shall  be  evaluated  on  the  following 
criteria  of  infection:  temperature  >103.4 
*F;  lymphopenia  of  >50  percent  of 
prechallenge  normal;  clinical  signs  such 
as  diarrhea,  mucus  in  feces,  or  blood  in 
feces;  and  viral  hemagglutinins  at  a  level 
of  >1:64  in  a  1:5  dilution  of  feces  or  a 
test  of  equal  sensitivity.  If  at  least  80 


percent  of  the  controls  do  not  show  at 
least  three  of  the  four  criteria  of 
infection  during  the  observation  period, 
the  test  is  inconclusive  and  may  be 
repeated. 

(ii)  If  at  least  19  of  the  20  vaocinates 
do  not  survive  the  observation  period 
without  showing  any  more  than  one 
criterion  of  infection  described  in 
subparagraph  (3)(i),  of  this  section,  the 
Master  Seed  is  unsatisfactory. 

(4)  The  Master  Seed  shall  be  retested 
for  immunogenicity  in  3  years  unless  use 
of  the  lot  previously  tested  is 
discontinued.  Only  five  susceptible  dogs 
(four  vaccinates  and  one  control)  need 
to  be  used  in  the  retest.  Susceptibility 
shall  be  determined  in  the  manner 
provided  in  paragraph  (b)(1)  of  this 
section. 

(i)  Each  vaccinate  shall  be  injected 
with  a  predetermined  quantity  of 
vaccine  virus  as  provided  in  paragraph 
(b)(2)  of  this  section. 

(ii)  Fourteen  to  21  days  after  the  last 
vaccination,  a  second  serum  sample 
shall  be  drawn  from  each  dog  and  tested 
for  neutralizing  antibody  to  canine 
parvovirus  in  the  same  manner  used  to 
determine  susceptibility. 

(iii)  If  the  control  has  not  remained 
seronegative  at  1:2,  the  test  is 
inconclusive  and  may  be  repeated. 

(iv)  If  three  of  the  four  vaccinates  in  a 
valid  test  do  not  develop  titers  based 
upon  final  serum  dilution  of  at  least  1:16. 
and  the  remaining  vaccinate  does  not 
develop  a  titer  of  at  least  1:8,  the  Master 
Seed  is  unsatisfactory,  except  as 
provided  in  subparagraph  (4)(v)  of  this 
section. 

(v)  If  the  results  of  a  valid  SN  test  are 
unsatisfactory,  the  vaccinates  and  the 
control  may  be  challenged  as  provided 
in  paragraph  (b)(3)  of  this  section.  If  at 
least  three  of  the  four  criteria  of. 
infection  are  not  shown,  the  test  is 
inconclusive  and  may  be  repeated, 
except  that  if  any  of  the  vaccinates 
show  more  than  one  criterion  of 
infection,  the  Master  Seed  is 
unsatisfactory. 

(5)  An  Outline  of  Production  change 
shall  be  made  before  authority  for  use  of 
a  new  lot  of  Master  Seed  shall  be 
granted  by  Veterinary  Services. 

(c)  Test  requirements  for  release. 
Each  serial  and  subserial  shall  meet  the 
requirements  prescribed  in  §  113.120  and 
in  this  paragraph.  Any  serial  or 
subserial  found  unsatisfactory  by  a 
prescribed  test  shall  not  be  released. 

(1)  Potency.  Bulk  or  final  container 
samples  of  completed  product  shall  be 
tested  for  antigenic  content  using  the 
method  used  in  paragraph  (b)(2)  of  this 
section.  To  be  eligible  for  release,  each 
serial  and  each  subserial  shall  have  an 
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antigenic  content  sufTiciently  greater 
than  that  used  in  the  immunogenicity 
test  to  assure  that  when  tested  at  any 
time  within  the  expiration  period,  each 
serial  and  subserial  shall  have  an 
antigenic  content  equal  to  the  amount 
used  in  such  immunogenicity  test. 
(2)  Vims  identity.  Bulk  or  final 
container  samples  shall  be  tested  for 
virus  identity  by  conducting  a 
hemagglutination  test  using  duplicate 
samples  and  pretreating  one  with 
specific  canine  parvovirus  antibody.  If 
there  is  not  at  least  an  eightfold 
reduction  in  hemagglutinating  activity, 
the  hemagglutination  is  considered  to  be 
nonspecific  and  the  serial  is 
unsatisfactory. 

|1ia.1S1    Canim  ParaMluMiza  Vacdfw. 

Canine  Parainfluenza  Vaccine  shall 
be  prepared  from  virus-bearing  cell 
culture  fluids.  Only  Master  Seed  which 
has  been  established  as  pure.  safe,  and 
immunogenic  shall  be  used  for  preparing 
seeds  for  vaccine  production.  All  serials 
of  vaccine  shall  be  prepared  from  the 
first  through  the  fifth  passage  from  the 
Master  Seed. 

(a)  The  Master  Seed  shall  meet  the 
applicable  general  requirements 
prescribed  in  S  113.135  and  the 
requirements  in  this  section. 

(b)  Each  lot  of  Master  Seed  shall  be 
tested  for  immunogenicity.  The  selected 
virus  dose  shall  be  established  as 
follows: 

(1)  Twenty-five  canine  parainfluenza 
susceptible  dogs  (20  vaccinates  and  5 
controls)  shall  be  used  as  test  animals. 
Nasal  swabs  shall  be  collected  from 
each  dog  on  the  day  the  first  dose  of 
vaccine  is  administered  and  individually 
tested  on  susceptible  cell  cultures  for 
the  presence  of  canine  parainfluenza 
virus.  Blood  samples  shall  also  be 
drawn  and  individual  serum  samples 
tested  for  neutralizing  antibody.  Dogs 
shall  be  considered  susceptible  if  all 
swabs  are  negative  for  virus  isolation 
and  if  all  serums  are  negative  for  canine 
parainfluenza  antibody  at  a  1:2  final 
dilution  in  a  constant  virus-varying 
serum  neutralization  test  using  50  to  300 
TCIDm  of  canine  parainfluenza  virus. 

(2)  A  geometric  mean  titer  of  vaccine 
produced  at  the  highest  passage  from 
the  Master  Seed  shall  be  established 
before  the  immunogenicity  test  is 
conducted.  The  20  dogs  used  as 
vaccinates  shall  be  administered  a 
predetermined  quantity  of  vaccine  virus. 
Five  replicate  virus  titrations  shall  be 
conducted  on  a  sample  of  the  vaccine 
virus  dilution  used  to  confirm  the  dosage 
administered.  If  two  doses  are  used,  five 
replicate  confirming  titrations  shall  be 
conducted  on  each  dose. 


(3)  Three  to  4  weeks  after  the  final 
dose  of  vaccine,  all  dogs  shall  be  bled 
for  serum  antibodies  and  nasal  swabs 
shall  be  collected  for  canine 
parainfluenza  virus  isolation.  On  the 
same  day,  all  vaccinates  and  controls 
shall  be  challenged  with  canine 
parainfluenza  virus  furnished  or 
approved  by  Veterinary  Services. 

(4]  The  rectal  temperature  of  each  dog 
shall  be  taken  and  the  presence  of 
respiratory  or  other  clinical  signs 'of 
canine  parainfluenza  virus  infection 
noted  and  recorded  each  day  for  14 
consecutive  days  postchallenge.  Nasal 
swabs  shall  be  collected  from  each  dog 
each  day  for  at  least  10  consecutive 
days  postchallenge.  Individual  swabs 
shall  be  tested  for  virus  isolation  by 
cultiu%  in  canine  parainfluenza  virus 
susceptible  cells  for  at  least  7  days. 
Results  shall  be  evaluated  according  to 
the  following  criteria: 

(i)  If  five  of  five  controls  have  not 
remained  seronegative  at  a  final  serum 
dilution  of  1:2  during  the  prechallenge 
period,  the  test  is  inconclusive  and  may 
be  repeated. 

(ii)  If  more  than  one  vaccinate  shows 
febrile  response,  respiratory  or  other 
clinical  signs  of  canine  parainfluenza 
virus  infection;  or,  if  less  than  19  of  20 
vaccinates  show  serum  neutralization 
titers  of  1:4  or  greater  or.  if  there  is  not  a 
significant  reduction  in  virus  isolation 
rate  in  vaccinates  when  compared  with 
controls,  the  Master  Seed  is 
unsatisfactory. 

(5)  The  Master  Seed  shall  be  retested 
for  immunogenicity  in  3  years  unless  use 
of  the  lot  previously  tested  is 
discontinued.  Only  five  vaccinates  and 
five  controls  need  to  be  used  in  the 
retest:  Provided,  That  five  of  five 
vaccinates  and  five  of  five  controls  shall 
meet  the  criteria  prescribed  in 
paragraph  (b)(4)  of  this  section. 

(6)  An  Outline  of  Production  change 
shall  be  made  before  authority  for  use  of 
a  new  lot  of  Master  Seed  shall  be 
granted  by  Veterinary  Services. 

(c)  Test  requirements  for  release. 
Each  serial  and  subserial  shall  meet  the 
applicable  general  requirements 
prescribed  in  §  113.135  and  the 
requirements  in  this  paragraph.  Any 
serial  or  subserial  found  unsatisfactory 
by  a  prescribed  test  shall  not  be 
released. 

(1)  Virus  titer  requirements.  Final 
container  samples  of  completed  product 
shall  be  tested  for  virus  titer  using  the 
titration  method  used  in  paragraph  (b)(2) 
of  this  section.  To  be  eligible  for  release, 
each  serial  and  each  subserial  shall 
have  a  virus  titer  sufficiently  greater 
than  the  titer  of  vaccine  virus  used  in 
the  immunogenicity  test  prescribed  in 
paragraph  (b)  of  this  section  to  assure 


that,  when  tested  at  any  time  within  the 
expiration  period,  each  serial  and 
subserial  shall  have  a  virus  titer  at  least 
10*^^  greater  than  that  used  in  the 
immunogenicity  test  but  not  less  than 
10*»TCID5operdose. 

S113.1S2    Parvovirus  Vaccine  (Canine). 

Parvovirus  Vaccine  recommended  for 
use  in  dogs  shall  be  prepared  from  virus- 
bearing  cell  culture  fluids.  Only  Master 
Seed  which  has  been  established  as 
pure,  safe,  and  immunogenic  shall  be 
used  for  preparing  seeds  for  vaccine 
production.  All  serials  of  vaccine  shall 
be  prepared  from  the  first  through  the 
fifth  passage  from  the  Master  Seed. 

(a)  The  Master  Seed  shall  meet  the 
applicable  general  requirements 
prescribed  in  S  113.135  and  the 
requirements  in  this  section. 

(b)  The  Master  Seed  shall  be  tested 
for  reversion  to  virulence  in  dogs  using  a 
method  acceptable  to  Veterinary 
Services.  If  a  significant  increase  in 
virulence  is  seen  within  five 
backpassages,  the  Master  Seed  is 
unsatisfactory. 

(c)  Each  lot  of  Master  Seed  shall  be 
tested  for  immunogenicity.  The  selected 
virus  dose  shall  be  established  as 
follows: 

(1)  Twenty-five  canine  parvovirus 
susceptible  dogs  (20  vaccinates  and  5 
controls)  shall  be  used  as  test  animals. 
Blood  samples  drawn  from  each  dog 
shall  be  individually  tested  for 
neutralizing  antibody  against  canine 
parvovirus  to  determine  susceptibility. 
Dogs  shall  be  considered  susceptible  if 
there  is  no  neutralization  at  a  1:2  final 
serum  dilution  in  a  constant  virus- 
varying  serum  neutralization  test  in  cell 
culture  using  50  to  300  TCIDso  of  canine 
parvovirus. 

(2)  A  geometric  mean  titer  of  the 
vaccine  produced  at  the  highest  passage 
from  the  Master  Seed  shall  be 
established  before  the  immunogenicity 
test  is  conducted.  The  20  dogs  used  as 
vaccinates  shall  be  administered  a 
predetermined  quantity  of  vaccine  virus 
by  the  method  recommended  on  the 
label.  To  confirm  the  dosage 
calculations,  five  replicate  virus 
titrations  shall  be  conducted  on  a 
sample  of  the  vaccine  virus  dilution 
used.  If  two  doses  are  used,  five 
replicate  confirming  titrations  shall  be 
conducted  on  each  dose. 

(3)  Fourteen  days  or  more  after  the 
final  dose  of  vaccine  the  vaccinates  and 
the  controls  shall  be  challenged  with 
virulent  canine  parvovirus  furnished  or 
approved  by  Veterinary  Services  and 
the  dogs  observed  each  day  for  14  days. 
Rectal  temperature,  blood  lymphocyte 
count,  and  feces  for  viral  detection  shall 
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be  taken  from  each  dog  each  day  for  at 
least  10  days  postchallenge  and  the 
presence  or  absence  of  clinical  signs 
noted  and  recorded  each  day. 

(i)  The  immunogenicity  of  the  Master 
Seed  shall  be  evaluated  on  the  following 
criteria  of  infection:  temperature  >103.4 
'F:  lymphopenia  of  >50  percent  of 
prechallenge  normal;  clinical  signs  such 
as  diarrhea,  mucus  in  feces,  or  blood  in 
feces:  and  viral  hemagglutinins  at  a  level 
of  >1:64  in  a  1:5  dilution  of  feces  or  a 
test  of  equal  sensitivity.  If  at  least  80 
percent  of  the  controls  do  not  show  at 
least  three  of  the  four  criteria  of 
infection  during  the  observation  period, 
the  test  is  inconclusive  and  may  be 
repeated. 

(ii)  If  at  least  19  of  the  20  vaccinates 
do  not  survive  the  observation  period 
without  showing  more  than  one  criterion 
of  infection  described  in  subparagraph 
(c](3](i).  of  this  section,  the  Master  Seed 
is  unsatisfactory. 

(4)  The  Master  Seed  shall  be  retested 
for  immunogenicity  in  3  years  unless  use 
of  the  lot  previously  tested  is 
discontinued.  Five  susceptible  dogs  (four 
vaccinates  and  one  control)  may  be 
used  in  the  retest.  Susceptibility  shall  be 
determined  in  the  manner  provided  in 
paragraph  (c](l]  of  this  section. 

(i)  Each  vaccinate  shall  be 
administered  a  predetermined  quantity 
of  vaccine  virus  as  provided  in 
paragraph  (c)(2)  of  this  section. 

(ii)  Fourteen  to  21  days  after  the  last 
vaccination,  a  second  serum  sample 
shall  be  drawn  from  each  dog  and  tested 
for  neutralizing  antibody  to  canine 
parvovirus  in  the  same  manner  used  to 
determine  susceptibility. 

(iii)  If  the  control  has  not  remained 
seronegative  at  1:2,  the  test  is 
inconclusive  and  may  be  repeated. 

(iv)  If  three  of  the  four  vaccinates  in  a 
valid  test  do  not  develop  titers  of  at 
least  1:16  final  serum  dilution,  and  the 
remaining  vaccinate  does  not  develop  a 
titer  of  at  least  1:8,  the  Master  Seed  is 
unsatisfactory,  except  as  provided  in 
paragraph  (c)(4)(v)  of  this  section. 

(v)  If  the  results  of  a  valid  SN  test  are 
unsatisfactory,  the  vaccinates  and  the 
control  may  be  challenged  as  provided 
in  paragraph  (c)(3)  of  this  section.  If  at 
least  three  of  the  four  criteria  of  ^ 
infection  are  not  shown  in  the  control 
dog.  the  test  is  inconclusive  and  may  be 
repeated,  except  that  if  any  of  the 
vaccinates  show  more  than  one  criterion 
of  infection,  the  Master  Seed  is 
unsatisfactory. 

(5)  An  Outline  of  Prodnction  change 
shall  be  made  before  authority  for  use  of 
a  new  lot  of  Master  Seed  shall  be 
granted  by  Veterinary  Services. 

(d)  Test  requirements  for  release. 
Each  serial  and  subserial  shall  meet  the 


applicable  general  requirements 
prescribed  in  1 113.135  and  the 
requirements  in  this  paragraph.  Any 
serial  or  subserial  found  unsatisfactory 
by  a  prescribed  test  shall  not  be 
released. 

(1)  Virus  titer  requirements.  Final 
container  samples  of  completed  product 
shall  be  tested  for  virus  titer  using  the 
titration  method  used  in  paragraph  (c)(2) 
of  this  section.  To  be  eligible  for  release, 
each  serial  and  each  subserial  shall 
have  a  virus  titer  sufficiently  greater 
than  the  titer  of  vaccine  used  in  the 
immunogencity  test  in  paragraph  (c)  of 
this  section  to  assure  that,  when  tested 
at  any  time  within  the  expiration  period, 
each  serial  and  subserial  shall  have  a 
virus  titer  of  10*^'  greater  than  that  used 
in  the  immunogenicity  test,  but  not  less 
thanlC-MDw""*^ 

9113.153    PMudorabie*  Vaccine. 

Pseudorabies  Vaccine  shall  be 
prepared  from  virus-bearing  cell  culture 
fluids.  Only  Master  Seed  which  has 
been  established  as  pure,  safe,  and 
immunogenic  shall  be  used  for  preparing 
seeds  for  vaccine  production.  All  serials 
of  vaccine  shall  be  prepared  from  the 
first  through  the  fifth  passage  from  the 
Master  Seed. 

(a)  The  Master  Seed  shall  meet  the 
applicable  general  requirements 
prescribed  in  S  113.135  and  the 
requirements  in  this  section. 

(b)  Each  lot  of  Master  Seed  shall  be 
tested  for  immunogenicity.  The  selected 
virus  dose  shall  be  established  as 
follows: 

(1)  Twenty-five  pseudorabies 
susceptible  pigs  (20  vaccinates  and  5 
controls)  of  the  youngest  age  for  which 
the  vaccine  is  recommended,  shall  be 
used  as  test  animals.  Blood  samples 
shall  be  taken  from  each  pig  and  the 
serums  inactivated  and  individually 
tested  for  neutralizing  antibody  against 
pseudorabies  virus.  Pigs  shall  be 
considered  susceptible  if  there  is  no 
neutralization  at  a  1:2  final  serum 
dilution  in  a  constant  virus-varying 
serum  neutralization  test  using  50  to  300 
TCIDso  pseudorabies  virus. 

(2)  A  geometric  mean  titer  of  the 
vaccine  produced  at  the  highest  passage 
from  the  Master  Seed  shall  be 
established  before  the  immunogenicty 
test  is  conducted.  The  20  pigs  used  as 
vaccinates  shall  be  administered  a 
predetermined  quantity  of  vaccine  virus 
by  the  method  recommended  on  the 
label.  To  confirm  the  dosage  * 
administered,  five  replicate  virus 
titrations  shall  be  conducted  on  a 
sample  of  the  vaccine  virus  dilution 
used. 

(3)  Fourteen  to  28  days 
postvaccination,  the  vaccinates  and 


controls  shall  be  challenged  with 
virulent  pseudorabies  virus  furnished  or 
approved  by  Veterinary  Services  and 
observed  each  day  for  14  days. 

(i)  If  at  least  four  of  the  five  controls 
do  not  develop  severe  central  nervous 
system  signs  or  die,  the  test  is 
inconclusive  and  may  be  repeated. 

(ii)  If  at  least  19  of  the  20  vaccinates  in 
a  valid  test  do  not  remain  free  of  signs 
of  pseudorabies,  the  Master  Seed  is 
unsatisfactory. 

(4)  The  Master  Seed  shall  be  retested 
for  immunogenicity  in  3  years  unless  use 
of  the  lot  is  discontinued.  Only  five 
vaccinates  and  five  controls  need  to  be 
used  in  the  retest.  Susceptibility  and  age 
requirements  shall  be  as  provided  in 
paragraph  (b)(1)  of  this  section. 

(ii)  Fourteen  to  28  days 
postvaccination.  a  blood  sample  shall  be 
taken  from  each  pig  and  the  serum 
inactivated  and  tested  for  neutralizing 
antibody  to  pseudorabies  virus  by  the 
same  method  used  to  determine 
susceptibility. 

(iii)  If  the  five  controls  have  not 
remained  seronegative  at  1:2,  the  test  is 
inconclusive  and  may  be  repeated. 

(iv)  If  at  least  four  of  the  five 
vaccinates  in  a  valid  test  have  not 
developed  titers  of  1:8  final  serum 
dilution  or  greater  and  the  remaining 
vaccinate  a  titer  of  1:4  or  greater,  the 
Master  Seed  is  unsatisfactory,  except  as 
provided  in  paragraph  (b)(4)(v). 

(v)  If  the  results  of  a  valid 
neutralization  test  are  unsatisfactory, 
the  vaccinates  and  controls  may  be 
challenged  as  provided  in  paragraph 
(b)(3)  of  this  section.  If  at  least  four  of 
five  controls  do  not  develop  severe 
central  nervous  system  signs  or  die,  the 
test  is  inconclusive  and  may  be 
repeated.  If  all  five  of  the  vaccinates  in  a 
valid  test  do  not  remain  free  of  signs  of 
pseudorabies,  the  Master  Seed  is 
unsatisfactory. 

(5)  An  Outline  of  Production  change 
shall  be  made  before  authority  for  use  of 
a  new  lot  of  Master  Seed  shall  be 
granted  by  Veterinary  Services. 

(c)  Test  requirements  for  release. 
Each  serial  and  subserial  shall  meet  the 
applicable  general  requirements 
prescribed  in  S  113.135  and  the 
requirements  in  this  paragraph. 

(2)  Virus  titer  requirements.  Final 
container  samples  of  completed  product 
shall  be  titrated  by  the  method  used  in 
paragraph  (b)(2)  of  this  section.  To  be 
eligible  for  release,  each  serial  and 
subserial  shall  have  a  virus  titer 
sufficiently  greater  than  the  titer  of  the 
vaccine  used  in  the  immunogenicity  test 
prescribed  in  paragraph  (b)  of  this 
section  to  assure  that,  when  tested  at 
any  time  within  the  expiration  period, 
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each  serial  and  subserial  shall  have  a 
virus  titer  at  least  10."  greater  than  that 
used  in  the  immunogenicity  test,  but  not 
less  than  IO^^TCIDm  per  dose. 


1113.167    Ttnosynovttis  Vaccin«. 

Tenosynovitis  Vaccine  shall  be 
prepared  from  virus-bearing  cell  culture 
fluids  or  embryonated  chicken  eggs. 

Only  Master  Seed  which  has  been 
established  as  pure.  safe,  and 
immunogenic  shall  be  used  for  preparing 
seeds  for  vaccine  production.  All  serials 
of  vaccine  shall  be  prepared  from  the 
flrst  through  the  fifth  passage  from  the 
Master  Seed. 

(a)  The  Master  Seed  shall  meet  the 
applicable  general  requirements 
prescribed  in  S  113135.  except  (a)(3)(ii) 
and  (c).  and  the  special  requirements  in 
this  section. 

(b)  Each  lot  of  Master  Seed  shall  be 
tested  for 

(1)  Pathogens  by  the  chicken 
inoculation  test  prescribed  in  {  113.36. 

(2)  Lymphoid  leukosis  virus 
contamination  as  follows: 

(i)  Each  of  at  least  10  3-week-old  or 
older  lymphoid  leukosis  free  chickens 
from  the  same  source  and  hatch  shall  be 
injected  intra-muscularly  with  an 
amount  of  Master  Seed  equal  to  100 
label  doses  of  vaccine.  At  least  15 
chickens  of  the  same  source  and  hatch 
shall  be  used  as  controls:  5  or  more  shall 
be  unvaccinated  and  serve  as  negative 
controls;  5  or  more  shall  be  injected  with 
subgroup  A  lymphoid  leukosis  virus;  and 
5  or  more  with  subgroup  B  lymphoid 
leukosis  virus.  Each  group  of  control 
chickens  shall  be  held  isolated  from 
each  other  and  from  the  vaccinates. 

(ii)  Twenty-one  to  28  days 
postinoculation,  blood  samples  shall  be 
taken  from  each  chicken  and  the  serum 
separated  using  a  technique  conducive 
to  vims  preservation.  These  serums 
shall  be  used  as  inocula  in  the 
complement  fixation  for  avian  lymphoid 
leukosis  (COFAL)  test  prescribed  in 
9  113.31. 

(iii)  Serums  from  the  vaccinates  shall 
be  tested  separately,  but  serums  within 
each  control  group  may  be  pooled.  A 
valid  test  shall  have  positive  COFAL 
reactions  from  each  virus  inoculated 
group  and  negative  reactions  from  the 
uninoculated  controls.  If  any  of  the 
chickens  injected  with  the  Master  Seed 
have  positive  COFAL  test  reactions  in  a 
valid  test,  the  Master  Seed  is 
unsatisfactory. 

(3)  Identity  using  the  following  agar 
gel  immunodiffusiop  test.  The  undiluted 
Master  Seed  may  be  used  as  test  antigen 
or  the  Master  Seed  may  be  inoculated 
onto  the  chorio-allantoic  membrane 
(CAM)  of  fully  susceptible  chicken 


embryos  and  the  infected  CAMs  ground 
and  used  as  antigen.  A  known 
tenosynovitis  antiserum  and  a  known 
tenosynovitis  antigen  shall  be  used  in 
the  test.  A  precipitin  line  shall  form 
between  the  test  antigen  and  the  known 
antiserum  in  the  center  well  which 
shows  identity  with  the  line  formed 
between  the  antiserum  and  the  known 
antigen,  or  the  Master  Seed  is 
unsatisfactory. 

(4)  Safety  using  the  following  chicken 
test: 

(i)  For  vaccines  intended  for  use  in 
chickens  less  than  14  days  of  age. 
Master  Seed  equal  to  10  label  doses 
shall  be  administered  subcutaneously  to 
each  of  25  1-day-old  tenosynovitis 
susceptible  chickens. 

(ii)  For  vaccines  intended  for  use  only 
in  chickens  14  aays  of  age  or  older. 
Master  Seed  equal  to  10  label  doses 
shall  be  administered  subcutaneously  to 
each  of  25  4-week-old  or  older 
tenosynovitis  susceptible  chickens. 

(iii)  The  vaccinates  shall  be  observed 
each  day  for  21  days.  If  unfavorable 
reactions  occur  which  are  attributable  to 
the  vaccine,  the  Master  Seed  is 
unsatisfactory.  If  unfavorable  reactions 
occur  which  are  not  attributable  to  the 
vaccine,  the  test  is  inconclusive  and 
may  be  repeated. 

(c)  Each  lot  of  Master  Seed  shall  be 
tested  for  immunogenicity.  The  selected 
virus  dose  shall  be  established  as 
follows: 

(1)  Tenosynovitis  susceptible 
chickens,  of  the  same  age  and  from  the 
same  source  shall  be  used  as  test  birds. 
Vaccines  intended  for  use  in  very  young 
chickens  shall  be  administered  to 
chickens  of  the  youngest  age  for  which 
the  vaccine  is  recommended.  Vaccines 
intended  for  use  in  older  chickens  shall 
be  administered  to  4-week-old  or  older 
chickens.  Twenty  or  more  vaccinates 
shall  be  used  for  each  method  of 
administration  recommended  on  the 
label.  Ten  or  more  chickens  shall  be 
held  as  unvaccinated  controls. 

(2)  A  geometric  mean  titer  of  the 
vaccine  produced  at  the  highest  passage 
from  the  Master  Seed  shall  be 
established  using  a  method  acceptable 
to  Veterinary  Services  before  the 
immunogenicity  test  is  conducted.  A 
predetermined  quantity  of  vaccine  virus 
shall  be  administered  to  each  vaccinate. 
Five  replicate  virus  titrations  shall  be 
conducted  on  an  aliquot  of  the  vaccine 
virus  to  confirm  the  dose. 

(3)  Twenty-one  to  28  days 
postvaccination,  each  vaccinate  and 
control  shall  be  challenged  by  injecting 
virulent  virus  furnished  or  approved  by 
Veterinary  Services  into  one  foot  pad. 
The  vaccinates  and  controls  shall  be 
observed  each  day  for  14  days.  If  at 


least  90  percent  of  the  controls  do  not 
develop  swelling  and  discoloration  in 
the  phalangeal  joint  area  of  the  injected 
foot  pad  typical  of  infection  with 
tenosynovitis  virus,  the  test  is 
inconclusive  and  may  be  repeated.  If  at 
least  19  of  20,  27  of  30,  or  36  of  40 
vaccinates  do  not  remain  free  from 
these  signs,  disregarding  transient 
swelling  which  subsides  within  5  days 
postchallenge,  the  Master  Seed  is 
unsatisfactory. 

(4)  The  Master  Seed  shall  be  retested 
for  immunogenicity  in  3  years  unless  use 
of  the  lot  is  discontinued.  Only  one 
method  of  administration  recommended 
on  the  label  need  be  used  in  the  retest. 
The  vaccinates  and  controls  shall  meet 
the  criteria  prescribed  in  paragraph 
(c)(3)  of  this  section. 

(5)  An  Outline  of  Production  change 
shall  be  made  before  authority  for  use  of 
a  new  lot  of  Master  Seed  shall  be 
granted  by  Veterinary  Services. 

(d)  Test  requirements  for  release. 
Each  serial  and  subserial  shall  meet  the 
applicable  general  requirements 
prescribed  in  S  113.135,  except  (c).  and 
the  requirements  in  this  paragraph. 

(1)  Purity.  Final  container  samples  of 
completed  product  from  each  serial  shall 
be  tested  for  pathogens  by  the  chicken 
inoculation  test  prescribed  in  §  113.36. 

(2)  Safety. 

(i)  Final  container  samples  of 
completed  product  from  each  serial  shall 
be  safety  tested  as  follows: 

(A)  For  vaccines  intended  for  use  in 
very  young  chickens,  each  of  25  1-day- 
old  tenosynovitis  susceptible  chickens 
shall  be  vaccinated  with  the  equivalent 
of  10  doses  by  one  method 
recommended  on  the  label. 

(B)  For  vaccines  intended  for  use  in 
older  chickens,  each  of  25  4-week-old  or 
older  tenosynovitis  susceptible  chickens 
shall  be  vaccinated  with  the  equivalent 
of  10  doses  by  one  method 
recommended  on  the  label. 

(ii)  The  vaccinates  shall  be  observed 
each  day  for  21  days.  If  unfavorable 
reactions  occur  which  are  attributable  to 
the  product,  the  serial  is  unsatisfactory. 
If  unfavorable  reactions  occur  in  more 
than  two  vaccinates  which  are  not 
attributable  to  the  product,  the  test  is 
inconclusive  and  may  be  repeated.  If  the 
test  is  not  repeated,  the  serial  is 
unsatisfactory. 

(3)  Virus  titer  requirements.  Final 
container  samples  of  completed  product 
shall  be  titrated  by  the  method  used  in 
paragraph  (c)(2)  of  this  section.  To  be 
eligible  for  release,  each  serial  and 
subserial  shall  have  a  virus  titer 
sufficiently  greater  than  the  titer  of  the 
vaccine  virus  used  in  the 
immunogenicity  test  prescribed  in 
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paragraph  (c)  of  this  section  to  assure 
that,  when  tested  at  any  time  within  the 
expiration  period,  each  serial  and 
subserial  shall  have  a  virus  titer  10  "'^ 
greater  than  that  used  in  the 
immunogenicity  test,  but  not  less  than 
log  10  *-°  titration  units  (PFU  or  ID  so)  per 
dose. 

(4)  Identity.  Bulk  or  final  container 
samples  of  completed  product  from  each 
serial  shall  be  tested  for  identity  as 
prescribed  in  paragraph  (b)(3)  of  this 
section  and  shall  meet  the  criteria  stated 
therein. 

(37  Stat.  832-833  (21  U.S.C.  151-158)) 

Done  at  Washington.  D.C.  this  28th  day  of 
December  1984. 

K.R.  Hook. 

Acting  Deputy  Administrator.  Veterinary 

Services. 

[FR  Doc.  85-311  Filed  1-3-85:  8:45  ain| 
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9CFR  Part  113 


(Docket  No.  84-105] 


Viruses,  Serums,  Toxins,  and 
Analogous  Products;  Revision  of 
Standard  Requirements  for  the 
Detection  of  Extraneous  Agents  in 
Vaccines  Prepared  Using  Cells  and 
Ingredients  of  Animal  Origin; 
Relaxation  of  Testing  Requirements 


agency:  Animal  and  Plant  Health 
Inspection  Service.  USD^ 
action:  Final  rule. 
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summary:  These  revisions  amend  the 
Standard  Requirements  for  the  detection 
of  extraneous  agents  in  vaccines 
prepared  using  Master  Seeds,  cells,  and 
ingredients  of  animal  origin.  Such 
vaccines  consist  mostly  of  virus 
vaccines.  The  amendments  will  relax 
the  test  requirements  for  tumorigenicity 
and  oncogenicity  in  cells  used  in  making 
vaccines.  Test  procedures  for  detecting 
extraneous  agents  are  currently  codified 
in  the  general  requirements  for  cells  and 
ingredients.  By  adding  new  sections.  9 
CFR  113.46  and  113.47,  specific  test 
procedures  will  be  standardized  and 
incorporated  by  reference  in  the 
ingredient  requirement  standards  for 
live  vaccines.  This  will  simplify  and 
streamline  future  testing  of  vaccines 
prior  to  release. 

EFFECTIVE  DATE:  These  amendments  will 
become  effective  January  4, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Peter  L.  Joseph,  VS,  APHIS,  USDA. 
Room  836.  Federal  Building.  6505 
Belcrest  Road,  Hyattsville.  MD  20782, 
301^36-7760. 


SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
assigned  OMB  control  number  0579- 
0013. 

Executive  Order  12291 

These  actions  have  been  reviewed 
under  USDA  procedures  established  in 
Secretary's  Memorandum  No.  1512-1  to 
implement  Executive  Order  12291  and 
have  been  classified  as  "Nonmajor 
Rule." 

The  rules  will  not  have  a  significant 
effect  on  the  economy  and  will  not 
result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises,  in  domestic  or  export 
markets. 

In  addition,  this  final  rule  represents 
the  culmination  of  a  cyclical  review  of  9 
CFR  113.50-55.  This  review  is  required 
by  Executive  Order  12291.  As  outlined 
elsewhere  in  these  Supplementary 
Information  paragraphs,  the  changes  in 
the  regulation  resulting  from  the  review 
were  proposed  in  November  of  1982  (47 
FR  53884).  The  Comment  period  was 
reopened  in  June  of  1984  (49  FR  23862). 
This  final  rule  will  be  reviewed  again 
within  5  years  as  part  of  the  ongoing 
review  process. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Mr.  Bert  W.  Hawkins.  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service  (Agency),  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
small  entity  is  defined  as  a  business 
which  is  independently  owned  and 
operated  and  is  not  dominant  in  the  field 
of  veterinary  biologies  manufacturing. 

Background 

Current  procedures  for  testing  Master 
Seeds,  cells,  and  ingredients  of  animal 
origin  used  in  the  preparation  of 
vaccines  are  repeated  in  several  parts  of 
the  Standard  Requirements.  Such 
Master  Seeds,  cells,  and  ingredients  of 
animal  origin  are  used  almost 
exclusively  in  the  production  of  virus 
vaccines.  Many  of  these  testing 
procedures  have  been  used  for  a  number 
of  years  and  no  longer  reflect  the  state- 


of-the-art  in  laboratory  testing.  Since 
these  methods  were  codified  in  the 
Standard  Requirements,  new  procedures 
have  evolved  which  are  more  sensitive 
and  specific  for  detecting  extraneous 
agents.  Newer  materials  and  techniques 
have  been  developed  for  identifying 
viruses  used  in  the  production  of 
biological  products.  Experience  in 
production  of  virus  vaccines  has 
clarified  and  increased  our  knowledge 
of  test  methods  and  types  of  cells  to  be 
used  when  testing  cell  lines  for  purity. 

On  November  30, 1982,  APHIS 
published  in  the  Federal  Register  (47  FR 
53884)  a  rulemaking  notice  to  revise  the 
Standard  Requirements  for  the  detection 
of  extraneous  agents  in  vaccines 
prepared  using  cells  and  ingredients  of 
animal  origin.  The  purpose  of  the 
proposed  rulemaking  was  to  amend  and 
update  the  requirements  for  the 
detection  of  extraneous  agents  in  Master 
Seeds,  cells,  and  ingredients  of  animal 
origin  used  in  the  preparation  of 
biological  products.  The  notice  proposed 
to  relax  the  test  requirements  for 
tumorigenicity  and  oncogenicity  in  9 
CFR  113.52  for  cell  lines  used  in  making 
vaccines.  Some  procedures  for  testing 
cells  and  ingredients  of  animal  origin 
used  in  the  preparation  of  vaccines  are 
repeated  in  several  parts  of  the 
Standard  Requirements.  The  notice 
proposed  to  eliminate  the  repetition  by 
codifying  test  procedures  in  two  new 
Standard  Requirements  and  incorporate, 
by  reference,  these  procedures  in 
applicable  general  xequirements. 

The  public  comment  period  for  the 
proposed  standards  was  scheduled  to 
end  on  January  31, 1983.  From  comments 
received,  it  was  evident  that  the  changes 
as  proposed  were  not  sufficiently  clear 
as  written  and  could  in  fact  increase  the 
testing  requirements  contrary  to  the 
intent. 

Due  to  the  number  of  comments 
received,  including  requests  to  extend 
the  comment  period,  the  Agency  decided 
to  republish  the  proposed  rulemaking 
incorporating  acceptable  changes.  This 
allowed  for  an  additional  60-day 
comment  period.  Comments  received 
during  the  second  60-day  comment 
period  have  been  considered. 

Comments  Received 

The  Agency  received  11  comments 
from  licensed  manufacturers  and  1 
government  agency.  All  those 
responding  supported  adoption  of  the 
proposed  rulemaking. 

Two  firms  accepted  the  proposal  as 
written.  The  other  respondents  favored 
the  proposal  but  suggested  changes  or 
inclusion  of  additional  requirements 
which  are  discussed  below. 
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1.  Two  conunenU  recommended 
changing  9  CFR  113.46  (a)  and  (b)  and 
113.47(a)  to  permit  a  range  of  4-7  days 
from  the  last  subculture  rather  than  7 
days  from  the  last  subculture.  The 
Agency  agrees  that  some  viruses 
replicate  better  in  nonconfluent  cell 
culture  and  thus  require  a  shorter 
culture  period.  Therefore.  9  CFR 
113.47(a)  is  amended  to  provide  for  a 
shorter  culture  period  for  parvoviruses. 
Most  other  viruses  detected  by  9  CFR 
113.46  (a)  and  (b)  require  at  least  7  days 
for  adequate  replication.  The  flexibility 
for  extending  beyond  7  days  is  written 
into  the  regulation. 

2.  One  comment  suggested  that  a 
range  of  100-500  FAIDjo  of  the  positive 
control  vims  is  needed  in  9  CFR 
113.47(a)(l)(i)  for  some  viruses  to  be 
tested.  The  proposal  provided  for 
"approximately  100  F.AIDso."  The 
Department  agrees  that  the  regulations 
should  be  more  flexible  and  therefore 
rhanges  it  to  read  "approximately  100- 
?00  FAIDio."  and  thus  provides  for  this 
flexibility. 

3.  One  comment  suggested  a  change  in 
9  CFR  113.47(a)  to  require  three 
monolayers.  The  firm  believes  that  12 
monolayers  are  excessive  and  not 
necessary.  In  making  this  change,  the 
minimum  area  of  cells  that  will  be 
observed  in  the  test  will  remain 
unchanged  at  6  cm*.  It  has  been 
determined  that  this  change  does  not 
signiHcantly  affect  the  performance  of 
the  test.  Therefore,  the  Agency  agrees 
and  has  changed  9  CFR  113.47(a)(1)  (i). 
(ii).  and  (iii)  accordingly. 

4.  Another  comment  suggested 
deleting  test  requirements  for  bovine 
virus  diarrhea  virus  in  canine  cells.  It  is 
known  that  this  virus  can  replicate  in 
canine  cells  and.  therefore,  could  be  a 
contaminant.  Therefore,  the  Agency 
disagrees  with  the  comment. 

5.  Two  comments  recommended  that 
some  viruses  are  more  readily  detected 
by  techniques  other  than  the  direct 
fluorescent  antibody  technique.  The 
Agency  is  in  partial  agreement.  The 
requirement  to  test  for  canine 
coronavirus  has.  therefore,  been  deleted 
from  9  CFR  113.47(b).  This  virus  can  be 
readily  detected  by  tests  provided  in  9 
CFR  113.46. 

6.  Other  comments  recommended 
reinstating  the  requirement  for  all  firms 
to  test  for  rabies  virus.  Based  on 
comments  received  on  the  original 
proposed  rulemaking.  47  FR  53884,  the 
Agency  had  proposed  an  exemption  for 
those  firms  which  do  not  manufacture  a 
rabies  virus  vaccine.  The  Agency  now 
agrees  that  due  to  the  public  health 
significance  of  this  virus,  all  cells  used 
in  the  production  of  veterinary  biologies 
should  be  tested.  In  order  to  reduce  the 


risk  to  personnel  of  those  firms  which  do 
not  manufacture  a  rabies  virus  vaccine, 
9  CFR  113.47(b)(6)  will  read  "Firms  that 
do  not  have  rabies  virus  on  premises 
either  for  research  or  production 
purposes  are  exempt  from  having  to 
produce  positive  rabies  virus  control 
monolayers.  Fixed  positive  rabies  virus 
control  monolayers  will  be  provided  by 
the  National  Veterinary  Services 
Laboratories." 

7.  One  comment  suggested  deleting 
paragraph  (b)(5)  of  9  CFR  113.47.  The 
comment  implies  that  if  canine  cells  are 
tested  for  reovirus,  it  is  unnecessary  to 
test  Vero  cells.  This  is  a  valid 
interpretation  of  the  regulation  and  a 
change  has  been  made  for  clarity. 
However,  all  primary  cells,  cell  lines, 
and  Master  Seed  viruses  must  be  tested 
for  reovirus.  If  the  applicable  regulation 
does  not  require  testing  in  cells  of 
canine  origin,  then  Vero  is  the  cell  of 
choice  for  testing  for  reovirus.  Therefore, 
the  requirement  for  testing  for  reovirus 
in  Vero  cells  cannot  be  deleted. 

8.  Several  Tirms  objected  to  the 
requirement  in  9  CFR  113.52(f)  to  test 
".  .  .  each  subculture  used  to  produce 
product. .  .  ,"  The  Agency  agrees  that  it 
was  not  the  intent  to  subject  each 
subculture  of  the  cell  line  to  the  same 
tests  required  for  the  Master  Cell  Stock. 
Therefore,  this  has  been  deleted  from  9 
CFR  113.52(f).  The  option  to  test  final 
container  samples  was  inadvertently 
omitted  in  paragraph  (d)  of  9  CFR  113.52 
in  the  proposal.  The  option  has  been 
properly  reinstated  in  this  paragraph  in 
the  final  rule.  The  Agency  also  agrees 
that  the  maintenance  period  for  cell 
cultures  should  be  reduced  from  28  days 
to  21  days  in  9  CFR  113.52  (e)(1),  (e)(3) 
and  (4),  and  (f)-  Appropriate  changes 
have  been  made.  This  is  adequate  time 
for  the  growth  of  an  extraneous  virus 
adapted  to  a  cell  line.  Also,  in  this 
section  a  recommendation  was  made  to 
add  paragraph  (f)(l)(v)  to  require  testing 
a  cell  line  of  porcine  origin  if  not 
specified  in  other  requirements.  The 
suggestion  was  made  because  of  the 
widespread  use  of  trypsin  in  cell 
cultures.  Although  trypsin  may  contain  a 
contaminant  virus(es);  i.e.,  porcine 
parvovirus,  the  possibility  of  replication 
and  the  virus  adapting  in  a  nonporcine 
cell  line  is  remote.  The  requirements  to 
test  cell  lines  in  9  CFR  113.52  are 
minimum  requirements.  This  does  not 
preclude  the  firm  conducting  additional 
tests  to  ensure  the  purity  of  a  cell  line 
used  in  vaccine  production.  Another 
comment  suggested  that  the  regulations 
should  require  that  sera  used  in 
maintenance  media  be  screened  for 
antibodies.  This  is  considered  to  be 
good  laboratory  practice  used  by  all 
firms  working  with  cell  cultures.  The 


Agency  believes  that  it  would  be  too 
restrictive  to  regulate  the  method,  its 
frequency,  or  for  which  agents  a  batch 
of  sera  should  be  tested  for  antibodies. 

9.  Concerning  9  CFR  113.53.  one 
comment  asked  for  assurance  that  data 
generated  by  the  manufacturer  of  an 
ingredient  of  animal  origin  is  acceptable 
in  lieu  of  firm  testing.  The  opening 
paragraph  states  in  part  ".  .  .  tested  as 
prescribed  in  this  section  by  the  licensee 
or  a  laboratory  acceptable  to  VS." 
Therefore,  test  data  generated  by  a 
manufacturer  of  an  ingredient  of  animal 
origin  is  acceptable.  The  firm  is 
responsible  for  maintaining  a  record  of 
the  results  of  tests  conducted  by  the 
manufacturer  of  the  ingredients.  One 
comment  suggested  changing  the 
incubation  period  in  9  CFR  113.53(c)(3) 
from  28  days  to  21  days.  The  Agency 
does  not  object  and  the  appropriate 
change  has  been  made.  One  comment 
suggested  increasing  the  maintenance 
period  in  9  CFR  113.53(d)(2)  from  14  to 
21  days  while  another  suggested  a  range 
of  14  to  21  days.  This  test  is  for  the 
detection  of  porcine  parvovirus  in 
trypsin.  The  Agency  believes  that  14 
days  is  sufficient  to  detect  this  agent. 
Firms  are  encouraged  to  do  more 
stringent  testing  when  indicated.  The 
regulation  as  written  provides  for 
flexibility  in  maintenance  period  and  for 
subculturing  more  than  once  as  deemed 
necessary.  A  range  of  14  to  21  days 
written  into  the  regulation  would  be 
restrictive.  In  paragraph  (c)(2]  of  this 
section,  a  change  has  been  made  to  read 
in  part  ".  .  .  3.75  ml  or  15  percent . .  .  ." 
This  was  done  for  clarification.  Also,  in 
paragraph  (d)(1)  "phosphate  buffer 
saline"  has  been  changed  to  "suitable 
diluent"  to  remove  an  unnecessary 
restriction. 

10.  Concerning  9  CFR  113.55.  one 
comment  suggested  that  the  opening 
paragraph  as  written  may  be  in  conflict 
with  other  sections  of  the  Standard 
Requirements.  The  wording  has  been 
changed  in  the  initial  paragraph  for 
clarification  to  allow  for  different  tests 
when  specified  in  a  filed  Outline  of 
Production  or  in  other  Standard 
Requirements.  One  comment  suggested 
adding  requirements  for  testing  with 
additional  cell  lines.  As  previously 
indicated,  these  amendments  are 
intended  to  provide  minimum  testing 
requirements  for  extraneous  agents  and 
do  not  preclude  the  firm  conducting 
other  tests  it  deems  appropriate  to 
ensure  purity. 

The  Agency  has  carefully  reviewed  all 
comments  received  and  made 
appropriate  changes  consistent  with  the 
intent  of  the  regulations.  After  due 
consideration  of  all  relevant  matters. 
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including  the  proposal  set  forth  in  the 
above  notice  and  under  authority  in  the 
Virus-Serum-Toxin  Act  of  March  4, 1913 
(21  U.S.C.  151-158).  the  amendment  of 
Part  113.  Subchapter  E.  Chapter  1.  Title  9 
of  the  Code  of  Federal  Regulations,  as 
published  in  the  above  notice,  is  hereby 
adopted  as  follows: 

List  of  Subjects  in  9  CFR  Fart  113 

Animal  biologies. 

PART  11 3— STANDARD 
REQUIREMENTS 

1.  Sections  113.46  and  113.47  are 
added  as  follows: 

§  1 13.46    D«t%ction  of  cytopatttogenic 
and/or  hcmadsorbing  agents. 

The  tests  for  detection  of 
cytopathogenic  and/or  hemadsorbing 
agents  provided  in  this  section  shall  be 
conducted  when  prescribed  in  an 
applicable  Standard  Requirement  or  in 
the  filed  Outline  of  Production  for  a 
product. 

(a)  Test  for  cytopathogenic  agents. 
One  or  more  monolayers  that  are  at 
least  6  cm*  and  at  least  7  days  from  the 
last  subculture  shall  be  tested  as 
provided  in  this  paragraph. 

(1)  Stain  each  monolayer  with  a 
suitable  cytological  stain. 

(2)  Examine  the  entire  area  of  each 
stained  monolayer  for  evidence  of 
inclusion  bodies,  abnormal  number  of 
giant  cells,  or  other  cytopalhology 
indicative  of  cell  abnormalities 
attributable  to  an  extraneous  agent. 

(b)  Test  for  hemadsorbing  agents.  One 
or  more  monolayers  that  are  at  least  6 
cm'  and  at  least  7  days  from  the  last 
subculture  shall  be  tested  as  provided  in 
this  paragraph. 

(1)  Wash  the  monolayer  with  several 
changes  of  phosphate  buffered  saline. 

(2)  Add  an  adequate  volume  of  a  0.2 
percent  red  blood  cell  suspension  to 
uniformly  cover  the  surface  of  the 
monolayer.  Suspensions  of  washed 
guinea  pig.  human  type  "O,"  and 
chicken  red  blood  cells  shall  be  used. 
These  suspensions  may  be  mixed  prior 
to  adding  to  the  monolayer  or  they  may 
be  used  separately  on  separate 
monolayers. 

(3)  Incubate  the  monolayer  at  4  °C  for 
30  minutes,  wash  with  phosphate 
buffered  saline,  and  examine  for 
hemadsorption. 

(4)  If  no  hemadsorption  is  apparent, 
repeat  step  (b)(2)  of  this  section  and 
incubate  the  monolayers  at  20-25  '  C  for 
30  minutes,  wash  with  phosphate 
buffered  saline,  and  examine  again  for 
hemadsorption.  If  desired,  separate 
monolayers  may  be  used  for  each 
incubation  temperature. 


(c)  If  speciHc  cytopathology  or 
hemadsorption  attributable  to  an 
extraneous  agent  is  found,  the  material 
under  test  is  unsatisfactory  and  shall  not 
be  used  to  prepare  biological  products. 
If  an  extraneous  agent  is  suspected 
because  of  cytopathology  or 
hemadsorption  and  cannot  be 
eliminated  as  a  possibility  by  additional 
testing,  the  material  under  test  is 
unsatisfactory. 

1 13.47    Detection  of  extraneous  agents  by 
the  fluorescent  antibody  technique. 

The  test  for  detection  of  extraneous 
agents  by  the  fluorescent  antibody 
technique  provided  in  this  section  shall 
be  conducted  when  prescribed  in  an 
applicable  Standards  Requirement  or  in 
a  filed  Outline  of  Production  for  a 
product. 

(a)  Monolayers,  at  least  7  days  after 
subculturing,  shall  be  processed  and 
stained  with  the  appropriate  antiviral 
fluorescein-conjugated  antibody  as 
specified  in  paragraph  (b)  of  this 
section,  except  that  for  the  detection  of 
parvovirus,  the  monolayers  may  be 
stained  as  early  as  4  days. 

(1)  Three  groups  of  one  or  more 
monolayers  shall  be  required  for  each 
specific  virus  prescribed  in  paragraph 
(b)  of  this  section. 

(i)  At  the  time  of  the  last  subculturing, 
one  group  of  test  monolayers  shall  be 
inoculated  with  approximately  100-300 
FAIDso  of  the  specific  virus  as  positive 
controls. 

(ii)  One  group  of  monolayers  shall  be 
the  "material  under  test." 

(iii)  One  group  of  monolayers  of  the 
same  type  of  cell  as  the  test  monolayer 
shall  be  prepared  separately  with  cells 
that  have  been  tested  as  prescribed  in 
§§  113.51  or  113.52  (whichever  is 
applicable]  as  negative  controls. 

(2)  Each  group  of  monolayers  shall 
have  a  total  area  of  at  least  6  cm*. 

(3)  Positive  control  monolayers  may 
be  fixed  before  7  days  if  fluorescence  is 
enhanced  by  so  doing.  Monolayers  that 
are  so  treated  shall  be  stained  at  the 
same  time  as  the  material  under  test. 

(b)  The  antiviral  fluorescein- 
conjugated  antibody  to  be  used  shall 
depend  on  the  type  of  cells  required  for 
testing  for  extraneous  agents  as 
specified  in  an  applicable  Standard 
Requirement  or  in  a  filed  Outline  of 
Production.  Specific  antiviral 
fluorescein-conjugated  antibody  shall  be 
applied  to  each  type  of  cell  specified  for 
the  test  in  accordance  with  the  following 
list.  Additional  antiviral  fluorescein- 
conjugated  antibody  may  be  specified 
for  use  by  the  Deputy  Administrator. 
Specific  anti-viral  fluorescein- 
conjugated  antibody  to  be  applied  to 
cell  types  not  listed  shall  be  as  specified 


by  the  Deputy  Administrator.  When  a 
specific  antiviral  fiuorescein-conjugated 
antibody  is  listed  for  application  to  more 
than  one  type  of  cell,  it  need  only  be 
applied  to  the  most  susceptible  cell  type 
used  in  propagation  of  the  potential 
extraneous  agent(s]. 

(1)  Canine  cells  shall  be  tested  for: 
(i)  Canine  distemper  virus: 

(ii)  Canine  parvovirus; 

(iii)  Reovirus; 

(iv)  Rabies  virus:  and 

(v)  Bovine  virus  diarrhea  virus. 

(2)  Feline  cells  shall  be  tested  for 
(i)  Feline  panleukopenia  virus; 
(ii)  Rabies  virus: 

(iii)  Bovine  virys  diarrhea  virus;  and 
(iv)  Coronavirus. 

(3)  Bovine  cells  shall  be  tested  for. 
(i)  Bovine  virus  diarrhea  virus; 

(ii)  Bovine  par\'ovirus; 

(iii)  Bovine  adenoviruses:  and  ' 

(iv)  Rabies  virus. 

(4)  Porcine  cells  shall  be  tested  for: 

(i)  Transmissible  gastroenteritis  virus; 

(ii)  Porcine  adenovirus: 

(iii)  Porcine  parvovirus; 

(iv)  Bovine  virus  diarrhea  virus;  and 

(v)  Rabies  virus. 

(5)  Vero  cells: 

(i)  Reovirus  (if  not  tested  for  in  canine 
cells). 

(6)  Firms  that  do  not  have  rabies  virus 
on  premises  either  for  research  or 
production  purposes  are  exempt  from 
having  to  produce  positive  rabies  virus 
control  monolayers.  Fixed  positive 
rabies  virus  control  monolayers  will  be 
provided  by  the  National  Veterinary 
Services  Laboratories. 

(c)  After  staining,  each  group  of 
monolayers  shall  be  examined  for  the 
presence  of  specific  fluorescence 
attributable  to  the  presence  of 
extraneous  agents. 

(1)  If  the  material  under  test  shows 
any  evidence  of  specific  viral 
fluorescence,  it  is  unsatisfactory; 
Provided,  That,  if  specific  fluorescence 
attributable  to  virus  being  tested  for  is 
absent  in  the  positive  control 
monolayers,  the  test  is  inconclusive  and 
may  be  repeated. 

(2)  If  the  fluorescence  of  the 
monolayers  inoculated  with  the  specific 
virus  as  positive  controls  is  equivocal, 
or  if  the  negative  monolayers  show 
equivocal  fluorescence  indicating 
possible  viral  contamination,  or  both, 
the  test  shall  be  declared  inconclusive, 
and  may  be  repeated;  Provided,  That,  if 
the  test  is  not  repeated,  the  material 
under  test  shall  be  regarded  as 
unsatisfactory. 

3.  Sections  113.51, 113.52, 113.53,  and 
113.55  are  revised  to  read  as  follows: 
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§  113.S1     Raquirvnwnts  for  primary  cells 
uMd  tor  production  of  biologic*. 

Primary  cells  used  to  prepare 
biological  products  shall  be  derived 
from  normal  tissue  of  healthy  animals. 
When  prescribed  in  an  applicable 
Standard  Requirement  or  in  the  filed 
Outline  of  Production,  each  batch  of 
primary  cells  used  to  prepare  a 
biological  product  shall  be  tested  as 
prescribed  in  this  section.  A  batch  of 
primary  cells  found  unsatisfactory  by 
any  prescribed  test  shall  not  be  used.  A 
serial  of  biological  product  shall  not  be 
released  if  produced  ^m  primary  cells 
that  are  found  unsatisfactory  by  any 
prescribed  test. 

(a)  Final  container  samples  of 
completed  product  or  samples  of  the 
flnal  pool  of  harvested  material  or 
samples  of  each  subculture  of  cells  used 
to  prepare  the  biological  product  shall 
be  shown  free  of  mycoplasma  as 
prescribed  in  5  113.28.  The  sample  for 
testing  shall  consist  of  at  least  75  cm' of 
actively  growing  cells  or  the  equivalent 
in  harvest  fluids;  Provided,  That  all 
sources  of  cells  in  the  batch  of  primary 
cells  are  represented. 

(b)  Final  container  samples  of 
completed  product  or  samples  of  the 
final  pool  of  harvested  material  or 
samples  of  each  subculture  of  cells  used 
to  prepare  the  biological  product  shall 
be  shown  free  of  bacteria  and  fungi  as 
prescribed  in  S  113.26  or  $  113.27 
(whichever  is  applicable). 

(c)  A  monolayer  at  least  75  cm'  from 
each  batch  of  primary  cells  or  each 
subculture  of  primary  cells  used  to 
prepare  a  biological  product  shall  be 
shown  free  of  extraneous  agents  as 
prescribed  in  this  paragraph. 

(1)  The  test  monolayer  shall  be 
maintained  using  the  medium  (with 
additives)  and  under  conditions  similar 
to  those  used  to  prepare  biological 
products. 

(i)  Monolayers  of  avian  origin  shall  be 
maintained  for  at  least  14  days  and  shall 
be  subcultured  at  least  once  during  the 
maintenance  period.  All  but  the  last 
subculture  shall  result  in  a  new 
monolayer  of  at  least  75  cm'.  The  last 
subculture  shall  meet  the  minimum  area 
requirement  specified  in  §S  113.46  and 
113.47. 

(ii)  Monolayers  not  of  avian  origin 
shall  be  maintained  for  at  least  28  days 
and  shall  be  subcultured  at  least  twice 
during  the  maintenance  period.  All  but 
the  last  subculture  shall  result  in  a  new 
monolayer  of  at  least  75  cm'.  The  last 
subculture  shall  meet  the  minimum  area 
requirement  speciHed  in  §$  113.46  and 
113.47. 

(2)  Monolayers  shall  be  examined 
regularly  throughout  the  required 
maintenance  period  for  evidence  of  the 


presence  of  cytopathogenic  agents.  If 
evidence  of  a  cytopathogenic  agent  is 
found,  the  batch  of  primary  cells  is 
unsatifactory. 

(3)  At  the  conclusion  of  the  required 
maintenance  period,  monolayers  shall 
be  tested  for: 

(i)  Cytopathogenic  and/or 
hemadsorbing  agents  as  prescribed  in 
§  113.46: 

(ii)  Extraneous  agents  by  the 
fluorescent  antibody  technique  as 
prescribed  in  S  113.47. 

9  113.52    Requirements  for  cells  lines  used 
for  production  of  biologies. 

When  prescribed  in  an  applicable 
Standard  Requirement  or  in  a  filed 
Outline  of  Production  each  cell  line  used 
to  prepare  a  biological  product  shall  be 
tested  as  prescribed  in  this  section.  A 
cell  line  found  unsatisfactory  by  any 
prescribed  test  shall  not  be  used.  A 
serial  of  biological  product  shall  not  be 
released  if  produced  from  a  cell  line  that 
is  found  unsatisfactory  by  any 
prescribed  test. 

(a)  General  requirements.  (1)  A 
complete  record  of  the  cell  line  shall  be 
kept,  such  as,  but  not  limited  to,  the 
source,  passage  history,  and  medium 
used  for  propagation. 

(2)  A  Master  Cell  Stock  (MCS)  shall 
be  established  at  a  specified  passage 
level  for  each  cell  line.  The  passage 
level  and  identity  of  the  MCS  and  the 
highest  passage  level  (MCS  +  n) 
intended  for  use  in  the  preparation  of  a 
biological  product  shall  be  specified  in 
the  Outline  of  Production  for  the 
product 

(3)  Sufficient  1.0  ml  or  larger  aliquots 
of  MCS  and  MCS  +  n  shall  be  prepared, 
kept  in  a  frozen  state,  and  made 
available  to  Veterinary  Services  (VS) 
upon  request  for  performing  the  tests 
prescribed  in  this  section. 

(4)  Each  lot  of  cells  shall  be  monitored 
for  the  characteristics  determined  to  be 
normal  for  the  cell  line,  such  as,  but  not 
limited  to.  microscopic  appearance, 
growth  rate,  acid  production,  or  other 
observable  features. 

(b)  The  MCS  shall  be  shown  to  be  of 
the  same  species  of  origin  as  that 
reported  in  paragraph  (a)(1)  of  this 
section  by  the  following  method: 

(1)  At  least  four  monolayers  with  a 
total  area  of  at  least  6  cm'  shall  be 
grown  to  at  least  80  percent  confluency. 

(2)  The  monolayers  shall  be  removed 
from  their  media,  processed,  stained, 
and  examined. 

(i)  At  least  four  monolayers  shall  be 
stained  with  an  antispecies  fluorescein- 
conjugated  antibody  unrelated  to  the 
species  of  origin  of  the  MCS. 

(ii)  At  least  two  monolayers  shall  be 
stained  with  an  antispecies  fluorescein- 


conjugated  antibody  specific  to  the 
species  of  origin  of  the  MCS. 

(iii)  All  monolayers  shall  be  examined 
for  evidence  of  specific  fluorescence. 

(3)  If  specific  fluorescence  is  not  found 
in  the  monolayers  stained  with  the 
conjugate  specific  to  the  species  of 
origin  of  the  MCS,  the  cell  line  is 
unsatisfactory  and  shall  not  be  used  for 
vaccine  production. 

(4)  If  nonspecific  fluorescence  is  found 
in  the  monolayers  stained  with 
conjugate  from  an  unrelated  species  of 
origin  or  other  results  make  the  test 
results  equivocal,  the  procedure  shall  be 
repeated  until  either  specific 
fluorescence  is  found  only  in  the 
monolayers  stained  with  conjugate 
specific  to  the  species  of  origin  of  the 
MCS  and  not  in  the  control  monolayers 
or  specific  Huorescence  cannot  be 
identified  and  the  MCS  is  declared 
unsatisfactory. 

(5)  Alternate  tests  to  determine  the 
species  of  origin  of  the  MCS  may  be 
used  if  approved  by  VS. 

(c)  The  MCS  and  either  each 
subculture  of  cells  used  to  prepare  a 
biological  product  or  the  final  pool  of 
harvested  material  (with  or  without  the 
stabilizer)  or  final  container  samples  of 
completed  product  for  each  serial  of 
such  product  shall  be  shown  to  be  free 
of  mycoplasma  as  prescribed  in  §  113.28. 
The  sample  for  testing  shall  consist  of  at 
least  75  cm'  of  actively  growing  cells  or 
the  equivalent,  in  harvest  fiuids.  The 
cells  shall  represent  all  sources  of  cells 
in  the  batch. 

(d)  The  MCS  and  either  each 
subculture  used  to  prepare  a  biological 
product  or  the  final  pool  of  harvested 
material  for  each  serial  of  such  product 
or  final  container  samples  of  completed 
product  for  each  serial  of  such  product 
shall  be  tested  for  bacteria  and  fungi  as 
prescribed  in  S  113.26  or  S  113.27 
(whichever  is  applicable).  If  bacteria  or 
fungi  are  found  in  the  MCS,  the  MCS 
shall  not  be  used.  If  bacteria  or  fungi  are 
found  in  a  subculture,  the  subculture 
shall  not  be  used. 

(e)  A  monolayer  at  least  75  cm'  from 
each  MCS  shall  be  shown  free  of 
extraneous  agents  as  prescribed  in  this 
paragraph. 

(1)  The  test  monolayer  shall  be 
maintained  for  at  least  21  days  using  the 
medium  (with  additives)  intended  for 
growth  and  maintenance  and  under 
conditions  similar  to  those  used  to 
prepare  biological  products. 

(2)  Cells  shall  be  subcultured  at  least 
two  times  during  the  maintenance 
period.  All  but  the  last  subculture  shall 
result  in  at  least  one  new  monolayer  of 
at  least  75  cm'.  The  last  subculture  shall 
meet  the  minimum  area  requirement 


specified  in  Si  113.46  and  113.47  and 
paragraph  [t]  of  rtri«  section. 

(3)  Monolayers  shall  be  examined 
regularly  throughout  the  21 -day 
maintenance  period  for  evidence  of  the 
presence  of  cytopathogenic  agents.  If 
evidence  of  a  cytopathogenic  agent  is 
found,  the  MCS  is  unsatisfactory. 

(4)  At  the  conclusion  of  the  21 -day 
maintenance  period,  monolayers  shall 
be  tested  for 

(i)  Cytopathogenic  and/or 
hemadsorbing  agents  as  prescribed  in 
§  113.46:  and 

(ii)  Extraneous  agents  by  the 
fluorescent  antibody  technique  as 
prescribed  in  S  113.47. 

(f)  At  the  conclusion  of  the  21 -day 
maintenance  period  provided  in 
paragraph  (e)  of  this  section,  at  least  one 
monolayer  of  at  least  75  cm'  shall  also 
be  shown  free  of  extraneous  agents  as 
prescribed  in  this  paragraph. 

(1)  Alternately  freeze  aad  thaw  the 
monolayer(s]  three  times.  Centrifuge  the 
disrupted  cells  at  no  greater  than  2,000  x 
g  for  no  more  than  15  minutes  to  remove 
cellular  debris.  Divide  the  supernatant 
into  equal  aliquots  and  dispense  1.0  ml 
onto  each  of  at  least  one  monolayer  (at 
least  75  cm*)  of: 

(i)  Vero  (African  green  monkey 
kidney)  cell  line; 

(ii)  Embryonic  cells,  neonatal  cells,  or 
u  cell  line  of  the  same  species  of  origin 
as  the  MCS  if  different  than  provided  in 
paragraph  (f)(l){i)  of  this  section: 

(iii)  Embryonic  cells,  neonatal  cells,  or 
a  cell  line  of  the  species  for  which  the 
vaccine  is  recommended  if  different 
than  provided  in  paragraph  (f](l)(ii)  of 
this  section:  and 

(iv)  Embryonic  cells,  neonatal  cells, 
a  cell  line  of  bovine  origm  if  not 
specified  in  paragraphs  (fHl)  (ii).  and 
(iii)  of  this  section. 

(2)  The  monolayers  of  cells  specified 
in  paragraphs  (f)(i)  (i),  (ii).  (iii).  and  (iv) 
of  this  section  shall  be  maintained  for  at 
least  14  days  after  inoculation  with  the 
aliquot  of  disrupted  MCS.  Monolayers 
shall  be  subcultured  at  least  once  during 
the  maintenance  period.  All  but  the  last 
subculture  shall  result  in  a  new 
monolayer  of  at  least  75  cm^.  The  last 
subculture  shall  meet  the  minimum  area 
requirement  specified  in  SS  113-46  and 
113.47. 

(3)  Monolayers  shall  be  examined 
regularly  throughout  the  14-day 
maintenance  period  for  evidence  of  the 
presence  of  cytopathogenic  agents.  If 
evidence  of  a  cytopathogenic  agent  is 
found,  the  MCS  is  unsatisfactory. 

(4)  At  the  conclusion  of  the  14-day 
maintenance  period,  monolayers  shall 
be  tested  for: 


(i)  Cytopathogenic  and/or 
hemadsorbing  agents  as  prescribed  in 
§  113.46;  and 

(ii)  Extraneous  agents  by  the 
fluorescent  antibody  technique  as 
prescribed  in  §  113.47. 

(g)  The  karyology  of  cells  lines  used  in 
the  production  of  biologies  shall  be 
examined  as  follows.  A  minimum  of  50 
mitotic  cells  shall  be  examined  at  both 
the  MCS  and  MCS-l-n.  The  modal 
number  in  the  MSC-|-n  shall  not  exceed 
plus  or  minus  15  percent  of  the  modal 
number  of  the  MCS.  Any  marker 
chromosomes  present  in  the  MSC  shall 
persist  at  the  MCS-»-n.  If  the  modal 
number  exceeds  the  limits  and/or  the 
marker  chibmosomes  do  not  persist 
(through  the  MCS-)-n  passage  level),  the 
cell  line  shall  not  be  used  for  vaccine 
production. 

(h)  If  direct  or  indirect  evidence  exists 
that  a  cell  line  which  is  intended  for  use 
in  the  preparation  of  a  vaccine  may 
induce  malignacies  in  the  species  for 
which  the  product  is  intended,  that  cell 
line  shall  be  tested  for  tumorigenicity/ 
oncogenicity  by  a  method  acceptable  to 
VS. 

§  1 13.53    Requirements  for  Ingredients  of 
animal  origin  used  for  production  of 
biologies. 

Each  lot  of  ingredient  of  animal  origin 
which  is  not  subjected  to  heat 
sterilization  or  other  sterilization 
methods  acceptable  to  Veterinary 
Service  (VS),  such  as,  but  not  limited  to 
serum  and  albumin,  used  to  prepare  a 
biological  product  shall  be  tested  as 
prescribed  in  this  section  by  the  licensee 
or  a  laboratory  acceptable  to  VS. 
Beslilts  of  all  tests  shall  be  recorded  by 
_the  testing  laboratory  and  made  a  part 
oTtheJioeMee's  records.  A  lot  of 
ingredients  found  unsatisfactory  by  any 
prescribed  test  shall  not  be  used  to 
prepare  a  biological  product.  A  serial  of 
biological  product  shall  not  be  released 
if  produced  using  an  ingredient  that  is 
found  unsatisfactory  by  any  prescribed 
test. 

(a)  Samples  of  each  lot  of  ingredient 
of  animal  origin  which  is  not  subjected 
to  heat  sterilization,  used  to  prepare  a 
biological  product  shall  be  shown  free  of 
mycroplasma  by  the  method  prescribed 
in  §  113.28. 

(b)  Samples  of  each  lot  of  ingredient 
or  animal  origin  which  is  not  subjected 
to  heat  sterilization  or  other  sterilization 
methods  acceptable  to  VS  used  to 
prepare  a  biological  product  shall  be 
shown  free  of  bacteria  and  fungi  as 
prescribed  in  §  113.26. 

(c)  Samples  of  each  lot  of  ingredient  of 
animal  origin,  except  porcine  trypsin, 
which  is  not  subjected  to  heat 
sterilization  or  other  viricidal  procedure 


act%ptable  to  VS  used  in  the  preparation 
of  biological  products  shall  be  tested  as 
prescribed  in  this  paragraph; 

(1)  Monolayers  at  least  75  cm*  of  Vero 
(African  green  monkey  kidney)  cell  line 
and  of  primary  cells  or  a  cell  line  of  the 
same  species  of  origin  as  the  ingredient 
shall  be  used  in  the  test.  Cell  lines  used 
shall  have  been  found  satisfactory  when 
tested  as  prescribed  in  §  113.52  and 
primary  cells  used  shall  have  been 
found  satisfactory  when  tested  as 
prescribed  in  §  113.51. 

(2)  At  least  3.75  ml  or  15  percent  of  the 
ingredient  shall  be  used  in  the  growth 
medium  for  the  preparation  of  at  least  75 
cm*  test  monolayers.  The  ingredient 
shall  also  be  used  in  the  growth  medium 
when  monolayers  are  subcultured.  If  the 
ingredient  being  tested  is  cytotoxic 
when  tested  in  this  manner,  other 
procedures  may  be  used  if  approved  by 
VS. 

(3)  The  test  monolayers  shall  be 
maintained  for  at  least  21  days. 

(4)  Cells  shall  be  subcultured  at  least 
two  times  during  the  maintenance 
period.  All  but  the  last  subculture  shall 
result  in  at  least  one  new  monolayer  of 
at  least  75  cm*.  The  last  subculture  shall 
meet  the  minimum  area  requirements 
specified  in  S§  113.46  and  113.47. 

(5)  Monolayers  shall  be  examined 
regularly  throughout  the  21-day 
maintenance  period  for  evidence  of 
cytopathogenic  agents.  If  evidence  of  a 
cytopathogenic  agent  is  found,  the 
ingredient  is  unsatisfactory. 

(6)  At  the  conclusion  of  the  21-day 
maintenance  period,  monolayers  shall 
be  tested  for: 

(i)  Cjiopathogenic  and/or 
hemadsorbing  agents  as  prescribed  in 
§  113.46;  and 

(ii)  Extraneous  agents  by  the 
fluorescent  antibody  technique  as 
prescribed  in  §  113.47. 

(d)  Each  lot  of  porcine  trj'psin  which 
has  not  been  treated  to  inactivate 
porcine  parvovirus  (PPV)  in  a  manner 
acceptable  to  VS  shall  be  tested  for  PPV 
as  prescribed  in  this  paragraph. 

(1)  Not  less  than  5.0  grams  of  trypsin 
shall  be  dissolved  in  a  volume  of 
suitable  diluent  sufficient  to  fill  a 
centrifuge  angle  head.  After  centrifuging 
for  1  hour  at  80.000  x  g.  the  pellet 
material  shall  be  recons;tuted  in 
distilled  water  and  inoculated  into  a 
flask  containing  75  cm*  of  a  30  to  50 
percent  confluent  monolayer  culture  of 
primary  porcine  cells  or  a  porcine  cell 
line  of  proven  equal  PPV  susceptibility. 
An  additional  flask  of  cells  shall  be  held 
as  a  negative  control. 

(2)  The  test  and  control  monolayers 
shall  be  maintained  for  at  least  14  davs 
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and  subcultured  at  least  once  during  the 
maintenance  period. 

(3)  At  the  end  of  the  14-day 
maintenance  period,  and  4  to  7  days 
after  the  last  subculturing,  monolayers 
shall  be  tested  for  the  presence  of 
porcine  parvovirus  by  the  fluorescent 
antibody  technique  as  prescribed  in 
§  113.47(c). 

(e)  A  sample  of  serum  from  each 
donor  horse  used  to  produce  a  lot  of 
equine  serum  used  in  the  preparation  of 
biological  products  recommended  for 
use  in  horses  shall  be  tested  at  a 
laboratory  approved  by  Veterinary 
Services  using  the  Coggins  test  for 
equine  infectious  anemia  antibodies.  If 
antibodies  to  equine  infectious  anemia 
are  found,  the  lot  of  serum  is 
unsatisfactory. 

§  1 13.55    Octaction  of  •xtrancous  agents 
hi  Mastar  SMd  ViriM. 

Unless  otherwise  prescribed  in  a 
Standard  Requirement  or  in  a  filed 
Outline  of  Production,  each  Master  Seed 
Virus  (MSV)  shall  be  tested  as 
prescribed  in  this  section.  A  MSV  found 
unsatisfactory  by  any  prescribed  test 
shall  not  be  used.  A  serial  of  biological 
product  shall  not  be  released  if 
produced  from  a  MSV  that  is  found 
unsatisfactory  by  any  prescribed  test. 

(a)  At  least  a  1.0  ml  aliquot  per  cell 
culture  of  MSV  shall  be  dispensed  onto 
monolayers  (at  least  75  cm'  in  area)  of: 

(1)  Vero  (African  green  monkey 
kidney)  cell  line: 

(2)  Embryonic  cells,  neonatal  cells,  or 
a  cell  line  of  the  species  for  which  the 
vaccine  is  recommended;  and 

(3)  Embroynic  cells,  neonatal  cells,  or 
a  cell  line  of  the  species  of  cells  in 
which  the  MSV  is  presently  being 
propagated  if  different  than  prescribed 
in  paragraphs  (a)(1)  and  (a)(2)  of  this 
section.  Cell  lines  used  shall  have  been 
found  satisfactory  when  tested  as 
prescribed  in  $  113.52  and  primary  cells 
used  shall  have  been  found  satisfactory 
when  tested  as  prescribed  in  S  113.51.  If 
the  MSV  is  cytopathic  for  or  causes 
hemadsorption  in  the  cells  in  which  it  is 
to  be  tested,  the  MSV  shall  be 
neutralized  with  monospecific  antiserum 
supplied  or  approved  by  Veterinary 
Services  (VS)  or  counteracted  by  a 
method  approved  by  VS. 

(b)  At  least  one  monolayer  of  each 
cell  type  used  in  the  test  shall  be 
maintained  as  an  uninoculated  control. 

(c)  Each  monolayer  shall  be 
maintained  at  least  14  days. 

(d)  Cells  shall  be  subcultured  at  least 
once  during  the  maintenance  period.  All 
but  the  last  subculture  shall  result  in  at 
least  one  new  monolayer  at  least  75  cm*. 
The  last  subculture  shall  meet  the 


minimum  area  requirement  specified  in 
S§  113.46  and  113.47. 

(e)  Monolayers  shall  be  examined 
regularly  throughout  the  14-day 
maintenance  period  for  evidence  of 
cytopathogenic  agents.  If  evidence  of  a 
cytopathogenic  agent  is  found,  the  MSV 
is  unsatisfactory. 

(f)  At  the  conclusion  of  the  14-day 
maintenance  period,  monolayers  shall 
be  tested  for: 

(1)  Cytopathogenic  and/or 
hemadsorbing  agents  as  prescribed  in 
S  113.46: 

(2)  Extraneous  agents  by  the 
fluorescent  antibody  technique  as 
prescribed  in  §  113.47. 

(37  Stat.  832-833  (21  U.S.C.  151-158)) 

Done  at  Washington,  D.C.,  this  28th  day  of 
December  1984. 
K.  R.  Hook. 

Acting  Deputy  Administrator,  Veterinary 
Services. 
[FR  Doc.  85-310  Filed  1-3-85: 8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  201 

Extensiona  of  Credit  by  Federal 
Reaerve  Banka;  Changes  In  Dlacount 
Rate 

AQENCV:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACnOM:  Final  rule. 

summary:  The  Board  of  Governors  has 
amended  its  Regulation  A,  "Extensions 
of  Credit  by  Federal  Reserve  Banks."  for 
the  purpose  of  reducing  discount  rates. 
The  action  is  designed  to  bring  the 
discount  rate  into  more  appropriate 
alignment  with  short-term  market 
interest  rates.  It  was  taken  in  the 
general  context  of  the  moderation  of 
growth  in  economic  activity  since  mid- 
year, continued  relative  stability  or 
declines  in  sensitive  commodity  prices, 
and  strength  of  the  dollar 
internationally.  Ml  and  M2.  have 
remained  within  desired  longer  run 
ranges,  but  growth  in  Ml  has  on  average 
been  relatively  sluggish  in  recent 
months. 

CfFCCnvE  DATE:  The  changes  were 
effective  on  the  dates  specified  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  D.C.  20551  (202/ 
452-3257). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  of  5  U.S.C.  553  (b)(3)(B) 
and  (d)(3),  these  amendments  are  being 
published  without  prior  general  notice  of 
proposed  rulemaking,  public 


participation,  or  deferred  effective  date. 
The  Board  has  for  good  cause  found  that 
current  economic  and  financial 
considerations  required  that  these 
amendments  must  be  adopted 
immediately. 

List  of  Subjects  in  12  CFR  Fart  301 

Banks,  banking;  Credit,  Credit  unions; 
Foreign  banks. 

Pursuant  to  sections  10(b)  and  14(d)  of 
the  Federal  Reserve  Act  (12  U.S.C.  347b 
and  357)  Part  201  is  amended  as  set  forth 
below: 

PART  201— {AMENDED] 

1.  Section  201.51  is  revised  to  read  as 
follows: 

S  201.51    Short  term  adjustment  credit  for 
depository  InstitutkHis. 

The  rates  for  short  term  adjustment 
credit  provided  to  depository 
institutions  under  S  201.3(a]  of 
Regulation  A  are: 
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2.  Section  201.52  is  revised  to  read  as 
follows: 

§201.52    Extended  credit  to  depository 
Instttutions. 

(a)  The  rates  for  seasonal  credit 
extended  to  depository  institutions 
under  §  201.3(b)(1)  of  Regulation  A  are: 
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(b)  The  rates  for  other  extended  credit 
provided  to  depository  institutions 
under  sustained  liquidity  pressures  or 
where  there  are  exceptional 
circumstances  or  practices  involving  a 
particular  institution  under  S  201.3(b)(2) 
of  Regulation  A  are: 
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Nole.— These  rate*  apply  for  the  first  60 
dBy8  of  borrowing.  A  t  percent  surcharge 
applies  for  borrowing  during  the  next  90 
days,  and  a  2  percent  surcharge  applies  for 
borrowing  thereafter.  Where  credit  provided 
to  a  particular  desposilory  institution  if 
anticipated  to  be  outstanding  for  an 
unusually  prolonged  period,  the  time  period 
in  which  each  rate  under  the  structure  is 
applied  may  be  shortened,  and  the  rate  may 
he  established  on  a  more  flexible  basis, 
taking  into  •ccount  rates  on  market  sources 
of  funds.  I 

By  order  of  the  Board  of  Gbvemors  of  the 
Federal  Reserve  System.  Deoembr  28. 1984. 
lames  McAle*. 

Associate  Secretary  of  the  Board. 
|FR  Doc.  85-197  Filed  1-3-85:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

I  Docket  No.  •4-CE-26-AO;  Amdt  39-49741 

Airworttiiness  Directives;  Beecti 
Models  65-88,  65-90,  65-A90, 
B90,  C90,  E90,  100,  A100,  and  8100 
Airplanes 

agency:  Federal  Aviatiod 
Administration  (FAA).  DOT. 
action:  Final  rule.  ' 

summary:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  Beech  Models  65-88,  65-90. 
B90,  C90,  E90. 100.  AlOO  and  BlOO 
airplanes.  It  supersedes  AD  81-12-01 
and  requires  replacement  of  all  cast 
acrylic  cabin  windows  with  stretched 
acrylic  windows.  Failures  of  cast  acrylic 
windows  continued  to  occur  although 
they  were  inspected  per  AD  81-12-01. 
Removal  of  the  cast  acrylic  windows 
from  service  will  preclude  the  safety 
hazards  associated  with  these  failures. 

Compliance:  As  prescribed  in  the 
body  of  the  AD. 

EFFECTIVE  DATE:  February  6. 1985. 
addresses:  Beech  Ser\'ice  Bulletin  No. 
2011  applicable  to  this  AD  may  be 
obtained  from  Beech  Aircfaft 


Corporation.  Wichita,  Kansas  67201.  A 
copy  of  this  information  is  also 
contained  in  the  Rules  Docket.  FAA. 
Office  of  the  Regional  Counsel.  Room 
1558,  601  East  12th  Street.  Kansas  City. 
Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT: 

Don  Campbell.  Aerospace  Engineer. 
Airframe  Branch.  ACE-120W.  Wichita 
•  Aircraft  Certifitalion  Office  (ACO),  1801 
Airport  Road.  Room  ifo.  Mid-Continent 
Airport,  Wichita,  Kansay  67209; 
Telephone  (316)  946-4409. 
SUPPLEMENTARY  INFORMATION:  AD  81- 
12-01.  Amendment  39-4126  (46  FR  29925. 
29926)  requires  inspection  of  cast  acrylic 
windows  on  Beech  Models  65-88.  65-90. 
90.  and  100  Series  airplanes  to  prevent 
failures  of  these  windows.  Despite  the 
inspections  required  by  this  AD.  five 
additional  failures  have  occured 
subsequent  to  its  issuance.  In  view  of 
this  adverse  service  history  it  is  obvious 
that  AD  81-12-01  has  not  been  effective. 
Cabin  window  blowouts  are  hazardous 
because  of  the  danger  of  flying 
plexiglass.  Also,  there  exists  the 
physiological  distress  of  rapid 
decompression,  both  to  passengers  and 
crew.  Loss  of  airplane  control  due  to 
pilot  incapacitation  may  result.  To 
prevent  such  safety  hazards.  Beech 
issued  Service  Bulletin  No.  2011  which 
calls  for  replacement  of  all  cast  acrylic 
windows  with  stretched  acrylic 
windows  within  one  year.  Accordingly, 
a  proposal  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  to  include 
an  AD  superseding  AD  81-12-01  on 
certain  Beech  Model  65-88,  65-90,  65- 
A90,  B90.  C90.  E90, 100.  AlOO.  and  BlOO 
airplanes  was  published  in  the  Federal 
Register  on  September  26. 1984,  (49  FR 
37786.  37787).  It  would  require  repetitive 
inspection  and  eventual  replacement  of 
cast  acrylic  windows  by  stretched 
acrylic  windows  within  one  year  on 
these  airplanes  in  accordance  with  the 
Beech  Service  Bulletin.  Interested 
persons  have  been  afforded  an 
opportunity  to  comment  on  the  proposal. 

Two  commentors  responded  and  both 
concurred  with  the  proposed  AD.  No 
comments  were  received  on  the  cost 
determination.  Accordingly,  the 
proposal  is  adopted  without  change. 

There  are  approximately  1.134 
airplanes  affected  by  the  proposed  AD. 
Labor,  material  and  downtime  for 
replacing  all  the  cast  acrj'lic  windows  is 
estimated  to  be  $2,700  per  airplane  for  a 
total  cost  of  $3.06  million.  The  cost  per 
airplane  is  less  than  the  threshold 
significant  cost  amount  for  those  small 
entities  operating  one  airplane.  The 
FAA  has  determined,  on  the  basis  of  the 


aircraft  registration  records,  that  less 
than  5%  of  the  owners  of  the  affected  ' 
airplance  own  more  than  one  of  the 
affected  aircraft  and  may  incur  a  cost 
greater  than  the  significant  amount 
threshold.  Therefore,  I  certify  that  this 
proposed  action  (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  {44  FR  1 1034; 
February  26. 1979);  and  (3)  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  AcL  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  Rules  Docket  at  the  location  given 
under  the  caption  "ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
5  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  Section  39.13)  is 
amended  by  adding  the  following  new 
AD. 

Beech:  Applies  to  Models  65-88.  (S/Ns  LP-1 
through  LP-26.  LP-28  and  LP-SO  through 
LP-47);  65-90.  65-A90,  B90  and  C90  (S/Ns 
L|-l  through  LJ-680):  E90.  [S/Ns  LW-1 
through  LW'-178);  100  and  AlOO.  (S/Ns  B- 
1  through  B-226):  and  BlOO  (S/Ns  BE-1 
through  BE-8)  certificated  in  any 
category  in  which  all  cast  acrylic 
windows  have  not  been  replaced  with 
stretched  acrylic  windows. 
Compliance:  Required  as  indicated,  unless 
already  accomplished.  To  prevent  failures  of 
a  cast  acn,'lic  window  and  resulting 
decompression  and  possible  occupant  injury, 
accomplish  the  following: 

(a)  Within  50  hours  time-in-ser\-ice  (TIS) 
after  the  effective  date  of  this  AD  or  300 
hours  TIS  after  the  last  inspection  per  AD  81- 
12-01  whichever  occurs  later,  and  each  300 
hours  TIS  thereafter,  and  within  50  hours  TIS 
after  any  stripping  and  repainting  in  the  area 
of  the  window; 

(1)  Visually  inspect  each  cast  acrylic 
window  in  accordance  with  Beech  Service 
Bulletin  No.  2011  (SB  2011). 

(2)  If  the  above  inspection  discloses  any 
crack,  fissure,  stress  craze  or  scratch  in  any 
window,  prior  to  farther  pressurized  flight 
replace  this  window  with  a  stretched  acrylic 
window  of  the  appropriate  part  number 
specified  in  Paragraph  (b). 

(b)  Within  one  calendar  year  after  the 
effective  date  of  the  AD.  replace  each  ca»t 
acrylic  window  with  one  of  the  stretched 
acrylic  windows  listed  below. 
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Note:  After  installing  a  stretched  acrylic 
window  make  an  appropriate  entry  in  the 
Aircraft  Maintenance  Record  which,  along 
with  previous  entries,  clearly  shows  each 
location  at  which  a  stretched  acrylic  window 
has  been  installed. 

|c)  Upon  installation  of  ail  stretched  acrylic 
windows  per  Paragraph  (b).  this  AD  is  no 
longer  applicable. 

(d)  Compliance  with  Paragraphs  (a)  and  (b) 
is  not  required  if  the  pressurization  system  is 
deactivated  as  follows,  and  the  aircraft  is 
operated  in  accordance  with  this  limitation: 

(1)  Secure  the  "Test/Dump"  switch  in  tlie 
"Dump"  position:  and 

(2)  Fabricate  a  placard.  "CABIN 
PRESSURIZATION  PROHIBITED"  of  ^i«- 
inch  or  larger  letters  and  install  it  on  the 
control  panel  adjacent  to  pressurization 
system  controls;  and 

(3)  Insert  a  copy  of  this  AD  in  the 
"Limitations"  section  of  the  airplane  flight 
manual. 

(4)  Make  an  appropriate  entry  in  the 
Aircraft  Maintenance  Record  showing 
compliance  with  this  par>igraph. 

(5)  The  provisions  of  thiS  paragraph  may  be 
accomplished  by  the  holder  of  at  least  a 
private  pilot  certiTicale  issued  under  Part  61 
of  the  Federal  Aviation  Regulations  on  any 
airplane  owned  or  operated  by  that  person, 
provided  the  airplane  is  not  used  in  air 
carrier  service. 

(e|  Aircraft  may  be  flown  unpressurized  in 
accordance  with  FAR  21.197  to  a  location 
where  the  inspections/repairs  required  by 
this  AD  can  be  performed. 

(f)  An  equivalent  method  of  compliance 
with  this  AD  may  be  used  when  approved  by 
the  Manager.  Wichita  Aircraft  Ccrtificjfion 
Office.  1801  Airport  Road.  Room  100.  Mid- 
Continent  Airport.  Wichita.  Kansas  67209: 
Telephone  (318)  946-4400. 

This  AD  supersedes  AD  81-12-01. 
Amendment  39-4126. 

(Sees.  313(a).  601  and  603  of  the  Federal 
Aviation  Act  of  1958.  as  amended  (49  U.S.C. 
1354(a).  1421  and  1423);  49  US C.  106(g) 
(Revised.  Pub.  L.  97-449.  January  12. 1983); 
and  Sec.  11.89  of  the  Federal  Aviation 
Regulations  (14  CFR  Sec.  11.89)) 

This  amendment  becomes  effective 
February  6. 1985. 

Issued  in  Kansas  City.  Missouri,  on 
December  20.  19B4. 
Muiray  E.  Smitli. 
Director.  Central  Region. 
|KR  Doc.  85-238  Filed  1-3-85;  8:45  am] 
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14  CFR  Part  39 

(Dock«t  No.  84-CE-3S-AD,  Amdt  39-49751 

Airworttiiness  Directives;  Empresa 
Brasileira  de  Aeronautica  S.A. 
(EIMBRAER)  IModels  EIMB-110P1  and 
EiyiB-110P2  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD).  AD 
T84-24-53.  applicable  to  EMBRAER 
Model  EMB-llOPl  and  EiMB-llOPZ 
airplanes  and  codifies  the  corresponding 
emergency  AD  telegram  dated 
December  9. 1984.  into  the  Federal 
Register.  This  AD  requires  visual 
inspection  of  parts  of  the  aircraft 
empennage  and  correction  of  any 
unsatisfactory  conditions  found  during 
that  inspection.  The  horizontal  stabilizer 
separated  from  one  of  the  applicable 
airplanes  and  resulted  in  an  accident. 
The  inspections  required  by  this  AD  will 
detect  and  correct  unsatisfactory 
conditions  which  reduce  the  structural 
integrity  of  the  empennage. 
EFFECTIVE  DATE:  January  17. 1965.  to  all 
persons  except  those  to  whom  it  has 
already  been  made  effective  by 
telegraphic  AD  from  the  FAA  dated 
December  9, 1984. 

Compliance:  As  prescribed  in  the 
body  of  the  AD. 

ADDRESSES:  EMBRAER  Service  Bulletin 
(SB)  110-53-019  dated  March  29. 1983. 
applicable  to  this  AD  may  be  obtained 
from  Empresa  Brasileira  de  Aeronautica 
S.A.  (EMBRAER),  Post  Office  Box  343- 
CEP.  12.200,  Sao  lose  Dos  Campos,  Sao 
Paulo,  Brazil.  A  copy  of  this  information 
and  a  copy  of  AD  83-14-09  Amendment 
No.  39-4692,  referenced  herein,  is  also 
contained  in  the  Rules  Docket.  Office  of 
the  Regional  Counsel.  Room  1558.  601 
East  12th  Street.  Kansas  City,  Missouri 
64106. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ben  Davis.  ACE-120A.  Manager, 
Airframe  Branch.  Atlanta  Aircraft 
Certification  Office,  FAA,  1075  Inner 
Loop  Road,  College  Park,  Georgia  30337: 
Telephone  (404)  763-7407. 
SUPPLEMENTARY  INFORMATION:  Recently, 
the  horizontal  stabilizer  assembly 
separated  from  an  EMBRAER  Model 
EMB-llOPl  airplane  causing  loss  of 
airplane  control  and  a  resultant 
accident.  Based  on  preliminary  accident 
investigation  findings  the  FAA 
determined  that  the  visual  inspection  of 
the  airplane  empennage  for  loose  rivets, 
wear  of  components,  corrosion,  cracks 
or  structural  deformation  is  mandatory. 
Also,  the  FAA  determined  that  anv 


unsatisfactory  condition,)  must  be 
corrected  prior  to  further  flight  and 
reported  to  the  FAA  to  enable  the  FAA 
to  monitor  the  effectiveness  of  this 
action  and  to  establish  any  additional 
necessary  action  in  a  timely  manner. 
The  FAA  determined  that  this  is  an 
unsafe  condition  that  may  exist  in  other 
airplanes  of  the  same  type  design,  that 
an  emergency  condition  existed,  that 
immediate  corrective  action  was 
required,  that  notice  and  public 
procedure  thereon  were  impractical  and 
contrary  to  the  public  interest  and  that 
good  cause  existed  to  issue  an 
immediately  effective  AD.  Accordingly, 
on  December  9. 1984.  telegraphic  AD 
T84-24-53  implementing  this  action  was 
issued  and  transmitted  to  all  known  U.S. 
owners  of  EMBRAER  Models  FAfB- 
llOPl  and  EMB-110P2  airplanes.  Since 
the  unsafe  condition  described  herein 
may  still  exist  on  other  EMBRAER 
Model  EMB-llOPl  and  EMB-110P2 
airplanes,  the  AD  is  being  published  in 
the  Federal  Register  as  an  amendment 
to  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  39)  to  make  it 
effective  to  all  persons  who  did  not 
receive  the  telegram  notification. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  major  under  section  8  of 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26. 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  when  filed,  may 
be  obtained  by  contacting  the  Rules 
Docket  at  the  location  identified  under 
the  caption  "ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aviation  safety. 
Aircraft.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
S  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  Section  39.13)  is 
amended  by  adding  the  following  new 
AD. 

EMBRAER:  Applies  to  Models  EMB-llOPl 
and  EMB-110P2  airplanes  certificated  in 
any  category. 
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Compliance:  Required  within  the  next  ten 
(10)  hours  time-in-service,  unless  previously 
accomplished  within  the  last  fifty  (50)  hours 
time-in-service. 

To  preclude  possible  structural  failure  of 
the  empennage  assembly,  accomplish  the 
following: 

(a)  Unless  the  structural  reinforcements 
and  rivet  replacements  specified  in 
paragraphs  (d)  and  (e)  of  AD  8S-14-09 
(Amendment  39-4d92)  have  already  been 
accomplished,  repeat  the  inspections  of  the 
horizontal  stabilizer  front  attachment  and 
fuselage  bulkhead  33  area  in  accordance  with 
paragraph  (a)  of  AD  83-14-09. 

(b)  If  loose  rivets  or  cracks  of  any  length 
are  found  during  the  inspections  required  by 
paragraph  (a),  prior  to  further  flight,  replace 
the  rivets  in  accordance  with  paragraph  (b)  of 
AD  83-14-09  and  repair  cracks  in  accordance 
with  paragraph  (c)(2)  of  AD  83-14-09 
notwithstanding  the  three  inch  crack  criteria 
of  that  paragraph. 

(c)  Visually  inspect  the  following 
components  for  loose  attachments,  excessive 
wear,  corrosion,  cracks  and  structural 
deformation: 

(1)  Forward  horizontal  stabilizer 
attachment,  including  the  fuselage  and 
stabilizer  attach  fittings  and  attachment 
hardware. 

(2)  Aft  horizontal  stabilizer  attachment, 
including  the  fuselage  and  stabilizer  attach 
fittings,  attach  links  and  all  attachment 
hardware. 

(3)  All  elevator  to  stabilizer  hings  fittings, 
including  all  bearings/bushings  and 
attachment  hardware. 

(4)  Security  of  elevator  mass  balance 
weight  assemblies. 

(5)  Left  and  right  elevator  Bellcrank 
assemblies  and  attachment  hardware. 

(6)  Left  and  right  elevator  torque  tube 
assemblies  and  all  attachment  hardware. 

(7)  Elevator  trim  tab  hinges. 

(8)  Elevator  trim  tab  actuator,  bearings, 
push  rod  assembly  and  all  attachment 
hardware. 

(9)  Elevator  trim  tab  free  play,  measured  at 
the  trailing  edge,  should  not  exceed  airplane 
maintenance  manual  limits. 

(d)  Prior  to  further  flight  correct  any 
unsatisfactory  conditions  found  as  a  result  of 
the  inspections  required  by  paragraph  (c)  in 
accordance  with  the  airplane  maintenance 
manual. 

(e)  Report  any  unsatisfactory  conditions, 
within  24  hours,  to  the  FAA,  Airframe 
Branch,  Atlanta  Aircraft  Certification  Office; 
Telephone  (404)  763-7407.  (Reporting 
authorized  by  0MB  clearance  number 
21200056). 

(f)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(g)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  FAA,  Atlanta  Aircraft  Certification 
Office,  1075  Inner  Loop  Road.  College  Park. 
Georgia  30337. 

(Sees.  313(a),  601  and  603  of  the  Federal 
Aviation  Act  of  1958,  as  amended  (49  U.S.C. 
1354(a),  1421  and  1423):  49  U.S.C.  106(g) 
(Revised.  Pub.  L.  97-449.  {anuary  12. 1983): 
Sec.  11.89  of  the  Federal  Aviation  Regulations 
(14  CFR  Sec.  11.89)) 


This  amendment  becomes  effective  on 
January  17. 1985,  to  all  persons  except 
those  to  whom  it  has  already  been  made 
effective  immediately  by  telegraphic  AD 
T84-24-53  issued  December  9, 1984. 

Issued  in  Kansas  City,  Missouri,  on 
December  24, 1984. 
Murray  E.  Smith. 
Director.  Central  Region. 
[FR  Doc.  85-236  Filed  1-3-85;  8:45  am) 
nUJNO  COK  4t10-1S-H 


14  CFR  Part  39 

[Dodtet  No.  M-ANE-22;  Amdt  39-4970] 

Airworthiness  Directives;  Hamilton 
Standard  Model  23LF-335  and  -371 
Propellers 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
requires  repetitive  dye  penetrant 
inspections  on  Hamilton  Standard 
Model  23LF-335  and  -371  variable  pitch 
propellers.  The  AD  is  needed  to  detect 
cracks  in  the  propeller  blades/ 
counterweights  which  could  result  in 
loss  of  a  propeller  blade/counterweight 
and  possible  engine  separation  from  the 
aircraft. 

DATES:  Effective — January  3, 1985. 

Compliance  schedule — As  prescribed 
in  the  body  of  the  AD. 

Incorporation  by  Reference.— 
Approved  by  the  Director  of  the  Federal 
Register  on  January  3, 1985. 
ADDRESSES:  The  applicable  Alert 
Service  Bulletin  (ASB)  No.  A27  may  be 
obtained  from:  Hamilton  Standard, 
Division  of  United  Technologies 
Corporation,  Windsor  Locks. 
Connecticut  06096. 

A  copy  of  Hamilton  Standard  ASB  No. 
A27  is  contained  in  the  Rules  Docket, 
Office  of  Regional  Counsel,  FAA,  Attn; 
Rules  Docket  No.  84-ANE-22, 12  New 
England.Executive  Park,  Burlington. 
Massachusetts  01803. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martin  Buckman,  Engine  and  Propeller 
Standards  Staff.  ANE-110,  Aircraft 
Certification  Division,  New  England 
Region,  FAA.  12  New  England  Executive 
Park,  Burlington.  Massachusetts  01803, 
(617)  273-7079. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

has  determined  that  damaging  blade/ 
counterweight  stresses  can  be  generated 
during  landing  reversal  operations  of  the 
Hamilton  Standard  Model  23LF-335  and 
-371  varible  pitch  propellers  installed  on 
the  British  Aerospace  HP137  aircraft. 


The  stresses  may  result  in  cracks 
forming  in  the  blade/counterweights. 
The  high  stresses  are  caused  by  "reverse 
flutter"  induced  during  the  propeller 
landing  reversal  operation.  "Reverse 
flutter"  is  characterized  by  high 
torsional  vibration  in  the  outboard  area 
of  the  blade.  In  addition,  the  blade 
counterweights  experience  forced 
vibration.  Cracks  have  been  discovered 
by  an  operator  of  the  British  Aerospace 
HP  137.  This  condition  can  lead  to  the 
loss  of  the  propeller  blade/ 
counterweight  which  may  result  in 
engine  separation  from  the  aircraft. 
Since  this  condition  is  likely  to  exist  or 
develop  in  other  model  23LF-335  and  - 
371  propellers  when  using  reverse  thrust 
on  landing,  an  AD  is  being  issued  which 
requires  repetitive  dye  penetrant 
inspections  of  the  blades/ 
counterweights  on  the  Hamilton 
Standard  Model  23LF-335  and  -371 
variable  pitch  propellers.  The  inspection 
intervals  are  associated  with  the 
number  of  propeller  reversal  operations 
after  landing. 

Since  a  situation  exists  affecting  the 
safety  of  aircraft  that  requires  the 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

Conclusion:  The  FAA  has  determined 
that  this  regulation  only  involves  13 
aircraft  and  will  cost  approximately 
$250  per  inspection  per  aircraft. 
Therefore,  I  certify  that  this  action  (1)  is 
not  a  "major  rule"  under  Executive 
Order  12291.  and  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979).  A  copy  of  the  final  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket.  A  copy  of  it  may 
be  obtained  by  contacting  the  person 
identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT". 

List  of  Subjects  in  14  CFR  Part  39 

Propellers.  Engines,  Air 
transportation.  Aircraft,  Aviation  safety. 
Incorporation  by  reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  {14  CFR  39.13)  is  amended 
by  adding  the  following  new  AD: 

Hamilton  Standard:  Applies  to  Hamilton 
Standard  Model  23LF-335  and  -371 
variable  pitch  propellers  installed  on.  but 
not  limited,  to  British  Aerospace  HP137 
aircraft  certificated  in  any  category. 
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Compliance  is  required  within  the  next  20 
houra  time  in  service  or  before  the  next 
propeller  landing  reversal,  whichever  occurs 
Tirst.  following  the  effective  date  of  this  AD. 
unless  already  accomplished,  and  at  every  SO 
propeller  landing  reversals  thereafter. 

To  detect  cracks  in  the  blades/ 
counterweights  which  could  cause  possible 
propeller  failure,  accomplish  the  following: 

(a)  Clean  and  inspect  for  cracks  in  the 
propeller  blades  and  counterweights  in 
accordance  with  section  2.  paragraphs  A  and 
B  of  Hamilton  Standard  ASB  No.  A27. 
Revision  1.  November  1.  ia84.  or  FAA 
approved  equivalent. 

|b)  Blades  and  counterweights  found  to 
have  evidence  of  cracks  must  be  removed 
from  service  and  replaced  with  a  serviceable 
assembly  prior  to  further  flight. 

Aircraft  may  be  ferried  in  accordance  with 
♦he  provisions  of  Federal  Aviation 
Regulations  (FARs|  21.197  and  21  199  !o  a 
base  where  the  AO  can  be  accomplished. 

Upon  request,  an  equivalent  (neans  of 
compliance  with  the  requirements  of  this  AD 
may  be  approved  by  the  Manager.  Engine 
and  Propeller  Standards  Staff.  ANE-110. 
F.AA.  12  New  F^gland  Executive  Park. 
Burlington.  Massachusetts  01803. 

The  manufacturer's  specirications  and 
procedures  identified  and  described  in  this 
directive  are  incorporated  herein  and  made  a 
part  hereof  pursuant  to  5  U.S.C.  552(a)(1).  All 
piTsons  affected  by  this  directive  who  have 
not  already  received  this  document  from  the 
n'.anufacturer  may  obtain  copies  upon  request 
to  Hamilton  Standard.  Division  of  United 
Technologies  Corporation.  Windsor  Locks. 
Connecticut  06096.  These  documents  also 
may  be  examined  at  the  Office  of  the 
Rtigional  Counsel.  FAA.  Attn:  Rule  Docket 
No.  84-ANE-22. 12  New  England  Executive 
Park.  Burlington.  .Vfassachuselfs  01803.  • 

This  amendment  becomes  effective  on 
January  3. 1985. 

(Sees.  313(a).  601.  and  603.  Federal  Aviation 
Act  of  195&  as  amended  (49  L'.S.C.  1354(a). 
1421.  and  1423):  49  U.S.C.  106(g)  (Revised. 
Pub.  L  97-449.  January  12. 1983):  14  CFR 
11  89) 

Issued  in  Burlington.  Massachusetts,  on 
Derember  12.  1984. 

lack  A.  Sain. 

Acting  Director.  New  England  Region. 
|FR  Doc  84-34021  Filed  12-31-64:  3:32  pm| 
BMJJNO  COOC  4910-13-11 


14  CFR  Part  39 

lOocfcot  No.  84-NM-7S-AD;  Amdt  3»-4«71) 

Airworthiness  Directives:  McOonnell 
Douglas  IModel  DC-9-10.  -20,  -30,  -40, 
-SO,  and  C-9  (Military)  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adds  a  new 
airworthiness  directive  (AD)  which 
requires  inspection,  and  modifications  if 
n<>cessary.  of  the  main  landing  gear 


(MLC)  attach  Tittings  on  certain 
McDonnell  Douglas  DC-9  series 
airplanes.  This  AD  would  require 
repetitive  inspections  of  the  N4LG  attach 
fittings  fabricated  from  7075-T73  forging 
alloy.  This  action  is  prompted  by  reports 
of  MLG  fitting  cracks,  the  failure  of 
which  could  result  in  significant  damage 
to  the  wing  MI.G  supporting/fitting 
structures  and  subsequent  collapse  of 
the  main  landing  gear. 

dates:  Effective  January  27. 1985. 
Compliance  schedule  as  prescribed  in 
the  body  of  the  AD.  unless  already 
accomplished. 

AOORESSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation.  3855 
Lakewood  Boulevard.  Long  Beach. 
California  90846.  Attention:  Director. 
Publications  and  Training.  Cl-750  (54- 
60).  This  information  also  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  at  4344 
Donald  Douglas  Drive,  Long  Beach. 
California. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Michael  N.  A-sahara.  Sr.,  Aerospace 
Engineer.  Airframe  Branch.  ANM-122L, 
FAA.  Northwest  Mountain  Region.  Los 
Angeles  Aircraft  Certification  Office. 
4344  Donald  Douglas  Drive.  Long  Beach. 
California  90808:  telephone  (213)  548- 
2826. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive  (AD)  to  require 
repetitive  inspections  of  the  main 
landing  gear  (MLG)  attach  fittings  on 
certain  McDonnell  Douglas  DC-9  series 
airplanes  was  published  in  the  Federal 
Register  September  6. 1984  (49  FR 
35127).  The  comment  period  for  the 
proposal  closed  on  October  26. 1984. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  four 
conunents  which  were  received.  Three 
commenters  felt  that  paragraph  F.  of  the 
proposed  AD  should  be  revised  to  allow 
operators  with  7075-T73  MLG  attach 
fittings  with  more  than  37.000  landings, 
to  continue  in  service  as  long  as 
repetitive  inspections  are  performed  at 
3.600  landings  and  no  cracks  are 
detected.  The  FAA  concurs  and 
paragraph  F.  of  the  AD  has  been 
rewritten  to  allow  the  various  operators 
the  option  to  either  accomplish  required 
terminating  action  or  to  continue 
repetitive  inspections.  The  fourth 
commenter  (the  manufacturer)  suggested 
that  various  editorial  changes  be  made 
for  clarification  and  consistency.  The 


FAA  concurs  and  these  changes  have 
been  incorporated  in  this  AD. 

It  is  estimated  that  120  airplanes  (2 
units  per  aircraft)  of  the  U.S.  registry 
will  be  affected  by  this  AD  and  will 
require  approximately  40  manhours  per 
airplane  to  accomplish  the  required 
rework  and  modifications,  and  13 
manhours  per  airplane  to  accomplish  the 
repetitive  inspections.  Average  labor 
cost  is  $40  per  hour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
is  estimated  to  be  $254,400.  For  these 
reasons,  the  proposed  rule  is  not 
considered  to  be  a  major  rule  under  the 
criteria  of  Executive  Order  12291.  Few.  if 
any.  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act  would  be 
affected. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  proposed  rule,  with  the 
changes  previously  noted. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new 
airworthiness  directive  (AD): 

McDonnell  Douglas:  Applies  to  McDonnell 
Douglas  Model  DC-9-10,  -20,  -30,  -40. 
-50.  C-9  (Military)  series  airplanes, 
certificated  in  all  categories,  which  have 
accomplished  Option  I  of  McDonnell 
Douglas  DC-9  Service  Bulletin  57-125. 
Revision  2.  or  prior  issues  and  have 
installed  MLG  attach  fitting  fabricated 
from  forging  alloy  7075-T73. 
Specific  corresponding  factory  serial 
numbers  for  the  production  effectivity  are 
listed  in  McDonnell  Douglas  DC-9  Service 
Bulletin  57-148,  Revision  1,  dated  |une  8. 
1983.  hereinafter  referred  to  as  SB  57-148.  Rl. 
Compliance  is  required  as  indicated,  unless 
previously  accomplished.  To  detect  cracks 
and  prevent  failure  of  the  MLC  attach  fitting 
and  its  interrelated  structure,  accomplish  the 
following: 

A.  For  aircraft  with  fittings  having  15.000  to 
19.999  landings,  inspect  the  affected  MLG 
attach  fittings  for  cracks  within  3,600 
additional  landings  in  accordance  with  SB 
57-148,  Rl. 

B.  For  aircraft  with  fittings  having  20.000  or 
more  landings,  inspect  the  affected  ML£ 
attach  fitting  for  cracks  within  1.800 
additional  landings,  in  accordance  with  SB 
57-148.  Rl. 

C.  Repetitive  inspections  must  be 
performed  al  3,600  landings  intervals  until 
replaced  with  a  new  fitting  or  preventative 
modification  is  accomplished  in  accordance 
with  SB  57-148,  Rl. 
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D.  if  an  MLG  attach  fitting  is  found 
cracked,  the  affected  MLG  attach  fitting(8) 
must  be  reworiced  in  accordance  with  SB  57- 
148,  Rl,  or  later  FA  A  approved  revisions, 
prior  to  further  flight. 

E.  If  cracks  are  found  in  locations  in  the 
rilting(s)  other  than  those  identified  in  SB  57- 
148,  Rl.  replace  the  fitting(s)  before  further 
flight  in  accordance  with  SB  57-125,  R4, 
Option  1.  or  rework  in  a  manner  approved  by 
the  Manager.  Los  Angels  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region. 

F.  If  preventative  modification  is  not 
accomplished  prior  to  37.000  landings, 
continue  repetitive  inspections  at  3,600 
landing  intervals,  until  such  time  terminating 
action  is  accomplished. 

G.  Completion  of  the  preventative 
modification  in  accordance  with  SB  57-148. 
Rl.  or  the  replacement  of  cracked  fitting(s)  in 
accordance  with  SB  57-125.  R4.  or  later  FAA 
approved  revisions.  constituKes  terminating 
action  for  this  AD. 

H.  Alternative  inspections,  modifications. 
or  other  actions  which  provide  an  equivalent 
level  of  safety  may  be  used  when  approved 
by  the  Manager,  Los  Angeles  Aircraft 
Certification  Office.  FAA  Northwest 
Mountain  Region. 

I.  Upon  request  of  operator,  an  FAA 
Maintenance  Inspector,  subject  to  prior 
approval  of  the  Manager.  Los  Angeles 
Aircraft  Certification  Office.  FAA.  Northwest 
Mountain  Region,  may  adjust  the  repetitive 
inspection  intervals  specified  in  this  AD  to 
permit  compliance  at  an  established 
inspection  period  of  the  operator  if  the 
request  contains  substantiating  data  to  justify 
the  increase  for  that  operator. 

All  persons  affected  by  this  directive  who 
have  not  already  received  these  documents 
from  the  manufacturer  may  obtain  copies 
upon  request  to  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard,  L.ong 
Beach,  California  90846.  Attention:  Director, 
Publications  and  Training,  Cl-750  (54-60). 
These  documents  also  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle.  Washington 
or  the  lx)s  Angeles  Aircraft  Certification 
Office.  4344  Donald  Douglas  Drive.  Long 
Beach,  California. 

This  Amendment  becomes  effective 
January  27, 1985. 

(Sees.  313(a),  314(a),  601  through  610,  and 
1102  of  the  Federal  Aviation  Act  of  1958  (49 
U.S.C.  1354(a).  1421  through  1430.  and  1502): 
49  U.S.C.  106(g)  (Revised,  Pub.  L.  97-449, 
January  12. 1983):  and  14  CFR  11.89) 

Note. — For  the  reasons  discussed  earlier  in 
the  preamble,  the  FAA  has  determined  that 
this  regulation  is  not  considered  to  be  major 
under  Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034:  February  26, 1979) 
and  it  is  further  certified  under  the  criteria  of 
the  Regulatory  Flexibility  Act  that  this  rule 
will  not  have  significant  economic  effect  on  a 
substantial  number  of  small  entities  because 
few,  if  any.  Model  DC-9  series  airplanes  are 
operated  by  small  entities.  A  final  evaluation 
has  been  prepared  for  this  regulation  and  has 
been  placed  in  the  docket.  A  copy  of  it  may 
be  obtained  by  contacting  the  person    . 


identified  under  the  caption  "FOB  FURTHER 
mFORMATION  CONTACT." 

Issued  in  Seattle,  Washington,  on 
December  13, 1984. 
Raymond  A.  Salazar, 

Acting  Director.  Northwest  Mountain  Region. 
|FR  Doc.  85-237  Filed  1-3-85;  8:45  am] 
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14  CFR  Part  97 

(Docket  No.  24417;  Amdt  No.  1285] 

Air  Traffic  and  General  Operating 
Rules;  Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilitfes,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

dates:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory' 
provisions. 

addresses:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  600 
Independence  Avenue,  SW., 
Washington,  D.C.  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located:  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
430),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591;  or 

2,  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 


By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  D.C.  20402. 

FOR  FURTHER  INFORMATION  CONTACT 

Donald  K.  Funai,  Flight  Procedures 
Standards  Branch  (AFO-230),  Air 
Transportation  Division,  Office  of  Flight 
Operations,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  D.C.  20591: 
telephone  (202)  426-8277. 

SUPPtfMENTARY  INFORMATION:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  luider  5 
U.S.C.  552(a),  1  CFR  Part  51,  and  97.20  of 
the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260-4 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOTAM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
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making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPa  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs  the  TERPs  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

List  of  SubjecU  in  14  CFR  Part  97 

Approaches,  Standard  instrument. 
Aviation  safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G.m.t.  on  the  dates 
specified,  as  follows: 

1.  By  Amending  $  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN  SIAPs  identified  as  follows: 

*  ♦  •  Effective  Febnary  14.  1965 

Bentonville.  AR— Bentonville  Muni.  VOR-A 

Amdt.  7 
Bentonville.  AR— Bentonville  Muni.  VOR/ 

DME-B.  Orig. 
Arcata-Eureka.  CA— Areata.  VOR  RWY  13. 

Amdt.  6 
Arcata-Eureka.  CA— Areata.  VOR/DME 

RWY  1.  Amdt.  5 
Newnan.  GA — Newnan  Coweta  County. 

VOR/DME-A,  Amdt.  4 
Glasgow.  MT— Glasgow  Intl.  VOR  RWY  12. 

Amdt.  2 
Glasgow.  MT— Glasgow  IntL  VOR  RWY  3a 

Amdt.  2 
Ainsworth.  NB— Ainsworth  Muni.  VOR  RWY 

17.  Amdt.  6.  Cancelled 
Ainsworth.  NE— Ainsworth  Muni.  VOR  RWY 

17,  Orig. 
Ainsworth.  NE— Ainsworth  Muni.  VOR  RWY 

35.  Amdt.  2.  Cancelled 
Ainsworth.  NE— Ainsworth  Muni.  VOR  RWY 

35.  Orig. 
Thedford.  NE— Thomas  County.  VOR  RWY  8, 

Amdt.  3 
Clinton.  NC— Sampson  County.  VOR/DME- 

A  Amdt.  3 
New  Holstein.  WI — New  Holstein  Muni, 

VOR/DME-A  Amdt.  1 

•  •  '  Effective  fanuary  17.  1985 

Akron.  OH — Akron-Canton  Regional.  VOR 
RWY  23.  Amdt.  5 


Effective  December  20.  1984 

Fergus  Falls.  MN — Fergus  Falls  Muni-Einar 

Mickelson  Fid.  VOR  RWY  17.  Amdt.  6 
Fergus  Falls,  MN — Fergus  Falls  Muni-Einar 

Mickelson  Fid.  VOR  RWY  35.  Amdt.  8 
Fergus  Falls,  MN — Fergus  Falls  Muni-Einar 

Mickelson  Rd.  VOR/DME  RWY  31.  Amdt. 

3 

•  •  •  Effective  December  19.  1984 

Richmond.  VA — Richard  Evelyn  Byrd  Intl. 
VOR  RWY  25.  Amdt.  12 

2.  By  amending  S  9725  LOC,  LOC/ 
DME,  LDA  LDA/D.ME.  SDF,  and  SDF/ 
DME  SIAPs  identified  as  follows: 

•  •  •  Effective  February  14.  1985 

Gainsville.  GA — Lee  Gilmer  Memorial,  LOC 
RWY  4.  Amdt.  2 

•  •  •  Effective  December  13.  1984 

Corvallis.  OR— Corvallis  Muni.  LOC  RWY  17. 
Amdt.  3 

3.  By  amending  S  97.27  NDB  and  NDB/ 
DME  SIAPs  identifed  as  follows: 

•  •  *  Effective  February  14.  1985 

Arcata-Eureaka.  CA — Areata.  NDB-A.  Amdt. 

6 
Gainesville,  GA — Lee  Gilmer  Memorial.  NDB 

RWY  4.  Amdt.  2 
Bellaire.  MI— Antrim  County.  NDB  RWY  2. 

Amdt.  9,  Cancelled 
Bellaire.  MI— Antrim  County.  NDB  RWY  2. 

Orig. 
Glasgow.  MT— Glasgow  Intl.  NDB  RWY  30. 

Orig. 
Bassett.  NE— Rock  County.  NDB  RWY  31, 

Amdt.  1 
Valentine.  NE— Miller  Field.  NDB  RWY  31. 

Amdt.  4 
Clinton.  NC— Sampson  County.  NDB  RWY  6. 

Amdt.  3 
Hickory,  NC— Hickory  Muni.  NDB  RWY  24. 

Amdt.  2 
Kelso.  WA— Kelso-Longview.  NDB-A.  Amdt. 

2 
New  Richmond.  WI — New  Richmond  Muni. 

NDB  RWY  13,  Amdt.  1 

4.  By  amending  $  97.29  ILS  ILS/DME, 
ISMLS.  MLS.  MLS/DME  and  MLS/ 
RNAV  SIAPs  identified  as  follows: 

•  •  •  Effective  February  14.  1985 

Arcata-Eureka.  CA— Areata.  ILS  RWY  31. 

Amdt.  25 
}ackson.  MS— Allen  C  Thompson  Field.  ILS 

RWY  15L  Amdt.  4 
Chariotte.  NC— Charlotte/Douglas  Intl.  ILS 

RWY  36L.  Amdt.  8 
Hickory.  NC-Hickor>  Muni.  ILS  RWY  24. 

Amdt.  4 
Portland.  OR— Portland  IntL  ILS  RWY  lOR. 

Amdt.  27 

•  *  '  EP^ective  January  17.  1985    . 

Akron.  OH — Akron-Canton  Regional.  ILS 

RWY  1.  Amdt.  32 
Akron.  OH — Akron-Canton  Regional  ILS 

RWY  19.  Amdt.  2 
Akron.  OH — Akron-Canton  Regional,  ILS 

RWY  23.  Amdt.  5 


r 


•  •   '  Effective  December  20.  1984 

Tampa.  FU-Tampa  Intl.  ILS  RWY  36L.  Amdt. 
13 

•  •   •  Effective  December  19,  1984 

Richmond.  VA — Richard  Evelyn  Byrd  IniL 
ILS  RWY  7.  Amdt.  24 

5.  By  amending  §  97.31  RADAR  SIAPs 
identified  as  follows: 

•  *  '  Effective  fanuary  17.  1985 
Akron.  OH — Akron-Canton  Regional 

R/\DAR-1.  Amdt.  18 

•  •  *  Effective  December  19.  1984 

Richmond.  VA— Richard  Evelyn  Byrd  Inll, 

RADAR-1.  Amdt.  9 
(Sees.  307.  313(a).  601.  and  1110.  Federal 
Aviation  Act  of  1958  (49  U.S.C.  134a  1354(a), 
1421.  and  1510);  49  U.S.C.  106(g)  (Revised. 
Pub.  L  97-449.  lanuary  12. 1983):  and  14  CFR 
11.49(b)(3)) 

Note. — The  FAA  has  determined  that  this 
regulation  only  involves  an  established  body 
of  technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule"  under 
Executive  Order  12291:  (2)  is  not  a 
"signiTicant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  minimal.  For  the 
same  reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

Issued  in  Washington,  D.C.  on  December 
28.  1984. 

Kenneth  S.  Hunt, 
Director  of  Flight  Operations. 

Note. — ^The  incorporation  by  reference  in 
the  preceding  document  was  approved  by  the 
Director  of  the  Federal  Register  on  December 
31. 1980.  and  reapproved  as  of  January  1. 
1982. 

[FR  Doc.  85-239  Filed  1-3-85:  8:45  am] 
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14  CFR  Parts  121, 127.  and  135 
IDockst  No.  18510;  SFAR  No.  38-1] 

Special  Federal  Aviation  Regulation 
No.  38  Certification  and  Operating 
Requirements 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule:  request  for 
comments. 

SUMMARY:  This  amendment  extends  the 
effectiveness  of  Special  Federal 
Aviation  Regulation  (SFAR)  Nu.  38.  In 
1978.  the  FAA  promulgated  SFAR  38  as 
an  interim  regulation  to  address 
regulatory  questions  arising  from 
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legislation  that  resulted  in  economic 
deregulation  of  the  air  transportation 
industry,  and  from  the  Civil  Aeronautics 
Board's  (CAB)  scheduled  demise  (or 
"sunset")  on  December  31, 1984.  Having 
generally  reviewed  the  FAA  regulations 
to  determine  the  most  appropriate 
regulatory  response  to  the  Airline 
Deregulation  Act  of  1978  and  the 
termination  of  CAB  functions  attendant 
on  the  CAB  sunset,  the  FAA  concludes 
that  it  is  appropriate  to  extend  the 
termination  date  of  SFAR  38  to  allow 
time  for  the  FAA,  in  separate 
rulemaking,  to  propose  and  receive 
comments  on  certain  revisions  to 
present  SFAR  38.  | 

DATES:  Effective  January  1, 1985,  the 
termination  date  for  SFAR  38  is 
extended  to  June  1, 1985.  Comments 
must  be  received  on  or  before  March  5, 
1985.  I 

ADDRESSES:  Send  comtnents  on  the  rule 
in  duplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel.  Attn.  Rules  Docket  (AGC-204), 
Docket  No.  18510,  800  Independence 
Avenue,  SW,  Washington,  D.C.  20591,  or 
deliver  comments  in  daplicate  to:  FAA 
Rules  Docket,  Room  916.  800 
Independence  Avenue.  SW, 
Washington,  D.C.  Comments  may  be 
examined  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  Catey,  Project  Development 
Branch,  Air  Transportation  Division, 
Office  of  Flight  Operations,  Federal 
Aviation  Administration.  800 
Independence  Ave.,  SW,  Washington, 
D.C,  20591:  telephone  (202)  472-4621. 
SUPPLEMENTARY  INFORMATION 

Background 

On  December  12, 1978.  the  FAA 
promulgated  SFAR  38  in  consequence  of 
the  Airline  Deregulation  Act  of  1978 
(Pub.  L.  95-304.  33  U.S.C.  857-14).  That 
Act  embodies  the  Congressional  intent 
*hat  the  Federal  Government  diminish 
its  involvement  in  regulating  the 
economic  aspects  of  the  airline  industry. 
To  accomplish  this,  Congress  directed 
that  the  Civil  Aeronautics  Board  (CAB) 
be  abolished,  and  in  anticipating  its 
sunset,  the  CAB  curtailed  or  suspended 
much  of  its  regulatory  activity.  On 
October  4, 1984.  additional  legislation 
was  enacted  further  defining  the  process 
for  CAB  sunset. 

Because  some  aspects  of  FAA  safety 
regulation  rest  upon  CAB  definitions 
and  authority,  the  FAA  found  it 
necessary  in  1978  to  adopt  an  interim 
measure  to  provide  for  an  orderly 
transition  from  CAB  and  FAA 
interlocking  authority,  to  a  regulatory 


regime  with  no  CAB  in  existence.  SFAR 
38  set  out  FAA  certification  and 
operating  requirements  applicable  to  all 
"air  commerce"  and  "air  transportation" 
operations  for  "compensation  or  hire". 
(SFAR  38  does  not  address  Part  133 
external  load  operations.  Part  137 
agriculture  aircraft  operations,  or  Part  91 
training  and  other  special  purpose 
operations.)  The  FAA  has  reviewed 
SFAR  38  and  has  concluded  that  it 
should  be  revised  and  clarified  and  that 
its  effectiveness  should  be  continued 
until  at  least  May  1, 1986,  to  give  the 
FAA  time  to  review  all  of  its  regulations 
in  a  post-CAB  sunset  light.  A  proposed 
revision  of  SFAR  38  will  soon  be 
published  for  public  comment  in  the 
Federal  Register.  This  amendment 
merely  extends  the  termination  date  of 
SFAR  38,to  June  1, 1985,  to  allow 
adequate  time  for  receipt  and 
consideration  of  public  conunent  on  the 
proposed  revisions  to  present  SFAR  38 
which  are  being  undertaken  in  separate 
rulemaking. 

Good  Cause  Justification  for  Inunediate 
Adopdon 

The  termination  date  for  SFAR  38,  and 
for  the  operating  certificates  issued 
under  SFAR  38,  is  January  1, 1985.  The 
reasons  which  justified  the  adoption  of 
SFAR  38  still  exist  Therefore,  it  is  in  the 
public  interest  to  extend  the  termination 
date  of  SFAR  38  from  January  1. 1985.  to 
June  1. 1985.  This  action  is  necessary  to 
permit  continued  operations  under 
operating  certificates  issued  under 
SFAR  38  and  to  avoid  confusion  in  the 
administration  of  FAA  regulations 
regarding  operating  certificates  and 
operating  requirements. 

In  addition,  since  this  amendment 
continues  in  e^ect  the  provisions  of  a 
currently  effective  SFAR  and  imposes 
no  additional  burden  on  any  person,  I 
find  that  notice  and  public  procedures 
hereon  are  unnecessary,  impracticable, 
and  contrary  to  the  public  interest,  and 
that  the  amendment  may  be  made 
effective  in  less  than  30  days.  However, 
interested  persons  are  invited  to  submit 
such  comments  as  they  may  desire 
regarding  this  amendment. 
Communications  should  identify  the 
docket  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  close  of  the  comment 
period  will  be  considered  by  the 
Administrator,  and  this  amendment  may 
be  changed  in  light  of  the  comments 
received.  All  comments  received  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
parties. 


Trade  Impact  Statement 

The  FAA  finds  that  this  amendment 
will  have  no  impact  on  international 
trade. 

Regulatory  Flexibility  Detennination 

The  FAA  finds  that  the  amendment 
will  have  no  significant  economic 
impact  on  small  entities. 

The  FAA  has  determined  that  this 
document  involves  a  rule  change  which 
imposes  no  additional  burden  on  any 
person.  Accordingly,  it  has  been 
determined  that:  die  rule  change  does 
not  involve  a  major  rule  under  Executive 
Order  12291;  it  is  not  significant  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979);  and  its 
anticipated  impact  is  so  minimal  that 
full  regulatory  evaluation  is  not 
required. 

List  of  Subjects 

14  CFR  Part  121 

Aviation  safety.  Safety,  Air  carriers. 
Air  transportation.  Aircraft.  Airmen. 

14  CFR  Part  127 

Aircraft.  Air  carriers,  Airworthiness, 
Airmen. 

14  CFR  Part  135 

Air  carriers,  Aviation  safety,  Safety. 
Air  transportaion.  Air  taxis. 
Airworthiness,  Airmen.  Aircraft. 

Adopdon  of  the  Amendment 

In  consideration  of  the  foregoing. 
Parts  121. 127  and  135  of  die  Federal 
Aviation  Regulations  are  amended  as 
follows,  effective  January  1, 1985. 

By  amending  Special  Federal  Aviation 
Regulation  No.  38  in  14  CFR  Parts  121. 
127.  and  135.  to  change  the  termination 
date  from  "January  1. 1985."  to  "June  1, 
1985." 

(Sees.  313.  601.  603.  604  and  1102,  Federal 
Aviation  Act  of  1958  as  amended  (49  U.S.C. 
1354, 1421, 1423, 1424.  and  1502);  49  U.S.C. 
106(g)  (Revised.  Pub.  L  97-449,  January  12. 
1983)). 

Issued  in  Washingtoa  D.C.  on  December 
27, 1984. 

Donald  D.  Engen. 
Administrator. 
[FR  Doc.  84-34022  Filed  12-31-84;  3:32  pm| 
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action:  Notice  of  Transfer. 

summary:  On  January  1. 1985.  most  of 
the  authority  of  the  CAB  will  transfer  to 
the  Department  of  Transportation. 
.  Consequently,  most  of  the  Board's 
existing  rules  will  be  administered  by 
DOT  after  January  1.  This  notice 
identifies  those  rules  transferred  to 
DOT.  those  to  be  reissued  by  DOT.  and 
those  which  are  revoked. 

DATES:  Adopted:  December  28. 1984. 
Effective:  January  1, 1985. 

ron  Further  information  contact 

John  Craig  Waller,  Office  of  the  General 
Counsel.  Civil  Aeronautics  Board.  1825 
Connecticut  Avenue,  N.W.,  Washington, 
D.C.  20428;  202  673-5442.  (after  January 
a  1985,  (202)  472-5577). 

SUPPLEMENTARY  INFORMATION:  The 

Airline  Deregulation  Act  of  1978  (ADA) 
provided  for  the  gradual  transition  from 
an  airline  industry  that  was  largely 
controlled  by  government  regulation  to 
one  largely  controlled  by  the 
marketplace.  As  a  part  of  the  final  phase 
of  this  process,  the  Civil  Aeronautics 
Board  will  cease  to  exist  on  December 
31, 1984,  and  most  of  its  remaining 
authority  will  be  transferred  to  the 
Department  of  Transportation.  Some  of 
this  authority,  such  as  oversight  of 
international  air  transportation,  was 
included  in  the  ADA;  the  remainder, 
such  as  domestic  fitness  and  consumer 
protection,  was  included  in  the  Civil 
Aeronautics  Board  Sunset  Act  of  1984. 

This  notice  lists  the  current  rules 
administered  by  the  Civil  Aeronautics 
Board  and  the  disposition  of  those  rules 
upon  transfer.  While  this  notice  is  being 
issued  by  the  Board.  DOT  has  been 
consulted  and  concurs. 

In  general,  one  of  three  things  will 
happen.  First,  the  rules  in  Subchapter 
A — Economic  Regulations  (except  for 
Parts  245  and  246).  Subchapter  D— 
Special  Regulations  (except  for  Part 
370),  Subchapter  E— Organization 
(except  for  Part  385),  and  Subchapter 
F — Policy  Statements,  will  transfer 
intact  to  DOT  and  will  retain  the  current 
numbers. 

Most  of  the  rules  in  Subchapter  B — 
Procedural  Regulations,  and  Part  385  of 
Subchapter  E.  are  being  reissued  by 
DOT  to  reflect  its  new  organizational 
structure.  See,  Notice  84-17.  49  FR  46006, 
November  21, 1984.  For  the  most  part, 
the  organization  and  numbering  of  these 
reissued  rules  will  remain  the  same  as 
the  present  CAB  rules. 

Parts  245  and  246  are  being  revoked 
because  the  underlying  statutory 
authority  for  them  expires.  Part  310b 
concerning  public  access  to  Board 
meeting  is  being  revoked  since  there  will 
no  longer  be  Board  meetings.  Parts  312 


and  370  are  being  revoked  because  DOT 
already  has  regulations  covering  these 
areas.  A  final  rule  for  each  of  these 
actions  is  being  issued  separately. 

In  addition,  DOT  is  in  the  process  of 
consolidating  all  of  the  Board's  antitrust 
rules,  now  found  in  various  sections  of 
the  Board's  rules,  into  a  new  Part  303.  A 
notice  of  proposed  rulemaking 
concerning  the  antitrust  rules  should  be 
issued  shortly,  but  the  new  consolidated 
rules  will  not  be  in  effect  until  after  the 
Board's  sunset. 

This  notice,  of  course,  has  no 
substantive  effect  on  the  rules  or  those 
subject  to  them;  it  merely  provides  a 
convenient  reference  source  for  the 
disposition  of  the  Boat's  rules  after 
sunset. 

Accordingly,  the  following  listed  rules 
of  the  Civil  Aeronautics  Board  will  be 
affected  as  indicated  on  January  1, 1985. 
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374a 
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By  the  Civil  Aeronautics  Board. 
PbylUs  T.  Kaylor. 
Secretary. 

(FR  Doc.  85-261  Filed  1-^3-85;  8:45  amj 
■tujNQCOOE  taao-oi-M 

14  CFR  Part  245        | 

|R«0.  ER-1403;  Amdt  No.  7  to  Part  245] 

Reports  of  Ownerstiip  of  Stock  and 
Other  Interests 

agency:  Civil  Aeronautics  Board. 
ACTKMl:  Final  rule. 

summary:  The  CAB  revokes  its  rule 
requiring  reports  of  ownership  of  stock, 
or  other  interests,  in  air  carriers  or  other 
persons  engaged  in  phases  of 
aeronautics.  This  action  is  required 
because  the  statutory  authority  for  this 
section  expires  on  January  1, 1985. 
DATES:  Adopted:  December  28. 1984. 
Effective:  January  1. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Craig  Weller,  Office  of  the  General 
Counsel.  Civil  Aeronautics  Board.  1825 
Connecticut  Avenue,  NW.,  Washington, 
DC.  20428:  202  673-5442. 
SUPPLEMENTARY  INFORMATIOITThe  Civil 
Aeronautics  Board  will  cease  to  exist  at 
the  end  of  1984  and  most  of  its  present 
authority  and  rules  will  transfer  to  the 
Department  of  Transportation  on 
January  1. 1985.  However,  pursuant  to 
the  Civil  Aeronautics  Sunset  Act  of 
1984,  sections  407  (b)  and  (c),  and 
section  409  of  the  Federal  Aviation  Act 
are  abolished  on  January  1, 1985.  These 
sections  of  the  Act  provide  the  statutory 


basis  for  Parts  245  and  246  of  the 
Board's  Economic  Regulations.  For  that 
reason,  the  Board  is  revoking  Parts  245 
and  246,  effective  January  1, 1985. 

Because  this  action  is  required  by  the 
statutory  changes  made  by  Congress, 
the  Board  flnds  for  good  cause  that 
notice  and  comment  are  not  required 
and  that  this  rule  may  become  effective 
when  posted  at  the  Federal  Register. 

List  of  Subjects  in  14  CFR  Part  245 

Air  carriers.  Banks,  Reporting  and 
recordkeeping  requirements.  Securities. 

Accordingly,  the  Civil  Aeronautics 
Board  amends  14  CFR  Chapter  II.  Civil 
Aeronautics  Board,  as  follows; 

PART  245— (REMOVED] 

1.  The  authority  for  Part  245  is: 

Authority:  Sees.  204.  407.  409.  Pub.  L  85- 
726.  as  amended;  72  Stat.  743.  766.  768;  49 
U.S.C.  1324. 1377. 1379. 

2. 14  CFR  Part  245,  Reports  of 
ownership  of  stock  and  other  interests. 
is  removed  and  reserved. 

By  the  Civil  Aeronautics  Board. 
Phyllis  T.  Kaylor. 

Secretary. 

|FR  Doc.  84-34024  Filed  12-31-84;  3:40  pmj 
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14  CFR  Part  246 

[Reg.  ER-1404:  Amdt  No.  3  to  Part  2461 

Reports  of  Stock  Ownership  of 
Affiliates  of  Air  Carriers 

AGENCY:  Civil  Aeronautics  Board. 
ACTION:  Final  rule. 

summary:  The  CAB  revokes  its  rule 
requiring  reports  of  ownership  of  stock 
by  affiliates  of  air  carriers.  This  action  is 
required  because  the  statutory  authority 
for  this  section  expires  on  January  1, 
1985. 

DATES:  Adopted:  December  28, 1984. 

Effective:  January  1, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Craig  Weller,  Office  of  the  General 
Counsel,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  NW.,  Washington, 
DC.  20428;  202  673-5442. 
SUPPLEMENTARY  INFORMATION:  For  the 
reasons  explained  in  ER-1403,  adopted 
today,  the  Board  revokes  its  rules  in  14 
CFT^  Part  246  concerning  reporting  of 
stock  interests  by  affiliates  of  air 
carriers. 

List  of  Subjects  in  14  CFR  Part  246 

Air  carriers.  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Securities. 


Accordingly,  the  Civil  Aeronautics 
Board  amends  14  CFR  Chapter  II,  CivU 
Aeronautics  Board,  as  follows; 

PART  246— (REMOVED] 

1.  The  authority  for  Part  246  is: 

Authority:  Sees.  204,  407.  409.  Pub.  L  85- 
726.  as  amended;  72  Stat.  743.  766.  768;  49 
U.S.C.  1324, 1377,  1379. 

2. 14  CFR  Part  246.  Reports  of  stock 
ownership  of  affiliates  of  air  carriers,  is 
removed  and  reserved. 

By  the  Civil  AeronauRcs  Board. 
Phyllis  T.  Kaylor. 
Secretary. 
(FR  Doc.  84-34025  Filed  12-31-84;  3:40  pm) 
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14  CFR  Part  291 

[Reg.  ER-1402;  Economic  Regulations; 
Amdt.  No.  17  to  Part  291;  Docket  42585] 

Domestic  Cargo  Transportation 

AGENCY:  Civil  Aeronautics  Board. 
ACTION:  Final  rule. 

summary:  The  CAB  changes  the 
applicability  of  its  rules  for  domestic  all- 
cargo  air  transportation  to  include  air 
transportation  wholly  within  the  States 
of  Alaska  and  Hawaii.  The  change  is 
required  by  the  Civil  Aeronautics  Board 
Sunset  Act  of  1984.  All-cargo  air 
transportation  within  those  States  will 
now  be  subject  to  the  same  liberal  rules 
as  in  other  States. 

DATES:  Adopted:  December  28.  1984. 
Effective:  February  4.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Petrie,  Office  of  the  Assistant 
General  Counsel  for  Regulations  and 
Enforcement,  U.S.  Department  of 
Transportation,  400  Seventh  Street,  SW, 
Washington.  D.C.  20590,  (202)  426-4723. 
SUPPtfMENTARY  INFORMATION:  The 
Board's  rules  in  14  CFR  Part  291  relieve 
domestic  all-cargo  carriers  from  many 
statutory  requirements  in  accordance 
with  the  policy  of  the  cargo  deregulation 
amendment  in  1977  (Pub.  L.  95-163)  and 
the  Airline  Deregulation  Act  (Pub.  L.  96- 
504).  In  accordance  with  the  cargo 
deregulation  amendments,  these  rules 
do  not  apply  to  air  transportation  wholly 
within  the  States  of  Alaska  and  Hawaii. 
Congress  has  now,  however,  decided 
that  all-cargo  air  transportation  in  these 
States  should*be  treated  as  it  is  in  all 
other  interstate  and  overseas  air 
transportation.  The  Civil  Aeronautics 
Board  Sunset  Act  of  1984  eliminates  the 
distinction  created  by  the  cargo 
deregulation  amendments.  In  view  of 
this  statutory  charge.  Transamerica  has 
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asked  that  our  rules  be  changed  to  allow 
cargo  carriers  in  Alaska  and  Hawaii  to 
operate  under  the  more  liberalized  rules 
of  Part  291. 

We  agree  with  Transamerica  that  the 
exclusion  of  all-cargo  air  transportation 
in  Alaska  and  Hawaii  should  be 
eliminated  because  there  is  no  legal  or 
economic  justirication  to  continue  the 
distinction.  By  Order  84-12-118  the 
Board  removed  the  conditions  on 
section  418  certificates  restricting  all- 
cargo  operations  in  those  States.  In  the 
show  cause  order  pceceding  the 
certificate  condition  removal,  the  Board 
stated  that  it  would  change  its  rules  to 
reflect  the  changed  statutory  intent.  The 
Board  has  received  no  comments  on  the 
proposed  changes.  The  Board  is 
changing  the  definition  in  S  291.2  to 
remove  the  limitation  on  applicability  of 
Part  291  for  all-cargo  air  transportation 
wholly  within  Alaska  and  Hawaii. 

The  statutory  changes  become 
effective  on  January  1, 1985.  Because  of 
this  change  in  statutory  intent  and  so 
that  carriers  and  shippers  can  take 
advantage  of  this  change  as  soon  as 
possible,  the  Board  for  good  cause  finds 
that  notice  and  public  procedures  are 
unnecessary  and  contrary  to  the  public 
interest.  For  the  same  reasons,  the  Board 
finds  that  there  is  good  cause  to  make 
the  rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

List  of  Subjects  in  14  CFR  Part  291 

Air  carriers.  Antitrust.  Freight, 
Insurance,  Reporting  requirements. 

PART  291— {AMENDED] 

Accordingly,  the  Civil  Aeronautics 
Board  amends  14  CFR  Part  291. 
Domestic  Cargo  Transportation,  as 
follows: 

1.  The  authority  for  Part  291  is: 

Authority:  Sees.  102.  204.  401.  407.  40&  416. 
41&  Pub.  L  85-726.  as  amended.  72  Stat.  74a 
743.  766.  767:  9\  Stal.  1284.  49  U.S.C.  1302, 
1324. 1371. 1377. 1378, 1386, 1388. 

2.  The  definitions  in  §  291.2  of  "all- 
cargo  air  carrier."  "all-cargo  air 
8er\ice."  and  "domestic  cargo 
transportation"  are  revised  to  read: 

§  291,2    DefMtiOfift. 

•         •         *         •         • 

"All-cargo  air  carrier"  or  "section  418 
carrier"  means  an  air  carrier  holding  an 
all-cargo  air  service  certificate  issued 
under  section  418  of  the  Act  to  provide 
domestic  cargo  transportation. 

"All-cargo  air  service"  means 
domestic  cargo  transportation 
performed  by  any  carrier  holding  a 
certificate  issued  under  section  418  of 
the  Act. 


"Domestic  cargo  transportation" 
means  the  carriage  by  aircraft  in 
interstate  or  overseas  air  transportation 
of  property  or  mail,  or  both. 

•        •        *        •        • 

By  The  Civil  Aeronautics  Board: 
Phyllis  T.  Kaylor. 
Secretary. 

|FR  Doc.  85-259  Filed  1-3-85:  8:45  am) 
MUJNQCOOC  mo-ai-M 

14  CFR  Part  310b 

(Reg.  PR-265;  Amdt  Na  1  to  Part  310b) 

Public  Access  to  Board  Meetings 

agency:  Civil  Aeronautics  Board. 
action:  Final  rule. 

summary:  The  CAB  revokes  its  rule 
implementing  the  Government  in  the 
Sunshine  Act.  This  action  is  taken 
because  the  CAB  will  go  out  of 
existence  on  December  31. 1984. 
DATES:  Adopted:  December  28. 1984. 
Effective:  January  1, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Craig  Weller.  Office  of  the  General 
Counsel,  Civil  Aeronautics  Board.  1825 
Connecticut  Avenue.  NW.,  Washington, 
DC.  20428;  202-673-5442. 
SUPPLEMENTARY  INFORMATION:  The  Civil 
Aeronautics  Board  will  cease  to  exist  at 
the  end  of  1984  and  most  of  its  present 
authority  and  rules  will  transfer  to  the 
Department  of  Transportation  on 
January  1, 1985.  Part  310b  of  the  Board's 
Procedural  Regulations  sets  forth  the    . 
Board's  rules  implementing  the 
Government  in  the  Sunshine  Act.  These 
rules  provide,  in  general,  for  public 
access  to  Board  meetings.  Because  the 
Board  will  cease  to  exist  at  the  end  of 
the  year,  the  Board's  last  meeting  will  be 
on  December  31, 1984.  After  that  time, 
there  will  be  no  need  for  the  provisions 
of  Part  310b. 

Because  this  action  affects  only  a  rule 
of  agency  procedure,  notice  and 
comment  are  not  required.  In  addition, 
because  it  reflects  changes  in  the  law 
made  by  Congress,  the  Board  finds  it 
may  become  effective  when  posted  at 
the  Federal  Register. 

List  of  Subjects  in  14  CFR  Part  310b 

Sunshine  Act. 

Accordingly,  the  Civil  Aeronautics 
Board  amends  14  CFR  Chapter  II,  Civil 
Aeronautics  Board,  as  follows: 

PART  310b— (REMOVED) 

1.  The  authority  for  Part  310b  is: 

Authority:  Sec.  204(a).  Federal  Aviation  Act 
of  1958.  as  amended:  72  Stal.  743:  49  U.S.C. 
1324:  5  U.S.C.  552({i).  90  Stat.  1244. 


2. 14  CFR  Part  310b.  Public  access  to 
Board  meetings,  is  removed  and 
reserved. 

By  the  Civil  Aeronautics  Board. 
Phyllis  T.  Kaylor, 
Secretary: 

[FR  Doc.  84-34026  Filed  12-31-84:  3:40  pm| 
MLUNQ  COOC  •SW.OI-M 


14  CFR  Part  312 

(Regulation  PR-266;  AmdL  No.  3  to  Part 
3121 

Implementation  of  the  National 
Environmental  Policy  Act 

AGENCY:  Civil  Aeronautics  Board. 
ACTION:  Final  rule. 

summary:  The  CAB  revokes  its  rule 
implementing  the  National 
Environmental  Policy  Act.  This  rule  will 
be  superseded  by  DOT  policy  after  the 
Board's  sunset. 

DATES:  Adopted:  December  28. 1984. 
Effective:  January  1. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Craig  Weller,  Office  of  the  General 
Counsel.  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  NW.  Washington. 
D.C.  20428:  202-673-5442. 

SUPPtEMENTARV  INFORMATION:  The  Civil 

Aeronautics  Board  will  cease  to  exist  at 
the  end  of  1984  and  most  of  its  present 
authority  and  rules  will  transfer  to  the 
Department  of  Transportation  on 
January  1. 1985.  Part  312  of  the  Board's 
Procedural  Regulations  sets  forth  the 
Board's  rules  implementing  the  National 
Environmental  Policy  Act.  The 
Department  of  Transportation  already 
has  in  existence  a  parallel  policy 
covering  all  of  its  operations.  DOT 
Order  5610.1C.  This  policy  will 
supersede  the  provisions  of  Part  312. 
and,  therefore,  they  are  no  longer 
necessary. 

Because  this  action  affects  only  a  rule 
of  agency  procedure,  notice  and 
comment  are  not  required.  In  addition, 
because  it  reflects  changes  in  the  law 
made  by  Congress,  the  Board  finds  it 
may  become  effective  when  posted  at 
the  Federal  Register. 

List  of  Subjects  in  14  CFR  Part  312 

Administrative  practice  and 
procedure.  Environmental  impact 
statements. 

Accordingly,  the  Civil  Aeronautics 
Board  amends  14  CFR  Chapter  II,  Civil 
Aeronautics  Board,  as  follows: 

PART  312— [REMOVED] 

1.  The  authority  for  Part  312  is: 
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Authority:  Sees.  102,  204.  Pub.  L  85-72&  as 
amended.  72  Stat.  740.  743;  49  U.S.C.  1302. 
1324:  National  Environmental  Policy  Act  of 
1969.  83  Stat.  352.  et  seq..  42  U.S.C.  4321,  et 
seq. 

2. 14  CFR  Part  312,  Implementation  of 
the  National  Environmental  Policy  Act, 
is  removed  and  reserved. 

By  the  Civil  Aeronautics  Board. 
PhylUs  T.  Kaylor. 
Secretary. 

(FR  Doc.  84-34028  Filed  12-31-84:  3:40  pm] 
■HJJNQ  CODE  tsie-ei-ii 


14  CFR  Part  370 

(Regulation  SPn-196:  Amdt  No.  4  to  Part 
370] 

Employee  Responsibility  and  Conduct 

agency:  Civil  Aeronautics  Board. 
action:  Final  rule. 

summary:  The  CAB  revokes  its  rule 
concerning  employee  responsibility  and 
conduct.  Those  CAB  employees  who 
transfer  to  DOT  after  sunset  will  be 
covered  by  existing  DOT  regulations, 
including  those  governing  responsibility 
and  conduct. 

DATES:  Adopted:  December  28, 1984. 
Effective:  January  1, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Craig  Weller.  Office  of  the  General 
Counsel,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  NW.,  Washington, 
D.C.  20428:  202  673-5442. 
SUPPLEMENTARY  INFORMATION:  The  Civil 
Aeronautics  Board  will  cease  to  exist  at 
the  end  of  1984  and  most  of  its  present 
authority  and  rules  will  transfer  to  the 
Department  of  Transportation  on 
January  1, 1985.  All  those  present  Board 
employees  associated  with  this 
transferring  authority  will  also  go  to 
DOT.  Once  there,  they  will  be  governed 
by  the  existing  DOT  regulations 
concerning  employee  responsibility  and 
conduct  in  49  CFR  Part  99.  Thus,  the 
Board's  rules  on  employee  conduct  in 
Part  370  will  no  longer  be  necessary. 

Because  this  action  concerns  only  a 
rule  of  agency  procedure,  notice  and 
public  comment  are  not  required. 
Furthermore,  because  this  action  is 
required  by  changes  in  the  law  made  by 
Congress,  the  Board  finds  for  good  cause 
that  this  rule  should  become  effective 
when  posted  at  the  Federal  Register. 

List  of  Subjects  in  14  CFR  Fart  370 

Conflict  of  interests. 

Accordingly,  the  Civil  Aeronautics 
Board  amends  14  CFR  Chapter  II.  Civil 
Aeronautics  Board,  as  follows: 


PART  370— (REMOVED] 

1.  The  authority  for  Part  370  is: 

Authority:  EO.  11222,  30  FR  6469,  3  CFR, 
1985  Supp.:  5  CFR  735.101  et  seq.;  sees.  201, 
202.  204  of  the  Federal  Aviation  Act,  72  Stat. 
741,  742,  743;  49  U.S.C.  1321. 1322, 1324. 

2. 14  CFR  Part  370.  Employee 
responsibilities  and  conduct,  is  removed 
and  reserved. 

By  the  Civil  Aeronautics  Board. 
Phyllis  T.  Kaylor. 
Secretary. 

[FR  Doc.  84-34027  Filed  12-31-84:  3:40  pm] 
BILUNQ  CODE  (SaO-OI-M 


14  CFR  Part  399 

(PS-114;  Amdt  No.  89  to  Part  399;  Docket 
42538] 

Statements  of  General  Policy 

AGENCY:  Civil  Aeronautics  Board. 
ACTION:  Final  rule. 

summary:  The  CAB  is  amending  its 
policy  statement  concerning  unrealistic 
scheduling  to  include  air  taxis.  The  CAB 
has  authority  under  section  411  of  the 
Federal  Aviation  Act  to  prohibit  unfair 
and  deceptive  practices  and  an  unfair 
methods  of  competition  by  all  air 
carriers.  This  amendment  puts  air  taxis 
on  notice  that  this  policy  also  applies  to 
them.  This  action  is  taken  in  response  to 
a  comment  by  Air  BVI. 
DATES:  Adopted:  December  31. 1984. 
Effective:  January  1, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Petrie,  Office  of  the  Assistant 
General  Counsel  for  Regulations  and 
Enforcement.  U.S.  Department  of 
Transportation.  400  Seventh  Street,  SW.. 
Washington,  D.C.  20590,  (202)  472-5577. 
SUPPLEMENTARY  INFORMATION:  In  PS- 
Ill,  49  FR  40567,  October  17, 1984,  the 
Board  amended  14  CFR  399.81  to  state 
that  the  CAB  will  consider  unrealistic 
scheduling  of  flights  by  any  certificated 
air  carrier  providing  scheduled 
passenger  air  transportation  to  be  an 
unfair  or  deceptive  method  of 
competition  within  the  meaning  of 
section  411  of  the  Federal  Aviation  Act 
of  1958,  as  amended. 

The  applicability  of  S  399.81(a)  was 
based  on  Part  234,  which  had  only 
applied  to  certificated  air  carriers.  In 
drafting  the  language  of  the  policy 
statement,  the  Board  did  not  mean  to 
imply  that  air  taxis  were  free  to  engage 
in  unrealistic  scheduling  practices. 
Before  that  final  rule  was  adopted.  Air 
BVI  filed  comments  in  Docket  27891 
asking  the  Board  to  explicitly  prohibit 
commuter  carriers  from  engaging  in 
unrealistic  scheduling  practices.  It 


alleged  that  one  of  its  commuter 
competitors  has  published  schedules 
that  it  cannot  possibly  perform  based  on 
the  number  pf  aircraft  in  its  fleet.  Air 
BVI  argued  that  such  actions  violated 
section  411  and  that  commuters  should 
be  covered  by  the  policy  statement. 

Rather  than  incorporating  Air  BVI's 
suggestion  in  PS-Ill,  the  Board  decided 
to  request  comments  on  whether  air 
taxis  should  be  included  in  the  policy 
statement.  This  request  was  made  in 
PSDR-84,  49  FR  40568,  October  17, 1984. 
The  only  comment  filed  was  by  Air  BVI, 
who  supported  the  Board's  proposal. 
Since  there  was  no  opposition  to  the 
proposal  and  because  the  Board  has 
authority  to  act  against  air  taxis  under 
section  411,  the  Board  is  hereby 
adopting  the  changes  as  proposed. 

Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  605(b),  as 
added  by  the  Regulatory  Flexibihty  Act, 
Pub.  L  96-534,  the  Board  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  will 
merely  put  air  taxis  on  notice  that 
unrealistic  scheduling  will  be 
considered  a  violation  of  section  411  of 
the  Act.  The  Board  ciurently  has  this 
authority  imder  section  411  and  could 
take  action  against  such  violations 
without  this  policy  statement.  No 
comments  were  filed  in  response  to  the 
Regulatory  Flexibility  statement  in  the 
notice  of  proposed  rulemaking. 

List  of  Subjects  in  14  CFR  Part  399 

Administrative  practice  and 
procedure,  Advertising,  Air  carriers. 
Airports,  Antitrust  Archives  and 
records,  Consumer  protection,  Freight 
forwarders.  Grant  programs — 
Transportation,  Hawaii. 
Intergovernmental  relations.  Motor 
carriers,  Puerto  Rico,  Railroads. 
Reporting  requirements.  Travel  agents 
and  Virgin  Islands. 

PART  399— {AMENDED] 

Accordingly,  the  Civil  Aeronautics 
Board  amends  Part  399,  Statements  of 
General  Policy,  as  follows: 

1.  The  authority  for  Part  399  is: 

Authority:  Sees.  101. 102, 105,  204,  401.  402, 
403,  404,  405,  406,  407,  408,  409,  411,  412,  414, 
416,  801, 1001. 1002, 1102, 1104  of  Pub.  L.  85- 
726,  as  amended.  72  Stat.  737.  740,  92  Stat. 
1708,  72  Stat.  743,  754,  757.  75a  760.  763.  766, 
767,  768,  769,  770,  771,  782,  788,  797;  49  U.S.C. 
1301, 1302. 1305, 1324. 1371, 1372. 1373, 1374, 
1375. 1376, 1377. 1378, 1379. 1381. 1382. 1384, 
1386, 1461, 1481, 1482. 1502, 1504;  Pub.  L  96- 
354,  5  U.S.C.  601. 

2.  Paragraph  (a)  of  S  399.81  is 
amended  by  removing  the  word 
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"certificated." 
follows: 


so  that  it  reads  as 


i  39941    Unraalstie  or  docaoMye 

(a)  It  is  the  policy  of  the  Board  to 
consider  unrealistic  scheduling  of  flights 
by  any  air  carrier  providing  scheduled 
passenger  air  transportation  to  be  an 
unfair  or  deceptive  practice  and  an 
unfair  method  of  competition  within  the 
meaning  of  section  411  of  the  Act. 

(b)  •  *  * 
PbyilwT.Kaylor, 
Secretary. 

All  Members  concurred  except  Vice 
Chairman  McConnell  and  Member 
Morales  who  disapproved.  Member 
Morales  filed  the  following  dissenting 
statement  with  which  Vice  Chairman 
McConnell  agreed: 

Morales.  Member  Dissenting 

Carders  derive  no  economic  benefit 
from  unrealistic  scheduling.  All  market 
incentives  encourage  carriers  to  make 
good  faith  efforts  to  operate  their 
published  schedules.  Perhaps  the  best 
evidence  that  the  marketplace  is 
operating  properly  is  that  few.  if  any. 
abuses  have  occurred.  This  would 
indicate  that  not  only  should  the 
statement  not  be  broadened  but  that  the 
original  policy  statement  is  unnecessary, 
and  therefore  should  be  eliminated. 
Should  a  carrier  be  so  self-destructive  as 
to  publish  schedules  it  knotvingly  cannot 
meet — •'nd  is  able  to  survive  the  natural 
remedy  of  the  marketplace — then 
section  411  will  provide  sufficient 
authority  for  governmental  intervention. 
Diana  K.  Morala*.  * 

[FR  Doc.  85-254  Filed  1-3-85:  8:45  am] 
■LUNacooe  k»o-oi-m 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Part  965 

IDoacet  Na  N-94-1496;  FR  2067] 

PHA-Owned  or  t.eased  Protects; 
Maintenance  and  Operation; 
Completion  of  Energy  Audits 

agency:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian  Housing. 

HUD. 

ACTKM:  Extension  of  deadline. 

smMMARV:  This  notice  advised  PHAs 
that  the  deadline  date  for  completion  of 
energy  audits  of  PHA-owned  public 
housing  projects  is  being  extended  until 
March  5. 1985. 


won  FURTHER  INFORMATION  CONTACT 

Charles  Ashmore,  Office  of  Public 
Housing.  Room  4130.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street.  SW..  Washington.  D.C. 
2P410.  telephone  (202)  755-6640.  (This  is 
not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  14. 1983  at  48  FR  51785. 
HUD  proposed  to  amend  certain 
sections  of  24  CFR  Part  865  dealing  with 
(1)  the  conversion  of  mastermetered 
utilities  to  individual  metering  in 
existing  PHA-owned  public  housfhg 
projects  and  (2)  the  conduct  and 
completion  of  energy  audits. 

(Effective  December  13. 1983.  all  Parts 
of  Chapter  VIII.  Title  24  of  the  Code  of 
Federal  Regulations  that  relate  to  public 
and  Indian  housing  were  transferred  to 
Chapter  IX  of  Title  24.  and  Part  865  was 
redesignated  as  Part  965.  (48  FR  44071, 
35452)  For  ease  of  reference,  however, 
sections  of  the  current  rule  are  identified 
in  this  .Notice  by  their  earlier  Part  865 
designation.) 

In  the  preamble  of  the  November  14. 
1983  proposed  rule  (48  FR  51786).  HUD 
indicated  that  (1)  it  was  proposing  to 
amend  9  865.310(a)  to  extend  the 
completion  date  for  energy  audits 
conducted  under  $  865.304  from  May  7. 

1983  (three  years  from  the  effective  date 
of  the  current  rule)  to  December  31. 1984, 
and  (2)  it  had  determined  that,  under  24 
CFR  899.101(a).  there  was  good  cause  to 
waive  the  May  7. 1983  deadline  date  for 
completion  of  the  audits,  pending 
publication  of  a  final  rule  amending 

S  865.310(a). 

HUD  based  its  determination  to 
extend  the  deadline  to  December  31. 
1984.  on  the  need  to  give  PHAs  a 
reasonable  opportunity  to  complete  their 
energy  audits,  since  the  Department  had 
not  issued  necessary  instructions  on 
how  to  conduct  an  approved  energy 
audit  until  late  1982. 

This  Notice 

This  Notice  advises  PHAs  that  the 
December  31, 1984  deadline  date  for 
completion  of  energy  audits  is  extended 
to  March  5. 1985.  Unforeseen  delays 
have  prevented  the  Department  from 
publishing  the  final  rule  in  1984.  We  now 
anticipate  that  the  final  rule  will  be 
published  in  early  1985.  but  will  not 
become  effective  until  after  30  calendar 
days  of  continuous  session  of  Congress. 

The  Department  believes  that 
retention  of  the  December  31, 1984 
deadline  would  be  justified  on  the 
following  bases:  (1)  PHAs  were  put  on 
notice  with  regard  to  the  December  31, 

1984  deadline  date  by  the  preamble  and 
regulatory  text  of  the  proposed  rule,  and 


by  instructions  from  HUD  Field  Offices: 
(2)  adherence  to  the  December  31. 1984 
deadline  was  not  dependent  upon 
issuance  of  a  final  rule,  since  energy 
audits  submitted  in  accordance  with 
that  deadline  are  subject  to  the 
regulations  and  Departmental 
Handbooks  currently  in  effect:  and  (3) 
PHAs  have  already  benefited  from  the 
waiver  of  the  initial  completion  deadline 
date  of  May  7. 1983  and  have  had  a 
reasonable  opportunity — over  4Vi 
years — to  complete  the  required  energy 
audits.  However,  in  order  to  assure  that 
no  PHA  is  adversely  affected  by  the 
delay  in  publication  of  a  final  rule,  HUD 
has  decided  to  extend  the  deadline  date 
for  completion  of  the  PHA  energy  audits 
to  March  5. 1985. 

The  energy  audit  requirements  have 
been  approved  by  OMB  and  assigned 
approval  number  2502-0271. 

Dated:  December  21. 1984. 
Warren  T.  lindquist. 
Assistant  Secretary  for  Public  and  Indian 
Housing. 

[FR  Doc.  85-94  Filed  1-5-85:  8:45  am) 
anjjNOCOOC  uio-ss-m 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  931 

Approval  of  Permanent  Program 
Amendment  to  the  New  Mexico 
Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  OSM  is  announcing  the 
approval  of  an  amendment  to  the  New 
Mexico  permanent  regulatory  program 
(hereinafter  referred  to  as  the  New 
Mexico  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment 
establishes  regulations  concerning  mine 
access  and  haul  roads.  At  New  Mexico's 
request,  OSM  is  deferring  a  decision  on 
the  blaster  training,  examination,  and 
certification  program,  which  had 
previously  been  included  with  this 
amendment. 

After  providing  opportunity  for  publfc 
comment  and  conducting  a  thorough 
review  of  the  program  amendment  in 
accordance  with  30  CFR  732.17,  the 
Secretary  of  the  Interior  has  decided 
that  the  amendment  meets  the 
requirements  of  SMCRA. 
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The  Federal  rules  at  30  CFR  Part  931 
which  codify  decisions  concerning  the 
New  Mexico  program  are  being 
amended  to  implement  this  action. 

The  flnal  rule  is  being  effective  made 
immediately  in  order  to  expedite  the 
State  program  amendment  process  and 
encourage  States  to  conform  their 
programs  to  the  Federal  standards 
without  undue  delay;  consistency  of  the 
State  and  Federal  standards  is  required 
by  SMCRA. 
EFFECTIVE  DATE:  January  4, 1985. 

FOR  FURTHER  INFORNMTION  CONTACT: 

Robert  Hagen,  Field  Office  Director, 

Office  of  Surface  Mining,  219  Central 

Avenue.  NW.,  Albuquerque.  New 

Mexico  87102;  Telephone:  (505)  766- 

1486. 

SUPPI^MENTARY  INFORMATION: 

I.  Background 

The  Secretary  approved  the  New 
Mexico  program  on  December  31, 1980 
conditioned  on  the  correction  of  twelve 
deficiencies.  Information  pertinent  to  the 
general  background,  revisions, 
modifications,  and  amendments  to  the 
permanent  program  submission,  as  well 
as  the  Secretary's  findings,  the 
disposition  of  comments  and  a  detailed 
explanation  of  the  conditions  of 
approval  can  be  found  in  the  December 
31. 1980.  Federal  Register  (45  FR  86459- 
86490). 

II.  Submission  of  Program  Amendments 

By  letter  dated  June  5. 1984,  New 
Mexico  submitted  a  proposed  program 
amendment  to  modify  its  regulations  for 
mine  roads  performance  standards  and 
to  add  a  program  for  the  training, 
examination  and  certification  of  blasters 
working  in  surface  coal  mining 
operations. 

In  the  July  16, 1984.  Federal  Register 
(49  FR  28742),  OSM  announced  receipt 
of  the  proposed  amendment,  opened  a 
public  comment  period  and  set  a 
tentative  public  hearing  date  of  August 
10. 1984.  Since  no  requests  were  made, 
the  scheduled  public  hearing  was  not 
held.  The  public  comment  period  ended 
August  15. 1984.  without  receipt  of  any 
comments. 

On  July  27, 1984.  and  October  1, 1984, 
New  Mexico  submitted  revisions 
correcting  typographical  and  format 
errors  present  in  the  original  June  6. 
1984,  submission. 

By  letter  dated  November  27, 1984, 
OSM  notified  New  Mexico  of  certain 
deficiencies  in  the  proposed  blaster 
certification  program  regulations,  and 
advised  the  State  that  final  approval 
could  not  be  granted  until  New  Mexico 
submitted  its  proposed  training  program 
and  examination  for  OSM  review  and 


approval.  In  a  letter  dated  December  6, 
1984,  New  Mexico  requested  that  OSM 
proceed  with  approval  of  the  roads 
regulations,  while  deferring  action  on 
the  blaster  certification  program  portion 
of  the  amendment.  Since  New  Mexico 
has  obtained  OSM  approval  (49  FR 
20287)  of  an  extension  of  the  deadline 
for  submission  of  its  blaster  training, 
examination  and  certification  program 
until  March  J,  1985,  OSM  has  granted 
this  request. 

III.  Director's  Findings 

A.  General  Findings 

In  accordance  in  with  SMCRA  and  30 
CFR  732.15  and  732.17,  the  Director  finds 
that  the  amendment  to  Coal  Surface 
Mining  Commission  (CSMC)  Rule  80-1 
as  submitted  by  New  Mexico  on  June  6, 
1984,  and  revised  on  October  1, 1984, 
meets  the  requirements  of  SMCRA  and 
the  Federal  regulations,  as  discussed 
below.  As  noted  in  the  preceding 
section,  action  on  the  portion  of  the 
original  submission  relating  to  the 
blaster  certiflcation  program  is  being 
deferred  until  New  Mexico  submits 
additional  programmatic  materials.  At 
that  time  OSM  will  resume  processing  of 
the  New  Mexico  blaster  certification 
program  as  a  separate  notice  of 
rulemaking. 

In  the  October  1, 1984,  Round  2 
decision  in  In  Re:  Permanent  Surface 
Mining  Regulation  Litigation  II  (Civil 
Action  No.  79-1144),  the  U.S.  District 
Court  for  the  District  of  Columbia 
remanded  the  Federal  regulations 
concerning  road  classification. 
Therefore,  the  proposed  New  Mexico 
road  regulations  were  reviewed  using 
the  general  standard  of  consistency  with 
SMCRA.  The  Director  finds  the 
proposed  New  Mexico  roads  rules  to  be 
as  stringent  as  the  SMCRA 
requirements.  When  new  Federal  roads 
regulations  are  issued,  the  Director  will 
again  review  the  New  Mexico  rules  to 
determine  whether  they  are  no  less 
effective  than  the  Federal  rules. 

B.  Specific  Findings 

New  Mexico  has  proposed  to  amend 
its  definition  of  "road"  at  CSMC  80-1-1- 
5.  The  Director  finds  the  revised 
definition  to  be  in  accordance  with  the 
requirements  in  section  515  of  SMCRA. 

New  Mexico  has  adopted  regulations 
at  CSMC  80-1-20-150  and  CSMC  80-1- 
20-151  to  replace  the  ones  affirmatively 
disapproved  as  part  of  the  original  New 
Mexico  program  decision  document.  See 
30  CFR  931.12  (n).  CSMC  80-1-20-150 
establishes  a  road  classification  system, 
sets  general  performance  standards,and 
specifies  design,  construction,  location, 
maintenance,  and  reclamation 


requirements  for  all  roads.  CSMC  80-1- 
20-151  establishes  additional  standards 
and  criteria,  including  certification  by  a 
registered  professional  engineer,  to  be 
met  for  all  primary  roads.  Both  sections 
are  intended  to  insure  that  the 
construction,  maintenance  and 
postmining  conditions  of  roads  will 
control  or  prevent  erosion,  siltation,  and 
water  pollution;  and  control  or  prevent 
damage  to  fish  and  wildlife,  their 
habitat,  public  or  private  property, 
stream  beds,  and  water  flows.  The 
Director  finds  the  new  regulations  to  be 
in  accordance  with  section  515(b)  (17) 
and  (18)  of  SMCRA. 

IV.  Public  Comments 

Of  the  Federal  agencies  invited  to 
comment  on  the  proposed  amendments, 
responses  were  received  from  the 
Environmental  Protection  Agency,  the 
Fish  and  Wildlife  Service  and  the  Soil 
Conservation  Service.  None  provided 
any  substantive  comments,  nor  were 
any  other  public  comments  received. 

The  disclosure  of  Federal  agency 
comments  is  made  pursuant  to  section 
503(b)(1)  of  SMCRA  and  30  CFR 
732.17(h)(10)(i). 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  the  New  Mexico 
road  regulations  submitted  as  an 
amendment  to  the  New  Mexico  program 
on  June  6, 1984,  as  corrected  by  the 
submission  of  October  1, 1984.  The 
Director  is  amending  Part  931  of  30  CFR 
Chapter  VII  to  implement  this  decision. 

VI.  Procedural  Requirements 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA,  30  U.S.C. 
1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28, 1981,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSM  an 
exemption  from  sections  3,  4,  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
condifional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
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will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

list  of  Subi«cU  in  30  CFR  Part  S31 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  December  2&  19B4 
Wealey  R.  Bookar. 

Acting  Director.  Office  of  Surface  Mining. 
Authorit)':  Pub.  L  95-87.  Surface  Mininx 
Control  and  Reclanuition  Act  of  1977  (30 
V.S.C.  IZmetseq.). 

PART  931— NEW  VEXICO 

Part  931  of  Title  30  is  amended  by 
adding  a  new  paragraph  (d)  at  30  CVK. 
931.15  as  follows: 

§  931.15    Approval  of  amcndmcnu  to  Stats 
rcgulstory  proQnMn. 

(d)  The  following  amendment  is 
approved  effective  January  4. 1985:  New 
Mexico's  revised  definition  of  "road"  as 
contained  in  New  Mexico  Coal  Surface 
Mining  Commission  (CSMC)  Rule  60-1- 
1-5.  the  general  road  requirements  at 
CSMC  80-l-20-15a  the  primary  road 
requirements  at  CSMC  80-1-20-151.  and 
the  revised  Table  of  Contents  reflecting 
these  changes,  all  as  submitted  on  June 
6. 1984.  and  corrected  on  October  1. 
1984. 

|FR  Doc.  85-215  Filed  1-3-85;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  223 

Modification  of  Timber  Sale  Extension 
Policy 

agency:  Forest  Service.  USDA 

ACTtON:  Notice  of  interim  policy  and 
request  for  comments. 

SUMSCARY:  This  proposal  would  modify 
the  1983  Forest  Service  timber  sale 
contract  extension  policy  in  order  to 
accommodate  the  effects  of  the  Federal 
Timber  Sale  Contract  Payment 
Modification  Act 

DATES:  Comments  must  be  received  by 
March  5. 1985. 

ADOftcssES:  Send  written  comments  to 
R.  Max  Peterson.  Chief  (2400).  Forest 


Service.  USDA.  P.O.  Box  2417, 
Washington.  DC  20013. 
FOn  RNITNER  INFOI«MATK>N  CONTACT: 
David  M.  Spores.  Timber  Management 
Staff.  (202)  447-^1051. 

The  public  may  inspect  all  written 
submissions  made  pursuant  to  this 
notice  during  regular  business  hours  in 
the  office  of  the  Director.  Timber 
Management  Staff.  Room  3207,  South 
Agricultiire  Building,  12th  and 
Independence  Ave..  SW..  Washington. 
DC  20013. 
SUPPl^MENTARV  INFORMATION: 

Background 

On  December  7, 1983,  at  48  FR  54812. 
the  Forest  Service,  at  the  direction  of  the 
President,  established  a  program  to 
extend  certain  timber  sale  contracts. 
Timber  sale  purchasers  prepared  Multi- 
Sale  Extension  Plans  to  implement  this 
program.  The  Federal  Timber  Contract 
Payment  Modification  Act  of  October 
16.' 1984.  (98  Stat.  2213: 16  U.S.C.  618) 
authorizes  and  directs  the  Secretary  of 
Agriculture  to  permit  a  purchaser  to 
return  to  the  Government  a  prescribed 
volume  of  timber  subject  to  certain 
timber  sale  contracts  upon  paying  a  buy- 
out price.  The  Act  ratifies  the  1983 
extension  program,  and  allows  a 
purchaser  to  buy-but  a  sale  even  though 
the  sale  was  extended  under  the  1983 
extension  program.  However,  the  Act 
prohibits  the  Forest  Service  from 
including,  as  a  condition  of  extensions, 
additional  contract  provisions  for 
calculating  damages  in  the  event  of 
subsequent  default  of  sales  extended 
under  that  program. 

The  Act  affirms  the  implementing 
policy  for  the  1983  extension  program 
which  prohibits  the  grant  of  any  further 
extensions  for  sales  extended  under  that 
program.  However,  contract  term 
adjustments  under  terms  of  a  timber 
sale  contract  are  permissible  in  addition 
to  the  extensions. 

The  1983  extension  program  allows 
timber  sale  contracts  to  be  added  to.  or 
removed  from,  the  harvest  schedule  of  a 
Multi-Sale  Extension  Plan  only  in  the 
following  situations: 

(1)  Sale  of  a  purchaser's  entire 
business,  or  merger  with  another  firm. 

(2)  Forest  Service  approval  of  a  third- 
party  agreement  whereby  another  party 
assumes  the  sale(s). 

(3)  Cancellation  of  a  sale  because  of: 

(a)  Mutual  agreement. 

(b)  Catastrophic  damage. 

(c)  Prevention  of  damage  to  the 
environment,  or 

(d)  Legislation  designating  some  or  all 
of  the  sale  area  as  Wilderness. 

Therefore,  the  1983  extension  policy 
must  be  modified  to  accommodate  the' 


requirements  of  the  Federal  Timber 
Contract  Payment  Modification  Act. 

The  Forest  Service  intends  to  modify 
implementing  policy  for  timber  sale 
contract  extensions  as  follows: 

1.  Existing  timber  sale  contract 
provisions  for  calculating  default 
damages  shall  be  retained  in  contracts 
extended  under  the  1983  program. 
Contracts  already  extended  under  the 
program  will  be  amended  to  replace  the 
new  default  damages  provision  with  the 
previous  default  damages  provision. 

2.  For  convenience  in  administering 
contracts  extended  as  part  of  a  Multi- 
Sale  Extension  Plan,  contracts  shall  be 
extended  from  the  date  they  would  have 
terminated  without  taking  into  account 
any  right  to  contract  term  adjustment  to 
which  the  purchaser  has  thereafter 
become  entitled.  Any  such  contract  term 
adjustment  shall  be  added,  along  with 
any  other  contract  term  adjustment  to 
which  the  purchaser  becomes  entitled 
during  the  5-year  extension,  to  the 
contract  termination  date  otherwise 
established  by  extension. 

3.  Purchasers  «vill  be  allowed  to  delete 
contracts  bought-out  under  the  Federal 
Timber  Contract  Payment  Modification 
Act  from  Multi-Sale  Extension  Plans 
within  60  days  of  the  date  the  purchaser 
is  released  from  further  obligation  to  cut. 
remove,  and  pay  for  timber  under  a 
bought-out  contract.  If  any  contract  in  a 
Multi-Sale  Extension  Plan  is  deleted, 
however,  the  plan  has  to  be  further 
amended  to  remain  in  conformity  with 
the  implementing  policy  respecting 
minimum  har\-est  schedules. 

4.  No  sales  may  be  added  to  Multi- 
Sale  Extension  Plans  except  as  provided 
under  current  instructions. 

Purchasers  of  Forest  Service  timber 
sales  need  to  know  the  Forest  Service 
policy  with  respect  to  the  Multi-Sale 
Extension  Program  so  that  they  can 
decide  which  sales  to  return  to  the 
Government  pursuant  to  the  Federal 
Timber  Contract  Payment  Modification 
Act  (98  Stat.  2213: 16  U.S.C;  618).  Section 
2(a)(6)(A),  (B)  of  the  Act  requires  that 
the  final  rules  for  implementation  of  the 
Act  be  published  within  90  days  of  the 
enactment  of  the  Act  and  that  a 
purchaser  must  submit  any  buy-out 
request  within  90  days  of  publication  of 
such  rules.  There  is  not  enough  time 
before  this  information  is  needed  to 
provide  an  opportunity  for  public 
comment.  Because  it  would  be 
impracticable  and  contrary  to  the  public 
interest  to  delay  modification  of  the  1983 
Multi-Sale  Extension  Program,  an  • 
interim  Manual  directive  consistent  with 
this  notice  is  being  issued  so  that  the 
direction  will  be  timely  and  in 
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compliance  with  the  Federal  Timber 
Contract  Payment  Modification  Act. 

Comments  received  from  the  public  on 
this  policy  will  be  analyzed  and 
considered  in  the  formulation  and 
preparation  of  the  final  amendment  to 
Chapter  2400 — Timber  Management  of 
the  Forest  Service  Manual. 

Dated:  December  31. 1914. 
lerome  A.  Miles, 

Acting  Chief  Forest  Service.  USDA. 
(FR  Doc.  85-264  Filed  1-3-85:  8:45  am] 

BUJJNa  CODE  M10-11-M 


ENVIRONMENTAL  PROTECTION 
AGENCY  I 

40  CFR  Part  52 

(Region  II  Docket  No.  43;  A-2-FRL-2740-3] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Revision  to  ttM 
New  YorV  State  Implementation  Plan 

Correction 

In  FR  Doc.  84-33115  beginning  on  page 
49460  in  the  issue  of  Thursday, 
December  20, 1984,  make  the  following 
correction: 

§52.1670    [CorrMtcd] 

On  page  49461,  first  column,  in 
§  52.1670(c)(71),  eight  lines  from  the 
bottom,  "[the  date  of  today's 
publication]"  should  read  "December  20, 
1984".  ; 

BtUJNC  COOC  1S0S-01-M  ' 


INTERSTATE  COMMERCE 
COMMISSION 


49  CFR  Part  1312 
lEx  Part*  No.  4351 


Modify  Rules  Governing  Tariff 
Anrtendments 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Final  rules. 

SUMMARY:  The  Commission  is  adopting 
revised  rules  to:  (1)  Permit  an  increase  in 
the  number  of  supplemental  tari^  pages 
authorized:  (2)  allow  "periodical"  tari^s 
to  remain  in  effect  for  two  years;  and  (3) 
authorize  delayed  tariff  transmission  to 
subscribers  when  they  agree  to  it  in 
writing  in  advance.  This  action,  which  is 
necessary  due  to  an  increase  in  the 
number  of  amendments  to  tariffs,  will 
allnw  r.amerK  nnd  agents  to  publish 


revisions  more  promptly  and  minimize 
tariff  costs,  to  the  benefit  of  users  as 
well  as  compilers. 

EFFECTIVE  DATE:  This  decision  will  be 

effective  February  4, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  Herzig,  (202)  275-7151. 
SUPPLEMENTARY  INFORMATKW:  This 
proceeding  was  instituted  by  a  notice  of 
proposed  rules,  published  in  the  Federal 
Register  at  47  FR  42126,  to  consider 
proposals  for  the  revision  of  certain 
Commission  regulations  pertaining  to 
the  filing  of  amendments  to  tariffs. 

The  adopted  revised  rules  shown  in 
the  appendix  will  permit  an  increase  in 
the  amount  of  supplemental  material 
which  may  be  filed  to  tariffs  and  allow 
delayed  transmission  to  subscribers 
when  such  transmission  is  agreed  upon 
in  writing  in  advance. 

Additional  information  is  contained  in 
the  Commission's  decision.  For  a  copy 
of  it  write  to:  TS  Infosystems,  Room 
2227,  Interstate  Commerce  Commission, 
Washington,  DC  20423,  or  call  289-4357 
(D.C.  Metropolitan  area)  or  toll-free 
(800)  424-5403. 

This  notice  is  issued  under  the 
authority  of  Section  10762  of  the 
Interstate  Commerce  Act  (49  U.S.C. 
10762  and  Section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553). 

List  of  Subjects  in  49  CFR  Part  1312 

Buses,  Freight  forwarders,  Maritime 
carriers.  Motor  carriers.  Passenger 
vessels.  Pipelines,  Railroads. 

Decided:  December  11, 1984. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Andre,  Commissioner*  Sterrett 
Gradison,  Simmons,  Lamboley,  and  Strenio. 
lames  H.  Bayna, 
Secretary. 

Appendix 

Chapter  X  of  Title  49  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  1312— REGULATIONS  FOR  THE 
PUBLICATION  POSTING  AND  FILING 
OF  TARIFFS,  SCHEDULES  AND 
RELATED  DOCUMENTS 

1.  In  S  1312.18,  paragraphs  (e)(1)  and 
(e)(2)  are  revised  to  read  as  follows: 

S  1312.18    Supplements. 

•        •        •        *        • 

(e)  Number  of  supplements,  pages 
permitted  and  duration  of  tariffs.  (1) 
Except  as  otherwise  provided,  the  total 
number  of  pages  of  effective  regular 


supplements  may  not  exceed  70  percent 
of  the  number  of  original  pages.  There  is 
no  separate  limit  on  the  number  of 
supplements. 

(2)  The  restriction  on  the  number  of 
supplemental  pages  does  not  apply  to  a 
tariff  which  is  reissued  within  two 
years,  provided  the  following  notation  is 
shown  on  the  title  page  of  the  original 
tariff: 

"A  reissue  of  this  tariff  will  become 
effective  no  later  than ." 

The  date  of  the  next  reissue  shall  be 
shown,  and  the  notation  may  not  be 
changed  or  cancelled. 


2.  In  §  1312.6,  paragraphs  (a)-(c)  are 
revised  to  read  as  follows: 

§1312.6    Furnishing  copies  of  tariff 
publications. 

(a)  Definitions.  "Subscriber,"  as  used 
in  this  section  means  any  party  other 
than  carrier  participants  in  the  tariff  that 
is  voluntarily  furnished,  or  any  party 
that  requests  that  it  be  furnished,  one  or 
more  copies  of  a  particular  tariff  with  or 
without  subsequent  amendments  or 
reissues  of  that  tariff. 

(b)  Sending  new  publications  to 
subscribers.  (1)  The  publishing  carrier  or 
agent  shall  send  each  newly-issued 
tariff,  supplement,  or  loose-leaf  page  as 
requested  to  each  subscriber  by  ffrst 
class  mail,  or  other  means  requested  in 
writing  by  the  subscriber. 

(2)  Newly-issued  tariffs,  supplements, 
or  loose-leaf  pages  shall  be  sent  to  each 
subscriber  not  later  than  the  time  the 
copies  for  official  Filing  are  sent  to  the 
Commission  except  that  with  the 
advance,  written  permission  of  the 
subscriber  any  publication  may  be  sent 
not  later  than  5-working  days  after  the 
time  the  copies  are  sent  to  the 
Commission. 

(3)  Carriers  or  agents  may,  if 
acceptable  to  a  subscriber,  furnish  only 
specific  portions  of  original  tariffs  and 
amendments  affecting  those  portions. 

.   (c)  Certification.  The  letter  of 
transmittal  accompanying  the  copies  to 
the  Commission  shall  contain  the 
following  certification: 

"I  certify  that  compliance  with  49  CFR 
1312.6  has  been  [in  the  case  of  advance 
agreements  by  the  subscriber  to  delayed 
transmission  "will  be']  made." 

[FR  Doc.  85-208  Filed  1-3-85;  8:45  am] 

BIUJNQ  CODE  TOSS-Ot-M 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

50  CFR  Part  611 

IDocktt  No.  4091»-416«1 

Foreign  Fishing;  Poundage  Fee 
Schedule 

AQCNCY:  Nationdl  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
action:  Final  rule. 

summary:  NOAA  implements  the  1985 
poundage  fee  schedule  for  foreign 
vessels  fishing  in  the  fishery 
conservation  zone  (FCZ).  Under  this  fee 
schedule,  foreign  vessels  will  pay  for  23. 
7  percent  of  the  FY  1984  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act)  costs.  This  rule  is 
need  to  comply  with  section  204(b)(10) 
of  the  Magnuson  Fishery  Conservation 
and  Management  Act  costs. 
EFFECTIVE  DATE:  January  1. 1985. 
ADORESS:  Copies  of  a  draft  regulatory 
impact  review  may  be  obtained  from 
Fees.  Permits  and  Regulations  Division. 
F/M12  at  the  telephone  number  below. 

FOR  FURTHER  INFORMATION  CONTACT 

Alfred  J.  Bilik,  202-634-7432. 
SUPPLEMENTARY  INFORMATION:  NOAA 
implements  a  schedule  of  fees  for  fishing 
during  1985  by  foreign  vessels  in  the 
fishery  conservation  zone.  The  new 
schedule  should  result  in  fee  collections 
of  about  $40.3  million. 

Bacl^ground 

Section  204(b)(10)  of  the  Magnuson 
Fishery  Conser\-ation  and  Management 
Act  (Magnuson  Act)  (16  U.S.C.  1801  et 
seq.]  states,  in  part,  "The  fees  *  *  * 
shall  be  at  least  in  an  amount  sufficient 
to  return  to  the  United  States  an  amount 
which  bears  to  the  total  cost  of  carrj  ing 
out  the  provisions  of  this  Act  •  *  * 
during  (FY  1984)  the  same  ratio  as  the 
aggregate  quantity  of  ftsh  harvested  by 
foreign  fishing  vessels  within  the  fishery 
conservation  zone  duriqg  (1983)  bears  to 
the  aggregate  quantity  of  fish  harvested 
by  both  foreign  and  domestic  fishing 
vessels  within  such  zone  and  the 
territorial  waters  of  the  United  States 
during  (1983)." 

Foreign  fee  schedules  are  established 
for  each  calendar  year  following  the 
provisions  of  section  204(b)(10).  On 
October  17. 1984.  NOAA  published  for 
public  comments  at  49  FR  60615  a 
proposed  schedule  of  poundage  fees  for 
foreign  fishing  in  1985.  Under  this 
proposal,  NOAA  estimated  the  FY  1984 
costs  of  carrying  out  the  purposes  of  the 
Magnuson  Act  as  $171.0012  million.  Of 
this  amount,  at  least  $40,698  million  was 


proposed  to  be  recovered  from  foreign 
fishing  fees.  The  foreign  fee  portion  of 
the  total  costs  is  calculated  from  the 
ratio  of  the  foreign  catch  in  1983  to  the 
total  catch  that  year  in  the  FCZ  and 
territorial  waters,  which  was  23.8 
percent.  NOAA  estimated  that  about 
S0.1  million  would  be  recovered  by 
permit  fees  and  therefore  proposed  that 
the  balance  of  $40.6  million  be 
recovered  by  poundage  fees.  The 
poundage  fees  were  apportioned  by 
species  based  on  proposed  exvessel 
values.  Estimates  of  the  catch  of  each 
species  in  1985  were  used  to  determine 
the  total  exvessel  value  of  the  foreign 
catch  in  1985.  The  ratio  of  the  $40.8 
million  to  be  recovered  by  poundage 
fees  to  the  total  exvessel  value  of  the 
estimated  1985  foreign  catch  determined 
a  proposed  fee  rate  of  24.2  percent  of  the 
adopted  value  of  each  species.  NOAA 
received  public  comments  on  this 
proposal  until  November  16, 1984.  and 
now  responds  to  these  comments  and 
adopts  this  final  rule  to  set  the  1985 
foreign  fishing  poundage  fees.  Readers 
should  refer  to  49  FR  40615  and  the 
documents  referenced  therein  for  a 
detailed  explanation  of  the  proposed 
rule. 

Public  conunents 

Nine  sources  provided  comments  on 
the  proposed  rule  and  the  draft 
regulatory  impact  review.  In  addition. 
NOAA  received  one  ex  parte 
communication  from  the  Japan  Fisheries 
Association  (JFA)  which  is  included  in 
the  record  of  these  comments.  Two 
comments  were  received  after 
November  16.  but  considered  for  this 
rule. 

The  JFA  has  provided  other  comments 
since  May  15. 1984.  through  October  30. 
1984,  which  it  claimed  to  be  exempt 
from  procedures  of  the  rulemaking 
process  because  of  alleged  rights 
accorded  to  JFA  under  the  settlement 
Agreement  for  Japan  Fisheries 
Association  v.  Baidrige  et  at.  of  March 
30. 1984.  It  continues  to  contend  that  this 
"instant  rate-making  proceeding"  is 
illegal  ab  initio  because  of  systematic 
violations  of  the  Settlement  Agreement. 
The  JFA  claims  that  NOAA  has  not 
consulted  as  required  by  the  Settlement 
Agreement,  principally  on  the 
methodology  for  developing  the 
valuation  for  species  fees.  On  October  5. 
1984,  the  NOAA  Assistant  General 
Counsel  for  Fisheries  informed  legal 
counsel  for  JFA  that  he  does  not  agree 
that  the  consultation  has  not  occurred. 
Nevertheless,  NMFS  provided  two 
additional  weeks  for  further  discussion 
prior  to  publishing  the  proposed  rule  (49 
FR  40615)  on  October  17. 1984.  It  also 
agreed  to  receive  JFA's  ex  parte 


communication  of  November  15. 1984. 
during  the  comment  period  to  provide 
further  evidence  of  its  compliance  with 
the  terms  of  the  Settlement  Agreement. 
On  December  6, 1984,  JFA  added  to  its 
ex  parte  commtmication  of  November 
15.  NOAA  believes  the  Settlement 
Agreement  only  concerns  a  consultation 
process  which  does  not  prohibit  the 
Agency  from  proposing  a  methodology 
based  on  the  best  information  held  by 
the  Agency. 

The  JFA  was  informally  requested  to 
provide  data  for  valuation  of  the  species 
on  May  15, 1984,  and  all  other  fishing 
countries  ware  similarly  provided  that 
opportunity  on  July  6. 1984.  NOAA's 
proposed  fees  reflected  consideration  of 
the  information  provided  by  the 
countries  which  responded  to  this 
request.  Recently,  the  JFA  provided 
valuations  of  certain  species  in  selected 
Japanese  markets.  This  as  well  as  price 
information  from  the  other  countries 
which  was  not  referenced  by  the  source 
as  published  information  or  otherwise 
released  for  disclosure  is  not  included  in 
the  public  record  of  this  rulemaking  but 
is  considered  in  this  final  rule. 

Public  comments  were  received  on 
behalf  of:  Joint  Trawlers  (North 
America]  Limited  JTR],  the  Embassy  of 
the  German  Democratic  Republic  (GDRJ. 
the  Japan  Fisheries  Association  [JFA]. 
Scan  Ocean.  Inc.  (SC].  the  Embassy  of 
the  Polish  People's  Republic  (PPR),  the 
Fisheries  Agency,  Ministry  of 
Agriculture,  Forestry,  and  Fisheries. 
Government  of  Japan  [GO]],  the  Korean 
Deep  Sea  Fisheries  Association 
(KDSFAJ,  and  the  staff  of  the  North 
Pacific  Fishery  Management  Council 
(NPFMC),  and  the  New  England  Fishery 
Management  Council  [NEFMCj.  An 
additional  comment  is  the  ex  parte 
communication  of  November  15, 1984. 
by  JFA  which  contains  the  essential 
written  comments  on  the  proposed  rule 
provided  by  JFA  and  is  herein  cited  by 
the  same  source.  The  comments  and  the 
Agency's  responses  below  are  ordered 
according  to  the  relevant  important 
issues  raised  and  the  sources  are  cited 
by  their  above  designations. 

1.  Methods  and  Data  for  Determining 
the  Foreign  Portion  of  the  Magnuson  Act 
Costs 

Several  comments  were  directed  at 
the  application  and  timeliness  of 
statistics  used  to  determine  the  foreign 
share  of  the  fiscal  year  (FY)  1984 
Magnuson  Act  costs.  All  the  comments 
were  from  the  JFA  and  the  GOJ. 

a.  Comment.  The  statistics  used  to 
calculate  the  foreign  share  of  the  costs 
are  not  statistics  for  the  fiscal  year  for 
which  Magnuson  Act  costs  are  to  be 
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recovered.  A  change  is  recommended  to 
either  use  statistics  for  the  same  fiscal 
year  for  which  the  costs  are  determined 
or  to  grant  a  credit  against  future  fees 
after  catch  data  are  available. 

Response:  NOAA  reiterates  its 
January  5, 1984.  response  (49  FR  595)  to 
this  comment  on  the  timeliness  of  the 
statistics.  The  U.S.  fisheries  statistics 
program  operates  on  a  calendar  year 
basis,  where  published  data  become 
available  in  April  of  the  following  year. 
This  is  already  an  accelerated  schedule. 
Final  statistics  for  a  fiscal  year  would 
not  be  available  until  the  following  late 
December  or  fanuary,  or  possibly  later 
because  the  NMFS  Office  of  Data 
Information  and  Management  would  be 
required  to  incorporate  a  new 
requirement  in  addition  to  its  existing 
calendar  year  program.  Implementing 
this  recommendation  could  delay 
publication  of  the  annual  fee  schedules 
and  involve  greater  program  costs 
during  a  period  of  reduced  Federal 
budgets. 

NOAA  does  not  agree  to  grant  a 
credit  against  future  fees  based  on  more 
current  data  after  implementing  a  fee 
schedule.  Congress  was  informed  of 
asynchronization  between  the  statistics 
and  the  Magnuson  Act  costs  during  its 
consideration  of  the  fees  provisions  of 
the  American  Fisheries  Promotion  Act. 
It  did  not  amend  this  provision  as  a 
result.  It  is  NOAA's  view  that  granting 
credits  against  future  fees  would  be 
contrary  to  the  intent  of  Congress. 

b.  Comment:  A  recreational  catch  of 
271.621  mt  is  underestimated  in  the  fep 
schedule.  The  JFA  calculated  406.206  mt 
for  the  recreational  catch,  based  on 
some  assumed  average  weights  of 
recreationally  caught  fish  in  1979  and 
the  number  of  fish  caught  in  1980. 

Response:  The  original  calculation  of 
the  foreign  catch  ratio  was  based  on 
preliminary  1980  estimates  for  the 
recreational  catch  on  the  Atlantic,  Gulf 
and  Pacific  coasts.  The  estimated  U.S. 
recreational  catch  has  been  recalculated 
and  revised  using  fmal  data  from  the 
1982  Atlantic.  Gulf  and  Pacific  Marine 
Recreafional  Fishery  Statistics  Surveys 
(MRFSS)  conducted  by  NMFS.  and 
preliminary  1981  Western  Pacific  and 
1979  Caribbean  MRFSS  data.  The  new 
total  recreational  catcb  for  U.S.  waters, 
which  includes  internal  waters,  is 
estimated  to  be  294.542  mt  and  is 
adopted  for  the  final  schedule.  This 
estimate  excludes  the  recreational  catch 
for  Alaska,  for  which  data  have  never 
been  available.  Approximately  221,640 
mt  were  taken  by  recreational  fishermen 
in  the  FCZ  and  territorial  sea  only.  The 
increase  in  the  catch  over  the  previous 
estimate  represents  a  decrease  of  0.1 


percent  in  the  ratio  of  foreign  catch  to 
total  U.S.  catch. 

The  recreational  catch  calculated  by 
the  JFA  is  not  accepted  because  of  the 
recent  availability  of  final  1982  data  for 
the  NMFS  calculation  and  JFA's 
incorrect  assumptions  of  the  average 
weights  for  the  recreational  catch  off  the 
Pacific  coast. 

c.  Comment.  Coast  Guard  costs  for 
Magnuson  Act  enforcement  should  be 
restricted  to  only  those  costs  incurred  in 
the  FCZ.  Sixty-four  percent  of  the 
domestic  catch  is  in  the  territorial 
waters.  Sixty-four  percent,  or  $20.8 
million,  should  be  deducted  from  the 
Coast  Guard's  domestic  fisheries 
enforcement  costs  to  arrive  at  total 
Coast  Guard  Magnuson  Act  costs  of 
$77.3  million  rather  than  $95.9  million. 

Response.  Section  204(b)(10)  of  the 
Magnuson  Act  requires  foreign  fees  to 
be  assessed  in  "an  amount  sufficient  to 
return  to  the  United  States  an  amount 
which  bears  to  the  total  cost  of  carrying 
out  the  provisions  of  the  Act  .  .  ." 
(emphasis  added).  Any  costs  incurred  in 
enforcing  the  provisions  of  the  Act, 
regardless  of  the  location  of  the 
enforcement  effort,  are  justified. 

The  Coast  Guard  enforces  only 
Federal  regulations.  The  Magnuson  Act 
accounts  for  the  vast  majority  of  all 
Federal  fisheries  regulations  enforced  by 
the  Coast  Guard.  To  allow  for 
enforcement  under  other  laws,  ten 
percent  of  the  total  costs  attributed  to 
fisheries  enforcement  are  deducted.  This 
the  Coast  Guard  considers  to  be  a 
generous  estimate  of  the  actual  costs  for 
enforcement  of  other  laws.  No  more 
refined  method  exists  for  computing 
these  costs. 

There  is  no  justification  for  assuming 
that  the  ratio  of  enforcement  costs  is 
directly  related  to  the  amount  of  fish 
caught  in  territorial  waters.  Since  most 
Coast  Guard  fisheries  enforcement 
efforts  are  directed  to  the  Magnuson  Act 
and  occur  in  the  FCZ,  this  assumption  is 
inaccurate.  For  example,  catch  statistics 
reveal  that  the  primary  fishery  in 
territorial  waters  is  for  menhaden,  a 
domestic  fishery  that  involves  no  Coast 
Guard  enforcement  activity.  The  Federal 
costs  for  enforcement  of  the  menhaden 
fishery  are  zero  which  bears  no  relation 
to  the  large  amount  of  menhaden  caught. 

Section  204(b](10)  emphasizes  that  the 
domestic  catch  in  the  territorial  waters 
is  to  be  used  in  computing  the  catch 
ratio.  If  presumed  territorial  waters 
enforcement  costs  for  the  domestic 
fisheries  were  to  be  deducted,  then 
domestic  catch  in  territorial  waters 
should  also  be  deducted  before 
calculating  the  catch  ratio.  This  would 
have  the  effect  of  increasing  the  fees 


charged  foreign  vessels,  since  over  60 
percent  of  the  domestic  harvest  is  taken 
in  territorial  waters.  This  would  change 
the  foreign  share  of  Magnuson  Act  costs 
from  the  proposed  23.8  percent  to  38.1 
percent. 

2.  Comments  on  Costs  of  Carrying  Out 
the  Purposes  of  the  Magnuson  Act 

A  number  of  the  comments  on  the 
methods  for  determining  and  attributing 
costs  of  carrying  out  the  purposes  of  the 
Magnuson  Act  are  restatements  of 
comments  of  fee  schedules  published 
since  1982.  Two  sources  (JFA,  NWMC) 
provided  these  comments.  Many 
comments  addressed  prior  Agency 
interpretations  and  decisions  made  to 
carry  out  the  fee  provisions  of  the 
amendment  of  the  Magnuson  Act  by  the 
American  Fisheries  Promotion  Act.  The 
final  rules  to  implement  the  1982 
poundage  fee  schedule,  47  FR  625  on 
January  6, 1982,  and  the  1983  fee 
schedule  at  48  FR  27075  on  June  12, 1983, 
provide  detailed  explanations  of  the 
Agency's  positions  on  significant 
questions,  and  readers  are  referred  to 
these  documents  for  detailed  and 
supplementary  discussions. 

In  its  general  comments,  the  JFA 
objected  to  inclusion  of  costs  incurred 
under  other  legislative  authorities  costs 
incurred  outside  of  Magnuson  Act 
jurisdiction,  and  costs  claimed  to  be 
specifically  exempted.  The  Nn^C.  on 
the  other  hand,  questioned  justification 
of  a  decision  by  NOAA  not  to  collect 
more  in  fees  than  the  minimum  amounts 
required  by  law  and  why  NOAA 
considered  only  Federal  costs  since  the 
State  of  Alaska  incurs  significant  costs 
directly  related  to  the  management  of 
FCZ  fisheries  under  the  Magnuson  Act. 

Response:  The  Magnuson  Act  does 
not  limit  recoverable  costs  to  Magnuson 
Act  authorizations.  NOAA  interprets  its 
foreign  fee  language  to  refer  to  all  costs 
of  "carrying  out  the  provisions  of  the 
Act . . ."  including  costs  imder  other 
authorizations,  but  which  nevertheless 
serve  to  carry  out  the  provisions  of  the 
Act.  For  example,  the  Coast  Guard  has 
no  specific  Magnuson  Act 
appropriations  authorization,  and  yet 
ninety  percent  of  its  at-sea  fisheries 
enforcement  is  estimated  to  be  in 
support  of  the  Magnuson  Act  and  over 
60  percent  of  these  fisheries 
enforcement  activities  are  related  to 
foreign  fishing.  NOAA  believes  that 
Congress  did  not  intend  that  Coast 
Guard  enforcement  costs  and  similar 
costs  under  other  authorizations  should 
be  ignored  when  estimating  Magnuson 
Act  costs. 

NOAA  recognizes  that  Magnuson  Act 
costs  are  not  exclusively  incurred  by  the 
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Federal  government  (see  48  FR  27025). 
States  and  universities  conduct  research 
on  species  managed  under  the  Act. 
NOAA  has  tried  to  identify  non-Federal 
costs  for  all  the  fisheries  managed  under 
the  Act  and  believes  that  it  does  not 
have  sufficient  information  at  this  time 
to  recover  such  costs  uniformly. 
Therefore,  it  has  confined  cost 
determinations  to  the  indirect  costs  to 
the  Federal  government  for  supporting 
State  and  academic  programs  which  in 
turn  serve  to  carry  out  provisions  of  the 
Act.  Examples  are  appropriate  Pub.  L 
88-309  funds  and  NOAA  support  of  the 
Sea  Grant  program. 

The  recommendation  that  costs  be 
confined  to  areas  of  Magnuson  Act 
jurisdiction  suggests  that  fees  should 
recoup  only  Magnuson  Act  costs 
incurred  for  fisheries  conservation, 
management,  and  enforcement  within 
the  FCZ  and  the  migratory  range  of 
anadromous  species  of  fish  beyond  the 
FCZ.  In  cases  in  which  benefits  of 
programs  are  shared  between  fisheries 
in  the  territorial  waters  and  the  FCZ. 
costs  should  be  apportioned  in 
proportion  to  the  respective  foreign  and 
domestic  catches  in  each  zone.  NOAA 
does  not  agree  that  costs  should  be 
apportioned  between  the  FCZ  and 
territorial  waters.  The  examples  cited  in 
the  comments  are  studies  being 
conducted  in  support  of  fishery 
management  plans  prepared  or  being 
developed  under  Title  III  of  the 
Magnuson  Act  and  therefore  are 
appropriate  Magnuson  Act  costs.  There 
is  nothing  in  the  Magnuson  Act  to  imply 
that  such  costs  should  not  be  considered 
as  part  of  the  total  costs. 

Comments  on  specific  elements  of 
FY84  cost  estimates  were  submitted  by 
JFA  and  are  add.'-essed  as  follows: 

a.  Comment.  Twenty-five  percent  of 
the  Foreign  Language  Services  Branch 
costs  are  not  justifiable  costs. 

Response.  This  Branch  translates 
scientific  and  technical  documents  as 
well  as  local  and  regional  newspapers 
and  trade  publications.  The  information 
gleaned  from  this  work  helps  Magnuson 
Act  scientists  to  devleop  information  for 
managing  stocks  and  helps  NMFS 
estimate  market  data  for  foreign  nations. 

b.  Comment.  Twenty-five  percent  of 
the  International  Fisheries  Development 
and  Services  Branch  costs  are  noj 
justifiable  Magnuson  Act  costs. 

Response.  This  Branch  spends  25 
percent  of  its  time  on  the  foreign  fishing 
allocation  process  alone.  The  fact  that 
NMFS  includes  a  share  of  these  costs 
this  year  shows  that  cost  estimates  are 
reviewed  each  year. 


c.  Comment.  A  21.3  percent  cost 
increase  in  the  Northeast  Fisheries 
Center's  Plankton  Ecology  and 
Biometrics  task  is  not  justified. 

Response.  The  Center  increased  the 
resources  applied  to  this  task.  The  Act 
requires  that  management  decisions  be 
based  on  the  ".  .  .  best  scientific 
information  available."  This  redirection 
of  resources  obtains  better  information 
on  the  resources  managed. 

d.  Comment.  A  106  percent  cost 
increase  in  the  Northeast  Fisheries 
Center's  Habitat  Conservation  Field  and 
Laboratory  Research  Monitoring  and 
Assessments  is  not  justified. 

Response.  NMF'S  has  published  a 
habitat  policy  which  directly  links  its 
habitat  conservation  responsibilities  to 
NMFS  fishery  management 
responsibilities.  A  holistic  approach  to 
fisheries  management  must  consider 
habitat  issues.  The  Center  implemented 
the  policy  (and  adjusted  its  Magnuson 
Act  costs  accordingly)  in  FY  1984. 

e.  Comment.  An  unexplained  13 
percent  increase  in  Magnuson  Act  costs 
attirbuted  to  General  Support  at  the 
Northeast  Fisheries  Center  (NEC)  is  not 
justified. 

Response.  The  Magnuson  Act  costs  of 
the  NEC  increased  as  a  proportion  of  the 
Center's  total  funding.  General  Support 
increased  accordingly. 

f.  Comment.  A  172-percent  increase  in 
Magnuson  Act  costs  for  Status  of  Stocks 
at  the  Northwest  Fisheries  Center  is  not 
justified.  ^ 

Response.  The  Center  reviewed  its 
1984  costs  and  merged  two  FY  1983 
tasks: 


8L1AGA 

BLlAGB 

Into  one  FY  1984 
task: 
8L1ACA 


$211.4K/6.90  FTE 
$S56.2K/1&26  FTE 

767.6K/24.26  FTE 


811.9K/26.31  FTE 


The  new  task  is  directed  towards 
determining  the  status  of  stocks  for 
Magnuson  Act  purposes. 

g.  Comment.  A  16  percent  increase  in 
the  share  of  the  Management  Fund 
allocated  to  the  Magnuson  Act  by  the 
Northeast  Region  is  not  justified. 

Response.  In  FY  1983,  the  Northeast 
Region's  Management  Fund  had  two 
components:  General  Support  and 
EXAD. 

Forty-three  percent  of  the  general 
support  cost  was  attributable  to  the 
Magnuson  Act  in  1983.  By  1984.  the 
EXAO  component  was  transferred  to 
another  NOAA  element.  In  FY  1984,  41 


percent  General  Support  costs  of  the 
Region  are  allocated  to  the  Magnuson 
Act.  The  share  of  General  Support 
allocated  to  the  Magnuson  Act  thereby 
decreased  by  2  percent. 

h.  Comment.  The  allocation  of  100 
percent  of  the  costs  of  the  Billfish  tasks 
and  of  the  groundfish  analysis  task  by 
the  Southwest  Fisheries  Center  is  not 
justified,  given  1983  allocations  of 
billfish  (24.6%)  and  groundfish  (82.8%). 

Response.  In  the  FY  1983  billfish  task, 
S60.000  of  a  task  total  of  $114,100  was 
allocated  to  the  Act.  That  is  41.6  percent 
not  24.6  percent.  In  the  FY  1984  billfish 
task,  $31,900  is  allocated  to  the  Act. 
That  results  in  a  $28,100  reduction  in 
cost.  The  groundfish  task  was 
restructured  to  provide  information 
requested  by  the  Pacific  Fishery 
Management  Council.  The  increase  in 
the  share  of  this  task  allocated  to  the 
Act  is  justified. 

i.  Comment.  Magnuson  Act  costs  for 
the  Northeast  Region  were  overstated 
by  at  least  $150,000  due  to  errors  in  the 
allocation  of  costs  (e.g.  Pub.  L.  88-309 
costs.  Pub.  L.  89-304  costs:  Striped  Bass 
study  costs,  and  Lobster  study  costs). 
Other  costs  are  erroneously  attributed  to 
the  Act:  Southeast  Center  (Gulf  Reef 
Fish,  Gulf  Stone  Crab,  South  Atlantic 
Shrimp),  and  Northwest  Center 
(Dungness  [sicj  Crab  Salmon).  Pub.  L. 
88-309  and  Pub.  L.  89-304  costs  should 
not  be  allocated  to  the  Act. 

Response.  Previous  responses  have 
addressed  Pub.  L.  88-309  and  88-304 
cost  appropriateness  as  well  as  the 
validity  of  recovering  costs  associated 
with  the  execution  of  a  fisheries 
management  plan  for  any  species 
covered  by  the  Act.  Lobster  and  Striped 
Bass  and  any  other  species  for  which 
management  plans  exist  or  information 
is  developecnn  support  of  management 
under  the  Magnuson  Act  meet  this  test. 

j.  Comment.  Pure  sloppiness  resulted 
in  an  overstatement  of  1984  Magnuson 
Act  costs  of  $400,000  in  the  Northeast 
Region. 

Response.  There  was  an 
overstatement  of  the  Magnuson  Act 
costs  of  the  Northeast  Region  by 
$900,000  in  the  proposed  rule  for  the 
1984  fees.  That  figure  was  corrected  in 
the  final  1984  fees.  The  Northeast 
Region's  FY  1984  cost  data  were 
adjusted  prior  to  publication  of  the  1985 
NPR;  ho^vever,  the  adjustment  was 
overstated.  The  correct  Magnuson  Act 
cost  total  for  the  Region  is  $3,267,000  (no 
observer  costs  are  included).  The  1984 
Magnuson  Act  costs  reflected  in  the 
proposed  rule  were  S3. 155,300.  They 
should  be  $3,267,000. 


UMI 


I 
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k.  Comment.  NOAA-NMFS  cost 
allocation  is  judgmental. 

Response.  NOAA  continues  to  believe 
that  within  the  legal  framework  and 
within  policy  guidelines,  managers 
responsible  for  conducting  the  programs 
are  best  able  to  determine  which 
components  are  attributable  to 
Magnuson  Act  purposes.  That  is  why 
each  Region  and  Center  prepares  its 
own  estimates  of  the  costs  of  the  Act. 

1.  Comment.  Percentage  allocations  of 
an  organization's  budget  to  the  Act  do 
not  change  over  time  or  when  resources 
are  added. 

Response.  Percent  allocations  are 
changed  when  appropriate. 

m.  Comment.  Cost  allocations  are  not 
documented. 

Response.  Our  files  have  been  and  are 
available  for  inspection.  Every  decision 
can  be  traced  by  a  reviewer 
understanding  the  relationships  between 
planning,  budgeting  and  accounting. 

n.  Comment.  Current  Year  Operating 
Plans  (CYOPs)  vary  between  regions; 
changes  are  never  explained. 

Response.  The  CYOP  process  was 
designed  for.  and  is  used  for.  purposes 
other  than  the  Magnuson  Act.  Changes 
in  the  system  are  made  outside  the 
context  of  the  fee-setting  process  and 
are  explainable.  There  is  no  requirement 
in  the  Magnuson  Act  to  develop  a 
separate  cost  accounting  system  for  the 
fees. 

o.  Comment.  Cost  allocations  can  not 
be  replicated. 

Response.  We  believe  reviewers 
familiar  with  the  accounting,  planning, 
and  budgeting  process  could  replicate 
our  cost  allocations. 

p.  Comment.  Certain  items  were 
improperly  included  in  Magnuson  cost 
estimates. 

Response. 


NWR  CYOP3:0,  311 
NWC  CYOP  910. 


86-309/89-304  see 
above.  Called 
"U.S.-Canada 
Salmon;"  most 
funds  are 
expended  in 

'  collecting  data  for 

I  salmon 
management.  A 
large  share  of  the 

'  costs  is  used  to 
determine  the  high 
seas  interception 
of  salmon  by 
foreign  Ashing 
fleets. 

NEC  (sic),  NER Accounting  errors 

and  observer  costs 
problems  are 
explained  above. 

,  The  error  occurred 

I  in  correcting  the 
Northeast  Region's 
costs. 


F/Ml  (sic) The  State-Federal 

report  noted  in  the 
comments  was 
produced  by  the 
Office  of  Fisheries 
Management  (code 
F/Ml)  to  document 
fisheries 
management 
cooperation 
between  the  States 
and  the  Federal 
Government. 


q.  Comment.  Coast  Guard  overhead 
costs  related  to  COOP  and  MSA  were 
adjusted  for  vessel  and  aircraft  costs  but 
not  for  shore,  administration,  and  other 
expenses. 

Response.  Coast  Guard  has  reviewed 
this  comment  and  agrees  that  the  COOP 
and  MSA  overhead  costs  should  be 
adjusted.  Although  it  has  been  very 
conservative  in  allocating  overhead  to 
Magnuson  Act  costs,  and  a  detailed 
analysis  would  show  the  deduction  to 
be  less  than  the  3.8  percent  proposed  by 
JFA,  it  has  accepted  the  figure  to  avoid 
delaying  the  implementation  of  the  1985 
fee  schedule.  Coast  Guard  FY84 
Magnuson  Act  costs  are  reduced  by  90 
percent  of  $1,215,467  which  is  the 
Magnuson  Act  portion  of  the  overhead 
costs  in  question.  The  total  Coast  Guard 
costs  are  reduced  to  $94,781,514.  Future 
figures  may  include  a  lower  percentage 
for  COOP  and  MSA  costs. 

As  a  result  of  these  comments  and  a 
separate  review  of  the  costs,  NOAA 
makes  the  following  changes  in  FY84 
Magnuson  Act  costs: 

i.  Costs  for  the  Washington  office 
(WO)  are  increased  by  $30,825  to  adjust 
WO  Resource  Investigations  and  EXAD 
(MAFAC  Travel)  costs. 

ii.  Costs  for  the  Northeast  Region  are 
increased  by  $111,700  to  correct  an  error 
in  deduction  for  observer  costs  in  that 
region's  stmimary  of  costs. 

iii.  The  NMFS  subtotal  is  revised  from 
$63.175.7K  to  $63.318.2K. 

iv.  Coast  Guard  costs  are  reduced  to 
$94,781,514. 

3.  Methods  of  Determining  Poundage 
Fees  by  Species 

This  section  pertains  to  the  methods 
used  by  NOAA  to  set  fees  for  harvests 
of  different  species. 

a.  Comment.  There  were  comments  on 
the  NOAA  proposal  for  1985  to  forego 
adjustments  of  fees  for  management 
purposes  [i.e.  management  factors].  The 
KDSFA  endorsed  that  proposal,  but  the 
NPFMC  favored  the  flexibility  offered 
by  management  factors  and  cited  a 
potential  use  for  such  factors. 
Management  factors  could  allow 
Councils  to  adjust  poundage  fees  from 
the  NMFS  determined  levels  for 


management  purposes  (so  long  as  the 
total  amounts  to  be  collected  from  a 
foreign  fishery  remained  at  the  amounts 
required  by  law.)  Still  other  comments 
(from  JTR.  GDR,  PPR)  implicitly  favored 
a  continuation  of  such  factors  to  reduce 
fees  and  allow  their  fleets  to  conduct 
economic  joint  operations  with  U.S. 
fishermen  through  lower  fee  costs  for 
associated  directed  fisheries.  Lastly, 
there  was  one  comment  (JFA)  that 
NOAA  is  indirectly  continuing  the 
concept  of  management  factors  by 
selecting  the  highest  ratios  of  Alaska 
groundfish  prices  to  the  Alaska  pollock 
price  to  value  a  species  in  the  proposed 
schedule. 

Response:  The  NOAA  decision  to 
forego  management  factors  presently 
applies  only  to  1985.  and  is  not  intended 
to  imply  that  such  factors  are  illegal  or 
would  not  be  of  value  in  future 
schedules,  provided  that  their 
management  effects  and  the  appropriate 
magnitudes  of  such  factors  were 
thoroughly  evaluated.  This  decision  in 
1985  precludes  the  specific  adjustments 
in  the  proposed  fees  requested  by  some 
sources  to  provide  special  economic 
consideration  for  foreign  fleets  which 
are  also  buying  fish  from  U.S.  fishermen. 

The  ratios  proposed  in  the  proposed 
rule  to  value  Alaska  groundfish  are  not 
an  attempt  to  continue  management 
factors  in  a  different  form.  The  ratio  for 
each  species  was  selected  according  to 
the  criteria  noted  in  that  rule,  which 
were  to  avoid  adversely  affecting  the 
negotiating  positions  of  U.S.  fishermen 
and  to  avoid  a  loss  of  U.S.  fee 
collections  for  managing  the  fisheries, 
which  could  be  solely  attributed  to  the 
increased  fees.  The  ratios  were 
determined  from  price  data  from  four 
significant  but  distinct  markets — the 
Korean  market,  the  Tokyo  Central 
Wholesale  Market  (TCWM),  the  Alaska 
joint  venture  market,  and  Alaska 
domestic  landings.  The  relative  pricing 
between  species  in  each  market  is  taken 
to  represent  the  distribution  of  total 
value  of  that  market  among  the  species. 
With  the  exception  of  the  set  of  price 
ratios  for  U.S.  landings.  NOAA  does  not 
believe  that  fees  based  on  a  price  ratio 
derived  from  any  one  of  the  other  three 
markets  could  be  a  sole  cause  of  a 
reduction  in  foreign  fishing.  Certain 
adjustments  are  made  in  the  valuation 
of  some  species  in  this  final  rule,  but 
these  adjustments  result  from  new 
information  rather  than  a  view  that 
continuation  of  the  proposed  price 
would  reduce  the  foreign  catch.  NOAA's 
views  on  using  joint  venture  prices  as 
the  standard  for  setting  fees  are 
developed  further  below. 
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b.  Comment  There  were  general 
recommendations  (by  )FA  and  CO])  that 
NOAA  adopt  joint  ventures  prices, 
where  available,  as  the  reference  values 
to  determine  the  fees  because  such 
prices  represent  the  "fair  market  value" 
on  the  fishing  grounds  and  result  from 
arms  length  negotiations.  JFA  contends, 
in  its  expansion  of  the  ex  parte 
comment,  that  if  joint  venture  prices 
were  lower  than  the  "fair  market"  value, 
joint  ventures  would  have  grotvn  more 
rapidly  and  the  inducements  of  the  Hsh 
and  chips  policy  would  not  have  been 
needed  to  increase  the  U.S.  harvest. 

A  contrary  recommendation  (by  the 
PPR)  was  not  to  adopt  joint  venture 
prices  for  Pacific  whiting  because  the 
Polish  market  price  (which  reflects  the 
joint  venture  price)  is  govemmentally 
controlled.  Markets  outside  of  the  PPR 
for  Pacific  whiting  do  not  exist  at  those 
prices. 

Response:  The  proposed  rule 
discussed  the  reasons  for  NOAA's 
decision  to  not  use  average  joint  venture 
prices  as  the  standard  to  value  various 
species  of  fish  harvested  by  foreign 
vessels.  NOAA  believes  joint  ventures 
represent  a  lower  cost  operation  and  an 
effort  to  gain  credit  under  the  Magnuson 
Act's  criteria  for  direct  foreign 
allocations.  In  fact,  JFA  later  argues 
against  adopting  the  1983  flatfish  joint 
venture  price  because  higher  prices  paid 
by  Taiwan  joint  ventures  did  not  reflect 
the  market  and  bias  the  data. 

Poundage  fees  are  not  assessed  for     * 
fish  received  from  U.S.  vessels.  Thus,  a 
cost  which  would  be  recovered  by  a 
foreign  fishing  vessel  is  not  part  of  the 
joint  venture  cost  structure.  In  1985. 
NOAA  proposes  to  make  poundage  fees 
directly  proportional  to  the  exvessel 
values.  Thus,  it  is  appropriate  to 
compare  ratios  of  joint  venture  prices  in 
a  fisherj'  to  derive  the  relative  price 
relationships  between  species  in  that 
fishery,  but  inappropriate  to  adopt  the 
joint  venture  price  as  the  exvessel  value 
of  the  fish  harvested  by  a  foreign  vessel. 

NOAA  does  not  agree  that  the  lower 
prices  for  U.S.  harvested  fish  would 
cause  a  country  with  fishing  traditions 
to  abandon  its  harvesters  in  favor  of 
U.S.  fish  harvesters.  There  are  major 
social  issues  which  a  country  and  its 
industry  would  weigh  against  the 
economic  benefits  of  lower  priced 
supplies.  Moreover,  in  the  case  of  Japan, 
there  are  existing  price  distinctions  in 
the  markets  which  could  permit  foreign 
fees  to  be  recovered  without  loss  in 
competitiveness  on  the  market.  (See 
response  to  comment  c.) 

With  regard  to  the  PPR's  comment, 
NOAA  notes  that  the  average  joint 
venture  prices  for  Pacific  whiting  in  the 
Pacific  groundfish  fishery  were  greater 


than  the  selected  value.  The  average 
joint  venture  price  was  not  selected 
because,  lacking  other  information, 
qualitatively  and  on  balance  NOAA 
believed  it  would  reduce  the  recovery  of 
management  costs  in  the  fishery.  A 
NOAA  decision  to  value  Pacific  whiting 
below  the  price  proposed,  however, 
could  establish  a  basis  which  could  be 
used  against  U.S.  joint  venture 
fishermen  in  negotiations  with  their 
foreign  partners  and  could  be 
interpreted  as  a  management  factor  to 
induce  greater  foreign  fishing  effort  in 
that  fishery. 

c.  Comment.  JFA  contends  that  a 
pollock  exvessel  price  of  $0.0555/pound 
deduced  from  Japan's  mothership 
processed  surimi  price  is  arbitrary  and 
without  substance.  It  recommends  that 
NOAA  adopt  the  average  $0.042/pound 
joint  venture  (J/V)  price  in  1983  because 
280.000  mt  of  J/V  catch  should  represent 
all  levels  of  exvessel  prices  for  pollock. 
JFA  goes  on  to  say  that  the  J/V  price  is 
valid  because  it  is  not  subsidized  since 
Japan  joint  venture  partners  have  never 
provided  nets  and  fuel  to  U.S.  fishermen 
without  reimbursement. 

Response.  The  asumed  levels  of  profit 
markup  and  value  added  are 
appropriate  assumptions  for  deriving  the 
fee  price  of  $0.0555/lb.  for  Alaska 
pollock.  (The  assumed  average  yield 
rate  of  25  percent  surimi  from  a  whole 
pollock  block  is  a  rate  accepted  by  the 
industry).  Because  the  price  for  pollock 
will  determine  the  share  of  the  1985  fee 
burden  for  foreign  vessels  in  the  Alaska 
groundfish  fisheries.  NOAA  checked 
these  assumptions  by  comparing  this 
derived  price  with  a  joint  venture  price 
that  foreign  vessels  would  negotiate. 
NOAA  believes  that  poundage  fees  and 
observer  costs  for  the  fishing  vessel 
would  be  added  to  the  average  U.S.  joint 
venture  price  if  a  foreign  processor 
bought  the  fish  from  an  independent 
foreign  fishing  vessel  (which  would 
recover  these  costs  in  that  sale).  The 
foreign  fishing  vessel's  price  would  be 
$0.055/pound  ($0.042/pound  plus  $0,013/ 
pound  for  foreign  fees  and  observer 
costs).  The  agreement  in  prices  using  the 
two  methods  supports  NOAA's 
assumptions  concerning  profit  markup 
and  value  added.  This  comparison  was 
stressed  in  the  proposed  rule  but  not 
addressed  in  any  comments  until  JFA 
added  to  its  exparte  communication  on 
December  6. 

In  deriving  the  price  for  Alaska 
pollock,  NOAA  also  considered  the 
following.  The  difference  between 
trawler-processed,  mothership- 
processed,  and  joint-venture  processed 
surimi  products  on  the  Japanese  markets 
indicates  a  pseudo-quality  distinction  by 
Japanese  consumers.  JFA  contends  that 


market  price  distinctions  are  only  based 
on  quality.  However,  Taiyo  Fisheries 
Co.,  Ltd.,  recently  announced  plans  to 
eliminate  the  differential  between  surimi 
produced  in  the  Japanese  direct  fisheries 
and  surimi  produced  by  joint  ventures.  It 
cited  partly  improved  quality  and  partly 
reduced  supplies  as  the  reasons.  [Pacific 
Fishing.  November  1984).  NOAA 
questions  arguments  that  joint  venture 
products  are  of  lesser  quality  because 
Japanese  directed  harvest  and  the  U.S. 
harvest  rely  on  the  same  resource,  and 
are  generally  processed  by  the  same 
personnel  and  equipment.  The  fact  that 
distinctions  existed  at  all  and  that 
quantities  of  surimi  were  sold  in  each  of 
the  three  categories  suggest  that  there 
are  cost  savings  which  producers  may 
pass  on  to  the  consumer.  For  joint 
venture  products,  NOAA  believes  the 
savings  to  include  the  costs  of  fees.  The 
selection  of  the  mothership  prices  as  a 
reference  price  was  recognition  that 
other  nations,  mainly  Korea,  fished 
pollock  in  substantial  amounts,  and  that 
such  marked  price  distinctions  may  not 
exist  in  other  markets. 

Therefore.  NOAA  adopts  as  final 
Alaska  pollock  and  Pacific  whiting 
exvessel  values  of  $122/mt. 

d.  Comment.  Tokyo  Central 
Wholesale  Market  (TOWM)  prices  are 
not  appropriate  to  determine 
representative  prices  for  catch  taken  in 
the  FCZ  (JFA).  The  reasons  given  are 
that  these  statistics  include  catches 
taken  in  the  Soviet  and  Japanese  200- 
mile  zones  as  well,  that  the  fish  or  fish 
products  auctioned  in  the  TOWM  tend 
to  be  higher  quality,  and  that  data  for 
the  frozen  fish  classifications  for 
pollock,  arrowtooth  flounder,  and  other 
flatfish  are  not  available.  JFA  states  that 
fish  taken  and  frozen  in  the  FCZ  are 
marketed  and  auctioned  at  producing 
district  markets  of  local  fishing  ports,  at 
consumer  district  markets,  or  sold 
directly  to  users,  mainly  distributors,  by 
producers.  JFA  also  notes  that  the 
TOWM  statistics  do  not  include  prices 
for  frozen  blocks  of  whole  pollock  but 
only  for  frozen  surimi. 

Response.  NOAA  does  not  agree  that 
TOWM  prices  should  not  be  considered. 
TOWM  prices  were  the  best  information 
available  to  NMFS  for  pollock  on  the 
Japanese  markets  when  the  NPR  was 
developed.  During  the  comment  period, 
the  JFA  provided  additional  prices  in  the 
Ishinomaki  wholesale  market  for 
various  flounder  species  taken  in  the 
FCZ  and  this  information  is  considered 
in  a  following  discussion  of  the  fees  for 
flounders.  It  did  not,  however,  provide 
market  prices  for  frozen  pollock  blocks 
and  some  other  groundfish  species, 
although  it  did  recommend  exvessel 
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values  for  the  species  without  reference 
to  source.  Therefore,  the  available 
TOWM  prices  are  included  as  the  best 
information  for  the  remaining  species  of 
Alaska  groundfish. 

NOAA  believes  that  the  variable  in 
the  production  of  frozen  fish  blocks  from 
the  FCZ  and  the  Soviet  and  Japanese 
fishing  grounds  in  the  difference  in  costs 
of  transporting  the  products.  Those  costs 
would  not  be  expected  to  vary  by 
species  and  the  ratio  method  used  to 
compare  the  relative  values  in  different 
markets  would  tend  to  cancel  average 
transportation  costs.  The  inference  that 
fish  or  flsh  products  taken  in  the  FCZ 
are  inferior  to  h-ozen  fish  products 
produced  off  Japan  and  the  Soviet  Union 
is  not  supported  since  some  unspecified 
quantity  of  frozen  groundfish  from  the 
FCZ  is  auctioned  in  the  TOWM  along 
with  products  from  other  fishing 
grounds.  Therefore,  NOAA  continues  to 
believe  that  the  relative  values 
determined  by  comparing  TOWM  prices 
for  pollock  with  TOWM  prices  for  other 
Alaska  groundfish  are  reasonable  bases 
for  determining  the  corresponding 
poundage  fees. 

The  JFA  contention  that  the  TOWM 
price  for  frozen  pollock  is  the  price  for 
the  Japanese  statistical  product  "frozen 
surimi"  is  correct.  A  possible  result 
would  be  incorrect  comparisons  of 
frozen  blocks  produced  at  different 
product  recovery  rates.  This  difference 
could  be  as  high  as  a  factor  of  two,  and, 
if  taken  into  account,  could  double  fees 
for  the  other  species  using  the  ratio 
method  adopted  by  NOAA  for  valuation 
of  Alaska  groundfish.  The  ratios  derived 
from  TOWM  prices  were  compared  with 
the  corresponding  ratios  derived  for 
comparable  products  in  other  markets, 
and  NMFS  found  no  evidence  to  support 
application  of  the  doubling  factor. 
Moreover,  only  two  of  the  proposed 
species  fees  were  based  on  ratios 
derived  from  the  TOWM  prices.  These 
were  the  fee  for  Atka  mackerel  and  the 
fee  for  Alaska  flatfish  (which  is  further 
discussed  in  comment  e.) 

NOAA  compared  ratios  of  the 
exvessel  values  proposed  by  JFA  and 
found  relative  agreement  with  the 
NOAA  proposal,  except  for  other 
rockfish  (JFA  higher],  Atka  mackerel 
(JFA  lower)  and  flatfish.  The  adopted 
price  of  pollock  is  the  key  to  determining 
how  the  entire  1985  fee  costs  will  be 
divided  between  Alaska  and  the  other 
foreign  fisheries.  A  comparison  shows 
that  the  exvessel  values  proposed  in 
1985  would  result  in  92.5%  of  the  total 
fees  being  assigned  to  the  Alaska 
fisheries.  This  compares  to  86.0%  under 
the  1984  schedule,  but  95.3%  if 
management  values  had  not  been  used 


in  1984  to  modify  the  base  values  for 
determining  fees.  Thus,  NOAA  believes 
this  is  a  reasonably  consistent 
distribution  of  the  fees  from  year  to 
year,  even  though  it  reduces  slightly  the 
portion  of  the  fee  burden  for  the  Alaska 
fisheries  in  1985  from  what  the  fees 
would  have  been  in  1984  had  these  fees 
been  based  on  exvessel  values  alone. 

e.  Comment.  The  ratio  selected  for 
determining  the  value  of  flounders 
caught  in  the  Bering  Sea  and  Aleutian 
Islands  Groundfish  fishery  (BSA)  is 
incorrect  because  the  product  recovery 
yield  is  different  from  that  of  surimi  and 
because  the  composition  of  the 
flounders  catch  in  the  FCZ  is  mainly 
lower  priced  flounders  such  as  yellowfin 
sole  and  flathead  sole  (JFA/GOJ).  The 
higher  ratio  for  flounders  determined 
from  J/V  catches  in  the  Gulf  of  Alaska 
groundfish  fishery  is  not  justified 
because  of  the  small  catch  in  that  J/V 
fishery.  A  uniform  price  of  $130/mt  (or 
5.9  /lb)  for  all  Alaska  flounder  is 
recommended.  This  is  the  average  1984 
joint  venture  price  in  the  Alaska 
fisheries.  Another  comment  (KDSFA) 
was  that  fees  for  flatfish  and  Pacific  cod 
be  maintained  at  the  1984  rates. 

Response.  NOAA  has  carefully 
reviewed  the  information  provided  as  a 
result  of  comments  on  the  NPR  and  the 
supplementary  price  information 
recently  provided  by  JFA  under  the 
Settlement  Agreement.  Specifically,  JFA 
provided  prices  for  foreign  arrowtooth 
flounder,  flathead  sole,  rock  sole, 
yellowfin  sole,  Alaska  plaice,  and 
Greenland  turbot.  NOAA  also 
considered  a  report  produced  by  the 
Northwest  and  Alaska  Fisheries  Center 
on  the  estimated  1983  catch  of  flatfish 
by  species  and  area  in  foreign  and  joint- 
venture  groundfish  fisheries  in  the  BSA 
and  GOA  fisheries. '  The  price  and 
composition  information  was  merged  in 
a  more  detailed  analysis  of  the  weighted 
values  of  the  flatfish  catches  in  Alaska. 
The  values  of  the  flatfish  catches  were 
sorted  according  to  the  three 
designations  in  the  Alaska  ElMPs — 
yellowfin  sole,  Greenland  turbot 
(including  arrowtooth  flounder),  and 
flounders.  Using  the  ratio  method,  the 
calculations  show  exvessel  values  of 
$132/mt  for  flatfish  caught  in  the  Gulf  of 
Alaska,  $132/mt  for  other  flounders 
caught  in  the  BSA,  $115/mt  for 
Greenland  turbot  including  arrowtooth 
flounder  caught  in  the  BSA,  and  $59/mt 
for  yellowfin  sole.  Therefore,  NOAA 
accepts  the  JFA  recommendation  of 
$130/mt  for  all  Alaska  flatfish.  This 


'  Nelson,  Russell,  Jr.,  |anet  Wall,  and  |erald 
Berger.  1984.  Summary  of  U.S.  observer  sampling  of 
foreign  and  joint-venture  fisheries  in  the  Northeast 
Pacific  Ocean  and  Eastern  Bering  Sea,  1983. 


price  should  not  affect  the  negotiating 
position  of  U.S.  fishermen.  NOAA  has 
no  new  information  to  support  a  change 
in  the  Pacific  cod  value,  however. 

f.  Comment  The  50-percent  increase 
in  the  fee  for  Pacific  squid  is  excessive. 
This  species  is  different  from  coastal 
squid  caught  off  Japan  and  Korea.  An 
increase  in  the  squid  fee  in  the  same 
proportion  as  the  average  increase  in 
total  fees  over  1984  fees  is 
recommended.  (JFA). 

Response:  The  increase  in  the 
proposed  fee  for  Pacific  squid  results 
from  information  provided  by  the 
Korean  industry  on  fish  taken  in  the 
FCZ.  The  increase  is  not  based  on  squid 
prices  in  the  TOWM,  or  other  sources. 
Comments  on  the  proposed  fee  have  not 
provided  new  information  to  justify  a 
reduction  in  the  valuation  of  Pacific 
squid  or  determine  differently  the 
percentages  of  the  exvessel  value  to  be 
recovered  by  fees.  Therefore,  NOAA 
adopts  a  final  exvessel  value  of  $226/mt 
for  Pacific  squid. 

g.  Comment.  The  50-percent  increase 
in  the  fee  for  snails  is  also  excessive. 
The  JFA  contends  there  is  no  new 
information  to  support  such  an  increase 
and  the  snail  resource  is  underutilized.  It 
recommends  a  fee  increase  in  proportion 
to  the  average  increase  in  fees  over  the 
1984  fees. 

Response:  The  exvessel  value  for 
snails  proposed  for  1985  is  $256/mt  and 
the  same  as  the  value  adopted  in  1984 
fee  schedule.  The  increase  in  fees 
results  from  the  decision  to  forego 
management  factors  in  1985.  The 
reduction  in  the  base  values  used  to 
determine  species  feew  caused  by  the 
decision  to  forego  management  factors 
causes  a  large  increase  in  the  rate  at 
which  the  fees  are  assessed  against  the 
value.  This  increase  is  required  if 
NOAA  is  to  collect  the  target  costs.  A 
decision  to  adopt  this  recommendation 
would,  in  effect,  reintroduce  a 
management  factor  to  encourage  greater 
foreign  utilization  of  the  snail  resource. 
Because  there  was  no  information 
provided  to  indicate  that  the  exvessel 
value  of  $256/mt  is  not  correct,  NOAA 
therefore  adopts  that  exvessel  value  for 
1985. 

h.  Comment.  The  JFA  comments  as  in 
comment  g  above  that  the  fee  for 
seamount  groundfish  is  similarly 
increased  as  a  result  of  the  decision  to 
forego  management  factors.  It  notes  that 
this  fishery  is  underutilized  and 
recommends  a  fee  increase  in  proportion 
to  the  average  overall  increase  in  fees 
over  1984. 

Response:  The  increase  indeed  results 
from  the  1985  NOAA  decision  on 
management  factors.  Therefore,  the 
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NOAA  reply  is  the  same  as  the  reply  to 
comment  g.  Any  adjustment  of  the  fee 
for  seamount  groundfish  must  be  based 
on  information  to  indicate  that  the 
proposed  value  of  $397/mt  is  not 
appropriate.  NOAA  received  no 
information  to  so  indicate. 

i.  Comments.  Three  comments  (JTR. 
CDR.  and  SC)  favored  a  fee  of  about 
S25/mt  for  Atlantic  mackerel.  This 
would  maintain  the  fee  at  the  1964  level. 
The  sources  stated  that  doubling  the 
mackerel  fee  would  affect  the  economic 
feasibility  of  mackerel  operations 
between  a  U.S.  company  and  the  GDR 
because  of  its  worldwide  availability 
and  the  strength  of  the  U.S.  dollar. 

Response:  The  large  fee  increase 
results  because  the  fee  for  Atlantic 
mackerel  is  based  on  its  e.wessel  value 
Hither  SO  percent  of  the  value  as  in  1964. 
The  exvessel  value  of  $C21/mt  proposed 
for  1985  is  significantly  less  than  the 
1984  value  of  $32l/mt.  Because  the  net 
effect  of  NOAA's  action  not  to  apply 
management  factors  is  a  large  increase 
in  the  rate  of  assessment  fishing  vessels 
fishing  for  underutilized  species  w:ll  see 
a  corresponding  increase  in  their  fees, 
NOAA  again  reviewed  the  range  of 
exvessel  values  considered  in  proposing 
its  fee  for  At]a.i'ic  mackerel,  and 
believes  supplemental  comments  by  JTR 
present  appropriate  price  arguments  for 
reducing  the  exvessel  value  for  Atlantic 
mackerel  to  $190/mt 

Comment:  The  Southwest  Regional 
Office  recommends  adoption  of  the 
highest  estimates  of  19B3  U.S.  exvessel 
prices  for  Guam.  American  Samoa,  and 
the  Northern  Marianas  for  the  Western 
Pacific  pelagic  species. 

Response:  This  recommendation  is  in 
part,  adopted.  The  prices  adopted, 
however,  are  prices  for  domestic  catch 
landed  in  American  Samoa,  which  is  the 
likely  port  of  landing  of  the  foreign 
catch.  This  corrects  underevaluation  of 
prices  for  dolphin  fish  and  wahoo  in 
former  fee  schedules. 

The  adopted  prices  are: 

Dolphin  fish S5.515/mt 

Wahoo S2.206/njt 

Marlin $1.654/mt 

Other  billfish Sl^es/int 

Sharks Sl.103/mt 

Comments  on  Other  Issues 

There  were  other  comments  by  JFA 
and  NPFMC  concerning  the  adequacy  of 
the  proposed  schedule  in  relation  to  the 
Magnuson  Act.  the  Administrative 
Procedure  Act,  the  National 
Environmental  Policy  Act.  and  other 
applicable  law. 

The  Magnuson  Act  requirement  that 
the  Secretary  of  Commerce  (Secretary) 
consult  wnth  the  Secretary  of  State  was 
satisfied.  Meetings  were  held  on  the  fee 


schedule  on  March  6.  April  5.  and  July 
16. 1984.  to  discuss  development  of  the 
1985  fee  schedule.  Representatives  of 
the  Department  of  State  as  well  as  the 
Coast  Guard  attended  these  meetings 
and  representatives  of  the  Department 
of  State  advised  NMFS  that  issues  of 
concern  to  the  Department  were 
resolved  to  their  satisfaction.  State 
Department  received  a  copy  of  the  final 
draft  of  the  schedule  and  offered  no 
additional  comments. 

NOAA  continues  in  the  view 
expressed  in  prior  years  that  the 
language  of  the  Magnuson  Act  together 
with  recent  understandings  of 
international  law  provide  the  authority 
to  collect  fees  in  excess  of  costs.  It 
disagrees  with  the  interpretation  that 
the  language  simply  provides  a  margin 
for  error.  NOAA  has  not  exercised  this 
authority  because  it  believes  more 
information  is  needed,  but  yet 
unavailable,  to  assess  the  effects  of  fees 
which  would  exceed  the  minimum 
amounts  required  by  law. 

NOAA  agrees  that  the  section 
204(b)(10)  of  the  Magnuson  Act  provides 
discretionary  authority  to  the  Secretary 
to  assess  fees  on  foreign  vessels  which 
process  U.S.  har\ested  fish.  Such 
vessels  currently  pay  permit  fees  but  no 
poundage  fees.  The  decision  for  1985  not 
to  access  fees  in  addition  to  permit  fees 
for  joint  ventures  extends  similar 
decisions  in  prior  schedules,  but  does 
not  imply  that  NOAA  lacks  this 
authority.  Increasing  enforcement 
requirements  for  insuring  compliance  of 
a  growing  number  of  foreign  )oint 
venture  vessels  with  regulations  and 
conditions  of  their  permits  provide  a 
basis  for  considering  such  fees  in  the 
future.  NOAA  believes  the  form  of  fees, 
if  directly  related  to  the  U.S.  harvest, 
should  take  into  account  the  appropriate 
provisions  of  Section  303  and  304  of  the 
Magnuson  Act.  NOAA  will  consult  with 
Regional  Fishery  Management  Councils 
prior  to  any  broad  policy  decisions 
which  would  affect  the  fees  as  they  are 
currently  structured,  consistent  writh 
comments  by  the  NPFMC  and  the 
NEFMC  There  is  no  opportunity  prior  to 
implementing  1985  fees  to  establish  the 
variable  fee  structure  suggested  by  the 
NEFMC.  however. 

As  noted  in  previous  responses  (see 
48  FR  27075  at  page  27079  and  47  FR  625 
at  page  628).  NOAA  determined  that  the 
fee  schedule  represents  a  programmatic 
function  with  no  potential  for  significant 
environmental  impacts.  Therefore,  no 
National  Environmental  Policy  Act 
(NTPA)  documents  have  been  prepared 
for  fee  schedules.  Environmental 
considerations  are  discussed  in  fishery 
management  plans  and  NEPA 
documents  for  the  fisheries. 


Commenlers  believe  that  the  fees  as 
proposed  cause  Hsh  not  to  be  harvested. 
However,  the  underlying  analysis  for 
NOAA's  decision  to  forego  management 
factors  in  1985  also  illustrates  that 
varying  fees  within  the  ranges  used  in 
fee  schedules  since  1981  (i.e..  about  ±50 
percent),  did  not  discemably  affect  the 
harvest  of  the  fish,  or  cause  fish  to 
remain  unhar\ested. 

NOAA's  response  to  a  contention  that 
the  provisions  of  the  Independent 
Offices  Appropriation  Act  (lOAA)  apply 
to  foreign  fishing  fees  was  published  at 
48  FR  27025.  NOAA  General  Counsel 
remains  of  the  view  that  the  lOAA  does 
not  apply  because  of  the  American 
Fisheries  Promotion  Act  amendment  of 
the  Magnuson  Act. 

There  were  also  several  comments  on 
the  draft  regulatory  impact  review 
which  questioned  the  analysis  of  net 
benefits,  citing  specifically  the  estimated 
$a9  million  cost  to  the  United  States. 
This  cost  figure  results  from  the 
estimated  differential  costs  to 
consumers  and  a  reduction  in  fee 
revenues  compared  to  the  consumer 
effects  and  fee  collections  under  the 
1984  fee  schedule.  The  major  portion  of 
this  cost  is  the  reduced  foreign  share  of 
the  cost.  This  is  a  target  amount 
specified  by  "formula"  in  the  Magnuson 
Act.  While  the  $8.9  million  might  be 
recovered  by  exercising  the  authority  to 
collect  fees  in  excess  of  costs,  as  noted 
earlier,  NOAA  has  not  developed  the 
necessary  information  to  recover 
"economic  rent." 

Summary 

The  foregoing  summarizes  the 
relevant  issues  raised  during  the  public 
comment  period.  As  in  former  years, 
NOAA  has  considered  comments, 
responded  to  them,  and  made 
appropriate  changes  prior  to  adopting 
the  final  rule.  In  summary,  these 
changes  are: 

1.  The  U.S.  recreational  catch  is 
changed  from  271.621  mt  to  294.542  mt. 
The  ratio  of  the  foreign  catch  to  the  total 
catch  in  U.S.  waters  is  thereby  changed 
from  28.6  to  23.7  percent. 

2.  Coast  Guard  costs  have  been 
reduced  from  $95,875,434  to  $94,781,514 
after  a  deduction  for  COOP  and  MSA 
function  costs  from  the  overhead  costs. 

3.  The  total  FY  1984  Magnjson  Act 
costs  are  therefore  reduced  from 
$171.001.2K  to  $170,049.8. 

4.  As  a  result  of  the  above  changes, 
the  1985  foreign  fishing  fee  target 
amount  is  reduced  from  $40.7  to  $40.3 
million  of  which  $40.2  million  are  to  be 
collected  as  poundage  fees. 
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5.  A  uniform  exvessel  value  is 
adopted  for  all  Alaska  flatfish.  The  final 
value  is  $130/int. 

6.  The  exvessel  value  of  $igO/int  is 
adopted  for  Atlantic  mackerel. 

7.  Western  Pacific  billfish  values  for 
dolphinfish,  wahoo.  mariin,  other 
billfish.  and  sharks  are  increased  to 
$5,515/mt,  $2.206/mt.  $1.654/mt.  $1,985/ 
mt,  and  $l,103/int  respectively. 

8.  No  other  changes  are  made  in  the 
exvessel  values  proposed  in  49  FR 
60616. 

9.  As  a  result  of  the  above  changes, 
principally  the  large  reduction  in  the 
Alaska  flatfish  value,  the  rate  of  fee 
assessment  is  increased  from  24.2  to  25.9 
percent  of  these  final  exvessel  values. 

This  fee  schedule  has  been  prepared 
prior  to  specifications  of  available 
TALPFs  and  subsequent  allocations  to 
foreign  countries.  It  contains  certain 
estimates  of  the  foreign  catches  in  1985. 
Changes  in  allocations  in  1965  may 
affect  NOAA's  ability  to  collect  the  total 
fee  target.  NOAA  does  not  presently 
foresee  any  adjustment  of  fees  in  1985  to 
compensate  for  fee  collection  shortfalls. 

Classification  ' 

NOAA  prepared  a  draft  regulatory 
impact  review  (RIR)  that  discussed  the 
economic  consequences  and  impacts  of 
the  proposed  fee  schedule  and  its 
alternatives.  Copies  of  the  RIR  are 
available  at  the  above  address.  Based 
on  the  RIR.  the  Administrator.  NOAA, 
determined  that  the  proposed  schedule 
does  not  constitute  a  major  rule  under 
E.0. 12291.  The  regulatory  impact 
review  demonstrates  that  the  fee 
schedule  complies  with  the  requirements 
of  section  2  of  E.0. 12291. 

The  General  Counsel  for  the 
Department  of  Commeroe  certified  that 
the  proposed  fee  schedule  will  not  have 
a  significant  economic  impact  upon  a 
substantial  number  of  small  entities  for 
purposes  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601  et  seq.  This 
certification  was  forwarded  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  Because  the 
fee  schedule  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities,  a  regulatory 
flexibility  analysis  was  not  prepared. 

NOAA  Directive  02-10  published  at  45 
FR  49312  (July  24. 1980)  adopts  internal 
procedures  to  implement  the  National 
Environmental  Policy  Act  (NEPA).  as 
amended  (42  U.S.C.  4321  et  seq.).  Under 
those  procedures,  programatic  functions 
with  no  potential  for  significant 
environmental  impacts  are  generally 
excluded  from  NH'A  requirements 

The  fee  schedule  has  no  direct  impact 
on  the  fishery  resources  in  the  FCZ.  At 
the  most,  a  fee  schedule  might  affect  the 


harvesting  strategy  of  foreign  fiahing 
vessels;  however,  the  schedule  meets 
the  criterion  that  fees  should  minimize 
disruption  of  traditional  fishing  patterns 
because  the  1985  fees  are  more  directly 
related  to  ex-vessel  values.  Since  this 
fee  schedule  will  not  prevent  the 
harvesting  of  the  available  total- 
allowable  level  of  foreign  fishing 
(TALFF),  and  the  environmental  impact 
of  harvesting  the  TALFF  is  described  for 
each  fishery  management  plan,  no 
further  environmental  assessment  is 
necessary. 

The  30-day  delay  in  implementation 
required  by  the  Administrative 
Procedure  act  is  waived  so  that  the  fee 
schedule  can  be  in  place  on  January  1, 
1985.  If  no  schedule  is  in  place,  foreign 
fishing  vessels  will  not  be  allowed  to 
harvest  fish,  and  the  U.S.  Treasury 
consequently  will  lose  revenues. 
Furthermore,  an  interruption  in  fishing 
for  foreign  vessels  already  in  the  FCZ 
would  be  costly  to  the  foreign  fishing 
companies,  since  their  vessels  would  be 
incurring  Rxed  operating  costs  while 
being  forced  to  sit  idle  until  the  30-day 
period  elapsed. 

This  final  rule  has  no  information 
collection  provisions  for  purposes  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

List  of  Subject  in  50  CFR  Part  611 

Fish,  Fisheries,  Foreign  relations. 
Reporting  requirements. 

Dated:  December  28. 1984. 
Cannen  |.  BloiKlin. 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management. 

PART  61 1— [AMENDED] 

For  the  reasons  above,  50  CFR  Part 
611  is  amended  as  follows: 

1.  The  authority  citation  for  Part  611 
reads  as  follows: 

Authority:  18  U.S.C.  1801  et  seq. 

2.  Table  1  of  §  611.22  is  revised  to  read 
as  follows: 

$611.22    Fm  sdwduK  for  foreign  fishing. 

*        *        *        «        * 

Table  1  to  §  61 1 .22  Species  and  Poundage 
Fee 


Table  i  to  §  61 1 .22  Species  and  Pcuncage 
Fee— Continued 


(Dollar*  par  mwric  ton,  unless  olhennM  noted] 
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Atlantic  and  GuH  Fohenas 
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2.  Man*,  red .._ 
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160 
96 

102 
46 
49 
69 
57 

e.  Squid.  LoUgo _ _    .- 

114 

Spebe* 

RiMid- 
•6» 

• 
e  AHanfc  S»»k „ _          ....\ 

11G 

10  Snnmp,  royal  fed 

('» 

Alaska  Fiaiwries 


11  PoNock.  Alaaka- 
ii  Cod.  Pablie 


13  Pacific  ocean  perch 

14  Other  rocktish  (Alaskat- 

15  Mackerel.  Adta 


16  Squid.  Pacific - 

17  Rat«ish.  GuM  d  Alaska  and  Baring  Sea  wd 

Ale«uJian  Islands  _ J 

IB  SaWefish.  Gult  of  Alaska —  J 

Benng  Sea  and  Aiaulian  Mand* 

19  other  species — 

20  Sna* _.... 

Pacilc  Rslwnes 


21.  WhHin^  Pacnc. 
22  Sablefish 


23  Pacific  ocean  perch... 

24  Other  rocktish 

25  FkJunders.... 

26  Mackerel,  jack.. 

27  Other  species... 


Western  Pacific  Fisfieriat 


32 

73 

100 
B4 

52 

59 

34 

159 
64 

39 
66 


32 

143 
124 
119 
155 

55 
154 


28  Coral -.. 

29  Wahoo 

30  Dolphinfish 

31.  Wahoo „ 

32.  Sharks.  Pacific 

33.  Stnped  mariin 

34  Paahc  Mlfish 

35.  Pacific  swordfish.. 


•53 

103 
1.428 
571 
286 
426 
514 
514 


'  Reserved 

'  Dollars  per  kilogram 

(FR  Doc.  84-34029  Filed  12-^1-84:  4:00  pm| 

WLUNQ  CODE  3S10-22-M 


50  CFR  Parts  61 1  and  672 

(Docket  No.  41046-4174] 

Foreign  Fishing,  Ground! Ish  of  the  Gulf 
of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS).  Conmierce. 
ACTION:  Interim  notice  of  1985  initial 
specifications. 

SUMIMARV:  As  an  interim  measure. 
NOAA  adopts  1985  initial  fishing 
specifications  for  the  Gulf  of  Alaska 
groundfish  fishery  which  were  proposed 
on  November  8, 1984  (49  FR  44655). 
These  specifications  are  being  adopted 
on  an  interim  basis  to  allow  the  public 
and  the  North  Pacific  Fishery 
Management  Council  an  additional  30- 
day  comment  period  before  final  1985 
specifications  are  adopted.  Adoption  of 
these  interim  specifications  will  allow 
domestic  and  foreign  fisheries  to 
proceed  without  undue  interruption. 

DATES:  This  notice  is  effective  January  1, 
1985,  and  continues  effective  until 
superseded  by  a  final  notice  of  1965 
initial  specifications.  Comments  are 
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invited  on  these  interim  specifications 
until  February  4. 1985. 

AOOMCSS:  Comments  may  be  addressed 
to  Robert  W.  McVey,  Director,  Alaska 
Region.  NMFS.  P.O.  Bo.x  166a  Juneau, 
AK  99802.  or  delivered  to  Room  453, 
Federal  Building,  709  West  Ninth  Street. 
Juneau.  Alaska.  Copies  of  the  plan  team 
document  upon  which  the  initial 
specifications  are  based  as  well  as  the 
December  1984  Council 
recommendations  may  be  obtained  from 
the  North  Pacific  Fishery  Management 
Council.  P.O.  Box  103136.  Anchorage. 
AK  99510;  907-274-4563. 


FOM  FUfTTHER  WFOMMATION  CONTACT: 

Robert  W.  McVey.  907-586-7221:  or 
Janet  Smoker  (Fishery  Biologist),  907- 
586-7230. 


SUPPLEMENTARY  INFORMATION: 

Background 

Optimum  yields  (OYs)  for  groundfish 
species  in  the  Gulf  of  Alaska  are 
established  by  the  flshery  management 
plan  (FMP)  for  Groundfish  of  the  Gulf  of 
Alaska.  The  FMP  was  implemented  by 
rules  appearing  at  50  CFR  611.92  and 
Part  672.  These  rules  establish  the 
procedure  by  which  the  reserve. 


domestic  annual  harvest  (DAH), 
domestic  annual  processing  (DAP),  joint 
venture  processing  (JVP),  and  total 
allowable  level  of  foreign  fishing 
(TALFF)  are  determined  annually  for 
each  target  species  and  the  "other 
species"  category.  Consistent  with  this 
procedure,  NOAA  issued  a  notice  (49  FR 
44655.  November  8, 1984)  that  solicited 
public  comment  on  preliminary  fishing 
specifications  for  the  Gulf  of  Alaska 
groundfish  target  species  and  the  "other 
species"  category  and  apportionments 
of  optimum  yields  (OY)  between  DAP, 
JVP,  reserves,  and  TAUT  for  the  1985 
fishing  year  (Table  1). 


Table  1.— Interim  initial  (as  of  Jan.  1  each  year)  apportionments  of  groundfish  optimum  vielos  in  the  Gulf  of  Alaska  among  domestic 

ANNUAL  processing  (DAP).  JOINT  VENTURE  PROCESSING  (JVP).  RESERVES,  AND  TOTAL  ALLOWABLE  LEVEL  OF  FOREIGN  FISHING  (TALFF).  ALL 
FIGURES  ARE  IN  METRIC  TONS.  OY  =  DAH  +  RESERVE  +  TALFF;  DAH  =  DAP  +  JVP 


SpSCMS 

Knm 

OV 

DAH 

DAP 

JVP 

Ra- 
aarva* 

TALFF 

Pi*Kk 

Waila»n/Can>nl _.... 

FMtam 

400.000 

16.600 

16.560 

33.540 

9.900 

10.400 

14.700 

8.400 

2.700 

7900 

875 

1.670 

3.060 

1.680 

1.135 

1.435 

4.676 

2a636 

3.166 

7.600 

3.750 

5.000 

26.780 

604.385 

192.023 

5 

6.565 

16.891 

120 
1.200 
4.486 

300 
2.160 
6.320 

136 
1336 
2.446 
1.344 
1.135 
1.435 
3.400 

500 

2.023 

5 

600 

8.691 

120 

400 

1.486 

300 

2.160 

6.320 

136 

1.336 

2.446 

1.344 

1.135 

1.435 

0 

0 

0 

2.947 

40 

100 

ISO 

33.176 

190.000 

0 

5.965 

8.200 

0 

800 

3.000 

0 

0 

0 

0 

0 

0 

0 

0 

0 

3.400 

500 

0 

1.785 

10 

10 

1.400 

215.050 

80.000 

3.320 

3.312 

6.706 

1.960 

2.060 

2.940 

1.680 

540 

1.580 

175 

334 

612 

336 

0 

0 

036 

4.167 

637 

1.520 

750 

1.000 

5.756 

120.363 

127.977 
13.275 

PKitc  cod- „ _ _.. . 

6663 

Canktf , _ 

9941 

Ftouhdws. _.    „ _ 

EaMm __ 

WMtwn .-.——. ^^....^.~.-.....>^»~^— ■.....■~..,..^— .^...^„.^..»^ 

CanMI _        

FaiMm 

7.800 
7.120 
7.274 
6420 

Pacific  oc«an  parch _..         .„ 

wcMvn ..._».....».».....  .»».^...  ■  ■ » »_>.  ....»^.— ....„ „ ._..„.. 

CanM 

FaiMm 

0 

0 

544 

ritnnti 

Waalam 

0 

CM*ri                                                                                                   

0 

««a«  vnwlal „ __.    

Faal  VikiMI 

0 
0 

Tnii'^nil  Outarta 

0 

Aim  Macl>a»al ..    „.. 

342 

CanM __ _... 

16.169 

FaMam 

2.549 

HocWah _ 

EntraOu* 

EnlnQuN 

4.712 

SO 

110 

1.550 

248.226 

1  368 

THonviaad     ...„ ... 

2950 

Sajd 

FnmaGitf 

3890 

06<af  Soaoaa 

Enfe«Gi« 

21  474 

ToM _ _   . 

At  its  December  5-8. 1984.  meeting, 
the  North  Pacific  Fishery  Management 
Council  (Council)  reviewed  public 
comments  received  on  the  preliminary 
specifications  along  with  analyses  of 
resource  surveys  and  commercial 
fishery  data.  The  Council  recommended 
to  the  Secretary  of  Commerce 
(Secretary)  numerous  changes  to  those 
specifications  with  modified  OY 
numbers  and  a  reduction  of  TALFF  to 
zero  for  all  species.  Given  the  magnitude 
of  recommended  changes  and  the  public 
interest,  the  Secretary  is  seeking 
additional  comment  from  industry  and 
other  members  of  the  public  on  the 
proposed  1985  specifications  and  on  the 
Council's  recommendations. 

Revised  recommendations  from  the 
Council  are  anticipated  following  the 
Council  meeting  scheduled  to  be  held 
February  3-6. 1985.  Final  specifications 
will  be  adopted  and  a  notice  published 
in  the  Federal  Register  subsequent  to 
February  6. 1985. 


Other  Matters 

This  action  is  taken  under  50  CFR 
611.92(c)  and  672.20  and  complies  with 
Executive  Order  12291. 

List  of  Subjects 

50  CFR  Part  611 

Fisheries,  Foreign  relations.  Reporting 
and  recordkeeping  requirements. 

30  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

(16  U.S.C.  18016/56(7.) 

Dated:  December  31,  1984. 

Cannen  |.  Blondiii. 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management.  National  Marine 
Fisheries  Sen- ice. 

|FR  Doc.  84-34031  Filed  12-31-64:  5«J  pnij 

MLLMO  COOC  3S10-2a-M 


50  CFR  Part  611 
IDocfcat  No.  41276-4176] 
Foreign  Fishing 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Notice  of  initial  specifications. 

summary:  50  CFR  611.20(c)  requires  that 
the  specifications  of  optimum  yield  (OY) 
and  initial  estimates  of  U.S.  harvests 
and  TALFFs  (total  allowable  levels  of 
foreign  fishing)  be  published  at  the 
beginning  of  the  relevant  fishing  year. 
Therefore,  NOAA  issues  this  notice 
presenting  the  numbers,  as  of  January  1. 
1985.  for  this  coming  year  for  all  foreign 
fisheries. 

dates:  Effective  January  1, 1985. 
Comments  will  be  accepted  until 
January  31, 1985. 

addresses:  As  provided  in  50  CFR 
611.20(c).  at  any  time  during  the  year,  for 
current  apportionments,  contact  the 
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rvM 

TALFF 

.000 

127  977 

.320 

13,275 

.312 

6,683 

,706 

9,941 

960 

7.800 

.060 

7.120 

.940 

7.274 

.680 

6  420 

540 

0 

.560 

0 

175 

564 

334 

0 

612 

0 

336 

0 

0 

0 

0 

0 

936 

342 

.167 

16  169 

637 

2.549 

.520 

1.368 

750 

2.9S0 

.000 

3.890 

,756 

21.474 

.363 

235.796 

appropriate  NMFS  Regional  Director  or 
the  Office  of  Fisheries  Management.  F/ 
Ml.  National  Marine  Fisheries  Service. 
3300  Whitehaven  Street.  NW.. 
Washington.  DC  20235. 

Send  comments  on  the  interim  initial 
specifications  for  groundfish  of  the  Gulf 
of  Alaska  or  of  the  Bering  Sea  and 
Aleutian  Islands  area  to  Robert  W. 
McVey.  Director.  Alaska  Region.  NMFS. 
P.O.  Box  1668.  Juneau.  AK  99802.  or 
deliver  them  to  Room  453.  Federal 
Building.  709  West  Ninth  Street.  Juneau. 
Alasl^a 

FOR  FURTHER  INFORMATION  CONTACT 
Donna  D.  Turgeon  (Regulations 
Coordinator).  202  634-7432.  or.  for 
Alaska  groundfish.  Robert  W,  McVey. 
907-586-7221. 
SUPPLEMENTARY  INFORiyy^TION:  This 


notice  announces  initial  specifications 
for  1985  for  all  fisheries. 

At  its  December  5-8  1984.  meeting,  the 
North  Pacific  Fishery  Management 
Council  (Council)  reviewed  public 
comments,  analyses  of  resource  surveys, 
and  commercial  fishery  data.  The 
Council  has  recommended  changes  to 
the  preliminary  1985  specifications 
pubished  at  49  FR  44655.  November  8. 
1984. 

In  the  Gulf  of  Alaska  groundfish 
fishery,  the  Council  recommends 
modifying  OYs  and  reducing  TALFF  to 
zero.  It  also  recommends  substantially 
lower  TALFFs  in  the  Bering  Sea  and 
Aleutian  Islands  area  groundfish  fishen^'.. 
Therefore,  in  these  fisheries,  the 
numbers  in  the  table  below  are  interim 
initial  specifications  and  the  public  is 


invited  to  comment  on  them  and  the 
proposed  reductions  for  an  additional  30 
days. 

Comments  will  be  considered  by  the 
Council  at  its  February  3-6. 1984. 
meeting  and  final  1985  specifications 
will  be  published  shortly  thereafter. 

Initial  (as  of  January  1.  each  year) 
optimum  yield  (OY)  or  total  allowable 
catch  '  (TAC).  estimated  domestic 
annual  harvest  (DAH),  estimated 
domestic  annual  processing  (DAP),  joint 
venture  processing  (JVP),  reserve,  and 
total  allowable  level  of  foreign  fishing 
(TALFF).  all  in  metric  tons. 


'  TAC  means  total  allowable  catch  determined 
annually  within  an  established  range  of  a  multi- 
year,  multi-species  OY  for  the  Bering  Sea  and 
Aleutian  Islands  area  groundfish  complex. 


Specin 

Species  code 

Areas 

OYor 
TAC 

OAH 

DAP 

JVP 

Re- 
serve 

TALFF 

1   Nofttiwest  Attantic  Ocean  1 
Hake  tilvar            

^shenea 

104    

NW  AtlanlK  1-4  • 

30,000 
13,000 
16,000 
6,000 

83,500 

8,000 
247.000 

21,125 
15.750 

up  to 
16,000 

6,150 
1778 

2,000 

20,600 

9.000 

13.000 

500 

26,500 

7,900 
200,200 

17,875 
13.500 

up  to 
13,800 

5,000 
111.6 

0 

5.600 

2,000 

13,000 

500 

7,300 

7,900 
180.000 

13,000 
5,000 

11,000 

0 

0 

0 

3.000 

28.500 

0 
0 

0 
0 

0 

0 
0 

0 

9,400 

Hake,  rad 

B  Mackerel  fishery: 

Atlantic  mackaral -.. 

IDS 

MW  AHantK  5 

NW  Atlanlic  1-4             

4,000 

0 
0 

13,400 

0 

20,200 

4,875 
8.500 

3.000 

204 

NW  Atlantk:  5 

2,500 

28,500 

C  Trawl  fishery 

309 

100 

Other  fmfish 

499 

^ 

46,800 

0  Squid  fishery 

502 

3.2S0 

Sqmd  shon-fmned 

ines: 

504 

2.250 

Butlerfish  ' 

2  Atlantic  and  Gulf  Fish« 
A  AHantic  ttiHftsh  and  sharks  fiahacy 
Sharks 

212 

up  to  2.200 

469 

1,150 

630 

66.2 

3  Western  Pacific  Ocean  Fj 
A  Seamount  Groundfish  Fishery: 

Armorheads                         J 

Iheries: 

200 

0 

0 

2.000 

201 

Other  groundfisft 

480 

B  PacifK  Billfish  and  Sharks  Fishan 
Swordfish 

- --  •- 

264. — 

260 

Wast  Coast                           

318.4 

93.6 

4.1 

2.4 

28.1 

'♦  350.2 

59 

0.2 

0 

0 

0 

6.8 

0.4 

0 

0 

0 

76.9 

' 

Guam  A  N  Mananafi 

3.5 

American  5an>oa    



2.4 

^ 

US  Possessions 

West  Coast                     

26.1 

1- 

Black  martin „ _. 

Sinpad  markn 

i: 

253...- 

261    

612.0 
26.9 
37.2 
76.3 

97.7 
0.6 
5.3 
6.2 

43.2 

223.2 

5.0 

7.8 

46.6 

603.4 

3.0 

23 

0 

'•  104.7 

0 

0 

0 

"47.5 

67.9 

0.3 

0 

0 

6.6 
23.9 

0 
0 

o" 

0.1 

0 

0 

0 

15.5 

0.5 
0 
0 

0 

GiMrn  K  N  Mananiis 

0 

34J 

U.S  Possessions , 

76.3 

1 

Hawaii  A  Midwav 

0 

1 

Guam  A  N.  Mananas - 

0.5 

1 

5.3 

us  Possessior»» - _. 

West  Coast               

6.2 

' 

0 

fMliih 

Tfr? 

Hawaii  &  Midway 

Guam  &  N  Mananaa - 



1396 
4.2 

7.8 

us  Possessions _ 

West  Coast 

46.6 

t 

Spa«fHh „_ _... 

262 

Hawait  and  Midway - 

Guam  A  N  Mnrianai 

47.2 
4.8 
3.5 

14.3 
276 

1,111.6 

31.9 

1016 

651.4 

23.4 

0.2 

1.3 

0 

'•30.4 

0 
0 
0 
0 

1.9 

0.5 

0 

0 

0 

111  1 
0 
0 
0 

17.4 

263,  265.  266, 
267,  and 
469. 

2S5 

4.1 

' 

2.2 

14.3 

West  Coast                   

0 

Wanoo 

1,000.5 

319 

American  Samoa                   

101.6 

1 1  <H    PrM«A««M-trM 

651.4 

West  Coast 

• 
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A.    Bifina  Sm 

ritttuTf  [Sovc#::  Mwh  ncMiov 
28.  19M  (4*  FR  SO402)) 

^P*OC*         


■nd  Mman  Mwdi  GreuoMih 


I 


r 


TurtMm 

(War 

Pacilcoad... 


OtttK  luUiWi.. 


SitiMiah.. 


MkanadiaraL. 
Squ«« 


0*«  vaciM  • 

snail  iNnviy: 

Sna*  (niMts) 

C  GuM  of  Matia  GraundMi  Mwry  (SouoK  Feo- 
ENM.  Reosteii  of  Januanr  4.  1965); 

Polocfc „„...... _...-.. „ 


PKJfic  cod... 


Flomtm.. 


Pacific  ( 


OaMTiocMsh' 
Sititatah  • 


Squrt 


Thofnyti<>rt  rocMiti.. 
Othari 


Sl  Montiwal  Paofc  Ooaan  HtfMiy  (Sourca: 
Feoom.  REOisTEn  d  Jmiay  4. 1985): 

PaciicaiMng 

SabtaCiD 


Paofe  ocaan  pardi  (POP) .. 


RocMiti,  oMar  tian  POP- 

CNhar I 

Flattih.. 


OYor 
TAC' 


837.. 
238.. 


701. 

720.. 
721  I 
129.. 
708.. 
780.. 


I118„ 


849- 


703- 


207.. 
909- 


873- 


701- 


702- 


129- 


780.. 


849- 


703- 


207- 


soo. 


749- 


704.. 
709- 
780- 
8S0- 


208- 


848- 


129.. 


Haaail «  Mid««y 

Guam  4  N.  Mahanaa.- 

Amaiican  Samoa..-—. 
US 


WaalCoMt 

Guam  8  N.  Man«iM.„ 
Amahcan  Samoa....-.— 
U.SI 


Baring  Saa*- 


BaringSaa- 


WaMam/CanMI*- 
CaHii « _ 


Cankal.. 


CankH.. 


CanM- 


CanM- 


WaatVakiiial* 

Eaal  VakuM  • 


CanM.. 


288.9 

29. 1 
4.8 


106.0 
189 
8.4 


•  1.100.000 
•100.000 

■  288,700 
■50.000 
139.040 

■  210.000 

>680 

■3.800 

'  1,120 

■S.SOO 

'2.000 

3,300 

37.700 

•10.000 

■40.700 

3.000 


400,000 

16.000 

10,500 

33.540 

9.900 

10.400 

14.700 
8.400 
2,700 
7,900 
875 
7,800 
1,670 
3,060 
1,680 
1.135 
1.435 
4.678 

20.836 
3.188 
5.000 
7,600 
3,750 

20.700 


175.000 

13,600 

1.550 

10.000 

12,000 

(■•) 

(") 

(") 


OAH 


'♦3178 
27.8 


■•115.9 
'•20J 

4.4 


281,326 

10.300 

60.076 

2.000 

22.907 

102.940 

578 

2,410 

620 

540 

2.079 

517 

32.045 

30 

3,aoo 


192.023 

5 

6.565 

16,691 

120 

1.200 

4.466 

300 

2.160 

6,320 

136 

805 

1,336 

2,448 

1,344 

1.135 

1,435 

3.400 

500 

0 

110 

4.712 

50 

1,550 


95,000 

13.600 

1.550 

3.400 

12.000 


OAP 


6.826 
300 

3.076 

0 

907 

62.940 

578 

100 

600 

5 

1,979 

100 

0 

0 

1,000 


2.023 

5 

600 

6.681 

120 

400 

1.488 

300 

2,160 

6.320 

136 

395 

1,336 

2,448 

1.344 

1,135 

1.435 

0 

0 

0 

100 

2,947 

40 

ISO 


10.000 
13.600 
1.550 
3,400 
12.000 


JVP 


274,500 
10.000 
57,000 

zooo 

22,000 

40,000 

0 

2,310 

20 

535 

100 

417 

32.045 

30 

2.800 


190,000 

0 

5,965 

6.200 

0 

800 

3,000 

0 

0 

0 

0 

500 

0 

0 

0 

0 

0 

3,400 

500 

0 

10 

1,765 

10 

1.400 


85.000 
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\  ?£"'""'  *'•■'  '*'*"*''•  =■**  <»B««n"fied  annufcly  wrtlwi  an  •stac<ls^ed  range  of  a  mutti-yaar.  muHi-spaoaa  OY  tor  ma  Benng  Sea  and  Aleutian  Islands  area  grounofish  complex. 
'Btnng  Sm  means  Ratm  ireas  I.  ».  and  HI  «  Figure  2.  Appeoda  II  of  50  CFH  6119;  AJmiBsn  means  ftstwig  area  IV  in  Figure  2,  Appendix  II  ot  50  CFR  81 1  9;  Normwest  AtltnlK  means 
*>»««Bn*sni<g«eMl  1o4or  SnFigire  1,  Appendu  Ho*  50  CFR611  9. 

^?!i.5!?"*?lL*"*"^-  ■'^  *  «'«*«"•»'  f^  TALFF  IS  delemxned  by  a  feed  percentage  of  ll>e  amount  of  other  species  aHocatad  to  foreign  fisNng  vessels  under  )  655  2l(b)(3Miii). 
•Tie  category    other  species"  ndudee  so^ms.  iharlia,  alialas,  eudachon.  smett*.  capetm.  and  octopus.  The  OV  tor  Gulf  of  Alaska  'olher  than  species    equals  5%  of  the  OYs  lor  target 

S  o^llf.^5!''^  "PieiSc  ocaan  perch"  includes  SaOeMM  Hulm  fPlMc  ocMn  perch).  S  pofyafxnut  (northern  rocklish),  S.  aleulmrus  (roogheye  rockfish).  S.  ^cvea^$  (shortraker  rock(ish). 
I A  ZBoanaiie  (snarpcJm  focfcfiah). 

*  ^**  *y  *  °*  I8l1.92ta)  tor  desaipliui'i  of  regulatory  areas  and  dotncts. 

I V^'^'^"^   "•"'  '<'"***"  »K*ide8  *  Ssh  of  the  genus  SoOasSn  except  the  category  -Paatc  ocaan  parch"  as  definad  m  footnote  5  at>ove.  and  SabastoloUa  thomyhead  rockfish). 

•  Exdudae  values  tor  the  Southeast  insMle  Ostna  which  is  not  governed  try  these  ragulMona. 

n.o*  ^fi  °*  "^  ^^i"-  *  300.000  rrwtnc  Ions.  •  apporlionad  to  the  nuaf  pooled  raaariia  aid  8ia  remaining  TAC  a  apportioned  to  DAP.  JVP.  and  TALFF  The  reserve  may  be  appomooed  to 
t'*'^-  •"'j<»T*r  ^  "  needed.  TALFFs  for  Pacific  ocean  perch,  other  rocMah,  and  laWsfish  m  the  Aleutian  Islands  area  contain  amounts  from  the  milial  pooled  resena. 
««»  L5J?*  "TfLVir*  ***  l**^  venfcre  iahenee  lor  Paokc  whitmg.  madantal  catch  allowance  percentagea  (iMaad  on  TALFF)  and  incidental  retention  allowance  percentages  (based  on 
JW^WtowsaWeSah  0  173%.  PaciAc  ocaan  perch  0062%,  rocklnh  excluding  POP  0  738%.  flatfish  0.1%.  jack  mackaral  30%.  and  other  species  0  5%  In  loreign  trawl  and  |0<nl  venture 
■^•ir^  f**  ••'•''*•'  "*•"•  ••  ap«cies.  Miduding  nongroundfish  speoes.  except  Pacific  whrtmg.  sabMish.  Paoflc  ocawi  perch,  rockfish  excluding  POP.  fiattish.  lack  mackerel,  and 
^"'tI^  !5?°S1-.'"  ■  '*»•*'  ""wl  or  lomt  venkra  fishery  lor  species  other  than  Pacdic  whitng.  aiodental  allowance  percentages  will  be  stated  m  the  conditions  of  the  foreign  fishing  permit 
Saa  1 61 170(cH2)  for  appkcatnn  of  incidental  retenaon  allowance  percentagea  to  ant  wamwaMhenea. 

^  -11?'  *■  '^^fr^  "S?*-  *"  ""^^  'o™  •  lor  the  Vancouver  subarea  and  950  matnc  tone  •  for  the  Columtiia  subarea.  Pacific  ocean  parch  from  other  subareas  are  included  m  the  OY 
tor  "other  species    See  1 663  21(aK3). 

'«  If  no  lomt  venkre  processing  or  torevi  directed  Sshery  ia  conducted,  shortbelly  rockfish  w«  be  viduded  in  the  "rockfish,  other  than  POP"  category. 

■»  No  numencal  OY;  no  JVP  or  TALFF  is  allowed.  See  tootnota  10  tor  xodental  catch. 
'    I  OAH  excaeda  OY  lor  Ihia  fishery. 
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This  action  is  authorized  by  50  CFR 
Part  611  and  complies  with  E.0. 12291. 

List  of  Subjects  in  50  CFR  Parts  611 

Fish,  Fisheries,  Foreign  relations. 
Reporting  and  recordkeeping 
requirements. 

Authority:  16  U.S.C.  1801  et  seq..  unlesa 
otherwise  noted. 

Dated:  December  31. 19841  1 

Carmen  |.  Blondin,  ' 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 
(FR  Doc.  84-34032  Filed  12-31-84;  5:11  pmj 
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50  CFR  Part  663 
[Docket  No.  41 1S5-4175] 

Pacific  Coast  Groundflah  Fishery 

AGENCY:  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  final  fishery 

specifications  for  1985. 

SUMMARY:  This  notice  announces  the 
1985  management  specifications  for 
Pacific  coast  groundfish  caught  in  the 
fishery  conservation  zone  (3-200 
nautical  miles  from  shore)  and  territorial 
waters  (0-3  nautical  miles  from  shore] 
off  the  coasts  of  Washington,  Oregon, 
and  California.  This  notice  contains 
specifications  for  the  acceptable 
biological  catch  as  well  as  for  optimum 
yield  and  its  distribution  among 
domestic  and  foreign  fishing  operations 
for  groundfish  as  required  in  the 
regulations  implementing  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan. 

EFFECTIVE  DATE:  January  1, 1985. 
ADDRESSES:  T.  E.  Kruse,  Acting  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
N.E.,  BIN  C15700.  Seattle,  WA  98115;  or. 
E.  C.  Fullerton,  Regional  Director, 
Southwest  Region,  National  Marine 
Fisheries  Service,  300  South  Ferry  Street, 
Terminal  Island.  CA  90731. 
FOR  FURTHER  INFORMATION  CONTACT 
T.  E.  Kruse  at  206-526-6150  or  E.  C. 
Fullerton  at  213-548-2575. 
SUPI>t^MENTARY  INFORMATION: 


Background 

The  Pacific  Coast  Crotindfish  Fishery 
Management  Plan  (FMP)  was  approved 
by  the  Assistant  Administrator  for 
Fisheries,  NOAA,  on  January  4, 1982. 
The  FMP  and  its  implementing 
regulations  at  50  CFR  Part  663  (47  FR 
43964,  October  5. 1982)  state  that 
management  specifications  for 


groundfish  included  in  the  FMP  will  be 
evaluated  each  calendar  year,  that 
preliminary  specifications  will  be 
published  in  the  Federal  Register,  public 
comment  will  be  requested,  and  final 
specifications  for  the  succeeding 
calendar  year  will  be  published  on 
December  1  or  as  soon  as  practicable 
thereafter.  The  management 
specifications  for  the  acceptable 
biological  catch  (ABC),  an  estimate  of 
the  annual  catch  that  could  be  taken 
without  jeopardizing  a  resource's 
productivity,  include  all  groundfish 
species  (Table  1).  The  specifications  for 
the  optimum  yields  (OYs),  which  are 
based  on  socioeconomic  as  well  as 
biological  factors  and  thus  are  not 
necessarily  equal  to  the  ABC,  are  made 
only  for  Pacific  whiting,  sablefish. 
Pacific  ocean  perch,  shortbelly  rockfish, 
widow  rockfish,  and,  north  of  39*  N. 
latitude,  jack  mackerel  (Table  2).  The 
OYs  for  these  six  species  set  the 
maximum  amounts  of  fish  (in  round 
weight]  that  may  be  taken  and  retained 
or  landed  each  year  from  the  fishery 
conservation  zone  (3-200  nautical  miles] 
and  the  territorial  sea  (0-3  nautical 
miles)  off  Washington.  Oregon,  and 
California. 

The  OY  for  each  of  these  six  species 
is  divided  into  components  that  are 
reassessed  near  July  and  November 
each  year.  The  domestic  annual  harvest 
(DAH),  which  consists  of  estimates  of 
domestic  annual  processing  (DAP)  and 
joint  venture  processing  (JVP),  is  based 
on  the  needs  of  the  domestic  fishing  and 
processing  industry  as  determined  by  bi- 
annual surveys.  The  total  allowable 
level  of  foreign  fishing  (TALFF)  is  the 
remainder,  if  any,  after  domestic  needs 
(DAH)  have  been  subtracted  from  the 
OY.  A  reserve  is  established  for  Pacific 
whiting  to  accommodate  any 
underestimates  in  DAH.  The  OYs  and 
ABCs  may  be  changed  during  the  year 
under  the  procedures  outlined  in  the 
regulations  at  50  CFR  663.22. 

The  preliminary  specifications  were 
announced  in  the  Federal  Register  on 
November  28, 1984  (49  FR  46771)  and 
public  comment  was  invited  through 
December  13, 1984.  No  comments  were 
received.  The  Pacific  Fishery 
Management  Council  (Council) 
reviewed  the  preliminary  specifications 
for  1985,  received  public  comments,  and 
made  recommendations  for  final  1985 
specifications  at  its  November  28-29, 
1984  meeting  in  Seattle,  Washington, 
The  Council  recommended  four  changes 
to  the  preliminary  specifications  which 
are  described  below.  All  other  ABC  and 
OY  designations  remain  the  same  as 
proposed  in  the  preliminary 
specifications.  The  final  ABC  and  OY 


specifications  for  1985  are  listed  in 
Tables  1  and  2. 

Pacific  whiting — ^The  JVP  for  Pacifc 
whiting  was  decreased  by  35,000  mt, 
from  120.000  mt  to  85,000  mt,  thus 
lowering  DAH  to  95,000  mt,  and 
increasing  TALFF  correspondingly  from 
10.000  mt  to  45,000  mt.  (A  typographical 
error  in  the  preliminary  specifications 
listed  DAH  at  20,000  mt  rather  than 
120,000  mt.)  It  appears  that  the 
preliminary  estimate  of  120,000  mt  for 
JVP  may  have  been  too  high. 
Applications  from  some  of  the  countries 
which  earlier  indicated  an  interest  in 
JVP  for  whiting  have  not  been 
forthcoming.  Representatives  of  those 
countries  and  potential  American 
counterpart  companies  have  expressed 
uncertainties  about  their  joint  venture 
whiting  operations.  The  JVP  was 
lowered  with  the  understanding  that  the 
35,000  mt  reserve  could  be  available  to 
the  joint  venture  industry  later  in  the 
season  if  not  needed  by  shore-based 
processors.  Further,  only  half  of  the 
TALFF  can  be  allocated  at  the  beginning 
of  the  season.  If  it  appears  that  DAH  is 
too  low,  adjustments  could  be  made 
later  in  the  season  to  supplement  DAH 
before  further  allocations  of  TALFF  are 
made. 

Sablefish — A  revised  estimate  of 
stock  size  indicated  that  the  1985  ABC 
should  be  lower  than  in  1984  (reduced 
from  13,400  mt  to  12,300  mt).  The 
preliminary  OY  was  set  at  130  percent 
of  ABC  as  in  1983  and  1984.  In  view  of 
the  reduction  in  the  1985  ABC,  total 
landings  in  1983  and  1984  which  were 
close  to  the  13,400  mt  ABC  but  below  the 
17,400  mt  OY.  and  the  fact  that  similar 
levels  of  fishing  have  been  associated 
with  stress  of  sablefish  stocks  in  Alaska, 
the  Council  decided  to  reduce  OY  from 
the  preliminary  16,000  mt  to  13.600  mt 
which  is  110  percent  of  the  1985  ABC. 
Early  predictions  of  1985  landings 
indicate  that  this  lower  OY  will  not 
restrict  domestic  landings.  DAP.  DAH. 
and  OY  are  equal  for  sablefish. 

Widow  rockfish — ^After  extensive 
public  comment  requesting  continuity  in 
the  fishery  even  at  the  expense  of  future 
productivity,  and  mindful  of  severe 
limitations  on  alternate  fisheries,  the 
Council  agreed  to  maintain  the  1985  OY 
for  widow  rockfish  at  9.300  mt.  the  same 
as  in  1984  and  26  percent  above  the 
preliminary  1985  ABC  of  7.400  mt.  DAP. 
DAH  and  OY  are  equal  for  widow 
rockfish. 

Shortbelly  rockfish — The  preliminary 
DAH  for  shortbelly  rockfish  was  listed 
in  error  at  10.000  mt.  but  is  corrected 
here  to  3.400  mt. 
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Table  1.— Final  Estimates  of  ABC  for  1985  m  Metric  Tons  (mt)  for  the  California/Washington  Regions  by  INPFC  Areas 
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Table  2.— Final  Specifications  of  OY  and  its  Distribution  for  1985 
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ClassiRcatioo 

These  final  specifications  are  made 
under  the  authority  of  50  CFR  663.24. 
This  action  is  in  compliance  with 
Excutive  Order  12291  and  is  covered  by 
the  Regulatory  Flexibility  Analysis 
prepared  for  the  authorizing  regulations. 


(16U.S.C.  ISOlefjeV.) 

List  of  Subjects  in  50  CFR  Part  663 

Administrative  practice  and 
procedures.  Fish,  Fisheries,  Fishing. 


Dated:  December  31. 1984. 
Cannen  ].  Blondin, 

Deputy  Assislanl  Administrator  for  Fisheries 
Resource  Management,  National  Marirte 
Fisheries  Service. 
|FR  Doc  84-34033  Filed  12-31-84;  5:03  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttie 
proposed  Issuance  of  mles  and 
regulations.  The  purpose  of  tt>ese  notices 
is  to  give  Interested  persons  an 
opportunity  to  participate  in  the  rule 
makir>j  prior  to     the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  831 

Retirement 

agency:  Offlce  of  Personnel 
Management. 

ACTION:  Proposed  regulations. 

summary:  The  Office  of  Personnel 
Management  (OPM)  proposes  to  revise 
its  interim  regulations  that  describe  how 
Federal  agencies  file  debt  claims  with 
OPM  when  agencies  want  to  recover 
debts  out  of  money  due  the  debtor  from 
the  Civil  Service  Retirement  and 
Disability  Fund  (the  Fund).  Uniform 
procedures  for  debt  claims  resulted  from 
a  class  action  suit  [Rhinehart  v.  Seneca, 
et  a/.,  CA  No.  7&-2472,  (D.D.C.))  filed  in 
1978  on  behalf  of  persons  who  had  been 
affected  by  OPM's  collection,  for  other 
agencies,  from  their  refunds  or 
annuities. 

Agencies  are  responsible  for  giving 
due  process  to  the  debtor.  They  must 
also  meet  time  limits  for  making  claims 
when  the  payment  due  a  debtor  is  a  one 
time  payment,  such  as  a  refund  of  the 
debtor's  contributions  to  the  Fund.  The 
proposed  regulations  will  clarify  and 
strengthen  current  instructions  to 
agencies  and  add  instructions  on 
processing  fraud  claims.  Where 
necessary,  changes  have  also  been 
made  to  conform  with  the  Debt 
Collection  Act  of  1982  (Pub.  L  97-365, 
enacted  October  25. 1982)  and  the  final 
Federal  Claims  Collection  Standards 
(FCCS)  that  were  published  jointly  by 
the  General  Accounting  Office  and  the 
Department  of  Justice  on  March  9, 1984 
(4  CFR  101.1  et  seq.,  49  FR  8889). 

DATE:  Comments  must  be  received  on  or 
before  March  5, 1985. 

ADDRESS:  Send  comments  to  Lucretia  F. 
Myers,  Assistant  Director  for  Pay  and 
Benefits  Policy,  Compensation  Group. 
P.O.  Box  57,  Washington,  D.C.  20044;  or 
deliver  to  OPM.  Room  4351. 1900  E 
Street.  N.W.,  Washington,  D.C. 


FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  A.  Rochester,  (202)  632-4634. 
SUPPLEMENTARY  INFORMATION:  On 

August  25. 1981.  the  Office  of  Personnel 
Management  (OPM)  published  interim 
regulations  describing  how  agencies  file 
debt  claims  they  want  to  recover  from 
civil  service  retirement  benefits  [46  FR 
42835].  The  interim  regulations  provided 
a  60-day  public  comment  period. 

Comments  were  received  from  10 
Federal  agencies  and  1  labor 
organization.  The  following  summarizes 
the  changes  proposed  as  a  result  of  the 
comments  and  suggestions. 

1.  Comment:  One  agency  suggested 
that  the  scope  of  the  regulations  should 
be  expanded  to  include  Members  of 
Congress  and  Congressional  employees. 

Response:  In  response  to  this 
suggestion,  an  amendment  is  proposed 
for  S  831.1802  to  include  "Members." 
Congressional  employees  are 
specifically  included  in  the  definition  of 
"employee"  for  the  purposes  of  the  civil 
service  retirement  law  in  5  U.S.C. 
8331(1)(C). 

2.  Comment:  Several  agencies  felt  the 
definition  of  "agency"  in  §  831.1803 
excluded  both  legislative  and  judicial 
branch  agencies. 

Response:  We  propose  to  amend 
definitions  of  "agency"  and  "employee" 
and  add  a  definition  for  "Member"  to 
make  it  clear  that  all  branches  of  the 
United  States  Government  are  covered. 

3.  Comment:  A  labor  organization 
suggested  that  we  change  the  definition 
of  "debtor"  to  "an  employee  who  has 
been  separated  from  service"  who  owes 
a  debt. 

Response:  We  did  not  adopt  this 
suggestion.  The  key  to  recovering  an 
agency  debt  from  the  Fund  is  whether ' 
the  debtor  has  money  due  and  payable. 
It  is  possible  to  have  money  due  and 
payable  from  the  Fund  without  being 
separated  from  service  (e.g.,  a 
reemployed  annuitant,  or  an  employee 
who  is  transferred  to  a  position  that  isn't 
covered  by  the  Civil  Service  Retirement 
System  (CSRS)). 

4.  Comment:  An  agency  suggested  that 
$100  minimum  for  administrative  offset 
under  S  831.1804(b)  of  the  interim  rules 
be  reduced  to  $40. 

Response:  We  recognize  the 
importance  of  administrative  offset  for 
recovering  small  claims.  When  we 
established  the  $100  minimum,  we 
considered  the  processing  costs  of  both 
the  creditor  agency  and  OPM. 


Considering  the  processing  costs  of  two 
agencies,  we  don't  believe  it  is  cost- 
effective  to  recover  claims  of  less  than 
$100.  We  propose  to  amend  the  section 
(proposed  5  CFR  831.1804(a)),  however, 
to  exempt  debts  due  for  unpaid  health 
benefits  premiums  accruing  while 
employees  are  on  leave-without-pay. 
These  employees  are  deemed  to  consent 
to  the  collection  (see  5  CFR  890.502(b)), 
so  processing  costs  are  minimal. 

5.  Comment:  Four  agencies 
recommended  that  §  831.1804(c)  of  the 
interim  rules,  requiring  an  agency  to 
exhaust  all  other  means  of  recovery,  be 
deleted.  The  language  could  be 
interpreted  to  mean  that  each  claim 
must  be  reduced  to  a  court  judgment. 

Response:  We  agree  that  this 
provision  could  be  misinterpreted. 
Accordingly,  we  dropped  the  language 
requiring  agencies  to  exhaust  all  other 
means  of  recovery  and  identified  the 
conditions  for  requesting  an  offset 
(proposed  §831.1804). 

6.  Comment:  Several  agencies  felt  that 
debts  should  be  collected  from  the  Fund 
whether  or  not  debtors  apply  for 
benefits.  They  felt  the  requirement  that 
an  application  for  benefits  be  filed 
before  offset  is  effected  under 

§  831.1804(e)  of  the  interim  rules  should 
be  eliminated. 

Response:  We  can't  accept  this 
recommendation.  This  requirement  is 
based  on  Comptroller  General  decisions 
that  say  a  retirement  account  isn't 
available  for  offset  until  the  individual 
applies  for  a  refund  of  the  lumpsum 
credit  or  for  an  annuity.  (See  39  Comp. 
Gen.  203.)  Section  831.1806(b)(2) 
provides  that  such  debt  claims  be  held 
for  recovery  later  when  an  application  is 
received,  provided  the  agency  initiated 
the  collection  by  filing  a  claim  with 
OPM  prior  to  expiration  of  the  10-year 
statute  of  limitations  (4  CFR  102.4(c)). 

7.  Comment:  Several  agencies  felt  the 
30-day  time  limit  on  submission  of  the 
Standard  Form  2806,  "Individual 
Retirement  Record,"  combined  with  the 
maximum  of  an  additional  180  days  (120 
days  plus  an  optional  60-day  extension) 
for  filing  a  complete  debt  claim  is 
inadequate  for  some  claims. 

Response:  Except  for  the  10-year 
statute  of  limitations,  the  proposed 
regulations  have  no  time  limit  for  filing 
claims  against  an  individual's  annuity  (4 
CFR  102.3(b)(3)).  Annuity  payments 
continue  without  reduction  until  a 
complete  debt  claim  is  *eceived,  so  the 
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annuitant  isn't  harmed  by  the  lack  of  a 
time  limit.  The  time  limit  for  sending  the 
Standard  Form  2306  to  OPM  has  been 
increased  to  60  days  where  the 
separating  employee  works  for  the 
agency  owed  the  debt. 

8.  Comment:  One  agency  noted  that 
9  831.1805(g)  of  die  interim  rules  could 
be  interpreted  to  mean  that  a  court 
judgment  only  partially  fulfills  OPM 
requirements  for  due  process.  The 
agency  felt  that  a  court  judgment  should 
satisfy  all  of  the  due  process  required  to 
recover  the  debt. 

Response:  The  proposed  regulations 
(S  831.1805(b;(l)]  make  it  clear  that  the 
amount  specified  in  a  court  judgment 
will  be  collected  without  requiring 
further  due  process. 

9.  Comment:  One  agency  felt  that 

9  831.1805(a)  of  the  interim  rules  doesn't 
clearly  identify  the  time  Hmits  that  apply 
when  the  debtor  doesn't  work  for  the 
agency  owed  the  debt. 

Response:  The  proposed  regulations 
(9  831.1805(c)(1))  clarify  the  time  limits 
applicable  in  this  situation. 

10.  Comment-  A  labor  organization 
suggested  that  OPM  describe  (1)  how 
the  agency  should  send  the  notice  to  a 
debtor  and  (2)  the  time  limit  for  the 
debtor's  response. 

Response:  We  didn't  adopt  this 
suggestion.  When  using  administrative 
offset,  agencies  must  comply  with  the 
requirements  of  4  CFR  102.3.  Under 
9102.3(b).  each  agency  must  have  its 
own  regulations  spelling  out  the 
procedures  the  agency  will  follow  in 
dealing  with  the  debtor. 

11.  Comment-  A  labor  organization 
suggested  9  831.1806(a)(2)(ii)  be 
amended  so  that  it  is  clear  debtors  can 
receive  a  refund  of  any  retirement 
contributions  in  excess  of  the  total  debt 
when  the  amoimt  of  the  debt  is  known. 
This  way  the  debtor  won't  have  to  wait 
until  the  agency  sends  its  debt  claim  to 
OPM  (potentially  a  minimum  of  210  days 
from  the  date  of  separation)  before 
receiving  contributions  over  and  above 
the  amount  of  the  debt. 

Response:  Proposed 
9  831.1806(a)(2)(ii)  provides  for  payment 
of  the  balance  of  the  retirement 
contributions  when  the  agency  certifies 
the  amount  of  the  debt.  We  also  propose 
a  new  9  831.1805(b)(5)(i)  to  require 
agencies  to  notify  OPM  of  the  amount  of 
the  debt  as  soon  as  it  is  known. 

IZ  Comment:  One  agency  objected  to 
the  60-day  limitation  on  extsnsions 
under  9  831.1806(b)  to  allow  creditor 
agencies  to  complete  debt  claims 
against  refunds.  The  agency  said  that 
delays  are  frequently  caused  by 
uncooperative  debtors. 

Response:  We  didn't  allow  an 
additional  extension  even  though  we 


understand  the  concerns  about 
completing  procedures  before  the  time 
expires.  Agencies  don't  need  the 
debtor's  cooperation  or  consent  to 
process  debt  claims.  Based  on  the 
provisions  of  4  CFR  102.3,  agencies 
should  give  debtors  written  notice  of  the 
nature  and  amount  of  the  debt  and  the 
agency's  intention  to  collect  by  offset. 
Notice  of  the  debt  should  include  a 
definite  time  period  to  request  an 
opportunity  to  (1)  inspect/copy  agency 
records,  (2)  ask  the  agency  to  review  its 
decision,  and  (3)  establish  a  written 
agreement  to  repay.  Once  the  agency 
has  sent  the  notice  and  the  allotted  time 
period  has  expired,  the  agency  may  file 
its  debt  claim  even  though  the  debtor 
has  never  responded. 

13.  Comment:  Several  agencies 
commented  on  the  reference  to  fraud 
cases  in  9  831.1807(a).  One  suggested 
that  OPM  say  who  determines  whether 
fraud  is  involved.  One  said  that  it 
wasn't  clear  whether  the  regulations 
covered  claims  involving  fraud  because 
4  CFR  101.3  excludes  fraud  claims  from 
the  procedures  in  the  FCCS. 

Response:  To  clarify  the  application  of 
the  proposed  regulations  to  fraud  claims, 
we  amended  9  831.1807(a)  and  added  a 
new  9  831.1808  covering  the  procedure 
for  handling  fraud  claims.  For  purposes 
of  this  regulation,  fraud  claims  are 
claims  so  designated  by  the  Attorney 
General.  Section  101.3  of  Title  4,  Code  of 
Federal  Regulations,  directs  agencies  to 
refer  to  Justice  any  claim  involving  an 
indication  of  fraud,  the  presentation  of  a 
false  claim,  or  misrepresentation  on  the 
part  of  the  debtor  or  any  other  Party 
having  an  interest  in  the  claim.  Justice 
will  decide  whether  to  retain  the  claim 
for  collection  by  litigation  or  refer  it 
back  to  the  agency  to  process  under  the 
FCCS.  Further  guidance  on  processing 
fraud  claims  will  be  published  in  the 
Federal  Personnel  Manual  when  final 
regulations  are  issued. 

14.  Comment:  One  agency  suggested 
that  9  831.1807(b)  be  amended  to  say 
that  OPM  will  rather  than  may  collect  a 
valid  debt. 

Response:  We  have  adopted  the 
suggestion  in  proposed  9  831.1807(a). 

In  addition  to  the  changes  proposed 
as  a  result  of  the  comments  and 
suggestions  on  the  interim  regulations, 
we  are  jjroposing — 

(1)  An  amendment  in  9  831.1806(b)(2) 
to  conform  with  the  FCCS  position  on 
the  collection  of  debts  outstanding  more 
than  10  years.  The  FCCS  allows  an 
agency  to  give  debtors  due  process  and 
submit  claims  against  their  retirement 
benefits  in  anticipation  of  a  future  time 
when  benefits  may  be  payable.  Filing  a 
claim  with  OPM  within  the  10-year 
statute  of  limitations  meets  the 


requirement  to  "initiate"  the  claim.  OPM 
will  flag  debtors'  accounts  in 
anticipation  of  the  day  they  become 
eligible  for  payments  from  the  fund.  We 
will  collect  the  debt  even  if  more  than  10 
years  have  lapsed  since  the  debt  claim 
accrued. 

(2)  An  amendment  to  9  831.1806  (b) 
and  (d)  to  conform  with  5  CFR 
550.1106(d)(2).  Part  550  of  Title  5,  Code 
of  Federal  Regulations,  describes 
requirements  a  creditor  agency  must 
meet  so  that  the  paying  agency  can  (1) 
be  assured  of  adequate  certification  that 
debtors  were  given  the  required  due 
process,  (2)  begin  collections  and  (3) 
notify  debtors  of  the  proposed  action  by 
providing  them  with  a  copy  of  the  debt 
claim  form. 

E.0. 12291,  Federal  Regulation 

OPM  has  determined  that  this  is  not  a 
major  rule  as  defined  under  Section  1(b) 
of  E.0. 12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  these  regulations  concern 
administrative  practices  and  will  affect 
only  the  Federal  Government. 

List  of  Subjects  in  5  CFR  Part  831 

Administrative  practice  and 
procedure,  Claims,  Disability  benefits, 
Firefighters  Government  employees. 
Income  taxes.  Intergovernmental 
relations,  law  enforcement  officers. 
Pensions.  Retirement. 

U.S.  Office  of  Personnel  Management. 

Donald. ).  Oevine, 

Director. 

Accordingly,  OPM  proposes  to  revise 
Subpart  R  of  5  CFR  Part  831  to  read  as 
follows: 

PART  831— RETIREMENT 


Subpart  R— Agency  Requests  to  OPM  for 
Recovery  of  a  Debt  from  ttie  CMI  Service 
Retirement  and  Dtsat>4Uty  Fund 


Subpart  R- 
for  Recove 
Service  Rel 


Sec 

831.1801 
831.1802 
831.1803 
831.1804 
831.1805 


Purpose. 
Scope. 
Definitions. 

Conditions  for  requesting  an  offset. 
Agency  processing  for  non-fraud 
claims. 

831.1806  OPM  processing. 

831.1807  Limitations  on  withholdings. 
831.1608     Special  processing  for  fraud 

claims. 
Authority:  5  U.S.C.  8347. 
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Subpart  R— Agency  Requests  to  0PM 
for  Recovery  of  a  Debt  From  ttte  Civil 
Service  Retirement  and  Disaliitity  Fund 

§631.1801    Purpose. 

This  subpart  prescribes  the 
procedures  to  be  followed  by  a  Federal 
agency  when  it  requests  the  Office  of 
Personnel  Management  (OPM)  to 
recover  a  debt  owed  to  the  United 
States  by  administrative  offset  against 
money  due  and  payable  to  the  debtor 
from  the  Civil  Service  Retirement  and 
Disability  Fund  (the  Fund).  This  subpart 
also  prescribes  the  procedures  that  OPM 
must  follow  to  make  thesfl 
administrative  offsets.       i 

§831.1802    Scope.  ' 

This  subpart  applies  to  agencies, 
employees,  and  Members,  as  defined  by 
§831.1803. 

§831.1803    Definitions.       ' 

For  purposes  of  this  subpart  terms  are 
defined  as  follows — 

"Act"  means  the  Federal  Claims 
Collection  Act  of  1966  as  amended  by 
the  Debt  Collection  Act  of  1982  and 
implemented  by  4  CFR  101.1  et  spq.,  the 
Federal  Claims  Collection  Standards 
fFCCS). 

"Administrative  offset"  means 
withholding  money  payable  from  the 
Fund  to  satisfy  a  debt  to  the  United 
States  under  31  U.S.C.  371B. 

"Agency"  means  any  Executive 
department,  Military  department, 
Government  corporation  or  independent 
establishment  as  defined  in  Chapter  I  of 
title  5,  United  States  Code,  the  U.S. 
Postal  Service,  the  U.S.  Postal  Rate 
Commission,  the  U.S.  House  of 
Representatives,  the  U.S.  Senate,  or 
other  legislative  branch  agency,  and  any 
agency  or  Court  of  the  judicial  branch. 

"Annuitant"  has  the  same  meaning  as 
in  section  8331(9)  of  title  Sl  United  States 
Code. 

"Annuity"  means  the  monthly  benefit 
payable  to  an  annuitant  or  survivor 
annuitant. 

"Compromise"  has  the  tame  meaning 
as  in  4  CFR  Part  103. 

"Consent"  means  the  debtor  has 
agreed  in  writing  to  administrative 
offset  after  receiving  notice  of  all  rights 
under  31  U.S.C.  3716  and  this  subpart 

"Creditor  agency"  means  the  agency 
owed  the  debt. 

"Debt"  means  an  amount  owed  to  the 
United  States  on  account  of  loans 
insured  or  guaranteed  by  the  United 
States,  and  other  amounts  due  the 
United  States  from  fees,  duties,  leases, 
rents,  royalties,  services,  sales  of  real  or 
personal  property,  overpayments,  fines, 
penalties,  damages,  interest,  taxes, 
forfeitures,  and  all  other  similar  sources. 


"Debt  claim"  means  an  agency 
request  for  recovery  of  a  debt  in  a  form 
approved  by  OPM. 

"Debtor"  means  a  person' who  owes  a 
debt  including  an  employee,  former 
employee.  Member,  former  Member,  or 
the  survivor  of  one  of  these  individuals. 

"Employee"  has  the  same  meaning  as 
in  section  8331(1)  of  tide  5,  United  States 
Code,  and  includes  reemployed 
annuitants  and  employees  of  the  U.S. 
Postal  Service. 

"Fraud  claim"  means  any  debt 
designated  by  the  Attorney  General  (or 
designee)  as  involving  an  indication  of 
fraud,  the  presentation  of  a  false  claim, 
or  misrepresentation  on  the  part  of  the 
debtor  or  any  other  party  having  an 
interest  in  the  claim. 

"Fund"  means  the  Civil  Service 
Retirement  and  Disability  Fund 
established  under  5  U.S.C.  8348. 

"Lump-sum  credit"  has  the  same 
meaning  as  in  section  8331(8)  of  title  5. 
United  States  Code. 

"Member"  has  the  same  meaning  as  in 
section  8331(2)  of  title  5.  United  States 
Code. 

"Net  annuity"  means  annuity  after 
excluding  amounts  required  by  law  to 
be  deducted.  For  example,  Federal  and 
State  income  taxes  are  excluded  up  to 
the  maximum  amount  that  the  individual 
is  entitled  to  for  all  dependents.  Other 
examples  of  exclusions  are  group  health 
insurance  premiums  (including  amounts 
deducted  for  Medicare)  and  group  life 
insurance  premiums. 

"Paying  agency"  means  the  agency 
that  employs  the  debtor  and  authorizes 
the  disbursement  of  his  or  her  current 
pay  account. 

"Refund"  means  the  payment  of  a 
lump-sum  credit  to  an  individual  who 
meets  all  requirements  for  payment  and 
files  application  for  it. 

§831.1804    Conditions  for  requesting  sn 
offset 

An  agency  may  request  that  money 
payable  from  the  Fund  be  offset  to 
recover  any  valid  debt  when  all  of  the 
following  conditions  are  met: 

(a)  The  debt  is  $100  or  more  (unless  it 
accrued  because  of  failure  to  pay  health 
benefits  premiums  while  in  nonpay 
status  or  when  salary  was  not  sufficient 
to  cover  premiums); 

(b)  The  debtOT  has  failed  to  pay  all  of 
the  debt  on  demand,  or  the  creditor 
agency  has  collected  as  much  as 
possible  from  payments  due  the  debtor 
from  the  paying  agency;  and 

(c)  The  creditor  agency  sends  a  debt 
claim  to  OPM  (under  §  831.1805(b)  (1) 
through  (4).«8  appropriate)  after  doing 
one  of  the  following: 

(1)  Obtaining  a  court  judgment  for  the 
amount  of  the  debt 


(2)  Following  the  procedures  required 
by  4  CFR  102.4; 

(3)  Following  the  procedures  required 
by  5  U.S.C.  5514  and  9  550.1106  of  this 
title;  or 

(4)  Following  the  procedures  agreed 
upon  by  the  creditor  agency  and  OPM,  if 
it  is  excepted  by  §  831.1805(b)(4)  from 
the  completion  of  procedures  prescribed 
by  S  831.1805(b)(3). 

§  831.1805    Agenqr  processing  for  non- 
fraud  claims. 

(a)  W.'iere  to  submit  the  debt  claim. 
Judgment  or  notice  of  debt  (1)  Creditor 
agencies  that  are  not  also  the  debtor's 
paying  agency,  (i)  If  the  creditor  agency 
knows  that  the  debtor  is  employed  by 
the  Federal  Government  it  should  send 
the  debt  claim  to  the  debtor's  paying 
agency  for  collection. 

(ii)  If  some  of  the  debt  is  unpaid  after 
the  debtor  separates  from  the  paying 
agency,  the  creditor  agency  should  send 
the  debt  claim  to  OPM  as  described  in 
paragraph  (b)  of  this  section. 

(2)  Creditor  agencies  that  are  also  the 
debtor's  paying  agency.  Ordinarily, 
debts  owed  the  paying  agency  should  be 
offset  under  31  U.S.C.  3716  from  any 
final  payments  (salary,  accrued  annual 
leave,  etc.)  due  the  debtor.  If  a  balance 
is  due  after  offsetting  the  final  pasmients 
or  the  debt  is  discovered  after  the 
debtor  has  been  paid,  the  paying  agency 
may  send  the  debt  claim  to  OPM  as 
described  in  paragraph  (b)  of  this 
section. 

(b)  Procedures  for  submitting  a  debt 
claim,  judgment  or  notice  of  debt  to 
OPM.  (1)  Debt  claims  for  which  the 
agency  has  a  court  judgment.  If  the 
creditor  agency  has  a  court  judgment 
against  the  debtor  specifying  the  amount 
of  the  debt  to  be  recovered,  the  agency 
should  send  the  debt  claim  and  two 
certified  copies  of  the  judgment  to  OPM. 

(2)  Debt  claims  previously  processed 
under  5  U.S.C.  5514.  If  the  creditor 
agency  has  adjudicated  a  debt  claim 
under  section  5514.  it  should: 

(i)  Notify  the  debtor  that  the  claim  is 
being  sent  to  OPM  for  collection  from 
the  Fund;  and 

(ii)  Send  the  debt  claim  to  OPM  with 
two  copies  of  the  paying  agency's 
certification  of  the  amount  collected  and 
one  copy  of  the  nobce  to  the  debtor  that 
the  claim  was  sent  to  OPM. 

(3)  Debt  claims  not  processed  under  5 
U.S.C.  5514.  reduced  to  court  judgment, 
or  expected  by  paragraph  (b)(4)  of  this 
section.  If  the  debt  claim  has  not  been 
adjudicated  under  section  5514,  reduced 
to  court  judgment  or  excepted  by 
paragraph  (b)(4)  of  this  section,  the 
creditor  agency  must: 
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(i)  Comply  with  the  procedures 
required  by  4  CFR  102.4; 

(ii]  Complete  a  debt  claim,  as 
described  in  4  CFR  102.4.  that  certifles  in 
writing — 

(A)  That  the  debt  is  owed  to  the 
United  States: 

(B)  The  amount  and  reason  for  the 
debt; 

(C)  The  date  the  Government's  right  to 
collect  the  debt  first  accrued: 

(D)  The  action(s)  taken  under  4  CFR 
102.3.  including  any  required  hearing  or 
review,  and  the  date(s)  the  action(s]  was 
taken  (unless  the  debtor  consents  to  or 
acknowledges  the  offset  in  writing,  or 
acknowledges  receipt  of  the  required 
procedures  in  writing,  and  the 
appropriate  documentation  is  attached 
to  the  debt  claim); 

(E)  That  the  agency  has  complied  with 
the  applicable  statutes,  regulations,  and 
OPM  procedures;  and 

(F)  The  number  and  amount  of  each 
installment  whether  additional  interest 
may  accrue,  and  the  commencing  date 
of  the  first  installment  if  the  collection 
must  be  made  in  installment :  and 

(iii)  Certify  that  if  a  competent 
administrative  or  judicial  authority 
issues  an  order  directing  OPM  to  pay  a 
debtor  an  amount  previously  paid  to  the 
agency  (regardless  of  the  reasons  behind 
the  order),  the  agency  will  reimburse 
OPM  or  pay  the  debtor  directly  within 
15  days  of  the  date  of  the  order.  (OPM 
may.  at  its  discretion,  decline  to  collect 
other  debt  claims  sent  by  an  agency  that 
does  not  abide  by  this  certification.) 

(4)  Debt  claims  excepted  from  the 
procedure  described  in  paragraph  (b)(3) 
of  this  section.  Creditor  agencies  follow 
specific  procedures  approved  by  OPM. 
rather  than  those  described  in  paragraph 
(b)(3)  of  this  section,  for  the  collection 
of: 

(i)  Debts  due  because  of  the 
employee's  failure  to  pay  health  benefits 
premiums  while  in  nonpay  status  or 
when  salary  was  not  sufficient  to  cover 
the  cost  of  premiums: 

(ii)  Unpaid  Federal  taxes  by  Internal 
Revenue  Service  levy; 

(iii)  No  more  than  6  months  of 
retroactive  premiums  due  because  of  the 
annuitant's  election  of  Part  B.  Medicare 
coverage:  or 

(iv)  Overpayments  of  military  retired 
pay  that  annuitants  elect  in  writing  to 
have  withheld  from  their  annuity. 

(5)  Notice  of  debt  When  a  creditor 
agency  cannot  immediately  send  a  debt 
claim,  it  should  notify  OPM  of  the 
existence  of  the  debt  so  that  OPM  will 
not  pay  the  lump-sum  before  the  debt 
claim  reaches  OPM. 

(i)  The  notice  to  OPM  must  include  a 
statement  that  the  debt  is  owed  to  the 
United  States,  when  the  debt  first 


accrued,  and  the  basis  and  amount  of 
the  debt  if  known.  If  the  amount  of  the 
debt  is  not  known,  the  agency  must 
establish  the  amount  and  notify  OPM  in 
writing  as  soon  as  possible  after 
submitting  the  notice. 

(ii)  The  creditor  agency  may  either 
notify  OPM  by  making  a  notation  in 
column  8  [Remarks]  under  "Fiscal 
Record"  on  the  Standard  Form  2806.  if 
the  SF  2806  is  in  its  possession,  or  if  not 
by  submitting  a  separate  document 
identifying  the  debtor  by  name,  giving 
his  or  her  date  of  birth,  social  security 
number,  and  date  of  separation  if 
known. 

(c)  Time  limits  for  sending  records 
and  debt  claims  to  OPM.  (1)  Creditor 
agencies  that  are  not  also  the  debtor's 
paying  agency.  Other  than  filing  the 
debt  claim  prior  to  expiration  of  the 
applicable  statute  of  limitations  (4  CFR 
lQ2.4(c)).  there  is  no  time  limit  for 
sending  a  claim  to  OPM.  But  if  a  refund 
is  payable.  OPM  must  receive  the  debt 
claim  or  notice  of  the  debt  claim  before 
the  refund  is  paid. 

(2)  Creditor  agencies  that  are  also  the 
debtor's  paying  agency.  Within  60  days 
after  the  debtor  has  separated  or  is  no 
longer  covered  by  the  Civil  Service 
Retirement  System,  the  creditor  agency 
must  send  to  OPM  (i)  the  debtor's 
Standard  Form  2806.  "Individual 
Retirement  Record."  and  (ii)  the  debt 
claim  or  the  notice  of  debt  described  in 
paragraph  (b)(5)  of  this  section. 

it31.1«06    OPM  procMSing. 

(a)  Refunds — incomplete  debt  claims. 
(1)  If  a  creditor  agency  sends  OPM 
notice  of  a  debt  or  an  incomplete  debt 
claim.  OPM  will  withhold  the  amount  of 
the  debt,  but  will  not  make  any  payment 
to  the  creditor  agency  for  120  days  to 
allow  the  creditor  agency  to  send  in  a 
complete  debt  claim.  OPM  will  notify 
the  creditor  agency  that  (i)  the 
procedures  in  this  subpart  and  4  CFR 
102.4  must  be  followed,  and  (ii)  a  debt 
claim  must  be  completed  and  returned 
to  OPM  within  120  days  of  the  date  of 
OPM's  notice  to  the  creditor  agency. 
Upon  request  OPM  will  grant  the 
creditor  agency  one  extension  of  up  to 
60  days  if  the  request  for  extension  is 
received  before  the  lump-sum  payment 
has  been  made.  The  extension  will 
commence  on  the  day  after  the  120-day 
period  expires  so  that  the  total  time  the 
refund  is  held  will  not  exceed  180  days. 

(2)  During  the  period  allotted  the 
creditor  agency  for  sending  OPM  a 
complete  debt  claim.  OPM  will  handle 
the  debtor's  application  for  refund  under 
section  8342(a)  of  title  5.  United  States 
Code,  in  one  of  two  ways. 

(i)  If  the  amount  of  the  debt  is  known, 
OPM  will  notify  the  debtor  of  the  debt 


claim  against  his  or  her  lump-sum  credit, 
withhold  the  amount  of  the  debt,  and 
pay  the  balance  to  the  debtor. 

(ii)  If  the  amount  of  the  debt  is  not 
known.  OPM  will  not  pay  any  amount  to 
the  debtor  until  the  creditor  agency 
certifies  the  amount  of  the  debt  submits 
a  con'.plcte  debt  claim,  or  the  time  limit 
for  submission  of  the  debt  claim  expires, 
whichever  comes  first 

(b)  Refunds — complete  debt  claims. 
(1)  When  an  application  has  been 
received  from  the  debtor.  When  the 
creditor  agency  submits  a  complete  debt 
claim  in  accordance  with  {  831.1805(b) 
(1).  (2).  (3).  or  (4),  the  debt  will  be 
collected  from  the  refund  and  any 
balance  will  be  paid  to  the  debtor.  OPM 
will  send  the  debtor  a  copy  of  the  debt 
claim,  judgment  consent,  or  other 
document,  and  will  notify  the  debtor 
that  the  creditor  agency  was  paid. 

(2)  When  an  application  has  not  been 
received  from  the  debtor.  If  a  debtor  has 
not  filed  application  for  a  refund  or 
annuity,  OPM  will  retain  the  debt  claim 
for  future  recovery.  OPM  will  make  the 
collection  whenever  an  application  is 
received,  provided  the  creditor  agency 
initiated  the  administrative  offset  before 
the  statute  of  limitations  expires.  (See  4 
CFR  102.3(b)(3)  and  102.4(c).)  OPM  will 
notify  the  creditor  agency  if  it  does  not 
have  an  application  from  the  debtor  so 
that  the  agency  may  take  action  to 
recover  the  debt.  If  recovery  is 
completed,  the  creditor  agency  must 
notify  OPM  to  void  the  debt  claim  being 
held  for  future  recovery. 

(c)  Annuities — incomplete  debt 
claims.  If  a  creditor  agency  sends  OPM 
notice  of  a  debt  or  an  incomplete  debt 
claim  against  a  debtor  who  is  receiving 
an  annuity,  OPM  will  not  act  to  offset 
the  annuity.  OPM  will  notify  the  creditor 
agency  to  follow  the  procedures  in  4 
CFR  102.4  and  complete  a  debt  claim  to 
send  to  OPM.  The  time  limit  specified  in 
paragraph  (a)  of  this  section  does  not 
apply  to  debt  claims  against  an  annuity. 

(d)  Annuities — complete  debt  claims. 
When  the  creditor  agency  sends  OPM  a 
complete  debt  claim.  OPM  will  mail  the 
debtor  a  copy  of  the  claim  along  with 
notice  of  intended  payment  to  the 
creditor  agency.  Deductions  from  the 
annuity  will  begin  with  the  next 
available  annuity  payment 

(e)  Limitations  on  OPM  review.  In  no 
case  will  OPM  review — 

(1)  The  merits  of  a  creditor  agency's 
decision  will  regard  to  reconsideration, 
compromise,  or  waiver,  or 

(2)  The  creditor  agency's  decision  that 
a  hearing  was  not  required  in  any 
particular  proceeding. 
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§•31.1807    Umitations  on  wtthhoMing*. 

Where  possible,  OPM  will  collect  a 
valid  debt  claim  in  full  from  the  debtor's 
refund  or  annuity.  However,  if  an 
annuity  is  involved  and  the  debt  claim 
must  be  collected  in  instaUments.  the 
creditor  agency  is  limited  to  the 
deductions  specified  below  unless  the 
debtor  consents  to  a  larger  deduction. 

(a)  Collections  based  upon  a  court 
judgment  against  the  debtor  are  limited 
to  a  maximum  of  25  percent  of  net 
annuity:  and 

(b)  All  other  collections  are  limited  to 
a  maximum  of  15  percent  of  net  annuity. 

S  831.1808    Special  processing  for  fraud 
dainw. 

(a)  Agency  processing.  {!)  Submitting 
fraud  claims  to  Justice.  An  agency 
should  send  any  claim  indicating  fraud, 
presentation  of  a  false  claim,  or 
misrepresentation  by  the  debtor  or  any 
other  party  interested  in  the  claim,  or 
any  claim  based  in  whole  or  part  on 
conduct  violating  the  antitrust  laws,  to 
the  Department  of  Justice  (Justice)  for 
possible  treatment  as  a  fraud  claim.  (4 
CFR  101.3) 

(2)  Time  limit  for  submitting  debtor's 
records  to  OPM.  If  the  debtor  is 
separated  or  separates  while  Justice  is 
reviewing  the  claim,  the  paying  agency 
must  send  the  SF  2806  to  OPM,  as 
required  by  §  831.1805(c)(2).  The  agency 
where  the  claim  arose  must  send  OPM 
notice  that  a  claim  is  pending  with 
Justice.  (See  !  831.1805(b)(5)  for 
instructions  on  giving  OPM  notice.) 

(b)  Department  of  Justice  processing. 
(1)  The  Attorney  General  or  a  designee 
will  decide  whether  a  debt  claim  sent  in 
by  an  agency  will  be  reserved  for 
collection  by  Justice  as  a  fraud  claim. 
Upon  receiving  a  possible  fraud  claim  to 
be  collected  by  offset  from  the  Fund,  the 
Attorney  General  or  a  designee  must 
notify  OPM.  The  notice  to  OPM  must 
contain  the  following: 

(i)  The  name,  date  of  birth  and  social 
security  number  of  the  debtor, 

(ii)  The  amount  of  the  possible  fraud 
claim,  if  known: 

(iii)  The  basis  of  the  possible  fraud 
tiaim:  and 

(iv)  A  statement  that  the  claim  is 
being  considered  as  a  possible  fraud 
claim,  the  collection  of  which  is 
reserved  to  Justice. 

(2)  While  180  days  of  the  date  of 
either  notice  from  the  agency  that  a 
claim  is  pending  with  Justice  (paragraph 
(a)(2)  of  this  section)  or  notice  from 
justice  that  it  has  received  a  possible 
fraud  claim  (paragraph  (b)(1)  of  this 
section)  whichever  is  earlier,  the 
Attorney  General  or  designee  must  (i) 
file  a  complaint  seeking  a  judgment  on 
the  claim  and  send  a  copy  of  the 


complaint  to  OPM:  or  (ii)  as  provided  in 
4  CFR  101.3,  refer  the  claim  to  the 
agency  where  the  claim  arose  and 
submit  a  copy  of  the  referral  to  OPM. 
The  agency  where  the  claim  arose  must 
then  begin  the  administrative  collection 
of  the  claim  under  4  CFR  102.4  and  send 
the  claim  to  OPM  as  required  in 
§  831.1805. 

(c)  OPM  processing  against  refunds. 
(1)  Upon  receipt  of  a  notice  under 
paragraph- (a)(2)  or  (b)(1)  of  this  section, 
whichever  is  earlier,  OPM  will  (i) 
withhold  the  amount  of  the  debt  claim,  if 
known:  (ii)  notify  the  debtor  that  the 
amount  of  the  debt  will  be  withheld 
from  the  refund  for  at  least  180  days 
from  the  date  of  the  notice  that  initiated 
OPM  processing:  and  (iii)  pay  the 
balance  to  the  debtor.  If  the  amount  of 
the  debt  claim  is  not  known,  OPM  will 
notify  the  debtor  that  a  debt  claim  may 
be  offset  against  his  or  her  refund  and 
that  OPM  will  not  pay  any  amount  until 
either  the  amount  of  the  debt  claim  is 
established,  or  the  time  limit  for  filing  a 
complaint  in  court  or  submitting  the  debt 
claim  expires,  whichever  comes  first. 

(2)  If  the  Attorney  General  files  a 
complaint  and  notifies  OPM  within  the 
applicable  180-day  period,  OPM  will 
continue  to  withhold  payment  of  the 
lump-sum  credit  until  there  is  a  final 
judgment. 

(3)  If  the  Attorney  General  refers  the 
claim  to  the  agency  where  the  claim 
arose  (creditor  agency)  and  notifies 
OPM  within  the  applicable  180-day 
period.  OPM  will  notify  the  creditor 
agency  to  comply  with  the  requirements 
of  4  CFR  102.4  and  complete  the  debt 
claim  form.  Tne  form  must  be  sent  to 
OPM  within  120  days  of  the  date  of 
OPM's  notice  to  the  creditor  agency.  At 
the  request  of  the  creditor  agency,  one 
extension  of  time  of  not  more  than  60 
days  will  be  granted,  as  provided  by 

9  831.1806(a). 

(4)  If  OPM  is  not  notified  that  a 
complaint  has  been  filed  or  that  the 
claim  has  been  referred  to  the  creditor 
agency  within  the  applicable  180-day 
period,  OPM  will  pay  the  balance  of  the  ' 
refund  to  the  debtor. 

(d)  OPM  processing  against  annuities. 
If  the  debtor  has  filed  an  annuity  claim, 
OPM  will  not  take  action  against  the 
annuity.  OPM  will  continue  to  pay  the 
annuity  unless  and  until  there  is  a  final 
judgment  for  the  United  States  or 
submission  of  a  complete  debt  claim. 

(e)  OPM  collection  and  payment  of 
the  debt.  (1)  If  the  United  States  obtains 
a  judgment  against  the  debtor  for  the 
amount  of  the  debt  or  the  creditor 
agency  submits  a  complete  debt  claim, 
OPM  will  collect  and  pay  the  debt  as 
provided  in  5§  831.1806  and  831.1807. 


(2)  If  the  suit  or  the  administrative 
proceeding  results  in  a  judgment  for  the 
debtor  without  establishing  a  debt  to  the 
United  States,  OPM  will  pay  the  balance 
of  the  refund  to  the  debtor  upon  receipt 
of  a  certified  copy  of  the  judgment  or 
administrative  decision. 

[FR  Doc.  85-174  Filed  1-3-85;  8:45  amj 
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FEDERAL  ELECTION  COMMISSION 

11  CFR  Ch.  I 

[Notica  1984-21] 

Rulemaking  Petition:  Notice  of 
Availability 

agency:  Federal  Election  Commission. 
action:  Rulemaking  petition:  Notice  of 
availability.' 

SUMMARY:  On  November  6, 1984. 
Common  Cause  filed  a  Petition  for 
Rulemaking  with  the  Commission.  The 
petition  is  available  for  public 
inspection  in  the  Commission's  Public 
Records  Office.  Statements  in  support  of 
or  in  opposition  to  the  petition  must  be 
filed  on  or  before  February  4. 1985. 
DATE:  Comments  must  be  received  on  or 
before  February  4, 1985. 
ADDRESS:  Comments  should  be 
addressed  to:  Ms.  Susan  Propper. 
Assistant  General  Counsel.  1325  K 
Street.  N.W..  Washington.  D.C.  20463. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  Propper,  Assistant  General 
Counsel,  1325  K  Street,  N.W.. 
Washington.  D.C.  20463.  (202)  523-4143 
or  (800)  424-9530. 
SUPPLEMENTARY  INFORMATION: 

Rulemaking  Petition:  Notice  of 
Availability 

On  November  6, 1984.  Common  Cause 
filed  a  petition  for  Rulemaking  with  the 
Federal  Election  Conunission.  Petitioner 
requests  that  the  Commission  initiate  a 
rulemaking  to  address  the  issues  raised 
by  the  use  of  "soft  money"  in  elections. 
Common  Cause  uses  the  term  "soft 
money"  to  refer  to  "funds  that  are  raised 
by  presidential  campaigns  and  national 
and  congressional  political  party 
organizations  purportedly  for  use  by 
state  and  local  party  organizations  in 
nonfederal  elections,  from  sources  who 
would  be  barred  from  making  such 
contributions  in  connection  with  a 
federal  election,  e.g.  from  corporations 
and  labor  unions  and  from  individuals 
who  have  reached  their  federal 
contribution  limits."  (Common  Cause 
Petition  at  p.  1.)  In  its  petition,  Common 
Cause  asserts  that  "  'soft  money'  in  fact 
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is  not  being  raised  or  spent  solely  for 
nonfederal  election  purposes."  [Id.) 
Rather.  Common  Cause  alleges  that 
"ls]uch  funds  are  being  channeled  to 
state  parties  with  the  clear  goal  of 
influencing  the  outcome  of  federal 
elections."  {Id.)  Petitioner  states  that 
this  practice  undermines  "the  disclosure 
provisions  of  federal  campaign  flnance 
laws.  Very  substantial  sums  of  money 
are  being  channeled  to  and  through 
state  parties  in  order  to  influence 
federal  elections  without  these  sums 
being  disclosed  as  contributions  or 
expenditures  under  the  federal  law."  [Id. 
at  p.  2.)  Therefore,  the  Common  Cause 
Petition  requests  that  the  Commission 
"initiate  a  rulemaking  proceeding  to 
establish  what  broader  administrative 
tools,  such  as  additional  disclosure 
requirements,  are  needed  to  facilitate 
the  Commission's  effective  enforcement 
of  the  current  laws [Id.  at  p.  3). 

Copies  of  the  Petiton  for  Rulemaking 
are  available  for  public  inspection  at  the 
Commission's  Public  Records  Office, 
1325  K  Street,  N.W..  Washington.  D.C 
20463,  between  the  hours  of  9:00  a.m. 
and  5:00  p.m. 

Statements  in  support  of  or  in 
opposition  to  the  Petition  for 
Rulemaking  must  be  filed  with  the 
Commission  by  February  4, 1985. 

Dated:  December  20.  1984. 
Lm  Ann  Elliott, 
Federal  Election  Commission. 
[FR  Doc  85-117  Filed  1-3-85:  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 
(Docket  No.  S4-NM-S1-A01 

Airworttiiness  Directives:  Gates 
Learjet  Models,  23,  24,  25,  28,  29.  35, 
36, 35A,  36A  Series  Airplanes 

AOENCv:  Federal  Aviation 
Administration  (FAA)  DOT. 

ACnoie  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMaURY:  This  Notice  proposes  to 
amend  an  existing  airworthiness 
directive  (AD)  applicable  to  certain 
Gates  Learjet  Models  23,  24,  and  25 
series  airplanes.  This  amendment  would 
require  that  each  airplane's  stall 
prevention  system  be  adjusted  to 
preclude  the  potential  for  a  hazardous 
aerodynamic  stall.  This  AD  also 
provides  for  the  installation  of  a 


handling  qualities  improvement  kit  as  an 
alternate  means  of  compliance. 
DATE  Comments  must  be  received  no 
later  than  February  15, 1985. 
AOORESSCS:  The  applicable  service 
information  may  be  obtained  from  Gates 
Learjet  Corporation,  P.O.  Box  7707, 
Wichita,  Kansas  67277.  This  information 
may  also  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ben  Sorensen.  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
ACE-160W,  FAA,  Central  Region,  Room 
100. 1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone  (316)  946-4432. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  under  the  caption 
"AVAILABILITY  OF  NPRM."  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docke  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

AvaUabilityofNPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel,  Attention: 
Airworthness  Rules  Docket  No.  84^NM- 
81-AD,  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168. 

Discussion:  Airworthiness  Directive 
(AD)  80-19-11  was  made  effective  by 
airmail  letter  dated  September  4, 1980, 
to  all  known  owners  and  operators  of 
the  affected  Learjet  airplanes.  It  was 
published  in  the  Federal  Register  on 
October  9, 1980  (45  FR  65999).  The  AD 
requires  several  changes  to  the  Airplane 
Flight  Manuals,  and  several  inspections 
of  the  airplanes.  The  AD  was  issued  to 
ensure  that  the  crew  was  proposed 
additional  instructions  for  the  safe 


operation  of  the  airplane  and  to  ensure 
that  the  airplane's  automatic  flight 
control  and  stall  warning  systems  were 
properly  adjusted. 

The  AD,  however,  did  not  require 
adjustment  of  the  stall  prevention 
(pusher)  system  with  regard  to  actuation 
angle  of  attack  because,  at  the  time  the 
AD  was  issued,  noi  procedure  had  been 
developed  to  assure  proper  stall  speed 
(pusher  speed).  Consequently,  in  lieu  of 
mechanically  resetting  each  pusher,  only 
the  operational  speeds  of  the 
appropriate  planes  were  adjusted.  The 
intent  at  that  time  was  to  reset  each 
pusher  when  the  processes  and 
mechanics  of  the  reset  had  been  defined 
and  verified. 

That  process  has  now  been  defined 
and  approved  by  the  FAA  as  Gates 
Learjet  Airplane  Modification  Kit  (AMK) 
84-5.  With  installation  of  AMK  84-5.  the 
pusher  actuation  speed  (stall  speed)  will 
be  consistent  with  the  increase 
performance  speeds  and  assure  that 
hazardous  aerodynamic  stall  will  not  be 
encountered. 

Gates  Learjet  has  also  developed 
AMK  83-4  which  is  a  handling  qualities 
improvement  kit.  It  may  be  installed  in 
lieu  of  AMK  84-5  and  improves  the 
airplane  handling  qualities  and 
aerodynamic  stall  characteristics  to  the 
point  that  pusher  speeds  are  reduced  to 
the  original  speeds  and  the  original  pre- 
AD  80-19-11  airplane  performance 
figures  are  acceptable. 

This  amendment  is  being  proposed  to 
complete  the  intent  of  AD  80-19-11  and 
to  ensure  that  hazardous  aerodynamic 
stalls  will  not  occur.  The  aerodynamic 
stall  will  be  prevented  by  either 
increasing  the  pusher  actuation  speed  or 
by  modifying  the  aerodynamics  of  the 
airplane. 

Approximately  100  airplanes  would 
be  affected  by  this  AD.  It  would  take 
aproximately  30  manhours  per  airplane 
to  accomplish  the  required  actions  of 
installing  AMK  84-5.  The  average  labor 
cost  would  be  $38  per  manhour.  The 
modificatiion  parts  are  estimated  to  cost 
$1,147  per  airplane.  The  loss  associated 
with  two  days  of  down  time  is  estimated 
to  be  $1,000  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
is  estimated  to  be  $328,700. 

For  these  reasons,  the  proposed  rule  is 
not  considered  to  be  a  major  rule  under 
the  criteria  of  Executive  Order  12291. 
Few,  if  any,  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  would  be  affected. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
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The  Proposed  Amendment  i  i 

Accordingly,  the  FAA  proposes  to 
amend  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  by 
amending  Amendment  39-3932  (45  FR 
65999:  October  6. 1980).  AD  80-1^11.  by 
adding  a  new  paragraph  H).  which  reads 
as  follows: 

(H)  On  or  before  February  28, 1986. 
Bccomplish  the  requirements  of  paragraphs  1. 
or  2.,  below,  on  Learjet  Models  23,  24,  24A, 
24B.  24B-A,  24D-A,  25.  25A.  25B,  25C.  with 
unmodified  wings,  at  an  FAA  certificated 
maintenance  repair  station,  and  insert  in  the 
appropriate  sections  of  the  Airplane  Flight 
Manual  (AFM)  the  permanent  AFM  revision 
pertaining  to  procedures  and  performance 
associated  with  Airplane  Modification  Kit 
(AMK)  83-4  or  84-5.  The  limitations  and 
performance  information  required  by 
paragraphs  (A)3.,  (A)7..  (A)8..  (A)9..  (A)10.. 
(Ajn.,  and  (A)12.  of  this  AD  are  superseded 
by  the  AFM  revision  included  with  these  kits. 

1.  Incorporate  AMK  83-4  to  improve 
airplane  handling  qualities  and  aerodynamic 
stall  characteristcs.  or 

2.  Incorporate  AMK  84-5  to  make  the  stall 
prevention  system  (pusher)  operation 
consistent  with  the  airplane  performance  and 
limitations. 

All  persons  affected  by  this  proposal  who 
have  not  already  received  these  documents 
from  the  manufacturer  may  obtain  copies 
upon  request  to  the  Gates  Learjet 
Corporation,  P.O.  Box  7707.  Wichita.  Kansas 
67277.  These  documents  also  may  be 
examined  at  the  FAA.  Northwest  Mountain 
Region.  17900  Pacific  Highway  South,  Seattle, 
Washington. 

(Sec.  313(a).  314(a).  601  through  610.  and  1102 
of  the  Federal  Aviation  Act  of  1958  (49  U.S.C. 
1354(a).  1421  through  1430.  and  1502):  49 
U.S.C.  106(g)  (Revised,  Pub.  L.  97-449,  January 
12. 1983):  and  14  CFR  11.85) 

Note. — For  the  reasons  discussed  earlier  in 
the  preamble,  the  FAA  has  determined  that 
this  doucment  (1)  involves  a  proposed 
regulation  which  is  not  major  under 
Executive  Order  12291  and  (2)  is  not  a 
significant  rule  pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034:  February  26. 1979): 
and  it  is  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this  proposed 
rule,  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  because  few,  if  any. 
Gates  Learjet  Model  23,  24,  or  25  series 
airplanes  are  operated  by  small  entities.  A 
copy  of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  may  be  obtained 
by  contacting  the  person  indentified  under 

the  caption  "FON  FURTHER  INFORMATION 
CONTACT." 

Issued  in  Seattle.  Washington,  on       | 
December  13. 1984. 
Raymond  A.  Salazar, 

Acting  Director,  Northwest  Mcmntain  Region. 
|FR  Doc.  85-242  Filed  1-3-85;  8:45  amj 
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14  CFR  Part  39 

[Docket  No.  84-CE-36-AD1 

Airworthiness  Directives;  Piper  Models 
PA-31/PA-31-300,  PA-31-325,  PA-31- 
350,  PA-31-350  T-1020,  PA-31P,  PA- 
31T,  PA-31T1,  PA-31T2,  PA-31T3  T- 
1040  and  PA-42  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
a  new  Airworthiness  Directive  (AD), 
applicable  to  certain  models  of  Piper 
PA-31  series  and  PA-42  series 
airplanes.  It  would  require  visual 
inspection  of  the  main  and  nose  landing 
gear  struts  and  the  replacement  of  upper 
bearing  retaining  pins.  Field  reports 
have  been  received  of  distorted, 
distressed  or  sheared  landing  gear  upper 
bearing  retaining  pins  which  resulted  in 
separation  of  the  strut  piston  tube  and 
wheel.  Additionally,  certain  airplanes 
may  have  main  and  nose  landing  gear 
upper  bearings  with  rough  surfaces  or 
ridges  which  could  score  strut  housing 
walls,  generate  aluminum  dust  and 
cause  premature  wear  of  strut 
components.  The  inspections  and  pin 
replacement  will  prevent  strut  damage 
or  separation. 

DATES:  Comments  must  be  received  on 
or  before  February  16, 1985. 
addresses:  Piper  Service  Bulletin  (SB) 
No.  779A,  dated  July  16, 1984,  applicable 
to  this  AD,  may  be  obtained  from  Piper 
Aircraft  Corporation,  3000  Medulla 
Road.  Lakeland,  Florida  33803  or  the 
Rules  Docket  at  the  address  below. 

Send  comments  on  the  proposal  in 
duplicate  to  Federal  Aviation 
Administration  Central  Region,  Office  of 
the  Regional  Counsel,  Attention:  Rules 
Docket  No.  84-CE-36-AD,  Room  1558, 
601  East  12th  Street,  Kansas  City, 
Missouri  64106.  Comments  may  be 
inspected  at  this  location  between  8  am 
and  4  pm,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  L.  Perry.  ACE-120A,  Aerospace 
Engineer,  Airframe  Branch,  Atlanta 
Aircraft  Certification  Office,  FAA,  1075 
Inner  Loop  Road,  College  Park,  Georgia 
30337;  Telephone  (404)  763-7407. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 


or  before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA-public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Central 
Region.  Office  of  the  Regional  Counsel, 
Attention;  Airworthiness  Rules  Docket 
No.  84-CE-36-AD,  Room  1558,  601  East 
12th  Street,  Kansas  City,  Missouri  64106. 

Comments  Invited 

Discussion;  There  have  been  two 
instances  of  main  landing  gear 
separation  on  Piper  Model  PA-31-350 
airplanes.  Investigations  indicated  that 
the  landing  gear  strut  upper  bearings, 
which  also  are  strut  extension  stops, 
had  separated  when  the  upper  bearing 
retaining  pins  failed.  The  failure  of  these 
pins  allow  the  bearing  to  separate  from 
the  piston  tube  and  permits  unrestricted 
extension  of  the  piston  from  the  strut 
housing.  Loss  of  the  piston  tube  and 
wheel  results.  In  addition,  it  has  been 
determined  by  the  manufacturer  that 
other  models  of  the  PA-31  and  certain 
PA-42  Series  airplanes  may  have  main 
and  nose  landing  gear  upper  bearings 
with  rough  surfaces  or  ridges  which  may 
score  strut  housing  walls,  generate 
aluminum  dust  and  cause  premature 
wear  of  strut  components.  This  damage 
can  cause  fluid  leakage,  loss  of  strut 
pressure  and  shock  absorbing 
capability.  As  a  result.  Piper  Aircraft 
Corporation  issued  Service  Bulletin  No. 
779A,  dated  July  16, 1984,  which 
recommends  replacement  of  the  upper 
bearing  retaining  pins  with  improved 
harder  pins  and  provides  instructions 
for  the  inspection  of  the  landing  gear 
struts  on  all  affected  airplanes.  In 
addition,  it  recommends  inspection  of 
the  upper  bearings  on  certain  airplanes, 
and  replacement  of  the  upper  bearings 
as  required.  Since  the  condition 
described  is  likely  to  exist  or  develop  in 
other  Piper  Models  PA-31 /PA-31-300, 
PA-31-325,  PA-31-350.  PA-31-350  T- 
1020.  PA-31P,  PA-31T,  PA-31T1,  PA- 
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31T2,  PA-31T3  T-1040.  and  PA-«2 
airplanes  of  the  same  type  disign.  an  AD 
is  being  proposed.  The  proposal  would 
require  replacement  of  the  main  and 
nose  landing  gear  strut  upper  bearing 
retaining  pins,  visual  inspection  of  the 
main  and  nose  landing  gear  strut 
assemblies  and  if  necessary, 
replacement  of  the  upper  bearings  or 
housing  assembly. 

The  FAA  has  determined  there  are 
apporximately  4900  airplanes  affected 
by  the  proposed  AD.  The  cost  of 
inspection  and  modification  of  these 
airplanes  in  accordance  with  the 
proposed  AD  is  approximately  $240  per 
airplane.  The  total  cost  is  estimated  to 
be  $1,176,000  to  the  private  sector.  The 
cost  of  the  upper  bearing  retaining  pin 
replacement  and  inspections  required  by 
the  proposal  is  so  small  that  the  cost  of 
comphance  to  any  small  entity/ 
operating  these  airplanes  will  not  have  a 
significant  financial  impact  on  that 
small  entity.  Therefore,  1  certify  that  this 
action  (1)  is  not  a  major  rule  under  the 
provisions  of  Executive  Order  12291,  (2) 
is  not  a  significant  rule  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28. 1979)  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  has  been  prepared  for  this 
action  and  has  been  placed  in  the  public 
docket  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  the  caption 
"Aootmscs". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  by  adding  the 
following  new  AD: 

Piper  Applies  to  Models  PA-31/PA-31-300 
and  PA-31-325  (S/Ns  31-2  through  31- 
8312014):  PA-31-3oO  (S/N»  31-5001 
through  31-8352042):  P.A-31-350  T-1020 
(S/\s  31-8153001  through  31-8353007): 
PA-31P  (S/Ns  31P-1  through  31 P- 
7730012):  PA-31T  (S/Ns  31T-7400002 
through  31T-812O104):  P.A-31T1  (S/Ns 
31T-7804001  through  31T-83O40O3  and 
31T-1104004  through  31T-1104006):  PA- 
31T2  (S/Ns  3lT-81fle001  through  31T- 
8166071.  31T-B166073.  and  31T-8166076): 
PA-31T3  T-1040  (S/Ns  31T-82750O1 
through  31T-8375003):  and  PA-42  (S/Ns 
42-7800001  through  42-8001106)  airplanes 
certificated  in  any  category. 
Compliance:  Required  within  the  next  one 

hundred  (100)  hours  time-in-service  after  the 


effective  date  of  this  AD.  unless  already 
accomplished. 

To  preclude  loss  of  the  landing  gear, 
accomplish  the  following: 

(a)  On  all  applicable  airplanes,  remove 
each  piston  tut)e  assembly  from  its  strut 
housing  in  accordance  with  instructions  in 
the  appropriate  Maintenance  Manual. 

(1)  Inspect  the  interior  walls  of  each  stmt 
housing  for  abnormal  wear  or  damage 
(gouges,  scoring,  ridges,  non-concentric 
wear).  Replace  bousing  assembly  if  such 
wear  or  damage  is  indicated. 

(2)  Remove  and  replace  the  retaining  pins 
connecting  the  upper  bearing  to  the  piston 
tube  in  accordance  with  either  paragraph 
(a)(4)(i)  or  (a)(4)(ii)  of  this  AD.  The  bearing 
and  piston  tube  are  drilled  to  allow  slip  fit. 
and  the  pins  should  come  out  easily.  Seizing 
or  deformation  of  pins  is  an  indication  of  the 
damage  described  in  paragraph  (a)(4)(i). 
l>elow. 

(3)  On  Models  PA-31/PA-31-300  and  PA- 
31-325.  (S/Ns  31-2  through  31-8312014);  PA- 
31-350,  (S/Ns  31-5001  through  31-8352042); 
PA-42,  (S/Ns  42-7800001  through  42-8001106); 
PA-31P,  (S/Ns  31P-1  through  31P-7730012); 
PA-31T,  (S/Ns  31T-7400002  through  31T- 
8020088);  PA-31T1,  (S/Ns  3lT-7e04001 
through  31T-8004055);  PA-31T2,  (S/Ns  31T- 
8166001  through  31T-8166013)  airplanes  only: 

Remove  the  upper  bearing  and  inspect  the 
area  shown  in  Sketch  A  of  Piper  Service 
Bulletin  No.  779A  dated  |uly  16,  1984.  If  ridges 
are  fotind  in  the  designated  inspection  area, 
replace  the  bearing.  Inspect  replacement 
liearings  in  accordance  with  Sketch  A  prior 
to  installation. 

(4)  Visually  inspect  the  pin  holes  in  the 
piston  tube. 

(i)  If  holes  are  found  to  be  elongated, 
deformed,  chamferred,  or  out  of  tolerance 
(holes  should  be  concentric  with  nominal 
dimension  of  250-251),  or  if  standard  Piper 
Part  Number  01821-06  or  01821-07  pins 
cannot  be  pressed  easily  into  holes,  install 
oversize  pins  in  accordance  with  either  Piper 
Kit  764  417  or  Piper  Kit  764  4ia 

(ii)  If  holes  are  acceptable,  replace  pins 
with  new  harder  retaining  pins.  Piper  Part 
Number  01821-06  or  Piper  Part  Number 
01821-07,  as  applicable  for  the  stmt  involved. 

(5)  Reassemble  the  stmt,  replacing  all 
seals,  rings  and  wipers  with  new  parts  per 
applicable  parts  catalog  and  reinstall  landing 
gear  in  accordance  with  appropriate 
Maintenance  Manual. 

(b)  Aircraft  may  t>e  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
can  be  accomplished. 

(c)  An  equivalent  method  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  Atlanta  Aircraft  Certification 
Office.  ACE-115A.  FAA  Central  Region.  1075 
Inner  Loop  Road.  College  Park,  Georgia 
30337:  Telephone  (404)  763-742& 

(Sees.  313(a),  601  and  603  of  the  Federal 
Aviation  Act  of  1958,  as  amended  (49  U.S.C. 
1354(a)  1421  and  1423):  49  U.S.C.  106(g) 
(Revised.  Pub.  L  97-449,  January  12. 1983); 
and  \  11.85  of  the  Federal  Aviation 
Regulations  (14  CFR  11.85)) 


Issued  in  Kansas  City.  Missouri,  on 
December  24, 1984. 
Murray  E.  Smith. 
Dirffctor.  Central  Region. 
|FR  Due.  85-241  Filed  1-3-85;  8:45am| 
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CIVIL  AERONAUTICS  BOARD 

14  CFR  Part  223 

(EDR-428A;  Proc«<lural  Regulations; 
Docket  397941 

Frae  and  Raducad  Rata  Transportation 

Dated:  December  31. 1984. 
agency:  Civil  Aeronautics  Board. 
ACTION:  Termination  of  rulemaking. 

summary:  The  CAB  is  terminating  a 
rulemaking  that  proposed  to  amend  its 
rules  on  free  and  reduced  rate 
transportation  to  provide  for  summary 
modification  or  withdrawal  of  certain 
exemptions  granted  to  foreign  air 
carriers.  Among  other  things.  Part  223 
exempts  United  States  and  foreign  air 
carriers  from  tariff  filing  requirements  to 
permit  them  to  offer  free  or  reduced  rate 
transportation  to  travel  agents  or  other 
promoters  of  air  transportation.  The 
proposed  rule  would  have  made  this 
exemption  to  foreign  air  carriers  subject 
to  withdrawal  or  modification  where  the 
Board  flnds  it  in  the  public  interest.  This 
action  is  taken  at  the  Board's  initiative. 

DATES:  Adopted:  December  31, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Joanne  Petrie,  Office  of  the  Assistant 
General  Counsel,  Regulations  and 
Enforcement.  U.S.  Department  of 
Transportation,  C-50.  400  Seventh  St. 
SW,.  Washington,  D,C.  20590.  (202)  428- 
4723. 

SUPPlfMENTARV  INFORMATION:  Part  223 
governs  free  and  reduced  rate  air 
transportation  by  U.S.  and  foreign  air 
carriers  to  travel  agents  and  other 
transportation-related  professionals  for 
promotional  purposes.  The  current  rules 
provide  substantial  flexibility  to 
carriers.  See,  ER-1149,  44  FR  52173. 
September  7, 1979  and  ER-1181,  45  FR 
46797.  July  11, 1980.  Based  upon  reports 
that  at  least  one  foreign  government  was 
following  restrictive  policies  on  the 
provision  of  free  and  reduced  rate 
transportation  by  U.S.  carriers,  the 
Board  proposed  in  EDR^28,  46  FR 
36714.  |uly  15, 1981,  to  make  the 
exemption  granted  to  foreign  air  carriers 
subject  to  withdrawal  or  modification 
without  hearing  as  the  public  interest 
may  require. 

Suminam  Airways,  Ltd.,  British 
Airways,  Ltd,,  Air  France  and  the 
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International  Air  Transportation 
Association  (lATA)  filed  comments  in 
opposition  to  the  proposed  rule. 
Generally  speaking,  these  parties  argued 
that  foreign  governments  have 
substantial  freedom  to  set  rules  for  free 
and  reduced  rate  transportation 
originating  in  their  countries,  and  that  so 
long  as  their  rules  are  applied  equally  to 
their  carriers  and  foreign  carriers,  U.S. 
carriers  are  not  being  unfairly 
disadvantaged.  They  argued  that  to  the 
extent  that  there  are  problems, 
individual  action  or  bilateral 
negotiations  are  a  more  appropriate 
response.  [  | 

TWA  and  the  National  Air  Carrier 
Association  filed  comments  in  support 
of  the  proposed  rule.  They  generally 
agreed  with  the  Board's  analysis  in 
EDR-428. 

The  Board  has  decided  to  terminate 
the  rulemaking  proceeding.  As  was 
noted  in  the  NPRM,  the  Board's  proposal 
was  the  result  of  a  particular  problem 
involving  a  specific  foreign  country. 
Since  that  time,  there  has  not  been  a 
recurrence  of  the  problem.  As  opponents 
of  the  proposed  rule  have  pointed  out. 
foreign  governments  generally  have 
substantial  control  over  the  provision  of 
free  and  reduced  rate  air  travel 
originating  in  their  countries.  Moreover, 
it  is  clear  that  policies  of  foreign 
governments  vary  widely.  For  example, 
Surinam  Airways  claims  that  its 
government  follows  the  Board's  liberal 
approach,  while  some  of  the  European 
countries  appear  to  be  less  liberal. 

In  these  circumstances,  the  Board 
finds  that  the  public  interest  would  be 
best  served  by  approaching  problems  of 
foreign  government  policies  on  free  and 
reduced  rate  travel  on  a  case-by-case 
basis,  through  means  other  than 
rulemaking.  This  approach  will  give  due 
recognition  to  foreign  governments,  as 
well  as  U.S.  prerogatives  in  the  area, 
and  to  the  variations  in  policies  from 
government  to  government.  Of  course, 
should  circumstances  change,  the  Board 
(and  the  Department  of  Transportation) 
will  reconsider  the  need  for  a  specific 
rule  in  this  area. 

Accordingly,  the  Civil  Aeronautics 
Board  terminates  the  rulemakiiig 
proceeding  begun  EDR-428  and  closes 
Docket  39747. 

By  the  Civil  Aeronautics  Board. 
Phyllis  T.  Kaylor,  ■ 

Secretary.  | 

|FR  Doc.  85-257  Filed  1-3-^5;  8:45  am) 
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14  CFR  Part  323 

[PDR-80A;  Procedural  Regulattona;  Deckal 

40903] 

Terminations,  Suspensions,  and 
Reductions  of  Service 

Dated:  December  31. 1984. 

agency:  Civil  Aeronautics  Board. 
action:  Termination  of  rulemaking. 

summary:  The  CAB  is  terminating  a 
rulemaking  that  proposed  to  require 
airlines  to  file  a  notice  30  days  before 
reducing,  terminating  or  suspending  air 
service  between  a  U.S.  and  a  foreign 
point.  The  Board  found  that  there  are 
many  ways  for  air  carriers  that  wish  to 
apply  for  the  service  to  find  out  about 
such  service  reductions.  In  addition,  the 
proposed  reporting  requirement  would 
have  discouraged  incumbents  from 
continuing  to  provide  service.  Finally, 
there  have  been  no  significant  problems 
on  this  issue  in  the  last  2  years.  This 
action  is  taken  at  the  Board's  initiative. 
DATES:  Adopted:  December  31, 1984. 
FOR  FURTHER  INFORMATION  CONTACT. 
Joanne  Petrie  or  Gwyneth  Jones,  Office 
of  the  Assistant  General  Counsel, 
Regulations  and  Enforcement,  U.S. 
Department  of  Transportation,  C-50,  400 
Seventh  St.  SW,  Washington,  D.C.  20590, 
(202)  426-4723. 

SUPPLEMENTARY  INFORMATION:  Before 
1982,  the  Board's  rules  in  Part  323 
required  air  carriers  to  provide  60  days 
notice  before  terminating  or  suspending 
the  last  nonstop  or  single-plane  service 
in  a  foreign  market.  The  Board 
subsequently  eliminated  the  notice 
requirement  in  PR-244,  47  FR  7393, 
February  19, 1982. 

The  Board  presently  has  no  other  rule 
or  policy  that  requires  an  airline  to 
provide  notice  that  it  has,  or  is  about  to, 
terminate,  suspend  or  reduce  service  in 
foreign  markets.  In  many  cases,  such 
notice  is  unnecessary  because  there  are 
several  carriers  currently  providing 
service.  In  other,  limited  designation, 
foreign  markets,  there  is  only  one  carrier 
that  has  been  selected  by  the  Board  to 
provide  service.  If  that  carrier  reduces, 
suspends  or  terminates  service  in  that 
market,  a  replacement  carrier  must  first 
apply  to  the  Board  before  it  can  provide 
that  service.  Because  there  is  no  formal 
notification,  the  Board  was  concerned 
that  rights  to  fly  limited  designation 
routes  could  lie  dormant  when  a  carrier 
reduced  or  terminated  service  even 
though  there  were  carriers  willing  to 
provide  the  service.  For  example,  in  the 
spring  of  1982  just  before  its  bankruptcy, 
Braniff  terminated  its  service  between 
Houston,  Texas  and  Acapulco,  Mexico. 


The  suspension  was  brought  to  the 
Board's  attention  only  by  chance 
through  pleadings  in  another  proceeding. 

In  PDR-BO,  47  FR  36433,  September  20, 
1982,  the  Board  requested  comment  on 
whether  a  notice  requirement  should  be 
reinstated.  The  Board  tentatively  found 
that  the  notice  would  be  beneficial 
because  it  would  give  the  Board  an 
opportunity  to  consider  what  if  any 
action  to  take,  and  give  potential 
replacement  carriers  time  to  apply  for 
the  route  and  prepare  to  begin  service. 
At  the  same  time,  the  Board  tentatively 
found  that  the  notice  would  not  reduce 
carrier's'  operational  flexibility  nor 
would  be  unduly  burdensome. 

Under  the  proposal,  carriers  would  be 
required  to  report  their  plans  to  end 
foreign  air  transportation  on  a  route  30 
days  before  implementation  or  when 
they  notify  a  generally-distributed 
schedule  publication  such  as  the  Official 
Airline  Guide,  whichever  occurred  first. 
The  proposal  contained  no  service 
requirements  or  provisions  for  answers 
or  replies,  because  the  Board  would  not 
require  a  carrier  to  continue  service. 

Comments  were  filed  by  five  civic 
parties  (Commonwealth  of  Puerto  Rico, 
City  of  Houston  &  Hpuston  Chamber  of 
Commerce,  Dallas-Ft.  Worth,  Calgary 
Transportation  Authority,  and 
Edmonton  Air  Services  Authority),  six 
airlines  (Delta,  Northwest,  Pan  Am, 
Republic,  USAir,  and  Western)  and  the 
United  States  Department  of  State. 

The  State  Department  supported  the 
proposed  notice  because  it  would  help 
avoid  disruption  of  U.S.  flag  service.  "The 
five  civic  parties  supported  the  proposal, 
but  recommended  that  additional 
notices  be  sent  to  the  cities  affected  by 
service  reductions  so  that  they  could  act 
immediately  to  secure  replacement 
service.  The  Calgary  and  Edmonton 
Transportation  Authorities  noted  that 
the  proposed  notice  would  not  be 
available  to  the  public  since  it  would  be 
sent  directly  to  the  Director  of  the 
Bureau  of  International  Aviation  rather 
than  the  Dockets  Section.  They 
suggested  that  the  notice  be  served  on 
both  the  mayor  and  the  transportation 
authority.  The  other  civic  parties  make 
similar  suggestions  and  also 
recommended  longer  notice  periods, 
from  60  to  90  days. 

Pan  Am,  RepubHc  and  Western 
supported  the  proposed  notice,  but 
argued  that  the  application  to  changes  in 
single  plane  service  was  overboard. 
They  argued  that  changes  in  single- 
plane  service  between  interior  U.S.  and 
gateway  points,  between  foreign  points 
where  online  connecting  service  is  still 
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provided,  dual  flight  numbering  and 
change  of  gauge  might  trigger  the  notice. 

Delta.  Northwest,  and  USAir  opposed 
the  proposal  as  unnecessary  and 
contrary  to  deregulation.  Northwest 
noted  that  interested  parties  regularly 
monitor  the  activities  of  other  carriers 
and  can  easily  leam  of  suspensions  from 
public  sources. 

This  notice  terminates  the  rulemaking 
begun  by  PDR-80.  The  Board  agrees  that 
carriers  that  are  interested  in  taking 
over  limited-designation  routes  regularly 
monitor  the  routes  and  activities  of  the 
incumbent.  In  addition,  potential 
replacements  as  well  as  civic  parties 
can  leam  of  the  suspension  from  the 
OAG  and  other  public  sources.  At  this 
stage  of  deregulation,  carriers  and 
communities  should  be  expected  to 
watch  out  for  their  own  business 
interests  either  by  monitoring  potential 
new  markets  or  keeping  close  watch  on 
the  service  offered. 

Second,  since  the  NPRM  was  issued  in 
1982.  the  problems  envisioned  have  not 
materialized.  The  proposal  was  issued 
mainly  in  response  to  the  market 
disruptions  that  occurred  shortly  before 
Braniff  filed  for  bankruptcy.  Since  that 
time,  even  in  the  absence  of  a  notice 
requirement,  the  Board  has  been  able  to 
respond  quickly  to  service  suspensions 
and  terminations  and  thereby  avoid  the 
types  of  market  disruptions  that 
prompted  the  Board's  initial  concern. 

After  more  careful  consideration,  the 
Board  finds  that  the  reporting 
requirement  would  not  have  been  useful 
in  many  cases.  Carriers  in  financial 
trouble  rarely  make  such  damaging 
public  disclosures  in  advance.  In  other 
cases,  decisions  to  reduce  or  suspend 
service  are  made  on  short  notice. 
Finally,  the  reporting  requirement  would 
have  reduced  carrier  flexibility  and  thus 
could  have  discouraged  continuation  of 
service  in  marginal  markets. 

List  of  Subjects  in  14  CFR  Part  323 

Air  carriers.  Essential  air  service. 

Accordingly,  the  Civil  Aeronautics 
Board  terminates  the  rulemaking 
proceeding  begun  by  PPR-flO  and  closes 
Docket  40903. 

(Sees.  204.  401.  407.  and  411.  Pub.  L  85-726.  as 
amended.  72  Stat.  743.  7S4.  766.  769;  40  U.S.C. 
1324.1371,1377.1361) 

By  the  Civil  Aeronautics  Board: 
Phyllis  T.  Kaylor, 
Secretary. 

|FR  Doc.  85-258  Filed  1-3-85:  ft45  am) 
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14  CFR  Part  383 
ISP0R-71A;  Oecint  34M71 

Consumer  Protection  for  Scfioduiod- 
Service  Toure;  Termination  of 
Rulemaking 

AQCNCv:  Civil  Aeronautics  Board. 
action:  Termination  of  rulemaking. 


f.  The  CAB  is  terminating  a 
rulemaking  proceeding  concerning 
consumer  protection  rules  for  scheduled 
service  tours  because  there  have  been 
few  problems  in  this  area.  An  advance 
notice  of  proposed  rulemaking  was 
issued  in  response  to  a  petition  by 
Steven  Morrison  and  by  general 
concerns  raised  by  the  Federal  Trade 
Commission.  The  rulemaking  is  being 
terminated  on  the  Board's  initiative. 
dated:  December  28, 1984. 
FOn  PUNTNm  mFORMATtON  cowtact: 
Joanne  Petrie.  Office  of  the  Assistant 
General  Counsel,  Regulations  and 
Enforcement,  U.S.  Department  of 
Transportation,  400  Seventh  Street,  SW., 
Washington.  DC.  20590;  (202)  426-4723. 
tUmjDMENTARV  INFORMATION:  The 
Board  issued  an  advance  notice  of 
proposed  rulemaking  (SPDR-71) 
concerning  consumer  protection  rules 
for  scheduled  service  tours.  The  ANPRiVi 
was  issued  in  response  to  a  petition 
filed  by  Steven  K.  Morrison  and 
concerns  raised  by  the  Federal  Trade 
Commission.  The  ANPRM  asked  for 
comments  on  whether  the  Board  has 
jurisdiction  over  such  tours,  whether 
regulation  is  needed  and  if  so.  what  type 
of  remedial  scheme  would  be  most 
appropriate. 

A  number  of  conftnents  were  filed. 
The  comments  were  split  between  those 
favoring  regulation  and  those  opposing 
it.  The  opponents  argued  that  new- 
regulation  in  this  area  is  contrary  to  the 
goals  of  deregulation.  They  stated  that 
there  has  never  been  governmental 
interference  in  these  tours  and  that  there 
is  no  demonstrable  need  for 
intervention.  Pan  Am  argued  that  Board 
intrusion  could  create  compounded 
government  regulation  at  duplicative 
cost  to  the  taxpayer  and  the  industry. 

Others,  such  as  Delta,  argued  that 
competition  rather  than  regulation  is  the 
most  effective  and  efficient  way  to 
protect  against  consumer  abuse.  Delta 
noted  that  scheduled  carrier  tours  are 
closely  identified  with  the  carrier.  The 
carriers  can  screen  operators  and  set  up 
internal  methods  of  quality  control  such 
as  not  paying  the  operator  until  the 
passenger  returns.  If  there  is  a  problem, 
it  argued  that  carriers  can  respond  in  a 
flexible  way  or  give  a  refund.  In  any 
event,  Delta  argued  that  carriers  must 


maintain  passenger  goodwill  and  will 
take  steps  to  ensure  passenger 
satisfaction.  Eastern  and  TWA  stated 
that  they  provide  similar  protections. 

Those  supporting  the  proposed  rule 
argued  that  there  is  a  need  for  regulation 
in  this  area.  They  argued  that  the  Board 
has  legal  authority  to  regulate  all 
aspects  of  tours  sold  with  air 
transportation.  ACTOA  stated  that  the 
legislative  history  of  section  411  of  the 
Federal  Aviation  Act.  as  amended, 
makes  clear  that  the  Board  has 
jurisdiction  over  all  persons  who  sell  air 
transportation,  as  well  as  direct  and 
indirect  air  carriers.  It  noted  that  at  least 
one  court  has  found  that  a  scheduled- 
service  tour  is  "in  air  transportation  " 
when  the  seller  deliberately  intermixes 
the  air  and  land  portion  in  its  sales.  In 
any  event,  it  argued  that  the  Board  has 
rulemaking  authority  under  section  204 
of  the  Act  if  the  subject  of  the 
rulemaking  furthers  a  purpose  of  the 
Act,  prevents  an  evil  enumerated  in  the 
Act,  or  is  reasonably  related  to  a 
purpose  of  the  Act. 

These  commenters  argued  that,  as  a 
matter  of  policy,  the  Board  should 
regulate  all  tours  sold  or  solicited  with 
air  transportation.  They  stated  that  the 
problems  experienced  by  consumers  on 
scheduled-service  tours  are  the  same  as 
those  experienced  on  charter  tours. 
ALTOA  stated  that  since  the  Board 
does  not  keep  track  of  the  number  of 
scheduled  tour  passengers  and  does  not 
break  down  its  statistics  by  the  type  of 
carrier,  there  is  no  basis  to  say  that 
charier  tours  have  traditionally 
generated  more  complaints  than 
scheduled  carrier  tours.  Assuming, 
arguendo,  that  charter  tours  actually 
precipitated  more  complaints  than 
scheduled  service  tours.  ACTOA  argued 
that  the  reason  is  the  passenger's 
subjective  bias  against  charters. 
ACTOA  concluded  that  consumer 
remedies  for  unsatisfied  performance  of 
package  tours  should  be  the  same 
irrespective  of  the  legal  status  of  the 
offeror  of  such  tickets. 

The  Board  finds  that  no  additional 
regulation  is  needed  in  this  area.  The 
comments  overwhelmingly  opposed 
regulating  this  area.  There  have  been 
few  consumer  complaints  filed  with  the 
Board.  The  Board  finds  that  such  rules 
are  unnecessary  because  the  air  carriers 
offering  the  tours  have  been  responsive 
to  complaints  and  that  there  have  not 
been  the  same  abuses  as  with  Public 
Charters.  Moreover,  in  view  of  the  fact 
that  the  ANPRM  was  published  in  )uly. 
1979,  the  comments  do  not  reflect  the 
most  current  information  on  this  issue 
and  would  not  provide  a  sufficient  basis 
to  support  the  issuance  of  an  NPRM. 
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Related  Items 

Transamsrica  filed  a  Biotioa  to 
consolidate  this  rulemaking  with  Docket 
37169,  wbkh  proposed  to  prohibit  the 
inclusion  of  a  force  maiaure  clause  in 
charter  contracts  between  a  direct  air 
carrier  and  a  charter  operator. 
Transamerica  requested  that  the  Beard 
consider  the  two  rulemakings  at  the 
same  time  in  order  to  decide  whether 
the  proposed  prohibition  should  also  be 
extended  to  scheduled  service  tours. 
Because  the  Board  has  decided  to 
terminate  the  scheduled  service  tour 
rulemaking,  we  are  denying 
Transamerica's  petition.  Docket  3716S  is 
still  pending  and  will  be  dealt  vdthin  the 
fmal  rule  on  charter  air  transportation. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (Pub.  L 
96-354.  5  U.S.C.  605[bU  requires 
agencies  to  consider  whether  their 
proposed  rules  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  Act 
applies  only  to  rulemaking  proceedings 
begun  after  ]anuary  1, 1981.  Because 
SPOR-n  was  adopted  July  19, 1979,  the 
Act  does  not  apply. 

List  of  Subjects  in  14  CFR  Part  383 

Air  carriers.  Charter  flights,  Consumer 
protection.  Investigations,  Penalties. 
Trade  practices. 

Accordingly  the  Civil  Aeronautics 
Board  takes  the  following  actions: 

1.  The  rulemaking  proceeding  begun  in 
Docket  34977  is  terminated  and  the 
Docket  closed. 

2.  Transamerica's  motion  to 
consolidate  Docket  34997  with  Docket 
37169  is  denied. 

(Sees.  204.  401.  402.  404.  411.  and  416  of  Pub. 
L  85-726.  as  amended.  72  Stat».  743,  754,  757, 
760,  769.  771;  49  U.S.C.  1324  1371, 1372. 1374, 
1381.  and  1386) 

By  the  Civil  Aeronautics  Board. 
PbyIGs  T.  KayloE, 
Secretary. 

|FR  Doc.  85-260  Filed  1-3-85:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mintoig  Reclamation 
and  Enforcement 


30  CFR  Parts  884  antf  886 

AtMKidoned  Mine  Land  Reclamation 
Programs;  State  Reclamation  Ptan 
Amendments 

agency:  OiRce  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
action:  Proposed  rule. 


summary:  The  Office  of  Surface  Mining 
(OSM)  Reclamation  and  Enforcement  is 
proposing  revisions  to  the  requirements 
in  30  CFR  884.15  concerning 
amendments  or  revisions  to  State 
Abandoned  Mine  Land  Reclamation 
Plans  (AMLR).  Under  Title  IV  of  the 
Surface  Mining  Control  and  Reclamation 
Act  (SMCRA)  of  1977,  Pub.  L.  95-«7, 
States  having  approved  abandoned 
mine  land  reclamation  plans  are  eligible 
to  receive  grants  from  OSM  to  reclaim 
lands  and  water  damtiged  by  mining 
prior  to  August  3, 1977.  Current 
regulations  do  not  specifically  address 
whether  a  State  must  amend  its  AMLR 
plan  in  response  to  regulatory  changes 
adopted  by  OSM.  To  correct  this 
situation,  OSM  is  proposing  that  either 
OSM  or  a  State  can  initiate  procedures 
for  amending  State  AMLR  plans.  This 
will  ensure  that  State  AMLR  plans  can 
be  adjusted  to  meet  changes  in  the  Act 
or  regulations. 

date:  Written  Comments:  Accepted 
until  5:00  pjn.  February  4, 1985. 

Public  Meetings:  Scheduled  on  request 
only. 

ADORESSES:  Written  comments:  Hand 
deliver  to  the  (^ice  of  Surface  Mining, 
U.S.  Department  of  the  Interior 
Administrative  Record,  (AMLR),  Room 
5315-L,  1951  Constitution  Avenue,  NW, 
Washington.  D.C  20240. 

Public  Meetings:  OSM  offices  in 
Washington,  DC.  and  all  OSM  Field 
Offices. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jim  Fary,  Abandoned  Mine  Land 
Reclamation  Diviaion.  Office  of  Surface 
Mining,  U.S.  Department  of  the  Interior, 
1951  Constitution  Avenue,  NW,  Room 
5401^  Washington,  D.C.  20240, 
Telephone  (202)  343-7960. 

SUPPLEMENTARY  INFORMATION: 

L  Public  Commenting  Procedures 
n.  Background 

III.  Discussion  of  Proposed  Rules 

IV.  Procedural  Matters 

I.  Public  Commenting  Procedures 

Writtea  Comments 

Written  comments  shall  be  specific, 
pertaining  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Commenters  are  requested  to  submit 
five  copies  of  their  comments  (See 
"ADDRESSES").  Comments  received  after 
the  time  indicated  under  "dates"  or  at 
locations  other  than  the  addresses  listed 
above  under  "ADORESSES"  will  not 
necessarily  be  considered  or  included  in 
the  Administrative  Record  for  the  fmal 
rulemaking. 


Public  Meetings 

Persons  wishing  to  meet  with  OSM 
representatives  to  discuss  these 
proposed  rules  may  request  a  meeting  at 
any  OSM  office  by  contacting  the 
person  listed  imder  "POW  FURTHER 
INFORMATION  CONTACT." 

n.  Background 

Title  IV  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977,  Pub.  L  95- 
87  estabhshes  an  abandoned  mine  land 
program  far  the  purposes  of  reclaiming 
and  restoring  lands  and  water  resources 
adversely  affected  by  past  mining.  This 
program  is  funded  by  a  reclamation  fee 
imposed  upon  the  production  of  coal. 
Lands  and  water  ehgible  for  reclamation 
are  those  that  were  mined  or  affected  by 
mining  and  abandoned  or  left  in  an 
inadequate  reclamation  status  prior  to 
August  3, 1977,  and  for  which  there  is  no 
continuing  reclamation  responsibility 
under  State  or  Federal  law. 

Each  State,  having  within  its  borders 
coal  mined  lands  eligible  for 
reclamation  under  Title  IV  of  SMCRA, 
may  submit  to  the  Department  a  State 
reclamation  plan  demonstrating  its 
capability  for  administering  an 
abandoned  mine  reclamation  program. 
Title  IV  provides  that  the  Department 
may  approve  the  plan  once  the  State  has 
an  approved  regulatory  program  under 
Title  V  of  SMCRA.  If  the  Secretary 
determines  that  a  State  has  developed 
and  submitted  a  program  for 
reclamation  and  has  the  necessary  State 
legislation  to  implement  die  provisions 
of  Title  rv,  the  Secretary  shall  grant  the 
State  exclusive  responsibility  and 
authority  to  implement  the  provisions  of 
the  approved  plan.  Section  405  of 
SMCRA  (30  U.S.C  1235)  contains  the 
requirements  for  State  reclamatioa 
plans. 

The  Secretary  has  adopted  regulations 
that  specify  the  content  requirements  of 
a  State  reclamation  plan  and  the  criteria 
for  plan  approval  (30  CFR  Part  8d4,  47 
FR  28600-286Q1.  June  30. 1962)^  Under 
these  regulations,  the  Director  of  the 
Office  of  Surface  Mining  is  required  to 
review  the  plan  and  solicit  and  consider 
comments  of  other  Federal  agencies  and 
the  public.  If  the  State  plan  is 
disapproved,  the  State  may  resubmit  a 
revised  reclamatitMi  plan  at  any  time. 

Upon  approval  of  the  State 
reclamation  plan,  the  State  may  submit 
to  the  Office  on  an  annual  basis  an 
application  for  funds  to  be  expended  in 
that  State  on  specific  reclamation 
projects  which  are.  necessary  to 
implement  the  State  reclamation  plan  as 
approved.  Such  annual  requests  are 
reviewed  and  approved  by  OSM  in 
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compliance  with  the  requirements  of  30 
OH  Part  88a 

To  codify  information  applicable  to 
individual  States  under  SMCRA. 
including  decisions  on  State  reclamation 
plans.  OSM  has  established  a  new 
Subchapter  T  of  30  CFR  Chapter  VU. 
Subchapter  T  consists  of  parts  900 
through  953. 

Procedures  for  amending  State 
reclamation  plans  are  found  at  30  CFR 
884.15.  They  specify  that  a  State  may 
submit  at  any  time  a  proposed 
amendment  to  the  Director.  If  the 
proposed  revision  or  amendment 
changes  the  objectives,  scope  or  major 
policies  followed  by  the  State  in  the 
conduct  of  its  reclamation  program,  the 
Director  is  to  follow  the  procedures  in  30 
CFR  884.14  in  approving  or  disapproving 
the  submission.  These  regulations, 
however,  do  not  address  whether  the 
Director,  on  his  own  initiative,  can 
require  States  to  amend  their  State 
reclamation  plans  in  response  to 
regulatory,  statutory,  or  other  qhanges. 

This  rulemaking  proposes  adding  this 
authority  for  the  Director  in  order  to 
ensure  that  all  State  AML  Plans  reflect 
current  regulatory  and  statutory 
provisions. 

III.  Discussion  of  Proposed  Rules 

Based  on  the  preceding  discussion. 
OSM  is  proposing  to  revise  30  CFR 
884.15  to  clarify  the  Director's  authority 
to  require  States  to  revise  their 
reclamation  plans  in  response  to 
changes  in  the  Act.  the  Secretary's 
regulations  or  other  significant  events. 
The  revised  section  provides  that  the 
Director  may  request  that  a  State 
initiate  procedures  to  amend  their 
reclamation  plans  and  that  the  Director 
may  establish,  after  consultation  with 
the  State,  a  timetable  which  is 
consistent  with  established 
administrative  and  legislative 
procedures  in  the  State  for  submitting  an 
amendment  to  the  reclamation  plan. 
Failure  to  amend  the  reclamation  plan 
within  the  specified  time  could  result  in 
either  the  suspension  of  the  AMLR  Plan, 
reduction,  suspension  or  termination  of 
existing  grants  or  the  withdrawal  from 
consideration  of  all  future  grant 
applicatioas. 

Editorial  change^  in  SS  884.16 
(suspension  of  plan)  and  886.18 
(termination  of  grants)  have  also  been 
proposed  to  implement  procedures  in 
the  proposed  regulations. 

IV.  Procedural  Nfatten 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 


major  rule  under  E.0. 12291  and  certiHes 
that  this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.]. 

The  proposed  revisions  to  {  $  884.15, 
884.16.  886.18  of  the  abandoned  mine 
regulations  would  not  result  in 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  the  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  foreign  markets:  nor 
would  they  increase  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  Tribal  or  local 
governmental  agencies  or  geographic 
regions. 

There  would  be  no  significant 
demographic  effects,  direct  cost,  indirect 
costs,  nonquantifiable  costs,  competitive 
effects,  enforcement  costs  or  aggregate 
effects  on  small  entities. 

This  rule  does  not  contain  information 
collection  requi.rements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

National  Environmental  Policy  Act 

OSM  has  prepared  an  environmental 
assessment  (EA)  on  this  rule  that 
reached  the  conclusion  that  this  rule 
should  not  significantly  affect  the 
quality  of  the  human  environment.  The 
EA  is  on  file  in  the  OSM  Administrative 
Record  Room  5315, 1100  "L "  Street  NW. 
Washington.  D.C. 

List  of  Subjects  in  30  CFR  Parts  884  and 


Grant  programs-natural  resources. 
Reporting  and  recordkeeping 
requirements,  Surface  mining. 
Underground  mining. 

Dated;  Nove.-nber  8. 1984. 

Gamy  E.  Camittors. 

Assistant  Secretary.  Land  and  Minerals 
Managerrent. 

For  the  foregoing  reasons,  OSM 
proposed  to  amend  30  CFR  884.15  and  16 
and  886.18  as  follows: 

PART  884— {AMENDED] 

1.  30  CFR  884.15  is  revised  as  follows: 
9  8M.1S    State  fcctemation  plan 


out  in  i  884.14  in  approving  or 
disapproving  an  amendment  or  revision 
of  a  State  reclamation  plan. 

(b)  The  Director  shall  promptly  notify 
the  State  of  all  changes  in  the  Act,  the 
Secretary's  regulations  or  other 
circumstances  which  will  require  an 
amendment  to  the  State  reclamation 
plan. 

(c)  The  State  shall  promptly  notify 
OSM  of  any  conditions  or  events  that 
prevent  or  impede  it  from  administering 
its  Slate  reclamation  program  in 
accordance  with  its  approved  State 
reclamation  plan. 

(d)  State  reclamation  plan 
amendments  may  be  required  by  the 
Director  when — 

(1)  Changes  in  the  Act  or  regulations 
of  this  chapter  result  in  the  approved 
State  reclamation  plan  no  longer 
meeting  the  requirements  of  the  Act  or 
this  chapter  or 

(2)  Conditions  or  events  change  the 
State's  implementation  or 
administration  of  the  approved  State 
reclamation  plan;  or 

(3)  Conditions  or  events  indicate  that 
the  approved  State  reclamation  plan  no 
longer  meets  the  requirements  of  the  Act 
or  this  chapter,  or 

(4)  The  State  is  not  conducting  its 
State  reclamation  program  in 
accordance  with  the  approved  State 
reclamation  plan. 

(e)  If  the  Director  determines  that  a 
State  reclamation  plan  amendment  is 
required,  the  Director,  after  consultation 
with  the  State,  shall  establish  a 
reasonable  timetable  which  is  consistent 
with  established  administrative  or 
legislative  procedures  in  the  State  for 
submitting  an  amendment  to  the 
reclamation  plan. 

(f)  Failure  of  a  State  to  submit  an 
amendment  within  the  timetable 
established  or  to  make  reasonable  or 
diligent  efforts  in  that  regard  may  result 
in  either  the  suspension  of  the 
reclamation  plan  under  §  884.16. 
reduction,  suspension  or  termination  of 
existing  AML  grants  under  S  886.18.  or 
the  withdrawal  from  consideration  for 
approval  of  all  grant  applications 
submitted  under  §  886.15. 


(a)  A  State  may,  at  any  time,  submit  to 
the  Director  a  proposed  amendment  or 
revision  to  its  approved  reclamation 
plan.  If  the  amendment  or  revision 
changes  the  objectives,  scope  or  major 
policies  followed  by  the  State  in  the 
conduct  of  its  reclamation  program,  the 
Director  shall  follow  the  procedures  set 


SM4.16    lAmandad) 

2.  30  CFR  864.16  is  amended  by 
revising  paragraph  (a)  as  follows: 

(a)  The  Director  may  suspend  a  State 
reclamation  plan  in  whole  or  in  part,  if 
he  determines  that — 

(1)  Approval  of  the  State  regulatory 
program  has  been  withdrawn  in  whole 
or  in  part:  or 

(2)  The  State  is  not  conducting  the 
State  reclamation  program  in 


dlral 
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accordance  with  its  approved  State 
reclamation  plan;  or 

(3)  The  State  has  not  submitted  a 
reclamation  plan  amendment  within  the 
time  specified  under  S  884.15. 


§8«6.18    [AiTMndMl] 

1.  30  CFR  886.18  is  amended  by  adding 

to  paragraph  (a)(7)  as  follows: 
•        *        «        *        • 

(7)  If  an  agency  fails  to  submit  a 
reclamation  plan  amendment  as 
required  by  S  884.15,  OSM  may  reduce, 
suspend,  or  terminate  in  whole  or  in  part 
all  existing  AML  grants  or  may  refuse  to 
process  all  future  grant  applications. 

«  *  *  *  • 

(Pub.  L  95-87.  30  U.S.C.  1235) 

(FR  Doc.  65-95  Filed  1-3-65;  8:45  am] 

MUJNQ  COOC  4310-06-11 


30  CFR  Part  913 


Pennanent  Stat*  Regulatory  Program 
of  Illinois;  Conaidaration  of 
Modification  of  Deadlina  for 
Conditions  of  Approval 

AQENCy:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule. 

summary:  At  the  State's  request,  the 
Office  of  Surface  Mining  (OSM)  is 
considering  modifying  the  deadline  for 
Illinois  to  meet  two  conditions  of 
approval  of  its  State  permanent 
regulatory  program  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  conditions  concern 
sediment  ponds  and  covering  co^l 
seams  with  water.  j 

date:  Written  commerns  not  received 
on  or  before  4:00  p.m.  February  4. 1985, 
will  not  necessarily  be  considered. 
ADDRESSES:  Written  comments  must  be 
mailed  or  hand-delivered  to:  Office  of 
Surface  Mining,  Springfield  Field  Office, 
600  E.  Monroe  Street.  Room  20, 
Springfield,  Illinois  62701. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  lames  Fulton,  Field  Office  Director, 
Office  of  Surface  Mining,  600  E.  Monroe 
Street,  Room  20,  Springfield,  Illinois 
62701;  Telephone:  (217)  492-4495. 
SUPPMENTARV  INFORMA1ION: 

Background 

The  Illinois  program  was 
conditionally  approved  by  the  Secretary 
of  the  Interior  on  June  1, 1982  (47  FR 
23858).  Information  pertinent  to  the 
general  background,  revisions, 
modifications  and  amendments  to  the 
proposed  program  submission,  as  well 


as  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  can  be  found  in  the  June  1, 
1982  Federal  Register. 

Under  30  CFR  732.13(j),  the  Secretary 
may  conditionally  approve  a  State 
permanent  regulatory  program  which 
contains  minor  deficiencies  where  the 
deficiencies  are  of  such  a  size  and 
nature  as  to  render  no  part  of  the 
program  incomplete,  the  State  is  actively 
proceeding  with  steps  to  correct  the 
deficiencies,  and  the  State  agrees  to 
correct  the  deficiencies  according  to  a 
schedule  set  forth  in  the  notice  of 
conditional  approval.  The  schedule  is 
established  in  consultation  with  the 
State  based  on  the  time  required  for 
changes  to  be  adopted  under  State 
procedures  or  legislative  schedules. 

In  accepting  the  Secretary's 
conditional  approval,  Illinois  agreed  to 
satisfy  conditions  (a),  (d)  and  (e)  by 
December  1, 1982  and  conditions  (b)  and 
(c)  by  June  1, 1983.  Conditions  (a),  (d) 
and  (e)  have  been  removed  (48  FR  23412, 
May  25, 1983,  and  46  FR  51619, 
November  10, 1983). 

On  May  23, 1983,  Illinois  requested  a 
six-month  extension  of  the  June  1, 1983 
deadline  to  satisfy  conditions  (b)  and 
(c).  August  19, 1983,  OSM  announced  the 
decision  to  extend  the  deadline  to 
December  1, 1983  (48  FR  37625). 

On  December  1, 1983,  Illinois 
requested  a  further  extension  of  the 
deadline  for  satifying  conditions  (b)  and 
(c),  until  June  1, 1984.  In  its  request,  the 
State  pointed  to  certain  developments  in 
the  litigation  on  the  approval  of  the 
Illinois  program.  The  State  noted  that 
the  United  States  District  Court  for  the 
Central  District  of  Illinois  had  granted, 
on  November  30, 1983.  the  Secretary's 
motion  to  remand  the  Illinois  South 
Project  V.  Watt  (Civ.  No.  82-2229)  case 
to  the  Secretary  for  review  in  light  of 
legal  developments  that  have  occurred 
since  the  approval  date.  Conditions  (b) 
and  (c)  concern  subjects  that  are 
directly  at  issue  in  the  litigation  and 
which  may  be  affected  by  the 
Secretary's  review  on  remand.  In  order 
to  avoid  rulemaking  proceedings  which 
may  prove  to  be  unnecessary,  the  State 
requested  a  six-month  extension  of  the 
December  1, 1983  deadline.  On  February 
22, 1984,  OSM  announced  the  decision 
to  extend  the  deadline  to  June  1, 1984  (49 
FR  6487). 

On  May  31. 1984,  Illinois  requested  a 
further  extension  of  the  deadline,  until 
November  30, 1984.  The  State  noted  that 
the  conditions  are  directly  affected  by 
two  cases  which  are  still  unresolved — 
Illinois  South  Project  v.  Watt  and 
Illinois  Department  of  Mines  and 
Minerals  v.  Watt.  The  State  indicated 


that  it  had  hoped  that  the  cases  would 
have  been  resolved  by  June  1, 1984,  but 
as  they  have  not  been,  Illinois  requested 
that  possibly  unnecessary  rulemaking 
proceedings  be  delayed  for  six  months. 
In  the  interim.  Illinois  stated  that  it 
would  continue  to  enforce  its  regulations 
in  accordance  with  the  Federal 
regulations.  On  August  24, 1984,  OSM 
announced  the  decision  to  extend  the 
deadline  to  November  30, 1984  (49  FR 
33645). 

Condition  (b)  stipulates  that  IHinois 
must  amend  its  program  to  require  a 
cover  of  the  pit  floor  and  highest  coal 
seam  with  a  minimum  of  ten  meters  (33 
feet)  of  water,  and  that  pending 
completion  of  the  above,  Illinois  may 
not  use  its  authority  to  approve  covering 
with  less  than  10  meters  of  water  or  the 
approval  will  terminate.  Condition  (c) 
stipulates  that  Illinois  must  amend  its 
program  to  demonstrate  that  Illinois 
understands  that  at  the  present  time  the 
best  technology  currently  available  for 
sediment  control  is  sedimentation  ponds 
and  should  Illinois  wish  to  approve  any 
other  technology,  the  State  will  first 
send  the  proposal  to  OSM  for  review 
and  approval  as  either  an  experimental 
practice  or  a  program  amendment. 
Furthermore,  pending  completion  of  the 
tfbove  Illinois  may  not  use  its  authority 
to  approve  situation  structures  other 
than  sedimentation  ponds  or  the 
approval  will  terminate. 

Proposal  To  Extend  Deadline 

On  November  28, 1984,  Illinois 
requested  a  further  extension  of  the 
deadline  until  May  30, 1985.  The  State 
noted  that  the  remaining  conditions 
were  and  remain  directly  affected  by 
two  cases  which  are  still  unresolved: 
Illinois  South  Project  et  al.  v.  Watt  and 
the  Federal  District  Court  Case  of  the 
Illinois  Department  of  Mines  and 
Minerals  v.  Watt.  The  State  indicated 
that  it  had  hoped  the  cases  would  have 
been  resolved  by  the  November 
deadline,  but  unfortunately  must  again 
request  an  extension  until  May  30, 1985. 
to  pursue  rulemaking.  Illinois  stated 
hopefully  this  six  month  period  will  be 
sufficient  time  for  the  litigation  to  be 
resolved  and  the  exact  nature  of  the 
rulemaking  to  be  delineated. 

In  accordance  with  the  State's 
request,  OSM  is  proposing  that  the 
deadline  for  the  State  to  meet  these 
conditions  be  extended  until  May  30, 
1985.  OSM  requests  comments  on  this 
proposed  extension. 

Procedural  Matters 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  The 
Secretary  has  determined  that,  pursuant 
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to  section  702(d)  of  SMCRA.  30  U.S.C 
1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Reoulatory  Flexibihly  Act:  On  August 
.18. 1981,  the  OfTice  of  Management  and 
Budget  (OMB)  granted  OS.M  an 
exemption  from  sections  3.  4.  7.  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exenr.pt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  efseg.). 

This  rule  would  not  impose  any  new 
requirements;  rather,  it  would  ensure 
that  existing  requirements  established 
by  SMCRA  and  the  Federal  rules  would 
be  met  by  the  State. 

3.  Paper  Reduction  Act:  This  rule  does 
not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Managemeirf  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  913 

Coal  mining.  Intergovernmental 
relations.  Surface  mining,  Underground 
mining. 

Authority:  Pub.  L  95-67.  30  U.S.C.  ia)1  el 
seq. 

Dated:  December  28. 1984. 

Wesley  R.  Booker. 

Acting  Director.  Office  of  Surface  Mining. 

|FR  Doc.  85-213  Filed  1-3-85:  8:45  am) 
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30  CFR  Part  938 

Pubtic  Comment  and  Opportunity  for 
Public  Hearing  on  Proposed 
Modifications  of  the  Pennsylvania 
Pennanent  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OS.M). 
interior. 

action:  Proposed  rule;  notice  of  receipt 
of  permanent  program  modification; 
public  comment  period  and  opportunity 
for  public  hearing. 


r  OSM  is  announcing 
procedures  for  the  public  comment 
period  and  for  a  public  hearing  on  the 
adequacy  of  proposed  amendments  to 
the  Pennsylvania  Permanent  Regulatory 
Program  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA)  submitted  to  OSM  by 


Pennsylvania  for  the  Director's 
approval.  The  amendments  are  intended 
to  satisfy  two  conditions  of  the 
Secretary's  approval  of  the 
Pennsylvania  program.  The  two 
conditions,  listed  at  30  CFR  93ail(d) 
and  938.11(k).  pertain  to  prime  farmland 
requirements  for  proposed  mining 
operations  in  the  anthracite  region  and 
to  bond  release  procedures.  The  State 
also  submitted  proposed  changes  to  its 
permitting  and  blasting  regulations. 

This  notice  sets  forth  the  times  and 
locations  that  the  Pennsylvania  program 
and  proposed  amendments  are  available 
for  public  inspection,  the  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  program  elements,  and  the 
procedures  that  will  be  followed  at  the 
public  hearing. 

DATES:  Written  comments  from 
members  of  the  public  not  received  by 
4:30  p.m.  on  |anuary  24. 1985.  will  not 
necessarily  be  considered  in  the 
Director's  decision  on  whether  the 
proposed  amendments  satisfy  the 
criteria  for  approval. 

A  public  hearing  on  the  p.''oposed 
amendments  has  been  scheduled  for  2 
p.m.  on  January  22. 1985.  Any  person 
interested  in  making  an  oral  or  written 
presentation  at  the  hearing  should 
contact  Mr.  Robert  Biggi  at  the  address 
end  telephone  number  listed  below  by 
January  15. 1985.  If  no  person  has 
contacted  Mr.  Biggi  by  this  date  to 
express  an  interest  to  participate  in  this 
hearing,  the  hearing  will  not  be  held. 
ADDRESSES:  The  public  hearing  will  be 
held  at  the  Penn  Harris  Motor  Inn  and 
Convention  Center,  at  the  Camp  Hill 
bypass  at  U.S.  11  and  15.  Camphill. 
Pennsylvania,  in  the  Keystone — A 
Convention  Room.  Written  comments 
and  requests  for  an  opportimity  to  speak 
at  the  public  hearing  should  be  sent  to 
Mr.  Robert  Biggi.  Director.  Harrisburg 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  101 
South  2nd  St.,  Suite  L-i.  Harrisburg. 
Pennsylvania  17101.  Telephone:  (717) 
782-4036. 

Copies  of  the  Pennsylvania  program, 
the  proposed  modification  to  the 
program  and  all  written  comments 
received  in  response  to  this  notice  will 
be  available  for  public  review  at  the 
OSM  Field  office  above  and  the  OSM 
Headquarters  office  listed  below. 
Monday  through  Friday,  8:00  a.m.  to  4:00 
p.m..  excluding  holidays:  Office  of 
Surface  Mining.  1100  "L"  Street.  NW, 
Room  5315.  Washington.  D.C.. 
Telephone:  (202)  343-5351. 
FO«  FUirrHEfl  INFORMATION  CONTACT: 
Mr.  Robert  Biggi.  Director.  Harrisburg 
Field  Office.  Offlce  of  Surface  Mining 


Reclamation  and  Enforcement.  101 
South  2nd  St..  Suite  L-4.  Harrisburg. 
Pennsylvania  17101.  Telephone:  (717) 
782-4038. 

SUPPLEMENTARY  INFORMATtON: 

I.  Background  on  Conditional  Approval 

Under  30  CFR  732.13(i).  the  Secretary 
may  conditionally  approve  a  State 
permanent  regulatory  program  which 
contains  minor  deficiencies  where  the 
deficiencies  are  of  such  a  size  and 
nature  as  to  render  no  part  of  the 
program  incomplete,  the  State  is  actively 
proceeding  with  steps  to  correct  the 
deficiencies,  and  the  State  agrees  to    • 
correct  the  deficiencies  according  to  a 
schedule  set  in  the  notice  of  conditional 
approval.  The  curing  of  each  deficiency 
is  a  condition  of  the  approval.  Steps  to 
terminate  the  conditional  approval  must 
be  taken  if  the  conditions  are  not  met 
according  to  the  schedule.  The  dates  are 
established  in  consultation  with  the 
State,  based  on  the  regulatory  and 
administrative  needs  of  the  State's 
permanent  program  and  SMCRA  and 
the  time  required  for  changes  to  be 
adopted  under  State  procedures  or 
legislative  schedules. 

II.  Background  on  Pennsylvania  State 
Program 

On  February  29, 1980.  the  Secretary  of 
the  Interior  received  a  proposed 
regulatory  program  from  the  State  of 
Pennsylvania.  On  October  22. 1980. 
following  a  review  of  that  proposed 
program  as  outlined  in  30  CFR  Part  732, 
the  Secretary  of  the  Interior  disapproved 
the  program.  The  State  resubmitted  ifs 
program  on  January  25. 1982,  and, 
subsequently  the  Secretary  approved 
the  program  conditioned  on  the 
correction  of  minor  deficiencies. 
Information  pertinent  to  the  general 
background  of  the  permanent  program 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments 
and  explanations  of  the  conditions  of 
approval  of  the  Pennsylvania  program 
can  be  found  in  the  July  30, 1982  Federal 
Register  (47  FR  33050).  Additionally,  on 
April  20. 1983.  the  United  States  District 
Court  for  the  Middle  District  of 
Pennsylvania  in  Pennsylvania  Coal 
Mining  Association  v.  Watt,  Civil  No. 
82-1129.  remanded  to  the  Secretary  for 
correction  the  provision  in  the 
Pennsylvania  program  concerning  the 
timing  of  the  bond  release  hearing  and 
the  decision.  Pursuant  to  30  CFR 
732.17(e).  the  Secretary  notified 
Pennsylvania  by  a  letter  dated  June  7, 
1983,  that  a  State  program  amendment 
was  required  to  revise  the  State 
provision.  In  the  Federal  Register  (48  FR 
27102)  dated  June  13. 1983.  OSM 
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announced  its  intention  to  impose  new 
condition  (k)  on  the  approval  of  the 
Pennsylvania  program  to  comply  with 
the  District  court  decision.  The  State 
responded  to  OSM's  June  7, 1983  letter 
on  July  27. 1983  and  advised  OSM  that  it 
would  amend  its  regulations  (PA  86.171] 
to  rectify  the  matter.  In  the  Federal 
Register  dated  September  6. 1983  (48  FR 
40223),  OSM  imposed  condition  (k). 

Submission  of  Program  Amendments 

On  November  2, 1984,  the         ' 
Pennsylvania  Department  of       I 
Environmental  Resources  (DER) 
submitted  program  amendments  to 
satisfy  the  requirements  of  OSM, 
conditions  of  approval  of  the 
Pennsylvania  program  listed  at  30  CFR 
938.11(d)  and  938.11(k). 

Condition  (d)  stipulates  that     | 
Pennsylvania  must  submit  to  the 
Secretary  copies  of  promulgated 
regulations,  or  otherwise  amend  its 
program  to  require  (1)  that  the  applicant 
conduct  a  prime  farmland  investigation 
prior  to  mining  in  the  anthracite  region 
which  is  not  less  effective  than  30  CFR 
779.27,  783.27  (now  cited  at  30  CFR 
785.17(b)),  and  in  accordance  with 
section  507(b)(16)  of  SMCRA;  (2)  that  the 
applicant  obtain  with  respect  to  prime 
farmland,  a  negative  determination 
when  proposing  to  mine  coal  in  the 
anthracite  region  which  is  not  less 
effective  than  30  CFR  786.19(1)  and 
section  510(d)(1)  of  SMCRA;  and  (3)  the 
prohibition  of  bond  release  for 
anthracite  mining  operations  until  after 
the  soil  productivity  for  prime  farmland 
has  been  returned  to  a  level  of  yield 
comparable  with  non-mined  prime 
farmland  which  is  no  less  effective  than 
30  CFR  807.12(e)(2)(iii)  (now  cited  at  30 
CFR  800.40(c)(2))  in  accordance  with 
section  519(c)(2)  of  SMCRA. 

Condition  (k)  stipulates  that 
Pennsylvania  must  submit  to  the 
Secretary  a  copy  of  promulgated 
regulations  or  other  amendments  to  its 
program  to  contain  provisions  no  less 
effective  than  30  CFR  800.40  (b)(2)  and 
(f)  to  require  the  State  to  hold  a  bond 
release  hearing  or  informal  conference 
within  30  days  after  it  is  requested  and 
that  a  decision  be  rendered  within  30 
days  after  the  hearing  or  informal 
conference  has  been  held. 

In  addition  to  amendments  to  satisfy 
conditions  (d)  and  (k),  Pennsylvania 
also  submitted  for  OSM's  approval 
proposed  changes  amending  Sections 
88.24,  88.30.  88.134.  88.135,  88.136,  88.137, 
88.491  of  Pennsylvania's  regulations. 

A  specific  listing  of  the  proposed 
regulatory  amendments  submitted  by 
the  State  is  provided  below:. 


Chapter  86 

Section  8e.37-Ka)(13) — amended  by 
adding  references  to  Chapter  88  to 
satisfy  OSM  condition  for  primacy  as 
required  by  30  CFR  part  938.11(d)(1) 
which  requires  the  applicant  to  conduct 
a  prime  farmland  investigation  prior  to 
mining  in  the  anthracite  region. 

Section  86.171 — revised  to  meet  OSM 
conditions  for  primacy  as  required  by  30 
CFR  938.11(k)  which  requires  a  bond 
release  hearing  or  informal  conference 
within  30  days  after  it  is  requested  and 
that  a  decision  be  rendered  within  30 
days  after  the  hearing  or  informal 
conference. 

Section  86.172(d)(2)(iii) — amended  by 
adding  reference  to  Chapter  88  to  satisfy 
OSM  condition  for  primacy  as  required 
by  30  CFR  938.11(d)(3)  which  prohibits 
bond  release  for  anthracite  operations 
until  after  the  soil  produ(;tivity  for  prime 
farmland  has  been  returned  to  a  level  of 
yield  comparable  with  non-mined  prime 
farmland. 

Chapter  88 

Subchapter  A:  Anthracite  Coal  Mining 
Activities  Application  Requirements, 
Premining  Resources 

Section  88.1    Definitions — the 
following  definitions  were  added  to 
satisfy  OSM  conditions  for  primacy  as 
required  by  30  CFR  938.11(d)  (1).  (2)  and 
(3)  requiring  prime  farmland 
requirements  for  anthracite  operations: 

Cropland 

Historically  used  for  cropland 

Prime  farmland 

Soil  survey 

Section  88.24    Geology 

(b)(4) — ^The  requirement  to  analyze  for 
marcasite  has  been  deleted. 

Section  88.30    Description  of  Land  Use 

(a)  (1)— changed  for  clarification  [the 
map  requirement  of  old  (a)(1)  is  now 
included  in  (a)]. 

(a)  and  old  (1) — added  to  clarify  the 
content  requirements  of  the  statement 
and  map  required  under  paragraph  (a). 

Section  88.31    Maps  and  Plans 

(a)(7) — revised  to  add  the  location  and 
elevation  of  springs  and  wells  to  the 
mapping  requirements. 

Section  88.32    Prime  Farmland 
Investigation 

— Added  to  meet  OSM  conditions  for 
primacy  as  required  by  30  CFR 
938.11(d)  (1)  and  (2)  requiring  prime 
farmland  requirements  for  anthracite 
surface  mine  operaHons. 


Section  88.61    Prime  Farmlands 

— Added  to  comply  with  OSM 
conditions  for  primacy  to  meet  the 
requirements  of  30  CFR  938.11(d)(3) 
requiring  prime  farmland  standards 
for  anthracite  surface  mines. 

Subchapter  B:  Surface  Anthracite  Coal 
Mines,  Minimum  Environmental 
Protection  Performance  Standards 

Section  88.129    Revegetation: 
Standards  for  Successful  Revegetation 

— Added  to  comply  with  OSM 
conditions  for  primacy  to  meet  the 
requirements  to  30  CFR  938.11(d)  (3) 
regarding  prime  farmland  standards 
for  anthracite  surface  mines. 


Blasting:  General 


Section  86.134 
Requirements 

(a) — clarification  (storage  and 
handling  are  covered  by  regulation  of 
blasting  in  Pennsylvania). 

(e)^-clarification  (replaces  term 
"proximity"  with  set  distance  "500 
feet"). 

Section  86.135    Blasting:  Surface 
Blasting  Requirements 

(c)(1) — revised  to  define  the  distance 
from  the  operation  for  a  warning. 

(f)(2) — clarification  (reference  to 
Pennsylvania  blasting  regulations). 

(h) — clarification  (defines  what  the 
three  mutually  perpendicular  directions 
are). 

Section  88. 136    Blasting:  Near 
Underground  Mines 

(a) — clarification  (replaces  term 
"proximity"  with  a  set  distance  "500 
feet"). 

(c) — clarification  regarding  safety 
measures. 

Section  86.137    Blasting:  Records  of 
Blasting  Operations 

(18) — clarification — the  term  "sketch" 
has  been  replaced  with  the  term 
"arrangement"  to  be  more  precise 
regarding  the  information  required. 

(19) — old  19  deleted  (information 
concerning  the  number  of  persons  in  the 
blasting  crew).  New  (19)  is  old  20 
renumbered. 

Subchapter  C:  Antracite  Bank  Removal 
and  Reclamation,  Minimum 
Environmental  Protection  Performance 
Standards 

Section  86.217    Vegetation:  Standards 
for  Successful  Vegetation 

— Added  to  comply  with  OSM 
conditions  for  primacy  to  meet  the 
requirements  of  30  CFR  938.11(d)(3) 
regarding  prime  farmland  standards 
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for  anthracite  bank  removal 
operations. 

Subchapter  D:  Anthradts  RefuM 
Dispoaal.  Minimum  Enivironmental 
Standards 

Section  88.330    Revegetation: 
Standards  for  Successful  Revegetation 

— Added  to  comply  with  OSM 
conditions  for  primacy  to  meet  the 
requirements  of  30  CFR  938.11(d)(3) 
regarding  prime  farmland  standards 
for  anthracite  disposal  operations. 

Subchapter  E:  Coal  Processing  Faculities 

Section  88.381    General  requirements 

(b)(2) — clarification  of  reference. 

(c)(6) — clarification  of  reference. 

(c)(8)— added  to  comply  with  OSM 
conditions  for  primacy  to  meet  the 
requirements  of30  CFR  938.11(d)(1),  (2) 
and  (3)  regarding  land  use  and  prime 
farmland  standards  for  anthracite  coal 
processing  facilities. 

(c)(9)— change  of  number. 

Subchapter  F:  Anthracite  Underground 
Mines 

Section  88.491     Minimum  Requirements 
for  Information  on  Environmental 
Resources 

(')(!) — revised  to  require  landowner 
numrs  and  boundary  information  for 
anthracite  underground  mines. 

{i)(t3) — clarification  (misprint). 

(i)(22) — added  to  require  surface 
fe;tture,information  for  the  prrmit  area 
and  1000  feet  of  permit  area. 

(i)(23) — clarification  (number  change) 

())^clarification — the  term  "maps" 
iidded. 

(k) — added  to  meet  OSM  conditions 
for  primacy  as  required  bv  30  CFR 
938.1 1(d)  (i)  and  (2)  requiring  prime 
farmland  requirements  for  anthracite 
underground  operations. 

Section  88.492    Minimum  Requirements 
for  Reclamation  and  Operation  Plan 

(m) — added  to  comply  with  OSM 
conditions  for  primacy  to  meet  the 
requirements  of  30  CFR  938.11id)(3) 
requiring  prime  farmland  standards  fur 
anthracite  underground  operations. 

Section  88.493    Minimum 
Environmental  Protection  Performance 
Standards 

(8)— added  to  comply  with  OSM 
conditions  for  primacy  to  meet  the 
requirements  of  30  CFR  938.11(d)(3) 
requiring  prime  farmland  standards  for 
anthracite  underground  operations. 

The  proposed  amendments  are 
available  for  review,  in  full  text,  at  the 
addresses  listed  above.  The  Secretary 
seeks  public  comment  on  whether  the 
proposed  modifications  to  the 


Pennsylvania  permanent  program  listed 
above  satisfy  OSM  conditions  of 
approval  (d)  and  (k)  and  meet  the 
criteria  for  approval  of  State  program 
amendments  at  30  CFR  732.15  and 
732.17.  If  the  Secretary  determines  the 
proposed  modi^cations  are  consistent 
with  SMCRA  and  no  less  effective  than 
OSM's  regulations,  the  amendments  will 
be  approved,  and  30  CFR  938  modified 
accordingly. 

Additional  Determination* 

1.  Compliance  With  the  National 
Environmental  Policy  Act  The 
Secretary  has  determined  that  pursuant 
to  section  702(d)  of  SMCRA.  30  U.S.C. 
1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Compliance  With  the  Regulatory 
Flexibility  Act:  The  Secretary  hereby 
determines  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act,  5  U.S.C 
601  et  seq. 

3.  Compliance  With  Executive  Order 
No.  12291:  On  August  28. 1981,  the  Office 
of  Management  and  Budget  (OMB) 
granted  the  Office  of  Surface  Mining 
exemption  from  sections  3,  4,  6,  and  8  of 
Executive  Order  12291  for  all  actions 
taken  to  approve,  or  conditionally 
approve.  State  regulatory  program, 
actions,  or  amendments.  Therefore,  a 
Regulatory  Impact  Analysis  and 
regulatory  review  by  OMB  is  not  needed 
for  this  program  amendment. 

List  of  Subjects  in  30  CFR  Part  938 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

(Pub.  L  95-87.  30  U.S.C.  1201  <?/  ieq.] 

Dated:  December  2ft  1984. 
Wesley  R.  Booker, 

Acting  Director.  Office  of  Surface  Mining. 
(FR  Doc.  85-212  Filed  1-3-85:  8:45  am) 

aaUNQCOOC  «3HM>S4I 


DEPARTMENT  OF  AGRICULTURE 

Forest  Servics 

36  CFR  Part  223 

Disposal  of  National  Forest  System 
Timber 

agency:  Forest  Ser\ice.  USDA. 
ACnON:  Notice  of  proposed  rule. 

SUMMARY:  These  proposed  rules 
implement  the  buy-out  provisions  of  the 
Federal  Timber  Contract  Payment 
Modification  Act.  They  set  forth 


procedures  by  which  entitlement  to  the 
benefits  provided  by  the  Act  can  be 
established  and  prescribe  how  required 
payments  will  be  determined. 

DATl:  Comments  must  be  received  by 
February  4. 1985. 

AOORESS:  Send  written  comments  to  R. 
Max  Peterson.  Chief,  (2400),  Forest 
Service.  USDA,  P.O.  Box  2417. 
Washington.  DC  20013. 

The  public  may  inspect  all  written 
submissions  made  pursuant  to  this 
notice  during  regular  business  hours  in 
the  Office  of  the  Director  of  the  Timber 
Management  Staff,  Room  3207.  South 
Agriculture  Building,  12th  and 
Independence  Ave..  SW,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  M.  Spores,  Timber  Management 
Staff.  (202)  447-4051. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Federal  Timber  Contract  Payment 
Modification  Act  of  October  16, 1984,  (98 
Stat  2213: 16  U.S.C  618)  authorizes  and 
directs  the  Secretaries  of  Agriculture 
and  the  Interior  to  permit  a  Purchaser  to 
return  to  the  Government  a  volume  of 
certain  timber  sale  contracts. 

The  proposed  rule  will  provide 
guidance  to  purchasers  of  National 
Forest  timber  and  to  Forest  Service 
personnel  on  implementing  the  Act  by 
establishing  a  new  Subpart  E.  Timber 
Contract  Payment  Modification 
Program,  in  Part  223  of  Title  36  of  the 
Code  of  Federal  Regulations. 

These  proposed  rules  will  apply  only 
to  Forest  Service  contracts.  However, 
the  Act  provides  that  similar  rules  be 
issued  by  the  Secretary  of  the  Interior 
for  Bureau  of  Land  Management  timber 
sale  contracts. 

The  Forest  Service  and  Bureau  of 
Land  Management  have  engaged  in 
extensive  consultation  and  coordination 
during  the  development  of  their 
respective  rules  in  order  to  achieve  as 
much  consistency  as  possible.  Because 
of  different  statutory  authorities  and 
operating  procedures,  complete 
consistency  is  not  possible.  However, 
considerable  uniformity  has  been 
achieved,  and  the  Agencies  will  make 
further  efforts  to  make  the  final  rules  of 
the  two  Departments  as  uniform  as 
possible. 

On  August  26. 1983.  at  48  FR  38862.  the 
Forest  Service,  at  the  direction  of  the 
President,  established  a  program  to 
extend  certain  timber  sale  contracts. 
The  new  Act  ratiHes  that  extension 
program.  Purchasers  may  buy  out  sales 
extended  under  the  1983  program. 
However,  the  Act  prohibits  the  Forest 
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Service  from  iacluding  new  c»ntract 

provisions  for  calculating  default 
damages  for  sales  extended  under  that 
program. 

In  implementing  the  1063  extenaion 
program,  the  Forest  Service  required 
Purchasers  to  submit  Multi-Sale 
Extension  Plans.  Purchasers  who  buy 
out  timber  sales  included  in  Multi-Sale 
Extenaion  Plans  must  revise  their  plans 
to  reflect  the  boughl-out  sales.  Foreat 
Service  guidelines  related  to  the  revision 
of  Multi-Sale  Extension  Plans  will  be 
modified  to  accommodate  the  effects  of 
the  Federal  Timber  Contract  Payment 
Modification  Act.  The  guideline  changes 
will  be  announced  in  the  Federal 
Register  so  that  they  may  be  available 
to  interested  parties. 

The  Forest  Service  proposes  to 
implement  the  buy-out  provisions  of  the 
Federal  Timber  Contract  Modification 
Act  as  explained  in  this  section.  In 
addition,  the  Forest  Service  Manual  will 
be  amended  to  provide  the  following 
guidance  for  administration  of  the  buy- 
out program. 

1.  Regional  Foresters  Authority.  The 
Regional  Forester  to  whom  an 
application  for  contract  buy-out  is 
submitted  will  review  the  application  so 
as  to  verify  data  submitted  and 
determine  the  applicable  buy-out  costs 
and  volume  entitlement.  Applications  to 
buy  out  contracts  not  meeting  the  buy- 
out requirements  will  be  rejected.  A 
Regional  Forester  who  reviews  an 
application  shall  coordinate  data 
verification  and  calculation  of  buy-out 
charges  and  volume  entitlement  with  the 
Bureau  of  Land  Management  if  the 
Purchaser's  request  for  buy-out  includes 
sales  from  both  agencies.  Action  on  a 
Purchaser's  buy-out  request  may  be 
delegated  by  the  Regional  Forester  to  a 
Forest  Supervisor  for  Purchasers  holding 
only  national  forest  timber  on  a  single 
national  forest. 

2.  Verification  of  Purchaser's  Net 
Book  Worth.  Regional  Foresters  shall 
develop  a  sample  audit  program  to 
verify  Net  Book  Worth  data  submitted 
by  Purchasers. 

3.  Responsibility  of  Contracting 
Officers.  Contracting  Officers  shall 
review  the  timber  sales  included  in 
applications  for  buy-out.  They  shall 
recommend  Regional  Forester 
acceptance  or  rejection  of  each  such 
sale  for  buy-out.  They  shall  notify 
Purchasers  in  writing  of  the  measures 
necessary  to  complete  work  to  Logical 
Stopping  Points  on  partially  performed 
sales.  The  objective  is  to  place  partially 
performed  sales  in  a  condition  which 
minimizes  the  risk  that  significaat 
resource  damage  wiU  occur,  pending 
resale  of  the  incUided  timber. 


4.  Eligibility  of  Partially  Performed 
Contracts.  A  Purchaser  will  be  able  to 
buy  out  a  partially  perfomed  contract 
only  after  remedying  any  aspect  in 
which  contractual  performance  to  date 
was  not  in  full  compliance  wilh  the 
contract  terms.  The  general  mle  is  that 
work  performed  on  partially  cut  units 
will  be  completed  before  a  partially 
performed  contract  can  be  bought  out. 
However,  if  the  Contracting  Officer 
determines,  upon  request,  that  the 
remaining  timber  can  be  incorporated 
into  a  logical  economic  unit  when  the 
timber  is  resold,  the  Contracting  Officer 
may  accept  return  of  a  partially 
harvested  unit.  For  example,  a  cutting 
unit  planned  for  logging  to  two  h^lead 
settings  may  be  accepted  if  lo^mg  to 
only  setting  is  completed  and  the 
unlogged  area  constitutes  an  economic 
unit  for  resale.  The  Forest  Service  might 
also  approve  buy-out  for  a  unit  involving 
several  landings  in  which  planned 
cutting  is  completed  to  less  than  all 
landings  but  (1]  where  the  areas  served 
by  the  landings  that  have  been  used  are 
entirely  cut  in  accordance  with  the 
contract  requirements  and  (2)  the 
remaining  portion  of  the  unit  cmstitutes 
an  economic  unit  when  the  timber  is 
resold.  Generally,  all  timber  tributary  to 
a  landing  on  which  falling  of  tributary 
timber  has  begun  must  be  yarded  before 
the  sale  may  be  accepted  for  buy-out 

a.  Logical  Stopping  Points.  If  a 
Purchaser's  operations  have  created  a 
need  for  additional  work,  such  as 
contractually  required  erosion  control  or 
brush  disposal,  this  work  must  be 
completed  before  the  remainder  of  the 
contract  can  be  bought  out.  Similarly,  if 
work  has  begim  on  a  timber  sale  road, 
the  work  must  be  completed  at  least  to 
the  point  that  soil  exposed  by  the  road 
construction  and  the  roadbed  are 
stabilized;  where  excavation  is  under 
way  this  may  require  completion  of 
excavation  on  the  section  of  the  road  in 
order  to  permit  proper  drainage. 
Likewise,  such  work  as  stream 
protection  and  measures  to  allow  fish 
passage  and  wildlife  movement  must  be 
completed  before  a  contract  is  eligible 
for  buy-out.  The  Contracting  Officer, 
after  consultation  with  the  Purchaser, 
shall  determine  the  Logical  Stopping 
Points  for  such  work. 

b.  Completion  of  Cutting  Units,  ff  the 
Contract^  Officer  determines  diat 
completion  of  a  partially  harvested  unit 
or  a  part  of  such  a  unit  is  necessary 
before  the  remainder  of  the  contract  can 
be  bought  out,  the  Purchaser  may,  upon 
agreement  of  the  Contracting  Officer, 
fulfill  this  obligation  by  falling,  yarding, 
and  decking  the  timber  if  the  remaining 
timber  is  not  subject  to  rapid 
deterioration  and  is  suitable  for  resale. 


Such  vohune  will  be  subject  to  the  Buy- 
out Charge.  If  these  conditions  are  not 
met,  the  Purchaser  must  remove  the 
timber  from  the  sale  area  at  current 
contract  rates  in  order  to  buy  out  the 
contract.  In  addition,  the  PtHchaser  must 
meet  other  contract  requirements  such 
as  erosion  control  and  slash  disposal  for 
the  unit. 

c.  Deterioration  Loss.  A  partially 
perforaied  sale  with  felled  timber  which 
has  deteriorated  shall  not  be  accepted 
for  buy-out  unless  the  Purchaser,  in 
addition  to  the  Buy-Out  Charge,  pays  for 
the  volume  affected  by  deterioration  at 
current  market  rates.  The  Forest  Service 
will  estabhsh  the  value  and  volume  of 
deteriorated  timber.  The  volume 
estimated  to  have  deteriorated  will  be 
included  in  the  contract  volume  upon 
which  the  Buy-Out  Charge  is  calulated. 

5.  Average  Market  Yield  Rates.  The 
Chief  will  furnish  Regional  Foresters  the 
current  value  of  the  "average  market 
yield  of  outstanding  Treasury 
obligations  with  remaining  years  to 
maturity  of  five  years."  This  information 
is  caktilated  monthly  by  the  Treasury 
Department  and  is  available  upon 
request.  The  rate  has  varied  between 
11%  and  13  »^  percent  during  1984.  The 
December  1984  rate  is  11  %  percent. 

6.  Public  Disclosure.  No  assurance 
can  be  provided  that  the  material 
submitted,  including  a  showing  of  Net 
Book  Worth,  can  be  protected  from 
public  disclosure.  All  requests  for 
information  submitted  pursuant  to  the 
Federal  timber  Contract  Payment 
Modification  Act  will  be  handled 
pursuant  to  the  Freedom  of  Information 
Act  (5  U.S.C.  552,  as  amended). 

Regulatory  iaqiact 

The  Federal  Timber  Contract  Payment 
Modification  Act  directs  the  Secretary 
of  Agricidture  and  the  Secretary  of  the 
Interior  to  publish  final  regulations 
implementing  the  act  within  90  days  of 
its  enactment.  Because  of  this  legislated 
timeframe,  review  by  the  Director  of  the 
Office  of  Management  and  Budget  in 
advance  of  publication  of  this  proposed 
rule  is  impracticable.  This  action  has 
been  submitted  for  review  pursuant  to 
Executive  Order  12291.  The  Department 
•f  Agriculture  has  determined  that  this 
regulation  is  not  a  major  rule.  It 
implements  those  portions  of  the  Federal 
Timber  Contract  Payment  Modification 
Act  that  allow 'Purchasers  of  Forest 
Service  timber  sale  contracts  to  return 
certain  of  these  contracts  to  the 
Secretary  of  Agriculture  upon 
satisfaction  of  specified  conditions  and 
payments.  The  Federal  Timber  Contract 
Payment  Modification  Act  is  intended  to 
prevent  a  large  number  of  potential 
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insolvencie*  among  Purchasen  of 
Federal  timber,  to  preserve  the 
employment  generated  by  the  forest 
products  industry,  and  to  avoid  financial 
disruption  to  communities  economically 
dependent  upon  the  industry. 

The  only  discretion  available  to  the 
Secretary  under  the  Act  is  in 
establishing  administrative  procedures 
to  implement  the  buy-out  provisions  of 
the  Act  The  implementing  procedures 
proposed  in  this  rule  seek  to  minimize 
further  cost  to  both  the  Government  and 
Purchasers  by: 

1.  Limiting  procedures  to  those  set 
forth  in  the  Act  as  much  as  possible; 

2.  Following  standard  Forest  Service 
contracting  practice  and  procedure 
wherever  possible; 

3.  Providing  cost  effective  methods  for 
administering  the  buy-out  provisions: 
and. 

4.  Minimizing  delay  and  disruption  to 
the  ongoing  timber  management 
program  and  to  Purchasers  of  timber 
sales. 

Separately  from  the  provisions  of  the 
Act  the  procedures  proposed  by  this 
rule  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more, 
will  not  result  in  major  increases  in 
costs  for  consumers,  individual 
industries.  Federal.  State,  or  local 
Government  agencies  or  geographic 
regions,  and  will  not  have  significant 
adverse  effects  on  competition, 
employment  investment  productivity, 
innovation,  and  the  ability  of  United 
States-based  industries  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 

The  Assistant  Secretary  of  Agriculture 
for  Natural  Resources  and  Environment 
has  determined  that  this  rule,  separately 
from  the  provisions  of  the.  Act,  will  not 
have  significant  economic  impacts  on  a 
substantial  number  of  small  entities.  The 
Act  applies  equally  to  small  and  large 
entities  and  establishes  the 
qualifications  and  the  calculation  of  the 
amount  to  be  paid  or  arrangements  to  be 
made  in  order  to  buy  out  a  Federal 
timber  contract. 

Based  on  environmental  analysis,  this 
proposed  rule  will  not  significantly 
affect  the  environment.  An 
environmental  impact  statement  is  not 
required  under  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C)).  In  accordance  with 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507).  the  reporting  and 
recordkeeping  provisions  that  are 
included  in  this  proposed  rule  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  pursuant  to  the 
procedures  of  5  CFR  Part  1320.  Reporting 
and  recordkeeping  provisions  will  not 


be  effective  until  OMB  approval  has 
been  obtained. 

List  of  SubjecU  in  36  CFR  Part  223 

Exports.  Government  contracts. 
National  forests.  Reporting  and 
recordkeeping  requirements,  and 
Timber. 

PART  223— (AMENDED] 

For  the  reasons  set  out  in  the 
preamble,  Part  223  of  Chapter  II.  Title 
36,  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

1.  Revise  the  authority  citation  for 
Part  223  to  read  as  follows: 

Authority:  Sec.  14.  Pub.  L  94-56a  90  Stat. 
2958. 16  U.S.C  472«.  unless  otherwise  noted. 
Subpart  B  also  iMued  under  sec.  2.  Pub.  L  96- 
478.  96  Slat.  2213,  16  U.S.C.  6ia 

2.  Add  a  new  Subpart  E  to  read  as 
follows: 

Subpart  E— fsdsral  TkntMr  Contract 
Psynwnt  Modification  Program 

Sm. 

223.170  Definitions. 

223.171  Application  for  contract  buy-out. 

223.172  Volume  entitlement. 

223.173  Buy-out  cost. 

223.174  Conditions  for  return  of  timber  sale 
contracts. 

223.175  Return  of  contracts. 

223.176  Alternate  method  of  payment 

223.177  Credits  against  buy-out  charges. 

223.178  Buy-out  payments. 

Subpart  E— Federal  Timber  Contract 
Payment  Modification  Program 

1223.170    Definitions. 

The  terms  used  in  this  subpart  have 
the  following  meaning: 

"Act" — ^The  Federal  Timber  Contract 
Payment  Modification  Act. 

"Affiliates" — Business  concerns  or 
individuals  are  Affiliates  if  directly  or 
indirectly,  (1)  either  one  controls  or  has 
the  power  to  control  the  other,  or  (2)  one 
or  more  third  parties  controls  or  has  the 
power  to  control  both.  In  determining 
whether  or  not  affiliation  exists, 
consideration  shall  be  given  to  all 
appropriate  factors,  including,  but  not 
limited  to.  common  ownership,  common 
management  and  contractual 
relationships.  Concerns  affiliated  at  any 
time  during  the  period  of  June  1, 1984.  to 
the  date  of  the  Purchaser's  buy-out 
application  shall  be  considered 
Affiliates  for  purposes  of  determining 
Purchaser's  Net  Book  Worth  and 
Volume  Entitlement.  The  effect  of  joint 
venture  agreements  upon  affiliation  will 
be  determined  on  a  case-by-case  basis, 
based  upon  the  nature  of  the 
relationship  established  by  the  joint 
venture. 

"Buy-Out  Cost."  Buy-Out  Charge"— 
The  payment  prescribed  by  §  223.173  of 


this  subpart  for  each  one  thousand 
board  feet  of  Net  Merchantable 
Sawtimber,  or  equivalent,  to  be  bought 
out  It  does  not  include  any  payments, 
deposits,  claims,  or  costs  required  by  or 
under  the  timber  sale  contracts  involved 
or  payments  for  deterioration  of  felled 
timber  on  the  ground. 

"Conditionally  Returned  Contract" — 
An  otherwise  qualified  timber  sale 
contract  under  which  harvest  or  road 
construction  required  by  the  contract 
has  begun,  but  on  which  either  harvest 
operations  or  road  construction  have  not 
yet  been  completed  to  a  Logical 
Stopping  Point  and  on  which  the 
Purchaser  has  yet  to  complete  specified 
requirements  before  the  contract  can  be 
bought  out. 

"Contract  Overbid" — ^The  difference 
between  the  weighted  average 
advertised  contract  rate  for  the  Net 
Merchantable  Sawtimber  and  the 
weighted  average  rate  the  Purchaser  bid 
for  the  Net  Merchantable  Sawtimber. 

"Contracting  Officer" — The 
designated  Forest  Service  officer  having 
authority  to  make  decisions  relating  to 
the  timber  sale  contract. 

"Current  Delivered  Log  Cost" — The 
Forest  Service  or  Bureau  of  Land 
Management  estimate  as  of  October  16, 
1984.  (developed  to  determine  the 
Purchaser's  Loss  on  a  timber  sale)  of  the 
cost  including  payment  at  current 
contract  rates,  to  a  Purchaser  of  average 
efficiency  to  produce  and  deliver  logs 
from  that  sale. 

"Current  Delivered  Log  Value" — The 
Forest  Service  or  Bureau  of  Land 
Management  estimate  as  of  October  16. 
1984,  (developed  in  order  to  determine  a 
Purchaser's  Loss  on  a  timber  sale)  of  the 
value  of  delivered  logs  from  that  sale. 

"Defaulted  Contract" — An 
uncompleted  Forest  Service  timber  sale 
contract  that  has  expired,  or  has  been 
abandoned  or  repudiated  by  the 
Purchaser,  or  has  been  cancelled  by  the 
Forest  Service  pursuant  to  a  breach  of 
the  contract  by  the  Purchaser.  The  date 
of  default  in  such  circumstances  is  the 
date  of  expiration,  abandonment 
repudiation  or  cancellation,  as 
applicable. 

"Effective  Purchaser  Credit" — Unused 
earned  Purchaser  Credit  that  does  not 
exceed  "Current  Contract  Value"  minus 
"Base  Rate  Value"  as  defined  in  Forest 
Service  timber  sale  contracts. 

"Independent  Certified  Public 
Accountant" — An  individual,  or 
partnership  of  individuals,  licensed 
under  State  law  to  render  an  opinion  on 
the  correctness  of  financial  statements 
and  not  an  employee  of  the  applicant  or 
of  an  Affiliate  of  the  applicant. 
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"Logical  Stopping  Point" — The  point 
of  accomplishment,  as  determined  by 
the  Contracting  Officer  after  ^ 

consultation  with  the  Purchaser,  to 
which  Purchaser  must  timely  complete 
contractually  required  work.  Such  point 
shall,  as  determined  by  the  Forest 
Service,  include  removal  of  felled  timber 
or  payment  for  deterioration  to  felled 
timber. 

"Net  Book  Worth" — The  excess  of 
assets  (using  historical  cost-basis 
accounting  principles]  over  liabilities,  as 
determined  through  consistently  applied 
and  generally  accepted  accounting 
standards.  For  a  corporation.  Net  Book 
Worth  represents  the  shareholders' 
equity.  For  a  partnership.  Net  Book 
Worth  represents  the  sum  of  the 
partners'  capital  accounts.  For  a 
proprietorship.  Net  Book  Worth 
represents  the  owner's  properietorship 
account  for  that  business  concern.  The 
worth  so  determined,  however,  shall  be 
adjusted  if  necessary  so  as  to  exclude 
any  asset  or  liability  arising  from  any 
outstanding,  uncut  Federal  timber  sale 
contract.  For  a  Purchaser  with  Affiliates, 
Net  Book  Worth  shall  be  consolidated 
for  that  Purchaser  and  its  Affiliates. 

"Net  Merchantable  Sawtiinber" — ^That 
volume  of  timber  included  in  Forest 
Service  timber  sales  characterized  as 
"logs"  or  "sawlogs"  and  meeting  the 
utilization  standards  stated  in 
provisions  A-2,  AT-2,  or  2  of  Forest 
Service  timber  sale  contracts. 

"Purchaser" — An  individual  or  entity 
holding  either:  (1)  A  Qualifying 
Contract:  of  (2)  a  Qualified  Defaulted 
Contract. 

"Purchaser  Credit" — The  credit 
earned  pursuant  to  a  Forest  Service 
timber  sale  contract  for  construction  of 
specified  roads  or  as  otherwise  provided 
in  such  contracts. 

"Purchaser's  Loss"— The  result  of 
subtracting  the  Current  Delivered  Log 
Value  from  the  Current  Delivered  Log 
Cost  on  a  Qualifying  Contract  or  on  a 
Qualified  Defaulted  Contract  held  by  the 
same  party  or  an  Affiliate  both  on  June 
1, 1984.  ami  on  the  date  application  for 
buy-oji  is  made. 

"Purchaser's  Aggregate  Ix)S8" — The 
total  Purchaser's  Loss  determined  for  a 
Purchaser  and  its  Affiliates  on  all  its  or 
their  Qualifying  Contracts  and  Qualified 
Defaulted  Contracts. 

"Qualified  Defaulted  Contract" — An 
otherwise  Qualifying  Contract  which 
was  defaulted  after  January  1, 1961,  and 
which  meets  the  following  conditions: 

(1)  Settlement  for  damages  has  not 
been  reached  between  the  Purchaser 
and  the  United  States. 

(2)  The  Purchaser's  Aggregate  L,oss  as 
determined  under  these  rules  exceeds  50 


percent  of  the  Purchaser's  Net  Book 
Worth. 

"Qualifying  Contract" — A  Forest 
Service  timber  sale  contract  bid  prior  to 
January  1. 1982,  for  an  original  contract 
period  of  10  years  or  less,  and  which  is 
still  in  effect  both  on  June  1, 1984,  and 
on  the  date  application  for  buy-out  is 
made. 

"Voliune  Entitlement" — The  aggregate 
volume  of  Bureau  of  Land  Management 
and  Forest  Service  Net  Merchantable 
Sawtimber  that  may  be  bought  out 
under  the  Act. 


S  223.171 
out 


Application  for  contract  buy- 


(a)  Contents.  Within  90  days  of  final 
publication  of  these  rules,  any  Purchaser 
making  application  for  contract  buy-out 
shall  provide  the  Regional  Forester  of 
the  Region  in  which  the  Purchaser  holds 
the  greatest  volume  of  National  Forest 
timber  under  contract,  the  following 
information: 

(1]  Names  and  addresses  of  all 
Affiliates. 

(2)  (i)  A  list  of  all  Forest  Service  and 
Bureau  of  Land  Management  Qualifying 
Contiacts  and  Qualified  Defaulted 
Contracts  held  by  the  Purchaser  and  its 
Affiliates  on  January  1, 1982. 

(ii)  A  list  of  all  Forest  Service  and 
Bureau  of  Land  Management  Qualifying 
Contracts  and  Qualified  Defaulted 
Contracts  held  by  the  Purchaser  and  its 
Affiliates  on  both  June  1, 1984.  and  the 
date  the  application  for  buy  out  is  made. 
These  lists  shall  show  the  timber  sale 
name,  contract  number,  contract  date, 
and  Net  Merchantable  Sawtimber 
volume  remaining  under  contract  as  of 
January  1, 1982,  and  at  the  date 
application  for  buy-out  is  made.  The  Net 
Merchantable  Sawtimber  volume 
remaining  under  contract  is  determined 
by  subtracting  the  volume  removed  and 
paid  for  as  of  the  specified  date  from  the 
advertised  contract  volume. 

(3)  If  Purchaser  claims  eligibility  for  a 
Buy-Out  Cost  less  than  the  maximum 
Buy-Out  Cost  prescribed  by  Section 
2(a)(3){A)(iii)  of  the  Act  (16  U.S.C. 
6i8{a)(3)(A)(iii)),  Purchaser  shall 
provided  a  certification  of  combined  Net 
Book  Worth  of  itself  and  its  Affiliates, 
together  with  supporting  data  therefore, 
as  prescribed  by  §  223.171(b). 

(4)  A  hst  of  Qualifying  Contracts  and 
Qualified  Defaulted  Contracts  held  by 
the  Purchaser  and  its  Affiliates  as  of 
June  1, 1984,  and  on  the  date  of 
application  for  buy-out  that  the 
Purchaser  requests  to  buy  out.  The  total 
Net  Merchantable  Sawtimber  volume 
requested  to  be  bought  out  shall  be 
within  the  Purchaser's  Volume 
Entitlement.  The  contracts  shall  be 


arranged  in  the  order  of  preference  for 
buy-out.  i 

(5)  If  Purchaser  is  in  bankruptcy, 
approval  of  the  application  by  the 
Bankruptcy  Court. 

(6)  If  Purchaser  requests  use  of  the 
alternate  method  for  payment  of  Buy- 
out Cost  available  pursuant  to 

S  223.176,  Purchaser  shall  provide  the 
written  statements  required  by 
subsection  (b]  of  that  section. 

(b)  Election  to  Certify  Net  Book 
Worth.  A  Purchaser  electing  to  certify 
Net  Book  Worth  shall  submit  the 
following  as  part  of  its  application  for 
contract  buy-out: 

(1)  A  special  purpose  statement 
certified  by  an  Independent  Certified 
Public  Accountant  stating  the  Net  Book 
Worth  of  the  Purchaser  and  its 
Affiliates.  Net  Book  Worth  shall  be 
reported  as  of  the  end  of  the  most 
recently  completed  fiscal-year  quarter 
for  the  Purchaser  and  its  Affiliates. 

(2]  A  copy  of  the  most  recent  annual 
income  statement  and  balance  sheet  of 
the  Purchaser  and  Affiliates.  If  more 
than  3  months  have  elapsed  since 
completion  of  such  fiscal  year,  the 
Purchaser  shall  also  supply  an  income 
statement  for  the  period  from  the  end  of 
the  fiscal  year  to  the  end  of  the  most 
recently  completed  fiscal-year  quarter 
and  a  balance  sheet  as  of  the  end  of 
such  quarter. 

(3)  The  name,  address,  and  telephone 
number  of  the  Independent  Certified 
Public  Accountant  certifying  the  special 
purpose  statement. 

(4)  An  agreement  that  the  Purchaser 
(i)  will  retain  for  3  years  the  accounting 
records  used  to  develop  its  financial 
statements  for  the  determination  of  Net 
Book  Worth,  and  (ii)  will  make  such 
information  available,  upon  request,  for 
Forest  Service  verification  and  for 
Office  of  Inspector  General  review. 

(5)  A  statement  signed  by  the 
Purchaser  or,  in  the  case  of  a  corporate 
Purchaser,  by  its  chief  operating  officer, 
certifying  that  the  special  purpose 
statement  as  to  the  Purchaser's  Net 
Book  Worth  is  true  and  correct;  that  the 
statement  is  made  within  the  scope  of  18 
U.S.C.  1001:  and  that  the  submitted 
financial  statements  of  the  Purchaser 
and  its  Affiliates  (i)  accurately  reflect 
the  operating  results  for  the  period 
covered,  (ii)  are  a  true  and  correct 
representation  of  the  financial  condition 
of  the  Purchaser  and  its  Affiliates  as  of 
t^ie  date  indicated,  and  (ii)  are  in 
accordance  with  accounting  standards 
generally  applied  in  the  forest  products . 
industry. 

(c)  Determination  of  eligibility— The 
Regional  Forester  to  whom  the 
application  for  contract  buy-out  is 
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submitted  shall  detennine  (1)  the 
qualification  for  buy-out  of  contracts 
listed.  (21  Volume  Entitlement.  (3) 
Purchaser's  Loss  of  each  Qualifying 
Contract  and  on  each  Qualified 
Defaulted  Contract  and  (4)  Purchaser's 
Aggregate  Loss.  The  Regional  Forester 
shall  notify  the  Purchaser  of  those 
determinations.  If  the  Regional  Forester 
determines  that  any  contract  elected  for 
buy-out  is  not  a  Qualifying  Contract  or 
is  not  a  Qualified  Defaulted  Contract,  or 
is  ineligible  to  be  a  Conditionally 
Returned  Contract,  the  Purchaser  shall 
have  10  days  after  receipt  of  notification 
from  the  Regional  Forester  of  this 
determination  in  which  to  submit  a 
revised  list  of  qualifying  Contracts  and 
Qualified  Defaulted  Contracts'for  which 
buy-out  is  elected. 

{223.172    VohirwwttMwMnL 

(a)  Basis  for  entitlement.  Volume 
Entitlement  shall  be  based  on  the  total 
volume  of  Net  Merchantable  Sawtimber 
held  by  Purchaser  and  Affiliates  as  of 
January  1. 1982,  in  otherwise  Qualifying 
Contracts  and  Qualified  Defaulted 
Contracts,  including  Bureau  of  Land 
Management  contracts,  open  as  of  June 
1. 1984.  For  purposes  of  determining 
Volume  Entitlement,  the  party  holding 
the  contract  as  of  January  1. 1982.  need 
not  be  the  same  party  holding  the 
contract  as  of  June  1. 1984. 

(b)  Holders  of  more  than  27.3  million 
board  feet.  A  Purchaser  and  Affiliates 
holding  more  than  27.3  million  board 
feet  of  Net  Merchantable  Sawtimber  in 
Qualifying  Contracts.  Qualified 
Defaulted  Contracts,  and  in  qualifying 
Bureau  of  Land  Management  contracts 
as  defined  in  49  FR  47513  as  of  January 
1. 1982.  are  entitled  to  buy  out  up  to  55 
percent  of  such  sawtimber  volume  up  to 
a  maximum  of  200  million  board  feet. 

(c)  Holders  of  27.3  million  board  feet 
or  less.  A  Purchaser  and  Affiliates 
holding  a  total  of  27.3  million  board  feet 
or  less  of  Net  Merchantable  Sawtimber 
in  Qualifying  Contracts.  Qualified 
Defaulted  Contracts,  and  in  qualifying 
Bureau  of  Land  Management  contracts 
as  defined  in  49  FR  47513  as  of  January 
1. 1982,  are  entitled  to  buy  out  up  to  15 
million  board  feet  of  such  timber  volume 
or  one  contract,  whichever  is  greater  in 
volume. 

(d)  Volume  exceptions.  (1)  Only 
where  a  Purchaser  and  Afliliates  could 
not  otherwise  attain  its  or  their 
percentage  of  volume  eligibility  for  buy- 
out, and  provided  the  maximum  volume 
of  200  million  board  feet  is  not 
exceeded,  the  percentage  limitation  of 
Paragraph  (b)  of  this  section  or  the 
volume  limitation  of  paragraph  (c)  of 
this  section  may  be  exceeded  by  a 
volume  amount  not  to  exceed  the 


volume  of  the  smallest  contract 
requested  for  buy-out  by  the  Purchaser 
and  Affiliates. 

(2)  If  a  Purchaser  and  Affiliates 
cannot  otherwise  attain  its  or  their  full 
volume  eligibile  for  buy-out.  Purchaser 
may  buy  out  of  a  Qualifying  Contract  by 
paying,  in  addition  to  the  &Liy-Out 
charge,  current  contract  rates  under  the 
contract  for  so  much  of  the  volume  in 
the  contract  as  would  cause  the  total 
volume  being  bought  out  by  the 
Purchaser  and  its  Affiliates  to  exceed 
200  million  board  feet  of  Net 
Merchantable  Sawtimber. 

9223.173    Buy  out  cost 

(a)  Calculation  with  net  book  worth. 
The  Buy-Out  Cost  shall  be  as  follows: 

(1)  If  a  Purchaser's  Aggregate  Loss 
exceeds  100  percent  of  Net  Book  Worth, 
the  Buy-Out  Cost  shall  be  $10  for  each 
thousand  board  feet  to  be  bought  out: 

(2)  If  a  Purchaser's  aggregate  Loss  is 
between  50  percent  and  100  percent  of 
Net  Book  Worth,  the  Buy-out  Cost  for 
each  thousand  board  feet  shall  be  either 
10  percent  of  the  Contract  Overbid  for 
each  contract  affected,  or  $10. 
whichever  is  more: 

(3)  If  a  Purchaser's  aggregate  Loss  is 
50  percent  or  less  of  Net  Book  Worth, 
the  Buy-Out  Cost  shall  be  determined  on 
the  basis  of  percentages  in  25  million 
board  feet  increments  according  to  the 
following  scale: 

(i)  For  the  first  125  million  board  feet, 
the  Buy-Out  Cost  for  each  thousand 
board  feet  shall  be  either  15  percent  of 
the  Contract  Overide  for  each  contract 
affected,  or  $10,  whichever  is  more: 

(ii)  For  any  amount  above  125  million 
board  feet  to  150  million  board  feet,  the 
Buy-Out  Cost  for  each  thousand  board 
feet  shall  be  either  20  percent  of  the 
Contract  Overbid  for  each  contract 
affected,  or  $10.  whichever  is  more; 

(iii)  For  any  amount  above  150  million 
board  feet  to  175  million  board  feel,  the 
Buy-Out  Cost  for  each  thousand  board 
feet  shall  be  either  25  percent  of  the 
Contract  Overbid  for  each  contract 
affected,  or  $10.  whichever  is  more: 

(iv)  For  any  amount  above  175  million 
board  feet  to  200  million  board  feet,  the 
Bay-Out  Cost  for  each  thousand  board 
feet  shall  be  either  30  percent  of  the 
Contract  Overbid  for  each  contract 
affected,  or  $10.  whichever  is  more. 

(b)  Calculation  without  net  book 
worth.  If  a  Purchaser  and  its  Affiliates 
elect  not  to  supply  the  Net  Book  Worth 
information  required  in  $  223.171(b].  the 
applicable  Buy-Out  Cost  shall  be  as 
prescribed  by  paragraph  (a)(3)  of  this 
section. 


S  223.174    CondHtons  for  return  of  timber 
sat*  contracts. 

(a)  Contracts  returned  in  full. 
Qualifying  Contracts  bought  our 
pursuant  to  this  subpart  which  have  had 
no  harvesting  or  road  construction  work 
performed  shall  be  returned  in  full. 

(b)  Conditionally  returned  contracts. 
A  Conditionally  Returned  Contract 
included  in  Purchaser's  application 
under  $  223.171(a)(4)  shall  be  subject  to 
discretion  of  the  Regional  Forester 
either:  (1)  To  reject  return  of  the  contract 
because  the  remaining  unharvested 
volume  is  substantially  unrepresentative 
of  the  original  sale  as  a  whole  in  terms 
of  .opecies.  logging  costs,  or  other 
appropriate  criteria,  and  because 
accepting  the  returns  of  such  a  contract 
would  seriously  disadvantage  the 
Government;  or  (2)  to  accept  the  return 
after  compliance  by  the  Purchaser  with 
conditions  prescribed  by  the  Contracting 
Officer. 

(c)  Logical  Stopping  Points.  A 
Conditionally  Returned  Contract  will  be 
accepted  for  buy-out  after  the  Purchaser 
has  completed  contractual  obligations 
for  the  units  on  which  harvest  has 
begun,  including  road  construction,  to 
Logical  Stopping  Points.  The  Purchaser 
shall  return  in  full  cutting  units  on  which 
harvest  has  not  begun.  A  Logical 
Stopping  Point  shall  include  removal  of 
any  felled  timber  on  the  ground  at 
current  contract  rates  or  payment  for  the 
volume  of  such  timber  affected  by 
deterioration  at  current  market  rates. 
The  volume  and  value  of  deteriorated 
timber  shall  be  established  by  the  Forest 
Service.  Such  payment  shall  be  in 
addition  to  payment  of  Buy-Out  Cost  for 
the  volume  of  timber  affected  by 
deterioration. 

(d)  Remedy  for  breach.  Before  the 
Forest  Service  will  accept  a 
Conditionally  Returned  Contract  for 
buy-out,  a  Purchaser  shall  remedy  any 
contract  breach  or  other  aspect  in  which 
work  performed  to  date  is  not  in  full 
compliance  with  the  terms  of  the 
contract.  A  contract  in  breach  only 
because  of  failure  to  pay  extension 
deposits  or  interest  on  extension 
deposits  shall  become  eligible  for  buy- 
out upon  payment  of  the  full  amount  of 
interest  due  up  to  the  date  the 
Purchaser's  buy-out  application  is 
received  by  the  Forest  Service. 

(e)  Time  limits.  After  consultation 
with  the  Purchaser  respecting  each 
Conditionally  Returned  Contract,  the 
Contracting  Officer  will  establish 
reasonable  dates  for  the  Purchaser  to 
complete  such  contracts  to  a  Logical 
Stopping  Point.  Such  dates  will  be 
specified  as  part  of  the  approval  of  the 
conditional  return.  Failure  to  complete 
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requirements  within  the  established 
time  shall  result  in  rejection  of  a 
Conditionally  Returned  Contract  unless- 
the  delay  is  caused  by  factors  beyond 
control  of  the  Purchaser. 

(f)  Notification  of  conditions.  Upon 
notification  from  the  Contracting  O^icer 
of  the  conditions  that  must  be  met  in 
order  for  a  Conditionally  Returned 
Contract  to  be  accepted,  a  Purchaser 
may.  within  10  days  submit  an  amended 
buy-out  application  subtituting  other 
Qualifying  Contracts  or  Qualified 
Defaulted  Contracts. 

(g)  Final  Volume  for  Buy-Out  Cost.  To 
determine  the  Buy-Out  Cost  for  a 
Conditionally  Returned  Contract,  the 
Contracting  Officer  will  compute  the 
final  volume  by  substracting  the  Net 
Merchantable  Sawtimber  volume  paid 
for  irom  the  advertised  Net 
Merchantable  Sawtimber  volume.  The 
Nei  Merchantable  Sawtimber  volume 
paid  for  shall  include  volume  removed 
and  paid  for  as  a  condition  for  b{uy-out 
of  the  contract. 

§223.175    Return  Of  contract*. 

(a)  Release  from  further  obligations. 
The  Forest  Service  shall  release  a 
Purchaser  from  further  obligation  to  cut, 
remove,  and  pay  for  timber  under  a 
returned  contract  upon: 

(1)  Payment  or  arrangement  for 
payment  (\  223.176)  of  the  applicable 
Buy-Out  Cost; 

(2)  Timely  payment  of  any 
Government  cliam  against  the  Purchaser 
that  arose  under  the  contract  prior  to 
buy-out;  and. 

(3)  Timely  completion  of  the 
conditions  prescribed  by  the  Contracting 
Officer  if  the  contract  is  a  Conditionally 
Returned  Contract  (5  223.174). 

(b)  Contracts  without  harvest. 
Contractual  obligations  on  a  contract 
under  which  harvest  heis  not  begun  shall 
be  held  in  abeyance  as  of  the  date  of 
Regional  Forester  receives  a  Purchaser's 
completed  application  for  contract  buy- 
out pursuant  to  §  223.171.  The  period  of 
abeyance  shall  continue  until  the 
contract  is  released  pursuant  to 
paragraph  (a)  of  this  section  or  until  the 
contract  is  determined  to  be  unqualified 
for  buy-out.  If  a  contract  is  determined 
to  be  unqualified  for  buy-out,  the 
Purchaser  shall  be  responsible  for 
payment  obligations  and  interest 
accruals  arising  during  the  period  of 
abeyance. 

(c)  Contracts  with  harvest.  A  contract 
under  which  harvest  has  begun  will 
remain  in  full  force  and  effect  until 
release  pursuant  to  paragraph  (a)  of  this 
section. 


S  223.178    Altaniato  nwthod  of  payment 

(a)  Quarterly  buy-out  payments.  If  a 
Purchaser  is  unable  to  obtain  sufficient 
credit  at  reasonable  rates  and  terms  to 
finance  the  Buy-Out  Cost,  the  Purchaser, 
upon  payment  of  5  percent  of  the  Buy- 
Out  Cost,  may  execute  a  promissory 
note  in  form  satisfactory  to  the 
Secretary  to  pay  the  remainder  of  the 
Buy-Out  Cost  in  equal  quarterly 
payments  over  a  period  of  not  to  exceed 
5  years  at  an  interest  rate  adjusted  at 
each  payment  equal  to  the  average 
market  yield  of  outstanding  Treasury 
obligations  with  remaining  years  to 
maturity  of  5  years.  To  guarantee 
payment,  Purchaser  must  provide  an 
acceptable  surety  bond  on  a  form 
provided  by  the  Forest  Service,  or 
provide  an  irrevocable  letter  of  credit,  or 
securities  of  the  United  States,  in  an 
amount  sufficient  to  cover  the  entire 
buy-out  payment. 

(b)  Eligibility  establishment.  To 
establish  inability  to  obtain  sufficient 
credit  elsewhere,  a  Purchaser  must 
provide  a  written  statement  from  three 
State  or  Federally  chartered  lending 
institutions.  One  of  these  statements 
must  be  from  a  lending  institution  with 
whom  the  Purchaser  usually  transacts 
business  and  must  so  state.  Each 
statement  must  show  that  the  Purchaser 
has,  upon  application  in  form  and  detail 
acceptable  to  the  lending  institution, 
been  denied  a  loan  from  that  lending 
institution  for  all  or  part  of  the  amount 
equal  to  the  Buy-Out  Cost  at  an  interest 
rate  within  4  percentage  points  above 
the  current  average  market  yield  of 
outstanding  Treasury  obligations  with 
remaining  years  to  maturity  of  5  years. 
The  statement  must  be  signed  by  an 
authorizing  officer  of  the  institution. 

§  223.177    Credits  against  buy-out  charges. 

A  Contracting  Officer  may  permit 
certain  unobligated  credits  in  a  timber 
sale  account  of  Forest  Service  contracts 
to  be  bought-out  to  be  credited  against 
the  Buy-Out  Charge  as  determined  by 
the  Contracting  Officer.  Examples  of 
such  credits  include  earned,  unused 
Effective  Purchaser  Credit  and 
unencumbered  cash  deposits. 

§  223.178    Buy-out  payments. 

(a)  Determination  of  purchaser's  buy- 
out cost.  The  Regional  Forester  to  whom 
the  application  for  contract  buy-out  is 
submitted  will  obtain  the  Bureau  of 
Land  Management  authorized  officer's 
determination  of  the  purchaser's  loss  on 
any  Bureau  of  Land  Management 
qualifying  contracts  included  in  the 
application  for  use  with  the  Purchaser's 
Aggregate  Loss  on  Forest  Service 
contracts  (§  223.171)(c)),  to  determine 


the  Buy-Out  Cost  (5  223.173)  for  Forest 
Service  timber  sale  contracts. 

(b)  Purchaser  Payment.  The  Purchaser 
shall  make  Buy-Out  Cost  payments  for 
Forest  Service  contracts  within  30 
calendar  days  of  billing  by  the  Regional 
Forester. 

Dated.  December  31. 1984. 
John  B.  Crowell,  Jr., 

Assistant  Secretary  for  Natural  Resources 

and  En  vironmenl. 

|FR  Doc.  8S-285  Filed  1-3-85;  8:45  am) 

BIIXING  COOE  3410-11-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(A-6-FRL-274S-2] 

Approval  and  Promulgation  of  State 
Implementation  Plan;  Texas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  By  this  Notice  EPA  proposes 
to  promulgate  a  federal  compliance  date 
for  the  Texas  lead  State  Implementation 
Plan  (SIP)  for  El  Paso  County  for 
compliance  with  certain  lead  pollution 
control  measures  at  the  ASARCO 
primary  lead  smelter  in  El  Paso.  This 
action  is  pursuant  to  the  requirements  of 
section  110(c)  of  the  Clean  Air  Act 
(hereinafter  referred  to  as  the  Act).  EPA 
previously  approved  most  of  the  Texas 
lead  SIP  for  El  Paso,  but  disapproved  a 
specific  compliance  date,  on  August  13, 
1984  (49  FR  32184). 

date:  Comments  and  any  request  for  a 
public  hearing  on  this  action  must  be 
received  or  postmarked  on  or  before 
February  4, 1985. 

ADDRESSES:  Comments  and  requests  for 
public  hearing  should  be  addressed  to: 
John  Hepola,  EPA,  State  Implementation 
Plan  Section  (6AW-AS),  1201  Elm 
Street,  Dallas,  Texas  75270.  Attention: 
Docket  No.  6A-84-01. 

The  rulemaking  file,  including  the 
Technical  Support  Document,  may  be 
inspected  at  the  following  locations 
between  8:00  am  and  4:30  pm  on 
weekdays,  and  a  reasonable  fee  may  be 
charged  for  copying: 
U.S.  Environmental  Protection  Agency, 

Central  Docket  Section,  West  Tower, 

Lobby,  Gallery  No.  1,  401  M  Street. 

SW.,  Washington,  D.C.  20460 
U.S.  Environmental  Protection  Agency, 

Region  6,  Air  Branch,  1201  Elm  Street, 

Dallas,  Texas  75270 
El  Paso  City  Health  Department,  222 

South  Campbell,  El  Paso,  Texas  79901. 
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KTiON  contact: 

Keith  Baugues,  State  Implementation 
Plan  Section,  EPA.  Dallas.  Texas  75270. 
Telephone  (214)  7B7-15ia  (FTS) 
729-15ia 


AMY 


L  Introductioo 

Today's  action  is  in  response  to  a 
court  ordered  schedule  resulting  from  a 
Settlement  Agreement  reached  on  July 
2a  1983  between  EPA  and  the  Natural 
Resources  Defense  Council.  Inc.  (NRDC 
et  al  V.  Ruckelshaus  et  al.  Civil  Action 
No.  82-2137)  in  the  U.S.  District  Court 
for  the  District  of  Columbia.  The  State  of 
Texas  submitted  a  final  lead  SIP  for  El 
Paso  on  June  29. 1984.  which  EPA 
approved  on  August  13. 1984  (49  FR 
32184).  except  for  a  disapproval  of  one 
compliance  date  which  the  State  had 
included  in  the  SIP.  For  SIPs  or  portions 
of  SIPs  which  EPA  has  disapproved, 
EPA  is  required  by  the  Settlement 
Agreement  to  propose  a  federal  SIP  by 
October  1, 1964.  This  notice  is  proposing 
a  federal  compliance  date  for  the 
installation  of  certain  control  measures 
required  by  the  Texas  lead  SIP  for  El 
Paso,  and  requests  public  comments  on 
EPA's  proposed  actions. 

II.  Background 

On  October  5. 197a  EPA  promulgated 
a  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  lead  of  1.5 
ug/m^  averaged  over  a  calendar 
quarter.  Pursuant  to  the  requirements  of 
section  110(a)  of  the  Act,  stales  were 
then  to  submit  a  SIP  to  implement  the 
standard.  If  a  State's  SIP  does  not 
conform  to  the  requirements  of  section 
nO(a),  EPA  is  required  to  prepare  and 
publish  a  SIP  which  does  meet  those 
requirements.  When  the  states  and  EPA 
did  not  complete  these  actions,  the 
Natural  Resources  Defense  Council 
(NRDC)  and  others  sued  EPA  in  July, 
1982.  In  settling  the  suit.  EPA  and  the 
other  parties  negotiated  schedules  for 
prompt  completion  of  action  on  the  SIPs. 

In  July  1983.  the  federal  government 
signed  an  agreement  with  NRDC  and 
other  plaintiffs  which  called  for  certain 
lead  SIPs  (including  the  Texas  lead  SIP 
for  El  Paso)  to  be  submitted  to  EPA  in 
time  to  allow  EPA  to  propose  approval 
of  the  SIP  by  January  3. 1984.  The  Texas 
Air  Control  Board  (TACB)  developed  a 
draft  lead  SIP  for  El  Paso  which  required 
the  implementation  of  RACT  measures 
at  the  ASARCO-El  Paso  smelter.  After 
review  of  the  draft  lead  control  plan  and 
regulations  for  El  Paso  which  TACB 
submitted  to  EPA  on  September  a  1983. 
EPA  proposed  approval  of  the  draft  SIP 
and  regulations  on  December  29. 1963 
(48  FR  57336).  The  State  submitted  a 


final  lead  control  plan  for  the  El  Paso 
area  in  a  letter  dated  June  20, 1964, 
which  differed  in  some  respects  from  the 
draft.  The  final  lead  control  plan  is 
described  below,  along  with  EPA's 
action.  The  plan  also  included  Texas  Air 
Control  Board  regulations  for  El  Paso 
County  applicable  to  lead  smelters, 
including  the  ASARCO  facility.  The 
ASARCO  lead  control  plan,  the  El  Paso 
County  lead  smelter  regulations,  and  the 
public  comments  concerning  EPA's 
December  1963  Federal  Register 
proposal,  are  discussed  in  EPA's 
"Evaluation  Report  for  the  Texas  Lead 
SIP  for  the  El  Paso  Area."  dated  June 
1984.  which  is  available  for  review  at 
the  addresses  listed  in  the  AOOncsSEt 
section  of  this  notice.  EPA's  Hnal 
approval/disapproval  of  the  El  Paso 
lead  SIP  was  published  in  the  Federal 
Register  on  August  13. 1984  (49  FR 
32184).  The  flnal  rulemaking  on  the  El 
Paso  lead  SIP  approved  most  of  the  SIP. 
including  approval  of  the  State's 
commitments  to  do  further  studies  to 
determine  what  additional  control 
measures  (beyond  reasonably  available 
control  technology)  the  State  will  adopt 
and  implement  to  fully  demonstrate 
attainment  in  all  areas  in  El  Paso.  The 
currently  approved  Texas  lead  SIP 
provides  for  attainment  of  the  lead 
NAAQS  in  all  areas  of  El  Paso  by 
August  13, 1967  except  for  a  limited  area 
directly  around  the  ASARCO-El  Paso 
lead  smelter  (please  see  the  August  13. 
1984  FR  notice).  The  only  part  of  the  El 
Paso  lead  SIP  which  was  disapproved 
concerned  the  Tmal  compliance  date  for 
the  requirements  of  Rule  113.53.  dealing 
with  the  installation  of  secondary  hoods 
on  the  copper  converters,  ducting,  a 
particidate  matter  control  device  and 
emission  limitations  at  the  ASARCO-FJ 
Paso  smelter. 

III.  Disapproval  of  Compliance  Date 

On  August  13. 1984.  EPA  disapproved 
a  compliance  date  listed  in  the  TACB 
approved  regulations  for  El  Paso 
County,  the  date  being  the  final 
compliance  date  for  the  requirements  of 
Texas  Rule  113.53.  as  contained  in  Rule 
113.122.  In  the  September  1983  draft 
Texas  regulations  which  EPA  proposed 
to  approve  in  December  1983.  the  final 
compliance  date  was  December  31, 1984, 
which  EPA  considered  to  be 
expeditious.  At  that  time,  EPA  explained 
that  both  the  State  and  EPA  believed 
that  secondary  hoods  were  necessary 
for  the  control  of  lead  emissions  at  the 
smelter,  were  considered  necessary  for 
the  attainment  of  the  lead  standard  in  El 
Paso  and  were  currently  available  for 
installation.  EPA  had  previously 
proposed  on  July  20. 1983  (48  FR  33112). 
to  require  secondary  hoods  to  be 


installed  at  certain  smelters  with  arsenic 
emissions,  which  included  the 
ASARCO-El  Paso  smelter.  The  deadline 
for  installation  of  the  hooding  to  meet 
the  arsenic  regulations  is  2  years  after 
promulgation  or  sooner  if  feasible,  as 
required  by  S  112  of  the  Act.  The 
deadline  in  Texas'  proposed  lead 
regulations  was  well  within  the  deadline 
which  will  be  required  by  EPA's  arsenic 
regulations  which  are  expected  to  be 
promulgated  by  late  1984  or  early  1985. 
On  February  17, 1984.  the  Texas  Air 
Control  Board  approved  revised 
regulations  which  required  the 
installation  of  secondary  hoods  on  the 
copper  converters,  ducting,  a  particulate 
matter  control  device  and  emission 
limitations  by  February  28, 1989  or  by 
two  years  from  EPA  promulgation  of  the 
arsenic  NESHAP  for  low-arsenic 
throughput  copper  smelters,  whichever 
date  is  sooner.  Section  110  of  the  Act 
requires  attainment  of  the  NAAQS  by 
three  years  from  EPA's  final  approval  of 
a  lead  SIP  which  will  be  August  13. 1987 
for  the  Texas-El  Paso  lead  SIP. 

IV.  EPA  Proposed  Actioo 

By  this  notice,  EPA  is  proposing  a 
federal  promulgation  of  August  13. 1987, 
or  by  two  years  from  EPA  promulgation 
of  the  arsenic  NESHAP  for  low-arsenic- 
throughput  smelter,  whichever  is  sooner 
for  compliance  with  the  requirements  of 
Rule  113.53.  The  deadline  date  for 
installation  of  all  other  reasonably 
available  control  technology  (RACT) 
lead  control  measures  at  the  ASARCO- 
El  Paso  lead  smelter  is  as  specified  in 
the  approved  Texas  lead  SIP.  A  separate 
Technical  Support  Document  explains 
EPA's  determination  that  the  installation 
of  secondary  hoods  on  the  copper 
converters  at  the  ASARCO-El  Paso 
smelter  should  be  by  August  13. 1987, 
and  explains  EPA's  reasons  for  agreeing 
with  Texas'  initial  determination  that 
the  secondary  hoods  are  reasonable 
control  technology  for  the  control  of 
lead  emissions.  EPA  believes  the 
technology  is  currently  available  for 
installation,  especially  since  air  curtain 
secondary  hoods  were  installed  in  1982 
at  an  ASARCO  copper  smelter  in 
Tacoma,  Washington,  and  air  curtain 
secondary  hoods  have  been  in  place  for 
the  past  4  years  at  copper  smelters  in 
Japan  for  the  purpose  of  controlling 
copper  converter  secondary  emissions. 
The  Technical  Support  Document 
concerning  this  matter,  plus  previous 
Evaluation  Reports  developed  by  Region 
6  concerning  the  past  EPA  actions  on 
the  Texas-El  Paso  lead  SIP,  can  be 
reviewed  at  the  addresses  listed  in  the 
AOOMUSCS  section  of  this  notice. 
Interested  parties  are  invited  to 
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comment  on  all  aapecls  of  thh  proposal. 
Comments  and  any  request  for  a  public 
hearing  on  this  action  should  be 
submitted  to  the  address  hsted  in  the 
front  of  this  notice.  Public  comments 
postmarked  by  the  dale  of  30  days  after 
publication  of  this  proposal  will  be 
considered  in  any  Hnal  action  EPA  takes 
on  this  proposal. 

Pursuant  to  section  307(d)(lKB)  of  the 
Act,  EPA  has  established  a  docket  (No. 
6A-84-01),  which  is  available  for  public 
inspection  and  copying  at  EPA's 
Washington,  D.C.  Headquarters  Office 
and  the  Region  6  office  listed  under 
"ADDRESSES"  above. 

Under  5  U.S.C.  605(b).  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  signincant 
economic  impact  on  a  substantial 
number  of  small  entities  (See  46  FR 
8709).  In  addition  this  federal 
promulgation  does  not  have  a  signiHcant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
effects  only  one  large  source. 

Under  Executive  Order  12291.  EPA 
must  judge  whether  or  not  a  regulation 
is  "major"  and  therefore  subject  to  the 
requirements  of  regulatory  impact 
analysis.  In  accordance  with  the 
definition  of  a  major  rule  (E.0. 12291, 
section  1(b)),  this  proposed  regulation  is 
not  judged  to  be  major  because:  The 
annual  effect  on  the  economy  of  the 
earlier  installation  of  the  control 
equipment  is  less  than  $100  million:  the 
increase  in  costs  or  prices  for  various 
agents  is  not  major:  and,  the  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  and  foreign 
trade  are  not  significant. 

Under  Executive  Order  12291,  today's 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Lead.  Particulate  matter.  Carbon 
monoxide.  Hydrocarbons, 
Intergovernmental  relations. 

(Sees.  110  and  301  of  the  Clean  Air  Act,  as 
amende  (42  U.S.C.  7410  and  7601)) 

Dated:  September  26. 1884. 
Dick  WhlttingtoD, 

Regional  A  dwinistrator. 

PART  S2— [AMENDEll] 

For  the  reasons  set  out  in  the 
preamble.  Subpart  SS.  Part  52  of 
Chapter  I.  Title  40  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
by  adding  a  new  section  %  52.2304  as 
follows: 


SubpwtSS— T« 

Section  52.2304  is  added  as  set  forth 
below: 

952.2304    Laad  Control  nan:  Federal 
CompHanca  Data  for  Rfjulfments  of  Rule 
113.53 

(a)  The  requirements  of  section  110  of 
the  Clean  Air  Act  are  not  met  regarding 
the  final  compliance  date,  as  found  in 
Rule  113.122,  for  the  requirements  of 
Rule  113.53. 

(b)  Texas  Air  Control  Board  Rule 
113.53  was  adopted  by  the  Board  on 
February  17, 1984,  and  approved  by  the 
Administrator  as  a  requirement  of  the 
State  Implementation  Plan  on  August  13. 
1984.  The  owner  or  operator  of  any 
copper  or  zinc  smelter  located  in  El  Paso 
County,  Texas,  shall  comply  with  the 
requirements  of  Rule  113.53  no  later  than 
August  13, 1987,  or  by  two  years  after 
the  date  of  final  action  by  the 
Administrator  of  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  inorganic  arsenic  from  low-arsenic- 
throughput  smelters,  whichever  is 
sooner.  The  date  of  February  28, 1989, 
found  in  Texas  Air  Control  Board  Rule 
113.122  for  final  compliance  with  Rule 
113.53,  is  disapproved. 

[FR  Doc.  85-86  Filed  1-3-85;  8:45  am] 
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LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1601 

By-Laws  of  tfta  Legal  Services 
Corporation 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Proposed  rule. 

summary:  Since  September  the  Legal 
Services  Corporation  has  received 
comments  concerning  both  substantive 
and  procedural  issues  involving 
revisions  to  existing  regulations  and 
regulations  newly  put  in  place.  After 
deliberation,  the  Board  of  Directors  of 
the  Corporation  at  its  December  20, 1984 
meeting  decided  to  republish  this  Part  of 
the  regulations,  along  with  four  others, 
for  further  consideration  and  comment. 
This  Part  1601.  concerning  by-laws  of 
the  Corporation,  was  previously 
adopted  by  the  Board  on  May  19, 1984, 
and  published  in  final  form  in  the 
Federal  Register  on  June  4, 1984,  49  FR 
23050.  The  regulation  is  currently  in 
effect  as  published  here. 
DATE:  Comments  must  be  received  on  or 
before  February  4, 1985. 
ADDRESS:  Comments  may  be  submitted 
to  Office  of  General  Counsel.  Legal 
Services  Corporation,  733  Fifteenth 


Street.  N.W.,  Room  601,  Washington, 
D.C.  20005. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  N.  Bagenstos,  Acting  Deputy 
General  Counsel,  (202)  272-4010. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  45  CFR  Part  1601 

Administrative  practice  and 
procedure.  Organization  and  functions 
(government  agencies].  Seals  and 
insignias. 

For  the  reasons  set  out  above.  Part 
1601  is  set  forth  in  its  entirety  below: 

PART  1601— BY-LAWS  OF  THE  LEGAL 
SERVICES  CORPORATION 

Subpart  A— Nature,  Powers,  aitd  Outias  of 
Corporation:  Dafinltiona 

Sec. 

1601.1  Nature  of  the  corporation. 

1601.2  Powers  and  duties. 

1601.3  Deflnitions. 

Subpart  B— Offlcaa  and  Agants 

1601.4  Principal  office. 

1601.5  A^ent. 

1601.8    Other  ofHces  and  agents. 

Subpart  C — Board  of  Directore 

1601.7  General  powers. 

1601.8  Number,  terms  of  of^ce.  and 
qualifications. 

1601.9  The  Chairman  and  Vice  Chairman  of 
the  Board. 

1601.10  Qualification. 

1601.11  Outside  interests  of  Directors. 

1601.12  Removal. 

1601.13  Resignation. 

1601.14  Compensation. 

Subpart  D — Meetings  of  Directors 

1601.15  Meetings. 

1601.16  Special  meetings. 

1601.17  Notice  and  waiver  of  notice. 

1601.18  Agenda. 

1601.19  General  notice. 

1601.20  Organization  of  Directors  meetings. 

1601 .21  Quorum,  manner  of  acting,  and 
adjournment. 

1601.22  Public  meetings:  executive  sessions. 

1601.23  Public  participation. 

1601.24  Emergency  proceedings. 

1601.25  Minutes. 

1601.26  Action  by  Directors  without  a 
meeting. 

Subpart  E— Committees 

1601.27  Establishment  and  appointment  of 


committees. 

1601.28 

Committee  procedures. 

Subpart  F— Officers 

1601.29 

Officers. 

1601.30 

Appointment,  term  of  office,  and 

qualiflcations. 

1601.31 

Removal. 

1601.32 

Resignation.                     • 

1601.33 

The  President. 

1601.34 

The  Vice  President. 

1601.35 

The  Secretary. 

1601.38 

The  Treasurer. 
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Sec. 

1601.37  The  Comptroller. 

1601.38  Compensation. 

1601.39  Prohibition  against  using  political 
lest  or  qualiflcation. 

1601.40  Outside  interests  of  officers  and 
employees. 

Sub|Mirt  G — Deposits  snd  Accounts 

1601.41  Deposits  and  accounts. 
SubfMHTt  H— S«sl 

1601.42  Seal. 

Subpart  I— Fiscal  Yaar 

1601.43  Fiscal  Year. 

Subpart  J— Indemnification 

1601.44  Indemification. 

Subpart  K— Amendments 

1601.45  Amendments. 

Authority:  Sec.  lOOe(e).  88  Stat.  387  (42 
use.  2996s(e)). 

Subpart  A— Nature,  Powers,  and 
Duties  of  Corporation;  Definitions 

§1601.1    Nature  of  tite  corporation. 

Legal  Services  Corporation  is  the 
corporation  established  by  section  1003 
of  the  Legal  Services  Corporation  Act, 
42  U.S.C.  2996b.  The  Act  establishes  the 
Corporation  in  the  District  of  Columbia 
as  a  private,  nonmembership.  nonproHt 
corporation  for  the  purpose  of  providing 
financial  support  for  legal  assistance  in 
non-criminal  proceedings  or  matters  to 
persons  nnancially  unable  to  afford 
legal  assistance.  Except  as  otherwise 
speciflcally  provided  in  the  Act.  the 
Corporation  shall  not  be  considered  a 
department,  agency,  or  instrumentality 
of  the  United  States  Government. 

$1601.2    Powers  and  duties. 

The  powers  and  duties  of  the 
Corporation  are  as  set  forth  in  the  Act. 
The  powers  of  the  Corporation  include, 
to  the  extent  consistent  with  the  Act,  the 
powers  conferred  upon  a  nonprofit 
corporation  by  the  District  of  Columbia 
Nonprofit  Corporation  Act,  D.C.  Code. 
Title  29,  Chapter  10,  other  than  the 
power  to  cease  corporate  activities. 

§  1601.3    Definitions. 

As  used  in  these  By-Laws,  except 
where  the  context  otherwise  requires  (a) 
"Act"  means  the  Legal  Services 
Corporation  Act.  42  U.S.C.  2996-2996(1), 
Pub.  L.  93-355,  approved  July  25. 1974,  88 
Stat.  378.  as  amended  by  Pub.  L  9S-222. 
approved  December  28, 1977,  91  Stat. 
1619; 

(b)  "Board"  means  the  Board  of 
Directors  of  the  Corporation; 

(c)  "Corporation"  means  the  Legal 
Service  Corporation  established  by 
section  1003  of  the  Act,  42  U.S.C 
2996(b); 


(d)  "Director"  means  a  voting  member 
of  the  Board  of  Directors  appointed  by 
the  President  of  the  United  States: 

(e)  The  pronouns  "he,"  "him,"  and 
"his"  mean,  respectively,  "he  or  she," 
"him  or  her."  and  "his  or  her"; 

(f)  "Member  of  the  Board"  means  a 
Director  or  the  President  of  the 
Corporation; 

(g)  "Member  of  the  immediate  family" 
means,  with  respect  to  any  individual,  a 
spouse,  child,  parent,  brother,  or  sister 
of  such  person,  or  a  spouse  or  relative  of 
any  of  the  foregoing  who  has  the  same 
home  as  such  person; 

(h)  "Person"  means  an  individual, 
corporation,  association,  partnership, 
trust,  or  other  entity; 

(i)  "Recipient"  means  any  grantee  or 
contractor  receiving  financial  assistance 
from  the  Corporation  under  section 
1006(a)(l)(A)of  the  Act; 

(j)  "Telegraph"  for  purposes  of  these 
By-Laws  refers  to  any  means  of  record 
communication  for  transmitting 
messages  to  a  distant  point  including, 
but  not  limited  to,  express  mail,  bonded 
carrier  with  one  day  service,  electronic 
communication  capable  of  transmitting 
a  written  message. 

Sut>parl  B— Offices  and  Agents 

{1601.4    Principal  office. 

The  Corporation  shall  maintain  its 
principal  office  in  the  District  of 
Columbia. 

91601.5    Agent 

The  Corporation  shall  maintain  a 
designated  agent  in  the  District  of 
Columbia  to  accept  service  of  process 
for  the  Corporation. 

S  1601.6    Other  offices  and  agents. 

The  Corporation  may  also  have 
offices  and  agents  at  such  other  places, 
either  within  or  without  the  District  of 
Columbia,  as  the  business  of  the 
Corporation  may  require. 

Subpart  C— Board  of  Directors 

§  1601.7    General  powers. 

The  property,  affairs,  and  business  of 
the  Corporation  shall  be  managed  by 
and  under  the  direction  of  the  Board, 
subject  to  the  provisions  of  the  Act. 

9  160U    Number,  terms  of  office,  and 
qualifications. 

(a)  The  Board  shall  consist  of  eleven 
Directors.  The  President  of  the 
Corporation  shall  serve  as  a  non-voting 
ex  officio  member  of  the  Board.  The 
Directors  shall  be  appointed  by  the 
President  of  the  United  States,  by  and 
with  the  advice  and  consent  of  the 
Senate.  No  more  than  six  of  the 
Directors  shall  be  of  the  same  political 
party.  A  majority  of  the  Directors  shall 


be  members  of  the  bar  of  the  highest 
court  of  a  state.  None  of  the  Directors 
shall  be  a  full-time  employee  of  the 
United  States. 

(b)  The  term  of  office  of  each  Director 
shall  be  three  years.  Each  Director  shall 
continue  to  serve  until  his  successor  is 
appointed  and  qualified.  The  term  of 
each  Director  shall  be  computed  from 
the  date  of  termination  of  the  preceding 
term.  Any  Director  appointed  to  fill  a 
vacancy  occurring  prior  to  the 
expiration  of  the  term  for  which  such 
Director's  predecessor  was  appointed 
shall  be  appointed  for  the  remainder  of 
such  term.  No  Director  shall  be 
reappointed  to  more  than  two 
consecutive  terms  immediately 
following  such  Director's  initial  term. 

(c)  As  of  the  date  on  which  these  By- 
Laws,  as  revised,  shall  become  effective, 
the  terms  of  the  Directors  of  the  Board 
shall  expire  on  the  following  dates:  the 
terms  of  six  Directors  of  the  Board  shall 
expire  on  July  13, 1984;  the  terms  of  the 
other  five  Directors  of  the  Board  shall 
expire  on  July  13, 1986. 

9  1601.9    Ttie  Cttalrman  and  Vice  Chairman 
of  ttM  Board. 

(a)  Annually  or  at  such  other  time  as 
there  may  be  vacancies  in  such  offices, 
the  Board  shall  elect  a  Chairman  and 
Vice  Chairman  of  the  Board  from  among 
its  voting  members,  each  of  whom  shall 
serve  at  the  pleasure  of  the  Board,  or 
until  his  successor  has  been  duly  elected 
in  his  stead,  or  until  he  shall  resign  or 
otherwise 'vacate  his  office  or  Board 
membership. 

(b)  The  Chairman  of  the  Board  shall,  if 
present,  preside  at  all  meetings  of  the 
Board,  shall  carry  out  all  other  functions 
required  of  him  by  the  Act  and  these  By- 
Laws,  and  shall  perform  such  other 
duties  as  from  time  to  time  may  be 
assigned  to  him  by  the  Board. 

(c)  The  Vice  Chairman  of  the  Board 
shall,  in  the  absence  of  the  Chairman, 
preside  at  meetings  of  the  Board  and 
shall,  for  purposes  of  these  By-Laws,  be 
considered  the  Chairman  of  any  meeting 
at  which  he  so  presides.  In  addition,  the 
Vice  Chairman  shall  carry  out  all  other 
functions  required  of  him  by  these  By- 
Laws  and  shall  perform  such  other 
duties  as  from  time  to  time  may  be 
delegated  to  him  by  the  Chairman  or 
assigned  to  him  by  the  Board. 

9  1601.10    Qualification. 

A  person  shall  be  deemed  to  have 
qualified  as  a  Director  when  upon 
appointment  or  selection,  as  the  case 
may  be,  he  has  affirmed  or  executed  a 
statement  to  discharge  his  duties 
faithfully,  which  statement  shall  be  in 
such  form  as  provided  by  the  Board. 


91601.11    Outsid*  Interests  of  difwctors. 

(a)  No  member  of  the  Board  may 
participate  in  any  decision,  action,  or 
recommendation  with  rfspect  to  any 
matter  which  directly  benefits  such 
member  or  pertains  specifically  to  any 
firm  or  organization,  other  than  the 
Legal  Services  Corporation,  with  which 
such  member  is  then  associated  or  has 
been  associated  within  a  period  of  two 
years.  For  the  purposes  of  this . 
paragraph 

(1)  A  member  of  the  Board  shall  be 
deemed  "associated"  with  a  firm  or 
organization  if  he 

(i)  Is  serving  or  has  served  within  the 
past  two  years  as  a  Director,  officer, 
trustee,  employee,  consultant,  attorney, 
agent  or  partner  thereof,  or  in  any  of 
such  other  capacities  as  the  Boanl  may 
from  time  to  time  detemine, 

(ii)  Is  negotiating  or  has  any 
arrangement  concerning  prospective 
employment  therewith  or, 

(iii)  Has  or  has  had,  within  the  past 
two  years,  any  direct  or  indirect 
financial  or  ownership  Interest  therein: 
and  I 

(2)  The  term  "member  of  the  Board" 
includes  a  member  of  the  immediate 
family  of  a  member  of  the  Board.  If  a 
member  of  the  Board  violates  this 
paragraph  in  connection  with  any 
transaction,  he  may  be  liable  to  the 
Corporation  for  damages. 

(b)  Pursuant  to  procedures  to  be 
established  by  the  Board  from  time  to 
time,  each  member  of  the  Board,  upon 
assuming  office  and  at  least  annually 
thereafter,  shall  file  with  the  Secretary  a 
statement  identifying  any  firm  or 
organization  with  which  he  is  then  or 
has  been  within  the  past  two  years 
associated  (as  defined  in  paragraph  (a) 
of  this  section)  and  the  nature  of  the 
association.  In  the  event  the  association 
is  a  result  of  a  financial  or  ownership 
interest,  that  fact  shall  be  refiected  in 
the  statement,  but  the  member  need  not 
reveal  the  degree  of  financial  interest. 
Such  statements  shall  be  available  for 
public  inspection. 


§1601.12    Removal. 

(a)  A  Director  may  be  removed  by  a 
vote  of  seven  Directors  at  a  meeting  of 
the  Board,  or  by  a  vote  of  two-thirds  of 
the  number  of  Directors  where  the  total 
number  of  Directors  then  in  office  is  less 
than  eleven,  for  persistent  neglect  of  or 
inability  to  discharge  duties,  for 
malfeasance  in  office,  or  for  offenses 
involving  moral  turpitude,  and  for  no 
other  cause. 

(b)  When  a  Director  shall  fail  to 
attend  three  consecutive  meetings  of  the 
Board,  or  a  majority  of  the  meetings  held 
during  a  one-year  period,  the  Secretary 
shall  notify  him  in  writing  that  the 


agenda  for  the  next  meeting  of  the  Board 
will  include  the  question  of  whether  he 
should  be  removed  for  persistent  neglect 
of  or  inability  to  discharge  his  duties. 

(c)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  Board  shall 
consider  whether  a  Director  shall  be 
removed  only  when  five  or  more 
Directors,  or  at  least  40  percent  of  the 
Directors  where  the  total  number  of 
Directors  then  in  oRlce  is  less  than 
eleven,  have  stated  in  writi.ng  that  they 
believe  there  is  reasonable  cause  for 
such  action,  giving  specific  allegations  in 
support  of  such  belief. 

(d)  A  Director  may  not  be  removed 
unless — 

(1)  Notice  of  tiie  basis  of  removal  has 
been  given  to  such  Director  at  least 
thirty  days  before  a  vote  is  taken 
concerning  his  removal  and 

(2)  The  Director  has  been  afforded  the 
opportunity  to  contest  his  removal  by 
making  written  submissions  to  the  other 
members  of  the  Board  and  by  appearing 
in  person,  with  or  without  counsel 
present,  at  the  meeting  at  which  the  vote 
concerning  removal  is  taken. 

S  1601.13    Resignation. 

A  Director  may  resign  at  any  time  by 
giving  written  notice  of  his  resignation 
to  the  President  of  the  United  States, 
with  a  copy  being  sent  to  the  President 
of  the  Corporation  and  to  the  Chairman 
of  the  Board.  A  resignation  shall  take 
effect  at  the  time  received  by  the 
President  of  the  United  States,  unless 
another  time  is  specified  therein.  The 
acceptance  of  a  resignation  shall  not  be 
necessary  to  make  it  effective. 

S  1601.14    Compensation. 

Directors  shall  be  entitled  to  receive 
compensation  at  appropriate  rates 
prescribed  by  the  Board  not  in  excess  of 
the  per  diem  equivalent  of  the  rate  of 
Level  V  of  the  Executive  Schedule, 
specified  from  time  to  time  in  §  5316  of 
Title  5  U.S.C.,  for  their  services  on  the 
Board  or  on  any  committee  thereof,  and 
reimbursement  for  travel,  subsistence, 
and  other  expenses  necessarily  incurred 
in  connection  therewith.  A  Director  shall 
not  serve  the  Corporation  in  any  other 
capacity  or  receive  compensation  for 
such  services,  except  as  authorized  by 
the  Board.  In  no  event  shall  a  Director 
receive  compensation  in  more  than  one 
capacity. 

Subart  D — Meetings  of  Directors 

§1601.15    Meetings. 

[a)  Meetings  of  the  Board  shall  be  held 
at  least  four  times  a  year.  An  annual 
meeting  shall  be  held  on  the  last  Friday 
of  January  of  each  year  at  such  hour  and 
place  as  shall  be  determined  by  a 
majority  of  the  Directors.  All  other 


meetings  shall  be  held  at  such  intervals 
and  at  such  locations  as  shall  be 
determined  by  a  majority  of  Directors. 
Notice  of  the  place  and  time  of  a 
meeting  shall  be  mailed  to  each  Director 
at  least  seven  (7)  days  before  the  date  of 
the  meeting  or  shall  be  telegraphed, 
charges  prepaid,  at  least  five  (5)  days 
before  the  date  of  the  meeting,  unless  a 
majority  of  the  Directors  determines  that 
Corporation  business  requires  a  meeting 
on  fewer  than  the  specified  days  notice. 
In  that  event,  notice  shall  be  mailed  or 
telegraphed  at  the  earliest  practicable 
time. 

(b)  In  the  event  a  majority  of  the 
Directors  of  the  Board  agree  to  postpone 
a  meeting,  notice  of  such  postponement 
shall  be  mailed  to  each  Director  at  least 
five  (5)  days  before  the  scheduled  date 
for  such  meeting  or  shall  be  telegraphed 
or  delivered  at  least  three  days  before 
such  scheduled  date. 

§  1601.16    Special  meetings. 

Directors  may  participate  in  a  special 
meeting  of  the  Board  by  means  of 
conference  telephone  or  by  any  means 
of  communication  by  which  all  persons 
participating  in  the  meeting  are  able  to 
hear  one  another  and  by  which 
interested  members  of  the  public  are 
able  to  hear  and  identify  all  persons 
participating  in  the  meeting.  Special 
meetings  of  the  Board  may  be  called  by 
the  Chairman  of  the  Board  or  may  be 
called  upon  receipt  by  him  of  a  written 
request  from  at  least  40  percent  of  the 
Directors  then  in  office  or  from  the 
President  of  the  Corporation  and  at  least 
30  percent  of  the  Directors  then  in  office. 
Notice  of  any  such  meeting  shall  be 
mailed  to  each  Director  at  least  seven 
days  before  the  date  on  which  the 
meeting  is  to  be  held.  Notice  may  also 
be  sent  to  each  Director  by  telegraph, 
charges  prepaid,  or  delivered  to  him  but. 
in  either  case,  not  later  than  the  fifth 
day  before  the  date  on  which  the 
meeting  is  to  be  held.  A  majority  of  the 
Directors  may  determine  that 
Corporation  business  requires  a  meeting 
on  fewer  than  the  specified  days  notice. 
In  that  event,  notice  shall  be  given  at  the 
earliest  practicable  time.  Every  such 
notice  shall  specify  the  place,  day,  and 
hour  of  the  meeting  and  the  general 
nature  of  the  business  to  be  transacted. 

§  1601.17    Notice  and  waiver  of  notice. 

(a)  Notice  of  a  meeting  of  the  Board 
when  mailed  shall  be  deemed  given 
when  deposited  with  the  United  States 
Postal  Service,  first-class  postage  paid, 
addressed  to  the  Director  at  his  address 
appearing  on  the  books  of  the 
Corporation  or  supplied  by  him  for  the 
purpose  of  this  notice.  Notice  which  is 
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delivered  to  a  Director  shall  be 
delivered  at  such  address  to  a  person 
having  apparent  authority  to  accept 
such  delivery.  Notice  by  telegraph  shall 
be  sent,  charges  prepaid,  to  such 
address. 

(b)  A  waiver  of  notice  of  a  meeting 
must  be  in  writing  and  signed  by  the 
Director  entitled  to  such  notice  and 
submitted  by  that  Director  to  the 
Clainnan  of  the  Board  or  the  Secretary 
of  the  Corporation,  whether  before  or 
after  the  time  of  such  meeting. 
Attendance  of  a  Director  at  any  meeting 
shall  constitute  a  waiver  by  him  of 
notice  uf  such  meeting,  except  where  he 
attends  for  the  express  purpose  of 
objecting  to  the  transaction  of  any 
business  because  the  meeting  is  not 
lawfully  called  or  covened. 

§1601.1«    AgwMla. 

For  each  meeting,  the  Chairman  of  the 
Board  or  the  President  of  the 
Corporation  shall  cause  to  be  prepared  a 
working  agenda  of  matters  to  be 
discussed  at  the  meeting,  and  shall 
include  the  agenda  in  the  notice  of  the 
meeting  required  to  be  sent  to  all 
Directors  by  S  1601.15  and  §  1801.16. 
Any  matters  appearing  on  the  agenda 
which  the  Chairman  of  the  Board  or  the 
President  believes  should  be  discussed 
in  an  executive  session  in  accordance 
with  §  1601.22  shall  be  so  noted. 

91601.19    GcfMral  nolica. 

(a)  Except  as  otherwise  specifically 
provided  in  these  By-Laws,  general 
notice  of  any  meeting  of  the  Board  shall 
be  mailed  to  each  Director  at  least  seven 
(7)  days  before  the  date  of  the  meeting, 
or  shall  be  telegraphed  or  delivered  not 
later  than  five  (5)  days  before  the  date 
of  the  meeting,  unless  a  majority  of  the 
Directors  determines  by  a  recorded  vote 
that  Corporation  business  requires  a 
meeting  on  fewer  than  the  specified 
days  notice.  In  that  event,  general  notice 
shall  be  given  at  the  earliest  pr^^cticable 
time. 

(b)  General  notice  shall  include: 

(1)  The  time,  place,  and  subject  matter 
of  the  iTPeling; 

(2)  Whether  the  meeting  or  a  portion 
thereof  will  be  closed  to  public 
observation:  and 

(3)  The  name  and  telephone  number  of 
a  person  designated  to  respond  to 
requests  for  information  about  the 
meeting.  An  amended  announcement 
shall  be  issued  of  any  change  in  the 
information  provided  by  a  general 
notice  in  accordance  with  the 
requirements  of  5  U.S.C.  552b  and 
Corporation  regulations  issued 
thereunder.  Notice  of  any  such  change 
shall  be  given  in  the  manner  prescribed 


by  regdation  and  at  the  earliest 
practicable  time. 

(c)  General  notice  shall  be  posted  at 
the  offices  of  the  Corporation  in  an  area 
to  which  the  public  has  access  and  filed 
for  publication  in  the  Federal  Register. 
Reasonable  effort  shall  be  made  to  send 
the  notice  to  the  governing  board  of 
every  recipient. 

(1601,20    Organization  of  Director* 


11601,22    PubNc  meetinga;  exeeutiva 


At  each  meeting  of  the  Board,  the 
Chairman  of  the  Board,  or  in  his  absence 
the  Vice  Chairman,  shall  preside.  The 
Secretary  of  the  Corporation  shall  act  as 
secretary  at  all  meetings  of  the  Board.  In 
the  absence  from  any  such  meeting  of 
the  Secretary,  the  chairman  of  the 
meeting  shall  appoint  a  person  to  act  as 
secretary  of  the  meeting. 

9  1601,21    Quorum,  manner  of  acting,  and 
adteurnment 

(a)  At  each  meeting  of  the  Board,  the 
presence  of  a  majority  of  the  Directors 
in  office,  but  in  no  event  less  than  four 
(4)  Directors,  shall  constitute  a  quorum 
for  the  transaction  of  business.  Except 
as  otherwise  specifically  provided  by 
law  or  these  By-Laws,  the  vote  of  a 
majority  of  the  Directors  present  at  the 
time  of  a  vote,  provided  that  a  quorum  is 
present  at  such  time  ,  shall  be  the  act  of 
the  Board.  If  a  quorum  is  present  when  a 
meeting  is  convened  at  which  an  action 
is  subsequently  voted  upon,  the  action 
shall  be  the  valid  action  of  the  Board, 
unless  a  Director  suggests  the  absence 
of  a  quorum  and  there  is,  in  fact,  no 
quorum  then  present.  A  Director  who  is 
present  at  a  meeting  of  the  Board  but 
who  is  required  to  abs'ain  from 
participation  in  the  vote  upon  any 
matter,  whether  he  remains  in  the 
meeting  or  withdraws  there  from  during 
the  vote,  may  be  counted  for  purposes  of 
determining  whether  or  not  a  quorum  is 
present,  and  if  a  quorum  is  present,  the 
vote  of  a  majority  of  the  then  voting 
Directors  shall  be  the  act  of  the  Board. 

(b)  A  majority  of  the  Directors  present 
at  a  duly  convened  meeting,  whether  or 
not  they  shall  comprise  a  quorum,  may 
temporarily  adjourn  the  meeting. 
Whenever  a  meeting  is  temporarily 
adjourned  to  a  date  not  more  than  five 
business  days  follwing  such 
adjournment,  it  shall  not  be  necessary  to 
give  any  notice  of  the  adjourned  meeting 
or  of  the  business  to  be  transacted 
thereat  otherwise  than  by  an 
announcement  at  the  meeting  at  which 
such  ajoumment  is  taken. 

(c)  Each  Director  shall  be  entitled  to 
one  vote.  Voting  rights  of  Directors  may 
not  be  exercised  by  proxy. 


All  meetings  of  the  Board  shall  be 
open  to  the  public  unless  a  majority  of 
all  of  the  Directors  in  office  determines 
by  a  recorded  vote  to  close  a  meeting  or 
any  portion  of  a  meeting  to  public 
observation  pursuant  to  the 
Corporation's  regulations  implementing 
5  U.S.C.  552b.  That  part  of  the  meeting 
closed  to  the  public  shall  be  known  as 
an  executive  session.  The  Chairman  uf 
the  meeting  shall  announce  the  general 
subject  of  the  executive  session  prior 
thereto. 

91601,23    Public  participation. 

By  written  request  in  advance  of  a 
meeting,  members  of  the  public  may 
seek  to  be  invited  by  the  Chairman  to 
address  that  meeting.  Members  of  the 
public  may  address  a  meeting  of  the 
Board  upon  invitation  of  the  Chairman 
of  the  meeting,  under  terms  and 
conditions  established  by  him,  unless 
the  Board  otherwise  directs. 

9  1601,24    Emergency  proceeding*. 

Not  withstanding  any  other  provisions 
in  these  By-Laws,  in  the  event  that  the 
Directors  are  rendered  incapable  of 
conducting  a  meeting  by  the  acts  or 
conduct  of  any  members  of  the  public 
present  at  the  meeting,  the  Directors 
may  thereupon  determine  by  a  recorded 
vote  of  a  majority  of  the  number  of 
Directors  present  at  the  meeting  to 
remove  the  meeting  to  a  different 
location  and  to  invite  representatives  of 
the  public  and  media  to  attend  the 
proceedings  at  the  new  location.  The 
emergency  proceedings  at  the  new 
location  shall  be  recorded  by  means  of 
an  electronic  recording  adequate  to 
record  fully  the  emergency  proceeding, 
or  a  transcript  of  the  emergency  meeting 
shall  be  made  by  a  certified  court 
reporter.  A  written  statement 
summarizing  the  proceedings  at  the 
emergency  meeting  shall  be  made 
available  to  the  public  following  the 
close  of  the  emergency  proceedings.  The 
Corporation  will  also  make  available  a 
copy  of  the  entire  transcript  or 
electronic  recording  produced  pursuant 
to  this  Section  to  any  person  upon 
request  at  the  actual  cost  of  duplication 
or  transcription.  The  activities  of  the 
emergency  proceedings^shall  be 
reported  at  the  next  scheduled  meeting 
of  the  Board. 

91601.2S    Minute*. 

The  minutes  of  each  meeting  of  the 
Board,  including  an  executive  session, 
shall  record  the  names  of  the  Directors 
present,  the  actions  taken  and  the  result 
of  each  vote.  If  there  is  a  division  on  a 


Fedei 


iral  Register  /  Vol.  50.  No.  3  /  Friday.  January  4,  1965  /  Proposed  Rules 


499 


vote,  the  minutes  shall  record  the  vote  of 
each  Director.  Minutes  shall  reflect 
discussions  held  in  executive  session, 
including  as  much  information  as 
possible  about  those  discussions 
without  compromising  the  purpose  for 
which  such  meeting  was  closed  to  the 
public.  A  copy  of  the  minutes  of  each 
meeting  shall  be  supplied  to  each 
Director  in  advance  of  the  next  meeting 
and  shall  be  presented  for  approval  by 
the  Board  at  such  meeting.  The  minutes 
of  each  meeting  shall  be  available  for 
inspection  by  the  public  in  the  form 
approved  by  the  Directors. 

S  1601.26    Action  by  directors  wtthout  a 
meetiOQ. 

Any  action  which  may  be  taken  at  a 
meeting  of  the  Board  may  be  taken 
without  a  meeting,  if  a  consent  in 
writing,  setting  forth  the  action  to  be 
taken,  is  signed  by  all  of  the  Directors 
and  general  notice  of  tke  proposed 
action  is  published  in  the  manner 
prescribed  by  S  1601.19  on  or  before  the 
date  when  such  consents  are  first 
solicited.  Any  such  action  so  taken  shall 
be  included  on  the  agenda  of  the  next 
meeting  of  the  Board  for  discussion, 
ratification,  or  such  other  action  as  may 
be  indicated  by  the  circumstances. 

Subpart  E— Cominitt*es 

§  1601.27    EstabUtttmenl  and  appolntinent 
of  committees. 

The  Board  has  established  the 
following  permanent  committees:  Audit 
and  Appropriations  Committee; 
Operations  and  Regulations  Committee: 
and  Provision  for  the  Delivery  of  Legal 
Services  Committee.  The  Board  may  by 
resolution  of  a  majority  of  the  Directors 
in  ofHce  establish  (and  thereafter 
dissolve)  such  other  executive,  standing, 
or  temporary  committees  as  the  Board 
may  deem  appropriate  to  perform  such 
functions  as  it  may  from  time  to  time 
disignate.  The  authority  of  any  such 
committee  shall  expire  at  the  time 
specificed  in  such  resolution.  The  Board 
may  appoint  Directors  to  serve  on  such 
committees,  including  one  to  serve  as 
the  chairman,  or  may  delegate  to  the 
Chairman  of  the  Board  the  authority  to 
make  such  appointments.  A  person 
appointed  as  a  member  of  the  committee 
shall  serve  as  such  only  at  the  pleasure 
of  the  Board.  Each  committee  shall 
consist  of  two  or  more  Directors.  The 
Chairman  of  the  Board  shall  be  an  ex 
officio  voting  member  of  each 
committee. 

§  1601.28    Committee  procedures. 

(a)  Except  as  otherwise  provided  in 
these  By-laws  or  in  the  resolution 
establishing  the  conunittee,  a  majority  of 


the  voting  members  thereof,  or  one-half 
of  such  members  if  their  number  is  even, 
shall  constitute  a  quorum;  provided,  that 
if  the  Chairman  of  the  Board  is  present, 
he  may  be  counted  for  quorum  purposes. 
The  vote  of  a  majority  of  the  voting 
members  present  at  the  time  of  a  vote 
(or  one-half  of  such  members  if  their 
number  is  even),  if  a  quorum  is  present 
at  such  time,  shall  be  the  act  of  the 
committee.  Meetings  of  each  committee 
shall  be  called  by  the  chairman  of  the 
committee  or  any  two  members  of  the 
committee  with  notice  thereof  provided 
to  each  committee  member,  including 
the  Chairman  of  the  Board. 

(b)  Notice  of  a  committee  meeting 
shall  be  provided  to  members  of  the 
committee  in  the  manner  required  for 
notice  of  special  meetings  of  the  Board 
by  §  1601.16  and  §  1601.17(a).  Notice 
may  be  waived  in  the  manner  described 
in  S  1601.17(b).  The  agenda  for  the 
meeting  shall  be  prepared  in  accordance 
with  §  1601.18,  and  general  notice  of  the 
meeting  shall  be  given  in  accordance 
with  §  1601.19. 

(c)  All  meetings  of  a  committee  shall 
be  open  to  the  public  unless  a  majority 
of  all  of  the  Directors  then  in  office 
determine  by  a  recorded  vote  to  close  a 
meeting  or  any  portion  of  a  meeting  to 
public  observation  pursuant  to  the 
Corporation's  regulations  implementing 
5  U.S.C.  552b. 

(d)  Minutes  shall  be  kept  of  each 
committee  meeting  in  the  manner 
described  in  §  1601.25.  The  minutes  shall 
be  available  for  inspection  by  the  public. 

(e)  Any  Director  and  the  President  of 
the  Corporation  shall  have  access  to  the 
records  of  any  committee  irrespective  of 
whether  he  is  a  member  of  the 
committee. 

Subpart  F— Offlcara 

§1601.29    Officers. 

The  officers  of  the  Corporation  shall 
be  a  President,  a  Vice  President,  a 
Secretary,  a  Treasurer,  a  Comptroller 
and  such  other  officers  as  the  Board 
determines  to  be  necessary.  The 
President  of  the  Corporation  shall  be 
elected  by  a  majority  of  the  Directors  in 
office.  Other  officers  shall  be  appointed 
by  the  President  after  consultation  with 
the  Board.  The  officers  shall  have  such 
authority  and  perform  such  duties, 
consistent  with  the  Act  and  these  By- 
Laws,  as  may  from  time  to  time  be 
determined  by  the  Board  or,  with 
respect  to  the  other  officers,  by  the 
President  of  the  Corporation  consistent 
with  any  such  determination  of  the 
Board.  The  President  of  the  Corporation 
shall  provide  supervision  and  direction 
to  the  other  officers  in  the  performance 
of  their  duties. 


S  1601.30   Appointment,  term  of  office,  and 
<|ualiflcations> 

The  President  of  the  Corporation  shall 
be  elected  for  a  term  not  to  exceed  three 
years.  Each  officer  of  the  Corporation 
other  than  the  President  shall  be 
appointed  for  a  term  not  to  exceed  three 
years.  An  officer  shall  be  elected  or 
appointed  whenever  a  vacancy  arises. 
Each  officer  shall  hold  his  office  until  his 
successor  shall  have  baeen  duly  elected 
or  appointed  in  his  stead  or  until  he 
shall  resign  or  shall  have  been  removed 
in  the  manner  provided  in  S  1601.31. 
Any  two  offices  may  be  held  by  the 
same  person,  except  the  offices  of  the 
President  of  the  Corporation  and 
Secretary. 

§  1601 J1    Removal 

The  President  of  the  Corporation  may 
be  removed  by  a  majority  of  the 
Directors  in  office,  and  any  other  officer 
may  be  removed  by  the  President  after 
consultation  with  the  Board,  but  any 
such  removal  shall  be  without  prejudice 
to  the  contract  rights,  if  any,  of  the 
person  so  removed. 

§1601.32    Resignation. 

Any  officer  may  resign  at  any  time  by 
giving  a  written  notice  of  his  resignation 
to  the  Chairman  of  the  Board.  An  officer 
other  than  the  President  shall  also 
submit  written  notice  of  his  intention  to 
resign  to  the  President.  Such  resignation 
shall  take  effect  at  the  time  received, 
unless  another  time  is  specified  therein. 
The  acceptance  of  suph  resignation  shall 
not  be  necessary  to  make  it  effective. 

§1601.33    ThePresidenL 

(a)  The  President  of  the  Corporation 
shall  be  its  Chief  Executive  Officer  and 
shall  have  the  responsibility  and 
authority,  in  accordance  with  the  Act, 
rules  and  regulations  promulgated 
pursuant  to  the  Act  and  these  By-Laws, 
subject  to  the  direction  of  and  policies 
established  by  the  Board,  for  (1)  the  day- 
to-day  administration  of  the  affairs  of 
the  Corporation:  (2)  the  appointment  of 
such  employees  of  the  Corporation  as  he 
determines  necessary  to  carry  out  the 
purposes  of  the  Corporation  and  the 
removal  of  such  empoyees;  (3)  the 
making  of  grants  and  the  entering  into  of 
contracts;  and  (4)  the  exercise  of  such 
other  powers  incident  to  the  office  of  the 
President  of  the  Corporation  and  the 
performance  of  such  other  duties  as  the 
Board  may  from  time  to  time  prescribe. 

(b)  The  President  of  the  Corporation 
shall  be  a  member  of  the  bar  of  the 
highest  court  of  a  state  and  shall  be  a 
nonvoting  ex  officio  member  of  the 
Board  of  Directors. 
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The  Vice  President  shall  have  such 
powers  and  perform  such  duties  as  the 
PresKlenI  may  from  time  to  time 
prescribe,  consistent  with  any  such 
determinations  of  the  Board.  In  the 
absence  of  and  upon  delegation  by  the 
President  the  Vice  President  shall 
perform  the  duties  of  the  President  and 
when  so  acting,  shall  have  all  the 
powers  of.  and  shall  subiect  to  all 
restrictions  upon,  the  President 

§1601.3S    TIM  Secretary. 

The  Secretary  shall: 

(a)  Ensure  that  all  notices  are  duly 
given  in  accordance  with  the  Act  and 
these  By-Laws: 

(B)  Be  the  custodian  of  the  seal  of  the 
Corporation  and  affix  such  seal  to  all 
document  the  execution  of  which  is 
authorized  by  the  Board  or  by  any 
officer  or  employee  of  the  Corporation 
to  whom  the  power  to  authorize  the 
affixing  of  such  seal  shall  have  been 
delegated: 

(c)  Keep,  or  cause  to  be  kept  in  books 
provided  for  the  purpose,  minutes  of  the 
meetings  of  the  Board; 

(d)  Ensure  that  the  books,  reports, 
statements  and  all  other  document  and 
records  required  by  law  are  properly 
kept  and  filed: 

(e)  Sign  such  instruments  as  require 
the  signature  of  the  Secretary:  and 

(0  In  general  perform  all  the  duties 
incident  to  the  office  of  the  Secretary 
and  such  other  duties  as  from  time  to 
time  may  be  assigned  to  him. 

S  160V36    The  Treasursr. 
The  Treasurer  shall: 

(a)  Have  charge  and  custody  of.  and 
be  responsible  for,  all  fimds  and 
securities  of  the  Corporation  and  (with 
the  exception  of  petty  cash)  deposit  all 
such  funds  and  securities  in  such  banks, 
trust  companies  or  other  depositaries  as 
shall  be  selected  in  accordance  with  the 
provisions  of  these  By-Laws; 

(b)  Receive,  and  give  receipts  for, 
moneys  due  and  ]}ayable  to  the 
Corporation  from  any  source 
whatsoever 

(c)  Sign  such  documents  as  shall 
require  the  signature  of  the  Treasurer 

(d)  Render  to  the  Board  at  each 
meeting  of  ail  of  the  Directors  in  office 
and  at  such  times  as  the  Board  may 
require  a  report  on  the  financial 
condition  of  the  Corporation:  and 

(e)  In  general,  perform  all  the  duties 
incident  to  the  Office  of  Treasurer  and 
such  other  duties  as  from  time  to  time 
may  be  assigned  to  him.  The  Treasurer 
shall  give  a  bond  for  the  faithfol 
discharge  of  his  daties  in  such  swa  and 
with  sucii  sureties  as  the  Board  shall 
determine. 
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The  Comptroller  shall  keep  or  cause 
to  be  kept  full  and  correct  records  and 
accounts  of  the  business,  transactions. 
receipts  and  disbursements  of  the 
Corporation  and.  at  all  reasonable 
times,  shall  exhibit  such  records  ard 
accounts  to  any  Director  upon        , 
application  at  the  office  of  the 
Corporation  where  such  records  are 
kept  and  shall  perform  all  the  duties 
incident  to  the  Office  of  Comptroller  and 
such  other  duties  as  from  time  to  time 
may  be  assigned  to  him. 

S  1601.38    Compensation. 

The  President  shall  be  compensated  at 
rates  determined  by  the  Board,  but  not 
to  exceed  the  rate  of  Level  V  of  the 
Executive  Schedule  speciHed  in  section 
5316  of  Title  5.  U.S.C.  The  compensation 
of  each  officer  other  than  the  President 
shall  be  fixed  by  the  President  after 
consultation  with  the  Board,  at  a  rate 
not  to  exceed  the  rate  of  Level  V  of  the 
Executive  Schedule  referenced  above. 
Not  officer  of  the  Corporation  may 
receive  any  salary  or  other 
compensation  for  services  from  any 
sources  other  than  the  Corporation 
during  his  period  of  employment  by  the 
Corporation,  except  as  authorized  by  the 
Board. 

9  1601.3S    Prohibition  against  using 
poimcal  last  or  quaiiflcation. 

No  political  test  or  political 
qualification  shall  be  used  in  selecting, 
appointing,  promoting  or  taking  any 
other  personnel  action  with  respect  to 
any  officer,  agent  or  employee  of  the 
Corporation. 

{1601.40    Outside  interests  of  offlcsrs  and 
employees. 

The  Board  may  from  time  to  time 
adopt  rules  and  regulations  governing 
the  conduct  of  officers  or  employees 
with  respect  to  matters  in  which  they 
have  any  interest  adverse  to  the 
interests  of  the  Corporation.  Such  rules 
and  regulations  may  forbid  an  officer  or 
employee  from  participating  in 
corporate  action  with  respect  to  any 
contract  grant,  transaction  or  other 
matter  in  which,  to  the  knowledge  of 
such  officer  or  employee,  he  or  any 
member  of  his  immediate  family  has  any 
interest  financial  or  otherwise,  unless: 

(a)  Such  officer  of  employee  makes 
full  disclosure  of  the  circumstances  to 
the  Board  or  its  delegate  and  the  Board 
or  its  delegate  determines  that  the 
interest  is  not  so  substantial  as  to  affect 
the  integrity  of  the  services  of  such 
officer  or  employee,  or 

(b)  On  the  basis  of  standards  to  be 
established  in  such  rules  and 
regulations,  the  interest  is  too  remote  or 


too  inconsequential  to  affect  the  . 
integrity  of  such  services.  Such  rules  and 
regulations  may  also  establish 
appropriate  limits  and  reasonable 
prohibitions  upon — 

(1)  The  ownership  by  an  officer  or 
employee,  or  member  of  his  immediate 
family,  of  securities  of  any  firm, 
corporation  or  other  entity  doing  a 
substantial  volume  of  business  with  the 
Corporation; 

(2)  The  present  or  future  association 
by  an  officer  or  employee  (or  former 
officer  or  former  employee),  or  member 
of  his  immediate  family,  with  any  firm, 
corporation  or  other  entity  doing  a 
substantial  volume  of  business  with  the 
Corporation:  and 

(3)  The  conduct  or  transaction  of  any 
corporate-related  business  or  affairs  by 
the  Corporation  through  its  officers, 
employees  or  agents  with  any  former 
officers  or  employees  of  the  Corporation 
or  with  any  entities  with  which  or 
persons  with  whom  any  former  officer 
or  employee  is  asso^ated. 

Subpart  0— Oapestts  and  Accounts 

91601.41    Depoalts  and  accounts. 

An  funds  of  the  Corporation,  not 
otherwise  employed,  shall  be  deposited 
from  time  to  time  in  general  or  special 
accounts  in  such  banks,  trust  companies 
or  other  depositories  as  the  Board  may 
select  or  as  may  be  selected  by  an 
o^icer,  agent  or  employee  of  the 
Corporation  to  whom  such  power  has 
been  delegated  by  the  Board.  For  the 
purpose  of  deposit  and  for  the  purpose 
of  collection  for  the  account  of  the 
Corporation,  checks,  drafts  and  other 
orders  for  the  payment  of  money  that 
are  payable  to  the  order  of  the 
Corporation  may  be  endorsed,  assigned 
and  delivered  by  any  officer  of  the 
Corporation  designated  by  the  Board. 

Subpart 

9  1601.42 

The  Corporation  shall  have  a 
corporate  seal,  which  shall  include  the 
words  "Established  by  Act  of  Congress 
July  25, 1974"  and  shall  be  in  the  form 
adopted  by  the  Board. 

Subpart  I — Flacal  Year 

91601.41    Flscaiyear. 

The  fiscal  year  of  the  Corporation 
shall  begin  on  October  1. 

Subpart  J— Indemnification 

(a)  The  Corporation  shall  indemnify 
any  person  who  was  or  is  a  party  or  is 
threatened  to  be  made  a  parly  to  any 
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threatened,  pending  or  completed 
action,  suit  or  proceeding,  whether  civil, 
criminal,  administrative  or  investigative 
(other  than  an  action  by  or  in  the  right  of 
the  Corporation),  by  reason  of  the  fact 
that  he  is  or  was  a  Director,  o^icer, 
employee  or  agent  of  the  Corporation, 
against  expenses  (including  attorneys' 
fees),  judgments,  fines  and  amounts  paid 
in  settlement  actually  and  reasonably 
incurred  by  him  in  connection  with  such 
action,  suit  or  proceeding,  if  he  acted  in 
good  faith  and  in  a  manner  he 
reasonably  believed  to  be  in  the  best 
interests  of  the  Corporation  and,  with 
respect  to  any  criminal  action,  suit  or 
proceeding,  had  no  reasonably  cause  to 
believe  his  conduct  was  unlawful.  The 
termination  of  any  action,  suit  or 
proceeding  by  judgment,  order, 
settlement  or  conviction,  or  upon  a  plea 
of  nolo  contendere  or  its  equivalent, 
shall  not,  of  itself,  create  a  presumption 
that  the  person  did  not  act  in  good  faith 
and  in  a  manner  which  he  reasonably 
believed  to  be  in  the  best  interests  of  the 
Corporation  and,  with  respect  to  any 
criminal  action  or  proceeding,  had 
reasonable  cause  to  believe  that  his 
conduct  was  unlawful. 

(b)  The  Corporation  shall  indemnify 
any  person  who  was  or  is  a  party  or  is 
threatened  to  be  made  a  party  to  any 
threatened,  pending  or  completed  action 
or  suit  by  or  in  the  right  of  the 
Corporation  to  procure  a  judgment  in  its 
favor,  by  reason  of  the  fact  that  he  is  or 
was  a  Director,  officer,  employee  or 
agent  of  the  Corporation,  against 
expenses  (including  attorneys'  fees) 
actually  and  reasonably  incurred  by  him 
in  connection  with  the  the  defense  or 
settlement  of  such  action  or  suit  if  he 
acted  in  good  faith  and  in  a  manner  he 
reasonably  believed  to  be  in  the  best 
interests  of  the  Corporation,  except  that 
no  indemnification  shall  be  made  in 
respect  to  any  claim,  issue  or  matter  as 
to  which  such  person  shall  have  been 
adjudged  to  be  liable  for  negligence  or 
misconduct  in  the  performance  of  his 
duty  to  the  Corporation,  unless  and  only 
to  the  extent  that  the  court  in  which 
such  action  or  suit  was  brought  shall 
determine  upon  application  that,  despite 
the  adjudication  of  liability  but  in  view 
of  all  the  circumstances  of  the  case,  such 
person  is  fairly  and  reasonably  entitled 
to  indemnity  for  such  expenses  which 
the  court  shall  deem  proper. 

(c)  To  the  extend  that  a  Director, 
officer,  employee  or  agent  of  the 
Corporation  has  been  successful  on  the 
merits  or  otherwise  in  the  defense  of 
any  action,  suit  or  proceeding  referred  to 
in  paragraphs  (a)  and  (b)  of  this  section 
or  in  the  defense  of  any  claim,  issue  or 
matter  therein,  he  shall  be  indemnified 


against  expenses  (including  attorneys' 
fees)  actually  and  reasonably  incurred 
by  him  in  connection  therewith. 

(d)  Any  indemnification  under 
paragraphs  (a)  and  (b)  of  this  section 
(unless  ordered  by  a  court)  shall  be 
made  by  the  Corporation  only  as 
authorized  in  the  specific  case  upon  a 
determination  that  indemnification  of 
the  Director,  officer,  employee  or  agent 
is  proper  in  the  circumstances  because 
he  has  met  the  applicable  standard  of 
conduct  set  forth  in  paragraphs  (a)  and 
(b)  of  this  section,  respectively.  Such 
determination  shall  be  made  (1)  by  the 
Board  by  a  majority  vote  of  a  quorum 
consisting  of  Directors  eligible  to  vote 
who  were  not  parties  to  such  action,  suit 
or  proceeding,  or  (2)  if  such  quorum  is 
not  obtainable  or,  even  if  obtainable,  a 
quorum  of  disinterested  Directors  so 
directs,  by  independent  legal  counsel  in 
a  written  opinion. 

(e)  Expepses  incurred  in  defending  a 
civil  or  criminal  action,  suit  or 
proceeding  may  be  paid  by  the 
Corporation  in  advance  of  the  final 
disposition  of  such  action,  suit  or 
proceeding  as  authorized  by  the  Board 
in  any  case  upon  receipt  of  an 
undertaking  by  or  on  behalf  of  the 
Director,  officer,  employee  or  agent  to 
repay  such  amount,  unless  it  shall 
ultimately  be  determined  that  he  is 
entitled  to  be  indemnified  by  the 
Corporation  as  authorized  in  this 
section. 

(f)  The  indemnification  provided  by 
this  section  shall  not  be  deemed 
exclusive  of  any  other  rights  to  which  a 
person  seeking  indemnification  may  be 
entitled  under  any  By-Law,  agreement  or 
vote  of  disinterested  Directors  or 
otherwise,  both  as  to  action  in  his 
official  capacity  and  as  to  action  in 
another  capacity  while  holding  such 
office,  and  shall  continue  as  to  a  person 
who  has  ceased  to  be  a  Director,  officer, 
employee  or  agent  and  shall  inure  to  the 
benefit  of  the  heirs,  executors  and 
administrators  of  such  a  person. 

Subpart  K — Anrtendn>ents 

§  1601.45    Amtndmenta^ 

These  By-Laws  may  be  amended  by  a 
vote  of  a  majority  of  the  Directors  in 
office,  provided,  that: 

(a)  Such  amendment  is  not 
inconsistent  with  the  Act; 

(b)  The  notice  of  the  meeting  at  which 
such  action  is  taken  shall  have  stated 
the  substance  of  the  proposed 
amendment; 

(c)  The  notice  of  such  meeting  shall 
have  been  mailed,  telegraphed  or 
delivered  to  each  Director  at  least  five 
(5)  days  before  the  date  of  the  meeting: 
and 


(d)  Whenever  feasible,  the  proposed 
amendment  shall  have  been  published 
in  the  Fedsral  Reguter  at  least  thirty  (30) 
days  before  the  meeting  and  interested 
parties  shall  have  been  afforded  a 
reasonable  opportunity  to  comment 
thereon. 

Dated:  December  27, 1984. 
Richard  N.  Bagenstot. 

Acting  Deputy  General  Counsel. 

(FR  Doc.  85-176  Filed  l-ASS:  8:45  amj 
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Restrictions  on  Lobbying  and  Certain 
Ottier  Activities 

agency:  Legal  Services  Corporation. 
ACTION:  Proposed  rule. 

summary:  Since  September  the  Legal 
Services  Corporation  has  received 
comments  concerning  both  substantive 
and  procedural  issues  involving 
revisions  to  existing  regulations  and 
regulations  newly  put  in  place.  After 
deliberation,  the  Board  of  Directors  of 
the  Corporation  at  its  December  20, 1984 
meeting  decided  to  republish  this  Part  of 
the  regulations,  along  with  four  others, 
for  further  consideration  and  comment. 
This  Part  1612,  concerning  restrictions 
on  lobbying  and  certain  other  activities, 
was  previously  adopted  by  the  Board  on 
April  28, 1984.  and  published  in  final 
form  in  the  Federal  Register  on  May  31. 
1984,  49  FR  22651.  The  regulation  is 
currently  in  effect  as  published  here. 
date:  Comments  must  be  received  on  or 
before  February  4, 1985. 

ADDRESS:  Comments  may  be  submitted 
to  Office  of  General  Counsel,  Legal 
Services  Corporation,  733  Fifteenth 
Street,  N.W.,  Room  601,  Washington, 
DC.  20005. 

FOR  FURTHER  INFORMATION  CONTACT 
Richard  N.  Bagenstos,  Acting  Deputy 
General  Counsel,  (202)  272-4010. 
SUPPLEMENTARY  INFORMATION:  On 
February  24, 1984,  the  Legal  Services. 
Corporation  published  in  the  Federal    . 
Register  (49  FR  6943)  a  proposed  rule 
revising  Part  1612 — Restrictions  on 
Certain  Activities.  Interested  parties 
were  given  30  days,  until  March  26. 1984, 
in  which  to  submit  comments.  A  total  of 
218  comments  were  received  and 
considered.  Of  these,  144  were  received 
within  the  comment  period,  and  the 
remainder  thereafter.  Of  the  comments. 
56  were  from  programs  funded  by  LSC; 
13  from  Congress;  20  from  bar 
associations;  20  from  state  officials;  63 
from  legal  and  political  foundations  and 
coalitions;  12  from  government  agencies; 
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and  34  from  private  attorneys,  firms  and 
citizens. 

This  revision  of  Part  1612  is  partially  a 
result  of  reports  and  opinions  of  the 
General  Accounting  Office  (GAO)  with 
reference  to  the  Corporation's  lobbying 
regulations  dating  back  to  August,  1980. 
In  response  to  a  request  from  a  member 
of  Congress  in  February.  1981,  the  GAO 
reviewed  certain  memoranda  obtained 
from  the  Corporation  to  determine 
whether  it  had  violated  Federal  anti- 
lobbying  laws. 

In  its  opinion,  dated  May.  1. 1981.  the 
GAO  held  that  the  memoranda    / 
indicated  that  the  Corporation  haa  itself 
engaged,  and  had  allowed  its  graiVt 
recipients  to  engage,  in  lobbying     » 
activities  prohibited  by  Federal  law.  It 
recommended  for  the  third  time  that  the 
Corporation  revise  its  regulations  to 
prohibit  such  activity.  In  a  letter  dated 
May  11, 1981,  LSCs  president  at  that 
time  stated  that  immediate  steps  would 
be  undertaken  to  comply  with  the  GAO 
recommendation.  No  new  regulations 
were  considered,  however,  until  1982, 
and  regulations  governing  grassroots 
lobbying  were  Hnally  promulgated  in 
March,  1983. 

In  1983,  Congress  again  asked  the 
GAO  to  render  an  opinion  as  to  whether 
the  Corporation  and  its  recipients  had 
violated  restrictions  imposed  by 
Congress  on  training  and  coalition 
building  activities,  and  on  advocating  or 
opposing  ballot  measures,  initiatives 
and  referenda.  An  interim  report  was 
rendered  dated  September  19, 1983. 
indicating  that  such  violations  had  in 
fact  occurred.  The  finding  of  that  report 
were  confirmed  in  GAO  testimony 
before  the  Senate  Labor  and  Human 
Resources  Committee,  April  11, 1984. 
Significantly,  that  report  found  the 
violative  activity  reached  a  sufficiently 
high  level  in  1981  as  to  result  in  a 
reduction  in  the  number  of  cases 
handled  by  some  program  attorneys. 

The  GAO  in  its  report  stated  that  it 
was  recommending  to  the  Corporation 
that  it  take  appropriate  action  to  amend 
its  regulations  governing  the  activities  of 
fuBd  recipients  and  corporate  officials  in 
order  to  prohibit  expenditures  on  the 
activities  which  it  found  to  violate  the 
lobbying  restrictions. 

The  regulation  also  results  from 
certain  restrictions  imposed  on 
recipients  in  Pub.  L  98-166  in  terms  of 
lobbying  activities.  These  restrictions 
grew  out  of  oversight  hearings 
conducted  by  the  Senate  Committee  on 
Labor  and  Human  Resources.  First,  it 
adopted  restrictions  to  bar  the 
Corporation  and  its  recipients  from 
using  Federal  funds  for  publicity  or 
propaganda  intended  to  influence  a 
legislative  or  administrative  decision. 


Specifically,  Congress  sought  to  prohibit 
grassroots  campaigns. 

Secondly,  the  restrictions  were 
intended  to  bar  communications  or 
services  intended  to  influence  a  decision 
by  an  administrative  agency  except  in 
the  provision  of  legal  assistance  with 
respect  to  a  particular  claim,  application 
or  case. 

Third,  the  language  was  to  bar  any 
lobbying  in  support  of  or  in  opposition 
to  any  referendum,  initiative, 
constitutional  amendment  or  similar 
procedure.  This  represented  a 
reemphasis  of  what  the  Congress  has 
deemed  to  be  explicitly  prohibited  under 
previous  law.  Similarly,  all  attempts  to 
influence  an  authorization  or 
appropriation  of  legal  services  funding, 
or  oversight  of  the  Corporation  or  a 
recipient  is  prohibited. 

Fourth,  the  restrictions  were  designed 
to  prohibit  communications  to  Federal, 
State  and  local  legislatures  to  influence 
legislation  except  (1)  where  the  purpose 
of  the  communication  was  to  bring  a 
specific  problem  to  the  attention  of  the 
legislators  after  exhaustion  of  judicial 
and  administrative  relief,  subject  to 
certain  conditions;  (2)  in  response  to 
requests  from  a  Federal,  State  or  local 
official;  or  (3)  as  a  communication 
requesting  introduction  of  a  private 
relief  bill. 

Finally.  Pub.  L  98-166  required 
records  of  time  spent  on  lobbying  and 
prohibited  Corporation  funds  from  being 
used  to  pay  for  administrative  or  related 
costs  of  an  activity  prohibited  by  the 
restriction.  In  other  words,  the 
prohibitions  that  Congress  had  set  out 
could  not  be  circumvented  by  a  claim 
that  all  lobbying  was  being  funded  by 
other  sources  of  funds,  while  ignoring 
the  fact  that  the  rent  or  other  overhead 
supporting  a  prohibited  activity  were 
paid  from  LSC  funds. 

This  rule  establishes  new  subsections 
concerning  prohibited  organizing 
activity  ($  1612.3),  activity  prohibited  in 
connection  with  training  (J  1612.4), 
administrative  representation  under 
Pub.  L.  98-166  (S  1612.6),  legislative 
representation  under  Pub.  L  98-166 
(S  1612.7)  and  the  posting  of  notices 
concerning  these  restrictions  (5  1612.9). 
Former  S  1612.3  concerning  the  attorney- 
client  relationship  has  been  renumbered 
§  1612.2(c)  since  it  solely  relates  to  the 
activities  proscribed  by  that  section.  The 
regulation  on  public  demonstrations 
(§1612.2),  legislative  and  administrative 
representation  (formerly  §  1612.4. 
renumbered  §  1612.5)  and  enforcement 
(formerly  §  1812.5,  renumbered  9  1612.8) 
are  modified  to  better  achieve  the 
statutory  purpose  of  strictly  limiting  the 
use  of  Legal  Services  Corporation  funds 
for  these  activities.  The  significant 


changes  effected  by  the  regulation  are 
summarized  below: 

TiUe 

The  title  of  Part  1612  is  changed  to 
specifically  mention  lobbying  so  as  to 
facilitate  the  readers  finding  the 
regulations  governing  legislative  and 
administrative  representation. 

DeAnitions 

The  definition  of  "legal  assistance 
activities"  is  modified  to  clarify  that  the 
term  covers  the  use  of  Corporation  or 
recipient  resources  by  a  subrecipient.  In 
response  to  comments  requesting 
clarification,  the  phrase  "or  while  on 
official  travel"  has  been  added  to 
S  1612.1(a)(1). 

The  Term  "legislation"  is  defined  to 
make  clear  that  it  encompasses  all 
potential  actions  (whether  formally 
pending  or  not)  of  the  Congress  and  any 
other  body  of  elected  officials  acting  in 
a  legislative  capacity  as  opposed  to  their 
actions  as  an  adjudicatory  body. 
Specifically  mentioned  is  action  on 
constitutional  amendments,  treaties  and 
intergovernmental  agreements,  approval 
of  appointments  or  budgets  proposed  by 
an  e.xecutive  branch  official,  simple 
resolutions  not  having  the  force  of  law. 
and  approval  or  disapproval  of 
executive  action.  In  response  to 
comments,  Indian  Tribal  Councils  are 
excluded  from  the  term  "legislative." 

Public  Demonstrations,  Boycotts, 
Strikes,  Etc. 

Sections  1612.2  and  1612.3  are 
combined  and  the  following  statement 
of  old  S  1612.3(b)  is  deleted:  "Nothing  in 
this  part  shall  prohibit  an  attorney  from 
.  .  .  attending  a  public  demonstration, 
picketing,  boycott  or  strike  for  the 
purpose  of  providing  legal  assistance  to 
a  client."  Section  1612.2(c)(2)  makes 
clear  that  the  prohibition  on 
participation  in  demonstrations,  strikes, 
etc.  does  not  prohibit  an  attorney  from 
fulfilling  his  professional  responsibilities 
to  a  client. 

Thus,  the  deletion  of  old  S  1612.3(b) 
does  not  impose  an  additional 
prohibition  upon  attorneys — it  merely 
removes  an  express  permission  to 
attend  such  demonstrations,  etc.,  when 
unnecessary  to  fulfill  professional 
responsibilities  to  a  client. 

Organizing 

A  new  S  1612.3  implements  the 
restrictions  of  section  1007(b)(7)  of  the 
Act  on  the  use  of  Corporation  funds  to 
initiate  the  formation,  or  act  as  an 
organizer,  of  any  association,  federation 
or  similar  entity.  The  regulation  makes 
clear  that  no  funds  may  be  used  for 
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publicizing  an  organization  or  defraying 
the  costs  of  any  meeting  at  which 
persons  are  urged  to  form  or  join  any 
organization.  The  regulation  does  not 
re.strict  a  recipient  from  providing 
advice  or  assistance  to  eligible  clients 
concerning  the  laws  applicable  to 
formation  or  operation  of  an 
organization,  as  long  as  the  organization 
does  not  have  as  a  substantial  purpose 
the  exercise  of  influence  with  respect  to 
legislation,  elections  or  ballot 
propositions.  Language  has  been 
inserted  in  response  to  comments  to 
indicate  that  organizations  of  legal 
ser\'ice  delivery  personnel  or  of  eligible 
clients  solely  organized  for  the 
improvement  of  legal  services  delivery 
are  not  covered  by  the  prohibition.  The 
last  provision  implements  the 
restrictions  of  sections  1006(e)  and  1007 
(a)(5).  (a)(6),  (b)(6)  and  (b)(7)  concerning 
political  or  lobbying  activity. 

Training  I 

A  new  §  1612.4  is  adapted  to 
implement  section  1007(b)(3)  and  the 
related  provision  of  Pub.  L.  98-166 
prohibiting  the  conduct  of  training 
programs  for  the  purpose  of  advocating 
particular  public  policies  or  encouraging 
political  activities,  labor  activities,  etc. 
In  accordance  with  Pub.  L.  98-166.  the 
conduct  of  training  programs  for  the 
purpose  of  disseminating  information 
about  public  policies,  labor  or  political 
activities,  etc.  is  likewise  prohibited. 
New  language  has  been  inserted  in 
§  1612.4(a)(2)(v)  to  clacjfy  that  this 
provision  applies  to  all  funds  made 
available  by  the  Corporation  under 
authority  of  Pub.  L.  98-166.  Training 
programs  whose  purpose  is  to  encourage 
the  formation  of  coalitions  or 
organizations  to  advocate  particular 
public  policies  or  which  involve  the 
development  of  legislative  strategy  are 
specifically  prohibited.  In  accordance 
with  the  Comptroller  General's  legal 
opinion  of  September,  1983.  The 
limitations  of  §  1612.7(b)(2)  on  the  use  of 
Corporation  grant  proceeds  to  pay  for 
outside  training  for  activities  which  are 
prohibited  or  severely  limited  by  law  is 
extended  to  inhouse  training  events.  The 
regulation  incorporates  the  provisions  of 
Pub.  L.  98-166  making  clear  that  it  does 
not  prohibit  the  training  of  attorneys  or 
paralegals  to  prepare  them  to  advise  an 
eligible  client  of  his  or  her  rights  under  a 
statute  or  regulation  already  enacted,  or 
to  explain  the  nature  of  the  legislative 
process  to  an  eligible  client.  Subsection 
1612.4(b)(2)  is  modified  to  clarify  that 
advice  concerning  the  nature  of  the 
legislative  process  does  include 
discussion  of  a  lobbying  strategy  for  a 
particular  bill. 


LegislativB  and  Administrative 
Representation 

Two  new  sections  are  created  to 
describe  the  rules  peculiar  to  the  use  of 
1984  appropriated  funds  in  legislative 
(§  1612.7)  and  administrative 
representation  (5  1612.6).  The  rules 
applicable  otherwise  are  retained  in 
S  1612.5  (formerly  §  1612.4).  The 
revisions  in  1612.5  summarized  below 
are  made  in  recognition  that  the  general 
rule  of  section  1007(a)(5)  is  that  the  use 
of  Legal  Services  Corporation  funds  for 
legislative  and  administrative  lobbying 
is  prohibited  unless  it  falls  within  one  of 
three  carefully  defmed  exceptions. 
Congress  has  repeatedly  indicated  since 
1977  through  oversight  hearings  and 
appropriations  riders  containing 
reference  to  the  language  of  the  Kramer 
amendment  to  H.R.  3480  that  it  believes 
legal  services  programs  have  interpreted 
section  1007(a)(5)  as  authorizing  more 
lobbying  activity  than  intended. 

First.  §  1612.5  is  made  applicable  to 
the  introduction,  amendment, 
enactment,  defeat,  repeal  or  signing  of 
any  legislation.  Subsection  1612.5(a)(1) 
is  amended  to  conform  to  S  1612.5(f)(2) 
which  provides  that  a  recipient's 
employee  is  not  to  solicit  or  arrange  a 
request  from  a  governmental  agency  or 
public  official  in  order  to  create  a  right 
to  make  representations  to  that  agency 
or  official.  Further,  in  conformance  with 
§  1612.5(f).  the  authority  to  respond  to 
official  requests  is  limited  to  requests 
concerning  "a  specific  matter"  and  does 
not  authorize  communications  with 
persons  other  than  the  requesting  party, 
or  agents  or  employees  of  such  party. 

Subsection  1612.5(a)(2)  is  revised  to 
make  it  clear  that  legislative  or 
administrative  representation  of  a  client 
is  only  authorized  where  it  is  necessary 
to  secure  relief  concerning  a  particular 
legal  right  or  responsibility  with  respect 
to  which  the  client  has  sought  legal 
representation. 

The  documentation  requirements  of 
S  1612.5(b)  are  modified  to  conform  to 
the  language  of  S  1612.5(g)  so  as  to 
reduce  the  number  of  different  forms 
and  procedures  with  which  a  recipient 
must  comply.  The  client  retainer 
required  by  §  1612(b)(2)  is  modified  to 
include  a  statement  in  the  client's  own 
words  of  the  legal  problem  on  which  he 
or  she  seeks  representation.  The 
purpose  of  requiring  a  retainer  is  to 
insure  that  the  work  done  conforms  to 
the  desires  of  the  client  and  to  facilitate 
Corporation  auditing  of  grantee 
compliance  with  the  strict  terms  of 
section  1007(a)(5)(A).  The  retainer  will 
be  more  useful  for  these  purposes  if 
there  is  a  clear  record  at  the 
commencement  of  representation  of  the 


client's  description  of  the  legal  problem 
for  which  the  attorney  finds  it  necessary 
to  seek  relief  from  the  legislature  or 
administrative  agency. 

In  response  to  conmients  which 
indicated  that  the  requirement  as 
proposed  would  necessitate  a  more 
sophisticated  knowledge  of  the  law  than 
could  reasonably  be  expected  of  eligible 
clients,  the  Corporation  has  modified  the 
subsection  to  limit  the  matter  which 
must  be  expressed  in  the  client's  own 
words  to  "the  matter  on  which  relief  is 
sought." 

A  new  requirement  is  added,  as 
required  by  Pub.  L  98-166.  that  the 
recipient  maintain  records  of  the  time 
and  the  direct  and  indirect  expenses 
associated  with  lobbying  activity.  Such 
activity  includes  time  spent  formulating 
positions  and  strategy  as  well  as  time 
spent  in  direct  communication  with 
officials.  These  records  are  required 
with  respect  to  legislation  and 
rulemaking  matters,  but  not  with  respect 
to  representation  in  adjudicatory 
proceedings.  The  records  are  required 
regardless  of  the  source  of  funds 
involved  and  must  specify  the  source. 
For  all  employees  who  are  registered 
lobbyists,  or  who  spend  over  ten  percent 
of  their  time  lobbyings  full  time  logs  will 
be  required.  These  time  logs  are 
necessary  to  ensure  the  completeness  of 
the  records  furnished  pursuant  to  the 
terms  of  Pub.  L.  98-166  and  to  enable  the 
Corporation  to  enforce  section  1010(c)  of 
the  Act  which  prohibits  the  use  of 
private  non-Corporation  funds  for 
purposes  prohibited  by  the  Act. 
The  authorization  for  full  time 
Tegislative  offices  is  deleted  in  light  of 
the  fact  that  lobbying  activity  is  an 
exceptional,  rather  than  a  routine, 
function  of  a  legal  services  program. 

Section  1612.5(c)  makes  it  clear  that 
no  Corporation  funds  are  to  be  used  to 
pay  dues  to  organizations  a  substantial 
purpose  of  which  is  to  take  positions  on 
pending  legislative  or  administrative 
matters.  To  make  it  clear  that  the 
provision  is  not  intended  to  prevent  the 
payment  of  dues  to  bar  associations,  an 
express  exception  is  stated.  The 
circumstances  in  which  advocating  the 
support  or  defeat  of  legislative  or 
administrative  measures  is  authorized 
are  strictly  limited  under  the  Act.  It  is 
not  appropriate  for  recipients  to  pay 
dues  to  others  to  engage  in  lobbying 
outside  those  parameters,  nor  is  it 
appropriate  for  a  recipient  to  delegate  to 
another  organization  its  limited 
authority  to  lobby  under  section 
1007(a)(5).  It  should  be  noted  that  the 
provision  does  not  address  the  payment 
of  dues  to  organizations  for  whom  policy 
advocacy  is  a  minor  purpose. 
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The  regulation  also  clarifies  that  LSC 
grant  funds  may  not  be  used  to  pay  for 
transportation  to  legislative  or 
administrative  proceedings  of  persons 
other  than  witnesses  entering  formal 
appearances  on  behalf  of  the  recipient's 
client  or  attorneys  or  other  employees 
engaged  in  permitted  representational 
activities.  In  response  to  comments,  the 
exception  is  extended  to  clarify  that 
when  necessary,  it  is  appropriate  to  pay 
transportation  costs  for  the  client's 
attendance.  Payment  of  administrative 
costs  Associated  with  a  prohibited 
activity  is  an  unauthorized  use  of  LSC 
grant  funds.  The  regulations  also 
prevent  expenditure  of  LSC  grant  funds 
for  an  event  if  a  primary  purpose  of  the 
expenditure  is  to  facilitate  lobbying 
activity  that  would  be  prohibited  if 
conducted  with  LSC  funds.  This  is 
simply  an  elaboration  of  the  basic  rule 
that  only  those  costs  which  further  the 
purpose  of  legal  assistance  to  eligible 
clients  within  the  guidelines  of  the  Act 
may  be  charged  against  the  LSC  grant.  If 
the  primary  purpose  of  the  expenditure 
is  furtherance  of  an  objective  that  is  not 
an  authorized  use  of  LSC  funds,  the 
expenditure  is  not  an  authorized  cost  of 
the  LSC  grant.  The  Corporation  gives 
deference  to  the  recipient's 
characterization  of  the  purpose  of  all 
expenditures  but  recipients  must 
document  fully  the  purpose  of  any 
expenditure  associated  with  attendance 
at  a  conference  if  the  attending 
employee  takes  leave  while  out  of  town 
to  engage  in  lobbying  activities.  Costs 
associated  with  an  event  that  gives 
participants  a  block  of  time  to  engage  in 
lobbying  activities  will  be  questioned. 

Finally.  §  1612.5(c)  prohibits  the  use  of 
LSC  grant  proceeds  to  assist  others  to 
attempt  to  influence  legislation  through 
providing  those  so  engaged  with  the 
benefit  of  legislative  liaison  activities. 
This  follows  General  Services 
Administration  Contract  Cost  Principles 
and  Procedures  which  disallow  the 
expense  of  legislative  liaison  activities 
"except  to  the  extent  that  such  activities 
do  not  reljle  to  lobbying  or  related 
activiMps  *  *  *."  It  should  be  noted  that 
the  Celt  'ise  Acquisition  Regulations 
disallow  as  a  cost  of  defense  contracts 
"any  legislative  liaison  activities."  The 
language  of  this  subsection  has  been 
revised  to  clarify  that  assisting  others  to 
influence  legislation  is  the  prohibited 
activity,  and  not  legislative  liaison  per 
se. 

Publicity  or  Propaganda 

This  section  of  the  regulations  was 
added  in  March  1983.  in  response  to 
recommendations  from  the  Comptroller 
General  dating  back  to  late  1980.  As  the 
Comptroller  General  stated  clearly  in  his 


May  1. 1981,  opinion,  section  1007(a)(5) 
of  the  Legal  Services  Corporation  Act 
does  not  authorize  recipient  employees 
to  engage  in  indirect  or  grassroots 
lobbying  activity.  That  section 
authorizes  direct  communication  with 
public  officials  in  three  defmed 
circumstances,  but  does  not  authorize 
other  lobbying  activity  such  as 
organizing  coalitions  or  engendering 
communications  from  the  public 
favoring  or  opposing  changes  in  public 
policy.  Such  activity  is  not 
"*  *  *  necessary  to  the  provision  of 
legal  advice  and  representation  with 
respect  to  such  client's  legal  rights  and 
responsibilities  *  *  *." 

Section  1612.5(d]  extends  the 
prohibition  against  publicity  or 
propaganda  to  that  designed  to  support 
proposed  rules  or  regulations  under 
consideration  by  an  administrative 
agency  or  ligislation  under  consideration 
by  a  county  or  municipal  legislative 
body.  This  change  is  required  by  Pub.  L. 
98-166  and  would,  in  any  case,  serve  to 
conserve  scarce  legal  services  resurces 
for  legal  representation  as  opposed  to 
public  relations.  The  regulation  is  also 
modified  to  prohibit  communications 
containing  a  suggestion  that  the  reader 
participate  in  or  contribute  to  a 
demonstration,  march,  rally,  fundraising 
drive,  lobbying,  letter  writing  or 
telephone  campaign  to  influence 
legislation  or  rulemaking.  This,  too, 
follows  the  Defense  and  Federal 
Procurement  Regulations.  The  objective 
of  the  proscription  against  publicity  or 
propaganda  is  to  prevent  the  use  of 
federal  funds  to  stimulate  grassroots 
lobbying.  Accomplishing  this  objective 
requires  that  the  prohibition  extend 
beyond  solicitation  of  letters  to 
legislators  to  solicitation  of  other  efforts 
to  persuade  a  legislator  such  as  through 
participation  in  a  march,  rally  or 
fundraising  to  support  advertising.  In 
either  case,  public  funds  are  being  used 
artifically  to  stimulate  public  pressure 
on  the  legislative  process. 

Section  1612.5(e)  is  modified  to  limit 
the  distribution  of  publications 
concerning  legislative  proposdls  to 
attorneys,  recipient  staff  and  eligible 
clients  who  have  sought  representation 
in  a  matter  relating  to  the  proposed 
legislation.  The  emphasis  is  on 
representation  of  eligible  clients  who 
request  representation  on  a  specific 
matter,  rather  than  distribution  to  all 
eligible  clients  in  a  service  area,  using 
limited  resources  for  other  than  direct 
representative. 

Administrative  Representation 

Section  1612.5(f)  and  1612.6, 
concerning  administrative 
representation  under  Pub.  L  97-377  and 


98-166  respectively,  have  been  revised 
in  response  to  numerous  comments  to 
allow  for  provision  of  legal  assistance  in 
limited  categories  of  rulemaking. 
Administrative  representation  is 
authorized  in  adjudicatory  proceedings 
affecting  an  eligible  client's  legal  rights 
with  respect  to  particular  applications, 
claims  and  cases.  A  number  of 
comments  indicated  that,  in  some  cases, 
rulemaking  and  adjudicatory  functions 
overlap  in  administrative  proceedings. 
Others  indicated  that  certain  rulemaking 
functions  were  carried  on  in  response  to 
decisions  in  specific  adjudications,  and 
others  pointed  to  the  need  to  bring  the 
peculiar  impact  of  a  rule  on  a  particular 
client  to  the  attention  of  the  rulemaker. 
The  revision  was  made  in 
S  1612.5(f)(2)(c]  to  permit  representation 
in  a  rulemaking  proceeding  in  such 
circumstances,  but  not  in  instances  in 
which  the  rulemaking  affects  the  client, 
in  a  manner  similar  to  a  significant 
segment  of  the  public  whose  interests 
have  probably  already  been  articulated 
to  the  rulemaker.  It  is  not  intended  to 
provide  a  blanket  permission  for  the 
provision  of  legal  assistance  in  all 
rulemaking  proceedings,  but  only  to 
permit  the  assertion  of  the  specific 
claim,  application  or  case  by  a  specific 
client  concerning  a  legal  right  or 
responsibility. 

Section  1612.6  was  further  amended  in 
response  to  comments  to  make  clear 
that  informal  negotiations  to  resolve  a 
particular  claim,  application  or  case  and 
response  to  requests  from  an  official 
concerning  a  matter  before  an  agency  is 
authorized. 

The  requirement  of  old  S  1612.4(g)(1) 
for  a  special  retainer  agreement  in 
administrative  cases  funded  under  Pub. 
L.  97-377  is  deleted  in  light  of  the  new 
client  retainer  requirement  of  Part  1611 
applicable  to  all  forms  of  representation. 
In  addition,  the  reference  in 
}  1612.5(g)(2)  to  requests  for  legislative 
drafting  is  deleted  since  such  time- 
consuming  work  for  a  public  official,  as 
opposed  to  an  eligible  client,  is  not 
contemplated  by  S  1612.5(f). 

Subsection  1612.5(h)(4)  concerning 
direct  contact  with  elected  officials  is 
deleted  in  light  of  the  substantial 
restrictions  imposed  on  such  contact. 
Subsection  1612.5(hj(3)  is  modified  to 
make  clear  that  it  does  not  authorize 
unsolicited  advice,  advice  to  groups  on 
communications  with  officials,  the 
composition  of  communications  for  the 
client's  use,  or  publications  or  training 
on  lobbying  techniques.  Such 
restrictions  are  necessary  to  avoid  the 
abuse  of  the  authority  to  offer  advice 
that  has  occurred  in  the  past.  Further, 
these  are  matters  dealt  with  elsewhere 
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in  the  regulations  depending}  upon  which 
appropriations  are  utilized,  and  those 
provisions  are  not  overridden  by  the 
provisions  of  §  1612.5(h). 

Proposed  (  1612.5(h)(5)  has  been 
deleted  from  the  rule  on  the  basis  that  it 
was  confusing  and  unnecessary.  No 
substantive  conclusion  should  be  drawn 
from  the  fact  of  its  deletion.  The 
permissibility  of  conununication  with  a 
governmental  agency  to  request  funding 
depends  on  the  terms  of  the  applicable 
appropriations  law. 

Legislative  Representation  Under  Pub.  L 
9S-166 

Section  1612.7  is  a  new  section  to 
implement  the  provisions  of  Pub.  L  98- 
166  with  respect  to  communication  with 
elected  officials.  No  such 
communications  are  permitted  in 
connection  with  (1)  authorizations  or 
appropriations  for  the  Ck)rporation  or  a 
recipient;  (2)  oversight  proceedings 
concerning  the  Corporation  or  any 
recipient;  or  (3)  any  referenda,  initiative, 
constitutional  amendment  or  similar 
procedure  while  under  consideration  by 
a  legislative  body.  The  regulation 
defines  "similar  procedure"  to  mean 
legislative  consideration  of  any  measure 
requiring  subsequent  ratification  by  the 
electorate  or  a  measure  concerning  the 
structure  of  government  itself  (such  as  a 
constitutional  amendment  or  a 
reapportionment  measure).  There  are 
not  exceptions  for  communications  in 
this  area. 

Subsection  1612.7(b)  prohibits 
communication  concerning  legislation 
(other  than  that  specified  in  §  1612.7(a)) 
except  for  the  sole  purpose  of  bringing  a 
specific  and  distinct  legal  problem  to  the 
official's  attention  after  exhaustion  of 
adminstrative  and  judicial  relief  As 
required  by  Pub.  L.  98-166.  section 
1612.7(c)  requires  a  project  director's 
written  approval  of  the  communication, 
a  statement  of  each  client's  specific 
legal  interest,  and  the  director's 
determination  that  the  communication  is 
authorized  by  his  or  her  governing 
board's  policy  and  has  not  resulted  from 
participation  in  a  coordinated  effort  to 
contact  officials  on  the  subject.  The 
regulation  requires  the  director  to  certify 
that  the  communication  was  prepared 
by  the  attorney  and  client  without 
consulting  with  persons  "who  are 
participating  in  a  coordinated  effort  to 
influence  legislation."  The  indicated 
language  was  included  on  the  basis  of 
comments  which  stated  that  the 
language  of  the  proposed  rule  would 
have  the  effect  of  prohibiting  programs 
from  taking  advantage  of  outside 
expertise.  The  new  language  makes  it 
clear  that  he  intent  is  to  prohibit 
recipient  employees  from  drafting 


communications  to  elected  officials  in 
consultation  with  persons  engaged  in 
organized  efforts  to  influence  legislation. 

Section  1612.7(d)  implements  the 
requirement  of  Pub.  L.  98-166  that  the 
recipient's  governing  body  adopt 
policies  to  guide  the  director  in  his  or 
her  approval  of  communications 
bringing  legal  problems  to  the  attention 
of  officials.  The  regulation  stipulates 
that  such  policies  shall  require  periodic 
reports  to  the  governing  body,  take  into 
account  the  recipient's  priorities 
determined  under  Part  1620  and  prohibit 
solicitation  of  client  requests  to 
communicate  with  elected  officials. 
Subsection  1612.7(e)  permits  requests  to 
introduce  private  relief  bills  allowing 
claims  against  a  government  and 
S  1612.7(f)  permits  responses  to  requests 
from  officials  to  comment  on  proposed 
legislation  subject  to  the  requirements  of 
§  16125(f).  In  response  to  comments,  that 
section  was  changed  from  the  proposed 
rule  to  delete  the  one  percent  ceiling  on 
resources  expended  in  response  to 
requests  from  ofHcials,  and  substitute 
language  making  such  responses  subject 
to  the  program's  priorities  and  demands 
of  client  service  on  the  program's  time. 
This  limitation  recognizes  that  the 
primary  purpose  of  LSC  grants  is  to 
respond  to  client  requests  for 
representation  rather  than  requests  from 
elected  officials.  Legal  ser\'ices 
attorneys  must  avoid  becoming  staff  to 
elected  officials. 

Subsection  1612.7(g)  makes  clear  that 
the  requirements  of  §  1612.5  apply  to  the 
use  of  funds  made  available  under  Pub. 
L.  98-166. 

Miscellaneous 

Section  1612.8  concerning 
enforcement  is  amended  to  make  clear 
that  a  less  drastic  remedy  than 
termination  of  funding  or  denial  of 
refunding  may  be,  imposed  as  a  sanction 
for  violation  of  this  part,  such  as 
recovery  of  questioned  costs.  The 
language  of  the  section  is  reorganized  to 
clarify  that  suspension  or  termination  of 
employment  of  a  Corporation  employee 
is  not  subject  to  the  requirements  of 
section  1011  of  the  Act. 

In  response  to  comments  the 
requirements  of  §  1612.8(c)(3) 
(previously  §  1612.5(b)(3))  that  a 
recipients:onsult  with  the  Corporation's 
General  Counsel  before  determining  the 
appropriate  sanction  to  be  imposed  for 
violation  of  this  part  has  been  changed 
to  a  requirement  that  the  Corporation's 
Office  of  Compliance  and  Review  be 
informed  within  30  days  of  any  sanction 
imposed  for  violation  of  this  Part.  This 
clarifies  that  the  Corporation  is  not 
directly  involved  in  personnel  decisions 
of  programs,  but  only  is  concerned  with 


assuring  that  programs  comply  with  the 
Act  and  regulations.  A  new  section. 
8  1612.8(c)(4),  is  added  to  require 
programs  to  submit  records  of  the 
investigation  of  alleged  violations  on  a 
quarterly  basis  to  the  Office  of 
Compliance  and  Review. 

Finally,  a  new  §  1612.9  is  added  which 
would  require  each  recipient  to  post  a 
notice  prepared  by  the  Office  of 
Compliance  and  Review  summarizing 
the  restrictions  of  this  part  and  stating 
that  complaints  of  violations  may  be 
reported  to  the  Office  of  Compliance 
and  Review. 

List  of  Subjects  in  45  CFR  Part  1612 

Administrative  representation,  Legal 
ser\'ices.  Lobbying.  Publicity.  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  set  out  above,  Part 
1612  is  set  forth  below  in  its  entirety: 

PART  1612— RESTRICTIONS  ON 
LOBBYING  AND  CERTAIN  OTHER 
ACTIVITIES 

Sec.  . 

1612.1  Derinitions. 

1612.2  Public  demonstrations  and  other 
activities. 

1612.3  Organizing. 

1612.4  Training. 

1612.5  Legislative  and  administrative 
representation. 

1612.6  Administrative  representation  under 
Pub.  L.  98-166. 

1612.7  Legislative  representation  under  Pub. 
L  98-166. 

1612.8  Enforcement. 

1612.9  Posting  of  Notices. 

Authority:  Sees.  1006(b)(5).  1007(a)  (5).  (6) 
and  (7),  1011. 1006(e),  Legal  Services 
Corporation  Act  of  1974,  as  amended  (42 
U.S.C.  2996e(b}(5),  29g6f(a)  (5),  (6)  and  (7), 
2996).  2996g  (e));  Pub.  L.  95-431.  92  Stat.  1021: 
Pub.  L.  96-68.  93  Stat.  416;  Piib.  L  96-536,  94 
Stat.  3166:  Pub.  L  97-161,  96  Stat.  22:  Pub.  L. 
97-377.  96  Stat.  1874:  Pub.  L  98-166,  97  Stat. 
1071. 

§1612.1    DtfinMons. 

(a)  "Legal  assistance  activities,"  as 
used  iiMis  part,  means  any  activity: 

(1)  Carried  out  during  an  employee's 
working  hours  or  while  on  official  travel; 

(2)  Using  resources  provided  by  the 
Corporation  or  a  recipient,  directly  or 
through  a  subrecipient;  or 

(3)  That,  in  fact,  provides  legal  advice 
or  representation  to  an  eligible  client. 

(b)  "Legislation",  as  used  in  this  part, 
means  any  potential  action  of  the 
Congress,  any  State  legislature  or  other 
body  of  elected  official  acting  in  a 
legislative  capacity  (including  action  on 
constitutional  amendments,  the 
ratification  of  treaties  and 
intergovernmental  agreements,  approval 
of  appointments  and  budgets,  adoption 
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of  resolutions  not  having  tb«  force  of 
law.  and  approval  or  disapproval  of 
actions  of  the  executive).  The  term 
includes  proposals  for  legislative  action 
but  it  does  not  include  those  actions  of  a 
legislative  body  which  adjudicate  the 
rights  of  individuals  under  existing  laws 
(such  as  action  taken  by  a  local  council 
sitting  as  a  Board  of  Zoning  Appeals). 
"Legislature"  as  used  herein  does  not 
include  any  Indian  Tribal  Council. 

§1«12J    PubNc  danwnatratiofw  and  other 
actlvWea. 

(a)  While  canying  out  legal  assistance 
activities  under  the  Act  no  employee 
shall: 

(1)  Knowingly  participate  in  any 
public  demonstration,  picketing,  boycott 
or  strike,  except  as  permitted  by  law  in 
connection  with  the  employee's  own 
employment  situation;  or 

(2)  Intentionally  exhort,  direct,  or 
coerce  others  to  engage  in  such 
activities,  or  otherwise  usurp  or  invade 
the  rightful  authority  of  a  client  to 
determine  what  course  of  action  to 
follow. 

(b)  While  employed  under  the  Act.  no 
employee  shall,  at  any  time: 

(1)  Knowingly  participate  in  any 
rioting  or  civil  disturbance  activity  in 
violation  of  an  outstanding  injunction  of 
any  court  of  competent  jurisdiction  or 
any  other  illegal  activity  that  is 
inconsistent  with  an  employee's 
responsibilities  under  the  Act. 
Corporation  regulations,  or  the  Code  of 
Professional  Responsibility:  or 

(2)  Intentionally  exhort  direct  or 
coerce  to  engage  in  such  activities,  or 
otherwise  usurp  or  invade  the  rightful 
authority  of  a  client  to  determine  what 
course  of  action  to  follow. 

(c)  Nothing  in  this  section  shall 
prohibit  an  attorney  from: 

(1)  Informing  and  advising  a  client 
about  legal  alternatives  to  litigation  or 
the  lawful  conduct  thereof;  or 

(2)  Fulfilling  the  professional 
responsibilities  of  an  attorney  to  a 
client  ^^ 

§t«ia.3    Orgenitino. 

No  funds  made  available  by  the 
Corporation  may  be  used  to  initiate  the 
formation,  or  to  act  as  an  organizer,  of 
any  association,  federation.  coaUtion. 
network,  alliance,  or  any  similar  entity. 
No  funds  may  be  employed  for  any 
publicity  or  any  meeting  to  advocate 
that  anyone  organize  or  join  any 
organization.  This  section  shall  not  be 
interpreted  to  prevent  recipients  and 
their  employees  from  providing  legal 
advice  or  assistance  to  eligible  clients 
who  desire  to  plan,  establish  or  operate 
organizations,  such  as  by  preparing 
articles  or  incorporation  and  by-laws. 


This  section  shall  not  apply  to 
organizations  composed  solely  of 
persons  engaged  in  the  delivery  of  legal 
services  to  the  indigent  organized  solely 
for  the  purpose  of  improving  the 
effectiveness  of  such  legal  services;  nor 
shall  it  apply  to  organizations  composed 
exclusively  of  eligible  clients  formed 
solely  to  advise  a  legal  services  program 
about  the  delivery  of  legal  services. 
Such  legal  advice  or  assistance  may  not 
be  provided,  however,  in  the  formation 
of  an  organization,  a  substantial  purpose 
of  which  is  to  influence  legislation, 
elections  or  ballot  propositions. 


91612.4 

(a)  No  funds  made  available  by  the 
Corporation  may  be  used  to  support  or 
conduct  trainmg  programs  for  the 
purpose  of: 

(1)  Advocating  or  opposing  particular 
public  policies;  or 

(2)  Encouraging  or  facilitating: 
(i)  Political  activities  (including 

formation  of  organizations  or  coalitions, 
a  substantial  purpose  of  which  is  to 
advocate  or  oppose  particular  public 
policies): 

(ii)  Labor  or  antilabor  activities; 

(iii)  Boycotts,  picketing,  strikes  or 
demonstrations; 

(iv)  Development  of  strategies  to 
influence  legislation  or  rulemaking;  or 

(v)  With  respect  to  funds  made 
available  by  the  Corporation  under  the 
authority  of  Pub.  L  96-166,  the 
dissemination  of  information  about  such 
activities  or  pubic  policies. 

(b)  Nothing  in  this  section  shall  be 
constPied  to  prohibit  the  training  of 
attorneys  or  paralegal  personnel 
necessary  to  prepare  them  to: 

(1)  provide  adequate  legal  assistance 
to  eligible  clients: 

(2)  Advise  any  eligible  clients  as  to 
the  nature  of  the  legislative  process,  in 
general,  as  opposed  to  discussing  a 
lobbying  strategy  for  a  particular  bilk  or 

(3)  Inform  any  eligible  client  of  his 
rights  under  any  statute,  order  or 
regulation  already  enacted. 

(c)  No  recipient  shall  expend 
Corporation  funds  for  training  or 
educational  activities  or  utilize 
Corporation  funds  to  pay  for  programs 
or  individuals  to  participate  in  outside 
training  or  eductional  activities  in  areas 
in  which  program  involvement  is 
prohibited  (such  as  political  activities  or 
voter  registration,  etc.)  ar  in  areas 
wherein  only  limited  and  incidental 
activities  are  allowed  (such  as  lobbying) 
imder  the  Act.  other  applicable  Federal 
law.  Corporation  regulations,  guidelines 
or  instructions. 


SieiZS    LegWsltve  and  admMstratlve 
repreeentatkMV 

(a)  No  funds  made  available  by  the 
Corporation  shall  be  used,  at  any  time, 
directly  or  indirectly,  to  support 
activities  intended  to  influence  the 
issuance,  amendment,  or  revocation  of 
any  executive  order  or  administrative 
order  or  regulation  of  a  Federal.  State  or 
local  agency,  or  to  undertake  to 
influence  the  introduction,  amendment 
enactment,  defeat,  repeal  or  signing  of 
any  legislation  or  State  proposals  by 
initiative  petition,  except  that: 

(l)(i)  An  employee  may  respond  to  a 
request  &om  a  governmental  agency  or 
a  legislative  body,  committee,  or 
member  made  to  the  employee  or  to  a 
recipient  to  testify,  draft  or  review 
measures  or  to  make  representation  to 
such  agency,  body,  conunittee  or 
member  on  a  specific  matter, 

(ii)  The  exception  for  responses  to 
officials  does  not  authorize 
communication  with  anyone  other  than 
the  requesting  party  or  an  agent  or 
employee  of  such  party.  No  employee  of 
the  recipient  shall,  directly  or  indirectly, 
solicit  or  arrange  a  request  from  any 
official  to  testify  or  otherwise  make 
representations  in  connection  with 
legislation. 

(2)  An  employee  may  engage  in  such 
activities  at  the  request  of  an  eligible 
client  of  a  recipient,  to  the  extent  such 
activities  are  necessary  to  the  provision 
of  legal  advice  and  representation  to  a 
client  who  has  sought  such  legal  advice 
and  representation  with  respect  to 
particular  legal  rights  and 
responsibilities  which  would  be  affected 
by  particular  legislation  or 
administrative  measures,  but  no 
employee  shall  solicit  a  client  in 
violation  of  professional  responsibilities 
for  the  purpose  of  making  such 
representation  possible;  or 

(3)  An  employee  may  engage  in  such 
activities  if  a  governmental  agency, 
legislative  body,  committee,  or  member 
thereof  is  considering  a  measure  directly 
affecting  the  activities  under  the  Act  of 
the  recipient  or  the  Corporation.  This 
exception  extends  only  to 
appropriations  or  other  measures 
directed  to  the  Corporation,  or  the 
recipient  or  its  employees.  The 
expenditure  of  funds  appropriated  under 
Pub.  L.  97-377  and  96-166  are  subject  to 
the  further  limitations  set  forth  in 
paragraphs  (f)  and  (g)  of  this  section, 
and  S  1612.6  and  {  1612.7. 

(b)  Recipients  shall  adopt  procedures 
and  forms  to  document  that  the 
legislative  and  administrative  activities 
in  which  they  engage  fall  within  the 
activities  permitted  in  paragraph  (a)  of 
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this  tection.  Such  documentation  shall 
include: 

(1)  With  respect  to  activities  permitted 
under  paragraph  (a)(1)  of  this  section,  a 
written  request  directed  to  the  recipient 
and  signed  by  an  official  of  the 
governmental  agency  or  a  member  of  the 
legislative  body  or  committee  making 
the  request  which  states  the  type  of 
representation  or  assistance  requested 
and  identifies  the  executive  or 
administrative  order  or  regulation,  or 
legislation,  to  be  addressed.  Such 
documentation  shall  also  include  the 
written  approval  of  the  recipient's 
project  director  (or  his  or  her  designee) 
authorizing  the  communications 
requested; 

(2)  With  respect  to  activities  permitted 
under  paragraph  (a)(2)  of  this  section,  a 
retainer  agreement,  signed  by  the  client 
or  clients  represented,  or  by  an  official 
of  the  client  group  in  the  case  of  a  group 
client,  which  agreement  shall  specify  the 
legislative  or  administrative  measure  on 
which  representation  is  sought, 
(appearance  at  a  hearing,  legislative 
drafting,  etc.),  and  which  shall  include  a 
statement  of  the  client's  direct  interest 
in  a  particular  legislative  or 
administrative  measure  to  be  addressed 
and  a  statement  by  the  client  in  the 
client's  own  words  of  the  matter  on 
which  relief  is  sought;  or 

(3)  With  respect  to  activities  permitted 
under  paragraph  (a)(3)  of  this  section,  a 
written  statement  signed  by  the 
recipient's  project  director  authorizing 
the  initiation  of  such  activities. 

(4)  Recipients  shall  obtain  the 
documentation  required  by  this  section 
prior  to  undertaking  any  of  the  activities 
permitted  by  paragraphs  (a)  or  (f)  of  this 
section,  except  that  recipients  may 
respond  to  an  oral  request  made 
pursuant  to  paragraphs  (8)(1)  or  (gj(2)  of 
this  section  in  the  absence  of  a  written 
request  provided  that  the  fact,  nature, 
and  circumstances  of  the  request  are 
subsequently  documented  in  writing 
signed  by  the  requesting  authority. 

(5)  The  recipient  shall  maintain 
records,  in  the  manner  specified  by  the 
Corporation,  of  the  direct  and  inJirect 
expenses,  time  spent  on.  and  the  sources 
of  the  funds  supporting,  all  lobbying  or 
related  activity,  regardless  of  the 
sources  of  the  funds  employed.  In 
addition,  the  recipient  shall  require  all 
employees  who  are  registered  lobbyists 
or  who  devote  over  ten  (10)  percent  of 
their  time  to  lobbying  or  related 
activities  to  maintain  a  time  log 
accounting  for  all  working  hours. 

(6)  Recipients  shall  submit  quaterly 
reports,  in  a  form  prescribed  by  the 
Corporation,  describing  their  legislative 
and  administrative  advocacy  activities 
conducted  pursuant  to  these  regulations. 


together  with  such  supporting 
documentation  as  required  by  the 
Corporation. 

(c)  No  funds  made  available  by  the 
Corporation  shall  be  used  to: 

(1)  Maintain  separate  offices  for  the 
sole  purpose  of  engaging  in  legislative 
activity; 

(2)  Pay  dues  to  any  organization 
(other  than  a  bar  association),  a 
substantial  purpose  or  function  of  which 
is  to  take  positions  on  matters  pending 
before  legislative  or  administrative 
bodies: 

(3)  Pay  for  transportation  to  legislative 
or  administrative  proceedings  of  persons 
other  than  employees  engaged  in 
activities  permitted  under  this  section  or 
witnesses  entering  appearances  in  such 
proceedings  on  behalf  of  clients  of  the 
recipient,  except  that  such  funds  may  be 
used  to  transport  the  client  where 
necessary  and  appropriate.  This 
subsection  does  not  authorize  payment 
of  transportation  expenses  for 
employees  not  actually  engaged  in 
permitted  representation  activities 

(4)  Pay,  in  whole  or  in  part,  for  the 
conduct  of,  or  transportation  to,  an 
event  if  a  primary  purpose  of  the 
expenditure  is  to  facilitate  lobbying  or 
any  other  activity  which  would  be 
prohibited  if  conducted  with  funds  made 
available  by  the  Corporation: 

(5)  Pay  for  administrative  or  related 
costs  associated  with  any  activity 
prohibited  by  this  part;  or 

(6)  Assist  others,  through  legislative 
liaison  activities,  to  influence  legislation 
in  a  manner  that  would  be  prohibited  if 
undertaken  with  funds  made  available 
by  the  Corporation.  Legislative  liaison 
activities  include  but  are  not  limited  to 
attending  legislative  sessions  or 
committee  hearings,  gathering 
information  regarding  pending 
legislation,  and  analyzing  the  effect  of 
pending  legislation. 

(d)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  recipients 
shall  not  use  funds  made  available  by 
the  Corporation  for  publicity  or 
propaganda  purposes  designed  to 
support  or  defeat  proposed  legislation, 
or  rules  or  regulations  under 
consideration  by  any  Federal,  State, 
county  or  municipal  legislative  or 
administrative  body,  including  any 
commission,  authority  or  government 
corporation  with  rulemaking  authority. 
For  purposes  of  this  regulation, 
"publicity  or  propaganda"  means  any 
oral,  written  or  electronically 
transmitted  communication  or  any 
advertisement,  telegram,  letter,  article, 
newsletter,  or  other  printed  or  written 
matter  or  device  which  contains  a  direct 
suggestion,  or,  when  taken  as  a  whole, 
an  indirect  suggestion  to  the  public  at 


large  or  to  selected  individuals  to 
contact  public  officials  in  support  of  or 
in  opposition  to  pending  or  proposed 
legislation,  rules  or  regulations,  or  to 
contribute  to  or  participate  in  any 
demonstration,  march,  rally,  fundraising 
drive,  lobbying  campaign,  letter  writing 
or  telephone  campaign  for  the  purpose 
of  influencing  such  legislation,  rules  or 
regulations. 

(e)  No  funds  made  available  by  the 
Corporation  shall  be  used  to  support  the 
preparation,  production,  and 
dissemination  of  any  article,  newsletter, 
or  other  pubUcation  or  written  matter 
for  general  distribution  or  other  form  of 
mass  communication  which  contains 
any  reference  to  proposed  or  pending 
legislation  unless: 

(1)  The  publication  does  not  contain 
any  publicity  or  propaganda  prohibited 
by  paragraph  (d)  of  this  section: 

(2)  The  recipient  has  adopted  a  policy 
requiring  the  recipient's  project  director, 
or  his  or  her  designee,  to  review  each 
publication  produced  by  the  recipient 
prior  to  its  dissemination  for  conformity 
to  these  regulations; 

(3)  The  recipient  provides  a  copy  of 
any  such  material  produced  by  the 
recipient  to  the  Corporation  within  30 
days  after  publication;  and 

(4)  Such  funds  are  used  only  for  costs 
incident  to  the  preparation,  production, 
and  dissemination  of  such  publications 
to  recipients,  recipient  sta^  and  board 
members,  private  attorneys  representing 
eligible  clients,  eligible  clients  who  have 
sought  representation  in  a  matter  related 
to  the  legislation  and  the  Corporation,  as 
opposed  to  the  public  at  large,  or  eligible 
clients  generally. 

(f)(1)  Notwithstanding  the  provisions 
of  paragraph  (a)  of  this  section,  no  funds 
made  available  to  a  recipient  by  the 
Corporation  under  the  authroity  of  Pub. 
L.  97-377  shall  be  used,  directly  or 
indirectly,  to  pay  for  any  personal 
service,  advertisement,  telegram, 
telephone  communication,  letter,  printed 
or  written  matter,  or  other  device, 
intended  or  designed  to  influence  any 
decision  by  a  Federal,  State,  or  local 
agency,  except,  where  legal  assistance 
is  provided  by  an  employee  of  a 
recipient  to  an  eligible  client  on  a 
particular  application,  claim,  or  case, 
which  directly  involves  the  client's  legal 
rights  and  responsibilities,  or  to 
influence  any  Member  of  Congress  or 
any  other  Federal,  State,  or  local  elected 
official  in  connection  with  any  Acts, 
bills,  resolutions,  or  similar  legislation, 
or  any  referendum,  initiative, 
constitutional  amendment,  or  any 
similar  procedure  of  the  Congress,  any 
State  Legislature,  any  local  council,  or 
any  similar  governing  body,  except  that 
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this  subsection  shall  not  preclude  such 
funds  from  being  used  in  connection 
with  communications  made  in  response 
to  any  Federal.  State,  or  local  ofTicial  on 
a  special  matter. 

(2)  None  of  the  funds  made  available 
by  the  Corporation  under  the  authority 
of  Pub.  L  97-377  shall  be  used,  directly 
or  indirectly,  to  pay  for  any  personal 
service,  advertisement,  telegram, 
telephone  communication,  letter,  printed 
or  written  matter,  or  other  device, 
intended  or  designed  to  influence  any 
decision  by  a  Federal  State  or  local 
agency,  commission,  authority  or 
government  corporation,  except  for 

(i)  The  provision  of  legal  assistance  to 
an  eligible  client  in  an  adjudicatory 
proceeding,  or  informal  negotiations, 
directly  involving  that  client's  legal 
rights  or  responsibilities  with  respect  to 
a  particular  application,  claim  or  case: 

(ii)  A  response  to  a  request  from  a 
Federal.  Slate  or  local  official  made 
directly  to  that  official  or  his  agent  or 
employee;  or 

(iii)  Such  legal  assistance  to  an 
eligible  client  in  a  rulemaking 
proceeding  as  is  necessary  to  assert  a 
specific  claim,  application,  or  case 
directly  involving  the  client's  legal 
rights. 

(3)  The  exception  for  communications 
to  officials  does  not  authorize 
communication  with  anyone  other  than 
the  requesting  party  or  an  agent  or 
employee  of  such  party.  No  employee  of 
the  recipient  shall,  directly  or  indirectly, 
solicit,  or  arrange  a  request  from  any 
ofTicial  to  testify  or  otherwise  make 
representations  in  connection  with 
legislaiton . 

(g)  Recipients  shall  adopt  procedures 
and  forms  to  document  that  the 
legislative  and  administrative  activities 
in  which  they  engage  utilizing  funds 
made  available  under  the  authority  of 
Pub.  L  97-377  fall  within  the  activities 
permitted  under  paragraph  (f)  of  this 
section.  With  respect  to  activities  in 
response  to  a  request  from  a  Federal. 
State,  or  local  elected  official,  such 
documentation  shall  include  a  written 
request  signed  by  the  official  making  the 
request  which  states  the  type  of 
communication  requested  (testimony. 
legal  analysis,  etc.)  and  identifies  the 
legislative  measure  to  be  addressed. 
Such  documentation  shall  also  include 
the  written  approval  of  the  recipient's 
oroject  director  (or  his  or  her  designee) 
authorizing  the  communications 
rt-quested. 

(h)  Nothing  in  this  section  is  intended 
to  prohibit  an  employee  from: 

(1)  Communicating  with  a 
governmental  agency  for  the  purpose  of 
obtaining  information,  clarification,  or 


interpretation  of  the  agency's  rules, 
regulations,  practices,  or  plicies: 

(2)  Informing  a  client  about  a  new  or 
proposed  statute,  executive  order,  or 
administrative  regulation  consistent 
with  the  requirements  of  paragraphs  (d) 
and  (e)  of  this  section: 

(3)  Responding  to  an  individual 
client's  request  for  advice  only  with 
respect  to  the  client's  own 
communications  to  officials  unless 
otherwise  prohibited  by  the  Act, 
Corporation  regulations  or  other 
applicable  law.  This  provision  does  not 
authorize  publications  or  training  of 
clients  on  lobbying  techniques  or  the 
composition  of  a  communication  for  the 
client's  use:  or 

(4)  Making  direct  contact  with  the 
Corporation  for  any  purpose. 

§  1612.6    Admlnistrativ*  rapcasfitotton 
under  Pub.  I.  W-166. 

None  of  the  funds  made  available  by 
the  Corporation  under  the  authority  of 
Pub.  L  96-166  shall  be  used,  directly  or 
indirectly,  to  pay  for  any  personal 
service,  advertisement,  telegram, 
telephone  communication,  letter,  printed 
or  written  matter,  or  other  device, 
intended  or  designed  to  influence  any 
decision  by  a  Federal,  State  or  local 
agency,  commission,  authority  or 
government  corporation,  except  for 

(a)  The  provision  of  legal  assistance 
to  an  eligible  client  in  an  adjudicatory 
proceeding,  or  informal  negotiations, 
directly  involving  that  client's  legal 
rights  or  responsibilitis  with  respect  to  a 
particular  application,  claim  or  case: 

(b)  A  response  to  a  request  from  a 
Federal.  State  or  local  official  made 
directly  to  that  official  or  his  agent  or 
employee:  or 

(c)  Such  legal  assistance  to  an  eligible 
client  in  a  rulemaking  proceeding  as  is 
necessary  to  assert  a  specific  claim, 
application,  or  case  directly  involving 
the  client's  legal  rights. 

§  1612.7    LagWativa  raprasantatton  under 
Pub.  L.  96-186. 

(a)  None  of  the  funds  made  available 
by  the  Legal  Services  Corporation  under 
the  authority  of  Pub.  L  98-168  may  be 
used  to  pay  for  any  personal  service, 
advertisement,  telegram,  telephone 
communication.  letter,  printed  or  written 
matter,  or  any  other  device  directly  or 
indirectly  intended  to  influence  any 
Member  of  Congress  or  any  other 
Federal.  State  or  local  elected 
nonjudicial  official: 

(1)  in  connection  with  any 
referendum,  initiative,  constitutional 
amendment,  or  any  similar  procedure  of 
the  Congress,  any  State  legislature,  any 
local  council,  or  any  similar  governing 
body  acting  in  a  legislative  capacity. 


The  term  "similar  procedure"  as  used  in 
this  part  refers  to  legislative 
consideration  of  matters  which  by  law 
must  be  ratified  by  a  vote  of  the 
electorate  or  matters  relating  to  the 
structure  of  government  itself,  such  as  a 
plan  for  reapportionment: 

(2)  In  connection  with  inclusion  of  any 
provision  in  a  legislative  measure 
appropriating  funds  to,  or  defining  or 
limiting  the  functions  or  authority  of.  the 
recipient  or  the  Corporation:  or 

(3)  To  influence  the  conduct  of 
oversight  proceedings  concerning  the 
recipient  or  the  Corporation. 

(b)  None  of  the  funds  made  available 
by  the  Legal  Services  Corporation  under 
the  authority  of  Pub.  L.  98-166  shall  be 
used  to  pay  for  any  personal  service, 
advertisement,  telegram,  telephone 
communication,  letter,  printed  or  written 
matter,  or  any  other  device  intended  or 
designed  to  influence  any  Member  of 
Congress  or  any  other  Federal,  State  or 
local  elected  official  in  connection  with 
any  Act.  bill,  resolution  or  similar 
legislation  not  described  in  paragraph 

(a)  of  this  section,  except  that  an 
employee  of  a  recipient  may.  upon  the 
request  of  a  client  or  clients, 
communicate  directly  with  a  Federal, 
State  or  local  elected  official  for  the  sole 
purpose  of  bringing  a  specific  and 
distinct  legal  problem  to  the  attention  of 
such  official  if  the  project  director  of 
chief  executive  of  such  recipient  has 
determined,  prior  to  such 
communication: 

(1)  That  the  client  or  each  such  client 
is  in  need  of  relief  that  can  be  provided 
by  the  legislative  body  with  which  the 
official  is  associated:  and 

(2)  That  appropriate  judicial  and 
administrative  relief  have  been 
exhausted  and  has  documented  the 
effort  to  obtain  such  judicial  and 
administrative  relief. 

(c)  In  connection  with  each 
communication  authorized  by  paragraph 

(b)  of  this  section,  the  project  director 
shall  maintain  the  following 
documentation: 

(1)  The  content  of  each  such 
communication: 

(2)  The  basis  for  the  two 
determinations  specified  in  paragraph 
(b)  of  this  section: 

(3)  The  director's  written  approval  of 
such  communication,  setting  forth  the 
basis  of  his  determination  that  such 
communication  is  authorized  under  the 
policies  of  the  recipient's  governing 
board  adopted  pursuant  to  paragraph  (d) 
of  this  section: 

(4)  A  retainer  in  the  form  specified  in 

S  1612.5(b)  setting  forth  the  specific  legal 
interest  of  each  client  at  whose  request 
the  communication  was  undertaken; 
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(5)  The  director's  determination  that 
such  communication  is  not  the  result  of 
participation  in  a  coordinated  effort  to 
communicate  with  elected  officials  on 
the  subject  matter.  The  determination 
shall  include  the  director's  certification 
that  the  communication  was  prepared 
by  the  attorney  and  client  without 
consulting  with  persons  who  are 
participating  in  a  coordinated  effort  to 
influence  legislation. 

(d)  The  governing  body  of  a  recipient 
shall  adopt  a  policy  by  July  1, 1984,  to 
guide  the  director  of  the  recipient  in 
determining  when  to  approve  a 
communication  to  a  Federal,  State  or 
local  official  under  paragraph  (c)  of  this 
section.  The  policy  adopted  shall: 

(1)  Require  periodic  reports  to  the 
governing  body  on  the  communications 
approved,  which  shall  Include  a  report 
on  the  exhaustion  of  judicial  and 
administrative  relief; 

(2)  Fnaure  that  staff  does  not  solicit 
requests  to  undertake  communications 
with  elected  officials  nor  participate  in  a 
coordinated  effort  to  provide 
communications  on  a  particular  subject: 

(3)  Require  that,  in  determining  the 
amount  of  effort  to  be  expended  in 
preparing  the  communication,  the 
director  take  into  account  the  recipient's 
priorities  in  resource  allocation. 

(e)  Notwithstanding  the  prohibition  in 
paragraph  (b)  of  this  section  of  ' 
communications  to  elected  officials  that 
do  more  than  bring  a  problem  to  the 
official's  attention,  a  project  director 
may  approve  a  communication  to  an 
elected  official  requesting  introduction 
of  a  specific  "private  relief  bill,"  which 
for  purposes  of  this  part  means  a  bill 
allowing  a  claim  against  a  government 
for  which  there  is  no  other  remedy. 

(f)  Funds  made  available  by  the 
Corporation  under  the  authority  of  Pub. 
L.  98-166  may  be  used  to  respond  to 
request  from  Federal,  State  and  local 
officials  in  accordance  with  the 
limitations  of  §  1612.5(0  to  the  extent 
compatible  with  meeting  the  demands 
for  client  service  and  priorities  set  by 
the  recipient  pursuant  to  Part  1620  of 
these  regulations  or  to  the  extent 
compatible  with  the  provision  of  suppoil 
services  to  recipients  relating  to  the 
delivery  of  legal  assistance. 

(g)  Funds  made  available  by  the 
Corporation  under  the  authority  of  Pub. 
L.  98-166  are  subject  to  the  requirements 
of  S  1612.5  (b),  (c),  (d),  (e).  (g)  and  (h) 
unless  inconsistent  with  the  provisions 
of  this  section. 

9  1612.8    Enforcement 

(a]  The  Corporation  shall  have 
authority: 

(1)  To  suspend  or  terminate  the 
employment  of  an  employee  of  the 


Corporation  who  violates  the  provisions 
of  this  part;  and 

(2)  To  impose  such  sanctions  as  are 
appropriate  (including  but  not  limited  to 
recovery  of  questioned  costs)  for  the 
enforcement  of  this  regulation  against  a 
recipient  which  fails  to  ensure  that  its 
employees  refrain  from  activities 
proscribed  by  the  Act  or  by  this  part. 

(b)  The  Corporation  shall  have 
authority  in  accordance  with  the 
procedures  set  forth  in  Parts  1606. 1623 
and  1625  of  these  regulations  to  suspend 
or  terminate  Hnancial  assistance  or 
deny  refunding  to  a  recipient  which  fails 
to  ensure  that  its  employees  refrain  from 
activities  proscribed  by  the  Act  or  by 
this  part. 

(c)  A  recipient  shall: 

(1)  Advise  employees  about  their 
responsibilities  under  this  part;  and 

(2)  Establish  procedures,  consistent 
with  the  notice  and  hearing 
requirements  of  section  1011  of  the  Act. 
for  determining  whether  an  employee 
has  violated  a  provision  of  this  part;  and 
shall  establish  a  policy  for  determining 
the  appropriate  sanction  to  be  imposed 
for  a  violation,  including: 

(i)  Administrative  reprimand  if  a 
violation  is  found  to  be  minor  and 
unintentional,  or  otherwise  affected  by 
mitigating  circumstances; 

(ii)  Suspension  and  termination  of 
employment;  and 

(iii)  Other  sanctions  appropriate  for 
the  enforcement  of  this  regulation;  and 

(3)  Inform  the  Office  of  Compliance 
and  Review  within  30  days  of  imposing 
any  sanction  on  any  person  for  violation 
of  this  part. 

(4)  Make  available  to  the  Corporation 
the  records  of  its  investigation  of  any 
allegation  of  violations  whether  or  not 
any  sanctions  were  imposed.  Such 
records  shall  be  submitted  on  a 
quarterly  basis  to  the  Office  of 
Compliance  and  Review. 

9  1612.9    Posting  of  notices. 

By  August  1, 1984  each  recipient  shall 
post  conspicuously  in  each  of  its  offices 
a  notice  provided  by  the  Corporation's 
Office  of  Compliance  and  Review 
briefly  summarizing  the  activities 
prohibited  by  these  regulations.  Such 
notice  shall  include  a  statement  that 
apparent  violations  may  be  reported  to 
the  Officeof  Compliance  and  Review 
and  the  address  and  telephone  number 
of  that  office. 

Dated:  December  27. 1984. 
Richard  N.  Bagenstos, 

Acting  Deputy  General  Counsel. 

|FR  Doc.  85-177  Filed  1-3-85;  8:45  am) 
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45  CFR  Part  1614 

Private  Attorney  Involvement 

agency:  Legal  Services  Corporation. 
action:  Proposed  rule. 

summary:  Since  September  the  Legal 
Services  Corporation  has  received 
comments  concerning  both  substantive 
and  procedural  issues  involving 
revisions  to  existing  regulations  and 
regulations  newly  put  in  place.  After 
deliberation,  the  Board  of  Directors  of 
the  Corporation  at  its  December  20. 1984 
meeting  decided  to  republish  this  Part  of 
the  regulations,  along  with  four  others, 
for  further  consideration  and  comment. 
This  Part  1614,  concerning  private 
attorney  involvement,  was  previously 
adopted  by  the  Board  on  April  28. 1984. 
and  published  in  final  form  in  the 
Federal  Register  on  May  21, 1984,  49  FR 
21328.  The  regulation  is  currently  in 
effect  as  published  here. 

DATE:  Comments  must  be  received  on  or 
before  February  4, 1985. 

ADDRESS:  Comments  may  be  submitted 
to  Office  of  General  Counsel,  Legal 
Services  Corporation,  733  Fifteenth 
Street,  N.W.,  Room  601,  Washington, 
D.C.  20005. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  N.  Bagenstos,  Acting  Deputy 
General  Counsel,  (202)  272-4010. 

SUPPLEMENTARY  INFORMATION:  The 

Legal  Services  Corporation  published  a 
proposed  rule  setting  forth  the  policy 
adopted  by  the  Board  of  Directors  on 
October  2, 1981,  requiring  that  a 
substantial  amount  of  recipient  funds  be 
made  available  to  provide  opportunitieH 
for  involvement  of  private  attorneys  to 
deliver  legal  assistance  to  eligible 
clients.  The  proposed  rule  appeared  in 
the  Federal  Register  on  March  23, 1984 
(49  FR  10950).  Interested  parties  were 
given  until  April  23, 1984,  to  submit 
comments  on  the  proposed  rule. 
Seventy-seven  comments  were  received 
and  fully  considered  including  34  from 
programs,  20  from  bar  associations,  8 
from  support  programs,  1  from  Congress, 
9  from  private  parties  and  6  others. 
Section  1614.1  adopts  a  previous 
Board  resolution  defining  "substantial 
amount"  as  at  least  twelve  and  one-half 
percent  (12V2%)  of  the  recipient's  Legal 
Services  Corporation  annualized  basic 
field  award.  This  definition  of 
substantial  amount  was  previously 
incorporated  in  Instruction  83-6.  In 
response  to  comments,  a  waiver 
provision  was  added  to  the  regulation  to 
permit  a  recipient  to  request  relief  from 
the  requirement  when  "the  nature  of  the 
population  served,  and  the  available 
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attorney  population"  make  compliance 
impossible.  Recipients  of  migrant  or 
Native  American  funding  are  to  use 
their  best  efforts  to  meet  the 
requirements  or  the  Corporation  must  be 
satisfied  that  private  legal  involvement 
is  not  feasible. 

Research  demonstrates  that  there  are 
several  effective  and  economical  ways 
in  which  to  involve  private  attorneys,  on 
either  a  voluntary  or  a  partially- 
compensated  basis,  in  the  delivery  of 
legal  services  to  eligible  clients.  Over 
the  years,  it  has  become  clear  that 
mixed  delivery  systems  provide  for 
effective  and  economical  delivery 
service. 

Section  1614.1(c)  is  a  newly  added 
subsection,  transferred  from  }  1614.4(c). 
and  rewritten  to  indicate  that  it 
represents  a  statement  of  purpose,  and 
not  an  absolute  mandate.  The  purpose 
of  the  Corporation's  policy  of  involving 
the  private  bar  is  to  make  the  most  of 
the  limited  resources  available  for  legal 
assistance  to  eligible  clients. 

Section  1614.2(b)  is  modified  by 
making  the  12.5%  requirement  applicable 
to  national  and  state  support  programs 
effective  January  1. 1985. 

Some  comments  suggested  the 
removal  of  the  language  "subject  to 
review  and  evaluation  by  the 
Corporation"  from  Section  1614J^c)  on 
the  grounds  that  ail  activities  of 
recipients  are  subject  to  such  review 
and  evaluation,  and  therefore  the  quoted 
langduge  is  either  redundant  or  implies 
additional  review.  No  additional  review 
is  implied,  and  the  Corporation  retains 
the  language  cited,  which  was 
previously  published  in  the  Instruction. 

The  regulation  defines  a  wide  range  of 
activities  permitted  to  involve  the 
private  bar  in  the  delivery  of  legal 
assistance  to  eligible  clients.  The 
primary  consideration  is.  of  course,  that 
the  highest  quality  of  civil  legal  services 
be  provided  to  the  clients  in  an  effective 
and  economical  manner.  In  response  to 
comments.  {  1614.3(a)(1)  has  been 
modified  to  clarify  that  modified  pro 
bono  programs  are  considered 
permissible  in  fulfilling  the  PAI 
requirement.  The  regulation  outlines 
specific  methods  to  be  undertaken  by 
recipients  to  involve  private  attorneys  in 
providing  such  legal  assistance  and 
states  the  components  various  systems 
should  include. 

Specific  financial  considerations  and 
procedures  which  the  recipient  must 
utilize  to  account  for  costs  allowable  for 
private  attorney  involvement  are  set  out 
in  detail  in  J  1614.3(d).  In  response  to 
comments,  subsection  (d)(5)(iii)  has 
been  modified  to  allow  programs  to  use 
program-«vide  staff  directives  or 
inclusion  in  collective  bargaining 


agreements  as  well  as  job  descriptions 
for  assignment  of  responsibility  for  PAI 
activities.  Subsection  (d)(6)  has  been 
modified  on  the  basts  of  comments 
received  to  exclude  secretaries,  intake 
persons,  and  receptionists  from  the 
keeping  of  timesheets. 

Section  iei4.3(d)(9)  provides  that 
grants  for  private  attorney  involvement 
shall  be  accounted  for  by  recipients  on  a 
cost-reimbursable  basis.  This  means 
that,  at  the  end  of  a  grant  period,  funds 
transferred  for  private  attorney 
involvement  activities  to  a  sub-grantee 
must  be  returned  to  the  recipient  if  not 
actually  expended  for  private  attorney 
involvement  activities.  It  does  not  mean 
that  costs  must  first  be  incurred  by  a 
sub-grantee  and  reimbursement  sought 
from  the  recipient. 

Section  1614.3(d)(10)  no  longer 
contains  the  requirement  in  the 
Instruction  for  interim  billing.  While 
such  a  practice  would  maximize 
efficient  management  and  promote  cash 
flow  controls  for  recipients,  numerous 
comments  requested  deletion  of  that 
requirement. 

The  regulation  maintains  the 
procedural  measures  implemented  in 
Instruction  83-6  and  1984  Grant 
Applications.  The  recipient  must 
develop  a  specific  plan  and  a  budget 
which  shall  be  a  part  of  the  recipient's 
refunding  application  or  initial  grant 
applicatioa  In  response  to  comments  on 
the  Instnictioa  the  annual  requirement 
that  each  program  certify  that  it  is 
spending  the  sums  necessary  to  comply 
with  this  Part  has  been  removed. 

The  regulation  concludes  that  the 
Office  of  Field  Services  will  not  endorse 
or  approve  revolving  litigation  fund 
systems,  whose  purpose  is  to  encourage 
the  acceptance  of  fee-generating  cases 
which  are  discouraged  by  the  Act  and  45 
CFR  Part  1609.  This  prohibition, 
however,  does  not  prevent  payment  of 
costs  or  reimbursement  of  expenses 
incurred  by  private  attorneys  in  normal 
situations  where  litigation  might  result 
in  attorney  fees.  Examples  of  such 
situations  would  be  case  assignments 
through  a  judicare  or  pro  bono  panel. 

List  of  Subfects  in  45  CFR  Pail  1S14 

Legal  services.  Private  attorneys. 

For  the  reasons  set  out  above.  45  CFR 
Part  1614  is  set  forth  below  in  its 
entirety: 

PART  1614— PRIVATE  ATTORNEY 
INVOLVEMENT 

1614.1  Purpose. 

1614.2  General  policy. 

1614.3  Range  of  activities. 

1614.4  Procedure. 


dvC* 

1R14.S    Prohibition  of  revolving  litigation 
funds. 
Authority:  Sec.  1007(a)(2)(C)  and  Sec. 
1007(a)(3):  42  U.S.C.  2996f(a)(2)(C)  and  42 
U.S.C.  2996f(a)(3). 

11*14.1    PurpoM. 

(a)  This  part  is  designed  to  provide 
direction  to  recipients  of  Legal  Services 
Corporation  funding  on  allocating  a 
substantial  amount  of  the  recipient's 
financial  support  from  the  Legal 
Services  Corporation  to  encourage  the 
involvement  of  private  attorneys  in  the 
delivery  of  legal  assistance  to  eligible 
clients.  At  least  twelve  and  one-half 
percent  (12Vi%)  of  the  recipient's  LSC 
annualized  basic  field  award  shall  be 
devoted  to  the  involvement  of  private 
attorneys  in  such  activities.  Funds 
received  from  the  Corporation  as  one- 
time special  grants  shall  not  be 
considered  in  determining  the  private 
bar  involvement  requirement.  'The 
Corporation  may  in  exceptional 
circumstances  grant  a  waiver  from  the 
\ZVt%  requirement  upon  application  by 
a  recipient  and  a  demonstration  to  the 
satisfaction  of  the  Office  of  Field 
Services  that,  because  of  the  nature  of 
the  population  served,  and  the  available 
attorney  population,  the  recipient  is 
unable  to  comply  with  the  requirement. 

(b)  Recipients  of  Native  American  or 
migrant  funding  shall  provide  the 
opportunity  for  involvement  in  the 
delivery  of  services  by  the  private  bar  in 
a  manner  which  is  generally  open  to 
broad  participation  in  those  activities 
undertaken  with  those  funds,  or  shall 
demonstrate  to  the  satisfaction  of  the 
Corporation  that  such  involvement  is 
not  feasible. 

(c)  Because  the  Corporation's  PAI 
requirement  is  based  upon  an  effort  to 
generate  the  most  possible  legal  services 
for  eligible  clients  from  available,  but 
limited,  resources,  recipients  should 
attempt  to  assure  that  the  market  value 
of  PAI  activities  substantially  exceeds 
the  direct  and  indirect  costs  being 
allocated  to  meet  the  requirements  of 
this  Part. 

§1614J    Oensril  poNcy. 

(a)  This  Part  implements  the  policy 
adopted  by  the  Board  of  Directors  of  the 
Corporation  on  October  Z  1981,  and 
ratified  and  modified  by  the  Board  on 
November  21, 1983,  requiring  that  a 
substantial  amount  of  funds  be  made 
available  to  encourage  the  involvement 
of  private  attorneys  in  the  delivery  of 
legal  assistance  to  eligible  clients 
through  both  pro  bono  and  compensated 
mechanisms,  and  that  such  funds  be 
expended  in  an  economical  and  efficient 
manner. 
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(b)  Effective  January  1. 1985. 
recipients  of  national  and  state  support 
grant  awards  shall  apply  the  percentage 
requirement  to  that  portion  of  their 
programs  related  to  any  direct  advocacy 
activities  on  behalf  of  eligible  clients. 

(c)  Private  attorney  involvement  (PAI) 
shall  be  an  integral  part  of  a  total  local 
program  undertaken  within  the 
established  priorities  of  that  program  in 
a  manner  that  furthers  the  statutory 
requirement  of  high  quality,  economical 
and  effective  client-centered  legal 
assistance  to  eligible  clients.  Decisions 
concerning  implementation  of  the 
substantial  involvement  requirement 
rest  with  the  recipient  through  its 
governing  body,  subject  to  review  and 
evaluation  by  the  Corporation. 

S  1S14.3    Rang*  of  activltlM. 

(a)  Activities  undertaken  by  the 
recipient  to  meet  the  requirements  of 
this  Part  might  include,  but  are  not 
limited  to: 

(1)  Direct  delivery  of  legal  assistance 
to  eligible  clients  through  organized  pro 
bono,  reduced  fee  plans,  judicare  panels, 
private  attorney  contracts,  and  those 
modified  pro  bono  plant  which  provide 
for  the  payment  of  nominal  fees  by 
eligible  clients  and/or  organized  referral 
systems;  except  that  "revolving 
litigation  fund"  systems,  as  described  in 
§  1614.5  of  this  Part,  shall  neither  be^ 
used  nor  funded  under  this  Part  nor 
funded  with  any  LSC  support: 

(2)  Support  provided  by  private 
attorneys  to  the  recipient  in  its  delivery 
of  legal  assistance  to  eligible  clients  on 
either  a  reduced  fee  or  pro  bono  basis 
through  the  provision  of  community 
legal  education,  training,  technical 
assistance,  research,  advice  and 
counsel;  co-counseling  arrangements;  or 
the  use  of  private  law  firm  facilities, 
libraries,  computer-assisted  legal 
research  systems  or  other  resources: 
and, 

(3)  Support  provided  by  the  recipient 
in  furtherance  of  activities  undertaken 
pursuant  to  this  Section  including  the 
provision  of  training,  technical 
assistance,  research,  advice  and 
counsel;  or  the  use  of  recipient  facilities, 
libraries,  computer-assisted  legal 
research  systems  or  other  resources. 

(b)  The  specific  methods  to  be 
undertaken  by  a  recipient  to  involve 
private  attorneys  in  the  provision  of 
legal  assistance  to  eligible  clients  will 
be  determined  by  the  recipient  taking 
into  account  the  following  factors: 

(1)  The  priorities  established  pursuant 
to  Part  1620  of  these  regulations; 

(2)  The  effective  and  economical 
delivery  of  legal  assistance  to  eligible 
clients; 


(3)  The  linguistic  and  cultural  barriers 
to  effective  advocacy; 

(4)  The  actual  or  potential  conflicts  of 
interest  between  specific  participating 
attorneys  and  individual  eligible  clients; 
and, 

(5)  The  substantive  and  practical 
expertise,  skills,  and  willingness  to 
undertake  new  or  unique  areas  of  the 
law  of  participating  attorneys. 

(c)  Systems  designed  to  provide  direct 
services  to  eligible  clients  by  private 
attorneys  on  either  pro  bono  or  reduced 
fee  basis,  shall  include  at  a  minimum, 
the  following  components: 

(1)  Intake  and  case  acceptance 
procedures  consistent  with  the 
recipient's  established  priorities  in 
meeting  the  legal  needs  of  eligible 
clients; 

(2)  Case  assignments  which  ensure 
the  referral  of  cases  according  to  the 
nature  of  the  legal  problems  involved 
and  the  skills,  expertise,  and  substantive 
experience  of  the  participating  attorney; 

(3)  Case  oversight  and  follow-up 
procedures  to  ensure  the  timely 
disposition  of  cases  to  achieve,  if 
possible,  the  result  desired  by  the  client 
and  the  efficient  and  economical 
utilization  of  recipient  resources;  and. 

(4)  Support  and  technical  assistance 
procedures  which  are  appropriate  and, 
to  the  extent  feasible,  provide  access  for 
participating  attorneys  to  materials, 
training  opportunities,  and  back-up  on 
substantive  law  aqd  practice, 
considerations. 

(d)  The  receipt  shall  utilize  financial 
systems  and  procedures  to  account  for 
costs  allowable  in  meeting  this  Part. 
Such  systems  shall  have  the  following 
characteristics: 

(1)  They  shall  meet  the  requirements 
of  the  Corporation's  Audit  and 
Accounting  Guide  for  Recipients  and 
Auditors; 

[2]  They  shall  accurately  identify  and 
account  for: 

(i)  The  recipient's  administrative, 
overhead,  staff,  and  support  costs 
related  to  private  attorney  involvement 
activities; 

(ii)  Payments  to  private  attorneys  for 
support  or  direct  client  services 
rendered: 

(iii)  Contractual  payments  to 
individuals  or  organizations  which  will 
undertake  administrative,  support,  and/ 
or  direct  services  to  eligible  clients  on 
behalf  of  the  recipient  consistent  with 
the  provisions  of  this  Part;  and, 

(iv)  Other  such  actual  costs  as  may  be 
incurred  by  the  recipient  in  this  regard. 

(3)  Income  and  expenses  relating  to 
the  PAI  effort  must  be  reported 
separately  in  the  year-end  audit.  This 
may  be  done  by  establishing  a  separate 
fund  or  by  providing  a  separate 


supplemental  schedule  of  income  and 
expenses  related  to  the  PAI  efforts  as 
part  of  the  audit. 

(4)  Auditors  will  be  required  to 
perform  sufficient  audit  tests  to  enable 
them  to  render  an  opinion  on  the 
recipient's  compliance  with  the 
requirements  of  this  Part. 

(5)  Programs  must  maintain  the 
internal  records  necessary  to 
demonstrate  that  funds  have  been 
utilized  for  private  attorney  involvement 
consistent  with  this  Part.  Internal 
records  should  include: 

(i)  Contracts  on  file  which  set  forth 
payment  systems,  hourly  rates, 
maximum  alowable  fees,  etc; 

(ii)  Bills/invoices  which  are  submitted 
before  payments  are  made; 

(iii)  Job  descriptions,  program 
directives  or  provisions  included  in 
collective  bargaining  agreements  which 
set  forth  specific  program  staff  PAI 
requirements,  and 

(iv)  Staff  time  records. 

(6)  If  any  direct  or  indirect  time  of 
staff  attorneys  or  paralegals  is  to  be 
allocated  as  a  cost  to  private  attorney 
involvement,  such  costs  must  be 
documented  by  detailed  timesheets 
accounting  for  all  of  those  employees' 
time,  not  just  the  time  spent  on  private 
attorney  involvement  activities.  This 
time-keeping  requirement  does  not 
apply  to  such  employees  as 
receptionists,  secretaries,  in-take 
persons  or  bookkeepers. 

(7)  Direct  payments  to  private 
attorneys  shall  be  supported  by  invoices 
and  internal  procedures  performed  by 
the  program  to  ensure  that  the  sevices 
billed  have  actually  been  delivered. 

(8)  Non-personnel  costs  shall  be 
allocated  on  the  basis  of  reasonable 
operating  data.  All  methods  of 
allocating  funds  shall  be  clearly 
documented. 

(9)  Contracts  concerning  transfer  of 
LSC  funds  for  PAI  activities  shall 
indicate  that  such  funds  will  be 
accounted  for  by  the  recipient  in 
accordance  with  LSC  guidelines.  The 
organization  receiving  funds  will  be 
considered  a  sub-recipient  or  sub- 
grantee  and  will  be  bound  by  all 
accounting  and  audit  requirements  of 
the  Audit  Guide  and  45  CFR  Part  1627. 
These  grants  shall  be  accounted  for  on  a 
cost-reimbursable  basis  so  that  the 
primary  recipient  will  be  responsible  for 
unspent  fimds.  This  part  does  not 
pertain  to  contracts  with  individual 
lawyers  or  law  firms  who  only  provide 
legal  services  directly  to  eligible  clients. 

(10)  Each  recipient  which  utilizes  a 
compensated  private  bar  mechanism, 
whether  judicare.  contract,  or  some 
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other  form,  shall  develop  a  system 
which  includes: 

(i)  A  schedule  or  uniform 
encumbrances  for  similar  cases: 

(ii)  A  procedure  to  determine  net 
encumbrances: 

(iii)  A  mechanism  to  relate  specific 
encumbrances  to  specific  cases:  and 

(iv)  A  way  to  determine  whether 
encumbrances  assigned  are  an  accurate 
estimate  of  actual  costs  incurred. 

(11)  Encumbrances  shall  not  be 
included  in  the  calculation  of  whether  a 
program  has  met  the  requirements  of 
this  Part,  nor  should  they  be  recorded  as 
an  expense  for  audit  purposes.  Only 
actual  expenditures  or  those  amounts 
shown  as  accounts  payable  or  accrued 
liabilities  according  to  generally 
accepted  accounting  principles  at  the 
end  of  the  fiscal  period  may  be  utilized 
to  determine  whether  or  not  the  program 
has  met  the  requirements  of  this  Part. 

(12)  In  private  attorney  models, 
attorneys  may  be  reimbursed  for  actual 
co.sts  and  expenses,  but  attorney  fees 
may  not  be  paid  at  a  rate  which  exceeds 
50  percent  of  the  local  prevailing  market 
rate  for  that  type  of  5er\'ire. 

91614.4    Procedure. 

(a)  The  recipient  shall  incorporate  the 
plan  and  budget  required  by  Instruction 
83-6  to  meet  the  requirements  of  this 
Part  which  shall  be  a  part  of  the 
refunding  application  or  initial  grant 
application.  The  budget  shall  be 
modified  as  necessary  to  fulfill  this  Part. 
That  plan  shall  take  into  consideration: 

(1)  The  legal  needs  of  eligible  clients 
in  the  geographical  area  served  by  the 
recipient  and  the  relative  importance  of 
those  needs  consistent  with  the 
priorities  established  pursuant  to  section 
1007(a)(2)(C)  of  the  Legal  Services 
Corporation  Act  (42  U.S.C.  2<>9Cf(a)(2)) 
and  Part  1620  of  the  Regulations  (4S  CFR 
1620)  adopted  pursuant  thereto; 

(2)  The  delivery  mechanisms 
potentially  available  to  provide  the 
opportunity  for  private  attorneys  to  meet 
the  estnblished  priority  legal  needs  of 
eligible  clients  in  an  economical  and 
effective  manner  and 

(3)  The  results  of  the  consultation  as 
required  below. 

(b)  The  recipient  shall  consult  with 
significant  segments  of  the  client 
community,  private  attorneys,  and  bar 
associations,  including  minority  and 
women's  bar  associations,  in  the 
recipient's  service  area  in  the 
development  of  its  annual  plan  to 
provide  for  the  involvement  of  private 
attorneys  in  the  provision  of  legal 
assistance  to  eligible  clients. 


1 1614.S 
funds. 


ProMMtlon  of  r«volv(ng  Ntlgatlon 


(a)  The  Office  of  Field  Services  shall 
not  endorse  or  approve  revolving 
litigation  fund  systems  which 
systematically  encourage  the 
acceptance  of  fee-generating  cases  by 
advancing  funds  to  private  attorney*  for 
costs,  expenses  and/or  attorney  fees. 

(b)  This  prohibition  does  not  prevent 
reimbursement  or  payment  of  costs  and 
expenses  incurred  by  private  attorneys 
in  normal  situations  in  which  litigation 
may  result  in  attorney  fees,  such  as  case 
assignments  through  a  judicare  or  pro 
bono  panel. 

Dated:  December  27. 1984. 
Richard  N.  Bagenstot  { 

Acting  Deptity  General  Counsel. 
|FR  Doa  85-178  Filed  1-3-65;  8:45  amj 
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45  CFR  Part  1620  : 

Priorities  in  Allocation  of  Resources 

AGENCV:  Legal  Services  Corporation. 
ACnofi:  Proposed  rule. 

summary:  Since  September  the  Legal 
Services  Corporation  has  received 
comments  concerning  both  substantive 
and  procedural  issues  involving 
revisions  to  existing  regulations  and 
regulations  newly  put  in  place.  After 
deliberation,  the  Board  of  Directors  of 
the  Corporation  at  its  December  20. 1984 
meeting  decided  to  republish  this  Part  of 
the  regulations,  along  with  four  others, 
for  futher  consideration  and  comment. 
This  Part  1.620  concerning  Priorities  in 
allocation  of  resources,  was  previously 
adopted  by  the  Board  on  March  3a  1S84. 
and  published  io  final  form  in  the 
Federal  Register  on  May  9. 1984,  49  FR 
19657.  The  regulation  is  currently  in 
effect  as  published  here. 

DATE:  Comments  must  be  receivcti  on  or 
before  February  4. 1985. 

ADORESS:  Comments  may  be  submitted 
to  Office  of  General  Counsel.  Legal 
Services  Corporation.  733  Fifteenth 
Street,  N.W  .  Room  601.  Washington. 
D.C  20005. 

rOR  FURTHER  INFORMATION  CONTACT 

Richard  N.  Bagrnstos.  Acting  Deputy 
General  Counsel.  (202)  272-4010. 
SUPPLEkKNTARV  INFORMATION:  The 
Legnl  Services  Corporation  published  a 
proposed  rule  revising  Part  1620  of  its 
regulations  governing  the  process  of 
setting  priorities  for  the  allocation  of 
resources  on  January  9. 1984  (49  FR 
1088).  interested  parties  were  given  30 
days,  until  February  a  1985.  to  submit 
comments  on  the  proposed  revisions. 


Sixty  (60)  comments  were  received  and 
thoroughly  considered. 

Section  1620. 1    Purpose  and  1620.3 
Access.  A  number  of  comments 
expressed  opposition  to  the  added 
phrase  "substantially  equal  access." 
Most  noted  that  program,  client  and 
geographic  differences  made  it  virtually 
imposible  to  attain  truly  equal  access, 
particularly  in  light  of  reduced  funding 
levels.  There  was  also  confusion  over 
the  newly  articulated  mandate  that 
eligible  clients  are  entilted  to  "the  same 
types  of  services  and  level  of 
representation."  There  was  a  concern 
that  such  language  would  prohibit 
otherwise  legitimate  preferences  such  as 
for  the  handicapped,  the  elderly,  etc. 

"Equal  access"  does  not  mean 
"idential  access".  The  spirit  of  the 
revision  is  to  provide  a  strong  mandate 
for  priority  setting.  It  does  not  require 
that  clients  be  ranked  on  the  basis  of 
their  financial  resources,  but  it  does 
permit  distinct  differences  in  resources 
to  justify  differences  in  access.  Each 
program  must  do  its  best  to  provide  the 
highest  level  of  access  possible.  Each 
program  is  to  set  its  own  priorities 
according  to  its  appraisal  of  the  needs  of 
the  eligible  client  community  it  serves. 
Once  the  priorities  are  set.  however,  the 
proposed  rule  intends  that  all  eligible 
clients  have  a  reasonably  equal 
oppcnunity  to  avail  themselves  of  the 
range  of  services  offered  by  the 
program. 

In  rcponse  to  comments,  the  language 
of  §  1620.3  has  been  modified  in  the  final 
rule  to  make  it  clear  that  equal  access  is 
not  to  be  considered  an  absolute 
standard,  but  is  to  be  interpreted  in  light 
of  the  Act's  requirement  of  economical 
and  effective  delivery  of  legal  services, 
as  well  as  in  light  of  differing  service 
needs  and  priorities  in  different  sub- 
areas  of  a  program's  service  area. 

Section  1620.2    Procedure.  This 
section,  which  establishes  the  procedure 
to  be  followed  in  setting  priorities,  has 
been  modified  in  response  to  comments 
to  eliminate  the  requirement  of  a  needs 
assessment,  and  to  replace  it  with  the 
requirement  of  an  appraisal  as  appeared 
in  the  old  rule.  Comments  received 
indicated  that  a  needs  assessment  was  a 
complicated  and  expensive  procedure, 
and  that  most  programs  had  insufficient 
resources  to  carry  it  out.  Therefore,  the 
Corporation  decided  to  remove  that 
requirement,  at  least  until  such  time  as  it 
can  provide  the  necessary  assistance  to 
meet  it. 

The  words  "the  governing  body  of 
have  been  added  to  the  opening 
language  of  S  1620.2(a)  to  indicate  that 
priority-setting  is  a  policy  determination 
to  be  carried  out  by  a  program's  board. 
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and  is  not  a  staff  function.  A  number  of 
comments  opposed  the  inclusion  of  the 
private  bar  among  those  whose  opinions 
concerning  priorities  should  be  solicited. 
The  most  h-equent  objections  to  such 
input  were  that  the  private  bar  tended  to 
be  either  hostile  to  or  i^orant  of  the 
needs  of  eligible  clients.  The 
Croporation,  however,  encourages  the 
involvement  of  the  private  bar  as  a 
policy  matter  in  an  attempt  to  broaden 
knowledge  of  the  concern  for  the  legal 
problems  of  eligible  clients  and  to 
provide  additional  resources  to  meet 
those  needs. 

There  were  comments  opposing  the 
language  in  §  ie20.2(c)  which  stated  that 
each  program's  report  on  its  priority 
setting  activities  "shall  be  submitted  to 
the  Corporation  for  approval  and  shall 
be  available  to  the  public.  This  language 
was  apparently  interpreted  to  mean  that 
the  Corporation  would  have  to  approve 
the  actual  priorities  set.  The  comments 
were  of  the  opinion  that  this  was  an 
undue  and  unwarranted  centralization 
of  the  Corporation's  authority. 

The  intent  of  this  subsection, 
however,  is  to  ensure  that  programs 
actually  carry  out  the  mandate  of  the 
Act  to  set  priorities  based  on  the  needs 
of  eligible  clients  in  the  service  area. 
The  Corporation's  role  is  limited  to 
assuring  itself  that  programs  have 
complied  with  that  section  of  the  Act. 
Therefore,  to  make  it  clear  that  the 
Corporation's  role  is  procedural  rather 
than  substantive,  the  word  "approval" 
has  been  changed  to  "acceptance".  It 
should  be  further  noted  that  that  word 
"acceptance"  relates  to  the  report 
submitted,  and  not  to  the  priorities 
themselves.  Note  that  in  the  final  rule 
§  1620.2(c)  has  been  renumbered 
§  1620.4(b). 

Some  comments  were  received  on  the 
language  in  §  1620.2(c]  concerning  a 
"case  acceptance  schedule".  The  thrust 
of  the  responses  was  that  the  term  was 
not  sufficiently  defmed.  Some  were 
concerned  that  this  was  to  be  pre- 
determined and  therefore  unrealistic, 
while  others  expressed  approval  if  the 
intention  was  to  make  such  a  schedule  a 
compliance  reporting  device.  This  is 
intended  to  be  a  device  to  a  program's 
compliance  with  its  priorities,  as  well  as 
an  aid  to  staff  in  the  determination  of 
cases  appropriate  for  acceptance  under 
the  priorities  set  by  the  program. 

A  number  of  comments  were  critical 
of  the  deletion  of  the  phrase  "the  general 
effect  of  the  resolution  of  a  particular 
category  of  cases  or  matters  on  eligible 
clients  in  the  area  served"  from  old 
subsection  (b)(7).  Most  stated  that  the 
deleted  language  provided  guidance  on 
the  use  of  scarce  resources  and  that  its 
absence,  along  with  the  "equal  access" 


mandate,  would  impede  the 
effectiveness  of  the  priority-setting 
process.  This  modification,  however, 
was  proposed  to  complement  the 
Corporation's  policy  that  priorities 
should  be  based  on  the  right  of  the 
individual  client  to  legal  assistance  as 
opposed  to  an  approach  that  makes  a 
judgment  as  to  which  cases  may  have 
the  most  impact  on  an  eligible  class  of 
clients. 

Section  1620.3    Access.  A  recipient 
shall  allocate  resources  consistent  with 
the  purposes  and  requirements  of  the 
Act,  regulations,  guidelines  and 
instructions,  including  i  1620.2  of  these 
regulations,  so  as  to  substantially 
provide  that  all  potentially  eligible 
clients  in  the  recipient's  serv'ice  area 
have  reasonably  equal  access  to  the 
same  type  of  services  and  level  of 
representation  to  the  maximum  extent 
economically  practical.  Type  of  services 
may  vary  as  required  to  meet  different 
priorities  in  different  parts  of  the 
recipient's  service  area,  and  level  of 
representation  may  vary  based  on 
differences  in  client  financial  resources. 
Availability  of  services  should  be 
reasonably  proportional  to  the 
distribution  of  eligible  clients  by  county 
or  parish  within  the  recipient's  service 
area.  Where  a  recipient  serves  an  area 
that  is  not  easily  defined  by  parish  of 
county  jurisdictions,  other  units  of 
political  subdivision  should  be  utilized. 

Section  1620.4    Implementation.  This 
newly  designated  section  contains 
S  1620.5  from  the  proposed  rule  and 
§  1620.2(c)  from  the  proposed  rule,  as 
discussed  above. 

Section  1620.5    Annual  Review.  The 
word  "annual"  has  been  added  to 
highlight  the  periodic  nature  of  the 
review.  Further,  the  language  has  been 
modified  to  clarify  tliat  the  priorities  are 
to  be  reviewed  "by  the  governing  body 
of  the  recipient".  "This  is  in  response  to 
comments  which  interpreted  the 
language  of  the  proposed  rule  to  mean 
that  the  Corporation  would  conduct  the 
annual  review.  Such  a  reading  is 
contrary  to  the  intent  of  that  section, 
and  consequently  the  language  has  been 
modified  to  clarify  it. 

In  addition,  the  word  "distribution" 
has  been  added  to  the  list  of  changes  to 
be  considered,  to  clarify  that  it  is  not 
merely  the  size  and  needs  of  the  eligible 
client  population  in  a  service  area  which 
be  considered,  but  also  their  distribution 
writhin  such  area. 

List  of  Subjects  in  45  CFR  Part  1620 

Legal  services. 

For  the  reasons  set  out  in  the 
preamble.  45  CFR  Part  1620  is  set  forth 
below  in  its  entirety: 


PART  162(V-PRIORITIES  IN 
ALLOCATION  OF  RESOURCES 


Sec. 

1620.1 

1620.2 

1620.3 

1620.4 

1620.5 


Purpose. 
Procedure. 
Access. 

Implementation. 
Annual  review. 

Authority:  Sec  1007(aK2)  Legal  Services 
Corporation  Act  of  1974.  as  amended  (42 
U.S.C.  29g6f(a)(2)). 

91620.1    Purpose. 

This  part  is  designed  to  ensure  that  a 
recipient,  through  policy  and  plans 
adopted  by  its  governing  body,  takes 
into  account  the  view  of  eligible  clients, 
staff,  the  private  bar  and  other 
interested  persons  in  establishing 
priorities  for  allocating  its  resources  in 
an  economical  and  effective  manner, 
consistent  with  the  purposes  and 
requirements  of  the  Act  and  other 
provisions  of  Federal  law;  it  is  further 
designed  to  ensure  that  all  potential 
eligible  cUents  are  provided 
substantially  equal  access  to  the  same 
types  of  services  and  levels  of 
representation,  unless  differences  in 
level  of  services  are  based  on 
differences  in  client  finanical  resources. 

§1620.2    Procedure. 

(a)  The  governing  body  of  a  recipient 
shall  adopt  procedures  for  establishing 
priorities  in  the  allocation  of  its 
resources.  The  procedures  adopted 
shall: 

(1)  Include  an  effective  appraisal  of 
the  needs  of  eligible  clients  in  the 
geographic  areas  served  by  the 
recipient,  and  their  relative  importance, 
based  on  information  received  from 
potential  or  current  eligible  clients 
solicited  in  a  manner  reasonably 
calculated  to  obtain  the  attitude  of  all 
significant  segments  of  the  client 
population,  as  well  as  input  from  the 
recipient's  employees,  governing  body 
members,  the  private  bar,  and  other 
interested  persons.  In  addition  to 
substantive  legal  problems,  the 
appraisal  shall  address  the  need  for 
outreach,  training  of  the  recipient's 
employees,  and  support  services; 

(2)  Insure  an  opportunity  for 
participation  by  all  significant  segments 
of  the  client  community  and  the 
recipient's  employees  in  the  setting  of 
priorities,  in  the  development  of  the 
report  required  by  §  1620.4(b).  and  in  the 
annual  review  required  by  S  1620.5,  and 
provide  an  opportunity  for  comment  by 
interested  members  of  the  public. 

(b)  The  following  factors  shall  be 
among  those  considered  by  the  recipient 
in  establishing  priorities: 


514 


Federal  Regbter  /  Vol.  Sa  No.  3  /  Friday.  January  4.  1985  /  Proposed  Rules 


(1)  The  appraisal  described  in 
paragraph  (a)(1)  of  this  section; 

(2)  The  population  of  eligible  clients  in 
the  geographic  areas  served  by  the 
recipient,  including  all  signiHcant 
segments  of  that  population  with  special 
legal  problems  or  special  difficulties  of 
access  to  legal  services: 

(3)  The  resources  of  the  recipient; 

(4)  The  availability  of  another  source 
of  free  or  low-cost  legal  assistance  in  a 
particular  category  of  cases  or  matters: 

(5)  The  availability  of  other  sources  of 
training,  support,  and  outreach  services; 

(6)  llie  relative  importance  of 
particular  legal  problems  of  the  clients 
of  the  recipient; 

(7)  The  susceptibility  of  particular 
problems  to  solution  through  legal 
processess;  and 

(8)  Whether  legal  efforts  by  the 
recipient  will  complement  other  efforts 
to  solve  particular  problems  in  the  area 
served. 


1 1*203 

A  recipient  shall  alllocate  resources 
consistent  with  the  purposes  and 
requirements  of  the  Act,  regulations, 
guidelines  and  instructions,  including 
S  1620.2  of  these  regulations,  so  as  to 
substantially  provide  that  all  potentially 
eligible  clients  in  the  recipient's  service 
area  have  reasonably  equal  access  to 
the  same  type  of  services  and  level  of 
representation  to  the  maximum  extent 
economically  practical.  Type  of  services 
may  vary  as  required  to  meet  different 
priorities  in  different  parts  of  the 
recipient's  service  area,  and  level  of 
representation  may  vary  based  on 
differences  in  client  Hnancial  resources. 
Availability  of  services  should  be 
reasonably  proportional  to  the 
distribution  of  eligible  clients  by  county 
or  parish  within  the  recipient's  service 
area.  Where  a  recipient  serves  an  area 
that  is  not  easily  defined  by  parish  or 
county  jurisdictions,  other  units  of 
political  subdivision  should  be  utilized. 

9  1620.4    Imptementtion. 

(a)  The  governing  body  of  a  recipient 
shall  establish  policies  and  procedures 
that  assure  clients  and  the  Corporation 
that  cases  which  are  accepted  for 
representation  of  eligible  clients 
substantially  comply  with  the  priorities 
adopted  by  the  recipient. 

(b)  By  June  30, 1984.  each  recipient 
shall  prepare  an  initial  written  report 
describing  its  priorities,  how  they  were 
devoloped.  the  resultant  case 
acceptance  schedule,  and  the 
implications  ol  those  priorities  for  the 
allocation  of  its  resources  and  the 
composition,  training,  and  support  of  its 
personnel.  This  report  shall  be 
submitted  to  the  Corporation  for 


acceptance  and  shall  be  available  to  the 
publi& 

9162as    AniMMl  r«vi«w. 

Priorities  shall  be  reviewed  by  the 
governing  body  of  the  recipient  at  least 
annually.  After  the  initial  report 
described  in  S  1620.4(b)  each  recipient 
shall  submit  to  the  Corporation  an 
annual  report  summarizing  the  review  of 
priorities,  the  date  of  the  most  recent 
appraisal,  the  timetable  for  the  future 
appraisal  of  needs  and  evaluation  of 
priorities,  and  mechanisms  which  will 
be  utilized  to  ensure  effective  client 
participation  in  priority-setting,  and  any 
changes  in  priorities.  The  report  shall 
also  include  a  copy  of  the  case 
acceptance  schedule  adopted  as  a  result 
of  the  priority  review  and  assessment  of 
the  changes  made  in  current  operations 
of  the  recipient  as  a  result  of  the  priority 
review.  The  following  factors  shall  be 
among  those  considered  in  determining 
whether  the  recipient's  priorities  should 
be  changed: 

(a)  The  extent  to  which  the  objectives 
of  the  recipient's  priorities  have  been 
accomplished: 

(b)  Changes  in  the  resources  of  the 
recipient: 

(c)  Changes  in  the  size,  distribution,  or 
needs  of  the  eligible  client  population; 
and 

(d)  Implementation  of  S  1620.3. 

Dnled-  December  27,  1984. 
Richard  N.  Bagaosto*. 
Acting  Deputy  General  Counsel. 
|FR  Doc.  85-179  Filed  1-3-SS:  8:45  am| 
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45  CFR  Part  1622 

Public  Access  to  Meeting  Under  the 
Government  In  the  Sunshine  Act 

agency:  Legal  Services  Corporation. 
action:  Proposed  rule. 

summary:  Since  September  the  Legal 
Services  Corporation  has  received 
comments  concerning  both  substantive 
and  procedural  issues  involving 
revisions  to  existing  regulations  and 
regulations  newly  put  in  place.  After 
deliberation,  the  Board  of  Directors  of 
the  Corporation  at  its  December  20. 1984 
meeting  decided  to  republish  this  Part  of 
the  regulations,  along  with  four  others, 
for  further  consideration  and  comment. 
This  Part  1622.  concerning  public  access 
to  meetings  under  the  Government  in  the 
Sunshine  Act,  was  previously  adopted 
by  the  Board  on  )uly  9, 1984.  and 
published  in  final  form  in  the  Federal 
Register  on  August  2. 1984,  49  PR  30939. 
The  regulation  is  currently  in  effect  as 
published  here. 


DATC  Comments  must  be  received  on  or 
before  February  4. 1985. 

AOORCSS:  Comments  may  be  submitted 
to  Office  of  General  Counsel.  Legal 
Services  Corporation.  733  Fifteenth 
Street,  NW.,  Room  612.  Washington. 
D.C.  20005. 

FOR  FURTHER  INFORMA'HON  CONTACT: 

Richard  N.  Bagenstos.  Acting  Deputy 
General  Counsel.  (202)  272^4010. 

SUPPLEMENTARY  INFORMATION:  On  May 

29. 1964,  the  Legal  Services  Corporation 
published  in  the  Federal  Register  (49  PR 
22348)  a  proposed  rule  which  would 
revise  the  Corporation's  regulations 
implementing  the  Sunshine  Act. 

Interested  parties  were  given  thirty 
days,  until  June  28. 1984,  in  which  to 
submit  comments  on  the  proposed  rule. 
Six  comments  were  received  on  or 
before  that  date  and  four  comments 
were  received  after  the  close  of  the 
comment  period.  All  ten  comments  were 
given  full  consideration.  The  final  rule 
contains  no  modifications  in  response  to 
those  comments. 

The  only  change  made  between  the 
proposed  and  final  versions  is  a 
technical  change  in  paragraph  (g)  of 
§  1622.6.  The  word  "significantly"  is 
removed  after  the  word  "likely"  and 
inserted  after  the  word  "frustrate".  This 
change  does  not  change  the  substance  of 
the  paragraph.  It  is  merely  a  correction 
of  English  usage,  the  need  for  which  was 
discovered  when  the  regulation  was 
reviewed  for  final  publication  in  the 
Federal  Register. 

The  comments  received  opposed  three 
basic  provisions  of  the  proposed  rule 
contained  in  SS  1622.2, 1622.4.  and 
1622.9. 

Section  1622.2    Definitions.  The 
comments  received  opposed  the  new 
definition  of  the  term  "public 
observation".  Commentators  argued  that 
the  definition  acted  to  limit  or  reduce 
public  comment  and  participation  in 
Board  meetings.  The  definition, 
however,  does  not  restrict  public 
comment,  but  merely  clarifies  the  term 
"public  observation  ".  The  Sunshine  Act 
does  not  create  any  right  of  participation 
for  obser\'ers  of  meetings.  The 
Corporation's  By-laws  always  have  left 
participation  to  the  invitation  of  the 
Chairman  of  the  meeting.  The  proposed 
rule  provided  for  an  orderly  method  by 
which  public  comment  may  proceed. 
Therefore,  no  change  was  made  in  the 
proposed  regulation. 

Section  1622.4    Puplic  announcement 
of  meetings:  Comments  received  on  this 
section  opposed  the  change  in  the 
sending  of  notices  of  meetings  to  the 
govei^ing  bodies  of  recipients  rather 
than  to  each  recipient  of  funds.  The 
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commentdtora  believed  thai  this  change 
would  result  in  recipients  not  receiving 
timely  notice  of  meetings. 

The  Corporation's  primary 
relationship  is  with  the  governing  body 
of  a  recipient.  Therefore,  it  is 
appropriate  that  notice  be  sent  by  the 
Corporation  to  the  governing  body.  The 
language  of  the  regulation  does  not 
preclude  additional  notice.  No  change 
was  made  in  the  proposed  regulation. 

Section  1622.9    Emergency 
proceedings.  The  comments  received  on 
this  section  opposed  thp  provision  for 
emergency  proceedings.  The  comments 
argued  that  the  provision  violates  the 
Sunshine  Act  in  that  the  emergency 
proceedings  are  a  closed  meeting  and 
that  notice  of  any  change  in  the  place  of 
the  meeting  must  be  made  seven  days 
prior  to  the  change  of  the  meeting  place. 
Several  comments  ddvocat<^d  the 
removal  of  disruptive  members  of  the 
audience  Several  other  comments 
argued  that  the  provision  was  to  broad 
in  that  it  neither  defined  when 
emergency  proceedings  could  be 
instituted  with  sufficient  specificity  to 
avoid  abuse  nor  defined  who  would  be 
allowed  to  attend  the  emergency 
proceedings. 

The  emergency  procofdings  provision 
is  intended  to  allow  the  Board  to 
conduct  Corporation  business  in  that 
unusual  circumstance  when  the  conduct 
of  members  of  the  public  renders  the 
Board  incapable  of  conducting  its 
business.  The  phrase  "rendered 
incapable  of  conducting  a  meeting" 
implies  that  the  disruption  is  of  an 
extraordinary  magnitude  such  that  any 
attempts  at  order  have  failed. 

The  phase  "representatives  of  the 
public  and  media"  ensures  that  the 
removed  proceedings  will  be  observed 
by  the  public,  and  together  with  the 
additional  safeguards  provided  in 
paragraph  (c]  of  the  section,  ensures  that 
the  meeting  is  an  open  meeting  within 
the  spirit  and  letter  of  the  Sunshine  Act. 

The  argument  that  seven  days'  notice 
is  required  by  the  Sunshine  Act  is  not 
well  founded.  The  Sunshine  Act 
provides  that  for  each  meeting  "the 
agency  shall  make  public 
announcement,  at  least  one  week  before 
the  meeting,  of  the  time,  place,  and 
subject  matter  of  the  meeting,  whether  it 
is  to  be  open  or  closed  to  the  public,  and 
the  name  and  phone  number  of  the 
official  designated  by  this  agency  to 
re.opond  to  requests  for  information 
about  the  meetings."  5  U.S.C.  552b(e](l]. 
This  notice  requirement  applies  to  the 
initial  setting  of  the  meeting.  Indeed,  the 
Sunshine  Act  provides  for  meetings  on 
less  than  one  week's  notice  where  the 
members  of  the  agency  determine,  by  a 
recorded  vote,  that  agency  business 


requires  a  meeting  to  be  called  at  an 
earlier  date.  5  U.S.C.  552b(e){l).  The 
public  announcement  requirement  under 
the  Sunshine  Act  is  also  a  requirement 
under  the  Corporation's  regulations.  45 
CFR  1622.4.  and  should  be  fulfilled  prior 
to  the  meeting  in  which  the  emergency 
proceedings  are  implemented. 

The  implementation  of  emergency 
proceedings  is  not  the  setting  of  a 
meeting,  and  does  not  change  the  time, 
date  or  subject  matter  of  a  meeting,  nor 
does  it  change  whether  the  meeting  is 
open  or  closed.  The  implementation  of 
emergency  proceedings  merely  change^ 
the  place  of  the  meeting.  Under  the 
Sunshine  Act,  "(t]he  time  or  place  of  a 
meeting  may  be  changed  foUowing  the 
public  announcement  required  [by  5 
U.S.C.  552b(e)(l)j  only  if  the  agency 
publicly  announces  such  change  at  tlu; 
earliest  practicable  time."  5  U.S.C. 
552b(e](2).  The  public  annoiinrement 
requirements  of  5  U.S.C.  552b(.>)fl)  do 
not  apply  to  the  changes  in  the  place  of 
the  meeting  made  by  the  implementation 
of  the  emergency  proceedings  provision. 
Therefore,  action  taken  pursuant  to  the 
emergency  proceedings  provision  does 
not  require  seven  days  prior  notice. 

The  comment  suggesting  expulsion  of 
disruptive  observers  implies  the  use  of 
force.  Such  action  in  an  already  tense 
atmosphere  would  cause  a 
confrontational  situation  that  may 
escalate  into  violence  endangering  the 
safety  of  non-disruptive  observers  and 
the  Board  members.  By  moving  the 
meeting  from  the  disruption,  the 
Corporation  has  elected  the  least 
confrontational  option  that  will  allow 
the  Board  to  conduct  its  business  and  at 
the  same  time  adhere  to  the  Sunshine 
Act. 

For  the  foregoing  reasons,  the 
Corporation  has  made  no  changes  in 
§  1622.9  in  response  to  comments 
received. 

List  of  Subjects  in  45  CFR  Part  1622 

Legal  services.  Sunshine  Act. 

For  the  reasons  set  out  in  the 
preamble,  45  CFR  Part  1622  is  set  forth 
below  in  its  entirety. 

PART  1622— PUBLIC  ACCESS  TO 
MEETINGS  UNDER  THE  GOVERNMENT 
IN  THE  SUNSHINE  ACT 

1622.1  Purpose  and  scope. 

1622.2  Deflnitions. 

1622.3  Open  meetings. 

1622.4  Public  announcement  of  meetings. 

1622.5  Grounds  on  which  meetings  may  be 
closed  or  information  withheld. 

1622.6  Procedures  for  closing  discussion  or 
withholding  information. 

1622.7  Certification  by  the  General  Counsel. 

1622.8  Records  of  closed  meetings. 


1622.9  Emergency  proceedmgs. 

1622.10  Report  to  Congress. 
Authority:  Sec.  1004|kI.  Hub.  L  95-222.  91 

Stat.  1619  (42  U.S.C.  29M-'.ij{)). 

§  1622.1    PurpoM  and  scop*. 

This  Part  is  designed  to  provide  the 
public  with  full  access  to  the 
deliberations  and  discussions  of  the 
Board  of  Directors  of  the  Legal  Services 
Corporation,  committees  of  the  Board, 
and  state  Advisory  Councils,  while 
maintaining  the  ability  of  those  bodies 
to  carry  out  their  responsibilities  and 
protecting  the  rights  of  individuals. 

§1622.2    Defintttons. 

"Board"  means  the  Board  of  Directors 
of  the  Legal  Services  Corporation. 

"Committee"  means  any  formally 
designated  subdivision  of  the  Board 
established  pursuant  to  §  1601.27  of  the 
By-Laws  of  the  Corporation. 

"Council"  means  a  state  Advisory 
Council  appointed  by  a  state  Governor 
or  the  Board  pursuant  to  section  1004(f) 
of  the  Legal  Services  Corporation  Act  of 
1974,  42  U.S.C.  2996c(r). 

"Director"  means  a  voting  men;ber  of 
the  Board  or  a  Council.  Reference  to 
actions  by  or  communications  to  a 
"Director"  means  action  by  or 
communications  to  Board  members  with 
respect  to  proceedings  of  the  Board, 
committee  members  with  respect  to 
proceedings  of  their  committees,  and 
council  members  with  respect  to 
proceedings  of  their  councils. 

"General  Counsel"  means  the  General 
Counsel  of  the  Corporation,  or,  in  the 
absence  of  the  General  Counsel  of  the 
Corporation,  a  person  designated  by  the 
President  to  fulfill  the  duties  of  the 
General  Counsel  or  a  member 
designated  by  a  council  to  act  as  its 
chief  legal  officer. 

"Meetings"  means  the  deliberations  of 
a  quorum  of  the  Board,  or  of  any 
committee,  or  of  a  council,  when  such 
deliberations  determine  or  result  in  the 
joint  conduct  or  disposition  of 
Corporation  business,  but  does  not 
include  deliberations  about  a  decision  to 
open  or  close  a  meeting,  a  decision  to 
withhold  information  about  a  meeting, 
or  the  time,  place,  or  subject  of  a 
meeting. 

"Public  observation"  means  the  right 
of  any  member  of  the  public  to  attend 
and  observe  a  meeting  within  the  limits 
of  reasonable  accommodations  made 
availabe  for  such  purposes  by  the 
Corporation,  but  does  not  include  any 
right  to  participate  unless  expressly 
invited  by  the  Chairman  of  the  Board  of 
Directors,  and  does  not  include  any  right 
to  disrupt  or  interfere  with  the  - 
disposition  of  Corporation  business. 
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"Publicly  available"  for  the  purposes 
of  i  1622.6(e)  means  to  be  procurable 
either  from  the  Secretary  of  the 
Corporation  at  the  site  of  the  meeting  or 
from  the  Office  of  Government  Relations 
at  Corporation  Headquarters  upon 
reasonable  request  made  during 
business  hours. 

"Quorum"  means  the  number  of  Board 
or  committee  members  authorized  to 
conduct  Corporation  business  pursuant 
to  the  Corporation's  By-laws,  or  the 
number  of  council  members  authorized 
to  conduct  its  business. 

"Secretary"  means  the  Secretary  of 
the  Corporation,  or,  in  the  absence  of 
the  Secretary  of  the  Corporation,  a 
person  appointed  by  the  Chairman  of 
the  meeting  to  fulfill  the  duties  of  the 
Secretary,  or  a  member  designated  by  a 
council  to  act  as  its  secretary. 

§  1622.3    Open  meetings. 

Every  meeting  of  the  Board,  a 
committee  or  a  council  shall  be  open  in 
its  entirety  to  public  observation  except 
as  otherwise  provided  in  S  1622.5. 

S  1622.4    Public  announcement  of 


(a)  Public  announcement  shall  be 
posted  of  every  meeting.  The 
announcement  shall  include: 

(1)  The  time,  place,  and  subject  matter 
to  be  discussed: 

(2)  whether  the  meeting  or  a  portion 
thereof  is  to  be  open  or  closed  tjtoublic 
observation:  and 

(3)  the  name  and  telephone  number  of 
the  official  designated  by  the  Board, 
committee,  or  council  to  respond  to 
requests  for  information  about  the 
meeting. 

(b)  The  announcement  shall  be  posted 
at  least  seven  calendar  days  before  the 
meeting,  unless  a  majority  of  the 
Directors  determines  by  a  recorded  vote 
that  Corporation  business  requires  a 
meeting  on  fewer  than  seven  days 
notice.  In  the  event  that  such  a 
determination  is  made,  public 
announcement  shall  be  posted  at  the 
earliest  practicable  time. 

(c)  Each  public  announcement  shall  be 
posted  at  the  offices  of  the  Corporation 
in  an  area  to  which  the  public  has 
access,  and  promptly  submitted  to  the 
Federal  Register  for  publication. 
Reasonable  effort  shall  be  made  to 
communicate  the  anouncement  of  a 
Board  or  committee  meeting  to  the 
chairman  of  each  council  and  the 
governing  body  of  each  recipient  of 
funds  from  the  Corporation,  and  of  a 
council  meeting  to  the  governing  body  of 
each  recipient  within  the  same  state. 

(d)  An  amended  announcement  shall 
be  issued  of  any  change  in  the 
information  provided  by  a  public 


announcement.  Such  changes  shall  be 
made  in  the  following  manner 

(1)  The  time  or  place  of  a  meeting  may 
be  changed  without  a  recorded  vote. 

(2)  The  subject  matter  of  a  meeting,  or 
a  decision  to  open  or  close  a  meeting  or 
a  portion  thereof,  may  be  changed  by 
recorded  vote  of  a  majority  of  the 
Directors  that  Corporation  business  so 
requires  and  that  no  earlier 
announcement  of  the  change  was 
possible.  An  amended  public 
announcement  shall  be  made  at  the  t 
earliest  practicable  time  and  in  the    ' 
manner  specified  by  $  1622.4  (a)  and  (c). 
In  the  event  that  changes  are  made 
pursuant  to  {  1622.4(d)(2).  the  amended 
public  announcement  shall  also  include 
the  vote  of  each  Director  upon  such 
change. 

{  1622.5    Grounds  on  which  nteetlnfls  may 
be  closed  or  Inf  ormstlon  withheld. 

Except  when  the  Board  or  council 
finds  that  the  public  interest  requires 
otherwise,  a  meeting  or  a  portion  thereof 
may  be  closed  to  public  observation, 
and  information  pertaining  to  such 
meeting  or  portion  thereof  may  be 
withheld,  if  the  Board  or  council 
determines  that  such  meeting  or  portion 
thereof,  or  disclosure  of  such 
information,  will  more  probably  than 
not: 

(a)  Relate  solely  to  the  internal 
personnel  rules  and  practices  of  the 
Corporation: 

(b)  Disclose  matters  specifically 
exempted  from  disclosure  by  statute 
(other  than  the  Freedom  of  Information 
Act,  5  U.S.C.  552):  Provided.  That  such 
statute 

(1)  Requires  that  the  matters  be 
withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue,  or 

(2)  Establishes  particular  types  of 
matters  to  be  withheld: 

(c)  Disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential: 

(d)  Involve  accusing  any  person  of  a 
crime  or  formally  censuring  any  person: 

(e)  Disclose  information  of  a  personal 
nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

(f)  Disclose  investigatory  records 
compiled  for  the  purpose  of  enforcing 
the  Act  or  any  other  law,  or  information 
which  if  written  would  be  contained  in 
such  records,  but  only  to  the  extent  that 
the  production  of  such  records  or 
information  would 

(1)  Interfere  with  enforcement 
proceedings. 

(2)  Deprive  a  person  of  a  right  to  a  fair 
trial  or  an  impartial  adjudication. 


(3)  Constitute  an  unwarranted 
invasion  of  personal  privacy. 

(4)  Disclose  the  identity  of  a 
confidential  source. 

(5)  Disclose  investigative  techniques 
and  procedures,  or 

(6)  Endanger  the  life  or  physical  safety 
of  law  enforcement  personnel; 

(g)  Disclose  information  the  prematiu-e 
disclosure  of  which  would  be  likely  to 
frustrate  significantly  implementation  of 
a  proposed  Corporation  action,  except 
that  this  paragraph  shall  not  apply  in 
any  instance  where  the  Corporation  has 
already  disclosed  to  the  public  the 
content  or  nature  of  its  proposed  action, 
or  where  the  Corporation  is  required  by 
law  to  make  such  disclosure  on  its  own 
initiative  prior  to  taking  final  action  on 
such  proposal;  or 

(h)  Specifically  concern  the 
Corporation's  participation  in  a  civil 
action  or  proceeding,  an  action  in  a 
foreign  court  or  international  tribunal,  or 
an  arbitration,  or  the  initiation,  conduct, 
or  disposition  by  the  Corporation  of  a 
particular  case  involving  a 
determination  on  the  record  after 
opportunity  for  a  hearing. 

$  1622.6    Procedures  for  closing 
discussion  or  withholding  Inf  onnetion. 

(a)  No  meeting  or  portion  of  a  meeting 
shall  be  closed  to  public  observation, 
and  no  information  about  a  meeting 
shall  be  withheld  from  the  public,  except 
by  a  record  vote  of  a  majority  of  the 
Directors  with  respect  to  each  meeting 
or  portion  thereof  proposed  to  be  closed 
to  the  public,  or  with  respect  to  any 
information  that  is  proposed  to  be 
withheld. 

(b)  A  separate  vote  of  all  the  Directors 
shall  be  taken  with  respect  to  each 
meeting  or  portion  thereof  proposed  to 
be  closed  to  the  public,  or  with  respect 
to  any  information  which  is  proposed  to 
be  withheld;  except,  a  single  vote  may 
be  taken  with  respect  to  a  series  of 
meetings  or  portions  thereof  which  are 
proposed  to  be  closed  to  the  public,  or 
with  respect  to  any  information 
concerning  such  series  of  meetings,  so 
long  as  each  meeting  in  such  series 
involves  the  same  particular  matters 
and  is  scheduled  to  be  held  no  more 
than  thirty  days  after  the  initial  meeting 
in  such  series. 

(c)  Whenever  any  person's  interest 
may  be  directly  affected  by  a  matter  to 
be  discussed  at  a  meeting,  the  person 
may  request  that  a  portion  of  the 
meeting  be  closed  to  public  observation 
by  filing  a  written  statement  with  the 
Secretary.  The  statement  shall  set  forth 
the  person's  interest,  the  manner  in 
which  that  interest  will  be  affected  at 
the  meeting,  and  the  grounds  upon 
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which  closure  is  claimed  to  be  proper 
under  S  1622.5.  The  Secretary  shall 
promptly  communicate  the  request  to 
the  Directors,  and  a  recorded  vote  as 
required  by  paragraph  (a)  of  this  section 
shall  be  taken  if  any  Director  so 
requests. 

(d)  With  respect  to  each  vote  taken 
pursuant  to  paragraph  (a)  through  (c)  of 
this  section,  the  vote  of  each  Director 
participating  in  the  vote  shall  be 
recorded  and  no  proxies  shall  be 
allowed. 

(e)  With  respect  to  each  vote  taken 
pursuant  to  paragraph  (a)  through  (c)  of 
this  section,  the  Corporation  shall  within 
one  business  day,  make  publicly 
available: 

(1)  A  written  record  of  the  vote  of 
each  Director  on  the  question; 

(2)  A  full  written  explanation  of  the 
action  closing  the  meeting,  portion(s) 
thereof,  or  series  of  meetings,  together 
with  a  list  of  all  persons  expected  to 
attend  the  meeting(s)  or  portion(s) 
thereof  and  their  affiliation. 

$1622.7    C«ftificatk>n  by  th«  Gencnri 
Counsel. 

Before  a  meeting  or  portion  thereof  is 
closed,  the  General  Counsel  shall 
publicly  certify  that,  in  his  opinion,  the 
meeting  may  be  closed  to  the  public  and 
shall  state  each  relevant  exemption.  A 
copy  of  the  certification  together  with  a 
statement  from  the  presiding  officer  of 
the  meeting  setting  forth  the  time  and 
place  of  the  meeting  and  the  persons 
present,  shall  be  retained  by  the 
Corporation. 

S  1622.8    Records  of  clossd  meetings. 

(a)  The  Secretary  shall  make  a 
complete  transcript  or  electronic 
recording  adequate  to  record  fully  the 
proceedings  of  each  meeting  or  portion 
thereof  closed  to  the  public,  except  that 
in  the  case  of  a  meeting  or  any  portion 
thereof  closed  to  the  public  pursuant  to 
paragraph  (h  )  of  S  1&22.S,  a  transcript,  a 
recording,  or  a  set  of  minutes  shall  be 
made.  Any  such  minutes  shall  describe 
all  matters  discussed  and  shall  provide 
a  summary  of  any  actions  taken  and  the 
reasons  therefor,  including  a  description 
of  each  Director's  views  expressed  on 
any  item  and  the  record  of  each 
Director's  vote  on  the  question.  All 
documents  contained  in  connection  with 
any  action  shall  be  identified  in  the 
minutes. 

(b)  A  complete  copy  of  the  transcript, 
recording,  or  minutes  required  by 
paragraph  (a)  of  this  section  shall  be 
maintained  at  the  Corporation  for  a 
Board  or  committee  meeting,  and  at  the 
appropriate  Regional  Office  for  a  council 
meeting,  for  a  period  of  two  years  after 
the  meeting,  or  until  one  year  after  the 


conclusion  of  any  Corporation 
proceeding  with  respect  to  which  the 
meeting  was  held,  whichever  occurs, 
later. 

(c)  The  Corporation  shall  make 
available  to  the  public  all  portions  of  the 
transcript,  recording,  or  minutes 
required  by  paragraph  (a)  of  this  section 
that  do  not  contain  information  that  may 
be  withheld  under  S  1622.5.  A  copy  of 
those  portions  of  the  transcript, 
recording,  or  minutes  that  are  available 
to  the  public  shall  be  furnished  to  any 
person  upon  request  at  the  actual  cost  of 
duplication  or  transcription. 

(d)  Copies  of  Corporation  records 
other  than  notices  or  records  prepared 
under  this  Part  may  be  pursued  in 
accordance  with  Part  1602  of  these 
regulations. 

S  1622.9    Emergency  proceedings. 

(a)  In  the  event  that  the  Directors  are 
rendered  incapable  of  conducting  a 
meeting  by  the  acts  or  conduct  of  any 
members  of  the  public  present  at  the 
meeting,  the  Directors  may  thereupon 
determine  by  a  recorded  vote  of  the 
majority  of  the  number  of  Directors 
present  at  the  meeting  to  remove  the 
meeting  to  a  different  location  and  to 
invite  representatives  of  the  public  and 
media  to  attend  the  proceeding  at  the 
new  location. 

(b)  The  emergency  proceedings  at  the 
new  location  shall  be  recorded  by 
means  of  an  electronic  recording 
adequate  to  record  fully  the  emergency 
proceedings,  or  a  transcript  of  the 
emergency  proceedings  shall  be  made 
by  a  certified  court  reporter. 

(c)  In  the  event  that  the  actions  of 
members  of  the  public  present  at  the 
meeting  necessitate  action  pursuant  to 

S  1622.9  (a),  the  Corporation  shall  also — 

(1)  Make  a  written  statement 
summarizing  the  proceedings  at  the 
emergency  proceedings  available  to  the 
public  at  the  close  of  the  emergency 
proceedings; 

(2)  Make  the  entire  transcript  of 
electronic  recording  produced  pursuant 
to  paragraph  (b)  of  this  section  available 
for  public  inspection  within  a 
reasonable  time  after  the  close  of  the 
emergency  proceedings.  A  copy  of  the 
transcript  or  recording  shall  be 
furnished  to  any  person  upon  request  at 
the  actual  cost  of  duplication  or 
transcription. 

(3)  Report  the  activities  of  the 
emergency  proceedings  at  the  next 
scheduled  meeting  of  the  Board. 

(d)  Actions  taken  pursuant  to  this 
section  shall  not  be  construed  to  be 
actions  taken  pursuant  to  {  1622.6 
(Procedure  for  closing  discussion  or 
withholding  information).  Action  taken 
pursuant  to  this  section  does  not  create 


any  right  to  withhold  any  information 
regarding  the  emergency  proceedings  or 
action  taken  therein. 

§  1622.10    Reporting  to  Congress. 

The  Corporation  shall  report  to  the 
Congress  annually  regarding  its 
compliance  with  the  requirements  of  the 
Government  in  the  Sunshine  Act,  5 
U.S.C.  552(b),  including  a  tabulation  of 
the  number  of  meetings  open  to  the 
public,  the  number  of  meetings  or 
portions  of  meetings  closed  to  the 
public,  the  reasons  for  closing  such 
meetings  or  portions  thereof,  and  a 
description  of  any  litigation  brought 
against  the  Corporation  under  5  U.S.C. 
552(b),  including  any  costs  assessed 
against  the  Corporation  in  such 
ligitation. 

Dated:  December  27, 1984. 
Richard  N.  Bagenstos, 
Acting  Deputy  General  Counsel. 
[FR  Doc.  85-182  Filed  l-3-«4;  8:45  am) 

aiLUNO  CODE  M20-3S-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1057 

lEx  Psrte  No.  MC-43  (Sub-No.  16] 

Lease  and  Interchange  of  Vehicles 
(Identification  Devices) 

agency:  Interstate  Commerce 
Commission. 

action:  Extension  of  time  to  file 
comments  to  notice  of  proposed 
rulemaking. 

SUMMARY:  In  a  decision  served 
December  12, 1984  (49  FR  48576, 
December  13, 1984),  the  Commission 
proposed  to  amend  Title  49  of  the  Code* 
of  Federal  Regulations  in  order  to  avoid 
carrier  liability  for  the  acts  of  others 
upon  termination  of  a  lease  agreement 
if,  for  any  reason,  the  equipment 
continues  to  display  the  carrier's 
identification.  In  response  to  a  petition, 
this  notice  extends  the  time  for  filing 
comments  to  that  proposal  from  January 
14. 1985  until  March  4, 1985. 
DATE:  Comments  must  be  received  by 
March  4, 1985. 

ADDRESS:  Send  comments  (original  and 
15  copies)  to:  Ex  Parte  No.  MC-43  (Sub- 
No.  18),  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  D.C.  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  W.  Schach,  (202)  275-7885 

or 
Howell  I.  Spom.  (202)  275-7691. 
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rANv  mrotmAivm:  By  letter 
nied  December  17. 1964.  the  Interstate 
Carriers  Conference  (Conference), 
which  filed  the  petition  requesting 
institution  of  this  rulemaking 
proceeding,  has  requested  that  the  time 
for  niing  comments  in  this  proceeding  be 
extended  until  March  4. 1965.  The 
Conference  states  that  the  regulations 
proposed  by  the  Commission  in  the 
notice  of  proposed  rulemaking  differs 
substantially  from  those  it  proposed 
and,  accordingly,  its  members  need  to 
discuss  and  consjder  them.  The 
Conference  also  states  that  the  holiday 
season,  which  falls  during  the  comment 
period,  makes  consultation  among 
members  and  preparation  of  comments 
difficult.  It  requests  that  we  extend  the 
comment  period  until  after  the  next 
regularly  scheduled  meeting  of  its 
Executive  Committee  in  mid-February. 
1985.  On  December  24. 1984.  the 
American  Trucking  Associations.  Inc.. 
filed  a  letter  in  support  of  the 
Conference's  request  for  an  extension. 

The  requested  extension  of  time  is 
warranted.  An  extension  until  March  4. 
1985.  will  not  unduly  delay  the 
resolution  of  issues  in  this  proceeding, 
and  will  afford  the  Conference  sufficient 
time  to  analyze  and  comment  on  the 
proposed  regulations. 

It  IS  ordered: 

The  date  for  filing  comments  is 
extended  to  March  4. 1985. 

[)ecided:  December  2a  1984. 

By  the  Commission.  Reese  H.  Taylor.  |r.. 
Chairman. 
lames  H.  Bayoe. 
Spcrelary. 
|FR  Doc.  Ki-204  Filed  1-3-85;  &45  Bm| 

■LUNOCOOC  70a»-»MI 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  21 

Review  of  Regulations  Implementing 
the  Endangered  Species  Act 
Exemption  for  Certain  Raptors;  Raptor 
Propagation  Permits;  Fcfieral  Falconry 
Standards 

aqency:  Fish  and  Wildlife  Service. 
Interior, 


ACTION:  Notice  of  Intent  and  Request  for 
Comments. 

summary:  By  regulation  published  July 
a  1983  (48  FR  31600)  effective  August  8, 
1983,  the  Fish  and  Wildlife  Service 
amended  regulations  concerning 
falconry  permits  (50  CFR  21.28).  Federal 
falconry  standards  (50  CFR  21.29).  a 
special  purpose  raptor  propagation 
permit  (50  CFR  21.27).  and  creating  a 
new  raptor  propagation  permit  (50  CFR 
21.30).  Pursuant  to  these  amended 
regulations  raptor  propagators  and  most 
falconers  could  purchase,  sell,  or  barter 
captive-bred  raptors,  including  raptors 
otherwise  "exEmpt"  from  such  activities 
by  virtue  of  protections  under  the 
Endangered  Species  Act  of  1973  and  the 
Migratory  Bird  Treaty  Act.  During  the 
comment  period,  the  Fish  and  Wildlife 
Service  received  numerous  comments 
concerning  effects  of  implementation  of 
the  proposed  rule 

In  accordance  with  its  responsibilities 
to  protect  wildlife,  including  raptor 
species,  the  Fish  and  Wildlife  Ser\ice 
will  review  the  regulations  governing  the 
possession,  sale,  purchase,  barter,  and 
use  of  raptors.  In  particular  the  Fish  and 
Wildiife  Service  solicits  public  comment 
concerning  its  review  of  regulations 
published  in  50  CFR  Part  21. 

DATE:  Public  comments  on  this  notice 
must  be  received  in  writing  by  February 
4,  198.S 

AODliESSES:  Comments  may  be  mailed 
to  Director  (LE).  Fish  and  Wildlife 
Sen  ice.  P.O.  Box  28006.  Washington. 
DC.  20005.  or  delivered  weekdays  to  the 
Division  of  l.aw  Enforcement,  Fish  and 
Wildiife  Service.  3rd  Floor,  1375  K 
Street.  NW,  Washington,  D.C.,  between 
8:00  a.m.  and  4:00  p.m.  Comments  should 
bear  the  identic  ing  notation  REG  21-02- 
13. 

FOR  FURTHER  INFORMATtOM 
CONTACT:  Kathleen  King,  Division  of 
Law  Enforcement.  Fish  and  Wildlife 
Service.  P.O.  Box  28006.  Washington. 
DC.  20005,  telephone:  (202)  343-9242. 

list  of  Subjects  in  50  CFR  Part  21 

Birds,  special  purpose  permits, 
falconry  permits.  Federal  falconry 
standards,  raptor  propagation  permits. 


Ddled:  IJecember  21. 1984. 
|.  Craig  Pottw. 

Acling  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

|FR  Doc.  85-211  Filed  1-3-85:  8:45  am) 

SiLLIMQ  COOC  4310-SS-ll 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  642 

Coastal  Migratory  Pelagic  Resources 
of  the  Gulf  of  Mexico  and  South 
Atlantic 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
action:  Notice  of  public  hearings. 

summary:  The  Gulf  of  Mexico  and 
South  Atlantic  Fishery  Management 
Councils  will  hold  public  hearings  in 
conjunction  with  their  Council  meetings 
to  comment  on  proposed  changes  to  the 
draft  amendment  to  the  fishery 
management  plan  for  coastal  migratory 
pelagics  (mackerels). 
DATES:  The  hearings  on  |anuary  9  and 
30, 1985.  will  be  convened  at  1:30  p.m.. 
adjourning  at  approximately  2:30  p  m. 
The  hearing  on  January  16. 1985,  will  be 
convened  at  7:30  p.m.,  adjourning  at 
approximately  10:00  p.m. 
ADDRESSES:  I'he  hearings  will  take 
place  at  the  following  locations; 

January  9.  WS5 — Sheraton  Plaza 
Roy  ale,  3777  North  Expressway, 
Brownsville.  Texas. 

•  fanuary-  W,  7S85— Westshore  Inn.  5303 
West  Kennedy  Boulevard.  Tampa, 
Florida. 

lanuury  3(1.  /i*A> — Southpark  Building. 
Suite  306.  1  Southpark  Circle. 
Charleston.  South  Carolina. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Swingle.  Gulf  of  Mexico  Fishery 
Manaj^ement  Council.  Lincoln  Center. 
Suite  881.  5401  West  Kennedy 
Boulevard,  Tampa.  Florida  33609,  phone 
81.V228-2815. 

D.ited:  Deramber  31. 1984. 
Roland  Hnch. 

Director.  Office  cfFisherifS  Munag.:ment 
National  Marine  Fisheries  Ser\-ice. 
(ITt  Dor.  65-248  Filed  1-3-85;  8  45  am) 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  docunrtents  ottier  than  rules  or 
proposed  rules  that  are  applicable  to  ttie 
public.   Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisKsns  and  njlings,  delegations  of 
authority,   filing  of  petitions  and 
cipplicatlons  and  agency  statements  of 
organization  and  furKtions  are  examples 
of  documents  appearing  In  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Summer  Food  Service  Program  for 
Children;  Program  Reimbursement 
Rates  for  1985 


agency:  Food  and  Nutrition  Service. 

USDA. 

action;  Notice. 

summary:  This  notice  informs  the  public 
of  the  annual  adjustments  to  the 
reimbursement  rates  for  meals  served  in 
the  Summer  Food  Service  Program  for 
Children.  These  adjustments  reflect 
changes  in  the  Consumer  Price  Index 
and  are  required  by  the  statute 
governing  the  Program. 
EFFECTIVE  DATE:  January  1,  1985. 
FC8  FURTHER  INFORMATION  CONTACT: 
Stanley  C.  Gamelt.  Child  Nutrition 
Division.  Food  and  Nutrition  Service. 
U.S.  Department  of  Agriculture. 
Alexandria.  Virginia  22302.  (7031  756- 
:!620. 
SUPPlfMENTARV  INFORMATION: 

Classification;  This  notice  has  been 
reviewed  under  Executive  Order  12291 
and  has  not  been  classified  as  major 
because  it  will  not  have  an  annual  effect 
oh  the  economy  of  $100  million,  will  not 
cause  a  major  increase  in  costs  or 
prices,  and  will  not  have  a  significant 


economic  impact  on  competition, 
employment,  investment,  productivity, 
innovation  or  on  the  ability  of  U.S. 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  foreign 
markets.  This  notice  has  also  been 
reviewed  with  regard  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612).  Robert 
E.  Leard.  Administrator  of  the  Food  and 
Nutrition  Service,  has  certified  that  this 
notice  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507), 
no  new  recordkeeping  or  reporting 
requirements  have  been  included  that 
are  subject  to  approval. from  the  Office 
of  Management  and  Budget. 

Background 

Pursuant  to  section  13  of  the  National 
School  Lunch  Act  (42  U.S.C.  1761)  and 
the  regulations  governing  the  Summer 
Food  Service  Program  for  Children  (7 
CFR  Part  225),  notice  is  hereby  given  of 
adjustments  in  Program  payments  for 
meals  served  to  children  participating  in 
the  Summer  Food  Program  for  Children 
during  the  1985  Program.  Adjustments 
are  based  on  changes  in  the  food  away 
from  home  series  of  the  Consumer  Price 
Index  for  All  Urban  Consumers  for  the 
period  November  1983  through 
Nobember  1984.  The  new 
reimbursement  rates  in  cents  are  as 
follows: 

Maximum  Per  Meal  Reimburesment  Rates 


Operating  costs 


Braaktatt 

Lunch  or  Sufiper... 
Supptamanl 


84.75 
152.50 
40.00 
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Maximum  Per  Meal  Reimburesment 
Rates— Continued 


Admnslretiv*  costs 
a  For  meals  tarvad  M  rural  or  saK-praparation 
sites: 
Breakfast                   

7.75 

1  iinrti  nr  SuDoar        ._  

14.50 

juuiilwi^anl                                 

4.00 

b    For  meals  asr\«d  at  oBiar  type*  oi  sNaa. 
Breakfast                         

625 

Lunch  or  Supper _ 

TiMBiliMiianl                                

12  00 
300 

The  total  amount  of  payments  to  State 
agencies  for  disbursement  to  Program 
sponsors  will  be  based  upon  these 
Program  reimbursement  rates  and  the 
number  of  meals  of  each  type  served. 
The  above  reimbursement  rates,  before 
being  rounded-off  to  the  nearest  quarter- 
cent,  represent  a  3.97  per  cent  increase 
during  1984  (from  324.8  in  November 
1983  to  337.7  in  November  1984)  in  the 
food  away  from  home  series  of  the 
Consumer  Price  Index  for  All  Urban 
Consumers,  published  by  the  Bureau  of 
Labor  Statistics  of  the  Department  of 
Labor. 

DeRnitions 

The  terms  used  in  this  Notice  shall 
have  the  meanings  ascribed  to  them  in 
the  regulations  governing  the  Summer 
Food  Service  Program  for  Children  (7 
CFR  Part  226). 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  10.559) 

(Sec.  2.  Pub.  L.  96-166.  91  Stat.  1325.  (42  U.S.C 
1761  )••  (sec.  5.  Pub.  L  96-627,  92  Stat.  3620,  (42 
U.S.C.  1761);  (sec.  809.  Pub.  L  97-35,  95  Slat. 
627.  142  U.S.C.  1761}) 

Dated:  December  31, 1984. 
Robert  E.  Leard, 

Administrator.  Food  and  Nutrition  Service. 
[PR  Doc.  85-313  Filed  1-3-85:  8:45  am) 

BtUJNO  CODE  3410-30-« 


Applications  for  Certificates  of  Public  Convenience  and  Necessity  and  Foreign  Air  Carrier  Permits  Filed,  Week  Ended 

December  21. 1984 


Subpart  Q  Application 

The  due  date  for  answers,  conforming  application,  or  motions  to  modify  scope  are  set  forth  below  for  each  application. 
Following  the  answer  period  the  Board  may  process  the  application  by  expedited  procedures.  Such  Procedures  may  consist  of 
the  adoption  of  a  show-cause  order,  a  tentative  order,  or  in  appropriate  cases  a  final  order  without  further  proceedings. 


Dec  17.  1964. 


Dockal 
Na 


42701 


Description 


tUJOm  Air.  Inc.  and  Frontier 
20036 


Hortzoa  Inc.  c/p  La«»rence  D.  Wasko.  Seamon.  Wasko  S  Ozmanl  Suite  300.  1211  Connecticul  Ave..  NW..  Washington.  O.C. 
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Ok.  II.  19M.. 


Ok.  20.  19M. 


Oe. 


OodMI 


42706 


427M 


427M 


D»»cnp*on 


Ok.  21.  1914. 


427t5  '  Lai 


•*"^  iHt*ca»on  atAncm  A«.  tnc  wid  FnnHm  Monion.  mc  pwsuaM  M  SKkon*  401  and  412  of  ttw  Act  wid  Subpwl  O  o<  Vw  Board's  Procadural  Raguiabona 
*»  fc**"*"  o«  cartaw  eartifcalai  a<  pubic  com>anianca  lo  angaga  t\  tOtmUml  torwgn  m  transportalioo  of  pw^ons.  propany  and  mail  frowi  Arrow  to 
Frofiaw  Horizon.  coniiMIng  of: 

(1)  Tha  carMcala  tar  RouM  387  aulNxizing  toravi  ■•  (ranaportalion  b«h»a«n  Timpa,  Fkmda  md  London.  LWWad  Kingdom,  and 

(2)  Tha  carMcaM  tar  Roula  402  amtionTing  forvgn  m  kinsporukon  bitoain  Oanvar  Colorado  ind  London.  Uratad  Kingdom; 
Contarmng  Acpicatona.  Moltani  to  Modrty  Scopa  ind  Ansoars  may  ba  Mao  by  January  14.  1965 

Pm«c  AlMka  Artnas,  Tnc .  c/o  Roban  C  Laaiar   1621  Connacucul  Aoanua.  NW  .  SuM  350.  Waanmgton.  DC  20009.  Appkcaion  o«  Padtic  Alatka  A«l«iaa 

^■P«fy"  •<>  Section  401  o(  tw  Ad  and  Subpart  O  o<  tha  Board's  Piocadural  Ragulatnns  appkas  tor  a  oartificala  ol  pubic  comranwnca  «id  naoasMy  tar 

an  «id9«n«a  lamn  to  partorm  sdwMad  marstala  ar  kamportakon  o«  parson,  proparty  and  ina4  balwaan  Iha  larmmal  poaH  Farbwika.  Alaska  and  ma 

tamrot  pom  Bartar  island  (Kaktov*).  Alaska. 
Contormmg  AppkcaCions.  Moaons  to  MoMy  Scopa  and  Anawara  nwy  ba  Mad  by  Jw«uwy  15.  1965 
Bnlat<  Caladoman  AnMys  UnWad.  cVo  Laonard  N.  Babdack.  SriTTOa  1220  Mwalaanlh  S« .  NW .  Wasn«igton.  D  C  20036 
A(Wknbona«  Bniidi  Cdadonan  Aaaiaya  LjrnMd  pmuai*  to  3*c«en  402  a«  MM  Ad  and  Subpart  O  d  Via  Board's  Procadural  Ragulakona  lequaslt  an 

imanrtnart  o«  its  toravi  m  carriar  pamM  aauad  pursuar*  to  Ortsr  S2-12-1 18  so  as  to  grwii  n  tt<a  addrtionai  route  autNinty  to  sarva  Naw  York  New  York 

AnaiMr  may  ba  Nad  by  January  16.  1965 
MM  A».  t/o  Ronato  H  Brown.  Palton.  Boggs  •  Bk>w.  2550  M  Siraal  NW  ,  WasNngton.  D  C  20037 
Appicaton  a<  Ha*  A«  pmuart  to  Section  402  o(  Hm  Ad  and  Subpart  O  o«  tha  Board's  Procadiral  RaguMMns  requests  ■  toreiyi  air  earner  permit  to  en^ji» 

HM  A«  to  ingaga  n  actiadulad  torevi  sr  transportation  o<  parsorw.  propany.  w<d  mol  as  fottows 
(a)  Dstwasn  Por^au^>nnoa.  Ha*  and  UMrm.  Ftonda  and 
lb)  Ostwaen  Porl-au-Pnnc*.  Ha*  and  New  York.  New  York. 
Contomng  Appfccakona  Moaona  to  UodNy  Scope  and  An— era  may  ba  Mad  by  Janairy  17.  1965. 

Laa  Vagas  Exvess  Aviinaa.  Int.  c/o  Nalharaal  P   Bread.  >.  Shaw.   Prman.  Potts  «  Trowbndge.    1800  U  Street.  NW .  WasNngton.  DC    20036 
I  Appicakon  d  Las  Vagaa  Ej«iraas  Aaknaa.  Inc.  pinuant  to  S«:«on  401  of  the  Ad  and  Subpwt  Q  d  the  Bowd's  Procadwal  Regulations  «>phea  tor  a 

oarMcale  U  piAkc  convenMnce  and  necsesity  euthonmg  it  to  engage  m  Khaddad  ar  Iranaponabon  d  passengers,  property,  and  mail  bat«veen  any  point 

n  •«  Untod  Stalae  and  any  other  pom  m  Vte  UrMed  Stales. 
CotAitmng  Appicaiona.  Moiona  to  Madly  Scopa  and  Anawara  may  ba  Mad  by  JarwMy  it.  1985. 


Phyllis  T.  Kaylor. 

Secretary. 

[FR  Doc.  B5-253  Filed  1-3-65;  8:45  ain| 

MUJNa  cooc  (sia-n-H 


CAB  form  433— Foreign  Air  Carrier 
Application  for  Statement  of 
Auttiorization:  Proposed  Collection  of 
Information 

agency:  Civil  Aeronautics  Board. 

ACTION:  Notice  of  Proposed  Collection  of 
Information  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  35). 


Estimate  of  Number  of  Annual  Hours 
Needed  to  Complete  the  Collection  of 
Information:  85. 

PhylliaT.Kaylor.  I 

Secretary. 
|FR  Doc.  85-263  Filed  1-3-85:  8:45  <im| 

MUJNQCOOC  (3aO-01-« 


summary:  The  Civil  Aeronautics  Board 
is  requesting  the  Office  of  Management 
and  Budget's  approval  to  extend  the 
collection  of  information  in  CAB  Form 
433.  "Foreign  Air  Carrier  Application  for 
Statement  of  Authorization."  OMB 
approval  is  required  under  the 
Paperwork  Reduction  Act  of  1980. 

dated:  December  27. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  P.  Wray,  Bureau  of  International 
Aviation.  Civil  Aeronautics  Board. 
Washington,  D.C..  20428.  (202)  673-587a 

SUPPLEMENTARY  INFORMATION:  Agency 

Clearance  Officer  From  Whom  a  Copy 
of  the  Collection  of  Information  is 
Available:  Robin  A.  Caldwell  (202)  673- 
5922. 


How  Often  the  Collection  of 
Information  Must  Be  Filed:  On 
Occasion. 

Who  is  Asked  or  Required  to  Report: 
Foreign  Air  Carriers. 

Estimate  of  Number  of  Annual 
Responses:  170 


—      IDocktt  No.  42585;  Or(iw-e4-t2-118) 


UMI 


Petition  of  Transamerica  Airlines,  Inc. 
for  Rulemaking  and  Other  Relief  to 
Implement  Section  9<a)  of  the  CAB 
Sunset  Act  of  1984;  Order  Amending 
Certificates 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  Office  in  Washington.  D.C.. 
on  the  28th  day  of  December,  1984. 

By  Order  84-11-90,  served  November 
28, 1984,  the  Board  directed  all 
interested  persons  to  show  cause  why  it 
should  not  amend  all  section  418  all- 
cargo  air  service  certificates  outstanding 
as  of  January  1, 1985.  to  remove,  as  of 
that  date,  the  conditions  prohibiting 
intra-Alaska  and  intra-Hawaiian 
service.  The  condition,  set  forth  in  each 
section  418  certificate,  generally  reads 
as  follows:  (1)  Nothing  in  this  certificate 
shall  be  construed  as  authorizing  all- 
cargo  air  service  between  any  pair  of 
points  both  of  which  are  within  the  State 
of  Alaska  or  the  State  of  Hawaii. 

The  order  provided  that  its  findings 
and  conclusions  would  become  final  if 
no  objections  were  filed  by  December 
12. 1984.  No  timely  objections  were  filed. 


In  a  late-filed  comment,  MarkAir,  Inc., 
an  Alaskan  air  carrier,  requests 
clarification  that  the  removal  of  the 
certificate  restriction  authorizes  only 
interstate  cargo  carriage  between  points 
within  Alaska  or  Hawaii,  not  the 
carriage  of  purely  intrastate  traffic. 

Clarification  is  not  necessarj'.  Section 
418  certificates  by  their  terms  limit  the 
authority  granted  to  "air  transportation" 
as  defined  in  the  Act.  the  "intra-Alaska" 
service  discussed  in  Order  84-11-90  is 
therefore  clearly  so  limited. 

As  no  substantive  objections  have 
been  raised  to  our  show  cause  order,  we 
will  make  it  final. 

Accordingly, 

1.  We  grant  the  motion  of  MarkAir, 
Inc.  to  file  a  late  comment  in  this 
proceeding; 

2.  We  amend,  effective  January  1, 
1985,  all  section  418  all-cargo  air  service 
certificates  issued  and  outstanding  as  of 
that  date  by  removing  the  condition, 
described  above,  which  prohibits  intra- 
Alaska  and  intra-Hawaii  service. 

3.  This  order  shall  be  served  on  all 
certificated  air  carriers;  and 

4.  This  order  shall  be  published  in  the 
Federal  Register. 

All  Members  concurred. 

By  the  Civil  Aeronautics  Board: 
Phyllis  T.  Kaylor, 
Secretary. 
(FR  Doc.  85-262  Filed  1-3-85:  8:45  am) 

MLLINO  CODE  tSaO-OI-M 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Sodium  Gluconate  From  ttie  European 
Communities;  Preliminary  Results  of 
Administrative  Review  of  Suspension 
Agreement 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
action:  Notice  of  preliminary  results  of 
administrative  review  of  suspension 
agreement. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the  agreement 
suspending  the  countervailing  duty 
investigation  on  sodium  gluconate  from 
the  European  Communities.  The  review 
covers  the  period  November  1. 1982, 
through  October  31.  1983. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  that  the  signatories  have 
complied  with  the  terms  of  the 
suspension  agreement  and  that  their 
combined  shipments  constituted  more 
than  85  percent  of  the  imports  of  sodium 
gluconate  into  the  United  States  from 
the  European  Communities  during  the 
period  of  review.  Interested  parties  are 
invited  to  comment  on  these  preliminary 
results. 

EFFECTIVE  DATE:  January  4. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Al  Jemmott  or  Lorenza  Olivas.  Office  of 
Compliance.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington  D.C.  20230; 
telephone  (202)  37-2786. 
SUPPLEMENTARY  INFORMATION: 


Background 

On  May  1, 1984,  the  Department  of 
Commerce  ("the  Department")  . 
published  in  the  Federal  Register  (49  FR 
18589)  the  final  results  of  its  last 
administrative  review  of  the  agreement 
suspending  the  countervailing  duty 
investigation  on  sodium  gluconate  from 
the  European  Communities  ("the  EC") 
(46  FR  58132.  November  30, 1981).  The 
Department  also  announced  its  intent  to 
conduct  the  next  administrative  review. 
As  required  by  section  751(a)(1)  of  the 
Tariff  Act  of  1930  ("the  Tariff  Act"),  the 
Department  has  now  conducted  that 
administrative  review. 

Scope  of  the  Review     I 

Imports  covered  by  tee  review  are 
shipments  of  the  chemical  sodium 
gluconate  from  the  EC.  Such 
merchandise  is  currently  classifiable 
under  item  437.5250  of  the  Tariff 
Schedules  of  the  United  States 


Annotated.  The  review  covers  the 
period  November  1, 1982  through 
October  31. 1983  and  two  programs: 
production  refunds  and  export 
restitution  payments.  Funds  for  these 
programs  are  provided  through  the 
Guidance  and  Guarantee  Fund  operated 
under  the  Common  Agricultural  Policy 
of  the  EC. 

The  review  covers  the  original 
signatory  to  the  agreement.  )oh.  A. 
Benckiser  GmbH  of  West  Germany,  and 
the  supplemental  signatory.  Akzo 
Chemie  Nederland  B.V.  of  the 
Netherlands.  Akzo  did  not  become 
subject  to  the  terms  of  the  agreement 
until  June  1. 1983;  however,  the  firm 
responded  to  our  questionaire  for  the 
entire  period  of  review. 

Analysis  of  Progranis 

(1)  Production  Refunds 

The  EC  provides  production  refunds 
to  companies  involved  in  the 
transformation  cf  certain  agricultural 
goods  into  manufactured  products. 
Dextrose  and  glucose,  ingredients  used 
in  the  production  of  sodium  gluconate, 
are  manufactured  products  of  com  and 
potatoes  and  are  eligible  for  production 
refunds.  Akzo  and  Benckiser  received 
no  production  refunds  for  merchandise 
shipped  to  the  United  States  during  the 
period  of  review. 

(2)  Restitution  Payments 

Restitution  payments  are  fixed  on  a 
periodic  basis  and  granted  when  the 
world  price  of  sodium  gluconate  is  lower 
than  the  EC  "market"  price.  Benckiser 
did  not  apply  for  or  receive  export 
restitution  payments  or  any  equivalent 
payments  under  this  program  from  the 
EC  for  merchandise  shipped  to  the 
United  States  during  the  period  of 
review.  Akzo  reported  the  receipt  of 
restitution  payments  for  the  period 
October  1. 1982  through  December  31. 
1982.  Akzo.  however,  was  not  subject  to 
the  terms  of  the  suspension  agreement 
during  the  period  in  which  the  firm 
received  payments. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  Akzo  and 
Benckiser  have  complied  with  the  terms 
of  the  suspension  agreement  for  the 
period  November  1, 1982.  through 
October  31, 1983.  The  agreement  can 
remain  in  force  only  so  long  as 
shipments  covered  by  it  account  for  at 
least  85  percent  of  exports ^f  such 
merchandise  to  the  United  States.  Our 
information  indicates  that  Akzo  and 
Benckiser  accounted  for  more  than  85 
percent  of  the  imports  into  the  United 


States  of  EC  sodium  gluconate  during 
the  review  period. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  wrill  be  held  45 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  5  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  at  a 
hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  5  355.41  of  the  Commerce 
Regulations  (19  CFR  355.41). 

Dated:  December  26, 1984. 
Alan  F.  Holmer, 

Deputy  Assistant  Secretary,  Import 

Administration. 

[FR  Doc.  85-248  Filed  1-3-85:  8:45  am) 

MLUNQ  CODE  3S10-OS-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Ust  1985;  Addition 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Addition  to  Procurement  List 


SUMMARY:  This  action  adds  to 
Procurement  List  1985  a  commodity  to 
be  produced  by  workshops  for  the  blind 
and  other  severely  handicapped. 
EFFECTIVE  DATE:  January  4. 1985. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5.  Suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.W.  Fletcher.  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On 
September  28. 1984  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published  a 
notice  (49  FR  38325)  of  proposed 
additions  to  Procurement  List  1985. 
October  19, 1984  (49  FR  41195). 

Additions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  thdt  the  commodity  listed 
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below  is  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C.  46- 
48c.  85  Slat.  77. 

I  certify  that  the  following  actions  will 
not  have  a  signiHcant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodity  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodity  procured  by  the 
Government. 

Accordingly,  the  following  commodity 
is  hereby  added  to  Procurement  List 
1985: 

CUMS3M 

Cover.  Tent;  «HO-O0-2ta-Z)S7 

EJt  Alley.  Jr.. 

Acting  Executive  Director. 

(FR  Doc.  85-159  Filed  1-3-85:  &45  am] 


Procurenwnt  List  1985;  Proposed 
Additions 

AOCNCv:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Proposed  Additions  to 

Procurement  List. 

summary:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1985  commodities  to  be  produced  by  and 
services  to  be  provided  by  workshops 
for  the  blind  and  other  severely 
handicapped. 

DATS:  Comments  must  be  received  on  or 
before:  February  6, 1985 
AOORCSS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5.  Suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington.  Vi.-ginia  22202. 
POM  FURTHER  INFORMATION  CONTACT: 
C.W.  Fletcher.  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2).  85  Stat.  77.  Its  purpose  is  to 
provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  services  to 


Procurement  List  1985.  October  19. 1984 
(49  FR  41195): 

Class  7110 

Chalkboard.  Portable:  7110-0(V132-665a 
7110-00-843-7917 

SIC  0782 

Grounds  Mdinlenance.  Federal  Building.  2800 
Cottage  Way.  Sacramento.  California 

SIC  7331 

Mailing  Service.  National  Endowment  for  the 
Humanities.  1100  Pennsylvania  Avenue. 
N.W..  Room  202.  Washington,  D.C. 

SIC  7340 

lanitoriul/Custodial.  Naval  Communications 
Unit  (Cheltenham).  Washington.  D.C. 

lanitorial/Custodial.  Indiana  Dunes  National 
Lakeshore.  1100  North  Mineral  Springs. 
Porter.  Indiana 

lanitorial/Custodial,  U.S.  Army  Reserve- 
Kukowski  Center.  Donaldson  Center, 
Perimeter  Road.  U.S.  Army  Reserve  Center, 
2201  Laurens  Road  &  1003  Cruve  Road. 
Suite  B  &  C  Greenville.  South  C.irolina. 

EJL  Alley,  (r.. 

Acting  Executive  Director. 

(FR  Doc.  85-160  Filed  1^3-85:  8:45  amj 

WLUNSCOOK 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Distribution  of  Section  10721  Tenders; 
Procedural  Change 

AGENCY:  Military  Traffic  Management 
Command,  Army  Department.  DOD. 
ACTION:  Notice  of  procedural  change. 

SUMMARY:  Effective  February  1. 1985. 
the  Military  Traffic  Management 
Command  (MTMC)  will  amend  the 
current  procedure  for  the  distribution  of 
less-load  freight  tenders  (less-load 
tenders  are  applicable  to  general 
commodity  freight  shipments  weighing 
less  than  10.000  pounds  and/or  air  cargo 
general  commodity  shipments  weighing 
less  than  1.000  pounds).  For  Notice  of 
current  procedure  see  Federal  Register. 
Vol.  48.  No.  238,  Friday.  December  9. 
1983.  Under  the  amended  procedure. 
MTMC  area  commands  at  Bayonne.  NJ 
and  Oakland,  CA  will  discontinue  the 
distribution  of  individual  less-load 
tender  copies  to  Department  of  Defense 
shipping  installations.  Carriers  filing 
less-load  tenders  having  an  origin 
territorial  application  (Blocks  11A(1)(2) 
and/or  11B(1)(2)  of  tender  form) 
encompassing  more  than  one  shipping 
installation  will  be  required  to  mail  or 
deliver  tender  copies,  imprinted  with 
distribution  date  and  distribution 
number  assigned  by  Headquarters. 
Military  Traffic  Management  Command, 
to  all  shipping  installations  within  the 


geographical  area  designated  in  the 
carrier  tender.  Subsequent  to  the 
assignment  of  the  distribution  number, 
the  Directorate  of  Inland  Traffic, 
Headquarters.  Military  Traffic 
Management  Command  will  mail  a 
dated  and  numbered  tender  copy,  letter 
of  instruction,  and  installation  address 
list  to  the  issuing  carrier.  The  issuing 
carrier  will  continue  to  produce  the 
requisite  number  of  tender  copies,  but 
will  now  mail  or  deliver  them  to  the 
applicable  shipping  installations.  All 
tender  copies  must  be  legible,  including 
the  Headquarters.  Military  Traffic 
Management  Command  official 
distribution  number  and  date,  and  all 
Department  of  Defense  shippers  covered 
by  the  tender  must  be  furnished  a  copy 
of  the  tender.  Carriers  cannot  send 
tender  copies  to  preferred  shippers  to 
the  exclusion  of  all  other  eligible 
shippers.  Repeated  failure  to  furnish 
Department  of  Defense  shippers  with 
the  requisite  number  of  tender  copies 
will  subject  the  tender  to  removal  from 
fuither  consideration  in  routing  of 
Department  of  Defense  less-load  freight 
traffic.  Additionally,  carriers  are 
reminded  that  when  making  reference  in 
their  tender  to  their  own  tariff(s).  as  a 
governing  publication  for  the 
development  of  less-load  rates,  rules,  or 
points  of  service,  they  are  required  to 
furnish  without  cost  a  copy  of  that  tariff 
to  any  Department  of  Defense 
installation  using  the  tender. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Allen  Kirby,  Chief,  Transit  and 
Tariff  Branch.  Headquarters.  Military 
Taffic  Management  Command.  ATTN: 
MT-INN-T,  5611  Columbia  Pike.  Falls 
Church,  VA  22041.  Telephone:  (2021  756- 
1149/1567. 

SUPPLEMENTARY  INFORMATION:  As  a 

result  of  dt?regulation,  the  Military 
Traffic  Management  Command  has 
experienced  a  steady  increase  in  freight 
tender  filings.  Additionally,  more 
Cuiriers  now  have  broad  coverage 
operating  authority  permitting 
unrestricted  service  between  all  points 
in  the  United  States.  Consequently,  less- 
load  tenders  now  offer  broader 
geographical  coverage  than  ever  before. 
This  has  impacted  upon  the  Military 
Traffic  Management  Command's  ability 
to  provide  timely  distribution  of  tenders 
to  Department  of  Defense  shippers. 
Since  Transportation  Officers  are  only 
authorized  to  use  carriers'  tenders  that 
have  been  distributed  by  the  Military 
Traffic  Management  Command,  carriers 
are  denied  timely  access  to  less-load 
freight  shipments  due  to  our  current 
distribution  procedure.  Many  less-load 
carriers  have  indicated  a  desire  to 
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perform  the  distribution  function 
themselves  as  a  means  to  make  their 
tenders  available  to  Transportation 
OfTices  on  a  more  timely  basis.  We 
belfeve  this  suggestion  has  merit, 
particularly  in  light  of  the  competitive 
nature  of  the  less-load  traffic  market. 
Adoption  of  this  new  procedure  will 
expedite  the  distribution  of  less-load 
tenders,  giving  carriers  quicker  access  to 
military  freight  traffic.  To  facilitate  an 
orderly  transfer  to  the  new  procedure, 
the  Military  Traffic  Management 
Command's  area  commands  may 
advance  the  start  date  by  mutual 
agreement  with  the  issuing  carrier. 
NelMD  H.  Maier.  |r. 

Colonel,  General  Staff,  Director  of  Inland 
Traffic  HQ,  Military  Traffic  Management 
Command. 
[VV.  Doc.  85-123  Filed  1-3-45:  8:45  am] 

MUJNQ  CODE  S710-ta-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  | 

(Docket  Nos.  ST81-176-O02,  el  aL] 

ANR  Pipeline  Company,  at  aU 
Extension  Reports 

Oecember  28, 1984. 

The  companies  listed  below  have  flled 
extension  reports  pursuant  to  section 


311  of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA)  and  Part  284  of  the 
Commission's  regulations  giving  notice 
of  their  intention  to  continue 
transportation  and  sales  of  natural  gas 
for  an  additional  term  of  up  to  2  years. 
These  transactions  commenced  on  a 
self-implementing  basis  without  case- 
by-case  Commission  authorization.  The 
sales  may  continue  for  an  additional 
term  if  the  Commission  does  not  act  to 
disapprove  or  modify  the  proposed 
extension  during  the  90  days  preceding 
the  effective  date  of  the  requested 
extension. 

The  table  below  lists  the  name  and 
addresses  of  each  company  selling  or 
transporting  pursuant  to  Part  284;  the 
party  receiving  the  gas;  the  date  that  the 
extension  report  was  filed;  and  the 
effective  date  of  the  extension.  A  letter 
"B"  in  the  Part  284  column  indicates  a 
transportation  by  an  interstate  pipeline 
which  is  extended  under  S  284.105.  A 
letter  "C"  indicates  transportation  by  an 
intrastate  pipeline  extended  under 
S  284.125.  A  "O"  indicates  a  sale  by  an 
intrastate  pipeline  extended  under 
S  284.146.  A  "G"  indicates  a 
transportation  by  an  interstate  pipeline 
pursuant  to  S  284.221  which  is  extended 
under  S  284.105.  Three  other  symbols  are 
used  for  transactions  pursuant  to  a 
blanket  certificate  issued  under 


§  284.222  of  the  Commission's 
Regulations.  A  "G(HS)"  indicates 
transportation,  sale  or  assignments  by  a 
Hinshaw  pipeline;  A  "G(LT)"  indicates 
transportation  by  a  local  distribution 
company,  and  a  "G(LS]"  indicates  sales 
or  assignments  by  a  local  distribution 
company. 

Any  person  desiring  to  be  heard  or  to 
make  any  protests  with  reference  to  said 
extension  report  should  on  or  before 
January  10. 1985,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  petition  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  party  to  a 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules. 


Kenneth  F.  Plumb. 

Secretary. 


OocMNo. 


Redpisnl 


Date  Ned 


Paii2M 


Eltacliv* 


Sr«1-176-0<» '.. 
ST81-186-002'.. 
Sr81-206-002'  . 
ST81-26»-002  ... 
ST83-21 7-001  '.. 
ST83-269-001  '  . 
3T83-294-001  .... 
ST83-304-001  . ... 
STM-628-001  .... 


ANR  npMrw  Co..  SCO  Ranainanca  Center,  De»oit.  Ml  48243 „ 

Tramconlinenial  Get  Pipe  Lme  Corp  .  PO.  Box  1396.  Houston,  TX  772S1.. 

GHR  Pipeline  Corp..  523  N  Belt  Eest  Suite  600.  Hous'on,  TX  77060 

Unrted  Gas  Pipe  Uoe  Co..  PO.  Box  1478.  Houiton.  TX  77001 

Michigan  ConsoMateO  Ga*  Co  .  500  Gnswok)  St.  Detroit,  M  48226 

Tnjnkhne  Gas  Co.,  P  O  Box  1642.  Houston.  TX  77001 

Houston  Pve  Lme  Co..  PC.  Box  1188.  Houston.  TX  77001 

Tiunklme  Gas  Co.  PC  Box  1642,  Houston.  TX  77001 

Red  River  Ppakne.  1700  Pacific  Ave..  Dallas.  TX  75201 __ 


Delhi  Gas  Pipelina  Corp... 

Union  Gas  Co 

El  Paso  Natural  Gas  Co... 
Valero  Transmisaion  Co... 
ANR  Pipeline  Co.. 


Louisiana  industnal  Gas  Supply  Systam... 

Flonda  Gas  Transmission  Co 

Houston  Pipe  Lme  Co - 

Transweetem  Pipeline  Co 


11-27-S4 
11-23-64 
11-27-84 
11-30-84 
11-21-84 
11-19-64 
11-19-84 
11-16-64 
11-20-84 


2-5-«5 

2-19-85 
2-23-eS 
3-01 -85 
1-18-85 
2-1S-85 
2-26-85 
2-16-85 
3-01-85 


Note  —The  noUcmg  of  Iheee 


re  Med  after  the  data  specified  l>y  the  Commiaaion's  Regulatioa  and  Shan  t>s  the  subject  of  a  further  Commission 
flkigs  does  not  constitute  a  detarmmation  of  mhethar  the  filings  comply  <tM>  the  Commission's  Regulations 


(FK  Doc.  85-267  Filed  1-3-85:  8:45  am] 

etLLMM  COOe  •717-01-« 


(Docket  No.  CP85-147-0ab] 

Arkansas  Louisiana  Gas  Company,  a 
Division  of  Arkia,  Inc^  Request  Under 
Blanket  Authorization 


December  31, 1984. 

^ake  notice  that  on  December  4, 1984. 
Arkansas  Louisiana  Gas  Company,  a 
division  of  Arkla,  Inc.  (Applicant),  P.O. 
Box  21734,  Shreveport.  Louisiana  71151. 
filed  in  Docket  No,  CP85-147-000  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 


Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate 
sales  taps  on  four  jurisdictional  lines  to 
permit  direct  retail  sales  of  gas  to  end- 
users  under  the  certificate  issued  in 
Docket  No.  CP82-384-000.  as  amended 
in  Docket  No.  CP82-384-001,  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

It  is  stated  that  Applicant  proposes  to 
construct  and  operate  a  sales  tap  on  its 
Line  BT-1  in  Garland  County,  Arkansas, 
to  enable  Applicant  to  deliver  gas  to 
Maurice  Hilton,  who  it  is  estimated 
would  use  approximately  90  Mcf  per 


year  for  residential  purposes.  Applicant 
further  proposes  to  construct  and 
operate  a  sales  tap  on  its  Line  BM-21  in 
Faulkner  County,  Arkansas,  to  enable 
Applicant  to  deliver  gas  to  Connie 
Glover  and  James  Thronbrough,  who  it 
is  estimated  would  use  approximately  90 
Mcf  per  year  for  residential  purposes. 
Applicant  also  proposes  to  construct 
and  operate  a  sales  tap  on  its  Line  AM- 
187  in  Jefferson  County,  Arkansas,  to 
enable  Applicant  to  deliver  gas  to  David 
Myhand,  who  it  is  estimated  would  use 
approximately  90  Mcf  per  year  for 
residential  purposes.  Applicant  also 
proposes  to  construct  and  operate  a 
sales  tap  on  its  Line  F-5-F  in  Lincoln 
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Parish.  Louisiana,  to  enable  Applicant  to 
deliver  gas  to  twenty-flve  domestic 
cuatomen  initially  requesting  service, 
who  it  is  estimated  would  use 
approximately  2.750  Mcf  per  year  for 
residential  purposes. 

Applicant  states  that  the  proposed 
sales  taps  would  all  be  retail  sales  of 
gas  for  use  and  consumption  in  the 
ordinary  course  of  its  retail  gas  business 
in  the  area.  The  gas  would  be  delivered 
from  Applicant's  general  system  supply, 
which  it  is  stated  is  adequate  to  provide 
the  service. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  9  157.205 
of  the  Regulation  under  the  Natural  Gas 
Act  (18  CFR  157.205)  a  protest  to  the 
request,  if  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  85-277  Filed  l-a-85;  &45  amj 
■axMO  cooc  WU-OI-M 
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(Project  No.  606«-001 1 

Th«  California  Department  of  Wat«r 
Resources;  Surrender  of  Exemption 

December  28. 1984. 

Take  notice  that  the  California 
Department  of  Water  Resources, 
Exempfee  for  the  proposed  Las  Flores 
Power  Plant  Project  No.  606a  has 
requested  that  its  exemption  be 
terminated.  The  exemption  was  issued 
on  June  18. 198Z  The  project  would  have 
been  located  on  an  existing  outlet  pipe 
from  Mojave  Siphon  below  Cedar 
Springs  Dam  on  the  West  Fork  of 
Mojave  River,  in  San  Bernardino 
County.  California. 

The  Exemptee  filed  the  request  on 
November  19, 1984.  and  the  exemption 
from  licensing  for  Project  No.  6068  shall 
remain  in  effect  through  the  thirtieth  day 
after  issuance  of  this  notice  unless  that 
day  is  a  Saturday.  Sunday  or  hoUday  as 
described  in  18  CFR  385.2007.  in  which 
case  the  exemption  shall  remain  in 
effect  through  the  first  business  day 
following  that  day.  New  applications 
involving  this  project  site,  to  the  extent 


provided  for  under  18  CFR  Part  4,  may 

be  filed  on  the  next  business  day. 

Kenneth  F.  Phunb, 

Secretary. 

(FR  Doc  85-288  Filed  1-3-85:  8:45  an) 

■RJJNQ  COOC  n^^^«^-m 

[Dedwt  Na  CPt5-144-000I 

Columbia  Gas  Transmission  Corp^ 
Request  Under  Blanket  Autttortaatlon 

December  31, 1984. 

Take  notice  that  on  December  3, 1984. 
Columbia  Gas  Transmission 
Corporation  (Columbia).  1700 
MacCorkle  Avenue.  S.E..  Charleston, 
West  Virginia  25314.  filed  in  Docket  No. 
CP85-144-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of 
Cytemp  Specialty  Steel  (Cyclops  Corp.) 
(Cytemp)  under  the  certificate  issued  in 
Docket  No,  CP83-76-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Columbia  proposes  to  transport  up  to 
2.6  billion  Btu  equivalent  of  natural  gas 
per  day  for  Cytemp  through  June  3a 
1985.  Columbia  states  that  the  gas  to  be 
transported  would  be  purchased  from 
Petrobank  Operating  Company 
(Petrobank)  and  would  be  used  as 
process  fuel  in  Cytemp's  Bridgeville, 
Pennsylvania,  plant. 

It  is  indicated  that  Columbia  has 
released  certain  gas  supplies  of 
Petrobank  and  that  these  supplies  are 
subject  to  the  ceiling  price  provisions  of 
sections  102. 103, 107  and  108  of  the 
Natural  Gas  Policy  Act  of  1978.  It  is 
further  indicated  that  Cytemp  has  made 
arrangements  to  purchase  this  released 
gas  from  Petrobank.  Columbia  states 
that  it  would  receive  the  gas  from 
Petrobank  and  redehver  Sie  gas  to 
Columbia  Gas  of  Pennsylvania,  Inc. 
(CPA),  the  distribution  company  serving 
Cytemp.  near  Bridgeville.  Pennsylvania. 
Columbia  states  it  would  charge  29.93 
cents  per  dt  equivalent  of  gas  as  set 
forth  in  its  Rate  Schedule  TS-1  of 
Columbia's  FERC  Gas  Tariff  Columbia 
states  that  it  would  retain  2.43  percent 
of  the  total  quantity  of  gas  delivered  into 
its  system  for  company-use  and 
unaccounted-for  gas.  as  set  forth  in 
Columbia's  Rate  Schedule  TS-1. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 


of  intervention  and  pursuant  to  {  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  85-278  Filed  1-3-SS:  ft45  ami 
BHjjNQ  cooi  (rir-et-M 


(Docket  No.  CP84-169-002) 

Columbia  Gas  Transmission  Corp.; 
Request  Under  Blanket  Authorization 

December  31, 1984. 

Take  notice  that  on  December  13, 
1984,  Columbia  Gas  Transmission 
Corporation  (Columbia).  P.O.  Box  1273, 
Charleston.  West  Virginia  2S325,  filed  in 
Docket  No.  CP&4-169-002  a  request 
pursuant  to  S  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205]  for  authorization  to  continue  to 
transport  up  to  3  billion  Btu  of  natural 
gas  per  day  on  behalf  of  Proctor  and 
Gamble  Manufacturing  Company  (P&G) 
through  June  30. 1985.  under  the 
certificate  issued  in  Docket  No.  CP83- 
76-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Columbia  states  that  the  current 
authorization  to  transport  gas  to  P&G's 
Baltimore,  Maryland,  plant  expired 
November  1, 1984.  Columbia  further 
states  that  in  all  other  respects  the 
transportation  arrangement  would 
remain  the  same. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instance  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  {  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
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be  treated  as  an  application  for 

authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Konnelh  F.  Plumb,  t 

Secretary. 

|FR  Doc.  85-279  Filed  1-3-85:  8:45  am! 

MLUNQ  COM  srir-oi-M 


(Doctcet  No.  CPS5-173-OO0] 

Columt>ia  Gas  Transmission  Corp.; 
Request  Under  Blanket  Authorization 

December  31. 1984. 

Take  notice  that  on  December  13. 
1984,  Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue,  S.E.,  Charleston. 
West  Virginia  25314,  filed  in  Docket  No. 
CP85-173-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Harbison-Walker  Refractories, 
Division  of  Dresser  Industries,  Inc. 
(Harbison- Walker),  under  the  certificate 
issued  in  Docket  No.  CPB3-76-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  described  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  indicated  that  pursuant  to  the 
terms  of  an  August  23, 1984,  gas 
purchase  and  sales  agreement, 
Harbison-Walker  acquired  volumes  of 
gas  from  Texaco  Inc.  (Texaco)  for  use  as 
process  gas  at  Harbison- Walker's 
Grantsville,  Maryland,  plant.  In  order 
for  Harbison-Walker  to  receive  its  gas,  it 
is  explained  that  Harbison-Walker  has 
entered  into  a  gas  transportation 
agreement  with  Columbia.  It  is  indicated 
that  Columbia  would  receive  up  to  8 
billion  Btu  of  natural  gas  per  day  from 
Texaco  in  Clinton  County. 
Pennsylvania,  and  redeliver  gas.  less 
retainage,  to  Columbia  Gas  of  Maryland. 
Inc.,  Grantsville  for  further 
transportation  to  Harbison-Walker's 
plant.  It  is  stated  that  Columbia  began 
transporting  the  gas  on  behalf  of 
Harbison-Walker  on  October  10, 1984, 
pursuant  to  §  157.209  of  the  Columbia's 
Regulations.  Columbia  herein  proposes 
to  transport  650  million  Btu  of  gas  on  an 
average  day  and  237  billion  Btu  on  an 
annual  basis  on  behalf  of  Harbison- 
Walker  through  June  30. 1985.  Columbia 
states  that  it  would  charge  29.93  cents 
per  dt  equivalent  for  gas  it  transports 
hereunder:  this  rate  is  set  forth  in  Rate 
Schedule  TS-1  of  Columbia's  FERC.  Gas 
Tariff.  In  addition,  Columbia  states  it 
would  retain  a  percentage  of  the  total 
quantity  of  gas  delivered  into  its  system 
for  company-use  and  unaccounted-for 


gas.  This  percentage  as  reflected  in  Rate 
Schedule  TS-1.  is  currently  2.43  percent 

In  addition,  Columbia  proposes  to 
undertake  certain  filing  requirements  to 
implement  the  "flexible  authority" 
provision  of  its  transportation 
agreement  as  to  sources  of  gas  and/or 
receipt  delivery  points.  It  is  stated  that 
Columbia  would  file  the  following 
information,  within  30  days  of  the 
addition  or  deletion  of  any  gas  suppliers 
and/or  receipt  delivery  points. 

1.  Copy  of  the  gas  purchase  contract 
between  the  seller  and  the  end-usen 

2.  Statement  as  to  whether  the  supply 
is  attributable  to  gas  under  contract  to 
and  released  by  a  pipeline  or  distributor 
and  if  so,  identification  of  the  parties, 
and  specification  of  the  current  contract 
price: 

3.  Statement  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA)  pricing  categories  of 
the  added  supply,  if  released  gas,  and 
the  volumes  attributable  to  each 
category.  * 

4.  Statement  that  the  gas  is  not 
committed  or  dedicated  within  the 
meaning  of  NGPA  section  2(18); 

5.  Location  of  the  receipt/delivery 
points  being  added  or  deleted.  For 
deletions  provide  the  name  of  the 
producer/supplier: 

6.  Where  an  intermediary  participates 
in  the  transaction  between  the  seller 
and  the  end-user,  the  information 
required  by  S  157.209(c)(l)(ix)  of  the 
Commission's  Regulations. 

7.  Identity  of  any  other  pipeline 
involved  in  the  transportation. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CP'R 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  85-280  Filed  1-3-85:  8:45  am] 

BNJJNQ  cooc  trir-oi-M 


I  Docket  Na  CtSS-1 56-0001 

Conoco  Inc.;  Application  for  Blanket 
Umited-Term  Certificate  of  Public 
Convenience  and  Necessity  With  Pre- 
Granted  Al>andonment 

December  31. 1984. 

Take  notice  that  on  December  26, 
1984,  Conoco  Inc.  (Conoco).  P.O.  Box 
2197.  Houston.  Texas  77252.  filed  an 
application  pursuant  to  Sections  4  and  7 
of  the  Natural  Gas  Act,  15  U.S.C.  717c 
717f  and  the  provisions  of  18  CFR  Part 
157.  for  a  blanket  limited- term  certificate 
of  public  convenience  and  necessity  and 
other  authorizations  enabling  Conoco  to 
conduct  a  limited-term  spot  sales 
marketing  program,  hereinafter  referred 
to  as  Conoco's  Special  Marketing 
Program  (Conoco  SMP),  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Conoco  requests  approvals  that  will 
(1)  authorize  the  limited-term  sale  of 
natural  gas  in  interstate  commerce  for 
resale  by  Conoco;  (2)  authorize  blanket 
limited-term  partial  abandonment;  (3) 
authorize  abandonment  of  sales  of 
natural  gas  made  pursuant  to  the 
requested  certificate  upon  expiration  of 
the  term  of  such  sales;  (4)  authorize 
transportation  of  natural  gas  by 
interstate  and  intrastate  pipeline 
companies  able  and  willing  to 
participate  in  Conoco  SMP;  and  (5) 
authorize  abandonment  of  the 
transportation  service  allowed  upon 
expiration  of  the  term  of  the  Conoco 
SMP.  The  blanket  certificate  and  other 
authorizations  are  necessary  for  the 
implementation  of  a  limited-term 
flexible  marketing  program.  Under 
Conoco  SMP,  Conoco  proposes  to  sell 
on  a  spot  basis  contractually  committed 
natural  gas  qualifying  for  NGPA 
Sections  102, 103. 107  or  108  rates. 
Applicant  will  seek  temporary  releases 
of  gas  from  the  purchasers  to  whom  it  is 
committed  in  order  to  meet  market 
demand  for  spot  sales.  Releasing 
purchasers  will  be  given  relief  from 
take-or-pay  obligations  for  any  volumes 
of  gas  released  and  sold  under  Conoco 
SMP  if  contractually  obligated. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
14. 1985  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rule 
of  Practice  and  Procedure  (18  CFR 
385.211,  .214).  All  protests  filed  with  the 
Commission  will  be  considered  in 
determining  the  appropriate  action  to  he 
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taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules.    • 

Under  this  procedure  herein  provided 
for,  unless  Applicant  is  otherwise 
advised,  it  will  be  unnecessary  for 
Applicant  to  appear  or  to  be  represented 
at  the  hearing. 
Kanneth  F.  Phimb. 
Secntary. 
(FR  Doc.  85-281  Filed  l-3-«5:  8:45  amj 

MLUMB  COOC  t717-«1-ll 


(Dockvt  No*.  ST79-26-003,  at  iL| 

Louisiana  Rmoutcm  Co.,  at  aL; 
Extansion  Raports 

December  31. 1964. 

The  companies  listed  below  have  filed 
extension  reports  pursuant  to  section 
311  of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA)  and  Part  284  of  the 
Commission's  regulations  giving  notice 
of  their  intention  to  continue 
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transportation  and  sales  of  natural  gas 
for  an  additional  term  of  up  to  2  years. 
These  transactions  commenced  on  a 
self-implementing  basis  without  case- 
by-case  Commission  authorization.  The 
sales  may  continue  for  an  additional 
term  if  the  Commission  does  not  act  to 
disapprove  or  modify  the  proposed 
extension  during  the  90  days  preceding 
the  effective  date  of  the  requested 
extension. 

The  table  below  lists  the  name  and 
addresses  of  each  company  selling  or 
transporting  pursuant  to  Part  284:  the 
party  receiving  the  gas:  the  date  that  the 
extension  report  was  filed:  and  the 
effective  date  of  the  extension.  A  letter 
"B"  in  the  Part  284  column  indicates  a 
transportation  by  an  interstate  pipeline 
which  is  extended  under  |  284.105.  A 
letter  "C"  indicates  transportation  by  an 
intrastate  pipeline  extended  under 
i  284.125.  A  "D"  indicates  a  sale  by  an 
intrastate  pipeline  extended  under 
i  284.146.  A  "G"  indicates  a 
transportation  by  an  interstate  pipeline 
pursuant  to  {  284.221  which  is  extended 
under  S  284.105.  Three  other  symbols  are 
used  for  transactions  pursuant  to  a 
blanket  certificate  issued  under 


S  284.222  of  the  Commission's 
Regulations.  A  "C{HS)"  indicates 
transportation,  sale  or  assignments  by  a 
Hinshaw  pipeline;  A  "G(LT)"  indicates 
transportation  by  a  local  distribution 
company,  and  a  "G(LS]"  indicates  sales 
or  assignments  by  a  local  distribution 
company. 

Any  person  desiring  to  be  heard  or  to 
make  any  protests  with  reference  to  said 
extension  report  should  on  or  before 
January  24, 1985,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  D.C.  20426,  a  petition  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  {18  CFR 
385.211  or  385.214).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  party  to  a 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

KmiMth  F.  Plumb, 
Secretary. 
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[FR  Doc.  85-282  Filed  1-3-85;  8:45  am) 
■UNM  COM  8717-61-M 


(Docfcat  Na  CP«S-13»-000| 

Montana-Oaicota  Utiiities  Co^  Request 
of  Blanket  AuttKMlzation 

December  31. 1964. 

Take  notice  that  on  November  30. 
1984.  Montana-Dakota  Utiiities  Co. 
(MDU).  400  North  Fourth  Street. 
Bismarck.  North  Dakota  58501,  filed  in 
Docket  No.  CP85-136-000  a  request 
pursuant  to  {  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
construct  and  operate  a  new  sales  tap 
under  the  certificate  issued  in  Docket 
Nos.  CP83-1-000  and  CP83-1-001 


pursuant  to  section  7  of  the  Natural  Gaa 
Act,  all  as  more  fully  set  forth  in  its 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

MDU  states  that  it  proposes  to  add  a 
new  sales  tap  to  Phillips  Petroleum 
Company  (Phillips)  on  its  transmission 
system  in  Williams  County,  North 
Dakota,  in  connection  with  its  Rate 
Schedule  T-3  program.  MDU  explains 
that  the  proposed  sales  tap  would  be 
used  to  deliver  natural  gas  to  Phillips  to 
provide  fuel  to  a  field  gathering 
compressor.  The  compressor  would  be 
used  by  Phillips  for  gathering  gas  and 
that  condensate  and  oil  well  gas  to  be 
ultimately  processed  at  a  natural  gas 
processing  plant.  It  is  stated  that  since 
the  deliveries  would  be  performed  on  a 


best-efforts  basis,  the  terms  of 
Amendment  of  Stipulation  and 
Agreement  in  Settlement  of  Remaining 
Issues  approved  by  the  Commission's 
order  issued  February  19. 1982. 
regarding  MDU's  curtailment  plan  in 
Docket  No.  RP76-91  is  inapplicable. 
MDU  states  that  the  proposed  sales  tap 
would  be  used  to  deliver  up  to  92.000 
Mcf  of  natural  gas  annually.  MDU 
estimates  the  cost  for  the  tap  would  be 
$5,000  and  would  be  100  percent 
reimbursed  by  the  end-user. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  fo 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  S  157.205 


1 


1 
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of  the  Regulations  under  the  Natural 
Ga8  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 
Secretary.  ' 
|FR  Doc.  85-283  Filed  1-3-85:  8:45  am] 

WLUNQ  CODE  (717-01-11  I 

(Docket  No.  ER85-106-000] 

Montaup  Electric  Co.;  Order  Accepting 
for  Filing  and  Suspending  Rates, 
Granting  Intervention,  Granting 
Summary  Disposition  In  Part,  and 
Establishing  Hearing  Procedures 

Issued  December  31. 1984 

Before  Commissioners:  Raymond  |. 
O'Connor,  Chairman:  Ceorgiana  Sheldon.  A. 
C.  Sousa.  Oliver  G.  Richard  III  and  Charles 
G.  Stalon.  | 

On  November  5, 1984,'  Montaup 
Electric  Company  (Montaup)  tendered 
for  filing  a  proposed  two-step  increase 
in  its  rates  for  firm  power  service  to  two 
affiliated  and  three  nonaffiliated 
wholesale  customers.'  The  proposed 
Step  One  rates  would  increase  revenues 
by  approximately  $16.6  million  (7.5%)  for 
the  calendar  year  1985  test  period.  The 
proposed  Step  Two  rates  would  result  in 
an  additional  increase  of  approximately 
$1  million,  representing  a  total  increase 
of  $17.6  million  (8%)  for  the  same  period. 
Montaup  requests  effective  dates  of 
January  5  and  January  6, 1985,  for  the 
Step  One  and  Step  Two  rates, 
respectively.  However,  in  the  event  that 
the  Commission  suspends  both  steps  for 
the  same  period,  Montaup  requests  that 
the  proposed  Step  One  rates  be  deemed 
withdrawn. 

Montaup  concurrently  submitted  for 
filing  proposed  revisions  to  three 
agreements  under  which  (1)  Blackstone 
Valley  Electric  Company  (Blackstone) 
and  Eastern  Edison  Company  (Eastern 
Edison)  rent  115  kV  transmission 


■  On  November  6. 19B4,  the  Company  submitted 
corrections  to  its  original  transmittal  letter,  at  well 
as  two  typographical  changes  to  its  filing. 

*  Montaup's  affiliated  customers  are  Eastern 
Edison  Company  in  Massachusetts  and  Blackstone 
Valley  Electric  Company  in  Rhode  Island.  The 
nonaffiliated  customers  are  the  Town  of 
Middleborough  in  Massachusetts  and  Pascoag  Fire 
District  and  Newport  Electric  Corporation  in  Rhode 
Island.  See  Attachment  for  rate  schedule 
designations. 


facilities  to  Montaup  and  (2)  Montaup 
rents  certain  transmission  facilities  to 
Eastern  Edison.'  Montaup  also  proposes 
to  make  changes  in  the  fuel  adjustment 
clause  pursuant  to  Order  No.  352  to 
provide  for  recovery  of  charges  related 
to  economy  purchases. 

Notice  of  Montaup's  filing  was 
published  in  the  Federal  Register,*  with 
comments  due  on  or  before  November 
27. 1984.  The  Department  of  Public 
Utilities  of  the  Commonwealth  of 
Massachusetts  (MDPU)  and  the 
Attorney  General  of  Massachusetts 
separately  filed  timely  interventions, 
protests,  and  requests  for  a  five  month 
suspension.  In  support  of  their 
suspension  requests,  the  MDPU  and   . 
Massachusetts  Attorney  General  cite 
various  cost  of  service  issues,  including: 
(1)  an  alleged  double  recovery  of  costs 
associated  with  Seabrook  Unit  No.  2  as 
CWIP  and  as  cancellation  costs;  (2)  the 
authorization  of  cancellation  costs 
associated  with  Seabrook  Unit  No.  2,  the 
status  of  which  is  currently  unknown;  (3) 
the  inclusion  of  an  adjustment  factor  in 
Montaup's  suppliers'  estimated 
purchased  power  capacity  costs;  (4)  the 
recovery  of  costs  associated  with  the 
cancelled  Pilgrim  Unit  No.  2  in  the  cost 
of  service;  and  (5)  the  claimed  rate  of 
return. 

On  November  27. 1984,  Montaup's 
three  nonafflliated  customers 
(Customers)  filed  a  motion  to  intervene, 
protest,  request  for  a  five  month 
suspension,  and  motion  for  summary 
disposition.  The  Customers  seek 
summary  disposition  with  regard  to:  (1) 
Montaup's  recovery  of  cancellation 
costs  for  Seabrook  Unit  No.  2;  (2) 
Montaup's  adjustment  to  purchased 
power  costs  to  account  for  errors  in  the 
suppliers'  estimates;  and  (3)  that  portion 
of  the  increase  representing  purchased 
power  costs  for  Maine  Yankee  Atomic 
Power  Company  (Maine  Yankee)  that 
are  being  collected,  subject  to  refund, 
pending  the  conclusion  of  Maine 
Yankee's  ongoing  rate  case.  In  support 
of  their  request  for  a  maximum 
suspension,  the  Customers  raise  the 
same  issue  cited  by  the  MDPU  and 
Massachusetts  Attorney  General,  and 
raises  various  additional  cost  of  service 
issues.* 


*  The  revisions  to  the  facilities  rental  agreements 
would  increase  the  return  on  common  equity 
components  used  in  the  formula  rates  under  the 
rental  agreements  from  16.20%  to  16.75%. 

*  49  FR  45805  (1984). 

*  The  issues  raised  include:  (1)  the  allegedly 
discriminatory  use  of  billing  demand  ratchets:  (2) 
demand  and  billing  units  estimates:  (3)  regulatory 
expenses:  (4)  insufficient  explanation  of  the 
determination  of  deferred  taxes  arising  from  past 
flow-through:  and  (5)  estimates  of  purchased  power 
costs. 


On  November  30, 1984,  the  Attorney 
General  of  the  State  of  Rhode  Island  and 
the  Rhode  Island  Division  of  Public 
Utilities  and  Carriers  (Rhode  Island) 
filed  an  untimely  motion  to  intervene 
and  request  for  a  five  month  suspension, 
raising  many  of  the  same  issues  cited 
above.*  Rhode  Island  states  that  it  filed 
its  intervention  late  because  notice  of 
Montaup's  filing  was  not  received  until 
November  23, 1984,  and  time  was 
needed  to  review  the  filing  and  develop 
a  position  prior  to  preparing  its  pleading. 

On  December  12. 1984,  Montaup  filed 
a  response  to  the  interventions  filed  by 
the  MDPU,  the  Massachusetts  Attorney 
General,  the  Customers,  and  Rhode 
Island.  While  not  opposing  the 
interventions!  the  company  does  oppose 
the  Customers'  requests  for  summary 
disposition  and  the  various  requests  for 
a  five  month  suspension  and  it  denies 
the  allegations  made  in  support  of  those 
requests.  However,  in  its  response, 
Montaup  requests  summary  disposition 
to  reduce  its  claimed  regulatory  expense 
and  to  correct  an  acknowledged  error 
relating  to  sales  to  Hingham. 

Discussion 

Pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214).  the  timely 
notice  and  motions  to  intervene  serve  to 
make  the  MDPU,  Massachusetts 
Attorney  General,  and  Customers 
parties  to  this  proceeding.  We  also  note 
that  Rhode  Island  has  a  legitimate 
interest  in  the  outcome  of  this 
proceeding.  Furthermore,  given  the 
relatively  short  delay  in  seeking  to 
intervene  and  the  early  stage  of  this 
proceeding,  we  believe  that  granting 
Rhode  Island's  motion  would  result  in 
no  undue  prejudice  or  delay. 
Accordingly,  we  find  that  good  cause 
exists  to  grant  Rhode  Island's  untimely 
motion  to  intervene. 

We  shall  deny  the  Customers'  request 
for  summary  disposition  as  to  Montaup's 
proposed  recovery  of  amortized 
cancellation  costs  for  Seabrook  Unit  No. 
2,  Montaup's  adjustment  to  its 
purchased  power  expense  estimates, 
and  Montaup's  use  of  Maine  Yankee's 
suspended  rates,  being  collected  subject 
to  refund,  as  a  basis  for  purchased 
power  cost  estimates.  We  find  that  these 
issues  present  questions  of  fact  or  law 
more  appropriately  resolved  on  the 
basis  of  an  evidentiary  hearing. 
However,  in  light  of  Montaup's  specific 
requests,  we  shall  grant  summary 
disposition  to  reduce  the  claimed 


*  Rhode  Island  alto  raitei  ittuet  as  to  Montaup's 
talet  estimates  and  the  incluiion  of  CWIP  in  rate 
bate. 
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regulatory  expense  and  to  credit  the  cost 
of  service  with  revenues  from  sales 
made  to  Hingham.  We  shall  not  require 
the  company  to  refile  its  rates  to  reflect 
these  summary  dispositions  at  this  time, 
given  the  relative  dollar  impact. 

Our  preliminary  review  of  Montaup's 
filing  and  the  pleadings  indicates  that 
the  proposed  rates,  as  well  as  the 
proposed  revisions  to  the  facilities 
rental  agreements  and  the  fuel 
adjustment  clause,  have  not  been  shown 
to  be  just  and  reasonable  and  may  be 
unjust  unreasonable,  unduly 
discriminatory  or  preferential,  or 
otherwise  unlawful.  Therefore,  we  shall 
accept  Montaup's  submittal  for  filing 
and  we  shall  suspend  it  as  ordered 
below. 

In  West  Texas  Utilities  Company,  18 
FERC I  61.189  (1982).  we  explained  that 
where  our  preliminary  examination 
indicates  that  proposed  rates  may  be 
unjust  and  unreasonable,  and  may  be 
substantially  excessive,  as  defined  in 
West  Texas,  we  would  generally  impose 
a  five  month  suspension.  Here,  our 
examination  suggests  that  Step  One  and 
Step  Two  oFthe  proposed  increase  may 
result  in  substantially  excessive 
revenues.  Accordingly,  we  shall  suspend 
the  proposed  Step  Two  rates  for  five 
months  from  the  proposed  effective 
date,  to  become  effective,  subject  to 
refund,  on  June  6. 1985.  and  we  shall 
deem  withdrawn  the  proposed  Step  One 
rates,  as  requested  by  the  company.  We 
further  find  that  the  proposed  revisions 
to  the  facilities  rental  agreements  may 
not  result  in  substantially  excessive 
revenues.  Therefore,  we  shall  suspend 
those  revisions  for  one  day  from  60  days 
after  filing,  to  become  effective,  subject 
to  refund,  on  January  6, 1985. 

The  Commission  orders: 

(A)  Rhode  Island's  motion  to 
intervene  out  of  time  is  hereby  granted, 
subject  to  the  Commission's  Rules  of 
Practice  and  Procedure. 

(B)  Summary  disposition  is  hereby 
ordered,  as  noted  in  the  body  of  this 
order,  with  respect  to:  (1)  Montaup's 
claimed  regulatory  expense:  and  (2)  the 
credit  for  sales  made  to  Hingham.  All 
other  requests  for  summary  disposition 
are  hereby  denied. 

(C)  Montaup's  submittal  is  hereby 
accepted  for  filing.  The  Step  Two  rates 
are  suspended  for  five  months,  to 
become  effective  on  June  6. 1985.  subject 
to  refund,  the  Step  One  rates  are 
deemed  to  have  been  withdrawn;  and 
the  facilities  rental  agreements  changes 
are  suspended  for  one  day  from  60  days 
after  filing,  to  become  effective  on 
January  6. 1984.  subject  to  refund. 

(D)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 


Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  by  the 
Federal  Power  Act  particularly  sections 
205  and  206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR  Chapter  I),  a 
public  bearing  shall  be  held  concerning 
the  justness  and  reasonableness  of 
Montaup's  submittal. 

(E)  The  Commission  staff  shall  serve 
top  sheets  in  this  proceeding  within  ten 
(10)  days  of  the  date  of  this  order. 

(F)  A  presiding  administrative  law 
judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  conference  in  this  proceeding 
to  be  held  within  approximately  fifteen 
(15)  days  after  service  of  top  sheets,  in  a 
hearing  room  of  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  N.E..  Washinjjton.  DC. 
20426.  The  presiding  judge  is  authorized 
to  establish  procedural  dates  and  to  rule 
on  all  motions  (except  motions  to 
dismiss)  as  piovided  in  the 
Commission's  Rules  of  Practice  and 
Procedure. 

(G)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

By  the  Commission. 
Kenneth  F.  Phimb. 

Secretary. 


Attachment— Rate  Schedule  Designatons 


T 


(1)  S«»«n>— nw 
ShMt  No  4  undw  FPC 
Elackic  TtnM.  Ongvial 
Vokinw  No  1  (Supfcsadw 
Satacn»  Rcvwad  Stvot 
No  4) 

(2)  SoctMfW)  Rav—d  Shaat 
No  6  undw  FPC  Eiwkic 
Tanff,  Ongmal  Vokinw  No 
1     iSuporaadn    FiWuiMH 

n»lW»d  SDMI  No   <) 

t3)  SuppMnwnl  No  17  lo 
Ral*  Schadut*  FERC  No 
•4  (S<4MnwiM  Suwlo- 
nwm  No.  IS). 

(4)  liKMwi'iiil  No  7  10 
Rata  SciMduto  FERC  No 

75  (StvwMdM    Si^pl*- 
mont  No  61. 

15)  SufDtitm*  No.  9  to 
Rata  Setwdut*  FERC  No 

76  (SufMrMdn    Su>(><» 
mam  No  4) 

(6)  S««i()<(mwii  No.  7  10 
Ra)*  Sctwdii*  FERC  No 
56  (! 
mant  No  6) 


OMCrtp6on/o0iar  paty 


FuMClauaa 


Rev<aad  EittiM  A— Haia*  tar 
Contact  Oamand  Sarvwa/ 
Paaooag  Fita  Oakict 

naiiwad  Ejtf««  A— Rata*  tar 
Contract  Damtnd  Sarxnca/ 
ToiMi  of  MKtataborougn 

Raviaad  Eititfja  A — Palaa  tar 
ConMct  Difnand  Sarvwa/ 
Na»»poft  ElacVK  Corp. 

Raviaad  Coal  ol  CapMal'Fal 
Rivar  Elac«nc  LigM  Co 


ATTACHMENT— Rate  Schedule 
Designations— Continued 


Daacilpaun/olar  party 


}  ViMay  ClacMa  C%» 


(7)  S<4)plamanl  No  I3  to 
Rata  Scttadula  FERC  No. 
S  (S««araadaa  Supplamanl 
Na  12). 


nrma6    Coal 


ol    Capital/ 
Co. 


16)   8i«pMmant   No    13  to    Ravwad    Coal    ol 
Rata  ScKadiaa  FPC  No  21  |     Momaup  Elactnc  Ca 


|FR  Doc  85-284  Filed  l-}-85:  8:45  am] 

aiUMa  COM  6717-41-M 


(Docket  No*.  EL84-14-00  and  EU4-19- 
001] 

Nantahato  Power  and  Light  Co^ 
Refund  Report 

December  31. 1984. 

Take  notice  that  on  December  17, 
1984,  Nantahala  Power  and  Light 
Company  (Nanatahala)  submitted  for 
filing  a  refund  report  in  Docket  Nos. 
EL84-14-000  and  EL84-19-000  pursuant 
to  a  Commission  order  issued  on 
November  14, 1984. 

Nantahala  states  that  it  has  revised 
the  COSAC  rate  tariffs  for  the 
apportionment  of  energy  entitlements 
for  purchased  power.  In  compliance 
with  the  above  order,  refunds  totaling 
$205,695.22,  inclusive  of  the  appropriate 
interest,  were  made  on  December  14, 
1984. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE.,  Washington,  DC.  20426,  on  or 
before  January  16. 1985.  Comments  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 
(FR  Doc.  85^285  Filed  1-3-85:  8:45  am] 

■ttJJNO  COOC  6717-01-M 


(Docket  No.  ER85-109-000] 

Niagara  Mohawk  Power  Corp^  Order 
Accepting  for  Filing  and  Suspending 
Rates,  Noting  Interventions,  Ordering 
Summary  Disposition,  and  Establishing 
Hearing  Procedures 

Issued:  Decemlier  31, 1964. 

Before  Commissioners:  Raymond ). 
O'Connor,  Chairman:  Ceorgiana  Sheldon,  A. 
G.  Sousa,  Oliver  C.  Richard  III  and  Charles 
G.  Stalon. 
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On  November  7, 1984.  as  amended  on 
November  20. 1984.'  Niagara  Mohawk 
Power  Corporation  (Niagara)  tendered 
for  filing  a  proposed  increase  in  its 
reates  to  the  Power  Authority  of  the 
State  of  New  York  (PASNY)  for  the  firm 
transmission  of  power  to  PASNY's  large 
industrial  preference  customers.*  Thie 
proposed  rates  would  increase  revenues 
by  about  $3  million  (112%)  over  the 
current  rates,  which  have  been  in  effect 
since  February  10, 1961.  based  on  the  12 
month  test  period  ending  on  March  31. 

1986.  Niagara  also  submitted  a  letter  of 
understanding  between  Niagara  and 
PASNY  that  contains  rate  change 
procedures  designed  to  phase  in 
gradually  increases  in  Niagara's 
transmission  rates  up  to  its  current  cost 
levels.  Under  the  agreement,  the 
proposed  rates  are  to  reflect  an  increase 
of  50%  of  the  difference  between  the 
present  rates  and  the  rates  that  Niagara 
justified  in  its  current  cost  of  service 
study.  The  agreement  further  provides 
that  a  second  step  increase  is  to  be 
proposed  to  be  effective  on  or  about 
January  1. 1986  which  is  to  reflect  80%  of 
the  difference  between  the  current  rates 
and  Niagara's  cost  of  service  for 
calendar  year  1986;  a  third  increase  is  to 
be  proposed  to  be  effective  on  or  about 
January  1. 1987  which  is  to  recover  the 
full  cost  of  service  for  calendar  year 

1987.  The  second  and  third  step 
increases  are  to  be  timely  filed  under 
Part  35  of  the  Commission's  regulations. 
Niagara  requests  an  effective  date  of 
lanuary  7, 1985. 

Notice  of  the  filing  was  published  in 
the  Federal  Register.'  with  comments 
due  on  or  before  November  30, 1984. 
Timely  motions  to  intervene  were  filed 
by  PASNY  and  three  representatives  of 
industrial  consumers  of  PASNY  power. 
Niagara  Hydropower  Industries 
(Niagara  Hydropower),*  FMC 
Corporation  (FMC).  and  Occidental 
Chemical  Corporation  and  Olin 
Corporation  (Occidental  and  Olin). 
PASNY.  Niagara  Hydropower.  and  FMC 
raise  no  particular  substantive  issues. 
Occidental  and  Olin  request  a  hearing  to 
resolve  issues,  including:  Niagara's  use 
of  a  12  CP  method  of  allocating 
transmission  rate  base  and  operation 
and  maintenance  expenses,  the  claimed 


■  The  November  20. 1984  amondmentg  were 
designed  lo  correct  the  billing  units  per  customer 
used  lo  calculate  the  revenue  requirement.  The 
company  states  that  these  corrections  result  in  a 
decrease  of  the  total  revenue  requirement. 

*  See  Attachment  for  rate  schedule  designations 

*  49  FR  46193  (November  23. 1964). 

*  Niagara  Hydropower  represents  Airco  Carbon 
Division:  Airco  Industrial  Gases  Division:  ARCO 
Metals  Company:  Atlas  Steel  Casting  Company:  EJ. 
duPont  de  Nemours  and  Company:  FMC 
Corporation:  General  Abrasive  Division;  SKW 
Alloys.  Inc.:  and  TAM  Ceramics,  Inc. 


cash  working  capital  requirement,  and 
Niagara's  claimed  rate  of  return  on 
common  equity. 

Discussion 

Pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure,*  the  timely  unopposed 
motions  to  intervene  serve  to  make 
PASNY.  Niagara  Hydropower.  FMC. 
and  Occidental  and  Olin  parties  to  this 
proceeding. 

We  Tind  that  Niagara  has  included 
unappropriated,  undistributed 
subsidiary  earnings  (Accoimt  No.  216.1) 
in  its  capital  structure.  This  treatment  is 
contrary  to  well-established 
Commission  precedent.*  Amoimts 
recorded  in  Accoimt  216.1  should  not  be 
included  in  the  capital  structure  for 
ratemaking  purposes  because  they  do 
not  represent  available  cash  proceeds. 
The  capital  structure  should  represent 
the  sources  of  funds  used  to  Hnance  rate 
base.  Because  Accoimt  216.1  does  not 
represent  cash  received  or  generated  by 
the  company,  it  cannot  be  a  source  of 
financing  for  its  rate  base.  Although  we 
will  therefore  order  summary 
disposition  with  respect  to  this  issue,  we 
will  not  require  the  company  to  refile  its 
rates  at  this  time,  given  the  relatively 
small  revenue  effect  of  this  decision. 

Our  preliminary  analysis  of  Niagara's 
filing  and  the  pleadings  indicates  that 
the  proposed  rates  have  not  been  shown 
to  be  just  and  reasonable  and  may  be 
unjust,  unreasonable,  unduly 
discriminatory  or  preferential,  or 
otherwise  unlawful.  Accordingly,  we 
shall  accept  Niagara's  submittal  for 
filing  and  suspend  the  proposed  rates, 
as  ordered  below. 

In  West  Texas  Utilities  Company,  18 
FERC  f  61.189  (1982).  we  explained  the 
Commission's  suspension  policy,  noting 
that  rate  filings  would  ordinarily  be 
suspended  for  one  day  where  our 
preliminary  review  indicates  that  the 
proposed  rates  may  be  unjust  and 
unreasonable,  but  may  not  generate 
substantially  excessive  revenues,  as 
defined  in  West  Texas.  Our  review  of 
Niagara's  proposed  rates  suggests  that 
they  may  not  generate  substantially 
excessive  revenues.  Therefore,  we  shall 
suspend  the  proposed  rates  for  one  day. 
Because  the  November  20  amendment  to 
the  filing  resulted  in  a  smaller  rate 
increase  request,  we  shall  permit  waiver 
of  the  notice  requirements  and  measure 
the  suspension  period  from  the 
originally  proposed  effective  date  to 


allow  the  rates  to  become  effective, 
subject  to  refund,  on  January  8, 1985. 

The  Commission  orders: 

(A)  Summary  disposition  is  hereby 
ordered  with  respect  to  the  elimination 
of  unappropriated,  undistributed 
subsidiary  earnings  (Account  No.  216.1) 
from  Niagara's  capital  structure.  The 
company  shall  reflect  this  summary 
disposition  in  its  compliance  cost  of 
service  and  rates  at  the  conclusion  of 
this  proceeding. 

(B)  Niagara's  submittal  is  hereby 
accepted  for  filing  and  waiver  of  notice 
is  granted:  the  proposed  rates  are 
suspended  for  one  day.  to  become 
effective  on  January  8. 1985.  and  subject 
to  refund. 

(C)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  by  the 
Federal  Power  Act.  particularly  sections 
205  and  206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR  Chapter  I),  a 
public  hearing  shall  be  held  concerning 
the  justness  and  reasonableness  of 
Niagara's  rates. 

(D)  The  Commission  staff  shall  serve 
top  sheets  in  this  proceeding  within  ten 
(10)  days  of  the  date  of  this  order. 

(E)  A  presiding  administrative  law 
judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  conference  in  this  proceeding, 
to  be  held  within  approximately  fifteen 
(15)  days  after  service  of  top  sheets,  in  a 
hearing  room  of  the  Federal  Energy 
Regulatorj-  Commission,  825  North 
Capitol  Street,  NE..  Washington,  D.C. 
20426.  The  presiding  judge  is  authorized 
to  establish  procedural  dates  and  to  rule 
on  all  motions  (except  motions  to 
dismiss)  as  provided  in  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  Part  385). 

(F)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

By  the  Commission. 
Kenneth  F.  Plumb. 
Secretary. 

Attachment— Rate  Schedui£  Designations 


» 16  CFR  385.214. 

•  E.g..  Hotyoke  Water  Power  Company,  et  ai,  28 
FERC  \  61.361  (1964);  Minnesota  Power  &  Light 
Company.  Opinion  No.  155.  21  FERC  I  61,233  (1982): 
United  Gas  Pipe  Line  Company.  Opinion  No.  99. 13 
FFJIC  1 61JD44  (1960). 


DesiQnation 

Oescriptton 

(1|  Sivplenwfil  No.  3  10  Rats 

ScJiedule  FPC  No.  19 

replacement  and 

enoansion  power 

(2)  Exhibit  A  lo  SunMment  No. 

Lener  al  understanding 

3  10  Rate  Schedule  FPC  No. 

dated  Nov.  2.  1964. 

19 
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(Docket  Na  Cf>«S-13S-000] 

Panhandle  Eaatem  Pipe  Line  Co.; 
Request  Under  Miym  Authorization 


December  31. 1984. 

Take  aotice  that  on  November  3a 
1984.  Paxthandle  Eastern  Pipe  Line 
Company  (Panhandle).  P.O.  Box  1642. 
Houston.  Texas  770Q1.  Hied  m  Docket 
No.  CP8S-138-000  a  request  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  tranaport  natural  gas 
for  Capitol  Records.  Inc.  (Capitol),  under 
the  certificate  issued  in  Docket  No. 
CP83-83-000  pursuant  to  section  7  of  the 
Natural  C.aa  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Panhandle  proposes  to  transport  up  to 
7,000  Mcf  of  natural  gas  per  day  for 
Capitol  until  the  earlier  of  March  13. 
1986.  or  the  termination  of  authorization 
under  Part  157  of  the  Commission's 
Regulations.  Panhandle  stales  that  the 
gas  to  be  transported  would  be 
purchased  by  Capitol  from  Fiadaon 
Petroleum  Corporaboo  (Hadson)  and 
delivered  to  Panhandle  at  an  existing 
interconnection  between  Hadson  and 
Panhandle  in  Dewey  County.  Oklahoma. 
Panhandle  further  states  it  would 
transport  the  gas  and  deliver  it  to 
Illinois  Power  Corapany  (IPC)  at  as 
existing  interconnection  in  Morgan 
County.  Illinois,  and  that  IPC  would 
deliver  the  gas  to  Capitol  in 
Jacksonville.  lUmois.  It  is  indicated  that 
IPC  is  the  local  distributor  serving 
Capitol  at  |acksenvit}«.  It  is  claimed 
Capitol  would  use  the  gas  for  boiler  fuel 
and  space  heating. 

For  this  transportation  Panhandle 
states  it  would  charge  Capitol  42.0  cents 
per  million  Btu.  plus  1.24  cents  per 
million  Btu  for  the  Gas  Research 
Institute  surcharge.  In  addition 
Panhandle  would  retain  4  percent  of  the 
gas  for  fuel  and  unaccounted-for  line 
loss. 

Panhandle  further  requests  flexible 
authority  to  add  or  delete  sources  of 
supply  or  receipt/delivery  poipts'Wr 
behalf  of  the  same  end-user,  af^he  same 
location,  within  the  same  maximum 
daily  and  annual  volumes,  and  under 
the  same  terms  and  conditions  as  the 
proposed  service.  Within  30  days  of  the 
addition  or  deletion  of  any  gas  suppliers 
and/or  receipt/delivery  points. 
Panhandle  proposes  file  the  following 
infomntion.  where  applicable  to  the 
changes  in  service 

(i)  Copy  of  the  gas  purchase  contract 
between  the  seller  and  the  end-user. 

(ii)  Statement  as  to  whether  the 
supply  is  attributable  to  gas  under 


contract  to  and  released  by  a  pipeline  or 
distributor,  and  if  sa  identification  of 
the  parties,  and  specification  of  the 
current  contract  price: 

(iii)  Statement  uf  the  Natural  Gas 
Policy  Act  of  1978  (NGP.M  pricing 
categories  of  the  adied  supply,  if 
released  gas,  and  tht>  volumes 
attributable  to  each  category: 

(iv)  Statement  that  'he  gas  is  not 
committed  or  dedicated  within  the 
meaning  of  NGPA  section  2(18); 

(v)  Location  of  the  receipt/delivery 
points  being  added  or  deleted,  and  the 
name  of  the  producer/ supplier. 

(vi)  Where  an  intermediary 
participates  in  the  transaction  between 
the  seller  and  the  end-user,  the 
information  required  by 
i  157.20e(c)(l)(ix)  of  the  Commission's 
Regulations. 

(vii)  Identity  of  any  other  pipeline 
involved  in  the  transportation. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  i  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157  205)  a  protest  to  the 
request.  If  no  protest  is  Bled  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
KtaamOk  F.  Plumb. 
Secretary. 

(PR  Doc  85-287  Filed  1-3-8S:  8.-45  am) 
■NJJNO  COOK  «717>-ai-M 


(Docket  No.  CP85- 140-000 1 

Panliandle  Eaatem  Pipe  Line  C04 
Request  Under  Blanket  Authorization 

December  31. 1964. 

Take  notice  that  on  December  3, 1984. 
Panhandle  Eastern  Pipe  Line  Company 
(Applicant).  P.O.  Box  lft4Z  Houston. 
Texas  77001,  fled  in  Docket  No.  CP85- 
140-000  a  request  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  for 
authorization  of  abandon  by  sale  to 
Ohio  Valley  Gas  Corporation  (Ohio 
Valley)  the  Winchester.  Indiana.  #2 
measurement  and  regulator  station 
2579-G  (No.  2  station)  and  appurtenant 


facilities  located  in  Randolph  County, 
Indiana,  under  the  abandonment 
authorizatica  issued  in  Docket  No. 
CP83-83-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  the  ^  station  was 
used  to  dehver  gas  to  Ohio  Valley,  but 
Applicant  has  determined  that  the 
Winchester,  Indiana,  »1  measurement 
and  regulator  station  is  now  sufficient  to 
effect  needed  dehveries  to  Ohio  Valley. 
It  is  further  stated  that  the  underground 
take-off  of  the  #2  station  has  been 
capped  to  prevent  leaking.  Applicant 
explains  that  Ohio  Valley  has  consented 
to  the  abandonment  and  is  willing  to 
acquire  the  #2  station  and  appurtenant 
facilities  for  a  nominal  payment  of  $10. 
It  is  stated  that  these  facilities  would 
give  Ohio  Valley  greater  flexibility  in 
operating  its  systems. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Keiuietii  F.  P1uibi>. 

Secretary. 

(PR  Doc.  85-288  Filed  1-3-85:  &45  aro| 

aRJJNQ  COOE  ariT^i-M 


(Docket  No.  CPOS-155-0001 

Panhandle  Eastern  Pipe  Line  Co.; 
Request  Under  Blanket  Authorization 

December  31. 1984. 

Take  notice  that  on  December  7. 1984, 
Panhandle  Eastern  Fhpe  Line  Company 
(Panhandle),  P.O.  Box  1642.  Houston. 
Texas.  77001.  filed  in  Docket  No.  CP85- 
155-000  a  request  pursuant  to  S  157.205 
of  the  Commission  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Caterpillar  'Tractor  Company 
(Caterpillar)  under  the  Natural  Gas  Act. 
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all  as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

Specifically,  Panhandle  proposes  to 
transport  gas  on  behalf  of  Caterpillar 
pursuant  to  a  transportation  agreement 
dated  November  1. 1984,  among 
Panhandle.  Caterpillar,  and  Village  of 
Morton  Gas  Company  (Morton) 
(Agreement).  Panhandle  states  thut  the 
Agreement  provides  for  Panhandle  to 
receive  a  transportation  quantity  of  up 
to  1,900  Mcf  of  gas  per  day  on  an 
interruptible  basis,  at  an  existing  point 
of  interconnection  between  Panhandle 
and  Union  Texas  Products  Corporation 
(seller)  in  Major  County,  Oklahoma. 
Panhandle  states  that  it  would  then 
transport  and  redeliver  such  gas,  less  a 
four  percent  reduction  for  fuel,  to 
Morton  (at  an  existing  point  of  receipt  in 
Tazewell  County,  Oklahoma)  which  in 
turn  would  make  ultimate  delivery  to 
Caterpillar  for  its  end-use  as  boiler  fuel 
at  its  Morton  parts  distribution  center. 
Morton  is  an  existing  jurisdictional 
customer  of  Panhandle  and  Caterpillar 
is  an  existing  end-use  customer  of 
Morton,  it  is  explained. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  5  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kennelh  F.  Plumb, 


Secretary. 

[FR  Doc.  85-289  Filed  1-3-83;  8:45  am) 

BILUNO  COOC  C717-01-M 


(Proiect  No.  4915-001] 

Plumas  County  Flood  Control  and 
Water  Conservation  District;  Surrender 
of  Preliminary  Permit 


December  38. 1984. 

Take  notice  that  Plumas  County  Flood 
Control  and  Water  Conservation 
District,  Permittee  for  the  Soda  Creek 
Water  Power  Project.  FERC  No.  4915, 
has  requested  that  its  preliminary  permit 
be  terminated.  The  preliminary  permit 
for  Project  No.  4915  was  issued  on  May 


29, 1984,  and  would  have  expired  on 
October  31, 1985.  The  project  would 
have  been  located  on  Soda  Creek,  in 
Plumas  County,  California. 

The  Permittee  filed  the  request  on 
November  26, 1984,  and  the  preliminary 
permit  for  Project  No.  4915  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday,  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  8S-270  Filed  1-3-85;  8:45  am) 

BILLING  COOC  •717-01-M 


[Proiect  No.  7467-002] 

Southern  California  Edison  Co^ 
Surrender  of  Preliminary  Permit 

December  28. 1984. 

Take  notice  that  Southern  California 
Edison  Company,  Permittee  for  the 
Salmon  Creek  Hydroelectric  Project, 
FERC  No.  7467.  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No.  7467 
was  issued  on  March  2, 1984,  and  would 
have  expired  on  February  28. 1986.  The 
project  would  have  been  located  on 
Salmon  Creek,  tributary  of  the  Kern 
River,  in  Tulare  County.  California. 

The  Permittee  filed  the  request  on 
December  10, 1984,  and  the  preliminary 
permit  for  Project  No.  7467  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  85-271  Filed  1-3-85;  8:45  am] 

BILLINO  COOE  (riT-Ot-M 


[Docket  No.  ER85-194-000] 

Southwestern  Electric  Power  Co^ 
Filing 

December  28, 1984. 

Take  notice  that  on  December  21, 
1984,  Southwestern  Electric  Power 
Company  ("SWEPCO")  tendered  for 
filing  proposed  rate  increases  applicable 
to  the  City  of  Siloam  Springs,  Arkansas 


("Siloam  Springs").  SEPCO  has 
proposed  a  phased  rate  increase  based 
upon  a  rate  based  which  includes 
construction  work  in  progress  (CWIP)  to 
the  extent  permitted  under  the 
Commission's  regulations.  Step  B  Rates, 
proposed  to  be  effective  on  February  21, 
1985  or  the  commercial  operation  date  of 
Henry  W.  Pirkey  Unit  No.  1.  whichever 
is  later,  would  increase  revenues  from 
jursidictional  sales  by  $1,573,113  based 
on  a  test  year  ending  March  31, 1986. 
Step  A  Rates,  proposed  to  be  effective 
on  February  20, 1985  or  the  commercial 
operation  date  of  Henry  W.  Pirkey  Unit 
No.  1,  whichever  is  later,  would  increase 
revenue  from  jurisdictional  sales  by 
$1,388,423,  based  on  a  test  year  ending 
March  31, 1986.  The  only  difference 
between  the  two  sets  of  rates  is  the 
return  on  common  equity  which  the 
rates  are  designed  to  produce. 

SWEPCO  states  that  it  seeks  to 
increase  its  rates  for  jurisdictional 
service  in  order  to  recover  its  costs  of 
service  and  to  earn  a  fair  return  on  its 
investment  in  utility  property  and 
thereby  attract  the  capital  it  needs  in 
order  to  complete  construction  of  new 
generating  and  transmission  capability. 

Copies  of  the  filing  have  been  served 
on  Siloam  Springs  and  on  the  Arkansas 
Public  Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  the  application  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E.. 
Washington,  D.C.  20426.  in  accordance 
with  the  Commissions  Rules  of  Practice 
and  Procedure  (18  CFR  385.214,  385.211). 
All  such  motions  or  protests  should  be 
filed  on  or  before  January  14. 1985. 
Protests  will  be  considered  by  the  • 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  85-272  Filed  l-3-«5;  8:45  am) 
BILLING  CODE  8717-01-M 

[Docket  No.  CP85-18S-000] 

Tennessee  Gas  Pipeline  Co.,  a  Division 
of  Tenneco  Inc.;  Application 

December  31, 1984. 

Take  notice  that  on  December  19, 
1984.  Tennessee  Gas  Pipeline  Company, 
a  Division  of  Tenneco  Inc.  (Applicant), 
P.O.  Box  2511.  Houston.  Texas  77001, 
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filed  in  Docket  No.  CP85-185-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certincate  of 
public  convenience  and  necessity 
authorizing  Applicant  to  institute  a 
blanket  offsystem .sales  program  to 
alleviate  take-or-pay  exposure  and  to 
increase  Applicant's  ability  to  compete 
with  other  pipeline  and  producer  special 
marketing  programs  (SMP)  and  discount 
sales  rates,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  ard  open  to  public 
inspection. 

Applicant  requests  Commission 
authorization  to  implement  a  sales 
program  which  provides  Applicant  with: 
(1)  Blanket  authority  to  make 
interruptible  sales  of  gas  through 
December  31.  1985.  to  offsystem 
customers  who  are  eligible  to  purchase 
gas  under  any  pipeline  or  producer  SMP. 
any  pipeline  discount  pricing  program, 
and  any  other  non-traditional  marketing 
program  on  an  automatic,  self- 
implementing  basis;  (2)  blanket 
authority  to  make  interruptible  sales  of 
gas  through  December  31. 1985.  to  any 
off-system  customer  subject  to  prior 
notice  and  protest  procedures. 

It  is  said  that  Applicant  and  its 
customers  are  being  confronted  with  a 
serious  decline  in  sales  which  is  causing 
a  large  increase  in  Applicant's  take-or- 
pay  exposure  to  its  producer  suppliers. 
Applicant  states  that  it  needs  to 
purchase  an  average  volume  of  2.550.000 
Mcf  of  gas  per  day  or  931  Bcf  during 
calendar  year  1985  to  avoid  the 
incurrence  of  additional  take-or-pay 
liabilities.  It  is  asserted  that  for  the  past 
six  months  Applicant's  purchase 
requirements  have  declined  steadily, 
and  Applicant  currently  projects  that  its 
purchase  requirements  for  calendar^ear 
1985  will  be  no  more  than  817  Bcf. 

It  is  said  that  the  decline  in  sales  and 
related  purchase  requirements  to  date 
has  resulted  in  substantial  take-or-pay 
exposure  to  Applicant.  It  is  further  said 
that  as  of  October  31. 1984.  Applicant's 
invoiced  take-or-pay  liability  was  $433.4 
million.  Applicant  states  that  as  sales 
and  related  purchase  requirements 
decline  further  in  1985,  there  would  be  a 
corresponding  increase  in  Applicant's 
take-or-pay  liability  during  the  year  with 
little  or  no  opportunity  to  make  up 
outstanding  take-or-pay  balances. 

It  is  asserted  that  Applicant  has  taken 
a  number  of  steps  to  deal  with  critical 
levels  of  take-or-pay  exposure  on  its 
system.  Applicant  states  that  it  has 
implemented  the  Emergency  Gas 
Purchase  Policy  (EGPP)  on  May  1. 1983, 
in  an  attempt  to  reduce  the  weighted 
average  cost  of  gas  Applicant  purchases 
for  system  supply.  It  is  said  that  under 
the  EGPP.  Applicant  purchases  a  higher 


percentage  of  old,  lower-priced  gas  and 
a  smaller  percentage  of  new,  higher- 
priced  gas  and  recognizes  reasonable 
take-or-pay  levels  to  maintain  necessary 
cash  flows  to  producers.  It  is  said 
further  that  Applicant  has  also 
undertaken  an  SMP  program,  TEMPRO, 
and  numerous  self-implementing 
transportation  arrangements  as  a  means 
of  marketing  surplus  gas  which  it 
releases  from  its  contracts  with 
producers.  Applicant  states  that  none  of 
these  efforts  have  enabled  it  to  avoid 
the  incurrence  of  further  take-or-pay 
liabilities. 

Applicant  claims  that  the  blanket 
offsystem  sales  authorization  requested 
herein  would  open  up  additional 
opportunities  for  Applicant  to  market 
gas.  Applicant  claims  further  that 
existing  onsystem  programs  such  as  the 
EGPP.  sales  under  Applicant's  Rate 
Schedule  R.  and  TEMPRO  have  not 
opened  up  enough  new  markets  or 
maintained  enough  old  markets  to 
eliminate  Applicant's  take  or  pay 
exposure.  It  is  said  that  Applicant  must 
look  to  marginal  and  new  markets  off  its 
system  as  the  most  viable  means  of 
increasing  takes  from  its  producers  and 
must  be  able  to  serve  the  markets  that 
do  become  available  without  regulatory 
delay.  Such  markets,  it  is  said,  have 
been  opened  to  competition  by 
producers  in  the  Commission's  SMP 
orders  and  should  also  be  opened  to 
competition  by  pipelines.  It  is  said  that 
in  order  to  compete  effectively  for  these 
markets,  the  pipelines  must  have 
sufficient  regulatory  flexibility  to  sell  the 
desired  volumes  at  competitive  prices. 

Applicant  states  that  the  program 
would  benefit  Applicant's  existing 
customers  by  providing  take-or-pay 
relief  and  by  providing  revenue  credits 
for  Account  No.  191  for  gas  sold  under 
the  program.  The  program,  it  is  said, 
would  also  provide  a  means  of  ensuring 
higher  takes  to  Applicant's  producers. 

It  is  said  that  the  gas  available  for 
sale  under  this  program  would  be  of  gas 
from  Applicant's  general  system  supply 
that  is  surplus  to  Applicant's  system 
sales  requirements.  It  is  said  further  that 
in  this  way  all  producers  would  have  an 
opportunity  to  increase  their  level  of 
sales  whether  or  not  they  have 
implemented  a  special  marketing 
program  of  their  own  and  the 
availability  of  gas  would  not  depend 
upon  the  willingness  of  the  producer  to 
release  the  gas  for  sale  at  competitive 
prices. 

Applicant  states  that  gas  sold  under 
this  program  would  be  available  only  to 
offsystem  customers.  Applicant  is 
requesting  blanket  authority  to  make 
sales  to  offsystem  customers  who  are 
eligible  to  purchase  gas  under  any 


pipeline  or  producer  SMP,  any  pipeline 
discount  pricing  program,  or  any  other 
non-traditional  marketing  program.  It  is 
said  that  such  markets  include  interstate 
pipelines,  intrastate  pipelines,  Hinshaw 
pipelines,  local  distribution  companies 
and  end  users.  These  markets,  it  is  said, 
have  already  been  opened  to  gas  for  gas 
competition  on  a  self-implementing 
basis  by  the  Commission  in  its  producer 
SMP  orders. 

Sales  to  offsystem  customers  who  are 
not  eligible  to  purchase  gas  under  any 
pipeline  or  producer  SMP,  any  pipeline 
discount  pricing  program,  or  any  other 
non-traditional  marketing  program, 
would  be  made  only  after  compliance 
with  15  day  prior  notice  and  protest 
procedures.  Applicant  states  that  it 
would  include  the  following  information 
in  the  notice: 

(a)  The  iridentity  of  the  intended 
purchaser 

,  (b)  The  intended  purchaser's  use  of 
the  gas; 

(c)  The  location  where  the  intended 
purchaser  would  use  the  gas; 

(d)  The  identity  of  the  intended 
purchaser's  other  gas  suppliers; 

(e)  The  total  sales  quantity  and 
estimated  maximum  daily  delivery 
amount; 

(f)  The  applicable  sales  price  through 
the  term  of  the  sales  of  period:  and 

(g)  The  identity  of  any  third  party 
transporterfs). 

The  notice,  it  is  said,  would  be  served 
on  pipelines  or  distributors  who  directly 
or  indirectly  serve  the  potential 
offsystem  sales  customer  and  a  15-day 
notice  period  would  run  from  the  date  of 
service. 

Applicant  proposes  to  tharge  a 
negotiated  rate  for  each  offsystem  sale. 
The  negotiated  rates  would  range  from  a 
floor  price  equal  to  Applicant's  WACOG 
(the  current  average  cost  of  purchased 
gas  reflected  on  Tariff  Sheet  No.  21)  plus 
variable  costs  plus  5  cents  for  credit  to 
Account  No.  191  plus  the  Gas  Research 
Institute  (GRI)  surcharge  plus  any 
downstream  third  party  transportation 
charges  incurred  by  Applicant  in 
delivering  the  gas  to  the  offsystem 
customer  to  a  ceiling  price  equal  to  the 
applicable  100%  load  factor  rate 
(including  gas  costs)  in  the  zone  in 
which  the  gas  is  delivered  to  or  for  the 
account  of  the  offsystem  customer  plus 
the  GRI  surcharge  and  any  downstream 
third  party  transportation  charges 
incurred  by  Applicant  in  delivering  the 
gas  to  offsystem  customer.  This  range,  it 
is  said,  would  provide  Applicant  the 
flexibility  necessary  to  price  the  gas  at 
competitive  levels. 

It  is  said  that  under  Applicant's 
proposal,  both  the  floor  and  ceiling 
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prices  for  offsyslem  sales  would  recover 
all  variable  costs  associated  with  the 
sale  and  would  make  a  contribution  of  5 
cents  towards  recovery  of  fixed  costs 
which  would  be  credited  to  Account  No. 
191.  It  is  said  further  that  both  the  CRI 
surcharge  and  any  dowitream  third 
party  transportation  charges  incurred  by 
Applicant  in  delivering  the  gas  would  be 
collected  from  the  offsyBtem  customer. 
Applicant  states  that  the  rates  proposed 
would  not  shift  any  costs  to  onsystem 
customers  and  are  thus  consistent  with 
the  public  interest. 

Applicant  proposes  to  credit  to 
Account  No.  191  the  gas  revenues 
Applicant  receives  from  the  offsystem 
sales.  Applicant  also  proposes  to  credit 
to  a  non-interest  bearing  subaccount  of 
Account  No.  191,  for  flow-through  to  its 
jurisdictional  customers,  an  additional  5 
cents  per  Mcf  of  gas  sold  offsystem.  It  is 
stated  that  any  revenues  collected  in 
excess  of  the  revenue  designated  for 
crediting  and  recovery  of  variable  costs 
would  be  retained  by  Applicant. 

Applicant  states  that  any  third  party 
transportation  services  rendered  on 
behalf  of  Applicant's  offsystem  sales 
customers  would  be  performed  on  a  self- 
implementing  basis  in  accordance  with 
the  Commission's  regulations  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA).  Order  No.  60.  or 
Nos.  319.  319-A.  or  234-B.  It  is  further 
stated  that  in  the  event  that  third  party 
transportation  to  any  offsystem  sales 
customer  may  be  restricted  because  of 
the  system  supply  requirement  under 
Part  284  of  the  Commission's 
Regulations.  Applicant  requests  that  the 
system  supply  requirement  be  waived  so 
that  the  offsystem  sales  gas  can  be 
moved  to  any  eligible  purchaser  on  a 
self-implementing  basis. 

It  is  said  that  to  enable  Applicant  to 
compete  on  an  equal  footing  with  sales 
by  producers  under  special  marketing 
programs,  applicant  requests  a  limited- 
term  exemption  from  the  incremental 
pricing  rules  under  Title  II  of  the  NGPA 
with  regard  to  sales  under  this  blanket 
offsystem  sales  program.  It  is  further 
said  that  such  an  exemption  is 
necessary  to  prevent  or  alleviate  special 
hardship,  inequity  or  unfair  distribution 
of  burdens.  Applicant  states  that  absent 
an  exemption.  Applicant  would  be 
placed  at  an  unfair  disadvantage  in 
competing  with  producers  for  sales  to 
certain  customers  in  marginal  gas 
markets.  Applicant  states  further  that  as 


a  result.  Applicant  and  its  customers 
would  be  denied  the  rate  and  take-or- 
pay  benefits  otherwise  available  from 
the  offsystem  sales  proposed  herein. 

Applicant  states  that  it  is  willing  to 
submit  monthly  reports  containing 
information  similar  to  that  required  for 
the  monthly  reports  under  special 
marketing  programs.  The  reports  would 
be  filed  45  days  after  the  end  of  the 
month  in  which  the  offsystem  sales 
transaction  occurred;  and  Applicant 
would  include  in  such  reports  the  name 
of  each  purchaser  under  the  program, 
the  volumes  of  gas  sold  in  each 
transaction,  the  price  for  each  sale,  a 
description  of  the  eligibility 
requirements  applicable  to  each  sale, 
and  a  description  of  the  transportation 
arrangements  for  delivering  the  gas  to 
the  purchaser.  It  is  further  stated  that 
should  the  Commission  deem  it 
beneficial.  Applicant  would  be  willing  to 
participate  in  quarterly  status 
conferences  with  the  Conunission  Sta^ 
and  interested  parties  to  review  the 
operation  of  the  program. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
18, 1985,  tile  with  the  Federal  Energy 
Regulatory  Conunission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 


convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-290  Filed  1-3-83:  8:45  am] 

MU.INO  CODE  (717-01-M 


[Docket  No.  CI85-53-000,  et  aL] 

Texaco  (Xls  Inc.  (Successor  in  Interest 
to  Dome  Petroleum  Corp.;  Certificate 
Applications  by  Successor  in  Interest 

December  28. 1984. 

Take  notice  that  on  November  26. 
1984,  Texaco  Oils  Inc.  (Texaco)  of  P.O. 
Box  2100,  Denver,  Colorado  80201,  as 
successor  in  interest  to  Dome  Petroleum 
Corp.  (Dome),  filed  applications  to 
amend  certain  certificates  currently  held 
by  Dome  to  show  Texaco  as  certificate 
holder  and  to  redesignate  the  related 
docket  numbers  and  rate  schedules  as 
listed  in  the  attached  Appendix. 

On  November  1, 1983,  Texaco  Oils 
Inc.  acquired  by  assignment  the  interest 
of  Dome  Petroleum  Corp.  in  certain 
properties  as  described  in  the  attached 
Appendix. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  January 
9, 1985.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  petitions  to  intervene  or 
protests  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 
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GRS  No.  and  OocliM  No 


ConnctdMa 


1 

CM&-S3-000 

7 

CW5-M-000 ... 

3 

4 

C«S-S5-000. _._ 

cia^SA-ooo 

S 

riA'uw-nno t . 

fi 

cias-^A-noa                ^ 

7 

rtiK-S9-nnn 

H 

nBv.aa-nDD 

9 

cas-si-ooo I 

in 

rjiK-a7.ono                ,              ' 

ti 

C«S-63-000         „ 

^? 

cias-64-oca 

13 
14 
IS 

085-66-000 

OSS-W-OOO 

cas-sr-am 

lA 

CaKMOOO 

17 

gas  e»  ooo.     .  _ 

1« 

mtUTD-ODO       .  „            .        .           1 

19 

70 

C«5-71-000 |_ ' 

OSS-72-000 

71 

CMS-Ta-DOO             ,           , 

77 

nav74-aoQ                ^             1 

71 

rm-UTS-nno j 

74 

nas-TS-ano                                i 

7«> 

cas-77.(iaa                              '■ 

7A 

CMS-TH-mO 

77 

Ci«S-7».O00.          _.     ,...  .          1 

7fl 

Ciavao-om                              | 

79 

rjavjit-nno                               j 

30 

C18V«-000.                  _. i 

riM  n  ono                         1 

37 

rvK  •«  000 

33 

rim  to  000 

34 

ntK-aauiOO  

■n 

OM-ar-aoa  ,   , 

3K 

CMS-aa-nno 

37 

3a 

39 

c«$-s»-oao.                ...._ ! 

r«s-ao-nno  ,  ,  1 
cnv.aiwinn 

40 

C«S-92-000.    .__       1 

Oac  1.  l«M 

JMy  21,  1970 
Apr   19.  1974 
Oct  29.  1960 
Junal3.  1962 
Mar  20.  1974 
Jima  20.  1983 
Mft  29.  1957 
May  2S.  1978 
May  10.  1977 
Sapl  22.  1970 
Aug  2S.  1960 
Nov  19.  1976  . 
Jan  16  1972 
Aug  22.  1978 
JWia  IS.  I9S6 
May  16.  1977 
May  6.  1977 
May  16.  1977 
No»  18.  1977    . 
Oac  28.  1976 
No*  18.  1977 
Fab  23.  1971 
Dec  27.  1972 
Juna  15.  1973 
May  6.  1954 
Mar  1.  1978 
Oac  2.  l9Se 
Aug.  12.  19S9 
May  1.  1964 
S«pl  30.  1976. . 
Sapl  1.  1978 
Jwia22.  1976 
Sap*  7.  1978 
Aug  31.  1962 
Mar   15.  1963 
Jurw  14.  1961    . 
Jan.  18.  19S6 
Juna  19.  1973 
Oct  16.  1964 


FaU 


KmlB 


Hugolon  (EvatyrvCortO- 

Kma 


WObitton         

Blanco  Pcturad  CM*.. 


Gaga 

Ciuoa -.. 

Cadarwaa 

Mocana-Lavama.. 


Bvd  Canj^y 

Aziac  FfuOand 

Mugoton 

San  Juan  Bam  ««•... 
UndaftgnatK*  Galup .. 
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Harpar  Ranch 
. ..  do 
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County.  Stala 


MMurgOK 

AR.. 
OK 
Sswd,  KS 
La  Flora.  OK      . 
Crawlord.  AR 
Laamar.  OK       . 
Rio  Anba.  NM 
Siap»iana.OK  . 

Elia.OK _ 

OK.. 

r.  OK 

OK 

OK. 
OK 


:i:: 


00. 


M^or.OK.- 

.«0 


Monon.  KS ..  .... 

Sublana.  wy  . 
Rio  Anba.  NM 
Saward.  KS  .. 
San  Juan.  NM  . 
Rn  Amba.  NM. 
Frmwi,  WY  . , 
San  Juan.  NM.. 

do 

Maad»  KS -. 

OtdL  KS 

do. — 

UPM8.CO 

Eddy.  NM 

CO 


Pwcnaiar 


ArMa 

Do 
RmQwood 
Northam  Nattxal 
Arkla 

Do 

0» 

ePMo. 


LonaStar 
ANR 

Panhandle 
Northam  Nai 
ANR 
Northnraal  P/L 

Do 

Do 

Da 

Oo. 

Oo. 

Ooi 
ANR. 
Ooi 
Oo 

Cotorado  Inlerslate 
Nor«»MSI  P/L 
ElPaao 

Northwast  Central  P/L 
NorlhwmlP/L 
ElPaao 
MOU. 
Do 
Oo 

Panhandi* 
Northam  Nal 

Oo 
Northwest  P/L 
ElPaao 

il  P/L 


IFR  Doc.  85-274  Filed  1-3-85;  8:45  afn| 

MLUNO  COOC  8717-«t-« 

{Docket  No.  CP85-146-O00I 

Transcontinental  Gas  Pipe  Une 
Corporation;  Request  Under  Blanltet 
Auttiorization 

December  31, 1984. 

Take  notice  that  on  December  3. 1984. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  P.O.  Box  1396. 
Houston.  Texas  77251.  filed  in  Docket 
No.  CP85-146-000  a  request  pursuant  to 
S  >57.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  establish  an  additional 
point  of  delivery  for  Public  Service 
Electric  and  Gas  Company  (Public 
Service)  and  to  construct  and  operate 
certain  appurtenant  facilities,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

it  is  stated  that  Public  Service  is 
currently  a  Rate  Schedule  CD-3  sales 
customer  of  Transco.  It  is  further  stated 
that  pursuant  to  the  service  agreement 
between  Transco  and  Public  Service, 
dated  November  12, 1970,  Public  Service 
has  a  contract  demand  allocation  of 
411.527  Mcf  per  day.  Transco  asserts 
that  the  existing  tariff  does  not  prohibit 


the  addition  of  the  proposed  delivery 
point. 

Transco  states  that  by  amendment  to 
such  service  agreement,  it  has  agreed  to 
install  a  new  point  of  delivery  (East 
Camden  delivery  point)  for  Public 
Service  located  in  Camden  County.  New 
Jersey,  at  approximate  milepost  5.74  on 
Transco's  16-inch  lateral  extending  from 
its  Trenton-Woodbury  lateral  in 
Burlington  County.  New  Jersey,  to 
Richmond.  Philadelphia  County. 
Pennsylvania  (Richmond  lateral). 
Transco  asserts  that  the  East  Camden 
delivery  point  will  be  designed  for  a 
maximum  daily  rate  of  up  to  25.000  Mcf 
of  gas  per  day  and  that  Public  Service's 
total  CD-3  contract  demand  allocation 
would  remain  at  411,527  Mcf  of  gas  per 
day.  Transco  states  that  deliveries  at  the 
East  Camden  delivery  point  will  be 
offset  by  a  corresponding  reduction  in 
its  deliveries  at  Public  Service's  Camden 
gas  plant  located  in  Camden.  New 
Jersey.  Transco  further  states  that  the 
gas  it  proposes  to  deliver  at  the  East 
Camden  delivery  point  would  be  used 
by  Public  Service  for  system  supply. 

Transco  asserts  that  it  has  sufficient 
system  capacity  to  accomplish 
deliveries  at  the  East  Camden  delivery 
point  without  detriment  or  disadvantage 
to  its  other  gas  sales  customers.  Transco 
further  asserts  that  the  addition  of  the 


East  Camden  delivery  point  would  have 
no  effect  on  its  peak  day  or  annual 
volumetric  deliveries  to  Public  Service 
or  any  other  existing  sales  customer.  It 
is  stated,  however,  that  the  addition  of 
such  delivery  point  would  allow 
Transco  to  maintain  adequate  pressure 
on  the  Richmond  lateral  to  effectuate 
deliveries  of  gas  as  required  by  Public 
Service  in  this  portion  of  its  distribution 
system  and  would  provide  an 
alternative  point  of  delivery  in  the  event 
of  pipeline  failure.  Transco  asserts  that 
it  would  construct,  install  and  operate  at 
the  East  Camden  delivery  point,  a  tap. 
sales  meter  and  regulating  station  and 
other  appurtenant  facilities. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
lime  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
lime  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
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be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Kennatli  F.  Plumb, 

Secretary. 

|FR  Doc.  85-291  Filed  1-3-85:  8:45  amj 

■ILLINQ  COM  trir-oi-ii 


[Docfcat  Nos.  STS5-147-000,  et  al.] 

Transcontinental  Gas  Pipe  Une  Corp^ 
ct  ai^  SelHmplementing  Transactions 


December  31. 1964. 

Talce  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  Part  284  or  Part  157  of  the 
Commission's  Regulations  and  Sees.  311 
and  312  of  the  Natural  Gas  Policy  Act  of 
1978  (NGPA).  The  "Recipient"  column  in 


the  following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction.  A  "B"  indicates 
transportation  by  an  interstate  pipeline 
pursuant  to  §  284.102  of  the 
Commission's  Regulations. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  pursuant  to  S  284.122 
of  the  Commission's  Regulations.  In 
those  cases  where  Commission  approval 
of  a  transportation  rate  is  sought 
pursuant  to  §  284.123(b)(2],  the  table 
lists  the  proposed  rate  and  expiration 
date  for  the  150-day  period  for  staff 
action.  Any  person  seeking  to 
participate  in  the  proceeding  to  approve 
a  rate  listed  in  the  table  should  file  a 
petition  to  intervene  with  the  Secretary 
of  the  Commission. 


A  "0"  indicates  a  sale  by  an 
intrastate  pipeline  to  §  284.142  of  the 
Commission's  Regulations  and  Section 
311(b)  of  the  NGPA.  Any  interested 
person  may  file  a  complaint  concerning 
such  sales  pursuant  to  §  284.147(d]  of 
the  Commission's  Regulations. 

An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  pursuant  to  §  284.163 
of  the  Commission's  Regulations  and 
Section  312  of  the  NGPA. 

An  "F(157)"  indicates  transportation 
by  an  interstate  pipeline  for  an  end-user 
pursuant  to  §  157.209  of  the 
Commission's  Regulations. 

A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  a  blanket 
certificate  issued  under  |  284.221  of  the 
Commission's  Regulations. 
Kenneth  F.  Plumb, 
Secretary. 


Docket  No.*  Tranipodar  and 


Redpwnl 


Date  filed 


Subpwt 


Expira- 
tion 
date' 


Transporta- 
tion rate  (c/ 
MMBtu)' 


ST85-147 
ST85-14a 
STBS- 149 
ST85-150 
ST85-151 
ST85-152 
ST85-153 
ST85-154 
STB5-155 
STB5-1Se 
ST85-157 
ST86-15e 
ST85-159 
STBS- 160 
ST85-161 
STBS- 162 
STBS- 163 
ST85-164 
ST8S-16S 
ST85-166 
STa5-167 
STBS- 168 
STBS- 168 

STes-170 

ST8S-171 
STBS- 172 
STBS- 173 
STBS- 174 
STBS- 175 
STBS- 176 
STBS- 177 
STBS- 178 
STBS- 178 
ST85-180 
ST85-1B1 
STe5-182 
ST85-ie4 
STBS- 185 
ST85-186 
ST8S-1B7 
ST85-188 
STBS- 189 
ST85-190 
STBS- 191 
STBS- 192 
ST8S-193 
ST8S-194 
STBS- 195 
STBS- 196 
STe5-197 
STBS- 196 
STBS- 199 
ST85-200 
STBS- 201 
ST8S-202 
STBS-203 
ST8S-204 


Tranacontlnental  Gat  Pipe  Une  Cocp.. 
Traneconlinenlal  Gas  Pipe  Lme  Corp- 
Panhandle  Eastern  P^  Lme  Co... 

Michigan  Gat  Storage  Co 

Mdngan  Gas  Storage  Co 

Northern  Natural  Ga*  Co -. 

Mchrgan  Gas  Storage  Co . 


Tranacontlnental  Gat  Pipe  Une  Corp.... 

Columbia  a>M  Transrws&ion  Co _ 

Natural  Qaa  Pipe  Line  Co.  cH  Amenca.. 

Valero  Transmission  Co.. 

Valero  Transmission  Co  . 

Texas  Eastern  Transmission  Corp .. 

National  Fuel  Gas  Suppiy  Corp 

United  Gas  Pipe  Lfie  Co _. 

United  Gas  Pipe  Line  Co 

United  oas  Pipe  Line  Co _. 

United  Gas  Pipe  Lme  Co 

Norttwest  Central  Pipeline  Corp 

United  Gas  Pipe  Line  Co 

TnjnWine  Gas  Co - 


Mountain  Fuel  RssouTcaa,  lnc..._ _. 

Panhandle  Eastern  P^ie  Line  Co 

Natural  Gas  Pipe  Line  Co.  of  America .. 

Northern  Natural  Qaa  Co 

Northern  Natural  Gaa  Co 

Southern  Natural  Qaa  Co 


Transcontinertal  Gas  Pipe  Una  Corp.... 

Valero  Transmission  Co 

Tennessee  Gas  Pipe  Lme  Co 

Panhandle  Eastern  Pipe  Line  Co _.. 

Panhandle  Eastern  Pipe  Line  Co 

Panhandle  Eastern  Pipe  Une  Co 

Natural  Gas  Pipe  Une  Co  ol  America .. 

Down  Pipeline  Co 

Vslaro  Tranamiaaion  Co 

El  Paso  Natural  Gas  Co - 

Nortnern  Central  Pipe  Une  Corp 

Panlundie  Eastern  Pipe  Line  Co 

Delhi  Gas  Pipe  Lme  Coip 

United  Gas  Pipe  Line  Corp 

Northwest  Pipe  Une  Corp _.. 

Northern  Natural  Gas  Co _ „ 

Panhandle  Eastern  P^  Una  Ca 

Oklahoma  Natural  Gas  Co 

Northern  Natural  Gaa  Co 

ConsoiKtaied  Gat  Trantmistion  Cop.. 

Texas  Gas  Transmisikin  Corp 

Transcontinental  Gas  Pipe  Une  Corp.. 
Transcontinental  Gas  PifM  Lme  Corp.. 
Transcontinental  Gae  Pipe  Une  Corp.. 
Transcontinental  Gas  Pipe  Lme  Corp.. 

Southern  Natural  Gat  Co 

Northern  Natural  Gas  Co 

Panhandle  Gas  Co  ..- 

Columbia  Gas  Transraiation  Corp 

Panhandle  Gat  Co . 


Saber  Refining  Co.. 
Oiamon  Glaaa  Co... 
Teepak.  Inc . 


St  Regis  Paper  Co 

General  Foods  Manufacturing  Coip . 

Producer's  Gas  Co ___ 

Michigan  Papertx>ard  Corp 

City  of  Greer,  South  Carokna .. 


Natural  Gas  Pipeline  Co  of  America... 
Mississippi  River  Transmission  Corp... 
Natural  Gas  Pipeline  Co.  o(  America... 

Valero  Industnal  Gea  Co - 

Owens-Illinois.  Inc 

Pine-Roe  Natural  Gat  Co.,  Inc. . 

Unit  Gas  Transmiaaion  Co 

Amencan  Pipeline  Co _. 

Delta  Gas,  Inc.. 


Madtoon  Transmission  Co.,  hie 

Georgia-Pacific  Corp 

Southern  Gas  Co ... 

Panhandle  Eastern  Pipe  Line  Co 

Norttiwest  Pipeline  Corp _..., 

General  Foods  Manufacturing  Corp 

Transcontinental  Gas  Pipe  Urte  Corp .. 
Delhi  Gas  Pipeline  Corp. ...„„.„..„_„..._. 
Norttiem  lllinoa  Gat  Co. ...-_..»-— ~. 


Alabama  Gas  Corp 

National  Can  Corp _ 

American  Pipeline  Co 

UGlCorp 

Eastern  lllinoit  Univarsity.. 
KeHoggCo. 


Firestone  Tire  end  Rubber  Co....™_ 

MidVen  Ppeline  Co _ 

Taxaa  Industnal  Energy  Co 

Transcontinental  Gat  Pipe  Line  Co«p . 

Transweslem  Pipeline  Co — 

Cincinnati  Gas  and  Electric  Co 

Capitol  Records,  Inc 

ANR  Pipeline  Co.. 


Panhandle  Eastern  Pipe  Una  Co..- 

Northwett  Central  Rpalina  Corp 

Arcadian  Corp _ _. 

Georgia-Pacific  Corp 

Northern  Natural  Qat  Co 

Georgia  Pacific  Corp -. 

Cranberry  Pipeline  Corp 

Texas  Eastern  Transmission  Corp.. 

Brooklyn  Union  Gas  Co 

Valero  Transmission  Co 

Southern  Natural  Gas  Co 

Valero  Industnal  Gas  Co 


Transcontinental  Gas  Pipe  Line  Corp .. 

Robirwon  Bnck  Co 

Public  Service  Electric  and  Gaa  Co 

Coming  Glass  Worka -.. 

Contdidated  Edison  Co.  o(  NY,  Inc 


11-02-84 
11-02-84 
11-02-64 
11-02-84 
11-«2-84 
11-02-<4 
11-02-84 
11-02-«4 
11-02-64 
11-05-«4 
11-05-64 
11-05-84 
11-05-64 
11-05-64 
11-07-84 
11-07-64 
11-07-84 
11-07-64 
11-06-64 
11-07-64 
11-06-64 
11-07-84 
11-07-64 
11-08-64 
11-09-84 
11-08-84 
11-08-64 
11-13-64 
11-13-84 
11-13-84 
11-13-64 
11-13-64 
11-13-64 
11-15-84 
11-16-84 
11-16-64 
11-16-84 
11-13-84 
11-16-64 
11-8-64 
11-9-84 
11-13-84 
11-18-84 
11-16-84 
11-28-64 
11-20-64 
11-13-84 
11-13-64 
11-23-64 
11-23-84 
11-23-84 
11-23-84 
11-20-64 
11-23-64 
11-21-84 
11-21-84 
11-21-84 


F(157) 

F(157) 

F(157) 

F(1S7) 

F(157)  ....„., 

B 

F(157) 

B — 

G 

Q 

C 

C 

F(157) 

B 

B 

B _.... 

B 

B - 

F(157) 

B 

G 

Q _... 

F(1S7) 

G 

B „... 

B.. 

B 

F(157)....,„. 

C 

B 

F(157).     ... 
F(157)..^... 

B 

B 

C 

C 

G 

B 

F(157) 

C 

G 

G 

F(157) 

F(157) 

C 

F(157). 

B 

G 

B 

B 

G 

B 

G 

F(157) _ 

D __ 

F(157) 

D 


4-28-65 
4-29-6S 
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No.' 


ST85-P05 
STa&-2M 
ST85-207 

STss-2oe 

ST»-209 
ST85-210 
ST8S-211 
ST85-212 
ST85-213 
ST8S-214 
ST8S-215 
ST86-2'8 
5185-217 
ST8S-218 
ST85-2I9 
ST8S-220 
STeS-221 
ST85-222 
ST»b-223 
ST8&-224 
5185-225 
ST85-226 
ST85-227 
ST85-22S 
5T85-229 
ST85-230 
5T85-2H1 
5185-232 
5T85-233 
5X85-204 
ST»5-2?5 
ST85-236 
5T85-237 
5T85-238 
ST85-239 
ST85-240 
ST85-241 
ST8S-242 
ST85-243 
ST85-244 
ST85-245 
ST85-246 
5T85-247 
ST85-248 
5T85-249 
STa5-250 


Pmhmdte  Gas  Co.. 


Pmhidte  G—Co- 


Kankjcfey  Wot  Vlfgna  Q«  Co.„ 
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BILUNC  COOC  6717-01-11 


(Docket  No.  ER84-582-001 1 

Union  Electric  Co.;  Order  Accepting 
for  Filing  and  Suspending  Rates, 
Noting  Intervention,  Denying  Motion 
To  Reject,  Granting  Waiver  of  Notice, 
Establishing  Hearing  Procedures,  and 
Derying  Motion  To  Consolidate  Witti 
Prejudice 

Issued:  December  31. 1984 

Before  Commissioners:  Raymond  J. 

O'Connor.  Chairman:  Georgiana  Sheldon.  A. 

G.  Sousa,  Oliver  G.  Richard  III  and  Charles 

G.  Stalon. 
On  August  2. 1984,  Union  Electric 

Company  (UE)  tendered  for  filing  a 

motion  to  amend  its  filing  in  Docket  No. 

ER84-146-000  to  increase  its 

transmission  rates  and  level  of  service 

to  the  City  of  Maiden,  Missouri 


(Maiden).'  By  letter  dated  October  1, 
1984,  from  the  Director  of  the 
Commission's  Office  of  Electric  Power 
Regulation,  UE  was  informed  that  its^ 
submittal  of  August  2. 1984,  constituted 
a  rate  schedule  filing  pursuant  to  Part  35 
of  the  Commission's  regulations.  In 
addition,  UE  was  informed  that  its 
submittal  was  deficient  with  respect  to 
certain  of  the  Commission's  filing 
requirements.  On  November  1, 1984.  UE 
filed  the  required  data  to  complete  the 
filing  in  this  docket.* 

The  instant  submittal  provides  that 
Maiden's  maximum  transmission 
demand  is  to  increase  from  5,000  KW  to 
11.000  KW  for  a  one  year  period 


'  In  Docket  No.  ER84-14«-000.  Union  filed  revised 
requiremenls  rates  and  transmission  rates  for 
Maiden.  That  filinu  was  accepted  for  filing  and 
suspended  and  set  for  hearing  by  order  issued  on 
Februdr>  6. 1984  (26  FERC  |  61.147).  The  cost  data 
used  in  support  of  the  instant  submittal  is  based  on 
the  same  time  period  (1982)  and  methodology  as 
that  in  Docket  No.  ER84-146-000. 

*  The  rate  schedule  designation  is:  Union  Electric 
Company.  Supplement  No.  1  to  Rate  Schedule  FERC 
No.  106. 


beginning  on  June  1, 1984,  and  return  to 
5,000  KW  for  the  next  three  years  of  the 
term.  The  company  states  that  this 
change  is  required  by  Maiden  to  enable 
it  to  receive  power  and  energy  from  the 
Cities  of  Springfield  and  Sikeston, 
Missouri,  in  addition  to  their  receipts 
from  the  Southwestern  Power 
Administration.  The  proposed  rates 
would  increase  the  transmission 
demand  charge  from  $17.64/KW/year  to 
$18.34/KW/year  and  maintain  a  $20.00/ 
day  billing  ami  scheduling  fee  and  the 
current  provision  for  recovering  other 
out-of-pocket  costs  incurred  in  providing 
the  service.  The  submittal  provides  that 
the  rates  are  to  be  updated  annually.  UE 
requests  waiver  of  the  notice 
requirements  so  that  the  instant 
submittal  may  become  effective  on  )une 
1. 1984,  the  date  on  which  the  provision 
of  the  adc^'tional  transmission  service  to 
Maiden  commenced. 
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Notice  of  the  first  filing  was  published 
in  the  Federal  Register,'  with  comments 
due  on  or  before  September  5, 1984. 
Maiden  filed  a  timely  protest  and 
motion  to  intervene,  objecting  to:  (1)  the 
alleged  use  of  original  plant  costs 
instead  of  depreciated  costs;  (2)  use  of 
system  peak  load  under  allegedly 
adverse  conditions  instead  of  system 
capacity;  (3)  the  company's  income  tax 
computation;  and  (4)  certain  terms  and 
conditions  of  the  Tiling,  including 
limitations  on  availability  and  notice 
and  sources  of  power.  Maiden  further 
states  that  it  signed  the  tendered 
agreement  only  with  the  understanding 
that  that  agreement  was  subject  to 
Commission  approval  after  a  hearing  at 
which  Maiden  would  have  the 
opportunity  to  contest  the  proposed 
transmission  rates  and  terms  and 
conditions.  On  September  13, 1984, 
Maiden  filed  a  motion  to  consolidate 
Docket  Nos.  ER84-582-000  and  ER84- 
146-000,  noting  the  similarity  of  issues, 
identity  of  parties,  and  the  support  of 
the  Commission's  trial  staff  and  UE.  On 
September  26, 1984,  UE  filed  a  response 
to  Maiden's  protest  and  motion  to 
intervene,  denying  the  allegations  made 
by  Maiden  with  respect  to  the  filing,  but 
not  opposing  intervention. 

Notice  of  UE's  completed  filing  was 
published  in  the  Federal  Register,*  with 
comments  due  on  or  before  November 
26, 1984.  On  November  13, 1984,  Maiden 
filed  a  motion  to  reject  the  filing, 
alleging  that  UE  repeated  an  error  in  the 
calculation  of  its  annual  fixed  charge, 
which  it  agreed  in  Docket  No.  ER84-146- 
000  overstated  the  charge.  On  November 
26, 1984,  UE  filed  a  response  opposing 
Maiden's  motion  to  reject,  claiming  that 
the  issue  raised  should  be  left  for 
hearing  and  that  the  motion  constitutes 
an  improper  use  of  confidential 
information,  inasmuch  as  the  agreement 
to  which  Maiden  refers  was  made 
during  settlement  discussions.  On 
December  10, 1984,  Maiden  filed  a  reply 
to  UE's  response,  claiming  that  its 
motion  to  reject  was  based  on  data 
provided  by  the  company  in  response  to 
the  deficiency  letter  in  this  docket.* 

Discussion 

Pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  Maiden's 
timely  and  unopposed  motion  to 


'  49  FR  33491  (19ft4). 

♦  49  FR  45795  (1984). 

•  We  note  that  replies  to  answers  do  not  lie  under 
our  Rules  of  Practice  and  Procedure  (18  CFR 
385.213).  Nevertheless,  we  will  consider  Maiden's 
later  pleading  to  the  extent  that  It  clarifies  the  basis 
for  its  motion  to  reject. 


intervene  serves  to  make  it  a  party  to 
this  proceeding. 

Although  apparently  based  in  part  on 
information  provided  by  UE  in  this 
docket.  Maiden's  claim  of  error  in  UE's 
proposed  annual  fixed  charge  is  not 
supported  by  any  reference  to  a  formal 
admission  or  determination  of  the  issue 
on  its  merits  in  Docket  No.  ER84-146- 
000.  In  fact,  UE  asserts  that  the 
adjustment  to  which  Maiden  refers  was 
negotiated  pursuant  to  settlement 
discussions  in  that  docket.  Moreover, 
even  if  a  determination  as  to  the  issue 
raised  by  Maiden  had  been  made  on  the 
record,  we  would  not  find  rejection  of 
the  entire  filing  to  be  an  appropriate 
remedy.  Since  no  formal  admission  or 
determination  on  this  issue  has  been 
made,  summary  disposition  would  also 
be  inappropriate.  Accordingly,  Maiden's 
motion  to  reject  will  be  denied. 

Our  preliminary  review  of  UE's 
submittal  and  the  pleadings  indicates 
that  the  proposed  transmission  rates 
have  not  been  shown  to  be  just  and 
reasonable  and  may  be  unjust, 
unreasonable,  unduly  discriminatory  or 
preferential,  or  otherwise  unlawful. 
Accordingly,  we  shall  accept  the 
submittal  for  Hling  and  suspend  it  as 
ordered  below. 

In  West  Texas  Utilities  Co..  18  FERC 
1  61,189  (1982],  we  noted  that  rate  filings 
would  ordinarily  be  suspended  for  a 
nominal  period  where  preliminary 
review  indicates  that  the  rates  may  be 
unjust  and  unreasonable,  but  may  not 
generate  substantially  excessive 
revenues,  as  defined  in  West  Texas.  In 
this  case,  our  examination  suggests  that 
UE's  proposed  rates  may  not  generate 
substantially  excessive  revenues.  In 
support  of  its  request  for  waiver  of  the 
notice  requirements,  UE  states  that  the 
additional  transmission  service  was 
provided  to  Maiden  as  of  ]une  1, 1984,  in 
response  to  a  request  from  Maiden, 
which  was  not  received  by  UE  until  May 
15, 1984,  thereby  allowing  no  time  for 
the  sixty  day  prior  notice.  We  also  note 
that  the  proposed  effective  date  is  not 
opposed  by  Maiden.  Accordingly,  we 
find  that  good  cause  exists  to  grant 
waiver  of  the  notice  requirements  and 
suspend  the  submittal  for  a  nominal 
period,  to  become  effective,  subject  to 
refund,  on  June  1, 1984. 

As  to  the  request  for  consolidation  of 
this  docket  with  Docket  No.  ER84-146- 
000,  we  note  that  a  settlement  resolving 
all  issues  in  Docket  No.  ER84-146-000 
was  filed  on  December  4, 1984.  In  light 
of  the  advanced  stages  of  that 
proceeding,  we  will  not  consolidate 
Docket  No.  ER84-146-000  with  this 
docket  at  this  time.  However,  under 
Rule  503  of  our  Rules  of  Practice  and 


Procedure  (18  CFR  385-503),  the  Chief 
Administrative  Law  Judge  retains  the 
authority  to  consolidate  these  dockets  at 
a  later  time,  should  that  appear 
warranted. 

We  note  that  the  proposed  submittal 
includes  provisions  for  the  annual 
updating  of  the  demand  charge  and  for 
the  recovery  of  unspecified  out-of- 
pocket  costs.  In  its  November  1  filing, 
UE  stated  that  it  does  not  know  at  this 
time  what  additional  costs  may  be 
incurred.  By  this  order,  we  inform  UE 
that  any  changes  in  the  stated  proposed 
rates  will  require  timely  filings  pursuant 
to  Part  35  of  our  regulations. 

The  Commission  orders: 

(A)  Maiden's  motion  to  reject  is 
hereby  denied. 

(B)  UE's' request  for  waiver  of  the 
notice  requirements  is  hereby  granted 
for  good  cause  showrn. 

(C)  UE's  filing  is  hereby  accepted  for 
filing  and  suspended  for  a  nominal 
period,  to  become  elective,  subject  to 
refund,  on  June  1, 1984. 

(D)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  by  the 
Federal  Power  Act,  particularly  sees.  205 
and  206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR  Chapter  I),  a 
public  hearing  shall  be  held  concerning 
the  justness  and  reasonableness  of  UE's 
rate  filing. 

(E)  Maiden's  motion  for  consolidation 
is  hereby  denied  without  prejudice. 

(F)  The  Commission  staff  shall  serve 
top  sheets  in  this  proceeding  within  ten 
(10)  days  of  the  date  of  this  order. 

(G)  A  presiding  administrative  law 
judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  conference  in  this  proceeding 
to  be  held  within  approximately  fifteen 
(15)  days  after  service  of  top  sheets  in  a 
hearing  room  of  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  D.C. 
20426.  The  presiding  judge  is  authorized 
to  establish  procedural  dates  and  to  rule 
on  all  motions  (except  motions  to 
dismiss)  as  provided  in  the 
Commission's  Rules  of  Practice  and 
Procedure. 

(H)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 
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By  the  Coininission. 
KauMlfc  F.  Plwiib. 
Secretary. 

|FR  Doc.  8S-278  Filed  1-3-BS;  B:45  am) 
■UMQ  COM  trn-oi-* 


iOocfcst  Na  RP85-11-001) 

K  N  Energy,  Inc^  Notic*  of  Revised 
Change  in  FERC  Gas  Tariff 

December  31, 1984. 

Take  notice  that  on  December  17, 
1984.  K  N  Energy.  Inc.  (K  N).  tendered 
for  filing  proposed  changes  in  its  FERC 
Gas  Tariff.  TTiird  Revised  Volume  No.  1. 
The  purpose  of  the  filing  is  to  comply 
with  a  directive  stated  in  Ordering 
Paragraph  (D)  of  the  Commission's 
Order  issued  November  30. 1964  in  this 
docket  requiring  K  N  to  file  a  revised 
tariff  sheet  to  reflect  the  removal  of  the 
cash  working  capital  allowance 
included  in  K  N's  general  rate  increase 
application  filed  on  October  31. 1984  in 
Docket  No.  RP85-11-000.  As  a  result  of 
the  instant  filing,  the  juri.sdictional  cost 
of  service  in  Docket  No.  RP85-11-000 
will  be  reduced  by  approximately 
Si  87.400. 

Substitute  Twenty-First  Rfvised  Sheet 
.\'o.  4  ts  proposed  to  be  substituted  for 
an  to  replace  Twenty-First  Revised 
Sheet  No.  4.  as  filed  with  the 
Commission  on  October  31. 1984.  K  N 
requests  that  Substitute  Twenty-First 
Revised  Sheet  No.  4  be  made  effective 
as  of  May  1. 1985,  the  effective  date 
previously  assigned  to  Twenty-First 
Revved  Sheet  .N'o.  4  per  Order 
Paragraph  (A)  of  the  Commission  s 
Order  issued  November  30, 1984  in 
Docket  No.  RP85-11-000. 

Copies  of  the  filing  have  been  served 
upon  K  N's  jurisdictional  customers, 
interested  State  Commissions  and  all 
parties. 

Any  person  desi/ing  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Washington. 
DC.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
January  a  1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
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must  file  a  petition  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Keniwth  F.  Plumb, 

Secretary. 

[FR  Doc.  85-297  Filed  1-3-B5: 145  am] 

SIUMO  COM  S/IT-CI-M 


[OockM  No.  RP«5-54-000) 

Louisiana-Nevada  Transit  Co.;  Notice 
of  Tariff  Filing 

December  31. 1984. 

Take  notice  that  on  December  19. 
1984,  Louisiana-Nevada  Transit 
Company  (LNT)  tendered  for  filing  its 
FERC  Gas  Tariff,  First  Revised  Volume 
N'o.  1  in  accordance  with  the 
requirements  of  Section  154.61  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  regulations. 
This  tariff  is  an  initial  filing  and  is 
accompanied  by  LNTs  statement  and 
reasons  supporting  the  proposed  rate. 

This  tariff  will  permit  LNT  to  offer 
transportation  service  on  its  interstate 
facilities  under  the  Blanket  Certificate 
sought  by  LNT  by  application  made  on 
December  7, 1934  in  Docket  No.  CP8S- 
160-000.  LNT  has  not  previously  offered 
this  service  on  these  facilities.  All 
transportation  performed  under  this 
tariff  will  comply  with  the  requirements 
of  Section  157.209  of  the  Commission's 
regulations. 

LNT  proposes  that  its  tariff  herein 
become  effective  concurrently  with  the 
effective  date  of  the  Blanket  Certificate 
sought  in  Docket  No.  CP85-160-000.  LNT 
requests  pursuant  to  Sections  154.22  and 
154.51  of  the  Commission's  regulations 
waiver  of  nGti:;e  requirements  in  order 
to  permit  this  service  to  commence 
concurrently  with  the  effective  date  of 
the  Blanket  Certificate  sought  in  Docket 
No.  CP8S- 1 60-000. 

•Any  person  desiring  to  be  heard  or  to 
protest  said^iling  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Ener2V  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  petitions  or 
protest  should  be  filed  on  or  before 
January  8, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  petition  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Kmnetli  F.  Plumb, 

Secretary. 

(FR  Doc.  8S-298  Filed  l-3-«5;  8:45  am) 

MLUNG  COM  •717-01-M 


I  Docket  No.  G-43 14-000,  et  all 

Mesa  Petroleum  Co.;  Certificate 
Application  by  Successor  in  Interest 

December  28, 1984. 

Take  notice  that  on  March  12, 1984, 
Mesa  Petroleum  Co.,  (Mesa)  of  P.O.  Box 
2009,  Amarillo.  Texas  79189,  filed  an 
application  for  certificates  of  public 
convenience  and  necessity  to  continue 
sales  being  made  under  permanent 
certificates  of  public  convenience  and 
necessity  heretofore  issued  to  Mesa,  as 
Agent  for  Tema  Oil  Company,  and 
Tenneco  Oil  Company,  Agent  for  Tema, 
in  the  dockets  listed  in  the  attached 
Appendix.  The  application  is  a  result  of 
the  transfer  of  SO't  interest  in  the  oil  and 
gas  properties  and  contracts  and 
agreements  relating  thereto  from  Tema, 
a  Texas  General  Partnership,  to  Mesa. 

Effective  December  31, 1983,  Tema 
was  dissolved,  and  5(3%  of  all  of  the  oil 
and  gas  properties  of  Tenia  were 
transferred  to  Mesa,  including  50%  of  all 
of  the  related  facilities  and  gas  sales 
contracts  from  and  under  which  sales  of 
natural  gas  are  being  made  pursuant  to 
permanent  certificates  heretofore  is.sued 
to  Tema  in  the  dockets  listed  in  the 
attached  Appendix. 

Mesa  requests  that  the  Commission 
issue  to  it  permanent  certificate  of 
public  convenience  and  necessity  to 
continue  sales  being  made  under 
permanent  certificates  issued  to  Tema  in 
each  of  the  dockets  listed  in  the 
attached  Appendix  by  substituting 
Mesa,  in  lieu  of  Tema,  as  the  c(!rtificate 
holder. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  January 
9, 1985,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC.  20426,  petitions  to  intervene  or 
protests  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
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protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 


intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  Applicant's  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Pluinb, 

Secretary. 


Appendix 


Now:  M«&a  Petroleum  Co  .  FERC  j 
rale  schedule  Nos 


CerMicata  docket  No. 


Former:  Mesa 

Petroleum  Co . 

(Operator),  el  al . 

Agent  tor  Tema 

OM  Co .  FERC  gas 

rale  sc*)edule  No. 


Purctusar 


113 

114 

115 

116....... 

117 

118 

119 

120 

121 

122. 

123 

124 

125 

126 

127 

128 

129 

130 

131 

132 

133 

134 

\ih 

164 

165 

166 

167 

168 

169 

170 

171 

172 

173 

174 

175 

176 

177 

178 

179 

180 

181 

182 

183 

184 

185 

186 

187 

188 

189 

190 

191 

192 

193 

194 

195. 

196 

197 

196...;... 

199 

200 

201 

202 

203 

204 

205 

206 

207 

206 

209 

210....-., 

211 

212 

213 

214 

215 

216 

217 

218 

219 

220 


G-12309 

CI62-494 

0162-908 

CI63-159 

G-4316 

0179-442 

0179-442 

0179-442 

G-4314-000 

G- 10803 

0179-442 

0161-24 

0161-73 

0162-477 

0162-540 

0179-442 

CI67-269 

0167-228 

0170-101 

0175-521 

0176-791 

0178-161 

CI78-67t 

CI84-272-000 

CI84-273-000 

CI84- 274-000 

CI84-275-000 

CI84-276-00O 

CI84-277-000 

CI84-278-000 

CI84-279-000 

CI84-280-000 

CI84-28 1-000 

0184-282-000 

CI84-283-000 

CI84-284-000 

CI84-285-000 

CI84-286-000 

CI84-287-C00 

0184-288-000 

0184-289-000 

CI84-2S0-000 

CI84-291-000 

CI84-292-000 

CI84-293-000 

CI84  294-000 

CI84-295-000 

CI34-296-000 

CI84-297-000 

CIB4-298-000 

CI84-299-000 

CI84-30O-000 

0184-301-000 

CI84-301-000 

084-302-000 

CI84-303-000 

CI84-304-000 

CI84-305-000 

084-306-000 

084-307-000 

CI84- 308-000 

CI84 -309-000 

CI84-3 10-000 

CI84-31 1-000 

084-312-000 

O84-313-C00 

084-314-000 

CI84-3 15-000 

0184-316-000 

CI84-31 7-000 

084-318-000 

084-319-000 

084-320-000 

084-321-000 

084-322-000 

084-323-000 

084-324-000 

084-325-000 

084-326-000 

CI84-327-000 


113 
114 
115 
116 
117 
118 
119 
120 
121 
122 
123 
124 
125 
126 
127 
128 
129 
130 
131 
132 
133 
134 
135 
355 
356 
357 
358 
359 
360 
361 
362 

363  I 

364  I 
365 

366  ! 

367  I 
368 

f^CA  I 

•9DV  I 

370  1 

371  j 
372 

373  I 

374  I 
375 

376  ' 

377  I 
378 

380  ' 

381  j 
382 
363  ! 
384  I 
385 

386  { 

387  j 

388  I 

389  \ 

390  I 
391 
392 

393  ; 

394  I 

395  I 

396  ! 
398  j 
399 
400 
401 
402 
403 
404 
405 
407 
406 
409 
410 
411 
412 
413 
414 


Northern  Natural  Gas  Co. 

Do. 

Do. 

Do. 
Panhandto  Eastern  Pipe  Une  Co. 
Cities  Sarvics  Gat  Co. 
MoH  Oil  Corp. 
Nortttem  Natural  Gas  Co. 
Pantiandle  Eastern  Pipe  Line  Co. 
Colorado  interstate  Gas  Co. 
Pantiandle  Eastern  Pipe  Line  Co. 

Do. 
Colorado  Interstate  Gas  Co. 
Northern  Natural  Gas  Co. 
Panhandle  Eastern  Pipe  Line  Co. 
Colorado  Interstate  Gas  Co. 
Panhandle  Eastern  Pipe  Line  Co. 
Colorado  Interstate  Gas  Co. 
Colorado  Interstate  Gas  Co. 
Cities  Service  Gas  Co. 
Colorado  Interstate  Gas  Co. 

Oo 

Do 
Lone  Star  Gas  Co. 

Do. 
Michigan-Wisconsin  Pipe  Line  Co 
Lone  Star  Gas  Co. 
Natural  Gas  Pipeline  Co.  of  America. 
Panhandle  Eastern  Pipeline  Co. 
MichigarvWisconsin  Pipe  Line  Co. 

Do. 
Panhandle  Eastern  Pipeline  Co. 
Colorado  Interstate  Gas  Oo. 
Cities  Service  Gas  Co. 
Ptiillipt  Petroleum  Co. 

Do. 
Panhandle  Eastern  Pipeline  Co. 
Norttwm  Natural  Gas  Co 
Colorado  Interstate  Gas  Oo. 
Natural  Gas  Pipeline  of  America 
Pantiandle  Eastern  Pipeline  Co 
Colorado  Interstate  Gas  Co. 
Natural  Gas  Pipeline  Co.  of  America. 
Kansas-Nelxaska  Natural  Gas  Co..  Inc. 
NorUiem  Natural  Gas  Oo. 
Colorado  Inte.-state  Gas  Co. 
Michigan-Wiscomin  Pipe  Line  Co. 
Panhandle  Eastern  Pipeline  Co. 

Do. 

Do. 
Transweslem  Pipeline  Co. 
Arkansas  Louisiana  Gas  Co 
Warren  Petroleum  Corp. 
Natural  Gas  Pipeline  Oo.  of  America. 
Northern  Natural  Gas  Oo. 
Arkansas  Louisiana  Gas  Oo. 
Arkansas  Louisiana  Gas  Co. 
Oklahoma  Natural  Gas  Oo. 
Horizon  Oil  and  Gas. 
Kansas-Nebraska  IMtural  Gas  Co.,  Inc. 
Natural  Gas  Pipeline  Co  of  America. 
Noflhem  Natural  Gas  Oo. 
Panhandle  Eastern  Pipeline  Oo. 
Cities  Service  Gas  Co. 
Northern  Natural  Gas  Co. 
Michigan-Wisconsin  Pips  Une  Co. 
Cotorado  Interstate  Gas  Oo. 
Mictkgan-Wisconsin  Pipe  Line  Co. 
Arkansas  Louisiana  Gas  Oo. 
Oklahoma  Natural  Gas  Co. 
r^orttwm  Natural  Gas  Oo. 
Michigan-Wisconsin  Pipe  Line  Co. 

Do. 

Do. 
Panhandle  Eastern  Pipeline  Co. 
Cotorado  Interstate  Gas  Co. 
Michigan-Wisconsin  Pipe  Line  Co. 
MichiganWisconsin  Pipe  Line  Co. 
Northern  Natural  Gas  Oo. 
Michigan. Wisconsin  Pipe  Line  Co 
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Horn  Mm*  PMQiKjm  Ca.  FERC  gM 
rait  KtiMuW  No* 

C«rMcaW  OodtM  No 

FormvMM* 
•"••olwjm  Co . 

(Opwawr).  •> « 

Agom  toe  Tema 

Ot  Co    FERC  gu 

mttctmUtHo 

PurCtlMW 

221 _...                   _ 

084-320-000 

415 
434 

Panhandl*  Eastam  Pipakna  Co 

22» 

(FR  Doc.  85-269  Filed  1-3-85:  8  45  am| 

MLUNQ  COOe  (riT-OI-ll 


(Docket  No.  RP82-71-015I 

NortheiTi  Natural  Gas  Co.,  Division  of 
InterNorth,  tnc^  Notice  of  Filing 

December  31. 1984. 

Take  notice  that  on  December  13, 
1984,  Northern  Natural  Gas  Company. 
Division  of  InterNorth.  Inc.  (Northern) 
tendered  for  filing  the  following  sheets 
to  become  a  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1: 

Substitute  Eleventh  Revised  Sheet  No. 

21 
Substitute  Fifth  Revised  Sheet  No.  22 

According  to  318.103(b)(2)(iii)  of  the 
Commission's  regulations  (18  CFR 

5  381.103(b)(2)(iii)),  the  date  of  filing  is 
the  date  on  which  the  Commission 
receives  the  appropriate  filing  fee.  which 
in  the  instant  case  was  not  until 
December  21.  1984. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E.. 
Washington.  D.C..  20426.  in  accordance 
with  the  Commission's  Rules  of  Practice 

6  Procedure  (18  CFR  385.211.  385.214). 
All  such  petitions  or  protests  should  be 
filed  on  or  before  January  8. 1985. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

jFR  Doc.  85-299  Filed  1-3-85;  8:45  am] 
MLUNQ  COM  nu-tum 


(Docket  No.  TA85- 1-59-0021 

Noiittern  Natural  Gas  Co.;  Notice  of 
Purchased  Gas  Cost  Adjustment  Rate 
Change 

December  31. 1984 

Take  notice  that  on  December  20, 
1984,  Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing,  as  part  of 
Northerns  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1  and  Original 
Volume  No.  2.  the  following  tariff  sheets: 
Third  Revised  Volume  No.  1 

Substitute  Thirty-Fifth  Revised  Sheet 

No.  4a 
Substitute  Twenty-Sixth  Revised 
Sheet  No.  4b 
Original  Volume  No.  2 

Substitute  Thirty-Fifth  Revised  Sheet 
No.  Ic 

Such  substitute  tariff  sheets  are  filed 
to  reflect  the  revised  tariff  sheets  filed 
on  November  16. 1984  in  Docket  Nos. 
RP85-5-000  and  RP85-5-001  by 
Northwest  Alaskan  Pipeline  Company 
(Northwest  Alaskan)  with  the  Federal 
Energy  Regulatory  Commission  to 
reflect  the  reduction  in  the  cost  of 
Canadian  gas  imported  from  Pan 
Alberta  Gas  Ltd.  pursuant  to  the  terms 
of  an  amended  gas  purchase  contract 
with  Northern  to  be  effective  November 
1.1984. 

Such  substitute  tariff  sheets  are  also 
filed  to  reflect  the  revised  tariff  sheets 
filed  on  November  16, 1984  in  Docket 
No.  RP85-25-000  by  Northern  Border 
Pipeline  Company  (Northern  Border) 
with  the  Federal  Energy  Regulatory 
Commission  to  implement  a  new 
depreciation  method  to  levelize  the 
transportation  charges  through  October. 
1996  to  Northern  and  other  Northern 
Border  shippers  resulting  in  a  reduction 
in  the  estimated  Calendar  Year  1985 
transportation  charges.  , 

Northern  requests  that  the 
Commission  grant  any  waivers  of  its 
regulations  as  may  be  required  to  permit 
the  above  substitute  tariff  sheets  to  be 
accepted  for  filing  and  made  effective 
on  December  27,  1984. 

The  Company  states  that  copies  of  the 


filing  have  been  mailed  to  each  of  the 
Gas  Utility  customers  and  interested 
State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE,  Washington, 
DC,  20426,  in  accordance  with  the  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
January  8, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 

(FR  Doc  85-300  Filed  1-3-85:  6J5  am] 
BILLINO  cooc  trir-oi-M 


(Docket  No.  RP85-51-000I 

Panhandle  Eastern  Pipe  Line  Co.; 
Notice  of  Change  In  Tariff 

December  31. 1984. 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  on 
December  17, 1984.  tendered  for  filing 
First  Revised  Sheet  No.  43-5  to  its  FERC 
Gas  Tariff,  Original  Volume  No.  1. 
According  to  Section  381.103(b)  (2)(iii)  of 
the  Commission's  regulations  (18  CFR 
381.103(b)(2){iii)),  the  date  of  filing  is  the 
date  on  which  the  Commission  receives 
the  appropriate  filing  fee,  which  in  the 
instant  case  was  not  until  December  26. 
1984. 

Panhandle  states  that  this  tariff  sheet 
is  being  filed  pursuant  to  Commission 
Opinion  No.  226  and  Docket  No.  RP84- 
85-000  issued  Srptember  28, 1984,  which 
amended  and  approved  Gas  Research 
Institute's  (GRI)  1985  Research  and 
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Development  Program  and  Related  Five- 
Ycar  Plan  for  1985-1989.  The  tariff  sheet 
reflects  the  change  ordered  in  Opinion 
No.  226  that  collection  of  the  GRI 
funding  unit  be  remitted  to  GRI  within 
fifteen  (15)  days  of  receipt. 

An  effective  date  of  January  1. 1985  is 
proposed  for  First  Revised  Sheet  No.  43- 
5. 

Copies  of  this  filing  were  served  on 
Panhandle's  jurisdictional  customers 
and  respective  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
January  8, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(PR  Doc.  85-301  Filed  1-3-^5;  8:45  am] 

MIXING  COOE  6717-41-M 

(Docket  No.  RP85-55-O001 

Southern  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

December  31, 1984. 
Take  notice  that  Southern  Natural 


Gas  Company  (Southern)  on  December 
20, 1984,  tendered  for  filing  First  Revised 
Sheet  No.  45J  to  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1,  with  a 
proposed  effective  date  of  January  1, 
1985. 

Southern  states  that  its  First  Revised 
Sheet  No.  45J  is  being  filed  to  effect  the 
requirement  in  the  Commission's 
Opinion  No.  226  that  collections  of  the 
Gas  Research  Institute  (GRI)  funding 
unit  be  remitted  to  the  GRI  within  fifteen 
(15)  days  rather  than  thirty  (30)  days  as 
Southern's  tariff  presently  provides. 

Copies  of  the  filing  were  served  upon 
the  Company's  jurisdictional  customers 
and  interested  State  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E..  Washington, 
D.C.  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  petitions  or  protests  should  be 
filed  on  or  before  January  8, 1985. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  85-302  Filed  1-3-85:  8:45  amj 

BtLUNQ  COOE  triT-OI-M 


[Docket  No.  G-6183-000,  et  al.l 

The  Superior  Oil  Co.,  et  al.; 
Applications  for  Certificates, 
Abandonments  of  Service  and 
Petitions  to  Amend  Certificates' 

December  28. 1984 

Take  notice  that  each  of  the 
Applicants  listed  herem  has  filed  an 
application  or  petition  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
authorization  to  sell  natural  gas  in 
interestate  commerce  or  to  abandon 
service  as  described  herein,  all  as  more 
fully  described  in  the  respective 
applications  and  amendments  which  are 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  January 
10, 1985,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  petitions  to  intervene  or 
protests  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  .214).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 


DockM  No  and  (Ma  Mad 


AppKcam 


Purchaaar  and  location 


Praasura 


G-6183-000.  12/7/84 

CI61 -1147-003.  D.  8/4/83 

CI61-1469-000.  E.  11/13/84 

0164-573-000,  0.  7/29/83 

0170-63-001.  11/28/84 

0179-526-001.  E.  11/21/84... 

082-265-003.  0.  11/13/84.. 

0185-45-000.  A.  11/16/84 

0185-46-000.  A.  11/19/84 

0185-52-000.  F.  11/21/84 

085-100-000.  A.  11/30/84... 


Tha  Supanor  0»  Company.  Post  Office  Box  1521.  Houa- 

ton,  Texas  77001. 
Sun  Oil  Cotnpany.  Post  Office  Box  20,  Dallas.  Texas 

75221 
Odaoo  Git  ft  Gas  Company  (Successor  In  Interest  To 

Sun  Exploration  and  Production  Company).  P.O.  Box 

61780.  New  Ortaana.  Louisiana  70161. 
Quid  Git  Corporation,  P.O.  Box  2100,  Houaton.  Texas 

77252. 
Exxon  Company.  U  S.A..  Post  Office  Box  2180,  Houston, 

Texas  77252-2180. 
Ptiillips  Petroleum  Company  (Successor  In  Interest  To 

Pfiillips  Oil  Company).  336  HSAL  Building,  Bartlesvila, 

Oitlahoma  74004. 
Karr-McGee   Corporation,    PO    Box   25861,   Oltlanoma 

City,  OtilatKima  73125. 
Sohn  Petroleum  Company,  P.O.   Box  4587.   Houston. 

Texas  77210 
Exxon   Corporation,    P.O.    Box   2180,    Houston,    Texas 

77252-2180. 
Champlin  Petroleum  Company  (Par.  Successor  In  Interest 

To  Amoco  Prodoctxsn  Company).  Four  Allen  Center. 

1400  Smitn  Street.  Suite  1500.  Houston.  Texas  77002 
Houston  Oil  &   Minerals  Coiporafon.  PO.   Box  2511. 

Houston,  Texas  77001. 


E)  Paso  Natural  Gas  Company,  Levelland  Field.  HocMay 

County,  Texas. 
Mictngan  Wisconsin  Pipe  Line  Company.  Various  Relda, 

Dewey  and  Woodward  Counties,  ddahome 
Tranacontinental  Gas  Pve  Line  Corporation,  Ship  Shoal 

Block  113  Field. 

Columtxa  Gas  Transmiesion  Corporation,  Deep  Lake 
Field,  Cameron  Pahsti.  Louisiana. 

Trunkline  Gas  C^orrpany,  South  Timbalier  Block  172, 
Offshore  Lousiane 

Transcontir)ental  Gas  Pipe  Line  (>)rpor8tion.  Weal  Cam- 
eron Block  22.  Offshore  Louisiana. 

Transcontinental  Gas  Pipe  Line  Corporation  Proposed 
"B"  Platfomi  kjcated  in  Ship  Shoal  Area  Block  238 

Tennessee  Gas  Pipeline  Company,  Eugene  Island  Btocfc 
329,  Offshore  Louisaina. 

Souttiem  Natural  Gas  Company,  Romaton  FieM,  Escam- 
bia County,  Alabama. 

Amoco  Gas  Company,  Matagorda  Island  OCS  Slock  623, 
Offshore  Federal  Domaia 

Termessee  (3as  Pipeline  Company,  North  Magnolia  City 
FiaU,  Jim  Wells  Ckxjnty.  Texas. 


(■»- 
f).. 


(')... 
(•)... 
(•)..- 
('»). 


(■■>-. 


'  This  notice  does  not  provide  for  consolidation 
for  henring  of  the  several  mattars  covered  herein. 
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Oocka)  No  and  dMt  MM 


Appkcant 


PurchaMr  and  locaWi 


Pnca  par  Mcf 


Prastura 


cas-iae-ooo.  f.  i2/7/s4 


CI85-I37-000.  r.  12/3/««_- 


cies-i4»-ooo.  r.  i2/i7/b4 


CI8&-)4»-000.  A.  12/18/84 


K   N   Enargy   mc .   Bradahaw   FiaW.   HamHon  Coun«y. 
Kanaaa. 


I  Taxaa  inc.  (ParM  «iuccaanii  m  inMraai  To  Sun  Eapkva- 
I     kon  and  Producion  Company).  P  O  Boa  2<00.  Oanvar. 

Cotorado  80201 
I  Gran  Pa»oiawn  Conxnton  (Succauor  In  mtareat  To    Aikanaaa  Louwana  Gat  Company.  Lacy  r«id.  Kmgfishar 
I     Ctaary  Palrotaom  Corporation),  6501  ^K)rl^  Broadway. 
I     OWahoma  City.  Oklahoma  73116 
tMct<a»  Enargy  Corprvahon  (Suxassor   In  miaraal  To 

Sun  E«ploration  and  Production  Compar>y).  Poal  Ortica 

Bo>  4000.  Tha  Woortanda.  Ta«as  77387-4000 
Conoco  Inc  .  PO  Boa  2197.  Houston.  Taxaa  77252      


(").. 


Couniie*.  Olatioma 

Natival  Gas  Pipahns  Company  o<   Amanca.   Boonsmlla 
F«ld.  Wisa  County   Taaas 

ANfl  Pipalvw  Company.  Eugene  island  Blodi  208  "H" 
Plattarm.  Otishora  Louisiana 


("I 


('♦) 


(■•) 


•  Appicart  ia  Mng  10  ctanga  dalMry  pom 

•  Tha  non^iroducavo  acraage  tatiKh  •  tm  sutiiaci  of  lh«  partial  abandonmant  applicaten  waa  sunandarad  and  rataaiad  ol  record  by  Sun  CM  Company 

Elacaiia  Ncwamcat  1.  1963.  Sun  Eaploraaon  and  Production  Company  aaiigned  as  miaraal  •»  cartain  blocks  aethin  the  Ship  Snoai  Biocli  113  FekJ  to  CXteoo  OH  &  Gas  Company 

•  By  aangranai*  GuH  conveys  to  Tasoro  Petrolaum  Corporation  «<m  niaraal  n  Itia  stala  ol  Louwiana  Laasa  No  2353  down  lo  Out  not  below  15.000  teat  banaatti  itia  surlace  o*  Iba 
grotatd 

•  Appkcanl  •Hngloadd  production 

•  EttectM  OaoaniMr  31.  1983.  PtnUps  Ol  Company  ats^wl  to  AppkcanL  Kt  working  mtarast  m  the  West  Cameron  Area.  Blocii  22  OtlsKora  Louw«na 
Salaa  ha«a  na»ar  ocavred  Ircm  ma  proposed    6    production  p(al»orm  located  m  Snip  Shoal  Area  Btocli  238  Gas  from  the  block  w«  ba  sold  and  delivered  to  Transco  at  flia  otber 


■  Appkcant  s  Mng  under  Gas  Purchase  and  Sales  Agreement  dated  August  6.  1984 

•  Appkcanl  isMng  ividar  Gaa  Pwchase  Contract  dalad  Oacambar  1.  1972 

*°By  Eachange  Agrsemani  dated  .kjly  2S.   1984.  Amoco  Producbon  conveyed  to  Champkn  a  65  percent  interesi  m  o*  and  gas  production  troro  Mataoorda  Island    Block  6^3 

■ 'Appkcams  king  under  GaaPwchasa  and  SataaAgraamant  dated  No««T*ar  IS.  1984  ^^ 

■*  Appkcanl  haa  acqurad  by  assvmem  Itw  niaresi  ol  Sun  E«plora»cn  and  Producaon  Company.  Bradshaw  F«M.  Hamilton  County.  Kansas 

"  On  Nooawitoar  1.  1973.  Grace  acquved  Cleary  PaHolaum  Corporaaon.  a  Dilaaari  corporation 

■•  IMdial.  by  asaignmaia  dalad  Jurm  11.  1984.  lo  ba  aNacbwa  May  1.  1904.  acqurad  the  nlarssts  of  Sun  n  a  certain  lease  in  said  assignment 

"  Appkcart  ■  Mng  mlar  Gas  Purchase  Contract  dated  Novambar  13.  1964 

F*ng  Coda:  A— «n*al  Sanca;  B— Abandonment  C— Amandmani  le  add  acraaga.  O— Amandmant  lo  detelo  acreage.  E-Total  Succession.  F— Partial  Succession 


jFR  Doc.  85-273  Filed  1-3-85;  8:45  am) 

BIUJNO  CODE  8717-01-11 

I  Docket  Na  RPS4-91-001 1 

Texas  Eastern  Transmission  Corp^ 
Proposed  Ctianges  in  FERC  Gas  Tariff 

December  31. 1984. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  December  17, 1984  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
Original  Volume  No.  2.  the  following 
sheet: 

First  Revised  Sheet  No.  344A 

The  sole  purpose  of  this  filing  is  to 
reflect  the  termination  of  the  provisions 
of  Exhibit  B  of  Texas  Eastern's  Rate 
Schedule  X-43.  Exhibit  B  of  Rate 
Schedule  X-43  was  authorized  by  the 
Commission  in  its  order  of  July  18. 1984 
in  Docket  No.  RP84-91-000  for  a  term 
ending  November  16. 1984.  with 
pregranted  termination  authorization. 

The  proposed  effective  date  of  the 
above  tariff  sheet  is  November  16. 1984 
the  date  authorized  by  the  Commission 
in  its  order  for  termination  of  the 
provisions  of  Exhibit  B. 

A  copy  of  this  filing  was  served  on 
Consolidated  Gas  Transmission 
Corporation. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.  E.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  January  8. 1985.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb. 

Secretary. 

(PR  Doc.  85-303  Filed  1-3-85;  8:45  am) 

MLUNO  CODE  6717-01-M 


I  Docket  No.  RP84-99-002I 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  31. 1984. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  December  17, 1984  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
Fourth  Revised  Volume  No.  1.  the 
following  sheets: 
Eighth  Revised  Sheet  No.  74 
Third  Revised  Sheet  No.  120 
Second  Revised  Sheet  No.  122 
Second  Revised  Sheet  No.  123 
Eighth  Revised  Sheet  Nos.  164-171 

These  tariff  sheets  are  being  filed 
pursuant  to  Commission  order  issued 
November  21. 1984  in  Docket  No.  RP84- 
99-001.  which  ordered  Texas  Eastern's 
revised  tariff  sheets  filed  in  Docket  No. 
RP84-99-000  be  withdrawn.  The  tariff 
sheets  being  withdrawn  reflect  a  new 
Rate  Schedule  AlC  (Additional 
Incentive  Charge),  related  Form  of 
Ser\ice  Agreement  and  conforming 
changes  to  the  General  Terms  and 
Conditions. 

Seventh  Revised  Sheet  No.  172  was 
filed  in  Docket  No.  RP84-99-000  as  a 


sheet  reserved  for  future  use.  out  wu» 
revised  in  Docket  Nos.  CP81-107-000  et 
al.  and  CP82--U6-003  et  ai.  and  made 
effective  September  12. 1984.  to  reflect 
the  Form  of  Service  Agreement  for  the 
FTS  Rate  Schedule  and  therefore  should 
not  be  withdrawn  under  this  filing. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  January  8. 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  85-304  Filed  1-3-85;  8:45  amj 
BILLING  COOE  8717-01-M 


[Docket  No.  RP84-129-001] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff . 

December  31.  1984. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  Drcember  17. 1984  tendered 
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for  filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1,  six  copies 
of  the  following  tariff  sheet: 

Revised  Seventy-first  Revised  Sheet  No. 

On  September  13. 1944  Texas  Eastern 
filed  a  revised  tariff  sheet  for  purposes 
of  complying  with  the  Commission's 
Order  No.  380  issued  May  25. 1984. 
requiring  that  the  purchased  gas  cost 
rate  be  reflected  separate  from  other 
charges  in  the  commodity  rate.  Such 
tariff  sheet  was  approved  by 
Commission  order  issued  December  7, 
1984.  in  Docket  No.  RP84-12»-000. 

Since  the  tariff  sheet  filed  on 
September  13. 1984.  does  not  reflect  the 
rates  under  Rate  Schedule  FTS  which 
were  the  subject  of  a  previous  filing  on 
August  10. 1984  and  Ccnnmission  Order 
approving  such  rates  issued  September 
7, 1984  and  the  page  designation  of 
"Revised  Substitute  Seventieth  Revised 
Sheet  No.  14".  should  be  designated  as 
"Revised  Seventy-first  Revised  Sheet 
No.  14",  Texas  Eastern  is  submitting  the 
above  listed  tariff  sheet  to  replace  the 
tariff  sheet  filed  on  September  13. 1984 
solely  to  reflect  the  rates  under  Rate 
Schedule  FTS  and  to  reflect  the 
appropriate  page  designation. 

The  proposed  effective  date  of  the 
above  tariff  sheet  is  September  13. 1984. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  January  8, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-305  Filed  1-3-65;  8:45  am] 

nUJNO  CODE  •717-01-M 


(Docket  No.  RP85-52-0001 

Trunkline  Gas  Co.;  Notice  of  Change  In 
Tariff 

December  31, 1984. 

Take  notice  that  Trunkline  Gas 
Company  (Trunkline)  on  December  17, 
1984,  tendered  for  filing  First  Revised 
Sheet  No.  21-L  to  its  FERC  Gas  Tariff, 
Original  Volume  No.  1.  According  to 
Section  381.103(b)(2){iii)  of  the 
Commission's  regulations  (18  CFR 
381.103(b)(2)(iii)],  the  date  of  filing  is  the 
date  on  which  the  Commission  receives 
the  appropriate  filing  fee,  which  in  the 
instant  case  was  not  until  December  26, 
1984. 

Trunkline  states  that  this  tariff  sheet 
is  being  filed  pursuant  to  Commission 
Opinion  No.  226  and  Docket  No.  RP84- 
85-000  issued  September  28, 1984,  which 
amended  and  approved  Gas  Research 
Institute's  (GRI)  1985  Research  and 
Development  Program  and  Related  Five- 
Year  Plan  for  1985-1989.  The  tariff  sheet 
reflects  the  change  ordered  in  Opinion 
No.  226  that  collection  of  the  GRI 
funding  unit  be  remitted  to  GRI  within 
fifteen  (15)  days  of  receipt. 

An  effective  date  of  January  1, 1985  is 
proposed  for  First  Revised  Sheet  No.  21- 
L 

Copies  of  this  filing  were  served  on 
Trunkline's  jurisdictional  customers  and 
respective  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
January  8, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  85-306  Filed  1-3-85;  8:45  am] 
MLUNO  CODE  (riT-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-51552;  TSH-FRI  2749-5] 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13, 1983  (48  FR  21722).  This  notice 
announces  receipt  of  eighteen  PMNs  and 
provides  a  summary  of  6ach. 
DATES:  Close  of  Review  Period: 

PMN  85-314— March  17, 1985. 

PMN  85-338— March  20, 1985. 

PMN  85-339,  85-340.  85-343  and  85- 
344— March  23. 1985. 

PMN  85-341.  85-342.  85-345,  85-346. 
85-347.  85-348.  85-349  and  85-350— 
March  25. 1985. 

PMN  85-351.  85-352,  85-353  and  85- 
354— March  26, 1985. 

Written  comments  by: 

PMN  85-314— February  15. 1985. 

PMN  85-338— February  18, 1985. 

PMN  85-339,  85-340.  85-343  and  85- 
344— February  21. 1985. 

PMN  85-341,  85-342.  85-345.  85-346, 
85-347,  85-348,  85-349  and  85-350— 
February  23, 1985. 

PMN  85-351,  85-352,  85-353  and  85- 
354— February  24, 1985. 
ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"[OPTS-51552J"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793),  Chemical 
Information  Branch,  Information 
Management  Division,  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-201,  401  M  St.,  SW., 
Washington,  DC  20460.  (202-382-3532). 
FOR  FURTHER  INFORMATION  CONTRACT: 
Wendy  Cleland-Hamnett, 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Divison  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-611,  401  M  St.,  SW.,  Washington,  DC 
20460,(202-382-3725). 


\ 
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SUPPLEMCNTAIIV  INFOfMIATtON:  The 

following  notice  contains  information 
extracted  from  the  non-conHdental 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-conHdential 
document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address. 

PMN  S5-317 

Manufacturer.  Confldential. 
Chemical.  (G)  Fatty  acid  amide. 
Use /Production.  (C)  Pigment 
dispersant.  Prod,  range:  10.000-20.000 

kg/yr- 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  2  workers,  up  to  2  hrs/da.  up  to  2 
da/yr. 

Environmental  Release/Disposal.  0.1 
to  174  kg/batch  released  to  land. 
Disposal  by  approved  landfill. 

FMNS5-338 

Manufacturer.  ConHdential. 

Chemical.  (G)  Cyanoacrylate  ester. 

Use/Production.  (S)  Industrial 
cyanoacrylate  adhesive.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

PMN  85-339 

Manufacturer  Confidential. 

Chemical  (G)  Coconut  alkyd  resin. 

Use/Production.  (G)  Polymeric  binder 
for  baking  clear  and  pigmented  finishes. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  5  workers. 

En  vironmental  Release/ Disposal 
Confidential. 

PMN  85-340 

Manufacturer.  Confldential. 

Chemical.  (G)  Organofunctional 
polysiloxane. 

Use /Production.  (S)  Site-limited  paper 
release  coating  intermediate.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  20  workers,  based  on  3  shifts/ 
operator  and  2  workers,  1  shift/da. 

Environmental  Release/Disposal  No 
release  to  air. 

PMN  85-^1 

Importer.  Confldential. 

Chemical  (G)  Substituted  xanthene. 

Use/Import.  (G)  Dye  for  paper.  Import 
range:  Confldential. 

Toxicity  Data.  Acute  oral:  >  5,000 
mg/kg:  Irritation:  Skin — Minimal,  Eye — 
Minimal;  Ames  test:  Negative;  Yeast 
test:  Negative;  COD:  2,284  mg/g  0»    TU 
48  hr  (Zebra):  >  1,000  mg/1;  TUo  48  hr 
(Zebra):  >  1,000  mg/1;  TL.o.  48  hr 


(Zebra):  >  1,000  mg/1:  TU  96  hr  (Zebra): 
>1,000  mg/1:  TLm  96  hr  (Zebra):  >1.000 
mg/1;  TL.oo  96  hr  (Zebra):  >1.000  mg/1. 

Exposure.  Processing:  inhalation,  a 
total  of  2  workers,  up  to  0.5  hr/da. 

Environmental  Release/Disposal  0.3 
kg/batch  released  to  water.  Disposal  by 
publicly  owned  treatment  works 
(POTW)  and  navigable  waterway. 

PMN  85-342 

Importer.  Confldential. 
Chemical  (G)  Polyester  resin. 
Use/Import.  (G)  Resin.  Import  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 
Exposure.  Processing:  inhalation. 
Environmental  Release/Disposal  No 

data  submitted. 

1 

PMN  85-^43 

Importer.  Marubeni  America 
Corporation. 

Chemical.  (S)  Alpha,  alpha,  alpha 
tribromomethyl  phenyl  sulfone. 

Use/Import.  (S)  Additive  for 
photoresist.  Import  range:  5,000-10,000 

kg/y- 

Toxicity  Data.  No  data  submitted. 
Exposure.  Processing:  inhalation. 
Environmental  Release/Disposal  No 
release. 

PMN85-J44 

Manufacturer  Nickstadt-Moeller,  Inc. 

Chemical.  (S)  Benzoic  acid,  2-(3-(1.3- 
benzodioxole-5-yl)-2  methyl 
propylidene)amino.  methyl  ester. 

Use /Production.  (S)  Industrial  aroma 
chemical  for  fragrance  use  in  personal 
care  and  household  cleaning  products. 
Prod,  range:  2,000-5,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  7  workers,  up  to  0.5  hr/da,  up  to 
80  da/yr. 

Environmental  Release/Disposal 
Release  unknown. 

PMN  85-345 

Manufacturer.  Confidential.  . 

Chemical.  (G)  Phenolic  resin. 

Use/Production.  (S)  Resin  used  in 
making  inks.  Prod,  range:  Confldential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confldential. 

Environmental  Release/Disposal. 
Confldential. 

PMN  85-346 

Manufacturer.  Confldential. 

Chemical.  (G)  Alkyd  resin. 

Use/Production.  (S)  Converted  to 
paint.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confldential. 

En  vironmental  Release/Disposal 
Confldential. 

PMN  85-347 

Manufacturer.  Confldential.     I 


Chemical.  (G)  Modified  phenolic 
resin. 

Use/Production.  (S)  Resin  converted 
into  ink.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential.  ■» 

En  vironmental  Releasae /Disposal 
Confidential. 

PMN  85-348 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyd  resin. 

Use /Production.  (S)  Alkyd  r»>sin 
converted  into  paint.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal 
Confldential. 

PMN  85-349 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylated  alkyd  resin. 

Use/Production.  (S)  Resin  is 
converted  into  paint.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

PMN  85-350 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  phenolic 
resin. 

Use/Production.  (S)  Resin  is 
converted  into  ink.  Prod,  range: 
Confldential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confldential. 

Environmental  Release/Disposal 
Confldential. 

PMN  85-351 

Manufacturer.  Amoco  Chemical 
Corporation. 

Chemical  (S)  2,6-Naphthalene 
dicarboxylic  acid. 

Use/Production.  (G)  Monomer  sold  for 
captive  industrial  use. 

Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  10.250 
mg/kg:  Acute  dermal:  >  3.000  mg/kg; 
Irritation:  Skin — Non-irritant,  Eye — 
Minimal. 

Exposure.  Confidential. 

En  vironmental  Release /Disposal. 
Release  to  water.  Disposal  by  EPA 
approved  waste  treatment  plant. 

PMN  85-352 

Manufacturer.  Confidential. 

Chemical  (G)  MDI  adduct  with  a 
polyether  glycol  and  a  hydroxy 
methacrylate. 
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Use/Production.  (G)  A  component  of 
formulations  for  open,  nondispersive 
use.  Prod,  range:  3.000-6,000  kg/y. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  13 
workers. 

Environmental  Release/Disposal.  1.77 
to  less  than  2.0  kg  released  to  land. 
Disposal  by  landfill. 

PMN  85-353 

Importer.  Conndential. 

Chemical.  (G)  Polymer  of  aliphatic 
diisocyanate,  aliphatic  glycols,  aliphatic 
diacid,  aromatic  anhydride  and  alkylene 
oxides. 

Use/Import.  (S)  Industrial  leather 
auxiliary.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >5.0  ml/ 
kg;  Irritation:  Skin — Non-irritant  and  not 
corrosive.  Eye — Not  a  primary  irritant 
and  not  corrosive;  ICm  (Pseudo, 
fluorescence):  >100  mg/1;  LCo  96  hrs 
(Barchydanio  rerio):  80  mg/1;  LCm  96  hrs 
(Brachydania  rerio):  119  mg/1;  LCioo  96 
hrs  (Brachydanio  rerio):  155  mg/l. 

Exposure.  Processing:  dermal, 
inhalation  and  ocular,  1  to  5  min/ 
weighing,  3  weighings/da. 

Environmental  Release/Disposal.  No 
release  to  air,  water  and  land.  Disposal 
byPOTW. 

PMN  85-354 

Importer.  Confidential. 

Chemical.  (G)  Polymer  of  aliphatic 
diisocyanate  aliphatic  diacids,  aromatic 
diacid.  aliphatic  diol,  aUphatic  epoxides. 

Use/Import.  (S)  Industrial  auxiliary 
for  leather.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >5.0  ml/ 
kg:  Irritation:  Skin — Not  irritating,  Eye — 
Not  irritating;  96  hr  (Brachydanio  rerio): 
100  mg/1;  LCso  (Pseudo,  fluorescence): 
>  100  mg/1. 

Exposure.  Processing:  dermal, 
inhalation  and  ocular,  1  to  5  min/ 
weighing,  3  weighings/(|a. 

Environmental  Release/Disposal.  No 
release  to  air,  water  and  land.  Disposal 
by  POTW.  I 

Dated:  December  28, 19M. 
Linda  K.  Smith, 

Acting  Director,  Information  Management 
Discussion. 
[FR  Doc.  S5-244  Filed  1-3-85:  8:45  am] 

MLUNO  CODE  ISM-SO-M 


IOPTS-59181;  TSH-FRL  2749-6] 

Certain  Chemicals;  Test  Marketing 
Exemption  Applications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  EPA  may  upon  application 
exempt  any  person  from  the 
premanufacturing  notification 
requirements  of  section  5(a)  or  (b)  of  the 
Toxic  Substances  Control  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
process  a  chemical  for  test  marketing 
purposes  under  section  5(h)  (1)  of  TSCA. 
Requirements  for  test  marketing 
exemption  (TME)  applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt,  are  discussed 
in  EPA's  final  rule  published  in  the 
Federal  Register  of  May  13, 1983  (48  FR 
21722.  This  notice,  issued  under  section 
5(h)  (6)  of  TSCA,  announces  receipt  of 
five  applications  for  exemptions, 
provides  a  summary,  and  requests 
comments  on  the  appropriateness  of 
granting  each  of  the  exemptions. 
DATE:  Written  comments  by:  January  22, 
1985. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
•'[OPTS-59181]"  and  the  specific  TME 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793),  Chemical 
Information  Branch,  Information 
Management  Division,  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-201,  401  M  Street.  SW, 
Washington,  DC  20460,  (202-382-3532). 
FOR  FURTHER  INFORMATION  CONTACT! 
Wendy  Cleland-Hamnett, 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-611.  401  M  Street,  SW,  Washington, 
DC  20460,  (202-382-3725). 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  TMEs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address. 

TME  85-14 

Close  of  Review  Period.  February  3, 
1985. 

Manufacturer.  Confidential. 

Chemical.  (G)  Tri-substituted  triazine. 

Use/Production.  (G)  Polyolefin 
additive;  open,  non-dispersive.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

En  viromental  Release/Disposal. 
Release  to  land.  Disposal  by  Publicly 
owned  treatment  works  (POTW)  and 
sanitary  landfill. 

TME  85-15 

Close  of  Review  Period.  February  3, 
1985. 


Manufacturer.  Confidential. 

Chemical.  Further  clarification  needed 
before  information  can  be  released  to 
the  public  files. 

Use/Production.  Further  clarification 
needed  before  information  can  be 
released  to  the  public  files.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Release  to  land.  Disposal  by  POTW  and 
sanitary  landfill. 

TME  85-16 

Close  of  Review  Period.  February  3, 
1985. 

Manufacturer.  Confidential. 

Chemical.  Further  clarification  needed 
before  information  can  be  released  to 
the  public  files. 

Use/Production.  Further  clarification 
needed  before  information  can  be 
released  to  the  public  files.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential 

Environmental  Release/Disposal. 
Release  to  land.  Disposal  by  POTW  and 
sanitary  landfill. 

TME  85-17 

Close  of  Review  Period.  February'  3, 
1985. 

Manufacturer.  Confidential. 

Chemical.  Further  clarification  needed 
before  information  can  be  released  to 
the  public  files. 

Use/Production.  Further  clarification 
needed  before  information  can  be 
released  to  the  public  files.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release  /Disposal. 
Release  to  land.  Disposal  by  POTW  and 
sanitiary  landfill. 

TME  85-18 

Close  of  Review  Period.  February  3, 
1985. 

Manufacturer.  Confidential. 

Chemical.  Further  clarification  needed 
before  information  can  be  released  to 
the  public  files. 

Use/Production.  Further  clarification 
needed  before  information  can  be 
released  to  the  public  files.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Release  to  land.  Disposal  by  POTW  and 
sanitary  landfill. 
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Dated:  December  28. 19B4. 

UndalCSnth. 

Acting  Director.  Information  Management 
Division. 

|FR  Doc  8S-243  Filed  1-3-85;  8:45  miJ 


(ER-ffU.-274»-1) 

Envtronmental  Impact  Statements; 
Notice  of  AvaNabiity 

Responsible  Agency 

Office  of  Federal  Activities.  General 
Information  (202)  382-5073  or  (202)  382- 
5075.  Availability  of  Environmental 
Impact  Statements  Tiled  December  24. 

1984  through  December  28. 1984 
Pursuant  to  40  CFR  1506.9. 

EIS  No.  840581.  DSuppl.  COE.  OH. 
Ceneva-on-the-Lake  Small  Boat  Harbor. 
Construction.  Ashtabula  County.  Due: 
March  1. 1985.  Contact:  David  Heicher. 
(716)  876-5454. 

EIS  No.  840582.  Final.  FAA.  CA.  Palm 
Beach  International  Airport  Fan  Out 
Departure  Procedure  Elimination. 
Approval.  Palm  Beach  County.  Due: 
February  4. 1985.  Contact:  Jeffrey 
Griffith,  (404)  763-7537. 

EIS  No.  840583.  Draft.  FHW,  CA.  CA- 
113  Construction,  between  County  Road 
P27  and  Interstate  Route  5.  Yolo  County. 
Due:  February  18. 1985.  Contact:  Michael 
Cook.  (916)  440-2521. 

EIS  No.  840584.  Final.  BLM.  ID. 
Monument  Resource  Management  Plan, 
Blaine.  Butte.  Gooding,  Jerome.  Lincoln, 
Minidoka  and  Power  Counties.  Due: 
February  4. 1985.  Contact:  Ervin  Cowley, 
(208)  886-2206. 

EIS  No.  840585,  Final,  SCS,  PA.  Jacobs 
Creek  Watershed  and  Flood  Protection 
Plan.  Fayette  and  Westmoreland 
Counties.  Due:  February  4, 1985. 
Contact:  Jamps  Olson.  (717)  782-4453. 

FIS  No.  840586.  Draft.  AFS.  MS. 
Mississippi  National  Forests  Land  and 
Resource  Management  Plan,  Due:  April 
1. 1985.  Contact:  John  Alcock.  (404)  881- 
4177. 

EIS  No.  840587,  Final,  AFS.  NB.  SD, 
Nebraska  National  Forest  Land  and 
Resource  Management  Plan.  Due: 
February  4. 1985,  Contact:  Robert  Storch. 
(308)  432-3367. 

EIS  No.  840588,  Final,  IBR,  NV,  AZ, 
Hoover  Dam  Powerplant  Modification, 
Construction,  Clark  County,  Nevada  and 
Mohave  County,  Arizona.  Due:  February 
4. 1985,  Contact:  Gary  Bryant.  (702)  293- 
8522. 

EIS  No.  840589.  Draft.  FHW,  WA. 
Pelix  River  Bridge  Replacement,  on  US 
101.  Pacific  County,  Due:  March  1. 1985. 
Contact:  P.  C.  Gregson.  (206)  753-2120. 

EIS  No.  84059a  Final,  MMS.  MXG. 

1985  Eastern.  Central  and  Western  Gulf 


of  Mexico  Outer  Continental  Shelf 
(OCS)  Oil  and  Gas  Sales  94. 86  and  102. 
Leasing,  Due:  February  4, 1985,  Contact: 
Mark  Rouse,  (504)  837-4720. 

Dated:  December  31, 1964. 
AlkaHirsdi. 

Director.  Office  of  Federal  Activities. 
(FK  Doc.  85-255  Filed  1-3-85: 8:45  amj 


IER-FRL-2749-3) 

Emfironmental  Impact  Statements  and 
Regulations;  AvallabUity  of  EPA 
Confments 

Availability  of  EPA  comments 
prepared  December  17, 1984  through 
December  21. 1984  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act,  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
AcbviHes  at  (202)  382-5075/76.  An 
explanation  of  the  rating  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  Federal  Register 
dated  October  19. 1984  (49  PR  41108). 

Draft  EISs 

ERP  No.  D-AFS-L65091-00.  Rating 
EC2.  Caribou  Natl  Forest  Land  and 
Resource  Mgmt.  Plan,  ID.  UT.  WY. 
Summary:  EPA  requested  that  the  FEIS 
include  the  rationale  used  to  determine 
compliance  with  water  quality 
standards  for  sediment  and  culinary 
uses,  and  an  explanation  of  how 
monitoring  will  be  used  to  ensure 
compliance.  EPA  also  requested  that  the 
air  quality  impacts  resulting  from 
satisfying  fuelwood  demands  and 
herbicide  application  impacts  be 
evaluated  in  the  FF.IS. 

ERP  No.  DS-3LM-L650,19-OR,  Rating 
LO.  Josephine  and  Jackson  Klamath 
Sustained  Yield  Unit,  Ten-Year  Timber 
Management  Plan.  OR.  SUMMARY: 
EPAs  review  concluded  that  the  project 
would  result  in  no  significant 
environmental  impacts. 

ERP  No.  DR-COE-G36049-TX,  Rating 
LO,  Wright  Patman  Lake  and  Dam. 
Operation  and  Maintenance  Program, 
Sulphur  R.,  TX.  Summary:  EPA  did  not 
identify  any  potential  environmental 
impacts  requiring  substantive  changes 
to  the  proposal. 

ERP  No.  D-USN-Cl  1004-00,  Rating 
EC2,  Battleship  Surface  Action  Group 
Homeport.  Construction  and  Operation, 
NY.  MA.  RI.  Summary;  EPA  stated  the 
FEIS  should  address  potential  waste 
generation  and  disposal  problems 
associated  with  homeporting  operations. 
The  FEIS  should  also  provide  more 


detailed  information  regarding 
mitigation  measures  proposed  to  lessen 
traffic  and  air  quality  impacts. 

Final  EISs 

ERP  No.  F-AFH-E36151-NC,  Moss 
Neck  Watershed.  Protection  and  Flood 
Prevention.  NC.  SUMMARY:  EPA 
concludes  that  the  comments  offered  on 
the  DEIS  were  satisfactorily  addressed 
and  have  no  objections  to  the  adoption 
of  the  FEIS. 

ERP  No.  F-CDB-C89022-NY,  Norstar 
PLara  Development.  Grant,  NY. 
SUMMARY:  EPAs  concerns  were 
adequately  addressed  in  the  FEIS.  EPA 
lacks  objections  to  the  overall  project 
provided  that  air  quality  mitigation 
measures  are  employed. 

FJ^P  No.  F-COE-E02006-00,  Alabama 
and  Mississippi  Hydrocarbon 
Rrsources,  Exploration  and  Production 
Permit,  AL,  MS.  SUMMARY:  EPAs 
environmental  concerns  that  were 
expressed  in  comments  on  the  DEIS 
were  satisfactorily  addressed. 

ERP  No.  F-COE-E36111-MS, 
Sowashee  Creek  Watershed  Protection 
iind  Flood  Control  Project.  MS. 
SUMMARY:  EPA  finds  our  comments  on 
the  DEIS  regarding  the  necessary 
mitigation  measures  for  this  facility 
have  been  implemented. 

ERP  No.  F-FHW-F40191-IL,  Staley 
Viaduct  and  IL-121,  Improvements,  IL. 
SUMMARY:  EPAs  review  of  the  FEIS 
did  not  identify  any  significantly 
adverse  environmental  impacts 
associated  with  the  project. 

ERP  No.  F-FHW-F40210-MI. 
Edgewood  Blvd.  Improvement,  Between 
Logan  and  Cedar  Streets,  MI. 
SUMMARY:  EPA  has  objections  to 
implementation  of  the  selected 
alternative  due  to  projected  noise, 
neighborhood  disruption,  and  pedestrian 
safety  impacts.  EPA  strongly 
recommends  that  FHW'A  reconsider  its 
decision,  and  review  again  the  benefits 
of  the  rejected  Alternative  C. 

ERP  No.  F-MMS-K03011-CA,  Pt. 
Arguello  Field  OCS  Oil  and  Gas 
Development,  Gaviota  Processing 
Facility,  Development  and  Production 
Plan,  Right-of-Way,  Platform 
Verification  and  Drill  Permit  Approval, 
CA,  Pacific  Ocean.  SUMMARY:  The 
FEIS  was  responsive  to  issues  EPA 
raised  on  the  DEIS,  with  the  exception 
of  air  quality  issues.  In  particular.  EPA 
noted  that  the  FEIS  minimized  the 
project's  potential  air  quality  impacts, 
especially  for  PSD  violations  and 
cumulative  air  quality  impacts  in  the 
Santa  Barbara  area. 

ERP  No.  F-SCS-H36053-KS,  South 
Fork  Watershed  Flood  Control  Plan.  KS. 


► 
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SUMMARY:  EPAs  comments  were 
adequately  addressed  in  the  FEIS. 

Dated:  December  31. 19M. 
Allan  Hinch, 

Director.  Office  of  Federal  Activities. 
|FR  Doc.  65-256  Filed  l-S-65;  8.-45  am] 

BILUNG  COOC  tUiy-iO-U 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  D.C.  Offlce  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington.  D.C. 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  i  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-004004-001. 

Title:  Portland  Terminal  Agreement. 

Parties: 

The  Port  of  Portland  (Port) 

The  Six  Japanese-Flag  Line  Carriers 
(Carriers) 

Synopsis:  Agreement  No.  224-004004 
provides  that  there  will  be  an  annual 
escalation  of  the  minimum  guarantee 
and  discount  plateaus  equal  in 
percentage  to  one-half  of  the  increase 
taken  by  the  Port  in  its  Cargo  NOS 
wharfage  rates,  as  published  in  the 
Port's  terminal  tariff.  The  tariff  now 
names  per  container  wharfage  rates  on 
cargo  in  containers.  To  eliminate  any 
confusion  as  to  whether  the  per 
container  rates  or  the  Cargo,  NOS  rates 
should  apply  as  provided  by  the 
agreement.  Agreement  No.  224-004004- 
001  clarifies  the  agreement's  language 
and  ensures  that  the  per  container 
wharfage  rates  would  take  precedence 
on  cargo  in  containers. 

Agreement  No.:  212-010386-006. 

Title:  Argentina/U.S.  Atlantic  Coast 
Agreement. 

Parties:  ' 

United  States  Lines  (S.A.)  Ina 

Empresa  Lineas  Maritimas  Argentinas 
S.A. 

A.  Bottacchi  S.A.  de  Navegacion 
C.F.I.I. 

Companhia  de  Navegacao  Lloyd 
Brasileiro 


A/S  Ivarans  Rederi 

Van  Nievelt 

Goudriaan  &  Co.  BY  (Holland  Pan 
Am) 

Cylanco,  S.A. 

Reefer  Express  Lines  Pty.,  Ltd. 

Synopsis:  The  proposed  amendment 
would  restate  the  agreement  in 
accordance  with  the  Commission's 
format,  organization  and  content 
requirements  and  would  delete  the  port 
of  Key  West.  Florida  from  the  scope  of 
the  agreement.  It  would  also  make 
clarifying  changes  to  conform  with  the 
Commission's  requirements  concerning 
interstitial  authority.  The  parties  have 
requested  a  shortened  review  period. 

Agreement  No.:  212-010388-004. 

Title:  U.S.  Atlantic  Coast/Argentina 
Agreement. 

Parties: 

United  States  Lines  (S.A.)  Inc. 

Empresa  Lineas  Maritimas  Argentinas 
S.A. 

A.  Bottacchi.  S.A  de  Navegacion 
C.F.I.I. 

Synopsis:  The  proposed  amendment 
would  restate  the  agreement  in 
accordance  with  the  Commission's 
format,  organization  and  content 
requirements  and  would  delete  the  port 
of  Key  West,  Florida  from  tlie  scope  of 
the  agreement.  It  would  also  make 
clarifying  changes  to  conform  with  the 
Commission's  requirements  concerning 
interstitial  authority.  The  parties  have 
requested  a  shortened  review  period. 

Agreement  No.:  202-010637-004. 

Title:  North  Europe-U.S.  Atlantic 
Conference  Agreement. 

Parties: 

Atlantic  Container  Line  (CLE.) 

Dart-ML  Limited 

Hapag-Lloyd  AG 

Compagnie  Generale  Maritime 

Sea-Land  Service,  Inc. 

Trans  Freight  Lines,  Inc. 

United  States  Lines,  Inc. 

Intercontmental  Transport  (ICT)  BV 

Synopsis:  The  proposed  amendment 
would  modify  the  agreement  to  more 
specifically  delineate  among  shippers, 
shippers'  associations,  shipper  councils 
and  other  shipper  groups  and  refer  to 
applicable  statutory  definitions  under 
the  Shipping  Act  of  1984. 

Agreement  No.:  217-010649-001. 

Title:  Johnson  Scanstar/Hapag-Uoyd/ 
Pacific  Europe  Express  Space  Cross 
Charter  and  Sailing  Agreement. 

Parties: 

The  East  Asiatic  Company,  Ltd. 

Blue  Star  Line,  Ltd. 

Hapag-Lloyd  AG 

Compagnie  General  Maritime 

Intercontinental  Transport  (ICT)  BV 

Synopsis:  The  proposed  amendment 
would  provide  that  no  party  may 
directly  or  indirectly  conduct  or  operate 


an  ocean  carrier  container  service  in  the 
trade  other  than  under  the  provisions  of 
the  agreement. 

Agreement  No.:  202-01065ft-001. 

Title:  North  Europe-U.S.  Gulf  Freight 
Association. 

Parties: 

Atlantic  Cargo  Services,  AB 

Compagnie  Generale  Maritime 

Hapag-Lloyd  AG 

Intercontinental  Transport  (ICT)  BV 

Lykes  Bros.  Steamship  Co..  Inc. 

Sea-Land  Service,  Inc. 

Trans  Freight  Lines,  Inc. 

Synopsis:  The  proposed  amendment 
would  provide  for  space  chartering 
among  the  parties  and  would  expand 
the  scope  of  the  agreement  to  include 
all-water  and  through  shipments  to  and 
via  U.S.  West  coast  ports  from  and  via 
European  ports  and  points  presently 
within  the  scope  of  the  agreement.  It 
would  also  restate  the  authority  of  the 
parties  with  regard  to  transactions  with 
shippers,  shippers'  associations,  shipper 
councils  and  other  shipper  groups. 

Agreement  No.:  202-010676-001. 

Title:  Mediterranean/U.S.A.  Freight 
Conference. 

Parties: 

Atlanttrafik  Express  Sen'ices,  Ltd. 

Achille  Lauro 

C.I.A.  Venezolana  de  Navegacion 

Compania  Trasatiantica  Espanola. 
S.A. 

Constellation  Lines,  S.A. 

Costa  Line 

d'Amico  Societa  di  Navigazione  per 
Azioni 

Farrell  Lines,  Inc. 

"Italia"  Societa  per  Azioni  de 
Navigazione 

Jugolinija 

Jugooceanija 

Lykes  Lines 

Nedlloyd  Lines 

Nordana  Line/Dannebrog  Lines  AS 

Sea-Line  Senice,  Inc. 

Synopsis:  The  proposed  amendment 
would  admit  Zim  Israel  Navigation  Co.. 
Ltd.  as  a  party  to  the  agreement.  The 
parties  have  requested  a  shortened 
review  period. 

Agreement  No.:  224-010711. 

Title:  Tampa  Terminal  Agreement. 

Parties: 

Tampa  Port  Authority  (Authority) 

Petroleum  Packers,  Inc.  (PPl) 

Synopsis:  Agreement  No.  224-010711 
provides  for  the  lease  by  the  Authority 
to  PPI  of  6  acres  of  land  at  Hookers 
Point  in  the  Tampa  Terminal  Area.  PPI 
will  perform  marine  terminal  operations 
on  the  premises  in  connection  with 
foreign  commerce.  The  lease  will 
become  operative  upon  the 
determination  of  its  effective  date  by  the 
Commission. 
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By  Order  of  the  Federal  Maritime 
Conunission. 

Dated:  December  31. 1984. 
Francis  C  Huniey, 
Sef:refary. 

[VR  Doc.  85-294  Filed  1-3-85:  a45  am) 
muuma  coot  t7m-•v^a 


Ocean  Freight  Forwarder  License;  Ove 
Ctvistensen  et  al.;  Applicants 

Notice  is  gi\en  that  the  following 
applicants  have  filed  with  the  Federal 
Maritime  Commission  applications  for 
licenses  as  ocean  freight  forwarders 
pursuant  to  section  19  of  the  Shipping 
Act  of  19ft4  (46  U.S.C.  app.  1718  and  46 
CFR  Part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
communicate  wiih  the  Director,  Bureau 
of  Tariffs,  Federal  Maritime 
Commission,  Washington,  DC  20573. 
Ove  Christensen,  7146  Mezzanine  Way. 

Long  Beach.  CA  90608 
Hiroyuki  Wada  dba  Amex  Trans-World 

Company.  16416  Nurthcase  Drive. 

Suite  140,  Houston.  TX  77060 
Great  World  Express  Corp..  1305 

Crandview  Drive,  South  San 

Francisco.  CA  94080,  Judy  Ting. 

President,  Thereses  Lu.  Vice  President 
Solmar  Logistics,  Inc.,  4544  Post  Oak 
Place.  Suite  148,  Houston.  TX  77027 

Officers:  Norman  Robert  Wittkamp, 
jr..  President/Director,  Thomas 
Arnold  Fuilen 
Sunrise  Cargo  Services.  Inc..  6775  N.W. 
25lh  Street.  Miami.  FL  33122-1801 

Officers:  Marcelle  Cham.  President. 
Francoise  Cham.  Secretary/ 
Treasurer 

By  the  Federal  Maritime  Commission. 

Dated:  December  31. 1984. 
Francis  C.  Humey, 
Secretary. 

jFR  Doc.  85-295  Filed  1-3-85;  8:45  am) 
MLLIwa  COOC  (TSO-OI-H 


Ocean  Freight  Forwarder  License: 
Kelly  *  Sisman  Co..  et  al.;  Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders,  46 
CFR  Part  510. 

License  Number:  FMC-1524 
Name:  Kennelly  &  Sisman  Co. 
Address:  563  Lycastle.  Detroit.  MI  48214 
Date  Revoked:  December  20. 1984 


Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  FMC-2311 

Name:  Kanical  Aero  Marine  Sei^ices, 

Inc. 
Address:  P.O.  Box  952.  Fremont,  CA 

94537 
Date  Revoked:  December  23, 1984 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 

License  Number  FMC-2347 

Name:  Selax  Transport  Corporation  dba 

International  Freight  Forwarders  & 

Co. 
Address:  11  East  26th  Street.  14th  Floor. 

New  York.  NY  10010 
Date  Revoked:  December  23. 1984 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 

License  Number  F'MC-2738 
Name:  Edel  Enterprises.  Inc. 
Address:  5419  N.W.  72nd  Avenue. 

Miami.  FL  33166 
Date  Revoked:  December  23, 1984 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
License  Number  FMC-664-R 
Name:  Imperial  Van  Lines  International. 

Inc.  &  Imperial  Van  Lines 

International  Inc.,  dba  Imperial 

International  Forwarding  Company 
Address:  23505  Crenshaw  Blvd,.  Suite 

100-A.  Torrance,  CA  90505 
Date  Revoked:  December  24, 1984 
Reason:  Surrendered  license  voluntarily 
License  Number  FMC-78 
Name:  Rex  &  Reynolds  Co..  Inc. 
Address:  27  Park  Place,  New  York,  NY 

10007 
Date  Revoked:  December  24. 1984 
Reason:  Requested  revocation 

voluntarily 
Eugene  P.  Stakem, 
Deputy  Director.  Bureau  of  Tariffs. 
[FR  Doc.  85-296  Filed  1-3-85:  8:45  am) 
wixMO  COOC  srw-oi-* 


FEDERAL  RESERVE  SYSTEM 

Bankers  Tnist  New  York  Corp.; 
Application  To  Engage  de  Novo  lf« 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  {  225.23(a)(3) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(3))  for  the  Boards  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(L)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a)),  to  engage  de  novo 
through  national  bank  subsidiaries  in 
deposit-taking,  including  the  taking  of 
demand  deposits,  and  other  activities 
specified  below.  The  proposed 
subsidiaries  will  not  engage  in 
commercial  lending  transactions  as 


defined  in  Regulation  Y,  The  Board  has 
determined  by  order  that  such  activities 
are  closely  related  to  banking.  U.S. 
Trust  Company  [70  Federal  Reserve 
Bulletin  371  (1984)).  Although  the  Board 
is  publishing  notice  of  this  application, 
under  established  Board  policy  the 
record  of  the  application  will  not  be 
regarded  as  complete  and  the  Board  will 
not  act  on  the  application  unless  and 
until  preliminary  charters  for  the 
proposed  national  bank  subsidiaries 
have  been  submitted  to  the  Board. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  sufTice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Federal  Reserve 
Bank  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  23. 
1985. 

A.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett.  Vice  President)  33 
Liberty  Street.  New  York,  New  York 
10O45: 

1.  Bankers  Trust  New  York 
Corporation.  New  York.  New  York;  to 
engage  through  the  following  national 
bank  subsidiaries  in  consumer  and 
mortgage  lending,  trust  services  and 
investment  advisory  services,  and 
deposit-taking,  including  demand 
deposits:  Bankers  Trust  Company  of 
Houston,  N.A.,  Houston,  Texas;  Bankers 
Trust  Company  of  Dallas,  Dallas,  Texas; 
Bankers  Trust  Company  of  California, 
N.A.,  Los  Angeles.  California  (with  a 
branch  in  San  Francisco);  Bankers  Trust 
Company  of  Georgia,  N.A.,  Atlanta, 
Georgia;  and  Bankers  Trust  Company  of 
Illinois.  N.A.,  Chicago,  Illinois.  These 
activities  would  be  conducted  in  the 
standard  metropolitan  statistical  areas 
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of  Chicago,  Illinois;  Houston,  Texas; 
Dallas,  Texas;  Atlanta,  Georgia;  Los 
Angeles,  California;  apd  San  Francisco, 
California. 


ape 


Board  of  Governors  of  the  Federal  Reserve 
System,  December  28. 1964. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-198  Filed  1-4-65:  8:45  am] 

■HJJNG  COOC  U10-01-II 

First  University  Bancorp,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  §  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  ofDces  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  sufHce  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
25, 1985. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  E.  Randall,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

First  University  Bancorp,  Inc., 
Newton,  Massachusetts;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
University  Bank  and  Trust  Company, 
Newton,  Massachusetts. 

B.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams,  Vice  President)  1455  East 
Sixth  Street,  Cleveland,  Ohio  44101: 

1.  Toledo  Trustcorp,  Inc..  Toldeo, 
Ohio;  to  acquire  100  percent  of  the 
voting  shares  of  Trustcorp  Inc., 
Columbus,  Ohio. 

C.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 


1.  Cowden  Bancorp,  Inc.,  SpringHeld, 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  Oakwood  Bancorp,  Inc., 
Springfield,  Illinois,  thereby  indirectly 
acquiring  State  Bank  of  Oakwood, 
Oakwood,  Illinois. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  ].  Hedblom,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

X.Johnco,  Inc.,  Whitehall.  Wisconsin; 
to  become  a  bank  holding  company  by 
acquiring  80.7  percent  of  the  voting 
shares  of  John  O.  Melby  &  Co.  Bank. 
Whitehall,  Wisconsin. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198. 

1.  Flint  Hills  Financial  Services 
Corporation,  Leawood,  Kansas;  to 
become  a  bank  holding  company  by 
acquiring  80  percent  of  the  voting  shares 
of  Americus  State  Bank,  Americus, 
Kansas.  In  this  regard,  Colt  Investments, 
Inc.,  Leawood,  Kansas,  has  applied  to 
acquire  24.9  percent  of  the  voting  shares 
of  Flint  Hills  Financial  Services 
Corporation,  Leawood,  Kansas,  thereby 
indirectly  acquiring  Americus  State 
Bank,  Americus,  Kansas. 

2.  Nationwide  Banksbares,  Inc.,  West 
Point,  Nebraska;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Charter 
West  National  Bank,  West  Point, 
Nebraska,  a  de  novo  bank. 

3.  Superior  Bancshares,  Inc.,  Kansas 
City,  Missouri;  to  become  a  Bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Superior 
National  Bank,  Kansas  City,  Missouri. 

4.  Thatcher  Banking  Corporation, 
Denver,  Colorado;  to  acquire  95  percent 
of  the  voting  shares  of  The  First 
National  Bank  of  Salida,  Salida, 
Colorado,  and  at  least  5  percent  of  the 
voting  shares  of  Pitkin  County  Bank  and 
Trust  Co.,  Aspen,  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  28, 1964. 
lames  McAfee, 

Associate  Secrplory  of  the  Board. 
[FR  Doc.  85-199  Filed  1-3-85;  8:45  amj 

BILUNQ  CODE  B210-01-M 


Horizon  Bancorp;  Application  To 
Engage  de  Novo  in  Nonbanking 
Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(3) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(3))  for  the  Board's  approval 
under  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  §  1843(c)(8)) 
§  225.21(a)  of  Regulation  Y  (12  CFR 


225.21(a)),  to  engage  de  novo  through  a 
state  chartered  bank  subsidiary  in 
deposit-taking,  including  the  taking  of 
demand  deposits,  and  other  activities 
specified  below.  The  proposed 
subsidiary  will  not  engage  in 
commercial  lending  transactions  as 
defined  in  Regulation  Y.  The  Board  has 
determined  by  order  that  such  activities 
are  closely  related  to  banking.  U.S. 
Trust  Company  (70  Federal  Reserve 
Bulletin  371  (1984)).  Although  the  Board 
is  publishing  notice  of  this  application, 
under  established  Board  policy  the 
record  of  the  application  will  not  be 
regarded  as  complete  and  the  Board  will 
not  act  on  the  application  unless  and 
until  a  preliminary  charter  for  the 
proposed  bank  subsidiary  has  been 
submitted  to  the  Board. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resotirces, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Federal  Reserve 
Bank  or  the  offices  of  the  Board  of 
Governors  not  later  than  Januarj'  23, 
1985. 

A.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Horizon  Bancorp,  Morristown,  New 
Jersey;  to  engage  through  a  state 
chartered  bank  subsidiary.  Horizon 
State  Bank  of  New  York,  New  Yoric, 
New  York,  in  consumer  and  mortgage 
lending  and  deposit-taking,  including 
demand  deposits. 
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Board  of  Governors  of  the  Federal  Reserve 
System.  December  28,  1984. 
loniM  McAfee. 

Associate  Secretary  of  the  Bixinl 
|FR  Doc.  85-200  Filed  1-3-65:  8:45  dm| 
MIXNia  cooc  uio-ot-« 

NCNB  Corp.  et  at.;  Applications  To 
Engage  d«  Novo  in  Permissible 
Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  225.23(a)(1)  of  the  Boards  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwised 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  23.  1985. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President), 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  NCNB  Corporation.  Charlotte, 
.North  Carolina;  to  conduct  data 
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processing,  transmission,  and  related 
activities  as  previously  appro\ed, 
throughout  the  United  States  and  to 
offer  and  provide  data  processing, 
transmission,  and  related  services  to 
other  EFT  networks,  through  Florida 
Interchange  Group,  Inc.,  Orlando, 
Florida. 

B.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President),  100  North  6th  Street. 
Philadelphia,  Pennsylvania  19105: 

1.  CoreStates  Financial  Corp., 
Philadelphia,  Pennsylvania;  to  engage 
through  its  existing  indirect  subsidiary. 
Congress  Financial  Corporation, 
Philadelphia,  Pennsylvania,  in  the 
previously  approved  activities  of 
factoring,  commercial  finance  and 
leasing  of  personal  and  real  property. 
This  application  is  for  the  expansion  of 
the  geographic  scope  of  activities  to 
include  the  entire  United  Slates. 

C.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President), 
400  South  Akard  Street,  Dallas.  Texas 
75222: 

1.  Texas  Valley  Bancshares.  Inc.. 
Weslaco.  Texas;  to  engage  de  novo 
through  its  subsidiary,  Texas  Valley 
Leasing  Company,  Inc.,  Weslaco,  Texas, 
in  leasing  personal  or  real  property  or 
acting  as  agent,  broker,  or  adviser  in 
leasing  such  property. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President),  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Utah  Bancorporation,  Salt  Lake 
City,  Utah;  to  engage  de  novo  through  its 
subsidiary,  Valley  Utah  Insurance 
Company  Inc.,  Salt  Lake  City,  Utah,  in 
acting  as  an  insurance  agent  or  broker 
at  a  bank-related  office  with  respect  to 
any  insurance  that  is  directly  related  to 
an  extension  of  credit  by  a  bank  or 
bank-related  firm  of  the  kind  described 
in  Regulation  Y,  or  indirectly  related  to  a 
provision  of  other  financial  services  by 
a  bank  or  such  a  bank-reldted  firms;  and 
acting  as  underwriter  through  a  wholly 
owned  subsidiary,  for  credit  life, 
accident  and  health  insurance  that  is 
directly  related  to  an  extension  of  credit. 
These  activities  would  be  conducted  in 
the  State  of  Utah. 

Board  of  Governors  of  the  Federal  Reserve 
Syst^.  December  28. 1984. 
laiiM*  McAfee. 

Associate  Secretary  of  the  Board. 
(FR  Doc.  85-201  Filed  l-J-85:  8:45  am) 
BHjjNa  COOC  nie-ei-M 


UMI 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Submitted  to  the  Off ic« 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OM6)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  December  28. 
1984. 

Social  Security'  Administration 

Subject:  Workers  Compensation/Public 
Disability  Benefit  Questionnaire-SSA 
546  (0960-0247)  Extension 

Respondents:  Individuals 

Subject:  Referral  and  Treatment  Status 
of  SSI  Drug  Addicts  or  Alcoholics- 
SSA  874  (0960-0331  )-Extension 

Respondents:  State  and  local 
governments 

Subject:  Report  on  AFDC  Assistance 
Units  Receiving  Excludable  Support 
and  Maintenance  Assistance  and 
Home  Energy  Assistance — New 

Respondents:  States 

OMB  Desk  Officer  Robert  J.  Fishman 

Public  Health  Service 

Food  and  Drug  Administration 

Subject:  Medicated  Feed  Application — 

0910-0011-Extension 
Respondents:  Medicated  feed 

manufacturers 
OMB  Desk  Officer  Bruce  Artim 

Alcohol  Drug  Abuse  and  Mental  Health 
Administration 

Subject:  Drug  Abuse  Warning  Network 

(DAWN)  Extension— (0930-0078) 
Respondents:  Hospital  emergency  rooms 

and  medical  examiners/coroners 
OMB  Desk  Officer  Fay  S.  ludicello 

Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  the  HHS  Reports 
Clearance  Officer  on  202-245-6511. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address: 

OMB  Reports  Management  Branch,  New 
Executive  Office  Building,  Room  3208, 
Washington,  D.C.  20503.  ATTN:  (name 
of  OMB  Desk  Officer). 


^ 
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Dated:  December  28. 1964. 
loseph  F.  Costa, 

Director,  OfHce  of  Public  and  State  DaU 
Sj  steins. 

|FR  Doc.  85-134  Filed  1-3-85:  8:45  am| 

BILLING  CODE  41S0-«4-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

|OocketNo.84F-04081 

Mitsubishi  Chemical  Industries,  Ltd.; 
Filing  of  Food  Additive  Petition 

agency:  Food  and  Dri^  Administration. 
action:  Notice.  I 


SUMMARY:  The  Food  atid  Drug 
Administration  (FDA)  is  announcing 
that  Mitsubishi  Chemical  Industries. 
Ltd..  has  filed  a  petition  proposing  that 
the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
sucrose  fatty  acid  esters  prepared  with 
the  solvents  dimethyl  sulfoxide  and 
isobutyl  alcohol.  | 

FOR  FURTHER  INFORMATION  CONTACr. 

Patricia  J.  McLaughlin,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334). 
Food  and  Drug  Administration,  200  C  St. 
SW..  Washington.  DC  2024.  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  Under 

the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5).  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  5A3839)  has  been  filed  by 
Mitsubishi  Chemical  Industries,  Ltd.,  5- 
2.  Marunouchi  2-chome.  Chiyoda-ku, 
Tokyo,  [apan,  proposinglhat  §  172.859 
Sucrose  fatty  acid  esters  (21  CFR 
172.859)  be  amended  to  provide  for  the 
safe  use  of  dimethyl  sulfoxide  and 
isobutyl  alcohol  as  solvents  in  the 
preparation  of  sucrose  fatty  acid  esters. 
The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  envirorunental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c)  (proposed  December  11, 
1979;  44  FR  71742). 

Dated:  December  20.  WM. 
Sanford  A.  Miller,  I 

Director.  Center  for  Food  Safely  and  Applied 
Nutrition.  \ 

|FR  Doc.  85-187  Filed  1-3-85:  8:45  am] 

BILLING  CODE  4160-01-M       , 


f  Docket  No.  ft4F-0396] 

Naico  Chemical  Co.;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  Nalco  Chemical  Co..  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  phosphoric  acid,  mono- 
and  diisooctyl  esters,  compounds  with  t- 
alkyl(Cij-Ci4)  primary  amines  as  a 
corrosion  inhibitor  or  rust  preventative 
in  lubricants  with  incidental  food 
contacts. 
FOR  FURTHER  INFORMATION  CONTACT: 

Blondell  Anderson.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334), 
Food  and  Drug  Administration,  200  C  St. 
SW..  Washington.  DC  20204,  202-472- 
5740. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  5B3837)  has  been  filed  by 
Nalco  Chemical  Co.,  2901  Butterfield 
Rd.,  Oak  Brook,  IL  60521,  proposing  that 
§  172.3570  Lubricants  with  incidental 
food  contact  (21  CFR  172.3570)  be 
amended  to  provide  for  the  safe  use  of 
phosphoric  acid,  mono-  and  diisooctyl 
esters,  compounds  with  t-alkyl(Cij-Cn) 
primary  amines  as  a  corrosion  inhibitor 
or  rust  preventative  in  lubricants  with 
incidental  food  contact. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c)  (proposed  December  11. 
1979:  44  FR  71742). 

Dated;  December  20, 1984. 
Sanford  A.  Miller, 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 
[KR  Doc.  85-188  Filed  1-3-85:  8:45  am] 

BILUNG  CODE  4160-01-M 


National  Institutes  of  Health 

Arteriosclerosis,  Hypertension  and 
Lipid  Metabolism  Advisory  Committee; 
Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Arteriosclerosis,  Hypertension  and  Lipid 


Metabolism  Advisory  Committee, 
National  Heart.  Lung,  and  Blood 
Institute.  February  21-22. 1985.  Wilson 
Hall.  Building  1,  3rd  Floor,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20205.  The  entire  meeting  will  be  open  to 
the  public  from  8:30  a.m.  to 
approximately  5:00  p.m.  on  Thursday. 
February  21.  and  from  8:30  a.m.  to 
adjournment  on  Friday,  February  22,  to 
evaluate  program  support  in 
Arteriosclerosis,  Hypertension  and  Lipid 
Metabolism.  Attendance  by  the  public 
will  be  limited  on  a  space  available 
basis. 

Ms.  Terry  Bellicha.  Chief,  Public 
Inquiry  and  Reports  Branch,  National 
Heart.  Lung,  and  Blood  Institute. 
Building  31.  Room  4A21.  National 
Institutes  of  Health,  Bethesda.  Maryland 
20205,  (301)  496-4236,  will  provide 
summaries  of  the  meeting  and  rosters  of 
the  committee  members. 

Dr.  G.C.  McMillan,  Associate  Director, 
Arteriosclerosis,  Hypertension  and  Lipid 
Metabolism  Program,  NHLBI,  Room  4C- 
12,  Federal  Building,  National  Institutes 
of  Health,  Bethesda,  Maryland  20205, 
(301)  496-1613.  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.837.  Heart  and  Vascular 
Diseases  Research,  National  Institutes  of 
tlealth) 

Dated:  December  24. 1984. 
Betty  ].  Beveridge. 

N/H  Committee  Management  Officer. 
[FR  Doc.  85-191  Filed  1-3-85;  8:45  am) 

BILLING  CODE  4140-01-H 


Research  Centers  in  Minority 
Instltiutions  Award;  Meeting 

The  purpose  of  this  notice  is  to 
announce  the  Research  Centers  in 
Minority  Institutions  (RCMI)  Award,  a 
new  type  of  grant,  by  the  National 
Institutes  of  Health  (HIH).  The 
Conference  Report  on  the  Fiscal  Year 
1985  Appropriation  for  the  Office  of  the 
Director.  NIH.  specifies  that  the  purpose 
of  the  award  is  "to  establish  research 
centers  in  those  predominantly  minority 
institutions  which  offer  doctoral  degrees 
in  the  health  professions  or  the  sciences 
related  to  the  health  *  *  *  " 

The  RCMI  Program  will  be  managed 
by  the  Office  of  the  Director,  Division  of 
Research  Resources.  The  program  is 
designed  to  provide  grants  of  up  to 
Si  .000,000  per  year  for  five  years,  to  help 
eligible  institutions  enrich  their  research 
environments  via  selected 
improvements  in  their  human  and 
physical  resources.  For  example,  the 
funds  awarded  could  be  used  for  the 
salaries  of  key  research  and  research- 
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support  personnel,  instrumentation,  and 
alterations  and  renovation  of  facilities. 
These  expenditures  are  intended  to 
complement  ongoing  and  planned 
research  activities,  such  as  projects 
funded  by  Minority  Biomedical 
Research  Support  grants,  Minoritj- 
Access  to  Research  Career  awards, 
traditional  NIH  and  ADAMHA  research 
project  grants,  and  indjvidua!  and 
institutional  research  fellowships. 

To  be  eligible  to  compete  for  an  RCMI 
Award,  an  institution  must  have  50 
percent  or  more  minority  enrollment  and 
offer  doctoral  degrees  in  the  health 
professions  or  the  sciences  related  to 
health.  Officials  of  doctorate  granting 
schools  who  feel  their  institutions  may 
be  eligible  for  an  RCMI  Award  should 
contact  Ms.  Mary  L  Miers,  Institutional 
Liaison  Officer.  Office  of  Extramural 
Research  and  Training,  Shannon 
Building — Room  115,  National  Institutes 
of  Health.  Bethesda.  Maryland  20205. 
Telephone:  (301)  496-5306. 

On  the  basis  of  information  currently 
available  to  the  NIH,  the  following 
eligible  institutions  have  been  notified 
and  have  been  furnished  a  copy  of  the 
draft  guidelines  for  the  RCMI  Award: 
Atlanta  University  Graduate  School 
City  College  of  the  City  University  of 

New  York  (CUNY) 
Drew  Postgraduate  Medical  School 
Florida  A&M  School  of  Pharmacy 
Howard  University  Graduate  School 
Howard  University  Medical  School 
Meharry  Medical  College 
Morehouse  Medical  School 
Ponce  Medical  School.  Puerto  Rico 
Texas  Southern  University 
Tuskegee  Institute 

University  of  Puerto  Rico.  Rio  Piedraa 
University  of  Puerto  Rico,  San  Jaun 
A  special  meeting,  attendance  by  the 
public  limited  to  space  available,  will  be 
held  on  January  30, 1985. 
Representatives  of  the  eligible 
institutions  and  other  interested 
individuals  will  have  an  opportunity  to 
offer  comments  and  recommendations 
about  the  draft  guidelines.  For  a  copy  of 
the  draft  guidelines,  information 
regarding  this  new  program,  and  time 
and  location  of  the  meeting,  please 
contact  Dr.  James  F.  OT)onnell.  Deputy 
Director.  Division  of  Research 
Resources,  Building  31 — Room  5B03, 
National  Institutes  of  Health,  Bethesda. 
Maryland  20205.  Telephone:  (301)  496- 
6023. 

Dated:  December  27. 1984. 
(amea  B.  Wyngaaidm. 
Director.  National  Insdtutes  ofHelath. 
|FR  Doc.  85-192  FUed  1-3-85:  8:45  amj 
MUMS  COM  4M«-ava 


DEPARTMErrr  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf  North  Atlantic 
Oil  and  Gas  Lease  Sale  82 

Offshore  oil  and  gas  lease  Sale  82. 
Part  U.  as  proposed  in  49  FR  20408-20425 
(May  14. 1984)  has  been  cancelled. 
Factors  leading  to  this  decision  were: 
lack  of  industry  interest  at  this  time  and 
loss,  resulting  from  a  recent  ruling  by 
the  International  Court  of  Justice,  of 
much  of  the  most  geologically 
prospective  acreage  in  the  proposed  sale 
area. 

Dated:  December  21. 1984. 
William  D.  Bettenberg, 

Director.  Minerals  Management  Service. 
|FR  Doc.  8&-1S4  Filed  1-3-85;  8:45  am] 

MUJHOCOOC  431»4«-a 


Request  for  Comments  on  Sals 
Central  Gulf  of  Mexico 


AGCNCY:  Minerals  Management  Service. 
Interior. 

AcnOK  Request  for  comments. 

summary:  The  purpose  of  this  Notice  is 
to  request  comments  from  all  interested 
parties,  including  recommendations  on 
alternative  procedures,  on  a  proposed 
stipulation  the  Minerals  Management 
Service  (MMS)  is  considering  for  use  in 
Sale  98— Central  Gulf  of  Mexico 
regarding  the  leasing  of  blocks  in 
Warning  Area  155.  Comments  are  also 
being  requested  on  a  stipulation 
prohibiting  discharges  of  any  kind  into 
the  waters  of  the  Mississippi  Sound.  The 
proposed  stipulations  appear  in  whole 
under  paragraph  13.  Stipulation  No.  6— 
Military  Impact  Zone  and  paragraph  14. 
Information  to  Lessees  clause  (i)  of  the 
proposed  Notice  of  Sale  for  Sale  98 
published  this  date  elsewhere  in  the 
Federal  Register. 

DATE:  Written  comments  must  be 
received  on  or  before  March  5. 1985. 

ADDRESSES:  Written  comments  should 
be  submitted  to  the  Chief,  Offshore 
Leasing  Management  Division.  Minerals 
Management  Service.  Mail  Stop  645. 
12203  Sunrise  Valley  Drive,  Reston, 
Virginia  22091.  Hand  deliveries  may  be 
made  to  Room  2515,  Department  of  the 
Interior  Building.  18th  and  C  Streets. 
N.W..  Washington.  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Oynes.  Chief,  Offshore  Leasing 
Management  Division  at  (202)  343-6906. 


Wm.  D.  BeKenberg. 

Director.  Minerals  Management  Service. 
(FR  Doc.  8^10  Filed  1-3-85:  8:45  am) 

BILLING  COOC  4310-im-M 

National  Park  Service 

Sleeping  Bear  Dunes  National 
Lakeshore;  Revised  Boundary  Map 

The  boundary  of  Sleeping  Bear  Dun  as 
National  Lakeshore.  authorized  October 
21. 1970.  84  Stat.  1075.  is  revised  to  show 
approximately  115  acres  acquired  as 
uneconomical  remnants.  The  new 
boundary  deletes  seven  small  parcels, 
generally  less  than  1  acre  and  totaling 
approximately  4.5  acres.  These  parcels 
are  part  of  larger  privately-owned  tracts 
lying  outside  the  boundary  and  are  not 
needed  for  the  purposes  of  the 
lakeshore. 

This  boundary  change  is  made 
pursuant  to  the  authority  contained  in 
the  act  of  June  la  1977.  91  Stat.  211,  as 
amended.  16  U.S.C.  4601-9(c). 

The  tracts  of  land  added  and  deleted 
are  identified  in  the  Sleeping  Bear  Dunes 
Land  Status  Maps.  Series  634-35000. 
These  maps  are  available  to  the  public 
for  inspection  at  the  following 
addresses: 
Director,  National  Park  Service, 

Department  of  the  Interior, 

Washington.  D.C.  20240 
Regional  Director.  Midwest  Regional. 

National  Park  Service.  1709  Jackson 

Street.  Omaha.  Nebraska  68102 
Superintendent,  Sleeping  Bear  Dunes 

National  Lakeshore.  400  Main  Street, 

Frankfort  Michigan  49635. 

Date:  September  19, 1984. 
Randall  R.  Pope, 

Regional  Director.  Midwest  Region. 
|FR  Doc  85-193  Filed  1-3-84:  8:45  am] 

MLUNO  COOC  431»-7«-M 


INTERSTATE  COMMERCE 
COMMISSION 

(Ex  Parte  No.  347;  Sut>-1] 

Coal  Rate  Guidelines— Nationwide; 
Environmental  Impact  Statement 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  availability  of  final 
environmental  impact  statement. 

SUMMARY:  The  Commission's  Section  of 
Energy  and  Environment  has  completed 
the  final  environmental  imoact 
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statement  for  the  above-entitled 
proceeding,  which  contemplates 
establishment  of  maximum  railroad  coal 
rate  guidelines.  In  an  effort  to  avoid 
waste  and  to  comport  with  budgetary 
objectives,  copies  of  the  final 
environmental  document  are  being  sent 
only  to  appropriate  federal  agencies  and 
to  organizations  and  individuals  who 
submitted  substantive  comments  on  the 
draft  environmental  impact  statement. 
Anyone  else  interested  in  obtaining  a 
copy  of  the  final  environmental 
document  may  do  so  by  contacting  the 
person  identified  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carl  Bausch,  Room  4143,  Interstate 
Commerce  Commission,  12th  St.  & 
Constitution  Ave.,  NW,  Washington, 
DC.  20423,  Telephone:  (202)  275-0800. 

Dated,  {anuary  4.  1985 
lames  H.  Bayne, 

Secretary. 

|FR  Doc.  85-205  Filed  l-i-85:  8:45  amj 

BILUNG  CODE  703S-01-M 


(Finance  Docket  No.  30567] 

Railroad  Carriers;  Missouri,  Kansas, 
Texas  Railroad  Co.;  Exemption; 
Issuance  of  Note 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 

SUMMARY:  The  Interstate  Commerce 
Commission  exempts  from  the 
requirements  of  prior  approval  under  49 
U.S.C.  11301  the  issuance  by  the 
Missouri-Kansas-Texas  Railroad 
Company  of  a  note  in  the  amount  of  $5.8 
million  in  favor  of  the  Federal  Railroad 
Administration. 

DATES:  This  exemption  will  be  effective 
on  January  4, 1985.  Petitions  to  reopen 
must  be  filed  by  January  24, 1985. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  30567  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423 

(2)  Petitioner's  representative:  Michael 
E.  Roper,  701  Commerce  Street, 
Dallas,  TX  75202 

FOR  FURTHER  INFORMATION  CONTACT: 
I.ouis  E.  Gitomer.  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2227.  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  or  call  289-4357  (DC 
Metropolitan  Area)  or  toll-free  (800)  424- 
5403. 

Decided:  Deceml>er  21. 1984. 


By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Andre,  Commissioners  Sterrett, 
Gradison.  Simmons.  Lamboley,  and  Strenio. 

James  H.  Bayne, 

Secretary. 

|FR  Doc.  85-206  Filed  1-3-85;  8:45  am) 

BtlXlNG  CODE  7IU5-01-M 


(Docket  No.  AB-SS;  Sut>-142X] 

Rail  Carriers;  Seaboard  System 
Railroad,  Inc.;  Abandonment 
Exemption;  Letcher  County,  KY 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  Exemption. 

summary:  The  Interstate  Commerce 
Commision  exempts  from  the 
requirements  of  prior  approval  under  49 
U.S.C.  10903  et  seq.,  the  abandonment 
by  the  Seaboard  System  Railroad.  Inc., 
of  2325  feet  of  track  in  Letcher  County, 
KY.  subject  to  standard  labor  protective 
conditions. 

DATES:  This  exemption  shall  be  effective 
on  December  28, 1984.  Petitions  to 
reopen  must  be  filed  by  January  24, 1985. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-55  (Sub-No.  142X)  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Petitioner's  representative:  Fred  R. 
Birkholz.  500  Water  Street, 
Jacksonville,  FL  32202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Louis  E.  Gitomer  (202)  275-7245. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to  T.S. 
InfoSystems,  Inc.,  Room  2227.  Interstate 
Commerce  Commission,  Washington, 
DC  20423,  or  call  289-4357  (DC 
Metropolitan  area)  or  toll  free  (800)  424- 
5403. 

Decided:  December  27, 1984. 

By  the  Commission.  Chairman  Taylor.  Vice 
Chairman  Andre,  Commissioners  Sterrett. 
Gradison,  Simmons,  Lamboley  and  Strenio. 
Commissioner  Sterrett,  joined  by 
Commissioner  Gradison,  would  not  have 
required  Seaboard  to  serve  this  decision  on 
the  shippers  on  the  line,  as  the  transaction 
will  not  affect  them  adversely.  Commissioner 
Lamboley  concurred  with  a  separate 
expression.  Vice  Chairman  Andre  was  absent 
and  did  not  participate. 
lames  H.  Bayne, 
Secretary. 

|FR  Doc.  85-209  Filed  1-3-85;  8:45  am) 
MIXING  COM  703$-01-M 


(Ex  Parte  No.  458) 

Railroad  Cost  of  Capital— 1984 


agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  institution  of  limited 
revenue  adequacy  proceeding. 

summary:  a  proceeding  will  be 
conducted  to  make  a  determination  of 
the  railroads'  cost  of  capital  for  1984. 

dates:  Notice  of  intent  to  participate 
due  on  January  14, 1985. 

Statement  of  railroads  due  March  1, 
1985.  Statement  of  other  interested 
parties  due  April  1, 1985.  Rebuttal 
statements  by  railroads  due  April  22, 
1985. 

A  commission  decision  will  be  issued 
as  soon  as  possible  after  the  record  is 
closed. 

ADDRESS:  Send  an  original  and  15  copies 
of  comments  and/or  an  original  and  one 
copy  of  the  notice  of  intent  to  participate 
to:  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT. 

Ward  L.  Ginn.  Jr..  (202)  275-7489. 

SUPPLEMENTARY  INFORMATION:  By  this 
notice,  we  are  instituting  a  proceeding  to 
determine  the  railroad  industry's  cost  of 
capital  rate  for  1984.  The  most  recent 
finding  regarding  the  railroads'  cost  of 
capital  was  made  in  Ex  Parte  No.  452. 
Railroad  Cost  of  Capital— 1983.  served  .. 
October  31. 1984  (49  FR  44030, 
November  1. 1984).  which  determined 
the  industry's  1983  cost  of  capital.  The 
instant  proceeding  will  be  similar  in  ^ 
scope  to  Ex  Parte  No.  452,  supra. 

Specifically,  we  are  sohciting 
comments  on;  (1)  The  railroads'  1984 
current  cost  of  debt  capital;  (2)  the 
railroads'  1984  cost  of  equity  capital; 
and  (3)  the  1984  market  value  capital 
structure  mix  of  the  railroad  industry. 
Our  conclusions  regarding  these  matters 
will  be  used  in  our  computation  of  the 
industry's  overall  or  composite  cost  of 
capital  for  1984. 

In  the  Commission's  six  previous  cost 
of  capital  proceedings,'  the  railroads' 


'  These  proceedings  are:  Ex  Parte  No.  452.  supra: 
Ex  Parle  No.  436.  Railroad  Cost  of  Capital— 1982. 
served  August  4. 1983;  Ex  Parte  No.  415.  Railroad 
Cost  of  Capital— 1981.  served  June  24. 1982:  Ex  Parte 
No.  381.  Adequacy  of  Railroad  Revenue  (1980 
Determination),  served  November  12. 1980;  Ex  Parle 
No.  363.  Adequacy  of  Railroad  Revenue  (1979 
Determination),  served  January  31. 1980:  and  Ex 
Parte  No.  353.  Adequacy  of  Railroad  Revenue  (1978 
Determination)  served  Decemlwr  5, 1078. 
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composite  cost  of  capital  was 
determined  using  only  two  of  the  three 
components  in  their  capital  structure: 
long-term  debt  and  coTimon  stock 
equity.  The  third  capital  component, 
preferred  stock  equity,  was  not  included 
in  the  determination.  Our  exclusion  of 
preferred  stock  resulted  largely  from  the 
■   finding,  made  by  Dr.  J.R.  Foster  in  Ex 
Parte  No.  353,  Adequacy  of  Railroad 
Revenue  (1978  Determination),  served 
December  5, 1978,  that  preferred  stock 
represented  only  a  small  proportion  of 
the  railroads'  capital  structure.  Dr. 
Foster  found  that,  for  a  sample  group  of 
railroads,  preferred  stock  accounted  for 
only  1.2  percent  of  book  value 
capitalization  in  1977.  Although  none  of 
the  parties  in  recent  cost  of  capital 
proceedings  have  argued  for  or  against 
the  exclusion  of  preferred  stock,  we, 
nevertheless,  believe  that  the  matter 
should  be  reconsidered,  especially  since 
we  now  determine  the  railroads'  capital 
structure  mix  on  the  basis  of  market 
values  and  net  book  values. 
Accordingly,  we  seek  comment  in  this 
proceeding  as  to  whether  or  not  the 
preferred  stock  component  should  be 
included  in  future  (i.e.,  1985  and  beyond) 
Commission  cost  of  capital 
determinations.  Given  the  long  lead  time 
required  by  the  parties  to  develop  data 
in  cost  of  capital  proceedings,  as  well  as 
our  long  history  of  excluding  the 
preferred  stock  component,  we  do  not 
believe  it  would  be  appropriate,  in  the 
instant  proceeding,  to  alter  our  present 
method  of  determining  the  railroads' 
cost  of  capital.  Our  purpose  here  is  to 
alert  the  parties  that  we  are 
reconsidering  the  matter  and  that  they 
may  be  required  to  submit  preferred 
stock  data  in  future  cost  of  capital 
proceedings. 

We  have  also,  in  past  proceedings, 
determined  the  industry's  cost  of  capital 
on  the  basis  of  data  for  a  sample  of 
railroads.  Initially  there  were  ten 
railroads  in  the  sample  but,  because  of 
mergers,  only  seven  companies  were 
used  for  the  most  recent  (i.e..  1983)  cost 
of  capital  determination.*  Railroads 
were  elected  for  the  sample  on  the  basis 
of  having  met  six  criteria.'  (These 


»  The  ten  railroads  were;  Ihe  Atchison.  Topeka 
and  Sania  Fe:  Burlington  Northern;  Chesapeake  * 
Ohio;  Denver  and  Rio  Grande  Western;  Missouri 
Pacific:  Norfolk  A  Western;  Seaboard  Coast  Line; 
Southern  Pacific;  Southern  Railway;  and  Union 
Pacific.  The  seven  surviving  holding  companies  for 
the  1983  cost  of  capital  determination  were: 
Burlington  Northern:  CSX;  Norfolk  Southern;  Rio 
Grande  industries:  Santa  Fe  Industries:  Southern 
Pacific:  and  Union  Pacific. 

*  The  criteria  are; 

(a)  The  company  is  listed  aa  a  Claaa  I  line-haul 
railroad  in  Moody's  Transportation  StonuaJ. 

(b)  If  the  railroad  i*  controHed  by  another 
company.  Ihe  parent  is  primarily  a  railroad 


criteria  were  developed  by  Dr.  Foster  in 
Ex  Parte  No.  353.  supra.)  We  now  find 
that  several  other  railroads  meet  some 
or  all  of  the  criteria.  Accordingly,  we 
seek  comment  on  the  appropriateness  of 
the  criteria  themselves  and  on  the  need, 
if  any.  to  revise  the  existing  sample  <- 
base.  For  the  same  reasons  stated  above 
regarding  the  use  of  preferred  stock,  we 
will  continue  to  use  the  existing  san\ple 
base  in  the  instant  proceeding. 
Revisions  to  that  base,  if  any.  will  be 
made  in  future  (1985  and  beyond)  cost  of 
capital  proceedings. 

We  emphasize  that,  for  purpose  of 
determining  the  railroads'  cost  of  capital 
for  1984,  comments  should  focus  on  the 
various  cost  of  capital  components 
developed  in  Ex  Parte  No.  452  supra. 
and  the  underlying  techniques  and 
methodologies  applied  in  their 
development.  The  primary  purpose  of 
this  proceeding  is  to  determine  a 
specific  cost  of  capital  for  1984. 

All  Class  1  railroads  shall  be 
respondents  in  this  proceeding.  They 
shall,  and  other  interested  parties  may, 
submit  evidence  that  will  enable  the 
Commission  to  update  the  cost  of  capital 
finding  of  Ex  Parte  No.  452,  supra,  in 
light  of  conditions  m  the  capital  markets 
during  1984.  With  respect  to  such 
evidence,  it  is  important  that  the  parties 
provide  the  Commission  with  copies  of 
all  underlying  workpapers  and 
background  materials  used  in  the 
preparation  of  statements.  In  addition, 
each  party  should  provide  the  other 
participants  in  this  proceeding  with 
access  to  these  workpapers  upon 
request. 

Any  party  intending  to  participate  in 
the  proceeding  shall  file  an  original  and 
one  copy  of  a  notice  of  intent  to 
participate.  To  conserve  time,  avoid 
unnecessary  expense,  and  limit  the 
service  of  statements  in  this  proceeding 
to  parties  who  intend  actively  to 
participate,  each  notice  of  intent  to 
'participate  shall  include  a  detailed 
statement  of:  (1)  Whether  the  party's 
interest  extends  merely  to  receiving 
Commission  releases  in  this  proceeding; 
(2)  whether  the  party  wishes  to 
participate  by  filing  and  receiving 
statements:  (3)  whether,  if  the  party 
wishes  to  file  statements,  its  interests 
can  be  consolidated  with  those  of  other 
parties  by  the  filing  of  joint  statements; 


company  and  it  not  already  included  in  the 
reference  group. 

(c)  The  railroad's  equipment  trust  obligations  are 
rated  at  least  Aa  by  Moody's. 

(d)  The  railroad's  bonds  are  rated  at  least  Baa  by 
Moody's. 

|e)  The  common  stock  is  rated  at  least  B  by 
Standard  ft  Poor's. 

in  The  company's  stock  is  listed  on  the  New  York 
or  American  Stock  Exchange. 


and  (4)  any  other  pertinent  information 
to  aid  in  limiting  the  service  list  to  be 
issued  in  this  proceeding.  The 
Commission  will  prepare  and  make 
available  to  all  parties  submitting 
notices  of  intent  to  participate,  a  service 
list  containings  the  names  and 
addresses  of  all  participants. 

Evidentiary  statements  of  the  parties 
are  due  on  or  before  the  dates  set  forth 
in  the  preamble  to  this  notice. 

An  original  and  15  copies  (if  possible) 
of  each  statement  shall  be  filed  with  the 
Commission,  and  one  copy  shall  be 
served  upon  each  party  on  the  service 
list. 

Copies  of  this  notice  shall  be 
available  to  the  public  from  the  Office  of 
the  Secretary,  and  the  notice  shall  be 
published  in  the  Federal  Register, 

This  action  does  not  appear  to  affect 
significantly  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources.  However,  comments  are 
invited. 

Dated:  December  26,  1984. 

By  the  Commission.  Chairman  Taylor.  Vice 
Chairman  Andre,  Commissioners  Sterrett. 
Gradison.  Simmons,  L.amboipy  and  Strenio. 
lames  H.  Bayne. 
Secretary. 
|FR  Doc.  85-207  Filed  1-3-  85;  8:45  am] 

MLLINQ  COOe  TOaS-OI-M 


(Docket  No.  AB-6  (Sui>-No.  231)1 

Burlington  Northern  Railroad  Co.; 
Abandonment  In  Merrick,  Howard, 
Sherman,  Valley,  and  Custer  Counties, 
NE;  Findings 

The  Commission  has  issued  a 
certificate  authorizing  Burlington 
Northern  Railroad  Company  to  abandon 
its  73.27-mile  rail  line  between  Palmer 
(milepost  0.00)  and  Sargent  (milepost 
73.27)  in  Merrick.  Howard.  Sherman, 
Valley  and  Custer  Counties,  NE  The 
abandonment  certificate  will  become 
effective  30  days  after  this  publication 
unless  the  Commission  also  finds  that; 
(1)  A  financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  corner  of  the 
envelope  containing  the  offer:  "Rail 
Section  AB-OFA".  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 
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Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C  10905 
and  49  CFR  1152. 
)amea  H.  Bayne. 
Secretary. 
|FR  Doc.  85-434  Filed  1-3-BS:  B:45  am] 

aUXWO  COM  703»-01-«l 


DEPARTMENT  OF  JUSTICE 


Antitrust  Division 


Proposed  Modification  of  Final 
Judgment,  National  Finance  Adjusters, 
Inc. 

Notice  is  hereby  given  that  the 
Department  of  justice  ("Department") 
and  National  Finance  Adjusters.  Inc. 
("NFA").  have  filed  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Michigun  a  joint  motion 
seeking  to  modify  the  final  judgment  in 
United  States  v.  National  Finance 
Adjusters,  Inc.,  81-70005;  and  the 
Department,  in  a  stipulation  also  filed 
with  the  court,  has  consented  to 
modification  of  the  judgment,  but  has 
reserved  the  right  to  withdraw  its 
consent  for  at  least  seventy  (70)  days 
after  the  publication  of  this  notice.  The 
complaint  in  this  case  (filed  in  January 
1981)  alleged  NFA  had  combined  and 
conspired  to  agree  on.  prepare,  publish 
in  its  directory,  disseminate  and 
encourage  members  to  adhere  to  fee 
schedules  for  repossession  services;  to 
restrict  membership  to  one  or  few 
members  in  certain  geographic  areas;  to 
restrict  the  area  in  which  each  of 
defendant's  members  could  advertise  its 
repossession  services;  and  to  establish 
Hrbitrary  and  unreasonable  membership 
restrictions.  The  final  judgment 
mandates  (1)  elimination  of  the  fee 
schedules:  (2)  prohibition  of  territorial 
exclusivity;  and  (3)  admission  to 
membership  of  any  repossessor  who 
meets  certain  minimum  criteria. 

The  proposed  modification  has  three 
major  substantive  changes.  First,  NFA 
would  be  allowed  to  grant  exclusive 
territories  to  its  members  provided  that 
its  members  do  not  have  the  same  or 
overlapping  exclusive  territory  in  any 
other  reposssession  organization. 
Second,  NFA  would  be  allowed  to 
require  its  members  to  guarantee 
customer  satisfaction.  Finally,  the 
modified  decree  would  remain  in  effect 
for  seven  as  opposed  to  ten  years  after 
entry  to  take  account  of  the  three  years 
the  original  decree  had  been  in  effect. 

The  Department  has  filed  with  the 
court  a  memorandum  setting  forth  the 
reasons  why  the  Department  believes 


that  the  modification  of  the  judgment 
would  serve  the  public  interest 

Interested  persons  may  submit 
comments  concerning  this  matter  by 
setting  them  within  sixty  (60)  days  to 
John  W.  Poole,  Jr.,  Chief,  Special 
Litigation  Section.  Room  7216,  Antitrust 
Division,  United  States  Department  of 
Justice,  Washington,  D.C.  20530 
(Telephone:  202-633-2425). 

Copies  of  the  Complaint,  Final 
Judgment  (as  modified),  motion  papers, 
all  comments  submitted  and  all  further 
papers  filed  with  the  Court  will  be 
available  for  inspection  at  the  Legal 
Procedure  Unit  of  the  Antitrust  Division. 
Room  7416,  United  States  Department  of 
Justice,  Tenth  Street  and  Pennsylvania 
Avenue.  NW.,  Washington,  D.C.  20530 
(Telephone:  202-633-2481).  and  at  the 
office  of  the  Clerk  of  the  United  States 
District  Court  for  the  Eastern  District  of 
Michigan,  U.S.  Courthouse,  231 
Lafayette.  Detroit,  Michigan  48226. 
Copies  of  any  of  these  materials  may  be 
obtained  from  the  Legal  Procedure  Unit 
upon  request  and  paj'ment  of  the 
copying  fee  set  by  Department  of  Justice 
regulations. 
)os«pb  H.  Widmar, 
Director  of  Operations.  Antitrust  Division. 

U.S.  District  Court,  Eastern  District  of 
Michigan 

[Civil  No.  81-70005] 
Judge  Ralph  Freeman. 
Filed:  December  6. 1984. 

United  States  of  America.  Plaintiff  v. 
National  Finance  Adjusters.  Inc. 
Defendant. 

faint  Motion 

Now  come  the  plaintiff,  the  United 
States  of  America,  and  the  defendant 
National  Finance  Adjusters.  Inc. 
("NFA")  by  their  respective  attorneys, 
and  move  the  Court  as  follows: 

1.  That  the  Court  authorize  the  filing 
with  the  Clerk  of  this  Court  of  the 
Stipulation  with  Exhibits  A.  B  and  C,  the 
Memorandum  of  the  United  States,  and 
the  memorandum  of  NFA  in  support  of 
this  Joint  Motion,  all  of  which  are 
attached  hereto. 

2.  That  the  Court  approve  the 
procedure  proposed  by  the  parties  as 
described  in  the  Stipulation,  and  direct 
that  a  public  notice  in  the  form  attached 
to  the  Stipulation  be  published  as 
promptly  as  possible  in  the  ARA  News 
and  Views  and  in  the  ABA  Banking 
Journal. 

As  grounds  for  this  Motion,  the 
movants  state  that  the  proposed 
procedure,  as  described  in  the 
Stipulation,  is  in  accordance  with  the 
current  policy  of  the  Department  of 
Justice  and  fully  adequate  to  protest  the 


public  interest;  and  that,  for  the  reasons 
stated  in  the  Memorandum  of  the  United 
States  and  the  Memorandum  of  NFA  in 
support  of  this  Joint  Motion, 
modification  of  the  Final  Judgment 
entered  herein  on  August  24. 1981,  is 
appropriate  and  in  the  public  interest. 

Dated: 

For  the  plaintiff:  United  States  of  America. 

Respectifully  submitted.  - 
For  the  defendant:  National  Finance 
Adjusters,  Inc. 

U.S.  District  Court,  Eastern  District  of 
Michigan 

[Civil  No.  81-70005) 
Filed:  December  6, 1984. 

United  States  vf  America.  Plaintiff  v. 
National  Finance  Adjusters.  Inc.. 
Defendant. 

Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1.  Defendant,  National  Finance 
Adjusters,  Inc.,  will  publish  at  its 
expense  notices,  in  the  form  attached 
hereto  as  Exhibit  A,  in  two  consecutive 
issues  of  the  ARA  News  and  Views, 
published  by  the  American  Recovery 
Association,  Inc.,  and  in  two 
consecutive  issues  of  the  ABA  Banking 
Journal,  published  by  the  American 
Bankers  Association; 

2.  An  order  directing  such  publication, 
in  the  form  attached  hereto  as  Exhibit  B. 
may  be  filed  and  entered  by  the  Court 
forthwith,  without  further  notice  to  any 
party  and  without  any  further 
proceedings; 

3.  An  order  in  the  form  attached 
hereto  as  Exhibit  C,  modifying  the  Final 
Judgment  entered  in  this  action  on 
August  24, 1981,  may  be  filed  and 
entered  by  the  Court,  upon  the  request 
of  any  party  or  by  the  Court  sua  spante, 
at  any  time  more  than  seventy  (70)  days 
after  the  last  publication  of  the  notices 
required  by  Paragraph  one  of  this 
Stipulation.  The  order  modifying  the 
Final  Judgment  may  be  entered  without 
further  notice  to  any  party  and  without 
other  proceedings,  provided  that 
plaintiff  has  not  withdrawn  its  consent, 
which  it  may  do  any  time  before  the 
entry  of  the  order  by  filing  notice  of  the 
withdrawal  of  its  consent  with  the  Court 
and  serving  a  copy  of  such  notice  upon 
the  defendant. 

4.  In  the  event  plaintiff  withdraws  its 
consent,  or  if  the  proposed  order 
modifing  the  Final  Judgment  is  not 
entered  pursuant  to  this  Stipulation,  this 
Stipulation  shall  be  without  prejudice  to 
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either  party  in  this  or  any  other 
proceeding,  and  this  Stipulation  shall 
not  thereafter  be  used  in  this  or  any 
other  action,  or  for  any  other  purpose. 

Dated: 
For  the  plaintiff:  United  States  of  Americ<i:  J. 

Paul  McGrath.  Assisfant  Attorney  General. 

Antitrust  Division:  Mark  L«ddy.  John  W. 

Poole.  Jr..  Terrence  F.  McDonald.  Steven  B. 

Kramer.  Attorneys.  Antitrust  Division. 

Department  of/ustice.  10th  &  Pennsylvania 

Ave..  N.  W..  Washington.  D.C.  2C!i3n. 

Telephone:  (202)  833-3062. 
For  the  defendant:  National  Finance 

Adjusters.  Inc.:  Richard  E.  Neuman.  Suite 

1101.  351  California  Street  San  Francisco. 

California  94104.  Telephone:  (415/  95&- 

4341. 

Exhibit  A.— U.S.  District  Court.  Eastern 
District  of  Michigan 

(Civil  No.  81-70005] 

United  States  of  America.  Plaintiff  v. 
National  Finance  Adjusters,  Inc.. 
Defendant. 

Take  notice  that  National  Finance 
Adjusters.  Inc.  ("NFA").  the  defendant 
in  this  action,  and  the  plaintiff.  United 
States  of  America,  have  filed  a  jpint 
motion  for  an  order  modifying  the  Final 
Judgment  in  this  action  which  was 
entered  on  August  24. 19ai.  The  plaintiff 
has  reserved  the  right  to  withdraw  its 
consent  to  the  entry  of  the  proposed 
modification  for  at  least  seventy  (70) 
days  after  the  publication  of  this  notice. 

The  Complaint  in  this  action,  which 
was  filed  in  January  1981.  alleges  that 
NFA  had  combined  and  conspired  to 
agree  on.  prepare,  publish  in  its 
directory,  disseminate  and  encourage 
members  to  adhere  to  fee  schedules  for 
repossession  services:  to  restrict 
membership  to  one  or  few  members  in 
certain  geographic  art  is:  to  restrict  the 
area  in  which  each  of  defendant's 
members  could  advertise  its 
repossession  services:  and  to  establish 
arbitrary  and  unreasonable  membership 
restrictions.  The  Final  Judgment 
mandates  (1)  elimination  of  the  fee 
schedules:  (2)  prohibition  of  territorial 
exclusivity:  and  (3)  admission  to 
membership  of  any  repossessor  who 
meets  certain  minimum  criteria. 

The  proposed  modification  has  three 
major  substantive  changes.  First.  NFA 
would  be  allowed  to  grant  exclusive 
territories  to  its  members  provided  that 
its  members  do  not  have  the  same  or 
overlapping  exclusive  territory  in  any 
other  repossession  organization.  Second, 
NFA  would  be  allowed  to  require  its 
members  to  guarantee  customer 
satisfaction.  Finally,  the  modified  decree 
would  remain  in  effect  for  seven  as 
opposed  to  ten  years  after  entry  to  take 
account  of  the  three-years  the  original 
decree  had  been  in  effect. 


Interested  persons  may  submit 
comments  concerning  this  matter  by 
sending  them  within  sixty  (60)  days  to 
John  W.  Poole,  Jr..  Chief,  Special 
Litigation  Section,  Room  7216,  Antitrust 
Division,  United  States  Department  of 
Justice,  Washington,  D.C.  20530 
(Telephone:  202-633-2425). 

Copies  of  the  Complaint.  Final 
Judgment  (as  modified),  motion  papers, 
all  comments  submitted  and  all  further 
papers  filed  with  the  Court  will  be 
available  for  inspection  at  the  Legal 
Procedure  Unit  of  the  Antitrust  Division, 
Room  7416.  United  States  Department  of 
Justice,  Tenth  Street  and  Pennsylvania 
Avenue,  N.W.,  Washington.  D.C.  20530 
(Telephone:  202-633-2481).  and  at  the 
office  of  the  Clerk  of  the  United  States 
District  Court  for  the  Eastern  District  of 
Michigan,  U.S.  Courthouse,  231 
Lafayette,  Detroit,  Michigan  48226. 
Copies  of  any  of  these  materials  may  be 
obtained  from  the  Legal  Procedure  Unit 
upon  request  and  payment  of  the 
copying  fee  set  by  Department  of  Justice 
regulations. 

Exhibit  B.— U.S.  District  Court,  Eastern 
District  of  Michigan 

(Civil  No.  81-70005) 

United  States  of  America.  Plaintiff  v. 
National  Finance  Adjusters.  Inc., 
Defendant. 

Order  Directing  Publication  of  Notice  of 
Motion  to  Modify  Final  Judgment 

Defendant,  National  Finance 
Adjusters,  Inc.  ("NFA"),  and  plaintiff. 
United  States  of  America,  have  moved 
jointly  before  this  Court  for  a  proposed 
order  modifying  the  Final  Judgment 
herein,  and  plaintiff  has  reserved  the 
right  to  withdraw  its  consent  for  the 
entry  of  the  proposed  order.  Plaintiff  has 
proposed  and  defendant  has  agreed  that 
notice  of  the  motion  and  plaintiffs 
tenative  consent  be  published  at 
defendant's  expense  and  that  all 
interested  persons  be  given  an 
opportunity  to  submit  comments 
concerning  the  proposed  modification  of 
the  Final  Judgment.  It  appearing  to  the 
Court  desirable  to  invite  such  comments, 
and  in  consideration  of  the  Stipulation 
of  the  parties  dated 1984,  it  is 

Ordered  that  defendant  NFA  publish 
at  its  expense  a  notice,  in  the  form 
attached  hereto  as  Exhibit  A,  (1)  in  two 
consecutive  issues  of  the  ARA  News 
and  Views,  published  by  the  American 
Recovery  Association,  and  (2)  in  two 
consecutive  issues  of  the  .AB.\  Banking 
Journal,  published  by  the  American 
Bankers  Association,  and  file  proof  of 
such  publication  with  the  Court:  and  it  is 

Futher  ordered  that  copies  of  all 
comments  received  by  the  plantiff 
within  sixty  (60)  days  after  the  last 


publication  of  the  notices  required  by 
this  order  shall  be  filed  by  plantiff 
promptly  after  it  receives  such' 
comments:  and  it  is 

Further  ordered  that  this  Court  will 
not  rule  upon  the  motion  to  modify  until 
at  least  the  seventy-first  (71)  day  after 
the  last  publication  of  the  notices 
required  by  this  order. 

Dated: 
United  States  District  Judge. 

Exhibit  C— U.S.  District  Court.  Eastern 
District  of  Michigan 

(Civil  No.  81-70005] 

United  States  of  America.  Plaintiff  v. 
National  Finance  Adjusters,  Inc., 
Defendant. 

Order  Modifying  the  Final  Judgment 

The  parties  have  moved  this  Court  for 
an  order  modifying  the  Final  Judgment 
in  this  action.  Notices  of  the  motion 
have  been  published  in  the  ARA  News 
and  Views,  published  by  the  American 
Recovery  Association,  and  in  the  AB.A 
Banking  Journal,  published  by  the 
American  Bankers  Association,  and  all 
interested  persons  have  been  afforded 
an  opportunity  to  submit  comments 
concerning  the  proposed  modification. 

The  Court  has  considered  all  the 
papers  that  have  been  filed  in 
connnection  with  the  motion,  and  finds 
that  it  is  in  the  public  interest  to  modify 
the  Final  Judgment. 

It  is  therefore  ordered,  that  the  Final 
Judgment  entered  herein  on  August  24, 
1981,  be  modified  to  read  as  attached 
Exhibit  D,  and  that  the  prior  Final 
Judgment  of  August  24, 1981  be 
terminated,  and  of  no  further  force  or 
effect. 

Dated: 
United  States  District  Judge. 

U.S.  District  Court.  Eastern  District  of 
Michigan 

[Civil  No.  81-70005] 
Filed:  December  6. 1984. 

United  States  of  America,  Plaintiff  v. 
National  Finance  Adjusters,  Inc., 
Defendant. 

Memorandum  of  the  United  States  in 
Support  of  the  Parties  'Joint  Motion  to 
Modify  the  Final  Judgment 

The  parties  have  filed  a  motion  to 
modify  the  Final  Judgment  of  this  action, 
which  was  entered  on  August  24, 1981. 
In  a  stipulation  between  defendant 
National  Finance  Adjusters,  Inc. 
("NFA  •)  and  the  United  States, 
defendant  has  agreed  to  publish  notice 
of  the  motion,  and  an  invitation  for 
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comments  thereon,  in  the  ARA  News 
and  Views,  published  by  the  American 
Recovery  Association,  and  in  the  ABA 
Banking  Journal,  published  by  the 
American  Bankers  Association;  and  the 
United  States  has  consented  to  the  entry 
of  an  order  modifying  the  Final 
Judgment  at  any  time  more  then  seventy 
(70)  days  after  the  publication  of  such 
notice,  but  has  reserved  the  right  to 
withdraw  its  consent  at  any  time  before 
an  order  modifying  the  Final  Judgment  is 
entered. 

The  purpose  of  the  proposed 
modification  is  to  conform  this  Final 
Judgment  in  principle  to  two  Final 
Judgments  entered  subsequently  in 
related  cases,  United  States  v.  Business 
Investment  and  Development  Corp., 
1982-2  Trade  Cas.  ^64,851  (W.D.  Tex. 
1982)  and  United  Statas  v.  Allied 
Finance  Adjusters  Conference,  Inc., 
Trade  Cas  ^65,407  (N.D.  111.  1983). 

In  this  memorandum,  we  summarize 
the  NFA  Complaint  and  the  Final 
Judgment,  explain  the  reasons  why  the 
United  States  has  tentatively  consented 
to  the  modification  of  the  Judgment,  and 
discuss  the  legal  standards  and 
precedents  regarding  judgment 
modification.  We  also  discuss  the 
procedures  proposed  by  the  United 
States,  and  agreed  to  by  NFA,  for  giving 
public  notice  of  the  pending  motion, 
obtaining  public  comment  thereon,  and 
assuring  the  right  of  the  United  States  to 
withdraw  its  consent  during  and  after 
the  comment  period. 

I 

The  NFA  Complaint  dmd  the  Final 
Judgment 

This  action  was  commenced  January 
5, 1981,  in  the  Eastern  District  of 
Michigan  against  NFA.  The  Complaint 
alleged  that  NFA  and  co-conspirators 
agreed  to  eliminate  price  and  other 
forms  of  competition  in  the  trade  and 
commerce  of  providing  repossession 
services,  in  violation  of  Section  1  of  the 
Sherman  Act.  It  was  alleged  that  they: 
(a)  agreed  to,  prepared,  published  in  the 
NFA  directory,  disseminated  and 
encouraged  members  to  adhere  to  fee 
schedules  for  repossession  services:  (b) 
restricted  membership  in  NFA  to  one  or 
few  members  in  certain  geographic 
areas;  (c)  restricted  the  area  for  which 
each  NFA  member  could  advertise  its 
services:  and  (d)  established  arbitrary 
and  unreasonable  membership 
restrictions. 

The  parties  agreed  to  a  settlement  of 
the  case  and,  after  appropriate 
opportunity  for  the  public  to  comment 
pursuant  to  the  provisions  of  the 
Antitrust  Procedures  and  Penalties  Act 
("APPA"),  15  U.S.C.  §  16(b)-{h)  (1982).  a 


Final  Judgment  was  entered.  Under  this 
Final  Judgment  the  defendant  is 
restrained  from  fixing,  advertising  or 
publishing  any  price  schedule  or  list  for 
repossession  services  and  from 
participating  in  any  communications 
with  representatives  of  other 
repossessor  associations  that  relate  to 
any  price  schedule  or  list  for 
repossession  services,  or  engaging  in 
any  conduct  the  effect  of  which  is  to 
influence  the  formulation  of  any  price 
schedule  or  list  for  repossession 
services.  The  defendant  is  also 
prohibited,  with  two  exceptions,  from 
publishing  any  other  reference  to  prices 
or  fees  for  repossession  services  in  its 
directory  or  other  publications.'  NFA  is 
required  to  eliminate  any  restrictions  on 
NFA  members  concerning  the  manner  or 
extent  of  the  advertising  of  their  service 
area  in  any  publication. 

The  defendant  is  also  ordered  to 
admit  to  membership  any  applicant  who 
meets  all  of  the  following  requirements: 
(1)  the  ability  to  obtain  and  retain,  in  the 
commercial  market,  reasonable  fidelity 
bonds;  (2)  licensure  under  all  applicable 
state  and  local  licensing  laws;  (3) 
certification  that  he  or  she  has  not  been 
convicted  of  a  felony  within  a  period  of 
up  to  ten  years  prior  to  his  or  her 
application  for  membership;  (4)  one  year 
of  experience  as  an  active  repossessor; 
and  (5)  a  principal  office  location 
specifically  for  his  or  her  repossessor 
business  during  NFA  membership. 

The  Final  Judgment  also  orders  the 
defendant  to  publish  in  the  prefatory 
section  of  each  NFA  membership 
directory  or  other  similar  publication, 
certain  information  regarding  the 
membership  application  process. 

II 

Related  Cases 

When  this  action  was  commenced  in 
1981,  there  were  four  major  trade 
associations  of  repossessors  or  finance 
adjusters:  (1)  defendant  NFA,  (2)  Allied- 
Finance  Adjusters  Conference,  Inc. 
("Allied");  (3)  Time  Finance  Adjusters 
("TFA");  and  [4)  American  Recovery 
Association  ("ARA").  In  addition  to  this 
case  against  NFA,  the  government  filed 
simultaneously  similar  lawsuits  against 
Allied  and  TFA.  These  two  associations 
also  formulated,  published  and 
disseminated  price  schedules  for 
repossession  services  and  restricted  the 
number  of  members  in  each  geographic 
area. 


Allied,  the  oldest  repossessor  trade 
association,  divided  the  country  into 
territories  and  admitted  only  one 
member  per  territory.  NFA  and  TFA 
were  formed  some  years  later  however, 
many  Allied  members  were  able  to 
become  members  of  NFA  and  TFA.  NFA 
and  TFA  restricted  the  number  of 
members  in  each  territory  on  the  basis 
of  population.  In  some  smaller 
metropolitan  area  NFA  and  TFA  had 
single  memberships;  larger  cities  were 
restricted  to  two,  thfee  or  four  members. 

The  Allied  consent  decree,  entered  in 
Chicago  District  Court  on  April  25, 1983. 
allows  a  three-year  period  during  which 
any  member  that  already  had 
overlapping  exclusive  territories^  could 
elect  either  to  waive  its  exclusive  rights 
in  the  other  organization  or  to  require 
Allied  to  open  that  member's  territory  to 
service  by  all  Allied  members  and  all 
qualified  applicants  who  wish  to  serve 
such  territory.  If  Allied  opens  a  territory 
it  is  required  to  publicize  its  action  and 
entertain  applications  under  specified 
procedures  set  out  in  the  decree.  All 
applicants  fulfilling  certain  minimal 
requirements  specified  in  the  decree 
must  be  accepted. 

The  Allied  decree  also  allows  the 
organization  to  require  its  members  to 
guarantee  customer  satisfaction 
regarding  prices,  terms  or  conditions  of 
providing  repossession  services. 

During  the  government's  NFA,  TFA 
and  Allied  investigations.  Business 
Investment  and  Development  Company 
("BIDCO")  was  formed  and  through  its 
subsidiary,  American  Lenders  Service 
Co.  ("ALSCO"),  established  a  franchise 
repossession  agency  system.  With  few 
exceptions,  the  BIDCO  stockholders  and 
organizers  were  also  Allied  members. 
Most  BIDCO  stockholders  became 
ALSCO  franchisees  for  the  areas  in 


'  One  exception  permits  NFA  to  urge  prospective 
purchasers  of  repossession  services  to  negotiate 
fees  in  advance  with  members.  The  other  provision 
allows  NFA  to  permit  its  members  to  advertise  in 
the  directory  their  individual  prices. 


•  "Exclusive  territory"  is  defined  in  the  proposed 
NFA  decree  as  "a  geographic  area  within  which  a 
repossessor  organization  either  restricts  the  number 
of  its  members  who  may  advertise  under  a 
geographic  area's  heading  in  its  directory  that  they 
provide  repossession  service  for  that  area  or 
restricts  the  number  of  its  members  who  maintain 
offices  for  repossession  services." 

The  Allied  and  BIDCO  decrees  define  "exclusive 
territory"  as  "an  area  within  which  a  repossessor 
organization  restricts  the  number  of  its  members 
who  maintain  offices  for  repossession  services." 
Allied  and  BIDCO  require  that  its  members 
maintain  an  office  in  the  geographic  area  whereas 
NFA  allows  its  members  under  certain 
circumstances  to  advertise  in  its  directory  under  a 
post  office  address. 

It  is  important  to  note  that  the  term  "exclusive 
territory",  as  defined  in  the  Allied.  BIDCO  or 
proposed  NFA  decrees,  does  not  allow  restrictions 
on  where  any  member  may  provide  services.  Thus, 
although  the  organization  may  prevent  multiple 
offices  in  one  geographic  area  it  cannot  prevent  its 
members  from  competing  intra-associalionally  for 
business  in  adjacent  territories. 
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which  they  already  had  Allied 
territories,  and  many  also  had  NFA  and 
TFA  memberships.  On  February  27, 
1981,  the  Antitrust  Division  Filed  a  fourth 
lawsuit  alleging  that  BIDCO's  fee 
schedule  and  territorial  restrictions 
violated  the  Sherman  Act. 

The  BIDCO  consent  decree  which  was 
entered  by  the  U.S.  District  Court  in 
Midland,  Texas  on  ]uly  10, 1982.  is 
based  on  the  same  principles  of 
eliminating  agencies  with  overlapping 
exclusive  territories  granted  by  more 
than  one  reposessor  organization.  It 
similarly  allows  a  customer  satisfaction 
guarantee. 

TFA  had  previously  entered  into  a 
consent  decree  approved  by  the  U.S. 
District  Court  in  Orlando,  Florida  on 
November  18, 1981.  This  consent  decree 
has  provisions  substantively  identical  to 
the  original  NFA  decree.  The 
government  advised  TFA  that  it  would 
entertain  a  modification  request: 
however,  this  association  has 
determined  that  its  operations  are  best 
served  under  the  terms  of  the 
outstanding  TFA  Final  Judgment 

lU 

Why  the  United  States  Has  Tentative fy 
Agreed  to  the  Modification  of  This  Final 
Judg.'nent 

A.  Proposed  Modifications 

There  are  three  major  substantive 
differences  in  the  proposed  modified 
NFA  decree  and  the  original  NFA 
decree.  First,  under  the  new  decree  NFA 
would  be  allowed  to  grant  exclusive 
territories  to  its  rr.embers  provided  that 
its  members  do  not  have  an  overlapping 
exclusive  territory  in  another 
association.  Second,  NFA  will  be 
allowed  to  require  that  its  members 
guarantee  customer  satisfaction 
regarding  repossession  fees  charged. 
These  changes  will  conform  the  NFA 
decree  to  the  provisions  of  the  BIDCO 
and  Allied  decrees.  Finally,  the  time 
period  of  the  decree  would  be  reduced 
to  reflect  the  three  years  that  the  old 
decree  has  been  in  effect  so  that  the 
termination  date  will  continue  to  be  ten 
years  from  the  original  entry  date. 

Other  changes  reflect  the  language 
reHnements  and  reorganization  of  the 
two  companion  decrees.  Under 
Paragraph  IX  the  Modified  Final 
fudgment  will  be  furnished  to  NFA 
current  and  future  officers,  directors  and 
members.  Attached  to  this  memorandum 
as  Appendix  1  is  the  proposed  modified 
decree.  Also  attached  as  Appendix  2  is 
an  annotated  copy  of  the  proposed 
decree  with  underscoring  indicating 
additions  to  the  original  decree  and 
brackets  indicating  deletions. 


The  Antitrust  Division  in  this  joint 
motion  to  modify  the  NFA  decree  seeks 
to  conform  the  territorial  provision  and 
the  customer  guarantee  provision 
contained  in  the  NFA  decree  with  those 
contained  in  the  Allied  and  the  BIDCO 
decrees.  Paragraph  VII  of  the  proposed 
modification  allows  NFA  to  grant 
exclusive  territories  to  its  members 
providing  that  its  members  would  not 
hold,  in  whole  or  in  part,  the  same 
exclusive  territory  in  any  other 
repossessor  organization.  The  decree 
directs  NFA  to  terminate  within  sixty 
days  the  membership  of  anyone  who 
would  hold  dual  exclusive  territories.  If 
NFA  does  not  specifically  restrict 
membership  in  a  territory — that  is  if  it 
chooses  to  maintain  its  current  open 
territory  policy — procedures  for  new 
member  acceptance  are  set  forth.  These 
new  membership  criteria,  with  two 
exceptions,  are  identical  to  those  set  out 
in  the  original  decree.'  NFA  is  permitted 
under  Paragraph  IV(C)  to  require  its 
members  to  guarantee  its  customers' 
price  satisfaction.  In  Paragraph  XII  the 
time  period  in  which  the  decree  remains 
in  effect  is  reduced  to  seven  years  from 
entry  date  of  the  proposed  modified 
decree.  \ 

B.  Discussion 

Modification  of  the  NFA  decree  to 
permit  exclusive  territories  while 
prohibiting  overlapping  exclusive 
territories  should  promote  competition 
among  repossessor  organizations. 
Memberships  granting  exclusive 
territories  can  be  used  to  encourage 
each  NFA  member  to  provide  more  or 
better  services  and  to  compete  more 
effectively  with  members  of  other 
repossession  associations.  At  the  same 
time,  the  decree  would  continue  to 
prevent  anticompetitive  effects 
associated  with  overlapping  exclusive 
territories  and  price  and  advertising 
restraints.  For  this  reason,  the 
Department  joins  with  NFA  in  urging 
that  the  Court  enter  the  proposed 
modifications  to  the  decree. 

In  the  market  as  it  now  is  structured, 
it  does  not  appear  that  restrictions  by 
any  one  association  on  the  number  of 
members  it  has  in  any  area  will 
adversely  affect  competition,  provided  it 
does  not  grant  any  member  an  exclusive 
territory  that  overlaps  with  an  exclusive 
territory  assigned  to  that  member  by 
any  other  organization.  Indeed,  the 
territorial  restrictions  provisions 
contained  in  the  existing  Final  Judgment 


•  The  lime-in-busineM  requirement  i«  extended 
l>y  fix  montha  and  the  requirement  that  each 
meml>er  maintain  a  principal  ofTice  location 
ipecifically  for  his  or  her  repossession  business  it 
eliminated. 


may  unnecessarily  inhibit  defendant's 
ability  to  structure  its  organization  in 
the  niu.st  efficient  and  competitive 
manner  and  hence  may  lessen 
competition  among  repossessor 
organizations.  It  therefore  appears  to  be 
in  the  public  interest  to  modify  the 
judgment  accordingly. 

Similarly,  modifying  the  NFA  decree 
to  allow  defendant  to  require  that  its 
members  guarantee  customer 
satisf;<ction  regarding  prices,  terms  of 
conditions  should  encourage  inter- 
association  competition.  For  example,  if 
a  consumer  is  dissatisfied  with  the 
reposse.ssion  fee  charged,  the 
association  can  demand  that  its  member 
refund  the  excess  charge.  NFA's 
competitors,  including  Allied  and 
BIDCO,  currently  compete  by  including 
a  customer  satisfaction  guarantee  in 
their  service  packages.  Thus,  the 
guarantee,  which  may  prevent  excessive 
fees  or  charges  for  services  not 
rendered,  is  a  feature  of  the  service 
offered  by  competing  organizations  and 
one  which  NFA  should  not  be  prohibited 
from  offering.  The  modified  decree 
retains  however  the  absolute  prohibition 
against  any  actions  to  set  a  minimum  fee 
schedule  for  repossession  services. 

Accordingly,  it  appears  that  these 
modifications  will  enable  NFA  to 
compete  on  an  equal  footing  with  other 
organizations  and  is  in  the  public 
interest. 

As  noted  above,  the  remaining  length 
of  time  the  decree  is  in  effect  remains 
the  same  under  the  modified  decree. 

IV 

The  Legal  Standards  Applicable  to  the 
Modification  of  an  Antitrust  Decree 
With  the  Consent  of  the  Government 

This  Court  has  jurisdiction  to  modify 
the  Final  Judgment  pursuant  to  Section 
XVI  of  the  Final  Judgment,  Rules  60(b)(5) 
and  (6)  of  the  Federal  Rules  of  Civil 
Procedure,  and  "principles  inherent  in 
the  jurisdiction  of  the  chancery."  United 
States  V.  Swift  &  Co..  286  U.S.  106, 114 
(1932). 

Where,  as  here,  the  United  States 
consents  to  the  proposed  modification  of 
the  final  judgment  in  a  government 
antitrust  case,  the  issue  before  the  Court 
is  whether  such  modification  is  in  the 
public  interest.  United  States  v.  Swift  & 
Co.,  1975-1  Trade  Cas.  \  60,201,  at  65,702 
(N.D.  111.  1975).  See  also  United  States  v. 
General  Electric  Co..  1977-2  Trade  Cas, 
\  61,659,  at  72,717  (E.D.  Pa.  1977).  This  is 
the  same  standard  that  a  district  court 
applies  in  deciding  whether  to  enter  an 
initial  consent  decree  submitted  by  the 
Government  in  an  antitrust  proceeding. 
See  15  U.S.C.  §  16(e)  (1976):  United 
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States  v.AT&T.  552  F.  Supp.  131. 147 
n.67  (D.D.C.  1982).  affdsub  nam. 
Maryland  v.  United  States.  103  S.  Ct. 
1240  (1983). 

The  Supreme  Court  has  held  that 
where  the  words  "public  interest" 
appear  in  federal  statutes  designed  to 
regulate  public  sector  behavior,  they 
"take  meaning  from  the  purposes  of  the 
regulatory  legislation."  NAACPv.  FPC. 
425  U.S.  662.  669  (1976);  see  also  System 
Federation  No.  91  v.  Wright.  364  U.S. 
642,  651  (1961):  United  States  v. 
American  Cyanamid.  719  F.2d  558  at 
565,  (2nd  Cir.  1983).  In  this  case,  the 
Sherman  Act  is  the  underlying  statute, 
and  "the  policy  unequivocally  laid  down 
by  I  that]  Act  is  competition."  Northern 
Pacific  Railway  Co.  v.  United  States. 
356  U.S.  1,  4  (1958).  Accord,  e.g.. 
National  Society  of  Professional 
Engineers  v.  United  States.  435  U.S.  679. 
692.  695  (1978). 

Thus,  the  ultimate  question  before  the 
Court  at  this  time  is  whether 
modification  of  the  Final  Judgment 
would  serve  the  public  interest  in  "free 
and  unfettered  competition  as  the  rule  of 
trade."  Northern  Pacific  Railway,  356 
U.S.  at  4;  see  also  ATfrT.  552  F.  Supp.  at 
149-51. 

In  answering  this  question,  the  Court 
should  recognize  that  the  Department  of 
Justice  has  broad  discretion  in 
controlling  government  antitrust 
litigation.  See  Sam  Fox  Publishing  Co.. 
Inc.  V.  United  States.  366  U.S.  683,  689 
(1961);  cf.  Control  Data  Corp.  v. 
International  Business  Machines  Corp.. 
306  F.  Supp.  839.  845  (0.  Minn.  1969). 
att  'd  sub  nam.  Data  Processing 
Financial  &  General  Corp.  v. 
International  Business  Machines  Corp., 
430  F.2d  1277  (8th  Cir.  1970)  ("The 
Attorney  General  is  the  representative 
of  the  public  interest  in  antitrust  cases 
brought  by  the  Government  .  .  ."). 

In  United  States  v.  Mid-America 
Dairymen,  Inc..  1977-1  Trade  Cas.  ^ 
61.508.  at  71.980  (W.D.  Mo.  1977).  the 
court  summarized  the  judiciary's  role  in 
determining  whether  the  initial  entry  of 
a  consent  decree  is  "in  the  public 
interest": 

Absent  a  shoring  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  Court, 
in  making  its  public  interest  finding,  should 
.  .  .  carefully  consider  the  explanations  of 
the  government .  .  .  and  its  responses  to 
comments  in  order  to  determine  whether 
those  explanations  are  reasonable  under  the 
circumstances  .  .  .. 


This  Court  may  not  substitute  its  opinion  or 
views  concerning  the  prosecution  of  alleged 
violations  of  the  antitrust  laws  of  the 
determination  of  appropriate,  injunctive  relief 
for  the  settlement  of  such  cases  absent  proof 
of  an  abuse  of  discretion. 


The  same  role  is  appropriate  when  the 
United  States  consents  to  the 
substantial  modification  of  a  final 
judgment.  Swift.  1975-1  Trade  Cas.  at  65. 
702-03.  Where  the  Department  of  Justice 
has  offered  a  reasoned  and  reasonable 
explanation  of  why  the  proposed 
modification  of  termination  of  a 
judgment  vindicates  the  public  interest 
in  free  and  unfettered  competition,  and 
there  is  no  "showing  of  corrupt  failure  of 
the  government  to  discharge  its  duty," 
the  Court  should  defer  to  the 
Department's  conclusions  concerning 
the  appropriateness  of  the 
modification.* 


The  Proposed  Procedures  for  Giving 
Public  Notice  of  the  Pending  Motion  and 
Inviting  Committee  Thereon 

United  States  v.  Swift  &  Co.,  1975-1 
Trade  Cas.  at  65.703.  discusses  a  court's 
responsibility  to  implement  procedures 
that  will  give  nonparties  notice  of,  and 
an  opportunity  to  comment  upon 
antitrust  judgment  modifications 
proposed  by  consent  of  the  parties: 

Congizant  ...  of  the  public  interest  in 
competitive  economic  activity,  established 
chancery  powers  and  duties,  and  the 
occasional  fallibility  of  the  Government,  the 
court  is.  at  the  very  least,  obligated  to  insure 
that  the  public,  and  all  interested  parties, 
have  received  adequate  notice  of  the 
proposed  modification  ....  (Footnote 
omitted.) 

The  Department  of  Justice  believes 
that  giving  the  public  notice  of  the  filing 
of  a  motion  that  will  in  a  significant  and 
substantial  manner  modify  the  final 
judgment  previously  entered  in  a 
government  antitrust  case,  and  an 
opportunity  to  comment  upon  that 
motion,  are  generally  necessary  to 
insure  both  the  Department  and  the 
Court  properly  assess  the  public 
interest.  Accordingly,  over  the  years,  the 


*  Over  the  years,  courts  have  approved  many 
consent  orders  modifying  government  antitrust 
decrees.  Recent  instances  include: 

United  Stoles  v.  Witco  Chem.  Corp..  1982-1  Trade 
Cas.  1  64.591  (WD.  Pa.  1981): 

United  Stales  v.  tee  Shubert.  1982-1  Trade  Cas.  f 
64.572  (S.D.N.Y.  1981); 

United  Slotes  v.  New  York  Coffee  fr  Sugar  Exch.. 
Inc..  1982-1  Trade  Cas.  1  64,540  (S.D.N.Y.  1981): 

United  States  v.  Coca-Colo  Bottling  Co..  1980-81 
Trade  Cas.  \  63.664  (CD.  Cal.  1980): 

United  States  v.  L.eviton  Mfg.  Co..  1980-2  Trade 
Cas.  I  63.543  (D.  Conn.  1980): 

United  Stales  v.  Georgia  Automatic 
Merchandising  Council.  Inc..  1980-2  Trade  Cas  \ 
63.448  (N.D.  Ga.  1980): 

United  Slates  v.  Mortgage  Conference.  1978-2 
Trade  Cas  1  62.164  (S.D.N.Y.  1978): 

United  States  v.  United  Fruit  Co..  1978-1  Trade 
Cas.  1  62.001  (ED.  L.a.  1978):  and 

United  Stales  v.  Providence  Fruit  &  Produce  Bldg-. 
Inc..  1977-2  Trade  Cas.  |  61.602  (D.R.I.  1977). 


Department  has  adopted  and  refined  a 
policy  of  consenting  to  motions  to 
significantly  modify,  or  to  terminate 
judgments  in  antitrust  actions  only  on 
condition  that  an  appropriate  effort  he 
undertaken  to  notify  potentially 
interested  persons  of  the  pending  of  the 
motion.  In  the  case  at  bar,  the 
Government  has  proposed,  and  NFA  has 
agreed  to,  the  following: 

1.  When  the  motion  is  filed,  the 
Department  will  issue  a  press  release  (a) 
summarizing  the  Compliant,  the  Final 
Judgment  and  the  reasons  of  the  United 
States  for  consenting  to  the  motion:  (b) 
explaining  that  copies  of  the  relevant 
papers  can  be  inspected  at  the  offices  of 
the  Antitrust  Division  and  the  Clerk  of 
the  Court;  (c)  stating  that  copies  of  the 
papers  can  be  obtained  from  the 
Antitrust  Division,  upon  request  and 
payment  of  the  copying  fees  prescribed 
by  Justice  Department  regulations;  and 
(d)  inviting  all  interested  persons  to 
send  comments  concerning  the  proposed 
modification  to  the  Antitrust  Division 
during  the  following  sixty  days.  The 
Department  will  also  publish  in  the 
Federal  Register  a  notice  announcing  the 
motion  to  modify  and  the  Government's 
tentative  consent  to  it,  summarizing  the 
Complaint  and  judgment,  describing  the 
procedures  for  inspecting  and  obtaining 
copies  of  relevant  papers,  and  inviting 
the  submission  of  comments. 

2.  The  defendant  will  publish  a  notice 
of  the  motion  in  two  consecutive  issues 
of  the  ARA  News  and  Views,  published 
by  the  American  Recovery  Association 
("ARA").  ARA  is  the  largest 
repossession  association  and  its 
newsletter  is  likely  to  be  read  by 
persons  interested  in  the  market 
affected  by  the  Final  Judgment. 
Defendant  will  also  publish  notice  of  the 
motion  in  two  consecutive  issues  of  the 
ABA  Banking  Journal,  published  by  the 
American  Bankers  Association.  This 
magazine  has  a  nationwide  circulation 
of  over  forty-two  thousand  financial 
institutions  who  are  consumers  of 
repossession  services.  The  published 
notices  will  invite  public  comment  and 
contain  essentially  the  same  information 
about  the  proceeding  as  appears  in  the 
Department's  press  release,  omitting 
only  the  Department's  reasons  for 
consenting  to  the  motion. 

3.  The  Department  will  file  with  the 
Court  copies  of  all  comments  that  it 
receives. 

4.  The  parties  will  stipulate  that  the 
Court  will  not  rule  upon  the  motion  for 
at  least  seventy  days  after  the  last 
publication  of  the  notices  described 
above  (and  thus  for  at  least  ten  days 
after  the  close  of  the  period  for  public 
comments),  and  the  United  States  will 
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reser\e  the  right  to  withdraw  its  consent 
to  the  motion  at  any  time  until  an  order 
modifying  the  Final  fudgment  is 
entered.* 

We  believe  that  this  procedure  is  well 
d»'signed  to  provide  ail  potentially 
interested  persons  with  notice  that  a 
motion  to  modify  this  judgment  is 
pending,  and  with  an  adequate 
opportunity  to  comment  therecn.'  The 
parties  are  therefore  submittmg  to  the 
Court  a  separate  proposed  Orijer 
establishing  this  procedural  approach, 
and  we  ask  that  it  be  entered  forthwith. 

VI 


Conclusion 

For  the  foregoing  reasons,  the  United 
States  (1)  respectfully  asks  the  Court  to 
enter  the  Order  submitted  herewith 
directing  publication  of  the  notice  of  the 
motion  to  modify:  and  (2)  tentatively 
consents  to  the  modification  of  the  Final 
]udgraent  proposed  herein. 


*  Withdrawal  lj>  tke  Oi>p4r*inent  of  i>>tice  of  it» 
consent  would  tx  stgnJit^.-'l  becaute  the  legal 
standard  appliciible  to  a  motion  to  inodify  ur 
terminate  an  antitrust  pidgnient  over  tm; 
liovenuMat's  otiiection  la  'ar  stricter  'hjn  the 
standard  applying  to  a  modiricahon  or  'ermiiunoa 
*ith  its  consent.  American  Cyanamid.  556  F  Supp. 
387.  rerdon  other  grounds.  719  F2d  558  (.Id  Cir. 
19B3|.  See  o  jo.  .^  TST  552  F  Supp.  at  147  n  67. 
Where  the  L'nited  States  opposes  a  3io<-on  lo 
modify  or  tenainate  an  antitnist  decree  the  moving 
party  must  demonstrate  that  changes  since  entry  of 
the  iudgment  "are  so  imporfant  that  dangers,  once 
substantiaL  ha*e  hecowe  attenuated  to  a 
shadow  ^4othi■g  leas  than  a  clear  showH^  of 

gnevou*  wrong  evoked  by  new  and  unforeseen 
conditions  should  lead  |a  court)  to  change  what  was 
decreed.  .     .' VrtitedSictn^.  Swift »  Co..  7»VS. 
1 06.119(1932). 

•  In  a  case  involving  a  coiMenI  nodinoition  of  an 
antitrust  jud^aent.  a  district  court  directed  the 
parties  to  follow  the  procedures  set  forth  in  the 
Antitrust  Procedures  and  ^nalties  .Act  ("APPA"). 
15  U  S.C.  16(bHB)  United  Stales  *.  Motor  Vehicle 
Mtrs.  Asa  n.  1961-2  Trade  Cas.  \  64.370  (CD.  Cal. 
1981).  The  court's  order  did  not  however,  purport  to 
hold  that  the  An>A  applies  to  all  consent 
modificatioM  ae  a  nutter  ef  law  and  more  recently 
both  the  Second  Circuit  and  the  Northern  District  of 
Illinois  have  held  that  the  APPA  does  not  apply  to 
judgment  termination  proceedings.  American 
Cyanamid.  719  F.2d  at  565  n.7:  General  Moton. 
1963-2  Trade  Cas.  1  66.814. 

We  note,  nonetheless,  that  the  pnxxdures  we 
propose  here  iienerally  follow  those  of  the  APPA. 
with  certain  differences  that  make  the  procedures 
we  propose  more  likely  to  bring  the  motion  to  the 
aitention  of  interested  nonparties.  For  example,  the 
APPA  would  require  that  notices  be  published  in 
newspapers  in  the  District  of  Columbia  and  in  this 
district.  The  procedure  we  suggest,  on  the  other 
hand,  would  require  publication  m  speciRed 
periodicals  where  notices  are  more  likHy  to  be  seen 
by  the  readers  of  the  AHA  \ewa  and  View.t. 
published  by  the  American  Recovery  Association 
and  circulated  to  its  members,  and  in  th?  ABA 
Banking  foumol.  circulated  to  consumers  of 
reposaesaion  ser\-*c«s.  The  proposed  modi/iciition 
affects  potential  members  and  competitors  af 
defendant  NFA.  .Accordingly,  we  submit  that  not 
only  is  the  APPA  mapplicable  here,  but  its 
procedures  would  provide  decidedly  inferior  notice 
under  the  circumstances.  Ct  General  Electric.  1977- 
Z  T-ade  Cas.  at  72.  716  n.L 


Dated: 

Respectfully  submitted. 
Terrence  F.  McDonald.  Stpven  B.  Kramer. 
Atfom<»y9.  Antritnist  Division.  United 
Sf.ites  Department  of  lustier.  10th  & 
Penr.sylvant4  Ave..  N  VV  .  Washinaton.  D.C. 
aiS  ,0.  Telephone:  [IQl]  633-3082.  Attorneys 
for  the  Plaintiif,  Lmted  S:a!i»«  of  America. 

Appendix  1.— U.S.  District  Court. 
Eastern  District  of  Michigan 

ICivil  No.  81-70005) 
Judge  Ralph  Freeman. 

United  States  of  .America  Plaintiff  v. 
National  Finance  Adjusters,  Inc. 
Defendant. 

Modified  Final  fudgment 

The  plaintiff.  United  States  of 
America,  having  filed  its  complaint  on 
January  5, 1981.  and  the  plaintiff  and  the 
defendant,  by  their  respective  attorneys, 
having  consented  to  the  entry  of  a  Final 
Judgment  herein  without  trial  or 
adjudication  of  any  issue  of  fact  or  law. 
and  without  the  Final  Judgment 
constituting  any  evidence  against  or 
admission  by  either  party  *vith  respect 
lo  any  issue;  and 

The  parties  having  consented  to  entry 
of  this  Modified  Final  Judgment  which, 
upon  entry,  shall  in  all  respects 
supercede  the  provisions  of  the  Final 
Judgment  previously  entered  herein: 

Now,  therefore,  btefore  the  taking  of 
any  testimony  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
and  upon  consent  of  the  parties,  it  is 

Ordered,  adjudged  and  decreed,  as 
follows: 

I 

This  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
both  parties.  The  complaint  states  a 
claim  upon  which  relief  may  be  granted 
against  the  defendant  under  Section  1  of 
the  Sherman  Act  (15  U.S.C.  i  1). 

U 

As  used  in  this  Modified  Final 
Judgment: 

(A)  "Final  Judgment"  means  the  final 
Judgment  as  modified: 

{BJ  "NFA"  means  National  Finance 
Adjusters,  Inc. 

(C)  "Person"  means  any  individual, 
corporation,  partnership,  joint  venture, 
firm,  associatioa  or  any  other  business 
or  legal  entity; 

(D)  "Repossession  services"  includes, 
but  is  not  limited  to,  tracing  of  property, 
collection  and  adjustment  of  loans,  as 
well  as  repossession,  sale  or  return  of 
collateral; 

(E)  "Repossessor"  means  any  person 
who  owns,  operates  or  manages  an 
adjustment  or  repossession  business 


which  provides  repossession  services 
for  banks,  credit  unions,  or  other  lending 
institutions  that  seek  to  recover 
merchandise  sold  under  security 
agreements  where  the  debtor  has 
forfeited  possessory  rights  by  defaulting 
on  loan  terms; 

(F]  "Reposssssor  organization"  means 
any  trade  association  for  repossessors 
or  any  person  which  licenses  other 
persons  to  provide  repossession  services 
under  a  trademarked  name; 

(G)  "Directory"  means  any 
repossessor  organization  publication 
that  lists  members  and  is  disseminated 
to  current  or  prospective  customers; 

(H)  "Exclusive  territory"  means  a 
geographic  area  within  which  a 
repossessor  organization  either  restricts 
the  number  of  its  members  who  may 
advertise  under  a  geographic  area's 
heading  in  its  directory  that  they 
provide  repossession  services  for  that 
area,  or  restricts  the  number  of  its 
members  who  maintain  offices  for 
repossession  services. 

UI 

The  provisions  of  this  Final  Judgment 
shall  apply  to  the  defendant  NFA,  its 
subsidiaries,  its  successors  and  assigns, 
to  its  officers,  directors,  agents  and 
employees,  and  to  all  other  persons  in 
active  concert  or  participation  with  the 
defendant  who  shall  have  received 
actual  notice  of  this  Final  Judgment  by 
personal  service  or  otherwise. 

IV 

(A)  The  defendant,  whether  acting 
unilaterally  or  in  concert  with  any  other 
person,  is  enjoined  from,  directly  or 
indirectly. 

(IJ  entering  into,  adhering  to.  or 
maintaining  any  contract  agreement, 
understanding,  plan  or  program  with 
any  other  repossessor  organization  to 
fix  or  maintain  the  prices  of 
repossession  services: 

(2)  formulating,  establishing, 
publishing,  maintaining,  or  distributing 
any  pi  ice  schedule  or  list  of  fees  for 
repossession  services; 

(3)  advocating,  urging,  recommending 
or  suggesting  any  price  schedule  or  list 
of  fees  for  repossession  services:  or 

(4)  participating  in  any  conversation, 
discussion  or  other  communication  with 
any  other  repossessor  organization  or 
repossessor.  or  representative  thereof, 
that  in  any  way  relates  to  fees  for 
repossession  services. 

(B)  Nothing  in  this  paragraph  shall 
prohibit  NFA  from  allowing  individual 
members  to  advertise  in  any  NFA 
directory  independently  determined 
prices  or  fees  for  repossession  serx'ices. 


I 
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(C)  Nothing  in  this  paragraph  shall 
prohibit  NFA  from  requiring  its  members 
to  guarantee  customer  satisfaction 
regarding  prices,  terms  or  conditions  of 
providing  repossession  services. 


The  defendant  is  ordered  to  include  in 
a  prominent  manner  in  the  prefactory 
section  of  each  NFA  directory  the 
following  statement: 

In  conformity  with  the  consent  decree 
entered  into  with  the  United  States 
Department  of  Justice.  National  Finance 
Adjusters,  Inc.  has  discontinued 
publishing  and  disseminating  fee 
schedules.  All  prior  schedules  are,  in 
their  entirety,  null  and  void.  NFA  makes 
no  suggestion  whatsoever  concerning  its 
members'  specific  fees  or  prices  for 
repossession  services  and  does  not 
restrict  or  limit  the  right  of  any  of  its 
members  to  determine  as  in  accordance 
with  his  or  her  individual  business 
judgment,  the  fees  to  charge  for 
repossession  services. 

VI  I 

The  defendant  is  enjoined  from  the 
following  unless  the  plaintiff  approves 
in  writing  such  restriction  as  necessary 
or  appropriate  to  promote  competition  in 
the  repossession  industry: 

(A)  restricting  the  area  in  which  pf  the 
customers  for  which  its  members  may 
provide  repossession  services;  and 

(B)  restricting  the  geographic  area  for 
which  its  members  may  advertise  their 
services,  provided,  however,  that 
nothing  in  this  Final  Judgment  shall 
prohibit  the  defendant  from  imposing  a 
reasonable  limit  on  the  total  number  of 
cities  and  towns  that  each  member  may 
list  in  any  NFA  directory. 

VII 

(A)  Nothing  in  this  Final  Judgment 
shall  prohibit  the  defendant  from 
granting  any  member  an  exclusive 
territory  if  such  exclusive  territory  does 
not  overlap  in  whole  or  in  part  an 
exclusive  territory  granted  to  such 
member  by  any  other  repossessor 
organization,  provided  that  the 
defendant  may  allow  any  such 
overlapping  exclusive  territory  to  be 
held  by  any  member  for  a  period  not  to 
exceed  sixty  days.  Prior  to  the  end  of 
any  such  sixty  day  period,  the  defendant 
shall  terminate  the  membership  of  any 
member  that  holds  any  exclusive 
territory  that  overlaps  in  whole  or  in 
part  an  exclusive  territory  granted  by 
any  other  repossessor  organization. 

(B)(1)  If  the  defendant  elects  not  to 
restrict  the  area  in  which  its  members 
may  operate  pursuant  to  VII(A)  above,  it 
shall  promptly  publish  in  the  business 
opportunity  classified  advertisement 


sections  of  the  newspaper  with  the 
largest  circulation  in  the  areas  involved, 
a  description  of  NFA  and  of  the  territory 
which  is  not  so  restricted,  a  statement  to 
the  effect  that  it  is  obligated  to  accept 
all  qualified  applicants  for  NFA 
membership  for  such  territory,  a 
summary  of  the  requirements  for  such 
membership  and  the  address  to  which 
application  by  nonmembers  for  NFA 
memberships  covering  such  territory 
should  be  forwarded.  Within  fifteen  (15) 
days  of  receiving  any  application  for 
such  membership,  the  defendant  shall 
furnish  to  the  applicant  a  written 
response  stating  when  the  application 
will  be  reviewed,  whether  the 
application  is  complete,  and  if  the 
application  is  not  complete,  an 
itemization  of  any  documents  or 
information  necessary  to  complete  the 
application.  Defendant  shall  convene  at 
least  two  meetings  per  year  at  which 
any  such  membership  applications  shall 
be  reviewed.  All  applications  completed 
before  any  meeting  shall  be  reviewed  at 
that  meeting.  Within  ten  (10)  days  after 
reviewing  any  membership  application, 
the  defendant  shall  furnish  a  written 
notice  to  each  applicant  indicating 
whether  the  applicant  was  accepted  for 
NFA  membership,  and,  if  the  applicant 
was  not  accepted,  a  written  statement  of 
reasons  why  the  applicant  was  not 
accepted  for  membership. 

(2)  The  defendant  shall  accept  any 
applicant  for  NFA  membership  covering 
a  territory  that  is  not  restricted  pursuant 
to  Paragraph  VII(A)  who  meets  the 
following  requirements: 

(a)  capability  of  obtaining  and 
retaining,  in  the  commercial  market,  a 
reasonable  fidelity  bond; 

(b)  capability  of  being  licensed  under 
all  applicable  state  and  local  licensing 
laws: 

(c)  the  absence  of  a  felony  conviction 
within  a  period  of  not  more  than  ten  (10) 
years  prior  to  the  application  for 
membership;  and 

(d)  possession  of  eighteen  (18)  months 
of  experience  as  an  active  repossessor. 

(3)  The  defendant  is  enjoined  from 
establishing  or  maintaining 
unreasonable  or  discriminatory  fees  for 
NFA  membership  for  a  territory  that  has 
not  been  restricted  pursuant  to 
Paragraph  VII(A). 

(4)  The  defendant  is  enjoined  from 
any  action,  the  purpose  or  forseeable 
effect  of  which  is  to  discourage  service 
by  NFA  members  or  qualified  applicants 
for  NFA  membership  in  areas  not 
restricted  pursuant  to  Paragraph  VII(A). 

VIII 

The  defendant  is  ordered  to  amend 
and  eliminate  from  its  bylaws,  manuals, 
rules,  regulations  and  any  other 


governing  documents,  any  provision 
inconsistent  with  this  Final  Judgment. 

IX 

The  defendant  is  ordered  and 
directed: 

(A)  to  furnish  within  sixty  (60)  days 
after  entry  of  this  Final  Judgment  a  copy 
of  it  to  each  of  its  officers,  directors, 
employees  and  members; 

(B)  to  furnish  a  copy  of  this  Final 
Judgment  to  each  person  who  in  the 
seven  (7)  years  after  entry  of  this  Final 
Judgment,  becomes  an  officer,  director, 
or  member  within  thirty  (3)  days  after 
such  person  becomes  associated  with 
the  defendant; 

(C)  to  direct  each  person  to  whom  a 
copy  of  this  Final  Judgment  is  furnished 
pursuant  to  subparagraphs  IX(A)  and 
IX(B)  to  retain  such  copy  for  as  long  as 
he  or  she  is  associated  with  the 
defendant; 

(D)  to  require  each  person  to  whom  a 
copy  of  this  Final  Judgment  is  furnished 
pursuant  to  subparagraphs  IX(A)  and 
IX(B)  to  sign  and  submit  to  the 
defendant,  within  thirty  (30)  days  of 
receipt  of  a  copy  of  this  Final  Judgment, 
a  certificate  in  substantially  the 
following  form;  and  the  defendant  shall 
retain  such  certificates  for  as  long  as 
this  Final  Judgment  is  in  effect  and  for 
one  year  thereafter: 

I  (1)  acknowledge  receipt  of  a  copy  of  the 

Final  Judgment  as  modified  in 1984.  (2) 

represent  that  I  have  read  and  understand  the 
Final  Judgment  as  modified,  and  (3) 
acknowledge  that  I  have  been  advised  and 
understand  that  non-compliance  with  the 
Final  judgment  as  modified  may  result  in 
conviction  for  contempt  of  court  and 
imprisonment  and/or  fines. 

(E)  at  least  once  each  year,  during  the 
seven  (7)  years  after  entry  of  this  Final 
Judgment,  to  call  to  the  attention  of  each 
of  its  officers,  directors,  employees  and 
members  the  limitations  imposed  upon 
them  by  this  Final  Judgment,  and  of  the 
sanctions  that  may  be  imposed  for  non- 
compliance; 

(F)  to  file  with  the  court  and  serve 
upon  the  plaintiff,  within  one  hundred- 
twenty  (120)  days  after  entry  of  this 
Final  Judgment,  an  affidavit  as  to  the 
fact  and  manner  of  its  conipliance  with 
subparagraphs  IX(A),  IX(C).  IX(D)  and 
IX(E):  and 

(G)  to  furnish  the  plaintiff  within 
thirty  (30)  days  after  each  anniversary 
date  of  the  entry  of  this  Final  Judgment, 
for  a  period  of  seven  (7)  years,  an 
affidavit  as  to  the  fact  of  and  manner  of 
securing  and  ascertaining  compliance 
with,  the  provisions  of  sections  IV,  V, 
VI,  VII,  VIII.  and  subparagraphs  IX(B). 
IX(C),  IX(D),  and  IX(E)  of  this  Final 
Judgment. 
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For  the  purpose  of  determining  or 
securing  compliance  with  this  Final 
fudgment  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time: 

(A)  upon  written  request  of  the 
Attorney  General  or  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division  and  on  reasonable 
notice  to  the  defendant  made  to  its 
principal  office,  any  duly  authorized 
representative  of  the  Department  of 
Justice  shall  be  permitted: 

(1)  access  dunng  the  office  hours  of 
the  defendant  to  inspect  and  copy  all 
books,  ledgers,  accounts, 
correspondence,  memoranda,  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of  the 
defendant,  who  may  have  counsel 
present,  relating  to  any  matters 
contained  in  this  Final  Judgment;  and 

(2)  subject  to  the  reasonable 
convenience  of  the  defendant  and 
without  restraint  or  interference  from  it. 
to  interview  officers,  directors, 
members,  employees,  or  agents  of  the 
defendant,  who  may  have  counsel 
present,  regarding  any  such  matters. 

|B)  Upon  written  request  of  the 
Attorney  General  or  t.?e  .Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division  made  to  the 
defendants  principal  office,  the 
defendant  shall  submit  such  written 
reports,  under  oath,  if  required,  with 
respect  to  any  of  the  matters  contatned 
in  this  Final  Judgment  as  may  be 
requested.  No  information  or  documents 
obtained  by  the  means  provided  in  (his 
Section  X  shall  be  divulged  by  any 
representative  of  the  Department  of 
Justice  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party,  or 
for  the  pu-pose  of  securing  compliance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

(C)  If  at  the  time  information  or 
documents  are  furnished  by  the 
defendant  to  plaintiff,  the  defendant 
represents  and  identifies  in  writing  the 
material  in  any  such  information  or 
documents  for,which  a  claim  of 
protection  may  be  asserted  under  Rule 
26(c)(7i  of  the  Federal  Rules  of  Civil 
Procedure,  and  the  defendant  marks 
each  pertinent  page  of  s-jch  material. 
"Subject  to  Claim  of  Protection  under 
Rule  26(c)(7)  of  the  Federal  Rules  of 
Civil  Procedure."  then  ten  (10)  days 
notice  shall  be  given  by  plaintiff  to  the 
defendant  prior  to  divulging  such 
material  in  any  legal  proceeding  (other 
than  a  grand  dury  proceeding)  to  which 
the  defendant  is  not  a  party. 


XI 

Jurisdication  is  retained  by  the  Court 
to  enable  only  either  of  the  named 
parties  to  this  Final  Judgment  to  apply  to 
this  Court  at  any  time  for  such  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction  or  implementation  of  this 
Final  Judgment,  for  the  modification  of 
any  of  its  provisions,  for  the 
enforcement  or  compliance  and  for  the 
punishment  of  violations. 

XII 

This  Final  Judgment  shall  remain  in 
effect  until  seven  (7)  years  from  date  of 
entry  hereof. 

XIII 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

Dated: 
Ralph  Freeman. 
United  States  District  Judge. 

Annotated* 

Appendix  2. — U.S.  District  Court, 
Eastern  District  of  .Michigan 

(Civil  No.  81-70005) 
Judge  Ralph  Freeman.  ' 

United  States  of  America,  Plaintiff  v. 
National  Finance  Adjusters.  Inc., 
Defendant. 

Modified  Final  Judgment 

The  plaintiff.  United  States  of 
America,  having  filed  its  complaint  on 
January  5, 1981,  and  the  plaintiff  and  the 
defendant,  by  their  respective  attorneys, 
having  consented  to  the  entry  of  o  (this) 
Final  Judgment  herein  without  trial  or 
adjudication  of  any  issue  of  fact  or  law, 
and  without  the  [this]  Final  Judgment 
constituting  any  evidence  against  or 
admission  by  either  party  with  respect 
to  any  issue;  and 

The  parties  having  consented  to  entry 
of  this  Modified  Final  Judgment  which. 
upon  entry,  shall  in  all  respects 
supercede  the  provisions  of  the  Final 
Judgment  previously  entered  herein; 

Now.  therefore,  before  the  taking  of 
any  testimony  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
and  upon  consent  of  the  parties,  it  is 

Ordered,  adjudged  and  decreed,  as 
follows: 

I 

This  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
both  (each  of  the]  parties.  The  complaint 
states  a  claim  upon  which  relief  may  be 
granted  against  the  defendant  under 


Section  I  of  the  Sherman  Act  (15  U.S.C. 
51). 


*  All  additions  lo  the  Final  ludgment  are  ilalired: 
all  deletions  from  the  Final  fudgment  are  bracketed. 


II 

As  used  in  this  Modified  Final 
Judgment: 

[A]  'Final fudgment" means  the  Final 
Judgment  oa  modified: 

[B]  "NFA  "  means  National  Finance 
Adjusters,  Inc.; 

[C]  "Person  "  means  any  individual, 
corporation,  partnership,  joint  venture, 
firm,  association,  or  any  other  business 
or  legal  entity; 

(Bj  [D]  "Repossession  services" 
includes,  but  is  not  limited  to.  tracing  of 
property,  collection  and  adjustment  of 
loans,  as  well  as  repossession,  sale  or 
return  of  collateral; 

(Aj  [E]  "Repossessor"  (or  "adjuster 'J 
means  any  person  who  owns,  operates 
or  manages  an  adjustment  or 
repossession  business  (individual, 
partnership,  corporation,  association, 
firm  or  any  other  business  or  legal  entity 
which  provides]  repossession  services 
for  banks,  credit  unions,  or  other  lending 
institutions  that  seek  to  recover 
merchandise  sold  under  security 
agreements  where  the  debtor  has 
forfeited  possessory  rights  by  defaulting 
on  loan  terms; 

[F]  "Repossessor  organization  "  means 
any  trade  association  for  repossessors 
or  any  person  which  licenses  other 
persons  to  provide  repossession 
services  under  a  trademarked  name; 

[G]  "Directory" means  any 
repossessor  organization  publication 
that  lists  members  and  is  disseminated 
to  current  or  prospective  customers; 

[H)  "Exclusive  territory" means  a 
geographic  area  within  which  a 
repossessor  organization  either  restricts 
the  number  of  its  members  who  may 
advertise  under  a  geographic  area 's 
heading  in  its  directory  that  they 
provide  repossession  services  for  that 
area  or  restricts  the  number  of  its 
members  who  maintain  offices  for 
repossession  services. 

Ill 

The  provisions  o/this  Final  Judgment 
shall  apply  [applies]  to  the  defendant 
(.National  Finance  Adjusters.  Inc. 
("NFA")  and  to  its  officers,  directors, 
members,  agents,  employees, 
subsidiaries,  succesors  and  assigns] 
NF.'\.  its  subsidiaries,  its  successors  and 
assigns,  to  its  officers,  directors,  agents 
and  employees,  and  to  ail  other  persons 
in  active  concert  or  participation  with 
the  defendant  who  shall  have  received 
actual  notice  of  this  Final  Judgment  by 
personal  service  or  otherwise. 
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IV 

(A)  The  defendant,  wliether  acting 
unilaterally  or  in  concert  with  any  other 
person,  is  enjoined  from,  diiectly  or 
indirectly, 

(1)  entering  into,  adhering  to,  or 
maintaining  any  contract  agreement, 
understanding,  plan  or  program  with 
any  other  repossessor  organization  to 
fix  or  maintain  the  prices  of 
repossession  services; 

(2)  formulation,  establishing, 
publishing,  maintaining,  or  distributing 
any  price  schedule  or  list  of  fees  for 
repossession  services; 

(3)  advocating,  urging,  recommending 
or  suggesting  any  price  schedule  or  list 
of  fees  for  repossession  services;  or 

(4) participating  in  any  conversation, 
discussion  or  other  communication  with 
any  other  repossessor  organization  or 
repossessor,  or  representative  thereof 
that  in  any  ivay  relates  to  fees  for 
repossession  services. 

(B)  Nothing  in  this  paragraph  shall 
prohibit  NFA  from  allowing  individual 
members  to  advertise  in  any  directory 

'  independently  determined  prices  or  fees 
for  repossession  services. 

(C)  Nothing  in  this  paragraph  shall 
prohibit  NFA  from  requiring  its 
members  to  guarantee  customer 
satisfaction  regarding  prices,  terms  or 
conditions  of  providing  repossession 
services. 


((1)  fixing,  establishing,  or  maintaining 
any  price  schedule  or  list  for 
repossession  services: 

(2)  advocating  urging,  recommending 
or  suggesting  any  price  schedule  or  list 
for  repossession  services: 

(3)  publishing  or  distributing  any  price 
schedule  or  list  for  repossession 
services; 

(4)  participating  in  any  conversations, 
discussions  or  other  communications 
with  representatives  of  other 
repossessor  associations  that  in  any 
way  relate  to  any  price,  price  schedule 
or  list  for  repossession  services;  or 

(5)  engaging  in  any  other  conduct  the 
purpose  or  foreseeable  effect  of  which  is 
to  influence  the  formulation  of  any  price 
schedule  or  list  for  repossession 
services.) 


The  defendant  is  ordered  to  include 
[publish]  in  a  prominent  manner  in  the 
prefatory  section  of  each  NFA 
(membership)  directory  [or  other  similar 
publication)  the  following  statement: 

In  conformity  with  a  consent  decree 
entered  into  with  the  United  States 
Department  of  justice.  National  Finance 
Adjusters.  Inc.  has  discontinued 


publishing  and  disseminating  fee 
schedules.  All  prior  schedules 
[contained  in  prior  editions]  are.  in  their 
entirety,  null  and  void.  NFA  [National 
Finance  Adjusters]  makes  no  suggestion 
whatsoever  concerning  its  members' 
specific  fees  or  prices  for  repossession 
services  and  does  not  restrict  or  limit 
the  right  of  any  of  its  members  to 
determine,  in  accordance  with  his  or  her 
individual  business  judgment,  the  fees  to 
charge  for  repossession  services. 

[VII 

[The  defendant  is  prohibited  from 
publishing  any  other  reference  to  prices 
or  fees  for  repossession  services  in  its 
directory  or  other  publications,  provided 
however,  that  nothing  in  this  Judgment 
shall: 

(1)  limit  the  ability  of  NFA  to  urge 
prospective  purchasers  of  repossession 
services  to  negotiate  in  advance  with 
members  as  to  prices  or  fees:  or 

(2)  limit  the  ability  of  NFA  to  allow 
individual  NFA  members  to  advertise  in 
the  NFA  directory,  or  other  NFA  listings, 
his  or  her  individual  prices  or  fees  for 
repossession  services.) 

vr 

The  defendent  is  enjoined  from  the 
following  unless  the  plaintiff  approves 
in  writing  such  restriction  as  necessary 
or  appropriate  to  promote  competition 
in  the  reprossession  industry: 

(A)  restricing  the  area  in  which  or  the 
customers  for  which  its  members  may 
provide  repossession  services;  and 

(B)  restricting  the  geographic  area  for 
which  its  members  may  advertise  their 
services,  provided,  however,  that 
nothing  in  this  Final  Judgment  shall 
prohibit  the  defendent  from  imposing  a 
reasonable  limit  on  the  total  number  of 
cities  and  towns  that  each  member  may 
list  in  any  NFA  directory. 

VII 

(A)  Nothing  in  this  Final  Judgment 
shall  prohibit  the  defendant  from 
granting  any  member  an  exclusive 
territory  if  such  exclusive  territory  does 
not  overlap  in  whole  or  in  part  an 
exclusive  territory  granted  to  such 
member  by  any  other  repossessor 
organization,  provided  that  the 
defendant  may  allow  any  such 
overlapping  exclusive  territory  to  be 
held  by  any  member  for  a  period  not  to 
exceed  sixty  days.  Prior  to  the  end  of 
any  such  sixty  day  period,  the 
defendant  shall  terminate  the 
membership  of  any  member  that  holds 
any  exclusive  territory  that  overlaps  in 
whole  or  in  part  an  exclusive  territory 
granted  by  any  other  repossessor 
organization. 


(B)  (1)  If  the  defendant  elects  not  to 
restrict  the  area  in  which  it  members 
may  operate  pursuant  to  VII(A)  above,  it 
shall  promptly  publish  in  the  business 
opportunity  classified  advertisement 
sections  of  the  newspapers  with  the 
largest  circulation  in  the  areas  involved, 
a  description  of  NFA  and  of  the  territory 
which  is  not  so  restricted,  a  statement  to 
the  effect  that  it  is  obligated  to  accept 
all  qualified  applicants  for  NFA 
membership  for  such  territory,  a 
summary  of  the  requirements  for  such 
membership  and  the  address  to  which 
application  by  nonmembers  for  NFA 
memberships  covering  such  territory 
should  be  forwarded. 

IXIIIJ 

[The  defendant  is  ordered  to  publish 
in  the  prefatory  section  of  each  NFA 
membership  directly,  or  other  similar 
publication,  the  address  to  which 
applications  for  NFA  memberships 
should  be  forwarded.] 

(XIUJ     VIIIBHI) 

Within  fifteen  (15)  days  of  receiving 
any  application  for  such  membership, 
the  defendant  shall  furnish  to  the  [each) 
applicant  a  written  response  stating 
when  the  application  will  be  reviewed, 
whether  the  application  is  complete,  and 
if  the  application  is  not  complete,  an  [a 
written]  itemization  of  any  documents  or 
information  necesary  to  complete  the 
application.  Defendant  [NFA]  shall 
convene  at  least  two  meetings  per  year 
at  which  any  such  membership 
applications  shall  be  reviewed.  All 
applications  completed  before  any 
[NFA]  meeting  shall  be  reviewed  at  that 
meeting.  Within  ten  (10)  days  after 
reviewing  any  membership  application, 
the  defendant  shall  furnish  a  written 
notice  to  each  applicant  indicating 
whether  the  applicant  was  accepted  for 
NFA  membership,  and,  if  the  applicant 
was  not  accepted,  a  written  statement  of 
reasons  why  the  applicant  was  not 
accepted  for  membership. 

(2)  The  defendant  shall  accept  any 
applicant  for  NFA  membership  covering 
a  territory  that  is  not  restricted  pursuant 
to  Paragraph  VII(A)  who  meets  the 
following  requirements: 

[a)  capability  of  obtaining  and 
retaining,  in  the  commercial  market,  a 
reasonable  market,  a  reasonable  fidelity 
bond; 

[XI{1)]  [ability  to  obtain  and  retain,  in 
the  commercial  market,  reasonable 
fidelity  bonds] 

(b)  capability  of  being  licensed  under 
all  applicable  state  and  local  licensing 
laws: 
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(XI(2)|  (applicant  is  licensed  under  all 
applicable  state  and  local  licensing 
laws:) 

[c]  the  absence  of  a  felony  conviction 
within  a  period  of  not  more  than  ten  (10) 
years  prior  to  the  application  for 
membership:  and 

(Xl(3)l  (certincation  that  he  or  she  has 
not  been  convicted  of  a  felony  within  a 
period  of  up  to  10  years  prior  to  his  or 
her  application  for  membership:) 

[b]  possession  of  eighteen  (18)  months 
of  experience  as  an  active  repossessor. 

|XI(4))  [one  year  of  experience  as  an 
active  repossessor  and 

(XI(5])  maintains  a  principal  office 
location  specifically  for  his  other 
repossession  business  during  NFA 
membership.) 

(XII)  (3)  The  defendant  is  enjoined 
from  establishing  or  maintaining 
unreasonable  or  discriminatory  fees  for 
NFA  membership  for  a  territory  that  has 
not  been  restricted  pursuant  to 
Paragraph  VII(A). 

(4)  The  defendant  is  enjoined  from 
any  action,  the  purpose  or  foreseeable 
effect  of  which  is  to  discourage  service 
by  \'FA  members  or  qualified 
applicants  for  NFA  membership  in 
areas  not  restricted  pursuant  to 
Paragraph  Vll(A). 

mil 

(The  defendant  is  enjoined  from 
expelling  any  member  from  NFA 
membership  or  from  denying  or  delaying 
any  application  for  NFA  membership,  in 
whole  or  in  part,  on  the  basis  of: 

(1)  the  population  of  other 
demographic  information  of  a  member's 
or  an  applicant's  service  area;  or 

(2)  the  number  of  other  NFA  members 
or  applicants  who  operate  or  may 
operate  in  that  service  area.) 

IVlIIj 

[The  defendant  is  ordered  and 
directed  to  eliminate  any  restrictions  on 
NFA  members  concerning  the  manner  or 
extent  of  advertising  their  service  area 
in  any  advertisment.  directory  or  other 
publication.] 

|IX| 

(The  defendant,  whether  acting 
unilaterally  or  in  concert  with  any  other 
person,  is  enjoined  from  any  activity  the 
purpose  or  foreseeable  effect  of  which  is 
to  allocate,  protect,  limit,  or  otherwise 
influence  the  service  area  or  territory  in 
which  any  of  its  members  operate  or 
advertise  that  they  operate.) 

m 

(Defendant  is  ordered  and  directed  to 
eliminate  the  following  NFA 
membership  requirements: 


(a)  any  time  period  of  experience  in 
the  repossession  business  that  is  greater 
than  one  year 

(b)  full-time  repossession  business: 

(c)  United  States  citizenship:  or 

(d)  any  requirements  based  on  any 
evaluation  or  determination  of  an 
applicant's  financial  condition,  personal 
character  or  morals,  or  local  referral 
business.) 

[XIJ 

(Defendant  is  ordered  and  directed  to 
admit  any  applicant  for  NFA 
membership  who  meets  the  following 
requirements:] 

Vll/ 

The  defendant  is  ordered  to  amend 
and  eliminate  from  its  bylaws,  manuals, 
rules,  regulations  and  any  other 
governing  documents,  any  provision 
inconsistent  with  this  Final  Judgment. 

[XW]    IX 

The  defendant  is  ordered  and 
directed: 

(A)  to  furnish  within  sixty  (60)  days 
after  entry  of  this  Final-)udgment  a  copy 
of  it  to  each  of  its  officers,  directors, 
employees  and  members  [engaged  in  the 
repossession  business]: 

(B)  to  furnish  a  copy  of  this  Final 
Judgment  to  each  person  who  in  the 
seven  (7)  (ten  (10)]  years  after  entry  of 
this  Final  Judgment,  becomes  an  officer, 
director,  (employee)  or  member 
(engaged  in  the  repossession  business] 
within  thirty  (30)  days  after  such  person 
(is  employed  by  or]  becomes  associated 
with  the  defendant: 

(C)  to  direct  each  person  to  whom  a 
copy  of  this  Final  Judgment  is  furnished 
pursuant  to  subparagraphs  (XIV(A)] 
IX(A)  and  IX(B)  (XIV(B)  hereof)  to 
retain  such  copy  for  as  long  as  he  or  she 
is  (is  employed  by  or]  associated  with 
the  defendant: 

(D)  to  require  each  person  to  whom  a 
copy  of  this  Final  Judgment  is  furnished 
pursuant  to  subparagraphs  IX(A) 
[XIV(A)1  and  IX(B)  (XIV  (B)  hereof)  to 
sign  and  submit  to  the  defendant,  within 
thirty  (30)  days  of  receipt  of  a  copy  of 
this  Final  Judgment,  a  certificate  in 
substantially  the  following  form:  and  the 
defendant  shall  retain  such  certificates 
for  as  long  as  this  Final  Judgment  is  in 
effect  and  for  one  year  thereafter 

/  (The  undersigned  hereby)  (1) 
acknowledge(s)  receipt  of  a  copy  of  the 
(1961  antitrust)  Final  Judgment  as 

modified  in 1984,  (2)  representjs) 

that  I  hove  ]  the  undersigned  has]  read 
and  understand|s|  the  (such)  Final 
Judgment  as  modified,  and  (3) 
acknowledge(s]  thai  I  have  (the 
undersigned  has)  been  advised  and 
understand[s)  that  non-compliance  with 


the  Final  Judgment  as  modified  may 
result  in  conviction  for  contempt  of 
court  and  imprisonment  and/or  fines. 

(E)  at  least  once  each  year,  during  the 
seven  (7)  (ten  (10))  years  after  entry  of 
this  Final  )udgment,  to  call  to  the 
attention  of  each  of  its  officers, 
directors,  employees  and  members) 
engaged  in  the  repossession  of  finance 
adjustment  business]  the  limitations 
imposed  upon  them  by  this  Final 
Judgment,  and  of  the  sanctions  that  may 
be  imposed  for  non-compliance 
(therewith): 

(F)  to  file  with  the  court  and  serve 
upon  the  plaintiff,  within  one  hundred- 
twenty  (120)  [ninety  (90))  days  after 
(from  the  date  of)  entry  of  this  Final 
Judgment,  an  anidavit  as  to  the  fact  and 
manner  of  its  compliance  with 
subparagraphs,  IX(A).  IX(C).  IX(D)  and 
IX(E)  [subsection  XIV(A)  hereof]:  and 

(C)  to  furnish  the  plaintiff  within 
thirty  (30)  days  after  each  anniversary 
date  of  the  entry  of  the  Final  Judgment, 
for  a  period  ol  seven  (7)  [ten  (10)]  years, 
an  affidavait  as  to  the  fact  of  and 
manner  of  securing  and  ascertaining 
compliance  with,  the  provisions  of 
Sections  IV,  V,  VI,  VU,  VIII,  (IX,  X,  XI, 
XII,  XIII 1  and  subparagraphs  1X(B). 
IX(C).  IX(D):  and  1X(E)  [subsections 
XIV(B),  XIV(C),  XIV(D)  and  XIV(E)]  of 
this  Final  Judgment. 

IXVJ 

For  the  purpose  of  determining  or 
securing  compliance  with  this  Final 
Judgment,  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time: 

[A)  upon  written  request  of  the 
Attorney  General  or  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division  and  on  reasonable 
notice  to  the  defendant  made  to  its 
principal  office,  [a]ny  duly  authorized 
representative  of  the  Department  of 
Justice  (upon  written  request  of  the 
Attorney  General  or  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division,  and  on  reasonable 
notice  to  the  defendant  made  to  its 
principal  office)  shall  be  permitted: 

(1)  access  during  the  office  hours  of 
the  defendant  to  inspect  and  copy  all 
books,  ledgers,  accounts, 
correspondence,  memoranda,  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of  the 
defendant,  who  may  have  counsel 
present,  relating  to  any  matters 
contained  in  this  Final  Judgment:  and 

(2)  subject  to  the  reasonable 
convenience  of  the  defendant  and 
without  restraint  or  interference  from  it, 
to  interview  officers,  directors, 
members,  employees,  or  agents  of  the 
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defendant,  who  may  have  counsel 
present,  regarding  any  such  matters. 

(B)  upon  written  request  of  the 
Attorney  General  or  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division  made  to  the 
defendant's  principal  office,  the 
defendant  shall  submit  such  written 
reports,  under  oath,  it  required,  with 
respect  to  any  of  the  matters  contained 
in  this  Final  Judgment  as  may  be 
requested.  No  information  or  documents 
obtained  by  the  means  provided  in  this 
Section  X  [XIV]  shall  be  divulged  by  any 
representative  of  the  Department  of 
Justice  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party,  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment  or  as 
otherwise  required  by  law. 

(C)  If  at  the  time  information  or 
documents  are  furnished  by  the 
defendant  to  plaintifT,  the  defendant 
represents  and  identifies  in  writing  the 
material  in  any  such  information  or 
documents  for  which  a  claim  of 
protection  may  be  asserted  under  Rule 
26(c)(7)  of  the  Federal  Rules  of  Civil 
Procedure,  and  the  defendant  marks 
each  pertinent  page  of  such  material 
"Subject  to  Claim  of  protection  under 
Rule  26(c)(7)  of  the  Federal  Rules  of 
Civil  Procedure,"  then  ten  (10)  days 
notice  shall  be  given  by  plaintiff  to  the 
defendant  prior  to  divulging  such 
material  in  any  legal  proceeding  (other 
than  a  grand  jury  proceeding]  to  which 
the  defendant  is  not  a  party. 

[XVII    ^'  I 

Jurisdiction  is  retained  by  the  Court  to 
enable  only  either  [for  purposes  of 
enabling  any]  of  the  named  parties  to 
this  Final  Judgment  to  apply  to  this 
Court  at  any  time  for  such  further  orders 
and  directions  as  may  be  necessary  or 
appropriate  for  the  construction  or 
implementa-  tion  of  this  Final  Judgment, 
for  the  modification  of  any  of  its  [the] 
provisions  [thereof],  for  the  enforcement 
or  compliance  [therewith]  and  for  the 
punishment  of  violations  [hereof]. 

(XVIIJ    XII 

This  Final  Judgment  shall  remain  in 
effect  until  seven  (7)  (ten  (10)]  years 
from  date  of  entry  hereof. 

ixvnq  XIII  1 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 


Dated: 
Ralph  Freeman, 
United  Stales  District  fudge. 
(FR  Doc.  85-136  Filed  1-3-85:  8:45  an] 
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Immigration  and  Naturalization 
Service 

Government  of  Guam  Administration 
Policy  for  Temporary  Alien 
Employment  Certification 

agency:  Immigration  and  Naturalization 
Service,  Justice. 

action:  Notice  of  Temporary  Labor 
Certification  policies  and  procedures  for 
The  Territory  of  Guam. 

summary:  The  Governor  of  Guam  has 
developed  temporary  alien  labor 
certification  policies  and  procedures 
necessary  for  determining  availability  of 
U.S.  workers  and  prevailing  wage  rates 
as  required  by  8  CFR  214.2(h)(3){iii).  The 
Commissioner  of  the  Immigration  and 
Naturalization  Service  has  approved  the 
Governor's  systems  and  they  are  being 
published  in  the  Federal  Register  for 
information  of  the  general  public. 
FOR  FURTHER  INFORMATION  CONTACT! 
For  General  Information: 
Loretta  Shogren,  Director,  Policy 
Directives  and  Instructions, 
Immigration  and  Naturalization 
Service,  425  I  Street,  NW, 
Washington,  D.C.  20536,  Telephone: 
(202)  633-3048 
For  Specific  Information: 
Flora  Richardson,  Immigration 
Examiner,  Immigration  and 
Naturalization  Service,  425 1  Street 
NW,  Washington,  D.C.  20536, 
Telephone:  (202)  633-3946 
SUPPLEMENTARY  INFORMATION:  The 
Service's  final  rule  (see  49  FR  15182] 
which  transferred  authority  to  issue 
temporary  labor  certifications  for  alien 
workers  in  the  Territory  of  Guam  from 
the  Secretary  of  Labor  to  the  Governor 
of  Guam  required  the  Governor  to 
develop  systems  for  determining 
availability  of  U.S.  workers  and 
prevailing  wage  rates,  subject  to 
approval  by  the  Commissioner.  If  the 
Commissioner,  in  consultation  with  the 
Secretary  of  Labor,  finds  that  the 
systems  and  any  future  modifications 
thereafter  meet  the  requirements  of  8 
CFR  214.2(h)(3),  he  is  required  to  publish 
them  in  the  Federal  Register  and  the 
Governor  is  required  to  publish  them  as 
a  public  record  in  Guam. 

Pursuant  to  8  CFR  214.2{h)(3)(ii),  every 
petitioner  must  attach  to  a  nonimmi- 
grant visa  petition  to  classify  an  alien 
under  section  101(a){15)(H)(ii)  of  the  Act 
for  employment  on  Guam  either  a 


certification  from  the  Governor  of 
Guam,  or  the  Governor's  designated 
representative  within  the  Territorial 
Government,  stating  that  qualified 
residents  in  the  United  States  are  not 
available  to  perform  the  required 
services  and  that  the  employment  of  a 
nonimmigrant  alien  will  not  adversely 
affect  the  wages  and  working  conditions 
of  United  States  resident  workers  who 
are  similarly  employed  on  Guam  or  a 
notice  detailing  the  reasons  why  the 
required  certification  cannot  be  made. 

The  Governor  of  Guam's  labor 
certification  policies  and  procedures  set 
forth  the  fact  finding  process  necessary 
to  develop  information  sufficient  to 
support  the  granting  or  denial  of  a 
temporary  labor  certification.  Employers 
are  required  to  demonstrate  that  they 
have  attempted  to  recruit  U.S.  workers 
through  advertising  and  the  employment 
service  system  and  to  offer  wages  and 
working  conditions  which  will  not 
adversely  a^ect  similarly  employed 
workers  on  Guam. 

To  allow  the  Governor  additional  time 
to  conduct  prevailing  wage  surveys  for 
construction  occupations,  the  Governor 
is  authorized  until  June  30, 1985  to  use 
the  Government  of  Guam  rate  paid  for 
the  fifth  step  of  a  grade  employing 
similarly  skilled  construction  workers  or 
the  1980  Adverse  Effect  Wage  Rate 
established  by  the  Department  of  Labor, 
whichever  is  higher.  The  wage 
determination  system  described  in 
Section  VII  of  the  Governor's 
Administrative  Policy  for  Temporary 
Alien  Employment  Certification  on 
Guam,  set  forth  as  follows,  shall  be  used 
thereafter. 

Administrative  Policy  for  Temporary 
Alien  Employment;  CertiBcation  on 
Guam 

Guam  Department  of  Labor 

I.  Purpose.  To  establish  operating 
policies  and  procedures  for 
implementing  the  Governor  of  Guam's 
authority  to  make  determinations  on 
temporary  labor  certification 
applications  for  the  Territory  of  Guam. 

II.  Authority.  Immigration  and 
Naturalization  Service  regulations  at  8 
CFR  214.2(h){3)(ii)  vest  the  Governor  of 
Guam,  or  the  Governor's  designated 
representative  within  the  Territorial 
Government  with  authority  to  issue 
temporary  labor  certifications  on  Guam 
pursuant  to  section  101(a)(15)(H)(ii)  of 
the  Immigration  and  Nationality  Act.  8 
U.S.C.  1101(a)(15)(H)(ii). 

Every  petitioner  must  attach  to  every 
nonimmigrant  visa  petition  to  classify 
an  ahen  under  section  101{a)(15){H){ii) 
of  the  Act  for  employment  on  Guam 


566 


Federal  Register  /  Vol.  50,  No.  3  /  Friday,  January  4,  1985  /  Notices 


either  a  certification  from  the  Governor 
of  Guam,  or  the  Governor's  designated 
representative  within  the  Territorial 
Government,  stating  that  quahfied 
residents  in  the  United  States  are  not 
available  to  perform  the  required 
services  and  that  the  employment  of  a 
nonimmigrant  alien  will  not  adversely 
affect  the  wages  and  working  conditions 
of  United  States  resident  workers  who 
are  similarly  employed  on  Guam,  or  a 
notice  detailing  the  reasons  why  the 
required  certification  cannot  be  made. 
III.  Definitions  of  Terms. 

A.  "Application"  means  an 
Application  for  Alien  Employment 
Certification,  Form  GDOL  750  and  any 
other  documents  submitted  by  an 
employer  (or  his/her  attorney  or  agent) 
in  applying  for  a  temporary  labor 
certification  under  this  Administrative 
Policy. 

B.  "Apprentice"  means  a  United 
States  citizen  or  a  lawful  resident  alien 
who  learns  a  craft  through  planned, 
supervised  on-the-job  training  in 
conjunction  with  planned  related 
technical  instruction  and  is  covered  by  a 
written  agreement  registered  with  the 
Guam  Community  College  and  United 
States  Department  of  Labor.  Bureau  of 
Apprenticeship  and  Training. 

C.  "Contractor"  means  one  who 
contracts  on  predetermined  terms  to 
provide  labor  and  materials  and  to  be 
responsible  for  construction  jobs  in 
accordance  with  plans  and 
specifications. 

D.  "Department  of  Labor"  refers  to  the 
Government  of  Guam.  Department  of 
Labor. 

E.  "Employer"  means  a  person,  firm, 
corporation  or  other  organization  which 
currently  has  a  location  within  the 
Territory  of  Guam  to  which  United 
States  workers  may  be  referred  for 
employment,  or  the  authorized 
representative  of  such  a  person,  firm  or 
corporation.  Such  entities  must  be  duly 
licensed  to  conduct  business  on  Guam. 

F.  "Guam  Community  College  (GCC)" 
means  an  agency  under  Government  of 
Guam  responsible  for  the  administration 
of  the  Apprenticeship  Training  Program 
(ATP)  registered  with  the  United  States 
Department  of  Labor.  Bureau  of 
Apprenticeship  and  Training  and  other 
vocational  traming  for  the  Territory  of 
Guam. 

G.  "Guam  Employment  Service" 
means  an  agency  of  the  Guam 
Department  of  Labor  which  serves  the 
Territory  of  Guam  by  providing 
placement  and  other  serv  ices  of  the  job 
service  system 

H.  "Job  Order"  describes  Form  GES 
514  which  is  required  to  test  the 
availability  of  United  States  workers 
through  the  employment  service  system. 


1.  "Job  Opportunity"  means  a  full-time 
opening  for  employment  on  Guam  to 
which  United  States  workers  can  be 
referred. 

|.  "Nonimmigrant  Alien  Temporary 
Worker"  means  an  alien  having  a 
residence  in  a  foreign  country  which  he 
has  no  intention  of  abandoning,  who  is 
coming  temporarily  to  the  United  States 
to  perform  temporary  services  or  labor  if 
an  unemployed  person  capable  of 
performing  such  services  or  labor  cannot 
be  found  in  this  country. 

K.  "Part-time  employment"  means  a 
job  requiring  hours  or  days  of  work  less 
than  those  normal  or  prevailing  for  the 
occupation  in  the  area  of  intended 
employment,  e.g..  less  than  seven  hours 
a  day  or  35  hours  a  week. 

L  "Similarly  employed"  means 
employed  in  an  occupation  which 
requires  the  same  or  similar  level  of 
education,  training,  and  experience  as 
the  occupation  for  which  certification  is 
requested. 

M.  'Temporary  employment"  means  a 
job  which  is  limited  to  a  definite  period 
of  time  with  an  end  relatively  well  fixed 
in  time  by  some  identified,  definite 
event  or  change.  It  does  not  relate  to  the 
individual  who  will  perform  the  duties 
or  to  a  job  that  is  permanent  in  nature. 

N.  'Temporary  Labor  Certification" 
means  the  determination  by  the 
Governor  of  Guam  or  the  designated 
representative  within  the  Territorial 
Government  that  (1)  there  are  not 
sufficient  United  States  workers  who 
are  qualified  and  available  to  perform 
the  work  and  (2)  the  employment  of  the 
alien  will  not  adversely  affect  the  wages 
and  working  conditions  of  similarly 
employed  United  States  workers  on 
Guam. 

O.  "United  States"  means  the 
continental  United  States,  Alaska, 
Hawaii.  Puerto  Rico,  Guam,  and  the 
Virgin  Islands  of  the  United  States. 

P.  "United  States  worker"  means  any 
worker  who.  whether  United  States 
citizen,  national,  or  alien,  is  legally 
permitted  to  work  permanently  within 
the  United  States. 

IV.  Operating  Guidelines. 

A.  Requests  for  temporary  labor 
certification  may  be  filed  for 
employment  up  to,  but  not  exceeding  12 
months.  If  the  original  intended  duration 
of  the  temporary  employment  requires 
nonimmigrant  aliens  for  a  finite  period 
not  exceeding  three  years,  or  if 
unforeseen  circumstances  required  an 
extension  of  an  approved  certification,  a 
new  application  must  be  submitted  for 
each  period  beyond  one  year.  Requests 
for  extensions  will  be  processed  in  the 
same  manner  as  new  applications. 

B.  More  than  one  alien  may  be 
requested  on  an  application  if  they  are 


to  do  the  same  type  of  services  in  the 
same  occupation,  in  the  same  area  of 
employment  during  the  same  period. 
However,  the  number  requested  may  not 
exceed  the  actual  number  of  job 
openings. 

C.  Part-time  employment  is 
inappropriate  for  temporary  labor 
certification. 

D.  A  temporary  labor  certification  is 
valid  only  for  the  number  of  alien 
workers,  the  occupation,  the  area  of 
employment,  the  specific  activity,  the 
period  of  time,  and  the  employer 
specified  in  the  certification. 

E.  A  temporary  labor  certification  is 
limited  to  one  employer's  specific  job 
opportunity:  it  may  not  be  transferred 
from  one  employer  to  another.  A 
nonimmigrant  alien  may  transfer  to 
another  employer  only  if  the  new 
employer  obtains  a  labor  certification 
and  an  approved  petition  from  the 
Immigration  and  Naturalization  Service. 

V.  Employer  Assurances. 

A.  During  the  period  for  which  the 
temporary  labor  certification  is  granted, 
the  employer  will  comply  with  the 
Administrative  Policy,  applicable 
Federal  and  local  laws  and  regulations. 

B.  The  job  opening(s)  actually  exist 
and  that  no  qualified  United  States 
workers  will  be  displaced  as  a  result  of 
the  application  for  alien  employment 
certification. 

C.  Reasonable  efforts  have  been  and 
will  continue  to  be  made  by  the 
employer  to  obtain  United  States 
workers  at  prevailing  wages  and 
working  conditions  no  less  favorable 
than  those  offered  to  aliens. 

D.  The  job  offer  is  open  to  all  qualified 
United  States  workers  without  regard  to 
race,  color,  creed,  national  origin,  age, 
sex,  citizenship,  and  to  United  States 
workers  with  handicaps  who  are 
qualified,  willing,  able,  and  available  to 
perform  the  job  and  will  not  reject  any 
qualified  United  States  workers  on  the 
ground  that  the  employer's  supervisory 
personnel  speak  a  language  other  than 
English. 

E.  The  wages,  which  must  be  at  least 
equal  to  the  prevailing  wage  rate  for  that 
occupation,  and  working  conditions 
which  will  be  offered  and  afforded  by 
the  employer  to  any  foreign  worker  will 
be  identical  to  those  offered  and 
afforded  to  United  States  workers. 

F.  The  job  opportunity  is  not: 

(1)  Vacant  because  the  former 
occupant  is  on  strike  or  is  being  locked 
out  in  the  course  of  a  labor  dispute,  or 

(2)  At  issue  in  a  labor  dispute. 

G.  If  the  employer  provides  housing 
for  his  employees,  it  shall  be  optional  on 
the  part  of  the  worker  and  comply  with 
all  applicable  Federal  and  local  laws 
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and  regulations  including  building 
permits,  zoning,  and  other  safety  and 
health  requirements. 

M.  The  employer  shall  charge  workers 
no  more  than  actual  costs  for  meals  and 
lodging.  This  amount  should  not  exceed 
$80.00  per  week,  and  any  excess  cost 
thereof  must  be  supported  by  proper 
documentation. 

I.  The  employer  will  provide  each 
worker  with  a  copy  of  the  worker's 
employment  contract  in  English,  the 
contract  provided  shall  be  in  language 
which  the  worker  is  literate,  and  a  copy 
shall  be  made  available  to  the  Guam 
Department  of  Labor. 

).  Benefits,  terms,  and  conditions  of 
employment  offered  to  alien  workers, 
e.g.,  costs  of  transportation,  bonuses, 
and  insurance  shall  be  offered  to  United 
States  workers  who  apply  for  the  job 
opportunity. 

K.  All  other  factors  being  equal,  where 
there  is  a  reduction  in  force,  the 
employer  agrees  to  terminate  the  alien 
nonimmigrant  workers  Hrst  in  those  job 
classifications  in  which  there  are  United 
States  workers. 

L.  It  is  contrary  to  the  best  interests  of 
United  States  workers  to  have  the  alien, 
and/or  agents  or  attorneys  for  the  alien, 
participate  in  interviewing  or 
considering  United  States  workers  for 
the  job  offered  the  alien.  As  the 
beneficiary  of  a  labor  certification 
application,  the  alien  cannot  represent 
the  best  interest  of  United  States 
workers  in  the  job  opportunity.  The 
alien's  agent  and/or  attorney  cannot 
represent  the  alien  effectively  and  at  the 
same  time  truly  be  seeking  United  States 
workers  for  the  job  opportunity. 
Therefore,  the  alien  and/or  the  alien's 
agent  and/or  attorney  may  not 
interview  or  consider  United  States 
workers  for  the  job  offered  to  the  alien. 

M.  The  employer's  representative  who 
interviews  or  considers  United  States 
workers  for  the  job  offered  to  the  alien 
shall  be  the  person  who  normally 
interviews  or  considers,  on  behalf  of  the 
employer,  applicants  for  job 
opportunities. 

N.  No  person  under  suspension  or 
disbarment  from  practice  before  the 
United  States  Department  of  Justice's 
Board  of  Immigration  Appeals  pursuant 
to  8  CFR  292.3  shall  be  permitted  to  act 
as  an  agent  or  attorney  for  an  employer 
under  the  Part. 

VI.  Processing  Procedures. 

A.  To  apply  for  a  temporary  labor 
certification,  the  employer  must  file  an 
Application  for  Alien  Employment 
Certification  with  the  Guam  Department 
of  Labor,  Alien  Labor  Processing  and 
Certification  Division  (GALPC)  at  least 
40  days  before  the  worker's  services  are 


needed.  A  separate  application  must  be 
filed  for  each  occupation. 

B.  The  application  shall  include: 

(1)  An  original  and  two  copies  of  Form 
GDOL  750,  Application  for  Alien 
Employment  Certification,  Offer  of 
Employment,  each  bearing  the  original 
signature  of  the  employer; 

(2)  A  statement  of  employer 
assurances,  contained  in  section  V  of 
this  Administrative  Policy,  executed  by 
the  employer; 

(3)  A  statement  explaining  the 
temporary  nature  of  the  job; 

(4)  A  copy  of  the  employment  contract 
used  to  negotiate  with  and  later  signed 
by  workers; 

(5)  A  completed  agent  authorization 
on  Form  GDOL  750,  if  the  employer  is 
represented  by  an  agent; 

(6)  A  Notice  of  Appearance  on  INS 
Form  G-28,  if  the  employer  is 
represented  by  an  attorney; 

(7)  Results  of  any  recruitment 
conducted  prior  to  filing  the  application; 

(8)  All  corrections  or  changes  to 
documents  submitted  must  by  initialed 
be  the  employer  or  his  authorized 
representatives  (agent  or  attorney). 

C.  The  GALPC  shall  review  the 
application  for  completeness  and 
adherence  to  Territorial  and  Federal 
requirements  and  shall  also  determine 
the  prevailing  wages  for  the  occupation 
according  to  section  VII  of  this 
Administrative  Policy.  A  wage  offer 
below  the  prevailing  wage  would 
adversely  affect  the  wages  of  similarly 
employed  United  States  workers  on 
Guam. 

D.  The  GALPC  shall  notify  the 
employer  in  writing  of  any  de^ciencies 
in  the  application  and  return  the 
application  for  changes  or  additional 
information.  When  a  complete 
application  is  received,  GALPC  shall 
notify  the  employer  to  place  a  job  order 
and  advertisement. 

E.  The  employer  shall  place  a  job 
order  (GES  514)  with  the  Guam 
Employment  Service  to  recruit  United 
States  workers  at  least  30  days  in 
advance  of  the  need  for  services  and 
provide  a  copy  to  the  GALPC.  The  job 
order  shall  include  the  same  information 
shown  on  GDOL  750  and  shall  remain 
active  until  a  determination  is  made  on 
the  employer's  apphcation. 

F.  In  conjunction  with  the  job  order, 
the  employer  shall  advertise  the  job 
opportunity  for  three  consecutive 
working  days  in  the  newspaper  of 
largest  circulation  on  Guam  and  provide 
a  copy  to  GALPC.  The  advertisment 
shall  contain  the  specifics  of  the  job 
opportunity  including  the  duties, 
requirements,  wage  offer,  and  fringe 
benefits.  It  shall  direct  interested 
applicants  to  apply  at  the  Guam 


Employment  Service  for  referral  to  the 
employer  and  shall  not  identify  the 
employer's  name,  address,  and 
telephone  number. 

G.  The  employer  shall  provide  GALPC 
with  written  results  of  all  recruitment  to 
include  the  source  of  recruitment;  names 
and  addresses  of  United  States  workers 
who  applied  for  the  job;  the  job-related 
reasons  why  each  worker  was  not  hired 
for  the  job;  and  the  names  of  United 
States  workers  who  were  hired. 

H.  After  the  application  processing  is 
completed,  the  Governor  or  the 
authorized  representative  shall  grant  or 
deny  the  labor  certification. 

VII.  Methodology  for  Determining 
Prevailing  Wages. 

A.  The  prevailing  wage  shall  be  the 
average  rate  of  wages  paid  to  similarly 
employed  workers  on  Guam. 

B.  Effective  July  1, 1985,  prevailing 
wage  rates  for  all  occupations  will  be 
based  on  survey  data  collected  by  the 
Guam  government.  Whenever 
necessary,  the  data  will  be 
supplemented  with  data  from  the  Bureau 
of  Labor  Standards  (BLS)  if  BLS  covers 
occupations  or  industries  not  surveyed 
by  the  Guam  government.  The  survey 
shall  include  a  representative  mixture  of 
types  and  sizes  of  establishments  found 
in  private  industry  and  the  Federal  and 
Guam  governments.  The  prevailing  rate 
shall  be  computed  by  totaling  the  wages 
paid  to  all  similarly  employed  workers 
and  dividing  by  the  number  of  such 
workers.  In  the  computation,  the  private. 
Government  of  Guam,  and  Federal 
sectors  shall  be  weighted  in  the 
proportion  that  they  exist  in  Guam's 
economy. 

VIII.  Determinations. 

A.  The  Governor  of  Guam  or  the 
authorized  representative  shall 
determine  whether  to  grant  or  to  deny 
the  temporary  labor  certification,  or  to 
issue  a  notice  that  the  required 
ceitification  cannot  be  made  based  on 
whether  or  not: 

(1)  United  States  workers  are 
available  for  temporary  employment 
opportunity. 

(a)  The  Governor  or  authorized 
representative,  in  judging  if  a  United 
States  worker  is  available  for  the 
temporary  employment  opportunity, 
shall  consider  the  documented  results  of 
the  employer's  recruitment  efforts. 

(b)  To  determine  if  a  United  States 
worker  is  available,  the  Governor  or 
authorized  representative  shall  consid<T 
United  States  workers  on  Guam,  and 
may  also  consider  United  States 
workers  who  are  willing  to  move  from 
elsewhere  to  take  the  job  at  their  own 
expense,  or  at  the  employer's  expense,  if 
the  prevailing  practice  among  employers 
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who  employ  workers  in  the  occupation 
is  to  pay  such  relocation  expenses,  or  if 
the  employer  will  pay  travel  expenses 
for  the  alien(s). 

(c)  The  Governor  or  authorized 
representative  shall  consider  a  United 
States  worker  able  and  qualified  for  the 
job  opportunity  if  the  worker,  by 
education,  training,  experience,  or  a 
combination  thereof,  can  perform  the 
duties  involved  in  the  occupation  as 
customarily  performed  by  other  United 
States  workers  similarly  employed  and 
is  willing  to  accept  the  s]}ecinc  job 
opportunity. 

(2)  The  employment  of  the  alien  will 
adversely  affect  wages  and  working 
conditions  of  United  States  workers 
similar  employed.  To  determine  this,  the 
Governor  or  authorized  representative 
shall  consider  such  things  as  labor 
market  information,  special 
circumstances  of  the  industry, 
organization,  and/or  occupation,  the 
prevailing  wage  rate  for  the  occupation 
in  the  area  of  intended  employment,  and 
prevailing  working  conditions,  such  as 
hours  in  the  occupation. 

(3)  The  job  opportunity  contains 
requirements  or  conditions  which 
preclude  consideration  of  United  States 
workers  or  which  otherwise  prevent 
their  effective  recruitment. 

B.  A  temporary  labor  certification  may 
be  issued  for  the  duration  of  the 
temporary  employment  opportunity,  not 
to  exceed  twelve  (12)  months.  If  the 
temporary  job  opportunity  extends 
beyond  12  months,  the  employer  must 
file  a  new  application:  however, 
temporary  certifications  may  not  be 
granted  for  the  same  job  opportunity  for 
a  total  period  (including  extensions)  of 
more  than  three  years. 

C.  Dates  on  the  temporary  labor 
certification  shall  be  the  beginning  and 
ending  dates  of  certified  employment 
and  the  date  certification  was  granted. 
The  beginning  date  of  certified 
employment  may  not  be  earlier  than  the 
date  certification  was  granted. 

IX.  Document  Transmittal. 

A.  Whenever,  under  this 
Administrative  Policy,  any  notice  or 
other  document  is  required  to  be  sent  to 
an  employer,  the  document  shall  be  sent 
to  the  attorney  who  has  filed  a  notice  of 
appearance  on  INS  Form  G-28  or  the 
employer's  authorized  agent,  if  the 
employer  has  an  attorney  or  agent. 

B.  After  making  a  temporary  labor 
certification  determination,  the 
Governor  or  authorized  representative 
shall  notify  the  employer,  in  writing,  of 
the  determination. 

C.  If  the  labor  certification  is  granted, 
the  Governor  or  authorized 


representative,  shall  send  the  certified 
application  containing  the  official 
temporary  labor  certification  stamp, 
supporting  documents,  and  completed 
Temporary  Determination  Form  to  the 
employer  or,  if  appropriate,  the 
employer's  agent  or  attorney.  The 
Temporary  Determination  Form  shall 
indicate  that  the  employer  should 
submit  all  documents  together  with  the 
employer's  petition  to  the  appropriate 
INS  office. 

D.  If  the  labor  certification  is  denied 
or  a  notice  is  issued  that  certification 
cannot  be  made,  the  Governor  or 
authorized  representative  shall  return  a 
copy  of  the  Application  for  Alien 
Employment  Certification  form, 
supporting  documents,  and  completed 
Temporary  Determination  Form  to  the 
employer,  or  if  appropriate,  to  the 
employer's  agent  or  attorney.  The 
Temporary  Determination  Form  shall 
indicate  specific  bases  on  which  the 
decision  was  made  not  to  issue  a 
temporary  labor  certification,  and  shall 
advise  the  employer  of  the  right  to 
appeal  to  the  INS. 

X.  Appeal  of  a  Denial  or  Notice  that  a 
Certification  Cannot  be  Made. 

A.  The  granting  or  denial  of  a 
temporary  labor  certification  by  the 
Governor  or  authorized  representative, 
or  a  finding  that  a  certification  cannot 
be  made,  is  final.  Administrative  appeal 
is  made  to  INS,  as  set  forth  below. 

B.  Under  the  Act  and  regulations  of 
the  Immigration  and  Naturalization 
Service,  the  Governor's  role  is  advisory. 
The  Attorney  General  has  the  sole 
authority  for  the  final  approval  or  denial 
of  a  petition  for  temporary  alien 
employment.  The  employer  can  submit 
countervailing  evidence  to  the 
Immigration  and  Naturalization  Service, 
according  to  8  CFR  214.2(h)(3)(ii).  that 
qualified  persons  in  the  United  States 
are  not  available,  that  wages  and 
working  conditions  of  United  States 
workers  will  not  be  adversely  affected, 
and  that  the  Governor  of  Guam's 
employment  policies  were  observed. 

XL  Invalidation  of  Temporary  Labor 
Certifications. 

A.  A  temporary  labor  certification 
issued  by  the  Governor  of  Guam  or 
authorized  representative  may  be 
invalidated  by  an  INS  district  director  if 
it  is  determined  by  the  district  director 
or  a  court  of  law  that  the  certification 
request  involved  fraud  or  wilful 
misrepresentation.  A  temporary  labor 
certification  can  also  be  invalidated  if 
the  district  director  determines  that  the 
certification  was  improvidently  issued. 

B.  If  the  district  director  intends  to 
invalidate  a  temporary  labor 


certification,  a  notice  of  intent  shall  be 
served  upon  the  employer,  detailing  the 
reasons  for  the  intended  invalidation.  - 
The  employer  shall  have  ten  days  in 
which  to  file  a  written  response  in 
rebuttal  of  the  notice  of  intent.  The 
district  director  shall  consider  all 
evidence  submitted  upon  rebuttal  in 
reaching  a  decision. 

C.  An  employer  may  appeal  the 
invalidation  of  a  temporary  labor 
certification  in  accordance  with  8  CFR 
Part  103. 

(Sees.  103  and  214  of  the  Immigration  & 
Nationality  Act,  as  ameded:  8  U.&C.  1103  k 
1184) 

Dated:  December  31, 1964. 
Andrew  |.  CannichaaL  \t^ 
Associate  Commissioner.  Examinatioiia. 
Immigration  and  Naturalization  Service. 
[PR  Doc.  8S-210  Filed  1-3-85:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance;  Bata 
Shoe  COn  et  aL 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employnlent 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  wrorkers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  IL 
Chapter  2.  of  the  AcL  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Dirctor,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  14. 1985. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Ofllce  of  Trade  Adjustment 
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Assistance,  at  the  address  shown  below,      the  Director,  Office  of  Trade  Adjustment 


not  later  than  January  14, 1985. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 


Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street,  NW..  Washington, 
D.C.  20213. 

Appendix 


Signed  at  Washington,  DC  this  24th  day  of 
December  1984. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 


PcMoncr  Union/wortt#fS  or  floffflv  iworti6ri  of 


Data 


OMaof 
petition 


PMtionNo. 


ArtidM  produced 


AAT  FmtDon  Sporlewew.  Inc.  <ILGMVU).... 

BaU  Shoe  Co..  Inc.  (wttfs) ^ 

Boot  t  Shoe  Mfg  Co.  (wtus) „. 

Center  lor  Nudeec  Studies  (aitirs) 

Fo«er  FortM*  Qias*  Di*.  (GPPAW) 

G  H  Beat  t  Company  (worliers) 

Jwente  Shoe  Corp  ol  Amenca  (ACTWU) 

Lloyd  Oevia  Shoe  Co .  Inc.  (Co) 

Pandora  kxjustnea.  Pdham  Fabhct  Div.  (wortianl 

Oume  Corporation  (worlkara) „„.. 

Slate  ol  Flonda— OepI  ol  Citnia  (iDortien) 

Tanaor  Lamp  Corp  (worVars) 

Wayarhaauaer  Co..  Whils  River  S«»  MM  (IWA) 

Zenth  Electronica  Corp..  Plant  #40  (UEWA) „. 

Bonnie  Lynn.  Inc.  (ILGWU) 


Woonsockoi,  Rl.... 

Balcainp.  MO 

ClafldviNe.  TN 

MsmphM,  TN  .,.,.„ 

MiHville.  NJ 

Wilton,  ME 

Aurora.  MO 

Somers«wx1fi,  NH 

Pelham.  NH 

Sen  Jose.  CA 

Lakeland.  FL 

Brooklyn.  NY 

Enumdaw.  WA.... 
Franklin  PaiK  M .. 
North  Bergen.  NJ 


12/6/S4 
12/17/84 
12/14/84 

12/4/84 
12/12/84 
12/12/84 
12/14/84 
12/14/84 
12/12/84 
12/14/84 

12/6/84 
12/17/84 
12/17/84 
11/30/84 
11/14/64 


11/26/84 
12/10/84 
12/12/84 
11/30/84 

12/7/84 
11/13/84 

12/S/84 
12/11/84 

12/6/84 

12/7/84 
11/29/84 
12/13/84 
12/10/84 
11/27/84 

11/9/84 


TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 


15.646 
15.647 
15.648 
15.649 
15,650 
15,651 
15,652 
15,653 
15,654 
15,655 
15.656 
15.657 
15.658 
15.659 
15.660 


Sportswear,  ladies. 

Footwear,  canvas,  men  A  ladies. 

Shoes.  Isdies  &  childrerts. 

Consulting  services  to  the  energy  industries. 

Glass  containers. 

Shoes— sandles,  ladies. 

Shoes.  chiMren  and  ladies. 

Shoes.  A  boats,  ladies. 

Sportwear.  juniors,  ladies. 

Printers,  disk  drives  and  terminals. 

Field  lorce  workers — norvbrand  advertising 

Lamps,  desk,  intensity,  high  lamps,  incandescent 

Dimension  lumber  2  x  4 — 2  x  10. 

Repair  work— t.v.,  video,  etc. 

Dresses,  ladies. 


|FR  Doc.  85-217  Filed  1-3-85:  8:45  am] 

WUJNQ  COOC  4S10-30-M 


Determinations  Regarding  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance;  Mary  Lou  Dress  Co.;  et  at. 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
December  17, 1984 — ^December  21. 1984. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibihty  requirements  of 
Section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm 


TA-W-15.  510;  Mary  Lou  Dress  Co., 

Inc.,  Owego,  NY 
TA-W-15,  400;  American  Thread  Co., 

Willimantic,  CT 
TA-W-15,  447;  American  Thread  Co., 

Tallapoosa,  GA 
TA-W-15.  476;  Fishing  Vessel 

"Merluccius,"  Fort  Bragg,  CA 
TA-W-15.  483;  Stokes  Molded  Products. 

Div.  ofExide  Corp.,  Trenton,  N/ 
TA-W-15, 374;  Peerless  Tube  Co., 

Freehold.  NJ 
TA-W-15,  425;  Kings  Point  Knitting 

Mills,  Inc.,  Spartanburg,  SC 
TA-W-15,  481;  The  Selmer  Co.,  Elkhart, 

IN 
TA-W-15,  454;  Acme  Boot  Co.,  Inc.. 

Cookeville,  TN 

In  the  following  case  the  investigation 
revealed  that  criterion  (3]  has  not  been 
met.  Increased  imports  did  not 
contribute  importantly  to  workers 
separations  at  the  firm. 

TA-W-15,  475;  Eaton  Corp.,  Shelbyville. 
TN 

In  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  for  the  reasons 
specified. 

TA-W-15,  496;  Advanced  Computer 
Management,  Cumberland,  IN 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met.  The 
workers'  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 

TA-W-15.  539;  Fenner  America,  Ltd., 
Middletown,  CT 

Separations  from  the  subject  firm 
resulted  from  a  transfer  of  production  to 
another  domestic  facility. 


Affirmative  Determinations 

TA-W-15,  411;  Capri Beachwear  Inc., 
Farmingdale,  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  1, 
1984. 

TA-W-15,  455;  R.G.  Barry  Corp.. 
Chattanooga,  TN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
1, 1983. 

T.A-W-15,  456;  R.G.  Barry  Corp., 
Columbus,  OH 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1983. 

TA-W-15,  485;  Berkshire  Tanning  Corp., 
North  Adams,  MA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  1, 
1984  and  before  December  1, 1984. 
TA-W-15,  493;  Purolator Products,  Inc.. 
Ringtown,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  1. 
1984  and  before  May  30, 1984. 
TA-W-15,  495;  The  Scio  Pottery  Co.. 
Inc..  Scio.  OH 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  4. 
1983. 

TA-W-15,  487;  Draper  Corp., 
Spartanburg,  SC 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1983. 

TA-W-15,  488;  Draper  Corp.. 
Greensboro,  NC 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1983. 
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TA-W-15.  486:  Clinton  Apparel 
Manufacturing  Co.,  Clinton,  NC 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  27, 

1983  and  before  July  1. 1984. 
TA-W-15,  451:  Murray  Ohio 

Manufacturing  Co.,  Lawrenceburg, 
TN 

A  certiflcation  was  issued  covering  all 
workers  separated  on  or  after  February 
1.1984. 

TA-W-15,  430:  Quality  Unlimited.  Inc.. 
East  Newark,  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  1, 

1984  and  before  May  31. 1984. 
TA-W-15,  442:  The  International  Hat 

Co..  Oran.  MO 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  1. 
1984  and  before  November  9. 1984. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  December  17. 
1984-December  21, 1984.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  6434.  U.S. 
Department  of  Labor.  601  D  Street.  NW.. 
Washington.  D.C.  20213  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  Decenit>er  27. 1984. 

Glenn  M.  Zach. 

Acting  Director.  Office  of  Trade  Adjuatment 
Assistance. 

|FR  Doc.  85-216  Filed  1-3-85:  8:45  am] 

MUMS  COOC  4t10-3D-ll 

Mine  Safety  and  Health  Administration 
IDocket  No.  M-84-18-M1 

American  Gilsonite  Co^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

American  Gilsonite  Company, 
Bonanza,  Utah  84008  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
57.19-3  (hoists)  to  its  Bonanza  Mine 
Site— 1-16  Mine  (I.D.  No.  42-01785) 
located  in  Uintah  County.  Utah.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  belt,  rope,  or  chains 
not  be  used  to  connect  driving 
mechanisms  to  man  hoists. 

2.  As  an  alternate  method,  petitioner 
proposes  to  drive  the  hoist  with  six 
matched  V-belts.  Two  brakes  are 
installed  on  the  hoist;  because  of  the 
slow  speed  of  the  hoisting,  the  brakes 
are  ample  to  stop  the  skip  at  all  times. 


The  hoist  has  overtravel  switches  for 
above  ground  and  near  the  shaft  bottom. 
An  overspeed  device  automatically  sets 
the  brakes  if  the  hoist  speed  gets  too 
high. 

3.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
conunents  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  4. 1985.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  December  21, 1984. 
Patrida  W.  Silvay.  I 

Director.  Office  of  Standards.  Regulations 
and  Variances. 
(FR  Doc  85-232  Filed  1-3-85:  a-45  ain| 

BMJJMa  COOC  4910-4S-M 


(Dockst  No.  M-«4-24»-C] 

Blacli  Panther  Energy  Reeources,  lnc4 
Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard 

Black  Panther  Energy  Resources.  Inc.. 
P.O.  Box  404,  Phelps,  Kentucky  41553 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1710  (cabs  and 
canopies)  to  its  No.  1  Mine  (I.D.  No.  15- 
13050)  located  in  Pike  County.  Kentucky. 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  The  mining  height  is  40  inches 
where  pillars  are  being  extracted. 

3.  Petitioner  states  that  the  canopies 
limit  the  equipment  operator's  seating 
position,  increasing  the  chances  of  an 
accident.  The  canopies  can  also 
dislodge  roof  supports  and  damage 
suspended  cables,  increasing  shock  and 
fire  hazards. 

4.  For  the  reasons,  petitioner  requests 
a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 


Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  4, 1985.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  December  21, 1984. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Regulationt 
and  Variances. 
(FR  Doc.  85-226  Filed  l-3-«5:  &45  dm) 

MUJNOCOOC  4«1«-4S-M 


(Docket  Na  M-M-247-C] 

Consolidation  Coal  Co;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Consolidation  Coal  CompHny.  Cunsol 
Plaza,  Pittsburgh.  Pennsylvania  ir>241 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.902  (low-  and 
medium-voltage  ground  check  monitor 
circuits)  to  its  Buchanan  No.  1  Mine  (I.D. 
No.  44-04856)  located  in  Buchanan 
County.  Virginia.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  low-  and  medium- 
voltage  resistance  grounded  systems 
include  a  failsafe  ground  check  circuit  to 
monitor  continuously  the  grounding 
circuit. 

2.  As  an  alternate  method,  petitioner 
proposes  to  design  and  install  low-  and 
medium-voltage.  3-phase,  alternating 
current,  resistance  grounded  circuits 
underground  without  ground  wire 
monitoring,  as  follows: 

a.  All  circuits  will  be  protected  by 
circuit  breakers  to  provide  protection 
against  undervoltage.  grounded  phase, 
short  circuit  and  overcurrent  as  required 
by  30  CFR  75.900; 

b.  The  source  resistance  grounded 
system  will  comply  with  all  the 
requirements  of  30  CFR  75.901  with  the 
addition  of  a  potential  transformer  and 
overvoltage  timing  relay  connected 
across  the  grounding  resistor 

c.  The  wiring  and  equipment-supplied 
power  from  the  resistance  grounded 
source  will  be  installed  and  maintained 
in  accordance  with  applicable 
requirements  of  the  1984  National 
Electrical  Code; 

d.  The  circuit  conductors  from  the 
source  to  the  equipment  will  be  installed 
in  grounded  rigid  metal  conduits.  If  a 
short  section  of  liquid  tight  flexible 
conduit  is  required,  it  will  be  bonded 
across  to  assure  electrical  continuity; 
and 


e.  In  addition  to  the  conduit,  a 
separate  grounding  conductor  will  be 
installed  within  the  conduit  enclosing 
the  associated  power  conductors.  The 
grounding  conductor  will  be  used  to 
ground  the  enclosures  of  each  unit  of 
equipment  to  the  grounded  side  of  the 
source  grounding  resistor.  The  size  or 
capacity  of  the  grounding  conductor  will 
be  in  accordance  with  the  requirements 
of  30  CFR  75.701-4  (a)(b). 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  conmients.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  827,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  4, 1985.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  December  21. 19m. 
Patrida  W.  Silvey, 

Director.  Office  of  Standards.  Regulations 

and  Variances. 

|FR  Doc.  85-221  Filed  1-3-85:  8:45  am) 

WLLINQ  COOC  4S10-43-M 


(Docket  No.  M-84-2S9-CI 

Eastern  Associated  Coal  Corp.; 
Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard 

Eastern  Associated  Coal  Corporation, 
One  PPG  Place.  Pittsburgh. 
Pennsylvania  15222  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1105  (housing  of  underground 
transformer  stations,  battery-charging 
stations,  substations,  compressor 
stations,  shops,  and  permanent  pumps) 
to  its  Joanne  Mine  (I.D.  No.  46-01430) 
located  in  Marion  County.  West 
Virginia.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  air  currents  used  to 
ventilate  structures  or  areas  enclosing 
electrical  installations  be  coursed 
directly  into  the  return. 

2.  A  recitifier/ transformer  station  is 
located  in  the  1-West  haulageway.  The 
return  aircourscs  to  the  north  and  south 
of  the  station  and  the  approaches  are 
inaccessible  for  the  installation  of 
ventilation  controls  due  to  massive  roof 


falls.  These  falls  have  rendered  the  area 
unsafe  for  travel  and  rehabiUtation. 

3.  As  an  alternate  method  to  coursing 
the  air  currents  which  ventilate  the 
station  directly  into  the  return, 
petitioner  proposes  to  install  dry 
chemical  fire  suppression  devices  at  the 
station. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  OfHce 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  4, 1985.  Copies  of  the  petition 
are  available  for  inspection  at  ^at 
address. 

Dated:  December  21, 1984. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards.  Regulations 
and  Variances. 

[FR  Doc.  85-230  Filed  1-3-65;  8:45  am) 

aiLUNO  CODE  4S10-4S-M 

[Docket No. M  •4  »M1 

Frontier-Kemper  Constructors,  inc.. 
Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard 

Frontier-Ketnper  Constructors.  Ino, 
P.O.  Box  820,  Vernal  Utah  84078  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  57.21-97  (explosives)  to  its 
White  River  Shale  Project  (I.D.  No.  42- 
01793)  located  in  Uintah  County,  Utah. 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  blasts  in  gassy  mines 
be  initiated  electrically,  and  that 
multiple-shot  blasts  be  initiated  only 
with  millisecond-delay  detonators. 

2.  Petitioner  states  that  millisecond- 
delays  result  in  greater  concussion  and 
more  flying  rock,  which  causes 
unnecessary  damage  to  surrounding 
ground. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  nonel  blasting  caps  with 
standard  delays,  with  the  following 
conditions: 

a.  A  test  for  flammable  gas  will  be 
made  in  the  shaft  and  at  the  blasting 


stations,  shops,  and  permanent  pumps 
be  housed  in  fireproof  structures  or 

b.  All  persons  will  be  removed  from 
the  shaft  before  the  blasting  round  is 
detonated; 

c.  All  persons  on  the  surface  will  be  at 
least  125  feet  from  the  shaft  collar  at  the 
time  the  blasting  round  is  detonated  and 
will  remain  at  least  125  feet  from  the 
shaft  collar  for  at  least  15  minutes  after 
detonation; 

d.  During  the  15  minutes  following  the 
blast,  the  upcast  air  emanating  from  the 
shaft  will  be  monitored  using  remote 
monitoring  devices;  and 

e.  A  test  for  flammable  gas  and  other 
hazardous  conditions  will  be  made  after 
15  minutes  from  the  blast  detonation. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  TTiese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  4, 1985.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  December  21, 1984. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 

and  Variances. 

(FR  Doc.  85-227  Filed  1-3-85;  8:45  am] 

BIUJNO  CODE  4S10-49-M 


[Docket  No.  M-84-254-C] 

Halfway,  Inc.;  Petition  for  Modification 
of  Application  of  Mandatory  Safety 
Standard 

Halfway,  Inc.,  41  Eagles  Road, 
Beckley,  West  Virginia  25801  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1105  (housing  of  underground 
transformer  stations,  battery-charging 
stations,  substations,  compressor 
stations,  shops,  and  permanent  pumps) 
to  its  Halfway  No.  1  Mine  (I.D.  No.  46- 
06449)  located  in  Raleigh  County.  West 
Virginia.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  underground 
transformer  stations,  battery-charging 
stations,  substations,  compressor 
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face  before  any  blasting  round  is 

detonated: 

areas,  and  that  air  currents  used  to 

ventilate  structures  or  areas  enclosing 

electrical  installations  be  coursed 

directly  into  the  return. 

2.  Petitioner  seeks  a  modification  of 
the  standard  to  permit  small  less  than 
three  horsepower,  portable  water  sump 
pumps  to  be  operated  without  housing 
them  in  a  fireproof  structure  or 
ventilating  them  directly  into  the  return. 
In  support  of  this  request,  petitioner 
states  that 

a.  The  sump  pumps  are  labeled 
portable  electric  submersibles; 

b.  The  pumps  are  of  the  single  and 
three  phase  variety  and  range  from  1.2 
to  3  horsepower 

c.  The  average  pump  has  a  diameter 
of  7.5  inches,  a  26  inch  length,  and 
weighs  approximately  25  pounds: 

d.  The  electrical  components  of  the 
pumps  include  a  built-in  thermal 
protection  with  all  components 
submerged  in  flame  resistant  oil: 

e.  The  pumps  are  designed  to  operate 
fully  or  partially  submerged:  and 

f.  The  pumps  are  installed  in 
compliance  with  all  electrical 
requirements. 

3.  Petitioner  states  that  it  is  safer  and 
more  practical  to  leave  the  pumps 
installed,  though  not  in  use,  and/or  let 
the  pumps  continually  dewater  a  small 
stream  than  to  move  and  reinstall  the 
pumps  in  order  to  comply  with  the 
standard.  Such  movement  could  expose 
miners  to  the  risks  of  electrical  shock 
and  muscle  strain. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  4. 1985.  Copies  of  the  petition 
are  availal^e  for  inspection  at  that 
address. 


cember  21. 1984. 
:Silvey, 
'ice  of  Standards.  Regulations 


Dated 

Patricia 

Directi 

and  ^nances. 

IFRpoc.  85-228  Filed  1-3-85;  8:45  am) 
WUJNO  COOC  4510-43-il 


(Docket  No.  M-«4-2S-M) 

International  Salt  Co.;  Petition  for 
Modlficatfon  of  Application  of 
Mandatory  Safety  Standard 

International  Salt  Company,  3846 
Retsof  Road.  Retsof.  New  York  14539 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  57.21-20(f)  (main 
fans:  automatic  signals]  to  its  Sterling 
"B"  Shaft  (I.D.  No.  30-02664)  located  in 
Livingston  County,  New  York.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  main  fans  be  provided 
with  an  automatic  signal  device  to  give 
warning  or  alarm  should  the  fan  system 
malfunction,  and  that  the  signal  device 
be  located  so  that  it  can  be  seen  or 
heard  by  a  responsible  person  at  all 
times  when  persons  are  underground. 

2.  As  an  alternate  method,  petitioner 
proposes  that  a  responsible  person  shall 
be  in  attendance  in  the  immediate  area 
of  the  main  fan(s)  while  persons  are 
underground.  A  "Deckman"  is  stationed 
at  the  collar  when  persons  are 
underground.  This  person's  duties  are  to 
operate  the  collar  doors  when  persons/ 
material  are  entering  or  leaving  the 
shaft,  signal  the  hoistman  to  raise  or 
lower  the  conveyance  at  the  collar  level, 
prepare  materials  and  supplies  for 
lowering  into  the  shaft,  and  perform 
maintenance  on  equipment  when  time 
permits.  This  person's  movement  is 
restricted  to  within  100  feet  of  the  shaft 
collar  while  persons  are  underground. 
The  person  does  not  leave  the  work 
station  unless  relieved  by  another 
responsible  person,  is  within  audio  and 
usually  visual  range  of  the  ventilation 
fans,  is  the  one  to  which  an  alarm  would 
be  directed,  is  always  in  the  immediate 
area  of  the  main  fans  while  persons  are 
underground,  would  be  immediately 
aware  of  any  fan  failure  and  has  direct 
communication  with  the  fan.  Persons 
underground  are  working  in  a  shaft, 
adjacent  to  the  vent  tubing  in  fresh  air. 
A  fan  failure  would  immediately  be 
noted  by  these  persons  underground  by 
the  cessation  of  noise  and  airflow,  and 
by  the  vent  tubing  going  slack. 
Communication  is  provided  from  within 
the  shaft  to  the  hoistman,  allowing 
evacuation  or  other  appropriate  action  if 
a  fan  failure  occurs. 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 


Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  4, 1985.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  December  21. 1984. 
Patricia  W.  Silvey. 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

[FR  Doc.  85-219  Filed  1-3-85;  8:45  am| 

SILLtNQ  COOC  4S10-«9-H 


(Docket  Na  M-«4-2t«-C] 

Jim  Walter  Resources,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Jim  Walter  Resources.  Inc.,  P.O.  Box 
C-79,  Birmingham,  Alabama  35283  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.326  (aircourses  and  belt 
haulage  entries)  to  its  No.  5  Mine  (I.D. 
No.  01-01322)  located  in  Tuscaloosa 
County,  Alabama.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  On  November  21. 1980,  petitioner 
was  granted  a  modification  of  30  CFR 
75.326  to  use  belt  haulage  entries  as 
intake  aircourses  to  ventilate  active 
working  places  (docket  number  M-80- 
101 -C). 

2.  This  petition  concerns  that 
requirement  of  30  CFR  75.326  that  intake 
and  return  aircourses  be  separated  from 
belt  haulage  entries. 

3.  Conditions  in  the  mine  require  high 
volumes  of  intake  air  to  dilute  the  large 
quantity  of  methane  liberated  from  the 
coal  at  the  working  face,  and  to  remove 
the  methane  from  the  return  airways. 

4.  As  an  alternate  method,  petitioner 
proposes  to  install  haulage  tracks  in  the 
same  entries  with  the  belts.  Petitioner 
will  isolate  the  belt  entries  with 
continuous  permanent-type  stoppings.  In 
heavy  or  caving  areas,  timbers  laid 
longitudinally  "skin  to  skin"  may  be 
used.  Such  permanent  stoppings  will  be 
erected  between  the  intake  and  return 
aircourses  in  entries  and  will  be 
maintained  to  and  including  the  third 
connecting  crosscut  outby  the  face  of 
the  entries,  except  that  when  the  belt 
haulage  entry  and  the  track  entry  are  in 
the  same  entry,  the  stopping 
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immediately  outby  the  belt  feeder 
separating  the  intake  escapeway  from 
the  belt  haulage/track  entry  will  not  be 
constructed.  An  early  warning  fire 
detector  sensor  will  be  installed  to 
monitor  the  airstream  in  the  belt/track 
immediately  outby  the  stopping  not         ^ 
constructed.  The  signal  from  the  monitor 
sensor  will  be  transmitted  automatically 
to  the  working  section  and  to  a  manned 
location  on  the  surface  where  personnel 
on  du»y  have  two-way  communications 
with  all  persons  who  may  be 
endangered.  Such  signal  will  be 
activitafed  when  the  level  of  carbon 
monoxide  exceeds  10  ppm  above  the 
ambient  level  for  the  mine. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson    . 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  4, 1985.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  December  21. 19^. 
Patricia  W.  Silvey,  I 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

|FR  Doc.  85-224  Filed  1-3-85;  8:45  am) 
BILUNG  COOC  4$10-43-« 

(t}ocket  No.  M-84-255-C] 

Maben  Energy  Corp.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Maben  Energy  Corporation.  41  Eagles 
Road,  Beckley,  West  Virginia  25801  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1105  (housing  of 
underground  transformer  stations, 
battery-charging  stations,  substations, 
compressor  stations,  shops,  and 
permanent  pumps)  to  its  Maben  No.  6 
Mine  (I.D.  No.  46-06376)  located  in 
Wyoming  County,  West  Virginia.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  underground 
transformer  stations,  battery-charging 


stations,  substations,  compressor 
stations,  shops,  and  permanent  pumps 
be  housed  in  fireproof  structures  or 
areas,  and  that  air  currents  used  to 
ventilate  structures  or  areas  enclosing 
electrical  installations  be  coursed 
directly  into  the  return. 

2.  Petitioner  seeks  a  modification  of 
the  standard  to  permit  sump  pumps  to 
be  operated  without  housing  them  in  a 
fireproof  structure  or  ventilating  them 
directly  into  the  return.  In  support  of  this 
request,  petitioner  states  that: 

a.  The  pumps  are  of  the  single  and 
three  phase  variety  and  range  from  1.2 
to  3  horsepower 

b.  The  average  pump  has  a  diameter 
of  7.5  inches,  a  26  inch  length,  and 
weighs  approximately  25  pounds; 

c.  The  electrical  components  of  the 
pumps  include  a  builtin  thermal 
protection  with  all  components 
submerged  in  flame  resistant  oil; 

d.  The  puumps  are  designed  to 
operate  fully  or  partially  submerged; 
and 

e.  The  pumps  are  installed  in 
compliance  with  all  electrical 
requirements. 

3.  Petitioner  states  that  it  ia  safer  and 
more  practical  to  leave  the  pumps 
installed,  though  not  in  use,  and/or  let 
the  pumps  continually  dewater  a  small 
stream  than  to  move  and  reinstall  the 
pumps  in  order  to  comply  with  the 
standard.  Such  movement  could  expose 
miners  to  the  risks  of  electrical  shock 
and  muscle  strain. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  4, 1985.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  December  21, 1984. 

Patricia  W.  Silvey, 

Director.  Office  of  Standards,  Regulations 
and  Variances. 

(PR  Doc  85-222  Filed  1-3-85: 8:45  am) 

BIU.INO  COM  4S1«-«»-«l 


[Docket  No.  M-84-25S-C) 

Neumeistcf  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Neumeister  Coal  Company,  RD  #1, 
Ashland,  Pennsylvania  17921  has  filed  a 
petiUon  to  modify  the  application  of  30 
CFR  75.1714  (self-contained  self-rescue 
devices]  to  its  No.  2  Slope  (I.D.  No.  36- 
07166)  located  in  Schuylkill  County. 
Pennsylvania.  The  petition  is  filed  under 
section  101(c]  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  each  operator  make 
available  to  each  person  who  goes 
underground  a  self-contained  self-rescue 
device  or  devices  approved  by  the 
Secretary  which  is  adequate  to  protect 
such  person  for  one  hour  or  longer. 

2.  The  mine  is  always  damp  to  wet  It 
is  a  heavily  pitching  anthracite  mine 
with  miner  headings  on  50-foot  centers. 
The  only  electrical  equipment  is  a  small 
pump  located  at  the  foot  of  the  slope. 

3.  The  mine  geology,  undulation,  thin 
coal  and  varying  pitches  make  it 
hazardous  to  wear  the  device  while 
working  or  in  the  narrow  confines  of  the 
slope  gun  boat  which  services  as  a 
mantrip  at  the  mine. 

4.  The  mine  is  sometimes  subjected  to 
freezing  temperatures  and  no  warm 
storage  place  exists. 

5.  The  mine  can  be  evacur«'ed  in  less 
than  15  minutes. 

6.  For  these  reasons,  petitioner 
requests  a  modificaton  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  4, 1985.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

December  21, 1984. 

Dated: 
Patricia  W.  Silvey. 

Director.  Office  of  Standards,  Regulations 
and  Variances. 

(FR  Doc.  85-231  Filed  \-9-9&i  8:45  am] 
anxnra  COOC  4eio-49-M 
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(Docket  Na  M-«4-20*-CI 

Omega  Mining  Co^  Inc.,  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Omega  Mining  Company.  Inc.,  P.O. 
Box  3186.  Morgantown.  West  Virginia 
26503  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.319  (ventilation 
of  mechanized  mining  sections)  to  its 
Omega  No.  100  Mine  (I.D.  No.  46-06470) 
located  in  Monongalia  County.  West 
Virginia.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  each  mechanized 
mining  section  be  ventilated  with  a 
separate  spht  of  intake  air  directed  by 
overcasts,  undercasts.  or  the  equivalent. 

2.  The  mine  has  two  sections,  but  is 
currently  operating  Section  II  only,  on  a 
double-shift  basis,  working  on  the  day 
and  afternoon  shifts.  Section  I  was 
intended  to  be  developed  and  then 
pillared  back  out.  The  West  Virginia 
Department  of  Natural  Resources  had 
issued  a  permit  restricting  coal  reserve 
recovery  oo  Section  I  to  50%.  The  two- 
shift  production  unit  was  then  moved  to 
develop  Section  11.  After  appeal, 
petitioner  was  granted  permission  to 
recover  80%  of  the  coal  reserve  on 
Section  I. 

3.  A  nearby  mine  is  nearing 
completion,  and  petitioner  plans  to 
transfer  these  employees  and  equipment 
to  use  them  on  the  midnight  shift  on 
Section  I.  Petitioner  states  that  the 
operation  of  only  one  production  unit  on 
each  shift  would  prevent  the 
employment  of  workers  on  return  air. 

4.  Petitioner  seeks  a  modification  of 
the  requirement  that  each  mechanized 
mining  section  be  ventilated  with  a 
separate  split  of  air  because: 

a.  The  roof  consists  of  massive 
sandstone,  making  overcast  construction 
hazardous: 

b.  The  pavement  is  fireclay  and 
grades  are  common.  Undercasts  would 
be  water-fiUed  and  hazardous  for 
rubber-tired  equipment  to  travel;  and 

c.  Each  producing  section  will  be  on  a 
separate  split  of  intake  air. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 


comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  4. 1985.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  December  21, 1984. 
Patricia  W.  Silvey. 

Director.  Office  of  Standards.  Regulations 
and  Variances. 
\VK  Doc.  85-229  Filed  1-3-85:  8:45  am) 

■tUJMQCOOC  4S«0-O-M 

(Docket  No.  M-S4-240-C1 

Paramont  Coal  Co^  Petition  for 
Modification  of  Application  of 
l/landatory  Safety  Standard 

Paramont  Coal  Company.  P.O.  Box 
800.  Wise.  Virginia  24293  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  77.214(a)  (refuse  piles:  general)  to 
its  Deep  Mine  No.  10--Refuse  Disposal 
Area  (I.D.  Nos.  44-05882;  1211-VAS- 
009604)  located  in  Wise  County. 
Virginia.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  refuse  piles  be  located 
in  areas  which  are  a  safe  distance  from 
all  underground  mine  airshafts. 
preparation  plants,  tipples,  or  other 
surface  installations,  and  that  such  piles 
not  be  located  over  abandoned  openings 
or  streamlines. 

2.  Petitioner  is  abandoning  the  mine. 
As  an  alternate  method,  petitioner 
proposes  to  seal  the  openings  for  the 
mine. 

The  construction  of  this  mine  seal  will 
allow  the  placement  of  refuse  over  the 
mine  portals  and  prevent  the  contact  of 
refuse  with  any  exposed  coal  seam. 
These  portals  serve  as  the  only  entrance 
to  the  mine;  therefore,  upon 
abandonment,  all  access  will  be 
eliminated.  The  seals  will  be  designed  to 
assure  proper  drainage  from  the  mine 
workings. 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  as  that 
afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  4. 1985.  Copies  of  the  petition 


are  available  for  inspection  at  that 
address. 

Dated:  December  21, 1984. 
Patricia  W.  Silvey. 

Director.  Office  of  Standards.  Regulations 

and  Variances. 

|FR  Doc.  85-223  Filed  1-3-85:  8:45  am) 

a«U.IMO  COOC  4S1»-4»-M 


(Docket  No.  M-«4-25«-Cl 

Pyre  Mining  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Pyro  Mining  Company,  P.O.  Box  267, 
Sturgis,  Kentucky  42459  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1404-1  (braking  system)  to  its 
Wheatcroft  Mine  (I.D.  No.  15-10815)  and 
Pyro  No.  9  Wheatcroft  Mine  (I.D.  No.  15- 
13920).  both  located  in  Webster  County. 
Kentucky,  and  its  Palco  Mine  (I.D.  No. 
15-14492),  its  Pyro  No.  9  Slope— William 
Station  (I.D.  No.  15-13881)  and  its  Pride 
Mine  (I.D.  No.  15-11408),  all  located  in 
Union  County.  Kentucky,  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  trailing  locomotive  or 
equivalent  devices  should  be  used  on 
trains  that  are  operated  on  ascending 
grades. 

2.  Petitioner  uses  rubber-rail  supply 
trailers,  which  are  designed  to  approach 
the  end  of  the  track,  then  convert  to 
rubbertired  vehicles.  Normal  operating 
procedure  is  to  have  trailing  motors 
along  main  haulage  routes.  Trailing 
motors  are  not  used  when  supplies  are 
being  sent  from  the  main  road  to 
individual  sections.  Rubber-rail  trailers 
are  not  fashioned  to  use  such  derails 
that  would  couple  on  to  the  rear  car 
when  ascending  or  descending  grades. 

3.  Petitioner  states  that  having  a 
trailing  motor  or  equivalent  devices 
deemed  as  derailers  on  supply  cars 
would  result  in  a  diminution  of  safety 
because: 

a.  Trailing  locomotives  ascending 
grades  can  override  the  pulling  ability  of 
the  front  motor  causing  derail  situations 
of  supply  cars  between  the  two  motors; 

b.  When  trailing  locomotives  are  used, 
this  does  not  allow  the  supply  person  to 
remove  loaded  or  empty  trailers 
between  the  two  motors  safely.  These 
supply  persons  would  be  required  to 
uncouple  several  times  and  push  the 
rubber-rail  trailers  into  available 
crosscuts,  placing  such  persons  in 
unnecessary  pinch  points.  The  pushing 
action  also  damages  the  trailers. 
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presenting  future  derailment  hazards. 
When  it  becomes  necessary  to  remove 
empty  trailers  from  the  sections,  it  is 
nearly  impossible  to  get  a  trailing  motor 
behind  them: 

c.  Derailers  used  on  such  cars 
installed  after  they  are  manufactured 
have  malfunctioned.  These  derailers 
have  caused  accidents  by  dropping 
down  and  becoming  caught  on  track 
rails  or  switches,  causing  wrecks  or 
derailments.  The  derailers  also  prevent 
the  locomotive  train  from  backing  up 
quickly  if  necessary. 

4.  As  an  alternate  method,  petitioner 
proposes  that  safety  ropes  or  chains  be 
used  between  all  trailers  and  the  nearest 
motor  when  ascending  grades.  Should 
any  trailer  become  uncoupled,  it  would 
still  be  held  by  such  a  rope  or  chain  and 
prevent  a  runaway  from  occurring. 
Lights  will  also  be  used  at  strategic 
locations  along  the  track  to  warn 
persons  that  traffic  is  ascending  steep 
grades. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Conunents 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  4, 1985.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  December  21, 1984. 
Patricia  W.  Silvey, 

Director,  Office  ofStandprds.  Regulations 
and  Variances. 

|FR  Doc.  85-220  Filed  l-i-«5:  8:45  am] 

BILLINO  COOE  4S10-43-M 

i 

(Docket  No.  M-84-248-t] 

Southern  Ohio  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Southern  Ohio  Coal  Company,  P.O. 
Box  552,  Fairmont,  West  Virginia  26554 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1700  (oil  and 
gas  wells]  to  its  Martinka  Mine  No.  1 
(l.D.  No.  46-03805)  located  in  Marion 
County,  West  Virginia.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statement  follows: 

1.  The  petition  concerns  the 
requirement  that  barriers  be  established 


and  maintained  around  oil  and  gas  wells 
penetrating  coalbeds  or  any 
underground  area  of  a  coal  mine. 

2.  As  an  alternate  method,  petitioner 
proposes  to  plug  and  mine  through 
abandoned  wells  penetrating  the 
coalbed  using  speciHc  methods  and 
safety  precautions  outlined  in  the 
petition. 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  4, 1985.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  December  21, 1984. 
Patricia  W.  Silvey. 

Director,  Office  of  Standards,  Regulations 

and  Variances. 

[¥R  Doc.  85-233  Filed  1-3-85;  8:45  am] 

BtUJNO  COOE  4S10-43-M 


(Docket  No.  M-84-253-C] 

Stanford  Mining  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Stanford  Mining  Company,  Box  188, 
Dixonville.  Pennsylvania  15734  has  filed 
a  petition  to  modify  the  application  of  30 
CFR  75.1710  (cabs  and  canopies)  to  its 
Penn  Hill  No.  2  Mine  (l.D.  No.  36-00921) 
and  Chestnut  Ridge  Mine  (l.D.  No.  3&- 
01329)  both  located  in  Indiana  County, 
Pennsylvania.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  The  coal  seam  varies  in  thickness 
from  35  to  45  inches,  with  undulating 
bottom  and  top. 

3.  Petitioner  operates  a  roof  bolting 
machine  that  has  a  canopy  over  the 
operator's  position  on  the  side  of  the 
machine:  however,  there  is  no  cab  or 
canopy  over  the  rear  alternate 
operator's  position.  Petitioner  states  that 
installing  a  canopy  on  the  rear  of  the 
machine  will  result  in  a  diminution  of 
safety  because  the  roof  bolting  machine 


is  always  operated  from  the  side  station 
and  the  canopy  would  obstruct  the 
operator's  vision.  Also,  at  times  the 
canopy  could  strike  the  roof  supports, 
increasing  the  chances  of  an  accident. 

4.  As  an  alternate  method,  petitioner 
proposes  to  eliminate  the  rear  operating 
station  by  making  the  controls 
inoperative  or  removing  them. 

5.  Petitioner  also  operates  a  Lee  Norse 
miner  with  an  on-board  operator  who 
remains  under  permanently  supported 
roof  at  all  times.  The  haulage  system  is  a 
continuous-type  and  attached  to  the  tail 
of  the  miner.  "The  bridge  carrier  operator 
is  always  located  outby  the  miner 
operator  under  permanently  supported 
roof.  Petitioner  states  that  installing  a 
canopy  on  the  bridge  carrier  will  result 
in  a  diminution  of  safety  because  the    " 
canopy  will  restrict  the  operator's 
visibility.  The  canopy  could  also  strike 
and  dislodge  roof  supports,  increasing 
the  chances  of  an  accident. 

6.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  "These 
comments  must  be  Bled  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  4. 1985.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  December  21, 1984. 
Patricia  W.  Silvey. 

Director,  Office  of  Standards,  Regulations 

and  Variances. 

|FR  Doc.  85-225  Filed  l-»-85;  8:45  am] 

BILUNa  CODE  4510-4»-M 


[Docket  No.  M-82-1(MI,  etc.] 

.  Union  Carbide  Corp..  et  al;  Summary  of 
Decisions  Granting  In  Whole  or  In  Part 

Petitions  for  Modification 

• 

agency:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 

action:  Notice  of  afflrmative  decisions 
issued  by  the  Administrators  for  Coal 
Mine  Safety  and  Health  and  Metal  and 
Nonmetal  Mine  Safety  and  Health  on 
petitions  for  modification  of  the 
application  of  mandatory  safety 
standards. 

summary:  Under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977,  the  Secretary  of  Labor  may  modify 
the  application  of  a  mandatory  safety 


STB 
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standard  to  a  mine  if  the  Secretary 
determines  either  or  both  of  the 
following:  that  an  alternate  method 
exists  at  the  petitioner's  mine  that  will 
guarantee  no  less  protection  for  the 
miners  affected  than  that  provided  by 
the  standard,  or  that  the  application  or 
the  standard  to  the  petitioner's  mine  will 
result  in  a  diminution  of  safety  to  the 
affected  miners. 

Summaries  of  petitions  received  by 
the  Secretary  appear  periodically  in  the 
Federal  Register.  Final  decisions  on 


these  petitions  are  based  upon  the 
petitioner's  statement,  comments  and 
information  submitted  by  interested 
persons  and  a  field  investigation  of  the 
conditions  at  the  petitioner's  mine.  The 
Secretary  has  granted  or  partially 
granted  the  requests  for  modification 
submitted  by  the  petitioners  listed 
below.  In  some  instances  the  decisions 
are  conditioned  upon  the  petitioner's 
compliance  with  stipulations  stated  in 
the  decision. 


FOR  FURTHER  INFORMATION  CONTACT: 

The  petitions  and  copies  of  the  final 
decisions  are  available  for  examination 
by  the  public  in  the  OfHce  of  Standards. 
Regulations  and  Variances.  MSHA. 
Room  627,  4015  Wilson  Boulevard. 
Arlington,  Virginia  22203. 

Dated:  December  21,  1984. 
Patrici*  W.  Silvey. 

Director.  Office  of  Standards.  Regulations 
and  Variances. 


Affirmative  Decisions  on  Petitions  for  Modification 
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UMI 


OodMNo. 

PMkow 

RaguMons  anKMd 

Sttfnmory  Mm^iga 

M-«t-10-M.... 

47  FR  21324 

47  FR  24483 _ 

Onv>  C«M*  Cotp. 

30  CFR  3057  11-56 

»  CFR  51.21-75 

30  CFR  57.4-43 

30  CFR  56  0-67      .  „ 

ftovKtnq  aact)  undarground  hoat  oparatar  wnti  a  24-hour  supply  01  raipira- 

M-«2-17-M.     .      . 

MMon  SM  DmaMn  ol  Morton 
Tlwkaiinc 

HMto  Mrng  Co 

FMron  S«id  «  (kmitt  Co 

FMCCoip _.... 

Wa  compressed  ar  stored  «i  conlamars  near  the  hont  Mth  sfMofiad 
ooraMons  considsred  accaplatue  altamal*  method   Granted  intth  condi. 
aona^ 
DMomnf  paraora  to  ramaei  in  affected  actn*  worVings  arid  power  to  remain 
anargaad  tar  a  penod  not  to  exceed  60  mmutes  m  the  event  ol  a  laAxe 
Ol  nanMaaen  other  than  a  maai  Ian  stoppage  cona*lared  acceptable 
■namala  method  Granted  wrth  conditions 

M-83-13-M 

46  FR  22625 _ _ 

46FR33SS3 

the  shop  from  the  portM  end  consKtered  acceplatHe  allamala  method 
Granted  wth  conditions 
Uae  0*  a  Itttwig  kgnt  beam  device  to  alen  people  beh«)d  equ<)ment  with 
apeokad  conMona  m  tau  of  ua«<g  aucMita  back-iv  anemaia  method. 
Granted  with  conditions. 

mawtamad  tor  vanaialnn  ol  gob  weas.  petitorw  s  proposal  that  the 
maOiana  eontant  of  ttw  av  currant  m  the  bleeder  spM  at  the  pomt  where 
tuch  SpM  antars  any  othar  ipM  Shan  not  aiceed  2  0  volume  percent 

Paaaonar's  proposal  to  ampMy  the  mergency  signaling  devK*  so  it  can  be 
heard  over  a  large  area  m  the  event  ol  a  hoist  lailure  considared 
acceptable  aHamaM  method  Granted  with  conditions. 

Paaaoner's  propoaai  lo  mttntam  radK)  contact  with  any  employee  worthing 

M-B3-20-M  ._... 

46  FR  4S322 

46  FR  673 

40FR57C39    

30  CFR  57.21-40.         .     _    . 

30  CFR  57  19-56 

X  CFR  56  18-20      - 

M-«3-2S-4lil 

M-a»-2T-M 

Awrtan  QilMna*  Co 

itadvaon  MMng  Co  

Grant*  Rock  Co 

Long  SUf  industnM.  kic 

InMfnflfeonil      Miner  tJi      gnd 
OianealCop 

ASARCO.  Kie...       

FMlMfrtr  On*  Co 

l*-«3-32-M  ...„   ...„    .. 

46  FR  4666 

46FR4Se6.._ _... 

46  FR  676 

46  FR  13756 

30  CFR  56.8-87 .. , 

•lone  n  Ihe  ma  conaOered  acceptable  aNemale  method   Granted  with 
oonollions 
Uaa  ol  an  oaciHaar^type  light  as  a  viaual  warning  device  visible  from  the 

M-B3-34-M 

30  CFR  56  8-87.    . 

(•ar  ol  me  vehicle  considered  acceptable  alternate  method  Granted  with 
OOrvMiona 

Use  of  strobe  hghts  mstaHed  on  vehicles  as  wamir>g  devices  when  travetmg 

M-a3-35-M 

30  CFR  57  4-61B 

3D  rett  «7  11.37 

m  reverse  considered  accaptabia  aNamata  method   Granted  with  condh 

aona. 

condMona  conaidarad  acceptable  aMemate  method  to  installing  fire  doors 

Granted  with  corxlitions 
Pattnner  s  proposal  that  ttm  aoss-sednnal  otMnng  be  ts  by  20  inches 

meesured   from  the   face  ol   the   ladder  in  keu  ol  24   by  24  inches 

consKlered  acceptable  alternate  method  Granted. 
Uaa  ol  the  highpressure  water  hose  to  (he  continuous  miners  aa  lira 

protection  devices  at  ttia  woniing  place  considered  acceptable  eltemate 

method  Granted  m  pan  with  conditions 
Rsttkanar's  proposal  to  uae  ben  and  track  air  to  ventilate  active  working 

ptaoa*  with  specific  safeguards  considered  acceptable  altemale  method. 

uaa  of  ban  and  tracii  air  to  ventile  active  working  places  and  mslaHabon  ol 
an  automatic  fire  detection  system  with  sensors  on  tfie  underground  bell 
conveyors  considered  acceptable  altemete  method  Granted  with  condh 
aona 

Ou*  to  numerous  roof  falls  n  specified  return  entnes.  petitioner's  proposal  to 
•vakiata  and  control  the  m  antenng  the  affected  area  by  regulators  st  the 

mOi  ooniMona 

Uaa  of  mtato  air  whKh  «  coursed  through  the  belt  heulage  and/or  track 
artlnaa  to  vanMala  active  working  places  with  specified  safeguards  consii>- 
ared  acceptable  allemate  method  Granted  with  conations. 

Inaapckon  of  the  Siurry  Pond  and  the  Freshweter  Pond  on  a  monthly  baai*. 

laa  of  eaba  or  canopisa  «i  specified  tow  mnng  heighu  would  result  m  a 
IVopoaal  to  provide  two  portabia  fre  extinguishers  or  one  culmguisher 

Fhigging  and  mining  lhrou|^  abandoned  ol  and  gas  wells  with  specified 
prooedwes  and  pracautona  considered  accepiabia  altemete  method 
Granted  with  coniMona. 

Due  to  messive  roof  falls  m  several  return  aircourses.  peniioner's  proposal 
to  establish  and  mtavitain  air  measunng  statiom  at  specified  tocahons 
ocnaidered  accaptabia  altemate  method  Granted  with  condftnna 

Proposed  iirflow  raducaon  in  peeaoner  s  mne  which  woukl  mantain  a  sale 

ad  wrth  condiaona. 

U-S3-SS-C _._       _ 

46  FR  46324 

30  CFR  75  1  iaO-2M 

30  CFR  75  326 

30  CFR  75.326 

30  CFR  75.305 

30  CFR  75.326 

30  CFR  77  2ie-^laL_ 

M-0-83-C 

M-«3-ti»-a 

46  FR  46676 

46  FR  56666 

SmmI  Co«  Co — _... 

J«Ml  RidB*  Com  Coip - 

Bmnm  A  Tuctwr  Co     . 

M-S3-I30.C....     _   ... 

jaFaa7«. 

M-63-136-C .._ 

46FR662 

46FR661 

46FR673 

46FR4264.._. 

46  FR  4264 

M-63-140-C 

Tuitu  Cotf  Co 

l«-83-l«4-C 

30  CFR  751710 _ 

30  CFR  75  1100-2W(2» -.... 

30  CFR  75  1700 ... 

30  CFR  75305 

M-83-t4».C. 
M-63-I51-C. 

SouVMm  Ohn  Co4l  Co 

aeii6Mm  ONo  Cotf  Co 

turn*  Con  Co 

TudMr  HM  Co«  Co 

U-S3-1S5-C 

46  FR  9216 

M-es-iei-c 

46  FR  4264 

30CFR7S-301.   ....    .... 
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Affirmative  Decisions  on  Petitions  for  Modification— Continued 


OocfcMNo. 


w  to  retnam 
of  «  lailix* 
■ccaptaWe 


g  used  and 
•I  ihai  the 
pant  where 
me  percent 

o  It  can  be 
considwed 

>ee  oxKlung 
ranted  Mlh 


M-83-169-C 

M-a3-17S-C 

M-e3-17»-C _ 

W-«4.2-C 

M-S4-9-C 


M-64-29-C. 
U-U-30-C. 

M-«4-34-C.. 

M-a4-37-C 
W-M-SO-C.. 

M-04-53-C.. 
M-84-63-C.. 
M-84-«4-C. 
M-e4-70-C.. 


M-e4-74-C.. 


M-84-96-C  .... 


m-«4-io(m:. 


rWi  Nolics 


4»FRT307.... 

48FB7308  . 

4»FR730a  . 

4aFR|g44  ... 

49  FR  13762. 

49  FR  11028. 
49  FR  11030 
49  FR  11026 
49  FR  13763.. 

49  FR  14216 
49  FR  11133. 

49  FR  13759. 
49  FR  16196. 
49  FR  13759 . 
46  FR  14216. 

49  FR  10079 

49FRtl131  . 


49  FR  13255  . 


WevnoreUnd  Coal  Co 

Westmoreland  Coal  Co. 

Weatmoratand  Coal  Co 

Jim  Waltar  Resources,  Inc 

D  t  F  Deep  Mme  Buck  Drift.—. 

Maple  Meadow  Mm^  Co 

Partner  Coal  Co 

Kenrnl  Coal  Co 

Eastern  Atsodatad  Coal  Corp.. 


Washington  kngation  t  Devsl- 
opment  Co. 

Mettila  Co«l  Corp 


Barnes  A  Tukar  Co 

K.  W.  Csrtwo.  Inc.. — 

Barnes  t  Tucfcar  Co 

JaweH  Ridge  Coal  Corp 


Becklay  Cod  Mining  Co.. 
HAT  Co^  Co 

Bealrtce  Pocalwnlas  Co... 


Raguiationa  affected 


30  CFR  75.506(d)  and  75.1303. 
30  CFR  75.506(d)  and  75  1303 
30  CFR  75  506(d)  and  75.1303. 
30  CFR  75.305 _ _. 


30  CFR  77.1605(l().. 
30  CFR  75.1400..-.. 


30  CFR  75.1100-3. 

30  CFR  75  1710 

30  C:FR  75  1100-3. 
30  CFR  75.1103-4. 

X  CFR  75  321 . 

30  CFR  75.1400  ... 

30  CFR  75.1700 


Suflimary  Undkigs 


Inatallation  of  an  MSHA-approved  caitxin  monoxide/Kre  detection  system 

wMh  monitors  in  all  lielt  haulage  entries  ueed  as  intake  aircourtes 

considered  acceptable  alternate  method.  Granted  with  conditions. 
uaa  of  a  lire  ssnaor  and  warning  system  that  «M  be  capable  ol  identification 

ot  fce  by  activated  sensors  conaiderad  accaptabla  alternate  mattiod. 

Granted  with  conditions. 
InstaRation  o(  an  MSHA-approved  carbon  mononde/flra  detection  system 

wWl   monitors  in   at   belt   haulage  entries  used   as   intake   aircourses 

consMered  •ccap1at>le  alternate  mettKid.  Granted  with  conditions. 
Pelitionar's  proposal  to  mstaH  haulage  tracks  in  the  same  entries  ninth  belts 

with  specified  conditions  considerad  acceptable  altemata  method.  Grant- 
ad. 
Proposed  airftow  reductkjn  in  petitioner's  mins  wt«ch  would  maintain  a  sale 

and  heallhhil  atmosphere  considered  acceptable  alternate  mettiod.  Grant- 
ad  with  conditions. 
Use  ol  the  nonperrr-tssible  FEMCO  Ten-Shot  Blasting  Unit  with  specific 

safeguards  consktored  acceptable  altamate  method.  Granted. 
Uae  ol  the  nonpennssible  FEMCO  Ten-Shot  Blasting  Unit  with  specific 

safeguards  considered  acceptable  altemata  method.  Granted, 
uae  ol  the  nonpermissible  FEMCO  TervShM  Blasting  Unit  with  apecifk: 

safeguards  consklered  acceptable  alternate  mettwd.  Granted. 
Due  to  Roodwig  and  massive  root  falls  caused  tiy  deterioration  of  the  draw 

alata  top,  petitioner's  proposal  to  establish  and  maintain  five  special 

ventilation  checl<po«its  at  specified  kx:ations  considered  acceptable  alter- 

nala  method.  Giamed  with  conditions 
The  posting  ot  u(K>bstructed  speed  limit  signs  and  the  use  of  electric  hght* 

and/or  flara  pots  to  identify  n>ad  edges  considerad  acceptaUa  alternate 

metfwd.  Granleo  with  condit'ons. 
Alowing  the  liretx>ss  and  pumper  to  travel  into  and  out  of  the  fire  on  diesel 

powered,  rubber  tired  mme  lender  vehicle  son  weekends  and  holidays 

without  having  a  hoisting  engineer  on  duty  considered  acceptable  alter- 

nata  method.  Granted, 
kictallatkin  of  a  dry  waterline  along  lt>e  stope  belt  with  specified  conditions 

considered  acceptable  alternate  method.  Granted  with  conditkins. 
Use  of  cabs  or  canopies  in  specified  mining  heigfits  wouW  result  m  a 

diminuton  of  safety.  Granted  for  specific  equipment. 
Installation  of  a  dry  waterlme  ak>ng  t»w  stop*  belt  with  specified  conditiona 

considered  acceptable  alternate  metfiod.  Granted  with  conditions. 
Use  of  a  cartwn  monoxide  momtonng  system  in  leu  ol  an  automatic  fire 

detection  system  considered  acceptaUa  alternate  method.  Granted  with 

conditions, 
petitioner's  proposal  to  continue  normal  operations  when  tfie  auxiliary  skipe 

Ian  is  shut  down,   with  specified  safeguards,   consklered  acceptable 

alternate  method.  Granted. 
Proposed  operation  of  mancage  or  steel  gunboat  wHh  secondary  safety 

connections  securely  fastened  around  the  gunboat  and  to  the  hoslmg 

rope  above  the  main  connecting  devne  consklered  acceptable  alterrtate 

method  of  compliance  Granted  with  conditiona. 
Pkjggmg  and  mning  tiirough  abandoned  oil  and  gas  wens  with  specified 

procedures   and   precautions  considered  acceptable  alternate   method 

Granted  with  conditk>ns. 


th  speciTied 
I  Ire  doors 


ve  working 
lie  method 

slallation  ol 
ground  belt 
with  condi- 


nd/or  track 
irds  conskl- 


•utinguisher 
ry  electrical 


[in.  Doc.  85-216  Filed  1-3-85;  8:45  am 

•HXmOCOOE  4S1(M3-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Availability  of  Reports, 
Recommendations,  and  Responses 

Reports  Issued 

Aircraft  Accident  Report — ^Flying 
Tigers,  Inc..  Flight  2488.  McDonnell 
Douglas  DC8-63.  N797FT.  Chambers 
Field.  Naval  Air  Station,  Norfolk, 
Virginia.  October  25. 1983  (Revised: 
September  1, 1984)  (NTSB/AAR-84/08) 
(NTIS  Order  No.  PB84-910408). 

Aircraft  Accident  Report — Western 
Helicopters,  Inc.  Bell  UH-lB.  N87701, 
Valencia,  California.  July  23, 1982 
(NTSB/AAR-84/14)  (Supersedes  NTSB/ 
AAR-84/02)  (NTIS  Order  No.  PB84- 
910414). 

Highway  Accident  Report — Collision 
of  DeQueen,  Arkansas,  Police 


Department  Patrol  Car  and  Terrell 
Trucking,  Inc.  Tractor-Semitrailer,  U.S. 
Route  71.  Ashdown.  Arkansas,  July  5, 
1984  (NTSB/HAR-84/07)  (NTIS  Order 
No.  PB84-916207). 

Safety  Study — Deficiencies  in 
Enforcement  Judicial,  and  Treatment 
Programs  Related  to  Repeat  Offender 
Drunk  Drivers  (NTSB/SS-84/04)  (.NTIS 
Order  No.  PB84-917007). 

Marine  Accident  Report — Capsizing 
and  Sinking  of  the  United  States 
Drillship  Glomar  Java  Sea  in  the  South 
China  Sea,  65  Nautical  Miles  South- 
Southwest  of  Hainan  Island.  People's 
Republic  of  China.  October  25. 1983 
(NTSB/MAR-84/08)  (NTIS  Order  No. 
PB84-916408). 

Note. — Reports  may  be  ordered  from  the 
National  Technical  Information  Service,  5285 
Port  Royal  Road.  Springfield,  Virginia  22161. 
for  a  fee  covering  the  cost  of  printing,  mailing, 
handling,  and  maintenance.  For  information 
on  reports  call  703-487-4650  and  to  order 
subscriptions  to  reports  call  703-487-4630. 


Recommendadons  Issued 

Aviation — Federal  A  viation 
Administration:  May  25:  A-84-53:  Issue 
a  telegraphic  Air  Carrier  Operations 
Bulletin  to  all  DC-10  principal 
operations  inspectors  for  immediate 
notification  of  DC-10  operators 
providing  information  that  (1)  the 
potential  for  a  short  circuit  exists  in 
electrical  wiring  beneath  the 
glareshields  above  both  pilot  stations; 

(2)  such  a  short  circuit  could  be 
accompanied  by  sparks  and  smoke,  and 

(3)  circuits  to  the  master  caution  light, 
master  warning  light,  and  engine  failure 
warning  light  could  be  activated.  A-84- 
54:  Require  an  immediate  visual 
inspection  of  wiring  bundles  beneath  the 
DC-10  cockpit  glareshields  to  determine 
that  they  are  not  chafed  and  are  routed 
so  that  they  are  not  sandwiched 
between  the  Isolume  light,  and  the  flight 
guidance  control  panel  or  the 
glareshield.  Aug.  13:  A-84-82:  Prescribe 
standardized  altitude  symbology  to  be 
used  in  the  profile  view  of  approach 
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procedure  charts.  A-84-83:  Redesign  the 
low  altitude/conflict  alert  at  ARTS  III/ 
III-A  facilities  so  that  the  audio  signal 
associated  with  a  low  altitude  alert  is 
readily  distinguishable  from  that 
associated  with  a  conflict  alert  and  so 
that  it  is  heard  only  by  controllers 
immediately  concerned  with  the 
involved  aircraft.  A-S4-84:  Amend  the 
Air  Traffic  Control  Handbook.  7110.65c. 
paragraph  33.  to  require  a  controller 
inunediately  a  low  altitude  alert  to  any 
airplane  under  his  control  which  has 
activated  the  Minimum  Safe  Altitude 
Warning  system. 

Note. — Single  copies  of  these 
recomAiendations  are  available  on  written 
request  to:  Public  Inquiries  Section.  National 
Transportation  Safety  Board.  Washington. 
DC.  20594.  Please  include  recommendation 
number(s)  in  your  request.  Copies  of  recent 
recommendations  are  free  of  charge  while 
supplies  last.  Recommendations  that  must  be 
photocopied  will  be  billed  at  a  cost  of  14 
cents  per  page  (SI  minimum  charge). 

Responses  Received 

Highway — Federal  Highway 
Administration:  Dec.  20:  H-84-28:  Issued 
an  On  Guard  Bulletin  regarding  the 
failure  of  a  motor  carrier  to  equip  its 
vehicle  with  parts  that  met  the  design 
specification  of  an  original  equipment 
manufacturer  as  well  as  failing  to 
systematically  inspect,  repair,  and 
maintain  its  equipment.  H-84-29: 
Directed  regional  administrators  to  have 
inspectors  place  special  emphasis  on 
inspecting  the  suspension  components 
of  vehicles  while  conducting  roadside 
inspections.  Dec.  21:  H-78-52:  "Impact 
Attenuators  for  Heavy  Vehicles — A 
Feasibility  Study"  concluded  that  it  is 
infeasible  to  develop  a  roadside 
attenuator  that  can  safely  arrest  all 
classes  of  vehicles.  "Heavy  Vehicle 
Escape  Ramps — A  Review  of  Current 
Knowledge"  reviewed  current  truck 
escape  ramp  literature,  documented  all 
acceptable  designs,  determined 
shortcomings  in  the  current  method  of 
arresting  heavy  vehicles,  and  developed 
a  framework  of  information,  criteria, 
and  specifications  concerning  truck 
escape  ramps.  "Feasibility  of  a  Grade 
Severity  Rating  System"  determined  the 
feasibility  and  format  of  a  grade  severity 
rating  model  so  that  existing 
counlermeasures  can  be  more  rationally 
applied  and  the  need  for  new  counter- 
measures  can  be  established. 
"Evaluation  of  Techniques  to  Counteract 
Truck  Accidents  on  Steep  Downgrades" 
refined  and  evaluated  the  grade  severity 
rating  model.  Dec.  21:  H-78-40  and -41: 
The  number  of  new  carriers  identified 
through  the  safety  inspection  and 
weighing  demonstration  program  are  as 
follows:  1979—10.286;  1980—11.689; 


1981—8.871;  1982—6.247.  Dec.  21:  H-7&- 
4:  Descriptive  material  concerning 
surveillance  and  control  systems  is  now 
contained  in  the  recently  published 
Manual  on  Uniform  Traffic  Control 
Devices  Handbook,  Section  41-6.  Dec. 
26:  H-W-9  through  -11:  AddiHonal 
information  was  provided  on  June  17, 
1963.  and  the  following  reports  of 
completed  research  were  mentioned  in 
our  Octoberr  8. 1980.  response:  Design 
Considerations  for  Two-Lane  Two-Way 
Work  Zone  Operations.  FHWA/RD-83- 
112  and  Performance  Criteria  for 
Channelizing  Devices  Used  for  Two- 
Lane  Two-Way  Operations.  FHWA/ 
RD-83-057. 

Veterans  Administration:  Dec.  26:  H- 
84-89:  Present  policy  places  heavy 
emphasis  on  voluntary  participation  in 
the  VA  alcohol  dependence  treatment 
program  as  the  best  way  of  motivating 
patients  to  deal  constructively  with  their 
alcoholism  so  that  they  may  reach 
realistic,  measurable,  and  attainable 
goals.  To  the  extent  that  local  traffic 
court  rehabilitation  programs  invoke 
coercive  measures,  they  would  appear 
to  be  at  odds  with  this  policy. 

State  of  North  Carolina:  Dec.  13:  H- 
84-77:  The  Governor's  Task  Force  on 
Drunken  Drivers  recommended  that  law 
enforcement  officers  emphasize  field 
sobriety  test  techniques  as  a  way  of 
building  a  compelling  case  of 
impairment  and  not  rely  solely  on  the 
breathalyzer  reading  for  a  conviction. 
The  State  Highway  Patrol  has  adopted  a 
three-part  field  sobriety  test,  including 
the  horizontal  gaze  nystagmus  test.  H- 
84-78:  The  Safe  Roads  Act  of  1983  made 
some  changes  in  terminology  regarding 
chemical  analysis  of  breath  and  blood 
samples.  The  testing  statute  was 
rewritten  so  that  a  refusal  to  submit  to  a 
chemical  test  prohibits  testing  only 
under  the  implied-consent  law.  H-84-79: 
Under  law,  a  driver  who  is  impaired  to 
the  extent  that  it  would  be  dangerous  to 
release  him  and  cannot  find  a 
responsible  adult  willing  to  be 
responsible  for  him,  can  be  held  in  jail 
for  up  to  24  hours  or  until  his  blood 
alcohol  concentration  has  dropped  to 
0.05  or  less.  H-84-80:  The  new  driving 
while  impaired  law  has  eliminated  all 
lesser  included  offenses  than  driving 
while  under  the  influence  of  an 
impairing  substance.  If  any  district 
attorney  reduces  the  charge  to  a  non- 
alcohol  related  offense  or  drops  charges, 
he  must  give  his  reasons  for  doing  so  in 
writing  and  file  it  in  the  court  record.  H- 
84-81:  Has  conducted  training  sessions 
for  judges  dealing  with  the  trial  and 
sentencing  of  DWI  defendants.  H-84-82: 
Whether  an  individual  is  a  juvenile  or 
not  makes  no  difference  on  the 
maintenance,  preservation,  or 


accessibility  of  his  or  her  driving  record. 
H-64-83:  The  Rehabilitation,  Alcohol 
Test,  Evaluation  and  Retrieval  System 
(RATERS)  of  the  Division  of  Motor 
Vehicles  provides  complete  and 
accurate  law  enforcement  and  judicial 
records  of  DWI  defendants'  previous 
alcohol-related  traffic  offenses, 
including  those  committed  as  a  juvenile. 
These  records  are  available  to  judges 
prior  to  sentencing  through  the  Police 
Information  Network.  H-84-84:  Safe 
Roads  Act  requires  that  any  person 
convicted  of  a  second  DWI  offense 
within  five  years  or  a  first  offen.se  where 
they  had  a  BAC  level  of  O.nn  or  greater 
receive  a  substance  abusr  'dsse»>sment 
and,  if  recommended,  undci^o  tlie 
appropriate  treatment  as  a  conci  fion  of 
special  probation.  H-84-83:  Tlie  Alcohol. 
Drug  Education  Traffic  Schools  program 
deals  primarily  with  young  people  aged 
19  to  24  and  provides  basic  information 
of  the  effects  of  alcohol  and  drugs  on  the 
body  and  on  one's  driving  ability. 
Certain  components  of  the  ADETS 
curriculum  have  been  incorporated  in 
the  Driver's  Education  classes  taught  in 
high  schools  across  the  State.  H-64-86: 
The  Safe  Roads  Act  does  not  now 
provide  for  license  suspension  or 
revocation  modifications  for  completing 
the  ADETS  program. 

Maiine— Commonwealth  of 
Massachusetts:  Dec.  18:  M-83-76  and  - 
77:  Department  of  Fisheries.  Wildlife 
and  Recreational  Vehicles  has  refiled 
legislation  concerning  the  role  of  alcohol 
in  recreational  boating  accidents. 

American  Bureau  of  Shipping:  Dec.  18: 
M-84-74:  Is  currently  reviewing  the 
stability  criteria  for  all  mobile  offshore 
drilling  units  and  will  include  for 
discussion  the  capability  of  drillships  to 
survive  the  flooding  of  any  two  adjacent 
compartments  or  tanks  within  5  feet  of 
the  hull.  M-84-75:  Will  meet  with  the 
U.S.  Coast  Guard  to  consider  the 
recomendation  to  review  the  structural 
design  of  the  five  Global  Marine 
drillships  similar  in  design  to  the 
CLOMAR  JAVA  SEA.  M-84-76:  Is 
currently  reissuing  the  rules  for  mobile 
offshore  drilling  units  which  have 
revised  requirements  of  examinations  of 
ballast  spaces.  The  Circular  of 
Instruction  to  field  offices  covering  this 
matter  will  contain  the  instruction  for 
increasing  the  number  of  ballast  tanks 
to  be  examined  with  the  age  of  the 
vessel. 

Commonwealth  of  Kentucky:  Nov.  27: 
M-83-77  and-78:  Believes  that  the  use  of 
public  intoxication  statutes  serve  as  an 
adequate  deterrent  to  operating  a  boat 
under  the  infiuence  of  alcohol.  The 
combination  of  our  safety  inspections 
and  education  programs  are  having  a 
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positive  effect  on  making  the  boat  public 
aware  of  the  dangers  of  mixing  boating 
and  alcohol.  Does  not  feel  that 
legislation  is  currently  needed. 

Railroad — American  Railway 
Engineering  Association:  Dec.  19:  R-84- 
20:  Maintains  a  set  of  recommended 
practices  based  on  proven  field 
experience  that  can  be  used  by  railway 
engineers  in  the  absence  of  their  own 
detailed  experience  or  investigations 
justifying  other  procedures.  Because 
with  the  exception  of  rail  in  place  on 
one  railroad  system,  there  are  only 
about  15  miles  of  main-line  tack  with 
chrome-vanadium  alloy  steel  rail 
installed  in  the  entire  country,  there  is 
no  justification  for  revising  existing 
recommended  practices  which  only 
cover  standard  carbon  rail  or  adopting 
new  recommended  practices  addressed 
solely  to  chrome-vanadium  alloy  steel 
rail. 

The  Atchison,  Topeka  and  Santa  Fe 
Railway  Company:  Dec.  17:  R-84-20: 
Believes  that  its  internal  controls  and 
procedures  are  adequate  for  safe 
operation  of  trains  over  chrome- 
vanadium  alloy  rail.  Feels  that  it« 
internal  defect  testing  programs 
accurately  and  safely  assess  the 
condition  of  rail  so  that  effective 
maintenance  can  be  planned  and 
carried  out  where  needed. 

Burlington  Northern  Railroad:  Dec.  13: 
R-84-20:  Currently  has  less  than  one 
track  mile  of  chrome-vanadium  alloy  rail 
in  service  in  main  line  track.  Concludes 
that  its  current  maintenance  rules, 
practices,  and  frequency  of  inspection 
for  internal  flaws  meets  or  exceeds  the 
recommended  actions. 

The  Denver  and  Rio  Grande  Western 
Railroad  Company:  Dec.  20:  R-84-20: 
Reissued  and  reviewed  with  all 
operating  personnel  in  the  maintenance 
of  way  its  policy  and  procedure  in  the 
handling  of  all  torch  cut  rails  and 
emphasized  the  sensitivity  of  alloy  rail. 

Grand  Trunk  Western  Railroad  Co.: 
Dec.  13:  R-84-20:  Does  not  have  any 
high-strength  alloy  rail.  Torch-cutting  of 
rail  is  not  permitted  except  in  an 
emergency. 

Soo  Line  Railroad  Company:  Dec.  21: 
R-84-20:  Has  2.04  miles  of  1  percent 
chrome  rail,  which  is  tested  for  internal 
defects  on  at  least  a  yearly  basis. 

Note. — Single  copies  of  these  response 
letters  are  available  on  written  request  to: 
Public  Inquires  Section.  National 
Transportation  Safety  Board.  Washingtoa 
D.C.  20594.  Please  include  respondent's  name, 
date  of  letter,  and  recommendation  number(s) 
in  your  request.  The  photocopies  will  be 


billed  at  a  cost  of  14  cents  per  page  ($1 

minimum  charge). 

Ray  Smith. 

Federal  Register  Liaison  Officer. 

December  31, 1984. 

(FR  Doc.  85-240  Filed  1-3-85;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
January  10-12, 1985,  in  Room  1046, 1717 
H  Street.  NW,  Washington,  DC.  Notice 
of  this  meeting  was  published  in  the 
Federal  Register  on  December  24, 1984. 

The  agenda  for  the  subject  meeting 
will  be  as  follows: 
Thursday,  January  10, 1985 

8:30  A.M.—€:  A.M.:  Report  ofACRS 
Chairman  (Open/Closed)— The  ACRS 
Chairman  will  report  briefly  regarding 
items  of  current  interest  to  the  members, 
including  consideration  ofACRS 
members  for  recognition  of  their 
contributions  to  the  nuclear  power 
program. 

Portions  of  this  session  will  be  closed 
as  required  to  discuss  information  the 
release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy  and  information  the 
premature  release  of  which  would  be 
likely  to  significantly  frustrate 
implementation  of  a  proposed  agency 
action. 

9:00  A.M.— 10:30  P.M.:  Quality 
Assurance  in  Nuclear  Facility  Design 
and  Construction  (Open) — The  ACRS 
members  will  hear  and  discuss  reports 
of  its  subcommittee  and  representatives 
of  the  NRC  regulatory  staff  regarding  a 
proposed  revision  to  Regulatory  Guide 
1.28  regarding  quality  assurance 
program  requirements  during  design  and 
construction  of  nuclear  faciUties. 

10:30  A.M.— 11:00  A.M.:  Chilled  Water 
Systems  in  Nuclear  Power  Plants 
(Open) — The  members  of  the  Committee 
will  discuss  proposed  ACRS  comments/ 
recommendations  regarding  the 
requirements  for  chilled  water  systems 
in  nuclear  power  plants. 

11:00  P.M.— 12:00  NOON:  Recent 
Operating  Events  (Open)— The  ACRS 
members  will  hear  and  discuss  reports 
of  it  subcommittee  and  representatives 
of  the  NRC  regulatory  staff  regarding 
recent  operating  events  and  incidents  at 
nuclear  power  plants. 


Portions  of  this  session  will  be  closed 
to  discuss  Proprietary  Information 
applicable  to  the  items  being 
considered. 

1:00  P.M.— 5:00  P.M.:  NRC  Safety 
Research  Program  and  Budget  (Open/ 
Closed) — The  members  of  the 
Committee  will  discuss  the  proposed 
annual  ACRS  report  to  the  VS. 
Congress  regarding  the  proposed  NRC 
safety  research  program  and  budget  for 
FY  198&-1987. 

Portions  of  this  session  will  be  closed 
as  required  to  discuss  information  the 
premature  release  of  which  would  be 
likely  to  significantly  frustrate  the 
agency  in  the  implementation  of 
proposed  agency  action. 

5:00  P.M.— 5:30 P.M.:  Future  ACRS 
Activities  (Open)— The  ACRS  members 
will  discuss  anticipated  ACRS 
subcommittee  activities  and  proposed 
items  .for  consideration  by  the  full 
committee. 
Friday,  January  11, 1985 

8:30  A.M.— 11:30  A.M.:  Emergency 
Preparedness  (Open) — ^The  members  of 
the  Committee  will  hear  and  discuss  the 
report  of  its  subcommittee  and 
representatives  of  the  NRC  Staff 
regarding  proposed  changes  to  10  CFR 
50.47,  Emergency  Plans,  and  Appendix 
E,  Emergency  Facilities  and  Equipment. 

11:30  A.M.— 12:30  P.M.:  Activities  of 
NRC  Office  of  Nuclear  Material  Safety 
and  Safeguards  (Open)— The  members 
of  the  Committee  will  hear  a  briefing  on 
the  activities  of  the  NRC  Office  of 
Nuclear  Material  Safety  and  Safeguards. 

1:30  P.M.— 5:30  P.M.  NRC  Safety 
Research  Program  (Open/Closed) — ^The 
ACRS  members  will  continue  discussion 
of  the  proposed  annual  ACRS  repwrt  to 
the  U.S.  Congress  regarding  the 
proposed  NRC  safety  research  program 
and  budget  for  FY  1986-1987. 

Portions  of  this  session  will  be  closed 
as  required  to  discuss  information  the 
premature  release  of  which  would  be 
likely  to  significantly  frustrate  the 
agency  in  the  implementation  of 
proposed  agency  action. 

Saturday,  January  12,  1985 

8:30  A.M.— 12:30  P.M.  and  1:30  P.M.— 
4:00  P.M.:  Preparation  ofACRS  Reports 
to  NRC  (Open/Closed)— The  ACRS 
members  will  prepare  reports  to  the 
Nuclear  Regulatory  Commission  and  to 
the  U.S.  Congress  regarding  matters 
considered  during  this  meeting. 

Portions  of  this  session  will  be  closed 
as  required  to  discuss  Proprietary 
Information  applicable  to  the  matters 
being  discussed  and  information  the 
premature  release  of  which  would  be 
likely  to  significantly  frustrate  the 
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agency  in  the  implementation  of 
proposed  agency  action. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  3, 1984  (49  FR  193).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  by  members  of  the 
Committee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS 
Executive  Director  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  a  prepaid  telephone 
call  to  the  ACRS  Executive  Director,  R. 
F.  Fraley,  prior  to  the  meeting.  In  view  of 
the  possibility  that  the  schedule  for 
ACRS  meetings  may  be  adjusted  by  the 
Chairman  as  necessary  to  facilitate  the 
conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with  the 
ACRS  Executive  Director  if  such 
rescheduling  would  result  in  major 
inconvenience. 
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I  have  determined  in  accordance  with 
subsection  10(d)  Pub.  L  92-463  that  it  is 
necessary  to  close  portions  of  this 
meeting  as  noted  above  to  discuss 
Proprietary  Information  (5  U.S.C. 
552b(c)(4),  information  the  release  of 
which  would  represent  a  clearly 
unwarranted  invasion  of  personal 
privacy  (5  U.S.C.  552b(c)6).  and 
information  the  premature  release  of 
which  would  be  likely  to  significantly 
frustrate  proposed  agency  action  (5 
U.S.C.  552b(c)(9)(B)). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Executive  Director,  Mr.  Raymond  F. 
Fraley  (telephone  202/634-3265), 
between  8:15  A.M.  and  5:00  P.M.  e.s.t. 

Dated:  December  31. 1954. 

)ohn  C  Hoyle. 

Advisory  Committee  Management  Officer. 
jFR  Doc.  85-307  Filed  1-3-65:  8:45  am] 
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Metropolitan  Ediaon  Ca  et  al^  Notlca 
of  laauance  of  Amendment  To  FaciHty 
Operating  Ucenae 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has,  pursuant 
to  the  Initial  Decision  of  the  Atomic 
Safety  and  Licensing  Board  dated 
October  31. 1984,  issued  Amendment 
No.  103  to  Facility  Operating  License 
No.  DPR-50.  issued  to  Metropolitan 
Edison  Company,  Jersey  Central  Power 
and  Light  Company.  Pennsylvania 
Electric  Company,  GPU  Nuclear 
Corporation  (the  licensees),  which 
revised  the  license  and  the  Technical 
SpeciHcations  (TSs)  for  operation  of  the 
Three  Mile  Island  Nuclear  Station.  Unit 
No.  1.  (the  facility)  located  in  Dauphin 
County,  Pennsylvania.  The  amendment 
is  effective  as  of  the  date  of  its  issuance. 

This  amendment  permits  the  return  to 
operation  of  the  repaired  steam 
generators.  On  August  25, 1983,  the 
Commission  issued  Amendment  No.  86 
(48  FR  39709)  which  addressed  a  portion 
of  the  licensees'  application  of  May  9, 

1983.  That  amendment  revised  the  TSs 
to  recognize  and  approve  the  steam 
generator  tube  kinetic  expansion  repair 
technique  as  an  alternative  to  plugging 
of  defective  tubes,  only  for  purposes  of 
steam  generator  hot  functional  testing 
using  pump  heat  (non-nuclear),  and 
permitted  suqh  testing.  Similarly. 
Amendment  No.  91,  issued  on  April  9. 

1984,  further  modified  TS  4.19  to  cover 
the  total  period  of  pre-critical  (non- 
nuclear)  hot  functional  testing  of  the 
plant. 

This  amendment  completes  the 
Commission's  action  on  the  May  9 
application  by  further  modifying  the  TSs 
to  remove  restrictions  as  to  the  period  of 
effectiveness  of  the  acceptability  of  the 
kinetic  expansion  repair  process  as  an 
alternative  to  plugging  defective  tubes  in 
the  steam  generators,  thus  permitting 
them  to  return  to  operation.  Pursuant  to 
the  Licensing  Board's  Initial  Decision  of 
October  31. 1984.  the  TSs  are  further 
modified  to  add  requirements  regarding 
the  condenser  offgas  radiation  monitor, 
and  conditions  have  been  added  to  the 
license  to  require  primary-to-secondary 
leakage  restrictions,  power  ascension 
test  program  results  availabihty. 
extended  inservice  inspection, 
evaluation  of  operational  leakage,  and 
reporting  corrosion  lead  tests. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 


Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
May  31. 1983  (48  FR  24231).  and 
corrected  June  14. 1983  (48  FR  27328).  In 
response  to  this  notice,  requests  for 
hearing  were  filed  by  TMIA  on  May  19. 

1983,  as  amended  on  June  23, 1983,  and 
by  Lee,  Molholt,  and  Aamodt  on  June  30, 

.  1983,  as  amended  on  July  13. 1983. 
Comments  were  made  by  six  other 
persons  and  the  Commonwealth  of 
Pennsylvania. 

On  August  25, 1983,  the  Commission 
issued  a  Safety  Evaluation  (NUREG- 
1019)  related  to  this  action  and  reopened 
the  comment  period  to  receive  further 
public  comments  on  the  proposed  no 
significant  hazards  consideration 
published  on  May  31.  A  "Notice  of 
Additional  Opportunity  for  Comment" 
was  published  in  the  Federal  Register  on 
August  31, 1983  (48  FR  39541). 
Additional  comments  were  filed  by  the 
Commonwealth  of  Pennsylvania. 

A  hearing  was  held  on  July  16-18, 

1984,  and  the  Atomic  Safety  and 
Licensing  Board  issued  its  Initial 
Decision  on  October  31, 1984. 

The  Commission  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  which  was 
published  in  the  Federal  Register  on 
December  21. 1984,  49  FR  49740. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  May  9. 1983,  (2) 
Amendment  No.  103  to  Facility 
Operating  License  No.  DPR-50,  (3)  the 
aforementioned  Initial  Decision  dated 
October  31. 1984.  (4)  the  Licensing 
Board's  Memorandum  and  Order 
(Rulings  on  Motions  for  Summary 
Disposition)  dated  June  1, 1984,  and  (5) 
the  Commission's  related  Safety 
Evaluation  (NUREG-1019).  Supplement 
No.  1  to  NUREG-1019.  and  the 
Commission's  December  21, 1984  letter 
to  GPU  Nuclear  Corporation.  All  of 
these  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street.  N.W.. 
Washington,  D.C.,  and  at  the 
Government  Publications  Section,  State 
Library  of  Pennsylvania,  Education 
Building.  Commonwealth  and  Walnut 
Streets.  Harrisbirg,  Pennsylvania  17126. 

A  copy  of  items  (2),  (3),  (4)  and  (5) 
may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 


I 
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D.C.  20555,  Attention:  Director,  Division 
of  Licensing. 

Dated  at  Bethesda.  Maryland,  this  21st  day 
of  December  1984. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Stolz, 

Chief,  Operating  Reactors  Branch  No.  4, 
Division  of  Licensing. 
[FR  Doc.  85-308  Filed  1-3-B5:  8:45  am] 
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[Dockst  No.  50-346] 

Toledo  Edison  Co.  and  the  Cleveland 
Electric  Illuminating  Co^  Notice  of 
Environmental  Assessment  and 
Rnding  of  No  Sigvilficant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF-3, 
issued  to  the  Toledo  Edison  Company 
and  The  Cleveland  Electric  Illumination 
Company  (the  licensees),  for  operation 
of  the  Davis-Besse  Nuclear  Power 
Station.  Unit  1,  located  in  Ottawa 
Country,  Ohio. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
proposed  amendment,  submitted  by 
application  dated  November  12, 1984. 
would  add  a  new  condition  to  the 
Facility  Operating  License.  The 
incorporation  of  the  proposed  license 
condition  into  the  operating  license 
would  allow  for  the  operation  of  the 
Davis-Besse  facility  in  Modes  1,  2.  or  3 
without  the  startup  feedwater  water 
pump  (SUFP)  and  associated  piping 
isolated  from  outside  the  auxiliary 
feedwater  (AFW)  pump  rooms  when  the 
SUFP  is  operating.  The  condition  would 
require  Toledo  Edison  to  observe  three 
new  operational  restrictions  relating  to 
the  use  of  and  future  modiHcation  to  the 
SUFP.  The  license  condition  would 
require  Toledo  Edison  to  station  an 
operator  in  the  SUFP  area  when  the 
SUFP  is  in  operation  to  monitor  the 
status  of  associated  piping.  This 
operator  would  be  required  to  take 
certain  actions  in  event  of  leakage  or 
pipe  failure.  When  the  SUFP  is  not  in 
operation.  Toledo  Edison  would  be 
required  to  isolate  and  maintain 
isolation  of  certain  piping  associated 
with  the  SUFP  from  outside  the  rooms 
containing  the  SUFP  and  die  AFW 
pumps. 

The  license  condition  would  require 
Toledo  Edison  to  install  a  SUFP. 
associated  piping,  and  valves  such  that 
the  hazard  to  the  AFW  pumps  from 
SUFP  operation  is  removed.  Tliis 
installation  is  to  be  completed  prior  to 
commencing  Cycle  6. 


The  Need  for  the  Proposed  Action:  In 
a  Licensee  Event  Report  (LER)  No.  84- 
009  dated  June  18, 1984,  the  licensee 
identified  one  high  and  three  moderate 
energy  lines  in  the  AFS  pump  rooms  237 
and  238  whose  failures  have  not  been 
analyzed.  These  lines  are  the  SUFP 
discharge  (high)  and  suction  Unes  and 
the  turbine  plant  cooling  water  (TPCW) 
piping  which  cools  the  SUFP.  The  SUFP 
is  located  in  AFW  pump  room  238  and 
can  jeopardize  AFW  pump  1-2  due  to  a 
pipe  leak  of  break  which  includes  the 
effects  of  jet  impingement,  pipe  whip, 
flooding  and  environmental  conditions. 
The  AFW  pump  1-1,  located  in  room 
237,  can  be  jeopardized  by  flooding  and 
high  ambient  temperature.  When 
operation  of  the  SUFP  Is  not  required, 
corrective  action  can  be  taken  by 
isolating  the  SUFP  and  associated  piping 
from  the  AFW  rooms.  However,  when 
the  plant  is  preparing  for  normal  start  up 
or  a  shutdown,  operation  of  the  SUFP  is 
necessary. 

Environmental  Impacts  of  the 
Proposed  Action:  The  Conmiission  has 
evaluated  the  environmental  impacts 
related  to  the  proposed  operation  of 
Davis-Besse.  Unit  1,  in  Modes  1,  2  and  3 
without  the  SUFP  and  associated  piping 
isolated  from  outside  the  AFW  pump 
rooms  when  the  SUFP  Is  operating.  The 
Commission's  evaluation  of  the 
proposed  operation  and  the 
compensatory  measures  required  by  the 
proposed  license  amendment  indicates 
that  the  operation  will  not  reduce 
significantly  the  integrity  or  effectivess 
of  the  AFW  system.  Accordingly,  post- 
accident  radiological  releases  will  not 
be  greater  than  previously  determined, 
nor  does  the  proposed  operation 
otherwise  affect  radiological  plant 
eHluents,  and  there  is  no  significant 
increase  in  occupational  exposures. 
Therefore,  the  Conmiission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
this  proposed  license  condition. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
operation  under  the  proposed  license 
condition  involves  systems  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  operation 
and  compensatory  measures  under  the 
proposed  license  amendment. 

Alternatives  to  the  Proposed  Action: 
Since  we  have  concluded  that  the 
environmental  effects  of  the  proposed 
action  are  negligible,  any  alternatives 


with  equal  or  greater  environmental 
impacts  need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  license  amendment. 
This  would  most  likely  increase  the 
environmental  impacts  of  the  facility 
operation  because  it  would  result  in  the 
licensees  having  to  use  the  main 
feedwater  pumps  for  normal  startup  and 
shutdown.  This  would  require  the  use  of 
the  fossil  fueled  auxiliary  boiler  to 
supply  steam  to  drive  the  main 
feedwater  pump  turbine.  Control  of  the 
main  feedwater  pumps  under  these 
conditions  is  difficult  and  auxiliary 
boiler  operation  is  expected  to  be 
unrehable,  resulting  in  unnecessary 
reactor  trips  and  challenges  to  plant 
safety  systems. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of 
resources  not  previoulsy  considered  in 
connection  with  the  Final  Environmental 
Statements  relating  to  this  facility. 
Environmental  Statement  on  Davis- 
Besse  Nuclear  Power  Station,  Unit  1, 
Docket  50-346  (March  1973),  and  Final 
Environmental  Statement  Related  to 
Operation  of  Davis-Besse  Nuclear 
Power  Station.  Unit  1.  NlJHEG-75/097 
(October  1979). 

Agencies  and  Persons  Consulted:  The 
Commission's  staff  reviewed  the 
licensees'  request.  The  staff  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  the  foregoing 
environmental  assessment  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quaUty  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  licensees'  application  for 
amendment  dated  November  12, 1984, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  1717  H  Street  N.W..  Washington. 
D.C,  and  the  the  University  of  Toledo 
Library.  Documents  Department.  2801 
Bancroft  Avenue.  Toledo,  Ohio  43806. 

Dated  at  Bethesda,  Maryland,  this  3l8t  day 
of  December  1984. 

For  the  Nuclear  Regulatory  Commission. 
GusCLainas. 

Assistant  Director  for  Operating  Reactors 
Division  of  Licensing. 

(FR  Doc.  84-308  Filed  l-»-M:  8:45  ami 
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White  House  Science  Council  (WHSC); 
Mwong 

The  White  House  Science  Council,  the 
purpose  of  which  is  to  advise  the 
Director.  Office  of  Science  and 
Technology  Policy  (OSTP).  will  meet  on 
lanuary  17  and  18. 1984.  in  Room  5104, 
New  Executive  Office  Building. 
Washington.  D.C.  The  meeting  will 
begin  at  6.00  p.m.  on  January  17.  recess 
and  reconvene  at  8:00  a.m.  on  January 
18.  Following  is  the  proposed  agenda  for 
the  meeting: 

(1)  Briefing  of  the  Council,  by  the 
Assistant  Directors  of  OSTP.  on  the 
current  activities  of  OSTP. 

(2)  Briefing  of  the  Council  by  OSTP 
personnel  and  personnel  of  other 
agencies  on  proposed,  ongoing,  and 
completed  panel  studies. 

(3)  Discussion  of  composition  of 
panels  to  conduct  studies. 

The  January  17  session  and  a  portion 
of  the  January  18  session  will  be  closed 
to  the  public. 

The  briefing  on  some  of  the  current 
activites  of  OSTP  necessarily  will 
involve  discussion  of  material  that  is 
formally  classified  in  the  interest  of 
national  defense  or  for  foreign  policy 
reasons.  This  is  also  true  for  a  portion  of 
the  briefing  on  panel  studies.  As  well,  a 
portion  of  both  of  these  briefings  will 
require  discussion  of  internal  personnel 
procedures  of  the  Executive  Office  of 
the  President  and  information  which,  if 
prematurely  disclosed,  would 
significantly  frustrate  the 
implementation  of  decisions  made 
requiring  agency  action.  These  portions 
of  the  meeting  will  be  closed  to  the 
public  pursuant  to  5  U.S.C.  552fb)fc)  fl). 
(2).  and  9(B). 

A  portion  of  the  discussion  of  panel 
composition  will  necessitate  the 
disclosure  of  information  of  a  personal 
nature,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
Accordingly,  this  portion  of  the  meeting 
will  also  be  closed  to  the  public, 
pursuant  to  5  U.S.C.  552(b)(c)(6). 

The  portion  of  the  meeting  open  to  the 
public  will  begin  approximately  10:00 
a.m.  Because  of  the  security  in  the  New 
Executive  Office  Building,  persons     • 
wishing  to  attend  the  open  portion  of  the 
meeting  should  contact  Annie  L  Boyd. 
Secretary.  White  House  Science  Council 
at  (202)  456-7740.  prior  to  3:00  p.m.  on 
January  16.  Ms.  Boyd  is  also  available  to 
provide  further  information  regarding 
this  meeting. 


Dated:  December  27. 1964. 
|«Ty  O.  |«iuiiiifa. 

Executive  Director.  Office  of  Science  and 
Technology  Policy. 

|FR  Doc.  85-^99  Filed  1-3-85: 12:19  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(R«lMM  Na  14M1;  (t12-S963)] 

Caisse  Natlonale  de  Credit  Agricole 
and  Credit  Agricole  U.SJL  Inc^ 
Application  for  an  Order  Exempting 
Applicants 

December  27. 1964. 

Notice  is  hereby  given  that  Caisse 
Nationale  de  Credit  Agricole  ("CNCA") 
and  Credit  Agricole  U.S.A.  Inc.  ("Credit 
Agricole-USA")  (collectively. 
"Applicants")  (c/o  James  M.  Reum.  Esq.. 
Hopkins  &  Sutter,  Three  First  National 
Plaza.  Chicago.  IL  60602)  filed  an 
application  on  October  15. 1984.  and  an 
amendment  thereto  on  December  14, 
1984.  for  an  order  of  the  Commission 
pursuant  to  section  6(c)  of  the 
Investment  Company  Act  of  1940 
("Act")  exempting  Applicants  from  all 
provisions  of  the  Act  in  connection  with 
the  proposed  issuance  of  commercial 
paper  in  the  United  States.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  and 
the  rules  thereunder  for  the  text  of  the 
applicable  sections  and  rules. 

Applicants  state  that  CNCA  was 
created  in  1920  as  a  public  institution 
wholly-owned  by  the  French  State,  and 
that  CNCA  is  under  the  joint  supervision 
of  the  French  Ministries  of  Economy. 
Finance  and  Budget  and  Agriculture. 
Applicants  also  state  that  CNCA  acts  as 
the  central  banking  institution  for  Credit 
Agricole  Mutuel  or  Credit  Agricole 
("Credit  Agricole").  a  mutual 
agricultural  credit  organization  which 
offers  a  wide  range  of  retail  banking  and 
financial  services  to  the  public  and 
primarily  services  the  financial  needs  of 
the  French  agricultural  sector  and  rural 
areas.  According  to  the  application. 
Credit  Agricole  is  the  tenth  largest 
banking  institution  in  the  world  in  terms 
of  total  assets  and  the  thirteenth  largest 
in  terms  of  deposits. 

Applicants  state  that  because  of  the 
integrated  and  interdependent  structure 
of  the  Credit  Agricole  system.  CNCA's 
character  as  a  commerical  banking 
institution  is  best  understood  in  the 
context  of  that  system,  which  it 
manages  and  controls,  rather  than  as  an 


isolated  entity.  According  to  the 
application.  Credit  Agricole  supports  the 
French  agricultural  sector  through  long, 
medium  and  short-term  loans  and.  since 
1979,  CNCA  has  also  been  authorized  to 
make  direct  loans  to  companies  in  the 
agri-food  industry.  Credit  Agricole  also 
finances  rural  development,  provides 
housing  loans  and  is  active  in 
international  banking  within  the 
framework  defined  by  the  applicable 
French  ministries.  Applicants  represent 
that  CNCA  acts  as  an  authorized  foreign 
currency  intermediary  for  itself  and  for 
regional  mutual  credit  co-operatives 
within  the  Credit  Agricole  system 
enabling  them  to  offer  a  complete  range 
of  international  banking  services. 
Additionally.  Applicants  represent  that 
CNCA  has  offices  worldwide  including 
offices  in  Chicago  and  New  York. 
Applicants  state  that  all  banking 
institutions  in  France  (including  CNCA) 
are  subject  to  extensive  governmental 
regulation.  Applicants  also  state  that 
CNCA  is  responsible  to  the  Banque  de 
France  for  the  Maintenance  of  the 
required  minimum  reserves  for  Credit 
A^cole.  Further.  Applicants  represent 
that  because  of  its  worldwide  offices, 
CNCA  is  also  subject  to  the 
International  Banking  Act  of  197a 

Applicants  state  that  Credit  Agricole- 
USA.  a  Delaware  corporation,  will  have 
an  initial  capitalization  of  $10,000  and 
that  all  of  its  outstanding  capital  stock 
will  be  held  by  CNCA.  Further, 
Applicants  represent  that  Credit 
Agricole-USA's  sole  business  will  be  the 
provision  of  funds  to  CNCA.  and  that 
substantially  all  of  Credit  Agricole- 
USA's  assets  will  consist  of  amounts 
receivable  from  CNCA. 

According  to  the  application.  Credit 
Agricole-USA  proposes  to  issue  dollar- 
denominated  commercial  paper 
("Notes")  in  the  United  States,  with 
payment  thereon  unconditionally 
guaranteed  by  CNCA.  AppHcants 
represent  that  the  Notes  and  guarantees 
thereof  will  rank  pari  passu  among 
themselves:  the  Notes  will  rank  prior  to 
equity  securities  and  equally  with  all 
other  unsecured  unsubordinated 
indebtedness  of  Credit  Agricole-USA: 
and  the  guarantees  will  rank  equally 
with  all  other  unsecured  unsubordinated 
indebtedness  of  CNCA  (including 
deposit  liabilities  of  CNCA). 

Applicants  maintain  that  the  terms  of 
the  Notes,  and  the  manner  of  their 
offering,  will  qualify  them  for  exemption 
from  registration  under  section  3(a)(3)  of 
the  Securities  Act  of  1933  ("1933  Act"). 
Applicants  undertake  not  to  authorize 
the  issuance  and  sale  of  the  Notes  until 
they  have  received  an  opinion  of  their 
United  States  counsel  that  the  Notes 


would  be  entitled  to  a  section  3(a)(3) 
exemption.  Applicants  represent  that 
the  proposed  issue  of  the  Notes  and  all 
future  issues  of  debt  securities  (not 
including  deposits)  shall  have  received 
prior  to  issuance  one  of  the  three  highest 
investment  grades  from  at  least  one 
nationally  recognized  statistical  rating 
organization  and  that  their  United  States 
counsel  shall  have  certified  that  such 
rating  has  been  received;  provided, 
however,  that  no  such  rating  need  be 
obtained  if,  in  the  opinion  of  United 
States  counsel  for  Applicants,  such 
counsel  having  taken  into  account  for 
the  purposes  thereof  the  doctrine  of 
"integration"  referred  to  in  Rule  502  of 
Regulation  D  under  the  1933  Act  and 
various  releases  and  relevant  no-action 
letters  made  public  by  the  Commission, 
an  exemption  from  registration  is 
available  with  respect  to  such  issue 
under  section  4(2)  of  the  1933  Act  or 
Regulation  D  thereunder. 

Applicants  undertake  to  insure  that 
the  Notes  will  not  be  advertised  or 
offered  for  sale  to  the  general  public,  but 
will  only  be  sold  by  dealers  to  investors 
that  ordinarily  participate  in  the  United 
States  commercial  paper  market. 
Applicants  also  undertake  to  insure  that 
the  dealer  will  provide  each  offeree  of 
the  Notes  prior  to  purchase  a 
memorandum  ("Memorandum")  which 
describes  the  business  of  CNCA, 
including  its  most  recent  publicly 
available  audited  financial  statements 
examined  in  accordance  with  generally 
accepted  accounting  principles 
applicable  to  French  banks. 
Additionally.  Applicant*  represent  that 
the  Memorandum  will  describe  any 
material  differences  between  French 
accounting  standards  applicable  to 
CNCA  and  generally  accepted 
accounting  principles  employed  by 
United  States  banking  institutions. 
Further,  Applicants  slate  that  the  , 
Memorandum  and  financial  statements 
will  be  at  least  as  comprehensive  as 
those  customarily  used  in  offering 
commercial  paper  in  the  United  States 
and  will  be  updated  prcKnptly  to  reflect 
material  changes  in  CNCA's  business  or 
financial  status. 

Applicants  or  either  of  them  may, 
from  time  to  time  in  the  future,  offer 
other  debt  securities  in  the  United 
States.  Applicants  represent  that  no 
such  securities  shall  be  offered  or  sold 
unless  they  are:  (a)  Registered  under  the 
1933  Act  or  (b)  in  the  opinion  of  United 
States  counsel  for  Applicants  an 
exemption  from  registration  is  available 
with  respect  to  such  offer  and  sale  or  (c) 
the  Commission  advises  that  it  would 
not  recommend  any  action  be  taken 
under  the  1933  Act  if  such  securities  are 


not  registered.  Applicants  undertake 
that  any  such  future  offering  will  be 
done  on  the  basis  of  disclosure 
documents  at  least  as  comprehensive  as 
those  customarily  used  for  offerings  of 
similar  securities  in  the  United  States. 
Applicants  also  undertake  that,  for  any 
future  offering  of  CNCA's  or  Credit 
Agricole-USA's  securities  made 
pursuant  to  a  registration  statement 
under  the  1933  Act,  Applicants  will 
furnish  a  disclosure  document  to  such 
persons  and  in  such  manner  as  may  be 
required  by  the  1933  Act  and  the  rules 
and  regulations  thereunder. 

In  connection  with  the  issuance  and 
sale  of  the  Notes,  or  any  future  offering 
of  debt  securities.  Applicants  undertake 
to  appoint  (i)  a  bank  or  trust  company 
having  an  office  in  New  York  City  as 
authorized  agent  to  issue  the  Notes  from 
time  to  time  on  behalf  of  Applicants  and 
(ii)  such  issuing  agent  or  the  manager  of 
CNCA's  New  York  branch  or  a 
corporation  within  office  in  New  York 
City  engaged  in  providing  corporate 
services  for  lawyers,  as  agent  to  accept 
service  of  process  in  any  action 
commenced  in  any  State  or  Federal 
court  by  the  holder  of  any  Note  against 
Applicants  based  on  the  Notes  or  the 
guarantees  relating  thereto.  Applicants 
further  undertake  to  accept  the 
jurisdiction  of  any  State  or  Federal  court 
in  the  City  and  State  of  New  York  in 
respect  of  any  such  action.  Applicants 
represent  that  such  appointment  of  an 
authorized  agent  to  accept  service  of 
process  and  such  consent  to  jurisdiction 
shall  be  irrevocable  until  all  amounts 
due  and  to  become  due  in  respect  of  the 
Notes  shall  have  been  paid.  Applicants 
also  represent  it  will  be  subject  to  suit  in 
any  other  court  in  the  United  States 
which  shall  have  jurisdiction  over 
Applicants  by  virtue  of  the  manner  of 
the  offering  of  the  Notes  or  otherwise. 
Neither  the  issuing  agent  nor  the  agent 
for  service  of  process  will  be  a  trustee 
for  the  holders  of  the  Notes  nor  will  they 
have  any  responsibilities  or  duties  to  act 
for  such  holders  as  would  a  trustee. 
Applicants  consent  to  any  order 
granting  this  application  being  expressly 
conditioned  on  compliance  with  the 
representations  and  undertakings  set 
forth  above  in  the  application. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  January  21, 1985,  at  5:30  p.m.,  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  the  request  should 


be  served  personally  or  by  mail  upon 
Applicants  at  the  address  stated  above 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
)ohn  Wheeler, 
Secretary. 
[FR  Doc.  85-194  Filed  1-3-85  8:45  am] 
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VETEflANS  ADMINISTRATION 

Privacy  Act  of  1974;  Amendment  of 
Systems  Notices  * 

Notice  is  hereby  given  that  the 
Veterans  Administration  is  updating 
three  appendices  to  its  notices  of 
systems  of  records  subject  to  the 
Privacy  Act  of  1974.  The  names  of  the 
appendices  and  dates  of  last  publication 
are  as  follows:  Appendix  1:  Addresses 
of  Veterans  Administration  Facilities 
last  published  at  pag&697  of  the  Federal 
Register  publication.  Privacy  Act 
Issuance,  1980  Compilation,  Volume  V; 
Appendix  2:  List  of  all  Outreach 
Program  Vet  Centers  last  published  at 
page  9844  of  the  Federal  Register  of 
January  29. 1981  (46  FR  9844);  Appendix 
3:  Automated  Medication  Processing 
Facilities  (Alphabetical  by  State  and 
Facility  With  Outpatient  Clinic 
Substations  Listed  Below  Their 
Associated  Medical  Center)  last 
published  at  52269  of  the  Federal 
Register  dated  October  26, 1981  (46  FR 
52269).  These  appendices  are  being 
updated  to  reflect  the  current  names  and 
mailing  addresses  of  all  VA  facilities. 
Since  these  changes  are  administrative 
in  nature,  public  comment  is  not 
required.  These  amendments  are 
effective  December  26. 1984. 

Dated:  December  26. 1984. 
By  direction  of  the  Administrator. 
Everett  Alvarez,  Jr., 

Deputy  Administrator. 

Appendix  1,  Addresses  of  Veterans 
Administration  Facilities  to  VA  systems 
of  records  as  set  forth  on  Page  697  of  "the 
Federal  Register  publication.  Privacy 
Act  Issuances.  1980  Compilation. 
Volume  V,  is  changed  as  follows: 
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Appendix  1:  Addresses  of  Veterans 
Administration  Facilities 

Alabama  AL 

VA  Medical  Center.  700  South  19th  St.. 

Birmingham.  Alabama  33233 
Mobile  National  Cemetery,  1202  Virginia 

St..  Mobile.  Alabama  36604 
VA  Outpatient  Clinic  Substation,  2451 

Fillingim  St.,  Mobile,  Alabama  36617 

(MAIL  VAMC.  Biloxi.  MS  39531) 
VA  Regional  Office,  474  South  Court  St.. 

Montgomery.  Alabama  36104 
VA  Medical  Center.  215  Perry  Hill  Rd^ 

Montgomery,  Alabama  36109 
VA  Medical  Center,  Tuscaloosa. 

Alabama  35404 
VA  Medical  Center.  Tuskegee,  Alabama 

36083 
Fort  Mitchell  National  Cemetery,  Phenix 

City,  Alabama  (MAIL  NCAO. 

Atlanta,  GA  3030B) 

Alaska  AK 

VA  Regional  Office  and  Outpatient 

Clinic,  235  East  8th  Ave.,  Anchorage. 

Alaska  99501 
Sitka  National  Cemetery.  P.O.  Box  1065, 

Sitka.  Alaska  99835 
Fort  Richardson  National  Cemetery.  HQ 

Infantry.  172D  Brigade.  AFCT-CM-M. 

Fort  Richardson.  Alaska  99505 

Arizona  AZ 

VA  Regional  Office,  3225  North  Central 

Ave..  Phoenix,  Arizona  8501^ 
VA  Medical  Center,  Seventh  St.  ft 

Indian  School  Rd.,  Phoenix.  Arizona 

85012 
VA  Center  Medical  Center  and 

Domiciliary.  Prescott  Arizona  86301 
Prescott  National  Cemetery,  VAMC. 

Prescott  Arizona  86313 
VA  Medical  Center.  Tucson,  Arizona 

85723 

Arkansas  AR 

VA  Medical  Center.  Fayetteville, 

Arkansas  72701 
Fayetteville  National  Cemetery,  700 

Government  Ave.,  Fayetteville. 

Arkansas  72701 
Fort  Smith  National  Cemetery.  522 

Garland  Ave.  and  South  6th  St..  Fort 

Smith.  Arkansas  72901 
VA  Regional  Office.  1200  West  3rd  St. 

Little  Rock,  Arkansas  72201 
VA  Medical  Center.  300  East  Roosevelt 

Rd..  Little  Rock,  Arkansas  72206 
Little  Rock  National  Cemetery.  2523 

Confederate  Blvd.,  Little  Rock., 

Arkansas  72206 

California  CA 

VA  Supply  Depot.  Federal  Service 
Center.  Bldg.  701.  5600  Rickenbacker 
Rd..  BelL  California  90201 

VA  Medical  Center.  2615  East  CHnton 
Ave.,  Fresno.  California  93703 
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VA  Medical  Center.  Livermore. 

California  94550 
Jerry  L  Pettis  Memorial  Veterans 
Medical  Center.  11201  Benton  St.; 
Loma  Linda.  California  92357 
VA  Medical  Center.  5901  East  Seventh 

St..  Long  Beach.  California  90822 
VA  Regional  Office.  Federal  Bldg..  1100 
Wilshire  Blvd..  Los  Angeles. 
California  90024 
VA  Public  and  Consumer  Affairs 
Regional  Office.  P.O.  Box  84041. 11301 
Wilshire  Blvd..  Los  Angeles, 
California  90073 
VA  Data  Processing  Center.  Federal 
Bldg..  West  Lost  Angeles,  11000 
Wilshire  Blvd..  Los  Angeles. 
California  90024 
VA  Medical  Center  and  Domiciliary. 
West  Los  Angeles,  California  90073 
VA  Outpatient  Clinic,  425  South  Hill  St., 

Los  Angeles.  California  90013 
Los  Angeles  Regional  Office  of  Audit. 
Wilshire  and  Sawtelle  Blvd..  Bldg.  258, 
Room  330.  Los  Angeles.  California 
90013 
Los  Angeles  Regional  Office  of 
Investigations,  P.O.  Box  84102,  Los 
Angeles,  California  90073 
Los  Angeles  National  Cemetery.  950  S. 
Sepulveda  Blvd^  Los  Angeles, 
California  90049 
VA  Medical  Center.  150  Muir  Road. 

Martinez.  California  94553 
VA  Outpatient  Qinic  Substation.  1515 

Clay  St..  Okland.  California  94612 
VA  Medical  Center.  3801  Miranda  Ave.. 

Palo  Alto.  California  94304 
Golden  Gate  National  Cemetery.  1300 
Sneath  Lane,  San  Bruno.  California 
94066 
Fort  Rosecrans  National  Cemetery. 
Point  Loma.  P.O.  Box  6237,  San  Diego. 
California  92106 
Riverside  National  Cemetery,  22495  Van 
Buren  Blvd..  Riverside,  California 
92508 
VA  Regional  Office,  2022  Camino  Del 

Rio  North,  San  Diego.  California  92108 
VA  Medical  Center.  3350  La  Jolla  Village 

Drive.  San  Diego.  California  92161 
VA  Outpatient  Clinic  2022  Camino  Del 

Rio  North.  San  Diego,  California  92108 
VA  Regional  Office,  211  Main  St.,  San 

Francisco,  California  94105 
VA  Medical  Center,  4150  Clement  St.. 

San  Francisco,  California  94121 
San  Francisco  National  Cemetery. 
Presidio  of  San  Francisco.  P.O.  Box 
29012.  San  Francisco  California  94129 
VA  Outpatient  Clinic  Substation.  315 
Camiro  Del  Remedia.  891  A-OC,  P.O. 
Box  6863,  Santa  Barbara.  California 
93105 
VA  Medical  Center.  Sepulveda, 
California  91343 

Colordao  CO 

VA  Regional  Office,  44  Union  Blvd..  P.O. 
Box  25126,  Denver.  Colorado  80225 


V.'X  Medical  Center,  1055  Clemont  St.. 

Denver,  Colorado  80220 
VA  Prosthetics  Distribution  Center, 

Denver  Federal  Center,  Denver, 

Colorado  80225 
Veterans  Canteen  Service  Field  Office. 

Denver  Federal  Center,  Box  25345. 

Denver.  Colorado  80225 
National  Cemetery  Area  Office.  44 

Union  Blvd.,  Box  25126,  Denver, 

Colorado  80225 
Fort  Logan  National  Cemetery,  3698 

South  Sheridan  Blvd.,  Denver, 

Colorado  80235 
VA  Medical  Center,  Fort  Lyon.  Colorado 

81038 
Fort  Lyon  National  Cemetery.  VAMC 

Fort  Lyon.  Colorado  81038 
VA  Medical  Center.  Grand  Junction, 

Colorado  81501 

Connecticut  CT 

VA  Regional  Office.  450  Main  St.. 

Hartford.  Connecticut  06103 
Hartford  Regional  Office  of  Audit.  450 

Main  St..  Hartford.  Connecticut  06101 
Hartford  Regional  Office  of 

Investigations.  450  Main  St.  Hartford. 

Connecticut  06103 
VA  Medical  Center,  55  Willard  Ave., 

Newington.  Connecticut  06111 
VA  Medical  Center.  West  Spring  St.. 

West  Haven.  Connecticut  06516 

Delaware  DE 

VA  Medical  and  Regional  Office  Center. 
1601  Kirkwood  Highway.  Wilmington. 
Delaware  19805 

District  of  Columbia  DC 

VA  Central  Office.  810  Vermont  Ave., 

NW.  Washington.  D.C.  20420 
VA  Satellite  Service  Center.  811 

Vermont  Ave.,  Washington,  D.C 

20420 
VA  Public  and  Consumer  A^airs 

Regiijnal  Office.  810  Vermont  Ave., 

NW.  Washington.  DC.  20420 
VA  Congressional  Liaison,  Room  B-328, 

Raybum  House  Office  Bldg.. 

Washington.  D.C  20515 
VA  Regional  Office.  941  N.  Capitol  St.. 

NE,  Washington.  D.C.  20421 
VA  Medical  Center,  50  Irving  St.,  NW. 

Washington.  DC.  20422 
VA  Central  Dental  Laboratory.  50  Irving 

St..  NW.  Washington.  D.C  20422 

Florida  FL 

VA  Medical  Center  and  Domiciliary, 

Bay  Pines,  Florida  33504 
Bay  Pines  National  Cemetery,  VAMC. 

Bay  Pines.  Florida  33504 
VA  Outpatient  Clinic.  P.O.  Box  13594, 

St.  Petersburg,  Florida  33733 
VA  Outpatient  Clinic  Substation,  2070 

Carrell  Rd..  Fort  Myers.  Florida  33901 
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VA  Medical  Center.  Archer  Road, 

Gainesville.  Florida  32602 
VA  Outpatient  Clinic  Substation,  St. 

Luke's  Professional  Bldg.,  1833  Blvd., 

lacksonville.  Florida  32206 
VA  Medical  Center,  Lake  City,  Florida 

32055 
VA  Medical  Center.  1201  Northwest  16th 

St.,  Miami,  Florida  33125 
VA  Outpatient  Clinic  Substation,  Port  of 

Palm  Beach,  Executive  Plaza,  301 

Broadway,  Rivera  Beach.  Florida 

33404 
VA  Outpatient  Clinic  Substation,  5599 

North  Dixie  Highway,,  Oakland  Park. 

Florida  33334 
VA  Outpatient  Clinic  Substation,  83  W. 

Columbia  St..  Orlando,  Florida  32806 
Barrancas  National  Cemetery,  Naval  Air 

Station,  Pensacola,  Florida  32508 
St.  Augustine  National  Cemetery,  104 

Marine  St.,  St.  Augustine,  Florida 

32084 
VA  Regional  Office,  144  First  Ave. 

South.  P.O.  Box  1437.  St.  Petersburg. 

Florida  33731 
VA  Office,  Post  Office  and  Courthouse 

Bldg.,  311  West  Monroe  St.. 

Jacksonville.  Florida  32201 
VA  Office,  Room  100.  51  Southwest  First 

Ave..  Miami,  Florida  33130 
VA  Medical  Center.  13000  North  30th 

St.,  Tampa,  Florida  33612 


Georgia  CA 

VA  Regional  Office,  730  Peachtree  St.. 

NE.  Atlanta,  Georgia  30365 
Veterans  Canteen  Service  Field  Office, 

730  Peachtree  St.,  NE,  Atlanta, 

Georgia  30365 
VA  National  Cemetery  Area  Office,  730 

Peachtree  St..  NE,  Atlanta.  Georgia 

30365 
Atlanta  Regional  Office  of  Audit.  730 

Peachtree  St.,  NE.  Suite  700,  Atlanta. 

Georgia  30365 
Atlanta  Regional  Office  of 

Investigations.  730  Peachtree  St.,  NE, 

Atlanta,  Georgia  30365 
VA  Medical  Center,  2460  Wrightsboro 

Rd.  (10),  Augusta,  Georgia  30910 
VA  Medical  Center,  1670  Clairmont 

Road,  Decatur.  Georgia  30033 
VA  Medical  Center  and  Domiciliary. 

Dublin.  Georgia  310Z1 
Marietta  National  Cemetery.  500 

Washington  Ave..  Marietta,  Georgia 

30060  j 

Hawaii  HI  t 

VA  Regional  Office  and  Outpatient 

Clinic.  300  Ala  Moana  Blvd.. 

Honolulu.  Hawaii  96813 
National  Memorial  Cemetery  of  the 

Pacific.  2177  Puowaina  Drive. 

Honolulu.  Hawaii  96613 

Idaho  ID 

VA  Medical  Center, 
Boise,  Idaho  83702 


Fifth 


and  Fort  Sts., 


VA  Regional  Office.  Federal  Bldg.  &  U.S. 
Courthouse,  550  West  Fort  St.,  Box 
044,  Boise,  Idaho  83724 

Illinois  IL 

Chicago  Regional  Office  of  Audit,  Lock 

Box  66302.  AMF  OHare.  Hines. 

Illinois  60666 
Chicago  Regional  Office  of 

Investigations,  Lock  Box  66319,  AMF 

O'Hare,  Hines.  Illinois.  60666 
Alton  National  Cemetery,  600  Peari  St.. 

Alton,  Illinois  62003 
VA  Regional  Office,  536  So.  Clark  St.. 

Chicago.  Illinois  60680 
VA  Public  and  Consumer  Affairs 

Regional  Office.  536  So.  Clark  St., 

Chicago,  Illinois  60680 
VA  Medical  Center  (Lakeside).  333  East 

Huron  St..  Chicago.  Illinois  60611 
VA  Medical  Center  (West  Side),  820 

South  Damen  Ave.,  Chicago,  Illinois 

60680 
VA  Medical  Center.  Danville.  Illinois 

61832 
VA  Outpatient  Clinic  Subsection,  411 

West  Seventh  St.,  Peoria,  Illinois 

61605 
VA  Medical  Center.  North  Chicago. 

Illinois  60064 
VA  Medical  Center.  Hines,  Illinois  60141 
VA  Marketing  Center,  P.O.  Box  76. 

Hines,  Illinois  60141 
VA  Supply  Depot.  P.O.  Box  27.  Hines. 

Illinois  60141 
VA  Data  Processing  Center,  Lock  Box 

66303,  AMF  O'Hare,  Hines,  Illinois 

60666 
VA  Medical  Center,  Marion,  Illinois 

62959 
Mound  City  National  Cemetery,  Junction 

Highway  37  and  51,  Mound  City, 

Illinois  62963 
Quincy  National  Cemetery,  36th  and 

Maine  St.,  Quincy,  Illinois  62301 
Rock  Island  National  Cemetery,  Rock 

Island  Arsenal,  Rock  Island.  Illinois 

61299 
Camp  Butler  National  Cemetery,  R.R. 

#1,  Springfield.  Illinois  62707 

Indiana  IN 

VA  Medical  Center,  1600  Randal.lia 

Drive.  Fort  Wavne,  Indiana  46805 
VA  Regional  Office.  575  North 

Pennsylvania  St.,  Indianapolis, 

Indiana  46204 
VA  Medical  Center.  1481  West  10th  St.. 

Indianapolis.  Indiana  46202 
Crown  Hill  National  Cemetery.  3402 

Boulevard  Place,  Indianapolis, 

Indiana  46208 
VA  Medical  Center,  Ma/ion,  Indiana 

46952 
Marion  National  Cemetery,  VAMC, 

Marion,  Indiana  46952 
New  Albany  National  Cemetery.  1943 

Ekin  Ave.,  New  Albany,  Indiana  47150 


VA  Outpatient  Clinic  Substation.  214 
Southeast  6th  St..  Evansville.  Indiana 
47708 

Iowa  lA 

VA  Regional  Office.  210  Walnut  St..  Des 

Moines,  Iowa  50309 
VA  Medical  Center,  30th  &  Euclid  Ave.. 

Des  Moines,  Iowa  50310 
VA  Medical  Center,  Iowa  City.  Iowa 

52240 
Keokuk  National  Cemetery.  18th  and 

Ridge  St..  Keokuk,  Iowa  52632 
VA  Medical  Center.  Knoxville.  Iowa 

50138 

Kansas  KS 

Fort  Leavenworth  National  Cemetery. 

Fort  Leavenworth.  Kansas  66048 
Fori  Scott  National  Cemetery.  P.O.  Box 

917,  Fort  Scott,  Kansas  66701 
VA  Medical  Center  and  Domiciliary. 

Leavenworth.  Kansas  66048 
Leavenworth  National  Cemetery. 

Leavenworth.  Kansas  66048 
VA  Medical  Center.  2200  Gage  Blvd.. 

Topeka.  Kansas  66622 
VA  Medical  and  Regional  Office  Center. 

901  George  Washington  Blvd.. 

Wichita,  Kansas  67211 

Kentucky  KY 

Danville  National  Cemetery.  377  North 

First  St..  Danville.  Kentucky  (MAIL: 

Camp  Nelson  National  Cemetery,  KY 

40356) 
Lebanon  National  Cemetery,  Lebanon. 

Kentucky  40033 
VA  Medical  Center,  Lexington, 

Kentucky  40507 
Lexington  National  Cemetery,  833  West 

Main  St.,  Lexington.  Kentucky  (MAIL: 

Camp  Nelson  National  Cemetery.  KY 

40356) 
VA  Regional  Office,  600  Federal  Place, 

Louisville,  Kentucky  40202 
VA  Medical  Center,  800  Zom  Avenue. 

Louisville,  Kentucky  40202 
Zachary  Taylor  National  Cemetery.  4701 

Brownsboro  Road,  Louisville, 

Kentucky  40207 
Cave  Hill  National  Cemetery,  701  Baxter 

Ave.,  Louisville,  Kentucky  (MAIL: 

Zachary  Taylor  National  Cemetery, 

KY  40207) 
Mill  Springs  National  Cemetery,  R.R.  -1. 

Nancy,  Kentucky  42544 
Camp  Nelson  National  Cemetery,  R.R. 

*3.  Nicholasville.  Kentucky  40356 

Louisiana  LA 

VA  Medical  Center,  Alexandria, 

Louisiana  71301 
Baton  Rouge  National  Cemetery,  220 

North  19th  St.,  Baton  Rouge,  Louisiana 

70806 
VA  Medical  Center,  701  Loyola  Ave.. 

New  Orieans.  Louisiana  70113 
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VA  Office,  510  East  Stoner  Ave.. 

Shreveport.  Louisiana  71130 
VA  Medical  Center.  1601  Perdido  St.. 

New  Orleans.  Louisiana  70146 
Alexandria  National  Ce.netery.  209 

Shamrock  Ave..  Pineville,  Louisiana 

71360 
VA  Medical  Center.  510  East  Stoner 

Ave..  Shreveport  Louisiana  71130 
Port  Hudson  National  Cemetery.  Route 

«1.  Box  185.  Zachary.  Louisiana  70791 

Maine  ME 

VA  Medical  and  Regional  Office  Center. 

Togus.  Maine  04330 
Togus  National  Cemetery.  VAMC  and 

RO.  Togus.  Maine  04330 
VA  Office.  85  Preble  St..  Portland.  Maine 

04101 

Marytand  MD 

Annapolis  National  Cemetery.  800  West 

St..  Annapolis.  Maryland  21401 
VA  Regional  Office.  Federal  Bldg..  31 

Hopkins  Plaza.  Baltimore.  Maryland 

21201 
VA  Medical  Center.  3900  Loch  Raven 

Blvd..  Baltimore.  Maryland  21218 
VA  Outpatient  Clinic.  Federal  Bldg..  31 

Hopkins  Plaza.  Baltimore.  Maryland 

21201 
Baltimore  National  Cemetery.  5501 

Frederick  Ave..  Baltimore.  Maryland 

21228 
Loudon  Park  National  Cemetery,  3445 

Frederick  Ave..  Baltimore,  Maryland 

(MAIL;  Baltimore  National  Cemetery, 

MD  21228) 
VA  Medical  Center,  Fort  Howard, 

Maryland  21052 
Hyattsville  Regional  Office  of  Audit. 

Presidential  Bldg..  6525  Belcrest  Rd.. 

Suite  412.  Hyattsville,  Maryland  20782 
Hyattsville  Regional  Office  of 

Investigations,  Presidential  Bldg..  6525 

Belcrest  Rd..  Suite  412.  Hyattsville. 

Maryland  20782 
VA  Medical  Center.  Perr>  Point. 

Maryland  21902 

Massachusetts  MA 

VA  Medical  Center.  200  Springs  Rd.. 

Bedford.  Massachusetts  01730 
VA  Regional  Office.  John  Fitzgerald 

Kennedy  Federal  Bldg..  Government 

Center,  Boston,  Massachusetts  02203 
VA  Office,  12C-)  Main  St.,  Springfield. 

Massachusetts  01103 
VA  Medical  Center.  150  South 

Huntington  Ave..  Boston. 

Massachusetts  02130 
VA  Outpatient  Clinic  Substation.  50 

Kearney  Square.  Lowell. 

Massachusetts  01852 
VA  Outpatient  Clinic.  17  Court  St.. 

Boston.  Massachusetts  02106 
VA  Medical  Center.  Brockton. 

Massachusetts  02401 
VA  Outpatient  Clinic  Substation.  53 

North  Sixth  St..  New  Bedford. 

Massachusetts  02'*40 


VA  Medical  Center.  Northampton. 

Massachusetts  01060 
VA  Outpatient  Clinic  Substation.  101 

State  St..  Springfield.  Massachusetts 

01103 
VA  Medical  Center,  1400  Veterans  of 

Foreign  Wars  Parkway.  West 

Roxbury,  Massachusetts  02132 
VA  Outpatient  Clinic  Substation, 

Federal  Bldg.,  575  Main  St.. 

Worcester.  Massachusetts  01608 
Massachusetts  National  Cemetery, 

Bourne,  Massachusetts  02532 

Michigan  MI 

VA  Medical  Center,  Allen  Park. 

Michigan  48101 
Fort  Custer  National  Cemetery.  1.S501 

W.  Dickman  Rd.,  Augusta,  Michigan 

49012 
VA  Medical  Center.  2215  Fuller  Rd..  Ann 

Arbor.  Michigan  4810S 
VA  Medical  Center.  Battle  Creek. 

Michigan  49016 
VA  Outpatient  Clinic  Substation.  260 

Jefferson  St.,  S.E..  Grand  Rapids. 

Michigan  49502 
VA  Regional  Office.  477  Michigan 

Avenue.  Detroit  Michigan  48226 
VA  Medical  Center.  Iron  Mountain. 

Michigan  49801 
VA  Medical  Center,  1500  Weiss  St.. 

Saginaw.  Michigan  48602 

Minnesota  MN 

VA  Medical  Center.  54th  St.  &  48th  Ave. 

South.  Minneapolis.  Minnesota  55417 
VA  Outpatient  Clinic.  Fort  Snelling.  St 

Paul.  Minnesota  55111 
VA  Medical  Center.  St,  Cloud, 

Minnesota  56301 
VA  Center.  Federal  Bldg..  Fort  Snelling. 

St.  Paul.  Minnesota  55111 
VA  Regional  Office  and  Insurance 

Center.  Federal  Bldg..  Fort  Snelling.  St. 

Paul.  Minnesota  55111 
VA  Data  Processing  Center.  Federal 

Bldg..  Fori  Snelling.  St.  Paul 

Minnesota  56111 
Fort  Snelling  National  Cemetery.  7601 

34th  Avenue  South.  Minneapohs. 

Minnesota  55450 

Mississippi  MS 

VA  Medical  Center  and  Domiciliary. 

Biloxi.  Mississippi  39531 
Biloxi  National  Cemetery.  VAMC. 

Biloxi.  Mississippi  39531 
Corinth  .National  Cemetery.  1551  Horton 

St..  Comith.  Mississippi  38834 
VA  Medical  Center  and  Domiciliary. 

1500  East  Woodrow  Wilson  Ave.. 

Jackson.  Mississippi  39218 
VA  Regional  Office.  100  West  Capitol 

St..  Jackson.  Mississippi  39269 
Natchez  National  Cemetery.  61 

Cemetery  Road.  Natchez.  Mississippi 

39120 


Missouri  MO 

Harry  S.  Truman  Memorial  Veterans 

Medical  Center.  800  Stadium  Road. 

Columbia.  Missouri  65201 
Jefferson  City  National  Cemetery.  1024 

East  McCariy  St..  Jefferson  City. 

Missouri  (MAIL-  NCAO.  Atlanta.  GA 

30308) 
VA  Medical  Center.  4801  Linwood  Blvd.. 

Kansas  City.  Missouri  64128 
VA  Medical  Center,  Poplar  Bluff, 

Missouri  63901 
Kansas  City  Regional  Office  of  Audit 

1221  Baltimore  St..  Suite  1000.  Kansas 

City.  Missouri  64105 
Kansas  Cit>  Regional  Office  of 

Investigations.  1221  Baltimore  St.. 

Suite  1000.  Kansas  City,  Missouri 

64105 
VA  Records  Depository,  P.O.  Box  141, 

Neosho,  Missouri  64850 
VA  Regional  Office,  Federal  Bldg..  1520 

Market  St.,  St.  Louis,  Missouri  63103 
VA  Office.  Federal  Office  Bldg..  601  East 

12th  St..  Kansas  City.  Missouri  64106 
Veterans  Canteen  Service  Finance 

Center.  Federal  Bldg..  405  Tucker 

Blvd.,  St.  Louis.  Missouri  63101 
VA  Medical  Center,  St  Louis,  Missouri 

63125 
VA  Records  Processing  Center,  P.O.  Box 

5020.  St.  Louis.  Missouri  63115 
Jefferson  Barracks  National  Cemetery, 

101  Memorial  Drive.  St.  Louis. 

Missouri  63125 
Springfield  National  Cemetery.  1702 

East  Seminole  St..  Springfield. 
Missouri  65804 

Montana  MT 

VA  Medical  and  Regional  Office  Center. 

Fort  Harrison.  Montana  59636 
VA  Medical  Center.  Miles  City. 

Montana  59301 

Nebraska  NE 

VA  Medical  Center.  Grand  Island. 

Nebraska  66601 
VA  Regional  Office,  100  Centennial  Mall 

North,  Lincoln,  Nebraska  68508 
VA  Medical  Center.  600  South  70th  St.. 

Lincoln.  Nebraska  68510 
VA  Medical  Center.  4101  Woolworth 

Avenue.  Omaha.  Nebraska  68105 
Fort  McPherson  .National  Cemeterj'. 

Maxwell.  Nebraska  69131 

Nevada  NV 

VA  Regional  Office.  245  East  Liberty  St.. 

Reno,  Nevada  89520 
VA  Medical  Center,  1000  Locust  St.. 

Reno,  Nevada  89520 
VA  Outpatient  Clinic,  1703  West 

Charleston  Blvd.,  Las  Vegas,  Nevada 

89102 
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New  Hampshire  NH 

VA  Regional  Office.  275  Chestnut  St., 
Manchester,  New  Hampshire  03101 

VA  Medical  Center.  718  Smyth  Rd., 
Manchester,  New*  Haonpshire  03104 

New  Jersey  NJ  \ 

Beverly  National  Cemetery.  Beverly. 

New  Jersey  00010 
VA  Medical  Center,  East  Orange.  New 

Jersey  07019 
VA  Outpatient  Clinic,  20  Washington 

Place,  Newark,  New  Jersey  07120 
VA  Medical  Center,  Lyons,  New  Jersey 

07939 
VA  Regional  OfHce,  20  Washington 

Place.  Ncwaik,  New  Jersey  07120 
Finn  s  Point  National  Cemetery,  R.F.D. 

«3,  Fort  Mott  Road,  Salem,  New 

Jersey  08079 
VA  Supply  Depot.  Somerville,  New 

Jersey  08076 
Veterans  Canteen  Service  Field  Office. 

Somerville,  New  Jersey  08876 

New  Mexico  NM 

VA  Regional  Office,  500  Gold  Ave..  SW. 

Albuquerque,  New  Mexico  87102 
VA  Medical  Center,  2100  Ridgecrest  Dr.. 

SE,  Albuquerque,  New  Mexico  87108 
Fort  Bayard  National  Cemetery,  403 

South  Bullard  St.,  Silver  City.  New 

Mexico  88061 
Santa  Fe  National  Cemetery,  Box  88. 

Santa  Fe,  New  Mexico  87501 

New  York  NY  I 

VA  Medical  Center,  Albany,  New  York 

12208 
VA  Office.  Leo  W.  O'Brien  Federal 

Building.  Clinton  Ave.  and  N.  Pearl 

Street.  Albany.  New  York  12207 
VA  Medical  Center,  Batavia,  New  York 

14020 
VA  Medical  Center  and  Domiciliary, 

Bath,  New  York  14810 
Bath  National  Cemetery,  VAMC.  Bath. 

New  York  14810 
VA  Medical  Center,  130  West 

Kingsbridge  Rd.,  Bronx,  New  York 

10468 
VA  Medical  Center.  800  Poly  Place, 

Brooklyn,  New  York  11209 
VA  Outpatient  Clinic  Substation,  100 

State  St..  Rochester.  New  York  14614 
Cypress  Hills  National  Cemetery,  625 

Jamacia  Ave.,  Brooklyn,  New  York 

(MAIL:  NCAO,  Philadelphia,  PA 

19106) 
VA  Regional  Office,  Federal  Bldg.,  Ill 

West  Huron  St.,  Buffalo,  New  York 

14202 
VA  Medical  Center,  3495  Bailey  Ave.. 

Buffalo,  New  York  14215 
Caiverton  National  Cemetery,  Princeton 

Blvd.,  Caiverton.  New  York  11933 
VA  Medical  Center,  Canandaigua,  New 

York  14424 
VA  Medical  Center,  Cattle  Point.  New 

York  12511 


Woodlawn  National  Cemetery,  1825 

Davis  St..  Elmira.  New  York  (MAIL: 

Bath  National  Cemetery.  NY  14810) 
Long  Island  National  Cemetery. 

Farmingdale,  L.I.,  New  York  11735 
Franklin  Delano  Roosevelt  Medical 

Center,  Montrose,  New  York  10548 
VA  Regional  Office,  252  Seventh  Ave.  at 

24th  St.,  New  York,  New  York  10001 
VA  Prosthetics  Evaluation  Testing 

Center,  252  Seventh  Ave.,  New  York. 

New  York  10001 
VA  Public  and  Consumer  Affairs 

Regional  Office,  252  Seventh  Ave.. 

New  York,  New  York  10001 
VA  Medical  Center.  First  Ave.  at  East 

24th  St.,  New  York,  New  York  10001 
VA  Outpatient  Clinic,  252  Seventh  Ave., 

New  York,  New  York  10001 
VA  Medical  Center,  Northport,  New 

York  11768 
VA  Office,  Federal  OfRce  Building  and 

Courthouse,  100  State  Sb^et. 

Rochester.  New  York  14614 
VA  Office.  U.S.  Courthouse  and  Federal 

Bldg..  100  South  Clinton  St..  New  York 

13260 
VA  Medical  Center  Irving  Ave.  & 

University  PI..  Syracuse.  New  York 

13210 

North  Carolina  NC 

VA  Medical  Center,  508  Fulton  St, 

Durham.  North  Carolina  27705 
VA  Medical  Center,  2300  Ramsey  St.. 

Fayetteville,  North  Carolina  28301 
VA  Medical  Center.  Asheville.  North 

Carolina  28805 
New  Bern  National  Cemetery.  1711 

National  Ave.,  New  Bern,  North 

Carolina  28560 
Raleigh  National  Cemetery,  501  Rock 

Quarry  Road,  Raleigh,  North  Carolina 

27610 
VA  Medical  Center,  1801  Brenner  Ave., 

Salisbury,  North  Carolina  28144 
Salisbury  National  Cemetery,  202 

Government  Road,  Salisbury,  North 

Carolina  28144 
Wilmington  National  Cemetery,  2011 

Market  St.,  Wilmington,  North 

Carolina  28403 
VA  Outpatient  Clinic.  251  North  Main 

St.,  Winston-Salem.  North  Carolina 

27155 
VA  Regional  Office.  Federal  Office 

Building.  251  North  Main  Street. 

Winston-Salem.  North  Carolina  27155 

North  Dakota  ND 

VA  Regional  Office,  655  First  Ave. 

■North,  Fargo,  North  Dakota  58102 
VA  Medical  Center,  Elm  and  21st  Ave. 
North.  Fargo,  North  Dakota  58102 

Ohio  OH 

VA  Medical  Center,  Chillicothe,  Ohio 

45601 
VA  Medical  Center,  3200  Vine  St.. 

Cincinnati,  Ohio  45220 


VA  Regional  Office,  Federal  Office 

Bldg..  1240  East  Ninth  St..  Cleveland. 

Ohio  44199 
VA  Office.  Room  1024,  Federal  Office 

Bldg.,  550  Main  St.,  Cincinnati,  Ohio 

45202 
VA  Office.  200  North  High  St..  Room 

309.  Columbus.  Ohio  43215 
VA  Medical  Center,  10701  East 

Boulevard,  Cleveland,  Ohio  44106 
VA  Outpatient  Clinic,  2090  Kenny  Rd.. 

Columbus,  Ohio  43221 
VA  Medical  Center  and  Domiciliary, 

Dayton,  Ohio  45428 
Dayton  National  Cemetery,  VAMC,  4100 

West  Third  St.,  Dayton,  Ohio  45428 
VA  Outpatient  Clinic  Substation.  3333 

Glendale  Ave.,  Toledo.  Ohio  43814 

Oklahoma  OK 

Fort  Gibson  National  Cemetery,  Fort 

Gibson,  Oklahoma  74434 
VA  Regional  Office.  125  South  Main  St.. 

Muskogee.  Oklahoma  74401 
VA  Office.  Federal  Bldg..  200  Northwest 

Fourth  St..  Oklahoma  City.  Oklahoma 

73102 
VA  Outpatient  Clinic  Substation.  635 

West  11th  St..  Tulsa.  Oklahoma  74101 
VA  Medical  Center,  Oklahoma  74401 
VA  Medical  Center.  921  Northeast  13th 

St..  Oklahoma  City.  Oklahoma  73104 

Oregon  OR 

VA  Regional  Office,  1220  SW  Third 

Ave..  Portland.  Oregon  97204 
VA  Medical  Center.  3710  SW  U.S. 

Veterans  Hospital  Rd..  Portland. 

Oregon  97207 
Willamette  National  Cemetery.  11800 

Southeast  Mt.  Scott  Blvd.,  P.O.  Box 

66147,  Portland,  Oregon  97266 
VA  Outpatient  Clinic.  Portland.  Oregon 

97207 
VA  Medical  Center,  Roseburg,  Oregon 

97470 
Roseburg  National  Cemetery.  VAMC. 

Roseburg.  Oregon  97470 
VA  Domiciliary,  White  City,  Oregon 

97501 
White  City  National  Cemetery.  2763 

Riley  Rd..  Eagle  Point.  Oregon  97524 

Pennsylvania  PA 

VA  Medical  Center,  Altoona. 

Pennsylvania  16603 
VA  Medical  Center,  Butler. 

Pennsylvania  16001 
VA  Medical  Center.  Coatesville. 

Pennsylvania  19320 
VA  Medical  Center,  135  East  38th  St., 

Erie,  Pennsylvania  16501 
VA  Medical  Center,  Lebanon, 

Pennsylvania  17042 
VA  Outpatient  Clinic  Substation, 

Federal  Bldg..  228  Walnut  St.. 

Harrisburg.  Pennsylvania  17108 
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UMI 


Indiantown  Gap  National  Cemetery. 

P.O.  Box  187.  Annville.  Pennsylvania 

17003 
VA  Regional  Office  and  Insurance 

Center.  5000  Wissahickon  Ave..  (Mail 

P.O.  Box  80709)  Philadelphia. 

Pennsylvania  19101 
VA  Office.  19-27  North  Main  St., 

Wilkes-Barre.  Pennsylvania  18701 
VA  Data  Processing  Center.  P.O.  Box 

8079,  Philadelphia.  Pennsylvania 

19101 
VA  Medical  Center,  University  and 

Woodland  Aves..  Philadelphia. 

Pennsylvania  19104 
VA  Outpatient  Clinic,  1421  Cherry  St.. 

Philadelphia.  Pennsylvania  19102 
Philadelphia  National  Cemetery.  Fiaines 

St.  and  Limekiln  Pike.  Philadelphia. 

Pennsylvania  19138 
VA  Regional  Office.  1000  Uberty  Ave.. 

Pittsburgh.  Pennsylvania  15222 
VA  Medical  Center.  Highland  Drive, 

Pittsburgh.  Pennsylvania  15206 
VA  Medical  Center,  University  Drive  C, 

Pittsburgh.  Pennsylvania  152-10 
V.A  Outpatient  Clinic,  100  Liberty  Ave.. 

Pittsburgh,  Pennsylvania  15222 
VA  Medical  Center,  1111  East  End  Blvd.. 

Wilkes-Barre.  Pennsylvania  18711 
VA  National  Cemetery  Area  Office. 

Independence  Building  South.  434 

Walnut  St..  Rm.  1040.  Philadelphia. 

Pennsylvania  19106 
VA  Outpatient  Clinic,  Substation,  2937 

Hamilton  Blvd.,  Allenfown. 

Pennsylvania  18104 

Philippines 

VA  Regional  Office  and  Outpatient 
Clinic,  1131  Roxas  Blvd..  Manila. 
Philippines:  MAILING  ADDRESS  from 
U.S.:  VA  Regional  Office.  APO  San 
Francisco  96528 

Puerto  Rico.  Commonwealth  of 
(Including  the  Virgin  Islands)  PR 

VA  Medical  and  Regional  Office  Center, 

Barrio  Monacillos.  Rio  Piedras.  Puerto 

Rico  00921 
VA  Medical  and  Regional  Office  Center. 

U.S.  Courthouse  and  Federal  Bldg.. 

Carlos  E.  Chardon  Ave..  Hato  Rey. 

Puerto  Rico  00918 
Puerto  Rico  National  Cemetery.  Box 

1298.  Bayamon.  Puerto  Rico  00619 
VA  Outpatient  Clinic.  Substation  Calle 

Isabel  60.  Ponce.  Puerto  Rico  00731 
VA  Outpatient  Clinic.  Substation.  Road 

Number  2,  Mayaguez,  Puerto  Rico 

00708 

Rhode  Island  RI 

VA  Regional  Office,  380  Westminster 
Mall,  Providence,  Rhode  Island  02903 

VA  Medical  Center,  Davis  Park, 
Providence,  Rhode  Island  02908 


South  Carolina  SC 

Beaufort  National  Cemetery,  1601 

Boundary  St..  Beaufort.  South 

Carolina  29902 
VA  Medical  Center.  109  Bee  St.. 

Charleston.  South  Carolina  29403 
VA  Regional  Office.  1801  Assembly  St.. 

Columbia,  South  Carolina  29201 
VA  Medical  Center,  Columbia.  South 

Carolina  29201 
Florence  National  Cemetery.  803  East 

National  Cemetery  Road.  Florence, 

South  Carolina  29501 
VA  Outpatient  Clinic  Substation. 

Piedmont  East  Bldg..  37  Villa  Rd.. 

Greenville,  South  Carolina  29607 

South  Dakota  SD 

VA  Medical  Center.  Fort  Meade.  South 

Dakota  57741 
Fort  Meade  National  Cemetery,  VAMC, 

Fort  Meade.  South  Dakota  57741 
VA  Medical  Center  and  Domiciliary. 

Hot  Springs.  South  Dakota  57747 
Hot  Springs  National  Cemetery.  VAMC. 

Hot  Springs,  South  Dakota  57747 
VA  Medical  and  Regional  Office  Center. 

2501  West  22nd  St..  Sioux  Falls.  South 

Dakota  57117 
Black  Hills  .National  Cemetery.  P.O.  Box 

640.  Sturgis.  South  Dakota  57785 

Tennessee  TN 

Chattanooga  National  Cemetery.  1200 

Bailey  Ave..  Chattanooga.  Tennessee 

37404 
Knoxville  National  Cemetery.  939  Tyson 

St..  NW.  Knoxville.  Tennessee  37917 
Nashville  National  Cemetery.  1420 

Gallatin  Road.  South.  Madison. 

Tennessee  37115 
VA  Medical  Center.  1030  Jefferson  Ave.. 

Memphis.  Tennessee  38104 
Memphis  National  Cemetery  J568 

Townes  Ave..  Memphis.  Tennessee 

38122 
VA  Medical  Center  and  Domiciliary. 

Mountain  Home.  Tennessee  37601 
Mountain  Home  National  Cemetery, 

P.O.  Box  8.  Mountain  Home. 

Tennessee  37684 
VA  Medical  Center.  Murfreesboro. 

Tennessee  37130 
VA  Regional  Office.  110  9th  Ave.  South. 

Nashville.  Tennessee  37203 
VA  Medical  Center,  1310  24th  Ave. 

South.  Nashville,  Tennessee  37203 
VA  Outpatient  Clinic  Substation. 

Building  6200,  Eastgate  Center. 

Chattanooga.  Tennessee  37411 
VA  Outpatient  Clinic  Substation.  9047 

Executive  Park  Dr.,  Suite  100. 

Knoxville,  Tennessee  37919 

Texas  TX 

VA  Medical  Center.  6010  Amarillo  Blvd. 

West,  Amarillo,  Texas  79106 
VA  Data  Processing  Center.  1615  East 

Woodward  St..  Austin.  Texas  78772 


VA  Data  Transmission  Center.  1615  East 

Woodward  St.,  Austin,  Texas  78772 
VA  Medical  Center,  Big  Spring,  Texas 

79720 
VA  Medical  Center  and  Domiciliary, 

Bonham,  Texas  75418 
VA  Outpatient  Clinic  Substation.  1502 
South  Brownlee  Blvd.,  Corpus  Christi, 
Texas  78404 
VA  Medical  Center,  4500  South 

Lancaster  Rd..  Dallas.  Texas  75216 
VA  Public  and  Consumer  Affairs 
Regional  Office.  4500  South  Lancaster 
Rd.,  Dallas  Texas  75216 
VA  Central  Dental  Lab.  4502  South 

Lancaster  Rd..  Dallas.  Texas  75216 
VA  Office,  U.S.  Courthouse  and  Federal 
Office  Building.  1100  Commerce 
Street.  Dallas.  Texas  75202 
Dallas  Regional  Office  of  Audit.  2626 
Mockingbird.  Rm.  280.  Dallas.  Texas 
75235 
Dallas  Ref^ional  Office  of  Investigations. 
2626  Mockingbird.  Rm.  280.  Dallas. 
Texas  75235 
VA  Outpatient  Clinic.  5919  Brook 

Hollow  Drive.  El  Paso.  Texas  79925 
Fort  Bliss  National  Cementery,  P.O.  Box 

6342.  Fort  Bliss.  Texas  79906 
Houston  National  Cementery,  10410 
Stuebner  Air  Line  Road.  Houston. 
Texas  77038 
VA  Regional  Office.  2515  Murworth  Dr.. 

Houston,  Texas  77054 
VA  Office.  307  Dwyer  Ave..  San 

Antonio,  Texas  78285 
VA  Medical  Center.  2002  Holcombe 

Blvd..  Houston.  Texas  77211 
VA  Outpatient  Clinic  Substation,  3385 

Fannin  St..  Beaumont.  Texas  77701 
VA  Medical  Center,  Kerrville.  Texas 

78028 
VA  Office.  Federal  Building,  U.S. 
Courthouse.  1205  Texas  Ave.. 
Lubbock,  Texas  79401 
Kerrville  National  Cemetery,  Veterans 
Administration  Medical  Center.  Spur 
Rt.  100.  Kerrville.  Texas  78028 
VA  Outpatient  Clinic,  1205  Texas  Ave.. 

Room  814,  Lubbock.  Texas  79401 
VA  Medical  Center,  Marlin.  Texas  78681 
VA  Outpatient  Clinic  Substation.  1220 
Jackson  Ave..  McAllen.  Texas  78501 
Audie  L.  Murphy  Memorial  Veterans 
Medical  Center.  7400  Merton  Minter 
Blvd..  San  Antonio,  Texas  78284 
San  Antonio  National  Cemetery.  517 
Paso  Hondo  St..  San  Antonio,  Texas 
(MAIL:  Sam  Houston  National 
Cemetery,  TX  78209) 
Fort  Sam  Houston  National  Cemetery. 
1520  Harry  Wurzbach  Road,  San 
Antonio,  Texas  78209 
VA  Outpatient  Clinic  Substation,  307 
Dwyer  Ave.,  San  Antonio.  Texas 
78285 
VA  Medical  Center  and  Domiciliary, 
Temple,  Texas  76501 
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VA  Regional  Office.  1400  North  Valley 

Mills  Drive.  Waco,  Texas  76799 
VA  Office.  U.S.  Courthouie  and  Federal 

Bldg..  1100  Commerce  St..  Dallas. 

Texas  75202 
VA  Medical  Center,  Memorial  Drive. 

Waco,  Texas  76703 
VA  Outpatient  Clinic.  1400  North  valley 

Mills  Drive  Waco.  Texas  76799 

UtahUT 

VA  Regional  Office,  125  South  State  St.. 

P.O.  Box  11500.  Salt  Lake  City.  Utah 

84147 
VA  Medical  Center,  500  Foothill  Blvd.. 

Salt  Lake  City.  Uf^h  84148 

Vermont  VT 

VA  Medical  and  Regional  Office  Center. 
White  River  Junction,  Vermont  05001 

Virginia  VA 

Forms  and  Publications  Depot.  6307 

Gravel  Ave.,  Alexandria,  Virginia 

22310 
Alexandria  National  Cemetery.  1450 

Wilkes  Street,  Alexandria,  Virginia 

22314 
Culpepper  National  Cemetery.  305  U.S. 

Ave..  Culpepper,  Virginia  22701 
Danville  National  Cemetery,  721  Lee  St., 

Danville,  Virginia  24541 
VA  Medical  Center  and  Domiciliary. 

Hampton.  Virginia  23687 
Hampton  National  Cemetery,  Cemetery 

Road  at  Marshall  Ave.,  Hampton, 

Virginia  23669 
City  Point  National  Cemetery,  10th  Ave. 

and  Davis  St..  Hopewell.  Virginia 

(MAIL:  Richmond  National  Cemetery. 

VA  23231) 
Balls  Bluff  National  Cemetery,  Leesburg. 

Virginia  (MAIL:  Winchester  National 

Cemetery,  VA  22601) 
Cold  Harbor  National  Cemetery,  R.F.D. 

«4,  Box  155,  Mechanicsville.  Virginia 

(MAIL:  Richmond  National  Cemetery, 

VA  23231) 
VA  Medical  Center.  1201  Broad  Rock 

Road,  Richmond.  Virginia  23249 
Fort  Harrison  National  Cemetery.  R.F.D. 

#5.  Box  174,  Varina  Road.  Richmond. 

Virginia  (MAIL:  Richmond  National 

Cemetery,  VA  23231) 
Richmond  National  Cemetery.  1701 

Williamsburg  Road,  Richmond. 

Virginia  23231 
Glendale  National  Cemetery.  R.F.D.  #5. 

Box  272,  Richmond,  Virginia  (MAIL; 

Richmond  National  Cemetery,  VA 

23231) 
VA  Regional  Office,  210  Franklin  Rd.. 

SW,  Roanoke,  Virginia  24011 
VA  Medical  Center.  Salem.  Virginia 

24153 
Seven  Pines  National  Cemetery,  400 

East  Williamsburg  Road,  Sandston. 

Virginia  (MAIL:  Richmond  National 

Cemetery.  VA  23231) 


Staunton  National  Cemetery.  901 

Richmond  Ave.,  Staunton,  Virginia 

24401 
Winchester  National  Cemetery,  401 

National  Ave..  Winchester.  Virginia 

22601 
Quantieo  National  Cemetery.  P.O.  Box 

10.  Triangle.  Virginia  22172 

Washington  WA 

VA  Medical  Center,  American  Lake. 

Tacoma.  Washington  98493 
VA  Regional  Office.  915  Second  Ave., 

Seattle,  Washington  98174 
VA  Medical  Center,  1660  South 

Columbian  Way,  Seattle,  Washington 

98108 
Seattle  Regional  Office  of  Audit.  P.O. 

Box  409.  Seattle.  Washington  98174 
Seattle  Regional  Office  of  Investigations, 

P.O.  Box  409.  Seattle.  Washington 

98174 
VA  Medical  Center.  North  4815 

Assembly  St..  Spokane.  Washington 

99208 
VA  Medical  Center,  Vancouver, 

Washington  98661 
VA  Medical  Center.  77  Wainwright 

Drive,  Walla  Walla,  Washington 

99362 

West  Virginia  WV 

VA  Medical  Center,  200  Veterans  ave.. 

Beckley.  West  Virginia  25801 
VA  Medical  Center,  Clarksburg.  West 

Virginia  26301 
Grafton  National  Cemetery,  431  Walnut 

St..  Grafton,  West  Virginia  26354 
VA  Regional  Office.  640  4th  Ave.. 

Huntington,  West  Virginia  25704 
VA  Medical  Center.  1540  Spring  Valley 

Dr.,  Huntington,  West  Virginia  25701 
VA  Medical  Center  and  Domiciliary, 

Martinsburg,  West  Virginia  25401 
VA  Data  Transmission  Center, 

Grassylick  Rd.,  Romney,  West 

Virginia  26725 

Wisconsin  WI 

VA  Medical  Center.  2500  Overlook 

Terrace.  Madison,  Wisconsin  53705 
VA  Center  (Milwaukee).  P.O.  Box  6. 

Wood,  Wisconsin  53193 
VA  Medical  Center.  Tomah.  Wisconsin 
.    54660 
VA  Medical  Center  and  Domiciliary, 

5000  West  National  Ave.,  Wood. 

Wisconsin  53193 
Wood  National  Cemetery.  VAMC  5000 

West  National  Ave.,  Wood. 

Wisconsin  53193 

Wyoming  WY 

VA  Medical  and  Regional  Office  Center. 

2360  East  Pershing  Blvd.,  Cheyenne. 

Wyoming  82001 
VA  Medical  Center.  Sheridan.  Wyoming 

82801 

Appendix  2,  List  of  all  Outreach 
Program  Vet  Centers  to  VA  systems  of 


records  as  set  forth  on  page  9845  of  the 
Federal  Register  dated  January  29. 1981 
is  revised  as  follows: 

Appendix  2:  List  of  all  Outreach 
Program  Vet  Centers 

Vet  Center,  4201  Tudor  Centre  Drive, 

Suite  115,  Anchorage,  AK  99508 
Vet  Center  Satellite.  712  10th  Ave., 

Fairbanks.  AK  99701 
Vet  Center  Satellite.  P.O.  Box  1883. 

Kenai.  AK  99611 
Vet  Center  Satellite.  Box  957,  Wasilla. 

AK  99687 
Vet  Center,  2145  Highland  Ave..  Suite 

250,  Birmingham,  AL  35205 
Vet  Center,  110  Marine  Street.  Mobile 

AL  36604 
Vet  Center.  1311  West  2nd  St..  Little 

Rock,  AR  72201 
Vet  Center,  807  North  3rd  St..  Phoenix. 

AZ  85004 
Vet  Center.  727  North  Swan.  Tucson.  AZ 

85711 
Vet  Center,  859  South  Harbor  Blvd., 

Anaheim,  CA  92805 
Vet  Center,  1899  Clayton  Road,  Suite 

140,  Concord.  CA  94520 
Vet  Center.  1340  Van  Ness  Ave..  Fresno, 

CA  93721 
Vet  Center,  251  West  85th  Place.  Los 

Angeles,  CA  90003 
Vet  Center.  2000  Westwood  Blvd..  Los 

Angeles.  CA  90025 
Vet  Center,  2449  West  Beverly  Blvd.. 

Montabello,  CA  90640 
Vet  Center,  18924  Roscoe  Blvd.. 

Northridge.  CA  91335 
Vet  Center.  616 16th  St..  Oakland,  CA 

94612 
Vet  Center,  4954  Arlington  Ave.. 

Riverside.  CA  92504 
Vet  Center.  2900  6th  Ave..  San  Diego. 

CA  92103 
Vet  Center.  1708  Waller  Street.  San 

Francisco.  CA  94117 
Vet  Center,  2989  Mission  Street.  San 

Francisco,  CA  94110 
Vet  Center.  1648  West  Santa  Clara 

Street.  San  Jose,  CA  95116 
Vet  Center.  361  S.  Monroe  St..  Suite  605. 

San  Jose,  CA  95128 
Vet  Center  Satellite.  875  West  Moreno 

Ave..  Colorado  Springs.  CO  80905 
Vet  Center.  1820  Gilpin  Street.  Denver. 

CO  80218 
Vet  Center,  370  Market  Street.  Hartford, 

CT  06103 
Vet  Center.  562  Whalley  Ave.,  New 

Haven.  CT  06510 
Vet  Center.  709  8th  St..  SE.  Washington 

DC  20003 
Vet  Center.  Van  Buren  Medical  Center, 

1411  N.  Van  Buren  St..  Wilmington, 

DE  19806 
Vet  Center.  400  E.  Prospect  RA.  Ft. 

Lauderdale.  FL  33334 
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Vel  Center.  255  Liberty  St..  Jacksonville. 

FL  32202 
Vet  Center.  412  N.E.  39th  St..  Miami.  FL 

33137 
Vet  Center.  5001  South  Orange.  Orlando. 

FL  32809 
Vet  Center.  235  31st  St.  North.  St. 

Petersburg,  FL  33713 
Vet  Center.  1507  W.  Sligh  Ave..  Tampa. 

FL  33804 
Vet  Center.  65  11th  St.,  NE,  Atlanta.  GA 

30309 
Vet  Center.  1370  Kapioldni  Blvd..  Suite 

201.  Honolulu.  HI  96814 
Vet  Center.  3619  6th  Avenue.  Des 

Moines.  I A  50313 
Vet  Center.  706  fackson.  Sioux  City.  L\ 

51101 
Vet  Center.  103  West  State  St.,  Boise.  ID 

83702 
Vet  Center.  547  West  Roosevelt  Rd.. 

Chicago.  IL  60607 
Vet  Center.  1600  Halsted  St..  Chicago 

Heights.  IL  60411 
Vet  Center,  155  South  Oak  Park  Ave.. 

Oak  Park,  IL  60302 
Vet  Center.  605  N.E.  Monroe.  Peoria.  IL 

61603 
Vet  Center.  101  N.  Kentucky  Ave.. 

Evansville.  IN  47711 
Vet  Center.  528  West  Berry-  St..  Fon 

Wayne.  IN  46802 
Vet  Center,  811  Massachusetts  Ave.. 

Indianapolis.  IN  46204 
Vet  Center.  249  West  Short  St.. 

Lexington.  KY  40507 
Vet  Center.  736  South  1st  St.,  Louisville. 

KY  40202 
Vet  Center.  310  South  Laura.  Wichita. 

KS  67211 
Vet  Center.  1529  N.  Claibourne  Ave..     '♦ 

New  Orleans,  LA  70116 
Vet  Center,  480  Tremont  Street.  Boston. 

MA  02116 
Vet  Center,  71  Washington  St..  Brighton, 

MA  02135 
Vet  Center.  15  Bolton  Place.  Brockton. 

MA  02401 
Vet  Center,  1985  Main  St..  Northgate 

Plaza.  Springfield.  MA  01103 
Vet  Center.  1420  W.  Patapsco  Ave. 

Patapsco  Plaza.  Baltimore,  MD  21230 
Vet  Center.  Mondawmin  Shopping 
Center,  1153  Mondawmin  Concourse. 
Baltimore,  MD  21215 
Vet  Center.  7  Elkton  Commercial  Plaza. 

Elkton.  MD  21921 
Vet  Center.  8121  Georgia  Ave..  Suite  50a 

Silver  Spring.  MD  20910 
Vet  Center,  96  Harlow  Street.  Bangor. 

ME  04401 
Vet  Center,  175  Lancaster  St..  Room  213, 

Portland.  ME  04101 
Vet  Center.  18411  West  Seven  Mile  Rd., 

Detroit.  MI  48219 
Vet  Center.  1940  Eastern  Ave.,  SE. 

Grand  Rapids,  MI  49507 
Vet  Center.  14405  North  Line.  Southgate. 
MI  48195 
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Vel  Center.  3600  Broadway.  Suite  19. 

Kansas  City.  MO  64111 
Vet  Center.  2345  Pine  Street.  St.  Louis. 

MO  63103 
Vet  Center.  405  E.  Superior  St..  Duluth. 

MN  55802 
Vet  Center.  2480  University  Ave..  St. 

Paul,  MN  55114 
Vet  Center.  158  E.  Pascagoula  St.. 

Jackson.  MS  39201 
Vet  Center,  2708  Montana  Avenue. 

Billings.  MT  59101 
Vet  Center.  910  North  Alexander  St., 

Suite  210,  Charlotte.  NC  28206 
Vet  Center.  4  Market  Square. 

Fayetteville,  NC  28301 
Vet  Center,  1322  Gateway  Drive.  Fargo. 

ND  58103 
Vet  Center.  108  Burdick  Expressway. 

Minot,  ND  58701 
Vet  Center.  920  L  Street,  Lincoln,  NE 

65808 
Vet  Center,  5123  Leavenworth  St., 

Omaha.  NE  68106 
Vet  Center,  14  Pearl  Street.  Manchester. 

NH  03104 
Vet  Center.  626  Newark  Ave..  Jersey 

City.  NJ  07038 
Vet  Center.  1030  Broad  Street.  Newark. 

NJ  07102 
Vet  Center.  318  East  State  St.,  Trenton. 

NJ  08608 
Vet  Center,  4603  4th  Street.  NW. 

Albuquerque.  NM  87107 
Vet  Center  Satellite,  211  West  Mesa, 

Gallup.  NM  87301 
Vet  Center.  214  South  8th  St..  Las  Vegas. 

NV  89101 
Vet  Center.  341  S.  Arlington  St..  Reno. 

NV  89501 
Vet  Center,  875  Central  Ave,,  West  Mall 

Office  Plaza.  Albany.  NY  12208 
Vet  Center.  116  West  Main  St.,  Babylon, 

NY  11702 
Vet  Center.  226  East  Fordham  Rd.. 
Rooms  216/217.  Bronx,  NY  10458 
Vet  Center.  165  Cadman  Plaza  East. 

Brooklyn,  NY  11201 
Vet  Center,  351  Linwood  Avenue. 

Buffalo.  NY  14209 
Vet  Center.  148-43  HilUide  Ave.. 

Jamaica  Hills.  NY  11435 
Vet  Center.  166  West  75th  St., 

Manhattan,  NY  10023 
Vet  Center  Satellite.  200  Hamilton,  Ave., 
White  Plains  Mall.  White  Plains,  NY 
10601 
Vet  Center.  31  East  12th  St..  4th  Floor. 

Cincinnati,  OH  45202 
Vet  Center.  10605  Carnegie  Ave.. 

Cleveland,  OH  44106 
Vet  Center,  11511  Lorain  Ave.. 

Cleveland.  OH  44111 
Vet  Center.  1751  Cleveland  Ave..    ' 

Columbus.  OH  43211 
Vet  Center.  438  Wayne  Avenue,  Dayton. 

OH  45410 
Vet  Center.  4111  North  Lincoln,  suite 
*10.  Oklahoma  City.  OK  73105 


Vet  Center.  1605  South  Boulder.  Tulsa, 

OK  74119 
Vet  Center.  1966  Garden  Avenue. 

Eugene.  OR  97403 
Vet  Center.  2450  SE  Belmont,  Portland, 

OR  97214 
Vet  Center,  127  State  Street,  Harrisburg, 

PA  17101 
Vet  Center  Satellite,  4328  Old  William 

Penn  Highway.  Monroeville.  PA  15146 
Vet  Center,  1107  Arch  Street, 

Philadelphia,  PA  19107 
Vet  Center,  5601  North  Broad  Street, 
Room  202.  Philadelphia.  PA  19141 
Vet  Center.  954  Penn  Avenue, 

Pittsburgh,  PA  15222 
Vet  Center.  Suite  LC-8A/9  Medical 
Center  Plaza.  La  Riviera,  Rio  Piedras, 
PR  00921 
Vet  Center,  172  Pine  Street,  Pawtucket, 

RI  02860 
Vet  Center,  904  Pendelton  St., 

Greenville,  SC  29601 
Vet  Center.  3366  Rivers  Avenue.  No. 

Charleston,  SC  29405 
Vet  Center.  610  Kansas  City  Street, 

Rapid  City,  SD  57701 
Vet  Center.  100  West  6th  St,.  Suite  101, 

Sioux  Falls.  SD  57102 
Vet  Center.  1515  E.  Magnolia  Ave..  Suite 

201.  Knoxville,  TN  37917 
Vet  Center,  1  North  3rd  Street,  Memphis, 

TN  38103 
Vet  Center,  5415  Maple  Plaza.  Suite  114, 

Dallas.  TX  75235 
Vet  Center.  2121  Wyoming  St..  El  Paso, 

TX  79903 
Vet  Center,  Seminary  South  Office 
Building,  Suite  10,  Forth  Worth.  TX 
76115 
Vet  Center,  4905A  San  Jacinto,  Houston, 

TX  77004 
Vet  Center.  717  Corpus  Christi,  Laredo, 

TX  78040 
Vet  Center.  107  Lexington  Ave.,  San 

Antonio,  TX  78205 
Vet  Center.  1916  Fredericksburg  Road, 

San  Antonio.  TX  78201 
Vet  Center,  216  East  5th  St.  South.  Salt 

Lake  City.  UT  84102 
Vet  Center.  7450  Vi  Tidewater  Drive, 

Norfolk.  VA  23505 
Vet  Center.  Gresham  Court  Box  83, 1030 
West  Franklin  St.,  Richmond.  VA 
23220 
Vet  Center  Satellite.  St.  Croix.  VI 00802 
Vet  Center.  Havensight  Mall  (116V).  St. 

Thomas.  VI  00802 
Vet  Center,  Building  »2,  Oilman  Office 
Complex,  White  River  Junction,  VT 
05001 
Vet  Center  Satellite.  RFD  *2.  Tafts 

Corners.  Williston,  VT  05495 
Vet  Center,  1322  East  Pike  St.,  Seattle. 

WA  98122 
Vet  Center,  North  1611  Division, 
Spokane.  WA  99207 


Vet  Center,  4801  Pacific  Avenue. 

Tacoma.  WA  98408 
Vet  Center,  147  S.  Butler  St..  Madison. 

WI  53703 
Vet  Center,  3400  Wisconsin,  Milwaukee. 

WI  53208 
Vet  Center,  1014  6th  Avenue. 

Huntington,  WV  25701 
Vet  Center,  1191  Pineview  Drive, 

Morgantown,  WV  26505 
Vet  Center  Satellite,  641  East  Second  St.. 

Casper,  WY  82601 
Vet  Center,  1810  Pioneer  St.,  Cheyenne. 

WY  82001  I 

Appendix  3,  Automated  Medication 
Processing  Facilities  to  VA  systems  of 
records  as  set  forth  on  page  52271  of  the 
Federal  Register  dated  October  26, 1981 
is  changed  as  follows: 

Appendix  3:  Automated  Medication 
Processing  Facilities 

(Alphabetical  by  State  and  Facility  With 
Outpatient  Clinic  Substations  Listed 
Below  Their  Associated  Medical  Center) 

VA  Medical  Center,  700  South  19th 

Street,  Birmingham.  Alabama  35233 
VA  Medical  Center,  215  Perry  Hill  Road. 

Montgomery,  Alabama  36109 
VA  Outpatient  Clinic  Substation,  2451 

Filiingim  Street.  Mobile,  Alabama 

36617  (MAIL  VAMC  Biloxi,  MS  39531) 
VA  Medical  Center,  Tuscaloosa, 

Alabama  35404 
VA  Medical  Center,  Tuskegee,  Alabama 

36083 
VA  Medical  Center,  2615  East  Clinton 

Avenue,  Fresno,  California  93703 
VA  Medical  Center,  Livermore, 

California  94550 
VA  Medical  Center.  11201  Benton  Street, 

Jerry  L.  Pettis  Mem.  Vets.  Hosp.,  Loma 

Linda,  California  92357 
VA  Medical  Center,  5901  East  Seventh 

Street,  Long  Beach,  California  90822 
VA  Medical  Center,  11301  Wilshire 

Blvd.,  West  Los  Angeles  (Brentwood), 

California  90073 
VA  Medical  Center,  West  Los  Angeles 

(Wadsworth).  California  90073 
Veterans  Administration  Outpatient 

Clinic,  P.O.  Box  6863.  315  Camiro  Del 

Remedio,  691  A-OC,  Santa  Barbara, 

California  93105 
VA  Regional  Pharmacy,  Mail-Out 

Service  Bldg.  222,  W.  Los  Angeles, 

California  90073 
VA  Outpatient  Clinic,  425  South  Hill 

Street.  Los  Angeles,  California  90013 
VA  Medical  Center,  150  Muir  Road. 

Martinez,  California  94553 
VA  Outpatient  Clinic  Substation,  1515 

Clay  Street,  Oakland.  California  94612 
VA  Outpatient  Clinic  Substation,  4600 

Broadway,  Sacramento.  California 

95820 
VA  Medical  Center,  3801  Miranda 

Avenue,  Palo  Alto,  California  94304 


VA  Medical  Center,  3350  La  Jolla  Village 

Drive,  San  Diego,  California  92161 
VA  Outpatient  Clinic  Medical  Center. 

2022  Camino  Del  Rio  North,  San 

Diego.  California  92108 
VA  Medical  Center,  4150  Clement 

Street.  San  Francisco,  California  94121 
VA  Medical  Center,  Sepulveda. 

California  91343 
VA  Medical  Center,  1055  Clemont 

Street,  Denver,  Colorado  80220 
VA  Medical  Center,  Fort  Lyon,  Colorado 

81038 
VA  Medical  Center,  Grand  Junction, 

Colorado  81501 
VA  Medical  Center,  55  Willard  Avenue, 

Newington.  Connecticut  06111 
VA  Medical  Center,  West  Spring  Street. 

West  Haven.  Connecticut  06516 
VA  Medical  Center,  50  Irving  Street, 

NW..  Washington,  D.C.  20422 
VA  Medical  Center,  Bay  Pines,  Florida 

33504 
VA  Outpatient  Clinic  Medical  Center, 

P.O.  Box  13594.  St.  Petersburg,  Florida 

33733 
VA  Medical  Center,  Archer  Road, 

Gainesville.  Florida  32602 
VA  Outpatient  Clinic  Substation,  1833 

Blvd.,  Jacksonville.  Florida  32206 
VA  Medical  Center,  Lake  City,  Florida 

32055 
VA  Medical  Center,  1201  Northwest  16th 

Street.  Miami.  Florida  33125 
VA  Outpatient  Clinic  Substation,  Port  of 

Palm  Beach,  Executive  Plaza,  301 

Broadway,  Riveria  Beach,  Florida 

33404 
VA  Medical  Center,  13000  North  30th 

Street,  James  A.  Haley  Veterans 

Medical  Center.  Tampa,  Florida  33612 
VA  Outpatient  Clinic  Substation,  2070 

Carrell  Road,  Fort  Myers,  Florida 

33901 
VA  Outpatient  Clinic  Substation,  83 

West  Columbia  Street,  Orlando, 

Florida  32806 
VA  Medical  Center,  2460  Wrightsboro 

Rd.,  Augusta.  Georgia  30910 
VA  Medical  Center,  Atlanta,  1670 

Clairmont  Road,  Decatur,  Georgia 

30033 
VA  Medical  Center,  Dublin,  Georgia 

31021 
VA  Medical  Center,  Fifth  and  Fort 

Streets,  Boise,  Idaho  83702 
VA  Medical  Center,  333  East  Huron 

Street,  Chicago  (Lakeside],  Illinois 

60611 
VA  Medical  Center,  820  South  Damen 

Avenue.  Chicago  (West  Side).  Illinois 

60680 
VA  Medical  Center,  North  Chicago 

Illinois  60064 
VA  Medical  Center,  Edward  Hines  Jr. 

Medical  Center.  Hines.  Illinois.  60141 
VA  Medical  Center.  30th  &  Euclid 

Avenue.  Des  Moines,  Iowa  50310 
VA  Medical  Center,  Iowa  City,  Iowa 

52240 


VA  Medical  Center.  Knoxville.  Iowa 

50138 
VA  Medical  Center,  Lexington, 

Kentucky  40507 
VA  Medical  Center.  800  Zorn  Avenue. 

Louisville.  Kentucky  40202 
VA  Medical  and  Regional  Office  Center. 

Togus.  Maine  04330 
VA  Medical  Center,  3900  Loch  Raven 

Blvd..  Baltimore,  Maryland  21218 
VA  Outpatient  Clinic,  Federal  Bldg.,  31 

Hopkins  Plaza.  Baltimore,  Maryland 

21201 
VA  Medical  Center,  Fort  Howard. 

Maryland  21052 
VA  Medical  Center,  Perry  Point, 

Maryland  21902 
VA  Medical  Center,  200  Springs  Road. 

Edith  Nourse  Rogers  Veterans 

Medical  Center,  Bedford, 

Massachusetts  01730 
VA  Medical  Center,  150  South 

Huntington  Avenue,  Boston, 

Massachusetts  02130 
VA  Outpatient  Clinic  Substation,  50 

Kearney  Square,  Lowell, 

Massachusetts  01852 
VA  Outpatient  Clinic,  17  Court  Street. 

Boston,  Massachusetts  02108 
VA  Medical  Center.  Brockton, 

Massachusetts  02401 
VA  Medical  Center,  Northampton. 

Massachusetts  01060 
VA  Outpatient  Clinic  Substation.  101 

State  Street,  Springfield. 

Massachusetts  01103 
VA  Medical  Center,  1400  Veterans  of 

Foreign  Wars  Parkway,  West 

Roxbury,  Massachusetts  02132 
VA  Outpatient  Clinic  Substation, 

Federal  Building,  575  Main  Street. 

Worcester.  Massachusetts  01608 
VA  Medical  Center.  Allen  Park. 

Michigan  48101 
VA  Medical  Center,  2215  Fuller  Road. 

Ann  Arbor,  Michigan  48105 
VA  Outpatient  Clinic  Substation,  3333 

Glendale  Avenue,  Toledo,  Ohio  43614 
VA  Medical  Center,  Battle  Creek, 

Michigan  49016 
VA  Outpatient  Clinic  Substation,  260 

Jefferson  St.  SE,  Grand  Rapids, 

Michigan  49502 
VA  Medical  Center,  Iron  Mountain, 

Michigan  49801 
VA  Medical  Center,  1500  Weiss  Street. 

Saginaw,  Michigan  38602 
VA  Medical  Center,  54th  Street  &  48th 

Avenue  South,  Minneapolis, 

Minnesota  55417 
VA  Outpatient  Clinic,  Fort  Snelling,  St. 

Paul.  Minnesota  55111 
VA  Medical  Center,  St.  Cloud. 

Minnesota  56301 
VA  Medical  Center,  Biloxi  Division, 

Biloxi,  Mississippi  39531 
VA  Medical  Center,  Gulfport  Division, 

Biloxi,  Mississippi  39531 
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VA  Medical  Center  and  Domiciliary. 
1500  East  Woodrow  Wilson  Drive. 
Jackson.  Mississippi  39216 
VA  Medical  and  Regional  Office  Center. 

Fort  Harrison.  Montana  59636 
VA  Medical  Center.  Miles  City. 

Montana  59301 
VA  Medical  Center.  Grand  Island. 

Nebraska  68801 
VA  Medical  Center.  600  South  70th 

Street  Lincoln.  Nebraska  68510 
VA  Medical  Center.  4101  Woolworth 

Avenue,  Omaha,  Nebraska  68105 
VA  Medical  Center.  1000  Locust  Street. 

Reno,  Nevada  89520 
VA  Outpatient  Clinic,  1703  West 
Charleston  Blvd.,  Las  Vegas.  Nevada 
89102 
VA  Medical  Center,  718  Symth  Road, 
Manchester.  New  Hampshire  03104 
VA  Medical  Center.  130  West 
Kingsbridge  Road.  Bronx.  New  York 
10466 
VA  Medical  Center,  800  Poly  Place, 

Brooklyn,  New  York  11209 
VA  Medical  Center.  Castle  Point.  New 

York  12511 
VA  Medical  Center.  Franklin  Delano 
Roosevelt  Medical  Center.  Montrose. 
New  York  10548 
VA  Medical  Center.  First  Avenue  At 
East  24th  Street,  New  York,  New  York 
10010 
VA  Outpatient  Clinic.  252  Seventh 

Avenue.  New  Yoric  New  York  10001 
VA  Medical  Center.  Northport.  New 

York  11768 
VA  Medical  and  Regional  Office  Center. 
655  First  Avenue,  North  Fargo,  North 
Dakota  58102 
VA  Regional  Office,  Federal  Bldg..  125 
South  Main  Street,  Muskogee. 
Oklahoma  74401 
VA  Outpatient  Clinic  Substation,  635 
West  11th  Street.  Tulsa.  Oklahoma 
74101 
VA  Medical  Center.  921  Northeast  13th 
Street.  Oklahoma  City.  Oklahoma 
73104 
VA  Medical  Center,  3710  SW  U.S. 
Veterans  Medical  Center  Road, 
Portland.  Oregon  97207 
VA  Outpatient  Clinic  426  SW  Stark 

Street.  Portland,  Oregon  97204 
VA  Medical  Center.  Roseburg.  Oregon 

97470 
VA  Domiciliary,  White  City.  Oregon 

97501 
VA  Medical  Center.  Barrio  Monacillos. 
Rio  Piedras.  Puerto  Rico  00921 


VA  Center.  U.S.  Courthouse  and  Federal 
Bldg..  Carlos  E.  Chardon  Avenue. 
Hato  Rey.  Puerto  Rico  00918 
VA  Outpatient  Clinic.  Substation.  Calle 
Isable  No.  60,  Ponce,  Puerto  Rico 
00731 
VA  Medical  and  Regional  Office  Center 
Box  4867.  San  )uan,  Puerto  Rico  00936 
VA  Outpatient  Clinic  Substation.  Road 
Number  2.  Mayaguez,  Puerto  Rico 
00708 
VA  Medical  Center.  Davis  Park. 

Providence.  Rhode  Island  02908 
VA  Outpatient  Clinic  Substation.  53 
North  Sixth  Street.  New  Bedford. 
Massachusetts  02740 
VA  Medical  Center.  109  Bee  Street 
Charleston.  South  Carolina  29403 
VA  Medical  Center,  1801  Assembly  St.. 

Columbia,  South  Carolina  29201 
VA  Outpatient  Clinic  Substation. 
Piedmont  East  Bldg..  37  Villa  Road. 
Greenville,  South  Carolina  29607 
VA  Medical  Center.  Fort  Meade.  South 

Dakota  57741 
VA  Medical  Center,  Hot  Springs,  South 

Dakota  57747 
VA  Medical  Center,  2501  West  22nd 
Street  Sioux  Falls,  South  Dakota 
57101 
VA  Medical  Center.  1030  Jefferson 

Avenue,  Memphis,  Tennessee  38104 
VA  Medical  Center,  Murfreesboro. 

Tennessee  37130 
VA  Medical  Center,  1310  24th  Avenue, 

South,  Nashville.  Tennessee  37203 
VA  Outpatient  Clinic  Substation.  Bldg. 
6200.  Eastgate  Center,  Chattanooga. 
Tennessee  37411 
VA  Outpatient  Clinic  Substation,  9047 
Executive  Park  Drive,  Suite  100. 
Knoxvilie,  Tennessee  37919 
VA  Medical  Center,  Sam  Rayburn 
Memorial  Veterans  Center,  Bonham. 
Texas  75418 
VA  Medical  Center.  4500  South 

Lancaster  Road.  Dallas.  Texas  75216 
VA  Medical  Center.  2002  Holcombe 

Blvd.,  Houston.  Texas  77211 
VA  Outpatient  Clinic  Substation.  3385 

Fannin  Street,  Beaumont,  Texas  77701 
VA  Medical  Center,  Kerrville.  Texas 

78028 
VA  Medical  Center,  Marlin,  Texas  76661 
VA  Medical  Center,  7400  Merton  Minter 
Blvd.,  Audie  L  Murphy  Memorial 
Veterans  Medical  Center.  San 
Antonio.  Texas  78284 
V.\  Outpatient  Clinic  Substation.  307 
Dwyer  Avenue,  San  Antonio,  Texas 
78285 


VA  Outpatient  Clinic  Substation,  1502 
South  Brownlee  Blvd.,  Corpus  Christi, 
Texas  78404 
VA  Outpatient  Clinic  Substation,  1220 
Jackson  Avenue,  McAllen.  Texas 
78501 
VA  Medical  Center,  Olin  E.  Teague 
Veterans'  Center,  Temple.  Texas 
76501 
VA  Medical  Center,  Memorial  Drive, 

Waco.  Texas  76703 
VA  Outpatient  Chnic,  1400  North  Valley 

Mills  Drive,  Waco,  Texas  76799 
VA  Medical  Center.  500  Foothill 

Boulevard.  Salt  Lake  City,  Utah  84148 
VA  Medical  and  Regional  Office  Center. 

White  River  Junction.  Vermont  05001 
VA  Medical  Center,  Hampton.  Virginia 

23667 
VA  Medical  Center,  1201  Broad  Rock 

Road,  Richmond,  Virginia  23249 
VA  Medical  Center,  Salem,  Virginia 

24153 
VA  Medical  Center,  American  Lake, 

Tacoma,  Washington  98493 
VA  Medical  Center,  4435  Beacon 
Avenue,  South,  Seattle,  Washington 
98108 
VA  Medical  Center,  North  4815 
Assembly  Street  Spokane, 
Washington,  99208 
VA  Medical  Center,  Vancouver, 

Washington  98661 
VA  Medical  Center,  77  Wainwright 
Drive,  Walla  Walla,  Washington 
99362 
VA  Medical  Center,  200  Veterans 

Avenue,  Beckley,  West  Virginia  25801 
VA  Medical  Center,  1540  Spring  Valley 
Drive,  Huntington,  West  Virginia 
25704 
VA  Medical  Center,  Martinsburg,  West 

Virginia  25401 
VA  Medical  Center,  2500  Overlook 
Terrace,  William  S.  Middleton 
Memorial  Veterans  Medical  Center, 
Madison,  Wisconsin  53705 
VA  Medical  Center,  5000  West  National 

Avenue,  Wood,  Wisconsin  53193 
VA  Medical  Center,  Tomah.  Wisconsin 

54660 
VA  Medical  and  Regional  Office  Center. 
2360  East  Pershing  Blvd..  Cheyenne. 
Wyoming  82001 

(FR  Doc.  85-97  Filed  1-3-85:  8:45  amj 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting. 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:30  p.m.  on  Monday,  January  7, 1985. 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b(c)(2),  (c)(4),  (c)(6).  (c)(8).  and 
(c)(9)(A)(ii)  of  Title  5,  United  State  Code, 
to  consider  the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cases-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  officers, 
directors,  employees,  agents  or  othe 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Name  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(6).  (c)(8).  and  (c](9)(A)(ii)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(6).  (c)(8).  and  )c)(9)(A)(ii)). 

Note. — Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 


Discussion  Agenda: 


Recommendation  regarding  the 
liquidation  of  a  bank's  assets  acquired 
by  the  Corporation  in  its  capacity  as 
receiver,  liquidator,  or  liquidating  agent 
of  those  assets: 

Memorandum  and  Resolution  re:  The  Des 
Plaines  Bank.  Des  Plaines.  Illinois. 

Application  for  capital  assistance 
under  section  13(i)  of  the  Federal 
Deposit  Insurance  Act: 

Name  and  location  of  bank  authorized  to 
be  exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(4).  (c)(6).  (c)(8). 
and  (c)(9)(A)(ii)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(4),  (c)(6). 
(c)(8).  and  (c)(9)(A)(ii)). 

Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc.: 

Name  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c)(6)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2)  and  (c)(6)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  the  the  FDIC 
Building  located  at  550-17th  Street.  NW.. 
Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-4425. 

Dated:  December  31. 1984. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
[FR  Doc.  85-392  Filed  1-2-85:  2:14  pm) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting.  , 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Monday,  January  7. 1985,  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 


requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Reports  of  committees  and  officers: 

Minutes  of  actions  approved  by  the 
standing  committees  of  the  Corporation 
pursuant  to  authority  delegated  by  the  Board 
of  Directors. 

Reports  of  the  Division  of  Bank  Supervision 
with  respect  to  applications,  requests,  or 
actions  involving  administrative  enforcement 
proceedings  approved  by  the  Director  or  an 
Associate  Director  of  the  Division  of  Bank 
Supervision  and  the  various  Regional 
Directors  pursuant  to  authority  delegated  by 
the  Board  of  Directors. 

Discussion  Agenda: 

No  matters  scheduled. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street. 
N.W..  Washington,  D.  C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-4425. 

Dated:  December  31. 1984. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
[FR  Doc  85-393  Filed  1-2-85;  2:14  pm) 

BILLING  COOE  (714-01-M 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

January  2,  1985. 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L. 
No.  94-409).  5  U.SC.  552b: 
AGENCY  HOLDING  MEETING:  Energy 
Regulatory  Commission. 
TIME  AND  date:  10:00  a.m.,  January  9, 
1985. 

place:  825  North  Capital  Street,  NE., 
Room  9306,  Washington.  D.C.  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda: 

*  Note.— Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  F.  Plumb, 
Secretary,  Telephone  (202)  357-8400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
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UMI 


not  include  a  listing  of  all  papers 
relevant  fo  the  items  of  the  agenda: 
however,  ail  public  documents  may  be 
examined  in  the  Division  of  Public 
Information. 

Consent  Power  Agenda.  805th  meeting — 
|.inuary  9.  19115.  Regular  Meeting  (10:00  a.m.) 
CAP-1. 
Project  No.  8256-000.  Electro  Technologies. 
LTd. 
CAP-l 
Project  No.  8429-003.  Aliceville  Hydro 
Associates 
CAP-3. 
Project  No.  7809-OOZ  Emerson  Fails  Hydro 
Associdtes 
CAP-4. 
Project  No.  8117-001.  City  of  Yakima. 
Washington 
CAP-5. 
Project  No  8154-002.  City  of  Yakima. 
Washington 
CAP-*. 
Project  Nos.  7377-004  and  005.  Renewable 
Resources  [)evelopment  and  Hat  Creek 
Corporation 
Project  Nos.  7379-004  and  005.  Renewable 
Resources  Development  and  Slate  Creek 
Resources.  Inc. 
Project  Nos.  7378-003.  0O4.  7380-004.  005, 
7383-004  and  005.  Renewable  Resources 
Development  and  Carlson  Hydroelectric 
Corporation 
Project  Nos.  7381-004  and  005.  Mdgnum 

Ranch.  Inc. 
Project  Nos.  7382-004  and  005.  Renewable 
Resources  Development,  Upper  Lake 
Creek  Corporation.  Middle  Lake  Creek 
Corporation  and  Lower  Lake  Creek 
Corporation 
Project  Nos.  7384-004  and  005.  Renewable 
Resources  Development  and  David  E. 
Cereghino 
Project  Nos.  7385-004  and  005.  Renewable 

Resources  Development,  et  al. 
Project  Nos.  7386-004  and  005.  Renewable 
Resources  Development  and  Magnum 
Ranch.  Inc. 
Project  Nos.  7429-005  and  006,  China  Cow 
Hydro  Company,  Close  Quarters.  Inc.. 
Double  O.  Hydro  Company  and  Diamond 
T.  Hydro  Company 
Project  Nos.  7495-003  and  004.  Cook 

Electric.  Inc. 
Project  Nos.  7,589-003  and  006  Paul  S.  Boyer 
CAP-7. 

Project  No.  7737-002.  WP.  Inc 
CAP-«. 
Project  No.  8410-001,  Ashuelof  Hydro 
Partner,  Ltd. 
CAP-9. 
Project  Nos.  7899-001  and  OOZ  Renewable 
Resources  Development  and  the  Jungert 
Corporation 
CAP-10. 
Project  No.  815&-001  )ames  W.  Caples 
Project  .Nos.  8157-001  and  002.  Warren 
Osborne 
CAP-1 1. 

Omiited 
CAP-1 2. 
Project  Nos.  8229-001  and  002.  Cook 
Electric  Incorporated 
CAP-1 3. 


Project  Nos.  8194-001  and  002,  lames  W, 
Caplps 
CAP-14, 

Project  Nos.  3503-000  and  001,  lames  B. 

Howell 
Project  No.  4025-000,  Willis  D.  Deveny 
Project  No.  5865-000,  David  Cereghino 
Project  No.  5965-000,  Firmin  O.  Cotzinger 

of  Pollock.  Idaho 
Project  .Nos.  6175-000,  002.  6206-000,  002, 
6230-000.  001,  6231-000,  001,  6245-000, 
001,  002.  6246-000,  001,  002,  6265-000,  001, 
6287-OOa  001  and  6442-000.  Lester 
Kelley.  Vernon  Ravenscroft  and  Helen 
Chenowelh 
Project  Nos.  6433-000.  001  and  003,  Warren 

B.  Nelson 
Project  Nos.  6434-000  and  0O1,  Thomas  B. 

Nelson, 
Project  Nos.  6435-000  and  Otn.  Joseph  B. 

Nelson 
Project  Nos.  6589-000.  0O1,  6590-000.  001, 

6591-000  and  001,  Hy-Tech  Company 
Project  No.  6702-000,  the  Superior  Oil 

Company 
Project  Nos.  6755-000  and  001,  Brown's 

Industries,  Ina 
Project  Nos.  6609-000.  6810-000  and  6811- 

OOa  Douglas  Mendenhall 
Project  No.  7184-000,  Richard  A.  and 

Carole  K.  Sorensen 
Project  Nos.  7225-000  and  003.  Little 

Salmon  River  Estates 
Project  No.  7246-000.  Richard  L  Pullen 

and/or  Bobbie  Pullen 
Project  No.  7377-000,  Renewable  Resources 
Development  and  Hat  Creek  Corporation 
Project  Nos.  737a-00a  7380-000  and  738»- 
000,  Renewable  Resources  Development 
and  Carlson  Hydroelectric  Corporation 
Project  No.  7379-000,  Renewable  Resources 
Development  and  Slate  Creek  Resources. 
Inc. 
Project  No.  7381-000,  Magnum  Ranch.  Inc. 
Project  No.  7382-000,  Renewable  Resources 
Development  and  Upper  Lake  Creek 
Corporation,  Middle  Lake  Creek 
Corporation  and  Lower  Lake  Creek 
Corporation 
Project  No.  7384-000,  Renewable  Resources 

Development  and  David  E.  Cereghino 
Project  No.  7385-000.  Renewable  Resources 
and  Cross  Ranch  Hydro.  Inc..  JJAX 
Hydro  Company.  Hjt  Creek  Corporation 
and  Wicks  Family  Corporation 
Project  No.  7386-000,  Renewable  Resources 

and  Magnum  Ranch,  Inc. 
Project  No.  7429-000,  Chma-Cow  Hydro 
Company,  Close  Quarters,  Inc.,  Double-O 
Hydro  Company  and  Diamond  T  Hydro 
Company 
Project  Nos.  7495-000  and  7859-000,  Cook 

Electric,  Inc. 
Project  No.  7589-000.  Paul  S.  Boyer 
Project  No.  7300-000,  Chma-Cow  Hydro 

Company 
Project  No.  7299-000.  Squaw  Creek  Hydro 

Corporation  of  McCall,  Idaho 
Project  No.  7301-000,  Double-O  Hydro 

Company 
Project  No.  7334-000.  Double-O  Hydro 

Company  and  Double-T  Hydro  Company 
Project  No.  7339-000,  Cross-O  Ranch,  Inc 

and  Hat  Creek  Corporation 
Project  No.  7340-000,  JJAK  Hydro  Company 


Project  No.  7899-000.  Renewable  Resources 
Development  and  the  Jungert 
Corporation 
CAP-1 5. 
Project  No.  1984-009,  Wisconsin  River 
Power  Company 
CA1'-16. 
Proti!ct  No.  2821-005.  City  of  Portland. 
Oregon 
CAP-17. 
Docket  No,  QF84-434-00,  Lur  Solar 
Partners  Ltd.,  et  al, 
CAP-18, 
Docket  No.  ER85-130-000,  Illinois  Power 
Company 
C.\P-19, 
Docket  Nos.  ER84-571-001  and  ER84-572- 
001,  Utah  Power  &  Light  Company 
CAP-20. 
Docket  No.  ERa4-705-001,  Boston  Edison 
Company 
CAP-21, 
Docket  No.  ERB4-5O4-002,  Allegheny 
Generating  Company 
CAP-22. 
Docket  No,  ER78-417-006.  Kentucky 
Utilities  Company 
CAP-23, 
Docket  No.  ER84-574-002,  Holyoke  Water 
Power  Company  and  Holyoke  Power  and 
Electric  Company 
CAP-24. 

Docke*  Nos.  FJ184-576-004  and  005, 
Wisconsin  Power  A  Light  Company 
CAP-25. 

Omitted 
CAP-2a 
Dooiiet  No.  ERB3-694-000.  West  Texas 
I'tilities  Company 
CAP-27. 
Docket  No.  EL84-3O-001,  Gulf  States 
Utilities  Company 

Consent  Miscellaneous  Agenda 
CAM-1. 

Docket  No.  R.M79-76-231  (Texa8-14 
addition),  high-cost  gas  produced  from 
tight  formations 
C.\M-2. 
Docket  No.  R.V179-76-235  (Colorado-39), 
high-cost  gas  produced  from  tight 
formations 

Consent  Gas  .Agenda 
CAG-1. 
Docket  No.  RP85-47-000,  East  Tennessee 
Natural  Gas  Company 
CAG-2. 
Docket  .No,  RP85-43-000,  Columbia  Gas 
Transmission  Corporation 
CAG-3. 
Docket  Nos.  TA85-l-53-O0a  002.  TA84-1- 
53-000.  et  al.,  and  TA83-1-53-000,  et  al.. 
KN  Energy,  Inc. 
CAG-4. 
Docket  Nos.  RP84-87-001  and  002, 
Mississippi  River  Transmission 
Corporation  v.  United  Gas  Pipe  Line 
Company 
CAG-5. 
Docket  Nos.  RP84-12O-001,  TA85-1-35-000 
and  002.  West  Texas  Gas,  Inc, 
CAG-6. 
Docket  No,  TA85-1-33-003.  El  Paso  Natural 
Gas  Company 
CAG-7. 


I 
1-15-000, 


Docket  Nos.  RP82-125-012  and  013. 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc. 
CAG-a. 
Docket  Nos.  TA85-1-23-O00  and  001. 
Eastern  Shore  Natural  Gas  Company 
CAG-9. 

Docket  Nos.  TA85-l-43-Ono.  001  and 
TA84-2-43-001.  Northwest  Central 
Pipeline  Corporation 
CAG-10.  I 

Docket  No.  TA83-2-18-00C.  National  Fufil 
Gas  Supply  Corporation 
CAG-11. 

Omitted 
CAG-12. 
Docket  No.  TA84-l-15-d00,  Mid-Louisiana 
Gas  Company 
CAG-13.  t 

Docket  No.  RP84-13-O0Oi  Michigan 
Consolidated  Gas  Cortpany-Interstate 
Storage  Division  , 

CAG-14.  I 

Docket  No.  RP83-138-000,  Distrigas  of 
Massachusetts  Corporation 
CA&-15. 

Docket  No.  RP84-C3-000i  Mississippi  River 
Transmission  Corporaiioii 
CAG-16. 
Docket  No.  ST84-1137-(X)0,  Cranberry 
Pipeline  Corporation 
CAG-17. 
Docket  Nos  R184-10-000  through  RIB4-17- 
000,  Phillips  Petroleum  Company.  FERC 
Gas  Rate  Schedule  Nob.  9.  483.  497.  498, 
499,  500,  502  and  507 
CAG-18. 
Docket  No.  CI78-93-0O3J  Pennzoil  Oil  A 
Gas  Inc. 
CAG-19. 
Docket  No.  Cl82-247-00(t,  Ashland 
Exploration.  Inc. 
CAG-20. 
Docket  No.  CI67-248-009.  Deacon  Gasoline 
Company 
CAG-21. 
Docket  No.  CP8J-2O3-O0e,  et  al.. 
Transcontinental  Gas  Pipe  Line 
Corporation  | 

CAG-22.  I 

Docket  No.  CP84-700-001,  Colorado 
Interstate  Gas  Company 
CAG-23. 
Docket  No.  CP82-487-00U,  Williston  Basin 

Interstate  Pipeline  Company 
Docket  Nos.  CP84-.S04-000,  RP84-62-000, 
SA84-19-000,  TA84-2-49-000.  TA85-1- 
49-000.  001  and  RP84-«3-000.  Montana- 
Dakota  Utilities  Company 
CAC^24. 
Docket  Nos.  RP83-14-00e.  el  al..  RP33-81- 
015.  et  al.,  CP83-254-000,  029.  et  al . 
CP83-335-000  and  032,  et  al..  Montana- 
Dakota  Utilities  Company 
CAG-25. 

Docket  Nos.  CP75-23-023  and  CP75-120- 
OlS.  Tennessee  Gas  Pipeline  Company,  a 
division  of  Tenneco  Irjc. 
CAG-26. 

Docket  No.  CP84-258-0ai,  Panhandle 
Eastern  Pipe  Line  Contpany 
CAG-27. 
Docket  No.  CP84-577-0rtl.  Trunkline  Gas 
Company 
CAG-28. 


Docket  No.  CP84-366-000.  Valero 
Transmission  Company  and  Valero 
Industrial  Gas  Company 
CAG-29. 
Docket  No.  CP83-411-000  (Phase  II). 
Equitable  Gas  Company 
CAG-30. 
Docket  No.  CP84-701-000.  Cranberry 

Pipeline  Corporation 
Docket  No.  G-5236-005.  Cabot  Corporation 
CAG-.'^l. 
Docket  No.  CP85-12-000,  Texas  Gas 
Transmission  Corporation 
CAG-32. 
Dccket  No.  CP85-22-000.  the  Inland  Gas 
Company,  Inc. 
CAG-33. 
Docket  Nos.  CP85-1 3-000  and  TC85-4-000. 
Montana-Dakota  Utilitips  Company 
CAG-34. 
Docket  No.  CP83-439-002.  Southern 
Natural  Gas  Company 
CAG-35. 
Docket  No.  CP84-257-000,  Northern 
Natural  Gas  Company,  Division  of 
Internoifh.  Inc. 
Docket  No.  G-2621-000.  Phillips  Petroleum 
Co.T.pany 

/.  Licensed  Project  Matters 

P-1. 
Reser\ed 

//.  Electric  Rate  Matters 

ER-1. 
Docket  No  ID-2067-000.  John  F.  White 

Miscellaneous  Agenda 

M-1. 

Reserved 
M-2. 

Reserved 
M-3. 

Docket  Nos.  RM84-6-015  Through  026. 
Refunds  Resulting  From  Btu 
Measurement  Adjustment 

/.  Pipeline  Rate  Matters 

RP-1. 

Docket  Nos.  TA84-2-37-006  and  007. 
Northwest  Pipeline  Corporation 
RP-2. 
Docket  Nos.  RP80-136-000  and  004. 
Southern  Natural  gas  Company  and 
Southern  Energy  Company 

//.  Producer  Matters 

CI-1. 
Docket  No.  C185-27-0C0,  Mesa  Petroleum 
Company 
CI-2. 
Docket  No.  CI85-51-000.  Exxon 
Corporation 

///.  Pipeline  Certificate  Matters 

CP-1. 

Docket  No.  CP82-355  -000,  Natural  Gas 
Pipeline  Company  of  America 
CP-2. 
Docket  No.  CP85-105-000.  United  Gas  Pipe 
Line  Company 
CP-3. 


Docket  No.  CP85-67-<X)0.  United  Gas  Pipe 
Line  Company 
Kenneth  F.  Plumb. 

Secretary. 

IFR  Doc.  85-415  Filed  1-2-85;  3:37  pm| 
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FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  11:00 
a.m.,  Wednesday.  January  9. 1935. 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW..  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  changes  to  the  Plans 
administered  under  the  Federal  Reserve 
System's  employee  benef:ls  program. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATICS:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  December  31, 1984, 
James  Mc.\fee, 

Associate  Secretory  of  the  Board. 
jFR  Doc.  84-34030  Filed  12-31-84:  4:23  pm] 
BILUNG  CODE  SZIO-OI-M 


PACIFIC  NORTHWEST  ELECTRIC  POWER 
AND  CONSERVATION  PLANNING  COUNCIL 

SUNSHINE  ACT  MEETING 

AGENCY  HOLDING  THE  MEETING:  Pacific 
Northwest  Electric  Power  and 
Conservation  Planning  Council 
(Northwest  Power  Planning  Council). 

action:  Notice  of  meeting  to  be  held 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  5.52bJ. 

status:  Open. 

TIME  and  date:  January  9-10. 1985.  9:00 
a.m. 

PLACE:  Council  Office  Meeting  Room. 
850  SW.,  Broadway.  Suite  1100. 
Portland,  Oregon. 
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MATTERS  TO  BE  CONSIDERED: 

/anuary  9 

1.  Council  Decision  on  a  Policy  for  Reducinj; 

the  lx>ad  Uncertainty  of  the  Direct 

Service  Industries 
2  Revised  Cost  of  Delaying  the  Model 

Conservation  Standards  Issue  Paper 
3.  Staff  Presentation  on  Resource  Financial 

and  Economic  Assumptions 

4  Staff  Presentation  and  Council  Decision  on 

Technical  Corrections  to  the  Model 
Conservation  Standards 

5  Public  Comment  on  Economic/ 

Demographic  Assumptions  Issue  Paper 
6.  Public  Comment  on  Environmental  Criteria 
for  Resource  Acquisition  Issue  Paper 
Council  Business 

/anuary  W 

8.  Public  flearing  on  Proposed  Fish  and 

Wildlife  Goals  Amendment 

9.  Continuation  of  any  agenda  items  that 

were  not  completed  on  January  9 

Public  comment  will  follow  each  item. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Bess  Wong  (503)  222-5161. 

Edwafd  Sheets. 

Executive  Director. 

|FR  Doc.  85-416  Filed  1-2-65:  3:51  pm| 

WLLIMG  CODE  0000-0»-M 


1985 


Friday 

January  4,  1985 


Part  II 


Federal  Trade 
Commission 


16  CFR  Part  456 

Ophthalmic  Practice  Rules;  Proposed 
Trade  Regulation  Rule;  Notice  of 
Proposed  Rulemaking, 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  456 

Ophthalmic  Practice  Rules;  Proposed 
Trade  Regulation  Rule 

agency:  Federal  Trade  Commission. 
AcnOM:  Notice  of  proposed  rulemaking. 

SUMMANV:  This  proposed  rule  would 
remove  total  bans  imposed  by  state  law 
and  certain  forms  of  commercial 
ophthalmic  practice.  The  proposed  rule 
is  intended  to  prevent  consumer  injury 
arising  from  public  restraints  on  the 
permissible  forms  of  ophthalmic  practice 
that  appear  to  increase  consumer  prices 
for  ophthalmic  goods  and  services,  but 
which  do  not  appear  to  protect  the 
public  health  or  safety.  The  proposed 
rule  also  contains  minor  modifications 
intended  to  clarify  the  prescription 
release  requirement  of  16  CFR  Part  45C 
(the  Advertising  of  Ophthalmic  Goods 
and  Services  Trade  Regulation  Rule, 
referred  to  in  this  notice  as  the 
"Eyeglasses  Rule"). 

This  notice  sets  out  the  rulemaking 
procedures  to  be  followed,  the  text  of 
the  proposed  rule  (set  forth  as  a 
modification  of  the  Eyeglasses  Rule), 
reference  to  the  legal  authority  under 
which  the  rule  is  proposed,  a  statement 
of  the  Commission's  reasons  for 
proposing  this  rule,  a  list  of  specific 
questions  and  issues  upon  which  the 
Commission  Particularly  desires  written 
and  oral  comment,  an  invitation  for 
written  comments,  and  instructions  for 
prospective  witnesses  and  other 
interested  persons  who  desire  to  present 
oral  statements  or  otherwise  participate 
in  this  proceeding. 
DATES:  Written  comments  must  be 
submitted  on  or  before  April  5. 1985. 

NotiRcation  of  interest  in  questioning 
witnesses  must  be  submitted  on  or 
before  March  8. 1985. 

Prepared  statements  of  witnesses  and 
exhibits,  if  any.  must  be  sumitted  on  or 
before  April  26. 1985  for  witnesses  at  the 
Washington.  D.C..  hearings  and  May  31. 
1985  for  witnesses  at  the  San  Francisco. 
California,  hearings. 

Public  hearings  commence  at  9:30  a.m. 
on  May  20. 1985  in  Washington.  D.C.. 
and  at  9:30  a.m.  on  June  17. 1985  in  San 
Francisco.  California. 
ADDRESSES:  Written  comments 
notificdtions  of  interest,  prepared 
statements  of  witnesses  and  exhibits 
should  be  submitted  in  five  copies  to 
lames  P.  Greenan.  Presiding  Officer. 
Federal  Trade  Commision.  Washington. 
DC.  20580.  202-523-3564.  The  Public 
hearings  will  be  held  in  Room  332 
Federal  Trade  Commision  Building.  6th 


Street  and  Pennsylvania  Avenue  NW.. 
Washington  D.C..  and  in  Room  12470. 
San  Francisco  Regional  Office  of  the 
Federal  Trade  Commission.  450  Golden 
Gate  Avenue.  San  Francisco.  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Hailey.  Matthew  Daynard.  or 
Renee  Kinscheck  Bureau  of  Consumer 
Protection.  Federal  Trade  Commission. 
Washington.  DC.  20580.  202-523-3452. 
202-523-3427.  or  202-523-3377. 

SUPPLEMENTARY  INFORMATION:  Ihe 

proposed  rule  would  remove  four  major 
restraints  imposed  by  state  law  on 
premissible  forms  of  commercial 
practice:  (1)  Restrictions  on  employer- 
employee  or  other  business 
relationships  between  optometrists  or 
opticians  and  non-professional 
corporations  or  unlicensed  persons:  (2) 
limitations  on  the  number  of  branch 
offices  an  optometrist  or  optician  may 
operate:  |3)  restictions  on  the  practice  of 
optometry  on  the  premises  of 
merchantile  establishments  (such  as 
department  stores):  and  (4)  bans  on  Ihe 
practice  of  optometry  under  a  trade 
name. 

The  proposed  rule  would  only  prevent 
state  or  local  governments  from 
enforcing  total  bans  on  these  forms  of 
commercial  ophthalmic  practice;  it 
would  not  interfere  with  the  states' 
ability  to  regulate  specific  harmful 
practices  as  long  as  commercial  practice 
itself  is  not  directly  or  indirectly 
prohibited. 

"Commercial  practice"  in  the  retail 
optical  market  is  generally  understood 
to  refer  to  large-scale,  high-volume 
providers.  "Non-commercial  practice." 
on  the  other  hand,  describes  small  firms 
or  independent  "solo"  practitioners. 

Legal  impediments  to  the  practice  of 
optometry  and  opticianry  in  commercial 
settings  restrain  the  growth  and 
development  of  retail  optical  firms  that 
offer  optometric  services  and  also 
restrain  other  high-volume, 
"commercial"  businesses,  which, 
through  managerial  efficiencies  and 
economies  of  scale,  are  often  able  to 
charge  lower  prices  for  ophthalmic 
goods  and  services  than  small 
"noncommercial"  practitioners.  These 
restrictions  also  prevent  commercial 
firms,  as  well  as  opticians  and  non- 
dispensing  optometrists,  from  competing 
effectively  with  dispensing  optometrists 
and  ophthalmologists  who  offer  both 
examination  and  dispensing  services 
Individual  practitioners  are  also 
precluded  from  establishing  practices  in 
mercantle  locations  such  as  shopping 
centers  or  department  stores,  where  the 
potential  for  high-volume  business 
exists. 


Proponents  of  commercial  practice 
restraints  justify  them  as  necessary  to 
protect  the  public  health,  safety  and 
welfare.  The  Commission  has  reason  to 
believe,  however,  that  these  practice 
restrictions  unnecessarily  increase  the 
price  and  reduce  the  accessibility  of 
vision  care  without  having  any 
significant  positive  impact  on  the  quality 
of  vision  care.  This  tentative  belief  is 
based  primarily  on  empirical  research 
conducted  by  the  Commission's  Bureaus 
of  Economics  and  Consumer  Protection 
and  othe  published  studies.  Comment  on 
the  methodology  and  validity  of  those 
studies  is  specifically  requested. 

The  proposed  rule  would  also  modify 
slightly  the  prescription  release 
requirement  of  the  Eyeglasses  Rule,  16 
CFR  Part  456.  The  proposed  changes  are 
intended  to  eliminate  areas  of  confusion 
which  existed  concerning  the  scope  of 
the  Eyeglasses  Rule.  The  proposed  rule 
modifications  would  involve  no 
preemption  of  state  law. 

Copies  of  the  staff  report  (entitled 
"Slate  Restrictions  on  Vision  Care 
Providers:  The  Effects  on  Consumers. ' 
July  1980).  the  Bureau  of  Economics 
report  (entitled  "Effects  of  Restrictions 
on  Advertising  and  Commercial  Practice 
in  the  Professions:  The  Case  of 
Optometry."  September  1980).  the 
contact  lens  report  (entitled  "A 
Comparative  Analysis  of  Comsetic 
Contact  Lens  Fitting  by 
Ophthalmologists.  Optometrists  and 
Opticians."  December  1983).  the  Bureau 
of  Consumer  Protection's  study  of  the 
duplication  of  eyeglass  lenses  without  a 
prescription  (entitled  "A  Comparison  of 
a  Random  Sample  of  Eyeglasses."  )uly 
1979).  and  the  study  of  the  impact  of  the 
prescription  release  requirement 
(entitled  "FTC  Eyeglasses  Study:  An 
Evaluation  of  the  Precription  Release 
Requirement."  1981)  may  be  obtained  in 
person  or  by  mail  from:  Public  Reference 
Room  (Room  130).  Federal  Trade 
Commission.  6th  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20580. 

Section  A.  Statement  of  the 
Commission's  Reasons  for  the  Proposed 
Rule 

On  January  20. 1976.  the  Commission 
directed  the  staff  on  the  Bureau  of 
Consumer  Protection  to  initiate  an 
investigation  to  determine  whether 
restrictions  on  forms  of  commercial 
ophthalmic  practice  and  limitations  on 
the  scope  of  practice  of  opticianry  were 
unfair  acts  or  practices  within  the 
meaning  of  section  5(a)(1)  of  the  Federal 
Trade  Commission  Act.  The  decision  to 
commence  this  investigation  was  based 
on  consideration  of  evidence  received 


during  the  Commission's  earlier 
ophthalmic  advertising  rulemaking 
proceeding.  That  investigation  examined 
the  adequacy  of  information  available  to 
consumers  of  vision  care.  It  focused  on 
how  state  and  private  advertising 
restrictions  affect  the  cost,  availability, 
and  quality  of  vision  care. 'Evidence 
presented  in  that  proceeding  indicated 
that  advertising  restictions  were  but  one 
part  of  a  larger  system  of  public  and 
private  restraints  on  ophthalmic  practice 
which  may  limit  competition,  increase 
prices,  and  limit  the  availability  of 
vision  care. 

The  Commission  stafl'  addressed 
various  types  of  public  and  private 
restraints  in  the  course  of  this  second 
investigation.  With  repect  to  restrictions 
on  forms  of  commercial  practice  by 
ophthalmic  providers,  the  staff 
examined  four  restraints  imposed  by 
state  law:  (1)  Restrictions  on  employer- 
employee  or  other  business 
relationships  between  optometrists  or 
opticians  and  lay  individuals  and  non- 
professional corporations;  (2)  limitations 
on  the  number  of  branch  offices  an 
optometrist  or  optician  may  operate;  (3) 
restrictions  on  the  practice  of  optometry 
and  opticianry  in  commercial  locations 
or  on  the  premises  of  mercantile 
establishments:  and  (4)  bans  on  the  use 
of  trade  names  by  optometrists.  Two 
categories  of  limitations  on  the  scope  of 
practice  of  opticianry  were  also  studied 
by  the  staff:  (1)  Restrictions  preventing 
opticians  from  fitting  contact  lenses:  and 
(2)  restrictions  prohibiting  opticians 
from  duplicating  existing  eyeglasses 
lenses  in  order  to  produce  new  pairs  of 
eyeglasses. 

Staff  assessed  the  impact  on  the  price, 
quality,  and  availability  of  vision  care  of 
these  restrictions.  The  ultimate  issue 
addressed  was  whether  higher  prices 
and  diminished  access  to  vision  care 
result  from  these  restrictions  and,  if  so, 
whether  such  consumer  injury  is 
counterbalanced  by  positive  effects  on 
quality  of  care.  Staff  received  comments 


'Tile  Commission  found  public  and  private  tians 
on  nondpceptive  advertising  hy  vision  care 
providers  and  those  provider*'  failure  to  release 
spectacle  prescriptions  to  be  unfair  acts  or  practices 
in  violation  of  section  5  of  the  FTC  Act.  The 
resulting  Eyeglasses  Rule  (16  CFR  Part  456) 
eliminated  those  bans  on  nondeceptive  advertising 
and  required  vision  care  providers  to  furnish  copies 
of  prescriptions  to  consumers  after  eye 
examinations.  Subsequently,  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia  in  American 
Optometric  Association  v.  FTC,  626  F.2d  t«6  (D.C. 
Cir.  198(1),  upheld  the  prescription  release 
requirement  but  remanded  the  advertising  portions 
of  the  Eyeglasses  Rule  for  further  consideration  in 
light  of  the  Supreme  Court  decision  in  Bates  v.  State 
Bar  of  Arizona,  433  U.S.  350  (1977),  which  found  the 
right  of  lawyers  to  advertise  to  be  protected  free 
speech  under  the  First  Amendment  to  the 
Constitution.  , 


from  private  citizens,  members  of  the 
professions  involved  and  their 
professional  associations,  and 
government  officials  during  the 
investigation.  Staff  also  resear9hed 
current  state  laws,  private  associations' 
regulations,  and  industry  practices.  To 
obtain  data  on  the  impact  of  these 
restrictions  on  the  price,  availability  and 
quality  of  vision  care,  staff  performed 
several  research  studies:  (1)  A  study  by 
the  FTC's  Bureau  of  Economics 
measured  the  price  and  quality  effects  of 
commercial  practice  restrictions:  (2)  a 
shopper  survey  of  optical 
establishments  measured  the  accuracy 
of  the  duplication  process;  and  (3)  a 
study  administered  by  Bureau  of 
Consumer  Protection  staff  measured  the 
comparative  ability  of  ophthalmologists, 
optometrists,  and  opticians  to  fit  contact 
lenses.  Professional  groups  including  tne 
American  Academy  of  Ophthalmology, 
the  Contact  Lens  Associaton  of 
Ophthalmologists,  the  American 
Optometric  Association,  the  Contact 
Lens  Society  of  America,  the  Opticians 
Association  of  America,  and  the 
National  Association  of  Optometrists 
and  Opticians  assisted  in  the  design  and 
administration  of  the  contact  lens  fitting 
study  and  the  American  Optometric 
Association  reviewed  and  analyzed  the 
BE  commercial  practices  study  data. 
Studies  performed  by  others  were  also 
reviewed. 

The  staff  has  set  forth  the  results  of  its 
initial  investigation  in  a  publicly 
available  report  entitled  "State 
Restrictions  on  Vision  Care  Providers: 
The  Effect  on  Consumers"  (July  1980). 
The  Commission's  decision  to 
commence  this  rulemaking  proceeding  is 
based  on  consideration  of  the  staff 
report  and  the  public  comments  received 
in  response  to  the  Advance  Notice  of 
Proposed  Rulemaking  ("ANPR").*  The 
ANPR,  which  was  published  in  the 
Federal  Register  on  December  2, 1980, 
requested  comment  on  the  issues 
presented  by  this  investigation  and  on 
what  action,  if  any,  the  Commission 
should  take.  Specifically,  the  public  was 
invited  to  comment  on  the  evidence  and 
findings  contained  in  the  staff  report, 
and  on  various  alternatives  to 
rulemaking.  During  the  60-day  comment 
period,  247  comments  were  received 
from  consumers,  industry  members  and 
government  officials.  After 
consideration  of  the  evidence  contained 
iathe  staff  report,  the  ANPR  comments, 
and  the  recommendations  of  the  staff, 
the  Commission  has  determined  that 
rulemaking  is  the  most  appropriate  way 


»  45  FR  79.823  (1980). 


to  explore  further  the  issues  raised  by 
this  investigation. 

With  respect  to  the  proposed  rule 
provisions  concerning  commercial 
practice  restrictions,  the  staff  report 
presents  evidence  that  state  laws  which 
restrict  the  ability  of  optometrists  to 
practice  in  commecial  settings  raise 
consumer  prices  but  do  not  maintain  or 
enhance  the  quality  of  vision  care. 
Results  obtained  from  the  1980  Bureau 
of  Economics  study  ("BE  Study") 
indicate  that:  (1)  Prices  of  eyeglasses 
and  eye  examinations  are  significantly 
lower  in  cities  where  commercial 
practice  is  not  restricted  and  in  cities 
where  advertising  is  not  restricted:  (2) 
commercial  optometrists  charge  lower 
prices  than  non-commercial 
optometrists;  (3)  non-commercial 
providers  who  operate  in  markets  where 
commercial  practice  is  permitted  charge 
less  than  their  counterparts  in  cities 
where  commercial  practice  is 
proscribed;  and  (4)  there  is  no  difference 
in  overall  quality  of  care  between  cities 
where  commercial  practice  is  permitted 
and  cities  where  commercial  practice  is 
restricted.  To  assess  quality,  the  study 
evaluated  the  accuracy  of  the 
prescriptions  written  by  the  sampled 
optometrists,  the  accuracy  and 
workmanship  of  the  eyeglasses 
dispensed  by  the  examining  optometrist, 
the  thoroughness  of  the  eye 
examination,  and  the  extent  of 
unnecessary  prescribing  of  eyeglasses. 
Comment  regarding. the  methodology 
and  analysis  of  the  BE  study  is 
requested  below. 

The  1983  Bureau  of  Consumer 
Protection  and  Bureau  of  Economics 
study  of  contact  lens  wearers  concluded 
that:  (1)  The  quality  of  cosmetic  contact 
lens  fitting  provided  by  opticians  and 
commercial  optometrists  was  not  lower 
than  that  provided  by  ophthalmologists 
and  non-commercial  optometrists,  and 
(2)  commercial  optometrists  charged 
significantly  less  for  contact  lenses  than 
did  any  other  group.  To  assess  the 
quality  of  contact  lens  fitting,  the  study 
evaluated  the  relative  presence  or 
absence  of  several  potentially 
pathological  corneal  conditions  related 
to  contact  lens  wear.  Comment 
regarding  the  methodology  and  analysis 
of  the  contact  lens  study  is  requested 
below. 

The  staff  recommendation  that  the 
Commission  engage  in  rulemaking 
proceedings  regarding  commercial 
practice  restrictions  is  based  primarily 
on  the  results  of  these  studies,  which 
contradict  the  claim  that  the  entry  of 
commercial  firms  into  the  market  lowers 
the  overall  level  of  quality  of  vision 
care.  At  the  same  time,  the  results  show 
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that  average  prices  are  significantly 
higher  where  commercial  practice  is 
restricted.  Therefore,  the  Commission 
has  reason  to  believe  that  these 
restrictions  may  be  unfair  acts  or 
practices  within  the  meaning  of  Section 
5  of  the  FTC  Act. 

The  proposed  trade  regulation  rule 
would  also  modify  the  definition  of  the 
term  "prescription"  in  the  current 
Eyeglasses  Rule  to  eliminate  all 
references  to  contact  lenses.  Confusion 
has  arisen  as  to  whether  ftye  doctors  are 
required  by  the  rule  to  state  that 
patients  whom  they  had  examined  were 
suitable  candidates  for  contact  lenses 
by  writing  "OK  for  contacts"  or  similar 
language  on  the  prescription.  This 
modification  is  consistent  with  staffs 
recommendation  that  the  Commission 
not  employ  rulemaking  to  address  the 
question  of  who  should  be  permitted  to 
fit  contact  lenses.  Finally,  the 
Commission  has  proposed  several 
nonsubstantive  changes  to  clarify  the 
rule. 

The  staff  report  presented  evidence 
that  consumers  are  not  always  given 
eyeglasses  prescriptions  or  co.itact  lens 
specifications  following  the  purchase  of 
eyeglasses  or  contact  lenses.  If  this  were 
true,  the  report  concluded,  consumers' 
ability  to  obtain  duplicate  or 
replacement  spectacle  or  contact  lenses 
from  the  dispensers  or  fitters  of  their 
choice  would  be  limited.  This  would  be 
particularly  true  in  states  that  prohibit 
duplication  of  spectacle  lenses  or 
contact  lens  fitting  by  opticians. 

However,  the  staff  report  did  not 
recommend  rulemaking  to  eliminate 
those  state  restraints  on  duplication  of 
lenses  or  contact  lens  fitting  by 
opticians.  The  Commission  concurs  with 
this  recommendation  and,  therefore,  has 
not  proposed  rulemaking  in  this  area. 
The  staff  report  recommended  that, 
instead  of  proposing  to  remove  these 
state  restraints,  the  Commission  extend 
the  prescription  release  requirement  of 
the  Eyeglasses  Rule  to  require  a 
consumer's  eyeglasses  dispenser  or 
contact  lens  fitter  to  provide  upon 
request  a  copy  of  that  consumers 
current  eyeglasses  prescription  after  the 
dispensing  process  is  complete,  or  a 
copy  of  the  complete  contact  lens 
specifications  after  the  initial  fitting 
process  is  complete.  However,  the 
proposed  trade  regulation  rule  does  not 
contain  provisions  extending  the 
prescription  release  requirement  of  the 
Eyeglasses  Rule.  The  recommendations 
in  the  staff  report  regarding  extension 
were  based  on  complaints  that 
consumers  were  sometimes  denied 
access  to  their  eyeglasses  prescriptions 
and  contact  lens  specifications. 


However,  those  complaints  were  few  in 
number,  and  the  Commission  has  no 
reason  to  believe  that  a  significant 
number  of  dispensers  and  fitters  are 
currently  refusing  to  provide  consumers 
with  their  prescriptions  or 
specifications.  Nevertheless,  comment  is 
requested  on  these  issues. 

The  Commission  has  carefully  and 
deliberately  considered  the  staff  report 
and  recommended  trade  regulation  rule 
and  the  comments  received  in  response 
to  the  Advance  Notice  of  Proposed 
Rulemaking.  Based  on  the  evidence 
presented  to  date,  the  Commission 
believes  that  the  initiation  of  a 
rulemaking  proceeding  would  be  in  the 
public  interest. 

The  public  is  advised  that  the 
Commission  has  not  adopted  any 
findings  or  conclusions  of  the  staff.  All 
findings  in  this  proceeding  shall  be 
based  solely  on  the  rulemaking  record. 
Accordingly,  the  Commission  invites 
comment  on  the  advisability  and 
manner  of  implementation  of  the 
proposed  rule. 

The  Commission's  Rules  of  Practice 
shall  govern  the  conduct  of  the 
rulemaking  proceeding,  except  that,  to 
the  extent  that  this  notice  differs  from 
the  Rules  of  Practice,  the  provisions  of 
this  notice  shall  govern.  This  alternative 
form  of  proceeding  is  adopted  in 
accordance  with  S  1-20  of  those  rules  (16 
CFR  1.20). 

Section  B.  S«ction-by-Section  Analysis 

The  following  discussion  is  intended 
to  highlight  the  major  provisions  of  the 
proposed  rule,  and  to  explain  briefly 
their  anticipated  effect.  Sections  of  the 
Eyeglasses  Rule  that  would  remain 
unchanged  and  which  were  explained  in 
the  Statement  of  Basis  of  Purpose  of  the 
Eyeglasses  Rule'  will  not  be  described 
here. 

,    Section  456.1  defines  relevant  terms 
and  contains  new  definitions  as  well  as 
technical  modifications  to  terms  in  the 
Eyeglasses  Rule. 

The  term  "patient"  has  been 
substituted  for  the  term  "buyer"  in 
paragraph  (a)  to  conform  more  closely  to 
industry  usage. 

The  specific  terms  "ophthalmologist" 
and  "optometrist"  in  paragraphs  (e)  and 
(fl  have  been  substituted  for  the  general 
word  "refractionist"  in  9  456.1(h)  of  the 
original  rule  to  define  those  categories 
of  providers — Doctors  of  Medicine, 
Ostepathy  and  Optometry — who  are 
qualified  under  state  law  to  perform  eye 
examinations.  This  change  was  made 
for  two  reasons.  First,  the  use  of  the 
term  "refractionist"  in  the  original  rule 


'43  FR  23.992  (1978). 


has  caused  confusion  because  it  is  not 
generally  used  by  consumers  or  the 
industry.  Second,  certain  provisions  of 
the  proposed  rule  permitting  commercial 
practice  do  not  apply  to 
ophthalmologists.  The  term 
"refractionist"  has  been  deleted  so  that 
this  distinction  is  clear. 

The  term  "prescription"  is  defined  in 
paragraph  (hj  as  those  specifications 
necessary  to  obtain  spectacle  lenses. 
Thus,  the  prescription  that  is  released  to 
the  patient  need  only  contain  the  data 
on  the  refractive  status  of  the  patient's 
eyes,  and  any  information,  such  as  the 
date  or  signature  of  the  examining 
optometrist  or  ophthalmologist,  that 
state  law  requires  in  a  legally  fillable 
eyeglass  prescription.  In  addition,  all 
references  to  contact  lenses  have  been 
deleted  from  the  definition  in  order  to 
end  the  confusion  generated  by  the 
original  definition  concerning  the 
obligation  of  optometrists  and 
ophthalmologists  to  place  the  phrase 
"OK  for  contact  lenses"  (or  similar 
words)  on  prescriptions.  No  such 
obligation  would  exist  under  the 
proposed  definition.  Another  purpose  of 
this  change  is  to  clarify  the  fact  that  the 
prescription  release  requirement 
(S  456.2)  does  not  affect  state  laws 
regulating  who  is  legally  permitted  to  fit 
contact  lenses.  This  proposed  change 
would  not  affect  the  current  requirement 
that  optometrists  and  ophthalmologists 
give  spectacle  prescriptions  to  all 
patients  whose  eyes  they  examine, 
including  those  patients  who  wear  or 
intend  to  purchase  contact  lenses. 

A  "trade  name  ban"  is  defined  in 
paragraph  (j)  to  cover  any  state  law  or 
regulation  that  prohibits  optometrists 
from  practicing  or  holding  themselves 
out  to  the  public  under  trade  or 
corporate  names.  The  discussion  of 
§  456.4(a)(4)  below  explains  the  scope  of 
the  proposed  rule  with  respect  to 
eliminating  trade  name  bans  on  how  the 
states  may  regulate  the  use  of  trade 
names. 

Sections  456.2  through  455.6  of  the 
Eyeglasses  Rule  have  been  deleted  in 
accordance  with  the  court's  decision  in 
American  Optometric  Association  v. 
FTC,  626  F.2d  897  (DC.  Cir.  1980),  which 
remanded  those  portions  of  the  rule  to 
the  Commission  for  further 
consideration. 

New  S  456.2  contains  minor 
modifications  to  the  release  of 
prescription  requirement  of  the 
Eyeglasses  Rule  (originally  $  456.7) 
which  was  upheld  by  the  court  in 
American  Optometric  Association  v. 
FTC,  and  which  remains  in  effect.  The 
rule  requires  that  eye  doctors  give 
spectacle  prescriptions  to  consumers 
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immediately  after  performing  eye 
examinations.  Comment  is  requested 
below  as  to  whether  the  prescription 
release  requirement  should  be  modified 
in  a  variety  of  ways.* 

Section  456.4(a)  would  prohibit  state 
or  local  governments  from  enforcing 
certain  existing  bans  on  commercial 
ophthalmic  practice.  By  removing 
prohibitions  on  these  forms  of  practice, 
the  rule  would  permit  optometrists  and 
opticians  to  engage  in  commercial 
ophthalmic  practice  if  they  desire  to  do 
so;  it  would  not  mandate  that  any 
practitioner  engage  in  any  specific  mode 
of  practice.  At  the  same  time,  the  rule 
would  not  interfere  with  a  state's  ability 
to  control  specific  harmful  practices  as 
long  as  the  commercial  practices 
allowed  by  this  section  are  not  directly 
or  indirectly  prohibited.  Section  456.5, 
paragraphs  (b)  through  (e),  serve 
primarily  to  explain  the  limited  scope  of 
I  456.4(a]  by  providing  examples  of  how 
the  states  might  regulate  commercial 
practice,  if  necessary,  short  of 
prohibiting  it  altogether.  For  this  reason, 
the  provisions  of  §  456.5(bHe)  are 
discussed  here  with  the  corresponding 
operative  provisions  of  S  456.4(a).* 

Paragraph  (a)(1)  would  prevent  state 
and  local  governments  from  prohibiting 
employer-employee  or  other  business 
relationships  between  optometrists  or 
opticians  and  persons  other  than 
ophthalmologists  or  optometrists. 
Specifically,  this  section  would  remove 
a  variety  of  state-imposed  restrictions 
that  prevent  optometrists  and  opticians 
from  working  for  or  associating  with 
non-professional  corporations  or  lay 
individuals. 

The  rule  would  allow  the  states  to 
take  action,  however,  to  protect  the 
health  and  safety  of  their  citizens  to  the 
extent  it  may  be  threatened  by  specific 
practices.  As  indicated  in  §  456.5(b],  for 
example,  a  state  may  decide  to  prevent 
unlicensed  persons  from  improperly 
interfering  in  the  professional  judgments 
of  optometrists  and  opticians.  Or  a  state 
could  choose  to  prohibit  conimission 
payments  as  a  form  of  compensation  for 
optometrists  or  opticians.  The  proposed 
rule  would  only  prohibit  regulations  or 
restrictions  that  effectively  ban 
employer-employee  or  other  business 


'The  slafF  had  recommended  that  the  rule  be 
modified  to  require  the  release  of  a  prescription 
only  when  a  patient  requests  one.  The  Commission 
has  decided  to  propose  no  change  in  this  rule 
provision  at  this  time,  but  rather  to  request 
comment  on  the  issue. 

'The  Commission  does  not  intend  to  imply  that 
the  types  of  regulation  cited  in  i  45e.5{bHe)  are 
desirable,  but  cites  them  merely  as  examples  of 
stHte  regulation  that  would  not  be  eliminated  if  the 
proposed  rule  were  adopted. 


relationships  between  optometrists  or 
opticians  and  others. 

Paragraph  (a)(2)  would  prohibit  state 
or  local  restrictions  on  the  number  of 
offices  that  an  optometrist,  optician  or 
any  other  person  may  operate.  This 
provision  would  permit  any  person, 
including  any  corporation,  who  provides 
eye  examinations  or  ophthalmic  goods 
and  services  to  own  or  operate  any 
number  of  offices.  Thus,  a  state  under 
this  section  could  not  require  that  an 
office  be  open  only  when  the 
optometrist  who  owns  it  is  in  personal 
attendance. 

The  proposed  rule  would  not, 
however,  prevent  states  from  regulating 
how  services  are  provided  at  each 
office.  For  example,  as  explained  in 
S  456.5(c),  states  could  require  that 
ophthalmic  goods  or  eye  examinations 
provided  at  each  office  be  supplied  by  a 
person  qualified  under  state  law  to  do 
so.  The  proposed  rule  would  only 
prohibit  regulations  that  restrict  the 
ownership  of  any  particular  number  of 
offices  by  optometrists,  opticians,  or 
other  persons. 

Paragraph  (a)(3)  would  remove  state 
and  local  restrictions  that  prohibit 
optometrists  from  locating  an  office  in  a 
pharmacy,  department  store,  shopping 
center,  retail  optical  dispensary,  or  other 
mercantile  location.  This  provision 
would  permit  optometrists  to  establish 
offices  in  high-traffic  areas,  such  as  drug 
stores  and  shopping  centers,  or  near 
retail  opticians.  Optometrists  would  also 
be  able  to  lease  office  space  from  non- 
professional corporations  or  lay 
individuals. 

As  explained  in  §  456.5(d).  however, 
the  proposed  rule  would  not  interfere 
with  a  state's  ability  to  enforce  general 
zoning  laws.  In  addition,  states  would 
retain  the  discrection  to  regulate  leasing 
arrangements  between  optometrists  and 
corporations  or  lay  persons  in  order  to 
prevent  specific  harmful  practices.  The 
proposed  rule  would  remove  only  those 
regulations  that  prohibit  optometrists 
from  practicing  in  mercantile  locations. 

Paragraph  (a)(4)  woulds  prohibit  all 
state  or  local  bans  that  prevent 
optomerists  from  practicing  or  holding 
themselves  out  to  the  public  under  a 
trade  name.  This  provision  would  permit 
an  optometrist  to  adopt  an  assumed  or 
corporate  name,  or  any  name  other  than 
the  one  appearing  on  the  petitioner's 
license,  subject  of  course  to  the  laws 
and  regulations  governing  deception  or 
infringement  that  apply  to  trade  name 
practice  by  all  persons. 

Section  456.5(e)  explains  that  the 
proposed  rule  would  not,  however, 
prevent  states  from  enforcing  laws  that 
are  reasonably  necessary  to  prevent  the 


deceptove  use  of  trade  names.  If  states 
desire  to  ensure  full  professional 
identification,  for  example,  they  could 
require  that  the  identity  of  the 
optometrist  be  disclosed  to  the  patient 
at  the  time  the  eye  exmination  is 
performed  or  opthalmic  goods  and 
services  are  dispensed.  The  proposed  . 
rule  only  would  prevent  a  state  from 
enforcing  restrictions  that  prohibit  the 
practice  of  optometry  under  a  trade 
name. 

Section  456.4(b)  restates  the  last 
paragraph  of  §  456.3  of  the  original 
Eyeglasses  Rule.  It  simply  exempts 
every  state  or  local  governmental  entity 
or  officer  from  financial  Hability  for 
violations  of  the  proposed  rule. 

Section  456.5(f)  would  make  it  clear 
that  the  Commission  intends  that  the 
proposed  rule  could  be  used  as  a 
defense  in  legal  or  administrative 
proceedings,  or  affirmatively  for 
declarative,  injunctive,  or  other  relief. 

Section  C.  Invitation  To  Comment 

All  interested  persons  are  hereby 
notified  that  they  may  submit  data, 
views,  or  arguments  on  any  issue  of  fact, 
law  or  policy  which  may  have  bearing 
upon  the  proposed  rule.  Such  comments 
may  be  either  in  writing  or  orally. 
Written  comments  will  be  accepted  until 
April  5, 1985  and  should  be  addressed  to 
James  P.  Green,  Presiding  Officer, 
Federal  Trade  Commission, 
Washington,  D.C.  20580,  202-523-3564. 
To  assure  prompt  consideration, 
comments  should  be  identified  as 
"Ophthalmic  Practice  Rulemaking 
Comment."  Please  furnish  five  copies  of 
all  comments.  (Instructions  for  persons 
wishing  to  present  their  views  orally  are 
found  in  Sections  E  and  F  of  this  notice). 

While  the  Commission  welcomes 
comments  on  any  issues  which  you  feel 
may  have  bearing  upon  the  proposed 
rule,  questions  on  which  the 
Commission  particularly  desire 
comments  are  listed  in  Section  E  below. 
All  comments  and  testimony  should  be 
referenced  specifically  to"  either  the 
Commission's  questions  or  the  section  of 
the  proposed  rule  being  discussed. 
Comments  should  include  reasons  and 
data  for  the  position.  Comments 
opposing  the  proposed  rule  or  specific 
provisions  should,  if  possible,  suggest  a 
specific  alternative.  Proposals  for 
alternative  regulations  should  include 
reasons  and  data  that  indicate  why  the 
alternatives  would  better  serve  the 
purposes  of  the  proposed  rule. 
Comments  should  include  a  full 
discussion  of  all  the  relevant  facts  and 
be  based  directly  or  firsthand 
knowledge,  personal  experience  or 
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general  understanding  of  the  particular 
issues  addressed  by  the  proposed  rule. 

Section  D.  Questions  and  Issues 

In  the  Advance  Notice  of  Proposed 
Rulemaking,  the  Commission  invited 
public  comment  regarding  which  hearing 
format  should  be  used  if  the 
Commission  decided  to  intitiate  a 
rulemaking  proceeding;  however,  none 
of  the  comments  we  received  dealt  with 
this  issue.  The  Commission  has  decided 
to  employ  a  modified  version  of  the 
rulemaking  procedures  specified  in 
§1.13  of  the  Commission's  Rules  of 
Practice,  proceeding  with  a  single  Notice 
of  Proposed  Rulemaking  and  the  "no 
designated  issues"  format.  Set  forth 
below  is  a  list  of  sepciRc  questions  and 
issues  upon  which  the  Commission 
particularly  desires  comment  and 
testimony.  The  list  of  questions  is  not 
intended  to  be  a  list  of  "disputed  issues 
of  material  fact  that  are  necessary  to 
resolve,"  and  any  right  to  cross-examine 
will  be  determined  with  reference  to  the 
criteria  set  forth  in  the  Commission's 
Rules  of  Practice. 

Interested  persons  are  urged  to 
consider  carefully  the  following 
questions.  The  Commission  retains  its 
authority  to  promulgate  a  final  rule 
which  differs  from  the  proposed  rule  in 
ways  suggested  by  these  questions  and 
based  upon  the  rulemaking  record. 

1.  The  1980  BE  study  selected  survey 
subjects  who  had  myopia,  which  is  a 
relatively  routine  visual  problem.  Is 
there  any  evidence  to  indicate  that  the 
quality  results  would  have  differed  if  the 
study  had  included  patients  with  less 
common  vision  problems? 

2.  Persons  with  eye  pathology  were 
excluded  from  the  sample  in  the  BE 
study.  The  study  did.  however,  attempt 
to  measure  whether  the  tests  necessary 
to  detect  pathology  and  assess  vision 
problems  were  performed.  Is  the  use  of 
"process"  tests,  rather  than  outcome 
tests,  inappropriate  methodology?  Are 
there  reasons  to  believe  that  the 
procedures  and  tests  performed  to 
detect  eye  disease  were  not  performed 
adequately  by  those  optometrists 
surveyed? 

3.  The  BE  study  was  designed  to 
measure  the  effects  of  commercial 
practice  independent  of  advertising  and, 
in  fact,  found  that  commercial  practice 
had  an  independent  downward  impact 
on  price  even  where  advertising  was 
permitted.  The  BE  study  data,  however, 
were  collected  before  the  advent  of 
advertising  in  some  states.  Some  people 
have  asserted  that  the  study's  price 
findings  concerning  the  impact  of 
advertising  restrictions  are  unreliable 
because  the  data  were  collected  before 
the  full  impact  of  the  Bates  case  was 


felt.  Are  there  reasons  why  the  study's 
findings  that  commercial  practice  has  an 
indepndent  effect  on  price  should  not  be 
relied  on? 

4.  In  its  study  of  commercial  practice, 
the  FTC's  Bureau  of  Economics  used  a 
multivariate  statistical  technique  to 
make  certain  adjustments  to  the  raw 
price  data  to  account  for  cost  of  living 
differences  between  cities.  diHerences 
among  survey  subjects  in  prescriptive 
needs,  differences  among  cities  in  the 
supply  of  optometrists,  and  differences 
among  cities  in  the  demand  for 
optonietric  services.  The  Bureau  of 
Economics  states  that  failure  to  account 
for  the  effects  of  these  variables  could 
lead  to  inappropriate  conclusions  about 
the  impact  of  commercial  practice 
restrictions  on  price.  In  a  study  of  this 
nature,  is  it  appropriate  to  analyze 
differences  between  average  adjusted 
prices  rather  than  average  unadjusted 
prices?  Would  any  other  adjustment 
technique  have  been  more  appropriate 
thant  he  technique  used  by  the  Bureau 
of  Economics? 

5.  The  1983  contact  lens  wearer  study 
analyzed  only  cosmetic  contact  lens 
wearers.  Is  there  any  evidence  to 
indicate  that  the  quality  results  would 
have  differed  if  the  study's  subjects  had 
included  wearers  who  were  aphakic  or 
who  suffered  from  unusual  medical  or 
visual  problems? 

6.  The  contact  lens  wearer  study 
analyzed  current  contact  lens  wearers 
rather  than  former  wearers.  Is  there  any 
reason  to  believe  that  the  distribution  of 
former  contact  lens  wearers  (or, 
"unsuccessful  wearers")  among  the 
different  fitter  groups  is  significantly 
different  than  that  of  current  wearers  (or 
"successful  wearers")? 

7.  What  are  the  costs  and  benefits  of 
trade  name  bans?  How  do  trade  name 
bans  affect  the  ability  of  optometrists  to 
engape  in  commercial  practice?  Are 
these  bar.s  necessary  to  prevent 
dectption?  Would  it  be  possible  for 
commercial  ophthalmic  practice  to 
develop  if  employment,  branching  and 
location  restrictions  were  eliminated, 
but  not  trade  name  bans? 

8.  What  is  the  effect  of  laws  that 
require  that  trade  name  advertising 
disclose  the  names  of  all  optometrists 
practicing  under  the  trade  name?  Are 
such  disclosure  requirements  necessary 
to  prevent  deception  or  other  harm  to 
consumers? 

9.  The  proposed  rule  would  remove 
restrictions  on  commercial  optometric 
practice  imposed  by  state  law  or 
regulation.  Do  private  associations  also 
restrain  commercial  practice  through 
restrictive  membership  requirements  or 
other  means?  If  state-imposed 
restrictions  were  removed,  would 


association-imposed  restrictions  have  a 
significant  impact  on  the  nature  and 
extent  of  commercial  practice?  If  so. 
should  the  proposed  rule  be  amended  to 
remove  association-imposed 
restrictions? 

10.  Should  the  prescription  release 
requirement  contained  in  the  Eyeglasses 
Rule  be  modified  to  require  that 
spectacle  lens  prescriptions  be  given  to 
patients  only  in  those  instances  where 
patients  requested  them?  If  so.  for  how 
long  a  period  of  time  should 
ophthalmologists  and  optometrists  be 
required  to  respond  to  that  request? 
Does  the  current  requirement  that  a 
prescription  be  tendered  in  evey 
instance  result  in  confusion  in  some 
consumers'  minds  as  to  whether  they 
should  in  every  instance  fill  that 
prescription?  What  costs  does  the 
current  requirement  impose  on 
ophthalmologists  and  optometrists  who 
are  required  to  tender  a  prescription  that 
every  patient  may  not  want?  Are 
consumers  generally  aware  of  their  right 
to  seek  and  obtain  their  prescriptions?  If 
so,  are  consumers  generally  aware  of 
how  they  may  use  their  prescriptions? 

11.  Should  the  prescription  release 
requirement  be  modified  to  require 
ophthalmologists  and  optometrists  to 
offer  to  provide  spectacle  lens 
prescriptions  to  patients?  If  so,  what  are 
the  relative  merits  of  requiring  that  the 
examiner  make  that  offer  (a)  orally,  (b) 
by  posting  a  written  notice  in  his  or  her 
office,  or  (c)  in  some  other  manner? 
Should  the  offer  be  required  to  include 
some  explanation  of  why  the  offer  is 
being  made,  or  how  the  offered 
prescription  can  be  used  by  the 
consumer?  To  what  extent,  if  any,  would 
a  requirement  to  offer  to  provide 
prescription  reduce  the  costs  of  the 
current  requirement? 

2.  Should  the  prescription  release 
requirement  be  repealed  altogether?  Is 
this  requirement,  even  when  modified  to 
require  release  only  upon  request, 
unnecessary?  What  are  the  costs  and 
benefits  of  the  prescription  release 
requirement? 

13.  Should  optometrists  and 
ophthalmologists  be  required  to  release 
duplicate  copies  of  prescriptions  to 
consumers  who  lose  or  misplace  their 
original  prescriptions?  If  so,  should  they 
be  allowed  to  charge  for  the  duplicate 
copies? 

14.  The  staff  had  received  few 
complaints  from  consumers  who  wished 
to  obtain  replacement  or  duplicate  pairs 
of  eyeglasses  from  someone  other  than 
their  original  dispenser  but  were  refused 
access  to  their  current  spectacle  lens 
prescriptions.  Do  a  significant  number  of 
eyeglass  dispensers  refuse  to  return 
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fillable  prescriptions  to  consumers?  Can 
consumers  reasonably  avoid  such 
problems?  What  are  the  costs  and 
benefits  of  (a)  a  rule  provision  requiring 
that  eyeglass  dispensers  return  Tillable 
prescriptions  to  consuners,  (b)  efforts  to 
increase  consumer  awareness  of  the 
need  to  determine  whether  a  particular 
dispenser  will  provide  B  copy  of  the 
prescription  before  deciding  where  to 
purchase  eyeglasses,  of  (c)  other 
actions? 

15.  The  staff  has  received  few 
complaints  from  consumers  who  v% anted 
to  buy  replRcement  contact  lenses  from 
someone  other  than  their  original  fitter 
but  wee  refused  access  to  their  lens  , 
specifications.  Are  a  significant  number 
cf  contact  lens  wearer^  refused  access 
to  their  lens  specificatibns?  Can 
consumers  reasonably  lavoid  such 
problems?  What  are  thie  costs  and 
benefits  of  (a)  a  rule  prevision  requiring 
release  of  specificatiorls,  (b]  efforts  to 
increase  consumer  awareness  of  the 
need  to  determi;ip  whether  a  particular 
examiner  will  provide  specifications 
before  deciding  where  Ito  purchase 
lenses  or  (■:)  other  actijons? 

16.  The  contact  lens  Mudy  found  that 
the  prices  charged  for  ^placement 
contact  lenses  vary  widely.  Is  that  price 
dispersion  explained  b^  differences  in 
lens  or  service  quality,  or  is  it  evidence 
of  a  lack  of  competilioh?  If  the  latter, 
what  is  the  cause  of  this  lack  of 
competition?  I 

Section  E.  Public  Hearings 

Two  sets  of  public  hearings  will  be 
hold  on  this  proposed  trade  regulation 
rule.  The  first  will  commence  on  May  20, 
1985  at  9:30  a.m.  in  Room  332,  6th  Street 
and  Pennsylvania  Avenue,  NW, 
Washington.  DC.  The  second  will 
commence  on  June  17, 1985,  at  9:30  a.m. 
in  Room  12470.  450  Golden  Gate 
Avrn  :e.  San  Fiancisco,  CA.  Tentatively 
scheduled  are  10  days  of  public  hearings 
at  each  site. 

Persons  desiring  to  present  their 
views  orally  at  the  hearings  should 
advise  James  P.  Greenan,  Presiding 
Officer,  Federal  Trade  Commission, 
Washington,  D.C.  20380,  202-523-3564, 
as  soon  as  possible. 

The  Presiding  Officer  appointed  for 
this  proceeding  shall  have  all  powers 
prescribed  in  16  CFR  1.13{c],  subject  to 
any  limitations  described  in  this  notice. 

Section  F.  Instruction  to  Witnesses 

1.  Advance  notice,  if  you  wish  to 
testify  at  the  hearings,  please  notify  the 
Presiding  Officer  immediately  by  letter 
or  telephone  of  your  desire  to  appear 
and  file  with  him  or  her  your  complete, 
word-for-word  statement  no  later  than 
April  26, 1985  for  witnesses  at  the 


Washington,  D.C.  hearings  and  May  31. 
1985  for  witnesses  at  the  San  Francisco. 
California  hearings.  (You  may  testify  at 
only  one  of  the  hearings.)  This  advanced 
notice  is  required  so  that  other 
interested  persons  can  determine  the 
need  to  ask  you  questions  and  have  an 
opportunity  to  prepare.  Any  cross- 
examination  that  is  permitted  may  cover 
any  of  your  written  testimony,  which 
will  be  entered  into  the  record  exactly 
as  submitted.  Consequently,  it  will  not 
be  necessary  for  you  to  repeat  this 
statement  at  the  hearing.  You  may 
simply  appear  to  answer  questions  with 
regard  to  your  written  statement  or  you 
may  deliver  a  short  summary  of  the 
most  important  aspects  of  the  statement 
within  time  limits  to  be  set  by  the 
Presiding  Officer.  As  a  genera!  rule,  your 
oral  summary  should  not  exceed  twenty 
minutes. 

Prospective  witnesses  are  advised 
thai  they  may  be  subject  to  questioning 
by  designated  representatives  of 
interested  parties  and  by  members  of 
the  Commission's  staff.  Prospective 
witnesses  are  also  advised  that  they 
may  be  questioned  about  any  data  they 
ha\e  that  supports  or  was  used  as  a 
basis  for  general  statements  made  in 
their  testimony.  Such  questioning  will  be 
coiiduLled  subject  to  the  descretion  and 
control  of  the  Presiding  Officer  and 
within  such  time  limitaHons  as  he  may 
impose.  In  the  alternative,  the  Presiding 
Officer  may  conduct  such  examination 
himself  or  he  may  detormine  that  full 
and  true  disclosure  as  to  any  issue  or 
question  may  be  achieved  through 
rebuttal  submissions  or  the  presentation 
of  additional  oral  or  wrilten  statements. 
In  all  such  instances,  the  Presiding 
Officer  shall  be  governed  by  the  need 
for  a  lull  and  true  disclosure  of  the  facts 
and  shall  permit  or  conduct  such 
examination  with  due  reg.ird  for 
relevance  to  the  factual  issues  raised  by 
the  proposed  mle  and  the  testimony 
delivered  by  each  witness. 

2.  Use  of  Exhibits.  Use  of  exhibits 
during  oral  testimony  is  encouraged, 
especially  when  they  are  to  be  used  to 
help  clarify  technical  or  complex 
matters.  If  you  plan  to  offer  documents 
as  exhibits,  file  them  as  soon  as  possible 
during  the  period  for  submission  of 
written  comments  so  they  can  be 
studied  by  other  interested  persons.  If 
those  documents  are  unavailable  to  you 
during  this  period  you  must  file  them  as 
soon  as  possible  thereafter  and  not  later 
than  the  deadline  for  filing  your 
prepared  statement.  Mark  each  of  the 
documents  with  your  name,  and  number 
them  in  sequence,  [e.g.,  Jones  Exhibit  1). 
Please  also  number  all  pages  of  each 
exhibit.  The  Presiding  Officer  has  the 
power  to  refuse  to  accept  for  the 


rulemaking  record  any  hearing  exhibits 
that  you  have  not  furnished  by  the 
deadline. 

3.  Expert  Witnesses.  If  you  are  going 
to  testify  as  an  expert  witness,  you  must 
attach  to  your  statement  a  curriculum 
vitae,  biographical  sketch,  resume  or 
summary  of  your  professional 
background  and  a  bibliography  of  your 
publications.  It  would  be  helpful  if  you 
would  also  include  documentation  for 
the  opinions  and  conclusions  you 
express  by  footnotes  to  your  statements 
or  in  separate  exhibits.  If  your  testimony 
is  based  upon  or  chiefly  concerned  with 
one  or  two  major  research  studies, 
copies  should  be  furnished.  The 
remaining  citations  to  other  works  can 
be  accomplished  by  using  footnotes  in 
your  statement  referring  to  those  works. 

4.  Results  of  surveys  and  other 
research  studies.  If  in  your  testimony 
you  will  present  the  results  of  a  survey 
or  other  research  study,  as  distinguished 
from  simple  references  to  previously 
published  studies  conducted  by  others, 
you  must  also  present  as  an  exhibit  or 
exhibits  all  of  the  following  information 
that  is  available  to  you: 

(a)  A  complete  report  of  the  survey  or 
other  research  study  and  the 
information  and  documents  listed  in  (b) 
through  (e)  below  if  they  are  not 
included  in  that  report. 

(b)  A  description  of  the  sampling 
procedures  and  selection  process, 
including  the  number  of  persons 
contacted,  the  number  of  interviews 
completed,  and  the  number  of  persons 
who  refused  to  participate  in  the  survey. 

(c)  Copies  of  all  completed 
questionnaires  or  interview  reports  used 
in  conducting  the  survey  or  study  if 
respondents  were  permitted  to  answer 
questions  in  their  own  words  rather  than 
required  to  select  an  answer  from  one  or 
more  answers  printed  on  the 
questionnaire  or  suggested  by  the 

interviewer. 

(d)  A  description  of  the  methodology 
used  in  conducting  the  survey  or  other 
research  study  including  the  selection  of 
and  instructions  to  interviewers, 
introductory  remarks  by  interviewers  to 
respondents,  and  a  sample 
questionnaire  or  other  data  collection 
instrument.      "- 

(e)  A  description  of  the  statistical 
procedures  used  to  analyze  the  data  and 
all  data  tables  which  underlie  the  results 
reported. 

Other  interested  persons  may  wish  to 
examine  the  questionnaires,  data 
collection  forms  and  any  other 
underlying  data  not  offered  as  exhibits 
and  which  serve  as  a  basis  for  your 
testimony.  This  information,  along  with 
computer  tapes  that  were  used  to 


604 


Federal  Register  /  Vol.  50.  No.  3  /  Friday.  January  4.  1985  /  Proposed  Rules 


conduct  analyses,  should  be  made 
available  (with  appropriate  explanatory 
data)  upon  request  of  the  Presiding 
Officer.  The  Presiding  Officer  will  then 
be  in  a  position  to  permit  their  use  by 
other  interested  persons  or  their 
counsel. 

5.  Identification,  number  of  copies, 
and  inspection.  To  assure  prompt 
consideration,  all  materials  filed  by 
prospective  witnesses  pursuant  to  the 
instructions  contained  in  paragraphs  1— t 
above  should  be  identified  as 
"Ophthalmic  Practice  Rulemaking 

Statement"  { "and  Exhibits."  if 
appropriate),  submitted  in  five  copies 
when  feasible  and  not  burdensome,  and 
should  include  the  name,  title,  address, 
and  telephone  number  of  the 
prospective  witness. 

6.  Reasons  for  requirement.  The 
foregoing  requirements  are  necessary  to 
permit  us  to  schedule  the  time  for  your 
appearances  and  that  of  other  witnesses 
in  an  orderly  manner.  Other  interested 
parties  must  have  your  expected 
testimony  and  supporting  documents 
available  for  study  before  the  hearing  so 
they  can  decide  whether  to  question  you 
or  nie  rebuttals.  If  you  do  not  comply 
with  all  of  the  requirements,  the 
Presiding  Officer  has  the  power  to 
refuse  to  let  you  testify. 

7.  General  procedures.  These  hearings 
will  be  informal  and  courtroom  rules  of 
evidence  will  not  apply.  You  will  not  be 
placed  under  oath  unless  the  Presiding 
Officer  so  requires.  You  also  are  not 
required  to  respond  to  any  question 
outside  the  area  of  your  written 
statement.  However,  if  such  questions 
are  permitted,  you  may  respond  if  you 
feel  you  are  prepared  and  have 
something  to  contribute.  The  Presiding 
Officer  will  assure  that  all  questioning  is 
conducted  in  a  fair  and  reasonable 
manner  and  will  allocate  time  according 
to  the  number  of  parties  participating, 
the  legitimate  needs  of  each  group  for 
full  and  true  disclosure,  and  the  number 
and  nature  of  the  factual  issues 
discussed.  The  Presiding  Officer  further 
has  the  right  to  limit  the  number  of 
witnesses  to  by  heard  if  the  orderly 
conduct  of  the  hearing  so  requires. 

The  deadlines  established  by  this 
notice  will  not  be  extended  and  hearing 
dates  will  not  be  postponed  unless 
hardship  can  be  demonstrated. 

Section  G.  Notification  of  Interest 

If  you  wish  to  avail  yourself  of  the 
opportunity  to  question  witnesses  you 
must  notify  the  Presiding  Officer  by 
March  8, 1985  of  your  position  with 
respect  to  the  proposed  rulemaking 
proceeding.  Your  notification  must  be  in 
sufficent  detail  to  enable  the  Presiding 
Officer  to  identify  groups  with  the  same 


or  similar  interests  respecting  the 
general  questions  and  issues  provided  in 
Section  E  of  this  notice.  The  Presiding 
Officer  may  require  the  submission  of 
additional  information  if  your 
notification  is  inadequate.  If  you  fail  to 
file  an  adequate  notification  in  sufficient 
detail,  you  may  be  denied  the 
opportunity  to  cross-examine  witnesses. 

Before  the  hearings  commence,  the 
Presiding  Officer  will  identify  groups 
with  the  same  or  similar  interests  in  the 
proceeding.  These  groups  will  be 
required  to  select  a  single  representative 
for  the  purpose  of  conducting  direct  or 
cross-examination.  If  they  are  unable  to 
agree,  the  Presiding  Officer  may  select  a 
representative  for  each  group.  The 
Presiding  Officer  will  notify  all 
interested  persons  of  the  identity  of  the 
group  representatives  at  the  earliest 
practicable  time. 

Group  representatives  will  be  given 
an  opportunity  to  question  each  witness 
on  any  issue  relevant  to  the  proceeding 
and  within  the  scope  of  the  testimony. 
The  Presiding  Officer  may  disallow  any 
questioning  that  is  not  appropriate  for 
full  and  true  disclosure  as  to  relevant 
issues.  The  Presiding  Officer  may 
impose  fair  and  reasonable  time 
limitations  on  the  questioning.  Given 
that  questioning  by  group 
representatives  and  the  staff  will  satisfy 
the  statutory  requirements  with  respect 
to  disputed  issues,  no  such  issues  will 
be  designated  by  the  Presiding  Officer. 

Section  H.  Post-Hearing  Procedures 

The  Presiding  Officer  will  establish 
the  time  that  you  will  be  afforded  after 
the  close  of  the  hearings  to  file  rebuttal 
submissions,  which  must  be  based  only 
upon  identified,  properly  cited  matters 
already  in  the  record.  The  Presiding 
Officer  will  reject  all  submissions  which 
are  essentially  additional  written 
comments  rather  than  rebuttal.  The 
rebuttal  period  will  include  the  time 
consumed  in  securing  a  complete 
transcript. 

Within  a  reasonable  time  after  the 
close  of  the  rebuttal  period,  the  staff 
shall  release  its  recommendations  to  the 
Commission  as  required  by  the 
Commission's  Rules  of  Practice.  The 
Presiding  Officer's  report  shall  be 
released  not  later  than  30  days 
thereafter  and  shall  include  a 
recommended  decision  based  upon  his 
or  her  findings  and  conclusions  as  to  all 
relevant  and  material  evidence.  Post- 
record  comments,  as  described  in 
S  1.13(h)  of  the  Rules  of  Practice,  shall 
be  submitted  not  later  than  60  days  after 
the  publication  of  the  Presiding  Officer's 
report. 


Section  I.  Rulemaking  Record 

In  view  of  the  substantial  rulemaking 
records  that  have  been  established  in 
prior  trade  regulation  rulemaking 
proceedings  (and  the  consequent 
difficulty  in  reviewing  such  records),  the 
Commission  urges  all  interested  persons 
to  consider  the  relevance  of  any 
material  before  submitting  it  for  the 
rulemaking  record.  While  the 
Commission  encourages  comments  on 
its  proposed  rule,  the  submission  of 
material  that  is  not  generally  probative 
of  the  issues  posed  by  the  proposed  rule 
merely  overburdens  the  rulemaking 
record  and  decreases  its  usefulness, 
both  to  those  reviewing  the  record  and 
to  interested  persons  using  it  during  the 
course  of  the  proceeding.  The 
Commission's  rulemaking  staff  has 
received  similar  instruction. 

Material  that  the  staff  has  obtained 
during  the  course  of  its  investigation 
prior  to  the  initiation  of  the  rulemaking 
proceeding  but  that  is  not  placed  in  the 
rulemaking  record  will  be  made 
available  to  the  public  to  the  extent  that 
it  is  considered  to  be  nonexempt  from 
disclosure  under  the  Freedom  of 
Information  Act.  5  U.S.C.  552. 

The  rulemaking  record,  as  defined  in 
16  CFR  1.18(a).  will  be  made  available 
for  examination  in  Room  130.  Public 
Reference  Room.  Federal  Trade 
Commission.  6th  Street  and 
Pennsylvania  Avenue  NW.  Washington, 
DC. 

Section  |.  Preliminary  Regulatory 
Analysis 

/.  Need  for  and  Objectives  of  the 
Proposed  Rule 

The  Federal  Trade  Commission  (FFC) 
is  examining  restrictions  on  the  delivery 
of  eye  care  services  and  products  in  an 
effort  to  ensure  maximum  consumer 
access  to  these  goods  and  services  at 
the  lowest  possible  price,  without  any 
compromise  in  the  quality  of  vision  care. 
This  preliminary  regulatory  analysis  is 
included  in  the  Notice  of  Proposed 
Rulemaking  in  order  to  facilitate  its 
availability  to  the  public. 

The  proposed  rule  would  remove 
state-imposed  restrictions  that  bar 
certain  forms  of  commercial  ophthalmic 
practice  and  would  clarify  the  current 
prescription  release  provisions  of  16 
CFR  Part  456.  the  Advertising  of 
Ophthalmic  Goods  and  Services  Trade 
Regulation  Rule,  which  is  referred  to  in 
this  analysis  as  the  "Eyeglasses  Rule." 
Detailed  information  regarding  the 
investigation,  findings,  and  reasoning 
that  support  the  proposed  rule  is 
contained  in  preceding  sections  of  this 
Notice  and  is  incorporated  by  reference 
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info  this  analysis,  and  in  the  FTC  Staff 
Report  entitled  "State  Restrictions  on 
Vision  Care  Providers:  The  Effects  on 
Consumers"  (July  1980). 

The  Federal  Trade  Commission  has 
identified  several  such  restrictions  that 
it  has  reason  to  believe  limit  competition 
in  the  delivery  of  eye  care  goods  and 
services  and  cause  substantial  consumer 
injury.  These  restrictions  appear  to 
decrease  consumer  access  to  vision  care 
services,  increase  the  cost  of  these 
services,  and  impede  the  growth  of 
"non-traditional"  eye  care  practices,  but 
fail  to  provide  offsetting  improvements 
in  quality  of  care.  The  restrictions  in 
question  prohibit:  (1)  Business 
relationships  between  optometrists  or 
opticians  and  lay  individuals  or  firms: 
(2)  the  operation  or  ownership  of  branch 
offices  by  vision  care  providers;  (3)  the 
location  of  optometrists'  offices  in 
pharmacies,  department  stores, 
shopping  centers,  retail  optical 
dispensaries,  or  other  mercantile 
settings;  and  (4)  the  use  of  trade  names 
by  optometrists.  The  proposed  rule 
would  prohibit  enforcement  of  the 
restrictions  enumerated  above  but 
would  not  interfere  with  a  state's  ability 
to  enforce  specific  restrictions  aimed  at 
control  of  harmful  practices. 

The  proposed  rule  would  also  clarify 
the  Eyeglasses  Rule's  current 
prescription  release  requirement  by 
modifying  the  definition  of  prescription. 

II.  Legal  Authority 

The  Commission  has  reason  to  believe 
that  the  public  restrictions  discussed 
above  may  be  unfair  acts  or  practices 
within  the  meaning  of  sections  5  and  18 
of  the  Federal  Trade  Commission  Act, 
15  U.S.C.  45  and  57(a)  because  such 
restrictions  may  cause  substantial  injury 
to  consumers  that  is  not  outweighed  by 
any  countervailing  benefits  and  that 
consumers  cannot  reasonably  avoid. 

III.  Alternatives  Considered  by  the 
Commission  | . 

The  Commission  notes  that 
alternatives  under  consideration  are 
procpdural.  not  substantive.  Unlike 
some  regulatory  initiatives  where 
alternative  substantive  approaches  to 
attain  the  same  ends  may  exist,  in  this 
instance  the  Commission's  intent  is  to 
permit  certain  forms  of  ophthalmic 
practice  to  exist  in  the  marketplace,  in 
the  face  of  stale  laws  explicitly  banning 
them.  Thus,  the  alternatives  to  the 
promulgation  of  a  rule  focus  solely  on 
other  approaches  for  attaining  the 
relaxation  of  those  state  restrictions.  In 
the  discussion  that  follows  we  detail  the 
costs  and  benefits  associated  with  the 
attainment  of  the  goal  of  permitting 
commercial  ophthalmic  practice. 


Assuming  the  broadest  application  of 
successful  outcomes,  the  same  costs  and 
benefits  would  result  irrespective  of  the 
process  used  to  achieve  those  ends.  We 
discuss  all  costs  and  benefits  for  the 
rulemaking  option  only.  To  the  extent 
that  the  use  of  alternative  procedural 
options  may  impose  different  costs  and 
benefits  in  pursuing  the  substantive 
goals,  we  discuss  those  in  each  section. 

1.  Model  State  Law 

Rather  than  promulgating  a  trade 
regulation  rule, the  Commission  could 
issue  a  public  report  with  a  model  state 
law  or  guidelines  for  voluntary  change 
which  embody  the  Commission's 
flndings  and  objectives.  Adoption  of 
these  guidelines  in  whole  or  in  part 
would  be  at  the  discretion  of  each  state. 
(See  Advance  Notice  of  Proposed 
Rulemaking,  45  FR  79828-79829  (1980), 
for  a  detailed  discussion  of  possible 
subjects  to  include  in  such  a  model  state 
law.) 

2.  Cases 

One  alternative  to  rulemaking  is  for 
the  Commission  to  issue  formal 
complaints  on  a  case-by-case  basis 
against  a  particular  state,  private 
association  or  ophthalmic  practitioner 
alleged  to  have  engaged  in  unfair  acts  or 
practices. 

3.  No  Further  Action  by  the  FTC 

The  Commission  could  take  no  further 
action  and  close  the  investigation.  The 
staff  report  and  economic  studies  which 
serve  as  the  primary  evidentiary  bases 
for  the  Commission's  decision  to 
proceed  with  rulemaking  could  instead 
be  made  available  to  state  regulatory 
bodies  in  the  hope  that  they  would  take 
corrective  action  in  this  area. 

rv.  Cost-Benefit  Analysis 

The  entitles  that  will  be  affected  by 
the  proposed  rule  are  state  and  local 
agencies  involved  in  regulation  of  vision 
care  providers;  optometrists, 
ophthalmologists,  opticians,  and  other 
persons  engaged  in  the  provision  of  eye 
care;  and  consumers  of  vision  care 
goods  and  services.  The  following  cost- 
benefits  analyses  of  the  proposed  rule 
and  each  alternative  refer  to  particular 
affected  entities  whenever  possible. 

In  1982.  approximately  22,000 
optometrists.  12,000  ophthalmologists, 
and  26,000  opticians  were  engaged  in 
active  practice.  The  majority  of 
optometrists  are  self-employed  or 
practice  with  the  other  optometrists  as 
members  of  a  professional  corporation. 
Approximately  10%  of  optometrists  are 
employed  by  large  optical  chains, 
department  stores,  or  opticians. 
Consumers  annually  spend 


approximately  $6  billion  on  ophthalmic 
goods  and  services.  Chain  optical  stores 
currently  hold  15%  of  the  retail  eyeware 
market. 

1.  Proposed  Rule 

Costs.  Adverse  Effects:  No  direct 
compliance  costs  would  be  imposed  on 
any  affected  sector  by  the  proposed 
rule's  removal  of  state  restrictions  on 
commercial  forms  of  practice. 

a.  Costs  to  Affected  Government 
Entities:  The  proposed  rule  would 
remove  state  statutes  and  state  board 
regulations  which  ban  commerical  forms 
of  practice.  Indirect  costs  might  arise 
should  state  or  local  regulatory  agencies 
decide  to  enact  new  regulations  to 
control  potentially  harmful  practices.  In 
addition  to  the  cost  jHvolved  in  enacting 
such  regulations,  the  regulatory  agencies 
might  incur  some  additional 
enforcement  costs. 

B.  Costs  to  Industry  Members:  No 
direct  costs  would  be  imposed  on 
optometrists,  ophthalmologists,  or 
opticians  by  the  removal  of  state  bans 
on  commercial  forms  of  practice.  The 
rule  would  only  permit,  not  require, 
providers  to  operate  branch  offices, 
maintain  offices  in  mercantile  locations, 
use  trade  names  and  be  employed  by 
lay  corporations  and  individuals. 

The  only  "costs"  borne  by  industry 
members  would  be  the  indirect  effects  of 
doing  business  in  a  market  where 
greater  consumer  choice  creates  more 
competition.  The  indirect  effect  of  the 
rule  on  various  industry  members 
cannot  be  determined  with  any  degree 
of  precision.  A  range  of  consequences 
can  be  expected  to  flow  from  this 
restructuring  of  the  market,  depending  at 
least  in  part  of  how  individual  providers 
respond  to  the  changing  market 
conditions. 

In  markets  where  commercial  practice 
is  now  prohibited,  it  can  be  anticipated 
that  commercial  firms  will  enter.  The 
market  share  that  firms  will  capture  in 
those  states  cannot  be  predicted. 
However,  in  states  that  currently  permit 
commercial  practice,  it  appeas  to  co- 
exist with  traditional  solo  practice. 

Data  from  studies  of  the  ophthalmic 
market  indicate  that  this  market  is  price 
elastic:  that  is,  as  prices  of  eye 
examinations  and  eyeglasses  decline, 
there  is  a  proportionately  greater 
increase  in  consumption.  Thus,  the  staff 
anticipate  an  incrase  in  total 
expenditures  for  vision  care  products 
and  services.  However,  the  market  will 
be  a  more  competitive  one.  Some  less 
efficient  providers  will  undoubtely  lose 
business. 

c.  Costs  to  Vision  Care  Consumers: 
No  direct  economic  cost  would  be 
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imposed  on  consumers  of  vision  care  by 
the  removal  of  bans  on  commercial 
forms  of  practice.  To  the  contrary,  two 
FTC  studies  indicate  that  average  prices 
for  eye  examinations,  eyeglasses,  and 
contact  lenses  are  lower  in  markets 
where  commercial  practice  is  permitted, 
and  that  no  adverse  impact  on  the 
quality  of  vision  care  services  should 
result  from  the  removal  of  restrictions 
on  forms  of  practice. 

EJenefits:  a.  Benefits  to  Affected 
Goventmer.t  Entities:  State  and  local 
regulatory'  agencies  would  incur  lower 
compliance  and  enforcement  costs  if 
bans  on  commercial  forms  of  practice 
were  removed.  However,  these  lower 
costs  mi^t  be  offset  to  some  extent  if 
states  or  agencies  enact  new  regulations 
to  control  potentially  harmful  practices. 

b.  Benefits  to  Industry  Members: 
Present  vision  care  practitioners  would 
be  able  to  own  and  operate  more  than  a 
limited  number  of  offices,  locate  in 
mercantile  settings,  use  a  trade  name  for 
their  practice,  and  enter  into 
employment,  leasing,  or  other  business 
arrangements  with  lay  individuals  and 
firms,  notwithstanding  current  state  law 
to  the  contrary.  Corporations  or  other 
business  entities  presently  selling 
ophthalmic  goods  would  be  able  to  hire, 
lease  space  to.  or  associate  with 
optometrists  in  order  to  offer  one-stop 
shopping  to  consumers. 

c.  Benefits  to  Vision  Care  Consumers: 
By  removing  state  restrictions  on 
commercial  practice,  consumers  of 
vision  care  should  be  able  to  purchase 
vision  care  goods  and  services  at  lower 
prices  without  any  compromise  in 
quality  of  care.  FTC  studies  indicate 
that:  (1)  Prices  are  significantly  lower 

in  cities  where  commercial  practice 
and  advertising  are  not  restricted;  (2) 
commercial  optometrists  charge  lower 
prices  than  non-commercial 
optometrists:  (3)  non-commercial 
providers  who  operate  in  markets  where 
commercial  practice  is  permitted  charge 
less  than  their  counterparts  in  cities 
where  commercial  practice  is 
prohibited:  and  (4)  overall  quality  of 
care  is  no  lower  in  commercial  than  in 
non-commercial  markets.  Consumers 
may  be  able  to  obtain  these  lower  prices 
that  result  from  increased  competition 
from  two  groups:  non-commercial 
practitioners  who  lower  their  prices  in 
response  to  increased  competition  and 
commercial  practitioners  who  offer 
vision  care  at  low  prices  by  taking 
advantage  of  economies  of  scale.  Due  to 
the  lifting  of  restrictions  on  commercial 
forms  of  practice,  it  can  be  anticipated 
that  some  consumers  will  purchase 
vision  care  on  a  more  frequent  basis. 

In  addition,  consumers  would  be  able 
to  obtain  one-stop  ser\'ice  (eye 


examination  plus  eyeglasses  or  contact 
lenses)  from  optometrists  who  are 
located  near  or  lease  space  from  a  retail 
optical  dispensary  in  response  to  the 
lifting  of  location  restrictions,  or  from 
retail  optical  firms  which  offer  the 
services  of  an  optometrist  to  perform 
eye  examinations. 

2.  No  Rule — Model  State  Law 

Costs.  Adverse  Effects:  a.  Costs  to 
Affected  Government  Entities:  A  model 
state  law  would  impose  no  costs  directly 
because  i(  is  an  option  to  be  adopted  by 
state  government  entities  at  their 
discretion. 

b.  Costs  to  Industry  Members: 
Assuming  that  all  states  adopted  a 
model  law,  costs  to  industry  members 
should  be  the  same  as  if  a  rule  were 
adopted.  However,  if  some  states  do  not 
enact  the  model  state  law  while  others 
enact  only  certain  provisions  or 
different  versions  altogether,  the  end 
result  would  be  a  lack  of  uniformity  in 
the  state  laws  concerning  commercial 
practices.  This  might  burden 
practitioners  or  firms  who  wish  to 
maintain  interstate  operations. 

c.  Costs  to  Vision  Care  Consumers: 
As  stated  above,  no  direct  economic 
costs  would  be  imposed  on  consumers 
by  removal  of  bans  on  commercial 
forms  of  practice.  In  addition,  on  the 
basis  of  the  results  of  the  FTC  studies, 
no  adverse  impact  on  the  quality  of 
vision  care  is  expected  to  result  if  a 
state  adopts  a  model  state  law 
permitting  commercial  forms  of  practice. 

Benefits:  a.  Benefits  to  Affected 
Government  Entities:  A  model  state  law 
would  provide  states  with  valuable 
information,  but  would  not  remove  state 
laws.  Individuals  states  or  state  boards 
could  modify  the  model  law  to  meet 
particular  circumstances. 

b.  Benefits  to  Industry  Members:  If  a 
state  adopts  a  model  state  law  which 
permits  the  commercial  forms  of 
practice  contained  in  the  proposed  rule, 
benefits  to  industry  members  in  that 
state  would  be  similar  to  those  resulting 
from  promulgation  of  a  trade  regulation 
rule.  This  result  assumes  that 
commercial  practice  would  not  be 
burdened  indirectly  by  restrictive  state 
enforcement  policies  or  regulations. 

c.  Benefits  to  Vision  Care  Consumers: 
If  a  state  adopts  a  model  state  law 
permitting  commercial  forms  of 
ophthalmic  practice,  benefits  to 
consumers  in  that  state  would  be  the 
same  as  those  resulting  from 
promulgation  of  the  trade  regulation 
rule. 


3.  Cases  Against  Private  Associations 
and/or  State  Government  Entities 

Costs.  Adverse  Effects:  a.  Costs  to 
Affected  Parties:  The  issuance  of  a 
complaint  by  the  Commission  against  a 
private  association  or  against  a  state 
regulatory  body  alleging  Section  5 
unfairness  concerning  commercial 
practice  restrictions  would  result  in 
adjudication  costs  for  that  entity.  If  the 
Commission  issued  a  final  order,  a  party 
against  whom  the  complaints  were 
issued  would  have  a  comply  with  the 
terms  of  that  order.  Compliance  costs 
would  parallel  those  of  a  trade 
regulation  rule. 

b.  Costs  to  Industry  Members:  If  the 
Commission  pursued  the  option  of  a 
case-by-case  adjudication,  those  cases 
would  necessarily  be  against  states  and 
private  associations  that  have  imposed 
commercial  practice  bans.  Costs  to 
industry  members  in  the  event  of 
successful  litigation  by  the  Commission 
would  be  the  same  as  if  a  rule  were 
adopted.  The  only  significant  difference 
in  procedural  costs  would  be  that 
rulemaking  entitles  affected  industry 
groups  to  participate.  In  adjudication 
against  a  specific  state  governmental 
entity,  affected  industry  members  would 
have  to  seek  intervener  or  amicus 
curiae  status. 

c.  Costs  to  Vision  Care  Consumers: 
Assuming  the  broadest  application  of  a 
final  order,  successful  litigation  would 
result  in  the  same  substantive  costs  and 
benefits  as  rulemaking.  However, 
consumers  would  not  have  a  right  to 
participate  in  litigation  as  they  would  in 
rulemaking  proceedings. 

Benefits:  a.  Benefits  to  Affected 
Parties:  Private  associations  or  state 
and  local  regulatory  agencies  would 
incur  lower  compliance  and 
enforcement  costs  if  bans  on 
commercial  forms  of  practice  were 
removed.  However,  these  lower  costs 
might  be  offset  to  some  extent  if  such 
entities  enact  new  ethical  codes  or 
regulations  to  control  potentially 
harmful  practices. 

b.  Benefits  to  Industry  Members:  A 
case  against  a  particular  state  would 
produce  benefits  to  industry  members  in 
that  state  similar  to  those  that  would 
result  from  promulgation  of  a  trade 
regulation  rule. 

A  case  against  an  association  in  a 
state  that  prohibited  commercial 
practice  would  result  in  little  if  any 
benefit  to  industry  members.  A  case 
against  an  association  in  a  state  thai 
permits  commercial  practice  would 
enable  industry  members  who  wished  to 
engage  in  commercial  practice  to  enjoy 
the  benefits  of  association  membership. 
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c  Benefits  to  Vision  Care  Consumers: 
Any  case  that  resulted  in  the  removal  of 
barriers  to  commercial  practice  in  a 
particular  state  would  produce  benefits 
to  consumers  in  that  state  similar  to 
those  that  would  result  from 
promulgation  of  a  trade  regulation  rule. 

4.  No  Further  Action  by  the  FTC 

Costs,  Adverse  Effects:  a.  Costs  to 
Affected  Government  Entities:  None. 
Should  the  FTC  take  no  further  action 
regarding  state-imposed  commercial 
restrictions,  these  state  restrictions  will 
remain  operative.  FTC  materials  could 
be  provided  to  state  and  local  regulatory 
entities  should  they  wish  to  consider 
modification  of  existing  state  laws  or 
regulations. 

b.  Costs  to  Industry  Members:  Present 
conditions  of  practice  will  probably 
continue  to  exist  if  the  FTC  terminates 
its  activity  regarding  commercial 
restraints.  Ophthalmic  practitioners  who 
would  adopt  forms  of  commercial 
practice  if  permitted  to  do  so  by  state 
law  would  be  adversely  affected  by  FTC 
inactivity. 

c.  Costs  to  Vision  Core  Consumers: 
Consumer  injury,  which  the  Commission 
has  reason  to  believe  results  from 
restraints  on  commercial  forms  of 
practice,  will  continue  it  the 
Commission  terminates  its  activity  in 
this  area.  Consumers  residing  in  markets 
where  restrictions  exist  will  be 
adversely  affected  since  the  status  quo 
of  these  markets  presently  limits 
competition.  As  a  result,  consumers  in 
markets  where  restrictions  exist  may 
continue  to  face  artifically  high  costs 
due  to  limited  competition  in  the  eye 
care  goods  and  services  markets. 

Benefits:  a.  Benefits  to  Affected 
Government  Entities:  State  law  and 
regulation  will  not  be  preempted  by 
federal  regulation  if  the  FTC  takes  no 
further  action.  State  and  local 
governments  will  not  be  obliged  to 
reevaluate  existing  laws  or  enact  any 
new  laws. 

b.  Benefits  to  Industry  Members:  Non- 
commercial practitioners  may  continue 
to  operate  without  encountering 
increased  competion. 

c.  Benefits  to  Vision  Care  Consumers: 
None.  Consumers  would  not  benefit  by 
termination  of  Commission  activity  in 
this  area.  The  potential  benefits 
associated  with  commercial  practice 
would  be  foreclosed  if  the  Commission 
took  no  further  action  and  no  action  at 
the  state  level  were  forthcoming 

V.  Explanation  of  why  the  Commission 
has  Initiated  a  Rulemaking  Proceeding 

The  Commission  has  considered  all 
remedial  options  discussed  in  Part  1  of 
this  Regulatory  Analysis.  Of  all  the 


alternatives  considered,  the  Commission 
believes  that  rulemaking  is  the  most 
efficient  and  orderly  way  to  explore 
further  the  complex  issues  involved  in 
this  investigation.  Although  the 
Commission  has  decided  to  initiate  a 
rulemaking  proceeding,  it  should  be 
noted  that  the  commercial  practice 
portion  of  the  proposed  rule  is 
essentially  deregulatory  in  nature.  By 
barring  enforcement  of  state  restrictions 
on  commercial  forms  of  practice,  the 
proposed  rule  would  reduce  barriers  to 
competition  and  remove  direct 
government  interference  with 
practitioners'  decisionmaking.  The 
evidence  to  date  indicates  that  these 
restrictions  result  in  substantial 
consumer  injury  by  causing  prices  to  be 
unnecessarily  high  and  by  limiting 
access  to  care.  At  the  same  time,  these 
restraints  do  not  offer  any 
countervailing  benefit  in  terms  of  higher 
quality  vision  care.  In  addition,  this 
injury  is  not  one  consumers  can 
reasonably  avoid  because  it  results  from 
government-imposed  restrictions. 
Therefore,  the  Commission  has  reason 
to  believe  that  such  restrictions  may  be 
unfair  to  consumers.  The  proposed 
modification  of  the  prescription  release 
requirement  would  simply  clarify  the 
nature  and  extent  of  that  requirement. 

The  Commission  has  carefully 
considered  the  option  of  preparing  a 
model  state  law.  The  model  state  statute 
could  include  provisions  permitting  the 
forms  of  practice  contained  in  the 
proposed  rule.  The  preparation  of  such  a 
statute,  however,  would  be  only  a 
recommendation  by  the  Commission 
and  would  depend  on  voluntary  action 
by  the  states  themselves  to  accomplish 
the  desired  changes.  While  the 
preparation  of  a  model  state  law  might 
provide  an  impetus  for  state  action,  it  is 
unlikely  that  most  or  all  50  states  would 
enact  the  model  state  law.  Despite  the 
1980  publication  of  the  Bureau  of 
Economics  study,  which  found  that 
commercial  practice  restrictions  cause 
higher  prices  but  do  not  maintain  or 
enhance  quality  of  care,  there  has  been 
little  movement  at  the  state  level  to 
change  the  applicable  laws.  Moreover,  a 
significant  change  in  the  current  state 
regulatory  scheme  is  not  likely  to  occur 
in  the  time  that  it  could  be  accomplished 
by  the  Commission  through 
promulgation  of  a  trade  regulation  rule. 
Finally,  some  states  might  only  enact 
certain  portions  of  the  model  statute  or 
might  enact  different  versions 
altogether. 

Another  remedial  option  is  for  the 
Commission  to  issue  complaints  against 
individual  states  or  private  associations 
concerning  commercial  practice 
restrictions.  The  Commission  has 


considered  this  alternative  and  has 
determined  that  this  is  not  the  moist 
appropriate  way  to  proceed  for  several 
reasons.  First,  an  action  against  a 
private  association  would  still  leave 
state  laws  intact.  Second,  a  final  (frder 
against  a  state  or  private  association 
might  not  have  application  to  others; 
hence,  much  of  the  consumer  injury 
believed  to  exist  might  not  be  alleviated. 
Given  the  number  of  states  which 
restrict  commercial  practice,  the 
Commission  has  determined  that  the 
issuance  of  individual  complaints  would 
not  be  an  efficient  use  of  Commission 
resources.  Only  a  remedy  with 
nationwide  application  will  eliminate 
the  widespread  consumer  injury. 

For  these  reasons,  the  Commission 
has  determined  that  initiation  of  a 
rulemaking  proceeding  is  the  most 
appropriate  way  to  proceed  and  is  the 
most  efficient  use  of  Commission 
resources.  Through  rulemaking,  the 
Commission  can  present  a  thorough 
analysis  of  the  issues  raised  by  this 
investigation.  Rulemaking  also  permits 
direct  participation  by  all  interested 
parties.  If  the  Commission  ultimately 
determines  that  state  commercial 
practice  restraints  are  unfair  under 
Section  5,  Q  trade  regulation  rule  is  the 
only  remedy  that  would  alleviate  the 
consumer  injury  nationwide. 

Section  K.  Initial  Regulatory  Flexibility 
Analysis 

The  following  discussion  is  included 
with  the  Commission's  Preliminary 
Regulatory  Analysis  for  the  proposed 
rule  pursuant  to  the  requirements  of  the 
Regulatory  Flexilibilty  Act.  Pub.  L  98- 
354.  The  Act  requires  an  analysis  of  the 
anticipated  impact  of  the  proposed  rule 
on  small  business."  The  analysis  must 
contain  a  description  of:  (1)  The  reasons 
why  action  is  being  considered;  (2)  the 
objectives  of  and  legal  basis  for  the 
proposed  rule;  (3)  the  class  and  number 
of  small  entities  affected;  (4)  the 
projected  reporting,  recordkeeping  and 
other  compliance  requirements  of  the 
proposed  rule;  (5)  any  existing  relevant 
federal  rules  which  may  duplicate, 
overlap  or  conflict  with  the  proposed 
rule; '  and  (6)  any  significant 
alternatives  to  the  proposed  rule  which 
accomplish  its  objectives  and,  at  the 
same  time,  minimize  its  impact  on  small 
entities.*  The  preliminary  regulatory 
analysis  preceding  this  section 
discussed  items,  1,  2  and  6  above  in 
detail  and  therefore  will  not  be  repeated 


•  5  U.S.C.  e03(a)  (1983). 

'  5  U.S.C.  e03(b)  (1H5)  (ifo). 

•  5  U.S.C.  603(c)  (1983). 
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here.*  Thus,  this  analysis  will  discuss 
items  3-5  above. 

/.  Entities  to  Which  the  Rule  Applies 

The  proposed  rule  will  directly  affect 
all  ophthalmologists  and  optometrists 
who  perform  eye  examinations  and  all 
optometrists,  opticians  and  others  who 
desire  to  engage  in  commerical 
ophthalmic  practice.  In  1982,  there  were 
approximately  12,000  ophthalmologists, 
22.000  optometrists,  and  26,000  opticians 
in  active  practice  in  the  United  States. 
Most  ophthalmologists  and  optometrists 
are  self-employed.  The  majority  of 
opticians  are  self-employed  or  employed 
in  "independent"  retail  optical 
establishments.  An  increasing  number 
of  vision  care  providers,  however, 
appear  to  be  adopting  alternate  modes 
of  practice,  including  partnerships, 
group  practice,  and,  in  the  case  of 
optometrists  and  opticians,  employment 
by  or  leasing  arrangements  with 
commercial  optical  establishments  (such 
as  department  stores  or  large  retail 
optical  chains). 

Ophthalmologists,  optometrists  and 
opticians  all  provide  eye  care  service  to 
consumers.  Ophthalmologists  and 
optometrists  examine  the  eyes  and 
prescribe  and  dispense  eyeglasses  and 
contact  lenses.  Opticians  dispense 
eyeglasses,  and.  in  some  states,  they  fit 
and  dispense  contact  lenses. 

Most  ophthalmologists  are  doctors  of 
medicine,  but  some  are  doctors  of 
osteopathy.  They  specialize  in  the 
diagnosis  and  treatment  of  eye  diseases 
and  abnormal  conditions,  including 
refractive  errors.  As  physicians,  they  are 
authorized  to  perform  surgery  or  to 
prescribe  drugs,  lenses  or  other 
treatment  to  remedy  these  conditions. 

Doctors  of  optometry  examine  the  eye 
and  related  structures  to  determine  the 
presence  of  vision  problems,  eye 
diseases  or  other  abnormalities.  They 
prescribe  and  adapt  corrective  lenses  or 
other  optical  aids  and  may  use  visual 
training  aids  when  indicated  to  preserve 
or  restore  maximum  visual  acuity. 
Generally,  optometrists  do  not  prescribe 
drugs,  definitively  diagnose  or  treat  eye 
diseases,  or  perform  surgery.  In  a  few 
states,  however,  they  may  be  able  to 
treat  eye  diseases  in  certain 
circumstances. 

Dispensing  opticians  (or  ophthalmic 
dispensers)  make,  fit,  supply  and  adjust 
eyeglasses  according  to  prescriptions 
written  by  ophthalmologists  or 
optometrists.  In  many  states  they  are 
also  authorized  to  duplicate  spectacle 
lenses  without  a  prescription,  and.  in 
some  states,  they  may  fit  contact  lenses 


*  5  use.  a05(a)  explicitly  permiU  nch 
incorporation. 


on  their  own  authority  or  under  the 
direction  or  supervision  of  an 
ophthalmologists  or  optometrist.  By 
custom,  practice  and  tradition,  opticians 
in  many  states  also  dispense  contact 
lenses  pursuant  to  an  eye  doctor's 
written  specifications  or  under  certain 
other  conditions. 

//.  Compliance  Requirements 

The  Commission  believes  that 
reporting,  recordkeeping  or  other 
compliance  requirements  of  the 
proposed  rule  should  not  have  a 
disproportionate  impact  on  small 
entities  as  compared  to  large  Tirms.  The 
proposed  rule,  in  fact,  would  impose  no 
such  mandatory  requirements  on  any 
entities  for  compliance  purposes.  Rather, 
the  primary  impact  of  the  proposed  rule 
on  small  entities  would  stem  from  the 
increased  competition  in  the  vision  care 
industry  which  can  be  anticipated  as  a 
result  of  the  rule's  deregulatory  effects. 

The  economic  impact  on  individual 
small  entities  from  increased 
competition  in  the  vision  care  industry, 
although  difficult  to  determine,  could  be 
substantial.  However,  the  proposed  rule 
provisions  removing  certain  public 
restraints  on  commercial  ophthalmic 
practice  would  permit  small  entities  [i.e.. 
optometrists  and  opticians)  to  engage  in 
alternate  modes  of  practice,  including 
commercial  practice,  or  to  expand, 
shot^ld  they  desire  to  do  so. 

The  proposed  rule  provisions 
removing  certain  commercial  practice 
restraints  could  adversely  affect  some 
small  entities  while  benefitting  others. 
This  result  would  stem  from  the 
increased  competition  anticipated  as  a 
result  of  removing  bans  on  commercial 
ophthalmic  practice.  In  states  that 
currently  restrict  commercial  practice, 
for  example,  the  market  share  of  small 
entities  providing  vision  care  might  tend 
to  decline  as  large  commercial  practices 
enter  the  market.  However,  other  small 
entities  that  wish  to  engage  in 
comisercial  practice  are  not  permitted  to 
do  so  under  current  state  laws. 

We  are  aware  of  no  existing  federal 
rules  that  duplicate,  overlap  or  conflict 
with  the  proposed  rule. 

Section  L    Proposed  Trade  Regulation 
Rule 

Notice  is  hereby  given  that  the 
Federal  Trade  Commission,  pursuant  to 
the  Federal  Trade  Commission  Act,  as 
amended.  15  U.S.C.  41  et  seq..  the 
provisions  of  part  1.  subpart  B  of  the 
Commission's  Procedures  and  Rules  of 
Practice,  18  CFR  1.7  et  seq..  and  the 
Administrative  Procedure  Act,  5  U.S.C. 
553  et  seq.,  has  initiated  a  proceeding  for 
the  promulgation  of  a  trade  regulation 
rule  concerning  ophthalmic  practice. 


Accordingly,  the  Commission 
proposes  the  following  Trade  Regulation 
Rule  in  the  form  of  a  revision  of  16  CFR 
Part  456.  Set  forth  below  is  the  full  text 
of  the  proposed  rule,  which  has  been 
integrated  into  the  existing  Eyeglasses 
Rule.  In  the  text  which  immediately 
follows,  new  rule  provisions  are 
highlighted  by  arrows  and  deleted 
provisions  are  bracketed. '"The  text  of 
the  proposed  rule  then  appears  without 
the  deleted  portions  for  easier  reading. 

PART  456— (ADVERTISING  OF 
OPHTHALMIC  GOODS  AND 
SERVICES!  ►OPHTHALMIC 
PRACTICE  RULES  <« 

§456.1    Definitions. 

(a)  A  ["buyer"]  ►"patient"-^  is  any 
person  who  has  had  an  eye 
examination. 

((b)  The  "dissemination  of 
information"  is  the  use  of  newspapers, 
telephone  directories,  window  displays, 
signs,  television,  radio,  or  any  other 
medium  to  communicate  to  the  public 
any  information,  including  information 
concerning  the  cost  and  availablity  of  a 
product  or  service.) 

l(c)I  ►(b)'^  An  "eye  examination"  is 
the  process  of  determining  the  refractive 
condition  of  a  person's  eyes  or  the 
presence  of  any  visual  anomaly  by  the 
use  of  objective  or  subjective  tests, 

[(d)l  »■  (c)  <«  "Ophthalmic goods" 
consist  of  eyeglasses,  or  any  component 
of  eyeglasses,  and  contact  lenses. 

((e))  ►(d) -4  "Ophthalmic  services" 
are  the  measuring.  Fitting,  and  adjusting 
of  ophthalmic  goods  to  the  face 
subsequent  to  an  eye  examination. 

►  (e)  An  "ophthalmologist"  is  any 
Doctor  of  Medicine  or  Osteopathy  who 
perfoms  eye  examinations. '< 

►  (f)  An  "optometrist"  is  any  Doctor 
of  Optometry.'^ 

[(f)]  ►(g)'^  A  "person"  means  any 
party  over  which  the  Federal  Trade 
Commission  has  jurisdiction.  This 
includes  individuals,  partnerships, 
corporations,  (and)  professional 
associations^,  and  other  entities.-^ 

((g))  ►(h)-^  A  "prescription"  is  the 
written  specifications  for  (ophlhalmic) 
►  spectacle-4  lenses  which  are  derived 
from  an  eye  examinations,  including '< 
(The  prescription  shall  contain  all  of  the 
information  necessary  to  permit  the 
buyer  to  obtain  the  necessary 
ophthalmic  goods  from  the  seller  of  his 
choice.  In  the  case  of  a  prescription  for 
contact  lenses,  the  refractionist  must 


'"Some  of  the  deleted  portions  correspond  to 
those  provisions  of  the  original  Rule  which  were 
remanded  by  virtue  of  the  decision  in  American 
Optometric  Association  v.  Federal  Trade 
Commission.  626  F 2d  897  (DC.  Cir.  1980). 
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include  in  the  prescription  only  those 
measurements  and  directions  which 
would  be  included  in  a  prescription  for 
spectacle  lenses.] 

[All  prescriptions  shall  include]  all  of 
the  information  specified  by  state  law,  if 
any,  ^necessary  to  obtain  spectacle 
lenses.  << 

((h)  A  "refractionist"  is  any  Doctor  of 
Medicine  Osteopathy,  or  Optometry  or 
any  other  person  authorized  by  state 
law  to  perform  eye  examinations.] 

(i)  A  "sellei''  is  any  person,  or  his  ►or 
her -4  employee  or  agent,  who  sells  or 
provides  ophthalmic  goods  and  services 
directly  to  the  public. 

►  ())  A  "trade  name  ban"  is  any  state 
law,  rule  or  regulation  which  prohibits 
optometrists  from  practicing  or  holding 
themselves  out  to  the  public  under  the 
name  of  the  person  by  whom  they  are 
employed  or  a  name  other  than  the 
name  showii  on  their  license  or 
certificate  of  registration.  •< 

[9456J    Private  Conduetl. 

[(a)  It  is  an  unfair  act  or  practice  for 
sellers  to  fail  to  disseminate  information 
concerning  ophthalmic  goods  and 
services  notwithstanding  state  or  local 
law  to  the  contrary.  Provided,  Violation 
of  this  subpart  by  any  seller  acting  alone 
shall  not  be  deemed  to  be  a  violation  of 
section  5(a)(1)  of  the  Federal  Trade 
Commission  Act.] 

{To  prevent  this  unfair  act  or  practice, 
any  seller  may  engage  in  the 
dissemination  of  information  concerning 
ophthalmic  goods  and  services  subject 
to  the  limitations  expressed  in  S  456.5 
below.] 

[(b)  It  is  an  unfair  act  or  practice  for 
refractionists  to  fail  to  disseminate 
information  concerning  eye 
examinations  notwithstanding  state  or 
local  law  to  the  contrary.  Provided, 
Violation  of  this  subpart  by  any 
refractionist  acting  alone  shall  not  be 
deemed  to  be  a  violation  of  section 
5(a)(1)  of  the  Federal  Trade  Commission 
Act] 

[To  prevent  this  unfair  act  or  practice, 
any  refractionist  may  engage  in  the 
dissemination  of  information  concerning 
eye  examinations.  Nothing  in  this 
subpart  shall  excuse  a  refractionist  from 
compliance  with  any  state  or  local  law 
which  permits  the  dissemination  of 
information  concerning  eye 
examinations,  including  information  on 
the  cost  and  availability  of  those 
examinations  but  require  that  specified 
affirmative  disclosures  also  be 
included.] 


(§456.3    Pul>He  Restraints). 

[It  is  an  unfair  act  or  practice  under 
Section  5  of  the  Federal  Trade 
Commission  Act  for  any  state  or  local 


government  entity  or  any  subdivision 
thereof,  state  instrumentality,  or  state  or 
local  governmental  official  to  enforce 
any:] 

[(a)  prohibition,  limitation  or  burden 
on  the  dissemination  of  information 
concerning  ophthalmic  goods  and 
services  by  any  seller  or  group  of  sellers, 
or] 

[(b)  prohibition,  limitation  or  burden 
on  the  dissemination  of  information 
concerning  eye  examinations  by  any 
refractionist.  Provided:  Nothing  in 
subpart  (b)  shall  be  construed  to 
prohibit  the  enforcement  of  a  state  or 
local  law  which  permits  the 
dissemination  of  information  concerning 
eye  examinations,  including  information 
on  the  cost  and  availability  of  those 
examinations,  but  requires  that  specified 
affirmative  disclosures  also  be 
included.] 

[Violation  of  subparts  (a)  and  (b)  shall 
not  be  deemed  for  purposes  of  section 
5(m)(l)(A)  or  section  19  of  the  Federal 
Trade  Commission  Act  to  be  a  violation 
of  section  5(a)(1)  of  the  Act.] 

(9456.4    Conformance  to  Stat*  Law]. 

[It  is  an  imfair  act  or  practice  under 
section  5  of  the  Federal  Trade 
Commission  Act:] 

[(a)  for  any  seller  to  reduce,  limit  or 
burden  the  dissemination  of  information 
concerning  ophthalmic  goods  and 
services  in  order  to  comply  with  any 
law,  rule,  regulation  or  code  of  conduct 
of  any  nonfederal  legislative,  executive, 
regulatory  or  licensing  entity  or  any 
other  entity  or  person,  which  would 
have  the  effect  of  prohibiting,  limiting,  or 
burdening  the  dissemination  of  this 
information,  or] 

[(b)  for  any  refractionist  to  reduce, 
limit,  or  burden  the  dissemination  of 
information  concerning  eye 
examinations  in  order  to  comply  with 
any  law,  rule,  regulation  or  code  of 
conduct  of  any  nonfederal  legislative, 
executive,  regulatory  or  licensing  entity 
or  any  other  entity  or  person,  which 
would  have  the  effect  of  prohibiting, 
limiting,  or  burdening  the  dissemination 
of  this  information.  Provided:  To  the 
extent  that  a  state  or  local  law,  rule,  or 
regulation  permits  the  dissemination  of 
information  concemfng  eye 
examinations,  including  information  on 
the  cost  and  availability  of  those 
examinations,  compliance  with  that  law 
or  regulation  shall  not  be  construed  to 
reduce,  limit  or  burden  the 
dissemination  of  information  concerning 
eye  examinations.] 

(9  456.5    Permissible  State  Umltations]. 

[(a)  To  the  extent  that  a  state  or  local 
law,  rule,  or  regulation  requires  that  any 
or  all  of  the  following  items  be  included 


within  any  dissemination  of  information 
concerning  opthalmic  goods  and 
services,  such  a  law,  rule,  or  regulation 
shall  not  be  considered  to  prohibit,  limit, 
or  burden  the  dissemination  of 
information.] 

[(1)  whether  an  advertised  price 
includes  single  vision  and/or  multifocal 
lenses;] 

[(2)  whether  an  advertised  price  for 
contact  lenses  refers  to  soft  and/or  hard 
contact  lenses;] 

[(3)  whether  an  advertised  price  for 
ophthalmic  goods  includes  an  eye 
examination;] 

[(4)  whether  an  advertised  price  for 
ophthalmic  goods  includes  all 
dispensing  fees,  and] 

[(5)  whether  an  advertised  price  for 
eyeglasses  includes  both  frames  and 
lenses.] 

[(b)  Where  a  state  or  local  law,  rule, 
or  regulation  applies  to  all  retail 
advertisements  of  consumer  goods  and 
services  (including  a  law,  rule,  or 
regulation  which  requires  the 
afHrmative  disclosure  of  information  or 
imposes  reasonable  time,  place  and 
manner  restrictions),  such  a  law  or 
regulation  shall  not  be  considered  to 
prohibit,  limit,  or  burden  the 
dissemination  of  information.] 

[(c)  if,  upon  application  of  an 
appropriate  state  or  local  governmental 
agency,  the  Commission  determines  that 
any  additional  requirement  of  any  such 
state  or  local  govermental  agency 
deemed  by  that  agency  to  be  necessary 
to  prevent  deception  or  unfairness  is 
reasonable  and  does  not  unduly  burden 
the  dissemination  of  information,  then 
that  requirement  shall  be  permitted  to 
the  extent  specified  by  the  Commission.] 

(§456.6    Private  Restraints.] 

[(a)  It  is  an  unfair  act  or  practice  for 
any  person,  other  than  a  state  or  a 
political  subdivision  or  agency  thereof, 
to  prohibit,  limit  or  burden:] 

[(1)  the  dissemination  of  information 
concerning  opthalmic  goods  and 
services  by  any  seller;] 

[(2)  the  dissemination  of  information 
concerning  eye  examinations  by  any 
refractionist.  Provided:  Nothing  in  this 
subpart  shall  be  construed  to  prohibit 
any  person  from  imposing  reasonable 
affirmative  disclosure  requirements  on 
the  dissemination  of  information 
concerning  eye  examinations.] 

[(b)  Any  organization  or  association 
which  is  not  composed  primarily  of 
sellers  and /or  reh'actionists,  which 
adopts  or  enforces  self-regulatory 
guidelines  for  the  dissemination  of 
information  which  apply  to  all  retail 
advertisements  of  consumer  goods  and 
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senices.  shall  not  be  deemed  to  be  in 
violation  of  this  subpart.] 

||c)  The  condrtioning  of  membership 
in  a  professional  or  trade  association  of 
sellers  or  refractionists  on  a  requirement 
that  members  or  prospective  members  of 
that  association  not  engage  in  the 
dissemination  of  information  concerning 
opthalmic  goods  and  services  and  eye 
examinations  or  a  requirement  that 
opthalmic  goods  and  services  be 
advertised  only  in  a  prescribed  manner 
shall  be  deemed  to  prohibit,  limit  or 
burden  the  dissemination  of  that 
information] 

945«J7]».2<«    Separation  of  Examination 
and  Dispanaing. 

(In  connection  with  the  performance 
of  eye  examinations]  ►I'^t  is  an  unfair 
act  or  practice  for  (a  refractionists]  ►an 
opthalmologist  or  optometrist <<  to: 

(a)  Fail  to  give  to  the  [buyer] 

►  patient •«  |a]  ►one-^  copy  of  the 
(buyer's]  ►patient's  spectacle  lens-4 
precription  immediately  after  the  eye 
examination  is  completed.  Provided.  (A 
refractionistj  ►An  ophthalmologist  or 
optometrist -4  may  refuse  to  give  the 
(buyer]  ►patient<4  a  copy  of  the 
[buyer's]  ►patients.^  prescription  until 
the  [buyer]  ►patient-^  has  paid  for  the 
eye  examination,  but  only  if  that 
(refractionisf)  ►ophthalmologist  or 
optometrists-4  would  have  required 
immediate  payment  from  that  [buyer] 

►  patient •<  had  the  examination 
revealed  that  no  ophthalmic  goods  were 
required; 

(b)  Condition  the  availabihty  of  an 
eye  examination  to  any  person  on  a 
requirement  that  (that  person]  ►the 
patient •«  agree  to  purchase  any 
opthalmic  goods  from  the  [refractionist] 

►  opthalmologist  or  optometrist '4; 

(c)  Charge  the  [buyer]  ►patent-^  any 
fee  in  addition  to  the  [refractionists] 

►  ophthalmologists  or  optometrist's  << 
examination  fee  as  a  condition  to 
releasing  the  prescription  to  the  [buyer] 

►  patient-^.  Provided.  (A  refractionist] 

►  An  opthalmologist  or  optometrist <« 
may  charge  an  additional  fee  for 
venfying  ophthalmic  goods  dispensed 
by  another  seller  when  the  additional 
fee  is  imposed  at  the  time  the 
verification  is  performed;  or 

(d)  Place  on  the  prescription,  or 
require  the  [buyer]  ►patient •«  to  sign, 
or  deliver  to  the  [buyer]  ►patient-4  a 
form  or  notice  waiving  or  disclaiming 
the  liability  or  responsibility  of  the 
[refractionist]  ►ophthalmologist  or 
optomertrist-4  for  the  accuracy  of  the 
eye  examination  or  the  accuracy  of  the 
ophthalmic  goods  and  services 
dispensed  by  another  seller. 


|45«.(t]^S-«    Fadaral  or  Stata 


[Nothing  in  this  part  shall  be 
construed  to  prohibit  any  federal,  state 
or  local  government  entity  from 
adopting  and  enforcing  standards  or 
requirements  concerning  the 
dissemination  of  information  and 
release  of  prescriptions  by  sellers  or 
refractionists  employed  by  those 
governmental  entities] 

►  The  requirements  of  §456.2  of  this 
rule  do  not  apply  to  ophthalmologists, 
optometrists  or  sellers  in  the  employ  of 
any  federal,  state  or  local  governmental 
entity,  m 

►  S  456.4    Stata  Bana  on  Commardal 
Practlca. 

(a)  It  is  an  unfair  act  or  practice  for 
any  state  or  local  governmental  entity  to 
enforce  any  law,  rule  or  regulation 
which  directly  or  indirectly: 

(1)  Prohibits  employer-employee  or 
other  business  relationships  between 
optometrists  or  sellers  and  persons  other 
than  ophthalmologists  or  optometrists; 

(2)  Limits  the  number  of  ofRces  which 
an  optometrist  or  seller  may  own  or 
operate: 

(3)  Prohibits  an  optometrist  from 
practicing  in  a  pharmacy,  department 
store,  shopping  center,  retail  optical 
dispensary  or  other  mercantile  location; 

(4)  Imposes  a  trade  name  ban. 

(b)  If  any  state  or  local  governmental 
entity  or  officer  violates  any  of  the 
provisions  of  $  456.4(a)  (IH**).  that 
person  will  not  be  subject  to  any 
hability  under  Sections  5(m}{l){A)  or  19 
of  the  Federal  Trade  Commission  Act. 

§  456J91  ►  5  <«   Otclaration  of  Commiaalon 
Intant 

[(a)  It  is  the  purpose  of  this  part  to 
allow  retail  sellers  of  ophthalmic  goods 
and  services  to  disseminate  information 
concerning  those  goods  and  services  in 
a  fair  and  nondeceptive  manner  to 
prospective  purchasers.  This  part  is 
intended  to  eliminate  certain  restraints, 
burdens,  and  controls  imposed  by  state 
and  local  governmental  action  as  well 
as  by  private  action  on  the 
dissemination  of  information,  including 
advertising,  concerning  ophthalmic 
goods  and  services.] 

(It  is  the  intent  of  the  Commission  that 
this  part  shall  preempt  all  state  and 
local  laws,  rules,  or  regulations  that  are 
repugnant  to  this  part,  and  that  would  in 
any  way  prevent  or  burden  the 
dissemination  of  information  by  retail 
sellers  of  ophthalmic  goods  and  services 
to  prospective  purchasers,  except  to  the 
extent  specifically  permitted  by  this 
part.  All  state  or  local  laws,  rules,  or 
regulations  which  burden  the 
dissemination  of  information  by 
requiring  affirmative  disclosure 


specifically  addressed  to  ophthalmic 
goods  and  services  are  preempted, 
except  for  those  specifically  permitted 
by  this  part.  State  and  local  laws,  rules, 
or  regulations  which  apply  to 
advertising  of  ail  consumer  goods  and 
services,  including  those  that  require* 
affirmative  disclosure  of  information, 
are  not  preempted.] 

((b)  It  is  the  Commission's  intent  that 
state  laws  which  do  not  permit 
refractionists  to  disseminate  information 
concerning  eye  examinations,  including 
information  concerning  the  cost  and 
availability  of  those  examinations,  be 
preempted.  State  and  local  laws,  rules 
or  regulations  which  require  affirmative 
disclosure  of  information  in  all 
disseminations  of  information 
concerning  eye  examinations  are  not 
preempted.] 

((c)  The  Commission  intends  this  part 
to  be  as  self-enforcing  as  possible.  To 
that  end.  it  is  the  Commission's  intent 
that  this  part  may  be  used,  among  other 
ways,  as  a  defense  to  any  proceeding  of 
any  kind  which  may  be  brought  against 
any  retail  seller  of  ophthalmic  goods 
and  services  or  refractionist  w  ho 
advertises  in  a  nondeceptive  and  fair 
manner.] 

((d)  It  is  not  the  Commission's  intent 
to  compel  any  seller  or  refractionist  to 
disseminate  information  by  virtue  of  this 
part.  On  the  contrary,  the  provisions  of 
this  part  are  intended  solely  for  the 
protection  of  those  sellers  and 
refractionists  who  want  to  disseminate 
information  but  have  been  restrained  or 
prevented  from  advertising  due  to  the 
prohibitions  and  restrictions  of  state  and 
local  laws  and  regulations,  or  by  private 
action.] 

((e)]  (a)  In  prohibiting  the  use  of 
waivers  and  disclaimers  of  hability  in 
S  (456.7(d)]  456.2(d).  it  is  not  the 
Commission's  intent  to  impose  1  c<hility 
on  [a  refractionist]  an  ophlhalm  .1  jgist 
or  optometrist  for  the  ophthain.c  goods 
and  services  dispensed  by  another  seller 
pursuant  to  that  [refractionists's] 
ophthalmologist's  or  optometrist's 
prescription. 

►  (b)  It  is  the  purpose  of  this  rule  to 
allow  optometrists  or  sellers  of 
Ophthalmic  goods  and  services  to  work 
for  or  enter  into  other  business 
relationships  (such  as  partnerships  or 
franchise  agreements)  with  non- 
professional corporations  or  unlicensed 
persons.  The  rule  is  not  intended  to 
interfere  with  a  state's  ability  to  enforce 
any  law,  rule,  or  regulation  designed  to 
control  specific  harmful  practices,  such 
as  improper  interference  in  the 
professional  judgment  of  optometrists  or 
sellers  or  compensation  schemes  used  to 
pay  employed  optometrists  or  sellers 
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which  encourage  over-prescription  so 
long  as  the  law,  rule,  or  regulation  does 
not  directly  or  indirectly  prohibit 
optometrists  or  sellers  from  working  for 
or  entering  into  other  business 
relationships  with  nonprofessional 
corporations  or  unlicensed  persons.^ 

►  (c)  It  is  the  purpose  of  this  rule  to 
allow  optometrists,  sellers,  or  any  other 
person  to  own  or  operate  any  number  of 
ofHces.  The  rule  is  not  intended  to 
interfere  with  a  state's  ability  to  enforce 
any  law,  rule,  or  regulation  requiring 
that  opthalmic  goods,  services  or  eye 
examinations  provided  at  each  oHice  be 
supplied  by  a  person  qualified  under 
state  law  to  do  so  or  regulating  the 
services  provided  at  each  ofHce,  as  long 
as  states  do  not  directly  or  indirectly 
limit  the  number  of  offices  which  an 
optometrist  or  seller  can  own  or 
operate.-^ 

►  (d)  It  is  the  purpose  of  this  rule  to 
allow  optometrists  to  practice  in  a 
pharmacy,  department  store,  shopping 
center,  retail  optical  dispensary  or  other 
mercantile  location.  The  rule  is  not 
intended  to  interfere  with  the  state's 
ability  to  enforce  general  zoning  laws  or 
any  law,  rule,  or  regulation  which 
prohibits  the  location  of  optometric  or 
optical  practice  in  areas  which  would 
create  a  public  health  or  safety 
hazard.  ■< 

►  (e)  It  is  the  purpose  of  this  rule  to 
allow  optometrists  to  practice  or  hold 
themselves  out  to  the  public  under  trade 
names.  The  rule  is  not  intended  to 
prevent  states  from  enforcing  any  law, 
rule,  or  regulation  which  requires  that 
the  identity  of  an  optometrist  be 
disclosed  to  a  patient  at  the  time  an  eye 
examination  is  performed  or  ophthalmic 
goods  or  services  are  dispensed.  This 
rule  also  is  not  intended  to  prohibit 
states  from  enforcing  any  state  law,  rule, 
or  regulation  that  is  reasonably 
necessary  to  prevent  the  deceptive  use 
of  trade  names  in  advertising.  << 

►  (f)  The  Commission  intends  the  rule 
to  be  as  self-enforcing  as  possible.  To 
that  end.  it  is  the  Commission's  intent 
that  this  rule  may  be  used,  among  other 
ways,  as  a  defense  to  any  proceeding  of 
any  kind  which  may  be  brought  against 
any  seller  or  optometrist  for  practicing 
under  a  trade  name,  working  for  or 
associating  with  a  non-professional 
corporation  or  unlicensed  person, 
operating  branch  offices  or  practicing  in 
a  mercantile  location.-^ 

((01  ►(g)-*  The  rule,  each  subpart, 
and  the  Declaration  of  Commission 
Intent  and  their  application  are  separate 
and  severable. 


Part  456— Ophthalmic  Practice  Rules 

§456.1    Dtflnitions 

(a)  A  "patient"  is  any  person  who  has 
had  an  eye  examination. 

(b)  An  "eye  examination"  is  the 
process  of  determining  the  refractive 
condition  of  a  person's  eyes  or  the 
presence  of  any  visual  anomaly  by  the 
use  of  objective  or  subiective  tests. 

(c)  "Ophthalmic  goods"  consist  of 
eyeglasses,  or  any  component  of 
eyeglasses,  and  contact  lenses. 

(d)  "Ophthalmic  services"  are  the 
measuring,  fitting,  and  adjusting  of 
ophthalmic  goods  to  the  face  subsequent 
to  an  eye  examination. 

(e)  An  "ophthalmologisf  is  any 
Doctor  of  Medicine  or  Osteopathy  who 
performs  eye  examinations. 

(f)  An  "optometrist"  is  any  Doctor  of 
Optometry. 

(g)  A  "person"  means  any  party  over 
which  the  Federal  Trade  Commission 
has  jurisdiction.  This  includes 
individuals,  partnerships,  corporations, 
professional  associations,  or  other 
entities. 

(h)  A  "prescription"  is  the  written 
specifications  for  spectacle  lenses  which 
are  derived  from  an  eye  examination, 
including  all  of  the  information  specified 
by  state  law,  if  any,  necessary  to  obtain 
spectacle  lenses. 

(i)  A  "seller"  is  a  person,  or  his 
employee  or  agent,  who  sells  or 
provides  ophthalmic  goods  and  services 
directly  to  the  public. 

(j)  A  "trade  name  ban"  is  any  state 
law,  rule  or  regulation  which  prohibits 
optometrists  from  practicing  or  holding 
themselves  out  to  the  public  under  the 
name  of  the  person  by  whom  they  are 
employed  or  a  name  other  than  the 
name  shown  on  their  license  or 
certificate  of  registration. 

§  456.2    Separation  of  Examination  and 
Dispensing 

It  is  an  unfair  act  or  practice  for  an 
ophthalmologist  or  optometrist  to: 

(a)  Fail  to  give  to  the  patient  one  copy 
of  the  patient's  spectacle  lens 
prescription  immediately  after  the  eye 
examination  is  completed.  Provided:  An 
ophthalmologist  or  optometrist  may 
refuse  to  give  the  patient  a  copy  of  the 
patient's  prescription  until  the  patient 
has  paid  for  the  eye  examination,  but 
only  if  that  ophthalmologist  or 
optometrist  would  have  required 
immediate  payment  from  that  patient 
had  the  examination  revealed  that  no 
ophthalmic  goods  were  required; 

(b)  Condition  the  availability  of  an 
eye  examination  to  any  person  on  a 
requirement  that  the  patient  agree  to 
purchase  any  ophthalmic  goods  from  the 
ophthalmologist  or  optometrist: 


(c)  Charge  the  patient  any  fee  In 
addition  to  the  ophthalmologist's  or 
optometrist's  examination  fee  as  a 
condition  to  releasing  the  prescription  to 
the  patient.  Provided:  An 
ophthalmologist  or  optometrist  may 
charge  an  additional  fee  for  verifying 
ophthalmic  goods  dispensed  by  another 
seller  when  the  additional  fee  is 
imposed  at  the  time  the  verification  is 
performed;  or 

(d)  Place  on  the  prescription,  or 
require  the  patient  to  sign,  or  deliver  to 
the  patient  a  form  or  notice  waiving  or 
disclaiming  the  liability  or  responsibility 
of  the  opthalmologist  or  optometrist  for 
the  accuracy  of  the  eye  examination  or 
the  accuracy  of  the  ophthalmic  goods 
and  services  dispensed  by  another 
seller. 

§  456.3    Federal  or  State  Employee* 

The  requirements  of  Section  456.2  of 
this  rule  do  not  apply  to 
ophthalmologists,  optometrists  or  sellers 
in  the  employ  of  any  federal,  state  or 
local  governmental  entity. 

§  456.4    State  Bans  on  Commercial 
Practice. 

(a)  It  is  an  unfair  act  or  practice  for 
any  state  or  local  governmental  entity  to 
enforce  any  law,  rule  or  regulation 
which 

(1)  Prohibits  employer-employee  or 
other  business  relationships  between 
optometrists  or  sellers  and  persons  othtM 
than  ophthalmologists  or  optometrists: 

(2)  Limits  the  number  of  offices  which 
an  optometrist  or  seller  may  own  or 
operate; 

(3)  Prohibits  optometrist  from 
practicing  in  a  pharmacy,  department 
store,  shipping  center,  retail  optical 
dispensary  or  other  mercantile  location 

(4)  Imposes  a  trade  name  ban. 

(b)  If  any  slate  or  local  governmental 
entity  or  officer  violates  any  of  Ihe 
provisions  of  §  456.4(a)  {l)-(4).  that 
person  will  not  be  subject  to  civil 
penalty,  redress,  or  any  other  monetary 
liability  under  sections  5(m)(l)(A)  or  19 
of  the  Federal  Trade  Commission  Act. 

§  456.5    Declaration  of  Commission  Intent 

(a)  In  prohibiting  the  use  of  waivers 
and  disclaimers  of  liability  in  §  456.2(d). 
it  is  not  the  Commission's  intent  to 
impose  liability  on  an  ophthalmologist 
or  optometrist  for  the  ophthalmic  goods 
and  services  dispensed  by  another  seller 
pursuant  to  the  ophthalmologist's  or 
optometrist's  prescription. 

(b)  It  is  the  purpose  of  the  rule  to 
allow  optometrists  or  sellers  of 
ophthalmic  goods  and  services  to  work 
for  or  enter  into  other  business 
relationships  (such  as  partnerships  or 


612 


Federal  Register  /  Vol.  50.  No.  3  /  Friday.  January  4.  1985  /  Proposed  Rules 


J   A 


franchise  agreements)  with  non- 
professional corporations  or  unlicensed 
persons.  The  rule  is  not  intended  to 
interfere  with  a  state's  ability  to  enforce 
any  law.  rule,  or  regulation  designed  to 
control  specific  harmful  practices,  such 
as  improper  interference  in  the 
professional  judgment  of  optometrists  or 
sellers  or  compensation  schemes  used  to 
pay  employed  optometrists  or  sellers 
which  encourage  over-prpscriplion.  so 
long  as  the  law,  rule,  or  regulation  does 
not  directly  or  indirectly  prohibit 
optometrists  or  sellers  from  working  for 
or  entering  into  other  bu^^iness 
relationships  with  non-professional 
corporations  or  unlicensed  persons, 
(c)  It  is  the  purpose  of  this  rule  to 
allow  optometrists,  sellers,  or  any  other 
person  to  own  or  operate  any  number  of 
offices.  The  rule  is  not  intended  to 
interefere  with  a  state's  ability  to 
enforce  any  law.  rule,  or  regulation 
requiring  that  ophthalmic  goods, 
services  or  eye  examinations  provided 
at  each  office  be  supplied  by  a  person 
qualified  to  do  so  or  regulating  the 


services  provided  at  each  office,  as  long 
as  states  do  not  directly  or  indirectly 
limit  the  number  of  offices  which  an 
optometrist,  seller  or  any  other  person 
may  own  or  operate. 

(d)  It  is  the  purpose  of  this  rule  to 
allow  optometrists  to  practice  in  a 
pharmacy,  department  store,  shopping 
center,  retail  optical  dispensary  or  other 
mercantile  location.  The  rule  is  not 
intended  to  interfere  with  the  state's 
ability  to  enforce  general  zoning  laws  or 
any  law,  rule,  or  regulation  which 
prohibits  the  location  of  optometric  or 
optical  practice  in  areas  which  would 
create  a  public  health  or  safety  hazard. 

(e)  It  is  the  purpose  of  this  rule  to 
allow  optometrists  to  practice  or  hold 
themselves  out  to  the  public  under  trade 
names.  The  rule  is  not  intended  to 
prevent  states  from  enforcing  any  law. 
rule,  or  regulation  which  requires  that 
the  identity  of  an  optometrist  or  seller 
be  disclosed  to  a  patient  at  the  time  an 
eye  examination  is  performed  or 
ophthalmic  goods  or  services  are 
dispensed.  This  rule  also  is  not  intended 


to  prohibit  states  from  enforcing  any 
state  law.  rule,  or  regulation  that  is 
reasonably  necessary  to  prevent  the 
deceptive  use  of  trade  names  in 
advertising. 

(f)  The  Commission  intends  the  rule  to 
be  as  self-enforcing  as  possible.  To  that 
end.  it  is  the  Commission's  intent  that 
this  rule  may  be  used,  among  other 
ways,  as  a  defense  to  any  proceeding  of 
any  kind  which  may  be  brought  against 
any  seller  or  optometrist  for  practicing 
under  a  trade  name,  working  for  or 
associating  with  a  non-professional 
corporation  or  unlicensed  person, 
operating  branch  offices  or  practicing  in 
a  mercantile  location. 

(g)  The  rule,  each  subpart  and  the 
Declaration  of  Commission  Intent  and 
their  application  are  separate  and 
severable. 

By  direction  of  the  Commission, 
Commissioner  Azcuenaga  abstaining. 
Emily  H.  Rock. 
Secretary, 
(FR  Doc.  85-1  Filed  1-3-65:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  260,  261.  264.  265.  and 
266 

I SWH-FRL  2703-7) 

Hazardous  Waste  Management 
System;  Definition  of  Solid  Waste 

agency:  Environmental  Protection 
Agency. 

action:  Final  rule. 

summary:  On  April  4. 1983.  EPA 
proposed  to  amend  its  existing 
definition  of  solid  waste  used  in 
regulations  implementing  Subtitle  C  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  Most  of  the 
proposal  dealt  with  the  question  of 
which  materials  are  solid  and  hazardous 
wastes  when  they  are  recycled.  The 
Agency  also  proposed  general  and 
specific  standards  for  various  types  of 
hazardous  waste  recycling  activities. 

We  are  finalizing  much  of  the  rule  as 
proposed,  but  have  made  a  number  of 
changes  and  clarifications.  The  effect  of 
the  rule  is  to  clarify  the  extent  of  EPA's 
jurisdiction  over  hazardous  waste 
recycling  activities  and  to  set  forth  the 
regulatory  regime  for  recycling  activities 
subject  to  the  Agency's  jurisdiction. 
l>ATes:  Effective  Dates:  These  rules  with 
exceptions  noted  below,  become 
effective  on  July  5, 1985.  Sections 
261.1(b),  261.2(e),  and  Part  266  Subpart  F 
(rules  for  which  the  regulated 
community  does  not  need  lime  to  come 
into  compliance)  are  effective  December 
20,1984. 

Compliance  Dates:  All  persons  who 
generate,  transport,  treat,  store,  or 
dispose  of  wastes  which  are  covered  by 
today's  regulation  must  notify  EPA  or  a 
State  authorized  by  EPA  to  operate  the  , 
hazardous  waste  program  of  their 
activities  under  Section  3010  of  RCR-A 
no  later  than  April  4. 1985  unless  these 
persons  previously  have  notified  EPA  or 
an  authorized  State  that  they  generate, 
transport,  treat,  store,  or  dispose  of 
hazardous  wastes  and  have  received  an 
identification  number.  Notification 
instructions  are  set  forth  in  45  FR  12748. 
February  26, 1980. ' 

All  existing  hazardous  waste 
management  facilities  which  treat,  store, 
or  dispose  of  hazardous  waste  covered 
by  today's  rule  and  which  qualify  to 
manage  these  wastes  under  interim 


'  Under  Itie  Solid  Waste  Disposal  Amendments  of 
1980  (Pub  L  96-«52  (Octotwr  a.  19801).  EPA  was 
given  the  option  of  waiving  the  notification 
requirement  under  section  3010  of  RCRA.  following 
revision  of  the  section  3001  reguUtions.  s>  the 
discretion  of  the  Administrator. 


Status  under  section  3005(e]  of  RCRA 
must  file  with  EPA  or  a  State  authorized 
by  EPA  to  operate  the  hazardous  waste 
program  to  notification  by  April  4. 1985. 
and  a  Part  A  permit  application  by  July 
5, 1985.  Under  the  Solid  and  Hazardous 
Waste  Act  Amendments  of  1984.  a 
facility  is  eligible  for  interim  status  if 
they  were  either  in  existence  on 
November  19. 1980  or  were  in  existence 
on  the  effective  date  of  any  statutory  or 
regulatory  change  under  RCRA  that 
requires  them  to  obtain  a  section  3005 
permit.  See  RCRA  amended  section 
3005(e).  Facilities  which  have  qualified 
for  interim  status  will  not  be  allowed  to 
manage  the  wastes  covered  by  today's 
rule  after  July  5. 1985,  unless:  (1)  They 
file  a  notification  with  EPA  or  an 
authorized  State  by  April  4. 1985,  and  (2) 
they  submit  an  amended  Part  A  permit 
application  with  EPA  or  an  authorized 
State  by  July  5, 1985  (see  40  CFR 
270.10(g)). 

addresses:  The  official  record  for  this 
rulemaking  is  located  in  Room  S-212A. 
U.S.  Environmental  Protection  Agency. 
401  M  Street,  SW.,  Washington,  D.C. 
20460  and  is  available  for  viewing  from 
9:00  a.m.  to  4:00  p.m..  Monday  through 
Friday,  excluding  holidays. 
RM  FURTHER  INFORMATION  CONTACT! 
RCRA  Hotline,  toll  free,  at  (800)  424- 
9346  or  at  (202)  382-3000.  For  technical 
information,  contact  Matthew  A.  Straus. 
Office  of  Solid  Waste  (WH-562B),  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW..  Washington,  DC.  20460 
(202)  475-8551. 

PART  I:  Introduction  and  Background 

I.  l^gal  Authority 

II.  Alternatives 

A.  Alternative  Approaches  of  Determining 
When  Secondary  Materials  Which  Are 
To  Be  Recycled  Are  RCR.^  Solid  Wastes 

R  Alternatives  for  Regulating  Hazardous 
Wastes  That  Are  To  Be  Recycled 

III.  An  Overview  of  the  Final  Definition  of 

Solid  Waste 

A.  Materials  That  Are  Solid  Wastes 

1.  Types  of  Recycling  Activities  That  Are 
Within  the  Agency's  Subtitle  C 
lurisdiction 

2.  Types  of  Secondary  Materials  That 
Are  Within  the  Agency's  Subtitle  C 
lurisdiction 

3.  Secondary  Materials  That  Are  Subtitle 
C  Wastes  When  Recycled  in  Particular 
Ways 

B.  Secondary  Materials  That  Are  Not  Solid 
Wastes 

C  Variances  From  Classification  As  Solid 

Wastes 
Part  II:  Secondary  Materials  That  Are 

Subtitle  C  Solid  And  Hazardous  Wastes 

When  Recycled 
I.  Definitions  of  Particular  Terms  Used  in  the 

Amended  Definition  of  Solid  Waste 
A.  Spent  Materials/Sludges/Ry-Products/ 

Scrap  Metal 

1.  Spent  Materials 


2.  Scrap  Metal 

a.  CIdssification 

b.  Recycled  Hazardous  Scrap  Metal  Is 
a  Solid  Waste 

c.  Definition  of  Scrap  Metal  and 
Regulatory  Distinctions  Between  Scrap 
Metal  and  Other  Metal-Containing 
Wastes  That  Are  Recycled 

3.  By  Products  Versus  Co-Products 

B.  Definitions  Of  Incinerator,  Boiler,  and 
Industrial  Furnace 

1.  General  Classes  of  Combustion  Units 

2.  Definition  of  Incinerator 

3.  Definition  of  Boiler 

a.  Adoption  of  a  Standard  Based  on 
Integral  Design  of  the  Device 

b.  Supplementation  of  Integral  Design 
Standard  With  Additional  Physical 
Standards 

4.  Definition  of  Industrial  Furnace 

11.  Discussion  of  Specific  Provisions  of  the 
Revised  Definition  of  Solid  Waste 

A.  Section  261.1(b):  Purpose  and  Scope 

1.  Use  of  the  Regulatory  Definition  of 
Solid  Waste  Only  for  Purposes  of  the 
Subtitle  C  Regulations 

2.  Use  of  the  Statutory  Definition  for 
Purposes  of  Sections  3007,  3013,  and  7003 

B.  Section  261.2(b):  Materials  That  Are 
Solid  Wastes  Because  They  Are 
Abandoned 

C.  Section  261.2(c)(1):  Wastes  and  Wastd- 
Derivcd  Products  That  Are  Used  in  a 
Manner  Constituting  Disposal 

1.  The  Proposed  Provision 

2.  Extension  of  Jurisdiction  to  Hazardous 
Waste-Derived  Products  That  Are 
Applied  to  the  Land 

3.  Regulatory  Strategy  for  Commercial 
Products  Containing  Hazardous  Wastes 
That  Are  Placed  on  the  Land 

O.  Section  261.2(c)(2):  Wastes  That  are 
Burned  to  Recover  Energy,  are  Used  to 
Produce  Fuels,  or  are  Contained  in  Fuels 

1.  Materials  That  are  Wastes  When 
Burned  as  Fuels 

2.  Determining  When  a  Waste  is  Burned 
for  Energy  Recovery  and  Applicability  of 
the  Rules  to  Burning  for  Materials 
Recovery 

a.  Burning  for  Energy  Recovery 

b.  Burning  for  Material  Recovery 

c.  Amendment  to  Applicability  Section 
of  Subpart  O  of  Parts  264  and  265 

d.  Examples  of  How  These  Provisions 
Operate 

3.  The  Agency's  Future  Plans  for 
Regulating  Burning  of  Hazardous  Waste  - 
for  Energy  Recovery 

4.  Regulation  of  Generators. 
Transporters,  and  Storers  of  Hazardous 
Wastes  Before  the  Wastes  Are  Burned 
for  Energy  Recovery 

E.  Section  261.2(c)(3):  Reclamation 

1.  Definition  of  Reclamation 

2.  The  Status  of  Reclaimed  Products 
F  Section  261.2(c)(4):  Wastes  That  Are 

Accumulated  Speculatively 

1.  Grouping  of  Speculative  Accumulation 
and  Overaccumulation  Provisions 

2.  Section  261.2(c)(4)(A):  Wastes  That 
Are  Accumulating  With  Expectation  of 
Recycling  But  Which  Have  Not  Been 
Recycled 
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3.  Section  261.2(c)(4)(6):  Wastes 
Accumulating  Before  Recycling  That  Are 
Not  Recycled  in  Sufficient  Amounts 

a.  The  Proposed  Provision 

b.  The  Final  Regulation 

c.  The  Requirement  That  Materials  of 
the  Same  Class  Being  Recycled  the  Same 
Way  be  Counted  Together 

d.  Means  of  Satisfying  Burden  of  Proof 

e.  Response  to  Comments 

f.  Variances  for  Secondary  Materials 
Not  Recycled  In  Sufficient  Volumes 

G.  Section  261.2(d):  Secondary  Materials 

That  Are  Designated  as  Solid  Wastes 

1  The  General  Standard 

2.  Application  of  the  Standard  to  Specific 

Wastes 
H.  Section  261.2(e):  Secondary  Materials 

That  Are  Not  Solid  Wastes  When 

Recycled 

1.  Secondary  Materials  Used  As 
Ingredients  to  Make  New  Products  or 
Used  as  Substitutes  for  Commercial 
Products 

a.  The  Agency  s  Subtitle  C  Jurisdiction 

b.  Redrafting  of  the  Exclusion  in  the 
Final  Rule 

c.  Distinguishing  Sham  Situations 

2.  Closed-Loop  Recycling 

a.  The  Agency's  Proposal 

b.  Modification  of  the  Proposal 

c.  Explanation  of  the  Requirements 
That  Secondary  Materials  Not  Be 
Reclaimed,  and  That  They  be  Returned 
to  the  Original  Process 

d.  Variance  for  Haeardous  Wastes 
That  Are  Reclaimed  and  Then  Returned 
to  the  Original  Process 

e.  Examples 

3.  Recycling  of  Secondary  Materials  By 
Primary  Facilities 

a.  The  Agency's  Proposal 

b.  Modification  of  the  Proposal 

c.  Examples 

I.  Secondary  Materials  Specifically 

Excluded  From  the  Definition  of  Solid 

Waste 
,1.  Section  261.4(a)(6):  Black  Liquor 

Reclaimed  and  Reused  in  the  Kraft  Paper 

Process 

2.  Section  261.4(a)(7):  Spent  Sulfuric  Acid 

Used  To  Produce  Virgin  Sulfuric  Acid 
).  Section  261.2(f):  Burden  of  Proof  in 

Enforcement  Actions 
PART  HI:  Standards  for  Managing  Hazardous 

Wastes  That  are  Recycled 

I.  An  Overview  of  the  Final  Regulations 

A.  Outline  of  the  Final  Regulations 

B.  Elimination  of  Conditional  Exemptions 

C.  Summary 

II.  Discussion  of  Specific  Provisions  of  the 

Regulation 

A.  Section  261.6(a)(1):  Recyclable  Materials 

B.  Section  261.6(a)(2)(i)  and  Part  266 
Subpart  C:  Recyclable  Materials  Used  In 
a  Manner  Constituting  Disposal 

1.  The  Proposed  Rule 

2.  The  Final  Rule 

3.  Exemption  for  Hatardous  Waste- 
Derived  Products 

4.  Exemption  for  Commercial  Hazardous 
Waste-Derived  Fertilizers 

5.  Regulation  of  Transport  and  Storage  of 
Hazardous  Waste  Before  Processing  of 
Waste-Derived  Products  To  Be  Placed  on 
the  Land 


6.  Example 

C.  Section  261.6(a)(2)(ii)  and  Part  266 
Subpart  D:  Recyclable  Materials  Burned 
For  Energy  Recovery  in  Boilers  and 
Industrial  Furnaces 

D.  Section  261.6(a)(2)(iii)  and  Part  266 
Subpart  E:  Recycled  Used  Oil 

E.  Section  261.6(a)(2Kiv)  and  Part  266 
Subpart  F;  Precious  Metal  Reclamation 

1.  Retention  of  the  Partial  Exemption 

2.  Definition  of  Precious  Metal 

3.  Distinguishing  Sham  Operations 

4.  Status  of  Wastes  From  Precious  Metal 
Reclamation  When  Hazardous  Wastes 
Are  Reclaimed 

F.  Section  261.6(a)(2)(v)  and  Part  266 
Subpart  G:  Spent  Lead-Acid  Batteries 
Being  Reclaimed 

G.  Recyclable  Materials  Exempt  From 
Regulation 

1  Section  261.6(a)(3)(i):  Reclaimed 
Industrial  Ethyl  Alcohol 

2.  Section  26l!6{a)(3)(ii):  Used  Batteries 
Returned  to  a  Battery  Manufacturer  for 
Regeneration 

3.  Section  261.6(a)(3)(iii):  Used  Oil 
Exhibiting  a  Characteristic  of  Hazardous 
Waste 

4.  Section  261.6(a)(4)(iv):  Scrap  Metal 

H.  Section  261.6  (b)  and  (c):  Requirements     • 
for  Generators,  "Transporters,  and 
Storage  Facilities 

1.  The  Generally  Applicable  Standards 

2.  Conforming  Amendments  to  §§  261.5. 
264.1,  and  265.1 

3.  Revision  of  S  260.10:  Definition  of 
"Designated  Facility" 

I.  Variances 

1.  Case-by-Case  Regulation 

a.  The  Substantive  Standard 

b.  Procedures  for  Case-by-Case 
Determination 

2.  Variances  From  Classification  as  a 
Solid  Waste 

a.  Materials  Accumulated  Without 
Sufficient  Amounts  of  Materials  Being 
Recycled 

b.  Materials  That  Are  Reclaimed  and 
Then  Reused  Within  the  Original 
Primary  Process  in  Which  They  Were 
Generated 

c.  Materials  That  Have  Been 
Reclaimed  But  Must  Be  Reclaimed 
Further  Before  Recovery  Is  Completed 

3.  Variance  To  Be  Classified  as  a  Boiler 

4.  Procedure  for  Variances 

5.  Should  EPA  Adopt  a  Variance  for 
Batch  Tolling  Agreements 

PART  IV:  Economic.  Environmental,  and 
Regulatory  Impacts 

I.  Stale  Authority 

A.  Applicability  in  Authorized  States 

B.  Effect  on  State  Authorizations 

II.  Regulatory  Impact  _ 

III.  Regulatory  Flexibility  Act 

IV.  Paperwork  Reduction  Act 

V.  List  of  Subjects 

SUPPLEMENTARY  INFORMATION:  Under 
Subtitle  C  of  RCRA.  EPA  is  granted  the 
authority  to  regulate  hazardous  wastes. 
Hazardous  wastes,  however,  are  defined 
in  the  statute  as  a  subset  of  "solid 
waste."  (See  Sections  1004(5)  and 
1004(271.)  It  thus  is  necessary  to  define 
what  a  solid  waste  is  in  order  to 


determine  the  extent  of  EPA's 
jurisdiction  under  Subtitle  C. 

On  April  4, 1983.  EPA  proposed  to 
amend  the  existing  regulatory  definition 
of  solid  waste.  See  48  PR  14472.  The 
proposal  defined  which  materials  were 
solid  wastes  when  disposed  of,  burned, 
incinerated,  or  recycled.  The  greater 
part  of  the  proposal  dealt  with  the 
question  of  which  materials  are  solid 
wastes  when  recycled — the  area  where 
the  extent  of  the  Agency's  authority  is 
not  explicit  on  the  face  of  the  statute. 
EPA  also  proposed  regulatory  standards 
for  various  types  of  hazardous  waste 
recycling  activities,  with  the  standards 
varying  according  to  the  type  of  activity. 

EPA  received  well  over  one  hundred 
comments  on  the  proposed  rule, 
including  comments  from  states,  waste 
generators,  waste  recyclers. 
environmental  groups,  and  members  of 
the  public.  The  Agency  also  held  three 
public  hearings  on  the  proposal,  at 
which  we  received  additional 
comments.  Virtually  all  commenters 
agreed  that  the  proposed  rule  was  a 
substantial  improvement  over  the 
existing  regulations  because  it  replaced 
the  "sometimes  discarded  "  feature  of 
the  existing  definition.'' The  majority  of 
the  commenters  also  supported  the 
proposal  (or  at  least  key  parts  of  it). 
Many  commenters.  however,  expressed 
concern  that  the  proposed  rules  were 
very  complicated.  Other  criticisms  were 
substantive.  Some  waste  generators 
challenged  the  Agency's  classification  of 
certain  recycling  activities  as  waste 
management,  or  even  reiterated  a 
challenge  to  EPA's  authority  under 
Subtitle  C  of  RCRA  to  regulate  recycled 
materials  as  solid  wastes.  Commercial 
recyclers  were  divided  in  their  reaction, 
with  commercial  chemical  waste 
recyclers  (who  would  generally  be 
regulated  more  comprehensively  under 
the  proposal  than  under  the  existing 
rules)  being  generally  favorable,  while 
recyclers  of  metal-containing  waste 
were  generally  opposed. 

Reaction  from  states  also  was 
divided.  (There  were  fourteen  comments 
from  state  or  government  agencies.  The 
State  of  Nebraska  also  conducted  an 
informal  survey  of  25  states  for  their 
reactions  to  the  proposed  rules.  Some  of 
the  survey  respondents  were  among  the 
direct  commenters  to  the  Agency.) 
Although  there  were  favorable 
comments,  some  state  officials 
expressed  concern  with  some  of  the 


•40  CKR  261.2(b|  (2)  and  (3)  indicale  thai  spent 
materials  and  by-products  that  sometimes  are 
discarded  are  solid  wastes.  This  standard  applies  to 
all  materials  of  a  given  type  and  so  charges 
generators  with  knowledge  of  what  other  generators 
do  with  the  same  material. 
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proposed  conditional  exemptions  from 
regulation.  They  argued  that  the 
exemptions  were  too  broad,  particularly 
with  respect  to  lack  of  notification, 
recordkeeping,  and  waste  tracking 
provisions.  Some  states  also  criticized 
t.Ke  absence  of  storage  controls  on 
certain  recycling  operations  Stales  and 
administrative  agencies  were  virtually 
unanimous  in  urging  the  Agency  to  take 
more  and  immediate  action  against 
burning  hazardous  waste-derived  fuels 
and  contaminated  used  oil. 

The  major  environmental  group  to 
comment  on  the  proposal  was  crjtical  of 
many  of  the  previsions,  particularly  the 
conditional  exemptions  for  certain 
hazardous  waste  rec>xling  activities. 
The  Congressional  CMTice  of  Technology 
Assessment  voiced  similar  criticisms. 
Certam  (but  not  all)  segments  of  the 
non-recycling  commercial  hazardous 
waste  management  conununity  also 
criticized  the  conditional  exemptions. 

After  reviewing  the  comments.  EPA 
has  decided  to  adopt  the  proposal  as  a 
final  rule,  but  with  a  number  of 
modifications  and  clarifications.  In 
defining  s  solid  waste,  the  key  concept 
of  the  proposal  was  that  ordinarily  one 
must  know  both  what  a  material  is  and 
how  it  is  being  recycled  before  knowing 
whether  it  is  a  solid  waste.  We  are 
retaining  this  concept,  which  had 
substantial  support  from  commenters,  in 
the  final  rule.  Although  we  are  adhering 
to  this  conceptual  approach,  we  are 
making  substantive  changes  regarding 
which  secondary  materials  are  wastes 
when  burned  as  fuels  and  when  placed 
on  the  land,  and  also  regarding  certain 
of  the  proposed  exclusions,  which  we 
now  think  were  ambiguous  or 
overbroad.  In  addition,  we  are  clarifying 
how  the  regulations  apply  to  the 
recycling  of  hazardous  scrap  metal;  we 
are  also  indicating  explicitly  that  certain 
types  of  materials  being  recycled  are  not 
solid  wastes. 

We  are  also  altering  the  proposed 
regulatory  regime.  The  most  significant 
change  is  to  eliminate  most  of  the 
proposed  conditional  exemptions.  These 
exemptions,  we  now  believe,  would  not 
have  adequately  protected  human 
health  and  the  environment  from  the 
risks  of  leaks  and  spills. 

We  also  have  made  a  number  of 
drafting  changes  to  clanfy  the  definition 
of  solid  waste  and  its  accompanying 
regulatory  provisions.  We  have  revised 
the  definition  to  state  more  clearly  the 
types  of  recycling  activities  that  do  or 
do  not  constitute  waste  management, 
and  have  included  a  chart  of  materials 
and  recycling  activities  (Figure  1  to  the 
proposed  rule)  as  part  of  the  final  rule. 
Accompanying  definitions  have  been 
transferred  to  a  new  applicability 


provision  in  S  261.1.  We  also  are 
expressing  certain  exceptions  to  general 
principles  as  variances,  contained  in 
Part  260. 

Today's  preamble  is  organized  into 
four  large  sections.  Part  I  contains  a 
background  discussion  and  a  summary 
description  of  the  final  regulation.  Part  II 
deals  With  the  question  of  which 
materials  are  solid  wastes,  and 
especially  the  question  of  which 
materials  are  solid  (and  hazardous)' 
wastes  when  recycled.  Part  111  discusses 
the  management  standards  for 
hazardous  waste  recycling  activities, 
and  Part  IV  addresses  the  regulatory 
impacts  of  the  final  rule. 

Described  in  more  detail.  Part  I  of  the 
preamble  describes  briefly  the  Agency's 
legal  authority,  and  alternative 
approaches  the  Agency  considered 
instead  of  the  one  actually  adopted.  The 
final  section  of  this  part  of  the  preamble 
summarizes  the  portions  of  the  final  rule 
stating  which  hazardous  secondary 
materials  are  and  are  not  RCRA  Subtitle 
C  wastes  when  recycled. 

Part  II  of  the  preamble  discusses  the 
Agency's  jurisdiction  (under  Subtitle  C) 
over  secondary  materials  that  are  to  be 
recycled.  We  explain  each  provision  in 
the  rule  that  states  which  hazardous 
secondary  materials  are  and  are  not 
RCRA  Subtitle  C  wastes  when  recycled. 
We  first  explain  the  new  definitions 
involved  in  the  rule — principally 
regarding  types  of  secondary  materials 
and  types  of  thermal  combustion  units. 
We  next  discuss  each  provision  of  the 
rule  stating  when  hazardous  secondary 
materials  that  are  to  be  recycled  are 
wastes.  For  each  provision,  we  discuss 
the  proposed  rule,  the  final  rule,  how 
and  why  it  differs  from  the  proposed 
rule,  and  respond  to  major  comments.  (A 
separate  background  document 
responding  to  each  comment  is  part  of 
the  record  for  this  rulemaking.) 

Ir  Part  III,  we  describe  the  regulatory 
standards  for  hazardous  wastes  that  are 
to  be  recycled.  We  also  discuss  in  this 
section  the  variance  provisions  that  are 
part  of  the  final  rule. 

Part  IV  summarizes  the  economic  and 
regulatory  impacts  expected  to  result 
from  this  regiilation.  A  separate  report 
on  the  economic  impacts  is  part  of  the 
record  for  this  rulemaking. 


'Alfhough  hazardous  wastes  are  a  subset  of  solid 
wastes  under  RCR-V  EPAs  regulatory  authority 
under  Si.blUle  C  applies  only  to  hazardous  wastes. 
Since  the  present  regulations  apply  only  to  Subtitle 
C.  we  have  chosen  to  make  the  definition  of  solid 
waste  applicable  to  those  matenals  that  also  are 
hazardous  wastes.  See  Section  11. A.  of  Part  2  beiow. 
The  terms  thus  are  synonymoj*  for  purposes  of  the 
Subtitle  C  regulations.  In  addition,  we  are  using  the 
terms  (as  well  ■■  the  term  "waste"  or   Subtitle  C 
waste")  synonymously  in  this  preamble. 


Part  I:  Introduction  and  Backbond 

/.  Legal  Authority 

The  Agency  in  the  April  4  preamble 
described  fully  its  position  that 
Congress  gave  EPA  authority  to  regulate 
recycled  secondary  materials  as  solid 
and  hazardous  wastes  under  the  Subtitle 
C  regulations  See  4fl  FR  14473. 14502- 
505.  Subsequent  legislative 
pronouncements  again  confirm  our 
interpretation.  See  H.R.  Rep.  No.  93-198. 
98th  Cong.  1st  Sess.  at  48.  Some 
commenters  repeated  old  arguments 
challenging  the  Agency's  authority,  but 
raised  no  points  not  already  answered. 
We  consequently  see  no  need  to  discuss 
these  points  again.  In  any  case,  the 
recent  Hazardous  and  Solid  Waste  Act 
Amendments  of  1984  (HSWA)  appear  to 
have  settled  this  question  by  explicitly 
requiring  EPA  to  adopt  "standards 
applicable  to  the  legitimate  use.  reuse, 
recycling,  and  reclamation  of 
(hazardous)  wastes"  (RCRA  amended 
section  3001(d)(2)).  We  add  that  the 
Agency's  construction  is  made  in  the 
context  of  a  "legislative  directive  .  .  . 
(that)  is  implicit  rather  than  explicit", 
and  that  the  construction  is  a 
"reasonable  interpretation"  of  the 
ambiguous  statutory  term  "solid  waste". 

Chevron  U.S.A.  v.  NRDC. U.S. . 

(1984).  The  Agency's  construction 

thus  is  surely  a  "permissible"  one.  Id.  at 

Certain  other  commenters  indicated 
that  RCRA  provides  EPA  with 
unrestricted  authority  to  regulate  all 
recycling  as  waste  management.  The 
Agency  does  not  fully  accept  this 
argument.  We  agree  that  RCRA 
embodies  a  general  principle  that  most 
hazardous  secondary  materials  *  are 
considered  to  be  hazardous  wastes 
when  recycled.  Congress  enacted  a 
regulatory  approach  to  deal  with  the 
problem  of  ensuring  safe  hazardous 
waste  management.  (H.R.  Rep.  No.  94- 
1491,  98th  Cong.  2d  Sess.  at  4.)  We 
indeed  believe  that  the  statute  expresses 
a  presumption  that  accumulated 
hazardous  secondary  materials  are  solid 
and  hazardous  wastes  in  ord^r  that  this 
regulatory  approach  be  applied  to  "the 
last  remaining  loophole  in 
environmental  law"  [id.].  We  believe, 
however,  that  the  grant  of  authority  in 
RCRA  over  recycling  activities  is  not 


'Throughout  this  preamble.  EPA  refers  for 
convenience  to  "secondary  materials."  We  mean  a 
material  Lhat  potentially  can  be  a  solid  and 
hazurdous  waste  when  recycled.  The  rule  itself 
refers  to  the  following  types  of  secondary  materials: 
Spent  materials,  sludges,  by-products,  scrap  metal, 
and  commercial  chemical  products  recycled  in  ways 
that  differ  from  their  normal  use.  The  rule  does  not 
use  the  term  secondary  materials. 
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unlimited.  Specifically,  we  do  not 
believe  our  authority  extends  to  certain 
types  of  recycling  activities  that  are 
shown  to  be  very  similar  to  normal 
production  operations  or  to  normal  uses 
of  commercial  products.  We  also  do  not 
accept  the  argument  diat  a  potentially 
harmful  recycling  practice  is  invariably 
subject  to  regulation  under  Subtitle  C. 
since  potential  environmental  harm  is 
not  always  a  determinative  indicator  of 
how  closely  a  recycling  activity 
resembles  waste  management.  We  again 
believe  that  this  construction  is  a 

permissible  one.  Chevron  supra. 

U.S.  at .  (This  discussion  is 

developed  further  in  Section  U.  of  Part 
II.  of  the  preamble.) 

//.  Alternatives 

A.  Alternative  Approaches  for 
Determining  When  Secondary  Materials 
Which  Are  To  Be  Recjcled  Are  RCRA 
Solid  Wastes 

As  stated  in  the  preamble  to  the 
proposed  rule,  determining  which 
secondary  materials  are  wastes  when 
recycled  presents  conceptual  and 
practical  difficulties.  The  Agency 
considered  several  approaches  other 
than  the  one  ultimately  adopted,  but 
ended  by  retaining  the  overall  approach 
proposed  initially. 

It  is  evident  that  the  Agency  is 
adopting  a  complicated  regulatory 
scheme.  There  are  two  simpler 
alternatives:  to  say  that  all  secondary 
materials  being  recycled  are  wastes,  or 
that  all  are  not  wastes.  Neither  of  these 
alternatives  is  satisfactory.  The 
Agency's  May  19. 1980  definition  took 
essentially  the  former  approach  and  it 
proved  unacceptable  to  both  the  Agency 
and  the  regulated  community  (see  48  PR 
14475).  Comments  were  virtually 
unanimous  in  urging  the  Agency  to 
reject  this  approach. 

Not  classifying  recycled  materials  as 
wastes  is  equally  unacceptable.  We 
read  the  statute  to  state  that  hazardous 
secondary  materials  being  recycled  are 
wastes  and  that  we  ordinarily  have 
jurisdiction  to  regulate  most  recycling 
activities  involving  these  materials.  We 
also  believe  that  regulation  of  most  of 
these  activities  is  necessary  to  protect 
human  health  and  the  environment. 
Furthermore,  we  doubt  whether 
completely  avoiding  regulation  would 
necessarily  promote  recycling,  as  some 
commenters  maintain.  The  Agency  is 
impressed  by  comments  of  both 
generators,  states  and  members  of  the 
recycling  community  who  state  that 
some  regulation  is  needed  to  assure  both 
the  public  and  generators  that  their 
wastes  will  not  be  mishandled  when 
sent  to  recyclers.  See  comments  of 


National  Association  of  Solvent 
Reclaimers.  Washington,  D.C.  Public 
Hearing.  June  18, 1983;  Comments  of 
American  Electronics  Association.  San 
Francisco  Public  Hearing.  June  23. 1983. 
Comments  of  States  of  Iowa  and 
Michigan  (August,  1983).  These  persons 
maintain  that  regulation  of  these 
activities  will  encourage  wastes  both  to 
be  recycled,  and  recycled  in  a 
responsible  manner. 

Another  approach,  discussed  in  the 
April  4  preamble,  would  be  to  use  a 
standard  based  on  value,  whereby  a 
recycled  material  would  count  as  a  solid 
waste  when  a  person  other  than  the 
generator  is  paid  to  recycle  it.  Although 
this  factor  is  relevant  for  enforcement 
purposes  in  determining  whether  a 
recycling  activity  is  a  sham,  the  Agency 
continues  to  believe  that  it  is  not  a 
successful  regulatory  approach  for  the 
reasons  given  in  the  April  4  preamble. 
See  48  FR  14478-481.  Most  commenters 
agreed  with  the  Agency  that  this 
approach  should  not  be  adopted. 

The  Agency  also  attempted  to  fashion 
a  narrative  definition  stating 
categorically  whether  secondary 
materials  are  or  are  not  wastes.  The 
narrative  standard  would  be  based  on 
whether  materials  are  typically  dealt 
with  as  commodities,  and  whether  they 
contain  significant  concentrations  of 
non-recyclable  toxic  constituents  not 
customarily  found  in  analogous  raw 
materials.  (See  48  FR  14476  at  n.7.) 

The  Agency  continues  to  believe  that 
this  type  of  definition  is  too  subjective 
to  serve  as  a  self-implementing 
standard.  Commenters  agreed.  The 
Agency  also  continues  to  think,  and 
commenters  generally  agreed,  that  in 
most  cases  one  must  know  both  what 
the  material  is  and  how  it  is  being 
recycled  before  determining  whether  it 
is  a  waste.  A  narrative  definition  based 
on  the  nature  of  the  material  itself  thus 
cannot  serve  successfully  as  a 
regulatory  standard.* 

B.  Alternatives  for  Regulating 
Hazardous  Wastes  That  Are  To  Be 
Recycled 

In  considering  how  to  regulate 
hazardous  wastes  that  are  to  be 
recycled,  the  Agency  differentiated  at 
proposal  between  facilities  presenting  a 
significant  risk  of  waste 
overaccumulafion  before  recycling  and 
those  that  did  not.  We  viewed 
overaccumulation  as  the  chief  danger  to 


'The  Agency  doei  believe  that  some  secondary 
materials  are  inherently  waste-like,  and  will  specify 
in  the  rule  that  these  materials  are  solid  wastes.  See 
\  261 .2(d).  For  the  most  part,  however,  we  think  that 
a  secondary  material's  identity  as  a  waste  turns 
both  on  what  it  is.  and  how  it  is  recycled. 


guard  against,  and  so  proposed  to 
conditionally  exempt  from  regulation 
those  types  of  recycling  operations  that 
do  not  present  a  significant  risk  of 
overaccumulation  before  recycling.  See 
48  FR  14477. 14486.  The  chief  types  of 
recycling  operations  that  would  have 
been  conditionally  exempt  were  those  in 
which  a  generator  reclaimed  its  own 
wastes,  those  in  which  a  reclaimer 
reclaimed  for  its  own  subsequent  use.  or 
when  wastes  were  reclaimed  pursuant 
to  batch  tolling  agreements.  Id.  At  the 
same  time,  we  indicated  that  we  were 
continuing  to  evaluate  whether 
hazardous  waste  leaks  and  spills  could 
occur  at  these  operations  (before 
prolonged  accumulation)  and  whether 
regulation  was  necessary  to  protect 
human  health  and  the  environment.  Id. 
at  14477.  In  essence,  we  investigated 
further  the  hypothesis  that  if  these 
wastes  were  handled  as  if  they  were 
products,  and  were  not 
overaccumulated,  they  would  be 
managed  safely  without  RCRA  controls. 

We  have  come  to  the  conclusion  that 
most  of  the  conditional  exemptions  that 
we  proposed  were  unjustified,  because 
the  risk  of  damage  from  spills  and  leaks 
at  these  facilities  indicates  that 
regulation  is  necessary  to  protect  human 
health  and  the  environment.  Simply 
because  a  waste  is  Hkely  to  be  recycled 
will  not  ensure  that  it  will  not  be  spilled 
or  leaked  before  recycling  occurs.  In  the 
first  place,  the  analogy  we  drew  at 
proposal — between  wastes  stored 
before  certain  types  of  recycling  and 
products  stored  before  use — is 
frequently  incorrect.  Wastes  in  many 
cases  have  little  independent  economic 
value,  but  are  recycled  to  avoid  disposal 
costs.  Persons  storing  this  type  of 
hazardous  waste  before  recycling  are 
very  much  like  persons  storing 
hazardous  waste  before  disposal:  there 
is  nothing  about  the  waste  that  makes  it 
so  valuable  that  safe  handling  is  assured 
absent  regulation. 

Furthermore,  safe  handling  is  not 
always  assured  even  for  hazardous 
wastes  that  are  more  like  commodities 
in  terms  of  value.  A  company's  decision 
on  how  carefully  wastes  are  handled 
before  recycling  turns  chiefly  on  a  range 
of  factors — principally  the  value  of  the 
wastes  being  recycled  and  the  value  of 
the  end  products  of  recycling  versus  the 
cost  of  purchasing  additional  raw 
materials,  the  profit  margin  of  the 
facility,  and  the  cost  of  improving  the 
integrity  of  the  facility.  Unless  the 
wastes  are  extremely  valuable  (as  in 
legitimate  precious  metal  reclamation) 
there  is  no  imperative  incentive  to  avoid 
leaks  and  spills.  In  confirmation,  there 
have  been  massive  leaks  of  high  purity 
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solvents  and  gasoline  (to  name  only 
some  of  the  more  va'.udble  commodities) 
from  product  storage  tanks,  showing  the 
risk  of  spillage  of  stored  commodities. 
The  recent  addition  of  Subtitle  1  to 
RCRA  to  control  leaks  from 
underground  product  storage  tanks 
conHrmathat  the  risk  of  harm  fro.-n 
spillage  is  significant.  Indeed,  there  have 
been  a  number  of  instances  of 
groundwater  contamination  caused  by 
improper  storage  of  hazardous  wastes 
awaiting  reclamation  by  their  generator, 
hazardous  wastes  being  reclaimed 
pursuant  to  batch  tolling  agreements, 
and  hazardous  wastes  being  reclaimed 
before  use  by  the  reclaimer — the 
situations  that  would  have  been 
conditionally  exempt  under  the 
proposal.  (See  Appendix  A.) 

Equally  important,  the  .^gcncy  already 
has  determined  that  it  is  necessary  to 
regulate  hazardous  waste  storage  in 
order  to  protect  human  health  and  the 
environment,  and  has  also  deteimined 
that  regulations  are  needed  to  prevent 
the  "uncontrolled  release  of  hazardous 
waste  constituents  into  the 
environment."  See  46  FR  2802.  2807 
(January  12, 1961).  These  prior  findings 
are  relevant  to  the  question  of  regulating 
hazardous  waste  storage  before 
recycling.  There  is  a  risk,  as  stated 
above,  that  spills  and  leaks  of 
hazardous  waste  will  occur,  even  if  the 
wastes  eventually  will  be  recycled. 
Spills  and  leaks  are  the  principal 
example  of  uncontrolled  hazardous 
waste  releases  from  storage  a.nd  thus 
ordinarily  require  regulatory  control. 
The  Agency  is  persuaded  that  its 
existing  findings  are  valid  for  hazardous 
wastes  stored  before  recycling  except  in 
those  situations  in  which  wastes  are  so 
economically  valuable  that  there  is  an 
economic  imperative  to  avoid  release. 

The  Agency  thus  finds  that  the  fdctu.il 
basis  for  most  of  the  conditional 
exemptions  in  the  proposal  was  not 
justified,  and  that  the  Agency's  general 
findings  as  to  the  reed  to  control 
hazardous  waste  storage  are  valid  for 
these  recycling  situations.  Hazardous 
wastes  stored  before  reclamation — even 
where  there  is  minimal  risk  of 
overaccumulation — still  can  present 
significant  potential  for  harm  to  human 
health  and  the  environment  if 
mismanaged,  and  market  mechanisms 
are  insufficient  to  prevent 
mismanagement  from  occurring. 
Regulation  thus  is  called  for. 

In  determining  the  level  of  regulation 
to  adopt  for  those  facilities  which  would 
have  been  conditionally  exempt,  the 
Agency  is  guided  by  the  principle  that 
the  paramount  and  overriding  statutory 
objective  of  RCRA  is  protection  of 


human  health  and  the  environment.  The 
statutory  policy  of  encouraging  recycling 
is  secondary  and  must  give  way  if  it  is 
in  conflict  with  the  principal  objective. 
See  48  FR  14474/1, 14492/2;  see  also 
H.R.  Rep.  No.  98-198.  sjpra.  at  46.*  We 
accordingly  have  determined  that,  for 
the  most  part,  the  conditional 
exemptions  we  proposed  were 
unwarranted  and  facilities  recycling  in 
these  ways  should  be  subject  to 
regulation  under  the  Subtitle  C  rules. 

///.  An  Overview  of  the  Final  Definition 
of  Solid  Waste 

A.  Materials  That  Are  Solid  Wastes 

The  revised  definition  of  solid  waste 
states  that  any  material  that  is 
abandoned  by  being  disposed  of. 
burned,  or  incinerated — or  stored, 
treated,  or  accumulated  before  or  in  lieu 
of  these  activities — m  a  solid  waste.  The 
remainder  of  the  definition  states  which 
materials  are  wastes  when  recycled. 

The  amended  defnitio.-:  adopts  the 
approach  that  for  secondary  materials 
being  recycled,  one  must  know  both 
what  the  material  is  and  how  it  is  being 
recycled  before  determining  whfther  or 
not  ii  is  a  Subtitle  C  waste  This 
approach  diffors  sharply  from  the 
existing  definiiion  (40  CFR  261.2).  which 
states  that  all  sludges,  and  virtually  all 
other  secondary  materials  (.'e  all  those 
that  are  sometimes  discarded  by  anyone 
managing  them  (see  fn.  2  above)),  are 
wastes  no  matter  how  they  are  recycled. 
In  understanding  the  revised  definition, 
therefore,  one  must  consider  the  types  of 
secondary  materials  in  conjunction  with 
types  of  recycling  practices. 

1.  Types  of  Recycling  Activities  That 
Are  Within  The  Agency  s  Subtitle  C 
furisdiction.  The  dofinition  states  that 
four  types  of  recycling  activities  are 
within  EPA's  jurisdiction: 

•  Use  constituting  disposal.  This 
activity  involves  directly  plarjng  wastes 
or  waste-derived  products  (a  product 
that  contains  a  hazardous  waste  as  nn 
ingredient)  onto  t.he  land.  Extending 
jurisdiction  to  waste-derived  products 
placed  on  the  land  represents  a  change 
from  the  proposal; 

•  Burning  waste  or  wasfe  fuels  for 
energy  recovery,  or  using  wastes  to 
produce  a  fuel; 

•  Reclamation.  This  activity  involves 
the  regeneration  of  wastes  or  the 
recovery  of  material  from  wastes; 


'The  Agency  also  doei  not  believe  that 
hazanlouf  waste  recycling  will  be  discouraged  in 
Ihoie  silualiuns  Ihal  we  now  intend  to  regulate.  Not 
only  do  the  incremental  costs  of  regulation  appear 
to  be  minimal  (see  Part  IV  of  this  preamble},  bul 
reguUtion  can  actually  encourage  recycling.  Sec  45 
FR  3JOP2  (May  19.  1980)  and  Section  U.A.  above. 


•  Speculative  accumulation.  This 
activity  involves  either  accumulating 
wastes  that  are  potentially  recyclable, 
but  for  which  no  recycling  market  (or  no 
feasible  recycling  market)  exists,  or 
accumulating  wastes  before  rccy.iing 
unless  73^  of  the  accumulated  material 
is  recycled  during  a  one  year  period. 
(This  provision  now  includes  the 
activity  referred  to  in  the  proposal  as 
overaccumulation  ) 

2.  Types  of  Secondary  Materials  That 
Are  Within  The  .Agency's  Subtitle  C 
furisdiction.  These  categories  of 
recycling  activities  then  are  divided 
further  according  to  the  type  of 
secondary  material  involved — spent 
materials,  sludges,  by-products,  or 
commercial  chemical  products  (a 
division  present  in  the  existing 
regulations— see  40  CFR  261.2(b)(l)(3)). 
We  also  have  clarified  the  proposal  by 
adding  a  new  category  of  scconda--^ 
material — scrap  metal. 

'Spent  materials" are  mateiials  that 
have  been  used  and  are  no  longer  fit  for 
use  without  being  regenerated, 
reclaimed,  or  otherwise  re-processed. 
Examples  are  spent  solvents,  spent 
activated  carbon,  spent  catalysts,  and 
spent  acids. 

"Sludges"  are  defined  in  RCRA  and 
the  implem.enting  regulations  as  residues 
from  treating  air  or  wastewater,  or  other 
re.sidue8  from  pollution  control     , 
operations.  (See  RCRA  section 
1004(26)(A)  and  40  CFR  280.10.) 

"By-products"  are  defined  essentially 
the  same  way  as  in  the  existing 
definition  to  encompass  those  residual 
materials  resulting  from  industrial, 
commercial,  mining,  and  agricultural 
operations  that  are  not  primary 
products,  are  not  produced  separately, 
and  are  not  fit  for  a  desired  end  u.se 
without  substantial  further  processing. 
The  term  includes  most  secondary 
materials  that  are  not  spent  materials  or 
sludges.  Examples  are  process  re.sidues 
from  manufacturing  or  mining  processes, 
such  as  d  -itillation  column  residues  or 
mini.ng  slags. 

"Commercial  chemical  products  "  are 
the  commercial  chemical  products  and 
intermediates,  off-specification  variants, 
spill  residues,  and  container  residues 
listed  in  40  CFR  261.33.  Although  these 
materials  ordinarily  are  not  wastes 
when  recycled  (see  45  FR  78540-541. 
November  25, 1980),  we  are  including 
ihsm  as  wastes  when  they  are  recycled 
in  ways  that  differ  from  their  normal 
use.  namely,  when  they  are  used  in  a 
manner  constituting  disposal,  or  when 
they  are  burned  for  energy  recovery, 
(assuming  these  materials  are  neither  a 
pesticide  nor  a  commercial  fuel). 
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"Scrap  metal"  is  defined  as  bits  or 
pieces  of  metal  that  are  discarded  after 
consumer  use  or  that  result  from  metal 
processing  operations.  Examples  are 
scrap  automobiles  and  scrap  radiators 
(commonly  referred  to  as  post-consumer 
scrap)  and  scrap  turnings  and  scrap 
fines  (commonly  referred  to  as  obsolete 
scrap). 

3.  Secondary  Materials  That  Are 
Subtitle  C  Wastes  When  Recycled  in 
Particular  Ways.  As  we  indicated  in  the 
proposal,  sludges  and  by-products 
sometimes  are  difficult  to  characterize 
as  wastes  or  non-wastes  when  they  are 
reclaimed.  48  FR  14476.  Many  by- 
products and  sludges  in  the  mining 
industry,  for  example,  are  routinely 
processed  further  to  recover  usable 
metals  in  a  manner  much  like  continued 
processing  of  the  virgin  ore.  As  stated 
above,  neither  the  Agency  nor  any 
commenter  could  devise  a  self- 
implementing  narrative  standard  that 
convincingly  distinguishes  between 
product-like  and  waste-like  sludges  and 
by-products  being  reclaimed. 

The  Agency  thus  has  structured  the 
final  regulation  so  that  the  Agency  must 
evaluate  these  materials  individually 
before  determining  whether  they  are 
subject  to  RCRA  jurisdiction  when  they 
are  to  be  reclaimed.  Thus,  in  the  final 
regulation,  only  sludges  and  by-products 
listed  in  40  CFR  261.31  and  261.32  are 
solid  wastes  when  reclaimed.' 

The  Agency  does  not  perceive  this 
difficulty  for  the  remaining  types  of 
recycling  over  which  we  have 
jurisdiction.  Thus,  all  secondary 
materials  [i.e.  all  spent  materials, 
sludges,  by-products,  and  scrap  metal) 
are  considered  to  be  wastes  when  they 
are  used  in  a  manner  constituting 
disposal,  are  burned  for  energy  recovery 
or  used  to  produce  a  fuel,  or  are 
accumulated  speculatively.  The  Agency 
proposed  that  only  listed  by-products 
would  be  wastes  when  burned  for 
energy  recovery  or  used  to  produce  a 
fuel,  but  is  changing  the  proposal  for  the 
reasons  stated  in  Section  II.V.O.  of  Part 
2  of  the  preamble. 


'The  Agency  intends  that  residues  derived  from 
reclaiming  listed  by-products  and  sludges  also  be 
considered  to  be  hsted  for  purposes  of  this 
regulation.  This  is  in  accord  with  40  CFR  Z81.3(c)[Z) 
and  (d)(2|  and  40  CFR  260.22(b).  These  provisions 
stale  that  residues  derived  from  treating,  storing,  or 
disposing  of  listed  hazardous  wastes  are  also 
considered  to  be  listed  hazardous  wastes,  and,  for 
delisting  purposes,  to  have  the  same  constituents  of 
concern  as  the  hazardous  wastes  from  which  they 
are  derived.  Under  the  amended  definition  of  solid 
waste,  therefore,  if  a  reclaimer  distills  a  listed  by- 
product, and  then  reclaims  the  resulting  distillation 
bottom,  the  distillation  bottom  also  is  considered  to 
be  a  listed  by-product  and  th^fore  a  waste  when 
reclaimed. 


The  following  table,  which  appears  in 
the  regulation  itself,  summarizes  when 


secondary  materials  are  solid  wastes 
when  recycled: 


TABLE  1.  Matrix  of  Which  Types  of  Secondary  Materials  Will  be  Defined  as  Solid  and  Hazardous 
Wastes  When  Recycled  and  Which  Types  of  Recycling  Activities  Constitute  Waste  Management 


Um  constituting 


Ye*.. 

Vaa.. 
vw.. 
Va*.. 

Yes.. 
Yaa.. 

Vw.. 


Spent  matanals  (t)olh  listed  and  nontisted/char- 

•ctenstic). 

Sludges  (listed) 

Skjdga*  (nonlated/chaiacMnsiic) 

By-producti  (Intad) 

By-products  (nonlisted/chatactenstic) 

Commwoal  chemical  products  hatad  in  40  CFR 

{  261  33  Hiat  ara  not  ordmanty  appliad  to  Itia 

land  or  txjmad  as  fuels. 
Scrap  metal.- 

Yea— Oefined  as  a  soM  waate 
No— Not  defined  es  e  soW  waste. 


In  addition,  there  are  certain  materials 
that  are  inherently  waste-like, 
regardless  of  how  they  are  recycled.  The 
Agency  has  reserved  the  right  to 
designate  these  materials  as  solid 
wastes,  and  has  designated  the 
chlorinated  and  dioxin  dibenzofuran 
containing  F020,  F022-F023,  F026.  and 
F028  wastes  as  solid  wastes  no  matter 
how  they  are  recycled. 

The  Agency  again  emphasizes  that  to 
determine  if  a  secondary  material  is  a 
RCRA  solid  waste  when  recycled,  one 
must  examine  both  the  material  and  the 
recycling  activity  involved.  A 
consequence  is  that  the  same  material 
can  be  a  waste  if  it  is  recycled  in  certain 
ways,  but  would  not  be  a  waste  if  it  is 
recycled  in  other  ways.  For  example,  an 
unlisted  by-product  that  is  reclaimed  is 
not  defined  as  a  solid  waste.  However, 
the  same  by-product  is  defined  as  a 
waste  if  it  is  recycled  by  being  (a) 
placed  on  the  land  for  beneficial  use,  (b) 
incorporated  into  a  product  that  is 
placed  on  the  land  for  beneficial  use,  (c) 
burned  as  a  fuel,  (d)  incorporated  into  a 
fuel,  or  (e)  accumulated  speculatively. 
Obviously,  the  by-product  also  is  a 
waste  whenever  it  is  disposed  of  or 
incinerated  rather  than  recycled, 

B.  Secondary  Materials  That  Are  Not 
Solid  Wastes 

Not  all  recycling  activities  involve 
waste  management.  Based  on  our 
reading  of  the  statute  and  legislative 
history,  the  definition  excludes  two 
activities  involving  direct  use  or  reuse  of 
secondary  materials,  and  one  activity 
where  these  materials  are  recycled 
without  first  being  reclaimed  by  being 
returned  as  a  raw  material  substitute  to 
the  original  primary  production  process. 
These  activities  ordinarily  will  not  be 
considered  to  involve  waste 


Burning  tor 

energy  recovery, 

or  use  to 

pioducealuel 


Reclamation 


Yes 

Yea 
Yea 
Yea 
Yea 
Yea 

Yea 


Yes 

Yea 
No,. 
Yea 
No.. 
No.. 

Yea 


Specuietive 
accumulation 


Yaa. 

Ya*. 
Yea. 
Yea. 
Yea. 
Na 


Yea. 


management  because  they  are  like 
ordinary  production  operations  or 
ordinary  usage  of  commercial  products. 

(1)  Using  or  reusing  secondary 
materials  as  ingredients  or  feedstocks  in 
production  processes.  When  secondary 
materials  are  directly  used  as  an 
ingredient  or  a  feedstock,  we  are 
convinced  that  the  recycled  materials 
are  usually  functioning  as  raw  materials 
and  therefore  should  not  ordinarily  be 
regulated  under  Subtitle  C.  Examples 
are  using  fly  ash  as  a  constitutent  in 
cement,  or  using  distillation  bottoms 
from  the  manufacture  of  carbon 
tetrachloride  as  feedstock  in  producing 
tetrachloroethylene.  However,  when 
distinct  components  of  the  material  are 
recovered  as  separate  end  products  (i.e.. 
recovering  lead  from  scrap  metal  in 
smelting  operations),  the  secondary 
material  is  not  being  used,  but  rather 
reclaimed  and  thus,  would  not  be 
excluded  under  this  provision.  The  other 
major  exception  to  this  provision  is 
when  spent  materials,  by-products, 
sludges  or  scrap  metal  are  used  as 
ingredients  in  waste-derived  fuels  or  in 
waste-derived  products  that  will  be 
placed  on  the  land.  In  these  situations, 
not  only  is  the  spent  material,  sludge, 
scrap  metal,  or  by-product  a  solid  waste 
but  the  waste-derived  product  remains 
subject  to  RCRA  jurisdiction  as  well. 

(2)  Using  or  reusing  secondary 
materials  as  effective  substitutes  for 
commercial  products.  When  secondary 
materials  are  directly  used  as 
substitutes  for  commercial  products,  we 
also  believe  these  materials  are 
functioning  as  raw  materials  and 
therefore  are  outside  of  RCRA's 
jurisdiction  and,  thus,  are  not  wastes. 
Examples  are  certain  sludges  that  are 
used  as  water  conditioners  and  by- 
products hydrochloric  acid  from 
chemical  manufacture  used  in  steel 
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pickling.  In  these  examples,  the  recycled 
materials  are  substituting  for  other 
commercial  products,  and  material 
values  are  not  being  recovered  from 
them. 

(3)  Return  of  secondary  materials  to 
the  original  primary  production  process 
in  which  they  are  generated  without 
first  reclaiming  them.  When  secondary 
materials  are  returned  to  the  original 
primary  production  process  (from  which 
they  are  generated)  without  first  being 
reclaimed,  we  likewise  believe  this 
recycling  activity  does  not  constitute 
waste  management.  This  provision  has 
been  modified  from  the  proposal  to 
cover  more  precisely  those  closed-loop 
production  processes  that  use  secondary 
materials  as  return  feed  to  the  original 
primary  process. 


C.  Variances  From  Classincution  as 
Solid  Wastes 

We  also  have  promulgated  variance 
provisions  allowing  the  Regional 
Administrator  or  authorized  States  to 
determine  that  certain  materials  that  are 
to  be  recycled  are  not  solid  wastes. 
There  are  three  such  variances: 

•  Materials  accumulated  without 
sufficient  amounts  being  recycled.  The 
Agency  proposed  that  persons  failing  to 
recycle  75%  of  their  accumulated  waste 
material  could  petition  the  Regional 
Administrator  to  declare  that  the 
material  is  not  a  waste.  We  are  retaining 
this  provision  and  are  formally  terming 
it  a  variance; 

•  Materials  that  are  reclaimed  and 
then  reused  within  the  original  primary 
production  process  in  which  they  were 
generated.  The  Agency  proposed  a 


complete  exclusion  for  this  type  of 
situation,  referred  to  in  the  proposal  us 
closed-loop  recycling.  We  are  now 
convinced  that  the  proposal  was  too 
broad  but  that  individual  exclusions 
may  be  warranted:  and 

•  Materials  that  are  reclaimed  but 
must  be  reclaimed  further  before 
material  recovery  is  completed.  This 
variance  would  allow  individual 
consideration  of  whether  an  initial 
reclamation  process  is  only  minimal 
processing  or  whether  it  substantially 
completes  the  recycling  process. 

The  following  tables  summarize  the 
differences  between  the  final  and 
proposed  rules  with  respect  to  the 
secondary  materials  that  are  and  are  not 
solid  and  hazardous  wastes  when 
recycled: 

WUJNQ  COM  UeO-SIMI 


J  A 


1985 


UMI 


-  33  - 

Table  2:     Secondary  Materials  That  Are  Solid  and  Hazardous 
Wastes  when  Recycled:     Proposal  v.  Final  Rule 


Use  Consti- 
tuting 
Disposal 

Burning  for  Ehergy 
Recovery,  Use  to 
Prcxiuce  a  Fuel, 
or  Fliels  Containing 
These  Materials 

Reclanation 

Speculative 
AccuDulaticn 

Spent  Materials 
(both  listed  and 
non-listed  echibi 
ting  a  characterii 
tic) 

t- 

B- 

*/ 
Final 

Proposal 

Final 

Proposal 

Final 

Proposal 

Final 

Proposal 

Yes... 

Yes... 

Yes • . . 

Yes... 

T6S ... 

Yes... 

Yes ... 

Yes... 

Sludlges  (listed) 

Yes... 

Yes... 

Yes... 

Yes... 

Yes.. 

Yes... 

Yes. . . 

Yes... 

S  lucres  (non- 
listed  exhibiting 
characteristic) 

a 

Y6S* • • 

Yes... 

Yes. . . 

Yes... 

No... 

No... 

Yes. . . 

Yes. . . 

By-products  (list( 

Bd) 

Yes... 

Yes... 

Yes. . . 

Yes... 

Yes.. 

Yes... 

Yes. . . 

Yes... 

By-Prodiicts 
(non-listed  exhibit- 
ing a  character- 
istic) 

Yes. . . 

Yes... 

Yes. . . 

No... 

No... 

No... 

Yes. . . 

Yes... 

Caiiuercial  chemi- 
cal products 
listed  in  40  CFR 
§261.33  that  are 
not  ordinarily 
applied  to  the 
land  or  burned 
as  fuels 

Yes. . . 

Yes... 

Yes... 

Yes... 

No... 

No... 

No... 

No... 

Scrap  Metal 

Yes. . • 

Yes . . . 

Yes.. . 

**! 

Yes . . . 

■k*! 

Yes... 

Yes... 

Yes  =  Defined  as  a  solid  waste 

No  »•  Not  defined  as  a  solid  waste 

*/       Final  rule  includes  hazardous  waste-derived  products  (prcxlucts  containing  a  hazardous  waste) 

that  are  placed  on  the  land.     The  proposal  did  not  cover  these  waste-derived  products. 
**/     Some  screp  metal  was  classified  as  a  by-product  under  the  proposed  rule,  and  this  type  of 

scrap  metal  would  not  have  been  a  waste  v*ieh  reclaimed  or  burned  for  energy  recovery. 
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Table  3.  Materials  That  Abe  Not  Solid 
And  Hazardous  Wastes  When  Recycled: 
Proposal  v.  Final  Rule 


-L 


Fmalnito 


W  S«cond»y  nnnruli  laad 
or  rausad  a*  «vadwnts 


(bl  Sacondw  TiaMnM  uMd 
«  rauMd  at  ibatlulai 
*or  raw  malanals  «  enmoiy 
pracassaa 

K)  Sacondary  malanals  uaad 
or  rauMd  <i  a  patacular 
function  as  a  subsMuM  •« 
a  comnaraal  product 

(d)  Sacondary  malanals  ra- 
claimad  al  ma  plani  Ma 
andtalumad  to  Mia  ongvial 
l^odurton  procass 

('closed-loop  racycl»ig') 


Sama.  aiuMpl  malanals  usad 
X  a  product  thai  «  appkad 
M  land  tar  baneficitf  uaa 
iredslinad  as  wasMs. 

Modifiad  and  subswnad  x  dl 


Sams 


Modrfwd  lo  apply  lo  sacond- 
ary malanals  ratumad  as 
raaii  matarials  lo  tha  ongh 
nal  pnmary  production 
procass  mUhoul  Vst  b«<ng 


ondvy  maisnsn  •m  «• 


kimad  lo  Iha  on^nal  proc- 
ass ars  alig«le  ior  a  varv 
■ncs   llom  bang  a   solid 


le)  Unfesiad  Mudges  and  by-    Sama. 

products     tttal     ars     «•■ 


(*)       UnMad      by  products  Changad   »i«a  by-products 

bunad  as  toals  or  mcoipo-  srs  def>iad  as  wastas  <n 

ratad  mo  hiais.  thaimairuia 

fg)    (Not    ^Mcifca'iy     pro-  Black  kquor  r«cycied  as  pact 

Po*«»  at  tha  Kra«  papar  procass 

m)    (Not    tpaoAcaSy    pro-  ,  Spant  suMunc  acid  usad  m 

POSWfl.  making  wgm  suHunc  acA 


MLUNQCOOC 


1985 


Taol*  4;   Oacision  Traa  for  Deciding  which 
Sacondary  Hdccrlals  Are  solid  Wastes  When 
Kecycled 


M 


Secondary 
•Utr'l 


Is  material  used  in  a 
■anner  constituting 
disposal 


Is  material  exclu<fed 
under  40  CFR  261.4(a) \ 


Jtt. 


Material  is  not 
a  solid  waste 


/v. 


Material  is  a 
solid  waste 


M, 


Is  aaterial  recycled 


Mi 


It 


Material  is  a 
solid  waste 


Is  material  used  as  a 
fuel  or  used  to  pro- 
duce a  tuel 


VcS 


Is  material  inherently 
«M*te-lili«  under  40  CFR 
3«1.2(d) 


Ah 


IS  material  accumulated 
speculatively 


M» 


Is  material  use/reused; 

-  as  ingredient 

-  as  substitute  for 
comsiercial  product 

-  in  closed-loop 
process 


\ka 


M> 


contijtued  on 
next  page 


Is  material  used 
in  a  product  that 
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Part  II:  Secondary  Materials  That  Are 
Subtitle  C  Solid  and  Hazardous  Wastes 
When  Recycled 

/.  Definitions  of  Particular  Terms  Used 
in  the  Amended  Definition  of  So/id 
Waste 

A.  Spent  .Vtaterials/Siudges/By- 
Products/Scrap  Metal 

The  final  definition  classiHes  the 
universe  of  secondary  materials  that  are 
wastes  when  recycled  2s  ei'her  sludges, 
spent  materials,  by-products,  or  scrap 
metal.' With  the  exception  of  scrap 
metal,  this  is  the  same  classification 
scheme  as  in  the  proposed  rule.  See  48 
FR  14476/2.  We  have  not  changed  the 
proposed  definition  of  "sludge."  hut  are 
clarifying  what  we  moan  by  spent 
materials  and  by-products.  We  also  are 
explaining  the  new  deHnition  of  scrap 
metal. 

1.  Spent  Materials.  We  are  continuing 
to  define  spent  materials  as  those  which 
have  been  used  and  are  no  longer  fit  for 
use  without  being  regenerated, 
reclaimed,  or  otherwise  re-processed,  in 
response  to  comments,  however,  we 
have  altered  the  wording  of  the 
definition  of  spent  material  to  express 
this  concept  more  clearly.  As  the 
proposal  was  worded,  a  spent  material 
was  one  that  had  been  used  and  no 
longer  could  serve  its  original  purpose. 
The  Agency's  reference  to  original 
purpose  was  ambiguous  when  applied  to 
situations  where  a  material  can  be  used 
further  without  being  reclaimed,  but  the 
further  use  is  not  identical  to  the  initial 
use.  An  example  of  this  is  where 
solvents  used  to  clean  circuit  boards  are 
not  longer  pure  enough  for  that 
continued  use,  but  are  still  pure  enough 
for  use  as  metal  degreasers.  These 
solvents  are  not  spent  materials  when 
used  for  metal  degreasing.  The  practice 
is  simply  continued  use  of  a  solvent. 
(This  is  analogous  to  using/reusing  a 
secondary  material  as  an  effective 
substitute  for  commercial  products.)  The 
reworded  regulation  clarifies  this  by 
stating  that  spent  materials  are  those 
that  have  been  used,  and  as  a  result  of 
that  use  become  contaminated  by 
physical  or  chemcial  impurities,  and  can 
no  longer  serve  the  purpose  for  which 
they  were  produced.  (This  reworded 
definition  appropriately  parallels  the 
definition  of  "used  oil" — a  type  of  spent 
material— in  RCRA  section  1004{36).) 

In  response  to  comment,  we  dlso  note 
that  leftover,  unreacted  raw  materials 
from  a  process  are  not  spent  materials. 
since  they  never  have  been  used. 


Unreacted  raw  materials  thus  are  not 
subject  to  RCRA  jurisdiction  unless  they 
are  discarded  by  being  abandoned. 

2.  Scrap  Metal— a.  Classification.  We 
have  added  a  new  deHnition  of  scrap 
metal  to  the  final  regulations.  At 
proposal,  scrap  metal  that  was 
generated  as  a  result  of  use  by 
consumers  (copper  wire  Sij-ap,  for 
example)  was  defined  uj  a  spent 
material.  'This  type  of  scrap  is  usually 
referred  to  as  "obsolete  scrap".)  Scrap 
from  metal  processing,  en  the  other 
hand  (such  as  turnings  from  machining 
operations]  was  defined  as  a  by- 
product. (It  is  usually  called  "prompt 
scrap".)  Yet  the  scrap  metal  in  both 
cases  is  physically  identical  [i.e..  the 
composition  and  hazard  of  both  by- 
product and  spent  scrap  is  essentially 
the  same)  and,  when  recycled,  is 
recycled  in  the  same  way — by  being 
utilized  for  metal  recovery  (generally  in 
a  secondary  smelting  operation). 

In  light  of  the  physical  similarity  and 
identical  means  of  recycling  of  prompt 
scrap  and  obsolete  scrap,  the  Agency 
has  determined  that  all  scrap  metal 
should  be  classified  the  same  way  for 
regulatory  purposes.  Rather  than 
squeeze  scrap  metal  into  either  the 
spent  material  or  by-product  category, 
we  have  placed  it  in  its  own  category. 

b.  Recycled  Hazardous  Scrap  Metal  is 
a  Solid  Waste.  We  have  further 
determined  that  for  purposes  of  the 
regulations  implementing  Subtitle  C  of 
RCRA.  all  scrap  metal  that  would  be 
hazardous'  is  a  solid  waste  when 
disposed  of  or  when  recycled  (although, 
as  explained  in  more  detail  below,  it  is 
exempt  from  Subtitle  C  regulation  at  this 
time  when  recycled).  Scrap  metal  is 
waste-like  in  that  it  is  a  used  material 
that  is  no  longer  fit  for  use  and  must  be 
reclaimed  before  it  can  be  used  again,  or 
is  a  process  residue  that  must  be 
recovered  in  a  different  operation  from 
the  one  in  which  it  was  generated. 

We  also  believe  that  scrap  metal 
comes  within  the  series  of  statutory 
definitions  which  state  generally  that 
materials  from  which  resources  are 
recovered  are  solid  wastes.  See  RCRA 
sections  10O4  (19),  (30).  (22).  (7),  (18). 
(23).  and  (24):  see  also  48  FR  at  14502/1- 
2.  Based  on  these  provisions,  the  Agency 
has  stated  that  most  reclamation 
operations  involve  waste  management, 
and  ail  reclamatioivoperations  utilizing 
materials  that  have  been  used  and  that 
must  be  reprocessed  before  they  can  be 
reused  constitute  waste  management. 
We  believe  that  scrap  metal  that  is 


'Commercial  chemical  product!  lis'ed  in  |  2S1.J3 
olso  are  waste*  when  recycled  to  the  land  or  burned 
a»  fuels,  when  this  is  not  their  normal  manner  of 
u.se. 


'For  clarincalian  of  rhia  point,  see  the  discussion 
of  i  261 1(b).  Section  II. V  of  this  pan  of  the 
preamble. 


being  reclaimed  fits  within  these 
provisions. 

c.  Definition  of  Scrap  Metal  and 
Regulatory  Distinctions  Between  Scrap 
Metal  and  Other  Metal-Containing 
Wastes  That  Are  Recycled.  Although 
we  are  defining  haza.'dous  scrap  metal 
as  a  Subtitle  C  waste  when  recycled,  we 
are  exempting  such  metal  from 
regulation  for  the  time  being.  We  need 
to  study  types  of  scrap  metal  and  types 
of  management  practices  further  before 
deciding  on  an  appropriate  regulatory 
regime  (if  any).  It  thus  is  important  to 
distinguish  scrap  metal  from  other 
metal-containing  wastes  that  are  subject 
to  Subtitle  C  regulations  when  recycled. 
See  Section  II.H  4.  of  Part  III  of  the 
Preamble. 

Scrap  metal,  as  defined  in  this  rule, 
means  bits  and  pieces  of  metal  parts 
[e.g..  bars,  turnings,  rods,  sheets,  wire), 
or  metal  pieces  that  are  combined 
together  with  bolts  or  soldering  [e.g.. 
radiators,  scrap  automobiles,  railroad 
box  cars),  which  when  worn  or 
superfluous  can  be  recycled.  Put  another 
way,  scrap  metal  is  denned  as  products 
made  of  metal  that  become  worn  out  (or 
are  off-specification)  and  are  recycled  to 
recover  their  metal  content  or  metal 
pieces  that  are  generated  from 
machining  operations  [i.e.,  turnings, 
stampings,  etc.)  which  are  recycled  to 
recover  metal.  Materials  not  covered  by 
this  term  include  residues  generated 
from  smelting  and  refining  operations 
[i.e.,  drosses,  slags,  and  sludges),  liquid 
wastes  containing  metals  [i.e.,  spent 
acids,  spent  caustics,  or  other  liquid 
wastes  with  metals  in  solution),  liquid 
metal  wastes  [i.e.,  liquid  mercury),  or 
metal-containing  wastes  with  a 
significant  liquid  component,  such  as 
spent  batteries. 

We  have  defined  scrap  metal  in  this 
way  based  on  our  general  understanding 
of  the  way  industry  uses  this  term.  As 
noted,  this  definition  does  not  include 
liquid  spent  materials  that  contain 
metals.  Liquids  are  different  from  metal 
pieces  in  content,  physical  form,  and 
manageability.  Members  of  both  the 
National  Association  of  Recycling 
Industries  (NARI)  and  the  Institute  for 
Scrap  Iron  and  Steel  (ISIS)  also 
generally  agree  that  liquid  wastes  are 
not  commonly  referred  to  as  scrap 
metal.  Although  these  metal-bearing 
liquids  and  scrap  metal  are  both 
classified  as  soiid  wastes  under  this  rule 
(if  hazardous),  the  regulatory 
significance  of  not  including  these 
liquids  as  scrap  metal  is  that  the  liquids 
are  subject  to  immediate  regxdation 
when  they  are  reclaimed  (assuming  they 
are  hazardous  spent  materials,  listed 
sludges,  or  lisfeiJ  by-products)  whereas 


scrap  metal  is  not.'"  It  is  the  Agency's 
judgment  that  immediate  regulation  of 
metal-bearing  liquids  is  appropriate 
because:  (1)  (As  liquids)  They  need 
special  precautions  when  managed.  (2) 
the  current  regulatory  regime  in  Parts 
264-265  is  appropriate,  and  (3)  wastes  of 
this  type  have  been  linked  to  a  series  of 
damage  incidents  when  stored  before 
reclamation.* '  The  reasons  for  deferring 
regulation  of  scrap  metal  thus  do  not 
apply  here. 

Similar  reasoning  underlies  the 
Agency's  classification  of  spent  lead- 
acid  batteries  as  a  spent  material, 
subject  to  immediate  regulation  when 
reclaimed.  Spent  batteries  are  different 
in  physical  form  from  scrap  metal 
because  they  contain  substantial 
amounts  of  liquid  acid.  As  discussed  in 
Section  II.G.  of  Part  III  of  this  premable, 
it  is  appropriate  to  immediately  regulate 
the  storage  of  spent  lead-acid  batteries 
at  reclamation  facilities.  We 
consequently  are  classifying  and 
regulating  spent  batteries  differently 
from  scrap  metal. 

Scrap  metal  is  also  classified 
differently  from  metal-containing 
process  residues  such  as  slags,  drosses, 
and  sludges  partly  because  it  is  different 
in  physical  form  and  content.  More 
importantly,  these  residues  can  be 
involved  in  recovery  operations  that 
amount  to  on-going  processing  of  the 
virgin  material  and  so  are  not  invariably 
wastes  when  utilized  for  metal  recovery. 
As  noted  above,  this  is  not  the  case 
when  scrap  metal  is  recovered.  For  this 
reason,  all  hazardous  scrap  metal  is 
classified  as  a  waste  (although  exempt 
from  regulation  at  this  time),  while 
sludges  and  by-products  being 
reclaimed  must  be  identified  more 
particularly  by  listing  before  they  are 
wastes. 

3.  By-products  Versus  Co-products. 
We  are  also  modifying  the  definition  of 
by-product.  In  the  proposed  rule,  we 
said  by-prodticts  were  not  primary 
products  and  were  not  solely  or 
separately  produced.  This  language  did 
not  directly  address  situations  where 
there  are  a  number  of  co-products  being 
produced.  By  "co-product"  we  mean  a 
material  produced  for  use  by  the  general 
public  and  suitable  for  end  use 
essentially  as-is.  Examples  are  sulfuric 


'"  In  particular,  in  reviewing  a  booklel  published 
by  (he  National  Association  of  Recycling  Industries 
(NARI)  which  classifies  non-ferrous  scrap  into  133 
different  categories,  most  of  the  categories 
described — approximately  95  percent — refers  to 
metal  pieces  [i.e..  wire,  castings,  clippings,  sheet 
meial.  slabs,  etc.).  See  NARI  Circular  NF-82. 
Standard  Classirication  for  Non-Ferrous  Scrap 
Metal.  The  Institute  of  Scrap  Iron  and  Steel  (ISIS) 
likewise  classifies  scrap  metal  as  metal  pieces. 

' '  See  Appendix  A. 


acid  from  smelters'  metallurgical  acid 
plants,  various  metals  produced  in 
tandem  by  smelting  operations  (such  as 
lead  recovered  from  primary  copper 
smelting  operations),  or  co-products 
such  as  kerosene,  asphalt,  or  pitch  from 
petroleum  refining.  These  co-products 
are  not  (and  were  never  intended  to  be) 
covered  by  the  regulations. 

We  therefore  are  clarifying  the 
definition  to  indicate  that  by-products 
are  materials,  generally  of  a  residual 
character,  that  are  not  produced 
intentionally  or  separately,  and  that  are 
unfit  for  end  use  without  substantial 
processing.  Examples  are  still  bottoms, 
reactor  cleanout  materials,  slags,  and 
drosses. 

On  the  other  hand,  materials 
produced  intentionally,  and  which  in 
their  exisiting  state  are  ordinarily  used 
as  commodities  in  trade  by  the  general 
public,  are  considered  to  be  co-products 
and  not  by-products."  In  response  to 
comment,  we  also  note  that  these 
materials  can  be  produced  from  a 
combination  of  processes  at  a  facility, 
and  need  not  result  from  one  single 
process.  (It  is  also  possible  to  put  a  by- 
product to  use — for  example  a  still 
bottom  can  be  used  as  an  intermediate 
to  make  a  new  product.  The  still  bottom 
would  not  be  considered  a  waste  under 
the  amended  definition  due  to  its 
manner  of  recycling — use  as  an 
ingredient.  It  would,  however,  still  be  a 
by-product). 

B.  Definitions  of  Incinerator.  Boiler,  and 
Industrial  Furnace 

1.  General  Classes  of  Combustion 
Units.  Many  enclosed  devices  are  used 
to  treat  hazardous  waste  through 
controlled  flame  combustion."  The 
proposed  regulations  divided  that 
universe  into  three  groups:  incinerators, 
boilers,  and  industrial  furnaces.  We  are 
adopting  this  same  tripartite  division  in 
the  final  rule.  The  Agency  already 
regulates  the  emissions  from  hazardous 
waste  incinerators  and  intends  to 
regulate  the  emissions  from  combustion 
units  that  bum  hazardous  wastes  for 
energy  recovery.  Regulation  will  be 
established  at  a  level  that  is  necessary 


"  We  note,  however,  that  products  or  co-products 
thai  include  hazardous  wastes  as  ingredients  are 
classified  as  wastes  when  they  are  to  be  burned  for 
energy  recovery  or  placed  directly  on  the  land  for 
beneficial  use.  See  Sections  V.C.  and  V.D.  of  this 
part  of  the  preamble. 

"  There  are  also  a  few  hazardous  waste 
management  devices  which  rely  on  thermal 
treatment,  but  do  not  directly  combust  the  treated 
waste.  EPA  will  allow  permitting  of  those  devices 
under  the  criteria  of  40  CFR  Part  264.  Subpart  P: 
Other  Thermal  Treatment,  or  under  the  criteria  of  40 
CFR  Part  264.  Subpart  X:  Miscellaneous  Waste 
Management,  following  promulgation  of  those 
Subparts. 


to  protect  human  health  and  the 
environment.  It  is  necessary  to 
distinguish  among  the  types  of 
combustion  units,  however,  because 
incinerators  are  being  regulated  sooner 
than  boilers  and  industrial  furnaces,  and 
because  the  ultimate  standards  for 
boilers  and  industrial  furnaces  may  vary 
from  each  other,  as  well  as  from  the 
standards  for  incinerators. 

2.  Definition  of  Incinerator 
Incinerators  burning  hazardous  waste 
are  subject  to  the  permitting  standards 
of  40  CFR  Part  264.  Subpart  O.  An 
incinerator  is  defined  as  any  enclosed 
device  that  is  neither  a  boiler  nor  an 
industrial  furnace  that  uses  controlled 
flame  combustion  to  treat  waste.  This 
definition  differs  from  the  text  of  the 
proposal  in  order  to  make  it  clear  that 
the  three  deGned  units — incinerators, 
boilers,  and  industrial  fumaces^KJOver 
the  entire  universe  of  enclosed  devices 
using  controlled  flame  combustion  to 
treat  hazardous  waste.  The  regulation 
also  amends  the  former  definition  of 
incinerator,  promulgated  on  May  19. 
1980.  which  defines  the  device  in  terms 
of  the  primary  purpose  for  which  wastes 
are  burned.  However,  this  change  is 
essentially  a  clarification  of  the  existing 
rules  which  should  have  little  effect  on 
the  number  or  identity  of  units  already 
subject  to  Subpart  O.  As  we  stated  at 
proposal,  incinerators  are  built  to 
destroy  hazardous  waste,  so  wastes 
burned  in  them  are  obviously  being 
biuTied  for  the  primary  purpose  of 
destruction.  48  FR  14484/2. 

The  May  19, 1980  definition  focused 
on  whether  each  waste  fuel  was  burned 
for  the  primary  purpose  of  destruction. 
Today's  regulatory  scheme  more 
appropriately  describes  how  one  can 
examine  the  nature  of  the  combustion 
unit  to  recognize  combustion  for 
purposes  other  than  destruction.  It  then 
classifies  units  used  for  those  activities 
as  either  boilers  or  industrial  furnaces.  If 
combustion  of  a  waste  does  not  meet 
the  criteria  for  those  classes,  then  the 
primary  purpose  of  its  combustion  is 
necessarily  destruction.  Thus,  it  should 
properly  remain  subject  to  the 
permitting  standards  of  Part  264. 
Subpart  O. 

Comforming  changes  are  being  made 
in  §§  264.340  and  265.340  defining  the 
applicability  of  Subpart  O's  standards 
for  incinerators.  Similarly.  §  265.370. 
defining  the  applicability  of  the  interim 
status  standards  for  other  thermal 
treatment,  is  being  amended.  These 
changes  clarify  the  coverage  of  flame 
combustion  devices,  but  do  not  alter 
existing  obligations. 

3.  Definition  of  Boiler.  Boilers  burning 
hazardous  waste  for  energy  recovery 
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now  fall  within  the  exemption  from 
regulation  of  actual  recycling  processes 
found  in  40  CFR  261.&  pending 
promulgation  of  substantive  regulations 
controlling  emissions  from  burring 
hazardous  wastes  in  them  as  may  be 
necessary  to  protect  human  heaidi  and 
the  envirotunent.  Thus,  boilers  do  not 
now  require  RCIL\  permits  to  continue 
their  combustion,  activities  (Storage  of 
certain  hazardous  wastes  before  burning 
requires  a  storage  permit  and  the 
transport  of  these  wastes  is  regulated, 
however.  See  40  CFR  291.6(b) ) 

a.  Adoption  of  a  Standard  Based  en 
Integra/  Design  of  the  Device.  The 
definition  of  boilers  focuses  or  physical 
indicia  of  their  legitimate  use  for  energj' 
recovery.  The  final  definition,  like  the 
proposal  relies  upon  the  concepts  of 
integral  design,  combustion  efficiency. 
and  enerjjy  recoven.  Thii  reflects  the 
fact  that  boilers,  unlike  incineratcrs,  are 
designed  and  operated  to  convert  fuel 
into  .more  usuable  energy  (generally 
steam).  This  is  most  efficiently  done 
when  energy  recovery  devices,  such  is 
water  vessels,  are  ph-.sicaily  in  contact 
with  (m'pgrallv  connected  tol  the 
combustion  chamber  in  which  the  fuel  is 
burned.  '•  EP .A  con.se<;r.ently  prGpc«ed 
that  the  combustion  chamber  anii  heat 
recovery  sections  of  a  boiler  must  be  of 
integral  design — physically  f  jrmed  into 
a  single  ur.it — and  thwt  sigr.ificanl  heat 
recovery-  must  take  place  m  the 
combastion  chamber  by  means  of 
radiant  heat  transfer. 

Many  parties  commented  on  the 
proposed  definition  Some  had 
generalized  objections  to  ihe  ciaaic 
concept  of  a  test  based  on  physical 
criteria,  argumg  that  it  would  stifle 
innovation  and  that  it  was  unrelated  to 
environmental  protection.  Others  had 
specific  criticisms  related  to  the 
proposal  s  exclusive  reliance  on  radiant 
heat  transfer  as  the  measure  of 
■'significant  heat  recovery."  Commenters 
also  described  a  few  specific  types  of 
legitimate  boilers  which  might  not  meet 
the  proposed  "integral  design    test. 

EPA  has  considered,  but  i^ 
unpersaaded  by,  the  gentral  cn.icism  of 
the  rule's  reliance  O'l  physical  crteria  to 
differentiate  between  these  units. 
Significant  regulatory  consequences 
spring  from  the  distinctions  between 
classes  of  combustion  devices.  Thus,  it 
is  important  that  the  tests  for  those 
distinctions  be  unambiguous  and  easy  to 
apply  The  physical  test  of  integral 


■*van  .N'os^rtind's  Scientific  Encyclopedia  (5lh 
Ed.)  at  SJ't-Jai  dpfines  "boiler  surface    as  those 
parts    wh.ch  ire  in  conldc!  wilh  the  hoi  gases  ;m 
one  side  and  water  or  a  mJHlure  of  water  und  steam 
on  the  other  side."  See  also.  McGraw  llill 
Encyclopfdia  of  Science  and  Technology )  198:)  at 
362-305. 


design  meets  those  needs.  The  test  also 
has  environmental  signiHcance  since  it 
will  pinpoint  those  cases  in  which  the 
unit  is  not  designed  to  achieve  efficiiint 
energy  recovery  and,  thus,  cannot  be 
relied  upon  to  attain  complete 
combustion. 

Adverse  impacts  on  innovation  are 
unlikely  to  occur  since  the  test  focuses 
on  efficient  transfer  of  energy  from  fuel 
to  fluids — the  most  common  and 
widespread  element  of  boiler 
technology.  Furthermore,  extensive 
comments  actually  identified  only  two 
limited  classes  of  boilers  for  which  the 
test  could  be  inappropriate:  the  final 
regulation  specifically  deals  wi;h  those 
classes,  as  discussed  below  Finally, 
EPA  has  provided  for  a  case-by-case 
determination  that  a  unit  is  a  legitimate 
boiler,  based  on  an  assessment  of 
specified  relevant  factors. 

Under  the  fi.nal  ru!-?  therefore,  the 
great  majority  af  bc'lers  can  be 
unambiguously  identified  by  a  simple 
examinahon  of  physical  design  while  a 
case-by -case  assesamaot  can  be  made 
of  the  few  units  for  which  it  is  poA%ib!e 
thc>t  the  physical  test  is  inapprtrf  n<j»e 

b.  Supplementation  of  Integral  Design 
Standard  Wim  Addnic.io!  Physical 
Standards.  The  integral  design  ie3L*i3 
supplemented  by  quant  fied  cruerij  for 
continuous  and  long  tfr.Tn  energy 
recrv-="r.   These  supplementary  tests  are 
designed  to  ensure  that  units  that  are 
physicr  ''y  designed  as  brilers  are  not 
actually  being  used  to  destnjv 
hazardous  waste.  In  the  final  regulation 
these  criteria  are  quantified  and  pla-rod 
in  the  regilation  to  avoid  the  ambiguity 
about  regulatory  coverage  «*hich  might 
have  arisen  if  they  had  been  kft  in  the 
preamble,  as  at  proposal.  (A  specific 
background  document  explains  these 
criteria  in  detail.) 

The  final  definihon  does  include 
several  changes  based  on  specific 
technical  comments.  These  are 
discussed  in  the  background  document; 
however,  the  major  points  are 
menfior.!?d  here. 

First,  the  definition  of  bciler  now 
identifies  specific  units — process 
heaters  and  fluidized  bed  combustion 
units — which  are  generally  recognized 
as  boilers  but  for  which  the  integral 
design  test  is  not  determinative  of 
whether  the  unit  is  a  boiler.  Historically, 
these  units  have  (jenerally  been 
regarded  as  legitimate  boilers  despite 
the  fact  that  they  might  not  meet  a  strict 
integral  design  test.  As  such,  they  would 
often  qualify  for  the  case-by-case 
classification  procedure,  assuming  they 
meet  the  energy  recovery  criteria.  The 
explicit  reference  to  them  in  the 


definition  avoids  the  need  for  case-by- 
case  assessments. 

Second,  the  definition  now  gives 
credit  fur  all  forms  of  heat  recovery 
which  a.-e  exported  from  the  unit  and 
actually  are  utilized.  This  significant 
technij.il  chai  gi?  is  in  response  to 
criticisms  of  the  propc!>a]'a  reliance  on 
radiant  heat  transfer  alone.  As  such,  it 
avoids  many  problems  of  measurement 
and  classification.  In  fact,  measurement 
can  now  often  be  based  on  a  simple 
comparison  of  annual  fe»d  to  the  unit, 
and  annual  pounds  or  steam  recovered 
from  the  unit,  with  both  measured  in 
Bntish  Thermal  Units  (BTU). 

Finally,  the  specific  required  energy 
recovery  ratios  have  been  revised  since 
proposal.  The  changes  reflect  Ihe  shift 
from  reliance  on  r  idiant  heat  recovery 
alone  to  reliance  on  the  total  heat 
recovery.  We  are  indicating  that  boilers 
must  maintain  a  thermal  energy 
recovery  efficiency  of  60  percent  when 
in  operation.  (This  is  to  be  based  on  the 
higher  heating  value  of  the  fuel,  the 
common  means  of  evaluating  boilers 
efficiency  in  this  country.)  This  value  is 
within  the  rarge  recommended  by 
commenfer*.  and  also  is  within  the 
range  of  recoveries  reported  in  relevant 
technical  literature.  We  also  are 
indicating  that  boilers  must  export  and 
utilize  ''5  percent  of  ;he  recovered 
energy  on  an  annual  basis.  This  value 
allows  for  unit  doMmtime  but  guards 
against  situations  where  heat  recovery 
elements  have  been  added  as  incidental 
parts  of  a  combustion  unit  or  have  been 
added  in  an  attempt  to  avoid 
classification  as  an  incinerator,  llie  vast 
majority  of  legitimate,  well-maintained 
and  well-upeiated  boilers  (and  all  those 
of  which  EPA  is  now  aware)  should 
meet  the  criteria  now  in  the  regulation. 
Specific  outlying  units  may  be  eligible 
for  a  case-by-case  assessment. 

4.  Detiiuticn  of  Industrial  Furnace. 
Industrial  furnaces  burning  hazardous 
waste  for  energy  recovery  are  currently 
exempt  from  regulation  by  the 
provi.s;  ms  of  40  CFR  281  6.  Thus,  they 
do  not  now  require  permits  to  contir.ue 
their  combustion  activities.  (As  with 
boilers,  storage  of  certain  hazardous 
wastes  before  burning  in  industrial 
frunaccs  requires  a  storage  permit,  and 
the  transportation  of  these  wastes  is 
regulated.  See  5  261.6(b).) 

We  indicated  at  proposal  that 
industrial  furnaces  were  those 
combustion  devices  designed  as 
incinerators  or  as  boilers  that  are  used 
as  integral  components  of  manufacturing 
processes  to  recover  materials  or 
energy,  not  to  destroy  wastes.  48  FR 
14463.  To  be  an  "industrial  furnace",  a 
unit  had  to  fall  within  the  classes  that 
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EPA  had  specifically  designated  in  the 
rule,  based  on  a  series  of  criteria 
relating  to  how  the  dcviae  was  an 
integral  component  of  a  pianufacturing 
process. 

We  have  adopted  this  Same  scheme  in 
the  final  rule.  Thus,  only'those  devices 
specifically  named  in  the  reanlalion  [i.e.. 
in  the  definition  of  industrial  furnace 
contained  in  S  2i30.10)  are  considered  to 
be  industrial  furnaces  for  purposes  of 
the  regulation.  The  criteria  for  adding 
new  industrial  furnaces  ere  the  same  as 
at  proposal.  We  have  added  certain  new 
devices  to  the  list  of  industrial  furnaces. 
Our  reasons  are  provided  in  the 
background  document  supporting  this 
portion  of  the  rrgulationf. 

//.  Discussion  of  Specific  Provisions  of 
the  Revised  Definition  of  Solid  Waste 

A.  Section  2fil.l(b):  Purpose  and  Scope 

1.  Use  of  The  Regulatory-  Definition  of 
Solid  Waste  Only  For  Parposes  of  The 
Subtitle  C  Regulations.  The  applicability 
provision  in  the  final  rule  is  virtually 
identical  to  the  one  proposed.  Section 
2Gl.l(b)(l)  reiterates  that  the  regulatory 
definition  of  solid  waste  applies  only  to 
materials  that  also  are  Subtitle  C 
hazardous  wastes.  This  point  is  implicit 
since  the  regulatory  definition  of  solid 
waste  appears  in  regulations 
implementing  Subtitle  C  of  RCRA,  which 
subtitle  only  applies  to  hazardous 
wastes.  In  response  to  comment,  we  are 
adopting  a  clarifying  provision  in 

§  261.1(b)  to  ensure  that  the  regulatory 
definition  is  not  used  in  unintended 
contexts,  for  example  to  justify 
regulation  of  non-hazardous  wastes.  The 
language  of  the  final  rule  is  modelled  on 
Section  8  of  ll.R.  2867  and  is  consistent 
with  the  CommiMee's  intent.  See  H.R. 
Rep.  98-198  at  47. 

This  provision  also  mikes  clear  that 
waste-derived  prjducts  placed  on  the 
land  for  beneficial  use  or  burned  as 
fuels  must  themselves  be  hazardous  (by 
exhibiting  a  characteristic  or  containing 
a  listed  hazardous  waste]  to  be  covered 
by  the  rule. 

2.  Use  of  The  Statutory  Definition  for 
Purposes  of  Sections  3067,  3013.  and 
7003.  EPA  also  is  promulgating 

§  261.1(h](2),  which  provision  states  that 
the  regulatory  definition  does  not  limit 
the  Agency's  jurisdiction  under  Sections 
3007,  3013.'and  7003  of  RCRA.  Rather, 
the  statutory  definitionsof  solid  and 
hazardous  waste  will  aplp'y  when  these 
provisions  are  involved.  A  substantially 
identical  provision  has  been  in  the 
regulations  since  May  of  1980.  (Those 
provisions  recopied  from  the  May  19. 
1980  rules  are  not  being  repromulgated 
and  are  not  subject  to  judicial  review.) 
Several  commenters  objected  to  its 


continued  inclusion,  arguing  that  the 
statutory'  definitions  of  solid  and 
hazardous  waste  do  not  provide 
adequate  notice  to  the  regulated 
community.  These  comments  are 
unfounded.  Congress  clearly  intended  a 
broader  definition  of  waste  to  apply 
when  these  three  provisions  are 
involved.  See  48  FR  at  14484  (April  4. 
1983)  and  45  FR  33090  (May  19, 1980); 
see  also  H.R.  Rep.  98-198  at  47  (EPA's 
authority  under  Sections  3007  and  7003 
includes  all  wastes  that  meet  the 
statutory  definition  of  hazardous  waste). 
Courts  also  have  repeatedly  applied  the 
statutory  definition  in  Section  7003 
actions.  See  48  FR  4502  n.67  (Section 
7003  actions  against  recycling  facilities). 
Therefore,  the  statutory  definitions  of 
solid  waste  and  hazardous  waste  will 
apply  in  all  actions  involving  Sections 
3007,  3013,  and  7003  of  RCRA.  This 
means  that  the  Agency's  authority  under 
these  provisions  extends  to  all  materials 
that  could  be  solid  wastes  under  RCRA, 
not  just  to  those  defined  as  solid  wastes 
in  the  regulations.  Thus,  EPA  has 
authority  to  sample  a  potentially 
hazardous  unlisted  by-product  being 
reclaimed  even  though  this  material 
would  not  be  defined  as  a  solid  waste  in 
§  261.2.  It  could  be  a  solid  waste, 
however;  the  regulatory  definition  states 
that  this  is  a  question  requiring  material- 
by-material  consideration  by  EPA.  EPA 
thus  retains  the  statutory  authority  to 
obtain  the  information  necessary  to 
determine  whether  the  materials  are 
solid  wastes  (or,  in  the  case  of  Sections 
3013  and  7003.  to  take  appropriate 
action  under  those  provisions).  The 
same  reasoning  applies  to  materials 
potentially  designahle  as  solid  wastes 
under  §  261.2(d). 

This  portion  of  the  rule  is  effective 
immediately.  The  HSWA  amended 
Section  3010  of  RCRA  to  allow  rules  to 
become  effective  in  less  than  six  months 
when  the  regulated  community  does  not 
need  the  six-month  period  to  come  into 
compliance.  That  is  the  case  here,  since 
amended  §  261.1(b)  restates  currently 
applicable  law,  as  discussed  above.  See 
also  H.R.  Rep.  98-198  at  47.  confirming 
this  view.  In  addition,  the  government's 
interest  in  exercising  its  authorities 
under  these  provisions  is  high,  and 
intrusion  into  business  operations  may 
be  minimal,  particularly  tin  the  case  of 
exercise  of  Section  3007  authority.  See, 
e.g..  Mobil  Oil  v.  EPA.  718  F.2d  1187  (7th 
Cir.  1983).  In  these  circumstances,  the 
Agency  believes  there  is  "good  cause" 
within  the  meaning  of  amended  Section 
3010  to  make  this  portion  of  the  rule 
effective  immediately. 


B.  Section  261.2(b):  Materials  That  Are 
Solid  Wastes  Because  They  Are 
Abandoned 

This  provision  is  identical  to  that 
proposed.  It  states  that  materials 
abandoned  by  being  disposed  of, 
burned,  or  incinerated  are  solid  wastes. 
(By  saying  "abandoned, "  we  do  not 
intend  any  complicated  concept,  but 
simply  mean  thrown  away.)  Materials 
that  are  accumulated,  stored  or  treated 
in  lieu  of  or  before  such  activities  also 
are  solid  wastes.  (We  indicate  in  the 
final  rule  that  materials  that  are 
recycled  in  lieu  of  disposal  are  not 
covered  by  this  provision — even  though 
recycling  constitutes  treatment.  Rather, 
they  are  covered  by  the  provisions  in  the 
definition  saying  when  recycled 
materials  are  wastes.)  We  again 
emphasize,  as  we  did  in  the  proposal, 
that  materials  being  burned  in 
incinerators  or  other  thermal  treatment 
devices,  other  than  boilers  and 
industrial  furnaces,  are  considered  to  be 
"abandoned  by  being  burned  or 
incinerated"  for  purposes  of  this 
provision,  whether  or  not  energy  or 
material  is  also  recovered.  See  48  FR 
14484/2.  Materials  burned  for 
destruction  in  boilers  and  industrial 
furnaces  are  likewise  considered  to  be 
"abandoned  by  being  burned  or 
incinerated."  Id.,  and  n.l5.  We  are 
making  a  conforming  amendment  to  the 
Part  264  and  265  Subpart  O  applicability 
provision  to  express  these  thoughts.  (We 
discuss  in  section  D.  below  the  concept 
of  burning  for  destruction  in  boilers  and 
industrial  furnaces.) 

C.  Section  261.2(c)(1):  Wastes  and 
Waste-Derived  Products  That  Are  Used 
in  a  Manner  Constituting  Disposal 

1.  The  Proposed  Prevision.  EPA 
proposed  that  all  secondary  materials — 
i.e..  all  spent  materials,  sludges,  by- 
products and  discarded  §  261.33 
commercial  chemical  products — that  are 
recycled  by  being  placed  on  the  land, 
were  solid  wastes.  In  addition,  all  of 
these  materials  would  be  wastes  if  they 
were  recycled  to  the  land  after  simple 
mixing  with  other  materials,  when  the 
mixing  did  not  result  in  significant 
chemical  or  biological  change  to  the 
original  waste.  See  48  FR  at  14484-85. 

2.  E.\tensJcn  of  Jurisdiction  To 
Hazardous  Waste-Derived  Products 
That  Are  Applied  To  The  Land. 
Virtually  all  commenters  conceded  that 
the  Agency  has  authority  to  regulate 
secondary  materials  applied  to  the  land 
in  an  as-is  condition  or  after  most 
simple  mixing.  Many  comments, 
however,  criticized  the  Agency  for  not 
also  including  within  the  scope  of  the 
rule  waste-derived  products  that  are 
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applied  to  the  land.  They  argued  that  the 
simple  mixing  standard  in  the  proposal 
was  imprecise,  had  no  relation  to 
environmental  consequences,  and 
deviated  from  Congressional  intent  to 
control  placing  hazardous  wastes  on  the 
land.  The  House  Committee  on  Energy 
and  Commerce  also  indicated  that  it 
expects  EPA  to  control  "hazardous 
wastes-derived  products  used  or  reused 
by  being  applied  directly  to  the  land." 
H.R  Rep.  98-198  at  46.  Indeed,  the 
Agency  itself  noted  in  the  preamble  to 
the  proposal  that  we  might  reconsider 
the  question  of  asserting  authority  over 
hazardous  waste-derived  products  that 
are  used  on  the  land.  (See  48  FR  14485/ 
1) 

After  reconsideration,  we  are  revising 
the  Pinal  rule  to  apply  not  only  to 
hazardous  secondary  materials  used  on 
the  land  without  significant  change  but 
also  to  all  products  containing  these 
wastes  that  are  applied  to  the  land  and 
that  are  themselves  hazardous.  We  read 
our  jurisdiction  as  applying  to  waste- 
derived  products  whose  recycling  is 
similar  to  a  normal  form  of  waste 
management — in  this  case,  land 
disposal.  (The  jurisdictional  basis  for 
the  following  provision  on  hazardous 
waste-derived  fuels  is  similar,  except 
that  incineration  is  the  waste 
management  practice  corresponding  to 
recycling  by  burning.)  We  thus  agree 
with  those  commenters  who  maintained 
that  the  Agencys  jurisdiction  extends  to 
all  hazardous  wastes  placed  on  the  land, 
whether  or  not  the  waste  was  mixed 
with  other  materials  or  chemically 
altered  before  being  placed  on  the  land. 
The  t>pe  of  processing  involved  is 
relevant  in  determining  what  regulatory 
scheme  to  adopt  or  in  deciding  if  the 
waste-derived  product  is  still  hazardous 
We  have  determined,  however,  that 
processing  does  not  deprive  the  Agency 
of  RCRA  Subtitle  C  jurisdiction  when 
the  waste-containing  product  is  still 
placed  on  the  land. 

The  Agency  is  thus  asserting 
jurisdiction  over  all  hazardous 
secondary  materials,  and  over  products 
that  contain  these  wastes,  when  they 
are  applied  to  the  land.  Thus,  fertilizers, 
asphalt,  and  building  foundation 
materials  that  use  hazardous  wastes  as 
ingredients  and  are  then  applied  to  the 
land  are  subject  to  RCRA  jurisdiction. 
Secondary  materials  applied  directly  to 
the  land  likewise  are  within  the 
Agencys  Subtitle  C  regulations,  as  are 
secondary  materials  dumped  into  water 
to  serve  as  fill  or  structural  support.'* 


We  note  that  we  are  not  asserting 
RCRA  jurisdiction  over  pesticides  or 
pesticide  applications.  Use  of  a  pesticide 
involves  use  of  a  product,  not  recycling 
of  a  waste.  Thus,  if  a  pesticide 
(including  off-specification  pesticide, 
pesticide  rinse  waters  or  unused  dip 
solution  applied  in  accord  with  label 
instructions)  is  applied  to  the  land  for 
beneficial  use.  the  practice  is  not  viewed 
as  use  constituting  disposal. 

At  the  present  time,  the  principles  of 
$  261.3  (c)  and  (d)  continue  to  apply  in 
determining  whether  a  hazardous 
waste-derived  product  remains  a 
hazardous  waste.  Thus,  if  a  waste  that 
exhibits  a  characteristic  of  hazardous 
waste  is  incorporated  into  a  product  to 
be  placed  on  the  land,  the  waste-derived 
product  is  a  hazardous  waste  only  if  the 
product  itself  exhibits  one  or  more  of  the 
characteristics  of  hazardous  waste.  For 
example,  if  a  product  contains  an  EP 
toxic  sludge,  but  the  product  itself  does 
not  exhibit  EP  toxicity  or  any  other 
characteristic  of  hazardous  waste,  it 
would  not  be  subject  to  regulation  under 
Subtitle  C.  If  the  waste-derived  product 
contains  a  listed  waste,  it  is  subject  to 
regulation  under  Subtitle  C  unless  and 
until  it  is  delisted  under  the  standards 
and  procedures  contained  in  §§  260.20 
and  260  22.  See  §  261.3  (c)(2)  and  (d)(2). 
(We  may  eventually  revisit  this  part  of 
the  rule  because  there  are  no  hazardous 
waste  characteristics  that  measure 
exposure  pathways  posed  by  certain 
waste-derived  products,  such  as  crop 
up-take  for  waste-derived  fertilizers.) 

By  asserting  jurisdiction  over 
hazardous  waste-derived  products 
placed  on  the  land.  EPA  necessarily  is 
asserting  authority  over  the  hazardous 
wastes — the  hazardous  spent  materials, 
sludges,  by-products  and  §  261.33 
commercial  chemical  products — that  go 
into  these  products.  Thus,  if  a  generator 
sends  a  hazardous  sludge  to  a  fertilizer 
producer,  for  example,  the  sludge  is  a 
hazardous  waste  in  the  generator's 
hands.  This  result  represents  a  change 
from  the  proposal,  where  these 
materials  would  not  have  been  wastes 
because  they  were  to  be  used  as 
ingredients  (proposed  §  261.2(c](l)(i)). 
(All  of  these  secondary  materials  are 
wastes  under  the  existing  (May  19. 1980) 
definition  of  solid  waste,  however,  and 
are  presently  subject  to  regulation  if 
they  are  listed  wastes  or  sludges.  See 
§  2616.)  Thus,  there  is  not  a  significant 
change  in  overall  regulatory  coverage 
between  the  existing  and  final  rules  for 
wastes  to  be  incorporated  into  waste- 
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"  We  note,  however,  thai  we  do  not  consider 
•econdary  nuterials  Ihal  are  used  at  wastewater 
conditioners  to  l)e  within  the  scope  of  this  provision 
The  activity  is  not  similar  to  land  disposal  because 


the  secondary  material  is  chemically  combined  as 
part  of  a  conditioning  process  and  it  subsumed  as 
an  ingredient  in  the  conditioned  water.  See  4S  FR 
1448S  n.IS 


derived  products  that  are  used  on  the 
land.  (See  also  Section  III.C.  of  Part  III  of 
the  preamble  on  this  point.) 

3.  Regulatory  Strategy  for  Commercial 
Products  Containing  Hazardous  Wastes 
that  are  Placed  on  the  Land.  Although 
EPA  is  asserting  authority  over  waste- 
derived  products  that  are  placed  on  the 
land  for  beneficial  use,  we  are  not  yet 
ready  to  undertake  regulation  of  these 
waste-derived  commercial  products,  and 
therefore  are  temporarily  exempting 
them  from  regulation.  Ultimate  users  of 
these  materials — farmers  and  highway 
construction  crews,  for  example — are  in 
many  cases  individuals  not  ordinarily 
within  the  ambit  of  the  Subtitle  C 
regulatory  system.  EPA  needs  more  time 
to  determine  whether  it  is  possible  to 
develop  a  more  sophisticated  means  of 
including  these  types  of  users  within  a 
regulatory  framework.  The  Agency  also 
needs  more  time  to  develop  a  regulatory 
system  for  determining  when  end  uses 
of  these  products  could  present  a 
substantial  hazard  to  human  health  and 
the  environment,  and  when  such 
practices  as  waste-product  application 
rate  protect  against  potential  harm. 

In  developing  a  short  and  long-term 
scheme  for  controlling  hazardous  waste- 
derived  products  placed  on  the  land  for 
beneficial  use.  the  Agency  hopes 
eventually  to  develop  specification 
levels  for  toxic  constitutents  or  other 
specific  standards — for  those  waste- 
derived  products  whose  use  on  the  land 
may  cause  substantial  harm.  We  are  not 
sure  if  it  is  technically  feasible  to 
develop  such  specifications,  however, 
and  it  would  take  years  to  work  out  this 
type  of  approach.  EPA  therefore 
believes  that  short-term  controls  of 
these  practices  are  needed  since 
uncontrolled  land  placement  of 
meterials  containing  hazardous  wastes 
is  potentially  very  dangerous.  We  also 
believe  that  persons  generating  or  using 
hazardous  waste-derived  products  on 
the  land  should  demonstrate  that  the 
product  is  safe  to  use  for  land 
placement,  or  else  comply  with 
regulations  that  apply  to  hazardous 
wastes  placed  on  the  land. 

The  Agency  intends,  therefore,  to 
develop  regulations  whereby  generators 
or  users  of  hazardous  waste-derived 
products  could  demonstrate  that  these 
products  can  be  placed  safely  on  the 
land.  To  this  end.  EPA  expects  to 
conduct  studies  of  these  waste-derived 
products  to  determine:  (1)  the  types  of 
hazardous  wastes  contained  in  waste- 
derived  products  that  are  applied  to  the 
land,  and  (2)  the  potential  hazards 
presented  by  these  waste-derived 
products.  Once  these  studies  are 
completed,  the  Agency  will  take 


appropriate  regulatory  action.  One 
alternative  the  Agency  is  examining  is 
for  the  user  or  producer  of  the  waste- 
derived  product  to  deiiior.strate  via  a 
risk  assessme-it  assuniing  possible 
exposures  via  grcundviater,  crop  uptake, 
runoff  to  surfacp  water,  wind  dispersion, 
or  direct  human  c;ontdCt  that  such 
waste-derived  products  do  not  present  a 
substantial  hazard  to  human  health  or 
the  environment  when  the  waste- 
derived  products  are  applied  to  the  land. 
In  some  cases,  users  or  producers  could 
also  evaluate  toxicant  mobility  by 
existing  methods,  as  i>  delistings.  This 
system  would  remain  in  place  until  the 
Agency  developed  different  regulations 

The  Agency  therefore  is  limiting  its 
regulatory  coverage  at  this  time  to 
hazardous  wastes  placed  directly  on  the 
land,  or  placed  on  the  lard  after 
processing,  unless  the  waste  a] 
undergoes  a  chemical  reaction  so  as  to 
become  inseparable  by  physical  means, 
and  b|  the  resulting  combined  material 
is  marketed  as  a  commercial  product. 
(See  Section  Il.C.  of  Part  3  of  the 
preamble  for  an  explanation  of  these 
terms.)  The  practices  we  are  regulating, 
as  we  stated  at  proposal,  are 
tantamount  to  land  disposal  and  should 
be  regulated  as  such.  We  also  are 
regulating  hazardous  wastes  that  are 
transported  and  stored  before  being 
incorporated  into  hazardous  waste- 
derived  products.  These  wastes  stand 
on  the  same  conceptual  and  repilatory 
footing  as  other  hazardous  wastes 
transported  and  stored  before  being 
recycled. 

D.  Section  261.2(c)(2):  Wastes  That  Are 
Burned  to  Recover  Energy,  Are  Used  to 
Produce  Fuels,  or  Are  Contained  in 
Fuels 

These  provisions  are  among  the  most 
important  in  the  regulation,  and  are 
integrally  related  to  other  regulations 
proposed  or  being  developed  by  the 
Agency.  We  noted  in  Section  II.B.  above 
that  much  of  the  Agency's  on-going 
activity  addresses  burning  of  hazardous 
wastes  for  energy  recovery  in  boilers  or 
industrial  furnaces,  and  explained  our 
definitions  of  these  terms,  as  well  as  our 
definition  of  incinerator.  We  discuss 
here  which  secondary  materials  are 
wastes  when  burned  as  fuels,  and  how 
to  distinguish  among  burning  for  energy 
recovery,  burning  for  material  recovery, 
and  burning  for  destruction,  as  well  as 
the  regulatory  implications  of  falling  into 
each  of  these  three  categories.  We  also 
discuss  our  future  regulatory  plans,  and 
finally  address  how  we  are  regulating 
storage  that  occurs  before  burning 
hazardous  waste  for  energy  recovery. 

1.  Materials  That  Are  Wastes  When 
Burned  As  Fuels.  The  Agency  proposed 


that  all  spent  materials,  all  sludges,  and 
listed  (but  not  unlisted)  by-products  be 
considered  sc5lid  wastes  when  they  are 
burned  as  fuels,  as  well  as  (of  course) 
when  they  are  burned  for  destruction.'* 
Fuels  derived  from  these  wastes 
likewise  were  defined  as  solid  wastes. 
As  a  point  of  clarification,  if  a  waste 
exhibiting  a  characteristic  of  hazardous 
waste  is  used  as  an  ingredient  in  a  fuel, 
and  the  waste-derived  fuel  does  not 
exhibit  a  characteristic,  the  waste- 
derived  fuel  would  not  be  considered  to 
be  a  hazardous  waste.  See  §  261.3(dj(l). 
Our  reason  for  limiting  our  jurisdiction 
in  the  proposed  rule  to  listed  by- 
products was  that  we  were  unsure 
whether  certain  commercial  fuels  might 
technically  be  by-products  (as  defined). 
See  48  FR  14485.  We  have  reconsidered 
the  issue  and  have  determined  that  all 
by-products  (again  as  deHned)  are  solid 
wastes  when  burned  as  fuels  or  used  to 
produce  a  fuel.  We  have  three  principal 
reasons  for  this  change  in  approach: 

(1)  Both  the  comments  and  our  own 
investigations  failed  to  disclose 
instances  where  by-products  were 
normal  commercial  fuels: 

(2)  Data  indicates  that  many  process 
residues,  which  are  by-products, 
containing  high  concentrations  of 
Appendix  VIII  constituents  are  burned 
as  fuels  in  industrial  boilers;  and 

(3)  Congressional  intent  is  for  the 
Agency  to  read  its  jurisdiction  over 
waste- fuels  expansively. 

States,  environmental  groups,  and 
waste  treatment  industry  members 
urged  the  Agency  to  expand  its  claim  of 
jurisdiction.  The  Agency  likewise 
believes  that  its  authority  over  recycling 
is  broadest  when  the  recycling  practice 
is  like  a  classic  waste  management 
activity,  in  this  case,  incineration. 

Those  commenters  who  supported  the 
proposal  did  not  maintain  that  the 
Agency  would  regulate  normal 
commercial  fuels  if  all  by-products  were 
wastes  when  burned  as  fuels.  Rather. 


"The  Agency  also  proposed  that  commercial 
chemical  products  listed  in  9  261.33  that  are  not 
themselves  fuels,  are  solid  wastes  when  they  are 
bumed  at  fuels,  or  used  to  produce  fuels,  and  that 
fuels  containing  these  materials  >/.e.  the  commercial 
chemicals  Ihemsevles.  incorporated  into  the  fuel  in 
lieu  of  normal  use)  are  solid  wastes.  We  are 
finalizing  this  provision  today.  One  commenter. 
however,  misread  this  language  to  state  that  if  a  fuel 
contains  a  chemical  that  also  is  on  the  I  251.33 
list — for  example,  acetaldehyde — fuels  containing 
acetaldehyde  were  solid  wastes  regardless  of  the 
source  of  the  acetaldehyde.  This  is.'ncoiTect.  These 
materials  must  first  be  comn:ercial  chemical 
products  (or  related  materials  such  as  off- 
specification  variants  or  spill  residues]  listed 
pursuant  to  {  261.33.  and  must  be  burned  or 
processed  as  fuel  in  lieu  of  their  original  intended 
purpose.  We  also  note  that  the  RCRA 
Reauthorization  legislation  lakes  precisely  this 
position.  See  MR.  Rep.  No.  98-198 at  4a  S. Rep.  No. 
96-264  at  37. 


they  argued  that  many  residual 
materials  have  high  Btu  values,  and 
emissions  from  burning  these  materials 
are  not  substantially  different  from 
burning  fossil  fuels.  Others  argued  that 
if  these  by-products  were  ignitable  and 
did  not  contain  Appendix  VIII 
hazardous  constituents,  they  shou'd  not 
be  considered  to  be  wastes  when 
bumed. 

These  comments,  in  the  Agency's 
view,  go  to  the  issue  of  whether  burning 
and  storage  of  these  materials  needs  to 
be  regulated.  The  Agency  will  address 
these  questions  in  a  different 
rulemaking.  These  comments  do  not. 
however,  address  the  conceptual 
question  of  whether  the  materials  are 
wastes.  It  is  our  opinion  that  by- 
products that  are  imlike  commercial 
fuels — because  they  are  residual 
materials  not  intentionally  produced, 
and  are  significantly  different  in 
composition  from  fossil  fuels — are 
wastes  when  bumed  as  fuels. 

Our  opinion  is  reinforced  by  data 
submitted  to  the  Agency  regarding  by- 
product waste  streams  presently  being 
bumed  in  boilers  and  industrial 
furnaces.  Data  from  the  Agency's 
Industry  Studies  program  of  the  organic 
chemical  and  pesticides  industry 
indicate  that  boilers  and  industrial 
furnaces  within  these  industries  burn 
residual  by-products  containing  high 
concentrations  of  such  Appendix  VIII 
hazardous  constituents  as  aniline, 
cyanides,  dimethyl  phthalates.  isobutyl 
alcohol,  and  tetrachloroethene.  By- 
products identified  in  comments  to  this 
rulemaking  as  being  burned  in  boilers  or 
industrial  furnaces  include  chlorinated 
solvents,  chlorinated  aliphatic 
hydrocarbon  production  wastes, 
nitrochlorobenzene  production  wastes, 
and  solvent  recovery  still  bottoms.  By- 
products identified  in  responses  to  the 
Agency's  survey  on  waste  and  used  oil 
fuels  (Questionnaire:  Used  Oil  and 
Hazardous  Waste  as  Fuel,  OMB  No. 
20500019)  include  distillation  bottoms 
from  production  of  carbon  tetrachloride, 
distillation  bottoms  from  production  of 
phenol/acetone  from  cumene. 
distillation  bottoms  from  production  of 
aniline  and  excess  cyanide  from 
acrylonitrile  production. 

These  by-products  are  physically  and 
conceptually  very  different  from  fossil 
fuels.  They  are  waste-like  because  they 
are  residual  materials  containing  toxic 
constituents  not  ordinarily  found  in 
fossil  fuels.  Many  are  typically 
discarded.  We  therefore  believe  that  we 
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have  jurisdiction  over  the  burning  of 
these  materials." 

Furthermore,  recent  statements  of 
Congressional  intent  strongly  support 
and  expansive  reading  of  authority  over 
waste-fuels.  The  HSWA  commands  the 
Agency  to  regulate  burning  hazardous 
wastes  for  energy  recovery,  and  voice 
special  concern  over  recycling  practices 
involving  "direct  introduction  of 
hazardous  wastes  to  the  air. . . ."  H.R. 
Rep.  No.  98-19a  98th  Cong.,  1st  Sess.  46 
Our  action  today  is  in  full  accord  with 
these  declarations. 

As  a  point  of  clariHcation.  the  Agency 
reemphasizes  that  it  has  modified  the 
difinition  of  by-product  to  indicate  more 
clearly  that  co-products — materials 
intentionally  produced  for  a  commercial 
market  and  suitable  for  use  as-is — are 
not  considered  to  be  by-products.  Thus, 
co-products  from  petroleum  refining 
such  as  kerosene,  pilch,  or  various 
grades  of  fuel  oil,  are  not  by-products 
for  purposes  of  this  regulation. "On  the 
other  hand,  residual  materials  such  as 
tank  bottoms  (EPA  Hazardous  Waste 
No.  K052)  are  by-products  and  are 
considered  to  be  wastes  when  used  as 
fuels  or  when  incorporated  into  fuels. 
We  note  that  the  HSWA  takes  precisely 
this  position.  See  RCRA  amended 
Section  3004(g)(2)(A)  and  3005(r)(2). 
Fuels  containing  these  wastes  likewise 
remain  solid  wastes.  Id.  Again,  it  may 
turn  out  that  regulation  of  these 
materials  is  unnecessary  to  protect 
human  health  and  the  environment.  EPA 
also  may  be  able  to  establish 
specifications  that  distinguish  waste- 
derived  fuels  from  products.  Today's 
rule  makes  clear  that  the  Agency  has 
jurisdiction  to  make  these 
determinations. 

As  a  result  of  this  change,  all  spent 
materials,  sludges,  by-products,  and 
S  261.33  commercial  chemical  products 
and  all  fuels  to  which  these  materials 
are  added. "are  potentially  subject  to 


UMI 


"We  nole  ai  well  that  Congress  already  has 
re<iutred  the  Agency  to  develop  performance 
standards  for  used  oil  burned  ds  a  fuel  See  RCRA 
Sections  3014  and  1004(37).  The  Agency  believes 
Ihal  if  we  have  authority  to  rejtulate  burning  of  used 
oil.  which  is  composed  pnmanly  of  petroleum 
fractons  and  therefore  is  physically  similar  to  fossil 
fuel  or  fuel  oil.  a  fortiori,  we  also  have  authorty  to 
regulate  bumiim  of  secondary  materials  that  are 
physically  quite  distinct  from  fossil  fuels. 

"Ofrspeciflcation  fuels  burned  for  energy 
reco\ery  also  are  not  by  products,  and  so  v^ould  not 
be  considered  to  he  wastes  under  this  provision.  An 
example  provided  in  the  comments  was  of  natural 
gas  pipeline  condensate.  The  condensate  contains 
mjr.y  of  the  same  hydorcarbons  found  in  liquefied 
natural  gas.  and  certain  higher  hydrocarbons  that 
also  have  energy  value.  It  is  generated  in  the 
pipeline  transmission  of  natural  gas.  This 
condensate  is  not  considered  to  t>e  a  waste  when 
burned  for  energy  recovery 

"As  noted  above,  for  a  waste-derived  fuel  to  be 
haza-dous  waste,  it  would  have  to  contain  a  lis'ed 


regulation  when  transported,  stored,  and 
burned  for  energy  recovery.  We  discuss 
below  in  sections  3  and  4.  the  Agency's 
on-going  efforts  to  control  burning  and 
storage  of  these  materials. 

2.  Determining  When  a  Waste  "is 
Burned  for  Energy  Recovery  and 
Applicability  of  the  Rules  to  Burning  for 
Materials  Recovery.  Today's  regulations 
apply  to  hazardous  wastes  burned  for 
"energy  recovery."  This  limitation  raises 
two  issues;  Distinguishing  burning  for 
energy  recovery  from  burning  for 
destruction,  and  determining  how  to 
regulate  wastes  if  they  are  burned  to 
recover  materials. 

(a)  Burning  for  Energy  Recovery.  The 
Agency  has  already  addressed  in  part 
what  it  means  to  burn  wastes  for 
legitimate  energy  recovery.  In  a 
Statement  of  Enforcement  Policy  issued 
on  January  18. 1983  (printed  at  48  PR 
11157  (March  16. 1983)).  EPA  stated  that 
as  a  general  matter — subject  to 
individualized  consideration  of 
particular  circumstances — burning  of 
low  energy  hazardous  wastes  as  alleged 
fuels  is  not  considered  to  be  burning  for 
legitimate  energy  recovery.  This  is  the 
case  even  if  the  low  energy  hazardous 
waste  is  blended  with  high  energy 
materials  and  then  burned.  Thus,  under 
these  principles,  boilers  and  industrial 
furnaces  burning  low  energy  wastes 
could  be  considered  to  be  incinerating 
them,  and  so  be  subject  to  regulation  as 
hazardous  waste  incinerators.  (See  48 
FR  11188. 11159.  and  fn.3.) 

Today's  regulation  leaves  the 
principles  of  the  Statement  in  force. 
However.  EPA.  in  the  Statement, 
indicated  that  sham  burning  was  easiest 
to  determine  when  burning  occurs  in 
non-industrial  boilers.  We  also  said  that  • 
larger  industrial  boilers  are  more 
efficient  at  recovering  energy  and  so 
could  be  deemed,  more  often,  to  be 
burning  lower  energy  wastes 
legitimately.  [Id.  at  11159.)  In  applying 
the  Enforcement  Policy  Statement  to 
industrial  boilers  and  industrial 
furnaces,  we  would  seek  to  enforce  only 
in  situations  where  large  amounts  of  low 
energy  wastes  with  high  concentrations 
of  toxicants  are  burned.  These  are 
clearly  situations  where  low  energy 
hazardous  waste  adulteration  was 
deliberate  and  massive.  We  also  note 
that  the  Policy  Statement  does  not 
address  burning  for  material  recovery, 
or  situations  where  a  single  waste  is 
burned  for  material  and  energy 
recovery-.  In  this  situation,  the  fact  that 
low  energy  wastes  are  involved  would 
not  necessarily  indicate  that  there  is  no 


waste  or  exhibit  a  hazardous  waste  characterislic. 
See  i  261  3  (c)  and  (d). 


recycling,  because  material  recovery 
also  is  involved. 

(b)  Burning  for  Material  Recovery.  A 
second  question  is  the  scope  of  these 
regulations  when  burning  involves 
material  recovery.  The  Agency  views 
these  regulations  as  applying  whenever 
hazardous  wastes  are  burned  in  boilers. 
Boilers,  by  definition,  recover  energy.  If 
materials  are  also  recovered,  this 
recovery  is  ancillary  to  the  purpose  of 
the  boiler,  and  so  does  not  alter  the 
regulatory  status  of  the  activity. 

Burning  for  material  recovery  in 
industrial  furnaces,  however,  raises 
different  kinds  of  issues.  As  discussed 
above,  industrial  furnaces  are  used  as 
integral  components  of  manufacturing 
processes  to  recover  materials.  Thus, 
regulation  under  RCRA  of  actual 
burning  in  industrial  furnaces  could,  in 
some  circumstances,  represent  an 
intrusion  into  a  normal  production 
process,  particularly  if  the  material 
being  recovered  is  the  same  material  the 
furnace  ordinarily  produces.  On  the 
other  hand,  when  an  industrial  furnace 
is  used  for  material  recovery  and  the 
secondary  material  being  burned  is:  (a) 
Not  ordinarily  associated  with  the 
furnace  (for  example,  organic  still 
bottoms),  (b)  different  in  composition 
from  materials  ordinarily  burned  in  the 
unit  (as  when  the  secondary  material 
contains  Appendix  VIII  hazardous 
constituents  different  from,  or  in 
concentrations  in  excess  of  those  in 
materials  ordinarily  burned  in  the 
furnace),  or  (c)  burned  for  a  purpose 
ancillary  to  the  chief  function  of  the 
furnace,  we  think  that  RCRA  jurisdiction 
over  the  burning  exists.  (Jurisdiction 
obviously  exists,  for  example,  if  that 
purpose  is  destruction.) 

When  industrial  furnaces  bum  for 
energy  recovery,  regulation  of  the 
burning  would  not  constitute  an 
impermissible  intrusion  into  the 
production  process  because  burning  for 
energy  recovery  is  an  activity  that  is  not 
central  to  the  usual  function  of  an 
industrial  furnace.  See  H.R.  Rep.  98-198 
at  40  (industrial  furnaces  burning  for 
energy  recovery  are  to  be  regulated 
under  the  waste-as-fuel  provisions  of 
H.R.  2867).  We  therefore  are  asserting 
RCRA  jurisdiction  when  an  industrial 
furnace  bums  hazardous  secondary 
materials — i.e.  hazardous  wastes — for 
energy  recovery. 

The  regulations  would  also  apply 
when  an  industrial  furnace  bums  the 
same  secondary  material  for  both 
energy  and  material  recovery.  Examples 
are  blast  furnaces  that  bum  organic 
wastes  to  recover  both  energy  and 
carbon  values,  or  cement  kilns  that  burn 
chlorinated  wastes  as  a  s  )urce  of  energy 
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and  chlorine.  (Indeed,  energy  recovery 
from  burning  in  kilns  is  automatic,  so 
that  all  burning  of  hazardous  wastes  in 
kilns  is  within  the  Agency's  RCRA 
jurisdiction.)  These  activities  are  not  so 
integrally  tied  to  the  production  nature 
of  the  furnace  as  to  raise  questions 
about  the  Agency's  jurisdiction.  In 
addition.  EPA  believes  that  both  the 
existing  statute  and  the  new  legislation 
express  a  strong  mandate  to  take  a 
broad  view  of  what  constitutes 
hazardous  waste  when  hazardous 
secondary  materials  are  burned  for 
energy  recovery,  and  to  regulate  as 
necessary  to  protect  human  health  and 
the  environment.  See  e.g.,  48  FR  14502 
(statutory  definitions  stating  that 
secondary  materials  burned  for  energy 
recovery  are  solid  wastes);  H.R.  Rep.  94- 
1491.  supra  at  4  (Congress'  concern  in 
promulgHting  Subtitle  C  was  to 
"eliminat(e)  the  last  remaining  loophole 
in  environmental  law",  not  to  create 
new  loopholes);  H.R.  Rep.  98-198,  supra 
at  41-42;  S.  Rep.  No.  98-284  at  36.  In 
taking  this  view,  we  thus  reconsider  and 
withdraw  footnote  19  of  the  preamble  to 
the  proposed  rule  where  we  said  we 
would  count  materials  burned  in 
industrial  furnaces  for  both  energy  and 
material  recoverj'  as  being  burned  for 
material  recovery.  For  the  reasons  given 
above,  we  think  that  was  a  mistaken 
idea. 

We  note  as  well  that  if  an  industrial 
furnace  burning  secondary  materials  for 
ostensible  material  recdverj'  is  used  to 
destroy  the  materials,  it  is  not  recycling 
but  rather  is  incinerating  them. 
Examples  of  such  sham  recovery  are 
when  there  is  no  material  recovery,  or 
where  material  recovery  is  economically 
insignificant.  Another  example  is  when 
wastes  are  burned  in  excess  of  what  can 
feasibly  be  recovered  and  used.  (The 
following  subsection  discusses  a 
regulatory  change  clarifying  this 
principle.) 

(c)  Amendment  to  Applicability 
Section  of  Subpart  O  of  Parts  264  and 
265.  In  the  final  rule,  we  are  codifying 
the  general  principle  that  boilers  and 
industrial  furnaces  used  to  destroy 
wastes  rather  than  to  recover  energy 
and  material  from  them  are  considered 
to  be  incinerating  the  wastes,  and  thus 
are  subject  to  the  permit  requirements  of 
Subpart  O  of  Part  264  or  the  interim 
status  requirements  of  Part  265.  (This 
amendment  is  found  in  the  applicability 
sections  of  Subpart  O  of  Parts  264  and 
265.)  We  intend  for  this  amendment  to 
remain  in  effect  until  we  develop  permit 
standards  for  burning  in  boilers  and 
industrial  furnaces.  Not  only  is  an 
interim  control  on  those  practices 
needed,  but  without  this  provision 


boilers  and  industrial  furnaces  burning 
for  destruction  would  have  no  means  of 
receiving  a  permit. 

It  also  should  be  noted  that  with  the 
exception  of  certain  conditions  in  the 
definition  of  "boiler,"  we  are  not 
defming  objectively  what  constitutes 
burning  for  destruction,  such  as 
specifying  precise  Btu  limits  for  waste 
fuels  or  volume  limits  on  waste  feed.  We 
have  decided  that  there  are  too  many 
exceptional  circumstances  where 
unvarying  rules  of  this  type  would  yield 
unintended  results.  It  is  better  policy,  we 
think,  to  apply  the  concepts  explained 
here  and  in  the  Statement  of 
Enforcement  Policy,  and  so  enforce  this 
provision  in  a  more  individualized 
manner. 

(d)  Examples  of  How  These 
Provisions  Operate. 

The  following  examples  indicate 
which  secondary  materials  are  wastes 
when  burned  for  energy  recovery. 

•  Facility  A  bums  an  unlisted 
ignitable  by-product  in  its  boilers. 

A  is  considered  to  be  burning  a 
hazardous  waste  since  all  secondary 
materials  burned  for  energy  recovery 
are  defined  as  solid  wastes.  (Ignitable 
wastes  will  have  high  Btu  value,  and  so 
the  waste  will  be  burned  for  legitimate 
energy  recovery.) 

•  Facility  B  bums  the  same  by- 
product in  an  industrial  fumace  to 
recover  energy. 

B  is  considered  to  be  burning  a 
hazardous  waste  for  the  same  reason  as 
A  was  in  the  first  example. 

•  Facility  C  bums  an  unlisted  EP  toxic 
by-product  in  its  boiler  to  recover  both 
materials  and  energy. 

C  is  considered  to  be  burning  a 
hazardous  waste  for  energy  recovery, 
since  secondary  materials  burned  for  a 
dual  recycling  purpose  in  boilers  are 
considered  for  jurisdictional  purposes  to 
be  burning  for  energy  recovery.  This 
answer  assumes  that  sufficient  energy 
and  material  values  are  recovered  so 
that  the  waste  is  not  being  burned  for 
destruction. 

•  Facility  D  bums  the  same  by- 
product in  an  industrial  fumace  to 
recover  both  energy  and  materials. 

D  is  considered  to  be  burning  a 
hazardous  waste,  even  though  the  waste 
is  an  unlisted  by-product,  and  even 
though  there  is  some  material  recovery. 
Unlisted  by-products  burned  for  energy 
recovery  in  any  type  of  combustion  unit 
are  defined  as  solid  wastes.  If  D  were 
burning  exclusively  for  material 
recovery — for  example  if  D  operated  a 
smelting  fumace  burning  to  recover 
metal — the  material  would  not  be  a  solid 
waste  since  it  would  be  an  unlisted  by- 
product being  reclaimed. 


•  Facility  E  bums  an  unlisted  EP  toxic 
sludge  in  its  industrial  fumace  but 
recovers  no  energy  and  minimal 
material  values.  The  material  recovered 
is  also  unrelated  to  the  material  the 
fumace  normally  produces. 

E  would  be  considered  to  be  burning  a 
hazardous  waste  for  destruction,  and  so 
would  have  to  comply  with  the 
standards  for  incineration  in  Subpart  O 
of  Parts  264  and  265. 

3.  The  Agency's  Future  Plans  for 
Regulating  Burning  of  Hazardous  Waste 
for  Energy  Recovery.  As  noted  above, 
the  actual  burning  of  hazardous  waste 
for  energy  recovery  in  boilers  and 
industrial  furnaces  is  exempt  from 
regulation.  There  was  strong  consensus 
in  the  public  comments — confirmed  by 
recent  legislative  action — that  there  is  a 
need  for  regulatory  action  to  control  this 
type  of  buming.  The  Agency  agrees,  and 
is  adopting  a  phased  approach  to 
address  the  problem.  We  will  soon  be 
proposing  the  first  set  of  regulations 
which  would  ban  buming  of  hazardous 
wastes  and  contaminated  used  oil  in 
non-industrial  boilers,  and  would 
impose  administrative  controls  on  these 
materials  whenever  bumed  in  industrial 
boilers  or  industrial  furnaces. 

The  next  phase  of  regulations  will 
develop  permit  standards  for  buming  in 
industrial  boilers  and  in  some  industrial 
furnaces.  In  developing  these  standards, 
we  will  use  many  of  the  factors 
recommended  by  commenters  in  this 
proceeding.  Thus,  we  intend  that  these 
units  achieve  the  same  ultimate  level  of 
protection  as  incinerators,  and  (in  some 
cases)  will  specify  design  and  operating 
conditions  based  on  the  type  of  waste 
and  the  operating  efficiency  of  the 
combustion  unit  to  ensure  that  this  level 
of  performance  is  achieved. 

We  also  are  considering  adopting 
general  narrative  standards,  roughly 
analogous  to  those  contained  in  the  Part 
267  regulations  (see  46  FR  12429, 
February  13, 1981),  for  remaining 
industrial  furnaces  buming  hazardous 
wastes  for  energy  recovery.  This  will 
allow  these  units  to  be  permitted 
immediately  until  such  time  as  the 
Agency  is  able  to  develop  unit  specific 
permit  standards  for  them. 

At  the  time  these  standards  are  in 
place,  the  Agency  intends  to  withdraw 
the  Statement  of  Enforcement  Policy  and 
the  rules  stating  that  the  Subpart  O 
regulatory  standards  for  incinerators 
apply  to  boilers  and  industrial  furnaces 
burning  hazardous  wastes  for 
destruction.  This  is  because  we  will  then 
have  promulgated  the  permit  standards 
necessary  to  protect  human  health  and 
the  environment  for  boilers  and 
industrial  furnaces  burning  hazardous 
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waste,  and  so  the  purpose  for  which  a 
matenal  is  bumed  will  no  iontjer  be 
relevant  in  determining  what  the 
regulatory  regime  for  the  burning  device 
should  be. 

4.  Regulation  of  Generators. 
Transporters  and  Storers  of  Hazardous 
Wastes  Before  the  Wastes  are  Burned 
for  Energy  Recovery:  Up  to  this  point, 
we  have  been  discussing  the  A<?ency's 
jurisdiction  over  wastes  bumed  as  fuels 
and  over  fuels  containing  these  wastes, 
and  our  planned  regulatory  regimes  for 
the  actual  burning  of  these  wastes  and 
waste  fuels.  We  now  discuss  regulation 
of  these  materials  before  they  are 
bumed. 

EPA  proposed  the  following 
regulatory  scheme  for  generators, 
transporters,  waste  fuel  processors,  and 
ultimate  bumers: 

Ta8l£  5  April  4  Propos£D  Rules  for  Gen- 
ERATo«s.  Transporters,  Fuel  Proces- 
sors ANo  Burners 


Ganaram   laratng 

hial  procassor 


■Aiact  to  raguWon 


KKVy  tobumai 


Tranapa>1«re  lakng  i 
fcial  procesw 


Al  tpaM  maianata.  m 
Mudgat.  ialed  by-productv 
ant  }  261  33  matenalt  thai 
aranot  tuatt 
,  Al  iludga«.  and  spam  maia- 
nak  and  by-produda  iaiad 
m  H261  31  and  Ml  33 
(tpent  maianala  and  by 
producB  axiAiang  a  c«iw- 
•ctanaac  o«  hazardoua 
VNHla  wtn  axamQt  ttom 
ragiMion.  a* 
1 261  33  maianala) 


Tranaponera  taking 
twnars. 

Fuel  procajam 


wasta  to 


Burnara.- 


Aidgaa  l«Md  by-produca. 
and  1 261  33  maianala  ihal 


Al  akjdgaa.  and  spam  maia- 
nala and  by-praducta  iaiad 
n   H  261  31    and   26132 


Mudgaa.  l«iad  by-products. 
and  f  261  33  malanalt  (j.« 
al  aacondaiy  matatiala  da^ 


bumad  tor  anargy  racov- 
anr);  waila  daiwad  luala 
producad  by  Via  procaasor 

aiara  anmpr  from  ragUa 
Hon. 
Al  sludges  and  spent  maia- 
nala and  b«<croduc1s  bsled 
t    H2613t    and   26132 


In  essence,  the  Agency  proposed  to 
perpetuate  the  current  distinctions  in  40 
CFR  261.6(b)  between  listed  wastes  and 
sludges  on  the  one  hand,  and  non-!lsted. 
non-sludge  hazardous  wastes  on  the 
other  fcr  generators  and  transporters 
sending  wastes  directly  to  burners,  and 
for  bumers  themselves.  See  4b  FR  14482. 
14495  and  proposed  §  261.6(b)|5).  We 
also  proposed  that  all  hazardous  wastes 
sent  to  fuel  processors  be  subject  to 
regulation,  so  that  fuel  processors 
storing  spent  materials  that  exhibit  a 
characteristic  of  hazardous  waste  (as 
well  as  wastes  already  covered  by 
S  261.6(b).  namely  listed  wastes  and 


hazardous  sludges)  were  subject  to 
regulation  as  storage  facilities. 
Generators  and  transporters  sending 
any  type  of  hazardous  waste  to  a  fuel 
processor  were  subject  to  Part  262  and 
263  standards.  Hazardous  waste  fuels 
produced  by  these  fuel  processors  were 
not  subject  to  regulation,  and  so  could 
be  transported,  stored,  and  burned 
without  being  subject  to  regulation.  Id. 
at  14485. 

Comments  on  this  part  of  the  proposal 
were  mixed.  Some  commenters 
supported  the  Agency,  but  others  urged 
the  Agency  to  regulate  transport  and 
storage  of  all  hazardous  wastes  used  as 
fuels,  including  non-sludge  hazardous 
wastes  exhibiting  a  hazardous  waste 
characteristic  and  hazardous  waste- 
derived  fuels.  They  argued  that  these 
controls  were  needed  to  ensure  safe 
handling  of  these  wastes,  to  provide  a 
record  to  the  oublic  and  to  regulatory 
agencies  of  which  wastes  are  burned  for 
energy  recovery,  and  of  where  they  are 
being  burned.  Some  commenters  also 
argued  that  extending  regulatory  control 
over  these  additional  hazardous  wastes 
would  effectuate  the  policy  of  the  then- 
pending,  now-enacted  RCRA 
Reauthorization  legislation. 

EPA  agrees  that  regulation  of 
transport  and  storage  of  all  hazardous 
wastes  and  all  hazardous  waste  fuels  is 
necessar>'  to  protect  human  health  and 
the  environment.  The  question  for  the 
Agency  is  how  best  to  implement  these 
controls  while  avoiding  the  undue 
confusion  or  disruption  that  would  result 
from  extensive,  piecemeal  changes  of 
the  current  rules.  EPA  thus  has  decided 
to  make  most  of  the  regulatory  changes 
respecting  transport  and  storage  in  the 
context  of  the  soon-to-be  proposed  rules 
on  hazardous  waste  and  used  oil  fuels 
cited  above.  Thus,  in  the  present 
package,  we  are  exempting  from 
regulation  all  hazardous  waste  fuels 
produced  by  a  person  other  than  the 
waste's  generator  or  burner.  Hazardous 
waste  fuels  leaving  intermediate  waste 
fuel  blenders  and  processors 
consequently  would  remain  exempt 
from  regulation  at  this  time.  We  also 
have  decided,  as  an  interim  measure,  to 
retain  the  distinction  between  listed 
wastes  and  sludges  and  unlisted 
characteristic  hazardous  waste  fuels,  so 
that  only  the  former  are  regulated. 

Finally,  we  are  clarifying  that 
transport  and  storage  requirements 
apply  to  all  hazardous  waste  fuels  [i.e.. 
hazardous  wastes  to  be  burned  for 
energy  recovery)  containing  listed 
wastes  and  sludges,  except  for  those 
produced  by  a  person  other  than  the 
generator  of  the  hazardous  waste. 
Consequently,  if  a  generator  of  listed 


hazardous  wastes  and  sludges  blends  or 
processes  these  wastes  and  sends  them 
to  a  burner,  the  blended  waste  fuels  are 
subject  to  regulation  (until  burned).  If 
the  generator  blends  the  same  wastes 
and  sends  this  blend  to  a  hazardous 
waste  fuel  processor,  the  blended 
wastes  remain  subject  to  regulation  until 
reprocessed  by  the  fuel  processor. 

The  clarification  of  the  rules  to  apply 
to  certain  blended  hazardous  waste 
fuels  (i.e..  those  going  from  a  generator 
to  a  burner,  or  from  a  generator  to  a  fuel 
processor)  removes  an  ambiguity  in  the 
present  rules,  and  responds  to 
comments  urging  immediate  regulation 
of  hII  hazardous  waste  fuels,  blended  or 
unblended.  The  final  rule  also  assures 
that  wastes  are  not  removed  from  the 
regulatory  system  due  to  minimal 
pro(;essing  by  a  generator  intended 
merely  to  evade  regulatory 
requirements. 

EPA  is  not  regulating  immediately 
hazardous  waste  fuels  produced  by  a 
person  other  than  the  generator  because 
the  Agency  feels  this  type  of  regulation 
would  be  too  disruptive  at  the  present 
time.  Regulation  could  extend,  for 
example,  to  unknowing  users  such  as 
non-industrial  boiler  operators.  In 
addition,  although  it  is  true  that  the 
HSWA  mandates  regulation  of  these 
wastes  as  necessary  to  protect  human 
health  and  the  environment,  the  Agency 
is  given  two  years  from  enactment  to 
develop  these  standards.  The  Agency 
thus  believes  that  its  forthcoming 
proposal  on  hazardous  waste  fuels  is  the 
better  forum  to  address  these  issues. 
We  are  limiting  regulation  to  listed 
wastes  and  sludges  because  these 
wastes  are  controlled  under  present 
regulations,  and  the  Agency  believes  the 
forthcoming  hazardous  waste  fuel  rules 
are  the  better  vehicle  for  extending 
regulation  to  different  types  of  wastes. 
We  thus  are  not  adopting  the  portion  of 
the  proposal  which  would  have 
regulated  all  hazardous  wastes  going  to 
a  fuel  processor.  We  do  not  think  it 
makes  sense  to  have  one  set  of  rules  for 
unlisted  spent  materials  and  by- 
products sent  to  a  processor,  and  a 
different  set  of  rules  when  these 
materials  are  sent  to  a  burner. 

The  following  examples  illustrate  the 
final  rules  dealing  with  transport  and 
storage  of  hazardous  waste  fuels: 

•  Generator  A  generates  a  hazardous 
spent  solvent  listed  under  §  261.31.  He 
sends  the  spend  solvent  to  burner  B  who 
burns  it  in  his  boiler. 

Generator  A  must  comply  with  Part 
262  (see  §  266.32(a)  and  §  266.34(c)  of 
the  final  rule)  because  a  listed  waste  is 
involved.  Burner  B  must  obtain  a  storage 
permit  (see  S  266.35(c)).  The  burning  is 
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exempt  from  regulation  at  the  present 
time  (see  S  266.30(a]). 

•  Generator  C  generates  a  hazardous 
spent  solvent  listed  under  §  261.31, 
blends  it  with  virgin  fuel  oil.  and  sends 
the  blend  to  Burner  D  who  burns  it  in  a 
boiler.  | 

The  answer  is  the  sAme  as  for  the  last 
example,  for  the  same  reasons. 

•  Generator  E  generates  a  hazardous 
spent  solvent  listed  under  §  261.31, 
blends  it  with  virgin  fuel  oil.  and  sends 
the  blend  to  processor  F  who  processes 
the  blend  and  does  further  blending.  F 
then  markets  the  hazardous  waste  fuel 
to  Burner  G  who  bums  it  in  his  boiler. 

Generator  E  is  subject  to  Part  262.  as 
in  the  previous  examples.  Processor  F  is 
a  storage  facility  (see  §  266.34(c)(2)). 
However,  the  hazardous  waste  fuels 
that  F  markets  are  exempt  from 
regulation,  so  Burner  G  may  store  and 
bum  them  without  regulation  (at  the 
present  time). 

•  Generator  H  generates  an  unlisted 
ignitable  by-product  that  he  sends  to 
Burner  I  to  be  burned  in  a  boiler. 

The  hazardous  waste  is  exempt  from 
regulation  because  it  is  neither  a  listed 
waste  nor  a  sludge  (see  §  266.36).  This 
result  would  be  the  same  if  the  ignitable 
by-product  were  blended  at  any  point, 
or  sent  to  an  intermediate  processor 
instead  of  the  ultimate  burner. 

The  following  chart  summarizes  the 
generation,  transportation,  and  storage 
standards  in  the  final  rule  for  hazardous 
wastes  to  be  burned  as  fuels. 

Table  6:  Final  Rules  Regaroino  Transport 
AND  Storage  Before  Burning  for  Gen- 
erators, Transporters.  Fuel  Blenders, 
and  Burners 


Gsnarator  wrNing 
hfi  procauor. 


Genarator  Mnding 
ractly  to  burxr. 


watta  to 


wasta  4- 


Traraportar*  Ming  <»asM 
•roin  ganaratora  to  kial 
proc«aaar. 


Tranaportara     taking     wasw 
Irom  gaoarawca  to  bumars. 


Fual  procaaaora  wtio  do  not 
ganarata  tha  waata  or  Ixjm 
ttw  waata^danvad  fual. 


Hazardous  wastes  that  are 
aubiact  to  regulation 


Spent  materials  and  l>y.prod- 
uct«  listed  in  K  261  31  and 
.32.  all  sludges,  and  any 
bteixl  conlaintng  one  a( 
theaa  wastea. 

Spent  matenals  and  t>y-prod- 
ucts  listed  in  $$261 .31  and 
.32.  •■  sludges,  and  any 
oontamng    orw    o< 


Spent  matenals  and  by-prod- 
ucts bsted  m  H  261.31  and 
.32,  all  sludges,  and  any 
MerNl  containing  one  o( 
these  wastes. 

Spent  materials  and  by-prod- 
ucts listed  in  K  261.31  and 
32.  all  sludges,  and  any 
blend  containing  one  at 
ttwse  wastes. 

Spent  matenals  and  by-prod- 
ucts listed  m  K  261.31  and 
.32,  all  sludges,  and  any 
Uand  containing  arm  oi 
Ihaas  wastes:  wasta-de- 
itvwl  luala  produced  by  tha 

•  pcocaaaor  are  eiempl  Iram 
ragulation. 


Table  6:  Final  Rules  Regarding  Transport 
AND  Storage  Before  Burning  for  Gen- 
erators, Transporters,  Fuel  Blenders, 
AND  Burners — Continued 


Hazardous  wastes  that  are 
subiect  to  regulation 


Tranapoilafs  taking  nterme- 
diata  waste-derived  fuels 
from  fuel  processors  to 
burrwrs. 

Burners 


Exempt  from  regulation. 


Spent  matenals  and  by-prod- 
ucts Intad  m  H  261  31  and 
.32.  all  sludges,  and  any 
blend  containing  one  at 
these  wastes;  waste-de- 
nved  fuels  from  fuel  proc- 
essors wfio  did  not  gener- 
ate the  waste  are  exempt 
from  regulation. 


E.  Section  261.2(c)(3):  Reclamation 
1.  Definition  of  Reclamation.  EPA 
proposed  that  all  spent  materials,  listed 
sludges,  and  listed  by-products  that  are 
reclaimed  are  solid  wastes."  See  48  FR 
at  14486.  We  limited  the  defmition  to 
listed  sludges  and  listed  by-products  to 
avoid  including  sludges  and  by-products 
that  are  routinely  processed  to  recover 
usable  products  as  part  of  on-going 
production  operations.  We  defined 
"reclamation"  to  constitute  either 
regenerating  waste  materials  or 
processing  waste  materials  to  recover 
usable  products.  In  essence,  reclamation 
involves  regeneration  or  material 
recovery.  Wastes  are  regenerated  when 
they  are  processed  to  remove 
contaminants  in  a  way  that  restores 
them  to  their  usable  original  condition. 
Examples  are  reclamation  of  spent 
solvents  or  reclamation  of  other  spent 
organic  chemicals.  Secondary  metal 
reclamation  processes,  such  as 
secondary  smelting,  are  examples  of 
material  recovery.  Our  regulatory 
definition  of  reclamation  relies  heavily 
on  a  number  of  statutory  definitions, 
including  those  of  "resource  recovery" 
(RCRA  Section  1004(31))  and  "recovered 
material"  (RCRA  Section  1004(19)).  Id.  at 
14487/2. 

We  also  drew  a  distinction  in  the 
proposal  between  situations  where 
material  values  in  a  spent  material,  by- 
product, or  sludge  are  recovered  as  an 
end-product  of  a  process  (as  in  metal 
recovery  from  secondary  materials)  as 
opposed  to  situations  where  these 
secondary  materials  are  used  as 
ingredients  to  make  new  products 
without  distinct  components  of  the 
materials  being  recovered  as  end- 
products.  The  former  situation  is 
reclamation;  the  latter  is  a  type  of  direct 


"The  proposal  contained  an  exception  for 
materials  thai  were  reclaimed  at  the  plant  site  and 
returned  to  the  original  process  in  which  they  were 
generated.  We  are  not  promulgating  this  exception 
in  the  final  rule,  for  the  reasons  explained  in  section 
H  of  this  part  of  the  preamble. 


use  that  usually  is  not  considered  to 
constitute  waste  management.  48  FR 
14487.  In  addition,  we  proposed  that 
secondary  materials  put  to  direct  use  as 
substitutes  for  commercial  products 
were  not  considered  to  be  reclaimed,  so 
that  this  type  of  use  also  is  usually  not 
considered  to  be  waste  management. 
Our  reason  for  this  distinction  is  that 
secondary  materials  put  to  direct  use  in 
this  way  are  being  used  essentially  as 
products. 

We  are  adopting  these  provisions  as 
proposed.  (Additional  discussion  of 
recycling  involving  direct  use  of 
secondary  materials  is  found  in  Section 
H.  below.)  Also,  as  discussed  in  Section 
I.A.2.  of  this  part  of  the  preamble,  we 
have  added  provisions  to  the  final 
definition  indicating  explicitly  that  scrap 
metal  that  is  hazardous  is  considered  to 
be  a  waste  for  the  regulatory  purposes 
of  RCRA  Subtitle  C  when  it  is  reclaimed. 
As  we  noted,  recovery  from  scrap  metal 
is  not  normally  analogous  to  on-going 
processing  of  virgin  materials,  and  much 
of  the  scrap  metal  that  is  reclaimed  is 
waste-like  because  it  is  no  longer  fit  for 
use  and  must  be  reclaimed  before  it  can 
be  used  again.  (As  discussed  in  Part  III 
of  the  preamble,  however,  the  Agency  is 
at  this  time  exempting  from  Subtitle  C 
regulation  hazardous  scrap  metal  that  is 
to  be  reclaimed.) 

As  a  matter  of  drafting,  we  have 
reorganized  this  provision  so  that  the 
definition  of  reclamation  is  found  in 
§  261.1.  The  exceptions  for  direct  use 
recycling  are  contained  in  a  separate 
provision  (§  261.2(e))  indicating  when 
secondary  materials  that  are  to  be 
recycled  are  not  solid  wastes. 

Most  of  the  conunents  agreed  with  the 
proposed  definition  of  reclamation 
(although  many  questions  were  raised 
about  how  to  regulate  reclamation 
activities  and  about  exclusions  for  direct 
use  recycling).  One  commenter 
requested  clarification  as  to  the 
intended  result  when  a  secondary 
material  is  first  reclaimed  and  then  put 
to  direct  use.  Under  the  final  rule,  spent 
materials,  listed  sludges,  and  listed  by- 
products that  are  processed  to  recover 
usable  products,  or  that  are 
regenerated — i.e.,  that  are  reclaimed — 
are  solid  wastes.  If  the  material  is  to  be 
put  to  use  after  it  has  been  reclaimed,  it 
still  is  a  solid  waste  until  reclamation 
has  been  completed.  Thus,  the  fact  that 
wastes  may  be  used  after  being 
reclaimed  does  not  affect  their  status  as 
wastes  before  and  while  being 
reclaimed. 

Other  commenters  raised  a  related 
question  about  the  status  of  spent 
materials,  listed  sludges,  and  listed  by- 
products that  are  reclaimed  and 
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subsequently  used  as  feedstock.  This 
situation  is  a  subset  of  the  one  just 
described,  so  that  these  materials  are 
wastes  until  reclaimed.  Their  later  use 
as  feedstock  does  not  alter  this  result. 
The  Agency  acknowledges,  however, 
that  its  discussion  of  the  recycling  of 
spent  sulfuric  acid  in  the  proposal 
preamble  (footnote  30)  created  some 
confusion.  The  Agency  still  does  not 
think  this  process  involves  reclamation. 
To  eliminate  any  uncertainty,  however, 
we  are  amending  §  261.4(a)  of  the 
regulations  to  state  that  spent  sulfuric 
acid  that  is  recycled  to  produce  virgin 
sulfuric  acid  is  not  considered  to  be  a 
solid  waste.  (See  Section  I.  below.) 

2.The  Status  of  Reciaimed Products. 
The  Agency  proposed  a  clarifying 
amendment  to  S  261.3(c)(2)  (the  "derived 
from"  rule)  to  indicate  that  commercial 
products  reclaimed  from  hazardous 
wastes  are  products,  not  wastes,  and  so 
are  not  subject  to  the  RCRA  Subtitle  C 
regulations.  See  48  FR  11489.  Thus, 
regenerated  solvents  are  not  wastes. 
Similarly,  reclaimed  metals  that  are 
suitable  for  direct  use.  or  that  only  have 
to  be  refmed  to  be  usable  are  products, 
not  wastes.  This  amendment  states  a 
fairly  evident  principle,  and  was  not 
challenged  by  any  commenter. 

We  caution,  though,  as  we  did  in  the 
proposal,  that  this  principle  does  not 
apply  to  reclaimed  materials  that  are  not 
ordinarily  considered  to  be  commercial 
products,  such  as  waste-waters  or 
stabilized  wastes.  The  provision  also 
does  not  apply  when  the  output  of  the 
reclamation  process  is  burned  for  energy 
recovery  or  placed  on  the  land.  These 
activities  are  controlled  by  the 
provisions  of  the  definition  dealing  with 
using  hazardous  wastes  as  ingredients 
in  fuels  or  land-applied  products.  For 
instance,  if  a  spent  solvent  is  treated 
and  blended  with  oil  to  sell  as  a  fuel, 
that  waste-derived  fuel  is  still  subject  to 
RCR.A  jurisdiction. 

The  principle  also  does  not  apply  to 
wastes  that  have  been  processed 
minimally,  or  to  materials  that  have 
been  partially  reclaimed  but  must  be 
reclaimed  further  before  recovery  is 
completed.  (See  46  FR  at  14499  n.  57.) 
For  this  last  situation — where  materials 
are  partially  .-eclaimed  but  must  be 
reclaimed  further  until  recovery  is 
completed — we  are  providing  a  variance 
procedure  for  situations  in  which  the 
initially  reclaimed  material  is 
commodity-like  in  spite  of  the  need  for 
additional  processing  before  it  is  finally 
reclaimed.  This  variance  is  explained 


fully  in  Section  J.2.  of  Fart  3  of  the 
preamble  below." 

F.  Section  261.2(c)(4):  Wastes  That  Are 
Accumulated  Speculatively 

1.  Grouping  of  Speculative 
Accumulation  and  Overaccumulation 
Provisions.  EPA  proposed  that  any 
secondary  material  [i.e.,  spent  materials, 
sludges,  or  by-products)  being 
accumulated  speculatively  were  solid 
wastes.  We  said  these  materials  are 
"accumulated  speculatively"  when  they 
are  being  stored  with  a  legitimate 
expectation  of  eventual  recycling  but 
have  never  been  recycled,  or  cannot 
feasibly  be  recycled.  See  48  FR  14489. 

The  Agency  further  proposed  that 
secondary  materials  that  accumulate  at 
a  site  for  over  a  year  without  75  percent 
being  recycled  are  solid  wastes.  48  FR 
14490.  The  sense  of  this  provision  was 
that  all  secondary  materials  that 
overaccumulate  before  being  recycled 
are  solid  wastes,  even  if  they  are  going 
to  be  recycled  in  ways  that  ordinarily  do 
not  constitute  waste  management. 

We  have  combined  these  concepts  in 
a  single  provision  in  the  final  definition. 
We  have  drafted  the  provision  so  that 
secondary  materials  are  considered  to 
be  solid  wastes  if  they  are  accumulating 
before  being  recycled.  However,  the 
materials  will  not  be  considered  solid 
wastes  (under  this  provision  of  the 
definition)  if  the  person  accumulating 
can  show,  on  request,  that:  a)  the 
materials  have  known  recycling 
potential  and  can  feasibly  be  recycled, 
and  b)  during  a  one-year  calendar 
period  that  the  amount  of  material 
recycled,  or  transferred  to  a  different 
site  for  recycling,  is  at  least  75  percent 
of  the  amount  accumulated  at  the 
beginning  of  the  year.** 

We  think  that  drafting  the  provision  in 
this  way  most  accurately  reflects 
Congressional  intent  that  accumulated 
hazardous  secondary  materials  are 
ordinarily  to  be  regarded  as  solid  and 
hazardous  wastes.  Congress  believed 
that  hazardous  wastes  are  rarely,  if 
ever,  recycled  or  amenable  for  recycling. 
H.R.  Rep.  No.  94-1491.  at  4.  It  mandated 


• '  One  commenter  questioned  whether 
recirculated  industrial  cooling  water  was 
considered  to  l>e  reclaimed.  Ordinarily,  we  consider 
cooling  water  (contact  or  non-contact)  to  t>e  reused 
directly  when  it  is  recirculated.  Cooling  water  is  not 
ordinarily  processed  or  treated  to  remove  impurities 
before  recirculation,  but  is  routed  away  from  the 
process  (often  through  a  cooling  tower)  to  lose 
enough  heat  to  be  reusable.  The  Agency  does  not 
consider  cooling  water  routed  in  this  way  to  be 
reclaimed. 

"  Of  course,  the  materials  could  still  be  solid  and 
hazardous  wastes  depending  on  how  they  are 
recycled.  For  example,  they  would  be  wastes  if  they 
are  to  be  recycled  by  Iwing  burned  to  recover 
energy. 


a  "regulatory  framework"  to  ensure  that 
"hazardous  wastes  (are  not)  disposed  of 
in  ponds  or  lagoons  or  on  the  ground  in 
a  manner  that  results  in  substantial  and 
sometimes  irreversible  pollution  of  the 
environment."  [Id.]  This  mandated 
"regulatory  approach"  would 
"eliminat(e)  the  last  remaining  loophole 
in  environmental  law  .  .  ."  [Id] 

Although  accumulating  hazardous 
secondary  materials  are  ordinarily 
regarded  as  solid  and  hazardous  wastes, 
this  is  not  invariably  the  case.  As  noted 
earlier  in  the  preamble  (see  Section  Il.B. 
of  Part  1  and  Section  H  of  Part  2),  these 
materials  would  not  be  wastes  if  they 
can  be  recycled  in  certain  designated 
ways,  and  if  they  are  no!  accumulated 
speculatively  before  being  recycled. 
These  situations  represent  exceptions  to 
the  general  statutory  prnhibition  against 
unregulated  waste  management. 

The  final  rule  thus  states  the  general 
principle  that  hazardous  secondary 
materials  accumulating  before  recycling 
are  wastes  unless  the  person 
accumulating  is  able  to  show  on  request 
that  he  is  indeed  recycling  sufficient 
volumes  of  the  materials  on  an  annual 
basis.  The  provision  is  not  substantively 
different  from  the  proposed  rule  on 
overaccumulation;  the  drafting  indicates 
explicitly,  however,  that  this  is  an 
exceptio))  to  the  general  statutory 
principle.  Thus,  the  burden  of  showing 
that  sufficient  amounts  are  being 
recycled  is  on  the  person  acciunulating 
the  material.  (See  Section  |.  of  this  part 
of  the  preamble.) 

2.  §  261.2(c)(4)(A):  Wastes  That  Are 
Accumulating  With  Expectation  of 
Recycling  But  Which  Have  Not  Been 
Recycled.  We  are  adopting  in  the  final 
rule  the  proposed  provision  that  all 
materials  stored  with  a  legitimate 
expectation  of  eventually  being  recycled 
but  for  which  there  is  no  known 
recycling  market  or  disposition,  or  no 
feasible  means  of  recycling,  are  wastes. 
These  wastes  are  subject  immediately  to 
all  applicable  RCRA  Subtitle  C 
standards.  Ordinarily,  these  are  storage 
standards  for  the  applicable  type  of 
storage  facility.  (See  48  FR  14499/2.) 
Materials  that  are  known  to  be 
recyclable,  such  as  solvents.*  scrap 
metal,  used  oil.  or  most  smelting 
drosses,  slags,  and  sludges  ordinarily 
would  not  be  subject  to  this  provision. 

A  person  accumulating  hazardous 
secondary  materials  would  have  the 
burden  of  proving  that  there  is  a  feasible 
means  of  recycling  the  material.  (See 
Section  J.  below.)  This  ordinarily  *vill 
require  identification  of  actual  recyclers 
and  recycling  technology,  location  of  the 
recycler,  and  relative  costs  associated 
with  recycling.  For  example,  if  the 
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nearest  recycler  is  800  miles  away,  the 
person  accumulating  the  hazardous 
secondary  material  would  have  to  show 
that  it  is  economically  reasonable  to 
send  his  material  that  far  to  be  recycled. 
The  most  convincing  dCTnonstration 
clearly  would  be  that  the  hazardous 
secondary  material  actually  has  been 
recycled. 

Most  comments  supported  the 
proposal.  Two  commenters,  however, 
suggested  that  material  for  which 
generators  could  demonstrate  that  on- 
going developmental  work  will  lead  to 
recycling  at  a  future  date  should  not  be 
considered  to  be  accumulated 
speculatively.  We  disagree.  We  think 
that  materials  that  are  not  known  to  be 
recyclable  (or  not  feasibly  recyclable  in 
the  hands  of  a  particular  generator)  are 
wastes  immediately.  The  example  in  the 
preamble  to  the  proposed  rule  of  a 
waste  accumulating  over  eight  years 
while  the  generator  endeavored  to  find  a 
means  to  recycle  it  indicates  that 
conducting  research  into  recycling 
possibilities  is  much  different  than  being 
able  to  recycle  a  waste.  In  addition,  the 
Agency  is  not  equipped  to  evaluate 
whether  an  unproven  developmental 
plan  will  ultimately  prove  feasible. 
3.  Section  261.2(c)(4)(B):  Wastes 
Accumulating  Before  Recycling  That 
Ai-e  Not  Recycled  In  Safficient 
Amounts,  a.  The  Proposed  Provision. 
EPA  proposed  that  secondary  materials 
not  already  defined  as  wastes  that 
accumulated  at  a  site  for  over  a  year 
without  75  percent  being  recycled,  or 
transferred  to  a  different  site  for 
recycling,  are  solid  wastes.  (The 
materials  must,  of  course,  have  a  know 
potential  for  recycling,  or  they  will  be 
considered  to  be  wastes  immediately.) 
EPA  also  proposed  that  certain  wastes 
which  were  exempt  when  recycled 
would  no  longer  be  exempt  if 
insufficient  amounts  were  recycled  in  a 
year. 

We  coupled  this  provision  with  an 
exception  allowing  persons  who  failed 
to  recycle  75  percent  io  a  given  year  to 
petition  the  Regional  Administrator  (or 
authorized  state  having  this  provision) 
to  demonstrate  that  they  could  recycle 
sufficient  amounts  in  the  subsequent 
year.  If  the  petition  was  granted  the 
accumulated  material  was  not  a  waste, 
or  remained  exempt  from  regulation. 
Once  the  material  acomulated  for  over 
a  year  without  sufficiert  turnover, 
however,  it  became  a  waste  or  lost  its 
exemption  from  regulation  unless  the 
Regional  Administrator  (or  authorized 
State)  were  to  decide  otherwise. 

b.  The  Final  Regulation.  We  are 
promulgating  this  provision  essentially 
as  proposed.  We  continue  to  believe 
that  the  length  of  time  secondary 


materials  are  accumulated  before  being 
recycled  is  an  important  indicator  of 
whether  or  not  they  are  wastes  (or.  in 
the  case  of  precious  metal  wastes, 
whether  they  should  be  subject  to 
regulation].  This  is  borne  out  by  the 
large  number  of  recycling  damage  cases 
where  secondary  materials  that  were 
overaccuniulated  over  time  caused 
extensive  harm.  Commenters  likewise 
stated  that  raw  materials  usually  are 
processed  through  production  processes 
in  a  continual  manner  and  therefore  that 
the  length  of  time  a  secondary  material 
accumulates  before  recycling  is  relevant 
in  determining  whether  the  material  is  a 
waste.  The  Agency  also  believes,  and 
many  commenters  agreed,  that  the  one- 
year  period  and  75  percent  turnover 
figure  were  within  the  reasonable  range 
of  values  the  Agency  could  select.  We 
are  promulgating  this  provision 
essentially  as  proposed. 

As  just  discussed,  the  major  change  in 
the  provision  involves  the  structuring  of 
the  regulation  to  indicate  that  secondary 
materials  stored  before  recycling  are 
wastes  unless  the  person  accumulating 
the  waste  is  able  to  show  that  they  are 
being  recycled  at  an  annual  rate  of  75 
percent  or  more.  By  requiring  persons 
accumulating  the  materials  to  be  able  to 
show  that  they  are  recycling  sufficient 
amounts,  we  mean  that  they  have  the 
burden  of  proof  on  this  issue.  We  are 
not  requiring  specific  reports  to  be 
submitted  to  the  Agency,  nor  that 
particular  records  be  maintained.  (See 
Section  d.  below  discussing  the  type  of 
records  that  would  satisfy  the  burden  of 
proof.) 

As  at  proposal,  this  provision  applies 
to  all  spent  materials,  sludges,  and  by- 
products not  already  defined  as  solid 
and  hazardous  wastes  and  that  are 
accumulated  before  any  type  of 
recycling.  The  provision  thus  applies  to 
secondary  materials  not  otherwise 
considered  to  be  wastes  when 
recycled — namely,  to  materials  that  are 
to  be  used  as  ingredients  or  as 
commerical  product  substitutes,  to 
materials  that  are  recycled  in  a  closed- 
loop  production  process,  to  unlisted 
sludges  and  by-products  that  are  to  be 
reclaimed,  and  to  black  liquw  and  spent 
sulfuric  acid  being  reclaimed.  Thus,  if 
one  of  these  materials  are 
overaccumulated.  they  would  be 
considered  to  be  hazardous  wastes  and 
would  become  subject  to  regulation 
under  applicable  provisions  of  §  261.6, 
normally  §  261.6  (b)  and  (c)  (see  Section 
II.I.  of  Part  3  of  the  preamble). 

The  provision  also  continues  to  apply 
to  one  set  of  wastes  which  are 
ordinarily  exempt  from  most  regulation 
when  recycled,  precious  metal  wastes 
being  reclaimed.  Thus,  if  these  wastes 


are  overaccumulated,  they  no  longer  are 
conditionally  exempt  from  regulation 
(see  5  266.70(d)). 

The  provision  does  not  apply  to 
secondary  materials  that  already  are 
wastes  when  they  are  recycled,  for 
example  scrap  metal,  secondary 
materials  burned  as  fuels,  or  spent  lead- 
acid  batteries  being  reclaimed.  The 
regulations  in  S  261.6  and  Part  266  must 
be  consulted  to  determine  if  these 
wastes  are  regulated.  Rate  of  turnover 
thus  is  not  a  factor  in  determining  the 
extent  of  regulation  for  these  wastes. 

In  response  to  comment,  we  are 
adding  that  the  provision  also  does  not 
apply  to  materials  generated  in  a 
manufacturing  process  unit  or 
associated  non-waste-treatment 
manufacturing  unit  covered  by 
§  261.4(c).  Including  materials  that  are 
generated  in  these  units  in  the 
calculation  would  be  inconsistent  with 
the  reasons  EPA  initially  exempted 
wastes  accumulated  in  these  types  of 
units.  See  45  FR  72025  (October  30. 
1980)." 

EPA  proposed  that  the  75%  turnover 
rate  be  calculated  based  on  volume.  In 
response  to  comment,  we  are  writing  the 
final  rule  so  that  rate  of  turnover  can  be 
calculated  based  on  either  weight  or 
volume.  Either  measure  appears  to  be  a 
reasonble  way  to  calculate  turnover. 

We  are  making  one  other  change  to 
the  proposed  rule  by  requiring  that  75% 
of  the  accumulated  materials  be 
recycled  during  the  calendar  year, 
starting  on  January  1, 1985.  The  proposal 
would  have  allowed  the  person 
accumulating  to  choose  among  the 
calendar,  fiscal,  and  inventory  years  as 
the  period  during  which  75%  turnover 
must  be  achieved.  On  reflection,  we 
think  that  a  single  time  period  is  needed 
to  facilitate  enforcement  and  to  achieve 
uniformity.  EPA  believes  that  if 
enforcement  officials  are  confronted 
with  a  differing  starting  date  at  each 
facility,  this  provision  would  become  too 
difficult  to  implement. 

c.  The  Requirement  That  Materials  of 
The  Same  Class  Being  Recycled  The 
Same  Way  Be  Counted  Together.  In  the 
proposal,  we  left  open  the  question  of 
whether  the  overaccumulation  provision 
applies  on  a  material-by-material  basis 
or  on  a  basis  that  takes  into  account 
both  the  material  being  recycled  and  the 


"  Althoujjh  the  final  rule  refers  to  (  261.4(c)— ■ 
provision  that  exempts  wastes  from  regulation— 
EPA  is  not  stating  that  the  materials  in  these  units 
are  wastes.  EPA  is  staling  that  the  secondary 
materials  not  otherwise  defined  as  solid  wastes  that 
are  accumulating  in  the  product  storage  tanks  or 
other  vessels  described  in  t  261  4(c)  are  not  subject 
to  the  turnover  provision  contained  in  the 
speculative  accumulation  rule. 
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manner  of  recycling.  We  indicated  thai 
our  preference  was  for  the  75  percent 
recycling  requirement  to  be  applied  to 
all  materials  of  the  same  class  which 
were  to  be  recycled  in  the  same  way. 
Most  commenters  agreed,  as  this  kind  of 
accounting  best  assures  that  similarly 
situated  materials  will  be  grouped  in  the 
same  way. 

We  are  adopting  this  standard  in  the 
final  rule.  We  wish  to  clarify  precisely 
what  this  standard  means,  however.  By 
"materials  of  the  same  class"  we  mean 
materials  of  the  same  type  generated 
from  the  same  process.  Examples  of 
materials  that  would  be  grouped  are 
distillation  bottoms  from  integrated 
production  of  chlorinated  aliphatic 
hydrocarbons,  slags  from  a  smelting 
process,  drosses  from  a  smelting 
process,  dry  sludges  from  the  same 
process,  or  wastewater  treatment 
sludges  from  the  same  process. 

The  requirement  that  the  materials  be 
"recycled  in  the  same  way"  means  that 
materials  are  either  to  be  used  to  make 
the  same  thing  (for  materials  to  be  used 
as  ingredients),  used  in  the  same  way 
(for  materials  used  as  effective 
substitutes  for  commercial  products),  or. 
for  unlisted  by-products  and  sludges, 
that  the  same  material  be  recovered 
from  them.  Thus,  still  bottoms  used  as 
intermediates  to  make  the  same 
products  would  be  counted  together — 
for  example,  all  still  bottoms  from 
chlorinated  aliphatic  hydrocarbon 
production  that  are  used  to  make  carbon 
tetrachloride.  On  the  other  hand,  still 
bottoms  used  as  intermediates  in  the 
production  of  ethylene  dichloride  would 
be  counted  separately.  All  of  a 
generator's  spent  pickle  liquor  used  as  a 
wastewater  sludge  conditioner  would  be 
aggregated:  the  same  generator's  pickle 
liquor  used  to  produce  iron  oxide  would 
be  counted  separately.  Smelting  drosses 
from  which  lead  is  recovered  would  be 
counted  separately  from  smelting 
drosses  from  which  zinc  is  recovered. 

The  Agency  is  adopting  this  approach 
to  ensure  that  materials  most  alike  in 
terms  of  physical  characteristics  and 
mode  of  recycling  are  counted  together. 
EPA  also  believes  this  approach 
safeguards  against  situations  where 
recyclable  materials  are  counted  along 
with  unrecyclable  ones,  shielding  the 
unrecj dable  materials  from  being 
wastes.  For  instance,  if  a  generator  has 
100  units  of  a  secondary  material  all  of 
which  are  recycled  as  ingredients  in  a 
process,  and  20  units  of  the  same 
material  only  one  unit  of  which  is 
recycled  in  a  different  process,  the 
remaining  19  units  should  be  classified 
as  wastes  because  they  aren't  being 
recycled. 


d.  Means  of  Satisfying  the  Burden  of 
Proof  As  noted,  persons  accumulating 
secondary  materials  not  otherwise 
defined  as  wastes  have  the  burden  of 
proving  that  they  are  recycling  sufficient 
amounts  of  the  secondary  materials.  At 
a  minimum,  we  would  expect  that 
accumulators  have  on  hand  (1)  the 
amount  of  secondary  material  of  each 
class  recycled  in  the  same  way  on-hand 
at  the  beginning  of  the  one-year  period, 
(2)  the  amount  of  such  material  added 
during  the  one-year  period,  and  (3)  the 
amount  remaining  at  the  end  of  the  one- 
year  period.  Records  customarily 
maintained,  such  as  records  of 
throughput  through  an  industrial 
process,  should  be  satisfactory.  For 
materials  used  as  intermediates  in 
closed-loop  processes,  records  of 
consistent  historical  use  should  be 
sufficient.  In  addition,  names  and 
addresses  of  recyclers  receiving  the 
secondary  materials  should  be 
maintained,  as  well  as  any  other 
information  that  substantiates  the 
minimum  turnover  rate  [e.g.  contracts  or 
correspondence  with  a  recycler). 

e.  Response  to  Comments.  Although 
commenters  expressed  concern  about 
the  provision's  complexity,  most 
supported  it  in  principle.  One 
commenter,  while  supporting  most  of  the 
overaccumulation  provision,  urged  that 
it  not  apply  to  unlisted  by-products 
accumulated  in  tanks  and  containers  for 
a  generator's  own  use  or  reuse.  We  have 
considered  this  comment  but  are 
rejecting  it  for  the  reasons  given  in  the 
proposal  (48  PR  14491/1).  As  a  general 
matter,  we  believe  the  key  measure  of 
whether  a  material  is  overaccumulated 
is  the  length  of  time  before  use  occurs, 
not  how  the  material  is  stored  or  who 
will  recycle  it.  In  addition,  the 
commenter  was  most  concerned  about 
accounting  for  unlisted  by-products 
burned  as  fuels;  since  these  materials 
are  defined  as  wastes  in  the  final  rule 
(although  they  are  not  at  this  time 
subject  to  storage  requirements),  this 
question  is  of  less  importance. 

There  were  a  series  of  comments 
regarding  the  status  of  commercial 
chemical  products  that  accumulate  over 
time  without  being  used.  EPA  indicated 
in  the  proposed  rule  that  commercial 
chemical  products  that  are  hazardous 
wastes  when  discarded  (i.e.,  those  listed 
in  §  261.33  of  the  regulations)  were  not 
subject  to  either  the  speculative 
accumulation  or  overaccumulation 
provisions  of  the  proposed  rule.  48  FR 
14489.  We  also  asked  for  comments  as 
to  whether  some  type  of  maximum 
accumulation  period  should  be  imposed 
by  rule.  Virtually  all  commenters 
opposed  this  idea,  due  to  the  large 


recordkeeping  requirements  involved, 
and  the  difficult  practical  problems 
involved  in  observing  and  enforcing 
such  a  standard.  The  Agency  shares 
these  concerns.  Id.  at  14490.  We 
therefore  are  not  adopting  any  time  limit 
on  when  a  commercial  chemical  product 
held  for  recycling  becomes  a  waste.  The 
May  19. 1960  standard  remains  in  place: 
these  materials  are  wastes  when 
discarded  or  intended  for  discard  (by 
means  of  abandonment),  and  are  not 
wastes  when  stored  for  recycling. 

{.  Variances  for  Secondary  Materials 
Not  Recycled  in  Sufficient  Volumes.  We 
also  believe  that  there  may  be  valid 
reasons  that  persons  are  unable  to 
recycle  sufficient  amounts  of  non-waste 
secondary  materials  in  one  year  (or  the 
precious  metal  wastes  that  are 
conditionally  exempt  form  regulation) 
and  have  retained  the  petition  process 
to  accommodate  these  situations.  The 
petition  is  now  termed  a  variance  from 
being  a  solid  waste,  and  is  found  in 
§  260.30  Substantive  standards  for  the 
Regional  Administrator's  (or  authorized 
state  official's)  decision  are  in  §  260.31 
(a)  and  procedures  for  applying  for  and 
processing  variances  are  in  $  260.33. 

The  standards  for  granting  a  variance 
are  basically  those  we  proposed.  The 
Regional  Administrator  must  decide  if 
sufficient  amounts  of  material  are  likely 
to  be  recycled  or  transferred  for 
recycling  in  the  following  year.  Factors 
to  be  considered  are:  (a)  The  kind  of 
material  being  accumulated  and  its 
expected  manner  of  recycling,  (b)  how 
much  is  being  stored,  (c)  how  it  is  being 
stored,  (d)  whether  it  is  being  stored  in  a 
way  that  minimizes  loss,  (e)  how  and 
when  it  is  expected  to  be  recycled,  and 
(f)  why  this  is  a  reasonable  expectation. 
The  Regional  Administrator  should 
consider  the  applicant's  past  history  of 
recycling  the  material,  whether  there  are 
contractual  arrangements  or  market 
conditions  bearing  on  the  likelihood  of 
future  recycling,  the  reason  that  the 
material  was  accumulated  without  75 
percent  being  recycled  in  the  past  year, 
and  other  relevant  factors.  If,  for 
example,  a  company  has  a  multi-year 
history  of  selling  a  secondary  material 
as  a  commercial  product  substitute,  but 
was  unable  to  sell  75  percent  during  a 
given  year  due  to  a  temporary  downturn 
in  market  conditions,  and  is  handling 
the  secondary  material  in  a  manner 
commensurate  with  its  value  as  a 
substitute  commercial  product,  the 
company  may  be  eligible  for  a  variance. 
On  the  other  hand,  a  company  that 
overaccumulates  a  secondary  material 
not  ordinarily  reused,  but  that  has  been 
able  to  pay  other  companies  to  use  the 
material  in  the  past,  and  now  has  tons  of 
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material  on  hand  in  open  piles,  is  much 
less  likely  to  be  eligible  for  a  variance. 

A  variance,  if  granted,  would  be  valid 
for  only  one  year.  If  tht  accumulator 
failed  to  recycle  75  percent  of  the 
materia!  on  hand  m  the  fulluwing  year, 
it  would  have  to  petition  for  a  new 
variance.  Under  the  pfoposal.  the 
company  would  have  had  to  recycle  50 
percent  of  the  total  accumulated 
materials  to  be  eligible  to  apply  for  a 
second  variance.  In  addition,  a  variance 
could  only  be  renewed  two  times.  In 
response  to  comments,  we  are  not 
adopting  either  of  these  requirements  in 
the  final  rule.  There  do  appear  to  be 
situations,  although  infrequent,  where 
secondary  materials  can  accumulate  for 
over  two  years  without  being  recycled 
and  still  not  necessarily  be  deemed  a 
waste.  Possible  examples  are  certain 
traditionally  reclaimed  mining  by- 
products that  are  being  accumulated 
because  of  cychcally  depressed  metal 
prices.  However,  in  determining  whether 
to  grant  a  variance,  the  longer  a  material 
has  accumulated  %vithout  recycling,  the 
more  likely  it  is  that  the  variance 
application  will  be  denied. 

G.  Section  261.2(d):  Secondary  Materials 
That  are  Designated  as  Solid  Wastes 

1.  The  General  Standard.  EPA 
propo.sed  that  particular  inherently 
waste-like  materials  could  be 
designated  as  solid  wastes  without 
regard  for  the  mode  of  recycling.  Some 
comments  criticized  this  provision  as 
being  a  vague  catch-all,  while  others 
supported  it  or  (in  the  case  of  certain 
industry  commenters)  conceded  the 
need  for  this  type  of  provision. 

EPA  is  retaining  this  listing  authority 
in  the  final  regulation.  A  provision  of 
this  type  is  needed  because  it  is 
impossible  in  practice  to  devise  a  single 
definition  which  completely 
distinguishes  wastes  from  non-wastes. 
We  continue  to  think  that  certain 
residual  materials  are  inherently  waste- 
like, either  because:  (a)  They  are 
typirally  disposed  of  or  incinerated  on 
an  industry-wide  basis,  or  (b)  they 
contain  toxic  constituents  '*  in 
concentrations  not  ordinarily  found  in 
the  raw  materials  or  products  for  which 
they  substitute,  which  toxic  constituents 
are  not  used,  reused,  or  reclaimed 
during  the  recycling  process.  In  addition, 
recycling  of  the  materials  must  have  the 
potential  to  pose  a  substantial  hazard  to 
human  health  and  the  environment.  The 
Agency  believes  these  criteria  are 
relatively  straightforvrard  and 

"Tliese  are  toxic  ronstitilents  lisred  in  Appendix 
VIII  of  Part  281.  The  proposal  erroneously  referred 
to  "Appendix  VII"  (48  FR  at  14491).  due  to  a 
misprint  by  the  Fedorol  Register. 


understandable.  Certainly  they  are  not 
"vague"  in  any  legal  sense.  The  Agency 
will  be  required  to  designate  in  the  rule 
that  particular  materials  are  w?-.^tcs  so 
that  there  is  no  risk  that  those  subject  to 
reauiation  are  uncertain  or  their 
obligations. 

The  criticism  that  this  provision  is  a 
"catch-air*  also  does  not  appear  to  have 
merit.  We  believe  the  criteria  limits 
those  materials  the  Agency  could 
designate.  The  Agency  must  determine 
that  the  materials  ordinarily  arc  not 
recycled  on  a  nation-wide  basis,  and 
that  the  material  contains  Appendix  VIII 
constituents  at  levels  not  found  in 
analogous  raw  materials  or  products. 
The  criteria  that  the  recycling  activity 
potentially  pose  a  substantial  hazard 
also  limits  the  Agency,  by  suggesting 
that  a  purpose  of  the  activity  is  to 
dispose  of  the  non-recycled  toxic 
constituents,  and  by  suggesting  that  the 
secondary  materials  have  so  little  value 
that  they  are  stored  insecurely,  and  are 
thus  waste-like.* 

One  commenter  suggested  that  the 
Agency  designate  secondary  materials 
as  solid  wastes  if  management  of  the 
materials  presents  an  "unreasonable 
risk  of  injury  to  health  or  the 
environment."  This  determination  would 
be  based  on  an  assessment  taking  into 
account  such  factors  as  effects  of  the 
material  on  hu.Tian  health  and  the 
environment,  benefits  of  using  the 
material,  and  economic  consequences  of 
listing. 

This  standard,  as  the  commentor 
admits,  is  drawn  essentially  from  the 
Toxic  Substances  Control  Act.  This  is 
not  the  standard  Congress  enacted  for 
RCRA  decisionmaking.  RCRA 
determinations  are  to  be  based  on 
health  and  environmental  based  factors. 
(See  45  FR  33089  (May  19, 1980).) 

The  consequences  of  being  designated 
as  a  solid  waste  is  that  the  material  will 
be  within  the  Agency's  jurisdiction  no 
matter  how  it  is  being  recycled.  Thus, 
the  particular  dioxin-containing  wastes 
designated  in  today's  regulation  (see  the 
following  subsection)  are  considered  to 
be  wastes  (for  example)  even  if  used 
directly  as  substitutes  for  commercial 
products  or  as  ingredients  in  producing 
a  product.  On  the  other  hand.  I  261.6 
must  be  consulted  to  determine  the  type 
of  regulation  that  applies  to  the  waste. 

2.  Application  of  the  Standard  to 
Specific  Wastes.  EPA  proposed  to 
designate  a  group  of  dioxin-containing 
materials  as  solid  wastes.  See  48  FR 
14491-492.  We  are  modifying  the 


"  We  thus  disagree  with  the  commenter  who 
argued  that  a  hazard  posed  by  recycling  a  matenal 
is  not  relevant  in  determining  whether  the  material 
is  a  waste. 


proposal,  in  response  to  comments,  to 
exclude  the  listed  commercial  chemical 
formulations  (Hazardous  Waste  F027). 
These  ftirmulations  do  not  meet  the 
designation  criteria  because  they  are  not 
chemically  dissimilar  from  analogous 
commercial  products  [i.e.  they  are 
virtually  the  same  as  pesticides  that  are 
used),  and  they  are  not  typically 
discarded.  In  determining  if  these 
formulations  are  wastes  when  disposed 
or  recycled,  the  regulated  community 
should  refer  to  the  rjles  applicable  to 
commercial  chemical  products.  The 
formulations  thus  would  be  wastes 
when  they  are  discarded  by  being 
abandoned,  or  when  they  are  burned  for 
energy  recovery  (the  manner  of 
recycling  not  analogous  to  normal  use). 
See  S  261.33  as  amended  by  today's  rule. 
We  also  are  indicating  that  Hazardous 
Waste  F021  is  not  designated  as  a  solid 
waste  if  it  is  used  as  an  ingredient  to 
make  a  product  at  the  site  of  generation. 
It  is  a  solid  waste  if  recycled  in  any 
other  way  (or  if  disposed.)  The  Agency 
is  taking  this  step  in  response  to 
comments  indicating  that 
pentachlorophenol  production  plants 
typically  reuse  these  materials  in  their 
own  production  process. 

H.  Section  261.2(e):  Secondary  Materials 
That  Are  Not  Solid  Wastes  When 
Recycled 

1.  Secondary  Materials  Used  as 
Ingredients  to  Make  New  Products,  or 
Used  as  Substitutes,  for  Commercial 
Products,  a.  The  Agency's  Subtitle  C 
Jurisdiction.  EPA  proposed  that 
secondary  materials  that  are  used  as 
ingredients  to  make  new  products  were 
not  solid  wastes  provided  that  distinct 
components  were  not  recovered  [i.e. 
reclaimed)  as  end  products.  We  also 
proposed  that  secondary  materials  used 
as  substitutes  for  commercial  products 
in  particular  functions  or  applications 
are  not  solid  wastes.  See  48  FR  14477, 
14487-88.  An  example  of  the  former 
practice — i.e..  use  as  an  ingredient — is 
the  use  of  chemical  industry  still 
bottoms  as  feedstock.  Use  of 
hydrofluorosilicic  acid  (an  air  emission 
control  dust)  as  a  drinking  water 
fluoridating  agent,  or  use  of  spent  pickle 
liquor  as  a  wastewater  conditioner,  are 
examples  of  use  of  a  secondary  material 
as  a  commercial  product  substitute. 

When  secondary  materials  are 
directly  used  (or,  in  the  case  of 
previously  used  materials,  reused)  in 
these  ways,  we  stated,  they  function  as 
raw  materials  in  normal  manufacturing 
operations  or  as  products  in  normal 
commercial  applications.  We  reiterate 
these  positions  in  the  final  regulation. 
These  direct  use  recycling  situations 
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represent  exceptions  to  the  general 
principle  that  accumulated  hazardous 
secondary  materials  are  hazardous 
wastes. 

The  flnal  rule  consequently  states  that 
secondary  materials  used  as  ingredients 
or  used  directly  as  commercial  products 
are  not  wastes  and  so  are  outside  the 
Agency's  RCRA  jurisdiction.  They  thus 
are  not  subject  to  RCRA  Subtitle  C 
regulations  when  generated, 
transported,  or  used  (unless  they  are 
accumulated  speculatively,  as  described 
earlier). 

Most  commenters  agreed  with  the 
Agency  on  this  point.  Those  who  didnt 
felt  that  the  Agency's  jurisidiction  over 
recycled  secondary  materials  is 
unlimited.  The  Agency  disagrees.  Our 
RCRA  authority  over  recycling  of 
hazardous  secondary  materials  is  broad, 
but  has  some  limits.  The  legislative 
history  indicates  that  Congress  rejected 
an  approach  that  would  have  required 
modifying  production  processes  in  order 
to  reduce  the  volume  of  hazardous 
waste  generated.  This  is  because  such 
restrictions  "i(n)  many  instances  would 
amount  to  interference  with  the 
productive  (sic)  process  itself. .  . ."  H.R. 
Rep.  No.  94-1491.  94th  Cong.  2d  Sess.  at 
26.  The  Agency  accordingly  has 
interpreted  its  jurisdiction  so  as  to  avoid 
regulating  secondary  materials  recycled 
in  ways  that  most  closely  resemble 
normal  production  processes.  These 
types  of  recycling  are  use  of  secondary 
materials  as  ingredients  or  as  direct 
commercial  product  substitutes,  or  (as 
explained  below)  use  in  a  closed-loop 
type  of  production  process." 

b.  Redrafting  of  the  Exclusion  in  the 
Final  Rule.  In  the  proposal,  exclusions 
for  using  and  reusing  materials  directly 
took  the  form  of  exceptions  to  the 
defmition  of  reclamation  (proposed 
S  261.2(c)(l)(iHiii)).  We  have  redrafted 
the  final  regulation  so  that  )  261.2(e)(1) 
indicates  explicitly  which  secondary 
materials  used/reused  in  particular 
ways  are  not  solid  wastes.  A  definition 
of  "use'V'reuse"  appears  in  i  261.1(c). 
Exceptions  to  this  principal  are  found  in 
S  261.2(e)(2).  and  restate  the  situations 
where  recycling  might  be  considered  to 
involve  a  use  (or  a  closed-loop  recycling 
situation,  explained  in  the  next  section), 
but  nevertheless  constitutes  waste 
management. 

As  noted  above,  there  are  several 
such  use/reuse  circumstances  where  the 
nature  of  the  material  or  the  nature  of 
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"We  note,  in  response  to  comments,  that  the 
materials  excluded  from  the  RCRA  definition  still 
can  be  hazardous  materials  for  purposes  of 
Department  of  Transportation  regulations  governing 
the  transportation  of  hazardous  materials 


the  recycling  activity  indicates  that 
RCRA  jurisdiction  exists: 

•  where  the  material  being  used  is 
inherently  waste-like: 

•  where  insufficient  amounts  of  the 
material  are  recycled; 

•  where  the  material  is  incorporated 
into  a  product  that  is  used  in  a  manner 
constituting  disposal  or  where  the 
material  is  used  directly  in  a  manner 
constituting  disposal:  and 

•  where  the  material  is  used  by  being 
incorporated  into  a  fuel,  or  being  burned 
directly  as  a  fuel. 

In  addition,  when  a  component  of  the 
material  is  recovered  as  an  end  product, 
the  material  is  being  reclaimed,  not 
used. 

c.  Distinguishing  Sham  Situations. 
Other  commenters  voiced  concern  that 
these  exclusions  open  opportunities  for 
sham  recyclers  to  claim  that  they  are 
using  secondary  materials,  and  so  not 
engaging  in  v^■aste  management.  The 
Agency  shares  these  concerns,  and 
wishes  to  take  this  opportunity  to 
indicate  some  of  those  situations  (which 
also  were  pointed  out  in  comments)  we 
regard  as  shams. 

First,  where  a  secondary  material  is 
ineffective  or  only  marginally  effective 
for  the  claimed  use,  the  activity  is  not 
recycling  but  surrogate  disposal.  An 
example  (provided  in  comments)  is  use 
of  certain  heavy  metal  sludges  in 
concrete.  The  sludges  did  not  contribute 
any  significant  element  to  the  concrete's 
properties,  and  so  we  would  not  regard 
this  activity  as  legitimate  recycling. 

A  second  example  of  sham  use  occurs 
when  secondary  materials  are  used  in 
excess  of  the  amount  necessary  for 
operating  a  process.  Examples  are  when 
secondary  materials  which  contain 
chlorine  are  used  as  ingredients  in  a 
process  requiring  chlorine  but  are  used 
in  excess  of  the  chlorine  levels  required. 
An  indication  that  secondary  materials 
are  not  being  used  in  excess  is  if  the 
recycler  requires  product  specifications 
on  incoming  secondary  materials,  and 
these  specifications  are  in  accord  with 
those  generally  in  use  in  the  industry. 

Another  indication  that  a  claimed 
recycling  use  is  a  sham  is  if  the 
secondary  material  is  not  as  effective  as 
what  it  is  replacing.  Conversely,  where 
the  secondary  material  is  as  effective  as 
the  alternative  virgin  material,  the 
activity  is  much  more  likely  to  be 
considered  legitimate  recycling.  Spent 
pickle  liquor,  for  example,  is  known  to 
be  as  effective  as  virgin  materials  when 
used  as  a  phosphorous  precipitant  in 
wastewater  treatment.  See  46  PR  44970 
(September  8, 1981).  This  reuse  is 
legitimate.  A  secondary  material 
considerably  less  effective,  however. 


could  well  be  viewed  as  not  being  used 
legitimately. 

Absence  of  records  regarding  the 
recycling  transaction  is  another 
indication  of  a  sham  situation.  Records 
ordinarily  are  kept  documenting  use  of 
raw  materials  and  products.  Records 
likewise  are  usually  retained  to 
document  secondary  material  use  and 
reuse.  The  Agency  consequently  views 
with  skepticism  situations  where 
secondary  materials  are  ostensibly  used 
and  reused  but  the  generator  or  recycler 
is  unable  to  document  how,  where,  and 
in  what  volumes  the  materials  are  being 
used  and  reused.  The  absence  of  such 
records  in  these  situations  consequently 
is  evidence  of  sham  recycling. 

A  final  indication  of  sham  use  is  if  the 
secondary  materials  are  not  handled  in 
a  manner  consistent  with  their  use  as 
raw  materials  or  commercial  product 
substitutes.  Thus,  if  secondary  materials 
are  stored  or  handled  in  a  manner  that 
does  not  guard  against  significant 
economic  loss  [i.e.,  the  secondary 
materials  are  stored  in  leaking  surface 
impoundments,  or  are  lost  through  fires 
or  explosions),  there  is  a  strong 
suggestion  that  the  activity  is  not 
legitimate  recycling. 

A  recurring  type  of  situation  posing 
the  potential  for  sham  use  involves 
using  corrosive  wastes  as  neutralizing 
agents.  The  potential  for  disposal  in 
these  situations  is  high  since  a  waste 
acid  can  be  dumped  into  (or  onto)  other 
materials,  and  any  resulting  change  in 
pH  would  be  incidental  to  the  disposal 
purpose  of  the  transaction.  Accordingly. 
EPA  will  not  accept  a  claim  that  a 
corrosive  secondary  material  is  being 
used  as  a  substitute  for  virgin  acid  or 
caustic  unless  indicia  of  legitimate 
recycling  are  present.  These  include  that 
the  secondary  acid  or  caustic  meet 
relevant  commercial  specifications,  that 
they  be  as  effective  as  the  virgin 
material  for  which  they  substitute,  that 
they  be  used  under  controlled 
conditions,  and  that  in  a  two-party 
transaction  there  be  consideration 
(usually  monetary)  for  use  of  the 
material.  In  addition,  the  more 
contaminated  the  acid  or  caustic  is  in 
relation  to  virgin  material,  the  less  likely 
the  Agency  is  to  view  its  application  as 
legitimate  recycling. 

We  note  also  that  persons  claiming 
that  they  are  recycling  hazardous 
wastes  in  a  manner  excluded  by  the 
regulation  have  the  burden  of  proof  that 
are  within  the  terms  of  the  exclusion. 
See  Section  J.  below. 

Finally,  persons  intending  to  use 
secondary  materials  that  are  not  listed 
in  the  Chemical  Substance  Inventory 
compiled  by  EPA  pursuant  to  Section 


8(b)  of  the  Toxic  Substances  Control  Act 
(TSCA)  must  notify  the  Agency  of  the 
intended  use  at  least  90  days  before  the 
use  begins.  See  TSCA  Section  5(a)  and 
48  FR  21722  (May  13. 1983).  EPA  can 
regulate  these  substances  under  TSCA  if 
it  determines  that  the  manufacture, 
processing,  distribution  in  commerce, 
use,  or  disposal  of  the  substance  will 
present  an  unreasonable  risk  or  injury  to 
human  health  or  the  environment. 
(TSCA.  Section  5(f).)  BPA  can  also 
extend  the  review  period  an  additional 
90  days  for  good  cause.  (TSCA,  Section 
5(c).) 

2.  Closed-Loop  Recycling,  a.  The 
Agency's  Proposal.  The  Agency  also 
proposed  to  exclude  from  the  defrntion 
of  solid  waste  materials  that  are 
reclaimed  at  the  plant  site  where 
generated  and  that  are  then  returned  to 
the  original  production  process  in  which 
the  material  was  generated.*^  See  48  FR 
14488/'8U.  We  referred  to  this  type  of 
operation  as  "closed-loop  recycling," 
and  stated  that  this  type  of  operation 
could  be  viewed  as  an  on-going 
production  process  and  therefore 
outside  the  Agency's  Subtitle  C 
jurisdiction. 

There  were  many  comments  on  this 
provision.  Virtually  all  commenters 
agreed  that  some  type  of  closed-loop 
provision  was  justified,  but  disagreed 
about  its  scope.  Some  commenters  felt 
that  the  proposal  was  too  broad,  while 
others  stated  that  it  should  be  extended 
to  any  situation  where  a  generator 
reclaimed  its  wastes  and  reused  the 
reclaimed  material  in  a  process  under  its 
control.  In  addition,  many  commenters 
criticized  elements  of  the  proposal  as 
unclear,  particularly  what  the  Agency 
meant  by  "original  process  from  which 
generated". 

b.  Modification  of  the  Proposal.  We 
have  determined  that  the  proposal  was 
both  inexact  and  overbroad  (see  below). 
However,  we  believe  that  there  are 
certain  "closed-loop"  silutafions  that  are 
so  closely  tied  to  on-going  production 
that  they  should  be  considered  not  to 
involve  solid  wastes.  In  our  opinion, 
there  are  three  key  requirements  to  a 
closed-loop  process— that  is,  a 
production  process  that  at  some  point 
utilizes  secondary  materials  but 
nevertheless  is  both  essentially  on-going 
and  closely  interrelated  throughout  all 
steps.  The  first  requirement  is  the  return 
of  secondary  materials  to  the  original 
process  without  undergoing  significant 
alteration  or  reprocessing,  namely 
without  first  being  reclaimed.  Second, 


the  production  process  to  which  these 
unreclaimed  materials  are  returned  itself 
must  he  primary  material  based — i.e., 
the  materials  must  be  returned  to  a 
primary  production  process.**  This  is 
because  if  the  material  originally 
introduced  to  a  process  already  is  a 
waste,  the  process  residue  returned  to 
the  process  should  not  be  any  less  of  a 
waste  than  the  material  originally 
introduced.  For  example,  a  still  bottom 
from  reclamation  of  hazardous  spent 
solvents  would  never  be  considered  to 
be  involved  in  a  closed-loop  operation  if 
it  were  redistilled  because  solvent 
reclamation  is  a  secondary  process  and 
spent  solvents  introduced  to  it  are 
wastes.** 

Third,  the  secondary  material  must  be 
returned  as  feedstock  to  the  original 
production  process  and  must  be 
recycled  as  part  of  that  process.  Thus,  a 
spent  degreasing  solvent  returned  to 
degreasing  operation  would  not  be 
covered  by  this  provision  because  it  is 
not  involved  in  actual  production.  It 
merely  cleans  equipment. 

We  consequently  are  stating  in  the 
final  rule  that  secondary  materials  are 
not  solid  wastes  when  they  are  returned 
for  recycling  as  feedstock  to  the  original 
primary  production  process  in  which 
they  are  generated,  and  they  are  not 
reclaimed  before  they  are  returned  to 
that  process.  The  broader  provision  we 
proposed,  which  allowed  reclamation 
before  return  to  the  original  process, 
would  exclude  from  the  solid  waste 
definition  too  many  operations  where 
the  reclamation  step  is  less  and  less 
directly  related  to  the  principal 
production  process.  Examples  are 
situations  where  hydrochloric  acid  is 
recovered  from  chemical  industry  still 
bottoms,  and  the  acid  is  returned  to  the 
chemical  reactor.  Another  potential 
situation  is  when  fluoride  is  recovered 


"  The  proposal  actually  excluded  these  materials 
from  the  defintion  of  reclamation,  but  the  effect  of 
the  provision  was  to  exclude  these  materials  from 
the  defmition  of  solid  waste. 


"  For  purposes  of  this  provision,  a  "primary 
process"  is  one  that  uses  raw  materials  as  the 
majority  of  its  feedstock.  Secondary  processes, 
conversely,  use  spent  materials  or  scrap  metal  as 
the  majority  of  their  feedstock.  The  Agency  notes 
that  the  OfHce  of  Management  and  Budget  Standard 
Industrial  Classification  Manual  uses  very  similar 
deHnitions  in  establishing  primary  and  secondary 
process  classifications. 

**  The  requirement  in  the  flnal  rule  that  materials 
be  returned  to  the  original  primary  process  to  be 
eligible  for  the  closed-loop  exclusion  thus  subsumes 
part  of  another  exclusion  that  the  Agency  proposed 
for  secondary  materials  returned  to  primary 
processes.  (Siee  proposed  {  261.2(c)(l)(ii)  and  48  FR 
14488.)  As  explained  in  the  following  section,  we 
are  limiting  the  scope  of  that  proposed  exclusion  to 
situations  where  secondary  materials  are  returned 
without  first  being  reclaimed  to  the  primary  process 
in  which  they  were  generated.  The  language  of  the 
Hnal  rule  ({  261.2(e)(l)(iii))  thus  indicates  thai 
secondary  materials  must  be  generated  by.  and 
returned  as  feedstock  to  processes  using  raw 
materials  as  their  principal  feedstocks  in  order  to  be 
considered  eligible  for  this  provision. 


(as  cryolite)  from  primary  aluminum 
spent  potliners  and  the  fluoride  is 
reused.  In  these  examples,  neither  the 
still  bottoms  nor  the  spent  potliners 
should  be  considered  to  be  involved  in  a 
closed-loop  operation  because  the 
reclamation  step  is  ancillary  to  normal 
production  activities.  The  proposed 
approach  might  also  have  excluded 
operations  where  the  secondary 
material  itself  is  substantially 
unrecoverable  and  contains 
comparatively  small  percentages  of 
uiilizable  material.  The  proposal  thus 
might  have  invited  abuse,  as  companies 
might  seek  to  avoid  regulation  by 
reclaiming  some  small  increment,  and 
returning  that  increment  to  the  original 
production  process. 

We  consequently  are  not  adopting  the 
proposed  approach  in  the  final  rule.  The 
final  rule  makes  clear  that  the  situations 
discussed  in  the  paragraph  above  are 
not  closed-loop  recycling  and  so  are  not 
excluded  from  the  definition. 

c.  Explanation  of  the  Requirements 
That  Secondary  Materials  Not  Be 
Reclaimed,  and  That  They  Be  Returned 
To  The  Original  Process.  The  final  rule 
raises  two  principal  issues  of 
interpretation:  distinguishing  between 
reclamation  and  incidental  processing, 
and  clarifying  what  the  Agency  means 
by  return  to  the  original  production 
process.  The  Agency  has  defined 
"reclamation"  in  these  regulations  to 
mean  recovery  or  regeneration.  We 
further  clarified,  in  the  April  4  preamble, 
that  processing  steps  that  do  not 
themselves  regenerate  or  recover 
material  values  and  are  not  necessary  to 
material  recovery  are  not  reclamation. 
See  48  FR  14489/1.  Examples  are  the 
wetting  of  dry  wastes  to  avoid  wind 
dispersal  [id.)  or  the  briquetting  of  dry 
wastes  to  facilitate  resmelting.  Another 
example,  provided  in  comments,  is 
sintering  operations  at  iron  and  steel 
plants  where  taconite  ores,  flue  dusts. 
and  other  iron-bearing  materials  are 
agglomerated  thermally  before  charging 
to  a  blast  furnace.  Conversely, 
processing  operations  that  do  recover  or 
regenerate  materials  so  as  to  make  them 
available  for  further  use  are  considered 
to  involve  reclamation.  Examples  are 
dewatering  of  wastewater  treatment 
sludges  before  the  dewatered  sludges 
are  recycled,  and  the  treatment  of 
wastewater  before  recycling.  (See  48  FR 
14487/1,  explaining  that  both  of  these 
operations  involve  reclamation.)" 


"We  are  aware  that  under  this  reading  there  are 
probably  no  secondary  materials  generated  or 
stored  in  impoundments  that  would  be  eligible  for 
the  closed-loop  exclusion.  The  Agency  intends  this 
result.  Secondary  materials  stored  in  impoundments 
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By  'return  to  the  original  process",  the 
Agency  means  that  the  (unreclaimed) 
secondary  material  must  be  returned  to 
the  same  part  of  the  process  from  which 
it  was  generated.  The  material  need  not 
be  returned  to  the  same  unit  operation 
from  which  it  was  generated.  It  is 
sufHcienl  if  it  is  returned  to  any  of  the 
unit  operations  associated  with 
production  of  a  particular  product,  if  it 
originally  was  generated  from  one  of 
those  unit  operations.  For  example,  an 
emission  control  dust  from  a  primary 
zinc  smelting  furnace  could  be  returned 
to  any  part  of  the  process  associated 
with  zinc  production,  such  as  the 
smelting  furnace  in  the  pyrolytic  plant, 
or  the  dross  furnace.  A  spent  electrolyte 
from  the  primary  copper  production 
process  could  be  returned  to  any  part  of 
the  process  involved  in  copper 
production — including  the  roaster, 
converter,  or  tank  house.  An  emission 
control  dust  from  steel  production  could 
be  returned  to  the  sintering  plant  for 
processing  before  charging  to  the  blast 
furnace. 

However,  in  the  first  example,  if  the 
emission  control  dust  from  the  zinc 
smelling  furnace  was  sent  to  by-product 
cadmium  recovery  operations,  it  would 
not  be  considered  to  be  returned  to  the 
same  of  the  process  from  which  it  was 
generated.  This  is  because  the  cadmium 
production  processes  produce  a 
different  product  from  zinc  production 
operations.  For  the  same  reason,  if  the 
spent  electrolytes  in  the  second  example 
were  sent  to  by-product  recovery 
operations  for  recovery  of  nickel  sulfate, 
they  would  not  be  considered  to  be 
returned  to  the  original  process.  Note 
that  this  principle  holds  even  if  the  by- 
product recovery  operation  is  located  at 
the  same  plant  site. 

d.  Variance  For  Hazardous  Wastes 
That  Are  Reclaimed  and  Then  Returned 
To  The  Original  Process.  We  do  believe, 
however,  that  EPA's  proposal — that 
materials  reclaimed  before  being  reused 
in  the  original  primary  production 
process  are  not  wastes — can  have  some 
applicability.  We  are  allowing  for  these 
situations  by  means  of  a  variance.  The 
standards  and  procedures  for  granting 
or  denying  a  variance  for  this  type  of 
recycling  are  described  in  Section  Il.J. 
2.(b)  of  Part  III  of  this  preamble. 


are  ordinarily  waste-like.  They  usually  are  not 
stored  in  a  manner  that  minimizes  loss  r^ee.  e.g..  48 
FR  14486.  as  well  as  substantial  portions  of 
legisldtue  history  of  the  RCRA  Reauthorization 
lenisidtton).  and  virgin  materials  are  rarely  if  ever 
stored  in  this  way.  We  thus  see  this  result — that 
wastewater  treatment  sludges  and  other  wet 
sludges  are  not  eligible  for  the  closed-loop  recycling 
exclusion — as  justified  both  conceptually  and 
environmentally. 


e.  Examples.  The  following  examples 
illustrate  the  operation  of  this  provision: 

•  Primary  smelting  facility  A 
generates  a  dry  emission  control  dust 
that  it  collects,  stores,  and  resmelts  in 
the  original  sifSelting  furnace. 

The  emission  control  dust  is  not  a 
solid  waste  because  it  is  returned  to  the 
onginal  primary  process  without  first 
being  reclaimed.  (This  answer  assumes 
that  the  dust  is  not  overaccumulated 
before  it  is  resmelted.) 

•  Primary  smelting  facility  B 
generates  a  listed  wastewater  treatment 
sludge  that  it  dewafers  and  returns  to 
the  original  process. 

The  wastewater  treatment  sludge  is  a 
solid  waste  because  it  is  listed  and  must 
be  reclaimed  (in  this  case,  recovered  by 
dewatering)  before  it  is  resmelted. 

•  Generator  C  generates  a  spent 
solvent  which  it  distills  and  returns  to 
the  same  degreasing  operation  in  which 
it  was  generated. 

The  spent  solvent  is  a  solid  waste. 
Not  only  is  if  reclaimed  before  reuse,  but 
it  is  not  reused  as  a  feedstock  in  a 
production  process.  (After  the  solvent  is 
reclaimed,  of  course,  it  is  a  product  and 
no  longer  a  waste.) 

•  Generator  D  generates  a  still  bottom 
that  it  bums  without  reprocessing  for 
energy  recovery  in  a  boiler  in  the  same 
unit  operation. 

The  still  bottom  is  a  solid  waste 
because  if  is  burned  for  energy  recovery. 
The  closed-loop  exclusion  thus  does  not 
apply.  Nor  would  it  apply  if  recycling 
the  still  bottom  constitutes  disposal  or  if 
the  still  bottoms  were  overaccumulated 
before  return  to  the  original  process. 

•  Generator  E,  a  petroleum  refinery, 
generates  a  hazardous  by-product  from 
refining  operations  that  is  returned  to 
the  refining  process  and  incorporated 
into  fuels,  asphalt,  and  other  products. 

This  process  involves  return  of 
unreclaimed  material  to  a  primary 
production  process  but  the  by-product 
remains  a  waste  because  it  is  used  as  an 
ingredient  in  fuels  and  in  products  that 
are  placed  directly  on  the  land.  See 
S  261.2(e)(2)  (i)  and  (ii). 

3.  Recycling  of  Secondary  Materials 
by  Primary  Facilities,  a.  The  Agency's 
Proposal.  The  remaining  exclusion  that 
EPA  proposed  was  for  secondary 
materials  that  are  reclaimed  in  primary 
production  processes.  These  were  not 
considered  to  be  solid  wastes.  Proposed 
S  261.2(c)(l)(ii);  48  PR  at  14477,  14488. 
The  usual  example  is  secondary 
materials  sent  to  a  primary  smelter  for 
material  recovery.  The  reason  for  the 
proposal  was  that  these  materials  were 
substituting  for  the  normal  raw  material 
feedstock.  One  result  of  this  proposed 
exclusion  would  be  differential 


regulation  of  secondary  and  primary 
facilities  reclaiming  the  same  materials, 
since  the  material  could  be  a  solid  waste 
when  reclaimed  by  a  secondary  smelter, 
but  would  not  be  when  reclaimed  by  a 
primary  smelter. 

The  proposal  was  imprecise  regarding 
the  scope  of  the  exclusion.  For  example, 
we  did  not  discuss  whether  if  made  any 
difference  if  the  primary  reclaimer 
recovered  the  same  materials  (or  even 
the  same  type  of  material)  originally 
produced,  whether  recovery  occurred  at 
the  same  or  a  different  site,  or  whether 
the  primary  reclaimer  recovered  its  own 
or  another  person's  secondary  materials. 

There  were  many  comments  on  this 
part  of  the  proposal.  Operators  of 
primary  processes  supported  it.  while 
operators  of  secondary  processes 
objected.  Some  states  and 
environmental  groups  also  objected. 

b.  Modification  of  the  Proposal.  We 
have  decided  not  to  promulgate  this 
exclusion  as  proposed,  but  rather  to 
limit  its  scope  to  the  closed-loop 
production  situations  discussed  in  the 
previous  section.  We  think  the  proposal 
was  in  error  in  failing  to  differentiate 
among  the  different  types  of  fact 
situations  where  a  primary  process 
would  be  used  for  reclamation — such  as 
the  part  of  the  process  involved,  location 
of  the  recovery  operation,  and  type  of 
material  recovered.  The  proposal,  for 
example,  could  have  applied  to 
situations  where:  (a)  Residues  are  sent 
off-site  to  be  recovered,  (b)  residues  go 
to  a  by-product  recovery  operation,  or 
(c)  where  residues  are  recovered  in 
ancillary  operations  and  the  material 
recovered  is  not  marketable  but  can  be 
used  in  a  primary  process."  The 
Agency  does  not  believe  that  an 
unvarying  rule  like  the  one  we  proposed 
can  properly  cover  all  these  situations. 
Rather,  when  a  secondary  material  is  to 
be  recovered  in  an  operation  different 
from  the  one  in  which  it  was  generated, 
we  believe  there  is  a  continuum  with 
secondary  materials  becoming  more 
waste-like  the  more  the  recovery 
operation  differs  from  the  original 
process,  and  the  more  physically 
removed  the  recovery  operation  is  from 
the  original  process.  The  nature  of  the 
secondary  material — whether  it  is  a 
sludge,  by-product,  or  a  spent  material, 
or  scrap  metal,  how  frequently  it  is 
recovered,  and  how  it  is  handled  before 
recovery — also  is  highly  relevant.  The 
proposed  rule  was  deficient  in  failing  to 
account  for  all  of  these  factors. 


"  Cryolite  recovery  from  tpeni  primary 
aluminum  potliners  is  a  possible  example  of  this 
last  situation. 


I 
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We  believe  that  the  exclusion  should 
apply  only  when  residues  from  primary 
processes  are  returned  in  unreclaimed 
form  to  the  original  process  where  they 
are  then  reclaimed.  This  is  the  only 
situation  where  the  Agency  can  say  a 
priori  that  secondary  materials 
reclaimed  in  primary  processes  are  not 
wastes. 

The  by-products  and  sludges  that  are 
the  residue  from  primary  production 
processes  thus  can  potentially  be  solid 
wastes  when  they  are  reclaimed  in  other 
primary  (or  secondary)  processes.  They 
are  wastes  if  they  overaccumulate 
before  being  reclaimed,  and  they  are 
wastes  if  they  are  listed  in  SS  261.31  and 
261.32.  In  determining  whether  to  list 
certain  sludges  and  by-products  as 
hazardous  wastes,  we  intend  to  take 
into  account  whether  they  should  be 
considered  to  be  wastes  when 
reclaimed.  If  materials  are  reclaimed  in 
primary  processes  (such  as  primary 
smelting  operations),  we  will  evaluate 
how  frequently  the  material  is  recycled 
on  an  industry-wide  basis,  whether  the 
material  is  replacing  a  raw  material  and 
the  degree  to  which  it  is  similar  in 
composition  to  the  raw  material,  the 
relation  of  the  recovery  practice  to  the 
principal  activity  of  the  facility,  and 
whether  the  secondary  material  is 
managed  in  a  way  designed  to  minimize 
loss — all  of  which  show  that  the 
material  is  handled  as  a  commodity. 

As  stated  in  the  previous  section, 
hazardous  secondary  materials  returned 
for  reclamation  to  the  secondary  process 
in  which  they  were  generated  are  not 
excluded  from  being  wastes.  The 
materials  are  not  substituting  for  raw 
materials  normally  used,  and  the 
operations  themselves — using  as  they 
often  do  spent  materials  as  a  principal 
feed — are  reclamation  processes,  not 
ordinary  production  operations.  Thus, 
return  of  a  residue  to  this  type  of 
process  is  not  the  same  as  a  continuous 
production  operation. 

The  fmal  regulations  thus  provide  that 
the  following  secondary  materials  are 
wastes  when  reclaimed  by  either 
primary  or  secondary  reclamation 
operations,  unless  the  materials  are 
returned  to  the  primary  smelting  process 
from  which  they  were  generated  without 
first  being  reclaimed: 

(1)  Sludges  and  by-products  that  are 
listed  in  §S  261.31  and  261.32 

(2)  All  hazardous  spent  materials: 

(3)  All  hazardous  scrap  metal.. 
In  addition, 

(4)  Any  secondary  material  is  a  waste 
if  overaccumulated. 

c.  Examples.  The  following  examples 
illustrate  these  principles: 


•  Primary  smelter  A  generates  a  listed 
emission  control  dust  that  it  sends  to 
primary  smelter  B  for  metals  recovery. 

The  dust  is  a  solid  and  hazardous 
waste  because  it  is  a  listed  sludge  being 
reclaimed. 

•  Primary  smelter  B  generates  a  listed 
emission  control  dust  that  it  reclaims 
itself  in  an  as-is  condition  in  its  own 
smelting  furnace. 

The  dust  is  not  a  solid  waste  because 
it  is  being  reclaimed  as  part  of  a  closed- 
loop  recycling  process,  and  has  not  been 
reclaimed  before  reintroduction  to  that 
process. 

•  Primary  aluminum  smelter  A 
generates  spent  potliners  from  which  it 
recovers  fluoride  for  use  in  its  own 
process. 

The  potliners,  a  spent  material,  are  a 
solid  waste.** They  are  not  returned  to 
the  smelting  process  for  recovery,  but  to 
a  different  unit  operation.  In  addition, 
fluoride  recovery  is  an  ancillary  activity, 
far  removed  from  the  production  of 
aluminum,  the  principal  activity  of  the 
primary  aluminum  facility.  (In  fact,  this 
operation  is  probably  best  viewed  as 
hazardous  waste  treatment  because  the 
main  purpose  of  the  operation  is  to  treat 
the  cyanide  in  the  potliners,  not  to 
recover  fluoride.  See  49  PR  8746  (March 
8, 1984).) 

•  Solvent  reclaimer  S  generates 
hazardous  still  bottoms  from  its 
distillation  operation  and  mixes  these 
still  bottoms  on-site  with  virgin  oil.  S 
then  sends  the  mixture  to  a  fuel 
processor. 

The  still  bottoms  are  solid  wastes 
because  they  are  used  to  produce  a  fuel. 
The  fact  that  this  operation  occurs  at  a 
single  site  is  irrelevant.  The  mixture  of 
still  bottoms  and  oil  remains  subject  to 
regulation  as  a  hazardous  waste  as  well. 

I.  Secondary  Materials  SpeciHcally 
Excluded  From  the  Definition  of  Solid 
Waste 

1.  S  261.4(a)(6):  Black  Liquor 
Reclaimed  and  Reused  in  The  Kraft 
Paper  Process.  Pulpmaking  processes  in 
the  paper  industry  use  chemicals  to 
digest  wood  chips,  and  the  spent 
chemicals  are  recovered  from  the 
digester,  reclaimed  by  burning  in  a 
recovery  furnace,  and  then  reused  in  the 
digester  in  approximately  their  original 
form.  "Black  liquor"  is  the  name  given  to 
the  spent  chemicals,  which  are  caustic 
and  sometime  corrosive.  Recovery  and 
reuse  of  black  liquor  can  occur  at  a 
single  paper  mill,  and  also  can  involve  a 
second  paper  mill  which  reclaims  black 
liquor  for  its  own  use  or  for  reuse  by  the 


"This  waste  is  currently  exempt  from  regulation 
aa  a  result  of  EPA's  interpretation  of  Section 
30(n{b)t3)ofRCRA. 


generating  mill.  All  Kraft  paper  mills 
reclaim  their  black  liquor  (or  have  the 
black  liquor  reclaimed),  and  little  is  ever 
discarded.  The  Kraft  process  itself  is  not 
economically  viable  without  recovering 
the  black  liquor.  Black  liquor  is 
customarily  stored  in  tanks  before  being 
reclaimed,  but  also  is  stored  in  surface 
impoundments.  (The  paper  industry 
estimates  that  one-third  of  the 
approximately  125  domestic  Kraft  mills 
have  black  liquor  impoundments.) 

The  Agency  has  tentatively 
determined  that  black  liquor,  on  a 
generic  basis,  meets  the  standards  for  a 
closed-loop  variance  (see  section  II. 1.2. 
b.  of  Part  3  of  the  preamble  below)  and 
so  is  not  a  solid  waste  when  recycled  in 
this  way.  (We  also  indicated  in  the 
proposed  regulation  that  black  liquor 
recovery  was  a  closed-loop  type  of 
operation.  48  PR  14489.)  At  least  where 
black  hquor  is  stored  in  tanks  rather 
than  in  surface  impoundments,  black 
liquor  reclamation  is  integrally  tied  to 
the  Kraft  paper  production  process, 
whether  it  occurs  at  a  single  or  different 
plant.  All  Kraft  mills  practice  black 
liquor  recovery,  and  the  recovery  is 
economically  essential  to  the  process. 
An  end  use  for  black  liquor  is  readily 
available.  The  whole  operation  is 
essentially  an  on-going  process,  with 
chemicals  being  used,  recovered,  and 
returned  in  their  original  form  to  the 
same  process  in  which  they  were 
generated,  or  to  an  analogous  process  at 
a  different  facility.  Because  this 
operation  appears  to  occur  for  all  black 
liquor  generated,  we  have  determined 
that  black  liquor  is  not  a  solid  waste 
when  recycled  in  this  way. 

The  Agency,  however,  is  continuing  to 
investigate  the  degree  of  recycling  that 
occurs  when  black  liquor  is  stored  in 
surface  impoundments.  Although  some 
(and  perhaps  most)  of  the  black  liquor 
stored  in  impoundments  is  recycled  in  a 
closed-loop  maimer,  there  are  some 
reasons  to  question  whether  this  is 
invariably  the  case.  These  reasons  are: 

•  Black  liquor  may  remain  in 
impoundments  without  being  recycled 
for  long  periods  of  time  because  of:  (a) 
Inadequate  capacity  of  the  black  liquor 
recovery  furnace;  (b)  the  lack  of  a 
nearby  facility  to  sell  or  trade  the  black 
liquor  and  (c)  difficulties  in  pumping  the 
black  liquor  from  an  impoundment  due 
to  contamination,  dilution,  or 
coagulation  of  the  black  liquor  with 
impoundment  bottom  solids,  wood 
chips,  or  rain. 

•  Many  black  liquor  impoundments 
are  unlined,  and  so  may  leak. 

•  Black  liquor  impoundments  are 
often  built  to  accommodate  excess  black 
liquor  caused  by  process  upset 
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conditions  such  as  loss  of  a  set  of  black 
liquor  evaporators  or  loss  of  a  recovery 
furnace.  When  this  occtu^.  the  black 
liquor  in  the  impoundment  is 
accumulated  in  excess  of  what  can  be 
accommodated  at  the  facility  and  so 
may  not  be  recycled,  or  not  be  recycled 
for  a  long  time. 

In  light  of  these  uncertainties,  the 
Agency  is  investigating  further  whether 
black  liquor  stored  in  an  impoundment 
before  recycling  in  the  Kraft  process  is  a 
waste.  In  addition,  we  note  that  black 
liquor  that  is  disposed  of  and  not 
recycled  is  a  waste,  and  if  hazardous,  a 
hazardous  waste.  This  includes  black 
liquor  that  leaks,  leaches,  or  overflows 
from  an  impoundment  and  is  not 
recycled.  Furthermore,  the  final  rule 
states  that  black  liquor  stored  before 
recycling  remains  subject  to  the  rules  on 
speculative  accumulation.  Thus,  paper 
mills  accumulating  black  liquor  must 
show  that  they  are  recycling  75%  of  the 
amount  on  hand  at  the  beginning  of  a 
one-year  period. 

In  summary,  today's  final  rule  states 
that: 

•  Black  liquor  accumulating  before 
recycle  to  the  Kraft  paper  process  is  not 
a  Subtitle  C  solid  waste.  At  least  for  the 
present  time,  this  exclusion  includes 
black  liquor  that  is  stored  in  a  surface 
impoundment  before  recycling.  The 
person  accumulating  must  show  that  the 
black  liquor  is  not  being  accumulated 
speculatively,  or  the  black  liquor  will  be 
considered  to  be  a  waste; 

Black  liquor  that  is  recycled  in  some 
other  manner  could  be  a  waste  and 
black  hquor  that  is  disposed  of  is  a 
waste. 

2.  §  261.4(a)(7):  Spent  Sulfuric  Acid 
Used  to  Produce  Virgin  Sulfuric  Acid. 
Spent  sulfuric  acid  is  frequently  used  as 
a  feedstock  in  the  production  of  virgin 
sulfuric  acid.  It  is  normally  reintroduced 
into  the  original  sulfuric  acid  production 
process  where  sulfur  values  are 
recovered  and  absorbed  into  existing 
sulfuric  acid.  45  PR  14487  n.30.  Under  the 
proposal,  spent  sulfuric  acid  recycled  in 
this  way  was  not  considered  to  be  a 
solid  waste  because  it  was  used  as  an 
ingredient,  used  in  a  primary  process, 
and  was  burned  in  an  industrial  furnace. 
See  48  FR  14483.  14487  n.30, 14488  n.31. 

As  discussed  earlier  (see  Section  E. 
above),  some  commenters  questioned 
the  regulatory  svatus  of  spent  materials 
that  are  reclaimed  and  then  used  as 
feedstocks.  We  indicated  that  normally 
the  spent  material  would  be  considered 
to  be  a  solid  waste  until  it  was 
reclaimed.  However,  we  agree  that  our 
discussion  of  spent  sulfuric  acid  at 
proposal  (in  footnote  30)  created  some 
confusion. 


To  eliminate  any  confusion,  we  are 
promulgating  a  specific  exclusion  stating 
that  spent  sulfuric  acid  recycled  in  this 
way  is  not  a  solid  waste.  As  we 
explained  at  proposal,  the  spent  sulfuric 
acid  recycling  process  more  closely 
resembles  a  manufacturing  operation 
than  a  reclamation  process.  In  addition, 
the  operation  is  well  established,  and 
accounts  for  approximately  9%  (in  1982) 
of  the  roughly  33  million  tons  of  sulfiiric 
acid  produced  annually.  At  least  one 
state  (California)  has  indicated  by 
statute  that  spent  sulfuric  acid  returned 
to  the  sulfuric  acid  production  process  is 
not  a  solid  waste.  EPA  is  therefore 
declaring  explicitly  that  spent  sulfuric 
acid  returned  to  a  sulfuric  acid 
production  process  is  not  a  solid  waste. 
The  acid  is  a  hazardous  waste  if 
disposed  (assuming  it  is  corrosive  or 
exhibits  other  hazardous  waste 
characteristics),  and  could  be  a 
hazardous  waste  if  recycled  in  some 
other  manner  (such  as  burning  for 
energy  recovery). 

].  S  261.2(f):  Burden  of  Proof  in 
Enforcement  Actions 

EPA  proposed  that  if  respondents  in 
enforcement  actions  raised  a  claim  that 
a  particular  secondary  material  was  not 
a  solid  waste  (or  was  conditionally 
exempt  from  regulation)  because  it  was 
recycled  in  a  particular  manner  then 
they  had  the  burden  of  proof  to  show 
that  they  were  indeed  recycling  in  that 
way.  (Proposed  S  261.2(d)  and  48  FR 
14492.)  We  are  adopting  this  provision  in 
the  Tinal  regulation. 

As  discussed  earlier  in  Section  F. 
RCRA  creates  a  broad  remedial  scheme 
to  ensure  that  hazardous  wastes  are 
managed  safely  from  cradle-to-grave. 
The  regulatory  framework  envisaged  for 
this  problem  extends  to  hazardous 
wastes  being  recycled,  and  normally 
includes  any  hazardous  secondary 
material  that  is  being  recycled  or  that  is 
accumulated  with  expectation  of 
recycling. 

Certain  exceptions  to  this  remedial 
scheme  to  exist.  We  think  it  appropriate, 
and  the  rule  states  explicitly,  that  the 
burden  of  proof  (in  the  sense  of  both  the 
burden  of  producing  evidence  and  the 
burden  of  persuasion)  is  on  the  persons 
claiming  that  their  hazardous  secondary 
material  is  not  a  waste  because  it  is 
within  the  terms  of  any  of  these 
exceptions.  This  provision,  thus,  restates 
the  legal  principle  that  parties  claiming 
the  benefits  of  an  exception  to  a  broad 
remedial  statutory  or  regulatory  scheme 
have  the  burden  of  proof  to  show  that 
they  fit  the  terms  of  the  exception.  See. 
e.g.  SEC  v.  Ralston  Purina  Co.,  346  U.S. 
119, 126  (1953)  (exception  to  Securities 
Act  registration  requirements):  U.S.  v. 


First  City  National  Bank  of  Houston,  386 
U.S.  361,  366  (1967)  (exception  to  merger  ' 
provisions  of  Clayton  Act):  Arnold  v. 
Ben  Knowsky,  Inc.,  361  U.S.  38a  393 
(1960)  (exception  to  Fair  Labor 
Standards  Act  for  retail  sales); 
Weyerhauser,  Inc.  v.  Castle,  590  F.2d 
1011, 1040  (D.C.  Cir.  1978)  (burden  of 
proof  is  on  applicant  for  Agency-created 
fundamentally  different  factors 
variance). 

Viewed  another  way,  the  regulations 
presume  that  hazardous  secondary 
materials  stored  before  recycling  are 
hazardous  wastes.  The  person 
accumulating  can  prove,  however,  that 
the  materials  are  not  wastes  due  to  the 
manner  of  recycling  (including  the 
amount  of  material  being  rec}  cled). 
These  facts  are  within  the  special 
knowledge  of  the  person  accumulating 
the  material.  Presumptions  of  this  type 
have  been  upheld  consistently  when 
they  further  interpret  a  remedial 
statutory  purpose,  guard  against  harm  to 
public  health  and  safety,  and  where  the 
facts  to  rebut  the  inference  are 
particularly  within  the  knowledge  of  the 
other  party.  See  Beth  Israel  Hospital  v. 
NLRB.  437  U.S.  482,  493,  502  (1978);  U.S. 
V.  General  Motors  Corp.,  561  F.2d  923, 
924  (DC.  Cir.  1977)  (Leventhal  J. 
dissenting  in  part). 

Furthermore,  this  type  of  claim  is  an 
affirmative  defense,  for  which  it  is 
appropriate  that  the  person  asserting  the 
defense  have  the  burden  of  proof.  In 
addition,  the  facts  underlying  the 
recycling  defense  would  be  peculiarly 
within  the  knowledge  of  the  party 
asserting  the  defense,  a  situation  as 
noted  above  where  it  is  appropriate  for 
that  party  to  have  the  burden  of  proving 
the  issue.  We  thus  disagree  with  those 
commenters  claiming  that  the  Agency 
lacked  authority,  or  was  ill-advised,  to 
allocate  a  burden  of  proof  in  this 
regulation.  Indeed,  the  Agency  has 
allocated  burdens  of  proof  to 
respondents  in  other  regulations  that 
create  an  afHrmative  defense  or  an 
exception  to  a  generally  applicable 
principle.  See  §  122.42(n)(4)  (permittee 
has  burden  of  proof  to  establish  the 
affirmative  defense  of  upset);  S  124.5 
(National  Pollutant  Discharge 
Elimination  System  permit  applicant  has 
burden  of  persuasion  that  a  permit 
authorizing  a  discharge  of  pollutants 
should  be  issued).  This  allocation  of  the 
burden  of  proof  was  affirmed  in 
American  Petroleum  Institute  v.  EPA, 
661  F.2d  340.  352.  354  (5th  Cir.  1981). 
There  is  no  formal  recordkeeping 
requirement  in  the  regulation.  However, 
persons  must  keep  whatever  records  or 
other  means  of  substantiating  their 
claims  that  they  are  not  managing  a 
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solid  waste  because  of  the  way  the 
material  is  to  be  recycled.  **  They  also 
must  show  that  they  are  not 
overaccumulating  their  secondary 
materials.  See  Section  F.3.  above.  In 
addition,  owners  or  operators  of 
facilities  claiming  that  they  are  engaged 
in  recycling  must  show  that  they  have 
the  necessary  equipment  to  do  so. 

Part  HI:  Standards  for  Managing 
Hazardous  Wastes  That  are  Recycled 

/.  An  Overview  of  the  Final  Regulations 

Section  261.6  of  the  fmal  regulation 
contains  the  regulatory  requirements  for 
hazardous  wastes  that  are  recycled.  The 
final  rule  contains  many  of  the 
provisions  that  were  proposed,  but  also 
eliminates  all  but  one  of  the  proposed 
conditional  exemptions.  The  other  major 
change  from  the  proposal  is  that  we  are 
adopting  standards  and  procedures  for 
certain  variances. 

A.  Outline  of  the  Final  Regulations 

As  in  the  proposal  (and  as  under 
current  regulations),  hazardous  wastes 
to  be  recycled — called  "recyclable 
materials"  in  the  regulation — are 
ordinarily  subject  to  regulation  under 
Parts  262  and  263  of  the  regulations 
(when  generated  and  transported)  and 
to  the  storage  facility  requirements  in 
Parts  264  and  265  (when  stored  before 
recycling).  We  usually  do  not  regulate 
the  recycling  process  itself,  except  when 
the  recycling  is  analogous  to  land 
disposal  or  incineration.  (See  45  PR 
33092-093  (May  19. 1980);  see  also  H.R. 
Rep.  98-198.  supra,  at  46  indicating  that 
uses  constituting  disposal  and  burning 
for  energy  recovery  are  to  be  regulated.) 
In  addition,  certain  recyclable  materials 
and  certain  types  of  recycling  are 
subject  to  regulatory  standards  that  are 
not  completely  identical  to  those 
contained  in  Parts  262  dirough  265  and 
Parts  270  and  124.  The  regulatory 
standards  for  these  types  of  recycling 
activities  are  contained  in  various 
subparts  of  Part  266.  Section  261.6(a)(2) 
serves  as  a  cross  reference,  listing  those 
recyclable  materials  and  recycling 
activities  subject  to  special  standards. 
We  are  adopting  Part  266  standards  for 
the  following  recycling  activities  or 
recyclable  materials: 

•  uses  constituting  disposal; 

•  burning  for  energy  recovery  in 
boilers  and  industrial  furnaces  and 


"Absence  of  documentation  not  only  would 
make  it  difficult  or  impossible  for  a  respondent  to 
carry  its  burden  of  proof,  but  also  would  itself  be 
evidence  thai  the  claimed  recfcling  is  a  sham.  See 
Section  lI.H.l.c.  above 


using  recyclable  materials  to  produce  a 
fuel; 

•  recyclable  material  from  which 
precious  metal  are  to  be  recovered: 

•  spent  lead-acid  batteries  being 
reclaimed. 

Used  oil  that  is  to  be  recycled  will 
eventually  be  regulated  under  Part  266 
but  presently  is  exempt  from  regulation 
during  the  time  it  takes  to  develop 
standards  consistent  with  the 
requirements  of  the  Used  Oil  Recycling 
Act  and  the  HSWA  (see  48  FR 14496). 

We  also  are  exempting  permanently 
two  types  of  recyclable  materials — 
industrial  ethyl  alcohol  to  be  reclaimed, 
and  used  batteries  or  cells  returned  to  a 
battery  manufacturer  for  regeneration — 
from  all  Subtitle  C  regulation.  These 
exemptions  are  found  in  §  261.6(a)(3). 

Scrap  metal  (that  is  hazardous)  and 
that  is  to  be  recycled  is  also  exempt  for 
the  present  time  while  the  Agency 
investigates  fiu-ther  whether  there  is  a 
need  for  regulation  and  what  an 
appropriate  regulatory  regime  might  be 
if  regulation  is  necessary. 

Finally,  we  have  added  variances 
from  S  261.6  or  Part  266  (as  well  as 
S  261.2)  for  certain  types  of  recyclable 
materials  and  recycling  activities.  These 
variances — to  be  implemented  at  the 
Regional  or  State  level — can  result  in 
increased  regulation,  or  [for  materials 
determined  not  to  be  solid  wastes)  no 
regulation.  Standards  for  granting  or 
denying  variances  are  found  in  §§260.31 
and  260.32  (variance  from  being  a  solid 
waste],  and  260.40  (additional  regulation 
of  generators  or  storage  facilities). 
Procedures  for  implementing  these 
variances  are  found  in  new  §  §  260.33 
and  260.41. 

B.  Elimination  of  Conditional 
Exemptions 

EPA  proposed  that  four  types  of 
reclamation  activities  be  conditionally 
exempt  from  regulation:  (1)  A  single 
person  reclaiming  his  own  hazardous 
wastes;  (2)  a  single  person  reclaming 
another's  hazardous  wastes  for  his  own 
use;  (3)  batch  tolling  reclamation 
arrangements;  and  (4)  precious  metal 
reclamation.  With  the  exception  of 
precious  metal  reclamation/^e  are  not 
adopting  these  exemptions  in  the  final 
rule.  (We  are  also  soliciting  comment  as 
to  whether  batch  tolling  reclamation 
procedures  should  be  eligible  for  a 
variance.)  As  stated  in  Part  I  of  the 
preamble,  we  have  concluded  that  there 
is  danger  of  substantial  harm  from  leaks 
and  spills  if  these  activities  are  not 
regulated.  We  are  supported  in  this 
conclusion  by  comments  of  states, 


hazardous  waste  management 
organizations,  environmental  groups, 
and  the  Congressional  Office  of 
Technology  Assessment. 

We  have  also  concluded  that  all  of  the 
Part  264/265  standards  should  apply  to 
those  recycling  situations  that  are  not 
conditionally  exempt.  We  considered 
whether  it  was  possible  to  develop 
tailored  standards  for  these  facilities, 
leaving  out  those  regulatory  standards 
which  guard  solely  against  the  risk  of 
overaccumulation  (a  risk  unlikely  to  be 
present;  see  48  FR  14477)  and  retaining 
those  standards  which  guard  against 
risk  of  spills  or  leaks. 

This  type  of  tailoring  proved 
impossible.  Design  and  containment 
standards  for  containers,  tanks,  and 
piles  are  necessary  to  protect  against 
leaks  and  spills,  and  were  indeed 
devised  largely  to  prevent  these  risks. 
Closure  and  fmancial  responsibility 
requirements,  which  do  guard  against 
overaccumulation,  also  provide 
protection  should  leaks  or  spills  occur. 
Thus,  facility  owners  and  operators 
must  ensure  that  contamination  that  has 
occurred  during  operation  of  the  facility, 
such  as  by  spills  or  leaks,  will  be 
controlled,  minimized,  or  elinimated  so 
that  post-closure  escape  of 
contaminants  will  not  occur.  See 
§  264.111,  264.112(a)(3),  and  264.114.  The 
financial  responsibility  provisions 
ensure  that  funds  will  be  available  to 
carry  out  closure  responsibilities, 
including  those  just  mentioned. 
Contingency  and  emergency  procedures 
are  also  needed  to  respond  to  short-term 
spills  or  fires,  as  are  requirements  for 
preparedness  and  prevention.  The 
tracking  requirements  of  the  manifest 
system  are  needed  if  the  whole 
regulatory  system  is  to  be  enforceable 
and  implementable  (most  state 
commenters  were  emphatic  on  this 
point;  many  industry  commenters 
likewise  favored  use  of  a  manifest). 
Transportation  standards  are  chiefly 
designed  to  protect  against  risks  from 
spills,  and  to  ensure  proper  tracking,  as 
are  the  Part  262  generator  standards. 
We  consequently  cannot  justify  tailored 
regulations  for  these  types  of  operations. 

C.  Summary 

Tables  9  and  10  compare  the  various 
provisions  of  the  current,  proposed,  and 
final  regulations.  Table  11  provides  a 
flow  chart  which  identifies  the  various 
requirements  for  the  different  recycling 
activities  and  materials. 
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Table  9.  Comparison  Of  the  Various  Provi- 
sions Between  the  Existing,  Proposed, 
ANO  Final  Rules 
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Table  9.  Comparison  or  the  Various  Provi- 
sions Between  the  Existing,  Proposed, 
AND  Final  Rules— Continued 
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I  Table  10.  Comparison  of  the  Regulatory 
Requirements  Between  the  Proposed 
and  the  Final  Rule  for  the  Various 
Recycling  Activities— Continued 
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Table  //:   Decision  Tree  Which  Identifies  the 
Various  Regulatory  Requirements  for  the  Different 
Recycling  Activities  and  Materials 
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//.  Discussion  of  Specific  Provisions  of 
the  Regulation 

A.  Section  261.6(a)(1):  Recyclable 
Materials 

To  avoid  conceivable  stigmatization, 
EPA  proposed  that  hazardous  wastes 
that  are  to  be  recycled  be  called 
"regulated  recyclable  materials."  Most 
comments  favored  this  approach,  and 
we  are  adopting  it  in  the  final  rule, 
choosing  the  less  cumbersome  name 
"recyclable  material."  As  stated  in  the 
proposal,  however,  all  Section  7004(b) 
announcements  and  notices  regarding 
permits  for  facilities  managing  these 
materials  must  still  refer  to  hazardous 
waste.  See  48  FR  at  14493/3. 

B.  Section  261.6(a)(2](i)  and  Part  266 
Subpart  C:  Recyclable  Materials  Used  in 
a  Manner  Constituting  Disposal 

1.  The  Proposal  Rule.  EPA  proposed 
that  hazardous  wastes  used  in  a  manner 
that  constitutes  disposal  be  regulated 
under  the  Part  264  and  265  regulations 
applicable  to  land  treatment  or  landfill 
disposal.  Storage  and  transportation 
occurring  before  the  actual  recycling 
also  were  to  be  fully  regulated.  See  48 
FR  14496-^97.  Only  materials  placed 
directly  on  the  land  in  an  "as-is" 
condition  or  placed  on  the  land  after 
simple  mixing  were  deflned  as  wastes, 
however,  and  so  were  subject  to  these 
requirements.  Most  commenters 
indicated  that  the  land  treatment  and 
landfill  regulations  were  inappropriate 
for  this  type  of  recycling  because  those 
regulations  contemplate  existence  of  a 
facility  whereas  use  constituting 
disposal  recycling  activities  occur  in  a 
variety  of  situation-specific  contexts 
which  may  be  dissimilar.  Certain  of  the 
land  disposal  regulations,  they  argued — 
such  as  closure  or  post-closure  care  or 
liner  installation  requirements — would 
be  very  impractical  to  apply  to  a 
recycling  situation  where  a  hazardous 
sludge  was  used  as  road-base  material 
on  a  stretch  of  highway.  Other  facility 
standards,  they  claimed,  such  as  plant 
security,  or  preparedness  and 
prevention,  normally  don't  apply  to  this 
kind  of  recycling. 

2.  The  Final  Rule.  The  Agency  has 
decided  to  promulgate  the  regulatory 
scheme  essentially  as  proposed.  The 
changes  from  the  proposal,  explained  in 
3.  below,  have  to  do  with  a  clearer 
explanation  of  what  type  of  chemical 
changes  to  a  waste-derived  product 
result  in  deferral  of  regulation.  Under 
the  final  rule,  hazardous  wastes  placed 
on  the  land  in  the  form  generated,  or 
after  simple  mixing  that  doesn't 
significantly  alter  the  waste's  chemical 
character,  are  subject  to  regulation 
under  the  Part  264  and  263  permit 


requirements  for  landfill  or  land 
treatment  facilities.  The  Agency  indeed 
has  indicated  as  long  ago  as  the 
preamble  to  the  May,  1980  interim  status 
standards  that  these  regulations  would 
apply  to  hazardous  wastes  placed  on  the 
land,  whether  or  not  recycling  is  a 
purpose  of  the  activity.  See  43  FR  33205- 
206  (any  benefit,  such  as  providing  crop 
nutrients,  from  placing  hazardous 
wastes  on  the  land  is  incidential,  and 
the  practice  is  to  be  regulated  as  land 
treatment);  see  also  48  FR  14484/3  (April 
4, 1984)  (direct  application  of  hazardous 
waste  to  land  as  fertilizer  is  land 
treatment,  citing  the  Background 
Document  for  the  July  26,  1982  land 
disposal  permitting  standards). 

It  may  be.  as  commenters  state,  that 
the  Agency  ultimately  can  develop  a 
more  tailored  regulatory  system  for 
wastes  recycled  to  the  land.  We  are  not 
able  to  do  so  at  the  present  time.  See 
Sections  II.C.1.  and  2.  of  Part  II  of  the 
preamble.  Since  the  Agency  is 
implementing  a  statute  designed  to 
control  hazardous  wastes  placed  on  the 
land,  it  is  inappropriate  to  defer 
regulating  this  practice  any  longer.  The 
Agency  therefore  does  not  intend  to 
delay  regulating  this  practice  while  a 
different  regulatory  scheme  is  developed 
and  debated.  If  wastes  are  safe  to  put  on 
the  ground,  the  delisting  mechanism 
provides  some  means  of  demonstrating 
that  the  practice  can  occur  without 
regulation.  (See  S  260.22  which  applies 
to  listed  wastes:  wastes  exhibiting  a 
characteristic  of  hazardous  waste  could 
not  be  placed  on  the  land  without 
complying  with  applicable  Part  264  or 
263  standards.)** 

We  note  that  the  MSWA  includes  a 
prohibition  banning  use  of  hazardous 
waste  (except  wastes  exhibiting  the 
characteristic  of  ignitability)  mixed  with 
waste  oil,  used  oil  or  other  materials  for 
dust  suppression  or  for  road  treatment. 
See  RCRA  amended  Section  3004(1).  We 
are  adding  this  prohibition  to  the 
hazardous  waste  regulations  in  another 
rulemaking  codifying  provisions  of  the 
HSWA. 

3.  Exemption  For  Hazardous  Waste- 
Derived  Products.  As  we  indicated  in 
Part  II  of  the  preamble,  we  are  deferring 
regulation  of  hazardous  waste-derived 
products  that  are  placed  on  the  land.  We 
are  deferring  action  because  waste- 
derived  products  may  present  less 
potential  risk  than  wastes  placed 
directly  on  the  land  without  significant 
chemical  change,  due  to  the  chemical 


"Oeliitingi  do  not  apply  on  ■  lile-apeciric  baait. 
however.  The  pelilionef  miut  demonalrate  that  the 
waste  will  not  cauK  substantial  harm  to  human 
hedlth  and  the  environment  if  left  unreguUted  in 
any  reasonahly-otrurring  management  setting. 


alteration  and  dilution  of  toxic 
constituents  that  can  occur  in  the  [course 
of  the  process.  Use  of  hazardous  waste- 
derived  commercial  products  on  the 
land  also  is  more  clearly  a  recycling 
activity  than  direct  waste  application  '^. 
and  this  use  thus  is  a  better  candidate 
for  separate  regulatory  standards.^  In 
any  case,  the  Agency  wishes  to  obtain 
public  comments  on  this  issue  in  t|ie 
context  of  a  specific  proposal.** 

The  final  rule  thus  states  that 
products  that  contain  hazardous  M^'astes. 
which  wastes  have  undergone  a 
chemical  reaction  so  as  to  becom^ 
inseparable  by  physical  means,  are  not 
presently  subject  to  RCRA  Subtitle  C 
regulation  when  they  are  used  in  a 
manner  constituting  disposal.  Wejthink 
the  phrase  'have  undergone  a  chemical 
reaction  so  as  to  become  inseparable  by 
physical  means'  expresses  our  intention 
better  than  the  language  used  at 
proposal,  namely  'without  essential 
change  to  their  identity  or  after  simple 
mixing'.  The  waste-derived  products  for 
which  we  are  deferring  regulation  are 
those  where  the  hazardous  waste^  have 
undergone  chemical  bonding,  so  that 
they  are  chemically  transformed.  Jbe 
waste-derived  products  for  which  we 
are  not  deferring  regulation  are  th6se 
where  the  waste  is  mixed  but  not 
chemically  reacted.  (An  exception  is  for 
commercial  hazardous  waste-deriyed 
fertilizers  which  would  not  have  tA 
undergo  chemical  bonding  to  be 
exempt.)  The  language  used  in  the! final 
regulation  is  drawn  from  40  CFR  $  116.3 
(definition  of  "mixture")  but  exprejsses  a 
familiar  physical  concept.  See        < 
Condensed  Chemical  Dictionary;  ^Oth 
ed..  Van  Nostrand  Reinhold  Co.  (1p81). 

Examples  of  hazardous  waste-derived 
products  in  which  contained  wastes 
have  undergone  chemical  bonding^  and 
so  are  deferred  from  regulation,  are 
waste-derived  cement  and  asphaitt  In 
these  processes,  the  constituents 
polymerize  and  so  are  essentially 
inseparable  by  physical  means."  "They 


*The  Agency  was  not  considering  waste-  JerivpJ 
products  ir  its  lOStJ  preamble  statement  quoted 
earlier. 

"We  nule.  however,  that  the  wastes  must| 
contributr  to  the  effectiveness  of  the  W8ste-<)erived 
'  product  fur  the  Agency  to  regard  the  waste  as  being 
recycled  For  example,  a  waste  used  in  a  fertilizer 
would  have  to  contain  nutrients  or  micronut^ients:  a 
waste  used  in  cement  would  have  to  have 
pozzulanic  properties.  If  a  waste  doe*  not  ccpttibute 
to  the  product,  we  consider  the  waste  to  l>e  I 
disposed  of. 

"Technically,  not  every  constituent  introduced  to 
cement  or  asphalt  t>ecames  chemically  Ixinded  to 
the  polymer.  Some  constituents  become  trapped  in 
the  polymer  rather  than  chemically  l>ound.  Becaiige 
cement  and  asphalt  arc  not  viewed  as  chemkal 
mixtures  and  are  commercial  products,  the  ^gency 
intends  to  defer  regulation  of  hazardous  wastes- 
derived  cement  and  asphalt  at  this  time. 
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are  not  in  solution  or  otherwise  mixed. 
On  the  other  hand,  wastes  applied  to  the 
land  after  drying  or  dewatering  remain 
subject  to  regulation.  Hazardous  wastes 
that  are  mixed  with  used  oil  are  another 
example  of  wastes  that  are  mixed,  not 
chemically  reacted.  See  48  FR  14496/1. 
They  therefore  are  subject  to  regulation 
under  the  landfill  or  land  treatment 
facility  standards  if  applied  to  the  land. 

The  fmal  rule  also  states  that  a  waste- 
derived  material  must  be  a  commercial 
product  before  it  is  exempt  from 
regulation  under  this  provision.  A 
commercial  product  is  one  marketed  for 
general  use.  not  just  the  use  of  the  waste 
generator  or  user.  If  a  generator  were  to 
add  a  waste  to  other  material  so  that  the 
waste  is  chemically  reacted  and  then 
were  to  apply  the  waste-derived  product 
to  its  own  land  without  also  selling  the 
product,  the  land  application  would 
remain  regulated  under  today's  rule 
because  it  does  not  involve  a 
commercial  product.  (This  answer 
assumes  the  waste  remains  hazardous 
after  the  chemical  change.]'* 

The  Agency  recognizes  that  the 
distinctions  between  wastes  subject  to 
regulation  when  placed  on  the  land  and 
hazardous  waste-derived  products  for 
which  regulation  is  deferred  are  not 
ideal.  A  better  scheme  is  the  one  we 
ultimately  envision,  where  all  of  these 
wastes  are  potentially  subject  to 
regulation  and  (at  least  for  waste- 
derived  products)  a  mean  exists  for  the 
producer  or  user  of  the  product  to 
demonstrate  that  the  product  is  safe  to 
use  in  a  situation-specific  context.  This 
scheme  requires  further  development 
and  proposal  before  it  can  be 
implemented.  In  the  interim,  we  are 
regulating  those  practices  most  closely 
resembling  land  disposal. 

4.  Exemption  for  Commercial 
Hazardous  Waste-Derived  Fertilizers. 
The  Agency  indicated  at  proposal  that 
many  waste-derived  fertilizers  were  not 
covered  by  the  proposed  rule.  48  FR 
14485/1.  Commenters  pointed  out  that 
the  mixing  involved  in  producing  mixed 
waste-derived  fertilizers  does  not 
ordinarily  change  the  chemical 
character  of  the  wastes  contained  in  the 
product,  and  asked  for  further 
clarification  of  the  rule  as  it  applies  to 
waste-derived  fertilizers. 

We  do  not  intend  to  regulate 
commercial  waste-derived  fertilizers  at 
this  time  because  we  need  to  study 
further  the  possible  hazards  associated 
with  their  use.  We  are  therefore 
indicating  in  the  final  rule  that 


"For  thii  reason,  stabilized  waste  that  are 
applied  to  the  land  are  not  covered  by  this  provision 
because  stabilized  wastes  are  not  commeixial 
products.  To  the  same  effect,  see  48  FR  at  14485/1. 


commercial  waste-derived  fertilizers  are 
not  subject  to  regulation  at  this  time. 
(We  also  note  that  the  normal 
application  of  such  fertilizer  does  not 
appear  to  constitute  a  release  under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA).  See  CERCLA  Section 
101(22)(D)  and  S.Rep.  No.  96-848,  96th 
Cong.  2d  Sess.  46.)  By  'commercial 
fertilizers',  we  mean  fertilizers  produced 
for  the  general  public's  use  and  not  for 
the  exclusive  use  of  the  generator.  When 
a  hazardous  waste  generator  applies  its 
waste,  mixed  or  not,  solely  to  its  own 
land  as  a  fertilizer,  we  believe  that 
disposal  is  a  major  purpose  of  the 
practice,  and  that  the  land  disposal  rules 
should  apply.  See  45  FR  33205-206. 

5.  Regulation  of  The  Transport  and 
Storage  of  Hazardous  Waste  Before 
Processing  of  Waste-Derived  Products 
To  Be  Placed  On  The  Land.  The  final 
rule  also  regulates  immediately  all 
transport  and  storage  of  these  wastes 
before  the  time  they  are  actually 
processed  into  waste-derived  products 
to  be  placed  on  the  land.  Likewise,  if 
wastes  are  placed  on  the  land  in  the 
form  generated  or  after  simple  mixing, 
they  are  subject  to  regulation  when 
stored  or  transported  before  being 
placed  on  the  land.  For  purposes  of 
transportation  and  storage,  therefore, 
these  wastes  are  regulated  like  all  other 
hazardous  wastes  prior  to  land  disposal. 
The  Agency  believes  that  these  wastes 
can  pose  the  same  hazards  when  stored 
and  transported  as  other  wastes 
awaiting  land  disposal,  and 
consequently  that  comparable 
regulation  is  called  for.  There  have 
indeed  been  a  number  of  damage 
incidents  associated  with  both  transport 
and  storage  of  hazardous  wastes  prior 
to  processing  to  produce  waste-derived 
products  to  be  placed  on  the  land, 
confirming  that  regulation  is  necessary. 
(See  Appendix  A.  Damage  Incidents.) 

6.  Example.  The  following  example 
illustrates  how  these  provisions  will 
operate: 

•  Generator  G  generates  a  hazardous 
sludge  that  can  be  used  as  an  ingredient 
in  fertilizer.  G  stores  the  waste  in  a  pile 
for  30  days  and  then  ships  it  by  truck  to 
a  fertilizer-producting  plant  (F).  who 
stores  it  in  a  pile  and  later  blends  it  with 
other  materials  and  sells  the  resulting 
product  as  a  commercial  fertilizer.  The 
fertilizer  eventually  is  sold  and  applied 
to  the  land. 

G  is  a  generator  subject  to  Part  262 
standards,  and  its  storage  pile  requires  a 
Part  264  permit  or  must  meet  interim 
status  standards  (waste  piles  are  not 
covered  by  the  90-day  accumulation 
exception  in  §  262.34).  The  transporter 


must  comply  with  Part  263.  F,  the 
fertilizer  producer,  must  obtain  a  storage 
permit  for  its  waste  pile  or  comply  with 
interim  status  requirements.  The  waste- 
derived  fertilizer  is  not  presently  subject 
to  regulation  because  it  is  sold  as  a 
commercial  product. 

C.  Section  261.6(a)(2){ii)  and  Part  266 
Subpart  D:  Recyclable  Materials  Burned 
for  Energy  Recovery  in  Boilers  and 
Industrial  Furnaces 

We  already  described  (in  Section  II. 

D.  of  Part  II  of  this  preamble)  that  for  the 
time  being,  the  Agency  is  leaving  in 
place  the  regulatory  system  contained  in 
existing  §  261.6.  We  summarize  these 
existing  requirements  here: 

•  Generators  sending  listed 
hazardous  wastes  (i.e.  wastes  listed  in 
§§  262.31  or  261.32  or  blended  mixtures 
containing  these  wastes),  or  hazardous 
sludges  to  fuel  processors  or  burners  are 
subject  to  Part  262.  Generators  who 
store  these  same  wastes  before  burning 
for  energy  recovery  must  comply  with 
the  Part  264  or  Part  265  storage 
standards  or  with  §  262.34.  Generators 
storing  non-sludge  characteristic  wastes 
before  burning  them  for  energy  recovery 
are  exempt  from  regulation. 

•  Transporters  taking  listed 
hazardous  wastes  and  hazardous 
sludges,  or  blended  mixtures  containing 
these  wastes,  to  fuel  processors  or 
burners  are  subject- to  Part  263. 
Transporters  taking  unlisted,  non-sludge 
hazardous  wastes  directly  from 
generators  to  fuel  processors  or  to 
burners,  or  taking  hazardous  waste- 
derived  fuels  [i.e.  fuels  which  contain 
hazardous  waste)  firom  fuel  processors 
to  burners,  are  not  subject  to  regulation 
(when  they  transport  such  wastes). 

•  Hazardous  waste  fuel  processors 
are  subject  to  full  regulation  under  Part 
264/Part  265  when  they  store  listed 
wastes  and  hazardous  sludges 
(including  mixtures  containing  these 
wastes  before  processing.  The  fuel  they 
produce  is  not  subject  to  regulation. 

•  Hazardous  waste  fuel  burners  are 
subject  to  storage  requirements  when 
they  store  listed  wastes  and  hazardous 
sludges,  but  not  when  they  store  non- 
sludge  unlisted  wastes  or  hazardous 
waste-derived  fuels  received  from  fuel 
processors  who  didn't  generate  the 
waste. 

•  Burning  of  hazardous  wastes  for 
legitimate  energy  recoverj'  in  boilers  or 
in  industrial  furnaces  is  not  presently 
subject  to  regulation. 

These  rules  are  temporary  only.  Our 
forthcoming  proposed  rule  on  burning 
hazardous  waste  and  contaminated 
used  oil  sets  forth  our  contemplated 
regulatory  regime. 
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We  also  note  that  the  HSWA  contains 
two  provisions  relevant  to  this 
discussion.  The  first  prohibits  cement 
kilns  located  in  cities  with  populations 
greater  than  500.000  from  burning 
hazardous  waste  fuel  unless  the  kiln 
complies  with  requirements  applicable 
to  hazardous  waste  incinerators.  See 
RCRA  amended  Section  3004(q)(C)(2)fi). 
Since  the  prohibition  is  imposed  by 
statute,  it  applies  to  all  hazardous  waste 
fuels,  not  just  hazardous  waste  fuels 
containing  listed  wastes  and  sludges. 

The  second  statutory  requirement 
involves  labelling  of  hazardous  waste 
fuels.  The  new  amendments  provide  that 
any  person  who  produces,  distributes,  or 
markets  a  hazardous  waste  fuel  must 
include  a  warning  label  in  the  invoice  or 
bill  of  sale  stating  that  the  fuel  contains 
a  hazardous  waste  and  listing  all 
hazardous  wastes  contained  therein. 
See  RCRA  amended  Section  3004(r)(l). 
This  requirement  again  applies  to  all 
hazardous  waste  fuels,  and  so  applies  to 
fuels  containing  characteristic  spent 
materials  and  by-products,  as  well  as 
listed  wastes  and  sludges.  Certain 
hazardous  waste  fuels  are  exempt  from 
this  warning  label  requirement, 
however.  These  are  petroleum  coke 
containing  hazardous  waste  ingredients 
(unless  the  coke  exhibits  a  hazardous 
waste  characteristic),  and  fuels  from 
petroleum  refining  containing  oil-bearing 
hazardous  wastes  indigenous  to  refining 
(amended  Sections  3004{q)(2)(A)  and 
30O4ir)  (2)  and  (3)),  respectively. 

These  requirements  are  being  added 
to  the  hazardous  waste  regulations  by 
another  rulemaking  proceeding  which 
codifies  portions  of  the  HSWA. 

D.  Section  261.6(aK2)(i!i)  and  Part  266 
Subpart  E:  Recycled  Used  Oil 

This  provision  is  reserved  for  the 
regulations  implementing  the  Used  Oil 
Recycling  Act  (UORA)  (Section  3014  of 
RCRA).  This  prevision  requires  EPA  to 
conduct  an  analysis  and  evaluate  the 
effect  of  regulation  on  used  oil  recycling. 
EPA  presently  is  conducting  studies  and 
developing  regulations  that  satisfy  the 
requirements  of  the  UORA.  We  will 
soon  propose  the  first  of  these 
regulations  dealing  with  contaminated 
used  oil  burned  for  energy  recovery,  and 
will  be  proposing  additional  regulations 
in  the  future. 

E.  Section  261.6(a)(2)(iv)  and  Part  266 
Subpart  F:  Precious  Metal  Reclamation 

1.  Retention  of  The  Partial  Exemption. 
Although  EPA  has  concluded  that  most 
of  the  proposed  conditional  exemptions 
are  unwarranted,  we  continue  to  believe 
that  the  exemption  for  precious  metal- 
containing  wastes  being  reclaimed  for 
their  precious  metal  content  remains 


justified  because  of  the  high  value  of  the 
metals  being  reclaimed.  We  noted  in  the 
first  part  of  this  preamble  that  a 
decision  on  how  carefully  wastes  are 
stored  before  reclamation  turns  largely 
on  a  weighing  of  how  valuable  the 
wastes  are  and  the  cost  of  buying  virgin 
products  to  replace  reclaimed  materials. 
The  precious  metals  being  reclaimed 
from  these  wastes  are  at  the  high  end  of 
the  value  continuum,  ranging  from 
values  of  approximately  $9.00  per  troy 
ounce  (silver)  to  $600.00  per  troy  ounce 
(iridium  and  rhodium). 

An  examination  of  how  these  wastes 
are  managed  confirms  that  they  are 
accorded  special  care  due  to  their  value. 
Management  of  these  materials 
ordinarily  is  characterized  by  very 
careful  handling  from  point  of 
generation  to  point  of  recovery.  Wastes 
containing  these  metals  are  at  least 
placed  in  containers,  and  are  sometimes 
neutralized,  dried  and  shipped — with 
armed  guards — in  pouches  to  the 
reclaimer.  Reclaimers  and  generators 
often  enter  into  batch  tolling 
agreements,  requiring  reclaimers  to 
return  the  theoretically  reclaimable 
amount  of  metal  to  the  generator.  For 
this  purpose,  wastes  are  typically 
assayed  by  both  the  generator  and  the 
reclaimer  for  precious  metal  content, 
and  precautions  are  taken  by  the 
reclaimer  to  avoid  loss.  Wastes  are 
containerized  before  reclamation;  the 
Agency  is  not  aware  that  open  piles  or 
impoundments  are  used  for  storage. 
Accumulation  time  by  reclaimers  also 
tends  to  be  short  (less  than  one  month), 
because  reclaimers  often  are  required  to 
return  the  reclaimed  metal  (or  cash)  to 
the  generator  within  that  time.** 

The  Agency  thus  believes  that  the 
value  of  the  contained  metals, 
corroborated  by  the  usual  management 
practices  for  these  wastes,  supports  the 
partial  exemption.  At  the  same  time,  the 
Agency  does  not  believe  a  complete 
exemption  is  warranted.  As  pointed  out 
in  the  proposal,  individual  precious 
metal  operations  have  caused 
environmental  harm,  and  some  of  the 
wastes  being  reclaimed — such  as  spent 
cyanide  solutions — are  very  hazardous. 
In  this  regard,  we  note  that  some 
precious  metal  reclaimers  themselves 
supported  a  partial,  rather  than  total 
exemption.  (See.  e.g..  Comments  of 
Englehard  Industries  Division,  )uly  30, 
1983.) 

The  rule  consequently  states  that 
wastes  to  be  recycled  are  exempt  from 
all  but  the  following  requirements: 


"A  memorandum  to  tlie  record  from  the  Agency's 
EfRuent  Cuidelmet  Division  documents  these 
statements. 


(aj  Notificaticn  requirements  under 
Section  ,3010 

(b)  Manifest  requirements 

(c)  Requirements  precluding 
overacrumulation;  and 

(d)  Recordkeeping  requirement » to 
document  that  wastes  are  not  being 
overaccumulated. 

Manifest  requirements  are  necessary 
to  create  a  paper  trail  to  track  wajstes 
from  the  generator  to  the  reclaimer.  To 
enforce  the  requirement  against 
overaccumulation,  we  are  requiring 
generators,  reclaimers,  and  intermediary 
facilities  accumulating  the  wastes  to 
keep  records  showing  the  volume  of 
wastes  on-hand  at  the  beginning  of  the 
calendar  year,  the  amount  of  waste 
generated  or  received  during  the  one- 
year  period,  and  the  amount  of  wfiste 
remaining  at  the  end  of  the  period. 

We  are  making  this  portion  of  the  rule 
effective  immediately  because  the 
regulated  community  does  not  ne^d  time 
to  come  into  compliance.  RCRA 
amended  Section  3010. 

2.  Definition  of  Precious  Metal.  As 
used  in  the  final  regulation,  precious 
metal  reclamation  includes  reclamation 
operations  recovering  gold,  silver, 
platinum,  palladium,  the  platinum  group 
metals  (iridium,  osmium,  rhodium, 
ruthenium)  or  any  combination  of  these. 
This  is  essentially  the  definition  used  in 
the  proposal  (the  proposal  omitted  the 
metal  osmium),  and  is  the  same 
definition  used  by  the  Agency  in  j 
developing  effluent  limitation  guidelines 
for  the  precious  metal  reclamation 
subcategory  (40  CFR  Part  421).  The  only 
comments  disagreeing  with  this 
definition  suggested  (without 
explanation)  that  beryllium,  germanium, 
gallium,  and  indium  also  be  included. 
These  metals  are  not  ordinarily 
classified  as  precious,  and  commcidity 
prices  for  these  metals  ordinarily  are 
much  lower  than  for  the  precious  metals 
(in  some  cases,  several  hundred  times 
less).  The  Agency  also  has  little 
information  on  the  handling  practices 
for  wastes  containing  these  materials  or 
whether  these  wastes  would  be 
hazardous.  We  therefore  are  not 
expanding  the  list  of  precious  metals  at 
this  time.  | 

3.  Distinguishing  Sham  Operations. 
We  also  note  that  sham  recovery 
operations  merely  claiming  to  be 
engaged  in  precious  metal  reclamation 
are  not  exempt  under  this  provision. 
Sham  operations  not  only  include  those 
where  no  precious  metals  are  present, 
but  those  where  precious  metals  are 
present  only  in  trace  amounts,  or  in 
amounts  too  low  to  be  economically 
recoverable.  The  regulations 
consequently  state  that  the  reclamation 
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facility  must  be  recovering  economically 
significant  amounts  of  precious  metals 
from  each  waste  for  the  waste  to  be 
conditionally  exempt.  For  example, 
wastes  from  which  small  amounts  of 
silver  are  recovered  by  a  facility  not 
ordinarily  engaged  in  precious  metal 
reclamation  would  not  be  exempt  from 
regulation.  Other  factors  indicating 
sham  precious  metal  recycling  are  lack 
of  strict  accounting  by  either  the 
generator  or  recjaimer  of  wastes  to  be 
reclaimed,  storage  (such  as  in  open  piles 
or  impoundments]  by  either  the 
generator  or  reclaimer  not  designed  to 
protect  wastes  from  release,  payment  to 
a  reclaimer  to  accept  wastes,  or  absence 
of  efficient  recovery  equipment  at  the 
reclaimer's  site.  Generators  or 
reclaimers  engaged  in  this  type  of  sham 
recycling  without  complying  with  RCRA 
regulations  are  of  course  managing 
hazardous  wastes  without  complying 
with  applicable  regulatory  standards. 
4.  Status  of  Wastes  From  Precious 
Metal  Reclamation  When  Hazardous 
Wastes  Are  Reclaimed.  Several 
commenters  questioned  the  statement  in 
the  preamble  that  wastes  from  precious 
metal  reclamation  are  presumptively 
hazardous  if  the  material  being 
reclaimed  is  a  hazardous  waste.  This 
statement  does  no  more  than  recite 
existing  regulations  (see  §  261.3(c)(2)), 
and  is  justified  factually  here  because 
the  hazardous  portions  of  the  wastes  are 
not  recovered  but  remain  in  the  process 
residue.  (Effluent  sampling  data  shows 
high  toxic  metal  and  cyanide 
concentrations  in  wastewater  from 
precious  metal  reclamation  operations 
reclaiming  electroplating  sludges  and 
related  wastes.)  Commenters  presented 
no  data  disputing  these  conclusions.  In 
addition,  individual  precious  metal 
waste  generators  and  reclaimers  have 
the  option  of  delisting  the  wastes  from 
the  reclamation  process  if  they  believe 
they  are  not  hazardous. 

F.  Section  261.6(a)(2)(v)  and  Part  266 
Subpart  G:  Spent  Lead-Acid  Batteries 
Being  Reclaimed 

EPA  proposed  that  spent  lead-acid 
batteries  be  regulated  when  stored  by 
the  persons  reclaiming  them,  either  a 
battery  cracker  or  a  secondary  lead 
smelter.  These  spent  batteries  would  not 
be  regulated,  however,  when  handled  by 
persons  other  than  reclaimers,  such  as 
retailers,  wholesalers  or  local  service 
stations,  or  during  transportation.  Spent 
batteries  stored  at  intermediate 
collection  centers  also  would  not  be 
regulated.  See  48  FR  14498^99. 

Many  commenters  supported  these 
regulations,  including  significant 
segments  of  the  lead  recycling  industry. 
Other  commenters  disagreed  that  the 


risks  presented  by  storage  of  spent  lead- 
acid  batteries  warrant  regulation.  Still 
other  commenters,  including  most  of  the 
commenters  from  the  lead  recycling 
industry,  stated  that  battery  storage  by 
independent  collection  centers 
presented  greater  risks  than  storage  by 
reclaimers.  They  stated  that  collection 
centers  tended  to  store  batteries  for  a 
longer  time  than  reclaimers,  and 
sometimes  in  larger  amounts,  and 
provided  examples  of  improper  handling 
by  collection  centers.  There  was 
consensus,  however,  that  initial 
collectors  and  transporter^  did  not 
require  regulation. 

We  have  decided  to  adopt  the 
proposed  regulation  without  significant 
change.  Acid  spillage  from  uncracked 
batteries  can  cause  significant  harm, 
and  storers  have  no  (or  minimal) 
incentive  to  store  spent  batteries 
without  acid  spillage.  We  are  impressed 
that  even  some  lead  recycling  industry 
members  accept  the  need  for  regulation 
of  spent  battery  storage.  We  also  note 
that  many  states  regulate  various 
aspects  of  spent  battery  recycling 
(including,  in  many  cases,  storage  by 
battery  reclaimers),'"  confirming  a  need 
for  regulation.  Damage  cases  cited  in  the 
April  4  preamble  provide  further 
corroboration. 

The  Agency  is  continuing  to 
investigate  whether  regulation  of 
intermediate  collection  sites  is 
appropriate.  These  battery  collection 
sites  are  managed,  for  the  most  part,  by 
the  same  persons  who  operate  scrap 
metal  collection  sites,  and  scrap  metal 
and  spent  batteries  are  usually 
accumulated  by  these  persons  at  the 
same  sites.  We  therefore  will  address 
this  issue  as  part  of  our  study  of 
hazardous  scrap  metal  storage. 

G.  Recyclable  Materials  Exempt  from 
Regulation 

1.  Section  261.6(a)[3j(i):  Reclaimed 
Industrial  Ethyl  Alcohol.  Industrial  ethyl 
alcohol  can  become  contaminated 
during  use,  and  may  then  be  returned  to 
a  distillery  for  redistillation.  Spent 
industrial  alchol  exhibits  the 
characteristic  of  ignitability. 

EPA  has  decided  to  exempt  industrial 
ethyl  afchol  that  is  reclaimed  from  any 
RCRA  regulation  because  the  entire 
reclamation  operation  already  is 
regulated  by  the  Bureau  of  Alcohol. 
Tobacco  and  Firearms  from  point  of 
spent  ethyl  alcohol  generation  to  point 


"The  States  of  Pennsylvania.  South  Carolina. 
Texas.  Missouri.  New  York.  California.  Oklahoma. 
Oregon  and  Indiana  regulate  various  aspects  of 
spent  battery  recycling.  See  Comments  of  General 
Battery  Corporation  to  Proposed  Effluent 
Limitations  and  Standards  for  Nonferrous  Metals 
Manufacturing.  August  15. 1983. 


of  redistillation.  These  regulations 
require  operating  permits  for  individual 
industrial  ethyl  alcohol  distilleries  and 
users.  These  permits  must  address 
(among  other  things]  ethyl  alcohol 
storage  (including  storage  of  spent  ethyl 
alcohol),  plant  security,  and 
recordkeeping.  See  27  CFR  19.156, 
19.159. 19.166,  and  19.271-19.281 
(requirements  for  distillers]  and 
§§  211.41-211.50.  and  211.91-211.96 
(requirements  for  users).  Tracking  from 
the  generator  to  the  distiller  likewise  is 
controlled.  Id.  §§  211.217.-211.219.  There 
is  also  incentive  to  avoid  loss  of  alcohol 
because  there  is  tax  liability  of  $10.50 
per  gallon  of  spent  ethyl  alcohol,  and 
this  tax  is  imposed,  and  ordinarily  not 
remitted,  in  the  event  of  loss.  Id., 
§§  19.561-19.563.  In  light  of  this 
comprehensive  cradle-to-grave  existing 
regulatory  system,  further  RCRA 
regulation  would  be  redundant. 

2.  Section  261.6(a)(3)(ii):  Used 
Batteries  Returned  to  a  Battery 
Manufacturer  for  Regeneration.  This 
exemption  is  identical  to  the  one 
proposed.  See  48  FR  14496/2.  (In 
response  to  comment,  we  also  note  that 
returning  an  unused  battery  for 
regeneration  would  not  involve  waste 
management,  because  the  battery  would 
be  a  commercial  product  being  recycled. 
See  §  261.33.)  In  essence,  the  practice 
involves  returning  a  commercial  product 
for  regeneration,  an  activity  not 
ordinarily  regulated.  All  comments  on 
this  issue  supported  the  proposal.  (We 
note,  in  response  to  a  comment,  that 
used  battery  cells  returned  to  a 
manufacturer  for  regeneration  also  are 
covered  by  this  exemption.) 

3.  §  261.6(a)(3)(iiiJ:  Used  Oil 
Exhibiting  a  Characteristic  of 
Hazardous  Waste.  This  temporary 
exemption  was  discussed  in  Section  11. E. 
above. 

4.  §  2616.(a)(3)(iv):  Scrap  Metal  The 
Agency  has  determined  not  to  regulate 
(for  the  time  being)  hazardous  scrap 
metal  that  is  being  reclaimed.  This  is  an 
interim  measure.  We  are  continuing  to 
study  which  types  of  scrap  metal  may 
be  hazardous.*'  We  also  are  continuing 
to  study  the  modes  of  scrap 
management  by  collection  centers  and 
by  end  reclaimers,  and  are  also  studying 
marketing  arrangements  in  the  industry. 
Other  on-going  work  deals  with  the 
impacts  (both  environmental  and 
economic)  of  possible  regulation,  the 
feasibility  of  enforcement  if  regulation 
should  be  necessary,  and  whether 


"  Preliminary  results  of  Agency  studies  indicate 
that  most  scrap  metal  is  not  hazardous,  although 
some  types  exhibit  EP  toxicity. 
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tailored  regulations  can  or  should  be 
developed  for  hazardous  scrap  metal. 

The  Agency  expects  to  determine 
from  this  investigation  which  types  of 
scrap  metal  are  hazardous,  whether  the 
regulation  of  transportation  and  storage 
is  necessary,  and  what  an  appropriate 
regulatory  regime  might  be  for  those 
types  of  scrap  metal  that  are  hazardous. 
Smce  we  do  not  yet  have  answers  to 
these  questions,  we  are  deferring 
regulation. 

We  are  not  deferring  regulation  of 
non-scrap  metal-bearing  hazardous 
wastes  that  are  reclaimed.  The  Agency 
already  hHS  made  a  determination  that 
these  wastes  are  hazardous,  that 
regulation  is  necessary  to  protect  human 
health  and  the  environment,  and  what 
appropriate  regulatory  standards  should 
be.  Thus,  such  metal-bearing  wastes  as 
spent  batteries,  spent  mercury,  and 
spent  acids  and  caustics  are  subject  to 
§  261.6  (or  Part  266)  regulatory 
standards  under  todays  rule. 

U.  Section  261.6(b)  and  (c): 
Requirements  for  Generators, 
Transporters,  and  Storage  Facilities 

1.  The  Generally  Applicable 


Standards.  These  provisions  state  that 
persons  generating,  transporting,  or 
storing  recyclable  materials,  who  are 
not  explicitly  addressed  in  i  261.6(a), 
are  subject  to  all  of  the  applicable 
requirements  of  Parts  262.  263,  264  and 
265  of  the  regulations,  as  well  as  to 
applicable  permit  requirements.  Thus, 
hazardous  wastes  that  are  to  be 
reclaimed  are  covered  by  these 
provisions.  Hazardous  wastes  that  are 
accumulated  speculatively  also  are 
covered."  As  noted,  these  provisions 


"As  we  noted  in  tlie  April  4  preamble,  persont 
who  ovrraccumulate  waslet  are  lubj^r.t  to 
regulation  as  storaf^  facilities  when  a  ,fM  elapses 
without  sufficient  turnover  of  matenal  (However, 
as  noted  in  the  rule,  and  in  Section  II.F.3.b.  of  Pari  2 
of  the  preamble,  materials  that  are  stared  in  a  unit 
covered  by  |  2ei.4(c|  are  not  covered  by  the 
overaccumulation  provisions.)  These  persons  have  a 
six-month  penod  to  come  into  compliance  with 
applicable  storage  requirements  or  to  ship  all 
accumulated  hazardous  wastes  to  a  Subtitle  C 
facility.  48  FR  14499/2-3.  Persons  accumul«ting 
hazardous  wastes  speculatively  are  subject  to 
immediate  regulation  as  generators  (if  they  generate 
the  wastes)  or  as  storage  facilities  (if  they  store 
anoter  person's  w.isle«.  if  they  store  their  own 
wastes  in  piles  or  in  impoundments,  or  if  they  store 
their  own  wastes  in  tanks  and  containers  for  longer 
than  90  days  oi  for  less  than  90  days  witliout 
complying  with  the  provisions  of  |  2S2.34). 


will  apply  to  most  of  the  activities  that 
would  have  been  conditionally  exempt 
under  the  proposal,  as  well  as  to 
situations  (such  as  reclamation  by  an 
independent  reclaimer  selling  reclaimed 
products  to  the  genera!  public)  tha|  we 
already  proposed  to  regulate  fully. 

The  following  chart  compares  the 
extent  of  coverage  under  the  May  )9, 
1980  regulations  (40  CFR  261.6(b))  tjvith 
today's  final  regulation  for  those 
recyclable  materials  not  regulated  under 
the  special  standards  in  Part  286— 
namely  recyclable  materials  being 
reclaimed  or  accumulated  speculatively. 
For  wastes  being  reclaimed,  the 
principal  extension  of  regulation  is  to 
spent  materials  exhibiting  a 
characteristic  of  hazardous  waste. 
Sludges  that  are  not  listed  as  hazardous 
wastes,  however,  are  no  longer 
regulated  when  reclaimed.  In  addition, 
unlisted  by-products  and  spent 
materials  are  now  subject  to  regulaition 
when  accumulated  speculatively  (/je. 
without  sufficient  amounts  being  shown 
to  be  recycled).  Commercial  c>iemi<i;al 
products  listed  in  40  CFR  §  261.33  e^e 
not  subject  to  regulation  when  recyjcled 
in  any  of  these  ways. 
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TABLE  12 


j  -  160  - 

Comparison  of  Regulation  Under  May  19,  1980  Regulations 
and  Under  Amended  $261.6  for  Recyclable  Materials  Not 
Subject  to  Regulation  Under  Part  266  Standards 


Reclamation 
May  19   Final  Rule 


Acunulation  Without 
Sufficicent  Amounts 
Being  Recycled 
May  19   Final  Rule 


Accumulation 
Without  A  Known 
Recycling  Market 
May  19   Final  Rule 


Spent  Materials 
Listed  in 
55261.31  or  261.32 

Spent  Materials 
Exhibiting  a 
Characteristic  of 
Hazardous  Waste 

Sludges   Listed   in 
5S261.31    or    261.32 

Sludges   Exhibiting 
a  Characteristic 
of   Hazardous  Waste 

By-products   Listed 
in   55261 .31  or 
261.32  j 

By-products    Elxhibi- 
ting    a  Character- 
istic  of  Hazardous 
Waste 

Scrap  metal 

Commercial  Chemi- 
cal Products 
Listed  in  S261 .33 


yes 


no 


yes 
yes 

yes 

no 


no 
no 


yes 


yes 


yes 


no 


yes 


no 


no 
no 


yes 


no 


yes 


yes 


yes 


no 


no 
no 


yes 
yes 

yes 
yes 

yes 

yes 

no 
no 


yes 
yes 

yes 
yes 

yes 

yes 


yes 
no 


yes 
yes 

yes 
yes 

yes 

yes 


yes 
no 


Yes  -  Subject  tp  regulation  under  Parts  262-265 
No  -  Not  subject  to  regulation 
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Z  Conforming  Amendments  to 
§§261.5.264.1.  and  265.1.  EPA  proposed 
that  hazardous  wastes  that  are  exempt 
from  regulation  when  they  are  to  be 
recycled  are  not  included  in  the  small 
quantity  generator  calculation.  48  FR  at 
14493  n.  38.  This  proposal  was  a 
conforming  amendment  to  existing  • 

S  265.1(c).  which  already  embodies  this 
principle.  We  are  promulgating  this 
amendment  in  final  form  today.  Since 
there  are  fewer  conditional  exemptions 
than  at  proposal,  however,  fewer 
recycled  hazardous  wastes  will  be 
excluded  from  the  small  quantity 
generator  calculation.  As  at  proposal, 
spent  lead-acid  batteries  that  are  to  be 
reclaimed  are  excluded  from  the  small 
quantity  generator  calculation  because 
they  are  not  subject  to  regulation  in  the 
hands  of  the  generator.** 

The  amendments  to  5§  264.1  and  265.1 
also  are  conforming.  They  indicate  that 
these  sections  do  not  apply  to  activities 
that  are  conditionally  exempt  or 
excluded  from  regulation,  or  that  are 
regulated  under  a  Part  266  standard. 
(The  Part  266  standard  may,  of  course, 
make  reference  to  a  Part  264  or  265 
standard.) 

3.  Revision  of  §260.10:  Definition  of 
"Designated Facility".  In  response  to 
comment,  the  Agency  also  is  adopting  a 
rule  relating  to  manifesting  of  hazardous 
wastes  to  recycling  facilities  that 
introduce  the  wastes  directly  into  the 
recycling  process  without  prior  storage. 
These  recycling  facilities  are  not 
required  to  obtain  storage  permits  under 
the  May  19. 1980  rules  (§  261.6(b):  see 
also  48  FR  at  14498/2  to  the  same  effect), 
nor  under  the  rules  adopted  today.  This 
is  because  the  Agency  does  not  regulate 
the  actual  process  of  recycling,  but  only 
generation,  transportation,  and  storage 
occiuTing  before  actual  recycling.  45  FR 
33093/1  (May  19. 1980).  However, 
generators  sending  hazardous  wastes  to 
these  facilities,  and  transporters 
carrying  these  wastes,  are  required  to 
deliver  the  wastes  to  "designated 
facilities"  and  to  include  the  name, 
address,  and  EPA  identification  number 
of  these  facilities  on  the  accompanying 
manifest.  A  "designated  facility"  is 
defined  as  a  facility  with  a  Part  264 
permit  or  operating  pursuant  to  interim 
status  (S  260.10). 

These  rules  consequently  are  in 
conflict  because  recycling  facilities  that 
do  not  store  are  not  "designated 
facilities"  (they  do  not  have  permits  or 
interim  status),  and.  under  a  literal 
reading  of  the  present  rules,  are  unable 


to  receive  wastes  for  recycling.  This 
obviously  was  not  the  Agency's 
intention.  Accordingly,  the  Agency  is 
amending  the  definition  of  designated 
facility  so  that  recycling  facilities  that 
do  not  store  before  recycling  can  receive 
hazardous  wastes. 

The  amendment  states  that  facilities 
regulated  under  S  261.6(c)(2)  of  the 
regulations  are  also  to  be  considered 
designated  facilities.  Section  281.6(c)(2). 
in  turn,  states  that  recycling  facilities 
that  do  not  store  are  required  to  notify 
the  Agency  under  Section  3010 
(obtaining  an  identification  number  in 
the  process),  and  to  comply  with 
manifest  requirements  under  {  }  265.71, 
265.72.  and  265.76. 

The  Agency  stresses  that  this 
amendment  is  an  interim  one  and  is 
designed  to  solve  the  immediate  conflict 
between  different  regulations.  We  are 
not  making  a  final  decision  that  these 
facilities  require  only  minimal 
regulation.  In  fact,  we  are  considering 
whether  these  facilities  should  be 
subject  to  additional  requirements  to  be 
implemented  through  individual  permits. 

We  also  stress  that  very  few  facilities 
recycle  wastes  without  first  storing 
them.  In  this  regard,  we  note  that  tanks 
or  containers  in  which  some  incidental 
settling  occurs  but  which  are  used 
primarily  for  storage  are  subject  to 
regulation  under  the  storage  facility 
permit  standards.  *^rhis  is  in  keeping 
with  the  policy  of  the  current  regulation 
that  only  the  actual  process  of  recycling 
is  to  be  left  unregulated.  Examples  of 
recycling  processes  that  occur  without 
prior  storage  are  where  spent  batteries 
are  introduced  directly  to  a  battery 
shredding  machine  without  prior 
storage,  or  when  spent  solvents  are 
placed  in  a  distillation  unit  without  prior 
storage. 

I.  Variances 

EPA  is  adopting  several  variance 
provisions  in  the  final  rule.  One  of  these 
provisions  results  in  increased 
regulation  (and  so  is  a  variance  from 
otherwise  applicable  standards  or 
exemptions),  while  the  others  result  in  a 
determination  that  materials  recycled  in 
certain  ways  are  not  solid  wastes.  These 
provisions  are  described  below. 

1.  Case-by-Case  Regulation,  a.  The 
Substantive  Standard.  EPA  proposed 
that  various  recycling  activities 
conditionally  exempt  from  regulation  be 


"Precious  melal  wastes  are  lo  l>e  included  when 
making  the  small  quantity  generator  calculation 
because  these  wastes  are  subject  to  regulation  in 
the  hands  of  the  generator. 


"For  purposes  of  this  point,  piles  and 
impoundments  are  rarely  considered  to  l>e  an 
integral  part  of  the  hazardous  waste  recycling 
process  because  wastes  are  not  secure  from  loss, 
and  because  recovery  from  them  (if  any)  is 
inefricient.  Piles  and  impoundments  at  non-exempt 
hazardous  waste  recycling  facilities  consequently 
are  subject  to  regulation. 


subject  to  case-by-case  regulation  if 
they  accumulateij,  stored,  or  burned 
hazardous  wastes  in  a  manner 
insufficient  to  protect  human  health  and 
the  environment,  to  be  determined 
based  on  criteria  enumerated  in  the  rule. 
Proposed  S  261.6(g).  48  FR  14510.  We 
believed  this  provision  necessary  in 
order  to  regulate  individual  unsafe 
operations,  while  maintaining  an 
otherwise  appropriate  exemption. 

Many  comments  supported  thi^ 
provision,  but  other  commenters 
objected.  They  complained  that  the 
Agenny  was  giving  with  one  hand  but 
taking  back  with  the  other,  that  the 
provision  vested  too  much  discretion  in 
the  Regional  (or  authorized  State) 
Administrator  because  decision-making 
standards  were  too  broad,  and  that  this 
type  of  provision  deprived  facilities  of 
needed  certainty.  (Many  of  these  same 
commenters  argued  that  the  Agency 
should  vest  Regional  Administrators 
with  authority  to  grant  individual 
variances,  based  upon  standards  far 
broader  than  in  the  case-by-case 
regulatory  provision.) 

The  Agency  has  determined  to  adopt 
most  of  the  provision  as  proposed, 
except  that  we  are  not  promulgating  a 
case-by-case  provision  for  boilers  and 
industrial  furnaces  burning  hazardous 
waste  for  energy  recovery.  We  note  that 
the  provision  has  less  significance  than 
at  proposal,  because  it  applies  only  to 
wastes  utilized  for  precious  metal 
reclamation.  Applicability  at  proposal 
was  to  other  types  of  conditional^ 
exempt  operations,  which  now  will  be 
fully  regulated.  We  believe  this  type  of 
provision  remains  needed  in  spite  of  its 
reduced  applicability,  to  guard  against 
mishandling  of  precious  metal- 
containing  waste.  Indeed,  we  know  that 
damage  incidents  have  occurred  at  these 
facilities.  The  case-by-case  regulatory 
provision  also  allows  the  Agency  to 
control  individual  faciUties  without  fully 
regulating  the  entire  class. 

The  Agency  also  does  not  accept  the 
argument  that  the  regulatory  standard  is 
too  broad.  Regional  officials  must  fmd 
that  the  wastes  are  not  being  contained, 
or  that  incompatible  wastes  are  being 
stored  together.  Relevant  factors  are  the 
type  and  quantity  of  waste  accumulated, 
the  mode  and  length  of  accumulation, 
and  the  type  of  hazard  posed  by  the  site. 
The  Agency  not  only  believes  that  these 
standards  are  sufficiently  clear,  but 
notes  they  are  modelled  on  long- 
standing provisions  in  the  Agencyfs 
National  Pollutant  Discharge 
Elimination  System  permit  regulations 
providing  authority  for  regional  officials 
to  require  case-by-case  regulation  of 
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facilities  holding  general  permits.  (See 
48  FR  14494  n.40.) 

We  have  a  number  of  reasons  for  not 
promulgating  the  case-by-case  provision 
for  boilers  and  indMstrial  furnaces.  Most 
important,  the  Agency  already  is  well  on 
the  way  to  establishing  standards  for 
these  facilities.  We  will  propose  to  ban 
burning  of  hazardous  wastes  in  non- 
industrial  boilers,  and  shortly  will 
propose  permitting  standards  for 
remainmg  boilers  and  industrial 
furnaces.  These  standards  should  either 
be  effective,  or  be  close  to  being 
effective,  by  the  time  an  enforcement 
action  could  be  brought  decided,  and  a 
permit  issued  under  the  case-by-case 
provision.  Furthermore,  the  Statement  of 
Enforcement  Policy  (see  Section  II.D.2.a. 
of  Part  2  of  the  preamble]  remains  in 
force  and  serves  as  a  partial  safeguard 
against  abusive  situations  until  the 
permit  standards  become  effective.  In 
light  of  these  considerations,  it  does  not 
seem  worth  the  resources  necessary  to 
implement  the  case-by-case  provision 
for  boilers  and  industrial  furnaces. 

One  commenter  argued  that  the 
Regional  Administrator  must  show  an 
"imminent  threat  to  human  health  and 
the  environment"  before  case-by-case 
regulation  could  be  invoked.  We 
disagree.  This  standard,  similar  to  that 
in  Section  7003  of  RCRA,  may  be  more 
stringent  than  required  for  issuing  a 
RCRA  permit  (see  Section  3004).  Since 
the  case-by-case  provision  amounts  to  a 
determination  that  an  individual  facility 
requires  a  RCRA  permit  (or  must  comply 
with  Part  262  accumulation  standards], 
the  suggested  standard  is  inappropriate. 

As  a  matter  of  organization,  we  are 
codifying  the  substantive  standards  for 
case-by-case  regulation  in  S  260.40. 
These  standards  are  thus  grouped  with 
other  provisions  that  are  individual  in 
application  and  effect,  such  as  delistings 
and  variances.  Procedures  for  case-by- 
case  proceedings  are  found  in  new 
S  260.41. 

b.  Procedures  for  Case-by-Case 
Determinations.  We  are  adopting  the 
procedures  that  we  proposed.  Upon 
deciding  that  precious  metal-containing 
waste  at  a  particular  location  should  be 
regulated,  the  Regional  Admininstrator 
(or  authorized  state]  will  issue  a  notice 
to  the  person  storing  the  waste  stating 
why  the  waste  is  considered  to  be 
improperly  contained  (for  instance, 
because  contaminated  runoff  from  a  pile 
of  the  waste  is  seeping  Into  soil,  surface 
water  or  ground  water].  If  the  person  is 
accumulating  the  material  on-site  for 
less  than  90  days  and  the  material  is 
being  held  in  tanks  or  containers,  the 
notice  will  require  compliance  with  the 
provisions  of  Subparts  A,  C,  D,  and  E  of 
Part  262.  (These  generators  already  are 


required  to  comply  with  subpart  B  (the 
manifest  requirements)  of  Part  262.  See 
§  266.70(b)(2).)  The  notice  becomes  final 
within  30  days,  unless  the  person 
accumulating  requests  a  hearing,  in 
which  case  a  public  (non-evidentiary 
legislative]  hearing  will  be  held.  EPA 
will  provide  notice  of  the  hearing  toihe 
public,  and  allow  public  participation  at 
the  hearing.  The  Regional  Administrator 
will  issue  a  final  order  after  the  hearing 
stating  whether  or  not  compliance  with 
Part  262.  Subpart  A.  C,  D,  and  E  is 
required.  The  order  becomes  effective  30 
days  after  service  of  notice  of  the 
decision  unless  a  later  date  is  specified 
or  unless  review  the  Administrator  is 
requested.  The  order  may  be  appealed 
to  the  Administrator  by  any  person  who 
participated  in  the  public  hearing.  The 
Administrator  may  then  choose  to  grant 
or  deny  the  appeal.  Final  Agency  action 
occurs  when  a  final  order  is  issued  and 
Agency  review  procedures  are 
exhausted.  (Cf.  §  124.19  where 
analogous  procedures  are  used  for 
appeals  from  RCRA  permits.)  Judicial 
review,  in  our  view,  should  be  in  a  Court 
of  Appeals  since  the  Agency's  decision 
and  implementing  procedures  are 
analogous  to  those  used  in  issuing  a 
permit.  (See  RCRA  Section  7006(b), 
indicating  that  review  of  RCRA  permit 
issuance  decisions  are  in  a  Court  of 
Appeals.) 

If  the  person  is  storing  the  material  for 
longer  than  90  days,  storing  in  a  pile  or 
impoundment,  or  storing  off-site,  the 
notice  will  require  him  to  apply  for  a 
storage  permit  within  60  days  to  six 
months  of  being  notified,  the  precise 
date  for  applying  to  be  specified  by  the 
Region  or  authorized  state.**  Permit 
applicants  normally  have  six  months  to 
submit  a  Part  B  permit  application.  (See 
40  CFR  270.10(e)(4).)  We  are  providing 
the  authority  to  request  a  shorter  time 
period  because  facilities  subject  to  this 
provision  ordinarily  will  be  causing 
actual  harm  or  have  the  potential  to 
cause  immediate  harm.  The  person  can 
challenge  the  determination  that  he  is 
storing  a  hazardous  waste  through  the 
permitting  process,  either  in  the  public 
hearing,  or  in  comments  filed  on  the 
draft  permit,  or  on  the  notice  of  intent  to 
deny  the  permit.  The  fact  sheet 
accompanying  the  permit  would  specify 
the  reasons  for  the  Agency's 
determination.  (As  noted  in  the 
proposal,  these  procedures  are  identical 
to  those  in  40  CFR  124.52  (case-by-case 
permitting  of  facilities  otherwise  subject 


to  general  permit  standards  under  the 
Clean  Water  Act).] 

Several  commenters  urged  that  a 
separate  hearing  be  afforded  before 
requiring  the  facility  to  submit  a  storage 
permit  application.  We  think  the 
procedures  we  have  chosen  strike  a 
proper  balance  between  public  and 
private  interests.  The  Agency's  interest 
in  having  a  single  proceeding  is  strong. 
EPA  will  invoke  this  provision  when  a 
facility  is  storing  wastes  in  a  manner 
that  is  insufficient  to  protect  human 
health  and  the  environment.  There  may 
be  actual  (and  certainly  threatened) 
release  of  hazardous  wastes.  It  will  be 
important,  in  such  situations,  that  the 
facility  manage  the  wastes  in 
compliance  with  Part  264  standards  as 
soon  as  possible.  Substantial  delay 
could  result  in  increased  harm  or 
increased  risk  of  harm.  A  separate 
initial  proceeding  (potentially  followed 
by  judicial  review]  to  determine  whether 
the  facility  should  be  required  to  obtain 
a  permit  could  well  result  in  lengthy 
delay,  substantially  prejudicing  the 
public  interest. 

Furthermore,  the  facility  will  be 
engaging  in  conduct — storage  of 
hazardous  waste — that  by  statute 
normally  requires  a  permit.  They 
probably  will  be  engaging  in  conduct 
which  is  an  abuse  of  the  regulatory 
exemption  for  precious  metal-containing 
wastes.  The  government's  interest  again 
is  strong  that  the  abuse  cease,  and  that 
the  normally-mandated  statutory 
scheme — issuance  of  a  permit — be 
implemented  without  delay. 

Finally,  the  government  has  an 
administrative  interest  in  avoiding 
successive  proceedings.  As  we  noted  in 
adopting  1 124.52,  "(t)o  allow  (a 
separate  hearing  before  requiring  a 
permit  application]  would  produce  long 
delays  and  a  potential  for  two 
consecutive  hearings  on  closely  related 
issues."  48  FR  32879  ()une  7, 1979). 

A  facility's  interest  in  having  a 
separate  hearing  is  its  ability  to 
challenge  the  determination  that  a 
storage  permit  is  required  before  being 
required  to  submit  a  permit  application. 
We  think  the  facility's  interest  in 
avoiding  this  cost  **  is  outweighed  by  the 
public  interests  outlined  above. 
Moreover,  EPA  would  allow  the 
applicant  to  comment  on  the 
determination  throughout  the  permitting 
process.  We  note  also  that  EPA's 
procedures  allow  the  facility  to  remain 


"EPA  proposed  that  persons  submit  permit 
applications  within  60  days  of  being  notified.  We 
are  giving  the  Region  or  state  the  option  of 
specifying  up  to  six  months  to  submit  applications 
to  allow  room  for  procedural  flexibility. 


**The  estimated  cost  of  completing  a  tank  and 
container  permit  application  is  approximately 
SIO.OOO  (assuming  75  drum  capacity  or  5.000  gallon 
capacity).  Pope-Reid  Associates  Inc..  Unit  Cost 
Analysis  of  Part  264  and  Part  B  Tank  and 
Con' liners  Storage  Analysis  (April,  1983). 
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operating  while  it  applies  for  a  permit.  If 
the  procedure  in  the  rule  were 
unavailable,  the  Agency  might  seek 
more  draconian  relief  against  a  facility 
under  Section  7003  of  RCRA,  which 
could  entail  cessation  of  facility  waste 
handling  operations. 

2.  Variances  from  Classification  of  a 
Solid  Waste.  EP.\  did  not  propose  any 
variance  provisions,  but  did  solicit 
comments  as  to  whether  general  or 
specific  types  of  variances  were 
justiHed.  See  48  FR  14499-500.  Industry 
commenters  generally  supported  the 
idea  of  variances,  but  were  not  specific 
about  substantive  standards  for  granting 
or  denying  them. 

EPA  continues  to  think  that  variances 
for  broad  classes  of  recycled  wastes  are 
unwarranted,  because  the  variances 
would  too  easily  become  surrogate 
permits.  Thus,  we  reject  the  notion  of 
granting  variances  because  recycled 
wastes  are  being  stored  safely. 

We  do  believe,  however,  that  certain 
discrete  variances  are  warranted,  and 
we  are  adopting  these  in  the  rules 
promulgated  today.  There  are  three  such 
provisions  covering  situations  where 
there  can  be  a  question  of  whether  the 
material  is  a  waste.  A  variance,  if 
granted,  would  state  that  the  material  is 
not  a  waste.  We  describe  below  what 
these  activities  are,  and  the  substantive 
and  procedural  standards  for  granting  or 
denying  a  variance. 

a.  Materials  Accumulated  Without 
Sufficient  Amounts  of  Materials  Being 
Recycled.  As  explained  earlier  (see 
Section  II.F.3.f  of  Part  II  of  the 
preamble),  this  provision  was  proposed 
on  April  4.  although  it  was  not  formally 
called  a  'variance'.  It  states  that  persons 
who  fail  to  turn  over  75  percent  of  their 
accumulated  wastes  in  a  year  can 
petition  the  Regional  Administrator  (or 
the  state  in  an  authorized  state]  to 
declare  that  the  material  is  not  a  waste, 
in  spite  of  the  failure  to  recycle  75 
percent.  The  provision  now  appears  in 

S  260.30  (instead  of  S  261.2  as  proposed. 
Standards  for  granting  a  variance  are 
contained  in  \  260.31.  They  are  virtually 
the  same  as  those  we  proposed,  except 
that  variances  could  continue  to  be 
granted  beyond  a  two-year 
accumulation  period,  and  there  are  no 
conditions  precedent  on  the  amount  to 
be  recycled  before  applying  for  a 
variance. 

Procedures  for  granting  or  denying 
this  variance  are  contained  in  §  260.33. 
These  procedures  (identical  to  those  for 
the  other  variances)  are  discussed  in 
Section  3  below. 

b.  Materials  That  Are  Reclaimed  And 
Then  Reused  Within  The  Original 
Primary  Process  in  Which  They  Were 
Generated.  EPA  proposed  that  materials 


that  are  reclaimed  and  then  reused 
within  the  original  production  process  in 
which  they  were  generated  are  not  solid 
wastes.  As  explained  in  Section  II.H.2. 
of  Part  II  of  the  preamble,  we  have 
decided  that  the  proposal  was  too  broad 
and  we  have  narrowed  the  provision  to 
apply  only  to  materials  returned  to  the 
original  primary  production  process 
without  first  being  reclaimed. 

We  nevertheless  believe  that  there 
may  be  some  situations  where  a 
material  can  be  reclaimd  before  being 
reused  within  the  original  primary 
production  process  and  not  be  a  solid 
waste.  Although  the  principle  is  not 
invariably  true,  there  can  be  occasions 
when  this  type  of  recycling  is  an  adjunct 
to  the  original  primary  process, 
constituting  a  closed  loop.  See  48  FR 
14488.  We  thus  are  allowing  for  these 
situations  by  means  of  a  variance. 

The  standards  for  granting  a  variance 
are  contained  in  S  260.31(b).  The 
Regional  Administrator  (or  authorized 
state)  is  to  decide  whether  the 
reclamation  operation  is  an  essential 
part  of  the  primary  production  process. 
The  following  criteria  bear  on  that 
decision: 

•  How  economically  viable  the 
production  process  would  be  if  it  were 
to  use  virgin  materials  alone,  the  more 
significant  the  cost  saving,  the  more  the 
situation  is  like  one  single  production 
process.  For  example,  the  Kraft  paper 
process  cannot  be  operated 
economically  without  some  recovery 
and  recycling  of  black  hquor.  [See 
section  I.  in  Part  2  above.) 

•The  pre  valence  of  the  recycling 
practice  on  an  industry-wide  basis.  The 
more  wide-spread  the  practice,  the  more 
likely  it  is  to  be  a  production  process. 

•  The  e.xtent  to  which  handling  of  the 
material  before  it  is  reclaimed  is 
designed  to  minimize  loss  of  material. 
Materials  utilized  in  production 
processes  should  be  stored  in  a  way  that 
minimizes  loss. "Thus,  the  more 
precautions  that  ar«  taken  to  store  a 
material  before  reclaiming  it.  the  more 
the  situation  is  like  a  production 
process.  Situations  where  materials  are 
stored  before  reclamation  in  open 
unlined  piles,  unlined  impoundments,  or 
leaking  tanks  and  drums,  consequently 
are  less  likely  to  be  granted  this 
variance. 

•  The  time  periods  between 
generation  of  the  material  and  its 
reclamation,  and  between  reclamation 


"See.  for  example,  the  many  comment*  to  this 
efTect  from  industry  commenters  in  the  record  to 
this  rulemaking.  See  also  comments  from  various 
industry  commenters  supporting  the  Agency's  rule — 
found  in  |  261.3(a)|2)(iv)|D) — to  exempt  de  minimis 
losses  of  (  261.33  commercial  chemicals  to  process 
wastewater  from  the  mixture  rule  presumption. 


and  reuse  in  the  original  process.  The 
longer  the  elapsed  time  between  each  of 
these  steps,  the  less  likely  the  operation 
is  to  be  viewed  as  a  single  process. 
(Operations  that  are  cyclical,  or  require 
long  accumulation  time  to  be  viable, 
could  still  bi  eligible,  however.) 

•  The  location  of  the  reclamation 
operation  in  relation  to  the  production 
process.  We  are  expanding  this  criterion 
beyond  the  proposal,  where  we  limited 
the  provision  to  reclamation  operations 
conducted  at  the  same  plant  site.  We 
are  not  including  this  as  a  condition 
precedent  to  granting  of  this  variaince.  in 
response  to  comments  that  closed-loop 
recycling  situations  can  extend  beyond 
a  plant  boundary.  However,  the  more 
physically  close  the  reclamation 
operation  is  to  the  production  process, 
the  more  likely  the  situation  is  to  be 
viewed  as  closed-loop  recycling. 

•  Whether  the  reclaimed  material  is 
used  for  its  original  purpose  whei\  it  is 
returned  to  the  original  primary    j 
production  process,  and  whether  \t  is 
returned  in  substantially  its  original 
form.  Operations  are  most  like  a  olosed- 
loop  operation  when  the  reclaimed 
material  is  returned  to  the  origina) 
production  process  in  substantially  its 
original  form  for  its  original  purpose. 

•  Other  factors,  as  relevent. 

The  Regional  Administrator  can  rely 
on  any  or  all  of  these  criteria,  and  can 
weigh  them  as  he  deems  appropriate. 
We  also  note  that  there  are  a  number  of 
conditions  an  applicant  must  meet 
before  he  is  eligible  for  this  variance. 
First,  the  material  must  be  returned  as 
feedstock  to  the  "original  primary  j 
production  process".  "Original  pritnary 
production  process"  has  the  samel 
meaning  as  in  S  261.2(e](iii].  and  is 
discussed  in  Section  II.H.2.  of  Part  II  of 
the  preamble.  (In  response  to  comment, 
we  note  that  if  a  plant  were  to  generate 
the  same  secondary  material  from 
different  processes,  commingle  the 
secondary  material  and  reclaim  it,  and 
return  the  reclaimed  materials  for  reuse 
in  the  original  processes,  the  operation 
could  be  eligible  for  this  variance  even 
though  the  reclaimed  materials  have 
become  commingled.  The  commingling 
does  not  so  alter  the  nature  of  the 
transaction  as  to  vitiate  the  underlying 
policy  of  this  closed-loop  variance.)  The 
material  that  is  returned  also  must  be 
"reused"  when  returned  to  the  original 
process.  We  mean  by  this  that  the 
material  must  contribute  directly  to  the 
production  process  as  an  ingredient, 
reactant,  or  an  alternative  feedstock. 
Secondary  materials  returned  to  a 
smelting  furnace  are  an  example. 
Solvents  reclaimed  and  utilized  fo^ 
degreasing  are  not,  because  the 


Federal  Register  /  Vol.  50.  No.  3  /  Friday.  January  4.  1985  /  Rules  -and  Regulations 


655 


reclaimed  solvents  are  not  contributing 
to  the  production  process.** Finally,  the 
reclamation  and  reuse  must  both  be 
conducted  by  the  same  "person", 
although  not  necessarily  at  a  single 
plant  site.  ("Person"  is  defined  in 
§  260.10  and  in  RCRA  as  including 
among  others,  single  corporations  and 
other  legal  entities.) 

c.  Materials  That  Have  Been 
Reclaimed  But  Must  Be  Reclaimed 
Further  Before  Recovery  Is  Completed. 
The  final  variance  from  being  a  solid 
waste  is  for  materials  that  have  been 
reclaimed  but  must  be  reclaimed  further 
before  recovery  is  completed.  We 
indicated  in  the  proposal  that 
reclamation  processes  are  not 
completed  until  the  end-product  of  the 
process  is  recovered,  giving  as  an 
example,  recovery  of  lead  from  spent 
batteries,  which  can  require  two 
operations — cracking  and  smelting — to 
be  complete.  48  FR  14499  n.57.  The 
material  being  reclaimed  thus  remains  a 
waste  until  reclamation  is  finished. 

We  think  this  principle  is  generally 
sound,  but  that  there  may  be  some 
exceptions  where  the  initial  reclamation 
step  is  so  substantial  that  the  resulting 
material  is  more  commodity-like  than 
waste-like  even  though  no  end-product 
has  been  recovered.  Possible  examples 
are  processes  producing  fluxes  similar  in 
composition  to  virgin  ore  concentrates. 
We  consequently  are  allowing  the 
Regional  Administrator  to  grant  a 
variance  for  materials  that  have  been 
reclaimed,  not  completely  recovered,  but 
after  initial  reclamation  are  commodity- 
like in  spite  of  having  to  be  reclaimed 
further. 

The  criteria  for  making  this  decision 
are: 

•  The  degree  of  processing  that  the 
material  has  undergone  and  the  degree 
of  further  processing  required.  The  more 
substantial  the  initial  processing,  the 
more  likely  the  resulting  material  is  to 
be  commodity-like.  Conversely,  the 
more  substantial  the  processing  that  is 
yet  tq  occur,  the  less  likely  the  initially- 
reclaimed  material  is  to  be  commodity- 
like. For  example,  a  spent  solvent  sent 
to  an  initial  reclaimer  who  settles  out 
debris  and  then  sends  the  solvent  to  be 
distilled  would  not  be  eligible  for  this 
variance. 

•  The  value  of  the  material  after  it 
has  been  reclaimed.  Obviously,  the 
more  valuable  a  material  is  after  initial 
processing,  the  more  likely  it  is  to  be 
commodity-like. 

•  The  degree  to  which  the  initially- 
reclaimed  material  is  like  an  analogous 


"  The  second  example  on  p.  14488/2  of  the 
proposal  contained  an  erroneout  implication  in  this 
regard. 


raw  material.  If  the  initially-reclaimed 
material  can  substitute  for  a  virgin 
material,  for  instance  as  feedstock  to  a 
primary  process,  it  is  more  likely  to  be 
commodity-like. 

•  The  extent  to  which  an  end  market 
for  the  reclaimed  material  is 
guaranteed.  If  the  applicant  can  show 
that  there  is  an  existing  and  guaranteed 
end  market  for  the  initially-reclaimed 
material  (for  instance,  value,  traditional 
usage  or  contractual  arrangements),  the 
material  is  more  likely  to  be  commodity- 
like.   - 

•  The  extent  to  which  the  reclaimed 
material  is  handled  to  minimize  loss. 
The  more  carefully  a  material  is 
handled,  the  more  it  is  commodity-like. 

•  Other  relevant  factors. 

The  Regional  Administrator  (or  an 
authorized  state)  may  weigh  these 
factors  as  she  sees  fit,  and  may  rely  on 
any  or  all  of  them  to  reach  a  decision.  In 
addition,  the  variance  applies  only  to 
wastes  after  they  have  been  initially 
reclaimed.  Applicable  regulatory 
requirements  for  the  waste  before  initial 
reclamation  are  unaffected.  The  initial 
reclaimer  will  thus  be  a  RCRA  storage 
facility,  and  have  to  obtain  a  permit  to 
store  the  wastes  before  reclaiming  them. 
If  a  variance  should  be  granted, 
however,  the  recovered  material  is  not  a 
waste  and  the  subsequent  reclaimer  is 
not  a  RCRA  facility. 

3.  Variance  to  be  Classified  as  a 
Boiler.  As  discussed  in  I.B.  of  Part  2  of 
the  preamble  above,  EPA  also  is 
adopting  a  variance  provision  to  allow 
the  Regional  Administrator  to  classify 
certain  enclosed  flame  combustion 
devices  as  boilers  even  though  they  do 
not  otherwise  meet  the  definition  of 
boiler  contained  in  §  260.10.  See 

§  266.32.  The  Regional  Administrator  is 
to  consider  how  nearly  the  unit  meets 
the  definition  of  boiler,  considering: 

•  The  extent  to  which  the  unit  has 
provisions  for  recovering  and  exporting 
energy  in  the  form  of  steam,  heated 
fluids,  or  heated  gases; 

•  The  extent  to  which  the  combustion 
chamber  and  energy  recovery  equipment 
are  of  integral  design; 

•  The  efficiency  of  energy  recovery, 
calculated  in  terms  of  the  recovered 
energy  compared  with  the  thermal  value 
of  the  fuel; 

•  The  extent  to  which  exported 
energy  is  utilized: 

•  The  extent  to  which  the  device  is  in 
common  and  customary  use  as  a 
"boiler"  functioning  primarily  to 
produce  steam,  heated  fluids,  or  heated 
gases;  and 

•  Other  factors,  as  appropriate. 

4.  Procedures  for  Variances.  We  are 
promulgating  a  new  §  260.33  which 
contains  procedures  for  granting  or 


denying  the  four  types  of  variances  just 
described.  In  essence,  an  applicant  must 
submit  a  written  application  to  the 
appropriate  EPA  Regional  Office  (or 
authorized  state).  If  a  recycling 
transaction  is  conducted  in  more  than 
one  Region  or  state  (i.e.  the  generator  is 
in  one  region  and  the  recycler  is  in 
another),  the  application  should  be 
submitted  to  the  region  or  state  in  which 
the  recycling  activity  occurs.  The 
application  should  address  the  standard 
and  criteria  applicable  to  the  particular 
variance,  and  state  generally  why  grant 
of  a  variance  is  justified.  The  Regional 
Administrator  will  consider  the 
application  and  will  issue  a  written  draft 
notice  tentatively  granting  or  denying 
the  variance,  and  giving  reasons  for  this 
action.  (In  many  cases,  an  inspection 
probably  is  necessary  to  rule  on  an 
application.)  Notification  of  this 
tentative  decision  will  be  provided  by 
newspaper  advertisement  and  radio 
broadcast  in  the  area  where  the 
recycling  facility  is  located.  The 
Regional  Administrator  will  accept 
comment  on  the  tentative  decision  for  30 
days,  and  may  also  hold  a  public 
hearing  upon  request  or  at  his 
discretion.  Any  hearings  will  be 
nonadjudicatory.  The  Regional 
Administrator  will  issue  a  final  decision 
after  receipt  of  comments  and  after  the 
hearing  (if  any),  and  this  decision  may 
not  be  appealed  to  the  Administrator. 

5.  Should  EPA  Adopt  a  Variance  for 
Batch  Tolling  Agreements.  EPA 
proposed  that  hazardous  wastes 
reclaimed  pursuant  to  batch  tolling 
agreements  would  be  conditionally 
exempt  from  regulation.  A  batch  tolling 
agreement  is  a  contract  between 
generator  and  reclaimer  whereby  a 
generator  retains  ownership  of  the 
waste,  sends  the  waste  to  a  reclaimer, 
and  receives  back  the  reclaimed  portion. 
The  proposal  further  specified  that:  (1) 
The  generator  had  to  send  the  wastes  to 
a  reclaimer  within  180-days  of 
generation,  (2)  the  wastes  had  to  be 
reclaimed  and  returned  within  90  days 
of  receipt  by  the  reclaimer,  and  (3)  the 
reclaimer  could  not  commingle  wastes 
being  reclaimed  under  a  batch  tolling 
agreement  with  wastes  of  another 
generator.  In  addition,  the  reclaimer  had 
to  be  paid  according  to  the  amount  of 
reclaimed  material  returned  to  the 
generator,  and  paid  more  as  the  amount 
of  material  returned  increased  [i.e.  the 
reclaimer  would  not  be  paid  a  flat  fee 
regardless  of  the  amount  of  reclaimed 
material  returned). 

As  discussed  above,  EPA  is  not 
finalizing  most  of  the  proposed 
conditional  exemptions  because  the  risk 
of  damage  from  spills  and  leaks 
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indicates  that  regulation  is  necessary  to 
protect  human  health  and  the 
environment.  We  are  soliciting  further 
comment,  however,  as  to  whether 
reclaimers  who  reciaim  pursuant  to 
batch  tolling  agreements  should  be 
eligible  for  a  conditional  variance.  (The 
conditions  would  be  that  records  be 
kept  to  document  existence  of  the  type 
of  batch  toiling  contracts  described 
above.) 

The  aspect  of  the  batch  tolling 
contract  that  might  create  sufficient 
incentive  to  avoid  loss  is  that  the 
reclai.mer  be  paid  more  as  the  amount  of 
material  returned  to  the  generator 
increases.  EPA  can  see  that  ur.der 
certain  circumstances  a  reclaimer  would 
no  longer  be  able  to  make  a  profit  (or 
even  recover  hilly  allocated  costs]  if  too 
much  waste  is  lost  before  reclamation. 
However.  *he  point  at  which  this  occurs 
will  vary  for  each  reclaimer,  and 
potentially  for  each  transaction.  EPA  is 
seeking  comment  as  to  the  type  of 
showing  necessary  to  demonstrate  that 
the  batch  tolling  contract  would  become 
unprofitable  unless  spills  and  leaks  are 
avoided.  Commenters  should  address 
the  type  of  economic  data  that  would  be 
presented,  and  also  should  address  how 
this  information  could  be  presented  in  a 
form  amenable  to  administrative 
resolution.  The  administrative 
proceeding  the  Agency  has  in  mind  is  an 
individual  variance  proceeding  where 
the  reclaimer  has  the  burden  of  showing 
that  the  contract  creates  sufficient 
incentives  against  loss  to  obviate  the 
need  for  a  storage  permit. 

The  Agency  also  would  like 
commenters  to  address  whether  any 
reclaimers  would  apply  for  this  type  of 
variance.  The  Agency's  information  is 
that  few  reclaimers  operate  exclusively 
in  the  batch  tolling  mode  (see  43  FR 
14495.  and  n.4.').  so  these  reclaimers  are 
likely  to  require  a  permit  in  any  event.  It 
is  not  worth  the  resources  to  create  an 
elaborate  administrative  mechanism  if  it 
lacks  practical  significance. 

We  note  finally  that  any  variance  for 
batch  tolling  would  apply  only  to  the 
reclaimer,  not  to  the  waste  generator. 
The  tolling  contract's  provision  that 
payment  increase  as  the  amount  of 
material  returned  increases  does  not 
create  any  additional  incentives  against 
loss  for  the  generator.  Commenters 
therefore  should  also  address  whether  a 
variance  mechanism  applying  only  to 
reclaimers  would  have  practical 
significance. 


UMI 


Part  rV':  Economic,  Enviroomental.  and 
Regulatoiy  Inyacto 

/.  State  Authority 

A.  Applicability  in  Authonzed  States 

Under  Section  3006  of  RCR.\.  EP.A 
may  authorize  qualified  States  to 
administer  and  enforce  their  State 
hazardous  waste  management  programs 
in  lieu  of  EPA  operating  the  Federal 
program  in  those  States.  (See  40  CFR 
Part  271  for  the  standards  and 
requirements  for  authorization.) 
Authorization,  either  interim  or  nnal, 
may  be  granted  to  State  programs  that 
regulate  the  identification.  generaHon. 
and  transportation  of  hazardous  wastes 
and  the  operation  of  facilities  that 
manage  hazardous  waste. 

Today's  announcement  promulgates 
standards  for  certain  hazardous  wastes 
under  the  Federal  hazardous  waste 
management  program.  With  some 
exceptions  not  relevant  here,  upon 
authorization  of  the  State  program.  EP.A 
suspends  operation  wi'hin  the  State  of 
those  parts  of  the  Federal  program  for 
which  the  State  is  authorized.  Therefore, 
today's  promulgation  would  be 
applicable  only  in  those  States  which 
have  not  been  granted  autho.'ization. 

It  should  be  noted  that  -10  CFR  271.9 
requires  States  to  control  all  hazardous 
wastes  controlled  under  40  CFR  Part  261 
in  order  for  their  program  to  be 
considered  equivalent  to  the  Federal 
program  for  purposes  of  Section  3006. 
EPA  is  indicating  in  this  regulation  that 
certain  types  of  recycled  hazardous 
secondary  materials  are  not  RCRA  solid 
or  hazardous  wastes  (or,  in  the  case  of 
materials  subject  to  variance  provisions, 
need  not  be  wastes).  States  may  choose 
to  regulate  these  materials  as  wastes 
pursuant  to  State  law;  Section  3009  of 
RCRA  allows  states  to  impose  stricter 
requirements  than  those  in  the  Federal 
program.  Such  states  are  considered 
equivalent  for  purposes  of  State 
authorization.  See  {  271.1(i). 

B.  Effect  on  State  Authorization 

The  rules  promulgated  under  this 
rulemaking  will  not  apply  in  authorized 
states  until  the  state  either  (1)  receives 
final  authorization  on  the  basis  of 
providing  controls  for  hazardous  wastes 
that  are  equivalent  to  or  more  stringent 
than  EPA's  or  (2)  after  final 
authorization,  revises  its  program  to 
include  controls  for  hazardous  wastes 
that  are  equivalent  to,  or  more  stringent 
than  EPA's.  The  procedures  and 
schedule  for  state  adoption  of  these 
regulations  is  described  in  40  CFR 
271.21.  See  49  FR  21678  (May  22, 1984). 

Applying  S  271.21(e)(2),  states  that 
have  final  authorization  must  revise 


their  programs  within  a  year  of 
promulgation  of  EPA's  regulations  if 
only  regulatory  changes  are  necessary, 
and  within  two  years  of  promulgation  if 
statutory'  changes  are  necessary.  These 
deadlines  can  be  extended  in 
exceptional  cases.  See  40  CFR 
271.21(e)(3). 

States  that  submit  official  appllicalions 
for  final  authorization  less  than  12 
months  after  promulgation  of  these 
regulations  may  be  approved  without 
including  standards  equivalent  to  those 
promulgated.  However,  once  authorized, 
a  state  must  revise  its  program  to 
include  standards  equivalent  to  or  more 
stringent  than  EPA's  within  the  time 
period  discussed  above.  I 

Interim  authorization  for  these 
requirements  under  the  Hazardous  and 
Solid  Waste  amendments  of  1984  is  not 
allowed.  Today's  rule  is  not  a 
requirement  deriving  from  the  1984 
amendments;  thus,  under  section 
3006(g).  interim  authorization  is  not 
available  as  a  substitute  for  adopting 
equivalent  regulations. 

II.  Regulatory  Impact  \ 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  thus  requires  a  Regulatory 
Impact  Analysis.  Based  on  our  analysis, 
we  have  determined  that  this  rule  is  not 
a  major  rule  because  it  will  not  (1)  Have 
an  affect  on  the  economy  of  SlOO  million 
or  more,  (2)  significantly  increase  cobts 
or  prices  to  industry,  or  (3)  diminish  the 
ability  of  U.S.-based  enterprises  to 
compete  in  domestic  or  export  markets. 

This  assessment  is  based  on  a  study 
prepared  for  EPA  which  evaluated  the 
cost  impact  on  the  regulated  community 
for  the  change  to  the  definition  of  solid 
waste  and  accompanying  management 
standards.  This  study  *•  describes  the 
changes  in  regulatory  requirements,  the 
populations  affected  by  the  change,  and 
then  summarizes  the  resulting  changes 
in  costs. 

The  report  first  identifies  those 
secondary  materials  and  recycling 
activities  which  would  be  subject  to 
different  regulatory  requirements, 
comparing  the  existing  regulations  with 
those  promulgated  today.  This  analysis 
indicated  the  following: 

•  Use  constituting  disposal. — Non- 
listed  spent  materials  and  non-listed  by- 
products would  be  subject  to  increased 
requirements  for  generators, 
transporters,  and  storers;  all  secondary 


**  See  report  entitled.  "Cost  and  Impact  AnalyiU 
for  Final  Rule:  Change  in  the  Derinitioo  of  Solid 
Waste  and  Accompany iog  Management  Standards 
for  Wastes  Which  Are  Recycled."  Industrial 
Economics,  Inc.  Decemlier.  1964. 
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materials  (including  §  261.33  commercial 
chemical  products)  would  also  be 
subject  to  increased  requirements  for 
the  actual  recycling  activity.*" 

•  Use/reuse  *'. — All  hsted  wastes  and 
non-listed  sludges  would  be  subject  to 
decreased  requirements  for  generators, 
transporters,  and  storers. 

•  Reclamation. — Non-listed  spent 
materials  would  be  subject  to  increased 
requirements  for  generators, 
transporters,  and  storers:  non-listed 
sludges  would  be  subject  to  decreased 
requirements  for  generators, 
transporters,  and  storers;  all  listed 
wastes  and  non-listed  sludges  that  are 
sent  for  precious  metal  reclamation 
would  also  be  subject  to  decreased 
requirements  for  generators, 
transporters,  and  storers. 

The  report  then  identified  those 
industrial  categories  which  are  involved 
in  recycling  that  will  be  affected  by  this 
rulemaking.  The  primary  source  for  this 
information  was  the  National  Survey  of 
Hazardous  Waste  Generators  and 
Treatment,  Storage,  and  Disposal 
Facilities.  This  survey  included 
questions  on  the  various  recycling 
activities.  Results  were  reviewed  to 
determine  where  affected  activities 
were  occuring.  In  some  cases,  the  actual 
survey  responses  were  reviewed  to 
determine  the  accuracy  of  these  results. 
Two  other  sources  were  also  used  to 
collect  this  information.  One  was  the 
jRB  report  on  affected  populations  that 
accompanied  the  proposal  to  the 
definition  of  solid  waste  "  while  the 
other  source  was  provided  by  an 
industry  trade  group  who  reported  on 
the  recycling  activities  of  their  members. 

Based  on  this  information,  we 
determined  that: 

•  Approximately  128  establishments 
would  have  their  requirements  under  the 
hazardous  waste  management 
regulations  reduced: 

•  Approximately  87  establishments 
that  use  or  reuse  secondary  materials  or 
reclaim  certain  secondary  materials 
otherwise  considered  hazardous  wastes 
would  be  completely  excluded  from 
regulation: 


^The  Agency  is  deffering  rf^ulalion  on  use 
cunstlluting  disposal  activilies  fur  commercial 
products  that  contain  hazardous  wastes.  Therefore, 
rpquirements  for  the  use  constituting  disposal 
activity  applies  only  for  wastes  applied  directly  to 
the  land  (i.e..use  "as-is")  or  applied  after  mixing 
that  allows  its  components  to  be  separated  by 
physical  means. 

"  Secondary  materials  that  are  used  to  produce 
waste-derived  products  that  are  applied  to  the  land 
or  that  are  used  to  produce  a  feel  are  not  included 
under  this  provisidn 

'-See  report  entitled  "Impad  on  the  Regulated 
Community  of  Possible  Changes  in  the  Definition  of 
Solid  Waste:  Use.  Reuse.  Recycling.  Reclamation." 
|RB  Associates.  February.  1983. 


•  Approximately  2.171  establishments 
would  have  their  requirements  under  the 
hazardous  waste  management 
regulations  increased: 

•  Approximately  380  establishments 
that  recycle  hazardous  wastes  would  be 
newly  subject  to  regulation. 

These  findings  show  that  a  significant 
number  of  persons  will  ha*e  increased 
regulatory  requirements  under  the  Hnal 
rule.  However,  most  of  these  persons 
already  are  subject  to  regulation  under 
the  hazardous  waste  management 
regulations:  in  addition,  most  of  these 
persons  will  be  regulated  as  generators 
cather  than  as  storers  of  hazardous 
waste.  Therefore,  the  increased  impact 
is  relatively  modest.  The  regulatory 
impact  on  persons  using  or  reusing  listed 
hazardous  wastes  and  sludges  or  who 
reclaim  certain  secondary  materials — 
namely,  non-listed  sludges  and  listed 
hazardous  wastes  and  hazardous 
sludges  that  are  sent  for  precious  metal 
reclamation — would  be  reduced.  These 
presently  regulated  activities  would  not 
be  regulated  at  all  or  regulated 
minimally  under  the  final  rule. 

The  report  then  analyzes  what  these 
changes  will  actually  cost  the  regulated 
community.  The  study  applies  the 
appropriate  unit  cost  populations  to 
arrive  at  a  net  cost.  (These  costs  were 
adjusted  to  reflect  only  the  volume- 
dependent  variable  costs  and  not  the 
incremental  fixed  costs  already  incurred 
by  the  affected  establishments.] 

The  results  of  the  study  demonstrate 
that  the  final  rule  will  decrease 
compliance  costs  by  an  estimated  $1.8 
million  (costs  shown  are  annualized 
after-tax  costs)."  This  figure  represents 
the  sum  of  increases  and  decreases  in 
annualized  costs  for  all  affected 
establishments,  including: 

■  An  estimated  decrease  in  costs  of 
$8.5  million  for  establishments  with 
reduced  regulatory  requirements  or  for 
establishments  that  are  released  from 
the  hazardous  waste  management 
regulations  entirely:  and 

•  An  estimated  increase  in  costs  of 
$6.7  million  for  newly  regulated 
establishments  or  for  those  facing 
increased  regulatory  requirements. 

Our  analysis  further  suggests  that  for 
industries  facing  increased  regulatory 
requirements  under  the  final  rule,  there 
would  be  no  significant  cost  increases  or 
other  adverse  affects  on  competition, 
employment,  or  investment. 


"The  proposal  to  the  definition  of  solid  waste 
reported  a  reduced  compliance  cost  of 
approximately  S24  million.  This  estimate,  however, 
was  based  on  different  population  estimates  as  well 
as  different  unit  cost  estimates.  Therefore,  this  cost 
is  not  directly  comparable  with  the  compliance  cost 
derived  for  the  rule  promulgated  today. 


Finally,  it  should  be  noted  that  many 
of  the  assumptions  made  in  the  report 
were  conservative.  Thus,  we  believe 
that  our  estimates  understate  the 
decreased  regulatory  impact  for  the  final 
rule.  Moreover,  a  number  of  provisions 
that  would  have  reduced  requirements 
could  not  be  completely  quanitifled  [i.e.. 
reclamation  of  non-listed  sludges),  even 
though  we  know  the  costs  will  be 
reduced.  Therefore,  because  this  final 
rule  is  not  a  major  regulation,  no 
Regulatory  Impact  Analysis  is  being 
conducted. 

This  final  rule  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review,  as  required  by 
Executive  Order  12291. 

///.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  whenever  an  agency 
is  required  to  publish  a  general  notice  of 
rulemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  public  comment  a  regulatory 
flexibility  analysis  that  describes  the 
rules  impact  on  small  (i.e..  small 
businesses,  small  organizations,  and 
small  governmental  jurisdications).  This 
analysis  is  unnecessary,  however,  if  the 
Agency's  Administrator  certifies  that  the 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

EPA  and  its  contractor  performed  an 
analysis  to  determine  whether  the  final 
rule  to  the  definition  of  solid  waste  and 
the  accompanying  management 
standards  will  impose  significant  costs 
on  small  entities.  The  resulting  report 
(see  footnote  50)  indicates  that  in  none 
of  the  industry  categories  would  this 
rule  have  a  significant  economic  impact 
on  small  entities  (as  this  is  defined 
under  the  criteria  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
and  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

IV.  Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  directly  associated  with 
this  rule.  However,  this  rule  indirectly 
affects  other  information  collection 
requirements  that  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  et  seq.  These  affected 
requirements  have  been  assigned  the 
following  OMB  control  numbers  2050- 
0028.  2000-0061.  2000-0404,  2050-0012. 
2050-0008,  2050-0011,  2050-0013,  2050- 
0009,  2000-0445.  and  2050-0024.  The 
appropriate  changes  to  these 
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requirements  are  now  being  submitted 
to  OMB  for  approval. 

Lists  of  Subjects 

10  CFR  Part  260 

Administrative  practice  and 
procedure,  hazardous  materials.  Waste 
treatment  and  disposal. 


40  CFR  Part  261 

Hazardous  materials.  Waste 
treatment  and  disposal.  Recycling. 

40  CFR  Part  204 

Hazardous  materials,  Pacicaging  and 
containers.  Reporting  requirements, 
Securirj-  measares.  Surety  bonds.  Waste 
treatment  and  disposal. 


40  CFR  Part  265 

Hazardous  materials.  Packaging  bnd 
containers,  Reporting  requirementa. 
Security  measures.  Surety  bonds.  Waste 
treatment  and  disposal.  Water  supply. 

40  CFR  Part  266 

Hazardous  materials. 

Dated:  Deceinl)«r  20. 19S4. 
Alvin  L.  Aim, 

Acting  Ailmir.istraror. 


Appendix  A.— Summary  of  Damage  ItwaocNTS  Resultimg  From  Rccycung  of  Hazardous  Wastes 


Typas  ol  tacyckng  opwiion.  «utes  puMiil.  diugM  : 


Soiaoaaf 


1.  nnolii.  »v  .IcfMBd  «  M.  0«ttnoutt.  Mau)  MOfad  iptnt  totMnl  disMlaiion  bottoms  in  unHnad  lagoons  pr<ar  to  radsmation 
SubstwiM  grountfoatar  conamratoi  las  rMMd. 

2.  Tha  GoW  Coas:  CM  Faoiity  (tocaiad  in  Miam)  •  a  sdvwit  and  fir*  tmwm  tacMmatan  oparahon.  it  ate>  otnmad  *vtm  o<  olhar 
"McaBanacus  '■aalaa  cor«a»<ig  etianola.  matala  and  a»iar  organc  oonipfiunds.  New«y  3iX)0  of  Ihaaa  oruT«  t«M  •ccunulalad 
•"•wul  Itisir  coraHits  bang  racydsd.  tn  aMnon,  «M  boOonw  from  *m  mtmrt  latlamaaun  oparation  wars  otsposad  o(  impropsrty. 
Sutatmlial  conamnatnn  o«  a  drvlung  saMr  aqudar  Iws  raaiMad. 

1  Sapp  Banaiy  Sa*iaga  (in  Jackson  County.  Ronda)  racooarad  laad  from  spsnt  bsBsnaa  Qwgs  to  kjc^cs  w<t  ^owM  «aia«  wm 
cauaad  l^  spfttja  ol  km  from  v»  jpant  battanas.  laactfig  «rom  sevaiad  battary  caangs.  and  (to  a  isssar  dsgrsaj  (rom  runoH  liom 
bananas  sMiad  prior  to  bamg  recovered. 

4  Sai^aov  Racyclmg  Corp  (locatad  *>  Indana)  is  »n  nactiM  sraslc  rac»c*ng  and  nanaration  taoMy  whdn  o»aracct»rUaMd  aivantofy 
and  aumta In  caaaad  oparaiun.  laMmg  o«ar  60  000  *una  o«  ona-haH  aMon  gMona  o«  bUk  waila.  WaaMs  are  tone  ^Mabla.  and 
conoawa.  Ground  and  aurlaoa  aialar  conlaimialion  asuBadl  and  tiaw  Ma  ia  «ngv  or  Im  or 

^  ^  *"•*•  Procasang  campany  (toolad  n  Htm  Jmtmii  opsralsd  an  a«  rKyckag  plaM  aNc*  puEtMaad  aaaia  on 

Wasia  on.  aoMa  o(  «  PCS  cuiilniassa.  ims  norad  •<  latnad  aatting  lagoons.  Finar  day  ^om  »• , 

to  b«4ld  a  road  to  •»  i«a.  THa  aaa  ms  abandonaA  laavwig  a«  waste  maianal  »i  place  »  ffia  uMnad  lagoona.  Comaninaban  o*  wi 
a«iMr  laad  as  a  otjbUc  water  supply  •  Sbapected.  (Soma  damage  at  me  tde  alae  taaiiMd  from  diapoaal  «  waste  kom  Iha 
r<>claniabon  process ) 

*  J**  O^^-tV*  "aotty  (localad  n  Oiw)  angagad  m  rscJamation  o»  spam  solvani*  and  oll»  organ*  ctiemrcais  N  alao  Handed 
*"**  "•Mas  and  sow  tna  mxture  as  a  luel  Trie  laaMy  ovararrumiaatod  l^a  —mils  91  PMaa  niliiiHi.  and  Md  assftpndiad 
malanals  ttal  wars  processed  MMsr^als  preeent  ockida  pfianol.  napMhaianai  pBl>isi^  cMonda  iHiiilMiii  waala.  pM  riudgaa.  ** 
Ajdgaa.  vanaaura  pamanda.  eyanda.  malt»y»aaseaplaB.  MKata  rasma.  IMoa  aLatiMHinlp,  banz^  cMonda.  cumanas.  asbastoa. 
apicMoroH)r*in.  arsanc.  tokiana  ihoacyanala.  pantactKonmarobannnev  phPaMa  asMm  an*  ptoaac  and  rubber  industry  ream 
Clsan^»  com  tn  astmalad  ai  $3  5  rmaon.  Tha  company  praaandy  •  m  lacasiarsbip.  Hazwda  poMd  by  Due  sae  nclude  human 
haaPK  oonsansnaaon  o«  a*  and  surtaca  antsr.  Mi  bM,  nobcaabta  odors,  actual  hra.  axplosuna.  spMa  wv)  runod.  storm  sewer 
probtama,  aros«n  probtsms.  madequasa  sacwHy.  and  praaanca  ol  111  iiiiipOls     iiii 

7  The  Bndgepon  RwNai  and  0«  Seoncas  saa  (locatad  in  Bhdgapod  Naie  Janart  *wa«l  •■aw  at  m  si.  irtoted  lagoon  pnor  to 
recycling  a.  The  waste  o*  a  known  lo  be  fonliinalad  w«»  bannna.  vmyl  cMonde.  mamyleoa  chkmJe,  >ichkii«d»»ie«'ie  «id  loloena. 
Overlloe  and  laaclmg  from  t>o  lagoon  haa  been  documented:  groundwitar  uaad  as  s  human  drwtoig  watsr  sounM  Irom  nsarby 


Superfund  Intsran  Piion^  SPsi 
i  SM>arfund  Interim  Pnodty  SUB. 

Euparrund  inaanm  Pnonly  sua 


Seymour  Racyetmg  Corp.  (NO.  Ind.)  (RCRA  |7003 

aclkink  Suparfund  Msnm  Pnonly  Sita. 

Supertund  iraanm  Prorily  Site  (known  as  Bkjmf  Fly 
Bog>. 


a  OwTkcal  Metals  Irakjsaiaa  Pecatsd  n  Mn*ndl  angagad  m  the  radamaton  ol  piaaoua  metala  pnmarJy  from  vwnua  slacMplaiing 
wastes,  as  wiJi  aa  other  spent  chanwal  i«pii»aiaan»  Moal  mMailali  were  teken  pinuwl  to  torimg  agreemanla.  Waste  niaiials 


1.500 
lunda  haa  been  sipanded  to 


— J  accwT<ulared  sioppay.  raauMng  si  spMs  ol  acal  and  metal  Peering  wasias.  Tiw  lurm,  Mar  was 
Hum  a»  medaanad  mastas.  mar^  conodad  or  tsaking.  Over  S35O.0OO  *i  laderA  aMM  ntm  \  1 
data  on  clean-up. 

9  T»»  Chemicals  and  Mkierak  Raeamabon  Compar»y  (localad  n  Oayalapdl  acted  aa  a  waste  bm*.  iwnrvaig  llaiTim«c,e  organca. 
solvents  and  nana  pnor  to  lacycsng  or  aapoaal.  A  laasawe  (m  laaMaS  bom  laaale  accumiiai>on  ol  twse  msteneis  The  laoMy 
'*>»«<' y*"**  «™.  leawng  waala  wisalM)  (over  ♦  jOO  ttuna)  lor«leaH«. 

10  The  IAAmsI  Solvent  Recovery  Company,  a  solvani  tedamar  localad  in  Gary,  mdana.  atorad  spent  solvents  irrvroporty  m  drums 
lanka.  and  open  pos.  These  maietals  warn  oflsn  flammable,  m  meny  cases  weompadMe  taoda  and  cyan«lBa.  lor  eiample).  aid 
»«a  baPy  ovaraccamuated  A  kre  ol  'ireraantoua  aa0-  (484  F  Supp  at  140)  broke  out  al  the  redsmaion  sue  ana  tx*ned  lor  a 
w»«k  belore  It  couM  he  arknguaWed.  The  compeny  conenued  to  operate  tor  a  number  ol  yeers  stiar  the  fire  without  any  change  *\ 
practk:e  Son  and  grniniPsaM)  oomaninaaon  heira  occwrad  A  prakmaiaiy  r.|uaeten  ordanng  daan-vp  waa  avencuaay  amarad  in  the 
jovemmert's  invranent  hazard  actian 

1 :  Solvent  Recovery  Serwica  (localad  in  Connecticut)  oPIaaied  a  vwiety  ol  cNonnaied  jotvents  Hx  redemation  These  solvenia  were 
stored  snproperly  in  Iseking  (turns.  IWaaies  were  also  disposad  m  a  lagoon  en  the  sea  Aquter  contamnaaon  has  resullad  and  tha 
■oca  mmrq  waaa  supply  haa  been  affactad 

I?  Andover  Sues  Oocaied  m  Andovar  Mmn.)  ma  a  group  ol  five  v'es  which  operawd  aa  waste  brokas  They  arpfplti)  mataMwamg 
•istes.  solvents  wasia  ons.  pants,  inks,  and  glues.  A  recy.ing  market  was  touno  kx  some  ol  tha  natena  but  a  aaat  deal 
ove,accumuiate4  Some  01  »i«  metena  «aa  .AmaMy  dumped  or  burned  unproparty  Many  au^s  sai  reman.  Ground  and  aurface 
water  have  been  contanwialad  by  matala  and  organc  contaminants 

13  Fnti  kidustnes  (•>  AabM  RaJge.  Arkansas)  oManad  aulWe  end  other  wastes  from  genwators  and  uaed  them  aa  an  anradanl  in 
iart*ier  produckoa  These  maienala.  akmg  with  oPier  proceae  ngraibania.  an  storad  «  lai«e.  aaossd  pnee  An  enormoua  lira 
occurred  w^en  the  plea  ol  1  aalaa  igmadi  rwipli  ftom  aalv  uaed  to  »0»  Pw  ka  eoi^BiWad  sol  aid  aataca  w^n. 

14  The  South  Carolina  Racydng  and  Diapoaal  Company  waa  a  waala  broker  acoapCng  votoHa  organc  waatoa  and  waata  o-la.  These 
(T-Jteoan  were  accunuMhKl  Jnpropeny  pnor  n  rederrakon  or  dapoaal.  An«r»g  »«  oompounds  preaem  are  solventa.  waste  ods. 
*:ataJdB.iyde  maih-l  acataa.  cyanunc  acKt  attiylana  cMorohydnn.  acetone  cvanjlmaai,  mcn'oroePyene  imiwd  acMs.  sulfunc  sod 
mercunc  onde  yeNow.  and  oPar  causkca  and  aada.  Massive  ovwaccu-isjlstion.  fire  hazard  aid  actua  f»es.  and  groundwater 
contammaaon  naa  dnraaig  wear  wells  resutad. 

15  (•  •  •)  irctpti  ssad  mm  fta  aA  poUe  iasirs.  soh«nts.  and  acxa  tor  ra|>aai»un  and  mam^t  -mavary  Sorra  ol  theee 
maienels  alao  are  uaed  aa  mgradants  in  lertl..-ars.  rtm  laciMy  uaed  aurlace  mpowidmenta  aid  pae  tor  skmga  T>aaa  storage 
le-.-rties  were  unaacae  and  leaked  heavy  metala  and  cMorinated  aokrania.  The  MciMy  also  buna  wade  oi.  aient  sohienls.  end 
s.T'vart  liaiaiui  bdtone  aa  kata,  craePng  ar  pdkaen  proUeme.  A  toed  A«  Poluian  ConPd  Agency  naa  «w.aiad  actwn  agamet 
the  ccwpeny  to  »ei|«e  moniioring  ol  incowig  wawaa  and  ol  bona  Pue  gaa  amasKwa 

16  PCS  comaiaiatod  waste  od  waa  atorad  pni»  to  racyeing  or  road  appkcakon  No  marka  devetoped  and  the  tadniy  operator  waa 
unable  to  aapoea  :•  »»  comanaieiad  on.  Oiar  24  000  ganons  we  accumuuted.  and  the  Slate  probably  w«  have  to  pay  iteoosal 
cofts. 

17  Tha  Ladun  Grsanhouse  and  Wtode  On  Co  (tocaled  n  Jeflersoa  ONo)  scceptad  waata  oil  and  scent  sokrwa  tor  storage  pnor  to 
•^  ">*•  *  *»  ■«"*  •*»  MMona  *  gdtone  arriaidMia  aWwul  bang  lacydat  laauang  n  a  ^Astanaa  >Mz«d.  Tha  boners  m 
whM*  ika  wsBM  at  waa  bam  waa  acapaMa  cM  dnboidig  tw  comaned  coiilanawiu  (mciudM  PCSs) 
Apprownai^Tiy  SI  7  mnkon  has  draedy  bean  siipisdsa,  attiond  kaida  ae  to  be  dtoc^ 

IS  Tha  ieciMy  located  «  Mnost  engaged  m  pebolaun  redamation  koa  waale  aH  art 

aods  and  causkca.  and  laacaPaneoue  skdga*  ihaee  massnals  overaccuimnatad  «i  paa,  Mgoona.  aid  ante  PCS-*  ptwrul. 

PAH  sara  tound  «i  •«  aaate  on.  Ctaonun.  cadmiun.  and  lead  ae  also  present  aa  are  benzene.  kAane.  aid  Wchkyoelhylene. 
Leeching  and  <»aaiage  to  aalace  welars  has  caused  extensive  demage  Over  S3OC.0O0  has  been  spent  on  clean-up  to  data 


siperfund 


US    r    CtmnhCynti    Inc    9  7003   and 
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(17003  ackon). 


Superkmd  kiiaior  Prionly  Site. 


Supertund  mianm  Phar4y  Site 


US  ¥  South  Carotrt  RttycUng  and  Oapoaal  Compa- 
ny (BluM  Roads).  (J  7003  aclioni;  Superlund  Intenm 
Pnofity  Srte. 


Damagat  and  Tmati  From  Haaidoua  Maai'id  SMk 
EPA/430' 3-8C  004.  p  251.  fo«owup  phone  cenwa- 
aaaorn  wiT  raprasertativee  ol  Ecotagy  and  (nvvoe- 
ment  (Ef  A  Supertund  cent! actors):  Supertund  kila- 
■m  Phonty  SMe. 
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p.t03. 
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Appendix  A — Summary  of  Damage  Nooents  Resulting  From  Recycling  of  Hazardous  Wastes— Continued 


TypOT  ol  iMyding  opwmbon.  wnta*  praMM.  damagM  cauMd.  or  hazards  poaad 


Source  01  mtormation 


18.  Thit  icrap  mMal  radannar  momt  nutmitt  daitaid  tor  ladamatian  in  laaMng  drumt.  Soma  ongoing  dhpoaal  oocwrad  as  imH. 

Pamt  sludga.  465  raam  flux,  and  tniscallanaoui  s»t  matariah  wars  on  hanrt,  contaminating  soil  and  possMy  ground  and  surlaca 

vralor 
20   Tlta  sMa  (localad  in  Tarv<a«s«e)  angagad  in  waala  salvage  and  disposal  operations  irrvolvirig  improperly  drummed  and  buhed 

iraienals;  moat  constrtuents  that  laaliad  or  spitted  appear  lo  be  cNonnsaed  sotveiMB.  1.2-Oicnioropropana  has  also  been  lound. 
21.  The  Oewey-loeflal.  landNI  (locatod  in  Naasau  County,  New  Yorli)  was  used  in  an  oil  reclamation  and  slorsge  operation.  PCS 

conlammated  oil  »aa  stored  al  the  aiM  Qraur¥>  and  surlaoa  ««ter  m  the  vionity  have  been  found  lo  tw  contamrwled  wlh  PCS. 

22  ('  '  *  )  a  a  aol^wnt  and  ohamigal  raeovary  and  waste  recycling  operation  It  also  separitss  out  «id  resells  acads.  caustKS,  and 
poaona  Some  orvgomg  dispaaal  occurs  aa  wai.  Chemicals  wtvch  have  been  present  at  ttie  site  include  acetone,  ether,  benzene, 
kelonea.  acetaMehyda.  anina.  niMianol,  ctaotinalad  aoliwiiia.  cyandas.  HO.  H,SO.  tonne  sod.  PC8t.  beryllium,  penthaohloro- 
phenol  and  caualica.  The  ganarni— m's  rorrnnainl  alagaa  ttial  dawagea  and  haianls  mduds  overaccumulalion,  improper  storage 
(Includvig  unsala  storage  in  underground  bulk  rorage  tankt).  nrnnttmn^  tin  hazard,  aaH  oontamnalion  and  poesMa  water 
conumination.  A  preliminary  iniuncbon  has  been  entered  order«)g  the  lacHity  to  oomply  with  certain  a4  the  mtanm  status  standards 
lor  storage. 

23  Improper  storegs  ol  spent  aolvanis  by  lh«  Ohto  solveni  raoovary  operation  led  to  contamination  oi  ground  and  surfaoa  walar  and 
av  PC8s.  tetrachloroetnene.  loluerM,  M£K.  and  xylene  are  among  the  toxicants  involved. 

24.  This  Indiana  scrap  metal  recovery  operation  aooeptod  steel  drums  oortlaining  NammaWa  toxic  matanala.  Thaae  dnima  were  stored 
and  handtod  improperly  Substances  present  icx:lude  cyanxle,  ssbestos,  and  paint  residues. 

25.  Thia  Indiana  laoMy  angagaa  in  selvarM  redamatiaa  Diapoaal  oi  nooming  malanals  and  stil!  bottoms  also  oocurad.  A  large  lira  was 
cauaed  by  axaraccyinulation  end  Moiaga.  Conv<>u>ida  praaani  Inctuda  araanic.  ahn>«um.  caoiraum.  lead,  mercury,  rtickel.  aelanium. 
antimony,  cyandaa.  dimelhylphenola.  phttwiate  astaia.  naphlhalana.  and  sohfents. 

26  Oo«in.contaminatad  wMte  oi  waa  sprayed  in  horaa  ahow  afanas.  in  Miaaourt,  leading  to  poiaonng  ol  expoaed  individuats  and 

livestock. 
27.  RadioacbM  laning  waataa  m»  tiaad  aa  toundaton  ■  tor  taaidenlial  dwellings  •iroughaul  Denver _. 


28  Radtoaclwe  imniny  waataa  am  uaad  aa  toundaMn  M  tar  raaidanMal 
28.  Radioactna  phcsphato  mnng  wastes  are  uaad  as  toundatxxt  m  tor 

30.  Air  pollution  IrtMn  solvant  radanMbon  operationa 


raeidsnaal  (tooMings  in  Florida.. 


31.  The  American  Ecotogicai  Recycle  Research  Corporatioa  Qoostad  in  JeHaraon.  Cotorado)  atofae  and  raclaima  aoliMnta.  waato  ol. 
arxj  odtar  chamcal  wastes  Many  ol  these  matanals  see  awcsurialtito,  nckidng  oxidizers  and  aohMnla.  and  cyandaa  and  acids. 
These  materiala  were  stored  together  haphazardly,  often  n  lealung  drums  A  large  lire  gutted  portione  ol  the  taoMy.  rslsasing  tone 
tomes  and  causing  cyanide  poisorang  o(  hrefi^titers.  A  continuing  tire  hazard  and  soil  and  water  contaminaticn  threat  remaina. 

32  Air.  grourtd  water,  and  surface  water  contamnaSon  reaullad  trom  eolvent  recovery  operations  m  Maryland  (including  votoWiiation  of 
solvents  trom  dsliUation  unrls) 

33  Onniur>g  water  was  contaTwiatad  because  ol  imprtipai  Storage  ol  organic  sdvanta  at  a  reclamation  facility.- __ 

34  The  SchuylKill  Metals  Company  (localad  in  HUsboro  Coun^.  Florida)  raclaima  lead  from  apent  battahaa.  Add  spMae*  Iron  «ia 
banery  ctaciung  operationa.  aad  axl  maW  leaching  Iran  stored  caavigs.  and  nmoff  from  piled  apent  battenee  have  oontameioted 
^ourx)  water  n  the  area. 

35.  The  Chtorlde  Metals  Company  (tocated  m  Tampa)  ia  a  secondary  lead  smelter  reclaiming  lead  from  spent  batteries.  Ground  water  ia 
contaminated  witt  aad  and  mataia  horn  the  battery  cracking  operation  (wfuch  recovers  lead  from  smelting),  and  from  njnM  from 
piled  casings  and  spent  battariea. 

36  RedamatKin  ol  tetraethyl  lead  sludges  stored  in  ponds  pnor  to  tadamation.  Damage  is  Insm  air  polkjtion  and  from  fumes  in  transit... 


37  Metal  reclamation  ol  "wasM  stookpitod  raw  materiala.''  Leaehato  from  these  piles  contaminated  public  drinking  water  suppiiea  with 

metals.  dosir>g  a  number  ol  wells. 
38.  A  oompeny  reclaime  copper  from  "industrial  wastes";  these  materials  ate  stored  in  cement-lined  lagoona.  The  lagoona  ciackad 

comammetmg  the  ground  arxl  surface  waters. 
38.  The  McKin  Company  (tocated  in  Gray.  Maine)  was  uaad  aa  a  Mnalar  stotnn  and  proesasing  point  lor  contaminated  waste  oils  prtor 

to  Ibial  shipment  to  re-refiners.  Both  waste  OH  from  oil  spills  and  fuel  sbll  bottoms  are  reprocessed  Evidence  exists  that  wastes  were 

apHad  al  Ihe  procaaaing  tacmty  and  leached  Mo  t«e  tndeiSying  equier  Organc  toxicants  were  eventualty  identified  in  ground  water. 

raatoantial  dnnking  wele.  ai«d  itie  pubic  water  system  The  damage  appears  to  be  attritxjtatM  to  waste  disposal  as  well  as  waste  oil 

prooaasing  Specific  oontammams  tourvl  rx^iude  tochtoreahane.  tocnioreihylene,  acetone,  xylerw,  dimethyl  sulfide,  tnmethylsilanol,  and 

aicohola.  The  staM  eventually  ordarad  the  feaity  ctoeed. 
40.  Marcury-oonlaining  stodges  generated  by  a  number  of  different  companies  were  sent  to  a  Mexican  reclaimer  for  metal  recovery. 

The  westes  were  abandoned  tMtofe  they  reached  Manoo.  In  most  eases,  the  dnjmmed  westee  were  unlatMlled  and  unmanilesled. 

so  ir«i  It  s  difficult  to  pnpoml  reeponaMily  or  ilatsiiaiiis  the  pseoee  nature  of  the  drummed  meteriels. 
41   Oamege  resulted  from  bumng  waste  ol  and  aolventa  aa  lual  in  bdera  end  landspraactng  of  PCS-contammated  wasM  d,  coupled 

with  improper  tank  and  pond  storage. 
42.  The  Southern  MeUI  Procesevtg  Company  (tocated  in  Alabama)  a  radamaUm  ladlily  tar  add  arxl  metal-containing  wastes,  alowed 

over  10.000  di'jms  to  accumulate;  leakage  from  Iheee  drummed  wasles  poluled  surlaoe  waters.  A  Are  at  thA  site  iniured  two  liremen. 
43  Waste  oil  contaminated  with  organcs  (induding  oartxm  teirachtondel  was  used  as  a  dust  suppressant.  Miell  contamination  resuRad .. 


44  Use  ol  cadmum-contammeted  POTW  sludge  as  a  ferbizer  tor  farni  land 

45.  WaaW  ol  storage  reeults  >i  growto  water  contamination  from  organca.  SHa  olao  waa  uaad  tor  diapoaal 

46  ('  '  *)  angagaa  in  solvent  redamolian  and  waato  brokerage  operationa.  Pamt  reaiduas  (to  a  leeaer  degree)  ara  alao  radistWed  at 

Ihi*  planl  Hazatdl  posed  by  the  sMe  ndude  contaminabon  ol  grixjnd  water  and  sol.  notKeable  odors,  nsk  of  lire/expk>sion,  spiHs/ 

njnoH.  sewer/storm  problems,  arxt  presence  of  incompatible  wastes. 

47.  (*  *  ')  was  paxt  by  wsste  generators  to  alore  waste  d  ornaiM.  Pnor  to  reclamation  operatx>na,  waste  oils  were  carelessly  stored  in 
awfaoe  impoundments  or  bulK  tanka  reeulting  m  waste  ol  laaliags. 

48.  (*  *  *)  reclaims  l>olh  solveni  and  wsste  ol  Hjge  drum  nvenlory  reauhad  with  some  drums  benig  stacked  up  as  tong  es  two  yeers. 
Surface  water  was  conlamruted  wtien  hazardous  waste  leactwd  from  containers  with  unbroken  seals.  Painl  solids  were  stored  so 
tong  that  reclamatxjn  became  virtually  impoasibie  (due  to  Ihmer  evaporation  and  ram  dlution)  Hazards  posed  by  the  srte  ndude 
contammalxm  of  water  supply  oontamnation  of  siataoe  water,  and  sod  contamir\ation  trom  spills  and  runoff. 

48.  (*  *  *)  IS  a  reclaimed  sokrent  distrtouting  plant  that  packages  sotvenis  m  drums  and  sells  ttwm.  If  a  company  switohes  liom  one 
solvent  to  another,  a  pipelne  muat  be  washed  out  with  ttie  new  product  Tlie  sokrent  mixture  wash  wouW  be  drummed,  add  to 
(*  *  *)  where  the  solvents  wouW  be  separated  arid  rediatnlxjted.  Hazards  posed  by  the  sito  indude  worker  injury  oontammotion  ol 
sol.  and  spHs/njnoff 

50  (*  *  *)  is  predominantfy  a  solveni  redamabon  operation.  Solvents  are  stored  in  drums  and  tanks  prior  to  reclamatton.  (*  *  *)  paid 
to  relum  rebMd  materiala  to  the  manufadurar  The  site  waa  innaabgated  pnmarly  bacauae  ol  a  spllage  problem  from  toading  and 
untoadng  dnima  oulaida.  Potendai  hazards  on  the  aOa  ndude  oonlameiaaon  ol  air,  aiolar  supply,  and  grourxl  water,  riak  ol  Ire  and 
explosion,  spills,  leexs.  ninofl  and  madequale  seowity. 

51  ('  *  *)  is  a  solvent  reclamation  operation  Ttw  waste  generator  buys  back  the  reclaimed  waste.  Pre-RCRA  (*  *  *)  piled  wastes  tor 
tong  periods  ol  time  n  the  open  on  permeable  sol.  No  labels  were  on  tm  dniraa  and  toxK  chemcels  leeched. 

52.  An  ol  reciamaiton  firm  in  Rof^on  V  recydee  ol  tor  large  mantfacturing  pteMs.  The  lirm  takee  used  ol.  raeioree  rt  to  deeired  levels 
ol  purity,  blends  it  with  virgm  oil,  aad  in^  salB  I  back  to  the  dealer  to  be  sold.  Hazard  daecnptran/ncident  mdudea  human  haaWi 
hazard,  contamination  of  surface  water,  sol.  and  ar.  notx^able  odors,  toa/exptoaion,  spHs.  rurxjtf.  and  erosion  protMma. 

53.  The  SIreaim  Chemcal  Ckirp.  (tocated  m  Massachusetts)  angagad  primarily  n  adveni  reclamation,  but  alao  accumulatad  many  other 
lypea  ol  waates  Theae  matenala  rsrarrimiilglart  and  mcompollbla  waslaa  ware  atorad  xxliscriminatety  An  office  lire  tnggered  an 
exptoaion  and  a  specUcUar  lira.  The  aiM  ia  now  bankn«>t  and  over  30.000  druma,  moot  ooounng  unknown  loxioanta,  romain  S2.8 
mMion  has  been  spent  on  cleanup  lo  data. 
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Force  Source  Data  Report 
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EPA.    New    IHampshire   State    Damage    File.    Code 

D2315. 
EPA,  New  Yorti  State  Damage  File.  Code  D2317. 
EPA,  New  Yortt  State  Damage  File.  C:ode  D2317. 
Telephone  conversation  wch  state  site  inspector  on 

May  5,    1961;   Task   Force  Source   Data   Report 

Telephorw  corrversation  with  state  mapectoi  on  M^r  4, 

1981 .  Task  Force  Source  Data  Report. 
Telephone  conversation  with  state  nspedor  on  Mw  4, 

1881,  Task  Force  Source  Data  Report 


Teak  Force  Source  Data  Report 


Talk  Force  Source  Data  Report. 


Telephone  conversation  with  state  site  inspector  on 

Mey  5,  1961 
Telephone  conversation  with  slate  site  ir>spector  on 

May  S.   1881.  Tmk  Forca  Sourca  Data  Raport. 

EPA  Damaga  Incidenl  Flee.  Superfund  Interim  Prionty 
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Appendix  A.— Summary  of  Damage  Incidents  Resulting  From  Recycunq  of  Hazardous  Wastes— Continued 


T)pM  ol  )«eyclng  cparaton.  i 


t  pfVMnC  dMWQM  CSUtMl  V  IWIlHli  pOMd 


500  Uiwiw  tft  poof  condMlon.  A 
•or 


M.  r  *  *)  •  Nn»  jMMy  titmti  fwyclng  ovmo-lin  compoundt.  ptwint>  motm 

polwiM  »■  haaid  alao  MM  «nd  ■«•  Mcwity  •  radaqualii 
»  I*  *  *)  •  Nnr  JwMy  lK«y  o(Mr«w)  w  oil'sotvwii  rMamation  lK«y  Tti*  iMi  ■■■  ab^idonKt.  tMvmg  huwrlou* 

li— rii» 
•  S»  r  •  T  •  N»»  Jtnm,  Aun  nccmdWoni.  <mm  oU  cH  bus«M*  ln«ng  wyroiilnwwiy  3000  *un«  on  tw  M*.  Th«i»  ii  odaniK* 

Ml  (iOi«a»tialuii  aid  nralt  ««o«i  aitKani  ck«nag*  didi. 
S'  ^""•V**"  •"■'•"'  "  **•■  J«™^>  '•cw'vwl  lavirad  «asw  o*  anj  spam  soivwMt  «•**  K  ManttKi  nio  Kwl*  Th«  lu«i  «»••  loid 

to  WVM««  tUhingi  tor  bwrvng.  PC8»,  rt»ui».  bromotorm.  irO  natogwwMd  ao^wnti  ir*  prMam  ai  ffw  Ml*  and  n  »•  luala.  T»ia 


sa  TKa  FanMaow  Ma  (tocaWd  n  Rock  HH.  Sou»i  Caroina)  ilofwt  tpant  totvants  pnor  lo  rM:)amaaon.  T^a  aolvanM  »tn  stand  kt 

GOHOAd  and  laakmg  ttwna.  •«!  laakaga  Irom  iha  dnima  contarwnaled  u^  and  taapad  mio  turfaoa  aiatar  Toiac  ctwncM  »>  Via 

•wta  and  wmntng  n*  nekxlng  Wuana.  brs^;  adiyttaiyl)  puitiilan.  lylana.  ady  cNonda.  Aatn/  otxxnaiojiY  phoaphata. 

aieatieMk  and  tone  imWH  Tha  Ma  avanttjaOy  was  abandonad  la»>«ig  about  2.SOO-S.O0O  (kvima.  ti43.000  <na  ipani  w  Iw  tor  Ma 

claani«.  and  daan*  •  noi  yal  eoniplato 
Sa  Cr»amaa»«aanng  «iMlM  aara  Mad  M  a  landM  cap  al  ti*  Monunam  Si  LandH  «  Balkmora.  Md  Ttia  waatM  bagan  to  la«ii 

toidc  nwMa.  and  *m  navH  nnntonwiatoJ  toi  and  Mlao*  aniar 
aa  CommarcM^tada  paMaiMaophanal  la  bun*  M  a  kial  «  dtoaal  aucm  CWtortnatad  pnanola.  bunt  ai  torn  lanvarakna  and  tfiort 

•Mdano*  M«ik  ara  ■»•(  to  torm  cMorinaMd  dtama  and  dbarookrwa. 
•'  •♦  L  Ol  jncilH  «•  Haw  at*.  Naw  Jarwy)  *oU  cortowiatad  aaato  oa  M  lual.  TTia  blandad  Ibai  cantMwd  pnaiwkc  cotnpounda, 

«*'■'•  i'^'*"**'"^^*!**!*''*.  and  aromalK  hydrocaitona.  Tito  company  and  Its  pralant  bo»  hwa  baan  convKled  cnmmaiy  n 

toa  Nmt  Jara^t  atoto  oowto 
S2.  llaiMcn  lndM>iM  (tocaMd  n  CM  Bndga.  Nmm  Jaraay)  manufacttna  irc  ctaonda  and  anc  ai#aW  iRxn  «Mto  anc  wd  MaM 

■oiM^  «Md«  a  oMaa*  kom  odiar  Murcaa.  ThaM  maianala  «ara  accumUMad  •nprepady  in  latga  quararbaa,  caM«v  dwnaga. 
«  Ml  poMtan  mmtmt  tai*  aoMM  and  awto  ei  r«»va>y  oparaaona  conductod  by  Fdnck'a  Induatnal  Waato  toaMy  (localad  ki 

Pac— niea  Ceiwly.  ■). 
ft*  Tha  OW  mgar  01  Radnary  (locatad  m  Oarroo.  La.)  oparaaad  an  aa  laOarnabon  ptanl  S«ri«a  tonka  ovarltotMd  inio  hoktng  ponM 

Maen  nara  tolar  Mandonad  Mthoul  daanup. 
8S.  VoM  Oi  Co.  focatad  M  Mora.  Na*  Yono  ■  an  abandonad  t«MM  od  racydmg  tocMy  Lagoo<«  uaad  «  Itia  ncovary  ol  Mato  ol 

<aactiai«ad  ado  adtooard  aMwato  Tha  togoona  and  mdandt  ramam  centaffaratod  a«t  PC8-oan«Mwig  cd 
W  Em^^Oiam.  a  XaaidOM  «imW  raeyekng  tocMy  n  IndMna.  «m  mnHtfatid  by  Slato  oHIaala  allar  an  amptoyaa  dtad  n  a  lank  of 

Xtnnlnm  tmatm.  Tha  oMoMa  toi»<d  21.000  banal*  ol  haiantoua  «aua  al  Vta  MM.  Tha  lacday  haa  baan  ordwad  lo  chiM  do«n  du* 

•olaik**  lomriova  Midga  and  contamnaied  tot  Itom  a  pa.  laam  lo  proxda  artanuala  concraw  pada  tor  14,000  bwrali  of 

naiardoM  «aMa  baaig  Motad  on  «w  ground  at  ma  (da.  and  laMwa  to  Mva  hazatdoua  mawnala  ai  compkaica  w«i  Stoto  ka 

marMal  ndM  and  lagulakona. 
•7  AmancMi  RaooMry.  a  cAanacn  aaaw  raprocasamg  tocMy  (localad  n  tw  Daiamora  ara«  hM  auMarwl  a  nuntoar  o<  »m  cauaad  by 
d  acoM  ilili  J  aaatoa.  Tha  tooWy  alao  —  mad  tor  wotoaon  o<  oanoM  atoto  ragutotoryaquramania. 


Soutca  ol  adonrtobon 


EPA  Ragion  II  oMdalt. 
EPA  Region  it  oMctoto 
EPA  Ragnn  N  oMoMt. 


EPA  Ragnn  H  oMdaia.  (TNa  iNa  wu  aKo  Via  tuii|aci 
d  ASC'i  "20/20"  broadcaal  on  uraaw  oil). 

US    EPA    AamMtat  Acltona  M  Hiiwt»ou$   Waste 
5Mm  Sunmn  and  Cost  S!U*a>  EPA  430/9-61-05 


RapOft  ol  toa  Houm  Conwnrtlaa  on  Enargy  and  Com- 

mato*  (May  19021 
EPA  Rayon  VU  oMoialk  { 

Na«t  Jaraay  Hazardoua  Wasto  News.  Apcii  1982  Con- 
MtMHona  iMt>  Naw  Jaiay  stoW  oMoals. 

Tranacnpt  a«  atoto  antorcamam  preceadinga. 

Documanta    frota    Mnoia    EnMronmanlal    Piotoclion 

Agaoey 
Supar^md  Intonni  Pnoniy  Sda.  | 

S««anund  Manm  Pnoniy  Sito  ) 

EPA  Rqyon  V  oAoala. 

EPA  Ragnn  M  oMoato 


Ol|7003 


^,.„  _._  ^  __  _     -  ..      . ~-r.-^ — • '  "  •*  Otnmrmiitft  iiar«ad  eoniptoinia.  Tha  courto  haanng  toaM  mual  daoda  M nMil|  Miadiar  diaw  idagatena  hava 

y?  I""*?^'"  'yy  **?—  -"yyo"*.  ••  ara  no!  saakmg  to  prapakca  Oia  ouaooma  o<  tiaw  acaona.  At  Iha  uma  ama.  toaM  atotontanto  raHacl  Iha  raaiM  o»  toa  Go»amtnan<  a  VxMagabon 
?.  vSr,  ^^  y°-'y.^g*y.'"""'*  *?*  y*'*"*'**  »  ba  accmto  m  many  caaaa.  im  ara  oang  ihaaa  allagaaona  to  damonatrato  dial  »ia»a  «  a  naad  tor  ragUMnn  in  »m  araa.  not  to 
^^^^■laia  poMnaai  mos^  oi  pancutot  lacdMa. 

•>  ..'".l^*'!*^''-'****  **"  ■•  ""•  "•"**  M«*caiy  In  dW  AppandK  bacauM  fta  oocnpanw  inoolvad  ara  tw  aubiact  ol  ongomg  antorcdmam  »i»w»ga*on.  ThaM  convaraaa  ara  ndicatod 

■I!!?.y!!!!m^'°'°*  *°'*"  "VT  """^  *  *  ""^''Mdal  oompdaaon  ol  »wpacbona  ol  dawaga  aitoa  by  Fadaral  and  Slato  OMcala  It  atoo  contoxa  lapons  ol  soma  1 3007  napecmns 
drar  or  no*  t<a  idM  wara  cauamg  damage.  ^^ 


Appendix  B.— Definition  of  a  Soud  Waste  Damage  Incidents— Additions  List 


SOUTM 


I  Mmm  Caada  Stoal  (Naat  Casda  Coinly.  DtlMiatal  racyctoa  atoctoc  kdnaca  dMl  RwwoM  kern  •«  Ma 
Qfounl  Miv 

'  .?*.  *?""*"  '^"^  C^K^^^s^  Idahol  racyctod  aaato  oda  oordalnaig  «ol»anto>  prior  to  Mandontog  t»a  ada  in  Januwy  1982  RanMnng  an«to  wa  17  pMaly 

_?L??15L'n^  *•  """^  <*  •*«*  '•"'^  '•'9^  laidatomanad  CNorotorm  hM  baan  lound  n  a  aoa  sampto.  Wastoa  procaMad  at  Iha  ada  may  ha«a 

■vAitod  PCaa-EPA  haa  codactod  tod  aamptoa  to  docwiwm  toMaga  «t  sM 
3  Tha  CroM  Brodiars  PM  Racyckng  (PamDroka  Toiwuhto.  tone*)  raeyclad  pads  and  «uma  M  Iha  Ma  balwaan  1961  Md  1960  Tha  oparabon  mvolvad  bwnmg 

°^.'^***  *"  "•«**  ""^  haiafdo«  oaaw  lotvanlt  M  lual.  and  toan  Mndbtoadng  and  pa««ng  Duong  dwaa  oparalnna.  W4  and  yound  Mtor  bacama 

conianoiatod.  moaaagaaona  by  »a  Stoto  (SaoovafwJ  o»ar  10.000  5-ga«on  pada  (moady  anyly).  10  acraa  ol  contommatod  «o4.  at  laatl  lO  covwwl  iranchM  ol 

«»«noM»    Mlii.  and  a  pkana  ol  contoniatod  gtound  vMar  toavmg  Via  Ma  I 

*  JI*}*^  Etoctocal  UM>m  Sda  gaSada.  mvm)  mawdacaa^d  capacdora  uaaig  PC8a  Vom  Via  toto  1940s  to  lato  197S.  Tha  oon^any  raportod^  uaad  <wsM 

*om  V*?™"*"  ^  "'•*  **  "  **  P*""^  to!  i«ill  I960  Mora  Vian  1.000  parto  par  m«nn  PCS*  iwnMi  n  Vw  soil  Vrau^nul  Vw  Ma.  I 

'^  ""LSI^  """^  °*."*f^  ^**  "^*™*   Lous^ia)  radaanad  o*  hom  raiir«ry  laiiss  n  1976l  A  spil  in  1976  conlamaMad  a  Itoga  (urtaca  waa  In  1961    I 

'/]''•"'■  «"«»•»  d*clar«J  Via  Ms    itMndonad     II  has  nn*  o4  storags  tankv  ohcn  hava  ovafHooad  into  naaiby  hokkng  ponds  Md  a  a«anv  Ground  Mlar  '. 

dtid  acd  at*  contonanahid  by  orgarsc  chamcato  Ttaa  ■  Iha  lop  pnoniy  ada  «  Lousiw«. 
6  Tha  PSC  RaaeurcM  Sda  (Palmar.  Maaaachuaans)  tormany  oamad  by  Ph«<H  RaaowcasL  mc.  hoMs  34.000  gakma  ol  waato.  Tha  lnac«v*  tooMy  tactoimad 

Tr  *"  "W"  Maaaacfktoaito  oodacaon  ponto  Thaw  pnxkjcto  «af*  Vian  haal  iraaiad  and  sold  M  a  baM  tot  lubncasng  oi.  road  spray  oil.  and  lual  Aftor  a 

!2!Lr  il!!?.!"^  ^*  i»aco«arad  aaaaral  toakmg  tonka  and  cowawmani  dkaa.  M  aiM  m  aaluratod  aoM.  Surfaca  oaMrs.  wedanda.  and  yound  «aMr  ara 

oracdy  diraalanad  by  Vw  oaato  TncNoradwna  and  PC8s  ha«*  baan  idanaAad  m  m  adtocani  aowrv 
'  J!!2IL?  $Ll?^  '*^  ^'**'  '^'""^  racydad  aaato  oda  Bator*  Iha  ada  ms  Mandonad.  n  consttted  ol  «ghl  sw«  storaga  tanka.  l«>o  buk*ngs.  and  IhrM 

Tj'y*  "?  "^"^  "*  ••  '•Ooon*  h*v*  iwtea  «  Vm  paat  diacharang  PC8-oontanwiaMd  04  mto  tha  adiacani  oadands  Vial  dram  mto  Uwranea  Brook. 

*2r**"  •«•=■••  so  P^rto  P*  mdwn  (ppm|  ol  PCS  «i  togoon  MNat*.  o»ar  WO  ppm  *<  lagoon  akjdga.  i*  to  26  pwM  par  b4Min  (ppbl  ai  ground  Mtor  and  up  to 

350  ppm  m  aoids 

a  Tha  Alcanwn  tan  •  Matal  Sda  (Dark*  County,  Ohw»  haa  baan  n  Via  scrap  matol/racycling  buanaM  amoa  V«  a«ly  1960a  It  no»  racycto*  l*ad  battanM 
Larga  pMa  ol  batlary  caviga.  laad.  and  laad  outos  ara  on  Vw  propany.  M  and  m  atondkig  pools  ol  aod  waatoa  Add  ovartow  Itom  Vaa  oparatnn  haa  mnad 
bod)  ksn  and  iwgeution  wi  Pmnm  Craak.  doamatraam  ol  Vw  ada. 

9  Tha  Matol  Bank*  Sda  (Phdadalplaa.  Pannaylvanw)  procaMad  Vanatomwrs  and  o4  contonandlad  ««dh  PCS*  Vwra  lor  a  numbar  ol  yaers  unw  ctosvig  tha 
°P^**°"  "  '*^.!r  '.*^  E*"*  !*''■"■"■<  •»•  panodte  oil  akcks  lowid  m  Vw  Oawawr*  Rlxar  adtocani  to  Vw  ana  laara  coniamnalad  «dh  PC8s  Tha  ada  ana 
«4wa«iandy  atonMad  m  Vw  aoma  ol  Vw  akcka.  A  US  Coaal  Guard  study  raisalad  Vwi  i«  to  20,000  gakona  ol  PCS-conunanalad  on  »»ara  m  iha  <»ourd 
awtor  Kidar  Vw  ada  and  awra  Waking  ado  Vw  Datoaara  Riaar 

10  to  1970.  vw  road  Wough  OuM  Run  Uobda  Manor  (2  mtoa  aaal  ol  Gray  Summd.  Maaoun)  ««  aprayad  aaVi  25  banals  ol  («owi  conUmKialad  rasM  o«.  W 
„.  ■-!!*?  T*"""^  *  •  *«*  ol2laallrDmonaroad»iVw  park  TTaa  awa  dapoadad  >i  Vw  arM  bahMan  Vw  road  and  *  lagoon.  On  Faoniary  2.  1963. 
EPA  atonsdad  «OMt  al  Vw  ada  AnalyM  ol  aod  samples  dMactad  1  4  pans  par  bakon  (ppb),  14  ppb.  and  23  ppt)  ol  dnwi.  Adcktional  aarr«kng  on  Mwch  9. 
1963.  ravaalad  a  ranga  ol  Waals  kom  S  ppb  to  1.100  ppb 

II  Tha  Sand  Spnnga  Paaochanacal  Complaa  (naar  Sand  Spnngs.  Oklahoma)  conaals  ol  VirM  adtocant  waM  on  Vw  abandonad  OW  SmcMr  Ralinary.  inckidmg  a 
wMtood  racydmg  tocMy.  a  aokiarda  racyckng  tocddy.  and  Vw  Smctoa  Radnary  acid  pd*-an  on^ynal  part  ol  Vw  OW  SmclM  Radnar  Tha  h«)  racyckng 
iliaimaiaaa  hava  baan  w,  btwmsn  axca  Vw  m«>-l970a.  Ovar  Vw  yaars.  hazwdou*  aubatoncM  aar*  ttorad  or  dnpo*«l  ol  «i  druma.  lank*,  and  unknad  pits,  or 
awra  amply  bwwd  on-ada,  ThaM  •  dwiancM  aiduda  votoMa  and  nonvolaSto  organca.  aods.  cauaacs.  chkymalad  advents,  and  atodga  contammg  heavy 

J"^ '^  °T**°^  "'^  «»**'~»'*^  "«*  9«>un*a>ator.  and  Vwra  ■  Vw  potonert  tor  contonananto  to  Wava  Vw  ada  ai  n»w)ll 

'V**"*"  """"".*  '^M'Miaaon  Cc  (Eau  Ctoaa.  MAaconaai)  hM  racydad  od  and  sokwnto  kom  nkiatoal  sourcM  WKa  1975  Tha  lachraquM  uaad  to  hdrata 
and  alora  Ounw  adcwadMatM  to  apil  on  <ha  ada.  RuvoH  kom  awato  procaaawg  hM  baM  ooitoctod  ai  uninad  anpoundmanis.  Organ*  sdvants  kom  Vw  sda 
oc^W^HnMls  ground  wt/tti. 


Naaonal  PitodtM  Lial  Aug 
1963 
Do 


Oo 

Do 
Oo 

Do 

Do 

Oo 
Oo 


Naaonal      PnontiM      List 
Updato.  Ju^  1964 

Do 

Da 


I 
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AppcNixx  B.— OEfwmoN  OF  A  Solid  Waste  Damaqe  Imooemts— Adoitioms  USt— Continued 


Damage  hxadanl 


13.  Tht  ML  Induskaa  aa*  (Saiaai  Couf%.  Nam  Jareay)  lecxjten  laad  «ro«n  (pent  automotive  battwies  and  separates  the  plastic  Irom  tie  rubOar  caangt.  As  a 
raauN  of  nvropw  storage  o»  DMMnaa  on  tha  «la  and  ottiet  fadon  ntMmg  «d  twr  prooaasng.  grexjnd  wuar.  aurtace  water,  and  aoils  are  extensively 
contamnated  with  venous  heavy  meiats 

14.  Saantitic  Chemcal  Processing.  Inc  (CarlsiadL  t^aw  Jersey)  racovared  and  recycled  various  chemical  wastes.  As  a  result  of  a  SUte  Oder,  ttte  company 
ciaiH  oparakona  m  19M  Atiouf  375.000  grtona  of  twzvdOMS  aubatanoM  «•  alorad  on  the  aila  «  lanto.  drums,  and  tank  trailsrs.  Soils  are  extensnely 
conlaiainalati  navolf  from  the  aa«  •  oortawwlad.  and  gnund  water  cw«>»»w>on  is  Hialy. 

IS  In  19S3.  the  State  of  Indiana  filed  auH  agwwl  Nonawi  '>oer.  an  individual  who  contracted  with  Inmont  Corporation  to  purchase  what  he  was  told  was  paint  and 
sofveni  m  an  attempt  to  recycle  them  to  produce  low  grade  pamt  When  Mr.  Poar  was  unaWe  to  sell  or  give  aw^r  •»  pamt.  he  abandoned  it  on  a  5-acro  tield 
tw  owned  ■)  Jtehaon  Townsttti.  IndMna.  Growid  water  samplas  mdnala  that  the  wan  on  arte  contains  hazardowa  le«aia  of  arsenic  and  lead  m  adOAon.  further 
laala  have  mdicalad  that  the  pa«i«  wasia  has  ilsralai)  laMla  of  lead  and  chn)m««i  and  that  the  ignaability  of  the  <*ala  ciassifies  it  as  haurdoua.  T«a  tanala 
MMOin  on  sde.  leaiung  oomantt  or>to  ttie  ground- 


Souse* 


Naliontf  Rnonttaa  Uat  Aug. 

tsu. 

Do. 


National      Priontiaa 
Update.  July  1964. 


For  the  reasons  set  out  in  the 
preamble,  Title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  260— HAZARDOUS  WASTE 
MANAGEMENT  SYSTEM:  GENBf  AL 

1.  The  authority  citation  for  Part  260 
reads  as  follows: 

Authority:  Sees.  1006.  ZOOZta).  3001  through 
3007,  and  301 0  of  the  Solid  Waste  Disposal 
Act.  as  amended  by  the  Resource 
Conaervatioo  and  Reco%«ry  Act  of  1976,  as 
amended  142  U.S.C.  (WGS.  6ei2(a].  6921 
through  6927.  and  6930). 

2.  Section  261.10  is  amended  by 
adding  new  definitions  for  "Boiler"  and 
"Industrial  Furnace"  to  appear 
alphabetically  and  by  revising  the 
definitions  of  "Designated  facility"  and 
"Incinerator." 


926aiO    Dtflnltlons 


"Boiler"  means  an  enclosed  device 
using  controlled  flame  combustion  and 
having  the  following  characteristics: 

(1)  (i)  The  unit  must  have  physical 
provisions  for  recovering  and  exporting 
thermal  energy  in  the  form  of  steam, 
heated  fluids,  or  heated  gases;  and 

(ii)  The  unit's  combustion  chamber 
and  primary  energy  recovery  sectionsts) 
must  be  of  integral  design.  To  be  of 
integral  design,  the  combustion  chamber 
and  the  primary  energy  recovei^ 
8ection(s)  (such  as  waterwalls  and 
superheaters)  must  be  physically  formed 
into  one  manufactured  or  assembled 
unit.  A  unit  in  which  the  combustion 
chamber  and  the  primary  energy 
recovery  sectionts)  ate  joined  only  by 
ducts  or  connections  carrying  flue  gas  is 
not  integrally  designed:  however, 
secondary  energy  recovery  equipment 
(such  as  economizers  or  air  preheaters) 
need  not  be  physically  formed  into  the 
same  unit  as  the  combustion  chamber 
and  the  primary  energy  recovery 
section.  The  following  units  are  not 
precluded  from  being  boilers  solely 
because  they  are  not  of  integral  design: 
process  heaters  (units  that  transfer 
energy  directly  to  a  process  stream),  and 
fluidized  bed  combustion  units:  and 


(iii)  While  in  operation,  the  unit  must 
maintain  a  diermal  energy  recovery 
efficiency  of  at  least  60  percent, 
calculated  in  terms  of  the  recovered 
energy  compared  with  the  thermal  value 
of  the  fuel;  and 

(iv)  The  unit  must  export  and  utilize  at 
least  75  percent  of  the  recovered  energy, 
calculated  on  an  annual  basis.  In  this 
calculation,  no  credit  shall  be  given  for 
recovered  heat  used  intemaUy  in  the 
same  unit  (Examples  of  internal  use  are 
the  preheating  of  fuel  or  combustion  air. 
and  the  driving  of  induced  or  forced 
draft  fans  or  feedwater  pumps);  or 

(2)  The  unit  is  oive  which  the  Regional 
Administrator  has  determined,  on  a 
case-by-case  basis,  to  be  a  boiler,  after 
considering  the  standards  in  {  260.32. 

"Designated  facility"  means  a 
hazardous  waste  treatment,  storage,  or 
disposal  facility  which  has  received  an 
EPA  permit  (or  a  facility  with  interim 
status]  in  accordance  with  the 
requirements  of  Parts  270  and  124  of  this 
Chapter,  a  permit  from  a  State 
authorized  in  accordance  with  Part  271 
of  this  Chapter,  or  that  is  regulated 
under  S  261.6(cK2)  or  Subpart  F  of  Part 
266  of  this  Chapter,  and  that  has  been 
designated  on  the  manifest  by  the 
generator  pursuant  to  §  262.20. 

"Incinerator"  means  any  enclosed 
device  using  controlled  flame 
combustion  that  neither  meets  the 
criteria  for  classification  as  a  boiler  nor 
is  listed  as  an  industrial  ftirnace. 

"Industrial  furnace"  means  any  of  the 
following  enclosed  devices  that  are 
integral  components  of  manufacturing 
processes  and  that  use  controlled  flame 
devices  to  accomplish  recovery  of 
materials  or  energy: 

(1)  Cement  kilns 

(2)  Lime  kilns 

(3)  Aggregate  kilns 

(4)  Phosphate  kilns 

(5)  Coke  ovens 

(6)  Blast  furnaces 

(7)  Smelting,  melting  and  refining 

furnaces  (including 
pyrometallurgical  devices  such  as 
cupolas,  reverberator  furnaces, 


sintering  machine,  roasters,  and 
foundry  furnaces] 

(8)  Titanium  dioxide  chloride  process 

oxidation  reactors 

(9)  Methane  reforming  furnaces 

(10)  Pulping  liquor  recovery  furnaces 

(11)  Combustion  devices  used  in  the 
recovery  of  sulfur  values  from  spent 
sulfuric  acid 

(12)  Such  other  devices  as  the 
Administrator  may,  after  notice  and 
comment,  add  to  this  list  on  the 
basis  of  one  or  more  of  the 
following  factors; 

(ij  The  design  and  use  of  the  device 
primarily  to  accomplish  recovery  of 
material  products; 

(ii)  The  use  of  the  device  to  bum  or 
reduce  raw  materials  to  make  a  material 
product; 

(iii)  The  use  of  the  device  to  bum  or 
reduce  secondary  materials  as  effective 
substitutes  for  raw  materials,  in 
processes  using  raw  materials  as 
principal  feedstocks; 

(iv)  The  use  of  the  device  to  burn  or 
reduce  secondary  materials  as 
ingredients  in  an  industrial  process  to 
make  a  material  product; 

(v)  The  use  of  ihe  device  in  common 
industrial  practice  to  produce  a  material 
product;  and 

(vi)  Other  factors,  as  appropriate. 
*        •        •     '    *        • 

3.  In  Subpart  C  of  Part  260,  add  the 
following  §  260.30: 

§  260.30    Variance*  from  classification  as  a 
solid  waste. 

In  accordance  with  the  standards  and 
criteria  in  §  280J1  and  the  procedures  in 
§  260.33,  the  Regional  Administrator 
may  determine  on  a  case-by-case  basis 
that  the  following  recycled  materials  are 
not  solid  wastes: 

(a)  Materials  that  are  accumulated 
speculatively  without  sufficient  amounts 
being  recycled  (as  defined  in 

§  261.1(c)(8)(B)  of  this  Chapter): 

(b)  Materials  that  are  reclaimed  and 
then  reused  within  the  original  primary 
production  process  in  which  they  were 
generated; 
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(c)  Materials  thai  have  been  reclaimed 
bul  must  be  reclaimed  further  before  the 
materials  are  completely  recovered. 

4.  In  Subpart  C  of  Part  28a  add  the 
following  i  260.31: 

i  2Mi31    Slandvda  and  erttarta  for 

asaaoNd 


(a)  The  Regional  Administrator  may 
grant  requests  for  a  variance  from 
classifying  as  a  solid  waste  those 
materials  that  are  accumulated 
speculatively  without  sufTicient  amounts 
being  recycled  if  the  applicant 
demonstrates  that  sufHcient  amounts  of 
the  material  will  be  recycled  or 
transferred  for  recycling  in  the  following 
year.  If  a  variance  is  granted,  it  is  valid 
only  for  the  following  year,  but  can  be 
renewed,  on  an  annual  basis,  by  filing  a 
new  application.  The  Regional 
Administrator's  decision  will  be  based 
on  the  following  standards  and  criteria: 

(1)  The  manner  in  which  the  material 
is  expected  to  be  recycled,  when  the 
material  is  expected  to  be  recycled,  and 
whether  this  expected  disposition  is 
likely  to  occur  (for  example,  because  of 
past  practice,  market  factors,  the  nature 
of  the  material  or  contractual 
arrangements  for  recycling): 

(2)  The  reason  that  the  applicant  has 
accumulated  the  material  for  one  or 
more  years  without  recycling  75  percent 
of  the  volume  acciunulated  at  the 
beginning  of  the  year 

(3)  The  quantity  of  material  already 
accumulated  and  the  quantity  expected 
to  be  generated  and  accumulated  before 
the  material  is  recycled: 

(4)  The  extent  to  which  the  material  is 
handled  to  minimize  loss: 

(5)  Other  relevant  factors. 

(b)  The  Regional  Administrator  may 
grant  requests  for  a  variance  from 
cla8sif>'ing  as  a  solid  waste  those 
materials  that  are  reclaimed  and  then 
reused  as  feedstock  within  the  original 
primary  production  process  in  which  the 
materials  were  generated  if  the 
reclamation  operation  is  an  essential 
part  of  the  production  process.  This 
determination  will  be  based  on  the 
following  criteria: 

(1)  How  economically  viable  the 
production  process  would  be  if  it  were 
to  use  virgin  materials,  rather  than 
reclaimed  materials: 

(2)  The  prevalence  of  the  practice  on 
an  industry-wide  basis: 

(3)  The  extent  to  which  the  material  is 
handled  before  reclamation  to  minimize 
loss: 

(4)  The  time  periods  between 
generating  the  material  and  its 
reclamation,  and  between  reclamation 
and  retiun  to  the  original  primary 
production  process: 


(5)  The  location  of  the  reclamation 
operation  in  relation  to  the  production 
process: 

(6)  Whether  the  reclaimed  material  is 
used  for  the  purpose  for  which  it  was 
originally  produced  when  it  is  returned 
to  the  original  process,  and  whether  it  is 
returned  to  the  process  in  substantially 
its  original  form: 

(7)  Whether  the  person  who  generates 
the  material  also  reclaims  it: 

(8)  Other  relevant  factors. 

(c)  The  Regional  Administrator  may 
grant  requests  for  a  variance  from 
classifying  as  a  solid  waste  those 
materials  that  have  been  reclaimed  but 
must  be  reclaimed  further  before 
recovery  is  completed  if.  after  initial 
reclamation,  the  resulting  material  is 
commodity-like  (even  though  it  is  not 
yet  a  commercial  product,  and  has  to  be 
reclaimed  further).  This  determination 
will  be  based  on  the  following  factors: 

(1)  The  degree  of  processing  the 
material  has  undergone  and  the  degree 
of  further  processing  that  is  required: 

(2)  The  value  of  the  material  after  it 
has  been  reclaimed: 

(3)  The  degree  to  which  the  reclaimed 
material  is  like  an  analogous  raw 
material: 

(4)  The  extent  to  which  an  end  market 
for  the  reclaimed  material  is  guaranteed: 

(5)  The  extent  to  which  the  reclaimed 
material  is  handled  to  minimize  loss: 

(6)  Other  relevant  factors. 

5.  In  Subpart  C  of  Part  280,  add  the 
following  9  280.32: 

§26032    Varlanc*  to  b*  dassiftcd  as  a 


In  accordance  with  the  standards  and 
criteria  in  t  260.10  (deflnition  of 
"boiler"),  and  the  procedures  in  §  280.33, 
the  Regional  Administrator  may 
determine  on  a  case-by-case  basis  that 
certain  enclosed  devices  using 
controlled  flame  combustion  are  boilers, 
even  though  they  do  not  otherwise  meet 
the  defmition  of  boiler  contained  in 
S  260.10,  after  considering  the  following 
criteria: 

(a)  The  extent  to  which  the  unit  has 
provisions  for  recovering  and  exporting 
thermal  energy  in  the  form  of  steam, 
heated  fluids,  or  heated  gases:  and 

(b)  The  extent  to  which  the 
combustion  chamber  and  energy 
recovery  equipment  are  of  integral 
design:  and 

(c)  The  e^iciency  of  energy  recovery, 
calculated  in  terms  of  the  recovered 
energy  compared  with  the  thermal  value 
of  the  fuel:  and 

(d)  The  extent  to  which  exported 
energy  is  utilized:  and 

(e)  The  extent  to  which  the  device  is 
In  common  and  customary  use  as  a 
"boiler"  functioning  primarily  to 


produce  steam,  heated  fluids,  or  heated 
gases:  and 
(0  Other  factors,  as  appropriate.  I 

6.  In  Subpart  C  of  Part  280.  add  the 
following  S  260.33; 

S  260.33    Procaduraa  lor  variancM  from 
daasifleatlon  at  a  soM  wast*  or  toba 
dasalflcd  as  a  tK>H«r. 

The  Regional  Administrator  will  use 
the  following  procedures  in  evaluating 
applications  for  variances  from 
classification  as  a  solid  waste  or      | 
applications  to  classify  particular     ' 
enclosed  flame  combustion  devices  as 
boilers: 

(a)  The  applicant  must  apply  to  the 
Regional  Administrator  in  the  region 
where  the  recycler  is  located.  The 
application  must  address  the  relevant 
criteria  contained  in  {  260.31  or  S  260.32 
of  this  Part. 

(b)  The  Regional  Administrator  will 
evaluate  the  application  and  issue  a 
draft  notice  tentatively  granting  or 
denying  the  application.  Notification  of 
this  tentative  decision  will  be  provided 
by  newspaper  advertisement  and  radio 
broadcast  in  the  locality  where  the 
recycler  is  located.  The  Regional 
Administrator  will  accept  comment  on 
the  tentative  decision  for  30  days,  and 
may  also  hold  a  public  hearing  upon 
request  or  at  his  discretion.  The 
Regional  Administrator  will  issue  a  fmal 
decision  after  receipt  of  comments  and 
after  the  hearing  (if  any),  and  this 
decision  may  not  be  appealed  to  the 
Administrator. 

7.  In  Subpart  C  of  Part  260.  add  the 
following  S  260.40: 

$260.40  AddHtonai  ragulation  of  certain 
hazardous  wast*  recycling  actlvtties  on  a 
caae  by  case  ttasis 

(a)  The  Regional  Administrator  may 
decide  on  a  case-by-case  basis  that 
persons  accumulating  or  storing  the 
recyclable  materials  described  in 
9  261.6(a)(2)(iv)  of  this  Chapter  shou 
be  regulated  under  9  261.6  (b)  and  (c)  of 
this  Chapter.  The  basis  for  this  decision 
is  that  the  materials  are  being 
accumulated  or  stored  in  a  manner  that 
does  not  protect  human  health  and  the 
environment  because  the  materials  or 
their  toxic  constituents  have  not  been 
adequately  contained,  or  because  the 
materials  being  accumulated  or  stored 
together  are  incompatible.  In  making 
this  decision,  the  Regional 
Administrator  will  consider  the 
following  factors: 

(1)  The  types  of  materials 
accumulated  or  stored  and  the  amounts 
accumulated  or  stored: 

(2)  The  method  of  accumulation  or 
storage: 
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(3)  The  length  of  time  the  materials 
have  been  accumulated  or  stored  before 
being  reclaimed; 

(4)  Whether  any  contaminants  are 
being  released  into  the  environment,  or 
are  likely  to  be  so  released;  and 

(5)  Other  relevant  factors. 

The  procedures  for  this  decision  are 
set  forth  in  {260.41  of  this  Chapter. 

8.  In  Subpart  C  of  Part  260.  add  the 
following  S  260.41:        i 

$260.41    ProcedufM  for  c«M-l>y-c«M 
rcgulatton  of  harardous  wast*  rocyciing 

■CtiVttlM. 

Ilie  Regional  Administrator  will  use 
the  following  procedures  when 
determining  whether  to  regulate 
hazardous  waste  recycling  activities 
described  in  9  261.6(a)(2](iv]  under  the 
provisions  of  S  261.6  (b)  and  (c),  rather 
than  under  the  provisions  of  Subpart  F 
of  Part  266  of  this  Chapter. 

(a)  If  a  generator  is  accumulating  the 
waste,  the  Regional  Administrator  will 
issue  a  notice  setting  forth  the  factual 
basis  for  the  decision  and  stating  that 
the  person  must  comply  with  the 
applicable  requirements  of  Subparts  A, 
C.  D,  and  E  of  Part  262  of  this  Chapter. 
The  notice  will  become  fmal  within  30 
da^s,  unless  the  person  served  requests 
a  public  hearing  to  challenge  the 
decision.  Upon  receiving  such  a  request 
the  Regional  Administrator  will  hold  a 
public  hearing.  The  Regional 
Administrator  will  provide  notice  of  the 
hearing  to  the  public  and  allow  public 
participation  at  the  hearing.  The 
Regional  Administrator  will  issue  a  final 
order  after  the  hearing  stating  whether 
or  not  compliance  with  Part  262  is 
required.  The  order  becomes  effective  30 
days  after  service  of  the  decision  unless 
the  Regional  Administrator  specifies  a 
later  date  or  unless  review  by  the 
Administrator  is  requested.  The  order 
may  be  appealed  to  the  Administrator 
by  any  person  who  participated  in  the 
public  hearing.  The  Administrator  may 
choose  to  grant  or  to  deny  the  appeal. 
Final  Agency  action  occurs  when  a  final 
order  is  issued  and  Agency  review 
procedures  are  exhausted. 

(b)  If  the  person  is  accumulating  the 
recyclable  material  as  a  storage  facility, 
the  notice  will  state  that  the  person  must 
obtain  a  permit  in  accordance  with  all 
applicable  provisions  of  Parts  270  and 
124  of  this  Chapter.  The  owner  or 
operator  of  the  facility  must  apply  fur  a 
permit  within  no  less  than  60  days  and 
no  more  than  six  months  of  notice,  as 
specified  in  the  notice.  If  the  owner  or 
operator  of  the  facility  wishes  to 
challenge  the  Regional  Administrator's 
decision,  he  may  do  so  in  his  permit 
application,  in  a  public  hearing  held  on 
the  draft  permit,  or  in  comments  filed  on 


the  draft  permit  or  on  the  notice  of 
intent  to  deny  the  permit.  The  fact  sheet 
accompanying  the  permit  will  specify 
the  reasons  for  the  Agency's 
determination.  The  question  of  whether 
the  Regional  Administrator's  decision 
was  proper  will  remain  open  for 
consideration  during  the  public 
comment  period  discussed  under 
S  124.11  of  this  Chapter  and  in  any 
subsequent  hearing. 

PART  261— IDENTIFICATION  AND 
USTING  OF  HAZARDOUS  WASTE 

9.  The  authority  citation  for  Part  261 
reads  as  follows: 

Authority:  Sees.  1006.  2002(a).  3001.  and 
3002  of  the  Solid  Waste  Disposal  Act  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976.  as  amended  [42  U.S.C. 
6905.  6912(8),  6921,  and  6922]. 

10.  In  5  261.1,  paragraph  (c)  is  added 
and  paragraph  (b]  is  revised  to  read  as 
follows: 

S  261.1    Purpose  and  scope. 

*        •        *        •        * 

(b)(1)  The  definition  of  solid  waste 
contained  in  this  Part  applies  only  to 
wastes  that  also  are  hazardous  for 
purposes  of  the  regulations 
implementing  Subtitle  C  of  RCRA.  For 
example,  it  does  not  apply  to  materials 
(such  as  non-hazardous  scrap,  paper, 
textiles,  or  rubber)  that  are  not 
otherwise  hazardous  wastes  and  that 
are  recycled. 

(2)  This  Part  identifies  only  some  of 
the  materials  which  are  solid  wastes 
and  hazardous  wastes  under  Sections 
3007,  3013,  and  7003  of  RCRA.  A 
material  which  is  not  defined  as  a  solid 
waste  in  this  Part  or  is  not  a  hazardous 
waste  identified  or  listed  in  this  Part  is 
still  a  solid  waste  and  a  hazardous 
waste  for  purposes  of  these  sections  if: 

(i)  In  the  case  of  Sections  3007  and 
3013,  EPA  has  reason  to  believe  that  the 
material  may  be  a  solid  waste  within  the 
meaning  of  Section  1004(27)  of  RCRA 
and  a  hazardous  waste  within  the 
meaning  of  Section  1004(5)  of  RCRA;  or 

(ii)  In  the  case  of  Section  7003,  the 
statutory  elements  are  established. 

(c)  For  the  purposes  of  Sections  261.2 
and  261.6: 

(1)  A  "spent  material"  is  any  material 
that  has  been  used  and  as  a  result  of 
contamination  can  no  longer  serve  the 
purpose  for  which  it  was  produced 
without  processing; 

(2)  "Sludge"  has  the  same  meaning 
used  in  §  260.10  of  this  Chapter, 

(3)  A  "by-product"  is  a  material  that  is 
not  one  of  the  primary  products  of  a 
production  process  and  is  not  solely  or 
separately  produced  by  the  production 
process.  Exaifiples  are  process  residues 


such  as  slags  or  distillation  column 
bottoms.  The  term  does  not  include  a  co- 
product  that  is  produced  for  the  general 
public's  use  and  is  ordinarily  used  in  the 
form  it  is  produced  by  the  process. 

(4)  A  material  is  "reclaimed"  if  it  is 
processed  to  recover  a  usable  product 
or  if  it  is  regenerated.  Examples  are 
recovery  of  lead  values  from  spent 
batteries  and  regeneration  of  spent 
solvents. 

(5)  A  material  is  "used  or  reused"  if  it 
is  either 

(i)  Employed  as  an  ingredient 
(including  use  as  an  intermediate)  in  an 
industrial  process  to  make  a  product  (for 
example,  distillation  bottoms  from  one 
process  used  as  feedstock  in  another 
process).  However,  a  material  will  not 
satisfy  this  condition  if  distinct 
components  of  the  material  are 
recovered  as  separate  end  products  (as 
when  metals  are  recovered  from  metal- 
containing  secondary  materials);  or 

(ii)  Employed  in  a  particular  function 
or  application  as  an  effective  substitute 
for  a  commercial  product  (for  example, 
spent  pickle  liquor  used  as  phosphorous 
precipitant  and  sludge  conditioner  in 
wastewater  treatment). 

(6)  "Scrap  metal"  is  bits  and  pieces  of 
metal  parts  [e.g..)  bars,  turnings,  rods, 
sheets,  vtrire]  or  metal  pieces  that  may 
be  combined  together  with  bolts  or 
soldering  [e.g.,  radiators,  scrap 
automobiles,  railroad  box  cars),  which 
when  worn  or  superfluous  can  be 
recycled. 

(7)  A  material  is  "recycled"  if  it  is 
used,  reused,  or  reclaimed. 

(8)  A  material  is  "accimiulated 
speculatively"  if  it  is  accumulated 
before  being  recycled.  A  material  is  not 
accumulated  speculatively,  however,  if 
the  person  accimiulating  it  can  show 
that  the  material  is  potentially 
recyclable  and  has  a  feasible  means  of 
being  recycled;  and  that — during  the 
calendar  year  (commencing  on  January 
1) — the  amount  of  material  that  is 
recycled,  or  transferred  to  a  different 
site  for  recycling,  equals  at  least  75 
percent  by  weight  or  volume  of  the 
amount  of  that  material  accumulated  at 
the  beginning  of  the  period.  In 
calculating  the  percentage  of  turnover, 
the  75  percent  requirement  is  to  be 
applied  to  each  material  of  the  same 
type  [e.g.,  slags  from  a  single  smelting 
process)  that  is  recycled  in  the  same 
way  [i.e.,  from  which  the  same  material 
is  recovered  or  that  is  used  in  the  same 
way).  Materials  accumulating  in  units 
that  would  be  exempt  from  regulation 
under  §  261.4(c)  are  not  be  included  in 
making  the  calculation.  (Materials  that 
are  already  defined  as  solid  wastes  also 
are  not  to  be  included  in  making  the 
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calculation.)  Materials  are  no  longer  in 
this  category  once  they  are  removed 
from  accumulation  for  recycling, 
however. 

11.  Section  261.2  is  revised  to  read  as 
follows: 

9  261.2    OclMUon  of  wilM  waste. 

(a|(l)  A  solid  waste  is  any  discarded 
material  that  is  not  excluded  by 
S  261.4(a)  or  that  is  not  excluded  by 
variance  granted  under  SS  260.30  and 
260.31. 

(2)  A  discarded  material  is  any 
material  which  is: 

(i|  Abandoned,  as  explained  in 
paragraph  (b)  of  this  section:  or 

(ii|  Recycled,  as  explained  in 
paragraph  (c)  of  this  section:  or 

|iii)  Considered  inherently  waste-like. 
ds  explained  in  paragraph  (d)  of  this 
section. 

(b)  Materials  are  solid  waste  if  they 
are  abandoned  by  being: 

(1)  Disposed  of:  or 

(2)  Burned  or  incinerated:  or 

(3)  Accumulated,  stored,  or  treated 
(but  not  recycled)  before  or  in  lieu  of 
being  abandoned  by  being  disposed  of, 
burned,  or  incinerated. 

(c)  Materials  are  solid  wastes  if  they 
are  recycled — or  accumulated,  stored,  or 
treated  before  recycling — as  specified  in 
paragraphs  [c)(l)  through  (c)(4)  of  this 
section. 

(1 )  Used  in  a  manner  constituting 

disposal,  (i)  Materials  noted  with  a 

in  Column  1  of  Table  I  are  solid  wastes 
when  they  are: 

(A)  Applied  to  or  placed  on  the  land 
in  a  manner  that  constitutes  disposal:  or 

(B)  Contained  in  products  that  are 
applied  to  the  land  (in  which  case  the 
product  itself  remains  a  solid  waste). 

(ii)  However,  commercial  chemical 
products  listed  in  S  261.33  are  not  solid 
wastes  if  they  are  applied  to  the  land 
and  that  is  their  ordinary'  manner  of  use. 

(2)  Burning  for  energy  recovery,  (i) 

Materials  noted  with  a in  column  2 

of  Table  1  are  solid  wastes  when  they 
are: 

(A|  Burned  to  recover  energy: 

(B)  Used  to  produce  a  fuel: 

(C)  Contained  in  fuels  (in  which  case 
the  fuel  itself  remains  a  solid  waste). 

(ii)  However,  commercial  chemical 
products  listed  in  $  261.33  are  not  solid 
wastes  if  they  are  themselves  fuels. 

(3)  Reclaimed.  Materials  noted  with  a 

in  column  3  of  Table  1  are  solid 

wastes  when  reclaimed. 

(4)  Accumulated  speculatively. 
Materials  noted  with  a  "*"  in  column  4 
of  Table  1  are  solid  wastes  when 
accumulated  speculatively. 
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(d|  Inherently  waste-like  materials. 
The  following  materials  are  solid  wastes 
when  they  are  recycled  in  any  manner: 

(1)  Hazardous  Waste  Nos.  'f020.  F021 
(unless  used  as  an  ingredient  to  make  a 
product  at  the  site  of  generation).  F022. 
F023.  F026,  and  F02a 

(2)  The  Administrator  will  use  the 
following  criteria  to  add  wastes  to  that 
list: 

(i)(A)  The  materials  are  ordinarily 
disposed  of,  burned,  or  incinerated:  or 

(B)  The  materials  contain  toxic 
constituents  listed  in  Appendix  VIU  of 
Part  261  and  these  constituents  are  not 
ordinarily  found  in  raw  materials  or 
products  for  which  the  materials 
substitute  (or  are  found  in  raw  materials 
or  products  in  smaller  concentrations) 
and  are  not  used  or  reused  during  the 
recycling  process:  and 

(ii)  The  material  may  pose  a 
substantial  hazard  to  human  health  and 
the  environment  when  recycled. 

(e)  Materials  that  are  not  solid  waste 
when  recycled.  (1)  Materials  are  not 
solid  wastes  when  they  can  be  shown  to 
be  recycled  by  being: 

(i)  Used  or  reused  as  ingredients  in  an 
industrial  process  to  make  a  product, 
provided  the  materials  are  not  being 
reclaimed:  or 

(ii)  Used  or  reused  as  effective 
substitutes  for  commercial  products:  or 

(iii)  Returned  to  the  original  process 
from  which  they  are  generated,  without 
first  being  reclaimed.  The  material  must 
be  returned  as  a  substitute  for  raw 
material  feedstock,  and  the  process 
must  use  raw  materials  as  principal 
feedstocks. 

(2)  The  following  materials  are  solid 
wastes,  even  if  the  recycling  involves 
use.  reuse,  or  return  to  the  original 
process  ^described  in  paragraphs  (e)(1)  ~ 
(i)-(iii)  of  this  section: 

(i)  Materials  used  in  a  manner 
constituting  disposal  or  used  to  produce 
products  that  are  applied  to  the  land:  or 

(ii)  Materials  burned  for  energy 
recover}',  used  to  produce  a  fuel,  or 
contained  in  fuels:  or 

(iii)  Materials  accumulated 
speculatively:  or 


(iv)  Materials  listed  in  paragraph 
Id  1(1)  of  this  section.  I 

(f)  Documentation  of  claims  thai 
materials  are  not  solid  wastes  or  are 
conditionally  exempt  from  regulation. 
Respondents  in  actions  to  enforce 
regulations  implementing  Subtitle  C  of 
RCRA  who  raise  a  claim  that  a  certain 
material  is  not  a  solid  waste,  or  is 
conditionally  exempt  from  regulation, 
must  demonstrate  that  there  is  a  known 
market  or  disposition  for  the  material, 
and  that  they  meet  the  terms  of  the 
exclusion  or  exemption.  In  doing  so. 
they  must  provide  appropriate 
documentation  (such  as  contracts 
showing  that  a  second  person  uses  the 
material  as  an  ingredient  in  a  production 
process)  to  demonstrate  that  the 
material  is  not  a  waste,  or  is  exempt 
from  regulation.  In  addition,  owners  or 
operators  of  facilities  claiming  that  they 
actually  are  recycling  materials  must 
show  that  they  have  the  necessary 
equipment  to  do  so.  I 

12.  Section  261.3  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

§261.3    DeflnNlon  of  HanrdoM  Waste. 

•  •  •  •  • 

(c)  *  •  • 

(2)  Any  solid  waste  generated  from 
the  treatment,  storage,  or  disposal  of  a 
hazardous  waste,  including  any  sludge, 
spill  residue,  ash.  emission  control  dust 
or  leachate  (but  not  including 
precipitation  run-off),  is  a  hazardous 
waste.  (However,  materials  that  are 
reclaimed  from  solid  wastes  and  that 
are  used  beneficially  are  not  solid 
wastes  and  hence  are  not  hazardous 
wastes  under  this  provision  unless  the 
reclaimed  material  is  burned  for  energy 
recovery  or  used  in  a  manner 
constituting  disposal.)  i 

*        •        •        *        •  I 

13.  Section  261.4  is  revised  by  adding 
paragraphs  (a)(6)  and  (a)(7)  to  read  as 
follows: 


Federal  Register  /  Vol.  50,  No.  3  /  Friday.  January  4.  1985  /  Rules  and  Regulations 


665 


S  261.4 
(a)  • 


Exduston*. 


(21 

ii-2(eN4)i 

n 
n 
n 
n 
o 

n 

>pl 

1 

(6)  Black  liquor  that  it  reclaimed  in  a 
Kraft  pulping  liquor  recovery  furnace 
and  then  reused  in  the  Kraft  paper 
process,  unless  it  is  accumulated 
speculatively  as  defined  in  §  261.1(c]  of 
this  Chapten 

(7)  Spent  sulfuric  acid  used  to  produce 
virgin  sulfuric  acid,  unless  it  is 
accumulated  speculatively  as  deHned  in 
S  261.1(c)  of  this  Chapter. 

14.  Section  261.5  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

i  261.S    Special  r*qulrem«ntt  for 
hazardous  wasta  ganerated  by  smaM 
quantity  ganarators. 

«         •         •         •         • 

(c)  Hazardous  waste  that  is  recycled 
and  that  is  excluded  from  regulation 
under  9S  261.6  (a](2](iii)  and  (v).  (a)(3). 
or  266.36  is  not  included  in  the  quantity 
determinations  of  this  section  and  is  not 
subject  to  any  requirements  of  this 
section.  Hazardous  waste  that  is  subject 
to  the  requirements  of  §5  261.6  (b)  and 
(c)  and  Subparts  C  and  D  of  Part  266  is 
included  in  the  quantity  determination 
of  this  section  and  is  subject  to  the 
requirements  of  this  section. 
•        •        •        •        * 

15.  Section  261.6  is  revised  to  read  as 
follows 

S  261.6    Raquiramanta  tor  racydabla 
matariala.  | 

(a)(1)  Hazardous  wastes  that  are 
recycled  are  subject  to  the  requirements 
for  generators,  transporters,  and  storage 
facilities  of  paragraphs  (b)  and  (c)  of  this 
section,  except  for  the  materials  listed  in 
paragraphs  (a)(2)  and  (a)(3)  of  this 
section.  Hazardous  wastes  that  are 
recycled  will  be  known  as  "recyclable 
materials." 

(2)  The  following  recyclable  materials 
are  not  subject  to  the  requirements  of 
this  section  but  are  regulated  under 
Subparts  C  through  G  of  Part  266  of  this 
Chapter  and  all  applicable  provisions  in 
Parts  270  and  124  of  this  Chapten 

(i)  Recyclable  materials  used  in  a 
manner  constituting  disposal  (Subpart 

C): 

(li)  Hazardous  wastes  burned  for 
energy  recovery  in  boilers  and  industrial 
furnaces  that  are  not  regulated  under 
Subpart  O  of  Part  264  or  265  of  this 
Chapter  (Subpart  D); 

(iii)  [Reserved  for  used  oil]; 

(iv)  Recyclable  materials  from  which 
precious  metals  are  reclaimed  (Subpart 
F): 

(v)  Spent  lead-acid  batteries  that  are 
being  reclaimed  (Subpart  G). 


(3)  The  following  recyclable  materials 
are  not  subject  to  regulation  under  Parts 

262  through  266  or  Parts  270  or  124  of 
this  Chapter,  and  are  not  subject  to  the 
notification  requirements  of  Section  3010 
of  RCRA: 

(i)  Industrial  ethyl  alcohol  that  is 
reclaimed; 

(ii)  Used  batteries  (or  used  battery 
cells)  returned  to  a  battery  manufacturer 
for  regeneration; 

(iii)  Used  oil  that  exhibits  one  or  more 
of  the  characteristics  of  hazardous 
waste;  or 

(iv)  Scrap  metal. 

(b)  Generators  and  transporters  of 
recyclable  materials  are  subject  to  the 
applicable  requirements  of  Parts  262  and 

263  of  this  Chapter  and  the  notification 
requirements  imder  Section  3010  of 
RCRA,  except  as  provided  in  paragraph 
(a)  of  this  section. 

(c)(1)  Owners  or  operators  of  facilities 
that  store  recyclable  materials  are 
regulated  under  all  applicable 
provisions  of  Subparts  A  through  L  of 
Parts  264  and  265  and  Parts  270  and  124 
of  this  Chapter  and  the  notification 
requirement  under  Section  3010  of 
RCRA,  except  as  provided  in  paragraph 
(a)  of  this  section. 

(2)  Owners  or  operators  of  facilities 
that  recycle  recyclable  materials 
without  storing  them  before  they  are 
recycled  are  subject  to  the  following 
requirements,  except  as  provided  in 
paragraph  (a)  of  this  section: 

(i)  Notification  requirements  under 
section  3010  of  RCRA; 

(ii)  Sections  265.71  and  265.72  (dealing 
with  the  use  of  the  manifest  and 
manifest  discrepancies)  of  this  Chapter. 

16.  Section  261.31  is  amended  by 
revising  the  hazardous  waste  listings 
F007,  F008,  F009.  FOIO.  FOll.  and  F012  to 
read  as  follows: 

(  261.31    Hazardoua  waata  from  non- 
apadfic  aourcaa. 
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17.  Section  261.33  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  261.33    DIacardad  commercial  chemical 
producta,  off-apaclficatlon  apaciea, 
eontainar  raaiduaa,  and  apill  raaiduaa 
thereof. 

The  following  materials  or  items  are 
hazardous  wastes  when  they  are 
discarded  or  intended  to  be  discarded 
as  described  in  §  261.2(a)(2)(i).  when 
they  are  burned  for  purposes  of  energy 
recovery  in  lieu  of  their  original 
intended  use,  when  they  are  used  to 
produce  fuels  in  lieu  of  their  original 
intended  use,  when  they  are  applied  to 
the  land  in  lieu  of  their  original  intended 
use,  or  when  they  are  contained  in 
products  that  are  applied  to  the  land  in 
lieu  of  their  original  intended  use. 


PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT, 
STORAGE.  AND  DISPOSAL 
FACILITIES 

18.  The  authority  citation  for  Part  264 
reads  as  follows: 

Authority.  Sees.  1006,  2002(a),  3004.  and 
3005  of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976.  as  amended  (42  U.S.C. 
6905.  6912(8).  6924.  and  6925). 

19.  In  §  264.1.  paragraph  (g)(2)  is 
revised  to  read  as  follows: 

9  264.1    Purpoaa.  acope,  and  appUcabUKy. 
***** 

(g)  *  *  * 

(2)  The  owner  or  operator  of  a  faciUty 
managing  recyclable  materials 
described  in  S  261.6(a)  (2)  and  (3)  of  this 
Chapter  (except  to  the  extent  that 
requirements  of  this  Part  are  referred  to 
in  Subparts  C.  D.  F,  or  G  of  Part  266  of 
this  Chapter). 

20.  Section  264.340(a]  is  revised  to 
read  as  follows: 

§264.340    Applicabnity. 

(a)  The  regulations  in  this  Subpart 
apply  to  owners  or  operators  of  facilities 
that  incinerate  hazardous  waste,  except 
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as  S  264.1  provides  otherwise.  The 
following  facility  owoiera  or  operators 
are  considered  to  incinerate  hazardous 
waste: 

(1)  Owners  or  operators  of  hazardous 
waste  incinerators  (as  defined  in 

9  260.10  of  this  Chapter):  and 

(2)  Owners  or  operators  who  bum 
hazardous  waste  in  boilers  or  in 
industrial  furnaces  in  order  to  destroy 
the  wastes. 


PART  26S-INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE  AND 
DISPOSAL  FACILITIES 

21.  The  authority  citation  for  Part  265 
reads  as  follows: 

AuUiority:  Sees.  1006.  2D0Zlul  3004.  and 
3006  of  the  Solid  Waste  Disposal  Act  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1978.  as  amended  (42  US C 
fiHl>5.  J»21(h).  8924.  and  8925). 

22.  In  S  265.1.  paragraph  (c)(6)  is 
.'  revised  to  read  as  follows: 

§  265. 1     Purp«s«.  Scop*,  and  AppHcabittty. 

*  *  «  •  • 

(c)*   •   • 

(6)  The  owner  and  operator  of  a 
facility  managing  recyclable  materials 
described  in  §  261.6  (a)  (2)  and  (3)  of  this 
Chapter  (except  to  the  extent  that 
requirements  of  this  Part  are  referred  to 
in  Subparts  C.  D.  F.  or  G  of  Part  266  of 
this  Chapter). 

•  •         •         •         • 

23.  Section  265.340(a)  is  revised  to 
read  as  ffillows: 

^  26S.340    AppiicabiUty. 

(a)  The  regulations  in  this  Siilipart 
;ippl>  to  owners  or  operators  of  facilities 
thai  incinerate  hazardous  waste,  except 
as  §  264.1  provides  otherwise.  The 
foliowln"  facility  owners  or  operators 
are  considered  to  incinerate  hazardous 
%vaste: 

(1)  Owners  or  operators  of  hazardous 
waste  incinerators  (as  defmed  in 

§  2C0.10  of  this  Chapter):  and 

(2)  Owners  or  operators  who  burn 
hazardous  wastes  in  boilers  or  in 
industrial  furnaces  in  order  to  destroy 
the  ivastes. 

•  •         •         •         • 

24.  Section  265.370  is  re\ised  to  read 
as  follows: 

§  265.370    Ottwr  tti«rmal  treatment 

The  regulations  in  this  Subpart  apply 
to  owners  or  operators  of  facilities  that 
thermally  treat  hazardous  waste  in 
devices  other  than  enclosed  devices 
using  controlled  flame  combustion, 
except  as  S  265.1  provides  otherwise 


Thermal  treatment  in  enclosed  devices 
using  controlled  flame  combustion  is 
subject  to  the  requirements  of  Subpart  O 
if  the  unit  is  an  incinerator. 

25.  Part  286  is  added  to  read  as 
follows: 

PART  266— STANDARDS  FOR  THE 
MANAGEMENT  OF  SPECIFIC 
HAZARDOUS  WASTES  AND  SPECIFIC 
TYPES  OF  HAZARDOUS  WASTE 
MANAGEMENT  FACIUTIES 

Subparts  A-B— {RcMrvcdl 

Subpart  C— Recyclabia  Matartals  Used  in  a 

Manner  Constituting  Disposal 

266.20    Applicability. 

2ri6.21     Standards  applicable  to  generators 

and  transporters  of  materials  used  in  a 

manner  that  constitute  disposal. 
2fi6.22    Standards  applicable  to  storers  of 

nidteriais  that  are  to  be  used  in  a  manner 

that  constitutes  disposal  who  are  not  the 

ultimate  users. 
.:t'6  23    Standards  applicable  to  users  of 

materiaN  that  are  used  in  a  manner  that 

constitutes  disposal. 

Subpart  O— Hazardous  Waste  Burned  for 
Energy  Recovery 

26&3D    Applicability. 

266.31     Prohibitions.  (Reserved) 

'.:$i6.32    Standards  applicable  to  generblors  of 

h.izardous  waste  fuel. 
Jt*.33    Standards  applicable  to  transporters 

of  hazardous  waste  fuel. 
i>i6  34    Standards  applicable  to  marketers  of 

hazardous  waste  fuel. 
.;W>.r>5    Standaids  applicable  to  burners  of 

haz<i.''dous  waste  fuel. 
-h6.36    Conditional  exemption  for  spent 

mater^Hls  and  b}  products  exhibiting  a 

charac  teristic  of  hazardous  waste. 

Subpart  E— i  Reserved  I 

Subpart  F— Recyclable  Materials  Utilized 
for  Precious  Metal  Recovery 

-(*.70    A;vlic«bui'y  and  requirements 

Subpart  G— Spent  Lead-acid  Batteries 
Being  Reclaimed 

260  JO    .'Vpp'Icdbiiily  and  requirements. 

Authority:  Sec.  1006,  2002(a).  and  3004  of 
the  Solid  Waste  Disposal  Act.  as  amended  by 
the  Resource  Conservation  and  Recovery  Act 
of  197a  as  amended  (42  U.S.C.  6905,  6912(a). 
and  6924). 

Scbparts  A-B—(  Reserved  I 

Subpart  C— RecyclabI*  Materials  Used 
in  a  Manner  Constituting  Disposal 

$266.20    Applicabittty. 

(a)  T!ie  regulations  of  this  Subpart 
apply  to  recyclable  materials  that  are 
applied  to  or  placed  on  the  land: 

(1)  without  mixing  with  any  other 
substance(s);  or 

(2)  after  mixing  with  any  other 
siibstance(s).  unless  the  recyclable 


material  undergoes  a  chemical  reaction 
so  as  to  become  inseparable  from  the 
other  sub8tance(s)  by  physical  means;  or 

(3)  after  combination  with  any  other 
substancefs)  if  the  resulting  combined 
material  is  not  produced  for  the  general 
public's  use.  These  materials  will  be 
referred  to  throughout  this  Subpart  as 
"materials  used  in  a  manner  that 
constitutes  disposal." 

(b)  Products  produced  for  the  general 
public's  use  that  are  used  in  a  manner 
that  constitutes  disposal  and  that 
contain  recyclable  materials  are  not 
presently  subject  to  regulation  if  the 
recyclable  materials  have  undergone  a 
chemical  reaction  in  the  course  of 
producing  the  product  so  as  to  become 
inseparable  by  physical  means. 
Commercial  fertilizers  that  are  produced 
for  the  general  public's  use  that  contain 
recyclable  materials  also  are  not 
presently  subject  to  regulation. 

§  266.21    SUndards  applicable  to 
generators  and  transporters  of  materials 
used  in  a  manner  that  constitute  disposal. 

Generators  and  transporters  of 
materials  that  are  used  in  a  manner  that 
constitutes  disposal  are  subject  to  the 
applicable  requirements  of  Parts  262  and 
263  of  this  chapter,  and  the  notification 
requirement  under  Section  3010  of  I 
RCRA. 

§  266.22    Standards  appiicalMe  to  storers 
of  materials  tt^2t  are  to  t>e  used  in  a  manner 
that  constitutes  disposal  who  are  not  ttte 
ultimate  users. 

Owners  or  operators  of  facilities  that 
store  recyclable  materials  that  are  to  be 
used  in  a  manner  that  constitutes 
disposal,  but  who  are  not  the  ultimate 
users  of  the  materials,  are  regulatcti 
under  all  applicable  provisions  of 
Subparts  A  through  L  of  Parts  264  and 
265  and  Parts  270  and  124  of  this  chapter 
and  the  notification  requirement  under 
Section  3010  of  RCRA. 

§  266.23    Standards  applicable  to  users  of 
materials  that  are  used  in  a  manner  that 
constitutes  disposal. 

Owners  or  operators  of  facihties  that 
use  recyclable  materials  in  a  manner 
that  constitutes  disposal  are  regulated 
under  all  applicable  provisions  of 
Subparts  A  through  N  of  Parts  264  and 
265  and  Parts  270  and  124  of  this  chapter 
and  the  notification  requirement  under 
Section  3010  of  RCRA.  (These 
requirements  do  not  apply  to  products 
which  contain  these  recyclable 
materials  under  the  provisions  of 
S  266.20(b)  of  this  chapter.) 
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Subpart  D— Hazardous  Waste  Burned 
for  Energy  Recovery 

§266.30    Applicability.    | 

(a)  The  regulations  of  this  Subpart 
apply  to  hazardous  wastes  that  are 
burned  for  energy  recovery  in  any  boiler 
or  industrial  furnace  that  is  not 
regulated  under  Subpart  O  of  Part  284  or 
265  of  this  chapter,  except  as  provided 
by  paragraph  (b)  of  this  section.  Such 
hazardous  wastes  burned  for  energy 
recovery  are  termed  "hazardous  waste 
fuel".  However,  hazardous  waste  fuels 
produced  from  hazardous  waste  by 
blending  or  other  treatment  by  a  person 
who  neither  generated  the  waste  nor 
bums  the  fuel  are  not  subject  to 
regulation  at  the  present  time. 

(b)  The  following  hazardous  wastes 
are  not  regulated  under  this  subpart: 

(1)  Used  oil  burned  for  energy 
recovery  that  is  also  a  hazardous  waste 
solely  because  it  exhibits  a 
characteristic  of  hazardous  waste 
identified  in  Subpart  C  of  Part  261  of  this 
chapter.  Such  used  oil  is  subject  to 
regulation  under  Subpart  E  of  Part  266 
rather  than  this  subpart:  and 

(2)  Hazardous  wastes  that  are  exempt 
from  regulation  under  the  provisions  of 
§  261.4  of  this  Chapter  and  hazardous 
wastes  that  are  subject  to  the  special 
requirements  for  small  quantity 
generators  under  the  provisions  of 
§261.5  of  this  Chapter. 

§  266.3 1    Prohibitions.  [  Reserved  ] 

§266.32    Standards  appHcable  to 
generators  of  hazardous  waste  fuel 

(a)  Generators  of  hazardous  waste 
fuel  are  subject  to  the  requirements  of 
Part  262  of  this  chapter  except  that 

§  266.36  exempts  certain  spent  materials 
and  by-products  from  these  provisions; 

(b)  Generators  who  are  marketers  also 
must  comply  with  §  266.34; 

(c)  Generators  who  are  burners  also 
must  comply  with  §  266.35. 

§  266.33    Standards  applicable  to 
transporters  of  hazardous  waste  fuel 

(a)  Transporters  ofhazardous  waste 
fuel  from  generator  to  marketer,  or  from 
a  generator  to  a  burner  are  subject  to 
the  requirements  of  Part  263  of  this 
Chapter,  except  that  S  266.36  exempts 
certain  spent  materials  and  by-products 
from  these  provisions. 

(b)  Transporters  of  hazardous  waste 
fuel  from  marketers  to  burners  are  not 
presently  subject  to  regulation. 

§  266.34    Standards  appHcable  to 
marketers  of  hazardous  waste  fueL 

Persons  who  market  hazardous  waste 
fuel  are  called  "marketers".  Marketers 
include  generators  who  market 
hazardous  waste  fuel  directly  to  a 


burner,  and  persons  who  receive 
hazardous  waste  from  generators  and 
produce,  process,  or  blend  hazardous 
waste  fuel  from  these  hazardous  wastes. 
Persons  who  distribute  but  do  not 
process  or  blend  hazardous  waste  fuel 
are  also  marketers,  but  are  not  presently 
subject  to  regulation.  Marketers  (other 
than  distributors)  are  subject  to  the 
following  requirements:  Prohibitions: 

(aHb)  [Reserved] 

(c)  Storage.  (1)  Marketers  who  are 
generators  are  subject  to  the 
requirements  of  (  262.34  of  this  chapter, 
or  to  Subparts  A  through  L  of  Parts  264 
and  265  and  Parts  270  and  124  of  this 
chapter,  except  as  provided  by  §  266.36 
of  this  Subpart  for  certain  spent 
materials  and  by-products; 

(2)  Marketers  who  receive  hazardous 
wastes  from  generators,  and  produce, 
process,  or  blend  hazardous  waste  fuel 
from  these  hazardous  wastes,  are 
subject  to  regulation  under  all 
applicable  provisions  of  Subparts  A 
through  L  of  Parts  264  and  265  and  Parts 
270  and  124  of  this  chapter,  except  as 
provided  by  S  266.36  of  this  subpart  for 
certain  spent  materials  and  by-products. 

S  266.35    Standards  sppllcable  to  burners 
of  hazardous  waste  fuel 

(a)  [Reserved] 

(b)  Notification.  [Reserved] 

(c)  Burners  that  store  hazardous  waste 
fuel  prior  to  burning  are  subject  to  the 
requirements  of  §  262.34  of  this  chapter, 
or  to  all  applicable  requirements  in 
Subparts  A  through  L  of  Part  264  or  Part 
265  of  this  chapter  with  respect  to  such 
storage,  except  as  provided  by  9  266.36 
of  this  subpart  for  certain  spent 
materials  and  by-products. 

S  266.36    Conditional  exemption  for  spent 
materials  and  by-products  exhibiting  a 
characteristic  of  hazardous  waste. 

(a)  Except  as  provided  in  paragraph 
(b),  hazardous  waste  fuels  that  are  spent 
materials  and  by-products  and  that  are 
hazardous  only  because  they  exhibit  a 
characteristic  of  hazardous  waste  are 
not  subject  to  the  notification 
requirements  of  Section  3010  of  RCRA, 
the  generator,  transporter,  or  storage 
requirements  of  Parts  262  through  265, 
270  and  124  of  this  chapter. 

(b)  This  exemption  does  not  apply 
when  the  spent  material  or  by-product  is 
stored  in  a  surface  impoundment  prior 
to  burning. 

Subpart  E— [Reserved] 

Subpart  F— Recyclable  Materials 
Utilized  for  Precious  Metal  Recovery 

§  266.70    Applicability  snd  requirements. 

(a]  The  regulations  of  this  subpart 
apply  to  recyclable  materials  that  are 


reclaimed  to  recover  economically 
significant  amounts  of  gold,  silver, 
platinum,  paladium,  irridium,  osmium, 
rhodium,  ruthenium,  or  any  combination 
of  these. 

(b)  Persons  who  generate,  transport 
or  store  recyclable  materials  that  are 
regulated  under  this  Subpart  are  subject 
to  the  following  requirements: 

(1)  Notification  requirements  under 
Section  3010  of  RCRA; 

(2)  Subpart  B  of  Part  262  (for 
generators),  §S  263.20  and  263.21  (for 
transporters),  and  §§  265.71  and  265.72 
(for  persons  who  store]  of  this  chapter. 

(c)  Persons  who  store  recycled 
materials  that  are  regulated  under  this 
Subpart  must  keep  the  following  records 
to  document  that  they  are  not 
accumulating  these  materials 
speculatively  (as  deHned  in  \  261.1(c)  of 
this  chapter); 

(i)  Records  showing  the  volume  of 
these  materials  stored  at  the  beginning 
of  the  calendar  year, 

(ii)  The  amount  of  these  materials 
generated  or  received  during  the 
calendar  yean  and 

(iii)  the  amount  of  materials  remaining 
at  the  end  of  the  calendar  year. 

(d)  Recyclable  materials  that  are 
regulated  under  this  Subpart  that  are 
accumulated  speculatively  (as  defmed 
in  S  261.1(c)  of  this  chapter)  are  subject 
to  all  applicable  provisions  of  Parts  262 
through  265,  270  and  124  of  this  chapter. 

Subpart  G— Spent  Lead-Acid  Batteries 
Being  Reclaimed 

§  266.30    Applicability  and  requirements. 

(a)  The  regulations  of  this  Subpart 
apply  to  persons  who  reclaim  spent 
lead-acid  batteries  that  are  recyclable 
materials  ("spent  batteries").  Persons 
who  generate,  transport,  or  collect  spent 
batteries,  or  who  store  spent  batteries 
but  do  not  reclaim  them  are  not  subject 
to  regulation  under  Parts  262  through  266 
or  Parts  270  or  124  of  this  Chapter,  and 
also  are  not  subject  to  the  requirements 
of  Section  3010  of  RCRA. 

(b)  Owners  or  operators  of  facilities 
that  store  spent  batteries  before 
reclaiming  them  are  subject  to  the 
following  requirements. 

(1)  Notification  requirements  under 
Section  3010  of  RCRA; 

(2)  All  applicable  provisions  in 
Subparts  A,  B  (but  not  S  264.13  (waste 
analysis)),  C,  D,  E  (but  not  S  264.71  or 
S  264.72  (dealing  with  the  use  of  the 
manifest  and  manifest  discrepancies)), 
and  F  through  L  of  Part  264  of  this 
chapter, 

(3)  All  applicable  provisions  in 
Subparts  A,  B  (but  not  S  265.13  (waste 
analysis)),  C,  D,  E  (but  not  §265.71  and 
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1 265.72  (dealing  with  use  of  the 
manifest  and  manifest  discrepancies)), 
and  F  through  L  of  Part  265  of  this 
chapter. 

(4)  All  applicable  provisions  in  Parts 
270  and  124  of  this  chapter. 
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UNITED  STATES 
OEPARTMCNT  OF  THE  INTERIM 
HINERALS  MANAGEMENT  SERVICE 


Outer  ContlnciiUI  Shelf 

Central  Gulf  of  Mexico 

Proposed  Oil  end  Gas  Lease  Sale  98 


UltN  regard  to  oil  and  gas  leasing  on  the  Outer  Continental  Shelf  (OCS). 
the  Secretary  of  the  Interior,  pursuant  to  section  19  of  the  OCS  Lands  Act» 
as  aaended.  provides  the  affected  States  the  opportunity  to  review  the 
proposed  Notice  of  Sale.  The  folloolng  Is  a  proposed  Notice  of  Sale  for 
Sale  98  In  the  offshore  Mters  of  the  Central  Gulf  of  Mexico.  This 
Notice  Is  hereby  published  as  a  Mtter  of  Information  to  the  public. 

The  reader's  attention  Is  directed  to  paragraph  13,  Stipulation  Ho.  6— 
HlllUry  lapact  Zone  and  paragraph  14.  Inforaatlon  to  Lessees  Clause  (1)  , 
of  this  Notice.  Both  contain  requests  for  public  cownts  regarding 
proposed  stipulations  for  Sale  98. 


"^ '^ '-^ ^nt  le^ 


Director,  Minerals  Managi 
Wlllaa  D.   Wttenbert 


Approved: 


'c'f'-7Ass1sUnt  Secretary  •  Land  »fii  N^neraTs  N 


Nanageaen? 


Robert  P.  Burford 


0EC27 


Date 


P-» 


^  /  f   V 


4310-MR 


UNITED  STATES 

DEPARTMENT  OF  THE  INTERIOR 

MINERALS  MANAGEMENT  SERVICE 

Outer  Continental  Shelf 

Central  Gulf  of  Mexico 

Proposed  Oil  and  Gas  Lease  Sale  98 

1.  Authority.  This  Notice  Is  published  pursuant  to  the  Outer 
Continental  Shelf  (OCS)  Lands  Act  of  1953  (43  U.S.C.  1331-1343),  as  amended 
(92  SUt.  629).  and  the  regulations  issued  thereunder  (30  CFR  Part  256). 

2.  Filing  of  Bids.  Setled  bids  will  be  received  by  the  Regional 
Director  (RD).  Gulf  of  Mexico  Region,  Minerals  Management  Service  (MMS). 
3301  North  Causeway  Boulevard,  Metalrle,  Louisiana  70002.  Bids  may  be 
delivered  In  person  to  the  above  address  during  normal  business  hours 
(8:00  a.m.  to  4:00  p.m..  c.s.t.)  until  the  Bid  Submission  Deadline  at 

Hereinafter,  all  times  cited  in  this  Notice  refer  to  Central 
Standard  Time  (c.s.t.)  unless  otherwise  stated.  Bids  will  not  be  accepted 
on  the  day  of  Bid  Opening,       .  Delivery  by  mall  shouTTbe  addressed 
to  P.O.  Box  7944,  Metalrle,  Louisiana  70010,  and  must  be  received  by  the  Bid 
Submission  Deadline.  Bids  received  by  the  RO  later  than  the  time  and  date 
specified  above  will  be  returned  unopened  to  the  bidders.  Bids  may  not  be 

modified  unless  written  modification  Is  received  by  the  RD  prior  to  

Bids  may  not  be  withdrawn  unless  written  withdrawal  is  received  by  the  RD 

prior  to  8:30  a.m..  c.s.t.. .  Bid  Opening  Time  will  be  9:00  a.m.. 

c.s.t..         at  the .  All  bids  must  be 

submitted  and  will  be  considered  In  accordance  with  applicable  regulations. 
Including  30  CFR  Part  256.  The  list  of  restHcted  Joint  bidders  which 
applies  to  this  sale  appeared  In  the  Federal  Register  at  


on 


3.  Mpthod  of  Bidding.  Tract  numbers  will  not  be  used.  A  separate  bid 
in  a  sealed  envelope  labeled  'Sealed  Bid  for  Oil  and  Gas  Lease  Sale  98,  (map 
number(s).  map  name(s).  and  block  nui*er(s)).  not  to  be  opened  until  9:00  a.m., 

c.s.t.,^ ,'  must  be  submitted  for  each  block  or  prescribed  bidding 

unit  bid  upon.  For  example,  a  label  would  read  as  follows:  "Sealed  Bid  for 
Oil  and  Gas  Lease  Sale  98,  NG  16-1,  Atwater  Valley,  Block  701,  not  to  be 


opened  until  9:00  a.m..  c.s.t 


For  those  blocks  which  must  be 


bid  upon  together  as  a  bidding  unit  (see  paragraph  12).  it  1$  required  that 
all  numbers  of  blocks  comprising  the  bidding  unit  appear  in  the  label  on  the 
sealed  envelope.  A  suggested  bid  form  appears  In  30  CFR  Part  256.  Appendix  A. 
In  addition,  the  total  amount  bid  must  be  in  whole  dollar  amounts  (no  cents). 
Bidders  must  submit  with  each  bid  one-fifth  of  the  cash  bonus.  In  cash  or  by 
cashier's  check,  bank  draft,  or  certified  check,  payable  to  the  order  of  the 
U.S.  Department  of  the  Interior— Minerals  Management  Service.  No  bid  for  less 
than  all  of  the  unleased  portion  of  a  block  or  bidding  unit  as  described  in 
paragraph  12  will  be  considered.  Bidders  are  advised  to  use  the  description 
"All  the  Unleased  Federal  Portion"  for  those  blocks  having  only  aliquot 
portions  currently  available  for  leasing. 
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All  docmwnts  Bust  be  executed  In  conforiMnce  with  signatory  lutnorlzatlons  on 
file.  Partnerships  also  need  to  »ub«1t  or  have  on  file  In  the  Gulf  of  Mexico 
Reolonal  Office  a  list  of  signatories  authorized  to  bind  the  partnership. 
Bidders  submitting  joint  bids  wst  state  on  the  bid  form  the  proportionate 
interest  of  each  participating  bidder  In  percent  to  a  wxlmo*  of  f Ive  declwl 
places,  e.g.,  50,12345  percent.  Other  docwaents  may   be  required  p^  bidders 
under  30  CFR  256.46.  Bidders  »rt   warned  against  violation  of  18  U.S.t.  i86Q, 
prohibiting  unlawful  cortlnatlon  or  Intimidation  of  bidders. 

4.  Bidding  Systems.  All  bids  submitted  at  this  sale  must  provide  for 
a  cash  bonus  of  $150  or  more  per  acre,  or  fractions  thereof.  All  1e«s« 
resulting  from  this  sale  will  provide  for  a  yearly  rental  payment  of  $3  per 
acre,  or  tractions  thereof.  All  leases  awarded  will  provide  for  a  mlniimm 
royalty  of  $3  per  acre,  or  fractions  thereof.  The  bidding  systens  to  be 
utilized  for  this  sale  apply  to  blocks  or  bidding  units  as  shown  on  nap  2 
(see  paragraph  12).  The  following  bidding  systems  will  be  used: 

(a )  Bonus  Biddl nq  with  a  12-1/2  Percent  Royalty. 
blocks  and  bidding  units  "offered  under  this  system  must  be 
a  cash  bonus  basis  with  a  fixed  royalty  of  12-1/2  percent. 


Bids  on  the 
submitted  on 


(b) 


Bonus  Bidding  with  a  16-2/3  Percent  Royalty. 
fered  under  this  system  must  be 


Bids  on  the 
submitted  on 


dding 

blocks  and  bidding  units  of 

a  cash  bonus  basis  with  a  fixed  royalty  of  16-2/3  percent. 

5,  Equal  Opportunity.  Each  bidder  must  have  submitted  by  the  Bid 
Submission  Deadline,  stated  in  paragraph  2.  the  certification  required  by 
41  CFR  60-1. 7(b)  and  Executive  Order  No.  11246  of  September  24.  1965.  as 
amended  by  Executive  Order  No.  11375  of  October  13,  1967,  on  the  Compliance 
Report  Certification  Form,  Form  1140-8  (June  1982),  and  the  Afflnnative  Action 
Representation  Fona,  Form  1140-7  (June  1982).  See  paragraph  14,  'Information 
to  Lessees.* 

6   Bid  Opening.  Bid  opening  will  begin  at  the  Bid  Opening  Time  stated 
in  paragraph  2.  TKe  opening  of  the  bids  is  for  the  sole  purpose  of  publicly 
announcing  bids  received,  and  no  b<ds  wm  be  accepted  or  rejected  at  that 
time   If  the  Department  is  prohibited  for  any  reason  from  opening  any  bid 
before  midnight  on  the  day  of  Bid  Opening,  that  bid  will  be  returned  unopened 
to  the  bidder  as  soon  thereafter  as  possible. 

7.  Deposit  of  Payinent.  Any  cash,  cashier's  checks,  certified  checks, 
or  bank  drafts  submitted  with  a  bid  will  be  deposited  by  the  Government  in 
an  Interest  bearing  account  In  the  U.S.  Treasury  during  the  period  the  bids 
ar«  being  considered.  Such  a  deposit  does  not  constitute  and  shall  not  be 
construed  as  acceptance  of  any  bid  on  behalf  of  the  United  States. 

8.  withdrawal  of  Blocks.  The  United  States  reserves  the  right  to  with- 
draw any  block  from  this  sale  prior  to  Issuance  of  a  written  acceptance  of  • 
bid  for  the  block. 

9   Acceptance,  Rejection,  or  Return  of  Bids  .  The  United  States  reserves 
the  right  to  reject  a'ny  and  all  bids,  "fn  any  case,  no  bid  will  be  accepted  and 
•  no  lease  for  any  block  or  bidding  unit  will  be  awarded  to  any  bidder,  unless: 


(a)  the  bidder  has  complied  with  all  requirements  of  this  Notice 
and  applicable  regulations; 

(b)  the  bid  Is  the  highest  valid  bid;  and 

(c)  the  aacunt  of  the  bid  has  been  determined  to  be  adequate  by 
the  authorized  officer. 

No  bonus  bid  will  be  considered  for  acceptance  unless  it  provides  for  a  cash 
bonus  In  the  amount  of  $150  or  more  per  acre,  or  fractions  thereof.  Any  bid 
submitted  which  does  not  conform  to  the  requirements  of  this  Notice,  the  OCS 
lands  Act,  as  amended,  or  other  applicable  regulations,  may  be  returned  to 
the  person  submitting  that  bid  by  the  RD  and  not  considered  for  acceptance. 

10.  Successful  Bidders.  Each  person  who  has  submitted  a  bid  accepted 
by  the  authorized  officer  will  be  required  to  execute  copies  of  the  lease, 
pay  the  balance  of  the  cash  bonus  bid  together  with  the  first  year's  annual 
rental  as  specified  below,  and  satisfy  the  bonding  requirements  of  30  CFR  256, 
Subpart  I. 

For  this  lease  sale,  HMS  will  utilize  procedures  for  the  electronic  funds 
transfer  (EFT)  payment  of  four-fifths  of  the  cash  bonus  bid  and  the  first 
year's  annual  rental  for  each  lease  Issued.  Successful  bidders  are  required 
to  submit  the  balance  of  the  bonus  and  the  first  year's  annual  rental  payment 
by  EFT  utilizing  the  Federal  Reserve  Conwunicatlons  System  and  the  Treasury 
Financial  Conmunications  System,  payable  to  the  Department  of  the  Interior— MMS. 

The  RO  will  provide  more  detailed  instructions  on  making  the  EFT  payments 
when  bidders  are  qualified  to  submit  bids  for  the  sale.  Bidders  are  referred 
to  30  CFR  218.155  (49  FR  8602,  March  8,  1984). 

11.  Leasing  Maps/Official  Protraction  Diagrams.  Blocks  or  bidding 
units  offered  for  Tease  may  b"e  located  on  the  following  Leasing  Maps/Official 
Protraction  Diagrams  which  may  be  purchased  from  the  Gulf  of  Mexico  Regional 
Office  (see  paragraph  14): 


(a)  Outer  Continental  Shelf  Leasing  Maps- 
12.  This  is  a  set  of  27  maps  which  sells  for  $17. 


-Louisiana  Nos.  1  through 


(b)  Outer  Continental  Shelf  Official  Protraction  Diagrams: 


NH  16-4  Mobile 

NH  16-7  Viosca  Knoll 

NH  15-12  Ewing  Bank 

NH  16-10  Mississippi  Canyon 

NG  15-3  Green  Canyon 

NG  15-6  Ualker  Ridge 

NG  16-1  Atwater  Valley 

NG  16-4  (No  Name) 


(revised  April  19,  1983) 
(revised  December  2.  1976) 
(revised  December  2,  1976) 
(revised  December  2.  1976) 
(revised  December  2,  1976) 
(revised  December  2,  1976) 
(revised  November  10,  1983) 
(approved  December  2,  1976). 


These  sell  for  $2  each. 
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12.     Description  of  the  Areas  Offere<i  for  Bids. 

(•)    Acreages  of  full  and  partial  blocks  occurring  at  the  neetlng 
of  nap  borders  appear  on  Leasing  Maps  and  Official   Protraction  Diagrams. 
Acreages  of  split  blocks  on  the  State-Federal  boundary  appear  on  the  set  of 
drawings  entitled  "Split  Blocks—Central  Gulf  of  Mexico,"  available  froai  the 
Gulf  of  Mexico  Regional  Office  (see  paragraph  14(a)).    Where  part  of  any  of 
the  above  full,  partial,  or  split  blocks  Is  under  lease  (as  Indicated  beloM), 
the  acreage  available  for  leasing  at  this  sale  Is  listed  in  the  docuaent 
entitled  "Central  Gulf  of  Mexico  Lease  Sale  98,  Open  Acreages  for  Blocks  with 
Allquots  Under  Lease,"  also  available  fro«  the  Gulf  of  Mexico  Regional  Office. 
A  list  entitled  "8(g)  Boundary  Blocks"  Is  also  available  from  the  Regional 
Office. 

(b)    Rcfcrtnccs  to  aaps  1,  2,  and  3  In  this  Notice  refer  to  the 
following  naps  which  are  available  on  reouest  fron  the  Gulf  of  Mexico  Regional 
Office: 


oesawmoM  or  ilocks  listib  repkesew  au.  reonuL  acrzace 

!      LUSED  tWLESS  OTHERWISE  lOTEP 


J.  entitled  "Central  Gulf  of  Mexico  Lease  Sale  98. 
pulatlons.  Lease  Terms,  and  Warning  Areas,  Proposed." 

Map  ?  entitled  "Central  Gulf  of  Mexico  Lease  Sale  98, 
Bidding  Systcas  and  Bidding  Units,  Proposed,"  refers 
largely  to  Royalty  Rates  and  Bidding  Units. 

Hap  3  entitled  "Central  Gulf  of  Mexico  Lease  Sale  98, 
Detailed  Maps  of  Biologically  Sensitive  Areai,  Proposed," 
pertains  to  areas  referenced  in  Stipulation  No.  2. 

(e)  In  several  instances  two  or  nore  blocks  have  been  Joined 
together  Into  bidding  units  totaling  less  than  5,760  acres.  Any  bid  subeiltted 
for  a  bidding  unit  having  two  or  nore  blocks  nust  be  for  all  of  the  unleased 
Federal  acreage  within  all  of  the  blocks  In  that  bidding  unit.  The  list  of 
those  bidding  units  with  their  acreages  appears  on  nap  2. 

(d)  The  areas  offered  for  leasing  Include  all  those  blocks  shown  on 
the  CCS  Leasing  Maps  and  Official  Protraction  Oiagrans  listed  In  paragraph  11 
(a)  and  (b),  except  for  those  blocks  or  partial  blocks  described  as  follows: 
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13.  Lease  Terms  and  Stipulations. 

(a)  Leases  resulting  from  this  sale  will  have  Initial  tertns  as 
shown  on  nap  1  and  will  be  on  Fom  MMS-2005  (August  1982).  Copies  of  the 
lease  font  are  available  fro*  the  Gulf  of  Mexico  Regional  Office. 

(b)  The  applicability  of  Stipulations  Nos.  1  through  6  that  will 
be  Included  In  leases  resulting  from  this  sale  Is  as  shown  on  map  1  and 
supplenented  by  references  In  this  Notice. 

Stipulation  Mo.  1—Protectlon  of  Cultural  Resources.         I 

(This  stipulation  will  apply  to  a11  blocks  offered  for  lease  In  this  sale.) 

(a)  "Cultural  resource"  neans  any  site,  structure,  or  object  of  historic 

or  prehistoric  archaeological  significance.  "Operations"  neans  any  drilling. 
Mining,  or  construction  or  placeaient  of  any  structure  for  exploration,  devel- 
opaent,  or  production  of  the  lease. 

(b)  If  the  Regional  Director  (RO)  believes  a  cultural  resource  nay  exist  In 
the  lease  area,  the  RD  will  notify  the  lessee  In  writing.  The  lessee  shall 
then  coeiply  with  subparagraphs  (1)  through  (3). 

(1)  Prior  to  connenclng  any  operations,  the  lessee  shall  prepare  a 
report,  as  specified  by  the  RD,  to  determine  the  potential  existence  of 
any  cultural  resource  that  nay  be  affected  by  operations.  The  report, 
prepared  by  an  archaeologist  and  geophyslclst,  shall  be  based  on  an 
assessment  of  data  fro*  renote- sen sing  surveys  and  of  other  pertinent 
cultural  and  envlronnental  Information.  The  lessee  shall  submit  this 
report  to  the  RD  for  review. 

(2)  If  the  evidence  suggests  that  a  cultural  resource  nay  be  present, 
the  lessee  shall  either: 

. 

(I)  Locate  the  site  of  any  operations  so  as  not  to 
adversely  affect  the  area  where  the  cultural  resource  [ 
may  be;  or 

(II)  Establish  to  the  satisfaction  of  the  RD  that  a 
cultural  resource  does  not  exist  or  will  not  be  adversely 
affected  by  operations.  This  shall  be  done  by  further 
archaeological  investigation,  conducted  by  an  archaeologist 
and  a  geophyslclst,  using  survey  equipment  and  techniques 
deemed  necessary  by  the  RD.  A  report  on  the  Investigation 
shall  be  submitted  to  the  RD  for  review. 

(3)  If  the  RD  determines  that  a  cultural  resource  Is  likely  to  be 
present  on  the  lease  and  may  be  adversely  affected  by  operations,  the 
RO  will  notify  the  lessee  Inaedlately.  The  lessee  shall  take  no  action 
that  may  adversely  affect  the  cultural  resource  until  the  RD  has  told 
the  lessee  how  to  protect  it. 


(c)  If  the  lessee  discovers  an/  cultural  resource  while  conducting  operations 
on  the  lease  area,  the  lessee  shall  report  the  discovery  itnnedlately  to  the  RO. 
The  lessee  shall  make  every  reasonable  effort  to  preserve  the  cultural  resource 
until  the  RO  has  told  the  lessee  how  to  protect  1t. 

Stipulation  No.  2--Protect1on  of  High  Relief  Banks. 

(This  stipulation  will  be  Included  In  leases  located  In  the  areas  so  Indicated 
on  naps  1  and  3  described  In  paragraph  12.  The  high  relief  banks  with  their 
appropriate  "no  activity"  Isobaths  are  listed  below.) 


Bank  Name 

18  Fathom  Lump 
Bouma  Bank 
Rezak  Bank 
Sidner  Bank 
Sonnler  ftank 
Sackett  Bank 
Ewing  Bank 
Diaphus  Bank 
Alderdlce  Bank 
Parker  Bank 
Fishnet  Bank 
Jakkula  Baek 
Sweet  Bank^ 

28  Fathon  Bank 

29  Fathom  Bank 
Bright  Bank 
Geyer  Bank  - 
MacNell  Bank' 


Isobath  (meters) 

85 
85 
85 
85 
85 
85 
85 
85 
80 
85 
76 
85 
85 
85 
64 
85 
85 
82 


^  The  Sweet  Bank  Stipulation  will  contain  only  this  sentence:  "No 
structures,  drilling  rigs,  or  pipelines  will  be  allowed  within  the 
85-meter  Isobath." 

^  Western  Gulf  of  Mexico  bank  with  portion  of  3-M11e  Zone  ImCentral 
Gulf  of  Mexico. 

(a)  No  structures,  drilling  rigs,  or  pipelines  will  be  allowed  within  the 
Isobaths  of  the  banks  listed  above. 

(b)  Operations  within  the  area  shown  as  "1-M11e  Zone"  on  map  3  shall  be 
restricted  by  shunting  all  drill  cuttings  and  drilling  fluids  to  the 
bottom  through  a  down-pipe  that  terminates  an  appropriate  distance,  but 
no  more  than  10  meters,  fron  the  bottom. 

(c)  Operations  within  the  area  shown  as  "3-M11e  Zone"  on  map  3  shall  be 
restricted  as  specified  In  either  (1)  or  (2)  below  at  the  option  of  the 
lessee. 
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(1)  All  drill  cutting^  and  drilling  fluids  must  be  disposed  of  by 
shunting  the  material  to  the  bottom  through  a  down-pipe  that  terminates 
•n  appropriate  distance,  but  no  more  than  10  meters,  from  the  bottom. 
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(2)     The   operator  (lessee)  shall  submit  a  nonUorlng  plan.  The 
•wnltorlng  plan  will  be  designed  to  assess  the  effects  of  oil  and 
gas  exploration  and  development  operations  on  the  blotic  coiiinunltles 
of  the  nearby  banks. 

The  nonltorlng  program  shall  Indicate  that  the  aionltorlng  Investigations 
will  be  conducted  by  qualified.  Independent  scientific  personnel,  and 
that  these  personnel  and  all  required  equipment  will  be  available  at 
the  time  of  operations.  The  monitoring  team  will  submit  Its  findings 
to  the  Realonal  Director  (RD)  on  a  schedule  established  by  the  RO,  or 
liwediately  in  case  of  lapilnent  danger  to  the  biota  of  the  bank  resulting 
directly  from  drilling  or  other  operations.  If  1t  Is  decided  that 
surface  disposal  of  drilling  fluids  or  cuttings  presents  no  danger  to 
.  the  bank,  no  further  monitoring  of  that  particular  well  or  platform 
will  be  required.  If,  however,  the  monitoring  program  indicates  that 
the  biota  of  the  bank  are  being  harmed,  or  If  there  is  a  great  likelihood 
that  operation  of  that  particular  well  or  platform  may  cause  harm  to  the 
biota  of  the  bank,  the  RO  shall  require  shunting  as  specified  In 
subparagraph  (1)  above  or  other  appropriate  operational  restrictions. 

Stipulation  No.  3— Live  Bottom  Areas. 

(This  stipulation  will  bt  Included  in  leases  located  in  the  areas  indicated 
on  wp  1  described  In  paragraph  12.) 

Prior  to  any  drilling  activity  or  the  construction  or  placement  of  any 
Structure  for  exploration  or  development  on  this  lease.  Including  but  not 
limited  to  well  drilling  and  pipeline  and  platform  placement,  the  lessee 
•111  submit  to  the  Regional  Director  (RD)  a  bathymetry  map.  prepared  utilizing 
remote  sensing  and/or  other  survey  techniques.  This  nap  will  Include  interpre- 
tations for  the  presence  of  Hve  bottom  areas  within  a  minimum  of  1.820  meters 
radius  of  a  proposed  exploration  or  production  activity  site. 

For  the  purpose  of  this  stipulation,  'live  bottom  areas"  are  defined  as 
those  areas  which  contain  biological  assemblages  consisting  of  such  sessile 
Invertebrates  as  sea  fans,  sea  whips,  hydroids,  anemones,  ascidians,  sponges, 
bryozoans,  seagrasses,  or  corals  living  upon  and  attached  to  naturally 
occurring  hard  or  rocky  formations  with  rough,  broken,  or  smooth  topography; 
or  whose  lithotope  favors  the  accumulation  of  turtles,  fishes,  and  other  fauna. 
If  it  is  determined  that  the  remote  sensing  data  indicate  the  presence  of  hard 
or  live  bottom  areas,  the  lessee  will  also  submit  to  the  RD  photodocumentation 
of  the  sea  bottom  near  proposed  exploratory  drilling  sites  or  proposed  platform 
locations. 

If  it  Is  detennined  that  live  bottom  areas  might  be  adversely  impacted  by  the 
proposed  activities,  then  the  RD  will  require  the  lessee  to  undertake  any 
measure  deemed  economically,  environmentally,  and  technically  feasible  to 
protect  live  bottom  areas.  These  measures  may  include,  but  are  not  limited 
to,  the  following: 

(a)  the  relocation  of  operations  to  avoid  live  bottom  areas; 

(b)  the  shunting  of  all  drilling  fluids  and  cuttings  In  such 
•  manner  as  to  avoid  live  bottom  areas; 
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(c)  the  transportatlo*  of  drilling  fluids  and  cuttings  to 
approved  disposal  sites;  and 

(d)  the  monitoring  of  live  bottom  areas  to  assess  the  adequacy 

of  any  mitigation  measures  taken  and  the  Impact  of  lessee  initiated 
activities. 

Stipulation  No.  4—Wllitary  Warning  Areas. 

(This  stipulation  will  be  included  in  leases  located  within  each  warning 
area,  as  shown  on  map  1  described  in  paragraph  12.) 

Warning  Areas  Comand  Headquarters 
Central  Planning  Area 


Warning  Areas 
W-155 


W-453 


Warning  Areas 
Command  Headquarters 

Naval  Air  Training  Comnand 
Training  Wing  Six 
Naval  Air  Station 
Pensacola,  Florida  32508 

159th  Tactical  Fighter  Group 

Air  National  Guard 

U.S.N.A.S.  NOLA 

New  Orleans,  Louisiana  70143-0200 


W-92 


Eglln  Water 
Test  Area  1  and  3 


Naval  Air  Station 
New  Orleans,  Louisiana 


70143 


(a)  Hold  Harmless 


Conmander 

Armament  Division 

Eglin  Air  Force  Base.  Florida 


32542 


Whether  or  not  compensation  for  such  damage  or  Injury  might  be  due  under  a 
theory  of  strict  or  absolute  liability  or  otherwise,  the  lessee  assumes  all 
risks  of  damage  or  Injury  to  persons  or  property  which  occurs  in,  on,  or 
above  the  Outer  Continental  Shelf,  to  any  person  or  persons  or  to  any  property 
of  any  person  or  persons  who  tre  agents,  employees,  or  invitees  of  the  lessee, 
Its  agents,  Independent  contractors  or  subcontractors  doing  business  with  the 
lessee  In  connection  with  any  activities  bedng  performed  by  the  lessee  In,  on, 
or  above  the  Outer  Continental  Shelf,  If  such  injury  or  damage  to  such  person 
or  property  occurs  by  reason  of  the  activities  of  any  agency  of  the 
U.S.  Government,  Its  contractors  or  subcontractors,  or  any  of  their  officers, 
agents,  or  employees,  being  conducted  as  a  part  of,  or  in  connection  with, 
the  programs  and  activities  of  the  command  headquarters  listed  in  the  table 
above. 
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NotwUhsUndIng  any  HnlUtlons  of  the  lessee's  liability  In  section  14  of 
the  lease,  the  lessee  assuws  the  risk  whether  such  Injury  or  danage  Is 
caused  In  whole  or  In  part  by  any  act  or  omission,  regardless  of  negligence 
or  fault,  of  the  United  States.  Its  contractors  or  subcontractors,  or  any 
of  their  officers,  agents,  or  employees.  The  lessee  further  agrees  to 
1ndc«i1fy  and  save  harmless  the  United  States  against  all  claims  for  loss, 
damage,  or  Injury  sustained  by  the  lessee,  and  to  Indemnify  and  save 
harmless  the  United  States  against  all  claims  for  loss,  damage,  or  injury 
sustained  by  agents,  employees,  or  Invitees  of  the  lessee.  Its  agents,  or 
any  Independent  contractors  or  subcontrectors  doing  business  with  the  lessee 
In  connection  with  the  programs  and  activities  of  the  aforementioned  military 
Installations  and  agencies,  whether  the  same  be  caused  In  whole  or  In  part  by 
the  negligence  or  fault  of  the  United  States.  Its  contractors  or  subcontractors, 
or  any  of  their  officers,  agents,  or  employees  and  whether  such  claims  might 
be  sustained  under  theories  of  strict  or  absolute  liability  or  otherwise. 

(b)  Electromagnetic  Emissions  | 

The  lessee  agrees  to  control  Its  own  electromagnetic  emissions  and  those  of 
1t<  agents,  employees.  Invitees,  Independent  contractors  or  subcontractors 
emanating  from  Individual,  designated  warning  areas  In  accordance  with 
requirements  specified  by  the  comander  of  the  command  headquarters 
listed  In  the  table  above  to  the  degree  necessary  to  prevent  damage  to  or 
unacceptable  Interference  with  Department  of  Defense  flight,  testing,  or 
operations  activities  conducted  within  Individual,  designated  warning  areas. 
Necessary  monitoring,  control,  and  coordination  with  the  lessee.  Its  agents, 
employees.  Invitees,  Independent  contractors  or  subcontractors,  will  be 
affected  by  the  commander  of  the  appropriate  onshore  military  Installation 
conducting  operations  in  the  particular  warning  area;  provided,  however, 
that  control  of  such  electromagnetic  emissions  shall  permit  at  least  one 
continuous  channel  of  coMwnlcatlon  between  a  lessee,  its  agents,  employees. 
Invitees,  Independent  contractors  or  subcontractors,  and  onshore  facilities. 

(c)  Operational  Controls 

The  lessee  agrees  that,  prior  to  operating  or  causing  to  be  operated  on  Its 
behalf  boat  or  aircraft  traffic  Into  individual,  designated  warning  areas,  the 
lessee  shall  coordinate  and  comply  with  instructions  from  the  coimiander  of  the 
Individual  command  headquarters  listed  In  the  table  above.  Such  coordination 
and  Instruction  will  provide  for  positive  control  of  boats  and  aircraft 
operating  In  the  warning  areas  at  all  times. 

Stipulation  Ho.  5--Suspcns1on  of  Operations. 

(This  stipulation  will  be  Included  In  leases  on  blocks  in  water  depths  of 
400-900  meters  as  shown  on  map  1  described  In  paragraph  12.) 

The  Director  shall  suspend  or  temporarily  prohibit  production  or  any  other 
operation  or  activity  pursuant  to  this  lease  If  such  suspension  or  cessation 
of  operations  or  activities  Is  necessary  to  complete  operations  or  activities 
described  In  a  development  and  production  plan  approved  by  the  Regional 
Director  pursuant  to  30  CFR  250.34-2  and  250.12(b)(4)(c). 


Stipulation  No.  6— Military  Impact  Zone. 

Two  options  for  Joint  usage  of  Warning  Area  W-155  are  under  discussion. 
Either  of  these  options  would  only  apply  to  leases  Issued  as  a  result 
of  Sale  98  and  future  leases  as  appropriate.  Connents  on  the  stipulation, 
the  alternative  approach,  and  timing  of  the  offering  presented  are  requested 
from  all  Interested  parties.  Including  reconnendatlons  on  the  Initial  location 
of  the  area  to  be  reserved  for  naval  operations. 

(a)  The  first  option  Is  the  stipulation  as  presented  below. 

The  Departments  of  Defense  and  Interior  are  discussing  a  proposal  to  lease 
blocks  listed  In  Stipulation  No.  6.'  This  stipulation  would  control  timing 
and  placement  of  drilling  structures  In  H-155.  Surface  structures  would 
be  consolidated  Into  one  or  more  contiguous  areas  of  fixed  size  at  any  one 
time  during  the  exploratory  stage.  This  consolidation  will  provide  sufficient 
hT^^   to  remain  for  the  use  of  the  Navy  so  that  a  40-  by  40-mne  aircraft  carrier 
operating  area  remains  in  W-155.  The  lease  which  first  receives  approval 
of  a  Plan  of  Exploration  will  establish  a  •drilling  window"  area  and,  until 
this  area  Is  vacated,  no  other  leases  outside  this  area  that  would  conflict 
with  the  minimum  Navy  "area  may  be  drilled.  Depending  on  the  locations  of 
wells,  more  than  one  window  may  exist.  Meanwhile,  1n  the  remaining  part 
of  W-155,  a  restricted  area  (40  by  40  miles)  will  exist  for  exclusive  use  of 
the  Navy  for  carrier  operations,  and  no  drill  rigs  will  be  allowed  In  this 
area  unless  the  Navy  mission  can  be  accoomodated.  Further,  leases  on  which 
drilling  Is  allowed  will  be  alternated  to  maximize  exploration  of  the  leased 
area:  I.e.,  carrier  operations  would  shift  to  the  area  first  drilled,  and 
new  drilling  would  occur  In  the  area  vacated  by  the  carrier.  Offering 
these  blocks  with  this  stipulation  In  Sale  98  constitutes  one  option  for 
Joint  usage  In  this  area. 

Stipulation  Wo.  6 

(This  stipulation  will  be  Included  In  leases  for  the  following  blockr 
located  In  military  operating  area  W-155.) 
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The  placwwnt,  location,  an<}  p1ann«<j  periods  of  operation  of  surface 
structures  on  this  lease  during  the  exploration  stage  are  subject  to 
approval  by  the  Regional  Director  (RC)  after  the  review  of  an  operator's 
Plan  of  Exploration  (POE).  Prior  to  approval  of  the  POE,  the  RD  shall 
consult  with  the  Commander,  Naval  Air  Training  Command,  Naval  Air  Station, 
Corpus  Chrlsti,  Texas.  78419,  In  order  to  determine  the  POE's  compatibility 
with  scheduled  military  operations.  The  POE  will  serve  as  the  Instrument 
for  promoting  a  predictable  and  orderly  distribution  of  surface  structures, 
determining  the  location  and  density  of  such  structures,  and  maximizing 
exploration  while  minlmlzipg  conflicts  with  Department  of  Defense  activities. 
A  POE  will  be  disapproved  In  accordance  with  250.34. I(e)(2)(i11)  if  it  Is 
determined  that  the  proposed  operations  will  result  in  Interference  with 
scheduled  military  missions  in  such  a  manner  as  to  possibly  jeopardize 
the  national  defense  or  to  pose  unacceptable  risks  to  life  and  property, 
'tortover,  if  there  1$  a  serious  threat  of  harm  or  damtae  to  life  or  proptrty 
or  If  It  It  1«  the  interest  of  national  security  or  defense,  approved 
optratlons  My  be  suspended  in  accordance  with  30  CFR  250.l2(a)(l)(11)  and 
(111).  If  operations  are  suspended  or  otherwise  temporarily  prohibited,  the 
tern  of  the  lease  shall  automatically  be  extended  for  a  period  of  time 
equivalent  to  th«  period  that  the  suspension  or  prohibition  is  In  effect. 

(b)  The  second  option  is  to  defer  now  a  fixed  40-  by  40-mile  aircraft  carrier 
optratinq  area  within  H-1S5.  No  leasing  would  be  permitted  in  that  deferred 
»rti   for  a  period  of  4  years  after  the  Sale  98  sale  date.  Remaining  blocks  in 
M-15S  would  be  leased  with  no  restrictions.  After  the  4-year  period,  drilling 
results  In  adjacent  areas  would  be  evaluated  to  determine  if  relocation  of 
the  carrier  operating  area  could  be  advantageous  and  feasible. 

The  following  blocks  proposed  for  deferral  are  located  in  the  Eastern  Gulf 
Planning  Area  and  hence  do  not  constitute  deferrals  from  Sale  98:  NH  16-8, 
Destin  Dome,  Blocks  47  through  54,  58  through  60,  91  through  98,  101  through 
104,  135  through  148,  179  through  192,  223  through  234,  267  through  279,  311 
through  324,  355  through  368,  399  through  412,  443  through  456.  492  through 
500.  and  542  through  544.  " 

The  Department  is  also  considering  holding  Sale  98  in  two  parts.  Part  1 
would  not  include  the  above  listed  blocks.  They  would  constitute  Sale 
98— Part  2,  to  be  held  at  the  same  time  as  Sale  94— Eastern  Gulf  of  Nexico 
(tentatively  scheduled  for  November  1985).  This  would  allow  W-155  to  be 
offered  In  Its  entirety  at  one  time.  The  same  lease  options  {(a)  and  (b)) 
would  be  considered. 

Comments  on  the  stipulation,  deferral  option,  and  the  possibility  of 
holding  this  sale  In  two  parts  are  solicited.  Respondents  are  Invited  to 
indicate  a  preferred  combination  of  these  approaches  or  alternatives,  if 
appropriate.  Comments  should  be  directed  to  the  address  stated  in 
paragraph  14  (h)  and  are  due  within  60  days  following  publication  of  this 
Notice. 
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14.  Information  to  Lessees. 

(a)  Information  on  Leasing  Maps.  There  1s  available  from  the  Gulf 
of  Mexico  Regional  Office  a  set  oT drawings  entitled  "Split  Blocks— Central 
Gulf  of  Mexico,"  depicting  the  State-Federal  boundary,  including  the 
acreage  on  the  Federal  side  of  the  line.  For  complete  information  on  any 
of  the  subjects  mentioned  in  this  Notice,  Including  copies  of  the  various 
documents  identified  as  available  from  the  Gulf  of  Mexico  Regional  Office, 
prospective  bidders  should  contact  the  Public  Information  Unit  at  the 
address  stated  in  paragraph  2,  either  in  writing  or  by  telephone  (504) 
838-0519  or  838-0527. 

(b)  Information  on  Navigation  Safety.  Operations  on  some  of  the 
blocks  offered  for  lease  may  be  restricted  by  designation  of  fairways, 
precautionary  zones,  anchorages,  safety  zones,  or  traffic  separation 
schemes  established  by  the  U.S.  Coast  Guard  pursuant  to  the  Ports  and 
Waterways  Sa.fety  Act  (33  U.S.C.  1221  et.  seq.)  as  amended;  or  in  connection 
with  the  Louisiana  Offshore  Oil  Port  (LOOP)  for  blocks  57  and  59.  Grand 
Isle  area.  U.S.  Corps  of  Engineers  permits  »re   required  for  construction 
of  any  artificial  islands,  installations,  and  other  devices  permanently  or 
temporarily  attache<t  to  the  seabed  located  on  the  DCS  in  accordance  with 
section  4(e)  of  the  DCS  Lands  Act.  as  amended. 

Prospective  bidders  should  be  aware  of  a  Coast  G-.^rd  study  of  port  access 
routes  in  the  Gulf  of  Mexico.  Notice  of  this  study  was  published  in  the 
Federal  Register  on  March  19,  1984.  at  49  FR  10127.  with  an  additional 
reference  on  April  12,  1984,  at  49  FR  14538.  The  Study  will  evaluate 
alternative  routing  measures  for  the  Galveston  and  LOOP  approaches.  The 
results  of  this  study  could  cause  restrictions  on  the  manner  in  which 
specific  offshore  areas  leased  after  March  19,  1984,  may  be  explored  and 
developed.  In  the  Central  Gulf  of  Mexico,  the  following  map  areas  and  blocks 
art  affected  (reference  Outer  Continental  Shelf  Leasing  Maps— Louisiana): 

(1)  Mest  Cameron  Area,  South  Addition  -  Map  IB 

Blocks  468.  469.  471,  472.  473,  474,  475,  495,  and  496 

(2)  Grand  Isle  Area  -  Map  7 
Blocks  67.  68.  69.  and  80 

(3)  Mest  Delta  Area  South  Addition  -  Map  8A 

Blocks  119.  120.  135.  136,  139,  150,  151,  and  153 

For  additional  Information,  prospective  bidders  should  contact  Lt.  Commander 
M.  U.  Brown.  Assistant  Marine  Port  Safety  Officer.  Sth  Coast  Guard  District. 
Hale  Boggs  Federal  Building,  New  Orleans,  Louisiana  (Phone:  (504)  589-6901). 

(c)  Infomation  on  WOU  with  DOT  on  Pipelines.  Bidders  are  advised 
that  the  Departments  of  the  Interior  and  fransportation  have  entered  into  a 
Memorandum  of  Understanding  dated  May  6.  1976,  concerning  the  design,  instal- 
lation, operation,  and  maintenance  of  offshore  pipelines.  Bidders  should 
consult  both  Departments  for  regulations  applicable  to  offshore  pipelines. 
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(d)  Inforration  on  Uritlzatlor..  Bidders  are  advised  that,  1n 
accordance  with  section  16  of  ea"ch  "lease  offered,  the  lessor  nay  require 

a  lessee  to  operate  ur.der  a  unit,  pooling,  or  drilling  aareer«nt,  and  that 
the  lesser  will  give  particular  consideration  to  requiring  unitization  in 
instances  where  one  or  rore  reservoirs  underlie  two  or  Rure  leases  with  a 
different  royalty  rate  or  a  net  profit  share  payment. 

(e)  Infonration  on  lO-Vear  Leases.  For  those  blocks  identified 

as  having  lease  terms  with  an  initial  period  of  10  years,  bidders  are  advised 
that  pursuant  to  30  CFR  250.34-l(a)(3].  the  lessee  shall  submit  to  the  MKS 
either  an  exploration  plan  or  a  general  statenent  of  exploration  intention 
prior  to  the  end  of  the  ninth  lease  year. 

(f )  InforiMtion  on  Affirmative  Action.  RevUion  of  Department  of 
Labor  regulations  on  Affirmative  Action  requirements  for  Government  contractors 

!  including  lessees)  have  been  deferred,  pending  review  of  those  regulations 
see  Federal  Register  of  August  25,  1981,  at  46  FR  42865  and  42968).  Should 
changes  become  effective  at  any  time  before  the  issuance  of  leases  resulting 
from  this  sale,  section  18  of  the  lease  form  (Form  MHS-2005,  August  1982). 
Mculd  be  deleted  from  leases  resulting  from  this  sale.  In  addition,  existing 
stocks  of  the  Affirmative  Action  forms  described  in  paragraph  5  of  this  Notice 
contain  language  that  would  be  superseded  by  the  revised  regulations  at 
41  CFR  60-1. 5(a)(1)  and  60-1. 7(a)(1).  Fending  the  issuance  of  revised 
versions  of  Foms  11(0-7  and  1140-8,  submission  of  Form  1140-7  (June  1982) 
and  Form  1140-8  (June  IS82)  will  not  invalidate  an  otherwise  acceptable  bid, 
and  the  revised  regulations'  requirements  will  be  deemed  to  be  part  of  the 
existing  Affirmative  Action  forms. 

(g)  InforBation  on  Ordnance  Disposal  Areas.  Bidders  are  cautioned 
as  to  the  existence  of  two  inactive  ordnance'  disposal  areas  in  the  Hississippi 
Canyon  area,  as  shown  on  nap  1  described  In  paragraph  12.  These  areas  were 
used  to  dispose  of  ordnance  of  unknown  composition  and  quantity.  The  western- 
most area  has  not  been  used  for  over  15  years.  Uater  depths  in  this  area  range 
froK  750  to  1,525  meters.  Bottom  sediments  in  both  areas  are  generally  soft, 
consisting  of  silty  clays.  Exploration  and  development  activities  in  these 
areas  require  precautions  connensurate  with  the  potential  hazards. 

The  U.S.  Air  Force  has  released  an  indeterminable  amount  of  unexploded 
crdr.ance  throughout  Eglin  Water  Test  Areas  1  and  3.  The  exact  location  of 
the  unexploded'ordnance  is  unknown,  and  lessees  are  advised  that  all  lease 
blocks  included  in  this  sale  within  these  water  test  areas  should  be  considered 
potentially  hazardous  to  drilling  and  platform  and  pipeline  placement 

(h)  Information  on  Shallow  Hazards.  Federal  regulation 
(30  CFR  250.34)  requires  a'Te'ssee  to  conduct  shallow  hazards  and  other 
geological  and  geophysical  surveys  that  are  necessary  for  the  evaluation 
of  activities  to  be  carried  out  under  a  proposed  exploration  or  development/ 
production  plan  or  activities  being  carried  out  under  an  approved  plan. 

Data  collection  by  the  lessee  on  a  lease,  and  when  necessary,  off  a  lease, 
will  be  analyzed  and  subritted  by  the  lessee  and  then  reviewed  and.  when 
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necessary,  reanalyzed  by  the  RD  to  ensure  that  drilling,  development,  and 
production  activities  can  be  conducted  in  an  acceptable  manner  with  minimum 
risk  or  damage  to  human,  marine,  and  coastal  environments.  Based  on  the 
review  and  analysis  of  the  data  received  and  other  available  data  and  infor- 
mation, the  RO  either  approves  or  requires  modification  to  an  exploration 
or  development/production  plan  or  application  for  permit  to  drill,  or 
•  recoflinends  that  the  Director,  HMS,  temporarily  prohibit  or  suspend  the 
conduct  of  exploration  or  development/production  activities,  according  to 
provisions  of  the  OCS  Lands  Act,  as  amended,  and  appropriate  regulations. 
Existing  regulations  authorize  the  RD  to  take  whatever  steps  are  necessary 
to  assure  safe  operations  offshore,  whether  shallow  hazards  are  delineated 
before  or  after  the  lease  sale. 

(1)  Information  on  Disputed  Blocks.  Bidders  are  advised  that  the 
blocks  below  are  involved  Yn  boandary  dispute  litigation  between  the 
United  States  and  the  States  of  Mississippi  and  Alabama.  A  United  States 
Supreme  Court  decision  In  the  matter  Is  possible  before  the  final  Notice  of 
Sale.  The  blocks  will  be  offered  only  if  the  Supreme  Court  rules  that  the;y 
are  within  Federal  Jurisdiction  or  If  agreements  for  their  offering  are 
reached  with  affected  States  pursuant  to  section  7  of  the  OCS  Lands  Act, 
as  amended.  The  affected  blocks  are  on  the  OCS  Official  Protraction 
Diagram  NH  16-4,  Mobile:  Blocks  629  through  633.  671  through  679.  681. 
686  through  688,  718  through  720,  722,  729  through  732,  765  through  768, 
809  through  816.  and  818  through  820. 

Bidders  »n  advised  that  the  States  of  Alabama  and  Mississippi  prohibit  an> 
discharge  from  oil  and  gas  activities  on  State  leases  in  Mississippi  Sound. 
Should  agreements  be  reached  with  these  States  for  Federal  offering  of 
these  blocks,  the  following  stipulation  might  be  applied  on  the  following  blocks: 
Official  Protraction  Diagram  NH  16-4.  Mobile:  629  through  633.  671  through  679. 
681.  686  through  688.  718  through  720.  722,  and  729  through  732. 

No  discharges  of  any  kind  (including  drilling  fluids, 
drill  cuttings,  food  and  sanitary  wastes,  trash  and 
garbage,  machinery  cooling  water,  distilling  unit 
brines,  produced  waters,  etc.)  shall  be  made  into  the 
waters  of  Mississippi  Sound  froai  any  activity  conducted 
under  the  terns  of  this  lease. 

Coments  on  this  proposed  stipulation  are  requested  from  all  Interested 
parties.  Including  recoMnendations  of  alternative  procedures  for  disposal 
outside  this  area.  Coawents  are  due,  within  60  days  following  publication 
of  this  Notice,  to  the  Chief,  Offshore  Leasing  Management  Division, 
Minerals  Management  Service,  Mall  Stop  645,  12203  Sunrise  Valley  Drive. 
Reston.  Virginia  22091.  Hand  deliveries  may  be  made  to  Room  2515. 
Department  of  the  Interior  Building.  18th  and  C  Streets.  N.M..  Washington. 
D.C.  20240. 

15.  PCS  Orders.  Operations  on  all  leases  resulting  from  this  sale 
will  be  conducted  in  accordance  with  the  provisions  of  all  Gulf  of  Mexico 
OCS  Orders,  as  of  their  effective  dates,  and  any  other  applicable  OCS  Order 
as  It  becomes  effective. 
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DEPARTMEHT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  specify,  in 
accordance  with  applicable  law  and  on 
the  basis  of  information  available  to  the 
Department  of  Labor  from  its  study  of 
local  wage  conditions  and  from  other 
sources,  the  basic  hourly  wage  rates  and 
fringe  benefit  payments  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  the  character  and  in  the 
localities  specified  therein. 

The  determinations  in  these  decisions 
of  such  prevailing  rates  and  fringe 
benefits  have  been  made  by  authority  of 
the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3. 1931.  as  amended  (46  Stat. 
1494.  as  amended.  40  U.S.C.  278a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  part  1  of 
subtitle  A  of  title  29  of  Code  of  Federal 
Regulations.  Procedure  for 
Predetermination  of  Wage  Rates,  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Orders  9-83.  48  FR  35736  (1983),  and  6- 
84,  49  FR  32473  (1984).  The  prevailing 
rates  and  fringe  benefits  determined  in 
these  decisions  shall,  in  accordance 
with  the  provisions  of  the  foregoing 
statutes,  constitute  the  minimum  wages 
payable  on  Federal  and  federally 
assisted  construction  projects  to 
laborers  and  mechanics  of  the  specified 
classes  engaged  on  contract  work  of  the 
character  and  in  the  localities  described 
therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 


determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
construction  industry  wage 
determination  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination  decisions 
are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 
Accordingly,  the  applicable  decision 
together  with  any  modifications  issued 
subsequent  to  its  publication  date  shal) 
be  made  a  part  of  every  contract  for 
performance  of  the  described  work 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevailing  wage  law  and  29  CFR  Part  5. 
The  wage  rates  contained  therein  shall 
be  the  minimum  paid  under  such 
contract  by  contractors  and 
subcontractors  on  the  work. 

Modifications  and  Supersedeas 
Decisions  to  General  Wage 
Determination  Decisions 

Modifications  and  supersedeas 
decisions  to  general  wage  determination 
decisions  are  based  upon  information 
obtained  concerning  changes  in 
prevailing  hourly  wage  rates  and  fringe 
benefit  payments  since  the  decisions 
were  issued. 

The  determinations  of  prevailing  rates 
and  fringe  benefits  made  in  the 
modifications  and  supersedeas 
decisions  have  been  made  by  authority 
of  the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931.  as  amended  (46  Stat. 
1494,  as  amended,  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  Part  1  of 
Subtitle  A  of  Title  29  of  Code  of  Federal 
Regulations,  Procedure  for 
Predetermination  of  Wage  Rates,  48  FR 


19533  (1983)  and  of  Secretary  of  Labor's 
Order,  6-84.  49  FR  32473  (1984).  The 
prevailing  rates  and  fringe  benefits 
determined  in  foregoing  general  wage 
determination  decisions,  as  hereby 
modified,  and/or  superseded  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  in  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Modifications  and  supersedeas 
decisions  are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  wages  determined  as  prevailing  is 
encouraged  to  submit  wage  rate 
information  for  consideration  by  the 
Department.  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  obtained 
by  writing  to  the  U.S.  Department  of 
Labor,  Employment  Standards 
Administration,  Wage  and  Hour 
Division,  Office  of  Program  Operations, 
Division  of  Wage  Determinations, 
Washington,  D.C.  20210.  The  cause  for 
not  utilizing  the  rulemaking  procedures 
prescribed  in  5  U.S.C.  553  has  been  set 
forth  in  the  original  General 
Determination  Decision. 

Modifications  to  General  Wags 
Determination  Decisions 

The  numbers  of  the  decisions  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  with 
each  State. 


Connaclicul:  CTS4-30ie.. 

Naw  York: 

NV83-3032 

NV83-3027 

NY81-30e2 


T>mwm)ttit*^  PA84-3000.. 
WMtimglon:  WAM-5040... 


JurwS.  1984 

Juty  29   1963 
July  22.  1963. 
Sapt  11.  1961. 
Jwi   13.  1964. 
Nov.  I«,  1964. 


Signed  at  Washington.  D.C .  this  28th  day 
of  Decemt)«r  1964. 

lames  L.  Valin. 

Assistant  Administrator. 
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Bmic 

Hourty 

RatM 


Fringe 
Btntfits 


DECISION  NO.  CT84-3016  - 

MOD.  #9 
(49  FR  23980  -  June  8, 

1984) 
STATEWIDE,  CONNECTICUT 

OMIT:  I 


Modification  #4,  published  July  27,  1984. 
ADD; 

To  Classification  Descriotions  for 
LABORERS  (BUILDING  CONSTRUCTION) : 
Group  6:   Asbestos  removal  laborer 

To  FOOTNOTES: 

t.  B,  C  &  D,  provided  the  employee 

works  three  days  during  the  week  of 
tne  holiday  and  the  working  day 
after  the  holiday. 

CHANGE : 


IRONWORKERS: 

Ornamental;  Reinforcing; 

Structural  and  Precast 

Concrete  Erection 
LABORERS  (BUILDING) : 

Group  1 

Group  2 

Group  3 

Group  4 

Group  5 

GrouD  6 


MODIFICATION  P.  1 

DECISION  NO.  NY83-3032  - 


PLUMBERS  &  STEAMFITTERS 
AREA  9  (for  all  construc- 
tion work) 


18.50 

12.65 
12.90 
13.40 
13.15 
12.65 
13.15 


21.81 


5.93+j 

2.80+t 
2.80+t 
2.80+t 
2.80-^t 
2.80+t 
2.80+t 


3.40+g 


MOD.  »4 
(4  8  FR  34  629  -  July  29, 

1983) 
BRONX,  KINGS,  NEW  YORK, 
QUEENS  &  RICHMOND  COUNT IE£i 
NEW  YORK 

CHANGE: 


METALLIC   LATHERS    &   REIWX3R 
CING   IRON  WORKERS 


NY83-3027    - 


Houriy 
RatM 


Frtnfft 
Bwitfits 


DECISION  NO. 

MOD .  »  5 
(48  FR  33622  -  July  22, 

1983) 
NASSAU  k    SUFFOLK  COHNTTES, 
NEW  YORK 

CHANGE: 


20.99 


u. 


05+g 


METALLIC  LATHERS  i  REINFOR- 
CING IRON  WORKERS 

DECISION  NO.  NY81-3062  - 


110)).  »12 
(46  FR  45530  -  Sept.  11. 

1981) 
WESTCHESTER  COUNTY,  NEW- 
YORK 

CHANGE: 

METALLIC    LATHERS    i    REINFOR- 
CING   IRON  WORKERS 


20.99 


20;  99 


5.05+g 


5.05+g 
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■       '- 

PA84-3  000   - 

MODIFICATION   P 

.    2 

\ 

1 

DECISION   NO. 

■«ic 

HMrty 

Ralw 

Fr«Rfa 

•WMfHS 

Basic 
Hmirty 

R«tM 

Frlitft 

1 

MOD.    #7 

DEC IS 10 

(4  9  FR  1851    -  January   13, 

POWER   EQUIPMENT  OPERATOR^: 

■ 

1984) 

HEAVY    &    HIGHWAY   CONSTRUC- 

TRUCK   D 

Al 1 egheny ,    Arms  trong , 

TION 

■ 

HEAVY    & 

Beaver,    Bedford,    Blair, 

' 

Class    I 

■ 

CONSTF 

Butler,    Cambria,    Cameron, 

Zone   I 

16.42 

23.17%,               ^M 

Centre,    Clarion,    Clear- 

Zone  II 

16.18 

23.17%]             ^H 

Class 

field,    Clinton,    Crawford, 

Class    II 

^H 

Zone 

Elk,    Erie,    Fayette, 

Zone   I 

16.20 

23.17%!             ^1 

Zone 

Forest,    Franklin,    Fulton 

Zone   II 

15.95 

23.17% 

^H 

Greene,    Huntingdon,    Indi- 

Class   III 

^H 

ana,   Jefferson,   Mercer, 

Zone   I 

13.23 

23.17% 

^H 

Lawrence,    McKean,   Mifflin, 

Zone   II 

13.00 

23.17% 

^H 

Potter,    Somerset,   Venango, 

Class    IV 

^H 

Warren,   Washington   &  West- 

Zone  I 

12.87 

23.17% 

^H 

moreland  Counties, 

Zone   II 

12.60 

23,17% 

^H 

Pennsylvania 

Class  V 

^H 

Zone   I 

12.66 

23.17% 

^H 

CHANGE: 

Zone   II 
TRUCK   DRIVERS: 

12.43 

23.17% 

H 

CARPENTERS 

HUVVY    &    HIGHWAY 

^H 

Zone   I 

14.58 

31% 

CONSTRUCTION 

^H 

Zone   II 

14.39 

31% 

Class   I 

^H 

CARPENTER   -  WELDER 

Zone  1 

13.61 

19% 

^H 

Zone   I 

14.96 

31% 

Zone   2 

13.38 

19% 

^H 

Zone   II 

14.77 

31% 

Class    2 

^H 

CARPENTER    -    BURNER 

Zone  1 

13.74 

19% 

^H 

Zone  I 

14.77 

31% 

Zone   2 

13.56 

19% 

^H           |FR  Doc.  85- 

Zone   II 

14.58 

31% 

Class   3 

^^1             BIUJNQ  COOF. 

CEMENT   MASONS 

14.86 

4.24 

Zone  1 

13.82 

19% 

PILEDRIVERMEN 

15.53 

30% 

Zone   2 

13.66 

19% 

^H 

PILEDRIVERMEN  WELDER 

15.76 

30% 

Class    4 

^H 

LABORERS 

Zone  1 

13.82 

19% 

^H 

Class   I 

Zone   2 

13.66 

19% 

^H 

Zone    I 

12.44 

24% 

Class    5 

^H 

Zone   II 

12.32 

24% 

Zone   1 

13.92 

19% 

^H 

Class   II 

Zone   2 

13.74 

19% 

^H 

Zone   I 

12.59 

24% 

Class  6 

^H 

Zone   II 

12.49 

24% 

Zone  1 

13.92 

19% 

^H 

Class    III 

Zone   2 

13.74 

19% 

^H 

Zone   I 

13.00 

24% 

Class    7 

^H 

Zone  II 

13.00 

24% 

Zone   1 

13.90 

19% 

^H 

Class   IV 

Zone    2 

13.72 

19% 

^H 

Zone   I 

13.92 

24% 

Class    8 

^H 

Zone   II 

13.92 

24Z 

Zone  1 

13.65 

19% 

^H 

LINE    CONSTRU< 

irriON 

Zone  2 

13.41 

19% 

^H 

Zone  3 

Class    9 

^H 

Line,    Dynaunite  Man 

Zone  1 

13.74 

19% 

^H 

Heavy  Equipment  Op. 

16.29 

1.00+ 
3    3/8% 

Zone   2 
Class   10 

13.52 

19% 

H 

Winch   truck  Op. 

11.59 

1.00+ 

Zone  1 

13.82 

19% 

^H 

3   3/8% 

Zone   2 

13.66 

19% 

^H 

Truck  Driver 

11.37 

1.00+ 

Class   11 

^H 

3    3/8% 

Zone   1 

13.74 

19% 

^H 

Groundman 

10.30 

1.00+ 
3   3/8% 

Zone   2 

13.56 

19% 

■ 

f\^  »  <n  *• 

^^1 
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MODIFICATION   P.    3 


DECISION  NO.    PA84-300  0 

TRUCK    DRIVERS: 
HEAVY    &    HIGHWAY 
CONSTRUCTION  CONTINUED 


Class   12 
Zone  1 
Zone  2 


BmIc 

Hourly 

RatM 


13.71 
13.52 


Frlitf* 
BWMfitt 


|FR  Doc.  85-183  Filed  1-3-85: 8:45  amj 

BHXINQ  CODE  4910-27-C 


19% 
19% 


DECISION  NO.   WA84-5040   • 
MOD   »4  ~  ~ 

(49  FR  45532  -  Nov.    16, 
1984) 
Statewide  Washington 


OMIT! 

Truck  Drivers 
Group  2: 


(Area  1) 


HOMrty 
RUM 


Omit  pickup  hauling 
material 

from  group  description 
(page   29) 

OMIT; 

Truck  Drivers 
Area  2: 
Group  3: 
Flatbed,  Single  Rear 
Axle  Frorodescriptior 
(page  31) 


Frtnf* 
B«Mfltf 
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Part  VI 


Environmental 
Protection  Agency 

40  CFR  Part  136 

Guidelines  Estabiishing  Test  Procedures 

for  the  Analysis  of  Pollutants  Under  the 

Clean  Water  Act;  Final  Rule  and  Interim 

Final  Rule  and  Proposed  Rule; 

Corrections 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  136 
(FBL-2737-41 

Guidelines  Establishing  Test 
Procedures  for  the  Aruilysis  of 
Pollutants  Under  the  Clean  Water  Act; 
Correction  and  Extension  of  Comment 
Period  on  Interim  Final  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Interim  final  and  Hnal  rule: 
corrections  and  extension  of  the 
comment  period  on  the  Interim  Final 
portion  of  the  rule. 

SUMMANV:  EPA  is  correcting  the 
Preamble.  Final  and  Interim  Final 
Regulations  and  Appendices  to 
regulations  establishing  Guidelines  for 
Test  Procedures  for  the  Analysis  of 
Pollutants  Under  the  Clean  Water  Act 
which  was  published  in  the  Ftderal 
Register  of  October  26, 1984.  49  FR 
43234.  In  response  to  requests  to  allow 
for  a  longer  time  period  to  review  the 
supporting  record,  EPA  is  extending  the 
comment  period  by  sixty  days. 

rOR  FURTHER  INFORMATION  CONTACT 

Dr.  Robert  Medz,  Environmental 
Monitoring  Systems  Division.  Office  of 
Research  and  Development  (RD-680], 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington.  D.C 
20460,  Telephone  Number:  (202)  382- 
5792. 

DATE:  Comments  on  the  Interim  Final 
Rule  must  be  submitted  on  or  before 
February  25.  1985. 

SUPPllMENTARV  INFORMATION:  In  FR 
Doc  84-26189  appearing  at  page  43234 
in  the  Federal  Register  of  Friday. 
October  26.  1984.  EPA  published  a 
preamble,  a  Final  and  Inlenm  Final 
Regulation  and  Appendices  establishing 
guidelines  for  Test  Procedures  for  the 
Analysis  of  Pollutants  Under  the  Clean 
Water  Act.  The  Preamble  and 
Appendices  contained  typographical 
and  other  errors  which  EPA  is  today 
correcting.  In  addition.  EPA  is  correcting 
the  citations  of  several  supporting 
documents  to  indicate  that  they  are 
available  through  the  National 
Technical  Information  Service  (.NTIS). 

In  response  to  several  requests  for  an 
extension  of  the  comment  period,  the 
EPA  is  extending  the  end  of  the 
comment  period  by  sixty  days  from 
December  26. 1984  to  February  25. 1985. 

EPA  has  discovered  that  several 
approved  test  procedures  were 
inadvertently  omitted.  The  following 
tables  and  paragraphs  indicate  the 
omitted  test  procedures,  and  the 


references  from  which  they  are 
incorporated.  Incorporation  by  reference 
of  these  references  has  been  approved 
as  of  the  effective  dates  published  in  49 
VR  43234  by  the  Director  of  the  Federal 
Register. 


fTWttlOd 

Rate'anca  from  wtti^  ncofpofslad 

lA.  CoMorm  (1«caO  in 

prasancA  of 

ctiionna 

MF     909C.-   ._.     . 

Standard  Motrods  Iw  9m  Eiamna- 

ton    of    Waiar    antf   WaiU—tar, 

15»iE(Slion   1981 

-P«g«  1« — 

Mcratmlogral  limidi  tor  Menaor- 

ng  Itia  Em<ronnHnt  WaMr.  and 

^nxM.           EPA-«0O/e-7»-O17. 

1978 

-»-005O-77 

Malfiods  toe  Co'iacMn  and  Anatyaa 

ct  AquatK.  Botogcal  and  Moo- 

botoqeei  Sampiaa.  USQS.  TWRl. 

Book  S.  Ch^Mar  *4.  1977 

e.  HMdnmi.  EDTA 

OHiaal  M«ilnd*  at  AmM*  oI  tia 

T*w«n-«ag»  5S6 
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These  test  procedures  were  all 
approved  in  1976  and  have  appeared 
unchanged  in  subsequent  editions  of  the 
Code  of  Federal  Regulations  (CFRs). 
Today's  correction  reprints  the  test 
procedures  in  the  list  of  approved 
methods. 

In  Table  LA,  parameter  2.  Coliform 
(fecal)  in  the  presence  of  Chlorine, 
number  per  100  mL,  EPA  inadvertently 
omitted  the  membrane  filter  (MF)  lest 
procedure  from  the  list  of  Approved 
Biological  Test  Procedures.  In  the 
October  26. 1984  regulation,  EPA  did  not 
promulgate  any  substantive  changes  in 
the  methods  for  fecal  coliform  in  the 
presence  of  chlorine.  Today's  correction 
simply  reprints  the  first  two  parameters 
and  the  accompanying  footnotes  of 
Table  LA  as  they  should  have  appeared 
in  the  October  26, 1984  printing.  The 
remainder  of  Table  LA  and  Table  LA 
Notes  are  free  of  errors  and  are 
therefore  not  reprinted  here. 

In  Table  IB.  the  "automated  barium 
chloroanilate"  test  procedure  for  Sulfate 


(parameter  65)  was  inadvertently 
changed  to  the  "automated 
melhyllhymol  blue"  test  procedure.  The 
"methylthymol  blue"  test  procedure  was 
not  proposed,  and  this  change  was  not 
intended.  This  correction  will  reprint  the 
"barium  chloroanilate"  test  procedure 
which  was  approved  in  1976  and  has 
appeared  in  subsequent  editions  of  the 
CFRs. 

In  Table  IB  several  changes  were 
made  to  improve  the  descriptors  which 
identify  the  approved  test  procedures. 
However,  the  approved  atomic 
absorption  test  procedure  for  Arsenic 
and  Selenium  (parameters  6  and  60, 
respectively)  was  incompletely 
designated  "Hydride"  in  the  October  26, 
1984  printing.  With  this  notice,  the 
descriptor  is  corrected  to  read  "Atomic 
absorption  (gaseous  hydride)". 

The  test  procedures  approved  in  1976 
for  measurements  of  Nitrate  and  Nitrite 
(Parameters  38  and  40  of  Table  IB)  have 
not  been  changed,  though  the  titles  have 
been  altered.  Although  it  appears  that  a 
new  parameter.  Nitrate-nitrite  (as  N) 
(parameter  39)  has  been  added,  this  new 
parameter  listing  is  merely  a  clearer 
way  to  identify  the  test  procedure  for  a 
previously  approved  method.  For  the 
test  procedures  (other  than  Brucine 
sulfate)  which  were  approved  in  1976  for 
the  measurement  of  "Nitrate  ",  it  was 
necessary  to  first  determine  "Nitrate 
plus  Nitrite"  and  "Nitrite"  as  separate 
determinations.  "Nitrate"  was  then 
determined  by  subtracting  the  "Nitrite" 
determinations  from  the  "Nitrate  plus 
Nitrite".  In  the  October  26, 1984  printing, 
in  order  to  clarify  these  relationships, 
EPA  retained  the  "Brucine  sulfate"  test 
procedure  descriptor  unchanged,  but 
modified  the  remaining  descriptors 
which  appeared  in  the  1976  approved 
test  procedures  list  to  a  single  descriptor 
"Nitrate-nitrite  N  minus  Nitrite  N".  To 
further  emphasize  these  relationships. 
Nitrate-nitrite  N  was  added  as  a  "new" 
parameter. 

In  Tables  IC  and  ID  two  approved  test 
procedures  which  were  approved  in  the 
final  rule  were  inadvertently  omitted. 
EPA  omitted  EPA  Method  610  (High 
Pressure  Liquid  Chromatography)  from 
the  list  of  approved  test  procedures  for 
Napthalene  in  Table  IC  (Test  Procedures 
for  Organic  Compounds),  and  EPA 
Method  625  (Gas  Chromatography/Mass 
Spectrometry)  from  the  list  of  approved 
test  procedures  for  Heptachlor  epoxide 
in  Table  ID  (Test  Procedures  for 
Pesticides).  This  notice  corrects  these 
errors  of  omission. 

In  Table  II  the  holding  time  for 
"Filterable  residues"  was  incorrectly 
given  as  "48  hours".  This  notice  corrects 
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the  October  26. 1984  printing  to  the 
correct  value  of  "7  days". 

EPA  is  correcting  these  errors  and 
other  typographical  errors  in  the  final 
regulation. 

Dated:  December  11. 1984. 

Bernard  D.  Goldstein, 

Assistant  Administrator,  Office  of  Research 
and  De  velopment. 

Authority:  Sections  301.  304(h).  307  and 
501(a).  Pub.  L  95-217.  91  Stat.  1566,  et  teq.  (33 
U.S.C.  1251.  el  seq.)  (the  Federal  Water 
Pollution  Control  Act  Amendments  of  1972  aa 
amended  by  the  Clean  Water  Act  of  1977). 

The  following  corrections  are  made  in 
FR  Doc.  84-26189  appearing  on  43234  in 
the  issue  of  October  26, 1984: 


1.  On  page  43234,  SUMMARY,  column  1, 
line  25,  change  "preservations"  to 
"preservation". 

2.  On  page  43234,  column  2.  lines  44- 
46,  change  "Water  and  Waste 
Management  Monitoring  Research 
Division"  to  "Environmental  Monitoring 
Systems  Division". 

3.  On  page  43234,  column  2,  line  50, 
change  "5788"  to  "5792". 

4.  On  page  43234,  column  3,  line  3, 
change  "5788"  to  "5792". 

5.  On  page  43236,  column  2,  lines  19 
and  42,  change  "(CBOD)"  to  "(CBOD.)". 

6.  On  page  43237.  column  1,  line  1, 
change  "pressure"  to  "performance". 

7.  On  page  43240,  column  3,  line  62, 
change  "basis  qualify  control  criteria"  to 


read  "basis  of  the  quality  control 
criteria", 

8.  On  page  43244,  EXHIBIT  3,  footnote 
1,  change  "asterisked"  to  "indicated". 

9.  On  page  43244,  EXHIBIT  4,  footnote 
1,  change  "asterisked"  to  "indicated". 

10.  On  page  43245,  column  3,  line  51, 
change  "occuring"  to  "occurring". 

11.  On  page  43248,  column  1.  lines  16 
and  22,  change  "BOD"  to  "5-day  BOD". 

12.  On  page  43248.  column  3.  line  7, 
change  "4(e)"  to  "IV(E)". 

S  136.3    [Corrwted] 

13.  On  page  43251,  in  S  136.3.  Table 
lA,  the  Hrst  and  second  entries  and 
footnotes  1  through  4  are  corrected,  and 
footnote  4A  is  added  to  read  as  follows: 


Table  IA.— Ijst  of  Approved  Biological  Test  Procedures 
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14.  On  page  43251,  Table  IB, 
parameter  6,  Arsenic  change  the 
method  descriptor  "Hydride"  to  "AA 
(gaseous  hydride)". 

15.  On  page  43252,  Table  IB, 
parameter  17,  Chlorine,  delete  the  first 
three  methods  and  the  respective 
references  and  replace  vtith  the 
following  methods  and  references  to 
read: 


kxJometne  titrimeliic". 
amparometnc  d<ie:l. 

or. 
start^ndme  end 

poim 


3301  4(|DC  D12S3- 
76<A) 

330  3  4*A  01 253- 
76(B( 


16.  On  page  43252,  Table  IB, 
parameter  27,  Hardness,  opposite  the 
method  descriptor,  "EDTA  titration" 
under  the  reference  column  heading 
"Other",  incorporate  the  reference 
citation  "P.  556  •". 

17.  On  page  43253.  Table  IB, 
parameter  28,  Hydrogen  lun  (pH)  under 
the  reference  column  heading  "Other", 
incorporate  the  reference  citation  "P. 
547  •". 

18.  On  page  43253,  Table  IB, 
parameter  31,  Kjeldahl  nitrogen,  under 
the  reference  column  heading  "USGS" 


move  references  down  one  space  so  that 
reference  "1-4551-78"  is  opposite  the 
"Automated  phenate"  method  descriptor 
and  reference  "1-4552-78"  is  opposite 
the  "Semi-automated  block  digestor" 
method  descriptor. 

19.  On  page  43253.  Table  IB, 
parameter  34,  opposite  the  method 
descriptor  "Periodate"  under  the 
reference  column  heading  "Other" 
incorporate  the  reference  citation  "P. 
227  ««". 

20.  On  page  43253.  Table  IB, 
parameter  38,  Nitrate,  opposite  the 
method  descriptor  "Brucine  sulfate" 
under  the  reference  column  heading 
"Other",  incorporate  the  reference 
citation  "P.  427  **";  and  under  the  • 
reference  column  heading  "USGS" 
incorporate  the  reference  citation  "I- 
1540-78". 

21.  On  page  43253,  Table  IB, 
parameter  44,  Orthophosphate  under  the 
reference  column  heading  "Other"  move 
the  reference  citation  "P.  561  *"  down 
two  lines  so  that  it  is  opposite  the 
method  descriptor  "manual  single 
reagent". 

22.  On  page  43254,  Table  IB, 
parameter  52,  Potassium,  under  the 


parameter  and  method  column,  change 
the  method  descriptor  "Or  flame 
photmetric"  to  "Flame  photometric  or", 
and  add  the  method  descriptor 
"Colorimetric  (Cobaltinitrite)" 
immediately  below  the  descriptor 
"Flame  photometric  or";  opposite  the 
method  descriptor  "Colorimetric 
(Cobaltinitrite)"  under  the  reference 
column  heading  "Other",  incorporate  the 
reference  citation  "P.  235  **", 

23.  On  page  43254,  Table  IB. 
parameter  60,  Selenium,  change  the 
method  descriptor  "Hydride"  to  "AA 
(gaseous  hydride)". 

24.  On  page  43254,  Table  IB, 
parameter  62,  Silver,  after  "AA  furnace" 
delete  the  word  "or"  and  insert  the 
method  descriptor  "Colorimetric 
(Dithizone),  or"  in  the  line  between  "AA 
furnace"  and  "Inductively  coupled 
plasma";  opposite  the  method  descriptor 
"Colorimetric  (Dithizone),  or"  under  the 
reference  column  heading  "Standard 
Methods,  15th  edition"  incorporate  the 
reference  citation  "324B". 

25.  On  page  43254,  Table  IB, 
parameter  63,  Sodium,  opposite  the 
method  descriptor  "Flame  photometric" 
under  the  colunm  heading  "Standard 
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Methods.  ISth  edition",  incorporate  the 
reference  citation  "325B". 

2&  On  page  43254.  Table  IB. 
parameter  65.  Sulfate,  change  the 
method  descriptor  "Automated 
methylthymol  blue"  to  "Automated 
colorimetric  (barium  chloroanilate)"  and 
change  the  incorporated  reference  under 
EPA  from  "375.2"  to  "375.1":  delete  the 
reference  "1-2822-78"  under  the  USGS 
column. 

27.  On  page  43254.  Table  IB. 
parameter  74.  Vanadium,  opposite  the 
method  descriptor  'Colorimetric  (Gallic 
acid)"  under  the  reference  column 
heading  "Standard  Methods,  15th 
edition",  incorporate  the  reference 
citation  "327B". 

2a  On  page  43254.  Table  IB, 
parameter  75.  Zinc,  insert  a  line  between 
the  method  descriptor  "Inductively 
coupled  plasma"  and  "Colorimetric 
(Zincon)".  and  insert  the  method 
descriptor  "Colorimetric  (Dithizone)": 


opposite  the  method  descriptor 
"Colorimetric  (Dithizone) "  under  the 
reference  column  heading  "Standard 
Methods.  15th  edition"  incorporate  the 
reference  citation  "328C". 

29.  On  page  43255,  Table  IB,  footnote 
7.  line  2,  change  "traditional  CBOI\"  to 
read  "traditional  BODj". 

30.  On  page  43255.  Table  IB  Notes, 
add  a  new  footnote  to  read:  *•  The 
approved  method  is  that  cited  in  the 
"Standard  Methods  for  the  Examination 
of  Water  and  Wastewater".  14th  edition. 
1976. 

31.  On  page  43255.  Table  IC. 
parameter  11.  change  "(ghi)"  to  read 
"(g.h.i)". 

32.  On  page  43255.  Table  IC, 
parameter  13.  change  "Chloride"  to 
"chloride". 

33.  On  page  43255.  Table  IC 
parameter  14.  change  "Butyl  Phthalate" 
to  "butyl  phthalate". 


34.  On  page  43256.  Table  IC. 
parameter  66.  change  "Chloride"  to 
"chloride". 

35.  On  page  43256.  Table  IC. 
parameter  67,  change  "2-Melhyl-4,6- 
Dinitrophenol"  to  "2-Methyl-4.6- 
dinitrophenol". 

36.  On  page  43256.  Table  IC. 
parameter  68  under  the  column  labe|^d 
MPLC.  delete  the  " "  and  add  "610". 

37.  On  page  43256.  Table  IC. 
parameter  75.  change  "2.2-oxybis(l- 
chloropropane)"  to  "2.2'-Oxybi8(l- 
chloropropane)". 

38.  On  page  43256,  Table  IC. 
parameter  97.  change  "Chloride"  to 
"chloride". 

39.  On  page  43257.  Table  ID.  the 
method  descriptor  following  parameter 
42  "GC/MS  625"  should  be  moved  up 
one  line  to  accompany  parameter  41  and 
read  as  follows: 


GC..._ -     ....- 

608 
625 

MM 

03086 

Nol*  3.  p  7;  Note  4. 
p  30:  Not*  6.  p. 

S73 

40.  On  page  43257.  Table  ID.  pairameter  4Z  should  read: 


*2.foithn.. 


GC.. 


Not*  4.  p  30:  NoM  6. 
p  S73 


41.  On  page  43257.  Table  ID. 
parameter  56,  change  "Prometon"  to 
"Prometron". 

42.  On  page  43258,  in  column  2  of  the 
Table  of  References,  Sources  and  Costs, 
add  parameters  34,  38  immediately 
before  and  52  immediately  after 
parameter  48  to  the  list  of  parameters  on 
line  7  which  are  found  in  Table  IB  and 
which  are  incorporated  by  reference 
from  the  14th  edition  of  "Standard 
Methods  for  the  Examination  of  Water 
Hnd  Wastewater." 

43.  On  page  43258.  in  column  2  of  the 
Table  of  References.  Sources,  and  Costs, 
add  parameter  2  between  parameters  1 
and  3  on  line  12,  which  are  found  in 
Table  lA  and  which  are  incorporated  by 
reference  from  the  USGS  Methods  for 
Collection  and  Analysis  of  Aquatic. 
Biological,  and  Microbiological  Samples. 

44.  On  page  43258.  Table  of 
References.  Sources,  and  Costs,  move 
line  11  "IB-EPA"  in  column  1,  and  line 
13  "1-13. 15-^18.  50-75"  in  column  2 
down  so  they  are  opposite  the  EPA 
reference  on  line  24  of  column  3.  entitled 


"Methods  for  Chemical  Analysis  of 
Water  and  Wastes". 

45.  On  page  43259.  in  column  2  of  the 
Table  of  References.  Sources,  and  Costs, 
add  parameters  27  and  28  between 
parameters  22  and  30  to  the  list  of 
parameters  on  line  3  which  are  found  in 
Table  IB  and  which  are  incorporated  by 
reference  from  "Official  Methods  of 
Analysis  of  the  Association  of  Official 
Analytical  Chemists."  13th  Edition.  1980. 

46.  On  page  43260.  Table  II.  under  the 
column  heading  "Maximum  holding 
time"  for  parameter  54.  Residue. 
Filterable,  change  "48  hours"  to  "7 
days". 

47.  On  page  43262,  column  2,  section 
6.3.1.  change  "Bamebey"  to  "Bamabey". 

48.  On  page  43265.  column  3,  change 
reference  9  to  read: 

9.  "EPA  Method  Study  24.  Method  601— 
Purgeable  lldlocarbons  by  the  Purge  and 
Trap  Method."  EPA  600/4-M-064.  National 
Technical  Information  Ser\  ice.  PB84-212448, 
Springfield.  Virginia  22161.  |uly  1984. 


49.  On  page  43268.  delete  the 
handwritten  number  "-170-"  from  the 
bottom  of  the  page. 

50.  On  page  43275.  column  1.  section 
8.7.  line  7.  change  "recommended  to 
encompass"  to  "that  encompass". 

51.  On  page  43276.  column  1.  change 
reference  2  to  read: 

2.  Uchtcnberg.  ).|.  "Deiemiining  Volatile 
Organics  at  Microgram-pcr-Litre-Levels  by 
Gas  Chromatography."  journal  American 
Witter  Works  Association.  66.  739  (1974). 

52.  On  page  43276.  column  3.  change 
reference  9  to  read: 

9.  "EPA  Method  Study  25.  Method  602. 
Purgeable  Aromatics,"  EPA  600/4-B4-042.      . 
Nutional  Technical  Information  Service. 
PU84-19G6(i2.  Spiingfield.  Virginia  22161.  May 
1984. 

53.  On  page  43283.  column  2.  section 
8.2.5.  line  2.  delete  "either". 

54.  On  page  43284.  column  3.  change 
reference  3  to  read: 

3.  "Evaluate  Test  Procedures  for  Acrolein 
and  Acrylonitrile,"  Special  letter  report  for 
EPA  Project  4719-A.  U.S.  Environmental 
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Protection  Agency.  EnNnronmental  Monitoring 
and  Support  Laboratory.  Cincinnati.  Ohio 
45268.  27  June  1979. 

55.  On  page  43284.  column  3.  change 
reference  9  to  read: 

9.  "Evaluation  of  Method  603  (Modiried)." 
EPA-600/4-84-ABC.  National  Technical 
Information  Service.  PB84-,  Springfield, 
Virginia  22161,  Nov.  19M. 

56.  On  page  43293.  column  2,  section 
10.2.2,  line  3,  change  "vapor"  to 
"excess". 

57.  On  page  43294.  column  3.  change 
reference  2  to  read: 

2.  "Determination  of  Phenols  in  Industrial 
and  Municipal  Wastewaters,"  EPA  600/4-84- 
ABC,  National  Technical  Information  Service. 
PBXYZ,  Springfield,  Virginia  22161.  Nov. 
1984. 

58.  On  page  43295.  column  3,  change 
reference  13  to  read: 

13.  "EPA  Method  Study  14  Method  604- 
Phenols."  EPA  600/4-84-044.  National 
Technical  Information  Service,  PB84-196211, 
Springfield.  Virginia  221G1.  May  1984. 

59.  On  page  43303,  column  1,  change 
reference  2  to  read: 

2.  "Determination  of  Benzidines  in 
Industrial  and  Muncipal  Wastewaters,"  EPA 
600/4-82-022.  National  Techhical  Information 
Service.  PB82-196320.  Springfield,  Virginia 
22161.  Apr  19fi2. 

60.  On  page  43303,  column  3,  change 
reference  10  to  read: 

10.  "EPA  Method  Study  15.  Method  605 
(Benzidines)."  EPA  600/4-84-062.  National 
Technical  Information  Service,  PB84-211176, 
Springfield,  Virginia  22161,  |une  1984. 

61.  On  page  43309,  columns  2  and  3, 
change  reference  2  to  read: 

2.  "Determination  of  Phthalates  in 
Industrial  and  Muncipal  Wastewaters,"  EPA 
600/4-81-063.  National  Technical  Information 
Service.  PB81-232167,  Springfield.  Virginia 
22161,  July  1981. 

62.  On  page  43309,  column  3,  at  the 
end  of  reference  12,  replace  the  period 
with  a  comma  and  add  the  date  "June 
1980.". 

63.  On  page  43309,  column  3,  change 
reference  13  to  read: 

13.  "EPA  Method  Study  16  Method  606 
(Phthalate  Esters)."  EPA  600/4-84-056, 
National  Technical  Information  Service, 
PB84-211275.  Springfield.  Virginia  22161.  June 
1984.  -* 

64.  On  page  43317,  column  3,  change 
reference  4  to  read: 

4.  "Determination  of  Nitrosamines  in 
Industrial  and  Municipal  Wastewaters,"  EPA 
600/4-82-016,  National  Technical  Information 
Service.  PB82-199621,  Springfield.  Virginia 
22161,  Apr.  1982. 

65.  On  page  43318,  column  3,  at  the 
end  of  reference  22,  replace  the  period 


with  a  comma  and  add  the  date  "June 
1980.". 

66.  On  page  43318,  column  3,  change 
reference  23  to  read: 

23.  "EPA  Method  Study  17  Method  607— 
Nitrosamines."  EPA  600/4-84-051.  National 
Technical  Information  Service.  PBe4-207646, 
Springfield.  Virginia  22161.  June  1984. 

67.  On  page  43325.  column  3,  change 
reference  2  to  read: 

2.  "Determination  of  Pesticides  and  PCBs  in 
Industrial  and  Municipal  Wastewaters,"  EPA 
600/4-82-023.  National  Technical  Information 
Service,  PB82-214222,  Springfield,  Virginia 
22161,  April  1982. 

68.  On  page  43326.  column  1,  replace 
the  period  at  the  end  of  Reference  17 
with  a  comma  and  add  the  date  "June 
1980.". 

69.  On  page  43326.  column  1.  change 
Reference  18  to  read: 

18.  "EPA  Method  Study  18  Method  608— 
Organochlorine  Pesticides  and  PCBs."  EPA 
600/4-84-061.  National  Technical  Information 
Service,  PB84-211358,  Springfield,  Virginia 
22161.  June  1984. 

70.  On  page  43326,  Table  1,  in  the 
column  under  the  heading  "Method 
detection  hmit".  change  line  2  from 
"0.00"  to  "0.004";  change  line  3  from 
"0.00"  to  "0.006". 

71.  On  page  43326.  Table  3,  in  the 
column  under  the  heading  "Range  for  X" 
change  ".98-2.44"  to  "0.98-2.44". 

72.  On  page  43326,  column  3,  Table  4, 
under  the  column  heading  "Overall 
precision"  change  line  3  from  "0.33X- 
0.95"  to  "0.33X-0.05 ". 

73.  On  page  43341,  column  1,  change 
Reference  2  to  read: 

2.  "Determination  of  Nitroaromatic 
Compounds  and  Isophorone  in  Industrial  and 
Municipal  Wastewaters,"  EPA  600/  4-82-024, 
National  Technical  Information  Ser\'ice, 
PB82-208398.  Springfield,  Virginia  22161,  May 
198Z 

74.  On  page  43341,  column  2,  at  the 
end  of  Reference  10  replace  the  period 
with  a  comma  and  add  the  date  "June 
1980.". 

75.  On  page  43341,  column  2,  change 
Reference  11  to  read: 

11.  "EPA  Method  Study  19,  Method  609 
(Nifroaromatics  and  Isophorone),"  EPA  600/ 
4-84-018.  National  Technical  Information 
Service,  PB84-176908,  Springfield.  Virginia 
22161.  Mar.  1984. 

76.  On  page  43349,  column  1, 
Reference  2,  replace  the  citation  after 
the  end  of  the  title  "Wastewaters,"  with 
the  following  text: 

EPA  600/4-82-025,  National  Technical 
Information  Service,  PB82-258799, 
Springfield,  Virginia  22161,  June  1982. 

77.  On  page  43349,  column  2,  change 
reference  12  to  read: 


12.  "EPA  Method  Study  20,  Method  610 
(PNA's)."  EPA  600/4-84-063,  National 
Technical  Information  Service,  PB84-211614, 
Springfield,  Virginia  22161.  June  1984. 

78.  On  page  43357,  column  1, 
Reference  2,  replace  lines  3-6  with  the 
following  lines: 

EPA  600/4-81-062.  National  Technical 
Information  Service.  PB81 -232290. 
Springfield,  Virginia  22161,  July  1981. 

79.  On  page  43357,  column  2.  change 
reference  12  to  read: 

12.  "EPA  Method  Study  21.  Method  611, 
Haloethers."  EPA  600/4-84-052.  National 
Technical  Information  Service,  PB84-205939. 
Springfield.  Virginia  22161.  June  1984. 

80.  On  page  43364,  column  2,  in 
Reference  2  change  the  text  of  lines  3 
and  4  to  read: 

Wastewaters,  "EPA  6090/4-84-ABC, 
National  Technical  Information  Service, 
PBXY2L,  Springfield,  Virginia,  22161 
November  1984. 

81.  On  page  43364.  column  3,  change 
Reference  11  to  read: 

11.  "EPA  Method  Study  Method  612— 
Chlorinated  Hydrocarbons,"  EPA  600/4-84- 
039,  National  Technical  Information  Service, 
PB84-1 87772,  Springfield,  Virginia  22161.  May 
1984. 

82.  On  page  43373,  column  1.  change 
Reference  2  to  read: 

2.  "Determination  of  TCDD  in  Industrial 
and  Municipal  Wastewaters,"  EPA  600/4-82- 
028,  National  Technical  Information  Service, 
PB82-196882,  Springfield.  Virginia  22161.  Apr. 
1982. 

83.  On  page  43373,  column  3,  change 
Reference  15  to  read: 

15.  "EPA  Method  Study  26,  Method  613: 
2,3,7,8-Tetrachlorodibenzo-p-dioxin,"  EPA 
600/4-84-037,  National  Technical  Information 
Service,  PB84-188879,  Springfield,  Virginia 
22161.  May  1984. 

84.  On  page  43373,  column  3,  Table  1. 
delete  comma  after  8  to  read:  2,3.  7,a- 
TCDD. 

85.  On  page  43378,  column  2, 
Reference  11,  replace  line  4  by:  "May  14, 
1980.". 

86.  On  page  43378,  column  2.  change 
Reference  12  to  read: 

12.  "EPA  Method  Study  29  EPA  Method 
624— Purgeables."  EPA  600/4-84-054. 
National  Technical  Information  Service. 
PB84-209915,  Springfield,  Virginia  22161.  June 
1984. 

87.  On  page  43385,  column  1,  section 
1.3,  line  2,  after  the  word  "method"  add 
two  references  to  read  as  follows: 
"method  ^  '*'. 

88.  On  page  43385,  column  1,  section 
2.1,  line  13,  delete  the  words  "either 
external  or". 
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89.  On  page  43386,  column  3.  scctidn 
7.2.  line  13.  change  "masses"  to  "m/z 
qudnlitJcs". 

90.  On  page  43389.  column  2.  sccliun 
13.3.  lines  1  and  2.  delete  the  phrase.  "If 
the  internal  standard  calibration 
procedure  is  being  used",  and  use  the 
remainder  of  the  sentence  as  the  first 
sentence  of  section  13.3  to  read  as 
follows:  'The  internal  standard  must  be 
added  to  the  sample  extract  and  mixed 
th(»roughly  immediately  before  it  is 
injected  into  the  instrument." 

91.  On  pay  43390.  column  2.  change 
dale  at  the  end  of  Reference  13  fo  "May 
14. 1980.". 

92.  On  page  43390.  column  2.  change 
Reference  14  to  read: 

14.  'EP.A  Method  Study  30.  Method  (.25. 
Biiso/Neutrals,  Acids,  and  Pesticides."  EPA 
«Xi/4-84-053.  National  Technical  Information 
Servic  e.  PB84-206572.  Springrield.  Virginia 
2J161.  |une1984. 

93.  On  page  43390.  column  2.  Table  1. 
change  "Bis(2-chloroethyl)-ether"  to 
*'f5is|2-chloroelhyl)  ether". 

94.  On  page  43390.  column  2.  Table  1. 
change  "Bis(2-chloroisopropyl)  ether"  to 
"Bis(2-chloroisopropyl)  ether*"  and  add 
a  footnote  to  Table  1  to  read:  "*  The 
proper  chemical  name  is  2,2'-o\ybis|1- 
chioropropane)". 

95.  On  page  43390.  Table  4.  add  a  new 
footnote  "•"  after  the  parameter  "Bis(2- 
chloroisopropyl)  ether"  to  read:  'Bis{2- 
chloroisopropyJ)  ether  *". 

96.  On  page  43391.  Table  4.  change 
"Dielhylphthalate"  to  "Diethyl 
phlhalate". 

97.  On  page  43391.  Table  4.  line  21. 
under  column  heading  "Secondary" 
chanse  the  number  "338"  to  "339 '. 

98.  On  page  43391.  Table  4.  line  42, 
change  "Indeno  (1.  2.  3-c.  d)  pyrene"  fo 
"Indeno(l.  2.  3-cd)  pyrene". 

99.  On  page  43391.  Table  4.  change 
footnote  designations  "a"  after 
parameters  on  lines  8. 10. 12,  21.  26.  27. 
29.  and  45  to  footnote  "b". 

100.  On  page  43391.  Table  4.  change 
footnote  designations  "b"  after 
parameters  of  lines  46^54  to  fpotnote 
"c". 

101.  On  page  43391.  Table  4.  add  a 
new  footnote  "a"  to  read:  "a  The  prt»per 
chemical  name  is  2,2'-bisoxy(l- 
chloropropane)". 

102.  On  page  43391.  Table  4.  change 
footnote  designation to  """. 

103.  On  page  43391.  Table  4.  change 
footnote  designation  """  to  "'"  and 
merge  the  three  lines  of  footnote  text  to 
read: 

■■*  These  compounds  are  mixtures  of 
various  isomers  (See  figures  2  through  12). 
Column  conditions:  Supelcoporl  (100/120 
mesh)  coated  with  3%  SP-2250  packed  in  a  l.B 
m  long  X  2  mm  ID  glass  column  with  httlium 


carrier  gas  at  30  mL/min  flow  rate.  Column 
temperature  held  isothermal  at  50°C  for  4 
min.  then  programmed  at  8"C/min  to  270  "C 
and  held  for  30  min." 

104.  On  page  43392.  Table  6.  line  13. 
change  "B!s|2-chloroethyl)ether"  to 
"Bis(2-chloroethyl)  et*ier". 

105.  On  page  43392.  Table  6.  line  15. 
change  "Bis(2-chloroisopropyl)elher"  to 
"Bis(2-chloroisopropyl)  ether  •". 

106.  On  page  43392.  Table  6.  line  16. 
change  "Bis(2-ethylhexyl)-phthalate"  to 
"Bis(2-ethylhexyl)  phthalate". 

107.  On  page  43392,  Table  6.  line  35, 
change  "Di-n-octylphthalate"  to  "Di-n- 
oclyl  phlhalate". 

108.  On  page  43392.  Table  6,  at  the 
bottom  of  the  table  after  the  NOTE,  add 
a  new  footnote  "a"  to  read: 

""The  proper  chemical  name  is 
2.2'ox>  l>i8(  1 -chioropropane)". 

109.  On  page  43392.  Table  7.  line  13. 
change  'BislJ-chloroethylJ-ether"  to 
"Bis{2-chloroethyl)  ether". 

110.  On  page  43393.  Table  7.  line  2. 
change  'Bis(2-chloroisopropyl)-ethcr"  to 
"Bis(2-ch!oroisopropyl)  ether  •." 

111.  On  page  43393.  Table  7,  line  3, 
change  "Bis(2-elhylhexyl)-phthalale"  to 
••Bis(2-ethylhexyl)  phthalate". 

112.  On  page  43393.  Table  7,  line  22, 
chanjje  "Di-n-octylphlhalate"  to  "Di-n- 
octyl  phthalate". 

113.  On  page  43393,  Table  7.  add  a 
new  footnote  "a"  to  read: 

"*  the  proper  chemical  name  is 
2.3oxybis(l-chloroproprtne)". 

114.  On  page  43393.  Table  B,  lines  10 
and  It,  change  the  parameters  "1- 
Fluoronaphthylene"  and  "2- 
Fluoronaphthylene"  to  "1- 
Fluoronaphthalene"  and  "2- 
Fluoronaphthalene". 

115.  On  page  43407.  column  1.  section 

2.3.  line  5.  delete  the  words  "or 
external". 

116.  On  page  43408,  column  1,  section 
6.5.1.2,  line  5.  change  "approx"  to 
"approximately". 

117.  On  page  43408.  column  3.  section 
6.7.4.  line  1.  change  "Othe"  to  "Other". 

118.  On  page  43409.  column  1.  section 

7.4,  line  8.  delete  the  words  "or 
external". 

119.  On  page  43409,  column  1,  section 
7.4.3.  line  3.  change  "figure  5"  to  "figure 
6". 

120.  On  page  43410.  column  3,  section 
10.6.  delete  the  sentence  on  lines  15-17 
which  reads:  An  example  of 

the  .  .  .  shown  in  Tigure  5. 

121.  On  page  43412.  column  1.  change 
Reference  9  to  read: 

9.  "ErA  Method  Study  29  EPA  Method 
624— Purgeables."  EPA  600/4-84-054. 
National  Technical  Information  Service. 
PB84-209915.  Springfield.  Virginia  22161.  June 
1964. 


122.  On  page  43412.  column  1.  Table  1. 
line  16.  for  1.2-dichIoroelhane.  change 
the  Storet  niimhfr  from  "\32103"  to 
"34536". 

123.  On  page  43412.  column  3.  Table  3, 
insert  a  new  mass  175  and  intensity 
required  and  change  limits  for  mass  176 
to  read: 

174    

175  5  to  9  peitent  of  mass  174 

176  93  to  101  percent  of  mass  174 

124.  On  page  43416.  column  1,  section 

2.3,  line  5,  delete  the  words  "or 
external". 

125.  On  pitge  43416,  column  2.  .section 
4.2.  line  4,  insert  "benzidine"  between 
the  colon  and  "bi;nzo(a)anlhracene". 

126.  On  page  43416.  column  2.  section 
4.2.  line  7.  change  "B-nophthylaminte"  to 
"/{-naphtylamine". 

127.  On  page  43416.  column  3.  section 
5.5.  line  2.  change  '(q"  to  "±". 

128.  On  page  43417.  column  1,  section 
6.7,  line  15.  change  "ug/mL"  to  "jig/mL". 

129.  On  page  43417.  column  2.  section 
6.13.  line  9.  change  "lOuL"  to  "10  fiL". 

130.  On  page  43417.  column  3.  section 
7.3.1,  lines  4  and  5.  change  "ug/mL"  to 
"fig/mL". 

131.  On  page  43417.  column  3.  section 

7.4.  line  8.  delete  the  words  "or 
external". 

132.  On  page  43422.  Table  1.  line  20. 
change  "a-picoline  (Synfuel)"  to  "a- 
Picoline  (Synfuel)". 

133.  On  page  43422.  Table  3.  line  30 
(EGD  234).  change  "2.4-dimethyl  phenol" 
fo  "2.4-dimcthyl  phenol-d3". 

134.  On  page  43424,  Table  4.  after  the 
Temperature  program  footnote,  change 
":  30-250  "C"  to  ";  8  'C/min  to  250  'C". 

135.  On  page  43424.  Table  5.  line  1  (m/ 
z  51).  change  "30-80"  to  "30-60":  and  at 
line  4  (m/z  127).  change  "30-60"  to  "40- 
60". 

136.  On  page  43424.  Table  5.  add  a 
new  specification  for  m/z  365  and 
change  the  intensity  required  for  mass 
441  to  read: 

275    

365    greater  than  1  percent  of  mass  198 
441     present  and  less  than  mass  443 

Appendix  B  to  Part  136 — |Corrected| 

137.  On  page  43430,  section  5,  column 
3,  Tirsf  line  under  "where:" 

delete  the  second  "  -- "  to  read: 

where: 

Xi:  i^l  to  n.  are  the  analytical  results  in 

138.  On  page  43430,  section  7.(a).  line 
4  change  the  phrase  "spike  in  the  matrix 
at  the"  to  "spike  the  matrix  at  this". 

139.  On  page  43430.  section  7.(b).  line 
6,  reverse  the  subscript  and  superscript 
of  "S"  from  "S\"  to  "SV-  and  change 
"others"  to  "other". 


140.  On  page  43431,  column  1,  Tables 
of  Student's  t  Values,  under  column 
heading  "Degrees  of  freedom",  line  8. 
change  "10"  to  "15". 

Appendix  C  to  Part  136 — |Corracted| 

141.  On  page  43433.  column  3.  section 
7.6.2.  lines  16  to  19.  delete  the  last 
sentence. 

.  .  .  report.  May  14.  lili^. 
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40  CFR  Part  136 
(FRL-2636-61 


Guidelines  Establishing  Test 
Procedures  for  the  Analysis  of 
Pollutants  Under  the  Clean  Water  Act 

Correct  utn 

In  FR  Doc.  84-26189  beginning  on  page 
43234  in  the  issue  of  Friday,  October  26. 
1984.  make  the  following  corrections: 

1.  On  page  43237.  column  I,  line  33, 
change  "as"  to  "a". 

2.  On  page  43239.  column  1,  last  line, 
change  "Table"  to  "Tables". 

3.  On  page  43242.  column  2.  EXHIBIT 
1.  the  heading  over  the  last  and  the  next 
to  last  columns  should  be  changed  to 
read: 

Suntber  of  Test  Cr\ioria  Fitilums 
Startup  '  On-fioinn  » 

4.  On  page  43243,  EXHIBIT  2,  last 
column,  line  7.  change  *HCl"  to  "HCl". 

7.  On  page  432.'>(1.  column  2.  first 
paragraph  line  2,  chanj^i;  "JiinuHry  22"  to 
"January  24". 

5  130.3    |Correi:t.>.)| 

8.  On  page  432.'>1,  Tafjie  IB  bonding, 
change  •IB"  to  "IB". 

9.  On  page  432.52.  Table  IB  heading, 
change  "IB"  to  "IB". 

10.  On  page  432.')3.  Table  IB  heading, 
change  "IB"  to  "IB". 

11.  On  page  4.3253.  Table  IB, 
parameter  34,  change  "Maganes*;"  to 
"Manganese". 

12.  On  page  43254.  Table  IB  heading, 
change  "IB"  to  "IB". 

13.  On  page  43255.  Table  IC, 
parameter  10.  change 
"Benzo(b)f]uroanthene"  to 
"Benzo(b)fluoranthene". 

14.  On  page  43257,  Table  ID. 
parameter  16,  change  "Chloroprapham" 
to  "Chloropropham". 

APPENDIX  A  TO  PART  136— 
{Correctedj 

15.  On  page  43261,  calunm  1.  table  in 
section  1.1,  change  the  CAS  No.  after 
trans-1.3-Dichloropropene  to  "10061-02- 
6". 


16.  On  page  43261,  column  1.  table  in 
section  1.1,  change  "1,1,1- 
Tetrachloroethane"  and  "1.1.2- 
Tetrachloroethane"  to  "1,1,1- 
Trichloroethane"  and  "1.1,2- 
Trichloroethane". 

17.  On  page  43275,  column  3,  section 
12.2,  line  3.  change  "1000  X  MDL"  to 
"100  X  MDL." 

18.  On  pages  43278,  43279.  and  43280. 
delete  handwritten  page  numbers  "-208- 
".  "-209-"  and  "-210-"  from  the  bottom  of 
each  page,  respectively. 

19.  On  page  43282.  column  1,  section 
5.9.  line  2.  change  "weighint"  to 
"weighing". 

20.  On  page  43283.  column  1,  section 

8.1.1,  line  1.  change  "inital"  to  "initial". 

21.  On  page  43283.  column  1.  section 
8.2.5,  line  4,  change  "pramefers"  to 
"parameters". 

22.  On  page  43283.  colunm  2.  section 

8.4.  line  8,  remove  "of  the". 

23.  On  page  43283.  column  3.  section 
8.4.3,  line  7,  change  "outsied"  to 
"outside". 

24.  On  page  43283.  column  3.  section 

8.5.  line  8,  change  "(Sp)"  to  "(Sp)". 

25.  On  page  43284.  column  1.  section 
10.1  line  7,  change  "Columnm"  to 
"Column". 

26.  On  pages  43286.  43287,  48288.  and 
43289  delete  the  handwritten  numbers  "- 
243-",  "-244-",  "-245-",  and  "-246-"  at  the 
bottom  of  each  page,  respectively. 

27.  On  page  43291.  column  1.  section 
5.6.3.  line  2.  change  "issued"  to  "is 
used". 

28.  On  page  43294,  column  1,  section 
12.7,  line  14,  change  "volume:Volume"  to 
"volume:voIume". 

29.  On  page  43294.  column  3.  section 
14.2.  line  10.  delete  "xc". 

30.  On  pages  43297  and  43298  delete 
the  handwritten  numbers  "-288-"  and  "- 
289-"  from  the  bottom  of  each  of  the 
pages,  respectively. 

31.  On  page  43304  delete  the 
handwritten  number  "325"  from  the 
bottom  of  the  page. 

32.  On  pages  43311  and  43312.  delete 
the  handwritten  numbers  "-363-"  and  "- 
3&4-"  from  the  bottom  of  each  page, 
respectively. 

33.  On  page  43314,  column  1,  section 

5.6.2,  line  2.  change  "Supel"  to  "Supel-". 

34.  On  pages  43.319  and  43320.  delete 
typed  numbers  "407-"  and  "408-"  from 
the  bottoms  of  the  pages,  respectively. 

35.  On  page  43321.  column  2.  section 
2.1,  line  5.  change  "exchagned"  to 
"exchanged". 

36.  On  page  43326.  column  3.  Table  3, 
in  the  first  footnote,  change  the 
subscript  ",="  to  lower  case  ■s=". 

37.  On  page  43326.  column  3.  Table  4, 
under  the  column  heading  "Single 
analyst  precision",  line  12,  change 
"0.41X  +  0.65"  to  "0.41  X  -  0.65". 


38.  On  page  43326,  column  3.  Table  4. 
in  the  first  footnote,  change  "X"'  to 
"X' ". 

39.  On  pages  43327  through  43336. 
delete  the  typed  numbers  "-451-" 
through  "-460-"  from  the  bottom  of  each 
page,  respectively. 

40.  On  page  43339.  column  3.  s<!ction 
8.5.  change  "PO  =  90%"  to  "P=90%". 

41.  On  pages  43342  and  43343,  delete 
the  typed  numbers  "-496-"  and  "-497-" 
from  the  bottom  of  each  page, 
respectively. 

42.  On  page  43344.  column  3,  section 
3.2,  line  7,  change  "table  1"  to  Table  1". 

43.  On  page  43344,  column  3,  section 
4.1,  line  17,  change  superscript  from 
"identified*— •'  to  "identified*"*'. 

44.  On  page  43349,  column  3,  Table  3. 
line  6  under  the  heading  "Parameter" 
change  syllabification  from 
"Benzo(b)nuo-ranthene"  to 
"Benzo(b)nuor-anthene". 

45.  On  page  43349,  column  3,  Table  4. 
under  column  heading  "Overall 
precision",  line  14  (Naphthalene), 
change  "0.41X-0.74"  to  "0.41  X  +  0.74". 

46.  On  pages  43350  through  43352. 
delete  the  typed  numbers  "-539-" 
through  "-541-"  from  the  bottom  of  each 
of  the  pages,  respectively. 

47.  On  page  43357,  column  2.  Table  1. 
first  three  parameters,  delete  the  space 
between  the  prefix  "Bis"  and  the 
following  parenthesis. 

48.  On  pages  43358  and  43359.  delete 
the  typed  numbers  "-578-"  and  "-579-" 
from  the  bottoms  of  each  of  the  pages, 
respectively. 

49.  On  page  43361.  column  1.  section 
6.5,  line  1,  change  "(1.00  ,,gUL]"  to 
"(1.00  /ig/fxL)". 

50.  On  page  43362.  column  1,  section 
8.2.1.  line  5.  change  "109"  to  "10". 

51.  On  page  43362.  column  1.  section 
8.2.4,  lines  2  and  3,  delete  space  between 
the  "n"  and  the  "g"  to  read  "/xg/L". 

52.  On  page  43364,  Table  2.  third 
symbol  explanation  at  the  bottom  of  the 
table,  change  "P.P."  to  "P,  P," 

53.  On  pages  43366  and  43367,  delete 
the  typed  numbers  "-614-"  and  "-fil5-" 
from  the  bottoms  of  each  page, 
respectively. 

54.  On  page  43368,  column  2,  section 
3.1.1,  line  2.  change  "cleand"  to 
"cleaned". 

55.  On  page  43370.  column  1.  section 
6.10.  line  5.  change  "ML"  to  "mL". 

56.  On  page  43370,  column  1,  section 
7.1.1,  line  9.  change  "n/z"  to  "m/z". 

57.  On  page  43373,  column  3.  Table 
under  section  1.1.  change 
'Trichloroethane"  to  "Trichloroethene". 

58.  On  page  43378.  column  1.  section 
13.1,  line  4,  change  "m/z  quantitate"  to 
"m/z  to  quantitate." 
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SO.  On  page  4337&  column  3.  Table  4. 
eighth  parameter,  change  '"1.1- 
Dichloroethene"  to  "1.1- 
Dichloroethane". 

60.  On  page  43379.  Table  S.  for 
Toluene  under  the  column  heading 
Range  for  P,  change  the  range  from  "47- 
162"  to  "47-150^.  , 

61.  On  page  43379.  Table  5.  29th 
parameter  change  Trichloroethane"  to 
*Trichloroethene". 

62.  On  page  43379.  Table  5.  change 
**Trichlorofluoromethene"  to 
Trichlorofhioromethane". 

63.  On  page  43380.  Table  6,  change 
*'1.1.2=Trichloroethane"  to  "1.1.2- 
Trichloroelhane". 

64.  On  page  43380.  Table  6.  for  the 
1.1.2-TrichIoroelhane.  under  the  column 
heading,  Accuracy,  change  "0.95  +  1.71" 
to'U95C-|-1.71". 

65.  On  page  43381  through  43384. 
delete  the  handwritten  numbers  "-704-". 
"-705-".  -706-".  and  "-707-".  from  the 
bottom  of  each  of  the  pages, 
respectively. 

66.  On  page  43386.  column  2.  section 
6.4  line  2.  change  "H-SO*"  to  •H^SO*". 

67.  On  page  43386.  column  3.  sectioo 
7.2.2.  Equation  1,  put  a  line  between  the 
numerator  and  denominator  to  read: 


RF= 


(AJ(CJ 
(A.)  (C.) 


68.  On  page  43389,  column  3.  section 
17.  title,  line  2.  change  "(2,3.7,aTCDD)" 
to  '(2.3,7.8-TCDD)". 

69.  On  page  4339a  column  2.  Table  1. 
change  "Bis(2-ethylhexl)  phthalate"  to 
"Bis(2-ethylhexyl)  phthalate". 

7a  On  page  43382.  Table  7.  under  the 
colunui  heading  "Single  analyst 
precision"  change  "  S/  "  to  "s,"  ". 

71.  On  page  43392.  Table  7.  under  the 
column  heading  "Overall  precision"  on 
line  11.  change  "0.3.0x"  to  "asOx". 

72.  On  page  43393.  Table  7.  under 
column  heading  "Single  analyst 
precision"  change  "S,"  "  to  "s,"  ". 

73.  On  pages  43394  through  43406 
delete  the  handwritten  numbers  "-764-". 
"-765-".  "-766-".  "-767-".  "-76ft-".  "- 
769-".  "-770-".  "-771-".  "-772-".  "-773- 
".  "-774-".  "-775-".  and  "-776-"  from 
the  bottoms  of  each  of  the  pages, 
respectively. 

74.  On  page  43409.  column  1.  section 
7.4.Z  line  5.  insert  a  division  sign  "/" 
between  the  two  parenthesized 
expressions  for  area  to  read:  R  =  (area  at 
mi/z)/(area  at  mifz). 

75.  On  page  43412.  column  1.  Table  1. 
17th  entry,  change  "l.l-dichloroethane" 
to  "1,1-dichloroethene". 

76.  On  page  43412.  column  2,  Table  2. 
line  8,  change  "Chloroethene-d5"  to 
"Chloro€thane-d5". 

77.  On  page  43417,  column  2.  section 
6.13,  line  4.  change  "1.00  ^I'"  to  "1.00 
mL". 

78.  On  page  43418,  column  1,  section 
7.4.2.  line  10.  change  "R,=R,"  to  "R,  > 
R/'. 


79.  On  page  43418.  column  1,  section 
7.4.4.  line  20.  change  "/(R„-R,-Hr  Jo 
"/(R„-R.)(R,4ir 

BO.  On  page  43418.  column  1.  section 
7.4.4.  line  21.  change  ","  to  read:  "R,". 

81.  On  page  43418,  column  2.  section 
7.5.1.  line  1.  add  a  parenthesis  after  C«  to 
read:  RF={A.  X  CJ/(A„  X  C),  where 

82.  On  page  4342a  column  3.  section 
13.4,  line  1,  change  "Massesd"  to 
"Masses". 

63.  On  page  43421.  column  2,  section 
16.2.  line  1.  change  "/Ml"  to  "/mL". 

84.  On  page  43423.  Table  3.  21  lines 
from  the  bottom  (ECD  372).  change 
detection  limit  from  "50"  to  "10". 

85.  On  page  43424.  Table  3.  footnote  2. 
change  "accepted"  to  "acceptable". 

86.  On  page  43424.  Table  4,  line  1 
(EGD  164).  change  "ins"  to  "int". 

87.  On  page  43424,  Table  4.  after  the 
footnote  beginning  with  the  word 
"Colunm:"  change  "id.d."  to  "i.d.". 

Appendix  B  to  Part  136 — [Corrected] 

68.  On  page  43430,  column  3,  section 
7.(b).  second  line  after  the  equation, 
start  the  line  at  the  left  hand  margin  and 
merge  the  following  line  to  read  as 
follows:  "calculated  MDL  and  process 
the  samples  through  the  .  .  ." 

Appendix  C  to  Part  136— {Corrected] 

89.  On  page  43434,  column  3.  section 
10.4.  line  6.  change  "-»-5"  to  "±5". 
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ENVIRONMENTAL  PROTECTION 
AGENCY  I 

40  CFR  F»art  136 


[FRL-2737-3J 

Guideline*  Establishing  Test 
Procedures  for  the  Analysis  of 
Pollutants  Under  the  Clean  Water  Act; 
Correction 

AQENCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  correction. 

summary:  This  document  corrects 
proposed  Guidelines  Establishing  Test 
Procedures  for  the  Analysis  of 
Pollutants  that  appeared  at  page  43437 
in  the  Federal  Register  of  October  26, 
1984  (49  FR  43437),  FR  Doc.  84-26349. 
This  action  is  necessary  to  correct 
typographical  errors. 

DATES:  Comments  on  the  proposed  rule 
must  be  submitted  on  or  before  January 
10. 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Robert  Medz,  Environmental 
Monitoring  Systems  Division.  Office  of 
Research  and  Development  (RD-680), 
401  M  Street.  SW..  Washington.  D.C. 
20460.  Telephone  Number  (202)  382- 
5792. 


Dated:  December  11, 1984. 

Bernard  D.  Goldstein, 

Assistant  Administrator,  Office  of  Research 
and  Development 

The  following  corrections  are  made  in 
FR  Doc.  84-26349  appearing  on  43437  in 
the  issue  of  October  26, 1984. 

1.  On  page  43437,  column  1,  under 
ADDRESS:,  Unes  3  and  4,  change  "Water 
and  Waste  Management  Monitoring 
Research  Division"  to  "Environmental 
Monitoring  Systems  Division". 

2.  On  page  43437,  column  1,  under  FOR 
FURTHER  INFORMATION  CONTACT  line  3, 
change  "5788"  to  "5792". 

3.  On  page  43437,  column  2.  line  1, 
insert  after  "(GS)  methods,"  the  phrase, 
"2  high  pressure  liquid  chromotography 
(HPLC)  methods.". 

4.  On  page  43437,  column  2,  line  25, 
change  "matricies"  to  "matrices". 

5.  On  page  43437,  column  3,  last 
paragraph,  line  9,  change 
"Tetrachloride"  to  "tetrachloride". 

6.  On  page  43439,  Table  IC..  parameter 
10,  change  "Acid"  to  "acid";  parameter 
16,  change  "Butyl  Phthalate"  to  "butyl 
phthalate";  parameter  42,  change 
"Dibromochlorobenzene"  to 
Dibromochloromethane". 

7.  On  page  43440,  Table  IC,  parameter 
85,  change  "Chloride"  to  "chloride"; 
parameter  86,  change  "Dinitrophenol"  to 
"dinitrophenol". 


8.  On  page  43440,  Table  IC,  parameter 
88,  Naphthalene,  under  the  column 
heading  HPLC,  add  "610". 

9.  On  page  43440,  Table  IC,  parameter 
113,  delete  the  hyphen  between 
'Tetrachloro"  and  "dibenzo"  to  read: 
"2,3,7,8-Tetrachlorodibenzo-p-dioxin". 

10.  On  page  43440.  Table  IC,  footnote 
6,  insert  "Agency"  after  the  words 
"United  States  Environmental 
Protection". 

11.  On  page  43441,  Table  ID, 
parameter  4,  change  "Atratpm"  to 
"Atraton"  and  in  parameter  22,  change 
"Dementon-S"  to  "Demeton-S '. 

[VR  Doc.  85-235  Filed  l-»-85: 8:45  am) 

MLUNG  CODE  6660-SO-M 


40  CFR  Part  136 
(FRL-2636-«] 

Guidelines  Establishing  Test 
Procedures  for  the  Analysis  of 
Pollutants 

Correction 

In  FR  Doc.  84-26349  beginning  on  page 
43437  in  the  issue  of  Friday,  October  26. 
1984,  make  the  following  correction: 

9136.3    [Corrected] 

In  S  136.3,  Table  ID.  page  43441. 
parameter  17,  correct  "2,4'-D"  to  read  "2, 
4-D". 
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Department  of 
Education 

Innovative  Programs  for  Severely 
Handicapped  Children;  Auxiliary  Activities; 
Proposed  Annual  Funding  Priorities  and 
Application  Closing  Date  for  Transmittal 
of  New  Applications  for  Fiscal  Year  1985 
Awards;  Notice 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
ReftabMtatlve  Services 

Auxttary  Activities;  Innovative 
Programs  for  Severely  Handicapped 


AOCNCV:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Annual 
Funding  Priorities. 


I 


f.  The  Secretary  proposes 
annual  funding  priorities  for  the 
Auxiliary  Activities— Innovative 
Programs  for  Severely  Handicapped 
Children  program.  To  ensure  wide  and 
effective  use  of  program  funds,  the 
Secretary  proposes  seven  priorities  to 
direct  funds  to  the  areas  of  greatest 
need  for  Tiscal  year  1985.  A  separate 
competition  will  be  established  for  each 
priority. 

DATE:  Comments  must  be  received  on  or 
l>efore  February  4. 1985. 
aoomit;  Comments  should  be 
addressed  to:  R.  Paul  Thompson,  Speciiil 
Needs  Section,  Office  of  Special 
Education  Programs.  Department  of 
F^lucation.  400  Maryland  Avenue,  SW 
(Switzer  Building.  Room  3511— M/S 
2313).  Washington.  D.C  20202. 
FOR  FURTHCn  INFORMATION  CONTACT 
R.  Paul  Thompson.  Telephone:  (202)  732- 
1161. 

•UWLEMENTARV  INFORMATION:  The 
Auxiliary  Activities  program,  authorized 
by  Section  624  of  the  Education  of  the 
Handicapped  Act,  supports  research, 
development  or  demonstration,  training, 
and  dissemination  activities  which  meet 
the  unique  educational  needs  of 
handicapped  children  and  youth,  and 
are  consistent  with  the  purposes  of  Part 
C  of  the  Act  (20  U.S.C  1424).  The 
Education  of  the  Handicapped  Act 
Amendments  of  1983.  Pub.  L  98-199. 
included  amendments  to  the  provisions 
of  Section  624.  In  accordance  with  this 
authority,  the  Secretary  proposes  to 
fund  projects  under  the  following 
priorities  for  fiscal  year  1985.  Projects 
will  be  funded  for  up  to  36  months, 
except  where  otherwise  indicated, 
subject  to  an  annual  review  of  progress, 
the  availability  of  Federal  funds,  and 
other  factors  [see  34  CFR  75.251-75.253). 

Priorities 

(1)  Non-directed  Demonstration 
Projects  for  Severely  Handicapped 
Children  and  Youth.  This  priority 
supports  projects  designed  to 
demonstrate  specific,  viable  procedures 
for  meeting  significant  educational 
needs,  including  vocational  needs,  of 
severely  handicapped  (other  than  deaf- 
blind)  children  and  youth.  The  content 


of  the  demonstration  projects  is  limited 
only  by  the  overall  mission  of  the 
program — to  demonstrate  innovative 
and  effective  approaches  to  the 
education  of  severely  handicapped 
children.  Applicants  proposing  to 
conduct  the  projects  must  fully  describe 
and  justify  the  selection  of  the  focus  and 
particular  approach  to  be  demonstrated. 
Approximately  $700,000  is  expected  to 
be  available  for  issuing  up  to  six  awards 
under  this  competition. 

(2)  Approaches  to  Total  Life  Planning 
for  Deaf-blind  Children  and  Youth.  This 
priority  supports  projects  which 
implement  innovative  procedures  for  the 
development  of  total  life  planning  for 
deaf-blind  children  and  youth.  The 
planning  must  include:  (1)  Assessment 
of  a  broad  range  of  skills  and 
capabilities  including,  but  not  limited  to. 
cognitive,  linguistic,  affective,  and 
psychomotor  functioning  of  the  project 
participants:  (2)  identification  of 
services  which  are  essential  to  meet  the 
needs  of  the  participants  and  which  will 
maximize  their  potential  as  they 
approach  adulthood:  (3)  development  of 
strategics  for  individualized  life 
planning  for  each  project  participant, 
with  provision  for  modifying  the 
planning  on  at  least  an  annual  busis; 
and  (4)  development  of  strategies  for 
applying  individualized  planning  to 
deaf-blind  children  and  youth  not  served 
by  the  project.  These  projects  may:  (1) 
Begin  activities  from  the  time  children 
are  identified  as  handicapped  and 
include  planning  for  preschool  education 
through  vocational  education  and 
rehabilitation  services  as  appropriate, 
emphasizing  the  transition  of  such 
children  from  educational  to  home  and 
community  environments;  and  (2) 
encourage  the  active  involvement  of 
parents  in  promoting  the  implementation 
of  total  life  planning  for  these  children. 
Approximately  $600,000  is  expected  to 
be  available  for  issuing  up  to  five 
awards  under  this  competition. 

(3)  Skills  Training.  Placement,  and 
Supported  Employment  for  Deaf-Blind 
Youth.  This  priority  supports  projects 
which  design,  implement  and 
disseminate  information  about 
innovative  practices  in  the 
prevocational  and  vocational  skills 
training,  work  site  placement,  and 
supported  employment  of  deaf-blind 
youth.  The  practices  must  extend 
beyond,  expand  upon,  complement,  or 
supplement  existing  successful 
practices.  These  projects  may  also 
include  feasible  applications  of 
techniques  still  in  the  development  stage 
in  research  and  other  experimental 
programs.  Four  characteristics 
distinguish  these  programs  from 
traditional  vocational  education 


programming  for  deaf-blind  children  and 
youth.  These  programs  are  designed  to— 
(1)  Provide  employment  opportunities 
for  youth  lacking  the  potential  for 
unassisted  competitive  employment  or 
those  not  eligible  for  vocational 
rehabilitation  benefits:  (2)  provide,  in 
combination  with  other  federal.  State 
and  local  funding  services,  ongoing 
training  supervision  and  support 
services  without  the  expectation  of 
unassisted  competitive  work:  (3)  provide 
an  employment  focus  directed  toward 
the  achievement  by  deaf-blind  youth  of 
the  same  goals  (security,  mobility, 
quality  of  life,  and  income  level]  sought 
by  nonhandicapped  workers:  and  (4) 
incorporate  a  variety  of  support 
strategies  and  techniques  to  assist  a 
service  agency  in  providing  training  to 
deaf-blind  individuals  at  work  sites. 
Approximately  $600,000  is  expected  to 
be  available  for  issuing  up  to  five 
awards  under  this  competition. 

(4)  Non-directed  Demonstration 
Projects  for  Deaf-Blind  Children  and 
Youth.  This  priority  supports  projects 
designed  to  demonstrate  specific,  viable 
procedures  for  meeting  significant 
educational  needs  of  deaf-blind  children 
and  youth.  The  content  of  the 
demonstration  projects  is  to  focus  upon 
the  overall  mission  of  the  program — to 
demonstrate  innovative  and  effective 
approaches  to  the  education  of  deaf- 
blind  children  and  youth  in  the  least 
restrictive  environment  with  the  goal  of 
providing  educational  programs  for 
these  children  and  youth  in  regular 
school  settings.  Projects,  in  particular, 
must  be  designed  to  demonstrate 
functional  and  viable  procedures  in  such 
areas  as  the  design,  implementation,  and 
evaluation  of  age  appropriate  curricula 
and  the  provision  of  related  services  for 
the  education  of  deaf-blind  children  and 
youth. 

For  the  purposes  of  this  priority,  the 
term  "related  services"  means 
transportation  and  such  developmental, 
corrective,  and  other  supportive  services 
as  are  required  to  assist  a  handicapped 
child  to  benefit  from  special  education, 
and  includes  speech  pathology  and 
audiology,  psychological  services, 
physical  and  occupational  therapy, 
recreation,  early  identification  and 
assessment  of  disabilities  in  children, 
counseling  services,  and  medical 
services  for  diagnostic  or  evaluation 
purposes.  The  term  also  includes  school 
health  ser\-ices.  social  work  services  in 
schools,  and  parent  counseling  and 
training.  See  34  CFR  300.13. 

Each  applicant  proposing  to  conduct  a 
project  must  fully  describe  and  justify 
the  selection  of  the  focus  and  particular 
approach  to  be  demonstrated. 
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Approximately  $600,000  is  expected  to 
be  available  for  issuing  up  to  five 
awards  under  this  competition. 

(5)  Statewide  Sys  tarns  Change.  This 
priority  supports  which  design, 
implement,  evaluate,  and  disseminate 
information  about  a  model  for  the  State- 
wide delivery  of  comprehensixe  special 
education  and  related  services  to 
severely  handicapped  children  and 
youth  (including  deaf-blind  children  and 
youth),  ages  birth  through  21.  within  a 
particular  State.  Such  a  design  must 
utilize  and  enhance  existing  service 
delivery  systems  for  these  children. 
Particular  attention  should  be  placed  on 
ensuring  that  deaf-blind  children  are 
properly  integrated  into  these  systems 
since  sei-vices  to  this  group  are  often 
provided  through  a  combination  of 
regional.  Federal.  State  and  local  service 
providers.  Federal  programs  v«th  which 
the  projects  should  be  coordinated 
include  Ed.-iy  Childhood  State  Plan 
projects  (34  CFR  Part  309).  the  Services 
for  Deaf-Blind  Children  program  (34  CFR 
Part  307).  and  vocational  education 
activities.  Each  project  must  develop  a 
system  which  will— {!)  develop  a 
comprehensive  description  of  services 
for  severely  handicapped  children 
within  a  State;  (2)  complete  an  extensive 
analysis  of  the  current  service  deHvery 
system:  (3)  design  an  improved 
comprehensive  State- wide  model  for  the 
delivery  of  educational  services  to 
maximize  the  potential  of  severely 
handicapped  children  and  youth;  (4) 
implement  the  model  of  State-wide 
services  on  a  pilot  basis  under 
systematic  and  carefully  documented 
conditions;  (3)  design  and  implement  an 
evaluation  plan  for  each  of  the  project 
components:  (6)  disseminate  information 
about  the  model's  findings  and 
recommendations:  (7)  establish  and 
utilize  an  advisory  cosimittee:  and  (8) 
maintain  a  performance  measurement 
system  to  monitor  all  project  activities. 
In  the  past  few  years,  contracts  have 
been  awarded  to  establish  similar  State- 
wide service  delivery  systems.  States 
receiving  these  contracts  are  not  eligible 
for  funding  under  this  priority.  These 
States  are  Georgia.  Hawaii,  Illinois, 
Kansas.  Minnesota.  Montana.  New 
York,  Oregon.  Washington.  Utah,  and 
Wyoming. 

Projects  under  this  priority  will  be 
funded  through  cooperative  agreements 
with  the  Secretary.  Approximately 
$1,672,500  is  expected  to  be  available  for 
issuing  up  to  13  grants  or  cooperative 
agreements  under  this  competition. 

(6)  Communication  Skills 
Development  for  School-age  Deaf-Blind 
Children  and  Youth.  This  priority 
supports  projects  which  identify  critical 


educational  problems  in  developing 
communication  skills  in  school-age  deaf- 
blind  children,  ages  6  through  21.  design 
and  demonstrate  innovative  programs  to 
effectively  resolve  such  problems,  and 
disseminate  information  about  project 
findings  and  recommendations.  Projects 
should  address  one  of  the  following 
issues — (1)  appropriate  communication 
modes:  (2)  standardized  procedures  of 
communication  (language)  sampling 
within  a  range  of  social  contexts;  (3)  the 
sequence  of  commu.nicative  behaviors 
that  follow  the  presymbolic  stage  and 
are  predictive  of  later  linquistic  or 
communicative  functioning;  (4) 
procedures  for  assessment  of 
communicative  exchanges  between 
deaf-blind  persons  and  others  (parents, 
siblings,  peers,  teachers,  etc.);  (5) 
effective  intervention  strategies  that 
facilitate  eflective  communicative 
exchanges  between  deaf-blind  persons 
and  others:  or  (6)  procedures  tor 
selecting  and  evaluating  technological 
aids  with  attention  to  the  vocabulary 
and  linguistic  features  appropriate  to 
each  device  and  its  individual  user. 
Approximately  $1,050,000  is  expected  to 
be  available  for  issuing  up  to  14  grants 
with  each  grant  averaging  $75,000 
annually.  These  grants  will  be  awarded 
for  24  months  or  less. 

[7]  Social  and  Community  Skills 
Development  for  Severely  Handicapped 
Children  and  Youth.  This  priority 
supports  projects  which  design, 
implement,  and  evaluate  innovative 
procedures  which  increase  the  skills  and 
opportunities  of  severely  handicapped 
(including  deaf-blind)  children  and 
youth  to  socially  interact  with  peers  and 
others  in  neighborhood  and  other 
community  situations.  These  projects 
should  seek  to  promote  the  development 
of  new  social  skills,  and  improve  the 
existing  interactive  skills,  and 
additionally  seek  to  ensure  that  the  right 
of  such  children  and  youth  to  participate 
in  community  activities  outside  of 
structured  educational  or  intervention 
settings  is  not  dependent  upon  a 
particular  level  of  performance.  Projects 
should  focus  on  one  or  more  of  the 
following  issues — (1)  enhancing  social 
skills;  (2)  reducing  or  eliminating  social 
barriers;  and  (3)  increasing  opportunities 
for  social  participation.  Projects  which 
emphasize  skill  enhancement  should 
provide  opportunities  for  generalization 
to  other  settings.  Activities  preparing  the 
community  and/or  neighborhood  to 
support  and  adjust  to  the  inclusion  of 
severely  handicapped  children  and 
youth  should  include  parents, 
professionals,  and  non-handicapped 
peers  as  well  as  the  general  public. 
Projects  which  focus  on  increasing 


environmental  opportunities  should 
emphasize  integrated  settings  and 
provide  opportunities  for  expanding 
available  effective  experiences.  Project 
activities  should  focus  on  two  or  more 
small  groups  of  two  or  more  severely 
handicapped  children  and  be  co- 
directed  by  a  parent  and  local 
educational  agency  professional. 
Approximately  $1,340,000  is  available 
for  issuing  up  to  16  grants  with  each 
grant  averaging  $83,750  annually.  These 
grants  will  be  for  24  months  or  less. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  the  proposed  priorities. 

AH  comments  submitted  in  response 
to  these  proposed  priorities  will  be  . 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
4615.  Switzer  Building,  330  C  Street, 
SW.,  Washington,  D.C.  between  the 
hours  of  8:30  a.m.  and  4:00  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

(20  U.S.C  1424)  * 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.086;  Innovative  Programs  fo?  S€ve.-«ly 
ttandicapped  Children) 

Dated:  December  31. 1984. 
Gary  L  )ooes< 

Acting  Secretary  of  Education. 
(FR  Doc  85-202  Filed  l-»-85;  8:45  ami 
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Auxiliary  Acth^tie^  Innovative 
Programs  for  Severely  Handicapped 
Children 

agency:  Department  of  Education. 
ACTION:  Application  notice  establishing 
closing  date  for  transmittal  of  new 
applications  for  Rscal  year  1985  awards. 

summary:  Applications  are  invited  for 
new  projects  under  the  Auxiliary 
Activities — ^Innovative  Programs  for 
Severely  Handicapped  Children 
program. 

Authority  for  this  program  is 
contained  in  Section  624  of  Part  C  of  the 
Education  of  the  Handicapped  Act.  (20 
U.S.C  1424) 

Applications  may  be  submitted  by 
public  or  private,  profit  or  non-profit 
organizations  and  institutions. 

The  Auxiliary  Activities  program 
supports  research,  development  or 
demonstration,  training,  and 
dissemination  activities  consistent  with 
Part  C  of  the  Act  that  meet  the  unique 
educational  needs  of  handicapped 
children  and  youth,  including  those  who 
are  severely  handicapped.  This 
application  notice,  however,  addresses 
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only  those  priorities  under  Section  624 
of  the  Act  proposed  by  the  Secretarj-  for 
Tiscal  year  1965  awards  under  the 
Auxiliary  Activities — Innovative 
Programs  for  Severely  Handicapped 
Children  and  Youth  program. 

Closing  date  for  transmittal  of 
applications:  An  application  for  a  new 
project  must  be  mailed  or  hand 
delivered  on  or  before  April  8. 1985. 

Applications  delivered  by  wail:  An 
application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Fducation.  Application  Control  Center, 
Attention:  CFDA  Number  84.086,  400 
Maryland  Avenue.  SW.,  Washington. 
DC.  20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Fducation. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 

Each  late  applicant  will  be  notified 
that  its  application  will  not  be 
considered. 

Applications  delivered  by  hand:  An 
application  that  is  hand  delivered  must 
be  taken  to  the  U.S.  Department  of 
Education.  Application  Control  Center. 
Room  5673,  Regional  Office  Building  3. 
7lh  and  D  Streets,  SW..  Washington. 
DC. 

The  Application  Control  Center  will 
accept  hand-delivered  applications 
between  8:00  a.m.  and  4:30  p.m. 
(Washington,  D.C.  time)  daily,  except 
Saturdays.  Sundays,  and  Federal 
holidays. 

An  application  for  a  new  project  that 
is  hand  delivered  will  not  be  accepted 
by  the  Application  Control  Center  after 
4:30  p.m.  on  the  closing  date. 

Available  funds:  It  is  estimated  that 
approximately  $6,562,500  will  be 
available  for  support  of  64  new  projects 
under  this  program  in  Fiscal  year  1985. 
This  estimate  does  not  bind  the 


Department  of  Education  to  a  specific 
number  of  grants  or  cooperative 
agreements  or  to  the  amount  of  any 
grant  or  cooperative  agreement  unless 
that  amount  is  otherwise  specified  by 
statute  or  regulations.  Grant  or 
cooperative  agreement  approval  is  for 
the  time  period  indicated  in  each 
priority.  Funding  beyond  the  first  year 
period  is  subject  to  an  annual  review  of 
progress,  availability  of  funds,  and  other 
factors  (see  34  CFR  75.251-75.253). 

Priorities  for  funding:  The  selection  of 
priorities  was  based  upon:  (1)  A 
comprehensive  review  of  the  program's 
history,  including  the  number  of 
responses  to  various  requests  for 
proposals  and  responses  to  the  1982, 
1983.  and  1984  grant  competitions;  and 
(2)  an  analysis  of  comments  from 
professionals  serving  severely 
handicapped  and  deaf-blind  children  as 
to  perceived  needs  in  the  field.  The 
priority  areas  are  listed  in  the  table 
following.  For  further  information  on 
each  selected  area,  applicants  may 
consult  the  regulations  and  proposed 
annual  funding  priorities. 


Priowitv  Areas — Innovative  Programs  for 
Severei-v  hanoicap»>cd  Children,  Fiscal  Yeah 
1965 
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Application  forms:  Application  forms 
and  program  information  packages  are 
expected  to  be  available  on  February  4. 
1985.  These  materials  may  be  obtained 
by  writing  to  the  Special  Needs  Section, 


Special  Educational  Programs, 
Department  of  Education.  400  Maryland 
Avenue  SW.  (Switzer  Building.  Room 
3511.  M/S  2313),  Washington,  D.C. 
20202.  Applications  must  be  prepared 
and  submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  However,  the  program 
information  is  only  intended  to  aid 
applicants  in  applying  for  assistance. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperwork,  application  content, 
reporting,  or  grantee  performance 
requirement  beyond  those  imposed 
under  the  statute  and  regulations. 

The  Secretary  strongly  urges  that  the 
narrative  portion  of  the  application  not 
exceed  20  pages  in  length.  The  Secretary 
further  urges  that  applicants  submit  only 
the  information  that  is  requested. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0028) 

Applicable  regulations:  Regulations 
applicable  to  this  program  include  the 
following: 

(a)  Regulations  governing  the 
Auxiliary  Activities  program  (34  CFR 
Part  315).  Final  regulations  for  this 
program  were  published  on  July  9, 1984 
(49  FR  28020).  A  notice  of  proposed 
annual  funding  priorities  for  this 
program  is  published  in  this  issue  of  the 
Federal  Register.  Prospective  applicants 
are  advised  that  the  proposal  annual 
funding  priorities  are  subject  to 
modification  in  response  to  public 
comments  submitted  within  30  days  of 
publication.  In  the  event  any  substantive 
changes  are  made  in  any  of  the  priorities 
or  other  requirements  for  new  projects, 
applicants  will  be  given  the  opportunity 
to  amend  or  resubmit  their  applications. 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  (34  CFR  Parts  74,  75,  77,  and 
78). 

FOR  FURTHER  INFORMATION  CONTACT*. 
R.  Paul  Thompson.  Special  Needs 
Section.  Special  Education  Programs. 
Department  of  Education,  330  C  Street, 
SW.  (Switzer  Building.  Room  4615), 
Washington,  DC.  20202.  Telephone  (202) 
732-1161. 
(20U.S.C.  1424) 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.086:  Auxiliary  Activities — Innovative 
Programs  for  Severely  Handicapped 
Children) 

Dated:  December  31, 1984, 
Gary  L  lones. 

Acting  Secretary  of  Education. 
[FR  Doc.  85-263  Filed  l-»-85:  8:45  am) 

aUJJNOCOOC  4000-01-M 


Friday 
January  4,  1985 


Part  VIII 


Small  Business 
Administration 

13  CFR  Part  123 

Disaster  Program  for  West  Coast 

Fisheries;  Interim  Final  Rule 


7M 


Federal  Regbter  /  Vol.  50.  No.  3  /  Friday.  January  4.  1985  /  Rules  and  Regulationg 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  123 
|R*v«atonll:AiiMlt3] 

CNaaster  Program  for  West  Coast 

Flslierles 

AOCNCV:  Small  Busineu  Administration. 
action:  Interim  final  rule. 


:  This  regulations  implements 
new  section  23  of  the  Small  Business 
Act  which  was  added  by  Pub.  L  96-473 
and  which  authorizes  the  Small  Business 
Administration  (SBA)  to  make  economic 
injury  disaster  loans  to  small  concerns 
suffering  as  a  result  of  West  Coast 
ocean  conditions  between  June  1982  and 
December  1963  commonly  known  as  El 
Nino.  Because  of  the  emergency  nature 
of  this  subject  SBA  is  publishing  this 
rule  in  interim  flnal  form,  but  solicits 
public  comments  on  the  matter. 
EFFCCnvc  DATC:  January  4. 1985. 
AOOMESS:  Comments  should  be  sent  to 
the  Deputy  Associate  Administrator  for 
Disaster  Assistance.  Room  820. 1441  L 
Street.  NW.  Washington,  D.C.  20416. 
rOR  FURTHCfl  mFOmiATION  CONTACT 
Bernard  Kulik.  Deputy  Associate 
Administrator  for  Disaster  Assistance. 
Telephone  (202)  653-6879. 
SUPPLEMENTARY  INFORMATION:  On 
October  12. 1984,  the  President  signed 
Pub.  L  96-473.  which,  among  other 
things,  added  a  new  section  23  to  the 
Small  Business  Act  authorizing  SBA  to 
make  economic  injury  disaster  loans  to 
small  concerns  su^ering  as  a  result  of 
West  Coast  ocean  conditions  commonly 
known  as  El  Nino  occurring  between 
June  1982  and  December  1983.  The 
statute -here  implemented  is,  in  the 
words  of  its  Senate  sponsor,  (Senator 
Gorton): 

*  *  'carefully  designed  to  ensure  that  it  does 
not  tjecome  an  entitlement  for  industry.  The 
fisherman  must  demonstrate  *  *  *  that  their  •• 
injury  is  directly  attributable  to  El  Nino. 
Business  with  only  a  peripheral  relationship 
to  Hshing  will  not  be  eligible  for  the  loans 
"{130 Cong.  Rec.  S 8617  (daily  ed):  June 2& 
19A4] 

A  similar  statement  was  made  by  the 
sponsor  in  the  House  of 
Representatives.  Congressman  Bosco 
|130  Cong.  Rec  H  1631  (daily  ed.)  March 
15, 1964).  Accordingly,  the  regulation  is 
limited  to  events  and  the  time  periods 
slated  in  the  statute,  and  to  small 
business  concerns  directly  injured  by  El 
Nino  during  those  periods. 

The  incident  date  of  mid  October  1982 
is  based  on  information  received  from 
the  National  Oceanic  and  Atmospheric 
Administration  of  the  U.S.  Department 
of  Commerce  (NOAA)  as  the 


approximate  time  when  the  effects  of  El 
Nino  were  first  experienced  by  the  West 
Coast  fishing  industry. 

Since  these  loans  will  be  made 
pursuant  to  section  7(b)(2)  of  the  Small 
Business  Act,  (IS  U.S.C  636)  they  will  be 
made  at  interest  rates  not  to  exceed  4 
percent  and  will  only  be  available  to 
applicants  unable  to  obtain  credit  from 
non-Federal  sources  on  reasonable 
terms  and  conditions,  taking  into 
consideration  prevailing  rates  and  terms 
in  the  community  in  or  near  where  the 
concern  transacts  business,  for  similar 
purposes  and  periods  of  time  (section 
3(h)  of  the  Small  Business  Act.) 

This  regulation  substantially  tracks 
the  statute  and  is  of  an  emergency 
nature,  requiring  prompt 
implementation.  Therefore,  SBA  is 
adopting  this  interim  regulation  in  final 
form  without  prior  public  participation. 
SBA  nevertheless  invites  public 
comments,  and  reserves  the  right  to 
modify  this  regulation  in  light  of 
comments  received  through  future 
rulemaking  procedures. 

Regulatory  Impact 

This  regulation  is  not  a  major  rule  for 
purposes  of  E.0. 12291  since  it  is  not 
likely  to  result  in  an  annual  economic 
effect  of  $100  million  or  more,  or  to 
result  in  a  cost  increase  for  anyone 
anywhere,  nor  to  have  an  adverse  e^ect 
on  competition  or  employment.  For 
purposes  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601  et  seq..  it  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  Section  603  of  the  Act  the 
following  information  is  offered: 

1.  The  reason  why  this  rule  is  being 
adopted,  its  objectives  and  legal  basis 
have  been  indicated  above. 

2.  The  regulation  will  apply  to  all 
small  business  concerns  applying  for 
economic  injury  assistance  pursuant  to 
section  7(b)(2]  of  the  Small  Business 
Act,  15  use.  636.  as  a  direct  result  of  El 
Nino  related  ocean  conditions  off  the 
West  Coast  of  the  United  States  during 
1982/1983.  Since  SBA  has  no  experience 
with  El  Nino  related  economic  injuries, 
it  is  not  possible  to  estimate  the  number 
of  small  concerns  affected  by  this 
regulations. 

3.  There  are  no  reporting  or  record- 
keeping requirements  specifically 
inherent  in  this  regulation.  However, 
applicants  will  be  required  to 
substantiate  their  requests  for 
assistance. 

4.  Tliere  are  no  Federal  rules  which 
duplicate,  conflict  with,  or  overlap  this 
regulation. 

5.  There  are  no  significant  alternatives 
to  this  regulation,  which  closely  tracks 
the  underlying  statute.  The 


commencement  date  of  mid  October 
1982  has  been  selected  on  the  advice  of 
NOAA.  as  set  forth  above. 

This  regulation  is  intended  to 
implement  section  111  A  of  Pub.  L  98- 
473.  adding  a  new  section  23(1)  to  the 
Small  Business  Act.  It  will  permit  the 
dispensing  of  disaster  assistance  to 
small  concerns  adversely  affected  by 
the  oceanic  conditions  described  above. 
There  are  no  monetary  costs  or  adverse 
effects  inherent  on  this  rule. 

Since  this  regulation  carries  no 
reporting  or  record-keeping  requirement, 
it  is  not  subject  to  the  Paperwork 
Reduction  .Act  of  1980,  Pub.  L  98-511. 

List  of  SubjecU  in  13  CFR  Part  123 

Disaster  assistance,  loan  programs/ 
business.  Small  businesses. 

PART  123— (AMENDED) 

Accordingly,  pursuant  to  sees.  7ib)(2) 
and  23(1)  of  the  Act,  15  U.S.C.  636  and 
650,  a  new  §  123.42  is  added  to  Subpart 
C  (Economic  Injury  Disaster  Loans)  of 
Part  123  of  title  13  of  the  Code  of  Federal 
Regulations,  and  the  Table  of  Contents 
revised  to  add  the  new  {  123.42  to 
Subpart  C  in  the  appropriate  place: 

§  123.42    El  Nino-R«iat«d  Economic  Injury. 

(a)  SBA  is  authorized  by  Pub.  L  98- 
473  to  provide  financial  assistance, 
pursuant  to  section  7(b)(2)  of  the  Small 
Business  Act  (15  U.S.C.  636),  to  small 
business  concerns  involved  in  the 
fishing  industry,  which  suffered 
substantial  economic  injury  as  a  direct 
result  of  recent  El  Nino-related  ocean 
conditions  which  occurred  during  the 
period  beginning  with  June  1982  and 
ending  with  December  1983. 

(b)  The  term  "recent  El  Nino-related 
ocean  conditions"  means  those 
conditions  (including  high  water 
temperatures,  scarcity  of  prey  and 
absence  of  normal  upwellings)  which 
occurred  in  the  eastern  Pacific  Ocean  off 
the  west  coast  of  the  North  American 
Continent  beginning  on  or  about  mid 
October  1982  and  which  resulted  from 
the  climatic  conditions  occurring  in  the 
F.quatorial  Pacific  during  1982  and  1983. 

(c)  The  term  "fishing  industry"  means 
any  trade  or  business  involved  in  (1)  the 
catching,  taking,  or  harvesting  of  fish 
(whether  or  not  sold  on  a  commercial 
basis),  (2)  any  operation  at  sea  or  on 
land,  in  preparation  for,  or  substantially 
dependent  upon,  the  catching,  taki.ig  or 
harvesting  of  fish,  and  (3)  the  processing 
or  canning  of  fish  (including  storage, 
refrigeration  and  transportation  of  fish 
before  processing  or  canning). 

(d)  The  term  "fish"  means  finfish. 
mollusks.  crustacean"  and  all  other 
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forms  of  marine  and  plant  life  other  than 
marine  mammals  and  birds. 

(e)  Loans  to  small  business  concerns 
made  as  a  result  of  this  section  shall 
bear  interest  at  a  rate  not  to  exceed  4 
percent. 

(Catalog  of  Federdl  Domestic  Assistance 
Program  No.  59.002.  Rconomic  Injury  Disaster 
Loans) 

Dated;  November  14. 19>M. 
lames  C  Sandnrs, 

Administrati)r. 

|FR  Doc.  85-2e6  Filed  1-3-85:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and 
Renewable  Energy 

10  CFR  Part  440 

(Docket  Na  CAS-RM-SO-SOe) 

Weattterization  Assistance  for  Low- 
Income  Persona 

AOCNCV:  OfTice  of  Conservation  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Interim  final  rule. 

summary:  The  Department  of  Energy  is 
issuing  an  interim  final  rule  for  the 
program  for  VVeatherization  Assistance 
for  Low-Income  Persons  to  implement 
changes  made  to  the  program  by  the 
Human  Services  Reauthorization  Act  of 
1984.  The  principal  amendments  to  the 
program:  allow  States  the  option  of 
using  the  eligibility  requirements  of  the 
Department  of  Health  and  Human 
Services"  Low-Income  Home  Energy 
Assistance  Program  (UHEAP):  add 
replacement  furnaces  and  boilers  to  the 
weatherization  materials  list;  allow  the 
Secretary  of  Energy  to  add 
weatherization  materials  to  the  program 
without  a  rulemaking  procedure:  require 
States  to  spend  an  average  of  at  least  40 
percent  of  their  program  costs 
(materials,  program  support  and  labor) 
for  weatherization  materials;  allow 
States  to  average  their  weatherization 
expenditures,  not  to  exceed  $1,600  per 
dwelling  unit  in  the  S'ate,  for  materials, 
labor  and  program  support;  remove  the 
$150  limit  on  the  cost  of  making 
incidental  repairs;  and  allow 
reweatherization  of  dwelling  units 
partially  weatherized  during  the  period 
September  30. 1975.  through  September 
30, 1979. 

DOE  will  issue  a  separate  rulemaking 
on  an  additional  amendment  to 
establish  a  performance  fund  of  not  less 
than  5  percent  and  not  more  than  15 
percent  of  the  annual  program 
appropriation,  beginning  in  fiscal  year 
1986. 

The  amendments  in  this  interim  final 
rule  give  the  States  additional  flexibility 
to  develop  and  implement 
weatherization  programs  which  are 
responsive  to  their  needs  and  which 
increase  their  ability  to  conserve  energy 
and  assist  low-income  persons.  Further, 
the  amendments  in  this  interim  final  rule 
will  lessen  the  paperwork  requirements 
on  the  States  by  eliminating  certain 
requirements  in  the  State  Plan. 
dates:  Effective  date:  February  4, 1985. 
Written  comments  must  be  received  on 
or  before  February  4. 1985.  A  public 
hearing  will  be  held  in  Washington. 


D.C.,  on  January  29.  1985,  from  9:30  a.m. 

to  5:00  p.m.  (See  Section  III,  Opportunity 

for  Public  Comment,  for  further 

information). 

AOORCSSCS:  Public  hearing  location: 

U.S.  Department  of  Energy,  Forrestal 

Building,  Room  lE-245, 1000 

Independence  Avenue,  SW., 

Washington.  D.C.  20585. 
All  written  comments  (three  copies) 

and  requests  to  speak  at  the  hearing 

should  be  addressed  to  Conser\'ation 

and  Renewable  Energy,  Department  of 

Energy,  O^ice  of  Hearings  and  Dockets. 

Forrestal  Building,  Room  6B-025. 1000 

Independence  Avenue,  SW., 

Washington.  DC.  20585.  (20J1  232-9319. 

FON  FURTHER  INFORMATION  CONTACT: 

Greg  Reamy,  Office  of  Weatherization 
Assistance  Programs.  Conservation 
and  Renewable  Energy.  Department  of 
Energy,  Mail  Stop  5G-023,  Forrestal 
Building.  1000  Independence  Avenue, 
S.W.,  Washington,  DC.  20585,  (202) 
252-2207 

Pamela  M.  Pelcovi'.s.  Office  of  General 
Counsel.  Department  of  Energy,  Mail 
Stop  63-144,  Forrestal  Building,  1000 
Independence  Avenue.  SW.. 
Washington.  DC.  20585.  (202)  252- 
9517. 

SUPPUEMENTARY  INFORMATION: 

I.  Introduction  and  Ba(.kxrt)iind  of  the 

Program 

II.  Amendments  to  the  WedtherizHtion 

Assistance  Program 

III.  Opportunity  for  Public  Comment 

IV.  Environmental.  Regulatory  Imp.nct, 

Regulatory  Flexibility.  Paperwork 
Reduction  Act.  and  Coordinating  Agency 
Reviews 

I.  Introduction  and  Background  of  the 
Program 

Introduction 

The  Department  of  Energy  (DOE)  is 
amending  the  regulations  for  the 
Weatherization  Assistance  for  Low- 
Income  Persons  Program,  (Program,  or 
WAP),  10  CFR  Part  440,  issued  under 
Title  IV  of  the  Energy  Conservation  and 
Production  Act.  as  amended.  Pub.  L  94- 
385,  90  Stat.  1150  (42  U.S.C.  6861  et  seq.) 
(Act  or  program  statute).  The  purpose  of 
today's  action  is  to  implement  changes 
required  by  the  recent  passage  of  the 
Human  Services  Reauthorization  Act  of 
1984,  Pub.  L  98-558,  Stat.  (Amending 
Act).  These  changes  will  increase  State 
and  local  flexibility  in  operating  the 
Weatherization  Assistance  Program. 

Background  of  the  Program 

The  Act  authorized  DOE  to  establish 
a  program  to  weatherize  the  homes  of 
low-income  persons,  particularly  those 
who  are  elderly  or  handicapped.  The 
program  is  intended  to  reduce  national 


energy  consumption,  particularly  of 
imported  oil,  and  to  reduce  the  impact  of 
higher  fuel  costs  on  low-income  families. 
Funds  are  provided  to  install  insulation, 
storm  windows,  caulking  and 
weatherstripping.  and  to  make  furnace 
efficiency  modifications  and  other 
improvements  to  conserve  energy. 

DOE  currently  makes  grants  to  States, 
the  District  of  Columbia,  and  under 
certain  circumstances.  Indian  tribal 
organizations.  The  Governor  of  each 
State,  or  his  designee,  applies  for. 
receives  and  administers  the  grant 
funds.  The  funds  are  distributed  by  the 
States  and  the  District  of  Columbia  to 
local  governments  and  non-profit 
organizations  to  weatherize  homes 
Certain  Indian  tribal  organizations  also 
administer  Federal  funds  and  perform 
weatherization  activities  under  this 
program. 

Funds  are  allocated  by  DOE  through  a 
formula  which  reflects  the  relative  need 
for  weatherization  assistance  among  the 
States.  The  formula  takes  into  account 
the  number  of  low-income  households, 
the  percentage  of  total  residential 
energy  used  for  space  heating  and 
cooling,  and  the  number  of  heating  and 
cooling  degree  days  in  each  State 

Administrative  Requirements 

DOE  has  determined  that  the 
proposed  rulemaking  requirements  of 
the  Department  of  Energy  Organization 
Act  (42  U.S.C.  7191)  (DOE  Act)  and  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  (APA)  should  not  be  followed  with 
respect  to  the  changes  to  the  WAP  rules 
made  by  this  action.  Section  501(c)(1)  of 
the  DOE  Act  provides  that  when  a 
showing  has  been  made  that  "no 
substantial  issue  of  fact  or  law  exists" 
and  that  such  rulemaking  is  "unlikely  to 
have  substantial  impact  on  the  Nation's 
economy  or  large  numbers  of  individuals 
or  businesses,"  such  rulemaking  can  be 
issued  in  accordance  with  the  minimal 
APA  requirements.  Further,  section 
553(b)  of  the  APA  provides  that  except 
where  notice  and  hearing  are  required 
by  statute,  the  requirement  for  a  notice 
of  proposed  rulemaking  does  not  apply 
when  the  agency  "for  good  cause  finds 
(and  incorporates  the  finding  and  a  brief 
statement  of  the  reasons  therefore  in  the 
rule  issued)  that  notice  and  public 
procedure  there  upon  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest." 

Since  the  changes  made  by  this 
interim  final  rule  are  mandated  by  the 
Amending  Act  and,  in  large  part,  track 
the  statute,  DOE  believes  that  they  can 
raise  no  "substantial  issue  of  law  or 
fact"  and  have  no  "substantial  impact 
on  the  Nation's  economy  or  large 


numbers  of  individuals  or  businesses. " 
as  required  by  section  501(c)(1)  of  the 
DOE  Act.  Further,  the  notice  and 
comment  procedures  pf  the  APA  are 
waived  in  accordance  with  section 
553(b}.  DOE  Tinds  it  is  in  the  public 
interest  to  have  these  very  recent 
statutory  changes  implemented  in  the 
program  without  delay  and  within  this 
•  grant  cycle,  which  commences  in  the 
next  few  weeks.  This  would  be 
impracticable  if  DOE  proceeded  with  a 
notice  of  proposed  rulemaking  at  this 
time. 

DOE  has  made  some  changes  to  the 
requirements  for  State  Plans  only  in 
order  to  monitor  conformance  with  the 
new  substantive  changes  to  the 
regulations,  and  DOE  has  kept  these 
administrative  changes  to  the  minimum. 
However.  DOE  is  providing  an 
opportunity  for  public  comment  on  these 
changes  and  may  consider  additional 
changes  to  the  regulations  as  a  result  of 
the  comments  at  a  later  date. 

II.  AmendoienU  to  the  Weatherizatioa 
PrograiB  I 

In  this  interim  Bnal  rule,  CKDE  is 
incorporating  the  amendmenti  to  the 
program  required  by  the  Human 
Services  Reauthorization  Act  of  1904 
which  will  give  the  States  more 
flexibility  in  operating  their  programs. 
These  amendments  wiH  expand  both  the 
approach  to  weatherizing  a  home  and 
the  universe  of  low-income  households 
eligible  for  assistance.  The  principal 
amendments;  allow  States  ^e  option  cif 
using  the  eligibility  requirements  of  the 
Department  of  Health  and  Human 
Services'  Low-Income  Home  Enerj;y 
Assistance  Program  (LIHEAP):  add 
replacement  fumances  and  boilers  to 
the  weatherization  materials  list:  allow 
the  Secretary  of  Energy  to  add 
weatherization  materials  to  the  progiam 
without  a  rulemaking  procedure:  require 
States  to  spend  an  average  of  at  least  40 
percent  of  their  program  costs 
(materials,  program  support  and  labor) 
for  weatherization  materials:  allow 
States  to  average  their  weatherizatioa 
expenditures,  not  to  exceed  $1,600  per 
dwelling  unit  in  that  State,  for  materials, 
labor  and  program  support:  remove  the 
$150  limit  on  the  cost  of  incidental 
repairs:  and  allow  reweatherization  of 
dwelling  units  partially  weatherized 
during  the  period  September  30. 1975. 
through  September  30. 1979. 

The  Weatherization  Assistance 
Program  is  a  State  grant  program.  The 
amendments  underscore  boti  the  State's 
increasing  role  in  fashioning  a 
weatherization  program  tailored  to  its 
specific  needs  and  the  State's  increasing 
responsibility  to  ensure  that  the  spirit 
and  intent  of  the  program  statute — to 


maximize  the  benefits  to  low-income 
persons  per  weatherization  dollar 
spent — are  carried  out.  These 
responsibilities  pose  a  formidable 
challenge  to  the  program  grantees. 

To  date  just  1.3  million  of  the 
program's  12.6  million  potentially 
eligible  households  have  been 
weatherized.  If  all  States  were  to  elect 
to  use  the  LIHEAP  eligibility  criterion 
which  is  up  to  150  percent  of  the  OMB 
poverty  level,  the  universe  may  be 
closer  to  22  million  households.  At  the 
same  time,  it  is  now  possible,  as  a  result 
of  the  amendments  to  the  prt^ram 
statute,  to  spend  more  on  each  home 
assisted — through  additional 
weatherization  measures  and  the 
averaging  of  per  home  expenditures.  The 
pressures  to  do  more  operate  against  a 
background  of  finite  resources.  This 
setting  will  require  States  to  employ  all 
means  at  their  disposal  to  increase  the 
efficiency  and  effectiveness  of  the 
program  in  order  to  maximize  the 
weatherization  dollars  they  spend. 

1.  Eligibility 

DOE  amends  S  440.3  as  required  by 
the  Amending  Act  to  expand  the 
definition  of  "low-income"  to  include 
that,  if  a  State  elects,  it  may  use  the 
eligibility  criterion  under  the  Low- 
Income  Home  Energy  Assistance  Act  of 
1981  (42  U.S.C.  8621)  in  determining 
WAP  eligibility  throughout  the  State. 
Allowing  States  the  option  of  using  the 
LIHEAP  eligibility  criterion  may 
increase  the  present  12.6  million 
households'  now  eligible  under  the  DOE 
Weatherization  Program  to 
approximately  22  million  currently 
eligible  under  the  LIHEAP  Program. 

The  Amending  Act  provides  that  the 
LIHEAP  criterion  must  be  at  least  125 
percent  of  tfie  poverty  level  established 
by  OMB.  (The  OMB  poverty  levels  are 
also  used  in  one  of  the  two  current 
eligibility  tests  under  the  WAP.)  DOE 
believes  the  Congress  intended  that  a 
person  who  would  be  eligible  under 
either  of  the  first  two  WAP  criteria 
would  remain  eligible  should  a  State 
elect  to  use  the  LIHEAP  criterion. 
Accordingly,  DOE  believes  that  when  a 
State  elects  the  LIHEAP  criterion,  it 
should  be  added  to  one  of  the  original 
criteria,  for  purposes  of  retaining 
program  eligibility  for  those  who  are 
under  125  percent  of  the  OMB  definition. 

A  State  must  apply  its  chosen 
eligibility  definition  uniformly 
throughout  the  State.  For  example. 
States  may  not  use  the  LIHEAP  criterion 
in  urban  areas,  but  not  use  it  in  rural 
areas. 


'  Appraximately  1.3  million  home*  have  already 
been  weatherized  under  WAP. 


In  addition  DOE  amends  S  44ai4  to 
require  States  to  explain  in  their  State 
Plans  the  eligibility  criteria  that  will  be 
followed.  No  changes  have  been  made 
in  the  priority  for  providing 
weatherization  services  under  the 
program. 

2.  Weatherization  Materials 

DOE  is  also  amending  §  440.3  by 
adding  "replacement  furnaces  and 
boilers"  to  the  definiton  of 
weatherization  materials  as  required  by 
section  402(1)  of  the  Amending  Act. 
Allowing  replacement  furnaces  and 
boilers  will  require  the  States  to  justify, 
through  prioritization  procedures 
containeid  in  the  energy  audit  performed 
on  a  dwelling  unit  or  class  of  units  under 
S  440.21(b),  the  necessity  of  replacing  a 
furnace  or  boiler  rather  than  employing 
less  expensive  furnace/boiler  efficiency 
modifications.  The  regulation  continues 
to  permit  heating  and  cooling  system 
repairs  and  tuneups/efficiency 
improvements  and  boiler  repair  and 
modifications /efficiency  improvements. 
Because  the  DOE  developed  energy 
audit.  Project  Retro-Tech,  does  not 
address  replacement  furnaces  and 
boilers,  a  State  which  considers 
emplo>ring  these  measures  must  submit 
to  DOE  for  approval  a  new  or  modified 
energy  audit.  At  a  minimum,  this  new  or 
modified  energy  audit  must  consider  the 
cost  of  replacement  versus  the  cost  of 
making  modification  improvements  to  a 
heating  unit.  When  considering  the 
replacement  of  a  boiler  in  a  rental 
building  or  rental  dweUing  units,  the 
State  must  also  consider 
§  440.22(b)(3)(ii)  which  prohibite  undue 
or  excessive  enhancement  to  rental 
dwelling  units. 

3.  Additional  Weatherization  Materials 

Section  402(2)  of  the  Amending  Act 
deletes  the  requirement  that  any 
additions  to  the  list  of  weatherization 
materials  be  made  "by  rule".  This 
change  will  give  DOE  greater  flexibility 
to  respond  to  state-of-the-art  technology. 
Without  having  to  go  through  the 
lengthy  process  of  a  rulemaking.  DOE 
can  in  a  timely  fashion  incorporate  into 
the  program  new  energy  saving 
products,  ideas  and  technology.  If  a 
State  wishes  to  request  the  use  of  a  new 
weatherization  material,  then  the  State 
should  submit  the  request  in  writing, 
together  with  documentation 
demonstrating  the  material's  cost- 
effectiveness,  its  position  on  the  State'* 
list  of  prioritized  measures,  and  any 
material  related  to  apphcable  standards. 
A  State  may  submit  a  request  to  add 
new  materials  at  any  time  as  an 
amendment  to  the  current  year's  State 
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Plan,  or  as  a  part  of  the  annual 
application  procedure.  In  either  case. 
DOE  will  notify  the  State  of  its 
determination  in  writing.  DOE  is  also 
amending  J  440.21(a)  to  clarify  that 
Appendix  A  applies  only  to 
weatherization  materials  listed  in  the 
regulations  and  not  to  any  additional 
materials  added  as  discussed  above. 

4.  Allowable  Expenditures 

DOE  amends  5  440.18  to  require  that 
States  spend  an  average  of  at  least  40 
percent  of  their  program  costs 
(materials,  program  support  and  labor) 
for  weatherization  materials  as  required 
by  5  403  of  the  Amending  Act. 
Incidental  repairs  are  part  of  the  40 
percent  average  in  addition,  DOE  is 
amending  S  440.14{b)(9)(ix)  to  require 
that  States  furnish  DOE,  in  their  Annual 
Plans,  the  average  amount  of  DOE  funds 
to  be  applied  to  any  dwelling  unit  for 
weatherization  materials.  This  change 
will  help  to  maximize  the  program 
dollars  expended  for  weatherization 
materials  which  is  a  goal  of  the  program 
statute. 

As  provided  in  section  402(c)(2)(D)  of 
the  Amending  Act.  DOE  amends 
S  440.18(iii)  by  eliminating  the  $150  per 
dwelling  unit  limit  for  making  incidental 
repairs.  However,  the  repairs  that  can 
be  made  are  still  only  those  that  are 
"incidental",  that  is.  those  repairs 
necessary  for  the  effective  performance 
or  preservation  of  weatherization 
materials  installed  on  a  dwelling  unit,  as 
defined  in  S  440.3.  The  goal  of  this 
program  remains  energy  conservation, 
not  housing  rehabilitation. 

5.  Averaging  Expenditures 

DOE  is  amending  3  440.18  as  required 
by  section  403(2)  of  the  Amending  Act 
by  eliminating  the  $1,000  maximum 
expenditure  limit  per  dwelling  unit  and 
allowing  the  States  to  average,  not  to 
exceed  $1,600.  their  expenditures  per 
dwelling  urit.  Additionally.  DOE  is 
amending  §  440.14  to  re.juire  States  to 
furnish  only  the  average  amount,  not  the 
maximum  amount,  of  DOE  funds  to  be 
applied  to  any  dwelling  unit.  This 
average  includes  the  cost  of  materials, 
program  support  and  labor.  DOE  wishes 
to  avoid  the  expenditure  of  widely 
divergent  amounts  on  individual  homes, 
"goldplating"  some  and  skimping  on 
others.  States  m^iy  find  it  necessary  to 
set  maximum  expenditure  limits  for  their 
subgrantee  agencies.  Other  existing 
requirements  of  §  440.14  remain, 
including  providing  the  type  of 
weatherization  work  to  be  done,  the 
estimated  number  of  dwelling  units  to 
be  completed,  and  an  estimate  of  the 
amount  of  energy  to  be  conserved.  The 
State  average  may  be  required  of  each 


subgrantee  or  varied  among  them,  so 
long  as  the  State's  $1,600  average  is 
maintained.  This  amendment  eliminates 
the  need  for  those  waivers  previously 
employed  when  additional  funds  were 
needed  to  pay  for  labor  or  special 
categories  of  materials.  Therefore.  DOE 
amends  S  440.18(d].  9  440.19(b)  and 
9  440.21(e)  by  eliminating  the  references 
to  waivers.  However,  a  State  is  not 
precluded  from  adopting  its  own  waiver 
process  in  conjunction  with  subgrantee 
maximum  expenditure  limits,  so  long  as 
the  State's  $1,600  average  is  maintained. 

The  provisions  implementing  the 
statewide  $1,600  average  per  dwelling 
unit,  of  which  40  percent  must  be 
expended  for  materials,  can  best  be 
illustrated  by  the  following  example: 
State  X  receives  an  allocation  of  S2 
million.  After  deducting  monies  for 
administration  and  training  and 
technical  assistance  $1.8  million  remains 
for  direct  program  costs.  To  comply  with 
the  above  provision,  the  State  must 
weatherize  at  least  one  thousand  homes 
and  spend  at  least  $640,000  for 
weatherization  materials. 

As  discussed  earlier  in  this  preamble, 
it  is  the  responsibility  of  the  States  to 
demonstrate  wise  and  prudent  use  of 
DOE  funds  to  provide  the  most  cost- 
effective  approach  to  weatherizing  as 
many  homes  with  DOE  funds  as 
possible.  The  amendments  contained  in 
this  interim  final  lule  may  appear  to  be 
taking  the  program  in  the  opposite 
direction — spending  more  on  fewer 
homes.  The  reality  is  that  the  States 
have  never  had  more  fiexibilily  to  create 
weatherization  programs  which  are 
cost-effective,  efficient  and  suitable  to 
their  own  unique  needs  and  special 
situations.  There  are  options  available 
to  deal  with  the  dwelling  unit  that  needs 
a  "little  bit  extra",  or  the  family  "a  few 
dollars  over"  the  former  eligibility 
criteria.  There  is  also  a  larger  universe 
of  households  eligible  for  assistance. 

The  management  decisions  and 
choice^  made  by  each  State  will  he 
critical  to  the  level  of  success  its 
program  achieves  and  will  affect  the 
achievement  of  national  program  goals. 

6.  Reweatherizing 

DOE  amends  fi  440.18  to  allow  States 
to  rewealherize  dwelling  units  which 
were  partially  weatherized  during  the 
period  September  30. 1975.  through 
September  30, 1979  in  accordance  with 
section  403(2)  of  the  Amending  Act. 
When  considering  these  dwelling  units 
for  reweatherization.  the  occupant  must 
reapply  for  assistance  under  the 
program  and  be  certified  as  eligible.  A 
new  energy  audit  »vill  be  needed  to 
determine  which  materials  should  be 
installed,  using  present  standards. 


taking  into  account  the  current  condition 
of  the  dwelling  unit.  Dwelling  units 
weatherized  since  September  30. 1979. 
are  not  eligible  for  reweatherization 
except  under  current  provisions,  one  of 
which  allows  the  low-cost/no-cost 
activities  of  9  440.20  for  these  dwellings. 
Homes  reweatherized  under  this 
provision  may  not  be  reported  to  DOE 
as  new  completions,  but  will  he 
accounted  for  separately. 

7.  Revisions  to  Appendix  A 

DOE  has  updated  Appendix  A. 
Standards  for  Weatherization  Materials, 
to  include  standards  for  replacement 
furnaces  and  boilers  which  are  being 
added  to  the  list  of  weatherization 
materials.  Additionally.  DOE  has  added 
standards  for  heat-reflective  materials 
which  were  inadvertently  omitted  from 
the  January  27, 1984,  final  rule.  Such 
materials  include  shade  screens,  rigid 
awnings,  louver  systems  and  industrial- 
grade  white  paint  used  as  a  heat- 
reflective  measure.  These  heat-reflective 
measures  should  be  considered  only  in 
areas  of  the  country  which  experience 
extremely  hot  temperatures.  The 
standards  which  appear  in  Appendix  A 
for  all  mateials  are  current  as  of  the 
publication  of  this  notice. 

8.  Performance  Fund 

Section  404  of  the  Amending  Act 
requires  DOE  to  establish  a  performance 
fund  beginning  in  fiscal  year  1986  of  not 
less  than  5  and  not  more  than  15  percent 
of  the  amount  appropriate  for  each  fiscal 
year.  This  amendment  directly  effects 
the  amount  of  funding  all  States  will 
receive  both  initially  and  as  a  result  of 
determining  factors  that  will  be 
established  by  rulemaking  later.  DOE 
has  decided  to  issue  the  performantp 
fund  amendment  as  a  separate  notice  of 
proposed  rulemaking.  This  proposal  is 
expected  to  be  issued  in  about  60  days 

III.  Opportunity  for  Public  Comment 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  data,  views  or  arguments 
with  respect  to  the  matters  set  forth  in 
this  notice  to:  Conservation  and 
Renewable  Energy,  Department  of 
Energy,  Office  of  Hearings  and  Dockets. 
Forresfal  Building,  Room  6B-02.S,  lOfJO 
Independence  Avenue.  SW., 
Washington,  D.C.  20585. 

Comments  should  be  identified  on  the 
outside  of  the  envelope,  and  on  the 
document  themselves,  with  the 
designation:  "Weatherization 
Assistance  for  Low-Income  Persons, 
Interim  Final  Rule,  Docket  Number 
CAS-RM-80-508".  Three  copies  should 
be  submitted. 
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All  comments  received  will  be 
rivailable  for  public  inspection  in  the 
DOE  Reading  Room.  Room  lE-090, 
Forrestal  Building,  1000  Indepdendence 
Avenue.  SW.,  Washington,  D.C.  20585, 
between  the  hours  of  9:00  a.m.  and  4:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Any  person  submitting  information 
which  that  person  believes  to  be 
conHdential,  and  which  may  be  exempt 
by  law  from  public  disclosure,  should 
submit  one  complete  copy,  as  well  as 
trto  copies  from  which  the  information 
claimed  to  be  confidential  htis  been 
deleted.  DOE  shall  make  a 
determination  of  any  such  claim.  This 
procedure  is  set  forth  in  10  CFR  1004.11 
f44  FR  1980,  January  8. 1979). 

DOE  will  hold  one  public  hearing  on 
this  interim  fmal  rule.  The  hearing  will 
be  held  in  Washington.  D.C,  on  the  date 
and  at  the  address  stated  in  the  DATE 
and  ADDRESS  section  of  the  preamble. 

Any  person  who  has  an  interest  in  the 
proposed  regulation  or  who  is  a 
representative  of  a  group  or  class  of 
persons  which  has  an  interest  in  it  may 
make  a  written  request  for  an 
opportunity  to  make  an  oral 
presentation.  Such  a  request  to  speak  at 
a  hearing  should  be  adcfa'essed  to 
f  learings  and  Dockets,  Conservation 
and  Renewable  Energy,  Mail  Stop  6B- 
025, 1000  Independence  Avenue,  SW., 
Washington,  D.C.  20585.  (202)  252-9319, 
and  must  be  received  by  4:30  p.m.,  local 
time,  January  25, 1985,  (for  Washington, 
D.C).  A  request  may  also  be  hand 
delivered  between  the  hours  of  8:30  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Requests 
should  be  marked  the  same  as  for 
written  comments,  with  the  additional 
notation,  "With  Request  to  Speak". 

The  person  making  the  request  should 
describe  briefly  his  or  her  interest  in  the 
proceeding  and,  if  appropriate,  state 
why  that  person  is  a  proper 
representative  of  a  groiq).  The  person 
should  also  give  a  concise  summary  of 
the  proposed  oral  presentation,  and 
should  provide  a  phone  number  where 
the  person  may  be  reached.  Each  person 
selected  to  be  heard  at  a  public  hearing 
will  be  notified.  Those  persons  selected 
to  be  heard  should  bring  three  copies  of 
their  statement  to  the  hearing.  If  a 
person  cannot  provide  three  copies, 
alternative  arrangements  can  be  made 
in  advance  of  the  hearing.  This  should 
be  done  in  the  letter  requesting  to  speak. 

DOE  reserves  the  right  to  select 
persons  to  speak  at  the  hearings,  to 
schedule  their  presentations,  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearing.  The  length  of 
each  presentation  will  be  limited  to 


twenty  minutes,  based  on  the  number  of 
persons  requesting  to  speak. 

A  DOE  official  will  preside  at  the 
hearing.  This  will  not  be  a  judicial  or 
evidentiary-type  hearing.  Questions  may 
be  asked  of  speakers  only  by  those 
conducting  the  hearing,  and  there  will 
be  no  cross-examination  of  persons 
presenting  statements.  Any  decision 
made  by  DOE  with  respect  to  the 
subject  matter  of  the  hearings  will  be 
based  on  all  of  the  information  available 
to  DOE. 

Any  participant  who  wishes  to  ask  a 
question  at  the  hearing  may  submit  the 
question  in  writing  to  the  presiding 
officer.  The  presiding  officer  will 
determine  whether  the  question  is 
relevant  and  material,  and  whether  the 
time  limitations  permit  it  to  be  presented 
for  an  answer. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding 
officer. 

A  transcript  of  the  hearing  will  be 
made,  and  the  entire  record  of  the 
hearing,  including  the  transcript,  will  be 
retained  by  DOE  and  made  available  for 
inspection  at  the  DOE  Freedom  of 
Information  Office,  Forrestal  Building, 
1000  Independence  Avenue,  SW., 
Washington.  D.C.  20585.  between  the 
hours  of  9:00  a.m.  and  4:00  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
Any  person  may  purchase  a  copy  of  the 
transcript  from  the  reporter. 

If  DOE  must  cancel  the  hearing,  DOE 
will  make  every  effort  to  publish  an 
advance  notice  of  such  cancellation  in 
the  Federal  Register.  Notice  of 
cancellation  will  also  be  given  to  all 
persons  scheduled  to  speak  at  the 
hearing.  Hearing  dates  may  be  cancelled 
in  the  event  no  public  testimony  has 
been  scheduled  in  advance. 

IV.  Environmental,  Regulatory  Impact, 
Regulatory  Flexibility,  Paperwork 
Reduction  Act,  and  Coordinating 
Agency  Reviews 

A.  Environmental  Review 

Pursuant  to  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  Pub.  L  91-190,  83  Stat.  852, 
42  U.S.C  4321  et  seq.,  DOE  published  a 
Notice  of  Availability  of  an 
Environmental  Assessment  (EA)  (DOE/ 
EA-0085)  of  the  Grants  Program  for 
Weatherization  Assistance  for  Low- 
Income  Persons  in  the  Federal  Register 
on  April  10, 1979  (44  FR  21323).  At  the 
same  time,  DOE  published  notice  of  its 
determination,  based  on  the  EA,  that  the 
proposed  action  would  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  that  therefore  no 


Environmental  Impact  Statement  (EIS) 
was  required. 

DOE  has  reviewed  the  environmental 
impacts  of  the  program  amendments 
issued  today.  It  is  DOE's  judgment  that 
the  program  amendment  will  result  in  no 
environmental  impacts  not  previously 
analyzed  in  the  EA  on  the  program. 
Accordingly.  DOE  has  determined  that 
the  environmental  impacts  of  the 
program  as  modified  by  today's 
amendment  have  been  adequately 
analyzed  in  the  April  1979  EA,  and  that 
these  impacts  are  not  significant.  Hence, 
no  additional  EA  or  EIS  is  required. 

B.  Review  Under  Executive  Order  12291 

Today's  issuance  was  reviewed  under 
Executive  Order  12291,  46  FR  13193, 
February  27, 1981.  DOE  has  concluded 
that  the  rule  is  not  a  "major  rule"  under 
the  Executive  Order,  because  it  will  not 
result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries.  State. 
Federal  or  local  government  agencies,  or 
geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment  investment,  productivity, 
innovation  or  on  the  ability  of  the 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  Pursuant 
to  Section  3(c)(3)  of  Executive  Order 
12291.  this  rule  was  submitted  to  the 
Director  of  OMB  for  a  ten-day  review. 
The  Director  has  concluded  his  review 
under  the  Executive  Order. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act.  Pub.  L 
96-354,  94  Stat.  1164  (5  U.S.C.  601  et 
seq.),  requires,  in  part,  that  an  agency 
prepare  a  final  regulatory  flexibility 
analysis  for  any  final  rule,  unless  it 
determines  that  the  rule  will  not  have  a 
"significant  economic:  impact  on  a 
substantial  niunber  of  small  entities."  In 
the  event  that  such  an  analysis  is  not 
required  for  a  particular  rule,  the  agency 
must  publish  a  certification  and  an 
explanation  of  that  determination  in  the 
Federal  Register.  The  changes  proposed 
in  this  action  primarily  add  flexibility  to 
the  existing  program.  The  only 
additional  regulatory  requirements 
placed  on  small  entities  are  placed  on 
those  nonprofit  organizations  which  are 
subgrantees.  Thus,  these  changes  have 
only  a  minimal  effect  on  only  a  few 
small  entities.  Accordingly,  pursuant  to 
section  605(b)  of  the  Regulatory 
Flexibility  Act.  DOE  certifies  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 
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D.  Paperwork  Reduction  Act 

Recently,  the  information  collection 
requirements  contained  in  this  interim 
final  rule  were  released  by  the 
Department  as  a  part  of  the  Program 
Management  package  of  information 
collections,  and  were  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  ander  Control  Number  1910-1400. 

£1  Catalogue  of  Federu!  Domestic 
Assistance 

The  Catalogue  of  Federal  Domestic 
Assistance  number  for  the 
Weatherization  Assistance  Program  is 
81.04Z 

F.  Consultation 

In  developing  these  final  regulations. 
DOE  has  consulted  with  the 
Departments  of  Housing  and  Urban 
Development,  Health  and  Human 
Services,  end  Agriculture,  pursuant  to 
section  413(b)  of  the  Act. 

List  of  Sub)«cU  in  10  CFR  Part  440 

Administrative  practice  and 
procedures.  Aged.  Energy  conservation. 
Grant  Programs — Energy,  Grant 
Programs — Housing  and  Community 
Development.  Handicapped,  Housing 
standards.  Indians.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing.  DOE 
hereby  amends  Chapter  11  of  Title  10. 
Code  of  Federal  Regulations,  as  set  forth 
below. 

Issued  in  Washington.  DC,  December  28. 
1984. 

Pal  Collins, 

Under  Secretary. 

PART  440-(AMENDEDl 

10  CFR  Part  440  is  proposed  to  be 
amended  as  shown. 

1.  The  authority  citation  for  Part  440  is 
revised  to  read  as  follows: 

Authoiity:  Title  IV.  Encrgj-  Cons«rvatioa 
and  Production  Act,  Pub.  L  94-385.  90  Slat. 
115a  42  use.  6861  eL  aeg..  as  amended  by 
Title  IV  of  the  Human  Services 

Reauthorizdtion  Act,  Pub.  L  9S-53& Stat 

.  DepartTuent  of  Energy  Organization  Act 

Pub.  L  95-91.  91  Stat.  565,  42  U.S.C.  HOI  el 
seq. 

i  In  §  440.3  the  definition  of  "Low 
Income"  is  amended  by  adding 
paragraph  (3)  and  the  definition  of 
"Weatherization  Materials"  is  amended 
by  revising  paragraph  (2),  as  follows: 

S44a3    DvfinWona. 

*         •         •         •         • 

"Low  Income"  means  that  income  in 
relation  to  family  size  which: 

(1)  Is  at  or  below  125  percent  of  the 
poverty  level  determined  in  accordance 
with  criteria  established  by  the  Director 


of  the  Office  of  Management  and 
Budget,  except  that  the  Secretary  may 
establish  a  higher  level  if  the  Secretary, 
after  consulting  with  the  Secretary  of 
Agriculture  and  the  Secretary  of  Health 
and  Human  Services,  determines  that 
such  a  higher  level  is  necessary  to  carry 
out  the  purposes  of  this  part  and  is 
consistent  with  the  eligibility  criteria 
established  fcr  the  weatherization 
program  under  section  222(a)(12}  of  the 
Economic  Opportunity  Act  of  1964; 

(2)  Is  the  basis  on  which  cash 
assistance  payments  have  been  paid 
during  the  preceding  twelve  month- 
period  under  Titles  IV  and  XVI  of  the 
Social  Security  Act  or  applicable  State 
or  local  law.  or 

(3)  If  a  State  elects,  is  the  basis  for 
eligibility  for  assistance  under  the  Low 
Income  Home  Energy  Assistance  Act  of 
1981,  provided  that  such  basis  is  at  least 
125  percent  of  the  poverty  level 
determined  in  accordance  with  criteria 
established  by  the  Director  of  the  Office 
of  Management  and  Budget. 

"Weatherization  Materials"  mean: 

W  *  * 

(2)  Furnace  efficiency  modifications, 
including,  but  not  limited  to — 

(i)  Replacement  burners,  furnaces,  or 
boilers  or  any  combination  thereof 

(ii)  Devices  for  minimizing  energy  loss 
through  heating  system,  chimney,  or 
venting  devices;  and 

(iii)  Electrical  or  mechanical  furnace 
ignition  systems  which  replace  standing 
gas  pilot  lights. 


S44ai2    lAmwNlad] 

3.  In  5  440.12(b)(3).  replace  the 
reference  to  {  440.18(b)  with  i  440.18(d). 

4.  In  S  440.14  paragraphs  (b)(9)  (viii). 
(ix)  and  (x)  are  revised  and  a  new 
paragraph  (xi)  is  added  to  read  as 
follows: 

(440.14    Stata  Plans. 

*  •  •  •  • 

(b)  •  •  • 
(9)  •  •   • 

(viii)  The  average  amount  of  the  DOE 
funds  specified  in  f  440.18(c)(l)-(ll)  to 
be  applied  to  any  dwelling  unit; 

(ix)  The  average  amount  of  E)OE  funds 
to  be  applied  to  any  dwelling  unit  for 
weatherization  materials  as  specified  in 
S  440.18(c)(1); 

(x)  Procedures  for  determining  the 
most  cost-effective  measures  in  a 
dwelling  unit  or  a  statement  that  Project 
Retro-Tech  will  be  used;  and 

(xi)  The  definition  of  "low  income"  in 
accordance  with  \  440.3  which  the  State 
has  chosen  for  determining  eligibility. 

5.  Section  440.18  is  revised  to  read  as 
follows: 


9  440.18    Allowabte  expenditures. 

(a)  An  average  of  at  least  forty 
percent  of  the  funds  provided  in  a  State 
under  this  part  for  weatherization 
materials,  labor  and  related  matters 
included  in  paragraphs  (c)(l}-(9)  of  this 
section  shall  be  spent  for  weatherization 
materials. 

(b)  The  expenditure  of  financial 
assistance  provided  under  this  part  for 
labor,  weatherization  materials  and 
related  matters  included  in  paragraphs 
(c)(l}— (9)  of  this  section  shall  not 
exceed  an  average  of  Sl.GOO  per 
dwelling  unit  weatherized  in  the  State. 

(c)  Allowable  expenditures  under  this 
part  include  only: 

(1)  The  cost  of  purchase  and  delivery 
of  weatherization  materials: 

(2)  Labor  costs,  in  accordance  with 
i  440.19: 

(3)  Transportation  of  weatherization 
materials,  tools,  equipment,  and  work 
crews  to  a  storage  siteiand  to  the  site  of 
weatherization  work;  - 

(4)  Maintenance,  operation,  and 
insurance  of  vehicles  used  to  transport 
weatherization  matenals: 

(5)  Maintenance  of  tools  and 
equipment; 

(6)  Purchase  or  annual  lease  of  tools, 
equipment,  and  vehicles,  except  that 
any  purchase  of  vehicles  shall  be 
referred  to  DOE  for  prior  approval  in 
every  instance; 

(7)  Employment  of  on-site  supervisory 
personnel; 

(8)  Storage  of  weatherization 
materials,  tools  and  equipment: 

(9)  The  cost  of  incidental  repairs  if 
such  repairs  are  necessary  to  make  the 
installation  of  weatherization  materials 
effective: 

(10)  The  cost  of  liability  insurance  for 
weatherization  projects  fcr  personal 
injury  and  for  property  damage; 

(11)  The  cost  of  carrying  out  low-cost/ 
no-cost  weatherization  activities  in 
accordance  with  §  440.20:  and 

(12)  Allowable  administrative 
expenses  under  paragraph  (d)  of  this 
section. 

(d)  Not  more  than  10  percent  of  any 
grant  made  to  a  State  may  be  used  by 
the  grantee  and  subgrantees  for 
administrative  purposes  in  carrying  out 
duties  under  this  part,  except  that  not 
more  than  5  percent  may  be  used  by  the 
State  for  such  purposes. 

(e)  No  grant  funds  awarded  under  this 
part  shall  be  used  for  any  of  the 
following  purposes: 

(1)  To  weatherize  a  dwelling  unit 
which  is  designated  for  acquisition  or 
clearance  by  a  Federal,  State,  or  local 
program  within  twelve  months  from  the 
date  weatherization  of  the  dwelling  unit 
would  be  scheduled  to  be  completed;  or 
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(2)  To  install  or  otherwise  provide 
weatherization  materials  for  a  dwelling 
unit  weatheri^ed  previously  with  grant 
funds  under  paragraph  (a)(l]  of  this 
section,  except: 

(i)  As  provided  under  9  440.20; 

(ii)  Unless  such  dwelhng  unit  has  been 
damaged  by  fire,  flood  or  act  of  God  and 
repair  of  the  damage  to  weatherization 
materials  is  not  paid  for  by  insurance:  or 

(iii)  That  dwelling  units  partially 
weatherized  under  this  part  or  under 
other  Federal  programs  during  the 
period  September  30, 1975,  through 
September  30. 1979,  may  receive  further 
financial  assistance  ior  weatherization 
under  this  part. 


§44ai9    [AfiMiMted] 

6.  In  §  440.19,  replace  the  reference  to 
§  440.18(a)  (l](ii)(F}  with  S  440.18(c)(2]  in 
paragraph  (a);  and  remove  paragraph 
(b). 

7.  In  §  440.20,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  440.20    Low-cott/no-eott  wMtherizatlon 
activitlM. 

(a)  An  eligible  dwelling  unit  may  be 
weatherized  without  regard  to  the 
limitations  contained  in  S  440.18  (e)(2)  or 
§  440.21  (b)  from  funds  designated  by  the 
grantee  for  carrying  out  low-cost/no- 
cost  weatherization  activities  provided: 
.        •        •        •        * 

8.  In  S  440.21  paragraph  (a)  and  (e)  are 
revised  to  read  as  follows: 

§  440.21    Standards  and  techniques  for 
weatherization. 

(a)  For  those  weatherization  materials 
listed  in  5  440.3,  only  weatherization 
materials  which  meet  or  exceed 
standards  prescribed  in  Appendix  A  to 
this  part  shall  be  purchased  with  funds 
provided  under  this  part. 

•  *  *  *  4 

(e)  The  weatherization  materials 
which  shall  be  installed  first  are  those 
which  are  determined  to  be  the  most 
cost  effective  using  the  formula  in 
paragraph  (b)  of  this  section. 

9.  In  S  440.22,  paragraph  (a)  is  revised 
to  read  as  follows: 

§440^2    Eligible  dwelling  units. 

(a)  A  dwelling  unit  shall  be  eligible  for 
weatherization  assistance  under  this 
part  if  it  is  occupied  by  a  family  unit: 

(1)  Whose  income  is  at  or  below  125 
percent  of  the  poverty  level  determined 
in  accordance  with  criteria  established 
by  the  Director  of  the  Office  of 
Management  and  Budget; 

(2)  Which  contains  a  member  who  has 
received  cash  assistance  payments 
under  Title  IV  or  XVI  of  the  Social 
Security  Act  or  applicable  State  or  local 
law  during  the  twelve-month  period 


preceding  the  determination  of  eligibility 
for  weatherization  assistance;  or 

(3)  If  the  State  elects,  is  eligible  for 
assistance  under  the  Low-Income  Home 
Energy  Assistance  Act  of  1981,  provided 
that  such  basis  is  at  least  125  percent  of 
the  poverty  level  determined  in 
accordance  with  criteria  established  by 
the  Director  of  the  Office  of 
Management  and  Budget. 

10.  Appendix  A  to  Part  440  is  revised 
to  read  as  follows: 

Appendix  A — Standanb  for  Weatherization 
Material! 

The  following  Government  standards  are 
produced  by  the  Consumer  Products  Safety 
Commission  and  are  published  in  Title  16, 
Code  of  Federal  Regulations. 
Thermal  Insulating  Materials  for  Building 
Elements  Including  Walls,  Floors,  Ceilings, 
Attics  and  Roofs  Insulation— organic 
fiber — conformance  to  Interim  Safety 
Standard  16  CFR  Part  1209 
Fire  Safety  Requirements  for  Thermal 
Insulating  Materials  According  to 
Insulation  Use — Attic  Floor — insulation 
materials  intended  for  exposed  use  in  attic 
floors  shall  be  capable  of  meeting  the  same 
flammability  requirements  given  for 
cellulose  insulation  in  16  CFR  Part  1209 
Enclosed  spaces — insulation  materials 
intended  for  use  within  enclosed  stud  or 
joist  spaces  shall  be  capable  of  meeting  the 
smoldering  combustion  requirements  in  16 
CFR  Part  1209 

The  following  standards  which  are  not 
otherwise  set  forth  in  Part  440  are 
incorporated  by  reference  and  made  a  part  of 
Part  440.  The  following  standards  have  been 
approved  for  incorporation  by  reference  by 
the  Director  of  the  Federal  Register.  These 
materials  are  incorporated  as  they  exist  on 
February  27  and  a  notice  of  any  change  in 
these  materials  will  be  published  in  the 
Federal  Register.  The  standards  incorporated 
by  reference  are  available  for  inspection  at 
the  Office  of  the  Federal  Register  Information 
Center.  Room  8301. 1100  L  Street.  NW., 
Washington.  D.C.  20408. 

Materials  incorporated  by  reference  are 
also  available  from  the  following  sources: 
American  Society  for  Testing  and  Materials, 

1916  Race  Street.  Philadelphia,  Pa.  19103 
FS-Federal  Specifications.  General  Services 
Administration,  Specifications  Section, 
Room  6039.  7th  and  D  SU^ets.  SW.. 
Washington.  D.C.  20407 
American  National  Standards  Institute,  Inc.. 

1430  Broadway.  New  York,  N.Y.  10018 
Architectural  Aluminum  Manufacturers 
Association.  35  East  Wacker  Drive. 
Chicago.  111.  60601 
National  Woodwork  Manufacturers 
Association,  205  West  Touhy  Ave.,  Park 
Ridge.  111.  60068 
Fir  and  Hemlock  Door  Association,' Yeon 

Building.  Portland.  Oregon  97204 
Steel  Door  Institute.  712  Lakewood  Center 
North.  14600  Detroit  Ave..  Cleveland.  Ohio 
44107 
Steel  Window  Institute,  1230  Keith  Building. 
Cleveland.  Ohio  44115 


National  Electrical  Manufacturers 

Association,  2101  L  St.,  NW.,  Washington. 

D.C.  20037 
American  Society  of  Mechanical  Engineers, 

United  Engineering  Center,  345  East  47th 

Street,  New  York.  N.Y.  10017 
American  Gas  Association.  1515  Wilson 

Boulevard.  Arlington,  Va.  22209 
National  Fire  Protection  Association. 

Batter}7narch  Park.  Quincy.  Mass.  02260 
Air-Condi tioning  and  Refrigeration  Institute, 

1501  Wilson  Blvd..  Arlington.  Va.  22209 
Sheet  Metal  and  Air  Conditioning 

Contractor's  Associatioa  8224  Old 

Courthouse  Road,  Vienna,  Va.  22180 
Environmental  Protection  Agency,  401  M 

Street  NW.,  Washington,  D.C.  20460 
American  Society  of  Heating.  Refrigeration 

and  Air-Conditioning  Engineers.  Inc..  2029 

K  Street.  NW.,  Washington,  D.C.  20006 
Underwriters  Laboratories.  Inc..  333  Pfingsten 

Road.  Northbrook.  111.  60062 
Office  of  Weatherization  Assistance 

Program,  Conservation  and  Renewable 

Energy,  Mail  Stop  5G-023,  Forrestal 

Building,  1000  Independence  Avenue,  SW., 

Washington.  D.C.  20585 

Thermal  Insulating  Materials  for  Build- 
ing Elements  Including  Walls,  Floors, 
Ceiungs,  Attics,  and  Roofs 


SlwidMdi 

Iraidation-niinanl  (fear 

Bl»*«l...._ - 

ConfonnttnM 
0666-78. 

to 

ASTM' 

Root  mtulation 

Confonnanos 
0726-81. 

to 

ASTM 

Looas-NI          

ConfofVfMno9 

to 

79). 

ASTM 

C764-73  (19 

ASTM 

ConfoniMnM 

to 

0516-80. 

to 

ASTM 

PcfUte  kioMi  HN „-.-„™.. 

C54»-«1. 

Cellulw  glan  btock 

Confomianoa 
Cfift-n. 

to 

ASTM 

PerfiW  board _    

ConfOfmwiM 
C72»-ei 

to 

ASTM 

Insulation— organic  flbar 

to 

ASTM 

Calkiloaic  ISbar  board - 

Conlonnancc 

C206-82. 

to 

Int0fvn 

CeNuloaa  tooa»-lill — 

Confofmancft 

Safety  Standwd  16  CFR* 

Part  1209. 

InaUation— organic  callular 

Pertormed  bto<*-type  poly- 

Contormar)ca 

to 

ASTM 

(tyrana. 

C57S-83. 

Confofmsnos 

to 

ASTM 

Itwna  board. 

C591-69. 

Potyuratltana    or    pdyiao- 

Conformance  to  F.S.' 

H»4-1- 

cyanurata    board    faced 

1972/1. 

nMth  aluminum  foil. 

Polyurathane    or    potyiao- 

ConlormanM  lo  F-S.  Jtt^l* 

cyanurata    board    laoad 

1972/2. 

¥nth  felta 

lnsutalior>— composite 

Mineral  Nbar  and  rigid  cat- 

to 

ASTM 

lular  polyurethana  com- 

C726-81. 

posite  board. 

Partite    and    rigid    cellular 

ConfonnsncA 

to 

ASTM 

C864-e3. 

board. 

Gypsum  board  and  poty- 

Confonnanov  to  F.S. 

HH-1- 

1972/4. 

urate  composite  board. 

Matenals  used  as  a  patch 

Commeraai  availabiMy. 

to      reduce      mfiltralion 

through  the  buMding  »n- 

vetope. 

>  ASTM  indnates  American  Sociely  for  Testing  and  Matert- 
Is. 

'  CFR  indicates  Code  of  Federal  Regulations. 
*  F.S.  indicates  Federal  Specification. 
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Thermal  Insulatmg  Matermls  for  Pipes. 
Ducts,  and  Ecxm>ment  Such  as  Boilers 
AND  Furnaces 


Storm  Wmoo«vs 


Slonit  Window.' 


I 


Munaium  Frama.. 


fvooo  rrmM „„„ 

RH^kJ  Vlny*  Frww 

FramalMS  Ptttbc  Gluing 

tar 


•ASTM 


Amancw  SoMty  lir  Twing  wrt  i 


Fire  Safety  REOuvtEMENTS  for  Thermal 
Insulating  Materials  According  to  Insu- 
lation Use 


ABC  BOOf .. 


k«uia»an 
tot  axpoMd  ta*  n  (nc 
Nocrs  MiM  ba  capalii*  of 
■neeimg  (he  sarna  Aamna- 


10       ANSI/ 
«0Q21O-eX 

to     Sactona 
12.    13.    1  4.  and   18  ol 
ANSI/AAMA  1002  t»-83. 
CanlaaMnca  lo  Sacaon  3  ol 

ANSI/NWUA*  IS  2-80. 
Confonnanca  to  Sacaona  6.1 
Hwough  87:  6  12.  wid6.13 
c<  ASTM>D40M-82 
Raqurad  fnnmum  I 
6  ml  (0  006  mchas) 


■  ANSI/AAMA  ndtoala*  Amancan  Nala« 
Wa/ArcMacant  Akjmraum  Manulaman 

■ANSl/NWMA  ntcaiaa  Amancvi  NMwtf 
•Utoto/Nalnnal  WoodMili  Uanulachmn  Aaaooaton. 

'  ASTM  iiHnm  Ananan  Soaaly  tar  Taatng  and 
all 

Storm  Doors 


SlandM* 

Storm  Doors: 

Alurranunt 

rra— 

AAkM>  11027-1977 

1002. 1»«l 

Wood: 

ANSI/NWMA>  IS.  5-83 

-Fir.  Hamtoek.  9^mm 

Contormanca  to  SactorO  o< 

FMOA*/7-7t. 

-«9W  Vin»t._ _.. 

Ccntorraanc*   to  ASTM«    0 

3678-81 

tor  c«8><oaa  naulalnn  in 

18  CFR  >  Part  1208 
lnai<alloii  natonato  imandad 

tor    uaa    Mdun    ancloaad 

■tod  or  loal 

ba  capaUa  ol 

amoMaiiiiy  conAustion  ra- 

qiaramanton  1«  CFR  Pan 

1208. 
toaiMlion  matefui.>.  «ciui*no 


Extanor  anv«tapa  waH  and 


laanga.  <rtiM*  laman  ax- 
<■■  or 


have  a  Rama  «praad  das- 
idii  aaeii    not    to    ajcaad 
ISO  (par  ASTM  >E84 
Extorior   arwelod   valto  and 


PIpae.  duett  and  iiniiiian 


tuiatons  thail  maal  appt- 
catHe  butoing  code  m- 
quramanto  tor  Via  oom- 
pieta  wail  a  root  anan- 


lor  uaa  on  (upm,  daclt. 
and  a^j^Hnara  ifiai  Im  c»- 
ol  maaiiB  a  Aama 
I  not  to 
ISO  (par  ASTM 
EOn 


•  CFR  ntcaies  Coda  ol  Feder«  Ragulaliona. 

■  ASTM  mtcalaa  Amancan  Soaaly  tar  Teaang  and  Malart- 


■  ANSI/AAMA  ntcatet  American  Standard*  taaWuto/Ar- 
chrtactwal  Almranum  itlar«ilacawars  Ataooaaon. 

>  ANSI/NWMA  indicataa  American  Nahortf  SMratKda  hv 
M«uto/Naional  Wtoodwuia  Marwlaoufars  Asacoaiion 

>FM>A    ndlcatoa   Fa   «id  Hamtodi   Door    HaiocMMoni. 

•  ASTM  nkcalaa  Amancan  Socaety  tot  Teakng  Malaii^ 

Replacement  Windows 


Standaidi 

AJunanm  fraiw 

Steal  Awne 

Contotmaiioa  to  ANSI/ 
AAMA'  302  8-1977 

Wood  lr»na 

mended  SpaoAcabona  tat 

tMal«nndoiMl983. 

RigK)  Mnyl  Irama 

NWMA>I.S2-80 

04088-82. 

'  ANSI/AAMA  ndteatas  Amancan  Naaonri  Stomtvdi  Ina8- 
Ma/Arc*iileclural  Ammmum  Manuladwara  Aaaooaaon. 

'  ANSI/NWMA^ir>d-cataa  Amaiicwt  NManal  S>ar«awda  kv 
sMuto/Ndlional  ^ffootpuois  Mat Hjlat Mail  Aaaodation. 

'  ASTM  indicatoa  Amaroan  Sooatr  tar  Teeing  and  Malad- 


Replacement  Doors 


RatXacemeni  Doora: 
Hviged  Ooora 


Replacement  Doors— Continued 


—Wood 
Flush 


Fa,  hetMock.  spruce 

SMngPaao  Ooots: 

— AlumaMH. 


Conlormance  to  eilenot  doot 
ptowotia  ol  ANSI/ 
NWMA'  1-80  Senas 

Comormanca  to  ANSI/ 
MMMA  IS.  5-83 

Contormanca  to  FHOA'/T- 
79 

Contonnanoe       to       ANSI/ 

AAMA*  4029-1977 
Contormanca       to       ANSI/ 

NWMA  IS  3-70. 


'  SOI  aidtaatea  Steal  Door  Inslituto 
'ANSI/NWMA  ndtoaiet  Amencan  Natnnal  SMvtardt  to- 
stituta/Nakonal  Woodmnrliere  Manulacturars  Haaociaaon. 
'  FHOA  Mtaaies  Fir  and  Hemlock  Door  Asaociaaon. 

•  H  miMpto  glamg  ts  used,  taalad  nauMng  glaaa  inii 
are  pralarrad  and  shouW  conform  to  ASTM  E  774-81, 
"Standard  Spac'hcatons  lor  Seaiad  Inaulating  Glass  Unas." 


Caulks  and  Sealants 


Cac*3  and  taaumi: 
Puny 


Glazxg  Compound 

01  and  nesm  Base 

Acryic  ISdxanl  Type| 

Bofyl  RuUMt _ 

ChtotoauMonaMd  Poiyaltiyl- 

ene. 
LaMx  Saatng  CompoMids . 

Elastomenc  JoM  Sealants 
(normally  considered  to 
■Klude  polysulMa.  poly- 


) 

Performed     Gaskat     and 
Sealing  Malanals. 


Conformance  to  F.S  ' 

00791 P 
Conformance      to 

C86»-70.  (1881) 
Conlomiance       to 

C570-72  (1978) 
Conlormance  to  F.S. 

00230C 
Contormanca  to  F  S 

001857 
Contormanca  to  FS 

00230C. 
Corrtormanoa       to 

0834-76(1981) 
ConlofmafKa       to 

C920-79. 


Conlufiiianoe 
C509-79. 


TT-P- 

ASTM" 
ASTM 
TT-S- 
TT-S- 
TT-S- 
ASTM 
ASTM 

ASTM 


■  F  S.  ndicales  Federal  Speoficat'on 

■  ASTM  indKatas  Amencan  Society  lot  Tatting  and  Mslarv 


Weatherstripping 


Standaidt 

Conmataal  avaiaMiy 

Contormanca  to  SOI' 
S3. 


mo- 


Vapor  Barriers 


Vapor 


Items  to  nipiove  Attic 
lakon. 


Salaclad  accorikng  to  »u 
provwons  cnad  n  ASTM' 
C755-73  (1979):  per- 
meance not  graetar  than  1 
perm  wN)n  determined  ac- 
cc3ng  to  the  desccani 
method  described  in  ASTM 
E98-80 

Commercaily  available 


ASTM  mdicales  American  Sooa^  lor  Testing  and  Malen- 


(is 


Clock  Thermostats 


Qodi  Tharmoatats .. 


Contormanca  to  NEMA'  DC 
3-1978  or  Ne»'A  (X  15- 
1879  and  performance  leal 
requirements.' 


'NEMA 


NHoiiH  Etockical  Mamilaclurers  Asao- 
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'  The  pertormance  lesls  reqwrements  arr.  (II  the  operat- 
ing <wieren«ial  ihouk)  not  ewMd  Zf.  and  (2)  me  altoctne 
operating  droop*  should  nol  eioeed  4'F  when  determined 
accorckng  the  applicable  prooedm*  ri  OC  3-<97e  or  OC 
15-t979 


Heat  Exchancers 


Siandwdi 

ASME '  Pressure  Code  provi- 

aiona.    at    applicable    to 

SMM 

irdt    ol    Tubular    E>- 

elM  <tm  Manufacturers  At- 

•OC  Mon  (last  editwo  with 

1«  1  Addenda  TEMA) 

With  Gas  Fired  AppKanoa*'  . . 

AGA*  Requirement  70-1  lor 

Gas  Fueled  Equ«>menl 

AGA   Laboratones   Canifca- 

tionSeal 

'The  heat  redanner  is  tar  installalon  n  a  section  ol  the 
»eni  connector  from  appliances  equipped  wittt  draft  hoods  or 
e«>plianc»s  equipped  with  powered  burners  or  induced  drat 
and  not  equipiMd  with  a  dralt  hood 

■  ASME  avkcates  American  Socwty  ol  Mechanical  En^- 
neers. 

'  AGA  irtdKates  American  Gas  Association 


HOT  WATErt  Heat  Pumps 

Standards 


Heat  Pump  Water  Heaters. 


Ijsied  by  Undenariters  Lab- 
oratones (ULi  Standard  lor 
Etectnc  Water  Heaters 
Under  Oevelopmenl 

Etficiency  Certilication  per 
Gat  Appliance  Marartactur- 
ars  Assocution  (GAMA)  or 
Air  Conditioning  and  Re- 
Ingaration  Institute  (ARI) 


Thermostat  Control  Systems 


AulomaK:  Set  Back  Thermo- 
stats 


Unt?  Voltage  or  Low  Voitage 
Room  Thermostais. 

Automatic  Gas  Igmlion  Sys- 
tems 


Energy     Management     Sys- 
tems 


Hydronic  Boiler  Control 

Microcomputer    Burner   Con- 
trol 


Standanis 


Listed  by  Underwnters  Lab- 

oniofies  (U.L.) 
ConMrmance  to  NEMA  OC 

15J1979 
NEM*  DC  3-1978 

Confdrmance       lo       ANSI 

22i21 
AGA    Laboratones   Certifica- 
tion Seal 
Listed  by  Underwrders  Lab- 
oratories (ULI 
Comnercial  availability 
Commercial  availability 
Commercial  availability 


Water  Heater  Modifications 


Insulale  Tank  and  OstntKit- 

mg  Piping 
Install   Heat   Traps  on   Inlet 

and  Oudel  Piping. 
How     Water     Pipe     Heater 

Strips. 
Reduce  Thermostat  Settings . 

Install   Stack.   Oamper.   Gas 
Fueled. 

Install    Stack.    Oamper.    Oil 

Fueled. 
Water  flow  modifiers 


€MAi  00 
A  OC  1S- 
nance  latl 


Standarda 


(Seejlnsulation  Sta'xwrdsi 

ApplcatM  local  plumbing 
code 

Listed  t>y  Undenirters  Lab- 
oratories (ULI 

State  or  Local  Recommenda- 
tiofis. 

ANSI  Z21.67.  including  Ad- 
dendas  A  and  B  -1976 

ANSI  Z223  1-1980 

UL-17  NFPA'  31-1963. 

Commeroally  available 


'  NFPA  indicalaa  National  Fire  Protection  Asaociation 


Waste  Heat  Recovery  Devices 


OaaupartiaaMr/WaMr    fiaat- 


Condenting    Heat    Exchang- 


Condensmg  Heal  Exchang- 
ers (Commercial.  Multi- 
Slory  Budding  Institutionall 

Energy  Recovery  EquipmenL.. 


Standank 


Conformance  lo  ARI'  470- 
80 

Conformance  lo  ARI  1060- 
80 

Commercially  available  com- 
ponents and  in  new  heat- 
ing furnace  systems  lo 
manufacturers  spedfica- 
bona 

Commercialty  available  Mlh 
teflon  lined  tubes  to  manu- 
facturer speottcations 

Energy  recovery  equipment 
and  systems  Air-to-Air 
(19781  Sheet  Metal  and  Air 
Conditioning  Contractor's 
Nattortal  Aasociation 

(SMACNA) 


'  ARI  iTKtcatas  Air^^ondilioning  and  Refrigeration  InttMuta 

BOILER  Repair  and  Modifications/ 
Effioency  Improvements 


InstaNatton  ol  Gas  Conver- 
sion Ponrar  Burr«ars  (for 
Gas  or  Oil  Fired  Systems). 


Replacement  Oil  Burner 


Power  Burners  (OH/Gas). 


Futnacas.  Oil 

Fumacaa,  Gas... 


Re-Ad|ustment  Boiler  Water 
Temperature  or  Installation 
of  Automatic  Boiler  Tem- 
pacakre  Reset  Control. 


Clean      Heat      Exchangers. 
Adiust  Burner  Air 

Shuttar(s).  Check  Smoke 
No.  on  Oil  Fueled  Equip- 
menL Check  Operation  of 
Pumpisl  Evid  Replace  Fil- 


Combutbon  Chambers 

Heat  Exchangers,  Tubes 


Thermostatic  Radiator  Valves. 


Bolter    CXjty    C^cle    Control 
System. 


Standards 


In  conformance  wHh.  or 
latest  ANSI  Z21  Sa.  ANSI 
Z21  17  and  Installation 
ANSI  2223  1-1980. 

AGA  Laboratories  Certifica- 
bon  Seal 

ANSI  Z96.2-1980.  (UL  2961 

ANSIZ91.2. 

NFPA  31-1983 

Conformance  to  ANSI 
Z2231.1.  National  Fuel 
Gas  Code:  ANSI  Z83.1 
Gas  Installations.  NFPA  31 
Oil  Equipment 

Installation  of  oil  txjming 
equipmeoL  NFPA  31-1976. 

Gas  fired  central  furnaces. 
ANSIZ2t.47-1983 

ANSI.'ASME  CSO.1-1982. 
applicable  section  of  ANSI 
Z223 1-1980  and  NFPA 
31-1983 

Boiler  and  pressure  vessel 
code  (eleven  sections) 
ASME  1980  or  latest  Test- 
ing and  Ratings  Hydronics 
Institute  (HYDK. 

Per  manufacturer's  instruc- 
tions. 


Refractory  linings  may  be  re- 
quired tor  conversions 

Protection  from  liame  corv 
tact  with  conversion  txim- 
ers  t>y  refractory  shield. 

Commercially  available.  One 
pipe  steam  systems  re- 
quire steam  air  vents  on 
each  radiator,  see  manu- 
facturer requirements. 

Commercially  available.  Na- 
tional Electrical  .Code 
(NEC)  and  tocal  electhcal 
codes  ptx>visx>ns  for  wiring 


Heating  and  Cooung  System  Repairs  and 
Tune-Ups/Efficiency  Improvements 


Duct  Imulatiiin.. 


Standards 


Conformance  to  FS  HH-1- 
558B  (See  Intulalion  Sec- 
bonsl 


Heating  and  Cooung  System  Repairs  and 
Tune-Ups/Efrciency  Improvements— 
Continued 


Reduced  input  el  Burner.  De- 
rating Gas  Fueled ' 


Ol-Fved 


Reptacement  CombuMion 
Chamber,  m  OH-Firad  Fur- 
nance.  Boiler 

Clean  Heat  Exchanger  and 
Adjust  Burner  Adfutl  ■' 
shutter  and  check  COi  and 
stack  temperature — dean 
or  replace  an  filter  on 
forced  air  furnace 

Gas  Fueled  Heating  Sys- 
tsms.  Vent  Dampers. 


Ot    Fueled    Systems.    Vent 
Dampers 


Reduce  Excess  CMution  Air 
(a)  Reduction  ol  Vent  Con- 
nector  Size  of  Gas 
Fueled  Appliances, 
(bl  Adiustments  of  Baro- 
metric Oatt  Regulator 
foi  OH  Fuels 

Replacement  ol  constant 
bumng  pitot  with  electnc 
ignition  device  on  gas 
fueled  furnaces  or  boilers 

Readfustment  ol  Fan  Switch 
on  Forced  Air  Gas  or  Oil 
F'jeied  Furnaces ' 


Burners— See  power  oumers. 
gas  oil: 
Dud  Furnaces  (Gasi 

Heal  Pumps  . 

An  (Effusing  Equipment 

Outlets.  Inlets.  Air  Flow 

Warm    Air    Heating    Metal 
Oucts. 
Air  Oucts  and  Connectors 


iMndardt 


Industnal-grade  white  paint 
used  as  a  heat-reflectKw 
measure  on  awninga. 
window  kxivers.  doors,  and 
extenor  duct  work  (ex- 
posed) 


In  Conformance  wNh  Loctf 
Utiity  CompMiy  Proce- 
dures 11  milii^ahlw  tor  gat 
lUatod  lumacat  and  Ap- 
pendix H  of  NFPA  54 
ANSIZ2231. 

Conformance  to  NFPA  31- 
1963.  Standard  lor  «i*  m- 
tttHalion  ol  Oil  Biming 
Equipment 

Conformance  to  NFPA  31- 
1963 

See  ANSI  Z223.1.  Appendn 

H 


Conformance  with  applicable 
tactions.  National  Fuel 
Ga*  Cod*  mckidktg  Ap- 
pendnes  H.   I.  J  and  K. 

ANSI  Z2I  66-1977  and  ad- 
denda A  and  B  for  Electn- 
caHy  Operated  Dampers. 

ANSI  Z21.68-t97e  and  Ap- 
pendicet  A  and  B  lor 
Thermally  Activated  Vent 
Dampers. 

ANSI  Z21.67-1978  and  Ap- 
pendices A  and  8  lor  Me- 
chanically Actuated  Vent 
Dampers. 

Conlormance  with  applicable 
sections  of  NFPA  31-1963 
lor  installation  and  m  oorv 
formance  wWi  UL  17. 

See  Pan  9  ol  ANSI  Z223.1- 
1960  and  Appendix  G  and 
H. 

NFPA  31-1980  lor  Air  Fueled 
and  per  manulacturars' 
(furnace  or  bum*r)  inelnjc- 
Ikxis. 

ANSI  Z21  71-1981 


ki  conlormance  with  applica- 
ble sectnns:  ANSI  Z223.1- 
1980 

Appendix  H  for  Gas  Fur- 
naces and  NFPA  31-1963 
for  Oil  Furnaces 


ANSI  Z223.1-t960.  Natkxial 

Fuel  Gas  Code. 
Listed  by  Underwnters  \Jb- 

oratories  (U.L.). 
Commercially  available 
Do. 
Do 

Factory  made  air  ducts  and 
connectors  (1981).  UL  181 
Commercialty  available 


'  This  may  be  prohibited  by  kwal  jurisdiction— il  may  also 
void  the  manufacturers  warranty  The  National  Fuel  Ga* 
Code  does  not  specihcally  endorse  this 

:  Applies  also  to  lorced  air  systems  categoiy 


Replacement  Furnaces  and  Boilers 


Chimmeys.  fireplaces,  vents 
and  solid  fuel-tximing  ap- 
paratuses 


Standard* 


NFPA' 211  (1964) 


1985 


UMI 
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Replacement  Furnaces  ano  Boilers— 
Continued 


Gm  »r«>1  )WTwcw  

Liqud  ptoumn  gM 


NFPA  S4'ANSI  2223.1 
NFPASa 


'  NFPA  nacMii  NMm  Fw  Pro)w»an  Owecilicn 
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ENVmONMENTAL  PflOTECTION 
AGENCY 

40CFRPartM 

(FRL-2743-SI 

Regulation  of  Fuels  and  Fuel 
Additives;  Banking  of  Lead  Rights 

ACEMCV:  Environmental  f*rotRi:tion 
Agency  (EPA). 

ACnON:  Proposed  rule. 

SUMMANv:  The  Agency  is  today 
proposing  to  allow  banking  of  lead 
usage  rights  in  connection  with  its 
recent  proposal  to  require  reductions  in 
the  allowable  lead  content  of  gasoline. 
Under  this  mechanism,  refiners  who  use 
less  lead  in  gasoline  in  certain  calendar 
quarters  than  is  allowed  under  the 
regulations  would  be  allowed  to  use 
addition-il  Ipad  in  gasoline  in  certain 
future  qudrteis  in  an  amount  equal  to 
the  lead  previously  not  used.  The 
Agency  is  proposing  to  take  this  action 
because  it  believes  banking  would 
provide  an  efficient  method  of  achieving 
reduced  total  lead  levels  in  gasoline 
while  allowing  the  affected  industry 
greater  flexibility  in  meeting  more 
stringent  lead  in  gasoline  standards 
expected  to  be  promulgated  in  19H.5.  It  is 
the  Agency's  intent  to  make  the  banking 
portion  of  this  regulation  effective 
beginning  the  first  quarter  of  calendar 
year  1985  (i.e..  Januarj  1-March  31. 
1<W5).  and  continuing  until  the  end  of 
1985,  regardless  of  the  date  on  which  the 
Agency  takes  final  action  to  promulgate 
this  banking  mechanism.  Withdrawal 
and  usage  of  banked  lead  rights  would 
allowed  starting  in  the  second  quarter  of 
1985  and  ending  in  the  last  quarter  of 
1987  (i.e..  0«:lol.Hr  1.  1987-December  31. 
1387). 

DATES:  A  public  hearing  will  be  held  on 
January  15. 1985  from  9:00  a.m.  to  4:30 
p.m.  at  the  location  listed  below,  in 
order  to  provide  an  opportunity  for  oral 
presentations  of  data,  views,  or 
arguments  concerning  the  revisions  to 
the  gasoline  lead  content  regulations 
proposed  in  this  notice.  Persons  who 
wish  to  testify  at  this  hearing  should 
notify  Richard  Kozlowski  in  writing  at 
the  address  listed  below  prior  to  January 
11. 1985.  If  no  requests  to  testify  are 
received  by  that  date,  the  hearing  will 
not  be  held. 

Written  comments  on  the  proposed 
regulations  must  be  received  at  the 
location  hsted  below  by  February  19. 
1985. 

ADOficsSES:  The  public  hearing  will  be 
held  at  the  Skyline  Inn,  South  Capitol 
and  I  Streets,  S.W.,  Washington.  D.C. 
Written  comments  should  be  marked  as 


relating  to  the  "Banking  Proposal"  and 
sent  to  Docket  No.  EN--84-05,  Central 
Docket  Section  (LE-131).  Environmental 
Protection  Agency,  401  M  Street.  S.W.. 
Washington.  DC.  20460.  The  dfjcket  is 
located  in  the  West  Tower  Lobby  of 
EPA  at  the  above  street  address,  and 
may  be  inspected  between  8:00  a.m.  and 
4:00  p.m.  on  weekdays.  As  provided  in 
40  CFR  Part  2.  a  reasonable  fee  may  be 
charged  for  photocopying.  This  is  the 
same  docket  as  that  of  the  August  2. 
1984,  notice  of  proposed  rulemfaking  on 
revisions  to  the  gasoline  lead  content 
regulations. 

FON  FURTHER  MfORMATION  CONTACT: 

Richard  G.  Kozlowski,  Director.  Field 
Operations  and  Support  Division  (EN- 
397F),  EPA,  401  M  Street.  S.W.. 
Washington,  D.C.  20460:  telephone  (202) 
382-2633. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  EPA  currently  limits  the  amount 
of  lead  in  gasoline  to  1.10  grams  of  lead 
per  leaded  gallon  (gplgj.  See  40  CFR 
section  80.20.  Chi  August  2. 1984,  the 
Agency  proposed  to  reduce  the  amount 
of  lead  in  gasoline  to  0.10  gpig,  effective 
January  1. 1986.  49  PR  31032-50.  It  also 
indicated  that  it  might  adopt  some 
alternative  schedule  which  included 
lead  reductions  prior  to  1986.  such  as 
standards  of  O..50gplg  on  July  1. 1985, 
0.30  gplg  on  January  1. 1986,  0.20  gplg  on 
January  1, 1987,  and  0.10  gplg  on  January 
1. 1988.  49  FR  31040.  The  Agency 
specifically  requested  comment  on  this 
and  other  phasedown  schedules,  and  on 
the  general  question  of  how  soon 
reductions  could  be  made.  A  broad 
range  of  alternative  schedules  has  been 
suggested  in  public  comments,  including 
combining  the  two  schedules  discussed 
in  the  N'PRM.  The  Agency  is  considering 
these  and  other  schedules  including 
more  rapid  phasedown  schedules  prior 
to  final  rulemaking  on  the  August  2. 19H4 
proposal  (e.g.,  0.50  gplg  in  July  1. 1985 
and  0.10  gplg  on  January  1, 1986). 

Under  the  current  rule,  inter-refinery 
averaging  of  lead  usage  is  allowed. 
Under  this  mechanism,  a  refinery  that 
uses  more  lead  than  is  allowed  under 
this  regulation  is  pe.-mitted  to  average 
its  lead  usage  with  that  of  another 
refinery  that  has  used  less  lead  in  that 
quarter.  All  averaging  may  involve  only 
lead  used  in  the  same  quarter.  The 
August  2. 1984.  notice  of  proposed 
rulemaking  (NPRM)  proposed 
elimination  of  the  inter-refinery 
averaging  mechanism  starting  on 
January  1, 1986.  the  proposed  effective 
date  of  the  0.10  gplg  standard,  in  order 
to  assure  an  adequate  amount  of  lead  in 


each  gallon  of  leaded  gasoline  to  protect 
engine  valves. 

II.  Statutory  Authority 

Section  211(c)(1)  of  the  Clean  Air  Act. 
42  U.S.C  7S45(c)(1).  confers  broad 
authority  on  the  Administrator  to 
"control  or  prohibit  the  manufacture 
*  *  •  or  sale"  of  any  fuel  or  fuel 
additive  whose  emission  products 
cause,  or  contribute  to.  "air  pollution 
which  may  be  reasonably  anticipated  to 
endanger  the  public  health  or  welfare" 
or  which  "will  impair  to  a  significant 
degree  the  performance  of  any  emission 
control  device  or  system  *  *  *  in 
general  use  *  *  *."  EPA's  authority  to 
control  usage  of  lead  as  an  additive  in 
gasoline  under  section  211(c)(1)(A)  to 
protect  public  health  is  well-established. 
and  prior  regulations  significantly 
curtailing  lead  additive  usage  have  been 
upheld  in  court.  Ethyl  Corp.  v.  £714,  541 
F.2d  1  (D.C.  Cir.  (en  banc)),  cert,  denied 
426  U.S.  941  (1976):  Small  Refiner  Lead 
Phase-Down  Task  Force  v.  EPA.  705 
F2d  506  (D.C.  Cir.  1983). 

Section  301(a)(1)  of  the  Clean  Air  A.  I 
authorizes  the  Administrator  to 
prescribe  such  regulations  as  are 
necessary  to  carry  out  the  functions  of 
the  Act. 

III.  Proposed  Action 

EPA  is  today  proposing  a  new 
mechanism  for  use  in  1985. 1986,  and 
1987  that  would  provide  additional 
flexibility  for  refiners  and  importers  in 
meeting  future  more  stringent  lead 
standards.  Although  many  refiners 
indicated  that  they  could  reduce  lead 
usage  below  the  current  1.10  gplg 
standard  very  quickly,  other  public 
comments  made  clear  that  various 
refineries  have  different  capabilities  to 
rapidly  lower  their  lead  usage.  In 
addition,  a  number  of  commenfers  on 
the  August  2. 1984.  NPRM  stressed  the 
need  for  flexibility  in  the  regulatory 
provisions,  particularly  in  regard  to  the 
length  of  the  averaging  period. 

The  banking  mechanism  proposed 
today  would  allow  a  refiner  to  forego 
lead  use  in  the  near-term  when  its 
refinery  has  excess  refining  capacity 
and  to  use  this  amount  of  lead  later 
when  presumably  its  capacty  would  be 
further  taxed  by  more  stringent  gasoline 
lead  standards.  This  would  allow 
substantially  greater  flexibility  in 
refinery  operations  without  a^ecting  the 
total  reductions  in  lead  usage  that 
would  otherwise  be  required  during  the 
1985-87  period. 

This  banking  mechanism  would  allow 
a  refiner  or  importer  to  bank  lead  usage 
rights  during  any  calendar  quarter 
during  1985  in  an  amount  equal  to  the 
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difference  between  the  number  of  grams 
of  lead  allowed  to  be  used  under  the 
applicable  standards  and  the  number  of 
grams  of  lead  actually  used  in  the 
calendar  quarter  (or  the  number  of 
grams  constructively  used  in  the  quarter, 
if  the  inter-refinery  averaging  provisions 
of  §  80.20(d)  are  utilized  during  the 
quarter).  EPA  propojes  that  no  lead 
usage  rights  be  banked  for  actual  lead 
usage  during  this  period  of  less  than  0.10 
gplg.  but  requests  comments  on  this 
issue. 

Banked  lead  usage  rights  could  be 
vxithd.-'awn  and  used  during  any 
calendar  quarter  beginning  April  1985 
th.-ough  December  31. 1987.  The  Agency 
will  also  consider  permitting  withdrawal 
of  banked  lead  usage  rights  beyond 
January  1. 1988.  and  welcomes 
comments  on  this  issue.  Such  rights 
would  be  usable  by  the  refiner  at  whose 
'-efincry  they  were  banked,  or  they 
would  be  transferable  to  another 
refinery  for  its  use.  The  Agency  expects 
that  "banked"  lead  usage  rights  would 
be  freely  transferred  (i.e..  bought  and 
sold)  in  the  same  manner  that  inter- 
refinery  averaging  now  takes  place,  and 
requests  public  comments  on  whether 
this  is  likely  to  occur.  A  refinery  would 
be  in  compliance  with  the  standard  if  its 
uctudl  amount  of  lead  used  during  a 
calendar  quarter  minus  the  amount  of 
withdrawn  lead  usage  rights  applied 
during  the  quarter,  divided  by  its  leaded 
gasoline  production  during  the  quarter, 
did  not  exceed  the  applicable  standard 
in  that  quarter. 

The  regulations  would  contain 
additional  reporting  requirements 
necessary  to  track  and  verify  the 
banking  and  withdrawal  of  lead  usage 
rights.  They  would  also  contain  other 
provisions  similar  to  those  contained  in 
the  interrefinery  averaging  regulations, 
including  a  prohibition  on  the  use  of 
banked  lead  usage  rights  where  this 
would  result  in  a  violation  of  a  state 
gasoline  lead  content  standard  that  is 
not  pre-empted  by  section  211(c)(4)  of 
the  Clfean  Air  Act.  In  addition,  an 
agreement  for  the  transfer  of  lead  usage 
rights  would  have  to  be  made  by  the  end 
of  the  calendar  quarter  in  which  the 
rights  are  used.  The  regulations  would 
permit  banking  or  "saving"  of  unused 
lead  for  future  quarters.  They  would  not 
permit  "borrowing"  of  lead  to  be  paid 
back  in  future  quarters.  Thus  all 
refineries  must  have  "banked"  lead 
averages  in  compliance  with  applicable 
regulations  in  each  quarter. 

As  noted  above,  the  Agency  believes 
that  the  banking  mechanism  would 
provide  additional  flexibility  to  refiners 
and  importers  in  meeting  die  gasoline 
lead  content  standards.  Because  the 


costs  of  reducing  lead  usage  under  a  less 
stringent  standard  would  be  lower  than 
the  savings  from  increased  lead  usage 
under  a  more  stringent  standard, 
refiners  and  importers  would  be 
expected  to  realize  considerable  savings 
through  use  of  the  banking  mechanism. 
The  Agency  estimates  these  savings 
would  be  in  the  range  of  $200  million  per 
year.  Because  total  allowable  lead  usage 
during  the  1985-87  period  should  not  be 
increased  by  this  mechanism,  it  should 
not  cause  adverse  environmental 
impacts. 

Because  of  the  limited  period  in  which 
banking  would  be  allowed,  and  the 
limited  period  in  which  banking  would 
be  of  benefit  to  the  industry,  the  Agency 
intends  to  take  final  action  on  this 
proposal  as  soon  as  possible  after  the 
close  of  the  public  comment  period. 
Similarly  the  Agency  intends  to  make 
the  rule  applicable  to  lead  usage 
foregone  in  the  first  calendar  quarter  in 
1985,  regardless  of  when  the  rule  is 
made  final.  In  effect,  EPA  would 
"grandfather"  voluntary  reductions  in 
lead  usage  by  refiners  in  1985  that  are 
made  prior  to  promulgation  of  the  final 
rule. 

IV.  Alternatives  Considered 

The  Agency  considered  as 
alternatives:  (1)  not  allowing  banking,  or 
(2)  allowing  banking  beginning  at  some 
later  date.  It  concluded  that  this  current 
proposal  is  preferable  to  both  of  these 
options.  Not  banking  reduces  the 
flexibility  refiners  have  to  meet 
standards  with  no  perceptible 
improvement  in  the  environment. 
Postponing  the  effective  date  would  not 
allow  refiners  to  take  full  advantage  of 
their  current  refining  capacity  under  the 
1.10  gplg  standard. 

V.  Additional  Information 

A.  Executive  Order  12291 

Excutive  Order  (E.O.)  12291  requires 
the  preparation  of  a  regulatory  impact 
analysis  for  major  rules,  defined  by  the 
Order  as  those  likely  to  result  in: 

(1)  An  annual  adverse  effect  on  the 
economy  of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  indiwdual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  irmovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

EPA  has  determined  that  this 
proposed  regulation  does  not  meet  the 
definition  of  a  major  rule  under  E.O. 


12291.  The  proposed  rule  is  expected  to 
have  a  beneficial  effect  on  the  economy, 
refiner  costs,  consumer  prices,  and 
competition.  Therefor  a  preliminary 
regulatory  impact  analysis  (RIA)  is  not 
required.  This  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  under  E.0. 12291.  Any 
comments  from  OMB  and  any  EPA 
responses  to  such  comments  are 
available  for  public  inspection  at  the 
Centeral  Docket  Section,  at  the  address 
listed  above. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601-612,  requires  that  Federal 
agencies  examine  the  impacts  of  their 
regulations  on  small  entities.  Under  5 
U.S.C,  604(a),  wherever  an  agency  is 
required  to  publish  a  general  notice  of 
proposed  rulemaking,  it  must  prepare 
and  make  available  for  public  comment 
an  initial  regulatory  flexibility  analysis 
(RFA).  Such  an  analysis  is  not  required 
if  the  head  of  an  agency  certifies  that  a 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  pursuant  to  5  U.S.C.  605(b). 
Since  this  rule  merely  allows  refiners 
(both  large  and  small)  more  flexibility  to 
meet  relevant  standards  it  would  have 
only  a  beneficial  impact  on  small 
facilities.  On  this  basis  the 
Administrator  certifies  that  this  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

C.  National  Academy  of  Sciences 
Recommendations 

Section  307(d)(3)  of  the  Clean  Air  Act. 
42  U.S.C.  7607(d)  (3).  requires  that 
rulemaking  proceedings  under  section 
211  of  the  Act.  42  U.S.C.  7545,  take  into 
account  any  pertinent  findings, 
comments,  and  recommendations  by  the 
National  Academy  of  Sciences.  The 
Academy  has  made  no  such  pertinent 
findings,  comments  and 
recommendations  concerning  "banking." 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  the  rule 
which  this  notice  proposes  to  amend 
have  been  cleared  previously  by  OMB 
under  control  number  2000-0041.  See  48 
FR  13430  (March  31, 1983).  The  changes 
to  the  information  requirements 
proposed  in  this  notice  will  increase 
slightly  the  reporting  requirements,  but 
they  would  apply  only  to  refiners  who 
voluntarily  choose  to  use  the  banking 
mechanism.  These  will  be  submitted  to 
OMB  for  review  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq.  Comments  on  proposed  changes  to 
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the  information  collection  requirements 
should  be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB.  marked  "Attention;  Desk  Officer 
for  EPA." 

List  of  Subjects  in  40  CFR  Part  80 

Fuel  additives.  Gasoline.  Motor 
vehicle  pollution.  Penalties,  Reporting 
and  recordkeeping  requirements. 

!S«C8.  211  and  301(a)  of  the  Clean  Air  Act  u 
amended  (42  U  S.C.  7545  and  7801(a)) 

Dated:  )anuar)-  2. 1985 
WUlian  O.  Ruckelshaus. 

Administrator 

PART  80— REGULATION  OF  FUELS 
AND  FUEL  AOOmVES 

For  the  reasons  set  forth  in  the 
preamble,  S  80.20  of  Title  40  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amendc'j  by  adding  new  paragraph  (e) 
to  read  as  follows: 

{80.20    Controls  applicable  to  oasoline 
refiners  and  Importera. 

(e)  Banking  and  Withdrawal  of  Lead 
Usage  Ri'sfits. — (1)  Banking  of  Lead 
Usage  Rights,  (i)  During  any  calendar 
quarter  beginning  on  or  after  Janaury  1, 
1985,  and  ending  prior  to  January  1, 1986, 
a  refiner  may  bank  lead  usage  rights  in 
an  amount  equal  to  the  amount  of  lead 
usage  allowed  at  a  refinery  in  the 
calendar  quarter  minus  the  amount  of 
lead  actually  or  constructively  used  in 
the  Same  calendar  quarter  at  the 
refinery,  as  determined  under 
paragraphs  (e)(1)  (ii)  and  (iii)  of  this 
section. 

(ii)  The  amount  of  lead  usage  rights 
that  may  be  banked  by  a  refiner  at  a 
refinery  pursuant  to  paragraph  (e)(l)(i) 
of  this  section  shall  be  equal  to  the 
number  of  g-ams  of  lead  dete.-mined  by: 
(A)  multiplying  the  number  of  gallons  of 
leaded  gasoline  reported  by  tlie  refinery 
for  the  calendar  quarter  pursuant  to 
paragraph  (a)(31(v)  or  (c}(2)(v)  of  this 
section  by  the  lead  content  standard 
applicable  to  the  refinery  during  the 
calendar  quarter  pursuant  to  paragraph 


(a)(l)(i).  (a)(l)(ii).  (c)(l)(i),  or  (c)(lKii)  of 
this  section:  and  (B)  subtracting  firom  the 
result  in  (A)  the  total  grams  of  lead 
reported  pursuant  to  paragraph 
(a)(3)(vii)  or  (c)(2)(iv)  of  this  section. 

(iii)  When  compliance  with  the 
requirements  of  paragraph  (d](l)(i], 
(a)(lKii),  {c)(l)(i)  or  (c)(l)(ii)  of  this 
section  is  demonstrated  pursuant  to  the 
inter-refinery  averaging  provisions  of 
subsection  (d)  of  this  section,  the  total 
grams  of  lead  reported  pursuant  to 
paragraph  (d)(2)(iii)  of  this  section  shall 
be  used  instead  of  the  total  grams  of 
lead  reported  pursuant  to  paragraph 
(a)(3)(vii)  or  {c)(2)(iv)  of  this  section,  for 
purposes  of  paragraph  (e)(l){ii){B)  of  this 
section. 

(iv)  The  total  grams  of  lead  used  for 
purposes  of  paragraph  (e)(l)(ii)(B)  of  this 
section  may  not  be  less  than  the  amount 
calculated  by  multiplying  the  number  of 
gallons  of  leaded  gasoline  reported  by 
the  refinery  for  the  calendar  quarter 
pursuant  to  paragraph  (a}(3)(v)  or 
(c)(2)(v)  of  this  section  by  0.10  gram  of 
lead  per  gallon  of  such  gasoline. 

(v)  A  refiner  who  banks  lead  usage 
rights  pursuant  to  this  sub-section  shall 
submit  to  the  Administrator,  as  an 
additional  part  of  the  report  required  by 
paragraph  {a)(3)  or  (c){3}  of  this  section, 
the  information  described  in  paragraph 
(e)(l)(ii)  and  {e)(l){iii)  of  this  section. 

(2)  Withdrawal  of  Lead  Usage  Ri^^hts. 
(i)  Ourii^g  any  calendar  quarter  begining 
on  or  after  April  1. 1985.  and  ending 
prior  to  January  1. 1988.  a  refiner  may 
withdraw  lead  usage  rights  banked 
pursuant  to  paragraph  {e)(l)  of  this 
section.  Such  rights  may  be  used  by  the 
refiner  to  demonstrate  compliance  with 
the  requirements  of  paragraph  (a)(l)(ii) 
or  (c)(l)(ii)  of  this  section,  or  may  be 
transferred  by  the  refiner  for  such  use 
by  another  refiner. 

(ii)  Compliance  with  the  requirements 
of  paragraph  (a)(l)(ii)  or  (c)(l)(ii) 
through  the  withdrawal  of  lead  usage 
rights  shall  be  determined  by:  (A) 
subtracting  the  withdrawn  lead  usage 
rights  from  the  total  grams  of  lead 
reported  pursuant  to  paragraph 
(a)(3)(vii)  or  {c)(2)(iv)  of  this  section;  and 


(B)  dividing  the  result  in  (A)  by  the 
number  of  gallons  of  leaded  gasoline 
reported  pursuant  to  paragraph  (a)(3)(v) 
or  (c){2)(vj  of  this  section. 

(iii)  A  refiner  who  u.ses  w  ithdrawn 
lead  usage  rights  shall  submit  to  the 
Administrator,  as  an  additional  part  of 
the  report  required  by  paragraph  {a)(3) 
or  (c)(3)  of  this  section,  the  following 
information: 

(A)  the  amount  of  the  withdrawn  lead 
usage  rights  used  in  the  calendar 
quarter 

(B)  the  banked  average  lead  content 
of  leaded  gasoline  produced  in  the 
calendar  quarter,  as  determined 
pursuant  to  paragraph  (e)(2)(ii)  of  this 
section: 

(C)  the  calendar  quarter  in  which  the 
lead  usage  rights  were  banked: 

(D)  the  refinery  at  which  the  lead 
usage  rights  were  banked;  and 

(E)  if  the  refinery  identified  in 
paragraph  (e)(2)(iii)P)  of  this  section  is 
owned  or  controlled  by  another  refiner, 
supporting  documentation  adequate  to 
show  the  agreement  by  such  other 
refiner  to  the  transfer  of  the  banked  lead 
usage  rights. 

(3)  Other  requirements. 

(i)  For  purposes  of  paragraph  (e)  of 
this  section,  the  total  amount  of 
imported  leaded  gasoline  sold  during  a 
calendar  quarter  by  each  importer  shall 
be  treated  as  the  output  of  a  single 
refinery,  and  each  importer  shall  be 
treated  as  a  refiner. 

(ii)  The  banked  average  lead  content 
of  leaded  gasoline  produced  at  a 
refinery  during  a  calendar  quarter,  as 
determined  pursuant  to  paragraph 
(e](2)(ii)  of  this  section,  may  not  exceed 
any  state  gasoline  lead  content  standard 
prescribed  pursuant  to  section  211(c)(4) 
(B)  or  (C)  of  the  Clean  Air  Act. 

(iii)  An  agreement  between  two  tor 
more)  refiners  to  transfer  withdrawn 
lead  usage  rights  may  be  made  no  later 
than  the  final  day  of  the  calendar 
quarter  in  which  the  lead  usage  rights 
are  used. 

[FR  Doc.  85-500  Filed  1-3-65;  12:20  pm| 
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Economic  Development  Administration 

RULES 

Public  works  and  development  facilities  program; 
tourism  and  recreation  requirements;  exemption; 
interim 

Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  importation  petitions: 
Tenngasco  Exchange  Corp.,  et  al. 

Energy  Department 

See  also  Economic  Regulatory  Administration; 

Energy  Research  Office;  Federal  Energy  Regulatory 

Commission. 

NOTICES 

Meetings: 

International  Energy  Agency  Industry  Advisory 

Board 

National  Petroleum  Council  (4  documents) 

Nuclear  Waste  Policy  Act: 
West  Valley  Demonstration  Project.  New  York; 
project  plan  availability 

Energy  Research  Office 

NOTICES 

Meetings:  . 
Energy  Research  Advisory  Board 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States: 

Georgia 

Missiouri 

New  Hampshire 

Ohio 

Rhode  Island 
Air  quality  implementation  plans;  delayed 
compliance  orders: 

Pennsylvania  (5  documents) 

Hazardous  waste  program  authorizations: 
Vermont 
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•62, 

863 


815 


728 

726- 

728 


913 


PftOPOSEO  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States:  889 

Indiana;  extension  of  time 

Maryland  (2  documents) 


890 


776 
890 


914 


Fanners  Home  Administration 

PROPOSED  RULES 

Loan  and  grant  programs: 

Construction  and  repair  planning  and  performing 

site  development  work 


Federal  Aviation  Administration 

RULES  811 

Control  zones 

Transition  areas  (4  documents) 

NOTICES 

Advisory  circulars:  availability,  etc: 

Turbine  engine  operating  characteristics:  739 

evaluation 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 

Customer  premises  equipment,  detariffing  723 

procedures,  etc.  (second  computer  inquiry); 

correction 
Radio  services,  special: 

Private  land  mobile  ser\ices;  conventional  and 

trunked  stations,  San  Diego,  CA 
PROPOSED  RULES 
Radio  services,  special: 

Private  land  mobile  services;  citizens  band 

communications  ser\'ice.  etc.:  dismissal  of 

peitition 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 

Federal  Energy  Regulatory  Commission 

NOTICES 
Hearings,  etc.: 

Appalachian  Power  Co. 

Arkansas  Louisiana  Gas  Co. 

Canadianoxy  Offshore  Production  Co. 

Columbia  Gas  Transmission  Corp.  (2  documents) 

Columbia  Gas  Transmission  Corp.  et  al. 

Hamilton  Brothers  Oil  Co. 

Kansas  City  Power  &  Light  Co. 

Louisiana-Nevada  Transit  Co. 

National  Fuel  Gas  Supply  Corp. 

Niagara  Mohawk  Power  Corp. 

Northern  Natural  Gas  Co. 

Northwest  Pipeline  Corp. 

Pacific  Power  &  Light  Co.  (2  documents) 

Panhandle  Eastern  Pipe  Line  Co. 

Tennessee  Gas  Pipeline  Co. 

Trunkline  Gas  Co. 

Zenith  Natural  Gas  Co.  729 

Federal  Highway  Administration 

NOTICES 

Meetings:  835 

National  Motor  Carrier  Advisory  Committee 


747 
740 

836 
•37 


Federal  Home  Loan  Bank  Board 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 

Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 
First  Union  Bancorp.,  et  aL 

Fish  and  Wildlife  Service 

RULES 

Endangered  Species  Convention: 
American  alligators;  export;  Texas  1984-85 
harvest  seasons 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Gentamicin  sulfate,  betamethasone  valerate 
topical  spray 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Fee  increase  for  inspection  services 

Health  and  Human  Services  Department 

See  also  Centers  for  Disease  Control:  Food  and 
Drug  Administration. 
RULES 

Letter  of  credit  administration,  sanctions  applicable 
NOTICES 

Organization  functions,  and  authority  delegations: 
Inspector  General  Office 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management 
Bureau;  Minerals  Management  Service; 
Reclamation  Bureau. 

Internal  Revenue  Service 

RULES 

Income  and  excise  taxes: 

Fringe  benefits;  use  of  company  cars,  etc.; 

temporary 
Income  taxes: 

Industrial  development  bonds;  investments  in 

nonpurpose  obligations;  temporary 
PROPOSED  RULES 
Income  and  excise  taxes: 

Fringe  benefits;  use  of  company  cars,  etc.;  cross 

reference 
Income  taxes: 

Industrial  development  bonds:  investments  in 

nonpurpose  obligations;  cross  reference 

International  Trade  Administration 

RULES 

Export  licensing: 

Linear  alpha  olefins  and  other  acyclic  organic 

compounds:  interim 
PROPOSED  RULES 
Export  licensing: 

Commodities  list  subject  to  Naval  Petroleum 

Reserves  Production  Act 
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NOTICES 
Antidumping: 

Pig  iron  from  Romania.  U.S.S.R.,  and  East 

Germany 
Export  trade  certificates  of  review 

Interstate  Commerce  Commission 

NOTICES 

Rail  carriers: 

Railroad  revenue  adequacy  standards 

State  intrastate  rail  rate  authority;  Wisconsin 
Railroad  operation,  acquisition,  construction,  etc.: 

Genesee  &  Wyoming  Railroad  Co. 

Hoosier  Rail  Development  Corp. 
Railroad  services  abandonment: 

Seaboard  System  Railroad,  Inc. 

Southern  Pacific  Transportation  Co. 

Justice  Department 

See  Prisons  Bureau. 

Land  IManagement  Bureau 

NOTICES 

Classification  of  public  lands: 

California 
Disclaimer  of  interest  to  lands: 

Arizona 
Exchange  of  public  lands  for  private  land: 

Arizona 
Leasing  of  public  lands: 

California 
Oil  and  gas  leases: 

Wyoming 
Opening  of  public  lands: 

Arizona 
Resource  management  plan  and  environmental 
statements,  etc.: 

Monument  Resource  Area,  Idaho 
Sale  of  public  lands: 

Florida  (2  documents) 

Oregon 
Withdrawal  and  reservation  of  lands: 
Nevada 

Minerals  IManagement  Service 

PROPOSED  RULES 

Outer  Continental  Shelf  operations: 

California;  air  quality  rules;  advance  notice 
NOTICES 

Outer  Continental  Shelf:  development  operations 
coordination: 

Champlin  Petroleum  Co.  (3  documents) 


Marine  Mammal  permit  applications,  etc.: 
871  Belfast  Zoological  Gardens 

871  Knie's  Kinderzoo 

873  Ocean  World  Associates 

•73  Oregon  Department  of  Fish  and  Wildlife 

873  West  Coast  Whale  Research  Foundation 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
875  Michigan  Transmitter  Facility,  Republic;  MI 

Meetings: 

875  Chief  of  Naval  Operations  Executive  Panel 
Advisory  Committee 

876  Naval  Research  Advisory  Committee  (2 
documents) 


904 
903 
903 
904 

902 


906 


907 


812 


872 


National  Aeronautics  and  Space  Administration 

RULES 

Acquisition  regulations 

National  Oceanic  and  Atmospheric 
Administration 

RULES 

Fishery  conservation  and  management: 

Ocean  salmon  off  coasts  of  Washington,  Oregon. 

and  California 
NOTICES 
Coastal  zone  management  programs: 

California 


Nuclear  Regulatory  Commission 

NOTICES 

Applications,  etc.: 

Arizona  Public  Service  Co.  et  al. 

Duke  Power  Co. 

General  Electric  Co. 

Pennsylvania  Power  &  Light  Co. 
Environmental  statements;  availability,  etc.: 

Carolina  Power  &  Light  Co. 

Peace  Corps 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 

Pension  Benefit  Guaranty  Corporation 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 


Postal  Service 

RULES 

International  Mail  Manual;  Express  Mail  Service: 
763  Finland  and  Saudi  Arabia 

Prisons  Bureau 
NOTICES     •» 

900         National  Institute  of  Corrections;  site  selection 
project 

Reclamation  Bureau 

NOTICES 

Sale  of  public  lands: 
897  Nevada 

Research  and  Special  Program  Administration 

RULES 

Hazardous  materials: 
798  Explosives;  detonating  cord  classification  and 

detonator  packaging 

Securities  and  Exchange  Commission 

RULES 

Securities: 
730  National  market  system  securities  designation 

NOTICES 
907         Agency  information  collection  activities  under 

OMB  review 

Hearings,  etc.: 

910  Northeast  Utilities  et  al. 

911  Texas  Federal  Savings  &  Loan  Association 
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Self-regulatory  orgnnizations:  proposed  rule 

changes: 
907  Boston  Stock  Exchange.  Inc. 

911  Chicago  Board  Options  Exchange,  Inc. 

908,  Midwest  Stock  Exchange.  Inc.  (2  documents) 

909 

911  National  Association  of  Securities  Dealers.  Inc. 
Self-regulatory  organizations:  unlisted  trading 
privileges: 

912  Cincinnati  Stock  Exchange 
912  Midwest  Stock  Exchange.  Inc. 

912  Philadelphia  Stock  Exchange.  Inc. 

Small  Business  Administration 

RULES 

Business  loan  policy: 
725  Waiver  of  charges  by  Tiscal  and  transfer  agent 

NOTICES 
Applications,  etc.: 

913  Brentwood  Capital  Corp. 
Disaster  loan  areas: 

913  Texas 

Son  Conservation  Service 

NOTICES 

Environmental  statements,  availability,  etc.: 
•70  South  Fork  Watershed.  KS 

Transportation  Department 

See  Coast  Guard:  Federal  Aviation  Administration: 
Federal  Highway  Administration;  Research  and 
Special  Programs  Administration. 

Treasury  Department 

See  Alcohol.  Tobacco  and  Firearms  Bureau: 
Customs  Service:  Internal  Revenue  Service. 

Veterans  Administration 

RULES 
789         Acquisition  regulations 


Reader  Aids  , 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  flnding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  (jocunnents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  ttie 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haalth  Ipspection 
Service 

7  CFR  Part  354 
(Docket  No.  84-367] 

Overtime  Work  at  Border  Ports,  Ocean 
Ports,  and  Airports 

aoency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  This  document  amends  the 
regulations  which  establish  charges  for 
overtime  work  performed  by  Plant 
Protection  and  Quarantine  inspectors  of 
the  U.S.  Department  of  Agriculture  at 
border  ports,  sea  ports,  and  airports. 
The  regulations  are  amended  (1)  by 
increasing  the  hourly  rates  charged  an 
owner  or  operator  of  an  aircraft 
requesting  inspection  services  or 
quarantine  services  outside  of  the 
regularly  established  hours  of  service 
and  (2)  by  increasing  the  hourly  rates 
charged  a  person,  firm,  or  corporation 
having  ownership,  custody  or  control  of 
plants,  plant  products,  animals,  animal 
byproducts,  or  other  commodities  or 
articles  subject  to  certain  inspection, 
laboratory  testing,  certification  or 
quarantine  and  who  requires  the 
services  of  an  employee  of  Plant 
Protection  and  Quarantine  on  a  Sunday 
or  holiday  or  at  any  other  time  outside 
the  regular  tour  of  duty  of  such 
employee.  These  increases  are 
commensurate  with  salary  increases  for 
Federal  employees  in  accordance  with 
the  Federal  Pay  Comparability  Act  of 
1970  (Pub.  L.  91-656),  and  Executive 
Order  12496  dated  December  28, 1984. 
EFFtCTlVE  date:  January  6, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Paul  R.  Eggert,  Director,  National 


Administrative  Planning  Staff,  Plant 
Protection  and  Quarantine,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  614, 
Federal  Building,  6505  Belcrest  Road. 
Hyattsville.  MD  20782,  301-43&-7250. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291  and  Regulatory 
Flexibility  Act  and  Effective  Date 

This  amendment  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  Further,  based  on 
information  compiled  by  the 
Department,  it  has  been  determined  that 
this  amendment  will  have  an  effect  on 
the  economy  of  less  than  $100,000,000: 
will  not  cause  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions:  and  will  not  have  a  significant 
adverse  effect  on  competition, 
employment.  Investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Also,  under  the  circumstances 
explained  below,  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  has  determined  that  this  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

This  document  amends  the  regulations 
by  increasing  the  hourly  rates  charged 
an  owner  or  operator  of  an  aircraft 
requesting  inspection  services  or 
quarantine  services  outside  of  the 
regularly  established  hours  of  service. 
The  rates  are  increased  by  $.64  per  hour 
for  work  performed  outside  of  the 
regularly  established  hours  on  a  Sunday 
and  by  $.64  per  hour  for  work  performed 
outside  of  the  regularly  established 
hours  on  a  holiday  or  any  other  period. 

Also,  this  document  amends  the 
regulations  by  increasing  the  hourly 
rates  charged  a  person,  firm,  or 
corporation  having  ownership,  custody 
or  control  of  plants,  plant  products, 
animals,  animal  byproducts,  or  other 
commodities  or  articles  subject  to 
certain  inspection,  laboratory  testing, 
certification  or  quarantine  and  who 
requires  the  services  of  an  employee  of 
Plant  Protection  and  Quarantine  on  a 
Sunday  or  holiday  or  at  any  other  time 
outside  the  regular  tour  of  duty  of  such 
employee.  The  rates  are  increaseed  by 


$.20  per  hour  outside  the  regular  tour  of 
duty  on  a  Sunday  and  by  $.64  per  hour 
outside  the  regular  tour  of  duty  on  a 
holiday  or  any  other  period. 

Services  of  an  employee  of  Plant 
Protection  and  Quarantine  for  aircraft 
services  during  regularly  established 
hours  and  other  than  for  aircraft 
services  during  a  regular  tour  of  duty  are 
still  provided  free  of  charge  to  those 
requesting  the  service.  Based  on 
information  available  to  the 
Department,  it  is  estimated  that  Plant 
Protection  and  Quarantine  provided  an 
average  of  5,140  hours  per  week  of 
services  for  which  charges  were 
assessed  during  1984,  and  these  services 
were  requested  by  thousands  of  entities. 
The  number  of  hours  of  service  for 
which  charges  will  be  imposed  is  not 
expected  to  increase  significantly  in 
1985. 

The  hourly  rate  for  services  of  an 
employee  of  Plant  Protection  and 
Quarantine  depends  entirely  upon  facts 
within  the  knowledge  of  the  Department 
of  Agriculture.  The  Department  has  no 
alternatives  to  raising  the  rates.  By  law, 
importers  and  exporters  are  required  to 
reimburse  the  Department  for  its  costs 
associated  with  services  rendered. 
Unless  the  rates  are  raised,  they  will  not 
cover  the  salary  increases  for  Federal 
employees  which  begin  January  6, 1985. 

Accordingly,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553.  it  is  found  upon  good  cause 
that  notice  and  other  public  procedure 
on  these  amendments  are  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  and  good  cause  is  found  for 
making  these  amendments  effective  less 
than  30  days  after  publication  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Fart  354 

Agricultural  conunodities,  Exports. 
Government  employees.  Imports,  Plants 
(agriculture).  Quarantine. 
Transportation. 

PART  354— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS 

Therefore,  in  7  CFR  Part  354. 
§  354.1(a)(1)  is  revised  to  read  as 
follows: 

§  354. 1    Overtime  woric  at  border  ports,  sea 
ports,  and  airports. 

(a)(1)  Any  person,  firm  or  corporation 
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having  ownership,  custody,  or  control  of 
plants,  plant  products,  animals,  animal 
byproducts,  or  other  commodities  or 
articles  subject  to  inspection,  laboratory 
testing,  certiHcation,  or  quarantine 
under  this  chapter  and  Subchapter  0  of 
Chapter  1.  Title  49  CFR.  who  requires  the 
services  of  an  employee  of  Plant 
Protection  and  Quarantine  on  a  Sunday 
or  holiday,  or  at  any  other  time  outside 
the  regular  tour  of  duty  of  such 
employee,  shall  sufficiently  in  advance 
of  the  period  of  Sunday  or  holiday  or 
overtime  service  request  the  Plant 
Protection  and  Quarantine  inspector  in 
charge  to  furnish  inspection,  laboratory 
testing,  certification,  or  quarantine 
service  during  such  overtime,  or  Sunday 
or  holiday  period,  and  shall  pay  the 
Government  therefor  at  a  rate  of  $29.12 
per  work-hour  per  employee  on  a 
Sunday  and  at  the  rate  of  $22.48  per 
work-hour  per  employee  for  holiday  or 
any  other  period:  except  that  for  any 
ser\-ices  performed  on  a  Sunday  or 
holiday,  or  at  any  time  after  5  p.m.  or 
before  8  a.m.  on  weekday,  in  connection 
with  the  arrival  in  or  departure  from  the 
United  States  of  a  private  aircraft  or 
vessel,  the  total  amount  payable  shall 
not  exceed  $25  for  all  inspection 
services  performed  by  the  Customs 
Service.  Immigration  and  Naturalization 
Service.  Public  Health  Service,  and  the 
Department  of  Agriculture:  and  except 
that  owners  and  operators  of  aircraft 
will  be  provided  service  without 
reimbursement  during  regularly 
established  hours  of  service  on  a 
Sunday  or  holiday:  and  except  that  the 
overtime  rate  to  be  charged  owners  or 
operators  of  aircraft  at  airports  of  entry 
or  other  places  of  inspection  as  a 
consequence  of  the  operation  of  the 
aircraft,  for  work  performed  outside  of 
the  regularly  established  hours  of 
service  on  a  Sunday  will  be  $24.52  and 
for  work  performed  outside  of  the 
regularly  established  hours  of  service 
for  a  holiday  or  any  other  period  will  be 
$17.28  per  hour,  which  charges  exclude 
administrative  overhead  costs. 


Authority:  64  Stat.  561  (7  U.S.C.  2260):  Sec. 
15.  Pub.  L  94-353.  90  Stat.  882  (49  U.S.C. 
1741). 

Done  at  Washington.  D.C..  this  3rd  day  of 
I'dnuary  1985. 
Bert  W.  HawkiiM. 

Administrator.  Animal  and  Plant  Health 

Inspection  Service. 

|FR  Doc.  85-508  Filed  1-4-85:  8:45  am] 
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9  CFR  Part  97 
(Docket  No.  84-128) 

Overtime  Work  at  Laboratories, 

Border  Ports,  Ocean  Porta,  and 

Airports 

agency:  Animal  and  Plant  Health 

Inspection  Service.  USDA. 

action:  Final  rule. 

summary:  This  document  amends  the 
regulations  which  establish  charges  for 
overtime  work  performed  by  Veterinary 
Services  inspectors  of  the  U.S. 
Department  of  Agriculture  at 
laboratories,  border  ports,  ocean  ports, 
and  airports.  The  regulations  are 
amended  (1)  by  increasing  the  hourly 
rates  charged  an  owner  or  operator  of 
an  aircraft  requesting  inspection 
services  or  quarantine  services  at  an 
airport  outside  of  the  regularly 
established  hours  of  service  and  (2)  by 
increasing  the  hourly  rates  charged  a 
person,  firm,  or  corporation  having 
ownership,  custody  or  control  of 
animals,  animal  byproducts,  or  other 
commodities  subject  to  certain 
inspection,  laboratory  testing, 
certification  or  quarantine  and  who 
requires  the  services  of  an  employee  of 
Veterinary  Services  on  a  holiday  or 
Sunday  or  at  any  other  time  outside  the 
regular  tour  of  duty  of  such  employee. 
These  increases  are  commensurate  with 
salary  increases  for  Federal  employees 
in  accordance  with  the  Federal  Pay 
Comparability  Act  of  1970  (Pub.  L 
91-656).  Executive  Order  12496  dated 
December  28, 1984. 
EFFECTIVE  date:  January  6. 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  J.L  Ellis.  Executive  Officer. 
Veterinary  Services,  APHIS.  USDA. 
Federal  Building.  Room  857.  6505 
Belcrest  Road.  Hyatfsville,  MD  20782. 
301^36-8511. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291  and  Regulatory 
Flexibility  Act  and  Effective  Date 

This  amendment  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  Further,  based  on 
information  compiled  by  the 
Department,  it  has  been  determined  that 
this  amendment  will  have  an  effect  on 
the  economy  of  less  than  $100,000,000; 
will  not  cause  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions:  and  will  not  have  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 


with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Also,  under  the  circumstances 
explained  below,  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Ser\'ice  has  determined  that  this  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

This  document  amends  the  regulations 
by  increasing  the  hourly  rates  charged 
an  owner  or  operator  of  an  aircraft 
requesting  inspection  services  or 
quarantine  services  at  any  airport 
outside  of  the  regularly  established 
hours  of  service.  The  rates  are  increased 
by  $.84  per  hour  for  nonregularly 
established  hours  on  a  Sunday  and  by 
$.64  per  hour  for  nonregularly 
established  hours  on  a  holiday  or  othpr 
day. 

Also,  this  document  amends  the 
regulations  by  increasing  the  hourly 
rates  charged  a  person,  firm,  or 
corporation  having  ownership,  custody 
or  control  of  animals,  animal 
byproducts,  or  other  commodities 
subject  to  certain  inspection,  laboratory 
testing,  certification  or  quarantine  and 
who  requires  the  services  of  an 
employee  of  Veterinary  Services  on  a 
holiday  or  Sunday  or  at  any  other  time 
outside  the  regular  tour  of  duty  of  such 
employee.  The  rates  are  increased  by 
$.20  per  hour  outside  the  regular  tour  of 
duty  on  a  Sunday  and  by  $.64  per  hour 
outside  the  regular  tour  of  duty  on  a 
holiday  or  any  other  period. 

Services  of  an  employee  of  Veterinary 
Services  at  an  airport  during  regularly 
established  hours  and  otherwise  during 
a  regular  tour  of  duty  are  still  provided 
free  of  charge  to  those  requesting  the 
service.  Based  on  information  available 
to  the  Department,  it  is  estimated  that 
Veterinary  Services  provided  an 
average  of  640  hours  per  week  of 
services  for  which  charges  were 
assessed  during  1984.  and  these  services 
were  requested  by  thousands  of  entities. 
The  number  of  hours  of  service  for 
which  charges  will  be  imposed  is  not 
expected  to  increase  significantly  in 
1985. 

The  hourly  rate  for  services  of  an 
employee  of  Veterinary  Services  depend 
entirely  upon  facts  within  the 
knowledge  of  the  Department  of 
Agriculture.  The  Department  has  no 
alternatives  to  raising  the  rates.  By  law, 
importers  and  exporters  are  required  to 
reimburse  the  Department  for  its  costs 
associated  with  services  rendered. 
Unless  the  rates  are  raised,  they  will  not 
cover  the  salary  increases  for  Federal 
employees  which  begin  January  6. 1985. 

Accordingly,  pursuant  to  the 
administrative  procedure  provisions  in  S 


f 
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U.S.C.  553,  it  is  found  upon  good  cause 
that  notice  and  other  public  procedure 
on  these  amendments  are  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  and  good  cause  is  found  for 
making  these  amendments  effective  less 
than  30  days  after  publication  in  the 
Federal  Register. 

List  of  Subjects  in  9  CFR  Part  97 

Exports,  Government  employees, 
Imports,  Livestock  and  Livestock 
Products,  Poultry  and  Poultry  Products, 
Transportation. 

PART  97— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS 

Therefore,  in  9  CFR  Part  97,  the  first 
sentence  of  §  97.1(a)  and  the  last 
sentence  of  §  97.1(b)  are  revised  to  read 
as  follows: 

§  97. 1    Overtime  work  at  laboratories, 
border  ports,  ocean  ports,  and  airports. 

(a)  Any  person,  firm,  or  corporation 
having  ownei  ship,  custody,  or  control  of 
animals,  animal  byproducts,  or  other 
commodities  subject  to  inspection, 
laboratory  testing,  certification,  or 
quarantine  under  this  subchapter  and 
Subchapter  G  of  this  Chapter,  and  who 
requires  the  services  of  an  employee  of 
Veterinary  Services  on  a  Sunday  or 
holiday,  or  at  any  other  time  outside  the 
regular  tour  of  duty  of  such  employee, 
shall  sufficiently  in  advance  of  the 
period  of  Sunday  or  holiday  or  overtime 
service  request  the  Veterinary  Services 
inspector  in  charge  to  furnish  inspection, 
laboratory  testing,  certification,  or 
quarantine  service  during  such  overtime, 
or  Sunday  or  holiday  period,  except  as 
provided  in  paragraph  (b)  of  this  section, 
shall  pay  the  Government  therefor  at  a 
rate  of  $29.12  per  work-hour  per 
employee  on  a  Sunday  and  at  the  rate  of 
$22.48  per  work-hour  per  employee  for 
holiday  or  any  other  period:  except  that 
for  any  services  performed  on  a  Sunday 
or  holiday,  except  as  provided  in 
paragraph  (b)  of  this  section  for 
inspection  or  quarantine  services 
requested  by  an  owner  or  operator  of  an 
aircraft  at  an  airport  on  a  Sunday  or 
holiday  which  are  performed  within 
regularly  established  hours  of  service,  or 
at  any  time  after  5  p.m.  or  before  8  a.m. 
on  a  weekday,  in  connection  with  the 
arrival  in  or  departure  from  the  United 
States  of  a  private  aircraft  or  vessel,  the 
total  amount  payable  shall  not  exceed 
$25  for  all  inspection  services  performed 
by  the  Customs  Service,  Immigration 
and  Naturalization  Service,  Public 
Health  Service,  and  the  Department  of 
Agriculture.*  *  * 

(b)  *  *  *  When  services  are 
performed  outside  of  the  regularly 


established  hours  of  service  on  a 
holiday  or  Sunday  or  any  other  day,  the 
rate  to  be  charged  owners  or  operators 
of  aircraft  shall  be  $24.52  per  hour  on  a 
Sunday  and  $17.28  per  hour  on  a  holiday 
or  any  other  day,  which  charges  exclude 
administrative  overhead  costs. 
***** 

Authority:  64  Stat.  561  (7  U5.C.  2260);  Sec. 
15.  Pub.  L  94-353,  90  Stat.  882  (49  US.C. 
1741). 

Done  at  Washington,  D.Cm  this  3rd  day  of 
January  1985. 

Bert  W.  Hawkins, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 
(FR  Doc.  85-507  Filed  1-4-85;  8:45  am] 
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Food  Safety  and  Inspection  Service 

9  CFR  Parts  307,  350.  351.  354.  355, 
362.  and  381 

[Docket  No.  •4-026F) 

Fee  Increase  for  Inspection  Services 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 
action:  Final  rule. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  meat  and  poultry  inspection 
regulations  to  increase  fees  charged  by 
FSIS  to  provide  overtime  inspection, 
identification,  certification,  or 
laboratory  services  to  meat  and  poultry 
establishments.  The  fees  reflect  the 
increased  costs  of  providing  these 
services  due  to  the  increase  for  salaries 
of  Federal  employees  allocated  by 
Congress  under  the  Federal  Pay 
Comparability  Act  of  1970. 
EFFECTIVE  DATE:  January  6, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  William  L.  West,  Director,  Budget 
and  Finance  Division,  Administrative 
Management,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250, 
(202)  447-3367. 
SUPPlfMENTARY  INFORMATION: 

Executive  Order  12291  ; 

This  rule  is  issued  in  conformance 
with  Executive  Order  12291,  and  has 
been  determined  to  be  not  a  "major 
rule."  It  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries,' 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  the  ability  of 


United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Effects  on  Small  Entities 

The  Administrator,  Food  Safety  and 
Inspection  Service,  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act,  Pub.  L 
96-354  (5  U.S.C.  601),  because  the  fees 
provided  for  in  this  document  are  not 
new  but  merely  refiect  a  minimal 
increase  in  the  costs  currently  borne  by 
those  entities  which  elect  to  utilize 
certain  inspection  services. 

Background 

On  September  28, 1984.  FSIS 
published  a  final  rule  in  the  Federal 
Register  (49  FR  38506)  to  increase  fees 
charged  by  FSIS  to  provide  overtime 
inspection,  identification,  certification, 
or  laboratory  services  to  meat  and 
poultry  establishments.  The  increases 
were  the  result  of  increased  costs  of 
providing  these  services  in  fiscal  year 
1985.  The  fee  increases  did  not, 
however,  include  the  increase  resulting 
from  a  pay  raise  for  Federal  employees 
under  the  Federal  Pay  Comparability 
Act  of  1970.  Although  the  pay  raise  is 
normally  effective  at  the  beginning  of 
each  fiscal  year.  Congress  delayed  the 
pay  raise  until  January  1985.  As  a  result. 
FSIS  stated  in  its  September  28, 1984, 
final  rule  that  when  Congress  enacts  a 
pay  raise,  FSIS  will  engage  in  further 
rulemaking  prior  to  raising  fees. 

Based  on  the  Agency's  analysis  of  the 
increased  costs  in  providing  these 
services,  incurred  as  a  result  of  a 
January  1985  pay  raise  of  3.5  percent  for 
Federal  employees,  FSIS  published  a 
proposed  rule  in  the  Federal  Register  on 
November  30, 1984  (49  FR  47032).  to 
increase  the  fees  relating  to  such 
services. 

FSIS  did  not  receive  any  comments  in 
response  to  the  proposed  rule. 
Therefore,  the  amendments,  as 
proposed,  to  the  Federal  meat  and 
poultry  products  inspection  regulations 
are  promulgated  herein. 

List  of  Subjects 

9  CFR  Part  307 

Meat  inspection.  Reimbursable 
services. 

9  CFR  Part  350 

Meat  inspection.  Reimbursable 
services.  Voluntary  inspection, 
Certification  service. 
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9  CFR  Part  351 

Meat  inspection.  Certification  service. 
Reimbursable  services. 

9  CFR  Part  354 

Meat  inspection.  Reimbursable 
services. 

9  CFR  Part  355 

Meat  inspection.  Reimbursable 
services. 

9  CFR  Part  362 

Poultry  products  inspection. 
Reimbursable  services. 

9  CFR  Part  381 

Poultry  products  inspection. 
Reimbursable  services. 

PART  381— (AMENDED] 

1.  The  authority  citation  for  9  307.5 
reads  as  follows: 

Authority:  41  Stat.  241.  7  U.S.C.  394:  34  Stat. 
1264.  as  amended:  21  U.S.C.  621:  62  Stat.  334: 
21  U.S.C.  695.  7  CFR  2.15(a).  2.9Z 

2.  Section  307.5(a)  is  revised  to  read  as 
follows: 

§  307.5    OvcrtiiTW  and  holiday  inspection 


(a)  The  management  of  an  official 
establishment,  an  importer,  or  an 
exporter  shall  pay  the  Food  Safety  and 
Inspection  Service  $21.72  per  hour  per 
Program  employee  to  reimburse  the 
Program  for  the  cost  of  the  inspection 
service  furnished  on  any  holiday  as 
specified  in  paragraph  (b)  of  this 
section;  or  for  more  than  8  hours  on  any 
day,  or  more  than  40  hours  in  any 
administrative  workweek  Sunday 
through  Saturday. 

•  «         •         •         • 

3.  The  authority  citation  for  9  350.7 
reads  as  follows: 

PART  350— (AMENDED] 

Authority:  41  Stat.  241,  7  U.S.C.  394;  60  Stat. 
1067.  as  amended.  7  U.S.C.  1622;  60  Stat.  1090. 
as  amended.  7  U.S.C.  1624;  34  Stat.  1264.  as 
amended.  21  U.S.C.  621:  62  Stat.  334.  21  U.S.C. 
695:  7  CFR  2.15(a),  2.92. 

4.  Section  350.7(c)  is  revised  to  read  as 
follows: 

9  350.7    Fees  and  charges. 

•  •        *        •        * 

(c)  The  fees  to  be  charged  and 
collected  for  service  under  the 
regulations  in  this  Part  shall  be  at  the 
rate  of  $18.60  per  hour  for  base  time, 
$21.72  per  hour  for  overtime  including 
Saturdays,  Sundays,  and  holidays,  and 
$35.92  per  hour  for  laboratory  service,  to 
cover  the  costs  of  the  service  and  shall 
be  charged  for  the  time  required  to 
render  such  service.  Where  appropriate. 


this  time  will  include  but  will  not  be 
limited  to  the  time  required  for  travel  of 
the  inspector  or  inspectors  in  connection 
therewith  during  the  regularly  scheduled 
administrative  workweek. 


PART  351— (AMENDED] 

5.  The  authority  citation  for  99  351.8 
and  351.9  reads  as  follows: 

Authority:  60  Stat.  1087.  as  amended,  7 
U.S.C.  1622.  60  Stat.  1090.  as  amended,  7 
U.S.C.  1264:  7  CFR  2.15(a),  2.92. 

6.  Section  351.8  is  revised  to  read  as 
follows: 

9  351.8    Charge*  for  surveys  for  plants. 

Applicants  for  the  certification  service 
shall  pay  the  Department  for  salary 
costs  at  the  rate  of  $18.60  per  hour  for 
base  time,  $21.72  per  hour  for  overtime, 
travel  and  per  diem  allowances  at  rates 
currently  allowed  by  the  Federal  Travel 
Regulations,  and  other  expenses 
incidental  to  the  initial  survey  of  the 
rendering  plants  or  storage  facilities  for 
which  certification  service  is  requested. 

7.  Section  351.9(a)  is  revised  to  read  as 
follows: 

9  351.9    Charges  for  examinations, 
(a)  The  fees  to  be  charged  and 
collected  by  the  Administrator  for 
examination  shall  be  $18.60  per  hour  for 
base  time  and  $21.72  per  hour  for 
overtime  including  Saturdays.  Sundays, 
and  holidays,  as  provided  for  in  9  351.14 
and  $35.92  per  hour  for  any  laboratory 
service  required  to  determine  the 
eligibility  of  any  technical  animal  fat  for 
certification  under  the  regulations  in  this 
Part.  Such  fees  shall  be  charged  for  the 
time  required  to  render  such  service, 
including,  but  not  limited  to,  the  time 
required  for  the  travel  of  the  inspector  or 
inspectors  in  connection  therewith. 


PART  354— (AMENDED] 

8.  The  authority  citation  for  9  354.101 
reads  as  follows: 

Authority:  60  Stat.  1087,  as  amended,  7 
U.S.C.  1622,  60  Stat.  1090,  as  amended,  7 
U.S.C.  1624;  7  CFR  2.15(a).  2.92. 

9.  Section  354.101  (b)  and  (c)  are 
revised  to  read  as  follows: 

9354.101    On  ■  fee  basis. 

***** 

(b)  The  charges  for  inspection  service 
will  be  based  on  the  time  required  to 
perform  such  services.  The  hourly  rate 
shall  be  $18.60  for  base  time  and  $21.72 
for  overtime  or  holiday  work. 

(c)  Charges  for  any  laboratory 
analysis  or  laboratory  examination  of 
rabbits  under  this  part  related  to 


inspection  service  shall  be  $35.92  per 
hour. 

10.  The  authority  citation  for  9  355.12 

reads  as  follows: 

Authority:  60  Stat.  1087,  as  amended,  7 
U.S.C.  1622, 60  Stat.  1090,  as  amended,  7 
U.S.C.  1624;  7  CFR  2.15(a),  2.92. 

11.  Section  355.12  is  revised  to  read  as 
follows: 

9  355. 12    Charge  for  service. 

The  fees  to  be  charged  and  collected 
by  the  Administrator  shall  be  $18.60  per 
hour  for  base  time,  $21.72  per  hour  for 
overtime,  including  Saturdays,  Sundays, 
and  holidays,  and  $35.92  per  hour  for 
laboratory  services  to  reimburse  the 
Service  for  the  cost  of  the  inspection 
service  furnished. 

PART  362— (AMENDED] 

12.  The  authority  citation  for  9  362.5 
reads  as  follows: 

Authority:  60  Stat.  1087,  as  amended,  7 
U.S.C.  1622,  60  Stat.  1090,  as  amended.  7 
U.S.C.  1624;  7  CFR  2.15(a),  2.d2. 

13.  Section  362.5(c)  is  revised  to  read 
as  follows: 

9  362.5    Fees  and  charges. 

***** 

(c)  The  fees  to  be  charged  and 
collected  for  service  under  the 
regulations  in  this  Part  shall  be  at  the 
rate  of  $18.60  per  hour  for  base  time. 
$21.72  per  hour  for  overtime  including 
Saturdays.  Sundays  and  holidays,  and 
$35.92  per  hour  for  laboratory  service  to 
cover  the  costs  of  the  service  and  shall 
be  charged  for  the  time  required  to 
render  such  service,  including,  but  not 
limited  to,  the  time  required  for  the 
travel  of  the  inspector  or  inspectors  in 
connection  therewith  during  the 
regularly  scheduled  administrative 
workweek. 
***** 

14.  The  authority  citation  for  9  381.38 
reads  as  follows: 

Authority:  71  Stat.  447,  448,  as  amended,  21 
U.S.C.  463,  468;  7  CFR  2.15(a).  2.92. 

15.  Section  381.38(a)  is  revised  to  read 
as  follows: 


9381.38 
service. 


Overtime  and  holiday  Inspection 


(a)  The  management  of  an  official 
establishment,  an  importer,  or  an 
exporter  shall  pay  the  Food  Safety  and 
Inspection  Service  $21.72  per  hour  per 
Program  employee  to  reimburse  the 
Program  for  the  cost  of  the  inspection 
service  furnished  on  any  holiday 
specified  in  paragraph  (b)  of  this 
section:  or  for  more  than  8  hours  on  any 
day,  or  more  than  40  hours  in  any 


i 
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administrative  workweek  Sunday 

through  Saturday. 

*        *        •        *        • 

Done  at  Washington,  DC,  on  January  3, 
1985. 

Donald  L  Houston, 
A  dministrator.  Food  Safety  and  Inspection 
Service. 
(FR  Doc.  85-521  Filed  1-4-85;  8:45  am] 

BILLINO  CODE  S410-OM-M 


the  originally  scheduled  implementation 
date  of  February  15, 1985. 

(Catalog  of  Federal  Domestic  Assistance 
Programs,  59.012  Small  Business  L.oans] 

Dated:  December  19. 1984. 
James  C  Sanders, 
Administrator. 
[FR  Doc.  85-463  Filed  1-4-85;  8:45  am] 

BILUNO  CODE  i025-01-M 


SMALL  BUSINESS  ADMINISTRATION         DEPARTMENT  OF  COMMERCE 


13  CFR  Part  120 


tbyFI 


Iscal  and 


Waiver  of  Charges  I 
Transfer  Agent 

agency:  Small  Business  Administration. 
ACTION:  Notice  of  waiver. 

SUMMARY:  Effective  immediately  the 
Agency's  Fiscal  and  Transfer  Agent 
(FTA)  will  eliminate  fees  for  collection, 
accounting  and  other  services  on  the 
guaranteed  portions  of  loans  sold  on  an 
individual  basis  into  the  secondary 
market:  (a)  In  which  such  sale  is  made 
using  SBA  Form  1086  (Secondary 
Participation  Guaranty  and  Certification 
Agreement)  and  (b)  in  which  such  Form 
has  been  signed  by  SBA  on  or  after 
January  7,  1985.  Effective  immediately, 
the  FTA  will  also  waive  these  same  fees 
on  loans  previously  sold  using  SBA 
Form  1084,  "Secondary  Participation 
Guaranty  Agreement"  and  converted  to 
the  FTA  system  using  SBA  Form  1085, 
"Request  for  Certification  of  SBA  Form 
1084"  when  Form  1085  is  signed  by  SBA 
on  or  after  January  7,  1985.  The  current 
fee  structure  is  a  Vi6%  set-up  fee  and  a 
¥8%  per  annum  monthly  servicing  fee. 
The  FTA  will  retain  the  right  to  charge  a 
minimal  certificate  issuance  fee. 
FOR  FURTHER  INFORMATION  CONTACT 
James  W.  Hammersley,  Financial 
Analyst,  Room  800C,  1441  L  Street,  NW 
Washington,  DC  20416,  202/653-5954. 
SUPPLEMENTARY  INFORMATION:  In  the 
supplementary  information  to  a  final 
rule  published  on  November  2, 1984,  in 
the  Federal  Register  (49  FR  44091),  the 
Agency  stated  that  the  FTA  would 
eliminate  charges  to  the  investor  for 
collection,  accounting  and  other  services 
on  SBA  guaranteed  portions  of  loans 
sold  initially  into  the  secondary  market 
after  February  15, 1985,  using  SBA  Form 
1086.  It  has  come  to  the  Agency's 
attention  that  this  change  effective 
several  months  in  the  future  may  be 
disrupting  secondary  market  sales  of 
SBA  guaranteed  portions  of  loans. 
■  Accordingly,  the  FTA  has  agreed  to 
eliminate  such  charges  to  the  investor 
immediately,  rather  then  waiting  until 


Economic  Development 
Administration 

13  CFR  Part  305 

Public  Works  and  Development 
Facilities  Program;  Specific  Types  of 
Projects 

agency:  Economic  Development 
Administration  (EDA),  Department  of 
Commerce. 
ACTION:  Interim  rule. 

SUMMARY:  This  rule  amends  the 
Economic  Development 
Administration's  (EDA's)  Tourism  and 
Recreation  regulation  to  conform  to  an 
EDA  policy  position  exempting  the 
Public  Works  Impact  Program  (PWIP) 
projects  from  the  tourism  and  recreation 
requirements. 

DATES:  Effective  Date:  January  7, 1985. 
Comments  by:  March  8, 1985. 

ADDRESS:  Send  comments  to  the 
/Assistant  Secretary  for  Economic 
Development,  U.S.  Department  of 
Commerce,  Room  7800B,  Washington, 
D.C.  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  W.  Coss,  Director,  Office  of 
Public  Works,  U.S.  Department  of 
Commerce,  Economic  Development 
Administration,  Room  7019, 
Washington.  D.C.  20230,  (202)  377-5265. 

SUPPLEMENTARY  INFORMATION:  EDA  is 

amending  its  public  works  and 
development  facilities  regulations  at  13 
CFR  305,  Subpart  C— Specific  Types  of 
Projects — Tourism  and  Recreation  at  13 
CFR  305.41  and  305.44.  The  regulation  as 
now  written  does  not  accurately  reflect 
Agency  policy.  Adequate  documentation 
is  required  under  13  CFR  305.4  for  Public 
Works  Impact  Program  (PWIP)  projects 
where  the  justification  for  projects  is  not 
the  long  term  job  creation  benefit  of  the 
project,  but  special  PWIP  aspects. 
Therefore,  the  amended  regulations  will 
relieve  applicants  from  paperwork 
burdens  unrelated  to  the  PWIP 
objectives. 
The  General  Counsel  for  the        •* 


Department  of  Commerce  has 
determined  that  because  this  rule  relates 
to  EDA's  grants  program,  it  is  exempt 
from  the  notice  and  opportunity  for 
comment  requirements  of  section  553  of 
the  Administrative  Procedure  Act  (APA) 
(5  U.S.C.  553)  and  no  other  law  requires 
that  notice  and  opportimity  for  comment 
be  given. 

Accordingly,  the  Department's 
General  Counsel  has  determined  and  so 
certified  to  the  O^ice  of  Management 
and  Budget,  that  dispensing  with  notice 
and  opportunity  for  comment  is 
consistent  with  the  APA  and  other 
relevant  laws. 

Since  notice  and  opportunity  for 
comment  is  not  being  given  for  this  rule, 
it  is  not  a  rule  within  Uie  meaning  of 
section  601(2)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601(2))  and  the 
requirements  of  that  Act  do  not  apply. 
Accordingly,  no  initial  or  final 
Regulatory  Flexibility  Analysis  has  been 
or  will  be  proposed. 

Because  this  rule  relieves  a  restriction, 
under  section  553(d)(1)  of  the  APA  (5 
U.S.C.  553(d)(1)),  it  can  be  and  is  being 
made  immediately  effective  upon 
publication. 

However,  because  the  Department  is 
interested  in  the  reactions  of  those  who 
will  benefit  from  the  amendment,  this 
rule  is  being  issued  as  interim  final. 
Public  comments  on  the  interim  final 
rule  are  invited  and  should  be  sent  to: 

ADDRESS:  J.  Boimie  Newman, 
Assistant  Secretary  for  Economic 
Development,  U.S.  Department  of 
Commerce,  Room  7800B,  Washington, 
D.C.  20230. 

Comments  received  by  March  8, 1985, 
will  be  considered. 

Under  Executive  Order  (E.O.)  12291 
the  Department  must  judge  whether  a 
regulation  is  "major"  within  the  meaning 
of  Section  1  of  the  Order  and  therefore 
subject  to  the  requirement  that  a 
Regulatory  Impact  Analysis  be 
prepared.  This  regulation  is  not  major 
because  it  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  georgraphic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  rule  does  not  contain  a  collection 
of  information  for  purposes  of  the 
Paperwork  Reduction  Act  (Pub.  L  96- 
511). 
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List  of  Subjects  in  13  cm  Part  SIS 

Community  development  Communily 
facilities.  Grant  programs-community 
development,  Indian,  and  loan 
programs-community  development. 

Accordingly,  13  CFR  Part  305  is 
amended  as  follows: 

PART  305— PUBLIC  WORKS  AND 
DEVELOPMENT  FACRJTIES 

Subpart  C— SpecMc  Types  of  ProjecU 

Section  305.41  is  revised  to  read  as 
follows: 

S30Sl41    PurpottL 

The  purpose  of  this  subpart  is  to  set 
forth  requirements  for  certain  specific 
types  of  public  works  and  development 
facility  projects  which  EDA  may  fund 
under  this  part.  (This  applies  to  all 
public  works  projects  except  as 
specifically  exempted  in  the  following 
sections.) 

Section  305.44  is  amended  by  revising 
the  introductory  text  of  paragraph  (b)  to 
read  as  follows: 


S  305.44    TouriMimd 


(b)  Tourism  and  recreation  projects, 
except  projects  receiving  assistance 
under  Title  X  of  the  Act  or  Public 
Works  impact  Program  (PWIP)  projects 
in  which  the  tourism  or  recreation 
aspects  are  incidental  to  the  aspects 
which  meet  the  criteria  set  forth  in 
i  305.4  of  this  part  must  meet  the 
following  requirements: 

AudMrity:  (Section  701.  Pub.  L  8B-136.  79 
SUt  570)  (42  U.S.C  3211).  Sec  1-lOS.  E.O. 
121B5.  DOC  Organization  Order  10-4.  as 
amended  (40  FR  56702.  as  amended) 

Dated  November  14. 1904. 
}.  Boanie  Newman, 
Assistant  Secretary  for  Economic 
Development 

[FR  Doc.  85-2S0  Filed  1-4-85:  8:45  a.m.] 
I  COM  Kie-M-a 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatration 
14  CFR  Part  71 
[Airapaoe  Ooctel  Na.  M-ANM-ZII 


Estat>lishment  of  Transition  Area, 
Hailey.lO 

AQmcv:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Fmal  rule. 


;  This  action  establishes  a 
transition  area  at  Hailey.  Idaho,  to 
provide  controlled  airspace  from  1200" 


above  the  surface  for  aircraft  executing 
a  new  instnunent  approach  procedure  to 
Friedman  Memorial  Airport  Hailey, 
Idaho.  This  action  changes  the  airport 
status  from  VFT^  to  IFR. 
EFFECTIVE  DATE:  0901  GMT.  February  14. 
1984. 

Fon  fuvtneh  information  contact: 
Kathy  l^aul.  Airspace  ft  Procedures 
Branch.  ANM-530  17900  Pacific 
Highway  South,  C-68966.  Seattle. 
Washington.  98168.  The  telephone 
number  is  (206)  431-2530. 
SUPFLEMCNTARV  INFOMIATION: 

History 

On  November  20. 1984.  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  a  1200*  transition 
area  at  Hailey.  Idaho  (49  FR  45747). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6  dated  January  3. 1984. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations 
establishes  a  1200"  transition  area  at 
Hailey.  Idaho,  to  provide  controlled 
airspace  for  aircraft  executing  a  new 
instrument  approach  procedure  to 
Friedman  Memorial  Airport  Hailey. 
Idaho. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore— (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  7\ 

Transition  areas.  Aviation  safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  S  71.181  of  Part  Ti  of 


the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  is  amended,  as  follows: 

Hailey.  Idaho— {New] 

"That  airspace  extending  from  1.200  feet 
above  the  surface  from  43'3e'00"  N., 
114'2700"  W..  thence  eastbound  to  43*38"0(r 
N..  114"00'00"  W..  thence  southbound  to 
43'17'30"  N..  114'00'00"  W.,  thence 
westbound  to  43*ir30"  N..  114*2r00~  W.. 
thence  northbound  to  the  point  of  beginning: 
and  excli^ding  that  airspace  overlying  V-231 
on  the  east  side  and  V-500  on  the  south  side 
of  tlie  area." 

(Sees.  307(a)  and  313(a).  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a)):  (49 
U.S.C.  106(g)  (Revised.  Pub.  L  97-449.  January 
12. 1983)):  and  14  CFR  11.66) 

Issued  in  Seattle.  Washington,  on 
December  18. 1984. 
Wa)iie ).  Badow, 

Acting  Director.  Northwest  Mountain  Region. 
(FR  Doc.  85-326  Filed  1-4-85:  8:45  am] 

■lUJNO  COOC  4t10-1S-M 


14  CFR  Part  71 

[Airspace  Docket  Na  84-ANM-13] 

Establishment  of  Transition  Area, 
Ctiouteau,MT 

AQENCV:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Final  rule. 

SUMMARY:  This  action  establishes  a 
transition  area  at  Chouteau,  Montana,  to 
provide  controlled  airspace  from  700" 
above  the  surface  so  that  aircraft 
executing  a  new  instrument  approach 
procedure  to  Chouteau  Airport  will  have 
exclusive  use  of  that  airspace  when  the 
visibility  is  less  than  3  miles  thereby 
enhancing  the  safety  of  such  operations. 
This  action  changes  the  airport  status 
from  VFR  to  IFR. 

EFFECTIVE  DATE:  0901  GMT,  February  14, 
1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Paul,  Airspace  &  Procedures 
Branch.  ANM-530.  Federal  Aviation 
Administration.  17900  Pacific  Highway 
South.  C-66966.  Seattle.  Washington 
98168.  The  telephone  number  is  (206) 
431-253a 
SUPFLEMENTARY  INFORMATION: 

History 

On  October  1. 1984,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  establish 
a  700'  transition  area  at  Chouteau, 
Montana  (49  FR  38644). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
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were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6  dated  January  3, 1984. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations 
establishes  a  700'  transition  at 
Chouteau,  Montana,  to  provide 
controlled  airspace  so  that  aircraft 
executing  a  new  instrument  approach 
procedure  to  Chouteau  Airport  will  have 
exclusive  use  of  that  airspace  when  the 
visibility  is  less  than  3  miles  thereby 
enhancing  the  safety  of  such  operations. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  25. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  a^ect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Transition  areas.  Aviation  safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  S  71.181  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  is  amended,  as  follows: 

Chouteau,  Montana  Transition  Area — [New] 

"That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  9  mile  radius 
of  the  Chouteau  NDB  (47*49'  30 "  N  LAT/ 
112*09'56 "  W  LONG). 

(Sees.  307(a)  and  313(a).  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a]):  (49 
U.S.C.  106(g)  (Revised,  Pub.  L  97-449,  January 
12. 1983)):  and  14  CFR  11.89) 

Issued  in  Seattle,  Washington,  on 
December  18. 1984. 
Wayne  |.  Barlow, 
Acting  Director,  Northwest  Mountain  Region. 
(FR  Doc.  85-325  Filed  1-4-85:  8:45  am] 

BILUNQ  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  84-ANM-14] 

I 

Alteration  of  Transition  Area,  Missoula, 
MT 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  alters  the  1200' 
transition  area  at  Missoula.  Montana,  to 
provide  additional  controlled  airspace 
that  will  allow  high  altitude  arrivals  to 
transition  below  14,500'  MSL  with 
iminterrupted  descents  to  the  initial 
approach  flx  at 'Missoula.  This  action  is 
necessary  to  ensure  segregation  of 
aircraft  using  approach  procedures  in 
instrument  weather  conditions  and  other 
aircraft  operating  in  visual  weather 
conditions. 

EFFECTIVE  DATE:  0901  GMT,  February  14, 
1985. 

FOR  FURTHER  INFORMATION  CONTACT 
Kathy  Paul,  Airspace  &  Procedures 
Branch.  ANM-530,  Federal  Aviation 
Administration.  17900  Pacific  Highway 
South,  C-68966,  Seattle.  Washington 
98168.  The  telephone  number  is  (206) 
431-2530. 

SUPPLEMENTARY  INFORMATION: 

History 

On  October  25, 1984.  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  1200*  transition  area 
at  Missoula.  Montana,  to  provide 
additional  controlled  airspace  (49  FR 
42946). 

Interested  parties  were  invited  to 
participate  in  this  ruiemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendinent  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6  dated  January  3. 1984. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
1200'  transition  area  at  Missoula. 
Montana,  to  provide  additional 
controlled  airspace. 

The  FAA  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 


not  a  "significant  rule  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anitcipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  a  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Transition  areas,  Aviation  safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  S  71.181  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  is  amended,  as  follows: 

Missoula,  Montana — [Amended] 

"That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  23.5  mile 
radius  of  the  Missoula  VORTAC  (46*54'29"  N. 
Lat/114*  04'  58"  W.  Long)  extending  from  the 
Missoula  VORTAC  190*  radial  clockwise  to 
the  290*  radial;  within  9.5  miles  southwest 
and  5.5  miles  northeast  of  the  Missoula 
VORTAC  312*  radial  extending  from  the 
VORTAC  to  38  miles  northwest  of  the 
VORTAC;  within  3  miles  each  side  of  the 
Missoula  VORTAC  172*  radial  extending 
from  the  VORTAC  to  19.5  miles  southeast; 
and  that  airspace  extending  upward  from 
1,200  feet  above  the  surface  within  a  13  mile 
radius  of  the  Missoula  VORTAC  extending 
from  the  357*  radial  clockwise  to  the  072* 
radial:  within  a  23.5  mile  radius  of  the 
Missoula  VORTAC  extending  from  the  072* 
radial  clockwise  to  the  112*  radial;  within  a 
57.5  mile  radius  of  the  Missoula  VORTAC 
extending  from  the  112*  radial  clockwise  to 
the  180*  radial;  within  a  23.5  mile  radius  of 
the  Missoula  VORTAC  extending  from  the 
ISO*  radial  to  the  190*  radial:  within  a  34  mile 
radius  of  Missoula  VORTAC  extending  from 
the  Missoula  VORTAC  256*  radial  clockwise 
to  the  357*  radial;  within  9.5  miles  southwest 
of  the  Missoula  VORTAC  298*  radial 
extending  from  the  34  mile  radius  area  to  38 
miles  northwest:  and  excluding  that  portion 
of  the  Coppertown,  Montana  1,200  foot 
transition  area". 

(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)-and  1354(a)):  (49 
U.S.C.  106(g)  (Revised,  Pub.  L  97-449,  January 
12, 1983)):  and  14  CFR  11.69) 

Issued  in  Seattle,  Washington,  on 
December  la  1984. 
Wayne  ].  Bariow, 

Acting  Director,  Northwest  Mountain  Region. 
(FR  Doc.  85-323  Filed  1-4-85: 8:45  am] 
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14  CFR  Part  71 

I  Airspec*  Dediat  Na  1<  AMM  231 

EstabHstwnent  of  JrmmMon  Area. 
Poison,  MT 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  action  lowers  the  base 
of  controlled  airspace  in  the  vicinity  of 
Poison.  Montana,  to  700'  above  the 
surface  so  that  aircraft  conducting  flight 
under  Instrument  Flight  Rules  (IFR) 
ivoLJd  have  exclusix'e  use  of  that 
airspace  when  the  visibility  is  less  than 
3  miles  and  thereby  enhancing  the 
safety  of  such  operations.  This  action 
changes  the  airport  status  from  VFR  to 
IFR. 

EFFECnvc  date:  0901  GMT.  February  14. 

1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Paul,  Airspace  4  Procedures 
Branch.  ANM-53D.  Federal  Aviation 
Administration,  17900  Pacific  Highway 
South.  C-68996.  Seattle,  WA  98168.  The 
telephone  number  is  (206)  431-253a 
SUPPLEMENTARY  MIFORMATIONC 

Mistory 

On  October  25. 1984.  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
F'art  71)  to  lower  the  base  of  controlled 
airspace  in  the  vicinity  of  Poison, 
Montana,  to  700*  above  the  surface  (49 
VR  42947). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6  dated  January  3. 1984. 

The  rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulation  lowers  the 
base  of  controlled  airspace  in  the 
vicinity  of  Poison,  Montana,  to  700* 
above  the  surface  so  that  aircraft 
conducting  flight  under  Instrument  Flight 
Rules  (IFR)  will  have  exclusive  use  of 
that  airspace  when  the  visibility  is  less 
than  3  miles  thereby  enhancing  the 
safety  of  such  operations.  This 
additional  cootrolled  airspace  is  for 
aircraft  executing  a  new  instrument 
approach  procedure  to  the  Poison 
Airport.  This  action  changes  the  airport 
status  from  VFR  to  IFR.    • 


The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  a^ect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Transition  areas.  Aviation  safety. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  |  71.181  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  is  amended,  as  follows: 

Poison  MooUna — (New] 

'That  airspace  extending  upward  from  700 
feel  above  the  surface  bounded  by  a  line 
beginning  at  lat.  47*  49'  30"  N.,  long. 
114'12'20'  W:  to  47*  46'  30  "  N..  114"O4'00"W; 
to  47'3r0O"  N.,  114'1T30"  W.,  to  47*30'30" 
N..  to  114'  15  00"  W:  thence  to  point  of 
beginning." 

(Sec.  307(a)  and  313(a).  Federal  Aviation  Act 
of  1938  (49  U.S.C.  1348(a)  and  1354(a)):  (49 
U.S.C.  106(g)  (Revised.  Pub.  L.  97-449,  January 
12. 1983)):  and  14  CFR  11.69) 

Issued  in  Seattle,  Washington  on  December 
1&1984. 

Wayne  |.  Barlow, 

Acting  Director.  Northwest  Mountain  Region. 
|FR  Doc  85-327  Filed  1-4-85:  8:45  am] 
wuiiM  coot  4Sie-1S-ll 


14  CFR  Part  71 

(Airspace  Docket  Na  •4-ANM-1S] 

Amended  Control  Zone,  Portland,  OR 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  would  redescribe 
the  Portland  Control  2k>ne.  The  intended 
effect  of  the  action  would  reduce  the 
size  of  controlled  airspace  designated  at 
Portland,  Oregon,  to  ease  the  burden 
imposed  by  controlled  airspace  to  VFR 
operations  at  the  Portland-Troutdale 
Airport. 

EFFECTIVE  DATE:  February  14, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L  Brown,  Airspace  &  Procedures 


Specialist,  ANM-534,  Federal  Aviation 
Administration,  Docket  No.  84-ANM-18. 
17900  Pacific  Highway  South.  C-68966, 
Seattle,  Washington  98168.  The 
telephone  number  is  (206)  431-2534. 
SUPPLEMENTARY  INFORMATION: 

History 

On  October  12. 1984,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  redescribe  the  Portland 
Control  Zone  (49  FR  NO.  199.  page 
40042).  The  present  configuration  of  the 
Portland  Control  Zone  extension  to  the 
east  overlays  the  Portland-Troutdale 
Airport  when  the  Troutdale  Control 
Zone  is  not  in  effect.  Due  to  Troutdale 
Tower's  limited  hours  of  operation,  the 
VFR/IFR  stahis  of  the  Troutdale  Airport 
is  determined  by  the  Portland 
International  Airport  reported  weather 
for  the  control  zone.  This  remote 
governing  weather  is  an  unnecessary 
imposition  on  the  flying  public  operating 
at  Troutdale  Airport  where  the  weather 
conditions  could  be  substantially 
different  than  Portland  International 
Airport  To  rectify  this  problem,  this 
action  will  reduce  the  size  of  the 
Portland  Control  Zone  by  eliminating 
the  control  zone  extension  which 
overlies  Portland-Troutdale  Airport 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.171  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6  dated  January  3. 1984. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  will 
reduce  the  size  of  the  Portland  Control 
Zone  to  eliminate  the  extension  which 
overlies  the  Portland-Troutdale  Airport 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory-  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  .rnd  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
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substantial  number  oT  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

list  of  Subjects  in  14  CFR  Part  71 

Control  zone.  Aviation  safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  9  71.171  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  is  amended,  as  follows: 

PoHlaml.  Oragoo — |Aiiieoded| 

By  deleting  the  words,  "*  '  *  and  within  3 
miles  each  side  of  the  119'  and  299*  bearing 
from  the  "LAKER  IX>M"  and  replacing  with 

the  words, and  within  2  miles  north 

and  3  miles  south  of  the  299'  bearing  from  the 
LAKER  LOM  (lat.  45'  32"  29"  N..  long.  122'  27' 
40"  W)  extending  from  the  5-mile  radius  to 
the  LOM.  excluding  the  portion  within  the 
Troutdaie.  Oregon.  Control  Zone  when  it  is 
effective." 

(Sees.  307(a)  and  313(a).  Federal  Aviation  Act 
of  195«  (49  U.S.C.  1348(a)  and  1354(a));  (49 
US.C.  106(g)  (Revised.  Pub.  L  97-449.  January 
12. 1983)).  and  14  CFR  11.99) 

Issued  in  Seattle.  Washington,  on 
December  18. 1984. 


Wayne  |.  Barlow, 

Acting  Director,  Northwest  Mountain  Region. 
|FR  Doc.  85-324  Filed  1-4^;  8:45  amj 

BHJJNQ  CODE  MIO-IS-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(Docket  No.  41266-4166] 

15  CFR  Part  377 

Removal  of  ttie  Short  Supply  Validated 
Uceneing  Requirement  on  Export*  of 
Linear  Alpha  Olefins  and  Other  Acyclic 
Organic  Compounds 

aqency:  OfHce  of  Industrial  Resource 

Administration,  International  Trade 

Administration.  Department  of 

Commerce. 

action:  Interim  rule  with  request  for 

comments. 

summary:  The  International  Trade 
Administration,  having  solicited  and 
reviewed  public  comments  and 
consulted  with  other  agencies. of  the 
Government,  has  decided  to  remove 
linear  alpha  olefins  and  other  acyclic 
organic  compounds  from  the  list  of 
refined  petroleum  products  subject  to 
validated  licensing  for  export.  This  rule 
implements  the  decision.  As  a  result, 
these  commodities  may  now  be 
exported  under  general  license  G-NNR, 
unless  they  are  derived  from  petroleum 
pnxluced  from  a  Naval  Petroleum 
Reserve.  (In  a  related  issuance 


published  today,  ITA  is  soliciting 
comment  on  a  proposal  to  revise  the  list 
of  commodities  currently  subject  to 
Naval  Petroleum  Reserves  Production 
Act  requirements.) 

dates:  This  rule  is  effective  January  7, 
1985.  Comments  must  be  received  by 
February  6, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Richards,  Director,  Office  of 
Industrial  Resource  Administration, 
International  Trade  Administration 
(Telephone:  202/377-4506). 
SUPFLEMENTARV  INFORMATION:  On  June 
29, 1964,  (49  FR  26751]  an  advanced 
notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register 
requesting  public  comment  on  the 
removal  of  the  validated  licensing 
requirement  for  linear  alpha  oleRns  and 
other  similar  commodities.  Fourteen 
comments  were  received  from  the 
public.  All  comments  supported  the 
removal  of  the  validated  licensing 
requirement  of  linear  alpha  olefins.  Six 
of  the  commenters  wrote  in  support  of 
the  removal  of  the  validated  licensing 
requirement  on  comparable 
commodities,  known  collectively  as 
acyclic  organic  compounds.  Most 
commenters  confirmed  that  linear  alpha 
olefins  and  comparable  commodities  do 
not  have  likely  energy  end-uses.  They 
recommend  that  the  validated  licensing 
requirement  be  lifted. 

The  International  Trade 
Administration,  in  consultation  with 
other  U.S.  agencies,  has  determined  that 
commodities  that  are  not  likely  to  be 
used  as  an  energy  source  should  be 
removed  from  the  list  of  refined 
petroleum  products  that  require  a 
validated  license  for  export.  As  a  result. 
linear  alpha  olefins  and  comparable 
commodities  described  as  acyclic 
organic  compounds  are  shifted  from 
Commodity  Group  N  to  Group  Q  set  out 
in  Supplement  No.  2  to  Part  377.  These 
commodities  are  added  to  the  list  of 
hydrocarbons  already  a  part  of  Group 
Q.  Commodities  in  Group  Q  may  be 
exported  under  General  License  G-NNR, 
unless  they  are  derived  from  petroleum 
produced  from  a  Naval  Petroleum 
Reserve. 

As  of  the  effective  date  the  licensing 
requirement  for  these  commodities  is 
removed.  However,  this  change  does  not 
affect  any  enforcement  actions  involving 
violations  of  the  licensing  requirement 
that  may  have  occurred  while  it  was  in 
effect. 

This  rule  is  issued  as  an  interim  final 
rule,  but  comments  will  be  considered  in 
developing  final  regulations.  It  has  been 
determined  that  a  general  notice  of 
proposed  rulemaking,  as  set  out  in 
Section  553  of  the  Administrative 


Procedure  Act  (5  U.S.C  553).  is 
unnecessary  because  the  public  has  had 
an  opportunity  to  provide  comments  on 
this  action  in  response  to  the  advanced 
notice  of  proposed  ndemaklng.  and 
those  comments  all  favor  removal  of  one 
or  more  validated  licensing 
requirements.  It  has  also  been 
determined  that  the  requirement  of  5 
U.S.C.  553(d)  for  a  30  day  delay  in 
effective  date  is  inapplicable  to  this 
action  because  it  relieves  a  restriction  (5 
U.S.C.  553(d)(1)).  In  view  of  the  finding 
that  notice  and  comment  are 
unnecessary,  the  Regulatory  Flexibility 
Act  does  not  apply  (5  U.S.C.  603). 

The  period  for  submission  of 
comments  will  close  on  February  6, 
1985.  All  comments  received  before  the 
close  of  the  comment  period  will  be 
considered  by  the  Department  While 
comments  received  after  the  end  of  the 
comment  period  will  be  considered  if 
possible,  their  consideration  cannot  be 
assured. 

All  public  comments  will  become  a 
matter  of  public  record,  and  will  be 
available  for  public  inspection  and 
copying.  Communications  frpm  agencies 
of  the  United  States  Government  or 
foreign  governments  will  not  be  made 
available  for  public  inspection. 

The  public  record  concerning  this  rule 
will  be  maintained  in  the  International 
Trade  Administration  Freedom  of 
Information  Records  Inspection  Facility. 
Room  4001-B,  U.S.  Department  of 
Commerce,  14th  Street  and 
Pennsylvania  Avenue,  N.W., 
Washington,  DC  20230.  Records  in  this 
facility  may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  Part  4  of  Title  15  of  the  Code  of 
Federal  Regulations.  Information  about 
the  inspection  and  copying  of  records  at 
the  faciUty  may  be  obtained  from 
Patricia  L  Mann,  the  International 
Trade  Administration  Freedom  of 
Information  Officer,  at  the  above 
address  or  by  calling  202/377-3031. 

It  has  been  determined  that  this  action 
will  have  no  significant  impact  on  the 
human  environment 

ITA  has  determined  that  this 
regulation  is  not  a  major  nde  within  the 
meaning  of  section  1  of  Executive  Order 
12291  because  it  is  not  likely  to  result  in 
(1)  an  aimual  effect  on  the  economy  of 
$100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  in  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
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in  domestic  or  export  markets. 
Therefore,  &  Regulatory  Impact  Analysis 
will  not  be  prepared. 

This  rule  reduces  a  burden  under  the 
Paperwork  Reduction  Act  by  eliminating 
the  need  for  a  validated  license.  The 
record  keeping  requirement  associated 
with  this  rule  has  been  cleared  under 
OMB  control  no.  0625-0104. 

List  of  SubjecU  in  15  CFR  Part  377 

Exports. 

Accordingly,  the  Export 
Administration  Regulations  (15  CFR 
Parts  368 — 399)  are  amended  as  follows: 

PART  377— (AMENDED] 

1.  In  Supplement  No.  2  to  Part  377, 
Group  N  is  revised  to  read  as  follows: 

Supplement  No.  2  to  Part  377  Petroleum 
and  Petroleum  Products  Subject  to  Short 
Supply  Licensing  Controls 


GrotvN 


47^.-KO0 

NvMhM,  bi4  ttCludioQ  9p#. 
oaay  raptuhn  t&Ki\  m 
psckflQsd  wd  thypad  w\ 
Auns  or  contanart  not  «• 
OMdm]  55  US.  gallons  par 
ooM»cm  and  i*aa\  w»  t» 
aaponed  rn  tudt  dnjma  or 
ootMavMrs. 

Bbi 

AT^KTin 

2.  In  Supplement  No.  2  to  Part  377, 
Croup  Q  is  amended  by  revising  the 
entry — 

431  0290 ... 

Vmylana 

U> 

loraad— 

4310295.            _    ... 

Acyckc    organic    conipoundt. 

as.p.f.. 

U) 

by  revising  the  entry — 


4310290. 
4752520.. 
475  25a0_ 


(Of 

475.2520.. 

475.2560... 


Hi^  pirty  hydrocartxyw.  and 
tuandi  ol  hydrocartxma  uaad 
lor  angvw  calArafeon.  lual  carti- 
fication  andothar  laboratory  ap- 
pkcatnna  m  quammea  of 
10.000  gallons  or  less 

High  punty  hydrocarbons,  tra 
blands  of  hydrocarbona  uaad 
tor  angma  catbraton.  lusl  can>- 
icalion  and  o««ar  laboratory  ap- 
pkcaaorv  n  quanMaa  ol 
10.000  gaiiona  or  laaa 


and  by  inserting  an  entry  reading — 


4310270.. 


Uwar  «lp«>a  olefins  (C-e  to  C- 
30fanga). 


after  »ia  army 

raading— 
4310260 


Ta>  nwnpylene . . 


3.  Supplement  No.  3  to  Part  377  is 
amended  by  revising  the  entry — 




4310290..- 

toread— 

4310295 

me  entry— 
4310270 

after  tfie  entiy  reedn^^ 
4310250 

Aoalyiane.  and  ofKar  fiydrocar- 
bona,  n.sp.1. 

AcydB       organc       compounds. 
n.a.p.1  and  by  msertmg 

Lineer  alplw  olefins  (C-e  to  C-30 
range) 

Propylene 

Authority:  Sees.  203.  206,  Pub.  L  95-223.  as 
amended  (50  U.S.C.  1702. 1704);  E.0. 12470  of 
March  30, 1984  (49  FR  13099.  April  3. 1984): 
Sec.  103.  Pub.  L  94-163  as  amended  (42 
U.S.C.  6212);  to.  11912  of  April  13, 1976  (41 
FR  15825.  as  amended);  Section  201(10),  Pub. 
L  94-258  amending  10  U.S.C.  7430. 

Dated:  January  2. 1985. 
|ohn  A.  Richards, 

Director,  Office  of  Industrial  Resource 
Administration. 

[FR  Doc.  85-330  Filed  1-4-85;  8:45  am] 
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Designation  of  National  Market  System 
Securities 

agency:  Securities  and  Exchange 
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action:  Adoption  of  final  rule 

amendments. 
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:  In  response  to  a  petition  from 
the  NASD,  the  Commission  is  adopting 
amendments  to  its  rule  governing  the 
designation  of  securities  qualified  for 
trading  in  a  national  market  system. 
These  amendments  substantially 
increase  the  number  of  securities  that 
are  eligible  for  designation  as  National 
Market  System  Securities. 
EFFECTIVE  DATE:  January  22, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  E.  Feldman,  Esq.,  (202)  272- 
2388,  Room  5190.  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  D.C.  20549. 
SUPPLEMENTARY  INFORMATION: 

I.  Summary 

The  Securities  and  Exchange 
Commission  ("Commission"]  today  is 


adopting  amendments  to  Rule  llAa2-l 
("Rule") '  under  the  Securities  Exchange 
Act  of  1934  ("Act"),' which  establishes 
procedures  by  which  certain  securities 
are  designated  as  qualiHed  for  trading  in 
the  National  Market  System  ("NMS 
Securities").  There  are  currently  1104 
NMS  Securities.  The  principal  effects  of 
NMS  designation  at  this  time  are  that 
designated  OTC  securities  are  subject  to 
last  sale  reporting  and  firm  quote 
requirements.  Six  months  ago,  the 
Commission  proposed  amendments  to 
the  Rule  in  response  to  a  petition  by  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"),  and  solicited 
comment  thereon.  Those  amendments 
would  have  expanded  the  Rule's 
qualification  standards,  and  increased 
the  number  of  over-the-counter  ("OTC") 
securities  eligible  for  NMS  designation. 

In  the  proposal  release,  the 
Commission  noted  that  its  monitoring  of 
trading  in  NMS  Securities  has  shown 
that  last-sale  reporting  had  benefited  the 
markets  for  those  securities.  The 
Commission  also  stated  that  it 
preliminarily  believed  that  a  substantial 
expansion  of  the  NMS  criteria  may  be 
appropriate.  The  Commission  today 
adopts  the  amendments  proposed  by  the 
NASD.  These  amendments  make  a  total 
of  approximately  2500  OTC  securities 
eligible  for  NMS  designation. 

IL  Background 

Section  llA(a)(2)  of  the  Act  directs 
the  Commission  "to  facilitate  the 
establishment  of  a  national  market 
system,"  and  empowers  the  Commission 
to  designate  by  rule  "the  securities  or 
classes  of  securities  qualified  for  trading 
in  the  national  market  system." 

On  February  17, 1981,  the  Commission 
adopted  the  Rule  to  provide  criteria  and 
procedures  by  which  certain  securities 
traded  exclusively  in  the  OTC  market 
were  to  be  designated  as  NMS 
Securities.*  The  Rule  employs  a  two- 
tiered  approach  for  NMS  designation.* 


■  17  CFR  240.11A82-1  See  Securities  Exchange 
Act  Release  No.  17S49  (February  17, 1981).  46  FR 
13992  ("Rule  llAaZ-l  Adoption  Release"). 

'15  U.S.C.  78a  et  seq..  as  amended  by  the 
Securities  Acts  Amendments  of  1975  ("1975 
Amendments"),  Pub.  L  94-29  ()une  4, 1975).  89  Slat. 
97  11975),  U.S.  Code  Cong.  A  Ad.  News  97. 

*  For  a  more  extensive  discussion  of  the 
background  of  Rule  llAa2-l,  see  Securities 
Exchange  Act  Release  No.  15926  dune  15, 1979),  44 
FR  36912.  26912-14  ("Rule  llAa2-l  Proposal 
Release"). 

*  Only  OTC  securities  for  which  quotation 
information  is  disseminated  in  the  NASD's 
electronic  interdealer  quotation  system 
("NASDAQ")  are  eligible  for  designation.  The  Rule, 
moreover,  provides  for  the  removal  of  the  NMS 
designation  "(ijf  such  security  becomes  listed  and 

Continued 


commission 
irities  or 
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Tier  1,  which  became  effective  on  April 
1, 1982,  requires  that  the  most  actively 
traded  OTC  securities  be  designated  as 
NMS  Securities.*  Tier  2.  which  became 
effective  on  February  1, 1983.  permits 
certain  additional  actively  traded  OTC 
securities  to  become  NMS  designated  at 
the  election  of  the  issuer.*  Under  the 
less  stringent  Tier  2  criteria,  a  far  larger 
group  of  OTC  securities  are  eligible  for 
designation.^ 

The  primary  effect  of  designating  OTC 
stocks  as  NMS  Securities  at  the  present 
time  is  to  require  that  transactions  in 
such  securities  be  reported  in  a  real-time 
system  in  accordance  with  the 
Commission's  last  sale  reporting  rule,* 
and  that  quotations  for  such  securities 
be  firm  as  to  the  quoted  price  and  size  in 
accordance  with  the  Commission's  firm 
quotation  rule.*  In  adopting  the  Rule,  the 
Commission  determined,  among  other 
things,  that  real-time  transaction 
reporting  and  firm  quotations  would 
increase  market  efficiency  and  enhance 
opportunities  for  public  investors  to 
obtain  best  execution  of  their  orders."* 


registered,  or  admitted  to  unliited  trading  privileges, 
on  an  exchange."  17  CFR  240.1lAa2-l  (a),  (b). 

In  adopting  the  Rule,  the  Commission  concluded 
that  imposing  NMS  qualiflcation  criteria  upon  listed 
securitiet  was  unnecessary  at  that  time  because 
most  listed  securities  already  were  included  in 
national  market  system  last  sale  and  quotation 
disclosure  facilities,  and  selection  of  less  than  all 
reported  securities  as  ^4MS  Securities  could  create 
unwarranted  distinctions  among  these  securitic*. 
Nonetheless,  the  Commission  specifically  left  open 
wtiether  exchange  traded  securities  should  b« 
designated  as  NMS  Securities  in  the  future.  See  Rule 
llAaZ-l  Adoption  Release,  supra  note  1. 46  FR  at 
139M.05. 

•  17  CFR  240.1lAa2-l(bH4)(')  The  current  Tier  1 
criteria  for  mandatory  NMS  designation  require  that 
the  issuer  of  the  NASDAQ  security  must  have  net 
tangible  assets  of  at  least  SZ.OOaooo  and  capital  and 
surplus  of  at  least  Sl.000.000.  In  addition,  there  must 
be  at  least  SOO  000  publicly  owned  shares  of  stock 
outstanding  with  a  total  market  value  of  at  least 
$5,000,000.  Furthermore,  the  price  per  share  must  be 
$10  or  more,  the  average  trading  volume  per  month 
must  be  at  least  600.000  shares,  and  there  must  t>«  at 
least  four  NASDAQ  market  makers  in  the  security. 

•  17  CFR  240.11Aa2-l(b)(4)(ii|.  The  current  Tier  2 
criteria  for  NMS  designation  require  that  the  issuer 
have  net  tangible  assets  of  at  least  $2,000,000  and 
capital  and  surplus  of  at  least  $1,000,000.  In 
addition,  there  must  be  at  least  250.000  publicly 
owned  shares  with  a  market  value  of  at  least 
$3,000,000.  Furthermore,  the  price  per  share  must  l>e 
$S  or  more,  the  average  trading  volume  per  month 
must  total  100.000  shares,  and  there  must  be  at  least 
four  NASDAQ  market  makers  in  the  security. 

'  There  currently  are  approximately  24S  Tier  1 
NMS  Securities  and  SS9  Tier  2  NMS  Securities.  An 
additional  2ft3  OTC  securities  are  eligible  for 
designation  under  the  present  NMS  Tier  2  criteria. 

•l7CFR240.11Aa3-l. 
•17  CFR  2«.llAcl-l. 

'*  See  Rule  llAa2-l  Adoption  Release,  supra 
note  1.  46  FR  at  13998. 


On  October  1, 1981,  the  Commission 
published  for  public  comment  a 
petition,' *  submitted  by  the  NASD,  to 
relax  substantially  the  Tier  2 
designation  criteria  to  allow  more 
issuers  of  OTC  securities  to  elect  NMS 
status.'* 

On  January  7, 1982,  the  Commission 
deferred  fmal  action  on  the  NASD's  1961 
petition  to  expand  the  critera  for  Tier  2 
designation.'*  The  Commision  stated 
that  the  deferral  woidd  allow  an  orderly 
phase-in  of  Tier  2  securities,  and  would 
provide  an  opportunity  to  study  the 
effects  of  transaction  reporting  on 
existing  NMS  Securities  before  making  a 
final  determination  on  whether  to 
expand  the  universe  of  eligible 
securities.'* 

Also  on  January  7,  1982.  the 
Commission  approved  the  NASD's 
"National  Maricet  System  Securities 
Designation  Plan  with  Respect  to 
NASDAQ  Securities"  ("Designation 
Plan")  which  had  been  filed  pursuant  to 
the  Rule.'*  Accordingly,  the  NASD 
designated  the  first  Tier  1  NMS 
Securities  on  April  1, 1982. 

In  response  to  concerns  raised  by 
market  makers  about  the  onset  of  last 
sale  reporting  in  numerous  Tier  2 
securities,  the  Commission,  on 
December  1, 1982,  approved  an 
amendment  to  the  Designation  Wan  to 
provide  for  the  phasing  in  of  those 
securities  meeting  the  Tier  2  voluntary 


'  ■  See  Securities  Exchange  Act  Release  No.  16131 
(October  1. 1961).  46  FR  49594  ("1981  Petition 
Proposal  Release"). 

'  *  Specifically,  the  NASD  proposed  two 
alternative  sets  of  Tier  2  criteria  that  it  claimed 
were  based  generally  on  the  listing  standards  of  the 
American  Stock  Exchange,  Inc.  ("Amex").  fTha 
Amex.  however,  asserted  that  these  standards  were 
not  equivalent  to  its  standards.  See  Letter  from 
Richard  O.  Scribner,  Executive  Vice  President, 
Amex,  to  George  Fitzsimmons,  Secretary,  SEC. 
(November  la  1981.))  One  set  of  criteria  would 
cover  relatively  smaller  companies  that  had  a 
history  of  earnings,  while  the  other  set  of  enteral 
would  cover  relatively  larger  companies  that  had  a 
substantial  operating  history,  although  their  recent 
operations  may  not  have  been  profitable.  The 
NASD  estimated  that  a  total  of  approximately  SOO 
additional  OTC  securities  would  be  eligible  for 
designation  under  these  standards  at  that  time. 
Letter  from  S.  William  Broka,  Secretary.  NASD,  to 
George  A.  Fitzsimmons,  Secretary,  SEC  (July  24. 
1981)  (1981  NASD  Proposal").  The  NASD  estimates 
that  approximately  SOO  additional  securities  would 
be  eligible  under  these  standards  now. 

>*  Sacurities  Exchange  Act  Release  No.  18397 
(January  7. 1962),  47  FR  2079  ("Deferral  Release"). 

>«  Deferral  Release,  supra  note  13.  47  FR  at  2062. 

'•  Securities  Exchange  Act  Release  No.  18399 
(January  7, 1962).  47  FR  2226.  The  NASD's 
Designation  Plan  generally  provides  procedures  for 
designating  NMS  Securities,  determining  substantial 
compliance  with  the  designation  criteria,  and 
publishing  lists  of  designated  securities.  The  plan 
also  establishes  maintenance  criteria  for  NMS 
Securities,  and  criteria  for  terminating  or 
suspending  the  designation  of  NMS  Securities. 


designation  criteria.'*  The  phase-in 
feature  of  the  Designation  Plan  provided 
for  the  designation  of  100  eligible 
securities  per  month,  and  for  a  halt  in 
designation  between  February  8, 1983 
and  April  29. 1983.  while  the  NASD 
studied  the  impact  of  last  sale  reporting 
on  the  markets  for  NMS  Securitie  as 
well  as  the  ability  of  the  NASDAQ 
system  to  accommodate  the  reporting  of 
additional  NMS  Securities." 

The  NASD's  study  concluded  that 
NMS  designation  does  not  adversely 
affect  market  makers  or  issuers  of  NMS 
Securities.  Specifically,  the  NASD's 
study  determined  that  last  sale  reporting 
had  no  adverse  impact  on  quotation 
spreads  and  intraday  price  volatility 
after  securities  became  N'MS  designated, 
that  NMS  designation  was  a  factor  in 
increasing  NASDAQ  volume,  and  that 
there  had  been  no  appreciable  decline  in 
market  marker  participation  in 
comparable  NMS  Securities. 
Nonetheless,  the  NASD  recommended  a 
reduction  in  the  number  of  Tier  2 
Securities  designated  each  month  in 
order  to  reduce  the  impact  on  market 
makrers  of  reporting  increasing  numbers 
of  OTC  securities  in  a  short  period  of 
time.'*  On  May  20. 1983,  the 
Commission  approved  an  amendment  of 
the  Designation  Plan  that  reduced  the 
number  of  eligible  securities  to  be 
designated  per  month  from  100  to  50.'* 

On  February  10. 1984,  the  NASD  again 
petitioned  the  Commission  to  amend  the 
Rule  to  increase  the  number  of  securities 
eligible  for  voluntary  designation  as 
NMS  Securities.*" The  NASD  asserted 
that  the  "NASDAQ/National  Market 
System  has  moved  from  concept  to 
reality"  in  the  two  years  since  the 
Commission  deferred  final  action  on  the 
NASD's  1981  petition."  The  NASD  also 
afiirmed  the  findings  of  the  NASD's  1983 
NMS  Securities  study.**  Accordingly,  the 


>•  Securities  Exchange  Act  Release  No.  19286 
(December  1. 1982),  47  FR  55357. 

"  Securities  Exchange  Act  Release  No.  19286 
(December  1. 1982),  47  FR  55357, 

'•  See  Securities  Exchange  Act  Release  No.  19797 
(May  2a  1963).  48  FR  24623. 

■•/(/. 

"Letter  from  S.  William  Broka.  Secretarj'.  NASD, 
to  George  A.  Fitzsimmons,  Secretary,  SEC  (February 
10. 1984). 

"  For  a  discussion  of  the  NASD's  1981  petition, 
see  supra  notes  11-12  and  accompan>-ing  text, 

"The  NASD's  petition  also  indicated  that  market 
makers  have  not  found  last  sale  reporting  as 
burdensome  as  they  had  initially  feared,  and  that 
securities  designated  NMS  Securities  do  not  appear 
to  have  suffered  any  major  decrease  in  market 
making  or  liquidity.  For  further  information  on  the 
trading  experience  of  NMS  Securities,  see  Letter 
from  John  T.  Wall,  Executive  Vice  President  NASD. 
to  Brandon  Becker.  Assistant  Director,  SEC 
(February  10, 1964)  ("NASD  February  1984  Utter"). 


732 Federal  Register  /  Vol.  50.  No.  4  /  Monday.  January  7.  1985  /  Rules  and  Retjulations 


NASD's  petition  proposed  that  last  sale 
reporting  be  extended  to  all  NASDAQ 
National  List  securities.*'  making  its 
NASDAQ  National  List  standards  the 
Tier  2  designation  criteria.-* 

On  April  30. 1984.  the  Commission 
published  the  NASD's  petition  for  public 
comment  by  proposing  Rule 
amendments  that  would  make  the  Tier  2 
designation  criteria  identical  to  the  two 
sets  of  alternative  standards  used  for 
determining  eligibility  for  the  NASDAQ 
National  List.  ^The  first  proposed 
alternative  criteria,  applicable  to  newer 
companies  with  substantial  net  income 
but  less  extensive  assets,  would  require 
that  an  issuer  have  net  income  in  the 
previous  fiscal  year,  or  in  two  of  the  last 
three  fiscal  year^.  of  $300,000.  and  at 
least  350,000  publicly  held  shares  with  a 
market  value  of  $2,000,000.  This 
alternative  also  would  require  a 
minimum  bid  price  per  share  of  three 
dollars  and  a  minimum  of  two  NASDAQ 
market  makers  in  the  stock  for  five 
business  days  prior  to  the  application 
'  date.  The  second  proposed  alternative 
criteria,  applicable  to  longer-established 
companies  with  substantial  assets, 
would  require  that  the  issuer  have 
operated  for  four  years,  have  capital  and 
surplus  of  S8.0GO.0OO  and  have  at  least 
800.000  publicly  held  shares  with  a 
market  value  of  $8,000,000.  This  second 
alternative  also  would  require  a 
minimum  of  two  NASDAQ  market 
makers  for  five  business  days  before  the 
application  date,  but  would  impose  no 
minimum  price  per  share  requirement.^ 


! 


"For  purposes  of  providing  the  media  with 
information  on  NASDAQ  securities,  the  NASD 
indentifies  a  "National  List"  of  major  issues  trading 
in  NASDAQ,  and  an  "Additional  List"  of  other 
active  NASDAQ  securities.  The  National  List, 
determined  primarily  on  the  basis  of  issuer  A.-iancial 
criteria,  rurrently  contains  approximately  1.330 
issues:  the  Additional  Ljit.  determined  on  the  basis 
of  dollar  trading  volume,  contains  another  1.000 
issues.  In  November  198a  the  NASDA  adopted  the 
present  National  List  criteria,  reflecting  issuer 
quality,  in  place  of  its  previous  dollar  trading 
volume  criteria,  to  reduce  the  Last's  focus  on  high 
trading  volume  and  to  include  more  major  NASDAQ 
companies  with  substantial  assets  but  only 
moderate  trading  activity.  See  The  NASDAQ 
Securities  Fact  Book.  1981. 

''The  NASD's  petition  is  discussed  in  detail  in 
Securities  Exchange  Act  Release  No.  20902  (April 
30.  19M).  49  FR  19314. 19316-17  (1984  Petition 
Proposal  Release"),  which  published  for  public 
comment  the  NASD  s  petition  proposing 
amendments  to  the  Rule. 

•*See  1984  Petition  Proposal  Release,  supra  note 
24. 

"1964  Petition  Proposal  Release,  supra  note  24. 
49  FR  at  19317.  The  NASD  also  proposed  a 
reduction  in  the  designation  Plan's  maintenance 
standards  for  continued  NMS  designation.  The 
NASD  proposed  to  reduce  the  maintenance 
standard's  market  maker  requirement  from  three  to 
two.  and  to  eliminate  the  present  Sl.000.000  a.-.nual 
dollar  trading  volume  requirement.  Id. 


In  proposing  these  amendments  to  the 
Rule,  the  Commission  stated  that  it 
believed  that  trade  reporting  for  NMS 
Securities  has  enhanced  pricing 
efficiency  and  opportunities  for 
improved  execution  of  customer  orders. 
While  recognizing  that  NMS  transaction 
reporting  needed  further  improvement, 
the  Commission  also  stated  that  it 
preliminarily  believed  that  a  substantial 
expansion  of  the  range  of  securities 
eligible  for  Tier  2  designation  may  be 
appropriate.*^  In  this  regard,  the 
Commission  noted  that,  whereas  the 
existing  Tier  2  standards  related  both  to 
the  issuer  and  the  trading  characteristics 
of  the  security,  the  criteria  proposed  by 
the  NASD  focused  primarily  on  issuer 
characteristics. "The  Commission  noted 
that  the  proposed  amendments  would 
eliminate  the  present  price  per  share 
requirement  for  the  second  of  its 
alternatives,  eliminate  Tier  2*8  present 
trading  volume  requirement,  and  reduce 
the  market  maker  requirement.** 
Accordingly,  the  Commission  solicited 
comment  on  the  broad  issue  of  the 
expansion  of  the  number  of  securities 
eligible  for  N'MS  designation,  and  on  the 
importance  of  the  Rule's  current 
minimum  share  price,  trading  volume, 
and  market  maker  requirements.** 

III.  Comments 

The  Commission  received  347 
comments  on  the  proposed  amendments. 
In  addition  to  three  comments  from  the 
NASD,  comments  were  received  from 
one  organization  of  OTC  issuers.  215 
OTC  issuers,  one  OTC  trading 
association,  113  broker-dealers,  five 
exchanges,  two  federal  agencies,  one 
professional  association,  two 
consultants,  four  newspapers,  one  law 
firm,  and  two  investment  advisers.  Most 
com.mentators  focused  on  the  broad 
issue  of  whether  it  was  appropriate  to 
expand  the  number  of  securities  eligible 
for  NMS  designation  to  the  level  of  the 
NASD's  National  List,  and  generally  on 
the  importance  of  retaining  minimum  bid 
price,  trading  volume,  and  market  maker 
requirements."  Other  commentators 
raised  concerns  regarding  the 
competitive  effects  of  expansion  of  NMS 


"In  the  1984  Petition  Proposal  Release,  the 
Commission  noted  that  making  the  Tier  2 
designation  criteria  identical  to  the  National  Ust 
standards  could  qualify  an  additional  1.300-1.350 
NASDAQ  slocks  for  the  NMS.  See  id.  at  19316  n.24. 
Revised  data  indicates  that  an  additional  1.184 
NASDAQ  stocks  instead  could  be  qualified  for  the 
NMS. 

"W.  at  19313. 

"1984  Petition  Proposal  Release,  tupra  note  24, 
49  FR  at  193ia 

"Id  at  19318-19319. 

"  See  infra  notes  33-51  and  accompanying  text. 


designation  as  well  as  the  statutory 
standards  for  any  such  expansion." 

The  NASD  "and  the  vast  majority  of 
OTC  market  participants  fully  supported 
the  proposed  amendments  to  the  Rule.'* 
These  commentators  felt  that  last  sale 
reporting  has  benefited  securities 
already  designated  and  that  Tier  2 
should  be  extended  to  National  List 
Stocks.  They  stated  that  the  benefits 
presently  accruing  to  Tier  2  issuers, 
which  should  also  accrue  to  National 
List  companies,  include  increased 
market  efficiency,  additional 
exposure,and  improved  opportunities  for 
best  execution."  They  also  said  that 
extending  Tier  2  to  the  National  List 
would  not  significantly  increase  the 
burden  of  trade  reporting  on  market 
makers." 

The  NASD  and  a  limited  number  of 
OTC  issuers  also  asserted  that  National 
List  companies  would  be  pressured  to 
list  on  an  exchange  and  seek  inclusion 
in  the  Consolidated  Tape  "  if  the  Tier  2 


"See  infra  notes  52-72  and  accompanying  text. 

"Letter  from  Cordon  S.  Macklin.  President, 
NASD,  to  George  A.  Fitzsimmons.  Secretary.  SEC 
dune  14. 1984)  ( "NASD  ]une  Comment "). 

**OTC  market  participants  include  issuers, 
broker-dealers,  and  their  respective  organizations. 
Of  the  215  issuers  and  113  broker-dealers  that 
commented.  207  issuers  and  98  broker-dealers  fully 
supported  the  N.ASD's  proposal.  Of  the  remaining  8 
issuers  and  15  broker-dealers,  approximately  Iwo- 
thirds  generally  supported  the  amendments  as 
proposed,  but  differed  with  respect  to  one  or  two  of 
the  three  topics  upon  which  comments  were 
solicited. 

The  two  organizations  of  issuers  and  broker- 
dealers  that  commented  fully  supported  the  NASD's 
proposal.  See  henet  from  Wayne  C.  English.  Vice 
Chairman.  National  Association  of  OTC  Companies, 
to  George  A.  Fitzsimmons.  Secretary.  SEC  ((une  S. 
1984)  ('  NAOTC  Comment");  Letter  from  Morton  N. 
Weiss.  President.  National  Security  Traders 
Association,  to  George  A.  Fitzsimmons.  Secretary. 
SEC  (June  14. 1984)  (  NSTA  Comment ").  Other 
commentators  tha»^ supported  using  National  Ust 
standards  for  Tier  2  designation  criteria  included 
the  U.S.  Small  Business  Administration  ("SBA") 
(see  Letter  from  Frank  S.  Swain.  Chief  Counsel  for 
Advocacy.  SBA,  to  George  A.  Fitzsimmons. 
Secretary.  SEC  (|une  IS.  1984)).  two  consultants,  one 
law  Tirm.  and  two  investment  advisers. 

"See.  e.g.  NAOTC  Comment,  supra  note  34.  at  1. 

"They  noted  that,  despite  the  initial  misgiving*  of 
some  members  of  the  trading  community,  real-time 
reporting  of  transactions  in  NMS  Securities  has  not 
been  unduly  burdensome.  They  believe  that  existing 
and  planned  system  enhancements  and  trade 
reporting  procedure  revisions  by  OTC  market 
makers  would  make  NMS  trade  reportii\g  more 
efficient  and  insure  that  a  substantial  expansion  of 
Tier  2  would  not  significantly  increase  reporting 
burdens.  See.  e.g..  NASD  June  Comment,  supra  note 
33.  at  2-3:  NSTA  Comment,  supra  note  34.  at  1. 

"The  Consolidated  Tape,  operated  by  the 
Consolidated  Tape  Association  ("CTA").  compiles 
current  last  sale  reports  in  certain  listed  securities 
from  all  exchanges  and  market  makers  trading  such 
securities  and  disseminates  these  reports  to  vendors 
on  a  consolidated  basis.  The  CTA  comprises  the 
New  York.  American.  Boston.  Cincinnati.  Midwest, 
Pacific,  and  Philadelphia  Stock  Exchanges,  and  the 
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criteria  were  not  amended  to  permit 
them  to  be  designated  NMS  Securities.** 
These  commentators  also  argued  that, 
as  the  number  of  NMS  Securities 
increases,  many  newspapers  would  seek 
to  save  space  by  dropping  the  NASDAQ 
National  List  and  only  publishing 
information  concerning  NMS  Securities. 
As  a  result  they  claimed  that  many 
investors  in  non-NMS  National  List 
securities  would  lose  their  primary 
source  of  price  information  for  these 
securities,  and  the  companies 
themselves  would  lose  exposure." 

The  NASD  and  OTC  market 
participants  further  contended  that  the 
National  List's  fmancial  tests  based  on 
issuer  characteristics  were  a  better 
measure  of  a  security's  suitability  for 
NMS  trading  than  the  existing  Tier  2 
criteria.  They  argued  that  no  other 
market  uses  listing  criteria  based  on 
trading  and  that  these  criteria  should  be 
deleted. 

In  particular,  they  argued  that  an 
across-the-board  minimum  bid  price 
standard  was  not  needed  because  the 
two  proposed  sets  of  alternative  Tier  2 
criteria  contained  adequate  safeguards 


NASD.  New  York  Stock  Exchange  ("NYSE")  listed 
stocks  are  reported  on  CTA  Tape  A:  Amex  and 
qualifying  regional  stocks  are  reported  on  CTA   - 
TapeB. 

"See,  e.g..  Letter  from  William  W.  Peacock.  Vice 
President,  Commercial  Bancshares  Inc..  to  George 
A.  FItzsimmons.  Secretary.  SEC  ()ime  18. 1984); 
Letter  from  Brian  K.  MuUaney,  Secretary. 
Consumers  Water  Company,  to  George  A. 
Fitzsimmons.  Secretary.  SEC  (May  16, 1984). 
Although  the  NASD  )une  Comment  did  not  mention 
this  competitive  concern,  the  NASD,  in  its  petition, 
argued  that  National  List  companies  might  leave 
NASDAQ  and  list  on  an  exchange  if  they  could  not 
obtain  NMS  designation  and  the  exposure  it 
commands.  See  1984  Petition  Proposal  Release. 
supra  note  24,  49  FR  at  19316. 

"In  an  effort  to  ascertain  the  effect  on  newspaper 
coverage  of  designating  all  National  List  stocks  as 
NMS  stocks,  the  Division  of  Market  Regulation 
("Division")  sent  letters  soliciting  comments  from 
the  financial  editors  of  34  newspapers.  Copies  of 
these  letters  are  contained  in  Public  File  No.  87-787. 

The  Division  received  four  letters  in  response  to 
this  solicitation.  See  Letter  from  Dan  Hinsbn, 
Assistant  Managing  Editor,  Wall  Street  /oumol.  to 
George  A.  Fitzsimmons,  Secretary.  SEC  (|une  12. 
1964):  Letter  from  John  M.  Lee,  Business-Financial 
Editor.  New  York  Times,  to  Andrew  E.  Feldman. 
Attorney.  Division  of  Market  Regulation  (June  IS, 
1984):  Letter  from  Ken  Gepfert.  Executive  Business 
Editor,  CharlotteX)bserver,  to  Andrew  E.  Feldman. 
Attorney.  Division  of  Market  Regulation  (June  21. 
1964);  Letter  from  Larry  Fortner,  Editor.  News 
Tribune  &  Herald  (Duluth),  to  Andrew  E.  Feldman. 
Attorney.  Division  of  Market  Regulation  (June  19, 
1984). 

The  Wall  Street  Journal  ani  the  New  York  Times. 
the  only  U.S.  newspapers  that  carry  tables  for  NMS, 
National  List,  and  part  or  all  of  the  Additional  List 
indicated  that  the  adoption  of  the  proposed  criteria 
would  not  change  the  number  of  OTC  issues  eligible 
for  reporting  in  their  financial  pages.  The  Charlotte 
Observer  and  the  News  Tribune  B  Herald,  which 
currently  publish  only  an  NMS  table,  indicated  that 
they  would  not  publish  trade  reports  for  all  NMS 
Securities  if  there  were  2,500  of  them. 


to  insure  that  low-priced,  speculative 
"hot  issue"  stocks  could  not  be 
designated  NMS  Securities.** They 
noted  that  the  first  proposed  alternative 
has  a  three  dollar  minimum  bid  price 
and  the  second  proposed  alternative, 
while  it  does  not  have  a  minimum  price 
requirement,  is  designed  for  developing 
companies  of  substance  and  is  based 
primarily  on  issuer  characteristics  and 
not  trading  markets.  Noting  that  stock 
exchanges  have  long  used  issuer 
characteristics  as  the  basis  for  their 
listing  standards,  they  concluded  that 
issuer  characteristics  should  suffice  for 
Tier  2.*' 

The  NASD  and  OTC  market 
participants  similarly  asserted  that  the 
NMS  Tier  2  minimum  trading  volume 
requirement  should  be  eliminated.** 
These  commentators  argued  that  adding 
a  volume  test  to  the  financial  criteria 
would  create  an  unstable  Tier  2  **  that 
would  not  necessarily  contain  the 
highest  quality  NASDAQ  stocks  with 
the  greatest  degree  of  national  interest.** 


"See,  e.g..  NASD  June  Comment,  supra  note  33, 
at  3-4:  NAOTC  Comment,  supra  note  34.  at  2:  NSTA 
Conunent,  Supra  note  34,  at  2, 

*'  See.  e.g..  NASD  June  Comment,  supra  note  33,  at 
2.  The  NASD  observed  that  the  Amex's  alternative 
listing  standards  (see  Section  102  of  the 
Amex  Company  Guide  do  not  contain  a  minimum 
price  requirement,  and  that  several  of  the  regional 
stock  exchanges  do  not  have  any  bid  price  test  in 
their  listing. 

"See.  e.g.,  NASD  June  Comment,  supra  note  33, 
at  1-2. 4;  NAOTC  Comment,  supra  note  34.  at  2: 
NSTA  Comment,  supra  note  34,  at  2. 

"These  commentators  cited  the  experience  of  the 
National  List  from  January  1981  to  December  1983, 
when  inclusion  was  based  on  dollar  volume  instead 
of  financial  criteria.  Because  of  the  dollar  volume 
standard,  they  stated  that  the  composition  of  the 
National  List  shifted  in  response  to  changing 
investor  preferences  between  low-priced 
speculative  issues  and  longstanding  financially 
strong  companies.  These  commentators  believed 
that  the  resulting  periodic  revisions  of  the  National 
List  ignored  the  underlying  characteristics  of  the 
issuer,  and  confused  investors. 

''A  number  of  banks,  insurance  companies,  and 
other  established  companies  particularly  were 
opposed  to  a  minimum  trading  volume  requirement. 
These  commentators  asserted  that,  although 
inactive,  their  stocks  were  not  speculative  and  often 
satisfied  the  current  Tier  2  bid  price  standard  and, 
sometimes,  the  current  market  maker  criteria  as 
well.  They  stated  that  it  was  unfair  to  deprive  their 
compaiues  of  the  advantages  of  last-sale  reporting 
and  investor  access  to  basic  price  information 
simply  because  their  securities  traded  less  actively. 

See  e.g..  Letter  from  William  H.  Cowie,  Jr., 
President,  Union  Trust  Bancorp.,  to  George  A, 
Fitzsimmons,  Secretary,  SEC  (June  29. 1984);  Letter 
from  J.  Verne  McKenzie,  Treasurer,  Berkshire 
Hathaway  Inc.,  to  George  A.  Fitzsimmons, 
Secretary,  SEC  (May  29, 1984):  Letter  from  Robert  L 
Fesler,  Executive  Vice  President  and  Chief  Financial 
Officer,  Merchants  National  Corporation,  to  George 
A.  Fitzsimmons,  Secretary,  SEC  (June  4, 1984). 


They  also  observed  that  none  of  the 
exchanges  prescribes  a  minimum 
volume  requirement  as  a  condition  to 
listing. 

The  NASD  and  OTC  trading 
communit"  further  asserted  that  the 
requisite  number  of  market  makers  for 
Tier  2  designation  should  be  reduced 
from  four  to  two.**  These  commentators 
argued  that  many  NASDAQ  companies 
with  two  or  more  market  makers  have 
sufficient  nationwide  investor  following 
and  trading  activity  to  be  NMS 
Securities.  The  most  important 
consideration,  they  believed,  was  the 
quality  of  the  market  made  rather  than 
the  number  of  market  makers.  The 
NASD  claimed  that,  although  some 
National  List  stocks  did  not  have  many 
market  makers,  the  dealers  often  were 
major  firms  who  made  deep  and  liquid 
markets.** 

Other  commentators,  however, 
including  a  government  agency.*' five 
stock  exchanges.*' and  a  professional 
association.*' opposed  the  NASD's 
proposal.*"  Nonetheless,  these 
commentators  generally  indicated 
support  for  the  NASD's  extending  last 
sale  reporting  requirements  to  OTC 
stocks  on  its  own.*' 


"See,  e.g..  NASD  June  Comment,  supra  note  33, 
at  4-5;  NAOTC  Comment,  supra  note  34.  at  2;  NSTA 
Comment,  supra  note  34,  at  2. 

"See,  e.g..  NSTA  Comment  supra  note  34.  at  2. 
But  see  infra  note  72. 

"Letter  from  James  McAfee,  Associate  Secretary, 
Board  of  Governors  of  the  Federal  Reserve  System, 
to  George  A.  Fitzsimmons,  Secretary,  SEC  (August 
28, 1984)  ("FRB  Comment"). 

"Letter  from  Robert  J.  Bimbaum,  President. 
Amex.  to  George  A.  Fitzsimmons.  Secretary,  SEC 
(July  16, 1984)  ("Amex  Comment"):  Letter  from 
Charles  J.  Mohr,  Chairman  and  Chief  Executive 
Officer,  Boston  Stock  Exchange,  to  George  A. 
Fitzsimmons.  Secretary,  SEC  (August  10. 1984) 
("BSE  Comment");  Letter  from  Kenneth  I. 
Rosenblum,  President,  Midwest  Stock  Exchange,  to 
George  A.  Fitzsimmons,  Secretary,  SEC  (August  a 
1984)  ("MSE  Comment");  Letter  from  James  E.  Buck, 
Secretary,  New  York  Stock  Exchange,  to  George  A. 
Fitzsimmons,  Secretary,  SEC  (July  25, 1984)  ("NYSE 
Comment");  Letter  from  Nicholas  A.  Giordano, 
President,  Philadelphia  Stock  Exchange,  to  George 
A.  Fitzsimmons.  Secretary,  SEC  (August  7, 1984) 
("Phlx  Comment"). 

"Letter  from  Richard  M.  Phillips,  Chairman, 
Committee  on  Federal  Regulation  of  Securities.  John 
M.  Lifton,  Chairman,  Subcommittee  on  Securities 
Markets  and  Market  Structure,  and  John  T.  Buckley, 
Drafting  Committee,  Section  of  Corporation, 
Banking  and  Business  Law.  American  Bar 
Association,  to  George  A.  Fitzsimmons.  Secretary, 
SEC  (July  16, 1984)  ("ABA  Comment"). 

•*ln  addition.  2  of  214  issuers  and  3  of  113  broker- 
dealers  that  commented  opposed  the  proposed 
.  amendments  to  the  Rule.  These  commentators 
generally  indicated  that  the  current  Tier  2  criteria, 
with  minor  modification  in  some  instances,  should 
be  retained, 

*■  For  further  discussion  of  this  issue,  see  infra 
notes  74-77  and  accompanying  text 
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The  Amex.  the  NYSE,  the  Boston 
Stock  Exchange,  Inc.  ("BSE")  the 
Midwest  Stock  Exchange.  Ina  ("MSE"), 
and  the  Philadelphia  Stock  Exchange. 
Inc.  ("Phlx")  also  opposed  extending 
Tier  2  to  the  NASDs  National  List."  The 
Amex  comment  letter  in  particular 
raised  a  number  of  questions  concerning 
this  action. 

The  Amex  argued  that  the 
Commission  would  violate  its  mandate 
from  Congress  to  establish  an  NMS  if  it 
adopted  amendments  to  the  Rule 
eliminating  trading  characteristics  ^m 
the  designation  criteria.  Analyzing  the 
1975  Amendments  and  their  legislative 
history,  the  Amex  asserted  that 
Congress  envisioned  that  "qualified 
securities  would  trade  in  an  NMS  of 
multiple  dealer  and  auction  markets 
linked  by  communication  and  data 
processing  facilities."  The  securities  that 
Congress  intended  to  be  qualified  for 
NMS  designation,  the  Amex  continued, 
v.ere  those  that  would  benefit  from 
multiple  trading  in  linked  markets.  The 
Amex  contended  that  the  legislative 
history  of  the  1975  Amendments 
requires  the  Commission  to  designate 
qualified  securities  based  on  market 
characteristics  such  as  trading  volume, 
price,  and  number  of  stockholders.  To 
rely  exclusively  on  issuers' 
characteristics,  the  Amex  concluded, 
would  be  inconsistent  with  the  statutory 
concept  of  qualified  securities." 

The  NASD  responded  to  the  Amex's 
arguments  in  a  supplemental  comment 
letter.**  The  NASD  contended  that  both 
the  statutory  language  and  legislative 
history  exphcitly  anticipated  the 
development  of  direct  subsystems  of  the 
National  Market  System.  The  NASD 
stated  that  Congress  meant  for  the  NMS 
to  develop  by  preserving  existing 
competing  markets,  and  by 
accommodating  both  dealer  and  auction 
trading  principles.  The  NASD  also 
argued  that  Congress  gave  the 
Commission  maximum  flexibihty  to 
define  the  specific  elements  of  an  NMS 
and  its  subsystems.  That  flexibility,  the 
NASD  continued,  extended  to 
determinations  of  what  constituted 
qualified  securities  for  trading  in  an 
NMS  subsystem  such  as  NASDAQ/ 
NMS.  Contending  that  the  references  to 
market  characteristics  in  the  legislative 
history  applied  only  to  auction-type 
trading,  the  NASD  stated  that  the 
Commission  was  not  required  to  base 
the  designation  criteria  for  NASDAQ/ 


NMS  Tier  2  on  tests  such  as  trading 
volume.*' 

The  Amex  further  argued  that  the  Tier 
2  elements  of  the  Rule  should  be 
rescinded  altogether.  The  Amex 
asserted  that  permitting  issuers  of 
qualified  securities  to  choose  whether  to 
be  designated  was  contrary  to  the  intent 
of  Congress  in  enacting  the  1975 
Amendments.  The  Amex  contended  that 
the  legislative  history  is  clear  that 
issuers  should  not  be  able  to  veto  NMS 
designation.  Hence,  the  Amex 
continued,  the  Commission  improperly 
gave  issuers  of  the  less  actively  traded 
OTC  securities  qualified  under  Tier  2 
veto  power  over  designation  by  making 
Tier  2  dependent  upon  issuer  choice." 

The  NASD  responded  that  Congress 
meant  only  for  issuers  not  to  be  able  to 
veto  designation  for  their  securities 
when  mandated  by  Commission  rule, 
not  that  voluntary  participation  in  NMS 
facilities  would  be  inappropriate.  In  fact 
the  NASD  contended  that  Congress 
implicitly  endorsed  the  concept  of  issuer 
choice  by  recognizing  that  issuers  could 
participate  in  NMS  facilities  by  listing 
on  an  exchange.  The  choice  to  "list"  on 
NASDAQ/NMS,  the  NASD  concluded, 
is  identical  to  the  choice  to  list  on  an 
exchange.*' 

The  Amex  also  argued  that  the  Tier  2 
designation  mechanism  should  be 
rescinded  because  it  is  misleading  and 
anticompetitive.  Stating  that  Tier  2 
simply  is  a  means  for  bringing  the  level 
of  market  disclosure  for  OTC  securities 
up  to  the  level  that  has  been  available 
on  the  stock  exchanges  for  years,  the 
Amex  contended  that  no  OTC  security 
can  properly  be  regarded  as  trading  in 
the  NMS  unless  issuers  and  investors 
receive  the  benefits  and  protections  that 
would  be  provided  by  competition 
among  the  various  exchanges  and  OTC 
markets.  NASD  efforts  to  equate 
transaction  reporting  of  NASDAQ 
securities  with  the  NMS  mandated  by 
Congress,  the  Amex  continued,  have 
created  confusion  among  issuers  and 
investors  and  have  skewed  in  the 
NASD's  favor  the  competitive  balance 
that  was  a  fundamental  objective  of  the 
1975  Amendments.  The  Amex,  therefore, 
concluded  that  Tier  2  designation 
imposes  unfair  burdens  on  the 
exchanges  in  competing  with  the  OTC 
markets.** 


"See  letters  cited  supra  note  4B. 

"Amex  Comment  supra  note  48.  at  6-20. 

•■•  Letter  from  Frank  J.  Wilson.  Executive  Vice 
President  and  General  Counsel.  NASO.  to  Shirley  E. 
Mollis.  Acting  Secretary.  SEC  (September  7. 1984) 
("NASD  September  Comment"). 


**  NASD  Supplemental  Comment.  $upra  note  54, 
al  19-25. 

**  Amex  Comment,  tupra  note  48.  at  22-25. 

'''  NASO  September  CommenI,  supra  note  54.  al 
11-13. 

**  Amex  Comment,  supra  note  48.  at  2S-3A.  The 
BSE  and  MSE  similarly  argued  that  NMS 
designation  of  OTC  stocks  allows  for  unfair 
competition.  These  exchanges  noted  that  the  NASD 
had  asserted  thai,  unless  Tier  2  was  expanded  to 


The  NASD  responded  that  there  is 
nothing  misleading  or  anticompetitive 
about  including  certain  OTC  securities 
in  the  NASDAQ/NMS  subsystem 
pursuant  to  Tier  2.  The  NASD  stated 
that  it  has  only  claimed  that  Tier  1  and 
Tier  2  are  the  NASDAQ  components  of 
an  NMS.  not  that  NASDAQ  constitutes 
the  NMS.*» 

The  Amex  also  asserted  that  Tier  2 
designation  is  unnecessary  to  bring  the 
advantages  of  last  sale  reporting  to  the 
OTC  market.  It  argued  that  the  NASD 
can  amend  its  rules  to  provide  OTC 
stocks  with  last  sale  reporting  without 
NMS  designation.  If  this  were  done,  the 
Amex  noted,  decisions  involving  which 
stocks  should  have  trade  reporting 
would  not  be  constrained  by  the 
qualified  securities  concept  or  by  formal 
Commission  rulemaking.*" 

The  NASD  responded  that  bringing 
real-time  trade  reporting  to  NASDAQ 
securities  was  an  integral  part  of  the 
Congressionally-mandated  NMS. 
Moreover,  the  NASD  argued  that  for  it 
to  use  its  authority  under  section  ISA  of 
the  Act  to  impose  transaction  reporting 
for  NASDAQ  securities,  the  Commission 
first  would  have  to  amend  the  Rule  and 
the  structure  of  related  rules  under 
Section  llA  of  the  Act.  The  NASD 
concluded  that  this  duplicative 
rulemaking  would  contravene  the  intent 
of  Congress,  for  under  the  1975 
Amendments  the  Commission  is 
supposed  to  regulate  directly  the 
distribution  of  securities  information.*' 


the  level  of  the  National  List,  National  List 
companies  would  be  pressured  to  list  on  an 
exchange  in  order  to  be  included  in  (he 
Consolidated  Tape  and  maintain  their  present  level 
of  visibility.  The  BSE  stated  that  this  argument 
incorrectly  presupposes  that  National  List 
companies  would  meet  the  minimum  requirements 
of  Tape  B  eligibility.  BSE  Comment,  supra  note  48, 
al  2.  Moreover,  the  MSE  asserted  that  NMS 
Securities  and  even  National  List  stocks  receive 
substantially  more  media  exposure  than  Tape  B 
eligible  securities  listed  exclusively  on  a  regional 
exchange.  The  NASO  has  used  this  competitive 
advantage,  the  MSE  continued,  to  encourage 
regional  delisting.  Making  National  Liat  securities 
eligible  br  NMS  designation,  the  MSE  concluded, 
would  birther  enhance  the  .NASD's  competitive 
advantage.  MSE  Comment,  supra  note  48,  at  2-4. 

**  The  NASD  argued  thai  the  label  "National 
Market  System  Securities"  actually  avoids 
confusion  because  it  properly  identifies  a  distinct 
group  of  OTC  securities  which  the  Commission  has 
designated  as  NMS  Securities.  The  NASD  added 
that,  if  the  Commission  designated  exchange-listed 
securities  as  NMS  Securities,  an  exchange  such  as 
the  Amex  would  be  free  to  refer  to  its  Kstings  as 
Amex/NMS  Securities.  NASD  September  CommenI, 
supra  note  54,  at  13-17. 

**  Amex  Comment,  supra  note  48.  at  37-48. 

*'  NASD  September  Comment  supra  note  54.  at 
17-19. 
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In  addition  to  arguing  for  the  abolition 
of  Tier  2,  the  Amex  asserted  that  Tier  1 
securities  should  continue  to  be 
designated  only  if  they  are  promptly 
included  in  all  NMS  facilities  and 
initiatives.  The  Amex  argued  that  the 
exchange  and  OTC  markets  should  be 
able  to  compete  for  volume  in  Tier  1 
securities  and  that  the  Commission 
should  favorably  consider  exchange 
applications  for  unlisted  trading 
privileges.  The  Amex  also  argued  that 
rules  prohibiting  trade-throughs  and 
manipulative  short  sales,  and  requiring 
confirmations  to  break  out  dealer  mark- 
ups should  apply  to  Tier  1  securities.'* 

The  NASD  responded  that  there  was 
no  need  to  consider  any  of  these  issues 
in  the  current  rulemaking  proceeding. 
The  NASD  maintained  that,  as  the 
Commission  already  has  deferred  these 
issues,  they  need  not  be  reexamined 
before  the  Commission  can  approve  the 
proposed  amendments  to  the  Rule." 

The  Amex  subsequently  elaborated 
on  two  of  its  arguments  against 
extending  Tier  2  to  the  NASD's  National 
List.**  Asserting  that  it  would  be 
inappropriate  to  create  an  NMS 
subsystem  for  OTC  stocks,  the  Amex 
argued  that  Congress  intended  for  all 
common  stocks  to  be  in  the  same  NMS, 
regardless  of  where  or  how  traded." 
Also  asserting  that  NMS  designation 
gives  the  NASD  a  significant 
competitive  advantage  over  the 
exchanges  in  the  competition  for 
listings,  the  Amex  argued  that  the  NASD 
should  have  to  bring  OTC  stocks  into 
market  disclosure  facilities  without  the 
Rule.«* 

The  NASD  responded  to  both 
arguments.'^  Asserting  that  Congress 
apparently  contemplated  auction  and 
dealer  subsystems  of  an  NMS,  the 
NASD  argued  that  Amex's  narrow 
construction  of  the  lefm  "subsystem"  is 
unwarranted  and  not  supported  by  the 
statute  or  its  legislative  history.**  The 

**  Amex  Comment,  supra  nete  48.  at  47-63.  For  a 
more  complete  discussion  of  ignlisled  trading 
privileges  in  OTC  securities,  me  Securities 
Exchange  Act  Release  No.  21498  (November  16, 
1984).  49  FR  48156. 

"  NASD  September  Comment,  supra  note  54,  at 
e-8. 

**  Letter  from  Alton  B.  Harris,  CofTield  Ungaretti 
Harris  &  Slavin,  to  Richard  G.  Ketchum,  Director, 
Division  of  Market  Regulation  (October  23, 1984] 
("Amex  Supplemental  Commant"). 

"W.  at  2-5. 

-Id.  at  5-8. 

"Letter  from  Frank  ].  Wilson.  Executive  Vice 
President  and  General  Counsel,  NASD,  to  Shirley 
Hollis,  Acting  Secretary,  SEC  (November  8, 1984) 
("NASD  November  Comment"). 

"W.  at  1-2. 


NASD  also  asserted  that  there  was  no 
evidence  that  NMS  designation  for  OTC 
securities  placed  the  exchanges  at  a 
competitive  disadvantage.  The  NASD 
continued  that  if  the  exchanges 
nevertheless  thought  they  were  being 
hurt  by  NMS  designation  of  OTC 
securities,  they  could  petition  to  have 
the  Commission  also  include  their 
securities  within  the  scope  of  the  Rule.** 
The  Board  of  Governors  of  the  Federal 
Reserve  System  ("FRB")  asserted  that, 
in  view  of  an  FRB  proposal  to  make  aU 
NMS  Securities  automatically 
marginable,™the  proposed  amendments 
to  the  Rule  should  not  be  adopted."  The 
FRB  noted  that  the  proposed 
amendments,  combined  with  the  FRB 
proposal,  would  extend  automatic 
marginability  to  a  much  larger  number 
of  OTC  securities.  The  FRB  questioned 
whether  all  National  List  securities  were 
suited  for  margin  trading.  It  stated  that 
Congress  intended  that  marginable 
securities  should  have  sufficiently  deep 
and  liquid  markets  to  insure  that 
marginability  would  not  be  likely  to 
increase  volatility,  and  that  the  FRB 
traditionally  has  based  margin  eligibility 
standards  on  the  trading  characteristics 
of  securities.  It  concluded  that  the  Tier  2 
minimum  market  maker,  share  price, 
and  trading  volume  tests,  should  be 
retained." 


"NASD  November  Comment,  supra  note  67.  at  2- 
3. 

"The  FRB  proposed  amendments  to  its  margin 
regulations  to  provide  automatic  marginability  to  all 
NMS  Securities  in  response  to  a  petition  by  the 
NASD.  Under  previous  FRB  margin  regulations. 
OTC  stocks  had  to  appear  on  the  FRB's  Margin  List 
to  be  eligible  for  margin.  The  FRB  approved  these 
amendments  effective  November  13, 1984.  See 
Federal  Reserve  Docket  R-0512  (August  3a  1984),  49 
FR  35756. 

^'  See  FRB  Comment,  supra  note  47,  at  2.  A 
committee  of  the  American  Bar  Association 
("ABA")  expressed  similar  views,  in  addition  to 
arguing  that  the  NASD's  petition  should  be  rejected 
based  on  the  legislative  history  of  the  1875 
Amendments.  See  ABA  Comment,  supra  note  49,  at 
3. 

"FRB  Comment,  supra  note  47,  at  4.  In  support  of 
its  views,  the  FRB  discussed  in  detail  the 
importance  of  standards  for  market  makers,  trading 
volume,  and  minimum  share  price  in  selecting 
marginable  securities.  With  respect  to  the  number  of 
market  makers,  the  FRB  noted  that,  unlike  exchange 
specialists.  NASDAQ  market  makers  have  no 
afHrmative  obligation  to  make  a  continuous  market. 
The  FRG  stated  that,  under  this  system,  "a  minimum 
of  two  market  makers  does  not  seem  enough  to 
generally  ensure  a  broad  liquid  market  with 
characteristic  small  price  spreads."  Id.  at  2.  With 
respect  to  a  minimum  volume  requirement,  the  FRB 
stated  that  Congress  mandated  that  only  actively 
traded  OTC  stocks  be  marginable.  The  FRB  also 
asserted  that  the  argument  that'there  should  be  no 
volume  criteria  for  NMS  designation  because  there 
was  none  for  exchange  listing  ignored  the  inherent 
differences  between  exchange  and  OTC  markets.  Id. 
at  2-3.  With  respect  to  a  minimum  price  per  share, 
the  FRB  stated  that  such  a  standard  is  generally 
used  to  classify  securities  for  credit  purposes  and 
for  exchange  listing.  Noting  that  the  Commission 


rv.  Discussion 

After  careful  consideration,  the 
Commission  has  determined  to  adopt 
the  revised  Tier  2  criteria  proposed  by 
the  NASD,  thus  expanding  the  number 
of  securities  eligible  for  designation.  The 
Commission  believes  that  the  institution 
of  last  sale  reporting  in  the  OTC  market 
has  been  extremely  successful  and 
should  be  expanded  through  broadening 
the  Tier  2  criteria  of  the  NMS  Rule.  The 
Commission  also  believes  that  this 
expansion  in  Tier  2  criteria  is  within  its 
discretion  under  the  authority  granted  in 
the  Act  to  designate  securities  qualified 
for  the  National  Market  System, 
including  subsystems  thereof. 
Specifically,  the  Commission  believes 
that  this  expansion  is  justified  because 
it  provides  additional  OTC  securities 
with  the  benefits  of  last  sale  reporting, 
and  is  consistent  with  the  Commission's 
ongoing  consideration  of  whether  to 
include  some  or  all  NMS  Securities  in 
other  NMS  initiatives." 

A.  Last  Sale  Reporting 

Last  sale  reporting  in  the  OTC  market 
has  provided  investors  with  the  benefit 
of  more  detailed  information  concerning 
executions  in  the  OTC  market.  In 
addition,  last  sale  reporting  has 
enhanced  market  efficiency  and 
increased  the  public  exposure  of  market 
information  concerning  NMS  issuers. 
Moreover,  comprehensive  monitoring  of 
OTC  trading  indicates  that  last  sale 
reporting  has  not  had  an  adverse  effect 
on  the  markets  for  NMS  Securities.'* 
The  Commission  also  notes  that  issuers 
of  859  of  the  approximately  1125  eligible 
Tier  2  securities  have  sought  designation 
of  their  securities,  and  over  210  issuers 
of  NASDAQ  securities  not  eligible  under 
current  Tier  2  criteria  have  commented 
in  this  proceeding  in  favor  of  extending 
last  sale  reporting  to  their  securities. 

The  Commission  also  recognizes  that 
OTC  market  makers,  who  historically 
have  had  serious  reservations  about  last 


has  uncovered  a  long  history  of  abuses  in 
connection  with  very  low  priced  securities,  the  FRB 
asserted  that  a  S3  minimum  price  may  be  too  low 
for  initial  margin  eligibility.  Id.  at  3-4. 

"The  Commission  notes  that  one  effect  of 
extending  NMS  eligibility  to  all  National  list 
securities  is  that,  under  FRB  rules,  these  securities 
will  become  eligible  for  automatic  marginability. 
See  supra  note  70.  The  Commission  has  determined 
to  extend  NMS  eligibility  on  the  basis  of  the 
standards  in  Section  llA  of  the  Act.  rather  than  on 
the  issue  of  margin  eligibihty;  the  Commission  notes 
that  if  the  FRB  deems  the  effect  of  the  Commission's 
action  in  terms  of  margin  to  be  inappropriate,  the 
FRB  can  readdress  its  decision  to  grant  automatic 
marginability  to  all  NMS  Securities. 

''*  For  a  discussion  of  the  NASD's  monitoring  of 
Tier  1  securities  and  the  initial  Tier  2  securities,  see 
NASDAQ  News.  Vol.  8,  No.  1,  May  1983.  at  1 
("NASDAQ  News"). 
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sale  reporting,  widely  believe  that  last 
sale  reporting  in  the  OTC  market  has 
been  beneficial  and  should  be 
extended.^*  The  Commission  believes 
that  this  change  in  attitude  toward  last 
sale  reporting  by  market  makers,  who 
are  most  burdened  by  the  requirements 
of  last  sale  reporting,  indicates  the  value 
of  last  sale  reporting.  It  also  suggests 
that  the  concerns  previously  expressed 
regarding  the  impact  of  last  sale 
reporting  on  the  liquidity  and  efHciency 
of  the  markets  are  not  as  substantial  as 
some  orginaily  believed.^* 

Finally,  the  Commission  notes  that 
even  those  commentators  opposed  to 
the  NASI^s  petition  took  care  to 
address  separately  the  issues  of  last  sale 
reporting.  These  commentators  did  not 
question  the  principle  of  last  sale 
reporting  in  the  OTC  market:  rather, 
they  questioned  using  the  NMS 
Securities  designation  process  as  the 
means  of  achieving  that  resuit.^^  For 
these  reasons  the  Commission  believes 
that  last  sale  reporting  is  appropriate  for 
the  entire  National  List,  especially  if 
issuers  are  given  the  choice  as  to 
whether  to  include  their  securities  in 
this  disclosure  system. 

B.  Statutory  Authority 

In  the  1975  Amendments,  Congress 
directed  the  Commission  "to  facilitate 
the  establishment  of  a  national  market 
system  for  securities  (which  may  include 
subsystems  for  particular  types  of 
securities  with  unique  trading 
characteristics)"  in  accordance  with  its 
findings  and  goals.'*  It  further  directed 
the  Commission  to  "designate  the 
securities  or  classes  of  securities 
qualiHed  for  trading  in  the  national 
market  system."  ">*  Although  the 
concept  of  securities  "qualified"  for  the 
national  market  system  was  central  to 
the  scheme  of  the  1975  Amendments. 
Congress  did  not  deHne  NMS  Securities 
on  the  basis  of  their  inclusion  in  any 
specific  facility  or  initiative.  Rather. 
Congress  delineated  securities  qualifled 
to  be  National  Market  System  Securities 
in  terms  of  the  iosely  dehned  goals  of 
the  national  market  system. 

The  1975  Amendments  set  forth  as 
goals  the  availability  of  quotation  and 
transaction  informatioa  the  efficient 
execution  of  transactions,  fair 
competition  between  markets,  the 
opportunity  for  the  execution  of  orders 


I 


'*  See  si/pro  notes  33-36  and  accompanying  text. 

'•  The  NASD'i  monitoring  program  noted  that  on 
an  average  few  market  maker*  have  withdrawn 
from  market  making  in  NMS  Securitlet.  See 
NASDAQ  News,  tupra  note  74.  at  S. 

"  See  supra  notes  47-51  and  accompanying  text. 

'•  Section  llA(a)(2)  of  the  Act 


in  the  best  possible  market  and,  where 
consistent  with  other  goals,  the 
execution  of  orders  without  the 
participation  of  a  dealer. 

Recognizing  the  difficulty  of  attaining 
all  these  goals  simultaneously,  Congress 
gave  the  Commission  broad  discretion 
in  implementing  elements  of  the  NMS 
mandated  by  Congress,  including 
designation  of  NMS  Securities,  and  in 
achieving  the  goals  expressed  by 
Congress.  Congress  specifically 
indicated  that,  in  carrying  out  these 
tasks,  the  Commission  should  have 
"broad  discretionary  powers  to  oversee 
the  development  of  a  national  market 
system,"  and  "maximum  flexibility  for 
working  out  the  details"  of  the  national 
market  system." 

Moreover.  Congress  recognized  that 
these  goals  and  the  initiatives  to  attain 
them  would  not  apply  equally  at  all  times 
to  all  securities.  Indeed,  Congress  stated 
that  it  was  not  the  goal  of  the  Act  "to 
ignore  or  eliminate  distinctions  between 
exchange  markets  and  over-the-counter 
markets  or  other  inherent  differences  or 
variations  in  components  of  a  National 
Market  System."*'  Consequently, 
Congress  expressly  empowered  the 
Commission  to  create  subsystems  of  the 
NMS  with  respect  to  securities  with 
unique  trading  characteristics.  It  stated 
that  "the  SEC  would  have  the  power  to 
classify  markets,  firms,  and  securities  in 
any  manner  it  deems  necessary  .  .  .  and 
to  facilitate  the  development  of 
subsystems  within  the  National  Maricet 
System.""  While  such  a  subsystem 
would  be  governed  by  the  same  goals  as 
apply  to  the  NMS  generally,  a 
subsystem  could  be  used  to  provide 
flexibility  for  securities  with  unique 
trading  characteristics;  for  example, 
securities  included  in  an  NMS 
subsystem  would  not  necessarily  be 
included  in  all  NMS  initiatives,  at  least 
not  initially. 

The  legislative  history  of  the  1975 
Amendments  also  recognized  that  OTC 
securities  occupied  a  transitional 
position  among  securities  in  a  national 
market  system.  It  noted  that  certain 
OTC  stocks  were  among  the  stocks  that 
would  benefit  from  trading  in  a  national 
market  system.*'  At  the  same  time,  the 


■■  Senate  Comm.  on  Banking.  Housing  ft  Urb. 
Affs..  Report  to  Accompany  S.  249:  Securities  Acts 
Amendments  of  1975  S.  Rep.  No.  94-75.  94th  Cong.. 
1st  Sess.  7  (Comm.  Print  1975)  CSenale  Report  >. 
reprinted  in  |1975|  U.S.  Code  Cong.  «  Ad.  News  179. 
185. 

"Id 

-Id 

"  Th«  Conference  Report  stated  that  "tlie 
Commission  should  have  the  flexibility  of 
establishing  subsystems  within  the  national  market 
system  which  are  tailored  to  ttic  characteristics  of 
the  particular  types  of  securities  which  are  to  be 
traded  in  each  subsystea."  Committee  of 


legislative  history  acknowledged  the 
differences  between  OTC  and  exchange 
markets,  and  observed  that  "securities 
should  trade  in  a  manner  most 
appropriate  to  their  characteristics."  •* 

The  Co.Timission  has  proceeded 
cautiously  in  setting  criteria  that 
designate  as  NMS  Securities  only  those 
OTC  securities  that  clearly  would 
appear  to  benefit  from  inclusion  in 
national  market  system  facilities.  At  the 
same  time,  it  has  dealt  with  these 
securities  separately  from  listed 
securities  already  traded  in  various 
NMS  facilities,"  and  has  proceeded 
slowly  in  including  OTC  securities  in 
NMS  initiatives  other  than  transaction 
and  quotation  facilities.  This  caution  has 
been  justified  in  view  of  the  special 
characteristics  of  the  OTC  markets  and 
the  unfamiliarity  of  OTC  market  makers 
with  transaction  reporting;  it  also  is 
wholly  consistent  with  the  evolutionary 
development  of  all  stages  of  the  national 
market  system. 

As  part  of  this  evolutionary  process, 
the  Commission  previously  took  the 
position  that  both  issuer  quality  and 
trading  characteristics  should  be 
examined  in  designating  OTC  securities 
as  NMS  Securities.  This  cautious 
approach  was  based  on  the  OTC 
market's  inexperience  with  last  sale 
reporting  and  the  desire  initially  to 
include  as  NMS  Securities  only  the  more 
actively  traded  OTC  securities.  The 
Commission  now  believes  that  the 
experience  with  OTC  last  sale  reporting, 
coupled  with  the  virtually  universal 
support  of  commentators,  has 
demonstrated  its  benefits  for  a  broader 
class  of  OTC  securities.  The 
Commission  also  believes  that  the 
NASD's  standards,  combined  with 
issuer  election  of  designation,  are 
sufficient  to  ensure  that  only 
appropriate  companies  are  designated 
as  NASDAQ  NMS  Securities.  This 
determination  is  grounded  on  the 
Commission's  experience  with  the 
national  market  system  program  for 
listed  securities.  This  experience  has 
demonstrated  that  securities,  whether  or 
not  actively  traded,  may  benefit  from 
national  market  system  initiatives 
dealing  with  market  linkages,  enhanced 
competition,  and  increased 
opportunities  for  best  execution. 
Therefore,  while  the  Commission 
initially  anticipated  that  trading 
characteristic  standards  might  be 


Conference.  Conference  Report  to  Accompany  S. 
249:  Securities  Acta  Amendments  of  1975.  H.  Conf. 
Rep.  reprinted  in  |1975|  U.S.  Code  Cong,  k  Ad. 
News  321.  324. 

•*  See  Senate  Report,  supra  note  80.  at  19.  [1975| 
US.  Code  Cong,  h  Ad.  News  at  194. 

•*  See  supra  note  4. 
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central  to  the  designation  of  NMS 
Securities,  it  no  longer  holds  that 
assumption. 

The  Commission  also  believes  that  the 
Tier  2  designation  standards,  which 
allow  issuers  to  elect  to  have  their 
securities  designated  as  NMS  Securities, 
help  ensure  that  only  appropriate 
securities  are  designated,  and  reflect  the 
Commission's  cautious  approach  in  this 
area.  In  adopting  mandatory  Tier  1 
standards,  the  Commission  attempted  to 
include  those  OTC  securities  which 
clearly  belonged  in  NMS  disclosure 
facilities,  in  response  to  Congress'  desire 
that  appropriate  stocks  be  designated  as 
NMS  Securities  regardless  of  their 
issuer's  views.  In  establishing  lower  Tier 
2  standards,  the  Commission  recognized 
that  some  securities  subject  to  these 
standards  might  not  be  best  suited  for 
designation  as  NMS  Securities,  at  least 
in  the  initial  stages  of  NMS 
development.  Consequently,  the 
Commission  allowed  issuers,  who  have 
a  strong  interest  in  assuring  the  best 
trading  conditions  for  their  securities,  to 
elect  NMS  designation  if  they  believe 
that  the  markets  for  their  securities 
would  benefit.  The  Commission 
continues  to  believe  that  issuer  choice 
serves  a  useful  function  in  this  area 
where  precise  standards  are  difficult  to 
draw.  Moreover,  the  Commission 
believes  that,  in  opposing  issuer  veto  of 
NMS  designation  for  securities  clearly 
suitable  for  the  NMS.  Congress  did  not 
bar  the  Commission  from  relying  on 
issuer  choice  as  a  factor  in  designating 
securities  where  securities  are  less 
clearly  suited  for  NMS  designation."' 

In  summary,  the  statute  is  silent  as  to 
the  particular  standards  which  the 
Commission  should  employ  in 
designating  NMS  Securities.  Moreover, 
the  legislative  history,  while  indicating 
certain  Congressional  expectations, 
does  not  mandate  the  use  of  any 
particular  standard  in  the  designation 
process.  Instead,  Congress  provided  the 
Commission  with  the  flexibility  and 
discretion  to  make  its  designation 
determinations  based  on  the 
Commission's  experience  in  facilitating 
the  development  of  a  national  market 
system.  Congress  gave  the  Commission 
similar  flexibility  to  employ  temporary 


or  permanent  NMS  subsystems  where 
necessary  or  appropriate.*'  Given  the 
Congressional  desire  that  the  system 
develop  primarily  through  the  interplay 
of  market  forces,**  such  flexibility  was 
an  absolute  necessity.  Therefore,  the 
Commission  believes  that  its  expansion 
of  Tier  2  criteria  to  allow  designation  of 
all  National  List  securities,  and  its 
cautious  inclusion  of  these  securities  in 
NMS  facilities,  is  fully  consistent  with 
the  overall  evolutionary  development  of 
the  NMS  and  with  the  Act.  It  also 
believes  that  use  of  separate  Tier  1  and 
Tier  2  standards  and  issuer  choice  in 
NMS  designation  is  consistent  with  the 
Act  and  within  its  authority.** 

C.  Other  NMS  Initiatives 

The  Commission  also  is  considering 
including  OTC  securities  designated  as 
NMS  Securities  in  other  NMS  initiatives. 
The  Commission  recognizes  that  these 
various  initiatives  possibly  may  not  be 
suitable  for  all  OTC  securities 
designated  as  NMS  Securities  at  this 
time,  but  believes  it  appropriate  to 
consider  applying  additional  NMS 
initiatives  to  at  least  some  NMS 
Securities. 

One  such  initiative  is  unhsted  trading 
privileges  ("UTP").  In  conjunction  with 
this  release,  the  Commission  has  issued 
a  release  requesting  comment  on  the 
issue  of  granting  exchanges  UTP  in  NMS 
Securities.'^  The  Amex,  BSE,  MSE.  and 


"*  In  its  comment  letter,  the  Amei  iirgues  that  the 
Ctimmission  should  not  have  adopted  Tier  2  criteria 
giving  issuers  the  option  of  entering  the  National 
Market  System.  As  discussed  above,  the 
Commission  believes  that  it  has  sufficient  discretion 
in  facilitating  the  development  of  a  National  Market 
System  to  give  issuers  the  ability  to  designate  their 
securities  as  N'MS  Securities.  At  some  later  point 
when  the  National  Market  System  it  better  defmed 
and  there  is  more  experience  with  the  various 
National  Market  System  initiatives  in  which  these 
securities  are  included,  it  may  l>e  appropriate  to 
revisit  the  area  of  issuer  choice. 


"  In  its  supplemental  comment.  Amex  argues 
that  it  would  be  inappropriate  (o  create  an  NMS 
subsystem  for  OTC  stocks.  See  supra  text 
accompanying  note  65.  As  discussed  above,  the 
Commission  believes  that  Congress  granted  it 
sufficient  flexibility  to  create  such  a  subsystem. 

*■  Senate  Report,  supra  note  80.  at  186. 

••  The  Commission  is  concerned,  however,  about 
the  public  perception  of  the  import  of  N'MS 
designation  at  this  time  particularly  relative  to 
exchange  listing.  The  Commission  emphasizes  that 
Rule  llAa2-l  has  as  its  sole  purpose  the 
identification  of  NASDAQ  securities  which  would 
benefit  from  last  sale  and  firm  quotation  reporting 
as  well  at  future  NMS  initiatives:  the  Commission 
has  never  suggested  that  !MMS  designation  warrants 
the  quality  of  these  securities. 

The  Commission  also  emphasizes  that  listed 
securities  have  been  included  in  the  NMS  from  its 
inception.  All  NYSE  and  Amex  securities  and  many 
regional  listed  securities  also  are  included  in  NMS 
disclosure  facilities.  A  large  number  of  these 
securities  are  included  in  the  Intermarket  Trading 
System  ("ITS")  linking  the  exchanges  and  the  OTC 
markets  in  listed  securities.  The  Commission, 
however,  chose  not  to  designate  listed  securities  as 
NMS  Securities  because  those  securities  had 
already  been  included  in  N'MS  facilities  and 
initiatives.  {See  supra  note  4  in  adopting  the  Rule, 
there  was  no  intent  on  the  Commission's  part  to  use 
this  initiative  at  a  vehicle  to  contrast  the  relative 
merits  of  OTC  and  Usted  securities. 

*"  Securities  Exchange  Act  Release  No.  21498 
(November  16. 1964).  49  FR  46156. 


Phlx  in  their  NMS  Security  comment 
letters  each  advocated  that  the 
Commission  begin  granting  UTP 
applications  in  NMS  Securities,  so  that 
exchanges  could  begin  trading  these 
securities  in  competition  with  OTC 
market  makers.  (In  addition,  the  BSE 
and  MSE  have  filed  applications  for 
UTP  in  certain  NMS  stocks.)  These 
commentators  argued  that  this 
competition  would  be  consistent  with 
the  statutorj'  goal  of  enhancing 
competition  between  exchange  markets 
and  markets  other  than  exchange 
markets,  and  could  result  in  enhanced 
executions  for  customers. 

The  Commission's  release  on  UTP 
requests  comment  on  potential  benefits 
of  competition  from  granting  UTP  in 
NMS  Securities.  It  also  requests 
comment  on  a  number  of  other 
significant  issues,  including  the 
competitive  implications  of  granting 
UTP  when  exchange  members  are 
barred  by  exchange  rules  from  making 
competitive  OTC  markets  in  most  listed 
stocks,  and  whether  there  has  been 
sufficient  experience  with  NMS 
Securities  to  reach  a  conclusion 
regarding  the  effects  of  UTP.  If  UTP 
applications  are  granted  in  the  future,  it 
may  be  appropriate  for  the  Commission 
to  address  additional  NMS  issues,  such 
as  market  linkages  and  price  protection. 

In  addition,  the  Commission 
anticipates  publishing,  in  the  near 
future,  a  release  proposing  for  comment 
certain  changes  to  Rule  lOb-10  under  the 
Act.  the  customer  conflrmation  rule,  to 
provide  disclosure  of  markups, 
markdowns.  or  commission  equivalents 
charged  to  customers  in  transactions  in 
NMS  Securities.  These  changes  would 
require  broker-dealers  trading  as 
principal  with  customers  in  NMS 
Securities  to  include  on  the  customer 
confirmations  the  price  at  which  trades 
occurred  and  the  markups  charged.  This 
disclosure  would  allow  customers  to 
better  monitor  execution  prices  and  to 
compare  transaction  costs  between 
broker-dealers,  in  furtherance  of  the 
statutory  goals  of  efficient  execution  of 
transactions  and  providing  the  best 
possible  execution  for  customer  orders. 

Finally,  the  Commission  anticipates 
publishing  a  release  requesting  comment 
on  broad  policy  issues  with  respect  to 
NTvIS  Securities.  This  release  will  also 
request  further  comment  on  any  possible 
competitive  impact  or  public 
misperception  resulting  from  NMS 
designation. 

v.  Designation  Criteria 

The  NASD's  petition  requested  that 
the  NMS  Rule's  Tier  2  designation 
criteria  be  amended  to  use  the  NASD's 
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existing  National  List  criteria.  Under 
these  criteria.  OTC  securities  could  be 
designated  as  NMS  Securities  at  the 
issuer's  election  if  they  satisfy  either  of 
two  sets  of  standards. 

As  described  previously^*  •  the  first 
alternative  standard  would  require 
350.000  publicly  held  shares  with  two 
million  dollars  in  market  value,  a  three 
dollar  minimum  bid  price,  two  market 
makers,  and  annual  net  income  in  the 
previous  year  (or  in  two  of  the  last  three 
fiscal  years)  of  $300,000.  The  second 
alternative  criteria  would  require  the 
company  to  have  been  operating  for  four 
years,  to  have  eight  million  dollars  in 
capital  and  surplus.  800.000  publicly 
held  shares  with  eight  million  dollars  in 
market  value,  and  two  market  makers. 
Both  alternatives  would  eliminate  the 
present  Tier  2  criteria  of  two  million 
dollars  in  net  tangible  assets  and 
$100,000  monthly  trading  volume.  They 
also  would  reduce  the  number  of  market 
makers  required  from  four  to  two,  and 
reduce  the  minimum  bid  price  from  five 
to  three  dollars  for  the  first  alternative 
and  eliminate  it  for  the  second 
alternative. 

The  issuer  assets  and  capital  and 
surplus  standards  originally  included  in 
Tier  2  were  designed  to  assure  that  NMS 
issuers  have  at  least  a  threshold  size.** 
The  NASD's  proposed  criteria,  including 
combinations  of  capital  and  surplus, 
market  value,  net  income,  minimum  bid 
price,  and  years  of  operation  standards 
build  on  these  standards  to  ensure  that 
an  issuer  eligible  for  NMS  designation 
has  an  established  capital  position  or  is 
a  young  but  thriving  company.  After 
careful  consideration  of  the  types  of 
securities  that  qualify  under  these 
standards  and  comparison  of  these 
securities  to  other  reported  securities, 
the  Commission  regards  these 
alternative  standards  as  su^icient  to 
ensure  that  securities  designated  as 
NMS  Securities  will  benefit  from  last 
sale  reporting  and  firm  quotation 
requirements.  Accordingly,  the 
Commission  has  determined  to  use  the 
NASD's  standards  as  the  Tier  2  criteria 
for  eligibility  for  NMS  designation.  As 
discussed  previously,  the  Commission 
intends  to  consider  what  additional 
NMS  facilities  or  initiatives  should  be 
applied  to  NMS  Securities,  and  at  that 
time  will  consider  whether  all  or  some 
part  of  NMS  Securities  should  be 
included  in  each  initiative. 

V.  Conclusion 

The  Commission  has  adopted 
amendments  to  the  Rule  proposed  by 


*'  See  supra  notes  24-28  and  accompanying  text. 
"See  Rule  llAa2-1  Adoption  Release,  supra  note 
1,  at  138m. 


the  NASD  that  broaden  the  Rule's  Tier  2 
NMS  designation  criteria.  These 
standards  should  expand  substantially 
the  number  of  OTC  securities  eligible  for 
NMS  designation.  The  Commission 
believes  that  these  criteria,  which 
employ  the  NASD's  present  criteria  for 
inclusion  in  its  National  List,  should 
ensure  that  securities  eligible  for  NMS 
designation  have  a  substantial  asset 
position  or  public  following,  and  thus 
will  benefit  from  NMS  last  sale 
reporting  and  firm  quotation 
requirements. 

VL  EHective  Date 

The  Commission  has  determined  that 
these  rule  amendments  should  become 
effective  on  January  22, 1985.  34  days 
after  public  release  of  these 
amendments.  The  Commission  finds 
good  cause,  pursuant  to  5  U.S.C. 
553(d)(3),  for  the  rule  amendments 
becoming  effective  less  than  thirty  days 
after  publication  in  the  Federal  Register 
in  order  that  the  benefits  of  last  sale 
reporting  may  be  provided  promptly  to 
additional  securities  and  so  that  the 
process  of  designating  additional 
securities  as  NMS  Securities  can  be 
begun  expeditiously.  The  Commission 
has  delayed  effectiveness  of  the 
amendments  for  34  days  after  public 
release  to  ensure  interested  parties  have 
a  minimum  period  of  notice  of  the 
substance  of  the  amendments  before  the 
amendments  become  effective. 

Vn.  Effects  on  Competition  and 
Regulatory  Flexibility  Act 
Considerations 

Section  23(a)(2)  of  the  Act  **  requires 
the  Commission,  in  adopting  rules  under 
the  Act,  to  consider  the  anti-competitive 
effects  of  such  rules,  if  any,  and  to 
balance  any  anti-competitive  impact 
against  the  regulatory  benefits  gained  in 
terms  of  furthering  the  purposes  of  the 
Act.  The  Commission  has  examined  the 
amendments  to  Rule  llAa2-l  in  light  of 
the  standards  set  forth  in  Section  23(a) 
and  concludes  that  adoption  of  the 
amendments  will  not  impose  any  burden 
of  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.  The  Commission 
believes  that  the  amendments  will 
substantially  benefit  the  markets  for 
OTC  securities  including  fostering 
competition  in  other  markets  for  such 
securities,  and  will  further  the 
development  of  aspects  of  the  NMS,  in 
accordance  with  the  Act.  While  the 
Amex  and  other  exchanges  have  argued 
that  the  Tier  2  designation  of  NMS 
Securities  disadvantages  other 


competing  markets,  for  the  reasons 
discussed  at  length  above  **  the 
Commission  believes  that  the  NMS 
designation  process  is  appropriately 
designed  to  achieve  the  aims  expressed 
in  section  llA  of  the  Act  that  it  does  not 
impose  significant  competitive  burdens 
on  competing  markets,  and  that  the 
competition  burdens  imposed  on  other 
markets  are  neither  unnecessary  or 
inappropriate. 

The  Commission  has  prepared  a  Final 
Regulatory  Flexibility  Analysis 
("FRF A"),  pursuant  to  the  requirements 
of  the  Regulatory  Flexibility  Act,** 
regarding  the  amendments  to  the  Rule. 
The  FRFA  indicates  that  the 
amendments  will  expand  the  number  of 
OTC  securities  eligible  for  NMS 
designation  from  approximately  1,350  to 
2.500  and  notes  that  the  principal  effect 
of  this  expansion  will  be  to  require 
broker-dealers  to  report  trades  on  a 
real-time  basis  in  these  additional 
securities.  The  FRFA  states  that  the 
proposed  increase  in  the  number  of 
NMS  Securities  does  not  entail 
significant  increases  in  costs  for  small 
broker-dealers,  and  that  any  minimal 
costs  resulting  from  the  trade  reporting 
of  additional  NMS  Securities  may  be 
offset  by  benefits  to  market  makers, 
investors,  and  the  securities  markets. 
Although  no  commentators  specifically 
referred  to  the  Initial  Regulatory 
Flexibility  Analysis  in  commenting  on 
the  proposed  changes  to  the  Rule,  the 
FRFA  discusses  the  public  comments 
that  raised  relevant  concerns. 

A  copy  of  the  FRFA  may  be  obtained 
by  contacting  Andrew  E.  Feldman,  (202) 
272-2388,  Division  of  Market  Regulation. 
Sectuities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington.  D.C. 
20549. 

List  of  Subfecto  in  17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements.  Securities. 

VUL  Statutory  Basis  and  Text  of  the 
Amendments 

Pursuant  to  the  Securities  Exchange 
Act  of  1934  and  particularly  section 
llA(a)(2)  and  23(a)  thereof,  15  U.S.C. 
78k-l(a)(2)  and  78w(a),  the  Commission 
is  amending  S  240.1lAa2-l  in  Chapter  II 
of  Title  17  of  the  Code  of  Federal 
Regulations,  by  revising  paragraphs 
(b)(2)(i)  and  (b)(4)(ii)  and  the  first 
sentence  of  paragraph  (b)(2)(iii),  adding 
a  new  paragraph  (b)(4](iii),  and  by 
redesignating  current  paragraph 
(b)(4)(iii)  as  (b)(4)(iv].  as  follows: 


PART  240- 
REGULATK 
EXCHANGE 

§240.11Aa2- 
market  syeti 


"15U.S.C78w(a)(2). 


'See  supra  notes  73-69  end  •ccompanying  text. 
*SV.S.C.emeiseg. 


I 
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3ared  a  Final 


>mpanyin8  text. 


PART  240-GENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

§  240. 1 1  Aa2-1    OMignatlon  of  national 
market  •ytttm  Mcurttiea. 


(b)  Designation  criteria 


(2)  *  •  * 

(i)  Substantially  meets  the  criteria  set 
forth  in  paragraph  (b)(4)(ii)  or  (b)(4)(iii) 
of  this  section  ('Tier  2  criteria"): 

(iii)  Is  a  warrant  to  subscribe  to  a 
security  described  in  paragraphs  (b)(1) 
or  (b)(2](i)  of  this  section  and  meets  the 
criteria  set  forth  in  paragraph  (b)(4)(iv) 
of  this  section  ("Warrants")  shall  be 
designated  as  national  meu-ket  system 
securities  upon  application  of  the  issuer 
in  accordance  with  the  terms  of  an 
effective  designation  plan.  *  *  * 

(4)  *  •  •  I 

(ii)  Tier  2  Criteria — Alternative  1. 

(A)  The  issuer  of  the  security  had 
annual  net  income  of  at  least  $300,000  in 
the  most  recently  completed  Hscal  year 
or  in  two  of  the  last  three  most  recently 
completed  fiscal  years. 

(B)  There  are  at  least  350,000  publicly 
held  shares. 

(C)  The  market  value  of  publicly  held 
shares  is  at  least  $2,000,000. 

(D)  The  price  per  share  on  each  of  the 
five  business  days  prior  to  the  date  of 
application  by  the  issuer  is  $3  or  more. 

(E)  At  least  two  dealers  act  as 
NASDAQ  market  makers  with  respect 
to  the  security  on  each  of  the  five 
business  days  preceding  the  date  of 
application  by  the  issuer. 

(iii)  Tier  2  Criteria — Alternative  2. 

(A)  The  issuer  of  the  security  has 
capital  and  surplus  of  at  least  $8,000,000. 

(B)  There  are  at  least  800,000  publicly 
held  shares. 

(C)  The  market  value  of  publicly  held 
shares  is  at  least  $8,000,000. 

(D)  At  least  two  dealers  act  as 
NASDAQ  market  makers  with  respect 
to  the  security  on  each  of  the  five 
business  days  preceding  the  date  of 
application  by  the  issuer. 

(E)  The  issuer  has  a  four  year 
operating  history. 

(iv)  Warrant.  *  *  * 

By  the  Commission. 
lohn  Wheeln, 

Secretary 

December  18. 1984. 

[FR  Doc.  85-376  Filed  1-4-8S:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Services 
19  CFR  Part  113 

[T.D.  84-213] 

Customs  Boftd  Structure;  Revision; 
Foreign  Trade  Zones 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
action:  Final  rule.  Correction. 

summary:  This  document  corrects  an 
omission  in  the  regulatory  language  of  a 
document  published  in  the  Federal 
Register  as  T.D.  84-213  on  October  19. 
1984  (49  FR  41152).  That  document 
revised  the  Customs  bond  structure 
contained  in  various  parts  of  the 
Customs  Regulations  in  19  CFR  Chapter 
I.  In  the  "Discussion  of  Comments" 
portion  of  the  document  in  item  17 
relation  to  Part  113,  Customs  Bonds,  on 
page  41158.  it  was  stated  that 
amendments  were  made  to  several 
section  of  the  Customs  Regulations  to 
include  a  provision  in  the  identified 
bond  conditions  to  provide  for 
liquidated  damages  for  breach  of  bond 
conditions  not  relating  to  merchandise. 
Such  a  provision  was  necessary  because 
the  consequences  of  default  provision  of 
the  various  proposed  bond  conditions 
established  the  claim  for  liquidated 
damages  as  a  multiple  of  the  value  of 
the  merchandise  involved  in  the  default. 
If  merchandise  was  not  involved  in  a 
breach  of  bond  condition  there  was  no 
provision  for  liquidated  damages.  One 
of  the  sections  indentified  for  an 
appropriate  amendment  was  §  113.73. 
Customs  Regulations  (19  CFR  113.73), 
which  contains  the  foreign  trade  zone 
operators  bond  conditions.  However, 
through  inadvertance  the  amendment 
was  not  incorporated  in  the  regulatory 
language.  This  document  corrects  that 
omission. 

FOR  FURTHER  INFORMATION  CONTACT. 

John  Holl,  Office  of  Cargo  Enforcement 
and  Facilitation  (202-566-«151).  U.S. 
Customs  Service,  1301  Constitution 
Avenue.  NW.,  Washington.  D.C.  20229. 

Partus— [AMENDED] 

Section  113.73(a)(2),  Customs 
Regulations  (19  CFR  113.73(a)(2)),  as  set 
forth  in  T.D.  84-213  in  the  Federal 
Register  of  October  19, 1984,  at  page 
41183,  is  further  amended  by  adding  a 
sentence  at  the  end  of  paragraph  (a)(2) 
to  read  as  follows: 

§  1 1 3.73    Foreign  trade  tone  operator 
bond  conditions. 

(a)  *  *  * 


•  (2)  *  *  *  If  the  principal  defaults  and 
the  default  does  not  involve 
merchandise,  the  obligors  agree  to  pay 
liquidated  damages  of  $1000  for  each 
default  or  such  other  amount  as  may  be 
authorized  by  law  or  regulation.  (R.S. 
251,  as  amended,  sees.  623.  as  amended, 
624,  46  Stat.  759,  as  amended  (19  U.S.C 
66. 1623. 1624)). 

Dated:  December  31. 1984. 
lohn  P.  Simpsoo, 

Director,  Office  of  Regulations  and  Rulings. 
[FR  Doc.  85-400  Filed  1-4-85;  8:45  am] 

BILLING  CODE  4t2<MI2-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  524 

Ophthalmic  and  Topical  Dosage  Form 
New  Animal  Drugs  Not  Subject  to 
Certification;  Gentamlcin  Sulfate, 
Betamethasone  Valerate  Topical  Spray 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drtig 
application  (NADA)  filed  by  Schering 
Corp.,  providing  for  use  of  gentamicin 
sulfate,  betamethasone  valerate  topical 
spray  in  dogs  for  the  treatment  of 
infected  superficial  lesions  caused  by 
bacteria  susceptible  to  gentamicin. 
EFFECTIVE  DATE:  January  7. 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Marcia  K.  Larkins.  Center  for  Veterinary 
Medicine  (HFV-112).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-3430. 
SUPPLEMENTARY  INFORMATION:  Schering 

Corp..  Galloping  Hill  Rd..  Kenilworth,  NJ 
07033,  is  sponsor  of  NADA  132-338 
providing  for  use  of  gentamicin  sulfate, 
betamethasone  valerate  topical  spray. 
Each  milliliter  of  spray  contains 
gentamicin  sulfate  equivalent  to  0.57 
milligram  of  gentamicin  base  and 
betamethasone  valerate  equivalent  to 
0.284  milligram  of  betamethasone.  The 
spray  is  recommended  for  topical  use  in 
dogs  for  the  treatment  of  infected 
superficial  lesions  caused  by  bacteria 
susceptible  to  gentamicin.  The 
application  is  approved,  and  the 
regulations  are  amended  accordingly. 
The  basis  for  the  approval  is  discussed 
in  the  freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
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CFR  Part  20)  and  i  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  Center  for  Veterinary  Medicine 
has  carefully  considered  the  potential 
environmental  effects  of  this  action  and 
has  concluded  that  the  action  will  not 
have  a  significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  therefore  will  not  be 
prepared.  The  Center's  finding  of  no 
significant  impact  and  the  evidence 
supporting  this  Hnding,  contained  in  a 
statement  of  exemption  (pursuant  to  21 
CFR  25.1(fl(1)(ii)(6).  may  be  seen  in  the 
Dockets  Management  Branch  (address 
above). 

List  of  Subjects  in  21  CFR  Part  524 

Animal  drugs,  topical. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(i),  82 
Stat.  347  (21  U.S.C.  360b(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Veterinary 
Medicme  (21  CFR  5.83).  Part  524  is 
amended  by  adding  new  S  524.1044f  to 
read  as  follows: 

PART  524— (AMENDED] 

PART  524-OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

§  524.1044!    Gentamjcin  sulfate, 
betamettiasone  valerate  topical  spray. 

(a)  Specifications.  Each  milliliter  of 
spray  contains  gentaniicin  sulfate 
equivalent  to  0.57  milligram  of 
gentamicin  base  and  betamethasone 
valerate  equivalent  to  0.284  milligram  of 
betamethasone. 

(b)  Sponsor.  See  No.  000085  in 
5  510.600(c)  of  this  chapter. 

(c)  Conditions  of  use.  (1)  The  drug  is 
used  in  dogs  in  the  treatment  of  infected 
superficial  lesions  caused  by  bacteria 
sensitive  to  gentamicin. 

(2)  For  the  treatment  of  infected 
superficial  lesions,  the  lesion  and 
adjacent  area  should  be  properly 
cleaned  before  treatment.  Excessive  hair 
should  be  removed.  Hold  bottle  upright  3 
to  6  inches  from  the  lesion  and  depress 
the  sprayer  head  twice.  One  actuation  of 
the  sprayer  delivers  0.7  milliliter  of  the 
spray.  The  drug  should  be  administered 
with  two  spray  actuations  2  to  4  times 
daily  for  7  days. 


(3)  If  hypersensitivity  to  any  of  the 
components  occurs,  treatment  should  be 
discontinued  and  appropriate  therapy 
instituted.  The  antibiotic  susceptibility 
of  the  pathogenic  organism  should  be 
determined  prior  to  use  of  this 
preparation.  Administiation  of 
recommended  doses  beyond  7  days  may 
result  in  delayed  wound  healing. 
Animals  treated  longer  than  7  days 
should  be  monitored  closely. 

(4)  Federal  law  restricts  this  drug  to 
use  by  or  on  the  order  of  a  licensed 
veterinarian. 

Effective  date.  January  7, 1985. 

(Sec.  512(i).  82  Stat.  347  (21  U.S.C  360b(i]).) 

Dated:  December  31. 1984. 
Lester  M.  Cn%vford, 

Director.  Center  for  Veterinary  Medicine. 
(FR  Doc.  8&-314  Filed  1-4-B5:  8:45  am] 

SILUNQ  COOC  4t«>-01-ll 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 
[T.D.M05] 

Income  Tax;  Taxable  Years  Beginning 
After  December  31, 1953;  Investments 
In  Nonpurpose  Obligations 

agency:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  income  tax  regulations 
relating  to  the  tax  exempt  status  of 
industrial  development  bonds.  These 
regulations  affect  all  purchasers, 
governmental  issuers,  and  beneficiaries 
of  tax  exempt  industrial  development 
bonds.  In  addition,  the  text  contained  in 
the  temporary  regulations  set  forth  in 
this  document  serves  as  the  text  of  the 
proposed  regulations  cross-referenced  in 
the  notice  of  proposed  rulemaking  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 
DATES:  These  regulations  are  effective 
for  governmental  obligations  issued 
after  December  31, 1984. 
FOR  FURTHER  INFORMATION  CONTACT 
Mitchell  H.  Rapaport  of  the  Legislation 
and  Regulations  Division.  Office  of  the 
Chief  Counsel,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20224 
(Attention:  CC:LR:T)  (202-566-3740). 
SUPPlfMENTARY  INFORMATION: 

Background 

This  document  contains  temporary 
regulations  under  section  103(c)(6)  of  the 
InttTnal  Revenue  Code  as  amended  by 


section  624  of  the  Tax  Reform  Act  of 
1984  (Pub.  L  98-369:  98  Stat.  922). 
Further,  new  {  1.103-15AT  is  added  by 
this  document  to  Part  1  of  Title  26  of  the 
Code  of  Federal  Regulations. 

Explanation  of  Provisions 

Section  103(c)  of  the  Code  provides 
that  arbitrage  bonds  shall  be  treated  as 
not  described  in  section  103(a).  Section 
103(c)(6]  of  the  Code  provides  additional 
arbitrage  limitations.  The  requirements 
of  section  103(c)(6)  apply  to  industrial 
development  bonds  oUier  than 
obligations  described  in  section 
103(b)(4)(A),  relating  to  projects  for 
residential  rental  property,  and  housing 
program  obligations  issued  under 
section  11(b)  of  the  Housing  Act  of  1937. 
The  temporary  regulations  apply  to 
obligations  issued  after  December  31, 
1984. 

Section  1.103-15AT  places  restrictions 
on  investments  in  nonpurpose 
obligations.  The  term  "nonpurpose 
obligation"  is  defined  in  $  1.103- 
15AT(b)(2)  as  any  security  or  obligation 
that  is  acquired  with  the  gross  proceeds 
of  an  issue  and  that  is  not  acquired  to 
carry  out  the  governmental  purpose  of 
the  issue.  Thus,  for  example,  acquired 
obligations  in  a  reasonably  required 
reserve  or  replacement  fund  are 
nonpurpose  obligations  subject  to  the 
requirements  of  section  103(c)(6)  and 
9  1.103-15AT. 

The  requirements  of  section  103(c)(6) 
and  §  1.103-15AT  apply  to  nonpurpose 
obligations  acquired  with  the  gross 
proceeds  of  an  industrial  development 
bond.  The  term  "gross  proceeds"  is 
defined  in  5  1.103-15AT(b)(6)  as 
including  original  proceeds,  investment 
proceeds,  amounts  held  in  a  sinking 
fund,  transferred  proceeds,  and  other 
amounts  received  as  a  result  of 
investing  the  original  proceeds  of  an 
issue.  In  addition,  certain  funds  that 
replace  bond  proceeds  specifically  set 
out  in  S  1.103-15AT(b)(6)  are  gross 
proceeds  of  an  issue.  It  is  intended  that 
proposed  regulations  to  be  issued  in  the 
future,  which  will  define  the  concept  of 
replacement  proceeds  for  all  purposes  of 
section  103(c),  may  expand  the 
categories  of  replacement  proceeds  that 
are  gross  proceeds. 

Section  1.103-15AT(c)  limits  the 
amount  of  nonpurpose  obligations  with 
a  yield  higher  than  the  yield  on  the  issue 
in  which  gross  proceeds  of  the  issue 
may  be  invested.  In  general,  the  amount 
of  such  investments  is  limited  to  150 
percent  of  the  debt  service  on  the  issue 
for  the  current  bond  year.  Generally, 
yield  is  calculated  in  the  manner 
prescribed  by  S  1.103-13(c)  on  the  basis 
of  the  issue  price.  Thus,  for  example. 


premiums  pa 
issue  may,  in 
treated  as  int 
Section  1.103 
requires  that 
obligations  v\ 
yield  on  the  i 
amount  of  ou 
reduced.  The 
investment  n 
investments  1 
temporary  pe 

Section  1.1^ 
special  rule  v 
obligations.  ( 
15AT(c)(4)  pr 
determining  i 
on  variable  ri 
meet  the  ma> 
investment  n 

Section  l.H 
the  issuer  of  1 
States  the  ex 
amount  earnt 
obligations  o 
have  been  ea 
obligations  v\ 
to  the  yield  0 
income  attrib 
Issuers  must 
to  the  United 
than  every  5 ; 

Section  l.H 
the  determini 
required  to  bi 
must  be  mad( 
frequency  of 
necessitated 
§  1.103-15AT 
gross  income 
amount  requi 
States. 

Two  specie 
respect  to  the 
§  1.103-15AT 
amounts  earr 
service  fund  1 
account  in  de 
required  to  bi 
if  the  gross  e; 
bond  year  is 
§  1.103-15AT 
rebate  requin 
where  the  grc 
(other  than  ai 
bona  fide  del 
expended  for 
of  the  issue  v 
of  issue.  If  all 
issue  are  initi 
months  of  the 
proceeds  (otli 
contributed  t( 
fund)  later  be 
will  not  fail  t( 
requirement  i 
§  1.103-1 5  AT 
additional  gn 
become  avail 


Federal  Register  /  Vol.  50,  No.  4  /  Monday.  January  7.  1985  /  Rules  and  Regulations 


741 


)  restrictions 


premiums  paid  to  insure  a  governmental 
issue  may,  in  some  circumstances,  be 
treated  as  interest  paid  on  the  issue. 
Section  1.103-15AT(c)(l){ii)  also 
requires  that  the  amount  of  nonpurpose 
obligations  with  a  yield  higher  than  the 
yield  on  the  issue  be  reduced  as  the 
amount  of  outstanding  obligations  is 
reduced.  The  maximum  nonpurpose 
investment  rule  does  not  apply  to 
investments  made  during  certain 
temporary  periods. 

Section  1.103-15AT(c){4)  provides  a 
special  rule  with  respect  to  variable  rate 
obligations.  Generally,  { 1.103- 
15AT(c)(4)  provides  a  mechanism  for 
determining  in  advance  the  debt  service 
on  variable  rate  obligations  in  order  to 
meet  the  maximum  nonpurpose 
investment  rule. 

Section  1.103-15AT{d)  requires  that 
the  issuer  of  any  issue  pay  to  the  United 
States  the  excess  of  the  aggregate 
amount  earned  on  all  nonpurpose 
obligations  over  the  amount  that  would 
have  been  earned  if  such  nonpurpose 
obligations  were  invested  at  a  rate  equal 
to  the  yield  on  the  issue,  plus  any 
income  attributable  to  such  excess. 
Issuers  must  pay  the  required  amounts 
to  the  United  States  not  less  frequently 
than  every  5  years. 

Section  1.103-15AT(d)(2)  provides  that 
the  determination  of  the  amount 
required  to  be  paid  to  the  United  States 
must  be  made  at  least  annually.  The 
frequency  of  this  determination  is 
necessitated  by  section  103(c)(6)(F)  and 
§  1.103-15AT(f).  which  provide  that 
gross  income  does  not  include  the 
amount  required  to  be  paid  to  the  United 
States. 

Two  special  rules  are  provided  with 
respect  to  the  rebate  requirement.  First, 
§  1.103-15AT(d)(4)  provides  that 
amounts  earned  on  a  bona  fide  debt 
service  fund  need  not  be  taken  into 
account  in  determining  the  amount 
required  to  be  paid  to  the  United  States 
if  the  gross  earnings  on  such  fund  for  the 
bond  year  is  less  than  $100,000.  Second, 
§  1.103-15AT(d)(5)  provides  that  the 
rebate  requirement  does  not  apply 
where  the  gross  proceeds  of  an  issue 
(other  than  amounts  contributed  to  a 
bona  fide  debt  service  fund)  are 
expended  for  the  governmental  purpose 
of  the  issue  within  6  months  of  the  date 
of  issue.  If  all  of  the  gross  proceeds  of  an 
issue  are  initially  expended  within  6 
months  of  the  date  of  issue  but  gross 
proceeds  (other  than  amounts 
contributed  to  a  bona  fide  debt  service 
fund)  later  become  available,  the  issue 
will  not  fail  to  satisfy  the  rebate 
requirement  if  the  amount  described  in 
§  1.103-15AT(d)(l)  with  respect  to  such 
additional  gross  proceeds  after  they 
become  available  is  paid  to  the  United 


States  in  accordance  with  the 
requirements  of  §  1.103-15AT(e). 

Section  1.103-15AT(d)(6)  provides  that 
an  issue  does  not  comply  with  the 
rebate  requirement  if  a  prohibited 
payment  is  made.  A  prohibited  payment 
is  the  payment  to  any  other  party  of  an 
amount  that  is  required  to  be  paid  to  the 
United  States.  The  notice  of  proposed 
rulemaking  cross-referenced  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register  speciHcally 
requests  comments  on  these  provisions. 

Non- Applicability  of  Executive  Order 
12291 

The  Treasury  Department  has 
determined  that  these  temporary 
regulations  are  not  subject  to  review 
under  Executive  Order  12291  or  the 
Treasury  and  0MB  implementation  of 
the  Order  dated  April  29. 1983. 

Regulatory  Flexibility  Act 

A  general  notice  of  proposed 
rulemaking  is  not  required  by  5  U.S.C. 
553  for  temporary  regulations. 
Accordingly,  the  temporary  regulations 
do  not  constitute  regulations  subject  to 
the  Regulatory  Flexibility  Act.  (5  U.S.C. 
Chapter  6.) 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  these 
regulations  has  been  submitted  to  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980.  These 
requirements  have  been  approved  by 
0MB  under  control  number  1545-0720. 

Drafting  Information 

The  principal  author  of  these 
temporary  regulations  is  Mitchell  H. 
Rapaport  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations,  on  matters 
of  both  substance  and  style. 

List  of  Subjects  in  26  CFR  1.61-1 
Through  1.281-4 

Income  taxes.  Taxable  income. 
Deductions,  Exemptions. 

Amendments  to  the  Regulations 
PART 1-{  AMENDED] 

For  the  reasons  set  out  in  the 
preamble,  Part  1  of  Title  26  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

New  §  1.103-15AT  is  added  following 
§  1.103-15  to  read  as  follows: 


§  1.103-1  SAT    Investments  in  nonpurpose 
obligations. 

(a)  In  general — (1)  General  rule,  (i) 
Under  section  103(c)(6),  any  obligation 
issued  after  December  31, 1984,  that  is 
part  of  an  issue  of  industrial 
development  bonds  (other  than  an  issue 
described  in  paragraph  (a)(l)(ii]  of  this 
section)  shall  be  treated  as  an  obligation 
that  is  not  described  in  section  103(a), 
from  the  date  of  issue,  unless  the  issue 
meets  the  requirements  of  section 
103(c)(6)  (C)  and  (D)  and  this  section. 
Thus,  for  example,  if  a  payment  required 
to  be  made  under  paragraph  (d)  of  this 
section  with  respect  to  an  issue  of 
obligations  is  not  made  in  a  timely 
maimer,  those  obligations  are  not 
described  in  section  103(a)  as  of  the  date 
of  issue.  An  issue  meets  the 
requirements  of  this  section  only  if  the 
issue  meets  the  requirements  of 
paragraphs  (c)  and  (d)  of  this  section. 
Except  as  otherwise  provided  in  this 
section,  compliance  with  the 
requirements  of  this  section  is  to  be 
determined  on  the  basis  of  the  actual 
facts,  not  on  the  basis  of  the  issuer's 
reasonable  expectations  on  the  date  of 
issue.  The  requirements  of  section 
103(c)(6)  and  this  section  are  appUcable 
in  addition  to  the  other  requirements  of 
section  103(c)  and  §§  1.103-13, 1.103-14. 
and  1.103-15. 

(ii)  The  requirements  of  section 
103(c)(6)  and  this  section  do  not  apply 
to— 

(A)  Any  obligation  described  in 
section  103(b)(4)(A),  relating  to 
obligations  issued  to  provide  a  project 
for  residential  rental  property,  or 

(B)  Any  housing  program  obligation 
issued  under  section  11(b)  of  the  United 
States  Housing  Act  of  1937. 

(2)  Innocent  mistake.  An  issue  will  not 
fail  to  meet  the  requirements  of  this 
section  merely  because  of  an 
inadvertent,  insubstantial  error  (e.g.,  in 
arithmetic)  if  the  error  is  corrected 
within  a  reasonable  period  of  time  after 
the  error  is  discovered  or  should  have 
been  discovered  by  the  exercise  of 
reasonable  diligence. 

(b)  Definitions.  For  purposes  of  this 
section  the  following  definitions  apply: 

(1)  Industrial  development  bond.  The 
term  "industrial  development  bond" 
shall  have  the  meaning  given  it  by 
section  103(b)(2)  and  S  1.103-7. 

(2)  Nonpurpose  obligations,  (i)  The 
term  "nonpurpose  obligation"  means 
any  security  (as  defined  in  S  1.103- 
13(b](4)(ii))  or  any  obligation  (as  deHned 
in  §  1.103-13  (b)(4)(iii))  other  than  an 
obligation  described  in  section  103(a)  in 
which  gross  proceeds  of  an  issue  are 
invested  and  which  is  not  acquired  to 
carry  out  the  governmental  purpose  of 
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the  issue.  See  i  1.103-13fb)(4)(iv)(A)  for 
rules  deflninjt  the  govemmental  purpose 
of  the  issue.  Thus,  for  example,  acquired 
obligations  (as  defined  in  i  l.lOd- 
13(b)(4)(i))  purchased  with  the  gross 
proceeds  of  an  issue  that  are  invested  in 
a  reasonably  required  reserve  or 
replacement  fund  are  nonpurpose 
obligations. 

(ii)  In  determining  the  nonpurpose 
obligations  in  which  gross  proceeds  of 
an  issue  are  invested,  nonpurpose 
obligations  not  purchased  with  the  gross 
proceeds  of  the  issue  may  not  be 
allocated  to  such  proceeds. 

(3)  Yield.  Except  as  otherwise 
provided  in  this  section,  the  term  "yield" 
shall  have  the  meaning  given  it  by 
i  1.103-13(c)  except  that  the  yield  on  the 
issue  shall  be  determined  on  the  basis  of 
the  issue  price. 

(41  Issue  price.  The  term  "issue  price" 
shall  have  the  same  meaning  given  it  by 
sections  1273(b)  and  1274.  Thus,  in 
general,  such  term  means  the  initial 
offering  price  to  the  public  (not  mcluding 
bond  houses  and  brokers,  or  similar 
persons  or  organizations  acting  in  the 
capacity  of  underwriters  or  wholesalers) 
at  which  price  a  substantial  amount  of 
the  obligations  were  sold  or.  if  privately 
placed,  the  price  paid  by  the  first  buyer 
of  such  obligations  or  the  acquisition 
cost  of  the  first  buyer. 

(5)  Debt  service.  The  term  "debt 
service"  on  an  issue  for  any  bond  year 
means  the  scheduled  amount  of  interest 
and  amortization  of  principal  payable 
for  that  year  with  respect  to  the  issue. 
For  purposes  of  determining  the  debt 
service  on  an  issue,  there  shall  not  be 
taken  into  account  amounts  scheduled 
with  respect  to  any  obligation  (or 
portion  thereof)  that  has  been  retired 
before  the  beginning  of  the  bond  year. 

(6)  Gross  proceeds,  (i)  Except  as 
otherwise  provided  in  paragraph 
(d)(5)(ii).  the  term  "gross  proceeds" 
means: 

(A)  Original  proceeds  (as  defined  in 
8  1.103-1  itb)(2)(i)). 

(B)  Investment  proceeds  (as  defined  in 
5l.l03-13lb!(2){ii)). 

(C)  Transferred  proceeds  (as  defined 
in  S  1.103-14(eK2)(ii)). 

(D)  Amounts  treated  as  proceeds  of 
the  issue  under  9  1.103-13(g)  (relating  to 
invested  sinking  funds). 

(E)  Amounts  invested  in  a  reasonably 
required  reserve  or  replacement  fund  (as 
defined  in  S  1.103-14(d)). 

(F)  Securities  or  obligations  pledged 
as  security  for  payment  of  debt  service 
on  an  issue  by  an  ultimate  obligor  (or  a 
related  person),  the  issuer,  or  b^  a 
govemmental  unit  of  which  the  issuer  is 
a  part 


(G)  Amounts  received  with  respect  to 
acquired  purpose  obligations  (e.g.,  lease 
payments,  repayments  of  principal). 

(H)  Other  amounts  used  to  pay  debt 
service  on  the  issue,  and 

(I)  Other  amounts  received  as  a  result 
of  investing  the  amounts  described  in 
this  paragraph  (b)(6)(i)  with  respect  to 
an  issue 

For  purposes  of  this  section,  amounts 
received  from  the  investment  of  the 
gross  proceeds  of  an  issue  are 
investment  proceeds  regardless  of 
whether  such  amounts  are  commingled 
by  any  person  with  tax  or  other 
revenues. 

(ii)  The  following  example  illustrates 
the  application  of  this  subparagraph: 

Example.  On  January  3a  1985.  State  A 
issues  a  S5.000.000  issue  of  industrial 
development  bonds  with  a  term  of  30  years  at 
par  to  finance  the  acquisition  of  a 
manufacturing  facility  to  be  leased  to  X 
Corporation  for  30  years.  Issuance  costs  of 
$100,000  are  paid.  A  reasonably  required 
reserve  fund  is  funded  with  S250,000  of  the 
original  proceeds.  X  Corporation  makes 
semiannual  lease  payments  to  A  in  an 
amount  equal  to  the  debt  service  on  the 
bonds.  The  amounts  received  from  X  are 
placed  in  a  bona  fide  debt  service  fund  until 
such  amounts  are  needed  to  pay  debt  service. 
In  January.  1990,  X  sells  its  rights  under  the 
lease  to  an  unrelated  party  for  $10,000,000.  X 
places  S5.(WO,000  of  the  sales  proceeds  in  a 
fund  pledged  as  security  for  payment  of  debt 
service  on  the  isaue  and  invests  the  fund  in  a 
ma.aner  such  that  the  amount  in  the  fund  will 
be  sufficient  to  meet  the  debt  service  on  the 
bonds.  The  following  amounts  are  gross 
proceeds  of  the  issue:  $4,900,000  original 
proceeds,  all  earnings  on  the  reasonably 
required  reserve  fund,  all  lease  payments 
received  from  X.  all  earnings  on  the  bona  fide 
debt  service  fund,  and  $5,000,000  of  the 
proceeds  from  the  sale  by  X  of  iu  rights 
under  the  lease  and  the  income  earned  on  all 
of  these  amounts. 

(7)  Variable  rate  obligation.  The  term 
"variable  rate  obligation"  means  any 
obligation  the  yield  on  which,  under  the 
terms  of  the  obligation,  is  adjusted 
periodically  according  to  a  prescribed 
formula  such  that  the  yield  over  the  term 
of  the  obligation  cannot  be  determined 
on  the  date  of  issue. 

(8)  Issue  and  date  of  issue.  The  term 
"issue"  shall  have  the  same  meaning 
given  it  by  1 1.103-13(b)(10).  The  term 
"date  of  issue"  has  the  meaning  given  it 
by  S  1.103-13(b)(6).  A  loan  agreement 
pursuant  to  which  loan  proceeds  will  be 
advanced  periodically  is  treated  as  a 
single  issue  the  date  of  issue  of  which  is 
the  first  date  on  which  more  than  a  de 
minimis  amount  of  loan  proceeds  is 
advanced.  An  issue  that  is  a 
"multipurpose  issue"  (as  defined  in 

$  1.103-13(b)(9))  is  treated  as  separate 
issues  for  purposes  of  this  section. 


(9)  Bond  year.  The  term  "bond  year" 
with  respect  to  an  issue  means  the  1- 
year  period  beginning  on  the  day  after 
the  expiration  of  the  preceding  bond 
year  of  such  issue.  The  first  bond  year  of 
an  issue  begins  on  the  date  of  issue  and 
ends  1  year  later. 

(10)  Related  person.  The  term  "related 
person"  shall  have  the  same  meaning 
given  it  by  section  103(b)(6)(C)  and 

S  1.103-10(e). 

(11)  Computation  period.  The  term 
"computation  period"  means  each 
period  from  the  date  of  issue  through  the 
date  on  which  a  determination  of  the 
amount  described  in  paragraph  (d)(1)  is 
made. 

(c)  Maximum  nonpurpose 
investments — (1)  In  general.  Except  as 
otherwise  provided  in  this  paragraph,  an 
issue  meets  the  requirements  of  this 
paragraph  only  if — 

(i)  At  no  time  during  any  bond  year, 
does  the  aggregate  amount  of  gross 
proceeds  of  the  issue  invested  in 
nonpurpose  obligations  with  a  yield 
higher  than  the  yield  on  the  issue  exceed 
150  percent  of  the  debt  service  on  the 
issue  for  such  bond  year,  and 

(ii)  The  aggregate  amount  of  gross 
proceeds  of  the  issue  invested  in 
nonpurpose  obligations  with  a  yield 
higher  than  the  yield  on  the  issue  is 
promptly  and  appropriately  reduced  as 
the  amount  of  outstanding  obligations  of 
the  issue  is  reduced. 

For  purposes  of  paragraph  {c)(l)(ii),  the 
aggregate  amount  invested  in 
nonpurpose  obligations  with  a  yield 
higher  than  the  yield  on  the  issue  will  be 
considered  promptly  and  appropriately 
reduced  if,  beginning  in  the  first  bond 
year  ending  after  the  expiration  of  the 
temporary  period  for  original  proceeds 
described  in  paragraph  (c}(2)(i).  that 
amount  is  reduced  within  30  days  of  any 
redemption  of  obligations  resulting  in  a 
reduction  in  annual  debt  service  so  that 
after  such  reduction  the  issue  complies 
with  the  requirements  of  paragraph 
(c)(l)(i). 

(2)  Temporary  periods.  For  purposes 
of  this  paragraph,  the  aggregate  amount 
of  gross  proceeds  of  an  issue  invested  in 
nonpurpose  obligations  will  be 
determined  without  regard  to  gross 
proceeds  of  such  issue  while  such 
amounts  are: 

(i)  Invested  for  the  initial  temporary 
period  provided  in  S  1103-14  (b)(1)  until 
needed  for  accrued  interest  or  for  the 
govemmental  purpose  of  the  issue. 

(ii)  Contributed  to  a  bona  fide  debt 
service  fund  (as  defined  in  S  1. 103-13 
(b)(12))  and  invested  for  no  longer  than 
the  temporary  period  provided  in 
S  1.103-14  (b)(10). 
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(iii)  Invested  during  the  temporary 
period  described  in  §  1.103-14  {b)(8)  or 
S  1.103-14  (b)(12],  relating  to  amounts 
treated  as  proceeds  of  an  issue, 

(iv)  Invested  during  the  temporary 
period  described  in  §  1.103-14  (b)(9). 
relating  to  earnings  on  amounts  treated 
as  proceeds. 

(v)  Invested  during  the  temporary 
period  described  in  5  1.103-14  (b)(6). 
relating  to  investment  proceeds. 

(vi)  Invested  during  the  temporary 
period  provided  in  §  1.103-14  (e)(3), 
relating  to  refunding  issues,  or 

(vii)  Deposited  in  a  revolving  fund  (as 
deHned  in  S  1.103-14  (b)(ll)). 

(3)  Valuation  of  nonpurpose 
obligations.  For  purposes  of  this 
paragraph,  in  determining  the  aggregate 
amount  of  gross  proceeds  of  an  issue 
invested  in  nonpurpose  obligations, 
each  nonpurpose  oblisation  in  which 
gross  proceeds  of  an  issue  are  invested, 
including  an  obligation  or  security  that 
was  not  a  nonpurpose  obligation  when 
acquired  but  that  becomes  a  nonpurpose 
obligation  with  respect  to  an  issue  [e.g., 
obligations  pledged  as  security  for  the 
issue),  shall  be  valued  as  if  acquired  for 
its  fair  market  value  at  the  time  such 
obligation  or  security  becomes  a 
nonpurpose  obligation  of  such  issue.  In 
addition,  the  yield  on  such  nonpurpose 
obligation  shall  be  determined  based  on 
such  fair  market  value.  The  issuer  must 
value  nonpurpose  obligations  as     » 
described  above  on  the  date  acquired 
and  need  not  revalue  such  obligations 
unless  the  bond  indenture  or  related 
documents  require  such  obligations  to 
be  revalued  according  to  their  fair 
market  value. 

(4)  Variable  rate  obligations,  (i)  For 
purposes  of  this  paragraph,  the  yield 
and  the  debt  service  on  an  issue 
containing  a  variable  rate  obligation  will 
be  determined  by  assuming  that  the  rate 
of  interest  on  such  obligation  will  be — 

(A)  For  the  first  bond  year,  the  initial 
rate  of  interest  for  such  obligation  as 
determined  under  the  prescribed 
formula  on  the  date  of  issue  (without 
regard  to  any  Hxed  rate  initially 
applicable  to  such  obligation),  and 

(B)  For  any  subsequent  bond  year,  the 
weighted  average  rate  of  interest  for 
such  obligation  during  the  preceding 
bond  year. 

The  determination  of  debt  service  on  an 
issue  must  be  made  on  the  first  day  of 
each  bond  year.  An  issue  containing 
variable  rate  obligations  will  not  be 
treated  as  failing  to  satisfy  the 
requirements  of  paragraph  (c)(l)(i)  if, 
after  the  expiration  of  the  temporary 
period  for  original  proceeds  described  in 
paragraph  (c)(2)(i),  the  nonpurpose 
obligations  with  a  yield  higher  than  the 


yield  on  the  issue  in  excess  of  150 
percent  of  the  debt  service  on  the  issue 
are  disposed  of  within  30  days  of  the 
annual  determination  of  the  debt  service 
on  the  issue  and  within  30  days  of  any 
redemption  of  obligations  resulting  in  a 
reduction  in  annual  debt  service. 

(ii)  For  purposes  of  this  paragraph,  the 
yield  on  a  nonpurpose  obligation  that  is 
a  variable  rate  obligation  shall  be 
determined  on  the  date  the  nonpurpose 
obligation  is  acquired  and  on  the  first 
day  of  each  bond  year  by  assuming  that 
the  rate  of  interest  will  Ife  the  wei^ted 
average  rate  of  interest  for  such 
obligation  during  the  preceding  1  year 
period  (or  portion  thereof  in  which  the 
obligation  was  outstanding).  With 
respect  to  a  nonpurpose  obligation 
purchased  on  its  date  of  issue,  the  yield 
for  the  Hrst  bond  year  shall  be 
determined  by  assuming  that  the  rate  of 
interest  will  be  the  initial  rate  of  interest 
for  such  obligation  as  determined  under 
the  prescribed  formula  on  the  date  of 
issue  (without  regard  to  any  Hxed  rate 
initially  applicable  to  such  obligation). 

(iii)  The  following  examples  illustrate 
the  application  of  this  paragraph  (c)(4): 

Example  (l).  On  March  1. 1987,  County  X 
issues  a  $5,000,000  issue  of  industrial 
development  bonds  with  a  term  of  30  years. 
The  obligations  comprising  the  issue  are 
variable  rate  obligations  the  interest  on 
which  is  adjusted  every  30  days  according  to 
a  formula  prescribed  in  the  bond  indenture 
such  that  the  yield  of  the  obligations  over 
their  terms  cannot  be  determined  on  the  date 
of  issue.  County  X  immediately  loans  the 
original  proceeds  of  the  issue  to  Corporation 
W.  A  reasonably  required  reserve  fund  is 
funded  with  $500,000  of  the  original  proceeds. 
All  of  the  proceeds  allocated  to  the  reserve 
fund  are  used  to  acquire  nonpurpose 
obligations  earning  8  percent.  No  other 
nonpurpose  obligations  are  acquired.  On 
March  1. 1987,  the  yield  on  the  County  X 
obligations  is  7  percent.  During  the  first  bond 
year  (i.e.,  March  1, 1987.  through  February  29, 
1988]  and  the  second  bond  year,  no  principal 
payments  are  scheduled  to  be  made.  Interest 
payments  on  the  issue  are  scheduled  for 
September  1, 1987,  and  March  1. 1988. 
Regardless  of  the  actual  rate  of  interest  on 
the  issue  during  the  first  bond  year,  both 
County  X  and  Corporation  W  must  assume, 
for  purposes  of  paragraph  (c),  that  the  rate  of 
interest  will  be  7  percent  throughout  the  first 
bond  year  Thus,  the  debt  service  on  the  issue 
for  the  first  bond  year  is  assumed  to  be 
S350.000.  During  the  first  bond  year  up  to 
$525,000  (i.e..  150  percent  of  $350,000)  of  the 
gross  proceeds  of  the  issue  may  be  invested 
in  nonpurpose  obligations  with  a  yield  in 
excess  of  7  percent.  Since  only  $500,000  of  the 
gross  proceeds  of  the  issue  are  invested  in 
nonpurpose  obligations  with  a  yield  in  excess 
of  7  percent,  the  issue  meets  the  requirements 
of  paragraph  (c)(l)(i)  during  the  first  bond 
year 

Example  (2).  The  facts  are  the  same  as  in 
example  (1),  except  that  during  the  first  bond 
year  the  weighted  average  rate  at  which 


interest  was  earned  was  6  percent.  The  issue 
does  not  fail  to  meet  the  requirements  of 
paragraph  (c)(l](i)  for  the  first  bond  year.  The 
determination  of  the  debt  service  on  the  issue 
for  the  second  bond  year  must  be  based  on 
the  weighted  average  interest  rate  at  which 
interest  was  paid  during  the  first  bond  year. 
Thus,  it  is  assumed  that  the  scheduled 
amount  of  interest  to  be  paid  during  the 
second  bond  year  is  $300,000.  In  order  to 
comply  with  the  requirements  of  paragraph 
(c)(l)(i)  during  the  second  bond  year.  $50,000 
worth  of  nonpurpose  obligations  must  be 
disposed  of  within  30  days  of  the  end  of  the 
first  bond  year. 

(5)  No  disposition  in  case  of  loss,  (i) 
Nonpurpose  obligations  subject  to  the 
maximum  investment  rule  of  paragraph 
(c)(1)  need  not  be  sold  or  disposed  of  if 
the  sale  or  disposition  would  result  in 
the  realization  of  a  loss  for  Federal 
income  tax  purposes  that  exceeds  the 
amount  that  would  be  paid  to  the  United 
States  pursuant  to  paragraph  (d)  (but  for 
such  sale  or  disposition)  at  the  time  of 
such  sale  or  disposition  (not  including 
amounts  that  had  been  previously  paid 
to  the  United  States)  if  a  payment  under 
paragraph  (d)  were  due  at  such  time. 

(ii)  Paragraph  (c)(5)(i)  shall  not  apply 
to  the  extent  that  other  nonpurpose 
obligations  acquired  with  the  gross 
proceeds  of  the  issue  may  be  sold  or 
disposed  of  without  incurring  a  loss  in 
excess  of  the  amount  that  would  be  paid 
to  the  United  States  pursuant  to 
paragraph  (d)  (but  for  such  sale  or 
disposition)  at  the  time  of  such  sale  or 
disposition  if  a  payment  under 
paragraph  (d)  were  due  at  such  time.  In 
addition,  with  respect  to  any 
nonpurpose  obUgation  that  (under  the 
rule  described  in  paragraph  (c)(5)(i)) 
need  not  be  sold  or  disposed  of. 
paragraph  (c)(5)(i)  shall  cease  to  apply 
30  days  after  the  last  day  of  the  first 
computation  period  ending  thereafter  on 
which  the  obligation  can  be  sold  or 
disposed  of  without  incurring  a  loss  in 
excess  of  the  amount  that  would  be  paid 
to  the  United  States  pursuant  to 
paragraph  (d)  (but  for  such  sale  or 
disposition)  if  a  payment  under 
paragraph  (d)  were  due  at  such  time.  For 
purposes  of  this  paragraph  (c)(5). 
nonpurpose  obligations  in  which  gross 
proceeds  of  an  issue  are  invested  will 
not  be  treated  as  a  single  issue  of 
obligations.  Thus,  for  example,  if  an 
issuer  uses  the  proceeds  of  an  issue  to 
acquire  2  blocks  of  nonpurpose 
obligations  (such  as,  for  example.  United 
States  Treasury  obligations)  at  different 
times,  or  with  different  interest  rates  or 
maturity  periods  for  each  block,  the  2 
blocks  of  nonpurpose  obligations  will  be 
treated  as  separate  nonpurpose 
obligations  for  purposes  of  this 
paragraph  (c)(5). 
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(iii)  The  following  examples  illustrate 
the  application  of  this  paragraph  (cK5): 

Example  (If.  On  Janudry  1.  1966,  X  issued 
an  issue  of  industrial  development  bonds.  A 
reasonably  required  reserve  fund  is  funded 
with  a  portion  of  the  gross  proceeds  of  the 
issue,  and  such  proceeds  are  invested  at  the 
same  time  in  identical  obligations  of  the 
United  States  Treasury  (in  S5.000 
denominations)  with  a  yield  higher  than  the 
yield  on  the  issue.  These  obligations  were 
purchased  on  |anuary  1. 1966.  for  Si  ,000.000 
(fair  market  value).  On  January  1, 1991,  it  is 
delennined  that,  due  to  the  redemption  of 
obligations  resulting  in  a  reduction  in  annual 
debt  service,  the  maximum  amount  of  gross 
proceeds  that  may  be  invested  in  nonpurpose 
obligations  with  a  yield  higher  than  the  yield 
on  the  issue  is  SaoO.OOO.  Therefore.  S200,000  of 
the  Treasury  obligations  must  be  disposed  of. 
X  has  not  made  any  payments  to  the  United 
States  under  paragraph  (d).  On  January  1. 
1991.  X  determines  that,  under  this  paragraph 
(d).  it  must  pay  to  the  United  States  S30.U00. 
On  January  1.  1991.  Treasury  obligations  held 
in  the  reasonably  required  reserve  fund  that 
were  acquired  for  $200,000  can  be  sold  for 
only  Si 60.000.  Thus,  a  sale  of  these 
obligations  in  order  to  satisfy  the 
requirements  of  paragraph  (c)(1)  will  result  in 
the  realization  of  a  loss  for  Federal  income 
lax  purposes  in  excess  of  the  amount 
required  to  be  paid  to  the  United  States. 
Under  paragraph  (c)(5).  X  need  not  sell  any  of 
the  nonpurpose  obligations,  since  such  a  sale 
would  result  in  a  loss  in  excess  of  the  amount 
that  is  required  to  be  paid  to  the  United 
States. 

Example  (2).  On  March  15. 1987.  Z  issues 
an  issue  of  industrial  development  bends.  On 
March  15. 1987,  a  reasonably  required  reserve 
fund  is  funded  with  a  portion  of  the  gross 
proceeds  of  the  issue,  and  such  proceeds  are 
invested  in  (i)  identical  obligations  of  the 
United  States  Treasury  (in  $5,000 
denominations)  with  a  yield  higher  than  the 
yield  on  the-issue.  which  were  purchased  at 
the  same  time  for  $300,000  (par)  and  (ii)  other 
identical  nonpurpose  obligations  with  a  yield 
higher  than  the  yield  on  the  issue  which  were 
purchased  at  the  same  time  for  $250,000  (par). 
Both  the  Treasury  obligations  and  the  other 
nonpurpose  obligations  were  acquired  at  a 
cost  equal  to  their  fair  market  value.  On 
March  15. 1997.  it  is  determined  that,  due  to 
redemption  of  obligations  resulting  in  a 
reduction  in  annual  debt  service,  the 
maximum  amount  of  gross  proceeds  that  may 
be  invested  in  nonpurpose  obligations  with  a 
yield  higher  than  the  yield  on  the  issue  is 
$300,000.  Z  has  not  made  a  payment  under 
paragraph  (d)  within  the  preceding  5  years.  Z 
determines  that,  under  paragraph  (d),  if  must 
pay  to  the  United  States  $50,000.  At  this  time 
the  Treasury  obligations  can  be  sold  for  80 
percent  of  par  and  the  other  nonpurpose 
obligations  for  92  percent  of  par.  If  all  of  the 
Treasury  obligations  are  sold  to  comply  with 
the  maximum  nonpurpose  investment  rule,  a 
loss  in  excess  of  the  amont  required  to  be 
paid  to  the  United  States  would  be  realized. 
Therefore,  Z  is  not  required  to  dispose  of  any 
of  the  Treasury  obligations.  Z  must,  however, 
dispose  of  the  other  nonpurpose  obligations. 
Although  Z  will  realize  a  loss  on  this  sale,  the 
amount  of  the  loss  is  not  in  excess  of  the 


amount  that  Z  is  required  to  pay  to  the 
United  States. 

(d)  Rebate  requirement— (\)  In 
general.  Except  as  otherwise  provided  in 
this  paragraph,  an  issue  meets  the 
requirements  of  this  paragraph  only  if 
an  amount  equal  to  the  sum  of — 

(i)  The  excess  of — 

(A)  The  aggregate  amount  earned 
from  the  date  of  issue  on  all  nonpurpose 
obligations  in  which  gross  proceeds  of 
the  issue  are  invested  (other  than 
amounts  attributable  to  an  excess 
described  in  this  paragraph  (d)(l)(i)), 
•ver 

(B)  The  amount  that  would  have  been 
earned  if  the  yield  on  such  nonpurpose 
obligations  (other  than  amounts 
attributable  to  an  excess  described  in 
this  paragraph  (d)(l)(i)]  had  been  equal 
to  the  yield  on  the  issue,  plus 

(ii)  Any  income  attributable  to  the 
excess  described  in  paragarph  (d)(l)(i), 
is  calculated  in  accordance  with  the 
requirements  of  this  paragraph  and  is 
paid  to  the  United  States  in  accordance 
with  the  requirements  of  paragraph  (e) 
by  the  issuer  or  a  person  acting  on 
behalf  of  the  issuer. 

(2)  Calculation  of  rebate  amount,  (i)  In 
determining  the  amount  described  in 
paragraph  (d)(l)(i)(A),  except  as 
otherwise  provided  in  paragraph 
(d)(2)(ii),  the  aggregate  amount  earned 
on  nonpurpose  obligations  shall  include 
all  income  realized  under  Federal 
income  tax  accounting  principles 
(whether  or  not  the  person  earning  such 
income  is  subject  to  Federal  income  tax) 
with  respect  to  such  obligations  and 
with  respect  to  the  reinvestment  of 
investment  receipts  from  such 
obligations  (without  regard  to  the 
transaction  costs  incurred  in  acquiring, 
carrying,  selling,  or  redeeming  such 
obligations).  Such  income  shall  include, 
for  example,  gain  or  loss  realized  on  the 
disposition  of  such  obligations  (without 
regard  to  when  such  gains  are  taken  into 
account  under  section  453)  and  income 
under  section  1272.  In  addition,  if  any 
nonpurpose  obligation  is  retained  after 
retirement  of  an  issue,  any  unrealized 
gain  or  loss  as  of  the  date  of  retirement 
of  that  issue  must  be  taken  into  account 
in  calculating  the  aggregate  amount 
earned  on  nonpurpose  obligations. 

(ii)  In  determining  the  amount 
described  in  paragraph  (d)(l](i),  an 
obligation  or  security  shall  be  treated  as 
acquired  for  its  fair  market  value  at  the 
time  it  becomes  a  nonpurpose 
obligation,  so  that  gain  or  loss  on  the 
disposition  of  such  an  obligation  or 
security  shall  be  computed  with 
reference  to  such  fair  market  value  as  its 
adjusted  basis. 

(iii)  In  determining  the  amount 
described  in  paragraph  (d)(l)(i](B),  the 


yield  on  an  issue  shall  be  determined 
based  on  the  actual  yield  of  such  issue 
during  the  period  between  the  date  of 
issue  and  the  date  the  computation  is 
made  (with  adjustments  for  discount  or 
premium), 

(iv)  In  determining  the  amoimt 
described  in  paragraph  (d](l)(ii).  all 
income  attributable  to  the  excess 
described  in  paragraph  (d)(l)(i)  must  be 
taken  into  account,  whether  or  not  that 
income  exceeds  the  yield  on  the  issue, 
and  may  not  be  treated  as  "negative 
arbitrage." 

(v)  The  following  examples  illustrate 
the  application  of  this  paragraph  (d)(2): 

Example  (1).  On  December  1. 1985. 
Authority  T  issues  a  $1,000,000  issue  of 
industrial  development  bonds  described  in 
section  103(b)(4)(C)  the  proceeds  of  which 
will  be  loaned  to  Corporation  F.  F  owns 
United  States  Treasury  obligations  that  will 
be  pledged  aa  collateral  for  the  Authority  T 
issue.  Under  the  terms  of  the  pledge.  F  cannot 
dispose  of  any  of  the  Treasury  obligations 
while  Ts  bonds  are  outstanding  except  to 
pay  bondholders.  Thus,  the  bondholders  are 
reasonably  assured  that  this  collateral  will  be 
available  if  needed  to  pay  debt  service,  even 
if  T  or  F  encounter  financial  difficulties.  F 
acquired  the  pledged  securities  several  years 
earlier  at  their  par  value  ($1,000,000).  If  the 
Treasury  obligations  were  sold  by  F  on 
December  1, 1965,  for  their  fair  market  value, 
the  securities  would  sell  at  80  percent  of  their 
par  value  ($800,000).  For  purposes  of  this 
section,  the  Treasury  obligations  pledged  by 
F  are  treated  as  acquired  at  a  cost  equal  to 
$800,000.  Thus,  the  amount  described  in 
paragraph  (d)(l)(i)(B)  with  respect  to  the 
gross  proceeds  of  the  issue  invested  in  the 
Treasury  obligations  is  equal  to  the  amount 
that  would  have  been  earned  if  $800,000  had 
been  invested  at  a  rate  equal  to  the  yield  on 
the  issue.  In  addition,  if  the  Treasury 
obligations  are  later  sold  for  $800,000  the  loss 
realized  by  F  does  not  reduce  the  amount 
required  to  be  paid  to  the  United  States  under 
this  paragraph  (d). 

Example  (2).  On  December  1, 1985, 
Authority  TT  issues  a  $5,000,000  issue  of 
fixed  rate  industrial  development  bonds 
described  in  section  103(b)(4)(C),  the 
proceeds  of  which  will  be  loaneid  to 
Corporation  FF.  The  yield  on  the  issue  is  9 
percent.  FF  owns  $500,000  of  United  States 
Treasury  obligations.  These  United  States 
Treasury  obligations  will  be  pledged  as 
collateral  for  the  issue.  Gross  proceeds  of  the 
issue  are  not  invested  in  any  other 
nonpurpose  obligations.  FF  acquired  the 
pledged  securities  several  years  before  the 
date  of  issue  at  100  percent  of  par  value,  and 
their  yield  based  on  the  original  purchase 
price  is  8  percent.  If  the  United  States 
Treasury  obligations  were  sold  by  FF  on 
December  1, 1985,  for  their  fair  market  value, 
such  obligations  would  sell  at  60  percent  of 
their  par  value.  For  purposes  of  paragraph 
(d),  the  United  States  Treasury  obligations 
pledged  by  FF  are  treated  as  acquired  at  a 
cost  equal  to  80  percent  of  their  par  value.  FF 
computes  the  amount  described  in  paragraph 
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(d)  at  the  close  of  each  bond  year.  The 
amount  earned  on  the  United  States  Treasury 
obligations  during  the  first  computation 
period.  December  1, 1985,  through  November 
30. 1986.  is  $40,000.  The  amount  that  would 
have  been  earned  during  this  period  if 
$400,000  (80  percent  of  $500,000)  had  been 
invested  at  the  yield  on  the  issue  is  $36,000. 
The  amount  described  in  paragraph  (d)(l)(i) 
is  $4,000. 

(3)  Frequency  of  determinations. 
Determinations  of  the  amounts 
described  in  paragraph  (d)(1)  shall  be 
made  at  least  every  year  and  upon 
retirement  of  the  last  obligation  of  the 
issue.  For  example,  if  at  the  end  of  the 
first  bond  year  the  earnings  on 
nonpurpose  obligations  exceed  the 
amount  that  would  have  been  earned  if 
the  yield  on  such  obligations  has  been 
equal  to  the  yield  on  the  issue,  such 
excess  constitutes  an  excess  described 
in  paragraph  (d)(l)(i).  In  the  following 
year,  all  income  attributable  to  such 
excess  must  be  taken  into  account. 
Records  of  the  determinations  required 
by  this  paragraph  must  be  retained  by 
the  issuer  or  a  person  acting  on  behalf  of 
the  issuer  until  6  years  after  the 
retirement  of  the  last  obligation  of  the 
issue. 

(4)  Special  rule  for  bono  fide  debt 
service  fund,  (i)  Except  as  otherwise 
provided  in  this  paragraph  (d)(4),  in 
determining  the  amounts  described  in 
paragraph  (d)(1)  (i)  and  (ii),  any  amount 
earned  on  a  bona  fide  debt  service  fund 
(as  defined  in  S  1.103-13(b)(12))  and 
amounts  earned  on  such  amounts,  if 
allocated  to  the  bona  fide  debt  service 
fund,  shall  not  be  taken  into  account  if 
the  gross  earnings  on  such  fund  for  the 
bond  year  is  less  than  $100,000.  For 
purposes  of  this  paragrapih  (d)(4),  the 
term  "gross  earnings"  means  the 
ai^gregate  amount  earned  on  the 
nunpurpose  obligations  in  which  the 
gross  proceeds  contributed  to  the  bona 
fide  debt  service  fund  are  invested, 
including  amounts  earned  on  such 
amounts  if  allocated  to  the  bona  fide 
debt  service  fund.  Nevertheless,  the 
issuer  may  elect  to  take  into  account 
such  aggregate  amounts  earned  on  a 
bona  nde  debt  service  fund  for  this 
purpose  by  making  an  irrevocable 
election  on  the  date  of  issue  in  the  bond 
indenture  or  a  related  document.  Absent 
such  an  election,  such  amount  may  not 
be  taken  into  account  in  determining  the 
amount  required  to  be  paid  to  the  United 
States. 

(ii)  If  more  than  one  bona  fide  debt 
service  fund  is  established  for  an  issue, 
all  such  funds  are  treated  as  a  single 
fund  for  purposes  of  this  paragraph 
(d)(4).  A  bona  fide  debt  service  fund  for 
two  or  more  issues  is  treated  as 
consisting  of  separate  bona  fide  debt 


service  funds  for  each  issue,  and  the 
portion  of  the  bona  fide  debt  service 
fund  allocable  to  each  issue  is  to  be 
determined  in  the  manner  prescribed  in 
S  1.103-13(g)(6). 

(5)  Temporary  investments,  (i) 
Notwithstanding  the  other  requirements 
of  this  paragraph  (d),  an  issue  shall  be 
treated  as  meeting  the  requirements  of 
section  103(c)(6)(D)  and  this  paragraph 
(d)  if  the  gross  proceeds  of  the  issue  are 
expended  for  the  governmental  purpose 
for  which  the  issue  was  issued  within  6 
months  after  the  date  of  issue.  Whether 
proceeds  are  expended  for  the 
governmental  purpose  for  which  the 
issue  was  issued  is  to  be  determined  by 
the  ultimate  use  of  such  proceeds.  For 
purposes  of  this  paragraph  (d)(5),  gross 
proceeds  used  to  redeem  outstanding 
obligations  of  the  issue  are  considered 
to  be  expended  for  the  governmental 
purpose  for  which  the  obligations  were 
issued.  For  purposes  of  this  paragraph 
(d)(5),  if  gross  proceeds  of  an  issue 
cease  to  be  proceeds  of  that  issue  under 
S  1.103-14(e)(2)(ii)  (transferred 
proceeds)  due  to  the  refunding  of  that 
issue,  they  are  not  considered  expended 
.  for  the  governmental  purpose  for  which 
the  issue  being  refunded  was  issued; 
both  the  prior  issue  and  the  refunding 
issue  may,  however,  be  treated  as 
meeting  the  requirements  of  this 
paragraph  (d)  pursuant  to  this  paragraph 
(d)(5)(i)  if  the  gross  proceeds  of  such 
issues  are  expended  for  the 
governmental  purposes  of  such  issues 
within  6  months  of  the  appropriate  dates 
of  issue  as  determined  in  paragraph 
(d)(5)(iii). 

(ii)  For  purposes  of  this  paragraph 
(d)(5),  gross  proceeds  in  a  bona  fide  debt 
service  fund  shall  not  be  considered 
gross  proceeds.  Thus,  an  issue  may  be 
treated  as  meeting  the  requirements  of 
this  paragraph  (d)  pursuant  to  paragraph 
(d)(5)(i)  even  though  a  bona  fide  debt 
service  fund  is  maintained  for  the  issue 
throughout  its  term.  This  paragraph 
(d)(5){ii)  does  not  apply  to  gross 
proceeds  in  any  other  fund. 

(iii)  For  purposes  of  this  paragraph 
(d)(5),  in  order  for  transferred  proceeds 
to  be  considered  expended  within  6 
months  after  the  date  of  issue,  such 
proceeds  must  be  expended  for  the 
governmental  purpose  for  which  the 
prior  issue  was  issued  not  later  than  6 
months  after  the  date  of  issue  of  the 
prior  issue  or,  in  the  case  of  a  series  of 
refunding  issues,  6  months  after  the  date 
of  issue  of  the  original  issue  to  provide 
the  facility  being  financed.  With  respect 
to  a  multipurpose  issue,  the  preceding 
sentence  shall  only  apply  to  the  portion 
of  the  issue  treated  as  a  refunding  issue. 

(iv)  If,  during  the  6-month  period 
following  the  date  of  issue,  all  of  the 


gross  proceeds  of  the  issue  available 
during  that  period  are  expended  for  the 
governmental  purpose  of  the  issue  and  it 
is  not  anticipated  that  any  other  gross 
proceeds  will  arise  during  the  remainder 
of  the  term  of  the  issue^that  gross 
proceeds  actually  become  available 
following  the  end  of  the  initial  6-month 
period  will  not,  in  itself,  cause  the  issue 
to  fail  to  satisfy  the  requirements  of 
paragraph  (d)(1).  The  preceding 
sentence  will  apply  only  if  the  amount 
described  in  paragraph  (d)(1)  earned 
with  respect  to  the  gross  proceeds  that 
arise  following  the  end  of  the  initial  6- 
month  period  is  paid  to  the  United 
States  in  accordance  with  the 
requirements  of  paragraph  (e);  no 
payment  will  be  required  with  respect  to 
gross  proceeds  expended  during  the  6- 
month  period  following  the  date  of  issue. 
For  example,  if  the  gross  proceeds  of  an 
issue  are  expended  for  the  governmental 
purpose  of  the  issue  within  6  months  of 
the  date  of  issue  but  subsequently  the 
facility  is  sold  and  the  sale  proceeds  are 
placed  in  a  fund  that  will  be  used  to  pay 
principal  and  interest  on  the  issue,  the 
issue  will  be  considered  to  meet  the 
requirements  of  paragraph  (d)(1)  if  the 
amounts  described  in  paragraph  (d)(1) 
earned  with  respect  to  the  sale  proceeds 
are  paid  to  the  United  States  in 
accordance  with  the  requirements  of 
paragraph  (e). 

(v)  The  following  examples  illustrate 
the  application  of  this  paragraph  (d)(5): 

Example  (1).  On  August  1, 1985,  County  C 
issues  industrial  developmnent  bonds  to 
provide  an  airport  as  described  in  section 
103(b)(4)(D).  On  August  1. 1985.  County  C 
loans  the  proceeds  of  the  issue  to 
Corporation  L  a  non-exempt  entity  that  will 
have  the  airport  constructed  and  use  the 
completed  facility  in  its  trade  or  business. 
Prior  to  February  2. 1988,  L  does  not  expend 
all  of  the  gross  proceeds  of  the  issue  for 
purposes  of  constructing  the  airport.  The 
gross  proceeds  of  the  issue  have  not  been 
expended  for  the  governmental  purpose  for 
which  the  bonds  were  issued  within  6  months 
of  the  date  of  issue  because,  in  determining 
whether  the  proceeds  were  expended  for  the 
governmental  purpose  within  6  months  of  the 
date  of  issue,  the  ultimate  use  of  such 
proceeds  must  be  examined.  Thus,  regardless 
of  the  fact  that  County  C  loaned  the  gross 
proceeds  to  L  within  6  months  of  the  date  of 
issue,  the  gross  proceeds  were  not  used  to 
construct  the  airport  until  after  February  1, 
1986. 

Example  (2).  On  December  29. 1984,  State  B 
issues  a  $5,000,000  issue  of  short-term  bond 
anticipation  notes  to  construct  a  pollution 
control  facility,  as  described  in  section 
103(b)(4)(F).  The  original  proceeds  of  the 
issue  are  placed  in  a  construction  fund  and 
are  to  be  disbursed  over  the  next  3  years  as 
necessary  to  pay  the  costs  of  construction. 
On  )une  30, 1985,  B  issues  a  $5,000,000  issue 
of  obligations  the  proceeds  of  which  are  to  be 
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used  to  refund  the  December  29. 1984.  issue. 
On  June  30. 1985.  Stale  B  uses  the  proceeds  of 
the  refunding  issue  to  discharge  the  portion  of 
the  prior  issue  then  outstanding.  As  of  |une 
30. 1985.  the  proceeds  of  the  [}ecember  29. 

1984.  issue  become  proceeds  of  the  June  30. 

1985.  issue.  On  |uneiD.  1985.  S2.000.000 
remains  in  the  construction  fund.  The  |une  30. 
1985.  refunding  issue  does  not  qualify  for  the 
temporary  investment  exception  to  the  rebate 
requirement  since  all  of  the  gross  proceeds  of 
the  issue  were  not  expended  within  6  months 
of  the  date  of  issue  of  the  prior  issue. 

Example  (3).  The  facts  are  the  same  as  in 
Example  (2)  except  that  the  December  29. 
1984.  issue  is  refunded  on  March  1. 1985; 
within  6  months  of  December  29. 1984.  the 
gross  proceeds  of  the  March  1.  19ti5.  issue  is 
expended  on  construction  of  the  pollution 
control  facility.  The  March  1. 1985.  issue 
qualifles  for  the  temporary  investment 
exception  to  the  rebate  requirement,  provided 
that  no  additional  gross  proceeds  arise. 

(6)  Prohibited  payments — (i)  In 
general.  An  issue  does  not  meet  the 
requirements  of  this  paragraph  (d)  if  a 
prohibited  payment  is  made.  A 
prohibited  payment  is  the  payment,  or 
agreement  to  pay.  to  a  party  other  than 
the  United  Stales  an  amount  that  is 
required  to  be  paid  to  the  United  States 
by  entering  into  a  transaction  that 
reduces  the  amount  described  in 
paragraph  (d)(1)  (i)(A)  or  (ii)  because 
such  transaction  results  in  a  smaller 
profit  or  a  larger  loss  than  would  have 
resulted  if  the  transaction  had  been  at 
aim's  length  and  had  the  yield  on  the 
issue  not  been  relevant  to  either  paiiy. 
For  example,  if  any  nonpuipose 
obligation  is  purchased  by  an  ultimate 
obligor  (or  a  related  person),  the  issuer, 
or  by  a  governmental  unit  of  which  the 
issuer  is  a  part,  for  an  amount  in  excess 
of  the  fair  market  value  of  such 
obligation,  the  excess  shall  be  treated  as 
a  prohibited  payment.  Whether  a 
nonpurpose  obligation  for  which  there  is 
an  established  market  is  purchased  or 
sold  for  an  amount  in  excess  of  its  fair 
market  value  shall  be  determined  in 
accordance  with  { l.l(»-13(c)(l)(iii)(B). 
The  purchase  of  a  United  States 
Treasury  obligation  directly  from  the 
United  States  Treasury  shall  be  treated 
as  acquired  for  an  amount  not  in  excess 
of  its  fair  market  value. 

(ii)  Certificates  of  deposit.  The 
purchase  or  sale  of  a  certiHcate  of 
deposit  issued  by  a  commercial  bank 
will  not  result  in  a  prohibited  payment  if 
the  price  at  which  it  is  purchased  or  sold 
is  the  bona  Tide  bid  price  quoted  by  a 
dealer  who  maintains  an  active 
secondary  market  in  such  certificates  of 
deposit.  If  there  is  no  active  secondary 
market  in  such  certificates  of  deposit, 
the  purchase  or  sale  of  a  certificate  of 
deposit  will  not  result  in  a  prohibited 
payment  if  the  certificate  of  deposit  has 
a  yield:  (A)  As  high  or  higher  than  the 


yield  on  comparable  obligations  trade 
on  an  active  secondary  market,  as 
certified  by  a  dealer  who  maintains  such 
a  market,  and  (B)  as  high  or  higher  than 
the  yield  available  on  comparable 
obligations  offered  by  the  United  States 
Treasury.  The  certification  described  in 
the  preceding  sentence  must  be 
executed  by  a  dealer  who  maintains  an 
active  secondary  market  in  comparable 
certificates  of  deposit  and  must  be 
based  on  actual  trades  adjusted  to 
reflect  the  size  and  term  of  that 
certificate  of  deposit  and  the  stability 
and  reputation  of  the  person  issuing  the 
certificate  of  deposit. 

(iii)  Investment  contracts.  Nonpurpose 
obligations  purchased  or  sold  pursuant 
to  an  investment  contract  [e.g.,  an 
agreement  to  deposit  gross  proceeds 
with  a  particular  bank,  with  the  deposits 
to  bear  interest  at  an  agreed  rate)  will 
not  result  in  a  prohibited  payment  if  (A) 
at  least  3  bids  on  the  investment 
contract  from  persons  other  than  those 
with  an  interest  in  the  issue  [eg., 
underwriters)  are  received,  (B)  a 
certification  is  provided  by  the  person 
whose  bid  is  accepted  stating  that, 
based  on  that  person's  reasonable 
expectations  on  the  date  that  the 
contract  is  entered  into,  nonpurpose 
obligations  will  not  be  purchased 
pursuant  to  the  investment  contract  at  a 
price  in  excess  of  thier  fair  market  value 
or  sold  pursuant  to  the  investment 
contract  at  a  price  less  than  their  fair 
market  value,  (C)  the  yteld  on  the 
investment  contract  is  at  least  equal  to 
the  yield  offered  under  the  highest  bid 
received  from  a  noninterested  party,  and 
(D)  the  yield  on  the  investment  contract 
is  at  least  equal  to  the  yield  offered  on 
similar  obligations  under  similar 
investment  contracts  [e.g.,  the  yield  on 
investment  contracts  entered  into  by 
issuers  of  qualified  mortgage  bonds). 

(e)  Payments — (1)  In  general.  The 
amount  required  to  be  paid  to  the  United 
States  under  paragraph  (d)(1)  shall  be 
paid  in  installments.  The  first  payment 
with  respect  to  an  issue  must  be  made 
not  later  than  30  days  after  the  end  of 
the  fifth  bond  year  of  such  issue;  each 
subsequent  payment  must  be  made  not 
later  than  5  years  after  the  preceding 
payment  was  due.  Each  installment 
must  be  in  an  amount  that  ensures  that 
at  least  90  percent  of  the  amount 
described  in  paragraph  (d)(1)  with 
respect  to  the  issue  as  of  the  close  of  the 
computation  period  will  have  been  paid 
to  the  United  States.  Not  later  than  30 
days  after  the  retirement  of  the  last 
obligation  of  the  issue,  the  issuer  shall 
pay  100  percent  of  the  aggregate  amount 
described  in  paragraph  (d)(1)  with 
respect  to  the  issue  not  therefore  paid  to 
the  United  States.  If  an  issue  is  refunded 


within  6  months  of  the  date  of  issue  and 
the  issuer  reasonably  anticipates  that 
the  prior  issue  will  qualify  for  the 
temporary  investments  exception  to  the 
rebate  requirement,  the  aggregate 
amount  described  in  paragraph  (d)(1) 
required  to  be  paid  to  the  United  States, 
if  any,  shall  not  be  due  until  30  days 
after  the  expiration  of  the  6-month 
period  following  the  appropriate  dates 
of  issue  of  the  prior  issue. 

(2)  Place  for  payments.  Each  payment 
of  an  installment  of  the  amount  required 
to  be  paid  to  the  United  States  under 
paragraph  (d)(1)  shall  be  filed  with  the 
Internal  Revenue  Service  Center. 
Philadelphia,  Pennsylvania  19255.  Each 
payment  shall  be  accompanied  by  a 
copy  of  the  Form  8038  filed  with  rt.spect 
to  the  issue  and  a  statement 
summarizing  the  issuer's  determination 
of  the  amount  required  to  be  paid  to  the 
United  States. 

(3)  Recovery  of  payments.  If  during 
any  computation  period  the  aggregate 
amount  earned  on  nonpurpose 
obligations  in  which  gross  proceeds  of 
the  issue  are  invested  is  less  than  the 
amount  that  would  have  been  earned  if 
the  yield  on  such  obligations  had  been 
equal  to  the  yield  on  the  issue,  the  issuer 
may  not  recover  such  deficit  from  an 
excess  previously  paid  to  the  United 
States. 

(4)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (e): 

Example  (1).  On  January  1, 1985.  Authority 
P  issues  a  $10,000,000  issue  of  industrial 
development  bonds  to  provide  an  airport  as 
described  in  section  103  (b)(4)(D)  and  the 
regulations  thereunder.  No  election  is  made 
to  take  earnings  on  the  bona  fide  debt  service 
fund  into  account  in  determining  the  amount 
required  to  be  paid  to  the  United  Stales.  The 
issue  consists  of  variable  rate  obligations  the 
interest  on  which  is  adjusted  every  7  days 
according  to  an  index  prescribed  in  the  bond 
indenture  such  that  the  yield  over  the  term  of 
the  issue  cannot  be  determined  on  the  date  of 
issue.  P  immediately  loans  the  original 
proceeds  of  the  issue  ($9,900,000)  to 
Corporation  Z,  the  intended  owner  of  the 
airport.  In  accordance  with  S  1.103-14  (b),  Z 
places  $8,800,000  of  the  original  proceeds  in  a 
construction  fund  and  invests  those  proceeds 
in  nonpurpose  obligations.  The  remainder  of 
the  original  proceeds  (Si. 100.000)  is  used  to 
fund  a  reasonably  required  reserve  fund  and 
is  invested  in  nonpurpose  obligations.  A  bona 
fide  debt  service  fund,  as  defined  in  §  1.103- 
13(b)(12).  will  be  maintained  for  the  issue.  On 
December  31. 1989.  Z  calculates  that  the 
aggregate  amount  earned  on  all  nonpurpose 
obligations  (other  than  nonpurpose 
obligations  acquired  with  gross  proceeds  in 
the  bona  fide  debt  service  fund  and  other 
than  reinvestments  of  nonpurpose  obligation 
receipts)  is  Sl.200,000.  The  amount  that  would 
have  been  earned  if  the  yield  on  all 
nonpurpose  obligations  (other  than 
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reinvestment  of  nonpurpose  obligation 
receipts)  in  which  gross  proceeds  of  the  issue 
were  invested  had  been  equal  to  the  yield  on 
the  issue  is  $1,000,000.  The  reinvestment  of 
nonpurpose  obligation  receipts  produced  an 
additional  Si 00.000  of  income.  During  each  of 
the  years  1985  through  1988,  the  gross 
earnings  on  the  bona  Fide  debt  service  fund 
did  not  exceed  SIOO.OOO.  During  1989. 
however,  the  gross  earnings  on  the  bona  fide 
debt  service  fund  were  S13S.000.  The  amount 
that  would  have  been  earned  if  the 
nonpurpose  obligations  in  which  the  gross 
proceeds  in  the  bona  Tide  debt  service  fund 
were  invested  during  1989  (other  than 
reinvestment  of  nonpurpose  obligation 
receipts)  had  been  invested  at  a  rate  equal  to 
the  yield  on  the  issue  is  $110,000.  Thus,  as  of 
December  31. 1989.  the  amount  described  in 
paragraph  (d)(1)  (other  than  amounts  that 
need  not  be  taken  into  account  under 
paragraph  (d)(4))  is  $325,000.  In  accordance 
with  the  requirements  of  paragraph  (d)  and 
(e).  on  January  15.  1990,  Z  pays  $292,500  to 
the  United  Slates.  As  of  January  15, 1990,  Z 
has  satisiHed  the  requirements  of  section  103 
(c)(6)(D)  and  paragraph  (d). 

Example  (2).  The  facts  are  the  same  as  in 
Example  (1).  During  the  period  January  1, 
1990.  through  December  31, 1994.  interest 
rates  increase  significantly.  As  of  December 
31. 1994.  the  amount  described  in  paragraph 
(d)(1)  for  the  period  January  1. 1985.  through 
December  31, 1994  (other  than  amounts  that 
need  not  be  taken  into  account  under 
paragraph  (d)(4),  is  $260,000.  Since  Z  has 
previously  paid  to  the  United  States  an 
amount  in  excess  of  $234,000  (90  percent  of 
S26O.00O),  Z  need  not  make  any  payments  to 
the  United  States  on  December  31,  1994,  in 
order  to  comply  with  paragraph  (d). 

(f]  Exemption  from  gross  income  of 
sum  rebatefi — (1)  In  general.  For  all 
purposes  of  the  Internal  Revenue  Code, 
gross  income  does  not  include  the 
amount  required  to  be  paid  to  the  United 
States  under  paragraph  (d)  of  this 
section.  The  preceding  sentence  does 
not  apply,  however,  to  any  amounts 
described  in  paragraph  (d)  that,  by 
reason  of  paragraph  (d]  (4)  or  (5),  are  not 
required  to  be  paid  to  the  United  States. 
Thus,  for  example,  where  the  gross 
earnings  on  a  bona  fide  debt  service 
fund  in  any  bond  year  is  less  than 
$100,000,  such  amount  must  be  included 
in  gross  income.  Notwithstanding  any 
other  provision  of  the  Internal  Revenue 
Code,  no  deduction  shall  be  allowed  for 
any  amount  paid  to  the  United  States 
under  paragraph  (d). 

(2)  Calculation  of  exemption.  The 
determination  of  the  amount  excluded 
from  gross  income  shall  be  made  on  an 
annual  basis  and  must  take  into  account 
the  amounts  excluded  from  or  included 
in  gross  income  during  prior  years.  If  the 
amount  excluded  from  gross  income  i's 
determined  to  exceed  the  amount 
required  to  be  paid  to  the  United  States 
under  paragraph  (d),  the  excess  must  be 
included  in  gross  income  for  the  taxable 


year  in  which  the  revised  determination 
is  required  to  be  made. 

(3)  Example.  The  following  example 
illustrates  the  provisions  of  this 
paragraph: 

Example.  On  January  1. 1986,  Authority  Q 
issues  industrial  development  bonds  to 
provide  a  facility  described  in  section 
103(b)(4)(E).  The  facility  will  be  constructed 
and  owned  by  M  Corporation.  Authority  Q 
immediately  loans  the  original  proceeds  of 
the  issue  to  M.  M  is  a  calendar  year  taxpayer. 
For  calendar  year  1986  M  determines  that  the 
amount  that  it  would  be  required  to  pay  to 
the  United  States  under  paragraph  (d)  is 
$25,000.  M  does  not  include  this  amount  in 
gross  income  for  calendar  year  1986.  M 
determines  that  as  of  December  31. 1987,  the 
total  amount  that  it  would  be  required  to  pay 
to  the  United  States  under  paragraph  (d)  is 
$20,000;  this  amount  is  based  on  a 
computation  of  the  amount  described  in 
paragraph  (d)  for  the  period  January  1, 1986. 
through  December  31, 1987.  The 
determination  of  the  amount  to  be  excluded 
from  (or  included  in)  M's  gross  income  for 
calendar  year  1987  must  take  into  account  the 
amount  excluded  from  gross  income  for 
calendar  year  1986.  For  calendar  years  1986 
and  1987,  M  should  have  excluded  a  total  of 
$20,000  from  gross  income.  Since  M  excluded 
$25,000  from  gross  income  for  calendar  year 
1986.  M  must  include  $5,000  in  its  gross 
income  for  1987. 

There  is  a  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  in  this  Treasury  decision.  For 
this  reason  it  is  found  impracticable  to 
issue  it  with  notice  and  public  procedure 
under  subsection  (b)  of  section  553  of 
Title  5  of  the  United  States  Code  or 
subject  to  the  effective  date  limitation  of 
subsection  (d)  of  that  section. 

This  Treasury  decision  is  issued  under 
the  authority  contained  in  sections  103 
(c)  and  7805  of  the  Internal  Revenue 
Code  of  1954  (98  Stat.  922,  26  U.S.C.  103 
(c);  68A  Stat.  917,  26  U.S.C.  7805). 
Roscoe  L  Egger.  )r.. 
Commissioner  of  Internal  Revenue. 

Approved:  December  31, 1984. 
Ronald  A.  Pearlman, 

Acting  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  85-328  Filed  1-2-85: 11:35  am] 
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26  CFR  Parts  1, 31,  and  54 
[T.O.  8004] 

Taxation  of  Fringe  Benefits 

agency:  Internal  Revenue  Service, 

Treasury. 

action:  Temporary  regulations. 

summary:  This  document  contains 
temporary  regulations  concerning  the 
treatment  of  taxable  and  nontaxable 
fringe  benefits.  Changes  to  the 


applicable  law  were  made  by  the  Tax 
Reform  Act  of  1984.  The  regulations 
affect  any  person  providing  or  receiving 
fringe  benefits.  The  regulations  provide 
these  persons  with  the  guidance 
necessary  to  comply  with  the  law.  In- 
addition.  the  text  of  the  temporary 
regulations  set  forth  in  this  document 
serves  as  the  text  of  the  proposed 
regulations  cross-referenced  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 

DATES:  The  regulations  are  effective  as 
of  January  1, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Annette  J.  Guarisco  of  the  Legislation 
and  Regulations  Division,  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  1111  Constitution  Avenue. 
N.W..  Washington,  D.C,  20224, 
Attention:  CC:LR:T  (202)  566-3918  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  temporary 
regulations  relating  to  the  treatment  of 
taxable  and  nontaxable  fringe  benefits. 
Sections  61.  3121,  3231.  3306.  3401,  3501 
of  the  Internal  Revenue  Code  of  1954 
(Code)  were  amended,  and  sections  132 
and  4977  were  added  to  the  Code,  by 
section  531  of  the  Tax  Reform  Act  of 
1984  (98  Stat.  877).  The  temporary 
regulations  will  remain  in  effect  until 
superseded  by  final  regulations  on  this 
subject. 

Summary  of  Provisions 

Due  to  the  January  1. 1985.  effective 
date  of  section  531  of  the  Tax  Reform 
Act  of  1984.  there  is  need  for  immediate 
guidance  regarding  the  amendments  to 
the  Code  so  that  persons  affected  can 
make  preparations  to  comply  with  the 
law.  Therefore,  these  regulations  have 
been  drafted  in  question  and  answer 
format  in  order  to  facilitate  their  timely 
publication.  No  inference  should  be 
drawn,  however,  regarding  issues  not 
raised  herein  or  regarding  the  inclusion 
of  certain  questions,  and  not  others,  in 
these  regulations. 

Section  61 

Section  61  (a)  (1),  as  amended, 
provides  that,  uriless  specifically 
excluded  by  some  other  section  of  the 
Code,  gross  income  includes 
compensation  for  services,  including 
fringe  benefits.  The  regulations  provide 
examples  of  includible  and  excludable 
fringe  benefits,  rules  for  determining  in 
whose  gross  income  the  value  of  a  fringe 
benefit  is  to  be  included,  and  general 
rules  for  determining  the  fair  market 
value  of  a  fringe  benefit. 
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In  addition,  the  regulations  provide 
optional  special  valuation  rules  for 
employer-provided  automobiles,  use  of 
employer-provided  automobiles  for 
commuting,  flights  on  employer- 
provided  airplanes,  and  free  or 
discounted  flights  on  commercial 
airlines.  When  properly  applied, 
employers  and  employees  may  rely  on 
these  special  valuation  rules  for 
purposes  of  income  inclusicn. 
withholding,  and  reporting  in  lieu  of 
determining  the  actual  fair  market  value 
of  the  fringe  beneflt. 

Under  the  special  rule  for  valuing  the 
availability  of  employer-provided 
automobiles.  Annual  Lease  Values  and 
Daily  Lease  Values  are  provided  to 
determine  the  amount  includible  in  gross 
income.  The  Annual  Lease  Value, 
determined  according  to  a  table  set  forth 
in  the  regulations,  is  an  estimate  of  the 
annual  cost  of  leasing  an  automobile 
based  on  a  four-year  lease.  The  Daily 
Lease  Value,  determined  by  reference  to 
the  applicable  Annual  Lease  Value,  is 
an  estimate  of  the  daily  cost  of  renting 
an  automobile  based  on  a  day-to-day 
rental.  The  amount  of  the  Annual  Lease 
Value  or  the  Daily  Lease  Value  that  is 
actually  included  in  income  depends  on 
whether,  and  to  what  extent,  such 
amount  is  subject  to  a  statutory 
exclusion  such  as  the  working  condition 
fringe  exclusion  (discussed  below). 

Under  the  special  rules  for  valuing  the 
use  of  employer-provided  automobiles 
for  commuting,  an  employer  or  employee 
may,  under  certain  circumstances,  value 
the  commuting  use  of  the  automobile  at 
$4.00  per  day  for  each  day  of  use. 

Under  the  special  rule  for  valuing 
flights  on  employer-provided  airplanes, 
multiples  of  the  applicable  Standard 
Industry  Fare  Level  (SIFL)  rates  may  be 
used  to  determine  the  amount  includible 
in  gross  income.  The  multiples  and  the 
SIFL  rates  are  provided  in  the 
regulations.  The  multiples  are  intended 
to  approximate  commercial  airline  fares 
of.  depending  on  the  circumstances.  100 
percent  of  coach  and  300  percent  of  first 
class.  The  amount  that  is  actually 
included  in  gross  income  depends  on 
whether,  and  to  what  extent,  such 
amount  is  subject  to  a  statutory 
exclusion  such  as  the  working  condition 
fringe  exclusion  (discussed  below). 

Under  the  special  rule  for  valuing 
flights  on  commercial  airlines,  50 
percent  of  the  actual  carrier's  highest 
unrestricted  coach  fare  may  be  used  as 
the  value  of  the  flight.  This  rule  may  be 
applied  with  respect  to  an  individual, 
juch  as  a  parent  of  an  airline  employee, 
the  value  of  whose  flight  is  generally 
includible  in  the  airline  employee's 
income. 


The  special  rules  may  be  used  by  both 
employers  and  employees.  Generally, 
neither  the  employer  not  the  employee  is 
bound  by  the  other's  use  of  the  special 
rules.  If  the  special  rules  are  used, 
however,  there  are  certain  consistency 
requirements  that  apply  to  the  person 
using  them. 

Section  132 

Section  132.  as  added  to  the  Code, 
provides  that  certain  fringe  benefits  are 
excludable  from  gross  income  if  they 
qualify  as  no-additional-cost  services, 
qualified  employee  discounts,  working 
condition  fringes,  or  de  minimis  fringes. 
The  regulations  provide  guidance 
relating  to  the  definition  and  application 
of  the  working  condition  fringe 
exclusion,  the  application  of  the  line  of 
business  restriction  for  purposes  of  the 
no-additional-cost  service  and  qualified 
employees  discount  exclusions,  and 
rules  relating  to  discriminatory  fringe 
benefit  plans  and  the  definition  of  a 
highly  compensated  employee. 

The  working  condition  fringe 
exclusion  applies  to  any  property  or 
service  provided  to  an  employee  to  the 
extent  that,  if  the  employee  paid  for 
such  property  or  service,  the  payment 
would  be  allowable  as  a  deduction 
under  section  162  or  167.  The  regulations 
provide  examples  describing  the 
application  of  the  working  condition 
fringe  exclusion  to  the  availability  of 
employer-provided  automobiles  and 
flights  on  employer-provided  airplanes. 

In  general,  if  the  use  of  an  automobile 
is  provided  to  an  employee,  the  amount 
of  the  working  condition  fringe  is 
determined  by  multiplying  the  fair 
market  value  of  the  availability  of  the 
automobile  (Annual  Lease  Value  or 
Daily  Lease  Value  under  the  special 
rules  described  above)  by  a  fraction,  the 
numerator  of  which  is  the  employee's 
business-use  mileage  and  the 
der.ominator  of  which  is  the  empolyee's 
total  mileage.  If  an  employee  flies  on  the 
employer's  airplane  primarily  for 
business  reasons,  the  value  of  the 
employee's  flight  would  be  excludable 
as  a  working  condition  fringe. 

The  regulations  also  address  the 
application  of  the  working  condition 
fringe  to  employer-provided  automobiles 
and  flights  on  employer-provided 
airplanes  when  business-oriented 
security  concerns  exist.  In  general,  only 
the  value,  if  any,  of  the  automobile  or 
flight  on  the  airplane  directly 
attributable  to  the  business-oriented 
security  concerns  will  qualify  for  the 
working  condition  exclusion. 

The  regulations  provide  rules 
concerning  the  nondiscrimination  rules 
of  section  132.  In  particular,  the 
regulations  define  a  highly  compensated 


employee,  for  purposes  of  certain  fringe 
benefit  exclusions,  as  any  employee 
who  has  compensation  greater  than  the 
compensation  of  90  percent  of  all 
employees  employed  by  the  employer. 
In  addition,  any  employee  who  has 
compensation  of  $50,000  or  more  is  a 
highly  compensated  employee  and  any 
employee  who  has  compensation  of 
$20,000  or  less  is  generally  not  a  highly 
compensated  employee. 

The  regulations  also  provide  guidance 
relating  to  the  line  of  business 
restriction  applicable  to  no-additional- 
cost  services  and  qualified  employee 
discounts.  In  general,  such  fringe 
benefits  are  not  excludable  pursuant  to 
section  132  if  the  property  or  service 
being  provided  is  not  a  property  or 
service  offered  for  sale  to  customers  in 
the  ordinary  course  of  the  line  of 
business  of  the  employer  in  which  the 
employee  is. performing  services. 

Income  and  Employment  Tax 
Withholding 

Sections  3121,  3231,  3306,  3401,  and 
3501,  as  amended,  generally  provide  that 
fringe  benefits  that  are  not  otherwise 
specifically  excluded  from  gross  income 
pursuant  to  the  applicable  section  are 
includible  in  wages  and  compensation 
for  purposes  of  income  and  employment 
tax  withholding  and  for  purposes  of 
employment  taxes.  In  general,  the 
regulations  provide  that  employers  may 
deem  any  noncash  fringe  benefit 
provided  in  a  calendar  quarter  as 
provided  no  later  than  the  last  day  of 
the  calendar  quarter.  A  special  rule 
applies  with  respect  to  noncash  fringe 
benefits  provided  in  the  first  calendar 
quarter  of  1985,  i.e.,  employers  may 
deem  any  benefit  provided  in  the  first 
calendar  quarter  as  provided  in  the 
second  calendar  quarter  of  1985.  The 
employer  may  treat  the  payment  of  any 
noncash  fringe  benefit  as  a  payment  of 
supplemental  wages.  Consequently,  it  is 
subject  to  withholding  at  a  flat  20 
percent  rate. 

Section  4977 

Section  4977,  as  added  to  the  Code, 
provides  an  elective  grandfather  rule 
that  allows  employers  under  certain 
circumstances  to  treat  employees  of  all 
lines  of  business  which  were  in 
existence  on  January  1, 1984,  as 
employees  of  one  of  those  lines  of 
business  for  purposes  of  the  exclusions 
for  no-additional-cost  services  and 
qualified  employee  discounts. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
temporary  rule  is  not  a  major  rule  as 


deflned  in  Executive  Order  12291  or  the 
Treasury  and  OMB  implementation  of 
the  Order  dated  April  29, 1983. 

No  general  notice  of  proposed 
rulemaking  is  required  by  5  U.S.C.  553(b] 
for  temporary  regulations.  Accordingly, 
the  Regulatory  Flexbility  Act  does  not 
apply  and  a  Regulatory  Impact  Analysis 
is  not  required  for  this  rule. 

There  is  need  for  immediate  guidance 
with  respect  to  the  provisions  contained 
in  this  Treasury  decision.  For  this 
reason,  it  is  found  impracticable  to  issue 
this  Treasury  decision  with  notice  and 
public  procedure  under  subsection  (b]  of 
section  553  of  Title  5  of  the  United 
States  Code  or  subject  to  the  effective 
date  limitation  of  subsection  (d)  of  that 
section. 

The  collection  of  information 
requirements  contained  in  these 
regulations  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980.  These 
requirements  have  been  approved  by 
OMB.  Control  number  (1545-0907). 


Drafting  Information 

The  principal  author  of  these 
regulations  is  Annette  J.  Guarisco  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  TYeasury 
Department  participated  in  developing 
the  regulations  on  matters  of  both 
substance  and  style. 

List  of  Subjects 

26  CFR  1.61-1—1.281-4 

Income  taxes,  Taxable  income, 
Deductions,  Exemptions. 

26  CFR  Part  31  I 

Employment  taxes,  Income  taxes. 
Lotteries,  Railroad  Retirement,  Social 
Security,  Unemployment  taxes, 
Withholding. 

26  CFR  Part  54 

Excise  taxes,  Pensiohs. 

Adoption  of  Amendment  to  the    . 
Regulations 

Accordingly,  26  CFR  Parts  1,  31.  and 
54  are  amended  as  follows: 

PART  1— {AMENDEDIj 

Paragraph  1.  The  following  new 
1 1.61-2T  is  added  after  §  1.61-2  to  read 
as  follows: 


§  1.61-2    Questions  and  answers  relating 
to  tt>e  taxation  of  fringe  benefits 
(Temporary). 

The  following  questions  and  answers 
relate  to  the  taxation  of  fringe  benefits 
pursuant  to  section  61(a)(l}  of  the 
Internal  Revenue  Code  of  1954,  as 
amended  by  section  531(c)  of  the  Tax 
Reform  Act  of  1984  (98  Stat.  885): 

In  General 

Q-1:  Section  61(a)(1)  provides  that 
fringe  benefits  are  includible  in  gross 
income  unless  specifically  excluded 
pursuant  to  another  section  of  the  Code. 
What  are  examples  of  such  fringe 
benefits? 

A-1:  Examples  of  such  fringe  benefits 
are:  an  employer-provided  automobile;  a 
flight  on  an  employer-provided  airplane; 
an  employer-provided  free  or  discounted 
commercial  airline  flight;  an  employer- 
provided  vacation;  an  employer- 
provided  discount  on  property  or 
services;  an  employer-provided 
membership  in  a  country  club  or  other 
social  club;  and  an  employer-provided 
ticket  to  an  entertainment  event. 

A  fringe  benefit  may  be  excluded  from 
gross  income,  however,  pursuant  to  a 
specific  statutory  provision  of  the  Code, 
such  as  section  132(a)  (3)  and  (4) 
excluding  working  condition  fringes  and 
de  minimis  fringes.  See  also  §  1.132-lT. 

Q-2:  How  do  the  rules  of  section  61 
and  the  regulations  thereunder  operate 
if  the  tax  treatment  of  a  particular  fringe 
benefit  is  specifically  addressed  in 
another  section  of  the  Code? 

A-2:  If  the  tax  treatment  of  a 
particular  fi-inge  benefit  is  specifically 
addressed  in  another  Code  section,  that 
section  governs  the  treatment  of  the 
fringe  benefit,  and  section  61  and  the 
regulations  thereunder  apply  only  to  the 
extent  that  they  are  not  inconsistent 
with  such  other  section  of  the  Code. 

Many  fringe  benefits  specifically 
addressed  in  other  sections  of  the  Code 
are  excluded  from  gross  income  only  to 
the  extent  that  they  do  not  exceed 
specific  dollar  or  percentage  limits,  or 
only  if  certain  other  requirements  are 
met.  If  the  limits  are  exceeded  or  the 
requirements  are  not  met,  some  or  all  of 
the  fringe  benefit  may  be  includible  in 
gross  income  (see  also  Q/A-7  of  this 
section). 

Q-3:  In  whose  gross  income  is  the 
value  of  a  fringe  benefit  includible? 

A-3:  A  fringe  benefit  provided  to  any 
person  in  connection  with  the 
performance  of  services  by  such  person 
is  includible  in  such  person's  gross 
income.  Refraining  from  the 
performance  of  services  (such  as 
pursuant  to  a  covenant  not  to  compete) 
is  deemed  to  be  the  performance  of 
services  for  purposes  of  this  section. 


If  a  fringe  benefit  is  provided  to  any 
person  in  connection  with  the 
performance  of  services  by  another 
person,  the  fringe  benefit  is  considered 
for  tax  purposes  to  have  been  provided 
to  the  person  who  performs  the  services, 
not  the  person  who  receives  the  fringe 
benefit.  Any  reference  in  this  section  to 
the  "recipient"  of  a  fringe  benefit  is  a 
reference  to  the  person  performing  the 
services  in  connection  with  which  the 
fringe  benefit  is  provided. 

Q-4:  When  is  this  section  effective? 

A-i:  This  section  is  effective  as  of 
January  1, 1985.  No  inference  may  be 
drawn  frofn  the  promulgation  or  terms  of 
this  section  concerning  the  application 
of  law  in  effect  prior  to  January  1, 1985. 

Valuation  of  Taxable  Fringe  Benefits — 
In  General 

Q-5:  What  amount  must  the  recipient 
of  a  fringe  benefit  include  in  gross 
income? 

A-5:  The  recipient  of  a  fringe  benefit 
must  include  in  gross  income  the  amount 
by  which  the  fair  market  value  of  the 
fringe  benefit  exceeds  the  sunA  of  (a)  the 
amount,  if  any,  paid  for  the  benefit,  and 
(b)  the  amoimt,  if  any,  specifically 
excluded  from  gross  income  by  some 
other  section  of  the  Code.  The  fair 
market  value  of  a  fringe  benefit  is 
determined  on  the  basis  of  all  the  facts 
and  circumstances. 

Q-6:  Is  the  recipient's  subjective 
perception  of  the  value  of  a  fringe 
benefit  relevant  to  the  determination  of 
the  fair  market  value  of  the  fringe 
benefit? 

A-6:  No.  The  fair  market  value  of  a 
fringe  benefit  is  determined  on  the  basis 
of  objective  facts  and  circumstances. 

Q-7:  Is  the  cost  incurred  by  an 
employer  (or  other  provider  of  a  fiinge 
benefit)  in  providing  a  fringe  benefit 
determinative  of  the  fair  market  value  of 
the  fringe  benefit? 

A-7:  No.  The  fair  market  value  of  a 
fiinge  benefit  must  be  determined 
without  regard  to  whether  such  amount 
is  equivalent  to  the  cost  incurred  by  the 
employer  (or  other  provider  of  a  fringe 
benefit)  in  providing  such  fringe  benefit 
However,  if  a  statutory  exclusion 
phrased  in  terms  of  employer  cost 
applies  to  the  provision  of  a  fringe 
benefit,  section  61  does  not  require  the 
inclusion  in  the  recipient's  gross  income 
of  the  difference  between  the  fair 
market  value  and  excludable  cost  of 
that  fringe  benefit.  For  example,  section 
129  provides  an  exclusion  from  an 
employee's  gross  income  for  amounts 
paid  or  incurred  by  an  employer  to 
provide  dependent  care  assistance  to 
employees.  Even  if  the  fair  market  value 
of  the  dependent  care  assistance 
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exceeds  the  employer's  cost  the  excess 
is  not  subject  to  inclusion  under  section 
61.  If  the  statutory  cost  exclusion  is  a 
limited  amount,  however,  then  the  fair 
market  value  of  the  fringe  benefit 
attributable  to  any  excess  cost  is  subject 
to  inclusion. 

QS:  What  amount  may  an  employer 
deduct  as  compensation  paid  to  an 
employee  when  a  fringe  benefit  is 
provided  to  an  employee? 

AS:  The  amount  an  employer  may 
deduct  as  compensation  paid  to  an 
employee  is  determined  under  section 
162  and  the  regulations  thereunder.  In 
particular,  see  i  1.162-25T. 

Valuation  of  Taxable  Fringe  Benefits — 
Special  Rules 

Q-9:  Are  there  any  special  rules  that 
taxpayers  may  use  to  value  certain 
commonly  provided  fringe  benefits? 

A-9:  Yes.  There  are  special  rules  for 
valuing  employer-provided  automobiles 
(Q/A-11  through  Q/A-19  of  this 
section),  use  of  employer-provided 
automobiles  for  commuting  (Q/A-20a 
through  Q/A-22C  of  this  section),  flights 
on  employer-provided  airplanes  (Q/A- 
23  through  Q/A-29  of  this  section),  and 
free  or  discounted  flights  on  commercial 
airplines  (Q/A-30  through  Q/A-34  of 
this  section).  The  special  rules  for 
valuation  may  be  used  in  connection 
with  the  provision  of  a  fringe  benefit  to 
or  on  behalf  of  any  person  properly 
taxed  on  account  thereof,  and,  except  as 
otherwise  provided  in  Q/A-9  through 
Q/A-34.  any  reference  in  Q/A-9 
through  Q/A-34  to  "employee"  includes 
a  reference  to  any  such  person,  as 
applicable. 

The  special  rules  may  be  used  by  the 
employer  or  employee  for  income, 
employment  tax,  and  reporting 
purposes.  Neither  the  employer  nor  the 
employee  is  bound  by  the  other's  use  of 
a  special  nde.  If  a  special  rule  is  used, 
however,  certain  consistency 
requirements  apply  to  the  employer  and 
to  the  employee.  See  Q/A-19,  22.  26,  and 
34  of  this  section. 

Q-10:  For  purposes  of  Q/A-9  through 
Q/A-34,  except  as  otherwise  provided 
therein,  does  the  term  "employer" 
include  all  employers  treated  as  a  single 
employer  under  section  414  (b),  (c),  or 
(m)? 

A-ia  Yes. 

Valuation  of  the  Availability  of 
Employer-Provided  Automobiles 

Q-11:  For  purposes  of  Q/A-11  through 
Q/A-19  of  this  section,  what  does  the 
term  "automobile"  mean? 

A-11:  The  term  "automobile"  means 
any  four-wheeled  vehicle  which  is 
nuinufactured  primarily  for  use  on 
public  streets,  roads,  and  highways. 


Q-12:  What  is  the  special  rule  for 
valuing  the  availability  to  an  employee 
of  an  employer-provided  automobile? 

A-12:  If  an  employer  provides  an 
employee  with  an  automobile  which  is 
available  to  the  employee  for  an  entire 
calendar  year,  the  Annual  Lease  Value 
(as  defined  in  Q/A-13  of  this  section)  is 
the  value  of  the  benefit  provided.  An 
automobile  available  to  or  used  by  an 
individual,  but  taxable  to  an  employee 
(see  Q/A-3  of  this  section),  is  referred  to 
in  Q/A-11  through  Q/A-19  of  this 
section  as  available  to  the  employee  and 
use  by  the  individual  is  considered  use 
by  the  employee.  For  a  discussion  of  the 
working  condition  fringe  exclusion 
relating  to  the  business  use  of  an 
employer-provided  automobile,  see 
section  132  (a)(3]  and  S  1.132-lT. 

When  the  special  rule  is  not  used,  the 
value  of  the  availability  of  an  employer- 
provided  automobile  is  determined 
under  the  general  valuation  principles 
set  forth  in  this  section.  In  general,  such 
valuation  must  be  determined  by 
reference  to  the  cost  to  the  employee  of 
renting  or  leasing  a  comparable 
automobile  on  comparable  terms  for  a 
comparable  period.  The  value  of  the 
availability  of  an  employer-provided 
automobile  cannot  be  determined  by 
reference  to  a  cents-per-mile  rate 
applied  to  the  number  of  miles  the 
automobile  is  driven. 

Q-13:  What  is  Annual  Lease  Value? 

A-13:  The  Annual  Lease  Value  of  a 
particular  automobile  is  determined  as 
follows: 

(a)  Fair  market  value.  To  calculate  the 
Annual  Lease  Value  for  an  employer 
using  the  special  rule,  determine  the  fair 
market  value  of  the  automobile,  without 
regard  to  any  group  or  volume  discount, 
as  of  the  first  date  on  which  the 
automobile  is  made  available  to  any 
employee  of  the  employer  for  personal 
use.  For  an  automobile  made  available 
to  an  employee  for  personal  use  prior  to 
January  1, 1985.  determine  the  fair 
market  value  as  of  January  1, 1985. 

If  the  employer  is  not  using  the  special 
rule,  the  employee  may  calculate  the 
Annual  Lease  Value  by  determining  the 
fair  market  value  of  the  automobile  as  of 
the  first  date  on  which  the  automobile  is 
made  available  to  the  employee  for 
personal  use  or,  for  an  automobile  made 
available  to  an  employee  for  personal 
use  prior  to  January  1. 1985.  by 
determining  the  fair  market  value  as  of 
January  1, 1985.  If  the  employer  is  using 
the  special  rule,  however,  then  the 
employee  may  use  the  special  rule  only 
if  such  use  is  consistent  with  the 
employer's  use.  Thus,  if  an  employer 
uses  the  special  rule  with  respect  to  an 
automobile,  the  employee  to  whom  the 
automobile  is  made  available  must  use 


the  special  rule,  if  at  all,  by  including  the 
same  amount  in  income  as  the  amount 
included  in  the  employee's  income  by 
the  employer. 

(b)  Annual  Lease  Value.  Select  the 
dollar  range  in  column  1  of  the  table  set 
forth  below,  corresponding  to  the  fair 
market  value  determined  in  (a).  Except 
as  otherwise  provided  in  this  Q/A-13. 
the  Annual  Lease  Value  for  each  year  of 
availability  is  the  corresponding  amount 
in  column  2  of  the  table. 

Annual  Lease  Value  Table 


AutamoM*  li*  mariial  vakw 


(1) 


to  10  999 

1.000  to  1.999._ 
2000  10  2.99S.. 
3000  «e  3.099.. 
4.000  10  4.998.. 

5.000  to  $.988 

6,000  to  6.998 

7  000  to  7.998 

8.000  10  8  999 

9  000  to  9.999  — 
10.000  to  10.999.. 
11.000  to  11.999 
12  000  to  12.999.. 
13.000  to  13.999 . 

14  000  to  14.998.. 

15  000  to  15.999. 
16 000  to  16999  . 
17.000  to  17.999. 
18.000  to  18  999  . 
19.000  to  19  999. 
20.000  to  20.998  . 
21.000  to  21. 999. 
22.000  to  22.999 
23  000  to  23.999 
24.000  to  24.999  . 
25.000  to  25.999 
26.000  to  27.998.. 
28.000  to  29.999 
30.000  to  3 1.999 
32.000  to  33.999 
34.000  to  35.900  . 
36  000  to  37.999 
38  000  to  39.989.. 
40.000  to  41.999.. 
42.000  to  43.999 
44.000  to  45  999 
46.000  to  47.999. 
48  000  to  49  999.. 
50.000  to  51.999.. 
52  000  to  53. 999. 
54  000  to  55.999.. 
56.000  to  57.999.. 
58.000  to  60.999.. 


Annuil 


(2) 


1600 

sso 

1,100 
1.3S0 
1.600 
1,650 
2.100 
2.3^ 

zeoo 

2.650 

3.100 

3.3S0 

3.600 

3M0 

4.100 

4.350 

4.600 

4.650 

6.100 

S.3S0 

5.000 

5.650 

6.100 

6.350 

6.600 

6.850 

7.250 

7.7SO 

8.2S0 

8,750 

9.250 

9.750 

10.2S0 

10.750 

11.250 

11.750 

12.250 

12.750 

13.250 

13.750 

14.250 

14,750 

15.250 


For  vehicles  having  a  fair  market 
value  in  excess  of  $60,000,  the  Aimual 
Lease  Value  is  equal  to: 
(.25  X  automobile  fair  market 
value) -(-$500. 

(c)  Determination  of  Annual  Lease 
Value  after  fourth  year.  Except  as 
otherwise  provided  in  (d).  the  figures  in 
the  Table  are  the  Annual  Lease  Values 
for  the  period  starting  on  the  first  date 
on  which  the  special  rule  is  applied  by 
the  employer  or  the  employee  to  the 
automobile,  and  ending  on  December  31 
of  the  fourth  full  year  following  that 
date.  The  Annual  Lease  Value  for  each 
of  the  subsequent  calendar  years  is 
determined  by  taking  the  fair  market 
value  of  the  automobile  on  the  January  1 
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following  the  period  described  in  the 
previous  sentence  and  selecting  the 
amount  in  column  2  of  the  Table 
corresponding  to  the  appropriate  dollar 
range  in  column  1  of  the  Table. 

(d)  Transfer  of  automobile  to  another 
employee.  If,  for  bona  fide  business 
reasons,  the  employer  transfers  the 
automobile  from  one  employee  to 
another  employee,  the  employer  may 
redetermine  the  Annual  Lease  Value 
based  upon  the  fair  market  value  of  the 
automobile  on  January  1  of  the  year  of 
transfer.  The  Annual  Lease  Value  may 
not  be  redetermined  upon  transfer  of  the 
automobile  if  the  purpose  for  the 
transfer  is  the  reduction  of  federal  taxes. 

Q-14'  Are  maintenance  of  and 
insurance  for  an  employer-provided 
automobile  included  in  the  Annual 
Lease  Value  determined  pursuant  to  Q/ 
A-13  of  this  section?    I 

A-14:  Yes.  | 

Q-15:  Is  fuel  provided  in  kind  by  an 
employer  included  in  the  Annual  Lease 
Value  determined  pursuant  to  Q/A-13 
of  this  section? 

A-15:  No.  The  Annual  Lease  Value 
does  not  include  fuel  provided  in  kind 
by  an  employer.  The  provision  of  fuel  in 
kind  may  be  valued  separately  at  fair 
market  value  based  upon  all  the  facts 
and  circumstances,  or  in  the  alternative, 
it  may  be  valued  at  5.5  cents  per  mile  for 
all  miles  driven  by  the  employee. 

Q-16:  Is  provision  by  the  employer  of 
any  service  with  respect  to  an 
automobile  not  specifically  identified  in 
Q/A-14  of  this  section,  such  as  the 
services  of  a  chauffeur,  included  in  the 
Annual  Lease  Value  determined 
pursuant  to  Q/A-13  of  this  section? 

A-16:  No.  The  provision  of  the 
services  of  a  chauffeur  or  other  service 
must  be  valued  separately  at  fair  market 
value  based  upon  all  the  facts  and 
circumstances. 

Q-17:  May  the  special  rule  be  used  to 
value  the  availability  of  automobiles  in 
countries  other  than  the  United  States? 

A-17:  No,  unless  the  automobile  is 
physically  located  in  the  United  States 
for  substantially  all  of  the  calendar  year. 

Q-18:  May  the  special  rule  be  used  to 
value  the  availability  of  an  emplcj^er- 
provided  automobile  if  such  automobile 
is  available  to  the  employee  for  less 
than  the  entire  calendar  year? 

A-18:  Yes,  subject  to  the  following 
conditions: 

(a)  Continuous  availability  of  at  least 
30  days.  Except  as  otherwise  provided 
in  (d)  of  this  Q/A-18,  for  periods  of 
continuous  availability  of  at  least  30 
days,  but  less  than  an  entire  calendar 
year,  the  value  of  the  employer-provided 
automobile  is  determined  by  using  a 
pro-rated  Annual  Lease  Value, 
computed  by  multiplying  the  Annual 


Lease  Value  by  a  fraction,  the 
numerator  of  which  is  the  number  of 
days  of  availability  and  the  denominator 
of  which  is  365. 

(b)  Continuous  availability  of  less 
than  30  days — Daily  Lease  Value. 
Except  as  otherwise  provided  in  (c)  of 
this  Q/A-18,  for  periods  of  continuous 
availability  of  one  or  more  but  less  than 
30  days,  the  Daily  Lease  Value  must  be 
used.  The  Daily  Lease  Value  equals  the 
Annual  Lease  Value  multiplied  by  a 
fraction,  the  numerator  of  which  is  four 
times  the  number  of  days  of  availability 
and  the  denominator  of  which  is  365. 

(c)  Election  to  treat  all  periods  as 
periods  of  at  least  30  days.  A  pro-rated 
Annual  Lease  Value  may  be  applied 
with  respect  to  a  period  of  continuous 
availability  af  less  than  30  days,  by 
treating  the  automobile  as  if  it  had  been 
available  for  30  days,  if  to  do  so  would 
result  in  a  lower  valuation  than  applying 
the  Daily  Lease  Value  to  the  shorter 
period  of  actual  availability. 

(d)  Periods  of  unavailability.  In 
general,  a  pro-rated  Annual  Lease  Value 
(as  provided  in  (a)  of  this  Q/A-18)  may 
be  used  to  value  the  availability  of  an 
employer-provided  automobile  to  an 
employee  for  a  period  of  continuous 
availability  of  at  least  30  days  but  less 
than  the  entire  calendar  year.  However, 
a  pro-rated  Annual  Lease  Value  may  not 
be  used  to  the  extent  any  periods  for 
which  the  employer-provided 
automobile  is  not  available  to  the 
employee  are  not  attributable  to  bona 
fide  business  reasons  of  the  employer. 
The  fact  that  an  automobile  is 
unavailable  because  the  employee  is  on 
a  personal  vacation  is  not  a  bona  fide 
business  reason  of  the  employer  for 
unavailability.  For  example,  assume  an 
automobile  is  available  to  an  employee 
during  the  first  five  months  of  the  year 
and  during  the  last  five  months  of  the 
year.  The  period  of  unavailability  occurs 
because  the  employee  is  on  a  personal 
vacation.  The  Annual  Lease  Value,  if  it 
is  applied,  must  be  applied  with  respect 
to  the  entire  twelve-month  period.  The 
Annual  Lease  Value  may  not  be  pro- 
rated to  take  into  account  the  two- 
month  period  of  unavailability. 

Q-19:  What  rules  govern  the  adoption 
and  application  of  the  special  rule? 

A-19:  (a)  Use  of  the  special  rule  is 
optional.  Neither  the  employer  nor  the 
employee  is  bound  by  the  other's  use  of 
the  special  rule. 

(b)  An  employer  may  adopt  the 
special  rule  for  an  automobile  only  if 
such  rule  is  adopted  with  respect  to  the 
first  calendar  quarter  in  which  the 
automobile  is  made  available  to  an 
employee  of  the  employer  for  personal 
use.  For  an  automobile  made  availabele 
to  an  employee  for  personal  use  prior  to 


January  1, 1985,  the  special  rule  must  be 
adopted  with  respect  to  the  first  quarter 
of  1985. 

Once  the  special  rule  has  been 
adopted  for  an  automobile  by  an 
employer,  the  rule  must  be  used  by  the 
employer  for  all  years  in  which  the 
employer  makes  such  automobile 
available  to  any  employee,  and  such 
rule  must  be  used  for  all  purposes  with 
respect  to  the  automobile. 

(c)  An  employee  may  adopt  the 
special  rule  for  an  automobile  only  if 
such  rule  is  adopted  with  respect  to  the 
first  calendar  year  in  which  the 
automobile  is  made  available  to  the 
employee  for  personal  use.  For  an 
automobile  made  available  to  the 
employee  for  personal  use  prior  to 
January  1, 1985,  the  special  rule  may  be 
used  by  the  employee  only  if  it  is 
adopted  with  respect  to  1985. 

Once  the  special  rule  has  been 
adopted  for  an  automobile  by  an 
employee,  the  rule  must  be  used  by  the 
employee  for  all  years  in  which  the 
automobile  is  available  to  the  employee, 
and  such  rule  must  be  used  for  all 
purposes  with  respect  to  the  automobile. 

(d)  If  the  special  rule  is  used  by  an 
employer  and/or  employee  with  respect 
to  an  automobile  and  a  different 
automobile  is  provided  to  the  employee 
for  the  purpose  of  reducing  Federal 
taxes,  then  the  employer  and/or 
employee  using  the  special  rule  must 
continue  to  use  the  rule  with  respect  to 
such  different  automobile. 

Use  of  Employer-Provided  Automobiles 
for  Commuting 

Q-20:  Is  there  a  special  rule  that 
taxpayers  may  use  to  value  employer- 
provided  automobiles  which  are  not 
available  for  personal  use  other  than 
commuting  use? 

A-20:  A  special  rule  may  be  used  to 
compute  commuting  value  if  the 
following  criteria  are  met  with  respect  to 
an  employer-provided  automobile: 

(a)  For  bona  fide,  noncompensatory 
business  reasons,  the  employer  requires 
the  employee  to  commute  in  the 
automobile, 

(b)  The  employer's  policy  is  that  the 
employee  is  not  allowed  to  use  the 
automobile  for  personal  purposes  other 
than  commuting, 

(c)  Except  for  de  minimis  use,  the 
employee  does  not  use  the  automobile 
for  any  personal  purpose  other  than    . 
commuting, 

(d)  The  automobile  is  used  in  the 
employer's  business, 

(e)  Except  in  the  case  of  police,  fire, 
and  emergency  medical  vehicles,  a 
substantial  amount  of  the  use  of  the 
automobile  in  the  employer's  business  is 
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by  employees  other  than  the  employee 
required  to  use  the  automobile  for 
commuting,  and 

in  The  employee  required  to  use  the 
automobile  for  commuting  is  not  a  key 
employee  (as  defined  in  Q/ A-26  of  this 
section). 

0-21:  If  the  requirements  of  Q/A-20 
of  this  section  are  satisRed.  what  is  the 
special  rule  for  valuing  the  commuting  in 
the  employer-provided  automobile? 

A-21:  Under  the  special  rule,  the 
commuting  is  valued  at  S4.00  per  day  for 
each  day  the  automobile  is  used  for 
commuting  (either  one-way  or  round- 
trip). 

Q-22:  What  rules  govern  the  adoption 
and  application  of  the  special  rule? 

A-22:  (a)  Use  of  the  special  rule  is 
optional. 

(b)  For  any  calendar  year,  adoption  of 
the  special  rule  by  the  employee  must  be 
made  with  respect  to  all  commuting  in 
the  calendar  year  which  qualifies  for  use 
of  the  special  rule. 

(c)  For  any  calendar  year,  adoption  of 
the  special  rule  by  the  employer  with 
respect  to  any  employee  must  be  made 
with  respect  to  all  commuting  by  such 
employee  in  the  calendar  year  which 
qualifies  for  use  of  the  special  rule. 

Valuation  of  Flights  on  Employer- 
Pro  lided  A  irplanes 

Q-23:  What  is  the  special  rule  for 
valuing  a  flight  by  an  employee  on  an 
employer-provided  airplane? 

A-23:  If  an  employee  is  provided  with 
a  flight  on  an  employer-provided 
airplane,  multiples  of  the  applicable 
Standard  Industry  Fare  Level  ("SIFL") 
rates  are  used  to  value  the  flight  by 
applying  the  following  formula: 
(applicable  SIFL  multiple  in  Q/A-25  of 
this  section  x  ($.1460  per  mile  for  the 
first  500  miles.  $.1128  per  mile  for  miles 
between  501  and  1500.  and  $.1085  per 
mile  for  miles  over  1500))  -»-  a  terminal 
charge  of  $27.05.  For  example,  the  value 
of  a  one-way  flight  which  is  2.000  miles 
would  equal  $27.05  -t-  (the  applicable 
SIFL  multiple  in  Q/A-25  of  this  section 
X  (($.1480X500)  +  ($.1128X1.000)  -|- 
(S.1085  ■<  500)1).  The  value  of  a  round-trip 
P.ight  which  is  2.000  miles  each  way 
would  equal  twice  the  value  determined 
in  the  preceding  sentence. 

The  numbers  in  the  preceding 
paragraph  reflect  the  SIFL  rates  in  effect 
on  December  31. 1984.  To  determine  the 
SIFL  rates  in  effect  for  the  date  of  a 
particular  flight,  see  Q/A-24  of  this 
section. 

The  special  rule  may  not  be  used  to 
value  a  flight  on  an  airplane  on  which 
the  employer  offers,  in  the  ordinary 
course  of  its  business,  air  transportation 
to  customers.  In  addition,  the  special 
rule  may  not  be  used  to  value  a  flight  by 


a  key  employee  (as  defined  in  Q/A-26 
of  this  section)  if  there  is  no  business 
purpose  for  the  trip  by  the  airplane.  For 
rules  relating  to  the  valuation  of  such  a 
flight,  see  Q/A-29  of  this  section. 

For  purposes  of  Q/ A-23  through  Q/A- 
29  of  this  section,  a  flight  provided  to  an 
individual  whose  flight  would  be  taxed 
to  the  employee  (such  as  the  employee's 
spouse,  see  Q/A-3  of  this  section)  is 
referred  to  as  being  provided  to  the 
employee,  and  a  flight  taken  by  such 
individual  is  considered  a  flight  taken 
by  the  employee.  For  a  discussion  of  the 
working  condition  fringe  exclusion  for  a 
flight  on  an  employer-provided  airplane, 
see  section  132  (a)  (3)  and  9  1.132-lT. 

Q-24:  What  is  SIFL? 

A-24:  SIFL  is  a  per-mile  formula  rate, 
revised  periodically,  calculated  by  the 
Department  of  Transportation  beginning 
January  1. 1965.  Prior  to  that  date,  the 
Civil  Aeronautics  Board  calculated  the 
SIFL  rates.  For  purposes  of  this  section, 
in  determining  the  value  of  a  particular 
flight  during  the  flrst  six  months  of  a 
calendar  year,  the  SIFL  rates  in  effect  on 
December  31  of  the  preceding  year 
apply,  and  in  determining  the  value  of  a 
particular  flight  during  the  last  six 
months  of  a  calendar  year,  the  SIFL 
rates  in  effect  on  |une  30  of  that  year 
apply. 

Q-25:  What  are  the  appropriate  SIFL 
multiples  for  purposes  of  Q/A-23  of  this 
section? 

A-25:  The  appropriate  SIFL  multiples 
are  as  follows: 

(a)  125  percent  of  the  SIFL  rates  for 
any  flight  by  any  employee  who  is  not  a 
key  employee  (as  defined  in  Q/A-26  of 
this  section). 

(b)  125  percent  of  the  SIFL  rates  for  a 
flight  by  a  key  employee  if  there  is  a 
primary  business  purpose  for  the  trip  by 
the  airplane.  For  purposes  of  this  (b). 
entertaining  an  employee  or  other 
individual  is  not  a  business  purpose. 

(c)  600  percent  of  the  SIFL  rates  for  a 
flight  by  a  key  employee  if  there  is  no 
primary  business  purpose  for  the  trip  by 
the  airplane.  Where  there  is  no  business 
purpose  for  the  trip  by  the  airplane,  the 
special  rule  may  not  be  used  to  value  a 
flight  by  a  key  employee.  See  Q/A-29  of 
this  section  for  rules  concerning  flights 
by  key  employees  on  such  trips.  For 
purposes  of  this  section,  compensating 
an  employee  is  not  a  business  purpose. 

The  value  of  a  flight  derived  from 
these  multiples  applies  on  a  passenger 
by  passenger  basis.  For  example,  if  an 
individual  accompanies  an  employee, 
and  the  flight  taken  by  the  individual 
would  be  taxed  to  the  employee, the 
employee  would  be  taxed  on  the  special 
rule  value  of  his  flight  and  on  the  special 
rule  value  of  the  flight  taken  by  the 
individual  accompanying  him.  If  an 


employee  is  a  key  employee,  any 
individual  whose  flight  would  be  taxed 
to  the  employee  (such  as  the  employee's 
spouse),  see  Q/A-3  of  this  section,  is 
also  considered  a  key  employee  for 
purposes  of  the  special  rule. 

Q-26:  Who  is  a  "key  employee"  for 
purposes  of  determining  the  value  of 
flights  on  employer-provided  airplanes 
under  the  special  rule? 

A-26:  A  "key  employee"  is  any 
employee  who  is  a  five-percent  owner  or 
an  officer  of  the  employer,  or  who.  with 
respect  to  a  particular  trip  by  the 
airplane,  controls  the  use  of  the 
airplane.  For  purposes  of  determining 
who  is  a  five-percent  owner,  any 
individual  who  owns  (or  is  considered 
as  owning)  more  than  five-percent  of  the 
fair  market  value  of  an  entity  (the 
"owned  entity")  is  considered  a  five- 
percent  owner  of  all  entities  which 
would  be  aggregated  with  the  owned 
entity  under  the  rules  of  section  414  (b), 
(c),  or  (m). 

Q-27:  For  what  types  of  flights  may 
the  special  rule  be  used? 

A-27:  The  special  rule  may  only  be 
used  for  the  following  types  of  flights  on 
employer-provided  airplanes: 

(a)  Flights  that  originate  and  terminate 
in  the  United  States:  or 

(b)  Flights  that  originate  in  the  United 
States  and  terminate  in  Canada  (or  vice 
versa);  or 

(c)  Flights  that  originate  in  the  United 
States  and  terminate  in  Mexico  (or  vice 
versa). 

Q-2R:  What  rules  govern  the  adoption 
and  application  of  the  special  rule? 

A-28:  (a)  Use  of  the  special  rule  is 
optional.  An  employee  is  not  bound  by 
an  employer's  use  of  the  special  rule  tot 
wage  withholding  and  employment  tax 
purposes,  and  an  employer  who  does 
not  use  the  special  rule  is  not  bound  by 
an  employee's  use  thereof 

(b)  The  special  rule,  if  adopted  by  an 
employer  or  employee  for  any  calendar 
year,  must  be  used  by  the  person 
adopting  such  rule  for  all  flights  either 
provided  by  the  employer  or  taken  by 
the  employee,  in  such  calendar  year 
which  qualify  for  use  of  the  special  rule, 
and  must  be  used  for  all  purposes  for 
each  such  flight. 

(c)  If  the  special  rule  is  used  by  an 
employer  or  a  key  employee,  as  the  case 
may  be.  on  the  ground  that  either 

(1)  the  key  employee  is  not  in  fact  a 
key  employee,  or 

(2)  an  airplane  trip  had  a  primary 
business  purpose,  or 

(3)  an  airplane  trip  had  some  business 
purpose,  and  that  position  is  determined 
to  be  erroneous,  the  special  rule  may  not 
thereafter  be  used  with  respect  to  that 
flight  taken  by  that  key  employee  by  the 
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person  or  persons  previously  taking  the 
erroneous  position. 

Q-29:  What  is  the  value  of  a  flight  on 
an  employer-provided  airplane  if  for  any 
reason  the  special  rule  is  not  or  cannot 
be  used? 

A-29:  The  value  of  such  a  flight  is  the 
fair  market  value  determined  on  the 
basis  of  all  the  facts  and  circumstances. 
For  example,  if  an  employee  controls  the 
use  of  the  airplane  on  a  trip  with  no 
business  purpose,  such  fUght  is  valued 
by  reference  to  the  cost  of  chartering  a 
similar  airplane  for  a  similar  trip.  The 
result  would  be  the  same  if  there  were 
some  (but  not  a  primary)  business 
purpose  and  the  special  rule  was  not 
used  or  cuuld  not  be  used.  The  charter 
cost  must  be  apportioned  equally  among 
all  passengers  on  the  fli^t,  excluding 
employees  who  are  not  key  employees. 

Valuation  of  Free  or  Discounted 
Commercial  Airline  Flights 

Q-30:  Are  free  or  discounted 
commercial  airline  flights  by  parents  of 
an  airline  employee  includible  in  the 
gross  income  of  the  employee? 

A-30:  Yes.  Section  61  includes  the  fair 
market  value  of  such  flights  as  a  fringe 
benefit.  The  employee  is  taxed  on  the 
beneHt,  since  it  is  provided  in 
connection  with  the  performance  of 
services  by  the  employee. 

The  value  of  a  flight  by  a  parent  of  an 
airline  employee  is  not  eligible  for  the 
no-additional-cost  service  exclusion 
provided  by  section  132(b)(1)  with 
respect  to  flights  by  airline  employees. 
as  defined  in  section  132(f)(1).  and  with 
respect  to  flights  by  spouses  and 
dependent  children  of  airline  employees 
under  section  132(f)(2).  This  Q/A-30 
applies  equally  to  flights  provided  to 
other  guests,  as  defined  in  Q/A-32  of 
this  section,  of  employees. 

Q-31:  What  date  is  relevant  for 
application  of  section  61(a)(1)  and  this 
section  to  a  free  or  discounted  flight  on 
a  commercial  airline? 

A-31:  The  relevant  date  is  the  date  of 
the  flight.  The  date  of  purchase  or 
issuance  of  a  pass  or  ticket  is  not 
relevant.  Thus,  this  section  applies  to  a 
flight  taken  on  or  after  fanuary  1. 1985, 
regardless  of  the  date  on  which  the  pass 
or  ticket  for  the  flight  was  purchased  or 
issued. 

Q-32:  What  is  the  special  rule  for 
valuing  taxable  fringe  benefit  flights  on 
a  commercial  airline  by  airline 
employees  or  their  guests? 

A-32:  A  flight— 

(a)  provided  on  an  airplane  on  which 
the  employer  offers,  in  the  ordinary 
course  of  business,  transportation  to 
customers. 

(b)  for  which  the  airline,  by  carrying 
an  employee  or  guest  of  the  employee. 


incurs  no  substantial  additional  cost 
(including  forgone  revenue)  determined 
without  regard  to  any  amount  paid  for 
such  flight  (i.e.,  the  employee  or  guest 
flies  on  a  "stand-by  basis"),  and 

(c)  which  is  subject  to  the  types  of 
restrictions  customarily  associated  with 
flying  on  an  employee  stand-by  basis, 

is  valued  at  50%  of  the  actual  carrier's 
highest  unrestricted  coach  fare  in  effect 
for  the  particular  flight  being  valued. 

For  purposes  of  Q/A-30  through  Q/A- 
34  of  this  section,  a  guest  of  an  employee 
is  an  individual  whose  free  or 
discounted  flight  would  be  taxed  to  the 
employee  (see  Q/A-3  of  this  section). 

Q-33:  Does  the  special  rule  apply  to 
flights  by  an  employee  or  an  employee's 
guest  on  a  nonemployer  airline  pursuant 
to  a  reciprocal  agreement  between  the 
employer  and  the  actual  carrier? 

A-33:  The  special  rule  may  be  used  for 
such  a  flight  only  if  the  flight  is  one 
which  would  meet  the  conditions  of 
Q/A-32  if  the  actual  carrier  were  the 
employer. 

Q-34:  What  rules  govern  the  adoption 
and  application  of  the  special  rule? 

A~34:  (a)  Use  of  the  special  rule  is 
optional.  An  employee  is  not  bound  by 
an  employer's  use  of  the  special  rule  for 
wage  withholding  and  employment  tax 
purposes,  and  an  employer  who  does 
not  adopt  the  special  rule  is  not  bound 
by  an  employee's  use  thereof. 

(b)  The  special  rule,  if  adopted  by  an 
employer  or  employee  for  any  calendar 
year,  must  be  used  for  all  flights  either 
provided  by  the  employer  or  taken  by 
the  employee  in  such  calendar  year 
which  qualify  for  use  of  the  special  rule, 
and  must  be  used  for  all  purposes  for 
each  such  flight. 

Par.  2.  The  following  new  section  is 
added  after  S  1127-2  and  reads  as 
follows: 

§  1.132-1T    QuMtlons  and  answers 
relating  to  the  exclusion  from  gross  Income 
of  certain  fringe  t>encflts  (temporary). 

The  following  questions  and  answers 
relate  to  the  exclusion  from  gross 
income  of  certain  fringe  benefits 
pursuant  to  section  531(a)  of  the  Tax 
Reform  Act  of  1984  (98  Stat.  878): 

In  General 

Q-1:  What  does  section  132(a) 
provide? 

A-1:  Section  132  provides  an 
exclusion  from  gross  income  for  any 
fringe  benefit  that  qualifies  as  a — 

(a)  No-additional-cost  service, 

(b)  Qualified  employee  discount, 

(c)  Working  condition  fringe,  or 

(d)  De  minimis  fringe. 


Line  of  Business 

Q-2:  What  is  the  line  of  business 
limitation  of  sections  132(b)  and 
132(c)(4)? 

A-2:  A  service  provided  to  or  on 
behalf  of  an  employee  does  not  qualify 
as  a  no-addifional-cost  service  under 
section  132(b)  unless  the  service  is 
offered  for  sale  to  customers  in  the 
ordinary  course  of  the  line  of  business  of 
the  employer  in  which  the  employee  is 
performing  services.  Similarly,  a 
discount  does  not  qualify  as  a  quahfied 
employee  discount  under  section 
132(c)(4)  unless  the  property  or  service 
is  offered  for  sale  to  customers  in  the 
ordinary  course  of  the  line  of  business  of 
the  employer  in  which  the  employee  is 
performing  services.  See  section  4977 
and  S  1.4977-lT  for  a  transitional 
election  relating  to  the  line  of  business 
limitation. 

Working  Condition  Fringe 

Q-3:  What  is  a  working  condition 
fringe? 

A-3:  A  working  condition  fringe  is  any 
property  or  services  provided  to  an 
employee  of  the  employer  to  the  extent 
that,  if  the  employee  paid  for  such 
property  or  services,  such  payment 
would  be  allowable  as  a  deduction 
under  section  162  or  167.  If  the 
hypothetical  payment  would  be 
allowable  as  a  deduction  with  respect  to 
a  trade  or  business  of  the  employee, 
which  is  unrelated  to  the  employer's 
trade  or  business,  such  payment  will  not 
be  deemed  allowable  as  a  deduction  for 
purposes  of  determining  the  amount,  if 
any,  of  the  working  condition  fringe. 

Q-4:  How  does  the  working  condition 
fringe  exclusion  apply  to  availability  of 
an  employer-provided  automobile? 

A-4:  In  general,  the  amount 
excludable  as  a  working  condition  fringe 
is  the  amount  that  would  be  allowable 
as  a  deduction  under  section  162  or  167 
if  the  employee  paid  for  the  availability 
of  the  automobile.  For  purposes  of  this 
section,  use  by  an  individual  of  an 
automobile  whose  availability  to  the 
individual  would  be  taxed  to  an 
employee  is  included  in  references  to 
use  by  the  employee. 

For  example,  assume  the  value  of  the 
availability  for  a  full  year  of  an 
employer-provided  automobile  is  $2,000, 
without  regard  to  any  working  condition 
fringe  (i.e.,  assuming  all  non-business 
use).  Assume  further  that  the  employee 
drives  the  automobile  6.000  miles  for  his 
employer's  business  and  2.000  miles  for 
non-business  reasons.  In  this  situation 
the  value  of  the  working  condition  fringe 
is  $2,000  multiphed  by  a  fraction,  the 
numerator  of  which  is  the  business-use 
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mileage  (6,000  miles)  and  the 
denominator  of  which  is  the  total  use 
mileage  (8.000  miles).  Thus,  the  value  of 
the  working  condition  fringe  is  $1,500. 
The  total  amount  includible  in  gross 
income  by  the  employee  on  account  of 
the  availability  of  the  automobile  is 
S500.  In  determining  business  and  total 
use  mileage,  only  mileage  driven  by  the 
employee  is  counted. 

Q-5:  In  determining  the  amount,  if 
any.  of  an  employee's  working  condition 
fringe,  do  section  280F  and  the 
regulations  thereunder  apply? 

AS:  No.  For  example,  assume  that 
employee  A  has  available  for  a  calendar 
year  an  employer-provided  automobile 
which  has  a  fair  market  value  of  $28,000. 
Assume  further  that  the  Annual  Lease 
Value,  as  defined  in  S  1.61-2T.  is  $7,750 
and  that  all  of  the  employee's  use  of  the 
automobile  during  the  calendar  year  is 
in  the  employer's  business.  The 
employee  would  be  entitled  to  exclude 
the  entire  Annual  Lease  Value  as  a 
working  condition  fringe,  despite  the 
fact  that  if  the  employee  paid  for  the  use 
of  the  automobile,  an  income  inclusion 
would  be  required  under  9  1.280F- 
5T(d)(l).  This  Q/A-5  does  not  affect  the 
applicability  of  section  280F  to  the 
employer  with  respect  to  such  employer- 
provided  automobile,  nor  does  it  affect 
the  applicability  of  section  274. 

Q-&-  How  does  the  working  condition 
fringe  exclusion  apply  to  an  employee 
who  uses  different  employer-provided 
automobiles  during  the  year? 

A-6:  The  rule  applies  on  an 
automobile  by  automobile  basis.  For 
example,  assume  automobile  Y  is 
available  to  employee  O  for  3  days  in 
January  and  for  5  days  in  March,  and 
automobile  Z  is  available  to  0  for  a 
week  in  July.  Assume  further  that  the 
Daily  Lease  Value,  as  defined  in  S  1-61- 
2T,  of  each  automobile  is  $50.  For  the 
eight  days  of  availability  of  Y  in  January 
and  March,  D  uses  Y  90  percent  for 
business  (by  mileage).  During  July.  D 
uses  Z  60  percent  for  business  (by 
mileage).  The  value  of  the  working 
condition  fringe  is  determined 
separately  for  each  automobile. 
Therefore,  the  working  condition  fringe 
for  Y  is  $360  ($400  x  .90)  leaving  an 
income  inclusion  of  $40.  The  working 
condition  fringe  for  Z  is  $210  ($350  x  .60) 
leaving  an  income  inclusion  of  $140.  In 
determining  business  and  total  use 
mileage,  only  mileage  driven  by  the 
employee  is  counted. 

Q-7:  How  does  the  working  condition 
fringe  exclusion  apply  to  specially 
designed  automobiles  which  are 
provided  by  an  employer  for  business- 
oriented  seciuity  reasons? 

A~7:  The  value  of  the  working 
condition  fringe  is  the  amount  which 


would  be  allowable  as  a  deduction 
under  section  162  or  167  if  the  employee 
paid  for  the  availability  of  the  specially 
designed  automobile.  For  example, 
assume  that  for  bona  fide  business- 
oriented  security  reasons  an  employer 
provides  employee  P  with  an  automobile 
specially  designed  for  security.  Assume 
further  that  P  uses  the  automobile  only 
for  personal  use  during  the  year.  If  P 
paid  for  the  availability  of  the 
automobile,  P  would  have  been  able  to 
deduct  no  more  than  the  excess  of  the 
amount  P  paid  over  the  lesser  amount  P 
would  have  paid  for  the  same  mode  of 
transportation  absent  the  business- 
oriented  security  reasons.  Thus,  the 
includible  amount  would  be  not  less 
than  the  value  of  the  availability  of  the 
automobile  without  the  special  security 
design. 

Q-S:  If  an  employer  provides  an 
employee  with  an  expensive  automobile 
for  the  employee's  personal  purposes 
and  the  choice  to  provide  an  expensive 
rather  than  an  inexpensive  automobile 
is  made  by  the  employer  for  bona  fide, 
noncompensatory  business  reasons, 
how  does  the  working  condition  fringe 
rule  apply? 

A-8:  There  would  be  no  working 
condition  fringe  with  respect  to  the 
personal  miles  driven  by  the  employee. 
If  the  employee  had  paid  for  the 
automobile  he  would  not  have  been  able 
to  deduct  any  part  of  the  payment 
attributable  to  personal  miles. 

Q-9:  How  does  the  working  condition 
fringe  exclusion  apply  to  a  flight  on  an 
employer-provided  airplane? 

A-9:  If  employee  S  flies  on  S's 
employer's  airplane  primarily  for 
business  reasons  of  S's  employer,  the 
value  of  S's  flight  is  excludable  as  a 
working  condition  fringe.  However,  if 
S's  spouse  and  children  accompany  S  on 
such  airplane  trip  for  primarily  personal 
reasons,  the  value  of  the  flights  by  S's 
spouse  and  children  is  includible  in  S's 
gross  income. 

Q-10:  How  does  the  working 
condition  fringe  rule  apply  to  flights  on 
an  employer-provided  airplane  for 
business-oriented  security  reasons? 

A-10:  The  value  of  the  working 
condition  fringe  is  the  amount  that 
would  be  allowable  as  a  deduction 
under  section  162  or  167  if  the  employee 
paid  for  the  flight.  For  example,  assume 
that  for  bona  fide  business-oriented 
security  reasons  an  employer  provides 
an  employee  with  a  flight  on  an 
employer-provided  airplane.  Assume 
further  that  the  flight  is  provided  to  the 
employee  for  personal  purposes.  If  the 
employee  paid  for  the  flight,  the 
employee  would  have  been  able  to 
deduct  no  more  than  the  excess  of  the 
amount  paid  over  the  lesser  amount  the 


employee  would  have  paid  absent  the 
business-oriented  security  reasons. 
Thus,  the  includible  amount  would  be 
not  less  than  the  amount  the  employee 
would  have  paid  absent  the  security 
concern. 

Q-11:  Assume  that  an  employer 
provides  a  flight  to  an  employee  on  an 
employer-provided  airplane  and  that  the 
employer  and/or  the  employee  take  the 
position  on  a  return  that  the  value  of  the 
flight  is  not  includible  in  the  employee's 
income  because  the  purpose  of  the 
employee's  flight  was  primarily 
business.  If  it  is  subsequently 
determined  that  the  primary  purpose  of 
the  employee's  flight  was  personal,  how 
is  the  flight  valued? 

A-11:  The  value  of  the  flight  is 
determined  under  the  general  valuation 
principles  set  forth  in  §  1.61-2T.  The 
special  valuation  rules  set  forth  in 
S  1.61-2T  cannot  be  used.  Similarly,  if 
an  employer  and/or  employee 
improperly  take  the  position  on  a  return 
that,  due  to  a  security  concern,  part  or 
all  of  the  value  of  a  personal  flight  by  an 
employee  on  an  employer-provided 
airplane  is  excluded  from  gross  income, 
the  person  who  has  improperly  taken 
that  position  cannot  use  the  special 
valuation  rule  provided  in  §  1.61-2T 
with  respect  to  such  flight  by  such 
employee. 

For  purposes  of  this  Q/A-11.  a  flight 
by  any  individual  whose  flight  would  be 
taxed  to  the  employee  is  treated  as  a 
flight  by  the  employee  (see  S  1.61-2T). 

Discrimination 

Q-12:  If  an  employer  establishes 
separate  fringe  benefit  plans  or 
arrangements,  will  each  plan  be  judged 
separately  with  respect  to  whether  the 
plan  discriminates  in  favor  of  officers, 
owners,  or  highly  compensated 
employees  ("prohibited  group")? 

A-12:  Whether  the  separate  fringe 
benefit  plans  will  be  judged  separately 
depends  upon  the  facts  and 
circumstances.  For  example,  assume  a 
department  store  provides  a  20  percent 
merchandise  discount  to  all  employees 
under  one  fringe  benefit  plan.  Under  a 
separate  fringe  benefit  plan,  the 
department  store  provides  an  additional 
15  percent  merchandise  discount  to  a 
group  of  employees  defined  under  a 
classification  which  discriminates  in 
favor  of  the  prohibited  group.  In  this 
case,  each  plan  would  not  be  judged 
separately  with  respect  to  whether  it  is 
discriminatory.  Instead,  the  plans  would 
be  considered  together  for  purposes  of 
testing  for  discrimination.  Since 
considered  together  such  plans  would  be 
discriminatory,  section  132(a)(2) 
(relating  to  qualified  employee 
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discounts)  would  not  apply  to  the 
prohibited  group  members  who  are 
participants  in  both  plans,  so  that  no 
exclusion  would  be  available  for  such 
employees  with  respect  to  either  plan. 
Therefore,  the  entire  35  percent 
merchandise  discount  provided  to  the 
prohibited  group  members  is  includible 
in  such  employees'  gross  incomes. 

Q-13:  How  are  employer-provided 
cash  bonuses  or  rebates  provided  to  the 
prohibited  group,  which  are  adjusted 
according  to  the  amount  of  purchases 
made  by  the  employee,  treated  under 
section  132? 

A-13:  Such  bonuses  or  rebates  are 
treated  as  equivalent  discounts.  For 
example,  assume  all  employees  of  an 
employer  are  provided  a  20  percent 
discount  with  respect  to  all 
merchandise.  In  addition,  the  employer 
provides  cash  bonuses  to  a  group  of 
employees  defined  under  a 
classification  which  discriminates  in 
favor  of  the  prohibited  group.  Assume 
further  that  such  cash  bonuses  are  equal 
to  15  percent  of  the  value  of 
merchandise  purchased  by  each  such 
employee.  Such  a  structure  would  be 
treated  exactly  as  the  example  in  Q/A- 
12  of  this  section,  and  the  prohibited 
group  members  who  receive  the  cash 
bonuses  may  not  exclude  the  20  percent 
discount. 

Q-14:  Who  is  a  highly  compensated 
employee  for  purposes  of  section  132 
and  this  section? 

A-14:  Except  as  otherwise  provided 
below,  any  employee  who  has 
compensation  greater  than  the 
compensation  of  90  percent  of  all 
employees  employed  by  the  employer  is 
a  highly  compensated  employee.  There 
are  two  exceptions  to  this  rule: 

(a)  any  employee  who  has 
compensation  of  $50,000  or  more  during 
a  calendar  year  is  a  highly  compensated 
employee  for  that  year,  regardless  of 
whether  his  compensation  is  greater 
than  the  compensation  of  90  percent  of 
all  employees  employed  by  the 
employer,  and 

(b)  any  employee  who  has 
compensation  of  $20,000  or  less  during  a 
year  is  not  a  highly  compensated 
employee  for  that  year,  unless  no 
employee  of  the  employer  has 
compensation  in  excess  of  $35,000. 

The  term  "compensation"  is  defmed  as 
the  amount  which  would  be  reported  on 
a  Form  W-2  as  compensation  (excluding 
amounts  that  would  be  excludable  but 
for  section  132(h)(1)]  for  the  calendar 
year.  Compensation  includes  amounts 
received  from  all  entities  which  would 
be  treated  as  a  single  employer  under 
section  414  (b),  (c),  and  (m)  and  is  not 


restricted  to  amounts  received  with 
respect  to  any  one  line  of  business. 

Q-15:  For  purposes  of  Q/A-14  of  this 
section,  what  is  the  meaning  of  the  term 
"employee"? 

A-15:  Generally,  for  purposes  of  Q/A- 
11  of  this  section,  the  term  "employee" 
does  not  include  any  individual  who 
does  not  perform  services  for  the 
employer  as  an  employee  during  the 
calendar  year.  For  example,  if  an 
employer  has  active  employees,  retired 
employees,  and  widows  or  widowers 
who  are  "employees"  under  section 
132(f)(1)(B),  the  90  percent  test  and  the 
second  exception  to  the  90  percent  test 
(as  listed  in  Q/A-14  of  this  section) 
apply  only  to  the  active  employees. 

Far.  3.  The  following  new  section  is 
added  after  S  1.162-24  and  reads  as 
follows: 

S  1.162-25T    Question  and  answer  relating 
to  compensation  deductions  with  respect 
to  noncash  fringe  benefits  (Temporary). 

The  following  question  and  answer 
relates  to  compensation  deductions  with 
respect  to  noncash  fringe  benefits 
pursuant  to  section  162  of  the  Internal 
Revenue  Code  of  1954: 

Q-1:  If  an  employer  includes  the  value 
of  a  noncash  fringe  benefit  in  an 
employee's  income,  may  the  employer 
deduct  both  this  amount  (as 
compensation  for  services)  and  the  costs 
incurred  by  the  employer  in  providing 
the  benefit  to  the  employee? 

A-1:  No.  For  example,  assume  that  an 
employer  makes  an  automobile 
available  to  an  employee  solely  for  the 
employee's  personal  use  during  a 
calendar  year.  In  addition,  assume  that 
the  special  rule  provided  in  9  1.61-2T  is 
used  and  that  the  Annual  Lease  Value 
(as  defined  in  §  1.61-2T)  is  $2,100,  which 
is  the  same  amount  that  the  employer 
paid  to  lease  the  automobile  for  the 
calendar  year.  The  employer  would  only 
be  entitled  to  deduct  $2,100  with  respect 
to  such  automobile.  The  employer  would 
not  be  able  to  deduct  both  the  cost  of 
leasing  the  automobile  for  the  calendar 
year  and  the  Annual  Lease  Value. 

If  the  employer  had  purchased,  rather 
than  leased  the  same  automobile,  and 
the  depreciation  with  respect  to  such 
automobile  was  $1,500,  the  employer 
would  only  be  entitled  to  deduct  $1,500 
with  respect  to  such  automobile.  The 
employer  would  not  be  able  to  deduct 
both  the  depreciation  and  the  Aimual 
Lease  Value. 

PART  31— [AMENDED] 

Par.  4.  The  following  new  section  is 
added  after  S  31.3121(a}-l  and  reads  as 
follows: 


$  31.312(a)-1T    Question  and  answer 
relating  to  th«  definition  of  wages  in 
section  3121(a)  (Temporary). 

The  following  question  and  answer 
relates  to  the  definition  of  wages  in 
section  3121(a)  of  the  Internal  Revenue 
Code  of  1954,  as  amended  by  section 
531(d)(1)(A)  of  the  Tax  Reform  Act  of 
1984  (98  Stat.  885): 

Q-1:  Are  fringe  benefits  included  in 
the  definition  of  "wages"  under  section 
3121(a)? 

A-1:  Yes,  unless  specifically  excluded 
from  the  definition  of  "wages"  pursuant 
to  section  3121(a)  (1)  through  (20).  For 
example,  a  fringe  benefit  provided  to  or 
on  behalf  of  an  employee  is  excluded 
from  the  definition  of  "wages"  if  at  the 
time  such  benefit  is  provided  it  is 
reasonable  to  believe  that  the  employee 
will  be  able  to  exclude  such  benefit  from 
income  under  section  117  or  132. 

Par.  5.  The  following  new  section  is 
added  after  §  31.3231(e)-l  and  reads  as 
follows: 

§  31.3231(e)-2T    Question  and  answer 
relating  to  ttie  definition  of  compensation 
in  section  3231(e)  (Temporary). 

The  following  question  and  answer 
relates  to  the  definition  of 
"compensation"  in  section  3231(e)  of  the 
Internal  Revenue  Code  of  1954,  as 
amended  by  section  531(d)(2)  of  the  Tax 
Reform  Act  of  1984  (98  Stat.  885): 

Q-1:  Does  the  term  "compensation" 
include  any  benefit  provided  to  or  on 
behalf  of  an  employee? 

A-1:  Yes,  if  the  employment 
agreement  provides,  either  expressly  or 
impliedly,  for  the  inclusion  of  the  benefit 
as  part  of  the  employee's  remuneration. 
However,  even  if  the  agreement  either 
expressly  or  impliedly  so  provides,  such 
benefit  is  not  "compensation"  if,  at  the 
time  such  benefit  is  provided,  it  is 
reasonable  to  believe  that  the  employee 
will  be  able  to  exclude  such  benefit  from 
income  under  section  117  or  132. 

Par.  6.  The  following  new  section  is 
added  after  S  31.3306(b)-l  and  reads  as 
follows: 

S  31.3306(b)-1T    Question  and  answer 
relating  to  ttte  definition  of  wages  in 
section  3306(b)  (Temporary). 

The  following  question  and  answer 
relates  to  the  definition  of  wages  in 
section  3306(b)  of  the  Internal  Revenue 
Code  of  1954,  as  amended  by  section 
531(d)(3)  of  the  Tax  Reform  Act  of  1984 
(98  Stat.  885): 

Q-1:  Are  fringe  benefits  included  in 
the  definition  of  wages  under  section 
3306(b)? 

A-1:  Yes,  unless  specifically  excluded 
from  the  definition  of  "wages"  pursuant 
to  section  3306(b)  (1)  through  (16).  For 
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example,  a  fringe  benefit  provided  to  or 
on  behalf  of  an  employee  is  excluded 
from  the  dcHnition  of  "wages"  if  at  the 
time  such  benefit  is  provided  it  is 
reasonable  to  believe  that  the  employee 
will  be  able  to  exclude  such  benefit  from 
income  under  section  117  or  132. 

Par.  7.  The  following  new  section  is 
added  after  S  31.3401(a}-l  and  reads  as 
follows: 

§  31.3401(a>-1T    OuMtton  and  answw 
rvteting  to  ttw  definition  of  wag««  in 
section  3401(a)  (Ttinporary). 

The  following  question  and  answer 
relates  to  the  definition  of  wages  in 
section  3401(a)  of  the  Internal  Revenue 
Code  of  1954,  as  amended  by  section 
531|d)(4)  of  the  Tax  Reform  Act  of  1984 
(98  Stat.  886): 

Q-1:  Are  fringe  beneHts  included  in 
the  deflnition  of  "wages"  under  section 
3401(a)? 

A-1:  Yes.  unless  specifically  excluded 
from  the  defmition  of  "wages"  pursuant 
to  section  3401(a)  (1)  through  (20).  For 
example,  a  fringe  benefit  provided  to  or 
on  behalf  of  an  employee  is  excluded 
from  the  definition  of  "wages"  if  at  the 
time  such  benefit  is  provided  it  is 
reasonable  to  believe  that  the  employee 
will  be  able  to  exclude  such  benefit  from 
income  under  section  117  or  132. 

Par.  8.  The  following  new  section  is 
added  after  i  31.3404-1  and  reads  as 
follows: 

§31.3501(a>-1T    Question  and  answer 
reiating  to  ttte  time  employers  must  collect 
and  pay  ttte  taxes  on  noncasi)  fringe 
benefits. 

The  following  questions  and  answers 
relate  to  the  time  employers  must  collect 
and  pay  the  taxes  imposed  by  subtitle  C 
on  noncash  fringe  beneHts: 

Q-1:  If  a  noncash  fringe  benefit 
constitutes  "wages"  under  section 
3121(a).  3306(b).  or  3401(a).  or 
constitutes  "compensation"  under 
section  3231(e).  when  must  an  employer 
collect  and  pay  the  taxes  imposed  by 
subtitle  C? 

A-J:  For  purposes  of  an  employer's 
liabihty  to  collect  and  pay  the  taxes 
imposed  by  subtitle  C.  an  employer  may 
deem  such  fringe  benefit  to  be  paid  at 
any  time  on  or  after  the  date  on  which  it 
is  provided,  as  long  as  such  date  is  on  or 
before  the  last  day  of  the  calendar 
quarter  in  which  such  benefit  is 
provided.  An  employer  may  consider  the 
benefit  to  be  provided  in  two  or  more 
parts  for  purposes  of  the  preceding 
sentence.  For  example,  if  a  fringe  benefit 
with  a  fair  market  value  of  $1,000  is 
provided  on  January  1. 1985.  the 
employer  could  deem  $500  paid  on 
February  28. 1985  and  $500  paid  on 
March  31. 1985. 


With  respect  to  noncash  fringe 
benefits  provided  during  the  first 
calendar  quarter  of  1985.  a  special  rule 
applies.  Such  benefits  may  be  deemed 
paid  at  any  time  on  or  after  the  date  on 
which  they  are  provided  as  long  as  the 
date  they  are  deemed  paid  is  on  or 
before  the  last  day  of  the  second 
calendar  quarter  of  1985. 

In  addition,  for  purposes  of 
9  31.6302(c}-l(a)(l)(i).  the  term  "tax" 
does  not  include  the  employer  tax  under 
section  3111  with  respect  to  noncash 
fringe  benefits  which  are  deemed  by  the 
employer  to  be  paid  on  the  last  day  of 
any  calendar  quarter.  For  purposes  of 
the  first  sentence  of  S  31.6302(c)-2(a)(l). 
the  phrase  "employer  tax  imposed  after 
December  31. 1983,  under  section  3221 
(a)  and  (b)"  will  not  include  any  such 
employer  tax  with  respect  to  noncash 
fringe  benefits  which  are  deemed  by  the 
employer  to  be  paid  on  the  last  day  of 
the  quarter,  provided  that  for  purposes 
of  deposits  required  under  9  31.6302(c}- 
l(a)(l)(v),  such  first  sentence  applies  to 
such  noncash  fringe  benefits. 

Notwithstanding  anything  in  this 
section  to  the  contrary,  if  an  employer  in 
fact  withholds,  the  amount  withheld  is 
subject  to  the  general  deposit  rules. 

The  manner  in  which  and  the  time  at 
which  the  employer  withholds  amounts 
from  the  wages  of  an  employee  to  pay 
the  taxes  imposed  under  section  3101. 
3201.  and/or  3402  will  generally  be  left 
to  be  determined  by  the  employer  and 
the  employee.  Any  delay  in  withholding, 
however,  does  not  affect  the  employer's 
obligation  upon  the  filing  of  an 
employment  tax  return,  to  pay  amounts 
which  would  be  due  under  this  subtitle 
if  the  employer  had  withheld,  with 
respect  to  noncash  fringe  benefits,  the 
amount  which  would  have  been 
required  to  be  withheld  if  such  noncash 
fringe  benefits  had  been  paid  in  cash  on 
the  date  the  benefits  were  deemed  paid. 
However,  if  such  amounts  are  not 
withheld  from  the  wages  of  an  employee 
within  a  reasonable  period  after 
payment  of  the  taxes  by  the  employer, 
payment  by  the  employer  may  be 
deemed  additional  compensation  of  the 
employee. 

Q-2:  Are  any  fringe  benefits  excepted 
from  the  rules  contained  in  Q/A-1  of 
this  section? 

A-2:  Yes.  The  rules  contained  in  Q/A- 
1  of  this  section  do  not  apply  to  the 
transfer  of  personal  property  (both 
tangible  and  intangible)  of  a  kind  held 
for  investment  or  to  the  transfer  of  real 
property.  Accordingly,  an  employer  is 
liable  for  the  collection  and  payment  of 
taxes  imposed  by  this  subtitle  when 
such  property  is  transferred.  For 
example,  stock  transferred  in  connection 
with  the  performance  of  services  is  paid, 


for  purposes  of  this  subtitle  C.  on  the 
date  the  stock  is  transferred,  i.e.,  on  the 
date  the  stock  vests  pursuant  to  section 
83  (absent  a  section  83(b)  election). 

Q-3:  What  is  an  example  of  the 
application  of  the  rules  contained  in  Q/ 
A-1  of  this  section  with  respect  to 
obligations  under  Chapters  21  and  24  of 
subtitle  C? 

A-3:  All  of  employer  A's  employees 
received  $100  in  cash  as  wages  each 
week  from  A.  In  addition,  during  a 
calendar  quarter,  each  such  employee 
receives  noncash  fringe  benefits,  the  fair 
market  value  of  which  is  $500.  A  deems 
all  such  noncash  fringe  beneftis  to  be 
paid  on  the  last  day  of  the  quarter.  As  of 
the  end  of  the  quarter,  no  amount  has 
been  withheld  from  the  employee's 
wages  with  respect  to  such  noncash 
fringe  benefits,  and  A  has  "undeposited 
taxes"  (within  the  meaning  of 
9  31.6302(c}-l(a)(l)(i))  of  more  than 
$3,000  attributable  to  amounts  actually 
withheld  under  section  3102  or  section 
3402  or  due  under  section  3111  with 
respect  to  cash  wages  of  A's  employees. 
The  amount  which  A  must  deposit 
within  3  banking  days  after  the  end  of 
the  quarter  will  be  determined  without 
regard  to  the  noncash  fringe  benefits 
deemed  paid  on  the  last  day  of  the 
quarter. 

During  the  month  following  the 
quarter.  A  withholds  from  its  employees 
with  respect  to  the  noncash  fringe 
benefits  deemed  paid  on  the  last  day  of 
the  quarter.  As  A  withholds  amounts, 
such  amounts  become  "taxes"  subject  to 
9  31.6302(c)-l(a)(l)(i).  If.  as  of  the  date 
of  filing  of  the  return  for  the  period 
which  includes  the  last  day  of  the 
quarter.  A  has  not  deposited  all  amounts 
with  respect  to  the  quarter  which  are 
due  under  section  3111  or  which  would 
have  been  due  had  A  withheld,  under 
sections  3102  and  3402,  with  respect  to 
noncash  fringe  benefits,  the  amount 
which  would  have  been  required  to  be 
withheld  had  such  benefits  been  paid  in 
cash.  A  shall  pay  the  balance  with  its 
return.  A  must  make  such  payment 
regardless  of  whether,  at  the  time  the 
return  is  filed,  he  has  actually  withheld 
all  amounts  which  he  would  have  been 
required  to  withhold  had  such  benefits 
been  paid  in  cash. 

Q-4:  If  an  employee  is  provided  with  a 
noncash  fringe  benefit  and  separates 
from  service  before  the  benefit  is 
deemed  paid  by  the  employer,  is  the 
employer  liable  for  the  taxes  imposed  by 
subtitle  C? 

A-4:  Yes.  The  employer's  liability  is 
unaffected  by  his  ability  to  collect  the 
tax  from  the  former  employer. 

0-5/  If  an  entity  other  than  the 
employer  provides  a  noncash  fringe 
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benefit  to  an  employee,  is  that  entity 
considered  the  employer  of  such 
employee  with  respect  to  such  noncash 
fringe  benefit  for  any  purposes  of 
subtitle  C? 

AS:  The  provision  of  noncash  fringe 
benefits  by  an  entity  to  an  employee  of 
another  employer  does  not  make  such 
entity  the  employer  of  luch  employee 
with  respect  to  such  noncash  fringe 
benefit  for  any  purpose  of  subtitle  C,  so 
long  as  such  noncash  fringe  benefits  are 
incidental  to  the  provision  of  wages  by 
the  employer  to  such  employee.  For 
example,  if  two  unrelated  airlines,  A 
and  B,  enter  into  a  reciprocal  agreement 
where  by  the  parents  of  employees  of 
both  airlines  are  entitled  to  free  flights 
on  both  airlines,  the  fact  that  A  is 
providing  a  noncash  fringe  benefit  to  the 
employees  of  B  generally  will  not  make 
A  the  employer  of  such  employees  for 
purposes  of  subtitle  C. 

Q-6:  Do  special  rules  apply  to  the 
provision  of  taxable  noncash  fringe 
benefits  by  a  nonemployer  under  a 
reciprocal  agreement  with  the 
employee's  employer? 

A-6:  If  the  provision  of  taxable 
noncash  fringe  benefits  meets  the 
requirements  of  Q/A-5  of  this  section, 
the  nonemployer  provider  of  the  benefits 
is  not  required  to  withhold.  The 
employer  must  take  the  steps  necessary 
to  obtain  the  relevant  information  from 
the  provider  of  the  benefits  in  order  to 
enable  the  employer  to  satisfy,  in  a 
timely  manner,  its  obligations  under 
subtitle  C  to  collect  and  pay  taxes  with 
respect  to  the  noncash  fringe  benefits 
provided  by  the  nonemployer. 

Q-7:  For  purposes  of  subtitle  C,  how  is 
the  fair  market  value  of  an  employer- 
provided  automobile  during  any  time 
period  to  be  determined? 

A-7:  The  fair  market  value  of  an 
employer-provided  automobile  must  be 
determined  under  the  rules  provided  in 
S  1.61-2T  and  S  1.132-lT.  For  example, 
assume  that  an  employee  adopts  the 
special  rule  provided  in  S  1.61-2T  and 
that  the  Annual  Lease  Value,  as  defined 
in  S  1.61-2T,  of  an  automobile  is  $2,100. 
The  automobile  is  provided  to  employee 
A  on  January  1, 1985.  As  of  March  31,  A 
had  driven  the  automobile  1,000 
personal  miles  and  3,000  miles  in  the 
course  of  his  employer's  business.  For 
the  quarter,  A  would  have  had  wages  of 
$131.25  attributable  to  his  personal  use 
of  the  automobile  computed  by 
subtracting  a  $393.75  working  condition 
fringe  from  $525  ($2,100  divided  by  4). 
See  section  132(d)  and  §  1.132-lT. 
During  the  second  quarter  of  1985,  A 
drives  the  automobile  only  1,000  miles, 
all  of  which  are  personal.  In  order  to 
calculate  the  value  of  the  wages 
provided  to  A  in  the  second  quarter  in 


the  form  of  the  availability  of  the 
employer-provided  automobile,  first  A's 
employer  calculates  the  Annual  Lease 
Value  attributable  to  the  first  six  months 
of  1985  which  is  $1,050  ($2,100  divided 
by  2).  Second,  A's  employer  calculates 
the  working  condition  fringe  exclusion 
which  is  $630  ($1,050  multiplied  by  a 
fraction  the  numerator  of  which  is  A's 
business  mileage  (3,000  miles]  and  the 
denominator  of  which  is  A's  total 
mileage  (5,000  miles]).  The  calculations 
result  in  a  total  inclusion  of  $420 
($1,050 — $630).  From  the  total  inclusion 
of  $420,  the  wages  provided  in  the  first 
quarter,  $131.25,  are  subtracted,  leaving 
$288.75  as  the  wages  includible  in  the 
second  quarter  attributable  to  the 
availability  to  A  of  the  employer- 
provided  automobile. 

Q-8:  May  an  employer  treat  the 
Annual  Lease  Value  or  Daily  Lease 
Value  (as  defined  in  §  1.61-2T],  or  the 
fair  market  value  if  the  special  rule  of 
§  1.61-2T  is  not  used,  of  an  employer- 
provided  automobile  made  available  to 
an  employee  as  fully  includible  in  the 
employee's  gross  income  without  regard 
to  whether  the  employee  has  used  the 
automobile  in  the  employer's  business? 

A-8:  No.  Before  including  any  amount 
in  an  employee's  gross  income,  the 
employer  must  request  that  the 
employee  furnish  the  employer  with 
either  records  or  a  statement  which 
shows,  with  respect  to  each  employer- 
provided  automobile,  the  number  of 
miles  driven  by  the  employee  in  the 
employer's  business  and  the  number  of 
total  miles  driven  by  such  employee. 
(For  purposes  of  this  Q/A-8,  if  an 
automobile  is  available  to  any  person 
and  such  availability  would  be  taxed  to 
an  employee,  miles  driven  by  such 
person  will  be  considered  miles  driven 
by  the  employee.)  Such  records  or 
statement  requested  must  relate  to  the 
period  or  periods  with  respect  to  which 
the  employer  is  determining  the  amount 
that  must  be  included  in  the  employee's 
gross  income.  Unless  the  employer 
knows  or  has  reason  to  know  that  such 
records  or  statement  is  not  accurate,  the 
employer  must  report  the  employee's 
income  after  taking  into  account  the 
business  and  total  use  shown  by  such 
records  or  statement.  If  the  employee 
fails  to  respond  within  a  reasonable 
period  of  time,  or  if  the  employee 
produces  records  or  a  statement  which 
the  employer  knows  or  has  reason  to 
know  is  not  accurate,  the  employer  may 
include  in  the  employee's  gross  income 
an  amount  calculated  without  regard  to 
a  working  condition  fringe  exclusion 
based  on  business  mileage  with  respect 
to  the  employer-provided  automobile. 

In  addition,  the  employer  must,  before 
reporting  any  amount  as  gross  income 


with  respect  to  an  employer-provided 
automobile,  take  into  account  other 
working  condition  fringe  exclusions, 
such  as  the  security  exclusion  discussed 
in  §  1.132-lT.  If  proper  calculation  of  an 
exclusion  requires  information  from  the 
employee  and  the  employee  either  does 
not  respond  within  a  reasonable  period 
of  time  to  a  request  for  such  information 
or  produces  information  which  the 
employer  knows  or  has  reason  to  know 
is  not  accurate,  the  employer  may 
disregard  such  exclusion  in  reporting 
such  employee's  gross  income. 

Qr-9:  If  an  employee  purchases  any 
property  or  service  from  an  employer  at 
a  discount  and  the  discount  is  not 
excludable  under  section  132  and  any 
applicable  regulations  thereunder,  when 
is  the  noncash  fringe  benefit  provided? 

A-9:  Such  property  or  service  is 
provided  at  the  time  that  ownership  is 
transferred,  in  the  case  of  property,  or 
the  time  service  is  rendered,  in  the  case 
of  services.  This  will  be  true  regardless 
of  when  the  employee  pays  for  such 
property  or  service  or  the  date  payment 
is  due  or  the  rate  of  interest  charged 
prior  to  payment.  The  time  at  which 
ownership  of  the  property  is  transferred 
must  be  determined  under  general  tax 
principles. 

Q-10:  What  rules  apply  with  respect 
to  the  treatment  of  the  payment  of  any 
noncash  fringe  benefit  as  the  payment  of 
supplemental  wages  under  section  3402? 

A-10:  An  employer  may  treat  the 
payment  of  any  noncash  fringe  benefit 
as  the  payment  of  supplemental  wages. 
Thus,  if  noncash  fringe  benefits  are 
provided  and  tax  has  been  withheld 
from  the  employee's  regular  wages,  the 
employer  may  determine  the  tax  to  be 
withheld  with  respect  to  such  noncash 
fringe  benefits  by  using  a  flat  percentage 
rate  of  20  percent,  without  allowance  for 
exemptions  and  without  reference  to 
any  regular  payment  of  wages.  For 
example,  assume  that  during  a  calendar 
quarter  A  receives  from  his  employer  a 
taxable  noncash  fringe  benefit  with  a 
fair  market  value  of  $1,000.  If  the 
requirements  specified  above  are 
satisfied,  A's  employer  may  determine 
the  tax  to  be  withheld  with  respect  to 
such  benefit  by  using  a  flat  percentage 
rate  of  20  percent.  The  employer  may 
also  determine  the  tax  to  be  withheld 
with  respect  to  such  benefit  by  use  of 
the  method  described  in  §  31.3402  (g)- 
1(a)(2). 

PART  54— [AMENDED] 

Par.  9.  The  following  new  section  is 
added  after  §  54.4975-15  and  reads  as 
follows: 
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§  54.4977-1T 

rwmmg  lo  ms  ■Mcuon  conccmng  ■«■■  of 

bmiwti  In  Mtotwic*  on  January  1, 1M4 

(Twnporary)L 

The  following  questions  and  answers 
relate  to  the  election  by  employers 
under  section  4977  of  the  Internal 
Revenue  Code  of  1954,  as  added  by 
section  531(e)(1)  of  the  Tax  Reform  Act 
of  1964  (98  Stat.  886).  to  treat  all 
employees  of  any  line  of  business  in 
existence  on  |anuary  1. 1984.  as 
employees  of  one  of  those  lines  of 
business  for  purposes  of  section  132(a) 
(1)  and  (2): 

Q-1:  What  does  section  4977  provide 
with  respect  to  the  exclusion  from  gross 
income  of  certain  fringe  benefits? 

A-1:  In  general,  section  4977  provides 
an  elective  grandfather  rule  that  allows 
an  employer  under  certain 
circumstances  to  treat  employees  of  all 
lines  of  business  which  were  in 
existence  on  January  1, 1984.  as 
employees  of  one  of  those  lines  of 
business  for  purposes  of  section  132(a) 
(1)  and  (2).  but  not  for  purposes  of 
section  132(g)(2). 

Q-Z-  Under  what  circumstances  does 
the  elective  grandfather  rule  of  section 
4977  apply? 

A-2:  If— 

(a)  an  election  under  section  4977  is  in 
effect  with  respect  to  an  employer  for 
any  calendar  year,  and 

(b)  on  and  after  January  1, 1984,  at 
least  85  percent  of  the  employees  of  the 
employer  in  all  of  its  lines  of  business 
which  existed  on  January  1, 1984.  were 
entitled  to  employee  discounts  or 
services  provided  by  the  employer  in 
one  line  of  business, 

then  all  employees  of  any  hne  of 
business  of  the  employer  which  was  in 
existence  on  January  1. 1984,  are  treated, 
for  purposes  of  section  132(a)  (1)  and  (2) 
(but  not  for  purposes  of  section 
132(g)(2))  as  employees  of  the  one  line  of 
business  referred  to  in  (b)  of  this  Q/A-2. 

Q-3:  How  does  an  employer  make  the 
election  provided  for  in  section  4977? 

A-3:  An  employer  must  Tile  a 
statement  with  the  director  of  the 
service  center  with  which  the 
employer's  fax  returns  are  filed.  The 
statement  must  indicate  that  the 
employer  is  electing  to  apply  the 
provisions  of  section  4977  to  one  or  more 
of  the  employer's  lines  of  business  and 
must  contain  the  following  information: 

(a)  The  employer's  name,  address,  and 
taxpayer  identification  number, 

(b)  A  description  of  all  of  the 
employer's  lines  of  business  in  existence 
on  January  1. 1984:  and 

(c)  For  each  lines  of  business  which  is 
to  have  as  an  employee  for  purposes  of 
section  132(a)  (1)  and  (2)  an  individual 
but  for  the  election  under  section  4977 


would  not  be  treated  as  an  employee  for 
purposes  of  section  132(a)  (1)  and  [2)— 

(1)  A  description  of  the  no-additional- 
cost  service  or  qualified  employee 
discount  (including,  with  respect  to 
discounts,  the  percentage  discount)  to  be 
offered  to  employees  pursuant  to  section 
4977  in  such  line  of  business,  and 

(2)  With  respect  to  employees  in  all  of 
the  employer's  lines  of  business  in 
existence  on  January  1. 1984,  the  number 
of  such  employees  and  the  number 
entitled  to  the  described  fringe  benefit. 
Such  numbers  may  be  determined  as  of 
a  date  which  does  not  precede  the  date 
the  election  is  filed  by  more  than  30 
days. 

Q-4:  In  order  to  make  a  timely  section 
4977  election,  when  must  an  employer 
file  the  election  statement? 

A~4:  Except  as  otherwise  provided  in 
the  second  sentence  of  this  answer,  the 
employer  must  file  the  election 
statement  before  the  end  of  the  calendar 
year  preceding  the  year  for  which  the 
election  is  to  apply.  For  calendar  year 
1985,  however,  the  employer  has  until 
March  31. 1985,  to  file  the  election 
statement.  However,  the  Commissioner 
may,  in  his  discretion,  extend  the  March 
31, 1985  deadline  to  a  later  date. 

Q-5:  Does  section  4977  apply  to  all 
calendar  years  following  the  calendar 
year  in  which  the  election  is  made? 

AS:  Yes,  unless  the  employer  revokes 
the  election. 

Q~&  When  is  a  revocation  effective? 

A-6:  A  revocation  is  effective  with 
respect  to  the  calendar  year  following 
the  calendar  year  in  which  it  is  filed. 

Q-7:  If  an  employer  does  not  make  a 
timely  section  4977  election  with  respect 
to  1985.  will  the  employer  be  entitled  to 
make  an  election  with  respect  to  any 
subsequent  year? 

A-7:  No. 

Q-8:  If  an  employer  revokes  a  section 
4977  election,  is  the  employer  entitled  to 
elect  the  application  of  section  4977  for 
subsequent  years? 

A-8:  No. 

The  regulations  are  issued  under  the 
authority  contained  in  sections  132  and 
7805  of  Oie  Internal  Revenue  Code  of 
1954  (Title  26  of  the  United  States  Code). 
M.  Eddie  Heironimus, 
Acting  Commissioner  of  Internal  Revenue. 

Approved:  December  31. 1984. 
Ronald  A.  Peariman. 

Acting  Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  85-292  Filed  1-2-8S;  9:44  am] 
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Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  4 

ITJ>.  ATF-194;  Rof:  Notico  Na  5471 

Extension  of  Mandatory  Compliance 
Date  for  Registry  Numl>ef  of  American 
Bottler,  and  Geographical  Brand 
Names 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasury. 

ACTION:  Treasury  decision,  final  rule. 

summary:  This  final  rule  amends  the 
mandatory  compliance  date  of  January 
1, 1985,  to  January  1, 1987,  with  regard  to 
two  labeling  requirements  for  wine 
found  in  27  CFR  Part  4.  The  affected 
regulations  concern  the  American 
bottler's  registry  number  requirement, 
and  the  "brand"  requirement  for  brand 
names  having  geographical  significance. 
This  action  is  being  taken  since  both 
regulations  are  involved  in  ndemaking 
and  may  subsequently  be  amended. 

These  regulations  were  first 
promulgated  under  Treasury  Decision 
ATF-53,  published  in  the  Federal 
Register  on  August  23, 1978  (43  FR  37672. 
54624).  However,  certain  of  those 
regulations  were  challenged  in  court. 
Wawszkiewicz  v.  Department  of  the 
Treasury,  480  F.Supp.  739  (D.D.C  1979), 
affd  in  part,  rev'd  in  part  and  remanded 
with  directions,  670  F.2d  296  (D.C.  Cir. 
1981). 

This  final  rule  only  addresses  the 
extension  of  the  mandatory  compliance 
date.  The  ftnal  rule  concerning  the 
registry  number  of  the  bottler,  also 
discussed  in  Notice  No.  547,  will  be 
published  at  a  later  date,  after  the 
comment  period  closes  (January  22, 
1985),  and  the  comments  have  been 
analyzed. 
EFFECTIVE  DATE:  February  6. 1985. 

FOn  FURTHER  INFORMATION  CONTACT: 

James  P.  Ficaretta  or  Edward  A. 
Reisman.  FAA,  Wine  and  Beer  Branch. 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  1200  Pennsylvania  Avenue, 
NW,  Washington,  DC  20226,  202-566- 
7626. 

SUPPLEMENTARY  INFORMATION: 

Notice  No.  547 

On  October  23, 1984,  AFT  published 
Notice  No.  547  (49  FR  42577),  proposing 
to  take  regulatory  action  on  the 
provision  in  the  wine  regulations  which 
requires,  in  part,  that  the  registry 
number  of  the  bottler  be  shown  in  direct 
conjunction  with  the  name  and  address 
of  the  bottler  (27  CFR  4.35(d)).  The 
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proposal  was  the  result  of  a  petition 
received  from  the  Wine  Institute 
requesting  the  elimination  of  the  registry 
number  requirement.  The  comment 
period  on  this  portion  of  the  Notice 
closes  on  January  22, 1985. 

AFT  also  proposed  in  the  Notice  to 
extend  the  mandatory  compliance  date 
from  January  1, 1985,  to  January  1. 1987. 
for  two  regulations  involved  in 
rulemaking  proceedings.  The  regulations 
are  27  CFR  4.35(d).  requiring  the  registry 
number  of  the  bottler  to  appear  on  the 
label,  and  27  CFR  4.39(i).  involving  use 
on  labels  of  brand  names  having 
geographic  significance.  AFT  proposed 
to  extend  the  mandatory  compliance 
date,  in  order  to  allow  sufficient  time  for 
the  rulemaking  processes  to  be 
completed.  The  comment  period  for  the 
extension  of  the  mandatory  compliance 
date  closed  on  November  7, 1984. 

This  final  rule  addresses  only  the 
extension  of  the  mandatory  compliance 
date.  The  Hnal  rule  regarding  the 
bottler's  registry  number  will  be 
published  at  a  later  date,  after  the 
comment  period  closes  and  the 
comments  have  been  analyzed. 

ATF  has  received  two  comments 
regarding  the  extension  of  the 
compliance  date,  both  in  support  of 
AFT's  proposal  to  extend  the  mandatory 
compliance  date  from  January  1, 1985,  to 
January  1, 1987. 

ATF  believes  the  two  year  extension 
period  is  necessary  in  order  to  allow 
sufficient  time  for  the  rulemaking 
processes  to  be  completed.  Therefore, 
the  final  rule  is  adopted  as  proposed. 

Executive  Order  1229l| 

In  compliance  with  Executive  Order 
12291,  ATF  has  determined  that  this 
final  rule  is  not  a  "major  rule"  since  it 
will  not  result  in: 

(a)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(b)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  state  or  local  government 
agencies,  or  geographic  regions;  or 

(c)  Significant  adverse  affect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  final 
regulatory  flexibility  analysis  (5  U.S.C 
604)  are  not  applicable  to  this  final  rule 
because  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  final  rule 
will  not  impose,  or  otherwise  cause,  a 


significant  increase  in  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities.  The  final  rule  is  not 
expected  to  have  significant  secondary 
or  incidental  effects  on  a  substantial 
number  of  small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  Section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  96-511,  44 
U.S.C.  Chapter  35,  and  its  implementing 
regulations,  5  CFR  Part  1320,  do  not 
apply  to  this  final  rule  because  no 
requirement  to  collect  information  is 
imposed. 

Disclosure 

Copies  of  the  petitions,  the  notices  of 
proposed  rulemaking,  all  written 
comments,  and  this  final  rule  will  be 
available  for  public  inspection  during 
normal  business  hours  at:  Office  of 
Public  Affairs  and  Disclosure.  Room 
4407.  Federal  Building,  12th  and 
Pennsylvania  Avenue,  NW,  Washington. 
DC. 

List  of  Subjects  in  27  CFR  Part  4 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports. 
Labeling,  Packaging  and  containers, 
Wine. 

Drafting  Information 

The  principal  author  of  this  document 
is  James  P.  Ficaretta.  FAA,  Wine  and 
Beer  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

Authority  and  Issuance 

Accordingly,  under  the  authority 
contained  in  section  5  of  the  Federal 
Alcohol  Administration  Act,  49  Stat.  981, 
as  amended;  27  U.S.C.  205.  27  CFR  Part  4 
is  amended  as  follows: 

PART  4— LABELING  AND 
ADVERTISING  OF  WINE 

Subpart  D— Labeling  Requirements  for 
Wine 

Paragraph  1.  Section  4.35  is  amended 
to  change  the  mandatory  compliance 
date  in  paragraph  (d).  The  date 
appearing  in  the  second  sentence  of 
paragraph  (d)  of  §  4.35  is  revised  as 
follows: 

§  4.35    Name  and  address. 

t         *         t         *         * 

(d)  Trade  dr  operating  names.  The 
trade  or  operating  name  of  any  person 


appearing  upon  any  label  shall  be 
identical  with  a  name  appearing  on  the 
basic  permit  or  notice.  In  addition,  after 
December  31. 1986.  *  *  * 

Paragraph  2.  Section  4.39  is  amended 
to  extend  the  mandatory  compliance 
date  of  paragraph  (i).  The  heading  of 
S  4.39(i]  is  revised  to  read  as  follows: 

§  4.39    Prohibited  practices. 
***** 

(i)  Geographical  brand  names  (not 
mandatory  before  January  1. 1987.  *  *  • 
***** 

Signed:  December  3, 1984. 
Stephen  E.  Higgins, 
Director. 

Approved:  December  21. 1984. 
John  M.  Walker.  |r, 
Assistant  Secretary  (Enforcement  and 
Operations). 
[FR  Doc.  85-359  Filed  1-4-85;  8:45  am] 
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27  CFR  Part  4 

[T.D.  ATF-195;  Ref  Notices  Nos.  493  and 
5011 

Wine  Labeling  and  Advertising 
Regulations  Under  the  Federal  Alcohol 
Administration  Act  (Appellations  of 
Origin  and  Placement  of  Name  and 
Address  and  Net  Contents) 

agency:  Bureau  of  Alcohol.  Tobacco 

and  Firearms  (ATF).  Department  of  the 

Treasury. 

action:  Treasury  decision,  final  rule. 

SUMMARY:  This  final  rule  amends 
various  regulations  governing  the 
labeling  and  advertising  of  wine.  27  CFR 
Part  4. 

First.  ATF  is  amending  the  regulations 
in  27  CFR  4.34  to  allow  an  appellation  of 
origin  to  appear  "substantially  as 
conspicuous"  as  the  class  and  type 
designation  instead  of  "in  the  same  size 
of  type,  and  in  lettering  as  conspicuous 
as  die  class  and  type  designation."  The 
"same  size  of  type"  requirement  would 
have  become  mandatory  on  January  1, 
1985. 

Second.  ATF  is  amending  27  CFR  4.27 
to  allow  the  appellation  of  origin,  which 
is  required  to  appear  on  labels  of 
vintage  wine,  to  appear  "substantially 
as  conspicuous"  as  the  class  and  type 
designation.  Additionally.  27  CFR  4.34  is 
amended  to  reflect  the  requirement  in  27 
CFR  4.27  that  a  vintage  wine  must  be 
labeled  with  an  appellation  of  origin 
other  than  a  country. 

Third.  ATF  is  amending  27  CFR  4.32  to 
provide  that  the  name  and  address  of 
the  bottler  may  appear  on  any  label 
affixed  to  the  bottle  under  any 
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circumstance.  Previously,  in  certain 
cases,  the  name  and  address  of  the 
bottler  had  to  appear  on  the  brand  lubel. 

Fourth.  ATF  is  amending  27  CHI  4.32 
to  provide  that  the  net  contents 
statement  may  appear  on  any  label 
affixed  to  the  bottle,  if  the  net  contents 
is  a  metric  standard  of  fill,  as  authorized 
under  27  CFR  4.73.  Previously,  the  net 
contents  statement  had  to  appear  on  the 
brand  label,  or  on  a  separate  label 
afn.xed  in  the  immediate  proximity 
thereto  on  the  same  side  of  the  bottle. 
unless  the  net  contents  was  legibly 
blown  or  branded  into  the  container. 

Finally.  ATF  is  adding  a  provision  to 
27  CFR  4.25a  to  allow  the  names  of  more 
than  one  viticultural  area  to  be  used  as 
the  appellation  of  origin,  in  the  case  of 
overlapping  areas,  if  not  less  than  85 
percent  of  the  volume  of  the  wine  is 
derived  from  grapes  grown  in  the 
overlap  area. 

These  actions  are  the  result  of 
comments  received  pursuant  to  a  notice 
of  proposed  rulemaking  which  resulted 
from  a  petition  and  the  need  to  clarify 
related  issues  such  as  ATFs 
interpretation  of  the  statement 
"substantially  as  conspicuous." 
EFFECTIVC  DATE  Februar>  a.  1985. 
FOM  RiRTHER  INFORMATION  CONTACT: 
James  P.  Ficaretta  or  Charles  N.  Bacon, 
FAA.  Wine  and  Beer  Branch.  Bureau  of 
Alcohol,  Tobacco  and  Firearms.  1200 
Pennsvlvania  Avenue,  NW,  Washington. 
DC  20226.  202-566-7628. 
SUPPLEMENTARY  INFORMATION: 

Notice  No.  493 

On  November  16, 1983.  ATF  published 
Notice  No.  493  (48  FR  52088)  which 
made  various  proposals  to  amend  the 
wine  labeling  regulations  in  27  CFR  Part 
4.  The  comment  period  was  originally  to 
have  closed  on  January  16, 1984,    . 
however,  the  Delegation  of  the 
Conrmission  of  the  European 
Communities  requested  an  extension. 
As  a  result  of  this  request,  ATF 
extended  the  comment  period  until 
February  27, 1984,  in  Notice  No.  501 
(January  13. 1984.  49  FR  1752).  During  the 
comment  period,  ATF  received  a  total  of 
26  comments.  Specific  comments  are 
discussed  under  the  appropriate 
headings  relating  to  each  issue. 

T>'pe  Size  Requirements 

Treasury  Decision  ATF-53  (43  FR 
37672,  Aug.  23, 1978;  and  43  FR  54824, 
Nov.  22, 1978)  set  forth  the  requirement 
in  27  CFR  4.34(c),  that  an  appellation  of 
origin  disclosing  the  true  place  of  origin 
of  the  wine  shall  appear  on  the  label  in 
direct  conjunction  with,  in  the  same  size 
of  type,  and  in  lettering  as  conspicuous 
as  the  class  and  type  designation  of  the 


wine  if:  (1)  A  grape  type  (varietal)  is 
used  under  the  provisions  of  S  4.23a:  (2) 
a  semi-generic  tj'pe  designation  is 
employed  as  the  type  designation  of  the 
wine  pursuant  to  5  4.24(b):  or  (3)  a  brand 
name  or  product  name  is  qualified  with 
the  word  "brand"  as  required  by  the 
provisions  of  §  4.39(i)  or  (j).  Prior  to  T.D. 
ATF-53.  when  an  appellation  of  origin 
was  required  to  be  stated  on  a  wine 
label,  it  was  required  to  be  substantially 
as  conspicuous  as  the  class  and  type 
designation. 

The  Wine  Institute  petitioned  ATF  to 
delay  the  effective  date  of  §§  4.34(c)  and 
4.39[i)  from  January  1. 1983,  to  Januarj- 1. 
1985.  Due  to  the  fact  that  the  validity  of 
other  regulations  promulgated  by  T.D. 
ATF-53  was  cast  into  doubt  the 
l\auszkiewicz  v.  Department  of  the 
Treasury.  480  F.Supp.  739  (D.D.C.  1979), 
rev'd in  part  and  aff'd  in  part.  670  F.2d 
296  (DC.  Cir.  1981),  (while  one  of  the 
regulations  at  issue  was  upheld  by  the 
Court  of  Appeals,  the  other  regulations 
at  issue  in  the  case  were  remanded  to 
ATF  for  further  consideration),  wine 
industry  members  could  not  intelligently 
plan  the  redesign  of  their  labels  in  order 
to  confrom  to  all  of  the  requirements  set 
forth  in  the  Treasury  decision.  The  Wine 
Institute  felt  that  its  members  should  not 
be  compelled  to  redesign  their  labels 
again  until  the  future  of  the  regulations 
at  issue  in  Wawszkiewicz  was  settled. 
In  other  words,  the  Wine  Institute  felt 
that  its  members  should  only  be 
required  to  redesign  their  labels  once  in 
order  to  conform  to  the  niles 
promulgated  in  T.D.  ATF-53  and  they 
cannot  be  sure  what  those  rules  will  be 
until  the  Wawszkiewicz  matter  in 
finalized.  Since  the  Wine  Institute's 
petition  reflected  valid  concerns,  ATF 
issued  a  notice  of  proposed  rulemaking 
which  resulted  in  T.D.  ATF-126 
deferring  the  effective  date  of  5§  4.c(4{c) 
and  4.39(i]  until  January  1, 1985. 

Not  only  did  the  Wine  Institute 
petition  for  a  deferral  of  the  effective 
date  of  the  above-noted  regulations, 
they  also  expressed  the  opinion  that  the 
appellation  of  origin  and  the  class  and 
type  designation  should  not  be  required 
to  be  in  the  same  size  of  type.  They 
stated  that  this  requirement  was  not 
demanded  by  consumers,  provides  no 
additional  information  concerning  the 
origin  of  the  grapes,  and  that  the 
requirement  would  necessitate  large- 
scale  label  changes.  Subsequent  to 
'receipt  of  the  Wine  Institute's  petition. 
ATF  received  petitions  from  Sonoma- 
Cutrer  Vineyards  and  Napa  Valley 
Vintners,  which  requested  that  the 
requirement  set  forth  in  §  4.34(c)  that  the 
appellation  of  origin  be  stated  in  the 
same  size  of  type  as  the  class  and  type 
designation  be  changed  or  elemented. 


ATF  concurred  with  the  reasons  given 
in  the  petitions,  and  proposed  to  return 
the  appellation  of  origin  type  size 
requirement  to  "substantially  as 
conspicuous"  as  the  class  and  type 
designation.  Of  the  21  commenters 
responding  to  this  issue,  the  majority 
believed  that  the  appellation  or  origin 
should  appear  in  the  same  size  of  type, 
and  in  lettering  as  conspicuous  as  the 
class  and  type  designation.  These 
commenters  did  not  state  ^hat  the 
appellation  of  origin  should  appear  in 
the  same  size  type  in  all  cases,  but 
mentioned  specific  circumstances. 

One  commcnter.  an  American  wine 
consumer,  stated  that,  at  the  least,  the 
appellation  of  origin  when  it  is  a 
viticultural  area  should  appear  in  the 
same  size  of  type  as  the  class  and  type 
designation.  A  viticultural  area 
emphasizing  viticultural  distinction 
should  appear  as  prominent  as  the  type 
of  the  wine. 

The  remaining  commenters  who  took 
exception  represented  American 
importers,  import  trade  associations, 
and  foreign  governments.  These 
commenters  believed  that  the 
appellation  of  origin  should  appear  in 
the  same  size  of  type  as  the  class  and 
type  designation,  specifically  when  the 
class  and  type  designation  is  a  semi- 
generic  designation  of  wine  having 
geographic  significance.  Semi-generic 
designations  of  wine  have  a  geographic 
connotation  of  origin,  but  they  may  also 
be  used  to  designate  wine  having  an 
origin  other  than  that  indicated  by  such 
name.  Semi-generic  names  are  Angelica. 
Burgundy.  Claret.  Chablis.  Champagne, 
Chianti.  Malaga,  Marsala,  Madeira, 
Moselle.  Port.  Rhine  (Hock)  Wine. 
Sauterne,  Haut  Sauterne.  Sherry,  and 
Tokay.  However,  when  these 
designations  are  used  for  wines  having 
an  origin  other  than  that  indicated  by 
the  semi-generic  designation,  an 
appellation  of  origin  must  appear  in 
director  conjuction  therewith  disclosing 
the  true  place  of  origin.  27  CFR  4.24(b). 
These  commenters  believed  that  to 
ensure  that  no  consumer  would  be 
confused  or  deceived  as  to  the  true 
place  of  origin  of  the  wine,  the 
appellation  of  origin  should  appear  in 
the  same  size  of  type  as  the  semi-generic 
designation. 

ATF  agrees  with  the  commenters  who 
stated  that  the  regulation  concerning 
appellation  of  origin  type  size  should 
return  to  the  "substantially  as 
conspicuous"  standard.  No  evidence  has 
been  presented  to  ATF  that  consumers 
have  been  or  will  be  deceived  when  an 
appellation  of  origin  appears  in  a  size  of 
type  different  from  that  of  the  class  and 
type  designation.  ATF  believes,  after 
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evaluating  the  comments,  that  the 
reasons  for  initially  making  the  proposal 
are  still  valid. 

Requiring  the  appellation  of  origin  to 
appear  in  the  same  size  of  type  as  the 
class  and  type  designation  conveys  no 
more  information  than  when  the 
appellation  of  origin  appears 
"substantially  as  conspicuous."  The 
"substantially  as  conspicuous" 
requirement  has  been  in  effect  for  nearly 
half  a  century  without  problems  arising 
over  the  requirement  and  it  allows 
industry  members  to  design  their  labels 
as  they  deem  most  appropriate  for  the 
market  place.  ATF  believes  that  it 
should  regulate  only  where  necessary, 
and  then,  only  to  the  extent  necessary. 
ATF  further  believes  that  requiring  the 
appeallation  of  origin  to  appear 
"substantially  as  conspicuous"  balances 
the  winemakers'  interest  of  being  free  to 
design  their  labels  as  they  wish  with  the 
consumers'  interest  of  being  truthfidly 
and  adequately  informed  as  to  the  origin 
of  the  product. 

ATF  believes  a  discussion  of  what  it 
has  held  "substantially  as  conspicuous" 
to  mean  over  the  years  is  necessary. 
This  discussion  should  remove  any 
confusion  on  the  part  of  industry 
members  as  to  what  the  term  means  and 
how  labels  should  be  designed  in 
relation  to  the  appellation  of  origin  and 
class  and  type  designation  t^'pe  sizes.  In 
addition,  this  should  address  the 
concerns  of  the  opposing  commenters 
since,  as  was  brought  out  in  the  hearings 
preceding  TD.  ATF-53,  they  believed 
the  term  "substantially  as  conspicuous 
as"  had  been  "eroded"  over  time, 
resulting  in  smaller  type  faces,  lighter 
colors,  and  different  styles  of  type. 

As  with  any  mandatory  informatioa 
the  appellation  of  origin  and  class  and 
type  designation  must  be  at  least  two 
millimeters  in  height  and  on  a 
completely  contrasting  background. 
Most  wine  labels  bear  the  class  and 
type  designation  in  a  larger  tj'pe  size. 
The  regulations  read  that  the  appellation 
of  origin  shall  appear  substantially  as 
conspicuous  as  the  class  and  the  type 
designation.  ATF  will  not  question  the 
t>'pe  size  of  the  appellation  of  origin 
when  it  appears  no  smaller  than  two 
millimeters  and  at  least  one-half  the  size 
of  the  class  and  type  designation.  Where 
the  type  size  does  not  meet  these 
standards,  ATF  will  determine  the 
acceptability  of  the  label  on  a  case-by- 
case  basis. 

ATF  believes  that,  by  clarifying  the 
term  "substantially  as  conspicuous  as." 
and  having  the  appellation  of  origin 
appear  in  direct  conjunction  with  the 
class  and  type  designation,  on  a 
completely  contrasting  background,  the 
necessity  for  having  the  "same  size 


type"  requirement  is  eliminated. 
Therefore.  ATF  is  amending  the 
regulations  as  proposed. 

Vintage  Wine 

In  Notice  No.  493,  ATF  made  specific 
proposals  relating  to  the  provisions 
governing  vintage  wine.  Under  27  CFR 
4.27(a),  a  vintage  wine  must  be  labeled 
with  an  appellation  of  origin  appearing 
in  the  same  size  of  type,  and  in  direct 
conjunction  with  the  class  and  type 
designation.  ATF  proposed  to  return  the 
type  size  requirement  for  the  appellation 
of  origin  to  read  "substantially  as 
conspicuous."  This  proposal  was 
consistent  with  the  tyTpe  size  amendment 
proposed  for  27  CFR"4.34(c). 

ATF  also  proposed  to  amend  27  CFR 
4.34  to  reference  that  a  vintage  wine 
must  be  labeled  with  an  appellation  of 
origin  other  than  a  country.  This 
requirement  is  currently  stated  in  27 
Cni  4.27(b). 

The  above  proposals  relating  to 
vintage  wine  are  adopted  in  this  final 
rule  without  change.  No  comments  were 
received  that  specifically  addressed 
these  proposals.  The  rationale  for 
amending  the  type  size  requirement  for 
an  appellation  of  origin  appearing  on  the 
label  of  a  vintage  wine  is  the  same  as 
that  governing  the  size  of  type  for 
appellations  of  origin  generally. 

Overlap  Viticultural  Area  Appellation  of 
Origin 

Under  27  CFR  Part  9,  ATF  has 
established  several  American 
viticultural  areas  which  overlap  to  some 
extent.  Additionally,  a  number  of 
petitions  to  establish  areas  currently 
under  consideration  could  result  in  the 
establishment  of  viticultural  areas 
which  overlap  to  various  degrees.  In 
some  cases,  the  overlap  would  be  such 
that  a  smaller  viticultural  area  would  be 
entirely  contained  within  the  boundaries 
of  a  larger  area. 

ATF  has  taken  the  position  that  when 
not  less  than  85  percent  of  the  volume  of 
a  wine  is  derived  from  grapes  grown  in 
the  area  of  overlap  or  more  than  one 
viticultural  area,  the  wine  may  be 
labeled  with  the  name  of  any  of  the 
appropriate  viticultural  areas.  Based  on 
this  premise,  ATF  proposed  to  allow 
multi-viticultural  area  appellations  of 
origin.  This  final  rule  establishes  the  use 
of  multi-viticultural  area  appellations  of 
origin  only  where  overlapping  occurs 
and  under  certain  requirements.  To 
preclude  confusion  with  multi-county 
and  multi-state  appellations  of  origin. 
ATF  is  labeling  these  appellations  as 
"overlap"  viticultural  area  appellations 
of  origin. 

When  not  less  than  85  percent  of  the 
volume  of  the  wine  is  derived  from 


grapes  grown  in  the  area  of  overlap  of 
more  than  one  viticultural  area,  the  wine 
may  be  labeled  with  the  name  of  each      , 
viticultural  area.  For  example,  if 
viticultural  areas  A  and  B  overlap  to 
some  extent  and  not  less  than  85  percent 
of  the  volume  of  the  wine  is  derived 
from  grapes  grown  in  the  area  where  A 
and  B  overlap,  the  wine  may  be  labeled 
with  the  viticultural  area  appellation  of 
origin  "A."  "B."  or  "A-B." 

Seven  commenters  responded  to  this 
issue.  All  concurred  with  the  proposal  in 
theorj',  however,  two  commenters 
suggested  additional  qualifications.  One 
commenter  stated  tliat  to  qualify  for  the 
use  of  more  than  one  viticulturcd  area 
name,  the  overlap  should  be  complete, 
that  is,  a  smaller  viticultural  area  totally 
within  the  boundaries  of  a  larger 
viticultural  area.  ATF  does  not  agree 
with  this  conunenL  ATF  believes  that 
the  determining  factor  is  the  overlap 
itself.  Whether  the  overlap  is  total  or 
partial,  consumers  will  be  truthfully  and 
specifically  informed  as  to  the  origin  of 
the  grapes  used  to  produce  the  wine. 
AccorcUngly,  whether  or  not  the  overlap 
area  is  totally  contained  within  the 
boundaries  of  a  larger  area  or  partial 
overlap  occurs  is  not  a  concern. 
Therefore,  ATF  is  not  adopting  this 
qualification. 

Another  commenter  suggested  that 
when  a  varietal  designation  is  used  in 
conjunction  with  an  overiap  viticultural 
area  appellation  of  origin,  the  entire 
qualifying  percentage  requirement  for  a 
varietal  designation  shoidd  be  grown 
within  the  overlap  area.  ATT  agrees 
with  this  comment.  However,  no  new 
rule  to  this  effect  is  required  since  27 
CFR  4.23a(b)  requires  that  if  a  single 
grape  variety  is  to  be  used  as  the  type 
designation,  at  least  75  percent  of  the 
wine  must  be  derived  from  grapes  of 
that  variety  grown  in  the  labeled 
appellation  of  origin  area.  Therefore, 
when  an  overlap  viticultural  area  is  the 
labeled  appellation  of  origin,  §  4.23a(b) 
will  require  that  to  be  labeled  with  a 
single  grape  variety  as  the  type 
designation,  at  least  75  percent  of  the 
wine  must  be  derived  from  grapes  of 
that  variety  grown  in  the  labeled 
overlap  viticultural  area. 

ATF  believes  that  this  regulatory 
amendment  will  afford  consumers  more 
precise  information  concerning  the 
origin  of  the  grapes  that  are  used  to 
produce  a  wine.  Consumers  will  be  able 
to  see  not  only  that  the  grapes  were 
grown  within  a  viticultural  area,  but  that 
they  were  grown  within  a  particular 
portion  of  that  area.  Moreover,  industry 
members  will  be  provided  with 
alternatives  in  which  to  label  the  origin 
of  their  wines. 
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Location  of  Name  and  Address 

Under  27  CFR  4.32.  the  name  and 
address  of  the  bottler  or  packer  of  the 
wine  shall  appear  on  the  brand  label 
unless  the  name  and  address  of  the 
person  for  whom  the  wine  was  bottled 
appears  on  the  brand  label. 
Additionally,  if  wine  is  blended,  bottled, 
or  packed  in  a  foreign  country  other 
than  the  country  of  origin  and  the 
country  of  origin  is  stated  or  otherwise 
indicated  on  the  label,  there  must  also 
be  stated  on  the  brand  label  the  name  of 
the  bottler,  packer,  or  blender,  and  the 
place  where  bottled,  packed,  or  blended. 

ATF  proposed  to  allow  the  name  and 
address  of  the  bottler  or  packer  of  the 
wine  to  appear  on  any  label  affixed  to 
the  bottle.  Eight  commenters  responded 
to  this  proposal  and  six  conunenters 
supported  it. 

The  two  opposing  commenters 
believed  that  the  name  and  address  of 
the  bottler  or  packer  should  remain  on 
the  front  of  the  bottle,  as  it  is  important 
information.  ATF  agrees  that  the  name 
and  address  of  the  bottler  or  packer  is 
important  consumer  information  and 
that  it  should  be  required  to  be  stated  on 
bottles  of  wine.  However,  ATF  believes 
that  consumers  are  knowledgeable 
enough  to  Hnd  such  information  whether 
it  appears  on  the  brand  label,  or  on  a 
label  afHxed  in  immediate  proximity 
thereto,  or  on  a  side  panel  or  back  label. 
Therefore,  ATF  is  amending  27  CFR  4.32, 
as  proposed,  to  permit  the  information 
required  by  27  CFR  4.35  to  appear  on 
any  label.  This  will  afford  industry 
maximum  flexibility  in  designing  their 
labels  while  ensuring  that  the  consumer 
is  provided  with  the  necessary  required 
information. 

Location  of  Net  Contents  Statement 

27  CFR  4.32  also  provides  that  the  net 
contents  of  a  bottle  of  wine  shall  be 
shown  on  the  brand  label,  or  on  a 
separate  label  affixed  in  inunediate 
proximity  thereto  on  the  same  side  of 
the  container,  unless  it  is  legibly  blown 
or  branded  info  the  container.  ATF 
originally  believed  it  was  necessary  to 
require  this  information  to  be  so 
prominently  placed  because  imported 
wines  were  not  subject  to  standard  of 
fill  requirements  prior  to  the  adoption  of 
metric  standards  of  fill.  This  meant  that 
a  bottle  of  imported  wine  and  a  bottle  of 
American  wine,  though  appearing 
similar  in  size,  could  contain  different 
amounts  of  wine.  Presently,  unless 
exempted  by  the  provisions  of  27  CFR 
4.70(b],  all  wines  bottled  after  December 
31. 1978,  both  imported  and  American, 
are  subject  to  the  standard  of  Hll 
requirements  set  forth  in  27  CFR  4.73. 
Wines  must  be  bottled  in  containers  of  a 


size  set  forth  therein  and  the  contents,  in 
metric  units,  must  appear  on  the  brand 
label  under  27  CFR  4.32  and  4.37. 

Since  American  and  imported  wines 
are  now  subject  to  the  same  standard  of 
fill  requirements,  except  as  provided  in 
S  4.70(b],  and  since  the  contents  of 
American  and  imported  wines  must 
appear  in  metric  units,  ATF  believes 
that  it  is  no  longer  necessary  that  the  net 
contents  appear  on  the  brand  label. 
Since  consumers  will  no  longer  see  a 
quart  of  American  wine  next  to  a  liter  of 
imported  wine,  for  example,  and 
possibly  think  the  bottles  have  equal 
contents  if  they  should  fail  to  see  the 
contents  as  stated  on  the  brand  label,  it 
is  no  longer  necessary  that  the  net 
contents  be  so  prominently  stated. 
Accordingly,  ATF  proposed  to  allow  the 
net  contents  statement,  to  appear  on  any 
label  affixed  to  a  bottle  of  wine.  Seven 
commenters  responded  to  this  proposal 
and  only  one  took  exception. 

The  amount  of  any  product  in  a 
container  is,  of  course,  crucial 
information  for  any  consumer.  Such 
information  must  be  stated  on  bottles  of 
wine  so  that  wine  consumers  will  have 
adequate  information  to  be  able  to 
purchase  the  amount  of  wine  they  desire 
and  so  that  they  may  not  be  deceived  as 
to  the  quantity  of  the  wines  they 
purchase.  ATF  believes  wine  consumers 
look  for  this  information  and  are 
knowledgeable  enough  to  fmd  it 
whether  it  appears  on  the  brand  label  or 
a  back  label.  However,  since  there  are 
many  wines  which  were  bottled  in  sizes 
other  than  the  metric  standards  of  fill 
before  January  1, 1979.  ATF  believes 
that  the  net  contents  statement  on  these 
wines  should  remain  on  the  front  of  the 
bottle  since  they  are  not  bottled  in  one 
of  the  authorized  metric  standards  of 
fill.  Therefore.  ATF  is  amending  27  CFR 
4.32  to  provide  that,  when  the  net 
contents  of  a  bottle  of  wine  is  one  of  the 
metric  standards  of  fill  as  authorized 
under  27  CFR  4.73.  such  contents  may  be 
stated  on  any  label  a^ixed  thereto. 
When  the  net  contents  is  a  size  other 
than  a  metric  standard  of  fill,  the  net 
contents  shall  be  stated  on  the  front  of 
the  bottle. 

ATF  believes  this  requirement  will 
afford  the  wine  industry  a  degree  of 
freedom  as  to  the  design  of  their  labels 
while  ensuring  that  consumers  are 
provided  with  essential  information 
concerning  the  product. 

Executive  Order  12291 

In  compliance  with  Executive  Order 
12291,  ATF  has  determined  that  this 
final  rule  is  not  a  "major  rule"  since  it 
will  not  result  in: 

(a)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 


(b)  Major  increases  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(c)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603.  604)  are  not  applicable  to  this 
final  rule  since  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulations  relax 
requirements  and  provide  labeling 
alternatives  for  other  requirements.  This 
final  rule  will  not  have:  significant  or 
secondary  incidental  effects  on  a 
substantial  number  of  small  entities:  or 
impose,  or  otherwise  cause,  a  significant 
increase  in  the  reporting,  recordkeeping, 
or  other  compliance  burdens  on  a 
substantial  number  of  small  entities. 

Accordingly,  it  is  certified  under  the 
provision  of  5  U.S.C.  604(b]  of  the 
Regulatory  Flexibility  Act  that  this  final 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Paperwori(  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  96-511,  44 
U.S.C.  Chapter  35,  and  its  implementing 
regulations,  5  CFR  Part  1320,  do  not 
apply  to  this  final  rule  because  no 
requirement  to  collect  information  is 
imposed. 

Disclosure 

Copies  of  the  petitions,  the  notice  of 
proposed  rulemaking,  all  written 
comments,  and  this  final  rule  will  be 
available  for  public  inspection  during 
normal  business  hours  at:  Office  of 
Public  Affairs  and  Disclosure,  Room 
4407,  Federal  Building,  12th  and 
Pennsylvania  Avenue,  NW,  Washington, 
DC. 

Drafting  Information 

The  principal  author  of  this  document 
is  Roger  L  Bowling,  FAA,  Wine  and 
Beer  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

List  of  Subjects  in  27  CFR  Part  4 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports, 
Labeling,  Packaging  and  containers,  and 
wine. 
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Authority  and  Issuance 

Accordingly,  under  the  authority 
contained  in  section  5  of  the  Federal 
Alcohol  Administration  Aci,  49  Stat.  981, 
as  amended;  27  U.S.C.  205,  27  CFR  Part  4 
is  amended  as  follows: 

PART  4— LABEUNQ  AND 
ADVERTISING  OF  WINE 

Subpart  C— Standards  of  Identity  for 
Wine 

Paragraph  1.  Section  4.25a  is  amended 
to  add  a  new  paragraph  (e)(4)  relating  to 
overlap  viticultural  area  appellations  of 
origin  and  reads  as  follows: 

§4.2Sa    Appellations  of  origin  (Not 
Mandatory  bcfor*  January  1, 1983). 


(e)  Viticultural  area. 


(4)  Overlap  viticultural  area 
appellations. 

An  appellation  of  origin  comprised  of 
more  than  one  viticultural  area  may  be 
used  in  the  case  of  overlapping 
viticultural  areas  if  not  less  than  85 
percent  of  the  volume  of  the  wine  is 
derived  from  grapes  grown  in  the 
overlapping  area. 

Par.  2.  Section  4.27  is  amended  by 
removing  the  requirement  in  paragraph 
(a)  that  the  appellation  of  origin  and  the 
class  and  type  designation  be  the  same 
size  of  type  and  by  providing  that  the 
appellation  of  origin  be  substantially  as 
conspicuous  as  the  class  and  type 
designation.  As  revised,  the  third 
sentence  of  §  4.27(a)  reads  as  follows: 

§4.27    Vintage  win*. 

(a)  General.  •  •  *  The  appellation 
shall  be  shown  in  direct  conjunction 
with  the  designation  required  by 
S  4.32(a)(2),  in  lettering  substantially  as 
conspicuous  as  that  designation.  *  *  * 


Subpart  D— Lat)eling  Requirements  for 
Wine 

Par.  3.  Section  4.32  is  amended  by 
removing  paragraph  (c)  in  its  entirety, 
and  paragraph  (d)  is  redesignated  as 
paragraph  (c);  and  by  revising 
paragraphs  (a)  and  (b)  to  allow  the 
name  and  address  statements  required 
by  §  4.35  and  the  net  contents  statement 
required  by  S  4.37  to  appear  on  the 
brand  label  or  back  label.  As  revised. 
9  4.32  (a)  and  (b)  read  as  follows: 

S  4.32    Mandatory  lal>el  Information. 

(a)  There  shall  be  stated;  on  the  brand 
label: 

(1)  Brand  name,  in  accordance  with 
S  4.33. 


(2)  Class,  type,  or  other  designation,  in 
accordance  with  S  4.34. 

(3)  Alcohol  content,  in  accordance 
with  S  4.36. 

(4)  On  blends  consisting  of  American 
and  foreign  wines,  if  any  reference  is 
made  to  the  presence  of  foreign  wine, 
the  exact  percentage  by  volume. 

(b)  There  shall  be  stated  on  any  label 
affixed  to  the  container 

(1)  Name  and  address,  in  accordance 
with  §  4.35. 

(2)  Net  contents,  in  accordance  with 
§  4.37.  If  the  net  contents  is  a  standard 
of  fill  other  than  an  authorized  metric 
standard  of  fill  as  prescribed  in  §  4.73, 
the  net  contents  statement  shall  appear 
on  a  label  affixed  to  the  front  of  the 
bottle. 


Par.  4.  Section  4.34  is  amended  by 
removing  paragraph  (c)  in  its  entirety; 
by  providing  that  the  appellation  of 
origin  shall  appear  in  lettering 
substantially  as  conspicuous  as  the 
class  and  type  designation  in  paragraph 
(b);  and  by  adding  a  new  provision, 
paragraph  (b)(4),  to  reflect  the 
requirement  that  vintage  wine  must  be 
labeled  with  an  appellation  of  origin.  As 
revised,  §  4.34(b)  reads  as  follows: 

S4.34    Class  and  type. 


(b)  An  appellation  of  origin  such  as 
"American,"  "New  York,"  "Napa 
Valley,"  or  "Chilean,"  disclosing  the  true 
place  of  origin  of  the  wine,  shall  appear  • 
in  direct  conjunction  with  and  in 
lettering  substantially  as  conspicuous  as 
the  class  and  type  designation  if: 

(1)  a  grape  type  (varietal)  designation 
is  used  under  the  provisions  of  S  4.23a; 

(2)  a  semi-generic  type  designation  is 
employed  as  the  class  and  type 
designation  of  the  wine  pursuant  to 

9  4.24(b); 

(3)  a  brand  name  or  product  name  is 
qualiHed  with  the  word  "Brand"  under 
the  requirements  of  9  4.39  (i)  or  (j);  or 

(4)  the  wine  is  labeled  with  the  year  of 
harvest  of  the  grapes,  and  otherwise 
conforms  with  the  provisions  of  9  4.27. 
The  appellation  of  origin  for  vintage 
wine  shall  be  other  than  a  country. 

Signed:  October  25. 1984. 
W.T.  Drake. 
Acting  Director. 

Approved:  December  21, 1984. 
lohn  M.  Walker.  Jr.. 
Assistant  Secretary  (Enforcement  and 
Operations). 
[FR  Doc.  85-360  Filed  1-4-85:  8:45  am] 
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POSTAL  SERVICE 

39  CFR  Part  10 

Express  Mail  international  Service  to 
Finland  and  Saudi  Arabia 

agency:  Postal  Service. 
action:  Final  action  on  Express  Mail 
International  Service  to  Finland  and 
Saudi  Arabia. 

summary:  Pursuant  to  agreements  with 
the  postal  administrations  of  Finland 
and  Saudia  Arabia,  the  Postal  Service 
intends  to  begin  Express  Mail 
International  Service  with  Finland  and 
Saudi  Arabia  at  postage  rates  indicated 
in  the  tables  below.  Service  is  scheduled 
to  begin  on  February  7. 1985. 
EFFECTIVE  DATE:  February  7, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leon  W.  Perlinn  (202)  245-4414. 
SUPPLEMENTARY  INFORMATION:  By  a 

notice  published  in  the  Federal  Register 
on  December  3, 1984  (49  FR  47275),  the 
Postal  Service  announced  that  it  was 
proposing  to  begin  Express  Mail 
International  Service  to  Finland  and 
Saudi  Arabia.  Comments  were  invited 
on  published  rate  tables,  which  are 
proposed  amendments  to  the 
International  Mail  Manual  (incorporated 
by  reference  in  the  Code  of  Federal 
Regulations,  39  CFR  10.1),  and  which  are 
to  become  effective  on  the  date  service 
begins.  No  comments  were  received. 

Accordingly,  the  Postal  Service  states 
that  it  intends  to  begin  Express  Mail 
International  Service  with  Finland  and 
Saudi  Arabia  on  February  7, 1985  at  the 
rates  indicated  in  the  tables  below. 

List  of  Subjects  in  39  CFR  Part  10. 

Postal  Service,  Foreign  Relations. 
Finland— International  Express  Mail 


Custom  designed 

service  ■  '—up  to  and 

including 


Pounds 


1 _ 

2 

3 _ 

4._ 

5 

6 

7 

10 

11 

12 -. 

13 

14 

IS 

16 -.- 

20 

22 _ 

23 - 

24 „... 


Rate 


$26.00 
31.70 
35.40 
39.10 
42.80 
46.50 
50.20 
53.90 
57.60 
61.30 
65.00 
68.70 
72.40 
76.10 
79.80 
83.50 
87.20 
90.90 
94.60 
96.30 
102.00 
K)5.70 
109.40 
113.10 


On  demand  service  '—up  to 
and  including 


Pounds 


1 

$20.00 

? 

23.70 
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IS 
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1ft 
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20.. 
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a6S0 

90.» 
MM 

?? 
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23.. 
24.. 



101.40 
10S.IO 

Rata 
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Finland— International  Express  Mail— 
Continued 


Custom  davonad 

MTMca  ■  >— tc  to  md 

mcKitfng 

On  daniand  mtmc*  '—up  to 

•nd  ^KiudwiQ 
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RM 

K 

11690 

iiaso 

124.20 
127.90 
13160 
135.» 
13600 
14270 
146l40 
150.10 
153J0 
157.50 
16110 
164.90 
16680 
172.30 
17600 
176.70 
163.40 
167.10 

25 „ 

10080 

ff 

W 

11250 

97 

97 

11620 

M 
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11990 

7a 

29 
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•» 

127  30 

" 

31.,  .» 

32 

33 

-?4 

131  W 

» 
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33     
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M 
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M 

38..      
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•» 
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3> 
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aa 

10060 

40 

jn 
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41 

41 

18000 

49 

49 

171  70 

4a 

z 

17540 

44 _.       . 

44 

17910 

I  tiia  IM«  m%  4np9ciM»  lo  Mch  piac*  o( 
InlvnMonal  CuMom  Daaignad  Expraaa  »«iil  stippsd  undar  a 
Sarwc*  Aoraarnanl  ptowitim  tar  landar  by  tha  cuslomar  al  a 
daaanalad  Poat  Otfica. 

'Pckup  a  a»a4abla  undar  a  Sarwca  Agreamani  tor  an 
addad  charga  ot  S5.60  tor  aacti  nchup  «top.  ragardlaas  of 
iha  nunbar  at  piacM  pickad  in.  OoMaMc  arvl  Iniamawinai 
Eiprasa  Ma«  pKkad  up  togaViar  Hriw  lia  aama  Sarwca 
Agraamar*  «iojra  amy  ana  pKfciti  chaiga. 


Saudi  Arabia— International  Express  Mail 


Cuattm  daaignad 

aarMc*  >  >— Up  to  and 

atdudny 

and  vicfcMftng 
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Peunda 
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RMa 
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n» 
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6716 
60.90 
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1 

3                      ,    ,    , 

27  40 

4 

31  10 

!f      

34  80 

6. 

? 

36  SO 

4220 

• 

4690 

■ 

4980 

M 

m 

53  30 

** 

11 

5700 

»• 

i> 

60  70 

19 

ia 

64  40 

«4 

«4 

6610 

M 

IS 

71  80 

ia 

ia 

7550 

«» 
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79  JO 

<• 

ia 

62.00 

M 

ia 

8660 

>• 

9n 

90X 

»• 

21 

22 -    .. 

94  00 

a 

97.70 

'Ralaa  in  Ma  HUa  ara  apUhaUa  to  aacn  piaoa  ol 
liaaiiiaiunal  Cuatoma  OaMnad  EiprMa  Mai  «t>vpad  undar 
a  SarMoa  Aaaamam  prowdng  tor  tandar  by  tha  cuatomar  al 
a  dasqnaiad  Poai  Oflica. 

*Pidu4>  ■  >i labia  undar  a  Sarvca  Agraamanl  tar  an 
addad  cxarga  ol  65  80  tar  aacti  pctiKi  stop,  ragardtosi  a« 
tis  nui*ar  o«  pncaa  pckad  up.  Oomasae  wid  imamaliarM 
Emrsaa  Ma4  (Kkad  i4>  togaliiar  undar  Ka  swna  Sarvica 
Agraamanl  nan  onty  orw  pKki^  charga. 


A  transmittal  letter  making  these 
changes  in  the  pages  of  the  International 
Mail  Manual  will  be  published  in  the 
Federal  Register  as  provided  in  39  CFR 
10.3  and  will  be  transmitted  to 
subscribers  automatically. 


(39  U.S.C.  401.  404.  407) 

Fred  Eggleslon, 

Assistant  General  Counsel,  Legislative 
Division. 

(FR  Doc.  85-413  Filed  l-*-«5;  8:45  am) 

MLUNQ  cow  7710-12-11 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(A-S-FRL-27S0-S] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

AGENCY:  Environmental  Protection 

Agency  (USEPA). 

action:  Notice  of  final  rulemaking. 

summary:  This  notice  approves 
equivalent  visible  emission  limitations 
(EVEL)  for  the  following  Five  sources  in 
Ohio:  Coming  Glass  Works.  Packaging 
Corporation  of  America.  Springview 
Center.  Denman  Rubber  Manufacturing 
Company  and  Chardon  Rubber 
Company.  All  of  these  sources  are 
located  in  areas  that  are  designated  as 
attainment  for  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for 
particulates.  The  EVEL  is  set  at  a  level 
corresponding  to  the  applicable  mass 
limit  for  these  sources.  The  EVEL  will 
serve  as  an  enforceable  surveillance 
tool  to  ensure  continued  proper 
operation  and  maintenance  of  air 
pollution  control  equipment  at  the 
facility. 

DATE  This  action  will  be  effective 
March  8, 1985  unless  notice  is  received 
within  30  days  that  someone  wishes  to 
submit  adverse  or  critical  comments. 

ADDNESSCS:  Copies  of  this  revision  are 

available  for  inspection  at  the  following 

addresses: 

The  Office  of  the  Federal  Register.  1100 

L  Street.  NW..  Room  «8401. 

Washington.  D.C.  20480 
U.S.  Environmental  Protection  Agency. 

Region  V,  Air  and  Radiation  Branch. 

230  South  Dearborn  Street.  Chicago. 

Illinois  60604 
Public  Information  Reference  Unit. 

Environmental  Protection  Agency,  401 

M  Street.  SW.,  Washington.  D.C. 

20460 
Ohio  Environmental  Protection  Agency. 

Office  of  Air  Pollution  Control.  361 

East  Broad  Street.  Columbus,  Ohio 

43218. 

Written  comments  should  be  sent  to: 
Gary  Gulezian,  Chief,  Regulatory 
Analysis  Section.  U.S.  Environmental 
Protection  Agency.  Region  V.  Air  and 
Radiation  Branch  (5AR-26),  230  South 


Dearborn  Street.  Chicago,  Illinois 
60604 

FOR  FURTHER  INFORMATION  CONTACT. 

Delores  Sieja.  Regulatory  Analysis 
Section.  U.S.  Environmental  Protection 
Agency,  Region  V,  Air  and  Radiation 
Branch,  230  South  Dearborn  Street, 
Chicago.  Illinois  60604  (312)  886-^38. 

SUPPLEMENTARY  INFORMATION:  The 
State  of  Ohio  on  August  3. 1983.  and 
June  28. 1984.  submitted  revisions  to  the 
total  suspended  particulate  (TSP) 
portion  of  its  State  Implementation  Plan 
(SIP).  The  August  3. 1983.  revision  is  for 
the  following  six  sources:  Chardon 
Rubber  Company.  Cleveland  Electric 
Illuminating  Company,  Cyclops 
Corporation.  Denman  Rubber 
Manufacturing  Company.  Packaging 
Corporation  of  America,  and  Springview 
Center.  On  May  7. 1984.  in  response  to 
USEPA's  request,  the  State  submitted 
additional  information  for  Packaging 
Corporation  of  America.  Also,  in  the 
May  7, 1984.  letter  the  State  withdrew 
the  revision  for  Cyclops  Corporation 
and  in  a  July  23, 1984.  letter  withdrew 
the  revision  for  Cleveland  Electric 
Illuminating  Company.  Therefore,  from 
the  August  3, 1983.  submittal  USEPA  is 
rulemaking  on  four  SIP  revisions.  The 
June  28. 1984.  submittal  is  for  one  SIP 
revision.  Coming  Glass  Works.  The  five 
sources  that  USEPA  will  be  rulemaking 
on  in  today's  notice  are  located  in  areas 
that  are  designated  attainment  for 
particulates  and  the  revisions  are  all  in 
the  form  of  permits  to  operate. 
Specifically,  the  State  is  requesting 
approval  of  equivalent  visible  emission 
limitations  (EVELs)  for  these  sources. 
An  EVEL  is  an  opacity  limit  which 
exceeds  the  general  opacity  limit  but 
represents  a  sources  opacity  when  the 
source  has  been  demonstrated  to  be  in 
compliance  with  the  applicable  mass 
limit.  All  of  the  EVELs  were  established 
in  accordance  with  Ohio  Engineering 
Guides  which  USEPA  has  found  to  be 
acceptable.  The  Guides  outline  a 
procedure  for  setting  the  EVEL  as  the 
second  highest  non-overlapping  six 
minute  average  that  exceeds  20  percent 
opacity  when  the  source  is  in 
compliance  with  the  applicable  mass 
particulate  limit.  Mass  and  opacity 
measurements  were  performed  using 
USEPA's  Reference  Methods  5  and  9. 
respectively.  The  rulemaking  docket 
contains  the  raw  visible  emissions  data 
and  particulate  matter  test  data  which 
formed  the  basis  of  these  revisions. 

Following  is  a  discussion  of  the 
specific  EVELs  and  USEPA's  action  on 
these  revisions. 


A.  Chardon 
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A.  Chardon  Rubber  Company 

•  The  State  is  requesting  an  EVEL  of 
not  greater  than  40  percent  opacity  for 
Boiler  No.  2. 

•  The  40  percent  opacity  was  the 
second  highest  non-overlapping  six 
minute  average  of  the  visible  emissions 
observed  during  the  three  mass  emission 
test  runs  in  which  the  average 
particulate  emission  rate  jivas  0.22  lbs/ 
MMBTU.  The  40  percent  fVEL  should 
ensure  that  Chardon  Rubber  will  remain 
in  compliance  with  the  0.35  Ibs/MMBTU 
SIP  allowable  mass  emission  rate. 

•  The  source  is  located  in  Chardon 
(Geauga  County)  Ohio  which  is 
designated  as  an  attainment  area  fur 
particulates.  (40  CFR  81.336) 

USEPA  's  ACTION:  Approval. 

B.  Denman  Rubber  Manufacturing 
Company 

•  The  State  is  requesting  an  EVEL  of 
not  greater  than  35  percent  opacity  for 
Boiler  No.  1. 

•  The  35  percent  opacity  was  the 
second  highest  non-overlapping  six 
minute  average  of  the  visible  emissions 
observed  during  the  three  mass  emission 
test  runs  in  which  the  average 
particulate  emission  rate  was  0.28  lbs/ 
MMBTU.  The  35  percent  EVEL  should 
ensure  that  Denman  Rubber  will  remain 
in  compliance  with  the  0.28  Ibs/MMBTU 
SIP  allowable  mass  emission  rate. 

•  The  source  is  located  in  Braceville 
Township  (Trumbull  County)  Ohio 
which  is  designated  an  attainment  area 
for  particulates.  (40  CFR  81.336) 

USEPA  S  ACTION:  Approval. 

C.  Packaging  Corporatioo  of  America 

•  The  State  is  requesting  an  EVEL  of 
not  greater  than  35  percent  opacity  for 
Boiler  Nos.  1,  2,  and  3. 

•  The  35  percent  opacity  was  the 
second  highest  non-overlapping  six 
minute  average  of  the  visible  emissions 
observed  during  the  three  mass  emission 
test  runs  for  Boiler  No.  2  in  which  the 
average  particulate  emission  rate  was 
0.16  Ibs/MMBTU.  No  test  runs  were 
conducted  for  Boiler  Nos.  1  and  3, 
because  these  boilers  are  identical  and 
will  be  operating  under  the  same 
conditions  as  No.  2.  USEPA  believes  the 
35  percent  EVEL  for  all  three  boilers  will 
ensure  that  Packaging  Corporation  will 
remain  in  compliance  with  the  0.18  lbs/ 
MMBTU  SIP  allowable  mass  emission 
rate. 

•  The  source  is  located  in  Rittman 
(Wayne  County)  Ohio  which  is 
designated  an  attainment  area  for 
particulates.  (40  CFR  81.336) 

USEPA  s  ACTION:  Approval. 


D.  Springview  Center 

•  The  State  is  requesting  an  EVEL  of 
not  greater  than  35.21  percent  opacity 
for  Boiler  Nos.  1  and  2. 

•  The  35.21  percent  opacity  was  the 
second  highest  non-overlapping  six 
minute  average  of  the  visible  emissions 
observed  during  the  three  mass  emission 
test  runs  that  were  conducted  for  Boilers 
1  and  2  in  which  the  average  particulate 
emission  rate  was  0.40  Ibs/MMBTU.  The 
35.21  percent  EVEL  should  ensure  that 
Springview  Center  will  remain  in 
compliance  with  the  0.40  Ibs/MMBTU 
SIP  allowable  mass  emission  rate. 

•  The  source  is  located  in  Springview 
(Clark  County)  Ohio  which  is  designated 
an  attainment  area  for  particulates.  (40 
CFR  81.336) 

USEPA 's  A  CTION:  Approval. 

E.  Coming  Glass  Works 

•  The  State  is  requesting  an  EVEL  of 
not  greater  than  36  percent  opacity  for  a 
glass  melting  furnace  identified  as  tank 
No.  141. 

•  The  36  percent  EVEL  was  the 
second  highest  non-overlapping  six 
minute  average  of  the  visible  emissions 
observed  during  the  three  mass  emission 
test  runs  in  which  the  average 
particulate  emission  rate  was  9.73  lbs/ 
hr.  The  36  percent  EVEL  should  ensure 
that  Coming  Class  Works  will  remain  in 
compliance  with  the  11.3  Ibs/hr  SIP 
allowable  mass  emission  rate. 

•  The  source  is  located  in  Greenville 
(Darke  County)  Ohio  which  is 
designated  an  attainment  area  for 
particulates.  (40  CFR  81.336) 

USEPA 's  ACTION:  Approval. 

Because  USEPA  considers  today's 
action  noncontroversial,  we  are 
approving  it  today  without  prior 
proposal.  This  action  will  become 
effective  on  (60  days  from  the  date  of 
this  notice).  However,  if  we  receive 
notice  by  30  days  from  the  date  of  this 
notice  that  someone  wishes  to  submit 
critical  comments,  then  USEPA  will 
publish:  (1)  A  notice  that  withdraws  this 
action,  and  (2)  a  notice  that  begins  a 
new  rulemaking  by  proposing  the  action 
and  establishing  a  comment  period. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

I  certify  that  SIP  approvals  do  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  (46 
FR  8709). 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  60  days  from  today.  This 
action  may  not  be  challenged  later  in 


proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  incorporation  by 
reference,  particulate  matter. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Ohio  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1982. 

This  notice  is  issued  under  authority 
of  section  110  of  the  Clean  Air  Act,  as 
amended  (42  U.S.C.  7410). 

Dated  December  28, 1984. 
William  D.  Ruckelshaus, 

Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Title  40  of  the  Code  of  Federal 
Regulations,  Chapter  1,  Part  52  is 
amended. 

1.  Section  52.1870  is  amended  by 
adding  new  paragraph  (c)(65}  to  read  as 
follows: 

§  52. 1 870    Identif  icaUon  of  plan. 

***** 

(c)  *  *  * 

(65)  On  August  3, 1983,  May  7. 1984 
and  June  28, 1984,  the  Ohio 
Environmental  Protection  Agency 
submitted  revisions  to  the  total 
suspended  particulate  State 
Implementation  Plan  for  Chardon 
Rubber  Company,  Coming  Glass  Works, 
Denman  Rubber  Manufacturing 
Company,  Packaging  Corporation  of 
America,  and  Springview  Center.  Each 
of  the  revisions  are  in  the  form  of  a 
permit  to  operate  and  contain  equivalent 
visible  emission  limitations. 

(FR  Doc.  85-380  Filed  1-4-85;  8:45  am] 

BILUNG  CODE  BSaO-50-M 


40  CFR  Part  52 
[GA-007;  A-4-FRL-2751-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  Georgia;  Blue 
Bird  Body  Bubble 

agency:  Environmental  Protection 

Agency. 

action:  Final  mie. 

summary:  EPA  today  approves  a  bubble 
permit  which  the  Environmental 
Protection  Division  of  the  Georgia 
Department  of  Natural  Resources 
submitted  on  January  27, 1984,  as  a  State 
Implementation  Plan  (SIP)  revision.  The 
bubble  will  allow  Blue  Bird  Body 
Company  in  Fort  Valley  to  meet  a 
plantwide  limit  on  volatile  organic 
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compound  (VOC)  emissions  from  its 
operations  rather  than  meet  the 
emission  limits  specified  in  the  Georgia 
regulations  for  each  individual 
operation. 

EFFECTIVE  DATE:  This  action  is  effective 

February  6, 1985. 

AOORESSES:  Copies  of  the  materials 

submitted  by  Georgia  may  be  examined 

during  normal  business  hours  at  the 

following  locations: 

Public  Information  Reference  Unit. 

Library  Systems  Branch, 

Environmental  Protection  Agency,  401 

M  Street.  SW..  Washington.  DC. 

20460 
Library,  Office  of  the  Federal  Register. 

1100  L  Street  NW..  Room  8401. 

Washington,  DC.  20005 
Air  Management  Branch,  EPA.  Region 

IV,  345  Courtland  Street,  NE.  Atlanta, 

Georgia  30365 
Air  ProtecMon  Branch.  Environmental 

Protection  Division.  Georgia 

Department  of  Natural  Resources,  270 

Washington  Street.  SW..  Room  816. 

Atlanta.  Georgia  30334. 

FOA  FURTHER  INFORMATION  CONTACT: 

Walter  Bishop.  Air  Management  Branch. 
EPA  Region  IV,  at  the  above  address, 
telephone  404/881-2864  (FTS  257-2864). 
SUf>PLEMENTARY  INFORMATION:  The 
Georgia  Environmental  Protection 
Division  (EPD)  has  submitted  as  a  SIP 
revision  an  alternative  emission 
reduction  plan  for  Blue  Bird  Body 
Company,  which  manufactures  buses 
and  motor  homes  at  its  facility  in  Fort 
Valley.  This  area  is  Unclassified  for 
ozone.  The  individual  operations  which 
cause  emissions  of  VOC  are  covered  by 
Georgia  regulation  391-3-l-.02(2)(ii), 
VOC  Emissions  from  Surface  Coating  of 
Miscellaneous  Metal  Part  and  Products. 
The  company  had  originally  expected  to 
be  exempt  from  the  regulation  by  using 
low-solvent  coatings,  thus  reducing 
emissions  below  the  100  Ions  per  year 
applicability  cutoff  point.  However,  this 
proved  to  be  impossible,  and  the 
company  then  proposed  a  VOC  bubble: 
Low-solvent  coatings  are  to  be  used  for 
certain  operations  only  and  instead  of 
meeting  the  emission  limits  specified  by 
the  State's  regulation  for  individual 
operations,  the  company  will  meet  a 
plantwide  cap  assuring  an  equivalent  or 
greater  reduction  in  VOC  emissions. 
Compliance  will  be  determined  on  the 
basis  of  a  daily  calculation  of  the  VOC 
content  of  the  coatings  used  in  the 
previous  24  hours.  Such  calculations  will 
include  any  dilution  or  make-up  solvent 
used. 

The  bubble  permit  for  Blue  Bird  Body 
Company  received  public  hearing  on 
May  16. 1983,  and  was  submitted  to  EPA 


as  a  SIP  revision  on  fanuary  27. 1984. 

EPA  finds  that  it  is  consistent  with  the 
Agency's  policy  statement  of  December 
8, 1980  (45  FR  30824)  on  daily  averaging 
of  VOC  emissions  and  that  it  meets  the 
criteria  for  approval  specified  in  the 
Agency's  Emission  Trading  Policy  of 
April  7. 1982  (47  FR  15076).  On  this 
basis.  EPA  proposed  on  July  23, 1984  (49 
FR  29622)  to  approve  it:  no  comments 
were  received  on  the  proposal. 

Final  Action 

EPA  today  approves  Georgia's  VOC 
bubble  for  Blue  Bird  Body  Company  in 
Fort  Valley. 

Under  Section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  60  days  from  today.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  the  Georgia  State  Implementation 
Plan  on  July  1. 1982. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control, 
intergovernmental  relations,  ozone, 
sulfur  oxides,  nitrogen  dioxide,  lead, 
particulate  matter,  carbon  monoxide, 
hydrocarbons,  incorporation  by 
reference. 

(Sec.  110  of  the  Clean  Air  Act  (42  U.S.C. 
7410)) 

Dated:  December  28, 1984. 

WUliam  D.  Ruckelshau*. 

Administrator. 

PART  52— (AMENDED) 

Part  52  of  Chapter  I  Title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

Subpart  L— Georgia 

Section  52.570  is  amended  by  adding 
paragraph  (c)(31)  as  follows: 

$52,570    Mantmcation  of  ptan. 

*         *         •         •         • 

(c)  The  plan  revisions  listed  below 
were  submitted  on  the  dates  specified. 

(31)  Bubble  permit  for  Blue  Bird  Body 
Company  in  Fort  Valley,  submitted  on 
January  27, 1984,  by  the  Georgia 
Department  of  Natural  Resources. 

[FR  Doc.  85-382  Filed  1-4-85:  B:45  am) 
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40  CFR  Part  S2 

IA-1-FRL-2750-7) 

Approval  and  Promulgation  of 
Implementation  Plans,  New  Hampshire; 
Table  of  EPA  Approved  Regulations 

agency:  Environmental  Protection 
Agency  (EPA). 

"ACTION:  Final  rule. 

summary:  EPA  is  publishing  a  table 
which  summarizes  approval  actions 
already  taken  to  incorporate  New 
Hampshire  Air  Pollution  regulations  into 
the  State  Implementation  Plan  (SIP).  The 
intended  effect  of  this  action  is  to  make 
it  easier  to  identify  those  New 
Hampshire  Air  Pollution  regulations,  or 
portions  thereof,  which  have  been 
approved  by  EPA  and  made  part  of  the 
federally  approved  SIP. 

EFFECTIVE  DATE:  This  action  will  be 
effective  March  8, 1985  unless  notice  is 
received  within  30  days  that  adverse  or 
critical  comments  will  be  submitted. 

ADDRESSES:  Comments  may  be  mailed 
to  Harley  F.  Laing,  Director.  Air 
Management  Division.  Room  2312.  JFK 
Federal  Building.  Boston,  MA  02203. 
Copies  are  available  for  public 
inspection  during  normal  business  hours 
at  the  Environmental  Protection  Agency. 
Room  2313.  JFK  Federal  Bldg..  Boston. 
MA  02203. 

FOR  FURTHER  INFORMATION  CONTACT 

David  Conroy  (617)  223-4869. 

SUPPLEMENTARY  INFORMATION:  Since  the 
State  of  New  Hampshire  initially 
submitted  its  State  Implementation  Plan 
(SIP)  to  EPA  in  1972,  there  have  been 
numerous  revisions  to  the  plan.  These 
revisions  included  changes  to  almost 
every  regulation.  The  table  which  is 
being  codified  today  at  40  CFR  52.1525 
identifies  those  New  Hampshire 
regulations  which  are  part  of  the 
federally  approved  SIP.  The  table  also 
provides  the  date  on  which  EPA  took 
final  action  to  revise  each  regulation. 
Where  only  part  of  a  regulation  is 
federally  approved,  it  is  indicated  in  the 
comments  section  of  the  table.  We  are 
publishing  this  table  in  today's  Federal 
Register,  and  making  it  part  of  the  Code 
of  Federal  Regulations  to  assist  the 
public  in  identifying  those  New 
Hampshire  regulations  or  portions 
thereof,  which  are  federally  approved. 
We  intend  to  revise  this  table  each  time 
we  approve  a  revision  to  the  New 
Hampshire  SIP.  The  table  published 
today  has  been  developed  primarily  for 
informational  purposes.  It  does  not  have 
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any  independent  regulatory  effect.  The 
actual  federally  approved  New 
Itampshirc  SIP  is  incorporated  by 
reference  at  40  CFR  52.1520.  To  the 
extent  that  this  table  codified  at  40  CFR 
52.1525  conflicts  with  40  CFR  52.1520.  40 
CFR  52.1520  governs.     | 

EPA  is  publishing  thid  table  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  this  Federal 
Register  unless,  within  30  days  of  its 
publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  March  8, 
1985. 


Final  Action 

EPA  is  publishing  a  table  of  federally 
approved  New  Hampshire  Air  Pollution 
regulations  at  40  CFR  52.1525. 

Under  5  U.S.C.  section  605(b).  I  certify 
that  this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  8. 1985.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Ozone.  Sulfur 
oxides,  Nitrogen  dioxide.  Lead. 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons.  Intergovernmental 
relations. 


Authority:  Sections  110(a)  and  301(a)  of  the 
Clean  Air  Act,  as  amended  (42  U.S.C.  7410(a) 
and  7601(a]]. 

Dated:  December  28. 1904. 
William  D.  Ruckelshaus. 
Administrator 

PART  52— [AMENDED] 

Part  52  of  Chapter  I.  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  EE— New  Hampshire 

1.  Section  52.1525,  is  added  as  follows: 

§  52.1525    EPA-Approved  New  Hampstiir* 
State  regulations 

The  following  table  identifies  that 
State  regulations  which  have  been 
submitted  to  and  approved  by  EPA  as 
revisions  to  the  New  Hampshire  State 
Implementation  Plan.  This  table  is  for 
informational  purposes  only  and  does 
not  have  any  independent  regulatory 
effect.  To  determine  regulatory 
requirements  for  a  specific  situation 
consult  the  plan  identified  in  §  52.1520. 
To  the  extent  that  this  table  conflicts 
with  §  52.1520.  §  52.1520  governs. 


Table  52.1525— EPA  Approved  Rules  and  Regulations  "—New  Hampshire 


TiOe/subject 

state  citotion  chapter 

Data 
adopted  by 

Sute 

Date 

approved  by 

EPA 

Federal  Register  ciUtion 

52.1520 

C:o<nments 

Organizational  rules:  Definitiona  .. 

NH  APCC  regulations 

m 

1/19/72 

3/21/74 
4/26/79 

5/31/72 

11/20/75 
4/11/80 

37  FR  10879 

(b) 

{c)10 
(C)12 

See  footnote  2 

40  FR  53999 „ 

45  FR  24869 

CH  air  100  

12/17/81 

3/15/83 

48  FR  10830 

(022 

Approved  CH  A*  100.01-98  except  lor  no 

action  on  .01-  .03;  .27;  .31;  .50;  .52;  .57; 
.63:  .70-  .73;  .76;  .78;  .90;  .97  and  Part 
Air  102  and  Air  103. 

• 

7/21/83 

2/1/84 

49  FR  3989 

(028 

Del.  ol  process  weight  Part  Air  101.74. 

Prooadurtf  rule*:  ParmH  notira  wid  haahng 

proCiadufi. 

Prior  to  3/15/83.  20S.01-.09  were  part  at 
the  SIP  narrative.  See  footnote  2. 

CH  air  200.  part  air  205 ... 

12/17/81 

3/15/83 

48  FR  10830 

(e)22 

Part  Air  205.01-205.09  only. 

10/21/82 

4/21/83 

48  FR  17077 

(024 

Part  Air  205.10  added. 

Ainbiant  air  quality  standards ^. 

NH  APCC  regulation  11... 

1/19/72 
3/21/74 
2/21/80 

5/31/72 

11/20/75 

7/15/81 

37  FR  10679 

(b) 
(01 0 
(018 

See  footnote  2. 

40  FR  53999 

46  FR  36699 

CH  air  300.. 

12/17/81 

3/15/83 

48  FR  10630 

(022 

Pan  Air  301,  302  and  303.  No  action  on 

Part  304.  Fluorides. 

SuHur  conMni  limil  in  Hials j- 

NH  APCC  regulation  5 

4/15/70 
9/19/79 

5/31/72 
6/23/80 

37  FR  10879 

(b) 
(013 

See  Footnote  2. 

45  FR  41942 

Approved  only  for  Brown  Co.,  Berlin. 

CH  air  400 _ 

12/17/81 

2/20/75 
10/20/83 
12/15/83 

3/15/83 

3/23/84 
8/7/84 
8/1/84 

48  FR  10830 

(022 

(026 
(C)29 
(031 

Part    Air    401;    402.01;    402.01;    402.03- 

49  FR  11094  ... 

402.04;  403-405. 
Statewide  S02  reg.  Part  Air  402.02. 

49  FR  31415 

Revision  to  Part  Air  402.02. 

49  FR  30695 

Revision  to  Part  Air  402.02. 

Statannds  pwmit  system. j 

NH  APCC  regulation  16... 

1/19/72 
4/26/79 
6/19/80 

5/31/72 
4/11/80 
9/22/80 

37  FR  10879 

(b) 

(012 

{C)16 

See  footnote  2. 

45  FR  24869 

45  FR  62814 

Revolted  Reg  16,  Attachment  HH   (PSD). 

CH  air  eOO 

12/17/81 

3/15/83 

48  FR  10830 

(022 

Part  Air  601-616,  except  609  «»hich  was 

revoked  in  (c)16  above. 

^^ 

NH  APCC  regulation  16... 

Attachmem  #3 

768 


Tederal  Register  /  Vol.  50.  No.  4  /  Monday.  January  7.  1985  /  Rules  and  Regulations 


Table  52.1525— EPA  Approved  Rules  and  Regulations  ■— New  Hampshire— Continued 


^                         rma/aJb0a 

Sum  otttnn  cn^ar 

DM* 

DM* 

F«dml  R*9Mv  cUMon 

521520 

Cammant* 

CH  ar  TOO      

12/17/61 

3/15/63 

46  FR  10630           

(C>22 

P«1  Air  701-706 

NHAPCCnwM 

raguMont. 

1/19/72/ 
3/21/74 

5/31/72  1  37  FR  10870 

(M 
(C)10 

Sa*  footnola  2 

11/20/75 

40  FR  53999 

CHiaOOO _    _ „-. 

12/17/61 

3/15/83 

46  FR  10830      

M22 

Pan  Aa  801  am  802    Pari  Air  803  •  not 

pan  ol  tha  teoefany-approvei]  SIP 

OwfMr  Of  QiNrMOf  oongMKHW- — 

NHAPCCvwou* 
cagjMon*. 

1/19/72 

3/21/74 
3/20/75 

5,'31/72 

11/20/75 
1/21/76 

37  FR  10679                .     . 

(14 

(C)10 
(c)it 

Saatoomola  2 

40FRS3999    

41  FR  3085            

CHatSOO 

12/17/61 

3/15/83  I  48  FR  10630 

(C)22 

Pan  Air  901-903 

NH  APCC  ngUMon  12 

1/19/72 

5/31/72 

37  FR  10679 

(bl 

Saalooinata  2. 

Muo*  m  pcMuiion. 

CH*  1000 

12/17/61 

3/15/83 

46  FR  10630 J 

(C)22 

Pwl  Mi  1001   Pan  Av  1002  •  nM  part  ei 

Oia  ladaraay.approvad  SIP 

ton«v  sourc*  w  po«u«on. 

NH  APCC  raguiMion*  4. 
e  7.  S.  10.  13.  14.  22. 

1/19/72 

3/21/74 
5/16/74 
4/26/79 

5/31/72 

11/20/75 

4/11/80 
12/30/82 

37  FR  10679 - 

40  FR  53999 

45  FR  24869 

m 

(c>10 

W12 
(CUO 

Saatoomola  2 

' 

47  FR  56251 

CH  V  1200 

12/15/77 
6.-17/82 

2/19/80 

7/21 /es 

2/16/64 

3/15/63 

10/31 '63 

2/1/84 
6/1/64 

46  FR  10630     

(022 

«C)27 
(CI26 
(030 

Pwt  Mr  1201   laxcaot  Sect    Ar  1201  07) 

1 

46  FR  50077 

through  Part  A*  1205.  Part  Av  12u7  and 
1206   Part  A»  1206  ■  not  pan  ol  »w 
ladaraiv-aocirovwj  SiP 
Pan  Av  1204  02ICI  and  1204  ?1(j) 

49  FR  3969 

Examplion  ol  non  reaciiva  VCX^s  (1204  01) 

49  FR  24724 

Pwi  A»  1201  Ofxv)  aooad 

■  Thaaa  rai|uiamy«  wa  appkcMM  statemnde  -xitasa  jmonmna  notsd  m  ma  COMMENi^S  Mdion 

•  For  aacfl  TiTLt'SobjEC^  ims  taua  1*9  ksa  'aguiaaona  aoooud  as  ol  )9'2  m  ma  3/i:(ii2  approval,  tha  aiming  NH  rsguiations  ««ra  readodad  and  racodrfiad  into  the  ChaPTER- 
PAPT-Sacinn  lormai  x«Kaiad  ilMNa.  ag..  tormar  Ragulaaan  22  "Praxanaon.  Aaaiamani  and  Cor<<rol  ol  Voianle  OrganR  Compound  Enamona"  a  mm  mcorpcaiad  m  C^<*PTEP  1200  PART 
UXM  Sacnons  i<  >••  ni.?i  wmara  4  was  possiila  to  aaaay  cross 'atoranca  ma  oia  cnaoon  onm  ma  naw  tms  was  dona  Hoimavar,  m  cases  wnere  i1  would  have  been  cwnoafsofne  to  aoss- 
rv<«rence  ma  oid  aiaoon  mOi  me  new  cnation.  no  amnrpi  was  made  lo  reference  me  ota  cnauon. 
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40  CFR  Part  52 

(EPA  Action  MO  1665;  A-7-FRL-2750-3I 

Approval  and  Promuigation  of  tha 
Missouri  State  Implementation  Plan  for 
Lead 

AGENCY:  Environmenta!  Protection 

Agency  (EP.^). 

ACTION:  Final  rulemaking. 

summary:  On  September  27. 1984.  the 
Missouri  Air  Conservation  Commission 
amended  item  No.  6  of  the  Consent 
Order  issued  to  the  AMAX  Lead 
Company  of  Missouri.  The  Consent 
Order  is  an  approved  portion  of  the 
Missouri  State  implementation  Plan  for 
lead.  The  amendment  requires  A\L\X  to 
install  equipment  and  to  implement 
procedures  which  are  designed  to 
provide  equivalent  lead  emission 
reductions  to  those  measures  contained 
in  item  No.  6  of  the  original  Consent 
Order.  EPA  has  reviewed  the  proposed 
State  revision  and  concludes  that  the 
amended  Consent  Order  issued  to 
AMAX  is  equivalent  for  the  purpose  of 


the  lead  emission  control  strategy. 
Therefore.  EPA  is  approving  the 
revision. 

EFFECTIVE  DATE:  This  action  will  be 
effective  March  8. 1985  unless  notice  is 
received  within  30  days  that  someone 
wishes  to  submit  adverse  or  critical 
comments. 

ADDRESSES:  Copies  of  the  State's 
submission  and  EPA's  technical  support 
document  are  available  for  review  at  the 
following  addresses: 

Environmental  Protection  Agency. 

Region  VII.  Air  Branch.  324  East  11th 

Street.  Kansas  City.  Missouri  64106 
Missouri  Department  of  Natural 

Resources.  1101  Rear  Southwest  Blvd.. 

lefferson  City,  Missouri  65104 

Copies  of  the  State's  submission  are 
available  for  review  at: 

Public  Information  Reference  Unit.  EPA. 

401  M  Street,  SW.,  Washington.  DC. 
Office  of  the  Federal  Register,  1100  L 

Street.  NW..  Washington.  DC 

Notice  of  intent  to  submit  adverse  or 
critical  comments  should  be  sent  to 
Dewayne  E.  Durst.  Environmental 
Protection  Agency,  Region  VII,  324  East 
11th  Street,  Kansas  City.  Missouri  64106. 


FOR  FURTHER  INFORMATION  CONTACT: 

Dewayne  E.  Durst  at  the  above  address 
or  call  (816)  374-3791.  (FTS)  758-3791. 

SUPPLEMENTARY  INFORMATION:  On  April 
27, 1981  (46  FR  234121.  EPA  approved  a 
Consent  Order  issued  to  the  AMAX 
Lead  Company  as  part  of  the  Missouri 
lead  SIP.  The  Consent  Order  contains 
six  specific  lead  control  measures  which 
form  the  control  strategy  for  meeting  the 
air  quality  standard  in  the  vicinity  of  the 
AMAX  primary  lead  smelter.  The  final 
compliance  date  for  the  AMAX  Lead 
Company  was  October  27, 1984,  as 
published  in  the  Federal  Register  on 
May  15, 1981  (46  FR  26769).  Item  No.  6  of 
the  Consent  Order,  as  originally 
approved,  provided  fur  collection  and 
control  of  fugitive  lead  emissions  in  the 
blast  furnace  feed  area.  This  control 
item  was  to  provide  approximately  2% 
of  the  total  lead  emission  reduction  in 
the  control  strategy  for  the  AMAX 
smelter.  The  company  investigated 
alternate  methods  of  providing 
equivalent  lead  emission  reductions  to 
those  contained  in  the  original  Consent 
Order.  Working  with  the  Missouri 
Department  of  Natural  Resources,  a 
revised  Consent  Order  was  prepared 
which  incorporates  the  alternate  control 
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measures.  That  revised  Order  is  the 
subject  of  this  approval  action. 

On  September  27, 1984,  after  proper 
notice  and  public  hearing  the  Missouri 
Air  Conservation  Commission  amended 
item  6  of  the  Consent  Order  issued  to 
AMAX  Lead  Company.  The  amended 
Consent  Order  requires  the  following 
control  measures: 

6a.  Install  an  additional  (spare) 
exhaust  fan  for  furnace  tapping  and 
settler  ventilation  to  assure  that  the 
furnace  tapping  and  settler  operations 
are  always  vented  to  the  baghouse. 

6b.  Recondition  the  offtake  thimble  at 
the  south  blast  furnace  to  reduce  excess 
leakage  and  improve  capture  efficiency 
at  the  top  of  the  blast  furnace. 

6c.  Institute  a  revised  operating 
practice  to  cool  hot  lead  bullion  at  least 
30  minutes  before  pouring  the  bullion 
into  the  dressing  kettles. 

6d.  Install  improved  valves  on  the 
main  baghouse  dust  hoppers  to  reduce 
air  leakage  which  will  reduce  baghouse 
dust  leakage  at  the  valves  by  90%. 

6e.  Install  a  water  spray  system  at  the 
cooling  chamber  ahead  of  the  main 
baghouse  to  prevent  baghouse 
overheating.  Presently  when  the 
baghouse  overheats,  excess  air  is 
introduced  to  cool  the  baghouse  which 
reduces  collection  efficiency  at  the 
process  emission  points  or  the  baghouse 
fans  turn  off  so  the  lead  emissions 
bypass  the  baghouse. 

As  stated  above,  the  control  measures 
contained  in  the  revised  Consent  Order 
provide  lead  emission  reductions  at  the 
AMAX  lead  smelter  in  excess  of  those 
required  by  the  original  Consent  Order 
which  is  an  approved  portion  of  the 
Missouri  lead  SIP.  The  Order  requires 
all  measures  in  the  revised  Order  be 
completed  by  October  31, 1984. 
Approval  of  this  revision  does  not 
change  the  attainment  date  of  October 
31. 1984. 

ACTION:  EPA  approves  the  modification 
of  AMAX  Lead  Company  Consent  Order 
item  No.  6  as  a  revision  to  the  Missouri 
lead  SIP.  EPA  believes  this  action  is 
noncontroversial  and  thus,  a  proposal 
was  not  published.  The  public  is  advised 
that  this  action  is  effective  March  8, 1985 
unless  we  receive  written  notice  within 
30  days  of  date  of  publication  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  In  such  case,  this 
action  will  be  withdrawn  and 
rulemaking  will  commence  again  by 
announcing  a  proposal  of  this  action  and 
establishing  a  comment  period. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  as  amended,  judicial  review  of 
this  action  is  available  only  by  filing  a 
petition  for  review  in  the  United  States 
Court  of  Appeals  for  the  appropriate 


circuit  within  60  days  of  today.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12292. 

Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State 
of  Missouri  was  approved  by  the 
Director  of  the  Office  of  the  Federal 
Register  on  )uly  1, 1982. 

This  notice  of  final  rulemaking  is 
issued  under  the  authority  of  section  110 
of  the  Clean  Air  Act  as  amended. 
August  1977  (42  U.S.C  7410). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Lead,  Particulate 
matter.  Intergovernmental  relations. 

Dated:  December  28, 1984. 
William  0.  Ruckelshaua, 

Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Part  52  of  Chapter  I.  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  AA— Missouri 

1.  Section  52.1320  is  amended  by 
adding  a  new  paragraph  (c}(49)  to  read 
as  follows: 

§  52.1320    Identification  of  plan. 


(c)  The  plan  revisions  listed  below 
were  submitted  on  the  dates 
specified.  •  *  * 

(49)  On  October  5, 1984.  the  Missouri 
Department  of  Natural  Resources 
submitted  a  revision  to  the  September  2, 
1980,  lead  State  Implementation  Plan 
pertaining  to  item  6  of  the  Consent 
Order  for  the  AMAX  Lead  Company. 
The  revision  consists  of  a  substitution  of 
equivalent  control  measures  for  item  6. 

(FR  Doc.  85-379  Filed  1-4-85;  8:45  am) 
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40  CFR  Part  52 
[A-i-FRL-2751-3] 

Approval  and  Promulgation  of 
Implementation  Plans,  Rhode  Island; 
Table  of  EPA  Approved  Regulations 

agency:  Environmental  Protection 
Agency  (EPA).         j 
action:  Final  rule.  ' 

summary:  EPA  is  publishing  a  table 
which  summarizes  approval  actions 


already  taken  to  incorporate  Rhode 
Island  Air  Pollution  regulations  into  the 
State  Implementation  Plan  (SIP).  The 
intended  effect  of  this  action  is  to  make 
iteasier  to  identify  those  Rhode  Island 
Air  Pollution  regulations,  or  portions 
thereof,  which  have  been  approved  by 
EPA  and  made  part  of  the  federally- 
approved  SIP. 

EFFECTIVE  DATE:  This  action  will  be 
effective  March  8, 1985  unless  notice  is 
received  within  30  days  that  adverse  or 
critical  comments  will  be  submitted. 

ADDRESSES:  Comments  may  be  mailed 
to  Harley  F.  Laing,  Director,  Air 
Management  Division,  Room  2312,  JFK 
Federal  Building.  Boston.  MA  02203. 
Copies  are  available  for  public 
inspection  during  normal  business  hours 
at  the  Environmental  Protection  Agency, 
Room  2313.  JFK  Federal  Bldg.,  Boston. 
MA  02203. 

FOR  FUflTHER  INFORMATION  CONTACT 

Marcia  L.  Spink,  (617)  223-4868. 

SUPPLEMENTARY  INFORMATION:  Since  the 
State  of  Rhode  Island  initially  submitted 
its  State  Implementation  Plan  (SIP)  to 
EPA  in  W72.  there  have  been  numerous 
regulatory  additions  and  revisions  to  the 
plan.  These  revisions  include  changes  to 
almost  every  regulation.  The  table 
which  is  being  codified  today  at  40  CFR 
52.2081  identifies  those  Rhode  Island 
regulations  which  are  part  of  the 
federally-approved  SIP.  The  table  also 
provides  the  date  on  which  EPA  took 
final  action  to  approve  each  regulation 
and  revision.  Where  only  part  of  a 
regulation  is  federally-approved,  a 
notation  to  that  effect  is  made  in  the 
comments  section  of  the  table.  We  are 
publishing  this  table  in  today's  Federal 
Register,  and  making  it  part  of  the  Code 
of  Federal  Regulations  to  assist  the 
public  in  identifying  those  Rhode  Island 
regulations,  or  portions  thereof,  which 
are  federally-approved.  We  intend  to 
revise  this  table  each  time  we  approve  a 
regulatory  addition  or  revision  to  the 
Rhode  Island  SIP.  The  table  published 
today  has  been  developed  for 
informational  purposes.  It  does  not  have 
any  independent  regulatory  effect.  The 
actual  federally-approved  Rhode  Island 
SIP  is  incorporated  by  reference  at  40 
CFR  52.2070.  To  the  extent  that  this 
table,  codified  at  40  CFR  52.2081.      ' 
conflicts  with  40  CFR  52.2070,  40  CFR 
52.2070  governs. 

EPA  is  publishing  this  table  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  this  Federal 
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Register  unless,  within  30  days  of  its 
publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action   • 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  60  days  from 
today. 

Final  Actioa 

EPA  is  publishing  a  table  of  the 
federally-approved  Rhode  Island  Air 
Pollution  regulations  at  40  CFR  52.2081. 

Under  5  U.S.C.  section  605(b),  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709). 


The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  60  days  from  today.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone.  Sulfur 
oxides,  Nitrogen  dioxide.  Lead. 
Particulate  matter.  Carbon  monoxide, 
Hydrocarbons,  Intergovernmental 
relations. 

Authority:  Sec.  301(a)  of  the  Clean  Air  Act. 
as  amended  (42  U.S.C.  7410(a)  and  7601(a)). 

Dated:  December  28. 1984. 
William  D.  Ruckelshaus, 

Administrator. 


PART  52— (AMENDED] 

Part  52  of  Chapter  I.  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  00— Rhode  Island 

1.  Section  52.2081,  is  added  as  follows: 

§  52.2081    EPA-Approv«d  EPA  Rtioda 
Island  State  Ragulatlons. 

The  following  table  identifies  the 
State  regulations  which  have  been 
approved  by  EPA  and  incorporated  by 
reference  into  the  Rhode  Island  State 
Implementation  Plan.  This  table  is  for 
informational  purposes  only  and  does 
not  have  any  independent  regulatory 
effect.  To  determine  regulatory 
requirements  for  a  specific  situation 
consult  the  plan  identified  in  S  52.2070. 
To  the  extent  that  this  table  conflicts 
with  §  52.2070,  S  52.2070  governs. 
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Table  52.2081— EPA-Approveo  Rules  and  Requlations— Continued 
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40  CFR  Part  65 
(A-3-FRL-2752-1) 

Delayed  Compliance  Order;  Approval 
of  a  Delayed  Compliance  Order  Issued 
by  the  Pennsylvania  Department  of 
Environmental  Resources  to  Franklin 
Steel  Ca 

AOCNCV:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  The  Administrator  of  the 
Environmental  Protection  Agency 
hereby  approves  a  Delayed  Compliance 
Order  issued  by  the  Pennsylvania 
Department  of  Environmental  Resources 
to  Franklin  Steel  Company.  The  Order 
requires  the  company  to  bring  air 
emissions  from  its  sign  post 
manufacturing  facility  in  Franklin, 
Pennsylvania  into  compliance  with 
certain  regulations  contained  in  the 
Federally  approved  Pennsylvania  State 
Implementation  Plan  (SIP)  by  June  30, 
1985.  Because  of  the  Administrator's 
approval,  compliance  with  the  Order  by 
Franklin  Steel  will  preclude  suits  under 
the  Federal  enforcement  and  citizen  suit 
provisions  of  the  Clean  Air  Act  for 
violations  of  the  SIP  regulations  covered 
by  the  order  during  the  period  the  Order 
is  in  effect. 

OATC  This  rule  will  take  e^ect  on 
January  7, 1983. 

ADDRESSES:  A  copy  of  the  Delayed 
Compliance  Order,  and  supporting 
material,  and  any  comments  received  in 
response  to  a  prior  Federal  Register 
notice  proposing  approval  of  the  Order 


are  available  for  public  inspection  and 
copying  (for  appropriate  charges)  during 
normal  business  hours  at:  U.S.  EPA, 
Region  III,  Air  Management  Division 
(3AM21),  Sixth  and  Walnut  Streets. 
Philadelphia,  Pennsylvania  19106. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Arena,  Enforcement  Policy  & 
State  Coordination  Section  (3AM21),  Air 
Management  Division,  U.S.  EPA,  Region 
III.  Sixth  and  Walnut  Streets. 
Philadelphia.  Pennsylvania  19106,  (215) 
597-6553. 

SUPPLEMENTARY  INFORMATION:  On 

August  22, 1984  the  Acting  Regional 
Administrator  of  the  Environmental 
Protection  Agency's  Region  III  Office 
published  in  the  Federal  Register,  Vol. 
49  No.  164,  a  notice  proposing  approval 
of  a  Delayed  Compliance  Order  issued 
by  the  Pennsylvania  Department  of 
Environmental  Resources  to  Franklin 
Steel  Company.  The  notice  asked  for 
public  comments  by  September  21, 1984 
on  the  EPA  proposal. 

No  public  comments  have  been 
received  by  this  Office,  therefore,  the 
delayed  compliance  order  issued  to 
Franklin  Steel  is  approved  by  the 
Administrator  of  EPA  pursuant  to  the 
authority  of  Section  113(d)(2)  of  the 
Clean  Air  Act,  42  U.S.C.  7413(d)(2).  The 
Order  places  Franklin  Steel  on  a 
schedule  to  bring  its  sign  post 
manufacturing  facility  in  Franklin  into 
compliance  as  expeditiously  as 
practicable  with  Title  25  Pennsylvania 
Code,  section  129.52,  "Surface  Coating 
Processes",  a  part  of  the  federally 
approved  Pennsylvania  State 


Implementation  Plan.  The  order  also 
imposes  interim  requirements  which 
meet  section  113(d)(1)(C)  and  113(d)(7) 
of  the  act,  and  emission  monitoring  and 
reporting  requirements.  If  the  conditions 
of  the  Order  are  met,  it  will  permit 
Franklin  Steel  to  delay  compliance  with 
the  SIP  regulations  covered  by  the  Order 
until  June  30, 1985.  The  company  is 
unable  to  immediately  comply  with 
these  regulations.  EPA  has  determined 
that  its  approval  of  the  Order  shall  be 
effective  January  7, 1985,  because  of  the 
need  to  immediately  place  Franklin 
Steel  on  a  schedule  which  is  effective 
under  the  Clean  Air  Act  for  compliance 
with  the  applicable  requirements  of  the 
Implementation  Plan. 

List  of  Subjects  in  40  CFR  Part  65 

Air  pollution  controls 
(42  U.S.C.  7413(d),  7601) 

Dated:  December  28. 1984. 
WilUain  0.  Ruckelshaus, 

Administrator. 

In  consideration  of  the  foregoing. 
Chapter  I  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  65— DELAYED  COMPLIANCE 
ORDER 

By  adding  the  following  entry  to  the 
table  in  Part  65,  §  65.431. 

§  65.431    EPA  Approval  of  State  Delayed 
Compliance  Orders  Issued  to  major 
stationary  sources. 
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40  CFR  Part  65 
[A-3-FRL-2751-6] 

Delayed  Compliance  Order;  Approval 
of  a  Delayed  Compliance  Order  Issued 
by  ttte  Pciinsylvania  Department  of 
Environmental  Resources  to  Allied 
Paper.  Division  of  SCM  Corp. 

AOCNCv:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Administrator  of  the 
Environmental  Protection  Agency 
hereby  approves  a  Delayed  Compliance 


Order  issued  by  the  Pennsylvania 
Department  of  Environmental  Resources 
to  Allied  Paper,  Division  of  SCM 
Corporation.  The  Order  requires  the 
company  to  bring  air  emissions  from  its 
copy  paper  manufacturing  facility  in 
Phoenixville,  Pennsylvania  into 
compliance  with  certain  regulations 
contained  in  the  Federally  approved 
Pennsylvania  State  Implementation  Plan 
(SIP)  by  April  9. 1985.  Because  of  the 
Administrator's  approval,  compliance 
with  the  Order  by  Allied  Paper  will 
preclude  suits  under  the  Federal 
enforcement  and  citizen  suit  provisions 
of  the  Clean  Air  Act  for  violations  of  the 
SIP  regulations  covered  by  the  Order 
during  the  period  the  Order  is  in  effect. 


DATES:  This  rule  will  take  effect  on 
January  7, 1985. 

ADDRESSES:  A  copy  of  the  Delayed 
Compliance  Order,  and  supporting 
material,  and  any  comments  received  in 
response  to  a  prior  Federal  Register 
notice  proposing  approval  of  the  Order 
are  available  for  public  inspection  and 
copying  (for  appropriate  charges)  during 
normal  business  hours  at:  U.S.  EPA, 
Region  III.  Air  Management  Division 
(3AM21),  Sixth  and  Walnut  Streets, 
Philadelphia,  Pennsylvania  19106. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  Arena,  Enforcement  Policy  & 
State  Coordination  Section  (3AM21),  Air 
Management  Division  U.S.  EPA,  Region 
III,  Sixth  and  Walnut  Streets, 
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Philadelphia,  Pennsylvania  19106  (215) 
597-6553. 

SUPPLEMENTARY  INFORMATION:  On 

August  22, 1984  the  Acting  Regional 
Administrator  of  the  Environmental 
Protection  Agency's  Region  III  Office 
published  in  the  Federal  Register,  Vol. 
49  No.  164,  a  notice  proposing  approval 
of  a  Delayed  Compliance  Order  issued 
by  the  Pennsylvania  Department  of 
Environmental  Resources  to  Allied 
Paper,  Division  of  SCM  Corporation. 
The  notice  asked  for  public  comments 
by  September  21, 1984  on  the  EPA 
proposal.  1 

No  public  comments  haVe  been 
received  by  this  Office,  therefore  the 
delayed  cpmpliance  order  issued  to 
Allied  Paper  is  approved  by  the 
Administrator  of  EPA  pursuant  to  the 
authority  of  section  113(d)(2)  of  the 
Clean  Air  Act.  42  U.S.C.  7413(d)(2).  The 
Order  places  Allied  Paper  on  a  schedule 


to  bring  its  copy  manufacturing  facility 
in  Phoenixville  into  compliance  as 
expeditiously  as  practicable  with  Title 
25  Pennsylvania  Code,  section  129.52, 
"Surface  Coating  [Processes",  a  part  of 
the  federally  approved  Pennsylvania 
State  Implementation  Plan.  The  order 
also  imposes  interim  requirements 
which  meet  section  113(d)(1)(C)  and 
113(d)(7)  of  the  act,  and  emission 
monitoring  and  reporting  requirements. 
If  the  conditions  of  the  Order  are  met.  it 
will  permit  Allied  Paper  to  delay 
compliance  with  the  SIP  regulations 
covered  by  the  Order  until  April  9, 1985. 
The  company  is  unable  to  immediately 
comply  with  these  regulations.  EPA  has 
determined  that  its  approval  of  the 
Order  shall  be  effective  January  7, 1985, 
because  of  the  need  to  immediately 
place  Allied  Paper  on  a  schedule  which 
is  effective  under  the  Clear  Air  Act  for 
compliance  with  the  applicable 


requirements  of  the  Implementation 
Plan. 

List  of  Subjects  in  40  CFR  Part  65 

Air  pollution  control. 
(42  U.S.C.  7413(d),  7601) 

Dated:  December  28, 1984. 
William  D.  Ruckelshaus, 
Administrator. 

'  In  consideration  of  the  foregoing. 
Chapter  I  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  65— DELAYED  COMPLIANCE 
ORDER 

By  adding  the  following  entry  to  the 
table  in  Part  65,  S  65.431. 

§  65.431    EPA  approval  of  state  delayed 
compliance  orders  Issued  to  major 
•tationary  sources. 


Source 

Location 

O^der 
No. 

Dated  of  FH 
proposal 

SIP  regulation  involved 

Final  cornplianca 
date 

Allied  Paper  Diwsioo  o«  SCM  CorporaHCn 

Aug.  22.  1984 

Section  129.52  of  Title  25 

Apr.  9.  1985 

|FR  Doc.  85-386  Filed  1^1-85:  8:45  am) 

MLUNQ  CODE  CSfiO-SO-M 


Fiml  coTiphanca 


40  CFR  Part  65 


1A-3-FRL-2751-71 


Delayed  Compliance  Order;  Approval 
of  a  Delayed  Compliance  Order  Issued 
by  the  Pennsylvania  Department  of 
Environmental  Resources  to  Apollo 
Metals,  Inc. 

agency:  Environmental  Protection 
Agency.  1 

action:  Final  rule.  | 

: ( 

SUMMARY:  The  Administrator  of  the 
Environmental  Protection  Agency 
hereby  approves  a  Delayed  Compliance 
Order  issued  by  the  Pennsylvania 
Department  of  Environmental  Resources 
to  Apollo  Metals,  Inc.  The  Order 
requires  the  company  to  bring  air 
emissions  from  its  coil  coating  facility  in 
Bethlehem,  Pennsylvania  into 
compliance  with  certain  regulations 
contained  in  the  Federally  approved 
Pennsylvania  State  Implementation  Plan 
(SIP)  by  April  9, 1985.  Because  of  the 
Administrator's  approval,  compliance 
with  the  Order  by  Apollo  Metals  will 
preclude  suits  under  the  Federal 
enforcement  and  citizen  suit  provisions 
of  the  Clean  Air  Act  for  violations  of  the 
SIP  regulations  covered  by  the  Order 


during  the  period. the  Order  is  in  effect. 
DATE:  This  rule  will  take  effect  on 
January  7. 1985. 

ADDRESSES:  A  copy  of  the  Delayed 
Compliance  Order,  and  supporting 
material,  and  any  comments  received  in 
response  to  a  prior  Federal  Register 
notice  proposing  approval  of  the  Order 
are  available  for  public  inspection  and 
copying  (for  appropriate  charges)  during 
normal  business  hours  at:  U.S.  EPA, 
Region  III,  Air  Management  Division 
(3AM21).  Sixth  and  Walnut  Streets. 
Philadelphia,  Pennsylvania  19106. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  Arena,  Enforcement  Policy  & ' 
State  Coordination  Section  (3AM21).  Air 
Management  Division,  U.S.  EPA,  Region 
III.  Sixth  and  Walnut  Streets. 
Philadelphia,  Pennsyslvania  19106.  (215) 
597-6553. 

SUPPLEMENTARY  INFORMATION:  On 

August  22. 1984  the  Acting  Regional 
Administrator  of  the  Environmental 
Protection  Agency's  Region  III  Office 
published  in  the  Federal  Register,  Vol. 
49  No.  164,  a  notice  proposing  approval 
of  a  Delayed  Compliance  Order  issued 
by  the  Pennsylvania  Department  of 
Environmental  Resources  to  Apollo 
Metals  Inc.  The  notice  asked  for  public 
comments  by  September  21. 1984  on  the 
EPA  proposal. 

No  public  comments  have  been 
received  by  this  Office,  therefore,  the 
delayed  compliance  order  issued  to 


Apollo  Metals  is  approved  by  the 
Administrator  of  EPA  pursuant  to  the 
authority  of  section  113(d)(2)  of  the 
Clean  Air  Act,  42  U.S.C.  7413(d)(2).  The 
Order  places  Apollo  Metals  on  a 
schedule  to  bring  its  coil  coating  facility 
in  Bethlehem  into  compliance  as 
expeditiously  as  practicable  with  Title 
25  Pennsylvania  Code,  section  129.52. 
"Surface  Coating  Processes",  a  part  of 
the  federally  approved  Pennsylvania 
State  Implementation  Plan.  The  order 
also  imposes  interim  requirements 
which  meet  section  113(d)(1)(C)  and 
113(d)(7)  of  the  act.  and  emission 
monitoring  and  reporting  requirements. 
If  the  conditions  of  the  Order  are  met.  it 
will  permit  Apollo  Metals  to  delay 
compliance  with  the  SIP  regulations 
covered  by  the  Order  until  April  9, 1985. 
The  company  is  unable  to  immediately 
comply  with  these  regulations.  EPA  has 
determined  that  its  approval  of  the 
Order  shall  be  effective  January  7. 1985. 
because  of  the  need  to  immediately 
place  Apollo  Metals  on  a  schedule 
which  is  effective  under  the  Clean  Air 
Act  for  compliance  with  the  applicable 
requirements  of  the  Implementation 
Plan. 

List  of  Subjects  in  40  CFR  Part  65 

Air  pollution  control. 
(42  U.S.C.  7413(d),  7601) 

Dated:  December  28, 1984. 
William  D.  Ruckelshaus, 
Administrator. 
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In  consideration  of  the  foregoing. 
Chapter  1  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  65— DELAYED  COMPLIANCE 
ORDER 

By  adding  the  following  entry  to  the 
table  in  Part  65  S  65.431. 


§  65.431    EPA  Approval  of  Stat*  Dciaycd 
Complianc*  Orders  Issued  to  major 
stattoftary  sources. 


Sowca 

1 — 

Locaian 

No. 

DMiOlFR 
prapoMi 

SIP  ragUMon  (NOlMd 

daM 

Apoao  MMaM.  trit 

BMKMMm.  PA „_ _ ._ _... 

Aug  a  19S4 

SMnn  1».M  of  TM«  25 — 

Apr  9.  1985. 

|FR  Doc.  85-387  Filed  1-4-85:  8:45  am) 
■tLUNG  cooc  tsao-sa-M 


40  CFR  Part  65 

[A-3-fRL-27S1-41 

Delayed  Compliance  Order;  Approval 
of  a  Delayed  Compliance  Order  Issued 
by  ttte  Pennsytvania  Department  of 
Environmental  Resources  to  Keystone 
Lamp,  Subsidiary  of  KIdde,  Inc. 

agency:  Environmental  Protection 

Agency. 

AcnoN:  Final  rule. 

SUMMANY:  The  Administrator  of  the 
Environmental  Protection  Agency 
hereby  approves  a  Delayed  Compliance 
Order  issued  by  the  Pennsylvania 
Department  of  Environmental  Resources 
to  Keystone  Lamp,  Subsidiary  of  Kidde. 
Inc.  The  Order  requires  the  company  to 
bring  air  emissions  from  its  furniture 
coaling  facility  in  Washington 
Township.  Pennsylvania  into 
compliance  with  certain  regulations 
contained  in  the  Federally  approved 
Pennsylvania  State  Implementation  Plan 
(SIP)  by  April  9, 1985.  Because  of  the 
Administrator's  approval,  compliance 
with  the  Order  by  Keystone  Lamp  will 
preclude  suits  under  the  Federal 
enforcement  and  citizen  suit  provisions 
of  the  Clean  Air  Act  for  violations  of  the 
SIP  regulations  covered  by  the  Order 
during  the  period  the  Order  is  in  effect. 
DATE  This  rule  will  take  effect  on 
January  7, 1985. 

AOONCSSES:  A  copy  of  the  Delayed 
Compliance  Order,  and  supporting 


material,  and  any  comments  received  in 
response  to  a  prior  Federal  Register 

notice  proposing  approval  of  the  Order 
are  available  for  public  inspection  and 
copying  (for  appropriate  charges)  during 
normal  business  hours  at:  U.S.  EPA, 
Region  III,  Air  Management  Division 
(3AM21).  Sixth  and  Walnut  Streets. 
Philadelphia,  Pennsylvania  19106. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  Arena,  Enforcement  Policy  & 
State  Coordination  Section  (3AM21),  Air 
Management  Division,  U.S.  EPA,  Region 
III,  Sixth  and  Walnut  Streets, 
Philadelphia.  Pennsylvania  19106,  (215) 
597-6553. 

SUPPtEMENTARY  INFORMATION:  On 

August  22, 1984  the  Acting  Regional 
Administrator  of  the  Environmental 
Protection  Agency's  Region  III  Office 
published  in  the  Federal  Register,  Vol. 
49  No.  164.  a  notice  proposing  approval 
of  a  Delayed  Compliance  Order  issued 
by  the  Pennsylvania  Department  of 
Environmental  Resources  to  Keystone 
Lamp,  Subsidiary  of  Kidde,  Inc.  The 
notice  asked  for  public  comments  by 
September  21, 1984  on  the  EPA  proposal. 

No  public  comments  have  been 
received  by  this  Office,  therefore,  the 
delayed  compliance  order  issued  to 
Keystone  Lamp  is  approved  by  the 
Administrator  of  EP.'\  pursuant  to  the 
authority  of  section  113(d)(2)  of  the 
Clean  Air  Act.  42  U.S.C.  7413(d)(2).  The 
Order  places  Keystone  Lamp  on  a 
schedule  to  bring  its  furniture  coating 
facility  in  Washington  Township  into 
compliance  as  expeditiously  as 
practicable  with  "Title  25  Pennsylvania 
Code,  section  129.52,  "Surface  Coating 


Processes",  a  part  of  the  federally 
approved  Pennsylvania  State 
Implementation  Plan.  The  order  also 
imposes  interim  requirements  which 
meet  sections  113(d)(1)(C)  and  113(d)(7) 
of  the  act,  and  emission  monitoring  and 
reporting  requiren^ents.  If  the  conditions 
of  the  Order  are  met,  it  will  permit 
Keystone  Lamp  to  delay  compliance 
with  the  SIP  regulations  covered  by  the 
Order  until  April  9, 1985.  The  company 
is  unable  to  immediately  comply  with 
these  regulations.  EPA  has  determined 
that  its  approval  of  the  Order  shall  be 
effective  January  7, 1985,  because  of  the 
need  to  immediately  place  Keystone 
Lamp  on  a  schedule  which  is  effective 
under  the  Clean  Air  Act  for  compliance 
with  the  applicable  requirements  of  the 
Implemnention  Plan. 

List  of  Subjects  in  40  CFR  Part  65 

Air  pollution  Control. 
(42  U.S.C.  7413(d).  7601) 

Dated:  December  28. 1984. 
William  D.  Ruckelshaus, 
A  dministrctor. 

In  consideration  of  the  foregoing. 
Chapter  I  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  65— DELAYED  COMPUANCE 
ORDER 

By  adding  the  following  entry  to  the 
table  in  Part  65,  {  65.431. 

§  6S.431    EPA  Approval  of  State  Delayed 
Compliance  Orders  Issued  to  major 
stationary  sources. 


SOWM 

Location 

Onto 
Na 

'(MaefFR 
propoul 

Final  con<plianca 
dais 

K«y«ona  L«mpk  Subadiary  ol  Kidila.  bic 

Wa^wiglon  To«na^«.  PA 

Aug.  22.  1965. ._. 

1 129  52  ol  r»t  25 

Apr.  9.  1985. 

|FR  Doc.  85-385  Filed  1-4-85:  8:45  am) 
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Finit  oomptanca 
data 


40  CFR  Part  65 
IA-3-FRL-2751-8) 


Delayed  Compliance  Order;  Approval 
of  a  Delayed  Compliance  Order  Issued 
by  the  Pennsylvania  Department  of 
Environmental  Resources  to  Victor 
Balata  Belting  Company 

AGENCY:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  The  Administrator  of  the 
Environmental  Protection  Agency 
hereby  approves  a  Delayed  Compliance 
Order  issued  by  the  Pennsylvania 
Department  of  Environmental  Resources 
to  Victor  Balata  Belting  Company.  The 
Order  requires  the  company  to  bring  air 
emissions  from  its  fabric  coating  facility 
in  Wilson  Borough,  Pennsylvania  into 
compliance  with  certain  regulations 
contained  in  the  Federally  approved 
Pennsylvania  State  Implementation  Plan 
(SIP)  by  April  9, 1985.  Because  of  the 
Administrator's  approval,  compliance 
with  the  Order  by  Victor  Balata  will 
preclude  suits  under  the  Federal 
enforcement  and  citizen  suit  provisions 
of  the  Clean  Air  Act  for  violations  of  the 
SIP  regulations  covered  by  the  Order 
during  the  period  the  Order  is  in  effect. 
date:  This  rule  will  take  effect  on 
January  7, 1985. 

ADDRESSES:  A  copy  of  the  Delayed 
Compliance  Order,  and  supporting 
material,  and  any  comments  received  in 
response  to  a  prior  Federal  Register 
notice  proposing  approval  of  the  Order 


are  available  for  public  inspection  and 
copying  (for  appropriate  charges]  during 
normal  business  hours  at:  U.S.  EPA, 
Region  III,  Air  Management  Division 
(3AM21),  Sixth  and  Walnut  Streets. 
Philadelphia,  Pennsylvania  19106. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Arena,  Environment  Policy  & 
State  Coordination  Section  (3AM21),  Air 
Management  Division,  U.S.  EPA,  Region 
III,  Sixth  and  Walnut  Streets, 
Philadelphia,  Pennsylvania  19106,  (215) 
597-6553. 

SUPPLEMENTARY  INFORMATION:  On 
August  22. 1984  the  Acting  Regional 
Administrator  of  the  Environmental 
Protection  Agency's  Region  III  Office 
published  in  the  Federal  Register,  Vol. 
49,  No.  164.  a  notice  proposing  approval 
of  a  Delayed  Compliance  Order  issued 
by  the  Pennsylvania  Department  of 
Environmental  Resources  to  Victor 
Balata  Belting  Company.  The  notice 
asked  for  public  comments  by 
September  21, 1984  on  the  EPA  proposal. 

No  public  comments  have  been 
received  by  this  Office;  therefore,  the 
delayed  compliance  order  issued  to 
Victor  Balata  is  approved  by  the 
Administrator  of  EPA  pursuant  to  the 
authority  of  section  113(d)(2)  of  the 
Clean  Air  Act.  42  U.S.C.  7413(d)(2).  The 
Order  places  Victor  Balata  Belting 
Company  on  a  schedule  to  bring  its 
fabric  coating  facility  in  Wilson  Borough 
into  compliance  as  expeditiously  as 
practicable  with  Title  25,  Pennsylvania 
Code,  section  129.52.  "Surface  Coating 
Processes",  a  part  of  the  federally 
approved  Pennsylvania  State 


Implementation  Plan.  The  order  also 
imposes  interim  requirements  which 
meet  sections  113(d)(1)(C)  and  113(d)(7) 
of  the  act,  and  emission  monitoring  and 
reporting  requirements.  If  the  conditions 
of  the  Order  are  met,  it  will  permit 
Victor  Balata  to  delay  compliance  with 
the  SIP  regulations  covered  by  the  Order 
until  April  9, 1985.  The  company  is 
unable  to  immediately  comply  with 
these  regulations.  EPA  has  determined 
that  its  approval  of  the  Order  shall  be 
effective  January  7. 1985,  because  of  the 
need  to  immediately  place  Victor  Balata 
on  a  schedule  which  is  effective  under 
the  Clean  Air  Act  for  compliance  with 
the  applicable  requirements  of  the 
Implementation  Plan. 

List  of  Subjects  in  40  CFR  Part  65 

Air  pollution  control. 
(42  U.S.C.  7413(d),  7601) 

Dated:  December  28. 1984. 
William  D.  Ruckelshaus. 

Administrator. 

In  consideration  of  the  foregoing. 
Chapter  I  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  65— DELAYED  COMPLIANCE 
ORDER 

By  adding  the  following  entry  to  the 
table  in  Part  65,  §  65.431. 

§  65.431    EPA  Approval  of  State  Delayed 
Compliance  Orders  Issued  to  major 
stationary  sources. 


Souro* 

Location 

Order 
No. 

Date  0)  FR 
proposal 

SIP  regulation  involved 

Fnal  compliance 
date 

Victor  Balata  BellinB  Co 

Wilson  Bofough,  PA    

Aug.  22,  1964 

Section  129.52  rt  Title  25 

Apr.  9.  lOeS. 

[FR  Doc.  85-388  Filed  1-4-85:  8:45  am] 

BILUNQ  CODE  e56a-S0-M 


40  CFR  Part  271 
ISW-1-FRL-2752-2] 

Vermont;  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  T 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  final  determination  of 
application  of  State  of  Vermont  for  final 
authorization. 

SUMMARY:  Vermont  has  applied  for  final 
authorization  under  the  Resource 
Conservation  and  Recovery  Act 


(RCRA).  EPA  has  reviewed  Vermont's 
application  and  found  it  includes  all  the 
information  necessary  for  final 
authorization.  Vermont  has  addressed  to 
EPA's  satisfaction  all  EPA  requirements 
and  all  concerns  identified  in  the 
October  4, 1984  notice.  EPA  grants  to 
Vermont  final  authorization  to  operate 
its  hazardous  waste  program. 

EFFECTIVE  DATE:  Final  Authorization  for 
Vermont,  for  purposes  of  judicial 
review,  shall  be  effective  at  1:00  p.m. 
eastern  time.  January  21, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Jane  O'Donnell,  State  Waste 
Programs  Branch,  U.S.  EPA.  Room  409. 
J.F.  Kennedy  Federal  Building,  Boston, 
Massachusetts  02203  (617)  223-1927. 


SUPPLEMENTARY  INFORMATION:  Section 
3006  of  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  allows  EPA  to 
authorize  state  hazardous  waste 
programs  to  operate  in  the  State  in  lieu 
of  the  Federal  hazardous  waste 
program.  Two  types  of  authorization 
may  be  granted.  The  first  type  is  known 
as  "interim  authorization".  It  is  a 
temporary  authorization  and  is  not 
addressed  here. 

The  second  type  of  authorization  is  a 
"final"  authorization  that  is  granted  by 
EPA  if  the  Agency  finds  the  State 
program:  (1)  Is  "equivalent"  to  the 
Federal  program,  (2)  is  consistent  with 
the  Federal  program  and  other  State 
programs,  and  (3)  provides  for  adequate 
enforcement  (section  3006(b),  42  U.S.C. 
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6226(b)).  EPA  regulations  for  final 
authorization  appear  at  40  CFR  Part  271. 

On  )uly  9. 1984,  Vermont  submitted  a 
complete  application  to  obtain  final 
authorization  to  administer  the  RCRA 
program.  Following  detailed  review  of 
the  complete  application  and  the 
development  of  a  Capability 
Assessment  evaluating  past  State 
program  performance  and  present 
resource  capacity  for  future  program 
implementation.  EPA  published  a 
tentative  decision  on  October  4. 1984, 
announcing  its  intent  to  grant  Vermont 
final  authorization.  Further  background 
on  the  tentative  determination  to  grant 
authorizd'ion  appears  at  Vol.  49.  No.  194 
Federal  Register,  pages  39175-39176, 
October  4, 1984.  This  tentative 
determination  notice  reviewed  all  issues 
raised  in  the  consolidated  EPA 
comments  to  the  State  and  the  State 
intended  responses  to  these  comments. 

The  only  outstanding  issue  at  the  time 
of  publication  of  the  tentative 
determination  was  the  submission  of  a 
signed  Memorandum  of  Agreement  and 
Memorandum  of  Understanding.  The 
Vermont  Agency  of  Environmental 
Conservation  submitted  these  two 
documents  to  EPA  on  November  30, 
1984.  These  two  documents  satisfied 
EPA's  concerns  relative  to  interagency 
coordination. 

The  tentative  determination  notice 
also  announced  the  availability  of  the 
application  for  public  comment  and  a 
public  hearing  date  if  significant  interest 
was  expressed.  EPA  did  not  hold  a 
public  hearing  due  to  lack  of  interest.  By 
the  end  of  the  comment  period  EPA 
received  two  letters  relative  to 
Vermont's  final  authorization.  Both  of 
the  individuals  who  wrote  these  letters 
supported  granting  Vermont  final 
authorization. 

Ueclsion 

After  review  of  the  public  comment 
and  the  changes  the  State  has  m.ade  to 
its  application/program  since  the 
tentative  decision,  I  conclude  that  the 
Vermont  application  for  final 
authorization  meets  all  statutory  and 
regulatory  requirements  established  by 
RCRA.  Accordingly,  Vermont  is  granted 
authorization  to  operate  its  hazardous 
waste  program.  Upon  the  effective  date 
of  this  authorization  and  subject  to  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (Pub.  L.  98-616, 
November  8, 1984).  Vermont  has 
responsibility  for  permitting  hazardous 
waste  treatment,  storage  and  disposal 
facilities  within  its  borders  and  for 
carrying  out  other  aspects  of  the 
approved  Vermont  program.  Vermont 
also  has  primary  enforcement 
responsibility,  although  EPA  retains  the 


right  to  conduct  inspections  under 
Section  3007  of  RCRA  and  to  take 
enforcement  actions  under  sees.  3008, 
3013  and  7003  of  RCRA. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  amending 
RCRA.  a  State  with  final  authorization 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  the  EPA. 
EPA's  regulations  no  lunger  applied  in 
the  authorized  State,  and  EPA  could  not 
issue  permits  for  any  facilities  the  State 
was  authorized  to  permit. 

Now,  however,  under  section  3006(g) 
of  RCRA,  42  U.S.C.  6226(g).  the  new 
requirements  and  prohibitions  imposed 
by  the  HSWA  take  effect  in  authorized 
States  at  the  same  time  as  they  take 
effect  in  non-authorized  States.  EPA  is 
directed  to  carry  out  those  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  full  or  partial 
permits,  until  the  State  is  granted 
authorization  to  do  so. 

As  a  result  of  the  HSWA,  there  will  be 
a  dual  State/Federal  regulatory  program 
in  Vermont.  To  the  extent  the  authorized 
State  program  is  unaffected  by  the 
HSWA.  the  State  program  will  operate 
in  lieu  of  the  Federal  program.  EPA  will 
administer  and  enforce  the  portions  of 
the  HSWA  in  Vermont  until  the  State 
receives  authorization  to  do  so.  Among 
other  things,  this  will  entail  the  issuance 
of  Federal  RCRA  permits  for  those  areas 
in  which  the  State  is  not  yet  authorized. 
Once  Vermont  is  authorized  to 
implement  an  HSWA  requirement  or 
prohibition,  the  State  program  in  that 
area  will  operate  in  lieu  of  the  Federal 
provision.  Until  that  time  the  State  will 
assist  EPA's  implementation  of  the 
HSWA  under  a  Cooperative  Agreement. 

HSWA-related  requirements  that  are 
more  stringent  than  the  State's  program 
apply  in  Vermont.  Any  State 
requirement  that  is  more  stringent  than 
an  HSWA  provision  also  remains  in 
effect;  thus,  the  universe  of  the  more 
stringent  provisions  in  the  authorized 
State  program  and  today's  approval 
defines  the  applicable  requirements  in 
Vermont.  (Vermont  is  not  being 
authorized  now  for  any  requirement 
implementing  the  HSWA.) 

EPA  will  be  publishing  a  Federal 
Register  notice  that  explains  in  detail 
the  HSWA  and  its  effect  on  authorized 
States.  That  notice  should  be  referred  to 
for  further  information. 

EPA  Region  I  and  Vermont  are 
currently  reviewing  the  Memorandum  of 
Agreement  (MOA)  to  revise  it  to 
address  the  requirements  of  the  HSWA. 
The  current  MOA  provides  that 
Vermont  shall  administer  the  RCRA 
program  in  lieu  of  EPA  and  that  EPA 
shall  not  issue  permits  in  the  State. 
Thus,  it  is  inconsistent  with  the  HSWA 


and  will  be  revised  to  reflect  EPA's  and 
Vermont's  respective  responsibilities 
under  the  new  Federal/State  regulatory 
scheme.  (Because  of  the  strict  statutory 
time  clock  for  processing  final 
authorization  applications,  the  State  and 
EPA  did  not  have  ample  time  to  revise 
the  MOA  before  EPA's  final  approval  of 
the  State's  application.) 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
6C5(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
authorization  suspends  the  applicability 
of  certain  Federal  regulations  in  favor  of 
the  State  program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Compliance  With  Executive  Order  12291 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  271 

Hazardous  materials,  Indian  lands, 
Reporting  and  recordkeeping 
requirements,  Waste  treatment  and 
disposal.  Intergovernmental  relations. 
Penalties,  Confidential  business 
information. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a).  3006.  and 
7004(b)  of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended.  42  U.S.C. 
e912(a),  6926.  and  6974(b). 

Dated:  December  13, 1984. 
Michael  R.  Deland. 
Regional  Administrator. 
[FR  Doc.  85-390  Filed  1-4-65:  8:45  am) 

MLLINO  COOC  (SaO-SO-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttie  Secretary 

45  CFR  Part  77 

Remedial  Actions  Applicable  to  Letter 
of  Credit  Administration;  Conditions 
for  Imposition 

agency:  Office  of  the  Secretary.  HHS. 
action:  Final  rule. 

summary:  These  regulations  govern  the 
imposition  of  remedial  actions  against 
recipient  organizations  holding  letters  of 
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credit  under  programs  administered  by 
the  Department  of  Health  and  Human 
Services.  The  regulations  describe  the 
conditions  that  may  prompt  the 
imposition  of  remedial  actions  and 
establish  uniform  procedures  for 
providin|(  affected  recipient 
organizations:  (1)  Adequatd^  notice  of  the 
grounds  upon  which  proposed  remedies 
are  based,  (2)  an  opportunity  to  respond 
to  the  legal  and  factual  bases  of  the 
proposed  remedies,  and  (3)  a  reasoned 
decision  that  articulates  the  factual  and 
legal  bases  of  the  proposed  remedies. 
EFFECTIVE  DATE:  February  6, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  V.  Dukes.  (202)  245-7064. 
SUPPlfMENTARY  INFORMATION: 

I.  Background 

On  March  8, 1983,  we  published  in  the 
Federal  Register  proposed  rules  that 
would  govern  the  conditions  that  give 
rise  to  the  imposition  of  remedial 
actions  for  violations  of  requirements 
pertinent  to  letter  of  credit 
administration  and  the  procedures  that 
would  be  used  to  impose  remedial 
actions. 

Under  the  letter  of  credit  system, 
grantees  and  contractors  (recipient 
organizations)  are  finaaced  by  either  a 
Federal  Reserve  Bank  Letter  of  Credit 
(FRB-LOC)  or  a  Treasury  Financial 
Communication  System-Letter  of  Credit 
(TFCS-LOC).  Under  the  ttlB-LOC. 
recipient  organizations  draw  cash 
advances  against  their  awards  directly 
from  the  United  States  Treasury  through 
letters  of  credit  maintained  in  Federal 
Reserve  Banks.  Under  the  TFCS-LOC, 
recipient  organizations  draw  their  cash 
advances  against  their  awards  directly 
from  the  United  States  Treasury  through 
letters  of  credit  maintained  by  the 
United  States  Treasury  Disbursing 
Office.  It  is  the  grant  award  or  contract 
that  constitutes  the  authorization  to 
draw  federal  funds,  not  the  letter  of 
credit.  The  letter  of  credit  is  only  a 
payment  device  that  facilitates  the 
transfer  of  federal  funds  from  the 
Treasury  to  the  individual  grantee  or 
contractor.  Basic  authorities  governing 
withdrawal  of  federal  cash  under  the 
letter  of  credit  system  were  issued  by 
the  Treasury  Department  in  its  Circular 
No.  1075,  now  codified  at  31  CFR  Part 
205  and  in  the  Treasury  Fiscal 
Requirements  Manual.  The  Department 
has  published  a  compendium  of  policies 
and  procedures  for  grantees  and 
contractors  whose  awards  under 
Departmental  programs  are  paid  by 
letter  of  credit  called  the  "Departmental 
Federal  Assistance  Financing  System 
Policy  and  Procedure  Manual  for 
Recipients"  (DFAFS  Manual).  Within 


the  Department  administration  of  the 
letter  of  credit  process  lies  largely  with 
the  Department  Federal  Assistance 
Financing  System,  but  is  also  shared 
with  the  Assistant  Secretaries  for  Health 
and  Human  Development  Services,  and 
the  Administrator  of  the  Health  Care 
Financing  Administration. 

We  published  the  proposed  rules 
because,  nothwithstanding  the 
thousands  of  letters  of  credit  through 
which  the  Department  Hnances  grants 
and\»ntract8,  there  has  never  been  a 
uniform  procedure  for  the  resolution  of     * 
disputes  that  arise  over  letter  of  credit 
administration.  We  believe  that  having 
such  procedures  will  be  useful  both  as  a 
sound  management  tool  for  the 
Department  and  as  a  guide  to  inform 
grantees  and  contractors  of  procedures 
that  may  affect  the  manner  by  which 
federal  funds  are  disbursed  to  them 
under  grants  and  contracts  issued  by 
this  Department. 

IL  Discussion  of  Major  Comments 

Over  forty  comments  were  received 
from  State  agencies,  universities,  and 
various  organizations.  The 
recommendations  of  the  conunenters 
and  our  responses  follow: . 

Comment-  Four  States  and  one 
university  expressed  concern  that 
certain  delays  in  the  grant  process  that 
are  attributable  only  to  the  Department 
might  cause  a  grantee  to  draw  funds 
from  its  letter  of  credit  in  excess  of 
existing  grant  authority,  thereby  unfairly 
triggering  remedial  steps  by  the 
Department.  For  example,  a  State  may 
not  be  timely  advised  of  a  negative  grant 
award,  causing  an  unintentional 
overdraw;  or,  the  federal  program 
agency  may  not  promptly  advise  DFAFS 
of  increasing  supplemental  grant  awards 
that  would  serve  to  cover  what  DFAFS 
perceives  as  an  overdraw. 

Response:  To  a  linjited  extent  these 
comments  reflect  legitimate  concerns 
about  the  grant  process,  but  they 
misperceive  the  intent  of  these 
regulations.  The  Department  commonly 
issues  negative  grant  awards,  for 
example  immediately  following  a  Grant 
Appeals  Board  decision  that  is  adverse 
to  a  State  when  the  State  has  been 
holding  the  disputed  funds.  Here, 
however,  it  is  virtually  always  the  case 
that  by  the  time  a  grantee  receives 
formal  notice  of  the  downward 
adjustment  to  its  grant  award  it  has  long 
since  been  advised  informally  by  the 
granting  agency  of  the  forthcoming 
action.  Thus,  the  grantee  should  have 
ample  time  to  make  the  necessary 
adjustments  to  avoid  overdraws  of  its 
outstanding  grant  award  authority.  The 
issue  is  much  the  same  with  increasing 
supplemental  grant  awards  which  the 


Department  may  issue,  for  example, 
when  a  grantee's  deferred  claim  is 
determined  to  be  programmatically 
allowable.  Here,  there  have  been 
occasions  of  time  lags  between  the 
granting  agency  and  DFAFS  that  have 
temporarily  caused  DFAFS  to  believe 
that  the  grantee  may  have  overdrawn  its 
outstanding  grant  authority.  In  neither 
example,  however,  would  the 
Department  automatically  seek  to  take 
remedial  actions  under  the  terms  of 
these  regulations.  Rather  than  providing 
a  "triggering"  device  that  would 
automatically  bring  into  play  the 
remedial  steps  outlined  in  the 
regulations  every  time  a  grantee  or 
contractor  temporarily  overdraws  a 
grant,  these  regulations  are  designed  to 
address  only  the  most  serious  or 
continuing  violations.  In  the  examples 
posed  by  the  commenters,  no  action 
would  be  taken  by  the  Department  until 
it  first  determined  (through  consultation 
between  DFAFS  and  the  granting 
agency]  that  a  violation  had  in  fact 
occurred  and,  second,  a  judgment  had 
been  made  that  remedial  action  had  to 
be  taken  to  protect  the  integrity  of  the 
letter  of  credit  system.  Unless  the  grant 
overdraw  was  serious  and  could  not  be 
remedied  by  informal  means,  or  the 
violation  demonstrated  a  grantee's  or 
contractor's  continuing  mismanagement 
of  its  letter  of  credit,  it  is  very  likely  that 
the  Department  would  not  resort  to  the 
procedures  set  forth  in  these  regulations. 
Because  these  regulations  provide  a 
comprehensive  set  of  procedures 
applicable  to  all  formal  disputes,  they 
will  not  be  aimed  at  curing  the 
temporary  or  unintentional  problems 
posed  by  the  commenters. 

Comment-  Three  universities  objected 
to  what  they  believed  was  the 
possibility  of  having  to  report  all  draws 
under  each  grant  award  in  order  to 
document  that  individual  grant  award 
authorities  were  not  being  exceeded. 

Response:  We  are  not  asking 
universities  to  report  to  us  on  each  and 
every  draw  that  there  is  currently 
available  grant  award  authority.  We  are 
interested,  however,  in  making  sure  that 
at  the  time  imiversities  report  to  us  their 
expenditures  (whether  on  a  monthly  or 
quarterly  basis)  that  the  proper 
adjustments  have  been  made  to 
reconcile  their  expenditures  with 
available  grant  award  authority. 
Moreover,  this  requirement  to  reconcile 
expenditures  with  existing  grant  award 
authority  is  fundamental  to  a  sound 
cash  management  system  and,  for  this 
reason,  has  been  reflected  in 
Department  grant  policy  for  many  years. 

Comment-  Several  States  and 
universities  commented  that  the 


778  f«deral  Register  /  Vol.  50,  No.  4  /  Monday.  January  7.  1985  /  Rules  and  Regulations 


provision  relating  to  the  possible 
imposition  of  remedial  action  because  of 
a  recipient  organization's  failure  to  flle 
timely  reports  was  overly  broad  l>ecause 
it  did  not  indicate  what  was  meant  by 
"timely"  or  "other  data."  These 
commenters  expressed  concern  that 
there  is  not  enough  time  now  for  them  to 
be  "timely"  and  that  they  would  be 
continually  liable  to  remedial  actions  by 
the  Department. 

Response:  These  regulations  do  not 
establish  any  reporting  deadlines;  any 
deadlines  that  recipient  organizations 
must  meet  are  already  set  forth  in  other 
federal  regulations.  Thus,  we  do  not 
believe  that  these  regulations  need  to 
incorporate  all  pre-existing  reporting 
requirements  or  otherwise  define  what 
is  meant  by  "timely"  since  that  term  has 
already  been  defined  elsewhere. 
Similarly,  the  reference  to  "other  data" 
in  the  regulation  is  not  intended  to 
create  a  new  body  of  reporting 
requirements,  but  rather  refers  to 
existing  requirements  that  are  too 
numerous  or  detailed  to  warrant  explicit 
incorporation  into  these  regulations. 

In  response  to  those  commenters  that 
fear  continual  enforcement  efforts  by 
the  Department  to  remedy  occasional 
failures  to  file  timely  reports,  we  can 
only  say  that  these  regulations  are  not 
designed  to  remedy  minor  reporting 
failures  by  grantees  and  contractors. 
The  Department  has  no  intention  to  seek 
remedial  action  under  these  regulations 
if,  for  example,  reports  are  "one  day 
late."  or  occasionally  late,  as  one 
commenter  suggested.  Whether  the 
remedial  actions  specified  in  these 
regulations  come  into  play  will  very 
much  reflect  the  use  of  judgment,  not  an 
automatic  "triggering."  and  will  be  used 
only  after  informal  attempts  at 
corrective  action  have  failed.  As  we 
indicated  earlier,  the  regulations  are 
designed  to  address  situations  in  which 
patterns  of  conduct  regarding  untimely 
reporting  are  so  improper  that  they 
impair  the  Department's  ability  to 
assure  the  integrity  of  the  letter  of  credit 
system. 

Comment:  One  Slate  suggested  that 
the  Department  already  has  existing 
protective  measures  to  remedy  a 
grantee's  failure  to  comply  with  program 
reporting  requirements. 

Response:  While  it  is  true  that  existing 
program  authorities  provide  remedies  to 
address  a  grantee's  or  contractor's 
failure  to  abide  by  pertinent  reporting 
requirements,  those  remedies  are  geared 
solely  to  underlying  grant  or  contract 
eligibility.  For  example,  should  a  State 
agency  under  the  Medicaid  program 
habitually  fail  to  file  needed  data  with 
the  Health  Care  Financing 
Administration,  the  Department  can 


exercise  its  authority  under  Section  1904 
of  the  Social  Security  Act  to  withhold 
program  funds  from  the  State  until  such 
time  as  the  State  returns  to  compliance 
with  the  program's  reporting 
requirements.  Barring  recourse  to  this 
drastic  remedy,  the  Department  has  no 
uniform  set  of  procedures  that  focus  on 
the  paj-ment  mechanism  through  which 
the  grantee  receives  federal  funds,  as 
distinguished  from  its  underlying  grant 
eligibility.  Thus,  these  regulations 
provide  the  Department  with  greater 
flexibility  to  remedy  certain  program 
deficiences  without  disturbing 
underlying  entitlements  or  othewise 
disrupting  project  activities. 

Comment:  Several  commenters  have 
asked  us  to  defme  what  we  mean  by  the 
accumulation  of  "excess  amounts"  of 
federal  funds  relative  to  a  recipient 
organization's  actual  and  immediate 
disbursement  requirements.    * 

Response:  We  have  found  it  to  be 
both  unrealistic  and  unworkable  to 
attach  a  fixed  or  arbitrary  standard  to 
the  concept  of  "excess  amounts"  of 
federal  cash.  Dollar  amounts  cannot  be 
used  because  of  the  vastly  differing 
amounts  of  grants  and  contracts  that  are 
subject  to  the  same  rule.  Similarly,  a 
fixed  percentage  or  fixed  number  of 
days'  accumulation  is  too  inflexible  and 
does  not  account  for  circumstances  that 
may  temporarily  cause  a  departure  from 
what  is  otherwise  a  sound  cash 
management  system. 

We  do  believe,  however,  that  certain 
judgments  can  be  made  by  analyzing  the 
spending  patterns  of  recipient 
organizations  and  comparing  them  to 
the  level  and  frequency  of  draws  that 
are  made  from  their  letters  of  credit: 
and.  it  is  this  assessment  that  will 
dictate  whether  the  Department  finds  it 
necessary  to  intervene  into  a  deficient 
cash  management  system.  It  is  relevant, 
for  example,  to  determine  whether  a 
recipient  organization  has  sums  of 
money  on  hand  when  there  is  no 
discernible  obligation  that  must  be  met 
immediately  that  would  have  prompted 
it  to  make  the  draw  when  it  did.  It 
would  also  be  relevant  to  determine 
whether  draws  are  tied  to  current 
disbursements  or  whether  they  are 
arbitrarily  dra%vn  regardless  of  current 
disbursement  needs.  Certainly  in  the 
case  of  a  State  that  has  overestimated  a 
quarterly  level  of  expenditure  in  the 
Medicaid  or  AFDC  program,  there 
would  be  no  justification  for  making 
draws  from  its  letter  of  credit  beyond 
the  expenditures  it  incurred  during  the 
quarter. 

Because  we  are  mindful  of  the 
flexibility  that  is  built  into  the  concept 
of  "excess  amounts"  of  federal  fimds, 
and  the  potential  for  varying 


interpretations,  we  do  not  expect  to 
invoke  this  provision  automatically 
whenever  a  potential  problem  is 
identified.  We  would  want  to  determine 
informally  in  the  first  instance  whether 
the  Department's  preliminary  judgment 
that  there  is  an  excessive  amount  of 
cash  on  hand  can  be  satisfactorily 
explained  by  the  recipient  organization; 
or,  we  would  want  to  determine  whether 
this  particular  cash  management 
difficulty  is  unique  or  reflective  of  a 
pattem.that  increases  the  likelihood  of 
the  Department's  seeking  corrective 
action. 

Comment:  While  two  States 
expressed  approval  of  the  provision 
providing  for  remedial  action  in  cases  of 
a  recipient  organization's 
"misrepresentations,  fraud,  or  abuse" 
(Section  77.3(e)),  four  commenters 
expressed  concern  about  this  provision's 
lack  of  specificity.  In  particular,  these 
commenters  wanted  to  know  what 
standards  would  be  applied  to 
determine  whether  cash  management 
deficiencies  existed. 

Response:  As  we  have  indicated 
already,  these  regulations  do  not  purport 
to  establish  any  substantive 
requirements  that  do  not  already  exist. 
These  regulations  set  forth  a  series  of 
procedures  that  may  be  applied  if  other 
pre-existing  substantive  program 
requirements  are  violated.  To  this 
extent,  we  do  not  believe  there  is  a  need 
to  enimierate  the  lengthy  list  of  program 
requirements  that  govern  grantee  and 
contractor  performance  under  the  284 
programs  through  which  this 
Department  disburses  federal  funds  by 
letters  of  credit.  Thus,  standards  of 
program  performance  are  already  set 
forth  in  45  CFR  Part  74  or  in  Treasury 
Department  regulations  at  31  CFR  Part 
205.  State  and  local  governments  and 
imiversities  may  look  additionally  to  the 
Appendices  to  Part  74  to  identify 
perhaps  the  primary  example  of  federal 
requirements  that  dictate  standards  of 
financial  reporting  and  cash 
management.  To  further  define  terms 
such  as  "generally  accepted  accounting 
principles"  or  "irregularities"  would 
necessitate  interpretation  of  the 
Department's  various  underlying 
program  regulations,  which  is  clearly 
outside  the  scope  of  these  procedural 
regulations. 

Comment:  One  university  was 
concerned  that  the  Department  would 
use  these  regulations  to  make  judgments 
arbitrarily  about  the  adequacy  of  a 
grantee's  cash  management  system 
when  those  judgments  are  better  left  to 
the  grantee's  independent  auditors. 

Response:  It  is  not  our  intention  to  use 
these  regulations  as  a  management  tool 
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to  coerce  a  grantee  or  contractor  to  use 
one  system  or  technique  over  another 
where  either  meets  generally  acceptable 
standards  of  operating  a  cash 
management  system.  Rather,  these 
regulations  are  focused  on  addressing 
violations  of  existing  program 
regulations  that  reflect  on  a  grantee's  or 
contractor's  cash  management  system. 
To  the  extent  that  a  grantee  or 
contractor  meets  these  underlying 
program  regulations,  it  is  irrelevant  to 
the  Department  which  among  the  many 
methods  of  managing  federal  cash  the 
grantee  or  contractor  is  using. 

Comment:  One  State  wanted  some 
clarification  of  what  criteria  might  be 
used  by  the  Department  in  determining 
the  choice  and  severity  of  remedial 
action  and  one  public  organization 
expressed  its  expectation  that  the 
Department  would  not  precipitate 
remedial  actions  for  minor  or  temporary 
aberrations  in  letter  of  credit 
procedures. 

Response:  The  range  of  possible 
violations  of  requirements  that  bear  on 
letter  of  credit  administration  is  as 
broad  as  the  regulations  and  published 
procedures  that  govern  this  activity. 
Apart  from  requirements  that  stem  from 
the  Department's  Payment  Management 
System  (PMS)  manual  and  Treasury 
regulations  that  address  letter  of  credit 
requirements  applicable  to  all  recipient 
organizations,  there  is  a  vast  array  of 
program  regulations  some  of  which  bear 
on  letter  of  credit  administration. 
Because  of  this  broad  scope  of  pertinent 
legal  authorities,  we  cannot  realistically 
establish  a  mechanical  set  of  guidelines 
that  would  dictate  which  type  of 
remedial  action  the  Department  would 
take  for  violations  of  each  applicable 
requirement.  Rather,  our  approach  to 
determinations  of  whether  to  take 
remedial  action  and,  if  so.  the  selection 
of  a  suitable  remedy,  would  be  a 
reflection  of  several  considerations  that 
would  be  pertinent  regardless  of  which 
grant  or  contract  is  at  issue.  First,  to 
reiterate  a  position  stated  earlier,  we  do 
not  view  the  imposition  of  remedial 
steps  under  these  regulations  to  be 
automatic  each  and  every  time  the 
Department  identifies  a  violation  of 
applicable  requirements.  Whether  the 
Department  discerns  a  threat  to  the 
integrity  of  the  letter  of  credit  system 
and  the  protection  of  federal  funds  will 
hinge  primarily  on  the  severity  of  the 
violation.  Thus,  if  a  grantee  fails  to 
submit  a  required  report  by  a  time 
specified  in  regulations  or  temporarily 
neglects  to  coordinate  draws  against  a 
recently  issued  negative  grant  award, 
we  would  not  be  inclined  to  resort  to 
these  regulations  when  the  problem  is  of 


such  a  passing  nature  and,  in  almost  all 
cases,  is  resolved  through  informal 
processes.  If,  on  the  other  hand,  a 
grantee  draws  in  flagrant  violation  of 
what  it  knows  (or  should  know]  to  be  its 
outstanding  grant  authority  or  is  so 
delinquent  in  the  submission  of  required 
data  that  we  cannot  maintain  an 
adequate  check  of  the  flow  of  federal 
funds,  remedial  action  is  far  more  likely. 
Whether  remedial  action  is  taken  will 
also  be  dictated  by  the  frequency  of  the 
violation  and  whether  the  Department 
perceives  the  recipient  organization  as  a 
chronic  abuser  of  its  letter  of  credit 
privileges.  Similarly,  whether  the 
Department  has  a  continuing 
relationship  with  a  recipient 
organization  (in  such  a  manner  as  to 
reasonably  assure  us  that  necessary 
recoveries  can  always  be  made  by 
applicable  offset  procedures)  may 
influence  a  decision  to  pursue  remedial 
actions. 

Comment:  One  university  objected  to 
the  possibility  that  the  Department 
might  impose  a  monthly  dollar  ceiling 
for  the  expenditure  of  federal  funds 
because  it  would  unfairly  restrict  a 
project  director's  expenditure  authority. 

Response:  We  do  not  concur.  Dollar 
ceilings  are  universal  in  letter  of  credit 
administration  and  are  based  on 
spending  plans  developed  by  the 
grantee.  Thus,  any  limitations  imposed 
on  a  monthly  basis  are,  in  the  first 
instance,  a  reflection  of  how  the  grantee, 
not  the  Department,  defines  its  spending 
patterns.  Should  a  grantee  have 
substantial  cash  on  hand,  this 
demonstrates  that  the  grantee's 
suggested  spending  pattern  (and  dollar 
ceiling)  is  erroneous  and  does  not  in  fact 
reflect  actual  grant  needs  or  practices. 
To  this  extent,  the  adjustment  of  a  dollar 
ceiling  should  not  have  any  adverse 
impact  on  grant  administration. 

Comment:  One  State  objected  to  the 
possibility  that  the  Department  might 
impose  more  stringent  reporting 
requirements  on  grantees  as  a  result  of 
cash  management  deficiencies  since  this 
type  of  action  would  be  inconsistent 
with  OMB  Circular  A-102. 

Response:  We  do  not  concur. 
Department  grant  requirements  in  45 
CFR  Part  74  (which  incorporated 
provisions  of  OMB  Circular  A-102,  the 
uniform  grant  administration 
requirements  for  State  and  local 
governments]  explicitly  provide 
authority  (at  45  CFR  74.7)  for  the 
Department  to  impose  stricter  grant 
conditions  than  those  otherwise  set 
forth  in  Part  74.  Since  Part  74  sets  forth  a 
number  of  reporting  requirements 
applicable  to  grantees  [e.g.,  45  CFR 
74.70-74.76],  it  is  entirely  consistent  with 


OMB  Circular  A-102  to  impose  stricter 
reporting  requirements  on  a  grantee  if 
such  action  is  warranted. 

Comment:  One  university  and  a  public 
organization  expressed  their  concern 
that  the  regulations  might  tend  to 
polarize  the  Department  and  recipient 
organization  and  tend  to  discourage  the 
informal  resolution  of  differences  that 
might  arise  over  letter  of  credit 
administration. 

Response:  It  is  not  our  intent  to  resort 
to  the  procedures  set  forth  in  these 
regulations  every  time  a  problem 
surfaces  between  the  Department  and  a 
recipient  organization.  As  we  have 
indicated  already,  we  except  that  these 
regulations  will  be  used  only  in 
situations  which  the  Department 
believes  represent  a  serious  threat  to  its 
ability  to  protect  federal  funds  under  the 
letter  of  credit  system.  In  what  we 
believe  to  be  the  vast  majority  of  cases 
in  which  a  dispute  arises,  the  dispute  is 
easily  resolved  by  informal  means. 
Indeed,  in  many  respects  we  view  these 
regulations  as  coming  into  play  when 
attempts  at  informal  resolution  have  not 
succeeded  and  the  Department  believes 
that  a  more  formal  remedial  procedure 
is  appropriate.  , 

Comment:  One  State  and  one 
imiversity  objected  to  what  they  view  as 
an  unconstitutional  denial  of  an  oral 
hearing  imder  these  regulations. 

Response:  We  do  not  concur.  First, 
oral  hearings  are  not  prohibited  under 
these  regulations.  Under  S  77.5(a)(4],  the 
official  designated  to  make  a  final 
decision  on  remedial  actions  is 
empowered  to  convene  an  informal 
conference  or  to  hear  an  oral 
presentation  by  the  parties  if  in  so  doing 
that  official  believes  that  this  would 
materially  enhance  making  a  decision  in 
the  matter.  We  decided  not  to  make  oral 
conferences  mandatory  for  every 
dispute  because  we  believe  that  in  most 
cases  the  ability  of  the  deciding  official 
to  reach  a  final  decision  without  such 
conferences  will  not  be  impaired.  The 
nature  of  the  disputes  that  will  fall 
under  these  regulations  will  in  almost 
every  case  be  resolved  by  recourse  to 
the  pertinent  documents  that  underlie 
the  dispute  and  to  the  written  arguments 
that  accompany  those  documents. 
Certainly  in  these  disputes  witness 
credibility  would  not  be  an  issue  and 
this  further  reduces  the  need  for  oral 
conferences.  Moreover,  to  require  an 
oral  hearing  in  all  cases  would  be 
inordinately  costly  and  unduly  delay  the 
prompt  resolution  of  matters  that  are  of 
inportance  to  the  Department  and 
recipient  organizations.  In  an  attempt  to 
strike  a  balance  between  these 
competing  considerations,  deciding 
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ofTicials  will  always  have  the  discretion 
to  call  for  an  oral  presentation  if.  after 
reviewing  the  pertinent  written  record, 
there  still  exists  a  need  for  further 
explanation  in  order  to  reach  a  reasoned 
decision. 

Even  when  no  oral  hearing  is  made 
available  to  a  recipient  organization,  we 
believe  that  no  infringement  upon  due 
process  principles  has  been  made  by 
these  regulations.  As  we  explained  in 
the  preamble  to  the  proposed  rule  (40  FR 
9669).  due  process  is  a  flexible  concept 
that  does  not  always  require  the 
opportunity  for  an  oral  hearing,  tlow 
comprehensive  a  set  of  procedures,  such 
as  those  set  forth  in  these  regulations, 
must  be  is  a  reflection  of  a  balancing  of 
the  needs  of  both  the  affected  party  and 
the  government.  As  discussed  above,  we 
believe  that  we  have  struck  the 
necessary  balance  of  interests  between 
a  recipient  organization's  need  for  an 
adequate  airing  of  its  defense  and  the 
government's  need  for  a  prompt  and 
cost-effective  decision. 

We  wish  to  stress  that  a  basic 
principle  underlying  the  design  of  these 
regulations  is  that  a  letter  of  credit  is  not 
an  entitlement  A  letter  of  credit  is 
simply  one  payment  device,  among 
many,  that  facilitates  the  flow  of  federal 
grant  or  contract  funds.  Thus,  should  the 
Department  invoke  the  procedures  set 
forth  in  these  regulations  it  could  affect 
the  manner  of  payment  only,  not  a 
grantee's  or  contractor's  underlying 
entitlement,  if  any,  to  receive  the  funds 
necessary  to  carry  out  the  grant  or 
contract.  Whether  a  grantee  or 
contractor  is  entitled  to  receive  any 
funds  is  a  matter  that  rests  with  the 
substantive  program  authority  of  the 
various  components  of  the  Department 
and  is  outside  the  scope  of  these 
regulations. 

Comment-  One  university  objected  to 
what  it  believed  would  be  the 
imposition  of  remedial  action  with  only 
thirty  days'  notice  and  expressed  its 
concern  that  this  short  time  period 
would  not  allow  for  a  full  airing  of  the 
issues. 

Response:  Section  77.5(a)(2)  of  the 
regulations  provides  for  the  imposition 
of  remedial  actions  within  thirty  days  of 
the  recipient  organization's  receipt  of 
the  notice  only  if  the  organization  does 
not  submit  a  response  within  the  thirty 
day  period,  if  a  response  is  received 
within  thirty  days  of  the  notice,  no 
remedial  action  is  imposed  until  after 
the  completion  of  the  procedures 
(including  the  issuance  of  a  fmal 
decision)  set  forth  in  the  regulations. 

Comment-  One  university  objected  to 
the  absence  of  an  opportunity  in  the 
regulations  for  recipient  organizations  to 
respond  to  the  Department's  rebuttal 


when  the  matter  is  before  the  deriding 
official. 

Response:  In  cutting  off  the 
opportunity  to  submit  documents  and 
written  arguments  to  the  deciding 
official  with  the  [)epartment's  rebuttal,  if 
any.  we  believe  we  are  striking  a  fair 
balance  between  a  recipient 
organization's  opportunity  to  addre.ss 
the  matter  in  dispute  fully  and  the 
Department's  need  to  avoid  unnecessary 
extensions  in  the  process.  Once  a 
recipient  organization  receives  notice  of 
a  proposed  remedial  action,  it  will  have 
all  the  information  it  needs  to  respond 
fully  to  the  issues  raised  by  the 
Department.  We  have  included  an 
opportunity  for  the  Department  to  rebut 
the  recipient  organization's  submission 
essentially  because  it  will  be  the  only 
opportunity  for  the  Department  to  put 
before  the  deciding  official  a  fully 
substantive  explanaiton  of  its  arguments 
for  the  proposed  remedial  action  and  a 
direct  response  to  the  points  raised  by 
the  recipient  organization.  Without  the 
Department's  rebuttal,  the  deciding 
official  would  have  before  him  a 
potentially  comprehensive  brief  of  the 
recipient  organization  on  the  one  hand 
and  only  the  Department's  notice  on  the 
other.  While  the  notice  will  set  forth  the 
basis  of  the  Department's  intended 
action,  it  would  clearly  not  provide  a 
comprehensive  submission  on  the  order 
of  a  recipient  organization's  brief  and 
obviously  could  not  be  responsive  to  the 
points  that  might  be  raised  by  the 
recipient  organization. 

Comment-  One  university  and  one 
State  suggest  that  with  respect  to 
emergency  remedial  actions  the 
regulations  should  be  revised  to  permit: 
(1)  Additional  time  for  the  recipient 
organization  to  respond  before 
implementing  the  remedial  action.  (2)  a 
more  prompt  provision  of  «vritten  notice, 
and  (3)  a  remedy  for  lost  earnings  if  the 
Department  erroneously  takes  remedial 
action. 

Response:  We  do  not  concur  with  the 
suggested  revisions.  First,  by  providing 
additional  time  to  a  recipient 
organization  before  the  Department 
takes  emergency  actions  under  these 
regulations,  the  Department  loses 
valuable  time  in  taking  an  action  that  it 
has  already  determined  essential  to  the 
protection  of  federal  grant  or  contract 
funds.  The  Department  must  be  able  to 
retain  this  ability  to  act  swiftly  in  these 
cases.  As  we  explained  in  the  preamble 
to  the  proposed  rule  (48  FR  9670),  we 
expect  this  procedure  to  be  used  only  in 
the  most  extreme  cases  of  serious  cash 
management  deficiencies  and  primarily 
with  respect  to  recipient  organizations 
with  whom  the  Department  does  not 


have  a  continuing  relationship  under  its 
programs. 

Insofar  as  the  suggestions  for  more 
prompt  written  notices  are  concerned, 
we  might  be  more  inclined  to  shorten 
the  time  for  such  notice  were  it  not  for 
the  oral  notice  requirement  already  set 
forth  in  the  regulations.  Under  this 
requirement,  which  provides  for  oral 
notice  within  one  business  day  of  the 
Department's  action,  an  affected  party 
will  receive  very  prompt  notice  of  the 
nature  of  and  reasons  for  the  emergency 
action.  Thus,  by  the  time  that  a  recipient 
organization  receives  a  written  notice 
within  seven  business  days  of  the 
action,  it  will  already  have  a  clear 
understanding  of  the  events  that  caused 
the  Department's  emergency  response. 
We  believe  that  the  combination  of  oral 
and  written  notice  under  this  procedure 
is  reasonable  in  light  of  the  critical 
circumstances  that  might  prompt  the 
Department  to  act. 

Lastly,  the  Department  does  not 
believe  it  should  provide  for  "lost 
earnings"  should  it  subsequently 
determine  that  an  emergency  remedial 
action  was  unwarranted.  If  a  recipient 
organization  has  been  administering  its 
grant  or  contract^correctly,  it  draws  from 
its  letter  of  credit  should  approximate 
very  closely  its  immediate  cash  needs. 
To  this  extent,  there  should  be  no 
"earnings"  inuring  to  the  organization. 
Moreover,  if,  under  the  regulation's 
emergency  procedures,  the  Department 
should  remove  letter  of  credit  authority 
from  a  recipient  organization  and 
replace  it  with  another  payment  device, 
the  recipient  organization  would 
continue  to  receive  the  funds  necessary 
to  administer  its  grant  or  contract  (if  it  is 
still  owed  funds)  and  would  not  suffer 
the  loss  of  cash  flow  required  for  its 
activities. 

in.  Changes  in  the  Final  ReguJations 

We  have  made  the  following  technical 
changes  in  these  regulations: 

1.  The  phrase  "file  in  a  timely  fashion" 
in  §  77.3(c)  has  been  revised  to  read  "file 
timely"  to  make  clear  that  we  are 
referring  to  specific  filing  deadlines  that 
already  appear  in  pertinent  federal 
regulations. 

2.  The  word  "otherwise"  has  been 
deleted  from  S  77.3(e]  so  as  to  remove 
the  incorrect  implication  that  a  recipient 
organization's  failure  to  comply  with 
well  recognized  accounting  principles 
necessarily  means  that  such  failure  is  an 
example  of  an  irregularity, 
misrepresentation,  fraud  or  abuse. 

3.  liie  word  "sanction"  has  been 
revised  to  read  "remedial  action" 
throughout  the  regulation  to  remove 
what  we  preceived  to  be  a  pejorative 
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term  that  in  other  contexts  apphes  to 
suspensions  or  debarments  of  grantees 
or  contractors.  As  we  have  indicated  in 
the  preamble,  a  change  of  payment 
mechanisms  (that  could  occur  under 
these  regulations]  does  nothing  to 
disturb  a  recipient  organization's 
underlying  entitlement,  if  any,  to  the 
funds  it  is  receiving  under  a  grant  or 
contract  with  the  Department. 

4.  The  reference  in  §  77.3(e)  to  "well 
recognized  accounting  principles"  has 
been  changed  to  "generally  accepted 
accounting  principles"  to  conform  to  the 
phrase  most  commonly  used  under  the 
Department's  grant  programs  and 
contracts. 

IV.  Impact  Analysis 

Executive  Order  12291 

We  have  determined  that  these  fmal 
regulations  do  not  meet  the  criteria  for  a 
major  rule  that  are  set  forth  in  section 
1(b)  of  Executive  Order  12291.  That  is, 
the  final  regulations  would  not: 

1.  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more; 

2.  Cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  government  agencies,  or 
geographic  regions;  or 

3.  Have  a  significant  adverses  effect 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  fureign- 
based  enterprises  in  domestic  or  export 
markets. 

We  have  made  this  determination 
bacause  the  final  rules  would  not 
require  recipient  organizations  to  alter 
the  manner  in  which  they  administer 
their  grant  programs  or  contracts.  These 
regulations  would  simply  provide  all 
recipient  organizations  with  a  well 
defined  set  of  procedures  that  should 
facilitate  their  requests  for  an  orderly 
review  of  potentially  adverse 
determinations  affecting  the  manner  of 
payment  under  their  grant  or  contract. 
Additionally,  these  regulations  would 
remove  the  uncertaintly  that  now  exists 
among  organizations  as  to  the  process 
for  resolution  of  issues  they  may  have 
with  the  Department  concerning  cash 
management  issues. 

Regulatory  Flexibility  Analysis 

We  have  reviewed  this  regulatory 
initiative  is  light  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  ch.  6),  and  we 
have  concluded  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses, 
organizations,  or  government 
jurisdictions.  As  dicussed  above,  the 
flnal  regulations  would  not  impose  any 
new  requirements  on  receipient 


organizations  that  receive  federal  funds 
through  the  letter  of  credit  system. 
Indeed,  requirements  for  grant  and 
contract  administration  would  remain 
wholly  unaffected  by  these  regulations. 
We  believe  that  the  fmal  regulations 
would,  in  fact,  benefit  holders  of 
Departmental  letters  of  credit  because 
for  the  first  time  recipient  organizations 
would  have  available  to  them  well 
defined  procedures  that  expressly 
address  the  resolution  of  disagreements 
that  often  occur  with  the  Department 
concerning  letter  of  credit 
administration. 

V.  List  of  Subjects  in  4S  CFR  Part  77 

Credit,  Grants  administration, 
Penalties. 

Dated:  December  11, 19M. 
Margaret  M.  Heckler, 

Secretary. 

PART  1— [AMENDED] 

45  CFR  1.2  is  revised  as  set  forth 
below: 

{1^    Subject  matter  of  Office  of  the 
Secretary  regulations  In  Parts  1-99. 

This  subject  matter  of  the  regulations 
in  Parts  1-99  of  this  title  includes: 

•  Civil  rights/nondiscrimination:  Parts  80, 
81,  83.  84.  86.  90. 

•  Protection  of  human  subjects:  Part  46. 

•  Day  care  requirements:  Part  71. 

•  Information,  privacy,  advisory 
committees:  Parts  5,  5a.  5b,  11, 17.  99. 

•  Personnel:  Parts  50.  57,  73,  73a. 

•  Grants  and  letter  of  credit 
administration,  property,  hearing  rights: 
Parts  10, 12, 15, 16.  74.  75,  77.  95. 

•  Cyo//77s;  Parts  30, 35. 

•  Inventions  and  patents:  Parts  6,  7,  8. 

•  Miscellaneous:  Parts  3,  4,  9, 19,  67. 

45  CyR  is  amended  by  adding  a  new 
Part  77  as  set  forth  below: 

PART  77— REMEDIAL  ACTIONS 
APPUCABLE  TO  LETTER  OF  CREDIT 
ADMINISTRATION 

Sec. 

77.1  Purpose. 

77.2  Scope. 

77.3  Conditions  that  may  give  rise  to 
remedial  actions. 

77.4  Remedial  actions. 

77.5  Remedial  action  procedures. 

77.6  Emergency  procedures. 

Authority:  5  U.S.C.  301. 

5  77.1    Purpose. 

Letters  of  credit  with  the  United 
States  Treasury,  issued  by  the 
Department  to  States  or  other  grantees 
and  contractors,  are  a  convenient  means 
for  disbursing  Federal  funds  to 
recipients  of  grant  awards  or  contracts 
(recipient  organizations)  under  the 
programs  of  this  and  other  Executive 


Departments.  The  sound  and  efficient 
operation  of  the  letter-of-credit  system  is 
dependent  in  large  part  upon  the 
honesty,  good  faith,  and  responsible 
financial  management  of  recipient 
organizations  that  receive  funds 
pursuant  to  letters  of  credit.  This  part 
sets  forth  conditions  that  may  prompt 
the  Department  to  seek  remedial  action 
against  a  recipient  organization 
operating  under  a  letter  of  credit  and  the 
procedures  that  will  be  used  to  reach  a 
final  decision  regarding  the  taking  of 
remedial  actions  against  a  recipient 
organization. 

§77.2    Scope. 

The  regulations  in  this  part  apply  to 
all  recipient  organizations  under  any 
program  administered  by  the 
Department  through  which  the 
organization  receives  Federal  funds 
under  a  letter  of  credit. 

S  77.3    Conditions  tttat  may  give  rise  to 
remedial  actions. 

If  the  Department  determines  that  any 
of  the  following  conditions  is  present  in 
a  recipient  organization's  administration 
of  a  letter  of  credit,  it  may  take  remedial 
actions  against  the  organization: 

(a)  A  recipient  organization  draws 
Federal  funds  through  its  letter  of  credit 
in  excess  of  the  aggregate  grant  award 
or  contract  authority  currently  available 
to  it. 

(b)  A  recipient  organization  draws 
Federal  funds  for  a  particular  program  in 
excess  of  currently  available  grant 
award  or  contract  authority  for  that 
program,  even  though  the  organization 
may  not  have  exceeded  its  aggregate 
grant  award  or  contract  authority. 

(c)  A  recipient  organization  fails  to 
file  timely  all  reports  and  other  data 
required  by  the  Department  in 
connection  with  its  grant  awards, 
contracts,  or  letter  of  credit. 

(d)  A  recipient  organization 
accumulates,  through  its  letter  of  credit 
or  otherwise,  excess  amounts  of  Federal 
funds  relative  to  its  actual  and 
immediate  disbursement  requirements. 

(e)  A  recipient  organization's  cash 
management  system  fails  to  comply  with 
generally  accepted  accounting  principles 
or  Departmental  regulations  or 
demonstrates  irregularities, 
misrepresentations,  fraud,  or  abuse  in  its 
operation. 

§  77.4    Remedial  actions. 

If,  after  the  conclusion  of  the 
procedures  set  forth  in  5  5  77.5  or  77.6 
the  Department  finds  that  one  or  more  of 
the  conditions  set  forth  in  §  77.3  is  or 
has  been  present,  the  Department  may 
take  the  following  remedial  actions 
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against  a  recipient  organization's  use  of 
its  letter  of  credit: 

(a)  The  Department  may  place  special 
limits,  restrictions,  or  controls  upon  the 
recipient  organization's  use  of  its  letter 
of  credit. 

(b)  The  Department  may  require  more 
frequent  or  more  detailed  flnancial 
reporting  from  the  recipient 
organization. 

(c)  The  Department  may  suspend. 
reduce,  or  terminate  the  recipient 
organization's  use  of  its  letter  of  credit. 

S  77.S    Remedial  action  procedures. 
Except  as  provided  in  S  77.6.  the 
Department  will  use  the  following 
procedures  whenever  it  seeks  the 
remedial  action  specified  in  §77.4. 

(a)  Notice. — Prior  to  taking  remedial 
action,  the  Department  will  provide  the 
recipient  organization  written  notice  of 
its  intended  action  setting  forth  both  the 
legal  and  factual  reasons  therefor. 
Notice  may  be  provided  by  certified  or 
express  mail.  TWX.  telegram,  delivery. 
or  similar  means. 

(b)  Opportunity  to  respond. — (1)  The 
recipient  organization  has  30  days  after 
receipt  of  the  notice  in  which  to  submit 
to  the  Department  a  written  statement 
setting  forth  any  legal  and  factual 
reasons  why  it  believes  the  proposed 
remedial  action  would  be  inappropriate. 
If  no  response  is  received  by  the 
Department  within  the  30-day  period, 
the  Department  may  make  the  proposed 
remedial  action  effective  immediately.  If 
a  response  opposing  the  taking  of 
remedial  action  is  received  from  the 
recipient  organization  within  the  30-day 
period,  no  remedial  action  will  be  taken 
until  a  final  decision  has  been  reached 
under  paragraph  (c)  of  this  section.  (2) 
The  Department  may  prepare  a  written 
reply  to  the  recipient  organization's 
response.  Any  such  reply  will  be 
forwarded  to  the  deciding  official 
together  with  the  notice  sent  to  the 
recipient  organization  and  the 
organization's  response,  and  a  copy  of 
the  reply  will  be  served  on  the  recipient 
organization. 

(c)  Departmental  decision. — ^The 
Department's  decision  to  take  remedial 
action  under  this  part  will  be  made  by 
an  o^cial  of  the  Department  who  had 
no  involvement  with  the  initial 
determination  to  seek  remedial  action. 
The  deciding  official  may  affirm, 
reverse,  or  modify  the  initial 
determination.  In  making  the  decision, 
the  official  will  consider  only  the  notice 


provided  by  the  Department,  the 
recipient  organization's  statement,  the 
Department's  reply,  together  with  any 
other  documents  attached  to  them,  and 
statements  at  any  informal  conference 
held  pursuant  to  paragraph  (d)  of  this 
section.  The  official's  decision  will  be 
provided  to  the  recipient  organization  in 
writing  and  will  constitute  the 
Department's  final  administrative  action 
on  the  matter. 

(d)  Informal  conference. — If.  in  the 
judgment  of  the  official  designated  to 
make  a  final  decision,  it  would 
materially  enhance  his  ability  to  resolve 
the  matters  in  dispute,  he  may  convene 
an  informal  conference  to  question  or 
hear  an  oral  presentation  by  the  parties. 
If  an  informal  conference  is  convened  it 
will  be  transcribed. 

(e)  Effect  of  decision. — The  decision 
in  a  proceeding  under  this  section 
affects  only  the  recipient  organization's 
obligations  related  to  its  letter  of  credit 
and  does  not  determine  the 
organization's  ultimate  liability  with 
respect  to  improperly  spent  funds  or 
other  misconduct. 

9  77.6    Entergency  procedures. 

(a)  Should  the  Department  determine 
that  it  cannot  adequately  protect  assets 
of  the  Federal  government  available  to  a 
recipient  organization  under  its  letter  of 
credit  without  taking  remedial  action 
prior  to  the  procedures  specified  in 

§  77.5.  it  may  immediately  take  remedial 
action  subject  to  the  subsequent 
completion  of  those  procedures. 

(b)  Where  the  Department  has  taken 
remedial  action  as  described  in 
paragraph  (a)  of  this  section,  it  will 
notify  the  recipient  organization  orally 
of  the  remedial  action  within  one 
business  day  of  its  imposition  and  in 
writing  within  seven  business  days  of  its 
imposition.  The  written  notice  will 
conform  to  that  described  in  §  77.5(a). 

(c)  After  receipt  of  the  written  notice, 
the  recipient  organization  will  have  the 
same  opportunity  to  respond  as 
described  in  S  77.5(b)(1). 

(d)  The  Department  will  issue  a  final 
decision  in  writing  no  later  than  twenty 
days  following  receipt  of  any  response 
submitted  by  the  recipient  organization. 

[YK  Doc.  85-435  Filed  1-4-M;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  31 

(CCDocfc«tNaS1-M3| 

Procedures  for  Implementirtg  the 
Detariffing  of  Customer  Premiees 
Equipment  and  Entianced  Services 
(Secorid  Computer  Inquiry);  and 
Antendment  for  Nonregulated 
Activities;  Correction 

AQCNCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule,  correction. 

SUMMARY:  This  document  is  being 
issued  to  correct  errors  in  the  Fifth 
Report  and  Order  in  Docket  81-893. 
concerning  the  Uniform  System  of 
Accounts  for  Class  A  and  Class  B 
Telephone  Companies  and 
Implementation  of  the  Second  Computer 
Inquiry,  published  November  26, 1984 
(49  FR  46378). 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  P.  Vaughan,  Chief,  Accounting 
and  Audits  Division,  Common  Carrier 
Bureau.  (202)  634-1861. 

Erratum 

In  the  matter  of  procedures  for 
implementing  the  detariffing  of  customer 
premises  equipment  and  enhanced  services 
(Second  Computer  Inquiry):  CC  Docket  No. 
81-893  and  Amendment  of  Part  31.  the 
Uniform  System  of  Accounts  for  Class  A  and 
Class  B  Telephone  Companies,  to  provide  for 
nonregulated  activities. 

Released:  January  2, 1985. 

On  November  20. 1984.  the 
Commission  released  a  Fifth  Report  and 
Order  in  the  above  captioned 
proceeding  (See  FCC  84-547).  Two 
errors  were  included  in  the  Appendix 
and  are  corrected  below: 

1.  On  page  46382.  in  §  31.106. 
paragraph  (b)  of  item  5  includes 
incorrect  account  codes.  The  correct 
account  codes  are  as  follows: 

106.1  Permanent  investment 

106.2  Receivable/payable 

106.3  Current  net  income  or  loss. 

2.  The  accounting  proposed  and 
ultimately  established  in  this  Fifth 
Report  and  Order  had  as  its  basis  the 
accounting  established  for  the  record 
carrier  industry  in  Docket  82-678.  On 
page  46382.  in  S  31.122.  paragraph  (e)  of 
item  6  includes  language  which  though 
necessary  for  the  record  carriers  should 
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not  have  been  included  for  the 
telephone  industry.  Accordingly, 
paragraph  (e)  of  item  6  is  eliminated  in 

its  entirety. 

Federal  Communicationi  Commission. 

Albert  Halprin, 

Chief,  Common  Carrier  Bureau. 

(FR  Doc.  85-353  Filed  l-4-«5:  8:45  amj 
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47  CFR  Part  90 

I  PR  Dockat  No.  S4-60«,  RM-4765;  FCC  84- 

6311 

Provision  for  800  MHz  Conventional 
and  Trunked  Stations  Operating  on 
Four  Specific  Mountafentop  Sites  in  the 
San  Diego  Area  to  Increase  Effective 
Radiated  Power 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  amends  Part 
90  of  the  Commission's  Rules  to  allow 
up  to  500  watts  effective  radiated  power 
for  800  MHz  conventional  and  trunked 
stations  located  on  four  mountaintop 
sites  in  the  San  Diego,  California  area. 
Increased  power  is  necessary  to  provide 
adequate  signal  coverage  due  to  unusual 
terrain. 

EFFECTIVE  DATE:  February  1. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rugene  Thomson,  Private  Radio  Bureau, 
(202)  634-2443. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  90 

(>rivate  L,and  Mobile  Radio  Services, 
Radio. 

Report  and  Order  (Proceeding 

Terminated) 

In  the  Mutter  of  Amendment  of  §  90.635  of 
the  Commission's  Rules  and  Regulations  to 
allow  800  MHz  conventional  and  trunked 
stations  operating  on  four  speciHc 
mountaintop  sites  in  the  San  Diego  area  to 
increase  effective  radiated  power  (PR  Docket 
No.  84-60t).  RM-4765). 

Adopted:  December  19, 1984. 

Released:  December  31. 1984. 

By  the  Commission. 

A.  Badcground 

1.  On  June  22, 1984,  the  Commission 
released  a  Notice  of  Proposed  Rule 
Making  (NPRM),  which  proposed  to 
amend  Part  90  of  the  Rules  and 
Regulations  to  allow  increased  effective 
radiated  power  (ERP)  for  800  MHz 
stations  located  on  foUr  mountaintop 
sites  in  the  vicinity  of  San  Diego, 
California.'  The  NPRM  was  issued  in 

■  Notice  of  Proposed  Rule  Making,  PR  Docket  No. 
04-608.  49  FR  26264.  )une  27. 1984. 


response  to  a  petition  filed  by  Motorola. 
Inc.*  requesting  that  800  MHz 
conventional  and  trunlied  stations 
located  on  the  mountaintop  sites  of 
Palomar,  Otay,  Woodson,  and  Miguel  in 
the  San  Diego,  California  area  be 
allowed  to  operate  with  an  ERP  of  up  to 
500  watts.' 

2.  In  1975.  the  Commission  concluded 
that  a  departure  from  the  power  levels 
specified  in  Table  2  of  5  90.635  of  the 
Rules  was  warranted  for  stations 
located  in  the  Los  Angeles  area.* 
Licensees  operating  on  four  specific 
mountain  peaks  were  permitted  to 
utilize  an  ERP  of  one  kilowatt  regardless 
of  the  station's  antenna  height  above 
average  terrain.  The  irregular  terrain  of 
the  large  geographical  area  of  urban  and 
suburban  Los  Angeles  is  such  that 
stations  operating  from  the  four 
mountaintop  sites  had  insufficient  radio 
coverage  using  the  lower  ERPs  specified 
in  the  Rules.  Allowing  a  higher  ERP  for 
these  stations  enabled  them  to  serve 
adequately  a  greater  portion  of  the  Los 
Angeles  area  by  reducing  dead  spots  in 
radio  coverage.  In  its  decision,  the 
Commission  noted  that  the  luiusual 
terrain  adjacent  to  the  Los  Angeles  area 
was  a  special  situation  requiring  a 
departure  from  our  general  rules,  and 
that  if  similar  circumstances  should 
become  evident  in  other  localities,  it 
would  address  them  as  they  arose. 

3.  The  petitioner  argued  that  a  similar 
situation  exists  in  San  Diego.  To  obtain 
adequate  radio  coverage  in  the 
extensive  San  Diego  area,  mobile  relays 
are  generally  installed  on  four 
mountaintop  sites.  The  irregular  terrain 
between  these  sites  and  the  desired 
service  areas  creates  dead  spots  in  the 
radio  coverage  when  sufficient  ERP  is 
not  available.  The  petitioner  argued  that 
relief  similar  to' that  afforded  licensees 
in  Los  Angeles  is  needed  and  is  justified 
in  San  Diego. 

B.  Discussion 

4.  Comments  on  the  NPRM  were 
received  from  five  parties,  all  supporting 
the  proposal.*  No  reply  comments  were 


*  Petition  for  Rule  Making,  RM-4765,  filed 
lanu^ry  31. 1964. 

»  Undef  the  cwrent  rules,  the  allowed  ERP  is  a 
function  of  the  height  above  average  terrain  of  the 
station's  antenna.  The  maximum  ERP  permitted  at 
the  Palomar  site  is  35  watts  for  conventional 
stations  and  140  watts  for  trunked  stations.  At  Otay. 
conveotional  stations  may  operate  with  50  watts 
and  trunked  stations  with  200  watts.  At  Woodson, 
conventional  stations  may  operate  with  80  watts 
and  trunked  stations  with  350  watts.  At  MigueL  the 
maximum  ERP  is  350  watts  for  both  conventional 
and  trunked  stations. 

*  Memorandum  Opinion  and  Order.  Docket  18262, 
SI  FCC  2d  945.  979.  adopted  March  19. 1975. 

*  Comments  were  received  from  Motorola.  Inc.. 
Westec  Security.  Inc.  Mobile  Brake  Service.  Inc^ 
HAD  Construction  Company,  and  Dietrich 
Corporation. 


received.  Motorola's  comments  included 
computer  generated  radio  coverage 
prediction  maps  showing  that  increasing 
the  allowable  ERP  to  500  watts  at  the 
four  mountaintop  sites  would 
^significantly  increase  coverage  in  San 
Diego  Coimty  without  resulting  in 
harmful  interference.  The  maps 
indicated  that  for  the  Woodson.  Miguel, 
and  Otay  locations.  95%  of  the  radio 
signal  energy  would  be  attenuated  in 
San  Diego  County,  and  since  most 
Palomar  radio  sites  are  on  the  south  side 
of  Mt.  Palomar,  no  interference  should 
result.  Motorola  noted  that  if 
interference  problems  from  Palomar 
stations  did  occtu',  the  use  of  directional 
antennas  would  provide  a  solution  on  a 
case-by-case  basis. 

5.  After  considering  all  comments 
including  the  radio  coverage  prediction 
maps  submitted  by  Motorola,  we 
conclude  that  our  current  rules 
restricting  maximum  transmitter  power 
and  antenna  height,  which  were  based 
on  an  assumed  service  radius  of  up  to  20 
miles,  result  in  "dead-spots"  in  system 
coverage.  The  irregular  terrain  prevalent 
in  the  San  Diego  area  makes  it  difficult 
to  provide  adequate  coverage  from  these 
sites.  To  allow  licensees  to  make  more 
effective  use  of  them,  we  are  adopting 
our  proposal  to  amend  S  90.635  of  the 
Rules  and  Regulations  to  allow  800  MHz 
conventional  and  trunked  systems 
located  at  the  San  Diego  mountaintop 
sites  of  Palomar,  Otay,  Woodson,  and 
Miguel  to  raise  their  ERP  limitation  to 
500  watts. 

6.  As  stated  in  the  Notice,  the 
Commission  certifies  that  Sections  603 
and  604  of  the  Regulatory  Flexibility  Act 
of  1980  do  not  apply  to  the  rule  changes 
in  this  Report  and  Order  because  these 
changes  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  Secretary 
shall  cause  a  copy  of  this  Report  and 
Order,  including  the  above  certification, 
to  be  published  in  the  Federal  Register, 
and  to  be  sent  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
Section  6G5(b)  of  the  Regulatory 
Flexibility  Act,  Pub.  L  No.  96-354,  94 
Stat.  1164,  5  U.S.C.  601  et  seq.  (1981). 

7.  Accordingly,  it  is  ordered,  that 
pursuant  to  Sections  4(i)  and  303(r)  of 
the  Commvmications  Act  of  1934,  as 
amended.  Part  90  of  the  Commission's 
Rules  is  amended,  effective  February  1, 
1985,  as  set  forth  in  the  attached 
Appendix.  It  is  further  ordered  that  this 
proceeding  is  terminated. 

(Sees.  4,  303,  48  Stat.,  as  amended,  1066. 1062; 
47  U.S.C.  154,  303) 
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Federal  Communications  Commission. 

WiUUmJ.Tikarico, 

Secretary. 

Appendix 

PART  90— <AMENOED) 

Part  90  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Section  90.635  is  amended  by  adding  a 
new  footnote  5  to  Table  2. 

TABLE  2.  Equivalent  Power  and  Antenna 
Heights  fo«  Base  Stations  in  the  851- 
866  MHz  Bamd  Which  Have  a  Require- 
ment FOR  A  32  KM  (20  Ml)  Service  Radius 


Eltoctw*  radaMd  powar 

lAATMtoctXmMm) 

UltMl/ 

TiunkM 

Subutwn 

♦Lctueci  n  San  Dwgo  Cahfoma  wi  b*  parnnned  to 
<Mm  an  ERP  a<  500  mo*  at  tfw  toacwni  motniwiMp 
Mea:  Palomar.  Olay.  Woodaoa  vid  MguaL 

(HI  Doc.  85-358  Filed  1-4-65:  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parte  1803, 1804. 1805, 1812, 
1813, 1814, 1815,  1816,  1817,  1825, 
1827, 1831, 1832, 1835, 1842, 1844, 
1845,  and  1852 

Acquieition  Regulationa;  Promulgation 
of  NASA  FAR  Supplement  Directive 
84-3 

agency:  Procurement  Policy  Division. 
National  Aeronautics  and  Space 
Administration. 
ACTION:  Final  rule. 


:  This  document  promulgates 
miscellaneous  amendments  to  the 
NASA  acquisition  regulations  contained 
in  NASA  FAR  Supplement  Directive 
(NFSD)  84-3. 

EFFECTIVE  DATE:  December  18, 1984. 
FON  FURTHER  INFORMATION  CONTACT: 
W.A.  Greene,  Procurement  Policy 
Division  (Code  HP).  Office  of 
Procurement,  NASA  Headquarters, 
Washington.  DC  20546.  Telephone:  (202) 
453-2119. 

SWFtEMENTARY  INFORMATION:  At  49  Fit 
45194  (November  15. 1984).  NASA 
published  a  notice  of  proposed 
rulemaking  which  consisted  of  the 
proposed  changes  to  be  effected  by 
NASA  FAR  Supplement  Directive  84-3. 
All  comments  received  have  been 


considered  and  the  proposed  document 
has  been  revised  as  necessary.  This 
document  reflects  amendments  to  the 
NASA  FAR  Supplement  contained  in 
NSFD  84-3  concerning  the  following: 

1.  Identical  bid  reports  need  be 
furnished  to  Code  HP  only  when 
collusion  is  suspected.  NFS  1803.303(c) 
is  added  to  reflect  this  policy. 

2.  NFS  1804.103  is  amended  to  provide 
that  the  Assistant  Administrator  for 
Procurement  is  the  approving  ofHcial 
referenced  in  the  FAR  clause  af  52.204- 
1.  This  should  be  stated  in  the  Schedule 
of  NASA  contracts. 

3.  FAR  13.505-3  establishes  conditions 
for  and  limitations  on  the  use  of  the 
Standard  Form  44.  Purchase  Order- 
Invoice- Voucher.  The  ceiling  for  use  of 
the  form  is  set  at  $2,500,  but  agencies  are 
authorized,  at  13.505-3(b)(l).  to  establish 
higher  dollar  limitations  for  specific 
activities  or  items.  In  accordance  with 
that  authority,  the  ceiling  is  raised  to 
$10,000  only  for  use  of  the  Standard 
Form  44  for  purchases  of  aviation  fuel 
and  oil.  All  other  hmitations  on  the  use 
of  the  form  remain  in  effect. 

4.  The  Procurement  Request  Overlay 
Method  (1813.70)  is  modified  to  clarify 
that  it  is  hmited  to  use  with 
procurements  of  $2,500  or  less,  since 
purchases  in  excess  of  that  amount  are 
subject  to  certain  clauses  and  therefore 
must  be  in  writing.  This  limitation  does 
not  apply  to  orders  under  BPA's  because 
the  BPA  itself  will  include  the  required 
clauses. 

5.  NFS  1814.201-3.  Part  U.  1815.406-3 
and  1852.214-70  are  amended  or  added 
to  specify  the  order  of  precedence  that  is 
applicable  after  contract  award. 

6.  NFS  text  pertaining  to  the  Uniform 
Contract  Format  that  was  previously  in 
1515.406-3.  has  been  removed.  This  text 
required  that  contract  Section  I  "include 
all  clauses  required  by  this  regulation 
(NFS),  if  these  clauses  are  not  required 
in  any  other  section  of  the  Uniform 
Contract  Format."  However,  a  decision 
was  later  made  not  to  include  clause 
matrices  in  the  NFS.  so  the  regulation 
provides  no  guidance  on  which  Uniform 
Contract  Format  section  applies  to  a 
given  NFS  clause.  Without  removing  the 
previous  text  of  1815.406-3.  this  had  the 
effect  of  requiring  that  all  NFS  clauses 
be  placed  in  Section  I  of  the  contract. 
This  removal  will  free  contracting 
officers  to  place  clauses  in  whatever 
section  of  the  Uniform  Contract  Format 
that  is  most  appropriate. 

7.  The  FAR  is  supplemented  to  reflect 
NASA's  special  requirements  regarding 
the  handling  and  safeguarding  of 
information  submitted  by  potential 
contractors.  SigniHcant  changes  include: 

(a)  The  clause  prescribed  at  NFS 
1815.407-70  (NFS  1852.215-72)  is  to  be 


used  in  lieu  of  the  FAR  clause 
prescribed  at  15.407(c)(6).  (See  also  NFS 
1904.103.)  (PN  84-5.  P&ras.  2,  3. 17.  la) 

(b)  Extensive  implementation  and 
interpretation  is  provided  for  FAR 
15.413-2.  Aifemate  II.  on  disclosure  and 
use  of  proposal  information  before 
award.  Authority  to  disclose  unsolicited 
proposals  for  evaluation  outside  of  the 
Government  is  delegated  to  the  NASA 
ofTicial  one  level  higher  than  the  NASA 
official  responsible  for  the  overall 
substantive  conduct  of  the  evaluation. 
The  policies  and  procedures  in  this 
subsection  (NFS  1815.413-70)  are 
extended  to  apply  after  award.  (PN  84-5. 
Paras.  4.  5.  and  new  material). 

(c)  FAR  15.508(b)  and  15.509  are 
replaced  with  a  special  NASA  version 
at  NFS  1815.508-70  and  1815.509-70  (See 
also  NFS  1815.508  and  NFS  1815.509.) 
(PN  84-5.  Paras.  6-9.  and  new  material.) 

8.  Codes  G  and  H  have  agreed  that 
NASA  will,  in  the  future,  comply  with 
the  late  proposal  policy  in  the  FAR  (See 
15.407(c)(6)  and  52.215-10).  In  summary, 
this  policy  is  that  a  late  proposal  or  late 
"best  and  final"  offer  cannot  be 
considered  unless  (1)  it  was  sent  by  a 
certain  time  and  is  late  only  because  it 
was  mishandled  in  the  mail  or  at  the 
Government  installation  or  (2)  is  the 
only  proposal  received.  NASA  officials 
are  no  longer  authorized  to  consider  a 
late  proposal  or  "best  and  final"  offer 
that  is  advantageous  to  the  Government. 

1815.407  is  revised:  1814.201-6, 
1815.412, 1852.214-23.  and  1852.215-10 
are  deleted  in  their  entirety. 

9.  NFS  1815.505  is  revised  to  delete  the 
requirement  for  some  of  the  supporting 
information  previously  required  to  be 
submitted. 

la  Allowable  Costs  and  Funding: 

(a)  Subsection  1816.307  is  expanded  to 
provide  that  in  solicitations  and 
contracts  containing  FAR  fixed — or 
incentive-fee  clauses,  the  Schedule  shall 
include  terms  for  provisional  billing 
against  fee,  as  appropriate.  (PN  84-5, 
Para.  10.) 

(b)  As  prescribed  at  NFS  1831.170,  a 
clause  covering  precontract  costs  under 
cost-reimbursement  contracts  is  added 
at  1852.231-71.  (PN  84-5,  Para.  13,  21.) 

(c)  For  NASA  solicitations  and 
contracts,  payment  will  be  made 
approximately  30  days  after  receipt  of  a 
voucher  or  invoice  as  set  forth  in  NFS 
1852.216-770  and  1852.216-7,  in  lieu  of 
the  "not  more  often  than  every  2  weeks" 
specified  by  FAR  52.216-7.  (PN  84-5. 
Paras.  19.  20.) 

(d)  A  special  Schedule  statement  is 
provided  at  NFS  1832.704  for  use  with 
contracts  which  contain  the  limitations 
of  Funds  clause  at  FAR  52.232-22.  (PN 
84-5.  Amend.  1,  Para.  14.) 
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11.  NFS  1816.403  is  added  to  authorize 
the  contracting  officer  to  sign  D&F's 
required  by  FAR  16.403lc)  pertaining  to 
flxed-price  incentive  contracts. 

12.  NFS  1817.203  is  amended  by 
adding  language  to  designate  the 
Procurement  Officer  as  the  "authorized 
person"  mentioned  in  FAR  17.203(g)(2) 
to  approve  option  quantities.  PN  84-11  is 
superseded. 

13.  NFS  1825.102(c)  is  revised  to  state 
that  the  Head  of  the  Installation  is 
required  to  approve  the  "Determination" 
only  if  the  contract  is  estimated  to 
exceed  $1,000,000. 

14.  FAC  84-1.  Item  VIII.  added  Israel 
to  the  list  of  countries  designated  under 
the  Trade  Agreement  Act  of  1979. 
Accordingly,  NFS  1825.401  is  removed. 

15.  NFS  1831.170,  Contract  clauses,  is 
added  to  require  the  use  of  the  Date  of 
Incurrence  of  Costs  clause  in  cost 
reimbursement  contracts  for  which 
precontract  costs  are  authorized. 

16.  Guidance  is  provided  at  NFS 
1835.003-71,  1835.070(g).  and  1827.375- 
2(a)(2)  for  contractor  submission  of  a 
detailed  plan  for  New  Technology 
reporting.  (PN  84-5.  PM-as.  12. 15, 16,  and 
22.) 

Note. — Procurement  Notice  84-5  and 
Amendment  1  thereto  are  superseded. 

17.  NFS  1844.302-70  is  revised  to 
authorize  incidental  assistance  by 
NASA  personnel  to  DOD  personnel  who 
are  performing  CPSR's  for  NASA 
without  obtaining  approval  of  the 
Assistant  Administrator  for 
Procurement. 

18.  NFS  1845.505-70(a)  and  (b)  are 
revised  to  make  editorial  corrections 
and  to  update  policy  applicable  to  the 
reporting  of  property  in  the  possession 
of  contractors. 

19.  In  the  introductory  paragraphs  of 
NFS  1852.212-70  and  1852.212-71,  the 
cross  references  to  the  clause 
prescriptions  are  corrected. 

20.  In  the  clause  at  NFS  1852.232-7^ 
Payment  Information,  paragraph 
(b)(2)(ivj  is  added  to  require  the 
furnishing  of  the  contractor's  account 
number. 

List  of  Subjects  in  48  CFR  Ch.  18 

Government  procurement. 

Accordingly,  48  CFR,  Chapter  18  is 
amended  as  set  forth  below. 
L.E.  Hopkins, 

Deputy.  Assistant  Admiiiistratar  for 
Procurement. 

1.  The  authority  citation  for  48  CFR 
Ch.  18  reads  as  follows: 

Authority:  42  U.S.C.  2^3(cKl). 


PART  1803— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

2.  Section  1803.303  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

1803.303    Reporting  suspected  antitrust 
vioiatlons. 

•  •  *  •  * 

(c)  The  contracting  officer  shall 
submit  the  identical  bid  report  required 
by  FAR  3.303(d)  to  NASA  Headquarters, 
Code  HP.  The  report  shall  include  the 
reasons  for  suspecting  collusion. 

PART  1804— ADMINISTRATIVE 
MATTERS 

3.  Section  1604.103  is  revised  to  read 
as  follows: 

1804.103    Contract  clause. 

See  Subpart  1804.72.  Review  and 
Approval  of  Contractual  Instruments. 
When  the  clause  at  FAR  52.204-1. 
Approval  of  Contract,  is  used,  the 
Schedule  shall  provide  that  the 
Assistant  Administrator  for 
Procurement  is  the  official  referred  to  in 
the  clause. 

PART  1805— PUBLICIZING  CONTRACT 
ACTIONS 

1805.303-70    [Amended] 

4.  Section  1805.303-70  is  amended  by 
revising  the  parathetical  material  in 
paragraph  (a)(l)(iii)  to  read  "(but  see 
1815.413)." 

PART  1812— CONTRACT  DELIVERY 
OR  PERFORMANCE 

1812.102    [Amended] 

5.  The  heading  of  Section  "1812.102. 
Contract  clauses."  is  redesignated  as 
"1812.104  Contract  clauses."  The  text  of 
section  1812.102,  consisting  of 
paragraphs  (a)  and  (b),  is  given  a  new 
subsection  heading  reading  "Section 
1812.104-70,  Additional  Clauses." 

PART  1813— SMALL  PURCHASE  AND 
OTHER  SIMPLIFIED  PURCHASE 
PROCEDURES 

6.  Section  1813.505-3  is  added  to  read 
as  follows: 

181 3.505-3    Standard  Form  44,  Purchase 
Order-Invoice-Voucher. 

The  $2,500  ceiling  for  use  of  the 
Standard  Form  44  at  FAR  13.505-3  is 
raised  to  $10,000  for  purchases  of 
aviation  fuel  and  oil  only. 

7.  Section  1813.7002  is  amended  by 
removing  the  word  "or"  after  paragraph 
(e),  inserting  the  word  "or"  after    . 
paragraph  (f)  and  adding  new  paragraph 
(g)  to  read  as  follows: 


1813.7002    Limitations  on  use. 
•        *        *        *        * 

(g)  The  amount  of  the  purchase  is  over 
$2,500  (unless  the  purchase  is  made 
under  a  BPA). 

PART  1814— FORMAL  ADVERTISING 

8.  Section  1814.201-3  is  added  to  read 
as  follows: 

1814.201-3    Part  II— Contract  clauses. 

Section  I,  Contract  clauses.  The 
contracting  officer  shall  insert  in 
invitations  for  bids  and  resulting 
contracts  the  clause  at  1852.214-70. 
Contract  Order  of  Precedence,  except  in 
those  for  construction  or  that  do  not 
follow  the  uniform  contract  format.  The 
clause  may,  however,  be  revised  as 
appropriate  and  used  in  contracts  for 
construction  or  that  do  not  follow  the 
uniform  contract  format. 

1814.201-4    [Removed] 

9.  Section  1814.201-6  is  removed. 

PART  1815-CONTRACTING  BY 
NEGOTIATION 

10.  Section  1815.406-3  is  added  to  read 
as  follows: 

1815.406-3    Part  II— Contract  clauses. 

Section  I,  Contract  clauses.  The 
contracting  officer  shall  insert  the  clause 
at  1852.21&-73,  Contract  Order  of 
Precedence — Negotiation,  in  requests  for 
proposals,  requests  for  quotations,  and 
negotiated  contracts  to  which  the 
uniform  contract  format  applies.  The 
clause  may,  however,  be  revised  as 
appropriate  and  used  in  contracts  to 
which  the  uniform  contract  format  does 
not  apply. 

11.  Section  1815.407  is  revised  to  read 
as  follows: 

1815.407    Solicitation  provisions. 

The  clause  prescribed  at  FAR 
15.407(c)(8)  shall  not  be  used  in  NASA 
solicitations.  See  instead  1815.407-70. 

12.  Section  1815.407-70  is  added  to 
read  as  follows: 

1 8 1 5.407-70    NASA  solicitation  provisions. 

The  contracting  officer  shall  insert  in 
requests  for  proposals  and  requests  for 
quotations  other  than  for  information  or 
planning  purposes  the  provision  at 
1852.214-72,  Restriction  of  Use  and 
Disclosure  of  Proposal/Quotation 
Information  (Data). 

13.  Section  1815.413  is  revised,  and 
1815.413-2  is  added  to  read  as  follows: 

1 8 1 5.4 1 3    Disclosure  and  use  of 
information  before  award. 

(a)  The  alternate  procedures  at  FAR 
15.413-2  shall  be  used  for  NASA 
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procurements  in  lieu  of  those  prescribed 
at  FAR  15.413-1.  The  policies  and 
procedures  of  FAR  15.413  and  1815.413-2 
shall  apply  after  as  well  as  before 
award.  The  Notice  at  FAR  15.413-2(e) 
shall  be  placed  on  the  cover  sheet  of  all 
proposals,  whether  solicited  or 
unsolicited.  (See  1805.303-70(a)(l)(iii) 
regarding  release  of  the  names  of  Pirms 
which  submitted  bids  or  proposals.) 
(b)  During  evaluation  proceedings, 
whether  or  not  a  Source  Evaluation 
Board  is  used.  NASA  personnel 
participating  in  any  way  in  evaluating 
proposals  shall  not  reveal  any 
information  concerning  the  evaluation  to 
anyone  who  is  not  also  participating  in 
the  same  evaluation  proceedings,  and 
then  only  to  the  extent  that  such 
information  is  required  in  connection 
with  the  evaluation.  When  non-NASA 
personnel  participate  in  evaluation 
proceedings,  they  shall  be  instructed  to 
observe  these  restrictions.  (Information 
will  be  provided  to  unsuccessful  offerors 
in  accordance  with  FAR  15.1002  and 
section  1815.1002  of  this  regulation.) 

ltlS.413-2    AitematcIL 

(a)  General.  The  references  in  FAR 
15.413-2  to  the  clause  at  FAR  5^215-12 
shall  be  considered  to  be  references  to 
the  clause  at  1852.215-72. 

(b)  Policy.  It  is  NASA  policy  to  have 
proposals  evaluated  by  the  most 
competent  technical  and  management 
sources  available  in  NASA  and  fPL 
Proposals  may  be  disclosed  to  Jet 
Propulsion  Laboratory  (JPL)  personnel 
for  evaluation  purposes:  however.  JPL 
personnel  participating  in  evaluation 
proceedings  shall  be  instructed  to 
observe  the  restrictions  in  FAR  15.413 
and  1815.413.  In  processing  a  proposal 
for  evaluation  by  Board.  Committee,  or 
otherwise.  NASA  may  find,  in  some 
instances,  that  it  is  necessary  to  disclose 
a  proposal  outside  the  Government  to 
meet  its  evaluation  needs.  Such  outside 
evaluation  may  be  made,  provided  the 
requirements  in  paragraphs  (c)  and  (d) 
below  are  met. 

(c)  Approval.  Under  FAR  15.413- 
2(f)(1).  only  the  Assistant  Administrator 
for  Procurement.  NASA  Headquarters, 
or  designee  is  authorized  to  make  a 
decision  to  disclose  a  proposal  outside 
the  Government  or  JPU  except  that  (1) 
proposals  submitted  in  response  to 
"Announcements  of  Opportunity"  may 
be  disclosed  in  accordance  with  NHB 
8030.6A  and  NMI  1156.4F  and  any 
amendments  thereto  and  (2)  unsolicited 
proposals  may  be  disclosed  with  the 
concurrence  of  the  NASA  official  one 
level  higher  than  the  NASA  program 
official  responsible  for  overall  conduct 
of  the  evaluation. 


(d)  Agreement  with  evaluator.  When, 
in  accordance  with  paragraph  (c)  above, 
it  is  determined  to  disclose  a  proposal 
outside  the  Government  or  JPL.  the 
following  agreement,  or  similar 
appropriate  arrangment  for  the 
treatment  of  the  proposal,  shall  be 
obtained  in  writing  from  the  evaluator 
prior  to  disclosure.  Also,  the  releasing 
official  shall  review  the  proposal  to 
ensure  that  the  Notice  at  FAR  15.413- 
2(e)  (see  1815.413)  is  affixed  before  it  is 
disclosed  to  the  evaluator. 

Conditions  for  Evaluatioa  of  Propoub 
(Dec«int>er  1964) 

(a)  Whenever  NASA  furnishes  a  proposal 
for  evaluation,  the  recipient  agrees  to  use  the 
informatiun  contained  in  the  proposal  only 
for  NASA  evaluation  purposes. 

(b)  This  requirement  does  not  apply  to 
information  obtained  from  another  source 
without  restriction. 

(c)  The  NASA  Notice  on  the  cover  sheet, 
and  any  notice  which  may  have  been  placed 
on  the  proposal  by  its  originator  shall  be 
applied  to  any  reproduction  or  abstract.  Upon 
completion  of  the  evaluation,  the  recipient 
shall  return  all  copies  of  the  proposal  and 
abstracts,  if  any,  to  the  NASA  office  which 
initially  furnished  the  proposal  for 
evaluation. 

(d)  Unless  authorized  by  the  NASA 
initiating  office,  the  recipient  shall  not 
contract  the  originator  of  the  proposal 
concerning  any  aspect  of  its  contents. 

(End  of  agreement) 

14.  Section  1815.505  is  revised  to  read 
as  follows: 

1815.505    Content  of  unsoMcitMl 
propoMto. 

Proposals  for  renewal  of  ongoing 
projects  are  generally  simple  to  prepare. 
However,  they  should  cover  the 
identifying  number  of  the  basic  contract 
or  other  agreement  and  the  items  listed 
at  FAR  15.505  (a)  through  (c). 
particularly  as  dictated  by  changes 
since  the  original  award  was  made. 
Prior  contact  with  the  NASA  technical 
officer  is  advisable  to  determine  the 
optimum  amount  of  technical 
information  to  include. 

15.  Sections  1815.508. 1815.508-70. 
1815  509  and  1815.509-70  are  added  to 
read  as  follows: 

1815.508    ProMbHion*. 

FAR  15.508(b)  shall  not  apply  to 
NASA.  See  instead  1815.508-70. 

181S.S0»-70    NASA  proMWtlons. 

Information  (data)  contained  in 
unsolicited  proposals  furnished  to  the 
Government  is  to  be  used  for  evaluation 
purposes  only.  Disclosure  outside  the 
Government  for  evaluation  is  permitted 
only  to  the  extent  authorized  by.  and  in 
accordance  with  the  procedures  set 
forth  in.  FAR  15.413-2  and  1815^13. 


1815.509    Umned  uM  Of  data. 

FAR  15.509  shall  not  apply  to  NASA. 
See  instead  1815.509-70. 

1815.509-70    Limited  UM  of  proposals. 

(a)  The  Government's  limited  use  of 
proposals  does  not  require  that  the 
proposal  bear  a  restrictive  notice.     - 
Proposers  should,  however,  in  order  to 
maximize  protection  of  proposal 
information  that  constitutes  trade 
secrets  for  other  information  that  is 
commercial  or  financial  and  privileged 
or  confidential,  place  the  fallowing 
notice  on  the  title  page  and  specify  the 
information  to  be  made  subject  to  the 
notice  by  inserting  appropriate 
identification,  such  as  page  numbers,  in 
the  notice.  In  any  event,  unsolicited 
proposal  information  will  be  protected 
to  the  extent  permitted  by  law,  but  the 
Government  assumes  no  liability  for  use 
or  disclosure  of  information  not  made 
subject  to  the  notice. 

Restriction  on  Use  and  Disclosure  of  Proposal 
Infonnation 

(The  information  (data)  contained  in 
'  insert  page  numbers  or  other 


identification)  of  this  proposal  constitutes  a 
trade  secret  and/or  information  that  is 
commercial  or  financial  and  confidential  or 
privileged  It  is  furnished  to  the  Government 
in  confidence  with  the  understanding  that  it 
will  not.  without  permission  of  the  offeror,  be 
used  or  disclosed  other  than  for  evaluation 
purposes:  provided,  however,  that  in  the 
event  a  contract  is  awarded  on  this  proposal 
the  Government  shall  have  the  right  to  use 
and  disclose  this  infonnation  (data)  to  the 
extent  provided  in  the  contract.  This 
restriction  does  not  limit  the  Government's 
right  to  use  or  disclose  this  information  (data) 
if  obtained  from  another  source  without 
restriction. 

(End  of  notice) 

(b)  If  an  unsolicited  proposal  is 
received  with  a  more  restrictive  legend 
than  that  set  forth  in  paragraph  (a) 
above,  the  procedures  of  FAR  15.413- 
2(c)  are  to  be  followed. 

(c)  Upon  receipt,  the  Government 
notice  prescribed  in  FAR  15.41 3-2(e) 
shall  be  placed  on  the  cover  sheet  of  all 
unsolicited  proposals. 

(d)  Unsolicited  proposals  shall  be 
evaluated  outside  the  Government  only 
to  the  extent  authorized  by,  and  in 
accordance  with,  the  procedures 
prescribed  in  FAR  15.413-2(f)  and 
1815.413. 

(e)  In  the  event  of  a  request  under  the 
Freedom  of  Information  Act  for  any 
information  contained  in  an  unsolicited 
proposal,  the  procedures  of  FAR  15.413- 
2(g)  are  to  be  followed. 
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PART  1816— TYPES  OF  CONTRACTS 

16.  Section  1816.307  is  added  to  read 
as  follows: 

1816.307    Contract  clauses. 

In  solicitations  and  contracts 
containing  the  clause  at  FAR  52.21&-6, 
Fixed  Fee.  or  FAR  52.261-10.  Incentive 
Fee,  the  Schedule  shall  include 
appropriate  terms,  if  any,  for  provisional 
billing  against  fee. 

17.  Section  1816.403  it  added  to  read 
as  follows: 

1 8 1 6.403    FIxed-prics  Incsnttvs  contracts. 

The  determination  and  fmdings 
required  by  FAR  16.403(c)  may  be  signed 
by  the  contracting  officer  for  individual 
purchases  and  contracts. 

PART  1817— SPECIAL  CONTRACTING 
METHODS 

18.  Section  1817.203  is  added  to  read 
as  follows:  i 

1817.203    Solicitations.  ' 

The  "authorized  person"  mentioned  in 
FAR  17.203(g)(2)  is  hereby  designated  as 
being  the  Procurement  Officer. 

PART  1825— FOREIGN  ACQUISITION 

19.  Section  1825.102(9)  is  revised  to 
read  as  follows: 

1825.102  Policy. 

*  *         «         • 

(c)  Determinations  made  under 
1825.102(a)  shall  be  approved  by  the 
Head  of  the  Installation  if  the  contract  is 
estimated  to  exceed  $1,000,000. 

20. 1825.103(b)  is  revised  to  read  as 
follows: 

1 825. 1 03  Agreements  with  certain  foreign 
governments.  i 

*  •        *        *        *| 

(b)  The  procedures  in  paragraph  (a) 
above  do  not  apply  to  or  affect  items — 

(1)  Listed  in  FAR  25.108; 

(2)  Determined  to  be  nonavailable 
under  1825.102;  or 

(3)  Contracts  for  basic  and  applied 
research  in  Canada.  (See  NMI  1362.1.) 

1825.401    (Removedl    | 

21.  Section  1825.401  is  removed. 

PART  1827— PATENTS,  DATA,  AND 
COPYRIGHTS 

22.  Section  1827.375-2  is  amended  by 
adding  before  the  beginning  sentence  of 
paragraph  (a)  the  paragraph  designator 
"(1)"  and  by  adding  paragraph  (2)  to 
read  as  follows:  1 

1827.375-2    Foilow-up  liy  contractor. 

(a)  Contractor  procedures.  (1)  *  *  * 
(2)  In  order  to  ensure  that  there  is 
adequate  understanding  of,  and 


commitment  to,  the  reporting 
requirements  of  the  New  Technology 
clause,  prospective  contractors  under 
any  NASA  contract  having  an  estimated 
cost  of  $2,500,000  or  more  (or  a  lesser 
dollar  amount  where  deemed 
appropriate)  that  contains  the  clause 
may  be  required  to  submit  for  approval 
a  detailed  plan  for  New  Technology 
Reporting.  (See  1835.003-71.) 


PART  1831— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

23.  Section  1831.170  is  added  to  read 
as  follows: 

1831.170    Contract  clauses. 

The  contracting  officer  shall  insert  the 
clause  at  1852.231-71,  Date  of  Incurrence 
of  Costs,  in  cost-reimbursement 
contracts  for  which  specific  coverage  of 
precontract  costs  is  authorized  in 
accordance  with  FAR  31.205-32. 

PART  1832-CONTRACT  FINANCING 

24.  Section  1832.704  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  adding  paragraph  (b) 
to  read  as  follows: 

1832.704    Limitation  of  cost  or  funds. 

***** 

(b)(1)  In  contracts  that  contain  the 
clause  at  FAR  52.232-22,  Limitation  of 
Funds,  add  the  following  in  the 
Schedule: 

Contract  Funding 

(a)  For  purposes  of  payment  of  cost, 
exclusive  of  fee,  pursuant  to  the  Limitation  of 
the  Funds  clause,  the  total  amount  allotted  by 

the  Government  to  this  contract  is  $ 

(insert  amoimt  of  funds  presently  available 
for  payment  of  the  estimated  cost  exclusive 
of  fee).  The  above  allotment  is  for 

(insert  items  covered)  and 

covers  the  following  period  of  performance: 
•  (insert  applicable  period). 


(b)  An  additional  amount  of  $  - 
(insert  amount  of  funding  presently  available 
for  payment  of  fee  only)  is  obligated  under 
this  contract  for  payment  of  fee. 

(End  of  article) 

(2)  It  is  not  necessary,  although  it  is 
not  prohibited,  to  have  separate 
financial/accounting  data  for  cost  and 
fee.  The  breakdown  is  required  only  in 
the  above  schedule  article. 

(3)  When  amending  the  above  to 
increase  funding,  installations  may  find 
it  is  helpful  to  show  the  old  amounts,  the 
amount(s)  added,  and  the  new  totals. 

(4)  The  amount  of  funds  obligated  for 
fee  should  always  be  at  least  sufficient 
to  pay  fee  anticipated  to  be  earned  by 
the  contractor  for  the  work  to  which  the 
amount  allotted  for  the  estimated  cost 
applies. 


PART  1835— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

25.  Section  1835.003-71  is  added  to 
read  as  follows: 

1835.003-71    Plan  for  New  Technology 
Reporting. 

(a)  In  conformance  with  section  305(b) 
of  the  National  Aeronautics  and  Space 
Act  of  1958  (42  U.S.C.  2457(b)),  as  well 
as  with  said  section  203(a),  it  is  NASA 
policy  to  obtain  the  prompt  reporting  of 
any  invention,  discovery,  improvement, 
or  innovation  (i.e.,  items  of  new 
technology,  whether  or  not  patentable) 
made  in  the  performance  of  NASA 
contracts  for  the  purpose  of  providing 
for  the  widest  practical  and  appropriate 
dissemination  of  the  results  thereof.  The 
NASA  Technology  Utilization  Program 
has  been  established  to  help  carry  out 
this  purpose,  and  the  clause  at  1852.227- 
70,  New  Technology,  is  included  in 
certain  NASA  contracts  to  assure  the 
prompt  reporting  of  such  inventions, 
discoveries,  improvements  and 
innovations. 

(b)  In  order  to  ensure  that  there  is 
adequate  understanding  of  the 
requirements  for  new  technology 
reporting  in  certain  contracts  containing 
the  clause  at  1852.227-70,  New 
Technology,  a  contractor  may  be 
requested  in  response  to  a  solicitation 
for  any  such  contract  to  (1)  provide 
estimates  of  cost  and  manpower 
requirements  to  perform  new  technology 
reporting,  and  (2)  if  selected  for 
negotiation,  provide  a  detailed  plan  as 
to  how  such  reporting  is  to  be  carried 
out.  (See  1852.235-72,  Plan  for  New 
Technology  Reporting.) 

26.  Section  1835.070  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

1835.070    NASA  contract  clauses. 

***** 

(c)  The  contracting  officer  shall  insert 
the  provision  at  1852.235-72,  Plan  for 
New  Technology  Reporting,  in  any 
solicitation  for  any  contract  estimated  to 
cost  $2,500,000  or  more  if  such  contract 
is  also  to  contain  the  clause  at  1852.227- 
70,  New  Technology,  unless,  in 
consultation  with  the  installation  New 
Technology  Officer,  the  contracting 
officer  determines  that  the  provision  is 
not  appropriate.  In  addition,  the 
contracting  officer  may  insert  the 
provision  in  a  solicitation  for  any  such 
contract  of  a  lesser  dollar  amount  if 
deemed  appropriate  after  consultation 
with  the  installation  New  Technology 
Officer. 
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PART  1842-CONTRACT 
ADMINISTRATION 

27.  Section  1842.202-71  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)  to  read  as  follows: 

1M2.202-71    Octogattora  to  audit  offic**. 


(a)  *  *  *  Audit  functions  include  but 
are  not  limited  to  contract  cost  and  price 
audits,  estimating  systems  surveys, 
review  of  accounting  systems  (see  also 
1815.871(b)),  and  approval  of  vouchers 
for  provisional  payment. 

PART  1844— SUBCONTRACTING 
POUaES  AND  PROCEDURES 

28.  Section  1844.302-70  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

1844J02-70    Contractors'  purchasing 
systmn  reviews  conducted  by  tlie 
Department  of  Defense. 

•  •  •  •  • 

(b)  NASA  installations  desiring  to 
provide  full  time  participants  for  any 
DOD  CPSR  shall  forward  a  request  for 
such  participation  to  the  Assistant 
Administrator  for  Procurement.  Code 
HP,  for  approval.  Incidental  assistance 
by  NASA  personnel  to  DOD  personnel 
who  are  performing  CPSR's  for  NASA 
does  not  require  Headquarters  approval. 

PART  184S— GOVERNMENT 
PROPERTY 

1845.505-6    (Amendedl 

29.  Section  heading  ie45.50&-6  is 
amended  by  removing  the  word  "plant." 


1845.505-«70    (Amended] 

30.  Section  1845.505-670(b)  is 
amended  by  removing  the  second 
sentence  beginning  with  the  word 
"Reporting"  and  ending  with  the  word 
"change." 

PART  1852— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 


1852.212-71    (Amendedl 

31.  Section  1852.212-71  is  amended  by 
revising  the  citation  "1812.102(b)"  to 
read  "1812.104-70(b). " 

1852.214-23    1  Removed) 

32.  Section  1852.214-23  is  removed. 

33.  Section  1852.214-70  is  added  to 
read  as  follows: 

1852^14-70    Contract  Order  of 
Precedence. 

As  prescribed  in  1814.201-3.  insert  the 
following  clause: 


Coatract  Order  of  Precedence  (December 
1984) 

Any  inconsistency  in  this  contract  shall  be 
resolved  by  giving  precedence  in  the 
following  order  (a)  the  Schedule  (excluding 
the  specifications):  (b)  contract  clauses:  (c) 
other  documents,  exhibits,  and  attachments: 
and  (d)  the  specifications. 

(End  of  Clause) 

34.  Sections  1852.215-12  is  added  to 
read  as  follows: 

1852.215-12    Restriction  on  Disclosure  and 

Use  of  Dots. 

As  prescribed  in  1815.407,  this  clause 
shall  not  be  used  in  NASA  solicitations. 
See  instead  1852.215-72. 

35.  Sections  1852.215-72  and  1852.215- 
73  are  added  to  read  as  follows: 

1852.215-72    Restriction  on  Use  end 
Disclosure  of  Proposal/Quotation 
liifoi  ination  (Data). 

As  prescribed  in  1815.407-70.  insert 
the  following  provision  in  all  requests 
for  proposals  and  requests  for 
quotations  other  than  those  for 
information  or  planning  purposes. 

Restriction  on  Use  and  Disclosure  of 
Proposal/Quotation  Information  (Data) 
(December  1984) 

It  is  NASA  policy  to  use  infomiation 
contained  in  proposals  and  quotations  for 
evaluation  purposes  only.  While  this  policy 
does  not  require  that  the  proposal  or 
quotation  bear  a  restrictive  notice,  offerors  or 
quoters  should,  in  order  to  maximize 
protection  of  trade  secrets  or  other 
information  that  is  commercial  or  tmancial 
and  confidential  or  privileged,  place  the 
following  notice  on  the  title  page  of  the 
proposal  or  quotation  and  specify  the 
information,  subject  to  the  notice  by  inserting 
appropriate  identirication.  such  as  page 
numbers,  in  the  notice.  In  any  event, 
information  (data)  contained  in  proposals 
and  quotations  will  be  protected  to  the  extent 
pemiitted  by  law.  but  NASA  assumes  no 
liability  for  use  and  disclosure  of  information 
not  made  subject  to  the  notice. 

Restriction  on  Use  and  Disclosure  of  Proposal 
and  Quotation  Information  (Data) 

The  information  (data)  contained  in  / 

insert  page  numbers  or  other  identification 

/  of  this  proposal  or  quotation 

constitutes  a  trade  secret  and/or  inforaiation 
that  is  commercial  or  Hnancial  and 
confidential  or  privileged.  It  is  furnished  to 
the  Government  in  confidence  with  the 
understanding  that  it  will  not,  without 
permission  of  the  offeror,  be  used  or 
disclosed  for  other  than  evaluation  purposes: 
provided,  however,  that  in  the  event  a 
contract  is  awarded  on  the  basis  of  this 
pro[>osal  or  quotation  the  Government  shall 
have  the  right  to  use  and  disclose  this 
information  (data)  to  the  extent  provided  in 
the  contract.  This  restriction  does  not  limit 
the  Government's  right  to  use  or  disclose  this 
information  (data)  if  obtained  from  another 
source  without  restriction. 


(End  of  provision) 

1852.21S-73    Contraa  Order  of 
Precedence — Negotiation. 

As  prescribed  in  1815.406-3,  insert  the 
following  clause: 

Contract  Order  of  Precedence — NagotietioB 
(Decemberl984) 

Any  inconsistency  in  this  contract  shall  be 
resolved  by  giving  precedence  in  the 
following  order  (a)  the  Schedule  (excluding 
the  specifications):  (b)  contract  clauses:  (c) 
other  documents,  exhibits,  and  attachments; 
and  (d)  the  specifications. 

(End  of  clause) 

38.  Section  1852.216-7  is  amended  by 
adding  the  following  sentence  at  the  end 
of  the  paragraph: 

1852.216-7    Allowable  Cost  and  Payment 

•  •  *  Paragraph  (a)  of  the  clause  at 
FAR  52.216-7  shall  be  modified  as 
specified  in  1852.216-770.  If  the  contract 
is  with  a  non-profit  organization,  modify 
the  clause  by  deleting  from  paragraph 
(a)  the  words  "Subpart  31.2"  and 
substituting  for  them  "Subpart  31.7". 

37.  Section  1852.216-770  is  added  to 
read  as  follows: 

1852.216-770    AHowaMe  Cost  snd 
Psyment— NASA  Deviation. 

When  used  in  NASA  solicitations  and 
contracts,  the  first  sentence  of 
paragraph  (a)  of  the  clause  at  FAR 
52.216-7,  Allowable  Cost  and  Payment, 
shall  be  modified  to  read:  "The 
Government  shall  make  payments  to  the 
Contractor  when  work  progresses, 
approximately  30  days  after  receipt  of 
each  proper  invoice  or  voucher,  in 

amounts  determined  to  be  allowable 

*  «  •  ,* 

38.  Section  1852.231-71  is  added  to 
read  as  follows: 

1852.231-71    Date  Of  Incurrence  of  Costs. 

As  prescribed  in  1831.170,  insert  the 
following  clause  in  cost-reimbursement 
contracts  for  which  specific  coverage  of 
precontract  cost  is  authorized  in 
accordance  with  FAR  31.205-32. 

Date  of  Incurrence  of  Costs  (December  1984) 

The  Contractor  shall  be  entitled  to 
reimbursement  for  costs  incurred  in  an 
amount  not  to  exceed  $ on  or  after 


-  which,  if  incurred  after  this  contract 


had  been  entered  into,  would  have  been 
reimbursable  under  the  provisions  of  this 
contract. 

(End  of  clause) 
1852.232-78    (Amended] 

39.  Section  1852.232-78  is  amended  by 
revising  the  clause  date  to  read 
"DECEMBER  1984"  in  place  of  "APRIL 
1984"  and  by  adding  to  the  clause 
paragraph  (b)(2)(iv)  to  read  as  follows: 


1852.232-78    Payment  infennation. 

•        *        *        *        • 

(iv)  Recipient  Contractor's  account 
number. 

40.  Section  1852.235-72  is  added  to 
read  as  follows:  | 

1852.235-72    Plan  for  Nm*  Ttcftnology 
Reporting. 

As  prescribed  in  1835.070(c),  the 
contracting  ofTicer  shall  insert  the 
following  provision  in  any  solicitation 
for  any  contract  estimated  to  cost 
$2,500,000  or  more  if  such  contract  is 
also  to  contain  the  clause  at  1852.227-70. 
New  Technology,  unless,  in  consultation 
with  the  installation  New  Technology 
Officer,  the  contracting  officer 
determines  that  the  provision  is  not 
appropriate.  The  contracting  officer  may 
insert  the  provision  in  solicitations  for 
such  contracts  of  a  lesser  dollar  amount 
if  deemed  appropriate  after  consultation 
with  the  installation  New  Technology 
officer. 

Plan  for  New  Technology  Reporting 
(December  1984) 

The  offeror  shall,  in  the  proposal  in 
response  to  this  sohcitation,  provide 
estimates  of  the  cost  and  manpower 
requirements  to  perform  the  new  technology 
reporting  required  by  the  clause  at  1852.227- 
70.  New  Technology,  to  be  included  in  any 
resulting  contract.  In  addition,  if  selected  for 
negotiation,  the  Offeror  will  be  required  to 
submit  for  approval  prior  to  contract 
execution  a  detailed  plan  for  New 
Technology  Reporting  setting  forth  the 
manner  in  which  the  offeror  will  meet  the 
new  technology  reporting  requirements  of  the 
New  Technology  clause.  Such  plan  shall,  at  a 
minimum — 

(a)  Identify  the  speciPic  areas  of  technical 
effort  which  are  considered  likely  to  generate 
new  technology: 

(b)  Describe  the  means  by  which  project 
supervisory  and  technical  personnel  will  l>e 
advised  of  the  responsibilities,  details  and 
benefits  of  new  technology  reporting: 

(c)  Describe  the  procedures  to  be 
established,  maintained  and  followed  for 
review  of  the  effort  to  be  undertaken  for  the 
purposes  of  identification  and  reporting 
(disclosure)  of  new  technology  within  the 
time  periods  and  in  the  manner  prescribed  by 
the  New  Technology  clause; 

(d)  Describe  the  procedure  for  timely 
submission  of  the  interim  and  final  new 
technology  reports  required  by  the  New 
Technology  clause. 

(e)  Describe  the  procedures  for  (1)  selecting 
which  of  NASA's  New  Technology  clause  or 
other  patent  rights  clause  is  to  be  included  in 
each  sut>conlract  having  as  a  purpose  the 
conduct  of  experimental,  developmental, 
research,  design,  or  engineering  work,  and  (2) 
for  providing  prompt  notification  of  either  the 
award  of  such  subcontracts  or  a 
subcontractor's  refusal  to  accept  the  clause: 
and 

(f)  Identify  the  individual(s)  assigned 
substantial  and  specific  responsibilities  for 
ensuring  compliance  with  the  requirements  of 
the  New  Technology  clause,  as  well  as  their 


qualifications  and  organizational  placement 
to  discharge  these  responsibilities. 

(End  of  provision) 
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VETERANS  ADMINISTRATION 
48  CFR  Ch.  8 

Acquisition  Regulations 

AQENCV:  Veterans  Administration. 
action:  Final  rule. 

summary:  The  FAR  (Federal 
Acquisition  Regulation}  was  issued  to 
provide  a  uniform  acquisition  regulation 
system  pursuant  to  Executive  Order 
12352.  Federal  Procurement  Reforms.  In 
order  to  conform  to  the  new  acquisition 
regulation  system,  effective  April  1, 
1984,  the  VA  published  the  VAAR 
(Veterans  Administration  Acquisition 
Regulation),  which  implemented  and 
supplemented  the  FAR.  It  was  published 
as  an  interim  final  rule  on  March  29. 
1984  (49  FR  12582).  While  basically  the 
VAAR  is  a  recodification  of  the 
superseded  VA  Procurement  Regulation 
(Chapter  8,  Title  41.  CFR).  a  30-day 
comment  period  was  provided.  The 
document  confirms  the  interim  final  rule 
as  a  final  rule,  with  identified 
amendments. 

EFFECTIVE  DATE:  January  7. 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Chris  A.  Figg,  Chief,  Policy  Division, 
Office  of  Procurement  and  Supply  (91), 
Veterans  Administration,  810  Vermont 
Avenue,  NW.,  Washington.  D.C.  20420. 
(202)  38^2334. 

SUPPLEMENTARY  INFORMATION:  The  VA 
is  adopting  and  amending  the  VAAR 
(Veterans  Administration  Acquisition 
Regulations)  interim  final  rule  published 
in  the  Federal  Register  of  March  29. 1984 
at  49  FR  12582-12644,  and  the  proposed 
rule  amending  VAAR  Parts  819  and  852 
published  in  the  Federal  Register  on 
September  18. 1984  at  49  FR  36529- 
36531,  making  VAAR  a  final  rule  with 
this  publication.  In  both  rulemakings, 
interested  persons  were  given  30  days  in 
which  to  comment.  No  comments  were 
received  on  the  proposed  rule,  and  only 
one  comment  received  on  the  interim 
final  rule.  This  comment  is  discussed 
below.  Numerous  revisions  to  the 
interim  final  rule  were  recommended  by 
VA  contracting  activities  and  many  of 
these  are  being  adopted  in  this  final 
regulation. 

The  one  comment  received  on  the 
interim  final  rule  was  from  the  AACPP 
(Association  of  Asbestos-Cement  Pipe 
Producers).  The  association  objects  to 


the  VAAR  procurement  controls  on 
asbestos  contained  in  870.114.  One  of 
the  argiunents  posed  is  that  the  "VAAR 
should,  as  the  FAR  directs,  limit  agency 
acquisition  regulations  to  those 
necessary  to  implement  FAR  policies." 
This  argument  is  not  valid.  Agency 
supplements  to  the  FAR  are  intended  to 
supplement  as  well  as  implement  FAR 
provisions.  The  procurement  controls  on 
asbestos  are  contained  in  VAAR  Part 
870.  which  is  a  Part  supplement  to  the 
FAR.  Use  of  agency  supplemental 
provisions  are  authorized  by  the  FAR  to 
provide  agency-specific  guidance. 

The  AACPP  questions  the  authority  to 
"impose  public  health  policy  on  the  VA 
acquisition  process."  The  Administrator 
has  ultimate  agency  acquisition 
authority  pursuant  to  Section  213,  Title 
38.  U.S.C.  Other  contracting  officers  in 
the  VA  derive  contracting  authority 
from  the  Administrator  in  VAAR 
Subpart  801.6.  The  Administrator, 
therefore,  has  authority  to  limit  his 
delegation.  Furthermore,  the 
Administrator  has  responsibility  imder 
Part  VI — Acquisition  and  Disposition  of 
Property.  Title  38  U.S.C.  to  oversee  the 
acquisition  and  operation  of  medical 
facilities.  Title  38  U.S.C.  5006  states. 
".  .  .  the  Administrator  shall  be 
responsible  for  all  construction 
authorized  under  this  subchapter, 
including  .  .  .  approval  of  materials 
and  workmanship  supplies  pursuant  to  a 
constriction  contract." 

Finally,  one  of  the  primary 
responsibilities  of  the  Administrator  is 
the  provision  of  hospital  and  nursing 
home  care  to  eligible  veterans.  Inherent 
in  this  responsibility  is  providing  a 
health  care  environment  that  itself  is 
healthful.  EPA  findings  contained  in 
their  publication,  "guidance  for 
Controlling  Fiable  Asbestos-Containing 
Materials  in  Buildings."  March  1. 1983, 
include  the  following: 

"•  Exposure  to  airborne  asbestos, 
regardless  of  the  level,  involves  some 
health  risk". 

"•  The  potential  for  exposure  to 
airborne  asbestos  buildings  and  the 
associated  risk  of  asbestos — related 
disease  cannot  be  ignored.  The  decision 
whether  or  not  to  take  action  and  the 
selection  among  alternative  courses  of 
action  are  the  responsibility  of  the 
individual  building  owners." 
We  believe  our  controls  on  procurement 
of  asbestos  are  prudent.  While  not 
forbidding  its  use,  we  state  a  preference 
for  substitute  items  and  establish  an 
approval  mechanism  for  individual 
cases. 

In  addition  to  minor  and  editorial 
changes,  the  pertinent  revisions  made  to 
the  VAAR  interim  final  are  as  follows: 
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(1)  801.602(a].  Revised  to  clearly  state 
that  Government  Bills  of  Lading  are 
included  under  (he  contract  delegation 
and  to  clarify  that  contracting  authority 
flows  through  the  Agency  Procurement 
Executive. 

(2)  801.602-70(a)(4).  Revised  to  include 
legal  and  technical  review  requirements 
for  ADP  software  and  software  licensing 
agreement. 

(3)  801.670-14.  Revised  to  allow 
Service  Directors  in  VACO  Research 
and  Development  to  sign  letters  of 
agreement. 

(4)  801.680.  Revised  to  clarify  the 
types  of  controls  for  which  the  Inspector 
General  is  exempt. 

(5)  810.005(b).  Revised  to  adding 
control  of  "brand-name  or  equal" 
provision  and  to  prescribe  a  new  clause 
in  852.210-77. 

(6)  810.006(c](4).  Revised  to  eliminate 
reference  to  VA  Form  10-1365  which  has 
been  eliminated. 

(7)  814.201.  Revised  to  reference  FAR 
52.214-22  in  lieu  of  852.214-72  which  is 
being  deleted  as  unnecessary. 

(8)  814.407-8(a).  Revised  to  reduce  the 
time  allotted  the  contracting  office  to 
submit  the  pertinent  protest  file. 

(9)  815.204  and  815.211.  Revised  to 
correct  U.S.C.  citations. 

(10)  815.204(d)(1).  Revised  to  add  the 
definition  of  specialized  medical 
resources. 

(11)  815.207.  Revised  to  allow 
designation  of  twelve  contracting 
officers  within  the  Federal  Supply 
Schedule  Division  to  negotiate  contracts 
in  excess  of  the  small  purchase 
limitation. 

(12)  815.211  and  815.307.  Revised  to 
clearly  require  a  D&F  for  acquisitions  of 
experimental,  development  or  research 
work. 

(13)  819.803.  Added  to  specify  a  time 
limit  for  SBA  to  propose  an  acceptable 
8(a)  subc  antractor. 

(14)  819.804.  Added  to  specify  a  time 
limit  for  8(a)  contract  negotiations. 

(15)  819.806-2  and  819.806-4.  Added  to 
incorporate  an  approved  FAR  deviation 
to  allow  awarding  8(a)  contracts  if  the 
proposed  contract  price  is  considered 
fair  and  reasonable.  The  objectives  of 
the  8(a)  program  will  be  considered  in 
estimating  the  fair  market  price. 

(16)  Part  852.  Clauses  and  provisions 
are  differentiated. 

(17)  852.210-70.  Revised  to  reflect 
cancellation  of  VA  Specification  X-1711. 

(18)  852.210-73.  Revised  to  change 
refrigeration  from  10  degrees  to  0 
degrees. 

(19)  852.210-77.  "Brand-Name  or 
Equal"  provision  added.  FAR  did  not 
incorporate  this  provision.  The  VAAR 
incorporates  this  former  Federal 
Procurement  Regulation  Clause. 


(20)  852.214-72.  This  provision  is 
ehminated  as  unnecessary,  since  FAR 
52.214-22  covers  multiple  awards. 

(21)  852.236-77.  Revised  to  eliminate 
reference  to  the  availability  of 
specifications  in  the  Office  of 
Construction. 

(22)  852.236-64.  Revised  to  eliminate 
"^ogress  Chart"  requirement.  Bar 
graphs  are  being  prescribed  as  less 
cumbersome  and  more  useful. 

(23)  852.236-88.  Revisedjfo  clarify 
when  contractor  certificatJon  is  required 
for  claims  less  than  $500,000. 

(24)  852.236-89.  "Buy  American  Act" 
clause  added  to  provide  a  statement  of 
VA  general  policy  regarding  the  use  of 
foreign  construction  material. 

(25)  852.270-4.  Revised  to  prescribe 
the  commercial  Advertising  clause  for 
all  VA  contracts. 

I.  Executive  Order  12291 

Pursuant  to  the  memorandum  from 
David  Stockman,  Director,  Office  of 
Management  and  Budget,  to  Donald 
Sowie,  Administrator,  Office  of  Federal 
Procurement  Policy,  and  Christopher 
DeMuth,  Administrator,  Information  and 
Regulatory  Affairs,  dated  December  15, 
1983,  this  rule  is  exempt  from  Sections  3, 
4,  and  5  of  the  Executive  Order  12291. 

n.  Regulatory  Flexibility  Act  (RFA) 

Because  this  rule  does  not  come 
within  the  term  "rule"  as  defined  in  the 
RFA  (54  U.S.C.  601(2)),  it  is  not  subject 
to  the  requirements  of  that  Act.  In  any 
case,  this  change,  in  itself,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  48  CFR  Ch.  8 

Government  procurement. 

in.  Paperwork  Reduction  Act 

The  information  collection     • 
requirements  contained  in  819.7003  have 
been  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  section  3504(h)  of  the  Paperwork 
Reduction  Act  under  OMB  Control 
Number  2900-0445. 

Approved:  December  27, 1984. 

By  direction  of  the  Administrator. 
Everett  AJvarez,  Jr., 
Deputy  Administrator. 

The  interim  final  rule  published  on 
March  29, 1984.  at  49  FR  12582-12644  is 
hereby  adopted  as  final  rule  with  the 
following  changes: 

1.  The  authority  citation  for  Parts  801, 
802.  805,  810,  814.  815,  816,  819,  825,  829, 
836,  837,  842,  852,  853.  870  reads  as 
follows: 

Authority:  38  U.S.C.  210  and  40  U.S.C 
486(0). 


CHAPTER  8— VETERANS 
ADMINISTRATION 

2.  In  Chapter  8,  table  of  contents  is 
amended  by  correcting  Part  810  by 
changing  the  word  "DESCRIPTION"  to 
read  "DESCRIPTIONS ':  by  removing 
"PART  823";  and  by  amending  PART 
871  by  removing  the  words 
"EDUCATION  AND  REHABILITATION 
PROGRAMS"  and  inserting  the  words 
"VOCATIONAL  REHABILITATION 
AND  COUNSEUNG  PROGRAMS*. 

PART  801— VETERANS 
ADMINISTRATION  ACQUISITION 
REGULATIONS  SYSTEM 

3.  Section  801.301-70  is  amended  by 
revising  the  table  in  paragraph  (c)  to 
read  as  follows: 

80 1 .301  -70    Paperworic  Reduction  Act 
Requirements. 

«        *        *        •        • 

(c)  *  •  • 


801.602-70 

requirement 

execution 


46  CFR  pari  or  section  wtwra  idenufiad  and 


a09  504(d) _.. 

819  7003 

S36  906-71 

852  236-72 

852-236-79 

852-236-81  through  852.236-85.. 

852  236-86 

871.201-2.. 


CuTTvnl 

OMB 

control  NO' 


290O-O418 
2900-0445 
2900-0422 
2900-0422 
2900-0422 
290(M>422 
2900-0422 
2900-0416 


4.  Section  801.602  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

801.602    Contracting  officers. 

(a)  Except  as  othewise  provided  for 
by  law,  VA  regulations  and  these 
acquisition  regulations,  the  authority 
vested  in  the  Administrator  to  execute, 
award,  and  administer  contracts, 
purchase  orders,  and  other  agreements 
(including  interagency  agreements)  for 
the  expenditure  of  funds  involved  in  the 
aquisition  of  personal  property,  or 
services  (excluding  construction  and 
architect  engineer  service),  issuing 
Govenment  bills  of  lading,  and  for  the 
sale  of  personal  property,  is  hereby 
delegated  to  the  Agency  Procurement 
Executive.  The  Agency  Procurement 
Executive  further  delegates  the  authority 
contained  herein  to  those  employees  of 
the  Veterans  Administration  appointed 
or  designated  to  the  following  positions: 
***** 

5.  Section  801.602-70  is  amended  by 
adding  paragraphs  (a)(4)  (x)  and  (xi)  to 
read  as  follows: 


801.670.2    I 


801.670-12 
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Cwmn 

OMjB 

control  No. 


2900-0418 
2900-0445 
2900-0422 
2900-0422 
2900-0422 
2900-0422 
290(M>422 
2900-0410 


801.602-70    Legal/technical  review 
requirements  to  l>e  met  prior  to  contract 
execution 

(a)  *  *  * 

(4)  •  *  • 

(x)  Contracts  for  ADP  sdftware 
exceeding  $10,000. 

(xi)  ADP  software  licensing 
agreements  for  ADP  software  exceeding 
$10,000  (all  software  licensing 
agreements  require  technical  review). 


801.670.2    lAmendedl 

6.  in  801.670-2,  paragraph  (b)  is 
amended  by  removing  the  word 
"Director"  from  the  phrase  "Senior 

.  Project  Director  Supervi.sors". 

801.670-12    (Amended! 

7.  In  801.670-12.  paragraph  (b)  is 
amended  by  removing  the  word  "or", 
which  appears  after  the  words 
"designate  one  or  more",  and  inserting 
the  word  "of*. 

B.  In  801.670-14,  paragraph  (a)(9)  is 
revised  to  read  as  follows;  and 
paragraph  (c)  is  amended  by  inserting 
the  words  "of  this  section"  after  the 
words  "paragraphs  (a)  and  (b)". 

601.670-14    Letters  of  agreement 

(a)  •  •  •  I 

(9)  Directors,  Domiciliary  and  Medical 
Centers  and  Research  and  Development 
Service  Directors  authorized  to  sign  for 
the  Assistant  Chief  Medical  Director  for 
Research  and  Development  (limited  to 
obtaining  peer  review  of  research  (see 
837.270)). 

9.  In  801.660,  paragraph  (d)  is  Revised 
to  read  as  follows: 

801.680    Contracting  authority  of  the 
Inspector  General. 

(d)  Contracts  entered  into  under  the 
authority  of  paragraph  (a)  of  this  section 
are  subject  to  the  provisions  of  the 
Federal  Acquisition  Regulations.  In 
addition,  such  contracts  are  subject  to 
those  provisions  of  VAAR  which 
implement  and  supplement  the  FAR  on 
matters  other  than  those  stemming  from 
or  related  to  delegations  of  the 
Administrator's  contracting  authority 
(e.g.,  management  controls  and 
approvals  specified  in  Subpart  637.2  will 
not  apply  to  contract  actions  under  the 
contract  authority  of  the  Inspector 
General). 


PART  802— DEFINITIONS  OF  WORDS 
AND  TERMS 

802.100    [Amended] 

10.  Section  802.100  is  amended  by 
inserting  the  word  "the"  after  the  words 
"head  of. 

PART  803— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

803.409    (Amended] 

11.  In  603.409,  paragraph  (b)  is 
amended  by  removing  the  word  "head" 
and  inserting  the  word  "heads". 

PART  805— PUBUCIZING  CONTRACT 
ACTION 

12.  In  805.207,  the  introductory  text  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

805.207    Preparation  and  transmittal  of 
synopses. 

(a)  Synopses  of  proposed 
procurements  will  be  forwarded  to  the 
Department  of  Commerce  for 
publication  in  the  CBD  (Commerce 
Business  Daily)  via  teletype  VADATS 
(Veterans  Administration  Data 
Transmission  System). 


PART  808— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

808.307-70    (Amended] 

13.  Section  608.307-70  is  corrected  by 
changing  the  word  "consumated"  to 
read  "consummated". 

PART  809— CONTRACTOR  , 
QUALIFICATIONS 

809.403    (Amended] 

14.  Section  809.403,  is  corrected  by 
changing  the  word  "submission"  to  read 
"submissions". 

809.406-3    [Amended] 

15.  In  609.406-3,  paragraph  (a)  is 
amended  by  removing  the  word 
"recommendations"  and  inserting  the 
words  "a  recommendation":  and 
paragraph  (b)(3)  is  corrected  by 
changing  the  word  "finding"  to  read 
"findings". 

809.508-2    (Amended] 

16.  Section  809.508-2  is  amended  by 
removing  the  word  "solicitation"  and 
inserting  the  word  "solicitations". 

PART  810— SPECIFICATIONS, 
STANDARDS  AND  PURCHASE  ORDER 
DESCRIPTIONS 

17.  In  810.005,  paragraph  (b)  is  revised 
to  read  as  follows: 


810.005  Management  of  purchase 
descriptions. 

*        •        *        •        * 

(b)  Invitation  for  bids,  "brand  name  or 
equal"  descriptions.  The  invitation  for 
bids  or  request  for  proposals  on 
mechanical  equipment  using  "brand 
name  or  equal"  purchase  descriptions 
will  contain  the  service  data  manual 
clause  (852.210-70)  and  guarantee  clause 
(852.210-71)  and  the  brand  name  or 
equal  provisions  (652.210-77).  Use  of 
brand  name  or  equal  description  will  be 
used  only  when  formal  Government 
specification  or  commercial  item 
descriptions  are  not  available  or  cannot 
be  developed  in  a  timely  manner.  The 
contract  file  will  be  documented 
explaining  the  need  for  use  of  a  brand 
name  or  equal  description. 

16.  In  810.006,  paragraphs  (a)  and  (c) 
are  amended  by  removing  the  amount 
"$10,000"  and  inserting  the  words  "the 
small  purchase  limitation":  paragraph 
(c)(4)  is  revised  to  read  as  follows:  and 
paragraph  (e)  is  amended  by  removing 
the  reference  "806.75"  and  inserting 
"808.6". 

810.006  Using  specifications  and 
standards. 


(c)  •  *  • 

(4)  Contract  terms  and  conditions 
governing  the  procurement  of 
subsistence  items  are  listed  in  the 
Federal  Hospital  Subsistence  Guide  and 
IMPS.  These  provisions  shall  be  made  a 
part  of  each  solicitation  for  such  items 
when  applicable. 


8ia011    [Amended] 

19.  Section  610.011  is  amended  by 
removing  the  paragraph  designation 
"(a)"  and  by  removing  the  colon  ":"  after 
the  word  follows  and  inserting  a  period 
"."  in  its  place. 

PART  814— FORMAL  ADVERTISING 

814.201    [Amended] 

20.  In  614.201.  paragraph  (e)(2)  is 
amended  by  removing  the  word  "or" 
and  inserting  the  word  "an":  and 
paragraph  (f)(2)  is  amended  by  removing 
the  words  "Aggregate  Award"  clause 
set  forth  in  652.214-72'  and  inserting  the 
words  "provision  set  forth  in  FAR 
52.214-22". 

814^2    [Amended] 

21.  Section  614.302  is  corrected  by 
changing  the  word  "addresses"  to  read 
"addressee". 
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•14.402    lAmcndtdl 

22.  In  814.40Z  paragraph  (b)  is 
corrected  by  changing  the  word  "bids" 
to  read  "bid". 


•14.407-«    (Amcndcdl 

23.  In  814.407-8.  paragraph  (a)  is 
amended  by  removing  the  number  "10" 
and  inserting  the  number  "5":  paragraph 
(d)(1)  is  amended  by  removing  the 
words  "to  the  Director,  Office  of .  .  . 
Comptroller  General"  and  inserting  the 
words  "as  prescribed  in  paragraph  (b)  of 
this  section". 

PART  815— COMTRACTING  BY 
NEGOTIATION 

Subpart  815.1— (Ajnendedj 

24.  In  Part  815.  Subpart  815.1  is 
amended  by  removing  the  word 
"Negotiations",  in  the  title,  and  inserting 
the  word  "Negotiation". 

25.  In  815.204.  paragraph  (b)  is 
amended  by  removing  the  citation  "FAR 
15.204"  and  inserting  the  citation  "41 
U.S.C.  252(c)(4)":  and  paragraph  (d)(1)  is 
revised  to  read  as  follows: 

•1S.204    Personal  or  professional  sarvlcas. 

•  •  •  •  • 

(d)  •  •  • 

(1)  The  mutual  use.  or  exchange  of 
use.  of  specialized  medical  resources 
(whether  equipment,  space  or  personnel, 
which,  because  of  cost  limited 
availability,  or  unusual  nature,  are 
either  unique  in  the  medical  community 
or  are  subject  to  maximum  utilization 
only  through  mutual  use)  when  such  a 
contract  will  obviate  the  need  for  a 
similar  resource  to  be  provided  in  a 
Veterans  Administration  facility:  or 

•  •        •        •        • 

26.  Section  815.207  is  amended  by 
revising  paragraph  (c)(5)  to  read  as 
follows: 

•15.207    Medicines  or  medical  supplies. 

•  •         *         •         • 

(c)  *  •  * 

(5)  Four  contracting  offices  for  each 
Marketing  Division  when  so  designated 
by  the  Marketing  Division  Chief. 
(Twelve  contracting  officers  may  be  so 
designated  by  the  Chief.  Federal  Supply 
Schedule  Division.) 

27.  Section  815.211  is  revised  to  read 
as  follows: 

•  1 5.2 11    Experimental,  developmental,  or 
research  worti. 

Research  authorized  to  be  conducted 
by  the  Veterans  Administration,  in 
accordance  with  the  provisions  of  Title 
38.  United  States  Code,  will  be 
negotiated  under  the  authority  of  41 
U.S.C.  252(c)(ll)  (except  prosthetics 
research  authorized  by  38  U.S.C.  4101 


will  be  negotiated  under  the  authority  of 
41  U.S.C.  252(c)(15).  regardless  of  the 
dollar  amount.  Such  acquisitions  will 
require  a  determination  and  findings 
and  will  be  processed  as  prescribed  in 
815.307. 


•lS.M>4-70    (Amended! 

28.  Section  815.804-70  is  amended  by 
removing  the  words  ".  Office  of  Audit 
(52)."  and  inserting  the  words  "for 
Policy.  Planning  and  Resources  (53). '. 

PART  816— TYPES  OF  CONTRACTS 

•16.102    (Amended) 

29.  In  816.102.  paragraph  (a)(2)  is 
amended  by  adding  the  word  "Subpart" 
after  the  words  "See  817.202  and  FAR". 

•K.603    (Amended! 

30.  Section  816.603  is  amended  by 
removing  the  words  "or  staff  office 
head"  and  inserting  the  words  "head  or 
staff  office  director". 

PART  819— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

31.  Part  819  is  amended  by  revising 
the  entries  for  Subpart  819.8  and  by 
adding  the  entries  for  Subpart  819.70  in 
the  table  of  contents  to  read  as  follows: 

Subpart  •19.S— Contracting  WHb  ttto  SmaN 
Buainess  Administration  (The  •<a)  Program) 

Sec. 

819.801     General. 

819.803  Selecting  acquisitions  for  the  8(ii) 
progr.'im. 

819.804  Agency  evaluation  of  the  Small 
Business  Administration's  request  for  a 
commitment. 

819.806-2    Estimating  the  current  fdir  market 

price. 
819.806-4    Funding  business  development 

expense. 
819.807-70    Commitments  of  the  Office  of 

Construction's  funded  projects  for  the  8 

(a)  program. 
819.809-70    Procurement  of  supplies. 

services,  and  research  and  development. 
819.809-71     Procurement  of  construction. 

Subpart  819.70— Veterans-Owned  and 
Operated  Small  Business 

819.7001  Policy. 

819.7002  Definition. 

819.7003  Procedure. 

819.7004  Waiver  of  the  use  of  Vietnam  era 
or  disabled  veterans-owned  firms. 

•19.202-70    (Amended) 

32.  In  819.202-70.  paragraph  (m)  is 
amended  by  removing  the  words  "an 
opportunity  and  reasonable  time"  and 
inserting  the  words  "ten  (10)  working 
days",  and  by  removing  the  words  "with 
a  reasonable  time  allowed"  and 
inserting  the  words  "for  ten  (10)  working 
days";  and  paragraph  (n)  is  amended  by 
inserting  the  words  "within  five  (5) 


working  days"  after  the  words  'notifies 
the  SBA",  and  by  removing  the  words 
"to  the  Assistant  Regional  .  .  .  take 
place"  and  inserting  the  words  "in 
accordance  with  FAR  19.705-6". 

33  Section  819.502-2  is  amended  by 
revising  paragraphs  (a),  introductory 
text  and  paragraph  (d)  to  read  as 
follows  and  by  removing  paragraphs  (b) 
(3)  and  (4): 

•19.502-2    Total  set-asides. 

(a)  When  a  total  small  business  set- 
aside  is  made,  one  of  the  following 
statements,  as  applicable,  will  be 
included  in  the  solicitation  for  bids: 

e  •  •  •  • 

(d)  All  proposed  procurement  for 
construction  anticipated  to  cost  between 
$10,000  and  $3  million  and  all  proposed 
procurements  for  architect-engineer 
services  construction  projects  of  $3 
million  and  less  will  be  considered  as 
though  SBA  had  initiated  a  set-aside 
request.  Determinations  of  the  need  to 
deviate  from  this  policy  made  by  the 
head  of  a  contracting  activity  will 
require  review  by  the  Director.  Office  of 
Small  and  Disadvantaged  Business 
Utilization. 

34.  Section  819.502-3  is  revised  to  read 
as  follows: 

•19.502-3    Partial  set-asides. 

When,  in  accordance  with  the 
provisions  of  FAR  19.502-3.  it  is 
determined  that  a  particular 
procurement  will  be  partially  set  aside 
for  exclusive  small  business 
participation  or  small  business/labor 
surplus  participation,  the  solicitation  for 
bids  will  have  appropriate  product  or 
service  classification,  appropriate  size 
standard  and  whichever  of  the  following 
statements  is  applicable,  placed  on  the 
face  page: 

(a)  Notice  of  partial  set-aside  for  small 
business  concerns  located  in  labor 
surplus  areas,  page  — ,  applies  to  Item  — 
through  Item  —  in  this  solicitation. 

(b)  Notice  of  partial  small  business 
set-aside,  page  — .  applies  to  Item  — 
through  Item  —  in  this  solicitation. 

35.  Section  819.801  is  amended  by 
revising  paragraphs  (b)  and  (d)  to  read 
as  follows: 

•19.001    General. 

*         •         •         *         * 

(bj  When  it  is  determined  that  the 
requirements  of  the  Veterans 
Administration  are  appropriate  for 
inclusion  in  this  program,  the 
contracting  officer  will  make  this  fact 
known  to  proper  officials  of  the  SBA 
regional  office  servicing  his/h^r  area. 
However,  when  projects  funded  from 
minor  construction  appropriation 
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(between  $400,000  and  $2  million)  are 
proposed  for  8(a)  acquisition,  the 
Director.  OSDBU  (Ofrice  of  Small  and 
Disadvantaged  Business  Utilization) 
(005C),  shall  be  contracted  by  telephone 
or  notified  in  writing  in  order  to  afford 
the  OSDBU  an  opportunity  to  identify 
possible  8(a)  sources  prior  to  apprising 
SBA  officials.  If  the  certification 
required  by  paragraph  (a)  of  this  section 
is  received,  the  Veterans  Administration 
contracting  officer  will  secure  from  SBA 
the  name(s)  and  location(s)  of  their 
8ubcontractor(s)  and  the  unit  price(s)  to 
be  paid.  Should  these  prices  be  within  a 
range  acceptable  to  the  Veterans 
Administration,  the  contracting  officer 
will  notify  SBA  of  acceptance. 


(d)  In  addition  to  meeting  the 
requirements  of  801.602-70,  contracting 
officers  will  secure  cost  and  pricing  data 
prescribed  in  FAR  15.804-2  and  815.804- 
2  when  negotiating  contracts  under  the 
SBA  8(a)  program.  Contracting  officers 
will  request  an  audit  in  accordance  with 
815.805-5  on  proposals  in  excess  of 
$500,000  before  negotiating  any  contract 
or  modification. 

36.  Subpart  819.8  is  amended  by 
adding  819.803.  819.804,  819.806-2  and 
819.806-4  to  read  as  follows: 

•19.803    Selecting  acquisitions  for  ttM  8(a) 


cer  1 


The  contracting  officer  will  specify  in 
writing  the  time  limit  for  SBA  to  propose 
an  acceptable  8(a)  subcontractor.  The 
time  limit  should  be  between  30  and  45 
days,  but  may  be  extended  by  the 
contracting  officer.        i 

819.804    Agency  evaiuation  of  ttw  Small 
Business  Administration's  request  for  a 
commitmenL 

(a)  The  contracting  officer  will  notify 
SBA  in  writing  of  the  time  limit  for 
contract  negotiations  in  accordance  with 
FAR  19.804(b).  The  time  limit,  as  a 
minimum,  should  be  45  days,  but  may  be 
extended  by  the  contracting  officer. 

819.808-2    Estimating  ttte  current  fair 
market  price.  i 

(a)  VA  contracting  officers  will 
consider  the  objectives  of  the  8(a) 
program  in  developing  the  estimate  of 
fair  market  price,  i.e.,  the  estimate  will 
be  what  is  considered  a  fair  and 
reasonable  price  for  the  commodity  or 
service  to  be  obtained.  However,  it  will 
not  necessarily  be  the  lowest  price  that 
might  be  expected  on  the  open  market. 

(b)  This  section  has  been  promulgated 


as  a  deviation  to  the  FAR  as  provided 
by  FAR  Subpart  1.4. 

819.806-4    Funding  business  development 
expense. 

(a)  The  following  officials  may 
determine  that  a  proposed  8(a)  contract 
price,  while  exceeding  the  estimated  fair 
market  price  developed  in  accordance 
with  819.806-2,  is  fair  and  reasonable 
and  appropriate  for  contract  award: 

(1)  Medical  Centers — Director. 

(2)  Major  and  Minor  Construction 
Projects — Director.  Office  of 
Construction. 

(3)  VA  Central  Office— Director, 
Office  of  Procurement  and  Supply  (90A), 
in  consultation  with  requestor. 

(4)  Headstones  and  markers  (801.670- 
13)— Chief  Memorial  Affairs  Director. 

(b)  If  a  proposed  8(a)  contract  price  is 
not  considered  fair  and  reasonable 
pursuant  to  paragraph  (a)  of  this  section, 
the  contracting  officer  will  contact  the 
Director,  Office  of  Small  and 
Disadvantaged  Business  Utilization,  for 
guidance. 

(c)  This  section  has  been  promulgated 
as  a  deviation  to  the  FAR  as  provided  in 
FAR  Subpart  1.4. 

37.  PART  819  is  amended  by  adding 
Subpart  819.70  to  read  as  follows: 

Subpart  819.70— Veteran-Owned  and 
Operated  Small  Business 

819.7001  Policy. 

(a)  Pub.  L  93-237  amended  the  Small 
Business  Act  by  directing  SBA  to  give 
"special  consideration"  to  veterans  of 
the  Armed  Forces  in  all  SBA  programs. 
Consistent  with  and  in  furtherance  of 
that  statute,  it  is  the  policy  of  the 
Veterans  Administration  to  encourage 
participation  by  Vietnam  era  and 
disabled  veteran-owned  and  operated 
small  businesses  in  VA  acquisitions. 

(b)  All  VA  facilities  having 
procurement  requirements  for  which 
Vietnam  era  veteran-owned  small 
businesses  and  disabled  veteran-owned 
small  businesses  are  known  sources, 
will  taken  affirmative  action  to  solicit 
these  firms  and  assist  them  in 
participating  in  VA  acquisition 
opportunities. 

819.7002  Definition. 

A  Vietnam  era  veteran-owned  small 
business  or  a  disabled  veteran-owned 
small  business  is  a  small  business  that 
is  at  least  51  percent  owned  by  such  a 
veteran  who  also  controls  and  operates 
the  business.  Control  in  this  context 
means  exercising  the  power  to  make 
policy  decisions.  Operate  in  this  context 
means  actively  involved  in  day-to-day 
management.  For  purposes  of  this 
definition,  eligible  veterans  include: 


(a)  Vietnam  era  veterans  who  served 
for  a  period  of  more  than  180  days,  any 
part  of  which  was  between  August  5. 
1964  and  May  7, 1975  and  were 
discharged  other  than  dishonorably. 

(b)  Disabled  veterans  of  any  era  with 
a  minimum  compensable  disability  of  30 
percent;  or  a  veteran  of  any  era  who 
was  discharged  for  disability. 

819.7003  Procedure. 

(a)  As  part  of  each  procurement 
action  involving  other  than  small 
purchase  procedures,  VA  contracting 
offices  shall  request,  through  Small 
Business  Administration,  Procurement 
Automated  Source  System  (PASS),  a 
listing  of  Vietnam  era  veteran-owned 
contractors  capable  of  meeting  the 
requirements  of  the  particular 
solicitation.  Firms  identified  on  the 
PASS  list  shall  be  included  on 
solicitation  mailing  lists,  shall  be 
incorporated  in  the  contract  file  and 
shall  be  subject  to  audit.  The  Veteran- 
owned  business  representation  in 
852.219-70  shall  be  included  in  all 
solicitations  and  to  each  request  for 
quotations. 

(b)  To  further  identify  disabled 
veteran-owned  businesses,  each 
contracting  activity  shall  formulate  local 
plans  to  identify  such  firms  and  to 
include  them  on  the  facility  solicitation 
mailing  lists.  State  and  local 
employment  agencies  and  veterans' 
councils  are  potential  sources  for  this 
information.  In  addition,  the  Department 
of  Labor  and  the  Vietnam  Veterans 
Leadership  Conference  (a  unit  of 
ACTION)  are  provided  the  PASS  list  for 
use  in  employment  assistance  efforts  for 
Vietnam  era  and  disabled  veterans. 

819.7004  Waiver  of  ttie  use  of  Vietnam  era 
or  disabled  veterans-owned  firms. 

It  is  the  policy  of  the  VA  to  provide 
Vietnam  era  and  disabled  veteran- 
owned  firms  an  opportunity  to 
participate  in  the  acquisition  process.  A 
contracting  office  wishing  to  waive  this 
policy  for  a  particular  procurement  over 
$10,000  must  first  process  a  VA  Form 
07-2268  or  90-2288.  The  contracting 
officer  must  clearly  document  on  VAF 
07-2268  or  90-2268  the  reasons  that 
eligible  veteran-owned  firms  are  not 
intended  to  be  solicited  or  quotations 
sought  for  the  particular  procurement. 
Exempt  from  this  reporting  requirement 
are  SBA  8(a)  acquisitions  and  Labor 
Surplus  Area  set-asides. 

PART  823-{REMOVEO] 

38.  Part  823  is  removed. 
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PART  •2S— FOREIGN  ACQUtSITION 


S25.102-70    lAnwndMll 

39.  In  825.102-70.  paragraph  (b)  U 
amended  by  removing  the  word 
"construction". 

40.  In  825.202-70,  paragraph  {cj  is 
amended  by  removing  the  word  "above" 
and  inserting  the  words  **of  this 
section":  and  paragrapl-  (d)  is  added  to 
read  as  follows: 


825.202-7S 
States. 


NonflvSMBbiMty  %i  tiM  Unltsrf 


(d)  Each  solicitation  will  iivJude  the 
clause  speciHed  in  852.236-0%  This 
provision  reflects  the  general  p.)licy  of 
not  authorizing  nondomestic  materials 
on  VA  construction  contracts. 

PART  829— TAXES 

829.270-2    lAiiMnc!-}d| 

41.  In  829.270-2,  paragraph  (b)  is 
amended  by  removing  the  word  "head** 
and  inserting  the  word  "director". 

PART  836-CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

836.302    lAnwndedl 

42.  Section  836.302  is  amended  by 
removing  the  word  "An"  and  inserting 
the  word  "A"  at  the  beginning  of  the 
paragraph. 

836.371    lAmendmll 

43.  In  836.J71,  paragraph  (a)  is 
amended  by  removing  the  word  "of*, 
which  appears  after  the  words  "SF 1442 
serves  that  purpose",  and  inserting  the 
word  "for". 

PART  837-SERVICE  CONTRACTING 

837.104    lAmendMll 

44.  In  ar  104.  paragraph  (a)  is 
amenled  by  inserting  the  words  "VA 
Manii cil"  h ';ore  the  word  "MP-S**. 

837.20S    lAm«nd«dl 

43.  In  837.205.  paragraph  (cMl)  is 
amended  by  removing  the  reference 
"837.205-70'  and  inserling  "837.270"; 
paragraph  (cl(2)  is  amended  by 
removing  the  word  "head"  and  inserting 
the  word  "director";  and  paragraph 
(d)(3!  is  amended  by  removing  "Reports 
Control  Symbol  91-4"  and  insertmg 
"Reports  Control  Symbol  90-0411  *. 

837.270    (AiiMnded) 

46.  In  837.270.  paragraph  (d)  is 
amended  by  inserting  the  word  "this" 
after  the  words  "in  Appendix  A  of. 

837.271-3    lAmcndMll 

47.  In  837.271-3,  paragraph  |aM2)  is 
corrected  by  removing  the  word  "of* 
after  the  words  "Work  involved  is  or. 


837.27V-4    lAwiKkil  852.21»-70    Veteran-owned  nmall  business. 

48.  In  837.271-4,  paragraph  (a)  is  ..... 

ameiuled  by  inserting  the  words  "al  this  852.230-70    Clauses  and  provfstons  for  fixed- 

subpart"  after  the  words  "Appendix  A".  P"«*  conatmction  ctmlracta. 

Appendix  AHAm«ded|  '^^^    *Buy /menc^a  A.... 

49.  In  Subpart  837.2.  Appendix  A,  ..... 

number  21  is  amended  by  remov ing  the  852.247-70    Transportation  provision  for  bid 

words  "FPMR  Subpart  101-38.47"  and  evaliiatioA. 

inserting  the  words  "FIRMR  Subpart  .        .        •        .        • 

201-36.4r*.  57  Section  852.101  U  revised  to  read 

837.7M3    lAi— ndsdT  as  follows: 

50.  In  837.7003.  paragraphs  tbM5),  (dj,  852.101    Using  Part  852. 

and  (e)  are  amended  by  adding  the  n    .  oc^             »              i          .  i 

word.  "VA  Department  of  Medicine  and  ^^'.^^  pre^scr.bes  supplementel 

Surgery  Manual"  before  the  words"  M-  P™^'^"*^*  <^  ^^^^^'  "'^.^^- 

1  Parti"  rroviston  and  clause  numbering  are  as 

prescribed  in  FAR  52.101  |e.g. 

837J004    (AaMOdadl  supplementary  Architect-Engineer  and 

51.  in  837.7001  paragraphs  (b)  and  (c)  Construction  clauses  are  numbered 
are  amended  by  removing  the  words  852.236-70.  852.236-71,  etc.). 

"head  of  the  station"  and  inserting  in  Suho«rt  •«  9— r  Am<K»terfi 

their  place  "station  director".  Subpart  852.2— (Afflenttetf] 

837.7005    I  Amended  1^  58.  Subpart  85Z2  is  amfcnded  by 

52  Se  f      837  7005              d  dh  adding  the  date  "(November  1984)"  after 

removing  the  word    of -3  appear,  [he  provision  or  clause  titles  that  appear 

after  thTwords  "under  the  direct  care"  ^?,',i!l'^^^/i'"^f  I^f  "\^''' 

„    J  .          ..       ,1              J  ..     ..          11  oo2. 270-72, 852.210-73,  8o2.23o-73, 

Tni^no  r       -T^n    °'J!     .)  852.238-64.852.236-88.852.270-1 

mserting  the  words    Department  of  ^n  o  u      .  oi^o  ^  ■    r    .l              j  j 

Veterans  Benefits"  before  the  words  .   ^^^"''P"'  !?"  '?a     m  fclT"! 

"Manual  M->7-l"  by  addmg  the  date    (April  1984)    after 

the  provision  or  clause  titles  that 

PART  842 — CONTRACT  appears  in  the  following  sections: 

ADMINISTRATION  852.203-70.  852.208-70,  852.209-70. 

852.210-74.  852.210-75,  852.211^-76, 

842.000    (Amendedl  852.212-70.852.214-70,852.214-71. 

53.  Section  842.000  is  amended  by  852.214-73,  852.216-7a  852.222-7a 
removing  the  word  "paragraph".  852.228-7a  852.229-70,  852.229-71. 
iLMim  lA...^..^^  852.236-71.852.236-72.852.236-74, 
842.102    {Amendedl  852.236-75.852.236-78,852.236-77. 

54.  In  842.102,  paragraph  (b)  is  852.236-78. 852.236-79,  852.238-8a 
amended  by  removing  the  word  "head"  852.236-81,  852.236-82,  852.236-83» 
and  inserting  the  word  "director",  and  852.236-85.  852.236-86,  852.236-87. 
by  removing  the  reference  "801.602-  852.237-70,  852.237-71,  852.247-70. 
72(a)(3)|^  and  insertiijg  "801.602-  852.270-1.  852.270-2,  852.270-3,  852.271- 
70(a)(4)~.  70.  852.271-71,  852.271-72.  852.271-73, 
842.202    (Amended)  852.271-74.852.271-75. 

55.  Section  842.202  is  amended  by  852.203-70    (Amended) 
removing  the  word  "head"  and  inserting  go.  In  852.203-7a  the  introductory 
the  word  "director  ;  by  remov  ing  the  paragraph  is  amended  by  removing  the 
reference  -801.602-70(aK5) "  and  ^^^d  "certificabon"  and  inserting  the 
mserting    8O1.602-70(a)l6)":  and  by  ^^^rd  "provision";  and  by  removing  the 
removing  the  reference  "FAR  30-101 "  ^ord  "Clause",  which  appears  at  the 
and  inserting  "FAR  30.401".    ^  gnd  of  the  clause,  and  inserting  the  word 
PART  852— SOLICITATION  "Provision". 

PROVISIONS  AND  CONTRACT  852.208-70    (Amendedl 

CLAUSES  gj  ,j,  852.206-70,  the  introductory 

56.  The  table  of  contents  to  Subpart  paragraph  and  the  end  of  the  clause  are 
852.2  is  amended  by  revising  and  adding  amended  by  removing  the  word 

the  following  entries:  "clause"  and  inserting  the  word 

Subpart  852.2— Texts  of  Provtsions  and  provision  . 

Ommm  852.209-70    (Amcndtd) 

*        *        *        *  62.  Section  852.209-70  is  amended  by 

852.210-77    Brand  name  er  equal.  removing  the  word  "representation"  in 

*****  the  introductory  paragraph  and  inserting 
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the  word  "provision",  and  by  removing 
the  word  "Clause",  which  appears  at  the 
end  of  the  clause,  and  inserting  the  word 
"Provision". 

63.  Section  852.210-70  is  revised  to 
read  as  follows: 

852.210-70    RaquirMTMnU  for  operating 
■nd  maintensnc*  manuals. 

(a)  Solicitations  and  requests  for 
proposals  for  technical  medical  and 
other  technical  equipment  and  devices 

.  issued  by  a  field  facility  will  normally 
require  the  contractor  to  provide 
operating  and  maintenance  manuals. 

(b)  The  purpose  of  the  requirement  is 
for  the  manufactuifer  to  provide  the 
Veterans  Administration  a  manual  or 
groups  of  manuals  that  will  allow  the  in- 
house  repair  of  the  equipment 
purchased.  Unless  the  facility  Chief, 
Engineering  Service,  indicates  that  such 
service  manuals  are  not  needed,  each 
invitation  for  bid  or  request  for  proposal 
for  technical  medical  or  other  technical 
equipment  and  devices  will  include  the 
following  clauses  for  operating  and 
maintenance  manuals: 

Servica  DaU  Manual  (Noveaiber  1984) 

(a)  llie  successful  bidder  will  supply 
operation/service  (maintenance)  manuals 
with  each  piece  of  equipment  in  the  quantity 
speciHed  in  the  solicitation  and  resulting 
purchase  order.  As  a  minimum,  the  manual(s) 
shall  be  l>ound  and  equivalent  to  the 
manual(s)  provided  the  manufacturer's 
designated  field  service  representative  as 
well  as  comply  with  all  the  requirements  in 
paragraphs  (b)  through  (i)  of  this  clause. 
Sections,  headings  and  section  sequence 
identified  in  (b)  through  (i)  of  this  clause  are 
typical  and  may  vary  between 
manufacturers.  Variances  in  the  sections, 
headings  and  section  sequence,  however,  do 
not  relieve  the  manufacturer  of  his 
responsibility  in  supplying  the  technical  data 
called  for  therein. 

(b)  Title  Page  and  Front  Matter— The  title 
page  shall  include  the  equipment 
nomenclature,  model  number,  effective  date 
of  the  manual  and  the  manufacturer's  name 
and  address.  If  the  manual  appHes  to  a 
particular  version  of  the  equipment  only,  the 
title  page  shall  also  list  that  equipment's 
serial  number.  Front  matter  shall  consist  of 
the  Table  of  Contents.  List  of  Tables.  List  of 
Illustration  s  and  a  frontispiece  (photograph 
or  line  drawing)  depicting  the  equipment. 

(c)  Section  I,  General  Description — This 
section  shall  provide  a  generalized 
description  of  the  equipment  or  devices  and 
shall  describe  its  purpose  or  intended  use. 
Included  in  this  section  will  be  a  table  listing 
all  pertinent  equipment  specifications,  power 
requirements,  environmental  limitations  and 
physical  dimensions. 

(d)  Section  II.  Installation—Section  II  shall 
provide  pertinent  installation  information.  It 
shall  list  all  input  and  output  connectors 
using  applicable  reference  designators  and 
functional  names  as  they  appear  on  the 
equipment.  Included  in  this  listing  will  be  a 
brief  description  of  the  function  of  each 


connector  along  with  the  connector  type. 
Instructions  shall  be  provided  as  to  the 
recommended  method  of  repacking  the 
equipment  for  shipment  (packing  material, 
labeling,  etc.). 

(e)  Section  III.  Operation — Section  III  will 
fully  describe  the  operation  of  the  equipment 
and  shall  include  a  listing  of  each  control 
with  a  brief  description  of  its  function  and 
atep-by-8tep  procedures  for  each  operating 
mode.  Procedures  will  use  the  control(8) 
nomenclature  as  it  appears  on  the  equipment 
and  will  be  keyed  to  one  or  more  illustrations 
of  the  equipment.  Operating  procedures  will 
include  any  preoperational  checks, 
calibration  adjustments  and  operation  tests. 
Notes,  cautions  and  warnings  shall  be  set  off 
from  the  text  body  so  they  may  easily  be 
recognizable  and  will  draw  the  attention  of 
the  reader.  Illustrations  should  be  used 
wherever  possible  depicting  equipment 
coiuiections  for  test,  calibration,  patient 
monitoring  and  measurements.  For  large, 
complex  and/or  highly  versatile  etiuipment 
capable  of  many  operating  modes  and  in 
other  instances  where  the  Opteration  Section 
is  quite  large,  operational  information  may  t>e 
bound  separately  in  the  form  of  an  Operators 
Manual.  "The  providing  of  a  separate 
Operators  Manual  does  not  relieve  the 
supplier  of  his  responsibility  for  providing  the 
minimum  acceptable  maintenance  data 
specified  herein. 

Where  applicable,  flow  charts  and 
narrative  descriptions  of  software  shall  be 
provided.  If  programming  is  either  built-in 
and/or  user  modifiable,  a  complete  software 
listing  shall  be  supplied.  Equipment  items 
with  software  packages  shall  also  include 
diagnostic  routines  and  sample  outputs. 
Submission  information  shall  be  given  in  the 
Maintenance  Section  to  identify  equipment 
malfunctions  which  are  software  related. 

(f)  Section  IV,  Principles  of  Operation — 
This  section  shall  describe  in  narrative  form 
the  principles  of  operation  of  the  equipment. 
Circuitry  shall  be  discussed  in  sufficient 
detail  to  be  understood  by  technicians  and 
engmeers  who  possess  a  working  knowledge 
of  electronics  and  a  general  familiarity  with 
the  overall  application  of  the  devices.  The 
circuit  descriptions  should  start  at  the  overall 
equipment  level  and  proceed  to  more  detailed 
circuit  descriptions.  The  overall  description 
shall  be  keyed  to  a  functional  block  diagram 
of  the  equipment.  Circuit  descriptions  shall 
be  keyed  to  schematic  diagrams  discussed  in 
paragraph  (i)  below,  it  is  recommended  that 
for  complex  or  special  circuits,  simplified 
schematics  should  be  included  in  this  section. 

(g)  Section  V.  Maintenance — The 
maintenance  section  shall  contain  a  list  of 
recommended  test  equipment,  special  tools, 
preventive  maintenance  instructions  and 
corrective  information.  The  list  of  test 
equipment  shall  l>e  that  recommended  by  the 
manufacturer  and  shall  be  designated  by 
manufacturer  and  model  number.  Special 
tools  are  those  items  not  commercially 
available  or  those  that  are  designed 
specifically  for  the  equipment  being  supplied. 
Sufficent  data  will  be  provided  to  enable 
their  purchase  by  the  Veterans 
Administration.  Preventive  maintenance 
instructions  shall  consist  of  those 
recommended  by  the  manufacturer  to 


preclude  unnecessary  failures.  Procedures 
and  the  recommended  frequency  of 
performance  shall  be  included  for  visual 
inspection,  cleaning,  lubricating,  mechanical 
adjustments  and  circuit  cahbration. 
Corrective  maintenance  shall  consist  of  the 
data  necessary  to  troubleshoot  and  rectify  a 
problem  and  shall  include  procedures  for 
realigning  and  testing  the  equipment. 
Troubleshooting  shall  include  either  a  list  of 
test  points  with  the  applicable  voltage  levels 
or  waveforms  that  would  be  present  under  a 
certain  prescribed  set  of  conditions,  a 
troubleshooting  chart  listing  the  symptom, 
probable  cause  and  remedy,  or  a  narrative 
containing  sufficient  data  to  enable  a  test 
technician  or  electronics  engineer  to 
determine  and  locate  the  probable  cause  of 
malfunction.  Data  shall  also  be  provided 
describing  the  preferred  method  of  repairing 
or  replacing  discrete  components  mounted  on 
printed  circuit  boards  or  located  in  areas 
where  special  steps  must  be  followed  to 
disassemble  the  equipment.  Procedures  shall 
be  included  to  realign  and  test  the  equipment 
at  the  completion  of  repairs  and  to  restore  it 
to  its  original  operating  condition.  These 
procedures  shall  be  supported  by  the 
necessary  waveforms  and  voltage  levels,  and 
data  for  selecting  matched  components. 
Diagrams,  either  photographic  or  line,  shall 
show  the  location  of  printed  circuit  board 
mounted  components. 

(h)  Section  VI.  Replacement  Parts  List — 
The  replacement  parts  list  shall  list,  in 
alphanumeric  order,  all  electrical/electronic, 
mechanical  and  pneumatic  components,  their 
description,  value  and  tolerance,  true 
manufacturer  and  manufacturers'  part 
number. 

(i)  Section  Vll.  Drawings— Wiring  and 
schematic  diagrams  shall  be  included.  The 
drawings  will  depict  the  circuitry  using 
standard  symbols  and  shall  include  the 
reference  designations  and  component  values 
or  type  designators.  Drawings  shall  be  clear 
and  legible  and  shall  not  be  engineering  or 
productions  sketches. 

(End  of  Clause) 

[c]  Solicitations  and  requests  for 
proposals  for  mechanical  equipment 
(other  than  technical  medical  equipment 
and  devices]  issued  by  a  field  station 
will  include  the  following  clause: 

Service  Data  Manual  (November  1984) 

The  contractor  agrees  to  furnish  two  copies 
of  a  manual,  handbook  or  brochure 
containing  operating,  installation,  and 
maintenance  instructions  (including  pictures 
or  illustrations,  schematics,  and  complete 
repair/test  guides  as  necessary).  Where 
applicable,  it  will  include  electrical  data  and 
connection  diagrams  for  all  utilities.  The 
instructions  shall  also  contain  a  complete  list 
of  all  replaceable  parts  showing  part  numlter. 
name,  and  quanitity  required. 

(End  of  Clause) 

(d)  When  the  bid  or  proposal  will 
result  in  the  initial  purchase  (including 
each  make  and  model)  of  a  centrally 
procured  item,  the  following  clause  will 
be  used: 
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The  contractor  agrees,  when  requested  by 
the  contracting  o^icer.  to  furnish  not  more 
than  three  copies  of  the  technical 
documentation  required  by  paragraph 
852.210-70(3)  to  the  Service  and  Reclamation 
Division.  VA  Supply  Depot.  Mines.  III.  In 
addition,  the  contractor  agrees  to  furnish  two 
additional  copies  of  the  technical 
documentation  required  by  852.210-70(a) 
above  with  each  piece  of  equipment  sold  as  a 
result  of  the  invitation  for  bid  or  request  for 
proposal. 

(End  of  Clause) 


•52^10-71    (AiMfNtodl 

64.  In  852.210-71.  paragraph  (a)  is 
amended  by  adding  the  words  "of 
equipment"  after  the  words  "result  in 
any  purchase". 


S52J10-73    (AnwfMted] 

65.  In  852.210-73.  the  clause  is 
amended  by  removing  the  temperature 
"10"  degrees  and  inserting  "0"  degrees. 


•52.210-74    (AiiMndedl 

66.  In  852.210-74.  paragraph  (a), 
introductory  text,  is  amended  by 
removing  the  word  "station"  and 
inserting  the  word  "facility"  and  by 
■amoving  the  word  "clause"  and 
inserting  the  word  "provision ',  and  by 
removing  the  word  "Clause"  which 
appears  at  the  end  of  the  clause  and 
inserting  the  word  "Provision". 

•52.210-75    lAfiMfidMll 

67.  In  852.210-75.  the  introductory 
paragraph  and  the  end  of  the  clause  are 
revised  by  removing  the  word  "clause" 
and  inserting  the  word  "provision". 

68.  Subpart  852.2  is  further  amended 
by  adding  852.210-77  to  read  as  follows: 

•52.210-77    Brand  nam*  or  equal. 

The  brand  name  or  equal  clause  when 
used  as  prescribed  by  810.005  will  be  as 
follows: 

Brand  Name  or  Equal  (November  1984) 

(Note. — As  used  in  this  clause,  the  term 
"brand  name"  includes  identification  of 
products  by  make  and  model.) 

(a)  If  items  called  for  by  this  invitation  for 
bids  have  been  identiHed  in  the  schedule  by  a 
"brand  name  or  equal"  description,  such 
identification  is  intended  to  be  descriptive, 
but  not  restrictive,  and  is  to  indicate  the 
quality  and  characteristics  of  products  that 
will  be  satisfactory.  Bids  offering  "equal" 
products  (including  products  of  the  brand 
name  manufacturer  other  than  the  one 
described  by  brand  name)  will  be  considered 
for  award  if  such  products  are  clearly 
identified  in  the  bids  and  are  determined  by 
the  Government  to  meet  fully  the  salient 
characteristics  requirements  listed  in  the 
invitation. 

(b)  Unless  the  bidder  clearly  indicates  in 
his  bid  that  he  is  offering  an  "equal"  product, 
his  bid  shall  be  considered  as  offering  a 


brand  name  product  referenced  in  the 
invitation  for  bids. 

(c)  (1)  If  the  bidder  proposes  to  furnish  an 
"equal"  product,  the  brand  name,  if  any,  of 
the  product  to  be  furnished  shall  be  inserted 
in  the  space  provided  in  the  Invitation  for 
Bids,  or  such  product  shall  be  otherwise 
clearly  identified  in  the  bid.  The  evaluation  of 
bids  and  the  determination  as  to  equality  of 
the  product  offered  shall  be  the  responsibility 
of  the  Government  and  will  be  based  on 
information  furnished  by  the  bidder  or 
identified  in  his/her  bid  as  well  as  other 
information  reasonably  available  to  the 
purchasing  activity.  CAUTION  TO  BIDDERS. 
The  purchasing  activity  is  not  responsible  for 
locating  or  securing  any  information  which  it 
not  identified  in  the  bid  and  reasonably 
available  to  the  purchasing  activity. 
Accordingly,  to  insure  that  sufficient 
information  is  available,  the  bidder  must 
furnish  as  a  part  of  his/her  bid  all  descriptive 
material  (such  as  cuts,  illustration,  drawings 
or  other  information)  necessary  for  the 
purchasing  activity  to:  (i)  Determine  whether 
the  product  offered  meets  the  salient 
characteristics  requirement  of  the  Invitation 
for  Bids,  and  (ii)  establish  exactly  what  the 
bidder  proposes  to  furnish  and  what  the 
Government  would  be  binding  itself  to 
purchase  by  making  an  award.  The 
information  furnished  may  include  specific 
references  to  information  previously 
furnished  or  to  information  otherwise 
available  to  the  purchasing  activity. 

(2)  If  the  bidder  proposes  to  modify  a 
product  so  as  to  make  it  conform  to  the 
requirements  of  the  Invitation  for  Bids,  he/ 
she  shall:  (i)  Include  in  his/her  bid  a  clear 
description  of  such  proposed  modifications, 
and  (ii)  clearly  mark  any  descriptive  material 
to  show  the  proposed  modifications. 

(3)  Modifications  proposed  after  bid 
opening  to  make  a  product  conform  to  a 
brand  name  product  referenced  in  the 
Invitation  for  Bids  will  not  be  considered. 

(End  of  Clause) 

•52.214-71    (AnMOdMlI 

69.  Section  852.214-71  is  amended  by 
removing  the  words  "clauses",  "  Clause" 
or  "clause"  wherever  they  appear  and 
inserting  the  words  "provisions", 
"Provision"  or  "provision"  in  their  place 
respectively. 

852^14-72    [Ramovadl 

70.  Section  852.214-72,  including  its 
footnote,  is  removed. 


•52.214-73    (Anwndadl 

71.  In  852.214-73.  the  introductory 
paragraph  and  the  end  of  the  clause  are 
amended  by  removing  the  words 
"clause"  and  "Clause"  and  inserting  the 
words  "provision"  and  "Provision" 
respectively. 

•52.218-70    (AnMfMtedl 

72.  In  852.216-70,  paragraph  (a)  is 
amended  by  removing  the  word 
"station-level"  and  inserting  the  word 
"facility-level". 


73.  Subpart  852.2  is  further  amended 
by  adding  852.219-70  to  read  as  follows: 

852.219-70    V«teran^wn«d  small 
businass. 

(a)  As  prescribed  in  819.7003(a).  the 
following  certification  will  be  made  a 
part  of  all  solicitations  and  all  requests 
for  quotations: 

The  offeror  represents  that  the  firm 
submitting  this  offer  (    )  is  (    )  is  not,  a 
Vietnam  era  veteran-owned  small  business 
and  (     )  is  (    )  isjiot,  a  disabled  veteran- 
owned  small  business.  A  Vietnam  era 
veteran-owned  business  or  a  disabled 
veteran-owned  small  business  is  defined  as  a 
small  business,  at  least  51  percent  of  which  is 
owned  by  such  a  veteran,  who  also  controls 
and  operate  the  business.  Control  in  this 
context  means  exercising  the  power  to  make 
policy  decisions.  Operate  in  this  context 
means  actively  involved  in  day-to-day 
management.  For  the  purpose  of  this 
definition,  eligible  veterans  include: 

(1)  Those  who  served  for  a  period  of  more 
than  180  days,  any  part  of  which  was 
between  August  5.  1964  and  May  7. 1975  and 
were  discharged  other  than  dishonorable. 

(2)  Disabled  veterans  of  any  era  with  a 
minimum  compensable  disability  of  30 
percent,  or  a  veteran  of  any  era  who  was 
discharged  for  disability. 

(b)  Failure  to  execute  this 
representation  will  be  deemed  a  minor 
informality  and  the  bidder  or  offeror 
shall  be  permitted  to  satisfy  the 
requirement  prior  to  award  (see  FAR 
14.405). 

•52.229-70    (Amandacl] 

74.  In  852.229-70.  the  introductory 
paragraph  and  the  end  of  the  clause  are 
amended  by  removing  the  word 
"clause"  inserting  the  word  "provision". 

•52.229-71    (Amandadl 

75.  In  852.229-71,  the  introductory 
paragraph  and  the  end  of  the  clause  are 
amended  by  removing  the  words 
"clause"  and  "Clause"  and  inserting  the 
words  "provision"  and  "Provision" 
respectively. 

•52.236-70    [Amandad] 

76.  In  852.236-70,  the  section  title, 
paragraphs  (a),  (b),  and  (c)  are  amended 
by  adding  the  words  "and  provisions" 
after  the  word  "clauses":  and  paragraph 
(b)  is  further  amended  by  adding  the 
word  "Subparts"  after  the  word  "FAR". 

n.  Section  852.236-72  is  amended  by 
revising  paragraph  (d)  of  the  clause  to 
read  as  follows: 


•52.238-72 
contractor. 


Parformanca  of  work  by  tha 


(End  of  CIaus( 


•52.236-77    | 

79.  Sectioi 
removing  thi 
paragraph  (a 
removing  pa 
its  entirety. 


82.  In  852.: 
is  amended  1 
and  insertinj 
introductory 
first  word  of 
removed  anc 
clause";  pan 
amended  by 
number  "(2)' 
"Examples" 
subparagrap 
inserting  nui 
(b)(5)  of  the 
as  follows: 

•52.238-^3    I 
conatructlon 


(d)  In  the  event  the  contractor  fails  or 
refuses  to  meet  the  requirement  of  paragraph 
(a)  of  this  clause,  it  is  expressly  agreed  that 
the  contract  price  will  be  reduced  by  15 
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percent  of  the  vahie  of  that  portion  of  the 
percentage  requirement  which  is 
accomplished  by  others.  For  the  purposes  of 
this  clause,  it  is  agreed  that  15  percent  is  an 
acceptable  estimate  of  the  contractor's 
overhead  and  profit,  or  mark-up,  on  that 
portion  of  the  work  which  the  contractor  fails 
or  refuses  to  perform,  with  his/her  own 
forces,  in  accordance  with  paragraph  (a)  of 
this  clause. 

(End  of  Clause) 

852.236-73    (Amended] 

78.  The  table  in  852.23&-73  is  amended 
by  removing  "$1,000,000  to  $.S.000,000" 
and  inserting  "$1,000,001  to  $5,000,000" 
and  by  removing  "$5,000,000  and  over" 
and  inserting  "5,000,001  and  over". 


852.236-77    (Amended] 

79.  Section  852.236-77  is  amended  by 
removing  the  paragraph  letter  "(a)"  in 
paragraph  (a)  of  the  clause:  and  by 
removing  paragraph  fb)  of  the  clause  in 
its  entirety. 

852.236-81    (Amended] 

80.  In  852.236-81.  the  introductory 
paragraph  is  amended  by  removing  the 
word  "provision"  and  inserting  the  word 
"clause";  and  the  clause  is  amended  by 
removing  the  word  "six",  where  it 
appears  in  two  places,  and  inserting  the 
word  "three". 


852.236-82    (AmmtdMl] 

81.  In  852.236-82,  in  the  introductory 
paragraph  of  the  clause,  the  first  word  of 
the  paragraph,  "Clause",  is  removed  and 
replaced  with  'The  clause":  and 
paragraph  (a)  of  the  clause  is  amended 
by  added  subparagraph  number  "(2)" 
before  the  word  "Examples"  and  by 
removing  subparagraph  number  "(2)" 
and  inserting  number  "(3)1'. 

852.236-83    (Amended] 

82.  In  852.236-83,  the  section  number 
is  amended  by  removing  "852.236.83" 
and  inserting  "852.236-83";  in  the 
introductory  paragraph  of  the  clause,  the 
first  word  of  the  paragraph.  "Clause",  is 
removed  and  replaced  with  "The 
clause";  paragraph  (a)  of  tfie  clause  is 
amended  by  adding  subparagraph 
number  "(2)"  before  the  word 
"Examples"  and  by  removing 
subparagraph  number  "(2)"  and 
inserting  number  "(3)":  anid  paragraph 
(b)(5)  of  the  clause  is  corrected  to  read 
as  follows: 

852.236-83    Payments  under  flxediKice 
construction  contracts  (IncUidtng  NAS). 

***** 

(5)  Payment  for  adjust  and  test 
activities  will  be  made  only  after  the 
contractor  has  demonstrated  that  each 
of  the  systems  is  substantially  complete 


and  operates  as  required  by  the 
contract. 

Values  of  Adjusting  Correcting,  and 
Testing  System 


Syilwn 


Pneufna'.iC  Ijbe  system 

lncin«r«lors  (medical  waste  and  mh).. 

Se»ii9a  heatmeni  plant  equipnienl 

Watar  >— liiiuil  plam  equ^mant 

Washara  (dnh.  cage,  glass.  a(c) 

SienKzmg  equpnwnt - 

Water  disUlling  aqupmant.. 


Prefab  temperakaa  roons  (cotd.  oonatant  lam- 
paratura) _ 

Entire  av-comftaning  aystam  (SpocifM  under 
flOO  Sertiona)...- - „ _ 

Entire  boiler  piwit  system  (specihed  under  700 
Sectons) 

Ganarai  supply  conveyors 

Food  service  conveyors - ___- 

Pneumatic  soiled  Imen  and  trash  syslani 

Elevatcre  and  dumbwaiters 

Mttarialt  Vansport  system 

EnQirt^^anarator  aystom...— »..,.«.»... 

Pr.mafy  switchgear . 


Secondary  switchgaar.. 
Secorid^  iwUchgaaf .. 

Fire  alarm  syHatn 

Nurse  ca*  syslani 

Intercom  system 

Radio  aystam.. 


TV  (antertainmertt)  system.. 


10 
5 
5 
5 
5 
5 
5 


S 

10 

10 

10 

10 

10 

5 

S 

S 

5 

5 

S 

5 

S 

s 


83.  Section  852.235-84  is  revised  to 
read  as  follows: 

852.236-84    Schedule  of  work  progress. 
Schedule  of  Work  Progress 

(a)  The  contractor  shall  submit  with  the 
schedule  of  costs,  a  progress  schedule  that 
indicates  the  anticipated  instiillation  of  work 
versus  the  elapsed  contract  time,  for  the 
approval  of  the  contracting  officer.  The 
progress  schedule  time  shall  be  represented 
in  the  form  of  a  bar  graph  with  the  contract 
time  plotted  along  the  horizontal  axis.  The 
starting  date  of  the  schedule  shall  be  the  date 
the  contractor  receives  the  "Notice  to 
Proceed."  The  ending  date  shall  be  the 
original  contract  completion  date.  At  a 
minimum,  both  dates  shall  be  indicated  on 
the  progress  schedule.  The  specific  item  of 
woric,  i.e.,  "Excavation".  "Floor  Tile",  "Finish 
Carpentry",  etc.,  should  be  plotted  along  the 
vertical  axis  and  indicated  by  a  line  or  bar  at 
which  time(s)  during  the  contract  this  work  is 
scheduled  to  take  place.  The  schedule  shall 
be  submitted  in  triplicate  and  signed  by  the 
contractor. 

(b)  The  actual  percent  completion  will  be 
based  on  the  value  of  installed  work  divided 
by  the  current  contract  amount.  The  actual 
completion  percentage  will  be  indicated  on 
the  monthly  progress  report. 

(c)  The  progress  schedule  will  be  revised 
when  individual  or  cumulative  time 
extensions  of  IS  calendar  days  or  more  are 
granted  for  any  reason.  The  revised  schedule 
should  indicate  the  new  contract  completion 
date  and  should  reflect  any  changes  to  the 
installation  time(s)  of  the  items  of  work 
affected. 

(d)  The  revised  progress  schedule  will  be 
used  for  reporting  future  scheduled 
percentage  completion. 


(End  of  Clause) 

852.236-88    (Amended] 

84.  In  852.236-88,  the  introductory 
paragraph  is  revised  to  read  as  follows: 
the  clause  in  paragraph  (a)  is  amended 
by  removing  the  word  "Clause"  at  the 
beginning  of  the  introductory  paragraph 
of  the  clause  and  inserting  'The  clause"; 
and  by  removing  the  last  sentence  of 
paragraph  (a)  of  the  clause:  and 
paragraph  (b)  is  amended  by  revising 
the  introductory  paragraph  of  the  clause 
and  paragraph  (j)  of  the  clause  and 
adding  paragraph  (k)  to  the  clause  to 
read  as  follows: 

852.236-88    Contract  citanges. 

The  Clauses  entitled  "Changes"  in 
FAR  52.236-2  and  "Differing  Site 
Conditions"  in  FAR  52.236-2  will  be 
supplemented  wih  the  following  two 
clauses.  The  clause  in  paragraph  (a)  of 
this  section  will  apply  to  negotiated 
changes  exceeding  $500,000  and  does 
not  provide  ceiling  rates  for  indirect 
expenses.  Such  expenses  will  be 
included  as  part  of  the  submission  of 
certified  cost  and  pricing  data,  will  be 
negotiated  by  the  contracting  officer  and 
will  be  audited  in  accordance  with 
815.805-5.  When  the  negotiated  change 
will  be  less  than  $500,000  the  clause 
specified  in  paragraph  (b)  of  this  section 
will  apply.  If  cost  and  pricing  data  is 
required,  the  contracting  officer  may 
require  that  it  be  certified  in  accordance 
with  FAR  15.804-2(a)  (2).  It  must  be 
emphasized  that  these  indirect  cost 
rates  are  ceiling  rates  only,  and  the 
contracting  officer  will  negotiate  the 
indirect  expense  rates  within  the  ceiling 
limitations. 


(b) 

Changes— Supplement  (for  Changes  Costing 
Less  than  $500,000) 

The  clauses  entitled  "Changes'  in  FAR 
52.253-4  and  "Di^ering  Site  Conditions"  in 
FAR  52.236-2  are  supplemented  as  follows: 

***** 

(j)  Overhead  and  contractor's  fee 
percentages  shall  be  considered  to  include 
insurance  other  than  mentioned  herein,  field 
and  office  supervisors  and  assistants, 
watchmen,  use  of  small  tools,  incidental  job 
burdens,  and  general  home  office  expenses 
and  no  separate  allowance  will  be  made 
therefor.  Assistants  to  office  supervisors 
include  all  clerical,  stenographic  and  general 
office  help.  Incidental  job  burdens  include, 
but  are  not  necessarily  limited  to,  office 
equipment  and  supplies,  temporary  toilets, 
telephone  and  conformance  to  OSHA 
requirements.  Items  such  as,  but  not 
necessarily  limited  to,  review  and 
coordination,  estimating  and  expediting 
relative  to  contract  changes  are  associated 
with  field  and  office  supervision  and  are 
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considered  to  be  included  in  the  contractor's 
overhead  and /or  fee  percentage. 

(k)  Bond  premium  adjustment,  consequent 
upon  changes  ordered,  will  be  made  as 
elsewhere  specified  at  the  time  of  final 
settlement  under  the  contract  and  will  not  be 
included  in  the  individual  change. 

(End  of  Clause) 

85.  Subpart  852.2  is  further  amended 
by  adding  852.236-89  to  read  as  follows: 

aS2.236-««    Buy  AiTMrtcan  Act 

The  Buy  American  Act  (41  U.S.C.  10a- 
d)  requires  that  only  domestic 
construction  material  shall  be  used  in 
the  performance  of  contracts  for 
construction.  To  clarify  the  VA's 
position  on  foreign  material,  the 
following  "Special  Notice"  will  be 
inserted  into  the  bid  package,  in  front  of 
SF  20.  Invitation  for  Bids: 

Buy  AnMfkan  Ad  (Novembw  19M) 

(a)  Reference  is  made  to  the  clause  entitled 
"Buy  American  Construction  Materials."  F.AR 
52.225-5. 

(b)  Notwithstanding  a  bidder's  right  to  otter 
identiHable  foreign  material  in  its  bid 
pursuant  to  the  above  provisions,  the  VA 
does  not  anticipate  accepting  an  offer  that 
includes  foreign  items. 

(c)  If  a  bidder  chooses  to  submit  a  bid 
which  includes  foreign  materials,  that  bidder 
must  provide  a  listing  of  the  specific  foreign 
materials  he/she  intends  to  use  and  a  price 
for  said  materials.  Because  the  VA  has  a 
strong  preference  for  domestic  items,  bidders 
are  strongly  urged  to  include  bid  prices  for 
comparable  domestic  construction  material. 
If  the  VA  determines  not  to  accept  foreign 
items  and  no  comparable  domestic  items  are 
provided  the  entire  bid  will  be  rejected. 

(d)  Any  foreign  item  proposed  after  award 
will  be  rejected  unless  the  bidder  proves  to 
the  VA's  satisfaction:  (1)  it  was  impossible  to 
request  the  exemption  prior  to  award,  and  (2) 
said  domestic  construction  material  is  no 
longer  available,  or  (3)  where  the  price  has 
escalated  so  dramatically  after  the  contract 
has  been  awarded  that  it  would  t>e 
unconscionable  to  require  performance  at 
that  price.  The  determinations  require  by  (1). 
(2)  or  (3)  of  this  paragraph  shall  t>e  at  the  sole 
discretion  of  the  Administrator  of  Veterans 
Affairs. 

(e)  By  signing  this  bid.  the  bidder  declares 
that  all  d-'it'les.  materials  and  supplies  for 
use  on  I  he  protect  shall  l>e  domestic  unless 
specifica:l>  s*t  forth  on  the  Bid  Form  or 
addendum  thereto. 

(End  of  Clause) 

S52^47-70    [Amended] 

86.  In  852.247-70.  the  introductory 
paragraph  and  the  end  of  the  clause  are 
revised  by  removing  the  words  "clause" 
and  "Clause"  and  inserting  the  words 
"provision"  and  "Provision ' 
respectively. 

852.270-1    (Amended) 

87.  Section  852.270-1  is  amended  by 
removing  the  word  "provisions"  and 


inserting  the  word  "provision"  and  by 
removing  the  word  "Clause"  and 
inserting  the  word  "Provision". 


tS2.27th3    [Amended) 

88.  Section  852.270-3  is  corrected  by 
changing  the  word  "clauses"  in  the 
introductory  paragraph  to  read  "clause". 

•52.270-4    (Amended) 

89.  In  852.270-4.  the  introductory 
paragraph  is  amended  by  removing  the 
words  "invitations  for  bids"  and 
inserting  the  words  "VA  contracts",  and 
the  clause  is  revised  by  adding  the 
words  "or  offeror"after  the  words  'The 
bidder". 

PART  S53— FORMS 

•53.107    (Amended) 

90.  Section  853.107  is  corrected  by 
changing  the  word  "oP',  which  appears 
after  the  words  "VA  contracting 
officer",  to  "or". 

•52.213    (Amended) 

91.  In  853.213,  paragraph  (a)  is 
amended  by  removing  the  reference 
"831.505-2"  and  inserting  "813.505-2". 

•53.236-1    (Removed  and  Reserved) 

92.  Subpart  853.2  is  amended  by 
removing  and  reserving  section  853.236- 
1. 

PART  870— SPECIAL  PROCUREMENT 
CONTROLS 


•70.112    (Amended) 

93.  In  870-112,  paragraph  (a)  is 
amended  by  adding  "VA"  before  the 
word  "Manual"  and  by  removing  the 
word  "station"  in  the  footnote  and 
inserting  the  word  "facility";  paragraphs 
(a)  and  (b)  are  amended  by  removing 
"852.270-4''  and  inserting  "852.210-74": 
and  paragraph  (c)(3)  is  amended  by 
removing  the  words  "days  time""  and 
inserting  the  words  "calendar  days". 

PART  871— LOAN  GUARANTY  AND 
VOCATIONAL  REHABILITATION  AND 
COUNSELING  PROGRAMS 

94.  The  authority  citation  for  Part  871 
reads  as  follows: 

Authority:  38  U.S.C.  210.  40  U.S.C.  466(c).  38 
CFR  36.4320,  38  U.S  C.  Chs.  31,  32,  33.  34,  35, 
and  37  and  Pub.  L  96-77. 

•71.201-1    (Amended) 

95.  In  871.201-1.  paragraph  (a)  is 
corrected  by  changing  the  word  "or"", 
which  appears  after  the  words  "which 
involves  the  application",  to  read  "of. 

•71.201-2    (Amended) 

96.  In  871.201-2.  paragraph  (a)  is 
corrected  by  changing  the  word  "of. 


which  appears  after  the  word 
"Entrance",  to  read  "or". 

•71.204    (Amended) 

97.  Section  871.204  is  corrected  by 
changing  the  title  to  read  "Guaranteed 
payment". 

•71.207    (Amended] 

98.  In  871.207,  paragraph  (a)(l](i)  is 
corrected  by  changing  the  word  "on", 
which  appears  after  the  words  "which 
are  members  of  national",  to  read  "or"; 
and  paragraph  (b)(1)  is  amended  by 
removing  the  word  "training",  which 
appears  after  the  words  "basis  if  the", 
and  inserting  the  word  "trainee". 

(FR  Doc.  85-395.  Filed  1-4-85:  8:45  am) 
MxiNQCOOE  ssao-ei-ii 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Program* 
Administration 

49  CFR  Parts  171. 172, 173. 174. 175. 
176  and  177 

(Docket  No.  HM-191;  Amdt.  Nos.  171-«2, 
172-95, 173-182, 174-4«,  175-33.  176-20, 
177-64) 

Classification  of  Detonating  Cord,  and 
Pacitaging  of  Detonators 

agency:  Materials  Transportation 
Bureau  (MTB),  Research  and  Special 
Programs  Administration.  DOT. 
ACTtON:  Final  rule. 

summary:  The  description  and 
classification  of  "cordeau  detonant  fuse, 
class  C  explosive"  is  changed  to 
"detonating  cord,  class  A  explosive" 
and  "detonating  cord,  class  C 
explosive '.  The  revised  description  is 
adopted  in  order  to  use  proper  shipping 
names  that  are  recognized 
internationally.  Reclassification  of 
detonating  cord  from  class  C  explosive 
to  class  A  explosive  is  considered 
necessary  since  it  behaves  much  the 
same  as  other  materials  and  articles  in 
the  class  A  explosive  hazard  class. 
These  changes  in  description  and 
classification  are  intended  to  reduce 
risks  associated  with  the  transportation 
of  detonating  cord:  thereby  achieving  a 
more  acceptable  level  of  safety. 

Requirements  for  the  packaging  of 
detonators,  class  A  explosives  are 
revised  to  permit  the  shipment  of 
detonators  in  an  Institute  of  Makers  of 
Explosives  (IME)  standard  22  container 
or  compartment  without  their  first  bein^ 
packed  in  one  of  the  DOT  specification 
wooden  or  fiberboard  boxes  currently 
required.  This  revision  is  necessary  for 
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shippers  and  carriers  to  maintain 
currently  authorized  operating 
procedures  after  December  31. 1984. 
This  packaging  option  is  intended  to 
permit  use  of  a  container  (or 
compartment)  which,  through  its  design 
and  construction,  achieves  a  level  of 
safety  that  justifies  its  continued  use  as 
an  outside  packaging  for  detonators 
transported  on  a  motor  vehicle  also 
carrying  class  A  explosives,  class  B 
explosives,  or  blasting  agents. 
EFFECTIVE  DATE:  October  1, 1985. 
However,  compliance  with  the 
regulations  as  amended  herein  is 
authorized  as  of  January  1, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  G.  Allan.  OfHce  of  Hazardous 
Materials  Regulation.  Materials 
Transportation  Bureau.  Department  of 
Transportation.  Washington.  D.C.  20590. 
telephone  (202)  426-2075. 
SUPPtEMENTARY  INFORMATION: 

I.  Background 

On  May  17. 1984.  MTB  published  a 
notice  of  proposed  rulemaking  (Notice 
84-4)  in  the  Federal  Register  (49  FR 
20873).  That  notice  proposed  the 
reclassification  of  cordeau  detonant  fuse 
from  class  C  explosive  to  class  A 
explosive,  and  a  change  in  its  proper 
shipping  name  to  "cord,  detonating 
flexible".  In  addition,  the  notice 
proposed  changes  to  permit  carriage  of 
detonators,  class  A  explosive,  within  an 
IME  standard  22  container  under  rules 
which,  until  now.  applied  to  detonators, 
class  C  explosive,  only.  This  final  rule 
contains  amendments  to  the  Hazardous 
Materials  Regulations  (liMR)  based  on 
proposals  in  Notice  84-4  and  the  merits 
of  comments  filed  in  response  to  that 
notice.  Interested  persons  should  refer 
to  Notice  84-4  for  detailed  background 
information. 

In  response  to  Notice  84-4.  MTB 
received  109  written  comments.  The 
respondents  represent  a  variety  of 
interests.  There  are  97  users  of 
explosives,  of  which  66  are  engaged  in 
the  oil  well  service  industry.  Seven 
commenters  are  dealers  of  explosive 
materials  and  two  commenters  are 
manufacturers  of  explosives.  Comments 
were  also  received  from  the  IME.  the 
U.S.  Army  and  the  International  Fire 
Service  Training  Association  (IFSTA). 

Each  commenter  accepted  (though 
some  did  so  reluctantly)  the  proposal  to 
reclassify  large  quantities  of  detonating 
cord  as  a  class  A  explosive.  In  addition, 
each  commenter.  with  the  exception  of 
IFSTA.  favored  the  proposed 
classification  for  small  quantities  of 
detonating  cord  as  a  class  C  explosive. 
However,  each  commenter,  save  one, 
opposed  the  proposal  that  would  restrict 


the  transportation  of  detonating  cord 
classed  as  a  class  C  explosive  to  private 
carriage. 

With  respect  to  that  part  of  the 
proposal  addressing  the  packaging  of 
detonators,  the  commenters  generally 
favored  the  proposed  rules.  However, 
three  commenters  requested  that 
detonators  packaged  for  transportation 
prior  to  January  1. 1985,  be  authorized 
for  shipment  in  accordance  with  the 
regulations  in  effect  on  October  31, 1979. 
That  authorization  is  requested  to 
extend  through  December  31, 1985. 

A  discussion  of  significant  comments 
and  amendments  adopted  in  this  final 
rule  follows. 

A.  Detonating  Cord 

1.  Classification.  A  majority  of 
commenters  took  exception  to  MTB's 
assumption  that  most  packages  of 
detonating  cord  will  not  behave  in  a 
manner  characteristic  of  class  C 
explosives.  Several  commenters 
suggested  MTB  develop  evidence  which 
supports  such  speculation  before  making 
extensive  changes  in  the  regulation  of 
detonating  cord. 

While  MTB  does  not  have  hard  data 
to  support  this  reclassification,  it  notes 
the  petition  initiating  this  rulemaking 
docket  was  filed  by  the  IME  whose 
member  companies  produce  a  major 
portion  of  the  commercial  explosives 
materials  transported  in  the  United 
States.  Their  expertise  in  this  area  is 
unquestioned  and  it  is  irresponsible  for 
M'l^  to  ignore  or  unduly  delay  that 
request  for  reclassification. 

Though  some  commenters  do  not 
agree  that  detonating  cord  is  a  class  A 
explosive,  they  reluctantly  accept  that 
classification.  However,  those 
commenters  qualified  their  acceptance 
of  the  class  A  explosive  hazard  class  on 
the  condition  that  transportation  of 
relatively  small  quantities  of  detonating 
cord  may  continue  as  class  C 
explosives.  This  is  of  particular  concern 
to  wireline  operators  in  the  oil  well 
service  industry  who  recommended  an 
increase  in  the  proposed  maximum 
permitted  gross  weight  from  50  pounds 
to  100  pounds. 

Upon  reconsideration  of  the  limited 
risk  posed  by  relatively  small  quantities 
of  detonating  cord,  and  in  response  to 
comments  received.  MTB  is  raising  the 
maximum  permitted  gross  weight  of 
packages  of  detonating  cord  that  may  be 
offered  for  transportation  or  transported 
as  class  C  explosives  to  100  pounds. 

Other  commenters  believe  the 
classification  of  detonating  cord  must  be 
determined  on  the  basis  of  its 
performance  under  test  conditions,  and 
not  by  the  assignment  of  a  weight  limit 
The  following  comments  from  the 


Department  of  Army  are  very  specific  in 
that  regard. 

As  pointed  out  in  49  CFR  the  most 
important  consideration  in  determining  DOT 
class  is  the  risk  posed  to  detonation  of  other 
similar  packages  in  close  contact,  if  one  of 
the  packages  is  detonated.  The  Army  is 
presently  testing  some  current  packages  of 
detonating  cord,  in  accordance  with  the 
requirements  of  TB  700-2/NAVSEAINST 
8020.8/TO  11A-1-47/DLAR  8220.1,  to 
determine  their  proper  DOT  class.  It  is 
possible  that  these  tests  will  determine  that 
our  current  detonating  cord  should  be  DOT 
class  B  or  C.  In  addition,  new  packages 
containing  less  cord  per  package  have  been 
proposed  and  will  be  tested  when  design  is 
complete.  It  is  our  design  intention  that  these 
new  packages  will  not  pose  an  explosive 
propagation  hazard  and  will  qualify  as  DOT 
class  C 
•         *         •         •         • 

DOT  classes  should  be  based  on  the  actual 
hazard  that  each  package  (defined  as 
packaging  materials  and  contents  per  49  CFR 
171.8)  poses.  Different  quantities  of  the  same 
item  packaged  in  different  ways  may  present 
different  hazards.  In  the  case  of  detonating 
cord,  a  DOT  class  A  assignment  could  be 
presumed  and  assignment  of  DOT  class  B  or 
class  C  specifically  permitted  for  DOD  when 
test  results  justify  such  assignment  to  specific 
packaged  configurations.  There  is  ample 
precedent  for  the  assignment  of  different 
DOT  classes  based  on  different  hazards  for 
similar  items. 

MTB  is  very  much  interested  in  the 
results  of  this  proposed  testing  and 
encourages  the  design  of  packages  that 
do  not  pose  an  explosive  propagation 
hazard.  The  development  of  such 
packages  is  beneficial  to  safety  in 
transportation.  In  addition,  shippers  and 
consignees  of  detonating  cord  may  also 
beneHt  by  the  reduced  transportation 
charges  normally  assessed  for  class  C 
explosives,  as  compared  to 
transportation  charges  for  a  comparable 
quantity  of  class  A  explosives.  The 
United  Nations  (U.N.)  Recommendations 
currently  provide  for  classiHcation  of 
detonating  cord  in  class  l.lD  and  1.4D 
(essentially  equivalent  to  DOT'S  class  A 
and  C  explosive  hazard  classes, 
respectively)  and  the  design  of  packages 
that  do  not  mass  explode  allows  MTB  to 
maintain  a  consistency  with  the  U.N. 

Exception  is  taken  to  DOD's 
suggestion  that  some  packages  of 
detonating  cord  may  be  classiHed  as  a 
class  B  explosive.  The  class  B  explosive 
hazard  class  is  peculiar  to  materials 
which,  in  general,  function  by  rapid 
combustion  rather  than  detonation.  The 
explosive  compounds  used  in  detonating 
cord  will  detonate.  Thus,  the  class  B 
explosive  hazard  class  is  not 
appropriate. 

Considering  some  shippers  are 
confident  they  may  design  packages  of 
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detonating  cord  that  react  to  adverse 
environments  in  a  manner  characteristic 
of  the  class  C  explosive  hazard  class, 
this  Bnal  rule  adopts  a  new  entry  in  the 
Hazardous  Materials  Table  for  "Cord, 
detonating  flexible,  class  C  explosive". 
The  safety  benefits  and  economic 
incentives  derived  from  having  a  set  of 
regulations  that  permits  the  class  C 
explosive  hazard  class  as  a  possible 
alternative  to  the  class  A  explosive 
hazard  class  will,  hopefully,  stimulate 
shippers  to  further  reduce  threats  to 
health  and  property. 

2.  Modal  restrictions.  MTB  proposed 
that  detonating  cord  not  exceeding  100 
grains  per  linear  foot,  and  not  exceeding 
50  pounds  may  be  transported  only  by  a 
private  carrier,  operating  in  the  highway 
or  water  mode,  under  requirements 
typically  appHcable  to  the  class  C 
explosive  hazard  class.  In  all  other 
cases,  the  notice  proposed  that 
detonating  cord  shall  be  o^ered  for 
transportation  and  transported  as  a 
class  A  explosive.  There  was  much 
resistance  to  that  proposal. 

For  the  most  part,  opposition  came 
from  shippers  and  users  of  detonating 
cord.  One  large  shipper  states  "(blillions 
of  feet  of  detonating  cord  have  been 
transported  as  a  class  C  explosive  by 
for-hire  carriers  in  the  last  fifty  years 
and.  to  our  knowledge,  there  have  been 
no  transportation  incidents  that  suggest 
that  the  transportation  of  detonating 
cord,  class  C  explosive,  should  be 
hmited  to  private  motor  carriers."  The 
commenter  went  on  to  recommend 
"*  *  *  the  maximum  quantity  offered 
for  shipment  as  a  class  C  explosive  be 
changed  to  100  lbs.  gross  weight.  This  is 
consistent  with  the  original  I\fE 
proposal  since,  by  weight,  the  explosive 
content  of  packaged  detonating  cord  is 
slightly  less  than  50  percent."  This  call 
for  a  100  pound  gross  weight  limitation 
was  echof  d  by  86  commenters.  A  single 
commenter  suggested  "(a)  more  realistic 
approach  would  be  to  allow  250  lbs.  of 
detonating  cord  to  be  shipped  class  C  by 
common  carrier." 

The  IME  reiterated  this  good  safety 
record  for  detonating  cord,  but  then 
provided  MTB  with  information  on  a 
previously  unreported  transportation 
incident  near  Colstrip,  Montana  in 
which  100.000  feet  of  cord  detonated 
during  a  fire  in  the  cargo  compartment 
of  a  motor  vehicle  operated  by  a  private 
carrier.  That  incident  occurred  in  1974.  It 
resulted  in  a  total  loss  of  the  vehicle  and 
contents,  but  there  were  no  deaths  or 
injuries. 

Each  of  the  commenters  from  the  oil 
and  gas  well  perforating  industry 
complained  of  the  difficulty  and  expense 
they  might  incur  if  suppliers  are  unable 
to  ship  detonating  cord  as  a  class  C 


explosive  via  common  carrier.  Tariff 
restrictions  imposed  by  common  carriers 
are  claimed  to  make  the  cost  of 
transportation  of  small  quantities  of 
class  A  explosives  prohibitive.  Also,  the 
small  user  is  frequently  several  hundred 
miles  distant  from  the  supplier  and  the 
costs  associated  with  private  carriage 
thereby  become  prohibitive. 

One  perforating  company  with 
operations  throughout  the  world  filed 
the  following  comments: 

Many  of  these  wells  arc  located  in  parts  of 
the  world  where  storing  large  quantities  of 
explosives  is  very  difficult  and  sumetimes 
impossible.  It  is  imperative,  therefore,  that 
these  locationa  have  the  ability  to  transport 
small  quantities  of  detonating  cord  by  air. 
Approximately  90  percent  of  all  our 
explosives  shipments  are  sent  by  cargo  or 
passenger  aircraft. 

The  present  proposal  to  classify  detonating 
cord  as  a  class  A  explosive  would  prohibit  us 
from  transporting  it  on  cargo  and  passenger 
aircraft.  This  proposal,  therefore,  would 
greatly  impact  the  well  service  industry's 
abihty  to  provide  bmely  service  to  the  oil 
industry. 

The  commenters  have  shipping 
statistics  which  show  detonating  cord 
may  be  safely  transported  by  private 
and  for-hire  carriers.  However,  they  do 
not  go  on  to  explain  fully  why  a  rule  less 
restrictive  than  proposed  should  be 
adopted  for  each  class  of  for-hire 
carriers.  In  the  absence  of  data  which 
shows  conclusively  that  small  quantities 
of  detonating  cord,  when  detonated,  will 
not  significantly  affect  transportation 
safety;  MTB  believes  it  must  restrict 
transportation  of  detonating  cord  to 
modes  hmiting  the  population  at  risk  to 
the  smallest  possible  number  and,  to  the 
extent  possible,  to  those  persons  who 
regularly  accept  the  risks  inherent  with 
the  transportation  of  hazardous 
materials. 

In  consideration  of  comments 
received,  MTB  is  adopting  amendments 
which  are  less  restrictive  than  proposed. 
Specifically,  the  gross  weight  of 
packages  containing  detonating  cord, 
class  A  explosive  which  may  be  offered 
for  transportation  or  transport '^d  as 
class  C  explosives  is  raised  to  100 
pounds.  In  addition,  carriage  is 
permitted  via  each  mode  of 
transportation.  However,  detonating 
cord,  offered  for  transportation  or 
transported  under  provisions  of 
§  173.81(c)  may  not  be  carried  aboard  a 
passenger-carrying  aircraft,  except  for  a 
passenger-carrying  aircraft  used  during 
that  flight  to  serve  a  remote  site,  like  an 
off-shore  drilling  unit,  by  shuttling 
operating  persoimel  and  carrj-ing  their 
necessary  supplies  and  equipment. 

3.  Miscellaneous  comments.  Several 
commenters  addressed  problems 


associated  with  the  transportation  by 
vessel  of  class  A  explosives  to  locations 
such  as  Alaska,  Hawaii  and  Guam.  They 
correctly  indicate  that  class  A 
explosives  are  prohibited  from  many 
ports,  ^nd  ports  which  do  handle  class 
A  explosives  impose  charges  which 
greatly  exceed  the  charges  currently  in 
effect  for  class  C  detonating  cord.  The 
problems  addressed  by  these 
commenters  are  significantly  reduced  by 
MTB's  increasing  the  maximum 
permitted  weight  from  50  pounds  to  100 
pounds,  and  permitting  carriage  by 
common  carriers. 

A  commenter  in  the  oil  well  service 
industry  complained  the  reclassification 
of  detonating  cord,  as  a  class  A 
explosive,  would  adversely  affect 
operations  which  require  use  of  jet 
perforating  guns.  The  commenter  states: 

Many  oil  field  applications  of  detonating 
cord  also  involve  the  use  of  other  class  C 
materials.  For  example,  oil  and  gas  wells  are 
almost  universally  completed  using  shaped 
charges  conveyed  in  a  hollow  steel  cylinder 
called  a  perforating  gun.  These  charges  are 
normally  ballistically  linked  using  a  length  of 
detonating  cord.  As  both  materials  are 
cturently  classified  as  class  C  explosives, 
they  can  be  assembled  at  a  central  location 
and  transported  together  to  remote  %vell 
locations  simply  and  economically. 
Reclassification  of  detonating  cord  as  a  class 
A  explosive  would  require  separate 
transportation  of  these  materials  with 
assembly  of  the  perforating  gun  at  the  remote 
welUite.  This  would  thus  substantially 
increase  the  cost  of  providing  this  service 
while  compounding  operational  difficulties. 

The  commenter  is  mistaken.  Since  the 
jet  perforating  gun  is  a  separately 
identified  explosive  article,  the  shipper 
must  offer  it  for  transportation  and 
transport  it  under  rules  applicable  to  the 
completed  article,  and  not  on  the  bases 
of  regulations  applicable  to  each  of  its 
components.  The  HMR  currently  provide 
for  classification  of  jet  perforating  guns 
as  a  class  A  explosive  or  a  class  C 
explosive,  depending  on  the  total 
amount  of  explosive  contents  of  the 
guns  being  transported  per  motor 
vehicle.  Thus,  this  rule  does  not  affect 
the  classification  of  a  perforating  gun. 

B.  Detonators. 

1.  Packaging  in  IME  Standard  22 
Contair.er.  Several  commenters  took 
exception  to  current  and  proposed 
requirements  associated  with  the 
transportation  of  detonators  in  an  IME 
22  container.  One  comment  from  the 
Department  of  Army  reads  as  follows: 

The  proposal  to  amend  49  CFR  173.103  to 
require  inside  containers  of  DOT  class  C 
detonators  to  be  so  marked  in  order  to  permit 
use  of  the  IME  Standard  22  container  creates 
an  untenable  situation  l>ecau8e  173.103  and 
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173.ae  combine  to  base  DOT  claas  on  the 
efriciency  of  the  total  packaged  configuration, 
including  inside,  intermediat*.  and  outside 
packagings.  If  DOT  class  C  is  determined, 
baaed  on  inside,  intermediate,  and  outside 
packaging,  and  the  intermediate  and  outside 
packaging  is  then  removed,  there  is  doubt 
about  the  propriety  of  marking  "class  C 
explosive"  on  what  has  thereby  become  a 
DOT  class  A  package.  We  would  recommend 
that  some  other  administrative  method  be 
selected  to  achieve  the  intended  result  since 
use  of  methods  such  as  that  proposed  are 
usually  reasons  for  DOT  to  ivipose  sanctiona 
on  shippers.  | 

Intermediate  and  outside  packagings 
do  influence  the  classification  of 
detonators.  However,  as  indicated  in 
Notice  64-4.  more  tlian  12  yean 
experience  with  the  IME-22  container  in 
the  transportation  of  detonators 
indicates  its  perfomicince  in  accident 
and  fire  situations  is  excellent 
Furthennore.  during  that  period,  use  of 
the  IME-22  container  was  extended  to 
detonators  meeting  criteria  for  a  class  A 
explosive  under  recently  revised  rules. 
Based  on  that  experience,  MTB  is 
confident  requirements  pertaining  to  use 
of  the  IME-22  container  provide  an 
adequate  level  of  safety. 

Although  the  commenter  states  "(w)e 
would  recommend  that  some  other 
administrative  method  be  selected  to 
achieve  the  intended  result  *  *  *.".  MTB 
notes  no  such  recommendation  was 
provided.  The  record  does  not,  therefore, 
support  the  commenter's  suggestion  that 
the  regulations  be  revised  to  prohibit 
transportation  of  detonators  which  are 
not  packaged  in  a  intermediate  or 
specification  outside  packaging. 

Twenty-five  commenters  objected  to 
the  proposed  requirement  that  an  IME- 
22  box  shall  be  used  when  detonators 
and  detonating  cord  are  transported  on 
the  same  motor  vehicle.  The  following 
comment  is  representative  of  this  group. 

I  disagree  with  DOTs  position  that  *  *  * 
restricting  tlte  transportation  of  class  C 
detonating  cord  and  class  C  detonators  from 
carriage  on  the  same  vehicle  unless  the 
detonators  are  packed  in  an  IME-22  box 
would  not  cause  "significant  impact  on  a 
substantial  number  of  small  entities."  My 
company  is  definitely  a  small  business  entity 
and  this  proposal  would  severely  limit  my 
capability  to  compete  in  oilfield  wireline 
service  industry. 


I  bcflieve  it  is  very  important  to  small 
wireline  businesses  that  you  continue  to 
allow  *  *   *  properly  packaged  class  C 
detonators  (packaged  in  accordance  with  49 
CFR  173.103(d)(1)  and  173.103(d)(2).  to  be 
transported  on  the  same  vehicle  with  class  C 
detonating  cord.  If  you  do  M.  I'll  be  able  to 
remain  competitive  in  my  business  and  you 
will  have  performed  your  duty  to  insure  the 
safe  transportation  of  detonating  cord  and 
the  safety  of  the  general  pnUic. 


These  commenters  contend  an 
equivalent  level  of  safety  may  be 
achieved  by  using  packages  of 
detonators  suitable  for  transportation 
aboard  passenger-carrying  aircraft. 
Packages  conforming  to  S  173.103(d] 
may  not  exceed  SO-poonds  gross  weight. 
In  addition,  those  packages  must  be  so 
designed  that  if  one  device  near  the 
center  of  a  package  is  detonated,  no 
other  device  in  the  package  will 
detonate  and  there  will  be  no 
communication  of  detonation  from  one 
package  to  another.  There  is,  then, 
strong  bases  for  the  packaging  option 
suggested  by  these  commenters. 

In  consideration  of  the  above, 
S  177.83S(g]  is  amended  to  permit 
transportation  of  detonators,  class  C 
explosive,  padcaged  to  conform  with 
S  173.103(d].  on  the  same  motor  vehicle 
with  detonating  cord,  class  C  explosive. 

2.  Detonators  packaged  prior  to 
January  1, 1985.  Several  commenters 
took  note  of  the  impending  date  for 
mandatory  compliance  with 
requirements  promulgated  under  Docket 
HM-161  (44  FR  70721.  December  la 
1979).  The  following  chronology  tracks 
events  which  result  in  a  problem  for 
these  commenters. 

•  HM-161  adopted  a  rule  which  did  away 
with  the  classification  of  blasting  caps  on  the 
basis  of  quantity  (i.e..  more  than  1000  are 
class  A  and  1000  or  less  are  class  C). 

•  HM-161  adopted  a  role  which 
determines  hazard  ciass  on  basis  of  Hmited 
propagation  (class  C).  explosion  of  more  than 
25  grams  of  the  aggregate  gross  weight  of 
explosives,  excloding  ignition  and  delay 
charges,  in  the  outside  packaging  (class  A) 
and  mass  detonation  (class  A). 

•  HM-161  provides  in  S  173.66(G)  a 
transition  period  of  S  years  for  shippers  to 
have  their  blasting  caps  approved  as  class  C 
explosives.  (Jan  1, 19eO-Dec.  31, 1984). 

•  To  the  surprise  of  most  shippers,  there  is 
difficulty  developing  packages  that  meet 
criteria  for  dass  C  explosive  for  a  majority  of 
their  detonators.  Therefore,  shippers  continue 
to  classify  on  the  basis  of  quantity. 

•  A  principle  reason  that  shippers  continue 
to  mark  and  label  their  packages  "blasting 
caps,  class  C  explosive"  is  the  limitation  in 
the  1979  edition  of  the  IME  Standard  22 
permitting  class  C  blasting  caps  only. 

•  IME  filed  petition  for  rulemaking  P-891 
on  (anuary  14. 1983,  That  petition  seeks  to 
also  permit  transportation  of  class  A 
detonators  in  an  IME  Standard  22  container. 

The  IME  submitted  the  following 
comment 

In  order  to  preserve  an  operation  which 
has  a  demonstrated  record  of  safety  in 
transportation,  the  explosives  industry 
awaited  action  on  its  petitions  which  are 
covered  in  HM-191  to  clarify  HM-161. 
Therefore,  packaging  certain  blasting  caps  as 
detonators  was  delayed. 

There  will  be  a  substantial  inventory  of 
blasting  caps  in  the  field  as  of  January  1. 
1985.  In  order  to  deplete  this  inventory,  IME 


respectfully  requests  that  material  packaged 
prior  to  (anuary  1. 1985  continue  to  be 
shipped  under  existing  markings  and 
regulatioru  until  (aimary  1. 1986  at  which 
time  all  remaining  inventory  will  be 
relabeled. 

The  Department  of  the  Army 
commented  by  stating: 

The  proposal  would  require 
reaccomplishing  standard  emergency 
resupply  packages  of  munition  items,  which 
are  configured  to  support  a  declared  national 
emergency.  Repackaging  and  reworking 
present  inventories  would  increase  packaging 
and  transportation  costs.  *  *  * 
•         *         •         •         • 

Recommend  a  grandfather  clause  be 
incorporated  to  allow  Department  of  Defense 
to  package,  mark,  and  ship  present  stocks  of 
this  material  in  accordance  with  the 
regulations  prior  to  implementaticm  of  this 
ruling.  This  will  allow  Department  of  Defense 
to  deplete  our  inventory  without  costly 
repackaging  and  remarking. 

While  a  five  year  transition  period 
provided  shippers  adequate  time  to 
reclassify  packages  of  detonators,  they 
were  hampered  by  the  restriction  in  IME 
Standard  22  which  limits  use  of  that 
container  to  blasting  caps  that  are  class 
C  Explosives.  With  adoption  in  this  final 
rule  of  a  revised  edition  of  the  IME 
Standard  22  permitting  class  A 
detonators  also,  there  is  no  longer  a 
reason  to  mark  padcages  of  detonators 
"blasting  caps",  class  C  explosive. 
However,  as  adoption  of  that  revised 
edition  of  IME  Standard  22  comes  at  the 
eleventh  hour.  MTO  recognizes  a 
considerable  number  of  packages 
marked  and  classed  under  the 
grandfathered  rules  are  stored  in 
explosives  magazines.  Considering  that 
blasting  caps  have  been  safely 
transported  under  that  description  and 
class  for  well  over  50  years,  MTB 
believes  benefits  gained  by  remarking 
the  packages  are  disproportionate  to 
costs.  Section  173.66(g),  therefore,  is 
revised  to  permit  the  transportation  of 
detonators,  packaged  prior  to  January  1, 
1985,  in  accordance  with  regulations  in 
effect  on  October  31, 1979.  This 
provision  terminates  on  December  31, 
1985.  Each  package  offered  for 
transportation  after  December  31, 1985 
must  conform  with  rules  in  effect  at  the 
time  of  shipment. 

3.  IME  Standard  22.  For  consistency 
with  amendments  proposed  in  Notice 
No.  84-4,  the  IME  submitted  a  later 
revision  to  their  Standard  Library 
Publication  (SLP)  No.  22  which  specifies 
conditions  that  must  be  met  before 
detonating  cord,  class  C  explosive,  may 
be  transported  on  the  same  motor 
vehicle  with  detonators.  Essentially,  the 
revision  pprmits  transportation  of  class 
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C  detonating  cord  and  detonators  in  a 
manner  already  in  effect  for  high 
explosives  and  detonators.  It  is  agreed 
the  revision  is  necessary.  Therefore. 
MTB  is  incorporating  by  reference  IME 
SLP  No  22  revised  as  of  January  1. 1985. 

U.  Review  by  Sections 

General  References  to  IME  Standard 
22  throughout  the  HMR  address  not  only 
the  manner  of  design  and  construction 
of  the  container  or  compartment  but  the 
permitted  uses  and  requirements 
specified  in  that  publication  as  well. 

Section  171.7  ii  revised  to  incorporate 
the  January  1, 1985  edition  of  IME 
Standard  22.  A  copy  is  available  for 
review  in  the  docket  file  for  this 
rulemaking  action. 

Section  172.101  is  amended  by 
removing  the  proper  shipping  name 
"cordeau  delonant  fuse"  and  adding  two 
entries  with  the  proper  shipping  name 
"Cord,  detonating  flexible"  (class  A  and 
class  C). 

Section  173.53  is  amended  by  adding  a 
definition  of  detonating  cord  at 
paragraph  (w). 

Section  173.66  Paragraph  (c)  is  revised 
to  permit  the  carriage  by  motor  vehicle 
of  certain  detonators  (blasting  caps)  that 
are  not  packed  in  an  outside 
specification  wooden  or  fiberbourd  box. 
Instead,  the  detonators  shall  be 
transported  in  an  IME  Standard  22 
container  or  compartment. 

Paragraph  (e)  is  amended  by  adding 
subparagraph  (3)  to  permit  use  of  an 
IME  Standard  22  container  or 
compartment  as  an  alternative  to 
specification  wooden  and  fiberboard 
boxes  ordinarily  required  for  class  A 
detonators. 

Paragraph  (g)  is  amended  by 
extending  by  one  year  the  period  during 
which  detonators  may  be  transported 
under  rules  in  effect  on  October  31. 1979. 

Section  173.81  is  added  to  specify 
packaging  requirements  for  detonating 
cord,  class  A  explosive.  The  packaging 
requirements  are  similar  to  those 
specified  in  \  173.104  for  class  C 
detonating  cord. 

Paragraph  (c)  permits  transportation 
of  100  pounds  or  less  of  detonating  cord 
not  exceeding  100  grains  of  explosive 
per  linear  foot  as  a  class  C  explosive. 

Section  173.100(d)  is  revised  to 
redefine  detonating  cord.  The  expanded 
definition  specifies  the  approving 
agency  shall  assure  that  a  detonation  in 
one  package  will  not  communicate 
detonation  to  adjacent  packages. 

Section  173.103  is  amended  by  adding 
a  requirement  in  paragraph  (c)(4)  that 
each  inside  packaging  containing 
detonators,  class  C  explosives,  shall  be 
marked  "class  C  explosives".  The 
Department  of  the  Army  did  not  concur 


in  this  proposal.  However,  the 
commenter  did  not  provide  support  for 
its  nonconcurrence. 

The  requirement  that  inside 
packagings  for  detonators  be  marked 
"class  C  explosive"  is  essential  to  safety 
in  transportation.  Absent  this  marking 
requirement,  intermediate  and  end-use 
shippers  could  mistakenly  remove 
unmarked  inner  packages  of  class  A 
detonators  containing  an  excessive 
amount  of  explosive  material  and 
transport  them  in  an  IME-22  container 
as  a  class  C  explosive.  As  safety 
requirements  pertaining  to 
transportation  of  class  A  explosives  are 
more  stringent,  the  regulations  must 
consider  the  worst  possible  case. 
Consequently,  the  shipper  may  take 
advantage  of  the  less  stringent 
regulations  pertaining  to  class  C 
explosives,  but  only  upon  a  positive 
endorsement  that  the  detonators 
otherwise  qualify  as  class  C  explosives. 

Twenty-six  commenters  requested 
that  NfTB  permit  use  of  packages  which 
conform  to  requirements  of  S  173.103(d), 
as  an  alternative  to  the  IME-22 
container.  Thus,  paragraph  (d)  is 
amended  by  adding  a  requirement  that 
each  package  of  detonators  suitable  for 
transportation  aboard  a  passenger- 
carrying  aircraft  shall  have  a  marking 
which  assures  motor  carrier  personnel 
those  detonators  may  be  transported 
with  hazardous  materials  normally 
requiring  segregation  or  separation.  The 
required  marking  states  'This  package 
conforms  to  conditions  and  limitations 
specified  in  49  CFR  173.103(d)." 
Currently,  the  air  carriers  need  to  know   . 
this  information  is  satisfied  by  the 
required  shipping  paper  entry  "Cargo 
aircraft  only".  However,  as  the  package 
now  has  special  significance  in  the 
highway  mode,  motor  carriers  must  see 
an  endorsement  which  assures  that 
otherwise  incompatible  materials  are 
not  transported  on  the  same  vehicle. 

Section  173.104  is  revised  to  give 
formal  notice  that  each  outstanding 
approval  for  cordeau  detonant  fuse, 
class  C  explosive  is  amended  by 
changing  the  hazard  class  from  class  C 
explosive  to  class  A  explosive,  and  by 
changing  the  proper  shipping  name  from 
cordeau  detonant  fuse  to  cord, 
detonating //ex/7j/e.  To  facilitate  an 
orderly  transition,  a  period  of 
approximately  18  months  is  granted 
during  which  detonating  cord,  for  which 
an  approval  was  issued  prior  to  January 
1. 1985.  may  be  transported  subject  to 
conditions  of  the  approval  and  in 
accordance  with  requirements  of  the 
HMR  in  effect  on  December  31, 1984. 

Section  174.81  is  amended  by:  adding 
detonating  cord  to  the  list  of  materials 
identified  in  row  b  of  the  table  (e.g.  high 


explosives  and  propellant  explosives, 
class  A),  removing  cordeau  detonant 
fuze  from  row  8.  and  adding  detonating 
cord  at  row  8a.  Detonating  cord  (class  A 
and  C)  is  prohibited  from  transportation 
in  the  same  transport  vehicle  with 
initiating  explosives,  all  detonators  and 
detonating  primers,  detonating  fuzes, 
and  special  fireworks  and  railway 
torpedoes. 

The  letter  "X"  is  added  at  the 
intersection  of  rows  d  and  10  to  prohibit 
the  transportation  of  detonators  and 
blasting  agents  on  the  same  trans-port 
vehicle. 

Row  7a,  headed  "Detonators, 
detonating  primers",  is  added  to  the 
group  of  class  C  explosives.  These 
articles  are  prohibited  from 
transportation  with  certain  other 
explosives,  blasting  agents  and 
poisonous  gases. 

Row  8a.  headed  "Detonating  cord",  is 
added  to  the  group  of  class  C 
explosives.  Detonating  cord  is 
prohibited  from  transportation  with 
initiating  explosives,  detonators  and 
detonating  primers,  detonating  fuzes, 
and  special  fireworks  and  railway 
torpedoes. 

The  heading  of  row  10  is  revised  to 
include  ammonium  nitrate-fuel  oil 
mixtures. 

Footnote  1  and  references  to  it  within 
the  table  are  removed  since  class  C 
detonators  and  detonating  primers  are 
now  separately  identified  in  row  7a. 

Reference  to  footnote  2  is  added  at  the 
intersection  of  rows  13  and  e  since  its 
applicability  is  also  to  ammunition  for 
cannon. 

Footnote  5  is  revised  to  remove 
references  to  blasting  agents  and 
ammonium  nitrate-fuel  oil  mixtures. 
Those  materials  were  included  with 
oxidizers  (row  12)  prior  to  establishment 
of  the  blasting  agents  hazard  class. 
However,  as  they  are  now  included  with 
blasting  agents  in  row  10  the  footnote's 
reference  is  limited  to  ammonium 
nitrate,  fertilizer  grade. 

Section  175.320  is  amended  by 
changing  a  description  in  the  table  in 
paragraph  (a)  from  cordeau  detonant 
fuse  to  detonating  cord.  This  specific 
authorization  to  transport  detonating 
cord  aboard  a  cargo  only  aircraft 
supersedes  the  general  restriction  in 
column  (6)(b)  of  the  Hazardous 
Materials  'Table. 

Section  176.83  is  amended  at  Table  I 
by:  adding  detonating  cord,  class  A 
explosive  to  the  list  of  materials 
identiHed  in  row  2  of  the  table  (e.g.  high 
explosives  and  propellant  explosives 
class  A):  removing  cordeau  detonant 
fuze  from  row  15:  and  adding  detonating 
cord  at  row  15a.  Detonating  cord  (class 
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A  and  C)  is  prohibited  from 
transportation  in  the  same  hold  or 
compartment  with  initiating  explosives, 
all  detonators  and  detonating  primers, 
detonating  fuzes,  and  special  fireworks 
and  railway  torpedoes. 

Detonators  and  detonating  primers 
(class  C  explosives)  are  added  at  row 
14a.  These  articles  are  prohibited  from 
loading  and  stowage  with  other 
explosives  and  blasting  agents;  the  same 
as  clas9  A  detonators  and  detonating 
primers. 

All  detonators  are  prohibited  from 
loading  and  stowage  with  blasting 
agents. 

Detonating  fuzes  are  prohibited  from 
loading  and  stowage  with  blasting 
agents. 

Section  177.835(g)  is  revised  to  add 
blasting  agents  and  detonating  cord. 
Class  C  explosive  as  materials  that  may 
not  be  tunsported  on  the  same  motor 
vehicle  with  detonators  or  detonating 
primers.  However,  exceptions  in 
paragraph  (g)  permit  transportation  of 
detonators  and  blasting  agents  on  the 
same  motor  vehicle.  Paragraph  (g)  is 
revised  to  permit  transportation  of 
detonators  packaged  to  conform  with 
requirements  specified  in  §  173.103(d) 
with  detonating  cord,  class  C 
explosives. 

Paragraph  (g)  is  further  revised  to 
clarify  that  detonators  may  be 
transported  on  the  same  motor  vehicle 
with  detonating  primers. 

Section  177.848  is  amended  by  adding 
detonating  cord  to  the  list  of  materials 
identified  in  row  b  of  the  table  (e.g.  high 
explosives  and  propellant  explosives, 
class  A),  and  by  removing  cordeau 
detonant  fuze  from  row  8. 

Row  7a.  headed  "Detonators, 
detonating  primers"  is  added  to  the 
group  of  class  C  explosives.  These 
articles  are  prohibited  from 
transportation  with  other  explosives  and 
blasting  agents;  generally  the  same  as 
class  A  detonators  and  detonating 
primers.  An  exception  is  made  for 
shipments  transported  under  provisions 
of  §  177.835(g) . 

Row  8a,  headed  "Detonating  cord",  is 
added  to  the  group  of  class  C 
explosives.  Detonating  cord  is 
prohibited  from  transporation  with 


initiating  explosives,  all  detonators  and 
detonating  primers,  detonating  fuzes, 
and  special  fireworks  and  railway 
torpedoes.  An  exception  is  made  for 
shipments  transported  under  provisions 
of  §§  173.81(c)  or  177.835(g). 

The  heading  of  row  10  is  revised  to 
include  ammonium  nitrate-fuel  oil 
mixtures. 

Reference  to  footnote  1  at  coordinates 
d-9,  d-11.  d-12.  d-13  and  d-14  is  removed 
since  requirements  applicable  to  class  C 
detonators  are  now  specified  in  row  7a. 

Footnote  1  is  revised  to  apply  to  class 
A  detonators,  and  class  C  detonators 
transported  with  class  C  detonating 
cord. 

Reference  to  footnote  2  in  row  13  is 
changed  from  row  d  to  row  «  since  its 
applicability  is  to  ammunition  for 
cannon  and  not  detonators. 

Footnote  5  is  revised  to  remove 
references  to  blasting  agents  and 
ammonium  nitrate-fuel  oil  mixtures. 
These  materials  were  included  with 
oxidizers  (row  12)  prior  to  establishment 
of  the  blasting  agents  hazard  class. 
However,  as  they  are  now  included  with 
blasting  agents  in  row  10,  the  footnote's 
reference  is  limited  to  ammonium 
nitrate,  fertilizer  grade. 

III.  Administrative  Notices 

A.  Executive  Order  12291 

The  MTB  determined  the  affect  of  this 
final  rule  will  not  meet  the  criteria 
specified  in  section  1(b)  of  Executive 
Order  12291  and  is.  therefore,  not  a 
major  rule.  This  is  not  a  significant  rule 
under  DOT  regulatory  procedures  (44  FR 
11034)  and  requires  neither  a  Regulatory 
Impact  Analysis,  nor  an  environmental 
impact  statement  under  the  National 
Environmental  Policy  Act  (49  U.S.C. 
4321  et.  seq.).  A  regulatory  evaluation  is 
available  for  review  in  the  Docket. 

B.  Impact  on  Small  Entities 

Based  on  limited  information 
concerning  size  and  nature  of  entities 
likely  affected,  I  certify  this  final  rule 
will  not,  as  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  criteria  of  the  Regulatory 
Flexibility  Act. 


C.  List  of  Subjects 

49  CFR  Part  171 

Explosives.  Hazardous  materials 
transportation. 

49  CFR  Part  172 

Explosives.  Hazardous  materials 
transportation. 

49  CFR  Part  173 

Explosives,  Packaging  and  containers. 
49  CFR  Part  174 

Explosives.  Railroad  safety. 
49  CFR  Part  175 

Explosives,  Air  carriers. 
49  CFR  Part  176 

Explosives.  Maritime  carriers. 
49  CFR  Part  177 

Explosives.  Motor  carriers. 

IV.  Rules  and  Regulations 

In  consideration  of  the  foregoing. 
Parts  171  through  177  of  Title  49.  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DEFINITIONS 

1.  In  5  171.7  paragraph  (d)(9)  is  revised 
to  read  as  follows; 

S  171.7    Matter  incorporated  by  reference. 

*  *        *        •        • 

(d)  *  *  * 

(9)  IME  Safety  Library  Publication  No. 
22  (IME  Standard  22)  is  titled. 
"Recommendations  for  the  Safe 
Transportation  of  Detonators  in  a 
Vehicle  With  Certain  Other  Explosive 
Materials."  Revised  January  1, 1985. 

•  *        •        •        • 

PART  172— HAZARDOUS  MATERIALS 
TABLES  AND  HAZARDOUS 
MATERIALS  COMMUNICATIONS 
REGULATIONS 

2.  S  172.101.  the  Hazardous  Materials 
Table  is  amended  by  removing  and 
adding  the  following  entries: 

§  172.101    Purpose  and  use  of  ttazardoue 
materials  table. 
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PART  173-SHIPPERS-GENERAL 
REQUIREMEHTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

3.  In  S  173.53  paragraph  (w)  is  added 
to  read  as  follows: 

1173.53    DcfMUonotciassAajiplosivM. 

(w)  Detonating  cord  is  a  device 
consisting  of  a  core  of  pentaerythrite 
tetranitrate.  cyclotrimethylene- 
trinitramine  or  similar  explosive 
ovenpun  with  tape*,  yams  and  plastics 
or  waterproofing  compounds  without 
wire  countering. 

4.  In  S  173.66.  paragraph  (c)(2)  is 
redesignated  (c)(3);  paragraph  (g)  is 
revised:  and  paragrafrfts  (c)(2)  and  (e)(3) 
are  added  to  read  as  follows: 

{173.86    Oatonators. 


(c)  •  *  • 

(2)  Devices  that  are  electric  blasting 
caps  with  leg  wires  4  feet  long  or  longer, 
delay  connectors  in  plastic  sheaths,  or 
blasting  caps  with  empty  plastic  tubing 
12  feet  long  or  longer,  and  contain  no 
more  than  1  gram  of  explosive 
(excluding  ignition  and  delay  charges) 
may  be  offered  for  transportation  and 
transported  in  an  IME  Standard  22 
container  or  compartment  without  the 
outside  packaging  specified  in 
paragraph  (e)(1)  or  (e)(2]  of  this  section 
if— 

(i)  The  devices  are  packed  as 
specified  in  paragraph  (a)(1)  and  (a)(3)(i) 
of  this  section; 

(ii)  There  are  no  more  than  1000 
detonators  in  the  IME  Standard  22 
container  or  compartment;  and 

(iii)  No  material  is  loaded  on  top  of 
the  IME  Standard  22  container,  or  no 
material  is  loaded  against  the  outside  of 
the  door  of  the  IME  Standard  22 
compartment. 
•         •         *         •         • 

(e)  •  *  * 

(3)  IME  Standard  22  container  or 
compartment  when  the  detonators 


conform  with  conditions  and  limitations 
specified  in  paragraph  (c)(2)  of  this 
section. 

*  •        •        •        * 

(g)  Devices  subject  to  this  section  and 
approved  by  an  agency  listed  in 
S  173.86(b)  before  January  1. 1960.  may 
be  transported  subject  to  conditions  of 
the  approval  and  in  accordance  with 
regulations  in  effect  on  October  31. 1979. 
until  December  31. 1985.  Applicability  of 
this  paragraph  is  further  limited  to 
detonators  packaged  for  transportation 
prior  to  January  1. 19B5. 

5.  Section  173.S1  is  added  to  read  as 
follows: 

9  173.81    Datonating  cord 

(a)  Detonating  cord  shall  be  packed  in 
wooden  or  fiberboard  boxes. 

(b)  Each  outside  packaging  shall  be 
plainly  marked  "DETONATING 
CORD— HANDLE  CAREFULLY". 

(c)  Detonating  cord  having  an 
explosive  content  not  exceeding  100 
grains  per  linear  foot  may  be  offered  for 
transportation  and  transported  as  a 
class  C  explosive  if  the  gross  weight  of 
all  packages  of  detonating  cord  does  not 
exceed  100  pounds  per — 

(1)  transport  vehicle,  freight  container 
or  cargo  only  aircraft. 

(2)  offshore  down  hole  tool  pallet 
carried  on  a  cargo  vesseL 

(e)  cargo  compartment  of  a  cargo 
vesseL 

(4)  passenger-carrying  aircraft  used  to 
transport  personnel  to  remote  work 
sites,  such  as  offshore  drilling  units. 

6.  In  S  173.100.  paragraph  (d)  is 
revised  to  read  as  follows: 

9  1 73. 100    DtflnHion  of  class  C  explosives. 

*  *        *        •        * 

(d)  Cord,  detonating //ex/i/e  is  a 
device  consisting  of  a  core  of 
pentaerythrite  tetranitrate. 
cyclotrimethylene-  trinitramine  or 
similar  explosive  overspun  with  tapes, 
yams  and  plastics  or  waterproofing 
compounds  without  wire  countering. 


Approval  of  detonating  cord  as  a  class  C 
explosive  is  contingent  upon: 

(1)  examination  by  an  agency  listed  in 
9  173.88(b);  and 

(2)  a  demonstrated  ability  to  confine 
blast  effects  of  a  detonation  to  the 
package  as  prepared  for  transportation, 
and  without  propagation  of  detonation 
to  similar  packages  which  surround  it. 

•        •        *        •        * 

7.  In  9  173.103,  paragraphs  (c)(2)  and 
(d)(1)  are  amended  by  removing  the 
word  "and"  at  the  end  of  the  clause; 
paragraphs  (c)(3)  and  (d)(2)  are 
amended  by  removing  the  period  and 
inserting,  in  its  place,  a  semicolon 
followed  by  the  word  "and";  and 
paragraph  (c)(4),  notes  1  and  2  to 
paragraph  (c).  and  paragraph  (d)(3)  are 
added  to  read  as  follows: 

9  17S.103    Datonators.  class  C  axptoshfa, 
snd  detonating  prtmars,  class  C  axploalvas. 

•  •  *  •  • 

(c)  •  *  * 

(4)  Each  inside  packaging  shall  be 
marked  "class  C  explosives". 

Note  1. — The  "class  C  explosives"  marking 
is  the  shippers  certification  that  the  contents 
of  the  IME  Standard  22  container  or 
compartment  are  class  C  explosives. 

Note  2. — Any  detonator  packed  in  an 
inside  packaging  that  is  not  marked  "class  C 
explosives"  shall  be  offered  for 
transportation  as  a  class  A  explosive. 

(d)  •  •  * 

(3)  The  shipper  certifies  conformance 
with  requirements  of  this  paragraph  by 
marking  the  outside  of  the  package  with 
the  statement:  "This  package  conforms 
to  conditions  and  limitations  specified  in 
49  CFR  173.103(d)". 

8.  Section  173.104  is  revised  to  read  as 
follows: 

9  173.104  Cord,  detonating  flexible;  mild 
detonating  fuse,  metal  clad  or  flexible;  or 
flexible  linear  stiaped  charges,  metal  clad. 

(a)  Cord,  detonating  flexible  which 
was  properly  examined,  and  classed 
and  described  "cordeau  detonant  fuse, 


UMI 
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class  C  explosive"  prior  to  January  1, 
1985  by  an  agency  listed  in  {  173.86(b)  is 
reclassed  class  A  explosive  and 
assigned  the  proper  shipping  name 
"cord,  detonating  flexible".  However, 
until  June  30. 1986.  cord  detonating 
flexible  which  was  properly  examined, 
and  classed  and  described  "cordeau 
detonant  fuse,  class  C  explosive"  may 
be  offered  for  transportation  and 
transported  subject  to  conditions  of  the 
approval  and  in  accordance  with 
requirements  of  this  subchapter  in  effect 
on  December  31, 1984. 


(b)  Cord,  detonating  flexible;  mild 
detonating  fuse,  metal  clad  or  flexible; 
and  flexible  linear  shaped  charges, 
metal  clad  may  not  be  packed  in  the 
same  package  with  detonators  or  with 
any  high  explosive. 

(c)  Cord,  detonating //exyWe;  mild 
detonating  fuse,  metal  clad  or  flexible; 
and  flexible  linear  shaped  charges, 
metal  clad  shall  be  packed  in  wooden  or 
fiberboard  boxes.  Each  package  shall  be 
marked  "CORD.  DETONATING 
FLEXIBLE— HANQIS.  CAREFULLY". 
"MILD  DETONATING  FUSE,  METAL 


CLAD  or  FLEXIBLE— HANDLE 
CAREFULLY"  or  "FLEXIBLE  LINEAR 
SHAPED  CHARGES,  METAL  CLAD— 
HANDLE  CAREFULLY",  as  appropriate. 

PART  174— CARRIAGE  BY  RAIL 

g.  In  S  174.81,  the  table  is  revised  to 
read  as  follows: 

S  1 74.8 1    Segregation  and  separatkHi 
requlrementa  for  hazardous  materials  In  raH 
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anoaa  namad  auapt  itnw  m  cohiirm  c.  41 1.  »  11.  1^  13                                         /a^a 
y*.  tS  and  1«                                                                                                                 /^/ 

X*s/ Ammunition  tor  cannon  with  empty,  inert-loaded  or  so:*              /     / 
/si'/  P^oiectiies.  or  wilttout  projectiles,  or  rocket  ammunition  witti       /,  / 
'^/     emoty  projectiles,  met  loadeo  or  solid  proiectnes  or  without      /      / 
1,5*/     orojediies                                                                     /     / 

X 

/  Prope'iant  explosives,  lel  thrust  units  (latot.  igniters,  lel  thrust.    /     / 
rocket  motors  rocket  engines  (liquid),  igniters.  fKket  motor.      /  '^  / 
starter  cartridges                                                             /     / 

X 

iii«»»»io«dad.tiao«)o»»do.»to«ad«.«ih^a.p<o*va»                         /^^  fi'eworks.  special  or  railway  lorpedoes                                       /3/ 

X 

X 

X 

X 

X 

X 

X 

okMM*  awn.  •aduAng  ignnion  and  d«i«r  chwsM                            X       /  Small  arms  ammunilion.  or  canridges.  practice  ammuniiion         /*/ 

X 

ft  Nonnai  utaoum,  d<w(»iw»  u'anwin.  and  Bwiuin  m»»i  ir             /      /Pfimers  tof  cdnnnn  or  srraii  a'ms,  empty  cart'idqe  Bags—             /      / 
wad  tenn  ma*  aao  ba  loaoad  and  uanaccoad  oitn  an^cM           /fi^  /  black  powder  igniters,  empty  cartridge  cases.  primed,  empty       / r     / 
namad  in  cokinina  a.  ti.  c.  d  a.  t,  and  8                               /•V'/    9'*''*''*s  p'imed.  combination  primers  or  percussion  caps         /      / 

/s^  /     toy  caps,  eipmsive  cable  cutlers,  explosive  rivets.                  /     / 

X 

/^/  Percussion  tuzes.  tracer  luies  or  tracers 
/^/  ^™?-  combination  or  detonating  (uzes 

/e/ 

X 

/v 

X 

/«&/'  Detonators,  detonating  pfimers 

/((^"^^Satety  squibs,  luse  ligtiters,  luse  igniters,  deiay  electiic 
/     /     ijnitefs  electric  squibs,  instantaneous  (use  or  igniter  cord          / 

/"/ 

X 

X 

X 

X 

X 

V 

X 

/       /  Detonating  cord                                                                          /®*/ 

X 

X 

X 

X 

/       /  firewo'ks   common                                                                       /^/ 

X 

X 

X 

X 

X 

X 

X 

/~~^r    Blasting  agents  n  o  s  .  or  ammonum  nitrate  fuel  oil  mixture.          /in  / 

A      /      bla<;t:rg  agent  latwl                                                                /    / 

X 

X 

X 

/^/  Fi.<mmabie  liquids  or  ilammabie  gases,  flammable  liquid               /.,    / 
/j^/   or  tia-nmaoie  gas  labe!                                                          /     / 

X 

X 

X 

X 

X 

X 

/j^y  Flammable  soiids  flammable  solid  label                                     /      / 
/^^/  Oxidiier  oxidizer  label                                                         /'^/ 
/^/     Organic  peroxide  organic  peroxide  label                              /    / 

X 

X 

X 

6 

X 

^X 

X 

/j^/  Corrosive  liquids  corrosive  label                                             /^^/ 

'X 

'X 

^x 

X 

X 

^x 

X 

X 

X 

/j^/  Nanriammabie  gases  N  F  G  label                                           /'*/ 

X 

X 

X 

X 

X 

X 
X 

/^/  Poisonous  gases  or  liquids  in  lank  car  tanks,  cylinders                /     / 
/t^ /  o'o.eciiies  or  bombs  poison  gas  labels                                  /  ^/ 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

y    /   Radioactive  materials  rad.oactive  label                                     /'*/ 

^x 

*x 

*X 

b 

*x 

'x 

•x 
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PART  175— CARRIAGE  BY  AIRCRAFT 

{175.320    [AimiKtod] 

10.  In  §  175.320,  the  table  in  paragraph  (a)  is  amended  by  removing  the  words  "Cordeau  detonant  fuse"  and  inserting,  in 
their  place,  the  words  "Detonating  cord". 

I  PART  176— CARRIAGE  BY  VESSEL 

11.  In  i  176.83.  Table  I  is  revised  to  read  as  follows: 

S  176.83    Segregation  requlretiMnts  for  cargo  vessels  and  passenger  vessels. 

,  •  •  •  • 

■KJUNQ  COOC  4910-M-M 


1  Segregation  and  Separation  Chart                         / 
\   of  Hazard€MMS  Materials  —  Table  1                       /. 

T                                   FootnotM                                                             liwtnictiofw                                               /j^  / 

/     /  Low  explosives  or  black  powder                                            / 1  /] 

/  High  explosives,  propellart  explosives  or  detonating  cord.  *          /  2/ 

^initiating  or  priming  exptosives.  wet  Diazodinitrophenol.              /     / 
fulminate  ol  mercury,  guanyl  mtrosammo  guanylidene                /     / 
hydrazine  lead  a^ide.  lead  styphnate.  nitro  mannite.               /  3/ 
nitrosoguanidine.  pentaerythnte  tetranitrate.  tetra^ene.            /     / 
ead  mononitroresorcinate                                                /     / 

X 

X 

f^        ''  Civkiaivo,  dut  A,  and  mpkuww.  cms  B,  man  not  b«                    l\m  Mwr  X  m  an  inunKMn  of  honroo- 

/  Detonators,  detonating  primers                                  -            /  ^  / 

X 

X 

■Kandaiy  c<«r«M  a>  «x  .w  ptioaptioni*  «nti*>  amti  oi  •Diihoui                 man  nwnnM  mu«i  not  b*  kxdad  w                        /^)i^  Ammunition  lof  cannon  with  explosive  proiectiles.  gas  pro-            /      / 
<»«»n9  ci<«i9»    cr«n»^   •mmun««jn   at   th.   Mm*                 noMd  logeihw                                                  /^/  lecHles.  smoke  pfO|ectiles.  incenfliary  proiecliles.  ii:uminal-        /    / 
'"T'l'i.*?"''  "*?"**?*  "'""**'''  °'  *''"'*  p'wp'wm  na»                                                                                   /^^  ing  projectiles  ammunition  fo(  small-arms  Witt)  incendiary           /     / 
tM kMdKi  and  no<Md  logMhw                                                                                                              /v/  O'oiectiies.  ammunition  lor  smail-arms  witn  explosive  proiec-     /s  / 
2                                                                                                                   '                           /£?  /     tiles,  rocket  ammunition  Willi  explosi»e  proiectiies,  gas  proiec- /    / 

Buman  luciloanal.  boomra  (npkxnwi.  or  aupplaman-                                                                                           /▼/  •''**■  '""'ke  pr0|ectiles,  incendiary  pfO|ecti!es.  I'luminairng            /     / 
lacy  chargas laaploviiai  wnnoui d«ooaior«  mAv •hipo^dbY.                                 .                                                       /Ci'/     prO|ectlies'  :  tWOSterS  (explosive)    bursters  (explosive),  and         /      / 

S\^!^**?*'T^'°**T*"^^-'l;;L!n«'-r2                                                                  •       /     supplementary  chataes  (explosive)  wuhoutoeionaiors-             /     / 

X 

X 

Tt«  anctaa  namad.  akcapt  ifiaaa  «  columna  3.  4.  to  and  16 
y  Oclonating  cord  Irariponad  as  class  C  •ipKniv*  undw    ' 

// 

Explosive  projectiles;  bombs  torpedoes;  mines;  ritie  or  hand        /    / 
grenades  (explosive);  jet  thrust  units  (latoi.  igniters,  lel  thrust.  /  6/ 
ocket  motors,  igniters  rocket  motor                                       /     / 

X 

X 

proranra  d  tir3Siic)  ol  tlut  aubcnapMr  tfiali.  M  a 
mmantan.  M  sKmM  SaparaHd  fxim   owat  ctmaignrTMnts 
at  dMonatng  ooid 

A 

/ 

'     /Detonating  luies.  class  A  explosives,  with  or  without  radioactive  /    / 
/  components                                                                          /    '/ 

X 

X 

X 

X 

'^Su^kmmunition  tor  cannon  with  empty.  Inert-loaded  or  solid              /     / 
^/  proiectiies.  or  without  projectiles;  rocket  ammunition  with  empty./  8/ 
\/  inert-loaded  or  solid  projectiles.                                             /     / 

PropaHant  explosives  let  thrust  units  iiatol.  igniters  let  thrust.      /     / 
ocket  motors  rocket  engines  (liquid),  igniters,  rwket  motor,     /  9  / 
arter  cartridges,  lei  engine.                                              /     / 

/^/  fireworks  special  or  railway  torpedoes                                     /'O/ 

X 

X 

X 

X 

X 

X 

y     /  Small  arms  ammunition  or  cartridges,  practice  ammunition         /"/ 

/     /  Primers  tor  cannon  oi  small  arms  empty  cartridge  twgs—           /     / 
/     /  Biack  powder  ign.ters,  empty  cartridge  cases,  primed,  empty      /.p  / 
/A/     grenades,  primed,  combination  primers  or  percussion  caps.      /     / 
/4Sf/     ''V  t^^PS-  e«Diosive  cable  cutters,  explosive  rivets                  /     / 

/^/  Percussion  luzes.  tracer  luzes  or  tracers                                  /is/ 

/^/  ^•'T)e  comDination  or  detonating  tuzes                                      /'^^/ 

/^/  Detonators,  detonating  primers                                                      /^^/ 

X 

X 

X 

X 

XyV'  Salety  squibs,  tuse  lighters,  fuse  igniters,  delay  elec                     /      / 
/^/    "*  igniters,  electric  squibs,  instantaneous  tuse  or  ig                 /'^/ 
/      /      niter  cord                                                                                /     / 

/       /  Detonating  cord                                                                           Z"^^^/ 

X 

X 

X 

X 

/     /  Fireworks  common                                                                /ifi/ 

X 

X 

X 

X 

X 

X 

X 

/      /  Blasting  agents,  n  o  s.                                                         /\  j/ 

X 

X 

X 

X 

/^/                                                                                       /   / 

/M/     Ammonium  nitrate  luel  oil  mixtures                                             /is/ 

X 

X 

X 

X 

/^/                                                                                           /   / 

1 

/  /                                        /  / 

/  /         .            /  / 

//                    // 

/  /                    // 

mm^ 
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PART  177— CARRIAGE  BY  PUBUC  HIGHWAY 

12.  In  §  177.835.  paragraph  (g)(2)  is  redesignated  (g)(3).  the  introductory  text  of  paragraph  (g)  is  revised,  and  a  new 
paragraph  (g)(2)  is  added  to  read  as  follows: 

$177,835    Explosive*. 

•  •  •  •  * 

(g)  No  detonating  primer  may  be  transported  on  the  same  motor  vehicle  with  any  class  A  or  class  B  explosive  (except 
other  detonating  primers  or  detonators),  blasting  agent  or  detonating  cord,  class  C  explosive.  No  detonator  may  be  transport- 
ed on  the  same  motor  vehicle  with  any  class  A  or  class  B  explosive  (except  other  detonators  or  detonating  primers),  blasting 

agent  or  detonating  cord,  class  C  explosive  unless — 

•  •  •  •  • 

(2)  The  package  oonforms  with  requirements  prescribed  in  S  173.103(d)  of  this  subchapter,  and  its  use  is  restricted  to 
instances  when — 

(i)  There  is  no  class  A  or  class  B  explosive  or  blasting  agent  loaded  on  the  motor  vehicle;  and 

(ii)  A  separation  of  24  inches  is  maintained  between  each  package  of  detonators  and  each  package  of  detonating  cord;  or 

«  •  •  •  • 

13.  In  Sl77.848(f),  the  Loading  and  Storage  Chart  of  Hazardous  Materials  is  revised  to  read  as  follows: 
S 177  J4<    Loading  and  ttoraga  ctiart  of  hazardous  materials. 
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Segregation  and  Separation  Chart 
€3f  Hazardous  l¥lateriais 


1  C«c«pf  MprMcr4Mdinf17381ic>or  177  835lg)lo«tin« 
•nd  tfanaponaiton  of  datonaion  or  dtionatmg  primtr*  with 
m«t*r»al«  nwTwd  tn  rows  b.c.«.f.3.8«  or  10  ■»  prohitNtM 

7  Cormafv*  liquMii  mu«t  not  tw  loadad  abow«  or  adiaccnt  to 
flammaCM  •oWa  ojikJ>^w^  mawnali.  •mmurwnon  for  cannon 
'tt  or  wittiout  profaditPS.  or  piopaWini  «Kpmw»<a,  •Hcapi 
I  ^HQQtn  kiadmq  mjCkioftO  ahtpmann  of  corrtMivt  tiquidi 

' ' "^1  aoiM]*  or  ojiMjuirto  mawnato  pocMOM  •nd  wtw 

•  *.«  w.v^i  pr>or  approval  hom  itw  0*partm«nt  rrwy  load 
mwh  maMriati  togattwr  wtian  n  «  known  mat  ttia  mutura  of 
I  wouu  noi  caua*  a  dartgaroua  avokinon  of  haat  or 


3  CMXoanMB.  dmm  A.  and  axploafvaa.  ctaaa  B  mual  r«ot  b* 
(torad    wnth    cfwncal   amrnunitiori   coritaminQ 

tftcarKkary  charQaa  or  whna  phoaphorua  aifttar  atftti  or  withour 
buratmg  dtargaa 

4  Bwr»iaf»<aMp*oawat.  booatafataipioawat  or  tupplawantary 
cftar9aa  laaptoanai  wthoui  datorwtori  wfian  ahippad  by.  lo. 
ortor  rtta[>apartmamio*  rtta  Army  htavy  and  Air  f  orca  of  ttia 
Untiad  SiaMa  Oowarrwnam  may  ba  Hiadad  wtih  any  o*  ttia 
anidaa  namad  aicapi  ttioaa  m  cofumna  c.  d.  3.  %  It.  12.  U. 
14.  1&and1« 

5  Ooaa  iVM  viduda  amrtwnwr^  mtrata.  fanrimr  ^rada.  wtuctt 
may  ba  loadad.  transportad  or  atorad  witn  high  aiploaivaa, 
or  wttt  datOTMtor*  contatnmg  no  mora  than  1  giam  of  as- 
pkMiva  aacA,  asciudmg  i^nftion  and  dalay  charoat 


Tha  latiar  X  at  an  imataaction  ihows 
K«t  tttaaa  matanaii  mu«i  noi  ba  loadad  or 
norad  xoqattm  EKamota  Datonaiing 
twaa.  c*aat  A  with  or  wnmout  radioaciiva 
componontt,  (gl,  muat  not  ba  toadad  or 
^  aaptoaiwaa  or  propaHam 
L  (bJ. 


6  Mormal  urarvum  daptaiad  urarMum  artd  ttwnum  mam  m 
•oM  form  may  atec  ba  kiadad  and  trarnportad  wrth  amctaa 
namad  m  columna  a.  b.  c.  d.  a.  f.  and  g 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wikflife  Servic* 
50  CFR  Part  23 


Export  of  American  AIRgatort  Taken  In 
1984-85  Harvest  Seasons  In  Texas; 
Final  Findings  of  Scientific  and 
Management  Autttorities 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION;  Final  Findings  and  rule. 


n  The  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES)  regulates  international  trade  in 
certain  animal  and  plant  species.  As  a 
general  rule,  exports  of  animals  and 
plants  listed  in  Appendix  II  of  CITES 
may  occur  only  if  a  Scientific  Authority 
(SA)  has  advised  a  permit-issuing 
Management  Authority  (MA)  that  such 
exports  will  not  be  detrimental  to  the 
survival  of  the  species,  and  if  the  MA  is 
satisfied  that  the  animals  or  plants  were 
not  obtained  in  violation  of  laws  for 
their  protection.  This  notice  announces 
flnal  fmdings  by  the  SA  and  MA  of  the 
United  States  on  the  export  of  American 
alligators  harvested  in  Texas.  The 
Service  intends  to  make  these  findings 
to  span  a  period  of  two  harvest  seasons 
(1984-85). 


EFFECTIVE  DATE:  These  findings  are 
effective  on  January  7. 1985. 

ADDRESS:  Please  send  correspondence 
concerning  this  notice  to  the  Office  of 
Scientific  Authority.  U.S.  Fish  and 
Wildlife  Service,  Washington,  D.C. 
20240.  Materials  received  will  be 
available  for  public  inspection  from  7:45 
a.m.  to  4:15  p.m.,  Monday  through 
Friday,  at  the  Office  of  Scientific 
Authority,  room  537, 1717  H  Street,  NW, 
Washington,  D.C.  or  at  the  Federal 
Wildlife  Permit  Office,  room  621, 1000  N. 
Glebe  Road.  Arlington,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT 

Scientific  Authority  Finding — Dr. 
Richard  L.  Jachowski,  Office  of 
Scientific  Authority,  U.S.  Fish  and 
Wildlife  Service,  Washington,  D.C. 
20240.  telephone  (202)  653-5948. 

Management  Authority  Finding — Mr. 
Thomas  J.  Parisot,  Federal  Wildlife 
Permit  Office.  U.S.  Fish  and  Wildlife 


Service.  Washington.  D.C.  20240. 
telephone  (703)  235-2418. 

Export  Permits — Mr.  Richard  K. 
Robinson,  Federal  Wildlife  Permit 
Office,  U.S.  Fish  and  Wildlife  Service, 
Washington,  D.C.  20240.  telephone 
(703)  235-1903. 

SUPPLEMENTARY  INFORMATION:  This  iS 

the  second  of  two  notices  concerning  the 
Service's  findings  on  export  of  American 
alligators  taken  in  the  1984  and  1985 
seasons  in  Texas.  The  first  notice  (49  FR 
35528;  September  10. 1984)  announced 
proposed  findings  by  the  SA  and  MA  of 
the  United  States  on  the  export  of  this 
species.  The  Service  invited  public 
comments  from  the  public  at  that  time, 
but  no  comments  were  received  during 
the  comment  period. 

Scientific  Authority  (SA)  Findings 

Article  IV  of  CITES  requires  that  an 
export  permit  for  any  specimen  of  a 
species  included  in  Appendix  II  shall 
only  be  granted  when  certain  findings 
have  been  made  by  the  SA  and  MA  of 
the  exporting  country.  The  SA  must 
advise  "that  such  export  will  not  be 
detrimental  to  the  survival  of  that 
species"  before  a  permit  can  be  granted. 

The  SA  for  the  United  States  must 
develop  such  advice  on  nondetriment 
for  the  export  of  Appendix  II  animals  in 
accordance  with  section  8A  of  the 
Endangered  Species  Act  of  1973,  as 
amended  in  1982.  The  Act  states  that  the 
Secretary  of  the  Interior  "shall  base  the 
determinations  and  advice  given  by  him 
under  Article  IV  of  the  Convention  with 
respect  to  wildlife  upon  the  best 
available  biological  information  derived 
from  professionally  accepted  wildlife 
management  practices;  but  is  not 
required  to  make  or  require  any  State  to 
make  estimates  of  population  size  in 
making  such  determinations  or  giving 
such  advice." 

The  American  alligator  is  considered 
to  be  listed  in  Appendix  II  to  respond 
both  to  problems  of  potential  threat  to 
the  survival  of  American  alligators 
(CITES  Article  11.2(a)]  and  similarity  in 
appearance  to  other  crocodilians  that 
are  threatened  with  extinction  [CITES 
Article  11.2(b)].  A  review  of  species  in 
the  appendices  that  was  concluded  in 
1983  confirmed  the  suitability  of  this 
treatment,  as  set  forth  in  the  proposal 
that  the  Conference  of  the  Parties 
adopted  in  1979  to  place  this  species  in 
Appendix  II.  The  Service  will  address 


the  issue  of  similarity  in  appearance 
through  tagging  hides  and 
documentation  of  shipments,  as  it  does 
with  furbearers.  Because  the  alligator  is 
listed  partly  because  of  a  potential 
threat  to  its  survival  (based  on  previous 
population  declines  that  have  been 
reversed  in  certain  parts  of  the  United 
States),  the  Service  also  must  determine 
if  exports  will  not  be  detrimental  to  the 
survival  of  the  American  alligator  itself. 

Guidelines  developed  for  SA  advice 
on  exports  of  alligators  under  the 
provisions  of  CITES  Article  11.2(a)  have 
been  revised  to  conform  with  the  1982 
amendments  to  the  Endangered  Species 
Act  (see  48  FR  16494,  April  18, 1983). 

A.  Minimum  requirements  for 
biological  information: 

(1)  Information  on  the  condition  of  the 
population,  including  trends  (the  method 
of  determination  to  be  a  matter  of  State 
choice),  and  population  estimates  where 
such  information  is  available. 

(2)  Information  of  total  harvest  of  the 
species. 

(3)  Information  on  distribution  of 
harvest. 

(4)  Habitat  evaluation. 

B.  Minimum  requirements  for  a 
managenient  program: 

(1)  There  should  be  a  controlled 
harvest,  methods  and  seasons  to  be  a 
matter  of  State  choice. 

(2)  All  hides  should  be  registered  and 
marked. 

(3)  Harvest  level  objectives  should  be 
determined  annually  by  the  States. 

The  Service  finds  that  current 
information  on  population  status  and 
management  submitted  by  Texas,  as 
well  as  that  collected  by  the  Service, 
fully  support  a  finding  that  the  export  of 
alligators  taken  in  accordance  with 
State  regulations  will  not  be  detrimental 
to  the  survival  of  the  species  in  Texas. 

Tagging  of  hides  by  the  State  and 
documentation  of  shipments  by  the  MA 
provide  assurance  that  export  will  not 
reduce  the  effectiveness  of  CITES  in 
controlling  trade  in  other  species  of 
crocodilians.  Documents  containing 
information  that  provide  the  basis  for 
SA  advice  for  alligators  are  available  for 
public  inspection  at  the  Office  of 
Scientific  Authority  (address  given 
above). 
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Manasement  Authority  (MA)  Findings 

Exports  of  Appendix  n  species  are  to 
be  allowed  under  CITES  only  if  the  MA 
is  satisfied  that  the  specimens  were  not 
obtained  in  contravention  of  laws  for 
the  protection  of  wildlife  or  plants.  The 
Service,  therefore,  must  be  satisfied  lha» 
the  hides  were  not  obtained  in  violation 
of  State  or  Federal  law.  in  order  to  allow 
export.  Evidence  of  legal  taking  for 
American  alligators  is  provided  by  Slate 
tagging  systems.  The  Service  requires 
that  each  alligator  hide  must  be  tagged 
by  a  permanently  attached,  serially 
numbered  tag  of  a  type  approved  by  the 
Service  that  is  attached  under 
conditions  established  by  the  Service. 
Tags  must  clearly  identify  hides  as  to 
species.  State  of  origin,  and  season  of 
taking.  MA  export  guidelines  for  the 
1964-85  taking  seasons  are  as  follows: 

(1)  Current  State  hunting,  trapping  and 
tagging  regulations  and  sample  tags 
must  be  on  file  with  the  Service  (Federal 
Wildlife  Pennit  Office): 

(2)  The  tags  must  be  durable  and 
permanently  locking,  and  must  show 
State  of  origin,  year  of  take,  species  and 
be  serially  unique; 

(3)  The  tag  must  be  applied  to  all 
hides  within  a  minimum  time  after  take, 
as  specified  by  the  State,  and  such  time 
should  be  as  short  as  possible  to 
minimize  movement  of  untagged  hides. 

(4)  The  tag  must  be  permanently 
attached  as  authorized  and  prescribed 
by  the  State: 

(5)  State-registerd  dealers  or  State- 
licensed  takers  allowed  by  the  State  to 
attach  tags  must  account  for  tags 
received  and  must  return  unused  tags  to 
State  within  a  specified  time  after  taking 
season  closes:  and 

(6)  Fully  manufactured  hide  products 
may  be  exported  from  the  U.S.  when 
accompanied  by  State  lags  removed 
from  hides  contained  in  the  products: 
such  tags  must  be  surrendered  to  the 
Service  prior  to  export. 

The  Service  has  reviewed  the  Texas 
alligator  tagging  program  and  has  found 
that  it  fully  meets  these  guidelines. 

Export  Approval 

The  Service  received  no  comments  in 
response  to  the  notice  of  proposed 
findings  in  reference  to  alligators,  with 
the  exception  of  information  provided 
by  the  State  wildlife  agency  of  Texas. 

The  Service  approves  the  export  of 
American  alligators  lawfully  taken 
during  the  1984-65  seasons  in  Texas  on 
the  grounds  that  both  S.A  and  MA 
criteria  have  been  met.  Texas  now  joins 
Louisiana  and  Florida  in  gaining  export 
approval  for  American  alligators  legally 
taken  during  the  1984-85  seasons. 
Louisiana  and  Florida  were  previously 


granted  such  export  approval  (49  PR 
1058:  (anuary  9. 1984)  for  legally  taken 
alligators  in  the  196^-85  seasons. 

The  findings  announced  in  this  notice 
are  elective  immediately.  It  is  the 
Service's  opinion  that  a  delay  in  the 
effective  date  of  the  regulations  after 
this  final  rulemaking  is  published  could 
adversely  impact  the  species  by 
preventing  the  international  marketing 
of  hides  (where  commercial  harvest  is 
an  important  part  of  the  State 
conser\'ation  program),  and  thereby 
reducing  the  incentive  for  takers  or 
dealers  to  comply  with  State 
requirements.  The  Service,  therefore, 
finds  that  "good  cause"  exists,  within 
the  terms  of  5  U.S.C.  553(d)(3)  of  the 
Adminislralive  Procedure  Act.  for  these 
regulations  to  take  effect  immediately 
upon  publication.  Further,  because  this 
rule  relieves  a  restriction  on  export,  it 
may  take  effect  immediately  under  5 
U.S.C.  553(d)(1). 

This  rule  is  issued  under  authority  of 
the  Endangered  Species  Act  of  1973  (18 
U.S.C.  1531.  et  seq.:  87  Stat.  884  as 
amended).  It  was  prepared  by  Dr. 
Richard  M.  Mitchell.  Office  of  Scientific 
Authority,  and  Mr.  S  Ronald  Singer. 
Federal  Wildlife  Permit  Office. 

Note.-:— The  Department  has  detcfmined 
that  the  final  findinfts  on  the  export  of 
American  alligator  taken  in  the  1964-S5 
har\'est  seasons  in  Texas  art-  not  a  major 
Federal  action  that  would  siK-'iificantly  affect 
the  quality  of  the  human  environment  within 
the  meaning  of  sccuon  102(2)(C1  of  the 
National  Environmental  Policy  Act  and. 
therefore,  the  preparation  of  an 
Environmental  Impact  Statement  is  not 
required.  The  Department  also  has 
determined  that  this  is  not  a  major  rule  under 
Executive  Order  12291  and  does  not  have  a 
significant  economic  effect  on  a  substantial 
number  of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601).  The  findings 
will  allow  for  the  export  of  specimens  taken 
in  accordance  with  Slate  progra'-^.s  that  have 
been  instituted  for  the  management  of  this 
species.  The  findings  do  not  contain  any 
information  collection  or  recordkeeping 
requirements  as  defined  by  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  50  CFR  Part  23 

Endangered  and  threatened  wildlife. 
Exports.  Fish.  Imports.  Plants 
(agriculture).  Treaties. 

PART  23— ENDANGERED  SPECIES 
CONVENTION 

Accordingly,  the  Service  proposes  to 
amend  Part  23  of  Title  50.  Code  of 
Federal  Regulations,  as  set  forth  below: 

Subpart  F— Export  of  Certain  Species 

1.  The  authority  citation  for  Part  23 
continues  to  read  as  follows: 


Authority:  Convention  on  Intemational 
Trade  in  Endangered  Species  of  Wild  Fauna 
and  Flora.  TIAS  8249.  and  Endangered 
Species  Art  of  1973.  87  Stat.  884. 16  U.S.C 
1.S31-43. 

2.  In  S  23.57.  add  new  paragraph  (f)  to 
read  as  follows: 

$23.57    Amsrican  aNigator  (ANigator 
mississippltnsis). 

•  •  •  •  * 

(f)  1984-85  harvests:  Texas. 

Condition  on  export:  Each  hide  must 
be  clearly  identified  as  to  species.  State 
of  origin,  and  season  of  taking,  and  must 
be  tagged  by  a  permanently  attached. 
serially  numbered  tag  of  a  type 
approved  by^he  Service  that  is  attached 
under  conditions  established  by  the 
Serx'ice. 

Dated:  December  14. 1984. 
|.  Craig  Potter. 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  661 

I  Docket  No.  40899-4135] 

Ocean  Salmon  Hsheries  Off  tf)e 
Coasts  of  Wasftington,  Oregon,  and 
California;  Technical  Amendment 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 

ACTION:  Final  rule:  technical 
amendment. 

SUMMARY:  This  document  corrects  the 
final  regulations  implementing  the 
Framework  Amendment  for  Managing 
the  Ocean  Salmon  Fisheries  off  the 
Coasts  of  Washington.  Oregon,  and 
California.  Commencing  in  1985 
(Framework  Amendment)  which  were 
published  on  October  31. 1984  (49  FR 
43679).  The  regulations  did  not 
appropriately  express  the  intention  of 
the  Framework  Amendment  with 
respect  to  (1)  procedures  to  modify 
escapement  goals,  and  (2)  the  optional 
p.'ovision  to  modify  recreational  daily 
bag  limits  during  the  season. 
EFFECTIVE  DATE:  January  7. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  T.E.  Kruse  (Acting  Director. 
Northwest  Region.  NMFS)  206-526-6150; 
or  Mr.  E.C.  Fullerton  (Director. 
Southwest  Region,  NMFS)  213-548-2575. 


SUPPLEMENTARY  INFORMATION: 

Regulations  to  implement  the 
Framework  Amendment  were  published 
on  October  31. 1984  (49  FR  43679). 

Existing  escapement  goals  and 
procedures  to  modify  escapement  goals 
if  new  biological  data  become  available 
were  included  in  the  Framework 
Amendment  but  were  inadvertently 
omitted  from  the  implementing 
regulations.  The  procedure  provided  by 
the  Framework  Amendment  to  adjust 
the  recreational  daily  bag  limit  during 
the  season  was  discussed  in  the 
Appendix  to  the  regulations  but  was  not 
included  in  the  list  of  optional  inseason 
management  procedures  in  S  661.21.  The 
public  had  an  opportunity  to  comment 
on  these  provisions  at  public  hearings 
on  the  amendment  during  the  November 
and  December  1983  meetings  of  the 
Pacific  Fishery  Management  Council 
(Council]  and  during  the  comment 
period  on  the  proposed  Framework 
Amendment  (49  FR  32414.  August  14. 
1984).  The  Council  made  its  fmal 
selection  of  options  for  the  Framewoiic 
Amendment,  including  these  provisions, 
at  its  January  11-12. 1984.  meeting  in 
Portland.  Oregon.  The  Secretary  of 
Commerce,  acting  through  the  Director, 
Northwest  Region,  NMFS  (Regional 
Director),  approved  the  Amendment  on 
October  11, 1984. 

Classification 

The  Regional  Director  has  determined 
that  this  rule  is  necessary  for  the 
conservation  and  management  of  the 
Pacific  coast  salmon  fishery  and  that  it 
is  consistent  with  the  Framework 
Amendment.  The  Magnuson  Fishery 
Conservation  and  Management  Act,  and 
other  applicable  law. 

The  Council  prepared  a  fmal 
supplemental  environmental  impact 
statement  (EIS)  for  the  Framework 
Amendment;  a  notice  of  availability  was 
published  on  September  28. 1984  (49  FR 
38353).  There  will  be  no  change  in 
environmental  impact  from  that 
determined  in  the  EIS  as  a  result  of  this 
rule. 

The  Council  also  prepared  a 
regulatory  impact  review  and  regulatory 
flexibility  analysis  as  n  part  of  the 


Framework  Amendment,  which  describe 
the  estimated  ranges  of  impacts  from 
implementation  of  the  amendment  and 
the  regulations  and  the  effects  this  rule 
will  have  on  small  businesses.  There 
will  be  no  change  in  impacts  from  those 
previously  determined  as  a  result  of  this 
rule. 

This  is  a  technical  amendment  to  a 
fmal  rule  and.  as  such,  not  a  rulemaking 
requiring  review  under  Executive  Order 
12291. 

This  rule  does  not  contain  a 
coUection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  50  CFR  Part  663 

Administrative  practice  and 
procedures.  Fish,  Fisheries.  Fishing. 

Dated:  ]anuary  2. 1985. 
loseph  W.  Angelovic 

Deputy  Assistant  Administrator  for  Science 
and  Technology,  National  Marine  Fisheries 
Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  Part  661  and  its 
Appendix  are  amended  to  read  as 
follows: 

PART  661— OCEAN  SALMON 
FISHERIES  OFF  THE  COASTS  OF 
WASHINGTON,  OREGON,  AND 
CALIFORNIA— (AMENDED] 

1.  The  authority  citation  for  Part  661 
reads  as  follows: 

Authority:  16  U.S.C.  1801  et  seg. 

2.  In  the  table  of  contents.  "661.22 
Annual  and  inseason  notice 
Procedures."  is  removed  and  new 
sections  are  added  to  read  as  follows: 

661.22  Other  actions. 

661.23  Notice  procedures. 

S  661.3  and  661^1    (Amended] 

3.  In  S  661.3.  in  the  definitions  of 
Commercial  fishing.  Recreational 
fishing,  and  Troll  fishing  gear,  and  in 

5  661.21(a)  (1).  (2).  and  (3),  "§  661.22"  is 
changed  to  "§  661.23". 

4.  In  S  661.21,  a  new  paragraph  (b)(7) 
is  added  to  read  as  follows: 

§  661.21    Inseason  actions. 


(b)  •  •  • 

(7)  Modification  of  recreational  daily 
bag  limits. 

5.  Section  661.22,  is  redesignated  as 
§  661.23  and  the  title  of  newly 
designated  §  661.23  is  changed  to 

"§  661.23  Notice  procedures",  and 
paragraph  (a)  is  revised  to  read  as 
follows: 

§661.23    Notice  procedures. 

(a)  Actions  taken  under  §§  661.20. 
661.21,  and  661.22  will  be  by  notice 
issued  under  this  section  and  published 
in  the  Federal  Register. 

6.  A  new  §  661.22  is  added  to  read  as 
follows: 

§661.22    Other  actions. 

Modifications  to  escapement  goals. 
Escapement  goals,  together  with  criteria 
and  procedures  for  their  modification, 
are  set  forth  in  the  Appendix  to  this 
Part,  Section  IV.  The  Secretary  is 
authorized  to  modify  an  escapement 
goal  if — 

(a)  A  comprehensive  technical  review 
of  the  best  scientific  information 
available  provides  conclusive  evidence 
which,  in  the  view  of  the  Salmon  Plan 
Development  Team  and  the  Council, 
justifies  modification  of  an  escapement 
goal; 

(b)  For  Oregon  coastal  chinook, 
specific  stock  goals  are  developed 
within  the  overall  goal  for  south  coast 
and  north  coast  stocks  respectively:  or 

(c)  Action  by  a  Federal  court  indicates 
that  modification  of  an  escapement  goal 
is  appropriate. 

7.  In  the  Appendix,  Section  III., 
paragraph  A.  1.,  "§  661.22"  is  changed  to 
§  661.23." 

8.  The  following  new  section  is  added 
to  the  Appendix  after  Section  III.: 

rv.  Escapement  Goals 

A.  Current  escapement  goals. 

The  following  specific  escapement  goals 
are  in  effect  unless  modified  as  provided 
herein.  Annual  management  objectives  for 
Washington  coastal  fall,  spring,  and  summer 
Chinook;  Puget  Sound  chinook:  Washington 
coastal  coho:  and  Puget  Sound  coho  are 
developed  through  fixed  procedures 
established  in  the  U.S.  District  Court. 
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B.  Modification  of  escapement  goals. 

1.  At  any  time  during  the  year,  the  Team 
may  conduct  a  comprehensive  technical 
review  of  existing  biological  data  to 
detennine  whether  a  change  in  escapement 
goals  is  warranted. 

2.  The  Team  will  submit  any 
recommendation  for  modifying  an 
escapement  goal  with  justification  to  the 
Council.  The  recommendation  must  be  based 
on  the  best  scientific  information  available 


and  provide  conclusive  technical  evidence  to 
justify  modiAcation  of  an  escapement  goal. 

3.  If  the  recommendation  for  change  is 
approved  by  the  Council,  the  Secretary  may 
change  the  escapement  goal  if  he  determines 
that  such  a  change  is  justified. 

4.  Appropriate  changes  in  escapement 
goals  may  be  made  in  response  to  action  by  a 
Federal  court  without  regard  to  the 
procedures  listed  above. 

5.  For  Oregon  coastal  chinook,  if  the 
Oregon  Department  of  Fish  and  Wildlife 


develops  specific  goals  for  north  coast  and 
south  coast  stocks  within  the  overall  goal, 
these  changes  may  be  made  by  the  Secretary 
without  regard  to  the  procedures  listed 
above. 

6.  Modification  of  escapement  goals  will  b«> 
published  by  notice  in  the  Federal  Register 
under  S  661.23. 

|FR  Doc.  85-457  Filed  1-4-85:  8:45  am) 
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Proposed  Rules 


Federal  Registar 

Vol.  SO.  No.  4 

Monday.  January  7,  1965 


This  section  o«  the  FEDERAL  REGISTER 
contains  notices  to  tt>e  public  of  the 
proposed  issuance  of  njles  and 
regulations.  The  purpose  of  tt>ese  rwtices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  nile 
making  prior  to     the  adoption  of  the  firtal 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 


7  CFR  Part  1136 


Milk  in  tfie  Great  Basin  Marketing  Area; 
Proposed  Suspension  of  Certain 
Provisions  of  ttte  Order 

agency:  Agricultural  Marketing  Service. 
action:  Proposed  suspension  of  rule. 

summary:  This  notice  invites  written 
comments  on  a  proposal  to  suspend 
certain  provisions  of  the  Great  Basin 
Federal  milk  order.  The  provisions  relate 
to  the  amount  of  milk  not  needed  for 
fluid  (bottling)  use  that  may  be  moved 
directly  from  farms  to  nonpool 
manufacturing  plants  and  still  be  priced 
under  the  order.  Suspension  of  the 
provisions  was  requested  by  a 
cooperative  association  representing 
most  of  the  producers  supplying  the 
market  to  prevent  uneconomic 
movements  of  milk.  Tjie  proposed 
suspension  would  be  for  the  months  of 
January  through  June  1985. 

date:  Comments  are  due  not  later  than 
January  14. 1985. 

ADDRESS:  Comments  (two  copies) 
should  be  filed  with  the  Hearing  Clerk. 
Room  1077.  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  F.  Groene,  Marketing  Specialist, 
Dairy  Division,  Agricultural  Marketing 
Service.  U.S.  Department  of  Agriculture. 
Washington.  D.C.  20250.  (202)  447-2089. 

SUPPUEMENTARY  INFORMATION:  William 
T.  Manley.  Deputy  Administrator. 
Agricultural  Marketing  Service,  has 
certified  that  this  proposed  action  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Such  action  would  lessen  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  would  tend  to  ensure 
that  dairy  farmers  would  continue  to 
have  their  milk  priced  under  the  order 


and  thereby  receive  the  benefits  that 
accrue  from  such  pricing. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601  et  seq.],  the 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  oL 
milk  in  the  Great  Basin  marketing  area 
is  being  considered  for  the  months  of 
January  through  June  1985:  (1)  In 
S  1136.13(c)(3).  the  language  "Provided. 
That  the  total  quantity  of  milk  so 
diverted  that  exceeds  25  percent  of  the 
milk  physically  received  at  all  pool 
plants  from  member  producers  in  any 
month  of  March  through  August,  and 
that  exceeds  20  percent  of  such  receipts 
in  any  month  of  September  through 
February,  shall  not  be  producer  milk;", 
and  (2)  In  S  1136.13(c)(4).  the  language 
"Provided,  That  the  total  quantity  of 
milk  80  diverted  that  exceeds  25  percent 
of  the  milk  physically  received  at  such 
plant  from  producers  who  are  not 
members  of  a  cooperative  association  in 
any  month  of  March  through  August, 
and  that  exceeds  20  percent  of  such 
receipts  in  any  month  of  September 
through  February,  shall  not  be  producer 
milk;". 

All  persons  who  want  to  send  written 
data,  views,  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  them  to  the  Hearing  Clerk,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250.  not  later  than  7  days  from 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  period  for 
filing  comments  is  limited  because  a 
longer  period  would  not  provide  the 
time  needed  to  complete  the  required 
procedures  and  include  January  1985  in 
the  suspension  period. 

The  comments  that  are  received  will 
be  made  available  for  public  inspection 
in  the  Hearing  Clerk's  office  during 
normal  business  hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  suspension  would 
remove  for  the  months  of  January 
through  June  1985  the  limit  on  the 
amount  of  producer  milk  that  a 
cooperative  association  or  other 
handlers  may  divert  from  pool  plants  to 
nonpool  plants.  The  order  now  provides 
that  a  cooperative  association  may 
divert  up  to  25  percent  of  its  member 
milk  physically  received  at  pool  plants 
in  any  month  of  March  through  August, 
and  up  to  20  percent  of  its  member  milk 


physically  received  at  pool  plants  in  any 
month  of  September  through  February. 
Similarly,  the  operator  of  a  pool  plant 
may  divert  up  to  25  percent  of  its 
receipts  of  producer  milk  (for  which  the 
operator  of  such  plant  is  the  handler 
during  the  month)  during  the  months  of 
March  through  August,  and  20  percent 
during  the  months  of  September  through 
February. 

The  proposed  suspension  was 
requested  by  Western  General  Dairies, 
Inc.,  A  cooperative  association  that 
supplies  most  of  the  market's  fluid  milk 
needs  and  handles  most  of  the  market's 
reserve  milk  supplies.  The  basis  for  the 
request  is  an  increased  amount  of  milk 
surplus  to  the  fluid  needs  of  the  market 
which  must  be  handled  by  Western 
General.  At  the  same  time,  a  cheese 
manufacturing  facililty  at  one  of  the 
cooperative's  pool  plants  has  ceased  to 
operate,  diminishing  the  amount  of 
receipts  at  such  pool  plant  from  which 
allowable  diversions  may  be  calculated. 
In  the  absence  of  the  suspension,  the 
cooperative  expects  that  some  of  the 
milk  of  its  member  producers  who 
regularly  have  supplied  the  fluid  market 
would  have  to  be  moved, 
uneconomically,  first  to  pool  plants  and 
then  to  nonpool  manufacturing  plants  in 
order  to  continue  pool  status  for  such 
milk  during  the  months  of  January 
through  June  1985. 

List  of  Subjecto  in  7  CFR  Part  1136 

Milk  Marketing  Orders.  Milk,  Dairy 
Products. 

(Sees.  1-19.  48  Stat.  31.  as  amended;  U.S.C. 
601-674) 

Signed  at  Washington.  D.C.  on:  December 
31. 1984. 

William  T.  Manley, 

Deputy  Administrator,  Marlieting  programs. 
|FR  Doc.  433  Filed  1-4-85:  8:45) 
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f:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
revise  and  redesignate  its  regulation  for 
planning  and  performing  site 
development  work. 

The  proposed  revision  places  a 
greater  emphasis  on  the  location  of 
FmHA  financed  housing,  provides 
guidelines  to  assist  developers  and  the 
Agency  w>.en  reviewing  site 
development  plans  for  compliance  with 
other  Federal  laws,  regulations  and 
executive  orders.  It  also  provides  for 
reciprocity  of  subdivision  acceptance 
among  HUD.  VA,  and  FmHA  establishes 
a  timetable  and  specifies  the  manner  in 
which  FmHA  will  handle  subdivision 
requests  including  a  revision  to  the 
approval  authorities. 

The  action  is  necessary  to  incorporate 
recent  revisions  to  the  Agency's 
authorizing  statutes  mandated  by  the 
1983  Mousing  Amendments  and  to 
reduce  complaints  from  builders  and 
developers  due  to  inconsistent  handling 
of  subdivision  approval  requests. 

The  overall  intent  is  to  provide  clear 
and  concise  guidelines  that  will  result  in 
a  more  efficient  and  effective  direction 
of  FmHA's  assistance  towards  the 
orderly  development  of  rural  areas. 
DATE:  Comments  must  be  received  on  or 
before  March  8, 1985. 
ADDRESSES:  Submit  comments  in 
duplicate  to  the  Office  of  the  Chief. 
Directives  Management  Branch,  Farmers 
Home  Administration,  U.S.  Department 
of  Agriculture,  Room  6348.  South 
Agriculture  Building.  14th  and 
Independence  Avenue.  SW. 
Washington.  D.C.  20250.  All  written 
comments  made  pursuant  to  this  notice 
will  be  available  for  public  inspection  at 
the  above  address.  The  collection  of 
information  requirements  contained  in 
this  rule  have  been  submitted  to  OMB 
for  review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980. 
Submit  comrnents  to  the  Office  of 
Information  and  Regulatory  Aifairs. 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the  Farmers 
Home  Administration.  Washington,  D.C. 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  A.  Weibel.  Senior  Loan  Officer. 
Single  Family  Housing  Processing 
Division.  Fanners  Home  Administration. 
USDA.  Room  5351.  S<ju'h  Agriculture 
Building.  Washington.  D.C.  20250. 
Telephone  202-382-1485. 
SUPTIEMCNTARV  INFORMATION:  This 
proposed  rule  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1  which 
implements  Executive  Order  12291  and 
has  been  classified  as  "nonmajor."  This 
action  will  result  in  an  annual  effect  on 


the  economy  of  less  than  $100  million 
and  will  neither  result  in  a  major 
increase  in  cost  or  prices,  nor  adversely 
affect  competition,  employment, 
investment,  productively,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  There  is  no  impact  on  proposed 
budget  levels,  and  funding  allocations 
will  not  be  affected  because  of  this 
action.  There  will  be  a  modest  decrease 
in  the  reporting  requirements  required  of 
the  public  because  of  the  reciprocity 
provision  for  subdivision  acceptance 
among  Federal  agencies. 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  it 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L.  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

The  FmHA  programs  and  projects 
which  are  affected  by  this  instruction 
are  subject  to  intergovernmental 
consultation  in  the  manner  delineated  in 
FmHA  Instruction  1940-J, 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities." 

The  Catalog  of  Federal  Domestic 
Assistance  titles  and  numbers  are:  Low 
Income  Housing  Loans  (Section  502 
Rural  Housing  Loans) — 10.410,  Farm 
Labor  Housing  Loans  and  Grants — 
10.405.  Rural  Housing  Site  Loans 
(Section  523  and  524  Site  Loans) — 
10.411,  Rural  Rental  Housing  Loans — 
10.415,  Very  Low  Income  Housing 
Repair  Loans— 10.417,  and  Rural  Self- 
Help  Housing  Technical  Assistance — 
10.420. 

Clearance  has  been  requested  from 
the  Office  of  Management  and  Budget  of 
the  reporting  and  recordkeeping 
requirements  contained  in  this 
regulation. 

Recent  revisions  in  Agency 
authorizing  statutes  mandated  by  the 
Rural  Housing  Amendments  of  1983. 
require  reciprocity  of  subdivision 
acceptance  between  Federal  agencies. 
Therefore,  this  governmental  action  is 
necessary,  in  part,  to  change  the 
regulation  to  comply  with  the  law  and 
congressional  intent. 

The  objective  of  this  revision  is  to 
provide  clear  and  concise  guidelines 
that  will  result  in  a  more  efficient  and 
effective  direction  of  FmHA's  financial 
assistance  towards  the  orderly 
development  of  rural  areas.  Revisions  to 
this  regulation  to  achieve  that  objective 
are: 


1.  Placing  a  greater  emphasis  on  the 
orderly  location  of  FmHA  financed 
housing  as  an  integral  part  of  eligible 
rural  communities  where  access  to  all 
essential  services  currently  available  to 
the  general  population  of  the  community 
will  be  provided.  For  the  purposes  of 
this  regulation,  community  will  mean 
those  identifiable  places  having  a 
concentration  of  inhabited  dwellings, 
private  and  public  buildings.  Such 
location  will  benefit  borrowers  through 
locating  housing  so  that  travel  will  not 
be  excessive  to  employment,  shopping, 
and  nonwork  activities.  This  should 
affect  local  jurisdictions  by  minimizing 
school  bus  service,  road  maintenance, 
police  and  fire  protection,  garbage  and 
trash  collection,  and  other  services. 
Also,  the  borrower  and  Federal 
Government  will  benefit  through  the 
maintenance  of  property  values  due  to 
the  more  desirable  locations. 

2.  Detailing  the  processing 
responsibilities  and  specifying  the 
manner  in  which  FmHA  will  handle 
subdivision  approval  requests  including 
a  revision  to  the  approval  authorities. 
The  minimum  number  of  contiguous  lots 
composing  a  subdivision  is  changed 
from  five  to  ten  to  be  more  consistent 
with  the  definition  used  by  HUD.  The 
revised  regulation  requires  that 
subdivisions  be  located  near  eligible 
rural  communities  identified  by  the 
FmHA  State  Director  and  establishes 
processing  time  goals  to  facilitate  timely 
action  by  FmHA  at  all  levels  when 
handling  subdivision  approval  requests. 
This  should  reduce  complaints  due  to 
increased  consistency  in  dealing  with 
builders  and  developers.  Changes  in 
subdivision  approval  authority  include 
revising  the  County  Supervisor's 
authority  allowing  the  District  Director 
approval  authority  for  subdivisions  with 
10-25  lots  if  sewer  and  water  are 
available.  All  other  subdivision 
approvals  would  be  at  the  State  or 
National  level.  This  action  should  also 
provide  increased  consistency  and 
relieve  pressures  to  develop  isolated 
strips  of  road  frontage  and  channel  the 
majority  of  new  construction  to  more 
desirable  locations. 

3.  Provides  guidelines  to  assist  the 
Agency  and  developers  when  planning 
and  reviewing  site  development 
proposals  for  compliance  with  other 
Federal  laws,  rei^ulations,  executive 
orders,  and  environmental  issues. 
Included  are  provisions  to  meet  the 
intent  of  Executive  Order  11988  and 
11990  concerning  Floodplain 
Management  and  the  Protection  of 
Wetlands,  respectively;  as  well  as  the 
provisions  of  the  Coastal  Barriers  Act  of 
1982,  the  Departmental  Regulation  9500- 


3.  "Land  Use  Policy"  and  additional 
provisions  to  fully  implement  the 
National  Environmental  Policv  Act  of 
1969. 

4.  Redesignating  the  regulation  so  that 
the  reference  numbers  available  to  the 
public  through  the  Code  of  Federal 
Regulations  (CFR)  will  be  identical  to 
those  available  to  our  Held  office  staffs, 
thereby,  promoting  consistency  and  a 
better  understanding  of  PmHA 
requirements. 

5.  Finally,  incorporated  into  this 
regulation  are  the  recent  revisions  to  the 
Agency's  authorizing  statutes  mandated 
by  the  Housing  Amendments  of  1983 
concerning  reciprocity  of  subdivision 
acceptance  among  Federal  agencies. 
Provisions  have  been  made  for  FmHA 
acceptance  of  subdivisions  which  are 
determined  acceptable  by  the 
Department  of  Housing  and  Urban 
Development  (HUD)  and  the  Veterans 
Administration  (VA).  This  provision  will 
serve  to  simplify  and  expedite  the 
subdivision  acceptance  process  and 
reduce  the  paperwork  burden  to  the 
public. 

Exhibit  A  has  been  updated  to  include 
submittal  requirements  for 
environmental  documentation.  Editorial 
changes  have  also  been  made. 

Exhibit  B  provides  basic  design 
requirements  and  guidelines  for 
applicants  or  developers  in  planning  site 
development.  This  exhibit  contains  two 
sections,  site  location  and  site 
improvements.  The  site  location  section 
has  been  revised  to  provide 
requirements  and  guidelines  related  to 
site  selection  and  location  which  include 
environmental  policies  and  regulations 
regarding  land  use  and  floodplains. 

The  site  improvement  section 
provides  requirements  and  guidelines 
related  to  grading  and  drainage,  blocks, 
lot  layout,  streets,  and  hillside 
development.  The  grading  and  drainage 
subsection  includes  requirements  for 
compaction,  storm  drainage,  drainage 
overflow,  erosion  control,  drainage 
easements,  driveway  and  street 
intersections. 

The  subsection  on  streets  includes 
design  requirements  and  guidelines 
related  to  intersections,  pavement 
width,  street  construction,  and  related 
improvements.  General  guidelines  are 
also  provide  for  the  design  of  blocks  in 
residential  areas.  These  include  block 
dimensions,  intersection  spacing,  and 
pedestrian  access  easements. 

Hillside  development  standards  are 
provided  for  sites  where  the  majority  of 
the  land  area  has  slopes  exceeding  15 
percent  and  special  measures  must  be 
taken  to  provide  adequate  building  sites 
with  safe  access  and  rehable  utilities. 


Exhibit  C  has  been  developed  and 
added  to  provide  more  specific 
guidelines  for  multifamily  program 
submittals. 

List  of  Subjects;  in  Part  1804 

Housing  standards,  Low  and 
moderate  income  housing.  Rural  areas. 

PART  1804— {AMENDED] 

Subpart  D— {Redesignated  as  Subpart 
C  of  Part  1924] 

For  the  reason  set  out  in  the  preamble. 
Part  1804,  Subpart  D,  Chapter  XVIII.  of 
Title  7  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  revised 
and  redesignated  as  Part  1924,  Subpart 
C,  and  to  read  as  follows: 

PART  1924-CONSTRUCTION  AND 
REPAIR 


Sutipart  C— Planning  and  Part orming  SNe 
Davalopmant  Wortt 

Sec. 

1924.101  Purpose. 

1924.102  General  policy. 

1924.103  Scope. 

1924.104  (Reserved) 

1924.105  Definitions. 

1924.106  Planning  development. 

1924.107  Location. 

1924.108  Utilities. 

1924.109  Grading  and  drainage. 

1924.110  Performing  development. 
1924.111-1924.113    [Reserved] 

1924.114  Multiple  family  housing. 

1924.115  Subdivisions. 

1924.116  Existing  subdivisions. 

1924.117  Scattered  site. 

1924.118  Modification  of  requirements  and 
recommendations  in  this  subpart. 

1924.119  Subdivision  reviews. 

1924.120  Local  entity  endorsement. 

1924.121  Delegation  and  redelegation  of 
authority. 

1924.122  Exception  authority. 

1924.123  State  supplements  and  exhibts. 

1924.124  Exhibits. 
1924.125-1924.150    [Reserved] 

Exhibit  A — Checklist  of  Visual  Exhibits  and 

Documentation  for  Subdivisions 
Exhibit  B — Site  Development  Design 

Requirements  and  Guidelines 
Exhibit  C — Checklist  of  Visual  Exhibits  and 

Documentation  for  RRH.  RCH.  and  LH 

Proposals 
Authority:  42  U.S.C.  1480;  7  CFR  2.23: 7  CFR 
2.70. 

Subpart  C— Planning  and  Performing 

Site  Development  Work 

» 

§  1924.101    Purpose. 

This  subpart  establishes  the  basic 
Farmers  Home  Administration  (FmHA) 
policies  for  planning  and  performing  site 
development  work.  It  also  provides  the 
procedures  and  guidelines  for  preparing 
site  development  plans  consistent  with 


Federal  laws,  regulations  and  Executive 
Orders. 

$1924.102    Qaneral  policy. 

(a)  Rural  development.  This  subpart 
provides  for  the  orderly  location  and 
development  of  building  sites  and 
related  facilities  in  rural  areas.  It  is 
designed  to: 

(1)  Establish  standards  for  building- 
site  design  which  will  encourage  and 
lead  to  the  development  of  economically 
stable  communities,  and  the  creation  of 
attractive,  healthy,  and  permanent  living 
environments. 

(2)  Provide  for  the  consideration  of 
energy-efficient  land  use  practices  in 
planning  development.  Such  planning 
will  include  an  evaluation  of  proven 
methods  that  will  reduce  the  energy 
needed  to  install  site  improvements  and 
to  maintain  the  site  and  improvement. 

(3)  Encourage  improvements  planned 
for  the  site  to  be  the  most  cost-effective 
of  the  practicable  alternatives. 
Encourage  utilities  and  services  \itilized 
to  be  reliable,  efficient  and  available  at 
reasonable  costs. 

(4)  Provide  for  a  planning  process  that 
will  consider  impacts  on  the 
environment  and  existing  development 
in  order  to  formulate  actions  that  both 
advance  FmHA  program  goals  and 
protect,  enhance,  and  restore 
environmental  quality. 

(5)  Assure  that  all  planned 
development  will  be  integrated  into  the 
existing  transportation  system  to 
prevent  traffic  hazards  and  establish 
safe,  convenient  access  to  community 
services  and  facilities  and  provide  for 
the  efficient  movement  of  individuals 
and  goods. 

(6)  Assure  that  the  proposed 
development  by  the  applicant  or 
developer  will  comply  with  the 
standards  prescribed  by  this  subpart. 

(7)  Clarify  and  expedite  processing  of 
submittals  required  by  this  subpart. 

(b)  Development  related  costs — (1) 
Applicant.  The  applicant  is  responsible 
for  all  costs  associated  with  planning, 
technical  services,  and  actual 
construction  that  have  taken  place 
before  loan  and/or  grant  closing.  These 
costs  may  be  included  in  the  FmHA 
loan/grant  as  authorized  by  FmHA 
regulations. 

(2)  Developer.  The  developer  is 
responsible  for  payment  of  all  costs 
associated  with  development  under  this 
subpart. 

(c)  Local  regulations.  (1)  The  proposed 
development  must  comply  with  all 
ordinances,  codes,  applicable  planning 
policies  and  regtdtions  of  the  local, 
regional,  or  State  planning  agencies 
having  jurisdiction. 
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(2)  In  addition  to.  or  in  the  absence  of 
local,  regional  or  State  regulations,  the 
proposed  development  must  meet  the 
requirements  of  this  subpart. 

(3)  In  those  areas  where  the  FmHA 
State  Director  determines  a  local  entity 
has  site  development  design  standards 
equal  to  or  exceeding  those  of  this 
subpart  and  has  proven  capability  to 
enforce  those  standards,  the  submittal 
requirements  will  be  abbreviated  under 
this  subpart  This  will  eliminate 
duplication  of  local  reviews  and 
aMociated  costs  and  time  delays. 

(d)  Reciprocity  of  subdivision 
acceptance  among  Federal  agencies.  (1) 
Subdivisions  which  the  Department  of 
Housing  dc.J  Urban  Development  (HUD) 
or  the  Vete-  ans  Administration  (VA) 
have  determmed  accceptable  will  be 
processed  under  this  section.  HUD  has 
two  procedures  for  determining 
acceptance  of  subdivisions:  Developer 
Certification  and  Local  Area 
Certification  (LAC).  Upon  receiving  an 
inquiry  for  making  a  loan  on  a  site  in  a 
subdivision  which  HUD  or  VA  has 
determined  acceptable: 

(i)  The  County  Supervisor  or  District 
Director  will  obtain  from  the  applicant 
or  developer  a  copy  of  the  letter  of 
acceptance  or  LAC  issued  by  HUD  or 
VA.  (The  letter  of  acceptance  used  by 
the  agencies  are:  HUD  form  92258  and 
VA  form  FL  26-603A.  The  LAC  is 
Appendix  B  of  HUD  handbook  4135.1 
Rev.  2.)  If  HUD  or  VA  issued  a 
conditional  acceptance  or  certification, 
evidence  must  be  included  that  those 
conditions  have  been  satisfied.  This 
information  along  with  appropriate 
comments  will  be  forwarded  to  the  State 
Director. 

(ii)  The  State  Director  or  a  member  of 
the  state  sta^  will  inunediately  contact 
the  issuing  agency  to  determine  if  the 
letter  of  acceptance  or  LAC  is  still  in 
effect,  to  verify  any  conditional 
requirements  have  been  met,  and  to  the 
extent  practical,  discuss  and  address 
any  local  problems  pertaining  to  that 
subdivision.  In  the  case  of  a  Planned 
Unit  Development  (PUD)  review  of  the 
Home  Owners  Association  (HOA). 
documents  and  covenants  would  be 
required.  Responsibility  for  completion 
of  subdivision  improvements  will 
remain  with  the  agency  issuing  the 
approval. 

(iii)  When  the  Stale  Director  has 
determined  that  the  subdivision  is 
accepted  by  the  issuing  agency,  the 
State  Director  will  notify  the  County 
Supervisor  or  District  Director  that 
individual  sites  within  that  subdivision 
may  be  considered  for  financing.  Each 
site  must  be  considered  individually  and 
meet  the  conditions  of  this  subpart 
applicable  to  scattered  sites  under 


9  1924.117.  Subpart  A  of  Part  1944.  and 
Subpart  B  of  Part  1806  (FmHA 
Instruction  428.6).  Conditional 
commitments  issued  within  such  a 
subdivision  will  contain  a  list  of  the 
specific  improvements  that  must  be 
completed  under  the  issuing  agency's 
requirements. 

(iv)  If  a  HUD  or  VA  accepted 
subdivision  contains  uncompleted 
road(s)  or  street(s)  at  the  time  FmHA  is 
requested  to  provide  financing  to  an 
apphcant  on  an  individual  site,  no 
financing  will  be  approved  until  (A)  the 
uncompleted  streets  or  roads  are 
completed  or  (B)  FmHA  is  narred  as  an 
obligee  on  a  performance  and  payment 
bond,  a  completion  bond,  escrow 
agreement,  irrovocable  letter  of  credit, 
or  similar  assurance  acceptable  to  the 
State  Director  that  the  roads  and  streets 
will  be  completed  within  one  year  from 
the  date  the  financing  is  approved.  If  the 
roads  within  the  subdivision  are  to  be 
improved  by  the  developer  to  a  hard 
surface  but  at  the  time  of  an  applicant's 
request  for  financing  the  roads  are  all 
weather  roads  which  are  satisfactory 
under  S  1924.117(b)  then  a  loan  may  be 
approved  on  the  individual  site  without 
obtaining  the  bonding  or  other 
assurances  required  in  (B)  of  the 
preceding  sentence  provided  that  for 
valuation  purposes  the  site  is  valued 
based  on  the  road  surfaces  then  existing 
in  the  subdivision.  Any  bonds  obtained 
under  this  subpart  may  name  Fm}L\  as 
an  additional  obligee  on  an  existing 
bond  in  favor  of  HUD  or  VA  if  the  bond 
is  otherwise  satisfactory.  Surety 
companies  executing  Bonds  must  appear 
on  the  Treasury  Department's  most 
current  list  (Circular  570  as  amended) 
and  be  authorized  to  transact  business 
in  the  State  where  the  subdivision  is 
located. 

(2)  Upon  request  the  State  Director 
will  provide  evidence  to  HUD  or  VA  of 
FmHA  subdivision  acceptance. 

91924.103    ScofM. 

This  subpart  is  to  be  used  by  FmHA 
personnel  when  the  proposed 
development  includes  planning  and 
performing  site  development  work  for 
Rural  Housing  (RH)  loans  fur 
individuals.  It  also  provides 
supplemental  requirements  for  Rural 
Rental  Housing  (RRH)  loans.  Rural 
Cooperative  Housing  (RCH)  loans.  Farm 
Labor  Housing  (LH)  loans  and  grants, 
and  Rural  Housing  Site  (RHS)  loans.  In 
addition.  FmHA  will  consult  with 
appropriate  Federal.  State,  and  loca! 
agencies,  other  organizations,  and 
individuals  to  implement  the  provisions 
of  this  Subpart. 


§1924.104    IRcservcdl 

91924.10S    OefMtions. 

For  the  purpose  of  this  subpart,  the 
following  definitions  apply: 

(a)  All-weather  surface  street.  A 
street  that  can  be  used  year-round  with 
a  minimum  of  maintenance,  such  as  the 
use  of  a  grader  and  minimum 
application  of  surface  material. 

(b)  Applicant.  Any  person, 
partnership,  limited  partnership,  trust, 
consumer  cooperative,  corporation, 
public  body  or  association  that  has  filed 
a  preapplication,  or  in  the  case  of  FmHA 
programs  that  do  not  require  a 
preapplication.  an  official  application 
with  FmHA  in  anticipation  of  receiving 
or  utilizing  FmHA  financial  assistance. 

(c)  Community.  A  community  includes 
cities,  towns,  boroughs,  villages  and 
unincorporated  places  which  have  the 
characteristics  of  an  incorporated  area 
such  as.  but  not  limited  to  police  and  fire 
protection,  central  sewer  and  water 
facilities,  schools,  etc..  and  are  easily 
identifiable  as  established 
concentrations  of  inhabited  dwellings 
and  private  and  public  buildings. 

(d)  Contiguous.  Sharing  a  boundary, 
adjoining  or  adjacent.  A  lot  or 
subdivision  is  considered  to  be 
contiguous  to  other  lots  or  subdivision  if 
it  is  adjoining,  touching  or  adjacent.  Lots 
or  building  sites  which  are  in  close 
proximity,  but  separated  by  streets, 
roads,  driveways,  or  other  open  spaces 
shall  be  considered  contiguous. 

(e)  Construction  or  development 
Construction  or  development  is  the  act 
of  building  structures  and  installing  site 
improvements.  Development  may  also 
refer  to  a  group  of  sites,  a  subdivision, 
rural  rental  housing,  or  some  other  group 
of  dwelling  units. 

(f)  County  Supervisor.  FmHA  County 
Supervisor  or  his/her  authorized 
representative,  such  as  Assistant 
County  Supervisor. 

(g)  Developer.  Any  person, 
partnership,  public  body  or  corporation 
which  intends  to  develop  a  site(s)  which 
will  be  acceptable  for  FmHA  financing. 

(h)  District  Director.  FmHA  District 
Director  or  his/her  authorized 
representative,  such  as  Assistant 
District  Director. 

(i)  Existing  subdivision.  Any  series  of 
ten  or  more  platted  or  recorded 
contiguous  (developed  or  undeveloped) 
lots  or  building  sites  which  were 
originally  developed  in  accordance  with 
standards  other  than  those  outlined  in 
this  subpart  (See  91924.116). 

(j)  Hard  surface  street  A  street  «irith  a 
Portland  cement  concrete,  asphaltic 
concrete,  or  bituminous  wearing  surface. 
Other  hard  surfaces  may  be  used  when 
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acceptable  to  the  local  public  body  and 
suitable  for  use  with  local  climate,  soil, 
gradient,  and  volume  and  character  of 
traffic  as  determined  by  the  State 
Director. 

(k)  Local  entity.  Any  dty.  town. 
village,  county,  borough,  or  parish  which 
has  legal  authority  to  develop  and 
enforce  site  development  design 
standards. 

(1)  Minimum  property  standards.  The 
Department  qf  Housing  and  Urban 
Development  (HUD)  Minimum  Property 
Standards  (MPS)  in  effect  on  September 
1. 1982.  The  MPS.  available  in  all  FmHA 
offices,  supplements  this  Subpart  with 
technical  requirements  for  minimum 
acceptable  design,  materials  and 
construction  methods. 

(m)  Scattered  site.  An  individual 
single  family  dwelling  site  which  may  be 
located  as  an  isolated  site,  or  one  of  up 
to  nine  contiguous  sites  in  open  country 
or  a  site  within  an  existing  subdivision 
or  community. 

(n)  Subdivision.  A  group  of  10  or  more 
contiguous  (developed  or  undeveloped) 
lots,  or  building  sites. 

S  1924.106    Planning  (tovalopm«nt 

Planning  is  an  evaluation  of  specific 
development  for  speciflc  land  uses. 
Planning  must  take  into  consideration 
topography,  soils,  climate,  adjacent  land 
use,  environmental  impacts,  energy 
efHciency,  local  economy,  aesthetic  and 
cultural  values,  public  and  private 
services,  housing  and  social  conditions 
and  a  degree  of  flexibility  to 
accommodate  changing  demands. 
Although  all  planning  is  the 
responsibility  of  the  applicant  or 
developer,  close  coordination  must 
occur  with  local  planning  officials  and 
with  the  respective  FmHA  office. 

(a)  FmHA  advice  and  assistance. 
Applicants  and  developers  shall  be 
encouraged  to  seek  the  advice  and 
assistance  of  FmHA  before  significant 
expenditures  are  made.  Actions  taken 
which  are  not  in  accordance  with  this 
subpart  may  jeopardize  the  possibility 
of  receiving  future  Hnancial  (or  other) 
assistance  from  FmHA.  When  receiving 
an  inquiry  about  site  development,  the 
County  Supervisor  or  District  Director 
will: 

(1)  Discuss  the  requirements  of  FmHA 
with  respect  to  compliance  with  local, 
regional,  and  State  regulations: 
construction  practices:  energy 
efficiency:  and,  as  applicable,  those 
requirements  with  respect  to 
nondiscrimination;  market  analysis: 
good  house  planning:  and  location. 

(2)  Provide  Form  FmHA  1940-20, 
"Request  for  Environmental 
Information."  and  explain  the 
requirements  for  comphance  with 


Subpart  G  of  Part  1940  of  this  chapter,  as 
well  as  the  limitations  on  applicants 
during  the  application  review  process  as 
prescribed  in  S  1940.309  of  Subpart  G  of 
Part  1940  of  this  chapter. 

(3)  Provide  information  regarding 
publications,  site  planning,  engineering 
data,  environmental  data,  soils  data, 
and  other  technical  advice  and 
assistance  which  are  available  through 
local.  State,  and  Federal  agencies, 
planning  commissions,  and  private 
institutions  and  organizations. 

(4)  Provide  the  following  asistance  for 
proposals  to  develop  a  new  subdivision 
or  for  approval  of  an  existing 
subdivision: 

(i)  Explain  to  the  applicant  or 
developer  the  need  to  complete  Form 
FmHA  1924-20,  "Request  for 
Subdivision  Location  and  Feasibility 
Analysis,"  to  obtain  FmHA  assistance. 
Also,  provide  and  explain  Form  FmHA 
400-4,  "Assurance  Agreement."  Form 
FmHA  400-1.  "Equal  Opportunity 
Agreement,"  and  HUD  Form  935Z 
"Affirmative  Fair  Housing  Marketing 
Plans,"  and 

(11)  Provide  this  subpart  and  Exhibits 
A  and  B  to  the  applicant  or  developer. 

(iii)  Explain  to  the  applicant  or 
developer  it  is  their  responsibility  to 
comply  with  the  Instate  Land  Sales  Full 
Disclosure  Act  (15  U.S.C.  1701  et  seq.) 

(5)  For  multiple  family  housing 
projects,  provide  Exhibit  C  to  the 
applicant  or  developer. 

(b)  Technical  services.  Site 
development  must  be  planned  according' 
to  the  general  policy  in  §1924.102.  The 
applicant  or  developer  must  use  the 
services  of  planning  and  design 
professionals  in  order  to  achieve  the 
desired  result.  Pooriy  drawn, 
incomplete,  or  uncoordinated  drawings 
and  specifications  are  not  acceptable. 

(1)  Professional  assistance  is 
available  from  the  Soil  Conservation 
Service  (SCS)  and  the  Cooperative 
Extension  Service. 

(2)  An  applicant  or  developer 
proposing  a  new  subdivision,  completing 
an  existing  subdivision,  or  multiple 
family  housing  project  which  requires 
architectural  ser\'ices  under  §  1924.13(a) 
of  Subpart  A  of  this  part  must  contract 
for  the  technical  services  of  a  site 
planner,  architect,  landscape  architect, 
or  engineer,  as  appropriate  to  provide 
complete  planning,  drawings,  and 
specifications.  Such  services  may  be 
pro\ided  by  the  applicant's  or 
developer's  "in  house"  staff  subject  to 
FmHA  concurrence.  Persons  performing 
these  services  must  be  registered  or 
otherwise  certified  as  qualified 
professionals  in  the  State  in  which  the 
subdivision  is  to  be  developed.  For 


payments  for  technical  services,  follow 
S  1924.102(b)  of  this  subpart. 

(3)  For  developments  not  specifically 
required  to  have  technical  services 
under  paragraph  (b)(2)  of  this  section, 
such  services  may  be  required  by  the 
State  Director  when  construction  of 
streets  or  installation  of  utilities  are 
involved. 

(4)  At  completion  of  all  construction 
or  completion  of  a  phase  or  phases  of 
the  total  project,  the  person  or  persons 
providing  technical  services  under  this 
section  must  notify  the  FmHA  County  or 
District  Office  in  writing  that  all  woiic 
has  been  completed  in  substantial 
conformance  with  the  approved  plans 
and  specifications. 

(c)  Drawings,  specifications,  contract 
documents,  and  other  documentations. 
Adequate  drawings  and  specifications 
must  be  provided  by  the  applicant  or 
developer  to  fully  describe  the  work. 
Required  drawings  and  specifications 
are  described  in  Exhibits  A  and  C  of  this 
subpart  and  supplemented  by  Exhibit  B 
of  Subpart  A  of  this  part.  Contract 
documents  must  be  prepared  under 
§  1924.6  or,  in  the  case  of  more  complex 
construction.  %  1924.13  of  Subpart  A  of 
this  part. 

(1)  Exhibit  A  of  this  subpart  should  be 
used  as  a  guide  by  the  applicant  or 
developer  in  preparing  a  proposal,  and 
in  providing  supporting  documents  for  a 
site  development  of  10  or  more  sites. 

(2)  Exhibit  A  will  also  be  used  by 
FmHA  County  Supervisors,  District 
Directors  and  State  Directors  in 
checking  subdivision  submissions. 

(3)  Other  documents  listed  as 
additional  supplemental  information 
may  be  included  in  the  proposals  to 
illustrate  and  further  clarify  difficult 
areas  of  development  and  to  help  reduce 
possible  misunderstandings. 

(4)  Exhibit  C  of  this  subpart  should  be 
used  as  a  guide  by  the  applicant  or 
developer  in  preparing  a  proposal  and 
supporting  documents  for  multiple 
family  housing  projects  which  require 
architectural  services. 

S  1924.107    Location. 

Site  selection  is  the  most  important 
phase  of  development.  It  is  imperative 
that  the  applicant  or  developer  conduct 
preliminary  site  investigations  before 
purchasing  the  land.  These 
investigations  should  be  conducted  with 
an  understanding  of  FmHA  policies 
regarding  site  selection.  Stated  in  this 
subpart  and  in  Subpart  G  of  Part  1940  of 
this  chapter  are  several  key  site 
selection  criteria.  (See  §  1940.304  for  a 
summary  of  pertinent  locational 
requirements.)  For  example,  FmHA  will 
not  fund  any  proposal  which  will 
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convert  floodplains.  wetlands,  important 
faiTnlands.  prime  forestlands  or  prime 
rangelands  unless  there  is  no 
practicable  alternative  to  such 
coi.version.  Developments  adversely 
affecting  properties  listed  or  eligible  for 
listing  on  the  National  Register  of 
Historic  Places  are  to  be  avoided.  No 
development  will  be  approved  within  a 
Coastal  Barrier  Resource  System  and 
development  on  those  portions  of 
barrier  islands  not  within  the  System  is 
to  be  avoided.  In  order  to  be  eligible  for 
FmHA  participation: 

(a)  The  proposal  must  be  coordinated 
with  the  planning  agency  having 
jurisdiction. 

(b)  The  site  must  be  located  in  an 
eligible  area  as  defined  in  the  program 
regulations  under  which  the 
development  is  being  funded. 

(c)  The  proposal  must  comply  with  the 
applicable  environmental  laws. 
Executive  Orders,  and  Subpart  G  of  Part 
1940  of  this  Chapter. 

(d)  The  proposal  must  comply  with  the 
following,  when  the  applicant  or 
developer  intends  to  develop  a 
subdivision: 

(1)  The  subdivision  must  be  located 
within,  or  as  an  integral  part  of.  an 
eligible  rural  community  and  have 
access  to  all  essential  services  available 
to  the  general  population  within  the 
community.  The  State  Director  or 
designee  will  identify  and  list  those 
eligible  rural  communities  in  a  State 
supplement.  Communities  that  have 
problems  with  the  water  supply  or 
waste-water  disposal  identified  by  the 
Environmental  Protection  Agency  (EPA) 
will  not  be  listed.  The  list  will  be  posted 
in  a  conspicuous  place  in  the  County 
Office.  Upon  request  the  list  will  be 
reviewed  and  updated  and  at  least 
annually  reviewed  as  follows: 

(i)  The  County  Supervisor,  in 
consultation  with  the  District  Director, 
should  review  areas  within  their 
jurisdiction  annually  and  report  their 
fmdings  to  the  State  Director.  Reports 
should  be  completed  before  March  31, 
so  that,  the  State  Director's  review  and 
any  changes  could  be  made  prior  to  the 
new  fiscal  year. 

(ii)  When  it  is  anticipated  that  a 
community  will  be  removed  from  the 
list,  all  developers  and  other  interested 
parties  should  be  notified.  The  State 
Director  should  publish  prenotices  of  the 
review  actions  in  local  newspapers  for 
the  information  of  all  interested  parties 
approximately  180  days  prior  to  a  final 
determination. 

(iii)  During  the  pe-iod  of  the  review  all 
conditional  commitments  and 
subdivision  approvals  should  be 
continj^ent  upon  the  decision  concerning 


continued  subdivision  development  in 
the  community. 

(2)  The  subdivision  must  serve 
residents  of  communities  within  eligible 
rural  areas  as  indentified  by  the  State 
Director.  Subdivisions  proposed  near 
the  periphery  of  nonrural  areas  will  not 
be  approved. 

(3)  The  subdivision  location  must 
provide  a  desirable,  safe,  functional,  and 
attractive  living  environment  for  the 
residents  and  be  convenient  to  services 
such  as  shopping,  schools,  churches, 
employment  opportunities,  recreation, 
and  communications. 

(4)  The  subdivision  must  be  located 
and  planned  to  ensure  long-term  market 
demand  and  acceptability. 

(e)  A  scattered  site  must  be  planned 
and  developed  under  this  subpart. 
Subpart  A  of  Part  1944,  and  Subpart  G  of 
Pari  1940,  with  particular  emphasis  on 
location  as  specified  in  S  1940.304. 
Random  development  of  sites  in  open 
country  is  not  an  acceptable  alternative 
to  orderly  growth  within  established 
communities.  A  scattered  site  must 
comply  with  all  of  the  following: 

(1)  The  site: 

(i)  May  be  a  separate  lot  or  one  of  up 
to  nine  contiguous  lots  which  may  be 
developed  or  undeveloped,  which  is  not 
contiguous  to  a  subdivision.  Strategic 
placement  of  a  lot(s)  such  as  across  the 
street,  across  an  intersection,  or 
separated  only  by  minor  open  spaces 
from  other  lots  is  not  to  be  used  to 
circumvent  this  subpart,  or 

(ii)  May  be  one  of  up  to  nine 
continguous  or  one  of  several 
noncontiguous  remaining  lots  within  an 
existing  subdivision  where  90  percent  or 
more  of  all  the  lots  have  existing  single 
family  dwellings.  In  this  instance,  an 
existing  subdivision  should  generally 
conform  with  the  requirements  for 
subdivisions  in  §1924.115  of  this  subpart; 
however,  complete  conformance  is  not 
mandatory.  Building  site(s)  within 
subdivisions  previously  rejected  by 
FmH.A  may  be  considered  for  financial 
assistance  provided  the  conditions  for 
which  the  subdivision  was  rejected  have 
been  removed  or  the  conditions  no 
longer  apply  for  subdivision  eligibility. 
or 

(iii)  May  be  a  site  located  within  a 
subdivision  which  has  HUD  or  VA 
acceptance  that  meets  the  requirements 
of  S  1924.102(d)  of  this  subpart. 

(2)  The  site  must  be  located  to  provide 
a  desirable,  safe,  functional,  convenient, 
and  attractive  living  environment  for  the 
residents. 

(3)  The  site  must  be  located  to  insure 
long-term  market  demand  and 
acceptability. 


91924.1M    UtUttiM. 

Adequate,  economic,  safe,  energy 
efficient,  dependable  utilities  with 
sufficient  easements  for  installation  and 
maintenance  are  required. 

(a)  Water  and  wastewater  disposal 
systems.  (1)  All  developed  sites  shall  be 
served  by  centrally  owned  and  operated 
water  and  wastewater  disposal  systems 
unless  such  systems  are  determined  by 
FmHA  to  be  economically  or 
environmentally  unfeasible  and  the 
alternate  solution  developed  and 
documented  by  the  applicant's  or 
developer's  technical  consultant  is 
determined  economically  and 
environmentally  acceptable  and 
consistent  with  the  intent  of  this 
subpart. 

(2)  All  central  systems,  whether  they 
are  public,  community  or  private,  shall 
meet  the  design  requirements  of  the 
State  Department  of  Health  or  other 
comparable  reviewing  and  regulatory 
authority.  The  regulatory  authority  will 
verify  in  writing  that  the  water  and 
wastewater  systems  comply  with,  or 
have  an  approved  plan  to  bring  the 
systems  into  compliance  with  the 
current  provisions  of  the  Safe  Drinking 
Water  Act  and  the  Clean  Water  Act, 
respectively. 

(3)  Developments  which  are  not 
presently  served  by  a  central  system, 
but  which  are  scheduled  for  tie-in  to  the 
central  system  within  2  years  should 
have  all  lines  installed  during  the  initial 
construction.  Such  developments  must 
have  an  approved  interim  water  supply 
or  wastewater  disposal  system  installed 
capable  of  satisfactory  service  until  the 
scheduled  tie-in  occurs. 

(4)  In  addition  to  written  assurance  of 
compliance  with  State  and  local 
requirements,  there  must  be  assurance 
of  continuous  service  at  reasonable 
rates  for  central  water  and  wastewater 
disposal  systems.  Public  ownership  is 
preferred  whenever  possible.  In  cases 
where  interim  facilities  are  installed 
pending  extension  or  construction  or 
permanent  public  services,  the 
developer  must  assume  responsibility 
for  the  operation  of  the  interim  facility 
or  establish  an  acceptable  entity  for  its 
operation.  If  a  system  is  not  or  will  not 
be  publicly  owned  and  operated  it  must 
comply  with  one  of  the  following: 

(i)  Be  an  organization  that  meets  the 
ownership  and  operating  requirements 
for  a  water  or  wastewater  disposal 
system  that  FmHA  could  finance  under 
Subpart  A  of  Part  1942  of  this  chapter  or 
be  dedicated  to  and  accepted  by  such  an 
organization. 

(ii)  Be  an  organization  or  individual 
that  meets  other  acceptable  methods  of 
ownership  and  operation  as  outlined  in 
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HUD  Handbook  4075.12.  "Ownership 
and  Organization  of  Central  Water  and 
Sewerage  Systems."  FmHA  should  be 
assured  that  it  has  the  right,  in  its  sole 
discretion,  to  enforce  the  obligation  of 
the  operator  of  the  water  and/or 
sewerage  systems  to  provide 
satisfactory  continuous  service  at 
reasonable  rates.  The  advice  and 
assistance  of  the  Regional  Attorney 
should  be  obtained  in  preparing  any 
necessary  agreement  with  the 
organization  or  individual  supplying 
water  and/or  sewerage  systems. 

(iii)  Be  adequately  controlled  as  to 
rates  and  services  by  a  public  body 
(Unit  of  Government  or  public  services 
commission). 

(5)  When  central  systems  are  not 
available,  the  approving  official  will 
thoroughly  evaluate  the  proposed 
individual  systems  for  economic  and 
environmental  feasibiRty.  Information 
and  guidance  for  site  evaluation  and 
design  of  individual  water  and 
wastewater  systems  is  contained  in  EPA 
publications  "Manual  of  Individual 
Water  Supply  Systems",  and  "Design 
Manual.  Onsite  Wastewater  Treatment 
and  Disposal  Systems",  respectively.  In 
developments  of  more  than  25  dwelling 
units.  National  OfTice  concurrence  is 
required  before  the  State  Director  may 
approve  the  use  of  individual  systems.  A 
request  for  concurrence  must  contain 
written  recommendations  from  the  State 
Director  and  the  technical  staff  in 
addition  to  the  full  documentation  listed 
in  paragraph  (a)  of  this  section.  The 
State  Director's  evaluation  must 
consider  at  least  the  following  items: 

(i)  Statements  from  local  health  and 
regulatory  authorities  indicating 
specifically  why  connection  to  or 
installation  of  a  central  system  is  not 
feasible  at  this  location. 

(ii)  A  thorough  State  Office  technical 
staff  review  of  the  proposal  to  use 
individual  systems  to  determine  whether 
central  systems  might  be  feasible 
considering  the  market  for  homes  over  a 
two-or  three-year  period  at  the  proposed 
location.  Generally,  more  lots  of  higher 
values  will  result  when  central  systems 
are  provided.  This  review  will  include 
an  economic  feasibility  analysis  which 
considers  the  differences  in  number  of 
lots,  value  of  lots,  initial  construction 
costs,  and  operating  costs  of  central 
systems  versus  individual  systems.  The 
analysis  must  take  into  account  the 
possible  uses  of  all  land  under  the 
developer's  control  in  the  immediate 
area.  Where  comparable  costs  are 
found,  central  systems  should  be 
required  and  appraisal  allowances  made 
to  reflect  the  appropriate  value  of  lots  so 
served. 


(iii)  Information  prepared  by  the  local, 
county  or  State  health  authority  and  the 
County  Supervisor,  with  written 
opinions  of  the  Technical  Staff  of  the 
State  Office  indicating  whether 
individual  systems  are  feasible  on  all 
the  building  sites  in  question.  Supporting 
factual  data  should  include  evidence 
that  clearly  shows  that  individual 
systems  will  perform  satisfactorily  for  a 
reasonable  period  of  time  with 
reasonable  maintenance  cost. 
Reasonable  time  and  reasonable  cost 
can  be  equated  with  the  cost  and 
expected  life  of  a  central  system  if  one 
were  available.  An  individual 
wastewater  disposal  system  that 
requires  cleaning  or  repairs  every  few 
months  cannot  be  considered  as  giving 
satisfactory  service  or  an  individual 
water  system  that  requires  extensive 
treatment  equipment  to  provide  an 
acceptable  safe,  potable  wafer  supply 
cannot  be  considered  as  within 
reasonable  cost.  All  documentation, 
calculations  and  written  opinions 
substantiating  the  decision  shall  remain 
in  the  subdivision  file. 

(iv)  Supporting  information  for  the 
proposed^dividual  water  systems 
covering  tne  following  points: 

(A)  Documentation  of  how  individual 
water  supplies  can  be  developed  with 
satisfactory  water  production  at  a 
reasonable  cost.  In  areas  where 
difHculty  is  anticipated  in  developing  an 
acceptable  water  supply  and  FmHA  is 
providing  Rnancial  assistance  for  site 
development,  contingency  funds  must  be 
included  in  the  original  loan  estimate. 
Contingency  funds  may  be  necessary  for 
items  such  as  drilling  to  a  greater  depth 
than  is  common  to  other  wells  in  the 
area,  providing  additional  storage  to 
supplement  a  limited  source  of  water,  or 
providing  treatment  to  soften  or  correct 
some  other  quality  defect.  It  is  a  good 
practice  to  confirm  that  an  acceptable 
water  supply  is  available  early  in  the 
site  development  process.  In  extreme 
cases,  the  water  supply  should  be 
developed  before  any  other  construction 
is  started. 

(B)  Documentation  that  the  quality  of 
the  supply  must  meet  the  chemical, 
physical  and  bacteriological  standards 
of  the  health  authority  having 
jurisdiction.  The  maximum  containment 
levels  of  U.S.  EPA  shall  apply. 
Individual  water  systems  must  be  tested 
for  quantity,  bacteriological  quality  and, 
in  certain  areas  where  problems  may  be 
anticipated,  chemical  quality.  This  last 
test  may  be  a  partial  chemical  test 
limited  to  analysis  for  the  defects 
common  to  the  area  such  as  iron  and 
manganese,  hardness,  nitrates,  pH, 
turbidity,  color,  or  other  undesirable 


elements.  Polluted  or  contaminated 
water  supplies  are  unacceptable, 
(v)  Supporting  information  for 
individual  wastewater  disposal  systems 
with  subsurface  discharge  as  reported 
by  a  soil  scientist,  geologist,  soils 
engineer,  or  other  person  recognized  by 
the  State  regulatory  authority.  This  data 
should  include  the  following: 

(A)  Assurance  of  nonpollution  of 
ground  water.  State  Health  authorities  . 
must  be  consulted  to  ensure  that 
installation  of  individual  wastewater 
systems  will  not  pollute  ground  water 
sources  or  create  other  health  hazards. 

(B)  Description  of  exploratory  pit 
observations. 

(C)  Determination  of  soil  types  and 
description.  The  assistance  of  the  SCS 
should  be  obtained  for  soil  type 
determination  and  a  copy  of  their 
recommendations  included  in  the 
documentation. 

(D)  Description  qf  ground  water 
elevations  showing  seasonal  variations. 

(E)  Records  of  percolation  tests. 
FniHA  Minimum  Property  Standards 
4900.1,  Apendix  D  test  procedure  may  be 
used  as  a  guide  in  obtaining  acceptable 
percolation  tests. 

(F)  Confirmation  of  space  allowances. 
An  accurate  drawing  to  indicate  that 
there  is  adequate  space  available  on  the 
site  to  satisfactorily  locate  the 
individual  water  and/or  wastewater 
disposal  systems,  likewise,  documented 
assurance  of  compliance  with  all  local 
requirements.  Structures  served  by 
wasterwater  disposal  systems  with 
subsurface  discharge  require  larger  sites 
than  those  structures  served  by  another 
type  system. 

(vi)  Suppocting  information  for 
individual  wastewater  disposal  systems 
with  surface  discharge  covering  the 
following  points: 

(A)  Effluent  standards  issued  by  the 
appropriate  regulatory  agency  that 
controls  the  discharge  of  the  proposed 
individual  systems. 

(B)  Assurance  from  the  health 
authority  having  jurisdiction  that  the 
individual  systems  being  proposed  will 
not  pollute  the  environment  in  excess  of 
the  limitation  described  in  paragraph 
(a)(5)(vi)(A)  of  this  section. 

(C)  Program  of  maintenance,  parts  and 
service  available  to  the  system-owner 
for  upkeep  of  the  system. 

(b)  Electricity.  The  power  supplier 
will  be  consulted  by  the  applicant  or 
developer  to  assure  that  there  is 
adequate  service  available  to  meet  the 
needs  of  the  proposed  development. 

(1)  Within  subdivisions,  lines  must  be 
placed  underground  where  required  by 
local  regulatory  authorities  and,  in  other 
cases,  where  economically  feasible. 
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(2)  Where  lines  are  installed  above 
ground,  they  should  be  located  in  rear 
lot  easements,  wherever  practicable.  In 
all  cases,  the  poles,  guy  wires,  braces, 
transformers,  etc.,  will  be  located  so  as 
not  to  unnecessarily  detract  from  the 
appearance  of  the  property. 

(c)  Gas  Service.  Gas  distribution 
facilities  if  provided  will  be  installed 
according  to  local  requirements  where 
adequate  and  dependable  gas  service  is 
available. 

(d)  Telephone  service.  Telephone 
service  will  be  available  at  all  dwelling 
units  and  other  structures  as  applicable. 
Facilities  will  be  located  in  accordance 
with  paragraphs  (b)(1)  and  (b)(2)  of  this 
section. 

(e)  Outdoor  lighting.  Outdoor  lighting 
will  be  provided  when  required  by  local 
authorities  or  when  necessary  to 
provide  adequate  safety,  and  provisions 
have  been  made  to  assure  permanent 
operation  and  maintenance  of  the 
facilities. 

(f)  Other  utilities.  Other  utilities,  if 
available,  will  be  installed  according  to 
local  requirements. 

S1M4.1M    Gradhig  and  drainage. 

(a)  Soil  and  geologic  conditions  must 
be  suitable  for  the  type  of  construction 
proposed.  In  questionable  or  unsurveyed 
areas,  the  applicant  or  developer  will 
provide  an  engineering  report  with 
supporting  data  su^icient  to  identify  all 
pertinent  subsurface  conditions  which 
could  adversely  affect  the  structure  and 
show  proposed  solutions. 

(b)  The  applicant  or  developer  must 
seek  the  advice  of  SCS  regarding 
identification  of  soils  and  its 
characteristics  that  may  cause  problems 
in  grading  and  drainage.  Where  soil  and 
drainage  difficulties  are  identified.  SCS 
recommendations  will  be  considered 
during  preparation  of  the  development 
plan. 

(c)  Grading  must  conform  to  all  State 
and  local  regulations  and.  where 
applicable,  a  grading  certificate  shall  be 
obtained  and  established  procedures 
followed. 

(d)  Site  grading  will  promote  drainage 
of  surface  water  away  from  buildings 
and  foundations,  minimize  earth 
settlement  and  erosion,  and  assure  that 
drainage  from  adjacent  properties  onto 
the  site  or  from  the  site  to  adjacent 
properties  does  not  create  a  health 
hazard  or  other  undesirable  conditions. 

(e)  Sites  requiring  extensive 
earthwork,  cuts  and  fills  of  4  feet  or 
more,  shall  be  designed  by  a  registered 
engineer.  Where  topography  requires 
fills  or  extensive  earthwork  that  must 
support  structures  and  building 
foundations,  these  must  be  controlled 


fills  designed,  supervised  and  tested  by 
a  qualified  soils  engineer. 

(f)  All  slopes  must  be  protected  from 
erosion  by  planting  or  other  means. 
Slopes  may  require  temporary  cover  if 
exposed  for  long  periods  during 
construction. 

(g)  The  design  of  storm  water  systems 
must  consider  convenience  and  property 
protection  both  at  the  individual  site 
level  and  the  drainage  basin  level. 
Storm  water  systems  should  be 
compatible  with  the  natural  features  of 
the  site. 

(h)  In  areas  with  inadequate  natural 
and/or  manmade  drainage  systems, 
permanent  and/or  temporary  storm 
water  storage  shall  be  an  integral  part  of 
the  overall  development  plan.  Design  of 
these  facilities  shall  consider  safety, 
appearance  and  economical 
maintenance  operations. 

11924.110    Perlonning  davetopment 

All  development  will  be  arranged  and 
completed  by  the  applicant  or  developer 
according  to  local.  State  or  Federal 
regulations  including  applicable  health 
and  safety  standards  pertaining  to 
building  construction  or  development, 
and  requirements  of  this  subpart. 

(a)  The  FmHA  will  not  become  a  party 
to  any  construction  or  development 
contract.  The  applicant  or  developer  will 
contract  only  with  competent 
contractors.  Contractors  will  provide  the 
required  bonding  and  insurance 
acceptable  to  FmHA  and  the  applicant 
or  developer  under  S  1924.6  of  Subpart 

A  of  this  part. 

(b)  The  work  will  be  performed  in 
accordance  with  drawings  and 
specifications  approved  by  FmHA. 

(c)  Written  assurance  of  completion 
from  the  responsible  public  authority 
will  be  required  when  local,  city,  county. 
State  or  other  public  authority  codes. 
regulations  and  ordinances  require 
inspections  prior  to  final  acceptance. 
Written  assurance  of  completion  and 
notification  of  completion  from  the 
per8on(s)  providing  technical  services 
under  S  1924.106(c)  of  this  subpart  is 
required  prior  to  final  acceptance  by  the 
FmHA. 


§31S24.111-1924.113    It 

11924.114    Multiple  family  housing. 

Multiple  housing  developments  will 
be  planned  and  constructed  under  the 
requirements  of  this  subpart, 
SS  1924.101-1924.114,  Subpart  A  of  this 
part,  and  the  requirements  of  the 
applicable  program  regulations.  The 
requirements,  of  S  1924.115(a)  of  this 
subpart  also  apply  to  multiple  housing 
developments. 


§1924.115    SutKMvisions. 

Subdivisions  must  be  planned  and 
developed  under  this  subpart.  The 
development  of  housing  sites  must  also 
comply  with  the  following: 

(a)  Streets.  (1)  Streets  must  conform  to 
master  street  plans,  design  standards, 
and  construction  specifications  of  the 
local  entity  or  State  and  the 
requirements  of  this  subpart. 
Developments  with  more  than  25 
dwelling  units  must  have  two  accesses 
available,  unless  after  considering  the 
safety  and  convenience  aspects  of  the 
proposal  an  exception  is  granted  by  the 
State  Director. 

(2)  Streets  must  be  dedicated  to  and 
accepted  by  a  public  body  which  shall 
be  responsible  for  continuous 
maintenance,  except  in  multiple  family 
housing  projects  where  streets  within 
the  development  may  not  be  able  to  be 
publicly  owned  and  maintained. 
Variations  of  this  requirement  shall  not 
be  authorized  by  the  State  Director 
without  prior  approval  of  the  National 
Office. 

(3)  Hard-surfaced  streets  are 
mandatory.  However,  the  State  Director 
may  make  an  exception  to  this 
requirement  when  aJl  of  the  following 
conditions  exist: 

(i)  They  are  not  required  by  local 
ordinance  and  codes. 

(ii)  The  property  or  subdivision  is  not 
adjacent  to  streets  that  are  or  soon  will 
be  hard-surfaced. 

(iii)  The  street  has  an  all-weather 
surface  approved  by  and  maintained  by 
a  public  body. 

(iv)  The  local  authority  to  whom  the 
street  is  to  be  dedicated  does  not  have 
available  the  required  equipment 
necessary  for  maintenance  and  will  not 
accept  dedication  and  be  responsible  for 
maintenance  of  hard-surfaced  streets 
notwithstanding  the  fact  that  the  hard 
surfacing  would  be  provided  initially  by 
the  applicant  or  developer  in 
accordance  with  standard  local 
requirements  and  practices. 

(v)  Other  lending  institutions  and 
agencies  active  in  the  area  will  make 
housing  loans  or  insure  mortgages  in  the 
subdivision  when  it  is  provided  only 
with  all-weather  streets. 

(4)  Any  deviation  from  the 
requirements  indicated  in  paragraph 
(a)(3)  of  this  section  will  require  an 
exception  from  the  National  Office.  The 
request  to  the  National  Office  must 
include  documentation  as  to  how  many 
of  the  requirements  of  paragraph  (a)(3) 
of  this  section  are  met  and  the  following 
additional  information: 

(i)  Map  indicating  location  of 
subdivision  or  project  site  in  relation  to 
other  subdivisions  and  the  community 


sion  is  not 
soon  will 


with  types  of  surfacing  present  on  the 
access  streets  or  roads  to  the  proposed 
subdivision  or  project. 

(ii)  Complete  street  layout  plan. 

(iii)  Street  cross-sections  with  other 
necessary  details. 

(iv)  Topographic  maps. 

(v)  Drainage  plans. 

(vi)  All  specifications  for  proposed 
street  construction. 

(vii)  Other  pertinent  information. 

(5)  Streets  must  have  curbs  or  curbs 
and  gutters  for  pavement  edging  to 
prevent  ravelling  of  the  wearing  surface 
and  shifting  of  the  pavement  base.  The 
State  Director  may  grant  an  exception  to 
this  requirement  if  adequate  shoulders 
are  provided. 

(6)  Preferably,  dwelling  units  should 
be  occupied  after  street  hard  surfacing  is 
completed;  however,  occupancy  may 
occur  after  the  pavement  base  is  in 
place  and  properly  cured.  In  cases  of 
delays  due  to  unsuitable  weather 
conditions  or  when  hard  surfacing  is  not 
done  by  the  developer  but  by  the  local 
public  body,  an  all-weather  street 
acceptable  to  the  local  public  body  shall 
be  provided  prior  to  occupancy. 

(i)  When  the  developer  is  responsible 
for  providing  street  surfacing,  a 
performance  and  payment  bond,  escrow 
agreement,  irrevocable  letter  of  credit, 
or  similar  assurance  acceptable  to  the 
State  Director  must  be  provided  by  the 
developer  to  assure  that  the  required 
street  work  will  be  completed  within  1 
year  from  the  date  dwelling  construction 
is  started.  This  assurance  will  remain  in 
effect  until  the  streets  are  accepted  by 
the  entity  responsible  for  continuous 
maintenance.  The  State  Director  shall 
establish  a  policy  for  handling  these 
matters  according  to  local  regulatory 
practices  or  requirements.  Any  such 
assurance  will  specifically  name  the 
United  States  of  America  acting  through 
FmHA  as  an  obligee  in  order  to  give 
FmHA  the  ability  to  enforce  the 
assurance  or  collection  of  the  bond  if  the 
streets  are  not  properly  surfaced. 

(ii)  Where  local  public  bodies  provide 
final  surfacing,  the  subgrade  and  base 
shall  be  prepared  according  to  the 
specifications  of  the  local  body.  Written 
assurance  must  be  obtained  from  the 
public  body  that  suitable  hard  surface 
will  be  provided  within  a  reasonable 
period  usually  not  more  than  one  year. 

(b)  Lot  layout.  (1)  All  lots  shall  be 
surveyed  and  platted.  Permanent 
markets  shall  be  placed  at  all  lot 
comers. 

(2)  Lots  shall  meet  all  requirements  of 
State  and  local  entities  and  the  FmHA. 

(3)  Lot  arrangement  should  provide  for 
the  most  effective  use  of  building  sites. 
Street  lengths  and  utility  runs  should  be 
minimized. 


(4)  Lot  layout  must  not  preclude  the 
orientation  of  dwelling  units  for  solar 
access. 

(5)  Unacceptable  lots.  Any  review  of 
the  proposed  development  will  include 
all  the  proposed  lots.  Those  lots 
determined  unacceptable  because  of 
unsuitable  soils,  exposure  to  noise, 
flooding,  etc.,  shall  be  combined  with 
acceptable  lots,  redesigned  to  eliminate 
the  unacceptable  conditions  through  the 
use  of  barriers  or  building  orientation,  or 
made  a  part  of  a  common  area  to  be 
dedicated  to  and  maintained  by  a  public 
body  or  homeowners  association  in 
order  to  prevent  development  financed 
elsewhere  from  adversely  affecting  the 
housing  financed  by  FmHA. 

(c)  Covenants,  conditions  and 
restrictions.  Covenants,  conditions  and 
restrictions  (CC&R's)  shall  be  developed 
to  preserve  the  character,  value  and 
amenities  of  the  residential  community 
and  to  avoid  or  mitigate  potential 
environmental  impacts.  CC&R's  are 
required  in  addition  to  and  should  be 
supportive  of  public  regulations  such  as 
zoning  or  other  land  use  controls. 

(1)  CC&R's  shall  be  recorded  in  the 
public  land  records  and  specifically 
referenced  in  each  deed. 

(2)  It  is  the  intent  that  through  the 
CC&R's  the: 

(i]  Developers  will  be  assured  the 
purchasers  will  use  the  land  in 
conformance  with  the  planned 
objectives  for  the  conununity,  and 

(ii)  Purchasers  are  assured  the 
developers  will  proceed  to  use  the  land 
as  planned  and  that  other  purchasers 
will  use  and  maintain  the  land  as 
planned  to  prevent  changes  in  the 
character  of  the  neighborhood  that 
would  adversely  impact  values  or  create 
a  nuisance. 

(3)  The  CC&R's  recommended  in  HUD 
Data  Sheet  40  should  be  considered  as  a 
starting  point  for  developing  CC&R's  for 
a  specific  development.  Due  to  the 
unique  quality  and  character  of  each 
development  the  CC&R's  should  be 
submitted  to  FmHA  for  comment  prior 
to  recording. 

(4)  In  order  to  permit  the  use  of 
dwellings  with  passive  or  active  solar 
systems,  consideration  should  be  given 
to  including  a  covenant  to  protect  the 
solar  rights  of  the  individual  property 
owners. 

§  1924.116    Existing  subdivisions. 

Existing  subdivisions  must  comply 
with  9  1924.107  of  this  subpart  and  all 
other  requirements  in  this  section  to  be 
acceptable  for  FmHA  financing  except 
as  provided  in  %  1924.102  for  existing 
subdivisions  which  have  been  and  still 
are  accepted  by  HUD  or  VA.  Subject  to 
§  1944.10(g)  of  Subpart  A  of  Part  1944  of 


this  chapter,  those  subdivisions 
approved  under  prior  FmHA  regulations 
that  do  not  meet  the  general  policy  of 
S  1924.102  of  this  subpart  and  the 
requirements  of  this  section  are 
acceptable  for  further  development  only 
for  a  period  of  two  years  after  the 
effective  date  of  this  regulation.  All 
subdivision  plats  recorded  or 
subdivisions  developed  after  the 
effective  date  of  this  regulation  must  be 
processed  under  9  1924.115  of  this 
subpart  unless  an  exception  is  granted 
by  the  State  Director  on  the  basis  that 
the  subdivision  was  not  previously 
submitted  for  review  for  reasons  other 
than  circumventing  the  requirements  of 
this  subpart.  Those  granted  exceptions 
will  meet  the  requirements  of 
development  in  9  1924.115  of  this 
subpart  with  only  the  following 
modifications: 

(a)  Utilities.  (1)  Written  verification 
must  be  obtained  from  the  appropriate 
regulatory  agency  that  any  existing 
central  water  or  waste-water  disposal 
system  is  operating  in  compliance  with 
all  State  and  local  regulations  and  has 
sufficient  capacity  to  serve  the  proposed 
development. 

(2)  If  individual  water  or  wastewater 
disposal  systems  have  been  in  use  and  it 
is  not  feasible  to  convert  to  central 
systems,  determine  the  following  and 
process  according  to  9  1924.108(a)(5)  of  ' 
this  subpart. 

(i)  The  residents  of  the  subdivision 
will  not  be  forced  to  install  central 
systems  within  a  year  or  two. 

(ii)  Verify  that  the  existing  individual 
systems  are  operable  and  giving 
satisfactory  service  at  a  reasonable 
maintenance  cost.  The  local  regulatory 
authority  should  assist  in  making  this 
determination. 

(b)  Streets.  If  the  streets  within  the 
existing  neighborhood  are  soon  to  be 
paved  and  the  local  authorities  will 
assess  such  costs  to  the  homeowners, 
the  applicant  or  developer  shall  inform 
FmHA  and  prospective  purchasers  of 
these  intentions.  Sites  must  be  served  by 
streets  as  provided  in  §  1924.115(a)  of 
this  subpart. 

(c)  Lot  layout.  Lots  must  continue  to 
be  developed  according  to  the  size  and 
design  of  the  existing  development 
except  where  the  prior  design  has 
proven  uneconomical,  unfeasible  or 
unmarketable. 

fd)  Convenants,  conditions  and 
restrictions.  Existing  CC&R's  must  be 
carefully  reviewed  to  ensure  they 
generally  conform  to  those  required  for 
subdivisions.  It  may  be  necessary  to 
request  assistance  from  the  Office  of 
General  Counsel  to  complete  the  review 
Any  unacceptable  language  within  the 
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CC&R's  must  be  modified  as  requested 
by  FmHA  before  sites  in  the  subdivision 
are  acceptable. 

§1924.117    Scattervd  slt«L 

Scattered  sites  will  be  evaluated  by 
the  loan  approval  ofTicial  to  determine 
that  the  location  and  market  is 
acceptable.  A  scattered  site  must  be 
planned  and  developed  under  this 
subpart  Subpart  A  of  Part  1944.  Subpart 
G  of  Part  194a  Subpart  B  of  Part  1806 
(FmHA  Instruction  426.2)  and  State  and 
local  regulations. 

(a)  Utilities.  All  essential  utilities  will 
be  provided.  If  central  water  or 
wastewater  disposal  services  are  not 
available,  individual  systems  must  be 
feasible  and  supporting  factual  data 
should  include  evidence  that  clearly 
shows  the  systemlsj  will  perform 
satisfactorily  for  a  reasonable  period  of 
time  at  a  reasonable  maintenance  cost 
(see  S  1924.108.  paragraphs  (a)(5](iv), 
(a)(5](v).  and  (a)(5)(vi)  for  suggested 
evidence  that  should  be  required).  AH 
sites  within  subdivisions  requiring 
onsite  water  or  wastewater  disposal 
systems  must  pass  required  tests.  Also, 
there  must  be  no  evidence  of  well  or 
wastewater  treatment  system  failures 
on  other  sites  within  the  subdivision 
which  may  adversely  affect  the  subject 
site. 

(b)  Streets  or  roads.  All  scattered  sites 
shall  be  contiguous  to  and  have  direct 
access  from  a(n): 

(1)  Hard  surfaced  or  all-weather  street 
or  road  which  has  been  dedicated  to 
and  accepted  by  a  public  body  (an 
exception  to  pubUc  ownership  may  be 
granted  by  the  National  Office)  which  is 
responsible  for  continuous  maintenance, 
or 

(2)  Extended  driveway  if: 

(i)  The  driveway  has  an  all-weather 
surface, 

(ii)  The  driveway  does  not  potentially 
serve  more  than  two  individual 
dwellings,  and 

(iii)  The  property  includes  title  to  or 
an  easement  to  the  driveway  and  it  is 
included  in  the  security  for  the  loan.  An 
extended  driveway  will  normally  not 
exceed  three  hundred  (300)  feet  in  length 
or  be  used  to  circumvent  the 
development  of  publicly-owned  streets 
or  roads. 

§  1924.1 18    ModMcation  of  requirements 
and  recommendations  In  this  subpwt. 

Higher  standards  than  outhned  in  this 
subpart  may  be  required.  The  site 
development  requirements  of  this 
subpart  have  been  adopted  as  minimum 
standards.  State  or  local  authorities  or 
the  FmHA,  hovever.  may  find  it 
necessary  to  require  standards  above 
those  in  this  subpart  when  the  public 


health,  safety  or  welfare  would  be  better 
served  by  more  stringent  standards. 
Some  examples  of  considerations  for 
iustiflcation  for  higher  standards  are: 

(a)  The  site  cannot  be  served 
adequately  and  economically  v»rith  such 
public  and  central  facilities  and  services 
as  are  normally  required.  For  example,  if 
the  local  minimum  lot  size  of  10.000 
square  feet  does  not  provide  an 
adequate  absorption  field  area  for 
individual  subsurface  wastewater 
disposal  systems  according  to 
professional  analysis  of  percolation 
tests  and  soil  types  on  a  particular  site, 
the  State  Director  may  raise  the 
minimum  requirement  to  that  which  will 
be  safe  and  sanitary. 

(b)  Land  proposed  for  building  sites 
may  not  be  safely  used  because  of 
danger  from  flood  or  other  inundation  or 
as  a  result  of  natural  conditions  which 
are  a  menace  to  health,  safety  or  public 
welfare.  For  example,  where  the  local 
public  body  does  not,  in  the  opinion  of 
FmHA,  have  adequate  drainage 
requirements,  the  State  Director  may 
require  more  rigid  specific  drainage 
standards  than  requested  locally  or  than 
provided  in  this  subpart.  Another 
example  would  be  that  in  certain  cases 
the  street  drainage  system  must  be  tied 
in  with  irrigation  or  storm  drainage 
systems  to  provide  storm  drainage  in  a 
controlled  manner. 

§1924.119    Subdivision  revi««»a. 

The  procedure  for  the  review  of 
subdivisions  will  be  followed  to 
determine  the  acceptability  of  proposed 
or  existing  subdivisions  for  the  location 
of  FmHA  financed  housing.  Incomplete, 
inaccurate  and  unresponsive  submittals 
will  delay  the  process  and,  in  most 
cases,  will  cause  the  submittals  to  be 
returned  without  an  agency 
determination.  The  in-office  processing 
times  in  this  section  are  simply  goals 
established  for  timely  processing  of 
properly  prepared  submissions,  and  in 
no  way  are  intended  to  discourage 
proper  review  of  complex  submissions. 
JustiHable  requests  for  waivers  will  be 
forwarded  to  the  approving  official  as 
soon  as  possible  after  their  need  is 
identified  and  the  documentation  can  be 
assembled. 

(a)  Location  and  feasibility 
submission.  When  Form  FmHA  1924-20 
with  attachments  is  received  from  an 
applicant  or  developer: 

(1)  The  County  Supervisor  will: 

(i)  Handle  inquiries  and  provide  basic 
information  about  subdivision 
processing. 

(ii)  Immediately  forward  any 
submission  to  the  District  Director  for 
review  and  advise  the  applicant  or 
developer  of  the  limitations  on  his/her 


actions  that  apply  during  the  application 
review  process,  pursuant  to 
.5  1940.309(e)  of  Subpart  G  of  Part  1940 
of  this  chapter,  and  that  further 
processing  will  be  handled  by  the 
District  Office.  The  County  Supervisor 
,  must  include  comments  and 
recommendations  in  the  remarks  section 
of  Form  FmHA  1924-20  or  on  attached 
separate  sheets. 

(2)  Upon  receiving  a  location  and 
feasibility  submission,  the  District 
Director  must: 

(i)  Discuss  with  the  applicant  or 
developer  Form  FmHA  1924-20  and 
required  documents  to  determine  the 
completeness  of  the  submission  and  the 
possible  need  for  further  information. 

(ii)  Accompany  the  applicant  or 
developer  to  the  proposed  site  to  review 
the  feasibility  of  the  location  and  to 
become  familiar  with  the  natural  and 
fixed  features  influencing  the  site. 

(iii)  If  the  proposal  is  within  his/her 
approval  authority  under  §  1924.121  of 
this  subpart,  make  a  comprehensive 
study  to  assure  compliance  with  all 
local,  regional  and  State  regulations, 
codes,  ordinances,  plans  for  future 
development  and  compliance  with  this 
subpart.  It  may  be  necessary  to  contact 
the  State  Office  Architect,  Engineer  or 
Environmental  Coordinator  during  this 
review. 

(iv)  When  possible,  the  review  should 
be  completed  within  30  days  and  a 
written  analysis  including 
recommendations  or  conditions 
provided  the  applicant  or  developer 
with  a  copy  mailed  to  the  County 
Supervisor. 

(v)  If  beyond  his/her  approval 
authority,  forward  to  the  State  Director 
with  written  comments  and 
recommendations  as  soon  as  possible. 

(3)  When  the  State  Director's  review 
of  the  location  and  feasibility 
submission  is  required,  the  State 
Director  will: 

(i)  Make  a  comprehensive  study  to 
assure  compliance  with  all  local, 
regional  and  State  regulations,  codes, 
ordinances,  plans  for  future 
development  and  compliance  with  this 
subpart.  In  making  this  study,  the  State 
Director  will  use  the  services  of  State 
Office  personnel  including  the  Architect, 
Engineer,  and  the  State  Environmental 
Coordinator  as  well  as  ensure  that  the 
personnel  required  by  Subpart  G  of  Part 
1940  of  this  chapter  undertake  and 
complete  the  proper  environmental 
review  for  the  submittal. 

(ii)  Provide  a  wmtten  analysis  and 
guidance  for  further  processing  to  the 
District  Director  with  a  copy  to  the 
County  Supervisor. 
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(iii)  Whenever  possible,  complete  this 
review  within  30  days. 

(4)  If  the  submission  requires  National 
Office  review,  the  applicant  or 
developer  should  be  informed.  In  most 
cases,  the  State  Director  can  expect  a 
response  within  45  days  of  the  date  of  a 
routine  request  for  review. 

(b)  Preliminary  submission.  When  it 
has  been  determined  by  FmHA  that  the 
project  is  feasible  and  the  location 
conforms  with  the  intent  of  the  funding 
program  the  appHcant  or  developer  will 
submit  the  required  additional 
information  as  pursuant  to  Exhibit  A  II 
of  this  Subpart. 

(1)  Upon  receiving  a  preliminary 
submission,  the  District  Director  will: 

(i)  Review  the  comment!  concerning 
this  development  which  were  made  at 
the  time  of  location  and  feasibility 
analysis  and  verify  conformance  with 
any  conditions  imposed  during  the 
initial  review. 

(ii)  Review  the  drawings  and 
specifications  item  by  item  with  the 
applicant  or  developer  to  avoid  any 
misunderstandings  as  to  intent,  extent, 
kind  and  quality  of  work  to  be 
performed  and  materials  to  be  used.  The 
District  Director  may  Hnd  it  necessary  to 
contact  the  State  Office  technical  staff 
in  order  to  complete  this  review. 

(iii)  Offer  suggestions  to  the  applicant 
or  developer,  when  appropriate,  as  to 
how  the  design,  drawings  and 
specifications  may  be  altered  to  improve 
the  facilities  and  better  serve  the  needs 
of  the  public.  For  revisions  that  require 
technical  determinations,  the  applicant 
or  builder-developer  may  be  requested 
to  obtain  additional  technical 
assistance. 

(iv)  Act  as  outlined  in  paragraphs 
(aK2)(iii),  (a)(2)(iv).  and  (a)(2)(v)  of  this 
section. 

(2)  When  the  State  Director's  review 
of  the  preliminary  submission  is 
required,  the  State  DirectcH-  must 
consider  all  recommendations  made  on 
the  location  and  feasibility  submission 
and  act  as  outlined  in  paragraphs 
(a)(3)(i]  and  (a)(3)(ii)  of  this  section. 

(c)  Final  submission.  (1)  Upon 
receiving  a  final  submission,  the  District 
Director  will: 

(i)  Review  the  submission  to 
determine  the  completeness  of  the 
drawings  and  specifications. 

(ii)  Determine  that  approvals  have 
been  received  for  local,  regional  and 
State  authorities  having  jurisdiction. 

(iii)  Determine  compliance  with 
FmHA  regulations,  and 

(iv)  Act  as  outlined  in  paragraphs 
(a)(2)(iii).  (a)(2)(iv).  and  (a)(2)(v)  of  this 
section. 

(2)  After  approval,  one  copy  of  the 
final  submission  and  evaluation  will  be 
forwarded  to  the  County  Supervisor. 


One  copy  should  be  placed  in  the 
District  file.  All  additional  copies,  as 
appropriate,  will  be  returned  to  the 
applicant  or  developer  after  the  final 
review  and  a  determination  has  been 
reached. 

(3)  When  the  State  Director's  review 
of  the  fmal  submission  is  required,  the 
State  Director  must  consider  all 
previous  recommendations  and  act  as 
outlined  in  paragraphs  (a)(3)(i)  and 
(a)(3)(ii)  of  this  section. 

(d)  Notification  letters  for  subdivision 
review.  (1)  The  District  Director  will 
notify  the  applicant  or  developer  in 
writting  concerning  the  status  of  the 
proposal  at  the  completion  of  each  of 
the  processing  review  stages.  This 
notification  will  consist  of  either: 

(i)  A  letter  of  acceptance  suggesting 
that  the  applicant  or  developer  continue 
with  preparation  of  the  materials  for 
further  submission  to  FmHA  (See  Guide 
Letter)  available  in  any  FmHA  office,  or 

(ii)  A  letter  explaining  why  the 
proposal  is  unacceptable.  Possible 
reasons  for  rejecting  the  proposal  may 
include,  but  are  not  limited  to  a 
proposed  site  location  that  would  result 
in: 

(A)  The  unnecessary  conversion  of 
important  farmland,  prime  forestlands. 
prime  rangelands.  floodplains.  or 
wetlands. 

(B)  The  destruction  of  a  property 
listed  or  eligible  for  listing  on  the 
National  Register  of  Historic  Places,  and 

(C)  The  isolation  of  housing  and  its 
residents  from  necessary  services  and 
utilities  (See  Guide  Letter),  or 

(iii)  Letter  of  approval  (See  Guide 
Letter). 

(2)  Before  proceeding  to  the  next 
submittal  level,  the  applicant  or 
developer  must  modify  the  proposal  in 
accordance  with  FmHA 
recommendations,  or  provide  acceptable 
alternatives. 

§  1924.120    Local  entity  designation. 

To  eliminate  duplication  of  review 
and  to  encourage  local  entities  to  adopt 
and  enforce  satisfactory  minimum 
standards  for  subdivision  development. 
FmPIA  will  practice  an  abbreviated 
subdivision  review  procedure  for  any 
submittal  from  within  the  jurisdiction  of 
a  local  entity  designated  by  the  State 
Director  under  this  paragraph. 

(a)  Determination.  A  local  entity  with 
site  development  design  standards  equal 
to  or  exceeding  those  in  this  subpart  and 
with  the  proven  capability  to  enforce 
those  standards  shall  be  considered  for 
designation.  The  State  Director's 
determination  for  possible  designation 
will  be  based  on  the  successful 
completion  of  one  or  more  developments 
under  the  jurisdiction  of  the  local  entity. 
The  State  Director  will  notify  a  local 


entity  of  a  favorable  determination  and 
indicate  such  on  the  list  of  communities 
identified  in  §  1924.107(d)(1)  of  this 
supbart.  This  designation  will  be 
withdrawn  immediately  upon  the  local 
entity  taking  action  to  reduce  its  design 
standards  or  failing  to  enforce  the 
standards.  It  should  be  clearly 
understood  that  FmHA  reserves  the 
right  to  make  all  decisions  with  regard 
to  the  eligibility  of  a  proposed 
development  for  financing. 

(b)  Subdivision  reviews.  All  site 
developments  will  be  processed  as 
outlined  in  S  1924.119(a)  of  this  subpart. 
This  initial  phase  contains  many  items 
that  cannot  be  delegated  by  FmHA. 
When  FmHA  determines  the 
Subdivision  Location  and  Feasibility 
Analysis  submission  is  acceptable  and  a 
National  Office  waiver  is  not  required, 
the  applicant  or  developer  will  not  be 
required  to  submit  any  additional 
documents  for  FmHA  review  until  the 
development  is  complete.  Upon 
completion  of  all  development  work,  the 
local  entity  will  provide  FmHA  written 
confirmation  that  the  development  was 
completed  in  accordance  with  approved 
drawings  and  specifications  and  is  in 
compliance  with  their  site  design 
standards.  If  a  local  entity  approved 
subdivision  contains  uncompleted 
road(s)  or  street(s]  bonding  or  escrow 
funds  must  be  provided  in  accordance 
with  §  1924.115(a)(6). 

(c)  HUD  local  areas  certification. 
Subdivison  developments  proposed 
within  an  area  certified  by  HUD  will  be 
evaluated  as  set  forth  in  S  1924.102(d)  of 
this  subpart. 

§  1924.121    Delegation  and  redelegatlon  of 
authority. 

The  State  Director  is  responsible  for 
implementing  the  authorities  in  this 
subpart.  The  table  following  paragraph 
(c)  of  this  section  summarizes  the 
building  site  review  and  approval 
authority  ofthe  County  Office.  District 
Office,  State  Office,  and  the  National 
Office.  The  State  Director  may 
redelegate  review  and  approval 
authority  to  appropriate  FmHA  State 
Office  employees  under  the  following 
conditions: 

(a)  The  employees  have  had  sufficient 
training  and  have  demonstrated  the 
capability  to  perform  the  required 
actions,  and 

(b)  A  procedure  is  established  to 
ensure  the  necessary  input  from  the 
State  Office  Engineer/ Architect/ 
Environmental  Coordinator,  and 

(c)  Any  redelegation  must  be  in 
writing  in  accordance  with  FmHA 
Instruction  2006-F  (available  in  any 
FmHA  office). 
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§1924.122    Exception  Mittwrtty. 

The  Administrator  may  in  individual 
cases,  make  an  exception  to  any 
requirement  or  provision  of  this  subpart 
which  is  not  inconsistent  with  the 
authorizing  statute  if  the  Administrator 
determines  that  application  of  the 
requirement  or  provision  would 
adversely  affect  the  Government's 
interest.  The  Administrator  will  exercise 
this  authority  only  at  the  request  of  the 
Slate  Director  and  recommendation  of 
the  appropriate  program  Assistant 
Administrator.  Requests  for  exceptions 
must  be  in  writing  by  the  State  Director 
and  supported  with  documentation  to 
explain  the  adverse  effect  on  the 
Government's  interest,  proposed 
alternative  course  of  action,  and  show 
how  the  adverse  effect  will  be 
eliminated  or  minimized  if  the  exception 
is  granted. 


§  1924.123 
•xliibits. 


Stat*  supptements  and 


State  Directors  will  obtain  and  issue 
National  Office  clearance  for  all  State 
supplements  and  exhibits  in  accordance 
with  FmHA  Instruction  2006-B 
(available  in  any  FmHA  office). 

(a)  State  supplements.  State  Directors 
may  supplement  this  subpart  to  meet 
State  and  local  laws  and  regulations  and 
to  provide  for  orderly  processing  of 
submittals. 

(b)  State  exhibits.  State  Directors  may 
develop  exhibits  for  use  by  applicants  or 
developers  if  the  exhibits  to  this  subpart 
are  not  adequate  for  use  in  the  State. 
Those  exhibits  may  be  developed  to 
further  explain  the  items  needed  within 
the  various  submittals:  organization  of 
those  items:  and  coordination  of  this 
subpart  with  the  requirements  of  th^ 


FmHA  program(s)  providing  the 
financial  assistance. 

§1924.124    ExMIMs. 

State  Directors  may  requisition 
additional  copies  of  the  exhibits  to  this 
subpart  from  the  Finance  Office  for  use 
by  FmHA  offices  in  assisting  applicants 
and  developers  with  site  development. 

§§  1924.12S-1924.1S0    (ReMfved] 

Exhibit  A — Checklist  of  Visual  Exhibits 
and  Documentation  for  Subdivisions 

This  Exhibit  lists  visual  exhibits  and 
documentation  necessary  for  FmHA  to 
properly  evaluate  proposed  development. 
Intermediate  consultation  by  the  applicant  or 
developer  with  the  FmHA  County.  District  or 
State  Offices  should  be  as  frequent  as 
necessary  to  reduce  chances  of 
misunderstandings  and  limit  the  amount  of 
nonproductive  time  and  expense  for  all 
parties  concerned. 

I.  Location  and  Feasibility  Exhibits 

The  applicant  or  developer  will  submit  the 
following  information  to  the  District  Director 
to  determine  feasibility  of  the  project  and 
general  conformance  with  FmHA  policy: 

A.  Form  1924-20.  "Request  for  Subdivision 
Location  and  Feasibility  Review. "  The 
applicant  or  developer  should  fully  complete 
the  form  and  attach  any  information  in 
addition  lo  that  listed  herein  that  is  essential 
in  creating  a  clear  understanding  of  the 
proposed  development.  This  form  is  available 
at  any  FmHA  office. 

B.  Form  1940-20.  "Request  for 
Environmental  Information. "  Protions  of  the 
form  must  be  completed  when  the  submission 
contains  more  than  4  dwelling  units  and  the 
entire  form  must  be  completed  when  the 
submission  contains  more  than  25  dwelling 
units.  The  form  and  guidance  concerning 
assembly  of  the  information  is  available  at 
any  FmHA  office. 


C.  Location  Map.  A  general  site  location 
map  of  the  area  indicating  the  adjacent  land 
uses  and  zoning,  the  present  and  future 
access  roads  to  the  site  as  well  as  the 
proximity  to  shopping,  schools,  churches,  and 
major  transportation  facilities  with  note  of 
traffic  volumes.  If  a  satisfactory  map  of  the 
locality  is  not  available,  a  clear  and 
preferably  scaled  rough  sketch  map  that 
provides  the  required  information  will  be 
sufficient. 

D.  Property  Survey  Map.  A  survey  (where 
1-inch  represents  no  more  than  100-feet)  of 
the  project  site  showing  the  boundaries  as 
well  as  all  existing  known  features 
specifically  including  utilities,  easements, 
access  roads,  floodplains,  drainagewoys. 
rock  outcroppings  and  wooded  areas  or 
specimen  trees.  If  a  current  survey  does  not 
exist,  the  most  accurate  document  which  is 
available  will  be  submitted. 

E.  Soils  Map  and  Report.  A  complete  soils 
map  and  report,  including  "site  specific" 
interpretations  and  recommendations,  from 
the  local  or  county  representative  of  the  U.S. 
Department  of  Agriculture,  Soil  Conservation 
Service  (SCS)  Office  will  be  included  with  the 
location  and  feasibility  submission.  A 
determination  of  whether  or  not  any  lands 
described  in  USDA  Regulation  No.  9500-3  are 
impacted  by  the  proposed  development 
should  also  be  included.  The  local  SCS  office 
may  provide  recommendations  for  the 
development  of  suitable  drainage  and 
landscaping  plans  later  in  the  planning 
process. 

F.  Market  Survey.  Where  available,  a 
market  survey  from  the  Department  of 
Housing  and  Urban  Development  should  be 
included  with  the  location  and  feasibility 
submission.  If  not  available,  the  applicant  or 
developer  should  present  its  estimate  of  the 
market.  This  is  required  only  when 
conditional  commitments  will  be  requested. 

G.  Request  for  Exceptions.  Any  need  for 
State  or  National  Office  exception(s)  should 
be  identified  at  this  stage  in  the  processing. 
Appropriate  exception{s)  should  be  requested 
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and  obtained  prior  to  the  preliminary 
submission. 

H.  Other.  Optional  infornation  the 
applicant  or  developer  of  the  project  may 
wish  to  present  such  as: 

1.  Engineering  report  relative  to  the 
feasibility  of  central  utilities  by  extension  or 
creation  of  same  onsite. 

2.  Dwelling  drawings  and  specirications. 

3.  Site  development  information. 

II.  Preliminary  Submission  Exhibits 

After  it  is  determined  by  FmHA  that  the 
project  is  feasible  and  the  location  conforms 
with  the  intent  of  the  funding  program,  the 
applicant  or  developer  will  submit  the 
following  information  to  the  District  Director 
in  addition  to  those  materials  submitted 
previously: 

A.  Property  Survey.  A  survey  of  the 
property  and  each  individual  lot  showing  the 
exact  boundaries  and  comers  of  the  property 
accompanied  by  a  written  description  of  said 
boundaries.  Also,  locations  of  predominant 
features  such  as  utilities,  easements,  access 
points,  floodplains,  drainageways,  rock 
outcroppings  and  wooded  areas  or  specimen 
trees  affecting  the  proposed  development 
must  be  included.  This  document  shall  bear 
the  seal  of  a  professional  surveyor  or 
engineer.  This  survey  could  be  a  part  of  item 
D  below  of  this  paragraph. 

B.  Topographic  Map.  An  accurate 
topographic  map  with  a  scale  compatible 
with  the  size  of  the  project.  The  site  shall  be 
shown  at  a  reasonable  scale,  usually  1"  =  100' 
with  5-foot  contour  intervals.  Where  the  site 
is  unusually  level  or  steep,  the  contour 
intervals  may  be  varied  accordingly. 

C.  Preliminary  Subdivision  Plan.  A  line 
drawing,  to  scale,  showing  proposed  street 
locations  with  profiles  and  widths,  lot 
layouts,  major  drainageways,  and  other 
development  planned.  Preliminary  sections 
and  details  shall  be  provided  for  the  street 
construction,  curbs  and  gutters, 
drainageways,  and  other  physical 
improvements. 

D.  Preliminary  Dwelling  Drawings  and 
Specifications.  If  the  applicant  or  developer 
intends  to  construct  the  dwelling  units, 
preliminary  floor  plans  and  specifications, 
elevations  and  sample  site  plans  showing  the 
placement  of  the  unit  on  the  individual  lots 
should  be  submitted. 

E.  Statement  of  Planning  and  Zoning 
Compliance.  A  statement  must  be  submitted 
which  sets  forth  local,  county  and  State 
approvals  as  applicable.  If  change  of  zoning 
or  variance  is  required,  the  status  of  the 
variance  or  change  of  zoning  shall  be 
documented. 

F.  Technical  Service  Contracts.  Executed 
contracts  for  the  professional  services  of  a 
site  planner,  architect,  landscape  architect, 
engineer,  or  soil  engineer  will  be  submitted 
as  appropriate  for  the  planning  of  the 
proposed  development. 

G.  Utility  Approvals.  Statements  of 
approval  and  feasibility  for  utility  systems  as 
follows: 

1.  Verification  of  adequate  capacity  and 
approval  to  tie  in  with  local  existing  water, 
wastewater  disposal,  electric,  telephone,  and 
other  utility  systems  as  appropriate. 

2.  Tentative  approval  of  local  or  State 
health  authority  for  individual  waste  disposal 


systems  when  it  is  clear  a  central  system  is 
unfeasible  at  that  time.  Use  §  1924.108(a)(S) 
of  this  subpart  when  preparing  information 
required. 

H.  Facility  Acceptance.  Evidence  that  the 
appropriate  public  body  will  accept  and 
maintain  streets,  common  areas,  street 
lighting,  sidewalks,  and  drainageways,  when 
such  facilities  are  to  be  dedicated  to  a  public 
body. 

I.  Preliminary  Specifications.  Outline 
specifications  describing  all  the  proposed 
materials  to  be  used  and  how  they  are  to  be 
applied.  These  are  only  the  materials  used  in 
the  land  development  and  construction  of  the 
streets,  drainage,  and  utility  work. 

J.  Conditions,  Covenants  and  Restrictions. 
A  copy  of  the  convenants  prior  to  recording. 
Use  HUD-FHA  Data  Sheet  40  as  a  guide  for 
developments  of  single  family  detached 
dwellings.  For  those  proposals  including 
Planned  Unit  Developments  [PUD]  or 
homeowners'  associations,  the  applicant  or 
developer  should  contact  the  District  Director 
for  guidance. 

K.  Incremental  Slopes  Plan.  If  areas  of 
common  slope  are  not  identified  elsewhere  in 
adequate  detail,  this  information  should  be 
provided  in  a  separate  plan. 

L  Preliminary  Grading  Plan.  This  plan  will 
indicate  degree  of  work  required  to  provide 
positive  drainage  of  all  building  sites  and 
control  measures  to  be  taken  to  eliminate  soil 
erosion.  Dwelling  locations  may  be  shown  if 
they  can  be  predetermined. 

M.  Plat.  A  copy  of  the  subdivision  plat 
prior  to  recording. 

III.  Final  Submission  ExhibiU 

All  decisions  regarding  the  conceptual 
design  of  the  proposed  project  should  be 
made  prior  to  this  submission.  This  effort  is 
mainly  to  demonstrate  that  those  agreed 
upon  concepts  have  been  transformed  into 
construction  documents  and  the  necessary 
approvals  have  been  granted.  All  items 
requiring  revision  or  more  detailed 
information  as  determined  by  the  review  of 
the  preliminary  submission  will  be  resolved 
before  the  applicant  or  developwr  prepares 
the  final  submission.  All  documents  shall  be 
executed  in  a  professional  manner  and  shall 
carry  the  appropriate  designation  attesting  to 
the  professional  qualifications  of  the  land 
planner,  architect,  or  engineer.  All  documents 
will  be  accurately  drawn  at  an  appropriate 
scale.  The  submittal  should  include  3  copies 
of  each  item.  Exhibits  will  include  those 
items  I-A,  B,  C,  E  and  II-A  previously 
submitted  and  at  least  the  following 
additional  items: 

A.  Drawings  and  Specifications.  These 
documents  will  be  complete  and  suitable  for 
construction.  They  will  be  identical  to  those 
approved  by  the  regulatory  authorities  having 
jurisdiction  over  the  project  and  include  all 
the  following: 

1.  Site  plan  showing  the  location  of  streets, 
alleys,  easements,  water  supply  and 
wastewater  disposal  systems,  drainage 
structures,  lot  lines,  etc.  Include  recreational 
and  the  special  purpose  or  common  areas. 

2.  Grading  plan  with  any  special 
instructions  and  appropriate  cross-sections 
for  street  construction,  curbs  and  gutters, 
retaining  walls,  sidewalks,  etc. 


3.  Drainage  plan  showing  all  improvements 
designed  to  control  on-site  and  off-site  storm 
water  including  swales,  culverts,  retention 
basins,  catch  basins,  drainage  piping, 
manholes,  and  associated  details  necessary 
for  construction. 

4.  Utility  plans  and  relaled  details  for 
installation  of  water  supply  and  wastewater 
disposal  systems,  natural  gas  lines,  district 
heating  lines,  telephone  and  electric  services, 
street  lighting,  as  applicable,  indicating 
associated  permanent  and  construction 
easements. 

5.  Landscaping  plan  detailing  the  existing 
trees  to  be  preserved  and  the  methods  by 
which  this  and  the  proper  development  of 
common  areas  and  protective  screens  will  be 
accomplished. 

6.  Complete  specifications  for  all  proposed 
development. 

B.  Individual  Lot  Plans.  A  typical  dwelling 
site  plan  for  each  site  involving  a 
characteristic  situation  will  be  included. 
Drawings  should  normally  be  at  a  scale  of 
l'=20'  or  Vie"  =10'.  These  typical  plans 
should  illustrate  mixing  of  homes  and  varying 
setbacks.  Dwelling  location  for  all  lots  are 
not  mandatory:  however,  they  may  be  shown 
on  Item  III  A 1.  in  lieu  of  individual  plot  plans 
if  dwelling  locations  can  be  determined  and 
the  plan  scale  is  1' =40'  or  larger.  Individual 
site  plans  will  be  required  as  part  of  the 
individual  applications  before  the 
development  of  a  lot  begins. 

C.  Written  Approvals.  Written  statements 
will  be  included  which  verify  the  regulatory 
authorities  having  jurisdiction  over  the 
development  have  granted  the  necessary 
approvals.  These  approvals  shall  include  at 
least  the  following: 

1.  Local,  regional  or  State  planning 
authority. 

2.  All  utilities  including  water  supply,  liquid 
and  solid  waste  disposal  electric,  telephone, 
etc.  "- 

3.  Common  areas  and  similar  facilities 
dedicated  to  and  accepted  by  the  public  body 
which  shall  have  the  responsibility  for 
continuous  maintenance,  or  if  National  Office 
approval  has  been  obtained,  deeded  to  a 
properly  organized  homeowners'  association. 

4.  Streets  dedicated  to  and  accepted  by  the 
public  body  which  shall  have  the 
responsibility  for  continuous  maintenance, 
except  for  those  cases  waived  by  the  State 
Director  or  the  National  Office. 

D.  Recorded  Subdivision  Plat 

E.  Recorded  Covenants. 

F.  Surety.  If  applicable,  evidence  that  the 
sponsor  will  provide  bonding  or  escrow  funds 
in  accordance  with  {  1924.115{aK7)(i). 

G.  Affirmative  Fair  Housing  Marketing 
Plan. 

H.  Other.  Pertinent  items  that  may  be 
required  in  any  particular  situation  such  as 
homeowner  association  documents,  special 
environmental  clearances,  etc. 

Exhibit  B — Site  Development  Design 
Requirements  and  Guidelines 

This  Exhibit  provides  basic  guidelines  and 
considerations  to  be  used  by  an  applicant  or 
developer  in  planning  a  site.  Farmers  Home 
Administration  (FmHA)  uses  Minimum 
Property  Standards  (MPS)  for  housing 
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financed  with  RH.  RRH.  RCH.  LH.  and  FO 
loans.  The  MPS.  available  in  all  FmHA 
ofTices.  supplements  this  Subpart  with  the 
technical  requirements  for  minimum 
acceptable  design,  materials  and  construction 
methods.  For  the  sake  of  brevity  the  MPS 
requirements  have  not  been  repeated.  The 
MPS  and  those  requirements  contained 
herein  are  staled  as  minimums  and  every 
effort  should  be  made  by  the  applicant  or 
developer  to  utilize  higher  standards,  when 
appropriate.  All  FmHA  requirements  are  to 
be  used  in  the  absence  of  or  in  addition  to 
local  requirements. 

Proper  integration  of  the  natural  features  of 
a  site  with  the  manmade  improvements  is 
one  of  the  most  critical  aspects  of  residential 
development.  Poor  site  planning  in  large  scale 
subdivisions,  rental  projects  and  individual 
sites,  has  resulted  in  a  loss  of  valuable 
private  and  public  natural  resources  and 
caused  economic  burdens  and  conditions 
unsuitable  for  healthy  and  pleasant  living. 
Proper  site  design  can  preserve  the  most 
feasible  natural  features  of  the  site,  minimize 
expenses  for  streets  and  utilities  and  provide 
a  safe  and  pleasant  living  environment. 

There  are  numerous  references  that  the 
applicant  or  developer  may  find  helpful  in 
planning  site  development.  The  following  is  a 
partial  listing  of  such  references: 

(1)  Manual  of  Acceptable  Practice:  HUD 
4930.1. 

(2)  Architectural  Graphic  Standards: 
American  Institute  of  Architects. 

(3)  Handbook  of  Landscape  Architectural 
Construction:  American  Society  of  Landscape 
Architects. 

(4)  Grade  Easy — An  Introductory  Course  in 
the  Principles  and  Practices  of  Grading  and 
Drainage:  American  Society  of  Landscape 
Architects. 

(5)  Urban  Hydrology  for  Small  Watersheds: 
SCS-TR-55. 

(6)  A  Method  of  Estimating  Volumes  and 
Site  Runoff  in  Small  Watersheds:  SCS-TP- 
149. 

(7)  Handbook  of  Channel  Design  for  Soil 
and  Water  Conservation:  SCS-TP-61. 

(8)  SimpliHed  Method  for  Determining 
Floodwater  Retarding  Storage:  SCS-TR-3. 

(9)  Hydrology:  SCS-NEH-Section  4. 

(10)  Residential  Streets:  Urban  Land 
■  Institute,  American  Society  of  Civil 

Engineers,  National  Association  of  Home 
Builders. 

(11)  Residential  Storm  Water  Management: 
Urban  Land  Institute,  American  Society  of 
Civil  Engineers.  National  Association  of 
Home  Builders. 

(12)  Residential  Erosion  and  Sediment 
Control:  Urban  Land  Institute.  American 
Society  of  Civil  Engineers.  National 
Association  of  Home  Builders. 

(13)  Residential  Development  Handbook: 
Urban  Land  Institute. 

(14)  Geometric  Design  Guide  for  Local 
Roads  and  Streets:  American  Association  of 
State  Highway  Officials. 

(15)  A  Guide  for  Accomodating  Utilities  on 
Highway  Rights-of-Way:  American 
Association  of  State  Highway  and 
Transportation  OfHcials. 

(16)  Recommended  Guidelines  for 
Subdivision  Streets:  Institute  of 
Transportation  Engineers. 
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11.  End  Lots 
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1.  Types  of  Streets 

a.  Arterial 

b.  Collector 

c.  Local 

d.  Marginal  Access 

2.  Street  Patterns 

a.  Grid 

b.  Curvilinear 

c.  Cluster 

3.  Sub-Types 

a.  Cul-de-sac 

b.  Loop 

c.  Eyebrow 

4.  Design  Features 

a.  Intersection  Type 

b.  Intersection  Angle 

c.  Intersection  Grade 

d.  Intersection  Sight  Distance 

e.  TrafTic  Control  Devices 

5.  Rights-of-way  and  Pavement  Width 

a.  Collector  Streets 

b.  Local  Streets 

6.  Drainage 

a.  Street  Drainage 

b.  Drainage  Ditches 

c.  Storm  Drains 

7.  Utilities 

a.  Above  Ground 


b.  Below  Ground 

c.  Utility  Trenches 

8.  Street  Construction 

a.  Drainage 

b.  Subgrade 

(1)  In-Place  Soil 

(2)  Fill  Material 

(3)  Compaction 

(4)  Soil  Stabilization 

c.  Base 

(1)  Gravel 

(2)  Crushed  Stone 

(3)  Soil  Cement 

(4)  Asphallic  Concrete 

d.  Wearing  Surfaces — Hard  Surface 

(1)  Portland  Cement  Concrete 
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10.  Street  Lighting 

11.  Street  Dimensions 

I.  Site  Location 

Site  selection  is  the  most  important  phase 
of  development.  It  is  imperative  that  the 
applicant  or  developer  conduct  preliminary 
site  investigations  before  purchasing  the 
lands.  If  any  uncertainties  develop 
concerning  the  suitability  of  a  particular  site. 
FmHA  should  be  contacted  immediately. 

A.  Location 

The  site  must  be  so  located  as  to  meet  the 
requirements  of  §  1924.107  of  this  subpart. 

1.  Public  services  such  as,  police  and  Tire 
protection,  and  solid  waste  disposal  should 
be  available. 

2.  Public  Utilities  such  as  water  and 
wastewater  disposal  facilities  as  described  in 
i  1924.108  of  this  subpart  must  be  provided  in 
a  new  development. 

3.  Utilities  such  as  gas,  electricity, 
telephone  service,  TV  cable,  etc.,  must  be 
provided  as  described  in  {  1924.108  of  this 
subpart  consistent  with  present  and  future 
conditions  and  needs  of  the  surrounding  area. 

4.  All  site  location  proposals  should  be 
coordinated  with  State  and  local  planning 
bodies  to  determine  that  the  area  will  not  be 
adversely  affected  by  future  improvements  or 
alterations.  Items  of  special  concern  are 
proposed  flyways.  airports,  highways,  dams, 
reservoirs,  waste  treatment  facilities  and 
industrial  development. 
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B.  Topographic,  Geologic  and  Soil 
Conditions. 

1.  In  accordance  with  USDA  Regulation 
9500-3,  a  site  involving  important  farmland, 
forestland  or  rangeland.  as  identified  by  SCS, 
will  be  considered  only  after  conducting  a 
site  investigation  and  FmHA  determining 
there  is  no  practicable  alternative. 

2.  A  site  located  within  or  impacting  upon  a 
100-year  floodplain  or  wetland  will  be 
considered  for  development  only  after 
compliance  with  Executive  Orders  No.  11988 
and  No.  11990,  respectively. 

3.  All  areas  to  be  developed  as  building 
sites  should  have  slopes  of  less  than  15 
percent.  Areas  with  steeper  grades  must 
conform  to  the  criteria  for  hillside 
development  (Sec  Section  II  E  of  this  exhibit). 

4.  Trees,  foliage  and  dense  ground  cover 
which  contribute  to  the  stability  of  the  soil 
and  the  drainage  of  the  property  should  be 
identified  for  preservation. 

5.  Hazardous  conditions  and  risks  such  as 
the  following  should  be  avoided:  landslide 
areas,  unstable  slopes,  geologic  faults, 
volcanic  activitiy,  mudslides,  flooding,  cliffs, 
or  other  hazardous  features. 

C.  External  Influences  on  the  Site 

No  site  shall  be  developed  where  external 
influences  on  the  site  create  conditions 
undesirable  for  residential  use,  such  as: 

1.  Unwarranted  risks  from  man-made 
hazards  such  as  the  presence  of  hazardous 
materials,  or  the  presence  of  potentially 
hazardous  industrial  activity  or  material  in 
the  surrounding  area: 

2.  Nuisances  from  odors,  vibrations, 
unsightly  areas,  inconvenience  or  other 
nuisances; 

3.  Potential  for  any  adverse  noise  impacts 
from  a  major  traffic  artery,  rail  line,  airport, 
or  other  noise  generator  as  per  FmHA  MPS. 

II.  Site  Improvementa 

A.  Grading  and  Drainage 

1.  All  nil  for  street  or  home  construction 
shall  have  compaction  of  not  less  than  95 
percent  maximum  density,  as  determined  by 
proctor  or  other  accepted  testing  methods. 
Earth  fill  used  to  support  a  building 
foundation  shall  be  a  controlled  fill  designed, 
supervised,  and  tested  by  •  qualified  soils 
engineer. 

2.  Drainage  facilities  must  be  designed  for  a 
10-year  storm  frequencyof  24-hour  duration. 
Full  potential  development  of  all  contributing 
areas  shall  be  used  as  a  basis  for  this 
determination. 

3.  Consideration  shall  be  given  to 
emergency  outlets  when  the  storm  sewer 
system  is  inoperable  due  to  blockage  or  when 
the  design  capacity  has  been  exceeded. 

4.  A  storm  sewer  or  swale  discharge  into 
ponds,  swales  or  ditches  requires  either 
riprap  or  headwall  proteciton  to  prevent 
undermining  of  the  outlet  pipe  and  erosion  of 
the  side  slopes. 

5.  Easements  for  storm  sewers  should  be  a 
minimum  of  10  feet  in  width.  Surface 
channels  should  have  an  easement  which  is 
at  least  the  width  of  the  channel  plus  10  feet. 
When  possible,  locate  streets  along  natural 
drainageways  to  accommodate  surface 
drainage  and  avoid  easements. 


6.  Where  a  swale  or  drainage  ditch 
intersects  a  sidewalk  or  driveway,  an 
adequately  sized  culvert  or  bridge  should  be 
provided. 

7.  Open  drainage  ditches  which  intersect 
streets  must  have  culverts,  riprap  and 
bulkheads  adequately  sized  and  constructed 
to  prevent  the  flow  of  water  across  the 
pavement  surfaces  and  erosion  of  the 
roadway  base. 

B.  Blocks 

X.  The  lengths,  wridths  and  shapes  of  blocks 
should  be  determined  with  due  regard  to: 

a.  Provision  of  adequate  building  sites 
suitable  to  the  special  needs  of  the  type  of 
use  contemplated. 

b.  Zoning  requirements  for  lot  sizes  and 
dimensions. 

c.  Needs  for  convenient  access,  circulation, 
control  and  safety  of  street  traffic. 

d.  Limitations  and  opportunities  of 
topography. 

2.  Block  lengths  generally  should  not 
exceed  1600  feet  nor  should  they  be  less  than 
400  feet. 

3.  Blocks  should  be  wide  enough  to  allow 
two  tiers  of  lots  of  minimum  depth.  However, 
where  this  would  require  lots  to  front  on  an 
arterial  street  or  highway  or  where 
topographical  conditions  or  the  size  of  the 
property  prevent  two  tiers  of  lots,  single  lots 
with  necessary  alterations  may  be  used. 

4.  When  double  tiered  blocks  are  over  800 
feet  in  length,  a  10-foot  wide  pedistrian 
access  easement  is  recommended  near  the 
center  of  the  block  connecting  the  streets  on 
either  side  of  the  long  block. 

5.  Intersections  with  arterial  streets  should 
be  held  to  a  minimum  and  preferably  spaced 
at  least  1000  feet  apart. 

6.  Pedestrain  access  easements  not  less 
than  10  feet  in  width  should  be  required 
where  deemed  essential  to  provide 
circulation  or  access  to  schools,  playgrounds, 
shopping  centers,  transportation  and  other 
community  facilities. 

C.  Lot  Layout 

1.  The  size,  width,  depth,  shape, 
orientation,  and  yards  of  lots  shall,  as  a 
minimum,  comply  with  local  zoning 
ordinances,  the  MPS  and  the  requirements^  of 
FmHA. 

2.  Residential  lots  which  are  not  served  by 
central  water  or  sewer  systems  must  be  of 
adequate  size  to  help  ensure  the  satifactory 
operation  of  individual  water  and/or   . 
wastewater  disposal  systems. 

3.  Comer  lots  for  residential  use  should 
have  extra  width  to  permit  appropriate 
building  setback  from  and  orientation  to  both 
streets. 

4.  The  subdividing  of  the  land  shall  be  such 
as  to  provide  each  lot  with  satisfactory 
access  to  an  existing  public  street  or 
highway. 

5.  Lot  dimensions  for  single  family 
detached  homes  shall  be  in  compliance  with 
local  regulations.  In  the  absence  of  such 
regulations,  the  area,  width,  depth,  shape  and 
orientation  and  the  minimum  building 
setback  lines  should  be  appropriate  for  the 
location  of  the  site  and  for  the  type  of 
development  and  use  contemplated. 

6.  Single  family  attached  dwellings 
(townhouses)  and  zero  side  lot  arrangements 


must  have  lot  dimensions  compatible  with 
the  design  of  the  individual  units. 

7.  Double  frontage  and  reverse  frontage 
lots  should  be  avoided  except  where 
essential  to  provide  separation  of  residential 
development  from  traffic  arteries  or  to 
overcome  specific  disadvantages  of 
topography  and  orientation.  These  types  of 
lots  should  have  additional  depth  to  provide 
adequate  separation. 

8.  A  planting  screen  easement  at  least  10 
feet  wide  within  the  dedicated  right-of-way 
or  constructed  as  part  of  the  site  landscaping 
and  across  which  there  should  be  no  right  of 
access  shall  be  provided  along  the  line  of  lots 
abutting  a  major  traffic  artery,  railroad  or 
other  disadvantageous  use.  On  ivural  Housing 
Site  loans,  funds  for  plantings  may  be  placed 
in  escrow  to  ensure  the  developer  will  install 
plants  within  one  year  after  the  beginning  of 
building  construction. 

9.  Side  lot  lines  should  be  substantially  at 
right  angles  or  radial  to  street  right-of-way 
lines. 

10.  Lot  lines  should  be  located  at  least  3 
feet  upslope  ft^m  the  top  of  any  steep  slopes 
or  retaining  walls  to  assign  undivided 
responsibility  for  maintenance. 

11.  Ends  of  blocks  should  be  platted  with 
plug  lots,  or  a  6-foot  high  fence,  hedge  or 
other  visual  barrier  should  be  provided  to 
enhance  the  appearance  of  the  neighborhood 
and  the  privacy  of  the  rear  lot  areas. 

12.  Desirable  natural  features  such  as 
streams  or  lakes  should  be  deeded  to  the 
local  governing  body  or  homeowners 
association.  An  easement  not  less  than  10 
feet  in  width  should  be  provided  for  access  to 
and  circulation  around  any  common  natural 
feature. 

D.  Streets 

The  street  system  should  be  designed  to 
provide  for  all  traffic  needs  and  at  the  same 
time  create  a  street  arrangement  that  will 
make  an  attractive  neighborhood  and  good 
building  sites.  Streets  located  with  proper 
regard  to  topography  and  traffic  flow 
increase  neighborhood  desirability  and 
minimize  development  expense.  The 
proposed  street  system  within  a  subdivision 
or  a  multiple  family  housing  development, 
should,  whenever  possible,  be  tied  in  with  the 
existing  street  systems.  The  proposed  street 
system  should  also  provide  for  the 
continuation  of  the  existing  City  and  State 
systems,  whenever  these  systems  have  been 
officially  platted  on  a  local  or  regional  plan. 

1.  Types  of  Streets.  In  this  discussion  of 
street  systems,  the  various  types  of  streets 
are  named  and  defined  by  their  distinctive 
functions  or  uses  as  follows: 

a.  Arterial  streets  and  highways  (major  and 
secondary  thoroughfares)  are  those  which  are 
used  primarily  for  fast  or  heavy  traffic. 

b.  Collector  streets  (feeder  streets)  are 
those  which  carry  traffic  from  local  streets  to 
the  major  system  of  arterial  streets  and 
highways,  including  the  principal  entrance 
streets  of  a  residential  development  and 
streets  for  circulation  within  such  a 
development. 

c.  Local  streets  are  those  which  are  used 
primarily  for  access  to  the  abutting 
properties. 
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d.  Mar^nal  access  streets  are  local  streets 
which  are  parallel  to  and  adiaceni  to  arterial 
streets  and  highways:  and  which  provide 
access  to  abutting  properties  and  protection 
from  through  trafTia 

2  Stnet  Paltema.  Streets  should  serve  both 
as  areas  far  pedestrian  and  automobile 
movemeni  and  ■>  Tixed  spaces  separating 
activities.  Access,  safety,  economy  and 
livability  should  be  considered  in  street 
design.  Street  layout  can  be  grouped  into 
several  basic  categories  according  to  the 
arrangement  of  streets  and  the  type  of 
building  sites  and  open  space. 

a.  Grid.  The  grid  syslem  of  street  design 
provides  easy  orientation  on  level  ground  and 
the  regular  patterns  help  to  moderate  varying 
structure  sizes  and  designs.  The  main 
deficiency  in  the  grid  pattern  is  that  traffic  is 
not  directed  onto  main  ways  and  every  street 
is  a  major  thoroughfare.  The  frequent  four- 
way  intersections  create  a  large  number  of 
potential  accident  areas.  Street  and  utility 
costs  are  also  higher  for  this  type  of  layout. 

b.  Curvilinear.  Rolling  terrain  can  produce 
more  usable  building  sites  by  the  use  of 
curvilinear  street  arrangements.  This  type  of 
street  arrangement  also  requires  less  grading 
and  utility  installation  costs  and  provides 
more  privacy  for  residential  areas  by 
estdblishing  a  hierarchy  of  traffic  use.  One 
problem  inherent  in  this  type  of  design  is  the 
laik  of  orientation  due  to  the  random 
arrangement.  However,  this  type  of  layout 
provides  greater  safety  because  of  the  safe 
intersection  designs  which  are  possible. 

c.  Cluster.  Grouping  dwelling  units  together 
in  order  to  protect  desirable  natural  features 
or  provide  recreational  areas  is  the  primary 
function  of  cluster  development.  This  type  of 
arrangement  greatly  reduces  expenditures  for 
street  improvements,  grading,  water,  sewer 
and  other  utilities.  Quster  housing  may  be  in 
the  form  of  townhouses.  zero  lot  line 
dwelhngs  or  single  family  detached  houses 
on  more  compact  lots. 

2.  Sub-Types.  Several  types  of  short  streets 
can  be  used  not  only  to  provide  adequate  lots 
in  odd-shaped  parcels  of  land  but  also  to 
create  desirable  residential  groupings  on  low 
traffic  streets. 

a.  Cul-de-sacs.  Cul-de-sac  streets  should 
ni  ither  be  more  than  1000  feet  in  length  nor 
serve  more  than  25  homes.  Where  the  length. 
cur\  ature  or  slope  of  the  cul-de-sac  street 
does  not  make  obvious  the  dead-end 
ch.-iracteristics.  an  appropriate  street  sign 
should  be  placed  at  the  entrance.  Cul-de-sac 
strepts  must  be  provided  with  a  turn-around 
h<iving  an  outside  roadway  diameter  of  at 
Ipiist  eighty  (80)  feet,  and  a  street  property 
line  diameter  of  at  least  one  hundred  (100) 
feet. 

b.  Loop  Strefts.  Houses  may  be  sited  on 
streets  which  loop  away  from  a  main  street 
into  the  site.  These  can  be  made  into  one- 
way streets  with  parking  on  one  side.  The 
interior  of  the  loop  can  be  developed  as 
housing  sites  or  left  open  to  provide  parking 
and/' or  park  area. 

c.  Eyebrow.  When  it  is  possible  to  move 
the  building  site  back  off  the  highway  or  large 
street  and  provide  a  buffer  zone,  one  of  the 
best  methods  is  the  use  of  the  eyebrow.  The 
strip  left  between  the  main  and  minor  street 
acts  as  a  buffer  and  small  recreation  space. 


This  type  of  arrangement  reduces  the  danger 
of  backing  out  of  private  driveways  onto  a 
major  thoroughfare. 
4.  Design  Features. 

a.  Intersection  Type.  No  street  intersection 
should  have  more  than  four  streets  entering 
it.  as  in  the  four-way  or  four-comer 
intersection.  The  safe  "T"  or  three-way 
intersection  should  be  used  whenever 
practical,  except  for  intersection  controlled 
by  traffic  signal  lights.  Street  jogs  with 
center-line  offsets  of  less  than  one  hundred 
and  twenty-five  (125)  feet  should  b«  avoided. 
Major  street  and  highway  intersections  shall 
be  a  minimum  of  one  thousand  (1,000)  feet 
apari. 

b.  Intersection  Angle.  Street  should  be  laid 
out  to  intersect  as  nearly  as  possible  at  right 
angles  and  no  street  shall  intersect  any  other 
street  at  an  angle  less  than  75  degrees.  Curb 
radii  shall  be  a  minimum  of  twenty  (20)  feet 
for  street  intersection. 

c.  Intersection  Grade.  Grades  approaching 
intersections  should  not  exceed  five  (5) 
percent  for  a  distance  of  not  less  than  one 
hundred  (100)  feet  from  the  centerline  of  the 
intersection. 

d.  Intersection  Sight  Distance.  Adequate 
sight  distances  must  be  maintained  at 
intersections.  Vehicles  must  be  visible  when 
within  seventy-five  (75)  feet  of  the  centerlinet 
of  uncontrolled  intersecting  streets. 

0.  Traffic  Control  Devices.  Signs,  pavement 
markings  and  other  markings  are  to  be 
installed  in  accordance  with  local  regulations 
and  in  sufficient  quantity  to  adequately 
control  the  traffic  flow  and  protect 
pedestrains.  Streets  should  be  numbered, 
lettered  or  named  in  conformance  with  the 
local  system.  Signs  should  be  erected 
indicating  street  designations. 


5.  Right-of-way  and  Pavement  Widths. 
Pavement  and  right-of-way  widths  will  vary 
with  the  development  density  and  type  of 
terrain  of  the  subdivision.  These 
considerations  are  defined  as  follows: 

a.  Terrain  Classifications: 

(1)  Ordinary — Cross  slope  range  of  0%  to 

(2)  Rolling — Cross  slope  range  of  8.1%  to 
\S%. 

(3)  Hilly— Cross  slope  of  over  15%.  See 
Section  II E  of  this  exhibit. 


b.  Development 
Density 


(1)  Low — Less  than  2 
dwelling  units  per 
acre. 

(2)  Medium — 2  to  6.0 
dwelling  units  per 
acre. 

(3)  High — More  than 
six  dwelling  units 
per  acre. 

c.  Collector  Streets. 

(1)  Right-of-way 
should  be  a  mini- 
mum of  60  feet 
wide. 

(2)  Pavement  should 
oe  a  minimum  of 
36  feet  wide. 

(3)  Radius  of  curva- 
ture should  be  min- 
imum  of  200   feet. 


d.  Local  Streets. 
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6.  Drainage.  Streets  shall  not  be  approved 
which  will  be  subject  to  inundation  or 
flooding.  All  streets  must  be  located  at 
elevations  which  will  ensure  that  no  sites  will 
be  isolated  by  floods. 

a.  Street  Drainage.  All  streets  shall  be 
designed  so  as  to  provide  for  the  discharge  of 
surface  water  from  the  pavement  and  from 
the  right-of-way  by  grading  and  drainage.  For 
adequate  drainage,  the  minimum  street  grade 
shall  not  be  less  than  one  half  (Vi)  of  one  (1) 
percent.  (.005  ft/ft). 


b.  Drainage  Ditches.  When  required, 
drainage  ditches  shall  be  constructed  within 
the  street  right-of-way.  The  ditches  shall  be 
of  adequate  size  to  carry  run-off  water  and  to 
prevent  flooding.  The  ditch  line  should  be  a 
distance  of  ten  (10)  feet  or  more  from  the 
edge  of  pavement  on  an  arterial  street.  On 
other  streets,  the  drainage  ditch  line  should 
be  six  (6)  feet  from  the  edge  of  pavement. 
Provisions  will  be  made  to  prevent  erosion 
and  damage  to  the  drainage  ditch  and  related 
structures. 


Federal  Re^ster  /  Vol.  50,  No.  4  /  Monday,  January  7.  1985  /  Proposed  Rules 


831 


3-«igh 

>■ 

dmrty 

0* 

SOf 

9- 

iv 

1- 

zr 

r 

3* 

r 

27- 

z 

ar 

R 

V 

4' 

4- 

8' 

» 

) 

15a 

S 

8 

lO 

ISO 

c.  Storm  Drains.  An  adequate  storm 
drainage  system,  including  necessary  storm 
sewers,  drain  inlets,  manholes,  culverts, 
bridges  and  other  appurtenances,  will  be 
required  in  all  developments  to  the  extent 
that  the  foregoing  elements  are  required  and 
approved  by  the  local  authorities  and  the 
Farmers  Home  Administration  and  installed 
in  accordance  with  the  plans  and 
specifications  prepared  by  b  qualified 
engineer.  All  natural  drainage  ways  shall  be 
preserved  at  their  natural  gradient  and  shall 
not  be  filled  or  interfered  with  in  any  way. 
except  as  approved  by  the  local  authorities. 
If.  in  the  judgment  of  the  local  authorities,  a 
natural  drainage  way  needs  to  be  reserved  in 
the  public  interest,  a  storm  drainage 
easement  of  a  width  or  to  an  elevation 
specified  by  the  authority,  shall  be  required 
and  reserved  as  a  public  storm  drainage 
easement  with  the  deed  rights  to  these 
natural  drainage  easements  dedicated  so  as 
to  assure  public  maintenance. 

7.  Utilities. 

a.  Above  ground  Utilities  installed  above 
ground  should  be  located  in  rear  lot 
easements  wherever  practicable.  In  all  cases, 
the  poles,  guy  wires,  braces,  transformers, 
etc.,  will  be  located  so  that  they  do  not 
unnecessarily  detract  from  the  property, 

b.  Below  ground.  Utilities  installed  below 
ground  should  be  located  in  the  street  or 
alley,  rights-of-way,  or  in  an  easement,  and 
installed  as  follows:  When  located  under  the 
pavement,  the  utilities  should  be  installed 
and  tested  prior  to  the  placement  of 
pavement  base  and  topping  material.  Where 
the  utility  mains  are  outside  the  pavement 
area,  the  developer  may  be  allowed  to  omit 
the  installation  of  service  connections 
provided  that  at  such  time  as  these  service 
connections  are  needed,  they  may  be  jacked 
across  the  street  without  breaking  or 
weakening  the  existing  pavement.  Where 
rock  is  known  to  exist  beneath  the  pavement 
area  and  at  such  depth  as  to  interfere  with 
the  jacking  of  service  connections,  a  complete 
installation  of  service  connections  before  any 
base  is  applied  should  be  required.  In  cases 
where  underground  utilities  are  provided 
within  the  right-of-way  of  streets,  they  should 
not  be  installed  under  the  paved  portions  of 
such  streets. 

c.  Utility  Trenches.  All  utility  trench 
locations  and  arrangements  shall  have  the 
written  approval  of  local  authorities  having 
jurisdiction.  Placement  of  all  utilities  in  a 
common  trench  located  in  the  right-of-way 
should  be  considered.  The  common  trench 
requires  utilities  to  be  placed  in  a  certain 
order  and  with  as  little  time  lag  between 
placements  as  possible.  Water  mains  should 
be  at  a  higher  elevation  and  on  a  shelf  if  in 
the  same  trench  as  sewer  lines. 

8.  Street  Construction.  Street  configuration 
and  wearing  surfaces  must  be  designed  so  as 
to  provide  safe  and  economical  access  to  all 
building  sites.  When  curbs  and  gutters  are 
used,  the  streets  should  function  as  the 
primary  drainage  system  for  abutting 
properties.  The  street  structural  design  shall 
meet  or  exceed  the  requirements  of  all  local, 
county  and  State  regulations,  as  appropriate. 
As  a  minimum,  street  construction  will  be  in 
accordance  with  this  Section. 

a.  All  driving  and  parking  areas  shall  have 
sufficient  gradient  to  provide  for  adequate 


drainage.  Storm  sewers  or  drainage  ditches 
shall  be  provided  to  accept  surface  run-off 
and  prevent  pooling  on  roadway  areas.  In 
arid  or  semi-arid  areas,  the  roadway  may  be 
designed  with  an  inverted  crown  to 
accommodate  occasional  run-off.  Subsurface 
drainage  shall  be  adequate  to  maintain  a 
stable  subgrade. 

b.  The  subgrade  shall  provide  a  stable 
platform  for  the  base  and  wearing  surface 
under  all  anticipated  geologic,  hydrologic  and 
climatic  conditions.  The  acceptability  of  the 
subgrade  shall  be  based  on  the  soil  type  and 
anticipated  traffic  loads. 

1.  In-place  soil  shall  not  contain  amounts  of 
muck,  clay,  vegetable  matter  or  other 
elements  which  could  detrimentally  affect  the 
structure  of  the  roadway.  Where  these 
elements  exist,  the  stabilization  procedures 
outlined  in  (4)  below  shall  be  followed.  The 
subgrade  shall  be  thoroughly  compacted  to 
density  necessary  to  support  the  roadway. 

2.  Fill  material  shall  be  free  from  muck, 
clay,  vegetable  matter  or  other  elements 
which  could  detrimentally  affect  the  structure 
of  the  roadway.  All  fill  shall  be  compacted 
according  to  the  characteristics  of  the 
acceptable  in-place  soil,  the  fill  soil  and 
anticipated  traffic  loads.  Where  extensive  fill 
is  required,  the  roadway  shall  be  designed  by 
a  qualified  professional  engineer. 
Certification  of  construction  should  be 
obtained. 

3.  Compaction  shall  be  adequate  for  the 
design  load  of  the  roadway  plus  a  25  percent 
impact  load.  State  or  local  regulaitons  shall 
be  followed  in  the  determination  of 
acceptable  practice. 

4.  Soil  in-place  which  is  not  suitable  for  use 
as  a  street  subgrade  must  be  properly 
stabilized.  Appropriate  stabilization  must  be 
utilized.  Soil  cement,  lime  and  calcium 
chloride  are  acceptable  stabilization 
admixtures  which,  when  necessary,  shall  be 
used  in  accordance  with  good  engineering 
practice  and  local  regulations. 

c.  The  base  shall  be  constructed  in  a 
manner  which  will  provide  a  suitable  course 
for  the  applicaiton  of  the  final  surfacing.  The 
composition  and  depth  of  the  base  shall  be 
appropriate  for  the  type  and  amount  of  traffic 
anticipated.  The  types  listed  below  are 
generally  acceptable  base  materials  and 
others  may  be  used  according  to  local 
conditions: 

1.  Gravel  Base.  This  base  shall  consist  of 
gravel  and  filler  constructed  on  a  prepared 
subgrade.  The  material  shall  be  free  from 
organic  matter  and  lumps  or  balls  of  clay;  any 
such  material  shall  be  removed  and  replaced 
with  approved  material.  The  base  thickness 
shall  be  determined  by  the  projected  road 
usage  and  shall  be  placed  in  layers  not  to 
exceed  three  (3)  inches  in  thickness  after 
compaction.  The  base  course  material  shall 
not  be  deposited  or  shaped  on  a  frozen  or 
thawing  subgrade  or  during  unfavorable 
weather  conditions. 

2.  Crushed  Stone  Base.  This  base  shall 
consist  of  crushed  stone  constructed  on  a 
prepared  subgrade.  The  material  shall  consist 
of  hard,  durable  particles  or  fragments  of 
stone,  free  from  an  excess  of  flat,  elongated, 
soft  or  disintegrated  pieces,  dirt  or  other 
objectionable  matter.  The  base  thickness 
shall  be  determined  by  the  projected  road 


usage  and  shall  be  placed  in  layers  not  to 
exceed  three  (3)  inches  in  thickness  after 
compaction.  After  the  coarse  aggregate  has 
been  thoroughly  compacted,  choker  stone 
shall  be  gradually  applied  to  fill  all  voids.  No 
base  course  material  shall  be  deposited  or 
shaped  when  the  subgrade  is  frozen  or 
thawing  or  during  unfavorable  weather 
conditions. 

3.  Soi]  Cement  Base.  This  base  shall 
consist  of  a  combination  of  soil  and  poriland 
cement  uniformly  mixed,  moistened  and 
compacted.  Water  shall  be  free  from  oil, 
acids,  alkali  and  vegetable  matter  and  shall 
be  reasonably  clean.  Soil  for  this  base  course 
shall  consist  of  the  soil  found  in  place,  and 
any  additional  soil  that  may  be  required  shall 
be  treated  as  necessary  for  use  as  a  base 
material.  Prior  to  mixing,  the  soil  shall  be 
pulverized  for  the  full  width  and  sufficient 
depth  of  the  roadway.  The  specified  quantity 
of  Portland  cement  shall  be  spread  in  one 
operation  and  thoroughly  mixed  before  the 
application  of  water  and  compaction.  After 
compaction,  the  roadway  shall  be  cured  for 
an  appropirate  period  of  time  and  tragic  shall 
be  prohibited  during  this  time. 

4.  Asphaltic  Concrete  Base.  This  base  shall 
be  composed  of  a  combination  of  course 
aggregate,  fine  aggregate  and  bituminous 
cement  mixed  in  a  central  plant.  Asphaltic 
cement  to  be  used  in  the  asphaltic  concrete 
shall  be  uniform  in  character,  free  from  water 
and  shall  contain  no  mineral  matter  other 
than  that  naturally  present.  Aggregate  shall 
consist  of  fine  gravel  and  sand,  disintegrated 
granite,  or  other  similar  granular  materials. 
Where  cement  concrete  or  masonary  edging 
is  not  used,  suitable  side  forms  of  wood  or    , 
steel  shall  be  placed.  Placing  of  the  mixture 
shall  be  as  continuous  as  possible  with  all 
joints  well  bonded  and  sealed.  After 
spreading,  the  mixture  shall  be  thoroughly 
compacted  with  a  power  drive  roller 
according  to  accepted  practices.  No  asphalt 
material  shall  be  laid  when  the  temperature 
of  the  air  is  50  degrees  Fahrenheit  and  falling 
or  during  other  unfavorable  weather 
conditions. 

d.  Hard  surfaced  wearing  surfaces  shall  be 
used  where  required  by  local  regulations,  or 
S  1924.115  of  this  Subpart.  The  surface  shall 
be  of  adequate  design  for  the  projected  traffic 
loads.  Local  regulations,  availability  off 
materials,  and  maintenance  facilities  will 
dictate  the  type  of  paving  to  be  used.  The 
following  types  of  paving  are  generally 
acceptable,  although  some  types  may  not  be 
locally  accepted,  or  additional  materials  may 
be  used  according  to  local  regulations: 

1.  Portland  Cement  Concrete  Pavement. 
This  sitfface  shall  consist  of  water,  aggregate 
and  cement  in  the  required  proportions. 
Forms  shall  be  placed  to  acceptable 
tolerances,  properly  braced,  and  well  oiled 
before  placement  of  the  material.  The 
concrete  shall  be  deposited  rapidly  and 
leveled  according  to  approved  methods. 
Finishing  shall  be  done  to  remove  free  water, 
to  provide  the  desired  final  appearance  and 
to  correct  surface  irregularities.  Expansion 
and  contraction  joints  shall  be  provided  at 
the  required  intervals.  Properly  protected    ^ 
curing  for  a  minimum  of  72  hours  shall  be 
observed.  No  concrete  shall  be  placed  on  a 


K«gfet»r  /  Vol.  50>  ^fo.  4  /  Monday,  fcnuary  7.  1985  /  Proposed  Rules 


frozan  or  thawing  subgrade  or  during 
unfaworabls  weather  conditions,  or  when  the 
temperatiire  ie  18  degree*  and  falling. 

2.  Double  Bitvminoua  Surface  Treatment. 
This  surface  shall  constat  of  three 
applications  of  bitumen  and  a  spreading  of 
coarse  aggregate  and  seal  coat  agfp«gate  on  a 
prepared  base.  Bituminous  materiais  shall 
conform  to  applicable  specificaliona. 
Aggregate  shall  be  crushed  stone  and  shall 
consist  of  particles  of  clean,  hard,  tough, 
durable,  uncoaled  rock  fragments  and  shall 
be  reasonably  free  from  an  excess  of  flat 
elongated,  soft  or  disintegrated  piece*, 
organic  or  other  obiectionable  matter  and 
shall  be  free  from  lump*  of  clay.  The  bitumen 
•hall  be  applied  with  a  pressure-type  power 
distributor.  A  prime  coat  shall  be  uniformly 
spread  and  allowed  to  set  up.  A  second  coat 
shall  be  applied  followed  immediately  by  an 
application  of  coarse  aggregate  which  shall 
be  uniformly  rolled.  A  seal  coat  of  bitumen 
and  aggregate  shall  be  applied  after  all  loose 
and  excess  aggregate  have  been  removed 
from  the  Tirst  coating.  No  materials  shall  be 
placed  when  either  the  temperature  of  the  air 
or  base  on  which  the  material  is  to  be  placed 
i*  SO  degrees  Fahrenheit  and  falling  or  during 
unfavorable  weather  conditions. 

3.  OtK  Course  Asphaltic  Wearing  Surface. 
This  surface  shall  consist  of  a  wearing  course 
composed  of  aggregate  and  bituminous 
materials  mixed  in  a  central  plant.  Liquid 
asphalt  shall  be  of  acceptable  quality. 
Asphalt  cement  to  be  used  in  the  asphaltic 
concrete  shall  be  uniform  in  character,  free 
from  water  and  shall  contain  no  mineral 
matter  other  than  that  naturally  present. 
Aggregate  shall  consist  of  fine  gravel  and 
sand,  distintegrated  granite  and  other  similar 
granular  materials.  The  existing  surface  shall 
be  cleaned  before  application  of  the  tack  coat 
by  a  pressure-type  power  distributor.  The 
bituminous  mixture  shall  be  spread,  raked 
and  rolled  in  an  acceptable  manner. 
Longitudinal  and  transverse  joints  shall  be 
well  bonded  and  sealed.  No  asphalt  material 
shall  be  laid  when  the  temperature  of  die  air 
is  50  degrees  Fahrenheit  and  falling  or  during 
unfavorable  weather  conditions. 

4.  Asphaltic  Concrete  Wearing  Surfaces. 
This  surface  shall  consist  of  aggregate  and 
bituminous  materials  mixed  in  a  central 
plant.  Asphalt  cement  to  be  used  in  the 
asphaltic  concrete  shall  be  uniform  in 
character,  free  from  water  and  shall  contain 
no  mineral  matter  other  than  that  naturally 
present.  Aggregate  shall  consist  of  fine  gravel 
and  sand,  disintegrated  granite  or  other 
similar  granular  materials.  The  bituminous 
mixture  shall  be  spread,  raked  and  rolled  in 
an  acceptable  manner.  Longitudinal  and 
transverse  joints  shall  be  well  bonded  and 
sealed.  No  asphalt  material  shall  be  laid 
when  the  temperature  of  the  air  is  50  degrees 
Fahrenheit  and  falling  or  durii^  unfavorable 
weather  conditions. 

e.  All-weather  surfaces,  where  acceptable, 
shall  be  designed  to  accommodate  the 
projected  traffic  load.  The  subgrade  and  base 
shall  be  constructed  in  a  manner  similar  to 
hard-surface  roads  so  that  hard  surfacing  can 
be  easily  accomplished  at  a  later  date. 
Maleiialt  for  all-weather  streets  shall  be 
acceptable  for  maintenance  by  the  local 
authority  and  shall  (irovida  the  best  possible 


wearing  surface.  The  following  types  are 
generally  acceptable  and  other  types  may  be 
used  dependent  upon  local  conditions: 

1.  Layered  OH  Surface.  This  surface  shall 
consist  of  aggregate  and  waste  oil  thoroughly 
mixed  and  compacted.  The  base  shall  be 
scarified  and  oil  applied  by  a  pressure-type 
power  distributor.  This  process  shall  be 
repeated  a  number  of  times  until  the  mixture 
is  consistent  to  an  acceptable  depth  Final 
compaction  shall  provide  a  regular  surface 
with  the  required  density. 

2.  Gravel  Surface.  This  surface  shall 
consist  of  coarse  and  fine  aggregates  applied 
in  a  manner  similar  to  gravel  bases 
(paragraph  IIDSc).  If  the  gravel  wearing 
surface  is  for  long-term  usage,  a  permanent 
gravel  or  crushed  stone  base  shall  be  covered 
with  a  layer  of  aggregate  selected  or  treated 
to  minimize  dust  in  use.  Where  hard 
surfacing  is  anticipated  within  24  months,  a 
suitable  gravel  base  may  be  used  as  a  driving 
surface  provided  adequate  maintenance  is 
performed  and  the  base  is  adequately 
repaired  before  application  of  the  hard 
surfacing. 

9.  Related  Improvements. 

a.  Sidewalks.  Sidewalks  at  least  f\\e  (5) 
feet  in  width  shall  be  provided  on  each  side 
of  all  arterial  streets  or  designated  state 
roads  where  determined  by  the  State  Director 
to  be  necessary  for  pedestrian  and  trafTic 
safety.  Where  determined  by  the  State 
Director  to  be  necessary,  sidewalks  at  least 
four  (4)  feet  in  width  shall  be  placed  on  each 
side  of  marginal  access  streets  except  within 
industrial  districts.  The  requirement  for 
sidewalks  will  usually  be  waived  on  streets 
where  the  average  lot  size  is  in  excess  of 
twenty-thousand  (20.000)  square  feet. 
Sidewalks  should  be  a  minimum  of  four  (4) 
inches  in  thickness  and  constructed  of 
concrete  or  other  acceptable  paving  material. 
Sidewalks  should  be  installed  in  accordance 
with  local  acceptable  practice.  Sidewalks 
should  be  installed  prior  to  the  final 
inspection  of  the  project. 

b.  Planting  Strips.  Where  required  by  local 
ordinances  or  where  consistent  with  adjacent 
development,  strips  suitable  for  grass, 
shrubbery,  or  street  trees  shall  be  provided. 
In  no  case  should  the  planting  strip  be  less 
than  twelve  (12)  inches  in  width.  Plantings  at 
intersections  shall  not  interfere  with  lines  of 
sight  necessary  for  safe  driving  conditions. 

c.  Street  Trees.  Street  trees  which  are  in 
accordance  with  the  standards  adopted  by 
the  local  governing  body  may  be  planted 
between  the  street  and  sidewalk. 

d.  Street  lighting.  Street  lighting  shall  be 
provided  when  required  by  the  local  entity  or 
necessary  for  safety  purposes,  and 
permanent  maintenance  and  operation  can 
be  assured. 

E.  Hillside  Development  Standards 

This  Section  provides  standards  for  sites 
where  the  majority  of  the  land  area  has 
slopes  exceeding  fifteen  percent  (15%)  and 
special  measures  must  be  taken  to  provide 
adequate  building  sites  with  safe  access  and 
reliable  utilities.  These  steep  sites  will  be 
acceptable  for  FmHA  financed  housing  only 
if  the  State  Director  determines  there  are  no 
other  suitable  sites  of  lesser  slope  available 
in  the  area  where  the  housing  need  exists. 


When  the  applicable  local  authority  has 
adopted  steep  site  development  standards 
based  upon  local  design  constraints  differing 
from  those  contained  herein,  or  in  the 
absence  of  local  standards,  when  differing 
standards  are  recommended  by  a  qualified 
professional  engineer,  architect,  or  planner, 
the  State  Director  with  the  consultation  of  the 
State  Office  Architect/Engineer  may  consider 
those  standards  acceptable  on  an  individual 
basis,  provided:  (1)  supportive  data  and 
information  indicates  that  the  proposed  site 
cannot  feasibly  be  developed  in  conformance 
with  these  standards:  and  (2)  the  intent  of 
providing  adequate  building  sites  with  safe 
access  and  reliable  utilities  prevails. 

1.  All  existing  or  proposed  slopes  shall 
comply  with  Paragraph  II  A  of  this  exhibit. 

2.  All  manufactured  slopes  adjacent  to  the 
roadway  shall  normally  be  a  maximum  of 
two  horizontal  to  one  vertical  (2:1)  unless 
limited  to  existing  topography  or  constructed 
in  rock.  Manufactured  slopes  of  less  than  two 
to  one  (2:1)  may  be  permitted  where  adequate 
slope  control  measures  such  as  retaining 
walls  or  rip-rap  embankment  are  utilized.  The 
slope  shall  in  no  case  exceed  the  natural 
angle  of  repose  of  the  material.  Cut  and  fill 
slopes  should  be  constructed  to  eliminate 
sharp  angles  of  intersection  with  the  existing 
terrain  and  shall  be  rounded  and  contoured 
as  necessary  to  blend  with  the  natural 
topography  to  the  maximum  possible  extent. 

3.  All  manufactured  slopes,  other  than 
those  constructed  in  rock,  should  be  planted 
or  otherwise  protected  from  storm  erosion  as 
soon  us  possible  after  construction.  These 
slopes  should  be  designed  to  control  storm 
runoff  and  should  be  benched  or  terraced  as 
necessary  to  provide  for  adequate  stability. 
If  according  to  soil  reports,  the  severity  of 
the  slope  or  the  composition  of  the  soil  poses 
stability  hazards,  a  qualified  soils  engineer 
should  be  consulted. 

4.  Lot  Areas.  The  minimum  area  should  be 
the  minimum  as  prescribed  by  local 
authorities  or  i    924.11S(b)  of  this  subpart 
and  Section  U  C  of  this  exhibit.  As  the  slope 
of  terrain  increases,  lot  areas  should  be 
increased  to  provide  adequate  outdoor  living 
area,  driveways,  allowance  for  slope 
maintenance,  etc.  Lots  shall  be  of  adequate 
size  to  meet  the  needs  of  occupants  of  the 
structures  to  be  placed  thereon. 

5.  Lot  Width.  The  minimum  lot  width  shall 
be  that  prescribed  by  local  authorities  or 
Section  II C  of  this  exhibit,  and  in  all  cases 
the  width  shall  be  sufficient  to  provide  an 
acceptable  building  site  and  reasonable  and 
safe  access. 

6.  The  design  of  storm  drainage  facilities 
shall  ensure  the  acceptance  and  disposal  of 
storm  run-off  (based  on  a  10-year  storm 
frequency  of  24  hours  duration)  without 
damage  to  the  street  or  to  adjacent 
properties.  Full  potential  development  of  all 
contributing  areas  should  be  used  as  a  basis 
for  determmation.The  use  of  special 
structures  to  accept  design  storm  run-off 
should  be  incorporated  into  the  street  design 
where  appropriate. 

7.  Walkways  shall  be  provided  when 
locally  required,  when  dwelling  units  have 
frontage  on  major  streets  and  highways,  or 
when  considered  necessary  to  provide 
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pedestrian  safety  along  public  gtreets.  Slip 
resistant  stepping  stones  or  other  durable 
materials  acceptable  to  the  State  Director 
may  be  substituted  for  paved  walks. 
Walkways  should  blend  with  the  character  of 
the  hilly  area  to  the  maximum  extent 
possible. 

B.  All  streets  shall  be  constructed  to  carry 
the  anticipated  traffic  load  without 
deterioration  over  the  design  life  of  the 


roadway.  Streets  constructed  on  a  gradient  in 
excess  of  eighteen  percent  (18%)  should 
consist  of  an  adequate  base  course,  six  (6) 
inches  of  concrete,  and  a  roughened  surface 
to  minimize  skidding  or  slipping  of  vehicles. 
9.  Driveways  shall  be  designed  to  a  grade 
and  alignment  that  will  provide  the  maximum 
safety  and  transition  to  prevent  "bottoming 
out"  in  a  manner  which  will  not  interfere 


with  drainage  or  public  use  of  the  street  and/ 
or  street  area. 

10.  Where  considered  necessary  for  safety 
purposes  and  where  permanent  maintenance 
and  operation  can  be  assured,  outdoor 
lighting  and/or  street  lighting  should  be 
provided. 

11.  The  following  table  provides  the 
minimum  dimensions  which  shall  be  used  for 
hillside  streets. 


HILLSIDE  STREET  CEOHETRICS 


*Adju«t  Croat  Slope  ^ere  •uper-clevatlon  on 
curves  it  deairable. • 


Nin. 


(1) 


(3) 


(3) 


Street 

Deaignation 


Feet 


Feet 


C 
Feet 


Walk- 


(4) 

Min. 
Right-     Haxiaraa     Minis 
Of-Way      Grade         Curve 
Width       Fcrcent     Radii  Ft. 


COLLECTOR  STREETS 

on-atrcet  pariiinf  prohibited  (5) 
on-atrcet  parking  -  one  aide 
ea-atreet  parking  -  both  aidea 


y 
y 
y 


20* 
28* 
36' 


3' 
3* 
3* 


(1) 


40' 
40' 
50* 


14Z 


200 


LOCAL  STREETS  -  Through  Traffic 

en-atreet  parking  prohibited  (5) 
on-atreet  parking  -  one  aide 
on-atreet  parking  -  both  aidea 


y 
y 
y 


18' 
26' 
30* 


3* 
3' 
3' 


(I) 


30' 
35' 

40* 


14Z 


100 


LOCAL  STREETS  -  Ho  Through  Traffic 

on-atreet  parking  prohibited  (5) 
en-atreet  parking  -  one  aide 
on-atreet  parking  -  both  aidea 


J' 
3* 


18* 
26* 
30' 


3* 
3' 
3* 


(1) 


22Z 


100 


A*B*C 


OTHERS  (2) 


acceaa  roada 
one-way  atreeta 
aplit  level  atreeta 
throrouRhfarea 


14Z 


1.  Dimensions  must  be  adjusted,  as 
required,  when  walkways  are  provided. 

2.  Design  based  upon  evaluation  of  specific 
cases  for  each  type.  Minimum  width  of  9  feet 
for  traffic  lanes  and  8  feet  for  parking  lanes 
should  be  maintained. 

3.  Grade  and  curve  radii  limitations  may  be 
modified  subject  to  approval  of  the  local 
authorities,  provided  safety  for  vehicular  and 
pedestrian  traffic  is  maintained. 

4.  Minimum  right-of-way  shall  include 
drainage  facilities,  in  the  absence  of  curbs 
and  gutters.  Slope  control  easements  should 


be  granted  to  the  local  authorities  to  provide 
for  slope  protection  in  areas  of  cut  and  fill. 

5.  In  the  case  of  single  family  housing, 
adequate  off-street  parking  shall  be  provided, 
with  a  minimum  provision  of  two  spaces  per 
lot. 

Exhibit  C— Checklist  of  Visual  Exhibits 
and  Documeotation  for  RRH.  RCH.  and 
LH  Proposals 

This  Exhibit  lists  visual  exhibits  and 
documentation  necessary  for  FmHA  to 
properly  evaluate  proposed  development. 
Intermediate  consultation  by  the  applicant. 


builder-developer  and  others  hereafter 
referred  to  as  the  sponsor  with  the  FmHA 
District  or  State  Offices  should  be  as  frequent 
as  necessary  to  reduce  chances  of 
misunderstandings  and  limit  the  amount  of 
non-productive  time  and  expense  for  all 
parties  concerned. 

I.  Preapplication  Submission  Documents 

The  sponsor  will  submit  the  following 
information  to  the  District  Director  to 
determine  feasibility  of  the  project  and 
general  conformance  with  FmHA  policy: 
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A.  Form  1940-20.  "Request  for 
Envimnmental  Information. "  Portions  of  the 
form  must  be  completed  when  the  submission 
contains  more  than  4  dwelhng  units  and  the 
entire  form  must  be  completed  when  the 
submission  contains  more  than  25  dwelling 
units.  The  form  and  guidance  concerning 
assembly  of  the  information  is  available  at 
any  FmHA  ofTice. 

B.  Location  Map.  A  general  site  location 
map  of  the  area  indicating  the  adjacent  land 
zoning  and  uses,  the  present  and  future 
access  roads  to  the  site  as  well  as  the 
proximity  to  shopping,  schools,  churches,  and 
major  transportation  facilities  with  note  of 
IrafTic  volumes.  If  a  satisfactory  map  of  the 
locality  is  not  available,  a  clear  and 
preferably  scaled  rough  sketch  map  that 
provides  the  required  information  will  be 
sufTicient. 

C.  Property  Survey  Map.  A  survey  map  of 
the  project  site  showing  the  boundaries  as 
well  as  all  existing  known  features 
specincally  including  utilities,  easements, 
access  roads,  floodplains.  drainageways. 
rock  outcroppings  and  wooded  areas  or 
specimen  trees.  If  a  current  survey  does  not 
exist,  the  most  accurate  document  which  is 
available  will  be  submitted. 

D.  Soi/s  Map  and  Report.  A  complete  soils 
map  and  report,  including  "site  speciFic" 
interpretations  and  recommendations,  from 
the  local  or  county  representative  of  the  U.S. 
Department  of  Agriculture.  Soil  Conservation 
Service  (SCS)  Office  will  be  included  with  the 
location  and  feasibility  submission.  A 
determination  of  whether  or  not  any  lands 
described  in  USDA  Regulation  9500-3  are 
impacted  by  the  proposed  development 
should  also  be  included.  The  local  SCS  ofHce 
may  provide  recommendations  for  the 
development  of  suitable  drainage  and 
landscaping  plans  later  in  the  planning 
process. 

E.  Market  Survey.  A  market  survey  will  be 
submitted  in  accordance  with  the 
requirements  of  the  respective  loan  program 
as  indicated  in  Part  1944.  Subparts  D  and  E 
and  Part  1822.  Subpart  F  (FmHA  Instruction 
444.7)  of  this  chapter. 

F.  Request  for  Exceptions.  Any  need  for 
State  or  National  Office  exception(s)  should 
be  identifled  at  this  stage  in  the  processing. 
Appropriate  exception(s)  should  be  requested 
and  obtained  before  proceeding  to  the 
preliminary  submission. 

G.  Other  The  applicant  will  need  to  submit 
any  additional  information  that  may  be 
needed  as  indicated  in  Subpart  D  or  Exhibit 
A-6  of  Subpart  E  of  Part  1944  of  this  chapter. 
This  may  include  but  is  not  limited  to: 

1.  Schematic  design  drawings  showing  the 
proposed  plot  plan,  typical  unit  plans,  and 
elevations.  If  available,  the  proposed 
preliminary  drawings  and  specifications  may 
be  submitted.  This  would  be  of  assistance  if 
it  is  determined  that  the  loan  must  receive 
National  Office  authorization. 

2.  Type  of  construction. 

3.  The  total  number  of  living  units  and  the 
number  of  each  type  of  living  unit  proposed. 

4.  Type  of  utilities  such  as  water,  sewer, 
gas.  and  electricity  and  whether  each  is 
public,  community,  or  individually  owned. 


II.  Application  Submissioo  Oocumenis 

After  it  is  determined  by  FmHA  that  the 
project  is  feasible  and  the  location  conforms 
with  the  intent  of  the  funding  program,  the 
sponsor  will  submit  the  following  information 
to  the  District  Director  in  addition  to  those 
materials  submitted  previously. 

A.  Property  Survey.  A  survey  of  the 
property  lot  showing  the  exact  boundaries 
and  comers  of  the  property  accompanied  by 
a  written  description  of  said  boundaries. 
Also,  locations  of  predominant  features  such 
as  utilities,  easements,  access  points, 
floodplains.  drainageways.  rock  outcroppings 
end  wooded  areas  or  specimen  trees 
affecting  the  proposed  development  must  be 
included.  This  document  shall  bear  the  seal 
of  a  professional  surveyor  or  engineer.  This 
survey  could  be  a  part  of  item  D  below. 

B.  Topographic  Map.  An  accurate 
topographic  map  with  a  scale  compatible 
with  the  size  of  the  project.  The  site  shall  be 
shown  at  a  reasonable  scale  with  5-foot 
contour  intervals.  Where  the  site  is  unusually 
level  or  steep,  the  contour  intervals  may  be 
varied  accordingly. 

C.  Preliminary  Site  Plan.  A  line  drawing,  to 
scale,  showing  proposed  street  locations  with 
profiles  and  widths,  lot  layouts,  major 
drainageways.  and  other  development 
planned.  Preliminary  sections  and  details 
shall  be  provided  for  the  street  construction, 
curbs  and  gutters,  drainageways.  and  other 
physical  improvements. 

D.  Preliminary  Dwelling  Drawings  and 
Specifications.  Drawings  of  the  dwelling 
units,  preliminary  floor  plans  and 
specifications,  elevations  and  sample  site 
plans  showing  the  placement  of  the 
individual  buildings  should  be  submitiad. 

E.  Statement  of  Planning  and  Zoning 
Compliance.  Local,  country  and  State 
approvals  as  applicable.  If  change  of  zoning 
or  variance  is  required,  the  status  of  the 
variance  or  change  of  zoning  shall  be 
documented. 

F.  Technical  Service  Contracts.  Executed 
contracts  for  the  professional  services  of  a 
site  planner,  architect,  landscape  architect, 
engineer,  and/or  soil  engineer  will  be 
submitted  as  appropriate  for  the  planning  of 
the  proposed  development. 

G.  Utility  Approvals.  Statements  of 
approval  and  feasibility  for  utility  systems  as 
follows: 

1.  Verification  of  adequate  capacity  and 
approval  to  tie-in  with  local  existing  water, 
wastewater  disposal,  electric,  telephone,  and 
other  utility  systems,  as  appropriate. 

2.  Tentative  approval  of  local  or  Stale 
health  authority  for  individual  water  and/or 
wastewater  disposal  systems  when  it  is  clear 
that  central  systems  are  unfeasible  at  this 
time.  Use  S  1924.108  (a)(5)  of  this  Subpart 
when  preparing  information  required. 

H.  Facility  Acceptance.  Evidence  that  the 
appropriate  public  body  is  willing  to  accept 
and  maintain  streets,  common  areas,  lighting, 
fire  hydrants,  sidewalks,  drainageways,  and 
utilities,  as  appropriate,  when  dedicated  to 
said  body. 

I.  Preliminary  Specifications.  Outline 
specifications  describing  all  the  proposed 
materials  to  be  used  and  how  they  are  to  be 
applied.  These  are  only  the  materials  used  in 
the  land  development  and  construction  of  the 
streets,  drainage,  and  utility  work. 


|.  Incremental  Slopes  Plan.  If  areas  of 
common  slope  are  not  identified  elsewhere  in 
adequate  detail,  this  information  should  be 
provided  in  a  separate  plan. 

K.  Preliminary  Grading  Plan.  This  plan  will 
indicate  degree  of  work  required  to  provide 
positive  drainage  of  all  building  sites  and 
control  measures  to  be  taken  to  eliminate  soil 
erosion.  Dwelling  locations  may  be  shown  if 
they  can  be  predetermined. 

L  Other.  The  applicant  will  need  to  submit 
any  additional  information  that  may  be 
needed  as  indicated  in  the  respective  loan 
program  regulations  as  indicated  in  Part  1944, 
Subparts  D  and  E  and  Part  1822,  Subpart  F 
this  chapter.  This  may  include  but.  not  be 
limited  to: 

1.  A  detailed  trade-item  cost  breakdown  of 
the  project  for  such  items  as  land  and  right- 
of-way.  building  construction,  equipment, 
utility  connections,  architectural/engineering 
and  legal  fees,  and  both  on-  and  off-site 
improvements.  The  cost  breakdown  also 
should  show  separately  the  items  not 
included  in  the  loan,  such  as  furnishings  and 
equipment.  This  trade-item  cost  breakdown 
should  be  updated  just  prior  to  loan  approval. 

2.  Information  on  the  method  of 
construction,  on  the  proposed  contractor  if  a 
construction  contract  is  to  be  negotiated  and 
on  the  architectural,  engineering,  and  legal 
services  to  be  provided. 

3.  For  all  projects  containing  over  four  units 
the  applicant  will  submit  an  Affirmative  Fair 
Housing  Marketing  Plan  for  approval  by 
FmHA  in  accordance  with  §  1901.203  of 
Subpart  E  to  Part  1901  of  this  chapter.  The 
Affirmative  Fair  Housing  Marketing  Plan 
must  be  prepared  in  a  complete,  meaningful, 
responsive  and  detailed  manner. 

4.  A  description  and  justification  of  any 
related  facilities  (including  but  not  limited  to 
workshops,  community  buildings,  recreation 
center,  cooking  and  dining  facilities,  or  other 
similar  facilities  to  meet  essential  needs)  to 
be  financed  wholly  or  in  part  with  loan  funds. 

III.  Technical  Documents  Necessary  for  the 
Obligation  of  Fuoda 

All  decisions  regarding  (he  conceptual 
design  of  the  proposed  project  should  be 
made  prior  to  this  submission.  This  effort  is 
mainly  to  demonstrate  that  those  agreed 
upon  concepts  have  been  transformed  into 
construction  documents  and  the  necessary 
approvals  have  been  granted.  All  items 
requiring  revision  or  more  detailed 
information  as  determined  by  the  review  of 
the  preliminary  submission  will  be  resolved 
before  the  sponsor  prepares  the  final 
submission.  All  documents  shall  be  executed 
in  a  professional  manner  and  shall  carry  the 
appropriate  designation  attesting  to  the 
professional  qualifications  of  the  land 
planner,  architect,  or  engineer.  All  documents 
will  be  accurately  drawn  at  an  appropriate 
scale. 

Dated:  November  2. 1964. 

Charles  W.  Shuman. 

Administrator,  Farmers  Home 
Administration. 

(FR  Doc.  85-351  Filed  1-4-85;  8:45  am] 
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Agricultural  Marketing  Service 
7  CFR  Part  920 


Kiwifruit  Grown  in  California; 
Extension  of  Time  for  Filing  of 
Comments 


AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Extension  of  time  for  filing  of 
comments.  j 

summary:  This  extension  of  time  is 
necessary  to  allow  interested  persons 
additional  time  to  prepare  and  file 
written  comments  on  proposals 
designed  to  implement  the  newly 
established  kiwifruit  marketing  order. 
These  proposals  include  reporting, 
inspection,  and  container  requirements 
and  the  establishment  of  expenses  and 
an  assessment  rate  for  the  1984-85  fiscal 
period.  { 

DATE:  The  date  by  which  written 
comments  must  be  postmarked  is 
extended  to  January  10. 1985. 

ADDRESS:  Interested  persons  may  send 
four  copies  of  written  comments  to  the 
Hearing  Clerk.  Room  1077— South 
Building,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250, 
where  they  will  be  available  for 
inspection  during  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT 

William  J.  Doyle,  Chief,  Fruit  Branch, 
Fruit  and  Vegetable  Division.  USDA, 
AMS,  Washington,  D.C  20250,  telephone 
202-447-5975. 

SUPPLEMENTARY  INFORMATION:  Notice 
was  given  of  this  proposed  rulemaking 
in  the  Federal  Register  on  December  19, 
1984  (49  FR  49302).  The  notice  provided 
an  opportunity  to  file  written  comments 
thereto  by  January  3, 1985. 

The  time  for  the  filing  «f  written 
comments  is  hereby  extended  to  January 
10, 1985. 

List  of  Subjects  in  7  CFR  Part  920 

Marketing  agreements  and  orders, 
California,  Kiwifruit. 

(Sec.  1-19.  48  Stat.  31.  as  anvended;  7  U.S.C 
601-874) 

Dated:  January  3. 1985. 
Thomas  R.  Clark. 

Deputy  Director.  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
(FR  Doc.  85-573  Filed  1-4-83;  11:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[Docket  No.  41267-4167) 

15  CFR  Part  377 

Request  for  Public  Comment  on 
Revising  the  Ust  of  Commodities 
Subject  to  the  Naval  Petroleum 
Reserves  Production  Act  of  1976 

AGENCY:  Office  of  Industrial  Resource 

Administration.  International  Trade 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  proposed  rulemaking 

and  request  for  public  comment. 

SUMMARY:  The  Department  issued  a 
Federal  Register  Notice  of  June  29, 1984 
requesting  comments  on  a  proposal  to 
lift  the  validated  licensing  requirement 
on  linear  alpha  olefins  (49  FR  26751). 
The  Department  received  a  number  of 
comments  in  response  to  this  Notice. 
Subsequent  to  the  close  of  the  comment 
period,  while  the  Department  was 
reviewing  the  comments  received,  a 
number  of  additional  comments  were 
received  which  questioned  the  breadth 
of  the  list  of  commodities  subject  to  the 
Naval  Petroleum  Reserves  Production 
Act  (NPRPA)  export  prohibition.  The  list 
of  commodities  subject  to  the  NPRPA 
was  established  in  1976,  and  has  not 
been  reviewed  since  that  time.  The 
Department  is  soliciting  comment  from 
the  public  as  to  whether  this  list  of 
commodities  should  be  modified. 
DATE:  Comments  must  be  received  by 
February  6, 1985. 

ADDRESS:  Comments  may  be  mailed  to: 
Department  of  Commerce,  Resource 
Assessment  Division,  P.O.  Box  663, 
Washington,  DC  20044. 
FOR  FURTHER  MFORMATION  CONTACT: 
John  Richards,  Director.  Office  of 
Industrial  Resource  Administration, 
International  Trade  Administration 
(Telephone:  202/377-4506). 
SUPPLEMENTARY  INFORMATION:  In 
proposing  revisions  to  the  list  of 
commodities  subject  to  the  NPRPA 
(supplement  No.  3  to  15  CFR  Part  377  of 
the  Export  Administration  Regulations], 
commenters  should  note  the  following 
provisions  related  to  the  Administration 
of  the  NPRPA: 

The  NPRPA  prohibits  the  export  of 
any  petroleum  produced  from  the  Naval 
Petroleum  Reserves.  Petroleum  is 
defined  in  that  Act  as  including  "crude 
oil.  gases  (including  natural  gas),  natural 
gasoline,  and  other  related 
hydrocarbons,  oil  shale,  and  the 
products  of  any  of  such  resources."  The 
House  Conference  Report  (No.  94-942) 
on  the  NPRPA  expands  the  definition  to 
include  "crude  oil,  gases  of  all  kinds 
(natural  gas,  hydrogen,  carbon  dioxide. 


helium  and  any  others],  natural  gasoline, 
and  related  hydrocarbons  (tar  sands, 
asphalt,  propane,  butane,  etc.).  oil  shale 
and  the  products  of  such  resources." 

Since  1976,  the  Department  has 
applied  the  NPRPA  export  prohibition  to 
hydrocarbons,  but  not  their  derivatives. 
The  commodities  subject  to  the  NPRPA 
are  listed  below. 


Schedule  B 
Number 


Commodity  Descriplion 


-t- 


401  0110. . 
4010120  .. 
401.0132.. 
401  0134... 
401  0139  .. 
415.2400... 
415.2900... 
417.2000... 
4231010... 
4310210... 
4310220  .. 
431.0230  . 
431.0240  .. 
431.0250  .. 
4310270  . 
431.0295... 
475,0710... 


475.0710  . 
475  0720.. 


Benzene. 

Toluene. 

Ortho-ryiene. 

Para-xylene. 

Other  xylene. 

Helium. 

Hydrogen. 

Ammonia,  aoueous 

Caiton  dionde  and  cart>on  monoxide 


475.0740  . 


475.0760 . 
4751505. 


475.151S„.. 
475.1525".... 
475.1545... 
475.1570... 


475.2520 

475.2530 

475.2550 

475^560 

475.3000 


475.3500.. 


475.4000.. 


475  4100- 

I 


475.4510. 


475.4515. 
475  4520 . 

475.4525 . 
475.4530 . 
475.4S50 ., 
475.4555- 
475.4560.. 
475.4580 .. 

475.5700.. 
475.6710.. 
475  6720.. 
475.6740 .. 
475.6750 .. 
475  6781  .. 

480.6540 . 
492  5210.. 
492  5220  . 
492  5240 .. 

511.2500  . 


Butylene 

Ethylene 

Isoprene. 

Propylene 

Linear  alpha   olefins   (C-6   to   C-30   range) 

Acydic  organic  compounds,  p  s  p  I 

Cnxle     petroleum     (including     reconstituled 

Cftxle   petroleum),    tar    sands   and    crude 

shale  oil. 
Petroleum,  partly  retrted  tor  further  refnng. 
Distillate  fuel  oils,  having  a  Saytx>lt  Universal 

viscosity  at  100'F    ol  less  than  H  sec- 
onds. 
Oistillale  iual  oils  (No  4  type)  having  a  Say- 

t)on   Unrversal  viscosity  at   100'F    o)  45 

seconds  or  more,  but  not  more  tlwn  125 

seconds 
Fuel  oils,  having  a  Saytiolt  Universal  viscosity 

at  100"F  o(  more  than  125  seconds. 
Nalucal  gas    methane  and  mnrtuiss  tharaol 

(including  liquefied  natural  gas  and  syrthet- 

ic  or  substitute  natural  gas). 
Ettiane  with  a  mnmum  punty  o*  85  liqud 

volume  percent 
Propane  with  a  minimum  purity  ol  90  kquid 

volume  percent 
Butane  with  a  minimum  punty  ol  90  liquid 

volume  percent 
Ottier    natural    gases    (including    murtures). 

n.84).f.  and  manulaciured  gas 
Gasoline,  motor  fuel  (includvig  aviation). 
Jet  tuel.  naphtha-type 
Mtlutt.  keroaene-lype 
Ottiar  motor  tuel  (including  tractor  (uel  and 

stationary  tuitMne  tuel). 
Kerosene  derived  Irom  petroleum,  shale  OH, 

natural     gas,     or     combinations     Hwraof 

(except  motor  fuel). 
Naphthas  derived  from  petroteum,  shale  on. 

natural     gas.     or     combinations     ttiereof 

(except  motor  fuel) 
Mineral  oil  of  medicmal  grade  denved  from 

petroleura,  tfiale  ol  or  both 
Hydraulic  fkNds.  including  automatic  transmis- 
sion fluds. 
Aviation    engine    lubncatmg   o*,    except   jet 

engine  lubncatmn  oil 
Jet  engine  lubricating  OH. 
Aolomolivo,  diesel,  and  marine  engine  Miri- 

catir)g  oH. 
Turtxne  lut>ncating  oil.  including  manne 
Automotive  gear  oils. 
Steam  cyknder  oris. 
Insulating  or  transtormer  oils 
Ouer>chtng  or  cutting  oils. 
Lutjncatmg  oils.  n.s.p.f.,  except  while  mineral 

oi. 
Greases. 

C^rtxm  lilack  feedstock  oH. 
Natural   gas  liquids,  indudng   LPG.   n.s.p.f. 
Petroleum  ielly  and  petrolatum.  aH  grades. 
White   mineral  oil.   except  medicinal  grade. 
Other  non-lubncatirg  and  non-tuel  pelroiaum 

oUs,  as4).f 
Ammonia,  anhydrous 
Paraffin  wax,  crystalline,  fully  refined 
Paralfm  wax,  crystalline,  except  luHy  reined. 
Paraffin  wax.  all  others  (including  microcrys- 

tallino  wax). 
Paving  mixtures.  tMtuminous.  based  on  as- 
phalt and  petroleum. 
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The  NPRPA  is  currently  administered 
by  the  requirement  that  a  non-Naval 
Reserve  afndavit  (attesting  that  the 
commodity  to  be  exported  was  not 
produced  from  a  Naval  Reserve 
resource)  accompany  a  validated  license 
application.  For  the  export  of  those 
commodities  not  subject  to  validated 
licensing,  the  affidavit  must  be  retained 
in  the  exporter's  files. 

The  Department  is  proposing  to  limit 
the  applicability  of  the  NPRPA  to  those 
commodities  currently  subject  to  a 
validated  export  license  (Supplement 
No.  2  to  15  CFR  Part  377.  Commodity 
Groups  A  through  N).  Those 
commodities  described  in  Group  O  in 
Supplement  No.  2  to  15  CFR  377  which 
are  presently  subject  to  the 
requirements  of  general  license.  G-NNR 
on  export,  would  then  be  eligible  for 
export  under  general  license  G-DEST. 

Of  particular  interest  to  the 
Department  are  comments  directed  to 
the  administrative  burden  or  difficulty  of 
establishing  whether  a  product  is 
derived  from  Naval  Reserve  petroleum 
for  purposes  of  the  NPRPA  affidavit,  and 
whether  the  removal  of  restrictions  on  a 
product  would  lead  to  the  significant 
exploitation  of  Naval  Reserve  petroleum 
as  a  source  of  supply  for  export  markets. 
Parties  submitting  comments  are  asked 
to  be  as  specific  as  possible.  However, 
respondents  are  reminded  that  the 
Department  is  solic'ting  only 
information  that  may  be  used  publicly. 
No  "confidential  business  information" 
will  be  accepted.  Any  information  so 
designated  will  be  returned  to  the 
commenter. 

After  receiving  public  comments,  the 
International  Trade  Administration  will 
make  a  decision  regarding  this  matter 
and  issue  an  appropriate  notice  in  the 
Federal  Register.  The  period  for 
submission  of  comments  will  close  on 
(30  days  from  the  publication  of  this 
notice).  All  comments  received  before 
the  close  of  the  comment  period  will  be 
considered  by  the  Department.  While 
comments  received  after  the  end  of  the 
comment  period  will  be  considered  if 
possible,  their  consideration  cannot  be 
assured.  It  is  the  Department's  intention 
to  announce  its  decision  in  the  Federal 
Register  within  30  days  of  the  close  of 
the  comment  period. 

Public  comments  will  become  a  matter 
of  public  record,  and  will  be  available 
for  public  inspection  and  copying. 


Communications  from  agencies  of  the 
United  States  Government  or  foreign 
governments  will  not  be  made  available 
for  public  inspection. 

The  public  record  concerning  this 
Notice  will  be  maintained  in  the 
International  Trade  Administration 
Freedom  of  Information  Records 
Inspection  Facility.  Room  4001-B,  U.S. 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue,  N.W.. 
Washington.  DC  20230.  Records  in  this 
facility  may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  Part  4  of  Title  15  of  the  Code  of 
Federal  Regulations.  Information  about 
the  inspection  and  copying  of  records  at 
the  facility  may  be  obtained  from 
Patricia  L  Mann,  the  International 
Trade  Administration  Freedom  of 
Information  O^icer,  at  the  above 
address  or  by  calling  202/377-3031. 
Rulemaking  Requirements: 
ITA  has  determined  that  this 
proposed  rule  is  not  a  major  rule  within 
the  meaning  of  section  1  of  Executive 
Order  12291  because  it  is  not  likely  to 
result  in  (1)  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  in  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 
Therefore,  a  Regulatory  Impact  Analysis 
will  not  be  prepared. 

The  General  Counsel  of  the 
Department  has  certified  to  the  Small 
Business  Administration  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
removes  administrative  burdens  rather 
than  imposing  them. 

The  recordkeeping  requirement 
associated  with  this  proposed  rule  has 
been  cleared  under  OMB  control  no. 
0625-0104. 

List  of  Subjects  in  15  CFR  Fart  377 

Exports. 

Authority:  Sees.  203.  206.  Pub.  L  95-223.  as 
amended  (50  U.S.C.  1702, 1704):  E.0. 12470  of 
March  30. 1984  (49  PR  13099.  April  3. 1984); 
Sec.  103.  Pub.  L  94-163  as  amended  (42 
U.S.C.  6212):  P.O.  11912  of  April  13, 1976  (41 
FR  15825.  as  amended):  Section  201(10).  Pub. 
L  94-258  amending  10  U.S.C.  7430. 


Dated:  January  2. 1985. 
)ohn  A.  Riduids. 

Director,  Office  of  Industrial  Resource 
Administration. 

|FR  Doc.  85-331  Filed  1-4-85:  8:45  am] 

MU.INQ  COOC  SSN-OT-« 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  PARTS  1. 31.  and  54 
[IJ«-216-«4] 

Taxation  of  Fringe  Bertefits;  Proposed 
Rulemaking 

agency:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Notice  of  Proposed  Rulemaking 
by  cross-reference  to  temporary 
regulations. 

summary:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  relating  to 
the  taxation  of  fringe  benefits.  The  text 
of  those  temporary  regulations  also 
serves  as  the  comment  document  for 
this  notice  of  proposed  rulemaking. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered 
by  March  8, 1985.  The  regulations  are 
proposed  to  be  effective  as  of  January  1, 
1985. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue.  Attention:  CC;LR:T 
LR-216-e4).  Washington.  D.C.  20224. 

FOR  FURTHER  INFORMATION  CONTACT! 

Annette  ).  Guarisco  of  the  Legislation 
and  Regulations  Division,  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  1111  Constitution  Avenue.  NW, 
Washington,  D.C.  20224,  Attention: 
CCiLRiT  (202)  566-3918  (not  a  toll-free 
call). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  temporary  regulations  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  amend 
Parts  1,  31,  and  54  of  Title  26  of  the  Code 
of  Federal  Regulations.  The  temporary 
regulations  are  designated  by  a  "V 
following  their  section  citation.  The  final 
regulations,  which  this  document 
proposes  to  base  on  those  temporary 
regulations,  would  amend  Parts  1.  31. 
and  54  of  Title  26  of  the  Code  of  Federal 
Regulations. 

The  regulations  provide  guidance  on 
the  treatment  of  taxable  and  nontaxable 
fringe  benefits,  including  the  valuation 
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of  taxable  fringe  benefltt  for  purposes  of 
income  and  employment  tax 
withholding.  In  particular,  the 
regulations  provide  special  rules  for 
valuing  employer-provided  automobiles, 
use  of  employer-provided  automobiles 
for  commuting,  flights  OA  employer- 
provided  airplanes,  and  free  or 
discounted  flights  on  commercial 
airlines.  In  addition,  the  regulations 
provide  guidance  concerning  when  and 
in  what  manner  employers  must  collect 
and  pay  income  and  employment  taxes. 
Sections  61,  3121,  3231,  3306,  3401.  and 
3501  of  the  Internal  Revenue  Code  of 
1954  (Code)  were  amended,  and  sections 
132  and  4977  were  added  to  the  Code,  by 
section  531  of  the  Tax  Reform  Act  of 
1984  (98  Stat.  877).  The  regulations  are  to 
be  issued  under  the  authority  contained 
in  sections  132  and  7805  of  the  Code  (98 
Stat.  878;  68A  Stat.  917).  For  the  test  of 
the  temporary  regulations,  see  FR  Doc. 
85-292  [T.D.  8004]  published  in  the  Rules 
and  Regulations  portion  of  this  issue  of 
the  Federal  Register.  The  preamble  to 
the  temporary  regulations  contains  a 
summary  of  the  provisions  of  these 
regulations. 

Special  Analyse* 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 
Accordingly,  a  Regulatory  Impact 
Analysis  is  not  required. 

Aldiough  this  document  is  a  notice  of 
proposed  rulemaking  that  solicits  public 
comments,  the  Internal  Revenue  Service 
has  concluded  that  the  regulations 
proposed  herein  are  interpretative  and 
that  the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  no  Regulatory 
Flexibility  Analysis  is  required  by 
Chapter  6  of  Title  5,  United  States  Code. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

Comments  are  invited  concerning  the 
administrability  and  appropriateness  of 
the  special  rules  contained  in  the 
temporary  regulations  relating  to  valuing 
employer-provided  automobiles,  use  of 
employer-provided  automobiles  for 


commuting,  flights,  on  employer- 
provided  airplanes,  and  free  or 
discounted  flights  on  commercial 
airlines.  In  particular,  comments  are 
requested  on  the  manner  in  which 
employers  and  employees  should  elect 
to  use  these  special  valuations  rules, 
including  any  necessary  reporting 
requirements. 

Comments  are  also  requested  relating 
to  the  need  for  other  special  rules  for 
valuing  taxable  fringe  beneHts.  such  as 
the  use  of  employer-operated  eating 
facilities  and  athletic  facilities, 
international  flights  on  employer- 
provided  airplanes,  and  use  of 
employer-provided  automobiles  in 
foreign  countries. 

Comments  are  requested  with  respect 
to  establishing  a  safe  harbor  for  sales 
and  service  personnel  that  would 
eliminate  some  of  the  record-keeping 
requirements  for  business  use  of 
automobiles  for  such  persons. 

On  December  27, 1984,  the  Service 
announced  its  intention  to  exclude 
certain  special-purpose  farm  vehicles, 
such  as  tractors  and  combines,  from  the 
definition  of  "other  means  of 
transportation"  under  section  280F.  In 
addition,  the  Service  announced  that  it 
is  considering  under  what  circumstances 
pick-up  trucks  used  in  the  business  of 
farming  may  be  excluded  from  the 
defmition  of  "passenger  automobile" 
under  section  280F.  Comments  are 
requested  on  these  announcements. 

Comments  are  also  requested  relating 
to  the  definition  of  "employee"  for 
purposes  of  the  section  4977  election 
concerning  the  line-of-business 
restriction  in  section  132.  Specifically, 
comments  are  requested  as  to  whether, 
and  to  what  extent,  retirees  should  be 
included  in  the  definition  of  employee. 

Comments  are  also  requested 
concerning  the  circumstances  under 
which  retirees  should  be  treated  as 
officers,  owners,  or  highly  compensated 
employees  for  purposes  of  the 
nondiscrimination  rules  contained  in 
section  132. 

The  collection  of  information 
requirements  contained  in  these 
regulations  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980.  Comments  on 
those  requirements  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  Internal  Revenue  Service,  New 
Executive  Office  Building,  Washington, 
D.C.  20503.  The  Internal  Revenue 
Service  requests  that  persons  submitting 
comments  on  these  requirements  to 
OMB  also  send  copies  to  the  Service. 


Drafting  Information 

The  principal  author  of  these 
regulations  is  Annette  ].  Guarisco  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  on  matters  of  both 
substance  and  style. 

List  of  Subjects 

26  CFR  61.1— 1.281-4 

Income  taxes,  Taxable  income, 
Deductions,  Exemptions. 

26  CFR  Part  31 

Employment  taxes.  Income  taxes. 
Lotteries,  Railroad  retirement.  Social 
security.  Unemployment  tax. 
Withholding. 

26  CFR  Part  54 

Excise  taxes.  Pensions. 
M.  Eddie  Heironimus, 

Acting  Commissioner  of  Internal  Revenue. 
(FR  Doc.  85-293  Filed  1-2-85;  9:44  amj 

BIIXINO  COOC  a30.«1-M 

26  CFR  Part  1 
[LR-192-M] 

Investments  In  Nonpurpose 
Obligations;  Tax  Exempt  Status  of 
industrial  Development  Bonds 

agency:  Internal  Revenue  Service. 
•  Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations.  ^^ 

summary:  This  document  provides 
proposed  regulations  that  relate  to  the 
tax  exempt  status  of  industrial 
development  bonds.  Changes  to  the 
applicable  tax  law  were  made  by  the 
Tax  Reform  Act  of  1984  (Pub.  L.  98-369; 
98  Stat.  922).  These  regulations  affect  all 
purchasers,  beneficiaries,  and 
governmental  issuers  of  tax  exempt 
industrial  development  bonds.  In 
addition,  in  the  Rules  and  Regulations 
portion  of  this  Federal  Register,  the 
Internal  Revenue  Service  is  issuing 
temporary  regulations  that  relate  to  the 
tax  exempt  status  of  industrial 
development  bonds.  The  text  of  those 
temporary  regulations  also  serves  as  the 
comment  document  for  this  proposed 
rulemaking. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  March  8. 1984.  The 
regulations  are  proposed  to  be  effective 
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for  obligations  issued  after  December  31. 
1964. 


ESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue.  Attention:  CC:LR:T 
(LR-192-84).  Washington.  DC.  20224. 
PON  RMrrHEK  nrowMATiow  contact: 
Mitchell  H.  Rapaport  of  the  Legislation 
and  Regulations  Division.  OfTice  of  the 
Chief  Counsel.  Internal  Revenue 
Service.  1111  Constitution  Avenue.  NW., 
Washington,  DC.  20224  (Attention: 
CC:LR:T)  (202-566-3740). 
SUrM^MCNTARY  MFOMIATION: 

Background 

The  temporary  regulations  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  contain 
temporary  regulations  under  Part  1  of 
Title  26  of  the  Code  of  Federal 
Regulations.  The  final  regulations,  which 
this  document  proposes  to  be  based  on 
those  temporary  regulations,  would  be 
added  to  Part  1  of  Title  28  of  the  Code  of 
Federal  Regulations.  For  the  text  of  the 

temporary  regulations,  see  FR  Doc. 

(T.D.  8005)  published  in  the  Rules  and 
Regulations  portion  of  this  issue  of  the 
Federal  Register.  The  preamble  to  the 
temporary  regulations  explains  the 
addition  to  the  regulations. 

The  regulations  interpret  the 
provisions  of  section  103(c)(6)  of  the 
Code,  which  adds  additional  arbitrage 
requirements  that  industrial 
development  bonds  must  meet  in  order 
to  avoid  being  treated  as  obligations  not 
described  in  section  103(a). 

The  proposed  and  temporary 
regulations  provide  that  an  issue  does 
not  qualify  for  the  temporary  investment 
exception  to  the  rebate  requirement  if  a 
reserve  fund  is  maintained  for  the  issue. 
Comments  are  requested  concerning  the 
potential  advantages  and  disadvantages 
of  permitting  issuers  to  maintain  a 
reserve  fund  in  which  all  of  the 
nonpnrpose  obligations  were  United 
States  Treasury  Securities — State  and 
Local  Government  Series  with  a  yield 
not  greater  than  the  yield  on  the  issue 
and  still  qualify  for  the  temporary 
investment  exception  to  the  rebate 
requirement. 

The  proposed  and  temporary 
regulations  require  that  issuers  rebate  to 
the  United  States  the  amount  described 
in  section  103  (c)(6)(D)  at  least  once 
every  5  years  throughout  the  term  of  the 
issue  based  on  the  yield  on  the  issue 
over  its  entire  term.  An  issuer  could  be 
required  to  continue  to  make  rebate 
calculations  after  all  of  the  gross 
proceeds  of  an  issue  have  been 
expended.  Comments  are  invited 
concerning  whether  the  final  requlations 
should  require  or  permit  a  final  rebate 


payment  to  be  made  within  a 
reasonable  p?riod  of  time  after  all  of  the 
gross  proceeds  of  an  issue  are 
expended.  If  this  rule  were  adopted,  the 
relevant  yield  would  be  the  yield  on  the 
issue  during  the  period  that  the 
nonpurpose  obligations  were  held.  To 
the  extent  that  other  gross  proceeds 
later  become  available  requiring  a 
rebate,  the  yield  on  the  issue  would 
have  to  be  recalculated.  Comments  are 
also  requested  as  to  whether  this 
recalculation  of  yield  should  apply  to 
require  a  redetermination  of  amounts 
required  to  be  paid  with  respect  to 
previously  held  nonpurpose  obligations. 
Finally,  comments  are  also  invited 
concerning  whether  for  all  purposes  of 
determining  the  rebate  on  nonpurpose 
obligations  the  relevant  yield  should  be 
the  yield  on  the  issue  during  the  period 
coinciding  with  the  period  that  the 
nonpurpose  obligations  were  held  rather 
than  the  yield  over  the  entire  term  of  the 
issue. 

The  proposed  and  temporary 
regulations  provide  detailed  procedures 
for  determining  whether  the  acquisition 
of  certificates  of  deposit  and  investment 
contracts  involves  a  deflection  of 
arbitrage  to  persons  other  than  the 
United  States.  Comments  are  requested 
detailing  any  administrative  or  other 
difficulties  that  may  arise  under  these 
procedures. 

These  regulations  are  proposed  to  be 
issued  under  the  authority  contained  in 
section  103(c)  and  section  7805  of  the 
Internal  Revenue  Code  (96  Stat.  922.  26 
U.S.C  103(c);  68A  Stat.  917.  26  U.S.C. 
7805). 

Nonapplicability  of  Executive  Order 
12291 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  regulatory  impact  analysis 
therefore  is  not  required. 

Regulatory  Flexibility  Act 

Although  this  document  is  a  notice  of 
proposed  rulemaking  that  solicits  public 
comment,  the  Internal  Revenue  Service 
has  concluded  that  the  regulations 
proposed  herein  are  interpretative  and 
that  the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  these  proposed 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  Chapter  6). 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Mitchell  H. 
Rapaport  of  the  Legislation  aad 
Regulations  Division  of  the  Office  of 


Chief  Counsel.  Internal  Revenue 
Service.  However,  personnel  fr.om  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations,  on  matters 
of  both  substance  and  style. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  the  adoption  of  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  seven  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register.  The 
collection  of  information  requirements 
contained  herein  have  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  under  section  3504(h) 
of  the  Paperwork  Reduction  Act. 
Comments  on  the  requirements  should 
be  sent  to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB.  Attention: 
Desk  Office  for  Internal  Revenue 
Service.  New  Executive  Office  Building. 
Washington.  D.C.  20503.  The  Internal 
Revenue  Service  requests  persons 
submitting  comments  to  OMB  also  to 
send  copies  of  the  comments  to  the 
Service. 

Roscoe  L.  Egger.  |r.. 
Commissioner  of  Internal  Revenue. 
(FR  Doc.  85-329  Filed  1-2-8S;  11:35] 
BiLUNe  cooc  *a»-y-m 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Part  250 

Oil  artd  Gas  and  Sulfur  Operations  in 
the  Outer  Continental  SheH 

AOENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  Minerals  Management 
Service  (MMS)  requests  information  on 
whether  it  should  amend  its  Outer 
Continental  Shelf  (OCS)  air  quality  rules 
by  including  special  provisions  for  the 
OCS  off  the  State  of  California.  This 
Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  solicits  comments 
on  the  established  program  and  on 
modifications  that  could  be  considered 


for  rules  for  OCS  areas  adjacent  to 
California. 

DATE:  Interested  persons  are  invited  to 
submit  written  comments  and 
recommendations  on  the  Advance 
Notice.  Written  comments  must  be 
postmarked  or  received  on  or  before 
March  8, 1985.  | 

ADDRESS:  Responses  should  identify  the 
subject  matter  and  be  directed  to  the 
Director,  Minerals  Management  Service, 
Attention:  Branch  of  Environmental 
Operations,  Mail  Stop  644, 12203  Sunrise 
Valley  Drive,  Reston,  Virginia  22091. 
FOR  FURTHER  INFORMATION  CONTACT 
David  A.  Schuenke;  Chief,  Branch  of 
Rules,  Orders,  and  Standards;  (703)  860- 
7916,  (FTS)  928-7916. 
eiLUNa  cooc  43io-im-M 


AUTHORS:  John  T.  Goll  and  Mitchell  T.  Baer,  Branch  of 
Environmental  Operations,  Offshore  Environmental  Assessment 
Division,  Minerals  Management  Service;  L.  Poe  Leggette,  Office  of 
the  Solicitor,  Department  of  the  Interior;  John  V.  Mirabel  la. 
Branch  of  Rules,  Orders,  and  Standards,  Offshore  Rules  and 
Operations  Division,  Minerals  Management  Service. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  5(a)(8)  of  the  OCS  Lands  Act  Amendments  (OCSLAA), 
43  U.S.C.  1334(a)(8),  requires  that  the  Secretary  of  the  Interior 
prescribe  regulations  wUh  provisions  "for  compliance  with  the 
national  ambient  air  quality  standards  pursuant  to  the  Clean  Air 
Act  (42  U.S.C.  7401  et  seq.).  to  the  extent  that  activities 
authorized  under  this  Act  significantly  affect  the  air  quality  of 
any  State."  The  Department  of  the  Interior  (001)  published  a 
final  rule  on  March  7,  1980  (45  FR  15128).  establishing  a  program 
to  implement  section  5(a)(8)  of  the  OCSLAA  for  the  regulation  of 
air  pollutants  emitted  from  OCS  oil  and  gas  operations  on  the  OCS 
(30  CFR  250.57)  adjacent  to  California. 

Because  of  the  many  comments  received  from  State  and  local 
government  agencies  during  the  rulemaking  process  for  the  final 
rules,  the  001  reevaluated  its  position  on  the  need  for  a  more 
stringent  program  for  OCS  facilities  located  adjacent  to 
California.  In  a  FEDERAL  REGISTER  Notice  pub  fished  on  March  7, 


1980  (45  FR  15147),  DOI  proposed  revisions  to  amend  30  CFR  250.57 
to  incorporate  a  separate  set  of  exemption  formulas  and 
significance  levels  for  these  facilities.  Comments  were  received 
on  the  scope  and  content  of  the  revisions  which  were  proposed  in 
the  Notice.  After  careful  consideration,  on  April  16,  1982,  a 
withdrawal  of  the  proposed  regulation  was  published  in  the 
FEDERAL  REGISTER  (47  FR  16349).  On  July  1,  1981,  the  State  of 
California  filed  suit  against  the  DOI  In  State  of  California  v. 
Matt,  Civ.  No.  81-3234-CBM(MX),  CD.  Cal.,  primarily  alleging  that 
the  DOI/MMS  air  quality  rules  and  the  proposed  special  provisions 
were  insufficient  to  protect  California's  onshore  air  quality. 
California  expressed  similar  concerns  In  its  comments  on  the  001 
rules  and  on  environmental  impact  statements  (EIS's)  for  OCS  Lease 
Sales  Nos.  53,  68,  73,  and  80  adjacent  to  California. 


In  an  attempt  to  settle  the  litigation  out  of  court  and  to 
exchange  information  on  their  viewpoints,  the  MMS  and  the  State  of 
California  began  a  series  of  Informal  staff -level  meetings  in 
January  1984.  The  MMS  and  the  State  of  California  believe  that  it 
is  appropriate  to  reopen  the  public  record  on  the  DOI  air  quality 
rules  as  they  pertain  to  the  OCS  adjacent  to  California  and  to 
obtain  conments  from  all  interested  parties.  As  a  first  step, 
this  ANPR  contains  a  regulatory  framework  that  is  being  considered 
for  future  proposed  rules.  The  framework  restates  much  of  the 
existing  rule  but  contains  several  notable  changes  and  would  apply 
only  to  portions  of  the  OCS  adjacent  to  California. 
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In  developing  this  framework,  the  001  has  considered  the  documents 
in  the  Administrative  Record  of  the  previous  air  quality  rule- 
makings filed  in  the  pending  lawsuit  as  well  as  more  recent  EIS's 
prepared  for  OCS  Lease  Sales  Nos.  73  and  80  and  development  and 
production  plans  from  the  OCS  areas  adjacent  to  California. 
Additionally,  the  001  considered  InfonMtion  obtained  through  the 
staff-level  meetings  between  MMS  and  the  State  of  California. 

The  MMS  intends  to  meet  with  the  State  of  California  following 
receipt  of  comments  on  this  ANPR.  The  MMS  then  will  consider 
proposing  rules  for  OCS  facilities  in  areas  adjacent  to  California 
and,  based  on  the  comments  received  in  response  to  this  ANPR  and 
Information  available,  will  independently  develop  any  proposed 
rules. 

t 

The  regulatory  framework  in  this  Notice  shows  how  rules  applicable 
to  portions  of  the  OCS  adjacent  to  California  could  be  structured. 
This  framework  is  intended  as  a  reasonable  approach  which  can 
serve  to  provide  a  focus  for  discussion  of  available  alternate  air 
quality  control  strategies.  In  addition  to  many  sections  which 
parallel  the  existing  rules,  the  framework  contains  the  following 
provisions  which  differ  from  the  existing  rules. 

1.  The  framework  deletes  the  distance-based  exemption  fonmilas 
presently  in  30  CFR  250.57-l(d).  The  formulas  are  replaced  with 
allowable  anission  levels  above  which  the  installation  of  best 
available  control  technology  (BACT)  and/or  modeling  of  onshore 
Impacts  are  required.  The  modeling  results  may  require  additional 
controls. 


2.  Exploration  plans  and  development  and  production  plans  may  be 
required  to  show  projected  air  emissions  on  a  dally  basis.  This 
would  identify  peaks  in  emissions  which  might  not  be  revealed  if 
plans  showed  only  annual  estimates  of  emissions.  This  would  be 
needed  to  implement  provisions  In  sections  B. 2(a)(1).  B.2(a)(2)(1), 
B.2(a)(2)(11),  C.3,  and  C.7(b)  of  the  framework  which  Include 
enlsslons  levels  expressed  both  In  terms  of  pounds  per  day  and 
tons  per  year.  Comments  are  solicited  on  the  numerical  level  and 
averaging  time  for  these  quantities  (see  "Oiscussion  and 
Questions"  section).  In  developing  a  proposed  rule,  a  decision 
concerning  the  numerical  values  and  averaging  time  for  these 
quantities  would  take  into  account  the  comments  received  and  other 
available  Information. 

3.  The  framework  requires  an  assessment  of  cumulative  onshore 
impacts  from  any  proposed  facility  which  would  exceed  the  allowable 
anission  levels  for  nitrogen  oxides  (NOx),  sulfur  dioxide  (SO2), 
carbon  monoxide  (CO),  or  total  suspended  particulates  (TSP).  The 
assessment  shall  include  all  nearby  facilities.  A  cumulative  impact 
assessment  is  presently  only  required  if  the  Regional  Director 
determines  that  an  otherwise  exempt  facility  in  combination  with 
other  facilities  would  significantly  affect  an  onshore  area. 


The  results  of  the  cumulative  assessment  in  the  framework  would 
be  compared  to  the  001  significance  levels  to  determine  the  level  of 
control  required.  In  the  existing  regulatory  program,  results  of 
the  assessment  from  an  individual  facility  are  compared  to  the 
significance  levels. 
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4.  The  framework  contains  changes  in  the  volatile  organic 
compound  (VOC)  emission  levels  at  which  requirements  would  be 
imposed  for  BACT  and  for  offsets.  (Offsets  are  reductions  of 
emissions  of  a  pollutant  from  another  source  to  compensate  for 
emissions  from  the  source  being  regulated.) 

5.  The  framework  requires  the  Installation  of  BACT  when 
cumulative  impacts  of  offshore  facilities  exceed  certain  State 
ambient  air  quality  standards  (SAAQS). 

6.  The  framework  requires  the  submission  of  emissions  Inventories 
and  annual  updates  for  all  regulated  pollutants  for  all 
facilities. 

7.  The  framework  requires  lessees  to  notify  the  Regional 
Supervisor  in  the  event  of  malfunction  of  air-pollution-control 
equipment,  including  the  nature  of  the  malfunction  and  the  time 
needed  for  correction.  The  lessee  would  be  required  to  correct 
the  malfunction  within  a  specified  time. 

Two  other  proposals  are  being  considered  but  are  not  Included  in 
the  framework.  These  proposals  are  discussed  in  this  section,  and 
comments  on  the  questions  in  the  "Discussion  and  Questions" 
section  are  solicited. 

1.  One  proposal  Involves  the  use  of  the  onshore  State 
Implementation  Plan  (SIP)  tracking  process  to  monitor  the  growth 
of  basinwide  air  emission  inventories.  This  proposal  clarifies 
and  formalizes  an  existing  provision  in  the  001  air  quality  rules 


by  which  the  State  can  request  data  for  OCS  facilities  it  believes 
are  Impacting  onshore  air  quality  or  for  which  emission  inventory 
data  are  required  by  the  State  agency.  Under  the  SIP,  California 
onshore  air  quality  agencies  keep  a  current  Inventory  of  all 
emission  sources  for  each  pollutant.  When  additional  emission 
reductions  of  a  particular  pollutant  are  deemed  necessary,  a  cost- 
effectiveness  analysis  Is  conducted.  This  analysis  ranks  the 
sources  of  the  pollutant  as  to  the  cost  per  pound  of  pollution 
reduced.  Additional  controls  may  be  required  for  the  classes  of 
sources  that  can  most  effectively  reduce  emissions  until  the 
desired  reductions  are  realized. 

Under  this  proposal,  OCS  sources  would  be  included  In  this 
Inventory.  If  It  is  determined  that  reductions  of  emissions  from 
this  class  of  sources  were  one  of  the  more  cost-effective  means  to 
reduce  basinwide  emissions  of  a  particular  pollutant,  the  MMS 
would  be  requested  to  require  OCS  facilities  to  apply  the 
Identified  control  technology.  The  MMS  would  assess  whether  the 
requirement  was  Justified  and.  If  so,  would  proceed  with 
rulemaking  and  solicit  public  comment. 

2.  The  other  proposal  is  the  inclusion  of  a  regulatory  provision 
for  NOx  emission  offsets.  The  DOI  seeks  cooments  on  a  control 
strategy  Involving  the  acquisition  of  emission  offsets  after  the 
Installation  of  BACT. 

In  the  past  few  years,  considerable  study  has  been  performed,  and 
a  number  of  computer  modeling  analyses  have  been  completed  to    ' 
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assess  the  role  of  NOx  as  a  precursor  in  the  formation  of  ozone. 
Although  NOx  ^^^   1o"9  been  accepted  as  a  necessary  reactant  for 
ozone  formation.  Its  exact  role  has  not  been  delineated,  espe- 
cially regarding  satisfactory  NOx  control  strategies  for  ozone 
mitigation.  The  key  relationship  appears  to  be  the  ratio  of 
hydrocarbons  to  NOx.  The  MMS  Is  presently  participating  with 
State  of  California,  the  U.S.  Environmental  Protection  Agency  (EPA), 
and  the  counties  of  Ventura  and  Santa  Barbara  In  a  modeling  study  to 
better  understand  the  role  of  NOx  ^n  ^^^  formation  of  ozone  and  to 
quantify  the  Incremental  contribution  of  emissions  from  OCS 
facilities  on  onshore  ozone  concentrations.  A  Joint  Interagency 
Modeling  Study  is  being  conducted  for  the  Santa  Barbara  Channel  area. 
Th«  study  will  be  completed  In  the  fall  1985.  The  results  will  be 
available  for  use  in  formulating  the  proposed  rule  and,  along  with 
other  existing  information,  will  be  used  to  evaluate  and  possibly 
modify  the  control  strategies  concerning  NOx  emissions. 

The  "Discussion  and  Questions"  section  requests  comments  on  offset 
requirements  for  NOx  emissions.  An  approach  under  consideration 
includes  the  following  three-step  process: 

1.  After  the  application  of  BACT,  lessees  of  nontemporary 
facilities  that  affect  ozone  nonattainment  areas  would  compare  the 
level  of  remaining  NOx  emissions  with  emission  level  F  ■  550  pounds 
per  day  (or  100  tons  per  year). 

2.  If  the  maximum  controlled  emissions  are  greater  than  F, 
additional  reductions  In  NOx  emissions  would  be  required  through  the 


application  of  additional  emission  controls  or  through  the 
acquisition  of  the  following  offshore  or  onshore  emission  offsets 
until  the  net  level  of  NOx  emissions  after  mitigation  by  these 
additional  controls  or  offsets  is  zero.  Maximum  offsets  must  be 
obtained  through  the  first  offset  option  before  successive  options 
could  be  utilized.     I 

a.  Traditional  Offsets.  These  offsets  involve  similar  or 
other  industrial  sources  that  emit  NOx  and  can  be  controlled  with 
available  emission  reduction  technology  or  are  shut  down 
permanently.  These  reductions  would  be  obtained  in  a  ratio  of  1:1 
for  sources  In  the  county  or  air-pollution-control  district 
inwnediately  affected  (Impacted)  by  the  lessee's  facility  or  in  a 
ratio  of  2:1  for  an  adjacent  air  basin,  county,  or  air-pollution- 
control  district  to  the  area  iimediately  affected  by  the  facility. 
Maximum  offsets  would  first  have  to  be  obtained  In  the  district 
1nm«d1ately  affected  by  the  facility  before  additional  offsets 
were  obtained  in  the  adjacent  district. 

b.  Innovative  Technology.  The  lessee  may  Install  control 
technology  which  is  determined  by  the  Regional  Supervisor  to  be 
innovative  technology-control  technology  which  is  technologically 
more  effective  than  BACT  but  is  unproven  and  may  not  have  been 
used  in  similar  applications  either  offshore  or  onshore.  If  such 
technology  does  not  perform  satisfactorily,  the  lessee  may,  with 
approval  of  the  Regional  Supervisor,  remove  it  after  a  reasonable 
period  of  use  and  would  not  have  to  secure  equivalent  emission 
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practicable,  apply  the  maximum  practicable  level  of  control  to  any 
onshore  facilities  the  lessee  owns  or  operates  in  the  area  where 
offsets  would  be  obtained,  and  must  make  all  reasonable  efforts  to 
obtain  offsets  from  third-party  sources.  Comments  are  requested 
on  whether  such  an  approach  should  be  pursued.  Comments  are  also 
solicited  on  the  existing  authority  of  California  to  collect  such 
funds  and  administer  this  program. 

Framework  Under  Consideration  for  Revised  Rules 

A.  Definitions. 

"Air  pollutant*  means  any  airborne  agent  or  combination  of  agents 
for  which  the  EPA  has  established  national  primary  or  secondary 
ambient  air-quality  standards  pursuant  to  section  109  of  the  Clean 
Air  Act. 

"Attainment  area"  means,  for  any  air  pollutant,  an  area  which  is 
shown  by  monitored  data  or  which  Is  calculated  by  air-quality 
modeling  (or  other  methods  determined  by  the  Administrator  of  EPA 
to  be  reliable)  not  to  exceed  any  primary  or  secondary  ambient 
air-quality  standard  established  by  EPA. 

"Best  available  control  technology"  means  any  emission  reduction 
achieved  through  the  application  of  processes,  systems,  and 
techniques  for  the  control  of  each  air  pollutant.  The  BACT  is 
based  on  the  maximum  degree  of  reduction  for  each  air  pollutant 
subject  to  regulation,  taking  into  account  energy,  environmental 
and  economic  Impacts,  and  other  costs.  The  Regional  Supervisor 


offsets  that  would  have  been  realized  by  the  use  of  the  innovative 
control  technology. 

c.  Nontraditional  Control  Strategies.  These  strategies 
would  Include  the  nontraditional  emission  offsets  such  as  the 
purchase  and  operation  of  buses,  conversions  of  vehicle  fleets  to 
alternate  energy  uses  (such  as  methanol  or  propane  cars  where 
gasoline  is  presently  used),  or  the  development' of  effective  car- 
pooling  or  van-pooling  programs.  Other  nontraditional  control 
strategies  could  be  suggested  by  the  lessee. 

I 

d.  Interpol lutant  Offset.  The  lessee  may  provide  offsets  by 
reducing  emissions  of  a  pollutant  other  than  that  emitted  from  the 
facility  if  the  offsetting  pollutant  and  the  emitted  pollutant  are 
precursors  of  the  same  secondary  pollutant.  Such  Interpol lutant 
offsets  shall  be  at  a  ratio  reflecting  the  relationship  of  each 
precursor  to  the  secondary  pollutant. 

3.  If  sufficient  emission  offsets  cannot  be  acquired,  the  lessee 
would  be  assessed  a  one-time  fee.  This  fee  would  be  based  on  the 
cost  of  applying  BACT  to  similar  sources  in  California  that  were 
recently  controlled  or  would  be  the  next  sources  to  be  controlled. 
The  fee  would  be  placed  in  a  fund  administered  by  the  State  and 
local  air  pollution  control  agencies.  The  agencies  would  use  the 
fund  to  finance  projects  which  would  result  in  reductions  in 
levels  of  the  same  pollutant  for  which  offsets  were  originally 
required.  Before  this  provision  can  be  invoked,  the  lessee  shall 
control  emissions  from  the  proposed  facility  to  the  maximum  extent 
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will  approve  what  constitutes  BACT  on  a  case-by-case  basis.  The 
BACT  does  not  include  the  use  of  emission  offsets. 

•^mission  offsets'  means  emission  reductions  obtained  from 
facilities  or  emission  sources,  either  onshore  or  offshore,  other 
than  the  facility  or  facilities  covered  by  the  proposed  explora- 
tion plan  or  development  and  production  plan.  Emission  offsets 
must  be  permanent,  enforceable,  real,  surplus,  quantifiable,  and 
contemporaneous. 

-Facility"  means  any  installation  or  device  permanently  or 
temporarily  attached  to  the  seabed  of  the  OCS  which  is  used  for 
exploration,  development,  or  production  activities  and  which  emits 
or  has  the  potential  to  emit  any  air  pollutant  from  one  or  more 
sources.  During  production,  multiple  installations  or  devices 
will  be  considered  to  be  a  single  facility  If  the  installations  or 
devices  are  directly  related  to  the  production  of  oil  or  gas  at  a 
single  site.  Any  vessel  used  to  transfer  production  from  an 
offshore  facility  shall  be  considered  part  of  the  facility  while 
physically  attached  to  the  facility.  Any  vessel  used  to  transfer 
supplies  or  personnel  shall  be  considered  part  of  the  facility 
while  located  at  the  facility. 

•Mobile  drilling  vessel"  means  any  nonpermanent  drilling  platform 
used  for  the  drilling  of  exploration  or  development  of  wells. 
These  Include  jack-up  drilling  rigs,  semlsubmersible  platforms,  or 
dynamically  positioned  drillships. 


"Modified  fa:11ity"  means  any  physical  change  in  the  method  of 
operation  or  addition  to  an  existing  facility  or  any  change  In 
hours  of  operation  or  production  rate  which  could  change  air- 
pollutant  emissions  from  that  facility. 

•Nonattalnment  area"  means,  for  any  air  pollutant,  an  area  which 
is  shown  by  monitored  data  or  which  is  calculated  by  air-quality 
modeling  (or  other  methods  determined  by  the  Administrator  of  EPA 
to  be  reliable)  to  exceed  any  primary  or  secondary  ambient  air- 
quality  standard  established  by  EPA. 


•Projected  emissions"  means  emissions  that  are  forecasted  to  be 
released  from  a  source  or  sources.  Emissions  are  calculated  based 
on  the  maximum  design  rate  of  the  equipment,  operated  at  24  hours 
per  day  and  365  days  per  year,  unless  the  lessee  accepts 
conditions  which  limit  the  operational  level  of  the  equipment 
and/or  installs  and  operates  emission-control  equipment. 

"Revised  plan"  means  any  exploration  plan  or  development  and 
production  plan  that  includes  new  sources  of  air  pollutants, 
increases  from  existing  sources,  or  changes  in  operations 
including  location,  scope,  or  level. 

•Source"  means  an  emission  point  Including  points  emitting 
fugitive  emissions.  Several  sources  may  be  included  within  a 
single  facility  (on  which  all  analyses  are  based). 

"State  Implementation  Plan"  means  a  plan  submitted  to  and  approved 
by  the  EPA,  pursuant  to  section  110  of  the  Clean  Air  Act,  which 
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provides  for  the  Implententatlon,  maintenance,  and  enforcement  of 
the  national  primary  and  secondary  ambient  air-quality  standards 
within  a  State. 

■Temporary"  means  activities  which  are  conducted  In  one  location 
for  less  than  3  years. 

"Volatile  organic  compound,"  as  specified  by  EPA,  means  any 
reactive  organic  compound  which  is  emitted  to  the  atmosphere  as  a 
vapor . 

B.  Environmental  Information  -  Exploration  Plan  and  Development 
and  Production  Plans. 

B.l.  For  activities  (including  onshore  activities  and  those 
within  3  Miles  of  the  coastline)  which  are  directly  associated 
with  a  proposed  OCS  facility,  the  lessee  shall  provide  information 
on  each  source  of  air  pollutant,  listing  the  source,  location  of 
each  source,  chemical  composition  and  quantity  of  air  pollutants, 
and  daily  histogram  of  emissions  (in  pounds). 

8.2. 

B.2(a).  For  each  proposed  new  or  modified  OCS  facility,  the 
lessee  shall  submit  projected  emissions  for  each  year  of  operation 
and  the  bases  for  all  calculations  including  the  following: 

(1)  For  each  source— the  description  of  the  source,  total 
annual  amount  of  each  air  pollutant  emitted  in  tons,  maximum  dally 


emission  of  each  air  pollutant  in  pounds,  and  daily  histogram  of 
emissions  in  pounds; 

(2)(1)  For  each  proposed  facility— the  description  of  the 
facility,  total  annual  amount  of  each  air  pollutant  emitted  in 
tons,  maximum  daily  total  emissions  of  each  air  pollutant  in 
pounds,  and  daily  histogram  of  total  facility  emissions  by  air 
pollutant  in  pounds; 


(2)(11)  For  a  modified  facility— the  total  annual  amount  of 
each  air  pollutant  emitted  showing  the  original  emission  levels, 
new  emission  levels,  and  the  incremental  changes  in  tons;  maximum 
daily  emissions  of  each  pollutant  in  pounds,  and  daily  histogram 
of  emissions  in  pounds; 

(3)  A  detailed  description  of  all  processes,  process 
equipment,  and  storage  units  that  directly  result  in  emission  of 
air  pollutants; 

(4)  Information  on  the  type,  amount,  and  specifications  of 
fuels  to  be  burned; 


(5)  A  schematic  drawing  which  identifies  the  location  and 
elevation  of  each  source  on  the  facility; 


B1SSl( 


(6)  If  projected  emissions  are  based  on  the  use  of  emission- 
reduction-control  technology,  a  description  of  the  control? 
providing  the  information  required  in  section  B. 2(b) (5);  and 
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(7)  If  a  mobile  drilling  vessel  has  been  described  in  an 
earlier  plan,  a  reference  to  the  information  in  that  plan 
pertaining  to  sections  B.2(a)(l).  B.2(a)(2)(i).  8.2(a)(3). 
.B.2(a)(4).  B.2(a)(5).  and  B.2(a)(6).  If  the  drilling  vessel  has 
been  modified  from  an  earlier  plan,  the  information  required  for  a 
modified  facility  Is  in  section  B.2(a)(2)(ii). 

B.2(b).  For  each  new  or  revised  facility,  the  lessee  shall  review 
the  requirements  of  section  C  and  submit  those  items  listed  below 
that  are  needed  to  make  the  appropriate  findings  in  section  C. 

(1)  The  information  shall  Include  the  distance  of  each 
proposed  facility  from  the  mean  higher  high  water  mark  of 
California. 

(2)  The  information  shall  include  the  model  or  models  used  to 
determine  the  effect  on  the  onshore  air  quality  due  to  emissions 
from  each  facility  and  from  other  facilities  specified  by  the 
Regional  Supervisor  and  the  results  obtained  through  the  use  of 
the  model  or  models.  The  lessee  shall  use  models  approved  for  use 
by  the  Director. 

(3)  The  Information  shall  include  meteorological  information 
most  representative  of  the  location  of  the  proposed  facility  and 
source  and  meteorological  data  required  by  the  model  or  models 
used,  stating  the  bases  for  the  information  and  data  selected. 

(4)  The  information  shall  include  the  air  quality  status  of 
any  onshore  air-pollution-control  district  where  the  air  quality 


is  significantly  affected  by  the  projected  emissions  from  each 
facility  proposed  in  the  plan  and  onshore  areas  adjacent  to  these 
areas.  The  area  shall  be  classified  as  nonattainment,  attainment, 
or  unclassified.  The  lessee  shall  list  the  status  of  each  area 
with  respect  to  the  applicable  NAAQS  by  air  pollutant.  Federal 
prevention  of  significant  deterioration  (PSD)  class  of  attainment 
areas,  background  PSD  pollutant  level,  and  air-pollution-control 
agency  whose  jurisdiction  covers  the  area  identified.  The  area 
also  shall  be  classified  with  regard  to  attaining  or  exceeding  the 
California  ambient  air-quality  standard  for  nitrogen  dioxide  (NO2) 
and  ozone  (O3). 

(5)  The  information  shall  Include  the  emission-reduction- 
control  technology  available  to  reduce  any  pollutant  emissions 
requiring  reductions,  as  required  in  sections  C.6  and  C.7,  listing 
the  source,  pollutant  controlled,  emission  control  technology, 
amount  of  emissions  reduction  achieved,  cost  of  the  control 
technology,  energy,  environmental  and  economic  impacts  of  the 
control  technology,  other  applications  of  the  control  technology 
(onshore  and  offshore),  and  system  used  to  monitor  resulting 
emissions.  If  applicable,  the  lessee  shall  indicate  which 
onission-reduction-control  technology  the  lessee  believes 
constitutes  BACT  and  the  basis  for  that  opinion. 

(6)  The  information  shall  include  the  ownership  of  the 
offshore  and  onshore  source  or  sources  of  offsets  and  the  amount 
of  reduction  obtainable  from  each  source  of  offsets.  The  lessee 
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shall  provide  Information  showing  the  location  of  offsets,  type  of 
controls  employed,  any  written  agreements  or  contracts  entered 
into  by  the  lessee  to  obtain  rights  to  those  reductions,  and  the 
means.  Including  revised  permit  conditions,  by  which  the 
reductions  will  be  enforced. 

C.  Air  Quality  Review, 

C.l.  Wew  Plans.  All  new  exploration  plans  and  development  and 
production  plans  shall  Include  the  Information  required  to  make 
the  applicable  findings  under  sections  C.3  through  C.12. 

C.2.  Revised  Plan.  All  revised  exploration  plans  and  development 
and  production  plaps  that  Include  new  sources  of  air  pollutants  or 
Increases  In  emission  rates  from  sources  described  in  the  original 
plans  shall  Include  all  the  Information  required  to  make  the 
applicable  findings  under  sections  C.3  through  C.12. 

C.3.  Exemption  From  Air  Quality  Review.  Except  as  provided  for 
in  section  C.13,  a  facility  described  in  a  new  or  revised 
exploration  pUi  or  development  and  production  plan  Is  exempt  from 
the  requirements  In  sections  C.4  through  C.12  if,  for  each  air 
pollutant  calculated  in  section  B.2(a)(l},  the  highest  daily  (or 
highest  annual)  emission  level  is  less  than  or  equal  to  the 
emission  levels  "E"  contained  in  Table  1.  Column  B  (Column  C). 
(Two  sets  of  levels  are  presented  for  discussion  purposes.  See 
"Discussion  and  Questions"  section.) 


Table  1 
Emission  Levels 


A. 

Pollutant 

Nitrogen  oxides  (NOx)* 

Sulfur  dioxide  (SOa) 

Total  suspended  particulates 
(TSP) 

Carbon  monoxide  (CO) 

Volatile  organic  compounds 
(VOC) 


B.  C. 

Emission  Level  (E)  Emission  Level  (E) 
150  pounds/day     100  tons/year 


150  pounds/day 
150  pounds/day 

550  pounds /day 
150  pounds/day 


100  tons/year 
100  tons/year 

250  tons/year 
100  tons/year 


*  NOx  consist  of  nitrous  oxide  (NO)  and  nitrogen  dioxide  (NO2). 

0.4.  NOx  BACT  Controls.  If  the  amount  of  NOx  emissions  is 
greater  than  the  emission  level  E,  the  emissions  shall  be  reduced 
through  the  application  of  BACT.  The  emissions,  as  reduced,  will 
be  evaluated  under  section  C,S. 


C.5.  Evaluation  of  Onshore  Ambient  Air-Quality  Impacts— Non-VOC 
Air  Pollutants.  For  a  facility  not  exempt  under  section  C.3,  the 
lessee  shall  use  an  approved  air-quality  model  to  determine 
whether  projected  emissions  of  non-VOC  air  pollutants  from  the 
proposed  facility  in  combination  with  other  OCS  facilities 
specified  by  the  Regional  Supervisor  result  cumulatively  in  an 
onshore  ambient  air  concentration  above  the  significance  levels 
listed  in  Table  2. 
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Table  2. 


Significance  Levels  (ug/m3)*  for  Pollutants 


Air 
pollutant 


mi 

CO 


Averaging  time 


Annual 


24  hours  8  hours   3  hours   I  hour 


1 
1 
1 


S 


500 


2.000 


*ug/m3  -  micrograms  per  cubic  meter. 


C.6.  Significance  Determinations  and  Controls  for  Non-VOC  Air 
Pollutants.  The  projected  anissions  from  any  facility  except  a 
temporary  facility  which  In  combination  with  emissions  from  nearby 
facilities  result  in  an  onshore  ambient  air  concentration  above 
the  significance  level  listed  In  Table  2  or  that  are  identified  as 
significant  by  section  C.13  shall  be  deemed  to  significantly 
affect  the  air  quality  of  the  onshore  area  for  that  air  pollutant 
and  shall  be  controlled  as  follows: 

C.6(a).  Nonattalnraent  Onshore  Areas.  The  projected  emissions  of 
any  air  pollutant  which  significantly  affect  the  air  quality  of  a 
nonattainment  area  shall  be  fully  reduced.  (The  net  level  of 
emissions  shall  be  zero.)  This  shall  be  done  through  the 
application  of  8ACT  and.  If  additional  reductions  are  necessary. 


through  the  application  of  additional  (non-BACT)  emission  controls 
and/or  through  the  acquisition  of  offshore  or  onshore  offsets. 

C.6(b).  Attainment  or  Unclassified  Onshore  Areas. 

C. 6(b)(1).  The  projected  emissions  of  any  air  pollutant  which 
significantly  affect  the  air  quality  of  an  attainment  or 
unclassified  area  shall  be  reduced  through  the  application  of 
BACT. 


C.6(b)(2).  Except  for  temporary  facilities,  the  lessee  shall  use 
an  approved  air-quality  model  to  demonstrate  that  the  onshore 
Impacts  from  TSP  and  SO2  emissions  that  remain  after  the 
application  of  BACT  will  not  exceed  the  available  Increments  of 
the  maximum  allowable  increases  listed  in  Table  3. 
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Table  3 
Maxlinum  Allowable  Increases 

{ug/m3) 

PSO  cl 
air  po 

ass  and 

llutant 

Annu 

Averaging  time 

al  mean^ 

24-hour 
maximum 

3-hour 
maximum 

Class  I: 

TSP 

S 

10 

S02 

2 

s 

25 

Class  II: 

i 

TSP 

It 

V 

S02   . 

20 

91 

512 

Class  III: 

TSP 

V 

75 

SO2 

40 

182 

700 

iFor  TSP  - 

geonetrlc. 

For 

SO2  -  arithmetic. 

C'.6(b)(3).  For  any  period  other  than  annual,  the  applicable 
maximum  allowable  increase  may  be  exceeded  during  one  such  period 
in  any  air-pollution-control  air  basin.  If  the  maximum  allowable 
increases  are  exceeded  beyond  this  limitation,  the  lessee  shall 
apply  whatever  additional  emission  controls  are  necessary  to 
reduce  or  offset  the  remaining  emissions  of  TSP  or  SO?  so  that 
concentrations  in  the  onshore  ambient  air  of  an  attainment  or 
unclassified  area  do  not  exceed  the  maximum  allowable  Increases. 


C.7.  Significance  Determination  and  Controls  for  VOC  Emissions. 
The  projected  emissions  of  VOC  from  any  facility  which  are  not 
exempt  under  section  C.3  for  that  air  pollutant  or  that  are 
identified  as  significant  by  section  C.I3  shall  be  deemed  to 
significantly  affect  the  air  quality  of  the  onshore  area  for  ozone 
and  shall  be  controlled  according  to  the  following  provisions: 

C.7(a).  The  projected  emissions  of  VOC  from  any  facility,  "which 
exceed  E  (see  Table  1)  sha^l  reduce  the  emissions  through  the 
application  of  BACT. 

C.7(b).  Nonattainment  Onshore  Areas.  After  the  application  of 
BACT,  lessees  of  facilities,  except  temporary  facilities,  that 
affect  nonattainment  onshore  areas  for  ozone  shall  compare  the 
level  of  controlled  VOC  emissions  with  emission  level  F  *  550  pounds 
per  day  (100  tons/year  is  an  alternative  level  presented  for 
discussion  purposes).  If  the  controlled  emissions  are  greater 
than  F,  additional  reductions  of  VOC  emissions  shall  be  applied 
through  the  application  of  additional  (non-BACT)  emission  controls 
or  through  the  acquisition  of  offshore  or  onshore  emission  offsets 
until  the  net  level  of  VOC  emissions  after  mitigation  by  these 
additional  controls  or  offsets  is  zero. 

C.8.  Protection  of  National  Ambient  Air  Quality  Standards  (NAAQS). 

C.8(a).  Except  for  temporary  facilities,  the  lessee  shall  provide 
an  evaluation  of  the  onshore  impacts  of  facility  emissions  in 
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combination  with  emissions  from  nearby  OCS  facilities  specified  by 
the  Regional  Supervisor  on  the  applicable  NAAQS. 

C.8(b).  If  any  NAAQS  Is  projected  to  be  exceeded,  reductions  in  the 
•iissions  of  the  contributing  pollutant  are  required  through  the 
application  of  emission  controls  or  through  the  acquisition  of 
offshore  or  onshore  emission  offsets  sufficient  to  ensure  that  the 
NAAQS  will  not  be  exceeded. 

C.9.  Protection  of  California  SAAQS. 

C.9(a).  The  lessee  shall  determine  the  cumulative  impacts  of  the 
proposed  facility  and  other  OCS  facilities  specified  by  the  Regional 
Supervisor  on  the  SAAQS  listed  in  Table  4. 


Table  4 
California  State  Ambient  Air  Quality  Standards 


Air  Pollutant 
"02 
Oxidants 


Averaging  Time 
1  hour 
1  hour 


Standard 

470  ug/m3 

.10  parts  per 
million 


C.9(b).  If  the  SAAQS  for  NO;  is  projected  to  be  exceeded,  the 
lessee  shall  install  BACT  for  NOx  emissions. 

C.9(c).  If  the  SAAQS  for  oxidants  is  projected  to  be  exceeded, 
the  lessee  shall  install  BACT  for  VOC  emissions. 


CIO.  Multiple  Onshore  Affected  Areas. 

C. 10(a).  If  projected  Ulsslons  from  a  facility  significantly 
affect  the  onshore  air  quality  of  both  a  nonattainment  and  either 
an  attainment  or  an  unclassified  area,  the  regulatory  requirements 
applicable  to  projected  emissions  significantly  affecting  a 
nonattainment  area  shall  apply. 


C. 10(b).  If  projected  emissions  from  a  facility  significantly 
affect  the  onshore  air  quality  of  more  than  one  PSD  class  of 
attainment  area  (described  in  section  C.6(b)(2)),  the  lessee  shall 
reduce  projected  emissions  to  meet  the  requirements  specified  for 
the  wst  restrictive  PSD  class  affected. 

C.ll.  Controls  Required  on  Temporary  Facilities.  The  lessee 
shall  apply  BACT  to  reduce  projected  emissions  of  any  air 
pollutant  from  a  temporary  facility  which  significantly  affect  the 
air  quality  of  an  onshore  area  of  a  State.  Emission  offsets  will 
not  be  required  for  temporary  facilities. 

C.12.  Emission  Offsets.  When  emission  offsets  are  required,  the 
lessee  shall  demonstrate  the  following:  (a)  The  emission  offsets 
are  equivalent  in  nature  and  quantity  (in  a  ratio  of  1:1)  to  the 
projected  emissions  that  must  be  reduced  after  the  application  of 
BACT;  (b)  A  binding  conmitment  exists  between  the  lessee  and  the 
owner  or  owners  of  the  source  or  sources  from  which  the  offsets 
are  obtained;  (c)  The  appropriate  air-quality-control  agency  has 
been  notified  to  place  appropriate  conditions  on  the  source  or 
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sources  of  emission  offsets  to  ensure  that  the  offsets  are  real, 
surplus,  permanent,  quantifiable,  enforceable,  and 
contemporaneous;  and  (d)  The  required  offsets  come  from  sources 
within  an  air  quality  control  district  significantly  affected  by 
the  lessee's  OCS  operations.  (Also,  see  the  "Background"  and 
"Discussion  and  Questions"  sections  for  an  option  for  NOx  offsets 
for  ozone  mitigation.) 

C.13.  Review  of  Facilities  with  Emissions  Below  the  Emission 
Level.  If  during  the  review  of  a  new  or  revised  exploration  plan 
or  development  and  production  plan  the  Regional  Supervisor 
determines  or  an  affected  State  submits  information  to  the 
Regional  Supervisor  which  demonstrates,  in  the  judgment  of  the 
Regional  Supervisor,  that  projected  emissions  from  an  otherwise 
exempt  facility  will,  either  individually  or  in  combination  with 
other  facilities  In  the  area,  significantly  affect  (as  defined  In 
sections  C.6  and  C.7)  the  air  quality  of  an  onshore  area,  then  the 
Regional  Supervisor  shall  require  the  lessee  to  submit  additional 
information  to  determine  whether  emission-control  measures  are 
necessary.  The  lessee  shall  be  given  the  opportunity  to  present 
information  to  the  Regional  Supervisor  which  demonstrates  that  the 
exempt  facility  Is  not  significantly  affecting  the  air  quality  of 
an  onshore  area  of  the  State.  If  the  Regional  Supervisor 
determines,  after  taking  into  account  any  new  Information,  that 
the  projected  emissions  will  significantly  affect  the  air  quality 
of  an  onshore  area,  the  lessee  shall  comply  with  sections  C.5 
through  C.12. 


C.14.  Emission  Monitoring  Requirements. 

C. 14(a).  All  lessees  shall  monitor  emissions  from  each  facility 
in  a  manner  approved  or  prescribed  by  the  Regional  Supervisor. 
The  lessee  shall  submit  these  emissions  data  of  each  pollutant 
every  month  in  a  manner  and  form  approved  by  the  Regional 
Supervisor. 

C. 14(b).  The  lessees  of  all  facilities  shall  submit  an  inventory 
of  all  air  pollutant  emissions  for  their  facilities.  This 
Inventory  shall  be  updated  every  year  on  a  time  schedule  set  by 
the  Regional  Supervisor. 

C.15.  Collection  of  Meteorological  Data.  The  Regional  Supervisor 
may  require  the  lessee  to  collect  and  submit  meteorological  data 
from  a  facility  for  a  period  of  time  and  in  a  manner  approved  by 
the  Regional  Supervisor.! 

C.16.  Upset  Condition. 

C. 16(a)  If  the  a1r-po11ution-contro1  equipment  falls  to  operate 
properly,  the  lessee  shall  notify  the  Regional  Supervisor  within 
48  hours  of  Initial  malfunction.  The  notification  shall  include 
the  following: 

1.  Time  of  initial  equipment  malfunction, 

2.  Equipment  involved, 

3.  Location  of  equipment, 

4.  Cause  or  probable  cause. 


OS 
en 


*»1 
a 

a. 
a 


a 

00 


< 

en 
p 

z 

o 


o 

3 
» 

a 
c 

09 

•IS 


CO 
09 


o 
•o 

o 

CD 

CD 
O. 

50 

5* 

QD 


5.  Time  needed  to  correct  the  malfunction,  and 

6.  Assessment  of  risk  to  life,  property,  public  health,  or 
environment  if  a  shutdown  were  to  be  Initiated  or  If  no 
shutdown  were  to  be  initiated. 

C. 16(b).  The  pollution-emitting  equipment  shall  be  shut  down 
within  96  hours  of  Initial  malfunction  unless  the  Regional 
Supervisor  has  issued  a  variance. 

C. 16(c).  If  the  equipment  malfunction  requires  more  than  24  hours 
to  correct,  the  Regional  Supervisor  may  Issue  a  variance 
containing  a  schedule  of  increments  of  progress  towards  correction 
of  the  malfunction.  The  lessee  shall  comply  with  the  variance  and 
shall  use  good  engineering  and  management  practices  to  reduce 
missions  during  the  period  of  the  variance. 

C.17.  Inspection  of  Facilities  and  Enforcement.  Lessees  shall  be 
required  to  submit  a  plan  for  monitoring  the  effectiveness  of 
installed  air-pollution-control  systems.  The  Regional  Supervisor 
shall  review  the  plan  to  determine  whether  It  is  appropriate  for 
determining  compliance  with  applicable  air-quality  regulations  and 
permit  conditions.  Whenever  the  Regional  Supervisor  finds,  that 
the  lessee(s)  is  not  in  compliance  with  applicable  air-quality 
regulations  and/or  permit  conditions,  the  provisions  of  30  CFR  250.80 
shall  be  applied. 


Discussion  and  Questions 

The  MMS  wishes  to  obtain  Information  on  each  part  of  this 

framework  and  on  whether  alternatives  are  desirable.  For  each 

part,  the  MMS  solicits  conments  on  the  (a)  need  for  the 

requirement,  (b)  economic  cost  of  the  requirement  or  the  suggested 

alternative,  (c)  environmental  benefit  (Including  information 

supported  by  computer  modeling  to  assess  onshore  air-quality 

impacts  from  residual  emissions),  (d)  feasibility  of  the  approach, 

(e)  reasonable  alternatives,  (f)  experience  with  similar 

requirements  (or  the  suggested  alternatives),  and  (g)  incremental 

benefits  to  onshore  air  quality  above  those  achieved  by  the 

existing  DOI  air-quality  rules.  Although  conments  are  solicited 

for  all  parts  of  the  framework,  the  MMS  wishes  to  obtain 

Information  especially  pertaining  to  the  following  aspects  of  the 

framework.  Supporting  documentation  is  requested  as  appropriate. 

Documents  known  to  be  reasonably  available  to  the  MMS  need  not  be 

attached  but  may  be  incorporated  by  reference. 

I 
1.  What  air  pollutants  s*»ould  be  addressed?  For  each  air 

pollutant,  what  is  the  present  effect  of  offshore  facilities  on 

onshore  air  quality? 


2.  Are  the  suggested  definitions  appropriate?  What  definitions 
do  other  air-pollution-control  agencies  use?  Should  a(n) 
facility,  attainment  area,  nonattainment  area,  and  temporary 
activity  be  defined?  Should  multiple  platforms  be  defined  as  one 
facility  or  as  separate  facilities? 
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3.  The  present  rules  and  the  proposed  framework  require  that 
temporary  facilities  only  apply  BACT  if  they  require  controls  and 
do  not  require  offsets  if  they  impact  a  nonattainment  area. 
Should  temporary  facilities  be  treated  in  a  similar  manner  to 
permanent  facilities?  If  the  same  regulatory  approach  as 
contained  in  the  framework  for  nontemporary  facilities  is  applied 
to  temporary  facilities,  how  many  temporary  facilities  would  be 
required  to  install  controls  and  obtain  emission  offsets?  What 
are  the  costs  for  the  controls  and  offsets?  How  should  the  shbrt- 
term  nature  of  these  activities  be  considered  if  offsets  need  to 
be  obtained?  How  are  temporary  activities  defined  and  treated 
onshore?  How  should  temporary  facilities  be  regulated  when  they 
are  predicted  to  contribute  to  the  violations  of  ambient  air- 
quality  standards? 

4.  Section  8.2  defines  the  information  required  for  submission. 
Should  additional  or  less  Information  be  required  for  submissions? 

5.  A  change  under  consideration  from  the  existing  regulatory 
program  would  replace  the  emission  exemption  formulas  with 
emission  levels  stated  In  either  pounds  per  day  or  tons  per  year 
(both  options  are  under  consideration).  Should  the  present  review 
process  be  maintained  or  replaced  by  the  emission  levels?  What 
would  be  the  appropriate  emission  level  and  averaging  time  to 
require  the  use  of  BACT  or  the  acquisition  of  emission  offsets? 
What  would  be  the  effect  on  the  onshore  air  quality  If  the 
suggested  approach  in  the  framework  was  adopted?  What  are  the 


costs  associated  with  the  emission  level  suggested  by  the 
reviewer? 

The  highest  daily  emissions  of  a  particular  pollutant  would  be 
compared  with  the  proposed  emission  levels.  What  is  the 
appropriate  averaging  time  for  emissions?  Should  "highest  daily 
emissions"  be  retained  or  be  replaced  with  another  measure  such  as 
"average  daily  emissions"?  What  Is  the  justification  for  the 
recommended  averaging  timeframe? 

6.  A  change  Is  outlined  that  would  require  lessees  of  all 
facilities,  both  exploration  and  development  and  production,  to 
perform  air  quality  modeling  that  would  Include  nearby  OCS 
facilities  In  a  cumulative  assessment  of  onshore  air  quality 
Impacts.  Assuming  the  approach  presented  in  section  C.5  is  used, 
what  criteria  should  be  used  to  determine  (1)  what  and  (2)  how 
"other  facilities"  should  be  Included  in  the  cumulative  impacts 
assessment?  Should  cumulative  modeling  be  required  for  inert 
pollutants,  photochemical  pollutants,  exploration  activities,  and 
development  and  production  activities?  For  each  category,  comment 
on  the  feasibility  of  modeling  and  the  appropriateness  of  the 
modeling  results.  If  there  are  other  types  of  evaluations  that 
would  provide  the  information  necessary  for  decisions  on  the  need 
for  controls,  what  are  the  benefits  and  disadvantages,  including 
accuracy  and  costs,  of  these  other  methods? 

! 

7.  Which  areas  adjacent  to  California  should  be  covered  by  a 
revised  rule? 
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8.  If  more  stringent  requirements  than  the  existing  001  rules 
were  to  be  adopted,  should  these  requirements  be  written  to 
provide  for  more  reductions  from  a  few  of  the  largest  facilities 
or  to  provide  for  lesser  reductions  from  a  larger  number  of 
facilities?  '    ,  ! 

9.  If  new  air-quality  regulations  are  adopted  for  portions  of  the 
OCS  adjacent  to  California,  when  should  the  new  requirements  be 
effective?  How  should  MMS  treat  those  facilities  approved  between 
June  2,  1980,  and  the  effective  date  of  any  new  regulations? 
(Facilities  approved  prior  to  June  2,  1980,  are  considered 
"existing  facilities"  under  current  regulations  which  became 
effective  on  June  2,  1980.)  Should  changes  be  made  to  the  rules 
concerning  facilities  approved  prior  to  June  2,  1980? 

10.  In  section  C.3,  a  change  under  consideration  would  alter  the 
initial  screening  test  used  to  determine  which  pollutants  for  a 
facility  must  be  further  reviewed.  The  present  distance-based 
exemption  formulas  would  be  replaced  by  a  single  value  which  would 
initiate  modeling  assessments  and/or  iinnediate  controls.  The 
framework  under  consideration  contains  two  options  for  possible 
emission  levels. 

The  MMS  believes  that  Its  air  quality  regulations,  consistent  with 
section  5(a)(8)  of  the  OCSLAA,  should  address  "activities  (that) 
significantly  affect  the  air  quality  of  any  State."  A  link  must 
be  established  between  offshore  activities  and  a  significant 
effect  onshore. 


Is  it  necessary  or  appropriate,  in  determining  the  link  between 
OCS  activities  and  onshore  effects  for  regulatory  purposes,  that  a 
■facility-by-facility  analysis  be  conducted?  Would  it  be 
consistent  with  section  5(a)(8)  of  the  OCSLAA  for  a  determination 
to  be  made  that  OCS  activities  offshore  California,  in  the 
aggregate,  significantly  affect  the  air  quality  of  California? 
What  would  be  the  implications  of  such  a  finding  for  DOI's 
regulatory  program? 

Conrients  are  solicited  on  the  two  suggested  emission  levels  ("B" 
and  "C"  in  section  C.3)  and  other  values  that  could  be  considered. 
Information  is  requested  on  the  technical  bases  for  any  proposed 
level.  The  discussion  should  include  why  a  particular  level 
(either  alone  or  in  conjunction  with  the  existing  significance 
levels)  is  considered  as  defining  a  "significant  effect"  within 
the  meaning  of  the  OCSLAA.  Considering  present  and  future 
development  off  California,  Include  a  discussion  of  how  many 
facilities,  both  exploration  and  development  and  production,  would 
likely  be  exempt  under  various  emission  levels.  What  is  the  cost 
impact  of  each  suggested  emission  level? 

11.  Based  on  the  amount  of  emissions  expected  from  OCS 
facilities,  likely  onshore  impacts,  and  current  onshore  air 
quality  levels,  is  it  necessary  to  regulate  the  following 
pollutants:  NOx,  SO2.  TSP,  VOC,  and  CO?  Should  other  pollutants 
also  be  regulated?  Why? 
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12.  A  change  is  under  consideration  to  require  BACT  for  NOx 
•nissions  greater  than  the  emission-level  E.  This  requirement 
would  be  independent  of  a  case-specific  air-quality  analysis  of 
onshore  impact.  Should  NOx  controls  be  required  for  all 
facilities  based  on  potential  generic  impact,  or  should  controls 
be  applied  based  on  a  case-by-case  determination  for  which 
modeling  shows  a  need  (section  C.5)7  Should  NO^  be  considered  as 
a  precursor  to  ozone  that  must  be  controlled  for  the  purpose  of 
preventing  "significant  effects"  on  onshore  ozone  concentrations 
or  for  other  reasons?  On  what  sources  of  NOx  should  BACT  be 
placed?  What  NOx  controls  are  reasonably  available  for  OCS 
facilities?  What  are  their  cost  and  effectiveness  in  reducing 
NOx?  Ko*  *«">  "Ore  facilities  are  likely  to  require  controls 
under  the  framework  than  under  the  current  rules?  What  are  the 
costs? 

13.  The  proposed  framework  proposes  to  clarify  that  the 
"significance  test*  Is  based  on  cumulative  impacts  rather  than  on 
Impacts  fro*  an  individual  facility.  This  means  that  if  emissions 
from  a  proposed  facility  in  conjunction  with  emissions  from  nearby 
facilities  cause  a  "significant"  onshore  impact,  the  proposed 
facility  would  be  required  to  Install  controls  for  the  analyzed 
pollutant. 

Is  this  approach  reasonable?  How  close  should  the  nearby 
facilities  be  to  be  considered  in  the  modeling  assessment?  Are 
the  current  significance  levels  appropriate  to  address  the 


requirements  of  section  5(a)(8)  for  cumulative  impacts  from  OCS 
facilities? 


14.  There  is  presently  no  significance  level  in  the  rules  for 
onshore  Increases  to  ozone  concentrations  from  VOC  emissions  from 
OCS  fad  1  ties.  Should  a  significance  level  for  onshore  ozone 
conentration  Increases  be  included  in  the  proposed  framework?  How 
should  ozone  Impacts  be  assessed?  What  are  the  appropriate  air- 
quality  models  for  this  assessment?  Discuss  the  following  topics 
for  each  model:  uncertainty,  cost,  reliability  and  accuracy,  and 
the  type  and  availability  of  the  modeling  input  data. 

15.  Because  ozone  is  a  regional  pollutant,  what  methods  can  be 
used  to  determine  whether  an  ozone  nonattainment  area  is  affected 
or  the  ozone  NAAQS  is  being  exceeded  by  a  particular  facility?  Is 
there  a  distance  beyond  which  the  effects  on  a  nonattainment  area 
can  be  considered  insignificant? 

16.  The  proposed  framework  includes  emission  levels  for  the 
installation  of  controls  and  the  acquisition  of  offsets  for  VOC 
emissions.  How  many  more  facilities,  both  exploration  and 
development  and  production,  are  likely  to  require  controls  and 
offsets  under  this  approach  versus  the  present  approach?  What  is 
the  effectiveness  of  controls  for  VOC  emissions?  What  offsets  are 
available  for  VOC  emissions? 

17.  The  proposed  framework  includes  a  provision  to  provide 
protection  for  two  California  SAAQS  (section  C.9).  Should 
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SAAQS  be  protected?  If  yes,  which  ones  should  be  protected  and 
»«hy?  Which  SAAQS  do  OCS  emissions  impact?  Should  precursors  to 
pollutants  covered  by  an  SAAQS  be  regulated?  For  example,  should 
both  VOC  and  NOx  emissions  be  controlled  if  significant  onshore 
Impacts  to  ozone  concentrations  are  predicted^ 

Is  the  suggested  approach  to  protect  SAAQS  reasonable?  How  many 
facilities  are  likely  to  require  controls  to  protect  SAAQS  beyond 
those  that  would  already  require  controls  under  (1)  the  present 
DOI  rules  and  (2)  the  proposed  framework  under  consideration? 
What  would  be  the  cost  of  the  required  controls?  What  impacts  to 
onshore  development  will  occur  if  SAAQS  are  not  met?  What  are  the 
implications  if  SAAQS  are  not  met? 

18.  What  will  be  the  impact  on  onshore  development  from  the 
proposed  framework  and  the  existing  001  regulatory  program? 
Should  there  be  different  regulatory  requirements  for  similar 
Industries  on  the  OCS  adjacent  to  California  and  in  onshore  areas 
of  California?  What  impacts  on  economic  activity  in  California 
will  the  proposed  framework  have?  What  are  the  Indirect  costs 
imposed  by  more  stringent  regulations? 

19.  The  "Upset  Conditions"  section  provides  for  the  notification 
of  the  Regional  Supervisor  if  a  lessee's  emission-control 
equipment  fails  to  properly  operate;  it  also  provides  a  mechanism 
by  which  such  conditions  will  be  addressed.  What  are  reasonable 
lengths  of  time  for  an  operator  to  be  required  to  notify  the 
Regional  Supervisor  of  such  conditions,  the  lessee  to  correct  a 


problem,  and  the  Regional  Supervisor  to  take  action  against  the 
lessee? 


20.  What  alternate  approaches  to  air-quality  protection  are 
feasible?  What  are  the  estimated  costs  of  compliance  of  other 
approaches?  How  effective  would  the  other  approaches  be? 

21.  Though  no  language  on  vessels  In  transit  Is  Included  in  the 
framework,  the  DOI  Is  considering  whether  to  require  emission 
controls  on  tankers,  crew  boats,  and  supply  boats  used  in  OCS 
activities  when  unattached  to  OCS  facilities.  What  regulatory 
program  is  appropriate  for  these  sources? 

What  pollutants  do  these  vdssels  emit?  What  are  the  quantities  of 
these  anissions?  What  incremental  contributions  do  they  add  to 
onshore  air-quality  concentrations?  What  control  technologies  are 
available  for  emissions  from  these  vessels?  How  effective  and  how 
costly  are  these  controls?  How  are  similar  vessels  using 
California  ports  regulated  under  the  SIP? 


Are  other  methods  of  regulating  the^e  emissions  lawful  and 
desirable?  For  example,  should  the  DOI  include  emissions  from 
associated  vessels  In  transit  In  the  projected  emissions  of  a 
given  facility? 

22.  The  body  of  scientific  information  Indicates  that  NOx  serves 
a  role  as  a  precursor  in  the  formation  of  ozone  and  that  the  ratio 
of  hydrocarbons  to  NOx  is  important  in  determining  the  rate  of 
formation  of  ozone.  Because  of  the  Importance  of  the 
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hydrocarbon/NOx  ratio  in  the  formation  of  ozone,  control  strategies 
are  less  straightforward  or  certain  for  the  ozone  precursors  than 
for  the  primary  regulated  pollutants  such  as  TSP  or  CO.  Any 
recent  experimental  data  that  can  provide  further  insight  to  the 
formation  of  ozone  are  requested. 

23.  Comments  are  solicited  on  the  provisions  of  the  framework  to 
Include  an  explicit  offset  requirement  for  NOx- emissions  as 
described  in  the  "Background"  section.  Comments  are  solicited  on 
the  following  items: 

(a)  The  emission  level  and  the  appropriate  averaging  time. 
(550  pounds/day  is  approximately  100  tons/year) 

(b)  The  availability  and  costs  of  the  suggested  offset 
options. 

(c)  The  ratios  for  acquisition  of  offsets  required  in  areas 
directly  affected  by  a  facility's  emissions  and  in  adjacent  air 
basins  or  air-pollution-control  districts. 

(d)  The  securing  of  emissions  offsets  in  onshore  areas 
immediately  adjacent  to  the  air  basin  affected  by  the  OCS 
facility. 

(e)  The  use  of  innovative  control  technology,  Interpol lutant 
offsets,  or  nontraditional  offsets  as  part  of  the  alternative 
approach . 


(f)  The  concept  of  the  fee  as  a  final  option  and  the 
administration  of  the  funds  collected. 


(g)  Does  the  State  of  California  have  legal  authority  to 
accept  and  administer  these  funds? 

24.  How  should  OCS  facilities  be  Integrated  Into  the  existing  SIP 
tracking  process?  Should  existing  facilities  be  subject  to 
additional  controls?  What  other  factors  besides  costs  and 
benefits  should  be  used  when  MMS  considers  the  possible  Imposition 
of  additional  controls  on  OCS  facilities  as  a  result  of  the 
ongoing  analysis  in  the  SIP  tracking  process? 

How  should  these  factors  be  quantified,  and  what  Is  the  underlying 
technical  basis  for  such  controls? 


25.  What  special  factors,  including  costs,  prior  installation  and 
use,  space,  feasibility,  and  worker  safety  should  be  considered  in 
determining  the  definition  of  BACT  for  OCS  sources? 

26.  Please  provide  any  other  comments,  suggestions,  or 
recomnendations  you  may  have  relative  to  air-quality  controls  on 
offshore  facilities  adjacent  to  California  without  regard  to 
whether  the  specific  Issues  iavolved  were  mentioned  above. 


January  2.  1985 


Date 


Director,  Minerals  Management  Service 
William  D.  Bettenberg  / 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33CFR  Part  110 

ICCGD8-84-23] 

Special  Anchorage  Area;  Oestin,  FL 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  is 
considering  establishing  a  Special 
Anchorage  Area  in  the  vicinity  of 
Destin,  Florida  to  be  called  the  Oestin 
Harbor  (Old  Pass  Lagoon)  Anchorage. 
This  action  is  necessary  to  provide  a 
designated  anchorage  space  for  small 
vessftls. 

DATE:  Comments  must  fee  received  on  or 
before  February  21, 198$. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander.  Eighth  Coast 
Guard  District  (mps).  Hale  Boggs 
Federal  Building,  500  Camp  St..  New 
Orleans,  LA  70130.  The  comments  and 
other  materials  referenced  in  this  notice 
will  be  available  for  inspection  or 
copying  in  Rm.  1341  at  the  above 
address.  Normal  office  hours  are 
between  7:45  a.m.  and  4:15  p.m.,  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand-delivered 
to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

LTJG  K.D.  Christopher,  Project  Officer, 
Commander,  Eighth  Coast  Guard 
District,  500  Camp  St.,  New  Orleans,  LA 
70130,  Tel:  (504)  589-6901. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  address,  identify  this  notice 
(CCGD-8-84-23)  and  the  specific  section 
of  the  proposal  to  which  their  comments 
apply,  and  give  the  reasons  for  each 
comment.  Receipt  of  comments  will  be 
acknowledged  if  a  stamped  self- 
addressed  postcard  or  envelope  is 
enclosed. 

These  regulations  may  be  changed  in 
light  of  comments  received.  All 
comments  ;eceived  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  it  determined  that  the  opportonity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 


Drafting  Informatioa 

The  drafters  of  this  notice  are  LTJG 
K.D.  Christopher.  Eighth  Coast  Guard 
District  Marine  Safety  Division  and 
LCFR  W.B.  Thomas,  project  attorney. 
Eighth  Guard  District  Legal  Office. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  received  a  request 
from  the  Board  of  Commissioners, 
Okaloosa,  Florida,  in  September  1982  for 
establishment  of  a  Special  Anchorage 
Area  in  Destin  Harbor  (Old  Pass 
Lagoon).  Their  request  stated:  'This 
area  traditionally  has  been  and  will 
continue  to  be  a  popular  and  useful 
anchorage  for  commercial  and  pleasure 
craft."  The  proposed  Special  Anchorage 
Area  is  the  only  protected  anchorage  for 
approximately  100  miles  between 
Pensacola,  Florida,  and  Panama  City, 
Florida.  Choctawhatchee  Bay  is 
restricted  to  vessels  with  less  than  50 
foot  mast  height  by  U.S.  Highway  98 
fixed  bridges.  Choctawhatchee  Bay 
lacks  well  protected  locations  near 
shore  suitable  for  anchorage  of  vessels. 

As  a  result  of  the  anchorage  request, 
the  Coast  Guard  surveyed  vessels 
anchored  in  Destin  Harbor  (Old  Pass 
Lagoon)  from  July  20, 1984  to  August  4, 
1984.  The  results  of  this  survey  indicate 
that  there  was  an  average  of  three  to 
four  vessels  anchored  daily  during  this 
time,  with  six  vessels  being  the 
maximum  observed  on  any  one 
occasion.  Almost  without  exception, 
vessels  were  anchored  in  the 
southwestern  comer  of  the  lagoon  in  the 
general  area  of  the  proposed  Special 
Anchorage.  During  the  survey  90%  of  the 
vessels  transiting  the  area  did  so  by 
passing  north  of  the  proposed  anchorage 
area. 

The  Coast  Guard  believes  that 
formalizing  the  general  practice 
followed  in  the  area  and  already  widely 
publicized  by  such  publications  as  the 
United  States  Coast  Pilot  is  required  for 
the  advancement  of  safe  navigation.  The 
proposed  designation  would  advise 
mariners  of  the  likely  presence  of 
anchored  vessels  and  concentrate 
anchored  vessels  in  a  limited  area. 

Subsequent  to  the  Coast  Guard 
receiving  the  request  for  the  proposed 
Special  Anchorage  Area,  the  U.S.  Army 
Corps  of  Engineers  received  four  permit 
applications  for  three  marinas  and  a 
private  dock.  All  of  these  proposed 
projects  either  overiapped  or  were 
adjacent  to  the  proposed  Special 
Anchorage. 

Captain  of  the  Port,  Mobile,  Alabama, 
informed  the  Corps  of  Engineers  of  his 
objections  to  having  piers  located  irtside 
of  or  close  to  a  Special  Anchorage  Area. 
The  Captain  of  the  Port.  Mobile 


referenced  Part  109.10  of  Title  33.  Code 
of  Federal  Regulations,  which  states: 
"The  areas  so  designated  should  be  well 
removed  from  the  fairways  and  located 
where  general  navigation  will  not 
endanger  or  be  endangered  by  unlighted 
vessels."  The  Captain  of  the  Port. 
Mobile  stated:  "Should  the  special 
anchorage  not  be  so  designated  as  a 
result  of  the  rulemaking  process,  this 
office  would  then  not  probably  object  to 
the  marina  proposal."  ' 

The  Corps  of  Engineers  deactivated 
the  private  dock  and  two  marina  permit 
applications  because  of  a  conflict  with 
the  proposed  Special  Anchorage  Area. 
The  Corps  of  Engineers  will  take  no 
further  action  until  conflicts  concerning 
them  have  been  settled.  The  Corps  of 
Engineers  approved  on  April  29, 1983  the 
other  permit  application,  #82G-0373. 
The  Coast  Guard  did  not  comment 
separately  on  this  permit  application 
prior  to  its  approval  This  permit 
application,  by  M&B  Properties, 
proposed  a  39  slip  marina  that  fell 
within  the  proposed  Special  Anchorage 
Area.  The  Coast  Guard  informed  the 
Corps  of  Engineers  of  its  concern  on  23 
May  1984. 

The  Coast  Guard  has  received 
numerous  comments  from  individuals 
that  are  for  or  against  the  proposed 
Special  Anchorage  Area.  After 
reviewing  comments  received  apd 
surveying  the  area,  the  Coast  Guard 
believes  that  a  Special  Anchorage  Area 
may  be  needed.  Also,  the  Coast  Guard  is 
inviting  comments  on  the  possibility  of 
co-locating  the  Special  Anchorage  and 
the  proposed  marinas. 

Economic  Assessment  and  Certincation 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  non-significant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  Establishment  of  this 
proposed  Special  Anchorage  Area  will 
not  require  dredging  or  result  in 
increased  costs  to  any  segment  of  the 
public.  Designation  of  this  area  as  a 
Special  Anchorage  Area  would 
acknowledge  a  traditional  practice  and 
not  create  a  new  use  for  the  area  to  be 
designated. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 
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List  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds.  Special 
Anchorage  Area. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  110 
of  Title  33.  Code  of  Federal  Regulations, 
by  adding  a  new  section  33  CFR  110.74c 
to  read  as  follows: 


§  1 10.74c    Oestin  HartMr  (Old  I 
l.agoon),  Oestln,  Fla. 

The  area  of  the  southwest  corner  of 
Destin  Harbor  (Old  Pass  Lagoon) 
beginning  at  a  point  on  the  shoreline  at 
latitude  30°23'26'  N.,  longitude  86*30'38' 
W.;  thence  105*  T  to  latitude  30'23'20' 
N..  longitude  ae'aClS'W.;  thence  188* 
T  to  a  point  on  the  shoreline  at  latitude 
30'23'14'  N.:  longitude  86'30'14'  W.; 
thence  along  the  shoreline  to  the  point  of 
beginning. 

Note. — This  area  will  be  principally  for  use 
by  yachts  and  other  recreational  craft. 
Temporary  floats  or  buoys  for  marking 
anchors  are  allowed.  Fixed  mooring  piles  or 
stakes  are  prohibited.  All  moorings  shall  be 
so  thai  no  vessel,  when  anchored,  shall  at 
any  time  extend  tieyond  the  limits  of  the 
area.  Anchoring  of  vessels  in  Destin  Harbor 
(Old  Pass  Lagoon)  outside  of  the  area  so 
designated  is  prohibited.  Vessels  may  not 
anchor  for  more  than  72  hours  at  any  one 
time  without  permission  from  the 
harl)ormasler.  The  anchoring  of  vessels  will 
be  under  the  jurisdiction  and  at  the  discretion 
of  the  local  harbormaster  Destin.  Florida. 
Discharges  of  any  material,  sewage,  garbage, 
oil.  etc..  except  as  permitted  under  the  Clean 
Water  Act,  Title  33,  United  States  Code, 
section  1251  ef  seq..  are  strictly  prohibited 
upon  penalty  of  law. 

(33  use.  2010.  2035.  and  2071;  49  CFR  1.46; 
and  33  CFR  1  05-i(g)) 

Dated:  December  31. 1984. 
Wil.  Stewart. 

Rear  Admiral  US.  Coast  Guard.  Commander, 

Eighth  Coast  Guard  District. 

|FR  Doc.  85-466  Filed  1-4-85:  8:45  am) 

BtLLMQ  CODE  «S10't4-M 

33  CFR  Part  117 

(0«-«4-10| 

Drawbridge  Operation  Regulations; 
Gulf  Intracoastal  Waterway,  Harvey 
Canal  Route,  Louisiana 

agency:  Coast  Guard,  DOT. 
action:  Proposed  rule. 

summary:  At  the  request  of  the 
Louisiana  House  of  Representatives  and 
the  Louisiana  Department  of 
Transportation  and  Development 
(LDOTD),  the  Coast  Guard  is 
considering  a  change  to  the  regulation 
governing  the  operation  of  the  double 
leaf  bascule  span  bridge  over  the 


Harvey  Canal,  mile  0.24.  on  LA  18 
(Fourth  Street)  in  Harvey.  Jefferson 
Parish.  Louisiana,  to  provide  that  the 
draw  need  not  open  for  the  passage  of 
vessels  from  6:15  a.m.  to  8:15  a.m.  and 
from  4:30  p.m.  to  5:45  p.m.  Monday 
through  Friday  except  holidays.  The 
draw  would  continue  to  open  on  signal 
outside  these  rush  hour  periods. 
Presently,  the  draw  is  required  to  open 
on  signal  at  all  times.  This  proposal  is 
being  made  because  openings  for 
vessels  are  contributing  to  overland 
traffic  congestion  during  these  rush 
hours.  This  action  should  accommodate 
the  needs  of  vehicular  traffic  during 
peak  morning  and  afternoon  traffic 
periods,  while  still  providing  for  the 
reasonable  needs  of  navigation. 
DATE:  Comments  must  be  received  on  or 
before  February  21, 1985. 
AOORESS:  Comments  should  be  mailed 
to  Commander  (obr).  Eighth  Coast 
Guard  District,  500  Camp  Street.  New 
Orleans,  Louisiana  70130.  The  comments 
and  other  materials  referenced  in  this 
notice  will  be  available  for  inspection 
and  copying  in  Room  1115  at  this 
address.  Normal  office  hours  are 
between  8:00  a.m.  and  3:30  p.m.,  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand-delivered 
to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT 
Perry  Haynes,  Chief,  Bridge 
Administration  Branch,  at  the  address 
given  above,  telephone  (504)  589-2965. 
SUPPtEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  comments, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander,  Eighth  Coast  Guard 
District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  regulation  may  be 
changed  in  the  light  of  comments 
received. 

Drafting  Information 

The  drafters  of  this  notice  are  Perry 
Haynes.  project  officer,  and  Steve 
Crawford,  project  attorney. 

Discussion  of  Proposed  Regulation 

Navigation  through  the  bridge  is 
almost  exclusively  barge  tows  and 
single  tug  boats,  with  an  occasional 
dredge,  commercial  fisher,  scheduled 


cruise  vessel  or  pleasure  craft.  Vertical 
clearance  of  the  span  in  the  closed 
position  is  12.2  feet  above  high  water 
and  15.3  feet  above  low  water,  with 
unlimited  clearance  in  the  open  position. 
Data  submitted  by  the  LDOTD  show 
that: 

(1)  The  peak  vehicular  traffic  period  in 
the  morning  is  from  6:15  to  8:15.  For  the 
period  10  September  1984  through  8 
October  1984,  Monday  through  Friday 
excluding  holidays,  the  daily  average 
number  of  vehicles  crossing  the  bridge 
during  the  peak  morning  traffic  period 
was  2406— or  an  average  of  301  vehicles 
every  15  minutes. 

(2)  The  peak  vehicular  traffic  period  in 
the  afternoon  is  from  4:30  to  5:45.  For  the 
perid  10  September  1984  through  8 
October  1984.  Monday  through  Friday 
excluding  holidays,  the  daily  average 
number  of  vehicles  crossing  the  bridge 
during  the  peak  afternoon  traffic  period 
was  1718--or  an  average  of  344  vehicles 
every  15  minutes. 

(3)  For  the  period  1  January  1984 
through  30  June  1984,  Monday  through 
Friday  excluding  holidays,  there  were 
200  bridge  openings  during  the  morning 
peak  vehicular  traffic  period — an 
average  of  1.6  openings  per  day;  and  173 
bridge  openings  during  the  peak 
afternoon  traffic  period — an  average  of 
1.4  openings  per  day. 

Based  on  these  data,  the  Coast  Guard 
feels  that  this  proposal  will  provide 
relief  to  overland  traffic  during  weekday 
peak  rush  hours,  while  still  meeting  the 
reasonable  needs  of  navigation. 

Economic  Assessment  and  Certification 

This  proposed  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26. 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
The  basis  for  this  conclusion  is  that  few 
vessels  will  be  affected  by  the  proposed 
bridge  closure  periods,  as  evidenced  by 
the  bridge  opening  statistics  which  show 
that  the  bridge  averages  1.5  openings  per 
rush  hour  period.  These  vessels  are 
mainly  repeat  users  and  scheduling  their 
transit  through  the  bridge  outside  the 
rush  hours  should  involve  little  or  nu 
additional  expense  to  them.  Since  the 
economic  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 
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List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulation       | 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33.  Code  of  Federal  Regulations, 
by  renumbering  the  existing  §  117.451  (a) 
through  (d)  as  S  117.451  (b)  through  (e). 
respectively,  and  adding  a  new  S  117.45 
(a)  to  read  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

S 1 17.4S1    Gulf  IntracoMtsI  Waterway, 
(a)  The  draw  of  the  LA  18  (Fourth 
Street)  Bridge.  Harvey  Canal  Route,  mile 
0.24  at  Harvey,  shall  open  on  signal; 
except  that,  from  6:15  a.m.  to  8:15  a.m. 
and  from  4:30  p.m.  to  5:45  p.m.  Monday 
through  Friday  excluding  holidays,  the 
draw  need  not  be  open  for  the  passage 
of  vessels.  Public  vessels  of  the  United 
States  and  vessels  in  distress  shall  be 
passed  without  delay. 
***** 

(33  U.S.C.  499:  49  CFR  1.46(c)(5):  33  CFR  1.05- 
1(g)(3)) 

Dated:  December  21, 19B4i 
W.H.  Stewart,  | 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 
Eighth  Coast  Guard  District 
[FR  Doc.  8&-411  Filed  1-4-85: 8:45  am] 

MIXINO  COOC  4t10-14-ll 


33  CFR  Part  117 

[0S-»4-13] 


Drawbridge  Operation  Regulations; 
Kelso  Bayou,  Louisiana 

agency:  Coast  Guard.  DOT. 
ACTION:  Proposed  Rule. 

SUMMARY:  At  the  request  of  the 
Louisiana  Department  of  Transportation 
and  Development  (LDOTD).  the  Coast 
Guard  is  considering  a  change  to  the 
regulation  governing  the  operation  of  the 
swing  span  bridge  over  Kelso  Bayou, 
mile  0.7.  on  LA27  at  Haclcberry, 
Cameron  Parish.  Louisiana,  by  requiring 
that  at  least  four  hours  advance  notice 
be  given  for  an  opening  of  the  draw  from 
22  December  to  around  25  May,  and  on 
signal  at  all  other  times.  Presently,  the 
draw  is  required  to  open  on  signal  at  all 
times.  This  proposal  is  being  made 
because  of  infrequent  requests  for 
opening  the  draw  during  the  proposed 
four  hours  advance  notice  period.  This 
action  should  relieve  the  bridge  owner 
of  the  burden  of  having  a  person 
constantly  available  at  the  bridge  to 
open  the  draw  during  said  period,  while 
still  providing  for  the  reasonable  needs 
of  navigation. 


date:  Comments  must  be  received  on  or 
before  February  21. 1985.. 
address:  Comments  should  be  mailed 
to  Commander  (obr),  Eighth  Coast 
Guard  District,  500  Camp  Street.  New 
Orleans,  Louisiana  70130.  The  comments 
and  other  material  referenced  in  this 
notice  will  be  available  for  inspection 
and  copying  in  Room  1115  at  this 
address.  Normal  office  hours  are 
between  8:00  a.m.  and  3:30  p.m.,  Monday 
through  Friday  except  holidays. 
Comments  may  also  be  hand-delivered 
to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Perry  Haynes,  Chief.  Bridge 
Administration  Branch,  at  the  address 
given  above,  telephone  (504)  589-2965. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  comments, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowledgement  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander.  Eighth  Coast  Guard 
District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  regulation  may  be 
changed  in  light  of  comments  received. 

Drafting  information 

The  drafters  of  this  notice  are  Perry 
Haynes.  project  officer,  and  Steve 
Crawford,  project  attorney. 

Discussion  of  Proposed  Regulation 

The  LDOTD  originally  had  proposed 
that  this  bridge  be  operated  on  four 
hours  advance  notice  from  9  p.m.  to  5 
a.m.  and  on  signal  outside  these  hours, 
throughout  the  year,  as  part  of  a  broader 
proposed  rule  covering  nine 
drawbridges  (48  FR  26625;  June  9. 1983). 
subsequently  withdrawn.  In  view  of  the 
objections  received  to  that  contemplated 
operation,  past  bridge  openings  were 
restudied  in  detail.  That  study  showed 
that  shrimp/fish  boats  account  for  about 
90%  of  the  openings  of  the  Kelso  Bayou 
bridge,  while  oil  field  service  boats 
essentially  account  for  the  balance. 
Because  of  the  dominance  of  the 
shrimp/fish  boats,  which  are  active 
during  the  shrimping  season  set  by  the 
Louisiana  Department  of  Wildlife  & 
Fisheries,  and  not  active  otherwise, 
there  are  not  many  bridge  openings 
outside  of  the  season. 

A  bridge  opening  schedule  would 
appear  to  be  in  order  that  would  track 


the  state  set  shrimping  season  for  Zone 
3  by  having  the  bridge  open  on  signal 
during  the  season,  and  on  four  hours 
advance  notice  outside  the  season.  This 
non-shrimping  season  is  from  22 
December,  the  first  day  after  the  end  of 
the  white  shrimp  season,  to  around  25 
May,  the  start  date  of  the  brown  shrimp 
season.  The  exact  start  date  is  set  by  the 
state  and  may  vary  by  several  days 
from  year  to  year.  The  LDOTD  has 
agreed  to  switch  from  the  advance 
notice  to  the  on  signal  operation  on 
whatever  date  is  set  each  year. 

Vertical  clearance  of  the  bridge  in  the 
closed  position  is  3.4  feet  above  high 
water  and  9.0  feet  above  low  water. 
Navigation  through  the  bridge  consists 
of  shrimp/fish  boats  and  oilfield  service 
boats.  Data  submitted  by  the  LDOTD 
show  that  the  waterway  traffic  through 
the  bridge  is  infrequent  during  the 
proposed  advance  notice  period, 
coinciding  with  the  non-shrimping 
season,  as  noted  below: 

(1)  During  the  non-shrimping  season 
from  22  December  1983  to  25  May  1984. 
there  were  105  bridge  openings,  an 
average  of  only  two  openings  every 
three  days. 

(2)  For  the  comparable  non-shrimping 
season  of  1982-83.  there  were  77  bridge 
openings,  an  average  of  just  one  opening 
every  two  days,  while  for  that  of  1981- 
82.  there  were  102  openings,  an  average 
of  only  two  openings  every  three  days. 

Considering  the  few  openings 
involved  during  the  non-shrimping 
seasons,  the  Coast  Guard  feels  that  four 
hours  advance  notice  for  an  opening 
during  that  period  will  provide  relief  to 
the  bridge  owner,  while  still  reasonably 
providing  for  the  needs  of  naviagation. 
During  the  shrimping  ^ason.  the  draw 
would  continue  to  open  on  signal. 

The  advance  notice  for  opening  the 
draw  would  be  given  by  placing  a 
collect  call  at  any  time  to  the  LDOTD 
District  Office  at  Lakes  Charles.  From 
ashore,  call  (318)  439-2406.  From  afloat, 
this  contact  may  be  made  by 
radiotelephone  through  a  public  coast 
station. 

The  LDOTD  recognizes  that  during  the 
proposed  advance  notice  period  there 
may  be  an  unusual  occasion  to  open  the 
bridge  on  less  than  four  hours  notice  for 
a  bonafide  emergency  or  to  operate  the 
bridge  on  demand  for  an  isolated  by 
temporary  surge  in  waterway  traffice. 
and  has  committed  to  doing  so  if  such 
an  event  should  occur. 

Economic  Assessment  and  Certification 

This  proposed  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsigniflcant  under  the 
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Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR 11034: 
February  26.  1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
iTMulatory  evaluation  is  unnecessary. 
Vjlhe  basis  for  this  conclusion  is  that 
there  are  few  vessels  that  pass  this 
bridge  during  the  oon-shrimping  season. 
As  evidenced  by  the  statistics 
previously  cited  for  the  bridge,  openings 
have  been  infrequent,  averaging  two 
openings  every  three  days  in  the  1983-64 
and  1981-82  non-shrimping  season  and 
one  opening  every  two  days  in  the  1982- 
83  non-shrimping  season.  These  vessels 
can  reasonably  give  four  hours  advance 
notice  for  a  bridge  opening  by  placing  a 
collect  call  to  the  bridge  owner  at  any 
time  from  ashore  or  afloat.  Mariners 
requiring  the  bridge  openings  are  mainly 
repeat  users  and  scheduling  their  arrival 
at  the  bridge  at  the  appointed  time 
should  involve  little  or  no  additional 
expense  to  them.  Since  the  economic 
impact  of  this  proposal  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that, 
if  adopted,  it  will  not  have  a  significant 
economic  impact  on  substantial  number 
of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulation 

hi  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33.  Code  of  Federal  Regulations. 
by  redesignating  S  117.459  as  §  117.458 
and  adding  a  new  $  117.459  to  read  as 
follow,,. 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

§11 7.458    Inner  Harbor  Navigation  Canal, 
New  Orleans. 


§117.459    Kelso  Bayou. 

The  draw  of  the  S27  bridge,  mile  0.7  at 
Hackberry.  shall  open  on  signal:  except 
that,  during  the  non-shrimping  season  of 
22  December  to  a  date  around  25  May, 
as  set  by  the  state  yeariy,  the  draw  shall 
open  on  signal  if  at  least  four  hours 
notice  is  given. 

(33  U.S.C.  499:  49  CFR  1.46(c)(5):  33  CFR  1.05- 
1(S)(3)). 

Dated;  December  21. 1984. 
W.  H.  Stwvart. 

Pear  Admiral.  U.S.  Coast  Guard.  Commander. 

Eight  Coast  Guard  District. 

|FR  Doc.  85-«12  Filed  l-4-«5:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA  DaciMt  No.  AM0S5M0; 
A-3-FRL-2751-2] 

Approval  and  Promulgation  of 
Implementation  Plana;  Approval  of  a 
Revision  to  the  Maryland  Stata 
Implementation  Plan 

agency:  Environmental  Protection 

Agency. 

action:  Proposed  rule. 

summary:  The  Maryland  Air 
Management  Administration  (MAMA) 
has  submitted  amendments  to  its  air- 
quality  control  regulations  and  has 
requested  that  they  be  reviewed  and 
processed  by  EPA  as  a  revision  to  the 
Maryland  State  Implementation  Plan 
(SIP).  This  revision,  submitted  on  March 
14. 1984,  amends  existing  Fuel  Burning 
Equipment  and  Stationary  Internal 
Combustion  Engine  regulations.  The 
main  purpose  of  these  amendments  is  to 
provide  an  exception  procedure  for 
persons  wishing  to  construct  and 
operate  small  solid  fuel  burning 
equipment.  Other  amendments  involve 
rearranging  existing  language  and 
correcting  an  error  in  the  codification  of 
the  regulations.  This  notice  summarizes 
the  amendments  and  proposes  EPA 
approval  as  the  proposed  revision  meets 
ail  of  the  requirements  of  the  Clean  Air 
Act  and  the  Code  of  Federal  Regulations 
(CFR). 

DATE:  EPA  must  receive  any  comments 
within  February  6, 1985. 
ADDRESSES:  Copies  of  the  revision  and 
the  accompanying  support  documents 
are  available  during  normal  business 
hours  at  the  following  offices: 
U.S.  Environmental  Protection  Agency; 
Region  III,  Air  Programs  Branch  (3AM 
10),  Curtis  Building,  Sixth  &  Walnut 
Streets,  Philadelphia,  PA  19106. 
ATTN:  James  Topsale,  P.E. 
Maryland  Air  Management 
Administration.  Maryland  Department 
of  Health  and  Mental  Hygiene.  201 
West  Preston  Street.  Baltimore.  MD 
21201,  ATTN:  George  Ferreri,  Director. 
All  comments  on  the  proposed 
revision  submitted  on  or  before 
February  6. 1985  will  be  considered  and 
should  be  submitted  to  Mr.  fames 
Topsale  at  the  EPA  Region  III  address 
stated  above.  Please  reference  the  EPA 
docket  number  found  in  the  heading  of 
this  Notice  in  any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  James  Topsale,  P.E.  or  Mr.  Paul 
Racette  at  the  address  for  EPA  Region 
III.  or  telephone  (215)  597-4553. 


SUPPLEMENTARY  INFORMATIOM: 

Background 

On  March  14, 1984,  the  MAMA 
submitted  to  EPA  Region  III 
amendments  to  its  Code  of  Maryland 
Regulations  (COMAR)  for  the  Control  of 
Fuel  Burning  Equipment  and  Stationary 
Internal  Combustion  Engines  (COMAR 
iai8.09).  EPA  has  been  requested  to 
review  the  amendments  and  to  approve 
them  as  a  revision  to  the  Maryland  SIP. 
The  MAMA  provided  proof  that,  after 
adequate  public  notice,  public  hearings 
were  held  on  December  15  and 
December  16, 1983  in  Cumberland  and 
Baltimore.  Maryland  regarding  these 
amendments. 

EPA  Evaluation 

The  major  purpose  of  these 
amendments  is  to  provide  an  exception 
procedure  for  persons  wishing  to 
construct  and  operate  small  solid  fuel 
burning  equipment.  In  the  Metiopolitan 
Baltimore  and  National  Capital  regions 
(Areas  III  and  IV  respectively],  the 
exception  procedure  will  be  applicable 
to  solid  fuel  burning  equipment  that  has 
a  rated  heat  input  of  less  than  35  million 
BTU  (37  gigajoules)  per  hour.  In  the  rest 
of  the  State,  the  exception  procedure 
will  be  applicable  to  solid  fuel  burning 
equipment  that  has  a  rated  heat  input  of 
less  than  13  million  BTU  (13.7 
gigajoules)  per  hour.  Construction  and 
operation  of  these  small  boilers  are 
prohibited  under  the  existing 
regulations. 

The  amendments  also  establish 
particulate  matter  emission  standards 
for  these  small  boilers.  Other 
amendments  are  not  substantive,  and 
simply  correct  a  codification  error  and 
rearrange  existing  language.  The 
proposed  amendments  and  EPA's 
evaluation  are  as  follows: 

A.  COMAR  10.18.09.04  Prohibition  of 
Certain  New  Fuel  Burning  Equipment 

Regulation  .04  is  proposed  to  be 
amended  to  allow  an  opportunity  for  a 
source  to  request  an  exception  to  the 
prohibition  of  small  solid  fuel  burning 
equipment.  The  prohibited  sizes  are  less 
than  35  million  BTU  per  hour  for  Areas 
III  and  IV,  and  less  than  13  million  OTU 
per  hour  for  Areas  I,  II,  V,  and  VI  (the 
remainder  of  the  State).  The  exception 
procedure  involves  submitting  an 
application  to  the  Maryland  Air 
Management  Administration  (MAMA) 
to  assess  the  potential  impact  of  the  new 
or  modified  solid  fuel  burning 
equipment.  The  application  shall  include 
a  description  of  the  proposed 
construction  or  modification,  including 
the  type  and  manufacture  of  the  fuel 


burning  equipment,  fuel  specifications, 
expected  annual  fuel  consumption,  type 
and  manufacture  of  any  control 
equipment,  stack  height,  and  a  contour 
map  of  the  area  noting  property  lines 
and  a  description  of  the  surrounding 
terrain. 

The  MAMA  shall  make  a  preliminary 
determination  to  proceed  with  the 
processing  of  an  application,  and  notify 
the  applicant  of  this  decision  within  10 
days.  The  applicant  shall  then  notify  the 
public  of  their  request  for  an  exception, 
and  allow  for  a  30  day  comment  period. 
The  MAMA  will  review  each 
application  on  a  case-by-case  basis.  The 
review  procedures  must  determine  that 
there  will  be  no  violation  of  ambient  air 
quality  standards  or  Prevention  of 
Significant  Deterioration  (PSD) 
requirements.  In  addition,  there  must  be 
no  violation  of  applicable  emission 
standards,  a  minimum  potential  for  the 
creation  of  a  nuisance,  and  reasonable 
assurance  of  fuel  quality  control.  The 
review  procedures  also  provide  for  an 
air  quality  impact  evaluation  of  each 
exception,  including  impacts  on  PSD  and 
nonattainment  areas.  By  letter  of 
November  29, 1984,  the  MAMA  clarified 
that  exempted  sources  would  still  be 
subject  to  new  source  review  permitting 
requirements  to  the  extent  applicable. 

Within  60  days  after  the  public 
comment  period,  the  MAMA  will  issue 
its  final  determination  in  the  form  of  an 
order.  If  an  application  is  approved,  the 
order  will  specify  any  reasonable 
control  measures  to  be  taken  by  the 
source  to  minimize  emissions.  The 
opportunity  to  request  an  exception  will 
be  made  available  to  new  sources  and 
existing  sources  that  have  been 
constructed  since  1972.  Existing  sources 
constructed  prior  to  1972  were  not 
subject  to  the  prohibited  size  regulation 
and  may  continue  with  solid  fuel 
burning,  provided  that  emission 
standards  are  met.  Replacement  or 
reconversion  of  these  existing  units, 
however,  constitutes  a  new  source 
construction  and  the  prohibition 
regulation  would  apply.  The  MAMA  has 
estimated  that  approximately  six  small 
solid  fuel  burning  units  will  be 
constructed  or  converted  from  some 
other  fuel  each  year  for  the  next  three 
years.  By  reviewing  each  application  on 
a  case-by-case  basis,  and  by  assuring 
that  any  exempted  source  meets  the 
newly  expanded  emission  standards  for 
particulate  matter,  the  MAMA  has 
determined  that  there  will  be  no 
significant  increase  in  emissions 
because  of  this  proposed  amendment. 
Because  the  exception  procedure  will 
not  result  in  any  adverse  impacts  on  the 
attainment  or  maintenance  of  air 


quality,  EPA  is  proposing  approval  of 
this  amendment. 

B.  COMAR  10.18.09.05  Visible 
Emissions  (VE) 

Regulation  .05  is  revised  to  insure  that 
any  type  of  fuel  burning  equipment  is 
covered  by  the  VE  regulation.  Because 
this  action  will  not  adversely  impact  the 
attainment  or  maintenance  of  air 
quality,  EPA  is  proposing  approval  of 
this  amendment 

C.  COMAR  10.18.09.06  Control  of 
Particulate  Matter 

Regulation  .06  proposes  to  expand 
emission  standards  for  particulate 
matter  to  set  forth  requirements  for  fuel 
burning  equipment  that  has  been 
granted  an  exception  to  the  prohibited 
size  regulation.  This  standard  is 
established  at  .03  grains  per  dry 
standard  cubic  foot  (gr/scfd).  This 
standard  is  consistent  with  the  present 
standards  that  have  been  set  for  solid 
fuel  burning  equipment  of  any  size 
range. 

This  amendment  also  proposes  to 
change  the  term  "installation"  to 
"equipment".  Since  these  actions  do  not 
adversely  impact  the  attainment  or 
maintenance  of  air  quality,  EPA  is 
proposing  their  approval. 

D.  COMAR  10.18.09.07  Control  of  Sulfur 
Oxides  From  Fuel  Burning  Equipment 

This  amendment  to  Regulation  .07 
corrects  an  error  in  the  codiHcation  of 
the  regulation  and  does  not  alter  its 
original  purpose.  Since  this  action  does 
not  adversely  impact  the  attainment  and 
maintenance  of  air  quality,  EPA  is 
proposing  its  approval. 

E.  COMAR  10.18.09.08  Nitrogen  Oxides 
From  Fuel  Burning  Equipment 

Regulation  .08  is  amended  to  change 
the  term  "installation"  to  "equipment." 
Since  this  action  does  not  adversely 
impact  the  attainment  and  maintenance 
of  air  quality,  EPA  is  proposing  its 
approval. 

F.  COMAR  10.18.09.06  Tableland 
Figure  2,  Control  of  Particulate  Matter 

Table  I  and  Figure  2  are  amended  to 
include  the  revised  particulate  matter 
standards  for  any  exceptions  to  the 
prohibited  size  regulation.  These  revised 
standards  are  discussed  in  Section  C  of 
this  Notice.  EPA  proposes  approval  of 
these  amendments. 

Conclusion 

The  Regional  Administrator's  decision 
to  propose  approval  of  this  SIP  revision 
is  based  on  a  determination  that  the 
amendments  meet  the  requirements  of 
section  110(a)(2)  of  the  Clean  Air  Act 


and  40  CFR  Part  51,  Requirements  for 
Preparation,  Adoption  and  Submittal  of 
State  Implementation  Plans. 

The  public  is  invited  to  submit  to  the 
address  stated  above,  comments  on 
whether  the  proposed  amendments  to 
the  MAMA'S  air  pollution  control 
regulations  should  be  approved  as  a 
revision  to  the  Maryland  SIP. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  5  U.S.C.  605(b)  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  48  FR 
9809). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Sulfur  oxides. 
Nitrogen  dioxide.  Lead,  Particulate 
Matter,  Carbon  monoxide, 
Hydrocarbons,  Intergovernmental 
relations. 

(42  U.S.C.  7401-7642) 
Dated:  December  31, 1984. 
Stanley  L.  Laskowski, 

Acting  Regional  Administrator. 

[FR  Doc.  85-383  Filed  1-4-65;  8:45  am) 
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40  CFR  Part  52 

[EPA  Document  NumlMr  AM054MD;  A-3- 
FRL-2750-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Approval  of  a 
Revision  to  the  Maryland  State 
Implementation  Plan 

agency:  Environmental  Protection 

Agency. 

action:  Proposed  rule. 

summary:  The  Department  of  Health 
and  Mental  Hygiene  (DHMH)  has 
submitted  amendments  to  its  air  quality 
control  regualtions  and  has  requested 
that  they  be  reviewed  and  processed  by 
EPA  as  a  revision  to  the  Maryland  State 
Implementation  Plan  (SIP).  This 
revision,  submitted  on  March  14, 1984, 
amends  existing  Code  of  Maryland 
Regulations  (COMAR)  that  deal  with  the 
control  fo  incinerators.  The  revision 
consists  of  amendments  to  Section 
10.18.02,  Permits,  Approvals,  and 
Registration  and  Section  10.18.08. 
Control  of  Incinerators.  These 
amendments  set  emission  standards  for 
hazardous  waste  incinerators  and 
exempt  them  from  obtaining  an  air 
quality  permit  to  construct.  They  also 
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prohibit  the  construction  or  use 
hazardous  waste  incinerators  except  in 
accordance  with  applicable  hazardous 
waste  and  air  quality  regulations.  These 
facilities  are  required  to  obtain 
hazardous  waste  facility  permits  which 
are  issued  by  the  DHMH  under  COMAR 
10.51^.  This  Notice  sununarizes  the 
amendments  and  proposes  EPA 
approval. 

EFFECTIVE  DATE:  Comments  must  be 
submitted  on  or  before  February  6. 19B5. 
AOORESSES:  Copies  of  the  proposed 
revision  and  the  accompanying  support 
documents  are  available  during  normal 
business  hours  at  the  following  offices: 
U.S.  Envoronmental  Protection  Agency, 
Region  III,  Air  Programs  Branch 
(3AM10),  Curtis  Building.  6th  ft 
Walnut  Streets  Philadelphia.  PA 
19106.  Attn:  Mr.  James  Topsale.  P.E. 
Maryland  Air  Management 
Administration.  Maryland  Department 
of  Health  and  Mental  Hygiene.  201 
West  Preston  Street.  Baltimore.  MD 
21201.  Attn:  Mr.  George  Ferreri. 
Director 

All  comments  on  the  proposed 
revision  submitted  on  or  before 
February  6. 1985,  will  be  considered  and 
should  be  submitted  to  Mr.  James 
Topsale  at  the  EPA  Region  III  address 
stated  above.  Please  reference  the  EPA 
docket  number  found  in  the  heading  of 
this  Notice  in  any  correspondence. 
FON  FURTHER  INFORMATION  CONTACT: 
Mr.  James  Topsale,  P.E.  or  Mr.  Paul 
Racette  at  the  address  for  EPA  Region 
III.  Or  telephone  (215)  597-4553. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  14. 1984.  the  DHMH 
submitted  to  EPA  Region  III 
amendments  to  its  Code  of  Maryland 
Regulations  (COMAR)  for  Permits, 
Approvals,  and  Registration  (COMAR 
10.18.02)  and  for  the  Control  of 
Incinerators  (COMAR  10.18.08).  EPA  has 
been  requested  to  review  the 
amendments  and  to  approve  them  as  a 
.'evision  to  the  Maryland  SIP.  The 
DHMH  provided  proof  that,  after 
adequate  public  notice,  a  public  hearing 
was  held  on  December  12, 1983  in 
Baltimore,  Maryland  regarding  these 
amendments. 

EPA  Evaluation 

These  amendments  to  COMAR 
10.18.02  and  .08  are  concerned  with 
hazardous  waste  incinerators.  The 
amendments  set  emission  standards  for 
hazardous  waste  incinerators  and 
exempt  them  from  obtaining  an  air 
quality  permit  to  construct.  They  also 
prohibit  the  construction  or  use  of 


hazardous  waste  incinerators  except  in 
accordance  with  applicable  hazardous 
waste  and  air  quality  regulations.  Other 
amendments  provide  definitions  for 
"incinerator"  and  "hazardous  waste 
incinerator",  and  set  a  Visible  Emission 
(VE)  standard  for  hazardous  waste 
incinerators.  The  proposed  amendments 
and  EPA's  evaluation  are  as  follows: 

A.  COMAR  10.18.02.03  Permits. 
Approvals,  and  Registration 

Regulation  .03  is  proposed  to  be 
amended  to  exempt  hazardous  waste 
incinerators  from  having  to  obtain  an  air 
quality  permit  to  construct.  These 
facilities  are  required  to  obtain  a 
hazardous  waste  facility  permit  which  is 
issued  by  the  DHMH  under  COMAR 
10.51.07.  Under  COMAR  10.51.05.15- 
1F(5).  the  substantive  requirements  of  all 
air  quality  regulations  (COMAR  10.18) 
must  be  met  before  a  permit  to  construct 
or  a  permit  to  operate  can  be  issued. 
This  includes  meeting  the  requirements 
of  COMAR  10.18.02.03(A)  for  New 
Sources  Impacting  on  a  Nonattainment 
Area  (NSINA's)  and  Prevention  of 
Significant  Deterioration  (PSD)  Sources. 

The  amendment  consolidates  the 
Clean  Air  Act  (CAA)  and  Resource 
Conservation  and  Recovery 
requirements,  resulting  in  one  state 
permit.  This  permitting  procedure  will 
not  exempt  a  source  from  any  air  quality 
regulation  requirements. 

The  Maryland  Air  Management 
Administration  (MAMA)  will  continue 
to  provide  all  of  the  technical  review 
and  enforcement  actions  dealing  with 
the  incinerator  design  and  operation. 
This  review  is  being  done  under  an 
agreement  between  the  MAMA  and  the 
Maryland  Waste  Management 
Administration.'  By  letter  of  November 
29, 1984,  the  MAMA  clarified  that  permit 
applications  would  only  be  accepted 
from  incinerators  subject  to  the 
hazardous  waste  facility  regulations  and 
that  hazardous  waste  facility  permits 
would  be  treated  as  air  quaUty  permits 
for  all  purposes. 

This  action  involves  only  a  procedural 
amendment,  and  will  not  result  in  any 
adverse  impacts  on  the  attainment  or 
maintenance  of  air  quality.  EPA  is 
proposing  approval  of  this  amendment. 

B.  COMAR  10.18Jn.01  Control  of 
Incinerators.  Definitions 

This  regulation  is  amended  to  redefine 
the  term  "incinerator"  and  to  insert  the 
definition  for  "hazardous  waste 


■  On  |uly  9. 1964.  EPA  dele||ated  intarim 
authorization  to  the  Stale  of  Maryland  to  iasue 
Resource  Conservation  and  Recovery  Act  (RCRA) 
hazardous  waste  incinerator  permits,  based  on  the 
fact  that  Maryland's  hazardous  waste  regulation  are 
substantially  equivalent  to  RCRA  requirements. 


incinerator"  as  it  is  defined  in  COMAR 
10.51.01.038(26.2).  This  action  is  only 
concerned  with  the  definition  of  terms. 
Because  it  will  not  result  in  any  adverse 
impacts  on  the  attainment  or 
maintenance  of  air  quality.  EPA  is 
proposing  approval  of  this  amendment. 

C.  COMAR  10.18.08.04  Visible  Emissions 
(VE) 

This  regulation  is  amended  to  include 
hazardous  waste  incinerators  in  the  VE 
regulations.  The  amendment  prohibits 
visible  emissions,  other  than  water  in  an 
uncombined  form,  which  are  vi.sible  to 
human  observers.  Because  the 
amendment  will  not  result  in  tir.y 
adverse  impacts  on  the  attain.-nent  or 
maintenance  of  air  quality.  EPA  is 
proposing  its  approval. 

D.  COMAR  10.18.08.05  Particulate 
Matter 

This  regulation  defines  particulate 
emission  standards  for  incinerators.  It  is 
being  amended  to  include  hazardous 
waste  incinerator  particulate  standards. 
The  amendment  adopts  a  .03  grain  per 
dry  standard  cubic  foot  (gr/SCFD) 
emission  standard.  This  standard  is 
consistent  with  the  .03gr/SCFD  standard 
set  in  Areas  III  and  IV  in  Maryland  for 
all  incinerators  except  for  infectious 
waste  incinerators,  which  have  a 
standard  of  .10  gr/SCFD.  It  is  more 
stringent  than  the  previous  .10  gr/SCFD 
standard  set  in  Areas  I,  II,  V,  and  VI  for 
all  incinerators  built  after  1972. 

Because  this  amendment  maintains 
the  previous  standard  set  in  Areas  III 
and  IV.  and  sets  a  stricter  standard  in 
Areas  I.  U,  V  and  VI  EPA  has 
determined  that  no  adverse  impacts  on 
the  attainment  or  maintenance  of  air 
quality  will  occur.  EPA  is  proposing 
approval  of  this  amendment. 

E.  COMAR  10.18.08.06  Prohibition  of 
Unapproved  Hazardous  Waste 
Incinerators 

This  is  a  new  regulation  that  assures 
that  with  this  new  permitting  procedure, 
all  air  quality  and  hazardous  waste 
regulation  requirements  will  continue  to 
be  met.  The  amendment  prohibits  the 
operation  or  construction  of  any 
hazardous  waste  incinerator  that  does 
not  meet  the  requirements  of  all 
COMAR  10.51.05.15  and  COMAR 
10.18.08  regulations.  EPA  is  proposing 
approval  of  this  regulation. 

Conclusion 

The  Regional  Administration's 
decision  to  propose  approval  of  this  SIP 
revision  is  based  on  a  determination 
that  the  amendments  meet  the 
requirements  of  Section  110(a)(2)  of  the 


(42  U.S.C  74 
Dated:  Dei 
Stanley  L.  Li 
Acting  Regie 
(FR  Doc.  85- 
BiujNO  cooe 

40  CFR  Pai 
[A-5-FRL-2 
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Clean  Air  Act  and  40  CFR  Part  51, 
Requirements  for  Preparation,  Adoption 
and  Submittal  of  State  Implementation 
Plans.  The  public  is  invited  to  submit  to 
the  address  stated  above  comments  on 
whether  the  proposed  amendments  to 
the  DHMH's  air  pollution  control 
regulations  should  be  approved  as  a 
revision  to  the  Maryland  SIP. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  5  U.S.C  605(b)  the 
Administrator  has  certiHed  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
numbert  of  small  entities,  ^e  4B  FR 
9809.)  1 

List  of  Subjecte  in  40  CFR  Part  52 

Air  pollution  control,  Sulfur  oxides. 
Nitrogen  dioxide.  Lead,  Particulate 
matter.  Carbon,  monoxide. 
Hydrocarbons,  Intergovernmental 
relations. 

(42  U.S.C  7401-7642) 

Dated:  December  31, 1984. 
Stanley  L.  Laskowski, 

Acting  Regional  Administrator. 

|FR  Doc.  B5-378  Filed  1-4-85: 0:45  am] 

MLUNG  COOC  C5e»-S0-M 


40  CFR  Part  52    .  | 

[A-5-FRL-2750-2]  ' 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

AGENCY:  Environmental  Protection 

Agency  (USEPA). 

ACTION:  Proposed  Rulemaking; 

Extension  of  the  Public  Comments 

Period. 

summary:  On  November  15, 1984  [49  FR 
45178),  USEPA  reproposed  rulemaking 
on  the  Indiana  opacity  plan.  The  State 
and  outside  counsel  for  a  steel  company 
that  has  a  facility  in  Indiana  requested 
an  extension  to  the  public  comment 
period.  USEPA  is  extending  the  public 
comment  period  to  February  15, 1985, 
based  upon  these  requests. 
DATE:  Comments  must  be  postmarked 
on  or  before  February  15, 1985. 
ADDRESSES:  Comments  should  be 
submitted  to: 

Gary  V.  Gulezian,  Chief,  Regulatory 
Analysis  Section  (5AR-26),  Air  and 
Radiation  Branch,  Region  V.  U.S. 
Environmental  Protection  Agency.  230 
S.  Dearborn  Street.  Chicago.  Illinois 
60604 

Copies  of  the  SIP  revision  are 
available  at  the  following  addresses  for 


review:  (It  is  recommended  that  you 
telephone  Robert  B.  Miller,  at  (312)  886- 
6031,  before  visiting  the  Region  V  office.) 

U.S.  Environmental  Protection  Agency, 
Air  and  Radiation  Branch,  Region  V 
(5AR-26),  230  S.  Dearborn  Street. 
Chicago.  Illinois  60604 

Indiana  Air  Pollution  Control  Division, 
Indiana  State  Board  of  Health.  1330 
West  Michigan  Street,  Indianapolis, 
Indiana  46206 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  B.  Miller  (312)  886-6031. 

Authority:  42  U.S.C  74ia  7502.  and  7601. 

Dated:  December  19. 1984. 
Valdai  V.  Adamkiu. 
Regional  Administrator. 
(PR  Doc.  85-377  Filed  1-4-85:  8:45  am] 

BILUMO  COOC  MI»-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

[Gen.  Docket  No.  •3-26;  RM-4121;  RM- 
4782;  FCC  S4-559] 

Creation  of  an  Additional  Private  Radio 
Service 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  dismissal  of 
petition. 

SUMMARY:  The  Commission  has  adopted 

a  Report  and  Order  declining  to 

establish  the  Private  Radio 

Communications  Service  (PRCS)  as 

proposed  in  the  NPRM  adopted  January 

20. 1983.  This  action  is  necessary  to 

accommodate  higher  priority  needs  for 

spectrum. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stuart  Overby  or  Joseph  Levin.  Private 

Radio  Bureau.  Land  Mobile  and 

Microwave  Division,  Rules  Branch.  (202) 

634-2443. 

SUPPLEMENTARY  INFORMATION: 

List  of  SubjecU  in  47  CFR  Part  90 

Administrative  practice  and 
procedure.  Business  and  industry.  Civil 
defense.  Common  carriers.  Emergency 
medical  services.  Handicapped,  Radio, 
Reporting  and  recordkeeping 
requirements. 

Report  and  Order 

In  the  Matter  of  Creation  of  an  Additional 
Private  Radio  Service,  General  Docket  Na 
83-28.  Rni-4121,  RM-4762. 

Adopted:  November  21. 1984. 

Released:  December  28, 1984. 

By  the  Commission. 


Introduction 

1.  On  January  20. 1983,  in  response  to 
a  petition  filed  by  the  General  Electric 
Company,  the  Commission  adopted  a 
Notice  of  Proposed  Rule  Making 
(Notice)  proposing  to  allocate  8  MHz  of 
spectrum  for  a  new  mobile  radio 
service.*  As  proposed,  this  service  was 
primarily  designed  to  satisfy  the 
personal  communications  requirements 
of  the  general  public,  including  mobile  to 
mobile  radio  service  and  interconnected 
mobile  telephone  service. 
Approximately  100  parties  submitted 
comments  in  response  to  the  Notice.* 
We  have  analyzed  these  comments  and, 
for  the  reasons  discussed  below, 
conclude  that  the  overall  public  interest 
would  not  be  served  by  the  creation  of 
this  new  private  radio  communications 
service  (PRCS)  at  the  time.  This  decision 
is  based  largely  on  the  fact  that 
spectrum  at  900  MHz  is  a  limited 
resource.*  After  evaluating  the  record  in 
this  and  related  proceedings  which 
address  the  appropriate  use  of  the  900 
MHz  spectrum  reserve,  we  conclude 
that  other  uses  of  the  spectrum  will 
better  serve  the  public  interest, 
convenience,  and  necessity.* 

Background 

2.  There  is  presently  41  MHz  of  radio 
spectrum  remaining  in  the  900  MHz  land 
mobile  reserve  which  the  Commission 
set  aside  in  1974.»  We  presently  have 
before  us  requests  to  use  over  80  MHz  of 
spectrum  for  the  following  applications: 
(1)  to  relieve  congestion  and 
accommodate  growth  in  the  traditional 
private  land  mobile  services,  including 
public  safety,  land  transportation, 
business,  industrial  and  commercial  use 
by  large  and  small  companies  and  state 
and  local  governments';  (2)  for  cellular 


'  Notice  of  Proposed  Rule  Making.  Gen.  Docket 
No.  (a-2&.  4«  FR  12228  (March  23. 1983).  Thi»  Notice 
also  requested  comments  on  the  feasibility  of 
providing  for  cordless  telephones  within  this 
allocation.  Since  we  are  declining  to  adopt  the 
proposed  service,  the  issue  of  an  allocation  for 
cordless  telephone  use  will  be  dealt  with  in  a 
separate  proceeding. 

•  A  partial  list  of  parties  that  submitted  comments 
or  reply  comments  is  included  in  Appendix  A.  We 
note  that  Wang  Laboratories.  Inc.  (Wang)  has  filed 

a  Petition  for  Acceptance  of  Late-Filed  Comments. 
No  opposition  to  the  acceptance  of  these  late  filed 
comments  was  received.  Wang's  petition  is  granted 
because  inclusion  of  its  discussion  regarding  digital 
data  distribution  in  the  PRCS  established  a  more 
complete  recotd  in  that  area. 

'  For  simplicity  we  will  refer  to  the  spectrum 
between  806  and  947  MHz  as  the  900  MHz  band. 

*  5  U.S.C.  302.  303. 

*  Second  Report  and  Order.  Docket  No.  18262.  46 
FCC  2d  752  (1974):  Memorandum  Opinion  and 
Order.  51  FCC  2d  945  (1975). 

•  Petition  for  Rule  Making.  RM-4829,  submitted 
by  the  Land  Mobile  Communications  Council.  |une 
iai984. 
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radio  systems  to  provide  mobile 
telephone  service  to  the  public*;  (3)  for 
creation  of  a  mobile  satellite  service  to 
provide,  among  other  uses,  public 
telephone  service  to  persons  in  rural  and 
remote  regions*:  (4)  for  creation  of  an 
air-to-ground  radio  service  and  a 
railroad  radio  service  to  offer  public 
telephone  capabilities  on  commercial 
airlines  and  railways';  (5)  for  cordless 
telephone  use  by  the  American  public'"; 

(6)  for  a  shared  government/non- 
government fixed  point-to-point 
service";  (7)  to  provide  rural  broadcast 
studio  to  transmitter  links  (STL)  and 
intercity  relay  stations' ':  and  (8)  for  two 
proposals  for  new  personal  radio 
services  to  provide  relatively  short 
range  telephone  and  mobile  radio 
service  to  the  American  public  on  a  non- 
common  carrier  basis."  '*  All  of  the 
proposals,  except  the  6  MHz  Tixed 
government  allocation  and  the 
broadcast  STL  request,  require  that 
spectrum  be  paired  for  mobile  operation. 
However,  of  the  41  MHz  of  spectrum 
available,  only  32  MHz  is  readily 
pairable  for  such  use.  Clearly,  all  of 
these  requests  cannot  be  satisfied. 

3.  Turning  now  to  the  specifics  of  the 
personal  radio  service,  in  our  Notice,  we 
proposed  to  allocate  8  MHz  of  900  MHz 
band  spectrum  to  provide  a  total  of  133 
channel  pairs  primarily  for  directed 
communications  of  a  personal  or 
business  nature.  Under  the  proposal,  an 
individual  user  would  have  a  base 
station  located  in  the  home  of  office, 
and  a  mobile  station  in  the  vehicle.  The 

user  would  have  a  communications 
range  over  this  system  of  approximately 
three  to  five  miles.  We  also  proposed  to 
provide  for  implementation  of  repeater 
stations  which  would  be  located  in  such 
a  way  as  to  increase  the  effective 
communicating  range  of  user  stations  to 
approximately  fifteen  miles.  The  home/ 
office  base  station  would  use 
decentralized  frequency  trunking 
techniques  and  would  be  capable  of 
complete  operability  independent  of  a 


'  Pelilion  for  Rule  Making.  RM-4812.  submitted 
by  Aineritch.  fiuie  1. 1984. 

•  Petition  for  Rule  Making.  RM-4227.  submitted 
by  National  Aeronautics  and  Space  Administration. 
November  24. 1982. 

•  Notice  of  Proposed  Rule  Making.  Gen.  Docket 
83-3a  48  Fed.  Reg.  12253  (March  23. 1963): 
Pelitionfor  Rule  Making.  RM-4591.  submitted  by 
Railfone.  Inc.  August  a  1963. 

'•  Petition  for  Rule  Making.  RM-47aO.  submitted 
by  Personal  Communications  Croup.  Electronics 
Industries'Association.  March  1. 1984. 

' '  Further  Notice  of  Proposed  Rule  Making.  Cen. 
Docket  82-243.  48  Fed.  Reg.  12287  (March  23. 1983). 

"Petition  for  Rule  Making.  RM-2697.  submitted 
by  the  National  Association  of  Broadcasters.  March 
3.1876. 

"  Notice  of  Proposed  Rule  Making.  Cen.  Docket 
83-28.  Supra. 

'*  Petition  for  Rule  Making.  RM-4782.  submitted 
l>y  MURA  Corporation.  February  10. 1964. 


repeater  station."  These  base  and 
mobile  stations  would  not  be 
individually  licensed.  The  repeater 
stations,  however,  were  to  be 
individually  licensed  and  regulated  by 
the  Commission.  Also,  we  proposed  to^ 
license  repeaters  to  individuals  for  their 
own  use.  to  cooperatives  for  shared  use. 
or  to  commercial  entrepreneurs  for 
operation  on  a  private  carrier  basis.  In 
the  Notice,  the  Commission  proposed 
assignment  of  frequencies  for  repeater 
operation  on  a  open-entry,  non- 
exclusive basis.  Under  this  approach, 
there  would  be  no  rules  specifying 
minimum  mileage  separations  between 
co-channel  assignments  or  setting  forth 
a  specific  minimum  or  maximum  number 
of  channels  that  could  be  authorized  to 
each  repeater  operator,  nor  limiting  in 
any  way  the  number  of  sites  at  which 
such  repeaters  could  be  located. 
Interference  would  be  controlled  by  an 
automatic  monitoring  mechanism  built 
into  the  equipment  which  would  detect 
co-channel  operations  prior  to 
transmission.  Additionally,  as  proposed, 
communications  could  take  place 
between  mobile  stations  and  the 
wireline  telephone  system  since  a  user's 
base  station  would  be  allowed  to 
interconnect  with  the  public  switched 
telephone  network. 

4.  The  Comments  indicate  there  is 
some  public  support  for  the  proposal. 
Many  parties  stated  their  belief  that 
there  is  a  mobile  communications  need 
which  currently  is  not  being  met  by 
existing  private  and  common  carrier 
land  mobile  systems,  either  because  of 
the  high  cost  of  these  latter  types  of 
systems  or  their  absence  in  many  non- 
urban  areas.  As  a  group,  the  supporting 
comments  demonstrated  public 
sentiment  for  the  creation  of  a  radio 
service  which  would  allow  the  typical 
American  and  citizen  to  install  low  cost 
unit  in  an  automobile  that  would  permit 
personal  and  business  communications: 
(1)  Between  a  vehicle  and  the  home  or 
office:  (2)  between  a  vehicle  and  the 
public  telephone  network:  (3)  w^th  other 
specified  vehicles:  and  (4)  in  some 
instances,  with  a  group  of  vehicles 
simultaneously. 

5.  The  majority  of  those  who 
commented  in  favor  of  this  service  also 
felt  the  public  demand  for  such  a 
communications  capability  is  not  now 
being  met  and  claimed  that  no  currently 
available  radio  system,  private  or 
common  carrier,  can  satisfy  all  of  these 


''Decentralized  frequency  trunking  is  a  mode  of 
operation  in  which  frequency  selection  is  controlled 
solely  by  a  microprocessor  within  the  mobile  or  base 
station  which  scans  the  available  frequencies  and 
uses  the  first  one  which  is  unoccupied.  PRCS 
repeater  stations  would  use  centralized  trunking.  ■ 
mode  of  operation  in  which  frequency  selection  is 
controlled  by  the  repeater  station  which  signals  the 
mobile  or  base  station  microprocessor  to  use  a 
specified  frequency. 


needs.  For  example,  in  its  comments  on 
behalf  of  the  radio  manufacturing 
industry,  the  Personal  Communications 
Section,  Telecommunications  Group  of 
the  Electronics  Industries  Association 
stated  regarding  existing  personal 
communications  services:  "It  is  quite 
clear  that  a  void  exists  within  the  array 
of  radio  services  which  are  now 
available  to  the  mass  market."  As  the 
rec(^  of  this  proceeding  shows,  support 
for  tne  creation  of  a  new 
communications  service  came  from 
many  segments  of  our  society,  including 
individuals,  businesses,  and 
representatives  of  the  elderly, 
handicapped  persons,  minorities,  and 
public  safety  interests. 

6.  Most  of  those  who  commented 
identified  personal  uses  of  radio  that 
such  a  service  could  satisfy.  For 
example,  Louis  Blatnick  stated:  "With 
schools  dismissing  children  at  different 
hours  within  different  age  groups  and 
activities  occurring  in  many  different 
locations  such  as  churches,  YMCA's, 
Scouts  and  parks,  transportation  delays 
due  to  weather,  illness,  vehicle 
breakdowns  or  other  causes  can  occur 
and  it  would  be  a  simple  matter  for 
parents  to  request  help  or  notify  a  child 
who  may  be  waiting  for  a  parent  that 
there  will  be  a  delay." 

7.  On  behalf  of  the  elderly  and/or  the 
handicapped,  the  National  Council  on 
Aging,  the  Urban  Elderly  Coalition,  the 
American  Association  of  Retired 
Persons,  and  the  Federation  of 
Handicapped  Individuals — Quad  Cities 
all  endorsed  the  need  for  PRCS.  They  all 
viewed  such  a  radio  service  as  a  vital 
communications  link  which  could 
improve  the  provision  of  various 
services  to  the  elderly  and  handicapped, 
including  transportation,  home  care,  and 
medical  assistance. 

8.  Some  minority  interests  also 
supported  PRCS  and  urged  the 
Commission  to  authorize  it."  The 
National  Council  of  Negro  Women,  for 
example,  indicated  that  PRCS  would 
offer  a  sense  of  security,  especially  to 
women  traveling  alone,  by  providing  a 
link  from  the  automobile  to  the  home 
telephone. 

9.  Favorable  comments  were  also 
received  from  representatives  of  small 
business,  and  individuals  that  spend  a 
great  deal  of  time  in  their  cars  as  part  of 
their  jobs,  such  as  salespeople,  realtors, 
and  small  contractors.  Typical  of  the 
comments  of  these  types  of  service 
providers  are  those  of  Peggy  Batch  of 
the  National  Association  of  Professional 
Saleswomen:  "There  are  so  many  times 
when  I  am  'stuck'  in  my  car  looking  for  a 


■*  National  Bar  Association.  National  Black  Child 
Development  Institute  Inc..  National  Conference  of 
Black  Mayors.  Inc..  and  the  National  Council  of 
Negro  Women.  Inc. 
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phone  in  a  strange  area  or  in  traffic 
hoping  to  fine  an  exit  to  call  a  customer 
or  a  prospect  who  is  waiting  for  me. 
Please  make  an  effort  on  behalf  of  those 
who  could  use  the  convenience  of  an 
auto  phone  unit  but  do  not  have  the 
resources  to  invest  in  expensive 
equipment." 

10.  As  an  example  of  the  public  safety 
interest,  the  National  Crime  Prevention 
Council,  the  American  Association  of 
State  Highway  and  Transportation 
Officials,  Inc.,  the. National  Ski  Patrol 
System,  Inc.,  the  American  Federation  of 
Police,  and  REACT  International  all 
urged  the  Commission  to  act  favorably 
on  the  PRCS  proposal.  The  National 
Crime  Prevention  Council  stated  that 

"  *  *  *  an  inexpensive  mobile 
communications  service  would  have  a 
broad  range  of  application  in  the  area  of 
crime  prevention.  PRCS  would  make  it 
easier  and  cheaper  to  report  crimes  and 
emergencies." 

11.  In  sum,  the  comments  indicate 
there  is  diverse  support  for  a  new  radio 
service  to  meet  various  communications 
needs  which  many  who  commented  feel 
are  not  being  met.  Ford  Motor  Company 
captures  the  sentiment  of  many  PRCS 
supporters  with  its  observation:  "PRCS 
can  meet  at  least  three  consumer  needs 
not  available  from  the  Cellular  Mobile 
type  service.  These  are  low  cost  timely 
implementation,  and  usability  in  areas 
not  serviced  by  cellular  services." 

12.  On  the  other  hand,  there  was  also 
substantial  opposition  to  the  creation  of 
this  service.  This  came  from  private  and 
cellular  800  MHz  system  licensees,  user 
organizations  and  radio  equipment 
manufacturers,  as  well  as  applicants 
with  proposals  for  new  systems  at  900 
MHz  which  competed  with  PRCS  for 
spectrum.  Those  who  opposed  PRCS 
generally  argued  one  or  more  of  the 
following  points:  (1)  Adequate 
alternatives  such  as  common  carrier 
cellular  systems  already  exist  and 
therefore  further  public  options  are 
unnecessary;  (2)  the  spectrum  allocation 
proposed  is  insufficient  to  serve  the 
estimated  market;  and  (3)  the  allocation 
of  land  mobile  reserve  spectrum  to 
PRCS  is  contrary  to  the  public  interest  in 
light  of  the  projected  needs  of  existing 
land  mobile  services.'! 

'  ^  These  issues  were  raised  by  representatives  of 
existing  private  and  public  land  mobile  radio 
services,  including  the  American  Telephone  and 
Telegraph  Co..  the  Land  Mobile  Communications 
Council  |LMCC|.  Motorola.  Inc..  the  American 
Petroleum  Institute,  the  National  Association  of 
Business  and  Educntional  Radio,  the  Special 
Industrial  Radio  Service  Association,  and  Telocator 
Network  of  America. 


13.  Regarding  the  first  issue,  the 
comments  of  those  who  oppose  the 
creation  of  this  service  generally  suggest 
that  existing  land  mobile 
communications  services  can  satisfy 
most  of  the  needs  identified  by  the 
Commission  in  this  proceeding.  They 
argue  that  further  alternatives  are  not 
necessary  and.  therefore,  the  public 
interest  would  not  be  served  by 
allocating  scarce  land  mobile  reserve 
spectrum  to  accommodate  the  creation 
of  a  new  personal  communications 
service.  For  example,  the  Land  Mobile 
Communications  Council  argues  that 
common  carrier  cellular  systems  can 
provide  a  higher  quality  service  than 
PRCS  at  a  comparable  price,  especially 
in  the  major  market  areas.  LMCC  also 
argues  that  sufficient  conventional 
mobile  telephone  capacity  is  available 
to  meet  existing  public  needs  in  the 
smaller  markets  where  cellular  service 
may  not  be  available.  LMCC  therefore 
concludes  it  is  undersirable  and 
unnecessary  to  allocate  valuable  land 
mobile  reserve  spectrum  to  create  this 
new  radio  service.  Many  who  opposed 
the  service  also  claimed  that  alternative 
private  land  mobile  or  personal  radio 
services  exist  which  can  satisfy  the 
identified  communications  demand. 
They  cite  private  land  mobile  systems  at 
800  MHz,  Citizens  Band,  and  the 
General  Mobile  Radio  Service  as 
examples  of  alternatives  which  already 
exist.  They  argue  that  further  choices 
are  unnecessary  and  contrary  to  sound 
public  policy  in  light  of  the  scarce  radio 
spectrum  at  900  MHz. 

14.  Further,  the  adequacy  of  the  8  MHz 
of  spectrum  proposed  for  PRCS  was 
questioned  by  Motorola  and  several 
other  parties.  They  suggested  that  the 
proposed  services  would  be  so 
overcrowded  in  the  major  urban 
markets  that  the  waiting  periods  at  peak 
usage  times  would  be  intolerable.  Based 
on  the  market  projections  provided  by 
the  General  Electric  Company,  Motorola 
asserted  that  a  substantial  number  of 
prospective  users  of  the  PRCS  system 
would  be  unable  to  secure  a  channel  on 
which  to  communicate,  especially  in 
areas  of  high  population  density.  As  a 
consequence,  members  of  the  public 
who  purchased  a  PRCS  radio  expecting 
to  obtain  a  reasonably  high  quality 
mobile  telephone-type  service  might  find 
the  level  of  service  bo  poor  that  they 
could  not  meet  their  communications 
needs. 

15.  Opponents  of  the  proposal  also 
questioned  the  appropriateness  of 
allocating  land  mobile  reserve  spectrum 
for  PRCS.  The  comments  suggest  that 
even  if  PRCS  could  fill  an  unmet 
communications  requirement,  that 


requirement  is  not  of  sufficient  priority 
to  justify  use  of  scarce  land  mobile 
reserve  spectrum.  Commenters 
referenced  the  PR  Docket  82-10  study  of 
future  private  land  mobile  requirements, 
which  projected  significant  spectrum 
shortages  in  major  markets.'*  Tliey 
urged  that  the  land  mobile  spectrum 
reserve  be  allocated  to  accommodate 
the  growth  of  existing  types  of  private 
and  common  carrier  land  mobile  radio 
systems.  LMCC,  for  example,  stated  that 
"The  burgeoning  growth  of  land  mobile 
communications,  both  private  and 
common  carrier,  coupled  with  the 
limited  amount  of  spectrum  available 
underscore  the  need  for  ensuring  that  all 
land  mobile  reserve  spectrum  is 
allocated  solely  to  existing  land  mobile 


services. 


Discussion 


16.  The  Commission  is  required  by 
Sections  4  and  303  of  the 
Communications  Act  of  1934,  as 
amended,  among  other  things:  (1)  To 
"classify  radio  stations"  and  "prescribe 
the  nature  of  the  service  to  be  rendered 
by  each  class  of  licensed  station;"  (2)  to 
"assign  bands  of  frequencies  to  the 
various  classes  of  stations  and  assign 
frequencies  for  each  individual  station 
and  determine  the  power  which  each 
station  shall  use  and  the  time  during 
which  it  may  operate;"  (3)  to  "make  such 
regulations  not  inconsistent  with  law  as 
it  may  deem  necessary  to  prevent 
interference  between  stations;"  and  (4) 
to  "study  new  uses  of  frequencies,  and 
generally  encourage  the  larger  and  more 
effective  use  of  radio." 

17.  In  keeping  with  these  statutory 
obligations,  we  have  addressed  the 
general  questions  of  the  allocation  of 
frequencies  throughout  the  900  MHz 
band  land  mobile  reserve.  Throughout 
these  proceedings,  we  have  recognized 
the  fact  that  all  proposals  were  subject 
to  comprehensive  and  inter-related 
analysis  of  their  merits  as  they 
competed  for  the  limited  spectrum 
available,  and  that  it  would  not  be 
possible  to  approve  all  of  the  systems 
being  proposed.  From  the  beginning, 
therefore,  we  have  recognized  that  we 
would  have  to  balance  the  various 
proposals  against  each  other,  and  make 
some  judgment  as  to  which  had  the 
greatest  public  interest  value. 

18.  Such  a  process  is  not  new  to  us. 
and  as  we  noted  in  1949  in  similar 
circumstances: 


'  •  Future  Private  Land  Mobile 
Telecommunications  Requirements:  Final  Report. 
Planning  Staff,  Private  Radio  Bureau.  FOC 
Washington,  DC.  August  1983. 
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Establishment  of  new  services  intensiHes 
the  problem  of  finding  frequency  space  and 
of  regulating  operations.  As  each  new  use  of 
radio  emerges  from  the  experimental  stage, 
spectrum  space  must  be  sought  and 
procedures  must  be  inaugurated  to  handle  the 
new  comer  in  the  light  of  international  as 
well  as  domestic  considerations  as  public 
interest  may  require." 

19.  In  our  Notice  in  this  proceeding  we 
recognized  the  possibility  that  there  may 
be  inadequate  spectrum  to  satisfy  all 
requests  for  900  MHz  spectrum. 
Furthermore,  subsequent  to  the  release 
of  the  Notice,  petitions  were  filed  which 
requested  an  additional  39  MHz  from 
the  land  mobile  spectrum  reserve.  This 
brought  the  total  spectrum  required  to 
meet  all  the  pending  proposals  for  the 
900  MHz  land  mobile  reserve  to  over  80 
MHz.  Since  only  41  MHz  of  spectrum 
was  available,  and  since  only  32  MHz  of 
this  spectrum  was  suitable  to  be  paired 
for  mobile  communications,  it  was 
necessary  to  carefully  balance  all  the 
competing  proposals  and  their 
respective  public  interest  implications. 

20.  After  weighing  a  number  of 
factors,  we  have  concluded  that 
traditional  private  land  mobile  and 
cellular  services  as  well  as  a  mobile 
satellite  service  must  take  priority  over 
a  personal  radio  ser\'ice.  While  our 
reasons  for  assigning  priority  to  these 
enunicated  services  are  set  out  in  the 
pertinent  documents  whicli  we  have 
adopted  today  as  part  of  our 
consideration  of  how  to  allocate  the  900 
Mhz  spectrum,  essentially  our  reasons 
are  as  follows.'" 

21.  First,  when  we  reallocated 
broadcast  spectrum  in  1974  for  private 
land  mobile  and  cellular  systems,  the 
reserve  was  specifically  established  to 
accommodate  the  future  growth  of  these 
systems.  Since  there  has  been 
substantial  investment  by  the  industry 
and  the  public  in  the  expectation  that 
this  land  mobile  reserve  would  be 
available  to  accommodate  future  land 
mobile  growth,  diversion  of  the  reserve 
for  other  uses  coultl  signifcantly 
increase  the  cost  of  existing  services  to 
the  American  public. 

22.  Second,  we  recognize  that  cellular 
and  tninked  private  communications 
systems  serve  large  numbers  of  end 
users  by  utilizing  computer  and  trunking 
technologies  to  provide  an  efficient, 
effective,  and  high  quality  service.  Both 
a  personal  radio  communications 


UMI 


'•  General  Mobile  Radio  Service  et.  al.  13  FCC 
119a  1191  (1949). 

••  Notice  of  Proposed  Rule  Staking.  Gen.  Docket 
No.  84-1231.  adopted  November  21. 1984.  Notice  of 
Proposed  Rule  Making.  Gen.  Docket  No.  84-1233. 
adopted  November  21. 19S4.  and  Notice  of  Proposed 
Rule  Making.  Gen.  Docket  No.  84-1234.  adopted 
November  21. 1964. 


service  and  a  mobile  satellite  service 
also  have  the  potential  to  serve  a 
substantial  number  of  users.  However,  it 
appears  that  a  number  of  substitutes  are 
available  to  serve  many  of  the  needs 
identified  for  PRCS,  while  no  such 
alternatives  for  the  land  mobile  satellite 
service  apparently  exist.  Although  the 
cost  of  cellular  and  trunked  SMR 
systems  is  higher  than  that  estimated  for 
PRCS.  the  prices  of  these  substitutes 
have  been  decreasing  faster  than  had 
been  anticipated.  In  addition,  the  rate  of 
implementation  of  cellular  and  trunked 
SMR  systems  has  been  rapid,  thus 
making  these  systems  more  widely 
available  to  meet  needs  identified  in  this 
proceeding. 

23.  Third,  it  appears  that  PRCS, 
despite  the  possibility  of  its  widespread 
appeal,  is  in  the  nature  of  a  luxury  or 
convenience,  given  the  alternatives 
available.  While  we  do  not  question  the 
claims  made  by  PRCS  proponents  that 
this  service  could  have  some  safety  of 
life  and  property  utility,  in  our 
estimation  the  predominant  use  would 
be  for  lower  priority  communications. 
We  are  confident  that  such  safety 
related  communications  which  could 
have  been  carried  by  PRCS  can  be 
accommodated  on  other  currently 
available  radio  systems. 

24.  Based  on  the  foregoing 
considerations,  we  conclude  that  the 
private  land  mobile,  cellular,  and  mobile 
satellite  services  must  all  be  afforded  a 
higher  priority  than  PRCS  in  deciding 
how  to  apportion  the  remaining  900  MHz 
band  land  mobile  reserve  spectrum.  In 
light  of  these  priorities,  and  in 
recognition  of  the  fact  that  insufficient 
spectrum  exists  to  accommodate  all  of 
the  pending  requests,  we  decline  to 
adopt  final  rules  creating  a  new  900 
MHz  band  personal  communications 
service  at  this  time.  However,  in  two 
related  proceedings  adopted  today  we 
have  solicited  comments  on  the 
feasibility  of  geographically  sharing  the 
proposed  spectrum  allocations  for 
private  land  mobile  and  cellular  to 
implement  a  personal  communications 
service  outside  major  population 
centers." 

25.  In  a  related  matter,  the 
Commission  also  has  before  it  a  Petition 
for  Rule  Making,  submitted  by  MURA 
Corporation  (MURA)  on  February  10, 
1984,  to  create  a  new  900  MHz  personal 
communications  service.  MURA's 
proposed  service  is  similar  in  nature  to 
the  service  being  considered  in  this 
proceeding.  Therefore,  for  the  same 


"  Notice  of  Proposed  Rule  Making.  Gen.  Docket 
84-1231.  supra,  and  Notice  of  Proposed  Rule 
Making.  Gen.  Docket  84-1233.  supra. 


reasons  enunciated  above,  we  conclude 
that  the  public  interest  would  not  be 
served  by  initiating  a  proceeding  to 
authorize  the  new  personal 
communications  service  proposed  by 
MURA. 

26.  Accordingly,  it  is  ordered,  that  this 
proceeding  is  terminated,  and  That  the 
MURA  Petition  for  Rule  Making.  RM- 
4782,  is  dismissed. 

Federal  Communications  Commission. 
William ).  Tricarico. 

Secretary. 

Appendix  A 

Academy  of  Model  Aeronautics 

Aeronautical  Radio,  Inc. 

Airfone,  Inc. 

American  Association  of  Certified  Appraisers 

American  Association  of  State.  Highway  and 

Transportation  Officials.  Inc. 
American  Farm  Bureau  Federation 
American  Petroleum  Institute 
American  Planning  Association 
American  Telephone  and  Telegraph 

Company 
Apple  Computer,  Inc. 
Association  of  Maximum  Service  Telecasters, 

inc. 
Automotive  Service  Councils,  Inc. 
Cellutron,  Inc. 
Dynascan  Corporation 
Electronic  Industries  Association 
Ford  Motor  Company 
General  Electric  Company 
General  Motors  Corporation 
GTE  Sprint  Communications  Corporation 
International  Association  of  fire  Chiefs,  Inc. 
Land  Mobile  Communications  Council 
Motorola,  Inc. 
MURA  Corporation 
National  Association  of  Broadcasters 
National  Association  of  Business  and 

Educational  Radio,  Inc. 
National  Association  of  Neighborhoods 
National  Association  for  Professional 

saleswomen 
National  Bar  Association 
National  Black  Child  Development  Institute. 

Inc. 
National  Conference  of  Black  Mayors.  Inc. 
National  Council  on  the  Aging 
National  Council  of  Negro  Women.  Inc. 
National  Crime  Prevention  Council 
National  Federation  of  Licensed  Practical 

Nurses 
National  Independent  Dairy-Foods 

Association 
National  Ski  Patrol  System.  Inc. 
National  Urban  Coalition 
National  Urban  League,  Inc. 
Partners  for  Livable  Places 
Personal  Radio  Steering  Group 
REACT  International.  Inc. 
Society  of  Broadcast  Engineers 
Special  Industrial  Radio  Service  Association, 

Inc. 
Telocator  Network  of  America 
Uniden  Corporation  of  America 
U.S.  Department  of  Transportation 
Wang  Laboratories.  Inc. 
|FR  Doc.  BS-35S  Filed  1-4-SS:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Office  of  international  Cooperation 
and  Development;  Privacy  Act  of  1974; 
Systems  of  Records 

Notice  is  hereby  given  that  the 
Department  of  Agriculture,  in 
accordance  with  5  U.S.C.  552a  (e)(4)  and 
(11),  intends  to  adopt  the  notice  of  an 
additional  system  of  records  set  forth 
below.  Although  the  Privacy  Act 
requires  only  that  the  portion  of  each 
system  which  describes  the  "routine 
uses"  of  that  system  be  published  for 
public  comment,  USDA  invites  such 
comment  on  all  portions  of  this  notice. 

Interested  persons  may  submit  written 
comments  on  this  notice  to:  Mr.  Charles 
H.  Cook,  Acting  Assistant  Administrator 
for  Administration,  Office  of 
International  Cooperation  and 
Development,  U.S.  Department  of 
Agriculture,  Washington,  DC.  20250,  on 
or  before  February  6, 1985.  All 
comments  submitted  will  be  available 
for  public  inspection  during  regular 
business  hours  in  Room  4119  Auditors 
Building,  USDA,  14th  Street  and 
Independence  Ave.,  SW.,  Washington, 
DC,  20250.  This  notice  will  be  adopted 
without  further  publication  as  set  forth 
below  on  or  before  February  6, 1985, 
unless  modified  by  a  subsequent  notice 
to  incorporate  comments  received  from 
the  public. 

Privacy  Act  of  1974;  System  of  Records 

AGENCY:  Office  of  International 
Cooperation  and  Development,  U.S. 
Department  of  Agriculture. 

action:  Notification  of  new  system  of 
records  under  the  Privacy  Act  of  1974. 

SUMMARY:  This  system  will  contain 
information  on  those  interested  in 
international  agricultural  development 
activities  and  will  be  used  by  agency 
officials  as  a  basis  for  identification, 


competition,  and  selection.  Use  of  these 
records  is  restricted  to  persons  who 
have  a  legitimate  need  to  review  such 
records  in  the  performance  of  official 
duties. 

EFFECTIVE  DATE:  February  6, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Charles  H.  Cook,  Acting  Assistant 
Administrator  for  Administration,  Office 
of  International  Cooperation  and 
Development,  Washington.  DC.  20250. 
(202)  475-5248. 
The  new  system  is  as  follows: 

USDA/OICD-1 

SYSTEM  NAME: 

Automated  Skills  Inventory  System 
(ASIST). 

SYSTEM  LOCATION: 

Office  of  International  Cooperation 
and  Development,  United  States 
Department  of  Agriculture,  14th  and 
Independence  Ave.,  SW.,  Washington, 
DC.  20250. 

cateoories  of  individuals  covered  by  the 
system: 

Individuals  and/or  firms  from  the 
private  sector,  university  community 
and  federal  agencies  who  are  seeking 
assignments  with  OICD. 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  consists  of  a  summary  of 
applicant  qualifications,  a  resume  or 
other  documentation  providing  detailed 
information  relative  to  education  and/or 
experience,  an  assessment  of  his/her 
performance  of  OICD  assignments  (if 
applicable),  and  related  correspondence. 

AUTHORmr  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

7  U.S.C.  3191, 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUIDINO  CATEGORIES  OF 
USERS  AND  THE  FURPOSE  OF  SUCH  USES: 

Information  is  made  available  to 
agency  contracting  officers  to  determine 
if  Federal  employees  with  required 
qualifications  are  available  and,  if  not, 
to  initiate  development  of  an  acquisition 
and  to  facilitate  competitive  selection  in 
the  issuance  of  agency  acquisitions. 
Referral  of  information  is  made  to  (1) 
authorized  individuals  of  other  Federal 
agencies  or  international  organizations 
seeking  technically  qualified 
individuals/firms  in  the  field  of 
agriculture;  (2)  accredited  investigative 
agents  of  any  Federal  agency  to  carry 


out  investigative  functions;  (3)  current 
and  former  contractors  to  review  their 
own  records;  (4)  appropriate  agencies, 
whether  Federal,  State,  local  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  a  violation 
of  law.  or  of  enforcing  or  implementing 
the  statute,  rule,  regulation  or  order 
issued  pursuant  thereto,  of  any  record 
within  this  system  when  available 
information  indicates  a  violation  or 
potential  violation  of  law.  whether  civil, 
criminal,  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  by 
regulation  or  order  issued  pursuant 
thereto;  and  (5)  a  court,  magistrate  or 
administrative  tribunal,  or  to  opposing 
counsel  in  a  proceeding  before  any  of 
the  above,  of  any  record  within  the 
system  which  constitutes  evidence  in 
that  proceeding,  or  is  sought  in  the 
course  of  discovery. 

FOUCIES  AND  PRACTICES  FOR  STORINO, 

retrievinq,  accessing,  retaining,  and 
disposing  of  records  mi  the  system: 

storage: 

Records  are  maintained  in  file  folders 
at  the  agency  address  listed  above; 
qualiHcation  summaries  are  maintained 
in  an  automated  database  for  easy 
retrieval. 

retrievabiuty: 

Paper  records  are  indexed 
alphabetically  and/or  by  identification 
number.  Automated  records  may  be 
retrieved  by  education,  experience, 
language  capability  or  other  criteria 
required  for  the  successful  conduct  of 
proposed  assignments  or  acquisitions. 

safeguards: 

All  records  containing  personal 
information  are  maintained  in  secured 
file  cabinets  and  in  secured  computer 
terminal  rooms. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  indefinitely 
for  active  applicants.  If  an  applicant  is 
not  selected  for  three  (3)  years  after 
receipt  of  his/her  application,  the 
application  will  be  destroyed  in 
conformance  with  approved  records 
schedules. 

SYSTEMS  MANAGER(S)  AND  ADDRESS: 

Assistant  Administrator  for 
Administration,  Office  of  International 
Cooperation  and  Development,  United 
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States  Department  of  Agriculture.  14th 
and  Independence  Ave..  S.W., 
Washington.  D.C.  20250. 

NOnnCATION  MIOCCOUNC: 

A  request  for  information  should  be 
addressed  to  the  Assistant 
Administrator  for  Administration.  OfTice 
of  International  Cooperation  and 
Development  (address  above). 


Individuals  or  firms  who  wish  to  gain 
access  to  or  amend  records  pertaining  to 
themselves  should  submit  a  written 
request  to  the  Assistant  Administrator 
for  Administration.  OfHce  of 
International  Cooperation  and 
Development  (address  above). 


Game  as  record  access  procedures. 


RECOnO  MMMCS  CATEfl 

Information  in  this  system  comet  from 
applicants  for  agency  acquisition  or 
Federal  employees  interested  in 
agricultural  development  assignments; 
evaluations  are  made  by  responsible 
Federal  officials. 

Signed  at  Washington.  D.C.  on  December 
31. 1984. 

lohn  R.  Block. 

Secretary  of  Agriculture. 

|FR  Doc.  BS-432  Filed  1-4-65;  8:45  am] 

■LLMQ  COOC  34W^P>-fl 


Soil  Conservation  Service 

South  Fori!  Watershed,  KS 

agency:  Soil  Conservation  Service, 
USDA. 

ACTKNC  Notice  of  Availability  of  a 
Record  of  Decision. 

summary:  John  W.  Tippie,  responsible 
Federal  official  for  projects 
administered  under  the  provisions  of 
Pub.  L  83-566. 16  U.S.C.  1001-1008.  in 
the  State  of  Kansas,  is  hereby  providing 
notification  that  a  record  of  decision  to 
proceed  with  the  installation  of  the 
South  Fork  Watershed  project  is 
available.  Single  copies  of  this  record  of 
decision  may  be  obtained  from  John  W. 
Tippie  at  the  address  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT. 

John  W.  Tippie.  State  Conservationist. 
Soil  Conservation  Service.  760  South 
Broadway.  Salina.  Kansas  67401. 
telephone  913-«2»-4565. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904.  Watershed  Protection 
and  Flood  Preventioa.  State  and  local  review 
procedure*  for  Federal  and  federally  asaiated 
programs  and  projecls  are  applicable) 


Dated:  December  27. 1984. 
|ohn  W.  Tippie. 
State  Conservationist. 
[FR  Doc.  85-414  Filed  1-4-85:  8:45  am) 
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DEPARTMENT  OF  COINMERCE 

International  Trade  Administration 

(A-42»-009;  A-4SS-010;  A-4C1-011) 

Pig  Iron  From  Romania,  the  U.S.S.Rn 
and  East  Germany;  Final  Results  of 
Administrative  Review  and 
Revocations  of  Antidumping  Findings 

agency:  International  Trade 

Administration/Import  Administration. 

Commerce. 

action:  Notice  of  fmal  results  of 

administrative  review  and  revocations 

of  antidumping  findings. 

summary:  On  August  15, 1984,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  and  tentative  determinations  to 
revoke  the  antidumping  findings  on  pig 
iron  from  Romania,  the  U.S.S.R.,  and 
East  Germany.  The  review  covered  the 
three  known  exporters  of  this 
merchandise  to  the  United  States  and 
the  period  October  1, 1982.  through 
September  30, 1983.  There  were  no 
known  shipments  of  this  merchandise  to 
the  United  States  during  the  period  and 
there  are  no  known  unliquidated  entries. 

Interested  parties  were  provided  an 
opportunity  to  submit  oral  or  written 
comments  on  the  preliminary  results 
and  tentative  determinations  to  revoke. 
We  received  no  comments.  We  also 
determined  that  there  were  no 
shipments  of  this  merchandise  to  the 
United  States  from  these  countries 
during  the  period  October  1, 1983 
through  the  date  of  publication  of  the 
tentative  determinations  to  revoke.  We 
advised  all  interested  parties  of  this  and 
provided  an  additional  opportunity  to 
comment.  Again  we  received  no 
comments. 

Accordingly,  these  fmal  results  cover 
through  the  date  of  our  tentative 
detehninations  to  revoke  and  we  revoke 
the  antidumping  findings  on  pig  iron 
from  Romania,  the  U.S.S.R.,  and  East 
Germany. 

EFFECTIVE  DATE:  January  7. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Alfredo  R.  Montemayor  or  John 
Kugelman.  Office  of  Compliance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington. 
D.C.  20230:  telephone  (202)  377-5505/ 
3601. 


SUPPLEMENTARY  INFORMATION: 

Background 

On  August  15, 1984,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (49  FR 
32635)  the  preliminary  results  of  its 
administrative  review  and  tentative 
determinations  to  revoke  the 
antidumping-findings  on  pig  iron  from 
Romania,  the  U.S.S.R.,  and  East 
Germany  (33  FR  15904,  October  29, 
1968).  The  Department  has  now 
completed  that  administrative  review. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  pig  iron,  which  are  used  in 
steel  production  and  in  the  iron  foundry 
industry  for  making  iron  castings  such 
as  pipe,  automobile  castings,  and 
machine  parts.  Such  merchandise  is 
currently  classifiable  under  items 
606.1300  and  606.1500  of  the  Tariff 
Schedules  of  the  United  States 
Annotated. 

The  review  covers  the  three  known 
exporters  of  Romanian,  Soviet,  and  East 
German  pig  iron  to  the  United  States, 
Metalimport  (Romania). 
Promsyrioimport  (U.S.S.R.),  and 
Deutsche  Stahl  Metal  (East  Germany), 
and  the  period  October  1, 1982,  through 
September  30, 1983.  The  Department  has 
also  determined  that  there  were  no 
shipments  of  this  merchandise  to  the 
United  States  from  these  countries 
during  the  period  October  1. 1983, 
through  August  15, 1984.  the  date  of 
publication  of  the  tentative 
determinations  to  revoke. 

Final  Results  of  Review  and 
Revocationi 

We  invited  interested  parties  to 
comment  on  the  preliminary  results  and 
tentative  determinations  to  revoke.  We 
received  no  comments  or  requests  for  a 
hearing.  The  Department  provided  to  all 
interested  parties  further  preliminary 
results  for  the  period  up  to  the  date  of 
the  tentative  determinations  to  revoke, 
and  gave  interested  parties  an 
additional  opportunity  to  comment. 
Again  we  received  no  comments.  Based 
on  our  analysis,  the  final  results  of  our 
review  are  the  same  as  those  presented 
in  the  preliminary  results. 

As  a  result  of  this  review,  the 
Department  revokes  the  antidumping 
findings  on  pig  iron  from  Romania,  the 
U.S.S.R.,  and  East  Germany.  These 
revocations  apply  to  all  unliquidated 
entries  of  Romanian,  Soviet,  and  East 
German  pig  iron  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  August  15. 1984. 

These  adminisfrative  reviews, 
revocations,  and  notice  are  in 
accordance  with  sections  751  (aHl)  and 


(c)  of  the  T 
1675  (a)(1), 
of  the  Com 
353.53.  353. 
AUn  F.  Holr 
Deputy  Assi. 
Administrat. 
December  2'< 
(FR  Doc.  85- 
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Adminlstri 


Dated:  Dc 
Richard  B.  I 

Director,  O) 
Habitat  Coi 
Fisheries  St 
[FR  Doc.  85 
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(c)  of  the  Tariff  Act  of  1900  (19  U.S.C. 

1675  (a)(1),  (c))  and  SS  333.53  and  353.54 

of  the  Commerce  Regulations  (19  CFR 

353.53,  353.54). 

Alan  F.  Holmer. 

Deputy  Assistant  Secretary  for  Import 

Administration. 

December  27, 1984. 

(FR  Doc.  85-401  Filed  l-f-8&;  8:45  am] 

MLUNQ  cow  aSIO-OS-H 


National  Oceanic  and  Atmospheric 
Administration 

Issuance  of  Permit  for  Marine 
Mammals;  Belfast  Zoological  Gardens 

On  September  28. 1984,  notice  was 
published  in  the  Federal  Register  (49  FR 
38324)  that  an  application  had  been  filed 
with  the  Belfast  Zoological  Gardens, 
Antrim  Road,  Belfast,  Northern  Ireland, 
for  a  Permit  to  take  four  (4)  California 
sea  lions  [Zalophus  californianus]  for 
the  purpose  of  public  display. 

Notice  is  hereby  given  that  on 
December  21, 1984  and;  as  authorized  by 
the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1381- 
1407).  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
importation  to  the  Belfast  Zoological 
Gardens,  subject  to  certain  conditions 
set  forth  therein. 

This  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Street,  NW.,  Washington. 
D.C.;  and 

Regional  Director,  Southwest  Region, 
National  Marine  Fisheries  Service,  300 
South  Ferry  Street,  Terminal  Island, 
California  90731. 

Dated:  December  21, 1984. 
Richard  B.  Roe, 

Director.  Office  of  Protected  Species  and 
Habitat  Conservation:  National  Marine 
Fisheries  Service. 
[FR  Doc.  85-341  Filed  l-4-t5;  8:45  am] 

MLUMQ  COOC  SS10-22-«i 


Issuance  of  Permit  for  Marine 
Mammals;  Knie's  Kinderzoo 

On  August  31. 1984,  notice  was 
published  in  the  Federal  Register  (49  FR 
34552)  that  an  application  had  been  filed 
with  the  Knie's  Kinderzoo,  8640 
Rapperswill,  Switzerland,  for  a  Permit  to 
take  two  (2)  Atlantic  bottlenose 
dolphins  [Tursiops  truncatus]  for  the 
purpose  of  public  display. 

Notice  is  hereby  given  that  on 
December  21. 1984  and  as  authorized  by 
the  provisions  of  the  Marine  Mammal 


Protection  Act  of  1972  (18  U.S.C.  1361- 
1407).  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
taking  to  Knie's  Kinderzoo,  subject  to 
certain  conditions  set  forth  therein. 

This  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Street.  NW.,  Washington, 
D.C.;  and 

Regional  Director,  Southeast  Region. 
National  Marine  Fisheries  Service.  9450 
Koger  Boulevard,  St.  Petersburg,  Florida 
33702. 

Dated:  December  21, 1984. 
Richard  B.  Roe. 

Director.  Office  of  Protected  Species  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service. 

[FR  Doc.  85-342  Filed  1-4-85;  8:45  am] 
BILLMO  COOC  M10-22-H 


International  Trade  Administration 

Export  Trade  Certificate  of  Review; 
Issuance 

agency:  International  Trade 
Administration.  Commerce 
ACTION:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review. 

summary:  The  Department  of 
Commerce  has  issued  an  export  trade 
certificate  of  review  to  International 
Continental  Agri-Tech.  Inc.  ("Agri- 
Tech").  This  notice  summarizes  the 
conduct  for  which  certification  has  been 
granted. 

address:  The  Department  requests 
public  comments  on  the  certificate. 
Interested  parties  should  submit  their 
written  comments,  original  and  five  (5) 
copies,  to:  Office  of  Export  Trading 
-Company  Affairs.  International  Trade 
Administration,  Department  of 
Commerce,  Room  5618,  Washington, 
D.C.  20230. 

Comments  should  refer  to  the 
certificate  as  "Export  Trade  Certificate 
of  Review,  application  number  84- 
00033." 

FOR  FURTHER  INFORMATION  CONTACT: 
James  V.  Lacy,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202-377-5131.  or 
Eleanor  Roberts  Lewis.  Assistant 
General  Counsel  for  Trade 
Development,  202-337-0937.  These  are 
not  toll-free  numbers. 

SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L.  97-290) 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificates  of  review. 


The  regulations  implementing  the  Act 
are  found  at  48  FR  10595-10604  (March 
11. 1983)  (to  be  codified  at  15  CFR  Part 
325).  A  certificate  of  review  protects  its 
holder  and  the  members  identified  in  it 
fi-om  private  treble  damage  actions  and 
government  criminal  and  civil  suits 
under  Federal  and  State  antitrust  laws 
for  the  export  conduct  specified  in 
certifiate  and  carried  out  during  its 
effective  period  in  compliance  with  its 
terms  and  conditions. 

Standards  for  Certification 

Proposed  export  trade,  export  trade 
activities,  and  methods  of  operation  may 
be  certified  if  the  applicant  establishes 
that  such  conduct  will: 

1.  Result  in  neither  a  substantial 
lessening  of  competition  or  restraint  of 
trade  within  the  United  States  nor  a 
substantial  restraint  of  the  export  trade 
of  any  competitor  of  the  applicant; 

2.  Not  unreasonably  enhance, 
stabilize,  or  depress  prices  within  the 
United  States  of  the  goods,  wares, 
merchandise,  or  services  of  the  class 
exported  by  the  applicant;  and 

4.  Not  include  any  act  that  may 
reasonably  be  expected  to  result  in  the 
sale  for  consumption  or  resale  within 
the  United  States  of  the  goods,  wares, 
merchandise,  or  services  exported  by 
the  applicant. 

The  Secretary  will  issue  a  certificate  if 
he  determines,  and  the  Attorney 
General  concurs,  that  the  proposed 
conduct  meets  these  four  standards.  For 
a  further  discussion  and  analysis  of  the 
conduct  eligible  for  certification  and  of 
the  four  certification  standards,  see 
"Guidelines  for  the  Issuance  of  Export 
Trade  Certificates  of  Review."  48  FR 
15937-15940  (April  13, 1983). 

The  Office  of  Export  Trading 
Company  Affairs  received  an 
application  for  an  export  trade 
certificate  of  review  from  Agri-Tech  on 
September  28, 1984.  The  application 
were  deemed  submitted  on  October  5, 
1984.  A  summary  of  the  application  was 
published  in  the  Federal  Register  on 
October  18, 1984  (49  FR  40943  (1984)). 

Description  of  Certified  Conduct 

Based  on  analysis  of  the  application 
and  other  information  in  their 
possession,  the  Department  of        ~ 
Commerce  has  determined,  and  the 
Department  of  Justice  concurs,  that  the 
following  export  trade,  export  trade 
activities,  and  methods  of  operation 
specified  by  Agri-Tech  meet  the  four 
standards  of  the  Act: 
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Agri-Tacb— Applkation  No.  64-00S33 
Export  Trade 

a.  Products.  All  agricultural  produce. 
Hsh  and  fish  products  (including  all 
processed  goods  and  kindred  products), 
forest  products,  metallic  minerals  (ores), 
lignite,  anthracite  and  bituminous  coal 
work  clothing  and  footwear,  paper  and 
allied  products,  educational  materials, 
rubber  and  miscellaneous  plastics 
products,  stone,  clay  and  glass  products, 
fabricated  metal  products,  machinery, 
instruments  and  related  products  [SIC 
«38],  transportation  equipment,  lumber 
and  wood  products  (excluding 
furniture),  and  chemicals  and  allied 
products. 

b.  Services.  All  services  related  to  the 
growing,  harvesting,  and  storage  of 
agricultural  products. 

•  c.  Export  Trade  Facilitation  Services. 
Accounting,  advertising,  architectural 
services,  brokerage,  clerical  services, 
communications,  consultation,  currency 
conversion,  custom  documentation, 
engineering,  feasibility  studies,  financial 
services,  freight  forwarding,  insurance, 
investment  services,  legal  ser\ices, 
management  services,  marketing  and 
sales  service,  packaging,  product  design, 
real  estate  services,  translation, 
transportation,  and  warehousing. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

1.  Agri-Tech  may  enter  into 
nonexclusive  agreements  with 
individual  suppliers  to  act  as  an  Export 
Intermediary  for  Export  Trade. 

2.  Agri-Tech  may  enter  into 
agreements  with  individual  suppliers  of 
Export  Trade,  wherein: 

a.  Agri-Tech  agrees  not  to  represent 
any  competitors  of  such  suppliers  as  an 
Export  Intermediary  unless  authorized 
by  the  supplier  and/or 

b.  the  supplier  agrees  not  to  deal  in 
Export  Trade,  directly  or  indirectly 
through  any  other  Export  Intermediary, 
into  the  Export  Markets  in  which  Agri- 
Tech  represents  the  supplier  as  an 
Export  Intermediary. 

3.  Agri-Tech  may  enter  into 
agreements  with  individual  Export 
Intermediaries,  wherein: 

a.  Agri-Tech  agrees  to  deal  in  Export 
Trade  in  the  Export  Markets  only 


through  that  Export  Intermediary,  and/ 
or 

b.  that  Export  Intermediary  agrees  not 
to  deal  in  Export  Trade  in  any  Export 
Markets  with  anyone  except  Agri-Tech. 

4.  Agri-Tech  may  enter  into 
agreements  with  individual  customers  in 
any  Export  Market  whereby  the 
customer  agrees  not  to  buy  Export  Trade 
from  anyone  except  Agri-Tech. 

5.  The  agreements  described  in 
paragraphs  (2).  (3).  and  (4)  above  may 
contain  price,  territorial,  quantity,  and/ 
or  customer  restrictions  for  the  Export 
Markets. 

6.  Agri-Tech  may  terminate  any  of  the 
agreements  described  in  paragraphs  1 
through  5. 

7.  For  invitations  to  bid  or  sales 
opportunities  in  the  Export  Markets, 
Agri-Tech  may: 

a.  contact  individual  suppliers  of  the 
Export  Trade  specified  in  the  invitation 
to  bid  or  the  purchase  specifications; 

b.  distribute  to  each  supplier 
separately  bid  requirements,  bidding 
dates,  purchase  specifications  and  any 
other  information  provided  by  the 
prospective  purchaser  (subject  to  Term 
and  Condition  (a)  below): 

c.  solicit  and  receive  independent 
quotations  for  the  Export  Trade  from 
individual  suppliers: 

d.  enter  into  agreements  with 
individual  suppliers  whereby  Agri-Tech 
will  submit  a  response  to  the  invitation 
to  bid  or  rquest  for  quotation, 

e.  any  combination  of  (a)  through  (d) 
above. 

Members 

Mr.  R.S.  Norvvorthy.  Florence. 
Mississippi:  Mr.  G.F.  Corcoran.  .New 
Orleans.  Louisiana. 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.5(c).  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  certificate  in  the 
Federal  Register.  Under  section  305(a)  of 
the  Act  and  15  CFR  325.10(a).  any 
person  aggrieved  by  the  Secretary's 
determination  may.  within  30  days  of 
the  days  of  the  date  of  this  notice,  bring 
an  action  in  any  appropriate  district 
court  of  the  United  States  to  set  aside 
the  determination  on  the  ground  that  the 
determination  is  erroneous. 

A  copy  of  each  certificate  will  be  kept 
in  the  International  Trade 
administration's  Freedom  of  Information 
Records  Inspection  Facility.  Room  4104, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  avenue.  NW,. 
Washington.  D.C.  20230.  The  certificates 
may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  15  CFR  Part  4.  Information  about  the 
inspection  and  copying  of  records  at  this 


facility  may  be  obtained  from  Patricia  L 
Mann,  the  International  Trade 
Administration  Freedom  of  Information 
Officer,  at  the  above  address  or  by 
calling  202-377-3031. 

Dated:  )anuary  2, 1985. 
Irving  P.  Margulies. 
General  Counsel. 
(PR  Doc.  85-337  Filed  l-«-85:  8:45  am] 

MtUNQ  COOe  3S10-OH-M 


National  Oceanic  and  Atmospheric 
Administration 

Coastal  Zone  Management;  Federal 
Consistency  Appeal  by  Union  Oil 
Company  From  California  Coastal 
Commission  Objection 

agency:  National  Oceanic  and 
Atmospheric  Administration. 
Commerce. 

ACnON:  Notice  of  decision  by  the 
Secretary  of  Commerce. 

summary:  In  accordance  with  NOAA 
regulations  at  15  CFR  930.130,  notice  is 
hereby  given  of  the  decision  by  the 
Secretary  of  Commerce  (Secretary)  in 
the  appeal  by  Union  Oil  Company 
(Union)  under  subparagraphs  (A)  and 
(B)  of  section  307(c)(3)  of  the  Coastal 
Zone  Management  Act  of  1972,  as 
amended.  16  U,S.C.  1456(c)(3)  (A)  and 
(B),  from  the  objection  of  the  California 
Coastal  Commission  (Commission)  to 
Union's  certification  that  its  amended 
exploration  plan  to  drill  two  wells 
within  the  boundaries  of  the  Santa 
Barbara  Channel  Islands  National 
Marine  Sanctuary  is  consistent  with  the 
California  Coastal  Management 
Program. 

On  November  9. 1984,  the  Secretary  of 
Commerce  sustained  Union's  appeal 
because  he  found  that  Union's 
exploratory  drilling  as  mitigated  under 
its  amended  exploration  plan  met  the 
requirements  set  forth  in  15  CFR  930.121 
and  therefore  was  consistent  with  the 
objectives  of  the  CZMA. 
Notwithstanding  the  objection  of  the 
Commission,  Federal  agencies  may 
approve  Union's  exploration  activities 
'  as  described  in  its  amended  exploration 
plan.  This  decision  is  final  agency  action 
for  purposes  of  judicial  review. 

Copies  of  the  Secretary's  findings  and 
decision  may  be  obtained  from  the 
Office  of  the  Assistant  General  Counsel 
for  Ocean  Services.  2001  Wisconsin 
Avenue.  NW.,  Room  270,  Washington, 
D.C.  20235. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Drake  at  the  above  address,  or 
phone  (202)  254-7512. 


L 
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SUPPLEMENTARY  INFORMA-nON:  Notice  of 

the  appeal  was  published  in  the  Federal 

Register  on  December  23, 1983  (48  FR 

56818). 

(Federal  Domestic  Assistance  Catalog  No. 

11.419  Coastal  Zone  Management  Program 

Administration) 

Dated:  December  21. 1984. 
Rol>ert  |.  McManut.         I 

General  Counsel.  Notional  Oceanic  and 

Atmospheric  Administration. 

[FR  Doc.  85-338  Filed  1-4-85:  8:45  am] 

BtLUNO  COOe  3S10-0»-M 


Marine  Mammals;  Oregon  Department 
of  Fish  and  Wildlife;  Receipt  of 
Application  for  Permit 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammals 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant: 

a.  Name:  Oregon  Department  of  Fish 
and  Wildlife. 

b.  Address:  Marine  Region,  Marine 
Science  Drive,  Bldg  #3,  Newport 
Oregon  97365. 

2.  Type  of  Permit:  Sdentific  Research. 

3.  Name  and  Number  of  Animals: 
Harbor  seal  [Phoca  vitulina)  19,700 

per  year. 

Northern  seal  lion  [Bumetopias 
jubatus)  1100  per  year. 

Northern  elephant  seal  [Mirounga 
angustirostris)  60  per  year. 

California  sea  lion  (Zalophus 
califomianus)  4500  per  year. 

4.  Type  of  Take:  The  animals  will  be 
surveyed,  tagged,  and  fecal  samples  will 
be  collected  to  provide  a  more 
comprehensive  evaluation  of  the 
pinniped  populations. 

5.  Location  of  Activity:  West  coast  of 
Oregon  and  Washington. 

6.  Period  of  Activity:  5  years. 
Concurrent  with  the  publication  of 

this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientiflc  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20235,  within  30  days  of  the 
publications  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 


such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  in  the  following  ofHces. 
Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service, 

3300  Whitehaven  Street,  NW.. 

Washington,  D.C; 
Regional  Director,  Southwest  Region. 

National  Marine  Fisheries  Service,  300 

South  Ferry  Street.  Terminal  Island. 

California  90731. 

Dated:  December  28, 1984. 
Richard  B.  Roe, 

Director,  Office  of  Protected  Species  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service. 
[FR  Doc.  85-347  Filed  1-4-85;  845  am] 

BILUNO  CODE  3S10-22-M 

(Modification  No.  2  to  Permit  No.  334] 

Ocean  World  Associates;  Marine 
Mammals  Permit 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §  216.33(d)  and  (e)  of 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216),  Public  Display  Permit  No. 
334  issued  to  Ocean  World  Associates, 
17th  Street  Causeway,  Fort  Lauderdale, 
Florida  on  May  8, 1981,  (46  FR  26673),  as 
modified  on  October  6, 1982  (47  FR 
44830)  is  further  modified  as  follows: 

Section  B-2  is  modified  by  substituting  the 
following: 

"2.  This  Permit  is  valid  with  respect  to  the 
taking  authorized  herein  until  December  31, 
1985." 

This  modification  is  effective  on 
December  31, 1984. 

The  Permit  as  modified  and 
documentation  pertaining  to  the 
modification  are  available  for  review  in 
the  following  offices: 

Assistant  Administration  for  Fisheries, 
National  Marine  Fisheries  Service, 
3300  Whitehaven  Street.  NW., 
Washington,  D.C;  and 

Regional  Director,  National  Marine 
Fisheries  Service,  Alaska  Region,  P.O. 
Box  1668,  Juneau,  Alaska  99802. 

Dated:  December  28  1984. 

Richard  B.  Roe, 

Director,  Office  of  Protected  Species  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service. 

[FR  Doc.  85-404  Filed  1-4-85;  8:45  am] 

BILUNO  COOE  3S1»-^^4I 


West  Coast  Whale  Research 
Foundation  P349;  Notice  of  Receipt  of 
Application  for  Permit 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C  1381- 
1407),  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216),  the 
Endangered  Species  Act  of  1973  (16 
U.S.C  1531-1544),  the  National  Marine 
Fisheries  Service  regulations  governing 
endangered  fish  and  wildlife  permits  (50 
CFR  Parts  217-222). 

1.  Applicant: 

a.  Name;  West  Coast  Whale  Research 
Foundation  P349. 

b.  Address;  Applied  Sciences  273, 
Center  for  Marine  Studies  University  of 
California  at  Santa  Cruz,  Santa  Cruz, 
California  95064. . 

2.  Type  of  Permit:  Scientific  research/ 
Scientific  purposes. 

3.  Name  and  Number  of  Animals: 
Humpback  whales  [Megaptera 
novaeanglie]  1,000. 

4.  Type  of  Take:  Potential  harassment 
while  conducting  behavior  studies. 

5.  Location  of  Activity:  West  Coast  of 
Maui,  Hawaii. 

6.  Period  of  Activity:  3  years. 
Concurrent  with  the  publication  of 

this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  in  the  following  offices; 
Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service, 

3300  Whitehaven  Street,  NW., 

Washington,  D.C; 
Regional  Director,  Southwest  Region, 

National  Marine  Fisheries  Service,  300 


874 


Federal  Register  /  Vol.  50.  No.  4  /  Monday.  January  7.  1985  /  Notices 


UMI 


South  Ferry  Street.  Terminal  Island. 
California  90731. 

Dated:  December  28. 1984. 
Rkhaid  B.  Roc 

Director.  Office  of  Protected  Species  and 
Habitat  Conservation.  National  Marine 
Fisheries  Service. 

|FR  Doc.  85-403  Filed  1-4-85;  8:45  am] 
HUMacoof  Mn-t»-m 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Department  of  Defense  Wage 
Committee;  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Pub.  L  92-463.  the  Federal 
Advisory  Committee  Act  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Wage 
Committee  will  be  held  on  Tuesday. 
January  8, 1985;  Tuesday.  January  15. 
1985:  Tuesday.  January  22. 1985  and 
Tuesday.  January  29, 1985  at  10:00  a.m. 
in  Room  1E801.  the  Pentagon. 
Washington.  D.C. 

The  Committee's  primary 
responsibility  is  to  consider  and  submit 
recommendations  to  the  Assistant 
Secretary  of  Defense  (Manpower. 
Installations  and  Logistics)  concerning 
all  matters  involved  in  the  development 
and  authorization  of  wage  schedules  for 
federal  prevailing  rate  employees 
pursuant  to  Pubhc  Law  92-392.  At  this 
meeting,  the  Committee  will  consider 
wage  survey  specifications,  wage  survey 
data,  local  wage  survey  committee 
reports  and  recommendations,  and  wage 
schedules  derived  therefrom. 

Under  the  provisions  of  section  10(d) 
of  Pub.  L  92-463.  meetings  may  be 
closed  to  the  public  when  they  are 
"concerned  with  matters  listed  in  5 
U.S.C.  552b."  Two  of  the  matters  so 
listed  are  those  "related  solely  to  the 
internal  personnel  rules  and  practices  of 
an  agency."  (5  U.S.C.  552b.(c)(2)).  and 
those  involving  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential"  (5  U.S.C  552b.(c)(4)). 

Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Personnel 
Policy  &  Requirements)  hereby 
determines  that  all  portions  of  the 
meeting  will  be  closed  to  the  public 
because  the  matters  considered  are 
related  to  the  internal  rules  and 
practices  of  the  Department  of  Defense 
(5  U.S.C.  552b.(c)(2)).  and  the  detailed 
wage  data  considered  by  the  Committee 
during  its  meetings  have  been  obtained 
from  ofTicials  of  private  establishments 
with  a  guarantee  that  the  data  will  be 


held  in  confidence  (5  U.S.C.  552b{c)(4)). 
However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 
Additional  information  concerning  this 
meeting  may  be  obtained  by  writing  the 
Chairman,  Department  of  Defense  Wage 
Committee.  Room  3D264.  The  Pentagon. 
Washington.  D.C.  20301. 
Patrida  H.  Means, 

OSD  Federal  Register  Liasion  Officer, 
Department  of  Defense. 
December  31. 1984. 
[FR  Doc.  85-319  Filed  1-4-85:  8:45  am] 

■NXMO  COOC  M10-01-II 


Submission  of  Public  Information 
Collection  Requirement  to  0MB  for 
Review 

summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  request  for  renewal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Each  entry 
contains  the  following  information:  (1) 
Type  of  Submission;  (2)  Title  of 
Information  Collection  and  Form 
Number  if  applicable;  (3)  Abstract 
statement  of  the  need  for  the  uses  to  be 
made  of  the  information  collected;  (4) 
Type  of  Respondent:  (5)  An  estimate  of 
the  number  of  responses:  (6)  An 
estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (7) 
To  whom  comments  regarding  the 
information  collection  are  to  be 
forwarded;  and  (8)  The  point  of  contact 
for  whom  a  copy  of  the  information 
proposal  may  be  obtained. 
Revision: 

DOD  FAR  SUPPLEMENT  PART  22 

and  RELATED  CLAUSES  IN  PART 

52.222  and  DD  Forms  1563  and  1567 
Information  concerns  certain  data 

required  to  ensure  compliance  with 

various  labor  laws 
Reporting  is  necessary  for  compliance 

with  the  requirements  of  various 

labor  laws 
Businesses  or  others  for  proHt/small 

businesses  or  organizations 
Responses:  40.300 
Burden  Hours:  10,243 
Addresses:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer. 
Office  of  Management  and  Budget. 
Desk  Officer.  Room  3235.  New 
Executive  Office  Building, 
Washington.  D.C.  20503.  and  Mr. 
Daniel  J.  Vitiello.  DOD  Clearance 
Officer.  WHS/DIOR.  Room  IC535, 


Pentagon,  Washington,  D.C.  20301- 
1155,  telephone  (202)  694-0187. 

Supplemental  Information:  A  copy  of  the 
information  collection  proposal  may 
be  obtained  from  Mr.  Fred  J.  Kohout. 
OUSDRE(AM)CP.  Room  3D116. 
Pentagon.  Washington.  D.C.  20301, 
telephone  (202)  697-8334.  This  is  a 
revision  of  an  existing  collection. 

Patrida  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 
December  24, 1984. 
[FR  Doc.  85-394  Filed  1-4-85;  6:45  am) 
MLUfM  COOE  M10-01-M 


Defense  Nuclear  Agency  (DNA) 

Scientific  Advisory  Group  on  Effects 
(SAGE);  Notice  of  Meeting 

The  Scientific  Advisory  Group  on 
Effects  (SAGE)  will  meet  in  closed 
session  January  29  to  January  31, 1985  at 
the  Ballistic  Missile  Office.  Norton  AFB. 
California.  AGENDA:  January  29  to 
January  31  (0900-1700):  Presentations, 
Discussions  and  Executive  Sessions  on 
Issues  Related  to  the  Technology 
Programs  which  support  Basing  of  the 
Small  ICBM.  The  presentations  and 
discussions  in  the  above  cited  agenda 
will  focus  on  current  and  planned 
activities  of  the  Defense  Nuclear  Agency 
(DNA).  the  Ballistic  Missile  Office  and 
others  in  regards  to  implementing 
Department  of  Defense  Instruction 
4245.4.  Executive  sessions  will  be  held 
for  the  primary  purpose  of  advising  the 
Director,  DNA,  as  to  the  adequacy  of 
ongoing  and  planned  activities.  All 
planned  presentations,  discussions,  and 
executive  sessions  may  include 
classified  defense  information; 
therefore,  under  the  provisions  of 
Sections  552b(c)(l)  and  (3).  Title  5. 
U.S.C,  this  meeting  is  closed  to  the 
public. 

Any  additional  information 
concerning  the  meeting  may  be  obtained 
from:  Lt  Col  Gary  C  Gibson.  USAF. 
Scientific  Secretary,  SAGE, 
Headquarters.  Defense  Nuclear  Agency. 
ATTN:  DDST.  Washington.  DC  20305- 
1000. 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
December  31. 1984. 

[FR.  Doc.  85-318  Filed  1-4-85:  8:45  am) 
MLUMa  COOC  Mio-ei-« 
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Department  of  the  Navy 

Addendum  to  Environmental 
Assessment  for  the  Construction  of 
the  Transmitter  FacUity.  Navy 
Extremely  Low  Frequency  (ELF) 
Program;  Finding  of  No  Significant 
impact 

Pursuant  to  the  regulations 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  (5  1508.13  of  Title  40,  Code  of 
Federal  Reguations),  the  Department  of 
the  Navy  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  the  proposed 
construction  of  grounds  systems  (No.'s  1, 
2.  4,  5  and  6)  for  the  Navy  Extremely 
Low  Frequency  (ELF)  program,  Michigan 
Transmitter  Facility.  Republic,  Michigan. 
This  proposed  action  is  being 
undertaken  to  complete  the  ground 
systems  required  for  program  operation. 
On  21  October  1983  the  Chief  of  Naval 
Operations  (CNO)  published  a  finding  of 
no  significant  impact  and  a  decision  not 
to  prepare  an  environmental  impact 
statement  for  the  Michigan  facility 
construction  and  grounds  system  No.  3 
in  the  Federal  Register,  Volume  48.  No. 
205  of  Friday,  October  21. 1983. 

The  intent  to  the  addendum  was  to 
identify  the  location  of  the  remaining  5 
ground  systems  and  to  assess  the 
specific  effects  of  construction  of  these 
systems  and  the  sham  rights-of-way 
used  for  biological  and  ecological 
studies.  Since  the  construction  methods 
proposed  for  the  remaining  grounding 
systems  will  not  differ  from  those 
discussed  previously  and  used  for  the 
construction  of  Ground  System  No.  3 
(which  is  now  complete),  significant 
adverse  impacts  from  construction  of 
the  remaining  grounds  are  not 
anticipated. 

Construction  of  the  five  ground 
systems  will  call  for  altering 
approximately  200  acres  of  currently 
undeveloped  land.  The  majority  of  the 
land  is  State  property,  however,  portions 
of  Grounds  No.'s  1  and  6  are  on  private 
or  corporate  land  which  will  be  acquired 
by  the  Navy. 

Generally,  the  ground  systems  are 
located  in  areas  of  varying  vegetation 
which  includes  stands  of  Poplar.  Spruce, 
Jack  Pine,  Norway  Pine,  White  Birch, 
Oak.  Maple,  and  Basswood.  The  terrain 
varies  with  low  wet  areas,  flat  open 
grasslands,  densely  forested  areas,  and 
high  rocky  areas  typical  of  this  area  of 
Michigan.  Elevations  range  from  1.170 
feet  to  1,520  feet  per  U.S.G.S.  data.  The 
proposed  alterations  are  not  considered 
severe  nor  irreversible.  Some  vegetation 
will  be  removed,  but  the  proposed 
development  is  sensitive  to  the  existing 


landscape.  The  loss  of  vegetation  is  not 
necessarily  considered  adverse  by  the 
Michigan  Department  of  Natural 
Resources  (DNR)  as  forested  areas  are 
sometimes  cleared  in  an  effort  to  create 
feeding  habitats  for  certain  wildlife 
species.  The  restoration  and 
revegetation  plans  for  the  clear-cut 
rights-of-way  (ROW)  provide  for 
replanting  with  species  considered  ideal 
for  area  wildlife.  Supplemental  clearing 
for  control  and  test  plots  is  considered 
insignificant  and  would  only  be  a  short- 
term  alteration.  Neither  is  the  loss  of 
vegetation  expected  to  adversely  affect 
the  area  forest  productivity.  Field 
surveys  for  cultural  resources  and 
threatened  and  endangered  plant 
species  were  conducted  along  the 
proposed  system  ROWs,  and  completed 
survey  reports  are  included  as 
appendices  to  the  environmental 
assessment.  The  results  of  these  surveys 
are  summarized  as  follows: 

The  apparent  absence  of  other 
threatened  and  endangered  species 
other  than  Canada  Ricegrass  (only 
located  at  Ground  No.  2)  in  the  search 
area  can  partially  be  explained  by  the 
disturbed  nature  of  many  of  the 
woodlands  along  the  route,  due 
primarily  to  past  timbering  operations. 
Many  habitats  potentially  suitable  for 
harboring  species  of  concern  have  been 
avoided  in  the  antennae  routing  process, 
as  well.  The  antennae  routes  circumvent 
many  bogs,  and  multiple  stream 
crossings  have  been  avoided. 
Additionally,  prairies,  which  are 
suitable  habitat  for  species  such  as     , 
Viola  pedatifida  and  Silphium 
laciniatum,  were  not  encountered  during 
the  surveys. 

Four  historic  sites  were  recorded 
during  the  survey.  Based  on  the  present 
state  of  investigation  three  can  be 
classified  as  potentially  eligible  to  the 
National  Register  of  Historic  Places 
because  they  may  yield  information 
important  for  a  full  understanding  of 
historical  resource  development  and 
land  use  of  interior  areas  of  the  Upper 
Peninsula.  The  fourth  site  probably 
predates  1940  but  contains  little  that 
would  qualify  it  for  the  National 
Register.  All  sites  will  be  segregated, 
will  be  avoided  during  construction,  and 
they  will  not  be  impacted  during 
systems  installation. 

Upon  completion  of  grounds  work 
efforts,  comprehensive  plans  for  the 
restoration  of  the  corridor  areas, 
developed  in  conjunction  with  the 
Michigan  DNR,  will  be  implemented. 
This  will  restore  that  corridor  areas  to  a 
condition  suitable  for  area  wildlife. 

Construction  operations  in  weUands 
show  the  greatest  potential  for 


environmental  effect.  Therefore, 
construction  in  wetlands  is  expected  to 
take  place  during  winter  months  when 
the  areas  are  frozen.  Additionally, 
construction  specifications  require  that 
the  contractor  submit  plans  for  each 
stream  crossing  and  wetland 
construction  methods  to  the  Michigan 
DNR  for  review. 

The  alternative  of  placing  the  grounds 
in  areas  other  than  those  selected  would 
not  facilitate  a  lesser  impact  due  to  the 
care  already  expended  in  design, 
construction  mitigation  and  post- 
installation  efforts.  The  "no  action" 
alternative  would  not  satisfy  the  mission 
requirement?  of  the  Navy. 

The  Environmental  Assessment 
prepared  by  the  Navy  addressing  this 
action  is  on  file  and  may  be  obtained  by 
interested  parties  at  both  the  point  of 
origin.  Commanding  Officer.  Northern 
Division.  Naval  Facilities  Engineering 
Command.  Building  77-L.  Naval  Base, 
Philadelphia,  PA  19112  (ATTN:  Mr. 
Kenneth  Petrone,  Code  202),  telephone 
(215)  443-6292.  or  at  the  Environmental 
Protection.  Safety  and  Occupational 
Health  Division  (OP-45).  Office  of  the 
Deputy  Chief  of  Naval  Operations. 
Building  200,  Wing  3-S,  Washington 
Navy  Yard.  Washington.  D.C.  20374. 
telephone  (202)  433-2426. 

Dated:  January  2. 1985. 
William  F.  Roo*.  Jr., 

Lieutenant,  JACC,  USSR,  Federal  Register 
Liaison  Officer. 

(PR  Doc.  85-396  Filed  1-4-85;  8:45  am) 
BILUNO  CODE  3S10-AE-M 


Chief  of  Naval  Operations,  Executive 
Panel  Advisory  Committee,  Special 
Warfare  Tasic  Force;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App).  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Special  Warfare  Task  Force  will  meet 
January  23-24. 1985,  from  9  a.m.  to  5  p.m. 
each  day,  at  2000  North  Beauregard 
Street.  Alexandria,  Virginia.  All  sessions 
will  be  closed  to  the  public 

The  purpose  of  this  meeting  is  to 
examine  special-warfare  forces  missions 
and  roles.  The  entire  agenda  for  the 
meeting  will  consist  of  discussions  of 
key  issues  related  to  special  warfare 
and  related  intelligence.  These  matters 
constitute  classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  is,  in  fact,  properly 
classified  pursuant  to  such  Executive 
order.  Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
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public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c](l)  of 
title  5.  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  Lieutenant  Thomas 
E.  Arnold,  Executive  Secretary  of  the 
CNO  Executive  Panel  Advisory 
Committee,  2000  North  Beauregard 
Street,  Room  392,  Alexandria,  Virginia 
22311.  Phone  (703)  756-1205. 

Ddted:  )anuary  2. 1985. 
William  F.  Rooc  Jr.. 
Lieutenant,  lACC.  U.S.  Naval  Reserve, 
Federal  Register  Liaison  Officer. 
[FR  Doc.  85-397  Filed  1-4-85:  8:45  am| 

KUJNQ  COW  «10-tf-ll 


Naval  Research  Advisory  Committee, 
Naval  Ocean  Systems  Center  Review 
Team  of  the  Panel  on  Laboratory 
Oversight;  Cancellation  of  Meeting 

This  notice  is  given  to  advise  of  the 
cancellation  of  the  meeting  of  the  Naval 
Research  Advisory  Committee  Panel  on 
Laboratory  Oversight's  Naval  Ocean 
Systems  Center  Review  Team  on 
January  10-11. 1985.  as  published  in  the 
issue  of  December  26. 1984  (49  FR 
50070). 

Ddted:  December  31. 1984. 
William  F.  Ra<M.  Jr.. 

Lieutenant.  JACC.  U.S.  Naval  Reserve. 
Federal  Register  Liaison  Officer 

|FR  Doc.  85-398  Filed  1-4-85;  8:45  am) 

MLUNQ  COOC  M10-AE-M 


Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.).  notice  is  hereby  given  that 
the  Joint  C  Interoperability  Panel  of  the 
Naval  Research  Advisory  Committee 
will  meet  on  January  22-23. 1985.  at 
TRW.  Systems  Engineering  and 
Applications  Division  Building.  7600 
Colshire  Drive.  McLean.  Virginia.  The 
agenda  will  include  technical  briefings 
from  the  individual  military  services  on 
their  respective  command  and  control 
systems,  requirements  and 
infrastructure  capability.  The  first 
session  will  commence  at  8:30  a.m.  and 
terminate  at  5:00  p.m.  on  January  22.  The 
second  and  final  session  will  commence 
at  8:00  a.m.  and  terminate  at  4:30  p.m.  on 
January  23.  All  sessions  of  the  meeting 
will  be  closed  to  the  pubhc. 

The  purpose  of  the  meeting  is  to 
examine  the  quality  of  joint  command 
and  control  systems,  and  assess  future 
requirements  and  infrastructure 
capability.  The  entire  meeting  will 


consist  of  classified  information  that  is 
specifically  authorized  under  criteria 
established  by  Executive  order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  is  in  fact  properly  classified 
pursuant  to  such  Executive  order.  The 
classified  and  nonclassified  matters  to 
be  discussed  are  so  inextricably 
intertwined  as  to  preclude  opening  any 
portion  of  the  meeting.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be 
closed  to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b(c)(l)  of  title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  M.  B. 
Kelley,  U.S.  Navy.  Office  of  Naval 
Research  (Code  lOON).  800  North  Quincy 
Street,  Arlington.  VA  22217-5000. 
Telephone  number  (202)  696-4870. 

Dated:  January  2. 1985. 
WUliam  F.  Roos,  Jr.. 

Lieutenant.  /.ACC.  U.S  Naval Reser\-e. 

Federal  Register  Liaison  Officer 

|FR  Doc.  85-399  Filed  1-4-85:  8:45  am] 

MUJNQ  COOC  MIO-AE-M 


DEPARTMENT  OF  ENERGY 

Voluntary  Agreement  and  Plan  of 
Action  To  Implement  the  International 
Energy  Program;  Meetings 

In  accordance  with  section 
252(c)(l)(A)(i)  of  the  Energy  Policy  and 
Conservation  Act  (42  U.S.C. 
6272(c)(l)(A){i)).  the  following  meeting 
notices  are  provided: 

I.  A  meeting  of  Subcommittee  A  of  the 
Industry  Advisory  Board  (lAB)  to  the 
International  Energy  Agency  (lEA)  will 
be  held  on  January  14. 1985.  at  the 
offices  of  British  Petroleum  p.l.c. 
Britannic  House.  Moor  Lane.  London, 
England,  beginning  at  10:00  a.m.  The 
agenda  for  the  meeting  is  as  follows: 

1.  Opening  remarks. 

2.  Fifth  Allocation  Systems  Test 
issues,  including  duration  of  test  and 
cost/benefits  associated  with  one 
versus  two  cycles. 

3.  Stocks  and  supply  disruptions, 
including  minimum  operating  stock 
requirements. 

4.  Voluntary  offers  of  "extra  oiL" 

5.  Indigenous  production. 

6.  lAB  organization,  leadership  and 
succession. 

7.  Future  work  program. 

II.  A  meeting  of  Subcommittee  C  of 
the  lAB  will  be  held  on  January  14-15. 
1985,  at  the  offices  of  British  Petroleum 
p.l.c.  Britannic  House.  Moor  Lane. 
London,  England,  beginning  on  January 
14  following  the  conclusion  of  the 
meeting  of  Subcommittee  A  of  the  lAB 


which  is  being  held  at  the  same  location 
on  that  date. 

The  agenda  for  the  meeting  is  as 
follows: 

1.  Opening  remarks. 

2.  U.S.  Plan  of  Action. 

3.  Status  of  U.S.  legislation. 

4.  lAB  organization,  leadership  and 
succession. 

5.  Breach  of  contract  defense. 

6.  Dispute  Settlement  Centre. 

7.  Future  work  program. 

III.  A  meeting  of  the  lAB  will  be  held 
on  January  15-16, 1985,  at  the  offices  of 
British  Petroleum  p.l.c,  Britannic  House, 
Moor  Lane.  London,  England,  beginning 
on  Janaury  15  at  10:00  a.m.  or  upon  the 
conclusion  of  the  Subcommittee  C 
meeting  to  be  held  at  the  same  location 
on  January  14-15,  whichever  last  occurs. 
The  agenda  for  the  meeting  is  as 
follows: 

1.  Opening  remarks. 

2.  Approval  of  Record  Note  of  lAB 
meeting  of  October  9-10, 1984. 

3.  Correspondence  and 
communications  with  lEA  and  Reporting 
Companies. 

4.  Report  from  Subcommittee  A. 

5.  Report  from  Subcommitte  C 
including  recommendations  regarding 
latest  draft  of  U.S.  Plan  of  Action. 

6.  Fifth  Allocation  Systems  Test 
issues,  including  duration  of  test  and 
cost/benefits  associated  with  one 
versus  two  cycles. 

7.  Stocks  and  supply  disruptions. 

8.  Voluntary  offers  of  "extra  oil." 

9.  Emergency  increases  in  Member 
Countries'  indigenous  production 
(proposed  Emergency  Management 
Manual  amendment). 

10.  Review  of  emergency  response 
programs  of  Denmark  and  Switzerland. 

11.  Oil  statistical  reports. 

12.  Industry  Supply  Advisory  Group 
staffing  and  work  program. 

13.  lAB  organization,  leadership  an 
succession. 

14.  Date  of  next  meeting  and  future 
business. 

IV.  A  meeting  of  the  lAB  will  be  held 
on  January  17. 1985,  at  the  offices  of  the 
lEA.  2  rue  Andre  Pascal,  Paris  16, 
France,  beginning  at  10:00  a.m.  The 
purpose  of  this  meeting  is  to  permit 
attendance  by  representatives  of  U.S. 
company  members  of  the  lAB  at  a 
meeting  of  the  lEA's  Standing  Group  on 
Emergency  Questions  (SEQ)  which  is 
being  held  at  the  offices  of  the  lEA  on 
that  date.  The  agenda  for  the  meeting  is 
under  the  control  of  the  SEQ.  It  is 
expected  that  the  following  draft  agenda 
will  be  followed: 

1.  Adoption  of  the  draft  agenda. 

2.  Summary  record  of  the  49th 
meeting. 


3.  Fifth  Allocation  Systems  Test: 

(a)  Report  of  Technical  Sub-Group; 
and 

(b)  Duration  of  test. 

4.  Emergency  preparedness: 

(a)  Follow-up  on  stocks  and  supply 
disruptions: 

(i)  Minimum  operating  stock 
requirements;  l 

(ii)  Costs  of  stocks;     { 

(iii)  Logistical  constraints; 

(iv)  Effectiveness  and  consequences 
of  oil  consumption  reduction  methods; 
and 

(v)  Fuel  switching. 

(b)  Emergency  increases  in  Member 
Countries'  indigenuous  production; 

(c)  Voluntary  offers  of  "extra  oil";  and 

(d)  Review  of  emergency  response 
programs  of  Denmark  and  Switzerland. 

5.  Oil  supply  and  demand: 

(a)  End  December  oil  market  report; 

(b)  Current  oil  market  situation; 

(c)  Quarterly  Oil  Forecast  (First 
Quarter  1985— Fourth  Quarter  1985);  and 

(d)  Base  Period  Final  Consumption 
(Fourth  Quarter  1983— Third  Quarter 
1984). 

6.  Any  other  business.       _ 

7.  Date  of  next  meeting. 

As  provided  in  section  252(c](A](ii)  of 
the  Energy  Policy  and  Conservation  Act, 
the  LAB  meetings  are  open  only  to 
representatives  of  members  of  the  lAB, 
their  counsel,  employees  of  the 
Departments  of  Energy,  Justice,  State, 
the  Federal  Trade  Commission,  and  the 
General  Accounting  Office, 
representatives  of  committees  of 
Congress,  employees  of  the  lEA, 
representatives  of  the  Commission  of 
the  European  Communities,  and  invitees 
of  the  lAB  or  the  lEA.  Tlie  SEQ  meeting 
is  open  only  to  the  aforesaid  persons, 
representatives  of  members  of  the  SEQ, 
representatives  of  members  of  the  lEA 
Group  of  Reporting  Companies,  and 
invitiees  of  the  SEQ. 

Issued,  in  Washington.  D.C.,  January  4, 
1985. 

Theodore ).  Gairish, 
Genera/  Counsel 
(FR  Doc.  85-580  Filed  1-4-85;  12:54  pm] 

BNXINO  CODE  •4S<H>1-« 


West  Vqlley  Demonstration  Project; 
Availability  of  Project  Plan 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  submission  of  Project 
Plan  for  the  West  Valley  Demonstration 
Project  to  the  Nuclear  Regulatory 
Commission  for  comment  and  its 
availability  for  public  inspection. 

SUMMARY:  The  West  Valley 
Demonstration  Project  Act,  Public  Law 


96-368  (October  1, 1980),  directs  the 
Department  of  Energy  to  carry  out  a 
high-level  liquid  nuclear  waste 
management  demonstration  project  at 
the  Western  New  York  Nuclear  Service 
Center  in  West  Valley.  New  York.  The 
purpose  of  the  project  is  to  demonstrate 
the  solidification  and  preparation  of 
high-level  radioactive  waste  for 
placement  in  a  federal  respositoi^  for 
permanent  disposal.  The  Act  requires 
the  Department  to  submit  to  the  Nuclear 
Regulatory  Commission,  for  its  review 
and  comment,  a  plan  for  the 
solidification  of  the  high-level 
radioactive  waste  at  the  Center,  the 
removal  of  the  waste  for  purposes  of  its 
solidification,  the  preparation  of  the 
waste  for  disposal,  and  the 
decontamination  of  the  facilities  to  be 
used  in  solidifying  the  waste.  The  Act 
also  specifies  that  upon  submission  of 
the  plan  to  the  Commission,  the 
Department  publish  a  notice  in  the 
Federal  Register  of  the  submission  of  the 
plan  and  of  its  availability  for  public 
inspection.  The  Project  Plan  has  been 
submited  by  the  Department  to  the 
Commission  for  its  review  and  is 
available  for  public  inspection  at  the 
locations  noted  below. 

Availability:  Copies  of  the  Project 
Plan  are  available  for  public  inspection 
at  the  following  locations: 

U.S.  Department  of  Energy,  Freedom  of 
Information  Reading  Room,  Room  lE- 
190,  Forrestal  Building,  1000 
independence  Avenue,  N.W., 
Washington,  D.C.  20585 

U.S.  Department  of  Energy,  West  Valley 
Demonstration  Project  Public  Reading 
Room,  Rock  Springs  Road,  West 
Valley,  New  York  14171 

For  Further  Information  You  May 
Contact: 

Dr.  William  H.  Hannum,  Director,  West 
Valley  Demonstration  Project,  U.S. 
Department  of  Energy,  P.O.  Box  191, 
West  Valley,  New  York  14171 

Mr.  James  A.  Turi,  Program  Manager, 
West  Valley  Demonstration  Project, 
U.S.  Department  of  Energy,  Mail  Stop 
NE-25,  GTN,  Washington,  D.C.  20545 

Issued  in  Washington,  D.C,  December  26, 
1984. 
William  R.  Voigt.  Jr., 

Acting  Director,  Office  of  Terminal  Waste 
Disposal  and  Remedial  Action,  Office  of 
Nuclear  Energy 
(FR  Doc.  85-367  Filed  1-4-85:  8:45  amj 

BILUNO  COOE  MS0-01-M 


National  Petroleum  Council;  Oil 
Supply/Demand  Task  Group;  Meeting 

Notice  is  hereby  given  that  the  Oil 
Supply/Demand  Task  Group  will  meet 
in  January  1985.  The  National  Petroleum 
Council  was  established  to  provide 
advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and 
natural  gas  or  the  oil  and  natural  gas 
industries.  The  Oil  Supply /Demand 
Task  Group  will  address  previous 
Council  refining  studies  and  evaluate 
further  refinery  operations  and  their 
impact  on  petroleum  markets.  Its 
analysis  and  findings  will  be  based  on 
information  and  data  to  be  gathered  by 
the  various  task  groups. 

The  Oil  Supply/Demand  Task  Group 
will  hold  its  second  meeting  on 
Wednesday,  January  9, 1985,  starting  at 
9:00  a.m.,  in  the  Livingston  Room  of  the 
Four  Seasons  Hotel,  Houston  Center, 
1300  Lamar  Street,  Houston,  Texas. 

The  tentative  agenda  for  the  Oil 
Supply/Demand  Task  Group  meeting 
follows: 

1.  Opening  remarks  by  the  Chairman 
and  Government  Co-Chairman. 

2.  Discuss  the  scope  of  the  overall 
study. 

3.  Discuss  the  study  assignment  of  the 
U.S.  Oil  Supply/Demand  Task  Group. 

4.  Discuss  any  other  matters  pertinent 
to  the  overall  assignment  from  the 
Secretary  of  Energy. 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  Oil  Supply/Demand 
Task  Group  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Oil  Supply/Demand  Task 
Group  will  be  permitted  to  do  so,  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  should  inform  Carolyn  B. 
Klym,  Office  of  Oil,  Gas,  Shale  and  Coal 
Liquids,  Fossil  Energy,  301/353-2709, 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  for  their 
appearance  on  the  agenda. 

Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Information  Public  Reading 
Room,  Room  lE-190,  DOE  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  D.C,  between  the 
hours  of  9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
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Issued  at  Washin^tloa  DC-  on  December 

28.1984. 

William  A.  Vaughan, 

Assistant  Secretary  for  Fossj/  Energy . 
|FR  Doc  85-426  Filed  1-4-85;  8:45  am) 


National  Petroleum  Council;  Petroleum 
Refining  Coordinating  Sut>committe« 
on  U.S.  Petroleum  Refining;  Meeting 

Notice  is  hereby  given  that  the 
Coordinating  Subcommittee  on  the  U.S. 
Petroleum  Refining  will  meet  in  January 
1985.  The  National  Petroleum  Council 
was  established  to  provide  advice, 
information,  and  recommendations  to 
the  Secretary  of  Energy  on  matters 
relating  to  oil  and  natural  gas  or  the  oil 
and  natural  gas  industries.  The 
Coordinating  Subcommittee  on  the  U.S. 
Petroleum  Refining  will  address 
previous  Council  refining  studies  and 
evaluate  future  refinery  operations  and 
their  impact  on  petroleum  markets.  Its 
analysis  and  findings  will  be  based  on 
information  and  data  to  be  gathered  by 
the  various  task  groups. 

The  U.S.  Petroleum  Refining 
Coordinating  Subcommittee  will  hold  its 
third  meeting  on  Friday,  January  25, 
1985,  starting  at  9:00  a.m.,  in  the 
Livingston  Room  of  the  Four  Seasons 
Hotel.  1300  Lamar  Street,  Huston,  Texas. 

The  tentative  agenda  for  the  U.S. 
Petroleum  Refining  Coordinating 
Subcommittee  meeting  is  as  follows: 

1.  Opening  remarks  by  the  Chairman 
and  Government  Cochairman. 

2.  Discuss  study  assignments. 

3.  Review  task  group  assignments. 

4.  Discuss  any  other  matters  pertinent 
to  the  overall  assignment  from  the 
Secretary  of  Energy. 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  U.S.  Petroleum  Refining 
Coordination  Subcommittee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  his  judgement, 
facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public  who 
wishes  to  file  a  written  statement  with 
the  U.S.  Petroleum  Refining 
Coordinating  Subcommittee  will  be 
permitted  to  do  so,  either  before  or  after 
the  meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
inform  Ms.  Carolyn  Klym.  Office  of  Oil, 
Gas.  Shale  and  Coal  Liquids,  Fossil 
Energy,  301/353-2709.  prior  to  the 
meeting  and  reasonable  provision  will 
be  made  for  their  appearance  on  the 
agenda. 

Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Information  Public  Reading 
Room,  Room  lE-190.  DOE  Forrestal 
Building,  1000  Independence  Avenue. 


SW,  Washington,  D.C.,  between  the 
hours  of  9:00  a.m.  and  4:00  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

Issued  at  Washington.  D.C..  on  December 
28, 1984. 

William  A.  Vaughan. 

Assistant  Secretary.  Fossil  Enenjy. 
[FR  Doc.  85-427  Filed  1-4-85:  8:45  am| 

MIXING  COOC  MSO-OI-M 


National  Petroleum  Council; 
Worldwide  Refining  Trends  Task 
Group;  Meeting 

Notice  is  hereby  given  that  the 
Worldwide  Refining  Trends  Task  Group 
will  meet  in  January  1985.  The  National 
Petroleum  Council  was  established  to 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and 
natural  gas  or  the  oil  and  natural  gas 
industries.  The  Worldwide  Refining 
Trends  Task  Group  will  address 
previous  Council  refining  studies  and 
evaluate  future  refinery  operations  and 
their  impact  on  petroleum  markets.  Its 
analysis  and  findings  will  be  based  on 
information  and  data  to  be  gathered  by 
the  various  task  groups. 

The  Worldwide  Refining  Trends  Task 
Group  will  hold  its  second  meeting  on 
Thursday.  January  24. 1985,  starting  at 
9:00  a.m.,  in  the  Livingston  Room  of  the 
Four  Seasons  Hotel,  Houston  Center, 
1300  Lamar  Street.  Houston  Texas. 

The  tentative  agenda  for  the 
Worldwide  Refining  Trends  meeting 
follows: 

1.  Opening  remarks  by  Chairman  and 
Government  Cochairman. 

2.  Discuss  the  individual  study 
assignments  of  the  Worldwide  Refining 
Trends  Task  Group. 

3.  Discuss  any  other  matters  pertinent 
to  the  overall  assignment  from  the 
Secretary  of  Energy. 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  Worldwide  Refining 
Trends  Task  Group  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will,  in  his  judgment,  facilitate  the 
orderly  conduct  of  business.  Any 
member  of  the  public  who  wishes  to  file 
a  written  statement  with  the  Worldwide 
Refining  Trends  Task  Group  will  be 
permitted  to  do  so.  either  before  or  after 
the  meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
inform  Ms.  Carolyn  Klym.  Office  of  Oil. 
Gas.  Shale  and  Coal  Liquids.  Fossil 
Energy,  301/353/2709,  prior  to  the 
meeting  and  reasonable  provision  will 
be  made  for  their  appearance  on  the 
agenda. 

Sununary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Information  Public  Reading 


Room  Room  lE-190,  DOE  Forrestal 
Building,  1000  Independence  Avenue. 
SW.,  Washington,  D.C..  between  the 
hours  of  9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  hohdays. 

Issued  at  Washington.  D.C..  on  December 
28.  1984. 

William  A.  Vaughan, 

Assistant  Secretary.  Fossil  Energy. 
|FR  Doc.  85-428  Filed  1-4-85;  8:45  amj 

■ILLIMG  CODE  MSO-OI-M 

" 

National  Petroleum  CouncH;  Refinery 
Survey  Task  Group;  Meeting 

Notice  is  hereby  given  that  the 
Refinery  Survey  Task  Group  will  meet 
in  January  1985.  The  National  Petroleum 
Council  was  established  to  provide 
advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and 
natural  gas  or  the  oil  and  natural  gas 
industries.  The  Refinery  Survey  Task 
Group  will  address  previous  Council 
refining  studies  and  evaluate  future 
refinery  operations  and  their  impact  on 
petroleum  markets.  Its  analysis  and 
findings  will  be  based  on  information 
and  data  to  be  gathered  by  the  various 
task  groups. 

The  Refinery  Survey  Task  Group  will 
hold  its  third  meeting  on  Thursday, 
January  17, 1985,  starting  at  9:00  a.m.,  in 
the  Conference  Room  of  the  National 
Petroleum  Council,  1625  K  Street,  NW. 
Suite  600.  Washington.  D.C. 

The  tentative  agenda  for  the  Refinery 
Survey  Task  Group  meeting  follows: 

1.  Opening  remarks  by  Chairman  and 
Government  Cochairman. 

2.  Discuss  the  development  of  the 
Refinery  Capabilities  Survey 
questionnaire. 

3.  Discuss  any  other  matters  pertinent 
to  the  overall  assignment  from  the 
Secretary  of  Energy. 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  Refinery  Survey  Task 
Group  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Refinery  Survey  Task  Group 
will  be  permitted  to  do  so.  either  before 
or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  oral 
statements  should  inform  Ms.  Carolyn 
Klym.  Office  of  Oil.  Gas.  Shale  and  Coal 
Liquids,  Fossil  Energy,  301/353/2709, 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  for  their 
appearance  on  the  agenda. 

Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Information  Public  Reading 


I 
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Room,  Room  lE-190.  DOE  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  D.C.,  between  the 
hours  of  9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  at  Washington,  D.C.,  on  December 
28.1984. 

WiUiam  A.  Vaughan, 

Assistant  Secretary.  Fossil  Energy. 
|FR  Doc.  85-431  Filed  1-4-85:  8:45  am] 

BILUNO  CODE  ■4SO-01-II 


Economic  Regulatory  Administration 
lERA  Docket  No.  84-19*NG] 

Natural  Gas  Imports;  Tenngasco 
Excliange  Corp.  and  LHC  Pipeline  Co.; 
Application  To  Import  Natural  Gas 
From  Canada  for  Short-Term  and  Spot 
Sales 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 
ACTION:  Notice  of  Application  for 
"Blanket"  Authorization  to  Import 
Natural  Gas  from  Canada  for  Short-term 
and  Spot  Sales. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  December  7, 1984,  of  an  application 
from  Tenngasco  Exchange  Corporation 
(TGX)  and  LHC  Pipeline  Company 
(LHC).  for  a  "blanket"  authorization  to 
import  Canadian  natural  gas  for 
individual  short-term  and  spot  sales. 
Authorization  is  required  for  a  period  of 
four  years  beginning  on  the  date  of  Tirst 
delivery  of  the  import. 

The  applicants  request  approval  to 
import  a  volume  not  to  exceed  110  Bcf  of 
gas  for  the  first  two  years,  and  a  volume 
not  to  exceed  120  Bcf  for  the  next  two- 
year  period. 

The  application  does  not  identify 
specific  supplier(s)  and  customer(s),  or 
the  natural  gas  delivery  and  end-use 
points.  TGX  and  LHC  propose  to  submit 
within  40  days  following  each  calendar 
quarter,  reports  showing  the  quantities 
of  gas  imported,  suppliers,  purchasers 
(when  acting  as  their  agents],  and  the 
average  price  paid  per  MMBtu. 

The  application  was  filed  with  the 
ERA  pursuant  to  section  3  of  the  Natural 
Gas  Act.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited^ 
DATES:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  Feburary  6. 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Edward  ).  Peters,  )r.,  (Natural  Gas 

Division,  Office  of  Fuels  Programs), 

Economic  Regulatory  Administration, 


Forrestal  Building,  Room  GA-033, 
1000  Independence  Avenue,  SW., 
Washington.  D.C.  20585,  (202)  252- 
B162 
Diane  Stubbs,  (Office  of  General 
Counsel,  Natural  Gas  and  Mineral 
Leasing],  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  6E-042, 1000 
Independence  Avenue,  SW., 
Washington.  D.C.  20585,  (202)  252- 
6667 

SUPPLEMENTARY  INFORMATION:  TGX  and 

LHC,  affiliates  of  Tenngasco 
Corporation,  a  wholly  owned  subsidiary 
of  Tenneco  Corporation,  which  is  a 
subsidiary  of  Tenneco  Inc.,  are 
requesting  a  "blanket"  authorization  to 
import  quantities  of  natural  gas  from 
Canada  that  they  intend  to  sell  to 
prospective  customers  who  will 
purchase  specific  quantities  of  the  gas  to 
meet  short-term  needs.  TGX  and  LHC 
state  that  they  intend  to  purchase  the 
natural  gas  from  reliabfe  Canadian 
sources,  including  various  individual 
producers,  producer  groups  or 
associations,  such  as  Conterra. 
iCANGAZ,  Petro-Canada,  and  ProGas. 
Agreements  executed  between  TGX  and 
LHC  and  their  supplier(s)  would  not 
exceed  four  year  initially  and  might  be 
renewable  thereafter.  In  the  alternative, 
TGX  and  LHC  will  act  as  agents  for  the 
account  of  various  Canadian  producers 
and  pipelines  desiring  to  sell  gas,  or  as 
agents  for  the  account  of  various  U.S. 
customers  in  need  of  natural  gas.  TGX 
and  LHC  indicate  that  volumes  imported 
under  the  authorization  would  not 
exceed  110  Bcf  for  the  first  two  years 
and  120  Bcf  for  the  next  two-year  period. 
TGX  and  LHC  note  further  that 
agreements  with  Canadian  suppliers 
will  be  subject  to  requirements 
established  by  the  Canadian  National 
Energy  Board. 

TGX  will  not  become  a  regulated 
natural  gas  company  under  the  Natural 
Gas  Act  and  anticipates  purchasing  and 
selling  only  gas  supplies  which  are  not 
within  the  jurisdiction  of  the  Federal 
Energy  Regulatory  Commission  (FERC). 
LHC  is  a  regulated  natural  gas  company 
and  will  undertake  any  jurisdictional 
purchases  and  sales. 

In  their  application,  TGX  and  LHC 
state  that  an  arrangement  with  a 
supplier  for  delivery  of  natural  gas  will 
be  based  on  the  market  needs  of  TGX 
and  LHC  customers.  Agreements  will  be 
negotiated  individually  at  arm's  length 
and  will  reflect  the  competitive  realities 
of  a  given  market  at  the  time,  specifying 
the  price,  duration  of  deliveries,  and 
delivery  schedule.  The  volume  delivered 
would  meet  the  identified  needs  of  a 
customer  for  a  particular  period  of  time. 
TGX  and  LHC  expect  their  customers  to 


include  pipelines,  distribution 
companies,  industrial  users  and  other 
end  users  who  are  seeking  competitively 
priced  natural  gas. 

The  applicants  state  that  their 
experience  in  the  spot  and  short-tenn 
markets  suggests  that  customers  for  the 
imported  supplies  will  use  them  to  meet 
incremental  needs,  to  displace  alternate 
fuels,  or  to  displace  higher  priced 
interruptible  gas  supplies.  TGX  and  LHC 
emphasize  that  their  proposed  import 
arrangements  will  be  of  a  short-term, 
market-responsive  nature.  Most  sales 
under  the  proposed  authorization  would 
be  for  periods  of  less  than  four  years, 
subject  to  renewal  by  the  parties. 

TGX  and  LHC  claim  that  the 
individual  agreements  under  the 
proposed  blanket  authorization  will 
result  in  delivered  gas  prices  which  will 
be  competitive  with  domestic  supplies  of 
natural  gas  available  to  their  customers. 
The  applicants  state  that  no 
enviroiunental  impact  is  anticipated 
because  no  new  facilities  are  required  to 
accomplish  the  import  of  this  gas. 

TGX  and  LHC  state  that  they  will  not 
utilize  the  proposed  blanket  import 
authorization  unless  the  natural  gas  to 
be  imported  will  be  needed,  competitive 
and  marketable.  TGX  and  LHC  will  not 
enter  into  short-term  sales  agreements 
absent  reasonable  assurance  of 
available  supply  to  meet  their 
obligations  under  such  agreements. 

Under  the  proposed  blanket  authority, 
TGX  and  LHC  request  the  ability  to 
import  gas  pursuant  to  individual  short- 
term  sales  contracts  without  each  being 
subjected  to  a  specific  ERA  regulatory 
proceeding  and  approval.  TGX  and  LHC 
propose  to  file  with  the  ERA  within  40 
days  following  each  calendar  quarter, 
reports  showing  the  quantities  of  gas 
imported,  suppliers,  and  the  average 
price  paid  per  MMBtu.  The  inclusion  of 
take-or-pay  or  make-up  provisions,  if 
any,  in  supplier  contracts  also  will  be 
reported.  Where  the  applicants  act  as 
agents  on  behalf  of  Canadian  sellers  or 
U.S.  purchasers,  the  sellers,  purchasers 
and  import  prices  will  be  reported.  TGX 
and  LHC  believe  blanket  approvals  are 
essential  to  the  establishment  of 
efficient  short-term  and  spot  markets  for 
Canadian  gas. 

The  applicants  assert  that  the  type  of 
transactions  they  intend  to  arrange 
require  speed,  efficiency  and  certainty. 
They  claim  that  buyers  and  sellers  in  a 
short-term  market  must  be  able  to  enter 
into  buy-sell  agreements  quickly,  with 
relative  ease,  confidence  and  low 
transaction  costs.  To  be  effective  in  such 
a  market,  they  say  it  is  vital  to  make 
"on-the-spot"  matches  of  sure  supplies 
;with  immediate  demand  to  consummate 
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transactions.  Because  of  these  particular 
characteristics  of  the  short-tenn  and 
spot  markets  and  the  greater  market 
flexibility  offered  by  the  addition  of 
Canadian  sources  of  supply,  the 
applicants  contend  that  the  limited 
blanket  import  authority,  as  requested, 
should  be  granted  by  the  ERA. 

This  application  is  one  of  several 
received  by  ERA  concerning  purchases 
of  imported  gas  for  spot  and  short-term 
market  opportunities.  The  authorization 
sought  would  provide  TGX  and  LHC  a 
blanket  or  umbrella  import  approval 
with  volume  and  term  constraints,  under 
which  to  negotiate  and  transact 
individual  spot  and  short-term 
arrangements  without  further  regulatory 
action.  In  certain  respects,  this 
application  is  similar  to  applications  the 
ERA  received  from  Cabot  Energy  Supply 
Corporation  on  August  31. 1984.  and 
from  Northwest  Alaskan  Pipeline 
Company  on  October  16. 1984. 
Comments  have  been  requested  by  ERA 
in  each  case  (49  FR  44011.  November  1, 
1984.  and  49  FR  45643.  November  19. 
1984,  respectively). 

Spot  and  short-term  purchases  and 
sales  of  gas  are  generally  in  response  to 
unique  market  demands  and 
opportunities,  and  to  be  effective 
normally  require  prompt  action. 
Although  their  application  does  not 
identify  specific  suppliers,  customers, 
price,  or  delivery  and  end-use  points, 
TGX  and  LHC  indicate  that  any 
transaction  under  the  requested  blanket 
authorization  will  take  place  only  if  it  is 
market  competitive  and  thus  made  in  a 
manner  fully  consistent  with  the  policy 
and  regulatory  guidelines  applied  by 
ERA  in  authorizing  gas  imports. 

Because  spot  and  short-term  trading 
represents  a  new  and  growing  activity 
within  the  U.S.  gas  market,  the  public 
comments  on  this  apphcation  will  be 
especially  useful  in  determining  the 
regulatory  approach  to  these  types  of 
import  authorizations. 

This  application  is  subject  to  the 
policy  considerations  now  used  to 
evaluate  traditional  gas  import 
arrangements,  as  set  forth  by  the 
Secretary  of  Energy  last  February  (49  FR 
6687.  February  22. 1984).  This  policy, 
whth  its  strong  emphasis  on  competitive 
arrangements  and  contract  flexibility, 
has  as  an  objective  the  freeing  of 
commercial  parties  from  undue 
government  interference  in  determining 
contract  terms  and  reflects  the 
importance  of  buyer-teller  negotiation. 

Public  comment  on  this  application  is 
encouraged  and  the  views  expressed  by 
interested  parties  will  be  given  careful 
and  thorough  consideration  in 
evaluating  the  TGX  and  LHC 
application.  Parties  providing  comments 


or  opposing  this  apphcation  should 
address  any  legal  precedural.  or  policy 
issues  raised  by  this  application, 
including,  for  example,  its  consistency 
with  the  considerations  set  forth  in  the 
Secretary's  policy  guidelines,  with 
emphasis  on  its  competitiveness. 

Other  Information 

In  response  to  this  notice,  any  person 
may  flle  a  protest,  motion  to  intervene, 
or  notice  of  intervention,  as  applcable. 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention.  The  filing  of  a 
protest  with  respect  to  this  application 
will  not  serve  to  make  the  protestant  a 
party  to  the  proceeding,  although 
protests  and  comments  received  by 
persons  who  are  not  parties  will  be 
considered  in  determining  the 
appropriate  procedural  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590.  They  should  be  filed  with  the 
National  Gas  Division.  Office  of  Fuels 
Programs.  Economic  Regulatory 
Admirustration.  Room  GA-033,  RC-43, 
Forrestal  Building,  1000  Independence 
Avenue  SW..  Washington.  DC.  20585. 
They  must  be  filed  no  later  than  4:30 
p.m..  February  6. 1985. 

A  decisional  record  on  the  application 
will  be  developed  through  responses  to 
this  notice  by  parties,  including  the 
parties'  written  comments  and  replies 
thereto.  Additional  procedures  will  be 
used  as  necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law.  or  pohcy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  thai-type  hearing  is. 
necessary  for  full  and  true  disclosure  of 
the  facts. 


If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  oh  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  S  590.318. 

A  copy  of  TGX  and  LHC's  application 
is  available  for  inspection  and  copying 
in  the  Natural  Gas  Division  Docket 
Room,  GA-033-B.  at  the  above  address. 
The  docket  room  is  open  between  the 
hours  of  8:00  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  D.C..  on  December 
20. 1984. 

fames  W.  WocinMB, 

Director.  Office  of  Fuels  Programs.  Economic 

Regulatory  Administration. 

(FR  Doc.  85-429  Filed  1^4-85:  &45  amj 

WLUNQ  COOC  MSO-OI-H 


Office  of  Energy  Research 

Energy  Research  Advisory  Board; 
Materials  Facilities  Ad  Hoc  Review; 
Open  IMeeting 

Notice  is  hereby  given  of  the  following 
meeting: 

Name:  Materials  Facilities  Ad  Hoc 
Review  of  the  Energy  Research 
-Advisory  Board  (ERAB). 

Date  and  time:  January  25, 1984,  9  a.m. 
to  9:00  p.m. 

Place:  O'Hare  Hilton.  Room  2031.  8535 
West  Higgins  Road.  Chicago.  IL  60631. 

Contact:  Charles  E.  Cathey.  U.S. 
Department  of  Energy.  Office  of  Energy 
Research.  1000  Independence  Avenue, 
SW.  Washington.  DC  20585,  (202)  252- 
5444. 

Purpose  of  the  Parent  Board:  To 
advise  the  Department  of  Energy  on  the 
overall  research  and  development 
conducted  in  DOE  and  to  provide  long- 
range  guidance  in  these  areas  to  the 
Department.  The  Ad-Hoc  Review  is 
examining  the  National  Research 
Council  report  on  materials  facilities 
and  assessing  its  significance  in  terms  of 
the  Department's  research  programs. 

Tentative  Agenda 

•  Discussion  of  DOE  priorities 
relative  to  National  Research  Council 
report  "Major  Facilities  for  Materials 
Research  and  Related  Disciplines" 

•  Discussion  and  presentations  on 
neutron  sources  and  synchrotron 
radiation  sources 

•  Draft  preliminary  report  for 
submission  to  E^AB 

•  Public  Comment  (10  minute  rulej 


Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Subpanel  either  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  Charles 
Cathey  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Review  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 
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Transcripts 

Available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190,  Forrestal 
Building.  1000  Independence  Avenue, 
SW,  Washington,  DC  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays, 

Issued  at  Washington.  DC  on  December  24, 
1984. 

Charlea  E.  Cathey. 

Deputy  Dimctar.  Science  and  Technology 
Affairs  Staff.  Office  of  Energy  Research. 
|FR  Doc.  HS-430  Filed  1-4^85:  8:45  un] 

BIUMC  COOE  M50-01-M 


Federal  Energy  Regulatory 
Commission 

IDocket  No.  ER85-189-000] 
Appalacttian  Power  Cp.;  FiHng 

lanuary  2. 1985.  I 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  December  18. 
1984,  Appalachian  Power  Company 
(APCO).  tendered  for  filing  new  power 
sales  agreements  executed  by  APCO 
with  the  following  West  Virginia 
wholesale  customers:  Black  Diamond 
Power  Company,  Elk  Power  Company. 
Elkhorn  Public  Service  Company, 
Kimball  Light  and  Water  Company, 
United  Light  and  Power  Company, 
Union  Power  Company  and  War  Light 
and  Power  Company.  These  agreements 
are  intended  to  replace  the  existing 
service  agreements  between  APCO  and 
these  customers  which  expired  by  their 
own  terms  on  April  30, 1984. 

APCO  requests  a  proposed  effective 
date  for  the  tendered  agreement  of 
December  1. 1964  and  tfierefore  requests 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  the  filing  were 
served  upon  the  affected  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  {18  CFR  385.211. 
385.214].  All  such  motions  or  protests 
should  be  filed  on  or  before  January  14, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  85-442  Filed  1-4-85:  8:45  am] 

BtUJNO  COOE  6717-01-M 

IDockat  No.  CP84-43S-001] 

Arkansas  Louisiana  Gas  Co^  a  Division 
of  Arkia,  Inc.;  Application  Amendment 

January  2. 1985. 

Take  notice  that  on  November  29, 
1984,  Arkansas  Louisiana  Gas  Company, 
a  division  of  Arkla,  Inc.  (Aricla),  P.O. 
Box  21734,  Shreveport  Louisiana  71151, 
filed  in  Docket  No.  CP84-435-001  an 
amendment  to  its  application  filed  in 
Docket  No.  CP84-435-000  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  so  as 
to  reflect  revision  of  the  facilities 
proposed  to  be  constructed  therein  and 
to  request  pursuant  to  section  7(b]  of  the 
Natural  Gas  Act  permission  and 
approval  to  abandon  five  compressor 
units  at  the  Beime  compressor  station 
(Beime),  all  as  more  fully  set  forth  in  the 
amendment  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Arkla  proposes  to  amend 
its  application,  as  follows: 

1.  Construct  and  operate  five  2600 
horsepower  compressor  units  at  the 
proposed  Clark  County  compressor 
station  (Clark)  instead  of  the  three  2250 
horsepower  compressor  units  as 
originally  proposed. 

2.  Eliminate  ten  miles  of  24-inch  loop 
proposed  to  be  constructed  between  the 
Taylor  compressor  station  and  the 
Hamilton  Products  Extraction  Plant. 

Arkla  states  that  the  design  of  the 
project  contemplated  by  the  application 
included  the  reconditioning  (for  which 
certification  is  not  necessary)  of  five 
existing  old  compressor  units  at  Beime 
at  an  approximate  cost  of  $8,428,000  and 
would  have  also  required  the 
installation  of  ten  miles  of  24-inch  loop 
(No.  2  above). 

Arkla  indicates  that  substantial  cost 
savings  and  more  efficient  operation  can 


be  achieved  by  installing  additional 
horsepower  at  Clark  instead  of 
reconditioning  the  compressor  units  at 
Beime.  Arkla  states  further  that  the 
additional  horsepower  also  eliminates 
the  need  for  the  above  described  24-Inch 
loop.  Arkla  explains  that  as  a  result  of 
the  additional  horsepower  proposed  at 
Clark,  the  reconditioning  of  the  five 
compressor  units  is  no  longer  necessary 
at  Beime  and,  therefore,  Arkla  requests 
permission  and  approval  to  abandon  the 
five  compressor  units  at  Beime.  It  is 
indicated  that  the  total  estimated  cost  of 
the  facilities,  as  revised  is  $231,361,000 
or  a  decline  of  $207,000  from  the 
application. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before  January 
22. 1985,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211]  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  All  persons 
who  have  heretofore  filed  need  not  file 
again. 

Kenneth  F.  Plumb. 
Secretary. 
(FR  Doc.  85-443  Filed  1-4-85;  8:45  amj 

BILUNG  COOE  •717-«1-« 


[Docket  No.  G-10139-003,  et  al.] 

CanadianOxy  Offshore  Production  Co. 
Corpororate  Name  Change 

January  2, 1985. 

Take  notice  that  on  July  18, 1984. 
CanadianOxy  Offshore  Production  Co. 
(CanadianOxy),  of  Post  Office  Box  300. 
Tulsa,  Oklahoma  74102  filed  in  Docket 
No.  G-10139-003,  et  al.,  an  application  to 
amend  certificates  of  public 
convenience  and  necessity  issued  to 
Cities  Offshore  Production  Co.  and  for 
redesignation  of  the  related  Rate 
Schedules,  as  listed  in  the  attached 
Appendix,  to  reflect  a  change  of  name 
from  Cities  Offshore  Production  Co.  to 
CanadianOxy  Offshore  Production  Co. 

Effective  February  27, 1984.  Cities 
Offshore  Production  Co.  changed  its 
name  to  CanadianOxy  Offshore 
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Prosuction  Co.  CanadianOxy  ameanded 
its  Certificated  of  Incorporation  with  the 
State  of  Delaware  to  reflect  its  new 
corporate  name. 

Notice  is  hereby  given  that  all  the 
certificates  and  rate  schedules  as  listed 
in  the  attached  Appendix  are  hereby 
redisignated  to  reflect  the  corporate 
name  change  from  Cities  Offshore 
Production  Co.  to  CanadianOxy 
Offshore  Production  Co.  effective 
February  27, 1984. 
KwuMifc  F.  Phunb, 
Secretary. 
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(FR  Doc.  85-444  Filed  1-4-85:  8:43  am) 

nXMO  COOC  C717-01-« 


|Docfc«t  No.  CP«4-22»-001 1 

Columbia  Gas  Transmission  Coip.  and 
Columbia  Gulf  Tansmission  Co^ 
Request  Under  Blanket  AuttK>rization 

fanuary  2, 1985. 

Take  notice  that  on  December  4. 1984, 
as  amended  December  11, 1984. 
Columbia  Gas  Transmission 
Corporation  (Columbia  Transmission], 
P.O.  Box  1273,  Charleston.  West  Virginia 
25325-1273  and  Columbia  Gulf 
Transmission  Company  (Columbia 
Gulf).  P  O.  Box  683.  Houston.  Texas 
77001.  filed  in  Docket  No.  CP84-001  a 
joint  request  pursuant  to  S  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  Authorization  to 
transport  natural  gas  on  behalf  of 
Westvaco  Corporation  (Westvaco)  for 
use  as  boiler  fuel  under  certificates 
issued  in  Docket  Nos.  CP73-76-000  and 
CP83-496-000.  respectively,  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Columbia  Transmission  and  Columbia 
Gulf  propose  to  transport  up  to  4.625 
million  Btu  of  natural  gas  per  day  for 
Westvaco  until  June  30. 1985.  It  is  stated 
that  the  gas  to  be  transported  would  be 
purchased  from  the  Exxon  Corporation 
(Exxon)  and  the  Delhi  Gas  Pipeline 
Corporation  (Delhi).  It  is  stated  that 
Exxon  and  Delhi  would  deliver  the 


natural  gas  to  Columbia  Gulf  and 
Columbia  Gulf  would  transport  and 
deliver  equivalent  volumes  to  Columbia 
Transmission.  It  is  further  stated  that  in 
turn  Columbia  Transmission  would 
transport  and  deliver  equivalent 
volumes  of  natural  gas  to  Mountaineer 
Gas  Company  (successor  to  Columbia 
Gas  of  West  Virginia.  Inc.).  the 
distribution  company  serving  Westvaco. 
Columbia  Transmission  states  it  has 
released  the  Exxon  gas  and  that  these 
supplies  are  subject  to  the  ceiling  price 
provisions  of  Sections  102  and  103  of  the 
Natural  Gas  Policy  Act  of  197a  It  is  also 
stated  that  the  gas  sold  by  Delhi  to 
Westvaco  would  not  be  release  gas. 
For  this  transportation  service  it  is 
stated  that  Columbia  Gulf  would  charge 
Westvaco  its  average  system-wide 
onshore  or  offshore  transmission  costs, 
exclusive  of  company-use  and 
unaccounted-for  gas.  currently  26.19 
cents  per  dt  equivalent  and  44.63  cents 
per  dt  equivalent,  respectively. 
Columbia  Gulf  would  retain  2.58  percent 
and  3.33  percent  of  the  gas  delivered  to 
it  from  onshore  and  offshore, 
respectively,  for  company-use  and 
unaccounted-for  gas.  It  is  also  stated 
that  Columbia  Transmission  would 
charge  Westvaco  its  average  system- 
wide  storage  and  transmission  cost, 
exclusive  of  company-use  and 
unaccounted-for  gas.  currently  40.11 
cents  per  dt.  In  addition  Columbia 
Transmission  would  retain  2.85  percent 
of  the  gas  delivered  to  it  for  company- 
use  and  unaccounted-for  gas.  Columbia 
Transmission  also  states  that  it  would 
collect  the  GRI  funding  charge  of  1.21 
cents  per  dt. 

The  proposed  service  is  a 
continuation  of  the  authorization 
obtained  previously  in  Docket  No.  CP84- 
226-000  which  authorization  terminated 
November  30. 1984. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  ays  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 


authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  85-446  Filed  1-^-85:  8:45  am] 

HLLINO  COOC  (rtr-oi-M 

(Docket  No.  CP8S-143-0001 

Columbia  Gas  Transmission  Corp^ 
Request  Under  Blanket  Authorization 

(anuary  2. 1985, 

Take  notice  that  on  December  3, 1984, 
Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue,  S.E.,  Charleston. 
West  Virginia  25314.  filed  in  Docket  No. 
CP85-143-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of 
Harbison-Walker  Refractories,  Division 
of  Dresser  Industries  (Harbison- 
Walker),  under  the  certificate  issued  in 
Docket  No.  CP83-76-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Columbia  proposes  to  transport  up  to 
1.5  billion  Btu  equivalent  of  natural  gas 
per  day  for  Harbison-Walker  through 
June  30, 1985.  Columbia  states  that  the 
gas  to  be  transported  would  be 
purchased  from  Texaco  Inc.  (Texaco) 
and  would  be  used  as  process  gas  and 
boilder  fuel  in  Harbison-Walker's 
Baltimore,  Maryland,  plant. 

It  is  indicated  that  Harbison-Walker 
has  made  arrangements  to  purchase  this 
gas  from  Texaco.  Columbia  states  that  it 
would  receive  the  gas  from  Texaco  and 
redeliver  the  gas  to  Baltimore  Gas  & 
Electric  Company  (BG&E),  the 
distribution  company  serving  Harbison- 
Walker,  near  Baltimore.  Maryland. 
Further.  Columbia  states  that  it  would 
charge  29.93  cents  per  dt  equivalent,  as 
set  forth  in  Columbia's  Rate  Schedule 
TS-1.  Columbia  states  that  it  would 
retain  2.43  percent  of  the  total  quantity 
of  gas  delivered  into  its  system  for 
company-use  and  unaccounted-for  gas. 
as  set  forth  in  Columbia's  Rate  Schedule 
TS-1. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
fo  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
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time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Ksniwth  F.  Plumb. 
Secrelary. 
|FR  Doc.  85-447  Filed  l-4-«5:  8:45  am] 

BIUMQ  CODE  C717-«1-M 

[Docket  No.  CP85-145-000] 

Columbia  GUis  Transmission  Corp.; 
Request  Under  Bianket  Authorization 

January  2. 198S. 

Take  notice  that  on  December  3. 1984, 
Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue,  S.B.,  Charleston. 
West  Virginia  25314.  filed  in  Docket  No. 
CP85-145-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  oa  behalf  of 
DiversiTech  General-Division  of 
GenCorp,  Inc.  (GenCorp),  under  the 
certificate  issued  Docket  No.  CP83-76- 
000  pursuant  to  section  7  of  the  Natural 
Gas  Act.  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  inspection. 

Columbia  proposes  to  transport  up  to 
720  million  Btu  equivalent  of  natural  gas 
per  day  for  GenCorp  through  June  30. 
1985.  It  is  stated  that  the  gas  to  be 
transported  would  be  purchased  from 
Victory  Development  Company 
(Victory)  and  would  be  used  as  boiler 
fuel  in  GenCorp's  )eanette. 
Pennsylvania,  plant. 

It  is  indicated  that  Columbia  has 
released  certain  gas  supplies  of  Victory 
and  that  these  supplies  are  subject  to 
the  ceiling  price  provisions  of  sections 
102  and  103  of  the  Natural  Gas  Policy 
Act  of  1978.  It  is  further  indicated  that 
GenCorp  has  made  arrangements  to 
purchase  this  released  gas  from  Victory. 
Columbia  states  that  it  would  receive 
the  gas  from  Victory  and  redeliver  the 
gas  to  Columbia  Gas  of  Pennsylvania, 
Inc.,  The  distribution  company  serving 
GenCorp,  near  Jeanetts,  Pennsylvania. 

Columbia  asserts  that  it  would  charge 
29.23  cents  per  dt  equivalent  for  the 
transportation  service,  exclusive  of 
company-use  and  unaccounted-for  gas. 
Columbia  asserts  further  that  it  would 
retain  2.43  percent  of  the  total  quantity 
of  gas  delivered  into  its  system  for 


company-use  and  unaccounted-for  gas. 
Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205* 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F,  Plumb, 
Secretary. 
(PR  Doc.  85-448  Filed  1-4-85;  8:45  am) 

BIUJNO  CODE  •717-01-11 


(Dodrat  No.  SAt5-1 1-000] 

Hamilton  Brothers  Oil  Co.;  Petition  for 
Adjustment 

Issued:  January  2, 1985. 

On  December  24, 1984,  Hamilton 
Brothers  Oil  Company  (Hamilton]  filed 
with  the  Federal  Energy  Regulatory 
Commission  a  petition  for  an  adjustment 
under  section  502(c)  of  the  Natural  Gas 
Policy  Act  of  1978  and  §  385.1103  of  the 
Commission's  rules,  wherein  Hamilton 
and  its  affiliates  be  granted  an 
extension  of  time  to  comply  with  the 
refund  provisions  of  Order  No.  399-A. 
Hamilton  requests  that  it  be  allowed 
until  August  30, 1985,  to  make  refunds  to 
pipelines  required  of  first  sellers  by 
Order  No.  399-A. 

The  procedures  applicable  to  the 
conduct  of  this  adjustment  proceeding 
are  found  in  Subpart  K  of  the 
Commission's  Rules  of  Practice  and 
Procedure. 

Any  person  desiring  to  participate  in 
this  adjustment  proceeding  must  file  a 
motion  to  intervene  in  accordance  with 
the  provisions  of  such  Subpart  K.  All 
motions  t9  intervene  must  be  filed 
within  15  days  after  publication  of  this 
notice  in  the  Federal  Register. 
Kenneth  F.  Plumb, 
Secretary. 
|FR  Doc.  85-449  Filed  1-4-85;  8:45  amj 

BILUNQ  CODE  •717-01-M 


[Oodtet  No.  ER85-192-000] 

Kansas  City  Power  ft  Ught  Co.;  FiHng 

January  2, 1985. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  December  21. 

1984,  Kansas  City  Power  &  Light 
Company  (KCPL)  tendered  for  filing 
with  the  Commission  proposed  changes 
in  the  Fuel  Adjustment  Clauses  in 
Service  Schedules  for  Load  Regulation 
and  Displacement  Energy  Service  to 
supersede  and  replace  Service 
Schedules  for  such  service  in  contracts 
and  agreements  with  the  following 
wholesale  customers: 

1.  City  of  Marshall,  Missouri  (Marshall], 
FPCNo.83 

2.  City  of  Baldwin  City,  Kansas 
(Baldwin),  FERC  No.  85 

3.  City  of  CarroUton,  Missouri 
(CarroUton),  FERC  No.  78 

4.  City  of  Gamett,  Kansas  (Gamett),  FPC 
No.  78 

5.  City  of  Osawatomie,  Kansas 
(Osawatomie),  FPC  No.  77 

6.  City  of  Ottawa,  Kansas  (Ottawa), 
FERC,  No.  90 

The  proposed  changes  would  modify 
the  Fuel  Adjustment  Clauses  in  such 
Schedules  so  that  the  fuel  adjustment 
charges  will  not  be  affected  by  energy 
produced  by  facilities  undergoing  test 
operation.  The  changes  are  required  to 
ensure  that  the  value  of  test  energy 
produced  by  KCPL's  nuclear  fueled  Wolf 
Creek  Generating  Station  during  its  test 
operation  in  early  1985  will  be 
accounted  for  properly. 

KCPL  requests  an  effective  date  of 
January  9, 1985,  and  therefore  requests 
waiver  of  the  Commission's  prior  notice 
requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
invervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
D.C.  20426,  in  accordance  writh  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  15, 

1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestanta  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  oa  file 
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with  the  Commission  and  are  available 

for  public  inspection. 

KwuMtb  F.  Plumb, 

Secretory. 

|FR  Doc.  85^50  Filed  1-4-85:  8:45  am] 

MUMQ  coot  cru-ai-ii 

(Oocfctt  Na  CP85-160-000] 

Louisiana-Nevada  Transit  Co; 
Application 

lanuary  2.  1985. 

Take  notice  that  on  December  7, 1984, 
Louisiana-Nevada  Transit  Company 
(Apphcant).  P.O.  Box  8789,  Denver, 
Colorado  80201.  Filed  in  Docket  No. 
CPB5-160-000  an  application  pursuant  to 
section  7  of  the  Natural  Gas  Act  and 
Subpart  F  of  Part  157  of  the 
Conunission's  Regulations  for  a  blanket 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction, 
acquisition,  and  operation  of  certain 
facilities  and  the  transportation  and  sale 
of  natural  gas  and  for  permission  and 
approval  to  abandon  certain  facilities 
and  service,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
22. 1985.  File  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  Ail  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  and  permission  and  approval 
for  the  proposed  abandonment  are 
required  by  the  public  convenience  and 


necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Pluinb, 
Secretary. 

[PR  Doc.  85-^51  Filed  1-4-85:  8:45  am) 
mujm  cooc  •rir-et-a 


[Docket  No.  CP85-161-O0O] 

National  Fuel  Gas  Supply  Corp.; 
Appiication 

January  2. 1985. 

Take  notice  that  on  December  7, 1984, 
National  Fuel  Gas  Supply  Corporation 
(Applicant),  10  Lafayette,  Square, 
Buffalo,  New  York  14203,  filed  in  Docket 
No.  CP85-161-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  sale  of  natural  gas  for  resale,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  proposes  to  sell  60.000  dt 
equivalent  of  natural  gas  per  day  under 
the  following  terms  and  conditions:  (1) 
On  a  firm  basis  commencing  at  the  latter 
of  the  date  this  proposal  is  authorized  or 
February  1. 1985;  (2)  for  ten  years  and 
year-to-year  thereafter  until  terminated 
by  the  parties;  (3)  at  the  effective  rate 
contained  in  Applicant's  Rate  Schedule 
RA:  and  (4)  the  service  would  be 
converted  to  a  service  under  Applicant's 
FERC  Gas  Tariff.  Volume  No.  1.  no  later 
than  January  1. 1987. 

Applicant  states  that  the  proposed 
purchasers  are  the  same  as  those 
involved  in  Tennessee  Gas 
Transmission  Company,  a  Division  of 
Tenneco  Inc.'s  Docket  No.  CP84-441- 
000,  Texas  Eastern  Transmission 
Corporation's  Docket  No.  CP84-^29-000, 
and  Algonquin  Gas  Transmission 
Company's  Docket  No.  CP84-654-000, 
which  are  currently  pending  before  the 
Commission.  It  is  indicated  that  the 
proposed  purchasers  are  The  Brooklyn 
Union  Gas  Company,  Public  Service 
Electric  and  Gas  Company,  Algonquin 
Gas  Transmission  Company,  Bay  State 
Gas  Company,  Connecticut  Light  & 
Power  Company.  Consolidated  Edision 
Company  of  New  York,  Inc.,  New  Jersey 
Natural  Gas  Company,  Philadelphia 
Electric  Company,  Philadelphia  Gas 
Works,  National  Gas  A  Oil  Corporation, 
T.  W.  Phillips  Gas  &  Oil  Company, 


Elizabethtown  Gas  Company,  The 
Berkshire  Gas  Company,  Boston  Gas 
Company,  Central  Hudson  Gas  & 
Electric  Corporation,  Colonial  Gas 
Company.  Commonwealth  Gas 
Company,  Concord  Natural  Gas 
Corporation,  Connecticut  Natural  Gas 
Corporation,  Energy  North.  Inc.,  Essex 
County  Gas  Company,  Fitchburg  Gas 
and  Electric  Light  Company,  Holyoke 
Gas  &  Electric  Department,  Long  Island 
Lighting  Company,  Orange  and 
Rockland  Utilities,  Inc.,  The  Southern 
Connecticut  Gas  Company,  Valley  Gas 
Company,  and  Westfield  Gas  &  Electric 
Light  Department. 

Applicant  states  that  its  currently 
effective  commodity  rate  is  $3.73  per  dt 
equivalent  of  gas  while  its  currently 
effective  100  percent  load  factor  rate  is 
$3.91  per  dt.  In  this  regard.  Applicant 
states  that  the  sales  quantities  and  the 
revenues  resulting  from  the  proposed 
sales  would  be  considered  in 
establishing  representative  sales  levels 
and  revenue  requirements  in  future  rate 
proceedings  under  the  Natural  Gas  Act. 
Applicant  states  that  the  gas  proposed 
to  be  sold  herein  is  part  of  Applicant's 
present  system  supply  and  that  no  new 
facilities  need  to  be  constructed  by 
Applicant  in  order  to  make  the  proposed 
sales.  Applicant  states  that  the 
purchasers  are  responsible  for  securing 
transportation  arrangements  from 
Applicant's  facilities  to  their  respective 
market  areas. 

Applicant  alleges  that  the  record  in 
the  proceedings  currently  pending 
before  the  Commission  in  Docket  Nos. 
CP84-441-000.  CP84-429-000  and  CP84- 
654-000  demonstrates  that  a  market 
exists  for  the  gas,  which  Applicant 
herein  proposes  to  sell,  and  that  the 
proposed  purchasers  need  such  volumes 
to  meet  the  requirements  of  their 
customers  during  the  period  covered  by 
this  proposal. 

In  addition.  Applicant  alleges  that  its 
proposal  to  set  its  annual  miminum  bill 
at  a  fifty  percent  level  provides  the 
proposed  purchasers  with  operating 
flexibility  that  is  superior  to  the 
proposals  in  Docket  Nos.  CP84-441-000, 
CP84-429-000  and  CP84-654-000. 
Applicant  explains  that  this  provision 
contemplates  minimum  bill  payments  of 
only  the  fixed  costs  in  the  commodity 
component  of  Applicant's  RQ  rate  in 
accordance  with  Commission  Order  No. 
380  in  the  event  the  purchasers  take  less 
than  the  minimum  level  on  an  annual 
basis.  Thus,  Applicant  states  that  it  is 
willing  and  able  to  provide  the 
customers  with  the  needed  volumes 
under  favorable  terms  and  conditions. 
Applicant  states  that  its  proposal  is 
integrally  related  to  the  proceedings  in 


Docket  Nos.  CP84-441-000,  CP84-429- 
000.  and  CP84-654-000  because  of  the 
need  for  additional  transportation 
capacity  to  facilitate  applicant's 
proposal.  Accordingly,  Applicant 
proposes  to  provide  the  purchasers  with 
the  needed  volumes  commencing  on 
February  1, 1985,  on  a  best-effort  basis, 
until  firm  transportation  service  can 
commence. 

Applicant  alleges  that  Its  proposal 
herein  is  also  to  the  advantage  of  its 
present  customers.  Applicant  states  that 
its  current  sales  have  fallen  below 
historical  levels  which  means  that  the 
proposed  sales  would  enable  Applicant 
to  purchase  more  gas  from  its  pipeline 
suppliers  which  would  increase 
Applicant's  load  factor  and  thereby 
reduce  the  unit  costs  of  gas  purchased 
for  its  present  customers.  Additionally, 
Applicant  alleges  that  the  proposed 
sales  would  enable  Applicant  to 
purchase  more  gas  from  domestic 
producers  and  to  maintain  a  level  of 
demand  sufficient  to  promote  natural 
gas  exploration  and  development 
activities,  which  is  necessary  for  the 
development  of  adequate  long-term 
supplies. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
22, 1985.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natual  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 


believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

[PR  Doc.  B&-452  Filed  1-4-85;  8:45  am] 
MUJNQ  CODE  trir-oi-ii 


[Docket  No.  ER85-188-000] 

Niagara  Mohawk  Power  Corp.;  Filing 

January  2, 1985. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  December  17, 

1984,  Niagara  Mohawk  Power 
Corporation  (Niagara]  tendered  for  filing 
as  a  rate  schedule  an  agreement 
between  Niagara  and  Long  Island 
Lighting  Company  (LILCO)  dated 
October  1, 1984. 

Niagara  presently  has  on  file  an 
agreement  with  LILCO  dated  February 
14, 1975  last  amended  May  17, 1983.  This 
agreement  is  designated  as  Niagara 
Mohawk  Power  Corporation  Rate 
Schedule  FERC  No.  91  with  Supplement 
5.  The  new  agreement  is  being 
transmitted  as  a  supplement  to  the 
existing  agreement. 

This  supplement  revises  the 
transmission  rate  for  transmitting 
Fitzpatrick  power  and  energy  from  the 
Power  Authority  of  the  State  of  New 
York  to  Long  Island  as  provided  ifor  in 
the  terms  of  the  original  agreement. 
Niagara  requests  the  Commission  allow 
said  agreement  to  become  effective  as  of 
September  1. 1984. 

Copies  of  this  filing  were  served  upon 
the  Long  Island  Lighting  Company  and 
the  Public  Service  Commission  State  of 
New  York. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  14, 

1985.  Protest  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 

Secretary. 

(PR  Doc.  85-453  Filed  1-4-85:  8:45  am) 

MLUNO  CODE  (717-01-11 


[Docket  No.  CP61-139-011] 

Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc.;  Petition  To 
Amend 

January  2, 1985. 

Take  notice  that  on  November  30, 
1984,  Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc.  (Petitioner), 
223  Dodge  Street,  Omaha,  Nebraska 
68102,  filed  in  Docket  No.  CP61-139-011 
a  petition  to  amend  the  order  issued  in 
Docket  No.  CP61-139-000  on  January  11, 
1965  ',  as  amended,  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  so  as  to 
authorize  the  establishment  of  (1)  two 
new  delivery  points  between  Petitioner 
and  El  Paso  Natural  Gas  Company  (El 
Paso),  (2)  a  specified  area  of  interest  and 
the  exchange  of  natural  gas  from  such 
area  under  the  authorized  exchange 
arrangement  between  Petitioner  and  El 
Paso,  and  (3)  blanket  authorization  for 
the  addition  and  deletion  of  delivery 
points  from  time  to  time,  all  as  more 
fully  set  forth  in  the  petition  to  amend 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Petitioner  states  that  by  Commission 
order  issued  January  11, 1965,  as 
amended,  in  Docket  Nos.  CP61-139  and 
CP61-92,  Petitioner  and  El  Paso, 
respectively,  received  certificate 
authorization  to  construct  and  operate 
certain  facilities  and  deliver  natural  gas, 
on  an  exchange  basis,  by  use  of  existing 
capacity  in  either  Petitioner's  or  El 
Paso's  gathering  system  at  certain 
designated  points  in  Moore,  Ochiltree, 
Hemphill,  Hockley  and  Yoakum 
Counties,  Texas,  and  Beaver,  Roger 
Mills  and  Woodward  Counties, 
Oklahoma,  all  pursuant  to  a  1963  service 
agreement,  dated  August  17, 1962 
between  Petitioner  and  El  Paso. 

Petitioner  further  states  that  it  has 
advised  El  Paso  that  it  has  certain 
quantities  of  natural  gas,  which 
quantities  of  natural  gas  have  been 
acquired  by  Petitioner  under  various  gas 
purchase  agreements,  that  Petitioner 
desires  to  make  available  for  delivery  to 
El  Paso  under  the  1963  service 
agreement.  It  is  said  that  in  order  that 
Petitioner  may  deliver  its  natural  gas 


'  This  proceecjing  was  commenced  before  the 
FPC.  By  joint  regulation  of  October  1. 1977  (10  CFR 
lOOO.lJ,  it  was  transferred  to  the  Commission. 
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volumes  available  from  the  Arrington  4- 
M  and  4-53  wells  located  in  Hemphill 
County,  Texas,  to  El  Paso  under  the  1963 
service  agreement.  Petitioner  and  El 
Paso  have  entered  into  an  amendatory 
agreement,  dated  July  26, 1983.  wherein 
the  parties  have  agreed  to  revise  Exhibit 
A  to  the  1963  service  agreement  to 
reflect  the  proposed  additional  delivery 
points.  It  is  said  further  that  natural  gas 
delivered  by  Petitioner  to  El  Paso  at  the 
Arrington  4-64  and  Arrington  4-53  wells 
would  be  commingled  with  natural  gas 
purchased  by  El  Paso  and  delivered  into 
El  Paso's  system  through  existing 
facilities  owned  and  operated  by  El 
Paso:  therefore,  no  additional  facilities 
are  required. 

Petitioner  states  that  as  set  forth  in 
the  proposed  Sixth  Revised  Exhibit  A  to 
special  Rate  Schedule  Z-1.  Petitioner 
may  cause  the  delivery  of  up  to  1.000 
Mcf  of  natural  gas  per  day  to  El  Paso  at 
each  of  the  two  delivery  points,  which 
gas  El  Paso  would  receive  and 
subsequently  transport  and  redeliver  to 
Petitioner  as  a  part  of  the  total  exchange 
volumes  now  authorized  under  special 
Rate  Schedule  Z-1. 

Petitioner  further  states  that  inasmuch 
as  Petitioner  and  El  paso  contemplate 
having  available  additional  gas  supplies 
which  would  be  located  in  close 
proximity  to  the  other  party's  respective 
existing  gathering  system.  Petitioner  and 
El  paso  have  entered  into  an 
amendatory  agreement  dated  January 
13. 1984.  further  amending  the  1963 
service  agreement  to  establish  a 
specified  "area  of  interest"  provision. 
Therefore.  Petitioner  requests  that  the 
amended  authorization  requested 
therein,  when  issued,  specifically  permit 
(i)  the  exchange  of  natural  gas  from 
additional  delivery  points  which  may  be 
attached  to  the  respective  gathering 
system  of  each  party  as  the  natural  gas 
at  such  point  becomes  available  to 
Petitioner  and  El  Paso  in  the  area  of 
interest  including  the  Arrington  4-64  and 
Arrington  4-53  wells  located  in 
Hemphill  County.  Texas,  and  (ii)  the 
addition  of  such  points  of 
interconnection  as  may  be  required 
between  the  parties  in  the  area  of 
interest.  In  addition.  Petitioner  requests 
blanket  authorization  for  the  deletion  of 
delivey  points  and  points  of 
interconnection  from  the  exchange 
arrangement  as  may  be  mutually  agreed 
to  from  time  to  time  by  Petitioner  and  El 
Paso.  It  is  said  that  in  the  event  facilities 
subject  to  the  jurisdiction  of  the 
Commission  are  required  to  be  installed 
by  Petitioner  for  the  purpose  of 
effectuating  the  exchange  of  natural  gas 


from  additional  delivery  points  or  points 
of  interconnection  in  the  specified  area 
of  interest,  as  requested.  Petitioner 
would  propose  to  do  so  under  its 
existing  blanket  authorization  granted  in 
Docket  No.  CP82-401-000  by  order 
issued  September  1, 1982. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
January  22. 1985.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washingon,  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Plumb. 
Secretary: 
jFR  Doc.  85-*54  Filed  i-*-SS:  8:45  am| 
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(Docket  No.  CP8S-141-O00I 

Northwest  Pipeline  Corp.;  Application 

January  2. 1985. 

Take  notice  that  on  December  3. 1984, 
Northwest  Pipeline  Corporation 
(Applicant).  295  Chipefa  Way.  Salt  Lake 
City,  Utah  84108,  filed  in  Docket  No. 
CP85-141-000.  an  application  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act  for 
a  certificate  of  public  convenience  and 
necessity  authorizing  certain  changes  in 
natural  gas  storage  service  for  certain 
customers,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  pubhc 
inspection. 

Applicant  states  that  it  was 
authorized  Docket  Nos.  CP74-46.  as 
amended.  CP75-286  and  CP76-106.  to 
render  liquefaction  and  storage  service 
under  its  Rate  Schedule  LS-1.  It  now 
proposes  to  change  such  service  to 
allow  it  to  offer  its  LS-1  customers  the 
option  of  nominating  less  than  their 
storage  capacity  volume  of  gas  for 
liquefaction  and  storage. 

It  is  explained  that  Section  6  of 
Applicant's  Rate  Schedule  LS-1 


currentJy  requires  customers  to  purchase 
and  tender  volumes  for  liquefaction 
based  on  their  full  storage  capacity 
volume  and  that  there  is  no  option  to 
purchase  and  tender  lesser  quantities. 
Applicant  proposes  to  revise  its  LS-1 
Rate  Schedule  to  allow  customers  the 
flexibility  of  nominating  storage 
volumes  less  than  the  storage  capacity 
volumes  specified  in  their  LS-1  service 
agreements. 

Applicant  states  that  the  proposed 
modification  to  its  Rate  Schedule  LS-l 
service  would  provide  LS-1  customers 
with  increased  flexibility  and  would  not 
affect  the  storage  demand  volumes  and 
storage  capacity  volumes  or  the 
associated  monthly  demand  and 
capacity  charges  which  are  designed  to 
recover  the  fixed  costs  for  LS-1  service. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
22. 1985.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
D.C.  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedue  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
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unnecessary  for  Applicant  to  appear  or 

be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  85-455  Filed  1-4-45:  8:45  am) 

WLUNG  CODE  triT-OI-M 

(Docket  No.  ER8S-190-0001 
Pacific  Power  &  Light  Co.;  Filing 

January  2. 1985. 

The  Tiling  Company  submits  the 
following: 
Take  notice  that  on  December  17. 

1984.  Pacific  Power  &  Light  Company 
(Pacific),  an  assumed  business  name  of 
PacifiCorp  tendered  for  filing  a  Notice  of 
Cancellation  of  Rate  Schedule  FERC  No. 
124  between  Pacific  and  Washington 
Water  Power  Company  (Washington). 
Pacific  states  that  Washington's  Rate 
Schedule  FERC  No.  124  and  Pacific's 
Rate  Schedule  FERC  No.  218,  is  a 
December  7, 1981  Letter  Agreement 
between  Washington  and  Pacific. 
Pacific  further  states  that  such  Letter 
Agreement  expired  by  its  own  terms. 

In  addition  Pacific  states  that 
Washington's  September  27, 1984  filing 
included  a  Notice  of  Cancellation  of 
Washington's  Rate  Schedule  FPC  No.  50, 
which  has  been  superseded  by 
Washington's  Rate  Schedule  FERC  No. 
97.  Pacific's  Rate  Schedule  FERC  No.  160 
(Pacific  Northwest  Coordination 
Agreement).  Pacific  finds  no  record  of  a 
Rate  Schedule  designation 
corresponding  to  Washington's  Rate 
Schedule  FPC  No.  50.  Accordingly, 
Pacific  considers  any  filing  unnecessary 
at  this  time  with  respect  to 
Washington's  cancellation  of  its  Rate 
Schedule  FPC  No.  50. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N,E..  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  14. 

1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
|FR  Doc.  85-456  Filed  l-4r«5:  8:45  amj 

MLUNG  CODE  6717-01-11 


[Docket  Na  ERaS-191-0001 

Pacific  Power  &  Light  Co.,  an  Assumed 
Business  Name  of  Pacif  iCorp; 
Cancellation 

lanuary  2. 1985. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  December  18, 

1984,  Pacific  Power  &  Light  Company,  an 
assumed  business  name  of  PacifiCorp, 
(Pacific)  tendered  for  filing  Notices  of 
Cancellation  of  bilateral  Rate  Schedule 
FPC/FERC  Nos.  79.  80.  and  109.  Pacific 
states  that  these  Rate  Schedules  have 
been  terminated  by  mutual  agreement  or 
appropriate  notice  in  accordance  with    • 
the  terms  of  the  agreements. 

Pacific  requests  an  effective  date  of 
sixty  days  after  date  of  filing. 

Copies  of  the  respective  cancellations 
have  been  served  upon  the  parties  and 
public  utility  commi8sion(s). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  oi 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  15, 

1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  85-436  Filed  1-4-85  8:45  amJ 

BILLING  COOE  S717-01-M 


[Docket  No.  CP85-120-000] 

Panhandle  Eastern  Pipe  Une  Co.; 
Application 

[anuary  2. 1985. 

Take  notice  that  on  November  19, 
1984,  Panhandle  Eastern  "Pipe  Line 
Company  (Panhandle),  3000  Bissonnet, 
Houston.  Texas  77005,  and  3444 
Broadway,  Kansas  City,  Missouri  64111, 
filed  in  Docket  No.  CP85-120-000  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  permission  and 
approval  to  abandon  by  sale  to  Indiana 
Gas  Company  (Indiana  Gas) 
Panhandle's  Anderson  lateral  and 
related  facilities  and  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  establisljment  of  two 
new  delivery  points  and  the 


construction  and  operation  of  two  new 
measuring  stations  for  deliveries  of  gas 
to  Indiana  Gas,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Panhandle  seeks  authorization  to  (1) 
abandon  by  sale  to  Indiana  Gas  the 
Anderson  lateral  and  related  facilities, 
(2)  abandon  and  assign  all  existing  farm 
taps  on  this  lateral  to  Indiana  Gas,  (3) 
abandon  existing  delivery  points  to 
Indiana  Gas  located  on  the  Anderson 
lateral  and  (4)  establish  two  new 
delivery  points  to  supply  Indiana  Gas. 
Panhandle  states  that  it  would  retain  the 
right  to  transport  gas  to  existing 
customers  on  the  lateral  and  that  there 
would  be  no  change  in  Indiana  Gas 
contract  demands  or  gas  entitlements. 
All  facilities  involved  are  located  in 
Hamilton,  Madison,  Hancock,  Marion 
and  Delaware  Counties,  Indiana,  it  is 
explained.  Panhandle  contends  that  the 
proposal  would  allow  Indiana  Gas  and 
itself  to  utilize  their  systems  more 
efficiently. 

Panhandle  states  that  the  book  value 
of  the  facilities  is  $1,629,823. 
Construction  of  measuring  facilities  at 
the  two  new  delivery  points  is  estimated 
to  cost  $300,000.  That  cost  would  be 
financed  with  funds  generated  from 
Panhandle's  business  operations. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
22, 1985.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  of  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 


certincate  and  permission  and  approval 
for  the  proposed  abandonment  are 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Panhandle  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Phimb, 
Secretary. 

jFR  Doc.  85-437  Filed  l-«-85:  8:45  am| 
MLUNQ  cooc  (rir-oi-a 


lOockat  No.  CP85-15*-000) 

Tennessee  Gas  Pipeline  Co.,  a  Division 
of  Tenneco  Inc.;  Application 

January  2. 1985. 

Take  notice  that  on  December  7, 1984. 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Applicant). 
P.O.  Box  2511.  Houston,  Texas  77001, 
filed  in  Docket  No.  CP85-158-O00  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas  for  Natural  Gas  Pipeline  Company 
of  America  (Natural),  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  requests  authorization  to 
transport  gas  for  Natural  from  a  point  of 
receipt  in  East  Cameron  Block  71A, 
offshore  Louisiana,  at  the 
interconnection  of  Applicant's  existing 
pipeline  and  the  lateral  jointly  owned  by 
Applicant  and  Natural  extending  from 
East  Cameron  Block  58,  for  delivery  to 
Natural  at  existing  interconnections 
between  the  facilities  of  Applicant  and 
Ndtural  near  Hungerford.  Texas,  or. 
upon  mutual  agreement,  the  outlet  side 
of  Mobil  Oil  Corporation's  Cameron 
Meadows  processing  plant.  Cameron 
Parish.  Louisiana,  or  any  other  point 
mutually  agreed  to  in  writing.  Applicant 
states  that  the  gas  may  be  processed  at 
the  Grand  Chenier  plant.  Applicant 
states  further  that  the  volumes  to  be 
transported  would  be  up  to  4.500  Mcf  of 
gas  per  day  and  would  be  on  a  best- 
effects  basis.  It  is  asserted  that  such 
service  is  pursuant  to  a  gas 
transportation  agreement  dated  April  3, 
1981. 

The  proposed  serviee.  it  is  said,  would 
provide  Natural  with  a  means  of 
transporting  an  additional  supply  of 
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natural  gas  without  its  having  to 
construct  and  operate  duplicative 
facilities. 

Applicant  states  that  Natural  would 
pay  a  volume  charge  equal  to  the 
product  of  22.23  cents  mutiplied  by  the 
total  volume  in  Mcf  of  gas  received 
during  the  month  for  delivery  to  Natural. 
It  is  further  stated  that  the  agreement 
contains  a  provision  for  a  minimum 
monthly  bill. 

Applicant  states  further  that  Natural 
would  pay  a  liquids  transportation 
charge  of  47.82  cents  per  barrel  for  the 
transportation  of  liquids. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
22. 1985.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  its  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  procaeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  Rle  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

T^ke  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided, 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary. 
[PR  Doc.  85-438  Filed  1-4-85:  8:45  am] 

MIXING  COOC  (717-01 


IDodist  Na  CP8fr- 142-0001 
Trunldine  Gas  Co.;  Application 

January  2.  1985. 

Take  notice  that  on  December  3, 1984. 
Trunkline  Gas  Company.  P.O.  Box  1642, 
Houston,  Texas  77001,  filed  in  Docket 
No.  CP85-142-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas  for 
Southern  Natural  Gas  Company 
(Southern),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  transport 
natural  gas  for  Southern  pursuant  to  the 
terms  of  a  gas  transportation  agreement 
(Agreement)  between  Applicant  and 
Southern  dated  September  20, 1984. 
Applicant  avers  that  it  has  commenced 
transportation  for  Southern  pursuant  to 
Part  284.  Subpart  G,  of  the  Commission's 
Regulations  and  the  Agreement. 
Applicant  states  that  pursuant  to  the 
terms  of  the  Agreement,  Applicant  has 
agreed  to  transport  on  an  interruptible 
basis,  up  to  30.000  Mcf  of  natural  gas  per 
day  on  behalf  of  Southern.  Applicant 
states  it  would  receive  volumes  for 
Southern's  account  at  a  point  of  receipt 
with  Natural  Gas  Pipeline  Company  of 
America  in  Cameron  Parish.  Louisiana, 
and  redeliver  the  volumes  to  Southern  at 
an  existing  point  of  interconnection  in 
St.  Mary  Parish,  Louisiana. 

Applicant  states  that  for  such 
transportation  service  Southern  w6uld 
pay  Applicant  a  unit  rate  of  3.79  cents 
per  Mcf. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
22, 1985,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
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sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity,  if  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 
|FR  Doc.  85^39  Filed  1-4^;  8:43  ami 

MLLING  COOC  6717-01-M  I 

(Docket  No.  CP85-129-000] 

Zenith  Natural  Gas  Co.;  Application 

Jdnuary  2. 1985. 

Take  notice  that  on  November  26. 
1984,  Zenith  Natural  Gas  Company 
(Applicant],  South  Hutchinson,  Kansas 
67505.  filed  in  Docket  No.  CP85-129-000 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  the  metering  facilities  and 
the  transportation  necessary  to  make  an 
interruptible  sale  for  resale  of  excess 
natural  gas.  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  it  proposes  to 
make  an  interruptible  sale  for  resale  of 
excess  natural  gas  to  Reno  Enterprises, 
which  would  sell  and  distribute  such 
excess  natural  gas  to  industrial  end- 
users  in  Kansas.  Deliveries  would  be 
made  by  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle),  from  gas  it  now 
transports  for  Applicant,  to  Getty 
Pipeline  Company  (Getty)  at  an  existing 
delivery  point  in  Kansas  by  the 
construction  and  operation  of  additional 
metering  facilities  by  Panhandle.  It  is 
stated  that  Reno  Enterprises  would 
reimburse  Panhandle  far  the  metering 
facilities  and  would  take  deliveries  from 
Getty.  Estimated  maximum  day  and 
annual  deliveries  are  1.000  and  150.000 
Mcf,  respectively. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
22, 1985,  file  with  the  Federal  Energy 
Regulatory  Commissioa  Washington, 


D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211]  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  85-140  Filed  1-4-85;  8:45  am] 

WLUNQ  COOC  SZir-OI-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

December  28.  1984. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511. 

Copies  of  the  submissions  are 
available  from  Doris  Peacock.  Agency 
Clearance  Officer,  (202)  632-7513. 
Persons  wishing  to  comment  on  these 
information  collections  should  contact 
Marty  Wagner,  Office  of  Management 
and  Budget,  Room  3235  NEOB, 
Washington,  D.C.  20503,  (202)  39.5-4814. 


OMB  Number:  3060-0176 

Title:  Section  73.1510,  Experimental 

Authorizations 
Action:  Extension 
Respondents:  Businesses  (including 

small  businesses) 
Estimated  Annual  Burden:  100 

Respondents;  200  Hours 
OMB  Number:  3060-0185 
Title:  Section  73.3613,  Filing  of  Contracts 
Action:  Extension 
Respondents:  Businesses  (including 

small  businesses)  and  non-profit 

institutions 
Estimated  Annual  Burden:  11,246 

Respondents;  5,357  Recordkeepers; 

11,439  Hours 
OMB  Number  3060-0171 
Title:  Section  73.1125,  Station  Main 

Studio  Location 
Action:  Extension 
Respondents:  Businesses  (including 

small  businesses) 
Estimated  Annual  Burden:  30 

Respondents;  30  Hours 
William  |.  Trtcarico. 
Secretary.  Federal  Communications 
Commission. 
|FR  Doc.  85-356  Filed  1-4-85:  8:45  am] 

MLLING  CODE  6712-01-M 


FEDERAL  HOME  LOAN  BANK  BOARD 
(Docket  No.  S4-785] 
Earnings  Based  Accounts 

Dated:  December  31. 1984. 

agency:  Federal  Home  Loan  Bank 

Board. 

action:  Notice. 

summary:  The  public  is  advised  that  the 
Federal  Home  Loan  Bank  Board  has 
submitted  a  new  information  collection 
request.  "Earnings  Based  Accounts",  to 
the  Office  of  Management  and  Budget 
for  expedited  approval  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 

Comments:  Comments  on  the 
information  collection  request  are 
welcome  and  should  be  submitted 
within  10  days  of  publication  of  this 
notice  in  the  Federal  Register. 
Comments  regarding  the  paperwork- 
burden  aspects  of  the  request  should  be 
directed  to: 
Office  of  Management  and  Budget. 

Office  of  Information  and  Regulatory 

Affairs,  Washington,  D.C.  20503; 

Attention:  Desk  Officer  for  the  Federal 

Home  Loan  Bank  Board 

The  Board  would  appreciate 
commenters  sending  copies  of  their 
comments  to  the  Board, 
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Requests  for  copies  of  the  proposed 
information  collection  request  and 
supporting  documentation  are 
obtainable  at  the  Board  address  given 
below: 

Director.  Information  Services  Section. 

Office  of  Secretariat.  Federal  Home 

Loan  Bank  Board.  1700  G  Street.  NW.. 

Washington.  DC.  20552.  Phone:  202- 

377-6933 
FOR  FURTHER  INFORMATION  CONTACT 
Christopher  Bolle,  Office  of  General 
Counsel.  Phone:  202-377-7057. 

By  the  Federal  Home  Loan  Bank  Board. 
M.  rinn. 
Secretary. 
|FR  Doc.  85-402  Filed  1-4-65:  8:45  am] 

BIUJNG  COOC  •720-01-M 


FEDERAL  RESERVE  SYSTEM 

First  Union  Bancorp.,  et  aL;  Formations 
o^.  Acquisitions  by;  and  Mergers  of 
Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reser\-e  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  vf 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserv  e  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  )anuar\' 
25. 1985. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  First  Union  Bancorp..  Denver, 
Colorado:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 


voting  shares  of  First  Union  National 
Bank,  Denver,  Colorado. 

B.  Federal  Reserve  Bank  of  Dallas 

(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas.  Texas 
75222: 

1.  Texas  First  Financial  Corporation. 
Dallas.  Texas:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Dallas  International 
Bank,  Dallas.  Texas. 

Board  of  Governors  of  the  Federal  Reserxe 
System.  January  2. 1985. 
lames  McAfe*. 

Associate  Secretary  of  the  Board. 
|FR  Doc.  85-350  Filed  1-4-85:  8:45  am) 
mxmo  COOC  uio-oi-n 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Office  of  the  Inspector  General; 
Delegation  of  Authority  to  Issue 
Subpoenas 

Notice  is  hereby  given  of  delegation 
by  the  Inspector  General  to  the  Deputy 
Inspector  General,  the  Assistant 
Inspector  General  for  Investigations,  the 
Assistant  Inspector  General  for  Audit, 
the  Assistant  Inspector  General  for 
Program  Inspections,  the  Assistant 
Inspector  General  for  Health  Financing 
Integrity,  the  Regional  Inspectors 
General  for  Investigations,  the  Regional 
Inspectors  General  for  Audit,  the 
Regional  Inspectors  General  for  Program 
Inspections  and  the  the  Regional 
Inspectors  General  for  Health  Financing 
Integrity,  of  the  authority  vested  in  the 
Inspector  General  by  section  205(a)(3)  of 
Pub.  L  94-505  (42  U.S.C.  3525).  Section 
205(a)(3)  authorizes  the  Inspector 
General  to  subpoena  the  production  of 
all  information,  documents,  reports, 
answers,  records,  accounts,  papers  and 
other  data  and  documentary  evidence 
necessary  to  carry  out  any  investigation, 
audit  or  other  proceeding  authorized  or 
directed  under  title  II  of  Pub.  L.  94-505. 

The  delegation  prohibits  redelegation. 

The  delegation  supersedes  the  prior 
delegation  of  authority  to  issue 
subpoenas  published  at  48  FR  30189 
(June  30, 1983). 

The  Inspector  General  has  not  limited 
his  authority  to  issue  subpoenas  by  this 
delegation. 

The  delegation  is  effective 
immediately  upon  publication  of  this 
notice  in  the  Federal  Register. 


Dated:  December  27. 1984. 
)ohii ).  O'ShaughiMssy. 

AssislaiU  Secretary  for  Management,  and 

Budget. 

(FR  Doc.  85-352  Filed  1-I-85:  8:45  am| 

MUJNaCOOC  41SO-04-II 

Centers  for  Disease  Control 

Immunization  Practices  Advisory 
Committee;  Meeting 

In  accordance  with  section  10fa)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  the  Centers  for  Disease 
Control  announces  the  following 
Committee  meeting: 

Name:  Immunization  Practices  Advisory 
Committee. 

Date:  January  31-February  1. 1985. 

Place:  Conference  Room  207,  Centers  f<ir 
Disease  Control,  1600  Clifton  Road.  NF« 
Atlanta.  Georgia  30333. 

Time:  8:30  a.m. 

Type  of  Meeting:  Open. 

Contact  Person:  Jeffrey  P.  Koplan,  M.D.. 
Executive  Secretary  of  Committee.  Centers 
for  Disease  Control  (1-2047).  1600  Clifton 
Road.  NE.  Atlanta.  Georgia  30333, 
Telephones:  FTS:  236-3751,  Commercial:  404/ 
329-3751. 

Purpose:  The  Committee  is  charged  with 
advising  on  the  appropriate  uses  of 
immunizing  agents. 

Agenda:  The  Committee  will  review  and 
discuss  recommendations  on:  immune 
globulins  for  protection  against  viral 
hepatitis,  meningococcal  polysaccharide 
vaccine,  diphtheria,  tetanus,  and  pertussis 
vaccine,  varicella  zoster  vaccine,  influenza 
vaccine.  Haemophilus  influenzae  vaccine, 
hepatitis  B  vaccine,  and  vaccinia  statement. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

The  meeting  is  open  to  the  public  for 
observation  and  participation.  A  roster 
of  members  and  other  relevant 
information  regarding  the  meeting  may 
be  obtained  from  the  contact  person 
listed  above. 

Dated:  December  28. 1984. 
James  O.  Mason. 

Director.  Centers  for  Disease  Control 
|FR  Doc.  85-214  Filed  1-4-85:  8:45  am] 

BILUMG  COOC  4160-1S-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(A-20242] 

Exchange  of  Public  and  State  Lands  in 
Navajo,  Apache,  and  La  Paz  Counties, 
AZ 

agency:  Bureau  of  Land  Management 
(BLM).  Interior. 
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action:  Notice  of  Realty  Action- 
Exchange  of  Public  and  State  Lands  in 
Apache,  Navajo,  and  La  Paz  Counties 

summary:  The  following  described 
lands  are  being  considered  for  disposal 
by  exchange  under  the  following 
authorities: 

a.  Section  206  of  the  Federal  Land 
Policy  and  Management  Act  of  1976.  43 
U.S.C.  1718. 

b.  Sections  4  and  28  of  the  Navajo  and 
Hopi  Indian  Relocation  Amendment 
Act,  11980,  25  U.S.C.  640d-10  and  25 
U.S.C.  640d-26. 

c.  Section  2  of  Pub.  L.  98-408  of  August 
28. 1984  (98  Stat.  1533). 

Gila  and  Salt  River  Meridian.  Arizona 

T.  7N..  R.  13W., 

Sec.  e.  all. 
T.  7  N.,  R.  14  VV.. 

Sec.  2,  lots  1.  2,  3.  4.  SVtN'/i.  $^SWV4. 
SW'mSEV*,  EMiSEV*: 

Sec.  3.  lots  1,  2.  3.  4.  SHNVi,  SMj: 

Sec.  4.  lots  1.  2.  3,  4.  S'/4N'.i.  SVa: 

Sec.  5.  lots  1,  2,  3,  4,  S'kN'ii,  S'/i: 

Sec.  6,  lots  t,  2,  3,  4.  5, 1  7.  SHNWV4. 
SWV4NW'/4,  EV2SWV4.  SEV4: 

Sec.  7,  NE'/4,  NEV4NWV4; 

Sec.  8.  E'/».  NWV4.  NViBWV4; 

Sec.  9.  all: 

Sec.  10.  all: 

Sec.  11.  all; 

Sec.  14.  all: 

Sec.  15.  all: 

Sec.  21.  all: 

Sec.  22.  all: 

Sec.  28.  all: 

Sec.  29.  all: 

Sec.  30.  lots  1.  2.  3.  4.  E'.iWVi.  EV4: 

Sec.  31,  lots  1,  2.  3,  4.  EI<!W%.  EV4. 
T.  7  N.,  R.  15  W.. 

Sec.  1.  lots  1,  2.  3.  4.  SHNV*.  Nl^SWV*: 

Sec.  &  SEV4 

Sec.  20,  EV4,  E'2WV^; 

Sec.  21,  S'/i: 

Sec.  22.  NWy4.  S'aS'ii 

Sec.  23.  all:  | 

Sec.  26,  all: 

Sec.  36.  WViW'/i.  NEViNWV4.  EViSWV4; 
T.  8  N..  R.  13  W.. 

Sec.  2.  lots  1.  SVj;  I 

Sec.  5,  lots  1.  2.  3.  4,  S'/4: 

Sec.  6.  lots  1.  2.  3,  4.  5.  •.  E'/2SWV4.  SEV4: 

Sec.  7.  lots  1.  2.  3.  4.  E'/kVV'/i.  E>/4: 

Sec.  a  all: 

Sec.  9.  all: 

Sec.  10.  ail: 

Sec.  15,  all: 

Sec.  16.  all: 

Sec.  17.  all; 

Sec.  la  lots  1.  2.  3.  4.  EliW'/4.  EVt; 

Sec.  19.  lots  1.  2.  3.  4.  E^iVJVz,  EVt: 

Sec.  20.  all; 

Sec.  21.  all; 

Sec.  29.  all; 

Sec.  30.  lots  1.  2.  3.  4.  Ei^WM.  EVi: 

Sec.  31.  lots  1.  2.  3.  4.  E'iVV'/i.  E'-4; 

Sec.  32,  all; 
r.  8  N.,  R.  14  W.. 

Sec.  1,  lots  1.  2.  3,  4.  SV|i 

Sec.  8.  E'/4; 

Sec.  9,  all: 

Sec.  10.  all; 


2,EV4NW%,  NE'A; 
2.3,  4,  EViWMs.  E'/i; 


2.  3.  4.  E'/4W'/4,  E'A: 
2.  3.  4.: 


WVi.  NV2SEV4; 
VzWVi,  VV'iNWVi. 


2.  3,4.E'/iWV4.  E'/i; 
2.  3.4.EV4WVi.EVi. 


Sec.  11.  all: 
Sec.  12.  all: 
Sec.  13.  all: 
Sec.  14.  ail: 
Sec.  15.  all: 
Sec.  16.  all: 
Sec.  17.  N'/i; 
Sec.  18.  lots  1. 
Sec.  19.  lots  1. 
Sec.  20.  all: 
Sec.  22.  all: 
Sec.  27.  all; 
Sec.  28.  all; 
Sec.  29,  all: 
Sec.  30.  lots  1. 
Sec.  31.  lots  1. 
Sec.  32.  all: 
Sec.  33.  all; 
Sec.  34.  all: 
Sec.  35.  all; 
Sec.  36.  all. 

T  8  N..  R.  15  W.. 
Sec.  24,  all; 
Sec.  25.  all: 
Sec.  26,  all: 
Sec.  27.  all: 
Sec.  33,  NEV4, 
Sec.  34,  EVz.  E 
NWV4SWV4 
Sec.  35.  all: 
Sec.  36.  all. 

T.  9  N..  R.  12  W.. 
Sec.  8.  all: 
Sec.  17,  W'/4; 
Sec.  la  lots  1 
Sec.  19.  lots  1 

T.  9  N..  R.  13  W.. 
Sec.  13.  all: 
Sec.  14.  all: 
Sec.  21.  all: 
Sec.  22.  all: 
Sec.  23.  all: 
Sec.  24.  all: 
Sec.  25,  all; 
Sec.  26.  all; 
Sec.  27.  all; 
Sec.  28,  all; 
Sec.  29,  all: 
Sec.  30.  all: 
Sec.  31.  all; 
Sec.  32.  all: 
Sec.  33.  all; 
Sec.  34,  all; 
Sec.  35.  all. 

T.  9  N.,  R.  14  VV.. 
Sec.  36.  all. 


The  above  described  public  lands  comprise 
approximately  58,862.00  acres. 

In  exchange  for  these  lands  the  United 
States  will  acquire  certain  presently 
undescribed  lands  in  Apache  and 
Navajo  counties.  In  addition,  the  United 
States  may  acquire  other  lands 
throughout  the  Stale. 

The  offered  State  lands  are  within  the 
Navajo-Mopi  relocation  and  Zuni 
Heaven  areas,  and  the  acquisition  of 
these  lands  is  necessary  in  order  to 
comply  with  the  provisions  of  the 
Navajo  and  Hopi  Relocation 
Amendment  Act  and  Pub.  L.  98-408 
(Zuni  Heaven).  Also  this  exchange  will 
allow  the  BLM  to  acquire  state  lands 


that  have  high  public  values  and  to 
develop  a  more  manageable  land 
ownership  party. 

The  purpose  of  this  .Notice  of  Realty 
Action  is  two-fold.  First,  this  action  will 
provide  a  response  period  of  forty-five 
(45)  days  during  which  public  comments 
will  be  accepted.  Secondly,  this  action, 
as  provided  in  43  CFR  2201.1(b),  shall 
segregate  the  public  lands  described 
herein  to  the  extent  that  they  will  not  be 
subject  to  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  but  not  the  mineral  leasing  laws. 
This  segregative  effect  shall  terminate 
upon  issuance  of  patent  to  such  lands, 
upon  publication  in  the  Federal  Register 
of  a  termination  of  the  segregation,  or 
two  years  from  the  date  of  this 
publication,  whichever  occurs  first. 

In  addition  to  the  previously 
described  lands  the  following  lands  are 
also  being  considered  for  exchange,  but 
are  currently  under  Withdrawal 
Applications  AR-031307  and  A-997.  The 
segregation  previously  described  in  this 
Notice  will  apply  to  the  following 
described  lands  upon  the  termination  of 
the  withdrawal  applications. 

Gila  and  Salt  River  Meridian,  Arizona 

T.  7  N..  R.  15  W.. 

Sec.  27,  WViSWV4,  SWV4NWV4; 

Sec.  28.  those  public  lands  lying  north  of 

the  Central  Arizona  Project. 
Sec.  29,  tho.se  public  lands  lying  north  of 

the  Central  Arizona  Project. 
These  lands  comprise  approximately  760.00 
•icres  of  public  lands. 

This  action  is  necessary  to  avoid  the 
occurance  of  mining  claims  that  could 
encumber  the  public  lands  while  the 
preparation  of  an  environmental 
assessment  is  ongoing.  Upon  completion 
of  the  environmental  assessment  and 
land  use  decision,  a  Notice  of  Realty 
action  will  be  published  specifying  the 
lands  to  be  exchanged  and  any 
reservation  of  record. 

Supplementary  information,  detailed 
information  concerning  the  exchange,  is 
available  for  review  at  the  Phoenix 
District  Office.  2105  W.  Deer  Valley 
Road,  Phoenix,  Arizona  85027. 

For  a  period  of  45  days,  interested 
parties  may  submit  comments  to  the 
District  Manager,  Phoenix  District 
Office. 

Dated:  December  27, 1984. 

Marlyn  V.  Jones, 

District  Manager. 

|FR  Doc.  85-340  Filed  1-4-85;  8:45  am] 

BILLING  CODE  4310-32-M 
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Monument  Resource  Management 
Plan 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Availability  of 
Proposed  Resource  Management  Plan 
and  Final  Environmental  Impact 
Statement. 

Notice  of  Proposed  Area  of  Critical 
Environmental  Concern  (ACEC) 
designations. 

summary:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  and  43  CFR  Part  1600.  the 
Bureau  of  Land  Management  has 
prepared  a  proposed  Resource 
Management  Plan,  known  as  the 
Monument  RMP.  and  a  Hnal 
Environmental  Impact  Statement 
covering  approximatey  1,179.000  acres 
in  southcentral  Idaho.  Included  in  the 
proposed  Monument  RMP  are 
preliminary  recommendations  for  six 
wilderness  study  areas  and 
recommendations  concerning  four  tracts 
being  considered  for  Area  of  Critical 
Environmental  Concern  (ACEC) 
designation. 

The  draft  Monument  RMP/EIS  was 
made  available  to  members  of  the  public 
in  May  of  1984.  Comments  on  the  draft 
were  considered  in  preparing  the  final 
EIS.  Any  person  who  participated  in  the 
planning  process  and  has  an  interest 
which  is  or  may  be  affected  by  approval 
of  the  Monument  RMP  may  file  a 
protest.  Note  that  recommendations  on 
ivilderness  study  areas  may  not  be 
protested  since  BLM  and  the  Secretary 
of  the  Interior  are  merely  making 
recommendations  to  the  President. 
DATES  AND  ADDHESSES:  Protests  must  be 
filed  by  February  4.  1985.  Protests 
should  be  filed  with  the  Director  (202). 
Bureau  of  Land  Management.  U.S. 
Department  of  the  Interior.  Washington. 
DC.  20240. 

FOR  FURTHER  INFORMATION  CONTACT. 

Er\'in  Cowley,  Project  Manager.  Bureau 
of  Land  Management,  P.O.  Box  2  B, 
Shoshone.  Idaho  83352.  Telephone  (208) 
886-2206. 

SUPPLEMENTARY  INFORMATION:  The  final 
EIS  analyzes  four  alternative  plans,  and 
one  sub-alternative,  for  managing 
natural  resources  in  the  Monument 
Planning  Area  over  the  next  15  to  20 
years.  One  alternative  has  been 
identified  as  the  proposed  Monument 
Resource  Management  Plan. 

The  alternative  plans  presented  in  the 
EIS  are  designed  to  resolve  the  planning 
issues  identified  earlier  through  public 
involvement.  The  general  topics  covered 
by  the  planning  issues  are  retention  or 
disposal  of  public  lands,  wilderness 


designation,  livestock  grazing,  range 
improvements,  fire  management,  soil 
erosion,  wildlife  habitat  management, 
minerals,  off-road  vehicles,  recreation, 
cultural  and  historic  values,  and  lands 
for  local  and  State  government  and 
other  needs.  The  alternative  plans 
•  include  different  resource  use  levels  and 
constraints  to  address  the  planning 
issues.  One  alternative  is  a  "No  Action" 
alternative,  designed  to  represent  a 
continuation  of  present  resource  use 
levels  or  systems. 

The  RMP  includes  recommendations 
for  six  wilderness  study  areas  (W'SAs) 
covering  a  total  of  154,015  acres  of 
public  land.  The  WSAs  are  located  in 
Blaine.  Lincoln,  and  Minidoka  counties. 
Idaho.  The  alternatives  cover  the  range 
from  all  WSAs  recommended  non- 
suitable  for  wilderness  designation  to  all 
WSAs  recommended  suitable  for 
wilderness  designation.  The  proposed 
Monument  RMP  would  recommend  to 
the  Secretary  of  the  Interior  that  87,902 
acres  of  public  land  in  two  WSAs  are 
suitable  for  wilderness  designation  and 
66,113  acres  are  non-suitable  for 
wilderness  designation.  Only  Congress 
can  add  an  area  to  the  National 
Wilderness  Preservation  System.  BLM 
and  the  Secretary  of  the  Interior  make 
suitability  recommendations  to  the 
President,  who  in  turn  makes 
recommendations  to  Congress.  A 
separate  final  EIS  will  be  prepared  for 
wilderness  recommendations  made  in 
the  Monument  RMP. 

The  alternative  plans  consider  four 
tracts  for  designation  as  areas  of  critical 
environmental  concern  (ACECs).  The 
alternatives  cover  the  range  from  all 
potential  ACECs  proposed  for 
designation  to  none  of  the  potential 
ACECs  proposed  for  designation. 
Approval  of  the  RMP  will  constitute 
designation  of  any  proposed  ACECs. 

The  Vineyard  Creek  Natural  Area, 
containing  105  acres  of  public  land, 
would  be  designated  an  ACEC  under  the 
proposed  Monument  RMP.  BLM  would 
coordinate  with  adjacent  private 
landowners  to  reduce  sedimentation 
from  irrigation  return  flow  which 
currently  threatens  the  only  known 
spawning  habitat  for  a  unique  cutthroat/ 
rainbow  hybrid  trout.  Resource  uses  and 
proposals  would  be  closely  examined  to 
ensure  that  they  hybrid  trout  spawning 
habitat,  possible  habitat  for  a  candidate 
endangered  snail,  and  scenic  quality 
and  naturalness  of  the  area  would  not 
be  adversely  affected  or  that  adverse 
effects  could  be  mitigated.  Surface 
occupancy  associated  with  mineral 
lease  development  would  not  be 
allowed.  The  area  would  be  given 
priority  for  fire  suppression. 


The  Box  Canyon/Blueheart  Springs 
Sensitive  Area,  containing  128  acres  of 
public  land,  would  be  designated  an 
ACEC  under  the  proposed  Monument 
RMP.  Resource  uses  and  proposals 
would  be  closely  examined  to  ensure 
that  habitat  for  the  sensitive  Shoshone 
sculpin.  possible  habitat  for  a  candidate 
endangered  snail  species,  and  scenic 
quality  and  naturalness  of  the  area 
would  not  be  adversely  affected  or  that 
adverse  effects  could  be  mitigated. 
Surface  occupancy  associated  with 
mineral  lease  development  would  not  be 
allowed.  The  area  would  be  given 
priority  for  fire  suppression. 

The  Substation  Tract  Relict 
Vegetation  Area,  containing  440  acres  of 
public  land,  would  be  designated  an 
ACEC  under  the  proposed  Monument 
RMP.  The  area  would  be  given  priority 
for  fire  suppression  to  protect  a  good 
condition  relict  vegetation  community 
that  is  highly  valuable  for  research  and 
reference.  Other  opportunities  to  reduce 
the  risk  of  loss  to  fire  would  be  pursued. 
ORV  use  would  be  limited  to  designated 
roads  and  trails.  Surface  occupancy 
associated  with  mineral  lease 
development  would  not  be  allowed. 

The  Silver  Sage  Playa  Relict 
Vegetation  Area,  containing  10  acres  of 
public  land,  would  not  be  designated  an 
ACEC  under  the  proposed  Monument 
RMP. 

Oiariea  ).  Haszier, 
District  Manager. 
|FR  Doc.  85-339  Filed  1-4-85:  8:45  am) 

BMJJNO  CODE  4310-aO-M 


Realty  Action;  Recreation  and  Public 
Purpose  Sale;  Public  Land  in  Lee 
County,  FL 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  Realty  Action— R&PP 
Sale,  Public  Lands.  Lee  County,  Florida. 

SUMMARY:  The  following  described 
lands  have  been  examined  and  are 
classified  as  suitable  for  sale  for 
recreation  and  public  purposes  under 
the  Recreation  and  Public  Purposes  Act 
of  1926  (44  Stat.  741).  as  amended. 

Tallahassee  Meridian,  Florida 

T.  44  S..  R.  21  E..  Sec.  6,  Lot  4 

Sec.  7.  LaI  10  and  Sec.  20,  L.ot8  2  and  3. 

The  described  area  aggregates 
approximately  75  acres,  all  in  Lee  County. 
Florida. 

The  State  of  Florida's  Department  of 
Natural  Resources  proposes  to  use  these 
lands  for  inclusion  into  the  Cayo  Costa 
State  Reserve.  The  purpose  of  this 
reserve  is  preservation,  protection,  and 


U    ' 


Federal  Register  /  Vol.  50.  No.  4  /  Monday.  January  7.  1985  /  Notices 


893 


perpetuation  of  the  natural  resources  of 
the  lands. 

It  has  been  determined  that  the 
proposed  use  is  in  the  public's  best 
interest,  and  is  consistent  with  the 
policy  of  the  Bureau  of  Land 
Management. 

The  patent  will  be  subject  to  all 
existing  rights  and  reservations  of 
record.  Publication  of  this  Notice  will 
segregate  the  subject  lands  from  all 
appropriations  under  the  public  land 
laws,  but  not  the  mineral  leasing  laws. 
This  segregation  will  terminate  upon  the 
issuance  of  a  patent,  or  18  months  from 
the  date  of  this  Notice,  or  upon 
publication  ef  a  Notice  of  Termination. 

Detailed  information  concerning  the 
sale,  including  the  environmental 
assessment  and  land  report,  is  available 
for  review  at  the  BLM  office  listed 
below. 

For  a  period  of  45  days  after  the  date 
of  issuance  of  this  notice,  the  public  and 
interested  parties  may  submit  comments 
to  the  District  Manager,  Jackson  District 
Office,  P.O.  Box  2234a  Jackson, 
Mississippi  39213.  Comments  will  be 
evaluated  by  the  District  Manager,  who 
may  vacate  or  modify  this  Realty 
Action. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Gay  (601)  960-4405. 
Donald  L.  Lil>bey, 

District  Manager. 

|FR  Doc.  85-346  Filed  1-4-85:  8:45  ami 

BtLLINO  CODE  M10-M-« 


[5-22823-CPS-022;  W-73250-0] 

Wyoming;  Notice  of  Proposed 
Reinstatement  of  Terminated  Oil  and 
Gas  Lease 


I*ursuant  to  the  provisions  of  i*ub.  L. 
31-245  and  Title  43  Code  of  Federal 
Regulations,  §  3108.2-l(c),  and  Pub.  L. 
97-451,  a  petition  for  reinstatement  of  oil 
and  gas  lease  W-73250-0  for  lands  in 
Weston  County,  Wyoming  was  timely 
Tiled  and  was  accompanied  by  all  the 
required  rentals  accruing  from  June  1. 
1984,  the  date  of  termination. 

The  lessee  has  agreed  to  the  new 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required 
$500.00  administrative  fee  and  $106.25  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice. 

The  lessee  has  met  all  the 
requirements  for  reinstatement  of  the 
lease  as  set  out  in  section  31  (d)  and  (e) 
of  the  Mineral  Lands  Leasing  Act  of  1920 
(30  U.S.C.  188],  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-73250-0  effective  June  1. 1984. 


subject  to  the  original  terms  and 

conditions  of  the  lease  and  the 

increased  rental  and  royalty  rates  cited 

above. 

Andrew  L.  Tarsliis, 

Chief,  Leasing  Section. 

IFR  Doc.  85-344  Filed  1-4-85;  8:45  am] 

BtLUNQ  COOC  4310-22-M 


[A  19344] 

Application  for  Issuance  of  Disclaimer 
of  Interest  to  Lands  In  Arizona 

December  19, 1984. 

Notice  is  hereby  given  that  the  United 
States  of  America,  pursuant  to  the 
provisions  of  the  Federal  land  Policy 
and  Management  Act  of  1976  (FLPNL\), 
section  315.  43  U.S.C.  1745  (1976],  does 
hereby  give  notice  of  its  intention  to 
disclaim  all  interest  in  the  following 
described  property,  to-wit: 

Gila  and  Salt  River  Meridian 

T.  14  S.,  R.  15  E., 

Parcel  A: 

Sec.  14,  the  north  409.42  feet  of  Lot  1. 
except  the  east  712.47  feet;  and  further 
except  that  portion  lying  within  Uhl 
Street  as  now  established. 

Parcel  B: 

Sec.  17,  Lot  2  except  the  West  45  feet 
thereof  and  except  the  south  660  feet 
thereof. 

Parcel  C: 

Sec.  17,  all  that  portion  of  Lot  5  in  the 
NWViSEVi,  lying  northerly  of  the  line 
beginning  at  a  point  in  the  West  line 
thereof,  distance  North  0*02'  West,  660.09 
feet  from  the  Southwest  comer  of  said 
NWViSE'A,  and  extending  South  89'30' 
East  to  a  point  in  the  East  Une  thereof: 

Except  all  that  portion  thereof  within  the 
right-of-way  of  Prudence  Road,  according  to 
the  map  thereof  of  record  in  the  office  of  the 
County  Recorder  of  Pima  County,  Arizona,  in 
Book  7  of  Road  Maps  at  Page  98; 

Except  the  South  10  feet  thereof; 

Excepting  therefrom  the  following 
described  parcel: 

Beginning  at  the  Southwest  comer  of  the 
above  described  parcel:  thence  North  00*26' 
21"  West,  226.00  feet  along  the  West  line  of 
said  land;  thence  South  89"'57'31'  East,  180.00 
feet;  thence  North  80'23'42"  East.  107.38  feet; 
thence  South  89*57'31'  East,  40.00  feet;  thence 
South  00*26'21'  East,  244.00  feet  to  the  South 
line  of  said  land:  thence  North  89°57'31' 
West,  326.01  feet  along  said  South  line  to  the 
Point  of  Beginning; 

Except  any  portion  thereof  conveyed  to  the 
City  of  Tucson  by  instrument  recorded  in 
Docket  4666  at  page  633  now  known  and 
described  as  follows: 

Lots  1  through  160  and  Common  Areas  "A" 
and  "B"  of  Kenyon  Terrace,  a  subdivision  of 
Pima  County,  Arizona,  according  to  the  map 
of  record  in  the  Pima  County  Recorder's 
Office  in  Book  33  of  Maps  and  Plats  at  Page 


65.  and  as  amended  by  Declaration  of 
Scrivener's  Error  recorded  October  28. 1981  in 
Docket  6645  at  Page  669;  excepting  therefrom 
Lots  105, 109, 110. 113. 114.  115, 116, 120.  121. 
122  and  123. 

After  review  of  the  official  records,  it 
is  the  position  of  the  Bureau  of  Land 
Management  that  all  of  the  land 
described  above  is  found  to  lie  between 
the  meander  line  appearing  on  the 
official  plat  and  the  mid-line  of  Pantano 
Wash  which  is  considered  to  be  non- 
navigable.  Therefore,  the  United  States 
has  issued  patents  to  Lots  1,  2,  and  5 
Sec.  17.  T.  14  S..  R.  15  E..  bounded  by 
Pantano  Wash  and  there  are  no  specific 
reservations  in  said  patents.  There 
exists  no  valid  United  States  claim  to 
land  which  might  have  been  formed  by 
accretion  to  said  lot  and  there  is  no 
valid  United  States  claim  to  land  within 
the  bed  of  Pantano  Wash  in  front  of  said 
lots. 

Any  person  wishing  to  submit  a 
protest  or  comments  on  the  above 
disclaimer  should  do  so  in  writing 
before  the  expiration  of  90  days  from  the 
date  of  publication  of  this  notice.  If  no 
protest(s]  is  received,  the  disclaimer  will 
become  effective  on  the  date  set  out 
,  below. 

Disclaimer  of  title  and  release  of  all 
interest  of  the  United  States  shall  issue 
on  or  about  April  2. 1985. 

Information  concerning  this  land  and 
the  proposed  disclaimer  may  be 
obtained  from  and  the  protest  filed  with 
the  State  Director,  Bureau  of  Land 
Management.  P.O.  Box  16563.  Phoenix. 
Arizona  85011. 
Don  R.  MitcheU, 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 
(FR  Doc.  85-315  Filed  1-4-85;  8:45  am] 

BILUNO  COOE  4310-32-M 


[OR  37435] 

Realty  Action;  Competitive  Sale  of 
Public  Lands;  Harney  County,  OR 

The  following  described  parcel  of  land 
has  been  examined  and  identified  as 
suitable  for  disposal  by  sale  under 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (90  STAT. 
2750,  43  U.S.C.  1713)  at  no  less  than  the 
appraised  fair  market  value  shown. 


Parcel  No. 

Legal  description 

Acre- 
age 

praised 
value 

OR  37435 

T.  24  S..  R.  32^4  E.. 
W.M.  Sec.  11: 
WViSWV4  Harney 
County.  OH. 

80 

$9,300 
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Except  for  the  provisions  of  Section 
203  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  (90  Stat.  2730: 
43  U.S.C.  1713).  the  above  described 
lands  are  hereby  segregated  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws. 

The  sale  will  be  held  on  Wednesday. 
March  20. 1985.  at  10:00  a.m..  at  the 
Bums  District  Office.  Bureau  of  Liind 
Management.  74  South  Alvord.  Bums. 
Oregon.  97720.  Bids  must  be  received 
prior  to  10:00  a.m.  on  that  date. 

The  sale  is  consistent  with  publicly 
supported  Bureau  planning.  The  sale 
involves  isolated  land  completely 
surrounded  by  private  land,  that  is 
difficttlt  and  uneconomical  to  manage  as 
part  of  the  public  lands,  and  is  not 
suitable  for  management  by  another 
Federal  department  or  agency.  The 
public  interest  will  be  served  by  offering 
this  land  for  sale. 

The  sale  parcel  will  be  offered  at 
public  auction  through  competitive 
bidding  procedures  provided  for  at  43 
CFR  Subpart  2711. 

All  minerals  in  the  land  will  be 
reserved  to  the  United  States  in 
accordance  with  Section  209(a)  of  the 
Federal  Land  Policy  and  Management 
Act  1976.  Rights-of-way  for  ditches  and 
canals  will  be  reserved  to  the  United 
States  under  44  U.S.C  945.  Patent  will 
be  issued  subject  to  all  valid  existing 
rights  and  reservations  of  record.  Legal 
access  is  not  guaranteed  to  the  tract 
offered  for  sale. 

The  Federal  Land  Policy  and 
Management  Act  requires  that  bidders 
must  be  citizens  of  the  United  States.  18 
years  of  age  or  over.  or.  in  the  case  of  a 
corporation,  be  subject  to  the  laws  of 
any  State  of  the  United  States.  Bids  may 
be  made  by  a  principal  or  his  duly 
qualified  agent.  Bids  must  be  for  all  land 
within  the  specified  tract. 

Sealed  bids  are  the  only  acceptable 
method  of  bidding.  Bids  may  be  made 
either  by  mail  or  personally  at  the  sale. 
Bids  must  be  in  a  sealed  envelope 
accompanied  by  a  certified  check,  postal 
money  order,  bank  draft,  or  cashier's 
check  made  payable  to  the  Bureau  of 
Land  Management  for  not  less  than  30*1 
of  the  amount  of  the  bid.  Failure  to 
deposit  this  sum  will  result  in 
disqualification  as  the  high  bidder.  The 
authorized  officer  shall  then  determine 
whether  to  accept  the  next  highest  bid. 
withdraw  the  public  lands  from  the 
market,  or  reoffer  them  for  sale  at  a  later 
date.  The  sealed  bid  envelopes  must  be 
marked  in  the  lower  left-hand  comer 
•Sealed  Bid.  Public  Land  Sales  OR 
37435." 

If  two  (2)  or  more  valid  sealed  bids  in 
the  same  amount  are  received  and  thev 


i 


are  the  hi^  bid.  the  tied  high  bidders 
will  be  immediately  notified  and  given 
20  days  to  submit  a  new  sealed  bid. 

The  successful  high  bidder  will  be 
required  to  submit  full  payment  for  the 
balance  of  the  bid  within  180  days  from 
the  date  of  the  sale.  Failure  to  submit 
such  payment  within  the  180  day  period 
shall  result  in  the  cancellation  of  the 
sale  and  bid  deposit  shall  be  forfeited. 
All  unsuccessful  sealed  bids  will  be 
returned  within  30  days  from  the  sale 
date.  If  no  bids  for  the  land  are  received 
on  the  sale  date,  the  sale  will  be 
adjourned  and  those  parcels  not  sold 
pursuant  to  the  Notice  of  Realty  Action 
shall  remain  available  for  sale  on  a 
continuing  basis  until  sold,  or 
withdrawn  from  sale.  Unsold  parcels 
will  continue  to  be  available  for  sale, 
but  only  on  a  sealed  bid  basis. 

Sealed  bids  for  available  unsold 
parcels  will  be  opened  at  10:00  a.m.  on 
the  first  Wednesday  of  each  month. 
Priority  will  not  be  given  to  first  filed 
bids. 

Detailed  information  concerning  this 
land  sale,  including  the  land-use 
planning  documents,  land  reports, 
environmental  assessments  and  the 
record  of  public  comments  is  available 
for  review  at  the  Bums  District  Office  at 
the  location  and  address  previously 
noted.  Telephone  inquiries  can  be 
placed  to  the  District  Office  (503)  573- 
5241  between  7:45  a.m.  and  4:30  p.m.. 
P.S.T. 

For  a  period  of  45  days  from  the  date 
of  this  notice,  interested  parties  may 
submit  comments  to  the  District 
Manager.  Bums  District  Office.  U.S. 
Bureau  of  Land  Management.  74  South 
Alvord.  Bums.  Oregon.  97720.  Any 
adverse  comments  received  as  a  result 
of  the  Notice  of  Realty  Action  or 
notification  to  the  Congressional 
Committees  and  Delegations  pursuant  to 
Pub.  L  97-394  will  be  evaluated  by  the 
District  Manager  who  may  vacate  or 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
any  action  by  the  District  Manager,  this 
realty  action  will  become  a  final 
determination  of  the  Department  of  the 
Interior.  Interested  parties  should 
continue  to  check  with  the  District 
O^ice  to  keep  themselves  advised  of 
any  changes. 

Dated:  Deceml>er  24. 1984. 

loshua  L  Warburton. 

District  Manager. 

|FR  Doc.  85-317  Filed  1-4-85:  8:45  am) 

MLUMQ  COOC  4310-3>-M 


Caliente  Resource  Area;  Realty  Action 
for  Noncompetitive  Lease  of  Public 
Lands  in  Tulare  County,  CA 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  realty  action: 
noncompetitive  lease  of  public  lands 
(CA  13806). 

summary:  The  following  described  land 
h.is  bee  n  e.xamined  and  found  suitable 
for  leasing  under  provisions  of  Section 
302  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  (90  Stat.  2762. 
43  U.S.C.  1732).  at  no  less  than  the 
appraised  fair  market  value: 

Mount  Diablo  Meridian.  California 

T.  17S..  R.  29E..  Tract  48  (portion  ofl 
Containing  approximately  0.73  acres 

SUPPLEMENTARY  INFORMATION:  The  land 
is  located  near  Three  Rivers.  Califomia. 
The  proposed  lease  parcel  is  a  small 
portion  of  Tract  48  which  is  surrounded 
by  private  land  owned  by  the  Dey 
Memorial  Foundation.  The  parcel  has 
been  occupied  by  improvements  for  the 
past  75  years  without  authorization.  The 
lease  will  be  offered  to  Dey  Memorial 
Foundation  to  legalize  its  occupancy  of 
the  land,  protect  its  equity  investment  in 
the  improvements  on  the  land  and 
resolve  an  unauthorized  use  of  the 
public  land. 

The  land  is  withdrawn  for  the  purpose 
of  the  Kaweah  No.  2  Project  fiume.  The 
lease  will  not  interfere  with  the 
operation  and  maintenance  of  the  Hume. 
The  lease  is  consistent  with  the  Bureau's 
and  Tulare  County's  planning,  and 
would  best  serve  the  public  interest. 

DATE:  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice, 
interested  parties  may  submit 
comments. 

ADDRESS:  Comments  and  suggestions 
should  be  sent  to:  State  Director. 
Califomia  State  Office.  Bureau  of  Land 
Management.  Federal  Office  Building. 
2800  Cottage  Way.  Sacramento. 
Califomia  95825.  Any  adverse  comments 
will  be  evaluated  by  the  State  Director 
who  may  vacate  or  modify  this  realty 
action  and  issue  a  final  determination. 
In  the  absence  of  any  action  by  the 
State  Director,  this  really  action  will 
become  a  final  determination  for  the 
Bureau  of  Land  Management. 

FOR  FURTHER  INFORMATION  CONTACT: 

Glenn  A.  Carpenter.  Caliente  Resource 
Area  Manager.  520  Butte  Street. 
Bakcrsfield.  Califomia  93305:  telephone 
(805)  861-4236. 
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Dated:  December  19. 1984. 
Glenn  A.  Carpenter, 
Ca/iente  Resource  Area  Manager. 
|FR  Doc.  85-321  Filed  l-4-«5:  8:45  am) 

aiLUNO  CODE  4310-40-M 


(PHX-0779931 

Arizona;  Order  Providing  for  Opening 
of  Public  L^nds 


land  made  under 


December  21. 1984. 

1.  In  an  exchange  o 
the  provisions  of  Section  3  of  the  Act  of 
June  14, 1934  (48  Stat.  960),  the  following 
land  has  been  reconveyed  to  the  United 
States  under  the  serial  number  listed 
below: 

PHX-077993 

T.  41  N.,  1  E..  GSR  Mer.,  Arizona 

Section  32,  N ',4,  SEV4. 

The  area  described  contains  480  acres  in 
Coconino  County. 

2.  At  9  a.m.  on  February  8. 1985,  the 
land  described  in  Paragraph  1  will  be 
opened  to  operation  of  the  public  land 
laws  generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  laws.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on 
February  8, 1985  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

3.  At  9  a.m.  on  February  8. 1985.  the 
land  prescribed  in  Paragraph  1  will  be 
opened  to  location  under  the  United 
Slates  mining  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  laws.  Appropriation  under 
the  general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  Section  38  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

4.  At  9  a.m.  on  February  8, 1985,  the 
land  prescribed  in  Paragraph  1  will  be 
opened  to  applications  and  offers  under 
the  mineral  leasing  laws,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  and  the 
requirements  of  applicable  laws.  All 
applications  and  offers  received  prior  to 
9  a.m.  on  February  8, 1985  will  be 
considered  as  simultaneously  filed  as  of 


that  time  and  date,  and  a  drawing  will 
be  held  in  accordance  with  43  CFR 
1821.2-3,  if  necessary.  Those 
applications  and  offers  received 
thereafter  shall  be  considered  in  the 
order  of  filing. 

Inquiries  concerning  the  land  should 
be  addressed  to  the  Chief,  Branch  of 
Lands  and  Minerals  Operations, 
Arizona  State  Office.  Bureau  of  Land 
Management,  P.O.  Box  16563.  Phoenix, 
Arizona  85011. 
Don  R.  Mitchell, 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 
[PR  Doc.  85-316  Filed  1-4-85:  8:45  am) 

WLUNO  CODE  4310-32-H 


(R  1390  and  R  2821] 

California;  Partial  Termination  of 
Classifications  for  Multiple  Use 
Management 

December  28. 1984. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  This  action  terminates  two 
classifications  of  public  land  for 
multiple  use  management  as  they  affect 
approximately  539,586  acres  in  El 
Centro,  Indio  and  Needles  Resource 
Area  Offices  of  the  California  Desert 
District.  Bureau  of  Land  Management. 

ADDRESS:  Comments  should  be  sent  to: 
Chief,  Branch  of  Lands  and  Minerals 
Operations,  Bureau  of  Land 
Management,  California  State  Office. 
2800  Cottage  Way  (Room  E-2841) 
Sacramento,  California  95825. 

FOR  FURTHER  INFORMATION  CONTACT 

Dianna  Storey.  California  State  Office. 
(916)  484-4431. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  delegated  by  Appendix 
1  of  Bureau  of  Land  Management 
Manual  1203  dated  January  3. 1983,  the 
Bureau  of  Land  Management's 
classifications  for  multiple  use 
management,  the  descriptions  of  which 
are  contained  in  the  following 
previously  published  Federal  Register 
notices,  are  hereby  terminated  in  their 
entirety  except  as  otherwise  indicated 
below: 

R  1390  dated  August  14, 1970 
35  FR  12855  ((Aug.  13, 1970)  FR  Doc.  70- 
10551) 

The  lands  described  in  the  above- 
referenced  document  aggregate 
approximately  401,657  acres  in  Imperial 
and  Riverside  Counties. 


The  classification  will  remain  in  effect 
as  to  the  following  described  land, 
affecting  approximately  80,138  acres. 

San  Bernardino  Meridian 

T.  4  S.,  R.  9  E. 

Sees.  10.  22,  24,  26,  28,  and  34. 
T.  5  S.,  R.  9  E. 

Sees.  2,  4, 10. 12. 14,  and  22. 
T.  11  S.,  R.  9  E. 

Sees.  2.  4.  6,  and  10; 

Sec.  12,  S'/2: 

Sees.  14, 22. 24,  and  26. 
T.  12  S.,  R.  9  E. 

Sees.  2,  4,  and  6. 
T.  14  S..  R.  9  E. 

Sec.  5,  lots  1  to  4,  inclusive,  S%N%. 
N«/i!SE'/4SWy4,  and  SEVi; 

Sec.  6,  lots  1,  4,  5,  6,  7.  8. 11. 12. 15, 
SEy4NEy4,  and  WM!E'/2SWy4. 
T.  4  S.,  R.  10  E. 

Sees.  20,  28,  30,  32,  and  34. 
T.  5  S.,  R.  10  E. 

Sees.  2,  4.  6.  8, 10, 12, 14, 18,  20,  22,  24,  26. 
28.  30,  32.  and  34. 
T.  7  S.,  R.  10  E. 

Sees.  10, 12, 14,  22,  24.  and  28. 
T.  11  S.,  R.  10  E. 

Sees.  6,  8, 18,  20,  22,  26.  28.  30,  32.  and  34. 
T.  15  S.,  R.  10  E. 

Sees.  19.  20.  21, 29,  and  30: 

Sec.  31,  lots  1,  2,  and  3,  NE'4,  E%NWV4. 
andNEV4SWy4; 

Sees.  32  and  33. 
T.  16  S.,  R.  10  E. 

Sec.  4* 

See.  s!  NEV4,  NV4NWy4,  SEy4NWy4,  and 
SV4: 

Sec.  6.  SM.SWy4NEy4  and  SV4SEy4NWy4- 

Sec.  9; 

Sec.  22,  lot  2  of  Tract  39; 

Sec.  28,  lots  22  and  24,  and  those  portions 
of  Tracts  42,  59  and  62  located  in  sec.  28; 

Sec.  33,  lots  2,  3,  8,  9, 12,  and  16,  Wy2SEy4 
and  that  portion  of  Tract  62  located  in 
Sec  33; 

Sec.  35. 
T.  16  V4  S.,  R.  10  E. 

Sec.  1; 

Sec.  2,  lots  1  to  a  inclusive,  NViSMiNEyi, 
S^4NWy4,  SWy4,  S\4SEy4,  and  Ey2NVVy4 
SEy4; 

See.  3; 

Sec.  4,  lots  1,  2,  7, 8,  SV4NEy4.  SMsSWVi. 
andSEy4. 
T.  17  S.,  R.  10  E. 

Sees.  1  and  2; 

See.  12. 
T.  5  S.,  R.  11  E. 

Sees.  20.  28, 30,  and  32. 
T.  6  S.,  R.  11  E. 

Sees.  2,  4,  and  6; 

Sec.  8,  NVi.; 

Sees.  10, 12,  and  14; 

Sees.  20,  22,  24.  26,  28,  and  30. 
T.  17  S.,  R.  11  E. 

Sees.  1  to  5,  inclusive; 

See.  6,  lots  1  to  6,  inclusive.  S%NEy4.  SEy4 
NWy4.  EV2SWy4,  and  SEy4; 

Sees.  7  to  15.  inclusive; 

Sec.  17; 

See.  18,  lot  4,  NVi!NWy4NEy4.  EM!NEy4. 
SEy4SWy4,  EV4NEy4SEy4,  and 

T.  12  S.,  R.  12  E. 
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SecaiSW'^SWVi. 

T  13  S..  R.  12  E. 

Sec.  9.  \tA  1.  S^NE^«.  atid  SF^i: 

Sec.  M.  SEViSWV«: 

Sec.  15.  Wi's: 

Sec25.SWV4SEV«. 
T.  10  S..  R  14  E. 

Sec.  2a  .\'EV«SE^. 
T.  11  &.  R.  14  E. 

Sec  \Z.  NEV«NEi*. 
T.  15  S..  R.  16  E. 

Sec.  14.  W^iSEVi. 
T.  16  S..  R.  16  E. 

Sec.  25.  SE''4NEV«. 

Co>o(e  Canyon  Spring 

T  8  &.  R.  5  E. 
Sec.  30.  SEVii. 

Mineral  Maleiial  Site 

T.  16  S..  R.  9  E. 
Sec.  14.  NWV«: 
Sec  15.  NEV4. 

Mecca  Hills  Recreation  Area 

T.  6  S..  R.  9  E. 

Sec  22; 

Sec.  2&  NV;.  NHSW",.  SE"«SW«-4.  and 
SEV«. 
T  6S..  R.  lOE 

Sees.  20.  26.  and  28: 

Sec  3a  lots  3  and  4.  NE>-i.  E<^SWV,.  and 

SEV«; 

Sees.  32  and  34. 
T  7  S..  R.  10  E. 
Sec  2.  lots  1  to  4.  inclusive.  S^N^.  and 

S"--: 
Sec  4.  lots  1  to  4.  inclusive.  S'^N'b.  and 

S^: 
Sec.  8.  lots  1  to  7.  inclusive.  S^NE^«. 

SEMiNVVMi.  E>^W>^.  and  SFV«: 
Sees.  &  10  and  12. 

R  2821  dated  November  a  1»70 

35  FR  17961  ((Nov  21. 1970)  FR  Doc  70- 

15741].  as  corrected  bv  36  FR  946  (Jan 

20. 1971). 

The  lands  described  in  the  above- 
referenced  document  aggregate 
approximately  268.521  acres  in 
Riverside.  San  Bernardino,  and  Imperial 
Counties. 

The  classification  will  remain  in  effect 
as  to  the  following  described  land, 
affecting  approximately  50.454  acres. 

San  Bernardino  Meridian 

T.  9  N..  R.  21  E 
Sec  10.  \^.  NVbSVs.  and  portion  SSS^ 

north  of  US  Highway  66: 
Sec  11:  ' 

Sec  12.  S^NEV«.  NWV.WV'-*.  and  portion 

of  S'i!  north  of  US  Highway  66: 
Sec.  14:  portion  on  N«^N'«!  north  of  US 
Highway  66. 
T  10  .\..  R.  21  E. 

Sees.  27  and  34. 
T.8  N..  R.  23  E. 
Sees.  6.  7.  and  8: 
Sec.  15.WV%SWy4; 
Sees.  18  and  19: 
Sec  20.  N  Viand  SWV4 
Sec  22.  NWV4NWV4.  S'.^'WV4.  SWi4  and 

WV4SEV4: 
Sees.  27.  2a  30.  31.  32.  34.  35. 
T.  9  S..  R.  21  E 


Sees.  20  and  21: 

Sec  27: 

Sees.  28  to  32.  inclusive: 

Sec  33.  W  V4. 
T.  10  &.  R.  21  E. 

Sees.  4.  5  and  6: 

Scc7.  NW^: 

Sees,  a  la  and  20. 
T.  16  S..  R.  21  E 

See.  3.  loU  1  and  2  of  NE>4.  lot  2  and  FM 
lot  1  of  NW  V«.  and  lots  3  and  a 

Sec.  4.  SEV4: 

Sec.  5.  lots  1  and  2  of  NE  V4  and  lots  3  to  10. 
inclusive: 

Sec  10.  W^. 

Picacho  Recreation  A  Wildlife  .Area 

T.  13  S..  R.  22  E. 

Sees,  la  19..  and  29  to  33.  inclusive: 

Sec34.  NV'»: 

Sec  35.  NVi. 
T.  I4V2S..  R.  23E 

Sees.  31  to  3a  inclusive 
T.  15S..  R.  23E 

Sees.  1  to  12.  inclusive: 

Sees.  14. 15.  and  17  to  21.  inclusive; 

Sec.  23. 

Whipple  Mountain  Recreation  t  Natural  Area 

T.  3  N..  R.  25  E 

Sec3.  WV^andSE'-ii: 

Sees.  10  and  11: 

Sec.  12.  SVi: 

Sees.  13. 14  and  15. 
T.  3  N..  R.  26  E 

Sec  17.  SWV4: 

Sees,  la  19  and  20: 

Sec.  30.  W.^ 

Sec31.  WVj. 

West  Well  Afchaeological  Stes 

T.4N..I1.24E 
Sec  a  SE^^V.  and  EMiSWV^SEV^: 
Sec.  17.  E'*:WVi.\EVi. 

L.Land  description  of  the  terminated 
portions  of  the  classifications  is 
available  for  inspection  at  the  California 
State  Office  in  Sacramento  and 
respective  District  and  Resource  Area 
Offices. 

2.  The  above-referenced  classification 
orders  segregated  the  public  lands  from 
appropriation  under  the  agricultural 
land  laws  (43  U.S.C.  Chs.  7  and  9:  25 
U.S.C.  sec.  334)  and  from  sale  under 
section  2455  of  the  Revised  Statutes  (4;i 
U.S.C  1171).  including  appro vimately 
25.501  acres  from  mining.  The  orders, 
othervk'ise.  did  not  segregate  from  mining 
and  mineral  leasing. 

3.  Except  for  the  lands  that  remain 
classiRed.  as  described  above,  at  10:00 
a.m.  on  February  a  1985.  the  segregative 
effect  imposed  by  the  above-referenced 
classiHcation  orders  will  terminate. 

Ed  Hasley. 

State  Director. 

|FR  Doc.  85-408  Filed  1-4-85:  8:45  am| 

WLUNQ  COOC  43ie-40-M 


IN-1609S) 

Groom  Mountain  Temporary 
Withdrawal;  Pub.  L  M-485;  Nevada 

Ueccmher  2a  1$«4. 

AGENCY:  Bureau  of  I.and  Management. 

Interior. 

action:  Notice. 


SUMMARY:  Pub.  L  98-485  dated  October 
17. 1984  withdrew  approximately  89.600 
acres  for  the  U.S.  Air  Force  for  a  perioil 
of  3  years.  The  lands  are  closed  to 
surface  entry,  including  the  mining  laws 
but  not  the  mineral  and  geothermal 
leasing  laws. 

ADDRESS:  Chief,  Branch  of  Lands  and 
Minerals  Operations;  Bureau  of  Land 
Management.  P.O.  Box  12000.  Reno. 
Nevada  89520. 
FOR  FURTHER  INFORMATION  CONTACTS 

Vienna  Woider.  Nevada  State  Office. 
Phone  number  702-784-5703. 
SUPPLEMENTARY  INFORMATION:  Pub.  L. 
98-485  withdrew  the  lands  depicted  on 
the  map  entitled  "Groom  Mountain 
Addition  to  Neltis  Air  Force  Range",  and 
dated  September  1984,  subject  to  valid 
existing  rights,  for  a  period  of  three 
years.  The  lands  shown  on  the  map  are 
described  as  follows: 
T.  5  S..  R.  55E. 

Sees.  1. 12. 13.  24.  25.  3a 
T.  6  S..  R.  55  E 

Sees.  1. 12. 13.  24.  25.  36. 
T.  7  S..  R.  55  E. 

Sees.  11. 12. 13.  24.  25: 

Sees.  Sa  exclusive  of  land  in  PLO  1662 
T.  5  S..  R.  55 'i  E. 

Sec.  a  exclusive  of  Mineral  Patent  93ria 

Sees.  7.  a  16  thru  21.  28  thru  33. 
T.6S_r.  55''iE 
T.  7S..R.  554E. 

Sees.  4.  9.  la  18  thru  21.  28  thru  30: 

Sees.  5.  a  exclusive  of  Mineral  Patents 
1G60. 1661. 1034979: 

Sec.  17.  exclusive  of  Mineral  Patent 
1055957: 

Sees.  31  thru  33.  exclusive  of  land  in  PLD 
1662. 
T.  5  S..  R.  56  E. 

Sees.  19.  27  thru  35: 

Sec.  20.  exclusive  of  Mineral  Patent  3379. 
T.  6  S..  R.  56  E. 

Sees.  2  thru  11. 14  thru  23.  26  thru  35. 
T.  7  S..  R.  56  E. 

Sees.  2  thru  11. 14  thru  23.  26  thru  35. 

The  lands  are  located  in  Lincoln  county. 
\pvyda. 

This  withdrawal  will  terminate  on 
December  31. 1987. 

The  purpose  of  the  withdrawal  is  to 
temporarily  segregate  the  land  while  the 
Air  Force  prepares  an  Environmental 
Impact  Study  to  be  utilized  in  part  to 
determine  whether  the  withdrawal  shall 
be  continued  or  reviewed. 

A  copy  of  the  map  is  on  file  and 
available  for  public  inspection  at  the 
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Office  of  the  Secretary  of  the  Interior: 
Office  of  the  Secretary  of  the  Air  Force; 
Bureau  of  Land  Management  offices  in 
Washington,  D.C..  Reno  and  Las  Vegas, 
Nevada  and  at  Nellis  Air  Force  Base  in 
Las  Vegas. 
Harold  Payne, 

Acting  Deputy  State  DimctoA  Operations. 
|FR  Doc.  B5-409  Filed  1-4-85:  8:45  am| 

BILUM  COOC  4310-HC-M 


J. 


:Lotl. 


Realty  Action— Recreation  and  Public 
Purpose  Sale;  Public  Land  in  Lee, 
Charlotte  and  Collier  County,  FL 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  Realty  Action— R  &  PP 

Sale.  Public  Lands.  Lee.  Charlotte  and 

Collier  County.  Florida. 

summary:  The  following  described 
lands  have  been  examined  and  are 
classified  as  suitable  for  sale  for 
recreation  and  public  purposes  under 
the  Recreation  and  Public  Purposes  Act 
of  1926  (44  Stat.  741),  as  amended. 

Tallahassee  Meridian.  Florida 

T.  53  S..  R.  27  E..  Tracts  1,  2,  3.  4,  5.  6,  7. 

(39.65  acres  Collier  County) 
T.  41  S.,  R.  22  E..  Tracts  37,  38.  39.  40. 

(1.29  acres  Charlotte  County) 
T.  45  S..  R.  22  E.,  Section  31:  Lot  1.  Tracts  38, 
39.  40.  41. 

(1.81  acres  Lee  County) 
T.  46  S..  R.  24  E.,  Section  31:  Lot  1,  Tracts  37. 
38.  39.  40.  41. 

(4.06  acres  Lee  County). 

The  described  area  aggregates 
Hpproximately  46.81  acres. 

The  State  of  Florida's  Department  of 
Natural  Resources  proposes  to  use  these 
lands  for  inclusion  into  the  Romana-Ten 
Thousand  Island,  Pine  Island  Sound, 
Charlotte  Harbor  and  Estero  Bay 
Aquatic  Preserves.  The  purpose  of  these 
preserves  is  preservation,  protection, 
and  perpetuation  of  the  natural 
resources  of  the  lands. 

It  has  been  determined  that  the 
proposed  use  is  in  the  public's  best 
interest,  and  is  consistent  with  the 
policy  of  the  Bureau  of  Land 
Management. 

The  patent  will  be  subject  to  all 
existing  rights  and  reservations  of 
record. 

Publication  of  this  Notice  will 
segregate  the  subject  lands  from  all 
appropriations  under  the  public  land 
laws,  but  not  the  mineral  leasing  laws. 
This  segregation  will  terminate  upon  the 
issuance  of  a  patent,  or  18  months  from 
the  date  of  this  Notice,  or  upon 
publication  of  a  Notice  of  Termination. 
Detailed  information  concerning  the 
sale,  including  the  environmental 
assessment  and  land  report,  is  available 


for  review  at  the  BLM  office  listed 
below. 

For  a  period  of  45  days  after  the  date 
of  issuance  of  this  notice,  the  public  and 
interested  parties  may  submit  comments 
to  the  District  Manager,  Jackson  District 
Office,  P.O.  Box  11348,  Jackson, 
Mississippi  39213.  Comments  will  be 
evaluated  by  the  District  Manager,  who 
may  vacate  or  modify  this  Realty 
Action.  In  the  absence  of  any  action  by 
the  District  Manager  this  Realty  Action 
will  become  the  final  determination  of 
the  Department  of  the  Interior. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Jones  (601)  960-4405. 
Donald  L.  Libbey. 
District  Manager. 
[FR  Doc.  85-406  Filed  1-4-85:  8:45  amj 

WLUNO  CODE  4310-OJ-M 


Bureau  of  Reclamation 

Nevada  Realty  Action;  Non- 
Competitive  Sale  of  Public  Land 

The  following  described  land  has 
been  examined  and  identified  as 
suitable  for  disposal  by  sale  under 
Section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (90  Stat. 
2750,  43  U.S.C.  1713),  at  no  less  than  the 
appraised  fair  market  value. 

Lot  18.  Lot  20.  and  all  that  portion  of 
Lot  21  lying  outside  the  corporate 
boundaries  of  the  city  of  Boulder  City. 
Nevada,  of  section  2.  T.  23  S.,  R.  63  E., 
Mount  Diablo  Meridian,  Clark  County, 
Nevada. 

The  land  described  contains  36.39 
acres. 

This  land  is  being  offered  at  direct 
sale  to  Robert ).  Verchota,  at  the 
appraised  fair  market  value,  subject  to 
any  valid  and  existing  rights. 

A  direct  sale  is  being  made  as  there  is 
a  need  to  recognize  an  authorized  use 
(i.e.  parking  facility)  associated  with  an 
existing  business  on  adjacent  private 
land,  which  could  suffer  a  substantial 
economic  loss  if  the  tract  were 
purchased  by  someone  other  than  the 
authorized  user  (Robert  J.  Verchota). 

The  sale  is  consistent  with  the  Bureau 
of  Land  Management  land-use  planning 
in  the  area.  As  a  result  of  discussions 
with  other  Federal,  State,  and  local 
government  agencies,  it  has  been 
determined  that  the  lands  are  not 
required  for  any  Federal  purpose,  and 
disposal  would  best  serve  the  public 
interest.  The  land  will  not  be  offered  for 
sale  until  at  least  60  days  after  the  date 
of  this  notice. 

The  planning  documents, 
environmental  assessment,  and  record 
of  public  discussions  are  available  for 
review  at  the  Bureau  of  Reclamation's 


Lower  Colorado  regional  office,  Nevada 
Highway  and  Park  Street,  Boulder  City, 
Nevada  89005. 

The  patent  issued  for  the  land  sold 
will  be  subject  to  a  right-of-way  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States  in 
accordance  with  the  Act  of  August  30, 
1890  (26  Stat.  391,  43  U.S.C.  945),  and 
reservations  for  all  valid  and  existing 
rights.  This  land  sale  will  be  for  the 
surface  estate  only;  the  mineral  estate 
will  be  reserved  to  the  United  States. 

For  a  period  of  45  days  from  the  date 
of  this  notice,  interested  parties  may 
submit  comments  to  the  Regional 
Director,  Lower  Colorado  Region. 
Bureau  of  Reclamation.  P.O.  Box  427. 
Boulder  City.  Nevada  89005.  Any 
adverse  comments  will  be  evaluated  by 
the  Regional  Director  who  may  vocate 
or  modify  this  Realty  Action  and  issue  a 
final  determination.  In  the  absence  of 
any  action  by  the  Regional  Director,  this 
Realty  Action  will  become  the  final 
determination  the  Department  of  the 
Interior. 

Dated:  December  26. 1984. 
|ed  D.  Cbristensen. 

A  cling  Assistant  Secretary,  Water  and 
Science. 
[FR  Doc.  85-320  Filed  1-4-85;  8:45  am) 

BILUNQ  CODE  4310-0»-M 


Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Champifn  Petroleum  Co. 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  Receipt  of  a 

Proposed  Development  Operations 

Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Champlin  Petroleum  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  5553,  Block  184,  Ship 
Shoal  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Berwick, 
Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  December  27, 1984. 
Comments  must  be  received  within  15 
days  of  the  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  DOCD 
from  the  Minerals  Management  Service. 
addresses:  a  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
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of  Mexico  OCS  Region.  Minerals 
Management  Service.  3301  North 
Causeway  Blvd..  Room  147.  Metairie. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday).  A  copy  of 
the  DOCU  and  the  accompanying 
Consistency  CertiDcation  are  also 
available  for  public  review  at  the 
Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  North  4th  Street.  Baton  Rouge. 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m..  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section.  Attention 
OCS  Plans,  Post  Office  Box  44396.  Baton 
Rouge.  Louisiana  70805. 
FOM  RWTHER  INFORMATION  CONTACT. 
Michael  J.  Tolbert;  Minerals 
Management  Service:  Gulf  of  Mexico 
OCS  Region:  Rules  and  Production: 
Plans,  Platform  and  Pipeline  Section: 
Exploration/Development  Plans  Unit: 
Phone  (504)  838-0876. 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR.  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
S  250.34  of  Title  30  of  the  CFR. 

Dated:  December  27. 1984. 

JohnL.  Bank  in, 

Regiona/  Director.  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc.  85-107  Filed  1-4-85:  8:45  am) 

MJJN0  COOC  43t 


Development  Operations  Coordination 
Document;  Champlin  Petroleum  Co. 

AGENCY:  Minerals  Management  Ser\'ice. 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 

proposed  Development  Operations 

Coordination  Document  (DOCD). 

summary;  Notice  is  hereby  given  that 
Champlin  Petroleum  Company  has 


submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  5548.  Block  165.  Ship 
Shoal  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Berwick. 
Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  December  27. 1964. 
Comments  must  be  received  within  15 
days  of  the  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  DOCD 
from  the  Minerals  Management  Service. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service.  3301  North 
Causeway  Blvd..  Room  147,  Metairie. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday).  A  copy  of 
the  DOCD  and  the  accompanying 
Consistency  Certification  are  also 
available  for  public  review  at  the 
Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  North  4th  Street.  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans.  Post  Office  Box  44396,  Baton 
Rouge,  Louisiana  70805. 

FOR  FURTHER  INFORMATION  CONTACT. 
Michael  J.  Tolbert:  Mineral  Management 
Service:  Gulf  of  Mexico  OCS  Region: 
Rules  and  Production:  Plans,  Platform 
and  Pipeline  Section;  Exploration/ 
Development  Plans  Unit:  Phone  (504) 
838-0876. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  S  930.61  of  Title  15  of 
the  CFR.  that  the  Coastal  Management 
Section/Louisiana  Department  of  - 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979.  (44  FR  53685).  Those  practices  and 


procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

DHled:  December  27. 1984. 
lohn  L  Rankin, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 
|FR  Doc.  85-348  Filed  1-4-85:  8:45  am) 

aiLUNO  COOC  «310-llfm-M 


Development  Operations  Coordination 
Document;  Champlin  Petroleum  Co. 

agency:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Champlin  Petroleum  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Leases  OCS-G  5010  and  6214.  Blocks  A- 
244  and  A-231.  High  Island  Area, 
offshore  Texas.  Proposed  plans  for  the 
above  area  provide  for  the  development 
and  production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Galveston. 
Texas. 

date:  The  subject  DOCD  was  deemed 
submitted  on  December  24. 1984. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service.  3301  North 
Causeway  Blvd..  Room  147.  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Michael  J.  Tolbert:  Minerals 
Management  Ser\-ice:  Gulf  of  Mexico 
OCS  Region:  Rules  and  Production: 
Plans,  Platform  and  Pipeline  Section: 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0876. 

SUPPIEMENTARV  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Ser\'ice  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
ejected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 
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Dated:  December  24. 19t4. 
John  L.  Rankin, 

Regional  Director.  GulfoflMex/co  OCS 
Region. 
|FR  Doc.  85-349  Filed  1-4-85:  8:45  am| 

BtLLma  COM  «3HMm-M 


INTERSTATE  COMMERCE 
COMMISSION 

I  Finance  Docket  No.  30590) 

Genesee  and  Wyoming  Railroad  Co.; 
Acquisition  and  Operation  Exemption 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  the  Genesee  and 
Wyoming  Railroad  Company  from  the 
requirements  of  49  U.S.C.  10901  to 
acquire  and  operate  Consolidated  Rail 
Corporation's  trackage  in  Livingston 
County,  NY. 

DATES:  This  exemption  will  be  effective 
on  December  31, 1984.  Petitions  to 
reopen  must  be  filed  by  January  28, 1985. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  30590  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423 

(2)  Petitioner's  representative:  James  B. 
Gray.  Jr.,  700  Midtov»n  Tower, 
Rochester,  NY  14604 

FOR  FURTHER  INFORMATION  CONTACT: 
Luis  E.  Gitomer  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy,  write  to  T.S.  InfoSystems,  Inc., 
Room  2227,  Interstate  Commerce 
Commission,  Washington,  DC  20423,  or 
call  289-4357  (DC  Metropolitan  area]  or 
toll  free  (800)-424-5403. 

Decided:  December  28. 1984 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Andre.  Commissioners  Sterret, 
Gradison,  Simmons.  Lamboley.  and  Strenio. 
Commissioner  Lamboley  concurred  with  a 
separate  expression.  Vice  Chairman  Andre 
was  absent  and  did  not  participate. 
James  H.  Bayne, 
Secretary. 

|FR  Doc.  85-363  Filed  1-4-8.5:  8:45  am) 
BILLINQ  COOe  703S-ei-M 


[Ex  Parte  No.  457] 

Rail  Carriers;  Railroad  Revenue 
Adequacy— 1983  Determination 

AGENCY:  Interstate  Commerce 
Commission. 


ACTION:  Notice  of  1983  determination  of 
rail  revenue  adequacy. 

SUMMARY:  In  Ex  Parte  No.  393, 
Standards  for  Railroad  Revenue 
Adequacy.  364  I.C.C.  803  (1981). 
published  at  46  FR  20806.  April  7. 1981. 
the  Commission  determined  that  a 
railroad  would  be  considered  revenue 
adequate  under  49  U.S.C.  10704(a)  if  the 
railroad  had  a  rate  of  return  equal  to  the 
current  cost  of  capital.  This  decision 
uses  the  rate  of  return  standard 
developed  in  Ex  Parte  No.  393,  supra. 
and  data  for  the  year  1983.  In  this 
manner,  the  Commission  has  now 
determined  that  none  of  the  32  Class  I 
carriers  are  revenue  adequate. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ward  L.  Ginn,  Jr.  (202)  275-7489. 
SUPPLEMENTARY  INFORMATION:  To 
purchase  a  copy  of  the  full  decision, 
write  to  T.S.  InfoSystems.  Inc.,  Room 
2227,  Interstate  Commerce  Commission. 
Washington.  D.C.,  or  call  289-4357  (D.C. 
Metropolitan  area)  or  toll  free  (800)  424- 
5403. 

(49  U.S.C.  10704(a)) 

Decided:  December  17, 1984. 

By  the  Commission.  Chairman  Taylor.  Vice 
Chairman  Andre,  Commissioners  Sterrett. 
Gradison.  Simmons.  Lamboley,  and  Sternio. 
fames  H.  Bayne, 
Secretary. 
[FR  Doc.  85-363  Filed  1-4-85;  8:45  am] 

BIUJMO  COOe  70350-01-M 

lEx  Parte  No.  388  (Sub-No.  36] 

Intrastate  Rail  Rate  Auttiority, 
Wisconsin;  Certification 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  certification. 

SUMMARY:  The  Commission  grants  final 
certification  to  the  Transportation 
Commission  of  Wisconsin  under  49 
U.S.C.  11501  (b)  to  regulate  intrastate 
rail  transportation,  subject  to  a 
condition  precedent  that  it  modify  its 
standards  and  procedures  as  noted  in 
the  full  decision. 

DATES:  If  the  necessary  changes  are 
made,  certification  will  begin  February 
6, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to  T.S. 
InfoSystems.  Inc..  Room  2227.  Interstate 
Commerce  Commission,  Washington, 
DC  20423,  or  call  289-4357  (DC 
Metropolitan  area)  or  toll  free  (800)  424- 
5403. 


Decided:  December  21. 1984. 

By  the  Commission.  Chairman  Taylor.  Vice 
Chairman  Andre.  Commissioners  Sterrett. 
Gradison.  Simmons.  L.amboley  and  Strenio. 
fames  H.  Bayne, 
Secretary. 
(FR  Doc.  85-362  Filed  1-4-85;  8:45  am| 

BILLING  COOE  7035-01-M 


[Finance  Docket  No.  30597] 

Hoosler  Rail  Development 
Corporation;  Acquisition  and  Purchase 
Exemptions 

AGENCY:  Interstate  Commerce 
Commission. 

action:  Notice  of  exemption. 

SUMMARY:  The  Interstate  Commerce 
Commission  exempts  from  the 
requirements  of  prior  approval  under  49 
U.S.C.  10901  and  11301:  (1)  The 
acquisition  by  Hoosier  Rail 
Development  Corporation  (Hoosier)  of 
railroad  property  owned  by  Penn 
Central  Corporation  in  Madison, 
Hancock,  Henry,  and  Rush  Counties.  IN; 

(2)  the  lease  and  operation  of  the  track 
and  facilities  on  the  property  owned  by 
Equipment  Company,  Inc.  (Equipment): 

(3)  the  eventual  purchase  and  operation 
of  that  track  and  facilities;  and  (4)  the 
issuance  by  Hoosier  of  up  to  8750,000  in 
debt  and  equity  securities. 

DATES:  This  exemption  is  effective  on 
December  31, 1984.  Petitions  to  reopen 
must  be  filed  by  January  28, 1985. 

ADDRESSES:  Send  petitions  referring  to 
Finance  Docket  No.  30597  to: 

(1)  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

(2)  Petitioner's  Representative:  Mark 
H.  Sidman;  1575  Eye  Street,  NW.. 
Washington,  DC  20005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer,  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2227,  Interstate 
Commerce  Commission,  Washington, 
DC  20423,  or  call  289-4357  (DC 
Metropolitan  area)  or  toll  free  (800  424- 
5403). 

Decided:  December  28, 1984. 

By  the  Commission.  Chairman  Taylor,  Vice 
Chairman  Andre.  Commissioners  Sterrett. 
Gradison,  Simmons,  Lamboley,  and  Strenio. 
Commissioner  Lamboley  concurred  with  a 
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separate  expression.  Vice  Chairman  Andre 

was  absent  and  did  not  participate. 

laiDM  H.  Bayne. 

Secretary. 

|FR  Doc.  B5-365  Filed  l-4-«5:  8:45  am| 

MIXING  COOC  703S-Ot-ll 


IDocktt  No.  AB-S5  (Sub-No.  132X),  AB-23S 
(Sub-No.  IX);  Financ*  Docket  No.  30S93I 

Seaboard  System  Railroad,  Inc.; 
Abandonment  and  Discontinuance 
Exemption  in  Broward  County,  FL;  and 
Port  Everglades  Railway; 
Abandonment  Exemption  In  Broward 
County,  FL  and  Flordia  East  Coast 
Railway  Co.;  Trackage  Rights 
Exemption  in  Broward  County,  FL 

agency:  Interstate  Commerce 

Commission. 

ACnON:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  from  the 
requirements  of  (1)  49  U.S.C.  10903  et 
seq.  the  abandonment  by  Seaboard 
System  Railroad,  Inc.  (SBD),  of  900  feet 
of  track  connecting  its  Miami- 
lacksonville  line  with  the  Port 
Everglades  Railway  (PER)  at  Port 
Everglades  Junction:  the  discontinuance 
of  operations  by  SBD  over  PER's  line 
between  Port  Everglades  Junctions  and 
Port  Everglades,  a  distance  of  about 
10.67  miles:  and  the  abandonment  by 
PER  of,  and  the  discontinuance  of 
trackage  rights  by,  Florida  East  Coast 
Railway  Company  (FEC)  over PERs  line 
between  Port  Everglades  Junction  and 
Milepost  SXA-1017.08,  a  distance  of 
about  1.83  miles,  all  in  Broward  County. 
FL;  and  (2)  49  U.S.C.  11343  et  seq.  the  " 
acquisition  of  trackage  rights  by  FEC 
from  PER  for  operations  over  PER's  line 
between  Milepost  SXA-1017.08  and  the 
eastern  end  of  the  line  at  Port 
Everglades,  in  Broward  County.  FL 
DATES:  This  exemption  is  effective  on 
December  31. 1984.  Petitions  to  reopen 
must  be  filed  by  January  28, 1985. 
ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-55  (Sub-No.  132X)  ei  al. 
to: 

(1)  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

(2)  Petitioners'  Representatives: 
Charles  Rosenberger,  500  Water  Street, 

Jacksonville.  FL  32202 
Linwood  Cabot,  Post  Office  Box  13136. 
Fort  Lauderdale,  FL  33316 
and 

Charles  B.  Evans,  One  Malaga  Street,  St. 
Augustine,  FL  32084 

FOR  FURTHER  INFORMATION  CONTACT: 

Louis  E.  Gitomer.  (202)  275-7245. 


SUPPtfMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2227,  Interstate 
Commerce  Commission,  Washington. 
DC  20423,  or  call  289^357  (DC 
Metropolitan  area]  or  toll  free  (800)  424- 
5403. 

Decided;  December  28. 1984. 

By  the  Commission,  Chairman  Taylor.  Vice 
Chairman  Andre,  Commissioners  Sterreft, 
Cradison.  Simmons,  Lamljoley.  ana  Strenio. 
Commissioner  Lamboley  commented  with  a 
separate  expression.  Vice  Chairman  Andre 
was  absent  and  did  not  participate. 
fame*  H.  Bayne, 
Secretary. 
|FR  Doc.  85-361  Filed  1-4-85:  8:45  am| 

MUJNO  COOC  70)9-01-11 

(Docket  No.  AB-12  (Sub-«2X)]  . 

Southern  Pacific  Transportation  Co.; 
Discontinuance  of  Tracicage  Rights 
Exemption  in  Fresno  County,  CA; 
Exemption 

The  Southern  Pacific  Transportation 
Company  (SPT)  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152. 
Subpart  F — Exempt  Abandonments  and 
Discontinuance  of  Service  and  Trackage 
Rights.  The  discontinuance  of  trackage 
rights  is  over  the  portion  of  the 
Atchison.  Topeka  and  Santa  Fe  Railway 
Company  known  as  the  Fresno 
Interurban  Branch  line  between  Cameo 
(milepost  6.133)  and  Belmont  Ave. 
(milepost  16.90).  a  distance  of 
approximately  10.8  miles  of  line  in 
Fresno  County,  CA. 

SPT  has  certified  (1)  that  no  local 
traffic  has  been  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line,  and  (2)  that 
no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  by  a  State  or 
local  governmental  entity  acting  on 
behalf  of  such  user]  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The  Public 
Service  Commission  (or  equivalent 
agency)  in  California  has  been  notifed  in 
writing  at  least  10  days  prior  to  the  filing 
of  this  notice.  See  Exemption  of  Out  of 
Service  Rail  Lines.  366 1.C.C.  885  (1963). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Coshen,  360 1.CC.  91 
(1979). 

The  exemption  will  be  effective  on 
February  6. 1985  (unless  stayed  pending 
reconsideration.)  Petitions  to  stay  the 


effective  date  of  the  exemption  must  be 
filed  by  January  17. 1985.  and  petitions 
for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  January  27. 
1985,  with:  Office  of  the  Secretary,  Case 
Control  Branch.  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to  to 
applicant's  representative:  G.  A.  Laakso, 
One  Market  Plaza,  Southern  Pacific 
Bldg.,  San  Francisco,  CA  94105. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the  use 
of  the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  Deceml>er  27, 1984. 

By  the  Commission,  Richard  Lewis,  Acting 
Director.  Office  of  Proceedings. 
James  H.  Bayne. 
Secretary. 
(PR  Doc.  85-366  Filed  1-4-85:  8:45] 

■ILUNOCOOC  TOSS-OI-M 


DEPARTMENT  OF  JUSTICE 

National  Iristitute  of  Corrections 

National  Institute  of  Corrections  Site 
Selection  Projects;  Formal 
Announcement 

The  National  Institute  of  Corrections, 
an  agency  of  the  United  States 
Department  of  Justice,  is  seeking  a 
permanent  site  for  three  of  its  Divisions 
(the  National  Academy  of  Corrections; 
Information  Center  and  Robert  J.  Kutak 
Memorial  Library';  and  Jails  Division),  all 
presently  located  in  Boulder,  Colorado. 
The  Institute  will  entertain  the 
acquisition  of  the  site  by  gift,  lease, 
purchase  of  existing  facilities,  new 
construction,  renovation  of  existing 
facilities  or  a  combination  thereof. 

The  National  Institute  of  Corrections 
was  founded  in  1974  to  aid  in  the 
development  of  a  more  effective, 
humane,  safe  and  just  correctional 
system.  It  serves  the  field  of  corrections 
through  five  legislatively  mandated 
activities:  training,  technical  assistance, 
research  and  evaluation,  policy  and 
standards  formulation  and 
implementation,  and  clearinghouse 
activities. 

During  the  site  selection  process, 
because  of  the  large  number  (3,000)  of 
participants  who  will  use  air 
transportation  to  attend  training 
seminars,  great  weight  will  be  given  to 
those  jurisdictions  within  the  48 
contiguous  states  which  are  within  a 
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reasonable  commuting  distance  of  a 
large  or  medium  airport  hub,  as 
ofTicially  classified  by  the  Federal 
Aviation  Administration  as  of 
September  1984.  A  list  of  large  and 
medium  hubs  is  included  as  part  of  this 
formal  announcement. 

The  site  should  provide  for  a  campus- 
like environment  conducive  to  learning, 
with  a  buffer  zone  which  provides 
sufficient  protection  against  surrounding 
distractions.  The  size  of  the  site  should 
be  approximately  30  acres. 

The  facilities  must  be  dedicated  to  the 
exclusive  use  of  the  Institute.  Facilities 
needed  include  at  a  minimum  the 
following:  a  residential  center  of  150 
single  sleeping  rooms  with  private  bath; 
a  large  multi-purpose/auditorium  area  to 
accommodate  at  least  250  individuals;  at 
least  six  principal  meeting  rooms  each 
to  accommodate  30  individuals;  at  least 
18  break-out  rooms  each  to 
accommodate  10  individuals;  food 
service  with  the  capability  of  providing 
for  at  least  250  people;  library  facilities; 
and  office  space  for  at  least  100  sta^, 
including  support  functions.  Recreation 
facilities  must  be  available  but  may  be 
shared  with  other  organizations. 
Adequate  parking  space  must  be 
provided  adjacent  to  the  site.  Specific 
space  criteria  will  be  further  developed 
and  made  available  during  the  third 
phase  of  the  selection  process. 

The  site  selection  process  will  consist 
of  three  phases.  Phase  I  is  this  formal 
announcement  to  the  field,  which  tells 
interested  parties  that  the  Institute  is 
officially  embarking  on  the  search  for  a 
permanent  site  for  its  Training 
Academy.  Jail  Center  and  Library/ 
Information  Center.  This  announcement 
also  contains  minimumi  selection  criteria 
that  interested  parties  must  use  to 
determine  whether  or  not  they  wish  to 
proceed  further  into  the  selection 
process. 

Those  responding  to  the  Formal 
Announcement  during  Phase  I  will  be 
placed  on  a  mailing  list  and  receive 
information  regarding  Phase  II,  the 
concept  paper  phase  of  the  selection 
process.  The  aim  of  Phase  II  is  to  review 
and  evaluate  concept  papers  submitted 
to  the  Institute  by  jurisdictions  against 
specific  criteria  that  will  be  set  forth  in 
the  concept  paper  announcement.  A 
limited  number  of  jurisdictions  will  be 
selected  during  Phase  II  and  will  be 
asked  to  submit  formal  proposals  as 
part  of  Phase  III.  While  Phases  I  and  II 
seek  to  determine  which  jurisdictions 
most  closely  meet  transportation, 
economic  and  other  selection 
requirements.  Phase  III  will  review 
specific  sites  as  well  as  the  capability  of 
jurisdictions  to  meet  the  Institute's  site 
requirements. 


To  ensure  an  efficient  and  equitable 
screening  and  selection  process,  the 
Institute  will  work  with  state,  regional 
and  municipal  Offices  of  Economic 
Development  to  locate  the  most  suitable 
location  of  the  National  Institute  of 
Corrections  Complex.  Individuals, 
agencies  and  organizations  who  may 
have  a  specific  site  available  they  would 
like  to  have  the  Institute  consider,  will 
be  encouraged  to  work  with  their 
respective  Offices  of  Economic 
Development. 

To  request  the  concept  paper  criteria, 
individuals,  organizations  and  state  or 
regional  Offices  of  Economic 
■  Development  should  contact  by  letter 
Aaron  Brown,  Planning  Project  Director. 
National  Institute  of  Corrections,  320 
First  Street,  N.W.,  Room  200, 
Washington,  D.C.  20534,  (202)  724-3110. 
Letters  of  interest  must  be  received  at 
the  above  address  no  later  than  the 
close  of  the  business  day,  January  31. 
1985.  The  concept  paper  criteria 
packages  will  be  mailed  to  those 
respondents  after  February  15, 1985. 

No  proposals,  literature,  etc.  on 
specific  sites  will  be  considered  at  this 
time. 

Enclosure 
Aaron  Brown, 
Project  Director. 

Federal  Aviation  Administration— Large 
AND  Medium  Airport  Hubs— September 
1984 


Federal  Aviation  Administration— I^rge 
AND  Medium  Airport  Hubs— September 
1984— Continued 


Rank 

City/Stat* 

1 

Chicago  IMinoia 

Chicago-O'Hare  Intl. 

2 

Atlanta.  Georoia 

William  B  Hartsfiek)  Intl. 

3 

4 
S 

g 

\jx  Angeles,  CaMomia 

New  Yorti.  New  Vofk 

Dallas-Fort  Worth.  Texas... 

Los  Angeles  Intl. 
John  F.  Kennedy  Intl. 
Dallas-Fort  Worth  Ind. 
Stapleton  Intl. 

7 
8 

9 

San  Francisco,  CaMoma .. 

New  York.  New  York 

Miami  Flonda 

San  Francisco  Intl. 
La  Guardia 
Miami  Intl. 

to 

11 

12 

Boston.  Massachusetts 

pMwstk,  Now  aWCSOy  •••— — 
St  Louis.  Misaoun 

General  Edwanj  Logan 

Ind. 
Newark  Intl. 
Umbert-St  Louis  Intl. 

13 

Washinoton  DC 

Washington  National 

14 

Houston  Intercontinental 

15 
16 
17 

Mtnnoapohs.  Minnesota. 

pjttstxjrgh.  Pennsytvgnia.... 
Saattia  Wash«naton    

Minneapolis-St  Paul 
Greater  Pittsburgh  Intl. 
Henry  M.  Jackson  Intl. 

10 

Detroit.  Michiaan 

Detroit  Metropolitan 

19 

Mc  Carran  Intl. 

20 

Phoern  Sky  Hartxx  Intl. 

21 
22 

Philadelphia. 

Philadelphta  Intl. 
Tampa  Intl. 

23 

Orlando  Flooda       

Orlando  InU. 

24 

25 
26 

Charkme.  North  Carolina... 

San  Diego,  CaWomia 

Salt  Lake  City  Utah 

Chartotte/Douglas  Intt. 
San  Diego  Intl. 
Salt  Uke  City  Intl. 

27 
26 
29 

New  Orleans,  Louisiana 

Fort  Laodefdala.  Fhxida 

New  Orleans  Intl. 

Ft  1  aiiderdale-Hollywood 

Cleveland-Hopkins  Intl. 

30 

Dallas-Love  Fiekl 

31 

William  R.  Hobt>y 

32 

Baltimore-Washington 

33 
34 
35 

Kansas  City.  Missouri 

Intl. 
Memphis  Intl. 
Kansas  City  InU. 
Portland  Ind. 

36 

San  Antonio  Ind. 

37 

Covmglon/Oncinnati, 
Kentucky. 

Greater  Cincinnati  Ind. 

Bank 

City/SlaM 

Airport  Name 

38 

39 

40 

West  Palm  Beach. 

Fkxxla. 
Buftato,  New  York....- 

Palm  Beach  Ind. 

Breater  Butlak)  InU. 
San  Jose  Muniople 

41 
42 

Albuquenyje,  New 
Mexico. 

Albuquerque  ind 
Port  Columbus  InU. 

43 

Windsor  Locks. 
Connecticut 

Bradley  Ind. 
Metropolitan  Oakland 

45 
46 

Milwaukee.  Wisconsin 

Indianaoolis  Indiana 

General  Mitchell  FieW 
Indianapolis  Ind 

47 

fleston  Virginia 

Dulles  Ind 

46 

Nortolk  Virainia    

Nortolk  Intt. 

49 

Burbank-Glendaie- 

50 

Reno  Nevada           

Pasadena 

51 
52 

53 
54 

Santa  Ana.  Califomia. 

Oklahoma  City. 

Oklahoma. 
Sacramento.  CaMomia 

John  Wayne  Airport 
Win  Rogers  WorkJ 

Sacramento  Metropolitan 
Tulsa  Ind. 

55 

James  M.  Cox-Oayton 

56 

Austin  Texas         

Ind. 
Robert  Mueller  Munciple 

57 

56 

59 

60 

Nashville.  Tennessee 

Raleigh-Druham.  North 
Carolina. 

Nashville  Metropolian 
Raleigh- Durtiam 

Jacksonville  Ind. 

61 

Syracuse  New  York 

Syracuse  Hancock  Ind. 

62 

El  Pasco  Ind. 

63 

Tucson  Arizona           

54 

Eppley  Airtiekl 

65 

LoLusvilte  Kentucky 

Standiford  Field 

66 

Rochester,  New  York 

Rochester-Monroe 
County 

Aaron  Brown. 

Project  Director. 

[PR  Doc.  85-70  Filed  1-4-85;  8:45  am] 

BILUNG  CODE  4410-OS-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

Artists  In  Education  Advisory  Panel 
(Artists  Residency  Grants);  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Conunittee  Act  (Pub. 
L.  92-463).  notice  is  hereby  given  that  a 
meeting  of  the  Artists  in  Education 
Advisory  Panel  (Artists  Residency 
Grants)  to  the  National  Council  on  the 
Arts  will  be  held  on  January  16. 1984 
from  8:30  am-8:30  pm,  January  17, 1984. 
from  8:30  am-6:30  pm,  and  January  18, 
1985  from  9:00  am-5:00  pm  in  Room  MO- 
9,  of  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Ave.,  NW..  Washington. 
D.C.  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topic  for  discussion  will  be  application 
review  and  policy. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
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Endowment  for  the  Arts.  Washington. 
D.C.  20506.  or  call  (202)  682-5433. 
Gary  O.  Larson. 

Acting  Director.  Office  of  Council  fr  Panel 
Operations.  .National  Endowment  for  the  Arts. 
jFR  Doc.  S5-335  Filed  1-4-flS;  8:45  am| 

MJJNQCOOC  7S37-«1-II 


Design  Arts  Advisory  Panel  (Design 
Communication  Section);  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  notice  is  hereby  given  that  a 
meeting  of  the  Design  Arts  Advisory 
Panel  (Design  Communication  Section) 
to  the  National  Council  on  the  Arts  will 
be  held  on  Janaury  25-26. 1985  from  9K)0 
am-5:30  pm  in  Room  730  of  the  Nancy 
Hanks  Center.  1100  Pennsylvania  Ave.. 
NW..  Washington.  D.C.  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Mumanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980.  these  sessions  wil 
closed  to  the  public  pursuant  to 
subsections  (c)  (4),  (6)  and  9(b)  of 
section  552b  of  Title  5.  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington. 
DC.  20506.  or  call  (202)  682-5433. 
Gar>-  O.  Larsoo. 

Acting  Director.  Office  of  Council  &  Panel 
Operations.  National  Endowment  for  the  Arts. 
|FR  Doc.  85-332  Filed  1-4-85;  8:45  am) 


be 


■iUJMa  COOC  7S37-01-1I 


Design  Arts  Advisory  Panel  (Design 
Demonstration  Section);  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  notice  is  hereby  given  that  a 
meeting  of  the  Design  Arts  Advisory 
Panel  (E)esign  Demonstration  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  January  23-24. 1985  from  9:00 
am-5:30  pm  in  Room  730  of  the  Nancy 
Flanks  Center.  1100  Pennsylvania  Ave., 
NW.  Washington,  D.C.  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
Hnancial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 


Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4).  (6)  and  9(b)  of  section 
552b  of  Title  5.  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC.  20506.  or  call  (202)  682-5433. 
Gary  O.  Laraon. 

Acting  Director.  Officer  of  Council  &  Panel 
Operations.  National  Endowment  for  the  ,4r/.v. 
|FR  Doc.  85-333  Filed  1-4-85:  8:45  am] 

WUJNG  COM  7S37-01-M 


Office  For  Partnership  Advisory  Panel 
(State  Programs  Section);  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  notice  is  hereby  given  that  a 
meeting  of  the  Office  for  Partnership 
Advisory  Panel  (State  Programs  Section) 
to  the  National  Council  on  the  Arts  will 
be  held  on  January  23-24. 1985  from  9:00 
am-5:00  pm  and  on  January  25. 1985 
from  9:00  am-4:30  pm  in  Room  730  of  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Ave..  NW.  Washington.  D.C.  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  January  23, 1985  from 
9:00-11:00  am,  January  24, 1985  from 
9:00-10:30  am  and  from  2:00-5:00  pm. 
and  January  25, 1985  from  2:00-4:30  pm 
to  discuss  orientation,  application 
discussion,  and  policy  discussion. 

The  remaining  sessions  of  this 
meeting  on  January  23, 1985  from  11.00 
am-5:00  pm,  January  24. 1985  from  10:30 
am-12:30  pm.  and  January  25. 1985  from 
9:00  am-12:30  pm  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants,  in  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  9(b)  of  section 
552b  of  Title  5,  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer.  National 


Endowment  for  the  Arts.  Washington, 
D.C.  20506.  or  call  (202)  682-5433. 
Gar>'  O.  LarsoB. 

Acting  Director.  Officer  of  Council  P' Panel 
Operations.  National  Endowment  for  the  Arts. 
jFR  Doc.  85-334  Filed  1-4-85:  8:45  am] 

BtLLING  COOC  7537-01-M 


NUCI^AR  REGUU^TORY 
COMMISSION 

(Docket  No.  70-29971 

Finding  of  No  Significant  Impact  From 
issuance  of  Special  Nuclear  Material 
License  No.  SNM-1939  to  Carolina 
Power  and  Light  Company,  Shearon 
Harris  Nuclear  Power  Plant,  Raleigh, 
NC 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  Special 
Nuclear  Material  License  No.  SNM-1939 
to  permit  the  receipt,  possession  and 
storage  of  unirradiated  nuclear  fuel 
assemblies  at  the  Shearon  Harris 
Nuclear  Power  Plant  (SHNNP)  near 
Raleigh.  North  Carolina.  The 
unirradiated  fuel  assemblies  will  be  for 
eventual  use  in  the  SHNPP  Unit  1.  once 
its  operating  license  is  issued.    , 

The  Commission's  Division  of  Fuel 
Cycle  and  Material  Safety  has  prepared 
an  Environmental  Assessment  related  to 
the  issuance  of  Special  Nuclear  Material 
License  No.  SNM-1939.  On  the  basis  of 
this  assessment,  the  Commission  has 
concluded  that  the  environmental 
impact  created  by  the  proposed 
hcensing  action  would  not  be  significant 
and  does  not  warrant  the  preparation  of 
an  Environmental  Impact  Statement. 
Accordingly,  it  has  been  determined  that 
a  Finding  of  No  Significant  Impact  is 
appropriate.  The  Environmental 
Assessment  is  available  for  public 
inspection  and  copying  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  D.C. 
Copies  of  the  Environmental 
Assessment  may  be  obtained  by  calling 
(301)  427-4510  or  by  writing  to  the 
Uranium  Fuel  Licensing  Branch,  Division 
of  Fuel  Cycle  and  Material  Safety.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555. 

Dated  at  Silvei  Spring.  Maryland,  this  28th 
dHy  of  December.  1984. 
For  the  Nuclear  Regulatory  Commission. 

W.  T.  Crow. 

Section  Leader,  Uranium  Process  Licensing 
Section.  Uranium  Fuel  Licensing  Branch. 
Division  of  Fuel  Cycle  and  Material  Safety. 
|FR  Doc.  85-419  Filed  1-4-85, ,8:45  am] 
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(Dockets  Nos.  50-269, 50-270  and  50-287] 

Duke  Power  Co.  (Oconee  Nuclear 
Station,  Units  Nos.  1, 2  and  3); 
Exemption  j 

I  I 

The  Duke  Power  Company  (the 
licensee),  is  the  holder  of  Facility 
Operating  Licenses  Nos.  DPR-38.  DPR- 
47.  and  DPR-55  which  authorize  the 
operation  of  the  Oconee  Nuclear 
Station,  Units  Nos.  1,  2  and  3  (the 
facilities)  at  reactor  power  levels  not  in 
excess  of  2568  megawatts  thermal  (rated 
power)  for  each  unit.  The  facilities  are 
Babcock  &  Wilcox  (BAW)  designed 
pressurized  water  reactors  (PWR's) 
located  at  the  licensee's  site  in  Oconee 
County,  South  Carolina. 

The  licenses  are  subject  to  all  rules, 
regulations  and  orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 


iPrc 


II 

10  CFR  50.48.  "Fine  Protection",  and 
Appendix  R  to  10  CFR  Part  50,  "Fire 
Protection  Program  for  Nuclear  Power 
Facilities  Operating  Prior  to  January  1, 
1979",  set  forth  certain  specific  fire 
protection  features  required  to  satisfy 
the  General  Design  Criterion  related  to 
fire  protection  (Criterion  3.  Appendix  A 
to  10  CFR  Part  50). 

Section  III.J  of  Appendix  R  states  that, 
"Emergency  lighting  units  with  at  least 
an  eight-hour  battery  power  supply  shall 
be  provided  in  all  areas  needed  for 
operation  of  safe  shutdown  equipment 
and  in  access  and  egress  routes 
thereto." 


Ill 

By  letter  dated  October  24, 1983  as 
supplemented  on  August  8, 1984,  the 
licensee  requested  an  exemption  from 
Section  III.J  for  eight-hour  battery 
powered  emergency  lighting  for  the  yard 
access  route  outside  the  auxiliary 
building  and  the  standby  shutdown 
facility  (SSF)  at  the  Oconee  Nuclear 
Station. 

The  SSF  is  a  structure  separated  from 
those  other  areas  of  the  plant  which 
contain  equipment  normally  used  for 
safe  shutdown.  The  emergency 
shutdown  equipment  and  controls 
located  in  the  SSF  will  be  used  to 
maintain  the  plant  in  a  safe  shutdown 
condition  if  a  fire  damages  normal  plant 
controls  or  shutdown  equipment.  In  the 
event  of  a  fire  necessitating  use  of  the 
SSF,  the  plant  operators  would  leave  the 
main  control  room,  pass  through  the 
auxiliary  building  and  across  the  yard  to 
the  SSF. 

In  a  letter  dated  August  8, 1984,  the 
licensee  states  that  he  met  his 


commitment  to  install  by  May  1, 1984, 
eight-hour  battery  backed  emergency 
lighting  in  the  control  room  for  each  unit. 
Additionally,  the  licensee  has 
committed  to  install  eight-hour  battery 
backed  emergency  lighting  in  the 
stairwells  and  corridors  from  each  unit's 
control  room  to  an  outside  door  of  the 
auxiliary  building. 

Illumination  for  the  yard  area 
between  the  auxiliary  building  and  the 
SSF  is  provided  by  security  lighting.  The 
security  lighting  can  be  powered  from 
onsite  sources  in  the  event  of  a  loss  of 
offsite  power.  To  ensure  safe  operator 
access  to  the  SSF,  the  licensee  has 
committed  to  provide  battery-powered 
hand  lanterns  for  operator  usage. 

Lighting  for  the  SSF  itself  is  provided 
by  an  AC  lighting  system  and  a  backup 
DC  system  which  is  powered  from 
batteries  located  in  the  SSF.  The  DC 
lighting  system  has  a  90  minute  capacity 
without  recharge.  The  DC  lighting 
system  actuates  on  loss  of  AC  power. 
Additionally,  the  SSF  houses  an 
auxiliary  diesel  generator  which 
provides  the  emergency  power  for  plant 
shutdown  from  the  SSF.  This  auxiliary 
diesel  generator  is  capable  of  providing 
continuous  charging  to  the  DC  batteries 
of  the  SSF. 

Since  the  SSF  is  provided  with  an 
independent  lighting  system  with  the 
capability  of  continuous  lighting  in 
excess  of  the  eight-hour  battery 
requirement,  we  conclude  that  the 
exemption  from  the  battery-powered 
emergency  lighting  requirement  of 
Section  UI.J  of  Appendix  R  to  10  CFR 
Part  50  for  the  SSF  is  justified.  Since  the 
lighting  provided  outside  the  auxiliary 
building  which  is  backed  by  the  hand 
lanterns  is  adequate  to  ensure  safe 
operator  access  to  the  SSF,  we  conclude 
that  the  exemption  from  the  eight-hour 
battery  powered  emergency  lighting 
requirement  of  Section  III.J  of  Appendix 
R  to  10  CFR  Part  50  for  the  yard  access 
route  outside  the  auxiliary  building  is 
also  justified.  Therefore,  we  conclude 
that  the  Appendix  R,  Section  III.J, 
exemption  for  Oconee  Units  1,  2  and  3 
should  be  granted. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a],  the  exemption  requested  by  the 
licensee's  letter  of  October  24, 1983  as 
supplemented  on  August  8, 1984,  is 
authorized  by  law,  will  not  endanger  life 
or  property  or  the  common  defense  and 
security,  and  is  otherwise  in  the  public 
interest,  The  Commission  hereby  grants 
to  the  hcensee  an  exemption  from  the 
requirements  of  Appendix  R  (Section 
III.J)  on  emergency  lighting. 


Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
issuance  of  the  exemption  will  have  no 
significant  impact  on  the  environment 
(49  FR  48625). 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Bethesda,  Maryland,  this  27th  day 
of  December  1984. 

For  the  Nuclear  Regulatory  Commission. 
Dan«U  G.  Eisenhut. 
Director,  Division  of  Licensing. 
[PR  Doc.  85-422  Filed  l-4-fl5:  8:45  am] 

•ILUNG  CODE  7S90-01-M 


[Docket  No.  72-1] 

General  Electric  Co.;  Issuance  of 
Amendment  to  Materials  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  3  to  Materials 
License  No.  SNM-2500  held  by  the 
General  Electric  Company  for  the 
receipt  and  storage  of  spent  fuel  at  the 
General  Electric  Morris  Operation, 
located  in  Grundy  Coimty.  Illinois.  The 
amendment  is  effective  as  of  the  date  of 
issuance. 

The  amendment  is  in  response  to  the 
licensee's  application  of  May  10. 1984 
submitting  revisions  to  the  Consolidated 
Safety  Analysis  Report  (CSAR)  for  the 
Morris  Operation  (NEDO-21326D)  and  a 
revision  of  the  Quality  Assurance  Plan 
(NEDO-20776.  Revision  8).  These 
revisions  of  the  CSAR  and  the  Quality 
Assurance  Plan  are  administrative, 
organizational  and  procedural  in  nature 
and  do  not  involve  any  changes  in  the 
scope  or  type  of  operation  presently 
authorized  by  the  license. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  1,  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  the  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  the  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that,  pursuant  to  10  CFR 
51.22(c)(ll),  an  environmental 
assessment  need  not  be  prepared  in 
connection  with  issuance  of  the 
amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  May  10, 1984,  as 
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supplementpd  by  the  licensee's  letter  of 
July  24. 1984,  and  (2)  Amendment  No.  3 
to  License  No.  SN'M-2500.  transmitted 
by  the  Commission's  letter  to  the 
licensee  dated  December  31. 1964.  All  of 
these  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW.. 
Washington.  D.C..  and  at  the  Morris 
Public  Library.  604  Liberty  Street. 
Morris.  Illinois  60451. 

Dated  at  Silver  Spring.  Miir>  land,  this  31M 
day  of  December  19&4. 

For  the  Nuclear  Regulatory  Commission. 
Leland  C  Roufls. 

Chief.  Adicnced  Fuel  and  Spent  FufI 
Licensing  Branch.  Division  of  Fuel  Cyik- and 
Material  Safety. 
\m  Doc.  8S-420  Filed  l-«-«S:  8:45  am| 


IDockal  No.  8TN  S0-52t] 

Palo  Verde  Nuclear  Genei^nng 
Station,  Unit  1.  Arizona  Public  Service 
ComfMny,  et  aL;  lsauanc«  of  Facility 
Operating  License 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission),  has  issued  Facility 
Operating  License  .No.  NTF-34,  (License) 
to  Arizona  Public  Ser\'ice  Company.  Salt 
River  Project  Agricultural  Improvement 
and  Power,  District,  El  Paso  Electric 
Company.  Southern  California  Edison 
Company.  Public  Service  Company  of 
New  Mexico.  Los  Angeles  Department 
of  Water  and  Power,  and  Southern 
California  Public  Power  Authority.  This 
License  authorizes  operation  of  the  Palo 
Verde  Nuclear  Generating  Station.  Unit 
1  (facility)  at  reactor  core  power  levels 
not  in  excess  of  3,800  megawatts 
thermal  in  accordance  with  the 
provisions  of  the  License,  the  Technical 
Specifications  and  the  En\ironmental 
Protection  Plan.  However,  the  License 
contains  a  condition  currently  limiting 
operation  to  five  percent  of  full  power 
(190  megawatts  thermal).  Authorization 
to  operate  at  greater  than  five  percent 
power  will  require  specific  Commission 
approval. 

Palo  Verde  Nuclear  Generating 
Station.  Unit  1  is  a  pressurized  water 
reactor  which  utilizes  a  CESSAR 
standard  plant  design  and  is  located  at 
the  licensees'  site  in  Maricopa  County. 
Arizona  approximately  36  miles  west  of 
the  city  of  Phoenix.  The  License  is 
effective  as  of  the  date  of  issuance  and 
shall  expire  at  midnight  on  December  31. 
2024. 

The  application  for  the  license 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 


Commission's  regulations.  The 
Commission  has  made  appropriate 
Tmdings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
Chapter  L  which  are  set  forth  in  the 
License.  Prior  public  notice  of  the 
overall  action  involving  the  proposed 
issuance  of  an  operating  license  was 
published  in  the  Federal  Register  on  July 
11. 1980  (45  FR  46941)  as  clarified  in  a 
notice  published  July  25. 1980  (45  FR 
49732).  The  issuance  of  the  operating 
license  was  approved  by  the  A'omic 
Safety  and  Licensing  Board  irvits  Initial 
Decision,  dated  December  30, 1982. 

The  Commission  has  determined  that 
the  issuance  of  this  license  will  not 
result  in  any  environmental  impacts 
other  than  those  evaluated  in  the  Final 
Environmental  Statement  since  the 
activity  authorized  by  the  license  is 
encompassed  by  the  overall  action 
evaluated  in  the  Final  Environmental 
Statement. 

For  further  details  with  respect  to  this 
action,  see  (1)  Facility  Operating  License 
No.  NPF-34.  with  Technical 
SpeciHcations  (.XL'REG-llll)  and 
Environmental  Protection  Plan:  (2)  the 
report  of  the  Advisory  Committee  on 
Reactor  Safeguards  dated  December  15. 
1981:  (3)  the  Commission's  Safety 
Evaluation  Report  on  Palo  Verde  dated 
November  1981:  Supplement  Nos.  1 
through  7.  dated  February  1982.  May 
1982.  September  1982.  March  1983. 
November  1983,  October  1984,  and 
December  1984,  respectively;  (4)  the 
Commission's  related  Safety  Evaluation 
Report  on  CESSAR  dated  November 
1981:  Supplement  No.  1  dated  March 
1983:  Supplement  No.  2  dated  September 
1983:  (5)  the  Final  Safety  Analysi» 
Reports  and  amendments  theiefo:  (6)  the 
Environmental  Report  and  supplements 
thereto:  (7)  the  Draft  Environmental 
Statement  dated  October  1981:  and  (8) 
the  Final  Envtommental  Statement 
dated  March  1982. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street. 
NW..  Washington.  D.C.,  and  the  Phoenix 
Public  Library,  Business,  Science  and 
Technology  Department.  12  East 
McDowell  Road.  Phoenix,  Arizona 
85004.  A  copy  of  Facility  Operating 
License  No.  NPF-34  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555.  Attention: 
Director,  Division  of  Licensing.  Copies  of 
the  Safety  Evaluation  Report  and  its 
Supplements  1  thorough  7  (NUREC- 
0857)  and  the  Final  Environmental 
Statement  (NUREG-0841)  may  be 
purchased  at  current  rates  ht>m  the 
National  Technical  Information  Service. 
Department  of  Conunerce.  5285  Port 


Royal  Road.  Springfield.  Virginia  22161. 
and  through  the  NRC  GPO  sales 
program  by  wTiling  the  U.S.  Nuclear 
Regulatory  Commission,  Attention: 
Sales  Manager,  Washington.  D.C.  205.S5. 
GPO  deposit  account  holders  can  call 
301-492-9530. 

Dated  at  Bcthesda,  Maryland,  the  31st  day 
uf  December  1984. 

For  the  Nuclear  Regulatory  Commi.ssion 
Georgfl  W.  Knighlon. 
Chief.  Licensinf:  Branch  No.  X  Division  of 
Licensing. 
|FR  Doc.  85-421  Filed  1-4-8S:  a-45  am) 
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I  Docket  No«.  SO-3S7  and  S0-3M1 

Pennsylvania  Power  and  Light  C04 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

'i'he  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-14 
and  NPF-22.  issued  to  Pennsylvania 
Power  and  Light  Company  for  the 
operation  of  the  Susquehanna  Steam 
Electric  Station.  Units  1  and  2  located  in 
Luzerne  County,  Pennsylvania. 

In  accordance  with  the  licensee's 
application  for  amendment  dated 
December  6, 1984.  the  proposed  change 
would  revise  SSES  Unit  1  and  2 
technical  specifications  to  avoid  forced 
shutdown  of  Unit  2  during  the  Unit  1 
refueling  outage.  SSES  Unit  2  currently 
depends  on  certain  SSES  Unit  1 125-volt 
batteries  to  support  loads  common  to 
both  units.  As  a  result.  Unit  1  batteries 
are  listed  in  Unit  2  Limiting  Conditions 
for  Operating  (LCOs)  on  the  DC  system. 
As  the  Unit  1  and  Unit  2  Technical 
Specifications  are  now  written 
whenever  the  Unit  1 125-volt  batteries 
are  unavailable  Unit  1  and  Unit  2  must 
shutdown  after  a  short  time  period  if  the 
125-volt  power  sources  are  not  restored. 

During  the  Unit  1  refueling  outage 
(presently  scheduled  for  February  1985) 
the  Unit  1  batteries  must  undergo 
battery  load  profile  testing.  The  battery 
tests  are  scheduled  to  be  performed 
within  the  first  week  of  the  refueling 
outage.  This  battery  load  profile  testing 
results  in  the  unavailability  of  Unit  1 
125-volt  batteries  forcing  Unit  2  to 
shutdown  during  the  aforementioned 
testing.  The  licensee  is  proposing  to 
modify  the  125-volt  DC  system  in  order 
to  provide  an  alternative  means  of 
supplying  common  loads.  This  proposal 
includes  providing  a  common  load 
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transfer  scheme  which  will  allow 
common  loads  to  be  powered  from  a 
125-voh  DC  source  on  either  unit 
through  the  use  of  manual  transfer 
switches.  It  should  be  noted  that  during 
normal  operations  of  Unit  1  and  2  this 
proposed  amendment  only  allows  Unit  2 
to  remain  operating  upon  loss  of  the 
Unit  1 125-volt  DC  power  source. 
Provisions  have  been  made  in  the 
proposed  technical  specification 
changes  to  provide  for  implementation 
of  the  common  load  transfer.  Plant 
modifications  will  provide  the  hardware 
capability  to  feed  the  common  loads 
from  the  Unit  1  and  Unit  2  DC  sources 

The  Unit  1  Technical  Specification 
changes  reflect  the  addition  of  several 
action  statements  to  instruct  the 
operator  to  transfer  common  loads  to 
the  Unit  2  DC  source  upon  loss  of  Unit  1 
DC  source.  Additionally  Unit  1  technical 
specifications  make  provisions  for  the 
loss  of  the  Unit  2  DC  source  sebsequent 
to  the  loss  of  Unit  1  DC  Bource.  The  Unit 
2  Technical  Specification  changes  reflect 
the  addition  of  action  statements  to 
instruct  the  operator  to  transfer  loads 
back  to  the  Unit  1  DC  source  when  the 
Unit  1  DC  source  is  again  operable. 
Provisions  have  also  been  made  in  the 
Unit  2  technical  specifications  for  the 
loss  of  Unit  2  DC  source  when 
supporting  common  loads.  The  changes 
proposed  allow  increased  operational 
flexability  in  addition  to  adding  a 
redundent  feature,  being  the  alternative 
means  of  providing  125-volt  DC  power 
source. 

Before  issuance  of  th«  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facilities  in 
accordance  with  the  proposed 
amendments  would  not  (l)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  licensee  in  his  letter  of  December  6. 
1984  stated  that:  (1)  The  proposed 
changes  do  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  for  the  following  reasons:  (a) 
Each  unit  has  four  indqjendent  125-volt 


DC  power  sources.  The  FSAR  analysis 
shows  that  a  unit  can  be  safely  shut 
down  with  any  one  125-VDlt  DC  power 
source  disabled  (Section  8.3).  (b)  Based 
on  the  revised  design,  one  125-volt  DC 
source  would  fail  due  to  a  fault  in  a  Unit 
1  tag  along  load  if  both  upstream 
protective  dexices  (fuse  and  distribution 
panel  breaker)  failed.  The  more  likely 
result  of  a  fault  on  a  Unit  1  tag  along 
load  would  be  loss  of  an  individual 
circuit.  Therefore,  the  most  probable 
failure  is  less  severe  than  the  loss  of  an 
entire  power  source,  which  has  been 
previously  evaluated,  (c)  Finally,  the 
Unit  2  batteries  have  been  analyzed  and 
do  have  sufficient  stored  energy  to 
operate  all  necessary  loads  for  the 
design  basis  interval  of  four  hours,  after 
loss  of  AC  power  and  assuming  the  loss 
of  the  battery  charger.  (2)  The  proposed 
changes  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated.  As 
stated  above,  the  probable  failure  as  a 
result  of  the  revised  design  is  within  the 
bounds  of  die  previous  FSAR  analysis, 
and  batterj'  capacity  is  sufficient  to 
meet  design  commitments.  Therefore,  no 
new  or  different  kinds  of  accidents 
would  be  created.  (3)  The  proposed 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety.  Based 
on  the  existance  of  sufficient  battery 
capacity,  the  increased  reliability  of 
Unit  1  due  to  continuity  of  power,  and 
the  fact  that  the  worst  case  failure  due 
to  the  new  design  is  consistent  with 
previous  analysis,  the  existing  margin  of 
safety  has  not  been  reduced. 

The  staff  agrees  with  the  licensee's 
evaluation  in  this  regard,  and 
accordingly,  the  NRC  staff  proposes  to 
find  the  amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commision, 
Washington.  D.C  20555.  Attn:  Docketing 
and  Service  Branch. 

B/February  6. 1985.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issu€ince  of  the  amendment  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 


hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particidar  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  nmst  include  a  list  of 
the  contentions  which  are  .sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with  resonable 
specificity.  Contentions  shall  be  limited 
to  matters  within  the  scope  of  the 
amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
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present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  fmal 
determination  on  the  issue  of  no 
signiHcant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action. 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC.  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW.. 
Washington,  D.C.,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  A.  Schwencer:  petitioner's 
name  and  telephone  number:  date 
petition  was  mailed:  plant  name:  and 
publication  date  and  page  number  of 
this  Federal  Register  Notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 


D.C.  20555.  and  to  Jay  Silberg,  Esquire, 
Shaw,  Pittman,  Potts,  and  Trowbridge, 
1800  M  Street.  NW..  Washington,  D.C. 
20036. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  The  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(i>-{v)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street.  NW.. 
Washington.  D.C.  and  at  the  Osterhout 
Free  Library,  Reference  Department,  71 
South  Franklin  Street.  Wilkes-Barre, 
Pennsylvania  18701. 

Dated  at  Bethesda.  Maryland,  this  2nd  day 
of  )anuary  1985. 

For  the  Nuclear  Regulatory  Commission. 

A.  Schwencer. 

Chief.  Licensing  Branch  «Z  Division  of 
Licensing. 

(PR  Doc.  85-423  Filed  1-4-85:  8:45  am) 

nUJNG  CODE  75W41-M 


PEACE  CORPS 

Notification  of  Extension  Request  of 
Peace  Corps  Candidate  Selection 
inventory 

summary:  The  information  collection 
inventory  described  below  has  been    ^ 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review,  as 
required  by  the  Paperwork  Reduction 
Act.  The  Peace  Corps  solicited  public 
comment  on  the  subject  inventory  by 
publishing  a  notice  of  proposed  action  in 
the  Federal  Register,  Volume  48, 
Number  75,  April  18. 1983.  No  comments 
were  received  and  the  form  was 
approved  through  December  31, 1983. 
The  Peace  Corps  is  now  requesting  that 
the  study  be  incorporated  into  Ihe 
applicant  selection  process  on  an 
experimental  basis. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal  by  name  to  Francine  Picoult. 
OMB  Desk  Officer.  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs. 
Room  3235.  Washington.  D.C.  20503. 


Comments  should  be  received  on  or 
before  (60  days  from  publication  date). 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Haag,  Manager,  Peace  Corps, 
806  Connecticut  Avenue,  NW..  Room  P- 
303,  Washington.  D.C.  20526.  telephone 
(202)  254-5650.  This  is  not  a  toll-free 
number.  For  a  copy  of  the  scale  contact 
Mr.  Haag. 

SUPPLEMENTARY  INFORMATION:  Peace 
Corps  proposes  to  incorporate  a  self- 
administered  paper-and-pencil 
inventory  for  helping  staff  improve  the 
selection  of  Peace  Corps  Volunteers. 
Current  research  with  the  inventory,  the 
Overseas  Assessment  Inventory  (OAI), 
originally  developed  and  validated  to 
screen  naval  and  private  sector 
personnel  for  overseas  assignments,  and 
recently  tested  on  a  sample  number  of 
Peace  Corps  trainees  suggests  the  tool  is 
a  cost  effective  and  systematic  means 
for  measuring  and  predicting  Peace 
Corps  Volunteer  candidates'  cross- 
cultural  adjustment  overseas.  Use  of  this 
inventory  by  the  U.S.  Navy  has  not 
produced  any  evidence  that  it 
discriminates  among  groups  on  the  basis 
of  gender,  race  or  ethnic  background. 
Information  derived  from  the  inventory 
predict  suitability  of  a  Peace  Corps 
Volunteer  candidate  as  he  or  she  goes 
through  Peace  Corps'  Volunteer  Delivery 
System  and  overseas  service. 

All  persons  who  submit  an 
application  to  serve  as  a  Peace  Corps 
Volunteer  will  fill  out  the  inventory.  It  is 
estimated  that  15,000 -(-  people  would  be 
involved  per  annum.  Respondents  will 
be  mailed  and  requested  to  complete  a 
copy  of  the  OAI  along  with  their 
application  to  serve. 

Participants  will  need  to  provide 
personal  identifying  information  in  order 
that  later  status  changes  can  be  tracked 
and  linked  to  OAI  scores.  The  proposed 
information  collection  requirement  is 
described  below. 

List  of  Subjects 

Volunteers,  Information.  Privacy. 

Proposal:  Overseas  Assessment 
Inventory.  PC  Form  1556. 

Office:  Office  of  Marketing, 
Recruitment.  Placement  and  Staging. 

Frequency  of  Submission:  On 
occasion. 

Affected  Public:  Individuals  who  are 
applicants  for  Peace  Corps  Service.  . 

Estimated  Burden  Hours:  7.500  per 
annum. 

This  is  not  a  request  to  which  44 
U.S.C.  3504(h)  applies. 
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This  notice  is  issued  in  Washington. 
D.C.  on  January  2. 1985. 
Kari  Pulley. 

Acting  Associate  Director  for  Management. 
|FR  Doc.  85-418  Filed  l-«-«5  8:45  am] 

B1UJN0  COM  MSI-OI-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Request  for  Approval  Under  the 
Paperwork  Reduction  Act  of  a 
Revision  of  the  information  Collection 
Requirement  Contained  In  29  CFR  Part 
2610  and  PBGC  Form  1  To  Accelerate 
the  Premium  Due  Date  for  Larger 
Plans 

agency:  Pension  Benefit  Guaranty 

Corporation.  ! 

action:  Notice  of  request  for  OMB 

approval. 

SUMMARY:  The  Pension  Benefit 
Guaranty  Corporation  has  requested 
approval  by  the  Office  of  Management 
and  Budget  for  revision  of  the 
information  collection  requirement 
contained  in  29  CFR  Part  2610  and  the 
PBGC  Form  1.  The  revision  would 
change  the  currently  approved 
information  collection  requirement 
(1212-0009)  to  enable  the  collection  of 
information  necessary  to  implement  an 
acceleration  of  the  premium  due  date  for 
larger  plans.  The  affected  plans  would 
be  required  to  pay  premiums  based  on 
an  estimated  participant  count  by  the 
last  day  of  the  second  month  following 
the  close  of  the  prior  plan  year  and  to 
file  a  reconciliation,  if  necessary,  by  the 
last  day  of  the  seventh  month  following 
the  close  of  the  prior  plan  year,  which 
would  continue  to  be  the  premium  due 
date  for  all  other  plans. 

Under  the  requested  information 
collection  requirement,  plans  would  be 
required  to  identify  their  filings  as  an 
original  Tiling  based  on  estimated 
participant  count,  an  original  filing 
based  on  fiital  participant  count,  or  a 
final  or  reconciliation  filing.  Plans 
needing  to  make  a  reconciliation  filing 
would  be  required  to  report  the  amount 
of  premium  previously  paid  to  PBGC  for 
the  applicable  period  and  the  net 
premium  due  PBGC  for  the 
reconciliation  filing.  Reconciliations 
were  required  in  PBGC's  early  years  for 
all  plans  but  were  no  longer  needed 
when  PBGC  changed  the  premium  due 
date  from  30  days  after  the  close  of  the 
prior  plan  year  to  a  later  date  to 
coincide  with  the  filing  of  the  Form  5500 
Annual  Report.  There  would  be  no  other 
substantive  changes  to  the  form. 

If  approved,  the  new  information 
collection  would  be  effective  for  plans 


with  10.000  or  more  participants 
beginning  with  the  plan  year  that  starts 
in  1985,  and  for  plans  with  500  or  more 
participants  beginning  with  the  plan 
year  that  starts  in  1986.  The  effect  of  this 
notice  is  to  advise  the  public  of  PBGC's 
request  for  OMB  approval  of  the 
revision  of  the  information  collection 
requirement  to  enable  the  payment  of 
estimated  and  reconciliation  premiums 
by  larger  plans. 

ADDRESSES:  All  written  comments  (at 
least  three  copies)  should  be  addressed 
to:  Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  the  Pension  Benefit  Guaranty 
Corporation.  3208  New  Executive  Office 
Building,  Washington.  D.C.  20503.  the 
request  for  revision  of  the  information 
collection  requirement  will  be  available 
for  public  inspection  at  the  PBGC 
Communications  and  Public  Affairs 
Department,  Suite  7100,  2020  K  Street, 
NW..  Washington.  D.C.  20006,  between 
the  hours  of  9:00  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 

Renae  R.  Hubbard.  Special  Counsel. 
Corporate  Policy  and  Regulations 
Department,  Code  611,  Pension  Benefit 
Guaranty  Corporation,  2020  K  Street, 
NW..  Washington.  D.C.  20006,  202-254- 
6476  (202-254-8010  for  TTY  and  TDD). 
These  are  not  toll-free  numbers. 
David  M.  Walker, 
Acting  Executive  Director. 
[PR  Doc.  85-441  Filed  1-4-85:  8:45  am] 

WLUNQ  CODE  770»-01-« 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office- of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash,  (202]  272-2142 

Upon  Written  Request  Copy  Available 
from:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs.  Washington.  D.C.  20549 

Extension  of  Approval 

Rule  17Ac2-l  (a)  and  (c);  Form  TA-1 
No.  270-95 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  17Ac2-l  (a)  and  (c)  (CFR 
240.1 7Ac2-l  (a)  and  (c))  and  Form  TA-1 
(17  CFR  249b.l00)  under  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78  et 
seq.].  Rule  17Ac2-l(a)  requires  transfer 
agents  to  apply  for  registration  on  Form 
TA-1.  Rule  17Ac2-l(c)  requires  transfer 
agents  to  correct  information  submitted 


on  Form  TA-1  which  becomes 
inaccurate,  misleading  or  incomplete 
within  twenty-one  days  following  the 
date  on  which  the  information  became 
inaccurate,  misleading  or  incomplete. 
Submit  comments  to  OMB  Desk  Officer 
Ms.  Katie  Lewin.  (202)  395-7231.  Office 
of  Information  and  Regulatory  Affairs. 
Room  3235  NEOB,  Washington,  D.C. 
20503. 

Dated:  December  2&,  1984. 
John  Wheeler. 
Secretary. 
(FR  Doc.  65-372  Filed  1-4-85;  8:45  am) 

BILLING  CODE  M10-01-M 


[Release  Na  21603;  File  No.  SR-BSE-84-8] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  Boston 
Stock  Exchange,  Inc. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78  s(b)(l).  Notice  is  hereby  given 
that  on  November  23. 1984  the  Boston 
Stock  Exchange,  Incorporated  ("BSE") 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  changes  as 
described  in  items  I,  II,  and  III  below, 
which  items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

Self-Regulatory  Organization's 
Statement  on  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  text  of  the  proposed  Rule  change 
amending  Chapter  II,  Section  33  of  the 
Rules  of  the  Board  of  Governors  is  as 

follows: 

(Note.— Brackets  indicate  deletions:  italic;) 
indicate  additions.) 

CHAPTER  U 

Dealings  on  the  Exchange 

Execution  Guarantee 

Sec.  33.  The  Boston  Stock  Exchange 
Execution  Guarantee[d]  (Execution 
System]  shall  be  available  to  each 
member  firm  in  all  issues  traded  through 
the  Intermarket  Trading  System  (ITS)  (in 
the  specialist  system)  registered  to  a 
member  specialist  of  the  Exchange. 

Speciahsts  must  accept  and  guarantee 
execution  on  all  agency  orders  from  100 
up  to  and  including  1,299  shares 
regardless  of  the  size  of  the  order. 

Subject  to  the  requirements  of  the 
short  sale  rule,  all  agency  market  orders 
must  be  filled  on  the  basis  of  the  best 
Consolidated  Quotation  System  bid  or 
better  on  a  sell  order,  or  the  best 
Consolidated  Quotation  System  offer  or 
better  on  a  buy  order. 
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The  provisions  of  this  Section  33  shall 
also  apply  to  agency  orders  in  eligible 
stocks  designated  by  the  Exchange 
received  from  members  of  a  foreign 
exchange  approved  by  the  Board  of 
Governors. 

'  '  *  Interpretations  and  Policies 

.07    Agency  orders  received  from 
members  of  The  Montreal  Exchange 
shall  be  subject  to  the  provisions  of  the 
Execution  Guarantee  Rule. 

(.07]  .08    In  unusual  trading  situations 
or  in  the  event  of  an  equipment  failure  a 
specialist  or  floor  broker  may  seek  relief 
from  the  requirements  of  paragrqaphs 
.01  through 

(.06)  .07    above  from  two  floor 
members  of  the  Market  Performance 
Committee  or  two  floor  officials  or  a 
combination  thereof  [who  would  have 
authority  to  set  execution  prices]. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Cogimission,  the 
self-regulatory  organization  included 
statements  governing  the  puipose  of  and 
basis  for  the  proposed  rule  change  and 
discussed  any  comments  it  refleived  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  and  Statutory 
Basis  for  the  Proposed  Rule  Change 

(1)  The  proposed  Rule  change  is 
designed  to  ensure  that  agency  orders 
transmitted  directly  to  the  Floor  of  the 
BSE  by  members  of  The  Montreal 
Exchange  are  subject  to  the  existing 
provisions  of  the  BSE's  Execution 
Guarantee  Rule.  Such  orders  are  subject 
to  all  other  Rules  of  the  Exchange. 

The  initial  linkage  with  The  Montreal 
Exchange  was  approved  by  the 
Commission  on  November  1. 1984.  The 
second  phase  of  the  linkage  will  expand 
the  list  of  eligible  issues  to  include  U.S.- 
listed  securities  now  traded  through  the 
Intermarket  Trading  System  (ITS). 
Orders  in  most  eligible  stocks  will  be 
transmitted  from  The  Montreal 
Exchange  to  the  BSE  through  The 
Montreal  Exchange  Registered 
Representative  Order  Routing  and 
Execution  System  (the  "MORRE 
System").  The  BSE.  in  consultation  with 
The  Montreal  Exchange,  will  designate 
certain  stocks  as  eligible  for 
transmission  via  the  MORRE  system 
("BSE  eligible  securities").  BSE  eligible 


securities  will  be  included  in  the 
MORRE  library  of  eligible  securities.  It 
is  expected  that  up  to  200  or  more  issues 
will  be  selected  for  inclusion  in  the 
MORRE  system. 

The  MORRE  System  will  accept 
orders  entered  by  members  of  The 
Montreal  Exchange  and  route  these 
orders  in  BSE-eligible  securities  to  the 
BSE  for  execution.  Orders  routed 
through  the  MORRE  System  will  be 
automatically  priced  at  the  best  U.S. 
market  derived  from  the  CQS  composite 
feed. 

The  MORRE  System  is  capable  of 
accepting  market,  limit,  days.  open.  stop, 
odd-lot  and  mixed-lot  orders  and  is 
further  capable  of  recognizing  the 
Execution  Guarantee  parameters  of  the 
BSE 

In  the  initial  period  of  the 
implementation  of  Phase  II,  the  BSE 
expects  to  install  two  MORRE  data 
terminals  on  its  floor.  Orders  will  be 
received  on  the  terminal  printer,  shall 
designate  the  Montreal  member,  the 
stock,  quantity  and  execution  price  in 
U.S.  dollars.  Upon  receipt  the  order  will 
be  called  out  to  the  floor  and  executed 
by  the  registered  specialist  at  the 
MORRE  price  or  better.  All  trades 
executed  will  be  cleared  in  the  same 
manner  as  trades  executed  under  Phase 
I. 

(2)  The  bases  for  the  proposed  Rule 
change  are  Section  6(b)(5)  and  11(b)  of 
the  Securities  Exchange  Act  of  1934,  as 
amended.  The  rule  change  will  enhance 
the  national  market  system  by 
increasing  the  ability  of  Boston 
specialists  to  attract  orderflow  and 
thereby  make  more  competitive  and 
more  liquid  markets  in  securities  in 
which  they  are  registered. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  BSE  perceives  no  burden  on 
competition  by  the  adoption  of  the 
proposed  Rule  change.  The  BSE  believes 
the  proposed  amendment  will  benefit 
investors  and  the  public  by  enhancing 
the  depth  and  liquidity  of  the  markets 
maintained  by  BSE  specialists. 

(C)  Self-Regulatory  Organization  'a 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

Comments  on  the  specific  rule  change 
have  neither  been  solicited  nor  received. 
However,  the  proposed  linkage  with  The 
Montreal  Exchange  was  reviewed  and 
approved  by  floor  members  and 
specialist  members  of  the  BSE  and  by 
the  Board  of  Governors  of  the  BSE. 


///.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  Hnding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission  and  any  person, 
other  than  those  that  may  be  withheld 
from  the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW. 
Washington.  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
January  28. 1985. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

(ohii  Whoeler. 

Secretary. 

December  26. 1964. 

[FR  Doc.  85-373  Filed  1-4-65;  8:45  am) 

MLUtm  cooc  NIO-OI-II 


(Release  No.  34-21S47:  File  Na  SR-USE- 
M-«l  , 

Self-Regulatory  Organizations; 
Proposed  Rule  Ctiange  by  Midwest 
Stock  Exchange,  Inc. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  October  26. 1984.  the  Midwest 
Stock  Exchange.  Incorporated  filed  with 
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the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I.  II.  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Article  VI.  Rule  4  of  the  Rules  of  the 
Midwest  Stock  Exchange,  Incorporated 
is  hereby  amended  as  follows: 

Additions  italicized — (Deletions 
Bracketed] 

Employment  of  Registered  Persons 

Rule  4.  [(a)  No  member  organization 
shall  employ  any  registered 
representative  or  other  person  in  a 
nominal  position  because  of  the 
business  obtained  by  such  person.] 

[(b)]  (a)  No  change  in  text. 

1(c))  (b)  No  change  in  text. 

[(d)]  (c)  No  change  in  text. 

[*  *  *  Interpretations  and  Policies:] 

[.01    The  prohibition  against 
employment  of  persons  in  a  "nominal 
position"  is  intended  to  prevent  "buying 
business"  by  providing  nominal  titles  to 
persons  who  attract  business  merely 
because  of  their  contacts  and  to  foster 
professional  competence  and  reliability 
of  registered  persons  by  requiring  them 
to  service  and  be  responsible  for  the 
conduct  of  the  accounts  for  which  they 
are  compensated.] 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B),  and  (C)  below  of  the 
most  significant  aspects  of  such 
statements. 


(A)  Self-Regulatory  Organization 's 
Statement  on  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Rule  4(a)  and  Interpretations  and 
Policies  .01  of  Article  VI  were  adopted 
as  anti-rebate  provisions  when  fixed 
commission  rates  were  in  effect.  This 
prohibition  is  no  longer  appropriate 
because  fixed  commission  rates  have 
been  abolished.  The  New  York  Stock 


Exchange  and  the  American  Stock 
Exchange  recently  deleted  comparable 
provisions  in  their  rules. 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the 
Securities  Exchange  Act  of  1934,  in  that 
it  eliminates  regulation  not  related  to  the 
purposes  of  the  Act. 

(BJ  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Midwest  Stock  Exchange, 
Incorporated  does  not  believe  that  any 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 

fC)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  have  neither  been  solicited 
nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or  (B)  Institute  proceedings 
to  determine  whether  the  proposed  rule 
change  should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary',  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W.. 
Washington.  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 


above  and  should  be  submitted  by 
January  28. 1985. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
)ohn  Wheeler, 
Secretary. 
December  31, 1984. 
[FR  Doc  85-374  Filed  1-4  85;  8:45  am] 
MIXING  CODE  WIO-OI-H 


[ReieaM  No.  34-21600;  FUe  No.  SR-MSE- 
84-12] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  Midwest 
Stock  Exchange,  Inc. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  December  12, 1984,  the  Midwest 
Stock  Exchange,  Incorporated,  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  contments  on  the  proposed  rule 
change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Attached  to  the  filing  as  Exhibit  A  are 
the  New  Guidelines  for  Specialist 
Assignment  of  Issues. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  new  guidelines  for 
the  posting  and  reallocation  of  stocks 
used  by  the  Committee  on  Specialist 
Assignment  and  Evaluation  is  to  update 
the  membership  on  the  steps  the 
Committee  is  taking  to  improve  overall 
specialist  performance  and,  more 
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specifically,  to  set  out  factors  the 
Committee  takes  into  consideration  for 
stock  allocation  when  there  is  a  split  up. 
merger  or  other  fundamental  change 
with  a  specialist  unit.  It  is  expected  that 
more  proposals  for  mergers  and  "take 
overs"  of  specialist  units  will  be 
presented  to  the  Committee  in  the 
future. 

As  the  preamble  to  the  Guidelines 
states,  these  are  not  rules,  but  guidelines 
which  further  define  the  assignment 
procedure  set  forth  in  Article  XXX.  Rule 
1.  and  the  provisions  for  actions  as  a 
result  of  unsatisfactory  performance  in 
Article  XVII,  Rules  2  and  3.  of  the  Rules 
of  the  Exchange.  It  is  hoped  that 
publication  of  the  Guidelines  will 
encourage  specialist  units  to  take  more 
initiative  to  strengthen  their  operations, 
and  make  the  general  membership  more 
aware  of  what  can  be  expected  from  the 
Committee's  review  of  various 
proposals. 

Items  1  through  3  are  not  new  and 
have  not  been  changed.  Item  4  defines 
and  interprets  the  rules  relating  to 
assignment  and  evaluation  procedures, 
separating  the  specialist  as  a  unit  from 
the  co-specialist  as  an  individual.  It  also 
details  general  guidelines  to  be 
considered  in  the  event  of  a  split 
between  the  unit  and  the  individual. 
Item  5  lists  changes  in  the  organization 
of  a  unit  that  will  not  ordinarily  result  in 
the  posting  of  the  issues.  Item  6  covers 
steps  to  be  taken  in  cases  of 
unsatisfactory  performance  by  the  co- 
specialist.  Item  7  relates  to  disciplinary 
actions  taken  by  the  Exchange  as  a 
result  of  violations  of  the  rules  and 
regulations. 

Because  these  are  not  rigid  rules,  but 
guidelines  only,  the  Committee  will 
retain  its  right  to  review  any  changes  in 
a  specialist  unit  on  a  case  by  cise  basis. 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the 
Securities  Exchange  Act  of  1934  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade  by 
establishing  guidelines  for  the 
evaluation  of  specialists  and  allocation 
of  issues. 

IB) Self-Regulatory  Organization's 
S'atement  on  Burden  on  Competition 

The  Midwest  Stock  Exchange. 
Incorporated  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burdens  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

Comments  have  neither  been  solicited 
nor  received. 


ill.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3]  of 
the  Securities  Exchange  Act  of  1934  and 
Subparagraph  (e)  of  the  Securities 
Exchange  Act  Rule  19b-4.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate,  in  the  public  interest  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the 
Securities  Exchange  Act  of  1934. 

iV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  5th  St..  N.VV.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments. 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  55Z  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  5th  St..  N.W..  Washington.  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  28. 1985. 

For  the  Commission,  by  the  Division  of 
Market  Regulation. 

Dated:  December  24, 1984. 
lohn  Wbeeler. 
Secretary. 
[FR  Doc.  85-375  Filed  1-4-85;  8:45  am] 

MLUm  coot  M10-01-4I 

IRelCM*  No.  23550;  70-«9831 

Northeast  Utilities  Western 
Massachusetts  Electric  Co,  st  aM 
Proposed  Open  Account  Advances 
and  Capital  Contributions  by  Holding 
Contpany  to  Subsidiary 

December  28.  1984. 

In  the  matter  of  Northeast  Utilities  Western 
Massachusetts  Electric  Co.  and  the 
Quinnehtuk  Co..  174  Brush  Hill  Avenue.  West 
Sprinsfield,  Massachusetrs  01089:  The 


Connecticut  Light  and  Power  Co..  Northea.st 
Nuclear  Energy  Co.,  The  Shelton  Canal  Co.. 
Selden  Street.  Berlin.  Connecticut  06037: 
llolyoke  Water  Power  Co..  One  Canal  Street. 
I  lulyoke.  Massachusetts  01040. 

Northeast  Utilities  ( "NU").  a 
registered  holding  cmpany,  and  its 
above-named  subsidiary  companies, 
have  filed  with  this  Commission  a  post- 
effective  amendment  to  the  proposal  in 
this  proceeding  pursuant  to  Section 
12(b)  of  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act")  and  Rule 
45  thereunder.  The  Shelton  Canal 
Company  ("SCC").  a  wholly  owned 
subsidiary  of  The  Connecticut  Light  and 
Power  Company  ("CL&P").  has  been 
added  as  an  applicant. 

By  order  in  this  proceeding  dated  June 
28. 1984  (HCAR  No,  23350).  NU  was 
authorized,  among  other  things,  to  make 
open  account  advances  and  capital 
contributions  to  certain  of  its 
subsidiaries.  It  is  now  proposed  that 
CL&P  will  advance  funds  on  behalf  of 
SCC  to  effect  certain  repairs  and 
improvements  and  that,  as  of  )anuary  31. 
1984,  all  such  advances  will  be 
converted  to  capital  contributions.  The 
amount  of  such  advances  and  capital 
contributions  will  not  exceed  $300,000. 
All  capital  contributions  to  SCC  will  be 
credited  to  its  capital  surplus  account.  It 
is  stated  that  SCC's  principal  asset  is  a 
dam  on  the  Housatonic  River  between 
Derby  and  Shelton,  Connecticut,  and 
that  the  site  is  being  evaluated  for 
installation  of  a  new  hydroelectric 
generating  unit.  In  anticipation  of  that 
development,  it  has  been  necessary  to 
effect  substantial  repairs  and 
improvements  to  the  dam. 

The  amended  proposal  and  any 
further  amendments  thereto  are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference.  Interested  persons  wishing  to 
comment  or  request  a  hearing  should 
submit  their  views  in  writing  by  January 
21, 1985.  to  the  Secretary.  Securities  and 
Exchange  Commission.  Washington, 
D.C.  20549,  and  serve  a  copy  on  the 
applicants  at  the  addresses  specified 
above.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  a  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered  and  will  receive  a  copy  of  any 
notice  or  order  issued  in  this  matter. 
After  said  date,  the  proposal,  as  filed  or 
as  it  may  be  amended,  may  be 
authorized. 


t 

Federal  Register  /  Vol.  50.  No.  4  /  Monday.  January  7,  1985  /  Notices 


Oil 


For  the  Commission,  by  the  Ofrice  of  Public 
Utility  Regulation,  pursuant  to  delegated 
authority. 

John  Wheeler.  i 

Secretary.  ' 

(ra  Doc.  85-371  Filed  1-4-85;  8:45  amj 

HLUNO  COOC  MIO-OI-M 


(Fll«  No.  S-32710) 


Texas  Federal  Savings  and  Loan 
Association;  Application  To  Withdraw 
From  Listing  and  Registration 

December  28. 1984. 

In  the  Matter  of  Texas  Federal  Savings  and 
Loan  Association;  Certificates  of  Deposit 
Maturing  on  July  22. 1988  and  March  21. 1994: 
File  No.  5-32710. 

The  above  named  issuer  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  pursuant  to 
section  12(d)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  specified  security  from  listing  and 
registration  on  the  American  Stock 
Exchange.  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

(1)  Pursuant  to  a  merger  on  September 
8. 1983.  Texas  Federal  Savings  and  Loan 
Association  ("Company")  became  a 
wholly-owned  subsidiary  of  Texas 
Federal  Financial  Corporation 
("Parent").  As  a  result,  the  Company's 
common  stock  is  no  longer  registered 
under  section  12  of  the  Act. 

(2)  The  Company  has  been  advised 
that  during  calendar  year  1983  and 
during  the  first  six  months  of  1984.  only 
$397,000  and  $104,000  principal  amount, 
respectively,  of  the  1988  Series 
Certificates  were  traded  on  the  Amex. 
and  that  only  $188,000  and  $25,000 
principal  amount,  respectively,  of  the 
1994  Series  Certificates  were  traded  on 
the  Amex.  out  of  a  total  of  $75,000,000 
principal  amount  of  certificates  issued. 

(3)  In  view  of  the  limited  trading  of  the 
certificates.  Parent  and  the  Company 
believe  that  the  expense  of  preparation 
and  filing  of  forms  10-K.  10-Q  and  8-K 
under  the  Act  is  disproportionate  to  any 
benefit  to  the  holders  of  the  certificates. 

(4)  The  Amex  has  agreed  not  to 
interpose  any  objections  to  the  filing  of 
this  application. 

Any  interested  person  may,  on  or 
before  January  21. 1985,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission.  Washington. 
D.C.  20549,  facts  bearing  upon  whether 
the  application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 


be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

John  Wheeler, 

Secretary. 

[FR  Doc.  85-369  Filed  1-4-85;  8:45  amJ 

MLUNQ  CODE  MIO-OI-M 


(Rel«aM  Na  21609;  Fie  Na  SR-CB0E-S4- 

32] 

Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Ctiange  by  the  Chicago 
Board  Options  Exchange, 
Incorporated 

December  28. 1984. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  by  letter  dated  December  14. 
1984.  the  Chicago  Board  Options 
Exchange.  Incorporated  ("CBOE")  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  herein.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested'^ersons. 

Pursuant  to  Exchange  Rule  2.22.  the 
CBOE  has  determined  not  to  charge  a 
fee  for  services  rendered  by  CBOE 
Order  Book  Officials  ("OBO")  on  orders 
executed  in  the  National  Semiconductor 
("NSM")  class  of  option  contracts.  The 
elimination  of  the  OBO  charge  in  NSM 
options  is  a  competitive  response  to  a 
similar  action  taken  by  the  specialist  in 
these  options  on  the  American  Stock 
Exchange,  Inc.  ("Amex").  The  CBOE 
maintains  that  the  fee  waiver  is 
designed  to  enhance  market  quality 
competition  between  the  CBOE  and  the 
Amex,  and  thus  has  a  statutory  basis  in 
sections  6(b)(5)  and  6(b)(8)  of  the  Act. 

The  foregoing  change  has  become 
effective,  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  paragraph  (e)  of  Rule 
19b-4  under  the  Act.  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary'  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  submission 


within  21  days  after  the  date  of 
publication  in  the  Federal  Register. 
Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington.  D.C. 
20549.  Reference  should  be  made  to  File 
No.  SR-CBOE-84-32. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission,  and  all  written 
communciations  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
John  Wheeler. 
Secretary. 
(FR  Doc.  85-370  Filed  1-4-B5;  8:45  am) 

BILUNG  CODE  tOIO-OI-M 


[Release  No.  21598;  File  No.  SR-NASD-94- 
33) 

Filing  of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s  (b)(1).  notice  is  hereby 
given  that  on  December  14. 1984.  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD").  1735  K  Street 
NW..  Washington.  D.C.  20006  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  herein.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

The  proposed  rule  change  would 
amend  Article  III.  Section  19  of  the 
NASD  Rules  of  Fair  Practice  to  provide, 
as  part  of  the  NASD's  rules,  that  NASD 
members  must  comply  with  SEC  Rule 
15c3-3  (17  CFR  240.15c3-3)  under  the 
Act  and  its  requirements  regarding 
possession  and  control  of  securities  and 
the  maintenance  of  cash  reserves  by  a 
broker-dealer.  The  NASD  has 
eliminated  from  section  19  the 
requirement  that  customers  sign  a 
separate  written  authorization  to  allow 
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a  member  to  lend  that  customer's 
securities  because  Rule  15c3-3  under  the 
Act  has  its  own  written  authorization 
requirements.  The  NASD  also  is 
proposing  to  change  the  standard 
determining  when  it  is  acceptable  for  a 
member  to  lend  securities  carried  for  the 
account  of  a  customer.  The  proposed 
standard  for  lending  a  security  is  the 
eligibility  of  a  security  to  be  pledged  or 
loaned  under  Rule  l.Sc3-3.  Previously, 
section  19  had  a  fair  and  reasonable 
standard.  In  addition,  the  NASD  has 
eliminated  the  explanation  of  the  Board 
of  Governors  for  paragraphs  (b)  and  (c) 
of  sectio.n  13.  The  NASD  also  has  made 
technical  changes  to  section  19.  The 
NASD  states  that  the  statutory  basis  for 
the  proposed  rule  change  is  section 
13.A(b)(2)  of  the  Act.  By  eliminating 
duplicative  and  out  of  date  provisions 
from  section  19  of  the  Rules  of  Fair 
Practice  and  adding  an  affirmative  duty 
to  comply  with  Rule  15c3-3  under  the 
Act  the  NASD's  ability  to  enforce 
compliance  by  members  with  its  rules 
and  with  the  Act  will  be  enhanced. 

In  order  to  assist  the  Commission  in 
determining  whether  to  approve  the 
proposed  rule  change  or  institute 
proceedings  to  determine  whether  the 
proposed  rule  change  should  be 
disapproved,  interested  persons  are 
invited  to  submit  written  data,  views 
and  arguments  concerning  the 
submission  within  21  days  after  the  date 
of  publication  in  the  Federal  Register. 
Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission. 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NVV..  Washington.  DC. 
20549.  Reference  should  be  made  (o  File 
No.  SR-NASD-34-33.  /^ 

Copies  of  >he  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
use.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegHtrd 
authority.  17  CFR  200.3O-3(.i)(12). 
John  Wheeler, 
Secretary. 

|FR  Doc.  85-368  Filed  1-4-85:  8:45  am| 
MJJNQ  COK  HKMI1-II 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Cincinnati  Stocli  Exchange 

Idnuary  2.  1985. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f](l)(B]  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 

National  Education  Corporation 
Capital  Stock.  $.01  Par  Value.  File  No. 
7-8201 
Trans  World  Airlines,  Inc. 
Common  Stock.  $.01  Par  Value,  File 
No.  7-8200 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  January  24, 1985. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
Washington.  D.C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Shirley  E.  Hollit, 

Assistant  Secretary. 

jFR  Doc.  85-460  Filed  l-»-85;  8:45  am) 

MLUNQ  COOC  M10-ei-«l 


Setf-ReguJatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange 

lanuary  2. 1985. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 

Clayton  Homes 
Common  Stock.  $.10  Par  Value,  File 
No.  7-8202 
Muse  Air  Corporation 
Common  stock,  $.10  Par  Value.  File 
No.  7-8203 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  January  24. 1985, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
Washington,  D.C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it.  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Shirley  E.  Hollis, 
Assistant  Secretary. 
|FR  Doc.  85-459  Filed  1-4-85;  8:45  am| 

MLUNQ  COOC  M10-01-M 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(n(l}(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 


UMI 


Continental  I 

Common  S 

No.  7-821 

Continental  I 

Common  s 

No.  7-82 

Continental  1 

Rights  to  S 
These  securii 
registered  on 
securities  exi 
the  consolidf 
system. 

Interested 
submit  on  or 
written  data, 
concerning  tl 
applications, 
written  comr 
copies  theret 
Securities  an 
Washington, 
opportunity  i 
will  approve 
based  upon  < 
to  it.  that  the 
trading  privil 
applications 
maintenance 
cind  the  prott 

For  the  Com 
.Market  Reguls 
authority 
Shirley  E.  Holl 
Assistant  Seer 
|FR  Doc.  85-4£ 

BILLING  COOE  M 


SMALL  BUS 
lUcenseNo.  I 

Brentwood  < 
for  Approva 
Transaction 

Notice  is  h 
Capital  Corp 
Vicente  Boul 
California  9C 
under  the  Sn 
Act  of  1958, 
application  \ 
Administrati 
the  Regulatii 
business  inv 
107,903  (1984 
conflict  of  in 

1.  Molecul 
251  River  Oe 
California  91 

BCC  purcl 
convertible  ] 

2.  Digital  i 
Alameda  Pa 
California  9; 

BCC  inten 
in  shares  of 
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Continental  Illinois  Holding  Corporation 

Common  Stock.  $1.00  Par  Value.  File 
No.  7-«204 
Continental  Illinois  Corporation  (New) 

Common  stock.  $1.00  Par  Value.  File 
No.  7-8205 
Continental  Illinois  Corporation 

Rights  to  Subscribe.  File  No.  7-H2m 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  January  24. 1965. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
Washington,  D.C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it.  that  the  extension^  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  clelepated 
authority  1 

Shirley  E.  Hollis,  I 

Assistant  Secretary-.  ' 

(FR  Doc.  85-458  Filed  1-4-65:  ^45  am| 

BILLINQ  CODE  MIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 
I  Ucense  No.  09/09-0239 1       | 

Brentwood  Capital  Corp.;  Application 
for  Approval  of  Conflict  of  Interest 
Transaction  Between  Associates 

Notice  is  hereby  given  that  Brentwood 
Capital  Corporation  (BCC)  11661  San 
Vicente  Boulevard.  Los  Angeles. 
California  90049,  a  Federal  Licensee 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended,  has  filed  an 
application  with  the  Small  Business 
Administration  pursuant  to  §  107.903  of 
the  Regulations  governing  small 
business  investment  companies  (13  CFR 
107.903  (1984))  for  approval  of  two 
conflict  of  interest  transactions. 

1.  Molecular  Computer  Corporation. 
251  River  Oak  Parkway,  San  Jose. 
California  95134. 

BCC  purchased  $340,000  of 
convertible  preferred  stock. 

2.  Digital  Sound  Corporation.  2030 
Alameda  Padre  Sierra.  Santa  Barbara, 
California  93102. 

BCC  intends  to  invest  up  to  $300,000 
in  shares  of  convertible  preferred  stock. 


BCC  and  other  Brentwood  entities 
(Associates)  have  prior  investments  in 
these  small  concerns.  The  proposed 
financings  by  BCC  and  its  Associates 
are  follow-on  investments.  They  will  be 
made  in  the  ratio  of  the  current  equity 
ownership  and  on  the  same  terms  for  all 
parties.  SBA  prior  written  approval  is 
required  pursuant  to  Section  107.903  of 
SBA  Regulations  because  Associates 
own  10  or  more  percent  of  the  small 
concerns'  equity  securities  and  these  are 
not  initial  joint  financings  with 
Associates. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  thirty  (30)  days  from 
the  date  of  publication  of  this  Notice, 
submit  written  comments  to  the  Deputy 
Associate  Administrator  for  Investment. 
Small  Business  Administration,  1441  "L" 
Street.  NW.,  Washington.  D.C.  204ia 

A  copy  of  this  notice  will  be  published 
in  newspapers  of  general  ciruclation  in 
the  Los  Angeles,  California  and  the 
other  localities  most  directly  affected  by 
the  transactions. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  December  28.  IPtM 
Roliert  G.  Lineberry, 
Deputy  Associate  Administrator  fvr 
Investment. 

(FTl  Doc.  85-424  Filed  1-4-85:  8:45  am) 
BILUNG  CODE  MOS-OI-M 

I  Declaration  of  Disaster  Loan  Area  #2178] 

Texas;  Declaration  of  Disaster  Loan 
Area 

Dallas  County  and  the  adjacent 
County  of  Ellis  in  the  State  of  Texas 
constitute  a  disaster  area  because  of 
severe  thunderstorms,  rains,  and 
tornadoes  which  occurred  on  December  . 
13, 1984.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  February  28. 1985. 
and  for  economic  injury  until  the  close 
of  business  on  October  1, 1985.  at  the 
address  listed  below: 

Disaster  Area  3  Office,  Small  Business 
Adminstration,  2306  Oak  Lane  Suite  110. 
Grand  Prairie,  Texas  75051.  or  other 
locally  announced  locations. 

Interest  rates  are: 

Percero 

Homeowners  tnXn  credil  available  elsewhere 8  000 

Hor^eownws  nmthout  credit  available  elsewehere.  <.000 

Businesses  with  cedit  available  elsewhere 8.000 

Bustr>esses  without  credit  available  elsewhere ■■■  4000 

Businesses  (EIOL)  «>ithou<  credit  available  else- 
where   4.000 

Other  (non-profit  organizations  including  charitable 

and  religious  organizations) 11.125 

The  number  assigned  to  this  disaster 
is  2178  for  physical  damage  and  for 
economic  injury  the  number  is  6241. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008] 


Diiied:  December  2a  1964. 
Harry  S.  Carver. 

Acting  Administrator. 

(FR  Doc.  85-425  Filed  1-4-85  8:45  amj 

BILLIM6  CODE  M2S4)1-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular; 
Evaluating  Turt>ine  Engine  Operating 
Cttaracteristlcs 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  Advisorj- 
Circular  25-fl39-XX  and  request  for 
comments. 

summary:  This  notice  announces  the 
i\\  nilcibility  of  and  request  comments  on 
a  proposed  advisor}'  circular  (AC)  which 
provides  guidance  for  the  evaluation  of 
turbine  engine  (turbojet,  turboprop,  and 
turboshaft)  operating  characteristics. 
DATE:  Comments  must  be  received  on  or 
before  March  25. 1985. 
ADDRESS:  Send  all  comments  on  the 
proposed  AC  to:  Federal  Aviation 
Administration.  Attention:  Regulations  >< 
Policy  Office.  ANM-110.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68966,  Seattle.  Washington 
98168.  Comments  may  be  inspected  at 
the  above  address  between  7:30  a.m. 
and  4:00  p.m.  weekdays,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pat  Siegfist.  Regulations  &  Policy  Office, 
at  the  above  address,  telephone  (206) 
431-2126. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

A  copy  of  the  proposed  AC  may  be 
obtained  by  contacting  the  person 
named  above  under  "FOR  FURTHER 
INFORMATION  CONTACT."  Interested 
persons  are  invited  to  comment  on  the 
proposed  AC  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Commenters  must  identify  AC 
25.939-XX  and  submit  comments  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  by  the  Regulations  & 
Policy  Office  before  issuing  the  final  AC. 

Discussion 

Section  25.939(a)  of  the  Federal 
Aviation  Regulations  (FAR)  requires 
that  turbine  engines  exhibit  no 
hazardous  adverse  operating 
characteristics  during  normal  and 
emergency  operation  while  within  the 
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range  of  operating  limits  of  the  airplane 
and  engine.  The  proposed  AC  provides 
guidelines  for  the  evaluation  of  turbine 
engine  operating  characteristics  of 
subsonic  transport  category  airplanes. 
The  guidelines  describe  flight  test 
procedures  and  pass-fail  criteria  that 
have  been  found  to  be  acceptable  for 
demonstration  of  compliance. 

Issued  in  Seattle.  Washington,  on 
December  18. 1984. 
Laroy  A.  Keilh, 

Manager.  Aircraft  Certification  Division, 

Northwest  Mountain  Region. 

[FR  Doc.  85-322  Filed  1-4-85:  &45  am] 
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Federal  Highway  Administration 

National  Motor  Carrier  Advisory 
Committee;  Meeting 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 

ACnON:  Notice  of  public  meeting. 


summary:  The  FHWA  announces  that 
the  National  Motor  Carrier  Advisory 
Committee  will  hold  a  meeting  on 
January  23  and  24. 1985.  beginning  at 
9:00  a.m.,  both  days,  in  Washington. 
D.C.,  at  the  Department  of 
Transportation's  Headquarters  Building, 
400  Seventh  Street,  SW.,  Washington, 
DC.  Room  4234. 

The  first  day  of  the  meeting.  January 
23,  the  full  committee  will  convene 
briefly  at  9:00  a.m.  The  balance  of  the 
day  will  be  devoted  to  meetings  of 
subcommittees  to  develop  comments 
and  recommendations  concerning  the 
following  four  study  provisions  of  the 
DeHcit  Reduction  Act  of  1984:  (1)  Heavy 
Vehicle  Cost  Responsibility  Study,  (2) 
Trans-Border  Trucking  Study,  (3)  Study 
of  Weight-Distance  Taxes,  and  (4)  Study 
of  Piggyback  Trailers.  These  meetings 
will  be  open  to  the  public  and  room 
assignments  will  be  available  at  9:00 
a.m..  in  Room  4234. 

The  meeting  of  the  full  committee  will 
be  convened  at  9:00  a.m.  on  January  24 
in  Room  4234  and  is  also  open  to  the 


public.  The  agenda  for  this  session  of 
the  meeting  will  conclude  reports  from 
each  of  the  subcommittees.  Briefings 
will  be  provided  for  the  Committee  on 
the  Centralization  Plan  of  the  State/ 
Industry  Task  Force  of  the  National 
Association  of  Regulatory  Utility 
Commissioners,  the  impact  of  the  Motor 
Carrier  Safety  Act  of  1984,  and  the 
status  of  the  FY  1985  Motor  Carrier 
Safety  Assistance  Program. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  J.  Stapleton,  Executive 
Director,  National  Motor  Carrier 
Advisory  Committee,  Federal  Highway 
Administration,  HCC-20,  Room  4224,  400 
Seventh  Street.  SW.,  Washington,  D.C. 
20590,  (202)  426-0834.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.  ET,  Monday 
through  Friday. 

Issued  on:  December  26. 1984. 
R.A.  Bamhart, 

Federal  Highway  Administrator,  Federal 
Highway  Administration. 
[PR  Doc.  85-343  Filed  1-4-85:  8:45  am| 

SIU.INQ  COOE  4910-22-M 


CONTENT! 


Commission 


DATE  AND  1 

1985,  lOa.n 

STATUS  OF 
MATTERS  T( 


PERSON  TO 
INFORMATIC 

and  Commi 
736-8311. 
Lawrence  B. 

Solicitor. 
January  3, 19 
[FR  Doc.  85-i 

BILUNO  COOE  ( 


UMI 


915 


Sunshine  Act  Meetings 


Federal   Register 

Vol.  50.  No.  4 

Mondity,  January  7,  1985  - 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L.   94-409)   5   U.S.C.   552b(e)(3). 


Item 
1 


CONTENTS 

Commission  on  Civil  Rights . 

1 

COMMISSION  ON  CIVIL  RIOkTS 

PLACE:  Sheraton  Harbor  Island  Hotel, 
San  Diego,  California. 

DATE  AND  TIME:  Thursday,  )anuary  10, 
1985, 10  a.m.-4  p.m. 

STATUS  OF  MEETING:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

I.  Approval  of  Agenda 

II.  Approval  of  Minutes  of  Last  Meeting 

III.  Staff  Director's  Report  (November  and 

December) 

A.  Status  of  Funds 

B.  Personnel  Report 

C.  Office  Directors'  Reports 

IV.  Revision  of  Proposed  Regulations 

Respecting  Commission  meetings 

V.  F*resentation  Concerning  Grove  City 

College  V.  Bell 

VI.  State  Advisory  Committee  Rtcharters 

VII.  Civil  Rights  Developments  in  the 
Southwestern  States  Rejiion 

PERSON  TO  CONTACT  FOR  FURTHER 

INFORMATION:  Barbara  Brooks.  Press 

and  Communications  Division.  (202) 

736-8311. 

Lawrence  B.  Click, 

Solicitor. 

January  3, 1985. 

[FR  Doc.  85-538  Filed  1-3-85;  3:25  pm| 
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UST  OF  PUBLIC  LAWS 

Note:  The  President 
completed  his  consideration  of 
acts  and  joint  resolutions 
passed  during  the  second 
session  of  the  93th  Congress 
on  November  8.  1984. 

Last  list  November  16,  1984. 

The  list  will  be  resumed  when 
bills  are  enacted  'ntc  public 
law  during  the  first  session  of 
the  99th  Congress  which 
convenes  on  January  3,  1385. 
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CFR  CHECKLIST 

This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  Is  arranged  in  the  order  of  CFR  titles,  prices,  and 

revision  dates. 

An  asterisk  {*)  precedes  each  entry  that  has  been  Issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

New  units  issued  during  the  week  are  announced  on  the  back  cover  of 

the  daily  Federal  Register  as  they  become  available. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  In  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $550 

don>estic,  S1 37.50  additiofwl  lor  foreign  mailing. 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Ch.  I  I 

Small  Busines*  Innovation  Research 
Program;  Policy  Directive 

agency:  Small  Business  Administration. 
action:  Publication  of  Policy  Directive 
No.  65  01  2. 

summary:  This  document  revises  the 
Small  Business  Innovation  Research 
(SBIR)  Program  Policy  Directive  No.  65 
01.1  which  was  published  on  August  26, 
1983  (48  FR  38794).  This  revised  policy 
directive  reflects  new  statutory 
requirements  and  comments  received 
from  the  public,  participating  agencies, 
associations  and  small  business 
concerns.  It  is  intended  to  provide 
guidance  to  participating  Federal 
agencies  for  the  general  conduct  of  their 
fiscal  year  1985  SBIR  programs. 
DATES:  This  policy  directive  is  effective 
September  30, 1984. 

ADDRESS:  Written  comments  should  be 
submitted  to  and  copies  can  be  obtained 
from  Richard ).  Shane,  Acting 
Assistance  Administrator,  Office  of 
Innovation,  Research  and  Technology, 
Room  500, 1441  L  Street,  NW., 
Washington,  DC.  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  ].  Shane,  Assistant 
Administrator  for  the  Office  of 
Innovation,  Research  and  Technology, 
phone  number  (202)  653-7875. 
SUPPLEMENTARY  INFORMATION:  Pub.  L 
97-219,  96  Stat.  221,  amended  section 
9(j)  of  the  Small  Business  Act,  15  U.S.C. 
631,  et  seq.,  to  establish  a  government- 
wide  Small  Business  Innovation 
Research  Program.  The  law  directed  the 
Small  Business  Administration  (SBA), 
by  November  19, 1982,  to  develop,  issue 
and  maintain  a  Small  Business 
Innovation  Research  (SBIR)  Program 
policy  directive  to  be  used  as  guidance 


by  the  participating  agencies.  Policy 
Directive  65  01  2  represents  the  second 
major  revision  to  the  original  policy 
directive  and  is  intended  to  provide 
guidance  to  the  agencies  for  their  Fiscal 
Year  1985  SBIR  programs. 

This  amended  policy  directive  has 
been  modified  to  reflect  recent  statutory 
requirements  and  oral  and  written 
comments  and  clarifications  received 
from  the  public,  participating  agencies, 
associations  and  small  business 
concerns. 

SBA  is  issuing  this  amended  policy 
directive  in  fmal  form  without  additional 
opportimity  for  prior  public  comment 
because  the  FY  1985  contracting/ 
granting  year  has  already  begun. 
However,  SBA  welcomes  public 
comment  upon  this  policy  directive 
subsequent  to  its  publication  and  will 
consider  all  comments  carefully  in 
revising  the  policy  directive  in  the  future 
as  may  be  necessary  to  improve  the 
general  conduct  of  the  Small  Business 
Innovation  Research  Program. 

SBIR  Policy  Directive  No.  65  01.1, 
published  August  6, 1983,  48  FR  38794,  et 
seq.,  has  been  modiHed  as  follows  to 
reflect  new  statutory  requirements  and 
comments  and  recommended 
clarifications  of  the  public,  participating 
agencies,  associations  and  small 
business  concerns.  It  is  intended  that 
participating  agencies  will  adopt  these 
changes  in  tfieir  FY  1985  SBIR  programs. 

The  only  substantive  change  in  the 
previous  SBIR  Policy  Directive  appears 
in  paragraph  2,  which  summarizes  the 
legislative  provisions  affecting  the  SBIR 
program.  Title  VII  of  the  Competition  in 
Contracting  Act,  Pub.  L  98-369.  requires 
agencies  which  use  contracts  to  fund 
Phase  I  SBIR  awards  to  submit  a  notice 
of  an  impending  solicitation  to  the 
Secretary  of  Conmierce  for  publication 
in  the  Commerce  Business  Daily.  The 
notice  must  be  published  at  least  15 
days  before  the  solicitation  is  issued 
and  the  solicitation  must  allow  a 
minimum  response  time  of  30  days  from 
its  date  of  issuance.  Phase  II  SBIR 
contract  solicitations  are  not  affected  by 
the  new  notice  requirements. 

In  cases  where  publication  of  a  notice 
would  be  inappropriate,  the  agency 
head  may  exempt  that  solicitation  from 
these  notice  requirements  by  making  a 
written  determination,  with  the 
concurrence  of  the  Administrator  of  the 
Office  of  Federal  Procurement  Policy, 
that  it  is  inappropriate  or  unreasonable 


to  publish  a  notice  before  issuing  that 
solicitation. 

Other  changes  in  this  policy  directive 
are  minor,  technical  changes  which  can 
be  found  in  the  following  sections  and 
subsections  of  the  text  and  appendix: 
Sections  1.  2(b)  (1)  and  (2),  3(a),  (3)(b). 
4(g)  (1)  and  (3),  5(c).  6(b).  6(d)(3),  8(a). 
9(b)(5).  9(c)  (1)  and  (2),  10(a),  12(a)(1)(c). 
12(2)  (a)  and  (b).  12(m),  13(b)  (7)  and  (8). 
13(e),  appendix  sections  II.  111(B)(8). 
m(B)(10).  III(D)(10)  (e)  and  (f)  and  IV(D). 

Dated:  December  14. 1984. 
James  C  Sanders, 

Administrator. 

Small  Business  Innovation  Research 

Program  Policy  Directive;  65  01  2 
To:  The  Heads  of  Executive 

Departments  and  Establishments 
Subject: 
Small  Business  Innovation 

Development  Act 
Small  Business  Innovation  Research 
Programs 

1.  Purpose.  To  modify  the  policy 
directive  pursuant  to  comments  by  the 
public,  associations.  OMB.  agencies  and 
small  business  concerns. 

2.  Authority.  This  Policy  Directive  is 
issued  pursuant  to  the  authority 
contained  in  15  U.S.C.  638  (Pub.  L  97- 
219.  96  Stat.  217.  "Small  Business 
Innovation  Development  Act  of  1982"). 

3.  Procurement  Regulations.  It  is 
recognized  that  Federal  procurement 
regulations  (currently.  DAR.  FPR  and 
NASAPR)  may  need  to  be  modified  to 
conform  to  the  requirements  of  Pub.  L. 
97-219  and  this  policy  directive. 
Agencies  responsible  for  the  regulations, 
DOD,  GSA  and  NASA  are  encouraged 
to  proceed  rapidly  with  necessary 
changes  to  the  regulations.  Regulatory 
provisions  pertaining  to  areas  of  SBA 
responsibility,  as  established  by  Pub.  L 
97-219.  will  require  approval  of  the  SBA 
Administrator  or  his  designee.  SBA's 
Office  of  Innovation,  Research  and 
Technology  is  the  appropriate  office  for 
coordinating  such  regulatory  provisions. 

4.  Personnel  Concerned.  All  Federal 
Government  personnel  who  are  involved 
in  the  administration,  funding 
agreements  and  technical  process  of  the 
Small  Business  Innovation  Research 
Program  and  the  establishment  of  goals 
for  small  business  concerns  in  research 
or  research  and  development  acquisition 
or  grants. 

5.  Distribution.  Federal  Government 
agencies  and  departments  with  Small 
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Business  Innovation  Research  Programs 
and  those  required  to  establish  small 
business  research  and  development 
goals  as  directed  by  Pub.  L  97-219. 

8.  Originator.  Small  Business 
Administration.  Office  of  Innovation. 
Research  and  Technology. 

Authorized  By: 
Richard  |.  Shane, 

Assistant  Administrator  (Acting),  Office  of 
Innovation.  Research  and  Technology. 

lames  C  Sanders, 
Administrator. 

Effective  Dale:  September  3a  1964. 
Cowt—U 
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11.  Simphried.  Standardized  and  Timely  SBIR 

Program  Solicitations 

12.  Simplified  and  Standardized  Funding 

Process 

13.  Annual  Report  to  SBA  and  Office  of 

Science  and  Technology  Policy 

14.  SBA  Program  to  Monitor  and  Survey  ^IR 

Activity 

15.  SBIR  Information  System 

16.  Small  Minority  and  Disadvantaged 

Business  Concerns 

17.  Exemption  for  National  Security  or 

Intelligence  Functions 

Appendix 

1.  Instructions  for  SBIR  Program  Solicitation 
Preparation 

1.  Purpoaa 

a.  Section  9(j}  of  the  Small  Business 
Act  (as  amended  by  Pub.  L  97-219) 
requires  that  "the  Small  Business 
Administration  *  *  ■  issue  policy 
directives  for  the  general  conduct  of  the 
Small  Business  Innovation  Research 
(SBIR)  program  within  the  Federal 
Government  •  •  •'• 

b.  This  policy  directive  fulfills  this 
statutory  obligation  and  provides 
guidance  to  the  participating  Federal 
agencies  for  the  general  conduct  of  the 
SBIR  program,  including  research  or 
research  and  development  (R.  R4D) 
goaling  requirements.  Additional 
instructions  may  be  issued  by  the  Small 
Business  Administration  (SBA)  as  a 
result  of  public  comment  or  experience. 
These  instructions  will  be  issued  as 
additional  or  replacement  pages  for  this 
directive.  | 


2.  Summary  of  Legislative  Provisione 

a.  The  Small  Business  Innovation 
Development  Act  of  1982,  Pub.  L  97-219, 
that  became  law  on  July  22. 1982, 
amends  the  Small  Business  Act  (15 
U.S.C.  631). 

(1)  The  purpose  of  the  Act  are  to: 

(a)  Stimulate  technological 
innovation. 

(b)  Use  small  business  to  meet 
Federal  research  and  development 
needs. 

(c)  Increase  private  sector 
commercialization  of  innovations 
derived  from  Federal  research  and 
development. 

(d)  Foster  and  encourage  minority  and 
disadvantaged  participation  in 
technological  innovation. 

(2)  The  Act  mandates  that  Federal 
agencies  establish  SBIR  programs  if 
their  FY  1982  extramural  budgets  for 
research  or  R&D  exceed  stated 
threshold  figures  ($100  million).  The  Act 
also  requires  agencies  whose  R,  R&D 
budgets  exceed  a  lower  threshold  figure 
(S20  million),  to  estabUsh  specific  goals 
for  the  participation  of  small  business  in 
contracts,  grants,  or  cooperative 
agreements  for  research  or  R&D. 

(a)  No  goal  may  be  less  than  the 
percentage  of  the  agency's  R.  R&D 
budget  expended  with  small  business 
under  grants,  contracts,  and  cooperative 
agreements  in  the  immediately 
preceding  fiscal  year. 

(b)  Agencies  with  budgets  over  $100 
million  shall  have  both  programs. 

(3)  The  statutory  requirements  are 
aimed  at  assisting  small  business  by 
establishing  a  uniform,  simplified  format 
for  the  operation  of  the  SBIR  programs 
while  allowing  the  participating 
agencies  flexibility  in  the  content  and 
operation  of  their  individual  SBIR 
programs. 

(4)  The  Act  states  that  each 
participating  agency  will  establish  an 
SBIR  program  by  reserving  a  statutory 
percentage  of  its  extramural  budget  to 
be  awarded  to  small  business  concerns 
for  research  or  R&D  through  a  uniform, 
three-phase  process. 

(a)  The  first  two  phases  will  help 
agencies  meet  their  research  or  R&D 
objectives. 

(b)  The  third  phase,  where 
appropriate,  is  to  pursue  commercial 
applications  from  the  Government- 
funded  research  or  R&D  to  stimulate 
technological  innovation  and  the 
national  return  on  investment  from 
research  or  R&D  or  for  further 
contracting  or  grant  activities  with 
Federal  agencies  through  non-SBIR 
funding  agreements. 

(5)  The  Act  mandates  that  each 
agency  required  to  have  an  SBIR 


program  or  to  estabUsh  research  or 
research  and  development  goals  must 
report  annually  to  SBA. 

(a)  Agencies  having  an  SBIRA 
program  must  also  annually  report  to  the 
Office  of  Science  and  Technology 
Policy. 

(b)  The  Act  also  requires  SBA  to 
acquire  annual  reports  and  monitor  each 
agency's  SBIR  progam  and  to  report  its 
findings  annually  to  the  House  and 
Senate  Committees  on  Small  Business. 

b.  Effective  October  1. 1988.  the  Small 
Business  Irmovation  Act  of  1982  is 
repealed. 

(1)  Effective  March  31, 1985.  Section 
2732(a)  of  Title  VII  of  the  Competition  in 
Contracting  Act  of  1984,  Pub.  L.  98-369. 
must  be  read  in  conjunction  with  the 
procurement  notice  publication 
requirements  of  Section  8(e)  of  the  Small 
Business  Act  (15  U.S.C.  637(e)). 
Therefore,  the  notice  publication 
requirements  of  the  new  law  apply  to 
agencies  participating  in  the  SBIR 
funding  agreements. 

(a)  As  of  March  31. 1985.  any  Federal 
executive  agency  intending  to  solicit  a 
proposal  for  contract  for  property  or 
services  valued  above  $10,000  is 
required  to  submit  a  notice  of  the 
impending  solicitation  to  the  Secretary 
of  Commerce  for  publication  in  the 
Commerce  Business  Daily.  No  agency 
shall  issue  its  solicitation  for  at  least  15 
days  from  the  date  of  the  publication  of 
the  notice.  The  agency  may  not  establish 
a  deadline  for  submission  of  proposals 
in  responses  to  such  solicitation  that  is 
earlier  than  30  days  after  the  date  on 
which  the  solicitation  was  issued. 

(b)  The  Competition  in  Contracting 
Act  also  requires  that  any  executive 
agency  awarding  a  contract  for  property 
or  services  valued  at  more  than  $25,000 
submit  a  notice  for  publication  to  the 
Secretary  of  Commerce  announcing  such 
an  award  for  publication  if  a 
subcontract  is  likely  to  result  from  such 
contract. 

(2)  The  following  are  exemptions  from 
the  notice  publication  requirements: 

(a)  In  the  case  of  agencies  intending  to 
solicit  Phase  I  proposals  for  contracts  in 
excess  of  $10.00a  the  head  of  the  agency 
may  exempt  a  particular  solicitation 
from  the  notice  publication  requirements 
if  he/she  makes  a  WTitten  determination, 
with  the  concurrence  of  the 
Administrator  of  the  Office  of  Federal 
Procurement  Policy,  that  it  is 
inapropriate  or  unreasonable  to  publish 
a  notice  before  issuing  a  solicitation. 

(b)  The  SBIR  Phase  II  awards  process 
is  exempted. 
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3.  Minimizing  Regulatory  Butden 

a.  Important  objectives  in  establishing 
uniform  SBIR  program  implementation 
are  to: 

(1)  Minimize  the  creation  of  new  or 
complex  regulations. 

(2)  Ensure  that  the  program's 
requirements  are  met 

(3)  Simplify  and  standardize 
application  of  existing  regulations 
related  to  the  program.  The  explicit 
nature  of  the  SBIR  legislation  concerning 
certain  recognized  acquisition 
procedures  provides  a  strong  base  of 
authority  for  streamlining  the  process 
for  obtaining  research  or  R&D  from 
small  highly  innovative  business 
concerns. 

(a)  The  above  includes  funding 
allocations,  centralized  SBIR  technology 
management,  and  routine  operational 
implementation. 

(b)  Where  not  contrary  to  existing 
statutory  requirements,  each  agency  is 
authorized  to  establish  financial 
procedures  and  financing  mechanisms 
that  it  deems  necessary  to  properly 
implement  the  SBIR  program,  including, 
but  not  limited  to,  obligating  fimds 
solely  on  the  basis  of  proposal  merit 
without  regard  to  the  purpose  for  which 
funds  were  originally  appropriated,  and 
transferring  assessed  funds  to  a  single 
account  to  facilitate  financial 
management  reporting,  and  oversight. 

(c)  The  participating  agencies  are 
encouraged  to  initiate  or  continue  their 
development  of  simplified  procedures 
that  may  be  used  on  SBIR  actions. 
Submit  information  concerning 
simpliHed  procedures  to  the  SBA  for 
possible  general  program  improvements. 

b.  No  participating  agency  may 
promulgate  a  rule  or  regulation  that  is 
contrary  to  or  inconsistent  with  the  SBIR 
legislation  or  this  policy  chrective. 

4.  Definitions  | 

a.  Research  or  Research  and 
Development  (R,  R&D).  Any  activity  that 
is: 

(1)  A  systematic  intensive  study 
directed  toward  greater  knowledge  or 
understanding  of  the  subject  studied. 

(2]  A  systematic  study  directed 
specifically  toward  applying  new 
knowledge  to  meet  a  recognized  need. 

(3)  A  systematic  application  of 
knowledge  toward  the  production  of 
useful  materials,  devices,  and  systems 
or  methods,  including  design, 
development,  and  improvement  of 
prototypes  and  new  processes  to  meet 
speciTic  requirements. 

b.  Extramural  Budget.  The  sum  of  the 
total  obligations  for  R,  R&D  minus 
amounts  obligated  for  R  R&D  activities 
by  employees  of  the  agency  in  or 


through  Government-owned. 
Government-operated  facilities,  except 
that  for  the  Agency  for  International 
Development  it  shall  not  include 
amounts  obigated  solely  for  general 
institutional  support  for  international 
research  centers  or  for  grants  to  foreign 
countries. 

c.  Federal  Agency.  An  executive 
agency  as  defined  in  5  U.S.C.  105,  or  a 
military  department  as  defined^n  5 
U.S.C.  102  except  that  it  doef  ^ot 
include  any  agency  within  the 
Intelligence  Community  as  defined  in 
Executive  Order  12333.  Section  3.4(f).  or 
its  successor  orders. 

d.  Funding  Agreement  Any  contract 
grant  or  cooperative  agreement  entered 
into  between  any  Federal  agency  and 
any  small  business  for  the  performance 
of  experimental,  developmental,  or 
research  work  funded  in  whole  or  in 
part  by  the  Federal  Government 

e.  Subcontract  Any  agreement  other 
than  one  involving  an  employer- 
employee  relationship,  entered  into  by  a 
Federal  Government  funding  agreement 
awardee  calling  for  suppUes  or  services 
required  solely  for  the  performance  of 
the  original  funding  agreement 

f.  Minority  and  Disadvantaged  Small 
Business.  A  minority  and  disadvantaged 
small  business  concern  is  one  that  is: 

(1)  At  least  51  percent  owned  by  one 
or  more  minority  and  disadvantaged 
individuals;  or  in  the  case  of  any 
publicly  owned  business,  at  least  51 
percent  of  the  voting  stock  of  which  is 
owned  by  one  more  minority  and 
disadvantaged  individuals;  and 

(2)  Whose  management  and  daily 
business  operations  are  controlled  by 
one  more  of  such  individuals. 

A  minority  and  disadvantaged 
individual  is  defined  as  a  member  of  any 
of  the  following  groups: 

(1)  Black  Americans. 

(2)  Hispanic  Americans. 

(3)  Native  Americans. 

(4)  Asian-Pacific  Americans. 

(5)  Asian-Indian  Americans. 

g.  Small  Business.  A  small  business 
concern  is  one  that  at  the  time  of  award 
of  Phase  I  and  Phase  II  funding 
agreements  meets  the  following  criteria: 

(1)  Is  independently  owned  and 
operated,  is  not  dominant  in  the  field  of 
operation  in  which  it  is  proposing,  has 
its  principal  place  of  business  located  in 
the  United  States  and  is  organized  for 
profit; 

(2)  Is  at  least  51  percent  owned,  or  in 
the  case  of  a  publicly  owned  business, 
at  least  51  percent  of  its  voting  stock  is 
owned  by  United  States  citizens  or 
lawfully  admitted  permanent  resident 
aliens; 

(3)  Has,  including  its  affiliates,  a 
number  of  employees  not  exceeding  500, 


and  meets  the  other  regulatory 
requirements  found  in  13  CFR  Part  121. 
Business  concerns,  other  than 
investment  companies  licensed,  or  state 
development  companies  qualifying 
under  ihe  Small  Business  investment 
Act  of  1958. 15  U.S.C  661  et  seq..  are 
affiliates  of  one  another  when  either 
directly  of  indirectly:  (A)  One  concern 
controls  or  has  the  power  to  control  the 
other;  or  (B)  a  third  party  or  parties 
controls  or  has  the  power  to  control 
both.  Control  can  be  exercised  through 
common  ownership,  common 
management  and  contractual 
relationships.  The  term  "affiliates'*  is 
defined  in  greater  detail  in  13  CFR  121.3- 
2(a).  The  term  "number  of  employees"  is 
defined  in  13  CFR  121.3-2(t).  Business 
concerns  include,  but  are  not  limited  to, 
any  individual,  partnership,  corporation, 
joint  venture,  association  or 
cooperative. 

h.  Women-Owned  Small  Business.  A 
small  business  that  is  at  least  51  percent 
owned  by  a  woman  or  women  who  also 
control  and  operate  it  "Control"  in  this 
context  means  exercising  the  power  to 
make  policy  decisions.  "Operate"  in  this 
context  means  being  actively  involved 
in  the  day  to  day  management 

i.  Program  Solicitation.  A  formal 
solicitation  of  proposals  whereby  an 
agency  notifies  the  small  business 
community  of  its  research  or  R&D  needs 
and  interests  in  selected  areas  and 
requests  proposals  in  response  to  these 
needs  fi'om  small  business  concerns. 
Announcements  in  the  Federal  Register 
or  the  Commerce  Business  Daily  are  not 
to  be  considered  substitutes  for  an  SBIR 
program  solicitation. 

5.  Program  Levels 

The  Act  directs  that  agencies  shall 
conduct  SBIR  programs  beginning  in  FY 
1983  and  in  subsequent  fiscal  years 
depending  upon  the  size  of  their 
extramural  research  or  R&D  budgets  as 
defined  in  Sec.  4.  of  Pub.  L  97-219. 

a.  Each  agency  extramural  research  or 
R&D  budget  for  FY  1982  or  any  fiscal 
year  thereafter  in  excess  of  $10  billion 
shall  establish  an  SBIR  program  and  set 
aside  and  expend  fimds  through  funding 
agreements.  The  program  shall  be 
phased  in  over  5  years  using  set 
extramural  funding  percentages.  The 
percentages  of  the  extramural  budget  for 
the  program  are  for: 

(1)  FY  1983,  0.1%. 

(2)  FY  1984,  0.3%. 

(3)  FY  1985,  0.5%. 

(4)  FY  1986, 1.0%. 

(5)  FY  1987  and  FY  1988, 1.25%. 

b.  Each  agency  with  an  extramural 
research  or  R&D  budget  in  FY  1982  or 
any  year  after  that  in  excess  of  $100 
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million  but  less  than  $10  billion  shall 
establish  an  SBIR  program  and  set  aside 
and  expend  funds  through  funding 
agreements.  The  program  shall  be 
phased  in  over  4  years  using  set 
extramural  funding  percentages.  The 
percentages  of  extramural  funding  for 
the  program  are  for 

(1)  FY  1983.0.2%. 

(2)  FY  1984.  0.6%. 

(3)  FY  1985. 1.0%. 

(4)  FY  1986  through  FY -I  88.1.25%. 
a  Each  agency  that  has  a  total 

research  or  R&O  budget  for  any  Hscal 
year  beginning  with  FY  1983  in  excess  of 
S20  million  shall  establish  non-SBIR 
goals  for  the  awarding  of  funding 
agreements  with  small  businesses  in 
research  or  R&D.  Any  goal  established 
shall  not  be  less  than  the  agency's  non- 
SBIR  acheived  percentage  to  small 
business  in  research  or  RAD  funding 
during  the  preceding  fiscal  year.  SBIR 
awards  may  not  be  counted  toward  this 
non-SBIR  goal  achievement.  Non-SBIR 
awards  to  small  business  may  not  be 
counted  toward  meeting  SBIR  program 
funding  levels  or  achievement. 

S.  Small  Business  innovation  Research 
Program 

a.  The  SBIR  program  is  a  phased 
process  uniform  throughout  the  Federal 
government  of  soliciting  proposals  and 
awarding  funding  agreements  for 
research  or  R&D  to  meet  stated  agency 
needs  or  missions. 

b.  Each  agency  shall  at  least  annually 
issue  an  SBIR  solicitation  that  sets  forth 
a  substantial  number  of  research  or  R&D 
topic  and  subtopic  areas  consistent  with 
stated  agency  needs  or  missions.  Both 
the  list  of  topics  and  the  description  of 
the  topics  and  subtopics  shall  be 
sufTiciendy  comprehensive  to  provide  a 
wide  range  of  opportunity  for  small 
business  concerns  to  participate  in  the 
agency  research  or  R&D  programs. 
Topics  and  subtopics  shall  emphasize 
the  need  for  proposals  with  advanced 
concepts  to  meet  specific  agency 
research  or  R&D  needs.  Each  topic  and 
subtopic  shall  describe  the  needs  in 
sufficient  detail  so  as  to  assist  small 
firms  in  providing  on-target  responses, 
but  shall  not  involve  detailed 
specifications  to  prescribed  solutions  of 
the  problems.  Unsolicited  proposals  or 
proposals  not  responding  to  stated 
topics  or  subtopics  are  not  eligible  for 
SBIR  awards. 

c.  Because  the  program  is  intended  to 
increase  the  use  of  small  business  firms 
in  Federal  R&D.  for  Phase  I  a  minimum 
of  two-thirds  of  the  research  and/or 
analytical  effort  must  be  performed  by 
the  proposing  firm.  For  Phase  U  a 
minimum  of  one-half  of  the  research 
and/or  analytical  effort  must  be 


performed  by  the  proposing  firm.  For 
both  Phase  I  and  II  the  primary 
employment  of  the  principal  investigator 
must  be  with  the  small  business  firm  at 
the  time  of  award  and  during  the 
conduct  of  the  proposed  effort. 
Deviations  from  these  requirements 
must  be  approved  in  writing  by  the 
funding  agreement  officer.  Primary 
employment  means  that  more  than  one- 
half  of  the  principal  investigator's  time 
is  spent  in  the  employ  of  the  small 
business.  Also  for  both  Phase  I  and 
Phase  II  the  research  or  R&D  work  must 
be  performed  by  the  small  business 
concern  in  the  United  States.  'United 
States'  means  the  several  states,  the 
Territories  and  possessions  of  the 
United  States,  the  Commonwealth  of 
Puerto  Rico,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  the  Trust 
Territory  of  the  Pacific  Islands,  and  the 
District  of  Columbia. 

d.  To  stimulate  and  foster 
technological  innovation,  including 
increasing  private  sector  applications  of 
Federal  R.R&D.  the  program  must  follow 
a  uniform  process  of  three  phases: 

(1)  Phase  1.  Phase  I  involves  a 
solicitation  of  proposals  to  conduct 
feasibility  related  experimental  or 
theoretical  research  or  R&D  efforts  on 
described  agency  requirements.  The 
object  of  this  phase  is  to  determine  the 
technical  feasibility  of  the  proposed 
effort  and  the  quality  of  performance  of 
the  small  firm  with  a  relatively  small 
agency  investment  before  consideration 
of  further  Federal  support  in  Phase  II. 

(a)  Several  different  proposed 
solutions  to  a  given  problem  may  be 
funded. 

(b)  Awards  shall  be  made  primarily 
on  the  basis  of  scientific  and  technical 
merit.  Secondary  considerations  may 
include  program  balance,  critical  agency 
requirements,  and  whether  the  proposal 
indicates  potential  commercial 
applications  in  addition  to  meeting 
agency  needs. 

(c)  Only  awardees  in  Phase  I  are 
eligible  to  participate  in  Phase  II. 
Agencies  may  include  a  provision 
requiring  submission  of  a  Phase  II 
proposal  as  a  deliverable  item  under 
Phase  I. 

(2)  Phase  II.  Phase  II  is  the  principal 
research  or  R&D  effort.  Funding  shall  be 
based  upon  the  results  of  Phase  I  and 
the  scientific  and  technical  merit  of  the 
Phase  II  proposal.  The  object  is  to 
continue  the  research  or  R&D  initiated 
under  Phase  I  on  agency  needs.  Phase  II 
awards  may  not  necessarily  complete 
the  total  research  and  development  that 
may  be  required  to  satisfy  commercial 
or  federal  needs  beyond  the  SBIR 
program.  Completion  of  the  research 
and  development  may  be  through  Phase 


III.  The  Government  is  not  obligated  to 
fund  any  specific  Phase  II  proposal.  The 
Phase  II  award  decision  requires,  where 
proposals  are  evaluated  as  being  of 
approximately  equal  merit,  that  special 
consideration  shall  be  given  to 
proposals  that  have  demonstrated  third 
phase,  non-Federal  capital 
commitments. 

(3)  Phase  III.  Where  appropriate. 
Phase  III  is  to  be  conducted  with  non- 
Federal  funds  by  the  small  business  to 
pursue  commercial  applications  of  the 
government  research  or  R&D  funded  in 
Phases  I  and  II.  Phase  III  also  may 
involve  follow-on  non-SBIR  funded  R&D 
or  production  contracts  with  a  Federal 
agency  for  potential  products  or 
processes  intended  for  use  by  the  United 
States  Government. 

7.  Unilateral  Actions  of  Participating 
Agencies  and  Departments 

The  Act  requires  each  participating 
agency  to: 

a.  Unilaterally  determine  the 
categories  of  projects  to  be  included  in 
its  SBIR  program.  • 

b.  Issue  SBIR  solicitations  in 
accordance  with  the  SBA  master 
schedule. 

c.  Unilaterally  receive  and  evaluate 
proposals,  resulting  from  SBIR 
solicitations  and  make  awards. 

d.  Administer  its  own  SBIR  funding 
agreements  or  delegate  such 
administration  to  another  agency. 

e.  Make  payments  to  recipients  of 
SBIR  funding  agreements  on  the  basis  of 
progress  toward  or  completion  of  the 
funding  agreement  requirements. 

f.  Make  an  annual  report  on  the  SBIR 
program  to  SBA  and  the  Office  of 
Science  and  Technology  Policy. 

8.  SBA  Source  File 

a.  SBA  Business  Innovation  Research 
Program  Source  File.  The  SBA  has 
developed  and  maintains  an  SBIR 
mailing  list  of  interested  small  business 
concerns.  The  list  is  available  to  all 
participating  SBIR  agencies  for 
solicitation  purposes.  Requests  for  the 
mailing  labels  from  the  list  may  be  made 
to  the  U.S.  Small  Business 
Administration.  Office  of  Innovation, 
Research  and  Technology,  1441  L  Street 
NW..  Washington,  D.C.  20416.  A  two- 
week  period  is  required  to  fill  requests. 

b.  SBA  Procurement  Automated 
Source  System  (PASS).  Participating 
agencies  may  acquire  additional 
potential  sources  from  the  SBA  PASS 
system.  PASS  uses  a  "keyword"  system 
that  identifies  the  capabilities  of  small 
firms  as  related  to  specific  government 
requirements.  Agencies  may  contact 
SBA,  Office  of  Procurement  and 
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Technical  Assistance,  to  obtain  further 
information. 

c.  Federal  Procurement  Data  System 
(FPDS).  Participating  agencies  should 
review  FPDS  data  that  identify  imall 
business  awardees  of  research  or  R&D 
contracts  as  a  potential  supplement  to 
their  existing  source  data  base. 

d.  Other  Sources.  Agencies  may 
maintain  their  own  mailing  lists  or  use 
other  sources. 

9.  SB  A  Coordination  of  SBK  Solicitation 
Schedules 


a.  The  Act  requires  iaauance  of  agency 
(Phase  I]  Program  Solicitations  in 
accordance  with  a  master  schedule 
coordinated  between  SBA  and  the 
agency.  The  SBA  organization 
responsible  for  coordination  is:  Office  of 
Innovation,  Research  and  Technology, 
Small  Business  Administration.  1441  L 
Street  NW..  Washington,  D.C.  204ia. 

b.  For  maximum  participation  by 
interested  small  business  concerns  it  is 
important  that  the  planning,  scheduling 
and  coordination  of  agency  SBIR 
solicitation  release  schedules  be 
completed  as  early  as  practicable. 
Bunching  of  agency  SBIR  solicitation 
release  and  proposal  due  dates  may 
prohibit  small  concerns  from  the 
preparation  and  timely  submission  of 
proposals  for  more  than  one  SUR 
project.  SBA's  coordination  of  agency 
schedules  will  minimize  the  bunching  of 
proposed  issue  and  close  dates. 
Participating  agencies  may  elect  to 
establish  multiple  solicitations  within  a 
given  fiscal  year  to  facilitate  in-house 
agency  proposal  review  and  evaluation 
scheduling. 

c.  To  accomplish  the  master  schedule 
coordination  process  the  following 
procedure  will  be  followed: 

(1)  The  SBA  will  publish  four  pre- 
solicitation  announcements  a  year,  one 
in  each  quarter  of  the  fiscal  year.  It  is 
intended  that  the  dates  of  publication 
will  be  September  20.  December  20, 
March  20  and  )ime  20.  The  Agency 
solicitation  release  date  shall  not  be 
prior  to  10  days  after  publication  of  the 
pre-solicitation  announcement  which 
includes  notice  of  that  solicitation. 

(2)  Each  agency  representative  will 
notify  the  SBA  in  writing  of  its  proposed 
solicitation  release  and  proposal  due 
dates  by  August  1.  The  SBA  and  the 
agency  representatives  will  coordinate 
the  resolution  of  any  conflicting  agency 
solicitation  dates  by  the  second  week  of 
August. 

(3)  Agency  representatives  must  have 
their  written  pre-solicitation 
announcement  information 
(subparagraph  10(b})  to  the  SBA  30  days 
prior  to  the  pre-solicitation  issue  date 


for  the  quarter  in  which  their  solicitation 
is  to  be  released. 

10.  SBA  (Phase  I)  Program  Pre- 
Solidtatioa  Announcements 

a.  SBA  Publication.  The  SBA,  as 
required  by  public  law,  shall  prepare 
and  issue  pre-solicitatioD  Phase  I 
Program  Solicitation  announcements, 
covering  all  participating  agencies.  Any 
agency  solicitatioD  announcement 
changes  that  occur  prior  to  or  after  the 
release  of  the  Pre-Sohdtation 
Announcement  must  immediately  be 
reported  in  writing  to  the  fflA  by  the 
agency  SBDl  representative.  If  possible, 
announcement  amendments  will  be 
released  reflecting  such  changes.  The 
pre-solicitation  announcements  will  be 
based  upon  the  data  received  by  SBA 
from  the  agencies.  The  agencies  are 
advised,  however,  that: 

(1)  The  publication  of  the  pre- 
solicitation  announcements  is  not 
intended  to  restrict  or  prohibit 
application  of  customary  or  other 
internal  agency  procedures  designed  to 
obtain  publicity  for  its  research  or  R&D 
programs. 

(2)  The  pre-BoIicitation  announcement 
publications  by  SBA  shall  not  be 
interpreted  as  a  substitute  or  relief 
vehicle  for  existing  statutory  and 
regulatory  publication  requirements 
related  to  individual  or  specific 
procurement/grant  actions. 

b.  Pre-Solicitation  Announcement 
Content  The  SBIR  pre-solicitation 
announcements  will  include  sufficient 
data  to  effectively  apprise  appropriate 
segments  of  the  Nation's  smaU  business 
community  of  forthcoming  SBIR  Program 
Solicitations,  thereby  assisting  the 
participating  agencies  in  identifying 
prospective,  responsible  sources.  The 
agencies  shall  provide  the  required 
information  to  the  SBA  30  days  prior  to 
the  pre-solicitation  announcement  dates 
set  by  the  SBA  per  the  master  schedule. 
The  following  information  is  required: 

(1)  The  list  of  topics  upon  which 
research  or  R&D  pnqwsals  will  be 
sought  Each  research  or  R&D  topic  shall 
have  approximately  10  words  or  less  in 
its  title. 

(2)  Agency  address  and/or  phone 
number  from  which  SBIR  Program 
Solicitations  can  be  obtained. 

(3)  Names,  addresses,  and  phone 
numbers  of  agency  contact  points  where 
SBIR-related  inquiries  may  be  directed. 

(4)  Dates  of  Program  Solicitations 
release. 

(5)  Dates  for  receipt  of  proposals. 

(6)  Estimated  number  and  average 
dollar  amounts  or  level  oi  effort  of  Phase 
I  awards  to  be  made  under  the 
solicitation. 


11.  Simplified,  Standardized  and  Tmiety 
SBIR  Profram  Solicitations 

a.  Instructions  for  SBIR  Program 
Solicitation  Preparation.  The  Small 
Business  Research  Development  Act 

(Pub  J-  97-219)  requires 

simplified,  standardized  and  timely 
SBIR  solicitations"  (Section  4(i)(l)). 
Further,  the  Act  requires  the  SBIR 
programs  of  participating  agencies  to 
use  a  "uniform  process"  (Section  4(e)(4)) 
and  that  the  regulatory  burden  of 
participating  in  the  SBIR  programs  be 
minimized.  The  instructions  in  Appendix 
1,  therefore,  purposely  depart  from 
normal  Government  solicitation  formats 
and  requirements.  SBIR  Program 
Solicitations  shall  be  prepared 
according  to  Appendix  1. 

b.  Agencies  shall  provide  the  SBA. 
Office  of  Iimovation,  Research  and 
Technology,  ten  copies  of  each 
solicitation  and  any  modifications 
thereto  no  later  than  the  date  of  release 
of  the  solicitation  or  modification  to  the 
public. 

c.  Non-SBIR  R.  R&D-Reloted  Actions. 
It  is  not  intended  that  the  SBIR  Program 
Solicitation  replace  or  be  used  as  a 
substitute  for  unsolicited  proposals  or  R. 
R&D  awards  to  small  business 
authorized  by  existing  regulations;  nor, 
are  the  SBIR  Program  Solicitation 
procedures  intended  to  prohibit  other 
agency  R.  R&D  actions  with  small 
business  concerns  carried  on  in 
accordance  with  applicable  statutory/ 
regulatory  authorizations. 

12.  Simplified  and  Standardized  Funding 
Process 

In  its  requirement  for  the 
establishment  of  a  "simplified, 
standardized  funding  process,"  the  SBIR 
legislation  requires  that  specific 
attention  be  given  to  the  following  areas 
of  SBIR  program  administration: 

a.  Timely  Receipt  and  Review  of 
Proposals. 

(1)  Participating  agencies  shall 
establish  firm  schedules  and  review 
formats  for  appropriate  distribution  of 
the  proposals  for  reviewing 
recommendations  and  submission  to  the 
SBIR  program  manager  for  award 
determinations. 

(a)  All  activities  related  to  Phase  I 
proposal  reviews  shall  normally  be 
completed  and  awards  made  within  6 
months  from  the  date  proposals  are 
received  by  the  agencies. 

(b)  The  SBIR  Program  Solicitations  for 
Phase  I  will  establish  proposal 
submission  dates.  Related  to  Phase  II 
activity,  an  agency  may  establish  set 
proposal  submission  dates;  however,  it 
is  anticipated  that  each  agency  will 
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negotiate  mutually  acceptable  proposal 
submission  ddtes  with  individual  Phase 
I  performers,  accomplish  proposal 
reviews  expeditiously,  and  proceed  with 
awards.  While  it  is  recognized  that 
Phase  II  arrangements  between  the 
agency  and  proposer  may  require  more 
detailed  negotiation  to  establish  terms 
acceptable  to  both  parties,  the  agencies 
must  not  sacrifice  the  research  or  R&D 
momentum  crea  ted  under  Phase  I  by 
engaging  in  unnecessarily  protracted 
Phase  II  proceedings. 

(c)  It  can  be  anticipated  that  SBIR 
participants  will  submit  duplicate  or 
similar  proposals  to  more  than  one 
soliciting  agency  when  the  work 
projects  appear  to  involve  similar  topics 
or  requirements  which  are  within  the 
expertise  and  capability  levels  of  the 
small  business  proposer.  To  the  extent 
reasonably  feasible,  interagency  funding 
duplications  related  to  acquiring  similar 
technology  under  the  SBIR  or  other 
Federal  programs  should  not  occur.  For 
this  purpose,  the  standardized  SBIR 
Program  Solicitation  will  require  the 
proposers  to  indicate  the  name  and       -^ 
address  of  the  agencies  to  which 
duplicate  or  similar  proposals  were 
made  and  to  identify  by  subject  the 
projects  for  which  the  proposal  was 
submitted  and  the  dates  submitted.  The 
same  information  will  be  required  for 
any  previous  Federal  Government 
awards.  To  assist  in  avoiding  duplicate 
funding,  each  agency  shall  provide  the 
SBA  and  each  participating  SBIR  agency 
with  a  listing  of  Phase  I  and  Phase  II 
awardees  including  the  complete 
address  and  title  of  the  project.  This 
information  should  be  distributed  no 
later  than  release  of  such  information  to 
the  public. 

b.  Review  of  SBIR  Proposals. 
Agencies  are  encouraged  to  use  their 
normal  review  process  for  SBIR 
proposals  whether  internal  or  external 
evaluation  is  used.  A  more  limited 
review  process  may  be  used  for  Phase  I 
due  to  the  larger  number  of  proposals 
anticipated.  Vvhere  appropriate,  "peer" 
reviews,  that  are  external  to  the  agency, 
are  authorized  by  the  SBIR  legislation. 
Participating  agencies  are  cautioned  that 
all  review  procedures  shall  be 
formulated  to  minimize  any  possible 
conflict  of  interest  as  it  pertains  to 
proposer  proprietary  data.  The 
standardized  SBIR  solicitation  will 
advise  potential  proposers  that 
proposals  may  be  subject  to  an 
established  external  review  process,  but 
that  the  proposer  may  include  in  its 
proposal  company  designated 
proprietary  information. 

c  Proprietory  Information  Contained 
in  Proposals.  In  preparation  of  the 


standardized  SBIR  Program  Solicitation 
as  described  in  Appendix  1,  provisions 
will  be  included  requiring  confidential 
treatment  of  proprietary  information  to 
the  extent  permitted  by  law.  O^erors 
will  be  discouraged  from  submitting 
information  considered  proprietary 
unless  it  is  deemed  essential  for  proper 
evaluation  of  the  proposal.  The 
solicitation  will  require  that  all 
proprietary  information  be  clearly 
identified  and  marked  with  a  prescribed 
legend.  Agencies  may  elect  to  require 
proposers  to  limit  proprietary 
information  to  that  essential  to  the 
proposal  and  to  have  such  information 
submitted  on  a  separate  page  or  pages 
keyed  to  the  text. 

d.  Selection  of  Phase  I A  wardees. 
Participating  agencies  shall  establish  a 
proposal  review  cycle  wherein 
successful  and  unsuccessful  proposers 
shall  be  notified  of  Hnal  award 
decisions  within  6  months  of  the 
agency's  Phase  I  proposal  due  date. 

(1)  The  standardized  Program 
Solicitation  (Appendix  1)  shall: 

(a)  Advise  Phase  I  proposers  that 
additional  information  may  be 
requested  by  the  awarding  agency  to 
evidence  awardee  responsibility  for 
project  completion. 

(b)  Contain  information  advising 
potential  offerors  of  basic  proposal 
evaluation  criteria,  such  as  legally 
required  Phase  U  special  consideration 
to  proposals  that  have  demonstrated 
third  phase,  non-Federal  follow-on 
funding  commitments. 

(2)  Phase  II  proposal  submissions, 
review,  and  selections  shall  be  managed 
by  arrangements  between  the  agency 
and  each  Phase  I  performer  considered 
for  Phase  II  award. 

(a)  Within  30  days  of  the  date  of 
award  of  funding  agreements — three 
copies  of  the  Technical  Abstract 
(containing  all  information  described  in 
Appendix  1,  para.  III.  C.  1.-7.)  for  Phase 

I  and  Phase  II  awards  shall  be  submitted 
to  the  SBA. 

(b)  Within  30  days  of  the  date  of 
award  of  Phase  II  funding  agreements — 
three  copies  of  all  follow-on  funding 
documents  submitted  by  Phase  II 
awardees  shall  be  submitted  to  the  SBA. 

e.  Rights  in  Data  Developed  Under 
SBIR  Funding  Agreement.  The  SBIR 
legislation  provides  for  "retention  of 
rights  in  data  generated  in  the 
performance  of  the  contract  by  the  small 
business  concern."  The  legislative 
history  clarifies  that  the  intent  of  the 
statute  is  to  provide  authority  for  the 
participating  agency  to  protect  technical 
data  generated  under  the  funding 
agreement,  and  to  refrain  from 
disclosing  such  data  to  competitors  of 


the  small  concern  or  from  using  the 
information  to  produce  future  technical 
procurement  specifications  that  could 
harm  the  small  business  that  discovered 
and  developed  the  innovation  until  the 
small  business  has  a  reasonable  chance 
to  seek  patent  protection  if  appropriate. 
Therefore,  it  is  recommended  that, 
except  for  program  evaluation, 
participating  agencies  protect  such 
technical  data  for  a  period  of  2  years 
from  the  completion  of  the  project  from 
which  the  data  was  generated  unless  the 
agencies  obtain  permission  to  disclose 
such  data  from  the  contractor  or 
grantee.  However,  at  the  conclusion  of 
the  2-year  period,  the  Government  shall 
retain  a  royalty-free  license  for 
Government  use  of  any  technical  data 
delivered  under  an  SBIR  funding 
agreement  whether  patented  or  not. 

f.  Title  Transfer  of  Agency  Provided 
Property.  Under  SBIR  legislation,  title  to 
equipment  purchased  in  relation  to 
project  performance  with  funds 
provided  under  SBIR  funding 
agreements  may  be  transferred  to  the 
awardee  where  such  transfer  would  be 
more  cost  effective  than  recovery  of  the 
property  by  the  government. 

g.  Cost  Sharing. 

(1)  Cost  participation  could  serve  the 
mutual  interest  of  the  participating 
agencies  and  certain  SBIR  performers  by 
helping  to  assure  the  efficient  use  of 
available  resources.  Cost-sharing, 
however,  shall  not  normally  be 
encouraged  except  where  required  by 
other  statutes. 

(2)  Except  where  required  by  other 
statutes,  participating  agencies  shall  not, 
as  a  general  policy,  request  or  require 
cost  sharing  on  Phase  I  and  Phase  II 
projects.  The  standardized  SBIR 
Program  Solicitation  (Appendix  1)  will, 
however,  provide  information  to 
prospective  SBIR  performers  concerning 
cost-sharing.  Cost  participation  will  not 
be  a  consideration  factor  in  evaluation 
of  Phase  I  and  Phase  II  proposals  except 
where  required  by  other  statutes. 

h.  Payment  Schedules  and  Cost 
Principles. 

(1)  Consistent  with  Sec.  4  of  the  SBIR 
legislation  (Section  9(j)(2)(H)  of  the 
Small  Business  Act  (as  amended  by  Pub. 
L  97-219)).  SBIR  performers  may  be 
paid  under  an  applicable,  authorized 
progress  payment  procedure  or  in 
accordance  with  a  negotiated/ 
definitized  price  and  payment  schedule. 
Advance  payments  are  optional  and 
may  be  made  under  appropriate  public 
law. 

(2)  All  SBIR  funding  agreements  shall 
use,  as  appropriate,  current  cost 
principles  and  procedures  authorized  for 
use  by  the  participating  agencies. 
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i.  Funding  Agreement  Types  and  Fee 
or  Profit  The  legislative  requirements 
for  uniformity  and  standardization 
require  that  there  be  consistency  in 
application  of  SBIR  program  provisions 
among  participating  agencies.  This 
consistency  must  consider,  however,  the 
need  for  flexibility  by  the  various 
agencies  in  missions  and  needs  as  well 
as  the  wide  variance  in  funds  required 
to  be  devoted  to  SBIR  programs  in  the 
agencies.  The  following  guidelines  are 
for  the  purpose  of  meeting  these 
requirements: 

(1)  Funding  Agreement.  The  choice  of 
type  of  funding  agreement  (contract 
grant,  or  cooperative  agreement)  rests 
with  the  awarding  agency  but  must  be 
consistent  with  the  guidelines  in  Pub.  L. 
95-224  (41  U.S.C.  501),  as  amended  by 
Pub.  L  97-258  (31  U.S.C.  6301-6308). 

(2)  Fee  or  Profit.  Unless  expressly 
excluded  by  statute,  awarding  agencies 
are  to  provide  for  a  reasonable  fee  or 
profit  on  SBIR  funding  agreements, 
including  grants,  consistent  with  normal 
profit  margins  provided  to  profit-making 
firms  for  R.R&D  work. 

j.  Periods  of  Performance  and 
Extensions. 

(1)  Phase  I.  Period  of  performance 
should  normally  not  exceed  6  months 
except  where  agency  needs  or  research 
plans  require  otherwise.  Exceptions 
should  be  minimized. 

(2)  Phase  II.  Period  of  performance 
under  Phase  II  is  the  subject  of 
negotiations  between  the  selected  Phase 
I  recipient  and  the  awarding  agency. 
However,  the  duration  of  Phase  II 
should  normally  not  exceed  2  years. 
Exceptions  should  be  minimized. 

(3)  In  keeping  with  the  legislative 
intent  to  make  a  large  number  of 
relatively  small  awards,  modiHcation  of 
funding  agreements  to  extend  periods  of 
performance,  increase  the  scope  of 
work,  or  to  increase  the  dollar  amount 
should  be  minimized,  except  for  options 
iti  the  original  Phase  I  or  II  awards. 

k.  Dollar  Value  of  Awards 
(1)  The  SBIR  legislation  does  not 
establish  limitations  on  dollar  amounts 
of  Phase  I  or  Phase  II  awards.  The 
legislative  history  clearly  envisions  a 
large  number  of  relatively  small  awards 
of  "up  to  $50,000"  and  "up  to  $500,000" 
for  Phase  I  and  II  respectively.  While  no 
specific  limitations  on  dollar  amounts 
for  Phase  I  or  II  are  established  by  this 
policy  directive,  and  while  it  is 
recognized  that  some  research  or  R&D 
projects  will  require  larger  awards, 
agencies  should  strive  to  plan  SBIR 
projects  so  that  the  majority  of  Phase  I 
awards  will  be  $50,000  (or  14  person 
year)  or  less  and  the  majority  of  Phase  II 
awards  will  be  $500,000  or  less.  SBA  will 
amend  the  policy  directive  as  required 


to  adjust  the  $50,000  and  $500,000 
amounts  to  compensate  for  inflation. 

(2)  Within  30  days  after  the  award  of 
any  funding  agreement  exceeding 
$50,000  for  Phase  I  or  $500,000  for  Phase 
II,  the  agency  SBIR  representative  shall 
provide  the  SBA  with  written 
justification  of  such  action.  Similar 
justification  is  required  for  any  dollar 
increase  of  a  funding  agreement  which 
would  bring  the  cumulative  dollar 
amount  to  a  total  in  excess  of  the 
aforestated  amounts. 

1.  Grant  Authority.  The  Small  Business 
Innovation  Development  Act  does  not 
in  and  of  itself,  convey  grant  authority. 
Each  agency  must  secure  grant  authority 
in  accordance  with  its  normal 
procedures. 

m.  Conflicts  of  Interest.  Participating 
agencies  are  cautioned  that  awards 
made  to  firms  owned  by  or  employing 
current  or  previous  Federal  Government 
employees  could  create  conflicts  of 
interest  for  those  employees  in  violation 
of  the  Ethics  in  Government  Act  of  1978 
(Pub.  L  95-521,  as  amended  by  Pub.  L 
96-19  and  Pub.  L  96-28).  Each 
participating  agency  should  refer  to  the 
standards  of  conduct  review  procedures 
currently  in  effect  for  that  agency  to 
ensure  that  such  conflicts  of  interest  do 
not  arise. 

13.  Annual  Report  to  SBA  and  OHiee  of 
Science  and  Technology  Policy 

The  Small  Business  Innovation 
Development  Act  requires  a  "simplified, 
standardized  and  timely  annual  report" 
from  the  participating  agencies  in  the 
SBIR  program  and  those  agencies 
required  to  establish  small  business 
research  and  research  and  development 
goals  to  the  SBA  and  OSTP.  Reports  to 
SBA  are  due  and  shall  include  the 
following: 

a.  Reporting  Dates  to  SBA.  Reporting 
shall  be  on  an  annual  basis  and  will  be 
for  the  period  ending  September  30  of 
each  fiscal  year.  The  report  is  due  to 
SBA  within  90  days  from  the  annual 
period  ending  date. 

b.  Small  Business  Innovation 
Research  Programs  (SBIR)  (awards  over 
$10,000). 

(1)  Agency  total  Hscal  year,  for  FY 
1983  and  each  year  thereafter, 
extramural  research  and  research  and 
development  total  budget  authority  as 
reported  to  the  National  Science 
Foundation  pursuant  to  Special  K  of  the 
United  States  budget. 

(2)  SBIR  program  total  fiscal  year 
dollars  derived  by  applying  the  statute 
per  centum  to  the  agencies  extramural 
research  and  research  and  development 
total  budget  authority. 


(3)  SBIR  program  fiscal  year  dollars 
obligated  through  SBIR  program  funding 
agreements  for  Phase  I  and  Phase  II. 

(4)  Number  of  SBIR  individual 
solicitations  released  during  the  fiscal 
year  and  the  number  of  topics  and 
subtopics  contained  in  each  solicitation. 

(5)  Number  of  copies  of  each  SBIR 
solicitation  distributed  by  the 
participating  agency. 

(6)  Number  of  proposals  received  by 
the  agency  for  each  topic  and  subtopic 
in  each  SBIR  solicitation. 

(7)  For  both  Phase  I  and  II  the  SBIR 
awardee's  name  and  address, 
solicitation  topic  and  subtopic. 
solicitation  number,  project  title,  and 
total  dollar  amount  of  funding 
agreement.  Identify  minority  and 
disadvantaged  small  business,  women- 
owned  small  business  and  Phase  II 
awardees  with  a  follow-on  funding 
commitment. 

(8)  For  an  agency  Phase  III  award 
using  non  SBIR  Federal  funds,  to 
continue  a  Phase  II  project,  the  agency 
shall  provide  the  name,  address,  project 
title  and  dollar  amount  obligated. 

c.  Small  Business  Research  and 
Research  and  Development  Coaling 
Program  (non-SBIR  awards  over 
$10,000). 

(1)  Agency  previous  fiscal  year's  total 
R&R&D  budget  authority. 

(2)  Agency  previous  fiscal  year's  total 
R&R&D  obligated  dollars  to  small 
business,  minority  and  disadvantaged 
small  businesses  and  women-owned 
small  business  under  funding 
agreements  and  the  percentage  to  the 
agency's  total  R&R&D  dollar  authority. 

(3)  Agency  current  fiscal  year  total 
R&R&D  budget  authority. 

(4)  Agency  current  fiscal  year  total 
R&R&D  small  business  goal  based  on 
the  percentage  of  awards  to  small 
businesses  made  the  previous  fiscal 
year. 

(5)  Current  fiscal  year  achievement  of 
the  singular  small  business  R&R&D  goal 
and  the  dollars  obligated  through  prime 
funding  agreements  by  categories  of 
small  business,  minority  and 
disadvantaged  small  business,  and 
women-owned  small  business. 

d.  Agency  Research  and  Research 
and  Development  Funding  Agreements 
(SBIR  and  gaoling  program  awards  over 
$10,000).  Report  the  total  number  and 
dollar  value  of  R&R&D  awards  under 
subparagraph  b.  and  c.  above  made 
pursuant  to  the  categories  of  contracts, 
cooperative  agreements  or  grants. 
Identify  SBIR  awards  of  a  participating 
agency,  and  compare  the  number  and 
amount  of  such  awards  with  awards  to 
other  than  small  business  concerns. 
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e.  Agency  Reports.  Submit  Hve  copies 
of  each  report  to  the  SBA,  Office  of 
Innovation.  Research  and  Technology, 
1441  "L"  Street.  NW..  Washington.  D.C. 
2041S. 

14.  SBA  Pioym  to  Monitor  and  Sorvsy 
SBR  Activity 

a.  Examples  ofSBIR  Areas  to  be 
Monitored  by  SBA. 

(1)  SBIR  Funding  Allocations.  Of 
major  significance  to  the  success  of  the 
SBR  program  is  the  magnitude  and 
nature  of  the  agencies'  funding 
allocations  identified  for  fiscal  year 
SBIR  applications.  The  SBIR  legislation 
explicity  relates  to  both  the  definition  of 
the  SBIR  effort,  research  or  RftD  (as 
defined  in  the  Act  and  OMB  Circular  A- 
11].  and  the  mathematical  methodology 
for  determining  fiscal  year  participation 
levels  for  all  work  categorized  tvithin 
the  statutory  definitions.  SBA  will 
monitor  these  allocations. 

(2)  Program  Solicitation  and  Award 
Status.  The  accomplishment  of 
scheduled  SBIR  events,  such  as  Program 
Solicitation  release  and  contract,  grant 
or  cooperative  agreement  award,  is 
critical  to  meeting  statutory  mandates 
and  to  operating  an  effective,  useful 
program.  SBA  plans  to  monitor  these 
and  other  operational  features  of  SBIR 
program  implementation.  Except  in 
instances  where  SBA  assistance  is 
requested  related  to  a  specific  SBIR 
project,  contract,  etc..  SBA  does  not 
intend  to  monitor  administration  of  the 
agreements. 

(3)  Follow-on  Funding  Commitments. 
SBA  will  monitor  whether  follow-on 
non-Federal  funding  commitments 
obtained  by  Phase  II  awardees  for  Phase 
III  were  considered  in  the  evaluation  of 
Phase  II  proposals  as  required  by  the 
Act. 

(4)  Agency  Rules  and  Regulations.  It 
is  essential  that  no  implementing 
regulation  be  promulgated  by  the 
participating  agencies  that  is 
inconsistent  with  or  contradicts  either 
the  letter  or  intent  of  the  legislation  and 
the  directive.  SBA's  monitoring  activity 
will  include  review  of  rules  and 
regulations  and  procedures  generated  to 
facilitate  intra-sgency  SBIR  program 
implementation. 

15.  SBIR  information  System 

SBA  will  prepare  and  distribute 
information  materials  (pamphlets,  fact 
sheets  and  news  releases  as 
appropriate]  that  describe  the  basic 
elements  of  the  SBIR  program. 

a.  The  legislative  requirement  for  an 
SBA-maintained  information  system  is 
not  interpreted  as  prohibiting 
participating  agencies  fitim  publicizing 
SBIR  activities  relating  to  individual 


agency  programs  to  identify 
organizational  structures  actually 
responsible  for  carrying  on  SBIR 
operational  functions. 

(1)  In  view  of  certain  joint  SBA/ 
agency  activities  required  by  the  SBIR 
legislation,  information  publication  may 
often  be  most  effectively  accomplished 
in  concert 

(2)  The  participating  agencies  are 
invited  to  advance  suggestions  to  SBA 
concerning  existing  information  systems 
that  may  be  tailored  to  serve  specific 
SBIR  publication  needs. 

b.  SBA  identifies  in  ito  SBIR 
publications  points  of  contact  for 
obtaining  SBIR-related  information. 

(1)  All  participating  agencies  will 
establish  and  maintain  contact  points  to 
process  inquiries  related  to  specific 
agency  SBIR  activities. 

16.  Small  Minority  and  Disadvantaged 
.  Business  Concerns 

Pub.  L  97-219  (section  2(b)(3))  sUtes 
that  one  of  its  purposes  is  "to  foster  and 
encourage  participation  by  minority  and 
disadvantaged  persons  in  technological 
innovation." 

a.  To  carry  out  this  purpose  of  the 
statute  the  SBA  and  agencies  %vill  make 
outreach  efforts  to  find  and  place 
innovative  small  minority  and 
disadvantaged  concerns  in  the  SBIR 
program  information  system. 

b.  The  SBA  will  develop,  participate 
in,  and  when  appropriate  and  feasible 
sponsor  seminars  for  innovative  small 
minority  and  disadvantaged  concerns 
and  individuals  to  inform  them  of  the 
SBIR  program. 

c.  The  SBA  will  inform  small  minority 
and  disadvantaged  concerns  and 
individuals  of  Federal  and  commercial 
assistance  and  services  available  for 
SBIR  program  participants. 

d.  While  these  individuals  and  small 
concerns  will  be  required  to  compete  for 
SBIR  awards  on  the  same  basis  as  all 
other  small  business  concerns, 
participating  agencies  are  encouraged  to 
work  independently  and  cooperatively 
with  SBA  to  develop  methods  to 
encourage  qualified  small  minority  and 
disadvantaged  firms  to  participate  in 
their  SBIR  programs. 

17.  Exemption  for  National  Security  or 
Intelligence  Functions 

a.  The  SBIR  legislation  provides  for 
exemptions  related  to  the  simpUfied. 
standardized  funding  process  "*  *  *  if 
national  security  or  intelligence 
functions  clearly  would  be  jeopardized." 
This  "exemption"  should  not  be 
interpreted  as  a  blanket  exemption  or 
prohibition  of  SBIR  participation 
concerning  acquisition  of  effort  related 
to  these  subjects  and  functions  except 


as  specifically  defined  under  Section  4 
(Section  9(e)(2)  of  the  Small  Business 
Act  (as  amended  by  Pub.  L  97-219))  of 
the  SBIR  public  law.  Agency  technology 
managers  in  directing  research  or  R&D 
projects  under  the  SBIR  program,  where 
the  project  subject  matter  may  be 
particularly  sensitive  to  national 
seciuity  must  make  a  determination  on 
which,  if  any,  of  the  standardized 
proceedings  deariy  place  national 
security  and  intelligence  functions  in 
jeopardy,  then  proceed  with  an 
acceptable  modified  process  to  complete 
the  SBIR  action. 

b.  It  is  anticipated  that  SBA's  SBIR 
program  monitoring  activities,  except 
where  prohibited  by  security 
considerations,  shall  include  a  review  of 
nonconforming  SBIR  actions  justified 
under  this  public  law  provision. 

Appendix  1 — Instructions  for  SBIR 
Pro^gram  Solicitation  Preparatioa 

The  Small  Businesses  Innovation 
Development  Act  (Pub.  L  97-219] 
requires  "*  *  *  simplified,  standardized 
and  timely  SBIR  solicitations"  (Section 
4,  Section  9(j](l)].  Further,  the  Act 
requires  the  SBIR  programs  of 
participating  agencies  to  utilize  a 
"uniform  process"  (Section  4.  Section 
9(E](4]]  and  that  the  regulatory  burden 
of  participating  in  the  SBIR  programs  be 
minimized.  Therefore,  the  following 
instructions  purposely  depart  from 
normal  government  sohcitation  formats 
and  requirements.  SBIR  solicitations  will 
be  prepared  and  issued  as  Program 
Solicitations  in  accordance  with  the 
following  instructions. 

Limitation  in  Size  of  Solicitation 

In  the  interest  of  meeting  the 
legislative  requirement  for  simplified 
and  standardized  solicitations,  the 
entire  SBIR  solicitation  with  the 
exception  of  Section  VIII  "Research 
Topics."  described  below,  shall  be 
limited  to  20  pages.  There  is  no  page 
limit  on  Section  VIII  "Research  Topics." 

Format 

SBIR  Program  Solicitations  will  be 
prepared  in  a  simplified,  standardized, 
easily  read,  easy  to  understand  format 
including  a  cover  sheet,  a  table  of 
contents  and  the  following  sections  in 
the  order  listed  (content  of  each  section 
is  discussed  below): 

I.  Program  Description 

II.  DeRnitions 

IIL  Proposal  Preparation  Instructions  and 
Requirements 

IV.  Method  of  Selection  and  Evaluation 

Criteria 

V.  Considerations 

VL  Submission  of  Proposals 


\ 
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VII.  Scientiric  and  Technical  Information 
Sources 

VIII.  Research  Topics 


Cover  Sheet 

The  cover  sheet  or  tide  page  of  an 
SBIR  Program  Solicitation  shall  clearly 
identify  the  solicitation  as  a  Small 
Business  Innovation  Research  Program 
Solicitation,  identify  the  agency  issuing 
the  solicitation,  specify  date  (or  dates) 
proposals  are  due  under  the  solicitation 
and  state  solicitation  nnmber. 

Instructions  for  Preparation  of  SBIR 
Program  Solicitation  Sections  I  through 
VIII 

/.  Program  Description 

A.  Summarize  in  narrative  form  the 
invitation  to  submit  proposals  and  the 
objectives  of  the  SBIR  program. 

B.  Describe  in  narrative  form  the 
agency's  SBIR  program  including  a 
description  of  the  three  phases.  Note  in 
your  description  that  the  solicitation  is 
for  Phase  I  proposals  only.  (See  Section 
VI.  65-01.) 

C.  Describe  program  eligibility,  as 
follows:  Eligibility.  Each  concern 
submitting  a  proposal  must  qualify  as  a 
small  business  for  research  or  R&D 
purposes.  In  addition,  the  primary 
employment  of  the  principal  investigator 
must  be  with  the  small  business  firm  at 
the  time  of  award  and  during  the 
conduct  of  the  proposed  research.  Also 
for  both  Phase  I  and  Phase  II  the 
research  or  R&D  work  must  be 
performed  in  the  United  States.  "United 
States"  means  the  several  states,  the 
Territories  and  possessions  of  the 
United  States,  the  Commonwealth  of 
Puerto  Rico,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  the  Trust 
Territory  of  the  Pacific  Islands,  and  the 
District  of  Columbia. 

D.  List  name,  address  and  telephone 
number  of  agency  contacts  for  general 
information  on  the  SBIR  Program 
Solicitation. 

//.  Definitions 

Whenever  terms  that  are  unique  to  the 
SBIR  program,  a  given  solicitation  or 
portion  of  a  solicitation  are  used,  these 
terms  will  be  defmed  in  a  separate 
section  titled  "  Definitions."  As  a 
minimum  the  definitions  of  small 
business,  small  minority  and 
disadvantaged  business,  women  owned 
small  business  and  subcontracting  from 
paragraph  4  of  Small  Business 
Administration  (SBA)  Policy  Directive 
65-01  shall  be  included  in  this  section. 

///.  Proposal  Preparation  Instructions 
and  Requirements 

The  purpose  of  this  section  is  to  tell 
the  proposer  what  to  include  in  his  or 


her  proposal  and  to  set  forth  limits  on 
what  may  be  included.  It  should  also 
provide  guidance  to  assist  proposers  in 
improving  the  quality  and  acceptance  of 
proposals  particularly  to  firms  which 
may  not  have  previous  Government 
experience. 

A.  Limitations  on  Length  of  Proposal 
Include  at  least  the  following 
information: 

1.  SBIR  Phase  I  proposals  shall  not 
exceed  a  total  of  25  pages  (regular  size 
type — no  smaller  than  elite — single  or 
double  spaced,  standard  BV»"  x  11 ' 
pages]  including  cover  page,  budget  and 
all  enclosures  or  attachments. 

2.  A  notice  that  no  additional 
attachments,  appendices  or  references 
beyond  the  25-page  limitation  shall  be 
considered  in  proposal  evaluation  and    ' 
that  proposals  in  excess  of  the  25-page 
limitation  shall  not  be  considered  for 
review  or  award. 

B.  Proposal  Cover  Sheet.  Every 
proposer  will  be  required  to  include  at 
least  the  following  information  on  the 
first  page  of  proposals.  Items  8  and  9  are 
for  statistical  purposes  only. 

1.  Agency  and  solicitation  number. 

2.  Topic  Number. 

3.  Subtopic  Number. 

4.  Topic  Area. 

5.  Project  Title. 

6.  Name  and  complete  address  of  firm. 

7.  Small  Business  certification  as 
follows:  "The  above  concern  certiHes  it 
is  a  small  business  Hrm  and  meets  the 
definition  as  stated  in  the  solicitation." 

8.  Small  Minority  and  Disadvantaged 
Business  Certification  as  follows:  "The 

above  concern  certifies  that  it does 

does  not  qualify  as  a  minority  and 

disadvantaged  small  business  as 
defined  in  the  Definition  Section  of  the 
Program  Solicitation." 

9.  Women-owned  Small  Business 
Certification  as  follows:  The  above 

concern  certifies  that  it does 

does  not  qualify  as  a  women-owned 
small  business  as  defined  in  the 
Definition  Section  of  the  Program 
Solicitation. 

10.  Disclosure  permission  statement 
as  follows:  "Will  you  permit  the 
Government  to  disclose  the  title  and 
technical  abstract  page  of  your  proposed 
project,  plus  the  name,  address,  and 
telephone  nimiber  of  the  corporate 
official  of  your  firm,  if  your  proposal 
does  not  result  in  an  award,  to  firms  that 
may  be  interested  in  contacting  you  for 
further  information?"  Yes  —  No  — 

11.  Signature  of  a  company  official  of 
the  proposing  firm  and  that  individual's 
typed  name,  title,  address,  telephone 
number,  and  date  of  signature. 

12.  Signature  of  Principal  Investigator 
or  Project  Manager  within  the  proposing 
firm  and  that  individual's  typed  name. 


title,  address,  telephone  number,  and 
date  of  signature. 

13.  Legend  for  proprietary  information 
as  described  in  the  "Considerations" 
Section  of  this  Program  Solicitation  if 
appropriate. 

C.  Abstract  or  Summary.  Proposers 
will  be  required  to  include  a  one-page 
project  summary  of  the  proposed 
research  or  R&D  including  at  least  the 
following: 

1.  Name  and  address  of  firm. 

2.  Name  and  title  of  principal 
investigator  or  project  manager. 

3.  Agency  name,  solicitation  number, 
solicitation  topic  and  subtopic. 

4.  Title  of  project. 

5.  Technical  abstract,  limited  to  two 
hundred  words. 

6.  Provide  key  words  (8  maximum) 
description  of  the  project  useful  in 
identifying  the  technology,  research 
thrust  and/or  potential  commercial 
application. 

7.  Summary  of  the  anticipated  results 
and  implications  of  the  approach  (both 
Phases  I  and  II)  and  the  potential 
commercial  applications  of  the  research. 

D.  Technical  Content.  SBIR  Program 
Solicitations  shall  require  as  a  minimum 
the  following  to  be  included  in  proposals 
submitted  thereimder: 

1.  Identification  and  Significance  of 
the  Problem  or  Opportunity.  A  clear 
statement  of  the  specific  technical 
problem  or  opportunity  addressed. 

2.  Phase  I  Technical  Objectives.  State 
the  specific  objectives  of  the  Phase  I 
research  and  development  effort, 
including  the  technical  questions  it  will 
try  to  answer  to  determine  the 
feasibility  of  the  proposed  approach. 

3.  Phase  I  Work  Plan.  A  detailed 
description  of  the  Phase  I R,  R&D  plan. 
The  plan  should  indicate  what  will  be 
done,  where  it  will  be  done  and  how  the 
R,  R&D  will  be  carried  out.  Phase  IR, 
R&D  should  address  the  objectives  and 
the  questions  cited  in  2  above.  The 
methods  planned  to  achieve  each 
objective  or  task  should  be  discussed  in 
detail. 

4.  Related  Research  or  R&D.  Describe 
significant  research  or  R&D  that  is 
directly  related  to  the  proposal  including 
any  conducted  by  the  project  manager/ 
principal  investigator  or  by  the 
proposing  firm.  Describe  how  it  relates 
to  the  proposed  effort,  and  any  planned 
coordination  with  outside  sources.  The 
proposer  must  persuade  reviewers  of  his 
or  her  awareness  of  key  recent  research 
or  R&D  conducted  by  others  in  the 
specific  topic  area.  - 

5.  Key  Personnel  and  Bibliography  of 
Directly  Related  Work.  Identify  key 
personnel  involved  in  Phase  I  including 
their  directly  related  education. 
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experience,  and  bibliographic 
information.  Where  vitae  are  extensive, 
summaries  that  focus  on  the  most 
relevant  experience  or  publications  are 
desired  and  may  be  necessary  to  meet 
pn:>posaI  size  limitation. 

6.  Relationship  with  Future  Research 
or  Research  and  Development. 

a.  State  the  anticipated  results  of  the 
proposed  approach  if  the  project  is 
successful  (Phase  I  and  II). 

b.  Discuss  the  significance  of  the 
Phase  I  effort  in  providing  a  foundation 
for  Phase  II  research  or  research  and 
development  effort. 

7.  Facilities.  A  detailed  description. 
availability  and  location  of 
instrumentation  and  physical  facihties 
proposed  for  Phase  I  should  be 
provided. 

8.  Consultants.  Involvement  of 
consultants  in  the  planning  and  research 
stiigps  of  the  project  is  permitted. 

a.  If  such  involvement  is  intended,  it 
should  be  described  in  detail. 

9.  Potential  Post  Applications.  Briefly 
describe: 

a.  Whether  and  by  what  means  the 
proposed  project  appears  to  have 
potential  commercial  application. 

b.  Whether  and  by  what  means  the 
proposed  project  appears  to  have 
potential  use  by  the  Federal 
Government. 

10.  Similar  Proposals  or  A  K-ards.  A 
firm  may  elect  to  submit  proposals  for 
essentially  equivalent  work  under  other 


or  may 
ards  for 


Federal  Program  Solicitati 
have  received  other  Fede 
essentially  equivalen 
cnses.  a  statement  m 
each  such  proposal  im  _ 

a.  The  name  and  addresi 
agencies  to  which  proposa     _ 
submitted  or  from  which  awards  were 
received. 

b.  Date  of  proposal  submission  or  date 
of  award. 

c.  Title,  number,  and  date  of 
solicitations  under  which  proposals 
were  submitted  or  awards  received. 

d.  The  specific  applicable  research 
topics  for  each  proposal  submitted  or 
award  received. 

e.  Titles  of  research  projects. 

f.  Name  and  title  of  project  manager 
or  principal  investigator  for  each 
proposal  submitted  or  award  received. 

E.  Cost  Breakdown/Proposed  Budget. 
The  solicitation  will  require  the 
submission  of  simplified  cost  or  budget 
data.  Appropriate  and  simplified  forms 
such  as  optional  form  60  (FPRI-16.806) 
may  be  used. 

fV.  Method  of  Selection  and  Evaluation 
Criteria 

A.  Standard  Statement  Essentially 
the  following  statement  shall  be 


included  in  all  SBIR  Program 
Solicitations: 

All  Phase  I  and  11  proposals  will  be 
evaluated  and  judged  on  a  competitive  basis. 
Proposals  will  be  initially  screened  to 
determine  responsiveness.  Proposals  passing 
this  initial  screening  will  be  technically 
evaluated  by  engineers  or  scientists  to 
determine  the  most  promising  technical  and 
scientiTic  approaches.  Each  proposal  will  be 
judged  on  its  own  merit.  The  Agency  is  under 
no  obligation  to  fund  any  proposal  or  any 
specific  number  of  proposals  in  a  given  topic. 
It  also  may  elect  to  fund  several  or  none  of 
the  proposed  approaches  to  the  same  topic  or 
subtopic. 

B.  Evaluation  Criteria. 

1.  The  agency  in  its  evaluation 
process  shall  develop  a  standardized 
method  that  will  consider  as  a  minimum 
the  following  factors: 

a.  The  technical  approach  and  the 
anticipated  benefits  that  may  be  derived 
from  the  research. 

b.  The  adequacy  of  the  proposed 
effort  and  its  relationship  to  the 
fulfillment  of  requirements  of  the 
research  topic  or  subtopics. 

c.  The  soundness  and  technical  merit 
of  the  proposed  approach  and  its 
incremental  progress  toward  topic  or 
subtopic  solution. 

d.  Qualifications  of  the  proposed 
principal/key  investigators  supporting 
staff  and  consultants. 

e.  In  Phase  II  evaluations  of  proposals 
of  equal  technical  and  scientific  merit 
the  agency  should  give  special 
consideration  to  proposals  which 
demonstrate  Phase  III  non-Federal 
capital  commitments.  Phase  II  proposals 
may  only  be  submitted  by  Phase  I  award 
winners. 

2.  The  factors  in  subparagraph  1.  and 
other  appropriate  evaluation  criteria,  if 
any.  shall  be  specified  in  the  "Method  of 
Selection"  Section  of  SBIR  Program 
Solicitations. 

C.  Peer  Review.  If  it  is  contemplated 
that  as  a  part  of  SBIR  proposal 
evaluation  external  peer  review  will  be 
used,  the  Program  Solicitation  must  so 
indicate. 

D.  Release  of  Proposal  Review 
Information.  After  final  award  decisions 
have  been  announced  the  technical 
evaluations  of  the  proposer's  proposal 
may  be  provided,  to  the  proposer.  The 
identity  of  the  reviewer  shall  not  be 
disclosed. 

V.  Considerations 

This  section  shall  include,  as  a 
minimum,  the  following  information: 

A.  Awards.  Indicate  the  estimated 
number  and  type  of  awards  anticipated 
under  the  particular  SBIR  Program 
Solicitation  in  question  including: 

1.  Approximate  number  of  Phase  I 
awards  expected  to  be  made. 


2.  Type  of  funding  agreement,  i.e.. 
contract,  grant  or  cooperative 
agreement.     • 

3.  State  whether  fee  or  profit  will  be 
allowed. 

4.  Cost  basis  of  funding  agreement, 
e.g.,  grant,  frim-fixed-price.  cost 
reimbursement,  or  cost-plus-fixed  fee. 

5.  Information  on  the  approximate 
average  dollar  value  of  awards  for 
Phase  I  and  Phase  II. 

B.  Reports.  Describe  the  frequency 
and  nature  of  reports  that  will  be 
required  under  Phase  I  funding 
agreements.  Interim  reports  should  be 
brief  letter  reports. 

C.  Payment  Schedule.  Specify  the 
method  and  frequency  of  payment  under 
Phase  I  agreements. 

D.  Innovations,  Inventions  and 
Patents. 

1.  Limited  Rights  Information  and 
Data. 

a.  Proprietary  Information.  Essentially 
the  following  statement  shall  be 
included  in  all  SBIR  solicitations: 

Information  contained  in  unsuccessful 
proposals  will  remain  the  property  of  the 
proposer.  The  Government  may,  however, 
retain  copies  of  all  proposals.  Public  release 
of  information  in  any  proposal  submitted  will 
be  subject  to  existing  statutory  and 
regualtory  requirements. 

If  proprietary  information  is  provided  by  a 
proposer  in  a  proposal  which  constitutes  a 
trade  secret,  proprietary  commercial  or 
financial  information,  confidential  personal 
information  or  data  affecting  the  national 
security,  it  will  be  treated  in  confidence,  to 
the  extent  permitted  by  law,  provided  this 
information  is  clearly  marked  by  the  proposer 
with  the  term  "confidential  proprietary 
information"  and  provided  the  following 
legend  appears  on  the  title  page  of  the 
proposal: 

For  any  purpose  other  than  to  evaluate  the 
proposal,  this  data  shall  not  be  disclosed 
outside  the  government  and  shall  not  be 
duplicated,  used,  or  disclosed  in  whole  or  in 
part,  provided  that  if  a  funding  agreement  it 
awarded  to  this  proposer  as  a  result  of  or  in 
connection  with  the  submission  of  this  data, 
the  Government  shall  have  the  right  to 
duplicate,  use,  or  disclose  the  data  to  the 
extent  provided  in  the  funding  agreement 
This  restriction  does  not  limit  the 
Government's  right  to  use  information 
contained  in  the  data  if  it  is  obtained  from 
another  source  without  restriction.  The  data 
subject  to  this  restriction  {k  contained  in 
pages        of  this  proposal. 

Any  other  legend  may  t>e  unacceptable  to 
the  Government  and  may  constitute  grounds 
for  removing  the  proposal  from  further 
consideration  and  without  assuming  any 
liability  for  inadvertent  disclosure.  The 
Government  will  hmit  dissemination  of  such 
information  to  within  official  channels. 

b.  Alternative  To  Minimize 
Proprietary  Information.  Agencies  may 
elect  to  instruct  proposers  to: 
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(1)  Limit  proprietary  information  to 
only  that  absolutely  essential  to  their 
proposal. 

(2)  Provide  proprietary  information  on 
a  separate  page  with  a  numbering 
system  to  key  it  to  the  appropriate  place 
in  the  proposal. 

c.  Rights  in  Data  Developed  Under 
SBIR  Funding  Agreements.  To  notify  the 
small  concern  of  the  policy  stated  in 
Policy  Directive  65.01,  para.  12(e), 
essentially  the  following  statement  will 
be  included  in  all  SBIR  Program 
Solicitations: 

Rights  in  technical  data  including  software 
developed  under  the  temn  of  any  funding 
agreement  resulting  from  proposals  submitted 
in  response  to  this  solicitation  shall  remain 
with  the  contractor  or  grantee,  except  that 
the  Covemment  shall  have  the  limited  right 
to  use  such  data  for  government  purposes 
and  shall  not  release  such  data  outside  the 
Covemment  without  permission  of  the 
contractor  or  grantee  for  a  period  of  two 
years  from  completion  of  the  project  from 
which  the  data  was  generated.  However, 
effective  at  the  conclusion  of  the  two-year 
period,  the  Covemment  shall  retain  a  royalty 
free  license  for  Covemment  use  of  any 
technical  data  delivered  under  an  SBIJR 
funding  agreement  whether  patented  or  not 

d.  Copyrights.  Include  an  appropriate 
statement  concerning  copyrights  and 
publications;  for  example: 

With  prior  wrritten  permission  of  the 
contracting  officer,  the  awardee  normally 
may  copyright  and  publish  (consistent  with 
appropriate  national  security  considerations, 
if  any]  material  developed  with  (agency 
name)  support.  (Agency  name)  receives  a 
royalty-free  Ucense  for  the  Federal 
Government  and  requires  that  each 
publication  contain  an  appropriate 
acknowledgement  and  disclaimer  statement. 

e.  Patents.  Include  an  appropriate 
statement  concerning  patents;  for 
example:  | 

Small  business  firms  normally  may  retain 
the  principal  worldwide  patent  rights  to  any 
invention  developed  with  Government 
support.  The  Covemment  receives  a  royalty- 
free  license  for  Federal  Government  use, 
reserves  the  right  to  require  the  patentholder 
to  license  others  in  certain  circumstances, 
and  requires  that  anyone  exclusively  licensed 
to  sell  the  invention  in  the  United  States  must 
normally  manufacture  it  domestically.  To  the 
extent  authorized  by  35  U.S.C.  205.  the 
Government  will  not  make  public  any 
information  disclosing  a  Covemment- 
supported  invention  for  a  two-year  period  to 
allow  the  awardee  a  reasonable  time  to 
pursue  a  patent. 

E.  Cost-Sharing.  Unless  in  conflict 
with  another  statute,  include  a 
statement  essentially  as  follows: 

Cost-sharing  is  permitted  for  proposals 
under  this  Program  Solicitation;  however, 
cost-sharing  is  not  required  nor  will  it  be  an 
evaluation  factor  in  consideration  of  your 
proposaL 


Where  cost-sharing  is  required  by 
statute,  include  an  appropriate 
statement. 

F.  Profit  or  Fee.  Incude  a  statement  on 
the  payment  of  profit  or  fee  on  awards 
made  under  the  SBIR  Program 
Solicitation. 

G.  Joint  Ventures  or  Limited 
Partnerships.  Include  essentially  the 
following  language:  "Joint  ventures  and 
limited  partnerships  are  eligible 
provided  the  entity  created  qualifies  as 
a  small  business  as  defined  in  this 
Program  Solicitation." 

H.  Research  and  Analytical  Work. 
Include  essentially  the  following 
statement: 

1.  "For  Phase  I  a  minimum  of  two- 

.  thirds  of  the  research  and/or  analytical 
effort  must  be  performed  by  the 
proposing  firm  unless  otherwise 
approved  in  writing  by  the  funding 
agreement  officer." 

2.  For  Phase  II  a  minimum  of  one-half 
of  the  research  and/or  analytical  effort 
must  be  performed  by  the  proposing 
firm. 

I.  Contractor  Commitments.  To  meet 
the  legislative  requirement  that  SBIR 
solicitations  be  simplified,  standardized 
and  uniform,  clauses  expected  to  be  in 
or  required  to  be  included  in  SBIR 
funding  agreements  shall  not  be 
included  in  full  or  by  reference  in  SBIR 
Program  Solicitations.  Rather  proposers 
shall  be  advised  that  they  will  be 
required  to  make  certain  legal 
commitments  at  the  time  of  execution  of 
funding  agreements  resulting  from  SBIR 
Program  Solicitations.  Essentially  the 
following  statement  shall  be  included  in 
the  "Consideration"  section  of  SBIR 
Program  Solicitations: 

Upon  award  of  a  funding  agreement,  the 
awardee  will  be  required  to  make  certain 
legal  commitiTients  through  acceptance  of 
numerous  clauses  in  Phase  I  funding 
agreements.  The  outline  that  follows  is 
illustrative  of  the  types  of  clauses  to  which 
the  contractor  would  be  committed.  This  list 
should  not  be  understood  to  represent  a 
complete  list  of  clauses  to  be  included  in 
Phase  1  funding  agreements,  nor  to  l>e  specific 
wording  of  such  clauses.  Copies  of  complete 
terms  and  conditions  are  available  upon 
request. 

J.  Summary  Statements.  The  following 
are  illustrative  of  the  type  of  summary 
statements  to  be  included  immediately 
following  the  statement  in  the 
subparagraph  I.  These  statements  are 
examples  only  and  may  vary  depending 
upon  type  of  funding  agreement. 

1.  Standards  of  Work.  Work 
performed  under  the  fimding  agreement 
must  conform  to  high  professional 
standards. 

2.  Inspection.  Work  performed  under 
the  funding  agreement  is  subject  to 


Government  inspection  and  evaluation 
at  all  times. 

3.  Examination  of  Records.  The 
Comptroller  General  (or  a  duly 
authorized  representative)  shall  have 
the  right  to  examine  any  directly 
pertinent  records  of  the  awardee 
involving  transactions  related  to  this 
funding  agreement. 

4.  Default.  The  Goverrmient  may 
terminate  the  funding  agreement  if  the 
contractor  fails  to  perform  the  work 
contracted. 

5.  Termination  for  Convenience.  The 
funding  agreement  may  be  terminated  at 
any  time  by  the  Government  if  it  deems 
termination  to  be  io  its  best  interest,  in 
which  case  the  awardee  will  be 
compensated  for  work  performed  and 
for  reasonable  termination  costs. 

6.  Disputes.  Any  dispute  concerning 
the  fimding  agreement  which  cannot  be 
resolved  by  agreement  shall  be  decided 
by  the  contracting  officer  with  right  of 
appeal. 

7.  Contract  Work  Hours.  The  awardee 
may  not  require  an  employee  to  work 
more  than  eight  hours  a  day  or  forty 
hours  a  week  imless  the  employee  is 
compensated  accordingly  (i.e..  overtime 

pay)- 

8.  Equal  Opportunity.  The  awardee 
will  not  discriminate  against  any 
employee  or  applicant  for  employment 
because  of  race,  color,  religion,  sex.  or 
national  origin. 

9.  Affirmative  Action  for  Veterans. 
The  awardee  will  not  discriminate 
against  any  employee  or  application  for 
emplojTnent  because  he  or  she  is  a 
disabled  veteran  or  veteran  of  the 
Vietnam  era. 

10.  Affirmative  Action  for 
Handicapped.  The  awardee  will  not 
discriminate  against  any  employee  or 
applicant  for  employment  because  he  or 
she  is  physically  or  mentally 
handicapped. 

11.  Officials  Not  To  Benefit.  No 
member  of  or  delegate  to  Congress  shall 
benefit  from  the  funding  agreement. 

12.  Covenant  Against  Contingent  Fees. 
No  person  or  agency  has  been  employed 
to  solicit  or  secure  the  funding 
agreement  upon  an  understanding  for 
compensation  except  bona  fide 
employees  or  commercial  agencies 
maintained  by  the  awardee  for  the 
purpose  of  securing  business. 

13.  Gratuities.  The  funding  agreement 
may  be  terminated  by  the  Government  if 
any  gratuities  have  been  offered  to  any 
representative  of  the  Government  to 
secure  the  contract. 

14.  Patent  Infringement.  The  awardee 
shall  report  each  notice  or  claim  of 
patent  infringement  based  on  the 
performance  of  the  funding  agreement. 
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K.  Additional  Information. 
Information  pertinent  to  an 
understanding  of  the  administration 
requirements  of  SBIR  proposals  and 
funding  agreements  not  included 
elsewhere  shall  be  included  in  this 
section.  As  a  minimum,  statements 
essentially  as  follows  shall  be  included 
under  "Additional  Information"  in  SBIR 
Program  Solicitations: 

1.  This  Program  Solicitation  is 
intended  for  informational  purposes  and 
reflects  current  planning.  If  there  is  any 
inconsistency  between  the  information 
contained  herein  and  the  terms  of  any 
resulting  SBIR  funding  agreement,  the 
terms  of  the  funding  agreement  are 
controlling. 

2.  Before  award  of  an  SBIR  funding 
agreement,  the  Government  may  request 
the  proposer  to  submit  certain 
organizational,  management,  personnel, 
and  fmancial  information  to  assure 
responsibility  of  the  proposer. 

3.  The  Government  is  not  responsible 
for  any  monies  expended  by  the 
proposer  before  award  of  any  funding 
agreement. 

4.  This  Program  Solicitation  is  not  an 
offer  by  the  Government  and  does  not 
obligate  the  Government  to  make  any 
specific  number  of  awards.  Also, 
awards  under  this  program  are 
contingent  upon  the  availability  of 
funds. 

5.  The  SBIR  program  is  not  a 
substitute  for  existing  unsolicited 
proposal  mechanisms.  Unsolicited 
proposals  shall  not  be  accepted  under 
the  SBIR  program  in  either  Phase  I  or 
Phase  II. 

6.  If  an  award  is  made  pursuant  to  a 
proposal  submitted  under  this  SBIR 
Program  Solicitation,  the  contractor  or 
grantee  or  party  to  a  cooperative 
agreement  will  be  required  to  certify 
that  he  or  she  has  not  previously  been, 
nor  is  currently  being,  paid  for 
essentially  equivalent  work  by  any 
agency  of  the  Federal  Government 

VI.  Submission  of  Proposals 

A.  This  section  shall  clearly  specify 
the  proposal  due  date  (due  dates  where 
the  agency  elects  to  phase  proposal 
submissions  by  research  topic). 

B.  This  section  shall  specify  the 
number  of  copies  of  the  proposal  that 
are  to  be  submitted. 

C  This  section  shall  clearly  set  forth 
the  complete  mailing  and/or  delivery 
address(es)  where  proposals  are  to  be 
submitted. 

D.  This  section  may  include  other 
instructions  such  as  the  following: 

1.  Bindings.  Please  do  not  use  special 
bindings  or  covers.  Staple  the  pages  in 
the  upper  left  comer  of  the  cover  sheet 
of  each  proposal. 


2.  Packaging.  All  copies  of  a  proposal 
should  be  sent  in  the  same  package. 

VII.  Scientific  and  Technical 
Information  Sources 

Wherever  descriptions  of  research 
topics  or  subtopics  include  reference  to 
publications,  information  on  where  such 
publications  will  normally  be  available 
shall  be  included  in  a  separate  section 
of  the  solicitation  entitled  "Scientific 
and  Technical  Information  Sources." 

VIII.  Research  Topics 

Describe  the  research  or  R&D  topics 
and  subtopics  for  which  proposals  are 
being  solicited  sufficiently  to  inform  the 
proposer  of  technical  details  of  what  is 
desired  while  leaving  sufficient 
flexibility  in  order  to  obtain  the  greatest 
degree  of  creativity  and  innovation 
consistent  with  the  overall  objectives  of 
the  SBIR  programs. 

[FR  Doc.  85-537  Filed  1-7-85  8:45  am] 
MUJNOCOOC  tinf-oi-«i 


DEPARTMENT  OF  COMMERCE 

Office  of  ttte  Secretary 

15  CFR  Part  0 

Disciplinary  Action  Concerning  Post- 
empioyment  Conflict  of  Interest 
Violations 

AOCNCV:  Office  of  the  Secretary. 
Department  of  Commerce. 

ACTION:  Final  rule;  correction. 

summary:  This  document  corrects  the 
section  numbers  contained  in  final 
regulations  establishing  administrative 
procedures  for  disciplinary  actions 
concerning  post-employment  conflict  of 
interest  violations,  which  appeared  at 
pages  32057  and  32058  in  the  Federal 
Register  of  Friday,  August  10, 1984  (49 
FR  32057-32058). 

FOR  FURTHER  INFORMATION  CONTACT 

David  Maggi,  General  Attorney,  Office 
of  General  Counsel,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Room  5882.  Washington, 
D.C.,  telephone:  (202)  377-5017. 
Marilyn  G.  Wagner, 

Assistant  General  Counsel  for 
A  dministration. 

The  following  corrections  are  made  in 
FR  Doc.  84-21322,  appearing  at  pages 
32057-32058  in  the  Federal  Register  issue 
of  August  10. 1984: 

In  Subpart  H,  §§0.73&-40  through 
0.735-48  are  renumbered  as  0.735-42 
through  0.735-50.  including  changing 


the  appropriate  internal  references 

accordingly. 

[FR  Doc.  85-565  Filed  1-7-85:  8:45  am] 
MuwacoM  Mio-ew-« 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  1 

Fees  for  Contract  Market  Rule 
Enforcement  Reviews  and  Rnancial 
Reviews 

AOCNCV:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  schedule  of  fees. 

summary:  The  Commission  recently 
proposed  to  charge  each  board  of  trade 
("exchange")  an  annual  fee  for  the  costs 
the  Commission  incurs  in  conducting 
rule  enforcement  reviews  and  fmancial 
reviews  with  respect  to  contract 
markets.  49  FR  22827  (June  1. 1984). 
Having  reviewed  the  public  comments 
on  the  proposed  fee  schedule,  the 
Commission  is  now  adopting  a  modified 
fee  schedule  in  final  form.  While  the  fee 
for  each  exchange  will  still  be  based  on 
a  formula  which  takes  into  account  both 
the  trading  volume  of  the  exchange  and 
the  number  of  contracts  trading  on  the 
exchange,  the  revised  formula  also  takes 
into  consideration  the  average  annual 
review  costs  which  the  Commission 
incurred  with  respect  to  each  exchange 
during  the  preceding  three  fiscal  years. 
It  is  anticipated  that  the  final  fee 
schedule  will  recover  a  substantial 
portion  of  the  actual  costs  to  the 
Commission  of  conducting  rule 
enforcement  reviews  and  financial 
reviews.  The  first  year  for  which  fees 
will  be  collected  is  fiscal  year  1985. 
EFFECTIVE  DATE:  February  7, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Daniel  S.  Goodman,  Esquire.  Office  of 
General  Counsel,  Commodity  Futures 
Trading  Commission,  2033  K  Street 
NW.,  Washington,  D.C.  20581. 
Telephone  (202)  254-9880. 
SUPPLEMENTARY  INFORMATION: 

On  June  1, 1984,  the  Commission 
published  for  comment  in  the  Federal 
Register  a  proposed  annual  fee  to 
recover  the  Commission's  actual  costs  in 
conducting  rule  enforcement  reviews 
and  financial  reviews  of  each  exchange. 
49  FR  22827  (June  1, 1984).  The 
supplementary  information 
accompanying  the  proposed  fee 
schedule  set  forth  in  detail  the  statutory 
and  regulatory  authority  pursuant  to 
which  the  Commission  conducts  these 
reviews.  Under  the  fee  proposal,  the 
total  amount  that  the  Commission  would 


collect  in  each  fiical  year  would  be 
based  on  its  average  annual  total  review 
costs  during  the  preceding  three  flscal 
yean.  Each  exchange  would  be 
assessed  $2,000  of  this  total  fee.  The 
remainder  of  the  total  fee  would  be 
divided  among  the  exchanges  according 
to  (1)  the  trading  volume  of  each 
exchange  during  the  preceding  three 
fiscal  years  and  (2)  the  number  of 
contracts  in  which  the  exchange  was 
designated  as  a  contract  market  and  in 
whidi  at  least  one  trade  had  taken  place 
during  the  previous  fiscal  year.  The 
volume  factor  would  be  weighted  twice 
as  heavily  as  the  number-of-contracts 
factor.  In  no  event  would  the 
Commission  total  fee  recovery  be  more 
than  its  average  actual  total  review 
costs  for  the  preceding  three  fiscal 
years. 

The  Commission  received  seven 
comment  letters  in  response  to  its 
proposed  fee,  six  from  exchanges  and 
one  from  a  trade  organization.  The 
comments  focused  on  the  Coounisslon's 
proposed  fee  formula.  One  commenter 
firmly  supported  the  Commission's 
proposed  fee  formula.  Several  of  the 
other  commenters,  however,  concluded 
that  the  Commission  shoald  base  the  fee 
for  each  exchange  on  the  actual 
Commission  review  costs  incurred  with 
respect  to  that  exchange.  Two 
exchanges  suggested  that  using  actual 
costs  on  a  per-exchange  basis  was  a 
legal  requirement  imposed  by  the 
relevant  statutory  authority  for  the  fee, 
while  other  commenters  felt  that 
computing  costs  on  a  per-exchange 
basis  was  necessary  to  reward 
exchanges  with  superior  rule 
enforcement  and  financial  compliance 
programs.  MidAmerica  Commoidity 
Exchange  ("MidAmerica")  performed  its 
own  statistical  comparison  c^  the 
Commission's  proposed  fee  with  what  it 
.  calculated  to  bie  the  Conunission's 
actual  costs  of  reviewing  each  exchange 
during  fiscal  years  19B1-^.*  On  the 
basis  of  its  calculations,  MidAmerica 
determined  that  the  Conunission's 
proposed  fee  formula  placed  relatively 
too  much  weight  on  the  number  of 
trading  contracts  and  too  little  weight  on 
volume. 

Upon  considering  these  comments,  the 
Commission  has  determined  that  its 
proposed  fee  formula  should  be 
modified  to  ensure  that  in  general  no 
exchange  is  charged  more  than  the 
average  actual  review  costs  which  the 


Commission  incurred  with  respect  to  it 
during  the  preceding  three  fiscal  years* 
and  that  the  first  fee  to  be  collected 
should  be  due  within  60  days  of  die 
effective  date  of  this  rule  for  fiscal  year 
1965.*  The  three-year  period  was  chosen 
to  compensate  for  any  anomalous 
events  which  mi^t  occur  during  any 
single  year  and  to  make  sore  that  each 
exchange  would  be  reviewed  at  least 
once  during  the  period  for  which  the  fee 
was  computed. 

As  a  further  revision  in  its  proposed 
fee  formula,  the  Commission  has 
decided  to  raise  its  base  fee  per 
exchange  from  $2,000  per  year  to  $5,000 
per  year.  This  change  reflects  the  fact 
that  each  exchange  incurred  annual 
average  review  costs  in  excess  of  $5,000 
during  fiscal  years  1982-84. 

Although  one  commenter  suggested 
that  the  Commission's  proposed  fee 
formula  placed  unjustified  emphasis  on 
the  number  of  contracts  trading  on  an 
exchange,  the  Commission  has  not 
altered  its  proposed  decision  to  weight 
the  volume  factor  twice  as  heavily  as 
the  number-of-contracts  factor.  In  this 
regard,  the  Conunission  acknowledges 
that  its  use  of  a  formula  to  apportion 
total  review  costs  is  an  educated 
approximation  and  is  not  based  on  a 
precise  statistical  correlation.  It  should 
again  be  emphasized,  however,  that 
under  the  new  fee  formula  no  exchange 
will  be  charged  more  than  its  actual 
average  review  costs  during  the 
preceding  three  fiscal  years. 

The  net  result  of  the  Commission's 
new  formula  is  that  the  Commission  will 
recover  $207,000  for  fiscal  year  1985. 
This  figure  represents  approximately  69 
percent  of  the  $298,646  which  the 
Commission  spent  per  year  during  fiscal 


'  MidAmerica't  cost  totali  for  each  exchange 
differed  fomewhat  from  thoee  calculated  by  titm 
Commission;  in  one  instance,  th«  discrepancy  was 
greater  than  100  percent.  Because  MidAmerica  did 
not  provide  the  backup  data  for  its  calculations,  11  is 
not  possible  to  pinpoint  the  basis  for  Ibebe 
discrepancies. 


'The  only  exception  to  this  policy  would  occur  in 
the  rare  event  that  the  Commission  did  not  complete 
a  major  rule  enforcement  review  of  an  exchange 
during  the  preceding  three  ytan.  This  exceptia« 
does  not  affect  the  fee*  for  fiscal  year  IMS.  since 
the  Commission  completed  a  major  rule 
enforcement  review  of  each  exchange  during  fiscal 
years  1982-64.  Moreover,  the  Commission 
anticipates  that  in  the  futaie  It  will  oomplete  a 
major  rule  enforcement  review  of  each  exchange 
once  every  two  years. 

MidAmerica  is  the  only  exchange  of  which  the 
Commission  did  not  complete  a  major  rule 
enforcement  review  during  tiBcal  yean  1981-83. 
This  explains  why  MidAmerica's  computations 
suggested  that  its  proposed  fiscal  year  1084  fee  was 
too  high  when  compared  with  the  Commission's 
actual  costs  of  reviewing  MidAmerica  during  flscal 
years  1961-63.  la  view  of  the  Commissioa's 
expenditure  of  $43,138  for  rule  enforcement  and 
financial  reviews  of  MidAmerica  in  Tiscal  year  1964, 
MidAmerica's  fiscal  year  198S  fee  of  SlS.OOO  is  less 
than  the  Commission's  actual  annual  cost  of 
reviewing  MidAmerica  during  fiscal  years  1982-64. 

*  Since  the  comments  on  the  proposed  fee  were 
not  received  until  late  in  fiscal  year  1984.  the 
Commission  decided  to  watt  until  cost  data  for 
fiscal  year  1984  were  available  before  Implementing 
the  final  fee  proposal. 


years  1962-84  in  conducting  rule 
enforcement  reviews  and  financial 
reviews  of  the  11  exdianges. 

The  Commission's  calctilation  of  ■ 
fiscal  year  1985  fee  of  $18,000  for 
MidAmerica  is  provided  as  an  example 
of  how  fees  are  calculated  under  the 
final  fee  formula.  The  Commission 
calculated  that  during  fiscal  year  1984. 
MidAmerica's  active  contracts 
represented  22.09  percent  of  all  active 
contracts.* The  Commission  further 
determined  that  trading  on  MidAmerica 
amounted  to  2.13  percent  of  all  trading 
on  domestic  futures  exchanges  during 
fiscal  years  1962-84.* The  Conunission 
then  multiplied  the  vohnne  figure  by  two 
and  added  that  product  to  the  number- 
of-contracts  figure  to  arrive  at  a  sum  of 
26.35.  ((2.13X2) -I- 22.09 =28.35). 

To  arrive  at  a  fee  for  MidAmerica,  tiiis 
sum  was  multiplied  by  $525.45  (the 
"multiplier"),  the  largest  figure  that 
could  be  used  as  a  uniform  multiplier 
without  charging  any  exchange  more 
than  the  actual  average  annual  cost  of 
reviewing  that  exchange  during  fiscal 
years  1982-64.  The  multiplier  was 
derived  as  follows:  For  each  exchange, 
the  Commission  computed  the  simi  of 
twice  the  exchange's  volume  percentage 
plus  its  number-of-contracts  percentage. 
This  sum  was  divided  into  a  figure 
$5,000  less  than  the  exchange's  actual 
average  annual  review  costs  for  fiscal 
years  1982-84.*  The  lowest  resulting 
quotient  $525.45.  belonged  to  the 
Chicago  Mercantile  Exchange.  This 
quotient  was  used  as  the  multiplier.* 

The  product  of  26.35  and  the  uniform 
multiplier  of  $525.45  is  $1334S.6a 
(26.35  X  $525.45  =$13,845.60).  This 
product  was  added  to  the  base  fee  of 
$5,000  to  arrive  at  a  sum  of  $18.845.6a 
Finally,  this  sum  was  rounded  down  to 
$18,000,  a  figure  which  is  less  than 
MidAmerica's  actual  average  annual 


*  A  complete  list  of  contracts  traded  in  fiscal  year 
1984.  by  exchange,  is  induded  as  AUachment  1. 

*  A  list  of  trading  volumes  for  each  exchange  is 
included  as  Attachment  2. 

One  commenter  wondered  why  the  Commission's 
formula  considered  an  exchange's  volume  over  a 
three-year  period  but  its  number  of  contracts  only 
for  the  most  lacent  fiscal  year.  The  Commissioa 
believes  that  the  volume  statistic  is  generally  more 
volatile  than  the  numberK)f-contracts  figure,  and 
thus  it  is  necessary  to  look  at  vohtme  ovm  a  longer 
period  of  time  in  order  to  avoid  distorted  data. 

*  As  explained  above.  SS.OOO  is  the  base  fee  whick 
the  Commission  is  charging  each  exchange.  This 
figure  represents  the  Commission's  minimum 
average  annual  cost  of  conducting  rule  enforcement 
and  financial  revie«**  of  an  exchange. 

'Depicted  numerically,  the  computations  for  At 
Chicago  Mercantile  Exchange  were  as  followr 
Volume  peicantage  3=27.93.  Number-of-contracts 
percentage  •25.56.  Actual  average  review 
cosU-$47,793.  ($47,793 -SS.OOO)  divided  by 
((2  X  27.93)  -f  25.58)  =$525.45. 
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review  cost  of  $19,321  during  fiscal 
years  1982-84. 

Using  the  same  formula,  the  following 
Hscal  year  1985  fees  were  computed  for 
all  eleven  exchanges: 


Oacago  Board  of  Tradt 

Cficago  Mwcanfela  Exclwnoa.. 
Cofmnodtty  Exct^snge.  Inc... 


kMAnanca  ComTKxMy  Eachtng* 

Cone*.  Sugv  t  Cocoa  Ejcchanga.. 

Nm  Yofk  MomnMa  Exctianga 

Na»  Yofii  Conon  Exnanga 

Kanaaa  Oiy  Boad  ot  Trada 

Na*  Voft  Fukaaa  Exctanga 

MHwiaapolii  Gram  Exctianga 

Chcago  Rca  &  Cooon  Exctiang*. 


.(83.000 

.  47.000 

.  22.000 

.  18.000 

.  11.000 

.  11.000 

.  8.000 

.  8.000 

.  8.000 

.  8.000 

.  5.000 


These  fiscal  year  1985  fees  shall  be  paid 
to  the  Commission  within  60  days  of  the 
effective  date  of  this  rule.  Contrary  to 
the  comment  suggesting  that  the 
Commission  would  use  these  fees  to 
fund  its  regulatory  activities,  the 
Commission  will  forward  these  fees  to 
the  United  States  Treasury. 

Several  commenters  expressed  the 
view  that  the  Commission  should  be 
held  accountable  for  the  costs  it  incurs 
in  conduc.'ing  rule  enforcement  and 
Hnancial  reviews.  SpeciHcally,  these 
commenters  suggested  that  the 
Commission  delineate  more  precisely 
the  components  of  its  costs  Hgures. 
establish  cost-control  mechanisms,  and 
provide  each  exchange  with  a 
breakdown  and  justification  of  the  costs 
incurred  in  reviewing  the  exchange's 
programs.  The  Commission  believes  that 
its  budget  accounting  code  system, 
which  was  revised  at  the  beginning  of 
Tiscal  year  1984.  provides  a  sufficiently 
detailed  breakdown  of  the  costs  it  incurs 
in  conducting  reviews  of  the  exchanges. 
As  it  has  done  in  the  past,  the 
Commission  will  continue  to  provide 
these  figures  to  the  exchanges  when 
appropriate  requests  are  made.  Beyond 
that,  the  sta^  of  the  Commission's 
Division  of  Trading  and  Markets  is 
constantly  in  contact  with  exchange 
officials  before  and  during  the  course  of 
exchange  reviews.  The  Commission 
welcomes  suggestions  and  constructive 
criticisms  of  its  review  plans.  At  the 
same  time,  however,  the  Commission 
does  not  believe  it  would  be  appropriate 
to  require  the  Commission  to  justify  its 
resource  allocations  to  the  exchanges. 

The  Commission  was  asked  by  one 
exchange  to  provide  additional 
justification  for  its  32  percent  overhead 
figure.  Commission  overhead  includes 
such  items  as  rent,  communications, 
utilities,  printing,  reproduction,  supplies, 
materials,  equipment,  and  furniture.  For 
fiscal  year  1984.  the  Commission's  total 
direct  obligations  were  $26,652.(XX),  of 
which  $8,643,000  were  attributable  to 
overhead  items.  $8,643,000  divided  by 


$26,652,000  equals  32.43  percent,  a  figure 
which  the  Commission  rounded  down  to 
32  percent. 

Another  exchange  claimed  that 
"planning  costs"  should  not  be  included 
in  the  Commission's  total  cost  figures. 
Among  these  costs  are  the  expenses 
incurred  by  the  Commission  staff  in 
determining  which  exchanges  to  review 
each  year  and  how  generally  to  conduct 
reviews.  The  total  annual  planning  costs 
for  the  Commission  amounted  to  an 
average  of  only  $10,499.72  for  all 
exchanges,  exclusive  of  overhead,  or 
less  than  $1,000  per  exchange,  during 
fiscal  years  1982-84.  The  Commission 
has  decided  not  to  include  these 
planning  costs  in  the  final  fee  schedule. 

Pointing  to  the  over  30  percent  jump  in 
total  Commission  review  costs  from 
fiscal  year  1981  to  fiscal  year  1982.  one 
exchange  recommended  that  limits  be 
placed  on  annual  increases  in  the 
Commission's  costs  of  conducting  rule 
enforcement  and  financial  reviews.  The 
Commission  cannot  commit  itself  to 
such  an  exchange-imposed  budget  cap. 
particularly  since  it  cannot  predict  when 
or  whether  conditions  at  the  exchanges 
will  necessitate  expanded  review 
activity.  The  Commission  notes  that  the 
average  annual  increase  in  review  costs 
since  Hscal  year  1982  has  been 
approximately  10  percent,  without  any 
adjustment  for  inflation, 
notwithstanding  the  inclusion  of  sales 
practice  audits  for  the  first  time  in  fiscal 
year  1983. 

Regulatory  Flexibility  Act 

The  Commission  has  previously 
determined  that  contract  markets  are 
not  "small  entities"  for  purposes  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq.  47  FR  18618  (April  30. 1982).  The 
requirements  of  the  Regulatory 
Flexibility  Act  therefore  do  not  apply  to 
contract  markets.  Accordingly,  the 
Chairman,  on  behalf  of  the  Commission, 
hereby  certifies  pursuant  to  5  U.S.C. 
605(b]  that  the  rule  promulgated  herein 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  17  CFR  Part  1 

Contract  market  rule  enforcement 
reviews.  Contract  market  financial 
reviews.  Fees. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act,  and  in 
particular  in  sections  4c,  5.  5a.  5b,  6b.  8 
and  8a,  7  U.S.C.  6c.  7,  7a.  7b,  13a.  12.  and 
12a.  and  in  section  26  of  the  Futures 
Trading  Act  of  1978,  as  amended  by 
section  237  of  the  Futures  Trading  Act  of 


1982,  7  U.S.C.  16a,  the  Commission 
hereby  amends  Part  1  of  Chapter  1  of 
Title  17  of  the  Code  of  Federal 
Regulations  by  adding  Appendix  B.  In 
taking  this  action,  the  Commission  has 
considered  the  pubhc  interest  to  be 
protected  by  the  antitrust  laws  and  has 
endeavored  to  take  the  least 
anticompetitive  means  of  achieving  the 
regulatory  objectives  of  the  Commodity 
Exchange  Act. 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

Appendix  B — Fees  for  Contract  Market 
Rule  Enforcement  Reviews  and 
Financial  Reviews 

(a)  Within  60  days  of  the  effective  date  of  a 
final  fee  schedule  for  each  fiscal  year,  each 
board  of  trade  which  has  been  designated  as 
a  contract  market  for  at  least  one  actively 
trading  contract  shall  submit  a  check  or 
money  order,  made  payable  to  the 
Commodity  Futures  Trading  Commission,  to 
cover  the  Commission's  actual  costs  in 
conducting  contract  market  rule  enforcement 
reviews  and  financial  reviews. 

(b)  The  Commission  shall  compute  the  fee 
for  each  l>oard  of  trade  by  (1)  taking  the 
number  of  contracts  in  which  the  board  of 
trade  was  designated  as  a  contract  market 
and  in  which  at  least  one  trade  has  taken 
place  during  the  previous  fiscal  year.  (2) 
dividing  that  number  by  the  number  of 
contracts  in  which  all  boards  of  trade  were 
designated  and  in  which  at  least  one  trade 
has  taken  place  during  the  previous  fiscal 
year.  (3)  taking  the  total  trading  volume  of  the 
Iraard  of  trade  for  the  preceding  three  nscal 
years;  (4)  dividing  that  number  by  the  total 
trading  volume  during  that  period  for  all 
boards  of  trade  to  be  charged  a  fee;  (5) 
multiplying  that  quotient  by  two;  (6)  adding 
the  quotient  computed  in  (2)  to  the  product 
computed  in  (5);  (7)  multiplying  the  sum 
computed  in  (6)  by  a  "multiplier"  computed 
as  follows:  (a)  For  each  board  of  trade  of 
which  the  Commission  completed  a  major 
rule  enforcement  review  during  the  previous 
three  fiscal  years,  obtain  the  actual  average 
annual  Commission  costs  of  conducting  rule 
enforcement  and  financial  reviews  of  that 
board  of  trade  during  those  years,  (b) 
subtract  S5.000  from  each  figure  obtained  in 
(a),  (c)  divide  each  difference  computed  in  (b) 
by  the  sum  computed  in  (6)  above  for  the 
corresponding  board  of  trade,  and  (d)  use  the 
smallest  of  the  quotients  computed  in  (c)  as 
the  "multiplier":  (8)  adding  $5,000  to  the 
product  computed  in  (7);  and  (9)  rounding 
that  sum  down  to  the  nearest  multiple  of 
$1,000. 

(c)  Checks  should  l>e  sent  to  the  attention 
of  the  Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  2033  K  Street, 
NW.,  Washington,  DC.  20581. 
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Issued  in  Washington,  D.C..  on  January  3, 
1985,  by  the  Commission. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

Attachment  1 

The  following  is  a  Tist  of  the  86 
contracts  traded  during  fiscal  year  1984 
in  which  the  11  boards  of  trade  have 
been  designated  as  contract  markets. 

Chicago  Board  of  Trade  (18J— 20.93% 
Com  I 

Oats  ' 

Soybeans 
Soybean  Meal 
Soybean  Oil 
Wheat 
Plywood 

CNNfA  Mortgages,  CDR 
T-Bonds,  15  year 
T-Bonds,  Option 
T-Notes.  6Vi-lQyear 
Heating  Oil,  Gulf 
Crude  Petroleum 
Gasoline,  Unleaded 
Gold 
Silver 
GNMAU 
Major  Market  Index 

Chicago  Mercantile  Exchange  (22) — 
25.58% 

Live  Cattle 

Live  Hogs 

Pork  Bellies 

Feeder  Cattle 

Lumber 

Certificates  of  Deposit,  90  day 

T-Bills,  90  day 

S&P  500  Stock  Index 

S&P  100  Stock  Index 

S&P  500  Stock  Index,  Option 

Eurodollar 

Gold 

Swiss  Franc 

British  Pound 

Canadian  Dollar 

Deutsche  Mark 

Deutsche  Mark,  Option 

Japanese  Yen 

French  Franc 

Mexican  Peso 

Gasoline,  Leaded 

No.  2  Fuel  Oil 
Commodity  Exchange.  Inc.  (5) — 5.81% 

Gold 

Silver 

Copper 

Gold,  Option 

Aluminum 
MidAmerica  Commodity  Exchange 
(19)— 22.09% 

Soybeans 

Wheat  j 

Com  I 

Oats 

Refmed  Sugar 

Live  Cattle 

Live  Hogs 


T-Bonds 
T-Bills.  90  day 
Silver 

Silver,  New  York 
Gold 

Canadian  Dollar 
Deutsche  Mark 
Japanese  Yen 
British  Pound 
Swiss  Franc 
Platinum 
Gold,  Option 

Coffee,  Sugar  and  Cocoa  Exchange  (5/ — 
5.81% 
Coffee  C 
Sugar,  No.  11 
Sugar,  No.  11  Option 
Sugar,  No.  12 
Cocoa 

New  York  Mercantile  Exchange  (6) — 
6.97% 

Potatoes,  Round  White 

Heating  Oil,  New  York  No.  2 

Gasoline,  New  York  Leaded 

Crude  Oil 

Palladium 

Platintmi 
New  York  Cotton  Exchange  (3)— 3.48% 

Cotton,  No.  2 

Orange  Juice,  Frozen  Concentrated 
Propane 

Kansas  City  Board  of  Trade  ^5/— 3.48% 

Wheat 

Value  Line  Stock  Index 

Mini  Value  Line  Stock  Index 
New  York  Futures  Exchange  (2)— 2.32% 

NYSE  Composite  Stock  Index 

NYSE  Composite,  Option 

Minneapolis  Grain  Exchange  (2) — 2.32% 

Wheat 

Wheat,  White 
Chicago  Rice  &  Cotton  Exchange  (1)— 
1.16% 

Rice,  Rough 

Attachment  2 

The  following  is  a  list  of  trading 
volume,  by  exchange,  for  fiscal  years 
1982. 1983,  and  1984. 
Chicago  Board  of  Trade — 45.28% 

1982—48.510,002 

1983—59,205.337 

1984—73.667,320 

SUM— 181,382,659 

Chicago  Mercantile  Exchange — 27.93% 

1982—31,191,637 

1983—38,043,739 

1984—42,627,371 

SUM— 111,862,747 
Commodity  Exchange,  Inc. — 14.14% 

1982—16,077,256 

1983—20,369,008 

1984—20,190.027 

SUM— 56,636,291 
MidAmerica  Commodity  Exchange — 
2.13% 

1982—2,151,695 


1983—3,041,461 

1984—3,360,077 

SUM— 8,553,233 
Coffee,  Sugar  and  Cocoa  Exchange — 
3.p6% 

1982—3,243,899 

1983—4,637,263 

1984—4,374,944 

SUM— 12,256,106 
New  York  Mercantile  Exchange — 2.72% 

1982—2,323,378 

1983—3,580,697 

1984—5,010,738 

SUM— 10,914,813 
New  York  Cotton  Exchange— 1.19% 

1982—1,561,436 

1983—1,648,433 

1984—1,588,481 

SUM— 4,798,350 
Kansas  City  Board  of  Trade— 1.25% 

1982—1,425,530 

1983—1,744,388 

1984—1,837,882 

SUM— 5,007,800 
New  York  Futures  Exchange— 1.98% 

1982—757,320 

1983—3,413,827 

1984—3,775,408 

SUM— 7,946,555 
Minneapolis  Grain  Exchange — 0.27% 

1982—364,908 

1983—383,350 

1984—337,346 

SUM— 1,085,604 
Chicago  Rice  &  Cotton  Exchange — 0.01% 

1982—36,958 

1983—9,546 

1984—6,168 

SUM— 52,672 
All  Exchanges— 100.00% 

1982—107,644,019 

1983—136,077,049 

1984—156,775,762 

SUM— 400,496,830 

[FR  Doc.  85-541  Filed  1-7-85;  8:45  am) 

MLUNO  CODE  63S1-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  271 

[Docket  No.  RM79-76-230  (West  Virginia- 
4);  Order  No.  409] 

HIgh-Cost Gas  Produced  FromTlght 
Formations;  West  Virginia 

Issued  January  4, 1985. 

agency:  Federal  Energy  Regulatory 
Commission,  DOE. 
action:  Final  rule. 
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Under  section  107(c)(5)  of  the 
Natural  Gas  Policy  Act  of  1978.  the 
Federal  Energy  Regulatory  Conunission 
(Commission)  is  authorized  to  designate 
certain  types  of  natural  gas  as  high-cost 
gas  where  the  Commission  determines 
that  the  gas  is  produced  under 
conditions  which  present  extraordinary 
risks  or  costs.  Gas  so  designated  may 
receive  an  incentive  price.  Under 
Section  107(c)(5).  the  Commission  issued 
a  final  rule  designating  natural  gas 
produced  from  tight  formations  as  high- 
cost  gas  which  may  receive  an  incentive 
price  (18  CFR  271.703)  (1983). 
jurisdictional  agencies  may  submit 
recommendations  of  areas  for 
designation  as  tight  formations.  This 
order  adopts  the  recommendation  of  the 
Office  of  Oil  and  Gas.  State  of  West 
Virginia,  that  portions  of  the  Berea 
Sandstone,  the  "Second  Berea"  zone, 
and  the  "Gordon"  zone  underlying 
portions  of  Jackson,  Mason,  and  Wood 
Counties.  West  Virginia,  be  designated 
as  tight  formations  under  S  271.703(d). 

EFFECnvc  DATE:  This  rule  is  effective 
February  4, 1985. 

FOR  FUMTHER  INFORMATION  CONTACT 
James  Whitfield  Jr..  (202)  357-8213  or 
Walter  W.  Lawson.  (202)  357-8556. 

Before  Commissionera:  Raymond ). 
O'Connor.  Chainnan;  Georgiana  Sheldon.  A. 
G.  Scum,  Oliver  G.  Richard  IIJ  and  Charles 
G.  Stalon. 

Based  on  a  recommendation  made  by 
the  Office  of  Oil  and  Gas  of  the  State  of 
West  Virgiaia  (West  Virginia),  the 
Commission  amends  its  regulations  *  to 
include  portions  of  the  Berea  Sandstone. 
"Second  Berea"  zone,  and  the  "Gordon" 
zone  underlying  portions  of  Jackson, 
Mason,  and  Wood  Counties.  West 
Virginia,  as  designated  tight  formations 
eligible  for  incentive  pricing.  The 
Director  of  the  Office  of  Pipeline  and 
Producer  Regulations  issued  a  notice 
proposing  the  amendment  on  July  23. 
1984.*  No  comments  or  requests  for 
hearing  were  filed  in  response  to  the 
notice. 

Evidence  submitted  by  West  Virginia 
supports  the  assertion  that  the  Berea 
Sandstone,  "Second  Berea"  zone,  and 
the  "Gordon"  zone  meet  the  guidelines 
contained  in  §  271.703(c)(2).  The 
Commission  adopts  that 
recommendation. 

This  amendment  shall  become 
effective  February  4. 1985. 

List  of  Subjects  in  18  CFR  Part  271 

Natural  gas.  Incentive  price.  Tight 
formations. 


■18  CFR  271.703(d)  (1983). 
*  «  FR  30075.  July  20. 1964. 


In  consideration  of  the  foregoing,  Part 
271  of  Subchapter  H.  Chapter  I.  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below. 

By  the  Commission. 
Keniwth  F.  Plumli, 

Secretary. 

PART  271-{AMENDED1 

1.  The  authority  citation  for  Part  271 
reads  as  follows: 

Authority:  Department  of  Energy 
Organization  Act.  42  U.S.C  7101  etseq^ 
Natural  Gas  Policy  Act  of  197a  15  U.S.C 
3301-3432:  Administrative  Procedure  Act.  5 
U.&C  553. 

2.  Section  271.703(d)  is  amended  by 
adding  paragraph  (d)(185)  to  read  as 
follows. 

1271.703    Tight  fonnatlons. 

*        •        *        •        • 

(d)  Designated  tight  formations. 

(185)  The  Berea  Sandstone  and 
"Second  Berea"  zone  of  the  Pocono 
Group  and  the  "Gordon"  zone  of  the 
Hampshire  Group  in  West  Virginia. 
RM79-76  (West  Virginia— 4). 

(i)  Delineation  of  formation.  The 
Berea  Sandstone.  "Second  Berea"  zone, 
and  "Gordon"  zone  underlie  portions  of 
Jackson.  Mason,  and  Wood  Counties. 
The  Berea  Sandstone  lies  immediately 
below  the  Sunbury  Shale  and  the 
"Gordon"  zone  lies  above  the  "Brown 
Shale"  zone. 

(ii)  Depth.  The  average  depth  to  the 
lop  of  the  Berea  Sandstone  and  "Second 
Berea"  zone  ranges  from  1,500  feet  in 
western  Mason  County  to  over  2.700  feet 
in  eastern  Jackson  County.  The  average 
depth  to  the  top  of  the  "Gordon"  zone 
ranges  from  2,538  feet  in  Wood  County 
to  2.852  feet  in  Jackson  County. 

(FR  Doc  85-536  Filed  1-7-85;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
32  CFR  Part  505 

(Army  Reg.  340-21] 

Privacy  Act  of  1974;  Personal  Privacy 
and  Rights  of  Individuals  Regarding 
Personal  Records 

agency:  Department  of  the  Army.  DoD. 
action:  Final  rule. 

StJMMARV:  The  Army  hereby  deletes 
exemption  rules  for  systems  of  records 
A0508.11bUSACIDC  and 
A0508.25aUSACIDC  and  amends  the 


exemption  rule  identification  for  system 

of  records  A0508.11aUSACIDC. 

CFFCCnVE  date:  January  8. 1985. 

ADDRESS:  Office  of  the  Adjutant 

General.  Headquarters.  Department  of 

the  Army  (DAAC-AMR-S),  2461 

Eisenhower  Avenue,  Alexandria.  VA 

22331-0301. 

FOR  FURTNCR  information  CONTACT: 

Mrs.  Dorothy  Karkanen,  telephone  (703) 

325-6163. 

SUPPLEMENTARY  INFORMATION:  In  FR 

Doc  84-32892.  dated  December  18. 1984 
(49  FR  49139).  the  Department  of  the 
Army  deleted  and/or  amended  notices 
for  exempted  systems  of  records 
identified  above.  Purpose  of  this 
document  is  to  effect  agreement 
between  the  exemption  rules  and  the 
notices  to  which  they  apply. 

List  of  Subjects  in  32  CFR  Part  505 

Privacy. 

PART  505— (AMENDED] 

§505.9   [Amended] 

Accordingly.  32  CFR  505.9  is 
amended  by  removing  Exempted  Record 
Systems  A0508.il  bUSACIDC  and 
A0508.25aUSACIDC  and  by  amending 
Exempted  Record  System 
A0508.11aUSACIDC  to  remove  the 
suffix  "a". 
Patiida  H.  Means. 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
January  2. 1965. 
(FR  Doc.  85-I95  Filed  1-7-85;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[A-10-FRL-2750-8] 

Approval  and  Promulgation  of 
Implementation  Plana;  Oregon 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Withdrawal  of  final  rule. 

SUMMARY:  EPA  today  gives  notice  that 
the  final  rule  approving  amendments  to 
the  Oregon  Department  of 
Environmental  Quality  (ODEQ)  rules  for 
municipal  incinerators  and  open  field 
burning  published  October  15, 1984  (49 
FR  40162)  has  been  withdrawn.  A 
request  has  been  made  by  an  individual 
to  submit  critical  comments  on  these 
two  revisions.  Elsewhere  in  today's 
Federal  Register.  EPA  is  opening  a  30- 
day  public  comment  period  on  its 


iReeii 
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proposed  approval  of  these  two  rule 
revisions.  This  action  does  not  affect 
any  other  part  of  the  October  15, 1984 
notice,  specifically,  the  approval  of  the 
revisions  to  the  ODEQ  open  burning 
rules  as  revisions  to  the  Oregon  State 
Implementation  Plan  (SIP). 
EFFECTIVE  DATE:  This  action  will  be 
effective  on  December  15, 1984. 
ADDRESSES:  Copies  of  materials 
submitted  to  EPA  may  be  examined 
during  normal  business  hours  at  the 
following  locations: 
Public  Information  Reference  Unit, 

Envirorunental  Protection  Agency,  401 

M  Street,  SW,  Washington.  D.C.  20460 
Air  Programs  Branch  (lOA-84-5), 

Environmental  Protection  Agency, 

1200  Sixth  Avenue,  Seattle, 

Washington  98101 
State  of  Oregon,  Department  of 

Environmental  Quality,  522  S.W.  Fifth. 

Yeon  Building,  Portland,  Oregon  97207 

Copy  of  the  State's  submittal  may  be 
examined  at:  The  Office  of  Federal 
Register,  1101  L  Street  NW,  Room  8401, 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT 
David  C.  Bray,  Air  Programs  Branch.  M/ 
S  532,  Environmental  Protection  Agency, 
1200  Sixth  Avenue,  Seattle,  Washington 
98101,  Telephone  (206)  442-8577,  (FTS) 
399-6577. 

SUPPLEMENTARY  INFORMATION:  On 

January  16, 1984  ODEQ  submitted 
amendments  to  its  rules  for  refuse 
burning  equipment  (OAR  340-21-005, 
025  and  027).  On  March  14, 1984  ODEQ 
submitted  amendments  to  its  rules  for 
open  field  burning  in  the  Willamette 
Valley  (OAR  340-26-001  through  045). 
On  June  5, 1984  ODEQ  submitted 
amendments  to- its  rules  for  open 
burning  (OAR  340-23-022  through  115). 
EPA  published  on  October  15, 1984  (49 
FR  40162),  a  fmal  rulemaking  approving 
these  three  revisions. 

EPA  received  notice  on  October  31, 
1984  from  an  individual  that  he  wished 
to  submit  critical  comments  on  the 
revisions  to  the  ODEQ  rules  for  refuse 
burning  equipment  and  open  field 
burning.  Pursuant  to  the  procedure 
announced  in  the  October  15. 1984 
rulemaking,  EPA  is  therefore 
withdrawing  the  final  rule  approving 
these  two  rules.  EPA  is  doing  so  without 
providing  prior  notice  and  opportunity 
to  comment  because  EPA  has  already 
informed  the  public  it  would  follow  this 
procedure  if  a  request  tto  submit  adverse 
or  critical  comments  was  received  by 
November  15, 1984.  For  the  same  reason, 
EPA  finds  it  has  good  cause  to  make  this 
withdrawal  immediately  effective. 
Elsewhere  in  today's  Federal  Register, 
EPA  is  proposing  approval  of  these  two 


rule  revisions  and  is  opening  a  30-day 
public  comment  period  on  its  proposed 
action. 

This  action  does  not  affect  any  other 
part  of  the  October  15, 1984  notice, 
specifically,  the  approval  of  the 
amended  Opening  Burning  Rules  (OAR 
340-23-022  through  115). 

The  OfHce  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

•  (Sees.  110(a)  and  301(a]  of  the  Clean  Air  Act 
(42  U.S.C.  7410(a)  and  7601(a)]) 

List  of  Subjecto  in  40  CFR  Part  52 

Environmental  Protection  Agency.  Air 
pollution  control.  Ozone,  Sulfur  oxides. 
Nitrogen  dioxide.  Lead,  Particulate 
matter.  Carbon  monoxide. 

Dated:  December  28, 1984. 
William  D.  RuckeUhaus, 
Administrator. 

Part  52  of  Chapter  I,  Title  40,  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— (AMENDED] 

Subpart  MM— Oregon 

In  §  52.1970,  paragraph  (c)(68)  is 
revised  to  read  as  follows: 

§  52.1970    Identification  of  plan. 

•  *  *  •  * 

(c)  *  •  * 

(68)  Amendments  to  the  Open  Burning 
Rules  (OAR  340-23-022  through  115), 
submitted  by  the  State  Department  of 
Environmental  Quality  on  June  5, 1984. 

(FR  Doc.  85-547  Filed  1-7-85;  8:45  am) 

BILUNQ  COOE  6560-50-11 


40  CFR  Parts  60  and  61 
[A-7-FRL-2752-41 

Standards  of  Performance  for  New 
Stationary  Sources  (NSPS)  and 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPS); 
Automatic  Delegation  of  Auttiority 
Agreements  and  Delegation  of 
Additional  Authority  (Nebraska,  Iowa 
and  Missouri) 

mGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  delegation  of 

authority. 

summary:  This  notice  announces  a 
revision  of  the  delegation  of  authority 
procedures  involving  EPA  and  the  States 
of  Nebraska,  Iowa  and  Missouri.  Under 
ttie  terms  of  the  new  procedures, 
Nebraska,  Iowa  and  Missouri  will 


automatically  receive  authority  to 
implement  and  enforce  the  federal 
Standards  of  Performance  for  New 
Stationary  Sources  (NSPS),  40  CFR  Part 
60  and/or  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAPS),  40  CFR  Part  61,  upon  the 
state's  adoption  of  additional  standards. 
The  new  procedures  were  set  forth  in 
separate  agreements  between  EPA  and 
the  states  involved.  The  notice  also 
announces  an  extension  of  the 
Nebraska,  Iowa  and  Missouri 
delegations  of  authority  to  include 
additional  standards.  "The  extension 
actions,  which  automatically  occurred 
under  the  terms  of  the  new  agreements 
added  the  following:  four  (4)  NSPS 
source  categories  and  one  (1)  NESHAPS 
category  to  the  Nebraska  delegation;  six 
(6)  NSPS  source  categories  to  the  Iowa 
delegation;  and,  five  (5)  NSPS  source 
categories  to  the  Missouri  delegation. 

EFFECTIVE  DATE:  January  8. 1985. 

ADDRESSES:  All  requests,  reports, 
applications,  submittals  and  such  other 
communications  required  to  be 
submitted  under  40  CFR  Part  60  or  40 
CFR  Part  61  (including  the  notifications 
required  under  Subpart  A  of  the 
regulations)  for  facilities  or  activities  in 
Nebraska.  Iowa  or  Missouri  affected  by 
the  respective  state's  NSPS  or 
NESHAPS  rule  should  be  sent  to  the 
appropriate  state  agency  (i.e.,  the  Iowa 
Department  of  Water,  Air  and  Waste 
Management  (IDWAWM),  Henry  A. 
Wallace  Building,  900  East  Grand,  Des 
Moines,  Iowa  50319;  the  Nebraska 
Department  of  Environmental  Control 
(NDEC),  P.O.  Box  94877,  State  House 
Station,  Lincoln,  Nebraska  68509;  or  the 
Missouri  Department  of  Natural 
Resources  (MDNR),  Division  of 
Environmental  Quality,  Air  Pollution 
Control  Program,  P.O.  Box  1368, 
Jefferson  City,  Missouri  65102).  A  copy 
of  all  Subpart  A  related  notifications 
must  also  be  sent  to  the  attention  of  the 
Director,  Air  and  Waste  Management 
Division,  U.S.  EPA,  Region  VII,  324  East 
11th  Street,  Kansas  City,  Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  W.  Whitmore,  Chief,  Technical 
Analysis  Section,  of  the  EPA,  Region 
VII,  office  (816/374-6525  or  FTS:  758- 
6525). 

SUPPLEMENTARY  INFORMATION:  Secs. 
111(c)  and  112(d)  of  the  Clean  Air  Act, 
respectively,  allow  the  Administrator  of 
the  Environmental  Protection  Agency 
(i.e.,  EPA  or  the  agency)  to  delegate  to 
any  state  government  authority  to 
implement  and  enforce  the  requirements 
of  the  federal  NSPS  and  NESHAPS 
regulations.  When  a  delegation  is 
issued,  the  agency  retains  concurrent 
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authority  to  implement  and  enforce  the 
requirements  of  the  delegated 
regulation(s).  The  effect  of  a  delegation 
is  to  shift  the  primary  responsibility  for 
implementing  and  enforcing  the 
standards  for  the  affected  categories 
(and/or  the  affected  activities)  from  the 
agency  to  the  state  government. 

From  time  to  time.  EPA  promulgates 
NSPS  and  NESHAPS  for  additional 
source  categories,  activities,  and/or 
pollutants  and  revises  previously 
promulgated  regulations.  In  turn,  the 
states  periodically  update  their  rules  by 
adopting  most  of  the  additional  and 
revised  standards,  and  request 
delegations  of  authority  from  EPA  for 
the  additional  standards. 

The  basic  intent  of  the  new 
procedures  discussed  below  was  to 
streamline  the  delegation  process. 

Prior  to  the  establishment  of  the  new 
delegation  procedures,  a  state  that 
wanted  to  enforce  particular  NSPS  or 
NESHAPS  would  have  to  adopt  the 
standard(s)  in  question  and  then  submit 
a  formal  request  for  a  delegation  of 
authority  to  implement  and  enforce  the 
standard(s)  to  the  EPA  through  the 
Governor's  office.  The  regional  office 
would  review  each  request  and.  if 
deemed  appropriate,  would  delegate  to 
the  requesting  state  agency  authority  to 
implement  and  enforce  the  adopted 
standard(s).  The  state  would  then  be 
required  to  acknowledge  acceptance  of 
the  delegation  action.  The  EPA  would 
then  announce  the  delegation  action  in  a 
Federal  Register  notice.  Delays  in  the 
process  typically  occurred  as  follows: 
the  period  between  the  state's  adoption 
action  and  the  state's  formal  request  for 
delegation,.the  internal  review  period  at 
the  regional  ofHce.  and  the  period 
between  the  regional  office's  issuance 
and  the  state's  acceptance  of  the 
delegation.  The  time  period  between  the 
state's  adoption  action  and  the  state's 
acceptance  of  the  delegation  action  as 
discussed  above  could  easily  encompass 
three  or  four  Lionths.  Most  of  the  delays 
probably  could  be  attributed  to  higher 
priority  activities,  the  need  to  prepare 
and  infernally  clear  formal 
correspondence,  staff  workloads,  etc.  In 
general,  the  EPA  regional  office  grants, 
and  the  states  accept,  the  delegations 
which  are  requested. 

To  eliminate  the  three  to  four  month 
time  lag  mentioned  above,  the  EPA 
regional  ofHce  and  the  States  of 
Nebraska.  Iowa  and  Missouri  have 
entered  into  agreements  which  set  forth 
procedures  under  which  concurrent 
authority  to  implement  and  enforce 
additional  standards  will  be 
automatically  delegated  to  the  states 
upon  the  adoption  of  the  additional 
standards  by  the  state  if  the  conditions 


of  the  agreement  are  met.  The  new 
procedures  are  set  forth  in  separate 
agreements  (i.e..  Superseding 
Documents)  involving  the  EPA.  Region 
VII,  office  and  the  States  of  Nebraska, 
Iowa,  and  Missouri.  The  agreements 
supersede  NSPS-  and  NESHAPS-related 
delegation  and  extension  of  authority 
letters  previously  issued  to  the  states  by 
the  EPA  regional  office.  Past  delegations 
(and  extensions)  of  authority  remain  in 
effect  as  of  the  date  of  the  action; 
however,  said  previous  actions  are  now 
subject  to  the  conditions  of  the 
applicable  Superseding  Document. 

The  conditions  of  the  Superseding 
Documents  addressed,  in  part,  the 
following:  identification  of  the  state 
agency  (i.e.,  the  NDEC,  IDWAWM,  and 
MDNR)  which  will  have  the 
responsibility  of  implementing  and 
enforcing  the  delegated  standards;  the 
establishment  of  pre-  and  postadoption 
notifications  regarding  the  adoption  of 
additional  standards  by  the  state; 
subdelegation  of  authority  to  local  air 
pollution  control  agencies:  identification 
of  the  provisions  which  the  state  is 
expected  to  implement  and  enforce 
under  the  delegation  (e.g..  performance 
test,  maintenance,  monitoring,  and 
recordkeeping  requirements;  the  use  of 
NSPS/NESHAPS  reference  methods, 
etc.);  identification  of  NSPS/NESHAPS 
provisions  which  are  not  delegable: 
applicability  determinations;  and, 
withdrawal  of  authority  provisions. 
Most  of  the  conditions  of  the 
Superseding  Documents  are  identical; 
the  other  conditions  differ  slightly 
because  of  last  minute  discussions 
between  EPA  and  state  representatives 
on  certain  items  (e.g..  communication 
and  data  submittal  between  EPA  and 
the  state,  applicability  determinations, 
subdelegation.  etc.). 

As  of  August  7, 1984  (Nebraska), 
August  20, 1984  (Iowa)  and  October  29. 
1984  (Missouri),  the  state  will 
automatically  receive  authority  to 
implement  and  enforce  federal  NSPS 
and/or  NESHAPS  upon  its  adoption  of 
additional  NSPS/NESHAPS  standards 
into  its  rules  or  regulations,  if  the  state 
cqmplies  with  the  conditions  of  the 
applicable  Superseding  Document. 

Hereafter,  the  regional  office  will 
periodically  publish  a  Federal  Register 
notice  which  announces  the  automatic 
delegations  of  authority  which  have 
occurred  under  the  terms  of  the 
Superseding  Documents. 

biterested  individuals  are  also 
informed  that  on  the  above-mentioned 
dates  the  States  of  Nebraska  and 
Missouri  were  also  delegated  authority 
to  implement  and  enforce  the  standards 
for  the  following  source  categories  (and/ 
or  pollutant): 


Nebraska 

NSPS/Subpart  Da— Electric  Utility  Steam 
Generating  Units  (for  which  Construction  is 
Commenced  after  September  18, 1978); 

NSPS/Subpart  Ka— Storage  Vessels  for 
Petroleum  Liquids  Constructed  after  May 
18. 1978; 

NSPS/Subpart  CO— Stationary  Gas  Turbines; 

NSPS/Subpart  HH— Lime  Manufacturing 
Plants:  and. 

NESHAPS/Subpart  F— Vinyl  Chloride. 

Missouri: 

NSPS/Subpart  EE— Metal  Furniture  Surface 

Coating: 
NSPS/Subpart  QQ— Publication  Rotogravure 

Printing; 
NSPS/Subpart  SS— Large  Appliance  Surface 

Coating: 
NSPS/Subpart  TT— Metal  Coil  Surface 

Coating;  and. 
NSPS/Subpart  UU— Asphalt  Processing  and 

Asphalt  Roofing  Manufacturing. 

On  November  14, 1984,  the  State  of 
Iowa  was  delegated  authority  to 
implement  and  enforce  the  standards  for 
the  following  source  categories  (and/or 
pollutant)  under  the  terms  of  the 
automatic  delegation  agreement: 

Iowa: 

NSPS/Subpart  LL— Metallic  Mineral 

Processing  Plants: 
NSPS/Subpart  RR— Pressure  Sensitive  Tape 

and  Label  Surface  Coating  Operations; 
NSPS/Subpart  W— Equipment  Leaks  of 

VOC  in  the  Synthetic  Organic  Chemical 

Manufacturing  Industry: 
NSPS/Subpart  WW— Beverage  Can  Surface 

Coating; 
NSPS/Subpart  XX— Bulk  Gasoline  Terminals; 
NSPS/Subpart  HUH— Synthetic  Fiber 

Production  Plants;  and. 
NESHAPS/Subpart  M— Asbestos  (except  for 

the  provisions  of  40  CFR  81.145  through 

61.147) 

Effective  immediately,  all  reports, 
correspondence,  and  such  other 
communications  required  to  be 
submitted  under  the  NSPS  or  NESHAPS 
regulations  for  facilities  or  activities  in 
Nebraska.  Iowa  or  Missouri  affected  by 
the  delegated  standards  should  be  sent 
to  the  appropriate  state  agency  at  the 
above  address  rather  than  to  the  EPA 
Region  VII  office,  except  as  noted 
below. 

A  copy  of  each  notification  required 
to  be  submitted  under  40  CFR  Part  60, 
Subpart  A.  or  under  40  CFR  Part  61. 
Subpart  A.  must  a/50  be  sent  to  the 
attention  of  the  Director,  Air  and  Waste 
Management  Division.  U.S.  EPA,  Region 
VII.  324  East  11th  Street,  Kansas  City, 
Missouri  64106. 

Each  document  and  letter  mentioned 
in  this  notice  is  available  for  public 
inspection  at  the  EPA  regional  office. 

This  notice  is  issued  under  the 
authority  of  sees.  Ill  and  ll2  of  the 


Clean  Air  A 
7411  and  74; 


(FR  Doc.  85-^ 
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40  CFR  Par 
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agency:  En 

Agency.  EP 

action:  Fin 
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Clean  Air  Act,  as  amended  (42  U.S.C. 
7411  and  7412). 

Dated:  December  24. 1984. 
Morris  Kay, 

Regional  Administrator. 
(FR  Doc.  85-510  Filed  1-7-85:  8:45  am] 
BILUNO  COM  HM-W-M 


40  CFR  Part  65 
[A-4-fRL-27S1-51 


Order 


Delayed  Compliance  Orders;  Approval 
of  a  Delayed  Compliance  Order  Issued 
by  Memphis  and  Slielby  County  Health 
Department  to  Sandusky-Memphis 
Metal  Cabinets,  Inc. 

agency:  Environmental  Protection 
Agency,  EPA.  1 

action:  Final  rule.  I 

1 

summary:  The  Administrator  of  EPA 
hereby  approves  a  Delayed  Compliance 
Order  issued  by  the  Memphis  and 
Shelby  County  Health  Department 
(MSCHD)  to  Sandusky-Memphis  Metal 
Cabinets.  Inc.  (SMMCI).  The  Order 
requires  the  SMMCI  to  bring  air 
emissions  from  its  paint-spray  booth 
and  curing  oven  at  Millington, 
Tennessee,  into  compliance  with  local 
air  pollution  control  regulations 
contained  in  the  federally  approved 
Tennessee  State  Implementation  Plan 
(SIP).  Because  of  the  Administrator's 
approval.  SMMCI  compliance  with  the 
Order  will  preclude  suits  under  the 
federal  enforcement  and  citizen  suit 
provisions  of  the  Clean  Air  Act  for 
violation(s)  of  the  SIP  regulations 
covered  by  the  Order  during  the  period 
the  Order  is  in  effect 


DATE:  This  rule  takes  effect  on  January 

8,1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Floyd  Ledbetter,  Chief.  Northern 
Compliance  Unit,  Air  Compliance 
Section,  Air  Management  Branch.  Air. 
Pesticides,  and  Toxics,  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IV,  345  Courtland  Street, 
NE,  Atlanta,  Georgia  30365,  Telephone 
Number:  (404)  881-4298. 
ADDRESSES:  A  copy  of  the  Delayed 
Compliance  Order,  any  supporting 
material,  and  any  comments  received  in 
response  to  a  prior  Federal  Register  , 
notice  proposing  approval  of  the  Order 
are  available  for  public  inspection  and 
copying  during  normal  business  hours 
at:  U.S.  Environmental  Protection 
Agency  Region  IV.  Air.  Pesticides,  and 
Toxics  Management  Division.  Air 
Management  Branch,  345  Courtland 
Street  NE,  Atlanta,  Georgia  30365, 
SUPPLEMENTARY  INFORMATION:  On 
October  3. 1984,  the  Regional 
Administrator  of  EPA's  Region  IV  Office 
published  in  the  Federal  Register,  49  FR 
39080,  a  notice  proposing  approval  of  a 
Delayed  Compliance  Order  issued  by 
the  MSCHD  to  SMMCI.  The  notice 
asked  for  public  comments  by 
November  3, 1984.  on  EPA's  proposed 
approval  of  the  Order.  No  public 
comments  were  received  in  response  to 
the  proposal  notice. 

Therefore,  the  Delayed  Compliance 
Order  issued  to  SMMCI  is  approved  by 
the  Administrator  of  EPA  pursuant  to 
the  authority  of  section  113(d)(2)  of  the 
Clean  Air  Act  42  U.S.C.  7413(d)(2).  The 
Order  places  SMMCI  on  a  schedule  to 
bring  its  paint-spray  booth  and  curing 
oven  into  compliance  as  expeditiously 
as  practicable  with  the  Shelby  County 


Air  Pollution  Control  Code,  section  3-22. 
Ref.  1200-3-18.15.  of  the  Tennessee  Air 
Quality  Control  Act.  part  of  the 
federally  approved  Tennessee  State 
Implementation  Plan.  The  Order  also 
imposes  final  compliance  with  the 
above  regulation  by  November  1. 1984, 
through  the  construction  or  installation 
of  control  equipment  modifications. 

If  the  conditions  of  the  Order  are  met 
it  will  permit  SMMCI  to  delay 
compliance  with  the  SIP.  regulations 
covered  by  the  Order  until  November  1, 
1984.  The  facility  is  unable  to  comply 
with  these  regulations. 

EPA  has  determined  that  its  approval 
of  the  Order  shall  be  effective  upon 
publication  of  this  notice  because  of  the 
immediate  need  to  place  SMMCI  on  a 
schedule  which  is  effective  under  the 
Clean  Air  Act  for  ^mpliance  with  the 
applicable  requirement(s)  in  the 
Tennessee  State  Implementation  Plan. 

List  of  Subjects  in  40  CFR  Part  65 

Air  pollution  control. 

Authority:  42  U.S.C.  7413(d).  7601. 

Dated:  December  28. 1984. 
William  D.  Ruciielstiaus, 
Administrator. 

In  consideration  of  the  foregoing. 
Chapter  1  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  65— DELAYED  COMPLIANCE 
ORDERS 

1.  Section  65.471  is  amended  by 
inserting  the  following  in  the  table: 

§  65.471    EPA  approval  of  state  Delayed 
Compliance  Orders  Issued  to  major 
stationary  sources. 


Souro*    ' 

Location 

SIP 
Omar  No              regulRliorH*) 

Date  of  Fn 

proposal 

Finat  cooipliancc 
dale 

DCO/IV/M03 1200-3-18.15 

Oct  3.  1984 

Nov.  1.  1984. 

|FR  Doc.  85-511  Filed  1-7-85;  8:45  am) 

BILUNO  CODE  (SaO-SO-M 


40  CFR  Part  81 

lEPA  Doclist  No.  107PA-15:  A-3-FRL-2750- 

61 

Air  Programs;  Designation  of  Areas  for 
Air  Quality  Planning  Purposes 
Approval  of  State  Implementation 
Revision  and  Section  107  Designation 
for  the  Commonwealth  of 
Pennsylvania 

agency:  Environmental  FYotection 
Agency,  EPA. 


action:  Final  rule. 


SUMMARY:  EPA  is  approving  a  request 
from  the  Commonwealth  of 
Pennsylvania  to  revise  the  attainment 
status  designation  of  twenty  areas  in 
Pennsylvania  with  respect  to  TSP  (40 
CFR  81.339).  EPA  is  also  approving  a 
request  from  the  Commonwealth  to 
revise  the  attainment  status 
designations,  at  40  CFR  81.339,  of  twenty 
counties  in  Pennsylvania  from  "Does 
Not  Meet  Primary  Standards" 


(nonattainment)  to  "Cannot  be 
Classified  or  Better  Than  National 
Standards"  (attainment/unclassifiable) 
relative  to  the  ozone  National  Ambient 
Air  Quality  Standards  (NAAQS). 

Additionally,  EPA  is  disapproving  the 
Commonwealth's  request  to  redesignate 
twenty-two  counties  with  respect  to  the 
ozone  NAAQS. 


EFFECnvE  date:  February  7, 1985. 

ADDRESSES:  Copies  of  the  revisions  and 
accompanying  documents  are  available 
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during  normal  business  hours  at  the 
following  offices: 

U.S.  Environmental  Protection  Agency, 
Region  III.  Air  Management  Division, 
Curtis  Building,  Tenth  Floor.  Sixth  & 
Walnut  Streets.  Philadelphia.  PA 
19106,  Attn:  Donna  Abrams 

Commonwealth  of  Pennsylvania. 
Department  of  Environmental 
Resources,  Bureau  of  Air  Quality 
Control.  200  North  3rd  Street, 
Harrisburg,  PA  17120,  Attn:  Gary 
Triplett. 

FOR  PUNTHCll  INFOmiATION  CONTACT: 

Donna  Abrams  (3AM11)  at  the  EPA, 

Region  III  address  above  or  call  (215) 

597-9134.* 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Pennsylvania  Department  of 
Environmental  Resources  submitted  a 
request  to  the  U.S.  Environmental 
Protection  Agency  (EPA),  on  July  5, 1983. 
to  have  certain  areas  redesignated  with 
respect  to  TSP  and  Ozone.  The  TSP 
redesignations  are  based  on  eight  (8) 
quarters  of  monitoring  data  which  show 
attainment.  In  addition,  these  areas  all 
have  an  approved  control  strategy 
which  is  covered  in  Article  III  of  the  Air 
Resources  Regulations,  section  123.11 
(particulate  matter  emissions).  The 
ozone  redesignations  are  based  on  the 
following  two  criteria: 

1.  Areas  which  currently  are  not 
required  to  have  ozone  monitors,  are 
considered  rural,  are  covered  by 
statewide  RACT  regulations  for  VOC, 
and  are  not  associated  with  any 
transportation  control  area,  or 

2.  Areas  which  have  air  quality  data 
justifying  attainment  redesignation. 

On  June  20. 1984.  a  Notice  of  Proposed 
Rulemaking  (NRPM)  was  pubUshed  at  49 
FR  25252.  As  a  result  of  this  notice, 
comments  were  received  from  a  local 
company  opposed  to  EPA's  disapproval 
of  the  Commonwealth's  request  to 
redesignate  Carbon  County  to 
attainment/unclassifiable  with  respect 
to  ozone. 

Public  Conunents 

In  accordance  with  the  redesignation 
criteria  for  ozone  and  TSP.  on  June  20, 
1984,  EPA  proposed  approval  of  twenty 
of  the  forty-two  counties  requested  for 
redesignation  with  respect  to  ozone,  and 
all  twenty  counties  requested  for 
redesignation  with  respect  to  TSP.  We 
received  (1)  letter  from  an  industry 
located  within  the  Commonwealth  as  a 
result  of  this  proposed  action. 

In  its  letter,  the  industry  opposed 
EPA's  proposed  disapproval  of  the 


Commonwealth's  request  to  redesignate 
Carbon  County  from  "Does  Not  Meet 
Primary  Standards"  to  "Cannot  be 
Classified  or  Better  Than  National 
Standards"  relative  to  Ozone. 

1.  Comment  The  commentor  states 
that  urban  areas,  13  to  25  miles  distant 
from  Carbon  County,  are  too  far  away  to 
cause  Ozone  nonattainment  problems  in 
Carbon  County. 

Response:  Contrary  to  the  comment, 
maximum  Ozone  concentrations,  due  to 
urban  area  emissions,  frequently  occur 
at  downwind  distances  comparable  to 
those  referred  to. 

2.  Comment-  Winds  from  the  south  are 
rare  (less  than  10%  of  the  time)  and 
therefore,  in  combination  with  factors 
described  in  the  other  comments, 
counties  to  the  south  will  not 
significantly  impact  Carbon  County. 

Response:  In  this  case,  "less  than 
10%"  is  actually  a  9.4%  annual  average 
frequency  of  south  winds.  During  the 
Ozone  season  (generally  April  thru 
October),  the  frequency  will  be 
somewhat  greater  than  9.4%.  Even  if 
only  a  9.4%  figure  is  assumed,  that 
results  in  15  to  20  days  with  southerly 
winds  during  the  Ozone  season  each 
year.  Therefore,  contrary  to  the 
comment,  15  to  20  days  with  southerly 
winds  is  quite  significant,  considering 
that  the  Ozone  NAAQS  only  permits  an 
average  of  one  exceedance  per  year,  in 
a  given  area,  over  a  three  year  period. 

3.  Comment  The  mountain  ridge  along 
the  southern  border  presents  a  barrier  to 
Ozone  transport  from  the  south. 

Response:  The  ridge  will  not  prevent 
Ozone  tran8(>ort  from  the  south.  Typical 
unstable  air,  characteristic  of  high  ozone 
days,  may  flow  over  the  ridge  on  days 
with  southerly  winds. 

EPA  feels  that  these  comments  do  not 
justify  a  change  in  position  with  respect 
to  the  designation  of  Carbon  County  for 
Ozone.  Therefore,  EPA  is  taking  final 
action  on  these  attainment  status 
designations  as  originally  proposed. 

Total  Suspended  Particulate 

The  following  areas  will  be 
redesignated  as  shown  below: 
Conshohocken  Borough,  Troop  Borough, 
City  of  Wilkes-Barre.  Laureldale 
Borough.  Temple  Borough.  Muhlenberg 
Township,  and  Brownsville  Borough 
redesignated  from  "Does  not  Meet 
Secondary  Standards"  to  "Better  Than 
National  Standards." 

City  of  York,  Carroll  Township  and 
Donora  Borough  redesignated  from 
"Does  Not  Meet  Primary  Standards"  to 
"Better  Than  National  Standards." 

City  of  Palmerton  and  the  City  of  New 
Kensington  redesignated  from  "Cannot 


be  Classified"  to  "Better  Than  National 
Standards." 

City  of  Lancaster,  Manheim 
Township,  West  York  Borough.  West 
Manchester  Township,  City  of 
Johnstown,  Dale  Borough,  Upper  Beaver 
Valley  (except  Elwood  City  Borough  and 
the  City  of  New  Castle)  and  Lower 
Beaver  Valley  (except  Aliquippa 
Borough,  Baden  Borough,  and  Midland 
Borough)  redesignated  from  "Does  Not 
Meet  Primary  Standards"  to  "Does  Not 
Meet  Secondary  Standards." 

A  detailed  discussion  of  the 
redesignation  criteria  for  TSP  can  be 
found  in  the  NPRM  at  49  FR  25253. 

Ozone 

EPA  finds  that  a  redesignation  of 
several  counties  to  attainment/ 
unclassifiable  is  not  approvable  at  this 
time.  This  decision  is  based  on  the  fact 
that  although  these  areas  are  considered 
rural,  are  covered  by  statewide  RACT 
regulations  for  Volatile  Organic 
Compounds  (VOC's),  and  are  not 
associated  with  any  transportation 
control  area,  they  are  however,  adjacent 
to  monitored  nonattainment  areas  for 
ozone.  The  areas  being  disapproved  are: 
Adams,  Bedford,  Carbon,  Centre, 
Clearfield,  Crawford,  Fayette,  Franklin. 
Greene,  Indiana,  Juniata,  Lebanon, 
Monroe,  Northumberland,  Pike, 
Schuylkill,  Snyder,  Somerset, 
Susquehanna,  Warren,  Wayne,  and 
Wyoming. 

EPA  finds  that  several  areas  are 
approvable  at  this  time  for  redesignation 
to  attainment.  This  is  based  on  the  fact 
that  these  areas  are  considered  rural, 
are  covered  by  statewide  RACT 
regulations  for  VOC's.  are  not 
associated  with  any  transportation 
control  area,  and  are  not  adjacent  to  any 
monitored  nonattainment  areas  for 
ozone;  they  are: 

Bradford,  Cameron,  Clarion,  Clinton, 
Columbia,  Elk,  Forest,  Fulton, 
Huntingdon,  Jefferson,  McKean,  Mifflin, 
Montour,  Potter,  Sullivan,  Tioga,  Union, 
and  Venango. 

In  addition  to  the  preceding  18 
counties  which  are  being  approved, 
there  are  two  counties,  Mercer  and 
Lycoming,  being  approved  based  on  8 
quarters  of  air  quality  data  which  show 
attainment  of  the  ozone  standard  and 
the  implementation  of  statewide  RACT 
regulations.  A  detailed  explanation  of 
the  redesignation  criteria  for  ozone, 
including  the  basis  for  approval/ 
disapproval  of  each  county  can  be  found 
in  the  Notice  of  Proposed  Rulemaking 
(49  FR  25253/25254). 


n  National 
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40  CFR,  Part  81  is  being  revised  by 
amending  the  chart,  in  9  B1.33a  for  TSP 
and  Ozone. 

Administrative  Proceduies 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  judicial  review  of  this  action  is 
available  only  by  the  filing  of  a  petition 
for  review  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit 


within  60  days  of  today.  Under  section 
307(b)(2)  of  the  Act.  the  requirements 
which  are  the  subject  of  today's  Notice 
may  not  by  challenged  later  in  civil  or 
criminal  proceedings  brought  by  EPA  to 
enforce  their  requirements. 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control,  National  parks. 
Wilderness  areas,  Intergovernmental 
relations. 

Authority:  Section  107,  Clean  Air  Act  (42 
U.S.C.  7407). 

Pennsylvania— TSP 


Dated:  December  28, 19B4. 
William  Ruckelshaua, 

Administrator. 

PART  81-{  AMENDED] 

Part  81  of  Title  40,  Code  of  Federal 
Regulations  is  amended  as  follows: 

Subpart  C— Section  107 

Attainment  Status  Designatioiifl 

981.339    [Amended] 

1.  In  S  81.339,  Pennsylvania,  the  table 
entitled  "Pennsylvania— TSP",  is 
revised  to  read  as  follows: 


I. 


AQCR: 


(*»■ 


(6)  Montgomoy  County:  Conshohockan  Boro  * 
(C)*  •  • 
(D)'  •  • 
(E)'  •  • 

(A)  Scraman.  ¥V-a  Air  SMiR 
LackaiMnna  CouMir  Ttvoop  Bout.. 


LuzwTw  CoMMy:  CMy  of  WmOifra.. 

(B)  •  •  • 

(C)  rmdwg  Air  Batin ^ 

P)  Cuban  County.. 


".zX:. 


HI  South  Central  Penna.  Intrattata  AOCR: 

(A)  •  •  • 

(B)  Lancaalar  Air  Basin: 
Lancaatar  County: 

Oly  o»  Lancaatar .> 


(C)  Vorli  Air  I 

aty  of  York 

Waal  Vofk  Boro.. 


AOCa 


Weal  Manchaalar  T«iip. . 
(O)'  •  • 

IV  C«n»il  Panna.  IMrailala 
(A)  Johnatown  Air  BaaiR 

Cambria  County: 

GNy  of  Jobnalown 

Data  Boro*  •  * 

(B)'  •  • 
(C)*  •  • 
<D)'  •  • 

V  SotOwiait  Psnrta.  Intraatala  AQCM: 
(A)  Monongahala  Valay  Air  Basin: 

Fayana  County.. 


Washington  County  •  •  • ,. 

(8)  •  •  • 

(C)  LoiMOr  Beavar  Valay  Air  Basin: 

(1)  AKquppa  Boro 

(2)  Badan  Boro ^ 

(3)  MdMnd  Boro  . 


(4)  Ramaining  Portiona. _ — . 

(D)  Westmoreland  County 

(£)••• 
VI.  Northwest  Pama.  Marstala  AOCR 
(A)  Upper  Beavar  Valley  Air  BasM: 

(1)  etmxa  City  Boro - 

(2)  Oty  ol  New  Casda.. 


(3)  Remaining  Portnna.. 
(B)*  •  • 
(CJ  •  •  • 
(0»*  •  • 


Doaa  not  meet  primary 
starvlarda 


Doea  f¥)t  meal 


Cannot  be  dasaified 


X. 

X. 
X. 


X. 

X. 
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2.  In  9  81.339.  Pennsylvania,  the  table  entitled  "Pennsylvania — Ozone  (Oa)",  is 
revised  to  read  as  follows: 

Pennsylvania— d 


(A)  Bucks  CoiMy . 

(B)  Qmum  County 

(C)  OriaiMi*  County 

(O)  Mortganwfy  CowMy . 
(OPMKliMMCawNy. 


lAOCR: 


AOCft: 


|A)  B««is  County 

m  Bradtoid  CotMy 

)C)  Caftan  County. 

(D)  Iwli— nn«  County.. 

(E)  Latagli  Coiaity 

(F)  Uoanw  County. 

(G)  Mono*  County.. 


Doos  not  nwot  prifflvy 


Cannot  te  daaaillad  or  better 


(H)  Norttiawptcm  CowMy.. 

(I)P*aCowity 

(J)  SchuytUI  CauMy 

(K)  Siiiwn  Cowity.. 


(U  Susquatianna  CoiaMy 

(M)  Tnga  County 

(N)  Wayna  County 

(O)  Wyomng  Cowily - 

South  Canlnl  Pannaytoana  I 

(A)  Advns  County 

(B)  CuTtMrland  County 

(C)  Oauiitan  County 

(0)  Frartdm  Cowity 

(E)  LancaMat  County 

(F)  Lebanon  County 

(G)  Pany  County 

(H)  Vorti  County 

Canaai  Panniytwiiia 
(A)B««onlCouity... 

(B)  Slav  County _ 

(C)  Canttna  County_ 
(O)  Canka  County 

(E)  Cknion  County  .„. 

(F)  Cokntta  Coi«ly.. 

(G)  FtMon  Cowity  . 


lAQCR 


AQCR: 


|H)  Huntngdon  CoiaMy.. 

m  Junta  County 

(J)Ly 


(K)  MNIn  County 

(L)  Montow  County 

(M)  NonKjnOeilaiU  CoiMy.. 

(N)  Snyder  County 

(O)  Somerset  County 

(P)  Unwi  CouHy _ „ 

.  SomtK—it  f^wiayixaiaa  maaai 

(A)  AMegtwiy  Cau«y.. 


lAOCR: 


(B)  Armsttong  County 

(C)  Baavar  County 

(01  Bu«ar  County 

IE)  Graana  County 

(F)  Fayana  Cowity 

(G)  Indwia  County 

(H)  Wamngto.  County... 
(I)  Westmoreland  Cowity 

VI  Northioesi  Pennsylvana 
(A)  Cameron  County ... 
IB)  Clanon  County 


AOCR: 


IQ  dewHeld  County.. 
(D)Craiii«Ofd  County.. 

(E)  Ek  County _ 

IF)  Ena  County 

|G)  Forasi  County 

IH)  Jatlarson  Coway.. 
|i)  Laoranca  Coway.... 

|J)  UcKaan  Cowity 

|K)  Marcar  County 

(L)  Potter  County 

|M)  Vanango  Coimty.. 
IN)  Warren  Cowity 


|FR  Doc.  85-506  Filed  1-7-95:  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

Office  of  ttte  Comptroller 

41  CFR  Part  101-41 

[FPMR  AimndnMnt  Q-70] 

Unused  Ticket  Refund  Procedures 

AOENCY:  Office  of  the  Comptroller,  GSA. 
action:  Final  rule. 

summary:  This  regulation  revises 
procedures  for  collecting  carrier  refunds 
of  unused  tickets.  Under  the  provisions 
of  this  amendment,  carriers  will  refund 
to  the  Government  the  value  of  expired 
unused  tickets  for  which  no  SF  1170'8, 
Redemption  of  Unused  Tickets,  have 
been  received.  Carriers  will  be 
reimbursed  if,  after  an  initial  unused 
ticket  refund  to  GSA,  a  ticket  is 
subsequently  used  for  transportation  or 
a  second  refund  is  made  through  the  use 
of  an  SF  1170.  These  revised  procedures 
will  permit  recovery  of  outstanding 
monies  that  might  otherwise  remain 
unrefunded  or  unpaid  for  extended 
periods  of  time. 

EFFECTIVE  DATE:  January  8, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

John  W.  Sandfort,  Chief.  Regulations, 
Procedures  and  Claims  Branch,  Office  of 
Transportation  Audits  (202-786-3014). 

SUPPLEMENTARY  INFORMATION:  The 

General  Services  Administration  has 
determined  that  this  rule  is  not  a  major 
rule  for  the  purposes  of  Executive  Order 
12291  of  February  17, 1981,  because  it  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  costs  to  consumers  or 
others;  or  significant  adverse  effects. 
The  General  Services  Administration 
has  based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for  and 
consequences  of  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society.  In  accordance  with 
the  Paperwork  Reduction  Act  of  1980, 
(44  U.S.C.  3507),  the  reporting  or 
recordkeeping  provisions  that  are 
included  in  this  final  rule  have  been  or 


UMI 


receivec 
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will  be  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB).  They  are  not  effective  until  0MB 
approval  has  been  obtained. 

Background 

A  proposed  rulemaking  was  published 
in  the  Federal  Register  of  February  2. 
1982  (47  FR  4707),  inviting  comments  on 
a  revision  of  the  FPMR  unused  ticket 
refund  procedures.  Section  101-41.210- 
5a  of  the  proposed  rule  contained 
procedures  for  carrier  refund  of  unused 
tickets  when  an  SF  1170  has  not  been 
received.  Section  101-41.210-5b  allowed 
carriers  to  be  paid  in  the  event  these 
tickets  were  subsequently  used  by  the 
Government  or  were  refunded  a  second 
time  through  the  use  of  an  SF  1170. 
Various  carriers,  carrier  associations, 
and  one  Federal  agency  objected  to  the 
procedures  contained  in  §§  101-41.210- 
5a  and  101-41.210-5b.  Consequently. 
FPMR  Amendment  G-58.  September  27. 
1982.  withdrew  both  of  these  sections 
for  further  study.  During  our  review  and 
investigation,  we  attempted  to  explore 
with  the  carriers  and  other  Federal 
agencies  alternative  procedures  for 
recovering  carrier  refunds  for  unused 
tickets  when  an  SF  1170  has  not  been 
received.  While  these  efforts  have  failed 
to  produce  an  alternative  means  for 
ensuring  the  recovery  of  unused  ticket 
refunds,  CSA  is  not  prepared  to  dismiss 
the  possibility  of  successfully 
developing  future  alternatives. 
Consequently,  in  addition  to 
implementing  SS  101-41.210-5a  and  101- 
41.210-5b  as  originally  proposed  in  47 
VR  4707,  February  2, 1982.  we  are 
offering  carriers,  by  regulation,  an 
opportunity  to  adopt  mutually 
acceptable  alternatives  which  will 
satisfy  the  objective  of  recovering 
unearned  carrier  revenues. 

List  of  Subjects  in  41 CFR  Part  101-41 

Air  carriers.  Accounting,  Claims. 
Freight,  Freight  forwarders.  Government 
property  management.  Maritime 
carriers.  Moving  of  household  goods. 
Passenger  services.  Railroads. 
Transportation. 

Title  41.  Part  101-41  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  101-41— TRANSPORTATION 
DOCUMENTATION  AND  AUDIT 

1.  The  table  of  contents  for  Part  101- 
41  is  amended  by  revising  sections  101- 
41.210-5a  and  101-41.21O-5b. 
redesignating  101-41.210-5c  as  101- 
41.210-5d.  and  adding  101-41.21O-5c  as 
follows:      ^ 

Sec. 

101-41.21O-5a    Carrier  refund  for  unused 

tickets  when  SF  1170  has  not  been 

received. 


101-41.210-5b    Payment  to  carrier  for 
subsequent  use  of  ticket  for 
transportation  or  second  refund  through 
the  use  of  an  SF  1170  after  an  initial 
refund  to  GSA  for  unused  expired  ticket. 

101-41.210-5C    Alternative  unused  ticket 
refund  procedures. 

101-41.210-5d    Agency  recovery  of  carrier 
refunds  sent  directly  to  CSA. 

Subpart  101-41.2— Passenger 
Transportation  Services  Furnished  for 
ttie  Account  of  the  United  States 

2.  Sections  101-41.21O-5a  and  101- 
41.210-5b  are  revised.  S  101-41.210-5c  is 
redesignated  §  101-41.210-5d.  and 
§  101-41.210-5C  is  added  to  read  as 
follows: 

§  101-41.21&-5a    Carrier  refund  for  unused 
tickets  when  SF  1170  has  not  l>een 
receWed. 

If  no  SF  1170  is  received,  carriers  shall 
refund  to  GSA  (BWCA)  the  value  of 
unused  tickets  after  they  have  expired. 
Carriers  are  required  to  make  such 
refunds  within  90  days  after  the 
expiration  date.  The  GTR  number,  ticket 
number,  and  the  amount  being  refunded 
must  be  included  along  with  any  other 
information  pertinent  to  the  refund. 

§  101-41.210-Sb    Payment  to  carrier  for 
subsequent  use  of  ticlcet  for  transportation 
or  second  refund  through  the  use  of  an  SF 
1 170  after  an  initial  refund  to  GSA  for 
unused  expired  Ucfcet 

If.  following  the  initial  refund  to  CSA 
by  the  carrier  of  the  value  of  an  unused 
ticket  which  has  expired,  the  ticket 
should  subsequently  be  used  for 
transportation  or  be  refunded  a  second 
time  through  the  use  of  an  SF  1170.  then 
either  the  value  of  the  transportation  or 
the  amount  of  the  second  refund  shall  be 
paid  to  the  carrier  upon  presentation  of 
an  SF  1113.  Public  Voucher  for 
Transportation  Charges.  The  SF  1113 
shall  be  submitted  for  payment  to  GSA 
(BWCA).  Washington.  DC  20405.  The 
billing  carrier  shall  note  on  the  face  of 
the  SF  1113  the  fact  that  it  relates  to  a 
previously  refunded  expired  ticket 
which  was  subsequently  used  for 
transportation,  or  was  refunded  a 
second  time  through  the  use  of  an  SF 
1170.  The  carrier  shall  submit  with  the 
SF  1113  copies  of  those  documents 
pertinent  to  the  previous  refund  and  the 
current  transportation  charge  when 
applicable. 

9  101-41.210-5C    Alternative  unused  Ucfcet 
refund  procedures. 

If  mutually  satisfactory  alternative 
arrangements  such  as  the  application  of 
sampling  techniques  or  other  means  are 
consummated  between  carriers  and 
GSA  for  the  purpose  of  recovering  the 
value  of  expired,  unused  tickets,  those 


methods  may  be  used  in  lieu  of  the 
procedures  in  §  101-41 .210-5a. 

§  101-41.210-5d    Agency  recovery  of 
carrier  refunds  sent  directly  to  GSA. 

To  recover  carrier  refunds  sent 
directly  to  GSA  (BWCA),  agencies  must 
forward  either  an  SF  1080,  Voucher  for 
Transfer  Between  Appropriations  and/ 
or  Funds,  or  SF  1081,  Voucher  and 
Schedule  of  Withdrawals  and  Credits,  to 
the  General  Services  Administration 
(BWCA).  Included  on  these  forms  must 
be  the  name  of  the  carrier,  carrier  check 
number,  date,  and  amount  of  check, 
(obtained  from  carrier),  as  well  as  the 
GTR  number  and  the  appropriation 
number  to  be  credited.  Agency  refund 
requests  should  be  sent  promptly  to 
GSA  (BWCA).  Refunds  from  carriers 
which  are  not  identified  and  claimed  by 
agencies  within  300  days  after  receipt  by 
GSA  (BWCA)  will  be  returned  to  the 
U.S.  Treasury  as  miscellaneous  receipts. 

(31  U.S.C.  3726  and  Sec.  205(c).  63  Stat.  390: 
40  U.S.C.  486(c)) 

Dated:  December  5, 1984. 
Ray  Kline. 

A  cling  A  dministrator  of  General  Services. 
[FR  Doc.  85^97  Filed  1-7-85:  8:45  am) 
BiLUNQ  cooe  eszo-Aw-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  67  and  69 

[CC  Docket  No.  78-72;  CC  Oocicet  No.  80- 
286;  FCC  84-637] 

MTS  and  WATS  Market  Structure;  and 
Establishment  of  a  Joint  Board; 
Amendment 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Commission  adopts  the 
Joint  Board's  November  15, 1984 
recommendations  concerning  the 
recovery  of  non-traffic  sensitive  (NTS) 
costs  from  interexchange  carriers  and 
subscribers,  high  cost  assistance,  and 
measures  to  assist  low  income 
households.  The  Commission  directed 
the  Joint  Board  to  begin  an  expedited 
study  of  broader  lifeline  measures  to 
assist  low  income  households  in 
affording  telephone  service.  The 
Commission  also  directed  the  Common 
Carrier  Bureau  to  study  the  effect  of 
subscriber  line  charges  on  small 
businesses.  This  action  is  taken  by  the 
Commission  to  institute  a  revised 
method.of  recovering  NTS  costs.  These 
measures  will:  (1)  Protect  universal 
service;  (2)  promote  economic  efficiency; 
(3)  reduce  discrimination  in  the  recovery 
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of  NTS  costs;  and  (4)  discourage  bypass 
of  the  local  exchange. 
EFFECTIVE  DATE:  February  7. 198S. 
AOOMEM:  Federal  Communications 
Commission.  Washington.  O.C.  20554. 
FON  FtMrTNER  INTOWMATIOli  CONTACT: 

Claudia  Pabo  or  William  Kirech. 
Common  Carrier  Bureau  (202)  632-6363. 
ENTAirr  infohmation: 


List  of  Subjects 

47  CFR  Part  67 

Telephone.  )urisdictional  separations. 
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I.  Introduction 

1.  The  Commission  hereby  adopts  the 
Federal-State  Joint  Board's  November 
15. 1984.  recommendations  in  this 
proceeding'  with  a  few  minor  changes 
and  clarifications.  We  also  adopt  the 
joint  Board's  reasoning  in  support  of  its 
reconunendations  as  our  own.  We  are 
directing  the  foint  Board  to  conduct 
further  proceedings  concerning 
assistance  for  low  income  households 
on  an  expedited  basis.  We  are  also 
directing  the  Common  Carrier  Bureau,  to 
seek  further  comments  concerning  the 
effect  of  subscriber  line  charges  on 
small  business  subscribers. 

II.  Joint  Board  Recommendatioa 

A.  Summary 

2.  In  general  terms,  the  Joint  Board 
recommended  that  the  Commission:  (1) 
Implement  limited  subscriber  line 
charges  for  residential  and  single  line 
business  customers;  (2)  allow  local 
companies  flexibility  to  file  optional 
alternatives  interstate  tariff  pro\'isions 
for  the  recovery  of  carrier  common  line 
costs  in  order  to  combat  b;;pass;  (3) 
modify  the  provisions  for  high  cost 
assistance  to  direct  more  aid  to  smaller 
companies  and  those  with  higher  cost 
levels?  and  (4)  provide  the  equivalent  of 
a  waiver  of  residential  subscriber  line 
charges  under  specific  terms  and 


\ 


'  Hecommended  Decision  and  Order.  A/7S  and 
WA  TS  Market  Structure  and  Amendment  of  Part  07 
of  the  Commission's  Rules  and  EstobliiJimenl  of  a 
loinl  Board.  CC  Docket  No*.  7S-72  aad  tfO-ZU. 
Mimeo  No.  CC  1001.  released  November  23. 1984.  49 
FR  4832S  (December  12. 1984). 


conditions.  The  Joint  Board  also 
recommended  that  it  be  asked  to 
undertake  expedited  study  of  broader 
lifeline  assistance  measures. 

3.  More  specifically,  the  Joint  Board 
recommended  implementation  of  a  $1.00 
per  month  subscriber  line  charge  for 
residential  and  single  line  business 
customers' effective  June  1985.  It 
recommended  that  this  charge  be 
increased  to  $2.00  per  month  in  June 
1986  and  frozen  at  that  level.* In 
addition,  the  Joint  Board  recommended 
that  local  telephone  companies,  with  the 
concurrence  of  state  regulatory 
officials,*  be  given  flexibility  to 
implement  optional  alternative 
interstate  tariff  provisions  for  the 
recovery  of  carrier  common  line  costs* 
in  order  to  combat  localized  bypass 
problems.* To  the  extent  that  these  tariff 


'The  |oint  Board  has  not  made  a  recommendation 
concerning  subscriber  line  charges  for  multi-party 
service  and  we  are  not  adopting  rules  governing  thia 
service  at  present.  The  Commission  has  instituted 
proceedings  to  reexamine  the  rules  in  this  area 
pursuant  to  the  remand  by  the  Court  of  Appeal*  in 
NARUa  V.  FCC.  737  F.2d  1095  ID.C.  Or.  1984). 
petition  for  cert,  pending.  U.S.  No.  84-05  (Tiled  July 
18. 19(M).  Sotice  of  Proposed  Rulemaking.  \tTS  and 
WA  TS  Market  Structure.  CC  Docket  No.  78-72,  FCC 
84-604.  released  December  28.  1984 

'This  doe*  not  incJude  any  subscriber  line 
sorcharge  that  would  be  necesaary  in  coaiunction 
with  alternative  tariff  provisions  to  recover  carrier 
common  line  coat*.  To  lb*  extent  a  lurcharfe  is 
necessary,  it  would  be  in  ailditioo  to  the  tl  in  or 
S2.00  basic  charge. 

*In  the  atiaence  of  state  commission  concurrence, 
the  local  companies  would  be  aulhurued  lo  go 
forward  with  an  alternative  tanff  filing  with  the 
FCC  only  if  the  Joint  Board  concurred  in  the  plan. 
The  joint  Board  recommended  that  the  hx»l 
companies  be  allowed  to  seek  foint  Board 
concmrence  if  the  state  does  not  act  on  the  proposal 
within  60  days  of  the  filing.  The  state  would  remain 
free  to  act  on  the  company's  proposal  prior  to  a 
loinl  Board  decision.  5**  aho  Recommended 
Decision  and  Order.  MTS  and  WA  TS  .Market 
Structure  and  Amendment  of  Part  67  of  the 
Commission  s  Rules.  CC  Docket  Noa.  78-72  and  80- 
288.  Mimeo  No.  1001  at  paras.  2S-43  released 
Nowaaber  23. 1984. 40  FR  4832S  at  paraa.  2S-43 
(December  IZ 1084). 

'Under  Part  80  of  the  Commission's  rale*,  the 
carrier  and  subscriber  common  line  elements 
together  cover  the  cost  of  customer  premise* 
equipment,  inside  wiring,  local  loops,  the  Universal 
Service  Fund  and  the  National  Exchange  Carrier 
Association's  operating  expense*. 

'Acting  on  behalf  of  the  Joint  Board.  Uie  Chief. 
Common  Carrier  Bureau  has  requested  comments 
on  issues  related  to  implementation  of  the  Joint 
Board's  recommendation*  oonceming  alternative 
tariff*  provision*.  Order  Inviting  Comments.  MTS 
and  WATS  Market  Structure  aad  Amendment  of 
Part  67  of  the  Commission 's  Rules.  CC  Docket  Noa. 
78-72  and  80-828.  Mimeo  No.  CC  1479,  released 
December  18. 1984.  The  Commission  inlend*  to 
adopt  appropriate  implementation  provisions  in 
time  to  allow  the  filing  of  alternative  tariffs  to 
become  effective  with  the  new  access  charge  tariffs 
in  June  1985.  At  the  same  time,  the  Commission  will 
act  on  measures  designed  to  ensure  that  the 
subscriber  line  charge  revenues  are  flowed  through 
to  subscribers  in  the  form  of  reduced  interstate  toU 
rate*. 


provisions  fail  to  generate  the  same 
revenue  levels  as  application  of  the 
nationwide  average  carrier  common  line 
charge,  the  revenue  shortfall  would  be 
recovered  through  a  uniform  surcharge 
of  no  more  than  $.35  per  month  on  the 
subscriber  line  charge  for  all  customers 
in  the  relevant  study  area.  The 
procedures  which  the  Joint  Board 
recommended  for  implementation  of 
alternative  tariff  provisions  contained 
measures  designed  to  ensure  that  they 
do  not  undermine  the  nationwide 
averaging  of  non-tariff  sensitive  {NTS) 
costs  for  purjMses  of  the  carrier  comon 
line  charge.  The  Joint  Board 
recommended  a  further  Joint  Board 
proceeding  to  examine  the  effect  of 
subscriber  line  charges  and  the 
alternative  anti-bypass  tariffs  on 
universal  service,  bypass,  economic 
efficiency,  and  interexchange 
competition.  The  Joint  Board  stated  that 
this  proceeding  should  be  instituted  in 
late  1986  ^and  completed  as  soon  as 
possible,  consistent  with  the  need  for 
development  of  an  adequate  record.* 

4.  The  Joint  Board  also  recommended 
a  number  of  changes  in  the  method  of 
calculating  the  amount  of  high  cost 
assistance  for  local  telephone 
companies.  It  found  that  the  high  cost 
assistance  should  continue  to  be  based 
primarily  on  NTS  loop  costs,  rather  than 
other  factors.  The  Joint  Board  stated 
that  the  changes  it  recommended  were 
designed  to  direct  more  assistance  to 
small  telephone  companies  and  those 
with  higher  cost  levels.  Under  this 
approach,  assistance  to  subscribers  in 
high  cost  areas  would  continue  to  be 
provided  through  an  interstate 
allocation  of  the  relevant  local  loop 
costs  in  addition  to  the  basic  25  percent 
interstate  allocation.  The  Joint  Board 
recommended  that  the  additional 
interstate  allocation  for  study  areas  with 
less  than  50,000  working  loops 
(excluding  WATS,  wideband  and 
private  line  loops)  include;  (1)  50  percent 
of  the  relevant  cost  per  loop  in  excess  of 
115  percent  but  not  greater  than  150 
percent  of  the  national  average  for  these 
costs;  and  (2)  75  percent  of  the  relevant 
cost  per  loop  in  excess  of  150  percent  of 
the  national  average.  It  recommended 


'The  Commisaioii  will  issue  a  Fiuiher  Notice  of 
Proposed  Rulemaking  in  late  1986  to  institute 
further  proceedings  as  recooimended  by  the  Joint 
Board.  The  basic  subscriber  line  charge  will  remain 
frozen  at  S2.00  until  these  proceedings  are 
completed. 

■For  the  text  of  the  Joint  Boards 
recommendations  concerning  the  raoovery  of 
interstate  .N'TS  costs  see  Recommended  Dedsioa 
and  Order.  CC  [Jocket  Nos  78-72  and  80-288. 
Mimeo  No.  CC  lOOl,  at  paras.  13-45.  released 
November  23. 1904.  40  FR  48325  at  para*  13-4S 
(December  U,  1984). 
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that  the  additional  interstate  cost 
allocation  for  study  areas  with  more 
than  50,000  working  loops  (excluding 
WATS,  wideband  and  private  line 
loops)  include:  (1)  25  percent  of  the 
relevant  cost  per  loop  in  excess  of  115 
percent  but  not  greater  than  150  percent 
of  the  national  average  for  these  costs; 
andi2)  75  percent  of  the  relevant  cost 
per  loop  in  excess  of  150  percent  of  the 
national  average.  Under  this  approach, 
all  relevant  NTS  costs  in  excess  of  150 
percent  of  the  national  average  would 
be  allocated  to  the  interstate 
jurisdiction.  (Twenty-five  percent  of 
these  costs  would  be  allocated  to 
interstate  through  the  basic  allocation 
factor.  An  additional  75  percent  would 
be  allocated  to  interstate  through  the 
high  cost  formula.) 

5.  The  Joint  Board  recommended  that 
the  cost  of  NTS  Category  6  Central 
OfHce  Equipment  (COE),  Local  Dial 
Switching  Equipment,  continue  to  be 
allocated  to  the  interstate  jurisdiction  on 
the  basis  of  the  frozen  Subscriber  Plant 
Factor  (SPF)  pending  review  of  all  issues 
concerning  the  allocation  of  COE.  In 
light  of  the  continued  use  of  SPF,  the 
Joint  Board  concluded  that  NTS 
Category  6  COE  costs  should  not  be 
included  in  calculating  the  level  of  high 
cost  assistance.  The  Joint  Board 
recommended  that  the  exchange 
companies'  authorized  rate  of  return  for 
interstate  access  service,  now  12.75 
percent,  be  used  in  calculating  the  level 
of  high  cost  assistance.  The  Joint  Board 
recommended  that  existing  study  area 
boundaries  continue  to  be  used  for 
separations  purposes  including 
calculation  of  the  level  of  high  cost 
assistance.  It  also  concluded  that  the 
transition  from  the  current  interstate 
NTS  cost  allocation  based  on  the 
Subscriber  Plant  Factor  (SPF)  to  the  new 
25  percent  basic  allocation  factor 
(combined  with  high  cost  assistance), 
should  be  implemented  in  eight  annual 
steps  rather  than  four  as  currently 
provided  in  Part  67  of  the  Commission's 
rules.* 

6.  In  addition,  the  Joint  Board 
recommended  that  the  Commission 
adopt  a  two-phase  program  for 
assistance  to  low  income  households. 
As  the  first  step,  the  Joint  Board 
recommended  measures  to  offset  the 
effect  of  subscriber  line  charges  on  low 
income  households.  In  this  regard,  the 
Joint  Board  recommended  an  optional 
program  providing  for  a  50  percent 
reduction  in  the  subscriber  line  charge 
for  customers  meeting  a  state 


established  means  test  subject  to 
verification.  This  revenue  shortfall 
would  be  funded  through  the  interstate 
carrier  common  line  charge.  States 
taking  advantage  of  this  assistance 
mechanism  would  be  required  to  make 
an  equal  monetary  reduction  in  the  local 
exchange  rate  for  subscribers  who 
qualify  for  the  subscriber  line  charge    • 
reduction.  The  reduction  in  local  rates 
would  be  fimded  from  intrastate 
sources.  The  Joint  Board  recommended 
that  implementation  of  this  assistance 
jneasure  be  at  the  option  of  the  state 
commissions.  As  a  second  step,  the  Joint 
Board  recommended  expedited  study  of 
broader  lifeline  assistance  measures.  "* 

B.  Discussion 

1.  Introduction 

7.  As  previously  stated,  the 
Commission  adopts  the  Joint  Board's 
recommendations  and  the  reasoning  in 
support  of  them  as  its  own  with  a  few 
minor  changes  and  clarifications."  We 
are  directing  the  Joint  Board  to  initiate  a 
further  study  of  issues  related  to  the 
development  oT  lifeline  assistance 
measures  which  go  beyond  the 
equivalent  of  a  subscriber  line  charge 
waiver.  We  are  also  directing  the 
Common  Carrier  Bureau  to  request 
additional  comments  concerning  the 
effect  of  subscriber  line  charges  on 
small  business  subscribers. 

2.  Assistance  for  Low  Income 
Households 

8.  In  the  MTS  and  WATS  Market 
Structure  proceeding,  we  found  that  the 
preservation  of  universal  telephone 
service  is  one  of  the  Commission's 
objectives  under  the  Communications 
Act,  and  we  established  this  as  one  of 
our  four  goals  in  this  proceeding.  In  our 
Third  Report  and  Order  in  CC  Docket 
No.  78-72,  we  defined  this  "universal 
service  objective"  to  mean  "avoiding 
actions  that  would  cause  a  significant 
number  of  local  exchange  service 
subscribers  to  cancel  that  service."  '* 
We  further  concluded  in  the  Third 
Report  and  Order  that  the 
Communications  Act's  objective  of 
making  service  "available  ...  to  all 
people  of  the  United  States  ...  at 
reasonable  charges"  ''  contemplates  that 


'For  the  text  of  the  Joint  Board's 
recommendations  concerning  assistance  for 
telephone  subscribers  in  high  cost  areas  see  Id.  at 
paras.  46-73. 


'°For  the  text  of  the  Joint  Board's 
recommendations  concerning  assistance  for  low 
income  households  see  Id.  at  paras.  74-91. 

"  We  are  modifying  the  Joint  Board's  proposal  for 
changes  in  the  language  of  Part  66  of  the 
Commission's  rules  to  reflect  its  recommendation 
that  90  days  notice  be  required  for  the  filing  of 
alternative  tariff  provisions. 

"  MTS  and  WA  TS  Market  Structure.  CC  Docket 
No.  78-72,  93  FCC  2d  567  at  592  (1983). 

"Section  1  of  the  Communications  Act  47  U.S.C. 
151. 


"telephone  exchange  service  should  be 
made  available  at  reasonable  rates."  " 
We  recognized  that  an  increase  in  fixed 
charges  for  telephone  service  would 
conflict  with  this  universal  service 
objective  if  the  increases  were  of 
sufficient  magnitude  and  were  timed  so 
as  to  "cause  a  significant  number  of 
subscribers  to  cancel  service."  '* 
Universal  telephone  service  has 
contributed  to  the  nation's  economic, 
social,  and  political  integration  and 
development.  We  are  adopting  the  Joint 
Board's  recommendations  because  we 
believe  that  they  properly  serve  to 
achieve  this  objective  as  well  as  the 
objectives  of  promoting  efficient  use  of 
the  network,  eliminating  unjust 
discrimination  in  the  recovery  of  NTS 
costs,  and  discouraging  uneconomic 
bypass. 

9.  Access  to  telephone  service  has 
become  crucial  to  full  participation  in 
our  society  and  economy  which  are 
increasingly  dependent  upon  the  rapid 
exchange  of  information.  In  many  cases, 
particularly  for  the  elderly,  poor,  and 
disabled,  the  telephone  is  truly  a  lifeline 
to  the  outside  world.  Significant 
increases  in  the  price  of  basic  telephone 
service  could  isolate  many  of  the  elderly 
and  poor  by  depriving  them  of  the 
ability  to  obtain  medical  and  police 
assistance  or  communicate  with  family 
and  friends.  Our  responsibilities  under 
the  Communications  Act  require  us  to 
take  steps,  consistent  with  our  authority 
under  the  Act  and  the  other  Commission 
goals  in  this  proceeding,  to  prevent 
degradation  of  universal  service  and  the 
division  of  our  society  into  information 
"haves"  and  "have  nots."  In  fact, 
ensuring  the  continued  availability  and 
improved  use  of  a  technologically 
advanced  public  switched  network 
available  to  all  consumers  at  reasonable 
rates  has  been  the  Commission's 
primary  goal  in  the  MTS  and  WTS 
Market  Structure  proceeding. 

10.  The  Joint  Board  has  proposed  a 
two-phase  plan  for  dealing  with  the 
legitimate  concern  that  the 
implementation  of  subscriber  line 
charges  in  conjunction  with  the  general 
upward  pressure  on  local  rates  could 
undermine  universal  service.  As 
previously  discussed,  the  Joint  Board 
recommended  a  program  to  offset  the 
subscriber  line  charge  for  low  income 
households  as  the  first  step  in  its 
assistance  plan.  The  Joint  Board 
recommended  that  the  decision  to 
implement  this  joint  federal-state 


"  CC  Docket  No.  78-72.  S3  FCC  2d  567  at  593 
(1983). 

"  Id.  at  592-93. 
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mechanism  be  left  to  the  individual  state 
commissions. 

11.  We  adopt  the  Joint  Board's 
recommendation  concerning  measures 
to  ofTset  the  effect  or  subscriber  line 
charges  on  low  income  households.  In 
this  regard,  we  agree  with  their 
conclusion  that  the  proposed  subscriber 
line  charges  should  not  have  an  adverse 
effect  on  universal  service.  Despite  this. 
we  share  the  Joint  Board's  behef  that 
measures  to  offset  the  effect  of  the 
subscriber  line  charge  for  low  income 
households  is  a  necessary  and 
appropriate  first  step  to  ensure  the 
preservation  of  universal  service.  The 
adoption  of  the  Joint  Board's  plan  will 
mean  that  at  the  very  least  our  action 
today  need  not  place  any  additional 
financial  burden  on  those  telephone 
subscril>ers  least  able  to  afford  service. 
We  also  adopt  the  Joint  Board's 
recommendation  that  further  study  of 
broader  lifeline  assistance  measures  be 
instituted  on  an  expeditious  basis 
through  the  Joint  Board  process.  We  are 
directing  the  Joint  Board  to  begin  its 
work  on  this  issue  by  the  end  of  March 
1985.  Due  to  the  importance  of  this  issue, 
we  direct  the  Joint  Board  to  present  its 
recommendations  to  us  within  180  days 
of  beginning  this  study.  The  following 
paragraphs  discuss  some  of  the 
questions  on  which  we  are  asking  the 
Joint  Board  to  prepare 
recommendations. 

12.  First.  We  believe  that  measures 
should  be  available  to  be  utilized  when 
a  threat  to  continued  universal  service  is 
identified.  As  we  noted  in  our  earlier 
order  in  the  AfTS  and  WA  TS  Market 
Structure  proceeding,  universal  service 
would  be  threatened  by  rate  increases 
of  a  magnitude  sufficient  to  cause  a 
significant  number  of  subscribers  to 
cancel  service.  Thus,  we  believe  the 
Communications  Act  requires  that 
remedial  measures  be  considered  if  a 
significant  number  of  subscribers  leave 
the  telephone  network  because  they  can 
no  longer  afford  service. 

13.  We  do  not  believe,  however,  that 
remedial  responses  are  the  only 
appropriate  action  under  the 
Communications  Act.  Where  we  have 
reason  to  believe  that  the  degradation  of 
universal  service  is  likely  to  occur  as  a 
result  of  dramatic  rate  increases,  it 
would  be  inefficient  and  insensitive  to 
require  significant  numbers  of 
subscribers  to  leave  the  network 
(imposing  substantial  costs  on 
themselves  and  other  ratepayers)  before 
taking  corrective  action. 

14.  Indeed,  the  Universal  Service  Fimd 
mechanism  adopted  by  the  Commission 
in  Amendment  of  Part  67  of  the 
Commission 's  Rules.  CC  Docket  No.  80- 
286,  is  predicated  on  precisely  this 


assumption.  In  its  November  15, 1984 
recommendations,  the  joint  Board  has 
affirmed  our  view  that  high  cost 
assistance,  targeted  to  recognize  the 
special  situation  of  customers  served  by 
smaller,  rural  telephone  companies,  is 
necessary  to  preserve  universal  service. 
Rate  increases  and  the  discontinuation 
of  service  by  significant  numbers  of 
subscribers  are  not  required  to  trigger 
the  effectiveness  of  these  measures. 
Lifeline  rates  should  be  available  to 
protect  low  income  subscribers,  just  as 
high  cost  assistance  is  available  without 
a  requirement  that  rate  increases  in 
rural  areas  cause  subscribers  to 
discontinue  telephone  service. 

15.  Within  this  framework,  the  Joint 
Board  should  determine  more  specific 
thresholds — level  of  subscriber  dropoff 
and,  if  feasible,  the  percentage  or  dollar 
amount  of  rate  increases — which,  when 
crossed,  should  trigger  a  response  for 
low  income  households.  In  some  states, 
recent  increases  might  already  be  in 
excess  of  the  threshold  to  be  proposed 
by  the  Joint  Board  for  implementing  a 
lifeline  plan.  We  would  expect  the 
states  involved  to  move  quickly  to 
examine  the  need  for  an  immediate 
response.  We  realize  that  due  to  the 
inelasticity  of  demand  for  local 
telephone  service,  even  a  substantial 
increase  in  the  charge  for  telephone 
exchange  service  may  not  by  itself, 
cause  a  significant  number  of 
subscribers  to  discontinue  service. 
Nonetheless,  such  an  increase  could 
place  an  undue  burden  on  low  income 
subscribers,  who  may  be  forced  to 
sacrifice  other  necessities  in  order  to 
continue  telephone  service.  The  Joint 
Board  should  consider  these  factors  in 
preparing  its  recommendations. 

16.  Second.  The  Joint  Board  should 
recommend  guidelines  for  the  design  of 
remedial  plans  to  be  implemented  when 
the  thresholds  described  above  are 
crossed.  We  intend  to  give  the  Joint 
Board  wide  latitude  in  recommending 
appropriate  measures  to  be 
implemented  as  a  result  of  a  finding  that 
universal  service  is  threatened  by  the 
discontinuation  of  service  by  a 
significant  number  of  subscribers  or  by 
dramatic  local  rate  increases.  One 
obvious  possibility  would  be  the 
institution  of  lifeline  plans  such  as  those 
endorsed  in  recent  legislative  proposals. 
In  these  measures,  "lifeline"  service 
referred  to  a  basic  telephone  service 
designed  to  keep  low  income 
households  on  the  network  without  first 
subjecting  them  to  an  undue  financial 
burden.  As  we  noted  above,  the  Joint 
Board's  high  cost  assistance  plan 
provides  telephone  subscribers  with 
substantial  protection,  in  advance, 
against  rate  increases.  The  proposed 


lifeline  assistance  plans  would  offer  the 
same  degree  of  protection  for  low 
income  households.  Thus,  such  a  lifeline 
plan  might  involve  more  than  a  waiver 
of  the  subscriber  line  charge.  The 
proposed  plan  could  also  include  the 
ability  both  to  receive  calls  and  fo  make 
local  calls  without  regard  to  the  duration 
or  distance  (within  a  local  calling  area) 
of  the  call.  Many  supporters  of  this 
approach  have  indicated  their  belief  that 
only  this  type  of  service  would  fulfill  the 
function  of  preventing  low  income 
subscribers  from  becoming  isolated  from 
family,  friends,  and  emergency 
assistance,  or  forcing  them  to  choose 
among  necessities.  They  argue  that 
service  priced  on  a  time  or  distance 
sensitive  basis  could  well  discourage 
communication  by  such  subscribers, 
undermining  the  fundamental  goal  of 
establishing  lifeline  service.  They 
further  contend  that  local  measured 
service  (available  to  all  interested 
subscribers)  for  which  charges  are 
based  on  the  duration  and  distance  of 
local  calls,  would  not  be  su^cient. 

17.  This  is  one  form  of  lifeline  service. 
However,  the  Joint  Board  should  rtot  be 
limited  in  its  consideration  to  traditional 
hfeline  plans.  A  range  of  other  options 
may  be  available.  For  example, 
telephone  companies  could  be  required 
to  offer  a  more  basic  "dial  tone"  service 
(as  they  have  already  done  in  some 
states)  at  national  or  varying  rates.  The 
price  of  such  services  might  be  set  at  the 
marginal,  incremental  cost  of  providing 
service  (or  less)  in  low  cost  exchanges. 
Some  number  of  calls  at  a  per  call  rate 
could  be  offered  in  conjunction  with  this 
service.  It  also  appears  that  a  number  of 
local  telephone  companies  have 
instituted  or  are  developing  lifeline 
plans.  The  Commission  commends  their 
efforts  in  this  regard  and  urges  the  local 
companies  to  study  this  issue  and 
develop  assistance  plans  tailored  to  the 
conditions  in  their  service  territory. 
Consideration  of  these  plans  should  be 
of  assistance  to  the  Joint  Board  in 
preparing  its  recommendations.  We 
direct  the  Joint  Board  to  consider  these 
and  any  other  options  which  the  parties 
propose. 

18.  Third.  The  Joint  Board  should 
prepare  recommendations  concerning 
the  proper  role  of  the  states  and  the 
federal  government  in  implementing  a 
lifeline  program.  On  this  point  a  critical 
question  is  the  authority  and 
responsibility  of  the  FCC  under  the 
Communications  Act  to  ensure  that  the 
states  adopt  lifeline  measures  that  are 
properly  designed  to  maintain  universal 
service.  We  naturally  expect  that  most 
states  would  institute  measures  on  their 
own  initiative  if  necessary  to  prevent 
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subscribers  from  leaving  the  telephone 
network.  Moreover,  we  believe  that  the 
states  should  have  the  primary 
responsibility  for  designing  and 
administering  lifeline  rates,  consistent 
with  the  guidelines  described  in  this 
Order  and  any  further  guidelines  which 
are  adopted.  Finally,  we  agree  with  the 
Joint  Board  that  eligibility  criteria  for 
assistance  should  be  established  in  the 
first  instance  by  the  individual  states. 

19.  We  also  seek  a  Joint  Board 
recommendation  on  an  appropriate 
mechanism  for  funding  universal  service 
plans.  The  cost  of  funding  a  lifehne  plan 
might,  for  example,  be  recovered  in 
equal  amounts  from  intrastate  sources 
(as  determined  by  each  state)  and 
through  an  increase  in  the  nationwide 
average  interstate  carrier  common  line 
charge  or  through  subscriber  line 
charges  paid  by  non-eligible  subscribers. 
The  Joint  Board  proposed  a  similar  cost 
sharing  arrangement  to  fund  the  offset  of 
the  subscriber  line  charge  previously 
discussed.  We  believe  that  such  an 
arrangement  reflects  the  fact  that 
universal  service  confers  a  benefit  on  all 
telephone  subscribers  for  both  intrastate 
and  interstate  services.  Moreover, 
shared  funding  would  provide  an 
incentive,  at  both  the  state  and  federal 
level,  for  the  development  of  lifeline 
plans  that  do  not  impose  excessive  costs 
on  intrastate  or  interstate  services. 

20.  We  are  concerned,  however,  that 
some  states  might  not  have  the  ability  to 
adopt  adequate  lifeline  plans  on  their 
own.  Therefore,  we  are  also  asking  the 
Joint  Board  to  prepare  recommendations 
cojiceming  the  actions  which  should  be 
taken  in  the  case  of  states  which  decline 
to  or  are  unable  to  act,  or  which  propose 
plans  that  do  not  adequately  maintain 
universal  service  and  protect  verifiably 
low  income  households  from  the  undue 
fmancial  burdens  that  could  result  from 
dramatic  rate  increases.  The 
establishment  or  recommended  federal 
guidelines  or  programs,  perhaps  in 
conjunction  with  a  requirement  that  the 
states  not  permit  a  degradation  of 
universal  service,  under  the 
recommended  guidelines,  may  be  the 
best  response  to  the  potential  problem. 
The  Joint  Board  should  consider  this  and 
other  options.  As  previously  indicated, 
we  are  directing  the  Joint  Board  to  begin 
its  study  of  these  issues  by  the  end  of 
March  1985  and  complete  preparation  of 
its  recommendations  within  180  days  of 
instituting  this  study. 

3.  Effect  of  Subscriber  Line  Charges  on 
Small  Businesses 

21.  Subsequent  to  the  Commission's 
decision  in  February  1984  to  implement 
a  maximum  $6.00  monthly  subscriber 
line  charge  for  multiline  business 


subscribers."  representatives  of  small 
businesses  and  the  Small  Business 
Committee's  Task  Force  on  Telephone 
Charges  have  expressed  concern  over 
the  potential  impact  of  subscriber  hne 
charges  on  small  business  subscribers 
with  multiple  access  lines.  The 
Commission,  like  the  Congressional  task 
force,  is  concerned  about  the  economic 
well-being  of  small  businesses  in  light  of 
the  crucial  role  which  they  play  in  the 
nation's  economy.  As  the  Small 
Business  Committee's  report  notes: 

|S]maIl  businesses  employ  over  one-half  of 
all  private  sector  workers  and  create  a 
disproportionately  large  number  of  new  jobs 
in  the  economy.  Small  businesses  have 
played  a  vital  role  in  innovation  and  in 
spearheading  high  technology  industries.'^ 

The  issue  of  the  impact  of  subscriber 
line  charges  on  small  businesses  was 
not  referred  to  the  Federal-State  Joint 
Board,  and  it  has  not  prepared 
recommendations  in  this  area. 

22.  There  have  been  several  recent 
studies  addressing  this  topic,  however. 
The  Common  Carrier  Bureau  analyzed 
the  potential  impact  of  subscriber  line 
charges  on  small  businesses  '•  after 
seeking  information  on  this  issue  from 
the  public.  ••  The  Small  Business 
Committee's  Task  Force  on  Telephone 
Charges  recently  released  its  report  on 
the  impact  of  changes  in  the 
telecommunications  industry,*"  and  Bell 
Communications  Research  performed  a 
study  on  the  impact  of  subscriber  line 
charges  on  small  businesses.**  To  allow 
an  opportunity  for  Commission  analysis, 
we  are  directing  the  Common  Carrier 
Bureau  to  seek  comments  on  these 
congressional  and  industry  studies  on 
an  expedited  basis.  We  are  also 
directing  the  Bureau  to  request 
comments  on  the  portion  of  the 
Commission's  Further  Report  on  the 
Effects  of  Federal  Decisions  on 
Universal  Service  which  discusses  the 
effect  of  federal  decisions  on  small 
business  subscribers.**  We  intend  to  act 


"Memorandum  Opinion  and  Order  (Second 
Reconsideration  Order),  MTS  and  WA  TS  Market 
Structure,  CC  Docket  No.  78-72, 49  FR  7810  (March 
2.1984). 

"  Committee  on  Small  Business,  U.S.  House  of 
Representatives.  Ninety-Eighth  Congress,  The 
Impact  of  Changes  'n  the  Telecommunications 
Industry  on  Small  Business,  at  page  11.  December 
10. 1964. 

'  •  Further  Report  on  the  Effects  of  Federal 
Decisions  on  Universal  Telephone  Service,  MTS 
and  WATS  Market  Structure,  CC  Docket  No.  78-72. 
Phase  IV.  at  section  V.  adopted  December  19. 1984. 

■■  Public  Notice.  "Commission  Seeks  Information 
on  the  Effect  of  Federal  Decisions  on  Local  Rates 
and  Services."  Mimeo  No.  5348.  July  12. 1984. 

"■  See  footnote  17,  supra. 

*'  Bell  Communications  Research,  The  Impact  of 
End-User  Charges  on  Small  Businesses.  November 
21.1984. 

*»  See.  footnote  18.  supra. 


on  issues  related  to  the  effect  of 
subscriber  line  charges  on  small 
businesses  in  time  to  allow  any  changes 
in  this  area  to  become  effective  with  the 
new  access  charge  tariffs  in  June  1985. 

4.  Regulatory  Flexibility  Certification 

23.  We  certify  that  the  Regulatory 
Flexibility  Act  is  not  applicable  to  the 
rules  we  are  adopting  in  this  proceeding. 
Although  some  local  exchange  carriers 
are  very  small,  local  telephone 
companies  do  not  appear  to  fall  within 
the  Regulatory  Flexibility  Act's 
definition  of  a  "small  entity."  The  Act 
incorporates  the  definition  of  a  "small 
business"  in  Section  3  of  the  Small 
Business  Act  as  the  definition  of  a 
"small  entity."  The  latter  definition 
excludes  any  business  that  is  dominant 
in  its  field  of  operation.  Exchange 
carriers,  even  small  ones,  enjoy  a 
dominant  monopoly  position  in  their 
local  service  area.  The  Commission  has 
found  all  exchange  carriers  to  be 
dominant  in  the  Competitive  Carrier 
proceeding,  85  FCC  1.  23-24  (1980).  To 
the  extent  that  interexchange  carriers 
may  be  affected  by  these  rules,  we 
hereby  certify  that  these  rules  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 

III.  Ordering  Clauses 

24.  Accordingly,  it  is  ordered.  That  the 
recommendations  of  the  Federal-State 
Joint  Board, »'  as  modified  herein,  are 
adopted. 

25.  It  is  further  ordered.  That  the 
amendments  to  Parts  67  and  69  of  the 
Commission's  rules  set  forth  in 
Appendix  A  of  this  Decision  and  Order 
are  adopted  effective  February  7, 1985.** 

26.  It  is  further  ordered,  That  the  Joint 
Board  is  to  initiate  an  expedited  study  of 
additional  measures  to  assist  low 
income  households  in  affording 
telephone  service.  This  study  is  to  be 
completed  in  accordance  with  the 
schedule  set  out  in  this  Order. 

27.  It  is  further  ordered.  That  the 
Chief,  Common  Carrier  Bureau  is  to 
request  comments  on  the  effect  of 
subscriber  line  charges  on  small 
business  subscribers  as  discussed 
above.** 


•'  During  the  course  of  the  proceedings  before  the 
Joint  Board,  a  number  of  parties  filed  pleadings  after 
the  established  filing  dates.  These  filings  have  been 
accepted  and  considered. 

'*  The  effective  date  of  the  changes  in  Part  67  of 
the  Commission's  rules  does  not  affect  the  January 
1, 1986  date  set  for  the  beginning  of  the  transition 
from  SPF  to  the  new  basic  allocation  factor  plus 
high  cost  assistance. 

"  These  dctions  are  taken  pursuant  to  Sections  1, 
4(i).  4(i).  201.  202,  203.  205.  218.  221(c).  403  and  410  of 
the  Act.  use.  151. 154(i).  154(j).  201.  202.  203.  205, 
218.  221(c).  403  and  410. 
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Federal  Communications  Commission. 

Wiliiam  |.  Tricaiico, 

Secretary. 

Appendix  A — Amendnients  to  Part  S7  of 
tiie  Commissioa's  Rules 

PART  67— (AMENDED] 

1.  Revised  paragraph  (d)(6)  of  \  67.124 
to  read  as  foilows: 

M7.124    Exctwnge  outaM*  plant 
catagoclea  and  appofttenweot  pfocedur—. 

(d)  •  *  • 

(6)  The  interstate  allocations  of  OSP 
Category  1.33  plant  investment  for  the 
years  1986. 1987. 1988. 1989. 1990. 1991 
and  1992  will  be  as  follows,  subject  to 
the  limitation  contained  in  \  64.124(d)(7): 

(i)  1986— The  \  67.124(d)(4){i) 
allocation  factor  multiplied  by  .875  plus 
.03125. 

(ii)  1987— The  §  67.124(d)(4)(i) 
allocation  factor  multiplied  by  .750  plus 
.0625. 

(iii)  1988— The  9  67.124(d)(4)(i) 
allocation  factor  multiplied  by  .625  plus 
.09375. 

(iv)  1989— The  S  67.124(d)(4)(i) 
allocation  factor  multiplied  by  .5  plus 
.125. 

(v)  1990— The  9  67.124(d){4)(i) 
allocation  factor  multiplied  by  .375  plus 
.15625. 

(vi)  1991— The  9  67.124(d)(4)(i) 
allocation  factor  multiplied  by  .25  plus 
.1875. 

(vii)  1992— The  9  67.124(d)(4)(i) 
allocation  factor  multiplied  by  .125  plus 
.21875. 

2.  Amend  9  67.124{d)(7)(i),  (ii)  and  (iii) 
by  substituting  the  phrase  "five 
percentage  points"  for  the  phrase  "ten 
percentage  points". 

£67.211    [Antended] 

3.  Amend  9  67.611  by  removing 
Section  67.611(a)(9). 

gS7.621    [Amended] 

4.  Amend  9  67.621(a)(1)  by 
substituting  "is  multiplied  by  the  study 
area's  authorized  interstate  rate  of 
return"  for  "is  multiplied  by  the  study 
area's  cost  of  capital"  and  by  removing 
the  final  sentence  in  Section  67.621(a)(1). 

5.  Revise  9  67.631  to  read  as  follows: 

9  67.631    Expena*  adiustment. 

(a)  For  study  areas  reporting  50,000  or 
fewer  working  loops  pursuant  to 
9  67.611(a)(8)  the  expense  adjustment 
(additional  interstate  expense 
allocdtion)  is  equal  to  the  sum  of  the 
following: 

(1)  Fifty  percent  of  the  study  area 
average  unseparated  loop  cost  per 
working  loop  as  calculated  pursuant  to 
9  67.622(b)  in  excess  of  115  percent  of 
the  national  average  for  this  cost  but  not 
greater  than  150  percent  of  the  national 


average  for  this  cost  as  calculated 
pursuant  to  9  67.622(a)  multiplied  by  the 
number  of  working  loops  reported  in 
9  67.611(a)(8)  for  the  study  area. 

(2)  Seventy-five  percent  of  the  study 
area  unseparated  loop  cost  per  working 
loop  as  calculated  pursuant  to 
9  67.622(b)  in  excess  of  150  percent  of 
the  national  average  for  this  cost  as 
calculated  pursuant  to  9  67.622(a) 
multiplied  by  the  number  of  working 
loops  reported  in  9  67.611(a)(8)  for  the 
study  area. 

(b)  For  study  areas  reporting  more 
than  50,000  working  loops  pursuant  to 
9  67.eil(a)(8)  the  expense  adjustment 
(additional  interstate  expense 
allocation)  is  equal  to  the  sum  of  the 
following: 

(1)  Twenty-five  percent  of  the  study 
area  average  unseparated  loop  cost  per 
working  loop  as  calculated  pursuant  to 
9  67.622(b)  in  excess  of  115  percent  of 
the  national  average  for  this  cost  but  not 
greater  than  150  percent  of  the  national 
average  for  this  cost  as  calculated 
pursuant  to  9  67.622(a)  multiplied  by  the 
number  of  working  loops  reported  in 

9  67.611(a)(8)  for  the  study  area. 

(2)  The  amount  calculated  pursuant  to 
Section  67.631(a)(2). 

6.  Amend  9  67.641(a)  by  substituting 
"1993"  for  "1989 ". 

7.  Revise  9  67.641(c)  to  read  as 
follows: 

967.641    Transition. 

•        •        •        *        • 

(c)  The  expense  adjustments  for  1986 
through  1992  shall  be  as  follows: 

(1)  One-eighth  of  the  amount 
computed  in  accordance  with  9  67.631  in 
1986: 

(2)  One-quarter  of  the  amount 
computed  in  accordance  with  9  67.631  in 
1987; 

(3)  Three-eighths  of  the  amount 
computed  in  accordance  with  9  67.631  in 
1988: 

(4)  One-half  of  the  amount  computed 
in  accordance  with  9  67.631  in  1989: 

(5)  Five-eighths  of  the  amount 
computed  in  accordance  with  9  67.631  in 
1990: 

(6)  Three-quarters  of  the  amount 
computed  in  accordance  with  9  67.631  in 
1991:  and 

(7)  Seven-eighths  of  the  amount 
computed  in  accordance  with  9  67.631  in 
1992. 

8.  Revise  the  definition  of  the  term 
"study  area"  in  the  Glossary  in  9  67.701 
to  read  as  follows: 

9  67.701    Glossary. 


Study  area — Study  area  boundaries 
shall  be  frozen  as  they  are  on  NovemhRT- 
15, 1984. 
*        •         *         *         • 

Amendments  to  Part  69  of  the 
Commission's  Rules 

PART  69— (AMENDED] 

1.  Add  the  following  new  99  69.203 
and  69.204- 

S  69.203    Interim  Common  Line  Charges. 

(a)  Except  as  provided  in  9  69.204,  End 
User  Common  Line  and  Carrier  Common 
Line  charges  for  any  period  commencing 
after  May  31, 1985,  shall  be  computed  as 
provided  in  this  section. 

(b)  Charges  shall  be  compuled  as 
provided  in  99  69.202  and  69.205  except 
that  End  User  Common  Line  charges 
shall  be  assessed  as  provided  in 
paragraphs  (c)-(f)  of  this  section. 

(c)  The  End  User  Common  Line  charge 
for  single  line  business  subscribers  shall 
be  $1  per  month  per  subscriber  during 
the  June  1, 1985-May  31, 1986  period  and 
$2  per  month  per  subscriber  after  May 
31. 1986. 

(d)  Except  as  provided  in  subsection 
(f),  the  End  User  Common  Line  charge 
for  single  line  and  multi-line  residential 
subscribers  shall  be  $1  per  month  per 
line  during  the  June  1, 1985-May  31, 1986 
period  and  $2  per  month  per  line  after 
May  31, 1986. 

(e)  (Reserved  for  party  line  charges.) 

(f)  The  End  User  Common  Line  charge 
for  a  residential  subscriber  shall  be  50% 
of  the  charge  specified  in  paragraphs  (d) 
and  (e)  if  the  residential  local  exchange 
rate  for  such  subscribers  is  reduced  by 
an  equivalent  amount,  provided  that 
such  local  exchange  service  rate 
reduction  is  based  upon  a  means  test 
that  is  subject  to  verification. 

§  69.204    Optional  Alternative  Carrier 
Common  Unc  Tariff  Provisions. 

(a)  A  telephone  company  that  files  a 
concurrence  described  in  subsection  (c) 
of  this  section  may  file  Optional 
Alternative  Carrier  Common  Line  tariff 
provisions  for  a  particular  study  area  to 
encourage  use  of  telephone  company 
access  service  facilities  by 
interexchange  carriers  and  large  volume 
users.  Such  tariff  provisions  shall  be 
designed  to  ensure  that  large  volume 
users  of  interstate  or  foreign 
telecommunications  services  in  such 
study  area  will  receive  the  benefit  of 
any  reduction  in  Carrier  Common  Line 
charges.  These  tariff  provisions  shall  be 
filed  on  a  minimum  of  90  days  notice. 

(b)  A  telephone  company  that  files  an 
Optional  Alternative  Carrier  Common 

.  charge  may  file  a  surcharge  upon  End 
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User  Common  Line  chaises,  to  be 
effective  on  a  minimum  of  90  days 
notice,  if 

(1)  a  uniform  surcharge  is  imposed 
upon  all  monthly  End  User  Common 
Line  charges  in  such  study  area; 

(2)  the  monthly  surcharge  does  not 
exceed  35  cents;  and 

(3)  such  surcharge  revenues  are  not 
likely  to  exceed  the  difference  between 
the  annual  revenues  that  would  have 
been  produced  by  the  association 
Carrier  Common  Line  charge  and  the 
annual  revenues  that  will  be  produced 
by  the  Optional  Alternative  Carrier 
Common  Line  tariff  provisions. 

(c)  A  concurrence  may  be  issued  by  a 
public  utility  commission  that  regulates 
intrastate  telecommunications  services 
in  the  relevant  area  or  by  the  CC  Docket 
80-286  Joint  Board.  A  telephone 
company  may  request  a  concurrence 
from  the  CC  Docket  80-286  Joint  Board 
if.  but  only  if,  the  appropriate  public 
utility  commission  declines  to  issue  a 
coniiurrence  or  fails  to  act  upon  a 
request  for  a  concurrence  within  60  days 
after  such  request  has  been  filed.  A 
concurrence  shall  signify  that  a  majority 
of  such  commission  or  Joint  Board  agree 
that  the  Optional  Alternative  Carrier 
Common  Line  tariff  provisions  are 
warranted  to  deter  bypass  in  the 
affected  area  and  that  any  End  User 
Common  Line  surcharge  is  not  likely  to 
impair  universal  service  in  the  affected 
area. 

2.  Add  the  following  new  §  69.611: 

§  69.6 1 1    Effect  of  Optional  Altemativs 
Carrier  Common  Line  Tariff  Provisions  and 
End  User  Common  Une  Surcttarges. 

(a)  The  existence  or  potential 
existence  of  Optional  Alternative  tariff 
provisions  filed  pursuant  to  §  69.204 
shall  not  affect  the  computation  of 
association  charges  for  any  access 
element. 

(b)  End  User  Common  Line  surcharge 
revenues  shall  not  be  included  in  End 
User  Common  Line  revenues  for 
purposes  of  computing  pool 
distributions. 

(c)  The  Carrier  Common  Line  residue 
that  is  computed  pursuant  to  §69.605 
shull  be  increased  by  adding  an 
amount  that  is  computed  by  subtracting 
the  Carrier  Common  Line  revenues 
attributable  to  study  areas  with 
Alternative  Carrier  Common  Line  tariff 
provisions  from  the  projected  Carrier 
Common  Line  revenues  for  such  study 
areas  that  would  have  been  received  at 
the  association  Carrier  Common  Line 
rate. 

(d)  The  Carrier  Common  Line  residue 
distribution  that  is  computed  pursuant 
to  §  69.607  shall  be  reduced  for  a 
company  that  has  effective  Alternative 


Carrier  Common  Line  tariff  provisions 
by  subtracting  an  amount  that  is 
computed  by  subtracting  the  Carrier 
Common  Line  revenues  attributable  to 
such  company's  study  area  of  areas  with 
Alternative  Carrier  Common  Line  tariff 
provisions  from  the  projected  Carrier 
Common  Line  revenues  for  such  study 
area  or  areas  that  would  have  been 
received  at  the  association  Carrier 
Common  Line  rate. 

[FR  Doc.  85-357  Filed  1-7-85;  8:45  am] 

BILUNO  CODE  STIT-OI-M 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Ch.  5 

[GSAR  AC-84-2.  Supplement  1] 

Labor  Standards  for  Federal  Service 
Contracts 

agency:  Office  of  Acquisition  Policy, 

GSA. 

action:  Temporary  regulation. 

SUMMARY:  This  supplement  to  the 
General  Services  Administration 
Acquisition  Regulation  Acquisition 
Circular  AC-84-2  extends  the  expiration 
date  to  June  14, 1985.  The  intended  effect 
is  to  extend  the  policies  and  procedures 
as  established  in  AC-84-2,  which 
implements  the  Department  of  Labor's 
(DOL)  revised  regulations  on  labor 
standards  for  Federal  services  contracts. 
DATES:  Effective  date:  December  14, 
1984.  Expiration  date:  This  circular 
expires  June  14, 1985  unless  extended  or 
canceled. 

FOR  FURTHER  INFCFtMATiON  CONTACT: 
Ida  Ustad,  Office  of  GSA  Acquisition 
Policy  and  Regulations  (VP)  (202)  523- 
4754. 
SUPPLEFJIENTARY  INFORMATION: 

Regulatory  Impact 

The  Director,  Office  of  Management 
and  Budget  (0MB),  by  memorandum 
dated  December  15, 1983,  exempted 
agency  procurement  regulations  from 
Executive  Order  12291.  When  AC-84-2 
was  originally  issued,  the  General 
Services  Administration  certified  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.),  that  the  document  was 
implementing  the  revised  DOL  Service 
Contract  Act  regulations  in  GSA 
procurements  of  services  and  that  it 
would  have  a  significant  beneficial 
economic  impact  on  many  small  entities. 
The  GSA  certification  was  based  on 
DOL's  final  regulatory  impact  and 
flexibility  analysis  on  its  revised 
regulations  at  48  FR  49758,  October  27, 
1983.  Ail  of  the  information  collection 


requirements  contained  in  the 
Acquisition  Circular  stem  from  DOL 
requirements  which  have  been  approved 
by  0MB  under  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.). 

List  of  Subjecto  in  48  CFR  Part  522 

Government  procurement. 

Authority:  40  U.S.C.  486(c]. 
Allan  W.  Beres. 

Assistant  Administrator  for  Acquisition 
Policy. 

Dated:  December  4,  1984. 

General  Services  Administration 
Acquisition  Regulation 

Acquisition  Circular  AC-S4-2; 
Supplement  1 
December  4, 1984. 

To:  All  GSA  contracting  activities 
Subject:  Implementation  of  the 
Department  of  Labor's  (DOL) 
Revised  Regulations  on  Labor 
Standards  for  Federal  Service 
Contracts 

1.  Purpose.  This  supplement  extends 
the  expiration  date  of  General  Services 
Administration  Acquisition  Regulation 
Acquisition  Circular  AC-84-2. 

2.  Effective  date.  December  14, 1984. 

3.  Expiration  date.  The  General 
Services  Administration  Acquisition 
Regulation  Acquisition  Circular  AC-84- 
2  and  this  supplement  will  expire  on 
June  14, 1985,  unless  canceled  earlier. 
Allan  W.  Beres, 

Assistant  Administrator  for  Acquisition 

Policy. 

[FR  Doc.  85-105  Filed  1-7-85;  8:45  amj 

BILLING  CODE  S«20-«1-M 

INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1140 

[Ex  Parte  No.  402] 

Reasonably  Expected  Costs 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Modification  of  fmal  rules. 

SUMMARY:  In  response  to  a  petition,  we 
are  modifying  the  regulations  published 
at  49  FR  33703  August  4, 1982,  and  49  FR 
37385,  September  24, 1984,  governing  the 
computation  of  reasonably  expected 
costs  under  49  U.S.C.  10705a. 
Specifically,  we  are  revising  the 
definition  of  overhead  cost  contained  in 
the  last  sentence  of  the  introductory  text 
to  paragraph  (b)  of  §  1140.2  to  indicate 
that  interchange  traffic  is  subject  to 
surcharge  only  if  it  also  originates  or 
terminates  on  the  line. 
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EFFECTIVE  DATE:  These  modiflcations 
are  effective  on  February  7. 1985. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Louis  E.  Gitomer.  (202)  27S-7245: 

or 
Tom  Shick.  (202)  27S-7483. 

SUPPLEMENTARY  INFORMATION:  On 
September  24. 1984.  The  Commission 
modified  the  regulations  at  49  CFR  Part 
1140,  et  seq.  governing  the  computation 
of  reasonably  expected  costs  in 
connection  with  light  density  line 
surcharges  under  49  U.S.C.  10705a. 
Among  other  things,  we  modified  the 
rules  to  reflect  the  statutory  intent  that 
only  costs  associated  with  traffic 
"originating  or  terminating  on  the 
branch"  should  be  included  in 
reasonably  expected  costs,  and  that  all 
costs  associated  with  "overhead"  traffic 
should  be  excluded.  In  5  1140.2(b)  we 
define  overhead  traffic  as  "all  shipments 
that  are  not  originated,  terminated  or 
handled  in  interchange  with  another 
carrier  at  any  point  on  the  surcharged 
line  segment." 

In  a  petition  for  clarification  filed 
October  11, 1984.  Illinois  Central  Gulf 
Railroad  Company  (ICG)  contends  that 
this  definition  is  not  consistent  with  the 
statute,  49  U.S.C.  10705a.  insofar  as  it 
includes  interchange  traffic  that 
originates  or  terminates  on  the  line  to  be 
surcharged.  We  agree,  and  will  modify 
the  definition  to  read:  "Overhead  traffic 
shall  include  all  shipments  that  are  not 
originatrd  or  terminated  at  any  point  on 
the  surcharged  line  segment." 

This  notice  of  modification  to  the  final 
rules  is  issued  under  49  U.S.C.  10321. 
10362.  and  107C5a  and  5  U.S.C.  553. 

List  of  Subjects  in  49  CFR  Part  1140 

Railroads.  Uniform  System  of 
Accounts 

PART  1140— {AMENDED] 

It  is  ordered: 

S1140.2     [AmeiMted] 

Section  1140.2  of  49  CFR  Part  1140  is 
amended  by  revising  the  last  sentence  of 
the  introductory  text  of  paragraph  (b)  to 
read  as  follows: 
*         •         *         *         • 

(b)  Overhead  traffic  shall  include  all 
shipments  that  are  not  originated  or 
terminated  at  any  point  on  the 
surcharged  line  segment. 

"Hiis  decision  is  effective  on  February 
7.1985. 

Decided:  Deceml>er  27. 1984. 

By  The  Commission.  Chairman  Taylor. 
Vice  Chairman  Andre.  Commissioners 
Sterrett,  Cradison.  Simmons.  Laml>oley,  and 


Strenio.  Commissioner  Lamboley  did  not 

participate. 

JaiiMS  H.  B«yiM, 

Secretary. 

|FR  Doc.  85-467  Filed  1-7-85:  8:45  am] 

MUJNOCOOC  703Smi-H 


49  CFR  Part  1245 

(Na  37025  (Sut>-1)| 

Revision  to  ttte  Annual  Report  of 
Railroad  Employees,  Service  and 
Compensation 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  is  revising 
Form  ARSC,  Annual  Report  of  Railroad 
Employees,  Service  and  Compensation. 
The  new  form  is  identical  to  Form 
QRSC,  Quarterly  Report  of  Railroad 
Employees,  Service  and  Compensation. 
By  adopting  the  new  form,  the 
Commission  eliminates  annual  reporting 
of  112  individual  job  classifications  and. 
in  lieu  thereof,  requires  reporting  for  six 
summary  classifications. 

In  addition  to  adopting  the  new  Form 
ARSC,  we  are  also  making  several 
technical  changes  to  the  occupational 
classification  system.  These  changes 
will  allow  more  comparability  wiih  the 
occupational  classification  system  used 
by  the  Equal  Employment  Opportunity 
Commission. 

DATE:  This  action  is  to  be  effective  upon 
approval  by  the  Office  of  Management 
and  Budget.  A  notice  of  that  effective 
date  will  be  issued  at  a  later  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  A.  Carter.  (212)  275-7448. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems.  Inc.,  Room  2227.  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  or  call  289-4357  (DC 
Metropolitan  area)  or  toll-free  (800)  424- 
5403. 

Regulatory  Flexibility  Act 

We  certify  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  decision  directly  affects  only  Class 
I  railroads  which  have  annual  revenues 
of  $50  million  or  more. 

This  final  rule  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment  or  the  conservation 
of  energy  resources. 


List  of  Subjects  in  49  CFR  Part  1245 

Railroad  employees,  reporting 
requirements,  wages. 

This  rule  is  made  under  authority  of 
49  U.S.C.  10321  and  U.S.C.  553. 

Decided:  December  21. 1984. 

By  Commission,  Chairman  Taylor,  Vice 
Chairman  Andre.  Commissioners  Sterrett, 
Cradison.  Simmons.  Lamboley,  and  Strenio. 
Commissioner  Lamboley  dissented  with  a 
separate  expression. 
James  H.  Bayne. 
Secretary. 

Appendix 

PART  1245--CLASSIFICATION  OF 
RAILROAD  EMPLOYEES;  REPORTS  OF 
SERVICE  AND  COMPENSATION 

§124S.5    lAmended] 

1.  In  49  CFR  1245.5.  the  entries  under 
the  column  entitled  "Typical  titles"  are 
amended  as  follows: 

A.  In  Number  101.  remove  the  titles 
"General  Counsel"  and  "Chief  Medical 
Officer". 

B.  In  Number  102,  remove  the  title 
"Assistant  General  Counsel". 

C.  In  Number  103.  add  "Manager  of 
Materials,  Safety  Inspector,  Real  Estate 
Agent.  Real  Estate  Supervisor,  Tax 
Agent.  Buyer,  Assistant  Buyer,  Sales 
Agent,  Assistant  Sales  Agent"  to  follow 
"Division  Engineer". 

D.  In  Number  201.  remove  the  title 
'Chief  Draftsman"  and  add  "General 
Counsel,  Assistant  General  Counsel"  at 
the  beginning  of  the  entry  to  precede 
"General  Attorney"  and  add  "Chief 
Medical  Officer"  to  follow  "Commerce 
Counsel". 

E.  In  Number  204,  remove  the  title 
"Manager  of  Materials". 

F.  In  Number  210,  remove  the  titles 
"Safety  Inspector".  "Real  Estate  Agent", 
"Real  Estate  Supervisor",  and  "Tax 
Agent". 

G.  In  Number  301.  add  the  title  "Chief 
Draftsman"  to  follow  "Master 
Carpenter". 

2.  In  49  CFR  1245.5.  remove  Number 
211  and  related  entries  under  each 
column. 

§1245.6    (Amended! 

3.  In  49  CFR  1245.6.  the  entries  under 
the  columns  entitled  "Job  Title"  and 
"SOC"  are  amended  as  follows: 

A.  In  Number  101.  remove  the  titles 
and  SOC  numbers  "General 
Counsel  .  .  .  211"  and  "Chief  Medical 
Officer  .  .  .  261". 

B.  In  Number  102.  remove  the  title  and 
SOC  number  "Assist.  General 
Counsel  ...  .  211". 
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C.  In  Number  103.  add  the  following 
titles  and  SOC  numbers  to  follow 
"Division  Engineer  .  .  .  1638  and  1342": 


MMiagw  at  MaMfMs 

Sstaly  iMpwIof 

RmI  EtIaM  Agar* 

Raal  EMal*  Supv 

Tax  Agam . 

Buyer 

*sa»l  Buyar 

SaJet  Agani 

Assst  Salat  Agam ... 


4525 

1473 
1353 
1353 
1412 
1449 
1449 
4235 
4235 


D.  In  Number  201,  remove  the  title  and 
SOC  number  "Chief  Draftsman.  .  .372" 
ai:d  add  the  titles  and  SOC  numbers 
"General  Counsel  .  .  .  211"  and  "Assist 
General  Counsel  .  .  .  211"  to  precede 
"General  Attorney  .  .  .  211"  and  add 
"Chief  Medical  Officer  .  .  .  261"  to 
follow  "Commerce  Counsel  .  .  .  211". 

E.  In  Number  204,  remove  the  title  and 
SOC  number  "Manager  of 

Materials  .  .  .4525".     I 

F.  In  Number  210,  remove  the  title  and 
SOC  numbers  "Safety  Inspector  .  .  . 
1473",  "Real  Estate  Agent.  .  .  1353", 
"Real  Estate  Supv  .  .  .  .  1353"  and 'Tax 
Agent  .  .  .  1412". 

G.  Delete  Number  211,  Buyers  and 
Sales  Agent  and  the  subheadings 
thereof. 

H.  In  Number  301,  add  the  title  and 
SOC  number  "Chief  Draftsman  .  .  . 
372"  to  follow  "Master  Carpenter  .  .  . 
6313". 

|FR  Doc.  85-488  Filed  1-7-65;  8:45  am) 

WLUNO  CODE  7035-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 


50  CFR  Part  655 
[Docket  No.  31220-244) 


Atlantic  Mackerel,  Squid,  and 
Butterfish  Fisheries 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  squid  speciHcations 
increase. 

summary:  NOAA  issues  this  notice 
increasing  the  annual  squid 
specifications  under  the  Fishery 
Management  Plan  for  the  Atlantic 
Mackerel.  Squid,  and  Butterfish 
Fisheries  (FMP).  Regulations  governing 
the  squid  fisheries  require  publication  of 
any  specification  adjustments,  with 
reasons  for  such  adjustments.  This 


action  is  intended  to  facilitate 
achievement  of  the  FMP's  goal  to  create 
benefits  for  the  United  States  fishing 
industry. 

dates:  Effective  date:  January  7, 1985. 
Comments  are  invited  until  January  22, 
1985. 

ADDRESS:  Send  comments  to  Salvatore 
A.  Testaverde,  Northeast  Regional 
Office,  NMFS,  State  Fish  Pier, 
Gloucester,  MA  01930-3097.  Mark  on  the 
outside  of  the  envelope,  "Comments  on 
Notice  of  Squid  Specifications." 
FOR  FURTHER  INFORMATION  CONTACT. 
Salvatore  A.  Testaverde,  617-281-3600, 
(ext.  273). 

SUPPLEMENTARY  INFORMATION:  Section 
655.21(b)(l)(v)  of  the  implementing 
regulations  states  that  initial  optimum 
yield  (lOY)  squid  specifications  will  be 
determined  annually  by  the  Director, 
Northeast  Region,  NMFS,  in  consultation 
with  the  Mid-Atlantic  Fishery 
Management  Council  under  \  655.22  (a) 
and  (b)  (49  FR  402,  January  4, 1984). 
Section  655.22(f)  states  that  any 
adjustments  will  be  published  in  the 
Federal  Register,  with  the  reason  for 
such  adjustments.  This  action  provides 
increased  Loligo  squid  specifications 
which  are  effective  immediately. 
Adjustment  of  TALFF  and  other 
specifications  are  being  made  because 
the  representatives  of  Spanish  vessels 
which  fish  in  the  Northwest  Atlantic 
requested  from  both  the  Mid-Atlantic 
and  the  New  England  Fishery 
Management  Councils,  at  the  December 
1984  meetings,  an  additional  Loligo 
squid  TALFF  allocation  of  5,200  metric 
tons  (mt).  In  making  their  request,  the 
Spanish  vessel  owners,  through  their 
U.S.  representative,  agreed  to 
guaranteed  shoreside  purchases  totaling 
no  less  than  1,500  mt  of  Loligo  squid. 

This  modification  increases  the  Loligo 
squid  optimum  yield  to  30,125  mt  and 
the  Loligo  squid  TALFF  to  12,250  mt  for 
the  1984-1985  fishing  year,  which  ends 
March  31, 1985.  Squid  and  other  species' 
bycatch  specifications  are  adjusted 
accordingly;  for  squids  at 
§  655.21(b)(l)(iv)  (A)  and  (B),  and  (v);  for 
Atlantic  mackerel  at  §  655.21  (b)(2)(i)(A); 
and  for  butterfish  at  §  655.21(b)(3)(iii). 
Because  Loligo  squid  cannot  be 
harvested  without  taking  a  bycatch,  the 
following  species'  bycatch  TALFF 
specifications  will  increase:  lUex  squid. 
10  percent;  Atlantic  mackerel,  1  percent; 
and  butterfish,  6  percent. 

The  Secretary  of  Commerce 
(Secretary)  finds  it  necessary  to 


apportion  these  additional  amoimts 
without  affording  a  prior  opportunity  for 
public  comment,  in  order  to  prevent 
premature  termination  of  Loligo  squid 
fishing  by  Spain.  However,  public 
comments  are  invited  for  15  days  after 
the  effective  date  of  the  apportionment. 
The  Secretary  will  consider  all  timely 
comments  in  deciding  whether  to 
continue,  modify,  or  cancel  an 
apportionment  that  has  previously  been 
made  and  will  publish  responses  to 
those  comments  in  the  Federal  Register 
as  soon  as  practicable. 
*  The  following  table  lists  the  revised 
specifications  for  Loligo  squid  and  other 
species'  bycatch  specifications  in  metric 
tons  for  the  maximum  optimum  yield 
(Max  OY),  allowable  catch  (AC), 
allowable  biological  catch  (ABC), 
current  optimum  yield  (COY),  domestic 
armual  harvest  (DAH),  domestic  annual 
processing  (DAP),  joint  venture 
processing  (JVP),  Reserve,  and  total 
allowable  level  of  foreign  fishing 
(TALFF). 

Revised  Specifications  for  Fishing  Year- 
Apr.  1. 1984.  Through  Mar.  31. 1985 
[In  metric  lont  (mt)] 


Squid 

Butter- 

Adviie 

mach- 

eral 

Loigo 

Max 

Max  OY - 

AC           

44.000 

30,000 

•16.000 

87,000 

ABC 

44.000 

24.925 

30.125 

17,875 

13.000 

4.875 

0 

•12.250 

30,000 

16.130 

16.650 

13.500 

5.000 

8.500 

0 

•3.150 

■  16.006' 

11.799 

12.111 

11.000 

7.300 

0 
•1,111 



COY^ 

Proposed  OY 

83,538 
83.590 

DAH 

26,500 

DAP „ 

JVP 

F)Qaerv9        

11,000 
'13,500 
« 14,649 

TALFF 

♦42,351 

'  Up  to  figure  given 

•  Includes  the  3,600  mt  Loligo  tquid  and  other  species 
bycatcti  increases  to  TALFF  becauae  o«  Italian  allocation  (49 
FR  47269.  December  12,  1964). 

"  Estimated.  

♦Amounts  reflect  ttie  proposed,  January  1985  raaloca- 
tioro  of  the  Atlantic  mackerel  reserve  to  TALFF. 


List  of  Subjects  is  50  CFR  Part  655 
Other  Matters 

Fisheries,  reporting  and  record- 
keeping requirements.  Foreign  Relations. 

This  action  is  authorized  by  50  CFR 
Part  655.  and  complies  with  E.0. 12291. 

(16  U.S.C.  1801  et  seq.) 

Dated:  )anuary  3, 1985. 
|.W.  Angelovic 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Investigations,  National  Marine 
Fisheries  Service. 
(FR  Doc.  85-545  Filed  1-7-85;  8:45  am] 
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Proposed  Rules 


Federal   Register 

Vol.  50.  Na  S 

Tuesday.  January  8.  1985 


This  section  oi  the  FEDERAL  REGISTER 
contains  notices  to  ttte  ftutoitc  of  the 
proposed  issuance  of  nies  and 
regulations    The  purpose  of  these  notices 
IS  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to     ttie  adop^on  of  ttie  final 
futes 


DEPARTMENT  OF  OF  AGRICULTURE 
Federal  Grain  Inspection  Service 
7  CFR  Part  800 

Recordkeeping  and  Access  to 
Facilities 

agency:  Federal  Grain  Inspection 
Strvice.  USDA. 
action:  Proposed  rule. 


In  compliance  with  the 
requirements  for  the  periodic  review  of 
existing  regulations,  the  Federal  Grain 
Inspection  Service  {FGIS  or  Service)  has 
reviewed  its  regulations  on 
recordkeeping  and  access  to  facilities. 
FGIS  proposes  to  amend  its  regulations 
of  Elevator  and  merchandising  records 
required  to  be  kept,  by  simplifying  and 
relaxing  the  requirement  that  owners 
and  operators  of  elevators,  who  have 
obtHined  or  are  obtaining  official 
ser\  ices,  keep  records  on  all  receipts 
and  shipments  of  grain.  FGIS  proposes 
to  require  that  merchandisers  and 
elevator  owners  and  operators  keep 
records  only  for  those  lots  of  grain  for 
which  they  received  official  services. 
Also.  FGIS  proposes  to  reduce  the 
record  retention  period  from  3  years  to  2 
years.  Additionally.  FGIS  proposes  to 
add  a  provision  regarding  unauthorized 
disclosure  of  business  information. 
DATE:  Comments  must  be  submitted  on 
or  before  March  11. 1985. 

ADDRESS:  Comments  must  be  submitted 
in  writing  to  Lewis  Lebakken.  Jr.. 
Information  Resources  Management 
Branch,  USDA.  FGIS.  Room  0667  South 
Building.  14th  Street  and  Independence 
Avenue.  SW..  Washington.  D.C..  20250. 
telephone  (202)  382-1738.  All  comments 
received  will  be  made  available  for 
public  inspection  at  the  above  address 
during  regular  business  hours  (7  CFR 
1.27(b)). 

FOR  FURTHER  INFOI^MATION  CONTACT: 

Lewis  Lebakken.  Jr.  (address  above), 
telephone  (202)  382-1738. 
SUPPLEMENTARY  INFORMATION: 


Executive  Order  12291 

This  proposed  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  The  action  has  been  classified 
as  nonmajor.  because  it  does  not  meet 
the  criteria  for  a  major  regulation 
established  in  the  Order. 

Regulatory  Flexibility  Act  Certification 

Kenneth  A.  Gilles.  Administrator. 
FGIS.  has  determined  that  this  proposed 
rule  will  not  have  a  signifi  ::ant  economic 
impact  on  a  substantial  number  of  small 
entities  as  defined  in  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq] 
because  most  users  of  the  inspection 
and  weighing  services  do  not  meet  the 
requirements  for  small  entities. 

Infonnation  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Office 
Management  and  Budget  (OMB) 
regulations  (5  CFR  Part  1320)  which 
implements  the  Paperwork  Reduction 
Act  of  1980  (Piib.  L.  96-511)  and  section 
3504(h)  of  this  Act.  the  current 
information  collection  and 
recordkeeping  requirements  have  been 
approved  by  OMB.  The  information 
collection  and  recordkeeping 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  OMB  for 
review.  Comments  concerning  these 
requirements  should  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB.  Attention:  Desk  Officer 
for  the  Department  of  Agriculture.  Room 
3201.  NEOB.  Washington.  D.C.  20503. 

Regulatory  Review 

The  regulatory  review  on 
Recordkeeping  and  Access  to  Facilities 
(7  CFR  800.25  and  800.26)  included  a 
determination  of  the  continued  need  for 
and  consequences  of  the  regulations. 
The  objective  of  the  review  was  to 
ensure  that  the  regulations  are  serving 
their  intended  purpose,  the  language  is 
clear,  and  the  regulations  are  consistent 
with  FGIS"  policy  and  authority.  FGIS 
has  determined  that  while  these 
regulations,  in  generaL  are  serving  their 
intended  purpose,  are  consistent  with 
FGIS'  policy  and  authority,  and  should 
remain  in  effect.  FGIS'  recordkeeping 
requirements  can  be  revised  to  give 
regulatory  relief  to  owners  and 
operators  of  elevators  and 
merchandisers. 


Additionally,  certain  changes  are 
proposed  to  clarify,  condense,  and 
simplify  the  regulations.  All  of  the 
proposed  changes  would  facilitate  the 
use  of  the  regulations. 

FGIS  proposes  to  amend  S  800.25  by 
revising  the  section  to: 

1.  Clarify  and  condense  the  provisions 
of  paragraphs  (a),  (b),  (c),  and  (d)  into 
new  paragraph  (a);  and  clarify  and 
condense  paragraph  (f)  into  new 
paragraph  (b).  Accordingly,  the 
provisions  relating  to  elevator 
recordkeeping  and  merchandiser 
recordkeeping,  as  well  as  their 
respective  records,  would  be  simplified 
and  combined.  Paragraph  (e)  relating  to 
the  preparation  and  maintenance  of 
records  would  be  deleted  as 
unnecessary. 

2.  Change  the  requirement  so  that 
merchandisers  and  every  person  and 
every  State  or  political  subdivision  of  a 
States  that  owns  or  operates  an  elevator 
shall  only  have  to  keep  such  accounts, 
records,  and  memoranda,  as  fully  and 
correctly  disclose  all  transactions 
concerning  the  lots  of  grain  for  which 
they  received  official  services;  and 

3.  Change  the  retention  period  from  3 
years  plus  up  to  an  additional  3  years,  if 
required  by  the  Administrator,  to  2 
years  and  any  additional  time  that  may 
be  required  by  the  Administrator  for 
effective  administration  and 
enforcement  of  the  Act. 

FGIS  proposes  to  amend  S  800.26  by: 

1.  Clarifying  and  condensing  the 
provisions  in  paragraphs  (a)  Access  to 
records  and  (b)  Access  to  faciUties.  into 
new  paragraph  (a);  and 

2.  Adding  a  new  paragraph  (b)  which 
prohibits  the  unauthorized  disclosure  of 
business  information  acquired  pursuant 
to  the  Act  and  regulations. 

List  of  Subjects  in  7  CFR  Part  800 

Administrative  practice  and 
procedure.  Export,  and  Grain. 

PART  800— GENERAL  REGULATIONS 

Accordingly,  it  is  proposed  that 
§i  800.25  and  800.26  be  revised  as 
follows: 

§  800^5    Required  elevator  and 
merchandising  records. 

(a)  Elevator  and  merchandiser 
recordkeeping.  Every  person  and  every 
State  or  political  subdivision  of  a  State 
that  owns  or  operates  an  elevator  and 
any  merchandiser  that  has  obtained  or 
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obtains  official  inspection  or  official 
weighing  services  other  than  (1) 
submitted  sample  inspection  service,  or 
(2)  official  sampling  service,  or  (3) 
official  stowage  examination  service, 
shall  keep  such  accounts,  records,  and 
memoranda,  as  fully  and  correctly 
disclose  all  transactions  concerning  the 
lots  of  grain  for  which  the  elevator  or 
merchandiser  received  official  services, 
except  as  provided  under  S  800.19. 

(b)  Retention  Period.  Records 
specified  in  this  section  may  be 
disposed  of  after  a  period  of  2  years 
from  the  date  of  the  official  service; 
provided,  the  2-year  period  may  be 
extended  if  the  elevator  owner  or 
operator,  or  merchandiser  is  notified  in 
writing  by  the  Administrator  that 
specific  records  should  be  retained  for  a 
longer  period  for  effective 
administration  and  enforcement  of  the 
Act.  This  requirement  does  not  restrict 
or  modify  the  requirements  of  any  other 
Federal  or  State  statute  concerning 
recordkeeping.  I 

(Approved  by  the  Office  oT  Management  and 
Budget  under  control  No.  0580-0011) 

§  800.26    Access  to  Records  and  Facilities. 

(a)  Inspection  of  records  and 
facilities.  Elevator  operators  and 
merchandisers,  upon  proper  request, 
shall  permit  authorized  representatives 
of  the  Secretary  and  the  Administrator 
to  enter  its  place  of  business  during 
normal  business  hours  and  to  examine 
records  pertaining  to  its  business 
subject  to  the  Act,  to  make  copies 
thereof  and  to  inspect  the  facilities  of 
such  persons  subject  to  the  Act. 
Reasonable  accommodations  shall  be 
made  available  to  authorized 
representatives  of  the  Secretary  and  the 
Administrator  by  elevator  operators  and 
merchandisers  for  such  examination  of 
records  and  inspection  of  facilities.  Prior 
to  the  examinaton  of  records  or 
inspection  of  facilities,  the  authorized 
representative  shall  contact  or 
otherwise  notify  the  elevator  manager  or 
the  manager's  representative  of  their 
presence  and  furnish  proof  of  identity 
and  authority.  While  in  the  elevator,  the 
authorized  representative  shall  abide  by 
the  safety  regulations  in  effect  at  the 
elevator. 

(b)  Disclosure  of  information.  FGIS 
employees  or  persons  acting  for  FGIS 
imder  the  Act  shall  not  without  the 
consent  of  the  elevator  operator  or 
merchandiser  concerned,  divulge  or 
make  known  in  any  manner,  any  facts 
or  information  acquired  pursuant  to  the 
Act  and  regulations  except  as 
authorized  by  the  Administrator,  by  a 
court  of  competent  jurisdiction,  or 
otherwise  by  law. 


Authority:  Pub.  L  94-582.  90  Stat.  2867.  as 
amended  (7  U.S.C.  71  el  seq.]. 

Dated:  December  24. 1984. 
D.R.  Galliart, 
Acting  Administrator. 
jFR  Doc.  85-549  Filed  1-7-85;  8.45] 

BtLUNQ  COOE  3410-CH-«I 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  91, 121. 125,  and  135 
[Docket  No.  24418;  Notice  No.  85-1] 

Flight  Recorders  and  Cockpit  Voice 
Recorders 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMIMARY:  This  notice  proposes  to 
require  additional  flight  recorder 
parameters  for  airplanes  type 
certificated  before  1969  operating  in  Part 
121  operations.  Post-accident 
examination,  in  many  cases,  no  longer 
produces  sufficient  information  to 
accurately  assess  the  causal 
interrelationship  between  man, 
machine,  and  environment,  particularly 
in  the  commuter  industry.  The 
additional  requirements  are  necessary 
to  ensure  that  all  of  the  underlying 
causal  factors  of  an  accident  are 
identified.  This  notice  also  proposes  to 
require  cockpit  voice  recorders  (CVR) 
on  newly  manufactured  multiengine, 
turbine-powered  airplane  certificated  to 
carry  six  or  more  passengers,  requiring 
two  pilots  by  certification  or  operating 
rules  for  those  operations  conducted 
under  Part  135.  This  notice  also 
proposes  that,  for  those  operators 
conducting  operations  under  Part  91  and 
Part  125  that  have  installed  approved 
cockpit  voice  recorders,  the 
Administrator  will  not  use  the  record  in 
any  civil  penalty  or  certificate  action. 
dates:  Comments  must  be  received  on 
or  before  March  2, 1985. 
ADDRESSES:  Comments  on  this  notice 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket 
(AGC-204),  Docket  No.  24418,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591,  or  delivered  in 
duplicate  to:  Room  916,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  Comments  delivered 

must  be  marked:  Docket  No. . 

Comments  may  be  inspected  in  Room 
916  weekdays  between  8:30  a.m.  and  5 
p.in. 


FOR  FURTHER  INFORMATION  CONTACT: 

John  Flavin,  Office  of  Airworthiness, 
Aircraft  Maintenance  Division,  Avionics 
Branch  (AWS-350),  800  Independence 
Avenue.  SW.,  Washington.  D.C.  20591. 
telephone  (202)  426-8177. 
SUPPlfMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  listed  above. 
All  communications  received  on  or 
before  the  closing  date  for  comments 
will  be  considered  by  the  Administrator 
before  taking  action  on  the  proposed 
rule. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  docket  number  24418." 
The  postcard  will  be  dated,  time- 
stamped,  and  returned  to  the 
commenter.  The  proposal  contained  in 
this  notice  may  be  changed  in  light  of 
comments  received.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  the 
comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430.  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  also  should 
request  a  copy  of  Advisory  Circular  11- 
2,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure.    . 

Background 

For  those  operations  conducted  under 
Parts  91  and  125  of  the  Federal  Aviation 
Regulations  (FAR),  there  are  no 
requirements  that  either  a  flight  recorder 
or  a  cockpit  voice  recorder  (CVR)  be 
installed.  However,  in  the  interest  of 
safety,  the  FAA  encourages  the 
installation  of  approved  flight  recorders 
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and  approved  cockpit  voice  recorders  in 
airplanes  used  in  those  operations.  This 
notice  proposes  the  same  provisions  for 
Parts  91  and  125  as  are  now  in 
§  121.3S9(e)  and  (  135.151(b)  that  the 
Administrator  will  not  use  the  cockpit 
voice  recorder  data  in  any  civil  penalty 
or  certificate  action. 

Section  121.343  of  the  FAR  requires 
operators  to  equip  each  turbine-powered 
airplane  and  each  airplane  certificated 
for  operation  above  25.000  feet  with  an 
approved  flight  recorder.  For  airplanes 
having  an  original  type  certificate  issued 
before  September  3a  1969.  the  flight 
recorder  parameters  must  include  time, 
altitude,  airspeed,  vertical  acceleratioa 
heading,  and  radio  transmission  keying. 
Airplanes  having  an  original  type 
certificate  issued  after  September  30. 
196a  also  are  required  to  have  flight 
recorder  parameters  indicating  pitch 
attitude,  roll  attitude,  side-slip  angle  or 
lateral  acceleration,  pitch-trim  position, 
control  column  or  pitch  control  surface 
position,  control  wheel  or  lateral  control 
surface  position,  rudder  pedal  or  yaw 
control  surface  position,  thrust  of  each 
engine,  position  of  each  thrust  reverser. 
trailing  edge  flap  or  cockpit  flap  control 
position,  and  leading  edge  flap  or 
cockpit  flap  control  position. 

The  CVR  provisions  for  Part  121 
operators  require  a  CVR  for  each  large 
turbine-powered  or  large  pressurized 
airplane  with  four  reciprocating  engines. 
Part  135  does  not  require  operators  to 
have  flight  recorders,  but  it  does  require 
turbojet  airplanes  configured  to  carry 
ten  passengers  or  more  to  have  a  cockpit 
voice  recorder. 

Since  these  provisions  were  adopted, 
there  h^s  been  a  dramatic  change  in  the 
air  carrier  industry.  Deregulation  has 
contributed  to  that  change  by  allowing 
existing  carriers  to  pull  out  of  short-to- 
medium-range  markets,  creating  a 
demand  being  filled  by  a  rapidly 
expanding  commuter  industry.  To  meet 
the  equipment  needs  of  the  expanding 
commuter  industry,  manufacturers  have 
developed  new  fuel-efficient  airplanes, 
including  derivatives  of  airplanes  type 
certificated  before  September  30. 1969. 
These  airplanes  have  an  expected 
lifespan  well  into  the  next  century. 

The  present  rule  allows  these 
derivative  airplanes  to  operate  with 
flight  recorder  technology  that  dates 
back  to  the  1950'8.  In  the  past,  cockpit 
voice  recorders  and  flight  recorders 
were  not  required  by  the  commuter 
industry  based  on  the  premise  that  the 
public  exposure  was  not  great  enough  to 
justify  installing  the  recorders. 
Increased  operation  of  the  short-to- 
medium-range  airplanes  by  the  regional 
carriers'  expanding  market,  however. 


has  placed  them  actuarially  in  a  more 
severe  operational  environment  than 
airplanes  type  certificated  before 
September  30. 1969,  creating  the  need  for 
additional  data  collection. 

Discussion 

This  notice  proposed  to  ravise  §  91.35 
and  add  a  new  {  125,202  which  would 
provide  that  the  administrator  will  not 
use  the  cockpit  voice  recorder  record  in 
any  civil  penalty  or  certificate  action. 
The  purpose  is  to  encourage  operators  to 
voluntarily  install  cockpit  voice 
recorders  in  airplanes  that  are  used  in 
those  operations  where  they  are  not 
required.  The  installed  equipment  must 
be  approved  and  it  must  continue  to 
meet  the  airworthiness  requirements 
under  which  the  airplane  is  certificated 
and  operated. 

This  notice  also  proposes  substantive 
revisions  to  85  121.343  and  135.151.  For 
operations  conducted  under  Part  121. 
this  proposed  rule  would  require 
retrofitting  all  airplanes  type  certificated 
before  September  30.  1969  (currently 
using  a  six-parameter  foil-type  flight 
recorders)  with  a  six-parameter  digital 
flight  recorder  within  2  years  ftom  the 
effective  date  of  this  proposed 
amendment.  These  flight  recorders 
would  have  to  be  upgraded  to  11 
parameter  digital  flight  recorders  within 
7  years  after  the  effective  date  of  thia 
proposed  amendment.  The  11 
parameters  would  consist  of  those 
currently  required  plus  the  following:  (1) 
Pitch  attitude;  (2)  roll  attitude:  (3)  pitch 
trim  position:  (4)  control  column  or  pitch 
control  surface  position:  and  (5)  thrust  of 
each  engine.  They  would  be  requierd  to 
perform  within  the  ranges,  accruacies. 
and  recording  intervals  specified  in 
Appendix  B  of  Part  121. 

All  newly  manufactured  airplanes 
having  an  original  type  certificate  issued 
before  September  30. 1969.  would  be 
required  to  have  17-parameter  digital 
flight  recorders  installed  after  2  years 
from  the  effective  date  of  the 
amendment  The  requirements  for 
airplanes  type  certificated  after 
September  30. 1969.  would  ot  change. 

For  those  operations  conducted  under 
Part  135.  this  proposal  would  require  a 
CVR  for  all  multiengine.  turbine- 
powered  airplanes  certificated  to  carrj' 
six  or  more  passengers  and  requiring 
two  pilots  by  certification  or  operating 
rules,  that  are  newly  manufactured  2 
years  from  the  effective  date  of  the  final 
rule. 

"Manufactured"  means  when  the 
airplane  inspection  acceptance  records 
reflect  that  the  airplane  is  complete  and 
meets  the  FAA-approved  type  design 
data.  An  airplane  manufactured  and 


then  placed  into  storage  prior  to  sale 
would  be  considered  manufactured  the 
date  it  is  completed  prior  to  being 
placed  in  storage. 

Regulatory  Evaluation 

Background 

In  May  1983,  Trans  System 
Corporation  completed  a  study  for  the 
FAA's  Office  of  Aviation  Safety  entitled 
"Cockpit  Voice  and  Flight  Data 
Recorder  (FDR)  Evaluation."  That  study 
provided  an  overview  of  the  CVR/flight 
recorder  situation  by  examining  various 
CVR  and  flight  recorder  equipment 
requirement  options  for  aircraft 
operating  under  the  various  operating 
regulations  of  the  FAR.  The  regulatory 
evaluation  summarized  here  focuses  on 
the  specific  provisions  of  this  notice, 
and  incorporates  more  recent 
information  on  the  availability  and  cost 
of  equipment  which  operators  will  need 
to  comply  with  this  proposal,  as  well  as 
an  updated  fleet  forecast.  Both  the  Trans 
Systems  study  and  the  complete 
regulatory  evaluation  are  available  in 
the  docket. 

The  regulatory  evaluation  encompasses 
the  15-year  period  between  1985  and 
1999.  Values  are  expressed  in  1984 
dollars,  and  present  values  have  been 
calculated  using  the  10  percent  discount 
rate  prescribed  by  OMB. 

Cost 

1.  Proposal  to  Amend  Part  121  Flight 
Recorder  Requirements 

The  major  cost  components  of 
complying  with  the  proposed 
amendments  to  Part  121  include  the 
digital  flight  recorder,  a  flight  data 
acquisition  unit  (FDAU)  necessary  to 
convert  input  signals  into  a  digital 
format,  signal  sources  (such  as 
transducers,  potentiometers,  etc.)  when 
none  are  presently  available  for  the 
additional  parameters  to  be  recorded, 
labor  costs  for  installation,  and  ground 
support  equipment  to  maintain  the 
digital  flight  recorders.  Offsetting  these 
retrofit  and  upgrade  costs  is  the 
appreciable  reduction  in  the  cost  of 
maintenance  for  a  digital  flight  recorder 
in  comparison  to  the  older,  electro- 
mechanical foil  recorders. 

For  airplanes  operated  under  Part  121, 
the  present  value  total  cost  of  the 
various  digital  flight  recorder 
requirements  proposed  in  this  notice, 
after  deducting  maintenance  savings, 
has  been  estimated  to  be  $10.4  millioa 
These  costs  are  summarized  in  Table  1 
below: 
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Table  1.— Summary  of  Part  121  Flight 
Recorder  Costs 

(Presflrt  v«lue— 1964  dollar*  m  thousands] 


Initial  reirotit  wiin  Oigiial  tligni  recordaf . 

Upqrsde  Inxn  6  to  II  paramewrs 

Newly  manuiaciurad  aacratl 

Ground  suppon  equpmem 


Total - 

Less  mamtenanot  tavinga.. 


Total  coat.. 


$16,778.0 

S.2823 

7769 

1,866.4 


24.7036 
(14.270  51 


10.433.1 


The  derivation  of  each  cost 
component  is  discussed  in  the  following 
section. 

Conversion  to  digital  equipment  can 
be  accomplished  through  various 
installation  configurations  of  the  flight 
recorder  and  FDAU  components. 
Further,  the  number  of  parameters  of 
information  which  can  be  recorded  is 
determined  primarily  by  the  capacity  of 
the  FDAU,  rather  than  the  flight  recorder 
itself.  Flight  recorders  are  available 
which  include  the  signal  conversion 
(FDAU)  circuitry  in  the  same  unit  as  the 
recorder.  In  some  of  these  single  unit 
designs,  the  capacity  of  the  built-in 
FDAU  can  be  increased;  in  others,  it  is 
fixed  and  an  external  mini-FDAU  must 
be  added  to  increase  capacity.  In  other 
types  of  installations,  the  FDAU  and  the 
flight  recorder  are  completely  separate 
units. 

Because  of  crashworthiness 
considerations,  flight  recorders  are 
usually  located  in  the  rear  of  the 
airplane,  but  FDAU'aare  usually  located 
in  the  avionics  bay  in  the  forward  part 
of  the  airplane.  It  is  generally  a  simpler 
job  to  connect  wires  from  signal  sources 
to  the  avionics  bay  than  to  the  rear  of 
the  airplane,  and  this  affects  installation 
costs  when  increasing  the  number  of 
parameters  recorded.  FAA  believes  that 
all  flight  recorder  retrofit  modifications 
can  be  completed  during  regular 
maintenance  intervals,  therefore,  no 
costs  are  expected  to  result  from  lost 
time  in  service. 

Virtually  all  newly  manufactured,  pre- 
1969  type-certificated  airplanes  are 
delivered  with  digital  flight  recorders 
capable  of  recording  at  least  six 
parameters.  Therefore,  the  costs 
incurred  to  meet  the  17-parameter 
requirement  for  newly-manufactured 
airplanes  will  be  the  cost  differential  for 
a  17-parameter  vs.  a  six-parameter  flight 
recorder/FDAU  system,  end  installation 
costs  for  the  additional  11  parameters 
during  aircraft  assembly.  The  cost 
differential  will  vary  depending  upon 
which  flight  recorder/FDAU 
configuration  would  have  been  used  for 
the  six-parameter  system. 

The  costing  assumptions  used  in  this 
analysis,  based  upon  equipment  price 
quotations  from  flight  recorder  and 
FDAU  manufacturers,  and  labor  and 


signal  source  estimates  from  FAA 
Aircraft  Maintenance  Division  staff,  are 
summarized  in  Table  2  below: 

Table  2.— Summary  of  Assumptions  Used 
IN  Estimating  Costs  of  Proposed  Amend- 
ments to  Part  121  Flight  Recorder  Re- 
quirements 


EouDmerH 


kialallation 


1.   Initial   retrofit  ftom  ton  IligM  recorder  to  digital  flight 


Onct  npttcemtrK  single  unt  digilM/ ligM /acorOer 
S14.000    combined    FDAU/  $0 

flight  recorder  und. 

Separate  tUght  reconter  and  FDAU 
(indudmg  6  to  1 1  parameter  upgrade) 

$10,000  Ikght  recorder S122S  labor  I3S  his.  «  S35 

per  hour  FDAU  in  avionic* 
bay). 

$10,000  inni.F0AU 750  signal  source. 

n 

20.000  total.- 1975  total. 

2.  Upgrade  from  6  parameter  digital  to  11  .parameter  digital 
IligWt  recorder. 

Drecl  replaoemanl  nghl  recorder  capable  of 
recording  1  f -parameters  as  single-unit 

$2,000  Modification  lul  (nvhen     $1,750  labor  (50  hrs   »  $35 

required)  per  hour.   FOAU/fligtit  re- 

coider  m  rear  of  aircraft). 

7501 


2.500  total. 
Orecl  naptacemanl  tighl  raoordar  requnng  external 
mn-FDAU  to  record  1 1  parameten 

$10,000  mini.FDAU ...._ .....$1,975    (same    as    separata 

FDAU  and  flight  recorder 
installation  above). 
3.  fnmHtlffTr  of  17s>aramet8r  vs.  6-parameter  digital  flight 
retwdtf  during  assembly  of  newly  rranufnctured  aircraft 
$4300  average  FDAU/flight  recorder  cost  Offerential  over 
6'Parameter  options. 
1225  labor  (35  hrs.  «  S3S  per  how). 
1975  signal  sources. 

7500  total 


Digital  flight  recorders  are  much  less 
expensive  to  maintain  than  the  aging 
electro-mechanical  foil  flight  recorders 
and,  therefore,  the  costs  of  retrofit  will 
be  offset  somewhat  by  savings  on 
maintenance  costs.  Flight  recorder 
manufacturers  have  provided  estimates 
of  annual  maintenance  savings  ranging 
from  $3,000  to  over  $5,000  per  airplane. 
FAA  has  used  a  more  conservative 
estimate  of  $2,500  per  year  per  airplane. 
Further.  FAA  also  assumes  that  the 
additional  signal  sources  will  require 
maintenance  only  infrequently,  and  that 
any  resulting  maintenance  costs  will  be 
negligible  in  comparision  to  savings 
resulting  from  the  digital  conversion. 

Finally,  the  unit  cost  of  one  set  of 
ground  support  equipment  for 
maintaining  and  testing  digital  flight 
recorders  has  been  estimated  to  be 
$50,000. 

Estimates  of  the  number  of  pre-1969 
type-certificated  airplanes  for  most  of 
the  types  which  will  be  affected  by  the 
rule  are  primarily  based  upon  the  Pratt  & 
Whitney  Aircraft  (P&W)  forecast  dated 
December  15, 1983.  Boeing  707  airplanes 
and  other  pre-1969  jet  transports  which 
do  not  presently  comply  with  Part  36 


noise  standards  may  not  operate  in  the 
United  States  after  January  1. 1985  and. 
therefore,  have  been  excluded.  FAA 
assumes  that  the  availability  of  hush 
kits  will  result  in  BAG  111  airplanes 
remaining  in  service  past  the  January  1. 
1988  expiration  date  of  the  exemption 
from  Part  36  noise  standards  provided  in 
§  91.307  for  these  airplanes,  and 
estimates  that  approximately  half  of  the 
36  BAG  111  airplanes  currently 
operating  will  be  operating  at  the  end  of 
the  period  covered  by  this  analysis. 

FAA  estimates  that  approximately 
half  of  the  1983  fleet  of  various  pre-1969 
type-certificated  turboprop  transports 
(e.g..  the  L-188.  GV-580/600.  F-27/227. 
etc.)  will  still  be  operating  in  1999 
because  of  their  suitability  for  many 
types  of  utility  operations.  Details  of  the 
assumptions  used  to  forecast  the  Part 
121  fleet  affected  by  this  proposal  are 
presented  in  the  full  regulatory 
evaluation. 

The  proposal  which  would  require  six- 
parameter  foil  flight  recorders  to  be 
replaced  with  six-parameter  digital 
flight  recorders  within  2  years  is 
expected  to  impact  the  active  fleet  at  the 
end  of  1986  (assuming  that  the  proposed 
rule  becomes  effective  iiulate  1984  or 
early  1985).  However,  many  operators 
have  already  converted  voluntarily 
because  of  maintenance  cost  savings, 
and  newly  manufactured  airplanes  are 
being  delivered  with  digital  flight 
recorders.  Further,  many  carriers  have 
postponed  converting  their  older 
airplanes  to  digital  equipment  pending 
the  outcome  of  this  rulemaking 
proceeding.  Therefore,  FAA  estimates 
that  in  the  absence  of  this  rulemaking, 
approximately  50  percent  of  the 
airplanes  forecast  to  be  active  at  the  end 
of  1986  would  have  been  equipped  with 
digital  flight  recorders  voluntarily  (about 
one-third  already  are),  and  that  only  the 
remaining  50  percent,  or  approximately 
1.025  airplanes,  will  be  required  to 
convert  from  foil  to  digital  recorders  as 
a  result  of  this  proposal. 

FAA  further  assumes  that  half  of  this 
group  will  equip  with  a  direct 
replacement,  six-parameter  single  unit 
FDAU/flight  recorder  system  capable  of 
being  upgraded  to  11  parameters  later 
and  that  the  remaining  half  will  equip 
with  a  two  unit  system  (separate  FDAU 
and  separate  flight  recorder),  with  all  11 
parameters  wired  during  the  initial 
conversion.  Following  the  issuance  of 
this  rule,  no  additional  aircraft  are 
expected  to  equip  with  the  six- 
parameter,  single  unit  FDAU/flight 
recorder  which  cannot  be  upgraded  to 
11  parameters  unless  an  external  mini- 
FDAU  is  added,  although  many  aircraft 
currently  are  equipped  with  such  units. 


952 


Federal  Register  /  Vol.  50.  No.  5  /  Tuesday.  January  8.  1985  /  Proposed  Rules 


1 


Based  upon  these  assumptions,  the 
present  value  costs  of  this  initial  retrofit 
have  been  estimated  to  be  S16.8  million. 

The  proposal  that  all  aircraft  be 
equipped  with  digital  flight  recorders 
capable  of  recording  11  parameters 
within  7  years  is  expected  to  impact  the 
Part  121  fleet  at  the  end  of  1991.  All 
airplanes  operated  at  that  time, 
regardless  of  whether  they  were 
voluntarily  converted  to  digital 
equipment  or  as  a  result  of  this  proposal, 
will  be  subject  to  this  requirement, 
except  those  airplanes  newly 
manufactured  after  1986,  which  must  be 
equipped  with  17-parameter  digital  flight 
recorders  under  the  terms  of  this 
proposal. 

After  deducting  the  newly 
manufactured  pre-1969  airplane  forecast 
to  be  delivered  between  1986  and  1991. 
FAA  estimates  that  1,609  of  the 
airplanes  remaining  active  in  1991  will 
be  subject  to  the  11-parameter  upgrade 
requirement. 

Applying  the  costing  values  for  the 
various  installation  configurations 
among  these  airplanes,  and  dividing  the 
modification  work  evenly  over  the  5- 
year  period  between  1986  and  1991. 
yields  a  discounted  present  value  cost  of 
$5.3  million  to  comply  with  the  11- 
parameter  upgrade  requirement  of  this 
proposal. 

Only  one  jet  transport  receiving  an 
original  type  certificate  before 
September  30. 1969.  the  Boeing  737,  will 
be  significantly  affected  by  the  proposal 
that  newly  manufactured  airplanes  be 
equipped  with  17-parameter  digital  flight 
recorders.  MD-80's  are  already  being 
delivered  with  flight  recorders  that  meet 
the  proposed  standard  and  all  of  the 
other  pre-1969  transport  type  airplanes 
have  either  ceased  production  or  are  not 
expected  to  be  delivered  to  Part  121 
operators  after  1986  in  any  significant 
numbers. 

Applying  the  estimated  $7,500  cost 
differential  for  a  17-  vs.  6-parameter 
digital  flight  recorder  installation  to  the 
157  Boeing  737  airplanes  forecast  for 
delivery  to  U.S.  operators  yields  a 
discounted  present  value  total  cost  of 
approximately  $777,000. 

The  maintenance  savings  expected  to 
result  from  the  conversion  of  foil  to 
digital  equipment  has  been  estimated  by 
applying  the  average  annual 
maintenance  savings  of  $2,500  per 
airplane  to  50  percent  of  the  active  fleet 
for  the  first  5  years  of  the  15-year 
analysis  period,  to  40  percent  during  the 
second  5  years,  and  to  30  percent  during 
the  last  5  years,  yielding  $14.3  million  in 
maintenance  savings  of  $2,500  per 
airplane  to  50  percent  of  the  active  fleet 
for  the  first  5  years  of  the  15-year 
analysis  period,  to  40  percent  during  the 


second  5  years,  and  to  30  percent  during 
the  last  5  years,  yielding  $14.3  million  in 
maintenance  savings.  The  proportion  of 
remaining  airplanes  converted  as  a 
result  of  the  proposal  is  expected  to 
decrease  with  time  because  both  those 
airplanes  which  were  voluntarily 
converted  and  those  airplanes  recently 
delivered  with  digital  flight  recorders 
are  expected  to  have  longer  remaining 
service  lives. 

FAA  estimates  that  only  one  set  of 
ground  support  equipment  will  be 
required  for  every  25  aircraft  converted 
as  a  result  of  this  proposal  because 
carriers  with  mixed  fleets  will  already 
own  digital  ground  support  equipment, 
and  because  operators  frequently 
contract  maintenance  work  such  as  this 
out  to  other  carriers  or  repair  shops.  The 
total  cost  (discounted  present  value)  of 
purchasing  41  sets  at  $50,000  each  for 
the  1,025  airplanes  initially  converted 
following  implementation  of  the 
proposal  has  been  estimated  at  $1.9 
million. 

Summation  of  the  various  costs  for  the 
Part  121  flight  recorder  proposal  yields  a 
present  value  total  of  $10.4  million. 

2.  Proposal  to  Require  Cockpit  Voice 
Recorders  on  Certain  Newly- 
Manufactured.  Turbine-Powered  ' 
Airplanes  Operated  Under  Part  135 

The  equipment  which  would  required 
to  comply  with  this  proposal  includes 
the  approved  cockpit  voice  recorder,  the 
control  unit  with  area  microphone,  and 
the  vibration  mounts,  connectors,  and 
other  hardware  required  for  installation. 
The  manufacturer  of  the  least  expensive 
unit  available  indicates  that  this 
equipment  could  be  purchased  by  an 
airframe  manufacturer  for 
approximately  $6,750  per  set.  Adding  15 
hours  of  labor  at  $35  per  hour  for 
installation,  the  total  cost  of  equipping  a 
newly  manufactured  airplane  with  a 
CVR  has  been  estimated  to  be  $7,275. 

The  maintenance  cost  of  a  CVR  is 
approximately  $125  per  1.000  hours  of 
operation.  Based  upon  a  maximum 
utilization  of  2.200  hours  per  year, 
annual  maintenance  costs  are  estimated 
to  be  $275. 

Estimating  the  number  of  multi- 
engine,  turbine-powered  airplanes 
certificated  to  carry  six  or  more 
passengers  and  requiring  two  pilots, 
which  will  be  manufactured  during  the 
15-year  period  of  this  analysis  and 
operated  under  Part  135.  is  extremely 
difficult  because  the  communter  market 
is  undergoing  a  major  transition. 

A  new  generation  of  airplane 
developed  specifically  for  the  expanding 
commuter  industry  will  begin  to  enter 
service  this  year.  The  majority  of  these 
airplanes  will  have  more  than  30  seats 


and  will,  therefore,  operate  under  Part 
121.  It  is  difficult  to  predict  the  exact 
impact  these  new  airplanes  will  have  on 
the  future  market  share  of  the  older 
generation  commuter  airplanes,  most  of 
which  have  less  than  30  seats  and 
operate  under  Part  135. 

The  Trans  Systems  Corporation's 
study  forecasts  that  an  average  of 
approximately  240  turbine-powered 
airplanes  subject  to  this  proposal  would 
be  manufactured  each  year  during  the 
15-year  period  of  this  analysis. 
However,  trends  predicted  in  a  recent 
forecast  of  turboprop  airplane  sales 
prepared  by  Fairchild  Industrit  s,  a 
major  manufacturer  of  commuter 
airplanes,  suggest  that  new  airplanes 
subject  to  the  proposal  will  be  delivered 
at  approximately  half  the  rate  indicated 
in  the  Trans  Systems  Corporation  study. 
Therefore,  a  range  of  costs  has  been 
estimated  based  upon  low  rate  of  120 
airplanes  and  a  high  rate  of  240 
airplanes  delivered  per  year.  Applying 
the  cost  values  discussed  previously  to 
these  delivery  rates  and  discounting 
yields  present  value  total  costs  which 
range  from  $8.6  million  to  $17.2  million. 

Benefits 

Estimating  the  benefits  of  flight 
recorders  and  cockpit  voice  recorders  is 
difficult  because  a  flight  recorder  is  an 
investigative  tool,  and  unlike  other 
airborne  safety  devices,  the  absence  of  a 
flight  recorder  or  a  cockpit  voice 
recorder  cannot  be  considered  the  cause 
of  or  a  contributing  factor  to  an  accident 
involving  that  airplane. 

Therefore,  the  benefit  of  flight 
recorders  and  cockpit  voice  recorders 
can  only  be  measured  in  abstract  terms;  • 
that  is.  how  the  recorder's  contribution 
to  determining  the  cause  of  one  accident 
can  lead  to  corrective  measures  to 
prevent  other  similar  accidents,  or,  in 
other  words,  what  is  the  opportunity 
cost  of  lost  information.  This  benefits 
analysis  examines  the  types  of 
accidents  in  which  flight  records  and 
cockpit  voice  recorders  have  been  or 
could  have  been  the  key  element  in 
determining  the  cause  of  an  accident, 
and  to  the  extent  existing  data  permits, 
quantifies  benefits. 

The  discussions  which  follow 
concerning  the  utility  of  flight  recorders 
and  cockpit  voice  recorders  are  based 
upon  information  provided  to  the  FAA 
Office  of  Aviation  Policy  and  Plans  by 
the  National  Transportation  Safety 
Board  (NTSB)  Bureau  of  Technology. 

1.  Proposal  to  Amend  Part  121  Flight 
Recorder  Requirements 

Expanded  parameter  flight  recorders 
have  been  effective  in  the  determination 
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of  an  aircraft  structural,  mechanical  or 
systems  failure  leading  directly  to 
corrective  actions  such  as  aircraft 
modifications  or  changes  in  operating 
procedures  which  will  prevent  future 
accidents. 

For  example,  on  May  25, 1979,  a  DC- 
10  airplane  crashed  after  takeoff  from 
O'Hare  Airport  in  Chicago  when  the 
number  1  engine  and  pylon  assembly 
separated  from  the  wing,  killing  the  273 
persons  on  board.  The  expanded  17- 
parameter  digital  flight  recorder  on 
board  provided  evidence  that  the  loss  of 
control  was  a  direct  result  of  the 
unwanted  retraction  of  the  airplane's 
left  outboard  leading  edge  slats,  not  the 
engine  separation  itself.  As  a  result  of 
this  flnding.  pilot  procedures  were 
changed  to  prevent  a  recurrence  of  an 
accident  from  slat  retraction.  The  DC-10 
slat  system  was  subsequently  modified 
to  prevent  further  occurrences. 

The  determination  that  an  accident 
was  not  caused  by  an  airplane 
mechanical,  structural  or  systems 
problem  can  also  be  quite  beneficial 
because  costly  but  uiuiecessary  design 
analyses  or  modifications  to  an  airplane 
prompted  by  hypotheses  rather  than 
conclusive  evidence  can  be  prevented. 
Similarly,  use  of  expanded  parameter 
flight  recorders  could  prevent  an 
unnecessary  suspension  of  an 
airworthiness  certificate  and  avert 
economic  losses  to  passengers  and 
carriers  alike.  Although  such  costs  are 
difficult  to  quantify,  the  benefits  of 
avoiding  these  costs  must  be  recognized. 

Another  benefit  resulting  from  the 
determination  of  accident  cause  through 
explanded  parameter  flight  recorders  is 
the  ability  to  define  more  precisely 
those  operational  problems  which  need 
to  be  addressed  by  research  and 
development  programs. 

One  excellent  example  of  such  a 
problem  is  windshear.  Windshear  has 
been  a  cause  of  accidents  throughout  the 
history  of  aviation;  however,  until  the 
early  to  mid-1970's  the  aviation 
community,  including  accident 
investigators,  did  not  fully  appreciate 
that  some  of  these  accident  producing 
windshears  were  impassable  to  a  low- 
flying  airplane.  This  realization  was 
made  possible  solely  from  the  analysis 
of  data  from  engine,  flight  control,  and 
aerodynamic  parameters  recorded  on 
the  expanded  17-parameter  digital  flight 
recorders  on  the  newer  wide-bodied 
airplanes. 

As  a  direct  result  of  these  analyses, 
government  and  industry  combined 
efforts  to  develop  ground-based  and 
airborne  windshear  detection  systems, 
improved  flight  guidance  systems,  much 
needed  training  techniques,  and  other 
corrective  actions  which  are  now 


beginning  to  be  Implemented  to  prevent 
a  continuation  of  potentially 
catastrophic  accidents.  National 
Transporation  Safety  Board  (NTSB)  data 
show  that  there  have  been  at  least  15 
major  accidents  accounting  for  440 
fatalities  attributable  to  windshear 
encounter  since  1970.  some  of  which 
might  have  been  prevented  had 
windshear  been  more  fully  understood 
earlier. 

In  August  1979.  a  Boeing  727  operated 
under  Part  121  found  itself  in  a 
windshear  situation  and  narrowly 
avoided  an  accident.  The  flightcrew 
stated  that  had  it  not  been  for  the 
special  technique  which  they  had 
learned  as  a  result  of  the  windshear 
program,  they  would  not  have  been  able 
to  avoid  a  crash.  Unfortunately,  in  the 
case  of  the  July,  1982,  crash  of  a  Boeing 
727  near  New  Orleans,  the  cause  was 
attributable  to  an  intense  windshear,  but 
the  absence  of  an  expanded  parameter 
flight  recorder  precluded  any 
determinations  concerning  the 
flightcrew's  reaction  to  the  situation  and 
possible  refinement  of  the  techniques 
taught  to  pilots  for  coping  with 
windshear. 

A  probability  analysis  has  been 
utilized  to  estimate  quantitatively  the 
potential  benefits  which  might  result 
from  the  proposal  to  increase  the 
parameters  of  information  recorded  on 
flight  recorders.  This  anaylsis  generates 
a  range  of  benefit  values  and  a 
probability  distribution  of  achieving 
these  benefits  which  can  then  be 
compared  to  the  estimated  cost  of  the 
proposal. 

Expanded  17-parameter  digital  flight 
recorders  have  been  installed  in  all 
aircraft  receiving  original  type 
certificates  after  September  30, 1969. 
The  advances  made  in  understanding 
windshear  as  a  result  of  these  flight 
recorders  provide  a  clear-cut  example  of 
the  advantages  of  expanded  parameter 
flight  recorders  over  the  relatively 
limited  six-parameter  recorders.  The 
windshear  experience  suggests  that  in  a 
15-year  period,  at  least  one  random 
unknown,  such  as  a  hazardous 
phenomenon  or  other  safety  factor, 
might  be  discovered  as  a  result  of      ^ 
expanded  parameter  flight  recorders!  In 
probability  analyses,  a  Poisson  V 

distribution  provides  a  realistic  model 
for  predicting  many  random  phenomena, 
and  it  is  frequently  used  in  safety 
studies.  A  Poisson  distribution  based 
upon  a  mean  of  1  has  been  used  in  this 
analysis  to  estimate  the  probability 
distribution  of  discovering  random 
unknown  safety  hazards  which  could 
lead  to  prevented  accidents. 

Once  an  unknown  hazard  has  been 
discovered,  an  estimate  must  be  made 


concerning  the  potential  number  of 
accidents  which  might  be  averted  as  a 
result  of  its  discovery.  In  the  relatively 
few  years  since  windshear  has  been 
better  understood,  at  least  one  potential 
accident  has  definitely  been  prevented, 
and  it  is  reasonable  to  assume  that 
others  have  been  avoided  by  simple 
actions  such  as  a  more  aware  pilot 
postponing  a  takeoff  or  landing  until  the 
conditions  conducive  to  windshear 
dissipated.  Further,  of  the  15  windshear 
accidents  identified  by  the  NTSB  since 
1970,  all  but  one  occurred  before  1978, 
indicating  that  windshear  accidents 
dropped  substantially  once  the  new 
knowledge  had  been  developed  and 
disseminated  throughout  the  aviation 
community.  For  the  purpose  of  this 
study,  FAA  will  conservatively  assume 
that  during  the  15-year  period  of  this 
analysis,  between  0  and  4  accidents  will 
be  prevented  for  each  significant 
unknown  that  is  discovered,  and  that 
this  range  will  be  distributed  normally 
about  a  mean  of  2. 

To  determine  the  benefits  which  will 
result  from  preventing  an  accident,  it  is 
necessary  to  estimate  the  average  cost 
expected  to  be  associated  with  an 
accident.  Utilizing  traffic  data  tabulated 
in  the  FAA  Statistical  Handbook  of 
Aviation,  FAA  estimates  that  an 
average  of  100  persons  are  carried 
aboard  a  typical  Part  121  passenger 
operation,  including  flight  deck  and 
cabin  crew.  Assuming  a  catastrophic 
accident  involving  the  loss  of  the 
airplane  and  all  persons  on  board,  FAA 
estimates  a  total  accident  cost  of 
$40,316,556.  after  discounting  over  the 
15-year  period  of  the  analysis.  The  cost 
has  been  estimated  using  the  standard 
value  of  $670,000  per  statistical  fatality 
used  in  FAA  regulatory  evaluations,  the 
standard  average  air  carrier  hull  value 
of  $8  00.000  for  a  destroyed  aircraft,  and 
(he  standard  NTSB  major  accident 
investigation  cost  of  $783,000.  (See 
Economic  Values  for  Evaluation  of 
Federal  A  viation  Administration 
Investment  and  Regulatory  Programs, 
(Report  #  FAA-APO-81-3)  and 
Economic  Analysis  of  Investment  and 
Regulatory  Decisions^A  Guide  Report 
#  FAA-APO-62-1),  FAA  Office  of 
Aviation  Policy  and  Plans.  Values  have 
been  adjusted  for  inflation  as  prescribed 
in  these  guides.) 

Based  upon  the  Poisson  distribution 
for  discovering  random  unknowns,  and 
the  assumptions  discussed  above 
concerning  the  number  of  accidents 
vhich  might  be  prevented  as  a  result  of 
the  discovery,  a  probability  distribution 
of  potential  benefits  has  been  calculated 
for  the  expanded  parameter  flight 
recorder  proposal  and  is  presented  in 
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Table  3  below.  The  expected  benefit 
value,  equal  to  the  sum  of  the  products 
of  each  possible  benefit  value  and  its 
associated  probability,  has  also  been 
calculated,  and  represents  an  average  of 
all  of  the  possible  benefit  outcomes 
weighted  by  their  respective 
probabilities.  * 

Table  3— Pwosabiuty  Distribution  Of  Ben- 
efits Resulting  From  the  Part  121 
Flight  Recorder  Proposal 
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2.  Proposal  to  Recfyire  Cockpit  Voice  * 
Recorders  on  Certain  Newly- 
Manufactured.  Turbine-Powered 
Airplanes  Operated  Under  Part  135 

The  benefits  which  will  result  from 
the  Part  135  proposal  to  require  cockpit 
voice  recorders  on  all  newly 
manufactured  multiengine,  turbine- 
powered  airplanes  certificated  to  carry 
six  or  more  passenger  and  requiring  two 
pilots  are  very  similar  to  those  achieved 
from  flight  recorders  on  Part  121 
airplanes.  Part  135  operations  have 
grown  significantly  since  airline 
deregulation  in  1978  opened  up  the 
commuter  industry,  yet  only  turboject 
airplanes  equipped  with  10  or  more 
seats  are  currently  required  to  have 
CVR's  (5  135.151).  Implementation  of 
this  proposal  would  eventually  result  in 
all  turbine-powered  airplanes  operated 
by  the  commuter  industry  being 
equipped  with  a  recorder  of  some  type — 
a  CVR  for  those  smaller  airplanes  with 
30  seats  or  less  operated  under  Part  135. 
and  both  a  CVR  and  flight  recorder  for 
those  larger  airplanes  with  between  31 
and  60  seats  operated  under  Part  121. 
Therefore,  the  traveling  public  would 
benefit  from  the  learning  opportunities 
which  more  thorough  investigations 
would  allow. 

Prototype  airplanes  are  now  being 
developed  with  innovative  design 
features  such  as  canards,  extensive 
structural  use  of  composite  materials, 
and  tilt  rotors.  Airplanes  with  these  new 
features  will  eventually  enter 
commerical  service,  including  Part  135. 
CVR's  would  aid  significantly  in  the 
analysis  of  any  accidents  which  might 
be  experienced  by  this  emerging 
technology,  and  a  better  understanding 
of  the  factors  contributing  to  any 
accidents  experienced  will  reduce  the 


possibility  of  aircraft  being 
unnecessarily  grounded.  Further, 
occasionally  a  particular  aircraft  type 
will  experience  a  series  of  accidents 
which  are  difficult  to  resolve  and  the 
possibility  of  this  is  greater  when  new 
technology  is  introduced. 

CVR's  are  particularly  useful  for 
human  factors  analysis.  Although  an 
aircraft  system  malfunction,  weather 
situation,  or  other  causal  factor  can 
frequently  be  identified,  without  the 
CVR  it  is  difficult  to  ascertain  whether 
or  not  the  flightcrew  responded  to  the 
emergency  situation  appropriately.  The 
lack  of  this  information  makes  it  difficult 
to  develop  techniques  which  could 
benefit  future  operations.  CVR's  also 
can  pick  up  other  information  useful  to 
investigators,  such  as  engine  sounds, 
audio  alarms  and  signals,  and  the 
sounds  of  switches  and  control 
activation. 

Although  statistical  data  are  not 
available  which  would  allow  a  more 
thorough  quantitative  analysis.  NTSB 
data  indicate  that  since  1975  there  have 
been  10  multi-engine  airplane  accidents 
involving  piston-powered  airplanes 
operating  under  Part  135  for  which  no 
probable  cause  could  be  determined.  In 
addition,  there  have  been  accidents  of 
turbine-powered  airplanes  operating 
under  both  Parts  91  and  135  for  which  no 
probable  cause  could  be  determined. 
Implementation  of  the  proposed  Part  135 
CVR  requirement  will  help  prevent 
future  unresolved  accidents  which  may 
eventually  repeat  themselves. 

Comparison  of  Costs  and  Benefits 

1.  Proposal  to  Amend  Part  121  Flight 
Recorder  Requirements 

The  probability  distribution  of 
potential  benefits  has  been  compared  to 
the  point  estimate  of  costs  developed  for 
the  Part  121  flight  recorder  proposal, 
providing  probability  distributions  of  the 
benefit/cost  ratios  which  could  result 
from  the  proposal.  The  probability  of 
achieving  benefits  equal  to  or  greater 
than  the  cost  of  the  proposal  has  been 
identified  in  this  manner.  Further,  the 
expected  benefit  value  has  been 
compared  to  the  estimated  cost, 
providing  an  expected  benefit/cost  ratio 
and  an  expected  net  benefit  for  the 
proposal.  The  expected  benefit/cost 
ratio  and  expected  net  benefit  represent 
the  average  of  the  possible  benefit/cost 
ratios  and  net  benefit  outcomes  which 
may  be  realized  by  the  proposal, 
weighted  by  the  probability  associated 
with  each  outcome. 

Comparison  of  the  benefits  and  costs 
of  the  Part  121  flight  recorder  proposal 
indicates  that  the  proposal  has  a  62 
percent  chance  of  achieving  benefits 


equal  to  or  greater  than  $26.9  million, 
with  an  expected  benefit/cost  ratio  of 
7.7  and  an  expected  net  benefit  of  $70.2 
million.  The  probability  distribution  of 
the  potential  benefit/cost  ratios  for  this 
proposal  is  presented  in  Table  4  below: 

Table  4.— Probability  Distribution  of  Ben- 
efit/Cost Ratios  for  the  Part  121 
FuGHT  Recorder  Proposal 
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2.  Part  135  Proposal  For  Cockpit  Voice 
Recorders  in  Certain  Turbine-Powered 
Airplanes 

The  total  cost  of  the  proposal  to 
install  a  cockpit  voice  recorder  in 
certain  newly-manufactured  turbine- 
powered  airplanes  operated  under  Part 
135  has  been  estimated  to  range 
between  $8.6  and  $17.2  million.  This  cost 
can  be  fully  recovered  if  between  2.12 
and  4.24  accidents  are  prevented  as  a 
result  of  the  CVR  requirement  during  the 
15-year  period  following  implementation 
of  the  rule.  This  determination  is  based 
upon  the  assumption  that  a  typical  Part 
135  accident  in  a  multiengine.  turbine- 
powered  airplane  would  involve  the  loss 
of  six  passengers  and  two 
crewmembers,  as  well  as  the  airplane 
itself  Values  which  have  been  used  to 
develop  this  estimate  are  $670,000  per 
statistical  fatality  as  prescribed  in 
Economic  Values,  $1.5  million  for  the 
destroyed  airplanes,  and  $783,000  in 
accident  investigation  costs.  These  costs 
have  been  discounted  as  a  uniform 
series  of  payments  over  the  15-year 
period  of  this  analysis. 

International  Trade  Impact  Analysis 

The  proposals,  if  adopted,  would  have 
little  or  no  impact  on  trade  for  both  U.S. 
firms  doing  business  in  foreign  countries 
and  foreign  firms  doing  business  in  the 
U.S.  The  proposals  will  affect  only  U.S. 
air  carriers  because  foreign  air  carriers 
are  not  subject  to  Part  121  or  Part  135. 
Foreign  air  carriers  are  prohibited  from 
operating  between  points  within  the 
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United  States,  therefore  they  will  not 
gain  any  competitive  advantage  over  the 
domestic  operations  of  U.S.  carriers.  In 
international  operations,  foreign  air 
carriers  are  not  expected  to  realize  any 
cost  advantages  over  U.S.  air  carriers 
because  many  foreign  countries  have 
even  more  stringent  recorder 
requirements  than  those  proposed  in  this 
notice.  Therefore,  there  will  essentially 
be  no  trade  impact. 

Regulatory  Flexibility  Detenninatioa 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
necessarily  and  disproportionately 
burdened  by  government  regulations. 
FAA  Order  2100.14,  Regulatory 
Flexibility  Criteria  and  Guidance  (dated 
July  15, 1983).  prescribes  standards  for 
determining  whether  or  not  a  rule  will 
result  in  "a  significant  economic  impact 
on  a  substantial  number  of  small 
entities"  as  required  by  the  RFA. 

The  small  entities  affected  by  the 
proposal  are  the  small  air  carriers 
operating  under  14  CFR  Part  121  and 
135.  FAA  Order  2100.14  stipulates  a  size 
threshold  at  nine  or  fewer  operating 
aircraft  as  the  standard  for  small  air 
carriers.  Based  upon  the  costing 
assumptions  discussed  previously,  and 
the  criteria  of  FAA  Order  2100.14.  the 
FAA  has  determined  that  none  of  the 
small  entities  operating  under  Part  121. 
or  operating  scheduled  services  under 
Part  135,  will  incur  costs  which  exceed 
the  cost  thresholds  for  "significant 
economic  impact"  for  their  respective 
operations.  Further,  the  FAA  has 
determined  that  an  insufficient  number 
of  small  entities  utilize  turbine-powered 
aircraft  in  nonscheduled  operations 
under  Part  135  to  meet  the  criteria  of 
"substantial  number  of  small  entities" 
stipulated  in  FAA  Order  2100.14. 
Therefore,  this  proposal  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  and  a  regulatory  flexibility 
analysis  is  not  required  under  the  terms 
of  the  RFA.  This  determination  is  fully 
discussed  in  the  regulatory  evaluation  of 
the  rulemaking,  available  in  the  docket. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble  and  found  in  the  Regulatory 
Evaluation,  Regulatory  Flexibility 
Determination,  and  Trade  Impact 
Assessment  located  in  the  docket,  the 
FAA  has  determined  that  this  document: 
(1)  Involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291,  (2)  is  a  significant  rule  pursuant  to 
the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11064;  February  26, 1979).  and  (3)  it  is 


certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
copy  of  the  evaluation  may  be  obtained 
by  contacting  the  person  identified  in 
the  "FOn  FURTHER  INFORMATION 
CONTACT"  paragraph. 

List  of  Subjects 

14  CFR  Part  91 

Air  carriers.  Aviation  safety.  Safety. 
Aircraft  Aircraft  pilots.  Air  traffic 
control.  Liquor,  Narcotics,  Pilots, 
Airspace,  Air  transportation.  Cargo. 
Smoking.  Airports,  Airworthiness 
directives  and  standards. 

14  CFR  Part  121 

Aviation  safety,  Safety,  Air  carriers. 
Air  traffic  control.  Air  transportation. 
Aircraft.  Aircraft  pilots.  Airmen, 
Airplanes,  Pilots,  Transportation, 
Common  carriers. 

14  CFR  Part  125 

Aircraft,  Airplanes.  Air  traffic  control, 
Airworthiness,  Pilots, 

14  CFR  Part  135 

Air  carriers.  Aviation  safety.  Safety. 
Air  transportation.  Air  taxi.  Idiots, 
Airmen,  Aircraft,  Transportation, 
Airplanes. 

The  Proposed  Amendments 

Accordingly,  the  FAA  proposes  to 
amend  Parts  91. 121. 125  and  135  (14  CFR 
Parts  91, 121, 125  and  135)  as  follows: 

PART  91— [AMENDED] 

1.  By  amending  S  91-35  by  designating 
the  introductory  paragraph  as  (a); 
redesignating  paragraphs  (a),  (b),  (c), 
and  (d)  as  (a)  (1).  (2).  (3).  and  (4);  and  by 
adding  a  new  paragraph  (b)  to  read  as 
follows: 

§  91.35    Flight  recorders  and  cockpit  voice 
recorders. 

•        *        *        •        • 

(b)  In  the  event  of  an  accident  or 
occurrence  requiring  immediate 
notification  of  the  National 
Transportation  Safety  Board  under  Part 
830  of  its  regulations,  which  results  in 
the  termination  of  the  flight,  any 
operator  who  has  installed  approved 
flight  recorders  and  approved  cockpit 
voice  recorders  shall  keep  the  recorded 
information  for  at  least  60  days  or.  if 
requested  by  the  Administrator  or  the 
Board,  for  a  longer  period.  Information 
obtained  from  the  record  is  used  to 
assist  in  determining  the  cause  of 
accidents  or  occurrences  in  connection 
with  investigations  under  Part  830.  The 


Administrator  does  not  use  the  cockpit 
voice  recorder  record  in  any  civil 
penalty  or  certificate  action. 

2.  By  revising  §  121.343  to  read  as 
follows: 

9121.343    Right  recorders. 

(a)  No  person  may  operate  a  large 
airplane  that  is  certificated  for 
operations  above  25.000  feet  altitude  or 
is  turbine-engine  powered  unless  it  is 
equipped  with  one  or  more  approved 
flight  recorders  that  record  data  from 
which  the  following  may  be  determined 
within  the  ranges,  accuracies,  and 
recording  intervals  specified  in 
Appendix  B  of  this  Part: 

(1)  Time. 

(2)  Altitude. 

(3)  Airspeed. 

(4)  Vertical  acceleration. 

(5)  Heading. 

(6)  Time  of  each  radio  transmission  to 
or  from  air  traffic  control. 

(b)  Large  airplanes  type  certificated 
before  September  30, 1969  for  operations 
above  25,000  feet  altitude,  and  turbine- 
engine  powered  airplanes  certificated 
before  the  same  date,  must  have 
installed  before  (date  2  years  after  the 
effective  date  of  the  amendment)  one  or 
more  approved  flight  recorders  that 
utilize  a  digital  method  of  recording  and 
storing  data,  and  a  method  of  readily 
retrieving  that  data  from  the  storage 
medium.  With  regard  to  that  system,  the 
following  information  must  be  able  to  be 
determined  within  the  ranges, 
accuracies,  and  recording  intervals 
specified  in  Appendix  B  of  this  part: 

(1)  Time. 

(2)  Altitude. 

(3)  Airspeed. 

(4)  Vertical  Acceleration. 

(5)  Heading. 

(6)  Time  of  each  radio  transmission  to 
or  from  air  traffic  control. 

(c)  Airplanes  specified  in  paragraph 
(b)  of  this  section  must  have  installed, 
before  (date  7  years  after  the  effective 
date  of  the  amendment),  one  or  more 
approved  flight  recorders  that  utilize  a 
digital  method  of  recording  and  storing 
data,  and  a  method  of  readily  retrieving 
that  data  from  the  storage  medium.  With 
regard  to  that  system,  the  following 
information  must  be  able  to  be 
determined  within  the  ranges, 
accuracies  and  recording  intervals 
specified  in  Appendix  B  of  this  part: 

(1)  Time. 

(2)  Altitude. 

(3)  Airspeed. 

(4)  Vertical  Acceleration. 

(5)  Heading. 

(6)  Time  of  each  radio  transmission  to 
or  from  air  traffic  control. 

(7)  Pitch  attitude. 
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(8)  Roll  attitude. 

(9)  Pitch  trim  position. 

(10)  Control  column  or  pitch  control 
surface  position. 

(11)  Thrust  of  each  engine. 

(d)  Airplanes  specified  in  paragraph 
(b)  of  this  section  that  are  manufactured 
after  (date  2  years  after  the  effective 
date  of  the  amendment),  as  well  aa 
airplanes  specified  in  paragraph  (a)  of 
this  section  that  have  been  type 
certincated  after  September  30. 1969. 
must  have  installed  one  or  more 
approved  flight  recorders  that  utilize  a 
digital  method  of  recording  and  storing 
data,  and  a  method  of  readily  retrieving 
that  data  from  the  storage  medium.  With 
regard  to  that  system,  the  following 
information  must  be  able  to  be 
determined  within  the  ranges, 
accuracies,  and  recording  intervals 
specified  in  Appendix  B  of  this  Part: 

(1)  Time. 

(2)  Altitude. 

(3)  Airspeed. 

(4)  Vertical  Acceleration. 

(5)  Heading. 

(6)  Time  of  each  radio  transmission  to 
or  from  air  traffic  control 

(7)  Pitch  attitude. 

(8)  Roll  attitude. 

(9)  Sideslip  angle  or  lateral 
acceleration. 

(10)  Pitch  trim  position. 

(11)  Control  column  or  pitch  control 
surface  position. 

(12)  Control  wheel  or  lateral  control 
surface  position. 

(13)  Rudder  pedal  or  yaw  control 
surface  position. 

(14)  Thrust  of  each  engine. 

(15)  Position  of  each  thrust  reverser. 

(16)  Trailing  edge  flap  or  cockpit  flap 
control  position. 

(17)  Leading  edge  flap  or  cockpit  flap 
control  position. 

For  the  purpose  of  this  section, 
"manufactured"  means  the  point  in  time 
at  which  the  airplane  inspection 
acceptance  records  reflect  that  the 
airplane  is  complete,  and  meets  the 
FAA-approved  type  design  data. 

(e)  Whenever  a  flight  recorder 
required  by  this  section  is  installed,  it 
must  be  operated  continuously  from  the 
instant  the  airplane  be^s  the  takeoff 
roll  until  it  has  completed  the  landing 
roll  at  an  airport. 

(f)  Except  as  provided  in  paragraph  (g) 
of  this  section,  and  except  for  recorded 
data  erased  as  authorized  in  this 
paragraph,  each  certificate  holder  shall 
keep  the  recorded  data  prescribed  in 
paragraph  (a),  (b).  (c).  or  (d)  of  this 
section,  as  appropriate,  until  the 
airplane  has  been  operated  for  at  least 
25  hours  of  the  operating  time  specified 
in  5  121.359(a).  A  total  of  1  hour  of 


recorded  data  may  be  erased  for  the 
purpose  of  testing  the  flight  recorder  or 
the  flight  recorder  system.  Any  erasure 
made  in  accordance  with  this  paragraph 
must  be  of  the  oldest  recorded  data 
accumulated  at  the  time  of  testing. 
Except  as  provided  in  paragraph  (g)  of 
this  section,  no  record  need  be  kept 
more  than  60  days. 

(g)  In  the  event  of  an  accident  or 
occurrence  that  requires  immediate 
notification  of  the  National 
Transportation  Safety  Board  under  Part 
830  of  its  regulations  and  that  results  in 
termination  of  the  flight,  the  certificate 
holder  shall  remove  the  recording  media 
from  the  airplane  and  keep  the  recorded 
data  required  by  paragraph  (a),  (b),  (c). 
or  (d)  of  this  section,  as  appropriate,  for 
at  least  60  days  or  for  a  longer  period 
upon  the  request  of  the  Board  or  the 
Administrator. 

(h)  Each  flight  recorder  required  by 
this  section  must  be  installed  in 
accordance  with  the  requirements  of 
§  25.1459  of  this  chapter  in  effect  on 
August  31. 1977.  The  correlation 
required  by  $  25.1459(c)  need  be 
established  only  on  one  airpiane  of  any 
group  of  airplanes — 

(1)  That  are  of  the  same  type: 

(2)  On  which  the  model  flight  recorder 
and  its  installation  are  the  same:  and 

(3)  On  which  there  is  no  difference  in 
the  type  design  with  respect  to  the 
installation  of  those  first  pilot's 
instruments  associated  with  the  flight 
recorder.  The  most  recent  instrument 
calibration,  including  the  recording 
medium  from  which  this  calibration  is 
derived,  and  the  recorder  correlation 
must  be  retained  by  the  certificate 
holder. 

(i)  Each  flight  recorder  required  by 
this  section  that  records  the  data 
specified  in  paragraph  (a),  (b).  (c).  or  (d) 
of  this  section,  as  appropriate,  must 
have  an  approved  device  to  assist  in 
locating  that  recorder  under  water. 

PART  125— {AMENDED] 

3.  By  amending  Part  125  by  adding 
new  S  125.202  to  read  as  follows: 

§125.202    Right  rccordars  and  cockpit 
voice  rtcorders. 

In  the  event  of  an  accident  or 
occurrence  requiring  immediate 
notification  of  the  National 
Transportation  Safety  Board  under  Part 
830  of  its  regulations,  which  results  in 
the  termination  of  the  flight,  any 
operator  who  has  installed  approved 
flight  recorders  and  approved  cockpit 
voice  recorders  shall  keep  the  recorded 
information  for  at  least  60  days  or,  if 
requested  by  the  Board,  for  a  longer 
period.  Information  obtained  from  the 
record  is  used  to  assist  in  determining 


thi.  cause  of  accidents  or  occurrences  in 
connection  with  investigations  under 
Part  830.  The  Administrator  does  not  use 
the  cockpit  voice  recorder  record  in  any 
civil  penalty  or  certificate  action. 

PART  135— (AMENDED] 

4.  By  amending  9  135.151  paragraph 
(a)  introductory  text;  by  redesignating 
paragraph  (b)  as  (c)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

$135,151    Cockpit  vole*  racordcr*. 

(a)  No  person  may  operate:  (1)  A 
turbojet  airplane  having  a  passenger 
seating  configuration,  excluding  any 
pilot  seat,  of  10  seats  or  more,  or  (2)  a 
multiengine.  turbine-powered  airplane 
that  has  been  manufactured  after  (date  2 
years  after  the  effective  date  of  the 
amendment),  certificated  to  carry  six  or 
more  passengers  and  requiring  two 
pilots  by  certification  or  operating  rules, 
unless  it  is  equipped  with  an  approved 
cockpit  voice  recorder  that — 
***** 

(b)  For  the  purpose  of  this  section, 
"manufactured"  means  the  point  in  time 
at  which  the  airplane  inspection 
acceptance  records  reflect  that  the 
airplane  is  complete  and  meets  the 
FAA-approved  type  design  data. 

•  •  *  *  * 

(Sec.  313.  314.  601,  603(c).  605,  606,  609,  and 
610  of  the  Federal  Aviation  Act  of  1958,  as 
amended  (49  U.S.C.  1354. 1355, 1421, 1423(c). 
1425. 1428. 1429.  and  1430):  49  U.S.C.  ia6(g) 
(Revised  Pub.  L  97-449.  )anuary  21,  1983); 
and  14  CFR  11.45) 

Issued  in  Washington.  D.C..  on  December 
31. 1984. 

|os«ph  A  Pontecorvo, 

Acting  Director,  Office  of  Airworthiness. 
(FR  Doc.  85-492  Filed  1-7-85:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Geological  Survey 

18  CFR  Parts  501,  502,  503,  504,  505, 
506,  507,  and  508 

30  CFR  Part  401 

State  Water  Research  Institute 
Program 

agency:  U.S.  Geological  Survey.  Office 
of  Water  Resources  Research.  Interior. 


action:  Proposed  rule. 


summary:  The  purpose  of  this  action  is 
to  establish  procedures  that  will  enable 
the  Department  of  the  Interior  to  meet 
its  responsibilities  in  administering  the 
program  of  State  water  research 
institutes  that  was  reauthorized  by  the 
Water  Resources  Research  Act  of  1984 
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(Pub.  L.  98-242,  98  Stat.  97).  The  rules 
and  regulations  now  in  effect  (18  CFR 
Parts  501  through  508]  were  issued  in 
1964  and  are  not  consistent  with  the 
new  legislation.  They  will  be  revoked 
upon  final  issuance  of  this  new  rule.  The 
rulemaking  proposed  by  this  notice 
primarily  addresses  matters  of:  location 
of  administrative  responsibility  within 
the  Department;  designation  of  the 
academic  institutions  hosting  the 
institutes;  the  new  cost-sharing 
requirements  and  evaluation  process 
required  by  the  Act;  and  application  and 
reporting  procedures.  The  rulemaking 
action  is  intended  to  provide  clear  and 
consistent  administrative  direction  to 
both  the  granting  agency  and  the 
grantees. 

DATES:  Comments  must  be  received  on 
or  before  March  11, 1985. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Chief  Hydrologist.  U.S. 
Geological  Survey.  424  National  Center, 
Reston.  Virginia  22092. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  O.  Ertel.  703-860-7921. 
SUPPLEMENTARY  INFORMATION: 

Background 

18  CFR  Chapter  IV.  Parts  501  through 
508.  which  this  action  proposes  to 
revoke  and  vacate,  established  the 
Office  of  Water  Resources  Research 
(OWRR)  as  the  administering  agency  for 
the  programs  authorized  by  the  Water 
Resources  Research  Act  of  1964  (Pub.  L. 
86-379.  78  Stat.  331)  including  the 
program  of  water  research  institutes 
located  at  colleges  and  universities  in 
the  States.  The  procedures  set  out  in 
those  rules  and  regulations  also  served 
to  guide  the  institute  program  when 
OWRR  became  part  of  the  new  Office  of 
Water  Research  and  Technology 
(OWRT)  in  1974  and  under  authorizing 
legisLtion,  the  Water  Research  and 
Development  Act  of  1978  (Pub.  L.  95-467, 
92  Slat.  1305).  In  1982,  a  Secretarial 
Order  terminated  OWRT  and 
transferred  the  institute  program  to  the 
Office  of  Water  Policy  (OWP). 
Congressional  appropriation  language 
for  fiscal  year  1984  directed  the 
abolishment  of  OWP  and  the  transfer  of 
the  institute  program  to  the  U.S. 
Geological  Survey  (USGS).  In  March  of 
1984.  Congress  reauthorized  the  program 
by  means  of  a  new  Water  Resources 
Research  Act  (Pub.  L.  98-242,  98  Stat.  97) 
and  included  in  the  Act  specific 
language  calling  for  new  rules  and 
regulations  to  be  promulgated  pursuant 
to  the  new  legislation  and  superseding 
the  ones  previously  enacted.  This 
proposed  action  responds  to  that 
direction  and  confirms  the  Department's 
intention  to  maintain  administrative 


continuity  for  the  program  within  the 
USGS.  The  proposed  revocation  action 
removes  form  the  Code  of  Federal 
Regulations  all  references  to  research 
programs  no  longer  in  existence.  The 
proposed  new  rule  governing  the 
continued  existence  of  the  institute 
program  is  placed  in  Title  30,  Chapter  IV 
for  consistency  with  placement  of  all 
regulations  relating  to  programs  of  the 
USGS. 

Required  Analyses 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291, 
and  therefore  a  regulatory  impact 
analysis  is  not  required.  Enactment  of 
new  regulations  to  guide  the  institute 
program  will  promote  efficiency  and 
economy  and  have  an  estimated 
economic  impact  of  significantly  less 
than  $100  million.  Additionally,  this 
action  is  not  expected  to  increase  costs 
or  prices  of  goods  and  services  in  the 
private  sector  or  have  any  other  adverse 
economic  impacts  which  require  a 
regulatory  impact  analysis  under  the 
provisions  of  the  Executive  Order. 

It  has  also  been  determined  that  the 
proposed  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Consequently,  a  regulatory  flexibility 
analysis  is  not  required  by  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1170).  Small  entities,  as 
defined  in  the  Regulatory  Flexibility  Act. 
are  not  applicants  or  grantees  under  this 
program. 

The  administrative  procedures 
proposed  in  the  action  have  no  potential 
for  significant  environmental  impact  and 
are  categorically  excluded  from  the 
requirements  for  compliance  with  the 
National  Environmental  Policy  Act  of 
1969,  as  amended  (Pub.  L.  91-190,  83 
Stat.  8521. 

Paperwork  Reduction  Act  of  1980 

Information  collection  requirements 
contained  in  §  401.11  and  §  401.19  have 
been  sent  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  as 
required  by  44  U.S.C.  3501  et  seq.  The 
collection  of  this  information  will  not  be 
required  until  it  has  been  approved  by 
OMB.  Comments  concerning 
information  collection  requirements  only 
should  be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  Room  3208. 
17th  Street  and  Pennsylvania  Avenue. 
NW.  Washington.  D.C.  20503.  Attention: 
Desk  Officer,  Department  of  the  Interior. 

Interested  persons  are  encouraged  to 
submit  written  comments,  suggestions  or 
objections  regarding  the  proposed  rule 


to  the  location  identified  in  the 
Addresses  section  of  this  preamble. 

The  Principal  author  of  this  proposed 
rule  is  Madge  O.  Ertel  of  the  Water 
Resources  Division.  U.S.  Geological 
Survey. 

The  Catalog  of  Federal  Domestic 
Assistance  program  affected  is  No. 
15.805,  Assistance  to  State  Water 
Research  Institutes. 

List  of  Subjects  in  18  CFR  Parts  501 
through  508  and  30  CFR  Fart  401 

Colleges  and  universities.  Grant 
programs — natural  resources  Research, 
Water  resources. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend 
Chapter  IV  of  Title  18  and  Chapter  IV  of 
Title  30  of  the  Code  of  Federal 
Regulations  as  follows: 

(1)  Title  18  is  amended  by  removing 
and  vacating  Chapter  IV,  Parts  501 
through  508. 

(2)  Title  30.  Chapter  IV  is  amended  by 
adding  Part  401  to  read  as  follows: 

PART  401— STATE  WATER 
RESEARCH  INSTITUTE  PROGRAM 

Subpart  A— General 

Sec. 

401.1  Purpose. 

401.2  E)elegation  of  authority. 

401.3  DeHnitions. 
401.4-401.5    (Reserved) 

Subpart  B— Designation  of  institutas; 
Institute  Programs 

401.6  Designation  of  institutes. 

401.7  Programs  of  institutes. 
401.8-401.10    (Reserved) 

Subpart  C— Application  and  Management 
Procedures 

401.11  Applications  for  grants. 

401.12  Program  management. 
401.13-W1.18    (Reserved) 

Subpart  D— Reporting 

401.19    Reporting  procedures. 
401.20-401.25    (Reserved) 

Subpart  E— Evaluation 

401.26    Evaluation  of  institutes. 

Authority:  Sec.  104,  Pub.  L  9S-242.  98  Stat. 
97  (42  U.S.C.  10303). 

Subpart  A— General 

§  401.1     Purpose. 

The  regulations  in  this  part  are  issued 
pursuant  to  Title  I  of  the  Water 
Research  Act  of  1984  (Pub.  L.  98-242.  98 
Stat.  97)  which  authorizes 
appropriations  to.  and  confers  authority 
upon,  the  Secretary  of  the  Interior  to 
promote  a  national  program  of  water- 
resources  research. 
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S  401.2    Oatagation  of  authority. 

The  State  Wafer  Research  Institute 
Program,  as  authorized  by  Section  104  of 
the  Act  has  been  established  as  a 
component  of  the  USGS.  The  Secretary 
of  the  Interior  has  delegated  to  the 
Director  of  the  USGS  authority  to  take 
the  actions  and  make  the  determinations 
that,  under  the  Act.  are  the 
responsibility  of  the  Secretary. 


$401.3 

"Act"  means  the  Water  Resources 
Research  Act  of  1984  (Pub.  L  98-242.  98 
Stat.  97). 

"Fiscal  year"  means  a  12-monlh 
period  ending  on  September  30. 

"Director"  means  the  Director  of  the 
USGS  or  a  designee. 

"Grant"  means  the  funds  made 
available  to  an  institute  in  a  particular 
fiscal  year  pursuant  to  Section  104  of  the 
Act  and  the  regulations  in  this  chapter. 

"Grantee"  means  the  college  or 
university  at  which  an  institute  is 
established. 

"Granting  agency"  means  the  USGS. 

"Institute"  means  a  water  resources 
research  institute,  center,  or  equivalent 
agency  established  in  accordance  with 
Title  I  of  the  Act. 

"Region"  means  any  grouping  of  two 
or  more  institutes  mutually  chosen  by 
themselves  to  reflect  a  commonality  of 
water-resources  problems. 

"Scientists"  means  individuals 
engaged  in  any  professional  discipline, 
including  the  life,  physical  or  social 
sciences,  and  engineers. 

"Secretary"  means  the  Secretary  of 
the  Interior  or  a  designee. 

"State"  includes  each  of  the  50  States, 
as  well  as  Puerto  Rico,  the  Virgin 
Islands,  the  District  of  Columbia.  Guam, 
American  Sdmoa,  the  Commonwealth  of 
the  Mariana  Islands,  and  the  Trust 
Territory  of  the  Pacific  Island.s. 

9401.4-401.5    (ReaarvadI 

Subpart  B— Designation  of  Institutes; 
institute  Programs 

S  401.6    Designatton  of  Instttutes. 

(a)  As  a  condition  of  application  for 
an  initial  grant  under  the  provisions  of 
this  Chapter,  each  institute  shall  provide 
to  the  Director  written  evidence  that  it 
conforms  to  the  requirements  of 
subsection  104(a)  of  the  Act  in  that: 

(1)  The  institute  is  established  at  the 
college  or  university  in  the  State  that 
was  established  in  accordance  with  the 
Act  of  July  21, 1862  (12  Stat.  503),  i.e..  a 
"land-grant"  institution,  or, 

(2)  If  established  at  some  other 
institution,  the  institute  is  at  a  college  or 
university  that  has  been  designated  by 
act  of  the  legislature  for  the  purposes  of 
the  Act,  or 


(3)  If  there  is  more  than  one  "land- 
grant"  institution  in  the  State,  and  no 
designation  has  been  made  according  to 
paragraph  (a)(2)  of  this  section,  the 
institute  has  been  established  at  the  one 
such  institution  designated  by  the 
Governor  of  the  State  to  participate  in 
the  program,  or 

(4)  The  institute  has  been  designated 
as  an  interstate  or  regional  institute  by 
two  or  more  cooperating  States  as 
provided  in  the  Act. 

(b)  The  certification  of  designation 
made  pursuant  to  paragraph  (a)  of  this 
section  shall  originate  following  the 
issuance  of  these  regulations  and  be 
signed  by  the  highest  ranking  officer  of 
the  college  or  university  at  which  the     * 
institute  is  established. 

(c)  Any  institute  not  previously 
established  under  the  provisions  of  the 
Water  Resources  Act  of  1964  (Pub.  L.  88- 
379,  78  Stat.  331)  or  the  Water  Research 
and  Development  Act  of  1978  (Pub.  L 
95-^;67,  92  Stat.  1305)  shall  also,  in 
addition  to  the  annual  program 
application  specified  in  §  401.11  of  this 
chapter,  submit  to  the  Director  the 
following  information: 

(1)  Evidence  of  the  appointment  by 
the  governing  authority  of  the  college  or 
university  of  an  officer  to  receive  and 
account  for  all  funds  paid  under  the 
provisions  of  the  Act  and  to  make 
annual  reports  to  the  granting  agency  on 
work  accomplished;  and 

(2)  Evidence  satisfactory  to  the 
Director  that  it  has  the  capability  of 
conducting  and  elective 
interdisciplinary  water  research 
program  and  of  promoting  the 
application  of  the  results  of  that 
research, 

§  401.7    Programa  of  inatitutea. 

(a)  Release  of  grant  funds  to 
participating  institutes  is  conditioned  on 
the  ability  of  each  receiving  institute  to 
plan,  conduct,  or  otherwise  arrange  for. 

(1)  Competent  research, 
investigations,  and  experiments  of  either 
a  basic  or  practical  nature,  or  both,  in 
relation  to  water  resources: 

(2)  Promotion  of  the  dissemination 
and  application  of  the  results  of  these 
efforts;  and 

(3)  Assistance  in  the  training  of 
scientists  in  relevant  fields  of  endeavor 
to  water  resources  through  the  research, 
investigations,  and  experiments. 

(b)  Such  research,  investigations, 
experiments  and  training  may  include: 

(1)  Aspects  of  the  hdyrologic  cycle: 

(2)  Supply  and  demand: 

(3)  Demineralization  of  saline  and 
other  impaired  waters; 

(4)  Conservation  and  best  use  of 
available  supplies  of  water  and  methods 
of  increasing  such  supplies: 


(5)  Water  reuse; 

(6)  Depletion  and  degradation  of 
ground-water  supplies: 

(7)  Improvements  in  the  productivity 
of  water  when  used  for  agricultural, 
municipal,  and  commercial  purposes: 

(8)  The  economic.  legal,  engineering, 
social,  recreational,  biological, 
geographical,  ecological,  or  other 
aspects  of  water  problems; 

(9)  ScientiHc  information 
dissemination  activities,  including 
identifying,  assembling,  and  interpreting 
the  results  of  scientific  research  on 
water  resources  problems,  and 

(10)  Providing  means  for  improved 
communication  of  research  results, 
having  due  regard  for  the  varying 
conditions  and  needs  of  the  respective 
States  and  regions. 

(c)  An  institute  may  also  plan  for 
research,  investigations,  and 
experiments  to  be  conducted  as  part  of 
the  institute's  program  at  colleges  and 
universities  other  than  the  one  at  which 
it  has  been  established.  For  purposes  of 
financial  management,  reporting,  and 
other  research  program  management 
and  administration  activities,  the 
institute  shall  be  responsible  for 
performance  of  the  activities  of  other 
participating  institutions. 

(d)  Each  institute  shall  cooperate 
closely  with  other  institutes  and  other 
research  organizations  in  the  region  to 
increase  the  effectiveness  of  the 
institutes,  to  coordinate  their  activities, 
and  to  avoid  undue  duplication  of  effort 

§401.8-401.10    (Reserved] 

Subpart  C— Application  and 
Management  Procedures 

§  401.1 1    Applications  for  granta. 

(a)  Subject  to  the  availability  of 
appropriated  funds,  but  not  to  exceed  a 
total  of  $10  million,  an  equal  amount  of 
dollars  will  be  available  to  each 
qualified  institute  in  each  fiscal  year  ta 
assist  it  in  carrying  out  the  purposes  of 
the  Act.  The  granting  agency  may  retain 
an  amount  up  to  15  percent  of  the  total 
appropriation  for  administrative  costs.  If 
the  full  amount  of  the  available  grant 
funds  for  any  fiscal  year  has  not  been 
requested  as  of  the  closing  date  for 
receipt  of  applications,  the  remaining 
funds  shall  be  made  available  to  the 
institutes  for  amended  applications 
containing  additional  projects  of  high 
priority  concern.  Selection  and  approval 
of  such  projects  shall  be  based  on 
criteria  to  be  determined  by  the 
Director.  Any  funds  which  fail  to  be 
obligated  by  the^lose  of  the  fiscal  year 
for  which  they  were  appropriated  shall 
be  transferred  by  the  Secretary  for  use 
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during  the  succeeding  fiscal  year  under 
the  terms  of  section  106  of  the  Act 

(b)  The  granting  agency  will  annually 
make  available  to  qualified  institutes 
instruction  for  the  submittal  of 
application  for  grants.  The  instructions 
will  include  information  pertinent  only 
to  a  single  fiscal  year,  such  as  the 
closing  date  for  applications  and  the 
amount  of  funds  initially  avalable  to 
each  institute.  They  will  also  include 
notification  of  the  provisions  and 
assurances  necessary  to  ensure  that 
administration  of  the  grant  will  be 
conducted  in  compliance  with  this 
chapter  and  other  Federal  laws  and 
regulations  applicable  to  grants  to 
institutions  of  higher  learning. 

(c)  In  making  its  application  for  funds 
to  which  it  is  entitled  under  the  Act, 
each  institute  shall  use  and  follow  the 
standard  form  for  Federal  assistance  (SF 
4I!4,  Federal  Assistance).  No 
preapplication  is  required.  The  institute 
shall  include  in  Section  IV  of  Standard 
Form  424  evidence  that  its  application 
was: 

(1)  Developed  in  close  consultation 
and  collaboration  with  the  director  of 
the  State's  department  of  water 
resources  or  similar  agency,  other 
leading  water  resources  officials  within 
the  State,  and  interested  members  of  the 
public: 

(2)  Coordinated  with  other  institutes 
in  the  region  for  the  purposes  of 
avoiding  duplication  of  effort  and 
encouraging  regional  cooperation  in 
research  areas  of  water  management, 
development,  and  conservation  that 
have  a  regional  or  national  character 
and 

(3)  Reviewed  for  technical  merit  of  its 
research  components  by  qualified 
scientists. 

(d)  Each  application  shall  further 
include: 

(1)  A  financial  plan  relating 
expenditures  to  scheduled  activity  and 
rate  of  effort  to  be  expended  and 
indicating  the  times  at  which  there  will 
be  need  for  speciHed  amounts  of  Federal 
funds:  and 

(2)  A  description  of  the  institute's 
arrangements  for  development, 
administration,  and  technical  oversight 
of  the  research  program. 

(e)  Each  annual  program  application 
is  to  include  separately  identifiable 
project  porposals  for  conduct  of 
research  to  meet  the  needs  of  the  State 
and  regioiL  Such  proposals  must  set 
forth  for  each  project: 

(1)  The  nature,  scope  and  objectives 
of  the  project  to  be  undertaken: 

(2)  Its  importance  to  the  State,  region, 
or  Nation:  its  relation  to  other  known 
research  projects  already  completed  or 


in  progress:  and  the  anticipated 
applicability  of  the  research  results; 

(3)  The  period  during  which  it  will  be 
pursued: 

(4)  The  names  and  quahfications  of 
the  senior  professional  personnel  who 
will  direct  and  conduct  the  project; 

(5)  Its  estimated  costs,  with  a 
breakdown  of  the  costs  per  year,  and 

(6)  The  extent  to  which  it  will  provide 
opportunity  for  the  training  of  scientists. 

(f)  Each  program  application  shall 
contain  a  plan  for  disseminating 
information  on  the  results  of  research 
and  promoting  their  application.  Plans 
which  require  the  use  of  grant  funds 
shall  contain: 

(1)  Definition  of  the  topics  for 
dissemination; 

(2)  Identification  of  the  target 
audiences  for  dissemination; 

(3)  Strategies  for  accomplishing  the 
dissemination; 

(4]  Duties  and  qualifications  of  the 
personnel  to  be  involved; 

(5)  Estimated  costs  of  each 
identifiable  element  of  the  plan:  and 

(6)  Identification  of  cooperating 
entities. 

(g)  The  application  shall  provide 
assurance  that  non-Federal  dollars  will 
be  available  to  share  the  costs  of  the 
proposed  program.  The  Federal  funds 
are  to  be  matched  on  a  basis  of  no  less 
than  one  non-Federal  dollar  for  every 
Federal  dollar  during  the  fiscal  years 
ending  September  30, 1985,  and 
September  30, 1986,  one  and  one-half 
non-Federal  dollars  for  every  Federal 
dollar  during  the  fiscal  years  ending 
September  30, 1987,  and  September  30, 
1988,  and  two  non-Federal  dollars  for 
each  Federal  dollar  during  the  fiscal 
year  ending  September  30, 1989. 

(h)  The  granting  agency  will  evaluate 
the  proposals  for  consistency  with  the 
provisions  of  its  instructions  and  this 
chapter  and  within  no  more  than  120 
days  request  any  revisions  and 
additions  necessary  for  such 
consistency. 

§  401.12    Program  management 

(a)  Upon  approval  of  each  fiscal 
year's  proposed  program,  the  granting 
agency  will  transmit  to  the  grantee  an 
award  document  which  will  incorporate 
the  application  and  assurances. 

(b)  "The  grant  is  effective  and 
constitutes  an  obligation  of  Federal 
funds  in  the  amount  and  for  the  purpose 
stated  in  the  award  document  at  the 
time  of  the  Director's  signature. 

(c)  Acceptance  of  the  award 
document  certifies  the  grantee's 
assurance  that  the  grant  will  be 
administered  in  compliance  with  the 
regulations,  policies,  guidelines,  and 
requirements  of  the  following  OMB 


circulars,  copies  of  which  shall  be 
available  from  the  granting  agency: 

(1)  No.  A-21,  revised,  "Cost  Principles 
for  Educational  Institutions;" 

(2)  No.  A-67,  "Coordination  of  Federal 
Activities  in  the  Acquisition  of  Certain 
Water  Data;" 

(3)  Na  A-68.  revised,  "Indirect  Cost 
Rates,  Audit  and  Audit  FoUowup  at 
Educational  Institutions;" 

(4)  No.  A-110,  "Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals  and  other 
Nonprofit  Organizations:"  and 

(5)  No.  A-124,  "Patents— Small 
Business  Firms  and  Nonprofit 
Organizations." 

§401.13-401.18    [ReMfvad] 
Subpart  D— Reporting 

§  401.19    Reporting  procaduras. 

(a)  The  institutes  are  encouraged  to 
publish,  as  technical  reports  or  in  the 
professional  literature,  the  findings, 
results,  and  conclusions  relating  to 
separately  identifiable  research  projects 
undertaken  pursuant  to  the  Act 

(b)  Each  institute  shall  submit  to  the 
granting  agency,  by  a  date  to  be 
specified  in  the  award  document  an 
annual  program  report  which  provides: 

(1)  A  statement  concerning  the 
relationship  of  the  institute's  program  to 
the  water  problems  and  issues  of  the 
State; 

(2)  A  synopsis  of  the  objectives, 
methods,  and  conclusions  of  each 
project  completed  within  the  period 
covered: 

(3)  A  progress  report  on  each  project 
continuing  into  the  subsequent  fiscal 
year 

(4)  Citations  of  all  reports,  papers, 
publications  or  other  communicable 
products  resulting  from  each  project 
completed  or  in  progress; 

(5)  A  description  of  all  activities 
undertaken  for  the  purpose  of  promoting 
the  application  of  research  results; 

(6)  A  description  of  cooperative 
arrangements  with  other  educational 
institutions.  State  agencies,  and  others. 

(c)  One  manuscript  of  reproducible 
quality  and  two  copies  of  the  annual 
program  report  shall  be  furnished  to  the 
granting  agency.  One  copy  of  a  complete 
report  on  the  objectives,  methods,  and 
conclusions  of  each  research  project 
shall  be  maintained  by  the  institute  and 
open  to  inspection. 

(d)  Appropriate  acknowledgment  shall 
be  given  by  institutes  to  the  granting 
agency's  participation  in  financing 
activities  carried  out  under  provisions  of 
the  Act  Such  acknowledgment  shall  be 
included  in  all  reports,  publications. 
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news  releases,  and  other  information 
media  developed  by  institutes  and 
others  to  publicize,  describe,  or  report 
upon  accomplishments  and  activities  of 
the  program. 

(e)  An  original  and  two  copies  of  the 
flnal  "Financial  Status  Report,"  SF  269. 
shall  be  furnished  to  the  granting  agency 
within  90  days  of  completion  of  the 
grant  period. 

S401.20-401.2S    [RMCrvMll 
SubfMTt  E— Evaluation 

§401.26    Evaluation  Of  institutM. 

(a)  Within  2  years  of  the  date  of  its 
certification  according  to  the  provisions 
of  9  401.6.  each  institute  will  be 
evaluated  for  the  purpose  of  determining 
whether  the  national  interest  warrants 
its  continued  support  under  the 
provisions  of  the  Act.  That 
determination  shall  be  based  on: 

(1)  The  quality  and  relevance  of  its 
water  research  as  funded  under  the  Act; 

(2)  Its  effectiveness  as  an  institution 
for  planning,  conducting,  or  arranging 
research,  including  that  supported  by 
sources  other  than  the  Act; 

(3)  Its  demonstrated  performance  in 
making  research  results  available  to 
users  in  the  State  and  elsewhere;  and 

(4)  Its  demonstrated  record  in 
providing  for  the  training  of  scientists 
through  student  involvement  in  its 
research  program. 

(b)  Teams  of  evaluators  shall  be 
selected  by  the  granting  agency  on  the 
basis  of  their  knowledge  of  water 
research  and  administration.  Each  team 
is  to  include  at  least  one  individual  from 
the  following  categories: 

(1)  Employees  of  the  Department  of 
the  Interior 

(2)  University  faculty  or 
administrators  with  relevant  experience 
in  the  conduct  or  administration  of 
water  resources  research; 

(3)  Directors  of  water  research 
institutes  from  States  other  than  the  one 
being  evaluated; 

(4)  State  or  local  water-resources 
agency  personnel  from  the  State  of  the 
institute  being  evaluated;  and 

(5)  Private  citizens  who  are  familiar 
with  water  problems  and  issues  of  the 
State. 

(c)  The  granting  agency  may  request 
recommendations  for  team  selections 
from  the  National  Research  Council/ 
National  Academy  of  Science  and  from 
other  organizations  whose  members 
include  the  types  of  individuals  cited  in 
paragraph  (b)  of  this  section. 

(d)  The  granting  agency  shall,  as  an 
administrative  cost,  provide  the  funds 
for  travel  and  per  diem  expenses  of 
team  members,  within  the  maximum 


limits  allowable  under  Federal  travel 
regulations. 

(e)  The  granting  agency  has  the  right 
to  select  dates  for  the  evaluation  visits, 
and  notice  of  the  team's  visit  shall  be 
provided  to  the  institute  being  evaluated 
at  least  60  days  in  advance. 

(f)  It  shall  be  the  responsibility  of  each 
institute  to  provide  such  documentation 
of  its  activities  and  accomplishments  as 
the  evaluation  team  may  reasonably 
request. 

(g)  Criteria  to  be  used  by  the 
evaluation  team  in  making  its 
determination  as  to  the  institute's 
effectiveness  shall  include: 

(1)  Accreditation  in  sufflcient 
disciplines  to  successfully  mount  an 
interdisciplinary  research  program; 

(2)  Sufficient  resources,  including 
laboratory,  library,  computer  and  other 
such  facilities  to  support  the  research 
program; 

(3)  A  sufficiently  close  administrative 
realtionship  and  physical  proximity  to 
the  university  and  to  all  the  parts  of  it 
needed  to  provide  an  effective  working 
relationship  with  researchers  in  a  wide 
range  of  disciplines;  and 

(4)  A  demonstrated  institutional 
commitment  to  the  support  and 
continuation  of  a  effective  water 
research  program. 

(h)  Each  team  shall,  within  10  days 
after  completion  of  its  evaluation, 
submit  a  written  report  of  its  fmding  to 
the  granting  agency  for  transmittal  to 
the  institute.  If  a  institute  is  found  to 
have  deficiencies  in  meeting  the 
objectives  of  the  Act,  it  shall  be  allowed 
1  year  to  correct  them  and  to  report  such 
action  to  the  granting  agency.  The 
decision  as  to  the  institute's  eligibility  to 
receive  further  funding  will  rest  with  the 
granting  agency. 

(i)  After  the  initial  evaluation,  each 
institute  shall  be  reevaluated  at  least 
every  4  years. 

Dated:  December  12. 1984. 
Robert  N.  Broadbenl, 

Assistant  Secretary  for  Water  and  Science. 
|FR  Doc.  85-505  Filed  l-7-«5;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  4.  5.  and  7 

INotic*  No.  552;  R«f:  Notice  No.  3621 

Use  Of  "Natural"  in  the  Labeling  and 
Advertising  of  Alcohol  Beverages 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasury. 


action:  Withdrawal  of  "Natural"  issue 
from  notice  of  proposed  rulemaking. 

summary:  ATF  is  issuing  this  notice  of 
withdrawal  to  inform  interested  persons 
that  ATF  is  not  pursuing  rulemakfng 
defining  the  term  "natural,"  as  originally 
proposed  in  Notice  No.  362.  However, 
ATF  will  discuss  the  current  policy  on 
use  of  the  term  in  a  forthcoming  ATF 
ruling.  All  other  issues  discussed  in 
Notice  No.  362  have  been  or  will  be 
addressed  in  other  documents. 
EFFECTIVE  DATE:  February  7. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  P.  Ficaretta,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  FAA,  Wine  and 
Beer  Branch,  1200  Pennsylvania  Avenue, 
NW..  Washington.  DC  20026  (202-566- 
7626). 
SUPPLEMENTARY  INFORMATION! 

Background 

On  December  19, 1980,  ATF  issued 
Notice  No.  362  [45  FR  83530).  proposing, 
inter  alia,  a  definition  of  and  standard 
for  use  of  the  word  "natural."  In 
essence,  ATF  believed  that  the  public 
"assumed"  that  a  "natural"  product  was 
one  that  had  been  minimally  processed, 
and  contained  no  artificial  additives. 
The  Bureau  took  the  position  that  any 
process  other  than  fermentation 
constituted  more  than  minimal 
processing.  However,  the  blending  of 
wines  would  not  constitute  more  than 
minimal  processing.  Due  to  the 
distillation  process,  distilled  spirits 
could  not  be  referred  to  as  "natural." 

Comments  on  Notice  No.  362 

Of  344  comments  received  in  response 
to  Notice  No.  362,  33  addressed  the 
"natural"  issue.  ATF's  belief  as  to  what 
the  public  "assumes"  the  term  "natural" 
conveys,  was  questioned  in  the 
comments.  As  one  commenter  aptly  put 
it,  "If  the  goal  is  to  prevent  deception  of 
the  public,  BATF  should  of  course  try  to 
conform  its  definitions  to  the  meanings 
and  usages  generally  accepted  and 
employed  by  consumers  of  alcoholic 
beverages." 

The  ATF  proposed  standard  for 
"natural"  was  based  primarily  on  the 
Federal  Trade  Commission's  (FTC) 
definition  of  "natural,"  which  was  part 
of  their  overall  Trade  Advertising  Rule, 
dating  back  to  1974  (39  FR  39842,  Nov. 
11, 1974).  Consequently,  ATF  re- 
examined the  FTC  rulemaking  record  on 
this  issue,  from  its  inception  until  its 
termination  by  FTC  in  1983  (46  FR  23270, 
May  24, 1983). 

As  a  result,  ATF  now  believes  that 
consumers,  in  general,  are  confused  by 
the  term  "natural,"  and  that  there  is  no 
consensus  as  to  a  meaning  for  the  word. 
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This  was  brought  out  in  the  comments 
received  in  response  to  Notice  No.  362. 
For  example,  some  commenters  felt  that 
a  wine  could  be  labeled  as  "natural," 
even  with  the  addition  of  preservatives. 
Regarding  malt  beverages,  some 
commenters  agreed  with  ATF's 
proposed  definition  of  "natural." 
specifically,  in  regard  to  "minimal 
processing."  while  other  commenters 
agreed  that  "fermentation  is  only  one 
step  in  a  series  of  steps  in  the 
production  of  beer,  it  occurs  in  the 
middle  of  the  overall  production 
process,  and  therefore,  no  beer  could  be 
designated  as  natural."  Concerning 
distilled  spirits,  one  commenter  wrote, 
"distilled  spirits  are  as  natural  as  beer 
and  wine."  This  confusion  over  the 
meaning  of  the  term  "natural"  was 
obvious  throughout  the  comments. 

FDA  Position 

On  December  21, 1979  (44  PR  76012), 
the  Food  and  Drug  Administration 
(FDA)  published  in  the  Federal  Register, 
its  comments  regarding  "natural"  claims 
on  food  labels.  At  that  time,  FDA  did  not 
attempt  to  restrict  "natural"  claims, 
since  they  believed  "the  development 
and  enforcement  of  standards  in  this 
area  would  be  difficult  end  might 
unjustifiably  imply  to  consumers  that 
food  labeled  'organic'  or  'natural'  is 
inherently  superior  to  other  foods  in 
nutrient  content  and  safety,"  especially 
since  the  term  is  ambiguous  and 
conveys  different  meanings  to 
consumers.  Since  that  time,  FDA  has 
permitted  "natural"  claims  on  food 
products,  provided  the  statements  do 
not  imply  that  such  a  product  is 
inherently  superior  in  nutrient  content  or 
safety.  This  is  also  the  current  position 
of  the  Federal  Trade  Commission. 

Conclusion 

The  Federal  Alcohol  Administration 
Act  (FAA  Act)  vests  broad  authority  in 
the  Department  of  the  Treasury  to 
prescribe  regulations  which  will,  in  part, 
"prohibit  deception  of  the  consumer." 
To  preclude  deception,  ATF  should 
know  how  "natural"  is  understood  by 
consumers.  ATF  believes  the  record 
indicates  there  is  not  consensus  among 
consumers,  food  technologists  and 
nutritionists,  as  to  a  meaning  for  the 
term.  Further.  ATF  concurs  with  FTC 
and  FDA,  in  that  no  additional 
regulations  should  be  promulgated 
addressing  the  "natural"  issue. 

Therefore,  ATF  is  teiminating  further 
rulemaking  on  "natural,"  and  is 
withdrawing  all  references  to  the  term 
as  proposed  in  Notice  No.  362.  However, 
ATF  will  discuss  the  current  policy  on 
use  of  the  term  in  a  forthcoming  ATF 
ruling. 


Drafting  Information 

The  principal  author  of  this  document 
is  James  P.  Ficaretta,  FAA,  Wine  and 
Beer  Branch. 

List  of  Subjects 

27  CFR  Part  4 

Advertising,  Consumer  protection, 
Customs  duties  and  inspection.  Imports, 
labeling.  Packaging  and  containers,  and 
wine. 

27  CFR  Part  5 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports, 
Labeling,  Liquors  and  packaging  and 
containers. 

27  CFR  Part  7 

Advertising,  Beer,  Consumer 
protection.  Customs  duties  and 
inspection.  Imports  and  Labeling. 

Authority  and  Issuance 

Accordingly,  under  the  authority 
contained  in  section  5  of  the  Federal 
Alcohol  Administration  Actr49  Stat.  981, 
as  amended;  27  U.S.C.  205,  the  Director 
has  issued  this  notice. 

Signed:  November  7, 1984. 
W.T.  Drake. 
Acting  Director. 

Approved:  December  21. 1984. 
John  M.  Walker,  Jr., 
Assistant  Secretary  (Enforcement  and 
Operations). 
(FR  Doc.  85-543  Filed  1-7-85;  8:45  am) 

BILUNG  CODE  4110-31-M 


DEPARTMENT  OF  LABOR 

Office  of  Pension  and  Welfare  Benefit 
Programs 

29  CFR  Parts  2510  and  2550 

Proposed  Regulation  Relating  to  ttie 
Definition  of  Plan  Assets 

agency:  Department  of  Labor. 
ACTION:  Notice  of  proposed  rulemaking 
and  withdrawal  of  proposed  rule. 

summary:  This  document  contains  a 
proposed  regulation  that  describes  what 
constitute  assets  of  an  employee  benefit 
plan  for  purposes  of  certain  provisions 
of  Title  I  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA,  or 
the  Act)  and  the  related  prohibited 
transaction  provisions  of  the  Internal 
Revenue  Code  (the  Code).  At  this  time 
the  Department  is  also  withdrawing 
most  of  the  provisions  of  two  prior 
notices  of  proposed  rulemaking  that 
dealt  with  the  definition  of  "plan 
assets."  There  has  been  uncertainty 


regarding  what  constitutes  "plan  assets" 
for  purposes  of  ERISA,  and  the 
regulation,  if  adopted,  will  provide 
guidance  to  fiducaries  of  employee 
benefit  plans,  participants  and 
beneficiaries  of  plans,  and  other 
affected  parties. 

DATES:  Written  comments  concerning 
the  proposed  regulation  must  be 
received  by  March  11, 1985. 

A  public  hearing  on  the  proposed 
rsgulation  will  be  held  on  April  10  and 
(if  necessary)  April  11, 1985. 

If  adopted,  the  regulation  would  be 
effective  for  purposes  of  identifying  plan 
assets  at  any  time  on  or  after  90  days 
from  the  date  of  its  publication  as  a  final 
regulation.  The  proposed  regulation  also 
contains  certain  transitional  provisions. 

ADDRESS:  Written  comments  on  the 
proposed  regulation  (preferably  three 
copies)  should  be  submitted  to:  Office  of 
Regulations  and  Interpretations,  Office 
of  Pension  and  Welfare  Benefit 
Programs,  Room  C-4526,  U.S. 
Department  of  Labor,  Washington,  D.C. 
20210,  Attention:  "Proposed  Plan  Assets 
Regulation." 

The  public  hearing  will  be  held  in  the 
Auditorium,  Frances  Perkins  Building, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT 
John  S.  Hunter,  Office  of  Regulations 
and  Interpretations.  Office  of  Pension 
and  Welfare  Benefit  Programs.  (202) 
523-8671,  or  William  A.  Schmidt,  Plan 
Benefits  Security  Division,  Office  of  the 
Solicitor,  (202)  523-9592.  U.S. 
Department  of  Labor,  Washington,  D.C. 
20210,  or  Richard  A.  Ippolito,  Assistant 
Administrator,  Office  of  Policy  Planning 
and  Research,  Office  of  Pension  and 
Welfare  Benefit  Programs,  (202)  523- 
7933  (with  respect  to  matters  concerning 
Executive  Order  12291,  the  Regulatory 
Flexibility  Act  or  the  Paperwork 
Reduction  Act). 

SUPPLEMENTARY  INFORMATION:  Under 
Title  I  of  ERISA,  a  person  who  engages 
in  certain  described  activities  with 
respect  to  the  assets  of  an  employee 
benefit  plan  is  considered  a  "fiduciary" 
of  the  plan.'  In  addition,  plan 
administrators  and  others  who  manage 
the  assets  of  employee  benefit  plans 
have  extensive  reporting  obligations 
with  respect  to  the  assets  of  the  plan.* 
Thus,  the  issue  of  what  consititue  "plan 
assets"  is  central  to  the  provisions  of 
Title  I  of  the  Act.  However,  the  statute 
does  not  define  that  term,  although  it 
does  specifically  describe  property  that 


"  See  section  3(21)  of  ERISA. 
•See  section  101-111  of  ERISA. 
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is  not  considered  to  be  an  asset  of  a 
plan.' 

In  August.  1979  the  Department  of 
Labor  (the  Department)  proposed 
regulations  dealing  with  the  deHnition  of 
plan  assets  and  with  the  requirement  of 
ERISA  that  plan  assets  be  held  in  trust 
(the  1979  proposal). Mn  response  to  that 
notice,  the  Department  received  a  great 
number  of  comments  from  interested 
members  of  the  public,  and  a  public 
hearing  was  held  on  the  proposal.* The 
Department  reproposed  a  portion  of  the 
regulation  in  June,  1980  (the  1980 
proposal).*  Additional  comments  were 
received  by  the  Department  in  response 
to  that  proposal. 

In  May.  198Z  the  Department 
published  fmal  regulations  describing 
the  assets  that  a  plan  is  considered  to 
own  when  it  acquires  certain 
"guaranteed  governmental  mortgage 
pool  certificates."  and  dealing  with  the 
trust  requirement.'  In  the  notice 
adopting  those  regulations,  the 
Department  indicated  that  it  intended  to 
address  separately  the  remaining  issues 
under  the  1979  and  1980  proposals. 

After  further  consideration  of  the 
issues  involved  in  identifying  the  assets 
of  an  employee  benefit  plan,  the 
Department  has  decided  that,  as 
discussed  below,  substantial  changes 
should  be  made  to  the  portion  of  the 
proposed  regulation  that  relates  to  plan 
investments  in  other  entities.  Moreover, 
the  Department  also  believes  that 
additional  participation  by  interested 
members  of  the  public  would  be  helpful 
and  appropriate.  Accordingly,  the 
Department  is  withdrawing  the  1980 
proposal  and  most  of  the  provisions  of 
the  1979  proposal  and  is  proposing  a 
new  regulation  dealing  with  the 
definition  of  "plan  assets." 

The  discussion  below  summarizes  the 
major  issues  that  have  arisen  in  the 
context  of  plan  investments  in  other 


'Section  401(b||l)  of  ERISA  provides  that,  in  the 
case  of  a  plan  which  invests  in  any  security  issued 
by  an  investment  company  re^stered  under  the 
Investment  Company  Act  of  \9i0.  the  assets  of  such 
plan  shall  be  deemed  to  include  such  secunty.  but 
shall  not.  solely  by  reason  of  such  investment,  be 
deemed  to  include  any  assets  of  such  investment 
company.  Under  section  401(b)(2|  of  ERISA,  when  a 
"guaranteed  benefit  policy"  (as  defined  in  section 
401|b)|2|(B))  is  issued  to  a  plan  by  an  insurer,  the 
assets  of  the  plan  are  deemed  to  include  such 
policy,  but  do  not.  solely  by  reason  of  the  issuance 
of  such  policy,  includes  any  assets  of  the  insurer. 

'44  FR  50383.  August :».  1979. 

'Notice  extending  the  period  for  public  comment 
were  published  on  October  28  and  December  18. 
1979  (44  FR  81618.  74838|.  The  public  hearing  on  the 
proposal  was  held  on  February  27  and  28. 1980  (see 
45  FR  7521.  February  1. 1980).  The  record  of  the 
hearing  was  held  open  until  March  2&  1980.  in  order 
to  allow  interested  persons  to  make  additional 
submissions  (transcript  of  hearing,  at  507). 

*45  FR  38084.  |une  8. 1980. 

'47  21241.  May  18.  1982. 


entities,  and  describes  the  way  in  which 
the  Department  proposes  to  deal  with 
those  issues. 

Discussion  of  the  Proposal 

A.  Scope  of  the  Regulation — 1. 
Matters  addressed.  Although  the  most 
controversial  provision  of  the  1979 
proposal  was  paragraph  (e).  which  dealt 
with  plan  investments  in  equity 
securities,  that  proposal  contained  a 
comprehensive  definition  of  the  term 
"plan  assets."  The  general  rule  in  that 
proposal  stated  that  the  assets  of  an 
employee  benefit  plan  include  any 
property  in  which  a  plan  has  a 
beneficial  ownership  interest.  In 
addition,  the  1979  proposal  contained  a 
series  of  specific  rules  in  addition  to  the 
provision  relating  to  equity  securities. 
These  included  a  provision  describing 
when  property  held  by  a  plan  sponsor 
would  be  considered  plan  assets,  a 
provision  relating  to  certain  interest- 
bearing  obligations  of  the  United  States 
(or  an  agency  or  instrumentality  of  the 
United  States),  a  provision  relating  to 
employee  contributions  to  a  plan,  and  a 
provision  relating  to  insurance 
contracts. 

Many  of  the  issues  relating  to  the 
government  obligations  provision  of  the 
1979  proposal  were  addressed  in  the 
Department's  final  regulation  relating  to 
guaranteed  governmental  mortgage  pool 
certificates.  In  addition,  the  Department 
is  separately  considering  what  action  to 
take  with  respect  to  the  portion  of  the 
1979  proposal  that  relates  to  employee 
contributions. 

The  new  proposal  addresses  only 
issues  relating  to  plan  investments  in 
other  entities.  The  Department  has 
decided  to  withdraw  the  remaining 
portions  of  the  1979  proposal  (other  than 
the  portion  relating  to  employee 
contributions)  because  it  has  concluded 
that  it  is  inappropriate  to  attempt  to 
describe  what  constitute  "plan  assets" 
in  every  conceivable  case.  In  most 
cases,  plan  fiduciaries  and  other 
interested  persons  should  be  able  to 
identify  the  assets  of  a  plan  based  on 
ordinary  notions  of  property  rights 
under  non-ERISA  law  and  the  terms  of 
any  contract  to  which  the  plan  is  a 
party.  Those  few  remaining  cases  where 
the  substance  of  an  arrangement  under 
which  a  plan  gives  money  or  other 
property  to  another  person  is  such  that 
the  money  or  property  should,  for 
purposes  of  ERISA,  be  considered  "plan 
assets"  in  the  hands  of  that  person  will 
be  dealt  with  under  the  Department's 
existing  procedures,  including,  to  the 
extent  necessary,  separate  additional 
rulemaking  proceedings. 


2.  Statutory  provisions  to  which  the 
proposal  is  applicable.  The  regulation 
that  is  being  proposed  by  this  notice,  if 
adopted,  would  apply  to  all  provisions 
of  subtitle  A  and  Parts  1  and  4  of 
subtitle  B  of  Title  I  of  ERISA.  Thus,  the 
regulation  will  be  relevant  to  issues 
arising  under  the  definitions  in  section  3 
of  ERISA  as  well  as  issues  under  the 
reporting  and  disclosure  and  fiduciary 
responsibility  provisions  of  the  Act.  It 
would  not  be  relevant  to  "minimum 
standards"  issues,  such  as  matters 
relating  to  vesting  and  funding. 

The  proposed  regulation,  if  adopted, 
would  also  apply  to  section  4975  of  the 
Code  (relating  to  excise  taxes  with 
respect  to  certain  prohibited 
transactions).* 

With  respect  to  the  reporting  and 
disclosure  provisions  of  ERISA,  the 
Department  also  intends  to  publish  a 
proposed  alternative  method  of 
compliance  (discussed  in  K  below)  for 
reporting  information  regarding  certain 
plan  investments. 

B.  Background  of  the  New  Proposal — 
1.  Collective  investment  funds.  In  the 
preambles  to  both  the  1979  proposal  and 
the  1980  proposal,  the  Department  noted 
that  in  many  cases  a  plan,  although 
nominally  investing  its  assets  in  a 
separate  entity,  is,  as  a  practical  matter, 
retaining  the  persons  who  manage  the 
entity  to  provide  investment 
management  services.  Accordingly  the 
proposed  regulation  contained  a  "look 
through"  rule  which  provided  that 
(except  in  the  case  of  an  investment 
company  registered  under  the 
Investment  Company  Act  of  1940)  where 
a  plan  acquires  an  equity  security  its 
assets  would  be  deemed  to  include  the 
assets  of  the  issuer  of  the  security  (as 
well  as  the  security  itself),  unless  one  of 
the  exceptions  specified  in  the  proposal 
applied.* 


*  Section  102  of  Reorganization  Plan  Number  4  of 
1978  (43  FR  47713.  October  17. 1978).  effective 
December  31. 1978  (44  FR  1085.  fanuary  3. 1979). 
transferred  the  authority  of  the  Secretary  of  the 
Treasury  to  issue  regulations  under  most  provisions 
of  section  4975  of  the  Code,  including  those 
provisions  to  which  the  definition  of  the  term  "plan 
assets"  is  relevant,  to  the  Secretary  of  Ldbor. 

*  The  exceptions  in  the  1979  proposal  were  for 
securities  issued  by  companies  engaged  primarily  in 
the  provision,  production  or  sale  of  a  product  or 
service  other  than  the  investment  of  capital 
(operating  companies)  and  securities  that  are 
widely  held,  freely  transferrable  and  registered 
pursuant  to  certain  provisions  of  the  Federal 
securities  acta.  The  1980  proposal  also  excluded 
from  the  general  rule  securities  issued  by  companies 
engaged  directly  in  the  management  or  development 
of  real  estate  and  securities  issued  by  certain 
venture  capital  companies. 
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The  Department  received  many 
comments  regarding  tha  proposed  rule 
for  plan  investments  in  equity  securities. 
The  commentators  expressed  concern 
regarding  the  practical  consequences  of 
characterizing  the  underlying  assets  of 
an  entity  in  which  a  plan  invests  as 
"plan  assets"  and  also  raised  questions 
regarding  the  relationship  between  the 
proposed  equity  security  rule  and 
certain  other  requirements  of  ERISA. 
The  following  discussion  addresses 
many  of  the  issues  that  were  raised  by 
the  commentators. 

Normally,  when  an  employee  benefit 
plan  invests  in  another  entity,  it  has 
exchanged  an  asset  {usually  cash)  for 
another  asset  (usually  a  security  issued 
by  the  entity)  that  gives  the  plan  certain 
rights  with  respect  to  the  underlying 
assets  of  the  entity.  With  respect  to 
most  investments,  the  assets  that  a  plan 
is  considered  to  have  acquired  by 
reason  of  an  investment  are  determined 
by  reference  to  the  terms  of  the 
instrument  and  applicable  non-ERISA 
law.  This  general  principle  was  first 
recognized  by  the  Department  in 
Interpretive  Bulletin  57-2. '"which  states 
that,  generally,  investment  by  a  plan  in 
securities  of  a  corporation  of  partnership 
will  not,  solely  by  reason  of  such 
investment,  be  considered  to  be  an 
investment  in  the  underlying  assets  of 
such  corporation  or  partnership  so  as  to 
make  such  assets  of  the  entity  "plan 
assets." 

Although  the  new  proposal  recognizes 
that  the  assets  of  a  employee  benefit 
plan  generally  do  not  include  the 
underlying  assets  of  an  entity  in  which  a 
plan  invests,  the  Department  does  not 
believe  that  this  principle  can  apply  in 
all  cases.  ERISA  itself  clearly 
contemplates  that  the  assets  of 
employee  benefit  plans  will,  in  certain 
circumstances,  be  managed  collectively. 
For  example,  tne  reporting  anu 
disclosure  provisions  of  ERISA  provide 
special  rules  for  cases  where  some  or  all 
of  the  assets  of  a  plan  or  plans  are  held 
in  a  common  or  collective  tnist  fund 
maintained  by  a  bank  or  sinilar 
institution  or  in  a  separate  account 
maintained  by  an  insurance  carrier."  In 
addition,  as  noted  above,  ERISA  also 
contains  a  special  rule  that  provides  that 
the  underlying  assets  of  an  investment 
company  registered  under  the 
Investment  Company  Act  of  1940  are  not 
"plan  assets"  merely  because  an 
employee  benefit  plan  invests  in  the 
company.  '^  The  Conference  Report 


'•29  CFR  2509.75-2. 

"Section  103|b)(3)|C)  of  ERISA. 

■'  Section  401(b)(1 )  of  ERISA . 


explanation  of  this  provision  indicates 
that  the  special  rule  for  investment 
companies  was  premised  on  the 
existence  of  other  Federal  regulation 
and  the  fact  that  interests  in  mutual 
funds  are  broadly  held. ''  Thus,  this 
provision,  too,  suggests  that  the 
underlying  assets  of  some  entities  in 
which  a  plan  may  invest  should  be 
characterized  as  "plan  assets"  so  that 
persons  with  authority  or  control  over 
such  assets  would  have  fiduciary 
obligations  under  ERISA  with  respect  to 
the  investing  plans. 

2.  Fiduciary  duties  of  fund  managers. 
The  duties  of  a  person  who  is  a  fiduciary 
by  reason  of  his  management  of  assets 
of  a  collective  investment  fund  in  which 
employee  benefit  plans  participate  are 
the  same  as  those  of  any  other  fiduciary. 
Among  other  things,  ERISA  requires  that 
a  fiduciary  discharge  his  duties  with 
respect  to  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  with  the  care,  skill, 
prudence,  and  diligence  under  the 
circumstances  then  prevailing  that  a 
prudent  man  acting  in  a  like  capacity 
and  familiar  with  such  matters  would 
use  in  the  conduct  of  an  enterprise  of  a 
like  character  and  with  like  aims.  In 
addition,  a  fiduciary  must  diversify  the 
investments  of  the  plan  so  as  to 
minimize  the  risk  of  large  losses,  unless 
it  is  clearly  prudent  not  to  do  so.'* 

By  assuming  fiduciary  obligations, 
however,  the  manager  of  a  collective 
investment  fund  does  not  assume  full 
responsibility  for  the  management  of  the 
plan  itself  Rather,  his  responsibilities  to 
the  investing  plans  under  ERISA  would 
normally  be  limited  to  the  performance, 
in  accordance  with  the  fiduciary 
responsibility  provisions  of  the  Act,  of 
those  investment  management  services 
which  the  plans  (by  participating  in  the 
fund)  have  in  effect  retained  him  to 
provide. '*  Further,  the  manager  of  a 
collective  investment  fund  may,  in 
appropriate  cases,  take  into  account  the 
specialized  nature  of  the  fund  and  the 
specialized  role  that  a  plan's  investment 
in  the  fund  plays  in  the  plan's 
investment  protfolio  taken  as  a  whole." 


"  H.R.  Rep.  No.  1280.  93d  Cong..  Zd  Sess.  296 
(1974)  (hereafter.  "Conference  Report"). 

"See  section  404(a)(1)  of  ERISA. 

"C/:  29  CFR  2510.3-21  (c)(2)  (indicating  that  a 
person  who  is  a  fiduciary'  of  a  plan  by  reason  of 
rendering  investment  advice  is  a  fiduciary  only  with 
respect  to  those  assets  of  the  plan  with  respect  to 
which  he  renders  investment  advice  or  over  which 
he  exercises  discretionary  authority  or  control). 

"The  Department's  regulations  under  section  404 
of  ERISA  make  it  clear  that  a  person  who  is  an 
"investment  manager  "  (as  defined  in  section  3(38)  of 
the  Act)  may  rely  on.  and  act  on  the  basis  of. 
information  pertaining  to  a  plan  provided  by  or  at 
the  direction  of  the  appointmg  fiduciary,  if  such 
information  is  provided  for  the  stated  purpose  of 


For  example,  a  limited  partnership 
whose  assets  include  "plan  assets"  may 
have  the  stated  objective  of  investing  in 
a  select  group  of  small  business 
enterprises  which  involve  a  high  degree 
of  risk.  Although  the  investments  of  the 
partnership,  taken  alone,  might  be 
viewed  as  highly  speculative  and 
undiversified,  the  manager  of  the 
partnership  could  manage  its  assets  in 
accordance  with  those  stated  objectives 
consistently  with  the  fiduciary 
responsibility  provisions  of  ERISA  if  the 
manager  of  the  partnership  is  relying  on 
information  supplied  by  each  investing 
plan  that  demonstrates  that  investment 
in  the  fund  would  not  be  inconsistent 
with  the  plan's  overall  investment 
strategy  and  which  the  manager  has  no 
reason  to  believe  to  be  false." 

3.  Factors  underlying  the  general  rule. 
As  discussed  above,  the  1979  proposal 
and  the  1980  proposal  were  issued 
because  the  Department  was  concerned 
that,  in  many  cases,  when  a  plan  invests 
in  another  entity,  it  is,  as  a  practical 
matter,  retaining  the  management  of  the 
entity  to  provide  investment 
management  services  to  the  plan.  Under 
the  new  proposal,  three  factors  are 
relevant  in  determining  whether  a 
particular  plan  investment  is  a  vehicle 
for  the  provision  of  such  investment 
management  services.  These  are:  (1)  The 
nature  of  the  plan's  investment;  (2)  The 
business  activities  of  the  entitly  in 
which  the  plan  invests;  (3)  The  character 
of  other  investors  in  the  entity. 

With  respect  to  the  first  factor — the 
nature  of  the  plan's  investment — the 
Department  has  tentatively  concluded 
that  a  plan  investment  can  serve  as  a 
vehicle  for  the  indirect  provision  of 


assisting  the  manager  in  the  performance  of  his 
investment  duties  and  if  the  manager  does  not  know 
and  has  no  reason  to  know  that  the  information  is 
incorrect.  29  CFR  2S50.404a-l.  Although  this 
regulatory  provision  by  its  terms  applies  only  to 
persons  who  are  described  in  section  3(38)  of 
ERISA,  thai  regulation  is  in  the  nature  of  a"safe 
harbor."  and  the  Department  believes  that  a  similar 
rule  applies  in  the  case  of  other  persons  who  are 
fiduciaries  by  reason  of  providing  investment  advice 
or  investment  management  services.  Despite  such 
reliance  on  information  furnished  by  a  plan 
fiduciary,  section  405  of  ERISA  imposes  co  fiduciary 
liability  in  certain  circumstances.  Liability  under 
section  405.  however,  generally  is  limited  to  cases 
where  a  fiduciary  has  knowledge  of  a  breach,  or 
has,  by  reason  of  his  own- failure  to  comply  with  the 
fiduciary  responsibility  provisions  of  the  Act. 
enabled  another  fiduciary  to  commit  a  breach. 

"With  respect  to  the  collective  investment  of 
plan  assets,  the  Department  notes  that  section 
403(a)  of  ERISA  provides  that  plan  trustees  must 
have  exclusive  authority  and  discretion  to  manage 
and  control  the  assets  of  the  plan,  except  to  the 
extent  that  the  management  of  plan  assets  has  been 
properly  delegated  to  one  or  more  duly  appointed 
investment  managers  or  to  the  extent  the  trustees 
are  subject  to  the  proper  instructions  of  a  named 
fiduciary. 
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investment  mdnagement  services  only  in 
cases  where  it  provides  the  plan  with  an 
opportunity  to  participate  to  a 
substantial  degree  in  the  earnings  of  the 
entity  to  which  the  investment  relates. 
Thus,  the  new  proposal  makes  it  clear 
that  when  a  plan  acquires  a  debt 
instrument  its  assets  include  the 
instrument,  but  do  not  include  an 
interest  in  the  underlying  assets  of  the 
issuer  of  the  instrument. 

With  respect  to  the  second  factor — the 
business  activities  of  the  entity  in  which 
the  plan  invests — the  Department 
continues  to  believe  that  it  is  essential 
to  examine  the  business  activities  of  an 
entity's  management  in  order  to 
determine  whether  it  is,  in  effect 
providing  investment  ma.nagement 
services  to  persons  who  invest  in  the 
entity.  Thus,  the  new  proposal  retains 
the  "operating  company"  concept  that 
appeared  in  the  1979  and  1980  proposals. 

Two  considerations  underlie  the  third 
factor — the  character  of  other  investors 
in  the  entity.  First,  the  Department  has 
tentatively  concluded  that  the 
management  of  an  entity  should  not  be 
charged  with  fiduciary  responsibilities 
under  ERISA  merely  because  a  plan 
happens  to  invest  in  the  entity  without 
any  special  solicitation  on  the  part  of 
the  entity's  management.  This  principle 
was  reflected  in  the  "publicly-offered" 
exception  in  the  1979  and  1980  proposals 
and  is  extended  here.  The  Department 
has  also  tentatively  concluded,  however, 
that  the  fact  that  employee  beneHt  plans 
and  certain  similar  investors  have 
acquired  a  significant  portion  of  a  class 
of  equity  interests  in  an  entity  suggests 
that  the  interests  have  been  offered 
especially  to  such  investors.  Where 
there  is  such  signiHcant  plan 
participation  in  an  investment  fund,  it  is 
also  likely  that  the  investing  plans  will 
expect  thai  the  assets  of  the  entity  will 
be  managed  in  furtherance  of  their 
investment  objectives.  In  such  cases,  the 
Department  believes  that  the 
management  of  the  entity  should  be  held 
to  the  standards  of  an  ERISA  fiduciary. 

C.  General  Rule  Relating  to  Plan 
Investments. — 1.  Description  of  the 
general  rule.  The  proposed  regulation 
recognizes  that,  as  a  general  matter, 
when  a  plan  invests  in  another  entity,  its 
assets  include  its  investment,  but  do  not, 
solely  by  reason  of  such  investment, 
include  any  of  the  underlying  assets  of 
the  entity.  This  position  is  consistent 
with  Interpretive  Bulletin  75-2.  The 
proposed  regulation  also  contains  a 
special  rule,  however,  that  is  applied 
when  a  plan  acquires  an  equity  interest 
in  an  entity  that  is  neither  a  publicly- 
offered  security  (as  defined  in  paragraph 
(b)  of  the  proposal)  nor  a  security  issued 


by  an  investment  company  registered 
under  the  Investment  Company  Act  of 
1940.  Where  this  special  rule  is 
applicable,  the  investing  plan's  assets 
are  considered  to  include  both  its 
investment  and  an  undivided  interest  in 
each  of  the  underlying  assets  of  the 
entity  to  which  the  investment  relates 
unless  it  is  established  that  the  entity  is 
an  "operating  company"  (as  described 
in  paragraph  (c)  of  the  proposal)  or  that 
equity  participation  in  the  entity  by 
"benefit  plan  investors'"  is  not 
"significant"  (under  the  tests  set  forth  in 
paragraph  (d)).  The  proposal  also  makes 
it  clear  that  when  a  plan  does  acquire  an 
interest  in  the  underlying  assets  of  an 
entity  in  which  it  invests,  then  persons 
with  authority  or  control  respecting  the 
management  or  disposition  of  such 
underlying  assets,  and  persons  who 
provide  investment  advice  with  respect 
to  such  assets  for  a  fee  (dir^^ct  or 
indirect),  are  fiduciaries  of  the  investing 
plan. 

The  Department  intends  that,  under 
the  proposed  regulation,  the  burden  of 
showing  that  a  particular  investment  is 
one  to  which  the  special  rule  applies  is 
to  be  assigned  to  the  person  asserting 
that  managers  of  an  entity  are 
fiduciaries.  Thus,  the  person  asserting 
fiduciary  status  would  have  the  burden 
of  showing  that  a  particular  investment 
is  an  "equity  interest"  and  that  it  is  not 
"publicly-offered."  Once  it  is  shown  that 
the  special  rule  applies,  however,  the 
Department  intends  that  the  burden  of 
showing  that  the  entity  is  an  operating 
company,  or  that  equity  participation  in 
the  entity  is  not  significant,  is  to  be 
assigned  to  the  person  who  is  seeking  to 
avoid  fiduciary  status. 

2.  Organization  of  the  New  Proposal. 
Paragraph  (a)  of  the  new  proposal 
contains  the  general  rule  that  is 
applicable  to  most  plan  investments  in 
other  entities.  Paragraphs  (b)-(d)  define 
certain  terms  that  are  used  in  paragraph 
(a).  Paragraph  (e)  of  the  proposal 
describes  how  the  general  rule  of 
paragraph  (a)  is  to  be  applied  when  a 
plan  acquires  a  joint  ownership  interest 
in  property  or  where  the  value  of  a 
plan's  interest  in  an  entity  is  determined 
solely  with  reference  to  identified 
property  or  the  entity.  Paragraph  (f)  of 
the  new  proposal  identifies  certain 
entities  whose  assests  always  include 
plan  assets  by  reason  of  the  plan's 
investment.  Paragraph  (g)  of  the  new 
proposal  incorporates  the  rule  relating 
to  guaranteed  governmental  mortgage 
pool  certificates  that  now  appears  at  29 
CFR  2550.401b-l.  Paragraph  (h)  contains 
several  examples  showing  the  operation 
of  the  proposed  regulation.  Paragraph  (i) 


contains  the  proposed  effective  date  of 
the  regulation. 

D.  Definitions. — 1.  Equity  interests. 
Under  the  proposal,  the  assests  of  a  plan 
do  not  include  an  undivided  interest  in 
the  assets  of  an  entity  in  which  it  invests 
unless  the  plan  acquires  an  equity 
interest  in  the  entity.  As  defined  in 
paragraph  (b)(1)  of  the  new  proposal, 
the  term  "equity  interest"  includes  any 
interest  in  an  entity  other  than  an 
instrument  that  is  treated  as 
indebtedness  under  local  law  and  which 
has  no  substantial  equity  features. 
Although  the  question  whether  the 
equity  features  of  an  instrument  are 
substantial  is  a  factural  one,  an 
instrument  will  not  fail  to  be  a  debt 
instrument  merely  because  it  has  certain 
equity  features — such  as  additional 
variable  interest  and  conversion  rights — 
that  are  incidental  to  the  primary  fixed 
obligation.  '• 

The  new  proposal  also  specifically 
provides  that  a  beneficial  ownership 
interest  in  a  trust,  a  profits  interest  in  a 
partnership,  and  a  plan's  interest  in 
property  that  it  jointly  owns  with  others 
are  equity  interests. 

2.  "Publicly-offered security. "The 
term  "publicly-offered  security"  is 
defined  in  paragraph  (b)(2]  of  the  new 
proposal  to  include  those  securities  that 
were  described  in  an  exception  to  the 
"look-through"  rule  of  the  1973 
proposal — i.e.  securities  that  are  widely- 
held,  freely  transferable  and  registered 
pursuant  to  certain  provisions  of  the 
Federal  securities  laws.  In  this  respect,  a 
number  of  comments  were  received  in 
response  to  the  1979  proposal  which 
urged  the  Department  to  specifically 
indicate  whether  various  restrictions  on 
transferability  of  securities  (particularly 
restrictions  relating  to  limited 
partnership  interests)  would  cause  the 
securities  to  fail  to  be  "freely 
transferable."  In  general,  the 
Department  believes  that  the  extent  to 
which  particular  restrictions  will  affect 
the  free  transferability  of  an  instrument 
is  a  factual  question  to  be  resolved  on  a 
case-by-case  basis.'* 


"Section  385  of  the  Code  aulhorizei  the 
Secretary  of  the  Treatury  to  issue  regulallont 
describing  whether  an  interest  io  a  corporation  ia 
treated  as  slock  or  indebtedness.  The 
characterization  of  a  particular  instrument  under 
any  regulations  that  are  issued  under  section  385 
may  be  relevant  in  determining  the  characterization 
to  be  given  the  instrument  under  the  reguUition 
being  proposed  here. 

'*  The  Department  ordinarily  will  not  issue 
advisory  opinions  on  inherently  factual  questions. 
See  section  5  of  ERISA  Proc.  76-1  (41  FR  36281. 
August  27.  1976).  the  Advisory  Opinion  Procedur*. 
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The  Department  has  also  specirically 
indicated  in  the  new  proposal  that  a 
security  is  not  a  "publicly-offered 
security"  if  it  is  part  of  an  offering  that  is 
directed  primarily  to  tax-exempt 
entities.  Whether  a  security  is  offered 
primarily  to  tax-exempt  entities  is  also  a 
factual  matter  to  be  resolved  on  a  case- 
by-case  basis.  Nonetheless,  a  registered 
security  would  be  considered  to  be 
offered  primarily  to  such  investors  if  it  is 
subject  to  restrictions  on  transfer  that 
result,  or  are  likely  to  result,  in  the 
security  being  acquired  primarily  by  tax- 
exempt  entities,  or  if  the  disclosure 
materials  relating  to  the  offering 
indicate  that  the  investment  is  intended 
primarily  for  such  entities.  If  an  equity 
security  is  not  a  "publicly-held 
security,"  the  consequences  of  a  plan's 
investment  in  the  security  would  be 
evaluated  under  the  special  rule  for  non- 
public equity  interests  that  was 
discussed  above. 

3.  "Operating  company."  a.  Generally. 
The  definition  of  "operating  company" 
is  substantially  the  same  as  one  of  the 
exceptions  to  the  general  "look  through" 
rule  in  the  1979  proposal  (as  modified  in 
the  1980  proposal].  The  term  includes 
any  company  that  is  primarily  engaged, 
either  directly  or  through  a  majority- 
owned  subsidiary  or  subsidiaries,  in  the 
production  or  sale  of  a  product  or 
service  other  than  the  investment  of 
capital.  Since  a  company  is  an 
"operating  company"  unless  it  is 
primarily  engaged  in  the  investment  of 
capital,  certain  kinds  of  entities  are 
operating  companies  even  thought  they 
engage  in  some  of  the  same  activities  as 
an  investment  manager.  For  example,  a 
broker-dealer  may  purchase  and  sell 
securities  both  as  agent  and  for  its  own 
account,  but  such  a  company  would 
normally  be  considered  an  operating 
company  since  it  is  not  engaged 
primarily  in  the  business  of  acquiring 
securities  for  investment.  The  mere  fact 
that  the  management  of  an  entity 
actively  manages  an  investment 
portfolio,  however,  is  not  sufficient  to 
make  the  entity  an  operating  company. 
Thus,  as  illustrated  in  one  of  the 
examples  in  paragraph  (h),  a  limited 
partnership  that  is  primarily  engaged  in 
investing  and  reinvesting  in  securities 
would  not  be  considered  an  operating 
company. 

b.  Venture  capital  companies.  The 
new  proposal  also  specifically  provides 
that  a  "venture  capital  operating 
company"  described  in  paragraph  (c)(2) 
is  to  be  treated  as  an  "operating 
company."  Under  the  proposal,  a 
"venture  capital  operating  company"  is 
an  entity  at  least  84  percent  of  whose 
assets  are  invested  in  venture  capital 


investments  (and  certain  related 
investments)  which,  in  the  ordinary 
course  of  its  business,  actually  exercises 
management  rights  with  respect  to  one 
or  more  of  its  venture  capital 
investments. 

A  venture  capital  investment  is 
defined  in  the  proposal  as  an  investment 
in  an  enterprise  with  respect  to  which 
the  investor  has  or  obtains  the  right  to 
substantially  participate  in,  or  be 
substantially  influence  the  conduct  of, 
the  enterprise's  management.  In 
addition,  for  purposes  of  applying  the  85 
percent  test  described  above,  an  entity 
may  take  into  account  the  value  of 
certain  securities  acquired  in  exchange 
for  a  venture  capital  investment  and  the 
value  of  certain  investments  with 
respect  to  which  management  rights 
have  lapsed  as  a  result  of  a  public 
offering  of  securities. 

A  determination  whether  an  entity 
meets  the  85  percent  test  for  treatment 
as  a  venture  capital  operating  company 
would  be  made  on  an  annual  basis, 
taking  into  account  the  fair  market  value 
of  all  of  the  entity's  assets. 

In  the  Department's  view,  the  85 
percent  "bright  line"  test  is  a  way  of 
clearly  identifying  those  companies  that 
have  made  a  substantial  ongoing 
commitment  to  the  venture  capital 
business  and  will  also  give  interested 
persons  more  certainty  in  making 
determinations  whether  a  particular 
entity  is  a  venture  capital  operating 
company.  The  Department  recognizes 
that  the  extent  to  which  a  venture 
capital  company  makes  non-venture 
capital  investments  may  be  influenced 
by  transient  business  or  economic 
conditions,  and  believes  that  the  test 
has  provisions  which  take  this  in 
account.  The  Department  speciHcally 
invites  comments,  however,  on  whether 
the  test  described  above  is  appropriate 
in  the  context  of  determining  whether  an 
entity  is  a  venture  capital  company. 
Specifically,  the  Department  invites 
comments  addressing  the  issue  whether 
a  lower  percentage  figure — such  as  80 
percent  or  75  percent — would  be 
sufficient  to  assure  that  only  those 
companies  which  have  a  substantial 
ongoing  commitment  to  venture  capital 
activities  would  be  treated  as  "venture 
capital  operating  companies." 

In  addition,  althought  the  Department 
believes  that  the  use  of  the  fair  market 
value  of  an  entity's  assets  in  applying 
the  percentage  test  will  most  accurately 
reflect  the  actual  extent  of  a  company's 
venture  capital  activities,  it  also 
recognizes  that  venture  capital 
investments  may  present  difficult 
valuation  problems.  Thus,  the 
Department  also  invites  comments  on 


the  issue  whether  other  valuation 
methods — such  as  the  use  of  book 
value — would  be  appropriate  in  the 
context  of  the  percentage  test. 

Under  the  proposal,  the  question  as  to 
what  constitutes  a  right  to  substantially 
participate  in  or  substantially  influence 
the  conduct  of  the  management  of 
operating  enterprises,  and  the  question 
of  what  constitutes  participation  in  or 
influencing  the  conduct  of  the 
management  of  operating  enterprises, 
would  be  determined  under  the  facts 
and  circumstances  of  each  case.  The 
Department  is  also  considering, 
however,  whether  it  is  possible  to 
identify  specific  characteristics  that  are 
indicative  of  "venture  capital 
investments"  (that  is,  investments  with 
respect  to  which  the  holder  has  rights  to 
"participate  in,  or  influence  the  conduct 
of,"  the  management  of  the  entity  to 
which  the  investment  relates)  which 
could  be  used  in  developing  a  more 
precise  and  easily  applied  definition  of 
the  term  venture  capital  operating 
company.  For  example,  it  appears  that 
the  fact  that  the  holder  of  corporate 
securities  has  the  right  to  appoint  one  or 
more  directors  of  the  corporation  would 
indicate  that  the  securities  are  venture 
capital  investments,  as  would  the  fact 
that  a  representative  of  the  holder  of 
such  securities  serves  as  a  corporate 
officer.  Other  factors  may  also  indicate 
that  an  investment  is  a  venture  capital 
investment.  These  might  include  the  fact 
that  the  investment  is  an  equity 
investment  acquired  directly  from  an 
issuer  who  does  not  have  outstanding 
any  publicity-offered  securities  during 
its  formative  or  "start-up"  period,  the 
fact  that  the  investment  constitutes  a 
significant  portion  of  the  equity 
capitalization  of  a  nonpublic  issuer,  and 
the  fact  that  the  holder  of  an  investment 
has  special  rights  to  examine  the  books 
and  records  of  the  nonpublic  entity  to 
which  the  investment  relates.  The 
Department  specifically  invites 
comments  that  address  this  issue.  Such 
comments  should  also  address  the  issue 
whether  it  would  be  appropriate  to  use  a 
higher  percentage  figure  in  the  definition 
of  the  term  "venture  capital  operating 
company"  in  the  event  a  more  precise 
method  of  identifying  venture  capital 
investments  is  developed  and  included 
in  the  final  regulation. 

Examples  in  the  new  proposal 
illustrate  the  definition  of  the  term 
"venture  capital  operating  company." 
First,  as  indicated  in  the  example  in 
paragraph  (h)(7),  a  venture  capital 
operating  company  must  acquire  rights 
with  respect  to  the  management  of  its 
portfolio  companies  that  are  more 
significant  than  those  normally 
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negotiated  by  institutional  investors 
with  respect  to  investments  in 
establisiied.  credit-worthy  companies. 
These  rights  may  be  acquired  in 
connection  with  debt  or  equity 
investments  in  portfolio  companies  (as 
illustrated  in  paragraph  (h)(8)).  but  may 
not  exist  only  as  a  matter  of  form 
(example  (h)(tO)). 

A  company  that  acquires  the  right  to 
substantially  participate  in.  or  influence, 
the  conduct  of  the  management  of  its 
portfolio  companies  must  also  exercise 
those  rights  in  the  ordinary  course  of  its 
business  in  order  to  be  considered  a 
venture  capital  company  of  the  kind 
describciJ  in  the  new  proposal. 
Nonetheless,  it  is  not  necessary  under 
the  venture  capital  pro\ision  that  the 
venture  capital  company  actually 
exercise  its  rights  to  influence  the 
management  of  each  company  in  which 
it  invests.  As  indicated  in  the  example 
in  paragraph  (h)(6).  it  is  sufficient  that 
the  venture  capital  company  actually 
participates  in  the  management  of  only 
one  company,  provided  it  devotes 
substantial  resources  to  that  effort. 

c.  Real  estate  operating  companies. 
The  new  proposal,  like  the  1980 
proposal,  also  makes  it  clear  that  a 
company  that  is  primarily  engaged 
directly  in  the  management  or 
development  of  real  estate  is  to  be 
treated  as  an  operating  company.  The 
Department  anticipates  that  this 
provision  would  operate  in  a  similar 
way  to  the  speciflc  provision  relating  to 
venture  capital  companies.  Accordingly, 
both  the  nature  of  the  interests  in  real 
estate  acquired  by  the  company  and  the 
character  of  its  activities  with  respect  to 
the  property  would  be  taken  into 
account  in  determining  whether  the 
entity  is  a  real  estate  operating 
company.  In  addition,  the  proposed 
definition  of  the  term  "real  estate 
operating  company"  contains  an  85 
percent  bright  line  test  that  is  similar  to 
that  used  in  the  definition  of  "venture 
capital  operating  company." 

With  respect  to  the  nature  of  the 
interests  in  real  estate  acquired  by  the 
company,  the  example  in  paragraph 
(h)(12)  makes  it  clear  that  the  entity 
need  not  have  acquired  actual 
ownership  interests  in  real  estate  in 
order  to  be  a  real  estate  operating 
company,  provided  its  investment  gives 
the  company  an  opportunity  to 
participate  in  the  earnings  from  the  real 
estate  and  any  appreciation  in  its  value, 
and  provided  also  that  the  company 
obtains  and  exercises  the  right  to 
participate  in.  or  influence,  the 
management  of  the  real  estate. 

With  respect  to  the  character  of  the 
company's  activities,  another  example 
(paragraph  (h)(ll))  makes  it  clear  that 


the  company  must  actively  participate 
in.  or  influence,  management  decisions 
with  respect  to  the  properties  in  which  it 
has  an  interest:  the  mere  fact  that  the 
company  bears  the  risks  associated  with 
ownership  of  an  equity  interest  in  re'al 
estate  would  not  cause  the  company  to 
be  considered  a  real  estate  operating 
company.  As  in  the  case  of  venture 
capital  companies,  a  real  estate 
operating  company  must  in  fact  devote 
substantial  resources  to  its  management 
or  development  activities  (see  paragraph 
{h){13)). 

4.  Significant  participation  by  benefit 
plan  investors — a.  Benefit  plan 
investors.  Under  the  new  proposal,  if  the 
entity  in  which  a  plan  invests  is  not  an 
operating  company,  the  assets  of  the 
entity  include  plan  assets  only  if  equity 
participation  in  the  entity  by  "benefit 
plan  investors"  is  "significant"  (under 
the  standard  described  below).  As 
defined  in  paragraph  (d)  of  the  new 
proposal,  the  term  'benefit  plan 
investor"  includes  not  only  employee 
benefit  plans  that  are  subject  to 
regulation  under  Title  I  of  ERISA,  but 
also  certain  order  investors  that  may  be 
expected  to  have  investment  objectives 
similar  to  those  of  employee  benefit 
plans.  These  investors  include  any  plan 
that  is  described  in  section  4975(e)(1)  of 
the  Code  (whether  or  not  it  is  also  an 
"employee  benefit  plan"  under  Title  of 
ERISA  *^.  government  plans,  and  church 
plans. 

In  addition,  any  entity  whose  assets 
are  considered  to  include  "plan  assets" 
under  the  new  proposal  is  considered  to 
be  a  benefit  plan  investor. 

It  is  important  to  note  that,  although 
the  extent  of  equity  participation  in  an 
entity  on  the  part  of  "benefit  plan 
investors"  that  are  not  subject  to  ERISA 
may  be  relevant  in  determining  whether 
assets  of  the  entity  include  "plan 
assets."  the  special  rule  of  the  new 
proposal  would  be  applicable  only  to 
investments  by  plans  that  are  subject  to 
Title  I  of  ERISA,  or  which  are  described 
in  section  4975  of  the  Code,  or  both. 
Accordingly,  the  management  of  an 
entity  which  holds  plan  assets  under  the 
rules  of  the  new  proposal  would  have 
fiduciary  obligations  under  ERISA  only 
to  those  plans  that  are  subject  to  the 
Act.  This  is  illustrated  in  an  example 
which  appears  in  paragraph  (h)(2). 

b.  Significant  equity  participation.  As 
discussed  above,  the  new  proposal 
provides  that  the  assets  of  an  entity  do 
not  include  "plan  assets"  by  reason  of  a 

*°  See  lection  3(3)  of  ERISA  and  regulations 
thereunder.  29  CFR  2S10.3-3.  For  example,  the  term 
"employee  benefit  plan"  does  not  include  a  plan 
under  which  only  partners  or  only  a  sole  proprietor 
are  participants  under  the  plan.  29  CFR  2S10.3-3(b). 
Ic). 


plan's  investment  in  the  entity  if  equity 
participation  in  the  entity  by  benefit 
plan  investors  is  not  "significant."  This 
provision  functions  as  a  "safe  harbor" 
because  it  will  permit  a  determination  to 
be  made  that  the  assets  of  many  entities 
do  not  include  plan  assets  without 
consideration  of  the  essentially  factual 
question  of  whether  the  entity  is  an 
operating  company. 

In  the  Department's  view,  when 
benefit  plan  investors  do  not  hold  more 
than  20  percent  of  any  class  of  equity 
interests  in  an  entity,  it  is  reasonable  to 
conclude  that  no  special  solicitation  of 
investments  by  such  investors  has  been 
made  and  that  there  is  no  substantial 
expectation  that  the  assets  of  the  entity 
will  be  managed  in  furtherance  of  the 
investment  objectives  of  the  plan 
investors.  Thus,  paragraph  (d)(1)  of  the 
new  proposal  provides  that  equity 
participation  in  an  entity  by  benefit  plan 
investors  is  "significant"  on  any  date,  if, 
immediately  after  the  most  recent 
acquisition  of  any  equity  interest  in  the 
entity,  benefit  plan  investors  in  the 
aggregate  hold  20  percent  or  more  of  the 
value  of  any  class  of  equity  interests  in 
the  entity. 

The  Department  intends  that  only  the 
interests  of  those  investors  who  are 
independent  of  the  management  of  an 
entity  would  be  taken  into  account  for 
purposes  of  the  test  described  above. 
Thus,  the  new  proposal  also  provides 
that  equity  interests  in  the  entity  held  by 
any  person  (other  than  a  benefit  plan 
investor)  who  would  be  a  fiduciary  if  the 
assets  of  the  entity  were  considered  to 
include  plan  assets,  and  any  equity 
interests  held  by  an  affiliate  of  such  a 
person,  are  to  be  disregarded  in 
applying  the  20  percent  test. 

E.  Joint  ownership  of  property  and 
related  rules.  The  new  proposal  also 
provides  that,  where  the  return  on  a 
plan's  investment  is  determined  with 
reference  to  specific  property  or  where 
property  is  jointly  owned  by  a  plan  with 
others,  that  property  is  to  be  considered 
as  the  sole  asset  of  a  separate  entity. 

The  rule  relating  to  joint  ownership  of 
property  will  provide  plan  officials  and 
other  interested  persons  with  a  way  of 
analyzing  plan  assets  issues  that  arise 
where  a  plan  acquires  a  shared 
ownership  interest  in  property.  The 
Department  has  tentatively  concluded 
that  such  an  investment  is  analogous  to 
the  acquisition  of  an  equity  interest  in 
another  entity  and  accordingly  should 
be  treated  in  a  similar  way. 

The  rule  relating  to  special  classes  of 
securities  is  intended  to  assure  that  only 
those  assets  that  affect  the  value  of  a 
plan's  investment  will  be  taken  into 
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account  in  determining  whether  an 
entity  is  an  operating  company. 

The  new  proposal  contains  two 
examples  illustrating  the  operation  of 
the  special  rule  described  above,  one  of 
which  deals  with  a  bank  participation 
certificate  (paragraph  (h)(14)).  and  one 
of  which  deals  with  a  class  of  equity 
securities  issued  by  an  operating 
company  (paragraph  (h)(15)). 

F.  Entities  that  are  alwoys  considered 
to  hold  plan  assets.  Paragraph  (f)  of  the 
new  proposal  identities  certain  entities 
which,  by  their  nature,  are  maintained 
as  vehicles  for  the  collective  investment 
of  assets  held  by  a  Hnandal  institution 
in  a  fiduciary  capacity.  Those  entities 
are  group  trusts,  bank  collective  trust 
funds,  bank  common  trust  funds, 
insurance  company  separate  accounts, 
and  certain  entities  that  provide  beneHts 
described  in  sections  3(1)  and  3(2)  of 
ERISA. 

A  group  trust  is  exempt  from  taxation 
because,  under  the  principles  of  Rev. 
Rul.  81-100,*'  it  is  considered  to  be  part 
of  the  qualified  employee  pension 
benefit  plans  that  participate  in  the 
trust.  In  addition,  under  tfiat  revenue 
ruling,  each  participating  plan  must 
adopt  the  trust  as  part  of  the  plan  in 
order  for  the  trust  to  be  qualified  as  a 
tax-exempt  entity.  Given  this 
requirement,  a  group  trust  must 
necessarily  operate  as  an  investment 
vehicle  for  those  plans.  For  example, 
collective  trust  funds  of  banks  are 
maintained  as  group  trusts  and. 
accordingly,  the  assets  of  such  funds 
would  be  considered  to  be  "plan  assets" 
under  the  new  proposal.* 

Similarly,  a  common  trust  fund 
described  in  section  584  of  the  Code  is 
exempt  from  taxation  (and  its  income  is 
taxable,  if  at  all,  to  be  participants  in  the 
fund)  because  such  a  fund  is,  by 
defmition.  maintained  by  a  bank 
■'exclusively  for  the  collective 
investment  and  reinvestment  of  moneys 
contributed  by  the  bank"  in  a  fiduciary 
capacity.  (Code  Section  584(a)(1)) 
(emphasis  supplied). 

Separate  accounts  of  an  insurance 
company  are  established  for  the  purpose 
of  providing  investment  alternatives  for 
employee  benefit  plans  that  are  not 


-'  t981-l  C.B.  328. 

"See  Prohibited  Transaction  Exemption 
Application.  D-784.  dated  May  9. 1977.  filed  by  the 
American  Bankers  Association  (the  exeroption 
requested  in  that  application  was  later  granted  as 
Prohibited  Transaction  Exemption  80-51  (45  FR 
497tN.  |uly  ZS.  19801).  This  treatment  is  consistent 
with  reftulations  of  the  Comptroller  of  the  Currency 
authorizinn  national  banks  to  invest  funds 
collectively  "|i|n  a  fund  consisting  solely  of  assets 
of  retirement,  pension,  profit  sharing,  stock  bonus  or 
otljpr  trusts  which  are  exempt  fnim  taxution  under 
the  Internal  Revenue  Code."  12  pFR  9.18  (emphasis 
supplied). 


influenced  by  the  investment  experience 
of  the  insurance  company  with  respect 
to  its  general  assets  and  are  similar  to 
common  and  collective  trust  funds. 
Accordingly,  under  the  proposed 
regulation,  any  plan  that  invests  in  an 
insurance  company  separate  account 
would  ordinarily  acquire  an  interest  in 
each  of  the  underlying  assets  of  the 
separate  account  by  reason  of  its 
investment  in  the  account.*' 

The  proposed  regulation  also  provides 
that  when  a  plan  acquires  an  interest  in 
any  entity  (other  than  an  insurance 
company  licensed  to  do  business  in  a 
State)  that  is  established  or  maintained 
for  the  purpose  of  offering  or  providing 
any  benefit  described  in  paragraph  3(1) 
of  the  Act  (relating  to  welfare  plans)  or 
3(2)  of  the  Act  (relating  to  pension 
plans),  its  assets  include  its  interest  in 
the  entity  and  an  undivided  interest  in 
each  of  the  underlying  assets  of  the 
entity.  The  Department  has  included  this 
provision  because  it  has  concluded  that 
in  cases  where  a  plan  has  effectively 
delegated  responsiblity  for  the  activity 
which  causes  it  to  be  a  plan — i.e. 
providing  benefits — by  participating  in  a 
separate  entity  that  is  neither  a  plan  nor 
an  insurance  company,  the  persons  who 
manage  that  entity  should  be  subject  to 
the  provisions  of  Title  I  of  ERISA, 
including  the  fiduciary  responsibility 
provisions  of  the  Act.  Thus,  for  example, 
the  assets  of  a  multiple  employer  trust  in 
which  a  plan  participates  would  include 
"plan  assets."** 

The  Department  notes  that  the 
provision  in  the  new  proposal  relating  to 
entities  that  are  benefit  providers 
applies  only  to  cases  where  a  plan 
acquires  an  interest  in  an  entity,  for 
example  where  a  plan  subscribes  to  an 
agreement  to  participate  in  a  trust.  The 
rule  does  not  apply  to  contractual 
agreements  between  a  plan  and  another 
entity  pursuant  to  which  the  entity 


"Cf.  Conference  Report,  at  296-7  (indicating  that 
amounts  held  l>y  an  insurance  company  under 
separate  account  contracts  are  to  be  considered  as 
plan  assets).  The  provision  relating  to  insurance 
company  separate  accounts  specifically  excludes 
interests  in  those  separate  accounts  that  are 
investment  companies  registered  under  the 
Investment  Company  Act  of  1940  and  separate 
accounts  that  are  maintained  in  connection  with 
certain  fixed  obligations  of  an  insurance  company 
which  are  similar  to  debt. 

"Many  multiple  employer  trusts  are  not 
themselves  plans  because  they  are  not  established 
or  maintained  by  either  an  employee  organization 
(within  the  meaning  of  section  3(4)  of  ERISA)  or  an 
employer  (within  the  meaning  of  section  3(5)  of 
ERISA).  The  Department  also  notes  that  the  special 
rule  relating  to  arrangements  that  provide  benefits 
described  in  sections  3|1  j  and  3(2)  of  ERISA,  also 
includes,  but  is  not  limited  to.  "multiple  employer 
welfare  arrangements,  as  defined  in  section  3(40)  of 
ERISA  (added  by  Act  of  ISnuar)'  14.  19a3.  Pub.  L 
97-.75,  section  302)  in  which  employee  benefit  plans 
participate. 


provides  services  to  the  plan,  or  directly 
to  its  participants  and  beneficiaries.  For 
example,  the  new  proposal  would  have 
no  relevance  to  an  agreement  between  a 
plan  and  a  health  maintenance 
organization  pursuant  to  which  the 
organization  agrees  to  provide  health 
services  to  the  participants  in  the  plan, 
and  the  consideration  paid  by  a  plan 
pursuant  to  such  an  agreement  would 
not  be  considered  to  be  plan  assets  in 
the  hands  of  the  health  maintenance 
organization.  There  may,  however,  be 
cases  where  the  particular 
circumstances  surrounding  an 
arrangement  that  is  nominally  a  service 
contract  would  require  that  the  amounts 
paid  by  the  plan  to  the  entity  pursuant 
to  the  arrangement  be  characterized  as 
"plan  assets."  These  issues  are  outside 
the  scope  of  the  proposed  regulation. 

Finally,  the  new  proposal  provides 
that  when  a  plan  owns  all  of  the 
outstanding  equity  interests  in  an  entity, 
the  assets  of  the  plan  include  those 
equity  interests  and  all  of  the  underlying 
assets  of  the  entity.  This  provision 
reflects  the  Department's  tentative 
conclusion  that  when  a  plan  is  the  sole 
owner  of  an  entity  there  is  no 
meaningful  difference  between  the 
assets  of  the  entity  and  the  assets  of  the 
plan.**  It  should  be  noted  that  this 
special  rule  applies  without  regard  to 
the  nature  of  the  business  activities  that 
are  conducted  by  the  entity  in  question. 
Thus,  the  assets  of  an  operating 
company  that  is  owned  entirely  by  a 
plan  would  be  considered  plan  assets, 
and  the  managers  of  such  an  entity 
would  be  considered  to  be  ERISA 
fiduciaries. 

G.  Guaranteed  Governmental 
Mortgage  Pool  Certificates.  In  the  notice 
that  was  published  in  May,  1982, 
adopting  the  final  regulation  dealing 
with  governmental  mortgage  pools,  the 
Department  indicated  that  it  intended  to 
redesignate  that  regulation  and  to 
incorporate  it  in  any  subsequent 
regulation  dealing  with  the  definition  of 
plan  assets.  Thus,  paragraph  (g)  of  the 
new  proposal  sets  forth  the  rule  relating 
to  governmental  mortgage  pools  that   • 
now  apears  at  29  CFR  2550.401b-l. 

H.  Effective  Date  and  Transitional 
Rule.  As  provided  in  paragraph  (i),  the 
new  proposal  would  be  effective  for 
purposes  of  identifying  plan  assets  at 


^  Interpretive  Bulletin  75-2  provides  in  part  that  if 
a  plan  may.  by  itself,  require  a  corporation  or 
partnership  to  engage  in  a  transaction  with  a  party 
in  interest  that  would  be  prohibited  if  the 
transaction  were  entered  into  directly  by  the  plan, 
then  such  transaction  ordinarily  would  tie 
prohibited.  As  discussed  below,  that  portion  of  the 
Interpretive  Bulletin  would  not  be  affected  by  the 
proposed  regulation. 
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any  time  on  or  after  90  days  from  the 
date  of  its  publication  as  a  final 
regulation.  The  new  proposal  also 
provides,  however,  that  the  regulation 
would  not  apply  to  plan  investments  in 
entities  that  are  in  existence  on  the  date 
of  this  proposal  if  no  employee  benefit 
plan  acquires  an  interest  in  the  entity 
from  an  issuer  or  an  underwriter  at  any 
time  after  May  8, 1985.  except  pursuant 
to  a  binding  contract  in  effect  on  that 
date.  Determinations  of  what  constitute 
plan  assets  with  respect  to  plan 
investments  in  entities  described  in  the 
special  transitional  rule  would  be  made 
without  regard  to  the  provisions  of  the 
regulation,  and  the  characterization  of 
such  investments  would  not  be  affected 
by  the  adoption  of  a  Tmal  regulation. 
Thus,  the  manager  of  an  entity  who 
wishes  to  assure  that  plan  investments 
in  the  entity  will  always  be  evaluated 
without  regard  to  the  regulation  may  do 
so  by  refraining  from  offering  interests 
in  the  entity  to  plans  at  any  time  after 
120  days  from  the  date  of  this  proposal. 
In  addition,  even  in  cases  where  the 
transitional  rule  does  not  apply, 
determinations  of  what  constitute  plan 
assets  (and  thus  determinations  of 
fiduciary  status)  for  periods  before  the 
effective  date  of  the  final  regulations 
would  be  made  without  regard  to  the 
regulation.  For  example,  if  an  allegation 
is  made  that  the  manager  of  an  entity 
has  breached  his  ERISA  fiduciary  duties 
to  an  investing  plan  as  a  result  of 
conduct  prior  to  the  effective  date  of  the 
//no/ regulation,  a  determination 
whether  the  assets  of  the  entity  included 
"plan  assets"  at  the  time  of  the  alleged 
breach,  and  thus  a  determination 
whether  the  entity's  manager  was  an 
ERISA  fiduciary  at  that  time,  would  be 
made  without  regard  to  the  provisions  of 
the  regulation. 

Several  factors  are  relevant  in  making 
determinations  of  what  constitute  plan 
assets  with  respect  to  plan  investments 
to  which  the  regulation  will  never  apply 
as  a  result  of  the  operation  of  the 
transitional  rule  and  in  making 
determinations  of  what  constitute  plan 
assets  during  periods  prior  to  the 
effective  date  of  the  final  regulation. 
These  include  the  provisions  of  ERISA 
itself,  the  legislative  history  of  ERISA, 
the  Department's  rules  and  regulations 
under  ERISA  (including  Interpretive 
Bulletin  75-2.  discussed  below)  and 
relevant  judicial  decisions.'* 


I.  Anticipated  Revision  and 
Clarification  of  Interpretive  Bulletin  75- 
2.  As  noted  above,  that  portion  of 
Interpretive  Bulletin  75-2  which 
discusses  the  consequences  of  a  plan's 
investment  in  a  corporation  or 
partnership  is  relevant  in  identifying  the 
assets  of  a  plan  during  periods  prior  to 
the  date  of  this  proposal.  In  addition,  the 
remainder  of  the  Interpretive  Bulletin, 
which  discusses  certain  prohibited 
transactions  under  section  406  of  ERISA 
(and  section  4975  of  the  Code),  .is  not 
affected  by  the  proposed  regulation.  For 
example,  the  Interpretive  Bulletin  states 
that  where  a  plan  makes  an  investment 
in  an  entity  with  the  expectation  that  the 
entity  will  then  lend  money  to  a  party  in 
interest,  such  a  transaction  is  prohibited 
because  the  plan't  investment  has  been 
used  indirectly  for  the  benefit  of  a  party 
in  interest. 

The  Department  intends  to  revise  the 
Interpretive  Bulletin  at  the  time  of 
publication  of  a  final  "plan  assets" 
regulation  to  clearly  indicate  that  the 
rules  established  by  that  final  regulation 
apply  only  for  purposes  of  identifying 
plan  assets  on  or  after  the  effective  date 
of  the  regulation  and  that  the 
Interpretive  Bulletin  is  effective  for 
periods  prior  to  that  date  and  for 
investments  that  are  subject  to  the 
transitional  rule. 

J.  Prohibited  Transaction 
Considerations.  The  effect  of  the  new 
proposal,  if  adopted,  would  be  to  treat 
certain  entities  as  pooled  funds  for 
collective  investment  of  plan  assets.  The 
Department  recognizes  that  when  plan 
assets  are  invested  collectively  special 
problems  arise  in  complying  with  the 
prohibited  transactions  restrictions  of 
section  406  of  ERISA  (and  section  4975 
of  the  Code],  and  the  Department  has 
granted  class  exemptions  from  some  of 
the  prohibited  transaction  restrictions 
for  certain  pooled  investment  funds.*^ 
The  Department  is  prepared  to  consider 
similar  exemptive  relief  for  those 
entities  whose  assets  would  include 
plan  assets  under  the  rules  in  the  new 
proposal.  In  addition,  the  Department  is 
prepared  to  consider  exemptive  relief 
for  those  ordinary  business  transactions 
involving  operating  companies  whose 
assets  would  be  considered  plan  assets 
under  paragraph  (f)(2)  of  the  new 


••  The  Department  also  recognizes  that  some 
plana  and  entity  managers  may  have  structured 
transactions  in  reliance  on  certain  provisions  of  the 
1979  proposal  and  the  1980  proposal:  the 
Department  is  issuing  simultaneously  with  this 
proposal  a  release  which  indicates  that  it  will 
generally  not  assert,  in  an  enforcement  proceeding 
arising  out  of  conduct  before  M<iy  8.  1985.  that  the 


assets  of  an  entity  include  "plan  assets"  as  a  result 
of  plan  investment  in  the  entity,  provided  the  assets 
of  the  entity  would  not  have  included  plan  assets 
under  the  terms  of  the  1979  proposal  or  the  1980 
proposal  and  provided  the  entity  in  fact  relied  in 
good  faith  on  the  terms  of  those  proposals. 

"  See  Prohibited  Transaction  Exemptions  78-19 
(43  FK  S9915.  December  zi  1978  (relating  to  life 
insurance  company  pooled  separate  accounts)  and 
80-51  [see  note  22.  above). 


proposal  (relating  to  cases  where  an 
entity  is  wholly  owned  by  a  plan). 

The  Department  is  not  proposing 
specific  exemptions  at  this  time  because 
it  does  not  believe  that  it  has  sufficient 
information  regarding  the  potential 
impact  of  the  prohibited  transaction 
provisions  of  ERISA  on  the  activities  of 
companies  whose  assets  would  include 
plan  assets  under  the  new  proposal. 
Accordingly,  the  Department 
specifically  invites  comments  that 
address:  (i)  The  kind  of  relief  that  is 
appropriate  in  this  area,  and  (ii)  the 
kinds  of  protective  conditions  which 
should  be  included  in  an  exemption. 

K.  Reporting  and  Disclosure.  As 
discussed  above,  the  new  proposal 
would  apply  for  purposes  of  the 
reporting  and  disclosure  requirements  of 
ERISA  as  well  as  the  definitional 
provisions  of  the  Act  and  its  fiduciary 
responsibility  provisions.  Since  special 
difficulties  are  presented  in  reporting 
transactions  involving  collective 
investment  funds  whose  assets  include 
plan  assets,  the  Department  intends  to 
publish,  in  the  near  future,  a  proposed 
alternative  method  of  complaince  that 
will  permit  a  plan  to  report  only  the 
value  of  its  interest  in  an  entity  whose 
assets  include  plan  assets,  provided  the 
entity  itself  makes  certain  reports.  This 
proposal  would  provide  for  a  procedure 
resembling  that  under  the  statutory  and 
regulatory  provisions  now  governing 
reporting  for  plan  assets  held  in  bank 
collective  trust  funds,  insurance 
company  separate  accounts  and  master 
trusts. 

Regulation  Relating  to  the  Requirement 
That  Plan  Assets  Be  Held  in  Trust 

The  1979  proposal  included  a 
proposed  regulation  under  section  403  of 
ERISA  (relating  to  the  requirement  that 
plan  assets  be  held  in  trust).  Most  of  the 
issues  that  were  raised  by  the  proposed 
trust  regulation  were  addressed  in  the 
notice  adopting  a  final  regulation  under 
section  403  that  was  published  in  May, 
1982.**  However,  at  that  time,  the 
Department  deferred  addressing  issues 
relating  to  the  limited  exemption  from 
the  trust  requirement  for  employee 
contributions  to  welfare  plans  that  was 
included  in  the  1979  proposal,  and  issues 
relating  to  an  additonal  exemption  for 
certain  plans  maintained  as  non-stock 
corporations  under  section  501(c)(9)  of 
the  Code  that  was  suggested  by  one  of 
the  commentators  on  the  1979  proposal. 

The  Department  has  decided  that  it  is 
not  appropriate  at  this  time  to  repropose 
a  separate  exemption  from  the  trust 
requirement  for  employee  contributions 


"29  CFR  2550.4O3«-1.  2550.403b-l. 


to  welfare  plans  because  the  issues 
relating  to  that  exemption  are  closely 
related  to  the  issues  involved  in 
determining  when  amounts  withheld  by, 
or  paid  to.  an  employer  ai  employee 
contributions  should  be  considered 
"plan  assets."  Thus,  the  Department 
intends  to  deal  with  the  proposed 
exemption  at  the  same  time  it  takes 
action  on  the  employee  contributions 
portion  of  the  plan  assets  regulation. 

The  Department  has  also  decided  not 
to  propose  an  exemption  from  the  trust 
requirement  for  non-stock  corporations 
mainttTmed  under  section  501(c)(9)  of  the 
Code  because  it  does  not  have  sufficient 
information  regarding  such 
organizations  to  determine  whether  an 
exemption  is  appropriate. 

Regulatory  Flexibility  Ad 

The  proposed  regulation  would  not 
have  any  significant  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  Regulatory  Flexibility 
Act,  the  Department  has  defined  "small 
entities"  as  employee  benefit  plans 
covering  fewer  than  lOO  persons.  While 
some  larger  employers  have  small  plans, 
in  general,  most  small  plans  are 
maintained  by  small  businesses. 
Therefore,  assessing  the  regulation's 
impact  on  small  plans  is  an  appropriate 
substitute  for  evaluating  its  effect  on 
small  business  entities.  Besed  on  this 
definition,  90  percent  of  the  pension 
plans  (covering  ten  percent  of  all 
participants]  and  99  percent  of  the 
welfare  plans  (covering  40  percent  of  all 
participants)  are  small  entities.  The 
Department  believes  that  the  proposal 
will,  in  effect,  not  substantially  alter 
existing  practices  and  thus  not 
significantly  impact  on  small  or  larger 
plans. 

The  Department  also  does  not  believe 
that  this  regulation  will  substantially 
affect  investment  in  small  entities.  Very 
few  of  the  investments  afifected  by  this 
regulation  would  be  made  in  small 
entities  in  any  case.  Available  data 
indicates  that  approximately  $1  billion 
in  plan  monies  are  invested  in  entities 
affected  by  the  regulation.  While  the 
range  of  total  dollars  (pension  and 
nonpension)  invested  per  entity  varies 
from  $1  million  to  over  $500  million,  the 
available  information  seems  to  indicate 
that  few  entities  handling  pension  assets 
would  fall  within  the  lower  dollar 
ranges  ($1  million  to  $10  million). 
Therefore,  the  undersigned  certifies  that 
this  regulation  will  not  have  a 
significant  effect  on  a  substantial 
number  of  small  entities. 


Executive  Order  12291 

The  Department  has  determined  that 
the  proposed  regulatory  action  would 


not  constitute  a  "major  rule"  as  that 
term  is  used  in  Executive  Order  12291 
because  the  action  would  not  result  in: 
an  annual  effect  on  the  economy  of  $100 
million;  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  government  agencies,  or 
geographic  regions;  or  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign  based  enterprises  in 
domestic  or  export  markets. 

The  proposed  regulatory  action,  if 
adopted,  would  impose  only  minor 
costs,  if  any,  on  employee  benefit  plans. 
The  Department  estimates  that  the  net 
effect  of  potentially  increased 
investments  in  certain  entities  may 
actually  reduce  costs  for  some  employee 
benefit  plans. 

Paperwork  Reduction  Act 

The  proposed  plan  assets  regulation 
does  not  contain  any  new  information 
collection  requirements  and  does  not 
modify  any  existing  requirements.  Some 
plans  which  have  invested  in  entities 
affected  by  the  regulation  may  have 
additional  reporting  requirements  by 
virtue  of  the  underlying  assets  of  the 
entities  clearly  being  considered  plan 
assets;  others  may  have  less  than  they 
do  currently.  Since  these  burdens  have 
on  average  already  been  included  in  the 
burden  for  the  annual  report  (form  5500 
series),  the  Department  does  not  feel 
any  additional  burden  will  be  realized 
by  plans. 

Statutory  Authority 

The  proposed  regulation  would  be 
adopted  pursuant  to  the  authority 
contained  in  section  505  of  ERISA  (Pub. 
L.  93-406,  88  Stat.  894;  29  U.S.C.  1135) 
and  under  section  102  of  Reorganization 
Plan  No.  4  of  1978  (43  FR  47713,  October 
17, 1978).  effective  December  31, 1978  (44 
FR  1065,  January  3. 1979);  3  CFR  1978 
Comp.,  332. 

Withdrawal  of  Proposed  Regulation 

Paragraphs  (a)(l)-{3)  and  (b)-(e)  of  the 
proposed  regulation  relating  to  the 
definition  of  plan  assets  (proposed  29 
CFR  2550.401(a)(l}-(3),  (b)-(e))  that  was 
published  in  the  Federal  Register  on 
August  28. 1979  (44  FR  50363).  are 
hereby  withdrawn.  The  Notice  of 
Proposed  Rulemaking  pubhshed  on  June 
6. 1980  (45  FR  38084),  is  also  hereby 
withdrawn. 

Written  Comments  and  Public  Hearing 

The  Department  invites  interested 
persons  to  submit  wrritten  data,  views  or 
arguments  regarding  the  proposed 
regulation.  Such  written  comments 


(preferably  3  copies)  should  be 
submitted  to:  Office  of  Regulations  and 
Interpretations,  Office  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  C-4526.  200 
Constitution  Avenue,  NW,  Washington, 
DC.  20210,  Attention:  "Proposed  Plan 
Assets  Regulation."  All  submissions  will 
be  open  to  public  inspection  in  the 
Public  Documents  Room,  Office  of 
Pension  and  Welfare  Benefit  Programs, 
Room  N-4677,  200  Constitution  Avenue, 
NW,  Washington.  D.C. 

The  Department  has  also  scheduled  a 
public  hearing  on  the  proposed 
regulation.  This  hearing  will  be  held  on 
April  10  and  (if  necessary)  April  11, 
1985.  beginning  at  10:00  AM  in  the 
Auditorium.  Frances  Perkins  Building. 
200  Constitution  Avenue,  NW, 
Washington,  D.C.  Any  interested  person 
who  wishes  to  be  assured  of  an 
opportunity  to  present  oral  comments  at 
the  hearing  should  submit  by  3:30  PM  on 
April  1, 1985:  (1)  A  written  request  to  be 
heard,  and  (2)  an  outline  (preferably  five 
copies)  of  the  topics  to  be  discussed, 
indicating  the  time  to  be  allocated  to 
each  topic.  The  request  to  be  heard  and 
accompanying  outline  should  be 
submitted  to  the  Office  of  Regulations 
and  Interpretations  at  the  address  given 
above,  but  should  be  marked: 
"Attention:  Plan  Assets  Hearing." 

The  Department  will  prepare  an 
agenda  indicating  the  order  of 
presentation  of  oral  comments.  In  the 
absence  of  special  circumstances,  each 
commentator  will  be  alloted  10  minutes 
in  which  to  complete  his  presentation. 
Information  about  the  agenda  may  be 
obtained  on  or  after  April  8, 1985.  by 
telephoning  John  S.  Hunter,  Washington, 
D.C.  (202)  523-8671.  Individuals  not 
listed  in  the  agenda  will  be  allowed  to 
make  oral  comments  at  the  hearing  to 
the  extent  time  permits.  Those 
individuals  who  make  oral  comments  at 
the  hearing  should  be  prepared  to 
answer  questions  regarding  their 
comments.  The  public  hearing  will  be 
transcribed. 

List  of  Subjects 

29  CFR  Part  2510 

Employee  benefit  plans.  Employee 
Retirement  Income  Security  Act, 
Pensions. 

29  CFR  Part  2550 

Employee  benefit  plans,  Employee 
Retirement  Income  Security  Act, 
Employee  Stock  Ownership  Plans. 
Exemptions,  Fiduciaries.  Investments, 
Investments  foreign.  Party  in  interest. 
Pensions,  Prohibited  transactions.  Real 
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estate.  Securities.  Surety  bonds.  Trusts 
and  trustees. 

Proposed  Regulation 

For  the  reasons  stated  above.  Chapter 
XXV.  Title  29  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  2510— {AMENDED] 

1.  Part  2510  is  proposed  to  be 
amended  by  adding  a  new  I  2510.3-101 
in  the  appropriate  place  to  read  as 
follows: 

§  2Sia»-101     Definition  of  "plan 
asa«sts"— plan  invcstrnwits. 

(a)  In  genera/.  (1)  This  section 
describes  what  constitute  assets  of  an 
employee  benefit  plan  with  respect  to  a 
plan's  investment  in  another  entity  for 
purposes  of  Subtitle  A.  and  Parts  1  and  4 
of  Subtitle  B,  of  Title  I  of  the  Act  and 
section  4975  of  the  Internal  Revenue 
Code.  Paragraph  (a)(2)  contains  a 
general  rule  relating  to  plan 
investments.  Paragraphs  (b)  through  (d) 
defme  certain  terms  that  are  used  in  the 
general  rule.  Paragraph  (e)  describes 
how  the  rules  in  this  section  are  to  be 
applied  when  a  plan  owns  property 
jointly  with  others  or  where  it  acquires 
an  equity  interest  whose  value  relates 
solely  to  identified  assets  of  an  issuer. 
Paragraph  (f)  contains  special  rules 
relating  to  particular  kinds  of  plan 
investments.  Paragraph  (g)  describes  the 
assets  that  a  plan  acquires  when  it 
purchases  certain  guaranteed  mortgage 
certificates.  Paragraph  (h)  contains 
examples  illustrating  the  operation  of 
this  section.  The  effective  date  of  this 
section  is  set  forth  in  paragraph  (i). 

(2)  Generally,  when  a  plan  invests  in 
another  entity,  its  assets  include  its 
investment,  but  do  not,  solely  by  reason 
of  such  investment,  include  any  of  the 
underlying  assets  of  the  entity. 
However,  when  a  plan  acquires  an 
equity  interest  in  an  entity  that  is 
neither  a  publicly-offered  security  nor  a 
security  issued  by  an  investment 
company  registered  under  the 
Investment  Company  Act  of  1940  its 
assets  include  both  the  equity  interest 
and  an  undivided  interest  in  each  of  the 
underlying  assets  of  the  entity,  unless  it 
is  established  that — 

(i)  The  entity  is  an  operating  company, 
or 

(ii)  Equity  participation  in  the  entity 
by  benefit  plan  investors  is  not 
significant. 

Therefore,  any  person  who  has  authority 
or  control  respecting  the  management  or 
disposition  of  such  underlying  assets, 
and  any  person  who  provides 
investment  advice  with  respect  to  such 


assets  for  a  fee  (direct  or  indirect),  is  a 
fiduciary  of  the  investing  plan. 

(b)  "Equity  interests" and  "publicly- 
offered  securities.  "  (1)  The  term  "equity 
interest"  means  any  interest  in  an  entity 
other  than  an  instrument  that  is  treated 
as  indebtedness  under  applicable  local 
law  and  which  has  no  substantial  equity 
features.  A  profits  interest  in  a 
partnership,  an  undivided  ownership 
interest  in  property  and  a  beneficial 
interest  in  a  trust  are  equity  interests. 

(2)  (i)  A  "publicly-offered  security"  is 
a  security  that  is  widely  held,  freely 
transferable,  and  either — 

(A)  Part  of  a  class  of  securities 
registered  under  section  12(b)  or  12(g)  of 
the  Securities  Exchange  Act  of  1934,  or 

(B)  Sold  to  the  plan  of  an  offering  of 
securities  to  the  public  pursuant  to  an 
effective  registration  statement  under 
the  Securities  Act  of  1933  and  the  class 
of  securities  of  which  such  security  is  a 
part  is  registered  under  the  Securities 
Exchange  Act  of  1934  within  120  days 
(or  such  later  time  as  may  be  allowed  by 
the  Securities  and  Exchange 
Commission)  after  the  end  of  the  fiscal 
year  of  the  issuer  during  which  the 
offering  of  such  securities  to  the  public 
occurred. 

(ii)  A  security  is  not  a  "publicly- 
offered  security"  if  it  is  offered  primarily 
to  tax-exempt  entities. 

(c)  "Operating  company. "  (1)  An 
"operating  company"  is  an  entity  that  is 
primarily  engaged,  directly  or  through  a 
majority  owned  subsidiary  or 
subsidiaries,  in  the  production  or  sale  of 
a  product  or  service  other  than  the 
investment  of  capital.  The  term 
"operating  company"  includes  an  entity 
which  is  not  described  in  the  preceding 
sentence,  but  which  is  a  "venture  capital 
operating  company"  described  in 
paragraph  (c)(2)  or  a  "real  estate 
operating  company"  described  in 
paragraph  (c)(3). 

(2)(i)  An  entity  is  a  "venture  capital 
operating  company"  during  the  12  month 
period  beginning  on  a  valuation  date 
described  in  paragraph  (c)(4)  if: 

(A)  On  such  valuation  date  at  least  85 
percent  of  the  fair  market  value  of  its 
assets  (other  than  short  term 
investments  of  funds  pending  long  term 
commitment)  are  invested  in  venture 
capital  investments  described  in 
paragraph  (c)(2)(ii)(A)  or  derivative 
investments  described  in  paragraph 
(c)(2)(iii),  and 

(B)  During  such  12  month  period  the 
entity,  in  the  ordinary  course  of  its 
business,  actually  exercises 
management  rights  of  the  kind  described 
in  paragraph  (c](2)(ii)(B)  with  respect  to 
one  or  more  of  the  enterprises  in  which 
it  invests. 


(ii)(A)  A  venture  capital  investment  is 
an  investment  in  an  enterprise  as  to 
which  the  investor  has  or  obtains 
managment  rights. 

(B)  For  purposes  of  this  paragraph 
(c)(2).  the  term  "management  rights" 
means  rights  to  substantially  participate 
in,  or  substantially  influence  the  conduct 
of.  the  management  on  an  enterprise. 

(iii)(A)  An  investment  is  a  derivative 
investment  for  purposes  of  this 
paragraph  (c)(2)  if  it  is — 

(1)  A  venture  capital  investment  as  to 
which  the  investor's  management  rights 
have  lapsed  as  a  result  of  a  public 
offering  of  securities  of  the  enterprise  to 
which  the  investment  relates,  or 

[2)  An  investment  that  is  acquired  by 
a  venture  capital  operating  company  in 
the  ordinary  course  of  its  business  in 
exchange  for  an  existing  venture  capital 
investment  in  an  entity  in  connection 
with  a  public  offering  of  securities  of  the 
enterprise  to  which  the  investment 
relates. 

(B)  An  investment  ceases  to  be  a 
derivative  investment  on  the  earlier  of: 

(7)  The  initial  date  (if  any)  fixed  for 
the  distribution  of  the  assets  of  the 
entity  holding  the  investment,  or, 

(2)  10  years  from  the  date  of  the 
acquisition  of  the  original  venture 
capital  investment  to  which  the 
derivative  investment  relates. 

(3)  An  entity  is  a  "real  estate 
operating  company"  during  the  12  month 
period  beginning  on  a  valuation  date 
described  in  paragraph  (c)(4)  if  on  such 
valuation  date  at  least  85  percent  of  the 
fair  market  value  of  its  assets  (other 
than  short  term  investments  pending 
long  term  commitment)  are  devoted 
directly  to  the  management  or 
development  of  real  estate. 

(4)  For  purposes  of  paragraphs  (c)(2) 
and  (c)(3),  the  term  "valuation  date" 
means  a  pre-established  date,  occurring 
once  every  12  months,  on  which  the  fair 
market  value  of  the  assets  of  an  entity  is 
determined.  A  valuation  date,  once 
established,  may  not  be  changed  except 
for  good  cause  unrelated  to  a 
determination  pursuant  to  paragraphs 
(c)(2)  or  (c)(3). 

(d)  Participation  by  benefit  plan 
investors.  (1)  Equity  participation  in  an 
entity  by  benefit  plan  investors  is 
"significant"  on  any  date  if,  immediately 
after  the  most  recent  acquisition  of  any 
equity  interest  in  the  entity,  20  percent 
or  more  of  the  value  of  any  class  of 
equity  interests  in  the  entity  is  held  by 
benefit  plan  investors  (as  defined  in 
paragraph  (d)(2)).  For  purposes  of 
determinations  pursuant  to  this 
paragraph  (d),  the  value  of  any  equity 
interests  held  by  a  person  (other  than  a 
benefit  plan  investor)  who  has 


exercise  a  ( 


discretionary  authority  or  control  with 
respect  to  the  assets  of  the  entity  or  any 
person  who  provides  investment  advice 
for  a  fee  (direct  or  indirect)  with  respect 
to  such  assets,  or  any  affiliate  of  such  a 
person,  shall  be  disregarded. 

(2)  A  "benefit  plan  investor"  is  any  of 
the  following — 

(i)  Any  employee  benefit  plan  (as 
defined  in  section  3(3]  of  the  Act), 
whether  or  not  it  is  subject  to  the 
provisions  of  Title  I  of  the  Act, 

(ii)  Any  plan  described  in  section 
4975(e)(1)  of  the  Internal  Revenue  Code; 

(iii)  Any  entity  whose  underlying 
assets  include  plan  assets  by  reason  of  a 
plan's  investment  in  the  entity. 

(3)  An  "a^iliate"  of  a  person  includes 
any  person,  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person.  For 
purposes  of  this  paragraph  (d)(3), 
"control,"  with  respect  to  a  person  other 
than  an  individual,  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  such  person. 

(e)  Joint  ownership.  For  purposes  of 
this  section,  where  a  plan  jointly  owns 
property  with  others,  or  where  the  value 
of  a  plan's  equity  interest  in  an  entity 
relates  solely  to  identified  property  of 
the  entity,  such  property  shall  be  treated 
as  the  sole  property  of  a  separate  entity. 

(f)  Specific  rules  relating  to  plan 
investments.  Notwithstanding  any  other 
provision  of  this  section— 

(1)  When  a  plan  acquires  or  holds  an 
interest  in  any  of  the  following  entities 
its  assets  include  its  investment  and  an 
undivided  interest  in  each  of  the 
underlying  assets  of  the  entity: 

(i)  A  group  trust  which  is  exempt  from 
taxation  under  section  501(a)  of  the 
Internal  Revenue  Code  pursuant  to  the 
principles  of  Rev.  Rul.  81-100, 1981-1 
C.B.  326, 

(ii)  A  common  or  collective  trust  fund 
of  a  bank, 

(iii)  Any  separate  account  of  an 
insurance  company  other  than — 

(A)  A  separate  account  that  is 
maintained  solely  in  connection  with 
fixed  contractual  obligations  of  the 
insurance  company  under  which  the 
amounts  payable,  or  credited,  to  the 
plan  and  to  any  participant  or 
beneficiary  of  the  plan  (including  an 
annuitant)  are  not  affected  in  any 
manner  by  the  investment  performance 
of  the  separate  account;  or 

(B)  A  separate  account  which  is 
registered  as  an  investment  company 
under  the  Investment  Company  Act  of 
1940. 

(iv)  Any  entity  (other  than  an 
insurance  company  licensed  to  do 
business  in  a  State)  which  is  established 
or  maintained  for  the  purpose  of  offering 


or  providing  any  benefit  described  in 
section  3(1)  or  section  3(2)  of  the  Act  to 
participants  or  beneficiaries  of  the 
investing  plan. 

(2)  When  a  plan  owns  all  of  the 
outstanding  equity  interests  in  an  entity, 
its  assets  include  those  equity  interests 
and  all  of  the  underlying  assets  of  the 
entity. 

(g)  Governmental  mortgage  pools.  (1) 
Where  an  employee  benefit  plan 
acquires  a  guaranteed  governmental 
mortgage  pool  certificate,  as  defined  in 
paragraph  (g)(2),  the  plan's  assets 
include  the  certificate  and  all  of  its 
rights  with  respect  to  such  certificate 
under  applicable  law,  but  do  not,  solely 
by  reason  of  the  plan's  holding  of  such 
certificate,  include  any  of  the  mortgages 
underlying  such  certificate. 

(2)  A  "guaranteed  governmental 
mortgage  pool  certificate"  is  a  certificate 
backed  by.  or  evidencing  an  interest  in, 
specified  mortgages  or  participation 
interests  therein  and  with  respect  to 
which  interest  and  principal  payable 
pursuant  to  the  certificate  is  guaranteed 
by  the  United  States  or  an  agency  or 
instrumentality  thereof.  The  term 
"guaranteed  governmental  mortgage 
pool  certificate"  includes  a  mortgage 
pool  certificate  with  respect  to  which 
interest  and  principal  payable  pursuant 
to  the  certificate  is  guaranteed  by: 

(i)  The  Government  National 
Mortgage  Association; 

(ii)  The  Federal  Home  Loan  Mortgage 
Corporation;  or 

(iii)  The  Federal  National  Mortgage 
Association. 

(h)  Examples.  The  principles  of  this 
section  are  illustrated  by  the  following 
examples: 

(1)  A  plan,  P,  acquires  debentures  issued 
by  a  corporation,  S,  pursuant  to  a  private 
offering.  S  is  engaged  primarily  in  investing 
and  reinvesting  in  precious  metals  on  behalf 
of  its  shareholders,  all  of  whom  are  benefit 
plan  investors.  By  its  terms,  the  debenture  is 
convertible  to  common  stock  of  S  at  P's 
option.  At  the  time  of  P's  acquisition  of  the 
debentures,  the  conversion  feature  is 
incidental  to  S's  obligation  to  pay  interest 
and  principal.  Although  S  is  not  an  operating 
company,  P's  assets  do  not  include  an 
interest  in  the  underlying  assets  of  S  because 
P  has  not  acquired  an  equity  interest  in  S. 
However,  if  P  exercises  its  option  to  convert 
the  debentures  to  common  stock,  it  will  have 
acquired  an  equity  interest  in  S  at  that  time 
and  (assuming  that  the  common  stock  is  not  a 
publicly-offered  security  and  that  there  has 
been  no  change  in  the  composition  of  the 
other  equity  investors  in  S)  P's  assets  would 
then  include  an  undivided  interest  in  the 
underlying  assets  of  S. 

(2)  A  plan,  P.  acquires  a  limited  partnership 
interest  in  a  limited  partnership,  T,  which  is 
established  and  maintained  by  A,  a  general 
partner  in  T.  T  has  only  one  class  of  limited 
partnership  interests.  T  is  engaged  in  the 


business  of  investing  and  reinvesting  in 
securities.  Limited  partnership  interests  in  T 
are  offered  privately  pursuant  to  an 
exemption  from  the  registration  requirements 
of  the  Securities  Act  of  1933.  P  acquires  15 
percent  of  the  value  of  all  the  outstanding 
limited  partnership  interests  in  T,  and,  at  the 
time  of  P's  investment,  a  governmental  plan 
owns  10  percent  of  the  value  of  those 
interests.  T  is  not  an  operating  company 
because  it  is  engaged  primarily  in  the 
investment  of  capital.  In  addition,  equity 
participation  by  benefit  plan  investors  is 
significant  because  immediately  after  P's 
investment  such  investors  hold  more  than  20 
percent  of  the  limited  partnership  interests  in 
T.  Accordingly,  P's  assets  include  an 
undivided  interest  in  the  underlying  assets  of 
T,  and  A  is  a  fiduciary  of  P  with  respect  to 
such  assets  by  reason  of  its  discretionary 
authority  and  control  over  T's  assets. 
Although  the  governmental  plan's  investment 
is  taken  into  account  for  purposes  of 
determining  whether  equity  participation  by 
benefit  plan  investors  is  significant,  nothing 
in  this  section  imposes  fiduciary  obligations 
on  A  with  respect  to  that  plan. 

(3)  Assume  the  same  facts  as  in  paragraph 
(h)(2),  except  that  P  acquires  only  5  percent  of 
the  value  of  all  the  outstanding  limited 
partnerhsip  interests  in  T,  and  that  benefit 
plan  investors  in  the  aggregate  hold  only  10 
percent  of  the  value  of  limited  partnerhsip 
interests  in  T.  Under  these  facts,  there  is  no 
significant  equity  participation  by  benefit 
plan  investors  in  "T,  and,  accordingly,  P's 
assets  inlcude  its  limited  partnership  interest 
in  T.  but  do  not  include  any  of  the  underlying 
assets  of  T.  Thus.  A  would  not  be  a  fiduciary 
of  P  by  reason  of  P's  investment. 

(4)  Assume  the  same  facts  as  in  paragraph 
(h)(3)  and  that  the  aggregate  value  of  the 
outstanding  limited  partnership  interests  in  T 
is  $10,000  (and  that  the  value  of  the  interests 
held  by  benefit  plan  investors  is  thus  $1,000). 
Also  assume  that  an  affiliate  of  A  owns 
limited  partnership  interests  in  T  having  a 
value  of  $5,500.  The  value  of  the  limited 
partnership  interests  held  by  As  affiliate  are 
disregarded  for  purposes  of  determining 
whether  there  is  significant  equity 
participation  in  T  by  benefit  plan  investors. 
Thus,  the  percentage  of  the  aggregate  value  of 
the  limited  partnership  interests  held  by 
benefit  plan  investors  in  T  for  purposes  of 
such  a  determination  is  approximately  22.2% 
($1.000/$4,500),  Therefore  there  is  significant 
benefit  plan  investment  in  T. 

(5)  A  plan.  P,  invests  in  a  limited 
partnership,  U,  pursuant  to  a  private  offering. 
There  is  signficant  equity  participation  by 
benefit  plan  investors  in  U.  U  acquires  equity 
positions  in  the  companies  in  which  it 
invests,  and,  in  connection  with  these 
investments,  U  negotiates  terms  that  give  it 
the  right  to  participate  in  or  infiuence  the 
management  of  those  companies.  On  its  most 
recent  valuation  date,  more  than  85  percent 
of  the  fair  market  value  of  U's  assets 
consisted  of  investments  with  respect  to 
which  U  obtained  management  rights  of  the 
kind  described  above.  U's  managers  routinely 
consult  informally  with,  and  advise,  the 
management  of  its  portfolio  companies.  U  is  a 
venture  capital  operating  company  and 
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therefore  P  has  acquired  its  limited 
partnerhsip  investment  but  has  not  acquired 
an  interest  in  any  of  the  underlyinj;  assets  of 
U.  Thus,  none  of  the  managers  of  U  would  be 
fiduciaries  with  respect  to  P  solely  by  reason 
of  its  investment. 

(6|  Assume  the  same  facts  as  in  paragraph 
(h)(5)  and  the  following  additional  facts:  U 
has  invested  in  10  portfolio  companies  and 
has  obtained  the  right  to  substantially 
participate  in.  or  to  substantially  influence, 
the  conduct  of  the  management  of  each 
co.Tipany.  U  in  fact  routinely  consults  with 
and  advises  the  management  of  only  one 
company,  although  it  devotes  substantial 
resoureces  to  its  consultations  with  that 
company.  With  respect  to  the  other  9 
portfolio  companies.  U  relies  on  the  inandgers 
of  other  entities  to  consult  with  and  advise 
the  companies'  management.  In  this 
situtation.  the  mere  fact  that  U  does  not 
participate  in  or  influence  the  management  of 
all  its  prolfolio  companie<;  does  not  affect  its 
characterization  as  a  venture  capital 
operating  company. 

(7)  Assume  the  same  facts  as  in  example 
(b)(5).  except  that  U  invests  primarily  in  debt 
instruments  with  respect  to  which  it 
negotiates  only  those  restrictive  covenants 
that  are  typical  of  debt  instrtuments  of 
established,  creditworthy  companies  that  are 
purchased  privately  by  institutional 
investors.  Accordingly  U  has  no  right  to.  and 
does  not.  substantially  participate  in.  or 
substantially  influence,  the  management  of 
entities  in  which  it  invests.  U  is  not  a  venture 
capital  operation  company.  Therefore.  P  has 
acquired  an  undivided  interest  in  each  of  U's 
assets  and  persons  with  discretionary  control 
over  those  assets  (or  who  render  investment 
advice  with  respect  to  sur.h  assets  for  a  fee) 
are  fiduciaries  of  P. 

(8)  Assume  the  same  facts  as  in  paragraph 
!hj(5)  and  the  following  additional  facts;  U 
invests  in  debt  securities  as  well  as  equity 
securities  of  its  protfolio  companies.  In  some 
cases  U  makes  debt  investments  in 
companies  in  which  it  also  has  an  equity 
investment;  in  other  cases  U  only  invests  in 
ilubt  instruments  of  the  portfolio  company. 
Us  debt  invest.Tients  are  acquired  pursuant 
to  private  offerings  and  U  negotiates 
covenants  that  give  it  the  right  to 
substantially  participate  in  or  to  substantially 
'nfluence  the  conduct  of  the  management  of 
the  companies  issuing  the  obligations.  These 
covenants  give  U  more  signiFxant  rights  with 
respect  to  the  portfolio  companies' 
management  than  the  coven'ants  ordinarily 
found  in  debt  instruments  of  establi.shed. 
creditworthy  companies  that  are  purchased 
privately  by  institutional  investors.  U 
routinely  consults  with  and  advises  the 
management  of  its  portfolio  companies.  Tlie 
mere  f.ict  that  U's  investments  in  portfolio 
companies  are  debt,  rather  than  equity,  will 
nut  cause  U  to  fail  to  be  a  venture  capital 
operating  company,  provided  it  actually 
obtains  the  right  to  substantially  participate 
in  or  influence  the  conduct  of  the 
management  of  its  portfolio  companies  and 
provided  that  in  the  ordinary  course  of  its 
business  it  actually  exercises  those  rights. 

(9)  Assume  the  same  facts  as  in  example 
(h|(5).  except  that  Us  managers  do  not 
routinely  consult  with  or  advise  the 


management  of  its  portfolio  companies.  U 
will,  however,  consult  with  the  management 
of  its  portfolio  companies  if  such 
consultations  are  requested.  Such 
consultations  are  in  fact  sporadic  and  usually 
relate  to  specific  transactions.  U  is  not  a 
venture  capital  operating  company. 
Tlierefore,  P  has  acquired  an  undivided 
interest  in  each  of  U's  assets  and  persons 
with  discretionary  control  over  those  assets 
(or  who  render  investment  advice  with 
respect  to  such  assets  for  a  (fee)  are 
Fiduciaries  of  P. 

(10)  Assume  the  same  facts  as  in  example 
(h)(5)  except  that  on  U's  most  recent 
valuation  date  80  percent  of  its  assets  were 
invested  in  enterprises  with  respect  to  which 
U  clearly  has  rights  to  substantially 
participate  in.  or  substantially  influence  the 
management  of  such  enterprises  and  that 
another  10  percent  of  U's  assets  were 
invested  in  securities  of  a  corporation  with 
respect  to  which  U  obtained  similar  rights, 
including  the  right  to  appoint  a  director  to  the 
corporation's  board.  At  the  time  it  acquired 
those  securities,  however.  U  a9>.iired  the 
management  of  the  corporation  thdt  it  did  not 
intend  to  actually  exercise  its  management 
rights  and  that  if  it  did  exercise  the  right  to 
appoint  a  director,  it  would  instruct  the 
director  to  vote  in  accordance  with  the 
wishes  of  the  company's  inside  directors.  For 
purposes  of  applying  the  85  percent  test  in 
paragraph  (c)(2)(i)(A),  investments  with 
respect  to  which  the  holder  obtains 
management  rights  that  exist  as  a  matter  of 
form  only  are  not  treated  as  venture  capital 
investments.  Thus.  U  has  failed  to  meet  the 
requirements  of  paragraph  (c](2)(i)(A)  on  its 
most  recent  valuation  date  and  therefore,  it  is 
not  a  venture  caplial  operating  company. 
Accordingly.  P  has  acquired  an  undivided 
interest  in  each  of  U's  assets  and  persons 
with  discretionary  control  over  those  assets 
(or  who  render  investment  advice  with 
respect  to  such  assets  for  a  fee)  are 
fiduciaries  of  P. 

(11)  A  plan.  P.  invests  (pursuant  to  a 
private  offering)  in  a  limited  partership,  V. 
that  is  engaged  primarily  in  investing  and 
reinvesting  assets  in  equity  positions  in  real 
pmperty.  The  properties  acquired  by  V  are 
subject  to  long-term  leases  under  which 
substantially  all  management  and 
maintenance  activities  with  respect  to  the 
property  are  the  responsibility  of  the  lessee. 
V  is  not  engagsd  in  the  management  or 
development  of  real  estate  merely  because  it 
assumes  the  risks  of  ownership  of  income- 
producing  real  property,  and  V  is  not  a  real 
estate  operation  company.  If  there  is 
significant  equity  panicipation  in  V  by 
benefit  plan  investors.  P  will  be  consider  to 
have  acquired  an  undivided  interest  in  each 
of  the  underlying  assets  of  V. 

(12]  A  plan.  P.  acquires  a  limited 
partnership  interest  in  W  pursuant  to  private 
offering.  There  is  significant  equity 
participations  in  W  by  benefit  plan  investors. 
W  is  engaged  in  the  business  of  making  " 
convertible  loans"  which  are  structured  as 
follows:  W  lends  a  specified  percentage  of 
the  cost  of  acquiring  real  property  to  a 
borrower  who  provides  the  remaining  capiial 
needed  to  make  the  acquisition.  This  loan  is 
secured  by  a  mortgage  on  the  property.  Under 


the  terms  of  the  loan,  W  is  entitled  to  receive 
a  fixed  rate  of  interest  payable  out  of  the 
initial  cash  flow  from  the  property  and  is  abo 
entitled  to  that  portion  of  any  additional  cash 
flow  which  is  equal  to  the  precentage  of  the 
acquisition  cost  that  is  financed  by  its  loan. 
Simultaneously  with  the  making  of  the  loan, 
the  borrower  also  gives  W  an  option  to 
purchase  an  interest  in  the  property  for  the 
original  principal  amount  of  the  loan  at  the 
expiration  of  its  initial  term.  W's  percentage 
interest  in  the  property,  if  it  exercises  this 
option,  would  be  equal  to  the  percentage  of 
the  acquisition  cost  of  the  property  which  is 
financed  by  its  loan,  the  parties  to  the 
transaction  contemplate  that  the  option 
ordinarily  will  be  exercised  at  the  expiration 
of  the  loan  term  if  the  property  has 
appreciated  in  value.  W  and  the  borrower 
also  agree  that,  if  the  option  is  exercised, 
they  will  form  a  limited  partnership  to  hold 
the  property.  W  negotiates  loan  terms  which 
give  it  rights  to  substantially  influence,  or  to 
substantially  participate  in.  the  management 
of  the  property  which  is  acquired  with  the 
proceeds  of  the  loan.  These  loan  terms  give 
W  significantly  greater  rights  to  paticipate  in 
the  management  of  the  property  than  it  would 
obtain  under  a  conventional  mortgage  loan. 
In  addition,  under  the  terms  of  the  loan.  W 
and  the  borrower  ratably  share  any  capital 
expenditures  relating  to  the  property.  On  its 
most  recent  valuation  date,  more  than  85 
percent  of  the  fair  market  value  of  W's  assets 
consisted  of  real  estate  investment  of  the 
kind  described  above.  W,  in  the  ordinary 
course  of  its  business,  routinely  exercises  its 
management  rights  and  frequently  consults 
with  and  advises  the  borrower  and  the 
property  manager.  Under  these  facts,  W  is  a 
real  estate  operating  company.  Thus,  P's 
assets  include  its  interest  in  W,  but  do  not 
include  any  of  the  underlying  assets  of  W. 

(13)  A  plan,  P.  buys  stock  in  a  corporation. 
X.  which  is  acquired  pursuant  to  a  private 
offering.  In  the  ordinary  course  of  its 
business.  X  purchases  commercial  properties 
which  it  actively  manages  as  well  as 
undeveloped  land  which  it  develops  for 
commercial  use.  X  also  manages  properties 
owned  by  others.  On  its  most  recent 
valuation  more  than  85  percent  of  the  fair 
market  value  of  X's  assets  are  devoted  to 
these  management  and  development 
activities.  X  maintains  a  staff  of  employees- 
who  preform  management  and  development 
services,  but  X  also  retains  independent 
contractors  to  perform  some  tasks.  Under 
these  facts.  X  is  a  real  estate  operating 
company.  Thus.  Fs  assets  include  its  interest 
in  X.  but  do  not  include  any  of  the  underlying 
assets  of  X. 

(14)  In  a  private  transaction,  a  plan.  P, 
acquires  a  25  percent  participation  in  a  debt 
instrumeiit  that  is  held  by  a  bank.  Since  the 
value  of  the  participation  certificate  relates 
solely  to  the  debt  instrument,  that  debt 
instrument  is.  under  paragraph  (e).  treated  as 
the  sole  asset  of  a  separate  entity.  Equity 
participation  in  that  entity  by  benefit  plan 
investors  is  significant  since  the  value  of  the 
plan's  participation  exceeds  20  percent  of  the 
v,.I,;e  of  the  instrument.  In  addition,  the 
hypothetical  entity  is  not  an  operating 
company  because  it  is  primarily  engaged  in 
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the  investment  of  capital  [i.e.  holding  the  debt 
instrument).  Thus.  P's  assets  include  the 
participation  and  an  undivided  interest  in  the 
debt  instrument,  and  the  bank  is  a  fiduciary 
of  P  to  the  extent  it  has  discretionary 
authority  or  control  over  the  debt  instrument. 

(15)  In  a  private  transaction,  a  plan.  P. 
iicquires  25%  of  the  value  of  a  class  of  equity 
securities  issued  by  an  operating  company.  Y. 
These  securities  provide  that  dividends  shall 
be  paid  solely  out  of  earnings  attributable  to 
certain  tracts  of  undeveloped  land  that  are 
held  by  Y  for  investment.  Under  paragraph 
(e).  the  property  is  treated  as  the  sole  asset  of 
a  separate  entity.  Thus,  even  though  Y  is  an 
operating  company,  the  hypothetical  entity 
v^hose  sole  assets  are  the  undeveloped  tracts 
of  land  is  not  an  operating  company. 
Accordingly.  P  is  considered  to  have  acquired 
an  undivided  interest  in  the  tracts  of  land 
held  by  Y.  Thus.  Y  would  be  a  fiduciary  of  P 
to  the  extent  it  exercises  discretionary 
authority  or  control  over  such  property. 

(16)  A  medical  benefit  plan.  P.  acquires  a 
beneficial  interest  in  a  trust.  Z.  that  is  not  an 
insurance  company  licensed  to  do  business  in 
a  State.  Under  this  arrangement,  Z  will 
provide  the  benefits  to  the  participants  and 
beneficiaries  of  P  that  are  promised  under  the 
terms  of  the  plan.  Under  paragraph  (f)(l)(iv). 
P's  assets  include  its  beneficial  interest  in  Z 
and  an  undivided  interest  in  each  of  its 
underlying  assets.  Thus,  persons  with 
discretionary  authority  or  control  over  the 
assets  of  Z  would  be  fiduciaries  of  P. 

(i)  Effective  date  and  transitional 
rules.  This  section  is  effective  for 
purposes  of  identifying  the  assets  of  a 
plan  on  or  after  [90  days  after 
publication  of  a  final  rule).  However, 
tRis  section  shall  not  apply  to 
investments  in  an  entity  existing  on 
January  4. 1985  if  no  employee  benefit 
plan  acquires  an  interest  in  the  entity 
from  an  issuer  or  an  underwriter  at  any 
time  after  May  8. 1985.  except  pursuant 
to  a  binding  contract  with  an  issuer  or 
underwriter  to  acquire  an  interest  in  the 
entity  in  effect  on  May  8, 1985. 

PART  2550-  -[AMENDED] 

§  2550.401b-1    [Removed]  j 

2.  Part  2550  is  proposed  to  be 
amended  by  removing  §  2550.40lb-l. 

(Sec.  505.  ERISA  (Pyb.  L.  93-406.  88  Stat.  894; 
29  U.S.C.  1135).  Sec.  102.  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17. 1978). 
effective  December  31. 1978  (44  FR  1065. 
January  3, 1979):  3  CFR  1978  Comp..  332) 

Signed  at  Washington.  D.C..  this  2d  day  of 
January  1985. 


Robert  A.G.  Monks, 

Administrator.  Office  of  Pension  and  Welfare 
Benefit  Programs,  U.S.  Department  of  Labor. 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36  CFR  Part  7 

Delaware  Water  Gap  National 
Recreation  Area;  Pennsylvania  and 
New  Jersey 

agency:  National  Park  Service.  Interior. 
ACTION:  Proposed  rule:  with  request  for 
comments. 

SUMMARY:  This  rulemaking  pertains  to 
fees  charged  to  commercial  vehicles 
operated  on  U.S.  Highway  209  within 
Delaware  Water  Gap  National 
Recreation  Area.  Pennsylvania.  Pub.  L. 
98-63  provided  for  the  establishment  of 
a  fee  schedule  for  commercial  vehicles 
exempted  from  the  prohibition  found  in 
National  Park  Service  general 
regulations.  The  Service  published  an 
Interim  Final  Rule  in  the  Federal 
Register  on  October  14, 1983  (48  FR 
46779).  establishing  a  per  trip,  one  way 
fee  schedule  ranging  from  $0.50  for  two 
axle  cars/vans  or  pickups  to  $5.00  for  a 
five  or  more  axle  vehicle.  After  an 
analysis  of  commercial  vehicle  use  and 
National  Park  Service  operating  costs, 
the  Service  is  now  proposing  to  increase 
the  fees  for  authorized  commercial 
vehicles  which  will  range  from  $1.00  for 
two  axle  cars/vans  or  pickups  to  $10.00 
for  a  five  or  more  axle  vehicle.  This 
proposed  increase  is  intended  to  recover 
a  larger  proportion  of  the  estimated 
costs  of  management,  operations, 
maintenance  and  construction  activities 
related  to  U.S.  Highway  209. 
DATE:  Written  comments  will  be 
accepted  until  February  7, 1985. 
ADDRESS:  Comments  should  be 
addressed  to:  Superintendent,  Delaware 
Water  Gap  National  Recreation  Area, 
Bushkill.  PA  18324. 
FOR  FURTHER  INFORMATION  CONTACT: 
Albert  A.  Hawkins,  Superintendent, 
Delaware  Water  Gap  National 
Recreation  area.  Telephone:  717/586- 
6637. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  30, 1983.  Pub.  L.  98-63  was 
enacted  restricting  commercial  vehicle 
use  on  U.S.  Highway  209  and  mitigating 
the  conditions  of  36  CFR  5.6.  which 
otherwise  would  be  applicable.  Pub.  L. 
98-63  authorized  certain  commercial 
vehicles  to  use  the  highway  and  directed 
that  fees  be  established,  not  to  exceed 
$10.00  per  trip,  for  certain  commercial 
vehicle  operations  on  U.S.  Highway  209. 
On  October  14, 1983,  the  National  Park 
Service  published  in  the  Federal 
Register,  spt^cial  regulations  codified  as 


36  CFR  7.71  (d)  and  (e)  to  implement 
Pub.  L.  98-63. 

The  commercial  vehicles  authorized 
to  operate  within  the  boundaries  by  the 
1983  special  regulations  are  those 
vehicles:  (i)  Operated  by  businesses 
based  wtihin  the  recreation  area;  (ii) 
operated  by  businesses  that,  as  of  July 
30, 1983,  operated  a  commercial 
vehicular  facility  in  Monroe.  Pike  or 
Northampton  Counties.  Pennsylvania, 
when  the  vehicular  operation  originates 
or  terminates  at  such  facilitiy;  or  (iii) 
operated  in  order  to  provide  services  to 
businesses  and  persons  located  in  or 
contiguous  to  the  boundaries  of  the 
recreation  area. 

In  accordance  with  Pub.  L  98-63,  the 
National  Park  Service  also  published,  as 
part  of  §  7.71  (e)  (i),  a  fee  schedule 
based  on  the  number  of  axles  of 
lightweight,  and  heavy  commercial 
vehicles.  By  law,  the  fees  collected  are 
for  the  management,  operation, 
construction,  and  maintenance  of  U.S. 
Highway  209  within  the  boundary  of  the 
recreation  ar'ea.The  interim  fees  were 
based  on  the  probable  impact  of 
vehicles  on  road  structure.  Rates  were 
calculated  for  four-wheel  vehicles  and 
four-wheel  vehicles  with  trailers  at  $.25 
per  axle  and  for  vehicles  with  more  than 
four  wheels  at  $1.00  per  axle.  The 
interim  fees  were  determined  as  follows: 

$.50 — two  axle  car,  van  or  pickup 
$1.00 — two  axle — four  wheel  vehicle 

with  trailer 
$2.00 — two  axle — six  wheel  vehicle 
$3.00 — three  axle  vehicle 
$4.00 — four  axle  vehicle 
$5.00 — five  or  more  axle  vehicle 

The  closure  and  exceptions  provisions 
of  Pub.  L.  98-63,  absent  any  additional 
Congressional  action,  were  to  terminate 
on  December  31, 1983.  Congress 
directed  in  Pub.  L.  98-63  that,  in  the 
interim,  a  commission  be  established  to 
make  recommendations  to  Congress  by 
October  30, 1983,  regarding  a  permanent 
transportation  im.provement  program  in 
the  affected  area.  The  209  Commission 
was  directed,  among  other  things,  to 
evaluate  the  statutory  closure  and 
exceptions.  Their  report  was  transmitted 
to  Congress  on  October  30, 1983. 

The  statutory  closure  of  U.S.  Highway 
209  was  amended  and  extended  until 
December  31, 1985  by  passage  of  Pub.  L 
98-151  on  November  14, 1983.  In 
addition  to  the  exemptions  established 
by  Pub.  L.  98-63.  Pub.  L.  98-151  also 
provided  for  exemptions  to  the  closure 
for  up  to  150  northbound  and  150 
southbound  commercial  vehicles  per 
day  serving  businesses  or  persons  in 
Orange  County,  New  York. 
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The  National  Park  Service  has  now 
analyzed  the  information  concerning  the 
permitted  commerical  use  of  U.S. 
Highway  209.  This  analysis  indicates 
that  the  interim  fees  as  published  on 
October  14. 1983  are  too  low. 
Consequently,  the  decision  was  made  to 
propose  to  increase  these  fees  based  on 
the  following: 

The  recommendation  of  the 
Congressionally  mandated  209  Commissiun 
(U.S.  209  Congressional  Commission  Report. 
October.  1983).  to  continue  coilecting  a  toll 
not  to  exceed  S10.00  per  trip.  In  fact,  the  200 
Conunission.  in  their  deliberations  following 
the  public  input  proceM.  expressed  their 
intent  thai  the  fees  should  be  increased  to  the 
$10.00  maximum  per  trip. 

Revised  estimates  of  costs  for  the 
management,  operation,  construction  and 
maintenance  of  U  S.  Highway  209.  These 
revised  est:mates  currently  exceed  the 
proiected  revenues  to  be  collected  even 
under  the  proposed  fee  schedule.  Additional 
costs  include  increased  personnel 
rei^uirements  for  fee  collection  and 
administrative  tasks,  operation  and 
maintenance  costs  of  the  vehicle  contact 
stations,  repair  of  bridges,  roadway  and 
shoulders,  and  removal  of  snow  and  ice. 

Public  Partici|Mtion 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practicable,  to 
offer  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments,  suggestions  or 
objections  to  the  address  noted  at  the 
beginning  of  this  rulemaking. 

Drafting  Infomuitioii 

The  principal  author  of  this 
rulemaking  is  Paul  R.  Anderson. 
Delaware  Water  Cap  National 
Recreation  Area,  National  Park  Service, 
Bushkill.  Pennsylvania  18324. 

Paperwork  Reduction  Act 

The  rulemaking  contains  no  provision 
that  would  entail  the  collection  of 
information  or  require  compliance  with 
44  U.S.C.  3501  et  seq. 

Compliance  With  Other  Laws 

An  Environmental  Assessment  and 
Finding  of  No  Significant  Impact  has 
been  prepared  on  the  imposition  of  the 
fee  schedule.  The  revision  of  the  fee 
schedule  is  within  the  range  of 
alternatives  initially  discussed,  and  does 
not  constitute  a  significant  deviation 
from  the  original  proposed  action.  The 
final  EIS  on  the  management  of  U.S. 
Highway  209  (September  1982) 
addresses  the  impacts  of  commercial 
vehicular  traffic  on  U.S.  Highway  209 
and  the  diversion  of  that  traffic.  Copies 
of  these  documents  are  available  at  the 
address  noted  at  the  beginning  of  this 


notice.  The  Department  has  determined 
that  it  is  not  necessary  to  prepare  any 
additional  documents  concerning  this 
regulation  in  order  to  comply  with  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4321  e/.seg.). 

The  Department  of  the  Interior  has 
determined  that  this  rulemaking  is  not  a 
"major  rule"  within  the  meaning  of  E.O. 
12291.  and  certifies  that  this  document 
will  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5. 
U.S.C.  601  et  seq.).  The  rule  will  affect 
about  200  small  businesses.  Using  U.S. 
Highway  209  and  paying  the  proposed 
fee  is  less  costly  than  using  an 
alternative  route:  therefore,  the  net 
economic  effect  is  positive. 

Authority:  16  U.S.C.  1  and  3  and  Pub.  L  Se- 
es. 

List  of  SubiecU  in  3S  CFR  Part  7 

National  parks. 

PART  7— SPECIAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  36  CFR.  Chapter  I  as 
follows: 

1.  In  9  7.71.  paragraph  (e)(1)  is  revised 
to  read  as  follows: 

$7.71    Detowar*  Water  Gap  National 
Recreation  Area. 

*        •        •        •        • 

(e)  Commercial  vehicle  fees — (1)  Fee 
Schedule:  Fees  will  be  charged  for  those 
commercial  vehicular  use  as  described 
in  paragraphs  (d)  (i).  (ii)  and  (iii)  of  this 
section,  based  upon  the  number  of  axles 
and  wheels  on  the  vehicle,  regardless  of 
load  or  weight,  as  follows: 

(i)  Two  axle  cars/vans  or  pickups $1.00 

(ii)  Two  axle  4-wheel  vehicle  with 

trailer „ 2.00 

(iii)  Two  axle  6-wheel  vehicle 4.00 

(iv)  Three  axle  vehicle 6.00 

(v)  Four  axle  vehicle 8.00 

(vi)  Five  or  more  axle  vehicle _ 10.00 


The  fees  charged  are  for  one  trip,  one 
way. 


Dated:  December  6. 1984. 
|.  Craig  Potter, 


Acting  Assistant  Secretary  fbrFisfi  and 
Wildlife  and  Parks. 

(FR  Doc.  85-502  Filed  1-7-85;  8:45  am) 

aNJJMQ  COOI  4310-7*-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 

(AO-FRL-2753-1] 

Stack  Height  Regulation;  Corrections 
and  Clarifications 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  corrections  and 
clarifications  to  proposed  rule. 

SUMMARY:  This  notice  identifies  two 
errors  published  in  the  notice  of 
proposed  rulemaking  on  November  9. 
1984  (49  FR  44878).  concerning  revisions 
to  EPA's  stack  height  regulation  and 
provides  corrections  and  clarifications. 

DATES:  The  public  comment  period  for 
proposed  revisions  to  the  stack  height 
regulation  will  end  on  January  9. 1985.  A 
public  hearing  will  be  held  on  fanuary  8. 
1985.  at  9:00  a.m..  as  noted  in  the 
announcement  published  on  December 
11. 198*.  at  49  FR  48202.  The  hearing 
record  and  a  supplemental  comment 
period  will  be  held  open  until  January 
24. 1985. 

ADDRESS:  Background  material  for  this 
action  is  located  in  Docket  A-83-49. 
West  Tower  Lobby  Gallery.  EPA.  401  M 
Street.  SW..  Washington,  D.C.  20460. 
The  docket  may  be  examined  between 
8:00  a.m.  and  4:00  p.m.  on  weekdays.  A 
reasonable  fee  may  be  charged  for 
photocopying.  All  written  comments 
should  be  submitted  (in  triplicate,  if 
possible)  to:  Central  Docket  Section, 
Docket  A-83-49.  EPA,  401  M  Street. 
SW.,  Washington.  DC.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eric  O.  Ginsburg.  Office  of  Air  Quality 
Planning  and  Standards.  Control 
Programs  Development  Division.  (MD- 
15),  EPA,  Research  Triangle  Park.  North 
Carolina  27711.  (919)  541-5540. 
SUPPtfMENTARV  INFORMATION:  On 
November  9. 1984,  in  response  to  a 
decision  by  the  U.S.  Court  of  Appeals 
for  the  D.C.  Circuit  (719  F.2d  436).  EPA 
proposed  revisions  to  the  stack  height 
regulation  that  was  promulgated  on 
February  8. 1982  (47  FR  5864).  Further 
information  on  the  court  decision  and 
specific  revisions  to  the  regulations  are 
contained  in  the  November  9.  notice. 

Two  corrections  to  the  notice  of 
proposed  rulemaking  are  needed. 
Footnote  1  to  the  text  of  the  proposed 
regulation  on  page  44887  states  that 
"The  language  in  parentheses  would  be 
added  if  the  second  option  under 
"Nearby"  is  adopted.""  That  footnote 
should  have  read.  "'The  language  in 
parentheses  would  be  added  if  the 
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second  option  under  'Excessive 
Concentrations '  is  adopted." 

On  page  4488Z  column  2,  the  notice 
states  that  "EPA  also  conducted  several 
modeling  exercises  using  the  Industrial 
Source  Ck)mplex  (ISC)  Model  in  an  effort 
to  better  define  the  reliability  of  the 
(good  engineering  practice  (GEP)) 
formula.  The  results  of  this  modeling 
indicated  that  when  emission  limitations 
are  calculated  based  on  controlling 
atmospheric  stabilities  other  than 
downwash,  and  using  a  CEP  formula 
stack,  the  predicted  concentrations  in  all 
cases  were  greater  than  or  equal  to  the 
NAAQS  under  downwash  conditions." 
This  statement  was  to  have  been 
deleted  from  the  notice  prior  to 
publication,  but  was  inadvertently 
included.  While  the  statement  is  not 
inaccurate,  it  was  EPA's  opinion  that 
additional  ISC  modeling  should  be 
conducted  prior  to  drawing  any 
conclusions  from  the  study.  That 
modeling  has  been  completed,  but  the 
final  report  will  not  be  available  for 
inclusion  in  the  docket  to  the  notice  of 
proposed  rulemaking.  Consequently, 
EPA  is  not  relying  on,  or  planning  to  rely 
on,  ISC  modeling  in  its  conclusions 
about  the  validity  of  the  (GEP)  formula 
at  this  time. 

Individuals  wishing  to  modify  their 
comments  on  the  proposed  revisions  to 
the  stack  height  regulation  to  reflect  the 
above  corrections  will  be  allowed  to  do 
so  until  January  24. 1985,  when  the 
hearing  record  and  supplemental 
comment  period  ends. 

List  of  Subjects  in  40  CFK  Part  51 

Administrative  practice  and 
procedures,  air  pollution  control, 
intergovernmental  relations,  reporting 
and  recordkeeping  requirements,  ozone, 
sulfur  oxides,  nitrogen  dioxide,  lead, 
particulate  matter,  hydrocarbons, 
carbon  monoxide. 

Dated:  January  3, 1985. 

Joseph  A.  Cannon. 

Assistant  Administrator  for  Air  and 
Radiation. 

|FR  Doc.  85-583  Filed  1-7-85;  8:45  am] 

■lUJNQ  CODE  UM-tO-M  i 


40  CFR  Part  52 

[A-10-FRI.-2746-«] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Oregon 

agency:  Environmental  Protection 
Agency  (EPA).  i 

ACTION:  Proposed  rule.     ! 

summary:  The  purpose  of  this  notice  is 
to  invite  public  comment  on  EPA's 


proposal  to  approve  amendments  to  the 
Oregon  Department  of  Environmental 
Quality  (ODEQ)  rules  for  municipal 
incinerators  and  open  field  burning  as 
revisions  to  the  Oregon  State 
Implementation  Plan  (SIP).  These 
amended  rules  were  submitted  on 
January  16, 1984  and  March  14. 1984  by 
ODEQ,  after  adequate  opportunity  for 
public  private  and  industry  input. 
DATE:  Comments  will  be  accepted  until 
February  7, 1985. 

ADDRESSES:  Copies  of  materials 
submitted  to  EPA  may  be  examined 
during  normal  business  hours  at  the 
following  locations: 
Air  Programs  Branch  (lOA-84-5). 

Environmental  Protection  Agency. 

1200  Sixth  Avenue.  Seattle. 

Washington  98101 
State  of  Oregon,  Department  of 

Environmental  Quality,  522  SW.  Fifth. 

Yeon  Building.  Portland.  Oregon  97207 
Comments  should  be  addressed  to: 
Laurie  M.  Krai,  Air  Programs  Branch,  M/ 

S  532,  Environmental  Protection 

Agency.  1200  Sixth  Avenue,  Seattle, 

Washington  98101. 
FOR  FURTHER  INFORMATION  CONTACT 

David  C.  Bray,  Air  Programs  Branch,  M/ 
S  532,  Environmental  Protection  Agency, 
1200  Sixth  Avenue,  Seattle,  Washington 
98101,  Telephone  (206)  442-8577,  (FTS) 
399-8577. 

SUPPLEMENTARY  INFORMATION! 

L  Plan  Revisions 

On  January  16. 1984  ODEQ  Submitted 
amendments  to  its  rules  for  refuse 
burning  equipment  (OAR  340-21-005, 
025,  and  027),  which  revise  the  emission 
limits  applicable  to  small  to  medium- 
size  municipal  waste  incinerators  in  the 
coastal  areas  of  Oregon.  These 
amendments  relax  emission  limits  for 
incinerators  with  capacities  between  2.4 
and  50  tons  per  day  and  tighten 
emission  limits  for  incinerators  with 
capacities  greater  than  50  tons  per  day. 
These  new  emission  limits  are 
consistent  with  the  current  actual 
emissions  of  the  affected  incinerators. 
On  May  23. 1984  ODEQ  submitted 
modeling  results  demonstrating  that, 
under  worst-case  assumptions,  the  new 
allowable  emission  limits  would  not 
result  in  violations  of  the  National 
Ambient  Air  Quality  Standard  or 
Prevention  of  Significant  Deterioration 
increments  for  total  suspended 
particulates  (TSP).  EPA  is  therefore 
proposing  to  approve  the  amended  rules. 

On  March  14, 1984  ODEQ  submitted 
amendments  to  its  rules  for  open  field 
buring  in  the  Willamette  Valley  (OAR 
340-26-001  through  045).  These 
amendments  completely  restructure  and 


revise  the  existing  rules.  However,  the 
revisions  are  strictly  procedural,  and  do 
not  affect  the  amount  of  acreage 
allowed  to  be  burned  or  the  controls 
embodied  in  the  EPA-approved  smoke 
management  plan.  EPA  is  therefore 
proposing  to  approve  the  amended  rules. 

II.  Summary  of  Action 

EPA  has  determined  that  the  amended 
rules  satisfy  the  requirements  of  the  Act 
and  is  therefore  proposing  to  approve 
the  following  as  revisions  to  the  Oregon 
SIP: 

(1)  Amended  emission  limitations  for 
municipal  vyaste  incinerators  in  the 
coastal  areas  of  Oregon,  specifically:  the 
addition  of  new  definitions  OAR  340- 
21-005(1)  and  (4);  an  amendment  to 
OAR  340-21-025(2)(b);  and  the  addition 
of  new  emission  limitations  in  OAR  340- 
21-027;  and 

(2)  Amended  rules  for  open  field 
burning  in  the  Willamette  Valley, 
specifically:  the  addition  of  new  sees. 
340-26-001  "Introduction,"  340-26-003 
"Policy,"  340-26-031  "Burning  by  Public 
Agencies  (Training  Fires),"  340^26-035 
"Experimental  Burning,"  340-26-040 
"Emergency  Burning,  Cessation."  and 
340-26-045  "Approved  Alternative 
Methods  of  Burning  (Propane  Flaming); 
revisions  to  sections  340-26-005 
"Definitions,"  340-26-013  "Acreage 
Limitations,  Allocations."  340-26-015 
"Daily  Burning  Authorization  Criteria." 
340-26-025  "Civil  Penalties."  and  340- 
26-030  'Tax  Credits  for  Approved 
Alternative  Methods  and  Approved 
Alternative  Facilities;  "the  deletion  of 
the  existing  section  340-26-010  "General 
Provisions"  and  replacing  it  with  a  new 
section  340-26-010  "General 
Requirements;"  the  deletion  of  the 
existing  section  340-26-012 
"Registration  and  Authorization  of 
Acreage  to  be  Open  Burned"  and 
replacing  it  with  a  new  section  340-26- 
012  "Registration,  Permits,  Fees,  and 
Records;"  and  the  deletion  of  sections 
340-26-011  "Certified  Alternative  to 
Open  Field  Burning,"  and  340-26-020 
"Winter  Burning  Season  Regulations." 

Interested  parties  are  invited  to 
comment  on  all  aspects  of  these 
proposed  revisions  to  the  Oregon  SIP. 
Comments  should  be  submitted, 
preferably  in  triphcate,  to  the  address 
listed  in  the  front  of  this  Notice.  Public 
comments  postmarked  by  February  7. 
1985  will  be  considered  in  any  final 
action  EPA  takes  on  this  proposal. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  the  Administrator  has  certified 
that  SIP  approvals  under  sees.  110, 161, 
and  172  of  the  Clean  Air  Act  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
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The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone.  Sulfur 
oxides.  Nitrogen  dioxide,  l^ad. 
Particulate  matter.  Carbon  monoxide. 

(Sees.  110(a)  and  301|a)  of  the  Clean  Air  Act 
(42  U.S.C.  7410(h)  and  7601(a))) 

Dated:  December  4. 1984. 
NoraLMcGM. 

Acting  Regional  Administrator 

|FR  Doc.  85-546  Filed  1-7~B5.  8:45  am) 

MLUNaCOOC  UCO-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  62 

ICC  Docket  No.  S4-1330:  FCC  84-627! 

Applications  to  HoW  Interlocking 
Directorates;  Amendment 

AOCNCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 


summary:  In  this  Notice,  the 
Commission  proposes  to  revise  existing 
Rules  dealing  with  applications  for 
authorizations  to  serve  on  interlocking 
directorates.  It  would  forbear  from 
requiring  non-dominant  carriers  to  file 
such  applications,  and  would  require 
dominant  carriers  to  continue  to  file 
applications  pursuant  to  simplified  rules. 
This  action  continues  implementation  of 
the  Commission's  forbearance  policy, 
and  will  greatly  reduce  administrative 
burdens. 

DATES:  Comments  are  due  b>  Fcbruar>' 
6. 1985  and  replies  by  February  21,  IflB.'^ 

ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554 
FOR  FURTHER  INFORMATION  CONTACT: 
Cay  Ludington,  Enforcement  Division. 
Common  Carrier  Bureau  (202)  632-4887 
Deborah  Lerner,  Enforcement  Division. 
Common  Carrier  Bureau  (201;)  632-4890 
SUPPLEMENTARY  INFORMATION:  The 
collection  of  information  requirement 
contained  in  this  proposed  rule  has  been 
submitted  to  OMB  for  review  under 
.section  3504(h)  of  the  Paperwork 
Reduction  Act.  Persons  wishing  to 
comment  on  this  collection  of 
information  requirement  should  direct 
their  comments  to  the  Office  of 
Information  and  Regulator)'  .Affairs 
Office  of  Management  and  Budget, 
Washington.  DC  20503.  Attention:  Desk 
Officer  for  Federal  Communications 
Commission 


List  of  Subjects  In  47  CFR  Part  62 

Communications  common  carriers. 
Radio,  Telegraph,  Telephone. 

Proposed  Rulemaking 

In  the  matter  of  amendment  of  Part  62  of 
the  Commission's  Rules:  CC  Docket  No.  84- 
13v10;  FCC  84-627 

Adopted:  December  12. 1964. 

Released:  December  31. 1964. 

By  the  Commission. 

I.  Introduction 

1.  We  are  instituting  a  rulemaking 
proceeding  in  order  to  clarify  and 
simplify  the  rules  contained  in  47  CFR 
Part  62  implementing  section  212  of  the 
Communications  Act,  47  U.S.C.  212. 
which  deals  with  interlocking 
directorates.'  Our  purpose  in  initiating 
this  proposed  rulemaking  is  to  assure 
that  the  burden  imposed  by  these  Rules 
is  commensurate  with  our  statutory 
oversight  obligations  in  the  context  of 
the  current  industry  environment.  We 
propose,  in  this  Notice,  to  continue  our 
efforts  to  remove  regulatory  burdens 
that  are  no  longer  necessary  to  protect 
against  unjust,  unreasonable  or 
discriminatory  rates  and  practices  on 
the  part  of  the  carriers.  It  is  our  intention 
to  eliminate  rules  which  no  longer  serve 
the  purpose  for  which  they  were 
designed  and  to  apply  the  remaining 
rules,  as  revised,  with  reduced 
informational  requirements,  only  in 
circumstances  which  clearly  warrant 
regulatory  scrutiny. 

2.  Section  212  prohibits  any  person 
from  holding  the  position  of  officer  or 
director  of  more  than  one  carrier  subject 
to  the  Act  without  obtaining  prior 
Commission  authorization.*  Presently. 


'  The  full  text  of  tectiun  J12  reads:  After  sixty 
day*  from  the  enactment  of  this  Act  it  shall  l>e 
unlawful  for  any  person  to  hold  the  position  of 
officer  (ir  director  of  more  than  one  carrier  subjei  t 
to  this  Act.  unless  such  holding  shall  have  t>een 
authorized  by  order  of  the  Commission,  upon  due 
showing  in  form  and  marmer  prescrlt)ed  by  the 
Commission  that  neither  public  nor  private  interest» 
will  be  adversely  affected  thereby:  Provided.  That 
the  Commission  may  authorize  persons  to  hold  the 
position  of  officer  of  director  in  more  than  one  such 
ceirrier.  without  regard  to  the  requirements  of  this 
section,  where  it  has  found  that  one  of  the  two  or 
more  carriers  directly  or  indirectly  owns  more  than 
SO  per  centum  of  the  stock  of  the  other  or  others,  or 
that  SO  per  centum  or  more  of  the  stock  of  all  such 
carriers  is  directly  or  indirectly  owned  by  the  same 
person.  After  this  section  takes  effect  il  shall  be 
unlawful  for  any  ofTicer  of  director  of  any  carriei 
subjsct  to  this  Act  to  receive  for  his  own  benefit 
directly  or  indirectly,  any  money  or  thing  of  value  In 
respect  of  negotiation.  h>-pothecalion.  or  sale  of  any 
securities  issued  or  to  be  issued  by  such  carriers,  or 
to  share  in  any  of  the  proceeds  thereof,  or  to 
participate  In  the  making  or  paying  of  any  dividends 
of  such  carriers  from  any  funds  properly  ini  luded  in 
capital  account. 

*  We  note  that  we  have  received  applications 
which  show  that  positions  had  t>een  assumed  prici 
to  receiving  CommiSMon  approval  under  section 


an  individual  seeking  to  hold  positions 
with  more  than  one  non-affiliated 
carrier  is  required  under  section  212  to 
file  a  detailed  application  in 
conformance  with  47  CFR  62.3(a)  and 
62.11.  Authorization  may  be  granted 
upon  a  showing  by  the  applicant  that 
neither  public  nor  private  interests  will 
be  harmed.  To  determine  whether  this 
will  occur,  the  Commission  presently 
considers  several  factors  including,  but 
not  limited  to.  the  potential  for 
anticompetitive  conduct,  diminution  in 
the  ability  of  each  involved  carrier  to  act 
independently,  and  the  possibility  of 
conflicts  of  interest  on  the  part  of 
common  directors  or  officers  in  violation 
of  the  fiduciary  duties  imposed  upon 
them.  See  In  re  Application  of  Walter  S. 
afford  2  FCC  741  (1935).»  Section  212 
also  provides  that  the  Commission  may 
authorize  interlocking  directorates 
between  carriers,  without  being  required 
to  determine  whether  there  will  be  any 
adverse  effect,  where  if  finds  that  one  of 
the  two  or  more  carriers  directly  or 
indirectly  owns  more  than  50  percent  of 
the  stock  of  the  other(8},  or  that  50 
percent  or  more  of  the  stock  of  all  such 
carriers  is  directly  or  indirectly  owned 
by  the  same  person.*  An  applicant 
seeking  a  finding  that  carriers  are 
"commonly  owned"  as  defined  in  47 
CFR  62.2(c)  is  required  to  file  a  brief 
application,  pursuant  to  47  CFR  62.3(b) 
and  62.12. 

3.  Commission  regulation  of  proposed 
interlocks  under  section  212  was 
historically  utilized  to  protect  against 
anticompetitive  behavior  by  carriers  in 
what  was  an  environment  generally 
devoid  of  competition.  We  have  recently 
entered  into  an  era  of  competition  in 
which  numerous  carriers  provide  an 
array  of  desired  communications 
services.  The  vast  majority  of  these 
carriers  lack  sufficient  market  power  to 


212.  We  stress  '.hat.  if  these  proposed  rules  are 
adopted,  in  those  instances  in  which  authorization 
to  hold  interlocking  directorates  will  still  t>e 
required,  applicants  must  obtain  authorization  prior 
to  assuming  dual  or  multiple  positions  with  carriers 

■  A  staled  intend  of  Congress  in  enacting  section 
212  was  to  e!iminatr  common  directors  from 
competing  companies,  an  arrangement  which  then 
was  fell  to  restrain  competition.  Congressional 
Mearin(:s  and  Reports  on  Communications,  73rd 
Cong.  2d  Sess..  page  288  (1934).  The  Bureau,  in 
considcr.ng  applications  to  hold  interlocking 
directorates,  has  looked  favorably  upon  efforts  of 
the  applicant  to  safeguard  against  misuse  of  the 
interlock,  tiich  as  recusal  from  voting  on  issues 
affecting  one  carrier  t)efore  the  other  (File  No.  F.-1- 
f1-425). 

*  This  proviso,  added  by  Congress  in  1956.  thus 
allows  ihe  Commission  to  approve  interlocks 
between  or  among  integrated  communications 
companies  under  common  ownership  and  control, 
recognizing  that  dual  holdings  of  positions  within  a 
commonly  owned  system  do  not  harm  either  public 
or  private  interests. 


'Non-domini 
market  power  I 
goals  of  the  Co 
Competitive  Cc 
Report  and  Ore 
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engage  in  predatory  or  other  unjust 
pricing  practices,  either  alone  or  in 
combination  with  other  carriers.  With 
growing  competition,  and  the  emergence 
of  increased  numbers  of  service 
providers,  the  ability  of  carriers  to 
engage  in  anticompetitive  behavior  such 
as  price  fixing  or  other  collusive 
activities  via  interlocking  of  their 
managers  and  directors  is  now  curbed 
by  the  telecommunications  marketplace 
itself.  In  effect,  if  any  entities  engage, 
via  their  interlocking  arrangements,  in 
concerted  activities  to  set  prices  or 
restrain  competition,  other  service 
providers  will  step  in  to  keep  prices  at  a 
competitive  level  or  to  provide  the 
desired  service.  Further,  the  competitive 
market  will  establish  the  optimum 
service  price  and  thus  preclude 
predatory  pricing  practices.  Thus,  while 
we  remain  concerned  about  the  ability 
of  some  carriers  to  engage  in  collusive 
or  discriminatory  conduct,  the 
Commission  need  no  longer  police  these 
activities  for  carriers  lacking  market 
power  the  marketplace  generates  this 
protective  function. 

4.  As  discussed  fully  below,  we 
propose  in  this  Notice  the  following 
changes  to  our  current  handling  of 
section  212  applications  to  reflect  the 
impact  of  the  growing  competitive 
environment.  First,  we  propose  to 
forbear  from  our  practice  of  requiring 
the  filing  of  applications  to  hold 
interlocking  directorates  for  positions 
with  non-dominant  carriers.*  We 
believe,  given  the  emerging  economic 
climate  and  fragmentation  in  the 
telecommunications  industry,  that  such 
arrangements  are  increasingly  less 
likely  to  restrain  competition.  In  this 
Notice  we  seek  comment  on  whether 
authorizing  interlocking  directorates 
between  cr  among  non-dominant 
carriers  (as  defined  in  our  Competitive 
Carrier  Rulemaking  proceeding)  *  will 


'Non-dominiint  carriers  are  tNoM  lacking  enough 
market  power  to  engr);e  in  pricing  contrary  lo  the 
goals  of  the  Communications  Ad  of  1934. 
Competitive  Carrier  Rulemaking,  n.  9,  infra,  Fourth 
Report  and  Order.  9.^  KCC  2d  554  11983). 

'Policies  and  Rules  Conceminii  Rales  and 
Facilities  Authorizations  for  Comp<;titive  Carriers 
Services  (CC  Docket  79-2S2).  Notice  of  Inquiry  and 
Proposed  Rulemiiking.  77  ¥CC  2d  308  (1979).  First 
Report  and  Order.  85  FCC  2d  ^  (iseo):  Further 
Notice  of  Proposed  Rulemakirg.  84  FCC  2d  445 
(1981).  Second  Report  and  Order,  91  FCC  2d  59 
(1982),  recon.  denied.  93  FCC  2d  S-l  (1983).  Second 
Further  Notice  of  Proposed  Rulemaking,  FCC  No. 
82-187.  released  April  21. 198Z  iTiird  Further  Notice 
of  Proposed  Rulemaking.  48  FR  28.292  (June  21. 
1983).  Fourth  Report  and  Order.  95  FCC  2d  554 
(1983).  Fourth  Further  Notice  of  Proposed 
Rulemaking.  49  FR  11.856  (March  28. 1984).  Fifth 
Report  and  Order,  FCC  84-394,  released  August  27. 
1984.  Sixth  Report  and  Order,  FCC  84-566.  released 
January  4, 1985.  (Competitive  Carrier  Rulemaking). 


have  an  adverse  effect  on  any  public  or 
private  interests  and,  if  not,  whether 
there  is  any  continued  need  to  require 
individual  section  212  applications  and 
authorizations  for  such  interlocks. 
Because  of  the  strength  and  dynamism 
of  the  market  forces  at  work  in  domestic 
telecommunications,  we  question 
whether  our  present  section  212 
regulatory  structure  need  be  applied  to 
non-dominant  carriers  at  all:  whether 
the  interposition  of  the  section  212  filing 
requirement  and  approval  process  in 
fact  impedes  the  development  in  the 
industry  of  desirable  and  self-regulating 
economic  efficiencies;  and  whether 
forbearance  from  applying  those 
regulations  as  to  non-dominant  carriers 
and  to  cellular  licensees  operating  in 
different  geographic  markets  is  in  the 
public  interest '  Second,  we  propose  to 
reduce  the  amount  of  information  which 
must  be  provided  in  the  remaining 
applications.  Compliance  with  the 
present  level  of  detail  required  may 
temporarily  impede  carrier  decisional 
flexibility  necessary  for  growth  and  the 
prompt  and  innovative  provision  of 
serx'ices  in  this  fast-changing 
competitive  environment  We  wish  to 
diminish  or  eliminate  this  problem. 
Finally,  we  wish  to  clarify  the 
applicability  of  section  212  to  the 
remaining  applications  for  positions  on: 
(1)  The  parent  or  holding  company  of  a 
canier,  (2)  a  carrier  partnership,  or  (3)  a 
connecting  carrier.  Some  other  minor 
editorial  changes,  including  renumbering 
of  certain  sections,  are  also  proposed. 
The  text  of  the  proposed  changes  is  set 
forth  in  the  Appendix  to  this  Notice. 

II.  Discussion 

5.  Filing  Requirements  for  Dominant 
and  Non-Dominant  Carriers.  As  stated 
above,  we  believe  that  interlocks 
between  or  among  non-dominant 
carriers,  as  defined  in  our  Competitive 
Carrier  Rulemaking  proceeding  [see  n. 
6.  supra),  generally  do  not  have  an 
adverse  impact  upon  public  or  private 
interests.  We  found  in  the  Competitive 
Carrier  Rulemaking  that  non-dominant 
carriers  lack  market  power  and  thus  do 
not  possess  the  ability  to  charge  and 
maintain  unjust  or  discriminatory  prices. 


'  We  have  received  petitions  seeking  clanfication 
as  to  the  necessity  of  requiring  section  212  filings  in 
all  cases.  See  Petition  for  Declarator}'  Ruling,  ENF- 
84-37.  filed  by  M/A-COM,  Inc.,  asking  whether 
applicants  for  dual  positions  upon  non.<lominant 
carriers  may  be  exempted  from  the  requirements  of 
section  212:  See  also  Request  for  Advisory  Opinion, 
ENF-85-5.  filed  by  Metromedia,  Inc.  and  Yankee 
Telecom  Corp.,  asking  whether  cellular  operations 
fall  within  the  scope  of  section  212.  Since  we  are 
considering  the  merits  of  both  the  Application  and 
the  Request  in  this  Notice,  we  need  not  entertain 
separate  proceedings  on  the  same  issues.  We 
therefore  dismiss  these  petitions. 


Fifth  Report  and  Order,  para.  2.  There 
are  a  wide  range  of  non-dominant 
carriers  which,  even  if  they  merged, 
would  not  have  the  power  to  raise  or  fix 
prices  or  to  affect  competition.  We 
therefore  see  no  continued  need  to 
require  section  212  applications  from 
non-dominant  carriers.*  Indeed, 
interlocks  among  such  carriers,  to  the 
extent  they  tend  to  foster  economic 
efficiencies  such  as  better  management 
and  quicker  reaction  to  market  changes, 
may  be  desirable  sinc:e  the  net  effect  to 
the  consumer  could  be  greater  service 
choices  of  better  quality  at  lower  cost. 
In  addition,  such  interlocks  may  help 
create  the  economic  strength  non- 
dominant  carriers  need  in  order  to 
compete  with  dominant  carriers,  thus 
generating  a  double  benefit.  If  a  non- 
dominant  interlocked  carrier  decides  to 
forego  an  opportunity  to  provide  a  new 
service  in  favor  of  a  carrier  with  which 
it  is  interlocked,  this  decision  would  not 
necessarily  adversely  affect 
competition.  To  the  extent  the  provision 
of  service  is  deemed  attractive  or 
financially  advantageous,  there  will  be 
other  non-interlocked  entities  willing  to 
provide  it  in  competition  with  the 
interlocked  companies.  Interlocks  in 
these  situations  will  not  necessarily  be 
able  to  spawn  anticompetitive  pricing 
strategies  or  reductions  in  available 
services  to  consumers  because,  due  to 
ease  of  market  entry,  other  companies 
can  provide  the  same  or  substitutable 
services.  Any  delays  inherent  in  the 
regulatory  process  required  to  obtain 
section  212  authorizations  impose 
economic  costs  on  the  public  [e.g. 
depriving  carriers  of  chosen  managers 
until  authorization  is  obtained  and 
injecting  uncertainty  into  carrier 
managerial  affairs)  which  are  not 
outweighed  by  measurable  benefits. 
SigniHcantly.  in  virtually  none  of  the 
applications  filed  over  the  past  several 
years  have  comments,  let  alone 
opposing  comments,  been  filed 
regarding  requested  interlock 
authorizations.  This  absence  of 
objection  to  requested  interlocks 
persuades  us  that  there  is  little 
likelihood  or  regulatory  problems  from 
forbearance  applied  to  positions  on  non- 
dominant  carriers.  Further,  to  the  extent 


'In  the  Competitive  Carrier  Rulemaking,  n  6. 
supra.  Fifth  Report  and  Order,  para  10.  we 
chronicled  some  of  the  beneHls  of  forbearance, 
including  reducing  costs  and  delay  for  a  carrier  to 
introduce  new  services  or  change  rates,  stimulating 
competition  by  facilitating  entry,  decreasing  prices 
and  improving  offerings,  among  others.  Because  of 
the  input  from  officers  and  directors  in 
implementing  these  actions,  we  believe  that 
forbearance  from  requiring  filings  for  approval  of 
interlocking  directorate*  in  such  cases  will  generate 
many  of  these  benefits. 
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the  marketplace  fails  to  dissuade  any 
non-dominant  carrier  from  engaging  in 
anticompetitive  conduct  generated  by 
interlocking  arrangements,  these 
carriers  remain  subject  to  the 
Commission's  complaint  process.  47 
U.S.C  208-209.  Because  we  believe  the 
marketplace,  together  with  the 
complaint  process,  will  adequately 
protect  against  any  adverse  effect  which 
might  occur  when  non-dominant  carriers 
interlock,  we  believe  that  the 
Commission's  present  stringent  section 
212  filing  and  approval  oversight  is  no 
longer  necessary. 

d.  In  sum.  we  propose  to  forbear  from 
imposing  the  section  212  filing 
requirement  upon  persons  seeking 
interlocking  positions  solely  on  non- 
dominant  carriers  as  deHned  in  47  CI-K 
61.12(e).  based  upon  a  finding  after 
completion  of  this  proceeding  that  such 
arrangements  do  not  adversely  affect 
private  or  public  interests.  Such 
interlocks  will  be  presumed  lawful  and 
authorization  need  not  be  sought 
therefor.  However,  applications  must  be 
tiled  for  positions  with  all  non-dominant 
carriers  where  the  other  carrier  sought  to 
be  interlocked  is  a  dominant  carrier  as 
defined  in  47  CFR  61.12(c),  such  as 
AT&T  or  an  exchange  carrier.  We  do  not 
propose  at  this  time  to  relieve  from 
section  212  filing  requirements 
applicants  for  positions  upon  carriers 
not  found  to  be  non-dominant,  with  the 
exception  of  cellular  licensees  operating 
in  different  geographic  markets.  We  are 
inclined  to  believe  that  Commission 
regulation  of  interlocks  among  these 
cellular  licensees,  unlike  other  carriers 
not  found  to  be  non-dominant,  is 
unnecessary  because  the  structure  of 
cellular  radio  precludes  competition 
between  licensees  in  different  markets. 
We  request  comments  on  the  degree,  if 
any.  of  Commission  regulation  required 
for  cellular  interlocks  in  different 
markets,  and  on  the  degree,  if  any.  to 
which  this  proposed  position  regarding 
forbearance  as  to  positions  on  cellular 
entities  should  be  modified.  Finally,  to 
facilitate  the  complaint  process,  we 
propose  that  all  persons  holding 
interlocking  positions  on  any  carrier 
must  report  to  the  Commission  the  title 
of  the  position  held  for  each  carrier 
represented,  within  one  month  of 
assumption  of  office. 

'.  We  recognize  that  the  potential 
benefits  generated  by  the  lessened 
regulatory  burden  described  above  may 
potentially  be  offset  by  interlocks  which 
reduce  competition  between  or  among 
the  interlocked  carriers  in  ways  which 


we  have  not  envisioned. 'Therefore,  in 
addition  to  the  foregoing,  we  specifically 
request  comments  as  to:  (1)  Whether, 
and.  if  so,  how,  interlocks  between  or 
among  non-dominant  carriers  in  the 
present  competitive  environment  can 
have  an  adverse  impact  on  public  or 
private  interests,  (2)  the  extent  to  which 
marketplace  mechanisms,  our  complaint 
process,  or  other  remedies  are  available 
to  regulate  such  interlocks  which  would 
be  effective  and  more  efficient 
substitutes  for  formal  $212 
governmental  oversight,  (3)  whether, 
and  if  so,  how,  interlocks  between  non- 
dominant  carriers  can  increase 
competition  against  dominant  carriers. 
(4)  whether  there  is  a  continued  need  for 
individual  scrutiny  of  interlocks 
between  or  among  non-dominant 
carriers  under  section  212.  and  if  so. 
why,  (5)  whether  section  212 
applications  should  be  required  for 
certain  service  providers  (  e.g.  those 
providing  Digital  Electronic  Message 
Service  or  nationwide  paging),  (6) 
whether  we  should  treat  non-dominant 
carriers  owned  by  a  dominant  carrier 
differently  than  other  non-dominant 
carriers,  and  (7)  whether,  and  if  so.  how. 
our  treatment  of  forbearance  should  be 
extended  to  applications  for  interlocks 
between  or  among  non-dominant 
carriers  filed  under  present  S  62.12  of 
the  Rules.  Comments  need  not.  however, 
be  restricted  to  these  issues. 

8.  Application  of  section  212  to 
positions  with  parent  or  holding 
companies  of  common  carriers,  carrier 
partnerships,  and  connecting  carriers. 

A.  Parent  or  Holding  Companies.  The 
statute  and  rules  do  not  expressly  refer 
to  parent  or  holding  companies  of 
common  carriers.  However,  the 
Commission  has  required  the  parent  or 
holding  company  of  a  carrier  to  comply 
with  the  requirements  of  section  212.'" 


'ilowever.  analyses  performed  in  out 
Competitive  Carrier  Rulemaking  proceeding  of  the 
effects  of  our  fortwarancc  policy  lead  us  to  believe 
that  this  would  not  be  the  case.  See  Competitive 
Carrier  Rulemaking,  n.6.  fup.-v.  Second  Report  and 
Order,  paras.  12-15:  Fourth  Report  and  Order,  parus 
6.  38:  Fifth  Report  and  Order,  paras  ia  18.  23-24 

"See  CML  Satellite  Corporation.  51  FCC  2d  14. 
35.  n.33  (1975).  Further,  the  Bureau  has.  on  a  numbei 
of  occasions,  required  Section  212  authorizations  in 
applications  under  }  02.11  of  the  Rules  Hhere  at 
least  one  of  the  positions  sought  was  upon  a  parent 
or  holding  company  of  a  carrier.  See.  eg.. 
Applications  of  Dwyer.  E-I-D-38S.  released 
Febnjary  9. 1981:  Marous.  E-l-D-394.  released  Aph* 
8. 1982:  Schwartz.  E-I-D-39&  released  November 
la  1981:  Coeken.  E-l-D-407.  released  December  10. 
1981:  Levenlhal.  E-l-D-409.  released  April  8. 1982 
Knight.  E-l-D-411.  released  February  19. 1982: 
Casey.  E-l-0-419.  released  |une  17.  1982:  deWindt 
e-l-I>-42a  released  September  9.  1982.  recon. 
granted  November  la  1982:  Evans.  F,-l-D-425. 
released  December  1.  1982:  Telling.  E-l-D-43e. 
released  May  18. 1983.  The  rationale  behind  this 
position  was  more  fully  set  forth  in  a  Bureau  letter 


We  therefore  propose  to  add  subsection 
(d)  to  §  62.2  of  the  Rules  to  make  it  clear 
that  section  212  applies  to  individuals 
where  positions  are  sought  with  parent 
or  holding  companies  of  carriers  subject 
to  the  Act. 

B.  Carrier  Partnerships.  The  formation 
of  carrier  partnerships  appears  to  have 
proliferated  in  part  as  a  result  of 
situations  in  which  competing 
applicants  join  together  by  agreeing  to 
provide  service  in  a  given  area  through  a 
commonly  owned  and  managed  entity. 
The  Bureau  has,  in  past  rulings,  treated 
partnerships  as  covered  by  section  212." 
Any  other  interpretation  would  permit 
section  212  to  be  circumvented  by  the 
simple  practice  of  organizing  carriers  in 
a  non-corporate  form.  Further,  it  is  clear 
from  the  broad  definition  of  "officer"  as 
set  forth  in  47  CFR  62.2(a)  that  the 
requirement  for  section  212 
authorization  stems  from  the  duties,  and 
not  the  title,  of  the  office.  Since  sections 
153(h|  and  (i)  of  the  Act,  47  CFR  153(h) 


dated  June  3a  1981  in  the  Application  of  Marous.  F.- 
I-U-OM.  in  which  it  was  explained  that  any  other 
interpretation  would  allow  the  purpose  or  section 
212  to  tie  defeated.  The  Bureau  relied  in  part  on  an 
ICC  derision  applying  section  20a(12)  of  the  ICC 
Act.  now  49  U.S.C.  11322.  upon  which  section  212 
was  modelled,  to  positions  upon  parent  companies. 
{.Application  of  James  Boyd.  333  ICC  815  (1968)).  In 
Boyd,  it  was  explained  that  the  purpose  of  the 
statute  requiring  authorization  prior  to  assuming 
dual  positions  with  carriers  was  to  protect  public 
and  private  interests,  by  preventing  the  possible 
operation  of  one  carrier  for  the  benefit  of  another. 
The  ICC  concluded  that  whether  the  management  of 
earners  is  direct  or  indirect  was  immaterial:  "It  is 
not  the  form  or  manner  in  which  such  management 
or  influence  is  exercised,  but  the  fact  of  such 
management  or  influence  that  was  sought  to  be 
regulated.   333  ICC  at  817.  See  also  G.T.E.-Telenet 
Merger.  70  FCC  2d  2249  (1979).  neon.  72  FCC  2d  91 
(1979).  in  which  the  Commission  Interpreted  section 
214  of  the  Act  as  applying  to  the  non-carrier  parent 
company  of  a  common  carrier  subject  to  the  Act.  on 
the  basis  that  to  do  otherwise  would  allow  a 
company  to  insulate  itself  from  FCC  jurisdiction 
•imply  by  the  particular  form  of  ownership  utilized. 

"5ec  lanuary  21. 1979  letter  ruling  in  File  l-I>- 
370-2  and  January  29. 1979  letter  ruling  in  File  No.  I- 
tV-371-2.  Applicants  have  recently  sought 
autho.-izations  to  sit  on  partnership  committees 
which  operate  cellular  radio  licensees.  See.  e.g. 
Request  for  Declaratory  Ruling,  n.7.  supra: 
Applications  of  Wayne  N.  Schelle.  E-l-D-457; 
Martin  Cohen.  E-l-D-460:  and  Peter  T.  Lewis.  E-l- 
0-481.  orders  in  these  applications  released 
September  21. 1984.  In  the  case  of  cellular 
partnership  management  committees,  which  were 
the  subjects  of  the  latter  three  proceedings,  the 
Bureau  reasoned  that  section  212  authorization  was 
required  t>ecause  the  committees  constituted  a  type 
of  non-carrier  parent  company  subject  to  section  212 
and  further  that  section  212  applies  specirically  to 
carrier  partnerships.  We  note  that  until  the  Bureau 
Orders  in  E-I-D-4S7.  460  and  461.  it  was  apparently 
unclear  to  potential  applicants  as  to  whether 
persons  wishing  to  sit  on  cellular  partnership 
management  committees  were  obligated  to  file  for 
section  212  authorizations.  Because  of  this 
confusion,  we  wish  to  make  clear  that  a  failure  to 
nie  in  the  past  based  on  these  circumstances  wiM 
not  l>e  interpreted  as  reflecting  on  the  licensee's 
quBlifications  under  the  Act. 
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and  (i).  already  define  "ctirrier"  to 
include  entities  such  as  partnerships,  we 
need  not  amend  Part  62  ir  this  regard, 
but  we  seek  comment  on  whether  and 
how  our  treatment  of  pailnerships  might 
be  modified.  i 

C.  Connecting  Carriers.  A  question 
has  also  been  raised  as  tu  whether 
nersons  must  file  for  positions  upon 
connecting  carriers  pursuant  to  section 
212.  See  Request  for  Advisory  Opinion 
filed  by  Metromedia.  Inc.  and  Yankee 
Telecom.  Inc.,  n.7.  supra.  Applicants 
have  contended  that  they  need  not  file 
for  positions  upon  connecting  carriers 
since,  under  section  2(b)(2]  of  the  Act,  47 
IJ.S.C.  152(b)(2).  these  carriers  are 
subject  only  to  sees.  201-205.  and  thus 
are  exempt  from  coverage  under  section 
212.  The  Bureau  has  recently  interpreted 
section  212  authorization  to  be  required 
at  any  time  an  applicant  seeks  to  hold  a 
position  on  more  than  one  carrier 
subject  lu  the  Act.  including  carriers 
defined  in  47  U.S.C.  152(b)(2).  (See.  e.g. 
Application  of  Bernard  j.  Cravath,  E-I- 
D-462,  released  September  21, 1984.) 
Section  212  makes  it  unlawful  "for  any 
person  to  hold  the  position  of  officer  or 
director  of  more  than  one  carrier  subject 
to  the  Act... "  without  authorization 
(emphasis  added).  It  is  not  limited  by  its 
language  to  carriers  subject  only  to  full 
Title  II  regulation.  Further,  there  are  no 
specific  statements  in  the  legislative 
history  of  section  2(b)(2)  to  exempt 
applicants  for  positions  as  officers  or 
directors  with  connecting  carriers  from 
the  filing  requirements  of  section  212 
Authorizations  under  seirtion  212  grfint 
permission  to  occupy  the  position  of 
officer  or  director.  The  statute  thus  acts 
upon  the  applicant  and  the  inlnilocking 
position  but  not  directly  upon  the  carrier 
itself,  and  therefore  does  not  enlarge  the 
liability  of  the  connecting  carrier  under 
the  Act.  To  this  exte'it,  section  212 
differs  from  other  Title  II  provisions. 
Thus  the  arguments  raised  in  recent 
applications  that  the  liability  of 
connecting  carriers  is  limited,  undei 
section  2(b)(2)  of  the  Act.  to  section  201 
through  section  205  do  not  correlate  to 
section  212.  Just  as  for  our  treatment  or 
requests  for  positions  upon  other  entities 
whose  status  was  heretofore  unclear,  we 
request  comments  on  our  proposed 
treatment  of  interlocking  positions  on 
connecting  carriers.'- 

9.  Reducing  informatiotial 
requirements  under  §62.11.  As  to 
positions  upon  carriers  which  will 


'-Of  >:ourse.  in  acoordaiice  with  our  propo&dls 
hnrpin.  the  stiilus  of  such  nntitiel  as  parent  or 
holding  company,  partnership,  or  connecting  carrier 
would  not  (rigger  filing  requiiements  where  Ihe 
curriers  involved  are  all  non-dominant:  rather, 
forbearance  would  apply 


remain  subject  to  filing  requirements,  we 
also  propose  to  amend  §  62.11  of  the 
Rules  in  order  to  eliminate  the  provision 
of  certain  information  which  is  now 
required  but  not  relied  upon.  Much  of 
the  information  now  required  by  Part  62 
will  not  be  necessary  under  Ihe 
proposed  scheme  or  forbearance,  since 
this  Commission  currently  has  access  to 
information  about  the  status  and 
services  of  dominant  carriers.  Sections 
62.11  (b)  and  (g)  require  a  detailed 
specification  of  all  carriers  and  other 
business  corporations  in  which  the 
applicant  holds  a  position  or  has  a 
financial  interest,  including  a 
description  of  the  business  conducted 
and  the  applicant's  interest.  Practical 
experience  has  shown  that  much  of  this 
information  has  not  been  of  decisional 
significance.  Therefore,  we  are 
considering  the  elimination  of  section 
62.11(g)  and  a  revision  of  (b).  m  which 
we  propose  to  continue  requiring  only 
that  an  applicant  disclose  all  positions 
held  or  sought  on  common  carriers,  and 
his  or  her  financial  interest  in  any 
common  carrier.  We  propose  to  delete 
present  §  62.11  (d),  (e)  and  (f).  We 
propose  to  recast  |  62.11(h)  as  new 
S  62.11(d)  and  to  remove  the  last 
sentence,  which  requests  justification  of 
actions  which  could  be  deemed 
unlawful  by  section  212  of  the  Act. 
Current  subsection  (i)  will  be  retained 
but.  rewritten  as  new  §  62.11(c),  will 
stress  the  importance  of  detailed 
explanations  of  the  reasons  why  public 
or  privcite  interests  will  not  be  harmed 
by  gi  jnt  of  the  requested  interlock, 
especially  in  light  of  the  specific  public 
and  private  interest  factors  set  forth  in 
par:igr<^ph  2,  supra.  Subsection  (j)  would 
be  deleted. 

10.  Deletion  of§  62.22.  Section  62.22 
provides  that  "when  application  has 
been  made  by  any  person,  a  subsequent 
application  by  him  need  not  repeat 
every  statement  contained  in  the 
previous  application  but  may 
incorporate  the  same  by  appropriate 
reference."  We  propose  to  delete  this 
section,  and  to  require  the  applicant  to 
submit  all  requested  information  in  the 
current  application  or  to  attach  all 
relevant  information  from  prior 
applications  to  the  current  one.  This  will 
expedite  processing  of  the  few 
remaining  applications  filed  under  Part 
62.  Information  provided  must  be 
current  in  order  to  be  relevant  and  of 
assistance.  Therefore,  we  believe  it 
would  be  beneficial  to  require  that  each 
application  be  complete  in  itself.  This 
requirement  is  not  burdensome, 
especially  in  light  of  the  extreme 
reduction  in  required  information  which 
is  proposed  in  this  Notice.  Further, 
deletion  of  §  62.22  will  ultimately  benefit 


applicants  by  permitting  the  stafl'  to 
resolve  applications  more  quickly  than 
would  otherwise  be  possible  if  the  staff 
must  look  beyond  the  pending 
application. 

11.  Minor  amendments  to  Part  62.  The 
remaining  amendments  are  minor  in 
nature.  Certain  sections  have  been 
renumbered  in  order  to  improve  the 
logical  sequence  of  the  rules  in  Part  62. 
In  addition,  some  non-substantive 
changes  have  been  made  in  the  wording 
of  certain  sections. 

ill.  Regulatory  Flexibility  Act  Initial 
Analysis 

12.  Reason  for  Action.  The 
Commission  is  initiating  this  rulemaking 
proceeding  because  of  the  need  to 
eliminate  unnecessary  rules  and 
regulations  and  to  improve  application 
procedures  with  respect  to  Part  62  of  the 
Commission's  Rules. 

13.  The  elective.  The  objective  of 
this  notice  of  proposed  rulemaking  is  to 
seek  public  comment  on  proposed 
amendments  to  Part  62  set  out  above. 
The  Commission  wishes  to  adopt 
amendments  to  Part  62  which  will 
eliminate  unnecessary  regulations  and 
streamUne  and  improve  application 
pro(;essing. 

14.  Legal  Basis.  Legal  action  as 
proposed  is  in  furtherance  of  Section  1 
of  the  Communications  Act  of  1334.  as 
amended,  which  requires  the 
Commission  to  ensure,  insofar  as 
possible,  a  rapid,  efficient  nationwide 
telecommunications  system. 

15.  Description,  potential  impact  and 
number  of  small  entities  affected.  The 
Commission  proposes  to  forbear  from 
applying  Part  62  regulations  to  both  non- 
dominant  carriers  and  cellular  carriers 
operating  in  different  geographic 
markets,  and  to  ri;duce  the  information 
required  in  ail  other  applications.  This 
will  benefit  small  entities  by  reducing 
the  regulatory  burden  to  which  small 
businesses  would  otherwise  be  subject. 

16.  Recording,  record  keeping  and 
other  compliance  requirements.  No 
additional  paperwork  will  be  required 
by  the  proposals  set  forth  in  this 
proceeding. 

17.  Federal  rules  which  overlap, 
duplicate  or  conflict  with  this  rule. 
None. 

18.  Any  significant  alternatives 
minimizing  impact  on  small  entities  and 
consistent  with  stated  objective.  The 
Commission's  alternative  would  be  to 
retain  unnecessary  rules  and  regulations 
and  to  not  take  steps  to  improve 
application  processing.  For  the  reasons 
indicated  above,  we  believe  these 
alternatives  are  inconsistent  with  the 
public  interest. 
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19.  Comments  are  Solicited.  Written 
commentB  are  requested  on  this  Initial 
Regulatory  Flexibility  Analysis.  These 
comments  must  be  Tiled  in  accordance 
with  the  same  filing  deadlines  set  for 
comments  on  the  other  issues  in  this 
notice  of  proposed  rulemaking,  but  they 
must  have  a  separate  and  distinct 
heading  designating  them  as  responses 
to  the  regulatory  flexibility  analysis.  The 
Secretary  shall  send  a  copy  of  the 
Notice  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
section  e03(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601.  et'seq.) 

TV.  Ordering  Clauses 

20.  For  purposes  of  this  non-restricted 
notice  and  comment  rulemaking 
proceeding,  members  of  the  public  are 
advised  that  ex  parte  contacts  are 
permitted  from  the  time  the  Commission 
adopts  a  notice  of  proposed  rulemaking 
until  the  time  a  public  notice  is  issued 
slating  that  substantive  disposition  of 
the  matter  is  to  be  considered  at  a 
forthcoming  meeting  or  until  a  final 
order  disposing  of  the  matter  is  adopted 
by  the  Commission,  whichever  is  earlier. 
In  general,  an  ex  parte  presentation  is 
any  written  or  oral  communication 
(other  than  formal  written  comment/ 
pleadings  and  formal  oral  arguments) 
between  a  person  outside  the 
Commission  and  a  Commissioner  or  a 
member  of  the  Commission's  staff  which 
addresses  the  merits  of  the  proceeding. 
Any  person  who  submits  a  written  ex 
parte  presentation  must  serve  a  copy  of 
that  presentation  on  the  Commission 
Secretary  for  inclusion  in  the  public 
files.  Any  person  who  makes  an  oral  ex 
parte  presentation  addressing  matters 
not  fully  covered  in  any  previously-filed 
written  comment  for  the  proceeding 
must  prepare  a  written  summary  of  that 
presentation.  On  the  day  of  the  oral 
presentation,  that  written  summary  must 
be  served  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file, 
with  a  copy  to  the  Commission  official 
receiving  the  oral  presentation.  Each  ex 
parte  presentation  described  above 
must  state  on  its  face  that  the  Secretary 
has  been  served,  and  must  also  state  by 
docket  number  the  proceeding  to  which 
it  relates.  See  generally  \  1.1231  of  the 
Rules.  47  CFR  1.1231. 

21.  Accordingly,  it  is  ordered.  That 
pursuant  to  sees.  5. 1.  4(i).  212.  and  403 
of  the  Communications  Act  of  1934.  47    • 
use.  151.  154(i),  212.  and  403.  and 
section  553  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553.  there  is 
issued  a  notice  of  proposed  rulemaking. 

22.  It  is  further  ordered,  pursuant  to 

§  1.1415  of  the  Commission's  Rules,  that 
all  interested  persons  may  file 


comments  on  the  matters  discussed  in 
this  Notice  and  the  proposed  rule 
changes  contained  in  the  attached 
Appendix  by  February  8. 1985  and  reply 
comments  by  February  21.  1985.  All 
relevant  and  timely  comments  and  reply 
comments  will  be  considered  by  the 
Commission  before  final  action  is  taken 
with  respect  to  the  proposals  contained 
in  the  Appendix.  In  reaching  its 
decision,  the  Commission  may  take  into 
consideration  information  and  ideas  not 
contained  in  the  comments,  provided 
that  such  information  or  a  writing 
indicating  the  nature  and  source  of  such 
information  is  placed  in  the  public  file, 
and  provided  that  the  fact  of  the 
Commission's  reliance  on  such 
information  is  noted  in  the  Report  and 
Order. 

23.  It  is  further  ordered.  That  pursuant 
to  99  1-51  and  1.419  of  the  Rules,  an 
original  and  five  copies  of  all  comments, 
replies,  pleadings,  briefs  or  other 
documents  shall  be  filed  with  the 
Commission.  Copies  of  all  filings  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the 
Commission's  Public  Reference  Room  at 
its  headquarters  at  1919  M  Street.  NW. 
Washington.  D.C.  20554. 

24.  It  is  further  ordered.  That  the 
Chief,  Common  Carrier  Bureau,  is 
delegated  authority  to  require  the 
submission  of  additional  information, 
make  further  inquiries,  and  modify  the 
dates  and  procedures  if  necessary  to 
provide  for  a  fuller  record  and  more 
efficient  proceeding. 

25.  It  is  further  ordered.  That  the 
Petition  for  Declaratory  Ruling  filed  by 
M/A-COM.  Inc..  File  No.  ENF-84-37, 
and  the  Request  for  Advisory  Ruling, 
File  No.  FJMF-«5-5,  filed  by  Metromedia. 
Inc.  and  Yankee  Telecom  Inc.  are 
dismissed. 

26.  It  is  further  ordered.  That  the 
Secretary  shall  cause  this  Notice  of 
Proposed  Rulemaking  to  be  published  in 
the  Federal  Register. 

(Sees.  4.  212.  and  403.  48  stat..  as  amended 
1006. 1062:  47  use.  154.  403) 
Federal  Communications  Commission. 
Wiiliam  |.  Tricarico. 

Secretary. 

Appendix 

Part  62  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  62— APPLICATIONS  TO  HOLD 
INTERLOCKING  DIRECTORATES 

1.  Section  62.1  is  amended  by  the 
addition  of  the  following  paragraphs: 


S62.1 

(a)  Application  must  be  made  to  hold 
interlocking  positions  upon  more  than 
one  carrier  where  any  carrier  sought  to 
be  interlocked  has  not  oeen  found  to  be 
non-dominant  as  defined  in  9  81.12(e)  of 
the  Rules,  47  CFR  81.12(e).  except  for 
cellular  licensees  in  different  geographic 
markets. 

(b)  Persons  seeking  positions  as 
officers  or  directors  of  cellular  radio 
licensees  in  different  geographic 
markets  or  carriers  which  are  non- 
dominant  within  the  meaning  of 

9  61.12(e)  of  the  Rules.  47  CFR  81.12(e). 
are  authorized  to  serve  in  those 
capacities  without  making  application  to 
this  Commission,  except  that 
applications  shall  be  filed  for  positions 
upon  non-dominant  carriers  if  interlocks 
are  sought  between  such  carrier(s)  and 
any  dominant  carrier  defined  as  such 
under  9  61.12(c). 

2.  Section  62.2  is  amended  by  the 
addition  of  paragraph  (d).  as  follo«vs: 

§62.2    OeflnMkNw. 

•  •  «  •  ft 

(d)  "Carrier"  for  purposes  of  applying 
section  212  of  the  Communications  Act 
of  1934.  as  amended,  includes  the  parent 
company  or  holding  company  of  a 
common  carrier  subject  to  the 
Communications  Act. 


§62.3    (Rwnoved) 

3.  Section  62.3  is  removed. 

4.  Section  62.11  is  revised  to  read  as 
follows: 

Contents  of  Application 

§  62.1 1     Inf  onnatlon  required  hi  an 
application  for  autttortty  to  serve  as  an 
interlocking  director  of  carriers  wlilch  are 
not  "commonly  owned"  (see  S  S2.2(c)  for 
definition  of  "commonly  owned  carriers"). 

Each  application  shall  include  the 
following  information: 

(a)  The  full  name,  occupation,  and 
business  address  of  the  applicant. 

(b)  With  respect  to  each  carrier  of 
which  the  applicant  is  an  officer  or 
director  or  seeks  to  be  an  officer  or 
director,  indicate  the  applicant's 
position,  the  nature  of  the  appUcant's 
duties,  the  date  applicant  assumed  or 
will  assume  such  duties,  and  specify 
every  common  carrier  in  which 
applicant  has  a  financial  interest, 
together  with  a  description  thereof 

(c)  Provide  a  full  explanation  of  the 
reasons  why  grant  of  the  authority 
sought  will  not  adversely  affect  either 
public  or  private  interests.  In  this  regard, 
address  whether  grant  of  the  permission 
requested  will  result  in  the  potential  for 
anticompetitive  conduct  by  carriers 
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covered  by  the  request  or  by  carriers 
upon  which  applicant  already  acts  as 
officer  or  director,  diminution  in  the 
independence  of  each  carrier,  or  the 
possibility  of  conflicts  of  interests  on  the 
part  of  common  directors  or  officers  in 
violation  of  their  fiduciary  duties.  Set 
forth  any  steps  which  will  be  taken  by 
the  applicant  to  safeguard  against  such 
occurrences. 

(d)  State  whether  the  applicant  has.  as 
director  or  officer  of  any  carrier  subject 
to  the  Act,  received  for  his  own  benefit, 
directly  or  indirectly,  any  money  or 
thing  of  value  in  respect  of  negotiation, 
hypothecation,  or  sale  of  any  securities 
issued  or  to  be  issued  by  such  carriers, 
or  has  shared  in  any  of  the  proceeds 
thereof,  or  has  participated  in  the 
making  or  paying  of  any  dividends  of 
such  carrier  from  any  funds  properly 
included  in  capital  account. 

5.  The  heading  of  i  62.12  is  revised  to 
read  as  follows:  | 

§  62.12    Information  required  in  an 
application  for  authority  to  serve  as  an 
Interlocking  director  of  dominant  carrier*, 
as  set  forth  In  47  CFR  61.12(c),  whldi  are 
"commonly  owned",  as  defined  In  §  62.2(c) 
of  the  Rules,  47  CFR  62.2(c). 

§§  62.22  and  62.23    ( Removed  I 

6.  Sections  62.22  and  62.23  are 
removed.  j 

$62.24    [Redesignated  as  $62.22] 

7.  Section  62.24  is  redesignated  as 
S  62.22. 

$  62.25    [Redesignated  as  §  62.29 
Amended] 

8.  Section  62.25  is  redesignated  as 


Section  62.23  and  the  reference  therein 
to  §  62.26  is  amended  to  refer  to  S  62.24. 

9.  Section  62.26  is  redesignated  as 
$62.24  and  is  revised  to  read  as  follows: 

§  62.24     Cliange  In  status;  Commission  to 
be  informed. 

Should  any  change  occur  in  the 
situation  as  reported  under  this  part,  the 
applicant  shall  report  such  change  to  the 
Commission  within  30  days  after  such 
change  occurs. 

$62.21    [Redesignated  as  $  62.25] 

10.  Section  62.21  is  redesignated  as 
S  62.25. 

A  new  §  62.21  is  added  to  read: 

§  62.21     Signature. 

(a)  The  original  application  filed 
pursuant  to  §  62.11,  and  any  amendment 
or  change  in  status,  shall  be  signed  by 
the  individual  applicant. 

(b)  The  original  application  Hied 
pursuant  to  §62.12  should  be  signed  by 
the  applicant,  if  an  individual,  or  by  a 
duly  authorized  officer,  if  a  company  or 
corporation. 

12.  New  S  62.26  is  added  as  follows: 

$  62.26    Reporting  requirements. 

All  persons  holding  interlocking 
positions  on  more  than  one  carrier  shall 
report  to  the  Commission  within  1 
month  of  assumption  of  the  interlocking 
positions  and  annually  thereafter, 
including  the  title  of  the  position  or 
positions  held  for  each  carrier 
represented. 

(FR  Doc.  85-354  Filed  1-7-85;  8:45  am] 
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ThB  section  of  the   FEDERAL   REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicat>ie  to  tfie 
public.   Notices  p(  hearings  and 
investigations,  committee  meetings,  agency 
decisio<is  and  rulir>gs.  delegations  o< 
authonty.   Mirtg  of  petitiorts  and 
applications  arx)  agency  statements  o< 
organization  and  functKsns  are  examples 
of  documents  appeanng  m   this  section 


DEPARTMENT  OF  AGRICULTURE 

Office  of  th9  Secretary 

Special  Researcti  Grants  Program  for 
Fiscal  Year  1985;  Solicitation  of 
Applications 

Special  Research  Grants  Program 

Notice  is  hereby  given  that  under  the 
authority  of  section  2(c)(1)  of  the  Act  of 
August  4. 1965.  Pub.  L  89-106,  as 
Hmended  (7  U.S.C.  450i(c)(l)).  the 
Cooperative  State  Research  Service 
(CSRS)  of  the  U.S.  Department  of 
Agriculture  (USDA)  will  award  project 
grants  for  certain  areas  of  research. 
Fundamental  and  innovative 
approaches  will  be  sought  for  the 
resolution  of  program  problem  areas. 
The  total  amount  available  for  this 
program  during  the  Fiscal  Year  1985  is 
approximately  $6,259,235.  This 
solicitation  is  being  announced  to  allow 
adequate  time  for  potential  recipients  to 
prepare  and  submit  applications.  See 
Appendix  I  for  application  procedures. 
The  research  to  be  supported  is  in  the 
following  areas: 

Animal  tieaith  Research $r>.rH1.8a(i 

CSRS  Contact:  Dr.  Earl  Splitter: 
Telephone  (202)  447-5007 

Aquaculture  Research S497.43.'i 

CSRS  Contact:  Dr.  Howard  S.  Te;.iiiie: 

Telephone  (202)  447-38 
As  outlined  by  OMB  Circular  No.  A-89. 
the  official  program  number  and  title  for 
the  Special  Research  Grants  Program 
are:  10.200.  Grants  Agricultural 
Research,  Special  Research  Grants. 

In  accordance  with  7  CFR  Part  3015. 
Subpart  V.  this  program  is  excluded 
from  the  scope  of  Executive  Order 
12372.  which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

All  proposals  submitted  in  response  to 
this  Notice  will  be  evaluated  in 
competition  with  each  of  the  other 
proposals.  Grants  will  be  awarded  for 
research  proposals  selected  on  the  basis 


of  merit  by  CSRS,  utilizing 
recommendations  of  peer  panels,  within 
the  limitation  of  funds  appropriated  for 
Fiscal  Year  1985  (October  1, 1984 
through  September  30, 1985).  Projects 
may  be  up  to  5  years'  duration  unless  a 
shorter  duration  is  specified. 

Subject  Matter  Guidelines  for  Fiscal 
Year  1965 

A.  The  applicable  program  should  be 
indicated  in  Block  7  and  the  specific 
program  area  of  inquiry  should  be 
indicated  in  Block  8  of  Form  SAF/-8til 
provided  in  the  Research  Grant 
Application  Kit.  Select  one  program  area 
only.  The  final  determination  of  the 
program  area  will  be  made  by  the 
program  staff  and/or  the  appropriate 
peer  review  panel.  The  number  assigned 
to  the  specific  area  of  inquiry  must  also 
be  cited  (e.g.,  2.1.  2.2).  in  Block  8  of  Form 
S&E-661. 

B.  information  concerning  the 
selection  of  proposals  for  funding  is 
included  in  Appendix  II.  The 
appropriate  format  for  preparation  of 
the  proposal  is  described  in  Appendix 
III.  Appendix  IV  shows  the  scoring  form 
which  will  be  uiilized  by  peer  panel 
members  and  Appendix  IV-A  provides 
general  information  concerning  proposal 
evaluation  and  grant  administration. 
Detailed  descriptions  of  the  program 
areas  to  be  supported  follow. 

Program  Areas 

J.0    Animal  Health 

The  total  amount  expected  to  be 
available  for  this  area  during  Fiscal 
Year  1985  is  $5,761,800.  These  funds  will 
be  awarded  to  support  research  seeking 
solutions  to  health  problems  of  livestock 
and  poultry  and  major  aquaculture 
species.  No  more  than  $150,000  will  be 
awarded  for  the  support  of  any  one 
project  under  »he  program  area, 
regardless  of  the  amount  requested.  A 
proposal  will  not  be  evaluated  by  more 
than  one  peer  panel.  Investigators  who 
have  received  Special  Research  Grant 
awards  in  the  Animal  Health  area 
during  the  past  5  years  should  include  a 
brief  summary  of  progress  and  a  list  of 
publications  resulting  from  such  grants. 

The  overall  objective  of  this  research 
is  to  develop  and/or  refine  abiotic  and 
biotic  methodologies  for  suppression  of 
animal  losses  due  to  infectious  and 
noninfectious  diseases  and  internal  and 
external  parasites  of  livestock,  poultry, 
and  major  aquaculture  species. 
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Research  should  be  directed  toward: 
(1)  Basic  studies  to  clarify  infectious  and 
noninfectious  diseases  and  parasites  or 
their  interactive  effects  on  animal 
health:  and  (2)  development  of  practical 
implementabie  management  systems  for 
the  producer  to  prevent  or  alleviate 
these  causes  of  animal  losses.  Research 
may  include  clarification  of  complex  or 
unknown  etiologies  including 
nutritional,  gentic,  and  environmental 
interactions;  development  of  improved 
methods  of  detecting  disease  agents  or 
antibodies  in  animals,  animal  products, 
ti.ssues,  etc.:  clarification  of  disease 
pathogenesis:  detentiination  of  methods 
of  disease  transmission  including 
transmission  by  embryo  transfer, 
artificial  insemination  and  importation 
of  animal  products — such  studies  should 
mimic  as  closely  as  possible  the  normal 
conditions  of  collection,  preparation  and 
use  of  these  items:  development  of 
improved  methods  of  immunization 
against  disease  agents  that  will  provide 
solid  and  persistent  protection  without 
compromising  diagnosis:  development  of 
alternative  pest  eradication  methods  so 
as  to  limit  the  use  and  dependence  on 
biotoxic  substances — such  alternatives 
may  include  biologic  methods,  sterile 
male  techniques,  artificial  pheromones. 
etc.:  development  of  other  disease 
prevention,  control  and  eradication 
technology:  and  evaluation  of  the 
economics  of  disease  and  disease 
prevention  or  control. 

The  specific  areas  of  inquiry  in  which 
projects  will  be  funded  are  listed  below. 
The  areas  are  broken  down  into 
subcategories  which  will  be  funded  in 
the  approximate  percentages  listed.  In 
the  event  that  there  are  insufficient 
meritorious  proposals  recommended  by 
peer  panels  to  utilize  all  funds  in  each 
specific  area  of  inquiry  or  in  each 
subcategory,  the  balance  of  any  such 
funds  will  be  awarded  to  meritorious 
proposals  recommended  by  peer  panels 
under  the  other  subcategories  within  the 
specific  area  of  inquiry  or  the  other 
specific  areas  of  inquiry.  Utilizing  the 
recommendations  of  the  peer  panels,  the 
Administrator  of  CSRS  will  make  the 
final  determination  on  specific  grants  to 
be  awarded.  Only  proposals  dealing 
with  the  following  specific  areas  of 
inquiry  will  be  selected  for  funding: 
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;.;    Beef  Cattle 

(1)  Respiratory  diseases  complex 
(approximately  17  percent  of  available 
funds). 

(2)  Reproductive  diseases,  especially 
brucellosis,  including  but  not  limited  to, 
anestrus,  leptospirosis  and  vibriosis 
(approximately  12  percun;  of  available 
funds). 

(3)  Enteric  diseases,  including  but  not 
limited  to  Johne's  Disease 
(approximately  8  percent  of  available 
funds). 

(4)  Parasites  (internal  and  external), 
including  but  not  limited  to 
anaplasmosis,  ticks,  flukes,  nematodes, 
and  interactive  effects  of  internal  and 
external  parasites:  metabolic  diseases, 
especially  bloat,  grass  tetany,  and 
mineral  imbalance  (approximately  4 
percent  of  available  funds). 

1.2  Dairy  Cattle 

(1)  Mastitis  (approximately  6  percent 
of  available  funds). 

(2)  Reproductive  diseases,  including 
but  not  limited  to,  brucdlosis  and 
nondetected  estrus  (approximately  5 
percent  of  available  funds). 

(3)  Respiratory  diseases 
(approximately  3  percent  of  available 
funds). 

(4)  Digestive  and  enteric  diseases, 
including  but  not  limited  to  Johne's 
Disease  (approximately  2  percent  of 
available  funds). 

(5)  Johne's  Disease  (approximately  2 
percent  of  available  funf 

1.3  Swine. 

(1)  Enteric  diseases.  Viral  enteritis, 
coccidiosis,  salmonellosis,  Clostridium, 
dysentery,  and  proliferative  enteritis 
(approximately  5  percent  of  available 
funds). 

(2)  Respiratory  disease.  Hemophilus 
pleuropneumonia,  mycoplasma 
pneumonia,  atrophic  rhinitis,  influenza, 
pseudorabies,  Hemophilus  parasuis  and 
Pasteurella  mulfocida  (approximately  5 
percent  of  available  funds). 

(3)  Reproductive  diseases.  Parvovirus. 
Mastitis-metritis-agalactia,  leptospirosis. 
streptococcus,  and  pseudorabies 
(approximately  4  percent  of  available 
funds). 

(4)  Other  swine  diseases.  Trichinosis, 
eperythrozoonosis,  parasites, 
mycotoxicosis,  and  lameness 
(approximately  4  percent  of  available 
funds). 


ids). 


1.4    Poultry 

(1)  Respiratory  diseases 
(approximately  6  percent  of  available 
funds). 

(2)  Metabolic  and  immunologic 
diseases  (approximately  4  percent  of 
available  funds). 


(3)  Enteric  disorders  (approximately  3 
percent  of  available  funds). 

1.5  Sheep  and  Goats 

(1)  Bluetongue,  foot  rot,  chlamydial 
polyarthritis,  gastrointestinal  parasites, 
caseous  lymphadenitis,  pneumonia, 
mastitis,  bacterial  scours,  ram 
epididymitis  and  predator  control 
(approximately  5  percent  of  available 
funds). 

1.6  Horses 

(1)  Especially  respiratory  diseases, 
including  but  not  limited  to,  enteric 
diseases,  reproductive  diseases,  and 
musculoskeletal  diseases  (especially 
laminitis  and  lameness)  (approximately 
3  percent  of  available  funds). 

1.7  Aquaculture 

(1)  Infectious  diseases  and  parasites 
(approximately  2  percent  of  available 
funds). 

2.0    Aquaculture  Research 

The  total  amount  expected  to  be 
available  for  this  area  during  flscal  year 
1985  is  $497,435.  No  more  than  $80,000 
will  be  awarded  for  support  of  any  one 
project  under  this  program  area, 
regardless  of  the  amount  requested.  The 
objective  of  this  research  is  to  provide 
and  improve  upon  the  scientific  and 
technical  base  needed  by  the 
aquaculture  industry. 

Increased  production  of  commercially 
important  species  such  as  catflsh,  trout, 
bait  minnows,  crawfish  and  freshwater 
shrimp  will  be  included.  Proposals 
focused  on  aquaculture  production  in 
the  following  specific  areas  of  inquiry 
will  be  considered: 

2.1  Improved  production  efficiency 
in  diet  formulation,  reproduction  and 
breeding,  and  disease  and  parasite 
control. 

2.2  Improved  water  quality  for 
production  and  factors  affecting  the 
quality  of  water  discharges. 

It  has  been  determined  that,  because 
of  the  need  to  implement  this  program 
so  that  research  relating  to  animal 
health  and  aquaculture  problems 
affecting  production  can  be  initiated  in 
the  spring  of  1985,  compliance  with  the 
Notice  and  public  procedure  provisions 
of  5  U.S.C.  553  is  impracticable  and 
contrary  to  the  public  interest.  Further, 
this  action  has  been  reviewed  under 
Executive  Order  12291  and  it  has  been 
determined  that  this  is  not  a  major  rule. 
Although  this  Notice  establishes  the 
procedures  and  criteria  under  which  the 
recipients  of  Speoial  Research  grants  in 
fiscal  year  1985  will  be  selected,  and  the 
terms  and  conditions  under  which  such 
grants  will  be  administered,  it  does  not 
involve  a  substantial  or  major  impact  on 


the  Nation's  economy  or  large  numbers 
of  individuals  or  businesses.  There  will 
be  no  major  increase  in  cost  of  prices  for 
consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions. 

Done  at  Washington,  D.C.,  this  2nd  day  of 
January  1985. 

Orville  C.  Bentley, 

Assistant  Secretary  for  Science  and 
Education. 

Appendix  I — Application  Procedures 

1.  Eligible  Institutions 

Grants  under  section  2(c)(1)  of  Pub.  L 
89-106,  as  amended,  may  be  made  to 
land-grant  colleges  and  universities, 
research  foundations  established  by 
land-grant  colleges  and  universities. 
State  agricultural  experiment  stations, 
and  to  all  colleges  and  universities 
having  a  demonstrable  capacity  in  food 
and  agricultural  research. 

Section  1404  of  Pub.  L.  95-113,  as 
amended  (7  U.S.C.  3103)  defmes 
"college"  and  "university"  as  an 
educational  institution  in  any  State 
which:  (A)  Admits  as  regular  students 
only  persons  having  a  certificate  of 
graduation  from  a  school  providing 
secondary  education,  or  the  recognized 
equivalent  of  such  a  certificate,  (B)  is 
legally  authorized  within  such  State  to 
provide  a  program  of  education  beyond 
secondary  education,  (C)  provides  an 
educational  program  for  which  a 
bachelor's  degree  or  any  other  higher 
degree  is  awarded,  (D)  is  a  public  or 
other  nonprofit  institution,  and  (E)  is 
accredited  by  a  nationally  recognized 
accrediting  agency  or  association. 

Foreign  universities  or  colleges  are 
not  eligible  to  receive  grants  under  this 
program. 

2.  Proposal  Submission 

A.  Before  submission,  write  or  call  the 
Grants  Administrative  Management 
office  for  a  copy(ies)  of  the  Research 
Grant  Application  Kit. 

Proposals  should  be  submitted  to  the 
Grants  Administrative  Management 
(GAM)  office  at  the  address  shown 
below.  Your  submission  should  include 
an  original  and  9  copies  of  the  proposal 
and  Form  S&E-66  Grant  Application, 
which  is  included  in  the  Research  Grant 
Application  Kit.  The  Form  S&E-661 
submitted  with  the  original  proposal 
should  have  original  signatures  of  the 
principal  investigator(s)  and  the 
authorized  organizational 
representative.  CSRS  must  have  original 
signatures  on  file  for  each  application.  A 
principal  investigator  whose  signature 
does  not  appear  on  the  Grant 
Application  will  not  be  listed  as  a 
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principal  investigator  in  the  event  of  an 
award. 

Grants  AdminislrHtive  Management. 
Office  of  Grants  and  Program 
Systems.  U.S.  Department  of 
Agriculture.  West  Auditors  Building. 
Room  010. 15th  and  Independence 
Ave..  SW..  Washington.  DC  20251 
Telephone:  (202)  475-5(W9. 
All  copies  of  the  proposal  should  be 
mailed  in  one  package,  if  at  all  possible. 
Due  to  the  volume  of  proposals  received, 
proposals  submitted  in  several  packages 
are  very  difficult  to  identify.  If  copies  of 
the  proposal  are  mailed  in  more  than 
one  package,  the  number  of  packages 
should  be  marked  on  the  outside  of 
each.  It  is  important  that  all  packages  he 
mailed  at  the  same  time.  The 
acknowledgment  of  receipt  of  the 
proposal  will  contain  a  proposal  number 
and  title.  Later  inquiries,  addenda,  etc 
should  include  this  information. 
However,  every  effort  should  be  made 
to  ensure  that  the  proposal  cont^iins  all 
pertinent  information  when  initially 
submitted.  Prior  to  mailing  compare 
your  proposal  with  the  "Application 
Requirements"  checklist  coniMined  on 
page  6  of  the  Research  Grant 
Application  Kit  and  the  formal  cited  m 
Appendix  HI  of  this  announcement. 

B.  Tc  be  considered  for  award, 
proposals  must  be  prepared  in  the 
format  prescribed  in  Appendix  III  and 
must  be  received  in  the  Grants 
Administrative  Management  office  by 
the  close  of  business  on  the  date 
specified  for  each  program  area  as 
shown  below: 

Animal  Health  Research — deadline  ts 

March  15. 1985 
Aquaculture  Research — deadline  is 

March  29. 1985 

Proposals  should  not  exceed  10  pages 
(single  spaced)  excluding  the  literature 
citation,  vitae  appendices  and  required 
forms  from  the  Research  Gram 
Application  Kit. 

When  proposals  exceed  lU  pciges  m 
total,  only  the  first  10  pages,  excluding 
the  pages  referenced  in  the  above 
paragraph,  will  be  evaluated.  (Please 
print  on  one  side  only;  it  is  difficult  to 
review  material  that  is  printed  back  to 
back.  Also,  please  staple  proposals 
securely;  but  DO  NOT  BIND— the  clips 
come  off  unstapled  prtiposals  and 
bindings  must  be  removed  to  facilitate 
processing.) 

C.  Research  Involving  Special 
Considerations.  A  number  of  situations 
frequently  encountered  in  the  conduct  of 
research  require  special  information  and 
supporting  documentation  before 
funding  can  be  approved  for  the  project. 
If  special  information  or  supporting 
documentation  is  Involved,  the  proposal 


should  so  indicate.  Since  some  types  of 
research  targeted  for  CSRS  support  have 
a  high  probability  of  involving  either 
recombinant  deoxyribonucleic  acid 
(DNA)  or  human  subjects,  special 
instructions  follow: 

Recombinant  DNA.  Proposing 
principal  investigators  and  endorsing 
authorized  organizational 
representatives  must  comply  with  the 
guidelines  of  the  National  Institutes  of 
Health  (see  NIH  "Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules"  (48  24556-24581)  and 
subsequent  revisions). 

Human  Subjects.  Safeguarding  the 
rights  and  welfore  of  human  subjects 
used  in  research  supported  by  CSRS 
grants  is  the  responsibility  of  the 
performing  organization.  The  informed 
consent  of  the  human  subject  is  a  vital 
clement  in  this  process.  Guidance  is 
contained  in  Pub.  L  93-348.  as 
implemented  by  Part  46.  Subtitle  A  of 
Title  45  of  the  Code  of  Federal 
Regulations,  as  amended  (45  CFR  Part 
46). 

If  a  grant  is  recommended  for  award 
and  the  project  involves  human  subjects 
at  risk,  the  grantee  must  furnish  CSRS 
%vith  a  statement  that  the  research  plan 
has  been  reviewed  and  approved  by  the 
appropriate  Institutional  Review  Board 
at  the  grantee  organization  and  that  the 
grantee  is  in  compliance  with 
Department  of  Health  and  Human 
Ser\  ices  (DHHS)  policies,  as  amended, 
regarding  the  use  of  human  subjects. 
Form  S&F.-84.  Protection  of  Human 
Subjects,  may  be  used  for  this  purpose. 

3.  Budget  and  Reporting  Requirements 

The  following  items  apply  only  to 
those  proposals  that  are  selected  for 
funding: 

A.  The  grant  will  be  awarded  on  the 
basis  of  all  financial  support,  from  any 
source,  that  is  shown  in  the  proposal 
budget  (Form  SAE-55).  While  cost 
sharing  is  encouraged,  it  is  not  required 
and  will  not  be  a  factor  in  the  selection 
process. 

B  Annual  financial  reports  (Standard 
Form  269)  will  be  required. 

C.  .\n  annual  progress  report  not  to 
exceed  2  pages  will  be  required  in 
addition  to  a  shorter  summary  for 
insertion  into  a  computerized  research 
information  service.  Annual  reports 
should  be  organized  around  the 
objectives  and  research  timetable  as 
specified  in  the  project  proposal. 

D.  Comprehensive  (performance  and 
financial)  final  reports  must  be 
submitted  within  90  calendar  days  after 
the  expiration  date  of  the  grant. 


Appendix  II — Selection  of  Proposals  for 
Funding 

A.  Selection  Criteria.  A  panel  of  peer 
scientists  for  each  specific  area  of 
inquiry  will  evaluate  the  proposals 
utilizing  selection  criteria  listed  in 
Appendices  IV  and  IV-A.  The  peer 
panel,  when  appropriate,  can 
recommend  a  reduced  level  of  funding 
for  a  proposal  or  that  the  research  be 
confined  to  certain  objectives  for 
proposals  under  review.  Utilizing  the 
recommendations  of  peer  panels,  CSRS 
will  select  the  most  meritorious 
proposals  to  be  funded  within  the 
limitation  of  funds  available  for  each 
program  area. 

B.  When  the  peer  panel  recommends 
that  the  amount  of  award  be  reduced 
below  the  amount  proposed  for  a  project 
or  where  the  panel  recommends  that 
only  research  dealing  with  selected 
objectives  be  funded,  these  changes  will 
be  discussed  with  the  submitting 
institution.  If  the  institution  elects  not  to 
make  these  changes  as  a  condition  of 
the  award,  the  proposal  will  be  dropped 
from  the  area  of  inquiry  and  another 
proposal  selected  from  those 
recommended  by  the  peer  panel  will  be 
funded.  A  copy  of  the  summary 
evaluation  made  by  the  peer  panel  will 
be  provided  for  each  unfunded  proposal. 

C.  Disposition  of  Proposals.  After  the 
grants  are  awarded,  the  CSRS  program 
manager  will  retain  one  copy  of 
unfunded  proposals  on  file  for  5  years. 
The  remaining  copies  will  be  destroyed. 
Confidential  business  information  in 
applications  will  be  protected  to  the 
extent  allowable  by  law  from  disclosure 
under  the  Freedom  of  Information  Act, 
Pub.  L.  93-502  (5  U.S.C.  552).  as 
implemented  by  USDA  under  7  CFR  Part 
1.  as  amended. 

D.  Grant  Award.  The  applicant's 
submitting  proposals  judged  most 
meritorious  under  the  criteria  in 
Appendix  IV  will  be  awarded  grants  for 
periods  not  to  exceed  five  years,  within 
the  limitations  of  available  funds. 

Appendix  111 — Formal  for  Research 
Proposal 

The  Research  Grant  Application  Kit 
includes  forms,  instructions,  and  other 
information  to  be  used  in  applying  for 
research  grants  which  will  be  awarded 
in  the  areas  described  earlier. 

Additional  information  and/or 
instructions  relating  to  the  format  and 
content  of  the  research  proposals  follow: 

t.  Grant  Application  (Form  S&E-661I. 
One  Grant  .Application  with  all  relevant 
original  signatures  must  be  included 
with  the  proposal.  All  other  copies  of  the 
proposal  should  also  contain  a  Grant 
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Application,  but  facsimile  or 
photocopied  signatures  will  be  accepted. 

2.  Tide  of  Project.  (The  title  should 
indicate  a  brief,  clear,  specific 
designation  of  the  subject  of  the 
research).  The  title  (80-character 
maximum)  will  be  used  for  the  USDA 
Current  Research  Information  System 
(CRIS),  for  information  to  Congress,  and 
for  press  releases.  Therefore,  it  should 
not  contain  highly  technical  words. 
Phrases  such  as  "Investigation  of  or 
"Research  on"  should  not  be  used. 

3.  Approval  Signatures  of  Appropriate 
Officials.  All  proposals  from  a 
university,  college,  or  institution  must  be 
signed  by  an  authorized  organizational 
official. 

4.  Objectives.  A  clear,  concise, 
complete,  and  logically  arranged 
statement(s)  of  the  specific  aims  of  the 
research. 

5.  Procedures.  A  statement  of  the 
essential  working  plans  and  methods  to 
be  used  in  attaining  each  of  the  stated 
objectives.  Procedures  should 
correspond  to  the  objectives  and  follow 
the  same  order.  Procedures  should 
include  items  such  as  the  sampling  plan, 
experimental  design,  and  analyses 
anticipated. 

6.  Justification.  This  should  describe: 
(1)  The  importance  of  the  problem  to  the 
needs  of  USDA  and  to  the  Nation,  being 
sure  to  include  estimates  of  the 
magnitude  of  the  problem;  (2)  the 
importance  of  starting  the  work  no%v; 
and  (3)  reasons  for  the  work  being 
performed  in  your  particular  institution. 

7.  Literature  Review.  A  summary  of 
pertinent  publications  with  emphasis  on 
their  relationship  to  the  research  should 
be  provided.  Cite  important  and  recent 
publications  from  other  institutions,  as 
well  as  from  your  own  institution. 
Citations  should  be  accurate  and 
complete  including  the  title  of  the 
article.  Literature  citations  should  be 
appended  to  the  proposal  and  are  not 
included  in  the  10-page  limit. 

8.  Current  Research.  Describe  the 
relevancy  of  the  proposed  research  to 
ongoing  and  as  yet  unpublished  research 
at  your  own  and  at  other  institutions. 
Show  other  grants  or  svpport  in  this  and 
related  areas. 

9.  Facilities  and  Equipment.  The 
location  of  the  work  and  the  needed  and 
available  facilities  and  equipment 
should  be  clearly  indicated.  This  section 
may  be  combined  with  Section  5, 
Procedures,  but  the  combination  must 
clearly  show  needed  and  available 
facilities  and  equipment. 

10.  Research  Timetable.  Show  all 
important  research  phases  as  a  function 
of  time,  year  by  year. 

11.  Personnel  Support  Identify  clearly 
all  personnel  who  will  be  involved  in  the 


research.  For  each  scientist  involved, 
include:  (1)  An  estimate  of  the  time 
commitments  necessary;  and  (2)  vitae  of 
the  principal  investigator,  senior 
associates,  and  other  professional 
personnel  to  assist  reviewers  in 
evaluating  the  competence  and 
experience  of  the  project  staff.  This 
section  should  include  curricula  vitae  for 
all  key  persons  who  will  work  on  the 
project,  whether  or  not  Federal  funds 
are  sought  for  their  support.  The  vitae 
also  can  be  provided  as  an  appendix 
and  will  not  be  included  in  the  10-page 
limit.  The  vitae  are  to  be  no  more  than  2 
pages  each  in  length  excluding 
publication  listings.  Provide  for  each 
person  a  chronological  listing  of  the 
most  recent  representative  publications 
during  the  preceding  5  years,  including 
those  in  press.  List  the  authors  in  the 
same  order  as  they  appear  on  the  paper, 
along  with  the  full  title,  and  the 
complete  reference  as  they  usually 
appear  in  journals. 

12.  Budget  Instructions  for  completion 
of  the  Proposal  Budget  (Form  S&E  55) 
are  contained  in  the  Research  Grant 
Application  Kit.  It  is  suggested  that  your 
total  budget  request  not  exceed  the 
maximum  amount  specified  for  the 
program  area  under  which  you  are 
applying. 

13.  Additions  to  Project  Description  (if 
any).  Each  project  description  is 
expected  by  the  members  of  review 
conunittees  and  the  program  staff  to  be 
complete  in  itself.  Distribution  of 
additional  materials,  other  than  for  the 
record,  will  be  limited  to  the  principal 
reviewers.  In  those  instances  in  which 
the  submission  of  additional  material  is 
necessary  (e.g.,  photographs  which  do 
not  reproduce  well,  and  reprints  or  other 
especially  pertinent  material  which  are 
not  suitable  for  inclusion  in  the 
proposal),  8  copies  or  sets,  identified  by 
title  of  the  research  project  and  name  of 
the  principal  investigator(s)  should 
accompany  the  proposal. 

Appendix  IV-A — Evaluation  of 
Proposals 

The  peer  panel,  subject  to  final 
determination  by  the  Administrator  of 
CSRS,  will  determine  whether  a 
proposal  falls  within  the  guidelines.  If 
the  proposal  does  not  meet  the 
guidelines,  the  proposal  will  be 
eliminated  from  competition  and 
returned  to  the  institution  submitting  the 
proposal. 

Proposals  from  ineligible  institutions 
and/or  proposals  not  received  by  the 
deadline  cited  in  Appendix  I  will  be 
considered  outside  the  guidelines  and 
will  be  retiutied  without  review. 

Proposals  satisfactorily  meeting  the 
guidelines  will  be  evaluated  and  scored 


by  the  peer  panel  for  each  criterion 
utilizing  a  scale  of  1  to  10.  A  score  of  one 
is  low  for  the  selection  criterion.  A  score 
of  10  is  high  for  the  selection  criterion.  A 
weighting  factor  is  used  for  each 
criterion. 

Grant  Administration  and  Allowable 
Costs 

The  grants  awarded  will  be 
administered  in  accordance  with  the 
USDA  Uniform  Federal  Assistance 
Regulations  (7  CFR  Part  3015),  and 
applicable  OMB  Circulars. 

The  determination  of  allowable  costs 
for  grants  awarded  under  these 
programs  shall  be  made  in  accordance 
with  the  following  applicable  Federal 
Cost  Principles  in  effect  on  the  effective 
date  of  the  Agreement* 

Educational  Institutions — OMB  Circular 
No.  A-21 

Information  collection  requirements 
contained  in  this  document  have  been 
approved  under  OMB  Document  No. 
0525-0001. 

Appendix  IV — ^Peer  Panel  Scoring  Form 

Proposal  Identification  No.  

Institution  and  Project  Title 


I.  Basic  Requirement:  Proposal  falls 
within  guidelines?  —  yes  —  no.  If  no, 
explain  why  proposal  does  not  meet 
guidelines  under  comment  section  of 
this  form. 

II.  Selection  Criteria: 


Score 
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I  COOf  34IO-2t-M 


DEPARTMENT  OF  COMMERCE 

Intematlonai  Trade  Administration 
I A-412-01S  snd  A-SSa-OM) 

Antidufnping;  Mercttandlse  Entered 
Under  TSUSA  Itema  B32, 833. 0834; 
Waiver  of  Dutlea:  Hearing 

AOCNCV:  International  Trade 

Administration.  Import  adminititration. 

Commerce. 

ACTION:  Notice  of  Hearing. 


;  This  is  to  advise  the  public 
that  the  International  Trade 
Administration  will  hold  a  hearing 
regarding  the  waiver  of  antidumping 
duties  or  countervailing  duties  relative 
to  merchandise  entered  under  TSUSA 
items  832.  833.  or  834.  Interested  persons 
are  invited  to  present  written  and  oral 
views  regarding  any  issue  that  relates  to 
this  matter. 

VMCIIVI  DATE  January  S.  1985. 
Pom  fuhtncn  mfoimiatkmi  contact. 

Mary  S.  Clapp.  Office  of  Investigations. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  NW..  Washington. 
D.C.  20230;  (202)  377-5496. 
SUPPLEMENTARY  INFONMATION:  The 
International  Trade  .Administration  is 
holding  a  public  hearing  to  solicit  views 
on  the  issue  of  the  waiver  of 
antidumping  duties  or  countervailing 
duties  relative  to  merchandise  entered 
under  TSUSA  items  832.  833.  or  834.  The 
hearing  is  being  held  to  resolve  whether 
the  Department  should  extend  to 
TSUSA  items  833  and  834  the  United 
States  Government's  practice  of 
permitting  waiver  of  antidumping  and 
countervailing  duties  under  TSUSA  item 
832.  or  discontinue  its  practice  and  begin 
assessing  such  duties  pufcuant  to 
antidumping  and  countervailing  duty 
orders,  notwithstanding  the  duty  waiver 
provisions  of  TSUSA  items  832.  833.  and 
834.  Proponents  of  discontinuance  argue 
that  the  Department,  obligated  to 
enforce  vigorously  the  unfair  trade  laws, 
must  recognize  the  serious  implications 
for  the  domestic  industry  of  waiver  of 
such  duties.  They  also  assert  that  the 
practice  has  no  legal  basis,  as  the  laws 
do  not  provide  for  any  any  exemptions 
from  antidumping  or  countervailing 
duties.  Proponents  of  continuation  and 
extension  of  the  practice  to  TSUSA  item 
833  contend  that  the  duty  exemption  for 
TSUSA  items  832  and  833  in  the  Tariff 


Schedules  is  superior  to  other  duty-free 
provisions,  such  that  antidumping  and 
countervailing  duties  do  not  apply,  or 
that  the  pactice  has  assumed  the  force 
of  law  through  time  and  reliance  by 
parties.  The  issue  arose  in  the  context  of 
the  Department's  antidumping 
investigations  of  titanium  sponge  from 
Japan  and  the  United  Kingdom.  In  its 
final  determinations  of  sales  at  less  than 
fair  value,  the  Department  excluded 
specific  sales  under  TSUSA  item  833. 
imports  by  the  General  Services 
Administration  for  the  National  Defense 
Stockpile  49  FTl  38684  and  38687  (Oct.  1. 
1984).  The  Department  issued  an 
antidumping  duty  order  on  titanium 
sponge  from  japan,  continuing 
suspension  of  liquidation  and  the  cash 
deposit  requirement  on  all  other  entries 
pending  completion  of  the  first 
administrative  review.  49  Fit  47053  (Nov 
30. 1984).  As  indicated  in  the 
Departments  final  antidumping 
determination  notices,  we  will  be 
publishing  the  results  of  our  review  of 
this  issue  within  six  months  of  the  date 
of  the  final  determination  notices. 

The  hearing  will  be  held  at  10  a.m.  on 
February  8. 1985.  in  Room  4830  at  the 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW.. 
Washington.  D.C.  20230.  Persons  who 
wish  to  participate  in  the  hearing  must 
submit  a  request  to  the  Deputy  Assistant 
Secretary  for  Import  Administration. 
Room  B099.  at  the  above  address  within 
10  days  of  this  notice's  publication. 
Requests  should  contain:  (1)  The 
person's  name,  address,  and  telephone 
number.  (2)  the  number  of  participants: 
(3)  the  reasons  for  attending:  and  (4)  a 
list  of  the  issues  to  be  discussed.  In 
addition,  participants  must  file 
prehearing  briefs  in  accordance  with  19 
CPU  353.46  and  19  CFR  355.34  in  at  least 
10  copies  by  January  25. 1985. 

Oral  presentations  will  be  limited  to 
issues  raised  in  the  briefs.  Those 
wishing  to  appear  will  be  notified  of 
their  time  allocations  for  their 
presentations. 
Alan  F.  HoinMr. 

Deputy  Assistant  Secretary.  Import 
Administration. 

(FR  Doc.  85-515  Filed  1-7-85:  8:45  am| 
MJJNQCOOE  M10-0S-M 


Applications  for  Duty-Free  Entry  of 
Scientific  instrumenta; 
Microelectronics  Center  of  North 
Carolina  at  al. 

Pursuant  to  section  6(c]  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897: 15  CFR  Part  301). 
we  invite  comments  on  the  question  of 


whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  bein^ 
manufactured  in  the  United  States. 

Comments  must  comply  with 
9  301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce.  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  1523.  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue.  NW..  Washington.  D.C. 

Docket  No.  85-043.  Applicant: 
Microelectronics  Center  of  North 
Carolina.  3021  Comwallis  Road,  P.O. 
Box  12889,  Research  Triangle  Park.  NC 
27709.  Instrument:  Electron  Microscope. 
Model  EM  430T  with  Accessories. 
Manufacturer  N.V.  Philips,  The 
Netherlands.  Intended  use:  Studies  of 
materials  which  relate  to  defects  and 
doping  phenomena  of  silicon 
semiconductors.  The  experiments  to  be 
conducted  will  be  those  involving  high 
resolution  studies  of  semiconductor 
defects,  segregation  of  dopants, 
identification  of  undesirable  impurities, 
electron  beam  lethography  studies, 
oxidation  studies.  Silicide  formation 
studies  and  contact  metallurgy,  silicon 
on  insulator  studies  and  ion 
implantation  induced  defect 
investigations.  The  instrument  will  also 
be  used  for  demonstration  and  use  in 
the  following  courses:  MAT  610  X-ray 
Diffraction:  MAT  615  Electron 
Microscopy:  and  MAT  503  Ceramic 
Microscopy.  Application  received  by 
Commissioner  of  Customs:  November 
30,1984. 

Docket  No.  8S-044.  Applicant:  Yale 
University,  Dunham  Laboratory.  10 
Hillhouse  Avenue.  New  Haven,  CT 
06520.  Instrument:  CO*  Laser,  Model 
TEA-eoi  with  Accessories. 
Manufacturer  Lumonics,  Inc.,  Canada. 
Intended  use:  The  instrument  will  be 
used  to  produce  long  duration  plasmas 
of  manganese  and  phosphorous  which 
will  be  used  to  study  atomic  physics  of 
highly  ionized  ions.  Students  of  physics, 
applied  physics,  and  plasma  physics 
will  be  able  to  observe  the  interaction  of 
high  power  laser  radiation  with  matter. 
Application  received  by  Commissioner 
of  Customs:  November  30. 1984. 

Docket  No.  85-045.  Applicant:  Indiana 
University.  1101  E.  17th  Street, 
Bloomington,  IN  47405.  Instrument: 
Pulsed  Nitrogen  Laser.  Model  LNlOOO. 
Manufacturer  Photochemical  Research 
Associates,  Canada.  Intended  use:  The 
instrument  will  be  used  to  pump  a 
visible  dye  laser  which  will  be 
frequency  doubled  to  generate  tunable 
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ultraviolet  radiation.  The  tunable  UV 
will  be  used  to  laser  icMiize  gas  phase 
aromatic  molecules  in  time  of  flight 
mass  and  photoelectron  spectrometers. 
Application  received  by  Commissioner 
of  Customs:  November  30. 1984. 

Docket  No.  85-046.  Applicant:  Rutgers. 
The  State  University,  Department  of 
Chemistry.  Wright-Rieman  Labs,  Busch 
Campus,  Piscataway.  N]  08854. 
Instrument:  Rapid  Kinetics  Accessory 
for  UV/VIS  Spectrophotometers  & 
Spectronuorimeters,  Model  SFA-11. 
Manufacturer  Hi-Tech  Scientific  Ltd., 
United  Kingdom.  Intended  use:  The 
instrument  is  an  accessory  to  be  used  in 
conjunction  with  existing 
spectrophotometers  for  measurement  of 
rapid  reaction  rates  of  lipid  membranes. 
Application  received  by  Commissioner 
of  Customs:  November  30, 1984. 

Docket  No.  85-047,  Applicant: 
University  of  Chicago.  Operator  of 
Argonne  National  Laboratory.  9700 
South  Cass  Avenue,  Argonne,  IL  60439. 
Instrument:  Particle  Analyzing  System. 
Model  PAS-U.  Manufacturer.  Partec 
Ltd.,  The  Netherlands,  Intended  use: 
Identification  and  characterization  of 
unique  subpopulations  of  normal  and 
neoplastic  cells  isolated  from  selected 
tissue  and  organ  systems  in  test  animal 
systems  following  exposure  to 
carcinogens.  The  experiments  to  be 
conducted  %vill  include  baseline  studies 
performed  under  standard  in  vitro 
conditions  to  assess  all  relevant 
properties  using  cells  derived  from 
selected  target  organ  systems  including 
brain,  liver,  stomach,  intestinal 
epithelium,  and  bone  marrow  as  well  as 
cells  from  well-defined  cultured  systems 
such  as  Chinese  hamster  V79  cells  and 
10T>i4  cells.  Studies  will  also  be 
expanded  to  include  cells  obtained  by 
directly  biopsing  each  of  these  normal 
tissues  as  well  as  neoplastic  tissues. 
Application  received  by  Commissioner 
of  Customs:  November  30, 1984. 

Docket  No,  85-048.  Applicant:  The 
Pennsylvania  State  University, 
Department  of  Ceramic  Science,  231 
Steidle  Building,  University  Park,  PA 
16802,  Instrument:  Electro  Optical 
Extensometer,  Model  200X, 
Manufacturer:  Zimmer  OHG.  West 
Germany.  Intended  Use:  Studies  of 
creep  and  time-to  fail  behavior  of 
various  silicon  carbide  materials 
including  siliconized,  hot-pressed  and 
sintered  silicon  carbides.  Creep 
resistance  and  tensile  strength  at 
elevated  temperatures  will  be 
investigated.  Application  received  by 
Commissioner  of  Customs:  November 
30,1984, 

Docket  No,  85-049,  Applicant:  U.S. 
^pvironmental  Protection  Agency. 
Environmental  Research  Lab — Duluth. 


6201  Congdon  Blvd.,  Duluth.  MN  55804, 
Instrument:  Backscatter  Electron 
Detector,  Mpdel  1200  EX-BEI-10  with 
Cabinet  and  Power  Supply, 
Manufacturer  )EOL,  Japan,  Intended 
Use:  The  instrument  is  an  accessory  to 
an  existing  electron  microscope  which 
will  allow  easier  identification  of  certain 
mineralogical  and  histological 
parameters  and  will  complement  the 
analytical  electron  microscope  facility. 
Application  received  by  Commissioner 
of  Customs:  November  30. 1984. 

Docket  No.  85-052.  Applicant:  Centers 
for  Disease  Control,  1600  Clifton  road, 
N.E.,  Atlanta,  GA  30333.  Instrument: 
Mass  Spectrometer  and  Data  System, 
Models  MM7070E  and  11/250. 
Manufacturer:  VG  Instruments,  Inc., 
United  Kingdom.  Intended  Use:  Studies 
of  human  adipose  and  serum  specimens 
and  other  types  of  tissue  from  human 
and  animal  origin.  Various 
environmental  samples  will  be 
examined  to  determine  the  amounts  of 
ultratoxic  materials  in  human 
specimens.  This  data  will  be  related  to 
health  effects  determined  in  other 
studies.  Application  received  by 
Commissioner  of  Customs:  December  5, 
1984, 

Docket  No,  85-053.  Applicant:  The 
Pennsylvania  State  University.  College 
of  Earth  &  Mineral  Sciences,  Mineral 
Sciences  Building,  University  Park,  PA 
16802,  Instrument:  Ion  Microanalyzer, 
Model  IMS  3F  with  Accessories, 
Manufacturer  CAMECA  Instruments, 
Inc.  France,  Intended  Use:  Studies  of 
metal,  semiconductor,  glass,  ceramic 
and  geological  specimens  to  determine 
the  concentration  and  distribution  of 
trace  elements  and  isotopes  in  the  bulk 
and  surface  region  of  solid  materials. 
Experiments  to  be  conducted  will 
include: 

(1)  Chemical  and  microstructural 
characterization  of  impurity-gettering 
mechanisms  in  materials  for  very  large 
scale  integration, 

(2)  Chemical  reactions  which  affect 
time-dependent  failure  of  non-oxide 
ceramics, 

(3)  Hydration  and  corrosion  studies  of 
oxide  and  non-oxide  glasses, 

(4)  Diffusion  and  growth  mechanisms 
in  metamorphic  silicate  melts  and 

(5)  Nitridation  reaction  kinetics  of 
silicon. 

Application  received  by 
Commissioner  of  Customs:  Demember  5, 
1984. 

Docket  No.  85-057.  Applicant:  U.S. 
Department  of  Interior,  U.S.  Geological 
Survey,  431  National  Center,  12201 
Sunrise  Valley  Drive,  Reston,  VA  22092. 
Instrument:  Mass  Spectrometer,  Model 
MAT  251  with  Accessories. 
Manufacturer:  Finni^an  MAT,  West 


Germany,  Intended  Use:  The  instrument 
is  intended  to  be  used  to  measure  the 
H-(-^  contribution  produced  in  the 
spectrometer  source  in  the  range  3  kV  to 
10  kV  ion  acceleration  voltage.  The 
objective  is  to  provide  basic  scientific 
knowledge  about  the  H-t-  ^  abundance  in 
hydrogen  isotope  ratio  mass 
spectrometers.  Another  research  use  is 
to  measure  on  a  suite  of  carbon  dioxide 
and  nitrogen  gas  samples  the  delta  O- 
18,  delta  C-13,  and  delta  N-15  values. 
The  purpose  of  each  project  is  to 
investigate  the  geochemical  systematica 
of  nitrogen  and  carbon  in  these  systems. 
Application  received  by  Conunissioner 
of  Customs:  December  13, 1964. 

(Catalog  of  Federal  Domeslic  Assistance 
Program  No.  11.105,  importation  of  Duty-Free 
Educational  and  Scientific  Materials) 
Frank  W.  Creel, 

Acting  Director,  Statutory  Import  Programs 

Staff. 

(FR  Doc  85-516  Filed  1-7-65:  8:45  am) 

MLUNQ  CODE  3S10-OS-M 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments;  Montana  State 
University  et  al. 

Pursuant  to  section  6(c]  of  the 
Educational,  ScientiHc  and  Cultiu-al 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651;  80  Stat.  887;  15  CFR  Part  301). 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instnunents  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with  {301 .5(a) 
(3]  and  (4)  of  the  regulations  and  be  filed 
within  20  days  with  the  Statutory  Import 
Programs  Staff,  U.S.  Department  of 
Commerce.  Washington,  D,C,  20230, 
Applications  may  be  examined  between 
8:30  a,m,  and  5  p,m,  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW„  Washington. 
DC. 

Docket  No.  82-00323R.  Applicant: 
Montana  State  University,  Department 
of  Chemistry,  Bozeman,  MT  59717, 
Instrument:  Mass  Spectrometer  System, 
MM7070E-HF  with  Integrated  DS2035 
and  Accessories.  Original  notice  of  this 
resubmitted  application  was  published 
in  the  Federal  Register  of  September  20, 
1982, 

Docket  No,  83-108R,  Applicant: 
Montana  State  University,  Department 
of  Chemistry,  Bozeman,  MT  59717, 
Instrument:  Mass  Spectrometer  System, 
MM  16F  and  Accessories.  Original 
notice  of  this  resubmitted  application 
was  published  in  the  Federal  Register  of 
March  30, 1983, 
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Docket  No.  84-253R.  Applicant: 
Virginia  Polytechnic  Institute  and  State 
University.  Department  of  Biochemistry 
and  Nutrition.  Blacksburg.  VA  24061. 
Instrument:  Mass  Spectrometer,  Model 
MM707E  with  11/250  Data  System. 
Manufacturer  VG  Instruments.  United 
Kingdom.  Intended  use:  The  instrument 
is  intended  to  be  used  in  the  following 
research  projects: 

(1)  Characterization  of  taxol 
derivatives — modified  taxols  will  be 
prepared  and  tested  as  anticancer 
agents. 

(2)  Nitrogen  metabolism  in  insects- 
studies  on  the  physiological  and 
biochemical  processes  involved  in  the 
internal  manipulation  of  nitrogenous 
compounds  in  insects. 

(3)  Structural  analysis  of  cell-surface 
glycosphingolipids — structures  involved 
in  the  binding  of  physiologically 
important  protein  agonists  and  lectins 
«vill  be  studied. 

Application  received  by 
Commissioner  of  Customs:  December  17, 
1984. 

Docket  No.  85-019.  Applicant:  Mount 
Sinai  Medical  Center.  One  Custave  L 
Levy  Place.  New  York.  NY  10029. 
Instrrunent:  Blood  Irradiator.  Model 
Cammacell  1000  with  Accessories. 
Manufacturer  Atomic  Energy  of  Canada 
Limited.  Canada.  Intended  use: 
Irradiation  of  human  blood  and 
measurement  of  the  viability  and 
functions  to  determine  the  optimal 
dosage  of  radiation  to  eliminate  the 
viability  and  function  of  lymphocytes  in 
blood.  The  instrument  will  also  be  used 
to  train  blood-bank  physicians  and 
technicians  or  technologists  in  the 
appropriate  use  of  this  instrument  to 
irradiate  blood.  Application  received  by 
Commissioner  of  Customs:  December  11. 
1984. 

Docket  No.  85-050.  Applicant: 
Davidson  College.  Department  of 
Chemistry,  Davidson  NC  28036. 
Instrument:  Time  correlated  single 
Photon  Counting  Spectrometer. 
Manufacturer.  Photochemical  Research 
Associates.  Canada.  Intended  use: 
Studies  of  luminescence  decay  kinetics 
on  the  nanosecond  time  scale.  Most  of 
the  luminescence  will  be  fluorescence, 
but  in  some  cases  phosphorescence  will 
also  be  studied.  The  materials  will  be 
aromatic  hydrocarbons  and  their 
derviatives.  aldehydes  and  ketones,  and 
other  chemical  and  biological  samples. 
Application  received  by  Commissioner 
of  Customs:  December  11. 1984. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105.  Importation  of  Duty-Fr«e 
Educational  and  Scientific  Materials) 
FrukW.CiMl 

Acting  Director.  Statutory  Import  Programs 
Staff. 

[FR  Doc  85-517  Filed  l-7-«5:  8:45  am] 

MLLMQCOOf  MtO-OS-H 


Mbwrtty  BuilncBB  Development 
Agency 

Flnanciel  Aeeletince  AppMcatlon 
Announcements;  Arizona 

AOmCY:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
applications  under  its  Minority  Business 
Development  Center  (MBDC)  Program  to 
operate  a  MBDC  for  a  3  year  period, 
subject  to  available  funds.  The  cost  of 
performance  for  the  first  14  months  is 
estimated  at  $218,167  for  the  project 
performance  period  of  May  1. 1985  to 
June  30. 1986.  The  MBDC  will  operate  in 
the  Tucson  Metropolitan  Statistical 
Area  (MSA).  The  first  year  cost  for  the 
MBDC  will  consist  of  $185,442  in  Federal 
funds  and  a  minimum  of  $32,725  in  non- 
Federal  funds  (which  can  be  a 
combination  of  cash,  in-kind 
contribution  and  fees  for  services). 

The  I.D.  Number  for  this  project  will 
be  09-10-85023-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments.  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this.  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individual?  and  firms:  offer  them  a  full 
range  of  management  and  technical 
assistance:  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 


technical  assistance:  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  three  (3) 
year  period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  the  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  Minority 
Business  Development  Agency.  U.S. 
Department  of  Commerce,  450  Golden 
Gate  Avenue.  Room  2007.  San 
Francisco,  California  94102.  January  16. 
1985  at  10:00  a.m. 

Proposals  are  to  be  mailed  to  the 
following  address:  Minority  Business 
Development  Agency.  U.S.  Department 
of  Conmierce,  San  Francisco  Regional 
Office.  450  Golden  Gate  Avenue.  Box 
36114.  San  Francisco.  California  94102, 
415/556-6734. 

CLOSINO  DATI:  The  closing  date  for 
applications  is  February  4. 1985. 
Applications  must  be  postmarked  on  or 
before  5KX)  p.m.,  February  4. 1985. 

POR  FURTNIR  INFORMATION  CONTACT: 

Dr.  Xavier  Mena.  Regional  Director,  San 
Francisco  Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

Dated:  January  2. 1985. 

11 JOO  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance). 
XaviarMaaa. 

Regional  Director  San  Francisco  Regional 
Office. 

(FR  Doc.  85-470  Filed  1-7-85;  8:45  amj 

BIUJNO  COOC  Mtft-11-« 


Financial  Assistance  Application 
Announcements;  California 

agency:  Minority  Busmess 
Development  Agency.  Commerce. 
action:  Notice. 

SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
applications  under  its  Minority  Business 
Development  Center  (MBDC)  Program  to 
operate  a  MBDC  for  a  3  year  period. 
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subject  to  available  funds.  The  cost  of 
pRrformance  for  the  first  11  months  is 
estimated  at  $413,416  for  the  project 
performance  period  of  May  1.  1985  to 
March  31, 1986.  The  MBDC  will  operate 
in  the  Anaheim  Metropolitan  Statistical 
Area  (MSA).  The  first  year  cost  for  the 
MBDC  will  consist  of  $;151.404  in  Federal 
funds  and  a  minimum  of  $62,012  in  non- 
Federal  funds  (which  can  be  a 
combination  of  cash,  in-kind 
contribution  and  fees  for  services). 

The  I.D.  Number  f  m  fhi»  project  will 
be  09-10-85014-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agraifment  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  wil!  provide  management 
and  teclinical  assiistunce  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms:  offer  them  a  full 
range  of  management  and  technical 
assistance:  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application-  and  the  firm's  estim.ited 
cost  for  providing  such  assistance  it  is 
advisable  that  applicants  have  an 
existing  office  in  the  geogfaphir  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  three  (3) 
yt?ar  period  with  periodic  reviews 
culminating  in  annu:4l  evaluations  ti) 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  the  MBDCs  sallsfactory 
performnnce.  the  availability  of  funds, 
and  Agency  priorities. 

A  pre-application  conference  to  asdist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  Minority 
Business  Development  Agency.  U.S. 
Department  of  Commerce,  450  Golden 
Gate  Avenue,  Room  2007,  San 


Francisco,  California  94102.  laniiary  16. 
1985  at  10:00  a.m. 

Proposals  are  to  be  mailed  to  the 
following  address:  Minority  Business 
Development  Agency,  U.S.  Department 
of  Commerce,  San  Francisco  Regional 
Office,  450  Golden  Gate  Avenue,  Box 
36114,  San  Francisco,  California  94102. 
415/556-6734. 

CLOSINQ  date:  The  closing  date  for 
applications  is  February  4, 1985. 
Applications  must  be  postmarked  on  or 
bfifoi  e  5:00  p.m..  February  4, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Xavier  Mena,  R.?g'onal  Director.  San 
Francisco  Regional  Office. 
SUPPLEMENTARY  INFORMATION: 
Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address 

Dated:  January  2.  imn 

ll.StX)  Minority  Business  Oe\  eiopinent 
(Catalog  of  Federal  Domestic  Assist.ince) 
Xavier  Mena, 

Regional  Director.  San  Francisco  Refiioiial 
Office. 
IKR  Doc.  85-479  Filed  1-7-85:  8:45  amj 
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Financial  Assistance  Application 
Announcements;  California 

AGENCY:  Minority  Business 
Development  Agency,  Comnieice. 
ACTION:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
applications  underjts  Minority  Business 
Development  Center  (MBDC)  Program  to 
operate  a  MBDC  for  a  3  year  period, 
subject  to  available  funds.  The  cost  of 
performance  for  the  first  14  months  is 
estimated  at  $320,833  for  the  project 
performance  period  of  May  1, 1985  to 
|une  30, 1986.  The  MBDC  will  operate  in 
the  Fresno  Metropolitan  Statistical  Area 
(MSA).  The  first  year  cost  for  the  MBDC 
will  consist  of  $272,708  in  Federal  funds 
and  a  minimum  of  $48,125  in  non- 
Federal  funds  (which  can  be  a 
combination  of  cash,  in-kind 
contribution  and  fees  for  services). 

The  ID.  Number  for  this  project  will 
be  09-10-85015-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 


operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  oider  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
informatiqn  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  thiee  (3) 
year  period  with  periodic  reviows 
culminating  in  annua!  evaluations  to 
deteimine  if  funding  for  the  project 
should  c(mtinue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  the  MBDCs  satisfactory 
perfoimance.  the  availabiiily  of  funds, 
and  Agency  priorities. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  Minority 
Business  Development  Agency,  US. 
Department  of  Commerce,  450  Golden 
Gate  Avenue,  Room  2007,  San 
Francisco.  California  91102.  Januan,'  16. 
198J  .It  10:00  a.m. 

Proposals  are  to  be  mailed  to  the 
following  address:  Minority  Business 
Development  Agency.  U.S.  Deparfmen' 
of  Commerce,  San  Francisco  Regionai 
Oflice,  450  Golden  Gate  Avenue,  Box 
36114,  San  Francisco,  California  94102. 
415/55&-6734. 

CLOSING  date:  The  closing  date  for 
applications  is  February  4, 1985. 
Applicafions  must  be  postmarked  on  or 
before  5:00  p.m.,  February  4, 1985. 

FOR  further  INFORMATION  CONTACT: 

Dr.  Xavier  Mena,  Regional  Director.  San 
Francisco  Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be  . 
obtained  at  the  above  address. 
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Daled:  Janiury  2. 19BS. 

XaviarMaaa. 

Regional  Director,  San  Francisco  Regional 
Office. 

11.800  Minority  Business  Devdopnent 
(Catalog  of  Federal  Domestic  Asvistance). 
|FR  Doc.  a5-478  Filed  1-7-85;  8:45  un| 
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Financial  Assistance  AppicatkNi 
Announcaments;  Calfornia 

agency:  Minority  Business 
Development  Agency.  Commerce. 
action:  Notice. 


T:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
applications  under  its  Minority  Business 
Development  Center  (MBDC)  Program  to 
operate  a  MBDC  for  a  3  year  period, 
subject  to  available  funds.  The  cost  of 
performance  for  the  first  11  months  is 
estimated  at  $1,129,333  for  the  project 
performance  period  of  May  1. 1985  to 
March  31. 1986.  The  MBE)C  will  operate 
in  the  Los  Angeles  Metropolitan 
Statistical  Area  (MSA).  Tlie  Hrst  year 
cost  for  the  MBDC  will  consist  of 
$959,933  in  Federal  funds  and  a 
minimum  of  $169,400  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services). 

The  ID.  Number  for  this  project  will 
be  09-10-85017-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments.  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this.  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms:  offer  them  a  full 
range  of  management  and  technical 
assistance:  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations:  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance:  the  firm's  proposed 
approach  to  performing  the  work 


requirements  included  in  the 
application:  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  three  (3) 
year  period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  «vill 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  the  MBDC's  satisfactory 
performance,  the  availabiUty  of  funds, 
and  agency  priorities. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce,  450  Golden 
Gate  Avenue.  Room  2007.  San 
Francisco.  California  94102.  January  16. 
1985  at  10:00  a.m. 

ProposaJs  are  to  be  mailed  to  the 
following  address:  Minority  Business 
Development  Agency,  U.S.  Department 
of  Commerce.  San  Francisco  Regional 
Office,  450  Golden  Gate  Avenue,  Box 
36114.  San  Francisco,  California  94102. 
415/556-^734. 

CU>SlNO  DATE  The  closing  date  for 
applications  is  February  4. 1985. 
Applications  must  be  postmarked  on  or 
before  5:00  p.m.,  February  4, 1985. 
FOa  FURTMEM  NIFOftMATlON  CONTACT: 
Dr.  Xavier  Mena,  Regional  Director,  San 
Francisco  Regional  Office. 
SUPPLfMENTARV  INRMWMTKMC 
Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

Dated-  January  2. 1965. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance). 
Xavier  Mens. 

Regional  Director.  San  Francisco  Regional 
Office. 

(FR  Doc  85-476  Filed  1-7-65:  6:45  am) 
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Financial  Assistance  Application 
Announcements;  California 

AOfNCV:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

SUMMANV:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
applications  under  its  Minority  Business 
Development  Center  (MBDC)  Program  to 
operate  a  MBDC  for  a  3  year  period, 
subject  to  available  funds.  The  cost  of 
performance  for  the  first  11  months  is 
estimated  at  $413,416  for  the  project 


performance  period  of  May  1. 1985  to 
March  31, 1986.  The  MBDC  will  operate 
in  the  Riverside  Metropolitan  Statistical 
Area  (MSA).  The  first  year  cost  for  the 
MBDC  will  consist  of  $351,404  in  Federal 
funds  and  a  minimum  of  $62,012  in  non- 
Federal  funds  (which  can  be  a 
combination  of  cash,  in-kind 
contribution  and  fees  for  services). 

The  I.D.  Number  for  this  project  %vill 
be  09-10-85019-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this.  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms:  offer  them  a  full 
range  of  management  and  technical 
assistance:  and  serve  as  a  conduit  of 
information  and  assistiince  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations:  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  three  (3) 
year  period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  the  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  add.'-ess  and  time:  Minority 
Business  Development  Agency.  U.S. 
Department  of  Commerce,  450  Golden 
Gate  Avenue,  Room  2007,  San 
Francisco,  California  94102.  January  16, 
1985  at  10:00  a.m. 

Proposals  are  to  be  mailed  to  the 
following  address:  Minority  Business 
Development  Agency.  U.S.  Department 


of  Commerce,  San  Francisco  Regional 
Office.  450  Golden  Gate  Avenue.  Box 
36114.  San  Francisco,  California  94102. 
415/556-6734. 

CLOSING  DATE:  The  closing  date  for 
applications  is  February  4, 1985. 
Applications  must  be  postmarked  on  or 
before  5:00  p.m..  February  4. 198.'>. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Xavier  Mena,  Regional  Director.  San 
Francisco  Regional  Office. 
SUPPLEMENTARY  INFORMATION: 
Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  C9P  be 
obtained  at  the  above  address 

Dated:  January  2, 1A85. 
Xavier  Mena, 

Regional  Dimctor.  Son  Frai^isro  Regional 
Office. 

11.800  Minority  Business  lJcvi;iopnient 
(Catalog  of  Federal  Domestic  Assistance). 
|FR  Doc.  85-474  Filed  1-7-«:  8:45  am) 

BHJJNQ  COOC  3S10-21-M 


L.- _ 


Financial  Assistance  Application 
Announcements;  California 

agency:  Minority  Business 
Development  Agency.  COmmene 
action:  Notice. 


summary:  The  MinorityJBusiness 
Development  Agency  (MfeDA) 
announces  that  it  is  soliciting 
applications  under  its  Minority  Business 
Development  Center  (MBDC)  Program  to 
operate  a  MBDC  foi  a  3  year  period, 
subject  to  available  funds.  The  cost  of 
performance  for  the  first  14  months  is 
estimated  at  $218,167  for  the  project 
performance  period  of  May  1, 1985  to 
[une  30. 1986.  The  MBDC  will  operate  in 
the  Salinas  Metropolitan  Statistical 
Area  (MSA).  The  first  year  cost  for  the 
MBDC  will  consist  of  $185,442  in  Federal 
funds  and  a  minimum  of  $32,725  in  non- 
Federal  funds  (which  can  be  a 
combination  of  cash,  in-kind 
c;ontribution  and  fees  for  services). 

The  l.D.  Number  for  this  project  will 
be  09-10-8.5020-^1. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  a^eement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success,  in  order  to 
accomplish  this,  MBDA  suppttrts  MBDC 


programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance:  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  three  |3) 
year  period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  the  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

A  pre-application  conference  lo  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce,  450  Golden 
Gate  Avenue,  Room  2007,  San 
Francisco,  California  94102.  January  16. 
1985  at  10:00  a.m. 

Prnposals  are  to  be  mailed  lo  the 
following  address:  Minority  Business 
Development  Agency.  U.S.  Department 
of  Commerce,  San  Francisco  Regional 
Office,  450  Golden  Gate  Avenue,  Box 
36114,  San  Francisco,  California  94102, 
415/556-6734. 

CLOSING  DATE:  The  closing  date  for 
applications  is  February  4, 1985. 
Applications  must  be  postmarked  on  or 
before  5:00  p.m.,  February  4. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Xavier  Mena,  Regional  Director,  San 
Francisco  Regional  Office. 
SUPPLEMENTARY  INFORMATION: 
Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address 

Dated:  January  2. 198.S. 
Xavier  Mena. 

Regional  Director.  San  Francisra  nnfiionol 
Office. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  AssistHnce). 

|FR  Doc.  85-173  Filed  1-7-85:  8:45  am| 
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Financial  Assistance  Application 
Announcements;  California 

agency:  Minority  Business 
Development  Agency,  Commerce. 

action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
applications  under  its  Minority  Business 
Development  Center  (MBDC)  Program  to 
operate  a  MBDC  for  a  3  year  period, 
subject  to  available  funds.  The  cost  of 
performance  for  the  first  11  months  is 
estimated  at  $413,416  for  the  project 
performance  period  of  May  1, 1985  lo 
March  31, 1986.  The  MBDC  will  operate 
in  the  San  Diego  Metropolitan  Statistical 
Area  (MSA).  The  first  year  cost  for  the 
MBDC  will  consist  of  $351,404  in  Federal 
funds  and  a  minimum  of  $62,012  in  non- 
Federal  funds  (which  can  be  a 
combination  of  cash,  in-kind 
contribution  and  fees  for  services). 

The  l.D.  Number  for  this  project  will 
be  09-10-^5021-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
org.nnizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  three  (3) 
year  period  which  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project    • 
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should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  the  MBDC's  satisfactor> 
performance,  the  availability  ef  funds, 
and  Agency  priorities. 

A  pre-application  conference  to  assist  ' 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce.  450  Golden 
Gate  Avenue.  Room  2007.  San 
Francisco.  California  94102.  January  16. 
1985  at  10:00  a.m. 

Proposals  are  to  be  mailed  to  the 
following  address:  Minority  Business 
Development  Agency.  U.S.  Department 
of  Commerce,  San  Francisco  Regional 
Office,  450  Golden  Gate  Avenue.  Box 
36114,  San  Francisco.  California  94102. 
415/556-6734. 

CLOSING  DATE:  The  closing  date  for 
dpplic.itions  is  February  4,  1985. 
Applications  must  be  postmarked  on  or 
before  5:00  p.m.,  February  4. 1985. 

FOn  niRTHEfl  INFORMATIOM  CONTACT: 

Dr.  Xavier  Mena.  Regional  Director.  San 
Francisco  Regional  Office. 

SUPPLEMENTARY  tNFORMATKMC 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

Dated:  January  2. 1985. 

1 1.800  Minority  BusineM  Developmeol 
(Catalog  of  Federal  Domestic  Assistance). 
Xavier  Mena. 

Rfyional  Director.  San  Francisco  Regional 
Off'ce. 

ira  Doc.  85-472  Filed  1-7-85:  8:45  am) 
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Financial  Assistance  Application 
Announcements;  California 

agency:  Minority  Business 
Development  Agency.  Commerce. 
action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
applications  under  its  Minority  Business 
Development  Center  (MBDC)  Program  to 
operate  a  MBDC  for  a  3  year  period, 
subject  to  available  funds.  The  cost  of 
performance  for  the  first  11  months  is 
estimated  at  $413,416  for  the  project 
performance  period  of  May  1. 1985  to 
March  31. 1988.  The  MBDC  will  operate 
in  the  San  Jose  Metropolitan  Statistical 
Area  (MSA).  The  first  year  cost  for  the 
MBDC  will  consist  of  $351,404  in  Federal 
funds  and  a  minimum  of  $62,012  in  non- 
Federal  fnnds  (which  can  be  a 
combination  of  cash,  in-kind 
contribution  and  fe^     or  services.) 


The  l.D.  Number  for  this  project  will 
be  09-10-85022-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBE)C  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  protential  for  success.  In  order 
to  accomplish  this.  MBDA  supports 
MBDC  program  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  o^er  them  a  full 
range  of  management  and  technical 
assistance:  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  businesss. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations:  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance:  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application:  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  three  (3| 
year  period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  the  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce,  450  Golden 
Gate  Avenue.  Room  2007,  San 
Francisco,  California  94102.  January  16. 
1985  at  10:00  a.m. 

Proposals  are  to  be  mailed  to  the 
following  address:  Minority  Business 
Development  Agency.  U.S.  Department 
of  Commerce.  San  Francisco  Regional 
Office,  450  Golden  Gate  Avenue.  Box 
36114.  San  Francisco.  California  94102. 
415/556-6734. 

CL08INO  DATE:  The  closing  date  for 
applications  is  February  4. 1985. 
Applications  must  be  postmarked  on  or 
before  5:00  p.m..  February  4. 1985. 


FOR  FlIRTHER  INFORMATION  CONTACT 

Dr.  Xiivior  Mena.  Regional  Director,  Sun 
Francisco  Regional  Office. 
SUPPLEMENTARY  INFORMATION: 
Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  appliccibic  regulations  can  be 
obtained  at  the  above  address. 

Diiled:  Jcinu.iry  Z.  1905 
Xavier  Mena. 

Regional  Dirvctiir,  San  Francisco  Regional 
Office. 

11.S00  Minority  Business  Development 
(Catalog  of  Federal  Domeslic  Aiisistance). 
|FR  Doc.  a>-4?I  Filed  1-7-85;  8:45  amj 
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Financial  Assistance  Application 

Announcements;  Nevada 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 

action:  Notice. 


summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
applications  under  its  Minority  Business 
Development  Center  (MBDC)  I*rogram  to 
operate  a  MBDA  for  a  3  year  period, 
subject  to  available  funds.  The  cost  of 
perforniance  for  the  first  14  months  is 
estimated  at  $218,167  for  the  project 
performance  period  of  May  1, 1985  to 
June  30. 1986.  The  MBDC  will  operate  in 
the  Las  Vegas  Metropolitan  Statistical 
Area  (MSA).  The  first  year  cost  for  the 
MBDC  will  consist  of  $185,442  in  Federal 
funds  and  a  minimum  of  $32,725  in  Non- 
Federal  funds  (which  can  be  a 
combination  of  cash,  in-kind 
contribution  and  fees  for  services). 

The  l.D.  Number  for  this  project  will 
be  09-10-85016-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organizations, 
local  and  state  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offe^  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 
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Applications  will  be  judged  on  the 
experience  and  capability  of  the  Firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  three  (3) 
year  period  with  periodic  reviews 
culminatmg  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  the  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

A  pre-application  conference  to  assist 
all  interested  apphcants  will  be  held  at 
the  following  address  and  time:  Minority 
Business  Development  Agency.  U.S. 
Department  of  Commerce,  450  Golden 
Gate  Avenue,  Room  2007.  San 
Francisco.  California  94102.  January  16, 
1985  at  10:00  a.m. 

Proposals  are  to  be  wailed  to  the 
following  address:  Minority  Business 
Development  Agency,  U.S.  Department 
of  Commerce,  San  Francisco  Regional 
Office,  450  Golden  Gate  Avenue,  Box 
36114,  San  Francisco,  California  94102, 
415/556-6734. 

CLOSING  date:  The  closing  date  fur 
applications  is  February  4, 1985. 
Applications  must  be  postmarked  on  or 
before  5:00  p.m.,  February  4, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Xavier  Mena,  Regional  Director,  San 
Francisco  Regional  Offlce. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

Dated:  January  2, 1985. 

Xavier  Mena. 

Regional  Director,  San  Fraifcisr,o  Reguhtal 
Office. 

11.800  Minority  Business 'Development 
(Catalog  of  Federal  Domestic  Assistance). 
|FR  Doc.  85-477  Filed  1-7-85;  8:45  Hm) 
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Financial  Assistance  Application 
Announcentents;  Oregon 

agency:  Minority  Business 
Development  Agency.  Commerce. 

action:  Notice. 


summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
applications  under  its  Minority  Business 
Development  Center  (MBDC)  Program  to 
operate  a  MBDC  for  a  3  year  period, 
subject  to  available  funds.  The  cost  of 
performance  for  the  first  14  months  is 
estimated  at  $218,167  for  the  project 
performance  period  of  May  1, 1985  to 
June  30, 1986.  The  MBDC  will  operate  in 
the  Portland  Metropolitan  Statistical 
Area  (MSA).  The  first  year  cost  for  the 
MBDC  will  consist  of  $185,442  in  Federal 
funds  and  a  minimum  of  $32,725  in  non- 
Federal  funds  (which  can  be  a 
combination  of  cash,  in-kiiid 
contribution  and  fees  for  services). 

The  I.D.  Number  for  this  project  will 
be  10-10-85018-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organizations, 
local  and  state  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  ehgible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  three  (3) 
year  period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  the  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  Minority 


Business  Development  Agency,  U.S. 
Department  of  Commerce,  450  Golden 
Gate  Avenue,  Room  2007,  San 
Francisco,  California  94102.  January  18, 
1985  at  10:00  a.m. 

Proposals  are  to  be  mailed  to  the 
following  address:  Minority  Business 
Development  Agency,  U.S.  Department 
of  Commerce,  San  Francisco  Regional 
Office,  450  Golden  Gate  Avenue,  Box 
36114,  San  Francisco,  California  94102. 
415/556-6734. 

Closing  date:  The  closing  date  for 
applications  is  February  4, 1985. 
Applications  must  be  postmarked  on  or 
before  5:00  p.m.,  February  4, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Xavier  Mena,  Regional  Director.  San 
Francisco  Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

Dated:  January  2, 1985. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance). 
Xavier  Mena. 

Regional  Director,  San  Francisco  Regional 
Office. 
[FR  Doc.  8.5-475  Filed  1-7-85:  8:45  amj 
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National  Bureau  of  Standards 

Intent  to  Conduct  0MB  Circular  No.  A- 
76  Cost  Comparison  Study 

AGENCY:  National  Bureau  of  Standards. 
Commerce. 

ACTION:  Notice  of  intent  to  conduct  cost 
comparisun  study. 

summary:  Notice  is  hereby  given 
pursuant  to  Office  of  Management  and 
Budget  Circular  No.  A-76  and 
Department  of  Commerce 
Administrative  Order  201-41  that  the 
National  Bureau  of  Standards  (NBS) 
intends  to  conduct  a  comparison  study 
of  the  costs  of  the  Government's 
operation  of  the  Instrument  Shops  at  the 
Gaithersburg  site  of  the  National  Bureau 
of  Standards  versus  the  costs  of  a 
private  contractor(8)  performing  the 
same  tasks.  Contracts  may  or  may  not 
result  from  the  cost  comparison  study. 
Results  of  the  study  will  be  made 
available  to  bidders,  offerers,  and  ail 
interested  parties. 

DATES:  Solicitations  for  bids  or 
proposals  are  scheduled  for  after 
February  15, 1985.  The  study  is  expected 
to  end  by  June  1, 1986. 
supplementary  information:  Anyone 
having  any  questions  regarding  this 
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notice  is  invited  to  contact  Mrs.  Paige  L 
Gilbert  Executive  Officer,  Office  of  the 
Director  for  Administration.  National 
Bureau  of  Standards,  Caithersbtir^ 
Maryland  20899.  |301)  921-356"'. 

Dated:  January  3. 19R5. 
Eraest  AfnUer, 
Director. 

(FR  Doc  S5-51Z  Pled  1-7-8S;  a45  «m| 
>  COM  »W-I>4i 


National  Oceanic  and  Atmospheric 
Administration 

Deep  Seal>ed  llining;  Notice  of 
Availability  of  Information 

AOCNCY:  National  Oceanic  and 
Atmospheric  Administration. 
Commerce. 

ACTKHC  Notice  of  location  of  Uceun 
Minerals  Company  and  Kennecott 
Consortium  deep  seabed  mining  license 
areas;  correction  to  Ocean  Mineral* 
Company  coordinates. 

SUMMAMv:  In  Federal  Register  Document 
84-31460  published  November  30, 1964. 
at  page  number  47081  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  issued  notice  of 
the  coordinates  of  the  area  covered  by  a 
license  (designated  as  USA-1)  issued  to 
Ocean  Minerals  Compiiny  (OMCO|  to 
conduct  deep  seabed  mining  exploration 
activities.  Turning  Poir.t  6  of  Area  1  is 
corrected  to  read  11*40'  N.,  132*20'  W. 
FOn  FUflTHER  MFOHMATiON  COffTACT. 
John  W.  Padan  or  Uiurence  ].  Aurbach. 
Ocean  Minerals  and  Energy  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management  National  Ocean  Service. 
NOAA,  Suite  105.  Page  1  Building.  2001 
Wisconsin  Avenue.  NW.,  Washington. 
DC  a}2i5.  (202)  653-8257. 
Approved:  (anuiiry  Z.  1965 
PetarLTweedt 

Director.  Off  ice  of  Ocean  find  Cons'in 
Resource  Management. 
[VR  Doc  85-4«)  Filed  1-7-er.;  8:45  8m| 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Petroleum  Dhnsion  of  the  New  Yorti 
Cotton  Excttange;  Proposed  Rules 
Relating  to  Exchange  Speculative 
Position  Umits 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  Proposed  Adoption  of 

Contract  Market  Rules. 


"Exchange")  has  submitted  to  the 
Commission  proposed  rules  setting 
speculative  position  limits  for  its 
currently  designated  contract  market  in 
liquified  propane  gas  pursuant  to 
Commission  Rules  1.61  and  1.41. 17  CFR 
1.61  and  1.41  (1982).  and  Section  5a(12) 
of  the  Commodity  Exchange  Act.  as 
amended.  7  U.S.C.  7a(12)  (1982).  The 
Commodity  Futures  Trading 
Commission  ("Commission")  has 
determined  that  for  currently  designated 
contacts,  initial  exchange  proposals  to 
set  speculative  limits  are  potentially  of 
major  economic  significance. 
Accordingly,  publication  of  these 
proposals  fr ir  public  comment  is 
consistent  with  the  purposes  of  the 
Commodity  Exchange  Act  is  in  the 
public  interest  and  will  assist  the 
Commission  in  its  consideration  of  the 
exchange  submission. 
DATE:  Comments  must  be  rt^eived  by 
February  7, 1985. 

AODRESS:  Comments  should  be  stmt  to 
the  Office  of  the  Secretariat.  Commodity 
Futures  Trading  Commission.  2033  K 
Street  NW..  Washingtoa  D.C  20581. 
and  should  make  reference  to:  "NTCF. 
liquified  propane  gas  speculative 
pcsition  limits" 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  Shilts.  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Co.T:r7iission.  2033  K  SUret  NW.. 
Washinaton,  D.C  20581.  (202)  254-73ai 
SUPPLEMENTARY  INFORMATION:  The 
NYCE  has  submitted  to  the  Commission 
pui-suant  to  Commission  Rules  1.61  and 
1.41.  17  CFR  1.61  and  1.41  (1982J  and 
section  5a(12)  of  the  Commodity 
exchange  Act,  as  amended.  7  U.S.C, 
7a(12)  (1982)  proposed  exchange  rules 
setting  speculative  position  limits  in 
liquified  propane  gas.' 

In  accordance  with  Section  5a(12)  of 
the  Act.  the  Commission  has  determined 
that  the  proposed  rules  setting  exchange 
speculative  position  limits  on  currently 
designated  contracts  are  potentially  nf 
major  economic  significance.* 


n  The  Petroleum  Division  of  the 
New  York  Cotton  Exchange  ("NYCE"  or 


'  In  uddition.  tcvrn  olhtr  duir.esl't  hoanjs  of 
trade  have  lubmitlMl  for  CoRimiuion  approval 
•peculalive  poailion  limits  for  currpntly  desi$;nuit-d 
contrail  markets.  The  proposed  rules  sutimitted  hjr 
tlie  Chicatio  Mercantile  Fjiciian((e.  the  Commodity 
(.xchanye.  Inc..  the  New  York  Futures  Exchange,  the 
Mid.^merica  Commodily  Exchanjte.  the  New  York 
Mercantile  Er.chan{(e.  the  Uticaao  Board  of  Trade, 
the  Coffee.  Sugar  and  Cocoa  ExchariKe.  Inc.  and  the 
Citrus  Associates  of  the  New  York  Cotton  Exchao(ie 
have  alrady  t>een  published  in  the  Faiieral  Resist*/ 
on  luly  20. 1962  (47  HI  31417).  correi  lit.n.  47  l-T{ 
i4615  CViiitust  10. 19»2);  47  FR  56537  (Uecetrtwr  1.'. 
19821:  4S  FR  3042S  ||til>  1. 1963):  48  FR  45819 
(October  7.  1963):  49  FR  16828  (April  20.  19641:  49  lli 
43603  (October  23.  1964). 

*  This  determination  is  based  upon  a  finding  that 
the  initial  imposition  of  speculative  position  limits 
for  desifineted  contract  markets  which  currently  dti 


Accordingly,  the  Commission  seeks  to 
receive  comments  from  interested 
persons  with  respect  to  these  proposed 
exchange  rules. 

Rule  41 

/(//  fi'sition  Limits 

The  limit  on  the  maximum  net  long  or 
net  short  position  which  any  one  person 
may  hold  or  control  under  contracts  for 
future  delivery  of  Liquified  Propane  Gas 
("Propane")  is  1,000  contracts  in  any  one 
month  or  in  all  months  combined. 

The  term  "person."  as  used  in  this 
Rule,  includes  individuals,  associations, 
parnterships.  corporations  and  trusts. 

fbf  t'xtmptiuns 

The  foregoing  limits  upon  positions 
shall  not  apply  to  a  bona  fide  hedging 
position  as  that  term  is  defined  in  Reg. 
1.3(z)(l)  of  the  Regulations  of  the 
Commodity  Futures  Trading 
Commission  upon  approval  of  an 
exemption  for  such  positions. 
•        •        «        •        • 

Other  materials  submitted  by  the 
NYCE  in  support  of  these  proposed  rules 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  FR  Part  145 
(19831).  Requests  for  copies  of  such 
materials  should  be  made  to  the  FOI. 
Privacy  and  Sunshine  Acts  Compliance 
Staff  of  the  Office  of  the  Secretariat  at 
the  Commission's  headquarters  in 
accordance  with  17  CFR  145.7  and  145.a 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  exchange  rules  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washington.  D.C.  20581.  by  (30  days 
after  publication). 

Is<iu(:d  in  Washington,  D.C,  on  January  2. 
1985 

Jean  A.  Webb, 

Secrciary  of  the  Commission. 

|FR  D(K .  aV4<>l  Filed  1-7-85;  8:45  anij 
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Chicago  Mercantile  Exchange; 
Proposed  Amendments  Relating  to  the 
Gold  Futures  Contract 

AGENCY:  Commodity  Futures  Trading 
Commission 


not  have  such  limits  may  be  of  economic 
significance  to  those  currently  trading  in  a  contract 
which  has  no  existing  speculative  limits.  However, 
the  Commission  believes  that  the  subsequent 
adjustment  of  existing  exchange  speculative  limits 
ftpneralty  would  not  be  of  majr>r  economic 
signifirapc* 


to 


ACTION:  Notice  of  proposed  contract 
market  rule  changes. 


summary:  The  Chicago  Mercantile 
Exchange  ("CME"  or  "Exchange")  has 
submitted  a  proposal  to  change  the 
delivery  points  in  the  gold  futures 
contract  from  Chicago  and  New  York 
City  to  London.  England.  The 
Commodity  Futures  Trading 
Commission  ("Commission")  has 
determined  that  the  proposal  is  of  major 
economic  significance  and  that, 
accordingly,  publication  of  that  proposal 
is  in  the  public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATE:  Comments  should  be  received  on 
or  before  February  7. 1865. 
ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
]ean  A.  Webb.  Secretary,  Commodity 
Futures  Trading  Commission.  2033  K 
Street.  NW..  Washington.  D.C.  20581. 
Reference  should  be  made  to  the  CMF 
gold  contract. 

SUPPLEMENTARY  INFORMATION:  I'he 
Chicago  Mercantile  Exchange  is 
proposing  to  amend  its  gold  futiu^s 
contract.  The  purpose  of  the  proposal  is 
to  change  the  deliver>'  points  in  the  gold 
futures  contract  from  Chicago  and  New 
York  City  to  London.  England.  The 
Exchange  believes  that  a  gold  futures 
contract  with  London  delivery  would 
provide  for  superior  hedging  and  price 
basing  because  London  is  the  principal 
center  of  gold  trading  worldwide  as  well 
as  the  price  basing  point  for  many  gold 
transactions. 

In  accordance  with  section  5a(12)  of 
the  Commodity  Exchange  Act,  7  U.S.C 
7a(12)  (1982).  the  Commdssion  has 
determined  that  the  proposal  submitted 
by  the  CME  concerning  its  gold  futures 
contract  is  of  major  economic 
significance  because  of  the  po(e(ilial 
effect  on  the  hedging  utility  and  pricing 
of  the  contract,  and  becamse  the 
obligations  and  procedures  to  be 
followed  by  traders  intending  to  make 
or  take  delivery  would  be  significantly 
altered.  Accordingly,  the  CME's 
proposed  amendments  dre  printed 
below,  using  bracketing  to  indicate 
deletions  and  italics  to  indicate 
additions: 

;<401.  COMMODITY 
SF'ECIFICATIONS.— Each  futures 
contract  shall  be  for  a  tkmckin 
depository  account  in  gvld  meeting  the 
specifications  of  a  "^ood  delivery  bar" 
in  the  London  Gold  Market  at  the  time 
of  delivery.  [100  fine  troy  ounces  of  gold 
no  less  than  .995  fine  contained  in  no 
more  than  three  bars,  each  of  which 


shall  be  of  the  same  Hneness.  no  one  of 
which  shall  contain  less  than  31  fine  troy 
ounces  of  gold.  J 

•  •  *  •  • 

3403.  DELIVERY.— [In  addition  to  the 
applicable  procedures  and  requirements 
of  Chapter  7,  the  following  shall 
speciHcally  apply  to  the  delivery  of 
gold.  J  The  clearing  member 
representing  the  seller  shall  hereafter  be 
called  the  seller.  The  clearing  member 
representing  the  buyer  shall  hereafter 
be  called  the  buyer. 

A.  Delivery  Days  { 

Delivery  may  be  made  on  any 
[Exchange!  business  day  of  the 
contract  month  common  to  the  London 
Gold  Market,  Chicago  banks  and  New 
York  banks  except  that  delivery  may  not 
be  made  on  the  business  day  following  a 
holiday  for  Chicago  banks  or  New  York 
City  banks,  fiwill  not  be  allowed  from 
on  approved  depository  absenting  a 
holiday  on  an  Exchange  business  day. a 

B.  Sellers  Duties 

The  seller  shall  present  to  the 
Clearing  House  by  5:00  p.m.  (Chicago 
time)  two  business  days  before  the  day 
chosen  by  the  seller  to  make  delivery  a 
Seller's  Notice  of  Intent  to  Deliver.  By 
1:00p.m.  (Chicago  time)  on  the  business 
day  precedir.g  the  delivery  day  the 
seller  i!haU  present  to  the  Clearing 
House  a  Seller's  Delivery  Commitment. 
By  2.Wp.m.  (London  time)  on  the 
delivery  day  the  seller  shall  credit  100 
fine  troy  ounces  of  gold  to  the  CME  gold 
delivery  account  at  a  London  Gold 
Depository. 

C.  Buyer's  Duties 

The  buyer  receiving  a  Notice  of 
Delivery  shall  present  to  the  Clearing 
House  by  LWp.m.  (Chicago  time)  on 
the  business  day  preceding  the  delivery 
day  a  Buyer's  Delivery  Commitment.  By 
2:00  p.m.  (London  time)  on  the  day  of 
delivery  buyer  shall  present  to  the  bank 
handling  the  CME  dollar  delivery 
account  a  guarantee,  from  an  Exchange- 
approved  bank  in  a  form  acceptable  to 
the  Clearing  House,  that  dollar  payment 
for  delivery  will  be  made  to  the  CME 
dollar  delivery  account  on  the  delivery 
day. 

On  the  delivery  day  the  buyer  shall 
make  payment  for  delivery  in  same-day 
funds  to  the  CME  dollar  delivery 
account.  The  amount  of  the  payment 
shall  be  100  times  the  settlement  price 
on  the  earlier  of  the  day  the  seller 
tendered  his  Notice  of  Intent  to  Deliver 
to  the  Clearing  House  or  the  last  day  of 
trading. 


D.  Completion  of  Delivery 

Upon  receipt  of  gold  into  the  CME 
gold  delivery  account,  on  the  day  of 
delivery  the  Clearing  House  shall  make 
dollar  payment  for  the  delivery  to  the 
account  specified  by  the  seller  at  an 
Exchange-approved  bank.  Upon  receipt 
of  the  documents  specified  in  Rule 
3403C.,  on  the  delivery  day  the  Clearing 
House  shall  credit  100  fine  troy  ounces 
of  gold  to  the  account  specified  by  the 
buyer  at  an  Exchange-approved  London 
Gold  Depository. 

E.  Approved  Delivery  Facilities 

The  Exchange  shall  maintain  a  List  of 
Approved  London  Gold  Depositories 
and  Approved  Banks  for  deliveries. 
Only  those  depositories  and  banks  that 
ore  approved  at  the  time  of  delivery 
may  be  specified  as  delivery  facilities. 

F.  Penalties 

A  seller  who  fails  to  perform  by  the 
deadline  times  specified  in  Rule  3403.B., 
but  who  subsequently  performs  by  these 
deadline  times  on  the  next  business  day. 
shall  receive  payment  for  delivery  on 
the  business  day  after  the  scheduled 
delivery  day  and  shall  be  subject  to  a 
penalty  of  130  percent  of  the  overdraft 
charge  applicable  for  the  CME  gold 
delivery  account.  Delivery  of  a  seller 
who  fails  to  perform  by  these  deadline 
times  on  the  next  business  day  shall  be 
made  by  the  Exchange.  The  seller  shall 
then  be  responsible  for  any  difference 
between  the  purchase  price  of  the  gold 
delivered  by  the  Exchange  and  the 
payment  required  under  Rule  3403.C.  In 
addition,  the  seller  shall  then  pay  a 
penalty  of  one  percent  of  the  contract 
value  plus  the  overdraft  penalty 
specified  above. 

A  buyer  who  fails  to  perform  by  the 
deadline  times  specified  in  Rule  3403.C., 
but  who  subsequently  performs  by  these 
deadline  times  on  the  next  business  day, 
shall  receive  delivery  on  the  business 
day  after  the  scheduled  delivery  day 
and  shall  be  subject  to  a  penalty  of  130 
percent  of  the  overdraft  charge 
applicable  for  the  CME  dollar  delivery 
account.  Delivery  of  a  buyer  who  fails 
to  perform  by  these  deadline  times  on 
the  next  business  day  shall  be  taken  by 
the  Exchange.  The  buyer  shall  then  be 
responsible  for  any  difference  between 
the  sales  price  of  the  gold  received  by 
the  Exchange  and  the  payment  required 
under  Rule  3403C.  In  addition,  the  buyer 
shall  then  pay  a  penalty  of  one  percent 
of  the  contract  value  plus  the  overdraft 
penalty  specified  above. 

The  proposed  amendments  to  the  gold 
futures  contract  would  become  effective 
immediately  after  Commission  approval 
for  all  contract  months  subsequently 
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listed  by  the  Exchange  for  trading,  but 
would  not  be  applicable  to  currently 
listed  months. 

Fon  furtheh  information  contact: 

Richard  Shilts,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission,  2033  K  Street.  NW.. 
Washington.  DC,  (202)  254-7303. 

Other  materials  submitted  by  the 
CME  in  support  of  the  proposed  rules 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  CFR  Part  145 
(1983)).  Requests  for  copies  of  such 
materials  should  be  made  to  the  FOI. 
Privacy  and  Sunshine  Acts  Compliance 
Sta^  of  the  Office  of  the  Secretariat  at 
the  Commission's  headquarters  in 
accordance  with  17  CFR  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  amendments  should  send  such 
comments  to  Jean  A.  Webb.  Secretary, 
Commodity  Futures  Trading 
Commission,  2033  K  Street.  NW., 
Washington,  D.C.  20581,  by  February  7. 
1985. 

ksued  in  Washington,  D.C.  on  |aiMiar>-  3, 
19a';. 

iMn  A.  Webb. 

Secretary  of  the  Coninuiision. 

(FR  Doc.  85-539  Filed  1-7-85.  8:45  urn | 

MLUNa  COOC  USI-OI-II 


DEPARTMENT  OF  DEFENSE 

Office  of  ttte  Secretary  of  Defense 

Defense  Intelligence  Agency  Scientific 
Advisory  Committee;  Closed  Meeting 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Pub.  L 
92-463.  as  amended  by  Section  5  of  Pub. 
L  94—409,  notice  is  hereby  given  that  a 
closed  meeting  of  a  panel  of  the  DIA 
Scientific  Advisory  Comn^ttee  has  been 
scheduled  as  follows: 

DATE  April  24, 1985,  9:00  am.  to  5:00 
p  m. 

AOORE3S:  The  DIAC,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Major  Harold  E.  Linton.  USAF. 
Executive  Secretary,  DIA  Scientific 
Advisory  Committee,  Washington.  DC 
20301  (202/373-4930). 

SUPPLEMENTARY  INFORMATION:  The 

entire  meeting  is  devoted  to  the 
discussion  of  classified  information  as 
defined  in  Section  552b(c)(l).  Title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public.  Subject  matter  will 
be  used  in  a  special  study  on  future 
initiatives  in  emergency  planning. 


Dated:  junuary  2.  1985 
Patricia  H.  Means. 

OSD  Federal  Roiiister  Liainon  Officer. 
Department  of  Defense. 
jFR  Doc.  85-196  Filed  1-7-85  8:45  Hm| 
MLLINO  COOC  M1(M>1-« 


DEPARTMENT  OF  EDUCATION 

National  Advisory  Council  on  Bilingual 
Education;  Hearing 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  hearing  of  the  .National 
Advisory  Council  on  Bilingual 
Education.  Notice  of  this  heaiirg  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

DATES:  January  25. 1985— Public 
Hearing — 9:00  a.m.-4:30  p.m..  Public 
Hearing  will  be  held  at  the:  City  of 
Miami.  City  Hall  Committee  Chambers, 
3500  Pan  American  Drive.  Miami. 
Florida  33133. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Bdldch,  Designated  Federal 
Official,  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs, 
Reporter's  Building,  Room  421.  400 
Maryland  Avenue,  SW.,  Washington 
D.C.  20202.  (202)  245-2600. 
SUPPLEMENTARY  INFORMATION:  The 
National  Advisory  Council  on  Bilingual 
Education  is  established  under  Section 
732(a)  of  the  Bilingual  Education  Act  (20 
U.S.C.  3242).  The  Council  is  established 
to  advise  the  Secretary  of  the 
Department  of  Education  concerning 
matters  arising  in  the  administration  of 
the  Bilingual  Education  Act  and  other 
laws  affecting  the  education  of  limited 
English  proficient  populations.  January 
25. 1985  in  consonance  with  the 
Council's  mission  to  advise  in  the 
preparation  of  regulations  under  the 
Bilingual  Education  Act,  testimony  will 
be  heard  on  the  following  topics  which 
affect  limited  English  proficient 
populations: 

(1)  Needs  of  Special  Populations 
(Native  Americans); 

(2)  Needs  of  Immigrant  and  Refugee 
Populations:  and 

(3)  Alternative  Methodologies  of 
Instruction  for  limited  English  proficient 
children. 

Witnesses  should  notify  Zuzel 
Echevarria  at  the  Bilingual  Education 
Southeastern  Support  Center,  Florida 
International  University,  Tamiami 
Campus,  Miami.  Florida  33199,  (305) 
554-2962  of  their  intention  to  testify  in 
Miami,  Florida. 


The  following  procedures  shall  be 
observed  during  the  public  hearings: 

(1)  Witnesses  shall  be  heard  on  a  first 
come  bas's: 

(2)  Witnesses  shall  limit  testimony  to 
twenty  minutes  and  submit  written 
testimony  to  the  hearing  Chairman: 

(3)  All  testimony  shall  be  tape 
recorded:  and 

(4)  Exceptions  to  the  aforementioned 
procedures  shall  be  at  the  discretion  of 
the  Hearing  Chairman. 

Records  are  kept  of  all  Council 
proceedings,  and  are  available  for 
public  inspection  at  the  Office  of 
Bilingual  Education  and  Minority 
Languages  Affairs.  Room  421,  Reporter's 
Building.  400  Maryland  Avenue,  SW., 
Washington  D.C.  20202  Monday  through 
Friday  from  the  hours  of  8:00  a.m. — 4:30 
p.m. 

Dated:  January  2. 1985. 
|esae  M.  Soriano, 

Director.  Office  of  Bilingual  Education  and 

Minority  Languages  Affairs. 

jFR  Doc.  85-445  Filed  1-7-85:  8:45  am) 

BtLLINQ  COOC  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

iDochet  No.  ER85-205-000] 

Central  Power  and  Light  Coa  Filing 

I.inuary  4.  1985. 

I'he  filing  Company  submits  the 
following: 

Take  notice  that  Central  Power  and 
Light  Company  ("Company")  on 
December  21, 1984.  tendered  for  filing  a 
substitute  Rate  Schedule  sheet  and 
billing  calculation  sheet  to  correct  a 
billing  error  made  under  the 
transmission  services  agreement 
between  Company  and  Houston  Light 
and  Power  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE,.  Washington. 
DC.  2(M26.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Piactice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  17. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  avHilahle 

for  public  inspection. 

Kenneth  F.  Plumb. 

S^^c^eta^y. 

|FR  Uoc.  85-525  Filed  1-7^:  8:45  am| 

BtUJNO  COM  C717-01-« 


I  Docket  No.  ER85-197-a00) 

The  Cincinnati  Gas  &  Electric  Co.: 
Filing 


tiv  Kut 


iHiiuury  4, 1085. 

1  he  filing  Company  Ituhmits  the 
following: 

Take  notice  thut  on  December  24. 
1984,  The  Cincinnati  Gas  &  Electric 
Company  (CG&E)  tendered  for  filing  as 
an  initial  rate  schedule  a  letter 
agreement  with  East  Kentucky  Power 
Corporative,  Inc.  (East  Kentucky) 
providing  for  the  sale  of  approximately  5 
megawatts  of  firm  power.  Such  service, 
at  the  request  of  East  Kentucky,  is  to 
commence  on  Decemlier  20. 1984  and 
continue  on  a  monthly  basis  until  such 
time  as  a  new  138  KV  Interconnection  is 
installed  between  the  two  parties.  CC&E 
states  that  the  new  interconnection  is 
expected  to  be  operatitinal  by  June  1. 
1985. 

CC&E  requests  a  waiver  of  the 
Cutnmission's  notice  requirements  to 
permit  an  effective  date  of  December  20. 

1984.  CC&E  also  states  that  a  copy  of 
the  filing  was  served  on  East  Kentucky. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  sucfi  motions  or  protests 
should  be  filed  on  or  before  January  17, 

1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kennetli  F.  Plumb. 

Secretary. 

|FR  Doc.  85-526  Filed  1-7-«5:  8:45  am| 

SNXMO  COOC  •717-01-W 


I  Docket  No.  ELJS-14-0(»1 

City  of  Mountain  Ijilce,  IMinnesota  v. 
Nortttem  States  Power  Co.;  Complaint 

January  4. 1965. 

Take  notice  that  on  November  29, 
1984,  the  City  of  Mountain  Lake. 


Minnesota  (Mountain  Lake),  submitted 
for  filing  a  complaint  pursuant  to  Rule 
206  of  the  Commission's  Rules  of 
Practice  and  Procedure. 

Mountain  Lake  requests  that  the 
Commission  find  that  the  wheeling 
contract  demanded  by  Northern  States 
Power  Company  (NSP),  and  specifically 
the  7%  compensation  requirements  in 
the  contract  are  unjust,  unreasonable, 
unduly  preferential  and  unlawfully 
violate  sections  205(a)  and  205(b)  of  the  ^ 
Federal  Power  Act. 

Mountain  Lake  also  requests  that  the 
Commission  exercise  the  authority 
granted  to  the  Commission  under 
section  206  of  the  Federal  Power  Act  to 
initiate  an  investigation  for  the  purpose 
of  determining  a  just  and  reasonable 
loss  compensation  rate  for  the  wheeling 
contract  between  NSP  and  Mountain 
l,ake. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  February  4. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneti)  F.  Plumb, 
Secretary. 
(FR  Doc.  85-527  Filed  1-7-85:  8:45  am] 

MLUNO  COOC  (717-01-11 

(Docket  No.  ER85-207-000] 

Consolidated  Edison  Company  of  New 
York,  Inc.;  Filing 

iHnuary  4. 1985. 

Take  notice  that  on  December  27, 
1984,  Consolidated  Edison  Company  of 
New  York  submitted  for  filing  a  notice 
of  termination  for  its  currently  effective 
Rate  Schedules  FERC  Nos.  46,  49,  54  and 
67. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
inter\'ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  February  17. 


1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kemieth  F.  Plumb. 

Secretary. 

(re  Doc.  85-528  Filed  1-7-85:  8:45  am| 
MLLMa  CODE  •717-01-11 


[Docket  No.  ER85-198-0001 
Florida  Power  Corp.;  Filing 

January  4. 1985. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  December  24, 

1984.  the  Florida  Power  Corporation 
(Florida  Power)  tendered  for  filing 
Service  Schedule  X  providing  for 
extended  economy  interchange  service 
between  Florida  Power  and  the  City  of 
Tallahassee.  Florida.  Florida  Power 
states  that  Service  Schedule  X  is 
submitted  for  inclusion  as  a  supplement 
to  the  existing  contract  for  interchange 
service  between  Florida  Power  and  the 
City  of  Tallahassee  designated  as 
Florida  Power's  Rate  Schedule  FERC 
No.  96. 

Florida  Power  requests  that  Service 
Schedule  X  be  permitted  to  become 
effective  January  5. 1985,  and  therefore 
requests  waiver  of  the  sixty  day  notice 
requirement.  Copies  of  this  filing  have 
been  served  upon  the  City  of 
Tallahassee  and  the  Florida  Public 
Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  528 
North  Capitol  Street,  NE..  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  17. 

1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kennelb  F.  Plumb, 

Secretary. 

[re  Doc.  85-529  Filed  1-7-85:  8:45  am) 

BHJJNa  OOOE  •717-01-4I 
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(Docket  Na  ER8S-19»-000| 
Florida  Powrer  Corp.;  Filing 

January  4.  1985. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  December  24, 

1984.  the  Florida  Power  Corporation 
(Florida  Power)  tendered  for  filing 
Service  Schedule  X  which  provides  for 
extended  economy  interchange  service 
between  Florida  Power  and  Florida 
Power  and  Light  Company  (FPL).  Florida 
Power  states  that  Service  Schedule  X  is 
submitted  for  inclusion  as  a  supplement 
under  the  existing  contract  for 
interchange  service  between  Florida 
Power  and  FPL  designated  as  Florida 
Power's  Rate  Schedule  FPC  No.  61  and 
FPLs  Rate  Schedule  FPC  No.  24.  Florida 
Power's  filing  includes  a  Certificate  of 
Concurrence  executed  by  FPL  in  lieu  of 
an  independent  filing. 

Florida  Power  requests  that  Service 
Schedule  X  be  permitted  to  become 
effective  on  the  first  of  January.  1985. 
and  therefore  requests  waiver  of  the 
sixty  day  notice  requirement.  Copies  of 
the  filing  have  been  served  upon  FPL 
and  the  Florida  Public  Service 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  fie  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capital  Street.  NE..  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  17, 

1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumlt, 

Secrvlary. 

|FR  Do(   85-530  Filed  l-7-«5:  8:4.S  am) 

MUJtMl  COOC  •717-01-M 


Public  Service  Company  of  New 
Mexico;  Filing 

(Docket  No.  ER8S- 196-000 1 

)anuar>  4.  1985. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Public  Service 
Company  of  New  Mexico  ("PN'M")  on 
December  24. 1984,  tendered  for  filing  as 
a  rale  schedule  change.  Amendment  No. 
1  to  the  Interconnection  Agreement 


between  Southwestern  Public  Service 
Company  ("SPS ')  and  PNM  (designated 
as  PNM  Rate  Schedule  FERC  No.  53). 

Amendment  No.  1  to  the 
Interconnection  Agreement  between 
PNM  and  SPS  modifies  2.03  to  recognize 
that  PNM  and  SPS  may  lease,  as  well  as 
own,  their  respective  portions  of  the 
interconnection  facilities  described  in 
the  Interconnection  Agreement.  This 
Amendment  will  enable  PNM  to  enter 
hi  to  a  sale/lease  back  transaction  for  its 
portion  of  the  interconnection  facilities. 
The  closing  of  this  transaction  is 
expected  to  occur  on  or  about  January 
30, 1985.  PNM  therefore  requests  waiver 
of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  have  been  served 
upon  SPS  and  the  New  Mexico  Public 
Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  17, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc.  85-531  Filed  1-7-85  8.45  .imj 
MUJNa  COOC  sTir-ei-ii 


(Docket  No.  ER85-204-000I 

South  Carolina  Generating  Coin|»any, 
inc.;  Filing 

(anuary  4. 1985. 

The  filing  Company  submits  the 
following: 

Take  notice  that  South  Carolina 
Generating  Company.  Inc.  (GENCO),  on 
December  26. 1984.  tendered  for  filing  an 
executed  Unit  Power  Sales  Agreement 
between  it  and  South  Carolina  Electric  A 
Gas  Company  (SCE&G).  whereby 
GENCO,  a  new  entity,  will  sell  to 
SCE&G  all  of  the  output  of  GENCO  s 
Williams  Electric  Generating  Station,  a 
580  MW  coal-fired  plant. 

GE.\CO  requests  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  Unit  Power 
Sales  Agreement  to  become  effective  as 


of  January  1, 1985.  SCE&G  concurs  in 
this  request. 

Copies  of  the  executed  Unit  Power 
Sales  Agreement  have  been  served  upon 
SCE&G  and  upon  the  South  Carolina 
Public  Serv  ice  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Hling  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  17, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

ire  Doc.  85-532  Filed  1-7-85;  8:45  am) 
■HXMO  COOC  trir-ei-M 


(Docket  No.  ER8S-202-000] 

St  Joseph  Light  k  Power  Co.;  Filing 

January  4,  1985. 

The  filing  Company  submits  .the 
following: 

Take  notice  that  St.  Joseph  Light  & 
Power  Company  on  December  26. 1984. 
tendered  for  filing  a  Notice  of 
Cancellation  for  Rate  Schedule  FPC  No. 
9  between  the  Company  and  Union 
Electric,  said  rate  schedule  being 
initially  filed  on  April  24, 1967.  This  rate 
schedule  was  terminated  by  its  own 
terms  in  May  1968. 

Copies  of  this  filing  have  been  served 
upon  Union  Electric  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  \yashington, 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  17, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
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with  the  Commission  and  are  available 

tor  public  inspection. 

Kenneth  F.  Plumb, 

Secrvtar}'. 

|FR  Doc.  85-533  Filed  1-7-BS:  6:45  am) 

MLUNQ  COOC  tT%T-*%-m 


(Docket  No.  ER8S-203-000] 

SL  Josepti  Ught  &  Power  Co^  Filing 


siibr 


lanuary  4. 1985. 

The  filing  Company  sii)mtt8  the 
following: 

Take  notice  that  St.  Joseph  Light  & 
Power  Company  on  December  26, 1984, 
tendered  for  filing  a  Notice  of 
Cancellation  for  Rate  Schedule  FPC  No. 
10  between  the  Company  and  Union 
Electric,  said  rate  schedule  being 
initially  filed  on  December  18, 1967.  This 
rate  schedule  was  terminated  by  its  own 
terms  in  May  1969. 

Copies  of  this  filing  have  been  served 
upon  Union  Electric  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
inter\'ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385,211, 
385.214).  AH  such  motions  or  protests 
should  be  filed  on  or  before  January  17, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 


Secretary. 

(Fit  Doc.  85-534  Filed  1-7-65:  8:45  am] 

mxMQ  COOC  triT-oi-n 


[Docket  No.  ER85-200-000] 
Union  Electric  Co.;  Filing 


lanuary  4. 1985. 

Take  notice  that  on  December  24, 
1984,  Union  Electric  Company,  (Union) 
submitted  for  filing  a  Notice  of 
Cancellation/Termination  pursuant  to 
Section  35.15  of  the  Commission's  Rules 
of  Practice  and  Procedure. 

Union  states  that  FPC  Rate  Schedule 
No.  80  terminated  by  its  own  terms  on 
May  31, 1973  and  that  a  Certificate  of 
Concurrence  was  not  filed  at  the  time  of 
this  agreement. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  17. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  857^35  Filed  1-7-85  8:45  am) 
MUJNO  COOC  •^^^^^>^^tl 


FEDERAL  RESERVE  SYSTEM 

Green  Mountain  Financial  Services 
Corporation,  et  al.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1841(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  receive(l  not  later  than  January 
28, 1985. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  E.  Randall,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Green  Mountain  Financial  Services 
Corporation,  New  York,  New  York;  to 
become  a  bank  holding  company  by 
acquiring  at  least  26.09  percent  of  the 


voting  shares  of  The  Green  Mountain 
Bank,  Bondville,  Vermont.  Comments  on 
this  application  must  be  received  not 
later  than  January  30, 1985. 

B.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Chemical  New  York  Corporation. 
New  York,  New  York;  to  acquire  100 
percent  of  the  voting  shares  of  Chemical 
National  Bank,  Jericho,  New  York. 

C.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street.  NW,  Atlanta,  Georgia 
30303: 

1.  Commercial  Bancshares  of 
Roanoke,  Inc.,  Roanoke,  Alabama;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  The  Commercial  Bank  of 
Roanoke,  Roanoke,  Alabama. 

D.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois. 
60690: 

1.  MBP  Financial  Services.  Inc., 
Petersburg  Illinois:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  National 
Bank  of  Petersburg,  Petersburg,  Illinois. 

E.  Federal  Reserve  Bank  of  SL  Louis 
(Delmer  P.  Weisz.  Vice  President)  411 
Locust  Street  St.  Louis.  Missouri  63166: 

1.  Firsit  State  Bancoiporation,  Inc., 
Tiptonville,  Tennessee;  to  acquire  66.67 
percent  of  the  voting  shares  of  The 
Martin  Bank,  Martin.  Termessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  2. 1985. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
(FR  Doc.  85-469  Filed  1-7-85;  8:45  am] 
BiLUNO  COOC  mo-oi-w 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Consumer  Participation;  Open 
Meetings 

agency:  Food  and  Driig  Administration, 
HHS. 


action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  consumer  exchange  meetings: 

San  Francisco  District  Offlce,  chaired 
by  Ronald  Fisher,  Branch  Director  for 
Compliance.  The  topic  to  be  discussed  is 
Women's  Health  Issues. 

Date:  Thursday,  January  24. 1985, 1 
p.m.  to  3  p.m. 
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Address:  State  Department  of 
Consumer  Affairs.  1021  O  St..  Rm.  U)21 
Sacramento.  CA  95814. 
FOR  FMITHER  INFORMATION  CONTACT 
Lula  Holland.  Consumer  Affairs  Officer 
Food  and  Drug  Administration.  50 
United  Nations  Plaza,  Rm.  524  San 
Francisco.  CA  94102.  415-556-2682. 

Nashville  District  Office,  chaired  by 
Mayward  E.  Mayfield.  Distrit  t  Director. 
The  topics  to  be  discussed  are  Women's 
Health  Issues  and  Food  and  Nutrition. 

Date:  Friday.  January  25,  1985.  10:30 
a.m.  to  11:30  a.m. 

Address:  Senior  Citizen's  Club.  2U0 
East^anklin  St.,  Gallatin.  TN  37066. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Uoyd,  Consumer  .Affairs 
Officer,  Food  and  Drug  Administration, 
297  Plus  Park  Blvd..  Nashville.  TN  37217. 
615-251-5208. 

Orlando  District  Office,  chaired  by 
Adiim  I  Tru|illo.  District  Director.  The 
topic  to  btr  discussed  is  Women's  Health 
Issues. 

Date.  Thursday.  |anuary  31.  1985.  9 
a  m.  to  12  p.m. 

Address:  Doyle  Conner  Bld^..  Florida 
Department  of  Agriculture  and 
Consumer  Services,  Division  of  Plant 
Industry.  191  SW.  34lh  St..  Gainesville. 
FL  32602. 

FOR  FURTHER  INFORMATION  CONTACT 
Lynne  Isaacs.  Consumer  Affairs  Officer, 
Food  and  Drug  Administration,  72(X) 
Lake  Ellenor  Dr.,  Suite  120.  Orlando.  FL 
32809.  305-8.->S-O900. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  these  meetings  is  to 
encourage  dialogue  between  consumers 
and  FDA  officials,  to  identify  and  set 
priorities  for  current  and  future  health 
concerns,  to  enhance  relationships 
between  local  consumt  rs  and  FDA  s 
District  Offices,  and  to  contribute  to  the 
agency's  polii  ymiiking  deci.slnns  on  vital 
issues. 

Dated:  December  31    l>W4 
loseph  P.  Hile, 

AssiX.iale  Commi^iotH'r  tor  Rt^uhiton 

Affairs. 

IFR  Doc.  85-16-  Filed  1- 

■UJNe  COK  41«»«1-lt 


•-85;  8:45  am  I 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

Development  Operations  Coordination 

Document;  Kerr-McGee  Corp. 

agency:  Minerals  Mana;4enient  Service. 
Interior. 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 


summary:  Notice  is  herebv  given  that 
Kerr-Mc(iee  Corporation  has  submitted 
a  DOCD  describing  the  activities  if 
proposes  to  conduct  on  Lense  OCS  0;i:;5. 
Block  32.  Ship  Shonl  .Area,  offshore 
Louisiana.  Proposed  plans  f-jr  the  abo\e 
area  provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Morgan  City. 
Louisiana 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  December  31,  1981. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Rtgionrtl  Director,  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metdirie. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Angie  Gobert;  Mineifl!-:  .M.i'i. lament 
Service:  Gulf  of  Mexico  OCS  Region; 
Rules  and  Production;  Plans,  Platform 
and  Pipeline  Section;  Exploration/ 
Development  Plans  Unit;  Phone  (.t04) 
a'?8-0876. 
SUPPlfMENTARY  INFORMATION:  1  he 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
pioredures  under  which  the  Minerals 
Management  Service  makes  information 
cimtained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
ly-'g,  (44  FR  53685).  Those  practices  and 
p:-oceduros  are  set  out  in  revised 
S  250  34  of  Title  30  of  the  CFR 

Udted:  Deremljer  31,  19H4 

loltn  L  Rankin. 

Ri^:i<nal Director.  GulfofKf^xico  IK:S 
Region 

jFR  Do.    85-  4ti3  Filed  1-7-«5  8:45  ami 

HUJUQ  COOC  4310-IIR-ll 


Development  Operations  Coordination 
Document;  Union  Petroleum  Corp. 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  Receipt  of  a 

Proposed  Development  Operations 

Coordination  Document  (DOCD). 


I 


summary:  Notice  is  hereby  given  that 
Union  Texas  Petroleum  Corporation  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  1130.  Block  171,  Vermilion 
Area,  offshore  Louisiana.  Proposed 


plans  for  the  above  .trea  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Inlracoastal  City.  Louisiana 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  December  28, 1984. 

ADDRESSES:  A  copy  of  the  subject 
DOfD  is  iutiilable  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Ri'gion.  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Angie  Gobert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans.  Platform  and  Pipeline  Section; 
E.xploration/Development  Plan  Unit; 
Phone  (504)  838-0876. 

SUPPlfMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
loral  governments,  and  other  interested 
p.^rties  became  effective  December  13, 
H>''9  (44  FR  5J685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250..'M  of  ritle  30  of  the  CFR. 

DHled:  Dpcpmber  28.  ^m^ 
|ohn  L.  R.inkin, 

Rfii'onal  ni-.fctor.  Gulf  of  Mexico  OCS 
Refiion 

|r»?  Due  a-i  4!M  Filed  l-7-«>:  8:45  am| 
MUJNO  COOe  4110-IIR  M 


National  Park  Service 

Martin  Luther  King,  Jr.,  National 
Historic  Site  and  Preservation  District 
Advisory  Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Commission 
Act  that  a  meeting  of  the  Martin  Luther 
King,  Jr..  National  Historic  Site  Advisory 
Commission  will  be  held  at  10:30  a.m.  on 
Thursday.  February  14, 1985,  at  The 
Martin  Luther  King,  Jr.,  Center  for  Non- 
Violent  Social  Change,  Inc..  Freedom 
Hall,  Room  261.  449  Auburn  Avenue, 
NE.,  Atlanta,  GA  30312. 

The  purpose  of  the  Martin  Luther 
King.  Jr.,  National  Historic  Site  Advisory 
Commission  is  to  consult  with  the 
Secretary  of  the  Interior  on  matters  of 
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planning,  development  and 
administration  of  the  Martin  Luther 
King,  Jr.,  National  Historic  Site.  The 
purpose  of  this  meeting  will  be  to  update 
the  Commission  on  park  planning  and 
operations. 

The  members  of  the  Advisory 
Commission  are  as  follows: 

Mr.  William  Allison,  Chairman 

Mr.  John  H.  Calhoun.  Jr. 

Dr.  Elizabeth  A.  Lyon 

Mr.  C.  Randy  Humphrey 

Mrs.  Christine  King  Farris 

Mr.  Handy  Johnson,  Jr. 

Mr.  James  Patterson 

Mrs.  Freddye  Scarborough  Henderson 

Mrs.  Millicent  Dobbs  Jordan 

Mr.  John  W.  Cox 

Reverend  Joseph  L  Roberts,  Jr. 

Mrs.  Coretta  Scott  King.  Ex-Officio 
Member  | 

Director,  National  Park  Service,  Ex- 
Officio  Member 

The  meeting  will  be  open  to  the 
public;  however,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Any  member  of  the  public 
may  file  with  the  Commission  a  written 
statement  concerning  the  matters  to  be 
discussed. 

Persons  wishing  further  information 
concerning  the  meeting  or  who  wish  to 
submit  written  statements  may  contact 
Randolph  Scott,  Superintendent,  Martin 
Luther  King,  Jr.,  National  Historic  Site, 
522  Auburn  Avenue,  NE.,  Atlanta, 
Georgia  30312;  Telephone  404/221-5190. 
Minutes  of  the  meeting  will  be  available 
approximately  4  weeks  after  the 
meeting. 

Dated:  December  26, 1984. 
Thomas  W.  Piehl, 

Acting  Regional  Director,  Southeast  Region 
|FR  Doc.  85-501  Filed  1-7-65;  8:45  am] 
•NXINQ  COOC  4310-70-11  I 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  of  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
December  29. 1984.  Pursuant  to  S  60.13 
of  36  era  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
Washington,  DC  20243.  Written 


comments  should  be  submitted  by 
January  23, 1984. 
Linda  McClelland, 

Acting  Chief  of  Registration,  National 
Register 

COLORADO 

Bent  County 

Prowers  vicinity,  Prowers  Bridge  (Vehicular 
Bridges  in  Colorado  TR),  Cty.Rd.  34 

Chaffee  County 

Buena  Vista  vicinity.  Bridge  over  Arkansas 

River  (Vehicular  Bridges  in  Colorado  TR), 

U.S.  Hwy  24 
Nathrop  vicinity,  Hortense  Bridge  (Vehicular 

Bridges  in  Colorado  TR),  CO  162 
Salida,  F  Street  Bridge  (Vehicular  Bridges  in 

Colorado  TR).  F  St. 

Clear  Creek  County 

Idaho  Springs,  Miner  Street  Bridge 
(Vehicular  Bridges  in  Colorado  TR),  Miner 
St. 

Conejos  County 

Antonito  vicinity.  Costilla  Crossing  Bridge 
(Vehicular  Bridges  in  Colorado  TR).  Cty. 
Rd.  over  Rio  Grande  River 

CostiUa  County 

San  Luis,  San  Luis  Bridge  (Vehicular  Bridges 
in  Colorado  TR),  Off  CO  195 

Crowley  County 

Manzanola  vicinity,  Manzanola  Bridge 
(Vehicular  Bridges  in  Colorado  TR),  CO 
Hwy207 

Delta  County 

Delta  vicinity,  Esaclante  Canon  Bridge 

(Vehicular  Bridges  in  Colorado  TR),  Cty. 

Rd.  650R 
Delta  vicinity.  Roubideau  Bridge  (Vehicular 

Bridges  in  Colorado  TR),  Cty.  Rd.  G50R 
Delta.  Delta  Bridge  (Vehicular  Bridges  in 

Colorado  TR),  U.S.  Hv/y  50 
Hotchkiss,  Hotchkiss  Bridge  (Vehicular 

Bridges  in  Colorado  TR),  Cty.  Rd.  3400R 

Denver  County 

Denver,  14th  Street  Viaduct  (Vehicular 

Bridges  in  Colorado  TR),  14th  St. 
Denver,  19th  Street  Bridge  (Vehicular  Bridges 

in  Colorado  TR),  19th  St. 
Denver,  20th  Street  Viaduct  (Vehicular 

Bridges  in  Colorado  TR),  20th  St. 
Denver,  Broadway  Bridge  (Vehicular  Bridges 

in  Colorado  TR),  Broadway  Ave. 

Eagle  County 

Red  Cliff  vicinity.  Red  Cliff  Bridge  (Vehicular 
Bridges  in  Colorado  TR),  U.S.  24 

State  Bridge.  State  Bridge  (Vehicular  Bridges 
in  Colorado  TR),  Off  CO  131 

El  Paso  County 

Manitou  Springs.  Bridge  over  Fountain  Creek 
(Vehicular  Bridges  in  Colorado  TR),  Rt.  24 

Manitou  Springs,  Manitou  Springs  Bridges  (2) 
(Vehicular  Bridges  in  Colorado  TR),  Park 
Ave.  and  Cannon  Ave.  over  Fountain  Creek 

Fremont  County 

Canon  City  vicinity,  Royal  Gorge  Bridge 
(Vehicular  Bridges  in  Colorado  TR),  Royal 
Gorge  Park  over  Arkansas  River 


Canon  City,  Fourth  Street  Bridge  (Vehicular 

Bridges  in  Colorado  TR).  Fourth  St. 
Florence  vicinity.  Bridge  No.  10/Adelaide 

Bridge  (Vehicular  Bridges  in  Colorado  TR). 

Fremont  County  Rd. 
Howard.  Howard  Bridge  (Vehicular  Bridges 

in  Colorado  TR),  Off  U.S.  50 
Portland.  Portland  Bridge  (Vehicular  Bridges 

in  Colorado  TR),  SR  120 

Garfield  County 

Carbondale  vicinity,  Satank  Bridge 

(Vehicular  Bridges  in  Colorado  TR),  Cty. 

Rd.  106 
Glenwood  Springs  vicinity.  South  Canon 

Bridge  (Vehicular  Bridges  in  Colorado  TR), 

Cty.  Rd.  134 
Rifle,  Rifle  Bridge  (Vehicular  Bridges  in 

Colorado  TR).  Off  SR  6/24  over  Colorado 

River 

Las  Animas  County 

El  Moro  vicinity,  Elson  Bridge  (Vehicular 

Bridges  in  Colorado  TR),  Cty.  Rd.  36 
Hoehne  and  Aguilar  vicinity,  Avery  Bridges 

(Vehicular  Bridges  in  Colorado  TR).  Cty. 

Rd.  over  Leitensddrfer  Arroyo  and 

Apishapa  River 
Madrid  vicinity.  Bridge  over  Burro  Canon 

(Vehicular  Bridges  in  Colorado  TR).  CO  12 
Trinidad,  Commercial  Street  Bridge 

(Vehicular  Bridges  in  Colorado  TR). 

Commercial  St. 

Mesa  County 

Fruita  vicinity,  Fniita  Bridge  (Vehicular 

Bridges  in  Colorado  TR).  Cty.  Rd.  17.50 

over  Colorado  River 
Grand  Junction,  Black  Bridge  (Vehicular 

Bridges  in  Colorado  TR).  25.30  Rd.  over 

Guimison  River 
Grand  Junction.  Fifth  Street  Bridge 

(Vehicular  Bridges  in  Colorado  TR).  U.S. 

Hwy50 

Morgan  County 

Fort  Morgan  vicinity.  Rainbow  Arch  Bridge 
(Vehicular  Bridges  in  Colorado  TR),  CO  52 

Pitkin  County 

Aspen  vicinity,  Maroon  Creek  Bridge 
(Vehicular  Bridges  in  Colorado  TR).  CO  82 

Aspen,  Sheely  Bridge  (Vehicular  Bridges  in 
Colorado  TR),  Mill  Street  Park 

Prowers  County 

Granada  vicinity,  Douglas  Crossing  Bridge 
(Vehicular  Bridges  in  Colorado  TR),  Cty. 
Rd.28 

Pueblo  County 

Avondale.  Avondale  Bridge  (Vehicular 

Bridges  in  Colorado  TR),  Cty.  Rd.  327 
Boone  vicinity,  Huerfano  Bridge  (Vehicular 

Bridges  in  Colorado  TR),  U.S.  Hwy  50 
Boone  vicinity,  Nepesta  Bridge  (Vehicular 

Bridges  in  Colorado  TR),  Cty.  Rd.  613 
Pueblo  vicinity,  St.  Charles  Bridge  (Vehicular 

Bridges  in  Colorado  TR).  Cty.  Rd.  65 

Rio  Blanco  County 

Meeker  vicinity.  Hay's  Ranch  Bridge 
(Vehicular  Bridges  in  Colorado  TR).  Cty. 
Rd.  127 
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Rio  Grande  County 

Del  Norte  vicinity.  Sutherland  Britf^ 

(Vehicular  Bridges  in  Colorado  TR/.  Off 

U.S.  180 
Del  Norte  vicinity.  Wheeler  Bridge 

{Vehicular  Bridges  in  Colorado  TR).  Off 

U.S.  leo 
South  Fork  vicinity.  Masonic  Park  Bridge 

(Vehicular  Bridges  in  Colorado  TR).  Off 

CO  149 

Routt  County 

Steamboat  Springs  vicinity.  Four  Mile  Bridge 
(Vehicular  Bridges  in  Colorado  TR).  Cty. 
Rd.42 

Sununit  County 

Slate  Creek.  Slate  Creek  Bridge  (Vehicular 
Bridges  w  Colorado  TR),  Cty  Rd.  1430  over 
Blue  River 

DISTRICT  OF  COLUMBIA 

Washington 

Dupont  Circle  Historic  District  (Boundary 
Increase).  Roungly  bounded  by  Florida 
Ave..  16th.  22nd  and  T  Sts..  Rhodp  Island 
Ave.  and  N  St. 

Strivers' Section  Historic  District.  Roughly 
bounded  by  New  Hampshire  and  Florida 
Ave's..  17th  and  18th  Sts.  along  T,  U.  and 
Willard  Sts.  NW. 

|FTt  Doc.  85-503  Filed  1-7-85:  8:43  am] 

BIUJNG  COOC  4310-70^1 


INTERSTATE  COMMERCE 
COMMISSION 

(Ex  Parte  No.  3M  <Sui)-14)| 

Intrastate  Rail  Rate  Autttority; 
Michigan 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  extension  of  time  for 
filing. 

SUMMARY:  The  Michigan  Department  of 
Transportation's  request  for  an 
extension  of  time  for  filing  revised 
standards  and  procedures  is  granted. 

DATES:  The  revision  of  Michigan's 
submission  is  due  on  Febrjary  25.  1985 

FOR  FURTHER  INFORMATION  CONTACT 

Louis  E.  Gitomer.  (202)  275-7245. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems.  Inc..  Room  2227.  Interstate 
Commerce  Commission.  Washington. 
DC  20423.  or  call  2fta-4.3.S7  (DC 
Metropolitan  area)  or  toll  free  (800)  424- 
5403. 


By  the  Commission.  Reese  H.  Taylor.  Jr.. 
Chairman. 
lames  H.  Bayne. 

Secretary. 

jFR  Doc.  85-^ae  Filed  1-7-85:  8:45  am) 

MLUNQ  COOC  7035-Ot-ll 


(Docket  Na  AB-«  (Sul>-23SX1 

Burlington  Northern  Railroad 
Company;  Abandonment  Exemption  in 
Okanogan  County,  WA;  Exemption 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152. 
Subpart  F — Exempt  Abandonments  to 
abandon  its  20.04-mile  line  of  railroad 
between  milepost  124.00  near  Oroville 
and  milepost  144.04  near  Chopaka  in 
Okanogan  County.  WA. 

Applicant  has  certified:  (1)  That  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period.  The  appropriate  State 
agency  has  been  notiHed  in  writing  at 
least  10  days  prior  to  the  filing  of  this 
notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandoiunent  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen,  360 1.CC.  91 
(1979). 

The  exemption  will  be  efTective 
Feburary  7. 1985,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  must 
be  filed  by  January  18. 1985,  and 
petitions  for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  January  28. 
1985  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423, 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Peter  M.  Lee, 
3800  Continental  Plaza,  777  Main  St.. 
Fort  Worth.  TX  76102. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  January  2. 1985. 


By  the  Commission,  Heber  P.  Hardy. 
Director,  Office  of  Proceedings. 
James  H.  Bayne. 
Secretary. 
[FR  Doc.  85-489  Filed  1-7-85:  8.45  am) 

MLUNQ  COOC  703S-01-II 


(Docket  No.  AB-55  (Sub-137X)] 

Seat>oard  System  Railroad,  Inc.; 
Abandonment  In  Hernando  County,  FL; 
Exemption 

The  Seaboard  System  Railroad,  Inc. 
(SBD),  has  flied  a  notice  of  exemption 
under  49  CFR  Part  1152.  Subpart  F— 
Exempt  Abandonments,  as  modified  by 
Exemption  of  Out  of  Service  Rail  Lines, 
1  LC.C.  2d  55.  decided  April  16. 1984. 
SBD  will  abandon  a  line  of  railroad  horn 
near  Broco,  FL.  to  Lake  Stafford,  FL, 
between  milepost  SR-791.64  and 
milepost  SR-792.98.  a  distance  of 
approximately  1.34  miles,  in  Hernando 
County.  FL 

SBD  has  certified:  (1)  That  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years.  (2)  the  line  does  not 
handle  overhead  traffic,  and  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user]  regarding  cessation  of  service 
on  the  line  either  is  pending  with  the 
Commission  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period  preceding  this  notice.  The 
Florida  Public  Service  Commission  has 
been  notified.  See  Exemption  of  Out  of 
Service  Rail  Lines,  366  LC.C.  885  (1983). 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Coshen,  360 1.C.C.  91 
(1979). 

The  exemption  will  be  effective  on 
February  7. 1985  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  the 
effective  date  of  the  exemption  must  be 
filed  by  January  18, 1985,  and  petitions 
for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  January  28, 
1985.  with:  Office  of  the  Secretary.  Case 
Control  Branch.  Interstate  Commerce 
Commission.  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  must  be  sent  to  applicant's 
representative:  Charles  M.  Rosenberger, 
Seaboard  System  Railroad,  Inc..  500 
Water  Street.  Jacksonville.  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the  use 
of  the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 


upon  environmental  or  public  use 
condition. 

Decided:  December  Z6. 1984. 

By  the  Commission.  Heber  P.  Hardy. 
Director.  Office  of  Proceedings. 
lames  H.  Bayno,  1 

Secretary.  | 

\Y^  Doc.  85-490  Filed  1-7-65;  8:45  am) 
MLUNO  CODE  703S-01-M 


I  Docket  No.  AB-55  (Sub-138X)1 

Seaboard  System  Railroad,  Inc^ 
Abandonment  in  Nassau  County,  FL; 
Exemption 

Applicant  has  Tiled  a  notice  of 
exemption  under  49  CFR  Part  1152. 
Subpart  F — Exempt  Abandonments  to 
abandon  its  14.71-mile  line  of  railroad 
between  milepost  SM-604.37  near  Gross 
and  milepost  SM-619.06  near  Callahan 
in  Nassau  County,  FL 

Applicant  has  certified:  (1)  lliat  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  serN'ice 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period.  The  appropriate  State 
cigency  has  been  notified  in  writing  at 
least  10  days  prior  to  the  filing  of  this 
notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. 
Abandonment-Goshen,  360 1.C.C.  91 
(1979). 

The  exemption  will  be  effective 
February  6. 1985  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  must 
be  filed  by  January  17, 1985,  and 
petitions  for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  January  28, 
1985.  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  must  be  sent  to  applicant's 
representative:  Charles  M.  Rosenberger. 
SOO  Water  Street,  Jacksonville,  Fl.  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 


Decided:  January  2, 1985. 

By  the  Commission,  Heber  P.  Hardy, 
Director,  Office  of  Proceedings. 
James  H.  Bayne, 
Secretary. 
[Y9.  Doc.  85-485  Filed  l-r7-85:  8:45  am] 

BHJJNQ  COOC  703S-01-M 


DEPARTIMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Hoffmann  La  Roche  Inc.;  Manufacturer 
of  Controlled  Substances;  Application 

Pursuant  to  9  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  October  10, 1984, 
Hoffmann  La  Roche  Inc.,  340  Kingsland 
Street,  Nutley,  New  Jersey  07110,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Okq 


Tatrahydrocannabinota  (7370).. 

Mphaprodme  (90  tO) „ 

La*Ofph»nol  (9220) _ „. 


Sched- 


Hoffmann  La  Roche  Inc.  requested 
that  this  registration  include  the 
manufacture,  for  non-human 
consumption,  of  small  quantities  of 
derivatized  analogs  and  metabolites  of 
the  Schedule  I  substance. 
Tetrahydrocannabinols  (7370). 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances, 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Drug  Enforcement  Administration, 
United  States  Department  of  Justice, 
1405  I  Street,  NW..  Washington,  D.C. 
20537,  Attention:  DEA  Federal  Register 
Representative  (Room  1112),  and  must 
be  filed  no  later  than  February  7. 1985. 

Dated:  December  12, 1964. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  85-481  Filed  l-7-.e5:  8:45  amj 

BlUJNa  COOC  441(H»4I 


Manufacturer  of  Controlled 
Substances;  Applied  Science 
Laboratories,  Inc. 

By  notice  dated  October  29, 1984,  and 
published  in  the  Federal  Register  on 
November  5, 1984.  (49  FR  44251). 
Applied  Sciences  Laboratories.  Inc.,  a 
Division  of  Alltech  Association,  Inc., 
2701  Carolean  Industrial  Drive,  P.O.  Box 
440,  State  College,  Pennsylvania  16801, 
made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of  the 
basic  classes  of  controlled  substances 
listed  below: 


Drug 


Lysergic  acid  diethylaiTw)^(7315).... 

Mescaline  (7381) „. 

rJormofphme  (9313) 

Oihydro«norphine  (9145) 

1.phenylcyctohe«yta>nln«  (7460) 

Pfiencylidine  (7471) 

t-pipandinocyciotMxanecartionitrile 
(8603). 

Codeine  (9050) 

Benzoylecogonne  (9187) __. 

Ecgonine  (9180) 

Oeattipropfoxypliene  (9273) 


(POO 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970,  and 
Title  21,  Code  of  Federal  Regulations, 
§  1301.54)(e),  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  January  2. 1985. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  85-520  Filed  1-7-85:  8:45  amj 
BILUNG  CODE  4410-0»-M 


(Dodcet  No.  •4-23] 

Registration  Applications;  Controlled 
Substances;  William  H.  Carranza,  M.D., 
Bronx,  New  York;  Hearing 

Notice  is  hereby  given  that  on  May  18, 
1984,  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  William  H.  Carranza,  M.D.,  an 
Order  To  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 
should  not  deny  his  application, 
executed  on  March  24, 1983,  for 
registration  as  a  practitioner  under  21 
II.S.C.  823(f). 

Thirty  days  having  elapsed  since  the 
said  Order  To  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
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Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  commencing  at 
10:00  a.m.  on  Thursday,  January  24. 1985. 
in  Courtroom  No.  10.  United  States 
Claims  Court.  717  Madison  Place.  NW., 
Washington.  D.C. 

Dated:  (anuary  2. 1983. 
Frmnds  M.  Mullen,  |r.. 
Administrator,  Drug  Enforcement 
A  dministration. 
|FR  Doc  85-^19  Filed  1-7-aS;  8:45  am) 


IDocket  No.  84-26) 

Registration  Applications;  Controlied 
Substances;  Lee  A  Turet,  DJ>.S.. 
Bronx,  New  York;  Hearing 

Notice  is  hereby  given  that  on  |une  22. 
1984,  the  Drug  Enforcement 
Administration.  Department  of  |ustice, 
issued  to  Lee  A.  Turet.  D.D.S..  an  Order 
To  Show  Cause  as  to  why  the  Drug 
Enforcement  Administration  should  not 
deny  his  application  for  registration, 
executed  on  December  la  1983.  under 
21  U.S.C.  823(f). 

Thirty  days  having  elapsed  since  the 
said  Order  To  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  commencing  at 
10:00  a.m.  on  Thursday.  January  31. 1985, 
in  Courtroom  No.  10.  United  States 
Claims  Court.  717  Madison  Place.  NW.. 
Washington.  D.C. 

Dated:  January  2, 1983. 

Francis  M.  Mullan.  fr.. 

Administrator.  Drug  Enforcement 
Administation. 

|FR  Doc.  85-518  Filed  1-7-85:  8:45  am| 

MXMQ  COOC  4410-(»-ll 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigation,  Regarding  Certifications 
of  EligibiUty  To  Apply  for  Worker 
Adjustment  Assistance;  Airco  Cartxm, 
etaL 

Correction 

In  FR  Doc  84-33275  beginning  on  page 
49733  in  the  issue  of  Friday.  December 
21. 1984,  the  heading  to  the  document 
included  the  name  of '  Anamax  Mining 
Co."  It  should  have  included  the  name  of 
"Airco  Carbon"  as  set  forth  above. 

HUMQCOOC  ISOt-St-M 


UMI 


Office  of  Pension  and  Welfare  Benefit 
Programs 

(Prohitoittd  Transaction  Exemption  85-1; 
Exemption  AppUcetion  No.  D-3362  et  sL] 

Grant  of  Individual  Exemptiona; 
Washington  Mortgage  Co,,  et  aL 

agency:  Pension  and  Welfare  Benefit 
Programs.  Labor. 

ACTION:  Grant  of  Individual  Exemptions. 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
sunmiary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington.  D.C.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
pubhc  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31. 1978,  section  102 
of  the  Reorganization  Plan  No.  4  of  1978 
(43  FR  47713,  October  17. 1978) 
transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28. 1975).  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 


(h)  The  exemptions  are 
.4>!ministratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneflcidries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

The  Washington  Mortgage  Company, 
Inc.  (WMC)  Located  in  Seattle. 
Washington 

|)>rohibiled  Transaction  Exemption  83-1/: 
Exemption  Application  Nos.  D-3362  and  D- 
1.163) 

E\pmption 

I.  Effective  August  14. 1975,  the 
restrictions  of  section  406(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code  shall  not  apply 
to  the  past  and  proposed  sale,  exchange 
or  transfer  between  WMC  (and  its 
successor  corporations  as  described  in 
the  notice  of  proposed  exemption)  and 
certain  employee  benefit  plans  (the 
Plans)  of  multi-family  residential  and 
commercial  mortgage  loans  (the 
Mortgages]  or  participation  interests 
herein  (the  Participation  Interests) 
provided  that: 

A.  Such  sale,  exchange  or  transfer  is 
expressly  approved  by  a  fiduciary 
independent  of  WMC  who  has  authority 
to  manage  or  control  those  Plan  assets 
being  invested  in  Mortgages  or 
Participation  Interests; 

B.  The  terms  of  all  transactions 
between  the  Plans  and  WMC  involving 
thie  Mortgages  or  Participation  Interests 
are  not  less  favorable  to  the  Plans  than 
the  terms  generally  available  in  arm's- 
length  transactions  between  unrelated 
parties; 

C.  No  investment  management 
advisory,  underwriting  fee  or  sales 
commission  or  similar  compensation  is 
paid  to  WMC  with  regard  to  such  sale, 
exchange  or  transfer, 

D.  The  decision  to  invest  in  a 
Mortgage  or  Participation  Interest  is  not 
part  of  an  arrangement  under  which  a 
fiduciary  of  a  Plan,  acting  with  the 
knowledge  of  WMC,  causes  a 
transaction  to  be  made  with  or  for  the 
benefit  of  a  party  in  interest  (as  defined 
in  section  3  (14)  of  the  Act)  with  respect 
to  the  Plan;  and 

E.  WMC  shall  maintain  for  the 
duration  of  any  Mortgage  or 
Participation  Interest  which  is  sold  to  a 
Plan  pursuant  to  this  exemption,  records 
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necessary  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met.  The  records  mentioned  above  must 
be  unconditionally  available  at  their 
customary  location  for  examination,  for 
purposes  reasonably  related  to 
protecting  rights  under  the  Plans,  during 
normal  business  hours  by:  any  trustee, 
investment  manager,  employer  of  Plan 
participants,  employee  organization 
whose  members  are  covered  by  a  Plan, 
participant  or  beneficiary  of  a  Plan. 

II.  Effective  August  14. 1975.  the 
restrictions  of  section  4a6(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code  shall  not  apply 
to  any  transactions  to  which  such 
restrictions  or  taxes  would  otherwise 
apply  merely  because  a  person  is 
deemed  to  be  a  party  in  interest 
(including  a  fiduciary)  with  respect  to  a 
Plan  by  virtue  of  providing  services  to 
the  Plan  (or  who  has  a  relationship  to 
such  service  provided  described  in 
section  3(14)  (F),  (G),  (H),  or  (I)  of  the 
Act)  solely  because  of  the  ownership  of 
a  Mortgage  or  Participation  Interest  by 
such  Plan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
November  1, 1984  at  49  FR  44033. 

For  Further  Information  Contact:  Mr. 
David  Stander  of  the  Department, 
telephone  (202)  523-8881.  (This  is  a  toll- 
free  number.) 

First  Interstate  Bank  of  Alaska  (Flrat 
Interstate).  Formerly  Knoum  as  Alaska 
Bank  of  Commerce,  Located  in 
Anchorage,  Alaska 

(Prohibited  Transaction  Exemption  85-2: 
Exemption  Application  No.  D--35061 

Exemption 

I.  Effective  January  1,1975,  the 
restrictions  of  section  406(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code  shall  not  apply 
to  the  past  and  proposed  sale,  exchange 
or  transfer  between  First  Interstate  and 
certain  employee  benefit  plans  (the 
Plans)  of  multi-family  residential  and 
commercial  mortgage  loans  (the 
Mortgages)  or  participation  interest 
therein  (the  Participation  Interests) 
which  are  originated  by  First  Interstate 
provided  that: 

A.  Such  sale,  exchange  or  transfer  is 
express^  approved  by  •  fiduciary 
independent  of  First  Interstate  who  has 
authority  to  manage  or  control  those 
Plan  assets  being  invested  in  Mortgages 
or  Participation  Interests; 


B.  The  terms  of  all  transactions 
between  the  Plans  and  First  Interstate 
involving  the  Mortgages  or  Participation 
Interests  are  not  less  favorable  to  the 
Plans  than  the  terms  generally  available 
in  arm's-length  transactions  between 
unrelated  parties: 

C.  No  investment  management, 
advisory,  underwriting  fee  or  sales 
commission  or  similar  compensation  is 
paid  to  First  Interstate  with  regard  to 
such  sale,  exchange  or  transfer 

D.  The  decision  to  invest  in  a 
Mortgage  or  Participation  Interest  is  not 
part  of  an  arrangement  under  which  a 
fiduciary  of  a  Plan,  acting  with  the 
knowledge  of  First  Interstate,  causes  a 
transaction  to  be  made  with  or  for  the 
benefit  of  a  party  in  interest  (as  defined 
in  section  3(14)  of  the  Act)  with  respect 
to  the  Plan:  and 

E.  First  Interstate  shall  maintain  for 
the  duration  of  any  Mortgage  or 
Participation  Interest  which  is  sold  to  a 
Plan  pursuant  to  this  exemption,  records 
necessary  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met.  The  records  mentioned  above  must 
be  unconditionally  available  at  their 
customary  location  for  examination,  for 
purposes  reasonably  related  to 
protecting  rights  under  the  Plans,  during 
normal  business  hours  by:  any  trustee, 
investment  manager,  employer  of  Plan 
participants,  employee  organization 
whose  members  are  covered  by  a  Plan, 
participant  or  beneficiary  of  a  Plan. 

II.  Effective  January  1. 1975.  the 
restrictions  of  section  406(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code  shall  not  apply 
to  any.  transactions  to  which  such 
restrictions  or  taxes  would  otherwise 
apply  merely  because  a  person  is 
deemed  to  be  a  party  in  interest 
(including  a  fiduciary)  with  respect  to  a 
Plan  by  virtue  of  providing  services  to 
the  Plan  (or  who  has  a  relationship  to 
such  service  provider  described  in 
section  3(14)  (F),  (G),  (H),  or  (I)  of  the 
Act)  solely  because  of  the  ownership  of 
a  Mortgage  or  Participation  Interest  by 
such  Plan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
November  1, 1984  at  49  FR  44036. 

For  Further  Information  Contact:  Mr, 
David  Stander  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 


The  Andersons  Retirement  Savings 
Investment  Plan  (the  Plan)  Located  in 
Maumee,  Ohio 

[Prohibited  Transaction  Exemption  85-3: 
Exemption  Application  No.  EM797I 

Exemption    \ 

The  restrictions  of  section  406(a).  406 
(b)(1)  and  (b)(2)  and  407(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to:  (1)  The  proposed  investment  by  a 
Plan  participant  of  up  to  10%  of  the 
assets  of  the  participant's  self-directed 
individual  account  in  limited  partnership 
interests  (the  Interests)  in  the  Andersons 
(the  Employer),  the  sponsor  of  the  Plan: 
and  (2)  the  redemption  of  Interests  by 
the  Employer,  provided  that  all 
transactions  are  conducted  on  terms  no 
less  favorable  to  the  Plan  than  those 
available  to  unrelated  parties. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
November  2. 1984  at  49  FR  4415a 

For  Further  Information  Contact: 
David  M.  Cohen  of  the  Department, 
telephone  (202)  523-8671.  (This  is  not  a 
toll-free  number.) 

The  Andersons  Retirement  Savings 
Investment  Plan  for  Partners  (the  Plan) 
Located  in  Maumee,  Ohio 

[Prohibited  Transaction  Exemption  85-4: 
Exemption  Application  No.  I>-4859l 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to:  (1)  The  proposed  investment  by  a 
Plan  participant  of  up  to  10%  of  the 
assets  of  the  participant's  self-directed 
individual  account  in  limited  partnership 
interests  in  the  Andersons  (the 
Employer),  the  sponsor  of  the  Plan;  and 
(2)  the  redemption  of  Interests  by  the 
Employer,  provided  that  all  transactions 
are  conducted  on  terms  no  less 
favorable  to  the  Plan  than  those 
available  to  unrelated  parties. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
November  2, 1984  at  49  FR  44160. 

For  Further  Information  Contact: 
David  M.  Cohen  of  the  Department, 
telephone  (202)  523-8671.  (This  is  not  a 
toll-free  number.) 
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Gettel  and  Company  Front  Sharing;  Plan 
(the  Plan).  Located  in  Pigeon,  Michigan 

(Prohibited  Transaction  Exemption  85-5 
Exemption  Application  No.  D-^M87| 

Exemption 

The  restrictions  of  section  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (F.)  of  the 
Code,  shall  not  apply  to  the  loans  by  the 
Plan  of  an  amount  not  to  exceed  25%  of 
the  total  assets  of  the  Plan,  periodically 
over  the  next  5  years,  to  GMBA,  a 
partnership,  which  is  a  party  in  interest 
with  respect  to  the  Plan,  and  the 
guarantee  of  the  repayment  of  the  loans 
by  Messrs.  Clarence.  Herb  and  Loren 
Gettel,  parties  in  interest  with  respect  to 
the  Plan,  provided  the  terms  of  the  loans 
are  not  less  favorable  to  the  Plan  than 
those  obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party. 

Temporary  Nature  of  the  Exemption 

This  exemption  will  be  effective  for 
five  years  from  the  date  a  grant  of  an 
individual  exemption  is  published  in  the 
Federal  Register.  Subsequent  to  the 
expiration  of  the  exemption,  the  Plan 
may  hold  the  loans  provided  they  were 
made  during  the  five  year  period. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  28. 1984  at  49  FR  38383. 

For  Further  Information  Contact:  Ms. 
Linda  Hamilton  of  the  Department 
telephone  (202)  523-8881.  (This  is  not  a 
loll-free  number.) 

Profit-Sharing  Plan  and  Trust  Agreement 
for  Employees  of  Gonzalo  Camblor. 
M.D.,  P.C.  (the  Plan)  Located  in  Adanta. 
Georgia 

(Prohibited  Transaction  Exemptinn  Kv-A; 
Exemption  Application  No.  D-.V)Or) 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  purchase  by  the  Plan  of  a 
participation  in  a  promissory  note  of  the 
SmithKline  Corporation  from  Dr. 
Gonzalo  Camblor.  under  the  terms 
described  in  the  notice  of  proposed 
exemption,  and  the  personal  guarantee 
by  Dr.  Camblor  of  the  payment  of  the 
Plan's  participation  in  the  note,  provided 
the  Plan  pays  no  more  than  the  fair 
market  value  of  the  participation  on  the 
date  of  its  acquisition. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 


Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
November  23. 1984  at  49  FR  46215 

For  Further  Information  Contact;  Mr. 
Gary  H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881  (This  is  not  a 
toll-free  number.) 

Citation  Box  and  Paper  Co.  Profit 
Sharing  Plan  and  Retirement  Trust  (the 
Plan)  Located  in  Chicago,  Illinois 

[Prohibited  Transaction  Exemption  85-7: 
Exemption  Application  No.  0-5.160] 

Exemption 

The  restrictions  of  sections  406(a),  406 
(b)(1)  and  (b)(2)  and  407(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  continued  leasing  beyond  June  30, 
1984  of  certain  improved  real  property  to 
Citation  Box  and  Paper  Co.,  the  sponsor 
of  the  Plan,  provided  that  the  terms  and 
conditions  of  such  leasing  are  at  least  as 
favorable  to  the  Plan  as  those  which  the 
Plan  could  receive  in  a  similar 
transaction  with  an  unrelated  party. 

Effective  Date:  The  exemption  is 
effective  July  1, 1984. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
October  28, 1984  at  49  FR  43131. 

For  Further  Information  Contact:  Paul 
R.  Antsen  of  the  Department,  telephone 
(202)  523-6915.  (This  is  not  a  toll-free 
number.) 

Family  Medical  Clinic  of  Pearl.  PA. 
Profit  Sharing  Plan  (the  Pront  Sharing 
Plan)  and  Family  Medical  Clinic  of 
Pearl,  P.A.  Money  Purchase  Pension 
Plan  (the  Pension  Plan)  Located  in  Pearl. 
Mississippi 

(Prohibited  Transaction  Exemption  8.5-8. 
Exemption  Application  No.  I>-5J92| 

Exemption 

The  restrictions  of  section  406(a).  604 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  purchase  by 
the  Profit  Sharing  Plan  of  a  parcel  of 
unimproved  real  property  (Lot  1). 
located  in  Pearl:  Mississippi,  from  Dr 
Robert  Rester  for  $28,476.  and  the 
purchase  by  the  Pension  Plan  of  a  parcel 
of  unimproved  real  property  (Lot  2). 
located  in  Pearl.  Mississippi,  from  Dr. 
Rester  for  $22,770,  provided  the 
purchase  prices  do  not  exceed  the  fair 


market  values  of  the  Lots  on  the  date  of 
the  acquisitions. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
November  16, 1984  at  49  FR  45507. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Shaw  Brother  Co.  Pront  Sharing  Plan 
and  Trust  (the  Plan)  Located  in  Chicago. 
Illinois 

(Prohibited  Trunsaction  Exemption  85-9: 
Exemption  Application  No.  I>-5417] 

Exemption 

The  restictions  of  sections  406(a).  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  continuation 
of  a  pre-Act  loan  executed  between  the 
Plan  and  a  land  trust  whose  beneficial 
owners  are  parties  in  interest  with 
respect  to  the  Plan,  provided  that  the 
terms  of  the  transaction  were  and 
continue  to  be  not  less  favorable  to  the 
Plan  than  those  obtainable  in  an  arm's 
length  transaction  with  an  unrelated 
party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
November  2. 1984  at  49  FR  44164. 

Effective  Date:  This  exemption  is 
effective  July  1.  1984. 

For  Further  Information  Contact: 
Mr.  Alan  H.  Levitas  of  the  Department, 
telephone  (202)  523-8971.  (This  is  not  a 
toll-free  number.) 

William  E.  Tassock,  P.C.  Pension  Plan 
(the  Plan)  Located  in  Portland.  Oregon 

(Prohibited  Transaction  Exemption  85-10; 
Exemption  Application  No.  D-5425| 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  September  10, 1980  purchase  by 
the  Plan  of  a  parcel  of  real  property 
located  at  1824  S.W.  Main  Street, 
Portland,  Oregon  (the  Property)  from  Mr. 
William  E.  Tassock  for  $40,000  in  cash, 
provided  such  amount  was  not  greater 
than  the  fair  market  value  of  the 
Property  on  the  date  of  the  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 


Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
November  23. 1984  at  49  FR  46217. 

Effective  Date:  This  exemption  is 
effective  September  10.  1984. 

For  Further  Information  Contact: 
Mr.  Gary  H.  Lefkowitz  of  the 
Department,  telephone  (202)  523-8881. 
(This  is  not  a  toll-free  number.) 

Forest  Oil  Corporation  Pension  Trust 
(the  Plan)  Located  in  Bradford. 
Pennsylvania  j 

[Crxihibited  Transaction  »iemption  65-11; 
Fxemption  Application  No.  D-5629| 


E  Kempt  ion 

The  restrictions  of  sections  406(a),  406 
(b)(1)  and  (b)(2)  and  4a7(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code. 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  lease,  effective  June  30, 1984.  of  a 
parcel  of  improved  real  property  by  the 
Plan  to  Forest  Oil  Corporation,  the 
sponsor  of  the  Plan,  provided  that  the 
terms  of  the  transaction  are  no  less 
favorable  to  the  Plan  than  those 
obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
October  26. 1984  at  49  FR  43133. 

Effective  Date:  This  effective  dale  of 
this  exemption  is  June  30,  1984. 

For  Further  Information  Contact: 
Mr.  Davis  M.  Cohen  of  the  Department, 
telephone  (202)  523-8671.  (This  is  not  a 
loll-free  number.) 

Mountain  View  Medical  Clinic.  Ltd. — 
Michael  |.  Lipson,  MJX,  DeHned  Benefit 
Pension  Plan;  Mountain  View  Medical 
Clinic,  Ltd. — Genaro  Licosati,  M.D., 
DeHned  Benefit  Pension  Plan;  Mountain 
View  Medical  Clinic.  Ltd. — Donald  M. 
Taylor.  MJ).,  Defined  Benefit  Pension 
Plan:  Mountain  View  Medical  Clinic, 
Ltd. — Charles  L  Levison.  M.D.,  Defined 
BeneHt  Pension  Plan  (Collectively,  the 
Plans)  Located  in  Phoenix.  Arizona 

(Prohibited  Transaction  Qcemption  65-12: 
Exemption  Application  No.  D--S640) 

Exemption 

The  restrictions  of  section  406(a). 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  continued  leasing  by  the  Plans, 
beyond  June  30. 1984,  of  certain 
improved  real  property  in  which  the 


Plans  own  undivided  interests,  to 
Mountain  View  Medical  Clinic.  Ltd..  a 
party  in  interest  with  respect  to  the 
Plans,  provided  that  the  terms  of  the 
transaction  are  no  less  favorable  to  the 
Plans  than  those  obtainable  in  an  arm's 
length  transaction  with  an  unrelated 
party. 

Effective  Date:  This  exemption  is     * 
effective  October  10, 1984. 

For  a  more  complete  statement  of  the 
facts  and  representa.tions  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  23, 1984  at  49  FR  46219. 

For  Further  Information  Contact:  Ms. 
Katherine  D.  Lewis  of  the  Department 
telephone  (202)  523-8882.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
Hduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fidicuary 
resonsibility  provisions  of  section  404  of 
the  Act,  which  among  other  things 
require  a  Fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
sectioqjl04(a)(l)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneHciaries: 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  of 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 


Signed  at  Washington.  D.C..  this  2eth  day 
of  December,  1984. 
EUiot  I.  Daniel 

Acting  Assistant  Administrator  for 
Regulations  and  Interpretations:  Office  of 
Pension  and  Welfare  Benefit  Programs,  US. 
Department  ofLatwr. 
(FR  Doc.  85-550  Filed  1-7-85:  8:45  am) 

MJJNQ  CODE  4S10-2»-M 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Office  of  the  Special  Counsel;  Change 
of  Agency  Zip  Code 

agency:  O^ce  of  the  Special  Counsel 
Merit  Systems  Protection  Board. 
action:  Notice  of  Change  of  Agency  Zip 
Code. 

summary:  This  notice  publishes  the 
change  of  Zip  Code  for  the  Office  of  the 
Special  Counsel  from  20419  to  20005. 
EFFECTIVE  DATE:  January  1. 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Sarah  V.  Jones.  Office  of  the  Special 
Counsel  O[>erations  Management 
Division.  1120  Vermont  Avenue.  NW., 
Rm.  1100.  Washington.  D.C.  20005,  653- 
8946. 

Dated:  January  2. 1985. 
For  the  OfHce  of  the  Special  Counsel. 
K.  WiUiam  O'Connor. 

Special  Counsel. 

(FR  Doc.  85-523  Filed  1-7-85:  8:45  am] 

BIUJMO  CODE  74S0-IH-M 


Office  of  ttie  Special  Counsel; 
Appointment  of  Members  to  the 
Performance  Review  Board 

aqency:  OfBce  of  the  Special  Counsel. 
Merit  Systems  Protection  Board. 
action:  Notice  of  Appointment  of 
Members  to  the  Performance  Review 
Board. 

SUMMARY:  This  notice  publishes  the 
names  of  two  Performance  Review 
Board  members  as  required  by  5  U.S.C. 
4314(c)(4). 

The  following  persons  have  been 
appointed  to  and  will  serve  on  the 
Performance  Review  Board  for  Senior 
Executives  in  the  Office  of  the  Special 
Counsel:  Ruth  E.  Peters  of  the  Federal 
Labor  Relations  Authority,  and  William 

D.  Van  Stavoren  of  the  Department  of 
Justice.  These  members  will  replace  Paul 

E.  Klein  and  Kenneth  G.  Caplan. 
effective  date:  December  26, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Caldwell,  Managing  Director 
for  Operations,  Operations  Management 
Division,  Office  of  the  Special  Counsel, 
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1120  Vermont  Avenue.  NW., 
Washington.  DC.  20419.  653-7144. 

Dated:  December  27. 1W4 

For  the  Office  of  the  Special  Counsel 
K.  WUbain  O'Connor. 
Special  Counsel. 

|FR  Doc.  85-524  Filed  l-7-«5.  8:46  ami 
MUMQCOOC  7« 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

NASA  Advisory  CouncM,  Aeronautics 
Advisory  Committee;  Meeting 

AOCNCV:  National  Aeronautics  ami 
Space  Administration. 
action:  Notice  of  Meeting. 


:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L  02-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meetinii;  of  the 
NASA  Advisory  Council.  Aeronautics 
Advisory  Committee.  Informal  Advisory 
Subcommittee  on  Aerodynamics. 
OATtS:  January  29. 1985.  8:30  a.m.  to  4:30 
p.m.:  January  30, 1985.  9  a.m.  to  3  p.m. 
AOORCSS:  National  Aeronautics  and 
Space  Administration.  Headquarters. 
Room  625.  600  Independence  Avenue. 
SVV.  Washington.  DC  20546 
FO«  nMnXCfl  INFORMATWN  CONTACT: 
Mr.  Gerald  G.  Kayten,  National 
Aeronautics  and  Space  Administration. 
Code  RF.  Washington.  DC  20546  (202/ 
453-2810). 

SUPn^MCNTARV  INFONMATKMI:  The 

Informal  Advisory  Subcommittee  on 
Aerodynamics  was  established  to 
provide  advice  and  coordination  of 
NASA  Aerodynamics  research  programs 
with  efforts  in  other  agencies, 
universities,  and  industry.  The 
Subcommittee,  chaired  by  Dr.  Eli 
Reshotko.  is  comprised  of  12  members. 
The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room 
(approximately  50  persons  including  the 
Subcommittee  members  and 
particip<mt5]. 
Type  of  meeting:  Open. 

Agenda 

January  29.  1985 

8:30  a.m.— NASA  Headquarters 

Reorganization. 
a-45  a.m.— NASA  Headquarters 

Aerodynamics  Division  Charter 
9:00  a.m. — Lewis  Research  Center 

Aeronautics  Program 

Reorganization. 
9:30  a.m.— Aero  2000  Workshop/ 

Aerodynamics  Panel  Results. 
10:25  a.m. — NASA  Aeronautics  Thrusts. 


10:45  a.m. — Ames  Research  Center 

Aerodynamics  Program  Review  and 

Plans. 
1:30  p.m. — Langley  Research  Center 
.   Aerodynamics  Program  Review  and 

Plans. 
3:15  p.m. — Lewis  Research  Center 

Aerodynamics  Program  Review  and 

Plans. 
4:30  p.m. — Adjourn 

January  30.  1985 

9:00  a.m.— Fiscal  Year  1986  Preliminary 

Budget  and  New  Initiatives. 
9:30  a.m. — Discussion  of  Issues. 
3:00  p.m. — Adjourn. 
Richard  L.  Danials. 

Deputy  Director.  Logistics  Mavogenienl  and 
Infonnation  Programs  Division.  Offic  of 
Management. 

December  28. 1984. 

|FR  Doc  85-465  Filed  1-7-85:  8  45  am| 

WttaiB  COM  7iW-«l<« 


NASA  Advisory  CouncH,  Space 
Applications  Advisory  Committee; 
Meeting 

AOENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub 
L.  92-4fi3,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Space 
Applications  Advisory  Committee. 
DATES:  January  23-25. 1985.  8:30  a.m.  to 
4:30  p.m.  each  day. 
ADDRESS:  National  Aeronautics  and 
Space  Administration,  Room  numbers  as 
noted  in  the  Agenda  below.  600 
Independence  Avenue  SW.. 
Washington.  DC  20546. 
rom  FURTHER  INFORMATION  CONTACT 
Dr.  Dudley  G.  McConnell,  Code  E. 
National  Aeronautics  and  Space 
Administration.  Washington,  DC  20546 
(202/453-1420). 

SUPPLEMENTARY  INFORMATION:  T\.e 
NAC  Space  Applications  .AJv  ;3ory 
Committee  consults  with  the  advises  the 
Council  as  a  whole  and  NASA  on  plans 
for.  work  in  progress  on.  and 
accomplishments  of  NASA's  Space 
Applications  programs.  The  meeting  will 
be  open  to  the  public  up  to  the  seating 
capacity  of  the  room. 
Type  of  meeting:  Open. 

Agenda 

January  23.  1985 

Remote  Sensing  Subcommittee — Room 
226A— FBlOB: 
8:30  a.m.— Results  of  the  October 


Shuttle  Flight  Mission. 

10:45  a.m.— (EOSAT)  System  Briefing 
and  Discussion  of  EOSAT  Support 
for  Operational  Land  Remote 
Sensing. 

1:30  p.m.^Geosat)  Committee 
Brienng  on  Land  Remote  Sensing 
Results  to  date  and  Requirements 
for  Non-Renewable  Resource 
Exploration  and  Extraction. 

3:15  p.m.— Joint  NASA/NOAA 
Assessment  of  Civil  Remote 
Sensing. 
4:30  p.m. — Adjourn. 

January  24.  lyoo 

Space  Applications  Advisory 

Committee— Room  226A— FBlOB: 

8:30  a.m. — Introduction,  Logistics, 
Announcements. 

8:45  a.m. — Discussion  of  Office  of 
Space  Science  and  Applications 
(OSSA)  Budget  and  Plans. 

10:30  a.m. — Subcommittee  Meetings. 

Remote  Sensing  Subcommittee — Room 
226A— FBlOB: 
10:30  a.m. — Earth  Science  and 
Applications  Division  Program 
Status  Report  and  Discussion; 
Agreement  on  a  subcommittee 
charter,  and  agreement  on  a  work 
plan  for  1985/86. 

Communications  Subcommittee — Room 
6004  FB6: 
10:30  a.m. — Briefing  on  the  Mobile 
Communications  Program,  Briefing 
on  the  Advanced  Communications 
Technology  Work  Supported  at  the 
Lewis  Research  Center  Director  of 
Communications  Division  Report  on 
Program  Status  and  Outlook — 
Discussion  of  Subcommittee's 
charter  and  work  plan  for  1985/86. 
Microgravity  Subcommittee — Room 
268— FBlOB: 
10:30  a.m. — Briefing  by  the  contractors 
on  their  studies  of  facilities  for 
microgravity  research  on  the  Spare 
Station:  Status  Report  on  the 
Workshop  to  Collect  Requirements 
for  Microgravity  Research  on  the 
Space  Station;  and  Report  from  the 
Director  of  Microgravity  Sciences 
and  Applications  Division  on 
Program  Status  and  outlook. 

Information  Systems  Subcommittee — 
Room  226B— FBlOB: 
10:30  a.m. — Briefing  and  Discussion  on 
the  Objectives,  Content,  Status  and 
Outlook  of  the  Office  of  Space 
Science  and  Applications 
Information  Systems  Programs. 

1  p.m. — Briefing  and  Discussion  on  the 
Office  of  Aeronautics  and  Space 
Technology  (OAST)  Information 
Sciences  and  Human  Factors 
Programs. 

2  p.m. — Briefing  and  Discussion  on  the 


Kenneth  L.  i 

Chairman. 
(FR  Doc.  85- 

BIUJNQ  CODE 
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Office  of  Space  Tracking  and  Data 
Systems  (OSTDS)  Program  in  Data 
Acquisition  and  Delivery. 
2:45  p.m. — Subcommittee  Discussion 
on  chartger  and  work  plan  for  1985/ 
86. 
4:30  p.m. — Adjourn. 

January  25.  1985 

8:30  a.m. — All  subcommittees  reconvene 

for  subcommittee  busfaiess. 
Remote  Sensing  Subcommittee — 

Room  226A— FBlOB 
Informations  Systems 

Subcommittee— Room  226B— FBlOB 
Communications  Subcommittee — 

Room  6004  FB6 
Microgravity  Subcommittee — Room 

268— FBlOB 
11:15  a.m. — Subcommittee  Progress 

Reports  and  Wrap-Up  Discussion 

with  Dr.  Edelson. 
4:30  p.m. — Adjourn. 
Richaid  L  Dantols, 
Deputy  Director.  Logistics  Management,  and 
Information  Programs  Division,  Office  of 
Management 
January  2. 19BS. 

|FR  Doc.  85-464  Filed  1-7-85 1:45  «ra) 
wujNO  cooc  rsto-oi-M 


NATIONAL  COMMISSION  ON 
AGRICULTURAL  TRADE  AND  EXPORT 
POUCY 


Meeting 

The  National  Commission  on 
Agricultural  Trade  and  Export  Policy 
will  meet  in  Washington,  D.C..  on 
Friday.  January  11. 1985.  Hie  meeting 
will  be  held  in  Room  2172  of  the 
Raybum  House  Office  Building. 
Independence  Avenue.  NW., 
Washington.  D.C.,  beginning  at  9XtO  a.m. 
The  meeting  is  expected  to  last  all  day. 

Matters  to  be  discussed  at  the  meeting 
include  the  development  of  issues  for 
inclusion  in  the  Commission's  March  31 
report  to  the  President  and  Congress. 
The  meeting  will  be  open  to  the  public. 
Kenneth  L  Badw, 
Chairman. 
(FR  Doc.  e5-4e«  Filed  1-7-85: 8:45  am] 

BNXINO  COOE  3410-OS-M 


NATIONAL  SCIENCE  FOUNDATION 

Agency  Forms  Submitted  for  OMB 
Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
this  notice  of  information  collection  that 
will  affect  the  public. 

Agency  Clearance  Officer  Herman  G. 
Fleming.  (202)  357-9421. 


OMB  Desk  Officer  Carlos  Tellez, 
(202)  395-7340. 

Title:  Research  Participation  and 
Characteristics  of  Science  and 
Engineering  Faculty. 

Affected  Public:  Universities  and 
Colleges. 

Number  of  Responses:  2.000 
responses;  total  of  2,000  burden  hours. 

Abstract  The  information  provided  in 
this  survey  will  enable  NSF  to  report  on 
essential  aspects  of  faculty  and  research 
activity  in  doctorate-granting 
institutions  of  higher  education,  in 
particular,  the  utilization  of  recent 
doctorates.  The  study  will  permit 
analyese  of  changes  since  a  prior  survey 
in  1980. 

Dated:  January  1, 1985. 
Hannan  G.  Flaming. 

NSF  Reports  Clearance  Officer. 

[FR  Doc.  85-462  Filed  1-7-85:  8:45  am] 

BHUNQ  cooc  7S6S-01-M 


NATIONAL  ADVISORY  COMMITTEE 
ON  OCEANS  AND  ATMOSPHERE 

Meeting 

January  3,  1985. 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  1  (1982),  as  amended,  notice 
is  hereby  give  that  the  National 
Advisory  Committee  on  Oceans  and 
Atmosphere  (NACOA)  will  hold  a 
meeting  on  Thursday  and  Friday. 
January  24-25, 1985.  The  meeting  will  be 
held  in  Page  Building  #1,  Room  416  and 
B-lOO,  2001  Wisconsin  Avenue,  NW., 
Washington,  DC.  The  meeting  will 
commence  at  9:00  a.m.  and  end  at  5:(X) 
p.m.  January  24  and  will  commence  at 
8:30  and  end  at  3:30  p.m.  on  January  25. 

The  Committee,  consisting  of  18  non- 
Federal  members  appointed  by  the 
President  from  academia,  business  and 
industry,  public  interest  organizations, 
and  State  and  local  governments  was 
established  by  Congress  by  Pub.  L  95- 
63  on  July  5. 1977.  Its  duties  are  to  (1) 
undertake  a  continuing  review,  on  a 
selective  basis,  of  national  ocean  policy, 
coastal  zone  management,  and  the 
status  of  the  marine  and  atmospheric 
science  and  service  programs  of  the 
United  States;  (2)  advise  the  Secretary 
of  Commerce  with  respect  to  the 
carrying  out  of  the  programs 
administered  by  the  National  Oceanic 
and  Atmospheric  Administration:  and 
(3)  submit  an  annual  report  to  the 
President  and  to  the  Congress  setting 
forth  an  assessment,  on  a  selective 
basis,  of  the  status  of  the  Nation's 
marine  and  atmospheric  activities,  and 
submit  such  other  reports  as  may  from 


time  to  time  be  requested  by  the 
President  or  Congress. 
The  tentative  agenda  is  as  follows: 

Thursday.  January  24. 198S 

2001  Wisconsin  Avenue,  NW..  Page  Building 
#1.  Rooms  416  and  B-100.  Washington. 
DC 

9:00  a.m.— 9:15  a.m. — Plenary 

•  Introductory  Remarks 

9:15  a.m. — 12:30  p.m. — Panel  Meeting 

•  North  Pacific  Fur  Seal  Convention  Work 

Session 

Chairman:  Charles  Black,  Room  416 

Speakers:  None. 
12:30  p.m. — v:m  p.m. — Lunch 
1:30  p.m. — 3:30  p.m. — Plenary 

•  Guest  Speakers: 

John  H.  McElroy,  Assistant  Administrator 
for  Environment,  Satellite.  Data,  and 
Information  Services,  National  Oceanic 
and  Atmospheric  Administration 

John  Apel,  Applied  Physics  Laboratory. 
John  Hopkins  University 

Topic 

Satellites:  Products/Information 
Management 
3:30  a.m. — 5:30  p.m. — Panel  Meetings 

•  Federal/State  Relationships 
Chairman:  John  Norton  Moore,  Room  416 
Topic:  Coastal  Zone  Management 

Consistency 
Speakers:  TBA 

•  Atmospheric  Affairs 

Chairman:  S.  Fred  Singer.  Room  B-100 
Topic:  Acid  Rain 
Speakers:  TBA 
5:30  p.m. — Recess 

Friday,  January  25. 1985 

2001  Wisconsin  Avenue.  NW..  Page  Building 
#1.  Rooms  B-100  &  416.  Washmgton.  DC 
8:30  a.m.— 12:00  Noon — Panel  Meetings 

•  Shipbuilding 

Chairman:  Don  Walsh.  Room  416 
Topic:  Work  Session 
Speakers:  None 

•  Exclusive  Economic  Zone 
Chairman:  Lee  Gerhard.  Room  B-100 
Topic:  Work  Session 

Speakers:  TBA 
12:00  Noon — IflO  p.m. — Lunch 
1:00  p.m. — 3:30  p.m. — Plenary 

•  Panel  Reports 

•  Other  Business 
3:30  p.m. — ^Adjoam 

The  public  is  welcome  at  the  sessions 
and  will  be  admitted  to  the  extent  that 
seating  is  available.  Persons  wishing  to 
make  formal  statements  should  notify 
the  Chairman  in  advance  of  the  meeting. 
The  Chairman  retains  the  prerogative  to 
place  limits  on  the  duration  of  oral 
statements  and  discussions.  Written 
statements  may  be  submitted  before  or 
after  each  session. 

Additional  information  concerning 
these  meetings  may  be  obtained  through 
the  Committee's  Executive  Director, 
Steven  N.  Anastasion,  whose  mailing 
address  is:  National  Advisory 
Committee  on  Oceans  and  Atmosphere. 
330  Whitehaven  Street.  NW..  Page 
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Building  #1,  Suite  438.  Washington.  DC 
20235.  The  telephone  number  is  202/653- 
781& 

Dated:  )anu«ry  3.  19H5. 
Stevan  N.  AimsUmoii. 
Executive  Director. 
|FR  Doc.  85-544  Filed  1-7-85;  845  am| 
I  COOK  Mio-ta-«i 


POSTAL  RATE  COMMISSION 

lOrdar  No.  S98;  Dochat  No.  A85-11I 

Roanoke,  West  Virginia  26423  (Oliver 
R.  Posey  et  al^  Petitioner);  Order 
Accepting  Appeal  and  Establishing 
Procedural  Schedule 

Issued  lanuary  2.  liWS. 

Before  Commissioners:  Janet  D.  Steigor, 
Chairman;  Henry  R.  Folson.  Vice-Chairaian; 
John  W.  Crutclier.  James  H.  Duffy:  Henrietta 
F.  Guiton. 

Docket  number  .^85-11. 

Name  of  affected  post  office: 
Roanoke.  West  Virginia  26423. 

Name(8)  of  petitioner(s):  Oliver  R. 
Posey  and  others. 

Type  of  determination:  Closing 

Date  of  fihng  of  appeal  papers: 
December  24. 1384.' 

Categories  of  issues  apparently 
raised: 

1.  Effect  on  the  community  |39  U.S.C. 
404(b)(2)(A)j. 

2.  Effect  on  postal  services  (39  U.S.C. 
404(bK2)(C)l. 

Other  legal  issaes  may  be  disclosed 
by  the  record  when  it  is  filed;  or 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition  within  the 
120-day  decision  schedule  (.19  U.S.C. 
404(b)(3)J  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the 
Petitioner.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memorandum  previously  filed. 

The  Commission  orders: 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  January  8. 1985. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Proredurdl 
Schedule  in  the  Federal  Register. 


'  In  hit  petition.  Mr.  Posey  requeued  d  JO-day 
extension  of  time  'to  perfect  the  said  appeal. "  No 
extension  is  necessary,  as  the  petition  is  sufTir.ient 
to  establish  this  docket  ^nd  the  attached  schedule 
provides  Petitioners  the  opportunity  to  present  their 
views  in  more  detail. 


By  the  Commission. 
Charles  L  Clapp. 

Secretary. 

Appendix 

December  24. 1984— Filing  of  Petitions. 

January  2,  1985 — Notice  and  Order  of 
Filing  of  Appeal. 

January  18. 1985 — Last  day  for  filing  of 
petitions  to  intervene  [see  39  CFR 
3001.111(b)|. 

January  28. 1985— Petitioners' 
Participant  Statement  or  Initial  Brief 
[see  39  CFR  3001-115  (a)  and  (blj 

February  19. 1985 — Postal  Service 
Answering  Brief  \see  39  CFR 
3001.115(cJJ. 

March  6, 1985— (1)  Petitioners  Reply 
Brief  should  petitioners  choose  to  file 
one  [see  39  CFR  3001|115(d)|. 

March  13. 1985— (2)  Deadline  for 
motions  by  any  party  requesting  oral 
argument.  The  Commission  will 
exercise  its  discretion,  ab  ihe  interest 
of  prompt  and  just  decision  may 
require,  in  scheduling  or  dispensing 
with  oral  argument  [see  39  CFR 
3001.116). 

April  23, 1985— Expiration  of  120-day 
decisional  schedule  [see  39  U.S.C. 
404(h)(5)|. 

JKR  Doc.  85-514  Filed  t-7-8.5;  8:45  am| 

■IU..-MO  COM  77t»-«1-« 

lOrdar  No.  597;  Ooefcat  No.  A85-9I 

Wadsworth,  New  York  14565  (VS. 
Alison,  Jr.  et  al.,  Petitioners);  Order 
Accepting  Appeal  and  Establishing 
Procedural  Schedule 

Issued:  jHnuary  2.  1985. 

Before  Commissioners:  Janet  D.  Steiger. 
Chairman;  Henry  F.  Folson.  Vice-Chairman. 
John  W.  Crutcher.  James  H.  Duffy;  Henrietta 
F.  Guiton. 

Docket  number:  A85-9. 

Name  of  affected  post  office; 
W  idsworth.  New  York  14565. 

Namejs)  of  petitioner(sJ:  V.S.  Alison. 
Jr.:  Merton  Gates. 

Type  of  determination:  Closing. 

Date  of  filing  of  appeal  papers; 
December  14. 1984. 

Categories  of  issues  apparently 
raised: 

1.  Elfect  on  the  community  |39  U.S.C. 
404(bl(2)(A)j 

2.  Effect  on  postal  services  (39  U.S.C. 
404(bH2)(C)). 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or, 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition  within  the 
120-day  decision  schedule  [39  U.S.C. 
404(b)(5)]  the  Commission  reserves  the 


right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the 
Petitioner.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memorandum  previously  filed. 

The  Commission  orders: 

(A)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 

By  the  Commission. 
Charlas  L  Clapp. 

Secretary. 

Appendix 

December  14, 1984 — Filing  of  Petitions 

January  2.  1985 — Notice  and  Order  of 
Filing  of  Appeal. 

January  8. 1985 — Last  day  for  filing  of 
petitions  to  intervene  [see  39  CFR 
3001.111(b)j. 

January  18. 1985 — Petitioners' 
Participant  Statement  or  Initial  Brief 
[see  39  CFR  3001.115  (a]  and  (b)] 

February  7, 1985 — Postal  Service 
Answering  Brief  [see  39  CFR 
3001.115(c)). 

February  22.  1985 — (1)  Petitioners'  Reply 
Brief  should  petitioners  choose  to  file 
one  [see  .39  CFR  3001.115(d)). 

MaiT.h  1, 1985 — (2)  Deadline  for  motions 
by  any  party  requesting  oral 
argument.  The  Commission  will 
exercise  its  discretion,  as  the  interest 
of  prompt  and  just  decision  may 
require,  in  scheduling  or  dispensing 
with  oral  argument  [see  39  CFR 
3001.116). 

April  13, 1985— Expiration  of  120-day 
decisional  schedule  [see  39  U.S.C. 
404(b)(5)]. 

|FR  Doc.  85-513  FiL'd  1-7-85;  845  amj 

BIUJNG  CODE  mS-OI-M 


POSTAL  SERVICE 

Changes  in  Certain  Postal  Rates,  Fees 
and  Mail  Classifications 

agency:  Postal  Service. 

ACTION:  Changes  in  domestic  rates,  fees. 

and  mail  classifications. 

summary:  Pursuant  to  its  authority 
under  39  U.S.C.  3625.  the  Postal  Service 
is  implementing  the  changes  in  domestic 
rates,  fees,  and  mail  classification 
indicated  below. 

EFFECTIVE  DATE:  February  17, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Don  S.  Allen.  (202)  245-4418. 
SUPPLEMENTARY  INFORMATION:  On 
November  10, 1983,  the  Postal  Service 
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filed,  pursuant  to  Chapter  36.  Title  39. 
United  States  Code,  a  request  with  the 
Postal  Rate  Commission  for 
recommended  decisions  on  changes  in 
rates  of  postage  and  feet  for  postal 
services,  and  changes  in  the  Domestic 
Mail  Classification  Schedule.  An 
explanation  of  the  Postal  Service 
proposals  and  an  invitation  to 
participate  in  Comnussi6n  Docket  No. 
RB4-1  was  published  in  the  Federal 
Regiister  by  the  Postal  Rate  Commission 
on  November  25, 1983  (46  FR  53196-212). 

On  September  7, 1984,  the  Postal  Rate 
Commission  issued  an  Opinion  and 
Recommended  Decision  in  Docket  No. 
R84-1.  which  was  subsequently 
amended  on  October  26, 1984,  December 
6, 1984,  and  December  10. 1984.  In  its 
recommended  decision,  the  Commission 
recommended  changes  in  permanent 
rates  of  domestic  postage  and  fees  for 
domestic  postal  services,  and  changes  in 
mail  classification. 

In  a  decision  adopted  on  December 

11. 1984.  issued  on  December  12. 1984. 
and  revised  on  December  21. 1984.  the 
Governors  of  the  Postal  Service 
approved  the  Commission's 
recommended  decision,  and  ordered  the 
recommended  changes  into  effect  on  a 
permanent  basis,  pursuant  to  39  U.S.C. 
3625.  The  Board  of  Governors 
determined  on  December  12. 1984,  that 
these  changes  would  become  effective 
at  12:01  a.m.  on  February  17, 1985.  (The 
Governors'  decision,  the  record  of  the 
Commission's  hearings,  and  the 
Commission's  recommended  decision 
may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  D.C.  20402.  The  Governors' 
decision  and  the  Commission's 
recommended  decision  are  available  for 
inspection  in  the  Library  at 
Fieadquarters,  United  States  Postal 
Service,  475  L'Enfant  Plaza  West,  SW., 
Washington,  D.C.  20260-1641). 

In  accordance  with  these  actions  by 
the  Governors  and  the  Board  of 
Governors,  the  Postal  Service  hereby 
gives  notice  that  the  rates,  fees,  and 
classification  changes  listed  below 
become  effective  at  12:01  a.m.,  February 

17. 1985. 

In  accordance  with  39  U.S.C.  3626, 
separate  rate  schedules  for  the  classes 
of  mail  and  kinds  of  mailers  identified  in 
sec  lion  3626  were  adopted  as  set  forth  in 
Schedule  1  through  6  of  Appendix  Three, 
and  the  rates  becoming  effective  on 
February  17. 1985.  are  those  set  forth  in 
the  "Year  14"  column  under  the  heading 
of  "Phased  Rates." 


(39  U.S.C.  101(d).  401.  403.  404,  3621.  3625. 

3626) 

Fnd  Eggletlon, 

Assistant  General  Counsel,  Legislative 
Division. 

Appendix  One 

Rate  Schedule  100— First-Class  Mail 
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55     

57.11 

56 

5811 

57 

59.12 

56 

8013 

56 

61  14 

60    .  ..     . 

62.15 

61 

63.16 

62 

6417 

63 

65.18 

64 

65 

66 

66.19 
67.20 
6620 

67 

6921 

68 

70.22 

69 

71.23 

70 

72.24 

■  Exoaplion-.  Parcala  walghlng  laaa  tfian  15  pounds  maas- 
uring  over  84  inchaa  in  length  and  girth  combined,  ara 
chargeable  vrilh  a  minimum  rate  equal  to  that  lor  a  i5.pound 
parcel  lor  the  zone  to  tnhich  addreasad 

Rate  Schedule  200— Second-Class  Mail 
Regular    Rate    Publications,    Outside 

GOONTV 


. 

F\M 

niM  ' 

rata  unit 

(carta) 

Pw  Pound 

Non-adverosing  portion 

Pound.-... 

11.6 

Advertising  portion. 

do 

Zona: 

1  and  2 - -■ 

-do 

15.8 

3 ~ 

.._..do 

16.6 

.do 

18.2 

do.._.. 

do 

A) 

20.7 

23.3 

26.0 

4to 

26.9 

Par  piaoa:  Lata  adilorW  taetar  ol  0.03 

oam  par  aaeh  1  pet  aiMorial  contans.' 

A— Prepared'               

Ptaca 

12.3 

B-Presorted  to  3-dlgM  c«y/MK)il 

do 

9.6 

do 

7.6 

SCP  CUscnkxit* 

(l-Q 

Chwges  lor  second-class  regular  rate  mail  ara  eompul- 
ad  by  adding  the  appropriate  per-piece  charge,  including 
editorial  Isctor.  to  the  sum  ol  the  non-advertising  portion  and 
the  advertising  portion  charge,  as  applicabia. 

>  For  postage  calculation,  multiply  the  editorial  percart 
content  by  0.03  and  subtract  Irom  the  applicable  piece 

>fiworted  to  3^»grt  (other  than  3-dvit  dty),  Stttaa.  Mixed 
States  „^ 

*  Applies  to  mail  destinalmg  m  the  originaling  SCF  area. 
T^a  discount  «  subtracted  Irom  the  applicable  fiaoa  cnarga. 


Rate  Schedule  201— Second-Class  Mail: 
in-county 


Pound-rats  matter. 

Per  pound 

Per  piece: 
Presorted  to  canlar  roma.. 


Ft« 

rata 

(oanH) 


7.6 
2.S 
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Rate  Schedule  201— Second-Class  Mail: 
IH-COUNTY— Conbnued 


Noi  pfaaoMad  to  csnar  rouM.. 


Ful 


43 


Rate  Schedule  202— Secono-Class  Ma«.; 
pueucatkms  of  authorized  nonprofit 
Orgamzations.  OuTSMJC  County 


«\ntoai 

ntotaM 

F,« 
nto> 

ICOTto) 

PmPcm* 

(rton    . 

^.: 

7« 
101 

Zona 

t  and  2 

*r 

11  s 

^ 

19.7 

¥ff 

17  0 

-*J- 

aois 

M.7 

#ir 

m 

CMtoiy  AMapi 

■«d  1  *.  pnwrtid  to 
Sdigtoayl  ttotoi^ 

Drtad  to  Vdvl  c%/5- 

%.* 

CMnei,  ft  P.— 

*•* 



5.0 

ar^^T^in^. 

nci 

*  Owfgw  to>  MCOKMdan  nonpNiM  Mai  iM  oompmsd  by 
■ddngow  fm-ftmm  clara*  to  ka  imm  oI  •<•  wi  odiw**- 
*0  ratan  cAagi  wd  »•  adMraang  parwn  ciMtga,  aa 


'Noi  appfcaMa  to  pMticidDwa  inmawng  10 

Ins  wAmtimviq  coy^ont. 
*  ApiAM^  mari  ^MMing  «  tw  on^natmg  SCF  ««a 


Rate  Schedule  203— Second-Class  Mail: 
Classroom  Publications,  Outside  County 


^wPowid: 

Nofv.atA'artBffiy  pofton.. 


I 


Pm  naoa: 
SCF 


Poalaga 
■atoural 


-doi- 


..do.. 


-doi. 


Ful 


(.2 


8.2 
9.4 
115 
140 
10.2 
223 
2S.0 
10 

0  0) 


■Chargas  tor  ctoMroem  pi<ilifaio«ia  «•  oomeutod  by 
ttng  ma  par^Mca  ctima  to  •»  sum  ol  t»  novadvarta- 
cl\arga  and  tia 


w)Q  porton 


TKa 


t(»»ar>nig  portian  ctiarga.  aa 
SCF  ma 


Rate  Schedui£  204— Second-Class  Mail: 
Science  of  Agriculture 


P«atoga 
ratoum 

Ful 
latoa' 
(canto) 

Pw  Pound- 

Non-aiWartMing  pnrtqn 

Pound 

Jo.-... 

— do — 
-  Jo 

11  8 

AdMrtamg  porton 
Zona 

land! 

10  1 

160 

182 

do 

20  7 

.-.Jo 

233 

20.0 

_-JO 

28.9 

Rate  Schedule  204— Second-Class  Mahj 
Science  of  Agriculture— Continued 


» 

Ful 

Poalaga 
faMum 

ralaa' 
(canto) 

Par  ptoca:  Laaa 
cant  par  aadi 
tonl:> 
»    ftapaiad'.. 

adaonal 
1  pet 

tactor  ol 
adaortol 

03 
son- 

Ptooa 

— do 

— do 

123 

3<ig*c 
praaort 

ny/S-digl. 

00 

C— Cawitowuto 
SCFDtocauM* 

78 
(10) 

'Oiaigas  tor  sacondctoss  Science  ol  Agncultwa  coptooaro 
wputod  by  aditng  »w  appropnala  par.{Mca  charga  to  •« 
awnol  *«  norvad««r*a»ig  porkon  arto  tw  advaraamg  porton 


'For  poitaga  catcUalnn.  mutop*r  Wia  aiManal  parcam 
eoniani  by  0  03  and  luMract  tnm  »a  ap(i>cabto  p«ca  cfw^a 

■PraaaMad  to  34»g«a  (axcapi  3-<*g«  aiy).  Statoa,  Mnad 
Stotoa 

'Appkaa  to  mad  Haaanaana  SCF  ana.  Tha  (feacount  a 
aubnactad  Ironi  iha  apptcabto  pwca  chwga 

Rate  Schedule  20S— Second-Class  Mail: 
Limited  Circulation  Publications' 


Poatooa 
ratouM 

Ful 
rato> 
(canto) 

P«>Pta«« 

NnrvadMMuig  pnrwiB 
AdMrtaaio  paittm 

ZOMC 

110 

IS  8 

A 

100 

10.2 

4a 

207 

23J 

do 

20.0 

^ 

209 

FMpaec 

Ftoaa 

„  ,4f 

04 

ft-Pnavtod  to  3J«I  edy/S-d^ 

S.0 

C— Camar  louto  praaort 

SCF  Oacowil  V. 

...Jo..... 
-...Jo 

3.0 

(10) 

'  Pubkcaiona  maiing 
Butoida  counay  01  publKaaorv 

'Oiargastar 
contputod  by  addtog  tha 
auaaoia 


tan  5.000 


'Praaonad  to  3-<*gM 
Stotoa. 

itom 


Lmied  Cvculalion  copiaa  ara 
par.pwca  charga  to  t<a 
pcftoin  and  ma  advortaing  poraon 


»<llgil  cdy).  SMaa.  Matod 

SCFwaaTha 


Rate  Schedule  206— Second^^ass  Mail: 

UMITED  CmCULATION  SCIENCE  OF  AGRICUL- 
TURE ' 


PDatogarMo 

und 

Fi« 
latoa* 
(canto) 

Non-aAMrtvnQ  portons. 

A<MfVfftavig  porfeon: 

Zona: 
1  anria 

Powrt 

110 
101 

^ 

10.0 

^ 

102 

jb> 

20  7 

da 

233 

4i 

260 

do 

2&0 

PwFtoc* 

a     rifiaurl' 

Ptoea 

— do 

— do_.    .    .... 

do 

■.4 

B-Pnaonad  to  34^1  cdy/S- 

•Sg* 
C— Camar  routo  praaert 

«r-«fv„THirt« 

SO 

39 
(10) 

■Saanca  ol  Agriculkaa  pubicadona  waft' a  to«Mr  thw 
5.000  coptos  oar  aaue  oulada  oowdy  d  piAacatnn 

■Cnargaa  far  aacond-ctoaa  Lmaad  Cacutoaon  Saanca  ol 
AgNaAaa  copaa  an  computod  by  addtog  ma  toipropnato 


*  Applies  to  rnml  destinatn~.4  «i  the  o^vjmating  SCF  area 
Tha  Aicoiad  a  aubkadad  kom  tha  appacasto  pwce  cnarge 


Rate  Schedule  207— Second-Class  Mah. 
Commingled  Non-Subscriber  and  Non- 
Requester  ' 


- -        Ful 

(canto) 

Par  Pound- 

Non  aditovkaaig  portom —  _ ,..— — _ 

AAartito'ifl  pQitoxt 
Zona: 
land 2        ....  

fWid 

-.  .do 

..-JO 

,.-JO  — 

Jo 

-Jo    - 

110 

ISO 

IOlO 

4                   

10.2 

0                     

207 

a 

SSJ 

T 

do 

26lO 

0 _    

-.  Jo  .... 

naca 

,.  Jo 

-do 

200 

Par  Pwoa:  Laao  ««odal  tKtor  •(  an 

can  par  each  i  paicara  aanonai  co» 

tonl» 

0    PiipaiiJ*.- 

C— Camar  rouM  praaort 

SCFdtoeeani'     _  .. 

123 
90 

70 
(10) 

_■  Inctodaa  laayto^  cepiaa  n  eiccaaa  ol  iria  10  parcani 
aOwtoitoa  and  car*to"i*toraary  cofMa 

■Otorgaa  lor  aacond-ctoss  Non-eubacrtoar  and  Notm*- 
quaalor  comrrwyad  copws  ara  computed  by  adding  tha 
appropftoW  par-ffooa  charfo  to  Ow  aum  ol  lia  aorvadvafta- 
mg  portion  and  tw  advartding  porion  charge,  as  applcabto. 

■For  poatoga  ra<ii«aliiii.  aHiM^  ma  aiMonal  paroant 
camar*  by  003  aM  aubiraci  <»oni  tha  apptcabia  paoa 
charge 

*  Presorted  to  3-dlgito  laKapl  3dig«  aty).  Statoa  Moad 
Stolas 

•Apptes  to  mail  daatoalng  at  tha  ohgnaiag  SCF  area 
Tha  ttacouni  •  suMacied  Irom  the  appfccabto  ptoca  chaige 

Rate  Schedule  300— Thiho-Class  Mail: 
Single  Piece 


Ful 

ralaa< 
(oer«) 

Sxgtoptoo* 

1  ounce —    - ,„, 

22 

30 

SO 

4«uvia 

73 

5  artd  6  Quncaa            - .- - 

81 

Far**  iiliBfuidl  1  titoTtiaa      

10 

l^»MWMl»tl  tmltm^  ' 

10 

First  2  ouneaa _ _ 

Cfrtt  f^M,,,.^  t   |»    III 

■1 

>Wtwn  the  poatoga  rato  computod  at  the  single  p«ca  third- 
ctoss  rato  a  higher  Itan  ma  lato  ppaeotoed  n  iha 
corresponctng  tour«v«iass  category  tor  which  the  piece 
quahhes.  trte  apptcaoie  lower  fourth-dsss  rato  is  charged 

'Appkes  to  iMoes  waigiwig  one  oaioe  or  lees. 

Rate  Schedule  301— Third-Class  Mail: 
Regular  Bulk 


Ragutor  BuIl  ' 
Minimum  per  piece 
RequvKl 
Presonad  to 
Presoned  tocamaf  fouW 
^und  Raw 
Camar  iQuto  ptocea  (par . 
Raiyved  preacrtabon  30 

(per  piece) 

Praacrtod  totia  Jpti30 
(paipacal 


par  poundi 
perpeundi 


Ful 
ratoa 

(cento) 


12.5 
10.1 
OJ 


4J 

10 


tm  piaca  charge  to  ma  auwi  ol  ma  no»xd»erkawg  porken  'AtoealSSOO 

Odd  the  adMTtang  pcrkoa  dtarga^  aa  appkcabto.  each  bUh  atodao 

•Praaoitod  to  idigda  toaoapl  »Jlgit  cdy».  Statoa.  Miaad 


•  A  toe  ol  850.00  muat  be  paid  onoa  such  eatondar  year  tor 
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laling  SCF  arM 
Die  once  cnarge 


Class  Mah. 
i  ANo  Non- 


Rate  Schedule  302— Third-class: 
NoNPflOFiT  Bulk  Mail 


Rate  Schedule  302— Third-class: 
Nonprofit  Bulk  Mail— Continued 


Rate  Schedule  302— Third-class: 
Nonprofit  Bulk  Mail— Continued 


■onago 

•te  unii 


Fill 
(canis) 


ewid 


lie 


do 

158 

to    .. 

t«e 

do-... 

182 

do 

207 

do   .. 

233 

.do  . 

26.0 

do 

288 

123 
86 

78 

ro» 


ttd  10  pwoam 

m  and  Non-«*- 
b>  add-ng  m« 
Ka  notvadmrtis- 
e.  as  aoparatila 
•Atonal  parcem 
■ppkcatM  p«oe 

I.  Siaiw.  Muad 

atng  SCF  araa 

la  ptacM  cAarga 


ASS  Mail: 


Ful 

rata*' 
(ca-nsl 

22 

39 
56 

73 



86 
10 

to 



62 
34 

ngia  pwca  Itwd- 

thaiMca 

I  ia  ctiargad 


ASS  Mail: 


Fu8 

ralaa 

(carta) 

'25 

10.1 



6J 



36 

«piua 



*2 

dpka 



V8 

Fyl 

|OMtt»                                                                                                       j 

Ful 
rale* 
cental 

Ful 
ratea 
|canta> 

Nonprofit  bull:' 
Mmmum  par  piece 

Pound  rata 
Carrier  route  pieces  ( 

Presorted  to  fiva^Hgits  21.9 

1.5 

1  21.9  cenia 

par  pound 

£6           > 

M                    pKJS 
4.6 

A  tee  of  S50.00  must  be  paid  one*  each  calendar  year 

urth-Clas 

for  each  bulk  maikop  permrt 

Rate  Schedule  400— Fo 

s  Mail:  Parcel  Post 

nPouMti 

zona 

WMgN 

Local 

1and2 

3 

4 

5 

6 

7 

• 

2  „ _. 

1.35 

1.41 
1.47 
1.52 
1.S8 
1.63 
1.68 
1.75 
180 
185 
1.90 
1.94 
1.98 
2.02 
2.06 
2.10 
2.14 

^1e 

2.21 
2.2S 

2.26 
£32 
2.35 
2.39 
2.42 
2.45 
2.48 
£52 
2.55 
2.58 
2.61 
2.64 
£67 
2.70 
2.73 
2.78 
2.79 
2.82 
£85 
2J8 
2.91 
£94 
2.97 
3.00 
3.02 
3.05 
3.06 
3.11 
3.14 
3.17 
3.19 
322 
3.25 
3.28 
3.30 
3.33 
336 
3.39 
3.41 
3.44 
3.47 
3.50 
3.52 
3.55 
3.56 
3.60 
3.63 
3.66 
3.68 

1.41 

1.49 

157 

1.65 

1.74 

1.82 

1.90 

1.99. 

2.07 

£13 

2.20 

£26 

2.32 

2.37 

2.42 

2.48 

2.52 

£57 

262 

267 

£71 

275 

2.80 

£64 

2.88 

292 

2.96 

300 

3.04 

3.08 

312 

3.15 

319 

323 

3.26 

3.30 

3.33 

2.37 

340 

3.44 

3.47 

3.50 

3.54 

3.57 

3.61 

364 

3.67 

370 

3.74 

3.77 

3.80 

383 

386 

3.89 

393 

3.96 

3.99 

402 

4.05 

4.08 

4.11 

4.14 

4.17 

4.20 

4£3 

4.26 

4.29 

4.32 

4.35 

1.51 
165 
178 
192 
2.05 
£19 
£32 
£46 
259 
2.70 
279 
289 
2.96 
3.06 
314 
322 
3.29 
3.36 
343 
349 
356 
362 
368 
3  74 
3.80 
385 
3.91 
3.96 
4.01 
4.07 
412 
4.17 
422 
4.26 
4.31 
4.36 
4.41 
4.45 
4.50 
454 
4.58 
4.63 
467 
4.71 
4.76 
4.80 
4.64 
4.88 
4.92 
4.96 
5.00 
5.04 
5.08 
5.12 
5.16 
5.20 
5.23 
5.27 
5.31 
5.35 
5.38 
5.42 
5.46 
5.49 
5.53 
5.57 
5.60 
5.64 
5.67 

166 
1.87 
2.06 
2.2S 
2.50 
2.71 
292 
3.13 
3.34 
3.49 
3.65 
3.79 
392 
404 
416 
4.27 
4.38 
4.48 
458 
4.67 
4.76 
485 
.4  94 
502 
510 
516 
5.25 
533 
5.40 
5.47 
5.54 
561 
568 
5.74 
5.81 
587 
5.93 
5.99 
605 
611 
617 
6.23 
628 
634 
6.39 
645 
650 
655 
6.61 
666 
671 
678 
681 
686 
6.91 
696 
7.01 
7.06 
7.10 
7.15 
7.20 
7.24 
7.29 
7.33 
7.38 
7.42 
7.47 
7.51 
7.56 

1.89 
£21 
£54 
286 
3.18 
3.51 
383 
415 
4.48 
4.71 
4.94 
5.15 
5.35 
5.54 
5.71 
5.88 
6.03 
618 
633 
6.47 
8.60 
673 
685 
697 
♦      708 
7.20 
7.30 
7.41 
751 
7.61 
771 
7.81 
7.90 
7.99 
808 
617 
8.25 
8.34 
8.42 
650 
658 
8.66 
8.74 
8.81 
6.89 
696 
9.03 
9.10 
9.17 
9.24 
9.31 
938 
9.45 
951 
9.58 
9.64 
9.71 
9.77 
963 
990 
9.96 
10.02 
10.06 
10.14 
10.19 
10.25 
10.31 
10.37 
10.43 

£13 
258 
3.03 
3.47 
3.92 
437 
4.82 
5.26 
571 
6.03 
6.34 
6.63 
6.90 
7.15 
739 
7.61 
7.83 
8.03 
622 
8.41 
8.59 
8.76 
892 
9.08 
9.23 
9.36 
9.52 
9.66 
980 
9.93 
10.06 
10.19 
10.31 
10.43 
10.54 
10.66 
10.77 
10.88 
10.96 
11.09 
11.19 
11.29 
11.39 
11.49 
11.59 
11.68 
11.77 
11.86 
11.95 
.1204 
>£13 
1222 
t2.30 
1£39 
12.47 
12.55 
12.63 
t£71 
12.76 
12.87 
12.64 
13.02 
13.10 
13.17 
13£4 
13.32 
13.39 
13.46 
13.53 

2£S 
£99 
3.57 
416 
4.74 
5.32 
591 
6.49 
7.07 
7.49 
7.89 
8.27 
8.62 
8.94 
9.25 
954 
9.81 
10.07 
10.32 
10.56 
10.79 
11.01 
11.22 
11.42 
11.61 
11.80 
11.96 
1£16 
12.3f» 
12.50 
12.86 
12.82 
12.97 
13.12 
13£7 
13.41 
13.55 
13.69 
13.83 
13.96 
14.09 
14.21 
14.34 
14.46 
14.56 
14.69 
14.81 
14.92 
15.03 
15.14 
15.25 
15.36 
15.46 
15.57 
15.67 
15.77 
15.87 
15.97 
16.06 
1616 
16.25 
16.36 
1644 
1653 
16.62 
1671 
16.80 
16.88 
1697 

2.30 

3 „ 

387 

4 

4.74 

$... „       „ 

6 _ „ „_ 

5.62 
6.49 

7 _ „ 

7.36 

8 _ —    .. 

9      

6.25 
.     9.12 

to - 

10.00 

n                     

10.62 

12.._ _ 

11£3 

13 _....    

11.78 

14 

15 _ 

1£30 
1£79 

17  * „  _ „.., 

- — 

13*1 
13.67 

21 _ _. 

„ „ 



14.06 
14.46 
14.83 
15.16 

22 

15.51 

23 

15.83 

25 „ 

- 

16.14 
16.43 

27 _ „ 



1672 
16.99 

28                                             ».    ... 

"*** 

17£6 

29. .„_ 

17.52 

30 ^ 

::::::::::::::::::::::;::::;::::;:;:_......-...j 

17.77 

31 „ 

32 

18.01 
18£4 

33 _ _ 

18.47 

34 _ 

1670 

18.91 

36 

:z:::::::zz: :;;;-.;;......- 

19.12 

37 

38 

19.33 
19.53 

39 

:::::::::::r:::::::::::::::::::~::::::;::::::;:::: 

19.73 

40 _ _ 



19.92 
20.11 

42 _ 

— — 

20£9 

43 _.. 

44    _ 

20.47 
20.65 

45 „ 



20.62 

46 

47 

48. 

49 „ „ 

«,....«....«. 

20.99 
21.16 
21.32 
21.46 

50 _ „ 

21.64 

51 „ „ 

21.80 

52             „  

21.95 

53                            .„.._._ 

22.10 

54 „. 

55 „.. 

22£5 
22.38 

56 _ 

22.54 

57 _ 

2£68 

58 „ _ 

22.82 

60     

2£9S 
23.09 

SI               „         „ .  _ 

23.22 

62 

23.35 

S3              _  .      _  „ _ 

23.46 

64 

23.61 

65 

23.74 

66 „ 

23.86 

87      „   _ 

23.99 

66                                

24.11 

60 

24£3 

70 1 

24.35 

ilandar  year  tar 


For  inlra-BMC  parcels,  deduct  16  canta. 

For  nonmachmable  inler-BMC  parcel*,  add  90  cents. 
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Rate  Schedule  402— Fou«TM.CtASS  Mail:  Speoal  and  Library  Rates 


Fint  pomt 


rim  pound 

Eadi  mumji^  pound  Vvougtt  7  pounoi . 
Each  adMonit  pound  o««r  7  pounti   


■  A  Ma  ol  ISO  00  mm  b*  pMl  onca  aacA  calanilw 

■For  ■aOdi  ol  SOO  or  mora  CMcaa  prapartir 

*  Fa  laaAngi  al  SOO  ar  mora  piaca*  property  prapvad 


Futiyaa 
leanls} 


47 

•0 
» 
IS 

so 

IT 

t 


10  t«a<l9i  dasanaaon  ZIP  Codaa. 
and  prasofWd  to  BuMi  MaH  Cantara. 


(f400  331a<i)  o«  *m  OmaHkabon  SdtadiM  aWectiva  Juty  6.  1976) 


Rate  Schedule  405— Fourth-Class  Mail:  Single  Piece  Bound  Printed  Matter  • 

(Doaan) 

Zonaa 

Local 

Itndt 

3 

4 

5 

6 

T 

6 

«a 

0.55 
058 
060 
0.03 
066 

aoB 

0.70 
0.73 
0.77 
082 
087 
092 

a97 
aw 

077 
081 
085 
089 
093 
097 
101 
106 
1  14 
1^ 
130 
138 
146 
0.65 
081 

0.81 
0.87 
092 
096 
103 

too 

114 
1.20 
130 
1.41 
1.52 
163 
174 
065 
100 

0.80 
0.97 
105 
112 
120 
^M 
1.36 
144 
1.80 
1.78 
191 
2.07 
223 
0.65 
.158 

100 
1.12 
1.23 

1.35 
1.47 
158 
170 
182 
205 
2.26 
251 
275 
2.96 
065 
233 

1  11 
1^7 
142 
156 
1.73 
1.88 
204 
2.20 
250 
281 
3.12 
343 
3.74 
0.65 
300 

1.26 
146 
167 
167 
207 
226 
240 
269 
300 
350 
3.91 
431 
4  72 
0.65 
407 

1.38 
162 
1.86 
210 
234 

•« 

»* 

a« 

3.07 
3.56 
404 
452 

501 
549 
065 
484 

■ 

tm 

■>»,.«. 

Mr  pniMl       .  

F  (140041  al»a 


Schadiia  aMackoa  July  6.  1976). 


Rate  Schedule  406— Fourth-Class  Mail.  Bulk  Bound  Printed  Matter  • 

(OoHarsI 


•oa 

CaiTiar 
>oula< 

Par  pound 

024 

019 

0036 

032 

027 

0.063 

032 

0  27 

0001 

0.32 

027 

0140 

032 

027 

0215 

032 

0  27 

0291 

0.32 

027 

0J89 

032 

027 

0.466 

r  nwla  at  prescnbad  by  tha  PosM  Sarvica. 


Rate  Schedule  500— Express  Mail 

(Snaa  day  a«pon  aanaca] 


Pounds 


1 

> 

3 

4 

5 

• 

7 

•_, 

• 

to 

f»_.. 
t2__., 

tS 

14 

15.-... 

16 

17 

18 

19..-.. 

20 

21 


Zona 


1and2 


ass 

8.36 

10.35 
tOJ6 
103S 
10.50 
1106 
1160 
12.  to 
1266 
13.20 
1375 
1430 
14J5 
t53S 
1590 
16.45 
17.00 
17.96 
10.10 
10.60 


835 
036 

1036 
1036 
1036 
to  56 
It  '5 
11.70 
t2JS 
12  80 
1336 
1390 
1446 
1500 
1556 
1610 
1670 
1725 
1780 
18.35 
18.90 


635 

8.35 
1035 
1035 
t035 
ttOO 
1160 
1225 
1285 
1350 
1410 
1475 
1536 
1600 
16.60 
1720 
1785 
1845 
1910 
19.70 
20  35 


8.36 

8.35 
1035 
1036 
1035 
1156 
12W 
1300 
1375 
14  45 
1520 
1590 
1666 
17.36 
18.06 
16.80 
1950 
20  25 
20.95 
2170 
2240 


836 

835 
1036 
1035 
10.35 
12.20 
13  00 
1386 
1466 
15.50 
16.W 
17  15 
1796 
1880 
1880 
20.46 

21  i5 
2210 

22  90 
23.75 
24  55 


835 

636 
1035 
10.35 
10  35 
1275 
1366 
14  60 
1550 
16.40 
1735 
1825 
1915 
2010 
2100 
2196 
22.86 
23.75 
24.70 
25  60 
26.50 


835 

835 

10  36 

1335 

1035 

13  55 

14  60 
1566 

16  70 

17  75 

18  80 
1985 
20.90 
2196 

23  00 

24  05 
2510 
2615 

27  20 

28  25 

29  30 


835 
835 
1035 
1035 
1035 
1470 
1595 
1720 
1840 
1966 
20.90 

22  15 

23  40 

24  65 
2565 
27  10 
28.35 
29  60 
30.85 
32.10 
33  30 
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1015 


FuHiMii 

lOCMil 

69 

.... 

47 



60 

— .. 

25 



IS 

SO 

17 

— ■ 

0 

1.M 
162 
1.86 
210 
234 
2S» 
263 
3.07 
3.SS 
404 
4S2 
SOI 
S.49 
06S 


r  poi«d 


0S36 
0063 
0091 
0140 
0215 
0291 
0J89 
0.466 


635 

8  35 
1035 
10  35 
1035 
1470 
1S95 
1720 
1840 
1965 
20  90 

22  15 

23  40 

24  65 
2565 
27  10 
26.35 
29  60 
30.65 
3210 
33  30 


Rate  Schedule  500— Express  Mail— Continued 

(Same  day  a^pod  aarvice] 


Po«id« 


22.. 
23.. 

24.. 

25.. 

26.. 

27.. 

28.. 

29.. 

30.. 

31.. 

32.. 

33.. 

34. 

35.. 

36.. 

37.. 

38. 

39. 

40.. 

41.. 

42.. 

43.. 

44.. 

45.. 

46.. 

47. 

46.. 

49. 

SO. 

51.. 

52. 

53.. 

54... 

55.. 

56. 

57. 

58.. 

59.. 

60.. 

61.., 

62.. 

63.. 

64 

65. 

66.. 

67.. 

68.. 

60.. 

70.. 


Zone 


1  and2 


19.15 
19.70 
20.2S 
20.80 
21.3S 
21.85 
22.40 
22.95 
23.50 
24.05 
24.60 
25.15 
25.65 
26.20 
26.75 
27.30 
27  85 
2840 
2890 
29.45 
30  00 
30  55 
31.10 
31.65 
3215 
32  70 
33.25 
33.80 
34.35 
34.90 
35.40 
35.95 
36.50 
37  05 
37  60 
3815 
38.70 
39.20 
39.75 
40.30 
40.85 
41.40 
41.95 
42.45 
43.00 
43.SS 
44.10 
44.65 
45.20 


19.45 
20.00 
20  55 
21.10 
2165 
2225 

22  80 
23.35 

23  90 
2445 
2500 

25  55 
2610 

26  65 

27  20 

27  80 

28  35 

28  90 

29  45 

30  00 
30.55 

31  10 
3165 

32  20 
3275 

33  35 
33.90 
34.45 
3500 
35.55 
3610 
36.65 
37.20 
37.75 
38.30 
38.90 
39  45 
40.00 
40.55 
41.10 
4165 
42.20 
42.75 
43.30 
43.85 
44.45 
45.00 
45.55 
46.10 


20.95 
21.60 
22.20 
22.85 
23.45 
2410 

24  70 
25.35 

25  95 

26  60 

27  20 
27  85 
284S 
2910 
29  70 
30.35 
30.95 
3160 
32.20 
32.80 
33.45 
34.05 
34.70 
35.30 
35.95 

36  55 

37  20 
37  80 
3845 
39.05 

39  70 
40.30 

40  95 
41.55 
42.20 
42.80 
43.45 
44.05 
44.70 
4530 
45.95 
46.SS 
47.20 

47  80 

48  40 
4905 
49.65 
50.30 
50.90 


2310 
23  85 
2455 
25.30 
2600 
2675 

27  45 
28.20 

28  90 

29  60 

30  35 
31.05 
3180 
3250 
33  25 

33  95 

34  70 

35  40 
3610 

36  85 

37  55 
38.30 

39  00 
39.75 

40  45 
41.15 
4190 
4260 

43  35 
44.05 

44  80 

45  50 

46  25 

46  95 

47  65 
48.40 
4910 
49  85 
50.55 
51.30 
52.00 
52.75 
5345 
5415 
54.90 
55.60 
56.35 
57  05 
57  80 


25  40 

26.20 
27:05 
27  85 
28.70 

29  50 

30  35 

31  15 

32  00 
32  80 
33.65 
3445 
3530 
3610 

36  95 

37  75 

38  60 
39.40 
40.25 
41.05 
4190 
42.70 

43  55 

44  35 
4520 
46.00 
46.85 
4765 
48.50 

49  30 
50.15 

50  95 
5180 
52  60 
5345 
54  25 
5510 
55.90 
56.75 

57  55 

58  40 
59.20 
60.05 
60.85 
6170 
62.50 
63.35 
6415 
65.00 


27.45 
28.35 
29  25 
30.20 

31  10 
3205 

32  95 

33  85 
34.80 
35.70 

36  60 

37  55 
3845 
39.35 
40.30 
41.20 
4210 
43.05 
43  95 
44.90 
45.80 
46.70 
47  65 
48.55 

49  45 

50  40 
51.30 
52.20 

53  15 

54  05 
55.00 

55  90 
56.80 
57  75 
58.65 

59  55 

60  50 
61.40 
62.30 
63.25 
6415 

65  05 

66  00 
66.90 

67  65 
6875 
69  65 
70.60 
71.50 


Rate  Schedule  501— Express  Mail 

(Cusloni  dssigned  service] 


30  35 
3140 
32.45 
33  50 
34.55 
3560 

37  70 

38  75 
39.80 
40  85 
41.90 
42  95 
44.00 

.45.05 
4610 
47.15 
48  20 
49.25 
50.30 
51.35 

52  40 

53  45 

54  50 

55  55 
56.60 
57  65 
58.70 
59.75 
60.80 
6185 

62  90 

63  95 
65.00 

66  05 

67  10 
6815 
69.20 
70.25 
71.30 
72.35 
73.40 
74.45 
75.50 
76.55 

77  60 

78  65 
79.70 
80.75 


34.55 
35  80 
37  05 
38.30 

39  55 

40  75 
4200 
43.25 
44  50 
4575 
47.00 
48.25 
49.45 
50  70 
5195 
53.20 

54  45 

55  70 
56.90 
5815 

59  40 

60  65 
6190 
63.15 

64  35 

65  60 

66  85 
68.10 
69.3S 
70.60 
71.80 
73.05 
7430 
75.55 
76.80 
78  05 
79.30 
80  50 
81.75 
83  00 
84.25 
85.50 
86.75 
87  95 
8920 
90.45 
9170 
92  95 
94.20 


Zona 

1  and  2 

3 

4 

5 

6 

7 

8 

9 

, 

10.75 
1075 
12.85 
12.85 

12  85 
1290 
12.95 

13  00 
13.05 
1315 
1345 
13.80 
14.10 
14.45 
14.80 
15.10 
15.45 
15.80 
1610 
16.45 
16.75 
17.10 
17.45 
17.75 
1810 
16.45 
18.75 
19.10 
19.40 

10.75 
1075 
12.85 
12.85 
1285 
13.65 
14.30 
14  95 
15.55 
16.20 
1685 
1750 
1815 
1875 
1940 
20.05 
20  70 
21.30 
2195 

22  60 

23  25 
23.90 
34.50 
2515 
25.80 
26.45 

27  05 
27.70 

28  35 

10.75 
10.75 
12.85 
12.85 
12.85 
14.30 
15.00 
15.75 
16.50 
17.25 
18.00 
18.75 
19.50 
20.20 
20.95 
21.70 

22  45 
23.20 

23  95 
24.70 
25.40 
2615 
26.90 

27  65 

28  40 
2915 
29.90 
30.60 
31.35 

10.75 
10.75 
12.85 
12.85 
12.85 
14.85 
15.70 
16.50 
1735 
18.20 
19  05 
1990 
20.70 
2155 

22  40 

23  25 
24.05 

24  90 
25.75 
26  60 
2740 

28  25 
2910 

29  95 
30.75 
3160 
32.45 
33.30 
3410 

10.75 
10.75 
12  85 
1285 
1286 

15  45 

16  40 
17.35 
1830 
19  25 
20.20 
21.10 
22.05 
23.00 

23  95 

24  90 
2585 
26.80 
27.70 

28  65 

29  60 
30.55 
31.50 
3245 
33.35 
34.30 
35  25 
36.20 
37.15 

10.75 
10.75 
12.85 
12.85 
12.85 
16  05 
1705 
18.10 
1915 
2015 
21.20 
22.25 
23.30 
24.30 
2535 
26.40 
27  40 
28.45 
29.50 
30.50 
31.55 

32  60 

33  65 
34.65 
35  70 
36.75 

37  75 

38  80 
39.85 

10.75 
1075 
12  85 
1285 
12.85 
16.80 
18.00 
1915 
20.30 
2150 
22.65 
23  80 
25.00 
2615 
27  35 
28.50 
29  65 
30.85 
32  00 
3315 

34  35 

35  50 

36  65 

37  85 
39.00 
4015 
41.35 
42.50 
43.65 

1075 

2 

10.75 

3 „.    

12.85 

4 _„ 

1285 

5 

6 ™ 

1285 
17.95 

7 _„ 

1935 

e...._ . 

20  70 

9...   

22.05 

10 „_ „ 

23  40 

1 1 ....   _ _.., 

24  75 

12.._ _„ 

26.15 

13....    _„ . 

27.50 

14 

28.85 

15 .._, 

30.20 

16... „„ , 

17 

3155 
32  90 

18 

34  30 

19 

35.65 

30                          

37.00 

21 

38  35 

22 _ 

39  70 

23 

41.10 

24 „_ .. 

42.45 

25...    _. 

43.80 

26 .„., 

27. „.    .__ 

4515 
46  50 

29 „ — 

29 _ -A 

47  85 
49.25 

1016 
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Rate  Schedule  501— Express  Mail— Continued 

tCuMorn  dMignad  Mrvm) 


Poundi 


Zona 


1  •nd2 


30.. 

31.. 
32.. 
33.. 

34.. 

35.. 

3S.. 

37 

».. 

3».. 

40 

41.. 

43.. 

43.. 


45. 

4S.. 
47.. 


SO.. 

51.. 

S2. 

53.. 

54_ 

56 

96.. 

57. 

SS 

58 

ao. 

61. 
62  . 
63.- 

64... 
6S.. 
68 
67... 


70.. 


19.75 
20.10 
2040 
20  7» 
2106 
2140 
2175 
2206 
22  40 
22.75 
2306 
23.40 
23.70 
24.05 
24.40 

24  70 
2505 
2540 

25  70 

26  05 
2635 

26  70 

27  05 

27  35 
2770 
2605 
26  35 

28  70 

29  00 
29  35 

29  70 
3000 

30  35 
30  65 
3100 
3135 
3166 
32  00 
32  35 
3265 
33.00 


2900 
3ft66 

M.25 
30  90 
3155 
3220 
3280 
33.45 
3410 
34.75 
3540 
36.00 
3A66 
37.x 
37  95 
3680 
3920 
3985 

40  50 

41  15 
41  75 
4240 
43  05 

43  70 

44  35 

44  95 

45  80 

45  25 

46  90 

47  50 
4815 
48.80 
49.45 
50  10 
50  70 
5135 
5200 
5286 

53  25 
53.90 

54  55 


3210 
32.86 
3380 
34  36 
3510 
35.86 
3655 
37X 
3806 
3880 
39  55 
4030 
4105 
4175 

42  50 

43  25 

44  00 

44  75 

45  50 
4625 
4695 
4770 

48  45 

49  20 
4995 

50  70 
5145 
5215 

52  90 

53  65 
54.40 
5515 

55  90 

56  85 

57  35 
5610 
56.86 
59  80 
60.35 
6110 
6186 


34  95 
35.80 
3665 

37  45 
36X 
30.15 
4000 
4085 
4186 
42.50 

43  35 

44  20 
45.00 
45.85 

46  70 

47  M 

48  35 
48  20 
5005 
5090 
5170 

52  56 

53  40 

54  25 
56.05 

55  90 

56  75 

57  80 
5840 
5925 
6010 
60  95 
61.80 
6260 
63  45 
64.30 
65.15 
65.95 
86.80 
67.65 
8&50 


36  10 
3900 
3995 
4090 
4185 
42.80 
43  75 
44.65 
4560 
46  55 
4750 
48  45 
4940 
5035 
51.25 
52  20 
5315 

54  10 

55  05 

56  00 

56  90 

57  85 

58  80 

59  75 

60  70 
6t65 

62  55 

63  50 

64  45 
65.40 

66  35 

67  30 

68  20 
6915 
70  10 
71.05 
7200 

72  95 

73  80 
74.80 
75.75 


40  85 
4190 
4295 
44  00 
4500 
46.05 
47  10 
5610 
49.15 
5020 
5120 
52  25 
53.30 

54  35 

55  35 

56  40 

57  45 
56  45 

59  50 

60  55 

61  55 

62  60 

63  65 

64  70 

65  70 
6675 
67  80 

66  80 
6085 
7090 
7190 
7295 
74  00 
75.05 
76  05 
7710 
7815 
7915 
80.20 
81.25 
82.25 


44.85 
4600 
47  15 
46  35 
49.50 
50.65 
5185 
5300 
5415 
55.35 
56.50 
57  65 
56.85 
6000 

61  15 

62  35 
63.50 
64.65 
6565 
67  00 
6815 
60  35  I 


70.50 
7165 
7285 
7400 

75  15 

76  35 
77.50 
78.66 
79  85 
8100 
8215 
83.35 
84.50 
85.70 
86.85 
6800 
88.20 
90.35 
92.50 


5060 
5195 

53  30 

54  65 
5605 

57  40 

58  75 
6010 
6145 
62  80 

64  20 

65  55 

66  90 

68  25 

69  60 
7100 
72.35 
73.70 
75.05 
7640 
77.75 
7915 
80  50 
8185 

83  20 

84  55 

85  90 
87  30 
68  65 
90.00 
9135 
92  70 
9410 
9545 
96  80 
9815 
99  50 

100  85 
102  25 
103.60 
104.95 


Add  S5  60  tor  MC^  custom  pickup  and  delivery  itop. 


Rate  Schedule  502— Express  Mail 

(Next  day  poet  oMce-to-poet  ottca  eetvice] 


Zone 


1  and2 


6.60 

1070 
1O70 
1070 
1075 
1080 
1065 
1O90 
1100 
11X 
1166 
1195 
12X 
1266 
12.96 
13  30 
1365 
1395 
14» 
1460 
1460 
1495 
1530 
15  60 

15  95 

16  30 
1660 
1695 
1725 

17  60 
1795 
1825 

18  60 
1890 
19.29 


860 
6.60 
1070 
1070 
1O70 
1150 
12.15 
12  80 
13.40 
14.05 
14  70 
1535 
1600 
16.80 
17  25 
1790 
1855 
1915 
1980 
2045 
21  10 
21  10 

21  75 

22  35 

23  00 

23  25 

24  30 

24  90 

25  55 
2620 

26  85 

27  50 
2810 

28  75 

29  40 
30.05 


8.80 
8.80 
1070 
1070 
1070 
12.15 
12.85 
13.60 
14.36 
1510 
15  85 
1660 
1736 
18.05 
1680 
1955 
20  30 
2105 
2180 

22  55 

23  25 
325 

24  00 

24  75 

25  50 
2666 
27  00 
27  75 
2845 
2920 
2995 
X70 
3145 
32  20 
32  95 
33.70 


8.60 
8.80 
1070 
10.70 
1O70 
1270 
1355 
1435 
1520 
16.05 
1690 
17  75 
1855 
1940 
20.25 

21  10 
2190 

22  75 
23.60 
24  45 
25.25 
25.25 
2610 

26  95 

27  80 

28  60 

29  45 
MX 
31  15 
3195 
3280 
3365 
34.50 
35  30 
3615 
37.00 


860 
860 
1070 
1070 
1070 
13X 
14.25 
1520 
1615 

17  10 
18.05 

18  95 

19  90 
2085 
21.80 

22  75 

23  70 

24  65 

25  55 

26  50 

27  45 

27  45 

28  40 

29  35 
30.30 
3120 
3215 
3310 

34  05 
3500 

35  95 

36  85 

37  80 

38  75 

39  70 

40  65 


8.60 
860 
10.70 
1O70 
1O70 
13.90 
14.90 
15  95 
1700 
18.00 
1905 
20.10 
21  15 
2215 
23.20 
24.25 
25  50 
26.x 
27  35 
28.35 
29.40 
2940 
X45 
3150 
32X 
X55 
34.60 
35.W 
X65 
3770 
X70 
M75 
40M 
4165 
4285 
43  90 


8.W 
8.00 
1O70 
1070 
1O70 
1465 
1585 
17  X 
1815 
19.35 
X.M 
21.65 
22.85 
24M 
25.20 
2635 
27M 
26  70 
2965 
31.x 
32.x 
32X 
X35 
34X 
35  70 
X.85 
X.X 
X.X 
4035 
41.x 

42  70 

43  85 
45X 
46X 
47  85 
46X 


ex 

8.x 
1O70 
1070 
1O70 
15K 
17.x 
18.55 
19  X 
2125 
22X 
24X 
2535 
26  70 
2805 
29  40 
X75 
32.15 
33X 
34  85 
XX 
X20 
37  55 
X.95 
40.x 
4165 
43X 

44  35 

45  70 

47  10 

48  45 
49X 
51  15 
52X 
53X 
55  25 


plderal 
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Rate  Schedule  502—  Express  Mail— Continued 

(Nad  mi  POM  oMo»4»pa*l  oWm  Mnioal 


Add  S5.«0  tor  Mch  pickup  Mop. 


Rate  Schedule  503— Express  Mail 

(MM  day  post  offioe-to-addressae  t«rvic«] 


1W7 


Zone 

1and2 

3 

4 

5 

6 

7 

8 

9 

19.80 
19.90 
20.25 
20.60 
20.80 
21.25 
21.55 
21.90 
22.25 
22.55 
22.90 
23.25 
23.55 
23.90 
24.20 
24.55 
24.90 
25.20 
25.55 
25.90 
26.20 
26.55 
26.85 
27.20 
27.55 
27.85 
26.20 
26.50 
26^5 
29.20 
29.50 
29.85 
30.20 
WSO 
30.85 

30  65 
31.30 
31.95 
3260 
33.25 
33  85 
34.50 
3515 
35.80 
36.45 
37  05 
37.70 
38.35 
39.00 
39.60 
40.25 
40.90 
41.55 
42  80 
42.80 
43.45 
44.10 
44.75 
45.35 
4600 
46.65 
47.30 
47.95 
48.55 
49^ 
40.85 
50.50 
51.10 
51.75 
52.40 

34.40 
35.15 
35.90 
36.65 

37  40 
3615 

38  90 
30.60 
40.35 
41.10 
41.85 
4260 
43.35 
4410 
44  80 
4555 
46.30 
47  05 
48.55 
48.55 
49.30 
50.00 
50.75 
51.50 
52.25 
53.00 
53.75 
54.50 
55.20 
55.95 
56  70 
57.45 
58.20 
58.95 
59.70 

37  85 
38.70 
38.50 
40.35 
41.20 
42.05 
42.85 
43.70 
44.55 
45.40 
46.20 
47  05 

47  90 
46.75 

48  55 
50.40 
51.25 
5210 
53  75 
53.75 
54.80 
55.45 
56.75 
5710 
57  95 
58.80 
59  65 
60.45 
61.30 
6215 

63  00 
6380 

64  65 
65.50 
66.35 

41.80 
42.50 
43.45 
44.40 
45.35 
46.30 

47  25 

48  20 
4910 
5005 
5100 
5195 
5290 
53  85 
54.75 

56  70 
56.65 

57  60 
5950 
59  50 
60.40 
61.35 
6230 
63.25 
64.20 
6515 
66  05 
67.00 
67.95 
68.90 

69  85 

70  JO 
71.75 
72.65 
73.60 

44  05 
45.95 
47  00 
48.05 
49.05 
5010 
51.15 
52.20 
5320 
54.25 
55.30 
5630 
57  35 
56  40 
5940 
00.45 
61.50 
62.55 
64.60 
64  80 
65.65 
86.65 
67.70 
68.75 
69.75 
70.80 
71.85 
72.90 
73.90 
74.95 
76.00 
77  00 
78.05 
7910 
8010 

49  70 
50.66 
5200 
53.20 
54  35 
56.50 

56  70 

57  65 
59.00 
60.20 
61.35 

62  50 

63  70 

64  85 
66.00 
67  20 
68.35 
69  50 
71.85 
71. W 
73.00 
74.20 
75.35 
76.50 
77.70 
78.85 
8000 
8120 
82.35 
83  55 
84.70 
85.85 
87  05 
88.20 
B9J5 

5660 

»7™ "■       "~ --■t 

57  95 

9. 

59.30 

»«        ,  „ 

60.65 

jn 

62.05 

41           

63  40 

49 

64  75 

43   

6610 

44      .                                                             j 

67.45 

45         „                                                 ,      ,  ,  , 

6885 

4« 

70.20 

47 

7155 

411        

72.90 

40        

74.25 

SO                                     

75.60 

«1 

77.00 

SJ    

78.35 

•a 

79.70 

54 

62  40 

ss          

82.40 

s«       „              

83.75 

S7                                                     

8515 

f*        ...   . 

86.50 

SB 

87  85 

M> 

89.20 

HI      

00.55 

lO                   , 

9195 

•a 

93.30 

M                                   

94.65 

UK             

96  00 

t* 

97.35 

KJ           

96.70 

m                

10010 

*a 

101.45 

70.._    , 

102  JO 

Zone 

Potmo* 

1  and2 

3 

4 

5 

6 

7 

8 

9 

'                                                  ,        ,    n 

10.75 
10.75 
12.85 
I2M 
12.65 
12.90 
12.95 
13.00 
13.05 
13.15 
13.45 
13.80 
14.10 
14.45 
14.80 
15.10 
15.45 
15.80 
1610 
16.45 
1675 
17.10 
17.45 
17.75 
16.10 
18.45 
18.75 
19.10 
19.40 
19.75 
20.10 
20.40 
20.75 
21.05 
21.40 
21.75 
22.05 
22.40 
22.75 
23.05 
23.40 
23.70 

10.75 
1075 
12.85 
12«5 
12.85 
13.65 
14.30 
14.95 
15.55 
1650 
16.85 
17.50 
18.15 
18.75 
19.40 
20.05 
20  70 
21.30 
2195 
22  60 
23.25 
23.90 
24.50 
25.15 
25.80 
26.45 
27.05 
27  70 
28.35 
29  00 
29  65 
30.25 
30.90 
31.55 
32  20 

32  80 

33  45 
3410 
34.75 

35  40 
36.00 

36  65 

10.75 
10.75 
12.85 
12.85 
12.85 
14.30 
15.00 
15.75 
16.50 
17.25 
18.00 
18.75 
19.50 
20.20 
20  95 
21.70 
22.45 
23.20 
23.95 
24.70 
2540 
26.15 
26.90 
27.65 
26  40 
2915 
29  90 
30.60 
31.35 
32.10 
32  85 
33.60 
34.35 
3510 
35.85 
36  55 
37.30 
38.05 
38.80 
39  55 
40.30 
41.05 

10.75 
10.75 
1285 
1285 
12.65 
14.85 
15.70 
16.50 
17  35 
16.20 
1905 
1990 
20.70 
21.55 
22  40 
23.25 
24.05 
24  90 
26.75 
26.60 
27.40 
26.25 
2910 
29.95 
30.75 
31.60 
32.45 
33.30 
34.10 
34.95 
35.80 
36  65 
37.45 
38.30 
39  15 
40.00 
40.85 
4165 
42  50 
4335 
44.20 
45  00 

10.75 
10.75 
12.85 
12.85 
12  85 
15  45 
16.40 
17.35 
1830 
19.25 
20.20 
21.10 

22  05 

23  CX) 
23.95 
24.90 
25.85 
26.80 
27.70 
28  65 
29.60 
30.55 
31.50 
32.45 
33.35 

34  30 

35  25 
36.20 
37.15 
3810 
3900 
39  95 
40.90 
41  85 
4280 
43.75 
44  65 
4560 
4655 

47  50 

48  45 
49.40 

10.75 
10.75 
12.85 
12.85 
1285 
16.05 
17.05 
18.10 
1915 
20.15 
21.20 
22.25 
23.30 
24.30 

25  35 

26  40 

27  40 

28  45 
29.50 
30.50 
31.55 

32  60 

33  65 
34.65 
35.70 
36.75 
37.75 
38.80 
39.85 
40.85 
41.90 
42  95 
44.00 
45  00 
46.05 
47  10 
4810 
4915 
50.20 
6120 
52  25 
53J0 

10.75 
10.75 
12.86 
12.85 
12.85 
16.80 
1800 
1915 
20.30 
21.50 
22.65 
23M 
25.00 
2615 
27.35 
26  50 
29.65 
30.85 
3^00 
3315 
34.35 
35.50 

36  65 

37  65 
39.00 
4015 
41.35 
42  50 
43.65 
44.85 
46.00 
47.15 
48.35 
49.50 
50.65 
5185 
5300 
54.15 

55  35 

56  50 

57  65 

58  J5 

10.75 

2 ._      „ 

10.75 

3 

12J5 

4 __     _..    .„ 

12.85 

«                     n                                                                       ,„ 

-- 

12J5 

■ 

17.95 

7 

1935 

a ., 

20  70 

9.. .        

22.05 

11 

23.40 

11 

24  75 

19 

2615 

19                                                      

27.50 

14                    

2885 

IS 

30.20 

1«                                                  

3155 

17                           

32  90 

1*       .                                                   

34  30 

19 -    , 

35.65 

20 

37  00 

»1                 

3835 

" 

39.70 

M       

41.10 

24 . 

95         



42.45 
43.80 

26...    _            _ 

4515 

27..._    „_            

- 

46  50 

7« 

47  J5 

29 _ 

49.25 

30 „ 

50  60 

31 , 

51.95 

32 „_    

53  30 

33....„      _              

54.65 

34 _„ 

56  05 

35    ..  „„..„ „ „., 

57  40 

36 

37  



58  75 
6010 

36 _ _- 

4oZ"Z~ZZ"""r"ZZ!!IZZI 

41 

61.45 
62  80 
64  20 
6555 

42 _ _., 

66.90 

1018 
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Rate  Schedule  503— Express  Mail— Continued 


Poundi 


Zona 


iind> 


43.. 

44.. 
45.. 


47.. 

4«.. 

4S. 

SO.. 

51. 

52.. 

53- 

54. 

58.. 

SC. 

57 

58 

58 

80 

81 

82 

83 

84 

86 


87 


80. 
70 


24  05 
24  40 
24.70 
25.05 
25.40 
2570 
28  U5 
2835 
28.70 
27  05 
27  35 

27  70 

28  05 
28  35 

28  70 
29.00 
2935 

29  70 

30  00 
30  35 
X6S 
3100 
3135 
3185 
3200 
32.35 
32  65 
33.00 


37  30 
37.06 
38.80 
38.20 
38.85 
40.50 
41  15 
4175 
4240 
4305 

43  70 

44  35 

44  95 

45  60 
48.25 
4890 
47  50 
4815 
4880 
4945 
50.10 
50.70 
5135 
52.00 
52.65 
53.25 
53.90 
54.55 


4175 
42.50 
4325 
44.00 
44.75 
45.50 
4825 
48.95 
47  70 
4845 
49.20 

49  95 

50  70 
5145 
5215 
52.90 
53.66 
54  40 
5515 
5590 
5865 
57  35 
5610 
56  85 
5960 

80  35 

81  to 
61.85 


45.66 

4870 
47  56 
48.36 

49  JO 
50.05 
5090 
5170 
52.55 
53  40 
54.25 
55.05 

56  90 
56.75 

57  80 
58.40 
5925 
80.10 
80  95 
6180 
6280 
63  45 
84.30 
65.15 
66.95 
6880 
67.65 
6850 


50  35 
5125 
5220 
53.15 
5410 
5505 
5600 
56.90 

57  65 

58  80 
5075 
60  70 
6165 

62  55 

63  50 
64.45 
65.40 

66  35 

67  30 

68  20 
8915 
7010 
71.06 
72.00 
7295 
73.90 
74.80 
75.75 


54  35 

56  35 
56  40 
57.45 
58.45 

59  50 
80  55 
61.55 
6260 

63  65 

64  70 

65  70 

66  75 

67  00 
68.80 
8985 
70.90 
7190 
72  95 
7400 
75.05 
78.05 
77.10 
78.15 
79.15 
60.20 
81.25 
82.25 


8000 

61  15 

62  35 
63.50 
64.66 
65.85 
87  00 
8615 
69.35 
70  50 
7186 
72  85 
74.00 
75.15 
78.35 
77.50 
76.66 
70.65 
6100 
8215 
83.35 
84.50 
85.70 
86.85 
88.00 
89.20 
90.35 
91.50 


88.25 

8960 
71.00 
72.35 
73  70 
7505 
76.40 
77  75 
79.15 
80  50 
6165 
63.20 

64  55 

65  90 
87  30 
86  65 
90  00 
9135 
92  70 
9410 
9545 
96  80 
0815 
99  50 

100.85 
102.25 
103.60 
104.96 


Add  S5.80  tor  met)  piduv  stop. 


Schedule  SS-1— Special  Services: 
Address  Corrections 


Schedule  SS-5— Special  Services: 
Certified  Mail 


Pv  ConacKon.. 


S0.30 


0«icnXicin 


Schedule  SS-2— Business  Reply  Mail 


FM(in 
•ddi- 

lionto 


•0.75 


Acbwe  busness  iwt»t  t&ttnc* 


Schedule  SS-6 — Special  Services:  Collect  on 
Oelivefy 


)07 


repty  mail   advanca  deposl  mxt»rM  not  uaad: 

Par  pieca   _ 

023 

Ucenae  to  ma*  buanaaa  raply  a«ft 

Par  calendar  yaar _ _„ 

50.00 

Accounang  laa  lor  ackva  buarwst  rapty  mtt  mi- 

vanca  dapoM  accou* 

Par  catandH  yMT 

18000 

Schedule  SS-4— Speual  Services: 
Certificates  of  Maiuno 


Amount  10  ba  coHaciad.  or  nsmnca 
daaaad 

— 

Faadn 
■ddl- 

lionto 
poat- 

SDiom  j?s                                            

SI  50 

TfiOl  tn  Wl 

1  80 

.•iOOl  In  ino 

210 

100  01  In  POO                       

240 

200  01  to  300 _ 

300 

300  01  In  400 

370 

400  01  ^  yiQ 

470 

NoUca  of  nondalwarv  et  COO. 

. 

1.25 

Altarainn  o(  COO. 

ailitiiiaai 

chargMor 

anigriMlon  d  mm 

125 

Ragntarad  C.O.D 

1.50 

UMI 


Oascnption 

Faaim 
to*- 

ten  to 
poat- 

IndiMdijal  Piacas 

On^nal  or  duplicate  cerM 
nkwduaay  Istad  piacaa 

cate 

0* 

H  ciassaa  o( 

8045 

015 

BuhPiacaa 

ldar*cal  pwcai  of  Fnt-  and  Vwddaaa  mail 

pad    OTiti    orttnary    ttimpa.    pra-cancolad 

stamp*  or  nwtar  itamps: 

Up  to  1.000  p«cas  (1  carWicala  tor  total 

nunttar) _    ... 

160 

Each  addMonal  1.000  paoaa  or  IrKten. 

Ch4i*calaoopr..      -    _ - 

0.20 
045 

Schedule  SS-7— Special  Services:  Dead 
Letter  Return 


Par  pMce  (Fnt-daas  MMra  i 
>only>. 


Faa 


FaaElminaMd 


Schedule  SS-8— Special  Services:  Money 
Orders 


Amount 

Faa 

1001  loV«                              

10  75 

2501  to  700 

100 

$0  01  to  $700 

APO-FPO 

.25 

Schedule  SS-8— Special  Services:  Money 
Orders— Continued 


Amount 


^         Inquiry  Fm.. 


Faa 


1.40 


Schedule  SS-9— Special  Services:  Insured 
Mail 


LiabMly 

Faa  (in 
addi- 

Itonto 
poal- 

•8») 

SO  01  to  $25 



$0  50 

2501  to  50  

1.10 

W01  to  '00 

1.40 

100  01  to  'W  

180 

1W01  to  200 

2.10 

200  01  to  300 

3.00 

300  01  to  400 

400  01  to  500 



3.70 
4.40 

Schedule  SS- 10.— Special  Services: 
Lockbox/Caller  Service 


Faa  par  annual  >  parted 

A  Rentai  Rates  ron 

LOCKBOXES 

Cubcnch  capacity 
ollocMMxes 

ro 

$265 

'$266 

to 

$500 

to 

$1,000 
to 

12.000 
and 

o»ar 

Boa  aiia 

1 

2 

3 

4 

5 

Group  1 

Group  N 

Groio  IN 

$22 
5 
2 

$29 

7 
2 

$53 

13 

2 

$64 

20 
2 

$126 

30 

2 

68  25 
6060 
71.00 
72.35 
73.70 
7505 
76.40 
77  75 
79.15 
80  50 
8185 

83  20 

84  55 

85  90 

87  30 

88  65 
90  00 
9135 
•2  70 
9410 
•5.45 
9680 
9815 
•9  50 

100.85 

102  25 

103  60 

104  95 


Fm 


1.40 


FM(in 

lionto 
port- 

•g*) 


$0.50 
1.10 
1.40 
1.80 
2  10 
3.00 
3.70 
4.40 


000 

(2.000 

to 

■nd 

otm 

4 

5 

184 

$128 

20 

30 

2 

2 
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Schedule  SS-10.— Special  Services: 
Lockbox /Caller  Servce— Continued 


Descnption 


Annual 
tea 


B.  Cauer  Service 

For  calter  setvic«< 

For  Mch  resetved  call  numbar.. 


$260 
IS 


■  Faas  are  paid  samannually. 

•Minimum  size  tor  trie  No.  2  box  •  296  cubic  inchei. 


Schedule  SS- 11  a— Special  Services:  Zip 
Coding  of  Mailing  Lists 


Par  thousand  addressa* . 


Fee 


$36.00 


Schedule  SS-11b— Special  Services: 
Correction  of  Mailing  Lists 


Description 

Fes 

$015 

Schedule  SS-1lc— Address  Changes  for 
Election  Boards  and  Registration  Com- 
missions 


Description 


Per  change  of  address.. 


Fee 


$015 


Schedule  SS-l  id— Mailing  List  Services 


Conections  Assooaled  With 

dress  Cards  in   Saquanca 

Per  correctton 


01  Ad- 

Ckrriar   Oalivary 


Fee 


(cents) 


15 

Whien  rural  routes  have  been  consoiidated  or  changed  to 
another  post  ohca,  no  charge  will  be  made  tor  correction 
If  the  list  contairts  only  names  ol  peraorw  residing  on  the 
route  or  routes  nvolved. 


Schedule  SS- 12— Special' Services:  Meter 
Setting  on  Site 


Deacriplion 


Meter  company  sdjuslments. 
All  other  m«ter  settings: 
First  meter 

By  AppointmerH 

Unscheduled 
Additioful  meters 


Fee 


$10.00 


17.00 
10X10 
4.00 


Schedule  SS-i  3— Special  Services: 
Parcel  Air  Lift 


Up  to  2  pounds 

Over  2  up  to  3  pounds.. 
Over  3  up  to  4  pounds.. 
Over  4  pounds 


Fee(in 
addh 

ton  to 


post 
poal- 


$0  30 
060 
0.90 
1.20 


Schedule  SS- 14.— Special  Services: 
Registered  Mail 

Fee  (in  sdditton  to 
I  posiaqel 


For  articles 
covered  by 
insurance 

For  arlicles 

by 
insurance 

Value 

0  to  $100 

$100  01  to  $500 

Faa 

.  $3.60 
3.90 
4.25 
4.60 
4.95 
5.30 
5.65 
6.00 
6.35 
6.70 
7.05 
7.40 
7.75 
810 
8.45 
880 

•  IS 

•  50 
0.85 

1020 

10.55 

10.90 

11.25 

11.60 

11.05 

1230 

12.65 

'  12  65 

•256  40 

(■) 

Fa* 

$3.55 
380 

$500  01  to  $1.000 _ 

$1,000.01  to  $2,000 

$2.000  01  to  $3,000 

$3,000  01  to  $4,000 

415 
440 
465 
4.90 

$4.000  01  to  $5,000 

5.15 

$5,000  01  to  $6,000 

$6,000  01  to  $7.000. ._ 

$7  OOO  01  to  $8,000  

5.40 
5.65 
530 

$8,000.01  to  $9.000 

6.15 

$9.000  01  to  $10.000 

$10  000  01  to  $11.000 .. 

$11.000  01  to  $12.000 

640 
6.65 
690 

$12.00001  to  $13,000 

$13,000.01  to  $14.000 

7.15 
7.40 

$14,000  01  to  $15  000 

$15.00001  to  $16.000..    

$16.000  01  to  $17.000. 

$17  000  01  to  $18,000 

$18  000  01  to  $19  000.. 

7.65 
7.90 
815 
8.40 
865 

$19.00001  to  $20,000 _... 

$20,000.01  to  $21  000._      

$21,000.01  to  $22.000 

$22,000  01  to  $23.000 

$23,000  01  to  $24.000 ... 

$24  00001  to  $25.000 

8.90 
9.15 
•  40 
9.65 
990 
10.15 

$25  000  01  to  $1.000.000 

'  1015 

$1,000,000  to  $15,000.000 

•  253.90 

Over  $15.000.000 _. 

(') 

■  Phis  handling  charge  of  25  cents  per  $1,000  or  fraction 
over  first  $25,000. 

'  Plus  liandiinq  charge  of  20  cents  per  $1 .000  or  fraction 
over  first  $1,000,000. 

'  Aoaitional  charges  may  be  made  based  on  consider- 
ations or  weight,  space  artd  value 


Schedule  SS-l  5— Special  Services: 
Restricted  Delivery 


Descnplion 


Per  piece.. 


Fee  (in 
addi- 

bon  to 
post- 
age) 


$1.25 


Schedule  SS-16— Special  Services: 
Return  Receipts 


Description 


Requested  at  time  of  mailing 

Showing  to  wliom  (sigrature)  and  date  deftv- 

ered. 

Showing  to  wtiom  (signature),  date,  arxl  ad- 
dress where  delivered 

Requested  after  mailing 

Showing  to  wfvxn  and  date  deliyarsd 


Fee  (in 
addi- 

lionto 
pott- 
age) 


$0.70 
0.90 
4.50 


Schedule  SS-l  7— Special  Services: 
Special  Delivery 


Ctass/weight 


First-class  and  pnonty  mail 

Not  iTtora  than  2  pounds 

Over  2  but  not  over  10  pourKls.. 
Over  10  pourxis 


Faefm 

addi- 
tion to 
post- 
age) 


$2  95 
315 
4.00 


Schedule  SS- 17— Special  Services: 
Special  Delivery— Continued 


Class/ weight 


All  other 

Not  mora  than  2  pounds 

Over  2  txit  not  ever  10  pourxis 
Over  10  pounds 


Fee  (in 
aodi- 

konto 
post- 
44*) 


310 
3.60 
4.50 


Schedule  SS-l 8— Special  Services: 
Special  Handling 


Weight 


Not  more  than  10  pourtds.. 
Over  10  pounds 


Fee  On 
addi- 

Innto 
poal- 

•ge) 


$1.10 
1.60 


Schedule  SS- 19— Special  Services: 
Stamped  Envelopes 


Type 


Single  Sale 

Regular 

Banded 

Plain 

No  6%  size,  box  of  500  ■ 

Regular 

Window -. 

No.  10  ns.  bOK  of  500  ■ 

Regular _ 

Window 

Printed 

No.  6V.  SOS,  box  of  500  ■ 

Regular 

Window 

No.  10  size,  box  of  500  < 

Regular 


$0.05 
0.05 


5.90 
6.50 


7.40 
8.00 


940 

10.00 


10.00 
11.50 


'  Fee  for  precanoeHed  envelopes  is  ttie  same. 

Schedule  SS-20— Merchandise  Return 


Deacnption 


Fas 


Per  transactioa -.     $0JG 

Shipper  muat  have  an  advance  deposit  account 

Schedule  1000 

[Fees] 


First-class  presorted  mailirig  fee ~. 

First-class  mailing  fee:  E-COM  arwiual  fee 

Second-class  mailing  fees 

A.  Original  Entry _.. 

B.  Additional  entry  (all  zones) ~ 

Second-class  reentry  tee - 

Second-class  registration  for  news  agents 

Tftird-class  bulK  mailir>g  fee _ 

Fourttvclass  special  mail  presorted  mailing  fee 

Authorization  to  uaa  permK  imprint 

Merchandise   return   (p^  facility   receiving   mer- 
chandise return  labels) 


Dollars 


$50.00 
50.00 

220.00 
60.00 
35.00 
35.00 
5000 
50.00 
5000 

50  00 


Appendix  Two— Changes  in  the 
Domestic  Mail  Classification  Schedule 

Note. — New  language  italicized,  deleted 
language  bracketed. 
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U.S.  POSTAL  SERVICE 

Domestic  Mail  Classification  Schedule 

Classification  Schedule  100 

First-Class  Mail 

1OT.020    REGULAR  MAIL 

Regular  First-Class  Mail  consists  of 
mailable  matter  posted  at  First-Class 
regular  rates,  weighing  12  ounces  or  less, 
and  not  mailed  or  eligible  for  mailing 
under  sections  100.0201. 100.021, 
100.0211. 100.022. 100.0221. 100.023,  or 
100.024. 

100.0201  ZIP+4  Rate  Category  Regular 
Mail 

ZIP+4  rate  category  regular  mail 
consists  of  pieces  which  meet  the 
following  eligibility  requirements  and 
the  preparation  requirements  in  section 
100.047: 

a.  Bear  a  proper  ZIP -(-4  code. 

b.  Be  presented  in  mailings  of  250  or 
more  pieces;  or  if  presorted,  in  mailings 
of  500  or  more  pieces. 

c.  Meet  machinability  criteria  as 
prescribed  by  the  Postal  Service. 

d.  Meet  address  readability 
specifications  for  applicable  mail 
processing  equipment  as  prescribed  by 
the  Postal  Service. 

e.  Have  postage  paid  in  a  manner  not 
requiring  cancellation. 

100.0202  (100.022]    PRESORTED  MAIL 

Presorted  First-Class  Mail  is  First- 
Class  Mail  other  than  zone  rated 
(priority)  mail  which  is  presented  in  a 
single  mailing  of  500  or  more  pieces, 
properly  prepared  and  presorted. 

(100.0221    ZIP -1-4  Rate  Category 
Presorted  Mail 

ZIP-)-4  rate  category  presorted  mail 
consists  of  peices  which  meet  the 
following  eligibility  requirements  and 
the  preparation  requirements  in  section 
100.047] 

a.  (Bear  a  proper  ZIP-t-4  code.] 

b.  (Be  presented  in  mailings  of  500  or 
more  pieces.] 

c.  (Meet  machinability  criteria  as 
prescribed  by  the  Postal  Service.] 

d.  (Meet  address  readability 
specirications  for  applicable  mail 
processing  equipment  as  prescribed  by 
the  Postal  Ser\'ice.] 

e.  (Have  postage  paid  in  a  manner  not 
requiring  cancellation.] 

100.07    FORWARDING  AND  RETURN 

100.070  First-Class  mail  (other  than 
zone  rated  (priority)  mail]  is  forwarded 
without  additional  charge. 

100.071  Zone  rated  (priority)  mail 
(when  forwarded  is  charged  additional 
zone  rate  postage  applicable  between 
the  forwarding  office  and  the  delivery 


(services]  service  upon  payment  of  the  ' 
appropriate  (fees:]  fee: 

Classifica- 
tion 
Schedule 


(a.  Certificates  of  mailing 
are  available  for  tran- 
sient rate  only] 

[b.]  Special  delivery 


200.09    RATES  AND  FEES 

200.090  The  rates  and  fees  for 
second-class  mail  are  set  forth  as 
follows: 


office  and  is  collected  on  delivery.]  is 
forwarded  without  additional  charge. 

[100.072]    First-Class  mail  (,  except 
postal  and  post  cards.]  that  is 
undeliverable  as  addressed  is  returned 
to  the  sender,  without  additional  charge. 

(100.0721    Postal  and  post  cards, 
when  returned  by  request  of  the  mailer, 
will  be  charged  the  appropriate  rate.] 

200.02    DESCRIPTION  OF 
SUBCLASSES 

200.0201    Regular 

Regular  second-class  mail  is  all 
second-class  mail  except  that  to  which 
(sections]  section  200.021  (and  200.022 
apply.]  applies. 

a.  Regular  second-class  may  be 
mailed  only  by  publishers  or  registered 
news  agents. 

b.  Nonsubscriber  and  nonrequester 
copies  mailed  at  any  time  during  the 
calendar  year  up  to  10  percent  of  the 
total  weight  of  copies  mailed  to 
subscribers  and  requesters  during  the 
calendar  year  are  regular  second-class 
mail  provided  that  the  nonsubscriber 
and  nonrequester  copies  would  have 
been  regular  second-class  mail  if  mailed 
to  subscribers  or  requesters.  See  Section 
200.093  for  mailings  in  excess  of  the  10 
percent  limitation. 

(200.022    Transient] 

(Transient  mail  is  second-class  mail:] 

(a.  mailed  by  persons  other  than 
publishers  or  registered  news  agents;] 

(b.  mailed  by  publishers,  not  as  a  part 
of  a  commingled  presorted  mailing  of 
subscriber  or  requester  copies,  to 
persons  who  may  not  be  included  in  the 
legitimate  list  of  persons  as  set  forth  in 
section  200.0105  or  in  section  200.0110. 
respectively;] 

(c.  which  is  forwarded  or  returned.] 

200.07    FORWARDING  AND  RETURN        300.01    DEHNITION 


(SS^l 
SS-17 


a.  Regular 

b.  Within  County 

c.  Nonprofit 

d.  Classroom 

e.  Science  of  Agriculture.... 

f.  Limited  Circulation 

g.  Science  of  Agriculture 
Limited  Circulation 

(h.  Transient 

(i.  Fees 

h.  Commingled  Non-Sub- 
scriber &  Non-Request- 
er  

/.  Fees 


Rate 

Schedule 

200 
201 
202 
203 
204 
205 

206 

207] 
1000] 


207 
1000 


200.094    Copies  of  any  second-class 
mail  which  are  destined  for  delivery 
within  the  sectional  center  area  in 
which  they  are  entered  qualify  for  the 
applicable  SCF  discount  as  set  forth  in 
Rate  Schedules  200.  202.  203.  204,  205. 
206  and  207.  The  sectional  center  area 
will  be  prescribed  by  the  Postal  Service. 


200.070    Undeliverable-as-addressed 
second-class  mail  will  be  (.  on  request  of 
either  the  addressee  or  the  mailer.] 
forwarded  or  returned  to  the  mailer(;], 
05  prescribed  by  the  Postal  Service. 
(undeliverable-)  Undeliverable-as- 
addressed  (combination]  combined 
(first)  First-  and  second-class  pieces  will 
be  forwarded  or  (and  undeliverable-as- 
addressed]  (combined  first-class  and 
second-class  pieces  will  be]  returned,  as 
prescribed  by  the  Postal  Service. 
Additional  charges  when  second-class 
mail  is  (forwarded  or]  returned  (from 
one  post  office  to  another]  will  be  based 
on  the  applicable  third-  or  fourth-class 
(transient]  rate. 

200.08    ANCILLARY  SERVICES 

200.080    Second-class  mail  will 
receive  the  following  additional 


300.010    Third-class  mail  is  mailable 
matter  weighing  less  than  16  ounces, 
except: 

a.  Matter  mailed  or  required  to  be 
mailed  as  first-class  mail; 

b.  Matter  entered  as  second-class 
mail,  except  copies  sent  by  a  printer  to  a 
publisher(;],  and  except  copies  that 
would  have  traveled  at  the  former 
transient  rate. 

c.  Matter  mailed  under  section  400.021 
or  section  400.022. 

300.07    FORWARDING  AND  RETURN 

300.070    Undeliverable-as-addressed 
third-class  mail  will(,]  be  returned  on 
request  of  (either  the  addressee  or]  the 
mailer,  (be]  or  fon^-arded  and  returned 
on  request  0/ (forwarded  or  returned  to] 
the  mailer];].  Undeliverable-as- 
addressed  combined  first-class  and 


400.01     DE 


matter  wei 


400.02    DE! 
400.020    P, 


400.0202     ] 
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third-class  pieces  (will  be  forwarded 
and  undeliverable  combined  first-class 
and  thrid-class  pieces]  will  be  returned 
as  prescribed  by  the  Postal  Service. 
[Additional  charges  when  third-class 
.mail  is  forwarded  or  returned  from  one 
post  office  to  another  will  be  based  on 
the  single-piece  third-class  rate.]  The 
single-piece  third-class  rate  is  charged 
for  each  piece  receiving  return  only 
service.  Charges  for  forwarding-and- 
return  service  are  assessed  only  on 
those  pieces  which  cannot  be  forwarded 
and  are  returned.  The  charge  for  those 
returned  pieces  is  the  appropriate 
single-piece  third-class  rate  for  the 
piece  plus  that  rate  multiplied  by  a 
factor  equal  to  the  number  of  third-class 
pieces  nationwide  that  are  successfully 
forwarded  for  every  one  piece  that 
cannot  be  forwarded  and  must  be 
returned. 

400.01  DEFINITION 

400.010    Fourth-class  mail  is  mailable 
matter  weighing  16  ounces  or  more, 
except: 

a.  Matter  mailed  or  required  to  mailed 
as  first-class  mail; 

b.  Matter  entered  as  second-class 
mail,  except  copies  sent  by  a  printer  to  a 
publisher!;],  and  except  copies  that 
would  have  traveled  at  the  former 
transient  rate. 

c  Matter  entered  as  controlled 
circulation  mail; 

d.  That  the  16-ounce  minimum  weight 
does  not  apply  to  matter  mailed  under 
seciton  400.021  or  400.022. 

400.02  DESCRIPTION  OF  SUBCLASSES 

400.020    Parcel  Post 

Parcel  post  is  fourth-c  ass  mail  not 
eligible  for  mailing  under  sections 
400.021,  400.022,  400  023. 

400.0201  Single-piece    | 

Single-piece  parcel  post  mail  is  fourth- 
class  parcel  post  mail  not  eligible  for 
mailing  under  section  400.0202. 

400.0202  Bulk 

Bulk  parcel  post  mail  is  fourth-class 
parcel  post  mail  consisting  of  properly 
prepared  and  separated  single  mailings 
of  [not  less  than  300  pieces.]  at  least  300 
pieces  or  2000 pounds.  Pieces  weighing 
less  than  15  pounds  and  measuring  over 
84  inches  in  length  and  girth  combined 
are  not  mailable  as  bulk  parcel  post. 
Provision  for  mailing  nonidentical  pieces 
is  set  forth  in  section  400.046. 

400.0202    Bulk 

Bulk  parcel  post  mail  is  fourth-class 
parcel  post  mail  consisting  of  properly 
prepared  and  separated  single  mailings 
of  [not  less  than  300  pieces.]  at  least  300 
pieces  or  2000  pounds.  Pieces  weighing 


less  than  15  pounds  and  measuring  over 
84  inches  in  length  and  girth  combined 
are  not  mailable  as  bulk  parcel  post. 
Provision  for  mailing  nonidentical  pieces 
is  set  forth  in  section  400.046. 

400.0231    Carrier  Route  Presort 
Category 

Carrier  route  presort  mailings  must 
contain  not  less  than  300  pieces  of 
carrier  route  presorted  mail  The  mail 
must  be  properly  prepared  in  the 
manner  prescribed  by  the  Postal 
Service. 

500.020    [Airport-to- Airport]  Same  Day 
Airport  Service 

Same  Day  Airport  (Airport-to-Airport] 
service  is  available  between  designated 
airport  mail  facilities. 

500.047    Unless  the  item  was  delayed 
by  strike  or  work  stoppage,  the  Postal 
Service  will  refund  postage  for  [regular] 
Next  Day  Express  Mail  not  available  for 
claim  or  not  delivered; 

a.  by  10:00  a.m.  of  the  next  delivery 
day  in  the  ca.se  of  Post  Office-to-Post 
Office  service. 

b.  by  3:00  p.m.  of  the  next  delivery  day 
in  the  case  of  Post  Office-to-Addressee 
service. 

500.0601  [Airport-to-Airport]  Same 
Day  Airport  Express  Mail  will  be 
dispatched  on  the  next  available 
transportation  to  the  destination  airport 
mail  facility. 

500.0602  [Programmed]  Custom 
Designed  Express  Mail  will  be  available 
for  claim  or  delivery  as  specified  in  the 
service  agreement. 

500.080    The  rates  for  Express  Mail 
are  set  forth  in  the  following  rate 
schedules: 

Rate 
Schedule 


500.80    a.  (Airport-to- 
airport]  Same 
Day  Airport 

b.  [Programmed] 
Custom 
Designed 

c.  [Regular]  Next 
Day  Post  Office- 
to-Post  Office...^ 

d.  [Regular]  Next 
Day  Post  Office- 
to-Addressee  ...... 


501 


502 


503 


Classification  Schedule  SS-1 — Address 
Correction  Service 

1.04    FEES 

(1.040  Fees  for  address  correction 
service  are  set  forth  in  Rate  Schedule 
SS-1.] 

1.040    There  is  no  charge  for  address 
correction  service  when  the  correction 


is  provided  incidental  to  the  return  of 
the  mail  piece  to  the  sender. 

1.041  A  fee,  as  set  forth  in  Rate 
Schedule  SS-1,  is  charged  for  all  other 
forms  of  address  correction  service. 

Classification  Schedule  SS-2 — Business 
Reply  Mail 

2.04  FEES 

2.040    The  Fees  for  business  reply 
mail  set  forth  in  Rate  Schedule  SS^2. 

2.042  An  accounting  fee  as  set  forth 
in  Rate  Schedule  SS-2  must  be  paid 
each  calendar  year  or  portion  for  each 
advance  deposit  business  reply  account 
at  each  facility  where  the  mail  is  to  be 
returned. 

2.05  AUTHORIZATION  AND 
UCENSES 

2.050    In  order  to  distribute  business 
reply  cards,  envelopes,  cartons  or  labels, 
the  distributor  must  obtain  a  license  or 
licenses  from  the  Postal  Service  and  pay 
the  appropriate  fee  as  set  forth  in  Rate 
Schedule  SS-2. 

Classification  Schedule  SSS — Caller 
Service 

3.03  FEES 

3.030    Fees  for  caller  service  are  set 
forth  in  the  Rate  Schedule  SS-10. 

Classification  Schedule  SS-^ — 
Certificate  of  Mailing 

4.04  FEES 

4.040    The  fees  for  certiflcate  of 
mailing  service  are  set  forth  in  Rate 
Schedule  SS-4. 

Classification  Schedule  SSS— Certified 
Mail 


500      5.02    DESCRIPTION  OF  SERVICE 


5.020    CertiHed  mail  service  is 
provided  [only]  for  matter  [having  no 
intrinsic  value]  mailed  under 
ClassiHcation  Schedule  100. 

5.05    FEES 

5.050    The  fees  for  certiHed  mail 
service  are  set  forth  in  Rate  Schedule 
SS-5. 

Classification  Schedule  SSS — Collect 
on  Delivery  Service 

6.02    DESCRIPTION  OF  SERVICE 

6.020    C.O.D.  service  is  available  for 
collection  of  [$400]  $500  or  less  upon  the 
delivery  of  postage  prepaid  mail  sent 
under  the  following  classification 
schedules. 
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a.  First-class  mail 

b.  Third-class  (single  piece 
only) 

c  Fourth-class  mail 


ClassiHca- 

tion 
Schedule 

100 

300 
400 


6.023    (If  the  initial  attempt  to  deliver 
C.O.D.  mail  from  a  post  office  is 
unsuccessful,  a  notice  of  arrival  will  be 
left  at  the  mailing  address.]  Delivery  of 
C.O.D  mail  will  be  made  in  a  manner 
specified  by  the  Postal  Sen' ice.  If  a 
delivery  to  the  mailing  address  is  not 
attempted  or  if  a  delivery  attempt  is 
unsuccessful,  a  notice  of  arrival  will  be 
left  at  the  mailing  address. 

6.025    The  mailer  may  designate  a 
new  address  or  alter  the  C.O.D.  charges 
by  submitting  the  appropriate  form  and 
by  paying  the  appropriate  fee  as  set 
forth  in  Rate  Schedule  SS-6. 

6.05    FORWARDING  AND  RETURN 

6.051     For  C.O.D.  mail  sent  as  third  or 
fourth-class  mail  postage  at  the 
applicable  rate  will  be  charged]:]  to  the 
addressee: 

a.  When  [the]  an  addressee,  entitled 
to  delivery  to  the  mailing  address  under 
Postal Senice  regulations,  request 
delivery  of  C.O.D.  mail  which  was 
refused  when  first  offered  for  delivery; 

b.  For  each  delivery  attempt,  to  an 
addressee  entitled  to  delivery  to  the 
mailing  address  under  Postal  Sen-ice 
regulations,  after  the  second  such 
attempt. 

6.07    FEES 

6.070    Fees  for  CO.D.  service  are  set 
forth  in  Rate  Schedule  SS-6. 

[Classification  Schedule  SS-7J—/DEAD 
MAIL  RETURN  SER  VICE] 

[7.01    DEFINITION] 

(7.010    Dead  mail  return  service 
provides  for  the  delivery  or  return  of 
dead  mail  after  it  has  been  opened  in 
dead  mail  offices  by  specially 
designated  postal  employees  for  the  sole 
purpose  of  ascertaining  an  address  of 
delivery,  or.  failing  that,  the  address  of 
the  sender.] 
7.02    DESCRIPTION  OF  SERVICE] 
(7.020    Dead  mail  return  service  is 
available  to  mail  sent  under  the 
following  classification  schedules: 


Classifica- 
tion 
Schedule 


b.  Third-class  mail,  as  set 
forth  in  S  7.0201 

c.  Fourth-class  mail,  as  set 
forth  in  §  7.0201 


Classifica- 
tion 
Schedule 


300 
400] 


CUacincalion  Schedule 


a.   First-class  mail;  except 
post  and  postal  cards 


100 


[7.0201    Matter  sent  under 
Classification  Schedules  300  and  400 
will  receive  dead  mail  return  service 
only  if  return  postage  has  been 
guaranteed  or  if  the  contents  are  of 
obvious  value.) 

(7.021    First-class  mail  dispatched  by 
registered  mail  from  the  dead  mail  office 
is  charged  the  minimum  registry  fee. 
unless  such  mail  was  originally 
registered.] 

(7.022    Third-class  or  fourth-class 
mail  is  charged  postage  due  as  third- 
class  single  piece  or  fourth-class  single 
piece  mail  from  both  the  dead  parcel 
post  branch  to  point  of  delivery  and 
from  the  office  of  the  last  address  to  the 
dead  parcel  post  branch.] 

(7.03    FEES] 

[7.030    The  fee  for  dead  mail  return 
service  is  set  forth  in  Rate  Schedule  SS- 
7) 

Classification  Schedule  SS~8 — Domestic 
Postal  Money  Orders 

8.03    FEES 

8.030    The  fees  for  domestic  postal 
money  orders  are  set  forth  in  Rate 
Schedule  SS-8. 

Classification  Schedule  SS-9— Insured 
Mail 

9.02    DESCRIPTION  OF  SERVICE 

9.020  The  maximum  liability  of  the 
Postal  Service  under  this  schedule  is 
ISWO]  $500. 

9.023  The  mailer  is  issued  a  receipt 
for  each  item  mailed.  For  items  insured 
more  than  ($20]  $25,  a  receipt  of  delivery 
is  obtained  by  the  Postal  Service. 

9.024  For  items  insured  for  more 
than  [S20]  $25.  a  notice  of  arrival  is  left 
at  the  mailing  address  when  the  first 
attempt  at  delivery  is  unsuccessful. 

9.028    Additional  copies  of  the 
original  mailing  receipt  may  be  obtained 
by  the  mailer,  upon  payment  of  the 
applicable  fee  set  forth  in  Rate  Schedule 
SS-9. 

9.05    OTHER  SERVICES 

9.050    The  following  services,  if 
applicable  to  the  class  of  mail,  may  be 
obtained  in  conjuction  with  mail  sent 
under  this  classification  schedule  upon 
payment  of  the  applicable  fees: 


a.  Parcel  Airlift SS-13 

b.  Restricted  delivery     SS-15 
(for  items  insured 

for  more  than  [$20] 
$25]. 

c.  Return  receipt  (for     SS-16 
items  insured  for 

more  than  [$20] 
$25). 

d.  Special  delivery SS-17 

e.  Special  handling SS-18 

f.  Merchandise  return    SS-20 
(shippers  only). 


9.06    FEES 

9.060    The  fees  for  insured  mail 
service  are  set  forth  in  Rate  Schedule 
SS-9. 

Classification  Schedule  SS-10 — 
Lockbox  Service 

10.03  FEES 

10.030    Fees  for  lockbox  service  are 
set  forth  in  Rate  Schedule  SS-10. 

Classification  Schedule  SS-U — Mailing 
List  Sen'ices 

11.04  FEES 

11.040    The  fees  for  mailing  list 
services  are  set  forth  in  Rate  Schedules 
SS-11  and  SS-20. 

Classification  Schedule  SS-12—On-Site 
Meter  Setting 

12.03    FEES 

12.030    The  fees  for  on-site  meter 
setting  service  are  set  forth  in  Rate 
Schedule  SS-12. 

Classification  Schedule  SS-13 — Parcel 
Airlift  (PAL) 

13.07    OTHER  SERVICES 

13.070    The  following  services,  if 
applicable  to  the  class  of  mail,  may  be 
obtained  in  conjunction  with  mail  sent 
under  this  classification  schedule  upon 
payment  of  the  applicable  fees: 

Claulfication  Schedula 

a.  Certificate  of  SS-4 
mailing. 

b.  Insured  mail SS-4 

c.  Restricted  delivery     SS-15 
(if  insured  for  more 

than  ($20]  $25). 

d.  Return  receipt  (if       SS-IS 
insured  for  more 

than  [$20]  $25). 

e.  Special  Delivery  (if    SS-17      . 
mailed  for  delivery 

within  the  48 
contiguous  states). 
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Oaniricalion  Scheduli; 


f.  Special  handling SS-18 


13.08    FEES 

13.080    The  fees  for  parcel  airlift 
service  are  set  forth  in  Rate  Schedule 
SS-13. 

Classification  Schedule  SS-14 — 
Registered  Mail 

14.02    DESCRIPTION  OF  SERVICE 

14.020    Registered  mail  service  is 
available  to  mailers  of  prepaid  mail  sent 
under  Classification  Schedule  100  (.] 
except  that  Registered  mail  must  meet 
the  minimum  requirements  for  length 
and  width  regardless  of  thickness. 

14.07    FEES 


14.070    The  fees  for  registered  mail 
and  related  optional  indemnity  purchase 
are  set  forth  in  Rate  Schedule  SS-14. 

Classification  Schedule  SS-15 — 
Restricted  Delivery 

15.02    DESCRIPTION  OF  SERVICE 

15.020    This  service  is  available  for 
mail  sent  under  the  following 
classification  schedules: 


Clasiification  Schedule 

a.  Certified  mail SS-5 

b.  C.O.D.  mail SS-fl 

c.  Insured  mail  if  SS-9 
insured  for  more 

than  [$20]  $25). 

d.  Registered  mail SS-14 

e.  Express  Mail 500 


15.03    FEES 

15.030    The  fees  for  restricted 
delivery  service  are  set  forth  in  Rate 
Schedule  SS-15. 

Classification  Schedule  SS-16 — Return 
Receipts 

16.03    FEES 

16.030    The  fees  for  return  receipt 
service  are  set  forth  in  Rate  Schedule 
SS-16. 

Appendix  Three — Phased  Rates 

Schedule  1— Secono-Class  Phased  Rates: 
In-County 


Schedule  1— Second-Class  Phased  Rates: 
IN-COUNTY— Continued 


Ptiased  rates  (cents) 

Rata  category 

Year 

13 

14 

15 

16 

Other _ „ _ 

2.7 

3.3 

38 

4.3 

Schedule  2— Second^^lass  Phased  Rates: 
Publication  of  Authohized  Nonprofit 
Organizations,  Outside  County 


Phased  rates  (cents) 

Rate  category 

Yav 

13 

14 

15 

16 

Non- Advertising _ 

Advertising 
1  aivl  2 _ 

74 

10.1 
11.2 
12.7 
14.9 
17  2 
19.6 
218 

5.6 

3.0 

1.1 

-1.0 

75 

10.1 
113 
13.0 
15.6 
18.3 
213 
23.9 

6.5 

3.9 

2.0 

-1.0 

75 

10.1 
11.4 
13.4 
16.3 
19.4 
230 
26.1 

7.5 

4.9 

3.0 

-1.0 

7.6 
10.1 

3...- -. -. 

4 „ 

lis 

13.7 

5 „ - 

6 _ 

7 

8 

17.0 
20.5 
24.7 
26.2 

Piece* 

A 

64 

8 „ 

c 

5.8 
3.9 

SCF  Oitference 

-1.0 

Schedule  3— Second-Class  Phased  Rates: 
Classroom  Publications 


Pfiaaed  rates  (cerrts) 

Rate  Category 

Year 

13 

14 

15 

16 

4.9 

6.4 
72 
8.8 
11.1 
13.6 
16.2 
18.7 

3.0 
-1.0 

5.3 

7.0 
8.0 
9.7 
12.3 
15.1 
18.2 
21.1 

3.9 
-1.0 

5.8 

7.6 
8.7 
10.6 
13.6 
16.7 
20.3 
23.6 

4.7 
-1.0 

6.2 

Advertising: 

1  and  2 _.... 

3 _ 

8.2 
9.4 

11.5 

14.8 

18.2 

Pieces: 

A __ 

SCF  Difference 

22.3 
26.0 

5.6 
-1.0 

Schedule  4— Second-Class  Phased  Rates: 
Regular  Rate  Pubucations  Outside 
County 


/ 

Phased  rales  (cents) 

Rate  Category 

Year 

13 

14 

15 

16 

Science  of  Agriciilture 


and  2 

SCF  Difference    .. 

10.1 
-1.0 

10.1 
-1.0 

10.1 
-1.0 

101 
-1.0 

Phased  rates  (cents) 

Rate  category 

Yc« 

13 

14 

15 

16 

Pound-Rate  Matter 

Per  Pound 

Psc  Piece: 

Presorted  to  Carrier  Route 

4.8 

0.9 

5.8 

1.5 

6.9 
2.0 

7.9 
2.5 

UfiMlsd  Circulation 


A   

5.2 
2.6 

■a? 

-1.0 

6.3 

3.7 

1.8 

-1.0 

7,3 
4.7 
2.8 

-1.0 

6.4 

a 

5.8 

c    

3.9 

SCF  DMfmnoe 

-1.0 

Schedule  5— Third-CIIass  Phased  Rates: 
NONPRORT  Bulk 


Phaaed  rales  (cents) 

Rate  Category 

Yew 

13 

14 

15 

16 

Mirtmum  Par-Piece  Rate 
Required  presort       

5.3 
4.2 

2.7 

204 
26 

204 
1.5 

204 

60 
4.9 

3.4 

20.9 
26 

20.9 
1.5 

209 

67 
5.6 

4.1 

21.4 
2.6 

21.4 
1.5 

21.4 

7.4 

Presorted  to  5-digit  ZIP  ... 

Presorted      to     Camar 

Route 

6.3 

4.8 

Pound  Rate 
Reouired  presort 

21.9 

2.6 

Presorted  to  S^ligrt  ZIP.... 
Plus  per  piece 

219 
IS 

Presorted      to      carriar 
route 

21.9 

Schedule  6— Fourth-Class  Phased  Rates: 
Library 


Phased  rates  (cerHa) 

Rate  category 

Year 

13 

14         t5 

16 

First  Pound                   

35 

12 

7 

40 

14 
8 

45 

15 

8 

SO 

Each  Additional  Pound  thru  7 
Pounds                  

17 

9 

'When  the  SCF  difference  applies,  no  rale  will  be  less 
than  zero. 


[FR  Doc.  85-251  Filed  1-7-85;  8:45  am) 

BILUNG  CODE  7710-12-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

IRelease  No.  21615;  SR-PSE-84-21] 

Pacific  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 

lanuary  2, 1985. 

The  Pacific  Stock  Exchange,  Inc. 
("PSE")  618  South  Spring  Street.  Los 
Angeles.Califomia,  90014,  submitted  on 
November  5, 1984,  copies  of  a  proposed 
rule  change  pursuant  to  Section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
(the  "Act")  and  Rule  19b-4  thereunder, 
to  amend  Rule  VII,  Section  7,  of  the  PSE 
rules  to  provide  that  a  member 
organization  must  file  with  the  Exchange 
answers  to  financial  questionnaires, 
reports  of  income  and  expenses,  and 
any  additional  financial  information 
prescribed  by  the  Exchange  unless  that 
member  organization  is  a  member  of 
and  has  as  its  designated  examining 
authority  another  national  securities 
exchange  or  registered  national 
securities  association. 

In  addition,  under  the  proposed  rule 
change  each  member  organization  must 
file  with  the  Exchange  a  Report  of 
Financial  Condition  on  SEC  Form  X- 
17A-5,  as  required  by  Rule  17a-10  under 
the  Act.  Any  member  who  fails  to  do  so 
in  a  timely  manner  shall  be  subject  to 
late  filing  charges  of  $100  if  late  by  1  to 
30  days,  $200  if  late  by  31  to  60  days. 
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and  $400  if  late  by  61  to  90  days. 
Repeated  or  aggravated  failure  to  file 
the  report  for  more  than  90  days  will  be 
referred  to  the  Ethics  and  Business 
Conduct  Committee  for  appropriate 
disciplinary  action. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  Release 
(Securities  Exchange  Act  Release  No. 
21504.  November  20. 1984)  and  by 
publication  in  the  Federal  Register  (49 
FR  46855,  November  28. 1984).  No 
comments  were  received  with  respect  to 
the  proposed  rule  filing. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and.  in  particular,  the 
requirements  of  section  6  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
be.  and  hereby  is,  approved. 

For  the  Commissioa  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Shirley  E.  Holiia, 

Assistant  Secretary. 

[FR  Doc.  85-483  Filed  1-7-85;  8:45  am) 

Mxan  CODE  MiA-ai-ii 


(ReltM*  Na  21616;  FN*  No.  SR-PHILADEP- 
64-5) 

Filing  of  Proposed  Rule  Change  of 
Pt>iladelphia  Depository  Trust  Co. 

January  2. 1965. 

On  December  7, 1984,  the  Philadelphia 
Depository  Trust  Company 
C'PHILADEF)  filed  with  the  Securities 
and  Exchange  Commission  a  proposed 
rule  change  under  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act").  The  Commission  is  publishing 
this  notice  to  solicit  comment  on  the 
proposal. 

The  proposal  would  establish 
PHILADEP  as  a  "qualified  registered 
securities  depository"  for  purposes  of 
Securities  Exchange  Act  Rule  17Ad-14. 
17  CFR  240.17Ad-14.  Rule  17AD-14 
requires  registered  transfer  agents  to 
open  special  accounts  with  qualified 
registered  securities  depositories  when 
acting  as  tender  agent  or  exchange 
agent  in  connection  with  tender  or 
exchange  offers  for  depository  eligible 
securities.  Depository  Trust  Company. 
Midwest  Securities  Trust  Company,  and 
Pacific  Securities  Depository  Trust 
Company  currently  are  qualified 
registered  securities  depositories. 


The  proposal  includes  PHILADEP 
procedures  governing  the  special 
transfer  agent  accounts,  particularly  the 
book-entry  processing  of  movements  to 
and  from  the  accounts  to  reflect  tenders 
and  withdrawals.  More  specifically,  the 
proposal  would  establish  PHILADEP 
procedures  for  opening  the  special 
accounts,  tender  of  shares  by 
participants,  withdrawals  from  tendered 
positions,  covering  letters  of  guarantee 
through  depository  delivery,  prorated  or 
canceled  offers,  delivery  of  physical 
certificates,  and  payment  for  tendered 
shares. 

Under  the  proposal,  a  tender  or 
exchange  agent  (the  "agent")  must 
contact  PHILADEP  as  soon  as  a  tender 
or  exchange  offer  is  announced  and 
must  enter  into  a  Letter  of  Agreement 
with  PHILADEP  making  PHILADEP 
procedures  binding  on  the  agent.  The 
special  account  must  be  established 
within  two  business  days  after 
commencement  of  the  tender  or 
exchange  offer. 

Once  an  offer  commences, 
participants  may  tender  their  share 
positions  by  submitting  letters  of 
authorization  to  PHILADEP.  Participants 
may  submit  tender  instructions  for  same 
day  processing  between  8:30  a.m.  and 
11:00  a.m.  Eastern  time  each  business 
day  during  the  life  of  the  offer. 
Instructions  will  be  accepted  until  11:00 
a.m.  Eastern  time  on  the  expiration  date 
of  the  offer.  By  5:00  p.m.  each  business 
day,  PHILADEP  will  inform  the  agent  by 
telephone  of  that  day's  processing 
activity.  A  written  activity  report  will  be 
delivered  to  agents  either  on  the  same 
business  day  or  the  next  business  day  if 
use  of  an  overnight  courier  is  necessary. 
PHILADEP  also  will  prepare  a  daily 
report  showing  total  activity  to  date, 
confirming  the  agent's  position,  and  will 
send  it  to  agents  by  messenger,  facsimile 
transmission  or  other  mutually 
agreeable  method.  Agents  must  confirm 
daily  closing  positions  reported  by 
PHILADEP  and  must  report  any 
discrepancies  to  PHILADEP 
immediately  by  telephone. 

The  proposal  allows  participants  to 
continue  tendering  shares  directly  to 
agents  by  sending  agents  a  letter  of 
guarantee.  Participants  then  can  "cover" 
such  letters  by  sending  a  copy  to 
PHILADEP  along  with  a  letter  of 
authorization  to  PHILADEP  marked  "To 
Cover  A  Letter  of  Guarantee."  Hours  for 
submitting  these  instructions  to 
PHILADEP  are  the  same  as  for  tenders 
through  PHILADEP,  8:30  a.m.  to  11:00 
a.m.  Eastern  time,  terminating  at  11:00 
a.m.  Eastern  time  on  the  last  day  of  the 
offer  or  any  protection  period.  Daily 
reports  to  agents  will  indicate  which 


letters  of  guarantee  are  covered  by  that 
day's  movements. 

Participants  wishing  to  withdraw 
shares  previously  tendered  through 
PHILADEP  must  submit  withdrawal 
instructions  to  PHILADEP.  Participants 
may  do  so  until  11:00  a.m.  Eastern  time 
each  business  day  that  withdrawals  are 
permitted  under  the  terms  of  the  offer. 
PHILADEP  will  submit  copies  of  the 
instructions  to  agents  later  that  day. 
After  reviewing  withdrawal  instructions 
for  conformity  with  the  terms  of  the 
offer,  agencts  must  accept  or  reject  the 
withdrawals  by  11:00  a.m.  Eastern  time 
on  the  next  business  day.  However,  on 
the  last  day  of  the  withdrawal  period 
specified  in  the  offer,  agents  must  accept 
or  reject  withdrawals  in  writing  no  later 
than  the  close  of  the  withdrawal  period 
or  the  close  of  business  at  PHILADEP 
that  day,  whichever  is  earlier.'  Written 
confirmation  of  agents'  acceptance  or 
rejection  must  be  sent  by  facsimile 
transmission  or  other  mutually 
agreeable  method.  PHILADEP  will  book- 
entry  process  all  accepted  withdrawals 
and  will  include  the  withdrawals  on  that 
day's  activity  reports. 

Agents  must  telephone  PHILADEP 
immediately  to  report  the  proration  or 
cancellation  of  an  offer.  Verbal 
telephone  instructions  authorizing 
PHllADEP  to  return  some  or  all 
tendered  securities  must  promptly  be 
followed  by  written  instructions. 

Upon  expiration  of  the  offer  or  any 
protection  period,  PHILADEP  will 
physically  deliver  tendered  shares  to  the 
agent  within  two  business  days  after 
receipt  of  written  withdrawal 
instructions  from  the  agent.  Agents  must 
immediately  confirm  the  total  number  of 
shares  delivered  and  verify  that  all 
shares  are  in  good  deliverable  form.  Any 
excess  deliveries  to  agents,  which  may 
be  made  because  exact  denominations 
are  unavailable,  must  promptly  be 
transferred  to  PHILADEP  &  CO.  and 
returned  to  PHILADEP. 

Finally,  the  proposal  requires  agents 
to  inform  PHILADEP  of  the  date 
payment  to  tendering  participants  will 
be  made.  Payments  made  through 
PHILADEP  must  be  made  at  the  some 
time  and  in  the  same  manner  as 
payments  to  other  persons  accepting  the 
offer.'  In  exchange  offers,  agents  paying 


■  This  requirement  was  added  to  PHILADEFs 
proposal  by  letter  amendment  dated  Deceml>er  28, 
1964. 

'However.  PMILADEP  will  not  collect  any 
solicitation  fees  payable  to  participants.  Agents 
must  pay  eligible  participants  directly,  and  all 
questions  or  claims  regarding  solicitation  fees  must 
tie  settled  by  the  agent  and  the  participant. 
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for  tendered  shares  with  securities  must 
deliver  securities  to  PHILADEP  in 
denominations  requested  by  PHILADEP. 

PHILADEP  believes  that  the  proposal 
is  consistent  with  the  requirements  of 
the  Act  in  general,  and  section  17A  of 
the  Act  in  particular.  Specifically, 
PHILADEP  believes  that  the  proposal 
would  reduce  processing  costs  for 
tender  and  exchange  offers  by 
increasing  processing  efTiciencies.  Also. 
PHILADEP  believes  that  the  proposal 
would  facilitate  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions,  would  improve 
safeguarding  of  securities  and  funds  by 
bringing  additional  tender  and  exchange 
offer  activities  within  the  automated 
securities  processing  environment,  and 
would  foster  coordination  and 
cooperation  among  persons  engaged  in 
clearance  and  settlement  of  securities 
transactions. 

To  assist  the  Commission  in 
determining  whether  to  approve  the 
proposal  or  to  institute  disapproval 
proceedings,  comments  are  invited 
within  21  days  after  this  notice  is 
published  in  the  Federal  Register.  Please 
file  six  copies  of  comments  with  the 
Secretary  of  the  Commission,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Reference  should  be  made  to  File  No 
SR-PHlLADEP-«4-5. 

Copies  of  the  proposal,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposal  which  are 
Tiled  with  the  Commission,  and  all 
written  comments  relating  to  the 
proposal,  other  than  those  which  may  be 
withheld  &om  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  are 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  the  proposal 
and  any  subsequent  amendments  also 
are  available  for  inspection  and  copying 
at  the  principal  offices  of  PHILADEP. 

For  the  Commission,  by  the  Diviaion  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Shirley  E.  HoUis, 

Assistant  Secretary. 

[FR  Doc.  85-484  Filed  1-7-85;  8:45  am] 

BILUNO  COOC  M10-01-M 


[RetoM*  No.  34-21622;  FM*  No.  SR-CSE- 
84-3] 


Setf-Regutatory  Organizations; 
Proposed  Ruie  Ctiange  by  the 
Cincinnati  Stocic  Exciiange  Relating  to 
Small  Order  Execution  Guarantee 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 


U.S.C.  78s(b)(l).  as  amended  by  Pub.  L 
No.  94-29, 16  (June  4, 1975),  notice  is 
hereby  given  that  on  December  12, 1984, 
The  Cincinnati  Slo'-k  Exchange  (the 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I.  U, 
and  Ul  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  The  Self-Regulatory  OrganizatioD's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Effective  September  5, 1984,  the  Board 
of  Trustees  of  The  Cincinnati  Stock 
Exchange  added  subparagraph  (c)(iv)  to 
Rule  11.9  (National  Secxirities  Trading 
System)  to  read  as  follows  (new 
language  italicized): 

Role  11.9.  National  Securities  Trading 
System. 

(a) ... 

(b) .  .  . 

(c)  The  Securities  Committee  shall 
approve  one  or  more  applicant 
Proprietary  Members  of  the  Exchange  as 
a  Designated  Dealer  for  one  or  more 
Designated  Issues.  A  Designated  Dealer 
shall  perform  the  following  functions: 

(i)  .  .  . 

(ii)  .  .  . 

(iu) .  .  . 

(iv)  Guarantee  the  execution  of  up  to 
1099  shares  of  public  agency  market 
orders  in  Designated  Issues  for  which 
he  is  Designated  Dealer. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Ruie 
Change 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  Proposed  Rule 
Change  is  to  codify  the  practice  of  the 
Exchange's  National  Securities  Trading 
System  of  providing  automatic 
executions  up  to  1,099  shares  for  public 
agency  market  orders  at  the  best 
available  price  represented  by  all 
Intermarket  Trading  System  ("ITS") 
participants.  Incoming  public  agency 
market  orders  are  priced  at  the  ITS  best 
bid/offer  and,  after  being  exposed  to  the 
Exchange  Floor,  are  executed,  up  to  1099 
shares,  against  a  "Guarantor"  Dealer. 
Other  exchanges  have  recently  adopted 
similar  changes  to  their  automated 
execution  systems.  [See  Release  No.  34- 
21197,  August  2, 1984  (New  York  Stock 
Exchange)  and  Release  No.  34-21206, 


August  3, 1984  (Pacific  Stock 
Exchange)). 

The  enhancement  proposed  herein  is 
consistent  with  Section  6(b)(5)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act")  as  it  facilitates  transactions  in 
securities  traded  on  the  Exchange.  The 
proposed  enhancement  is  also 
consistent  with  section  llA(a)(l)  of  the 
Act,  which  encourages  the  use  of  new 
data  processing  and  communications 
techniques  and  more  efficient  market 
operations. 

B.  Self-Regulatory  Urgamzation  's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  Proposed  Change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others. 

The  Exchange  has  neither  solicited 
nor  received  conunents  on  the  Proposed 
Change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communciations  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
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inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  5th  Street.  NW..  Washington.  D.C. 
Copies  of  such  Rling  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  on  or  before  January  29, 
1985. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Shirley  E.  Hollia, 

Assistant  Secretary. 

January  2, 1984. 

[FR  Doc.  85-548  Filed  1-7-85:  8:45  am) 

MLUNS  COCK  WW-OI-II 


DEPARTMEHT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Sutrniitted  to  0MB  for 
Review 

December  31. 1984. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  (listed  by  submitting  bureau(8)), 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980.  Pub. 
L  96-511.  Copies  of  these  submissions 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed  under 
each  bureau.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  each  bureau's  listing  and  to 
the  Treasury  Department  Clearance 
Officer.  Room  7221, 1201  Constitution 
Avenue.  NW..  Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0052 

Form  Number  IRS  Form  990-IT  and 

4720 
Type  of  Review:  Revision 
Title:  Return  of  Private  Foundation  or 

Section  4947(a)(1)  Trust  Treated  as  a 

Private  Foundation  Return  of  Certain 

Excise  Taxes  on  Charities  and  Other 

Persons  Under  Chapter  41  and  42  of 

the  Internal  Revenue  Code. 
OMB  Number  1545-0712 
Form  Number  IRS  Form  6198 
Type  of  Review:  Revision 
Title:  Computation  of  Deductible  Loss 

for  an  Activity  Described  in  Section 

465(c) 
OMB  Number  New 

Form  Number  IRS  Forms  8282  and  8283 
Type  of  Review:  New 
Title:  Donee  Information  Return  and 

Noncash  Charitable  Contributions 

Appraisal  Summary 


Clearance  Officer  Garrick  Shear  (202) 
566-«254,  Room  5571. 1111 
Constitution  Avenue,  NW., 
Washington,  DC  20224 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503 

Bureau  of  the  Public  Debt 

OMB  Number  1535-0036 

Form  Number  PD  2513 

Type  of  Review:  Revision 

Title:  Application  by  Voluntary 
Guardian  of  Incompetent  Owner  of 
U.S.  Savings  Bonds/Notes 

OMB  Number  1535-0035 

Form  Number  PD  4881 

Type  of  Review:  Extension 

Title:  Application  for  Payment  of  U.S. 
Savings  Bonds  of  Series  EE  or  HH  or 
Released  Checks  in  an  Amount  not 
Exceeding  $1,000  by  the  Survivor  of  a 
Deceased  Owner  Whose  Estate  is  not 
Being  Administered 

Clearance  Officer  Paula  Spedden  (202) 
634-5295,  Bureau  of  the  Public  Debt, 
Room  420,  Vanguard  Building,  1111 
20th  Street,  NW..  Washington.  DC 
20226 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget.  Room  3208.  New  Executive 
Office  Building.  Washington.  DC  20503 

James  V.  Nasche,  Jr.. 

Departmental  Reports.  Management  Office. 

[FR  Doc  85-482  Filed  1-7-85:  8:45  am) 
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Bureau  of  Alcottol,  Totecco  and 
IHrearms 

Granting  of  Relief;  Tony  Gene  Allen,  et 
aL 

agency:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF).  Treasury. 
ACTION:  Notice  of  Granting  of  Relief 
from  Disabilities  Incurred  by 
Conviction. 


\ 


SUMMARY:  The  persons  named  in  this 
notice  have  been  granted  relief  by  the 
Director,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  from  their  disabilities 
imposed  by  Federal  laws.  As  a  result, 
these  persons  may  lawfully  acquire, 
transfer,  receive,  ship,  and  possess 
firearms  if  they  are  in  compliance  with 
applicable  laws  of  the  jurisdiction  in 
which  they  live. 

FOR  FURTHER  INFORMATION  CONTACT: 

Special  Agent  in  Charge  Paul  M. 
Durham,  Firearms  Enforcement  Branch, 
Firearms  Division,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Washington,  DC 
20026.  (202-566-7258). 


SUPPLEMENTARY  INFORMATION:  In 

accordance  with  18  U.S.C.  925(c).  the 
persons  named  in  this  notice  have  been 
granted  relief  from  disabilities  imposed 
by  Federal  laws  with  respect  to  the 
acquisition,  transfer,  receipt,  shipment, 
or  possession  of  firearms  incurred  by 
reason  of  their  convictions  of  crimes 
punishable  by  imprisonment  for  a  term 
exceeding  one  year. 

It  has  been  established  to  the 
Director's  satisfaction  that  the 
circumstances  regarding  the  convictions 
and  each  applicant's  record  and 
reputation  are  such  that  the  applicants 
will  not  be  likely  to  act  in  a  manner 
dangerous  to  public  safety,  and  that  the 
granting  of  the  relief  will  not  be  contrary 
to  the  public  interest. 

The  following  persons  have  been 
granted  relief: 

ALLEN.  Tony  Gene.  2222  Hammerstein 
Road,  Wheelersburg,  Ohio,  convicted 
on  April  20, 1962,  in  Muscogee 
Superior  Court,  Columbus,  Georgia. 
APPLE,  Donald  Ray.  704  Sanford, 
Richland,  Washington,  convicted  on 
Febuary  11, 1974,  in  United  States 
District  Court  for  the  Eastern  District 
of  Washington. 
ATEN.  Jay  Jr.,  4178  Erindale  Drive, 
North  Fort  Myers,  Florida,  convicted 
on  March  6, 1978,  in  Circuit  Court,  Lee 
County,  Florida. 
BABCOCK.  Thomas  James.  231  %  12th 
Avenue  North,  Wisconsin  Rapids, 
Wisconsin,  convicted  on  May  11, 1976, 
in  Portage  County  Circuit  Court, 
Stevens  Point,  Wisconsin. 
BAGGETT,  Hollon  Glen.  Route  2,  Box 
274,  Austin,  Arkansas,  convicted  on 
November  10, 1948,  in  the  14th  Judicial 
District  Court,  Oberlin,  Louisiana. 
BAILEY.  Amos  Ray,  Route  2,  Box  270, 
Altha,  Florida,  convicted  on  October 
30, 1958,  in  United  States  District 
Court  for  the  Northern  District  of 
Florida,  on  April  4. 1961,  in  Middle 
District  of  Georgia,  Albany  Division: 
and  on  June  1, 1965,  in  the^orthem 
District  of  Florida. 
BARNES,  Linda  Carol.  9767  Pagewood, 
Apartment  906,  Houston,  Texas, 
convicted  on  September  9. 1981,  in 
185th  District  Court,  Harris  County, 
Texas. 
BENNETT.  Russell  James,  Box  262, 
Potter  Hill  Road.  Port  Crane.  New 
York,  convicted  on  June  14, 1976,  in 
Broome  County  Court,  Binghamton. 
New  York. 
BENNETT.  Scott  Wallace.  2609  South 
12th  Street,  Fargo,  North  Dakota, 
convicted  on  March  25, 1982,  in 
Seventh  Judicial  District,  Moorhead, 
Minnesota. 
BOYD.  Donald  Clifton.  1480  Lake  wood 
Road,  Duluth,  Minnesota,  convicted 
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on  January  26, 1979  in  United  States 
District  Court,  St.  Paul,  Minnesota. 

BROWN.  Larry  C.  803  Lincoln  Street. 
Walla  Walla,  Washington,  convicted 
on  November  25, 1981,  in  Superior 
Court,  Benton  County,  Washington. 

BROWN.  Robin  Sue.  10820  Paradise 
Acres  #34,  Salida,  Colorado, 
convicted  on  April  3, 1981,  in  United 
States  District  Court,  Finney  County, 
Kansas. 

BROWN.  Robert  Miller.  Route  2,  Box 
137,  Afton,  Virginia,  convicted  on 
November  23, 1965,  in  Circuit  Court. 
Nelson  County,  Virginia. 

BUCHANAN.  Norman  Leon.  5302 
Merceron  Avenue,  Baltimore, 
Maryland,  convicted  on  March  2. 1976. 
in  the  Maryland  District  Court. 
Baltimore,  Maryland. 

BULGAR.  Frank  John,  201  South  4th 
Street  #16,  Yakima,  Washington, 
convicted  on  July  16, 1968.  in  Superior 
Court,  Alameda  County,  California. 

BURKSDALE.  Larry.  6211  North  11th 
Street,  Philadelphia,  Pennsylvania, 
convicted  on  July  18, 1974,  in  United 
States  District  Court  Six,  Philadelphia, 
Pennsylvania. 

BURMEJSTER.  Warren  Lee.  440  East 
Fulton,  Apartment  4,  Grand  Rapids, 
Michigan,  convicted  on  March  24, 
1982,  in  United  States  District  Court 
for  the  Western  District,  Grand 
Rapids,  Michigan. 

CARVER,  Robert  Anthony.  3110  Georgia 
Avenue,  Kenner,  Louisiana,  convicted 
on  September  14, 1964,  in  United 
States  District  Court  for  the  Southern 
Judicial  District  of  Mississippi. 

CARNEY,  Rose.  Route  4,  Box  497, 
Russellville.  Kentucky,  convicted  on 
August  28th  1963,  in  Montgomery 
County  Court,  Clarksville,  Tennessee. 

CARTER.  Wayne  Webb,  4510  Biloxi. 
Apartment  4,  Millington,  Tennessee, 
convicted  on  May  2, 1978.  Federal 
Grand  Jury  for  the  Western  Judicial, 
District  of  Tennessee. 

CHAPMAN,  Larry  Wayne,  263 
Riverside  Drive.  Na^ville.  Tennessee, 
convicted  May  16, 1973,  in  Circuit 
Court,  Norfolk,  Virginia. 

CHA  VIS,  Raymond.  2204  Alice  Avenue, 
Oxen  Hill,  Maryland,  convicted  on 
February  23, 1944  in  United  States 
District  Court,  District  of  Columbia. 
Washington.  D.C. 

CHRISTIAN.  Jacob  Lewis.  Route  1,  Box 
2575,  Front  Royal,  Virginia,  convicted 
on  May  21, 1979,  in  Circuit  Court. 
Warren  County,  Virginia. 

CHRISTOPULOS.  George  Chris.  707 
East  2l8t  Street,  Sioux  Falls,  South 
Dakota,  convicted  on  August  8, 1976, 
in  Circuit  Court  2nd  Judicial  Circuit 
Court  of  Minnehaha,  South  Dakota. 

COLEMAN.  Robert  Mitchell.  Route  2, 
Box  5,  Shady  Haven  Mobile  Park, 


Castle  Hayne,  North  Carolina, 
convicted  on  April  24, 1980,  in 
Superior  Court,  New  Hanover  County, 
North  Carohna. 

CRESPO.  Eugenia.  574  East  134th  Street, 
Bronx,  New  York,  convicted  on  April 
23. 1976.  in  Superior  Court.  Bronx 
County,  New  York. 

CRIPE.  Brian  Walter.  760  Hidden  Valley 
Drive,  Columbia  Falls,  Montana, 
convicted  on  July  18, 1969,  in  Superior 
Court,  Spokane  County,  Washington. 

DIAZ,  Robert  Nels.  Sr.,  17  Beriin  Street. 
Providence,  Rhode  Island,  convicted 
on  January  30, 1958,  in  Providence 
Superior  Court,  Rhode  Island. 

DRAUGHN,  Thomas  Warren,  535 
Haymore  Street,  Mount  Airy.  North 
Carolina,  convicted  on  August  12, 
1965,  in  Surrey  County  Court.  Dobson. 
North  Carolina. 

DURNIN,  August  Wilmer,  591  South 
14th  Street.  Port  Allen,  Louisiana, 
convicted  on  November  11, 1979,  in 
United  States  District  Court,  Balon 
Rouge,  Louisiana. 

EAVENSON,  Bruce  William,  130 
Sashabaw  Road,  Ortonville,  Michigan, 
convicted  on  August  12, 1981,  in 
United  States  District  Court,  Detroit. 
Michigan. 

ERVINJames,  1708  North  Battery  Drive. 
Richmond.  Virginia,  convicted  on  June 
2, 1980,  in  Circuit  Court,  King  William 
County,  Virginia. 

EVANS.  Cecil  Dwayne,  517  West 
Hutchinson,  San  Marcos,  Texas, 
convicted  on  September  17. 1976.  in 
Western  Judicial  District,  Travis 
County.  Texas. 

EXUM,  Robert  Davis.  510  Scholfield 
Street,  Florence.  South  Carolina, 
convicted  on  Septembr  22, 1976,  in 
General  Sessions  Court,  Florence, 
South  Carolina. 

FLOREK,  Henry  W..  2532  Gaul  Street. 
Philadelphia,  Pennsylvania,  convicted 
on  March  18, 1969,  in  Philadelphia 
Court,  Philadelphia,  Pennsylvania. 

FONTIER,  Phillip  Joseph,  52  Chateau 
Blanc  Chateau  Road,  Mammoth 
Lakes,  California,  convicted  on 
August  2, 1979,  in  United  States 
District  Court  for  the  Eastern  Judicial 
District,  California. 

FRANKLIN.  Lee  Mqckie,  Jr.,  Route  1, 
Box  287 A,  Jonesville,  North  Carolina, 
convicted  on  March  5, 1974,  in 
Superior  Court,  Dobson.  North 
Carolina. 

GENET.  John  Paul.  22  Williams  Street. 
Glen  Cove,  New  York,  convicted  on 
May  27, 1981,  by  Federal  Grand  Jury, 
New  York. 

GERBER,  Harold  George.  2333  Humbolt 
Street,  Bellingham,  Washington, 
convicted  on  June  5, 1980,  in  Superior 
Court,  Whatcom  County,  Washington. 

GERMAIN.  Leslie  Arthur.  5954  Hickory 
Meadow  Lane,  Apartment  5, 


Memphis,  Tennessee,  convicted  on 
April  17, 1973,  in  United  States 
District  Court,  Jackson,  Tennessee. 

GILES,  Ronald  Edward,  2009  Road  34. 
Pasco,  Washington,  convicted  on 
February  15, 1978,  in  United  States 
District  Court  for  the  Eastern  Judicial 
District  of  Washington. 

GUNDERSON.  Alfred.  7420  Bay 
Parkway,  Brooklyn,  New  York, 
convicted  on  September  24, 1963,  in 
Supreme  Court  of  New  York,  Kings 
County. 

HANCOCK.  Arnold  J.  Route  1,  Box  950, 
Palatka,  Florida,  convicted  on  August 
13, 1947,  in  the  Seventh  Judicial 
District,  Palatka,  Florida. 

HARNE.  Charles  Leon,  Route  1,  Box 
422A,  Smithburg,  Maryland,  convicted 
on  July  15, 1966,  in  Circuit  Court. 
Frederick,  Maryland. 

HERRICK.  Edwin  Elbert.  1521  Colorado 
Avenue,  Flint,  Michigan,  convicted  on 
February  21. 1962.  in  Circuit  Court  of 
Isabella  County.  Michigan;  and  on 
July  30, 1962.  in  Circuit  Court.  Saginaw 
County.  Michigan. 

HOLLINGSHEAD.  Grafton  Alto  Lee,  Jr.. 
Route  1,  Box  693,  Webster.  Florida, 
convicted  on  May  2. 1962.  in  Circuit 
Court  of  Pasco  County,  Florida. 

HOOKS  Walter.  M.,  104  Lake  Forest 
Drive,  Greenville.  South  Carolina, 
convicted  on  July  27, 1976,  in  United 
States  District  Court  Greenville, 
South  Carolina. 

HYDE.  Ambrouse  C,  665  St  John  Place. 
Brooklyn.  New  York,  convicted  on 
December  2, 1981,  in  the  Southern 
Judicial  District  of  Mississippi. 

JACOBS.  John  Wallace.  2380  Harrison 
Drive,  Dunedin,  Florida,  convicted  on 
March  14, 1966,  and  on  March  21, 
1966,  in  Jackson  County  Circuit  Court 
Mariana,  Florida. 

JARVIS.  Kenneth  Filbert,  917  Benjamin 
Parkway,  Greensboro,  North  Carolina, 
convicted  on  December  6,-1976,  in 
United  States  District  Court: 
Greensboro,  North  Carolina. 

JONES,  Frederick  Victor,  507  North 
Lincoln,  Pocatello,  Idaho,  convicted  on 
May,  5, 1980,  in  District  Court 
Minidoka  County,  Idaho. 

JORDAN.  William,  Jr.,  5109  Industrial 
Avenue,  Flint,  Michigan,  convicted  on 
February  14, 1955,  in  Circuit  Court  of 
Genesee,  Flint  Michigan. 

JUSTICE,  Bradley  Cari.  1401  Alexander 
Street  Centralia,  Washington, 
convicted  on  November  22. 1972.  in 
Superior  Court.  Comanche  County. 
Oklahoma. 

KAES.  Frederick  T,  755  East  Grand 
Blanc  Road,  Building  11,  Apartment  5, 
Grand  Blanc,  Michigan,  convicted  on 
December  16, 1940,  in  the  Circuit 
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Court  of  Osceola.  Reed  City, 
Michigan. 

KAMMER,  William  Ray.  Star  Route. 
Box  106.  Bourbon.  Missouri,  convicted 
on  July  13, 1971.  in  the  United  States 
District  Court,  St.  Louis.  Missouri. 

KELLUM.  Grace  Laverne.  Post  Office 
Box  663.  Crow  Agency.  Montana, 
convicted  on  September  24, 1975,  in 
District  Court.  Yellowstone  County. 
Missouri.  < 

KODRICH.  Micheal  Downie.  9450 
Woodridge  Drive.  Eden  Prairie. 
Minnesota,  convicted  on  September 
23. 1989.  in  the  Fourth  District  Court. 
Hennepin  County.  Minnesota. 

KUYKENDALE.  James  Donald.  810 
West  2nd  Street.  Kuna.  Idaho, 
convicted  on  November  4. 1976.  in  4th 
Judicial  District  Court.  Idaho. 

LEEP.  Edward  E.  1135  Lakevievv  Drive. 
Schererville.  Indiana,  convicted  on 
November  18. 1980.  in  the  United 
States  District  Court  for  the  Northern 
District  of  Indiana.  Hammond. 
Indiana. 

LESLEY.  Kenneth  EUwood.  211  West 
First  Street,  Apartment  H.  Phoenix. 
Oregon,  convicted  on  November  27. 
1974.  in  Circuit  Court.  Coos  County, 
Oregon. 

LETNES,  Virgil  Lawrence.  Route  1.  Box 
97.  Daytona.  Washington,  convicted 
on  May  24, 1976,  in  Superior  Court. 
Chelan  County,  Washington:  and  on 
October  la  1976,  in  Superior  Court  for 
the  Eastern  District  of  Washington. 

LEWIS.  Brian  Anthony.  Route  4.  Box 
126.  Leesbiug.  Virginia,  convicted  on 
January  4. 1982.  in  Commonwealth 
Court.  Fairfax.  Virigina. 

LEWIS.  Frederick  Gary.  Sr..  Route  2. 
Box  449.  Sparta.  Georgia,  convicted  on 
December  12. 1975.  in  the  United 
States  District  Court.  Macon.  Georgia. 

LINCOLN.  Leslie  Ivan.  1226  14th  Street. 
Lewiston.  Idaho,  convicted  on  August 
15. 1979.  in  District  Court.  Nez  Perce 
County.  Idaho. 

UNO.  Dean  Loren.  5835  Bryant  Avenue 
North.  Minneapolis.  Minnesota, 
convicted  on  July  1. 1977.  in  Hennepin 
County  District  Court.  Fourth  Judicial 
District.  Minnesota. 

LINDSA  Y.  Wayne  George.  22\  East  48th 
Street.  Eugene,  Oregon,  convicted  on 
October  28. 1974.  in  Circuit  Court. 
Lane  County.  Oregon. 

LOPEZ.  GILBERT  D.  225  North  Clouis 
Avenue.  Fresno.  California,  convicted 
on  March  27. 1980.  in  United  States 
District  Court  for  the  Eastern  Division 
of  California. 

LYOYD.  Michael Duane.  208  East  39th 
Street.  Anderson.  Indiana,  convicted 
on  June  12. 1967.  in  Madison  Circuit 
Court.  Anderson.  Indiana. 

LUND.  Brian  Scott.  800  North  East  98th 
Court.  Vancouver.  Washington. 


convicted  on  July  31, 1980,  in  Superior 
Court,  Clark  County,  Washington. 

MARTINEZ.  Pascual./r.  101  Avenue  C 
#3.  Taft,  Texas,  convicted  on 
December  10. 1973.  in  36th  District 
Court.  San  Patricio  County.  Texas. 

McCRACKEN.  Leonard  Phillip.  303  St. 
Olaf  Avenue  West.  Northfield. 
Minnesota,  convicted  on  May  4, 1977, 
in  the  United  States  District  Court,  St 
Paul,  Minnesota. 

McNEIL.  Warren  Carson  III,  2418 
Medway  Drive.  Raleigh.  North 
Carolina,  convicted  on  March  7. 1977 
in  United  States  District  Court. 
Fayetteville.  North  Carolina. 

MITCHELL  David  Lee.  2494  South  Fifth 
Street,  Lebanon.  Oregon,  convicted  on 
September  2. 1980.  in  Circuit  Court. 
Crook  County.  Oregon. 

MONGELLO.  John  N.  Jr..  1238-E  29th 
Street,  Brooklyn,  New  York,  convicted 
on  August  1. 197a  in  United  States 
District  Court  for  the  Southern  District 
of  New  York. 

MONTGOMERY.  Winfred Lamar.  40 
Doescher  Drive,  Harahan,  Louisiana, 
convicted  on  August  6, 1975,  in  the 
Criminal  District  Court,  Parish  of 
Orleans,  Louisiana. 

MORRIS.  John  Robert.  1136  Cedar 
Terrace,  Columbia,  South  Carolina, 
convicted  on  January  12, 1971,  in 
General  Sessions  Court.  Richland 
County.  Columbia.  South  Carolina. 

MOWEN.  Thomas  Lee.  309  Sagebrush 
Drive.  Havre,  Montana,  convicted  on 
May  29, 1981,  in  District  Court,  Hill 
County,  Montana. 

MURPHY  Michael  J..  714  North  5th 
Street.  Harrison,  New  Jersey, 
convicted  on  February  11, 1981,  in 
Hudson  County  Superior  Court,  Jersey 
City,  New  Jersey. 

MURRA  Y.  Darrell  Keith.  514  105th 
South  West.  Everett.  Washington, 
convicted  on  November  13, 1963,  in 
Justice  Court.  Snohomish  County, 
Washington. 

MYERS.  William  Ronald.  2544  South 
American  Street.  Philadelphia. 
Pennsylvania,  convicted  on  August 
12. 1956.  in  Pennsylvania  Municipal 
Court.  Philadelphia,  Pennsylvania. 

NICHOLS.  Nathan  D.,  Jr..  605  Sunset, 
Copperas  Cove.  Texas,  convicted  in 
November  1980,  in  28th  Judicial 
District  Court.  Gatesville.  Texas. 

NOBLE.  Harold  Johnston.  Route  1.  Box 
26.  Shorter.  Alabama,  convicted  on 
January  5. 1983.  in  United  States 
District  Court  for  the  Middle  Judicial 
District  of  Alabama. 

ODOM.  Douglas  Eugene.  2404  Royal 
Palm  Drive.  Fort  Pierce.  Florida, 
convicted  on  August  19. 1971.  in  St. 
Lucie  County  Circuit  Court,  Fort 
Pierce.  Florida. 

OHNSTAD.  Michael  Nicolai.  1301  2nd 
Street  North  West.  Apartment  305  W. 


Waseca.  Minnesota,  convicted  on 
September  4, 1979,  in  First  Circuit 
Court,  Honolulu,  Hawaii. 

PECKELS.  James  Francis.  2947  Queen 
Avenue  North.  Minneapolis. 
Minnesota,  convicted  on  May  12, 1966. 
and  on  April  11. 1969,  in  Hennepin 
County  District  Court,  Minneapolis, 
Minnesota. 

POOLE.  Kenneth  A..  9  Stevens  Street. 
Stoneham.  Massachusetts,  convicted 
on  July  10. 1970.  in  First  District  Court 
for  Eastern  Middlesex  County. 
Massachusetts. 

POORE.  Herschel  Henry.  Jr..  726  Vernon 
Drive,  Anniston.  Alabama,  convicted 
on  October  4, 1979.  in  United  States 
District  Court  for  the  Northern  District 
of  Alabama.  Birmingham. 

PRATT.  Charles  Vermillion.  391 4-B 
Hamilton  Street,  Apartment  #3. 
Fairbanks.  Alaska,  convicted  on 
October  31. 1980.  in  Superior  Court  for 
4th  Judicial  District.  Alaska. 

PRUSKY.  Dale  Stephen.  64  Fuller  Road. 
Albany.  New  York,  convicted  on 
December  14. 1977,  in  Renserlaer 
County  Court,  New  York. 

RAFFERTY.  Patrick  David.  Sr..  1022 
North  Hampshire.  Manson  City,  Iowa, 
convicted  on  March  23, 1973.  in  Cerro 
Gordo  County,  Iowa. 

RATLIFF.  David  Walter.  1298  Kingsburg 
Road.  Abilene.  Texas,  convicted  on 
April  16. 1981.  in  United  States 
District  Court  for  the  Northern  District 
of  Oklahoma. 

RA  Y.  McCleod  Kelly.  592  North  Second. 
Carrington.  North  Dakota,  convicted 
on  September  5. 1980.  in  United  States 
District  Court,  Fargo.  North  Dakota. 

ROGERS.  James  Charles.  89  West 
Thompson.  West  St.  Paul.  Minnesota, 
convicted  on  April  18, 1978,  in  United 
States  District  Court.  St.  Paul. 
Minnesota;  and  on  April  25. 1978.  in 
Ramsey  County  District  Court.  St. 
Paul.  Minnesota. 

SALTE.  James  Hayes.  Route  3.  Box  1478. 
Ridgeville.  South  Carolina,  convicted 
on  January  17. 1981.  and  on  May  5. 
1965.  in  the  State  Court  of  North 
Carolina.  Wilmington  County.  North 
Carolina. 

SAURMAN.  Scott  Jay.  6106  Kenowa 
Avenue.  Grandville,  Michigan, 
convicted  on  April  7, 1977,  in  Circuit 
Court  of  Kent  County.  Michigan. 

SCEIFFHAUER.  Ralph  Daryl.  Post 
Office  Box  131,  Bern,  Kansas, 
convicted  on  February  2. 1957.  in 
Brown  County  Court.  Hiawatha. 
Kansas. 

SILB.^UGH.  Gerald  Granville.  11340 
Quebec  Avenue  North.  Champlin. 
Minnesota,  convicted  on  April  19. 1951 
in  Fourth  Judicial  District.  Hennepin 
County.  Minnesota. 
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SKALNS.  Robert  Earl.  Rural  Route  2. 
Box  5.57,  Riverside  Drive.  Bastrop, 
Louisiana,  convicted  on  March  23, 
1979,  in  4th  Judicial  District  Court. 
Bastrop.  Louisiana. 

SLONE.  David  Lester.  7114  Sandy  Shore 
Drive,  Hamlin,  New  York.convicted 
on  February  1, 1982,  in  County  Court 
of  Monroe,  New  York. 

SMITH.  Kevin  Terrell.  IM  West  Tyler. 
McAlester.  Oklahoma,  convicted  on 
August  19, 1980,  in  District  Court  of 
Cowley  County.  Kansas. 

SULLIVAN,  Gerald  Lynn.  3131  West 
Hood.  Apartment  A-15,  Kennewick, 
Washington,  convicted  on  October  14, 
1964,  in  United  States  District  Court 
for  Judicial  District  of  Oregon;  on 
October  8, 1976,  in  Grant  County 
Superior  Court,  Grant  County, 
Washington. 

SULLIVAN.  Rex  Stuart,  Rural  Route  2, 
Box  328-A,  Nashville,  Tennessee, 
convicted  on  April  3. 1973,  in  20th 
Judicial  Circuit  Court,  Lee  County, 
Florida. 

TETER,  Kimeron  Ray,  924  East  Seventh 
Street.  Hutchinson.  Kansas,  convicted 
on  May  23, 1974,  in  the  District  Court 
of  Reno  County.  Hutchinson.  Kansas. 

THERM  AN.  James  Roy.  Route  1,  Box 
558-A,  Springtown,Texas,  convicted 
on  July  30. 1962,  in  San  Joaquin  City 
Municipal  Court,  California. 

THOMAS.  Terry,  3125  North  34th  Street. 
Phoenix,  Arizona,  convicted  on 


September  22, 1971,  in  Maricopa  City 
Superior  Court,  Phoenix,  Arizona. 

TIPTON,  LLoyd  Ralph.  7565  Cedar 
Drive,  Citrus  Heights.  California, 
convicted  on  January  8. 1943.  in 
Superior  Court,  Sacramento  County, 
California. 

TOOLEY.  Roland  O'Neil.  Route  1.  Box 
46,  Scranton,  North  Carolina, 
convicted  on  February  1. 1983.  in 
Superior  Court,  Hyde  County.  North 
Carolina. 

URON.  William  John.  110  Woodbury 
Drive,  Iron  River,  Michigan,  convicted 
on  December  3, 1954,  in  the  Circuit 
Court,  Crystal  Falls,  Michigan. 

VILLANOVA,  Thomas,  2  Beach  Court. 
Bayvilie.  New  York,  convicted  on 
February  17. 1977.  in  United  States 
District  Court  for  the  Southern 
District,  New  York. 

WABBERSEN.  William  Geojse,  Sr., 
Grove  Avenue.  Route  1,  Box  206-D. 
Tarpon  Springs.  Florida,  convicted  on 
March  22, 1979,  in  the  Circuit  Court  of 
Franklin  County.  Apalachicola. 
Florida. 

WALDO,  Billy  Thomas.  Route  7.  Box 
97-A.  Pontotoc.  Mississippi,  convicted 
on  November  14, 1975,  in  Pontotoc 
County  Circuit  Court,  Pototoc, 
Mississippi. 

WALL,  Michael  Dean,  Route  2,  Box  180, 
Chesnee.  South  Carolina,  convicted  on 
June  25, 1982.  in  the  Court  of  General 


Sessions.  Spartenburg  County. 
Spartenburg,  South  Carolina. 

WESTERHOLM.  William  M..  203  East 
Arbor  Avenue,  Apartment  302  F, 
Bismarck.  North  Dakota,  convicted  on 
April  5. 1973,  in  the  First  Judicial 
District  Court,  Fargo,  North  Dakota. 

WHITECOTTON,  Ronald  David  304 
Restfulhm  Road,  West  Monroe, 
Louisiana,  convicted  on  December  12. 
1968.  in  Fourth  Judicial  Court, 
Ouachita  Parish,  Louisiana. 

WILLIAMS.  Robert  Hubert.  36  Saily 
Avenue,  Plattsburgh,  New  York, 
convicted  on  June  13, 1974,  in  Clinton 
County  Court.  Plattsburgh.  New  Yoric. 

WYANT.  Jess  Joseph  lU.  Route  5.  Box 
102.  Eldon.  Missouri,  convicted  on 
September  7. 1964,  in  the  Circuit 
Court,  Buffalo,  Missouri. 

YATES,  Gregory  Paul,  3504  Montrovia 
Boulevard.  Apartment  106,  convicted 
on  January  16. 1976.  in  Anoka  County 
Court  for  the  Tenth  Judicial  District, 
Minnesota. 

YOUSIF,  ZOUSIF,  28841  Bellavista. 
Farmington  Hills.  Michigan,  convicted 
on  November  12. 1982,  in  United 
States  District  Court,  Detroit. 
Michigan. 

Signed:  January  2, 1965. 
Stephen  E.  HiggiiM, 
Director. 

[PR  Doc.  85-542  Filed  1-7-85;  8:45  am] 
MLUtM  CODE  M10-31-M 
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Sunshine  Act  Meetings 


This  section  o*  the  FEDERAL   REGISTER 
contains  notices  of  meetings  published 
under  ttie  "Government  in  the  Sunshir>e 
Act"   (Pub    L   94-409)   5  use.   552b(e)(3) 


COHTENTS 


Federal    Mine    Safety    and    Health 

Review  Comrmsston 

Ment  Systems  Protection  Board 

National  Labor  Relations  Board 


Hems 

1 
2 
3 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

January  2. 1985. 

TIME  AND  date:  laOO  a.m..  Wednesday. 

January  9. 1985. 

PLACE:  Room  600. 1730  K  Street.  NW.. 
Washington.  D.C. 

status:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  U.S.  Steel  Mining  Co..  Deckel  No.  PELN'N 
64-49:  Petition  for  Discretionary  Review. 
(Issues  include  whether  the  administrative 
law  iudge  erred  in  Finding  a  roof  control 
violation  and  in  finding  negligence  associated 
with  a  violation.) 
•         •         •         •         * 

TIME  AND  DATE:  Following  item  listed 
above. 

STATUS:  Closed  (Pursuant  to  5  U.S.C. 
552b(c)(10)). 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following  in  a  closed  meeting: 


2.  Secretary  of  Labor,  MSMA  on  behalf  of 
James  M.  Clarke  v.  T.P.  Mining.  Inc..  Docket 
No.  LAKE  83-97-D.  (Issues  to  be  considered 
at  this  time  is  limited  to  whether  a  prohibited 
ex  parte  communication  occurred  during  a 
proceeding  before  a  Commission 
administrative  law  judge.) 

It  was  determined  by  a  unanimous  vote  of 
Commissioners  that  this  portion  of  the 
meeting  be  closed. 

Any  person  intending  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Thus,  the  Commission 
may.  subject  to  the  limitations  of  29  CFR 
2706.150(a)(3)  and  2706.160(e).  ensure 
access  for  any  handicapped  person  who 
gives  reasonable  advance  notice. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  Ellen.  Agenda  Clerk. 
(202)  653-5632. 

[FR  Doc.  85-595  Filed  1-4-85:  2:07  pm) 
WUMG  COM  STSS-OItII 


MERIT  SYSTEMS  PROTECTION  BOARD 
TIME  AND  DATE:  3K)0  p.m..  Tuesday. 
January  15. 1985. 

PLACE:  Eighth  Floor.  1120  Vermont 
Avenue.  NW..  Washington.  D.C.  20419. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Frazier  v.  United  States  Postal  Senice. 

MSPB  Docket  No.  NY07528210641  COMP. 

2.  Hutchinson  v.  Defense  Language  Institute, 

MSPB  Docket  No.  SF03518410741. 

3.  Donaldson  v.  Department  of  Labor.  MSPB 

Docket  No.  PM0432e310487. 
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4.  Rogers  v.  Department  of  Labor.  MSPB 

Docket  No.  PUO4328310695. 

5.  Coodale  v.  Department  of  Labor.  MSPB 

Docket  No.  AT043284l6243. 

6.  Harmon  v.  Department  of  Labor,  MSPB 

Docket  No.  PH04328410287. 

CONTRACT  PERSON  FOR  ADDITIONAL 

INFORMATION:  Robert  E.  Taylor.  Clerk  of 
the  Board  (202)  653-7262. 

Dated:  January  4. 1985. 

For  the  Board. 
Kathy  W.  Semona. 
Deputy  Clerk  (general). 
(FR  Doc.  85-624  Filed  1-4-85;  3:53  pm) 
MUNM  COOC  7400-01-N 


NATIONAL  LABOR  RELATIONS  BOARD 

TIME  AND  date:  10  a.m..  Thursday, 
January  10,  1985. 

place:  Board  Conference  Room,  Sixth 
Floor.  1717  Pennsylvania  Avenue.  NW. 

STATUS:  Open  to  public  observation. 

MATTERS  TO  BE  CONSIDERED:  Case 

handling  procedures. 

CONTACT  PERSON  FOR  MORE 
information:  John  C.  Truesdale. 
Executive  Secretary,  Washington.  D.C. 
20570.  Telephone:  (202)  254-9430. 

Dated.  Washington.  D.C.  January  2. 1985. 

By  direction  of  the  Board. 
John  C  Truesdale, 
Executive  Secretary,  National  Labor 
Relations  Board. 

(FR  Doc.  85-560  Filed  1-4-85;  11:30  am) 
MLUHO  COOC  7S4S-4I-M 
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Part  II 


Architectural  and 
Transportation 
Barriers  Compliance 
Board __^ 

36  CFR  Part  1155 

Statement  of  Organization  and 

Procedures;  Finai  Rule 
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ARCHITECTURAL  AND 
TRAMSPORTATION  BARRIERS 
COMPUANCE  BOARD 

36  CFR  Part  1155 

Statement  of  Organization  and 
Proceduree 

AQCNCV:  Architectural  and 
Transportation  Barriers  Compliance 
Board  (ATBCB). 
ACTION:  Fmal  ride:  Statement  of 
Organization  and  Procedures. 


r  At  its  September  18. 1975. 
meeting,  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  adopted  a  Statement  of 
Organization  and  Procedures.  It  was 
amended  by  the  Board  on  May  9, 1977; 
March  14, 1978;  May  a  1978;  March  11. 
1960.  and.  finally,  was  substantially 
amended  by  the  Board  on  May  10. 1983. 
The  document  sets  forth  procedures  for 
election  of  Board  officers;  for  filling 
Board  vacancies;  for  holding  Board 
meetings;  for  establishment  of  Board 
committees  and  for  conduct  of 
committee  business;  for  selection  of  and 
duties  of  a  General  Counsel;  for  fiscal 
accountability;  for  delegation  of 
authority  by  the  Board  to  Board 
committees,  officers  or  staff,  and  for 
amending  the  docimient.  The  Statement 
of  Organization  and  Procedures  is 
issued  to  clearly  delineate  the  above 
procedures  and  is  being  published  so 
that  all  affected  persons  will  be  fully 
informed  about  the  organization  and 
procedures  of  the  ATBCB. 
EFFCCnvc  DATE:  May  10. 1983. 


I\ 


fkTKM  COMTACn 

Ms.  Laurinda  Steele.  Office  of 
Administration  and  Management. 
Architectural  and  Transportation 
Barriers  Compliance  Board,  330  C  Street. 
SW..  Washington,  DC.  20202.  (202)  245- 
1801  (voice  or  TDD). 

SU^n^MCNTAllY  INTOI— ATWW.  Pursuant 
to  section  502  of  the  Rehabilitation  Act 
of  1973.  Pub.  L  93-112,  87  Stat.  391.  as 
amended,  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  (ATBCB  or  Board)  adopted  a 
Statement  of  Organization  and 
Procedures  on  September  16, 1975.  The 
Statement  was  amended  by  the  Board 
on  May  9. 1977;  March  14, 1978;  May  8, 
1978.  and  on  March  11. 1980.  On  May  10. 
1983.  it  was  substantially  revised  and 
passed  in  the  version  published  here. 
The  Statement  provides  procedures  for 
election  of  two  board  officers,  a 
Chairperson  and  Vice-Chairperson.  It 
additionally  sets  out  the  procedures  to 
be  followed  when  there  are  vacancies  in 
Board  membership.  Procedures  are  set 


out  for  holding  regular  and  special 
Board  meetings,  including  prior  notice  of 
meetings  and  agendas  to  Board 
members.  The  Statement  also  sets  out 
procedures  for  attendance  by  Board 
members  at  meetings,  rules  for  Board 
meetings,  quorum  requirements,  and 
voting  procedures  at  Board  meetings. 
The  document  sets  forth  in  detail  the 
procedures  for  requests  for  placement  of 
items  on  the  Board  agenda  by  members 
or  by  Board  committees,  and  for 
placement  of  items  on  the  agenda  by  the 
Executive  Committee.  One  of  the  maior 
changes  in  the  revised  Statement  is  that 
it  sets  forth  in  greater  detail  than 
previously  the  composition  of  and 
procedures  to  be  followed  by  the 
committees  of  the  Board.  Provision  for 
nomination  of  an  confirmation  of  the 
General  Counsel  for  the  Board  is  also 
included  in  the  Statement  of 
Organization  and  Procedure.  The 
document  also  sets  out  a  statement  on 
fiscal  accountability  and  provides  for 
delegation  of  Board  authority  to  the 
Executive  Committee  and,  to  the  extent 
permitted  by  law,  to  the  officers, 
committees  or  staff  of  the  Board. 
Amendments  to  the  Statement  of 
Organization  and  Procedures  require  a 
vote  of  two-thirds  of  the  membership  of 
the  Board  at  the  time  the  vote  is  taken. 

List  of  SubjecU  in  38  CFR  Part  1155 

Authority  delegations  (Government 
agencies).  Handicapped.  Organization 
and  functions  (Government  agendea). 

For  the  reasons  stated  in  the 
preamble.  Chapter  XI  of  Title  36.  Code 
of  Federal  Regulations,  is  amended  by 
the  addition  of  Part  1155,  as  set  forth 
below. 

PART  11S5— STATEMENT  OF 
ORGANIZATIONS  AND  PROCEDURES 

Sw. 

1155.1  Organization  and  membership. 

1156.2  Board  meetings. 

1155.3  Committee*. 

1155.4  General  Counsel. 

1155.5  Fiscal  accountability. 

1155.6  Delegations. 

1155.7  Amendments  to  the  Statement  of 
Organization  and  Procedures. 

1155.8  Amendments  to  the  Authorities  and 
Delegations. 

Authority:  29  U.S.C.  792,  Pub.  L  93-112.  m 
amended  Pub.  L  95-002. 

S11SS.1    Organization  and  iMmbersl^L 

(a)  Name  and  Organization.  The  name 
of  this  organization  is  the  Architectural 
and  Transportation  Barriers  Compliance 
Board  (hereinafter  referrred  to  as  the 
"Board")  as  provided  in  Section  502  of 
the  Rehabilitation  Act  of  1973,  Pub.  L 
93-112. 87  Stat.  391.  as  amended. 


(b)  Authorization  for  the  Board.  The 
statutory'  authorization  for  the  Board  is 
section  502  of  the  Rehabilitation  Act  of 
1973.  Pub.  L  93-112.  87  Stat.  391.  as 
amended. 

(c)  Officers  of  the  Board.  The 
presiding  officers  of  the  Board  shall  be  a 
Chairperson  and  in  his  or  her  absence  a 
Vice  Chairperson.  The  Chairperson  shall 
be  elected  by  a  majority  of  the  fixed 
membership  of  the  Board  and  shall 
serve  for  a  term  of  one  year.  If  no  new 
Chairperson  has  been  elected  at  the  end 
of  the  one-year  term,  the  incumbent 
shall  continue  to  serve  in  that  capacity 
until  a  successor  Chairperson  has  been 
elected.  The  Vice  Chairperson  shall  be 
elected  by  a  majority  of  the  fixed 
membership  of  the  Board  for  a  term 
coterminous  with  that  of  the 
Chairperson,  and  preside  in  the  absence 
or  disqualification  of  the  Chairperson. 

(d)  Membership.  The  Board  shall  be 
composed  of  Presidentially  appointed 
public  members  and  the  heads  of  each 
of  the  following  departments  or  agencies 
(or  their  designees  whose  positions  are 
Executive  Level  IV  or  higher): 

(1)  Department  of  Education; 

(2)  Department  of  Health  and  Human 
Services; 

(3)  Department  of  Transportation; 

(4)  Department  of  Housing  and  Urban 
Development; 

(5)  Department  of  Labon 

(6)  Department  of  Interior 

(7)  Department  of  Defense; 

(8)  Department  of  Justice; 

(9)  General  Services  Administration: 

(10)  United  States  Postal  Service;  and 

(11)  Veterans  Administration. 

(e)  Board  Vacancies.  (1)  If  any 
designated  Federal  Board  member  is 
■nable  to  fulfill  his  or  her  obligations  as 
■  member,  the  head  of  the  department  or 
agency  shall  notify  the  Chairperson  that 
its  seat  is  vacant. 

(2)  When  the  position  of  a  Federal 
Board  member  is  vacant,  the  head  of  the 
department  or  agency  may  designate  in 
writing  the  individual  who  is  in.  or  is 
acting  in.  a  position  which  is  Executive 
Level  rv  or  higher,  to  fill  its  vacant  seat. 

(3)  If  any  public  member  becomes  a 
Federal  employee,  such  member  may 
continue  as  a  member  of  the  Board  for 
not  longer  than  the  sixty-day  period 
beginning  on  the  day  he  or  she  becomes 
such  an  employee. 

(4)  If  any  public  member  is  unable  to 
fulfttll  his  or  her  obligation  as  a  member, 
the  member  shall  notify  the  Chairperson 
and  the  President. 


fllSU 

Regular  meetings  of  the  Board  shall 
ordinarily  be  held  on  the  second 
Tuesday  of  every  month  and  shall  be 
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planned  for  four  hours  duration,  except 
as  otherwise  provided  in  S§  1155.2(a)(2) 
and  1155.2(a)(4).  below.  Whenever 
possible,  all  business  shall  be 
transacted  at  the  regular  meeting.  The 
Board  may  elect  to  convene  in  executive 
sessions. 

(a)  Prior  Notification.  (1)  The 
Chairperson  shall  provide  a  written 
notice  of  scheduled  Board  meetings,  and 
an  agenda  for  the  meeting,  including 
supporting  materials,  to  each  Board 
member,  ten  (10)  work  days  prior  to  the 
meeting. 

(2)  The  Chairperson  may  cancel  a 
regular  meeting  of  the  Board  by  giving 
written  notice  of  the  cancellation  in 
place  of  the  written  notice  of  the 
scheduled  Board  meeting  at  least  ten 
(10)  work  days  prior  to  the  meeting. 

(3)  Special  meetings  of  the  Board  shall 
be  called  by  the  Chairp)erson  to  deal 
with  important  matters  arising  between 
regular  meetings  which  require  urgent 
action  by  the  Board  prior  to  the  next 
regular  meeting.  Voting  and  discussion 
shall  be  limited  to  the  subject  matter 
which  necessitated  the  call  of  the 
special  meeting.  All  Board  members 
shall  be  notified  of  the  time,  place,  and 
exact  purpose  of  the  special  meeting  a 
reasonable  time  in  advance. 

(4)  The  Chairperson  may  reschedule  a 
regular  meeting  of  the  Board  to  another 
date,  no  more  than  one  month  earlier  or 
later  than  the  regularly  scheduled  date. 

(b)  Attendance.  (1)  If  a  Board  member 
is  unable  to  attend  a  regularly  scheduled 
meeting,  he  or  she  shall  notify  the 
Executive  Director  at  his  or  her  earliest 
convenience. 

(2)  A  list  of  Board  members  present 
and  those  Board  members  absent  shall 
become  a  part  of  the  permanent  record 
through  its  inclusion  in  the  minutes. 

(3)  In  order  to  maintain  an  orderly 
meeting,  discussion  shall  be  among 
Board  members  and  the  Executive 
Director.  Board  staff  and  Federal 
member  staff  may  participate  in  the 
discussion  of  a  specific  issue  only  at  the 
request  of  a  Board  member  present  at 
the  meeting  or  the  Executive  Director, 
and  upon  recognition  by  the 
Chairperson. 

(c)  Rules  for  Board  meetings.  (1) 
Meetings  of  the  Board  shall  be  held  in 
accordance  with  Robert's  Rules  of 
Order,  except  as  otherwise  prescribed 
herein. 

(2)  The  Board  shall  not  suspend  the 
rules  in  taking  any  action  concerning 
adoption,  amendment  or  rescission  of 
this  Statement  of  Organization  and 
Procedures  and  the  Board's  Authorities 
and  Delegations. 

(d)  Quorum.  (1)  A  quorum  shall  be  the 
majority  (12)  of  the  fixed  membership. 


with  at  least  eight  (8)  members  present 
in  person. 

(2)  The  presiding  officer  shall  not  call 
a  meeting  to  order  unless  a  quorum  is 
present.  If  at  any  time  during  the 
meeting  the  Chair  or  a  member  notices 
the  absence  of  a  quorum,  it  shall  be  his 
or  her  duty  to  declare  the  fact.  However, 
debate  on  a  question  pending  may 
continue  after  a  quorum  is  no  longer 
present. 

(3)  In  the  absence  of  a  quorum  the 
Board  members  present  may  move  to 
recess  in  order  to  contact  absent 
members  and  solicit  their  attendance. 

(e)  Voting  Procedure.  (1)  Only  Board 
members  or  Federal  member  designees, 
Executive  Level  IV  or  higher,  may  vote. 

(2)  Except  as  otherwise  prescribed 
herein,  at  a  meeting  at  which  there  is  a 
quorum  a  majority  vote  of  the  members 
present  in  person  or  by  proxy  is 
necessary  for  action  by  the  Board. 

(3)  The  presiding  officer  shall  have  the 
same  right  to  vote  as  any  other  member. 

(4)  Proxy  Voting. 

(i)  Any  member  may  give  his  or  her 
directed  or  undirected  proxy  to  any 
other  Board  memb?r  or  any  Federal 
member  designee,  Executive  Level  IV  or 
higher,  present  at  the  meeting. 

(ii)  Proxies  are  to  be  given  in  writing 
and  submitted  to  the  Chairperson  prior 
to  or  at  the  meeting. 

(iii)  A  directed  proxy  shall  be  voided 
as  to  a  specific  issue  if  the  question  on 
which  the  vote  is  eventually  taken 
differs  from  the  question  to  which  the 
proxy  is  directed. 

(iv)  Except  as  provided  in 
§  115S.2(d)(l),  a  proxy  vote  shall  count 
toward  the  number  of  voting  members 
necessary  to  take  action. 

(5)  A  requirement  of  a  two-thirds  vote 
shall  mean  two-thirds  of  the  members 
present  in  person  or  by  proxy,  at  a 
meeting  at  which  there  is  a  quorum, 
except  as  provided  in  §§  1155.6  and 
1155.7. 

(f)  The  Order  of  Business.  Except  as 
otherwise  prescribed  herein,  a  proposal 
for  Board  action  cannot  be  considered 
by  the  Board  unless  it  is  placed  on  the 
agenda  by  the  Executive  Committee. 

(g)  The  Basic  Procedures.  (1)  Any 
member  wishing  to  submit  a  proposal 
for  Board  action  will  submit  it  directly  to 
the  Executive  Committee  and  all  subject 
matter  committees,  by  delivering  copies 
of  the  proposal  to  the  Board  office, 
addressed  to  the  chairpersons  of  the 
committees.  The  committees  will  then 
handle  the  preparation  of  the  proposal 
for  board  action. 

(2)  Upon  receipt  of  a  proposal  from  a 
Board  member,  or  a  proposal  originating 
from  within  a  committee,  subject  matter 
committees  will  review  the  proposal, 
including  determining  whether  the 


proposal  is  within  its  jurisdiction,  and,  if 
so,  identifying  the  issues  involved,  and 
refining  the  proposal.  Committees  may 
request  a  report  from  staff  or  the 
member  submitting  the  proposal.  Each 
committee  taking  any  action  on  the 
proposal  will  submit  it  with  an 
accompanying  report  and 
recommendations  to  the  Executive 
Committee. 

(3)  The  Executive  Committee  may  ^ 
take  action  on  a  member's  proposal 
without  receiving  a  report  from  a  subject 
matter  committee  when,  after  feviewing 
the  proposal,  it  determines  that  the 
proposal  does  not  need  further 
development  for  Board  consideration. 
The  Executive  Committee's  review  may 
include  requesting  a  report  from  staff  or 
the  member  submitting  the  proposal,  or 
calling  a  meeting  of  the  Executive 
Committee. 

(4)  When  the  Executive  Committee 
receives  a  recommendation  from  the 
subject  matter  committee,  the  Executive 
Committee  will  review  the 
recommendation  and  take  appropriate 
action  thereon.  This  may  result  in 
placing  the  recommendation  on  the  next 
Board  agenda  or  sending  it  back  to  the 
subject  matter  committee  or  to  another 
committee,  for  appropriate  action. 

(h)  Agenda.  The  Executive  Committee 
places  items  of  business  on  the  Board 
agenda.  A  written  notice  of  ten  (10) 
work  days  to  the  full  Board  is  required 
for  an  item  to  become  part  of  the 
Board's  agenda.  The  ten  (10)  days  notice 
requirement  may  be  waived  upon  a  two- 
thirds  vote  by  the  Board  to  suspend  the 
rules  of  order. 

(i)  Discharge  Procedure.  Seventy-five 
(75)  days  after  a  proposal  is  first 
received  by  the  Executive  Committee, 
any  member  has  a  right  to  discharge  the 
proposal.  For  purposes  of  this 
paragraph,  a  proposal  is  received  by  the 
Executive  Committee  the  day  it  is 
delivered  to  the  chairperson  of  the 
Executive  Committee  at  the  Board 
office.  In  order  to  exercise  a  discharge, 
the  discharging  member  must  provide 
written  notice  to  the  Executive 
Committee,  appropriate  subject  matter 
committees  and  the  Executive  Director 
thirty  (30)  days  prior  to  the  next  Board 
meeting.  Upon  the  Executive 
Committee's  receipt  of  a  timely 
discharge  notice,  the  proposal  must  be 
placed  on  the  next  regular  Board 
agenda. 

(j)  Request  for  Legal  Opinion  from  the 
Department  of  Justice.  The  Board  may. 
by  a  majority  vote,  seek  legal  advice  on 
any  matter  from  the  Official  of  Legal 
Counsel,  United  States  Department  of 
Justice.  The  Board  shall  not  be  bound  by 
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the  opinion  of  the  Office  of  Legal 
Counsel. 

(k)  Correction,  Additions,  or  Approval 
of  Board  Minutes.  (1)  The  Executive 
Director  shall  send  draft  minutes  of  the 
previous  meeting  to  each  Board  member 
within  Tifty  (50)  days  following  the 
meeting.  Any  corrections  shall  be 
submitted  in  writing  at  or  before  the 
next  Board  meeting. 

(2)  The  Board  will  approve  the  final 
minutes  after  all  corrections  and 
additions  have  been  incorporated. 


illSSJ 

The  Board  may,  by  a  two-thirds  vote, 
establish  or  dissolve  standing 
committees,  and  change  the  number, 
size  and  jurisdiction  of  standing 
committees.  A  committee  may  establish 
its  own  additional  procedures  provided 
that  they  do  not  conflict  with  the 
provisions  of  this  Statement,  and  the 
Committee  informs  the  Chairperson  of 
the  Board  in  writing  of  any  additional 
procedures. 

(a)  Executive  Committee. — (1) 
Composition.  The  Executive  Committee 
shall  be  composed  of  six  members,  three 
Federal  and  three  public  members, 
elected  by  the  full  Board  annually.  Its 
chairperson  shall  be  appointed  by  the 
Chairperson  of  the  Board.  The  six 
person  membership  includes  the 
Chairperson  and  Vice-Chairperson  of 
the  Board. 

(2)  Quorum.  A  quoruin  in  the 
Executive  Committee  shall  be  one  third 
of  the  actual  committee  membership, 
present  in  person  or  by  proxy,  with  at 
least  two  present  in  person.  In  the 
absence  of  a  quorum,  a  meeting  can  be 
held  only  for  the  purpose  of  discussion 
and  no  vote  may  be  taken. 

(3)  Voting,  (i)  Only  members  of  the 
committee  may  vote  in  the  committee 
meetings.  Any  other  board  member  may 
attend  and  participate  in  the  meeting, 
but  may  not  vote. 

(ii)  finy  member  may  give  his  or  her 
directed  or  undirected  proxy  to  any 
other  committee  member  present  at  the 
meeting.  Proxies  are  to  be  given  in 
writing  and  submitted  to  the  chairperson 
of  the  committee  prior  to  or  at  the 
committee  meeting. 

(iii)  A  directed  proxy  shall  be  avoided 
as  to  a  specific  issue  if  the  question  on 
which  the  vote  is  eventually  taken 
differs  from  the  question  to  which  the 
proxy  is  directed. 

(b)  Subject  Matter  Committees — (1) 
Composition.  The  Chairperson  of  the 


Board  shall  appoint  an  equal  number  of 
public  and  Federal  members  and  a 
chairperson  for  each  subject  matter 
committee,  totalling  at  least  four  (4) 
members  on  each  committee.  Each 
chairperson  may  appoint  an  acting 
chairperson  on  an  ad  hoc  basis  to  serve 
in  his  or  her  absence. 

(2)  Terms.  The  members  of  each 
committee  will  serve  a  term  of  one  year 
corresponding  to  that  of  the 
Chairperson,  and  continue  their  duties 
until  their  successors  have  been 
appointed. 

(3)  Quorum.  A  quorum  in  a  subject 
matter  committee  shall  be  one-third  of 
the  committee  membership,  present  in 
person  or  by  proxy,  with  at  least  two 
present  in  person.  In  the  absence  of  a 
quorum,  a  meeting  may  be  held  only  for 
the  purpose  of  discussion. 

(4)  Voting — (i)  Designations.  A 
Federal  Board  member  may  designate  in 
writing  one  staff  member  of  his  or  her 
agency  to  vote  for  the  member  at  a 
subject  matter  committee  meeting. 
Designees  shall  be  authorized  on  a 
meeting-by-meeting  basis.  Each 
designation  shall  be  given  to  the 
chairperson  of  the  committee  for  which 
the  staff  member  is  designated.  The 
chairperson  of  the  committee,  however, 
may  not  designate  a  staff  member  to  act 
as  chairperson. 

(ii)  Only  committee  members  or  their 
designees  may  vote  in  the  committee 
meetings.  Any  other  Board  member 
agency  staff  and  the  Board  staff  may 
attend  and  participate  in  meetings  but 
may  not  vote. 

(iii)  Any  member  may  give  his  or  her 
directed  or  undirected  proxy  to  any 
other  conmiittee  member  present  at  the 
meeting.  Proxies  are  to  be  given  in 
writing  and  submitted  to  the  chairperson 
of  the  committee  prior  to  or  at  the 
committee  meeting. 

(iv)  A  directed  proxy  shall  be  voided 
as  to  a  specific  issue  if  the  question  on 
which  the  vote  is  eventually  taken 
differs  from  the  question  to  which  the 
proxy  is  directed. 

(c)  Special  committees.  The 
Chairperson,  the  Board,  or  a  standing 
committee  may  appoint  a  special 
committee  ot  carry  out  a  special  task.  A. 
special  committee  shall  dissolve  upon 
completion  of  its  task  or  when  dissolved 
by  its  creator. 

(d)  Minutes.  Each  committee  will  keep 
a  written  record  of  the  proceedings. 


§1155.4    Qtrwral  CouiMcL 

(a)  The  General  Counsel  is  nominated 
by  the  Executive  Director  and  confirmed 
by  the  Board.  He  or  she  is  responsible  to 
the  Board  under  the  supervision  of  the 
Executive  Director. 

(b)  The  General  Counsel  shall  attend 
Board  meetings  and  provide  legal 
counsel  when  requested  or  when  he  or 
she  deems  it  advisable  and  upon 
recognition  by  the  Chairperson. 

§1155.5    Racil  ■ccountat>illty. 

Board  funds  shall  not  substitute  for 
resources  an  agency  should  spend  for 
activities  under  its  own  research  and 
development  or  other  programmatic  or 
administrative  authority.  However,  the 
Board  may  augment  current  studies  by 
additional  funding  to  insure  a  focus  for 
particular  information  on  barriers 
confronting  handicapped  individuals. 

§  1 1 55.6    Delegations. 

(a)  The  Board  may — 

(1)  By  majority  vote  delegate  to  the 
Executive  Committee  authority  to 
implement  its  decisions,  and 

(2)  By  two-thirds  vote  delegate  to  the 
Executive  Committee  any  other  of  its 
authorities,  to  the  extent  permitted  by 
law.  A  separate  delegation  is  necessary 
for  each  action  the  Board  desires  the 
Executive  Committee  to  implement. 

(b)  The  Board  may.  to  the  extent 
permitted  by  law,  delegate  other  duties 
to  its  officers,  committees,  or  staff  by  a 
vote  of  two-thirds  of  the  membership  of 
the  Board  at  the  time  the  vote  is  taken. 

(c)  Unless  so  permitted  in  the  original 
delegation,  an  officer,  committee  or  staff 
person  shall  not  redelegate  authority. 

§  1 155.7    Amendments  to  tti*  Statsmsnt  of 
Organization  and  Proevduras. 

In  order  to  adopt  and  amend  the 
Statement  of  Organization  and 
Procedures,  a  vote  of  two-thirds  of  the 
membership  of  the  Board  at  the  time  the 
vote  is  taken  shall  be  required. 

§  1 1 55.8    Amendments  to  the  Authorities 
and  Delegations. 

In  order  to  adopt  and  amend  the 
Authorities  and  Delegations,  a  vote  of 
two-thirds  membership  of  the  Board  at 
the  time  the  vote  is  taken  shall  be 
required. 

Signed  this  Ist  day  of  December.  1984. 
Mary  Alice  Ford, 
Chairperson. 
[FR  Doc.  85-345  Filed  1-7-85;  8:45  am) 
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Title  3— 

The  President 


Executive  Order  12496  of  |anuary  4,  1985 
Regulatory  Planning  Process 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws  of  the 
United  States  of  America,  and  in  order  to  create  a  coordinated  process  for 
developing  on  an  annual  basis  the  Administration's  Regulatory  Program, 
establish  Administration  regulatory  priorities,  increase  the  accountability  of 
agency  heads  for  the  regulatory  actions  of  their  agencies,  provide  for  Presiden- 
tial oversight  of  the  regulatory  process,  reduce  the  burdens  of  existing  and 
future  regulations,  minimize  duplication  and  conflict  of  regulations,  and  en- 
hance public  and  Congressional  understanding  of  the  Administration's  regula- 
tory objectives,  it  is  hereby  ordered  as  follows: 

Section  1.  General  Requirements,  (a)  There  is  hereby  established  a  regulatory 
planning  process  by  which  the  Administration  will  develop  and  publish  a 
Regulatory  Program  for  each  year.  To  implement  this  process,  each  Executive 
agency  subject  to  Executive  Order  No.  12291  shall  submit  to  the  Director  of  the 
Office  of  Management  and  Budget  (0MB)  each  year,  starting  in  1985.  a 
statement  of  its  regulatory  policies,  goals,  and  objectives  for  the  coming  year 
and  information  concerning  all  significant  regulatory  actions  underway  or 
planned;  however,  the  Director  may  exempt  from  this  Order  such  agencies  or 
activities  as  the  Director  may  deem  appropriate  in  order  to  achieve  the 
effective  implementation  of  this  Order. 

(b)  The  head  of  each  Executive  agency  subject  to  this  Order  shall  ensure  that 
all  regulatory  actions  are  consistent  with  tfie  goals  of  the  agency  and  of  the 
Administration,  and  will  be  appropriately  implemented. 

(c)  This  program  is  intended  to  complement  the  existing  regulatory  planning 
and  review  procedures  of  agencies  and  the  Executive  branch,  including  the 
procedures  established  by  Executive  Order  No.  12291. 

(d)  To  assure  consistency  with  the  goals  of  the  Administration,  the  head  of 
each  agency  subject  to  this  Order  shall  adhere  to  the  regulatory  principles 
stated  in  Section  2  of  Executive  Order  No.  12291.  including  those  elaborated 
by  the  regulatory  policy  guidelines  set  forth  in  the  August  11,  1983.  Report  of 
the  Presidential  Task  Force  on  Regulatory  Relief.  "Reagan  Administration 
Regulatory  Achievements." 

Sec.  2.  Agency  Submission  of  Draft  Regulatory  Program,  (a)  The  head  of  each 
agency  shafl  submit  to  the  Director  an  overview  of  the  agency's  regulatory 
policies,  goals,  and  objectives  for  the  program  year  and  such  information 
concerning  all  significant  regulatory  actions  of  the  agency,  planned  or  under- 
way, including  actions  taken  to  consider  whether  to  initiate  rulemaking; 
requests  for  public  comment;  and  the  development  of  documents  that  may 
influence,  anticipate,  or  could  lead  to  the  commencement  of  rulemaking 
proceedings  at  a  later  date,  as  the  Director  deems  necessary  to  develop  the 
Administration's  Regulatory  Program.  This  submission  shall  constitute  the 
agency's  draft  regulatory  program.  The  draft  regulatory  program  shall  be 
submitted  to  the  Director  each  year,  on  a  date  to  be  specified  by  the  Director, 
and  shall  cover  the  period  from  April  1  through  March  31  of  the  following  year. 
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(b)  The  overview  portion  of  the  agency's  submission  should  discuss  the 
agency's  broad  regulatory  purposes,  explain  how  they  are  consistent  with  the 
Administration's  regulatory  principles,  and  include  a  discussion  of  the  signifi- 
cant regulatory  actions,  as  defined  by  the  Director,  that  it  will  take.  The 
overview  should  specifically  discuss  the  significant  regulatory  actions  of  the 
agency  to  revise  or  rescind  existing  rules. 

(c)  Each  agency  head  shall  categorize  and  describe  the  regulatory  actions 
described  in  subsection  (a)  in  such  format  as  the  Director  shall  specify  and 
provide  such  additional  information  as  the  Director  may  request;  however,  the 
Director  shall,  by  Bulletin  or  Circular,  exempt  from  the  requirements  of  this 
Order  any  class  or  category  of  regulatory  action  that  the  Director  determines 
is  not  necessary  to  review  in  order  to  achieve  the  effective  implementation  of 
the  program. 

Sec.  3.  Review,  Compilation,  and  Publication  of  the  Administration's  Regula- 
tory Program,  (a)  In  reviewing  each  agency's  draft  regulatory  program,  the 
Director  shall  (i)  consider  the  consistency  of  the  draft  regulatory  program  with 
the  Administration's  policies  and  priorities  and  the  draft  regulatory  programs 
submitted  by  other  agencies;  and  (ii)  identify  such  further  regulatory  or 
deregulatory  actions  as  may.  in  his  view,  be  necessary  in  order  to  achieve 
such  consistency.  In  the  event  of  disagreement  over  the  content  of  the 
agency's  draft  regulatory  program,  the  agency  head  or  the  Director  may  raise 
issues  for  further  review  by  the  President  or  by  such  appropriate  Cabinet 
Council  or  other  forum  as  the  President  may  designate. 

(b)  Following  the  conclusion  of  the  review  process  established  by  subsection 
(a),  each  agency  head  shall  submit  to  the  Director,  by  a  date  to  be  specified  by 
the  Director,  the  agency's  final  regulatory  plan  for  compilation  and  publication 
as  the  Administration's  Regulatory  Program  for  that  year.  The  Director  shall 
circulate  a  draft  of  the  Administration's  Regulatory  Program  for  agency  com- 
ment, review,  and  interagency  consideration,  if  necessary,  before  publication. 

(c)  After  development  of  the  Administration's  Regulatory  Program  for  the  year, 
if  the  agency  head  proposes  to  take  a  regulatory  action  subject  to  the 
provisions  of  Section  2  and  not  previously  submitted  for  review  under  this 
process,  or  if  the  agency  head  proposes  to  take  a  regulatory  action  that  is 
materially  different  from  the  action  described  in  the  agency's  final  Regulatory 
Program,  the  agency  head  shall  immediately  advise  the  Director  and  submit 
the  action  to  the  Director  for  review  in  such  format  as  the  Director  may 
specify.  Except  in  the  case  of  emergency  situations,  as  defined  by  the  Director, 
or  statutory  or  judicial  deadlines,  the  agency  head  shall  refrain  from  taking  the 
proposed  regulatory  action  until  the  review  of  this  submission  by  the  Director 
is  completed.  As  to  those  regulatory  actions  not  also  subject  to  Executive 
Order  No.  12291,  the  Director  shall  be  deemed  to  have  concluded  that  the 
proposal  is  consistent  with  the  purposes  of  this  Order,  unless  he  notifies  the 
agency  head  to  the  contrary  within  10  days  of  its  submission.  As  to  those 
regulatory  actions  subject  to  Executive  Order  No.  12291,  the  Director's  review 
shall  be  governed  by  the  provisions  of  Section  3(e)  of  that  Order. 

(d)  Absent  unusual  circumstances,  such  as  new  statutory  or  judicial  require- 
ments or  unanticipated  emergency  situations,  the  Director  may,  to  the  extent 
permitted  by  law,  return  for  reconsideration  any  rule  submitted  for  review 
under  Executive  Order  No.  12291  that  would  be  subject  to  Section  2  but  was 
not  included  in  the  agency's  final  Regulatory  Program  for  that  year;  or  any 
other  significant  regulatory  action  that  is  materially  different  from  those 
described  in  the  Administration's  Regulatory  Program  for  that  year. 
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Sec  4.  Office  of  Management  and  Budget.  The  Director  of  the  Office  of 
Management  and  Budget  is  authorized,  to  the  extent  permitted  by  law,  to  take 
such  actions  as  may  be  necessary  to  carry  out  the  provisions  of  this  Order. 

Sec.  5.  Judicial  Review.  This  Order  is  intended  only  to  improve  the  internal 
management  of  the  Federal  government,  and  is  not  intended  to  create  any 
right  or  benefit,  substantive  or  procedural,  enforceable  at  law  by  a  party 
against  the  United  States,  its  agencies,  its  officers  or  any  person. 
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Editorial  note:  The  President's  memorandum  of  Jan.  4,  1985.  for  the  heads  of  executive  depart- 
ments and  agencies  on  the  development  of  the  administration's  regulatory  program  is  printed  in 
the  Weekly  Compilation  of  Presidential  Documents  (vol.  21,  no.  1). 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  havir)g 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
publisfwd  under  50  titles  pursuant  to  44 
use.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week.  1 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Part  427 

(Doc.  No.  1863S] 

Oat  Crop  Insurance  Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Correction. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  published  a  Hnal 
rule  in  the  Feideral  Register  on  Thursday, 
October  18, 1984,  at  49  FR  40777. 
amending  the  Oat  Crop  Insurance 
Regulations  (7  CFR  Part  427).  The 
summary  of  this  document  contains  a 
typographical  error  in  listing  number  5 
of  the  changes  with  an  incorrect  date  of 
April  5  instead  of  April  15.  This  notice  is 
published  to  correct  that  reference. 
ADDRESS:  Written  comments  on  this 
correction  may  be  sent  to  the  Office  of 
the  Manager,  Federal  Crop  Insurance 
Corporation,  Room  4096,  South  Building, 
U.S.  Department  of  Agriculture, 
Washington,  D.C.,  202S0. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  D.C.  20250, 
telephone  (202)  447-3325. 

FR  Doc.  84-26599,  appearing  at  page 
40777,  is  corrected  in  change  number  5 
of  the  Summary  thereof  to  read  as 
follows: 

*  *  *  (5)  dividing  Virginia  into  fall 
(September  30)  and  spring  (April  15) 
counties  for  insurance  purposes;  *  *  *" 

The  Authority  Citation  for  7  CFR  Part 
427  is: 

Authority:  Sees.  506.  516.  Pub.L  75-430.  52 
Stat.  73.  77.  as  amended  (7  U.S.C.  1506, 1516). 
Done  in  Washington.  D.C.  on  December  26. 
1984. 


Dated:  January  2. 1985. 

Peter  F.  Cole, 

Secretary  Federal  Crop  Insurance 
Corporation. 

Approved  by: 
Merritt  Sprague, 
Manager. 

[FR  Doc.  85-600  Filed  l-»-85:  8:45  am] 
MUJNQ  CODE  341»-0«-« 

Federal  Grain  Inspection  Service 
7  CFR  Part  810 

US.  Standards  for  Oats 

Correction 

In  FR  Doc.  84-33084  beginning  on  page 
49428  in  the  issue  of  Thursday. 
December  20, 1984,  make  the  following 
correction: 

S  810.256    [Corrected] 

On  page  49431,  second  column,  in 
paragraph  (b)  of  the  table  in  §  810.256, 
tenth  line,  insert  the  word  "other" 
between  "of  and  "animal". 

WUJNO  CODE  1S0S-01-M 

7  CFR  Part  810 

U.S.  Standards  for  Corn,  U.S. 
Standards  for  Sorghum,  and  U.S. 
Standards  for  Soybeans 

agency:  Federal  Grain  Inspection 
Service.  USDA. 

ACTION:  Final  rule  correction. 

summary:  In  PR  Doc.  84-24082 
beginning  on  page  35743  in  the  issue  of 
Wednesday.  September  12. 1984,  the 
following  correction  should  be  made; 

§010.353    [Corrected]. 

On  page  35744,  in  S  810.353(a),  in  the 
table,  in  the  second  column,  the  Hfth  line 
imder  "Minimum  test  weight  per  bushel 
(pounds)"  should  have  read  "46.0" 
instead  of  "45.0" 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  Lebakken,  Jr.,  Information 
Resources  Management  Branch,  USDA, 
FGIS,  Room  0667  South  Building,  1400 
Independence  Avenue,  SW., 
Washington,  D.C.  20250.  telephone  (202) 
382-1738. 


Dated:  January  3, 1985. 
Kenneth  A.  Gilles, 
Administrator. 

[FR  Doc.  85-571  Filed  1-8-65;  8:45  am] 
BILUNQ  CODE  3410-EN-M 

Agricultural  Marketing  Service 

7  CFR  Part  907 

[Navel  Orange  Reg.  611;  Navel  Orange  Reg. 
609,Amdt11 

Navel  Oranges  Grown  in  Arizona  and 
Designated  Part  of  California: 
Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  This  regulation  establishes 
the  quantity  of  fresh  California-Arizona 
navel  oranges  that  may  be  shipped  to 
market  during  the  period  January  11-17, 
1985,  and  increases  the  quantity  of  such 
oranges  that  may  be  shipped  during  the 
period  December  28, 1984-Ianuary  3, 
1985.  Such  action  is  needed  to  provide 
for  the  orderly  marketing  of  fresh  navel 
oranges  during  this  period  due  to  the 
marketing  situation  confronting  the 
orange  industry. 

date:  This  regulation  (S  907.911) 
becomes  effective  January  11, 1985  and 
the  amendment  (§  907.909)  is  effective 
for  the  period  December  28, 1984- 
January  3, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 
William  J.  Doyle,  202-447-5975. 
supplementary  information: 

Findings 

This  rule  has  been  revised  under 
USDA  procedures  and  Executive  Order 
12291  and  has  been  designated  a  "non- 
major"  rule.  William  T.  Manley,  Acting 
Administrator,  Agricultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  regulation  and  amendment  are 
issued  under  the  marketing  agreement, 
as  amended,  and  Order  No.  907,  as 
amended  (7  CFR  Part  907),  regulating  the 
handling  of  navel  oranges  grown  in 
Arizona  and  designated  part  of 
California.  The  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
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amended  (7  U.S.C.  601-874).  These 
actions  are  based  upon  the 
recommendation  of  and  information 
submitted  by  the  Navel  Orange 
Administrative  Committee  and  upon 
other  available  information.  It  is  hereby 
found  that  these  actions  will  tend  to 
effectuate  the  declared  policy  of  the  act. 

These  actions  are  consistent  with  the 
marking  policy  for  1984-85.  The 
marketing  policy  was  recommended  by 
the  committee  following  discussion  at  a 
public  meeting  on  September  25. 1984. 
The  committee  met  again  publicity  on 
December  28. 1984.  at  Los  Angeles, 
California,  and  also  held  a  telephone 
meeting  on  January  2, 1985.  to  consider 
the  current  and  prospective  conditions 
of  supply  and  demand  and 
recommended  a  quantity  of  navel 
oranges  deemed  advisable  to  be 
handled  during  the  speciHed  weeks.  The 
committee  reports  the  demand  for  navel 
oranges  is  good. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553).  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  and  amendment  is  based  and 
the  effective  date  necessary  to 
effectuate  the  declared  policy  of  the  act. 
If  is  necessary  to  effectuate  the  declared 
policy  of  the  act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 

List  of  Subjects  in  7  CFR  Part  907 

Marketing  agreements  and  orders. 
California.  Arizona.  Oranget.  (Navel). 

PART  907-4  AMENDED] 

1.  Section  907.911  is  added  as  follows: 

$  907.91 1    Nav«<  Orang*  Regulation  611. 

The  quantities  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  time  period  January' 
11. 1985.  through  January  17, 1985,  are 
established  as  follows: 

(a)  District  1: 1.100.000  cartons: 

(b)  District  2:  Unlimited  cartons; 

(c)  District  3:  Unlimited  cartons: 

(d)  District  4:  Unlimited  cartons. 

2.  Section  907.909  Navel  Orange 
Regulation  609  is  hereby  amended  to 
read: 

9907.909    Nav«<  Orange  ReguiaUon  609. 

•  *  •  *  • 

(1)  District  1:  950,000  cartons: 

(2)  District  2:  Unlimited  cartons: 

(3)  District  3:  Unlimited  cartons: 


(4)  District  4:  Unlimited  cartons. 

(Sees.  1-19.  48  Stat.  31.  as  amended:  7  U.S.C 
601-674) 

Dated:  January  3. 1985. 

Thomas  R.  Clark. 

Deputy  Director.  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Service. 
[FR  Doc.  85-574  Filed  1-8-85:  8:45  am] 

HUJNOCOOC  34«0-0>-M 

Office  of  the  Secretary 

7CFRPart301S 

Department  of  Agriculture  Programs 
and  Activities  Covered  Under 
Executive  Order  12372 

agency:  Office  of  the  Secretary.  USDA. 
ACTION:  Rule  related  notice. 

SUMMARY:  The  purpose  of  this  Notice  is 
to  inform  State  and  local  governments 
and  other  interested  persons  of  those 
programs  and  activities  being  deleted 
from  within  the  scope  of  Executive 
Order  12372,  "Intergovernmental  Review 
of  Federal  Programs;"  and  indicate  new 
programs  being  included  within  the 
scope  of  the  Order.  Further,  this  Notice 
is  to  notify  interested  parties  that  the 
Farmers  Home  Administration  programs 
do  not  come  under  the  provisions  of 
Section  204  of  the  Demonstration  Cities 
and  Metropolitan  Development  Act  of 
1966.  42  U.S.C.  3334.  A  full 
understanding  of  the  requirements  of  the 
Order  niay  be  gained  by  referring  to  the 
final  rules  published  in  7  CFR  Part  3015. 
Subpart  V.  at  48  FR  2910a  published 
]une  24. 1983. 

DATE:  Effective  January  9, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Lyn  Zimmerman.  Super\'isory 
Program  Analyst.  Office  of  Finance  and 
Management.  USDA,  Room  2117, 
Auditors  Building.  201  14th  Street,  SW., 
Washington.  DC.  20250.  (Telephone 
(202)  382-1553). 

SUPPLEMENTARY  INFORMATION:  The 

programs  listed  below  by  Catalog  of 
Federal  Domestic  Assistance  Numbers 
have  been  deleted  from  the  scope  of 
Executive  Order  12372  fqr  the  reasons 
stated. 

Farmers  Home  Administration 

10.424    Industrial  Development 

Grants — Expiration  of  Budgetary 
Authority 

10.428     Economic  Emergency  Loans — 
Expiration  of  Budgetary  Authority 

10.430  Energy  Impacted  Area 
Development  Assistance — 
Expiration  of  Budgetary  Authority 

10.431  Technical  and  Supervisory 
Assistance  Grants — Expiration  of 
Budgetary  Authority 


10.432    Biomass  Energy  and  Alcohol 
Fuel  Loans — Expiration  of 
Budgetary  Authority 

The  following  programs  were 
previously  included  within  the  scope  of 
the  Order  as  part  of  other  programs 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance. 

Food  and  Nutrition  Service 

10.566  Nutrition  Assistance  for  Puerto 
Ricd — Previously  included  as  part  of 
Catalog  of  Federal  Domestic 
Assistance  Number  10.561. 

10.567  Food  Distribution  Program  on 
Indian  Reservations — Previously 
included  as  part  of  Catalog  of 
Federal  Domestic  Assistance 
Number  10.550.  Only  those 
programs  administered  through 
States  are  within  the  scope  of  the 
Order. 

States  interested  in  reviewing  these 
programs  under  Executive  Order  12372 
should  have  their  State  Single  Point  of 
Contact  notify  the  Office  of  Finance  and 
Management,  Financial  Management 
Division.  USDA,  Room  2117,  Auditors 
Building.  201 14th  Street,  SW.. 
Washington.  D.C.  20250,  Attention:  Ms. 
Lyn  Zimmerman. 

Issued  at  Washington.  D.C.  January  3. 
1385. 

John  |.  Fnutka,  Jr., 

Assistant  Secretary  for  Administration. 
|FR  Doc.  85-572  Filed  1-8-85;  8:45  am) 

BIUJMO  COOC  Mie-«MI 


Animal  and  Plant  Health  Inspection 
Service 

9  OFR  Part  92 

(Docket  No.  64-113) 

Umited  Ports 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

action:  Interim  rule. 

SUMMARY:  This  document  amends  the 
regulations  in  9  CFR  Part  92  by  adding 
St.  Petersburg-Clearwater.  Florida,  to 
the  list  of  limited  ports  of  entry  for 
animals  and  animal  products  (such  as 
animal  semen,  animal  test  specimens, 
hatching  eggs,  and  day  old  chicks) 
which  do  not  appear  to  require  restraint 
and  holding  inspection  facilities.  It  is 
necessary  to  add  St.  Petersburg- 
Clearwater,  Florida,  to  this  list  to  reflect 
the  availability  of  the  Veterinary 
Services  inspection  facilities  and 
personnel  so  that  importers  can  make 
arrangements  for  the  importation  of 
such  animals  and  animal  pmducts. 
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DATES:  Effective  date  of  this  interim  rule 
is  January  9, 1985.  Comments  must  be 
received  on  or  before  March  11, 1985. 

ADDRESS:  Written  commants  should  be 
submitted  to  Thomas  O.  CesseL 
Director,  Regulatory  <]oor)dination  Staff, 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Room  728,  Federal  Building,  6505 
Belcrest  Road.  Hyattsville,  MD  20782. 
Written  comments  may  be  inspected  at 
Room  728  of  the  Federal  Building 
between  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Allan  A.  Furr.  VS,  APHIS.  USDA. 
Room  846,  Federal  Building,  6505 
Belcrest  Road.  Hyattsville,  MD  20782, 
301^36-8170. 

SUPPLEMENTARY  INFORMATION:  . 


Background 

The  regulations  in  §  92.3  of  9  CFR  Part 
92  list  a  large  number  of  ports  with 
inspection  stations  or  quarantine 
stations  maintained  by  Veterinary 
Services  for  the  importation  of  animals 
and  animal  products.  In  addition  to  air 
and  ocean  ports  and  several  other  types 
of  ports,  S  92.3  lists  certam  limited  ports 
for  the  importation  of  animals  and 
animal  products  (such  as  animal  semen, 
animal  test  specimens,  hatching  eggs, 
and  day  old  chicks)  which  do  not  appear 
to  require  restraint  and  holding 
inspection  facilities.  It  has  been 
determined  that  St.  Petersburg- 
Clearwater,  Florida,  has  Veterinary 
Services  inspection  facilities  and 
available  inspection  personnel  for  a 
limited  port. 

Therefore,  it  is  necessary  to  amend 
S  92.3(e]  of  the  regulations  to  add  St. 
Petersburg-Clearwater,  Florida,  as  a 
limited  port,  so  that  importers  can  make 
arrangements  for  the  entry  of  such 
animals  and  animal  products. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  action  has  been  reviewed  in 
accordance  with  Executive  Order  12291 
and  has  been  classified  as  not  a  major 
rule.  The  Department  had  determined 
that  this  action  will  not  have  a 
significant  effect  on  the  economy;  will 
not  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions;  or  have  significant  adverse 
effects  on  competition,  employment 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 


For  this  rulemaking  action,  the  OfBce 
of  Management  and  Budget  has  waived 
its  review  process  required  by  Executive 
Order  12291. 

It  is  anticipated  that  the  addition  of 
St.  Petersburg-Clearwater.  Florida,  to 
the  list  of  limited  ports  for  the 
importation  of  animals  and  animal 
products  which  do  not  appear  to  require 
restraint  and  bolding  inspection 
facilities  would  not  cause  a  substantial 
change  in  the  niunber  of  such  animals 
and  animal  products  entering  the  United 
States  or  in  Aie  number  of  persons 
importing  such  animals  and  animal 
products. 

Therefore,  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Effective  Date 

Pursuant  to  the  administrative 
procedure  provisions  in  5  U.S.C.  553,  it  is 
found  upon  good  cause  that  prior  notice 
and  other  public  procedure  are 
unnecessary  and  contrary  to  die  public 
interest  with  respect  to  the  addition  of 
St  Petersburg-Clearwater,  Florida,  to 
the  list  of  limited  ports  in  S  92.3(e),  and 
that  good  cause  is  found  for  making  this 
action  effective  upon  publication  in  the 
Federal  Register.  Comments  concerning 
the  addition  of  St.  Petersburg- 
Clearwater  are  being  solicited  for  60 
days  after  publication  of  the  dociunent. 

It  is  necessary  to  make  this  rule 
effective  as  soon  as  possible  in  order  to 
relieve  urmecessary  restrictions  and  to 
reflect  the  existence  of  the  Veterinary 
Services  facility  at  St.  Petersburg- 
Clearwater,  so  that  importers  of  certain 
animals  and  animal  products  can  make 
arrangements  to  utilize  the  facility. 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases.  Canada,  Imports, 
Livestock  and  livestock  products, 
Mexico,  Poultry  and  poultry  products. 
Quarantine.  Transportation.  Wildlife. 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS:  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

§  92.3    [Amended) 

Accordingly,  in  S  92.3(e)  of  9  CFR  Part 
92.  the  material  following  the  colon  is 
revised  to  read: 

Anchorage,  Alaska;  San  Diego. 
California;  Denver,  Colorado; 
Jacksonville,  St.  Petersburg-Clearwater, 
and  Tampa,  Florida;  Chicago.  Illinois; 


New  Orleans,  Louisiana;  Portland, 
Maine;  Baltimore,  Maryland;  Boston, 
Massachusetts,  Minneapolis,  Minnesota; 
Great  Falls,  Montana;  Portland,  Oregon; 
San  Juan,  Puerto  Rico;  Galveston  and 
Houston,  Texas;  and  Seattle.  Spokane, 
and  Tacoma,  Washington. 

Authority:  Sec.  2,  32  Stat.  792.  us  amended: 
sees.  2,  3.  4, 11.  76  Stat.  129. 130. 132;  21  U.S.C. 
111.  134a.  134b.  134c  134f;  7  CFR  2.17,  2.51. 
371,2(d). 

Done  at  Washington,  D.C.,  this  31st  day  of 
December,  1984. 
KJLHook. 

Acting  Deputy  Administrator,  Veterinary 
Services. 

[PR  Doc.  85-619  Filed  1-8-85:  8:45  am] 
MLUtM  CODE  M10-3«4I 


9  CFR  Part  113 
[Docket  No.  84-0831 

Viruses,  Serunis,  Toxins,  and 
Analogous  Products;  Revision  of 
Standard  Requirements  for  Live  Virus 
Vaccines 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACnON:  Final  rule. 

SUMMARY:  These  revisions  amend  die 
general  testing  requirements  for  live 
virus  vaccines  by  updating  test  methods 
and  procedures.  New  test  methods  and 
procedures  that  increase  the  precision  of 
test  results  have  been  developed.  These 
revisions  vWll  update  the  Standard 
Requirements  b^  including  new  methods 
and  by  adopting  references  to  new 
safety  tests  added  to  the  Standard 
Requirements  since  the  last  revision. 
This  amendment  provides 
manufacturers  the  use  of  updated  testing 
procedures  and  relaxes  some  of  the 
restrictions  currently  in  effect. 
EFFECTIVE  DATE:  This  amendment 
becomes  effective  January  9, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Peter  L.  Joseph.  VS,  APHIS,  USDA, 
Room  836.  Federal  Building.  6505 
Belcrest  Road,  Hyattsville,  MD  20782. 
301-436-7760. 
SUPPlfMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

This  final  rule  contains  no  new  or 
amended  recordkeeping,  reporting,  or 
application  requirement  or  any  type  of 
information  collection  requirement 
subject  to  the  Paperwork  Reduction  Act 
of  1980. 

Executive  Order  12291 

This  final  rule  has  been  reviewed 
under  USDA  procedures  established  in 
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Secretary's  Memorandum  No.  1512-1  to 
implement  Executive  Order  12291  and 
has  been  classified  as  "Nonmajor." 

The  Hnal  rule  will  not  have  a 
signiHcant  effect  on  the  economy  and 
will  not  result  in  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions:  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises,  in  domestic  or  export 
markets. 

Certification  Under  the  Regulatory 
Flexibility  Act 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
small  entity  is  defined  as  a  business 
which  is  independently  owned  and 
operated  and  is  not  dominant  in  the  field 
of  veterinary  biologies  manufacturing. 

Background 

The  current  laboratory  test 
procedures  for  conducting  virus  identity 
tests  in  the  general  requirements  for  live 
virus  vaccines  were  incorporated  in  the 
regulations  in  1974.  Since  these 
procedures  were  incorporated,  newer 
test  methods  have  been  developed 
which  are  more  sensitive  and  allow  for 
greater  flexibility  in  the  test  methods 
without  affecting  the  validity  of  the  test 
results.  This  amendment  revises  the 
detailed  fluorescent  antibody  test 
procedures  in  9  CFR  113.135(c).  The 
revision  allows  for  flexibility  in 
selecting  a  test  system. 

Reference  to  SS  113.44  and  113.45  is 
added  to  9  CFR  113.135(b).  These  are 
safety  tests  utilizing  swine  and  sheep  as 
test  animals.  These  tests  were  recently 
codified  in  the  Standard  Requirements 
and  are  incorporated  to  update  this 
section. 

When  moisture  content  is  maintained 
at  a  constant  level  as  stated  in  the 
Outline  of  Production  and  tested  by  the 
method  specified  in  9  CFR  113.29.  this  is 
only  one  factor  in  evaluating  stability  of 
the  product.  Methods  for  adequately 
determining  overall  stability  of 
biological  products  are  prescribed  in  9 
CFR  114.13.  Section  113.135(e)  (i)  and  (ii) 
which  duplicates  the  requirements  in 
those  sections  is  deleted. 

Comments  Received 

On  May  31, 1984.  a  notice  of  a 
proposed  rulemaking  was  published  in 
the  Federal  Register  at  49  FR  22661 
discussing  this  revision  and  soliciting 


comments.  Eight  responses  were 
received,  six  of  which  favored  revising 
the  Standard  Requirement  as  written  in 
the  proposed  rulemaking.  One 
manufacturer  suggested  that  the 
requirement  to  test  for  moisture.  9  CFR 
113.135(e).  be  deleted.  The  response 
suggested  that  there  is  no  direct  relation 
between  moisture  and  potency,  that  an 
exemption  is  usually  granted  when 
moisture  exceeds  permissible  limits,  and 
that  moisture  requirements  are  not 
actively  monitored  by  APHIS.  A  claim 
that  a  product  is  dehydrated  implies  that 
a  sufficient  amount  of  water  has  been 
removed  to  protect  the  stability  and. 
therefore,  shelf  life  of  the  product.  The 
criteria  for  moisture  levels  in  the 
Standard  Requirements  represent  the 
minimum  requirements  to  protect 
potency  through  dating.  The  Agency 
must  retain  the  authority  to  test  for 
moisture  particularly  when  results  of  the 
firm  testing  would  suggest  the  need  to 
do  so.  This  promotes  consistency  in 
production.  This  serves  not  only  the 
Agency  but  also  the  manufacturers.  In 
cases  where  the  moisture  content 
exceeds  the  limit  of  the  requirements, 
judgment  may  be  exercised  in  granting 
an  exemption.  The  Agency  can  monitor 
this  requirement  by  reviewing  the  firm's 
results  as  reported  on  VS  Form  14-8.  by 
reviewing  the  firm's  production  during 
routine  inspections,  and  by  doing  the 
test  when  indicated. 

Another  response  recommended  using 
a  mouse  safety  test  instead  of  a  host 
animal  safety  test,  except  in  those  cases 
where  the  vaccine  agent  is  lethal  to 
mice.  The  host  animal  safety  test  is  not 
only  a  requirement  in  this  general 
requirement  but  also  in  the  Standard 
Requirements  for  most  products.  Final 
product  testing  does  not  utilize  a  large 
number  of  animals.  The  reasons 
suggested  do  not  justify  a  change  in  this 
requirement.  In  special  cases,  an 
exemption  may  be  authorized  to  final 
product  testing  for  safety  in  host 
animals  in  accordance  with  9  CFR  113.4. 
It  is  the  opinion  of  the  Agency  that  the 
suggested  changes  should  not  be  made 
at  this  time. 

The  methods,  procedures,  and  criteria 
in  these  amendments  have  been 
developed  over  a  period  of  years  in 
cooperation  with  interested  members  of 
the  scientific  community  and,  for  the 
most  part,  have  been  utilized  by 
industry  either  as  accepted  requirements 
or  as  proposals  under  development.  The 
amendments  codify  in  Part  113  the 
methods,  procedures,  and  criteria 
established  by  Veterinary  Services  for 
evaluating  biological  products  to  be 
pure.  safe,  potent  and  efficacious. 
Codification  in  the  Standard 
Requirements  will  make  them  available 


for  use  by  the  industry  and  the 
general  public. 

After  due  consideration  of  all  relevant 
matters,  including  the  proposal  set  forth 
in  the  aforesaid  notice  and  pursuant  to 
the  authority  contained  in  the  Virus- 
Serum-Toxin  Act  of  March  4, 1913  (21 
U.S.C.  151-158),  the  amendment  of  Part 
113,  Subchapter,  Chapter  I,  Title  9  of  the 
Code  of  Federal  Regulations  is  hereby 
adopted. 

List  of  Subjects  in  9  CFR  Part  113 

Animal  biologies. 

PART  113— STANDARD 
REQUIREMENTS 

Section  113.135  (b),  (c)  and  (e)  (1)  and 
(2)  are  revised  to  read:. 

§  1 13.135    Genaral  requirements  for  live 
virus  vaccines. 

•  *  •  •  « 

(b)  Safety  tests.  Samples  of  each  lot  of 
Master  Seed  Virus  and  final  container 
samples  of  completed  product  from  each 
serial  or  first  subserial  of  live  virus 
vaccine  recommended  for  animals  other 
than  poultry  shall  be  tested  for  safety  in 
at  least  one  species  for  which  the 
vaccine  is  intended  using  methods 
prescribed  in  5§  113.39. 113.40. 113.41. 
113.44.  and  113.45  or  in  a  filed  Outline  of 
Production.  The  mouse  safety  test 
prescribed  in  %  113.33(a)  shall  also  be 
conducted  unless  the  virus  or  agent  in 
the  vaccine  is  inherently  lethal  for  mice. 

(c)  Virus  identity  test.  At  least  one  of 
the  virus  identity  tests  provided  in  this 
paragraph  or  a  suitable  identity  test 
prescribed  in  the  filed  Outline  of 
Production  shall  be  conducted  on  the 
Master  Seed  Virus  and  final  container 
samples  from  each  serial  or  first 
subserial  of  biological  product. 

(1)  Fluorescent  antibody  test.  The 
fluorescent  antibody  test  shall  be 
conducted  using  virus  inoculated  cells 
and  uninoculated  control  cells.  Cells 
shall  be  stained  with  flourescein 
conjugated  specific  antiserum. 
Flourescence  typical  of  the  virus 
concerned  shall  be  demonstrated  in  the 
inoculated  cells.  The  control  cells  shall 
remain  free  of  such  fluorescence. 

(2)  Serum  neutralization  test.  The 
serum  neutralization  test  shall  be 
conducted  using  the  constant  serum- 
decreasing  virus  method  with  specific 
antiserum.  For  positive  identification,  at 
least  100  IDm  of  vaccine  virus  shall  be 
neutralized  by  the  antiserum. 

(d)  •  *  • 

(e)  Moisture  content.  (1)  The 
maximum  moisture  content  in 
desiccated  vaccines  shall  be  stated  in 
the  filed  Outline  of  Production. 
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f  each  lot  of 
container 
:t  from  each 


(2)  Final  container  samples  of 
completed  product  from  each  serial  or 
subserial  shall  be  tested  for  moisture 
content  in  accordance  with  the  test 
prescribed  in  S  113.29. 

(37  Stat.  832-833  (21  U.S.C.  151-158)) 

Done  at  Washingtoa  D.C..  this  28th  day  of 
December  1384.  , 

KJl.  Hook, 

Acting  Deputy  AdminisTotor,  Veterinary 
Services. 

|FR  Doc.  85-620  Filed  1-6-85;  8:45  am] 

BILUNQ  COOC  S4t»-34-« 


FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  S4S 
(No.t5-21] 

Technical  Corrections  to  the 
Regulations  for  Federal  Associations 

Dated:  January  8. 1983. 

AGENCY:  Federal  Home  Loan  Bank 

Board. 

action:  Final  rule. 

summary:  On  October  19. 1984,  the 
Federal  Home  Loan  Bank  Board 
("Board")  adopted  technical  corrections 
and  amendments  to  its  final  regulations 
implementing  new  powers  granted  to 
federally  chartered  savings  and  loan 
associations  and  savings  banks 
("federal  associations")  by  the  Gam-St 
Germain  Depository  Institutions  Act  of 
1982  ("DIA")  (Pub.  L.  97-320.  96  Stat. 
1469  (1982)).  Board  Resolution  84-580 
(October  19, 1984),  49  FR  43040  (October 
26, 1984). 

In  adopting  the  amendments,  the 
Board  reinstated  the  requirement  that 
Board  approval  be  obtained  before  any 
activity  of  the  service  corporation  is 
performed  through  one  or  more  joint 
ventures  if  a  director,  officer,  or 
controlling  person  of  any  stockholder  of 
the  serv  ice  corporation  has  a  direct 
beneficial  interest  in  the  joint  venture. 
The  requirement  that  any  "indirect" 
beneficial  interest  in  a  joint  venture  if  a 
director,  officer  or  controlling  person  of 
any  .stockholder  of  the  service 
corporation  also  receive  prior  approval 
was  noted  in  the  preamble  to  the 
regulation,  but  was  inadvertently 
omitted  from  the  regulatory  language. 
This  action  corrects  that  omission. 

The  Board  is  also  taking  this 
opportunity  to  correct  a  mistake  in 
paragraph  numbering  in  12  CFR  545.40. 

The  Board  had  determined  that 
observance  of  the  notice  and  public 
comment  procedure  requirements  of  S 
U.S.C.  552(b)  and  12  CFR  508.11  and  the 


delay  of  effective  date  provided 
pursuant  to  5  U.S.C.  552(d)  and  12  CFR 
508.14  are  urmecessary  and  contrary  to 
the  public  interest.  This  amendment 
contains  minor,  technical  corrections 
and  is  intended  to  clarify  regulations 
issued  after  an  opportunity  for  public 
comment. 

EFFECnVE  date:  January  9, 1985. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Susan  McC.  van  den  Toorn,  Attorney, 
(202)  377-6417  or  Wendy  B.  Samuel. 
Deputy  Director,  (202)  377-6445, 
Regulations  and  Legislation  Division, 
Office  of  General  Counsel,  Federal 
Home  Loan  Bank  Board,  1700  G  Street. 
NW..  Washington.  D.C.  20552. 

List  of  Subjects  in  12  CFR  545 

Federal  Home  Loan  Banks,  Savings 
and  loan  associatiorts. 

Accordingly,  the  Board  hereby 
corrects  FR  Doc.  84-28270,  appearing  at 
49  FR  43040  et  seg.  in  the  issue  of 
October  26, 1984.  and  amends  Part  545 
of  Subchapter  C,  Chapter  V,  Title  12  of 
the  Code  of  Federal  Regulations,  as  set 
forth  below. 

SUBCHAPTER  C— FEDERAL  SAVINGS  AND 
LOAN  SYSTEM 

PART  545— OPERATIONS 

1.  Amend  |  545.40  by  redesignating 
paragraphs  (1)  and  (2J  as  (a)  and  Cb], 
respectively. 

2.  Amend  |  545.74  by  inserting  the 
words  "or  indirect"  after  the  word 
"direct"  in  paragraph  (b)(2). 

(Sec.  5,  48  Stat.  132,  as  amended  (12  U.S.C. 
1464)) 

By  the  Federal  Home  Loan  Banlv  Board. 

Norman  H.  Raiden, 

General  Counsel. 

[FR  Doc.  85-563  Filed  1-8-85:  8:45  amj 

eiLLINQ  CODE  t720-01-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  12 
[T.D.  S5-3] 

Customs  Regulations  Amendment 
Relating  to  Honeybees  and  Honeybee 
Semen 

agency:  Customs  Service,  Treasury. 
action:  Final  rule. 

summary:  This  document  amends  the 
Customs  Regulations  relating  to 
honeybees  and  honeybee  semen.  The 
amendment  is  part  of  a  joint  Department 


of  Agriculture-Treasury  proposal  to 
revise  current  regulations  to  reflect 
amendments  to  the  Honeybee  Act.  This 
amendment -win  allow  Treasury,  through 
Customs,  and  in  conjunction  with 
Agriculture,  through  the  Animal  and 
Plant  Health  Inspection  Service,  to 
enforce  the  provisions  of  the  Honeybee 
Act  which  now  regulates  not  only  the 
importation  of  honeybees  but  also 
honeybee  semen. 

EFFECTIVE  DATE:  February  8, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Harrison  C.  Feese,  Duty  Assessment 
Division,  U.S.  Customs  Service,  1301 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20229  (202-566-6651). 

SUPfUEMCNTARY  INFORMATION: 

Background 

Section  12.32,  Customs  Regulations  (19 
CFR  12.32).  currently  provides  that 
honeybees  may  be  imported  into  the 
United  States  by  the  Department  of 
Agriculture  for  experimental  or  scientific 
purposes.  Importation  of  honeybees  for 
any  other  purpose  is  prohibited  unless 
the  Secretary  of  Agriculture  has 
determined  that  the  importation  is  from 
a  country  in  which  no  diseases 
dangerous  to  honeybees  exist.  Section 
12.32  additionally  states  that  the 
importation  of  honeybees  is  to  be 
governed  by  joint  regulations  of  the 
Secretary  of  Agriculture  and  the 
Secretary  of  the  Treasury. 

TTie  current  Customs  Regulations  set 
forth  in  19  CSTl  12.32  and  the  U.S. 
Department  of  Agriculture  (USDA) 
regulations  set  forth  in  7  CFR  Part  322. 
pertaining  to  the  importation  of 
honeybees,  reflect  the  provisions  of  the 
Honeybee  Act  (7  U.S.C.  281  et  seq.), 
before  it  was  amended  m  1976  by  Pub.  L. 
94-319.  The  amended  Honeybee  Act 
now  regulates  not  only  the  importation 
of  honeybees,  but  also  honeybee  semen. 

In  a  document  published  by  the  USDA 
in  the  Federal  Register  on  May  14, 1984 
(49  FR  20299),  a  proposal  was  set  forth 
to  revise  current  Agriculture  regulations 
to  reflect  amendments  to  the  Honeybee 
Act.  The  amended  Honeybee  Act 
provides  that  honeybees  may  be 
imported  into  the  U.S.  by  the  USDA  for 
experimental  or  scientific  purposes. 
Proposed  criteria  for  the  importation  of 
honeybees  and  honeybee  semen  were 
set  forth  as  well.  The  Honeybee  Act 
further  allows  honeybees  and  honeybee 
semen  to  be  imported  under  such  rules 
and  regulations  as  the  Secretary  of 
Agriculture  and  the  Secretary  of  the 
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Treasury  shall  prescribe.  These  joint 
regulations  are  enforced  by  Treasury, 
through  Customs,  and  in  conjunction 
with  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  of  the 
USDA. 

So  that  the  Customs  Regulations 
conform  with  those  of  USDA,  by  a 
notice  published  in  the  Federal  Register 
on  May  14. 1984  (49  FR  20305).  Customs 
also  proposed  an  amendment  to  S  12.32 
to  regulate  not  only  the  importation  of 
honeybees,  but  also  honeybee  semen. 

Section  12.32.  as  amended,  will 
provide  that  honeybee  semen  may  be 
imported  into  the  U.S.  only  from 
countries  determined  by  the  Secretary  of 
Agriculture  to  be  free  of  undesirable 
honeybees,  and  which  take  adequate 
precautions  to  prevent  the  importation 
of  undesirable  honeybees  and  their 
semen. 

Discussion  of  Comments 

Only  one  comment  was  received  in 
response  to  the  Customs  notice.  The 
comment  concerned  a  matter  to  be 
resolved  by  USDA.  not  Customs.  If  has 
no  bearing  on  the  Customs  Regulations. 
Accordingly,  after  a  further  review  of 
the  matter.  Customs  has  determined  to 
adopt  the  proposal  as  described  in  the 
notice. 

Executive  Order  12291 

Because  this  document  will  not  result 
in  a  regulation  which  would  be  a 
"major"  rule  as  defmed  by  section  1(b) 
of  E.0. 12291,  a  regulatory  impact 
analysis  and  review  as  prescribed  by 
section  3  of  the  E.O.  is  not  required. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  are 
not  applicable  because  the  rule  will  not 
have  a  signficant  economic  impact  on  a 
substantial  number  of  small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  605 
(b))  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Drafting  Information 

The  principal  author  of  this  document 
was  Glen  E.  Vereb,  Regulations  Control 
Branch,  Office  of  Regulations  and 
Rulings,  Customs  Headquarters. 
However,  personnel  from  other  Customs 
offices  participated  in  its  development. 

list  of  SubjecU  in  19  CFR  Part  12 

Bees. 


Amendment  to  the  Regulations 

Part  12.  Customs  Regulations  (19  CFR 
Part  12),  is  amended  as  set  forth  below. 
Alfred  R.  Da  Angelu*. 
Acting  Commissioner  of  Cuslowa. 

Approved:  December  21. 1984. 
John  M.  Walker,  Jr.. 
Assistant  Secretary  of  Uie  Treasury. 

PART  12— SPECIAL  CLASSES  OF 
MERCHANDISE 

Section  12.32  is  revised  to  read  as 
follows.  Footnote  19  is  unchanged. 

§  12.32    Honeybees  and  honeybee  semea 

(a)  Honeybees  from  any  country  may 
be  imported  into  the  U.S.  by  the 
Department  of  Agriculture  for 
experimental  or  scientific  purposes.  All 
other  importations  of  honeybees  are 
prohibited  except  those  from  a  country 
which  the  Secretary  of  Agrjculture  has 
determined  to  be  free  of  diseases 
dangerous  to  honeybees.  '* 

(b)  Honeybee  semen  may  be  imported 
into  the  U.S.  only  from  countries 
determined  by  the  Secretary  of 
Agriculture  to  be  free  of  undesirable 
honeybees,  and  which  take  adequate 
precautions  to  prevent  the  importation 
of  undersirable  honeybees  and  their 
semen. 

(c)  The  importation  of  honeybees  and 
honeybee  semen  is  governed  by  joint 
regulations  of  the  Secretary  of 
Agriculture  and  the  Secretary  of  the 
Treasury  published  in  Treasury 
Decisions  and  the  Federal  Register  from 
time  to  time. 

(RS.  251.  as  amended,  sec.  1.  42  Stat.  833.  as 
amended.  90  Stat.  709.  sec.  624.  46  Stat.  759  (7 
U.S.C.  281.  19  U.S.C.  66, 1624)) 

(FR  Doc.  85-606  Filed  1-8-85:  8:45  am] 

BIUJNQ  COOC  4aM-eMI 


19  CFR  Pan  177 
[T.D.  •5-4) 

Tariff  Classification  of  Television 
Camera  Lens  Systems 

AGENCV:  Customs  Service,  Treasury. 
action:  Continuation  of  practice. 

summary:  This  document  advises  the 
public  of  Customs  decision  to  continue 
an  established  and  uniform  practice  of 
classifying  certain  television  camera 
lens  systems  as  parts  of  television 
cameras  in  the  Tariff  Schedules  of  the 
United  States.  The  proposed  change  of 
practice,  which  would  have  resulted  in 
the  classification  of  this  merchandise 
under  the  tariff  provision  for  optical 
appliances  and  instruments  at  a  higher 
rate  of  duty,  has  not  been  adopted. 


Customs  has  made  the  decision  to 
continue  the  current  practice  based  on 
public  comment  and  pertinent  judicial 
decisions. 

EFFECTIVE  DATE:  January  9, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  N.  Shulman,  Classification  and 
Value  Division,  U.S.  Customs  Service. 
1301  Constitution  Avenue.  NW., 
Washington.  D.C.  20229  (202-566-2938). 

SUPPI^MENTARY  INFORMATION: 

Background 

On  August  13, 1982.  a  notice  was 
published  in  the  Federal  Register  (47  FR 
35234),  advising  the  public  that  Customs 
was  reviewing  its  current  established 
and  uniform  practice  of  classifying 
certain  television  camera  lens  systems 
under  the  provision  for  parts  of 
television  cameras  in  item  685.10,  Tariff 
Schedules  of  the  United  Slates  (TSUS) 
(19  U.S.C.  1202).  Pursuant  to  Section 
315(d) ,  Tariff  Act  of  1930, 'as  amended 
(19  U.S.C.  1315(d)),  and  177.10(c)(1), 
Customs  Regulations  (19  CFR 
177.10(c)(1)),  Customs  requested 
comments  on  its  proposal  to  reclassify 
that  merchandise  under  the  provision  for 
optical  appliances  and  instruments  in 
item  708.89,  TSUS,  at  a  higher  rate  of 
duty. 

As  indicated  in  the  notice,  in  Rank 
Precision  Industries,  Inc.  v.  United 
States.  CD.  4866  (1980),  the  United 
States  Customs  Court  (now  the  United 
States  Court  of  International  Trade)  held 
that  the  Varotal  30  optical-electro- 
mechanical television  camera  lens 
system  is  specifically  provided  for  as  an 
optical  appliance  or  instrument  under 
item  708.89.  TSUS.  Subsequently,  the 
United  States  Court  of  Customs  and 
Patent  Appeals  (now  the  United  States 
Court  of  Appeals  for  the  Federal 
Circuit),  in  Rank  Precision  Industries. 
Inc.  V.  United  States.  C.A.D.  1269  (1981), 
reversed  the  Customs  Court  on  other 
grounds. 

Analysis  of  Comments 

Eleven  comments  were  received  in 
response  to  the  notice.  All  were  opposed 
to  the  change  of  practice.  The 
commenters  urged  that  ths  television 
camera  lens  system  in  question  should 
continue  to  be  classified  as  parts  of 
television  cameras  under  item  685.10. 
TSUS,  rather  than  as  optical  appliances 
and  instruments  under  item  708.89, 
TSUS.  In  support  of  their  contention,  the 
commefers  suggest  that  the  subject 
merchandise  is  used  as  a  television 
camera  part,  not  as  an  optical  appliance 
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or  instrument  and  that  it  consists  of 
electrical  and  mechanical  components 
with  no  other  separate  utility. 

Furthermore,  it  is  contended  that  the 
Customs  Court  decision  in  Rank  relied 
upon  by  Customs  does  not  mandate 
changing  the  prior  practice  of  classifying 
the  Varotal  lens  system.  The  argument 
is  advanced  that,  inasmuch  as  the 
Customs  Court  was  reversed  by  the 
Couii  of  Customs  and  Patent  Appeals, 
there  was  no  basis  for  Customs  decision 
to  change  the  practice  of  classifying  the 
subject  television  camera  lens  system. 

After  studying  the  comments 
submitted  in  response  to  the  notice. 
Customs  believes  that  the  lens  in 
question  is  essential  to  the  operation  of 
large  studio-type  television  cameras.  It 
appears  that  the  Varotal  30  lenses  have 
no  use  other  than  with  bulky  studio-type 
cameras.  It  is  a  well-estabhshed  rule 
that  a  "part"  of  an  article  is  something 
necessary  to  the  csmpletion  of  that 
article.  It  is  an  integral  constituent,  or 
component  part  without  which  the 
article  to  which  it  is  to  be  joined  could 
not  function  as  such  article.  Welte  &■ 
Sons  V.  United  States.  T.D.  34249 
(Febuary  27, 1914).  Applying  these 
principles  to  the  instant  merchandise, 
we  conclude  that  the  large  studio-type 
television  cameras  are  incomplete  and 
cannot  function  in  their  intended 
purpose  without  the  use  of  the  highly 
sophisticated  electro-mechanical 
Varotal  30-type  lens  system  as  an 
essential  part  of  the  television  camera. 

Continuation  of  Practice 

After  further  review  of  this  matter,  the 
Customs  proposal  to  classify  Varotal  30 
television  camera  lens  systems  under 
the  provision  for  optical  appliances  and 
instruments  In  item  708.89,  TSUS,  has 
not  been  adopted.  Accordingly,  Customs 
will  continue  its  established  and 
uniform  practice  of  classifying  the 
camera  lens  system  in  question  as  parts 
of  television  cameras  under  item  685.10, 
TSUS. 

Drafting  Information  I 

The  principal  authors  of  the  document 
were  Todd  J.  Schneider  and  Larry 
Burton,  Office  of  Regulations  and 
Rulings,  U.S.  Customs  Service.  However, 
personnel  from  other  Customs  offices 
participated  in  its  development. 

Dated:  fanuary  4, 198Sl 
Wiiliam  von  Raab, 

Commissioner  of  Customs. 

(PR  Doc.  85-«09  Filed  l-»-«5;  8:45  amj 

nUJNO  COOC  4t20-<»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Fonn  New  Animal  Drugs 
Not  Subject  To  Certification; 
Oxytetracycllne  Hydrocttloride  Tablets 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Pfizer, 
Inc.  The  NADA  provides  for  use  of  a 
500-milligram  oxytetracycllne 
hydrochloride  tablet  for  control  and 
treatment  of  bacterial  enteritis  and 
bacterial  pneumonia  in  beef  and  dairy 
calves. 

EFFECTIVE  DATE!  January  9, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  E.  Haines.  Center  for  Veterinary 
Medicine  (HFV-133),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-443-3410. 
SUPPLEMENTARY  INFORMATION:  Pfizer, 
Inc.,  235  East  42d  St..  New  York,  NY 
10017,  has  filed  a  supplement  to  NADA 
11 -060  for  Terramycin '  500  Scours 
Tablets.  The  supplement  provides  for 
use  of  a  500-milligram  oxytetracycllne 
hydrochloride  tablet  for  controlling  and 
treating  bacterial  enteritis  and 
pneiunonia  in  beef  and  dairy  calves.  The 
supplement  is  approved  and  the 
regulations  are  amended  to  reflect  the 
approval.  The  regulations  are  also 
editorially  revised  for  clarity. 

The  firm  currently  holds  approval  for 
use  of  tablets  containing  250  milligrams 
oxytetracycllne.  The  approval  was 
published  in  the  Federal  Register  of  June 
23. 1981  (46  FR  32439).  This  supplement 
is  for  the  same  conditions  of  use  and  its 
approval  does  not  change  the  approved 
conditions  of  use  of  the  drug.  Under  the 
Center  for  Veterinary  Medicine's 
supplemental  approval  policy  (42  FR 
64367;  December  23, 1977],  this  approval 
has  been  treated  as  a  category  II 
supplemental  NADA  which  does  not 
require  reevaluation  of  the  safety  and 
effectiveness  data  in  the  parent 
application. 

The  freedom  of  information  summary 
made  available  under  the  provisions  of 
Part  20  (21  CFR  Part  20)  and 
§  514.11(e)(2)(ii)  (21  CFR  514.11(e)(2)(ii)), 
which  consisted  of  a  summary  of  safety 
and  effectiveness  data  and  information 
to  support  approval  of  the  previous 
approval  for  the  250-milligram  tablet 
applies  also  to  this  application  and  may 


be  seen  in  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  Center  for  Veterinary  Medicine 
has  carefully  considered  the  potential 
environmental  effects  of  this  action  and 
has  concluded  that  the  action  will  not 
have  a  significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  therefore  will  not  be 
prepared.  The  Center's  finding  of  no 
significant  impact  and  the  evidence 
supporting  this  finding,  contained  in  an 
environmental  assessment  (pursuant  to 
21  CFR  25.31.  proposed  December  11. 
1979:  44  FR  71742),  may  be  seen  in  the 
Dockets  Management  Branch  (address 
above). 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs,  Oral  use. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(1],  82 
Stat.  347  (21  U.S.C.  360b(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Veterinary 
Medicine  (21  CFR  5.83),  S  520.1G60C  is 
amended  by  revising  paragraphs  (a),  (c), 
and  (e)(1)  and  (2)  to  read  as  follows: 

PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

§  520.1660c    Oxytetracycline 
hydrochlorkto  tablets. 

(a)  Specifications.  Each  tablet 
contains  250  or  500  milligrams  of 
oxytetracycline  hydrochloride. 

*        •        *        •        * 

(c)  NAS/NRC  status.  The  conditions 
of  use  of  oxytetracycline  hydrochloride 
in  paragraph  (e)(2)  of  this  section  have 
been  reviewed  by  NAS/NRC  and  found 
effective.  Applications  for  these  uses 
need  not  include  effectiveness  data  as 
specified  by  S  514.111  of  this  chapter  but 
may  require  bioequivalency  and  safety 
information. 


(e)  Conditions  of  use  in  beef  and  dairy 
cattle — (l](i]  Amount.  250  milligrams  per 
100  pounds  of  body  weight  every  12 
hours  (5  milligrams  per  pound  of  body 
weight  daily  in  two  doses). 

(ii)  Indications  for  use.  For  control  of 
bacterial  enteritis  caused  by  SaJwoneJIa 
typhimurium  and  Escherichia  coli 
(colibacillosis)  and  bacterial  pneumonia 
(shipping  fever  complex,  pasteurellosis) 
caused  by  Pasteurella  multocida. 

(2)(i]  Amount.  500  milligrams  per  100 
pound  of  body  weight  every  12  hours  (10 
milligrams  per  pound  of  body  weight 
daily  in  two  doses). 
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(ii)  Indications  for  use.  For  treatment 
of  iMcterial  enteritis  caused  by 
Salmonella  typhimurium  and 
EmJtericbia  coli  (coiibaciUosis)  and 
bacterial  pneumonia  (shipping  fever 
complex,  paiteurellosis)  caused  by 
Pasteurella  multocida. 
*        •        *        •        * 

Effective  date.  January  9. 1965. 
(Sm.  S12(i).  82  Stat  347  (21  U.&C  300b(iU) 

Dated:  Decemt>eT  31. 1984. 
Marvia  A.  NofcioM, 
Acting  Associate  Director  for  Scientific 
Evaluation. 

(FR  Doc  85-^58  Filed  1-S-BS:  MS  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  HMltti 
Administration 

29CFR  Part  1910 

IDoekat  Ho.  H-103S) 

Educattonal/Sciantific  OMng 

agbicy:  Occupational  Safety  ant) 
Health  Administration  (OSHA).  Labor. 
ACTION:  Final  Guidelines;  Supplemental 
Statement  of  Reasons. 


r  The  purpose  of  this  notice  is 
to  establish  the  final  guidelines  that 
OSHA  will  use.  in  conjunction  with  the 
exemption  criteria  contained  in  the  Final 
Rule  (47  FTl  53357).  to  determine  whether 
a  scientific  diving  program  can  avail 
itself  of  the  exemption  from  the 
standard  for  commercial  diving 
operations.  29  CFR  Part  19ia  Subpart  T. 
The  absence  of  any  factor  specified  in 
these  guidelines  or  the  Final  Rule 
renders  a  diving  program  ineligible  for 
(he  exemption. 

EFFBcnvc  DATE  These  guidelines 
become  effective  January  9, 198$. 
KM  FUfrrMER  aiRNMtATION  CONTACT: 
Mr.  fames  F.  Foster.  MS.  Department  of 
Labor.  Occupational  Safety  and  Health 
Administration.  Room  N3637,  200 
Constitution  Avenue.  NW..  Washington. 
D.C  20210.  (202)  523-«151. 
tU^nXMEMTAIIV  mrmmation: 
Background 

On  November  2(k  1962.  OSHA 
exempted  scientific  diving  from 
coverage  under  29  CFR  Part  191(X 
Subpart  T,  Conunercial  Diving 
Operations,  provided  that  the  diving 
meets  the  Agency's  definition  of 
scientific  diving  and  is  under  the 
direction  and  control  of  a  diving 
program  utilizing  a  safety  manual  and  a 
diving  control  board  meeting  certain 


specified  criteria  (47  FR  53357; 
8  1910.401(a)(2)(iv)). 

Based  on  the  rulemaking  proceedings 
on  scientific  diving,  OSHA  concluded 
that  significant  di^erences  exist 
between  scientific  and  commercial 
diving:  that  the  scientific  diving 
community  has  been  successfully  self- 
regulated  for  many  years  based  on 
standards  developed  by  the  Scripps 
Institution  of  Oceanography:  that  this 
successful  self-regulation  is  evidenced 
by  its  exemplary  safety  record;  and  that 
an  exemption  from  Subpart  T  would 
allow  the  scientific  diving  community  to 
perform  significant  underwater  scientific 
activities  while  maintaining  the  safety 
and  health  of  scientific  divers. 

In  its  Final  Rule,  therefore.  OSHA 
established  a  narrow  exemption  from 
the  requirements  of  Subpart  T  for 
scientific  diving  programs  that  meet 
specified  conditions. 

Under  section  6(f)  of  the  Occupational 
Safety  and  Health  Act  gf  1970.  the 
United  Brotherhood  of  Carpenters  and 
Joiners  (UBC))  filed  a  petition  for 
judicial  review  of  the  Final  Rule  «vith  die 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit,  challenging 
the  Final  Rule's  exemption  for  scientific 
diving.  The  Secretary  opposed  the 
UBCJ's  petition  on  both  procedural  and 
substantive  grounds.  The  Secretary 
asserted,  among  other  arguments,  that 
the  Union  lacks  standing  to  challenge 
the  exemption,  because  the  divers  it 
represents  are  not  subject  to  the 
exemption. 

On  April  4. 1984,  the  Court  of  Appeals 
issued  a  memorandum  and  order  on  the 
question  of  the  Union's  standing  to 
maintain  its  challenge.  The  Court 
ordered  the  Secretary  to  give  the  UBCJ 
"full  opportunity,  through  affidavits  or 
testimony,  to  make  clear  the  nature  of 
its  membership  and  the  diving  work  that 
membership  performs."  The  order 
provided  that  any  evidence  submitted 
by  the  Union  would  become  a  part  of 
the  record. 

The  Court  also  ordered  the  Secretary 
to  "authoritatively  state  guidelines  that 
would  indicate  how  the  'scientific'  and 
'commercial'  classifications  will  be  - 
applied  to  arguably  ambiguous  cases." 
The  guidelines  were  also  to  become  part 
of  the  record. 

In  compliance  writh  the  Court's  order, 
OSHA  pubhshed  a  notice  on  July  18. 
1984  (49  FR  29105),  which  reopened  the 
record  and  gave  the  UBCJ  full 
opportunity  to  submit  affidavits 
regarding  its  membership  and  the  diving 
work  they  perform.  The  notice  also 
explained  the  interpretive  guidelines 
that  OSHA  win  use  in  determining 
which  enterprises  may  avail  themselves 
of  the  exemption  for  scientific  diving. 


Because  the  Court's  order  entailed  an 
enlargement  of  the  public  rulemaking 
record,  the  Agency  considered  it 
appropriate  to  allow  the  general  public 
as  well  as  the  Union,  to  comment  on  the 
specific  aspects  of  the  Final  Rule 
addressed  in  the  notice. 

The  notice  contained  guidelines 
intended  to  further  clarify  what 
scientific  programs  can  be  exempt  &om 
the  commercial  diving  standard.  The 
notice  (49  FR  29105)  stated  that  OSHA 
will  scrutinize,  in  conjunction  with  the 
exemption  criteria  as  specified  in  the 
Final  Rule,  seemingly  close  cases  using 
the  following  interpretive  guidelines, 
all  of  which  must  be  met  to  quaUfy  as 
scientific  diving: 

1.  The  Diving  Control  Board  consists 
of  a  majority  of  active  scientific  divers 
and  has  autonomous  and  absolute 
authority  over  the  scientific  diving 
program's  operations. 

2.  The  purpose  of  the  project  using 
scientific  diving  is  the  advancement  of 
science;  therefore,  information  and  data 
resulting  from  the  project  are  non- 
proprietary. 

3.  The  tasks  of  a  scientific  diver  are 
those  of  and  observer  and  data  gatherer 
Construction  and  trouble-shooting  tasks 
traditionally  associated  with 
commercial  diving  are  not  included 
within  scientific  diving. 

4.  Scientific  divers,  based  on  the 
nature  of  their  activities,  must  use 
scientific  experties  in  studying  the 
underwater  environment  and,  therefore, 
are  scientists  or  scientists  in  training. 

Summary  and  Explanation  of  Final 
Guideltnas 

OSHA  received  more  than  40 
affidavits;  and  comments  in  response  to 
the  notice.  The  UBCJ  submitted  a 
comment  concerning  the  guidelines  and 
six  affidavits  from  its  membership 
regarding  the  issue  of  standing.  Because 
the  final  guidelines  indicate  how  OSHA 
will  apply  "the  'scientific'  and 
'commercial'  classifications  to  arguably 
ambiguous  cases,"  OSHA  will  htTe 
discuss  only  the  UBCJ's  comments  on 
the  guidelines.  OSHA  will  not  address 
the  Union's  conunents  regarding  its 
standing  to  challenge  the  Final  Rule.  The 
Agency's  view  on  standing,  as  well  as 
the  Union's,  are  expected  to  be  put 
before  the  Court  for  its  determination  in 
the  near  future. 

The  Agency  also  received  numerous 
comments  and  affidavits  from  other 
interested  members  of  the  public.  These, 
too,  will  be  addressed  to  the  extent  that 
they  concern  OSHA's  guidelines  for 
distinguishing  exempt  from  non-exempt 
diving. 
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The  UBCI  and  certain  other 
commenters  (Ex.  31:  30.  31)  argued  that 
OSHA  was  misguided  in  distinguishing 
between  scientific  and  commercial 
diving  because  all  divers  are  exposed  to 
the  same  "inherently  hostile 
environment"  (Ex.  31:  30).  It  is  important 
to  note  that  the  purpose  of  the  guidelines 
and  this  Umited  reopening  of  the  record 
is  to  establish  the  factors  OSHA  will  use 
to  identify  those  diving  programs  which 
may  avail  themselves  of  the 
exemption — not  to  reconsider  the  merits 
of  the  exemption  itself. 

Nevertheless,  OSHA  reiterates  its 
conclusion  that  the  narrow  exemption 
created  by  the  Final  Rule  is  appropriate. 
OSiiA  has  received  numerous       '^ 
comments  from  scientific  divers 
throughout  the  rulemaking  and  court 
proceedings  who  support  this  system  of 
effective  self-regulation  (e.g.,  Ex.  5:  7;  21; 
58;  62;  103;  152;  Ex.  31: 1;  3;  7;  9;  10;  15; 
29).  OSHA  agrees  with  members  of  the 
scientific  diving  community  that  its 
system  of  self-regulation  effectively 
protects  the  scientific  diver.  The 
effectiveness  of  the  program  is 
demonstrated  through  the  scientific 
diving  community's  exemplary  safety 
record  (47  FR  53361). 

Further,  in  order  to  assure  that 
programs  are  in  conformance  with  the 
Scripps  concepts  and  diat  they  continue 
to  adhere  to  the  effective  system  of  self- 
regulation,  OSHA  decided  not  to  issue  a 
blanket  exemption  for  all  scientific 
diving  but,  instead,  placed  conditions  on 
the  exemption  so  that  scientiflc  divers 
would  continue  to  experience  the  high 
level  of  safety  and  health  they  had 
experienced  in  the  past.  The  scientific 
diving  community  agreed  that 
conditions  placed  on  the  exemption 
would  be  beneficial  to  the  scientific 
diving  community  in  preserving  the 
integrity  of  its  programs  (Tr.  46-48, 182, 
208.  215-218.  236.  326.  353-353A,  444, 
453,  470-472,  519-520,  570,  Ex.  25). 

One  commimity  (Ex.  5: 153)  from  the 
scientific  diving  community  noted: 

There  is  no  shred  of  evidence  to  indicate 
that  the  SDC  (scientiflc  diving  community] 
has  been  irresponsible  in  any  way  toward  the 
health  and  safety  of  its  members.  Indeed  the 
fact  is  that  the  underwater  scientists 
themselves  write  their  own  manuals  for 
diving  safety  using  the  Scripps  standard  of 
practice  as  a  model.  They  adapt  it  for  their 
speciflc  programs  and  update  it  as  experience 
is  gained  and  technology  changes.  These 
manuals  for  diving  safety  are  the  best  they 
can  be  l>ecause  the  people  who  live  by  them 
are  also  the  curators.  The  system  of  peer 
review,  diving  scientists  reviewing, 
constructively  criticizing  and  approving 
project  diving  protocols  is  inflnitely  more 
sound  than  regulation  without  representation. 
The  essence  of  this  system  is  that  the  local 
rules  can  l>e  modified,  changed  and  molded 


on  a  real  time  basis,  not  by  persons  who  are 
unfamiliar  and  perhaps  even  hostile  to  the 
requirements  of  the  underwater  research 
environment,  but  by  the  underwater 
scientists  themselves  who  are  attuned  to  the 
waves,  the  water  and  the  ever  changing 
nature  of  this  enterprise. 

Finally,  OSHA  has  no  reason  to 
believe  that  the  experience  of  the 
scientiHc  diving  community  or  the  safety 
and  health  of  the  scientiHc  diver  will  not 
continue.  As  indicated  in  the  Final  Rule 
by  a  commenter  from  the  scientific 
diving  commimity  (Ex.  5: 142): 

Exemption  from  OSHA  does  not  mean  that 
the  Community  will  be  without  safety 
standards,  for  the  scientific  community  will 
continue  a  long  established  practice  which 
has  resulted  in  a  nearly  perfect  safety  record. 

Guidelines 

Based  on  the  affidavits  and  comments 
and  the  other  data  and  information  in 
the  rulemaking  record,  OSHA  concludes 
that  the  guidelines  discussed  in  the  July 
18  notice  (49  FR  29105)  and  again  in  this 
notice,  in  conjunction  with  the 
exemption  criteria  in  the  Final  Rule,  will 
serve  to  clearly  distinguish  between  the 
scientific  diving  community  which 
should  be  exempt  because  of  its 
effective  system  of  self-regulation  and 
all  other  diving  and  diving  programs. 
The  American  Academy  of  Underwater 
Sciences  (Ex  31:  26),  representing  the 
scientific  diving  community,  has  stated 
its  belief  that  the  guidelines  are  well 
stated  and  acceptable  to  the  scientific 
diving  community. 

OSI-LA  wants  to  emphasize  that  a 
failure  of  a  program  to  meet  any  part  of 
the  exemption  criteria,  including  the 
guidelines,  will  prevent  the  program 
from  availing  itself  of  the  exemption. 

It  should  be  noted  that  the  examples 
contained  in  the  discussions  of 
individual  guidelines  below  are  for  the 
purpose  of  illustrating  the  application  of 
a  single  guideline.  Programs  must  meet 
all  of  the  criteria  in  the  Final  Rule  as 
interpreted  by  the  final  guidelines  to 
avail  themselves  of  the  exemption. 
While  any  single  guideline  may  be 
subject  to  criticism  as  potentially 
underinclusive,  OSHA  believes  that  an 
employer's  duty  to  comply  with  all 
criteria  in  the  Final  Rule,  as  interpreted 
by  all  the  guidelines,  assures  that  the 
exemption  from  Subpart  T  is  not  only 
clear  to  the  diving  community,  but  is 
also  narrowly  restricted  to  the  group 
whose  exemplary  safety  record  justified 
the  exemption. 

1.  Organizational  Structure 

The  first  guideline  concerns 
organizational  structure  and  states  that 
the  Diving  Control  Board  must  consist  of 
a  majority  of  active  scientific  divers  and 


have  autonomous  and  absolute 
authority  over  the  scientific  diving 
program's  operations. 

OSHA  believes  that  the 
organizational  structure  of  the  scientific 
diving  community's  consensual  standard 
program  is  not  only  vital  to  the  integrity 
of  scientific  diving  programs,  but 
effectively  serves  to  segregate  scientific 
diving  from  commercial  diving.  The 
Diving  Control  Board  required  of 
scientific  diving  programs  contains 
several  elements  that  distinguish 
between  commercial  diving  and  the 
exempt  scientific  diving  programs. 
These  distinctive  elements  include 
absolute  authority  over  diving 
operations,  the  autonomy  inherent  in  the 
Board's  decision-making  powers  and 
responsibilities,  and  peer  review. 

In  order  to  assure  that  the  Diving 
Control  Board  has  control  of  the  diving 
program  and  absolute  authority  over 
diving,  as  comments  asserted  was  the 
practice  in  the  scientific  diving 
community  (e.g.,  Ex.  5:  22;  27;  35).  OSHA 
requires  that  the  Board  have  the 
authority  to  approve  and  monitor  diving 
projects;  review  and  revise  the  diving 
safety  manual;  assure  compliance  with 
the  manual;  certify  the  depths  to  which 
a  diver  has  been  trained;  take 
disciplinary  action  for  unsafe  practices; 
and  assure  adherence  to  the  buddy 
system  (in  which  a  diver  is  accompanied 
by  and  is  in  continuous  contact  with 
another  diver  in  the  water)  for  SCUB.'\ 
diving  (47  FR  53365; 
S  1910.401(a)(2)(iv)(B)).  OSHA's  intent 
was  for  the  Diving  Control  Board, 
primarily  consisting  of  the  divers 
themselves,  to  regulate  the  diving 
activities  in  a  manner  consistent  with 
that  described  by  the  scienti^c  diving 
community  throughout  the  rulemaking 
(e.g.,  Ex.  5:  29A1;  49;  53;  Ex.  31:  9;  10;  15). 
Therefore,  OSHA  will  verify  that  such 
Boards  have  this  autonomous  and 
absolute  authority  over  sdientiHc  diving 
operations. 

The  issue  of  peer  review  was 
discussed  thoroughly  during  the 
rulemaking  and  was  supported  by  the 
majority  of  commenters.  OSHA  noted  at 
47  FR  53360: 

The  majority  of  commenters  (e.g.,  Ex.  5: 9; 
28:  60;  102: 137;  162]  as  well  as  witnesses  at 
the  hearing  (Tr.  33, 163,  321A,  531)  favored 
this  system  of  self-regulation  because  it  is 
formulated,  monitored,  and  enforced  by  the 
working  diver. 

OSHA  also  believes  this  system  of 
peer  review  has  successfully  regulated 
scientiHc  diving  programs  and, 
therefore,  OSHA  mandates  that  the 
majority  of  members  of  the  Diving 
Control  Board  be  active  divers 
(§  1910.401{a)(2)(iv)(B)).  OSHA's  intent 
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with  respect  to  this  "peer  review"  was 
that  the  active  divers  required  to  make 
up  the  Board  would  be  scientists  who 
actively  dive,  since  at  issue  was  the 
controi  of  a  scientific  program.  Thus, 
OSHA  will  interpret  the  membership 
requirement  as  it  was  intended  in  the 
Final  Rule.  The  "majority  of  active 
divers"  on  the  Diving  Control  Board 
must  also  be  scientists. 

OSFIA  realizes  that  some  commercial 
diving  companies  may  have  an  entity 
similar  to  a  Diving  Control  Board,  such 
as  a  diving  safety  committee.  However. 
OSHA  does  not  believe  that  such 
committees  have  the  same  scientific 
diver  representation  on  the  committee, 
nor  the  autonomy  and  authority  over 
diving  operations  which  characterize  a 
scientific  diving  program's  Diving 
Control  Board. 

The  UBCJ  has  criticized  several 
aspects  of  OSHA's  organizational 
criteria  for  distinguishing  between 
scientific  and  commercial  diving.  The 
Union  asserts  that  OSHA  has  changed 
positions  by  requiring  the  Diving  Control 
Board  to  contain  a  majority  of  active 
"scientific"  divers:  that  this  change  may 
exclude  more  experienced  persons  in 
other  disciphnes  from  the  Board:  that 
such  a  requirement  is  unnecessary 
because  the  Board  passes  on  health  and 
safety  aspects,  not  the  science  aspects 
of  a  project:  and  that  the  criteria  are 
defective  because  they  lack  a  provision 
ensuring  the  right  of  divers  to  refuse  to 
dive. 

OSHA  has  not  changed  its  position 
concerning  the  membership  of  the 
Diving  Control  Board.  Com-Tienters 
discussed  the  peer  nature  of  the  Diving 
Control  Board  numerous  timet 
throughout  the  rulemaking  and  court 
proceedings  (e.g..  Ex.  5:  34:  41:  42:  69:  91. 
Tr.  33. 174.  Ex.  31: 1:  4:  9:  27).  For 
example,  one  commenter  (Ex.  5:  35) 
remarked: 

All  scientiHc  diving  activities,  including  the 
ceiiirication  of  divers  in  our  prograjn.  are 
regulated  by  our  Diving  Control  Board  which 
uses  a  peer  review  system. 

A  witness  at  the  hearing  (Tr.  46) 
stated  that  "All  diving  operations  shall 
undergo  peer  review  by  committee, 
which  shall  include  diving  scientists,  the 
divers  themselves."*Another  commenter 
(Ex.  5:  42)  remarked: 

I  feel  that  it  is  important  to  stress  the  fact 
that  our  diving  control  board  is  made  up  of 
divers  themselves,  who  have  effectively  self- 
regulated  our  diving  program  for  the  past  15 
years. 

The  UBCfs  assertion  that  OSHA  has 
changed  its  position  by  requiring  a 
majority  of  the  Diving  Control  Board  to 
be  scientists  is  based  on  a  misreading  of 
the  preamble  to  the  Final  Rule.  The 


UBC)  states  that  hi  the  Final  Rule 
"OSHA  intentionally  avoided 
requirements  focusing  on  the  status  of 
personnel  as  scientists. ...  in  favor  of  an 
approach  that  would  focus  on  the  types 
of  tasks  performed  and  the  objectives  to 
be  obtained."  (Ex.  31:  22.  p  6).  Contrary 
to  the  UBCJ's  assertions.  OSHA  never 
deviated  from  the  requirement  that  the 
Board  have  a  majority  of  scientists.  The 
passages  referred  to  by  the  UBC)  reflect 
OSHA's  rejection  of  dependence  upon 
fixed  credentials  (such  as  the  number  of 
published  papers)  to  determine  who  is  a 
scientist,  not  a  rejection  of  the 
requirement  that  scientific  divers  be 
scientists. 

The  UBCJ's  second  objection,  that 
requiring  a  majority  of  scientists  on  the 
Diving  Control  Board  may  exclude  more 
experienced  persoiis  in  other  disciplines, 
is  also  unpersuasive.  OSHA's 
requirement  does  not.  by  its  terms, 
exclude  participation  of  representatives 
from  other  disciplines.  On  the  contrary. 
OSHA  is  aware  that  individuals  from 
other  disciplines  are  members  of  Diving 
Control  Boards  and  that  such 
individuals  have  not  been  excluded  from 
participating  in  the  functions  of  the 
Diving  Control  Board  (e.g.,  Ex.  5: 11: 143: 
163,  Tr.  174). 

The  Union  also  asserts  that  scientists 
need  not  comprise  a  majority  of  the 
Board  because  it  evaluates  health  and 
safety,  not  science  (Ex.  31:  22  pp.  7-8). 
This  assertion  ignores  the  inseparable 
blending  of  the  scientific  purpose  of  a 
dive  and  the  way  in  which  the  dive  is 
carried  out.  The  "science  aspects"  of  the 
project  directly  impinge  upon  the  safety 
and  health  of  divers  just  as  the 
"construction  aspects"  of  commercial 
dives  do. 

The  UBCJ  also  indicates  that  the 
Secretary's  criteria  are  deficient 
because  they  do  not  include  a  provision 
ensuring  thdt  divers  not  be  forced  to 
dive  against  their  will  (Ex.  31:  22.  pp.  8- 
9).  The  refusal  to  dive  is  an  accepted 
factor  in  scientific  diving  programs  and 
OSHA  concludes  that  there  is  no  reason 
why  the  scientific  diving  community 
would  eliminate  it  even  though  it  is  not 
specified  in  the  criteria.  Representatives 
of  the  scientific  diving  community        ^ 
indicated  the  stability  of  such 
requirements  in  their  comments  to  the 
Agency  (e.g.,  Ex.  5:  111,  153).  One 
representative  (Ex.  5: 142)  remarked: 

Exemption  from  OSHA  does  not  mean  that 
the  community  will  be  without  safety 
standards  for  the  scientific  community  will 
continue  a  long  established  practice  which 
has  resulted  in  a  nearly  perfect  safety  record. 
(Emphasis  added.) 

While  OSHA  considered  the  use  of 
right  to  refuse  in  the  criteria  at  one  time. 


several  commenters  during  the 
rulemaking,  and  in  response  to  the 
guidelines,  indicated  that  such  refusal 
was  not  a  significant  factor  in 
distinguishing  scientific  from 
commercial  diving  (e.g..  Ex.  31: 12;  13). 
For  example,  one  commenter  (Ex.  29) 
stated  that: 

...  no  legitimate  employer  forces  or  reguires 
a  diver  to  compromise  safety  in  any  way  or 
would  threaten  to  discharge  a  diver  who  opts 
not  to  dive  on  a  particular  occasion.  It  is 
plainly  offensive  to  the  union  member ...  to 
suggest  that  those  men  are  so  weak  that  they 
would  accept  "l>ends"  or  be  pressured  to 
work  under  unsafe  conditions — it  is  also 
illegal  for  an  employer  to  act  in  this  fashion. 

Another  conunenter,  the  UBCJ  (Ex.  28.  p. 
10).  stated: 

.  .  .  the  institutional  proponents  of  the  broad 
exemption  also  sought  to  distinguish 
scientific  from  commercial  diving  on  the 
basis  that  scientific  divers  have  the  right  to 
refuse  unsafe  work  without  fear  of 
discrimination.  This  purported  distinction  is  a 
false  one,  and  is  unjustified  on  the  record.  As 
indicated  in  the  hearings,  many  of  our  Union 
contracts  covering  commercial  operations 
contain  such  a  provision.  Moreover,  the 
Supreme  Court's  decision  in  Whir/pool,  as 
well  as  NU^  and  court  decisions  under  the 
NLRA,  recognize  employees'  qualified  right  to 
refuse  hazardous  work.  And  under  Section 
11(c)  of  the  Act.  OSHA  protects  workers  from 
discrimination  for  asserting  their  rights 
regarding  health  and  safety. 

Indeed,  in  its  comments  on  the 
guidelines  published  on  July  18, 1984,  the 
UBCJ  itself  conceded  that  the  right  to 
refuse  to  dive  does  not  categorically 
distinguish  scientific  diving  from 
commercial  diving  (Ex.  31:  22.  p.  8-0). 

Thus  OSHA  did  not  adopt  the  right  to 
refuse  as  a  necessary  program  element, 
since  it  is  inherent  in  scientific  diving 
programs  and  there  was  widespread 
agreement  that  it  was  unnecessary  to 
specifically  include  it  in  the  guidelines. 

2.  Restricted  Purpose  * 

The  second  guideline  concerns  the 
restricted  purpose  of  the  project  and 
states  that  the  purpose  of  the  project 
using  scientific  diving  is  the 
advancement  of  science:  therefore, 
information  and  data  resulting  from  the 
project  are  non-proprietary. 

In  part,  the  definition  of  scientific 
diving  is  "diving  performed  solely  as  a 
necessary  part  of  a  scientific,  research, 
or  educational  activity"  (47  PR  53365; 
§  1910.402).  The  National  Oceanic  and 
Atmospheric  Administration  Diving 
Manual  has  noted  that  "marine  research 
using  diving  as  a  tool  has  been 
important  in  understanding  the  ocean, 
its  organisms,  and  its  dynamic 
processes."  Such  diving  includes  the 
study  of  fish  behavior,  ecological 


surveys  and  benthic  surveys  (Ihe 
aggregate  of  organisms  living  on  or  at 
the  bottom  of  a  body  of  water). 

Scientific  diving  is  an  adjunct  used  in 
the  advancement  of  underwater  science, 
as  was  indicated  in  the  proceedings 
(e.g.,  Ex.  4:  2,  Ex.  5: 19;  24: 153,  Tr.  49, 
601,  602.  Ex.  31:  7;  9;  16).  For  example, 
representatives  from  the  scientific 
diving  community  noted  that  "Our 
objective  is  to  promote  the  advancement 
of  science  and  the  use  of  underwater 
methods"  (Tr.  177),  that  "Research  and 
the  furtherance  of  scientific  knowledge 
are  their  (the  divers)  primary  goals"  (Ex. 
31: 16),  that  results  are  "shared 
worldwide"  (Ex.  31:  7),  and  further  that 
coverage  of  the  scientific  diving 
community  by  Subpart  T,  Commercial 
Diving  Operations,  might  cause 
"irreparable  damage  to  the  underwater 
scientific  effort  of  the  United  States" 
(Ex.  5: 153). 

Because  the  exemplary  safety  record 
which  led  OSHA  to  promulgate  the 
narrow  exemption  to  Subpart  T  was 
created  by  diving  with  the  restricted 
purpose  of  advancing  science,  OSHA 
has  limited  the  scope  of  the  exemption 
to  diving  intended  to  advance  science. 
OSHA  believes  that  the  advancement  of 
science  cannot  occur  unless  such  studies 
are  made  available  to  contribute  to  and 
enhance  scientific  knowledge. 
Therefore.  OSHA's  intent  In 
promulgating  the  amendment  was  to 
restrict  the  exemption  to  scientific 
research  dives  that  result  in  non- 
proprietary information,  data, 
knowledge,  or  other  work  product. 

The  UBCJ  indicated  that  OSHAs 
guideline  concerning  tbe  non-proprietary 
nature  of  the  results  of  scientific  diving 
may  need  further  darincatioii, 
apparently  because  thn  limitation  to 
non-proprietary  results  may  be 
perceived  as  applying  only  to  scientific 
not  research  or  educational,  activities 
(Ex.  31:  22.  p  10).  If  sudi  clarification  is 
indeed  needed,  it  is  hereby  supplied. 
The  requirement  that  information  be 
non-proprietary  applies  to  scientific, 
research,  and  educational  activities 
engaged  in  by  scientific  divers. 

The  UBCI  also  indicated  that  further 
clarification  is  needed  to  indicate 
whether  projects  that  do  not  result  in 
published  work  are  proprietary  or  non- 
proprietary (Ex.  31:  22,  p  9).  OSHA 
regards  the  distinction  as  a  clear  one: 
Material  available  to  the  public  fm 
review  is  non-proprietary,  whether  or 
not  it  is  publisheii  material  not 
available  for  review  is  proprietary. 

The  UBC]  also  took  exception  to  the 
use  of  environmental  impact  studies  as 
an  example  of  scientific  diving. 
However.  OSHA  believes  that  there  are 
circumstances  when  it  may  be 


necessary  to  fierform  scientific  diving  as 
a  part  of  an  environmental  impact  study. 
In  certain  instances,  only  underwater 
scientists  may  be  able  to  evaluate 
potential  impacts  on  ecological  systems. 
If  the  results  of  such  scientific 
evaluation  are  made  available  to  the 
public,  and  if  the  numerous  other 
criteria  for  exemption  are  met,  the 
scientists  conducting  that  activity  would 
be  relieved  from  compliance  with 
Subpart  T. 

3.  Tasks  Performed 

The  third  guideline  concerns  the  tasks 
performed  and  states  that  the  tasks  of  a 
scientific  diver  must  be  those  of  an 
observer  and  data  gatherer. 
Construction  and  trouble-shooting  tasks 
traditionally  associated  with 
commercial  diving  are  not  included 
within  scientific  diving. 

The  scientific  diving  definition  in  the 
standard  further  states  that  such  diving 
must  be  done  by  employees  whose  sole 
purpose  for  diving  is  to  perform 
scientific  research  tasks.  Also  contained 
in  the  definition  is  a  hst  of  those  tasks 
that  are  traditionally  considered 
commercial,  with  emphasis  on 
construction  and  the  use  of  construction 
tools.  As  OSHA  discussed  in  the  final 
Rule  (47  FR  53357),  a  commercial  diver  is 
typically  an  underwater  construction 
worker,  builder  and  trouble  shooter;  a 
scientific  diver  is  an  observer  of  natural 
phenomena  or  responses  of  natural 
systems,  and  a  gather  of  data  for 
scientific  analysis.  The  tasks  performed 
by  the  scientific  diver  are  usually  light 
and  short  in  duration:  if  any  handtools 
are  used,  they  are  simple  ones.  One 
commenter  (Ex.  5: 122)  noted: 

The  common  tools  of  the  scientific  diver 
include  a  small  hammer  (for  chipping  off  a 
coral  sample),  collecting  jars,  special  hand- 
held measuring  de\'ice8,  plastic  core  tubes,  a 
hand  net.  a  suction  fish  collector,  a  camera,  a 
slate/pencil,  and  so  on.  With  very  few 
isolated  exceptions  does  a  scientific  diver 
encounter  a  situation  which  involves  working 
with  heavy  eqaipment  underwater,  using 
power  tools,  handling  explosives,  or  using 
welding  or  burning  equipment  In  order  to  be 
involved  in  such  heavy  work  using 
specialized  equipment  (common  in 
commercial  diving]  the  diver  would  have  to 
receive  "approved"  training  and  the 
procedure  and  personnel  involved  would 
have  to  be  "approved"  by  the  diving  safety 
control  tioaid.  In  my  opinion,  as  a  diving 
safety  coordinator.  /  would  specify 
contracting  such  tasks  to  qualified 
commercial  divers.  (Empthasis  added.)  I  feel 
that  most  university  diving  safety 
coordinators  and  diving  safety  control  boards 
would  do  likewise. 

Another  commenter  (Ex.  31: 14] 
remarked: 


This  institution  would  not  consider  having 
scientific  divers  perform  commercial  work 
because  they  are  not  trained  for  it,  insured 
for  it,  and  the  University  should  not  compete 
with  the  private  sector  by  using  students  or 
staff  for  such  activities.  In  point  of  fact  any 
commercial  type  diving  required  by  this 
institution  is  put  out  for  bid  by  the  State  of 
Texas  and  it  is  accomplished  by  commercial 
diving  contractors. 

As  indicated  in  the  previous  notice  (49 
FR  29105),  an  example  of  task 
distinction  might  involve  a  scientific 
study  of  kelp.  The  construction  of  the 
kelp  bed  used  in  the  project  is  not 
scientific  diving  since  construction 
activities  are  commercial  diving  tasks. 
The  consequent  studies  made  of  the  kelp 
would  be  scientific  diving  tasks. 

OSHA  will  carefully  evaluate  the 
tasks  of  those  entities  claiming  to  be 
performing  scientific  diving  to  assure 
that  commercial  diving  type  tasks  are 
not  being  performed. 

OSHA  believes  that  task  distinctions 
do  exist  between  commercial  di\ing  and 
scientific  diving  and  OSHA  does  not 
acknowledge,  as  the  UBC)  asserts,  that 
a  considerable  range  of  commercial 
tasks  is  typical  of  scientific  tasks. 

In  its  comment  (Ex.  31:  22),  the  UBCJ 
lists  a  series  of  examples  of  diving  tasks 
(such  as  the  lowering  of  Sea  Lab)  that 
the  scientific  diving  community 
allegedly  believed  to  be  scientific  diving 
tasks.  OSHA  would  like  to  note  that  the 
main  purpose  of  the  rulemaking  was  to 
discuss  such  issues  as  what  constitutes 
scientific  diving  tasks.  Based  on  a 
thorough  discussion  of  these  issues, 
OSHA  determined  that  the  lowering  of  a 
large  object  (such  as  Sea  Lab),  even 
though  a  part  of  a  scientific  project,  was 
not  scientific  diving.  The  special  skills  of 
an  underwater  scientist,  including 
observation  and  data  collection  skills, 
were  obviously  not  contributions  to  the 
placement  of  a  large  object  underwater. 
In  fact.  OSHA  was  convinced  that  this 
type  of  task  is  a  typical  commercial 
task,  requiring  the  skills  of  commercial 
divers  in  accomplishing  the  placement 
of  such  an  object. 

OSHA  avoided  the  possibility  of  the 
exemption  applying  to  scientific  divers 
who  undertake  such  tasks  while 
participating  in  a  scientific  research 
project  by  focusing  the  definition  on  the 
sole  purpose  of  the  dive  (scientific 
research  tasks),  eliminating  dives  with 
mixed  purposes,  and  further  indicating 
typical  examples  of  what  OSHA 
considered  to  be  commercial  tasks.  The 
scientific  diving  community  has 
supported  this  limited  definition 
(Amicus  Brief.  UBC/ v.  OSHA,  No.  82- 
2509  P.C  Cir.)). 
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4.  Special  Qualifications 

The  fourth  guidehne  concerns  special 
qualifications  and  states  that  scientific 
divers,  based  on  the  nature  of  their 
activities,  must  use  scientific  expertise 
in  studying  the  underwater  environment 
and.  therefore,  must  be  scientists  or 
scientists  in  training. 

As  noted  above,  a  scientific  diver  is 
an  observer  and  data  gatherer  involved 
in  studying  the  underwater  environment, 
its  organisms  and  its  dynamic  processes 
in  order  to  promote  underwater  scienr  e. 
OSHA  believes,  based  on  the  nature  of 
these  activities,  that  these  divers  must 
be  able  to  use  scientific  expertise  in 
studying  and  analyzing  the  underwater 
environment.  Consequently.  OSHA  will 
require  these  divers  to  be  scientists  or 
scientists  in  training.  Ihis  guideline  is 
amply  supported  by  descriptions  in  the 
rulemaking  record  and  court 
proceedings  of  the  personnel  who 
participate  in  scientific  dives  (e.g..  Ex.  4: 
2,  Ex.  5:  34:  72;  153,  Exs.  20,  21.  25,  Ex.  31: 
3:  4:  7: 15;  19). 

For  example,  a  project  to  map 
segments  of  the  ocean  floor  might  hire 
commercial  divers  to  undertake  certain 
mapping  tasks.  These  commercial  divers 
are  neither  scientists  nor  scientists  in 
training  as  prescribed  by  this  guideline 
and,  therefore,  would  not  be  eligible  for 
exemption.  If,  however,  scientific 
expertise  were  needed  to  effectively 
accomplish  tasks  associated  with  the 
mapping  (e.g.,  specialized  geological 
knowledge),  and  a  geologist  trained  as  a 
diver  were  hired  to  perform  the  special 
geological  tasks  associated  with  the 
mapping,  then  such  diving  tasks  would 
meet  this  particular  criterion.  As  stated 
previously,  however,  all  program  criteria 
and  guidelines  must  be  met  in  order  for 
this  diving  scenario  to  qualify  for  the 
exemption. 

The  UBCJ  asserts  that  OSHA  has 
changed  its  position  by  specifying  that 
only  scientists  or  scientists  in  training 
do  scientific  diving  within  the  meaning 
of  the  exemption.  The  Union  further 
asserts  that  OSHA  rejected  personnel 
status  requirements  in  promulgating  the 
Final  Rule  (Ex.  31:  22,  p  16).  As 
explained  above,  this  assertion 
misstates  OSHA's  actions.  In 
promulgating  the  exemption,  OSHA 
rejected  credentialism  to  determine  who 
is  a  scientist;  the  Agency  did  not  reject 
the  limitation  that  exempted  individuals 
must  be  scientists.  Such  a  limitation 
reflects  the  scientinc  diving 
community's  underwater  activities.  In 
addition,  it  prevents  obvious  commercial 
diving  from  being  construed  as  scientific 
diving. 

OSHA,  therefore,  has  not  changed  its 
position  in  requiring  scientific  divers  to 


be  scientists;  the  nature  of  their  tasks 
makes  this  a  natural  extension  to  the 
definition,  and,  as  indicated,  is  amply 
supported  by  the  record. 

Appendix  B 

OSHA  believes  that  the  final 
guidelines  discussed  in  this  notice 
should  be  readily  accessible  to 
interested  persons.  OSH.A  h.ss  therefore 
determined  that  the  guidelines  should  be 
included  as  an  appendix  to  the  standard 
for  commercial  diving  operations. 
Therefore.  OSHA  is  adding  a  new 
appendix.  Appendix  B,  to  29  CFR  Part 
1910,  Subpart  T,  Commercial  Diving 
Operations. 

Regulatory  Assessment 

For  the  reasons  stated  in  the  preamble 
to  the  Final  Rule  exempting  scientific 
diving  from  the  commercial  diving 
standard  (47  FR  53364),  OSHA 
concludes  that  this  action  does  not 
require  a  regulatory  impact  analysis 
pursuant  to  E.0. 12291  (46  FR  13193)  or  a 
regulatory  flexibility  analysis  pursuant 
to  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.). 

List  of  Subjects  in  29  CFR  Part  1910 

Occupational  safety  and  health. 
Safety. 

Authority 

This  document  was  prepared  under 
the  direction  of  Robert  A.  Rowland, 
Assistant  Secretary  for  Occupational 
Safety  and  Health,  U.S.  Department  of 
Labor.  200  Constitution  Avenue,  NW, 
Washington.  D.C.  20210. 

PART  1910— (AMENDED] 

Accordingly,  pursuant  to  sections  6(b) 
and  8(g)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (84  Stat.  1593. 1599; 
29  U.S.C.  655,  657).  section  41  of  the 
Longshoremen's  and  Harbor  Workers' 
Compensation  Act  (44  Stat.  1444  as 
amended:  33  U.S.C.  941).  and  Secretary 
of  Labors  Order  No.  9-83  (48  FR  35736). 
Part  1910  of  Title  29  of  the  Code  of 
Federal  Regulations,  is  amended  by 
adding  a  new  Appendix  B  at  the  end  of 
Subpart  T,  to  read  as  follows: 

Appendix  B — Guidelines  for  Scientific  Diving 

This  appendix  contains  guidelines  that  will 
be  used  in  conjunction  with 
{  1910.401(a)(2)(iv)  to  determine  those 
scientinc  diving  programs  which  are  exempt 
from  the  requirements  for  commercial  diving. 
The  guidelines  are  as  follows: 

1.  The  Diving  Control  Board  consists  of  a 
majority  of  active  scientific  divers  and  hat 
autonomous  and  absolute  authority  over  the 
scientific  diving  program's  operations. 

2.  The  purpose  of  the  project  using 
scientific  diving  is  the  advancement  of 


science:  therefore,  information  and  data 
resulting  from  the  project  are  non-proprietary. 

3.  The  tasks  of  a  scientific  diver  are  those 
of  an  observer  and  data  gatherer. 
Construction  and  trouble-shooting  tasks 
traditionally  associated  with  commercial 
diving  are  not  included  within  scientific 
diving. 

4.  Scientific  divers,  based  on  the  nature  of 
their  activities,  must  use  scientific  expertise 
in  studying  the  underwater  environment  and, 
therefore,  are  scientists  or  scientists  in 
training. 

Signed  at  Washington,  D.C.  this  20th  day  of 
December  1984. 
Robert  A.  Rowland. 
Assistant  Secretary  of  Labor. 
[PR  Doc.  85-2  Filed  1-8-85;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

(PP  4F3098/R725:  PH-FRL  274»-«] 

Tolerances  and  Exemptions  From 
Tolerances  for  Pesticido  Chemicals  In 
or  on  Raw  Agricultural  Commodities; 
Acephate 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  revises  the 
established  tolerance  for  residues  of  the 
insecticide  acephate  and  its 
cholinesterase-inhibiting  metabolite  in 
or  on  bell  peppers  to  include  all  types  of 
peppers.  This  regulation  was  requested 
by  the  Chevron  Chemical  Co. 
EFFECnve  date:  Effective  on  January  9, 
1985. 

ADDRESS:  Written  objections  may  be 
submitted  to  the  Hearing  Clerk  (A-110). 
Environmental  Protection  Agency,  Rm. 
3708,  401  M  St.,  SW.,  Washington,  D.C. 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  William  Miller,  Product 
Manager  (PM)  16,  Registration 
Division  (TS-767C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
D.C.  20460. 
Office  location  and  telephone  number: 
Rm.  211,  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202,  (703- 
557-2600). 
SUPPI^MENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the  Federal 
Register  of  December  5, 1984  (49  FR 
47550),  which  announced  that  the 
Chevron  Chemical  Co.,  940  Hensley  St., 
Richmond.  CA  94804.  had  submitted  a 
pesticide  petition  (4F3098)  to  EPA 
proposing  that  40  CFR  180.108  be 
amended  by  changing  the  established 
tolerance  for  the  combined  residues  of 


the  insecticide  acephate  and  its 
cholinesterase-inhibiting  metabolite 
methamidophos  in  or  on  the  raw 
agricultural  commodity  bell  peppers  to 
include  all  types  of  peppers. 

There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  data  submitted  in  the  petition  and 
other  relevant  material  hav»  been 
evaluated.  The  data  considered  in 
support  of  the  regulation  include  a  2- 
year  dog  feeding  study  with  a  no- 
observed-effect  level  (NOEL)  of  30J) 
ppm  (0.75  mg/kg/day)  based  on  the 
inhibition  of  plasma.  RBC.  and  brain 
cholinesterase  activity  and  a  NOEL  of 
lOao  ppm  (2.5  mg/kg/day)  for  svstemic 
toxicity:  a  28-month  rat  feeding/ 
oncogenic  study  with  a  NOEL  of  5.0  ppm 
(0.2S  mg/kg/day)  based  on  the  inhibition 
of  cholinesterase  activity  in  plasma, 
RBC  and  brain  (no  oncogenic  effects 
observed  under  the  conditions  of  the 
study);  a  rabbit  teratogenic  study  with  a 
NOEL  of  10.0  mg/kg  (no  teratogenic 
effects  were  observed  at  dosage  levels 
up  to  and  including  IQJO  mg/kg.  which 
was  the  highest  level  tested);  a  rat 
teratogenic  study  with  a  NOEL  of  2004) 
mg/kg  (no  teratogenic  effects  were 
observed  at  dosage  levds  up  to  and 
including  200.0  mg/day,  which  was  the 
highest  level  tested);  a  rat  metabolism 
study:  and  a  supplemental  acute 
delayed  neurotoxicity  study  in  hens 
with  no  effects  observed  (no  leg 
paralysis)  at  the  375.0  mg/kg  level 
(highest  level  tested). 

llie  overall  results  of  in  vitro 
mutagenicity  studies  indicate  that 
acephate  can  induce  gene  mutations, 
DNA  repair,  and  sister  chromatid 
exchanges.  However,  in  vivo  studies 
indicate  that  these  effects,  and 
structural  chromosome  aberrations,  are 
not  produced  at  a  detectable  level  in  an 
intact  mammalian  system. 

Desirable  data  that  are  currently 
lacking  include  (1)  a  mouse  oncogenicity 
study,  (2)  a  rat  reproduction  study,  and 
(3)  a  delayed  neurotoxicity  study.  (The 
mouse  oncogenic  study  has  been 
submitted  and  is  currently  under 
evaluation  by  the  Agency.) 

The  following  preliminary  findings 
from  the  submitted  mouse  oncogenicity 
study  are  noted.  The  significance  of 
these  findings,  if  any,  is  now  nnder 
review  by  the  Agency.  Female  CDl  mice 
fed  1.000  ppm  of  technical  acephate 
(highest  level  tested)  had  a  hi^er 
incidence  of  hepatocellular  carcinomas 
(HC),  15.8  percent,  and  hyperplastic 
nodules  (HN),  19.7  percent,  than  did 
controls  (1.3  percent  and  2.7  percent 
respectively).  All  the  HC  and  most  of  the 
HN  (14.5  percent)  were  observed  at  the 
terminal  sacrifice.  The  incidence  of  HC 
in  the  historical  controls  (female)  ranged 


from  0  to  6  percent.  The  incidence  of 
hepatocellular  adenomas  was  very  low 
in  this  study. 

The  available  toxicity  data  are 
adequate  to  support  the  tolerance 
because  the  use  will  not  result  in  an 
increase  in  the  theoretical  maximum 
residue  contribution  (TMRC)  to  the 
human  diet.  As  stated  in  the  Federal 
Register  of  May  11, 1979  (44  FR  27932), 
the  Agency  will  generally  consider  as 
insignificant  an  increase  in  the  I^IRC  of 
1.0  percent  or  less. 

Based  on  the  28-month  rat  feeding/ 
oncogenic  study  with  a  NOEL  of  5.0  ppm 
(0.25  mg/kg/day)  and  using  a  safety 
factor  of  10,  the  acceptable  daily  intake 
(AOI)  for  humans  is  0.025  mg/kg  of  body 
weight  per  day  and  the  maximum 
permissible  intake  (MP!)  is  1.500  mg/day 
for  a  60-kg  himian. 

Because  the  Agency's  data  on  food 
factors  do  not  distinguish  between  bell 
peppers  and  other  varieties  of  peppers, 
there  is  no  increase  in  the  TMRC  in  the 
human  diet  from  the  regulation.  Thus, 
the  total  percent  of  the  ADI  utihzed  by 
the  existing  tolerances  and  this 
regulation  remains  imchanged  at  55.06 
percent  No  feed  items  are  involved; 
therefore,  it  is  expected  that  no 
secondary  residues  in  meat  milk, 
poultry,  and  eggs  will  result  from  the 
pesticide's  use  on  pepper*. 

The  metabolism  of  the  insecticide  is 
adequately  understood,  and  an 
adequate  analytical  method.  ga» 
chromatography  with  a  thermionic 
detector,  is  available  for  enforcement 
purposes.  There  are  no  regulatory 
actions  pending  against  continued 
registration  of  the  insecticide,  and  no 
other  considerations  are  involved  in 
establishing  the  tolerance. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  tolerance  is 
sought.  Based  on  the  above 
considerations,  it  is  concluded  that  the 
establishment  of  the  tolerance  will 
protect  the  public  health,  and  it  is 
established  as  set  forth  below. 

Any  person  adversely  affectedly  this 
regulation  may,  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk,  at  the  address  given 
above.  Such  objections  should  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing  and  the  grounds  for  the 
obfections.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 


requirements  of  section  3  of  Execntive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

(Sec.  408(e).  68  StaL  514  (21  VS.C  346(a)(e))) 
List  of  Subjects  in  40  CFR  Part  110 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  December  24. 1984. 

Steven  Schatzow,  ' 

Director,  Office  of  Pesticide  Prognunt. 

PART  180— [AMENDED] 

Therefore.  40  CFR  180.108  is  amended 
by  revising  the  entry  for  peppers,  to  read 
as  follows: 

§  180.108    Acephate;  tolerances  for 
residues. 


Commodilie*  par 


Peppera  (of  which  no  more  than  1  ppm  it  O.  S- 
dimethy4  ptK)»p<Kin<»it»do<Wo«l»). 


4.0 


[FR  Doc  SS-246  Filed  1-6-85:  8:45  am] 
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40  CFR  Part  180 
(00000/R730;  PH-FRL  2753-5] 

Tolerances  and  Exemptions  From 
Tolerances  for  Pesticide  Chemicals  in 
or  on  Raw  Agricultural  Commodities; 
1<<4-Chloroph«noxy>-3,3-Dimethyl-1- 
(1H-1,2,4-Triazol-1-yl)-2-Butanone; 
Correction 

aocnCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  correction. 

summary:  This  document  corrects  a 
tolerance  for  the  combined  residues  of 
the  fungicide  l-(4-chlorophenoxy)-3.3- 
dimethyl-l-(l//-lA4-triazol-l-yl)-2- 
butanone  and  its  metabolites  in  or  on 
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chick  pea  seed  (dry).  The  tolerance  is 

corrected  hvm  1.0  part  per  million  (ppm) 

to  0.1  ppm. 

EFFCCnvi  DATE:  EH'ective  on  January  9. 

1985. 

FOR  FURTHCR  INFORMATION  CONTACT: 

John  A.  Richards,  Chief.  Federal  Register 
Staff  (TS-788),  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington,  D.C.  20460. 
Q^ce  location  and  telephone  number 
Rm.  607.  East  Tower.  401  M  St..  SW.. 
Washington.  D.C.  (202-382-3415). 
SUmXMCNTARY  INFORMATKNt:  In  FR 
Doc.  83-2968,  appearing  in  the  Federal 
Register  of  February  9, 1983  (48  FR  5919). 
EPA  added  new  i  180.410  1(4- 
Ch!orophenoxy)-3,3-dimethyl-l-(lH- 
U,4-triazol-l-yl)-2-butanone;  tolerances 
for  residues  (40  CFR  180.410).  Chick  pea. 
seed  (dry)  was  listed  with  a  tolerance  of 
0.1  ppm.  based  on  pesticide  petition 
1E2459.  which  published  in  the  Federal 
Register  of  April  22. 1981  (46  FR  22983). 
In  FR  Doc.  84-7431.  appearing  in  the 
Federal  Register  of  March  21, 1984  (49 
FR  10547),  EPA  revised  §  180.410.  The 
listing  for  chick  pea.  seed  (dry)  was 
inadvertently  changed  from  0.1  ppm  to 
1.0  ppm.  The  correction  below  rectifies 
this  error. 

(Sec.  408(d)(2).  68  Stat.  512  (21  U.S  C 
346a(cl)(2))) 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  December  31, 1984. 
Steven  Schatzow. 

Director,  Office  of  Pesticide  Programs. 

Siaa410    (Corrected) 

Therefore.  9  180.410  1(4- 
Chlorophenoxy)-3.3-dimethyl-l(lH-1.2,4- 
triazol-l-yl)-2-butanone:  tolerances  for 
residues  is  corrected  in  the  entry  in  the 
table  for  Chick  pea.  seed  (dry)  by 
changing  the  entry  in  the  parts-per- 
million  column  from  1.0  to  0.1. 

(FR  Doc.  85-585  Filed  1-8-85:  8:45  amj 
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40  CFR  Part  180 

(PP  7F1M3/R649;  PH  FRL  2753-*) 

Tolerances  and  Exemptions  From 
Tolerances  for  Pesticide  Chemicals  In 
or  on  Raw  Agricultural  Commodities; 
Mettiidattilon 

aokncy:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


:  This  rule  increases 
established  tolerances  for  residues  of 


the  insecticide  methidathion  in  or  on 
alfalfa  and  alfalfa  hay,  clover  and  clover 
hay.  and  grass  and  grass  hay.  It  also 
establishes  tolerances  for  the  combined 
residues  of  methidathion,  its  oxygen 
analog  and  its  sulfoxide  and  sulfone 
metabolites  in  milk:  eggs;  and  fat.  meat, 
and  meat  byproducts  of  cattle,  goats, 
hogs,  horses,  poultry,  and  sheep.  This 
regulation  was  requested  pursuant  to  a 
petition  submitted  by  Ciba-Geigy  Corp. 
EFFECTIVE  DATE:  Effective  on  January  9, 
1985. 

ADDRESS:  Written  objections,  identified 
by  the  document  control  number  [PP 
7F1983/R6491.  may  be  submitted  to  the: 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency.  Rm.  3708,  410  M  St.. 
SW..  Washington.  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Jay  Ellenberger.  Product 
Manager  (PM)  12,  Registration  Division 
(TS-767C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401  M 
St..  SW..  Washington.  DC.  20460. 
Office  location  and  telephone  number 

Rm.  202.  CM  #2. 1921  Jefferson  Davis 

Highway,  Arlington.  VA  22202.  (703- 

557-2386). 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the  Federal 
Register  of  August  23, 1977  (42  FR 
42372).  which  announced  that  Ciba- 
Geigy  Corp.,  P.O.  Box  18300, 
Greensboro.  NC  27419,  had  submitted 
pesticide  petition  7F1983  to  EPA 
proposing  to  amend  40  CFR  180.298  by 
increasing  the  established  tolerances  for 
residues  of  the  insecticide  methidathion, 
(0.0  dimethyl  phosphorodithioate,  S- 
ester  with  4-(mercaptomethyl-2- 
methoxy-1,  3.4-thiadiazolin-5-one)  in  or 
on  alfalfa  and  alfalfa  hay  from  6.0  parts 
per  million  (ppm)  to  12.0  ppm.  Cida- 
Geigy  Corp.  subsequently  amended  the 
petition  by  proposing  to  increase  the 
established  tolerances  for  residues  of 
the  parent  compound  in  or  on  clover  and 
clover  hay  and  grass  and  grass  hay  from 
6.0  ppm  to  12.0  ppm  and  to  establish  a 
tolerance  for  the  combine  residues  of 
methidathion.  its  oxygen  analog  (S-((5- 
methoxy-2-oxo-l,3,4-thiadiazol-3(2//)- 
yljmethyl)  O.O-dimethyl 
phosphorothioate).  the  sulfoxide 
metabolite  (2-methoxy-4- 
(methylsulfinylmethyl)-1.3.4- 
thiadiazolin-5-one).  and  the  sulfone 
metabohte  (2-methoxy-4- 
(methylsulfonylmethyl)-1.3.4- 
thiadiazolin-5-one)  in  milk  at  0.03  ppm: 
eggs  at  0.05  ppm:  and  in  fat,  meat,  and 
meat  byproducts  of  cattle,  goats,  hogs, 
horses,  poultry,  and  sheep  at  0.05  ppm. 

There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

On  January  13, 1983.  the  Agency 
issued  the  document  "Guidance  for  the 


Reregistration  of  Pesticide  Products 
Containing  Methidathion"  in  which  the 
Agency  set  forth  its  comprehensive 
position  on  the  conditions  and 
requirements  for  registration  of  all 
existing  and  future  products  containing 
this  pesticide.  This  included,  after  a  full 
assessment  of  data  available  to  the 
Agency,  a  tolerance  assessment.  The 
Agency  determined  that  tolerances  for 
residues  of  methidathion  and  its 
metabolites  were  needed  for  milk,  meat, 
poultry  and  eggs  as  a  result  of  the 
existing  uses  of  methidathion  on  crops 
used  as  animal  feed. 

The  Agency  decided,  as  stated  in  that 
document  that  residues  of  methidathion 
and  its  metabolites  in  milk,  meat, 
poultry  and  eggs  are  not  expected  to 
exceed  the  above  levels  for  which  Ciba- 
Geigy  Corp.  has  now  petitioned.  Further, 
the  Agency  concluded  that  it  will  move 
forward  to  establish  these  tolerances. 

The  scientific  data  submitted  in  the 
petition  and  other  relevant  material 
have  been  evaluated.  The  toxicological 
data  considered  in  support  of  the 
tolerances  included  a  2-year  dog  feeding 
study  with  a  cholinesterase  inhibition 
and  systemic  no-observed-effect  level 
(NOEL)  of  0.4  milligram  (mg]/kilogram 
(kg)  and  0.1  mg/kg.  respectively;  a  2- 
year  rat  feeding  study  with  a 
cholinesterase  inhibition  (CHE)  NOEL  of 
0.4  mg/kg;  a  rat  teratology  study  with  a 
NOEL  of  5.0  mg/kg  of  body  weight  (bw) 
per  day;  and  an  acute  delayed 
neurotoxicity  study  in  hens  which  was 
negative  for  neurotoxic  effects  at  up  to 
350  mg/kg  (highest  dose  administered). 
Studies  on  mutagenicity  showed 
negative  potential.  Based  on  the  2-year 
dog  feeding  study  with  a  0.1  mg/kg 
NOEL  for  liver  effects  and  using  a  lOO- 
fold  safety  factor,  the  acceptable  daily 
intake  (ADI)  for  humans  is  0.001  mg/kg/ 
day. 

In  addition  to  these  toxicology  data 
there  exists  an  oncogenicity  study  in 
mice  which  was  conducted  by  Industrial 
Bio-Test  Laboratories.  This  study 
indicated  statistically  significant 
increases  in  the  frequency  of 
hepatocellular  carcinomas  and 
hepatocellular  adenomas  in  male  mice 
at  the  high  dose  level  (100  ppm). 
However,  upon  auditing  by  the  Health 
Protection  Branch.  Health  Canada,  the 
study  was  determined  to  be  invalid 
because  of  unacceptable  methodologies, 
including  partial  degradation  of 
methidathion  in  the  diets,  low  survival 
of  animals,  and  deficiencies  in  animal 
husbandry.  This  situation  was 
recognized  and  discussed  in  the  above 
mentioned  Agency  document  for 
reregistration,  in  which  the  Agency 
issued  the  requirement  for  two 
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replacement  oncogenicity  studies,  in 
addition  to  other  chronic  and  subchronic 
studies,  all  to  be  submitted  to  the 
Agency  by  January  1987.  The  Agency 
has  been  notified  that  these  studies  are 
in  progress  and  will  be  submitted  within 
the  time  limit. 

Prior  to  the  tolerance  reassessment 
performed  for  the  above  reregistration 
document,  the  ADI  was  originally  set 
using  a  NOEL  for  cholinesterase  of  4 
ppm  (0.1  mg/kg)  from  the  2-year  dog 
study.  A  ten-fold  safety  factor  was  used, 
and  the  ADI  percentage  was  calculated 
to  be  20.31  percent. 

From  the  tolerance  reassessment  and 
reevaluation  of  the  ADI  based  on  the  2- 
year  dog  study,  the  Agency  now 
concludes  that  the  cholinesterase  NOEL 
is  16  ppm.  A  systemic  NOEL  for  liver 
effects  of  4  ppm  has  been  substantiated 
and  therefore  the  safety  factor  is 
changed  to  100-foid.  The  recalculated 
ADI  is  0.001  mg/kg,  with  a  maximum 
permissible  intake  [MPI]  of  0.06  mg/kg/ 
day  for  a  60-kg  individual. 

To  assess  these  values  against  the 
theoretical  maximum  residue 
contribution  (TMRC).  the  Agency  used 
the  traditional,  old  tolerance  assessment 
system  and  the  newly  developed 
system.  The  old  system  is  based  on  1965 
USDA  household  surveys  for  food 
consumption,  in  which  consumption  for 
each  raw  agricultural  commodity  is 
expressed  as  a  percent  of  the  total  diet, 
on  an  "average"  person  of  60-kg  of  bw 
with  an  assumed  daily  diet  of  1.5  kg, 
also,  and  it  is  estimated  for  the  U.S. 
population  only  and  for  the  "farm  gate" 
commodity  only  at  the  tolerance  level. 

The  new  system  significantly  differs 
from  the  former  procedures  (Tolerance 
Assessment  System),  1984  Overview 
and  Background  Document).  In  this 
analysis,  consumption  is  based  directly 
on  grams  of  food  consumed  per  kilogram 
of  body  weight  and  each  surveyed 
individual's  own  body  weight  is  used, 
consumption  is  also  estimated  for  the 
U.S.  population  and  22  subgroups 
(geographic,  season  of  the  year,  age,  sex, 
ethnic  and  others)  and  utilizes 
consideration  of  residues  in  commodity 
components  (i.e.,  citrus  peel  versus 
pulp). 

The  old  method  results  in  a  calculated 
TMRC  for  established  tolerances  of 
0.1219  mg/day  for  a  60-kg  person  with  a 
1.5-kg  diet  (or  0.0020  mg/day  of  bw). 
This  results  in  a  theoretical  occupied 
ADI  of  203  percent.  However,  these 
calculations  are  based  on  the  false 
assumption  that  people  consume  whole 
citrus  fruits,  including  the  peel  of 
oranges,  grapefruit,  and  lemons  which 
have  tolerances  of  2.0  ppm  for 
methidathion.  Peel,  of  which  only  a  very 
small  amount  is  consumed  by  humans. 


has  1.8  ppm  of  the  tolerance  residues 
and  the  juice  and  pulp,  which  are 
significant  contributors  to  the  diet,  have 
the  remaining  0.2  ppm.  These  factors 
have  a  major  influence  on  the  TMRC 
and  occupied  ADI.  To  achieve  more 
realistic  calculations  of  the  TMRC  and 
occupied  ADI,  the  residue  contribution 
from  citrus  peel  is  fractioned  out.  When 
this  is  done  the  TMRC  value  is  reduced 
to  0.0319  mg/day  (or  0.0005  mg/kg  of 
bw)  which  is  53  percent  of  the  ADL  The 
addition  of  the  residues  from  the  meat, 
milk,  poultry  and  egg  tolerances  will 
increase  the  TMRC  to  0.0573  mg/day  (or 
0.0009  mg/kg  of  bw)  which  is  95  percent 
of  the  ADI. 

Under  the  new  Tolerance  Assessment 
System,  the  TRMC  value  for  existing 
tolerances  is  0.0051  mg/kg  of  bw  and  the 
TMRC  occupied  is  510  percent  for  the 
U.S.  population.  However  when  the 
citrus  peel  residues  are  fractioned  out  of 
the  calculations  the  TRMC  and  occupied 
ADI  are  reduced  to  0.0008  mg/kg  of  bw 
and  80  percent,  respectively.  The 
addition  of  the  meat,  milk,  poultry  and 
egg  tolerances  increase  these  values  to 
0.0013  mg/kg  of  bw  and  128  percent, 
respectively.  Because  of  differences  in 
diets,  the  values  for  certain  population 
subgroups  are  more  or  less  than  those 
for  the  average  U.S.  population;  for 
example,  infants  and  children  have 
higher  values  (up  to  413  percent  of  the 
ADI)  and  adults  have  lower  values  (as 
low  as  85  percent  of  the  ADI). 

The  increase  in  the  alfalfa,  clover,  and 
grass  tolerances  and  the  establishment 
of  new  tolerances  for  meat,  milk,  poultry 
and  eggs  result  in  the  ADI  being 
exceeded  under  the  new  tolerance 
assessment  system;  however,  the 
Agency  believes  this  theoretically 
highest  estimate  of  dietary  exposure  for 
the  citrus  and  other  crops  on  which 
methidathion  is  used  may  be 
exaggerated  and  could  be  adjusted  to 
more  realistic  levels.  For  example,  only 
about  10  percent  of  the  citrus  crop  is 
treated  with  methidathion  and  oUier 
crops  have  less  than  their  full  acreage 
treated.  Further  adjustments  would  only 
be  an  exercise  in  further  refinement  and 
likely  reduction  to  the  realistic  TMRC 
and  the  occupied  ADI.  While  the  residue 
contribution  from  meat,  milk,  poultry 
and  eggs  is  a  significant  portion  of  the 
TMRC,  unlike  the  increase  in  tolerances 
for  alfalfa,  clover,  and  grass,  the  Agency 
has  determined  that  it  is  necessary  to 
establish  these  tolerances  to  adequately 
reflect  the  current  residue  contributions 
from  methidathion's  current  registered 
uses  and  to  meet  the  requirements  of 
sectin  408  of  the  Food,  Drug,  and 
Costmetic  Act.  These  increased  and 
new  tolerances  will  not  have  a  real 


incremental  impact  on  the  current 
dietary  contribution  of  residues. 

Also.-in  establishing  these  tolerances 
the  Agency  is  concerned  about  the 
oncogenicity  potential  of  methidathion 
in  light  of  the  single  mouse  study 
declared  imvalid.  Further,  in  addition  to 
the  two  oncogenicity  studies  in  two 
species,  other  lacking  chronic  toxicology 
studies  include  a  teratology  study 
(perferably  in  the  albino  rabbit)  and  a 
two-generation  reproduction  study. 
Requirements  for  these  and  certain 
acute  and  subchronic  toxicology  studies 
were  presented  and  discussed  in  the 
Agency's  guidance  document  for  the 
continued  registration  of  methidation 
products.  These  studies  are  required  to 
be  submitted  to  the  Agency  by  January 
13. 1987.  Ciba-Geigy  Corp.  has  written  to 
the  Agency  stating  their  intention  of 
fulfilling  these  requirements.  Further,  the 
Agency  concluded  in  that  document  that 
during  this  interim  period  these 
tolerances  will  be  established  for  a 
person  not  to  exceed  5  years  so  that  the 
required  oncogenicity  studies  and  entire 
data  base  may  be  reevaluated  and  a 
determination  made  whether  or  not  to 
continue  these  tolerances.  Also,  during 
this  interim  period  the  Agency  has 
decided  not  to  approve  new  food  uses 
for  methidation  unless  the  incremental 
residue  contribution  is  insignificant. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  tolerances  are 
sought.  There  are  no  regulatory  actions 
pending  against  the  continued 
registration  of  methidathion.  The 
metabolism  of  methidathion  is 
adequately  understood,  and  an 
adequate  analytical  method,  gas 
chromatography,  is  available  for 
enforcement  purposes. 

Based  on  the  information  cited  above, 
the  Agency  has  determined  that  the 
establishment  for  residues  of  the 
pesticide  in  or  on  the  commodities  will 
protect  the  public  health.  Therefore,  the 
tolerances  are  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
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requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat  1164.  5  U.S.C.  610-612).  the 
Administrator  has  detennined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

(Sec.  406(d)(2).  68  Slat.  512  (21  U.S.C. 
346a(d)(2))) 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  December  31. 19M. 
Steven  Schatiow, 
Director,  Office  of  Pesticide  Programs. 

PART  180-{AMENDED1 

Therefore.  40  CFR  180.298  is  amended 
by  designating  the  existing  text  as 
paragraph  (a)  and  revising  the  entries 
for  alfalfa  and  alfalfa  hay,  clover  and 
clover  hay.  and  grass  and  grass  hay  and 
by  adding  paragraph  (b),  to  read  as 
follows: 

9180.298    MettMatMon;  tolerancee  for 


(a)  *  *  * 


Cto««r 

QoMr.  hay.. 


GfMS _ 

G<aM.»«y.. 


12 
•2 


12 
12 


12 
12 


(b)  Tolerances  are  established  for 
residues  of  the  insecticide  methidathion, 
its  oxygen  analog  (S-((5-methoxv-2-oxo- 
1.3.4-thiadiazol-3(2//}-yl)methyl]"aO- 
dimethyl  phosphorothioate).  the 
sulfoxide  metabolite  (2-methoxy-4- 
(methyl8ulfinyl-methyl)-l,3,4- 
thiadiazolin-5-one).  and  the  sulfone 
metabolite  (2-methoxy-4- 
(methylsulfonylmethyI)-1.3,4- 
thiadiazoiin-5-one)  in  or  on  the  following 
raw  agricultural  commodities: 


_•  Parts 


Egg. 

Goals.  tM 

Goats,  maau 

Hoai.M  — 


PoiMy.  M 

Poufty.  MMl.. 

S»<aap.  W 

Snaap.  laaal— 
SKaap.  mbyp  .. 


005 
005 
005 
005 
005 
005 
005 
005 
0.05 
005 
005 
005 
O05 
a06 
005 
005 
006 
00.5 
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005 
0.05 


40  CFR  Part  180 

[PP2F2S90/R73S;  PH-FRL  2753-8] 

Tolerances  and  Exeinptk>na  From 
Tolerance*  for  Pesticide  Chemicals  in 
or  on  Raw  Agricultural  Commodities; 
Trtforine 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  establishes 
tolerances  for  residues  of  the  fungicide 
triforine  {N.N-1,4- 
piperazinediylbis(2,2.2,- 
trichloroethylidene)]bis[formamide])  in 
or  on  certain  raw  agricultural 
commodities.  This  regulation  to 
establish  maximum  permissible  levels 
for  residues  of  tr.forine  in  or  on  these 
commodities  was  requested  by  EM 
Industries,  Inc. 

EFFECTIVE  DATE:  Effective  on  January  9, 
1985. 

ADDRESS:  Written  objections,  identified 
by  the  document  control  number  |PP 
2F2590/R735),  may  be  submitted  to  the: 
Hearing  Clerk,  Environmental  Protection 
Agency.  Rm.  M-3708  (A-110).  401  M  St.. 
SW..  Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry  M.  Jacoby,  Product  Manager  (21). 
Registration  Division  (TS-767C).  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency.  Rm.  227.  CM  *2. 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  (703-557-1900). 
SUPPLEMENT ARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the  Federal 
Register  of  December  16, 1981  (46  FR 
61331),  that  EM  Lndustries,  Inc.,  5 
Skylme  Drive.  Hawthorne.  NY  10523. 
had  filed  pesticide  petition  PP2F2590 
proposing  to  amend  40  CFR  180.382  by 
establishing  tolerances  for  residues  of 
the  fungicide  triforine  [N.N-[1,4- 


piperazinediylbis(2.2,2- 
trichloroethylidene)|bis[formamide])  in 
or  on  the  raw  agricultural  commodities 
almonds  at  0.01  part  per  million  (ppm) 
and  almond  hulls  at  0.1  ppm.  This 
petition  was  subsequently  amended  (48 
FR  52974;  November  23, 1983)  by  raising 
the  tolerance  level  for  almond  hulls  to 
0.2  ppm.  The  petition  was  further 
amended  (49  FR  31756:  August  8. 1984) 
by  proposing  tolerances  for  the  fat, 
meat,  meat  byproducts,  and  milk  of 
cattle,  goats,  horses,  and  sheep  at  0.01' 
ppm. 

No  comments  were  received  in 
response  to  these  notices  of  filing. 

The  data  submitted  in  this  petition 
and  other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerances  are  sought.  Since  almond 
hulls  are  not  considered  a  poultry  feed 
item,  there  are  no  reasonable 
expectations  for  residues  to  occur  in 
eggs  or  poultry. 

The  data  submitted  indicate  that  there 
are  no  reasonable  expectation  of  finite 
residues  in  meat,  fat.  or  meat 
byproducts  of  livestock  from  the  feeding 
of  almond  hulls  covered  by  these 
tolerances.  Therefore,  it  is  concluded 
that  the  tolerances  for  the  meat,  fat,  and 
meat  byproducts  of  livestock  are  not 
required. 

The  toxicology  data  considered  in 
support  of  the  tolerances  include: 

1.  A  2-year  dog  feeding  study  with  a 
no-observed-effect  level  (NOEL)  of  2.5 
mg/kg  bodyweight  (bw)/day.  Systemic 
effects  (siderosis  of  Kepffer  cells  and 
bone  marrow)  were  observed  at  the  25.0 
mg/kg  bw/day  dose  level. 

2.  A  2-year  rate  oncogenicity/chronic 
feeding  study  with  a  NOEL  of  31.25  mg/ 
kg  bw/day.  The  systemic  effect  (anemia) 
was  observed  at  the  156.25  mg/kg  bw/ 
day  dose  leveL  The  chemical  was  not 
considered  to  be  oncogenic  at  any  of  the 
doses  tested  (0, 1.25.  6.25.  31.25.  and 
156.23  mg/kg  bw/day)  under  the 
conditions  of  the  study. 

3.  An  18-month  mouse  oncogenicity 
study.  Under  the  conditions  of  the  study, 
the  chemical  was  not  considered  to  be 
oncogenic  at  any  of  the  doses  tested  (0, 
4.3.  21.4,  and  107  mg/kg  bw/day). 

4.  A  rat  teratology  study  that 
indicated  no  teratogenic  effects  up  to 
1,600  mg/kg  bw  (the  highest  dose 
tested).  The  NOEL  for  fetotoxic  effect 
was  at  the  800  mg/kg  bw  under  the 
conditions  of  the  study. 

5.  A  rabbit  teratology  study  that 
indicated  no  teratogenic  effects  up  to 
125  mg/kg  bw  (the  highest  dose  tested). 
The  NOEL  for  fetotoxic  effects  was  5 
mg/kg  bw  under  the  conditions  of  the 
study. 
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G.  A  three-generation  rat  reproduction 
study  indicated  no  reproductive  effects 
up  to  125  mg/kg  bw/day  dose  level 
under  the  conditions  of  the  study. 

7.  Two  rat  metabolism  studies  that 
adequately  identified  the  major 
metabolites.  | 

Based  on  the  2-year  dog  feeding  study, 
the  NOEL  is  2.5  mg/kg  bw/day.  Using  a 
100-fold  safety  factor,  the  acceptable 
daily  intake  (ADI)  is  0/025  mg/kg  bw/ 
day  and  the  maximum  permissible 
intake  (MPl)  is  1.5  mg/day  for  a  60-kg 
person.  The  maximum  theoretical 
residue  contribution  from  currently 
established  and  these  added  tolerances 
is  0.19  mg/day  and  utilizes  12.76  percent 
of  the  ADI. 

The  nature  of  the  residue  in  almonds 
is  adequately  understood.  The  residue  of 
concern  consists  of  triforine  per  se.  An 
adequate  analytical  method,  gas 
chromatography  using  an  electron 
capture  detector,  is  available  for 
enforcement  purposes. 

No  actions  are  currently  pending 
against  the  continued  registration  of 
triforine.  Other  considerations  in  the 
registration  of  triforine  include  the 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  inert 
ingredients,  N-methyipyrolidone  and 
dimethylformamide,  used  in  the 
formulated  product. 

The  tolerances  established  for  almond 
nutmeats  and  hulls  will  protect  the 
public  health  and  are  established  as  set 
forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  30  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk,  at  the  address  given 
above.  Such  objections  should  be 
submitted  in  quintuplicate  and  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing.  A  hearing  will  be  granted  if  the 
objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
regulations  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  9&- 
354.  P4  Stat.  1164,  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

(Sec.  408(d)(2).  68  Stat.  512  (21  U.S.C. 
346a(j)(2)]) 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedures,  Raw  agricultural 
commodities.  Pesticides  and  pests. 

Dated:  December  31, 1984. 
Steven  Schatzow. 

Director,  Office  of  Pesticide  Programs. 

PART  180— [AMENDED] 

Therefore,  40  CFR  180.382  is  amended 
by  adding  and  alphabetically  inserting 
the  following  commodities,  to  read  as 
follows: 

§  180.382    Triforine;  tolerances  for 
residues. 


Commodiites 

Parts 

per 

miUion 

•              ■              ■              • 
Almond  hulls 

• 

0.20 

Almond  (nutmeAts)        

001 

•               •               •               • 

• 

|FR  Doc.  85-584  Filed  1-8-85:  8.45 

BILUNG  CODE  6560-50-M 

am] 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  6581 
[W-88021) 

Withdrawal  for  Public  Housing; 
Wyoming 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

action:  Public  L.and  Order. 

summary:  This  order  withdraws  5.55 
acres  of  land  in  which  the  United  States 
may  hereafter  acquire  interests  from 
settlement,  sale,  location,  or  entry  under 
the  public  land  laws,  but  not  the  mining 
laws,  for  the  purpose  of  protecting  the 
equity  of  the  Department  of  Housing  and 
Urban  Development  in  the  development 
of  public  housing.  The  mineral  estate  of 
the  land  is  owned  by  the  State  of 
Wyoming.  This  withdrawal  shall  remain 
in  effect  for  a  period  of  20  years. 
EFFECTIVE  DATE:  January  9, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Scott  Gilmer.  Wyoming  State  Office. 
307-772-2089. 


SUPPLEMENTARY  INFORMATION:  By  virtue 
of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  90  Stat.  2751:  43  U.S.C.  1714. 
it  is  ordered  as  follows: 

1.  Should  the  United  States  acquire 
any  interest  in  the  title  of  the  landJiy 
operation  of  the  reversionary  clause 
contained  in  the  patent  for  these  lands. 
Patent  No.  49-83-0027.  in  conformance 
with  the  Recreation  and  Public  Purposes 
Act  of  June  14. 1926.  43  U.S.C.  869  et  seq. 
(1982).  subject  to  valid  existing  rights, 
the  following  described  land  is  hereby 
withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  public  land 
laws,  but  not  the  mining  laws,  30  U.S.C. 
Ch.  2  (1982),  and  transferred  to  the 
jurisdiction  of  the  Department  of 
Housing  and  Urban  Development. 

Sixth  Principal  Meridian,  Wyoming 

A  tract  of  land,  being  a  portion  of  Parcel  A. 
Township  50  and  51  North.  Range  82  West, 
6th  P.M.,  Johnson  County.  Wyoming,  being 
further  described  as  follows: 

Commencing  at  an  existing  brass  cap 
which  marks  the  center  of  Section  34, 
Township  51  North,  Range  82  West,  6th  P.M.. 
in  Johnson  County,  Wyoming:  thence  S. 
00°28'00"  E.  a  distance  of  79.03  feet  to  an 
aluminum  capped  rebar  stamped  LS  2335, 
said  aluminum  capped  rebar  being  the  true 
point  of  beginning:  thence  N.  89°58'15"  E.  a 
distance  of  331.71  feet  to  an  aluminum 
capped  rebar  stamped  LS  2335:  thence  S. 
18°59  05"  E.  a  distance  of  181.79  feet  to  an 
aluminum  capped  rebar  stamped  LS  2335: 
thence  S.  79°29'04"  E.  a  distance  of  122.52  feet 
to  an  aluminum  capped  rebar  stamped  LS 
2335:  thence  S.  00°28'00"  E.  a  distance  of 
328.52  feet  to  an  existing  iron  pipe;  thence  S. 
89°01'06"  W.  a  distance  of  209.65  feet  to  an 
existing  iron  pipe:  thence  S.  89°04'17"  W.  a 
distance  of  300.09  feet  to  an  existing  iron 
pipe;  thence  N.  00°28'00"  W.  a  distance  of 
531.06  feet  to  the  point  of  beginning. 

Said  tract  containing  5.55  acres,  more  or 
less. 

2.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f).  the  Secretary 
determines  that  the  withdrawal  shall  be 
extended. 

January  2. 1985. 

Robert  N.  Broadbent. 

Assistant  Secretary  of  the  Interior. 
|FR  Doc.  85-601  Filed  1-8-85;  8:45  amj 
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Fist)  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  TTtreatened  WHdIife 
and  Plants;  Addition  of  tfie  Cochito  to 
ttte  List  of  Endangered  and 
Threatened  wntdMfe 

AQENCV:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  rule. 

summary:  The  Service  adds  the  cochito 
(Gulf  of  California  harbor  porpoise)  to 
the  List  of  Endangered  and  Threatened 
Wildlife.  This  measure,  required  by 
Section  4(a)(2)(A)  of  the  Endangered 
Species  Act,  corresponds  with  a 
determination  of  endangered  status  by 
the  National  Marine  Fisheries  Service, 
which  has  jurisdiction  of  the  cochito 
pursuant  to  the  Act. 
DATES:  The  effective  date  of  this  rule  is 
February  8, 1985. 

ADOfiESSCS:  Questions  regarding  the 
Service's  role  in  this  matter  may  be 
addressed  to  the  Office  of  Endangered 
Species.  U.S.  Fish  and  Wildlife  Service. 
Washington  D.C  20240. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  John  Z.  Spinks.  Jr..  Chief.  Office  of 
Endangered  Species,  at  the  above 
address  (703/235-2771  or  FTS  235-2771). 
SUPPLEMENT ARV  INFORMATION:  Pursuant 
to  the  Endangered  Species  Act  of  1973. 
as  amended,  and  in  accordance  with 
Reorganization  Plan  Number  Four  of 
1970.  responsibility  for  the  cochito.  or 
Gulf  of  California  harbor  porpoise 


[Phocoena  sinus),  as  well  as  most  other 
marine  mammals,  lies  with  the  National 
Marine  Fisheries  Service  (NMFS), 
National  Oceanic  and  Atmospheric 
Administration.  Department  of 
Commerce.  Section  4(a)(2)(A)  of  the  Act 
provides  that  the  NMFS  must  decide 
whether  species  under  its  jurisdiction 
should  be  classified  as  endangered  or 
threatened.  The  Fish  and  Wildlife 
Service  (FTA^S),  however,  is  responsible 
for  the  actual  addition  of  such  species  to 
the  List  of  Endangered  and  Threatened 
Wildlife  in  50  CFR  17.11(h).  In  the 
Federal  Register  of  April  25. 1984  (49  FR 
17781-17783).  the  NMFS  proposed 
determination  of  endangered  status  for 
the  cochito  and  requested  comments 
from  the  public  by  June  25. 1984.  In  the 
Fefieral  Register  of  June  19. 1984  (49  FR 
25017),  the  comment  period  was 
extended  until  July  25. 1984. 

In  this  issue  of  the  Federal  Register, 
the  NMFS  is  publishing  its  final 
detemination  of  endangered  status  for 
the  cochito  (see  document  in  Final  Rules 
section  under  the  Department  of 
Commerce.  National  Oceanic  and 
Atmospheric  Administration). 
Accordingly,  the  FWS  hereby 
concurrently  adds  the  cochito.  as  an 
endangered  species,  to  the  List  of 
Endangered  and  Threatened  Wildlife. 
Because  this  FWS  action  is 
nondiscretionary.  and  in  view  of  the 
public  comment  period  allowed  by  the 
NMFS  on  its  proposed  determination, 
the  FWS  finds  that  good  cause  exists  to 
omit  the  notice  and  public  comment 
procedures  of  5  U.S.C.  S53(b)  as 


unnecessary  and  impractical  with 
respect  to  this  ministerial  rule.  The  FWS 
also  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  Section 
4(a)  of  the  Act.  A  notice  outlining  the 
reasons  for  this  determination  was 
published  in  the  Federal  Register  of 
October  25, 1983  (48  FR  49244). 

List  of  subjects  in  50  CFR  Part  17 

Endangered  and  threatended  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Regulation  Promulgation 

PART  17— {AMENDED] 

Accordingly,  Part  17,  Subchapter  B  of 
Chapter  L  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  17 
reads  as  follows: 

Autliority:  Pub.  L  9a-20S.  87  Stat.  884:  Pub. 
L.  94-359.  90  Stat.  911:  Pub.  L  95-«32.  92  Stat 
3751;  Pub.  L  96-159.  93  Stat.  1225;  Pub.  L  97- 
304.  96  Stat  1411  (16  U.S.C.  1531  et  aeq.]. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order,  to  the  List  of  Endangered  and 
Threatended  Wildlife  under 
"MAMMALS:" 


517.11 
wHdIife. 


EfKtonQcrvd  end  thi  9At9rMd 


(h)*  • 


SpaoOT 


CofTwnon  ntfnt 


Scientific  nama 


Slalu* 


CiWcal       Sotcml 


gwader 


MAMMALS 


CoclMo  (==Gt«  ol  CaMom*  hartxx  por-    Phocoeim  anus.. 
pose). 


Maoco  (Quit  of  CaMoma) Entre......  E 


168    NA 


NA 


Dated:  December  12. 1984. 
G.  Ray  Anwtt 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

(FR  Doc.  85-603  Filed  1-8-85:  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  222 

(Doclcet  No.  41034-4134) 

Endangered  Fish  or  Wildlife;  Cochito 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NCAA,  Commerce. 
action:  Final  rule. 


SUMMARY:  The  NMFS  has  determined 
that  the  cochito  (Phocoena  sinus)  should 
be  listed  as  an  endangered  species 
pursuant  to  the  Endangered  Species  Act 
of  1973  (ESA)  based  principally  on  the 
presumed  low  number  of  animals,  the 
known  mortality  associated  with 
incidental  takings  in  fisheries  for  over  40 
years,  and  the  continuation  of  similar 
fisheries.  Since  this  species  does  not 
occur  within  the  jurisdiction  of  the 
United  States,  no  critical  habitat  is  being 
designated.  Concurrent  with  this  rule, 
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the  Fish  and  Wildlife  Service. 
Department  of  the  Interior,  is  amending 
the  U.S.  List  of  Endangered  and 
Threatened  Wildlife  by  adding  the 
cochito  as  an  endangered  species.  The 
intended  e^ect  of  listing  the  cochito  is  to 
provide  it  with  the  protection  afforded 
endangered  species  under  the  ESA. 
EFFECTIVE  DATE:  The  effective  date  of 
this  rule  is  February  8, 1965. 
AOORESS:  The  complete  file  for  this  rule 
is  available  for  review  in  the  Office  of 
Protected  Species  and  Habitat 
Conservation,  National  Marine  Fisheries 
Ser\'ice.  3300  Whitehaven  Sb«et  NW., 
Washington.  D.C.  20235. 
FOR  FURTHER  INFORMATION  CONTACT. 
Patricia  Montanio,  Protected  Species 
Division,  Office  of  Protected  Species 
and  Habitat  Conservation  (202-634- 
7529). 
SUPPLEMENTARV  INFORMATION: 

Background 

On  September  5, 1978.  the  NMFS 
received  a  petition  from  the  Defenders 
of  Wildlife  to  list  the  cochito  (Phocoena 
sinus)  as  a  threatened  species  under  the 
ESA  (18  U.S.C.  1531)  for  the  following 
reasons: 

1.  The  cochito  comprises  a  single, 
restricted  population. 

2.  P.  sinus  is  vulnerable  to  gillnet 
fishing  operations. 

3.  The  paucity  of  biological  data  and 
the  failure  to  sight  P.  sinus  on  extended 
cruises  is  evidence  of  the  increasing 
rarity  of  the  species. 

4.  The  lUCN-SSC  Whale  Specialist 
Group  recommended  that  P.  sinus  be 
listed  as  vulnerable  in  the  lUCN  Red 
Data  Book. 

The  Assistant  Administrator  for 
Fisheries,  NMFS.  determined  that  the 
petition  presented  substantial 
information  indicating  that  the 
petitioned  action  may  be  warranted  and 
commenced  a  review  of  the  status  of  the 
cochito  to  determine  whether  or  not  it 
should  be  Hsted  under  the  ESA  (June  3. 
1983: 48  FR  24903).  On  April  25. 1984.  the 
NMFS  published  its  proposed 
determination  that  the  cochito  should  be 
listed  as  endangered  (49  FR  17781}  and 
requested  comments  and  information  by 
June  25. 1984.  The  comment  period  was 
extended  until  July  25, 1964  (49  FR 
25017).  After  a  thorough  review  of  all 
information  available,  ths  NMFS  has 
determined  that  the  cochito  should  be 
classified  as  endangered  under  the 
terms  of  the  ESA.  The  list  of  endangered 
species  under  the  jurisdiction  of  the 
NMFS,  Department  of  Commerce,  is 
contained  in  50  CFR  222.23(a).  and  is 
amended  to  reflect  this  Hnal 
determination.  The  Fish  and  Wildlife 
Service,  Department  of  the  Interior, 


maintains  the  U.S.  List  of  Endangered 
and  Threatened  Wildlife  (50  CFR  Part 
17)  of  all  species  determined  by  the 
NMFS  or  the  FWS  to  be  endangered  or 
threatened.  Concurrent  with  this  rule, 
the  FWS  is  amending  the  List  by  adding 
the  cochito  as  an  endangered  species 
(see  document  in  the  Final  Rules  section 
of  this  issue  under  Department  of  the 
Interior,  Fish  and  Wildlife  Service). 

Summary  of  Comments  and 
Recommendations 

The  N'MFS  solicited  comments  and 
information  concerning  the  cochito  in  its 
notice  of  status  review  (June  3, 1983;  48 
FR  24903)  and  proposed  rule  (April  25. 
1984;  49  FR  1181). 

The  following  individuals  and 
organizations  provided  information 
and/or  comments:  Defenders  of 
Wildlife;  Dr.  Robert  Brownell.  Jr.,  U.S. 
Fish  and  Wildlife  Service;  Smithsonian 
Institution;  Marine  Mammal 
Commission;  Whale  Protection  Fund. 
Center  for  Environmental  Education; 
Whale  Center.  Friends  of  Animals; 
American  Cetacean  Society; 
Conservation  Monitoring  Centre.  lUCN; 
and  Monitor.  The  Direccion  General  de 
Flora  y  Fauna  Silvestres,  Government  of 
Mexico  also  provided  information 
regarding  the  cochito. 

In  general,  reviewers  believed  that  the 
apparent  small  population  size  and 
limited  range  of  the  cochito  make  it 
extremely  vulnerable,  and 
recommended  that  it  be  listed  as  either 
endangered  or  threatened  under  the 
ESA.  The  following  potential  threats  to 
the  species  were  cited: 

•  Incidental  capture  in  gillnet 
fisheries  and  shrimp  trawling. 

•  Reduction  of  the  available  nutrients 
in  the  Gulf  of  California  and  possible 
declines  in  fish  prey  abundance  as  a 
result  of  the  damming  of  the  Colorado 
River  which  has  reduced  the  water  flow 
into  the  Gulf  of  California. 

•  Reduction  of  the  cochito's  available 
food  supply  horn  overfishing. 

•  Increased  harassment  from  the 
tourboat  industry. 

•  Impacts  to  the  species'  habitat  from 
pesticide  runo^. 

Status  Review 

The  cochito  [Phocoena  sinus),  also 
luiown  as  the  Gulf  of  California  harbor 
porpoise  or  the  vaquita,  was  described 
by  Norris  and  McFarland  in  1958.  The 
size  of  the  population  is  not  known,  but 
is  believed  to  be  extremely  small.  The 
range  of  this  species  is  thought  to  be 
confmed  to  the  northern  portion  of  the 
Gulf  of  California,  Mexico,  and  is  the 
smallest  known  range  of  any  marine 
mammal.  Only  26  conHrmed  records  of 
this  species  exist  Since  1978,  there  have 


been  only  Rve  sightings  at  sea,  the  most 
recent  being  in  1980. 

Little  is  known  about  the  behavior 
and  food  habits  and  nothing  is  known 
about  the  genetics  or  physiology  of  the 
cochito.  Knowledge  of  food  habits  is 
based  on  the  examination  of  one 
specimen  that  contained  parts  of 
bronze-striped  grunts  [Ortht^ristis 
reddingf)  and  Gulf  croakers  [Bairdiella 
icistius).  Both  these  fish  are  abundant 
throughout  the  upper  Gulf  of  California. 

Summary  of  Factors  Affecting  the 
Species 

An  endangered  species  is  any  species 
that  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range;  and.  a  threatened  species  is 
any  species  that  is  likely  to  become  an 
endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range.  Section 
4(a)(1)  of  the  ESA  and  implementing 
regulations  (50  CFR  Part  424)  establish 
procedures  and  criteria  for  listing, 
delisting  or  reclassifying  species.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  based 
on  the  best  scientific  and  commercial 
data  available  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1) 
of  the  ESA.  These  factors  and  their 
apphcability  to  P.  sinus  are  described 
below: 

1.  The  Present  or  Threatened  • 
Destruction,  Modification  or 
Curtailment  of  Its  Habitat  or  Range 

Damming  of  the  Colorado  River  has 
reduced  the  flow  of  water  into  the  upper 
Gulf  of  California.  Increased  pesticide 
runoff  into  the  Gulf  may  also  affect  the 
cochito's  habitat.  However,  it  is  not 
known  how  these  factors  have  affected 
the  species. 

2.  Overutilization  for  Commerciat, 
Recreational,  Scientific  or  Educational 
Purposes 

There  is  no  evidence  that  the  cochito 
has  ever  been  utilized  for  commercial  or 
recreational  purposes  of  taken  for 
scientific  or  educational  purposes.  All 
scientific  specimens  were  obtained  itom 
animals  found  dead. 

3.  Disease  of  Predation 

There  is  no  information  indicating  that 
disease  or  predation  constitutes  a  threat 
to  the  continued  welfare  of  this  species. 

4.  Inadequacy  of  Existing  Regulatory 
Mechanisms 

P.  sinus  is  listed  on  Appendix  I  to  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES)  which  prohibits  trade  for 
commercial  purposes  of  this  species. 
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Although  Mexico  is  not  a  party  to  the 
Convention,  these  prohibitions  would 
apply  to  trade  with  a  signatory  party  to 
the  Convention. 

The  cochito  is  also  protected  under 
the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (MMPA.  16  U.S.C. 
1361)  which  prohibits  the  import  of 
marine  mammals  into  the  U.S.  except  for 
scientific  research  or  public  display. 
Section  108  of  the  MMPA  establishes  an 
international  program  which  directs  the 
Secretary  of  Commerce,  through  the 
Secretary  of  State,  to  initiate  the 
development  of  bilateral  or  multilateral 
agreem.ents  with  other  nations  for  the 
protection  and  conservation  of  marine 
mammals.  Under  the  authority  of  this 
section,  the  NMFS  has  informally 
cooperated  with  the  Government  of 
Mexico  in  marine  mammal  scientific 
research  programs  that  can  be  continued 
or  expanded. 

The  Whaling  Convention  Act  of  1949 
(WCA,  16  U.S.C.  916)  implements  the 
International  Convention  for  the 
Regulation  of  Whaling  and  authorizes 
U.S.  participation  in  all  activities  of  the 
International  Whaling  Commission 
(IWC).  The  participation  of  U.S. 
scientists  in  the  standing  Subcommittee 
on  Small  Cetaceans  of  the  IWC's 
Scientific  Committee  allows  a 
continuous  access  to  the  status  reports 
developed  for  all  species  of  cetaceans 
and  opportunity  to  contribute  to  small 
cetacean  research  programs  as  they 
develop. 

5.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

The  cochito  was  frequently  taken 
incidentally  to  the  gillnet  fishery  for 
totoaba  [Cynoscion  macdonaldi).  This 
fishery  operated  from  the  late  1940's 
through  1975  in  the  northern  Gulf  of 
California,  Mexico,  coinciding  with  the 
known  range  of  the  cochito.  There  is  no 
information  on  the  total  or  annual 
incidental  catch  of  cochito  associated 
with  the  fishery,  but  estimates  have 
been  made  placing  incidental  catch  at 
tens  to  hundreds  of  animals  per  year. 
The  Government  of  Mexico  has  placed  a 
continuing  ban  on  the  totoaba  gillnet 
fishery  since  1975.  A  gillnet  fishery  for 
sharks  still  operates  in  the  Gulf  of 
California  as  does  a  shrimp  fishery,  both 
with  unknown  fishing  effort  and 
incidental  take  of  smaller  cetacean 
species.  All  legal  measures  regarding 
these  fisheries  are  under  the  jurisdiction 
of  the  Government  of  Mexico.  The 


apparent  rarity  of  the  cochito  and  the 
fact  that  this  species  historically  has 
been  taken  incidentally  by  gillnet 
fisheries  suggest  that  the  use  of  this  type 
of  fishing  gear  anywhere  within  the 
range  of  P.  sinus  constitutes  a  threat  to 
the  continued  existence  of  the  species. 

Discussion 

Although  there  is  little  information 
available  concerning  the  abundance, 
biology,  and  ecology  of  P.  sinus,  the 
biological  information  available 
indicates  that  the  species  is  in  danger  of 
extinction.  This  determination  is  based 
upon  the  presumed  small  population 
size,  limited  range,  and  the  mortality  of 
P.  sinus  associated  with  the  totoaba  and 
other  fisheries  for  over  40  years.  This 
threat  continues  since  some  of  these 
fisheries  continue  in  the  Gulf  of 
California.  The  reduction  of  the 
population  size  from  past  fishing 
activities  combined  with  continued 
fishing  with  an  unknown  incidental 
mortality  throughout  the  species'  range 
warrant  the  listing  of  P.  sinus  as 
endangered  under  the  ESA. 

Critical  Habitat 

Section  4(a)(3)  of  the  ESA  requires 
that  the  maximum  extent  prudent  and 
determinable  the  Secretary  should 
designate  critical  habitat  at  the  time  the 
species  is  determined  to  be  endangered 
or  threatened.  However,  the  critical 
habitat  provisions  do  not  apply  to  areas 
outside  the  jurisdiction  of  the  United 
States.  This  policy  is  reflected  in  the 
regulations  implementing  section  4  of 
the  ESA  (49  FR  38900;  October  1, 1984). 
Because  the  entire  known  range  of  the 
cochito  is  located  within  Mexican 
territory,  no  critical,  habitat  has  been 
designated. 

Classification 

As  noted  in  the  Conference  Report  on 
the  1982  Amendments  to  the  ESA 
economic  consideration  have  no 
relevance  to  determinations  regarding 
the  status  of  species.  Therefore,  the 
NMFS  has  determined  that  the  economic 
analysis  requirements  of  Executive 
Order  12291.  the  Regulatory  Flexibility 
Act,  and  the  Paperwork  Reduction  Act 
are  not  applicable  to  the  listing  process. 

NOAA  has  categorically  excluded  all 
ESA  listing  actions  from  the 
environmental  assessment  and 
environmental  impact  statement 
requirements  of  the  National 
Environmental  Policy  Act  (NOAA 
Directives  Manual  02-10,  )uly  23, 1984; 


49  FR  29644)  because  these  actions  do 
not  normally  have  the  potential  to 
significantly  affect  the  human 
environment.  Thus,  no  NEPA  document 
has  been  prepared  for  the  listing  of  the 
cochito  as  an  endangered  species. 
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William  G.  Gofdon, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 


UMI 


PART  222— ENDANGERED  FISH  OR 
WILDUFE  I 

For  the  reasons  set  out  in  the 
preamble.  Part  222  of  Title  50  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  to  Supart  C  of 
Part  222  is  revised  to  read  as  follows: 

Autiioiity:  16  U.S.C  1531-1543. 

S222J3    (AmwKtod] 

2.  Section  222.23(a]  of  Subpart  C.  is 
amended  by  adding  the  phrase  "Cochito 
[Phocoena  sinus]"  immediately  after  the 
phrase  "Sperm  whale  [Physeter 
catodoa);"  in  the  second  sentence. 

(PR  Doc  8S-aOZ  Filed  1-8-85;  8:45  am) 
■HUM  coot  M1*-t>-ll 
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making  prior  to     the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 

Customs  Servic* 

19  CFR  Part  4 

Passengers  on  Foreign  Vessels  Taken 
on  Board  and  Landed  in  the  U.S. 

AGENCY:  Customs  Service,  Treasury. 
action:  Proposed  rule. 

SUMaUMY:  Customs  is  considering 
amending  its  regulations  relating  to  the 
transportation  of  passengers  by  a 
foreign  vessel  between  ports  or  places  in 
the  U.S.  either  directly  or  by  way  of  a 
foreign  port.  The  proposed  amendment 
provides  that,  with  certain  exceptions, 
suchitransportation  is  prohibited  when 
passengers  are  actualy  embarked  at  one 
port  or  place  in  the  U.S.  and 
disembar)(ed  at  another  port  or  place  in 
the  U.S.  This  proposal  would  more 
accurately  reflect  the  scope  and  intent 
of  the  coastwise  trade  passenger  statute 
which  contains  no  provision  for 
exceptions  based  upon  the  number  of 
hours  a  vessel  is  in  port,  such  as  is 
provided  in  the  current  regulation.  The 
prohibition  would  not  apply  when 
passengers  are  so  transported  between 
such  ports  or  places  on  a  voyage 
touching  foreign  ports  other  than  nearby 
foreign  ports.  The  proposed  amendment 
would  simplify  the  administration  of  the 
statute  for  Customs,  be  of  benefit  to  the 
economy  of  certain  of  the  American 
coastwise  ports  affected,  and  in  no  way 
erode  liie  statutory  protection  given  to 
American  vessels  engaged  solely  in 
domestic  trade. 

DATE:  Comments  must  be  received  on  or 
before  March  11, 1985. 
AOOMCSS:  Comments  (preferably  in 
triplicate)  should  be  addressed  to  the 
Commissioner  of  Customs.  Attention: 
Regulations  Control  Branch,  U.S. 
Customs  Service,  1301  Constitution 
Avenue.  NW.,  Room  2426,  Washington. 
D.C.  20229. 

rOM  FURTMCR  INFORMATION  CONTACT 
Edward  B.  Gable,  Jr.,  Director,  Carriers. 
Drawback  and  Bonds  Division.  U.S. 


Customs  Service.  1301  Constitution 
Avenue.  NW.,  Washington.  D.C.  20229 
(202-566-5732). 
SUPPLEMENTARY  INFORMATION:  . 

Background 

Title  46,  United  States  Code,  section 
269  provides  that  no  foreign  vessel  shall 
transport  passengers  between  ports  or 
places  in  the  U.S.,  either  directly  or  by 
way  of  a  foreign  port,  under  a  penalty  of 
$200  for  each  passenger  so  transported 
and  landed. 

Section  4.80a,  Customs  Regulations 
(19  CFR  4.80a),  provides  that  a  foreign 
vessel  which  takes  a  passenger  on 
board  at  a  port  in  the  U.S.,  its  territories, 
or  possessions  embraced  within  the 
coastwise  laws  ("coastwise  port")  %vill 
be  deemed  to  have  landed  that 
passenger  in  violation  of  the  coastwise 
laws  (46  U.S.C.  289):  (1)  If  the  passenger 
goes  ashore,  even  temporarily,  at 
another  coastwise  port  on  a  voyage  to 
one  or  more  coastwise  ports  but 
touching  at  a  "nearby  foreign  port  or 
ports"  (as  defmed  in  S  4.80a(c],  Customs 
Regulations  (19  CFR  4.80a(c)),  but  at  no 
other  foreign  port,  and  (2]  if  during  the 
course  of  the  voyage  the  vessel  remains 
in  the  coastwise  port  (not  including  the 
port  of  embarkation)  for  more  than  24- 
hours,  without  regard  to  whether  the 
passenger  ultimately  severs  his 
connection  with  the  vessel  at  the  port  at 
which  he  embarked.  The  24-hour  rule  of 
S  4.80a(2)  does  not  apply  to  a  trip  on 
which  the  vessel  would  at  some  time 
touch  at  a  foreign  port  other  than  a 
"nearby  foreign  port."  for  example,  a 
port  in  Europe  or  in  South  America. 

The  essence  of  the  24-hour  rule  was 
originally  stated  in  T.D.  55147(19)  of 
June  3, 1960  (95  Treasury  Decisions  297), 
because  it  was  believed  at  that  time  that 
it  was  necessary  to  implement  a 
workable  administrative  rule  of 
interpretation  by  which  to  effectively 
and  efficiently  ascertain  violations  of 
the  coastwise  passenger  statute,  46 
use.  289. 

Customs  has  been  advised  that 
certain  American  coastwise  ports,  such 
as  those  in  Alaska,  Florida,  and  Puerto 
Rico,  are  placed  in  a  disadvantageous 
position  in  their  competition  with 
nearby  foreign  ports  for  tourist  business 
due  to  present  %  4.80a(a](2)  and  that  the 
net  result  is  to  hurt  the  economy  of  these 
American  ports  by  depriving  them  of 
revenue.  It  has  been  recommended  that 
the  24-hour  limit  be  extended  to  permit 


foreign-flag  vessels  from  U.S.  ports  to  be 
able  to  land  passengers  at  other  U.S. 
ports  for  longer  periods. 

The  references  in  9  4.80a  to  a  24-hour 
rule  and  nearby  foreign  ports  are  the 
result  of  attempts  by  Customs  to  apply 
an  Attorney  General's  opinion  dated 
February  26. 1910  (28  O.A.G.  204).  In  that 
case,  a  foreign-vessel  transported  615 
passengers  between  New  York  and  San 
Francisco.  However,  the  Attorney 
General  stated  that  since  the  passengers 
were  so  transported  on  a  cruise  around 
the  world,  the  primary  object  of  the 
passengers  was  to  visit  various  parts  of 
the  world  on  a  pleasure  tour  and  then 
return  home  via  California,  not  to  be 
transported  in  domestic  commerce,  and 
therefore  the  transportation  was  not  in 
violation  of  46  U.S.C.  289. 

The  1910  Attorney  General's  opinion 
was  extended  to  voyages  touching  at 
foreign  ports  other  than  nearby  foreign 
ports,  as  defined  in  $  4.80a(c).  Customs 
Regulations,  by  T.D.  68-285  (33  FR  16558. 
November  14. 1968).  On  the  other  hand, 
voyages  solely  to  one  or  more  coastwise 
ports  have  always  been  considered 
predominately  coastwise  in  their  nature 
and  object  and  therefore  passengers  on 
such  a  voyage  temporarily  going  ashore 
at  a  coastwise  port  have  been  deemed 
to  have  been  disembarked  in  violation 
of  the  statute.  An  example  of  such  a 
voyage  would  be  one  including  only 
coastwise  ports  in  California  and 
Hawaii. 

The  terms  "embark"  and  "disembark" 
are  trade  words  of  art  which  normally 
mean  going  on  board  a  vessel  for  the 
duration  of  a  specific  voyage  and 
leaving  a  vessel  at  the  conclusion  of  a 
specific  voyage.  In  this  normal  context 
the  words  do  not  contemplate  temporary 
shore  leave  for  any  specified  number  of 
hours  during  a  voyage.  It  is  believed  that 
the  use  of  the  terms  in  the  proposal  will 
follow  the  intent  of  Congress  and  clarify 
the  scope  of  the  regulation.  That  the 
statutory  language  "so  transported  and 
landed  '  means  the  final  and  permanent 
disembarking  is  further  shown  by  4 
Attorney  General  Opinions  as  follows: 

1.  28  O.A.G.  204,  February  26, 1910. 
citing  a  statement  by  the  Chairman  of 
the  interested  House  committee  at  the 
time  that  the  legislation  relates  to  "the 
conveyance  of  passengers  between 
ports  of  the  United  States"; 

2.  29  O.A.G.  318,  February  12, 1912, 
stating  that  the  words  of  the  statute 
"imply  a  transportation  beginning  at  one 


Federal  Register  /  Vol.  50.  No.  6  /  Wednesday.  January  9.  1985  /  Proposed  Rules 1061 


port  or  place  in  the  United  States  and 
ending  at  another  port  therein"; 

3.  30  O.A.G.  44,  February  1. 1913. 
covering  the  application  of  the  statute  to 
passengers  joining  a  vessel  in  a  port  of 
the  U.S.  and  "disembarking  a*  the  port 
of  New  York"  and  referring  to  the 
passengers'  "ultimate  destination.  New 
York,  and  landed  there";  and 

4.  36  O.A.G.  352.  August  13. 1930. 
covering  the  apphcation  of  the  statute  to 
passengers  on  a  vessel  which  "would 
transport  them  from  San  Francisco  to 
Honolulu"  even  though  the  passengers 
"later  embarked"  on  another  vessel  for 
a  foreign  country. 

To  assist  Customs  in  gauging  the 
degree  of  interest  in  adjusting  the  24- 
hour  rule,  an  advance  notice  was 
published  in  the  Federal  Register  on 
April  25. 1984  (49  PR  17769).  inviting 
public  comment.  After  consideration  of 
the  comments  received  in  response  to 
the  notice,  which  are  discussed  in  this 
document,  it  was  determined  to  propose 
the  amendment  to  §  4.80a,  Customs 
Regulations,  set  forth  below. 

Discussion  of  Comments! 

As  a  result  of  the  advance  notice,  193 
responses  were  received  from  national, 
state,  and  local  government  ofRcials; 
chambers  of  commerce;  port  authorities; 
unions;  trade  associations;  vessel 
operators;  individuals;  and  various 
miscellaneous  sources.  Those 
responding  demonstrated  overwhelming 
support  for  the  proposal,  with  only  10 
negative  comments. 

Of  those  opposing  the  proposal,  8 
state  that  the  present  24-hour  rule,  and/ 
or  the  proposed  liberalization  of  that 
time  limit,  are  contrary  to  the  intent  of 
the  Congress  in  enacting  the  coastvWse 
passenger  statute. 

As  stated  in  the  advance  notice,  the 
essence  of  the  24-hour  rule  was 
originally  stated  in  T.D.  55147  (19),  June 
3, 1960  (95  Treasury  Decision  297). 
Customs  is  satisfied,  after  administering 
the  24-hour  rule  for  a  quarter  of  a 
century,  that  it  is  not  contrary  to  the 
intent  of  the  statute,  which  is  to  reserve 
for  American-flag  vessels  the 
transportation  of  passengers  from  one 
U.S.  port  to  another  U.S.  port.  Further, 
the  proposal  will  not  change  the  present 
prohibition  on  the  transportation  of 
passengers  on  foreign  vessels  solely  on 
voyages  between  coastwise  ports.  At 
present,  passengers  embarking  on  a 
foreign  vessel  touching  nearby  foreign 
ports  who  go  ashore  temporarily  at  a 
subsequent  U.S.  port  where  the  vessel 
remains  for  more  than  24  hours  are 
considered  transported  in  violation  of 
the  coastwise  laws.  In  addition  to 
causing  administrative  problems  for 
Customs,  the  24-hour  rule  hurts  the 


economy  of  the  subsequent  U.S.  port 
since  the  net  result  is  that  passengers 
temporarily  going  ashore  will  spend  24 
hours  or  less  in  the  U.S.  port  and  much 
more  time  in  the  nearby  foreign  ports 
visited  by  the  vessel,  llie  proposal  is 
limited  to  providing  that  on  such  a 
voyage,  the  passengers  going  ashore  will 
only  be  in  violation  of  the  coastwise 
laws  if  they  disembark  at  the 
subsequent  U.S.  port.  i.e..  do  not  come 
back  on  board  the  vessel  and  depart 
with  it  when  it  leaves  the  port. 

One  commenter  states  that  while  the 
present  24-hour  rule  is  generally  in 
conformity  with  the  purpose  of  the 
statute,  adoption  of  the  proposal  "will 
be  abandoning  a  straightforward 
verifiable  regulation  and  substituting  a 
vague  and  ambiguous  regulation  which 
is  not  adequately  enforceable." 

Customs  does  not  believe  the  proposal 
is  vague  and  ambiguous,  but  in  an  effort 
to  address  such  concerns,  the  proposal 
has  been  stated  in  a  diH^erent  format  in 
this  document.  Passengers  who  embark 
at  a  U.S.  port  on  a  foreign  vessel 
touching  nearby  foreign  ports  who 
disembark  at  a  subsequent  U.S.  port  will 
still  be  considered  to  have  been 
transported  in  violation  of  the  coastwise 
laws.  Passengers  who  embark  at  a  U.S. 
port  on  a  foreign  vessel  touching  only 
U.S.  ports  who  disembark  or  go  ashore 
temporarily  at  a  subsequent  U.S.  port 
will  still  be  considered  to  have  been 
transported  in  violation  of  the  coastwise 
laws.  However,  passengers  who  embark 
at  a  U.S.  port  on  a  foreign  vessel 
-touching  nearby  foreign  ports  who  go 
ashore  temporarily  at  a  subsequent  U.S. 
port  but  reboard  the  vessel  and  leave 
with  it  when  it  leaves  the  port  will  not 
be  deemed  to  have  been  transported  in 
violation  of  the  coastwise  laws. 
Customs  has  the  ability  and  the 
experience  to  enforce  this  requirement. 

One  commenter  states  that  the 
proposal  will  yield  httle  in  the  way  of 
"benefits  at  local  areas",  that  grave 
injury  would  be  caused  to  certain 
named  American-flag  vessels,  that 
certain  environmental  problems  would 
result,  and  that  foreign-flag  vessels 
would  not  have  to  observe  various 
regulations  applicable  to  American-flag 
vessels  (e.g.,  Immigration  and 
Naturalization  Service  requirements, 
license  fees  for  musical  performances  on 
board.  Coast  Guard  safety  standards, 
public  health  requirements,  gambling 
regulations,  and  sewage  treatment 
requirements). 

Customs  disagrees  with  the  various 
points  made  by  this  commenter.  The 
affirmative  comments  received  from 
local,  state  and  federal  government 
representatives,  chambers  of  commerce, 
port  authorities,  and  various 


associations,  companies  and  private 
individuals,  make  it  clear  that  the 
proposal  will  be  of  major  benefit  to 
American  interests  at  U.S.  ports.  Under 
the  proposal,  the  U.S.-flag  vessels  that 
are  named  that  are  engaged  in  the 
transportation  of  passengers  on  voyages 
solely  between  U.S.  ports  would  not  be 
in  danger  of  competition  from  foreign 
vessels  operating  on  similar  itineraries. 
The  proposal  does  not  relate  to 
passengers  being  transported  on 
voyages  solely  between  U.S.  ports, 
including  passengers  so  transported  who 
temporarily  go  ashore  at  intervening 
U.S.  ports.  Such  transportation  of 
passengers  is  reserved  to  U.S.-built  U.S.- 
flag  vessels  and  this  would  not  be 
changed  under  the  proposal.  Further, 
under  no  circumstances  does  the 
proposal  mean  that  foreign  vessels 
would  not  have  to  comply  with  all 
applicable  laws  and  regulations, 
including  those  relating  to  the  above- 
mentioned  subjects,  including  all 
applicable  environmental  requirements. 

Another  commenter  states  that  the 
proposal  would  be  a  radical  departure 
from  the  statutory  intent,  citing  the 
legislative  history  of  46  U.S.C.  289  as 
evidence  that  Congress  viewed  the 
statutory  restriction  as  "absolutely 
necessary  to  enable  American  vessels  to 
do  any  of  the  passenger  traffic."  The 
language  quoted  in  the  comment  is  from 
a  statement  by  Senator  Frye  of  Maine 
when  the  U.S.  Senate  had  under 
consideration  an  amendment  of  46 
U.S.C.  289  (31  Cong.  Rec.  1610  (1898)). 
The  amendment  was  solely  to  increase 
the  statutory  penalty  from  $2  to  $200. 
The  Senator  was  pointing  out  that 
American  vessels  could  lose  business  to 
foreign  vessels  if  foreign  vessels  could 
engage  in  the  prohibited  coastwise  trade 
of  the  U.S.  by  simply  paying  a  $2 
penalty.  The  Senator  said  "Canadian 
vessels  would  be  delighted  to  pay  the 
United  States  $2  for  every  violation  of 
the  law  and  take  our  passenger  trade." 
Customs  does  not  believe  that  the 
quoted  statement  of  the  Senator  is  the 
legislative  history  of  Congressional 
intent  regarding  the  present  proposal. 

The  comment  also  refers  to  the 
Attorney  General's  opinion  of  February 
26. 1910  (28  O.A.G.  204).  cited  eariier  in 
this  document,  which  is  the  authority  for 
considering  the  primary  object  of 
passengers.  The  comment  states  that  "a 
70-year-old  opinion  .  .  .  should  not  be 
persuasive"  and  that  Customs  should 
"effectively  overrule  28  O.A.G.  204." 
Customs  agrees  with  the  Attorney 
General's  opinion.  Passengers  who 
embark  on  a  foreign  vessel  at  a 
coastwise  port.  e.g..  San  Francisco,  and 
proceed  with  the  vessel  on  a  voyage 
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touching  a  distant  foreign  port  e.g.. 
Yokohama.  Japan,  and  eventually 
disembark  at  a  coastwise  port  other 
than  the  port  of  embarkation,  e.g.,  Los 
Angeles,  will  not  be  deemed  to  have 
been  transported  in  violation  of  the 
coastwise  law. 

Finally,  a  commenter  states  that  the 
proposal  totally  disregards  legislation 
enacted  in  1979  relating  to  the  U.S.-flag 
vessel  UNITED  STATES.  The  legislation 
referred  to  is  Pub.  L  96-111,  November 
15. 1979,  set  forth  in  a  note  following  46 
U.S.C.  1160.  Among  ot'ier  things,  it 
provides  that  on  sale  of  the  vessel  by 
the  Secretary  of  commerce  to  a  qualified 
operator,  the  vessel  may  be  operated  in 
the  "coastwise  commerce  of  the  United 
States."  The  legislative  historj-  of  the 
statute  (Senate  Report  No.  96-298. 
August  2. 1979)  indicates  that,  in  part, 
the  purpose  of  the  law  was  to  remove  a 
cloud  which  a  Court  of  Appeals  decision 
has  cast  over  the  ability  of  the  vessel  to 
operate  in  the  coastwise  trade  because 
it  was  built  with  the  aid  of  a 
construction-differential  subsidy. 
However,  the  legislative  history  shows 
that  the  Congress  specifica'Iy 
considered  46  U.S.C.  289  and,  of  coarse. 
it  must  be  assumed  that  Congress  was 
aware  of  the  1910  Attorney  General's 
opinion  cited  above  and  was  aware  of 
the  24-hour  rule  set  forth  in  the  Customs 
Regulations.  Neither  in  the  statute  nor  in 
the  legislative  history  did  Congress 
indicate  any  intention  that  foreign 
vessels  could  no  longer  operate  under 
the  1910  Attorney  General's  opinion  or 
the  24-hour  rule  because  of  the 
legislation  relating  to  the  vessel  UNITED 
STATES.  There  is  no  indication  in  the 
legislative  history  that  the  Attorney 
General's  opinion  or  the  24-hour  rule 
might  be  contrary  to  46  U.S.C.  289. 
Therefore,  Customs  does  not  believe 
that  the  1979  legislation  is  any 
indication  that  the  present  proposal  is 
contrary  to  46  U.S.C.  289. 

Another  commenter  states  that  a 
Customs  officer  would  have  to  be 
stationed  in  every  port  to  control  foreign 
entry  if  the  regulation  is  amended. 
Customs  officers  are  stationed  at  all 
ports  of  entry. 

A  commenter  states  that  American 
employment  will  be  lost  under  the 
proposal.  The  favorable  comments 
indicate  that  the  proposal  will  generate 
many  employment  opportunities  for 
Americans. 

While  one  commenter  did  not  object 
to  the  proposal  itself,  there  was  concern 
about  the  possibility,  slated  in  the 
advance  notice,  that  T.D.  55193(2). 
which  relates  to  offshore  fishing  parties, 
would  no  longer  be  applied.  For  the 
reasons  stated  by  the  commenter. 
Customs  agrees  the  T.D.  55193(2)  relates 


to  a  unique  problem  and  should  be  the 
subject  of  a  separate  study.  Therefore,  if 
the  proposal  is  adopted,  that  TJ}.  will 
continue  to  be  applied. 

The  remaining  comments,  all 
expressing  strong  support  for  the 
proposal,  stated  that  the  proposed 
change  would  allow  ports  encompassed 
by  the  coastwise  laws  to  compete 
favorably  with  nearby  foreign  ports  for 
the  ever-increasing  revenues  generated 
by  the  cruise  ship  industry.  The  point 
was  repeatedly  made  that  substantial 
employment  opportunities  could  be 
expected  to  be  generated  in  U.S. 
coastwise  port  localities  with  adoption 
of  the  proposal,  and  that  these 
beneficial  aspects  could  all  be  realized 
without  diluting  the  protection  afforded 
American-flag  vessels  in  the 
transportation  of  passengers  firom  one 
U.S.  port  to  another  U.S.  port. 

After  careful  consideration  of  all  the 
comments  received  in  response  to  the 
advance  notice.  Customs  had 
determined  to  propose  amendments  to 
§  4.80a  which  reflect  the  essence  of 
those  appearing  in  the  advance  notice, 
but  in  an  improved  format  and  with  an 
explanation  of  the  terms  "embark"  and 
"disembark"  included. 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
Customs.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C  553).  S  1-8. 
Treasury  Department  Regulations  (31 
CFR  1.6).  and  S  103.11(b).  Customs 
Regulations  (19  CFR  103.11(b)).  on 
regular  business  days  between  the  hours 
of  9:00  a.m.  and  4:30  p.m.  at  the 
Regulations  Control  Branch.  Customs 
Headquarters.  Room  2426. 1301 
Constitution  Avenue.  NW..  Washington. 
D.C.  20229. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

Inasmuch  as  Customs  does  rnt 
believe  that  the  proposal  me^s  Ihe 
criteria  for  a  "major  rule"  within  the 
meaning  of  {  1(b)  of  E.0. 12291,  a 
regulatory  impact  analysis  has  not  been 
prepared. 

Customs  has  determined  thai  the 
proposal,  if  adopted,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612). 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required. 

Accordingly,  it  is  certified  under  the 
provisions  of  section  3.  Regulatory 
Flexibility  Act  (5  U.S.C.  e05(b))  that  the 


rule,  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjecto  in  19  CFR  Part  4 

Customs  duties  and  inspection. 
Imports. 

Authority 

This  document  is  issued  under  the 
authority  of  R.S.  251,  as  amended  (19 
U.S.C.  66);  sections  2,  3,  23  Stat.  118,  as 
amended.  119,  as  amended  (46  U.S.C.  2, 
3);  section  624.  46  Stat.  759  (19  U.S.C. 
1624). 

Drafting  Information 

The  principal  author  of  this  document 
was  Larry  L  Burton,  Esq.,  Regulations 
Control  Branch,  Office  of  Regulations 
and  Rulings,  U.S.  Customs  Service. 
However,  personnel  from  other  Customs 
offices  participated  in  its  development. 

Proposed  Amendments  to  the 
Regulations 

It  is  proposed  to  amend  Part  4, 
Customs  Regulations  (19  CFR  Part  4).  by 
revising  {  4.80a  to  read  as  follows: 

PART  4— VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 


§  4.80a    Coastwise  transportation  of 
passengers. 

(a)  The  applicability  of  the  coastwise 
law  (46  U.S.C.  289)  to  a  foreign  vessel 
which  embarks  a  passenger  at  a  port  in 
the  U.S.  its  territories,  or  possessions 
embraced  within  the  coastwise  laws 
("coastwise  port")  on  a  voyage  touching 
at  least  one  other  coastwise  port  is  as 
follows: 

(1)  If  the  passenger  is  on  a  voyage 
solely  to  one  or  more  coastwise  ports 
and  the  passenger  disembarks  or  goes 
ashore  temporarily  at  a  coastwise  port, 
there  is  a  violation  of  the  coastwise  law. 

(2)  If  the  passenger  is  on  a  voyage  to 
one  or  ore  coastwise  ports  and  a  nearby 
foreign  port  or  ports  (but  at  no  other 
foreign  port)  and  the  passenger 
disembarks  at  a  coastwise  port  other 
than  the  port  of  embarkation,  there  is  a 
violation  of  the  coastwise  law. 

(3)  If  the  passenger  is  on  a  voyage  to 
one  or  more  coastwise  ports  and  a 
distant  foreign  port  or  ports  (whether  or 
not  the  voyage  includes  a  nearby  foreign 
port  or  ports)  and  the  passenger 
disembarks  at  a  coastwise  port,  there  is 
no  violation  of  the  coastwise  law 
provided  that  the  passenger  has 
proceeded  with  the  vessel  to  a  distant 
foreign  port. 

(b)  For  the  purposes  of  this  section  a 
nearby  foreign  port  is  defined  as  any 


foreign  port  in  North  America,  Central 
America,  the  West  Indies  (including  the 
Bahama-  Islands  but  not  including  the 
Leeward  Islands  of  the  Netherlands 
Antilles,  i.e.,  Aruba,  Bonaire,  and 
Curacao).  A  port  in  the  U.S.  Virgin 
Islands  shall  be  treated  as  a  nearby 
foreign  port  for  the  purposes  of  this 
section.  Any  foreign  port  that  is  not  a 
nearby  foreign  port  is  considered  a 
distant  foreign  port,  as  that  term  is  used 
in  this  section.  For  the  purposes  of  this 
section  the  term  embark  is  defined  as  a 
passenger  going  on  board  a  vessel  for 
the  duration  of  a  specific  voyage  and  the 
term  disembark  is  defined  as  passenger 
leaving  a  vessel  at  the  conclusion  of  a 
specific  voyage.  The  terms  embark  and 
disembark  are  not  applicable  to  a 
passenger  going  ashore  temporarily  at  a 
coastwise  port  and  then  going  back  on 
board  the  vessel  and  departing  with  it 
when  it  leaves  the  port.  The  term 
passenger,  as  used  in  this  section,  is 
defined  in  §  4.50(b)  of  this  chapter. 

(c)  The  owner  or  charterer  of  a  foreign 
vessel  or  any  other  interested  person 
may  request  from  Headquarters,  U.S. 
Customs  Service,  Attention:  Carrier 
Rulings  Branch,  and  advisory  ruling  as 
to  whether  a  contemplated  voyage 
would  be  considered  to  be  coastwise 
transportation  in  violation  of  46  U.S.C. 
289.  Such  a  request  shall  be  filed  in 
accordance  with  the  provisions  of  Part 
177,  Customs  Regulations  (19  CFR  Part 
177). 

William  von  Raab, 
Commissioner  of  Custoiiis. 

Approved  December  21. 1984. 
lohn  M.  Walker,  |r..  ^ 
Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  85-605  Filed  1-6-85;  8:45  am) 

B1LUNO  CODE  M20-02-M 


19  CFR  Part  101 


Proposed  Restatement  of  ttie  New 
York  Customs  Region  Geographical 
Boundaries 

AGENCY:  Customs  Service,  Treasury. 
action:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations  relating 
to  the  Customs  Ser\'ice  field 
organization  by  restating  the 
geographical  boundaries  of  the  New 
York  Customs  Region.  No  changes  in  the 
boundaries  are  proposed.  The  document 
is  part  of  Customs  continuing  program  to 
update  and  establish  clear,  well-defmed 
geographical  boundaries  for  all  of  the 
Customs  regions.  Interested  parties  are 
invited  to  comment  on  the  matter  before 
a  Hnal  document  is  published. 


DATE:  Comments  must  be  received  on  or 
before  March  11, 1985. 
ADDRESS:  Comments  (preferably  in 
triplicate)  may  be  addressed  to  the 
Commissioner  of  Customs,  Attention: 
Regulations  Control  Branch,  U.S. 
Customs  Service,  1301  Constitution 
Avenue,  NW..  Room  2426,  Washington. 
D.C.  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Crawford,  Office  of  Inspection 
and  Control,  U.S.  Customs  Service,  1301 
Constitution  Avenue,  NW..  Washington. 
D.C.  20229  (202-566-8157). 
SUPPLfMENTARY  INFORMATION: 

Background 

As  part  of  a  continuing  program  to 
update  and  establish  clear,  well-defined 
geographical  boundaries  for  all  of 
Customs  regions,  Customs  is  proposing 
to  amend  §  101.3(b),  Customs 
Regulations  (19  CFR  101.3(b)).  by 
publishing  a  restatement  of  the 
geographical  boundaries  of  the  New 
York  Customs  Region. 

The  New  York  Customs  Region  is 
comprised  of  three  administrative  areas 
which  were  created  by  T.D.  71-19. 
published  in  the  Federal  Register  on 
January  20, 1971  (36  FR  946),  namely  the 
Kennedy  Airport  Area,  the  Newark 
Area,  and  the  New  York  Seaport  Area. 
There  have  been  two  changes  in  these 
areas  since  their  inception.  Richmond 
County,  New  York,  was  transferred  from 
the  Newark  Area  to  the  New  York 
Seaport  Area  by  T.D.  76-59,  published  in 
the  Federal  Register  on  February  27. 
1976  (41  FR  8473).  In  addition.  Morris 
County,  New  Jersey,  was  transferred 
from  the  then  Region  III  (Baltimore),  to 
the  Newark  Area  of  the  New  York 
Region  by  T.D.  78-130,  published  in  the 
Federal  Kegister  on  May  9, 1978  (43  FR 
19832). 

Although  there  has  been  no  change  in 
the  configuration  of  the  New  York 
Region  since  1978,  a  review  was 
recently  completed  by  Customs  officials 
of  the  geographical  limits  of  these  areas. 
The  three  purposes  for  performing  the 
review  were  to:  (1)  Identify  what  the 
present  limits  are;  (2)  refefine  the  limits 
in  terms  that  will  assure  that  any  future 
changes  will  be  within  Customs,  rather 
than  local  government  control;  and  (3) 
publish  the  new  limits  in  a  final 
document  so  that  persons  doing 
business  in  the  region  would  be  relieved 
of  the  complicated  legal  research  now 
necessary  whenever  these  limits  come 
into  question. 

The  document  confirms  and  clearly 
delineates  the  region's  existing 
boundaries.  No  changes  are  proposed. 
Upon  final  approval,  the  list  of  Customs 
regions,  districts  and  ports  of  entry  in 


§  101.3(b),  Customs  Regulations,  will  be 
amended  accordingly. 

Proposed  Restatement  of  the  New  York 
Customs  Region  Geographical  Limits 

The  New  York  Customs  Region 
includes  three  administrative  areas:  the 
Kennedy  Airport  Area,  the  Newark 
Area,  and  the  New  York  Seaport  Area. 
The  porposed  geographical  limits  of 
each  of  these  areas  are  as  follows: 

Kennedy  Airport  Area 

The  geographical  limits  of  the 
Kermedy  Airport  Area  described  in  T.D. 
71-19,  published  in  the  Federal  Register 
on  January  20. 1971  (36  FR  946),  are 
defined  as  beginning  at  a  point  in  the 
Atlantic  Ocean  at  the  foot  of  Beach  95th 
Street,  Rockaway  Beach,  and  proceeding 
north  along  the  center  line  of  Cross  Bay 
Boulevard  and  its  continuation, 
Woodhaven  Boulevard,  to  Atlantic 
Avenue;  then  east  along  the  center  line 
of  Atlantic  Avenue  to  the  Van  Wyck 
Expressway;  then  north  along  the  center 
line  of  the  Van  Wyck  Expressway  to 
Hillside  Avenue  (Route  24);  then  east 
along  the  center  line  of  Hillside  Avenue 
to  212th  Street;  then  south  along  the 
center  line  of  Route  24  (212th  Street, 
Jamaica  Avenue,  and  Hemstead 
Avenue)  to  the  New  York  City  limits,  the 
boundary  line  between  Queens  and 
Nassau  Counties;  then  along  this 
boundary  line  to  the  Atlantic  Ocean, 
and  then  along  the  shore  line  to  the 
point  of  beginning.  In  addition.  La 
Guardia  Airport  and  the  U.S.  Naval  Air 
Station  at  Floyd  Bennett  Field  are 
designated  as  parts  of  the  Kennedy 
Area.  The  Area  also  encompasses  a 
peripheral  zone  of  variable  extent  (up  to 
several  miles  in  width)  to  accommodate 
various  related  trade  facilities,  such  as 
container  stations,  warehouses,  etc. 

Newark  Area 

The  geographical  limits  of  the  Newark 
Area  described  in  T.D.  71-19,  published 
in  the  Federal  Register  on  January  20, 
1971  (36  FR  946).  and  amended  by  T.D. 
76-59,  published  in  the  Federal  Register 
on  February  27. 1976  (41  FR  8473).  and 
T.D.  7&-130,  published  in  the  Federal 
Register  on  May  9, 1978  (43  FR  19832), 
consist  of  the  counties  of  Bergen,  Essex, 
Hudson,  Middlesex,  Monmouth,  Morris, 
Passaic,  Sussex,  and  Union  in  the  State 
of  New  Jersey.  The  port  of  Perth  Amboy, 
which  is  located  approximately  30  miles 
south  of  Regional  Headquarters,  is 
organizationally  aligned  to  report  to  the 
Newark  Area.  The  port  limits  of  Perth 
Amboy  have  been  established  as 
conterminous  with  the  boundaries  of 
Middlesex  and  Monmouth  Counties. 
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New  York  Seaport  Area 

The  geographical  limits  of  the  New 
York  Seaport  Area  described  in  T.D.  71- 
19.  published  in  the  Fadaral  Register  on 
January  20. 1971  (36  FR  946).  and 
amended  by  T.D.  76-59,  published  in  the 
Federal  Re^ster  on  February  27. 1976 
(41  FR  84373).  include  all  that  part  of  the 
State  of  New  York  not  encompassed  by 
the  Kennedy  Airport  Area,  the  Buffalo- 
.Niagara  Falls  district,  and  the 
Ogdensburg  district.  The  port  of  Albany, 
which  is  located  approximately  155 
miles  north  of  Regional  Headquarters,  is 
organizationally  aligned  to  report  to  the 
New  York  Seaport  Area.  The  port  limits 
of  Albany  are  the  corporate  limits  of  the 
city  but  also  encompass  the  airport 
enclave  outside  the  city  limits. 

To  ensure  the  most  efficient  utilization 
of  the  inspectional  complements 
deployed  in  the  vicinity  of  New  York 
City  and  those  in  Albany,  a 
jurisdictional  boundary  has  been 
established  between  New  York  and 
Albany  activities  at  41°42'  North 
Latitude.  This  is  an  imaginary  line  just 
north  of  the  Mid-Hudson  Bridge  near 
Poughkeepsie.  N.Y..  which  extends  west 
to  traverse  the  municipalities  of 
Highland.  Ellenville.  Greenfield  Park. 
Woodridge.  Fallsburg.  Harris. 
Fosterdale.  or  their  immediate  vicinities 
and.  in  an  easterly  direction,  to  the 
north  of  Arlington.  Moore's  Mills.  Dover 
Furnace,  or  their  environs.  South  of  the 
demarcation  line,  inspectional  coverage 
is  the  responsibility  of  the  Chief. 
Inspection  Branch.  New  York  Seaport 
Area:  north  of  the  line,  it  is  the 
responsibility  of  the  Port  Director  at 
Albany.  (Manual  Supplement  II-S-3254. 
dated  December  29. 1978). 

Where  questions  arise  as  to  the 
concept  of  "port  limits"  in  respect  of 
Customs  transactions  under  the 
jurisdiction  of  the  New  York  Seaport 
and  Newark  Areas  (exclusive  of  Albany 
and  Perth  Amboy).  the  port  limits  are 
construed  to  be  coextensive  with  the 
boundaries  of  the  so-called  "Port  of  New 
York  District"  which  was  created  by  an 
agreement  between  the  State  of  New 
York  and  the  Stale  of  .New  Jersey, 
consented  to  by  Congress,  and  precisely 
defined  in  42  Stat.  175f.  approved 
August  23, 1921  (T.D.  40609,  dated  April 
25. 1925). 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
Customs.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  S  1.6 
Treasury  Department  Regulations  (31 


CFR  1.6).  and  §  103.11(b)).  Customs 
Regulations  (19  CFR  103,ll(b]).  on 
regular  business  days  between  the  hours 
of  9:00  a.m.  and  4:30  p.m.  at  the 
Regulations  Control  Branch.  Customs 
Headquarters.  1301  Constitution 
Avenue.  NW..  Room  2426.  Washington. 
DC.  20229. 

Authority 

This  change  is  proposed  under  the 
authority  vested  in  the  President  by 
section  1  of  the  Act  of  August  1, 1914.  38 
Stat.  623.  as  amended  (19  U.S.C.  2).  and 
delegated  to  the  Secretary  of  the 
Treasury  by  Executive  Order  No.  10289. 
September  17. 1951  (3  CFR  194^-1953 
Comp.  Ch.  II)  and  pursuant  to  authority 
provided  by  Treasury  Department  Order 
No.  101-5  (47  FR  2449). 

List  of  Subjects  in  19  CFR  Part  101 

Customs  duties  and  inspection. 
Imports,  Organization, 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibihty  analysis  (5 
U,S.C.  603,  604)  are  not  applicable  to  this 
proposal.  Customs  routinely  establishes, 
expands,  and  consolidates  Customs 
ports  of  entry  throughout  the  U.S.  to 
accommodate  the  volume  of  Customs- 
related  activity  in  various  parts  of  the 
country.  Accordingly,  it  is  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U,S.C. 
605(b))  that  the  amendment,  if  adopted, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Executive  Order  12291 

Because  the  proposed  amendment 
relates  to  the  organization  of  the 
Customs  Service,  pursuant  to  section 
1(a)(3)  of  E.0. 12291.  this  proposal  is  not 
subject  to  the  Executive  Order. 

Drafting  Informatioo 

The  principal  author  of  this  document 
was  Glen  E.  Vereb.  Regulations  Control 
Branch,  Office  of  Regulations  and 
Rulings.  Customs  Headquarters, 
However,  personnel  from  other  Customs 
offices  participated  in  its  development, 

William  von  Raab. 

Commissioner  of  Customs. 
Approved  December  21. 1984. 

lohn  M.  Walker.  \t^ 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  85-607  Filed  1-8-85:  8:45  amj 

BILLING  COOC  4«30-4»-ll 


19  CFR  Part  134 

Country  of  Origin  Marking  of  Ptpe  and 
Pipe  Fittings  of  Iron  or  Steel 

agency:  Customs  Service,  Treasury. 
action:  Solicitation  of  comments. 

SUMMAMV:  It  has  been  brought  to 
Customs  attention  that  certain  pipe  and 
pipe  fittings  of  iron  or  steel,  cannot  be 
marked  with  the  proper  country  of  origin 
by  any  of  the  methods  prescribed  by  the 
recently  enacted  Trade  and  Tariff  Act  of 
1984,  without  rendering  such  articles 
unfit  for  the  purpose  for  which  they  are 
intended  or  violating  industry  standards 
for  such  articles.  This  document  solicits 
public  comments  as  to  precisely  which 
pipe  and  pipe  fittings  of  iron  or  steel 
cannot  be  marked  by  any  of  the 
prescribed  methods. 

DATE:  Comments  must  be  received  on  or 
before  February  25. 1985. 

AOONESS:  Comments  (preferably  in 
triplicate)  should  be  addressed  to  the 
Commissioner  of  Customs,  Attention: 
Regulations  Control  Branch.  U.S. 
Customs  Service,  1301  Constitution 
Avenue.  NW..  Washington,  D.C.  20229. 
FOR  FURTHER  INFORMATION  CONTACT 
Tom  Lindmeier,  Elntry  Procedures  and 
Penalties  Division.  U.S.  Customs 
Service,  1301  Constitution  Avenue.  NW., 
Washington.  DC.  20229.  (202-566-5765). 
SUPPt^MENTARV  INFORMATION: 

Background 

Section  304.  Tariff  Act  of  1930.  as 
amended.  (19  U.S.C.  1304).  provides  that 
every  article  of  foreign  origin,  or  its 
container,  imported  into  the  U.S.  shall 
be  marked  in  a  conspicuous  place  as 
legibly,  indelibly,  and  permanently  as 
the  nature  of  the  article  or  its  container 
will  permit,  in  such  a  manner  as  to 
indicate  to  an  ultimate  purchaser  in  the 
U.S.  the  English  name  of  the  country  of 
origin  of  the  article,  unless  specifically 
exempted.  Part  134,  Customs 
Regulations  (19  CFR  Part  134),  sets  forth 
the  country  of  origin  marking 
requirements  of  19  U.S.C.  1304. 

On  October  30, 1984.  the  President 
signed  Pub.  L  98-573.  the  Trade  and 
Tariff  Act  of  1984,  Section  207  of  this 
law  amends  19  U.S.C,  1304  requiring, 
without  exception,  that  all  pipe  and  pipe 
fittings  iron  or  steel  be  permanently 
marked  to  indicate  the  proper  country  of 
origin  by  means  of  die  stamping,  cast-in- 
mold  lettering,  etching,  or  engraving. 

It  has  been  brough  to  Customs 
attention  that  certain  pipe  and  pipe 
fitings  of  iron  or  steel  cannot  be  marked 
by  any  of  the  four  prescribed  methods 
without  rendering  such  articles  unfit  for 
the  purpose  for  which  they  are  intended 


Federal  Register  /  Vol.  50,  No.  6  /  Wednesday,  January  9.  1985  /  Proposed  Rules 


1065 


or  violating  industry  standards  for  such 
articles.  i 

Under  the  laws  of  statuory 
construction,  section  207  and  19  U.S.C. 
1304,  which  it  amends,  should  be  read  in 
pari  materia,  so  that  pipe  and  pipe 
fittings  which  by  their  nature  will  not 
permit  marking  by  any  of  the  four 
prescribed  methods,  will  not  be  barred 
from  entering  the  U.S.  Such  a 
construction  would  allow  for  alternative 
methods  of  marking,  such  as  stenciling 
or  tagging  in  bundles.  Accordingly,  this 
document  solicits  public  comments  as  to 
precisely  which  pipe  and  pipe  fittings  of 
iron  or  steel  cannot  be  marked  by  any  of 
the  means  prescribed  in  §  207  of  the 
Trade  and  Tariff  Act  of  1984  (i.e.  die 
stamping,  cast-in-mold  lettering,  etching. 
or  engraving]  without  rendering  such 
articles  unfit  for  the  purposes  for  which 
they  were  intended  or  violating  industry 
standards  for  such  articles. 

It  should  be  noted  that  Customs  has 
already  taken  the  position  that  the  new 
marking  requirements  will  apply  to  iron 
or  steel  pipes,  tubes,  and  blanks 
thpretor,  as  defined  in  Headnote  3(e), 
Schedule  6,  Part  2.  Tariff  Schedules  of 
the  United  States  (TSUS)  (19  U.S.C. 
1202),  which  covers  tubular  products, 
including  hollow  bars  and  hollow  billets, 
of  any  cross-sectional  configuration,  by 
whatever  process  made,  whether 
seamless,  brazed,  or  welded,  and 
whether  with  an  open  or  lock  seam  or 
joint,  of  the  kind  classifiable  under  items 
610.30-610.58,  688.30.  TSUS.  However,  it 
does  not  include  hollow  drill  steel  of  the 
kind  defined  in  Headnote  3(e),  Shedule 
6.  Subpart  2B,  TSUS.  and  classifiable 
under  items  607.05-607.09.  TSUS.  The 
new  marking  requirements  of  section 
207  will  also  apply  to  pipe  and  tube 
fittings  of  iron  or  steel  (bends,  branches, 
drains,  reducers,  etc.)  of  the  kind 
classifiable  under  items  610.62-620.93, 
688.32.  TSUS. 

Comments 

Before  taking  any  further  action  on 
this  matter,  consideration  will  be  given 
to  any  written  comments  timely 
submitted  to  the  Commissioner  of 
Customs.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  §  1.6, 
Treasury  Department  Regulations  (31 
CFR  1.6).  and  §  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)),  on 
regular  business  days  between  the  hours 
of  9:00  a.m.  and  4:30  p.m.  at  the 
Regulations  Control  Branch, 
Headquarters,  U.S.  Customs  Service, 
1301  Constitution  Avenue,  NW.,  Room 
2426,  Washington,  D.C.  20229. 


Drafting  Information 

The  principal  author  of  this  document 
was  Glen  E.  Vereb,  Regulations  Control 
Branch,  Office  of  Regulations  and 
Rulings,  Customs  Headquarters. 
However,  personnel  from  other  Customs 
oflices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  134 

Customs  duties  and  inspection. 
Imports. 

Alfred  R.  De  Angelas, 
A  cting  Commissioner  of  Customs. 

Approved:  December  21, 1984. 
John  M.  Walker,  |r.. 
Assistant  Secretary  of  tke  Treasury. 
(FR  Doc.  85-608  Filed  1-8-85;  8:45  am) 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2610 

Payment  of  Premiums 

agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Proposed  rule. 

summary:  The  Pension  Benefit 
Guaranty  Corporation  issued  a  final  rule 
on  August  5, 1976,  relating  to  the 
payment  of  premiums  by  administrators 
of  pension  plans  covered  by  Title  IV  of 
the  Employee  Retirement  Income 
Security  Act  of  1974.  This  proposed 
amendment  to  that  rule  would  change 
the  filing  and  premium  payment  due 
date  for  certain  covered  plans  from  the 
last  day  of  the  seventh  month  following 
the  close  of  the  prior  plan  year  to  the 
last  day  of  the  second  month  following 
the  close  of  the  prior  plan  year.  For 
plans  with  10,000  or  more  participants, 
the  new  due  date  would  be  effective  for 
plan  years  beginning  on  or  after  January 
1, 1985.  For  plans  with  500  or  more  (but 
fewer  than  10,000)  participants,  the  new 
due  date  would  be  effective  for  plan 
years  beginning  on  or  after  January  1, 
1986.  The  due  dale  would  not  be 
changed  for  plans  with  fewer  than  500 
participants.  This  amendment  is  needed 
to  align  the  PBGC's  premium  collection 
procedures  with  those  of  other 
government  agencies  and  the  private 
insurance  industry.  The  effect  of  this 
proposed  rule  would  be  to  accelerate  the 
premium  due  date  for  approximately 
eight  percent  of  the  plans  covered  under 
Title  IV  of  the  Act. 

DATES:  Comments  must  be  receiyed  on 
or  before  January  24, 1985. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Director,  Corporate 


Policy  and  Regulations  Department 
Code  611,  Pension  Benefit  Guaranty 
Corporation,  Suite  7300,  2020  K  Street 
NW..  Washington,  D.C.  20006.  Written 
comments  will  be  available  for  public 
inspection  in  Suite  7100,  at  the  above 
address,  between  the  hours  of  9:00  a.m. 
and  4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT! 
Renae  R.  Hubbard,  Special  Counsel, 
Corporate  Policy  and  Regulations 
Department,  Code  611,  Pension  Benefit 
Guaranty  Corporation,  2020  K  Street 
NW..  Washington,  D.C.  20006,  202-254- 
6476  (202-254-8010  for  TTY  and  TDD). 
These  are  not  toll-free  numbers. 

SUPPLEMENTARY  INFORMATION: 
Background 

Tide  rV  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended  by  the  Multiemployer  Pension 
Plan  Amendments  Act  of  1980,  29  U.S.C. 
1001  et  seq.,  (the  Act)  provides  for  a 
comprehensive  pension  plan  insurance 
program  administered  by  the  Pension 
Benefit  Guaranty  Corporation  (the 
PBGC).  Premium  payments  collected 
from  pension  plans  covered  by  the 
program  are  a  major  source  of  income 
available  to  the  PBGC  for  the 
administration  of  the  insurance  program. 

Under  section  4007(a)  of  the  Act, 
premiums  imposed  for  plan  years  in 
progress  on  the  date  of  enactment, 
September  2, 1974,  were  due  within  30 
days  after  that  date,  i.e.,  by  October  2, 
1974).  Premiums  for  the  first  plan  year 
beginning  on  or  after  September  2, 1974 
were  due  within  30  days  after  the 
beginning  of  the  plan  year.  The  Act  is 
silent  with  respect  to  premium  due  dates 
for  later  plan  years,  providing: 

Premiums  under  this  title  are  payable  at 
the  lime,  and  on  an  estimated  advance,  or 
other  basis,  as  determined  by  the  (PBGC). 

On  August  5. 1976,  the  PBGC  issued  a 
final  rule  on  Payment  of  Premiums,  29 
CFR  Part  2602  (41  FR  32740,  recodified 
as  Part  2610  at  46  FR  32575),  providing 
for  the  statutory  rules  set  forth  above 
and  extending  the  30-day  due  date  to  all 
plan  years  beginning  on  or  after 
September  2, 1974.  Under  that 
regulation,  the  administrator  of  a 
covered  pension  plan  was  required  to 
file  a  premium  declaration  form  and  pay 
the  plan's  estimated  premium  no  later 
than  30  days  after  the  beginning  of  each 
plan  year.  This  procedure  often  resulted 
in  additional  paperwork  by  plan 
administrators  because  the  participant 
count  in  a  plan  was  not  available  on  the 
premium  declaration  due  date.  In  such  a 
case,  the  number  of  participants  had  to 
be  estimated.  Later,  when  the  actual 
participant  count  was  known,  a 
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reconciliation  form  had  to  be  filed  with 
the  PBGC. 

Additional  problems  arose  because  of 
the  novelty  of  the  insurance  program 
and  the  unfamiliarity  of  plan 
administrators  with  these  new  reporting 
requirements.  The  30-day  filing 
requirement  also  resulted  in  an 
administrative  burden  for  the  PBGC,  in 
part  due  to  the  problems  inherent  in 
designing  and  implementing  the 
premium  collection  and  control  system 
for  this  new  insurance  program. 

Because  of  the  confusion  and  the 
administrative  burdens  that  occurred,  on 
November  17, 1977  (42  FR  59385)  the 
PBGC  amended  its  regulation  to  move 
the  premium  filing  and  payment  due 
date  from  30  days  after  the  beginning  of 
the  plan  year  to  seven  months  after  the 
close  of  the  prior  plan  year.  The  need  for 
filing  a  reconciliation  form  was  thereby 
eliminated  since  the  longer  time  period 
permitted  more  accurate  participant 
counts. 

The  due  date  was  later  changed  by 
further  amendment  to  the  last  day  of  the 
seventh  month  following  the  close  of  the 
prior  plan  year  (46  FR  27328,  May  19, 
1981),  which  due  date  became  elective 
for  plan  years  beginning  on  or  after 
January  1. 1981  and  continues  to  date. 
This  due  date  allows  a  plan 
administrator  to  file  the  premium  from 
(PBGC  From  1)  and  the  premium  due  at 
the  same  time  the  annual  report  (Form 
5500  series)  is  due,  and  reconciliation  is 
still  generally  unnecessary. 

PropoMd  Amendment — Due  Date 

At  this  time,  the  TOGC  has  determined 
that  a  change  in  the  premium  filing  and 
payment  due  date  is  necessary  to  bring 
its  premium  collection  procedures  more 
in  line  with  the  collection  practices  of 
other  Federal  Government  programs  and 
typical  premium  payment  procedures  in 
the  private  sector  insurance  industry. 
Payment  of  insurance  premiums  at  the 
begiiming,  or  in  advance,  of  the  period 
of  coverage  is  the  usual  practice  for 
insurance  programs.  Indeed.  Congress 
recognized  this  practice  by  providing 
that  the  initial  insurance  premium  under 
the  Title  IV  insurance  program  should 
be  paid  to  the  PBGC  within  30  days  after 
enactment  and  that  premiums  for  the 
first  full  year  of  coverage  should  be  paid 
within  30  days  after  the  beginning  of  the 
plan  year.  The  delay  in  collecting 
premiums  until  seven  months  into  a  plan 
year  not  only  runs  contrary  to  the  usual 
practice  in  the  insurance  industry,  but 
also  results  in  a  substantial  loss  to  the 
PBGC.  It  is  unreasonable  for  the  PBGCs 
insurance  program  to  bear  this  loss, 
particularly  in  view  of  the  program's 
large  deficit  in  the  single-employer 
program  (approximately  $520  million  at 


the  end  of  fiscal  year  1983).  As  was 
concluded  by  the  President's  Private 
Sector  Survey  on  Cost  Control  (the 
Grace  Commission)  in  its  Task  Force 
Report  on  Boards/Commissions — 
Banking,  submitted  to  the  Subcommittee 
for  Consideration  at  its  Meeting  on  May 
26. 1983.  at  p.  19: 

We  believe  that  the  acceleration  of 
premium  collection  is  an  easily  achieved 
change  which  will  improve  the  rinancial 
performance  of  PBGC's  revolving  fund 
significantly. 

•  Acceleration  of  premium  collection  is 
consistent  with  the  collection  practices  of 
other  Governmental  programs,  and  payment 
of  insurance  premiums  in  advance  of  the 
coverage  period  is  a  typical  insurance 
industry  practice. 

•  We  also  believe  the  private  pension 
community  is  now  sufficiently  familiar  with 
the  workings  of  PBGC  and  the  reports  and 
filings  required  by  (the)  Employee  Retirement 
Income  Security  Act  (ERISA)  that  the 
administrative  problems  previously 
encountered  should  not  recur. 

•  We  believe  that  60  days  is  sufficient  time 
to  determine  the  number  of  plan  participants 
and  other  information  normally  reported  to    • 
PBGC  and  to  file  the  required  information 
return. 

The  Grace  Commission  recommended 
that  "the  premium  collection  schedule 
be  changed  as  soon  as  practical  to 
accelerate  premium  collection  to  no 
later  than  60  days  after  the  beginning  of 
the  plan  year."  Id.  at  p.  20. 

In  implementing  this  recommendation, 
the  PBGC  decided  to  make  the  new 
premium  due  date,  which  would  be  the 
last  day  of  the  second  month  following 
the  close  of  the  prior  plan  year, 
applicable  only  to  larger  plans.  As 
proposed,  the  change  would  become 
effective  for  such  plans,  depending  on 
their  size,  over  a  two-year  period.  Under 
proposed  S  261G.3(a)(5).  the  new  due 
date  would  apply  to  plans  with  10.000  or 
more  participants  for  any  plan  year 
beginning  on  or  after  January  1. 1985  and 
before  January  1. 1986.  Under  proposed 
§  2610.3(a)(6).  the  accelerated  due  date 
would  apply  to  all  plans  with  500  or 
more  participants  starting  with  plan 
years  that  begin  on  or  after  January  1, 
1986.  Thus,  the  premium  form  and 
payment  for  a  plan  with  10.000  or  more 
participants,  determined  as  discussed 
below,  and  a  plan  year  beginning 
January  1. 1985  would  be  due  no  later 
than  February  28. 1985.  However,  a  plan 
with  500  or  more  participants  (but  fewer 
than  10.000)  and  a  plan  year  beginning 
January  1. 1985  would  file  its  1985  PBGC 
Form  1  by  July  31. 1985.  in  accordance 
with  the  current  rule.  Such  plan, 
assuming  it  continued  to  meet  the  "500 
or  more  participants"  test,  would  be 
required  to  file  its  PBGC  Form  1  for  the 
plan  year  beginning  January  1. 1986  on 


or  before  February  28, 1986,  as  would 
the  plan  in  the  first  example  if  it  meets 
the  "500  or  more  participants"  test.  This 
two-step  implementation  takes  into 
consideration  the  number  of  plans  that 
would  be  affected  by  the  proposed 
amendment  and  the  time  needed  by  the 
PBGC  to  make  the  new  procedure  fully 
operational. 

Consistent  with  the  aims  of  the 
Regulatory  Flexibility  Act  and  the 
Paperwork  Reduction  Act  of  1980,  the 
PBGC  proposes  to  retain  the  current  rule 
for  smaller  plans,  thereby  continuing  to 
relieve  these  plans  of  any  subsequent 
reconcihation  of  the  premiums  owed. 
For  this  purpose,  plans  with  fewer  than 
500  participants  (approximately  92 
percent  of  the  plans  covered  by  the 
insurance  program)  are  considered 
smaller  plans.  The  current  rule  is  also 
retained  for  new  plans  and  plans  newly 
covered  by  the  insurance  program. 

In  order  to  determine  whether  a  plan 
has  the  participant  count  that  would 
require  the  filing  of  its  premium  form 
and  payment  earlier  than  at  present,  the 
proposed  rule  in  §  2610.3(a)(9)(ii) 
provides  that  the  participant  count,  for 
this  purpose  only,  is  to  be  made 
generally  as  of  the  last  day  of  the 
second  preceding  plan  year.  This  is  the 
same  participant  count  that  is  used  to 
determine  the  amount  of  premium  due 
for  the  prior  plan  year.  A  special  rule  for 
determining  the  participant  count  in  a 
plan  that  has  been  covered  by  the 
insurance  program  for  fewer  than  two 
plan  years  is  set  forth  in  §  2610.3(a)(9)(i), 
since  the  general  rule  could  not  be  used 
by  such  plans.  These  two  rules  should 
give  su^icient  time  for  a  plan 
administrator  to  determine  whether  the 
participant  count  requires  early  filing. 

Plan  administrators  should  note  that 
the  method  of  determining  participant 
count  described  in  the  preceding 
paragraph  will  be  used  only  to 
determine  the  due  date  of  the  premium 
filing.  There  is  no  change  in  the  method 
of  determining  the  amount  of  premium 
due.  For  example,  if  a  calendar  year 
plan  had  450  participants  on  December 
31. 1984  and  600  participants  on 
December  31. 1985.  its  premium  filing  for 
1986  would  be  due  on  July  31, 1986 
(because  the  plan  had  fewer  than  500 
participants  on  the  last  day  of  the 
second  preceding  plan  year),  but  the 
amount  of  premium  due  at  that  time 
would  be  based  on  a  participant  count 
of  600,  the  count  as  of  the  last  day  of  the 
immediately  preceding  plan  year. 

Reconciliation  Due  Dates 

As  noted  above,  reconciliation  of 
premiums  has  not  been  required  for  plan 
years  beginning  on  or  after  January  1. 
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1978.  because  the  due  date  was  moved 
forward  under  §  26ia3(e]  (3)  and  (4). 
Under  this  proposed  rule,  those  plans 
that  continue  to  file  premium  forms  and 
payments  on  the  last  day  of  the  seventh 
month  after  the  close  of  the  prior  plan 
year  will  continue,  in  most  cases,  to 
have  no  need  for  reconciliation.  Any 
request  for  a  refund  of  premium 
overpayments  will  continue  to  be  made 
by  the  filing  of  an  amended  premium 
form.  For  those  plans  that  must  file  by 
the  accelerated  due  date,  proposed 
§  2610.3(b)  provides  that  the  due  date 
fur  any  reconciliation  form  is  the  last 
day  of  the  seventh  month  following  the 
close  of  the  prior  plan  year,  which  is  the 
date  that  the  PBGC  Form  1  is  currently 
due  for  such  plans.  The  PBGC  expects 
that  many  large  plans  will  not  have  to 
reconcile  their  premiums  because  their 
recordkeeping  systems  are  adequate  to 
produce  an  exact  participant  count 
within  two  months  after  the  end  of  the 
plan  year. 

Waiver  of  Late  Payment  Penalty 

Under  §  2610.5.  plans  that  will  be 
required  to  file  by  the  accelerated  due 
date  must,  as  under  the  current  rule, 
base  the  amount  of  thier  premium  on  the 
number  of  participants  in  the  plan  on  the 
last  day  of  the  preceding  plan  year.  This 
may  require  that  the  number  of 
participants  be  estimated,  necessitating 
a  later  reconciliation  with  the  actual 
participant  count.  Under  §  2610.8  of  the 
current  regulation,  late  payment  penalty 
charges  are  imposed  for  any  premium 
payment  not  made  by  the  due  date 
specified  in  §  2610.3.  Section  4007(b)  of 
the  Act,  which  authorizes  the  late 
payment  charge,  also  authorizes  the 
PBGC  to  grant  waivers.  In  order  to 
ameliorate  the  effects  of  the 
acceleration  of  the  premium  due  date  in 
the  proposed  rule,  new  S2610.9(d]  of  the 
proposed  rule  provides  for  a  waiver  of 
late  payment  penalty  charges  for  a  plan 
required  to  file  earlier  than  at  present  if 
the  plan  pays  at  least  90  percent  of  the 
premium  due  for  the  plan  year  on  or 
before  the  due  date.  Late  payment 
interest  charges  on  underpayments  of 
premiums  still  will  be  imposed  under 
§  2610.7.  since  the  PBGC  has  no 
statutory  authority  to  waive  those 
charges. 

Technical  Amendmentsl 

This  proposed  rule  alto  would  make 
certain  technical  amendments  and 
editorial  changes  for  clarification 
purposes  and  to  correct  typographical 
errors.  These  proposed  f^hanges  are  not 
substantive. 


Comments 

Interested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
written  data,  views  or  arguments  to  the 
Director,  Corporate  Policy  and 
Regulations  Department.  Code  611. 
Pension  Benefit  Guaranty  Corporation. 
2020  K  Street  NW..  Washington.  D.C. 
20006.  Each  person  submitting  comments 
should  include  his  name  and  address, 
identify  this  publication  and  give 
reasons  for  any  recommendations. 
Because  the  prompt  promulgation  of  this 
rule  will  help  alleviate  the  insurance 
program's  deficit,  implementation  of  the 
accelerated  due  date  for  plan  years 
beginning  in  1985  is  considered 
important.  In  order  to  meet  time 
constraints,  the  PBGC  is  requesting  that 
comments  be  submitted  on  or  before 
January  24. 1985.  In  view  of  the  limited 
time  for  comments,  the  PBGC  will 
directly  inform  the  administrators  of 
those  plans  with  10,000  or  more 
participants,  which  would  be  affected 
by  the  proposed  rule  for  the  plan  year 
beginning  in  1985,  that  the  porposed  rule 
has  been  published  and  comments  are 
invited. 

Classification:  E.0. 12291  and 
Regulatory  Flexibility  Act 

The  PBGC  has  determined  that  this 
rule  is  not  a  "major  rule"  within  the 
meaning  of  Executive  Order  12291, 
February  17, 1981  (46  FR  13193),  because 
it  will  not  have  an  annual  effect  on  the 
economy  of  $100  miUion  or  more;  nor 
will  it  create  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  geographic  regions;  nor 
will  it  have  significant  adverse  effects 
on  competition,  employment, 
investment,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Under  Section  805(b)  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601(2)).  the  PBGC  certifies  that 
this  regulation  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 
Pension  plans  with  fewer  than  100 
participants  have  traditionally  been 
treated  as  small  plans.  Since  this 
proposed  amendment  will  not  change 
the  present  rule  for  plans  with  fewer 
than  500  participants,  it  has  no  economic 
effect  on  small  plans.  Accordingly, 
compliance  with  sections  603  and  604  of 
the  Regulatory  Flexibility  Act  is  waived. 

OMB  Clearance  of  Infoimation 
CollectioB 

The  collection  of  information 
requirements  contained  in  this 
regulation  have  been  approved  by  the 


Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35)  for  use  through 
January  31, 1985.  OMB  control  number 
1212-0009.  The  PBGC  has  requested  an 
extension  of  the  expiration  date  and  the 
approval  of  any  additional  paperwork 
under  this  proposed  amendment. 
Comments  concerning  the  proposed 
collection  of  information  under  this 
amendment  should  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB.  Attention:  Desk  Officer 
for  Pension  Benefit  Guaranty 
Corporation. 

List  of  Subjects  in  29  CFR  Part  2610 

&nployee  benefit  plans.  Penalties, 
Pension  insurance.  Pensions,  and 
Reporting  and  recordkeeping 

requirements. 

PART  2610-(  AMENDED] 

In  consideration  of  the  foregoing.  Part 
2610  of  Chapter  XXVI  of  Title  29.  Code 
of  Federal  Regulations,  is  proposed  to  be 
amended  as  follows: 

1.  The  authority  citation  for  Part  2610 
is  revised  to  read  as  follows: 

Authority:  Sees.  4002(b)(3),  4007.  and  4007. 
Pub.  L.  93-406.  88  Stat.  829, 1004, 1010,  and 
1013.  as  amended  by  sees.  403(1).  105. 
402(a)(3).  and  403(b).  Pub.  L  96-364,  94  Stat. 
1208. 1302.  1264.  1298.  and  1300  (29  U.S.C 
1302(b)(3).  1306,  and  1307). 

2.  Section  2610.2  is  amended  by 
revising  the  entry  for  "Act"  and  adding 
the  entry  for  "Short  Plan  Year"  to  read 
as  follows: 

§2610^    DeflnMona. 

For  purposes  of  this  part 

"Act"  means  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended. 


"Short  Plan  Year"  means  a  plan  year 
that  is  less  than  twelve  full  months. 

3.  Paragraphs  (a)  and  (b)  of  S  2810.3 
are  revised  and  a  heading  for  paragraph 
(c)  is  added  to  read  as  follows: 

$2610.3    FINng  requlrMnent 

(a)  Premium  due  date.  The  plan 
administrator  of  each  covered  plan  shall 
ffle  the  form  prescribed  by  this  part  and 
any  premium  payments  due,  in 
accordance  with  the  premium 
declaration  instructions  accompan3ring 
the  form.  Due  dates  for  new  or  newly 
covered  plan  and  plans  with  short  plan 
years  are  in  paragraphs  (a)(7]  and  (aK8) 
of  this  section.  For  other  plans,  the 
premium  form  and  payments  shall  be 
filed  no  later  than  the  date  specified  in 
the  applicable  paragraph  or 
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subparagraph  (a)(1)  through  (a)(6)(ii)  as 
follows: 

(1)  For  plan  years  beginning  before 
and  in  progress  on  September  2. 1974: 
October  2, 1974; 

(2)  For  plan  years  beginning  on  or 
after  September  2. 1974  up  to  and 
including  plan  years  beginning  on 
December  31. 1977:  30  days  after  the 
beginning  of  the  plan  yean 

(3)  For  plan  years  beginning  on  or 
after  January  1. 1978  up  to  and  including 
plan  years  beginning  on  December  31, 
1980:  seven  months  after  the  close  of  the 
prior  plan  year 

(4)  For  plan  years  beginning  on  or 
after  January  1. 1981  up  to  and  including 
plan  years  beginning  on  December  31. 
1984:  the  last  day  of  the  seventh  month 
following  the  close  of  the  prior  plan 
yean 

(5)  For  plan  years  beginning  on  or 
after  January  1. 1985  up  to  and  including 
plan  years  beginning  on  December  31. 
1985: 

(i)  If  the  plan  has  fewer  than  10,000 
participants  for  the  plan  yean  as 
determined  under  paragraph  (a)(9)  of 
this  section,  the  last  day  of  the  seventh 
month  following  the  close  of  the  prior 
plan  yean  or 

(ii)  If  the  plan  has  10.000  or  more 
participants  for  the  plan  yean  as 
determined  under  paragraph  (a)(9)  of 
this  section,  the  last  day  of  the  second 
month  following  the  close  of  the  prior 
plan  yean  and 

(6)  For  plan  years  beginning  on  or 
after  January  1, 1986: 

(i)  If  the  plan  has  fewer  than  500 
participants  for  the  plan  year,  as 
determined  under  paragraph  {a)(9)  of 
this  section,  the  last  day  of  the  seventh 
month  following  the  close  of  the  prior 
plan  yean  or 

(ii)  If  the  plan  has  500  or  more 
participants  for  the  plan  yean  as 
determined  under  paragraph  (a)(9)  of 
this  section,  the  last  day  of  the  second 
month  following  the  close  of  the  prior 
plan  yean 

(7)  Notwithstanding  the  provisions  of 
paragraphs  (a)(1)  through  (a)(6)  of  this 
section,  for  any  new  plan  or  plan  newly 
covered  by  section  4021  of  the  Act,  the 
first  premium  form  and  payments  due 
shall  be  filed  on  or  before  the  lastest  of 

(i)  The  last  day  of  the  seventh  month 
following  the  beginning  of  the  plan  yean 

(ii)  90  days  after  the  date  of  the  plan's 
adoption: 

(iii)  90  days  after  the  date  on  which 
the  plan  became  effective  for  benefit 
accruals  for  future  service;  or 


(iv)  90  days  after  the  date  on  which 
the  plan  became  covered  by  section 
4021  of  the  Act. 

(8)  For  any  plan  that  changes  its  plan 
yean  the  premium  form  and  payments 
for  the  short  plan  year  are  due  in 
accordance  with  the  provision  of 
paragraphs  (a)(1)  through  (a)(6)  of  this 
section.  Premium  forms  and  payments 
for  the  plan  year  that  follows  a  short 
plan  year  shall  be  filed  no  later  than  the 
date  specified  in  the  apphcable 
subparagraph  as  follows: 

(i)  For  plan  years  beginning  before 
January  1. 1985 — 

(A)  The  last  day  of  the  seventh  month 
following  the  close  of  the  preceding 
short  plan  yean  or 

(B)  30  days  after  the  date  on  which  the 
amendment  to  change  the  plan  year  was 
adopted; 

(ii)  For  plan  years  beginning  on  or 
after  January  1. 1985  up  to  and  including 
plans  years  beginning  on  December  31. 
1985— 

(A)  If  the  plan  has  fewer  than  10,000 
participants  for  the  plan  yean  as 
determined  under  paragraph  (a)(9)  of 
this  section:  the  last  day  of  the  seventh 
month  following  the  close  of  the 
preceding  short  plan  yean  or 

(B)  If  the  plan  has  10,000  or  more 
participants  for  the  plan  year,  as 
determined  under  paragraph  (a)(9)  of 
this  section:  the  last  day  oftthe  second 
month  following  the  close  of  the 
preceding  short  plan  yean  and 

(iii)  For  plan  years  beginning  on  or 
after  January  1. 1986 

(A)  If  the  plan  has  fewer  than  500 
participants  for  the  plan  yean  as 
determined  under  paragraph  (a)(9)  of 
this  section:  the  last  day  of  the  seventh 
month  following  the  close  of  the 
preceding  short  plan  yean  or 

(B)  If  the  plan  has  500  or  more 
participants  for  the  plan  yean  as 
determined  under  paragraph  (a)(9)  of 
this  section:  the  last  day  of  the  second 
month  following  the  close  of  the 
preceding  short  plan  year. 

(9)  For  purposes  of  paragraphs  (a)(5). 
(a)(6).  (a)(8).  (b)(4).  and  (b)(5)  of  this 
section,  the  number  of  participants  in 
the  plan  year  is  determined  as  of  the 
following  dates: 

(i)  If  the  plan  year  is  the  plan's  second 
plan  yean  the  first  day  of  the  first  plan 
yean  or 

(ii)  If  the  plan  year  is  the  plan's  third 
or  a  subsequent  plan  yean  the  last  day 
of  the  second  preceding  plan  year. 

(b)  Reconciliation  due  date.  The  plan 
administrator  of  each  covered  plan  shall 
file  the  premium  reconciliation  form 


prescribed  by  this  part,  in  accordance 
with  the  instructions  accompanying  the 
form,  no  later  than  the  date  specified  in 
the  applicable  paragraph  as  follows: 

(1)  For  plan  years  beginning  before 
September  2. 1976:  two  years  and  30 
days  after  the  beginning  of  the  plan 
yean 

(2)  For  plan  years  beginning  on  or 
after  September  2. 1976  up  to  and 
including  plan  years  beginning  on 
December  31. 1976:  one  year  and  30  days 
after  the  beginning  of  the  plan  yean 

(3)  For  plan  years  beginning  on  or 
after  January  1. 1977  up  to  and  including 
plan  years  beginning  on  December  31. 
1977:  seven  months  after  the  close  of  the 
plan  yean 

(4)  For  plan  years  beginning  on  or 
after  January  1. 1985  up  to  and  including 
plan  years  beginning  on  December  31. 
1985.  if  the  plan  has  10,000  or  more 
participants  for  the  plan  yean  as 
determined  under  paragraph  (a)(9)  of 
this  section:  the  last  day  of  the  seventh 
month  following  the  close  of  the  prior 
plan  yean  or 

(5)  For  plan  years  beginning  on  or 
after  January  1. 1986,  if  the  plan  has  500 
or  more  participants  for  the  plan  yean 
as  determined  under  paragraph  (a)(9)  of 
this  section:  the  last  day  of  the  seventh 
month  following  the  close  of  the  prior 
plan  year. 

(c)  Continuing  obligation  to  file.  •  •  * 
***** 

.    4.  Section  2610.3(e)(2)  is  amended  by 
changing  "(d)(1)"  to  "(e)(1)". 

5.  Paragraph  (a),  the  introductory  text 
of  (b).  (c).  and  (d)  of  S  2610.5  are  revised 
to  read  as  follows: 

§  2610.S    Premium  nte. 

(a)  Single-employer  plans.  For  plans 
other  than  multiemployer  plans,  the 
premium  rate  for  basic  benefits 
guaranteed  under  section  4022(a)  of  the 
act  is  as  follows: 

(1 )  For  plan  years  beginning  after 
September  2. 1976:  one  dollar  for  each 
individual  who  is  a  participant  in  the 
plan  at  any  time  during  the  plan  yean 

(2)  For  plan  years  beginning  on  or 
after  September  2. 1976  up  to  and 
including  plan  years  beginning  on 
December  31, 1977:  one  dollar  for  each 
individual  who  is  a  participant  in  the 
plan  on  the  last  day  of  the  preceding 
plan  yean  or 

(3)  For  plan  years  beginning  on  or 
after  January  1. 1978:  two  dollars  sixty 
cents  for  each  individual  who  is  a 
participant  in  the  plan  on  the  last  day  of 
the  preceding  plan  year. 

(b)  Multiemployer  plans.  For 
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multiemployer  plans,  the  premium  rate 
for  basic  benefits  guaranteed  under 
section  4022(a)  or  4022A(a)  is  as  follows: 

***** 

(c)  Newly  covered  plans.  For  any  plan 
not  previously  covered  by  section  4021 
of  the  Act,  the  plan  administrator  shall 
pay  the  applicable  premium  under 
paragraph  (a)  or  (b)  of  this  section  for 
each  individual  who  is  a  participant  in 
the  plan  on  the  date  the  plan  becomes 
covered  by  section  4021  of  the  Act 

(d)  Changes  in  plan  year.  For  the  first 
full  plan  year  beginning  after  a  plan 
changes  its  plan  year,  the  plan 
administrator  shall  pay  the  applicable 
premium  under  paragraph  (a)  or  (b)  of 
this  section  for  each  individual  who  is  a 
participant  in  the  plan  on  the  last  day  of 
the  short  plan  year. 

6.  Section  2610.6  is  revised  to  read  as 
follows: 


§2610.6.    Form. 

The  form  prescribed  by  this  part  for 
the  declaration,  payment  and 
reconciliation  of  premiums  is  PBGC 
Form  1. 

7.  Section  2610.9  is  amended  by 
revising  the  introductory  paragraph,  and 
paragraph  (c),  by  redesignating  (d)  as  (e) 
and  adding  a  new  (d)  to  read  as  follows: 


§2610.9    Waivers. 

The  late  payment  penalty  charges 
imposed  by  9  2610.8  will  not  be  assessed 
in  whole  or  in  part — 

***** 

(c)  If  the  PBGC,  on  its  own  motion, 
waives  the  application  of  9  2610.8; 

(d)  If  a  plan  that  is  required,  under 

9  2610.3(a),  to  file  the  premium  form  and 
payment  due  on  or  before  the  last  day  of 
the  second  month  following  the  close  of 
a  prior  plan  year  pays  at  least  90  percent 
of  the  premium  due  for  the  plan  year  on 
or  before  the  due  date  and  pays  100 
percent  of  the  premium  due  for  the  plan 
year  on  or  before  the  reconciliation  due 
date  prescribed  by  9  2610.3(b);  or 
***** 

By  delegation  of  Raymond  Donovan, 
Chairman.  Board  of  Directors,  Pension 
BeneHt  Guaranty  Corporation. 

Ford  B.  Ford, 

Under  Secretary  ofLabJt. 

Issued  pursuant  to  a  resolution  of  the 
Board  of  Directors  approving  this  regulation 
and  authorizing  its  chairman  to  issue  same. 
Hemy  Rose, 

Secretary,  Pension  Benefit  Guaranty 
Corporation. 

(PR  Doc.  85-564  Filed  1-6-65;  8:45  am] 
MUMO  COM  7Z0S-01-«I 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
(CGD7I4-01] 

DrawtKidga  Operation  Raguiationa: 
Atlantic  Intracoaatal  Watarway,  FL 

Correction 

In  FR  Doc.  84-33372  beginning  on  page 
49855  in  the  issue  of  Monday,  December 
24, 1984,  make  the  following  correction: 
In  the  third  column.  DATE,  should  read 
"Comments  must  be  received  on  or 
before  February  7, 1985." 

noma  cooc  isos-oi-« 

POSTAL  SERVICE 
39  CFR  Part  265 

Disclosura  of  Information  From 
Customers'  Mailing  Records 

agency:  Postal  Service. 
ACTION:  Proposed  rule. 

summary:  The  Postal  Service  proposes 
to  clarify  its  policy  with  respect  to 
public  disclosure  of  information  about 
its  bulk  business  mail  customers  '  or 
their  mailings.  The  Postal  Service 
receives  or  creates  this  information  in 
the  course  of  providing  mail  services  to 
those  customers.  This  proposal  affects 
the  administration  of  the  Postal 
Service's  information  disclosure  policies 
and  is  consistent  with  the  Freedom  of 
Information  Act  and  the  Postal 
Reorganization  Act. 

DATE:  Comments  must  be  received  on  or 
before  February  8, 1985. 
ADDRESS:  Written  comments  should  be 
mailed  or  delivered  to  the  Records 
Office,  Room  8121,  U.S.  Postal  Service, 
475  L'Enfant  Plaza,  SW.  Washington, 
D.C.  20260-5010.  Copies  of  all  written 
comments  will  be  available  for 
inspection  and  photocopying  between 
9:00  a.m.  and  4:00  p.m.,  Monday  through 
Friday,  in  Room  8121  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Gunnels  (202)  245-4797. 
SUPPLEMENTARY  INFORMATION:  The 
Postal  Service  requires  customers  who 
wish  to  mail  in  bulk,  at  rates  other  than 
the  full  First-Class  postage  rate,  to 


'  For  the  purposes  of  this  proposed  rule,  "bulk 
business  mail  customers"  are  deflned  as  those 
customers  who  are  authorized  to  mail  in  bulk  at  less 
than  the  full  first-Class  postage  rale.  These 
customers  are  primarily  the  publishers  of 
newspapers  and  magazines,  mailers  of  advertising 
matter,  and  nor  proflt  organizations. 


submit  an  application  for  such  privilege 
and  also  to  provide  certain  information 
about  each  mailing  made  at  those  rates. 
The  Postal  Service  needs  the 
information  on  the  application  to 
determine  the  customer's  eligibility  to 
mail  at  the  rate  sought.  Certain  other 
information  is  needed  about  each  bulk 
mailing,  such  as  number  of  pieces, 
weight  per  piece,  percentage  of 
advertising  and  geographic  distribution, 
to  compute  and  verify  Uie  correct 
postage  charge  since  rates  for  the 
various  classes  of  mail  are  based  on 
these  and  other  factors.  This  type  of 
information  is  provided  in  statements 
submitted  with  each  bulk  mailing.  In 
addition  to  applications  and  mailing 
statements,  the  Postal  Service  maintains 
certain  financial  records  related  to  its 
business  transactions  with  these 
customers,  for  example,  those  that  show 
postage  and  fees  payment  activities  and 
balances  in  advance  deposit  accounts. 
Most  of  this  information  is  located  at  the 
post  offices  where  the  mailings  are 
entered. 

In  recent  years,  the  Postal  Service  has 
received  an  increasing  number  of 
requests  from  members  of  the  public  for 
information  about  bulk  business  mail 
customers  and  their  mailings.  The 
practice  of  the  Postal  Service  in 
responding  to  these  requests  has  not 
been  altogether  consistent.  Therefore, 
the  Postal  Service  has  undertaken  a 
comprehensive  review  of  the 
information  submitted  by  bulk  business 
mail  customers  and  now  proposes  to 
clarify  its  regulations  so  thai  consistent 
disclosure  decisions  may  be  made. 

The  Postal  Service  maintains  the 
following  types  of  information  about  its 
bulk  business  mail  customers: 

•  Applications  to  mail  at  other  than 
full  postage  rates  (second;  third-  and 
foiu-th-class  privileges)  including 
statements  of  continued  eligibility  for 
reduced  rates,  and  applications  to  use 
certain  special  services  or  alternative 
methods  for  payment  of  postage. 

•  Mailing  transaction  records  that 
contain  detailed  information  about 
individual  bulk  mailings  or  summary 
information  about  bulk  mailings  during  a 
specific  period  of  time. 

•  Financial  records  that  contain 
information  about  balances  in  advance 
deposit  or  trust  fund  accounts  and 
amoimts  of  postage  and  fees  paid  or 
information  about  customers'  postage 
meter  settings. 

The  Postal  Service  is  proposing  to 
explicitly  prohibit  disclosure  to  the 
public  of  any  information  contained  in 
these  records  that  would  reveal  a 
customer's  mailing  habits  or  practices, 
details  about  specific  mailing 
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transactions,  or  details  of  postage  and 
fee  pajrments.  The  clarified  policy 
would,  however,  permit  disclosure  of 
certain  information  not  viewed  to 
infringe  on  a  customer's  expectations  of 
privacy  when  using  the  mails. 

SpeciAcalJy.  the  Postage  Service  will 
disclose  to  any  person,  upon  request 

(1)  Certain  information,  as  specified  in 
39  U.S.C.  3685(a).  that  the  Postal  Service 
requires  to  determine  a  publication's 
eligibility  for  periodical  publication  mail 
privileges,  including  any  information 
from  periodic  statements  of  continued 
eligibihty  (such  as  PS  Form  3528, 
Statement  of  Ownership,  Management 
and  Circulation). 

(2)  In  accordance  with  39  CFR 
265.6(d)(2).  the  name  and  address  of  the 
holder  of  a  particular  bulk  mail  permit, 
permit  imprint  or  similar  permit,  or 
postage  meter  permit,  and  the  name  of 
ary  person  applying  for  a  permit  in 
behalf  of  a  holder.  In  addition,  certain 
information  from  applications  for  such 
permits  may  also  be  disclosed.  Lists  of 
permit  holders,  however,  will  not  be 
disclosed. 

(3)  volume  information  and  date  of 
mailing  from  mailing  statements 
submitted  with  bulk  mailings  of  political 
campaign  literature  made  by  individual 
candidates  or  by  local,  state  or  national 
campaign  organizations. 

It  is  not  intended  for  there  to  be  any 
restriction  upon  the  disclosure  of  any 
statistical  information  which  does  not 
relate  to  a  particular  customer  and 
which  is  otherwise  available  to  the 
public  under  the  Freedom  of  Information 
Act. 

The  Postal  Service  is  proposing  this 
clarincation  to  protect  customers'  mail 
privacy  and  to  ensure  that  the  disclosure 
of  customer  mailing  transaction  records 
remain  consistent  with  its  overall 
information  disclosure  regulations.  The 
Postal  Ser\ice  has  determined  that 
customer  mailing  transaction  records 
are  exempt  from  mandatory  disclosure 
under  exemption  (b)(4)  of  the  Freedom 
of  Information  Act  (5  U.S.C.  5S2(b)(4))  as 
records  containing  "*  *  *  commercial 
or  Hnancial  information  *  *  *  and 
privileged  or  confidential"  and  under  a 
provision  of  the  Postal  Reorganization 
Act  which  vests  in  the  Postal  Service  the 
discretion  to  withhold  "information  of  a 
commercial  nature  *  *  *  which  under 
good  business  practice  would  not  be 
pubhcly  disclosed  "  (39  U.S.C.  410(c)(2)). 
Records  of  mailing  transactions  reveal 
details  about  customers'  business 
operations  and  are  provided  to  the 
Postal  Service  only  in  order  to  obtain 
mail  services.  Because  of  its  proprietary 
nature,  such  detailed  information  is  not 
ordinarily  and  voluntarily  divulged  by 
businesses  to  their  competitors.  The 


Postal  Service,  moreover,  must  compete 
with  other  distribution  services  and  with 
other  forms  of  communication  for  much 
of  the  matter  that  is.  or  may  be,  mailed 
in  bulk.  Therefore,  information  about 
Postal  Ser\'ice  customers  may  be 
proprietary  to  its  own  business  interests, 
as  well  as  those  of  its  customers,  and 
will  not  be  disclosed,  since  such 
information"*  *  *  would  be  of  potential 
benefit  to  persons  or  firms  in  economic 
competition  with  the  Postal  Service."  (39 
CFR  265.6(b)(3)(vi)). 

In  addition  to  withholding  information 
from  customer  mailing  records,  the 
Postal  Service  is  also  specifically 
prohibited  by  39  U.S.C  412  from 
disclosing  "*  *  *  any  mailing  or  other 
list  of  names  or  addresses  *  *  *  of 
postal  patrons  or  other  persons".  For 
example,  disclosure  requests  for  a  list  of 
the  publishers  authorized  to  mail  at 
second-class  rates  at  a  particular  post 
ofHce  or  a  list  of  customers  authorized 
to  use  permit  imprints  at  a  particular 
post  office,  will,  as  in  the  past,  continue 
to  be  denied. 

Finally,  the  Postal  Service  views  this 
clarification  as  an  extension  of  its 
longstanding  policy  with  regard  to  the 
privacy  of  the  mails.  Second  115.5  of  the 
Domestic  Mail  Manual  (incorporated  by 
reference  in  the  Code  of  Federal 
Regulations  at  39  CFR  11.1)  states,  in 
pertinent  part  that  "no  employee  shall 
disclose  *  •  •  information  which 
concerns  any  mail  sent  or  received  by 
any  particular  sender  *   *   *"  Such  a 
disclosure  would  violate  customers' 
reasonable  expectations  of  privacy  with 
regard  to  their  transactions  with  the 
Postal  Service. 

Although  exempt  by  39  U.S.C.  410(a) 
from  the  requirements  of  the 
Administrative  Procedure  Act.  5  U.S.C. 
553  (b),  (c).  regarding  the  publication  of 
notices  of  proposed  rulemaking,  the 
Postal  Service  invites  public  comment 
on  the  following  proposed  revisions  to 
Title  39.  Code  of  Federal  Regulations. 

List  of  Subjects  in  39  CFR  Fart  285 

Freedom  of  Information,  Postal 
Service. 

PART  265— RELEASE  OF 
INFORMATION 

In  i  265.6.  paragraphs  (b)(3)(viii).  (ix), 
and  (x)  are  proposed  to  be  added  to 
read  as  follows.  The  introductory  text  of 
(6)(3)  is  shown  for  the  convenience  of 
the  user. 

S  265.6    Availability  of  records. 

(b)  •  *  * 

(3)  Information  of  a  commercial 
nature,  including  trade  secrets,  whether 


or  not  obtained  from  a  person  outside 
the  Postal  Service,  which  under  good 
business  practice  would  not  be  publicly 
disclosed.  This  class  includes,  but  is  not 
limited  to: 


(viii)  Information  that  would  reveal 
certain  details  of  a  bulk  business  mail 
customer's  mailing  habits,  practices  or 
operations. 

(ix)  Information  concerning  speciHc 
bulk  business  mailing  transactions, 
except  that  information  concerning  bulk 
mailings  of  political  campaign  literature 
may  be  disclosed. 

(x)  Information  concerning  a  bulk 
business  mail  customer's  payments  of 
postage  and  fees. 

(39  U.S.C.  410(c)(2),  3685(a):  S  U.S.C 

552(b)(4)) 

Fred  Eggleston. 

Assistant  General  Counsel.  Legislative 

Division. 

[FR  Doc.  85-615  Filed  1-8-85:  8:45  am] 

MLUNO  COOC  7710- tl-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  153 

IOPP-250061;  PH-FRL  2750-11 

Notification  to  the  Secretary  of 
Agrlctilture  of  a  Final  Regulation  on 
Automatic  Requirements  for 
Registrant  Submission  of  Risk/Benefit 
and  Exposure  Data 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notification  to  the  Secretary  of 

Agriculture. 

summary:  Notice  is  given  that  the 
Administrator  of  EPA  has  forwarded  to 
the  Secretary  of  the  U.S.  Department  of 
Agricidture  a  final  interpretive  rule  and 
statement  of  policy.  The  rule  issued 
under  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA),  sets  forth 
the  Agency's  interpretation  of  what 
information  FIFRA  secUon  6(a)(2) 
requires  to  be  reported  to  EPA.  Tlie  rule 
also  amends  and  codifies  a  statement  of 
EPA  enforcement  policy  regarding 
which  failures  to  report  information,  or 
delays  in  reporting,  will  be  regarded  by 
EPA  as  actionable  violations.  This 
action  is  required  by  section  25(a)(2)(B) 
of  the  Federal  Insecticide.  Fungicide, 
and  Rodenticide  Act  (FIFRA).  as 
amended. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Alexander,  Registration  Division 
(TS-767C).  Office  of  Pesticide 
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Programs,  Environmental  Protection 

Agency,  401  M  St.,  SW.,  Washington, 

D.C.  20460. 
Office  location  and  telephone  number 

Rm.  1114C.  CM#2, 1921  fefferaon 

Davis  Highway,  Arlington,  VA,  (703- 

557-0592). 
SUWlEMCNTARV  MPOMtATION:  Section 
25(a)(2)(B)  of  FIFRA  provides  that  the 
Administrator  shall  provide  the 
Secretary  of  Agriculture  with  a  copy  of 
any  final  regulation  at  least  30  days 
prior  to  signing  it  for  publication  in  the 
Federal  Register.  If  the  Secretary 
comments  in  writing  regarding  the  final 
regulation  within  15  days  after  receiving 
it,  the  Administrator  shall  issue  for 
publication  in  the  Fednal  Register,  with 
the  Tmal  regulation,  the  comments  of  the 
Secretary,  if  requested  by  the  Secretary, 
and  the  response  of  the  Administrator 
concerning  the  Secretary's  comments.  If 
the  Secretary  does  not  comment  in 
writing  within  15  days  after  receiving 
the  final  regulation,  the  Administrator 
may  sign  the  regulation  for  publication 
in  the  Federal  Register  anytime  after  the 
15-day  period. 

As  required  by  FIFRA  section  25(a)(3), 
a  copy  of  this  flnal  regulation  has  been 
forwarded  to  the  Committee  on 
Agriculture  of  the  House  of 
Representatives  and  the  Committee  on 
Agriculture,  Nutrition,  and  Forestry  of 
the  Senate. 

(Sec.  25.  Pub.  L  92-516.  86  Stat.  973  as 
amended  (7  U.S.C.  136  et  seq.)) 

Dated:  December  21, 19B4. 
Steven  Schatzow, 

Director.  Office  of  Pesticide  Programs. 
[FR  Doc.  85-245  Filed  1-8-45:  8:45  am] 

WLLMOCOK  MM-SO-K 


40  CFR  PART  180        | 
[OPP-3001 1 1;  PH-FBL  2753-7] 

Proposed  Exemption  From  the 
Requirement  of  a  Tolerance:  Dried 
Grape  Pomace 

aqency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  This  document  proposes  that 
dried  grape  pomace  be  exempted  from 
the  requirement  of  a  tolerance  when 
used  as  a  solid  diluent,  carrier  in 
pesticide  formulations.  This  proposed 
regulation  was  requested  by  the 
Pennwalt  Corp. 

DATE:  Written  comments,  identified  by 
the  document  control  number  [OPP- 
300111],  must  be  received  on  or  before 
February  8, 1985. 
AOORESS: 


By  mail,  submit  comments  to:  Program 
Management  and  Support  Division 
(TS-757C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
D.C.  20460. 
In  person,  deliver  comments  to: 
Registration  Support  and  Emergency 
Response  Branch,  Environmental 
Protection  Agency,  Rm.  716A.  CM  #2, 
1921  Jefferson  Davis  Highway, 
Arlington.  VA  22202. 
Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 
FOR  niRTHEII  INFORMATION  CONTACT: 

By  mail:  N.  Bhushan  Mandava, 
Registration  Support  and  Emergency 
Response  Branch,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  D.C.  20460. 
Office  location  and  telephone  number 
Registration  Support  and  Emergency 
Reponse  Branch,  Rm.  724A,  CM  #2, 
1921  Jefferson  Davis  Highway, 
Arlington.  VA  22202.  703-557-7700. 
SUPPLEMENTARY  INFORMATION:  At  the 
request  of  the  Pennwalt  Corp.,  the 
Administrator  proposes  to  amend  40 
CFR  180.1001(c)  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance'for  dried  grape  pomace  when 
used  a  solid  diluent,  carrier  in  pesticide 
formulations  applied  to  growing  crops  or 
to  raw  agricultural  commodities  after 
harvest. 

Inert  ingredients  are  all  ingredients 
which  are  not  active  ingredients  as 
defined  in  40  CFR  162.3(c).  and  include, 
but  are  not  limited  to,  the  following 
types  of  ingredients  (except  when  they 
have  a  pesticidal  efficacy  of  their  own): 
solvents  such  as  water  baits  such  as 
sugar,  starches,  and  meat  scraps;  dust 
carriers  such  as  talc  and  clay;  fillers; 
wetting  and  spreading  agents; 
propellents  in  aerosol  dispensers;  and 
emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 


Preambles  to  proposed  rulemaking 
documents  of  this  nature  include  the 
common  or  chemical  name  of  the 
substance  under  consideration,  the 
name  and  address  of  the  firm  making 
the  request  for  the  exemption,  and 
toxicological  and  other  scientific  bases 
used  in  arriving  at  a  conclusion  of  safety 
in  support  of  the  exemption. 

Name  of  inert  ingredient.  Grape 
pomace,  dried. 

Name  and  address  of  requestor. 
Pennwalt  Corp.,  Philadelphia,  PA  19102. 

Bases  for  approval  1.  Apple  pomace 
is  cleared  under  40  CFR  180.1001(c)  for 
use  as  a  solid  diluent,  carrier  in 
pesticide  formulations. 

2.  Dried  grape  pomace  is  the  residue 
from  juice-extracted  grapes.  Since  it  is 
obtained  from  a  popular  food  item,  the 
Agency  has  found  no  evidence  for 
toxicological  concern. 

Based  on  above  information  and 
review  of  its  use,  it  has  been  found  that 
when  used  in  accordance  with  good 
agricultural  practices  this  ingredient  is 
useful  and  does  not  pose  a  hazard  to 
humans  or  the  environment.  It  is 
concluded,  therefore,  that  the  proposed 
amendment  to  40  CFR  Part  180  will 
protect  the  public  health,  and  it  is 
proposed  that  the  regulation  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  this  inert  ingredient,  may 
request  within  30  days  after  publication 
of  this  notice  in  the  Federal  Register  that 
this  rulemaking  proposal  be  referred  to 
an  Advisory  Committee  in  accordance 
with  section  408(e)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  both  the 
subject  and  the  petition  and  document 
control  number.  "{OPP-300111]."  All 
written  comments  filed  in  response  to 
this  notice  of  proposed  rulemaking  will 
be  available  for  public  inspection  in  the 
Registration  Support  and  Emergency 
Response  Branch  at  the  address  given 
above  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
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establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Fedaral  Registar  of  May  4. 1981  (46 
FR249S0). 

(Sec  4(M(e).  68  Stat.  S14  (21  U.S.C  34ea(e))) 

List  of  Subjects  in  4Q  CFR  Part  lao 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated  December  31. 1984. 

Douglaa  D.  Campt. 

Duvctor.  Registration  Division.  Office  of 
Pfnttcide  Programs. 

PART  18fr-{AMEN0E0] 

Therefore,  it  is  proposed  that  40  CFR 
180.1001(c)  be  amended  by  adding  and 
alphabetically  inserting  the  inert 
ingredient  as  follows: 

§  1M.1001    ExampOons  from  Mw 
requiremant  of  a  totanuioa. 


should  read  "(30  days  from  date  of  final 
publication  in  the  Federal  Register)." 


aaiatocoot  itss-svn 


(c)  •  •  * 


Gfsp*  poKMCtt.  dnsd.. 


SdddhNnt 


|FR  Doc.  85-587  Filed  1-8-85;  8:45  un) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  tha  Sacratary 

43  CFR  Part  2 

Records  and  Tastimony;  Fraadom  of 
Information  Act;  Foa  Sdiodula  Changa 

Correction 

In  FR  Doc.  B5-19  beginning  on  page 
286  in  the  issue  of  Thursday.  January  3. 
1985.  make  the  following  corrections: 

S2.19    (Corractadl 
1.  On  page  287.  in  the  middle  column. 


in  9  2.19(f).  "Filling"  should  read 
"Billing". 

Appendix  A — ICorrected] 

2.  In  the  third  column,  in  the  second 
line.  "$.50"  should  read  "$4.50". 

3.  In  the  same  column,  in  the 
paragraph  designated  "(15)".  the  last 
line  which  reads  "February  4. 1985." 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

4«  CFR  Parts  SO  and  56 
(CGD-77-140] 

Miacananaous  («nangas  lo  I'ans  so 
and  56 

AOCNCV:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

•UMMARV:  These  proposed  regulations 
would  amend  several  sections  of  46  CFR 
Part  56  of  the  Coast  Guard's  Marine 
Engineering  Regulations  for  vessel 
piping  systems  to  clarify  technical 
requirements,  correct  errors  and  revise 
the  lists  of  acceptable  standards  and 
specifications.  The  reasons  for  these 
changes  are  advances  in  technology  and 
suggestions  from  industry  and  Coast 
Guard  field  units.  This  proposal  would 
result  in  a  better  understanding  of  the 
technical  requirements  for  vessel  piping 
systems.  This  document  also  proposes 
to  amend  the  general  provisions  in  Part 
50. 

DATES:  Conunents  must  be  received  on 
or  before  March  11, 1985. 
ADOncsscs:  The  comments,  draft 
evaluation,  and  materials  referenced  in 
this  notice  will  be  available  for 
examination  and  copying  between  8 
a.m.  and  4  p.m..  Monday  through  Friday, 
except  holidays,  at  the  Marine  Safety 
Council  (G-CMC/21).  Room  2110.  Coast 
Guard  Headquarters.  2100  Second 
Street,  SW.,  Washington,  D.C  20593. 
Comments  may  also  be  delivered  to  this 
address. 

FOa  FUMTHER  IIIFOmiATKMI  CONTACT 
Mr.  Fred  W.  Weidner.  Office  of 
Merchant  Marine  Safety  (202^26-2160). 
SUPM.EMENTARV  INPOmNATION:  The 
public  is  invited  to  participate  in  this 
proposed  rulemaking  by  submitting 
written  views,  data,  or  arguments. 
Persons  submitting  comments  should 
include  their  name  and  address,  identify 
this  notice  (CGD  77-140)  and  the 
specific  section  of  the  proposal  to  which 
each  comment  applies,  and  give  the 
reasons  for  the  comment.  The  proposal 
may  be  changed  in  view  of  the 
comments  received.  All  comments 
received  will  be  considered  before  fmal 
action  is  taken  on  this  proposal.  No 
public  hearing  is  planned,  but  one  will 
be  held  at  a  time  and  place  to  be  set  in  a 
later  notice  in  the  Federal  Register  if 
requested  in  writing  and  it  is  determined 


that  the  opportimity  to  make  oral 
presentation  will  aid  the  rulemaking 
process.  If  acknowledgment  of  receipt  of 
a  comment  is  desired,  a  stamped,  self- 
addressed  postcard  or  envelope  should 
be  enclosed. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Fred  W. 
Weidner.  Project  Manager,  Office  of 
Merchant  Marine  Safety  and  Mr. 
Michael  M.  Mervin.  Project  Attorney. 
Office  of  Chief  Counsel. 

Discussion  of  Proposed  Rule 

This  proposal  is  intended  to  decrease 
confusion  about  certain  requirerrtf  nts  for 
vessel  piping  systems  in  46  CFR  part  56. 
Additionally,  the  tables  of  acceptable 
standards  are  revised  and  typographical 
errors  are  corrected.  There  is  no 
intention  to  require  changes  to 
installations  which  have  already  been 
accepted  by  Coast  Guard  inspectors. 
These  proposed  amendments  will  be 
applied  to  vessels  contractpd  for  after 
the  date  these  changes  become  effective. 
Section  50.15-1  has  been  revised  to 
reflect  current  language  concerning 
incorporation  by  reference,  including 
use  of  the  table  of  Material  Approved 
for  incorporation  by  Reference  in  the 
Finding  Aids  portion  of  the  Code  of 
Federal  Regulations. 

The  terms  "screwed",  "threaded", 
"screwed  threads"  and  "screw  threads" 
appear  in  various  places  in  these 
regulations.  In  line  with  revisions  to  the 
American  National  Standards  Institute 
(ANSI)  standards,  the  titles  of  several 
documents  cited  have  been  previously 
changed  from  "screwed"  to  "threaded" 
but  these  words  in  the  text  of  the 
regulations  have  not  been  brought  up  to 
date  with  the  text  of  ANSI  B31.1.  At  this 
time,  the  terras  "threaded"  or  "threaded 
joints"  are  being  substituted  for  the 
terms  "screwed"  or  "screwed  joints". 
These  terms  continue  to  refer  to  pipe 
joints  made  by  screw  threads. 

Section  56.01-3  would  be  reworded  for 
clarification  but  without  substantive 
change. 

In  Section  56.01-6  the  reference  to 
American  Society  for  Testing  and 
Materials  (ASTM)  Specification  A72 
would  be  removed.  ASTM  A72.  wrought 
iron  pipe  is  no  longer  produced  and 
ASTM  has  dropped  this  specification. 
This  also  affects  SS  56.10-5(b)  and 
56.60-l(a). 

The  words  "salt  water"  would  be 
removed  from  S  56.01 -10(c)(l)(vii)  to 
make  it  clear  that  the  Coast  Guard  also 
intends  to  require  plan  review  of  crude 
oil  tanks  washing  piping.  This  review  is 
already  required  because  any  piping 
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handling  crude  oil  on  a  crude  oil  carrier 
would  be  considered  cargo  piping.  The 
change  ia  for  clarification  only.  The  flnal 
rules  dealing  with  detailed  requirements 
for  crude  oil  washing  systems  were 
published  in  the  Federal  Register  of  June 
30, 1980  (45  FR  43709). 

The  wording  of  56.01-10(c)(l)(xiii) 
would  be  changed  to  show  more  clearly 
that  all  piping  for  hot  water  over  250  'F 
is  subject  to  review.  Current  wording 
attempts  to  warn  the  reader  that  piping 
used  for  hot  water  over  375'F  is 
prohibited,  but  it  is  sometimes  read  to 
mean  that  the  latter  is  not  subject  to 
review.  Section  56.50-15(h)  will  continue 
to  prohibit  piping  for  hot  water  heating 
over  375  T. 

Section  58.01-10(c)(2)  currently 
requires  submittal  of  a  large  number  of 
piping  arrangement  drawings.  These 
drawings  are  used  primarily  for  two 
reasons: 

1.  To  be  sure  that  location 
requirements,  such  as  spacing  of  Hre 
hose  stations,  are  met;  and 

2.  Because  the  material  lists  are  much 
more  complete,  detailed  and  specific  on 
the  typical  piping  arrangement  drawing 
than  on  the  typical  diagram  required  in 
§  56.01-10(c)(l). 

Information  required  in  the 
errangement  drawings  is  often  found  in 
these  typical  diagrams.  In  these  cases 
we  have  found  that  it  is  unnecessary  to 
submit  an  arrangement  drawing.  In 
some  piping  systems  such  as  main  steam 
systems,  the  arrangement  drawings  are 
also  used  for  calculations  such  as 
thermal  stress  analysis.  Therefore, 
section  56.01-10  would  be  amended  by 
adding  a  new  paragraph  (f)  permitting 
the  substitution  of  a  piping  system 
diagram  containing  locations  where 
required  and  a  fully  detailed  material 
list  in  lieu  of  an  arrangement  drawing 
unless  calculations  are  also  required  for 
that  system. 

Piping  systems  not  requiring  plan 
review  currently  must  meet  "normal 
commercial  standards."  This  phase  is 
not  well  defined  and  has  led  to  v.ide 
variations  of  interpretation.  This  is 
undesirable  because  these  non-reviewed 
systems  are  first  seen  by  the  Coast 
Guard  when  they  are  already 
completed.  If  a  Coast  Goard  inspector 
considers  them  substandard, 
considerable  extra  cost  may  be  involved 
in  correcting  them.  In  practice,  most 
piping  systems  are  evaluated  based  on 
operational  testing,  unless  the  inspector 
considers  them  actually  unsafe  rather 
than  merely  substandard.  Section  56.04- 
10  would  be  changed  to  clarify  what 
would  constitute  a  substandard 
installation. 

The  term  "vital"  has  been  used  in  the 
Marine  Engineering  Regulations  for 


many  years.  There  have  been  differing 
interpretations  of  that  term  among  Coast 
Guard  and  marine  industry  personnel. 
This  has  led  to  avoidable  resubmittal  of 
required  plans  and  inadvertent  non- 
compliance with  regulations.  The  term 
"vital"  has  been  defined  to  clarify  its 
intended  meaning  and  to  reflect  past 
and  current  policy.  This  definition 
would  be  added  to  §  56.07-5.  A 
definition  of  "plate  flinge"  is  also  to  be 
added,  for  reasons  discussed  under 
§  56.30-10(b)(5). 

ANSI  B31.1  has  been  incorporated  by 
reference.  Section  101.5  of  ANSI  B31.1 
deals  with  dynamic  effects.  46  CFR 
56.07-10{c)  currently  replaces  all  of 
Section  101.5.  Section  56.07-10(c) 
appears  to  state  that  internal  dynamic 
eiTects  such  as  water  hammer,  sudden 
opening  of  a  relief  valve,  etc.,  could  be 
accounted  for  by  a  twenty  percent 
reduction  of  allowable  stress  or  by  an 
anaylsis  of  ship  motions.  In  practice. 
Coast  Guard  engineers  reviewing  plans 
would  have  to  point  out  to  submitters 
that  the  word  "impact"  did  not  apply 
only  to  the  ship  being  hit  by  waves  or 
other  ships  but  also  to  the  impact  of 
dynamic  effects  inside  the  system.  The 
new  wording  clarifies  this  by  making 
ANSI  B31.1  paragraphs  101.5.1  (Impact), 
101.5.2  (Wind),  and  101.5.4  (Vibration) 
more  clearly  applicable  to  shipboard 
piping  systems.  Only  101.5.3 
(Earthquake)  would  be  replaced  by 
Section  56.07-10(c),  which  would  be 
retitled  "Ship  Motion  Dynamic  Effects." 
There  would  be  no  specific  Coast  Guard 
requirements  for  internal  dynamic 
analysis,  because  ANSI  B31.1  requires 
only  that  the  designer  take  this  into 
account.  It  is  felt  that  once  designers  are 
aware  that  the  20%  allowable  stress 
reduction  or  ship  motion  dynamic 
analysis  are  not  intended  to  make 
internal  dynamic  analysis  unnecessary, 
no  specific  reporting  requriement  on 
how  it  was  done  will  be  needed.  If 
engineers  note  in  the  course  of  plan 
review  that  a  system  could  have  severe 
internal  dynamic  loads  and  the  design 
does  not  appear  sufficiently 
conservative,  information  on  how  this 
was  considered  will  be  requested  prior 
to  approval. 

The  reference  to  nuclear  piping  in  this 
section  would  be  removed  because  it  is 
duplicated  in  the  nuclear  system 
regulations,  46  CFR  55.10-5. 

Section  56.07-10(d)(2)  would  be 
amended  because  it  duplicates  §  56.50- 
40. 

Section  56.07-10(e)  is  in  conflict  with 
Subpart  56.60  because  it  appears  to  limit 
acceptable  piping  materials  to  those 
listed  in  Tables  56.80-l(a)  and  56.60- 
2(a).  Actually,  Subpart  56.60  also 
permits  materials  listed  in  Sections  I,  III, 


and  VIII  of  the  American  Society  of 
Mechanical  Engineers  (ASME)  Boiler 
and  Pressure  Vessel  Code  and  others 
specifically  accepted  for  individual 
applications.  This  would  be  changed  to 
refer  to  Section  56.60-1  (a)  where  the 
actual  requirements  are  spelled  out. 

Section  56.15-l(a)  would  be  amended 
by  adding  the  phrase  "of  materials 
complying  with  Subpart  56.60"  after  "the 
applicable  standards  in  Tables  56.60- 
1(a)  and  56.60-l(b)"  to  clarify  the 
requirement  discussed  that  all  piping 
materials  comply  with  56.60-l(a)  even 
though  the  adopted  standards  include 
some  unacceptable  as  well  as 
acceptable  materials. 

Paragrapha  (a)  through  (c)  of  Section 
56.20-1  contain  requirements  for 
acceptance  of  values.  These  paragraphs 
have  frequently  caused  confusion.  The 
design  requirements  for  acceptance  are 
less  clear  than  the  procedural 
requirements,  particularly  in  the  case  of 
welded  valves.  For  welded  valves  the 
only  requirements  are  for  acceptable 
materials  and  specific  acceptance  by  the 
Commandant  (G-MTH)  for  the  service 
intended.  Paragraphs  (a)  and  (b)  would 
be  rewritten  to:  (1)  Permit  valves 
manufactured  to  adopted  standards 
(subject  to  the  Coast  Guard  piping 
design  and  material  requirements);  (2) 
list  the  requirements  for  acceptance  by 
the  Commandant  (G-MTH).  and  (3)  give 
examples  of  some  methods  of 
calculation  or  testing  by  which 
compliance  with  these  requirements  can 
be  demonstrated.  It  is  necessary  to 
amend  paragraph  (a)  as  well  as 
paragraph  (b)  because  another  change  in 
this  rulemaking  adopts  ANSI  B16.34,  a 
valve  standard  that  includes  welded 
valves.  Also,  the  regulations  and  the 
adopted  standards  have  changed  over 
the  years.  It  is  necessary  to  clarify  that 
materials  listed  in  adopted  design 
standards  are  not  acceptable  unless  use 
of  these  materials  is  also  permitted  by 
56.60-l(a). 

Section  56.20-fl  would  be  rearranged 
to  clarify  that  paragraph  (a)  applies  to 
all  valves,  not  only  those  over  a  certain 
size  and  pressure  which  must  be  of 
outside  screw  and  yoke  design.  The  use 
of  wafer  valves  would  be  limited  by 
paragarph  (c)  to  agree  with  ABS  rules 
and  allow  piping  to  be  removed  inboard 
of  a  skin  valve  without  drydocking. 

Section  56.20-15  would  be  clarified  by 
the  addition  of  paragraph  (c)  which 
would  offer  two  methods  of  testing  to 
those  manufacturers  who  wish  to  prove 
that  their  resilient  seated  valves  qualify 
as  Category  A  or  positive  shut-off 
valves.  A  simple  and  inexpensive 
pressure  leakage  test  with  all  resilient 
seating  material  removed  may  be 
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chosen  by  those  who  use  small  amounts 
of  resilient  seating  materials.  Valves 
already  recognized  by  the  Commandant 
(G-MTH)  as  positive  shut-off  or 
Category  A  at  the  time  this  regulation 
becomes  effective  need  not  be  tested  so 
long  as  there  are  no  changes  in  design  or 
materials,  and  no  casualty  data  or  Coast 
Guard  test  results  indicate  a  need  to 
withdraw  acceptance. 

Bolting  requirements  in  %  56.25-20 
contain  conflicting  wording.  Section 
56.25-20(c)  prohibits  the  use  of  headed 
alloy  bolts,  requiring  studs  instead. 
Paragraph  (a),  (b)  and  (d)  would  be 
amended  so  as  not  to  conflict  with  this. 
The  bolting  requirements  also  insist 
upon  heavy  heads  and  heavy  nuts.  This 
came  from  the  steel  flange  standard 
ANSI  B16.5.  which  calls  for  oversize 
holes  to  ensure  bolts  are  loaded  in 
tension  in  spite  of  some  bending  loads 
applied  to  the  joint.  If  a  designer 
chooses  to  use  a  nonstandard  flange  and 
bolt  combination,  which  would  require 
specific  acceptance,  he  may  choose  not 
to  use  oversize  holes.  The  requirement 
for  heavy  bolts  and  nuts  is  incorrectly 
printed  twice.  The  second  version,  an 
obsolete  reference  to  square  as  well  as 
heavy  hex  heads,  will  be  deleted. 

Section  56.30-5(c).  socket  welds, 
makes  reference  to  ANSI  B31.1.  but  not 
to  Coast  Guard  regulations  which 
conflict  with  the  current  version  of  ANSI 
B31.1.  Reference  would  also  be  made  to 
§§  56.70-15{d)(3)  and  56.30-10(b)  (4) 
through  (6).  Discussion  of  the  differences 
between  these  sections  and  B31.1 
appears  below. 

Section  56.30-10(a)  contains  the 
symbol  "I-N".  This  obsolete  reference, 
which  should  have  been  deleted  when 
this  old  nuclear  piping  class  was 
deleted,  would  be  removed  at  this  time. 
Details  may  be  found  in  the  Federal 
Register  of  29  June  1973  (38  FR  17230). 

Several  changes  are  to  be  made  to  the 
requirements  for  flanges  in  §  5e.30-10(b). 
In  paragraphs  (b)(1)  and  (b)(2).  "screwed 
threads"  would  be  changed  to  "screw 
threads"  without  change  in  meaning. 
Paragraph  (b)(3)  would  be  reworded  to 
conform  to  ANSI  B31.1  to  reduce 
misunderstandings  of  the  Coast  Guard 
limitations  on  use  of  slip-on  flanges 
when  radiography  is  required.  The  new 
wording  would  allow  ANSI  B16.5  slip-on 
flanges  of  class  300  and  lower  ratings, 
any  size  in  Class  II  piping.  4  inches  and 
smaller  in  Class  I  and  Class  II-L  piping, 
and  only  in  small  instrument  lines  in 
Class  I-L  piping,  except  that  if  100% 
radiography  is  required,  a  butt  welding 
flange  must  be  used.  The  discussion  of 
fillet  weld  sizing  below  would  also  be 
applicable  to  this  change.  The  reference 
to  'Table  56.95-10"  has  been  changed  to 
"I  56.90-10". 


The  sizing  of  fillet  welds  has  been 
reduced  in  ANSI  831.1.  from  a  leg 
dimension  of  1.4  times  the  nominal  pipe 
wall  thickness  (1.4T).  which  still  appears 
in  the  regulations,  to  1.09  times  the 
nominal  wall  thickness  (1.09T).  For  an 
interim  period.  1.25  times  the  minimum 
wall  thickness  (1.25T)  was  used.  (For  the 
standard  12.5%  mill  tolerance,  this  is 
identical  to  1.09T.)  This  was  done 
primarily  for  socket  type  pipe  joints  and 
socket  weld  fittings,  where  the  surface 
area  of  the  parts  to  be  joined  did  not 
always  allow  the  larger  fillets.  However, 
the  Coast  Guard,  and  other  members  of 
the  ANSI  subcommittees  dealing  with 
steel  flanges  and  flanged  valves,  do  not 
consider  this  reduction  appropriate  for 
fillet  welds  which  effectively  ser\'e  as 
all  or  part  of  the  hub  area  of  a  flange  to 
pipe  joint.  Unless  commentors  can 
submit  calculations  or  test  data  proving 
that  this  approach  is  overly 
conservative,  the  regulations  will  not  be 
changed  to  conform  to  ANSI  831. 1. 

The  outside  fillet  welds  of  slip-on 
flanges  and  the  fillet  welds  of  socket 
weld  flanges  will  be  required  to  have  a 
leg  dimension  of  1.4  times  the  nominal 
"wall  thickness.  Note  that  this  dimension 
allows  the  throat  of  a  perfectly  formed 
fillet  weld  to  be  the  same  as  the  nominal 
pipe  wall  thickness,  which  makes  for  a 
smooth  stress  flow  and  eliminates  a 
weak  point.  Since  fillet  welds  made  in 
the  confined  spaces  on  board  ships  are 
often  imperfectly  shaped,  the  reduction 
to  1.09  times  the  nominal  thickness,  with 
an  ideal  throat  size  of  77%,  is  considered 
inappropriate.  The  regulations  already 
contain  one  provision  to  reduce  the  fillet 
size  when  heavy  wall  pipe  is  used  for 
long  life  in  corrosive  service  rather  than 
for  strength.  The  limit  of  fillet  size  to 
0.525  inch  in  Class  II  piping  will  be 
retained.  Another  relaxation  of  the  1.4T 
requirement  would  be  added,  by 
amending  the  Note  in  Table  56.30-10(b) 
to  state  that  the  fillet  need  not  be  larger 
than  the  space  available  for  it  on  the 
hub  of  the  flange.  This  reflects  a  long- 
standing inspection  practice,  and  allows 
the  user  of  heavy-wall  small  diameter 
pipe  in  Class  II  service  with  Class  150 
flanges  a  benefit  similar  to  that  given  to 
large  diameter  piping  by  the  0.525  inch 
limit. 

Paragraph  (b)(5)  of  the  flange 
regulations  deals  with  "flanges 
fabricated  from  steel  plate."  A  change 
would  be  made  to  remove  the 
requirement  that  a  flange  meeting  the 
requirements  of  Part  54  must  also  meet 
the  dimensional  requirements  of  an 
accepted  ANSI  standards.  Application 
of  this  dual  standard  has  been  confusing 
in  the  past  and  is  deemed  unnecessary. 

Footnote  2  of  Table  56.30-20(c)  would 
be  changed.  When  this  footnote  was 


added,  it  was  intended  to  permit 
threaded  joints  for  the  attachment  of 
hydraulic  components  which  are  often 
only  available  in  that  form.  It  was  top 
loosely  worded  and  designers  who  used 
these  reglations  began  to  submit 
hydraulic  systems  with  long  pipe  runs 
entirely  made  up  of  threaded  pipe  and 
fittings.  The  note  is  reworded  to  better 
reflect  the  original  intent. 

Paragraphs  (a)  and  (b)  of  S  56.30-40 
would  be  reworded.  Discussion 
sentences  are  removed  as  they  are  not 
regulatory  in  nature.  The  actual 
requirements  are  reworded  to  make  it 
clear  that  the  alternative  methods  to 
prevent  creeping  are  only  examples. 

Sections  56.35-10  and  56.35-15  would 
be  clarifled  by  adding  a  paragraph  to 
each  referring  the  reader  to  §  56.60-25(e) 
for  non-metallic  expansion  joints. 
Frequent  questions  regarding  the  need 
for  cyclic  testing  of  rubber  expansion 
joints  have  been  received.  Reference  to 
the  actual  requirements  for  non-metallic 
joints  here  will  show  that  §§  56.35-10 
and  56.35-15  are  intended  only  for 
metallic  expansion  joints.  A  new 
paragraph  would  be  added  for  metallic 
expansion  joints  that  meet  the 
Expansion  Joint  Manufacturers 
Association  Standards  (EJMA)  to  be 
accepted  in  lieu  of  other  requirements. 

Section  56.50-(l)(c)  would  be 
amended  by  the  addition  of  the  clause 
"except  that  sluice  valves  or  gates  in 
oiltight  bulkheads  of  tankships  will  be 
given  special  consideration  by  the 
Commandant  (G-MTH)."  This  would 
reflect  existing  practice.  Modem  sluicing 
systems  have  been  accepted  by  the 
Coast  Guard  on  an  individual  case  basis 
under  the  "general  equivalency" 
regulations  46  CFR  50.20-30  and  30.15-1. 

Section  56.50-l{g)(l)  would  be 
amended  to  conform  to  changes  in 
§§  56.50-5  and  56.50-60  discussed 
below,  by  removal  of  the  words  "for 
cargo  and  fuel  oil  deep  tanks." 

Section  56.50-1(1)  would  be  reworded 
to  clarify  that  it  is  applicable  only  to  dry 
cargo  spaces  and  that  means  other  than 
enclosures  to  protect  piping  from 
damage  will  be  accepted. 

Sections  56.50-5.  applicable  to  all  oil 
systems,  and  56.50-60,  applicable  to 
certain  oil  systems,  are  to  be  combined 
into  one  section,  which  would  become 
§  56.50-60.  Most  of  the  requirements 
would  remain  unchanged,  but  in  some 
cases,  requirements  previously 
applicable  only  to  certain  oil  systems 
would  become  applicable  to  all  oil 
systems.  Details  will  be  discussed  in 
this  preamble  under  S  56.50-60. 

Section  56.5O-20(a)  currently  prohibits 
stop  valves  between  pressure  vessels  or 
piping  systems  and  their  protective 
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devices  such  as  relief  valves.  However, 
other  regulations  and  practices 
contradict  this.  In  general,  the  real 
requirement  is  that  there  must  always 
be  overpressure  protection  in  service. 
For  example,  v^hen  two  or  more  relief 
valves  of  sufficient  capacity  are 
provided,  they  may  have  interlocked 
stop  valves  so  one  relief  can  be  replaced 
in  service  and  the  other  cannot  be  shut 
off  at  the  same  time.  Such  a  situation 
would  be  recognized  by  adding  the 
words  "except  as  specifically  provided 
for  in  other  regulations  or  as  specifically 
authorized  by  the  Commandant  (G- 
MTH)."  A  similar  change  would  be 
made  for  valves  in  relief  valve  discharge 
lines  by  removing  the  words  "in  nuclear 
system"  and  adding  the  words  "or  as 
specifically  provided  for  in  other 
regulations,"  to  the  end  of  paragraph  (c) 
of  the  same  section. 

Section  56.50-25(d)  would  be  clarified 
by  adding  a  sentence  stating  that 
backpressure  in  relief  piping  must  be 
considered  with  all  relief  valves  using 
the  same  discharge  pifnng  assumed  to 
be  simultaneously  discharging  at  full 
capacity. 

Section  56.50-45(b)  would  be  clarified 
by  adding  the  words  "and  well 
separated"  after  "independent".  This 
would  show  that  the  intent  of  this 
requirement  is  to  ensure  that  a  single 
incident  like  fouling  or  minor  grounding 
will  not  cause  a  common  mode  failure  of 
both  main  propulsion  circulating  water 
intakes.  At  the  time  this  regulation  was 
written,  ships  typically  had  three  sea 
chests,  known  as  "port",  "starboard" 
and  "high"  sea  suctions.  This 
arrangement  ensured  that  noting  short 
of  a  hard  grounding  followed  by  a  falling 
tide  could  prevent  operation  of  the  main 
propulsion  and  ships  service  generating 
machinery.  Loss  of  this  machinery  will 
often  make  salvage  and  lightening  much 
more  di^cult.  Some  modem  designs 
have  been  submitted  with  only  two 
main  sea  chests,  located  in  one  sea 
chest  structure  with  a  centerline 
dividing  bulkhead.  This  is  considered 
unacceptale  when  pollution  prevention 
in  coastal  waters  and  the  development 
of  deeper  draft  ships  make  the  need  for 
prompt  refloating  of  a  grounded  vessel 
even  more  important  than  in  the  past. 

The  regulations  on  bilge  systems 
would  be  amended  so  as  to  inform  the 
designer  that  designs  other  than  the 
conventional  manifold  system  will  be 
considered.  This  is  particularly 
important  on  combination  carriers, 
mobile  offshore  drilling  units,  and  other 
industrial  vessels.  The  regulations 
detailing  requirements  for  the 
coventional  systems  would  be  retained, 
and  a  sentence  would  be  added  making 


the  requirements  for  rapid  operation  of 
suction  valves  apphcable  to  discharge 
valves  as  well.  The  intent  of  the 
requirement  for  rapid  operation  of 
suction  valves  is  to  get  the  whole  bilge 
system  working  immediately,  before  the 
water  level  in  the  bilges  begins  to 
damage  machinery  or  hazard  the  vessel. 
This  cannot  be  accomplished  unless  the 
discharge  valve  can  also  be  promptly 
operated. 

The  formula  for  calculating  bilge  main 
size  has  been  incorrect  in  the 
regulations  for  several  years.  It  would 
be  corrected  at  this  time  by  removing 
the  open  parenthesis  from  before  the  L 
Due  to  previous  changes,  the  entire 
equation  will  be  published  for  clarity.  In 
Note  1  under  this  formula,  the  word 
"tankers"  would  be  changed  to  "tank 
vessels."  The  exemption  of  liquid  cargo 
areas  served  by  suitable  cargo  piping 
systems  from  the  vessel  length  when 
computing  the  bilge  main  and  pump 
sizes  is  equally  applicable  to  tank 
barges  and  to  tank  ships.  New 
regulations  have  begun  to  use  "tanker" 
to  mean  "tank  ship"  only,  rather  than 
"tank  vessel"  which  includes  both  "tank 
ship"  and  "tank  barge". 

The  emergency  bilge  suction 
requirements  are  unclear  in  their  present 
form.  Section  56.50-50(f)  requires 
vessels  over  180  feet  in  river  and  similar 
service  to  have  emergency  suctions,  but 
the  subsequent  subparagraphs  do  not 
provide  criteria  for  approval  of  the 
design  in  such  services.  To  correct  this, 
it  is  proposed  to  amend  paragraph  (fj(3) 
by  adding  the  words  "not  covered  by 
paragraphs  (f)(1)  and  (f)(2)  of  this 
section."  This  change  could  be  regarded 
as  an  increase  in  requirements  in  areas 
where  local  Coast  Guard  officials  have 
permitted  other  designs  to  be  used  to 
comply  with  the  introduction  to 
paragraph  [f].  Persons  wishing  to 
continue  to  build  with  such  designs  are 
invited  to  comment. 

The  piping  separation  requirements. 
§  56.5(>-50(h),  are  often  misinterpreted. 
Some  progress  was  made  informally 
around  1975  when  persons  questioning 
this  regulation  were  informed  that  the 
word  "cargo"  should  be  read  as  "dry 
cargo"  and  did  not  refer  to  liquid  cargo 
tanks.  However,  formalizing  this  change 
along  would  not  really  make  the  intent 
clear.  Also,  there  have  been  additional 
requirements  dealing  with  pipe 
separation  developed  in  other 
regulations.  Most  notably,  there  are  now 
"  segregated  ballast"  and  "clean 
ballast"  requirements  in  33  CFR  Part 
157f  and  slop  discharge  piping 
requirements  in  both  33  CFR  Part  157 
and  33  CFR  Part  155.  New  designs 
combining  bilge  and  fire  pumps  and 


providing  means  to  concentrate  oil  from 
bilge  slops  have  also  led  to  new  risk 
areas.  At  this  time,  it  is  proposed  to 
combine  the  effects  of  all  these  changes 
into  a  redrafting  of  §  56.50-50(h).  This 
would  take  the  form  of  dividing  piping 
services  into  groups  which  must  be  kept 
separated  from  other  groups.  Following 
the  listing  of  the  groups,  the  permitted 
means  of  connection  such  as  spool 
pieces,  swing  ells,  blinds,  and  common 
pumps  would  be  detailed.  While  the 
proposal  is  not  entirely  free  of  new 
material,  it  is  largely  a  combination  of 
the  present  requirements  of:  46  CFR 
5e.50-50(h)  and  (1),  5e.5O-«0(e),  56.50- 
5(a)  (concurrently  to  be  relocated  to 
§  56.50-60(a)),  34.17-15(e).  32.50-15(a)(3). 
32.52-5(a).  34.10-5(f).  76.10-5(f),  95.10- 
5(f).  and  108.417  (c)  and  (e);  and  33  CFR 
155.410. 157.11. 157.37. 157.39  and 
157.03(r). 

In  Section  5&50-50(k].  the  word 
"deep"  would  be  removed  in  two  places 
and  the  wchyIs  "except  ballast  piping  in 
ballast  tanks"  would  be  added.  This 
regulation  is  intended  to  prevent 
flooding  of  spaces  or  undesired  mixing 
of  fluids  through  piping  that  is  damaged 
or  corroded  in  tanks.  The  words  "deep 
tanks"  have  been  variously  interpreted 
in  the  past.  Since  flooding  can  occur 
equally  well  horn  inner  bottom  tanks, 
side  tanks  etc.,  the  limitation  of  this 
requirement  to  deep  tanks,  whatever 
this  term  may  be  read  to  include,  is  to  be 
removed. 

The  bilge  pump  table.  Table  56.50- 
55(b)(1),  lacks  an  entry  for  manned 
barges  in  other  than  ocean  and 
coastwise  service.  It  is  proposed  to  add 
a  line  making  the  requirements  for 
unmanned  barges  in  all  waters 
applicable  also  to  manned  barges  in 
other  than  ocean  and  coastwise  service. 
This  requirement  calls  for  suitable  hand 
or  power  pumps  or  siphons,  fixed  or 
portable,  either  on  the  barge  or  on  the 
tug. 

In  Section  56.50-55(e)(l),  the 
requirements  for  separation  of  bilge 
pumps  would  be  clarified  by  additional 
wording  showing  the  intent  of  the 
existing  wording  and  giving  an  example 
of  what  sort  of  alternative  arrangements 
the  Commandant  (G-MTH)  will 
consider  acceptable.  At  the  same  time 
"possible"  would  be  changed  to 
"practicable"  since  it  is  always 
"possible"  in  new  construction  but 
frequently  not  practicable  to  build  a 
separate  pump  room  to  meet  this 
requirement.  The  operational 
requirement  to  keep  shut-off  valves 
closed  when  not  in  use  would  be  deleted 
since  it  is  not  a  design  requirement  and 
is  generally  practiced  without  being 
required. 
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As  briefly  referred  to  above.  Sections 
56.50-5  and  56.50-60  both  deal  with  oil 
systems.  These  would  be  combined  into 
one  section,  the  proposed  Section  56.50- 
60.  The  title  would  be  changed  to 
"Systems  containing  oil."  The  existing 
§  56.50-60(a)  would  be  followed  by  the 
words  of  the  existing  §  56.50-5(a). 
Existing  §  56.50-60(b)  would  be  retained. 
Existing  S  56.50-60(c)  would  be  retained, 
with  an  added  sentence  restricting  oil 
piping  in  accommodation  spaces.  The 
obsolete  ASTM  sepcification  A445 
would  be  removed  from  paragraphs 
(d)(1)  and  (d)(2).  Paragraph  (d)(4)  would 
be  revised  to  make  it  applicable  to  all  oil 
systems,  not  just  fuel  oil  systems. 
Paragraphs  (d)  through  (g)  would 
otherwise  remain  unchanged.  They 
would  therefore  become  applicable  to 
all  oil  systems,  not  just  those  listed 
under  the  old  title.  Because  of  this,  the 
existing  case  by  case  exemption  from 
the  remote  tank  stop  valve  requirements 
for  "small  independent  fuel  oil  tanks" 
would  be  expanded  to  apply  to  "small 
oil  tanks."  This  will  prevent  the 
inadvertent  addition  of  tank  stop  valve 
remote  operation  requirements  to  many 
•mail  oil  tanks.  Paragraphs  (h)  through 
(k)  would  be  added  to  §  56.50-60.  These 
would  match  the  present  5  56.50-5  (b) 
through  (e).  Because  of  this  relocation,  a 
reference  to  §  56.50-60  in  old  §  56.50- 
6(c)  would  be  removed.  A  new 
paragraph  (1)  would  be  added,  placing 
requirements  on  oil  piping  through  tanks 
other  than  oil  tanks  comparable  to 
I  56.5O-50(k)  requirements  discussed 
above  for  bilge  and  ballast  piping 
through  tanks  other  than  ballast  tanks. 
He  reasoning  for  this  added 
requirement  is  the  same  as  for  the 
existing  and  proposed  §  56.50-50(k)  to 
prevent  flooding  or  undesired  mixture  of 
liquids  due  to  damage  or  corrosion  to 
pipes  running  through  tanks.  However, 
■ince  oil  piping  does  not  have 
requirements  for  prompt  operation  in 
emergencies  comparable  to  bilge  piping. 
the  option  of  tank  stop  valves  at  both 
sides  of  the  tank  would  be  added  to  the 
existing  options  of  a  pipe  tunnel  or 
Schedule  80  pipe,  all  welded  joints  and 
expansion  bends. 

Section  56.50-65  would  be  amended 
so  that  all  requirements  other  than 
redundancy  requirements  apply  to  all 
fuel  oil  burners,  not  only  those  on 
boilers.  This  would  bring  the  regulations 
into  line  with  existing  policy  on  the 
review  of  fuel  piping  for  the  many  fired 
burners  other  than  boilers  now  found  on 
board  ships.  This  would  commonly 
apply  to  inert  gas  generators,  incinerator 
type  marine  sanitation  devices,  garbage 
incinerators,  boiloff  burners  and  similar 
devices.  These  have  the  same  hazards 


as  boilers  if  fuel  piping  leakage  comes  in 
contact  with  or  is  drawn  into  burners, 
and  in  many  cases  are  more  hazardous 
because  they  are  fueled  with  diesel  oil 
rather  than  bunker  fuels  and  are 
unattended.  The  requirement  for  two 
service  pumps,  two  heaters  and  duplex 
strainers  would  still  apply  only  to 
propulsion  boilers.  The  sentences 
containing  the  redundancy 
requirements,  a  safety  requirement 
regarding  strainer  location  and  coaming 
requirements  would  be  rewritten  to 
clarify  the  intent. 

Section  56.50-75  requires  two  editorial 
changes. 

Section  56.50-85  on  tank  vent  piping 
currently  is  applicable  to  "vents  for 
spaces  in  which"  liquid  is  carried.  This 
has  frequently  been  interpreted  to  refer 
only  to  integral  tanks,  and  not  to  other 
containers  located  within  structural 
spaces.  Therefore,  it  is  considered 
necessary  to  add  the  phrase  "and  to  all 
independent  fixed  non-pressure  tanks  or 
containers"  after  the  word  "vents."  Two 
other  additions  would  be  made  to  the 
venting  requirements  at  this  time.  In 
paragraph  (a)(7)  words  would  be  added 
extending  the  flame  screen  requirements 
from  "oil  tanks"  to  all  tanks  which  may 
emit  flammable  or  combustible  vapors. 
This  would  apply  to  bilge  slop  tanks, 
contaminated  drain  collection  tanks, 
and  similar  locations.  In  paragraph 
(a)(g),  the  vent  pipe  minimum  diameters 
would  not  be  applied  to  the  small 
independent  tanks,  but  the  vents  would 
be  25%  larger  than  the  fill  lines. 

The  requirements  for  various  types  of 
piping  which  must  penetrate  the  shell  of 
the  vessel,  S  56.50-95,  would  be 
reworded  for  clarification,  and  notify 
the  designer  that  certain  designated 
overflow  lines  used  for  overpressure 
protection  of  tanks,  other  than  storage 
tanks,  will  be  regarded  as  equivalent  to 
relief  valve  piping.  In  such  lines,  the 
substitution  of  a  stop  check  valve  for 
two  check  valves  would  not  be 
accepted.  In  paragraphs  (b)(1)  and  (e)(3) 
of  the  existing  regulations  the  pipe 
thicknesses  required  at  hull  penetrations 
were  listed  in  such  a  way  the  16'  pipe 
was  left  out.  The  words  "above  sixteen 
inches"  would  be  changed  to  "sixteen 
inches  and  above."  A  new  paragraph 
would  be  added,  establishing 
requirements  for  the  locking  of  sea 
valves.  Various  existing  regulations 
prohibit  locking  of  certain  sea  valves, 
require  locking  of  certain  sea  valves,  or 
require  "sealing,  lashing  or  locking" 
certain  valves  which  are  sometimes  sea 
valves.  These  regulations  sometimes 
appeared  to  the  casual  reader  to  be  in 
conflict.  It  is  considered  desirable  to 


formalize  Coast  Guard  policy  on  locking 
of  sea  valves  in  the  regulations. 

The  requirements  for  keel  cooler 
installations  in  {  56.50-96  would  be 
changed  slightly.  The  forward  end  of  the 
cooler  need  not  be  faired  or  molded  to 
the  hull  when  it  is  located  inside  a  bow 
thruster  trunk  or  in  otherwise  shielded 
from  grounding  damage.  In  the  absence 
of  skin  valves  the  piping  components 
below  the  deepest  load  line  would  have 
to  be  Schedule  80,  and  system  openings 
internal  to  the  vessel,  such  as  expansion 
tank  vents  and  fill  funnels,  would  have 
to  be  located  above  the  deepest  load 
line. 

Section  56.50-102  currently  applies  to 
the  use  of  liquefied  petroleum  gas  (LPG) 
for  "cooking  and  heating"  and  refers  the 
reader  to  46  CFR  Subpart  58.16.  This 
section  would  be  reworded,  both  title 
and  text,  to  "domestic  services."  This 
would  bring  the  regulations  into  line 
with  the  current  policy  of  accepting  LPG 
for  sewage  and  garbage  incineration  and 
other  such  services  under  the  same  rules 
as  for  rooking  and  heating.  No  change  in 
current  regulations  prohibiting  LPG  use 
as  motor  or  boiler  fuel  is  planned. 

Section  56.50-105  would  be  amended 
where  aluminum  materials  are 
discussed  to  make  reference  to 
restrictions  on  heat-sensitive  materials 
found  both  in  this  part  and  in 
Subchapter  O. 

Although  the  addition  of  material 
specifications  to  Table  56.50-105  has 
been  deferred,  two  general  changes 
would  be  made  at  this  time.  Footnotes 
(3)  and  (4)  would  be  added.  Note  (3) 
would  apply  to  all  ASTM  specifications, 
and  would  state  that  repair  methods 
must  be  satisfactory  to  the  Commandant 
(G-MTH)  and  that  welded  repairs  must 
be  qualified  under  Part  57.  Note  (4) 
would  apply  to  all  grades,  and  would 
caution  the  designer  that  the 
acceptability  of  a  particular  alloy  for 
low  temperature  services  does  not 
necessarily  imply  that  it  is  acceptable 
for  exposure  to  marine  corrosion.  The 
selection  of  alloys  for  any  particular 
shipboard  location  would  have  to  be  to 
the  satisfaction  of  the  Commandant  (G- 
MTH).  These  notes  are  considered 
necessary  due  to  repeated  problems 
encountered  during  plan  review  and 
inspection  of  the  first  classes  of  gas 
carriers  built  in  the  U.S.  Many  designers, 
particularly  equipment  subcontractors 
unfamiliar  with  marine  conditions  and 
Coast  Guard  requirements,  incorrectly 
assumed  that  all  materials  listed  in 
S  56.50-105  were  suitable  for  use  in 
exposed  locations  and  that  ASTM 
requirements  for  repair  welding  were 
su^icient  even  though  they  were  aware 
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of  the  extensive  Coast  Guard 
requirements  for  fabrication  welding. 

Section  56.60-l(a](2)  would  be 
amended  to  clarify  its  intent.  Some 
readers  took  the  old  wording  to  mean 
that  Table  126.1  of  ANSI  B31.1  remained 
in  effect  for  other  than  piping,  tubing, 
and  fittings. 

ASTM  specification  A72  is  obsolete 
and  would  be  removed  from  Table 
56.60-l(a). 

Technological  improvements  in  the 
production  of  centrifugally  cast  iron 
piping  have  made  it  possible  to  accept 
such  piping  in  certain  applications. 
Table  56.60-l(a)  would  be  amended  to 
allow  for  these  acceptances. 

ASTM  specification  A445  under 
"Castings,  iron"  would  be  removed  from 
Table  56.60-l(a)  since  it  has  been 
replaced  by  ASTM  specification  A395. 

ANSI  standard  B16.34.  for  steel  and 
nickel  valves,  and  ASTM  specification 
F682-W,  for  wrought  carbon  steel 
sleeve-type  couplings,  would  be  added 
to  Table  5e.60-l(b). 

MSS  standard  SP-37  would  be  deleted 
&om  Table  56.60-l(b).  It  is  obsolete.  The 
requirements  for  this  standard  are  now 
incorporated  in  SP-80,  which  is  not 
suitable  for  adoption. 

MSS  SP-42  would  be  deleted  from 
Table  56.eO-l(b).  The  addiUon  of  ANSI 
B16.34  will  cover  the  same  items. 

This  table  would  also  be  clarified  by: 
(a)  Adding  Footnote  3,  applicable  to 
ANSI  B16.5.  B16.9,  B18.24  and  B16.34.  (b) 
Adding  Footnote  4,  applicable  to  ANSI 
B16.14,  B16.15.  B16.18,  B16.22,  B16.23, 
B16.28,  and  B16.29,  MSS  SP-44,  -51,  -67 
and  -72,  and  FCI  60-1. 

These  notes  would  inform  readers 
what  further  information  is  needed  to 
determine  compliance  with  general 
material  regulations  when  components 
to  various  adopted  standards  are 
selected.  They  would  not  change 
existing  requirements  but  would  make 
the  combined  effect  of  regulations  like 
46  CFR  50.1&-10(a),  Subpart  50.25, 
S  56.15-l(a),  and  Subpart  56.60  clearer  to 
the  reader. 

Table  56.60-2(a)  would  be  amended 
by: 

(a)  Replacing  "SA-306"  in  notes  2  and 
3  with  'SA-675 ".  ASME  specification 
SA-306  is  obsolete  and  has  been 
replaced  by  SA-675. 

(b)  Replacing  the  words  'Table  IV"  in 
note  9  with  "Table  3".  This  is  the  same 
table  but  with  a  changed  designation  in 
the  current  ASTM  B283. 

(c)  Replacing  the  words  'Table  ID"  in 
note  14  with  'Table  X-2".  This  is  the 
same  table  but  with  a  changed 
designation  in  the  current  ASTM  B85. 

In  S  56.60-10,  editorial  corrections 
would  be  made  in  paragraphs  (a)  and 
(c). 


ASTM  speciflcation  A445  would  be 
deleted  from  S  56.eO-15(a).  Specification 
A445  is  obsolete. 

Section  56.60-20(a)(l)  would  be 
amended  to  include  lead,  certain 
bronzes,  silver  brazing  alloys,  and  other 
materials  which  have  been  proven  to 
fail  in  fire  testing  or  actual  Hres,  by 
changing  the  emphasis  from  "aluminum" 
to  "nonferrous  metals." 

Note  2  of  S  56.60-20  would  be 
amended  to  include  reference  to  Coast 
Guard  regulations  on  flammable 
conbustible,  or  dangerous  fluids. 

Section  56.60-20(b]  would  be 
amended  because  some  readers  took  the 
existing  wording  to  mean  that  paragraph 
(a](4]  of  !  56.60-20  did  not  apply  to 
hydraulics.  The  proposed  paragraph  (b) 
would  make  it  clear  that  the  S  58.30- 
15(e)  requirements  are  additional  to, 
rather  than  in  lieu  of.  §  56.60-20(a). 

Section  56.60-25(a)  would  be  amended 
to  clarify  the  intent  of  the  term  "water 
service"  to  allow  use  of  PVC  pipe  in 
certain  sewage  and  waste  vent  and 
drain  service  as  well  as  for  pure  fresh 
and  salt  water. 

Section  56.60-25  (a)(7)(i)  and  (a)(8) 
would  be  amended  by  adding  the 
specification  ASTM  D2665,  which  is 
suitable  for  sewage  service  and  is 
popular  in  Marine  Sanitation  Device 
(MSD)  installations.  The  word 
"strength"  would  be  changed  editorially 
to  "stress"  in  paragraph  (a)(8). 

Table  56.60-2S(c)  would  be  amended 
to  reflect  the  adoption  of  a  new  flame 
resistance  test  to  replace  the  obsolete 
ASTM  D1692.  This  test  already  appears 
in  the  Code  of  Federal  Reglations,  30 
CFR  18.65.  Hoses  previously  accepted 
under  ASTM  specification  D1692  need 
not  be  retested  to  show  compliance  with 
this  test.  The  table  would  also  be 
changed  to  reflect  the  addition  of  an 
existing  fire  resistance  test,  now 
available  from  the  Coast  Guard  upon 
request,  to  the  text  of  the  regulation. 

Section  56.60-25(c)(2)  would  be 
amended  to  allow  an  even  number  of 
layers  of  closely-packed  spirally  wound 
wire  as  well  as  braided  reinforcement, 
and  to  eliminate  the  misinterpretation 
that  made  braided  covers  appear 
acceptable. 

Section  56.60-25(c)(5)  would  be 
amended  by  changing  the  word  "and"  in 
the  second  line  to  "end".  A  sentence 
would  also  be  added  clarifying 
requirements  for  end  fittings.  Section 
56.97-5  would  be  specified  for  the 
hydrostatic  test  to  eliminate  confusion 
with  other  hydrostatic  tests  in  S  56.97. 

SecUon  56.60-25  (c)(7)  and  (c)(8) 
would  be  added  to  inform  designers 
what  is  being  required  on  non  metallic 
flexible  hose  to  be  accepted  as  flame 
and  Are  resistant,  as  discussed  above. 


The  Are  test  has  been  in  use  by  the 
Coast  Guard  (G-MTH)  for 
approximately  10  years,  as  noted  in 
footnote  5  to  the  existing  Table  56.60- 
25(c).  Although  no  Are  test  changes  are 
presently  planned,  the  Coast  Guard  is 
aware  that  there  are  several  hose  Are 
tests  in  use.  Persons  wishing  to  increase 
standardization  of  testing  by  submitting 
comments  which  compare  the  various 
tests  point  by  point  and  discuss  their 
relative  merits  are  welcome  to  do  so. 
Copies  of  any  tests  discussed  which  are 
not  published  in  the  Federal  Register 
should  be  included  with  such  comments. 

Section  56.e0-25(c)(9)  would  be  added 
to  require  impulse  testing  using  SAE 
standard  1-343.  Current  regulations  do 
not  require  any  testing  to  determine  long 
term  strength  or  fluid  and  temperature 
capability  of  hoses  or  hose  end  fittings. 
The  new  impulse  test  criteria  being 
proposed  are  considered  adequate 
without  being  unduly  restrictive.  Testing 
methods  and  results  are  based  on 
minimums  currently  in  use  by  industry. 
Casualty  data  indicates  that  hose 
failures  have  led  to  both  machinery 
failures  and  machinery  space  Ares. 

Section  56.60-25(e)  would  be  amended 
to  reflect  the  adoption  of  a  new  flame 
resistance  test  to  replace  the  obsolete 
ASTM  D1692.  This  test  already  appears 
in  the  Code  of  Federal  Regulations,  30 
CFR  18.65.  Expansion  joints  previously 
accepted  under  ASTM  specification 
D1692  need  not  be  retested  to  show 
compliance  with  this  test. 

SecAon  56.70-l(a)  would  be  amended 
to  eliminate  misinterpretations  as  to 
whether  and  how  unusual  welding 
processes  have  to  be  qualiAed.  In  the 
past,  there  was  doubt  as  to  whether  or 
not  processes  such  as  stud  welding  and 
repair  welding  had  to  be  accepted  by 
the  Coast  Guard. 

In  Section  56.70-15,  references  to 
'Table  56.95-10"  have  been  changed  to 
"§  56.95-10".  In  paragraph  (g),  figure  A 
would  be  deleted  because  it  is  a  socket 
weld  and  not  a  branch  connection.  This 
Agure  was  taken  directly  from  ANSI 
B31.1.  This  figure  is  now  referenced  in 
§  56.70-15(d)(l).  The  heading  in  Table 
56.70-15  would  be  amended  to  correct 
an  editorial  error. 

Section  56.75-5(a)  would  be  amended 
to  alert  designers  to  the  fact  that  the 
lOOO'F  melting  temperature  of  brazing 
alloys  is  not  to  be  taken  as  a  substitute 
for  the  heat  resistance  requirements  for 
certain  systems,  but  as  minimum 
requirement  for  brazing  in  systems 
which  are  not  required  to  meet  the 
higher  standard. 

Editorial  corrections  would  be  made 
to  Table  56.85-10  by  deleting  the  word 
"minimum"  after  each  temperature  in 
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the  third  column  of  the  body  of  the  table 
and  adding  the  word  "inclusive"  to 
column  2  for  P-5(15)  (less  than  5  cr) 
materials  after  the  words  "up  to  V4".  The 
word  "minimujn"  already  appears  in  the 
heading  of  column  3.  and  the  word 
"inclusive"  is  being  added  for 
clarification. 

Section  5&96-ia  Type  and  extent  of 
examination  required,  would  be  revised 
by  deleting  the  table  and  rewriting 
paragraph  (a)  for  easier  readabihty  and 
application  of  non-destructive  testing. 

Section  56.97-5(a)  would  be  amended 
by  adding,  after  the  first  sentence,  the 
phrase,  "except  that  no  component 
should  be  tested  at  a  pressure  causing 
stresses  in  excess  of  90%  of  its  yield 
strength."  This  will  prevent  damage  to 
certain  materials  with  low  yield  strength 
compared  to  ultimate  strength. 

locorporatioa  By  Reference 

Approval  of  the  Director  of  the 
Federal  Register  to  incorporate  by 
reference  ANSI  Standard  B16.34.  ASME 
Specification  SA-675.  ASTM 
Specification  02665.  EJMA  Standards, 
and  SAE  Standard  1-343  has  been 
requested.  Copies  of  these  documents 
are  on  file  at  the  Office  of  the  Federal 
Register.  Washington.  D.C.  20408. 

ANSI  Standard  Bie.34  is  available 
from  the  American  National  Standards 
Institute.  1430  Broadway.  New  York.  NY 

looia 

ASME  Specification  SA-675  is 
available  hom  the  American  Society  of 
.Mechanical  Engineers.  United 
Engineering  Center.  345  East  47th  Street. 
New  York.  NY  10017. 

ASTM  Specifications  D2665  and  F682- 
80  are  available  from  the  American 
Society  for  Testing  and  Materials.  1916 
Race  St..  Philadelphia.  PA  19103. 

EJMA  Standards  are  available  from 
the  Expansion  Joint  Manufacturers 
Association.  Inc..  25  N.  Broadway. 
Tarrytown.  NY  10591. 

SAE  Standards  1-343  is  available  from 
the  Society  of  Automotive  Engineers. 
Inc..  400  Commonwealth  Drive, 
Warrendale.  PA  15096. 

These  documents  are  also  available 
for  inspection  at  OfTice  of  Merchant 
Marine  Safety,  U.S.  Coast  Guard 
Headquarters.  2100  Second  St.  SW.. 
Washington  DC.  20693. 

Evaluation 

These  proposed  regulations  have  been 
reviewed  under  Executive  Order  12291 
and  the  Department  of  Transportation's 
Order  210a5  "Policies  and  Procedures 
for  Simplification.  Analysis  and  Review 
of  Regulations"  dated  May  22. 1980.  and 
have  been  determined  to  be  neither 
major  nor  significant.  Technical 
requirements  would  be  clarified,  known 


errors  corrected,  and  lists  of  acceptable 
standards  and  specifications  updated 
pursuant  to  advances  in  technology  and 
suggestions  from  industry  and  Coast 
Guard  Held  units.  The  result  will  be  the 
elimination  of  confusion  over 
application  of  the  "Piping  Systems  and 
Appurtenances"  regulations  and  a  slight 
savings  of  time  and  effort  in  plans 
review  and  resubmissions  on  the  part  of 
the  Coast  Guard  and  industry.  Costs  for 
materials  and  fabrication  are  not 
expected  to  be  affected.  The  economic 
impact  of  this  proposal  has  been  found 
to  be  so  minimal  that  further  evaluation 
is  unnecessary.  For  these  reasons  it  is 
also  certified  that  these  regulations,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  in  accordance 
with  the  Regulatory  Flexibility  Act  (94 
Stat.  1164).  There  will  be  no 
ascertainable  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States  based  enterprises  to  compete 
with  foreign  based  enterprises  In 
domestic  or  export  markets. 

Paperwork  Reduction  Act 

Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  {Pub. 
L  96-511)  and  have  been  assigned  OMB 
control  number  211S-0142.  Section 
56.01-10(f)  proposes  a  reduction  in  the 
number  of  arrangement  drawings 
required  to  be  submitted. 

List  of  Subjects  in  46  CFR  Faits  50  and 
56 

Vessels.  Marine  safety. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  Part  50  and  Part  56 
of  Chapter  1  of  Title  46.  Code  of  Federal 
Regulations,  as  follows: 

1.  The  authority  citation  in  Parts  50 
and  56  is  revised  to  read  as  follows: 

Authority:  46  U.&C  3308.  3703:  48  CFR  1.46. 

PART  S0-[  AMENDED] 

2.  In  S  50.15-1.  paragraph  (b)  is 
revised  and  paragraph  (c)  is  removed  to 
read: 


9S0.1S-1    QwMral 
reQuirefnenlSt 


Of  iianowo 


(b)  The  current  issue  of  the  industry 
specification,  standard,  or  code 
described  in  this  chapter  as  adopted  by 
reference,  including  addenda  or 
changes,  is  generally  accepted  as  an 
alternate  during  plan  review  and 
approval  or  for  repair  or  replacement. 
The  current  issue  is  that  issue,  including 


any  addenda  or  changes,  in  effect  on  the 
date  the  work  is  contracted  for,  or.  if  no 
contract  exists,  the  date  fabrication  is 
begun.  The  Commandant  (G-MTH)  also 
authorizes  the  use  of  an  issue  of  an    ' 
earlier  date  when  circumstances 
warrant  such  action. 

PART  56— {AMENDED] 

3.  A  new  9  56.01-2  is  added  to  read  as 
follows: 

9  56.01-2    Incorporation  by  rofereoco. 

(a)  Certain  materials  are  incorporated 
by  reference  into  this  subchapter  with 
the  approval  of  the  Director  of  the 
Federal  Register.  The  Office  of  the 
Federal  Register  publishes  a  table. 
"Material  Approved  for  Incorporation 
by  Reference."  which  appears  in  the 
Finding  Aids  section  of  this  volimie.  In 
that  table  are  found  the  date  of  the 
edition  approved,  citations  to  the 
particular  sections  of  this  subchapter 
where  the  material  is  incorporated, 
addresses  where  the  material  is 
available,  and  the  date  of  the  approval 
by  the  Director  of  the  Federal  Register. 
Notice  of  any  changes  will  be  published 
in  the  Federal  Register  and  the  material 
made  available.  All  approved  material 
is  on  file  at  the  Office  of  the  Federal 
Register,  Washington,  DC  20406  and  is 
available  for  inspection  or  copying  at 
U.S.  Coast  Guard  Headquarters,  Room 
2110.  2100  Second  Sb^et,  SW.. 
Washington.  DC  20593.  (202)  426-1477. 

4.  Section  56.01-3  is  revised  to  read  as 
follows: 

956.01-3    Power  boNer  external  piping 
(ReplacM  100.1.1, 100.1.2, 102.4.7, 111.6, 
122.1. 132  and  133). 

(a)  Power  boiler  external  piping  and 
components  must  meet  the  requirements 
of  this  part  and  9  9  52.01-105,  52.01-110, 
52.01-115,  and  52.01-120. 

(b)  Specific  requirements  for  power 
boiler  external  piping  and 
appurtenances,  as  defined  in  9S  100.1.1 
and  100.1.2.  appearing  in  the  various 
paragraphs  of  ANSI-B31.1.  are  not 
adopted  unless  specifically  indicated 
elsewhere  in  this  part 

5.  Section  56.01-6  is  amended  by: 

(a)  Removing  paragraph  (c)(2)(ii). 

(b)  Redesignating  paragraph  (c)(2)(iii) 
as  (c)(2)(ii). 

(c)  Redesignating  paragraph  (d)  as  (e). 

(d)  Adding  new  paragraphs  (d)  and  (f). 

As  amended  the  affected  paragraphs  of 
9  56.10-6  read  as  follows: 


9  56.1^^    Adoptlovi  Of  ottier 


(c)  American  Society  of  Testing 
Materials.  (1)  The  ASTM  specifications 
as  referenced  in  this  part  are  adopted 
and  form  a  part  of  this  subchapter. 

(2)  The  following  specifications  of  the 
American  Society  of  Testing  Materials 
have  been  speciHcally  disapproved  for 
certain  purposes: 

(i)  ASTM  A-53,  furnace  welded  pipe, 
shall  not  be  used  for  flammable  or 
combustible  liquids  in  machinery  spaces 
(see  S  56.10-5(b)). 

(ii)  Plate  material  listed  in  UC&-6(b), 
section  VIII.  ASME  Code  (see  S  56.30- 
10(b)(5)). 

(d)  Expansion  faint  Manufacturers' 
Association.  The  portions  of  the  EJMA 
(Expansion  Joint  Manufacturers' 
Association)  Standards  as  referenced  in 
this  part  are  adopted  and  form  a  part  of 
this  subchapter. 

(e)  Manufacturers'  Standardization 
Society  (MSS).  See  S  56.80-(b)  for  other 
adopted  commercial  standards  of  the 
Manufacturer's  Standardization  Society 
applicable  to  piping  systems. 

(f)  Society  of  Automotive  Engineers. 
The  portions  of  the  SAE  (Society  of 
Automotive  Engineers)  Standards  as 
referenced  in  this  part  are  adopted  and 
form  a  part  of  this  subchapter. 

6.  In  S  56.01-10,  paragraphs  (c)(l)(vii) 
and  (c)(l)(xiii)  are  revised,  and  a  new 
paragraph  (f)  is  added  to  read  as 
follows: 

9  56.01-10    PtanapprovaL 


(c)(1)  •  •  * 

(vii)  Tank  cleaning  piping. 

***** 

(xiii)  Hot  water  heating  system  if  the 
temperature  is  greater  than  121  *C  (250 
•F). 


(f)  Arrangement  drawings  are  not 
required  if — 

(1)  The  location  of  each  component  for 
which  there  is  a  location  requirement 
(i.e.,  shell  penetration,  fire  station,  foam 
monitor,  etc.)  is  indicated  on  the  piping 
diagram; 

(2)  The  diagram  includes,  or  is 
accompanied  by  and  makes  reference 
to,  a  fully  detailed  bill  of  material 
comparable  to  that  normally  associated 
with  a  piping  arrangement  drawing; 

(3)  A  thermal  stress  analysis  is  not 
required;  and 

(4)  A  dynamic  analysis  is  neither 
required  nor  elected  in  lieu  of  allowable 
stress  reduction. 

(.Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2113- 
0142) 

7.  Section  56.04-10  is  revised  to  read: 


9  56.04-10    Othw  system*. 

Piping  systems  and  appurtenances  not 
requiring  plan  approval  are  accepted  by 
the  marine  inspector  if: 

(a)  The  system  is  suitable  for  the 
service  intended, 

(b)  There  are  guards,  shields, 
insulation  and  similar  devices  where 
needed  for  protection  of  personnel, 

(c)  Failure  of  the  systems  would  not 
hazard  the  vessel,  personnel  or  vital 
systems, 

(d)  The  system  is  not  manifestly 
unsafe. 

8.  Section  56.07-5  is  amended  by 
adding  paragraphs  (f)  and  (g)  to  read  as 
follows: 

956.07-5    Dtflnitions  (modlfiM  100.2). 

(f)  Vital  system.  A  system  or 
component  is  regarded  as  vital  either 
because  its  function  is  essential  or 
because  its  failure  may  create  a 
particularly  dangerous  situation.  If  the 
system  or  component  must  start  or 
continue  functioning  to  protect 
personnel,  the  vessel  or,  the  marine 
environment  from  serious  harm,  it  is 
vital.  For  the  ptirpose  of  applying  the 
requirements  of  this  part,  if  a  failure 
could  reasonably  result  in  death,  serious 
injury  or  severe  property  damage,  either 
directly  or  indirectly,  the  system  or 
component  is  also  regarded  as  vital. 

(g)  Plate  flange.  The  term  plate  flange, 
as  used  in  this  Subchapter,  means  a 
flange  made  from  plate  material,  and 
may  have  a  raised  face  and/or  a  raised 
hub. 

9.  Section  56.07-10  is  amended  by 
revising  paragraph  (c),  paragraph  (d)(2), 
and  the  Rnt  sentence  of  paragraph  (e)  to 
read  as  follows: 

9  56.07-10    DMign  conditions  and  criteria 
(modHlM  101-104.7). 


(c)  Ship  motion  dynamic  effects 
(replaces  101.5.3).  (1)  In  Class  I,  I-L,  and 
II-L  systems,  the  full  allowable  stress 
permitted  by  these  regulations  may  be 
used  only  if: 

(i)  The  effects  of  ship  motion  and 
flexure,  including  collision,  weight,  yaw, 
sway,  roll,  pitch,  heave  and  vibration 
are  taken  into  account  by  either 
calculations  or  model  testing  acceptable 
to  the  Coast  Guard;  and 

(ii)  Additional  non-destructive  testing 
that  provides  complete  volumetric 
examination  of  the  material  (e.g., 
Supplemental  Requirement  S6.1  to 
ASTM  A376  for  ultrasonics  or  other 
forms  of  non-destructive  examination 
acceptable  to  the  Coast  Guard)  is 
performed. 


(2)  Otherwise,  80%  or  less  of  the 
allowable  stress  permitted  must  be  used 
in  Class  I,  I-L  and  II-L  systems.  This 
reduction  in  allowable  stress  is  not 
intended  to  take  into  account  impact 
loading  inside  the  piping  system,  such  as 
water  or  steam  hammer  and  hydraulic 
shock. 

(3)  For  Class  II  systems  the  full 
allowable  stress  may  be  used  without 
the  requirements  of  paragraphs  (c)(l)(i) 
and  (c)(l)(ii)  of  this  section. 

(d)  *  *  * 

(2)  Boiler  blowoff  piping  shall  be 
designed  in  accordance  with  §  56.50-40. 

(e)  Materials  for  use  in  piping  systems 
must  be  selected  as  described  in  56.60- 
1(a). 

10.  Section  56.10-5(b)  is  revised  to 
read  as  follows: 

956.10-5    Pip*. 


(b)  Ferrous  pipe.  ASTM  Specification 
A53  furnace  welded  pipe  shall  not  be 
used  for  flammable  or  combustible 
liquids  within  machinery  spaces.  (See 
99  30.10-15  and  30.10-22  of  Subchapter 
D  (Tank  Vessels)  of  this  chapter.) 

11.  Section  56.15-l(a)  is  revised  to 
read  as  follows: 

956.15-1    Fitting*. 

(a)  Threaded,  flanged,  socket,  butt- 
welded,  and  brazed  fittings  made  in 
accordance  with  the  applicable 
standards  in  Tables  56.60-l(a)  and 
56.60-l(b),  and  of  materials  complying 
with  Subpart  56.60  of  this  chapter  may 
be  used  in  piping  systems  within  the 
material,  size,  pressure  and  temperature 
limitations  of  those  standards  and 
within  any  further  limitations  specified 
in  this  Subchapter.  The  design  must  be 
for  the  maximum  pressure  to  which  they 
may  be  subjected,  but  in  no  case  less 
than  50  pounds  per  square  inch  gage. 
***** 

12.  Section  56.20-1  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

956.20-1    Gmwral. 

(a)  Non-welded  valves  complying  with 
the  standards  and  speciflcations  listed 
in  S  56.60-1  may  be  used  within  the 
specified  pressure  and  temperature 
rating  provided  the  limitations  of 
9  56.07-10(c)  are  applied.  Materials  must 
comply  with  Subpart  56.60.  Welded 
valves  complying  with  the  standards 
and  speciHcations  listed  in  9  56.60-1 
must  also  comply  with  Part  57  of  this 
chapter  and  Subpart  56.70. 

(b)(1)  All  other  valves  must  be 
accepted  by  the  Commandant  (G-MTH) 
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for  their  intended  use.  To  be  accepted  a 
valve  must 

(i)  Have  all  pressure-containing 
materials  accepted  in  accordance  with 
SS6.60-1: 

(ii)  Be  designed  with  a  maximum 
allowable  working  pressure  not 
exceeding  one  fourth  of  the  burst 
pressure  or  ultimate  tensile  strength  of 
the  material  for  all  Class  II  systems  and 
for  Class  L  I-L  and  II-L  systems 
receiving  ship  motion  dynamic  analj^is 
and  nondestructive  examination,  or  one 
fifth  of  the  burst  pressure  or  ultimate 
tensile  strength  of  the  material  for  Class 
I.  I-L  and  II-L  systems  not  receiving  ship 
motion  dynamic  analysis  and 
nondestructive  examination  under 
f  56.07-10(c). 

(iii)  Be  tested  in  accordance  with 
5  56.97-5; 

(iv)  If  welded,  he  welded  in 
accordance  with  Part  97  of  this  chapter 
and  Subpart  56.70  or  by  other  processes 
specifically  accepted  by  the 
Commandant  (G-MTH). 

(2)  A  valve  designed  may  demonstrate 
that  the  maximum  allowable  working 
pressure  does  not  exceed  one  fourth  or 
one  fifth  of  the  burst  pressure  or 
ultimate  tensile  strength  as  applicable 
by: 

(i)  Calculations  compurdble  to  those 
of  ANSI  B31.1  or  Section  VIU  of  the 
ASME  Boiler  and  Pressure  Vessel  Code, 
if  the  valve  shape  permits  this: 

(ii)  Subjecting  a  representative  model 
to  a  proof  test  or  experimental  stress 
analysis  described  in  paragraph  A-22  of 
Section  I  of  the  ASME  Boiler  and 
Pressure  Vessel  Code;  or 

(iii]  Other  means  specifically  accepted 
by  the  Commandant  (G-MITI). 

•  ••*•* 

13.  Section  56.20-9  is  amended  by 
revising  paragraphs  (a),  (b)  and  (c)  to 
read  as  follows: 

S  56.^0-9    Valve  construction. 

(a)  All  valves  must  close  with  a  right- 
hand  (clockwise)  motion  of  the 
handwheels  when  facing  the  end  of  the 
valve  stem.  Valves  must  be  of  the  rising- 
stem  type,  preferably  with  the  stem 
threads  external  to  the  valve  body. 
Where  operating  conditions  will  not 
permit  such  installations,  the  use  of  a 
nonrising  stem  valve  will  be  permitted, 
provided  indicators  are  fitted  to  show 
clearly  whether  the  valve  is  opened  or 
clused.  However,  such  indicators  are  not 
required  for  valves  located  in  tanks. 

(b)  Valves  of  Class  I  piping  systems 
(for  restrictions  in  other  classes  refer  to 
sections  on  nuclear  and  low  temperature 
service),  having  diameters  exceeding  2 
inches  must  have  bolted,  pressure  seal, 
or  breech  lock  bonnets  and  flanged  or 
welding  ends,  except  the  socket  type 


welding  ends  shall  not  be  used  where 
the  diameter  exceeds  2  inches.  For 
diameters  not  exceeding  2  inches, 
screwed  union  bonnet  or  bolted  bonnet, 
or  bonnetless  valves  of  a  type  which 
will  positively  prevent  the  stem  from 
screwing  out  of  the  body  may  be 
employed.  Outside  screw  and  yoke 
design  must  be  used  for  valves  3  inches 
and  larger  for  pressures  above  600 
pounds  per  square  inch.  Cast  iron  valves 
with  screwed-in  or  screwed-over 
bonnets  are  p7>hibited.  Union  bonnet 
type  cast  iron  valves  must  have  the 
bonnet  ring  made  of  steel,  bronze,  or 
malleable  iron. 

(c)  Valves  must  be  designed  for  the 
maximum  pressure  to  which  they  may 
be  subjecteii.  but  in  no  case  shall  the 
design  pressure  be  less  than  50  pounds 
per  square  inch.  The  use  of  wafer  type 
resilient  seated  valves  must  be  avoided 
for  shell  connections  unless  specifically 
authorized  b>  the  OCMI.  (Refer  also  to 
§  5e.2(>-15(b)('!)(ii).)  Large  fabricated 
ballast  manifolds  connecting  hnes 
exceeding  8  inches  nominal  pipe  size 
must  be  designed  for  a  pressure  of  not 
less  than  25  pounds  per  square  inch. 

14.  Section  56.20-15  is  amended  by 
adding  a  new  paragraph  ('c)  to  read  as 
follows: 


{56.20-15 
materiaL 


Valves  employing  resilient 


(c)  Valves  employing  resilient 
material  will  be  determined  to  be 
qualified  as  Category  A.  Category  B.  or 
positive  shut-off  as  follows: 

(1)  Category  A — The  valve  must  pass 
less  than  the  greater  of  five  percent  oF 
15%  /  V  (NPS|  of  its  fully  open  flow  rate 
through  the  line  after  complete  removal 
of  all  resilient  seating  material  or 
equivalent  and  testing  at  full  rated 
pressure. 

Note. — "NPS"  is  nominal  pipe  size. 

(2)  Positjve^hutoff— The  valve  must 
pass  less  than  10  ml/hour  (0.34  fluid  oz/ 
hour)  of  liquid  or  3  liters/hour  (0.11 
standard  cubic  feet/hour)  of  gas  per 
inch  nominal  size  through  the  line  after 
removal  of  all  resilient  seating  material 
or  equivalent  and  testing  at  full  rated 
pressure.  Packing  material  must  be  fire 
resistant.  This  valve  type  will  be 
considered  suitable  for  internal  head 
pressure  from  tanks  (positive  shutoff]  as 
well  as  a  Category  A  valve. 

(3)  If  a  valve  designer  elects  to  use 
either  calculations  or  actual  fire  testing 
in  lieu  of  material  removal  and  pressure 
testing,  the  proposed  calculation  method 
or  test  plan  must  be  accepted  by  the 
Commandant  (G-MTH). 

(4)  Category  B — Valves  containing 
resilient  seating  or  packing  material. 


non-metallic  composition  discs,  or 
similar  components  and  which  have  not 
passed  one  of  th^  above  tests  are 
considered  Category  B  valves. 

$56.25-20    [AmcmStd] 

15.  In  i  56.25-20.  paragraphs  (a)(1). 
(a)(2).  (b)  and  (d)  are  revised  to  read  as 
follows: 

(a)  General.  (1)  Bolts,  studs,  nuts,  and 
washers  must  comply  with  applicable 
standards  and  specifications  listed  in 
Table  126.1  of  ANSI-B31.1.  Refer  to 

S  56.60-1  for  use  of  other  materiiils. 
Unless  otherwise  specified,  bolting  must 
be  in  accordance  with  ANS1-B16.5. 

(2)  Bolts  and  studs  in<ii.t  exter.d 
completely  through  rhe  nuts. 

•  *         •         *         « 

(b)  Carbon  steel  bolt^  or  bolt  xtuds 
may  be  used  if  expected  normal 
operating  pressure  docs  not  exceed  300 
pounds  per  square  inch  gage  and  the 
expected  normal  operating  temperature 
does  not  exceed  450  T.  Carbon  steel 
bolts  must  have  American  National 
Standard  (ANSI-B18.2)  heavy  hexagon 
heads  and  must  have  American 
National  Standard  heavy  semifinished 
hexagonal  nuts,  unless  the  bolts  are 
tightly  fitted  to  the  holes  and  flange 
stress  calculations  taking  the  bolt 
bending  stresses  into  account  are 
submitted.  When  2.')0-pound  cast  iron 
flanges  are  used  or  when  125-pound  cast 
iron  flanges  are  used  with  ring  gaskets, 
bolting  material  must  be  carbon  steel 
conforming  to  ASTM  Specification  A- 
307,  Grade  B. 

•  •        •        •        • 

(d)  All  alloy  studs  and  accompanying 
nuts  are  recommended  to  be  threaded  in 
accordance  with  American  National 
Standard  Bl.l.  Class  2A  external 
threads,  and  Class  2B  internal  threads 
(8-thread  series  SUN  for  1  inch  and 
larger). 

•  *        •        •        • 

16.  The  paragraph  heading  of  5  56.30- 
5(c)  and  first  sentence  of  {  56.30-5(c)(l) 
are  revised  to  read  as  fnllows: 

SS6.30-S    Welded  Joints. 

•  •         •         «         t 

(c)  Socket  welds  (modifies  27.3.3A). 
(1)  Socket  welds  must  conform  to  the 
requirements  specified  in  ANSI-B16.11. 
applicable  standards  listed  in  Table 
126.1  and  Figure  127.4.4C  in  ANSI-B31.1 
as  amended  by  §  56.70-1 5(d)(3)  and 

{  56.30-10(b)(4)-{6).  A  gap  of 
approximately  one-sixteenth  inch 
between  the  end  of  the  pipe  and  the 
bottom  of  the  socket  shall  be  provided 
before  welding.  This  may  best  be 
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FtaoQcd  Joints  (nio<llltos 


provided  by  bottoming  the  pipe  and 
backing  off  slightly  prior  to  tacking. 

*  •  «  *  • 

17.  Section  56.3O-10(a)  is  revised  to 
read  as  follows: 

S  56.30-10 
104.S.1<a)). 

(a)  Flanged  or  butt-welded  ioints  are 
required  for  Classes  I  and  l-L  piping  for 
nominal  diameters  exceeding  2  inches, 
except  as  otherwise  spedHed  in  this 
subchapter. 

18.  The  following  sentence  is  added  to 
the  end  of  the  Note  in  Figure  56.30-10{b): 
"Fillet  weld  leg  size  need  not  exceed  the 
thickness  of  the  ANSI  standard  hub  if 
this  thickness  is  between  Vk  inch  and 
1.4T." 

19.  Section  56.30-10  (b)(1).  (b)(2). 
(b)(3).  (b)(4).  and  (b)(5)  are  revised  to 
read  as  follows: 


§  56.30-10 
104.5.1(a)). 


Flanged  )otnts  (mo(fifl«s 


(b)  *  *  • 

(1)  Figure  56.30-10(b).  Method  1. 
Flanges  with  screw  threads  may  be  used 
in  accordance  with  the  Table  in 

§  56.30.20. 

(2)  Figure  56.30-10(b).  Method  2. 150- 
pound  and  300-pound  low-hubbed 
flanges  with  screw  threads,  plus  the 
addition  of  a  strength  HUet  weld  of  the 
size  as  shown,  may  be  used  for  Class  I 
piping  without  diameter  limitation  for 
temperatures  not  exceeding  750  *F.  The 
pressure  shall  not  exceed  the  American 
National  Standards  service  pressure 
temperature  rating. 

(3)  Figure  56.30-lOfb).  Methods. 
ANSI-B16.5  slip-on  flanges  may  be  used 
in  Class  I.  Class  II.  or  Class  II-L  systems 
not  to  exceed  the  service  pressure- 
temperature  ratings  for  the  300-pound 
and  lower  classes,  within  the 
temperature  limitations  of  the  material 
selected  for  use  and  not  to  exceed  4 
inches  nominal  pipe  size  in  Class  I 
systems.  If  100  percent  radiography  is 
required  by  S  56.95-10  for  the  class, 
diameter,  wall  thickness  and  material  of 
the  pipe  being  joined,  the  use  of  slip-on 
flanges  is  not  permitted  and  a  butt 
welding  flange  must  be  provided.  This 
conflguration  may  be  preferable  in  those 
applications  where  it  is  desirable  to 
eliminate  void  spaces.  For  Class  U 
piping  systems  the  size  of  the  strength 
nilet  may  be  limited  to  a  maximum  of 
0.525  inch  instead  of  1.4T  and  the 
distance  from  the  face  of  flange  to  the 
end  of  the  pipe  may  be  a  maximum  of 
three-eighths  inch.  Restrictions  on  the 
use  of  slip-on  flanges  appear  in  S  56.50- 
105  and  in  requirements  for  nuclear 
piping. 


(4)  Figure  56.3a-10(b),  Method  4. 
ANSI-B16.5  socket  welding  flanges  may 
be  used  in  Classes  I.  II.  or  II-L  systems 
not  exceeding  3  inches  in  nominal  pipe 
size  for  600-pound  and  lower  classes, 
and  2Vz  inches  for  900-pound  classes 
within  the  service  pressure-temperature 
ratings  of  the  standard.  Whenever  full 
radiography  is  required  by  S  56.95-10  for 
the  class,  diameter,  and  wall  thickness 
of  the  pipe  being  joined,  the  use  of 
socket  welding  flanges  is  not  permitted 
and  a  butt  weld  type  connection  must  be 
provided.  For  Class  II  piping,  socket 
welding  flanges  may  be  used  without 
diameter  limitations,  and  the  size  of  the 
fillet  weld  may  be  limited  to  a  maximum 
of  0.525  inch  instead  of  1.4T.  Restrictions 
on  the  use  of  socket  welds  appear  in  the 
low  temperature  and  nuclear  piping 
systems  and  should  be  checked  when 
designing  for  these  systems. 

(5)  Figure  56.30-10(b),  Methods. 
Flanges  fabricated  from  steel  plate 
meeting  the  requirements  of  Part  54  of 
this  chapter  may  be  used  for  Class  II 
piping  for  pressures  not  exceeding  150 
pounds  per  square  inch  and 
temperatures  not  exceeding  450  *F.  Plate 
material  listed  in  UCS-6(b)  of  Section 
VIII  of  the  ASME  Code  may  not  be  used 
in  this  application  except  that  material 
meeting  ASTM  Specification  A-36  may 
be  used.  The  size  of  the  strength  fillet 
weld  may  be  limited  to  a  maximum  of 
0.525  inches  of  1.4T  and  the  distance 
from  the  face  of  the  flange  to  the  end  of 
the  pipe  may  be  a  maximum  of  three- 
eighths  inch. 

20.  Section  56.30-20  is  amended  by 
revising  the  section  heading,  paragraphs 
(a)  and  (c),  the  last  sentence  of 
paragraph  (d),  and  note  2  of  Table  56.30- 
20(c)  to  read  as  follows: 

§56.30-20    Threaded  Joints. 

(a)  Threaded  joints  may  be  used 
within  the  limitations  specified  in 
Subpart  56.15  of  this  chapter  and  within 
other  limitations  specified  in  this 
section. 
*        •        •        •        • 

(c)  Threaded  joints  may  not  be  used 
where  severe  erosion,  crevice  corrosion, 
shock,  or  vibration  is  expected  to 
occure;  or  at  temperatures  over  925  *F. 
Size  limitations  are  given  in  Table  56.30- 
20(c). 

(d)  Pipe  with  a  wall  thickness  less 
than  that  of  standard  weight  of  ANSI- 
B36.10  steel  pipe  must  not  be  threaded 
regardless  of  service.  For  additional 
threading  limitations  for  pipe  used  in 
steam  service  over  250  pounds  per 
square  inch  or  water  service  over  100 
pounds  per  square  inch  and  200  'F^  see 
Part  104.1.2(c)(1)  of  ANSI-B31.1. 


Restrictions  as  to  the  use  of  threaded 
joints  appear  for  low  temperature  and 
nuclear  piping  and  should  be  checked 
when  designing  for  these  systems. 

TABLE  56.3O-20(c)— Threaded  JoinU 
(notes  1,2) 


'Tlireaded  joints  in  hydraulic  systems  are 
permitted  above  the  pressures  indicated  for 
the  nominal  sizes  shown  when  commerically 
available  components  such  as  pumps,  valves 
and  strainers  may  only  be  obtained  with 
threaded  connections. 

21.  Paragraphs  (a)  and  (b)  of  S  56.30- 
40  are  revised  to  read  as  follows: 

§  56.30-40    Flexible  pipe  couplings  of  ttte 
compression  or  slip-on  type. 

(a)  Flexible  pipe  couplings  of  the 
compression  or  slip-on  type  must  not  be 
uses  as  expansion  joints.  To  insure  that 
the  maximum  axial  displacement 
(approximately  %"  maximum)  of  each 
coupling  is  not  exceeded,  positive 
restraints  must  be  included  in  each 
installation. 

(b)  Positive  means  must  also  be 
provided  to  prevent  the  coupling  from 
"creeping"  on  the  pipe  and  uncovering 
the  joint.  Bite  type  devices  are  not 
considered  to  provide  positive 
protection  against  creeping  and  are  not 
generally  accepted  for  this  purpose  In 
the  absence  of  other  means.  Machined 
grooves  or  centering  pins  are  considered 
positive  means,  and  other  positive 
means  will  be  considered. 
***** 

22.  A  new  paragraph  (b)  is  added  to 
§  56.35-10  to  read  as  follows: 

§56.35-10    Bellows  expansion  Joints  below 
15  pounds  per  square  htcb  (repteces 
119.5.1). 

(b)  For  expansion  joints  of 
nonmetaUic  materials,  see  §  56.60-25(e). 

23.  Paragraphs  (c),  (d).  the 
introductory  text  of  (e).  (e)(2)  and  (f)  of 
S  56.35-15  are  revised  and  the  OMB 
control  number  is  added  to  the  end  to 
reas  as  follows: 


$56.35-15    BeNowa  expansion  Jokite 
15  pounds  per  square  inch  (ref>laces 
119.5.1). 


(c)  Preapproval  test  The  acceptability 
of  bellows  type  expansion  joints  for 
service  above  15  pounds  per  square  Inch 
gage  is  based  upon  meeting  the 
requirements  of  paragraph  (1)  or 
paragraph  (2)  as  follows: 

(1)  A  prototype  expansion  johit  may 
be  tested  to  indicate  that  it  will 
successfully  withstand  at  least  as  many 
cycles,  under  the  conditions  of  pressure, 
temperature,  axial  movement,  rotational 
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movement,  and  transverse  movement, 
as  will  be  encountered  in  an  actual 
installation.  The  manufacturer  shall 
submit  a  CertiHed  Test  Report  for  a 
prototype  of  the  model  or  type  joint 
under  consideration  detailing  the  test 
set  up,  the  total  number  of  corrugations, 
the  deflection  per  corrugation,  the 
internal  test  pressure  and  temperature, 
axial  movement,  rotational  movement, 
transverse  movement,  the  total  cycles  at 
failure,  and  the  location  of  the  failure. 

(2]  Expansion  joints  which  are 
designed,  constructed  and  tested  in 
accordance  with  the  Expansion  Joint 
Manufacturers  Association  Standards 
(EJMA)  may  be  accepted  by  submitting 
supporting  information  to  the  Merchant 
Marine  Technical  Office  having 
jurisdiction  over  the  place  of 
installation. 

(d)  Approval.  Upon  receipt  of  the 
Certified  Test  Report  described  in 
paragraph  (c)(1)  or  information  showing 
compliance  with  paragraph  (c)(2)  of  this 
section,  approval  action  will  be  taken. 
Approval  will  be  granted  for  each  model 
of  expansion  joint  under  consideration, 
with  the  approval  specifically  staling  the 
model  number,  and  nominal  pipe  8ize(s). 
by  which  the  expansion  joint  may  be 
readily  identified.  The  approval  will  also 
state  the  maximum  approved  pressure, 
the  corresponding  maximum  approved 
temperature,  the  maximum  allowable 
deflection  per  corrugation,  maximum 
axial  movement,  maximum  rotational 
movement,  maximum  transverse 
movement  and  whether  of  the  self- 
equalizing  or  nonequalizing  type. 

(e)  Approval  without  submitting  test 
data.  If  approval  of  an  entire  line  or  a 
portion  thereof  is  desired  without 
submitting  test  data  or  calculations  for 
each  model  and  size,  the  following 
information  is  required: 

*  •        *        *        • 

^    (2)  Sufficient  test  data  or  calculations 
*lo  substantiate  the  design  procedures 
along  with  details  of  the  test  procedure 
and  mode  of  failure. 

*  *        *        •        • 

(f)  Nonmetallic  expansion  joints.  For 
expansion  joints  of  nonmetallic 
materials,  see  \  56.60-25(e). 

(g)  *  *  * 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2115- 
0142) 

24.  In  i  56.50-1.  paragraph  (c), 
paragraph  (g)(1),  and  paragraph  (1)  are 
revised  to  read  as  follows: 

t  S6.50-1    Q«mral  (raplacM  122.6  through 
122.10).     - 

*  *         *         *         • 

(c)  Valves  and  cocks  not  forming  part 
of  a  piping  system  are  not  permitted  in 


watertight  subdivision  bulkheads  except 
that  sluice  valves  or  gates  in  oiltight 
bulkheads  of  tankships  will  be  given 
special  consideration  by  the 
Conunandant  (G-MTH). 
***** 

(g)(1)  The  use  of  power  actuated 
valves  in  systems  other  than  as 
specified  in  {  56.50-60  is  subject  to 
special  consideration  by  the 
Commandant  (G-MTH).  All  power 
actuated  valves  required  in  an 
emergency  to  operate  the  vessel's 
machinery,  to  maintain  its  stability,  and 
to  operate  the  bilge  and  firemain 
systems  must  also  be  provided  with  a 
manual  means  of  operation. 
***** 

(1)  Where  pipes  are  run  through  dry 
cargo  spaces  they  must  be  protected 
from  mechanical  injury  by  a  suitable 
enclosure  or  other  means. 

§56.5»-5    [Removed] 

25.  Section  56.50-5  is  removed. 

26.  Paragraph  (a)  and  (c)  of  {  56.50-20 
are  revised  to  read  as  follows: 

SM.50-20    PrMsur*  rdtof  piping. 

(a)  General.  There  shall  be  no 
intervening  stop  valves  between  the 
vessel  or  piping  system  being  protected 
and  its  protective  device  or  devices, 
except  as  specifically  provided  for  in 
other  regulations  or  as  speciHcally 
authorized  by  the  Commandant  (G- 
MTH). 
***** 

(c)  Stop  valves.  There  shall  be  no 
intervening  stop  valve  between  the 
safety  or  relief  valve  and  the  point  of 
discharge,  except  as  specifically 
provided  for  in  other  regulations  or  as 
specifically  authorized  by  the 
Commandant  (G-MTH). 


§S6.50-25    (AmwidMl) 

27.  The  sentence  "Back  pressure  must 
be  calculated  with  all  relief  valves 
which  discharge  to  a  common  escape 
pipe  reheving  simultaneously  at  full 
capacity."  is  added  to  the  end  of 
paragraph  (d)  of  i  56.50-25. 

28.  Paragraph  (b)  of  i  56.50-45  is 
revised  to  read  as  follows: 

iS6.50-45    Circulating  pump*. 
***** 

(b)  Independent  and  well  separated 
sea  suctions  shall  be  provided  for  the 
main  circulating  and  the  emergency 
circulating  pumps. 
***** 

29.  Section  56.50-50  is  amended  by 
revising  paragraphs  (c)(1).  Note  1  of 
paragraph  (d),  paragraph  (f)(3). 


paragraph  (h),  and  paragraph  (k)  to  read 
as  follows: 

$56.50-50    Bilg*  and  ballast  piping: 

*  •  •  *  • 

(c)(1)  Except  as  otherwise  accepted  by 
the  Commandant  (G-MTH).  bilge 
suctions  must  be  led  from  manifolds. 
Insofar  as  practicable,  manifolds  must 
be  located  in,  or  be  capable  of  remote 
operation  from,  the  same  space  as  the 
bilge  pump  which  normally  takes 
suction  on  that  manifold.  In  either  case, 
the  manifolds  must  be  capable  of  being 
locally  controlled  from  above  the 
floorplates,  and  be  easily  accessible  at 
all  times.  Bilge  overboard  discharge 
valves  must  comply  with  the 
requirements  for  suction  manifolds 
insofar  as  practicable.  Except  as 
otherwise  permitted  by  paragraph  (h)  of 
this  section  for  Great  Lakes  cargo 
vessels  employing  a  common  bilge  and 
ballast  system  for  the  cargo  spaces, 
bilge  manifold  valves  controlling  bilge 
suctions  from  various  compartments 
must  be  of  the  stop-check  type. 

(d)  •  *  • 

(1)  Fur  suctions  to  each  main  bilge 
pump: 

d  =  l-(-VL(B  +  D/2500  (1)(4)(5) 

***** 

Note  1. — For  lank  vessels,  "L"  may  be 
reduced  by  the  combined  length  of  the  cargo 
oil  tanks. 

***** 

(f)*   *   * 

(3)  Vessels  over  180  feet  in  length  not 
covered  by  paragraphs  (f)(1)  and  (f)(2)  of 
this  section  and  which  operate  on 
international  voyages  or  in  ocean, 
coastwise,  or  Great  Lakes  service,  must 
be  provided  with  a  direct  emergency 
bilge  suction  from  any  pump  in  the 
machinery  space,  except  thaf  a  required 
bilge  pump  may  not  be  used.  The 
discharge  capacity  of  the  pump  selected 
must  exceed  the  capacity  of  the  required 
main  bilge  pump  and  the  area  of  the 
suction  inlet  is  to  be  equal  to  the  full 
suction  inlet  of  the  pump. 
***** 

(h)  This  paragraph  contains 
requirements  for  separation  of  piping 
systems.  Piping  systems  must  meet  the 
following  separation  requirements: 

(1)  Except  as  provided  for  in 
subparagraph  (2)  of  this  paragraph, 
piping  systems  for  the  following  groups 
of  services  must  not  be  connected  to 
those  in  other  groups. 

(i)  Non-cargo  bilge  piping,  for  draining 
spaces  not  intended  to  contain  liquids. 
This  group  does  not  include  piping  for 
draining  fluid  cargo  handling  spaces  or 
cofferdams  adjacent  to  cargo  tanks. 
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(ii)  Segregated  ballast  piping  for  filling 
and  draining  spaces  intended  only  to 
contain  water  ballast. 

(iii)  Piping  for  HUing  and  draining 
spaces  intended  to  carry  oil  or  other 
hazardous  materials  as  cargo  or  slops, 
other  than  Grade  E  fuel  slops  and  non- 
cargo  machinery  space  bilge  slops,  with 
or  without  provision  for  ballasting, 
including  cargo  handling  space  bilges 
and  cofferdams  adjaceot  to  cargo  tanks. 

(iv)  Piping  for  filling,  cleaning  or 
draining  spaces  intended  to  carry  oil  as 
fuel,  with  or  without  provisions  for 
ballasting,  including  Grade  E  oil  slops 
and  non-cargo  machinery  space  bilge 
slops. 

(v)  Piping  for  filling,  cleaning  or 
draining  spaces  containing  a  cargo 
considered  incompatible  with  other 
cargoes  carried. 

(vi)  Firefighting  water  system. 

(vii)  Feed  and  potable  water  systems. 

(viii)  Lubicating  oil  systems. 

(2)  The  following  interconnections  of 
piping  systems  are  permitted: 

(i)  Great  Lakes  dry  cargo  vessels  may 
employ  a  common  line  for  bilge  and 
ballast  systems  for  dry  cargo  spaces. 

(ii)  Means  for  disposal  of  various 
types  of  oil  slops  at  sea  or  to  shore 
facilities  may  be  combined  in  a  manner 
which  ensures  that  no  backflow  of  cargo 
slops  into  segregated  ballast  systems, 
fuel  systems,  or  machinery  spaces  can 
occur. 

(iii)  Piping  systems  required  to  be 
separate  under  normal  circumstances 
and  connected  under  unusual 
circumstances  may  be  connected  by 
means  of  a  spool  piece  or  comparable 
means  providing  a  visible  gap  under 
normal  conditions.  Means  of  connection 
not  providing  a  visible  gap  must  be 
specifically  authorized  by  the 
Commandant  (G-MTH). 

(iv)  Bilge  and  ballast  systems  may 
utilize  common  pumps,  unless  the  pump 
takes  ballast  suction  from  a  system  in 
the  group  described  in  paragraph 
(h)(l)(iiij  of  this  section,  or  the  pump  is 
also  to  be  used  in  a  firefighting  system 
and  any  of  the  systems  attached  to  the 
pump  may  contain  oil  other  than 
unconcentrated  Grade  E  bilge  slops. 
Where  a  common  pump  is  permitted,  the 
bilge  and  ballast  mains  must  be 
separated  by  control  valves  or 
manifolds  located  at  the  pump. 

(v)  Fire  mains,  bilge  systems,  or 
ballast  systems  may  be  used  to  provide 
clean  water  for  tank  cleaning. 

(vi)  Fire  pumps  may  be  used  as  bilge 
pumps  if  they  cannot  take  suction  on  a 
source  of  oil  or  oil  slops  (except  the 
bilges  of  machinery  spaces  containing 
no  liquids  with  a  flash  point  lower  than 
Grade  E).  Such  pumps  may  not  take 
suction  from  a  tank  in  which  the  bilge 


slops  can  be  separated,  decanted,  or 
otherwise  deliberately  concentrated,  or 
which  receives  other  oil  drains.  Such 
pumps  must  be  equipped  with  control 
valves  or  manifolds  at  the  pumps  so 
arranged  that  if  any  one  pump  is 
damaged  or  removed,  the  required 
number  of  pumps,  minus  one.  can  serve 
each  piping  system,  and  one  pump  will 
always  be  available  for  either  fire  or 
bilge  service.  Where  only  one  fire  pump 
is  required  it  may  also  be  a  bilge  pump 
only  if  there  is  another  pump  providing 
both  fire  and  bilge  pump  services  and 
meeting  all  requirements  for  these 
services. 


(k)  Where  bilge  or  ballast  piping  is  led 
through  tanks,  except  ballast  piping  in 
ballast  tanks,  means  must  be  provided 
to  prevent  the  flooding  of  the 
compartments  being  served  in  the  event 
of  pipe  leakage  within  the  tanks.  Such 
means  may  consist  of  an  oiltight  or 
watertight  pipe  timnel.  or  the  lines  may 
be  of  Schedule  80  pipe  thickness,  fitted 
with  expansion  bends,  and  all  joints 
within  the  tanks  shall  be  welded.  Where 
a  pipe  tunnel  is  installed,  the  watertight 
integrity  of  the  bulkheads  must  be 
maintained  and  if  the  tunnel  is  not  of 
sufficient  size  to  afford  easy  access,  no 
valve  or  fitting  must  be  located  therein. 
Bilge  lines  led  through  tanks  without  a 
pipe  tunnel  must  be  fitted  with 
nonreturn  valves  at  the  bilge  suctions. 

30.  In  i  56.50-55,  Table  56.50-55  (b)(1) 
and  paragraph  (e)(1)  are  revised  to  read 
as  follows: 

S  S6.S0-55    Bilge  pumps. 


Table  56.50-55(b)(1)— Bilqe  Pumps 
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(e)  Location.  (1)  For  self-propelled 
vessels,  if  the  engines  and  boilers  are  in 
two  or  more  watertight  compartments, 
the  bilge  pumps  must  be  distributed 
throughout  these  compartments.  On 
other  self-propelled  vessels  and  mobile 
offshore  drilling  units,  the  bilge  pumps 
must  be  in  separate  compartments  to  the 
extent  practicable.  When  the  location  of 
bilge  pumps  in  separate  watertight 


compartments  is  not  practicable,  the 
Commandant  (G-MTH)  will  consider 
alternative  arrangements  of  the  bilge 
pumps.  In  general,  where  a  fire  pump 
acts  as  a  supplemental  bilge  pump,  has 
the  capacity  of  a  required  bilge  pump, 
the  pump  and  its  power  source  are 
independent  of  the  space  in  which  the 
required  bilge  pumps  are  located,  and  it 
complies  with  the  requirements  of 
(h)(2)(vii)  of  this  section,  this  will  be 
considered  as  an  acceptable  alternative 
arrangement. 

31.  S50.50-60  is  amended  as  follows: 

a.  By  revising  the  section  heading. 

b.  By  revising  paragraphs  (a),  (c) 
(dKD.  {d)(2)  and  (dM4). 

c.  By  adding  new  paragraphs  (a)(2), 
(a)(3).  (h).  (i).  (j).  (k)  and  (1). 

As  amended,  the  affected  paragraphs  of 
§  56.50-60  reads  as  follows: 

§56.50-60    Systems  containing  oM. 

(a)(l]  Oil-piping  systems  for  the 
transfer  or  discharge  of  cargo  or  fuel  oil 
must  be  separate  from  other  piping 
systems  as  far  as  practicable,  and 
positive  means  shall  be  provided  to 
prevent  dangerous  interconnection  in 
service. 

(2)  Fuel  oil  and  cargo  oil  systems  may 
be  combined  if  the  cargo  oil  systems 
contain  only  Grade  E  oils  and  have  no 
connection  to  cargo  systems  containing 
grades  of  oil  with  lower  flash  points  or 
hazardous  substances. 

(3)  Pumps  used  to  transfer  oil  must 
have  no  discharge  connections  to  fire 
mains,  boiler  feed  systems,  or 
condensers  unless  approved  positive 
means  are  provided  to  prevent  oil  from 
being  accidentally  discharged  into  any 
of  the  aforementioned  systems. 
***** 

(c)  Filling  pipes  may  be  led  directly 
from  the  deck  into  the  tanks  or  to  a 
manifold  in  an  accessible  location 
permanently  marked  to  indicate  to 
which  they  are  connected  and  from 
which  the  oil  can  be  distributed  to  the 
various  tanks  through  the  piping  system. 
The  end  of  filling  pipes  must  be  fitted 
with  a  shutoff  valve.  Alternate 
arrangements  where  gravity  systems  for 
filling  are  employed  vsrill  be  given 
special  consideration  by  the 
Commandant  (G-MTH).  Oil  piping  must 
not  be  led  through  accommodation 
spaces,  except  that  low  pressure  fill 
piping  not  normally  used  at  sea  may 
pass  through  accommodation  spaces  if  it 
is  of  steel  construction,  all  welded,  and 
not  concealed. 

(d)  Piping  subject  to  internal  head 
pressure  from  oil  in  the  tank  must  be 
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fitted  with  positive  shutoff  valves 
located  at  the  tank. 

(1)  Valves  installed  on  the  outside  of 
the  oil  tanks  must  be  made  of  steel, 
ductile  cast  iron  ASTM  A395,  or  ■ 
ductile  nonferrous  alloy  having  a 
melting  point  above  1.700  *F  and  must 
be  arranged  for  local  manual  control  at 
the  valve  and  from  a  readily  accessible 
and  safe  location  outside  of  the 
compartment  in  which  the  valves  are 
located. 

(2)  If  valves  are  installed  on  the  inside 
of  the  tank,  they  may  be  made  of  cast 
iron  and  arranged  for  remote  control 
only.  Additional  valves  for  local  control 
must  be  located  in  the  space  where  the 
system  exits  from  the  tank  or  adjacent 
tanks.  Valves  for  local  control  outside 
the  tanks  must  be  made  of  steel,  ductile 
cast  iron  ASTM  A395,  or  a  ducticle 
nonferrous  alloy  having  a  melting  point 
above  1,700  'F. 


(4)  Remote  operation  for  shutoff 
valves  on  small  independent  oil  tanks 
will  be  specially  considered  in  each 
case  where  the  size  of  tanks  and  their 
location  may  warrant  the  omission  of 
remote  operating  rods. 

(h)  Oil  piping  must  not  run  through 
feed  or  potable  water  tanks.  Feed  or 
potable  water  piping  must  not  pass 
through  oil  tanks. 

(i)  Where  flooding  equalizing  cross- 
connections  between  fuel  or  cargo  tanks 
are  required  for  stability  considerations, 
the  arrangement  must  be  approved  by 
the  Commandant  (G-MTH). 

(j)  Piping  conveying  oil  must  be  run 
well  away  from  hot  surfaces  wherever 
possible.  Where  such  leads  are 
unavoidable,  only  welded  joints  are  to 
used,  or  alternatively,  suitable  shields 
are  to  be  fitted  in  the  way  of  flanged  or 
mechanical  pipe  joints  when  welded 
joints  are  not  practicable.  Piping  that 
conveys  fuel  oil  or  lubricating  oil  to 
equipment  and  is  in  the  proximity  of 
equipment  or  liner  having  an  open  flame 
or  having  parts  operating  above  500  *F 
must  be  of  seamless  steel.  (See  S  56.50- 
65.) 

(k)  Oil  piping  drains,  strainers  and 
other  equipment  subject  to  normal  oil 
leakage  must  be  fitted  with  drip  pans  or 
other  means  to  prevent  oil  draining  into 
the  bilge. 

(I)  Where  oil  piping  passes  through  a 
non-oil  tank  and  stop  valves  complying 
with  paragrah  (d)  of  this  section  are  not 
provided  at  all  penetrations,  the  piping 
must  comply  with  §  56.5O-50(k). 

32.  Section  56.50-65  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a)  and  (b)  to  read  as 
follows: 


i  56.50' 65    BunMT  fiMl  oN  Mrvtec  systwiw. 

(a)  All  discharge  piping  from  the  fuel 
oil  service  pumps  to  burners  must  be 
seamless  steel  with  a  thickness  of  at 
least  Schedule  80.  If  required  by  §  56.07- 
10(e)  or  Paragraph  104.1.2  of  ANSI-B31.1 
the  thickness  must  be  greater  than 
Schedule  80.  Short  lengths  of  steel,  or 
annealed  copper  nickel,  nickel  copper, 
or  copper  pipe  and  tubing  may  be  used 
between  the  fuel  oil  burner  front  header 
manifold  and  the  atomizer  head  to 
provide  flexibility.  All  material  used 
must  meet  the  requirements  of  Subpart 
56.60.  The  use  of  non-metallic  materials 
is  prohibited.  The  thickness  or  the  short 
lengths  must  not  be  less  than  the  larger 
of  0.9mm  (0.35  inch)  or  that  required  by 
i  56.07-lCKe).  Flexible  metallic  tubing 
may  be  considered  for  this  application 
when  approved  by  the  Commandant  (G- 
MTH).  Tubing  fittings  must  be  of  the 
flared  type  except  that  flarrlcss  fittings 
of  the  nonbite  type  may  be  used  when 
the  tubing  is  steel,  nickel  copper  or 
copper  nickel. 

(b)(1)  All  vessels  having  oil  fired 
propulsion  boilers  must  have  at  least 
two  fuel  service  pumps,  each  of 
sufficient  capacity  to  supply  all  the 
boilers  at  full  power,  and  arranged  so 
that  one  may  be  overhauled  while  the 
other  is  in  service.  At  least  two  fuel  oil 
heaters  of  approximately  equal  capacity 
must  be  installed  and  so  arranged  that 
any  heater  may  be  overhauled  while  the 
other(8)  is  (are)  in  service.  Suction  and 
discharge  strainers  must  be  of  the 
duplex  or  other  type  capable  of  being 
cleaned  without  interrupting  the  oil 
supply. 

(2)  All  auxiliary  boilers,  except  those 
furnishing  steam  for  vital  equipment  and 
fire  extinguishing  purposes  other  than 
duplicate  installations,  may  be  equipped 
with  a  single  fuel  oil  service  pump  and  a 
single  fuel  oil  heater.  Such  pumps  need 
not  be  fitted  with  discharge  strainers. 

(3)  Strainers  must  be  located  so  as  to 
preclude  the  possibility  of  spraying  oil 
on  the  burner  or  boiler  casing,  or  be 
provided  with  spray  shields.  Coamings, 
drip  pans,  ect.,  must  be  fitted  under  fuel 
oil  service  pumps,  heaters,  etc.,  where 
necesseary  to  prevent  oil  drainage  to  the 
bilge. 

(4)  Boilers  burning  fuel  oils  of  low 
viscosity  need  not  be  equipped  with  fuel 
oil  heaters,  provided  acceptable 
evidence  is  furnished  to  indicate  that 
satisfactory  combustion  will  be 
obtained  without  the  use  of  heaters. 


"Intallation"  is  amended  to  read 
"installation". 

34.  Section  56.50-85  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  (a)(7)  and  (8)(9),  to  read  as 
follows: 

§  56.50-65    Tank  vani  piplfiQ. 

(a)  This  section  applies  to  vents  for  all 
independent,  fixed  non-pressure  tanks 
or  containers  or  spaces  in  which  liquid 
is  carried  as  fuel,  ship's  stores,  cargo,  or 
ballast 


f56J0-7S    [AnMfidadl 

33.  In  I  56.50-75  (a)  and  (b).  the  "(a)" 
from  the  citation  "S  58.01-25(a)"  is 
removed  and  in  paragraph  (b)(3). 


(7)  Vent  outlets  from  all  tanks  which 
may  emit  flammable  or  combustible 
vapors,  such  as  bilge  slop  tanks  and 
contaminated  drain  tanks  must  be  fitted 
with  a  single  screen  of  corrosion- 
resistant  wire,  of  at  least  30  by  30  mesh, 
or  two  screens  of  at  least  20  by  20  mesh, 
spaced  not  less  than  one-half  inch  nor 
more  than  1 V^  inches  apart.  The  clear 
area  through  the  mesh  must  not  be  less 
than  the  internal  unobstructed  area  of 
the  required  pipe. 

(9)  The  diameter  of  each  vent  pipe 
must  not  be  less  than  1 V^  inches  for 
fresh  water  tanks.  2  inches  for  water 
ballast  tanks  and  2Vi  inches  for  fuel  oil 
tanks,  except  that  small  independent 
tanks  need  not  have  a  vent  more  than 
25%  larger  than  the  fill  line. 

35.  Section  56.50-95  is  amended  by 
revising  paragraphs  (c)  and  (e)(3)  and 
paragraph  (b)(1),  and  by  adding  a  new 
paragraph  (i)  or  read  as  follows: 

SS6.SO-95    Ovarfooard  disehargas  and 
sImH  connactlona. 

•  •        •        •        * 

(b)(1)  Scuppers  and  discharge  pipes 
originating  at  any  level  and  penetrating 
the  shell  either  more  than  17  Vi  inches 
(450mm)  below  the  freeboard  deck  or 
less  than  23 >A  inches  (600mm)  above  the 
summer  load  waterline  must  be 
provided  with  an  automatic  nonreturn 
valve  at  the  shell.  This  valve,  unless 
required  by  paragraph  (b)(2)  of  this 
section,  may  be  omitted  if  the  piping  is 
not  less  than  Schedule  80  in  wall 
thickness  through  8  inches  nominal  pipe 
size.  Schedule  60  for  nominal  pipe  sizes 
above  8  inches  and  below  16  inches,  and 
Schedule  40  for  pipe  sizes  16  inches  and 
above. 

•  *        *        *        * 

(c)  Overflow  pipes  which  discharge 
through  the  vessel's  side  must  be 
located  as  far  above  the  deepest  load 
line  as  practicable  and  fitted  with 
valves  as  required  by  paragraph  (b)  of 
this  section.  Two  automatic  nonreturn 
valves  must  be  used  unless  it  is 
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impracticable  to  locate  the  inboard 
valve  in  an  accessible  position,  in  which 
case  a  nonreturn  valve  with  a  positive 
means  of  closure  from  a  position  above 
the  freeboard  deck  will  be  acceptable 
for  storage  tanks.  Oveflows  which 
extend  at  least  30  inches  above  the 
freeboard  deck  before  discharging 
overboard  may  be  fitted  with  a  single 
automatic  nonreturn  valve  at  the  vessels 
side.  Pipes  serving  as  a  required  means 
of  preventing  overpressure  of  a  tank 
other  than  a  storage  tank  must  not  be 
fltted  with  positive  means  of'closure 
without  the  specific  approval  of  the 
Commandant  (G-MTH).  Overflow  pipes 
may  be  vented  to  the  weather. 

•  *        •        *        •  I 

(e)  •  *  * 

(3)  The  thickness  of  inlet  and 
discharge  connections  outboard  of  the 
shoutoff  valves,  and  exclusive  of 
seachests,  must  be  not  less  than  that  of 
Schedule  80  for  nominal  pipe  sizes 
throught  8  inches.  Schedule  60  for 
nominal  pipe  sized  above  8  inches  and 
below  16  inches,  and  Schedule  40  for 
nominal  pipe  sizes  16  inches  and  above. 

•  *        •        •        • 

(i]  Except  as  provided  for  in  §  58.20- 
20(c)  of  this  Subchapter,  sea  valves  must 
not  be  held  open  with  locks.  Where  it  is 
necessary  to  hold  a  discharge  or  intake 
closed  with  a  lock,  either  a  locking  valve 
may  be  located  inboard  of  the  sea  valve, 
or  the  design  must  be  such  that  there  is 
sufficient  freedom  of  motion  to  fully 
close  the  locked  sea  valve  after  an 
event,  such  as  fire  damage  to  the  seat, 
causes  significant  leakage  through  the 
valve.  Valves  which  must  be  opened  in 
an  emergency,  such  as  bilge  discharges 
or  fire  pump  suctions  must  not  be  locked 
closed,  whether  they  are  sea  valves  or 
not. 

36.  Section  56.50-96  (a](2)(ii)  and 
(a)(2)(iv]  are  revised  to  read  as  follows: 

S  56.50-96    KmI  cooler  installation*. 

(a)  *  *  * 

(2)  *  *  * 

(ii)  The  flexible  connections  and  all 
openings  internal  to  the  vessel,  such  as 
expansion  tank  vents  and  fills,  in  the 
installation  are  above  the  deepest  load 
line  and  all  piping  components  are 
Schedule  80  or  thicker  below  the 
deepest  load  line.  i 

•  *        *        •        * 

(iv)  The  forw^ard  end  of  the  structure 
is  faired  to  the  hull  with  a  slope  no 
greater  than  .4  to  1  or  in  a  protected 
location  such  as  inside  a  bow  thruster 
trunk. 


37.  Section  56.50-102  is  revised  to  read 
as  follows: 

§56.50-102    Liquefied  petroleum  gas  for 
domestic  eervic**. 

Requirements  for  liquefied  petroleum 
gas  systems  for  domestic  services  are  in 
Subpart  58.16  of  this  chapter. 

38.  Section  56.50-105  is  amended  by 
revising  paragraph  (a)(l)(iii),  and  adding 
new  footnotes  3  and  4  to  Table  56.50- 
105,  to  read  as  follows: 

§  56.50-105    Low  Temperature  piping. 

(a)  •  •  • 

(1)  •  •  * 

(iii)  Steels  equivalent  to  those  listed  in 
Table  56.50.105,  but  not  produced 
according  to  a  particular  ASTM 
specification,  may  be  used  only  with  the 
prior  consent  of  the  Commandant  (G- 
MTIi).  Steels  differing  in  chemical 
composition,  mechanical  properties  or 
heat  treatment  from  those  specified  may 
be  specially  approved  by  the 
Commandant  (G-MTH).  Similarly, 
aluminum  alloy  and  other  nonferrous 
materials  not  covered  in  Table  56.50-105 
may  be  specially  considered  by  the 
Commandant  (G-MTH)  for  service  at 
any  low  temperature.  There  are 
restrictions  on  the  user  of  certain 
materials  in  this  Part  and  in  Subchapter 
O  of  this  Chapter. 
***** 

Table  56.50-105— Acceptable  Materials  and 
Toughness  Test  Criteria  (2) 
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welding  must  be  in  accordance  witn  Part  57  o)  this  Suocnap- 
ler. 

*  The  accaptaMily  ol  several  alloys  tor  low  temperature 
service  is  not  inter>ded  to  suggest  acceotabie  resistance  to 
manne  corrosion.  The  seieciion  ol  aiiovs  lor  any  particular 
snipiooard  location  shouK)  tane  corrosion  resistance  mio 
account  and  must  be  to  trie  satisfaction  ol  the  Commandant 
(6-MTH). 

39.  Section  56.60-l(a)(2)  is  revised  to 
read  as  follows.  Paragraph  (a)(1)  is  set 
out  for  the  convenience  of  the  reader. 

§  56.60-1    Acceptable  materials  and 
specifications  (replaces  §  123  and  modifies 
Table  126.1  In  ANSI-B31.1). 

(a)(1)  The  material  requirements  in 
this  subpart  shall  be  followed  in  lieu  of 
those  in  S  123  in  ANSI-B31.1. 

(2)  Materials  used  in  piping  systems 
must  be  selected  from  the  specifications 
which  appear  in  Table  56.60-l(a)  or 
Table  56.60-2(a),  or  they  may  be 
selected  from  the  material  specifications 


of  section  I,  HI,  or  VIII  of  the  ASME 
Code  if  not  prohibited  by  a  regulation  of 
this  subchapter  dealing  with  the 
particular  section  of  the  ASME  Code. 
Table  56.60-l(a)  contains  only  pipe, 
tubing,  and  fitting  specifications. 
Determination  of  acceptability  of  plate, 
forging,  bolting,  nuts,  and  castings  may 
be  made  by  reference  to  the  ASME  Code 
as  previously  described.  Additionally 
accepted  materials  for  use  as  piping 
system  components  appear  in  Table 
56.60-2{a).  Other  materials  must  receive 
the  specific  approval  of  the 
Commandant  (G-MTH)  before  being 
used.  Materials  listed  in  Table  126.1  of 
ANSI-B31.1  are  not  accepted  unless 
specifically  permitted  by  this  paragraph. 


§56.60-1    {Amended] 

40.  Table  56.60-l(a)  is  amended  by 

(a)  Removing  the  entry  for  A72  under 
"Pipe,  welded" 

(b)  Revising  the  line  entry  for  "Pipe 
centrifugally  cast"  to  read: 

Pipe,  centrifugally  cast: .  .  .  (None 
applicable) .  .  .  (19) 

(c)  Removing  the  entry  for  A445  under 
"Castings,  iron" 

(d)  Adding  a  new  footnote  19  to  read 
as  follows: 

"  Centrifugally  cast  pipe  must  be 
specincally  approved  by  the  Commandant 
(G-MTH). 

41.  Table  56.60-l(b)  is  amended  by 
removing  MSS  standards  SP-37  and  SP- 
42  and  footnote  1  and  adding  ASTM 
Specification  F682-80,  ANSI  Standard 
B16.34  and  footnotes  3  and  4  to  read  as 
follows: 

Table  56.60-1  (b).— Adopted  Standards 
Applicable  to  Piping  Systems 

[Modifies  Table  12611 


ANSI  Standams  (Amencan  National  Standards  Institute). 
1430  Broadway.  New  York.  NY   10018 


B16.5— steel  Pipe  Flanges  and  Flanged  Fittings' 
B16.&— Steel  Buttweidtng  Fittings  ■ 

.  .  .  •  • 

B16.14—Fem)u8- Threaded  Plugs,  Bushings  and  Locknuts  ' 

B16.1S— Cast  Bronze  Threaded  Fittings— 125  ft  2501b  * 

B16.1S— Cast  Brass  Soider  Joints  * 

.  •  •  •  • 

B  16.22— Wrought  Copoer  and  Bronze  Solder  Jomt  Fittings  * 
B16.23— Cast  Bronze  Soider-Joinl  Drainage  Fittings  ' 
B16.24— Brass  or  Bronze  Flanges  ano  Fittings— 150  and 
3001b' 

B  16.28— Wrought  Steel  Buttweldir^p  Short  Radius  Elbows 

and  Returns  * 
B16.29— Wrought  Cooper  and  Wrooghi-Copper  Alloy  Solder 

Joint  Drainage  Fittings ' 
B16.24— VaNes-Flanged  and  Buttwelding  End  ■ 
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Tabi£  56.60-l(b).— Aoopted  Standards 
AppucAfltE  TO  PmNG  Systems— Contmoed 

TWta  128  I] 


MSS 


«<»clwi' 


•<•  Vttm  and  FMngt  InduiCy).   tSIS 
Otm*.  Artngtan.  Va  22209 


Foft  Uy«r 


SPg-Mntoiq  lor  V«m«.   FiMngi.  RiKign  ai 
SP  M    awl  Pip*  Un*  nw^w ' 

•  •  •  •  # 

SP-5i-<:«si  Flangn  and  nMngs « 

•  •  •  •  • 

SP-«7— aunarHy  vafw«a'* 

•  ■  •  •  • 

SP-72-6M  VtfMs  «rih  FlwgM  at  BMI-WaWng  Ends  to 
Ganam  SwMoa  • 


rci  SMndv*  (FUd  Conmti  msMuM.  mc ).  »2  Baik  Skwt 
Sunnw.  Nem  Jaraay  07W1 


FQ  )»-l— Awaira  Rakig  SiMVted  tor 


Trips' 


ASTM  (Amancan  Sooaly  tar  Tatang  and  MalanaQ.  1916 
naca  Si.  PhdadatptM.  Pa.  i9i03 


F«82-80-lMrougM  Cartwn  SHai 


CoKMngi 


'tnanKwadl 


■M*  or  manufadurar's  carafcabon  «  no«  roguaad  anapt 
•tiara  a  naadad  poraon  of  (tia  raqurad  martong  •  dMMad  dua 
Wtoa  or  abaamdua  loagaot  iMang  stocks. 

'  Bscauaa  ma  uandard  ot)era  iha  opaon  at  savaral  maianals. 
aoma  o«  <i^t€»t  aa  nw  ganata*»  accapWMa  lo  tm  Coaal 
Guard.  compaatKa  muh  me  stitidard  doas  nd  nacamwlt 
nacala  conHiaancB  ««)  mass  regulaiions  The  martang  on  ma 
componani  or  ■»  rm  or  manutKlwar't  ciaiicala  muat  mdicala 
ma  material  apacihcaton  and/or  grade  as  necsasary  to  My 
•lentity  ma  maienelt  uaad  aiMt  me  material  must  amply  aiiPi 
meae  regulaaona  «i  ma  partcutv  jpplicaaon. 


§56.60-2    (AmMMtedl 

42.  The  notes  to  Table  56.60-2(a)  are 
amended  as  follows: 

(a)  In  notes  2  and  3  replace  "SA-SOe" 
with  "SA-675". 

(b)  In  note  9  replace  Table  IV"  with 
Table  3". 

(c)  In  note  14  replace  "Table  HI"  with 
Table  X-2 ". 

43.  In  i  56.60-ia  paragraph  (a]  and  (c) 
are  revised  to  read  as  follows: 

§56.60-10    Cast  iron  and  malleable  iron. 

(a)  The  low  ductility  of  cast  iron  and 
malleable  iron  should  be  recognized  and 
the  use  of  these  metals  where  shock 
loading  may  occur  should  be  avoided. 
Cast  iron  and  malleable  iron  fittings 
conforming  to  the  specifications  of 
Table  56.60-l(a)  may  be  used  at 
pressures  not  exceeding  the  limits  of  the 
applicable  standards  of  Table  56.60-l(b) 
at  temperatures  not  exceeding  450  *F. 
Valves  of  this  material  may  be  used  in 
conformance  with  the  standards  for 
flanges  and  flanged  fittings  in  ANSI- 
B16.1  if  such  service  does  not  exceed  the 
rating  as  marked  on  the  valve. 


(c)  Malleable  iron  and  cast  iron  valves 
and  fittings,  designed  and  marked  for 
Class  300  refrigeration  service  may  be 


used  for  such  service,  provided  the 
pressure  limitation  of  300  pounds  per 
square  inch  is  not  exceeded.  Malleable 
iron  flanges  of  this  class  may  also  be 
used  in  sizes  4  inches  and  smaller  (oval 
and  square  design). 


§56.60-15    (Amandadl 

44.  Remove  fi-om  the  first  sentence  of 
i  56.60-15(a)  the  words  'A445  and". 

45.  In  S  56.60-20,  paragraphs  (a)(1), 
(a)(4).  and  (b)  are  revised  and  footnote  2 
is  removed  as  follows: 

§  56.60-20    Nonfarrous  matarlals. 

(a)  *  *  * 

(1)  The  low  melting  points  of  many 
nonferrous  matals  and  alloys,  such  as 
aluminum  and  aluminum  alloys,  must  be 
recongized.  These  types  of  heat 
sensitive  mateiials  must  not  be  used  to 
conduct  flammable,  combu.stible.  or 
dangerous  fluids,  or  for  vital  systems 
unless  authorized  by  the  Commandant 
(G-MTH). 

Note. — For  definitions  of  flaminable  or 
combusbble  fluids,  see  Si  30.10-15  and  3aiO- 
22  of  Subchapter  D  (Tank  Vessels)  or  Parts 
151-154  of  Subchapter  O  (Certain  Bulk 
Dangerous  Cargoes)  of  this  chapter. 
Dangerous  Fluids  are  those  covered  by 
regulations  in  Pari  98  of  Subchapter  I  (Cargo 
and  Miscellaneous  Vessels)  of  this  chapter., 

(4)  The  corrosion  resistance  of  copper 
bearing  aluminum  alloys  in  a  marine 
atmosphere  is  poor  and  alloys  with 
copper  contents  exceeding  0.6  percent 
should  not  be  used.  Refer  to  table  56.60- 
2(a)  for  further  guidance. 

(b)  An  additional  requirement  for  cast 
aluminum  alloys  is  hydraulic  fluid 
power  systems  is  described  in  S  58.30- 
15(0  of  this  subchapter. 

46.  Section  56.60-25  is  amended  as 
follows: 

a.  By  revising  the  introductory  text  of 
paragraph  (a),  the  first  sentence  of 
(a)(l)(ii).  paragraphs  (a)(7)(iMo). 
(a)l7)(i)(6),  (a)(8).  (c)(2)  and  (c)(5).  Table 
56.60-25(c).  footnotes  1  and  5  of  Table 
56.60-25(c),  and  paragraph  (e). 


b.  By  adding  new  paragraphs  (c)(7). 
(c)(8).  (c)(9)  and  (c)(10).  As  amended 
§56.60-25  reads  as  follows: 

§56.60-25    NonmataNle  matartal*. 

(a)  Plastic  pipe-nonvital service. 
Plastic  pipe  may  be  used  for  nonvital 
fresh  and  salt  water  service,  including 
vents  and  drains  for  waste  and  sewage 
services  not  involving  treatment 
chemicals  incompatible  with  the  pipe,  or 
flammable  vapors  from  degenarating 
waste  or  other  sources,  subject  to  the 
following  limitations; 

(1)  *  •  • 

(ii)  An  acceptable  metallic  shutoff  is 
installed  adjacent  to  the  spool  piece. 

(7)  *  *  * 
(i)  *  •  * 

(a)  Pipe  (PVC). 

ASTM  D1785  (Schedule  40,  80. 120). 
ASTM  D2241  (Standard  Dimension 
Ratio). 
ASTM  D2665. 
Type  I  Grade  1  or  2. 
Type  II  Grade  1. 
Type  IV  Grade  1. 

(b)  Fittings  (PVC). 

ASTM  D1785  (Schedule  80  threaded). 
ASTM  D2466  (Schedule  40  socket). 
ASTM  D2467  (Schedule  80  socket). 
ASTM  D2665. 
Type  I  Grade  1  or  2. 
Type  II  Grade  1. 
*        *        •        •        * 

(8)  In  using  PVC  pipe,  a  schedule  or 
Standard  Dimension  Ratio  must  be 
chosen  so  that  the  maximum  value  of 
hoop  stress  in  service  will  not  be  more 
than  20  percent  of  the  specified 
minimum  burst  stress  as  listed  in  the 
applicable  specification.  Pipe  and 
fittings  meeting  ASTM  D2665  are  limited 
to  drain,  waste,  and  associated  vent 
services. 


(c)  Nonmetallic  flexible  hose. 

(1)  The  installation  requirements  for 
nonmetallic  flexible  hose  shall  be  as 
specified  in  Table  56.60-25(c). 


Table  56.60-25(c).— Instauation  Requirements  fob  Nonmetallic  Flexible  Hose 


Typaol 


VMI 

Nonvaal  trash  and  aM  < 

Nonwtai  < 

C- 

Oo- 

Lube  o«  and  kial  aynann- 

FHad 


ISO 
ISO 
SO 

ISO 


Typaoovar 
raquaad 


..do' 
..do' 


..do' 

..do* 


Raquradhoaa 


Mraorpolyaaaat.. 
do 


wav  at  poiyaaiat.. 


■  The  hoaa  naal  be  judged  flame  laaaiaia  aa  daMad  m  i  se  60-2S(cM7). 

•  •  •  .  , 

'  The  hoaa  aiaeiKiH  nuat  be  capable  ol  <»it»ntandmg  me  lire  leal  detailad  n  f  56  eO-25<cM«). 


CI 

(1 

(1 

(1 

For  flaitiifely  only 
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0142) 

(2)  Reinforced  nonmetallic  flexible 
hose  must  be  fabricated  with  an  inner 
tube  and  a  cover  of  synthetic  rubber  or 
other  suitable  material  and  reinforced 
with  wire  or  polyester  braid,  or  an  even 
number  of  oppositely  laid  layers  of 
closely-packed  spirally  wound  wire. 
***** 

(5)  Nonmetallic  hose  must  be 
complete  with  factory-assembled  end 
fittings  requiring  no  further  adjustment 
of  the  fittings  on  the  hose,  except  that 
field  attachable  type  fittings  may  be 
used  if  they  are  of  a  type  the  design  of 
which  is  approved  by  the  Commandant 
(G-MTH).  Field  attachable  fittings  must 
be  installed  following  the 
manufacturer's  recommended  practice 
(method).  If  special  equipment  is 
required,  such  as  crimping  machines, 
these  must  be  of  the  type  and  design  as 
specified  by  the  manufacturer.  Field 
attachable  fittings  must  not  be  reused.  A 
hydrostatic  test  of  each  hose  assembly 
must  be  conducted  in  accordance  with 
Subpart  56.97-5. 


(7)  Nonmetallic  hose  must  pass  the 
flame  resistance  test  and  be  marked  as 
required  by  30  CFR  18.65. 

(8)  Nonmetallic  hose  for  lube  oil  or 
fuel  service  must  not  leak  during  or  after 
a  2 'A  minute  exposure  to  a  gasoline  fire 
under  the  following  conditions. 

(i)  The  hose  must  be  pressurized  to 
the  maximum  allowable  working 
pressure  during  the  test.  (The  use  of 
water  as  the  pressurizing  medium  is 
strongly  recommended  for  safety 
purposes). 

(ii)  No  fluid  flow  may  occur  in  the 
hose  during  the  test. 

(iii)  The  hose  length  must  be  between 
46  cm  (18")  and  61  cm  (24"). 

(iv)  The  hose  muse  be  positioned  23 
cm  (9")  above  an  open  pan  of  gasoline. 

(v)  At  least  one  end  fitting  of  the  hose 
assembly  must  be  engulfed  in  the  fire. 

(vi)  The  test  must  be  witnessed  by  a 
Coast  Guard  inspector  or  performed  by 
an  independent  testing  laboratory 
accepted  by  the  Commandant  (G-MTH). 

(vii)  The  hose  must  be  burst  at  the  end 
of  the  test  after  cooldown. 

(viii)  The  results  of  testing  must  be 
submitted  to  the  Commandant  (G-MTH) 

(9)  Nonmetallic  hose  used  in  fluid 
power  systems  must  be  impulse  tested 
at  125%  of  maximum  allowable  working 
pressure,  using  the  fluid  to  be  used  in 
service,  at  a  temperature  of  93  "C  (200 
°F).  for  a  minimum  of  150,000  cycles  in 
accordance  with  the  test  method  in  SAE 
J343,  Tests  and  Procedures  for  SAE  lOOR 
Series  Hydraulic  Hose  and  Hose 


Assemblies.  If  acceptance  for  higher 
temperature  service  is  desired,  the  test 
must  be  performed  at  the  higher 
temperature. 

(10)  After  hose  assemblies  have  been 
impulse  tested,  fire  tested,  or  tested  for 
flame  resistance,  duplicate  hose 
assemblies  of  the  same  materials, 
design,  construction  and  size  need  not 
be  so  tested,  but  must  be  given  a 
hydrostatic  test  as  required  in  paragraph 
(c)(5). 
***** 

(e)  Short  nonmetallic  expansion  joints 
may  be  used  in  vital  and  nonvital 
machinery  sea  connections  inboard  of 
the  skin  valve.  Such  joints  must  be 
reinforced  with  wire  braid,  polyester  or 
fibrous  materials.  The  cover  material 
must  be  flame  resistant  an  marked  as 
required  by  30  CFR  18.65.  The  design 
must  provide  a  burst  pressure  of  not  less 
than  four  times  the  maximum  allowable 
working  (rated)  pressure.  These  joints 
may  not  be  used  to  correct  for  improper 
piping  workmanship  or  misalignment. 
Joint  movements  may  not  exceed  the 
limits  set  by  the  joint  manufacturer. 
Refer  also  to  §  56.35-10. 
***** 

47.  Section  56.70-1  is  revised  to  read 
as  follows: 

§  56.70-1    GeiMral. 

(a)  The  following  generally  applies  to 
all  types  of  welding,  such  as  stud 
welding,  casting  repair  welding  and  all 
processes  of  fabrication  welding.  Where 
the  detailed  requirements  are  not 
appropriate  to  a  particular  process, 
alternatives  shall  be  to  the  satisfaction 
of  the  Commandant  (G-MTH). 

§56.70-15    [Amended] 

48.  In  the  second  sentence  of  §  56.70- 
15(b)(2),  the  reference  "paragraph 
(b)(2)(iv)"  is  amended  to  read 
"paragraph  (b)(3)(iv)". 

49.  In  S  56.70-15  the  reference  "Table 
56.95-10"  is  amended  to  read  §  56.95-10" 
in  the  following  paragraphs: 

(b)(v),  next  to  last  sentence 

(b)(7) 

(d)(3) 

50.  In  Figure  56.70-15{g)  detail  A  is 
removed  and  the  remaining  details  are 
relettered  "A"  through  "E"  in  lieu  of  "B" 
through  "F"  respectively. 

51.  In  the  first  sentence  of  §  56.70- 
15(g)(4)  the  reference  "56.70-15(g)(7)"  is 
amended  to  read  "56.70-15(g)(7)". 

52.  The  heading  of  Table  56.70-15  is 
revised  to  read  as  follows: 


Table  56.70-15.— Reinforcement  of  Girth 

AND  LX)NGITUDINAL  BUTT  WELOS 


Thicknc**  (in 

inches)  01  bat* 

nwtal 


Maximum  thtcknest  (in  inches)  o) 
rsinforcament  for  design  Ismparatur* 


Bekw  O'F  or  sbove  7S0  T;  350*  to 
7S0  'F:  (TF  and  above  but  lest  than 
JSOT. 


53.  Section  56.75-5  is  amended  by 
adding  a  new  sentence  to  paragraph  (a). 
As  amended,  paragraph  (a)  reads  as 
follows: 

§56.75-5    Filler  metal. 

(a)  The  filler  metal  used  in  brazing 
must  be  a  nonferrous  metal  or  alloy 
having  a  melting  point  above  1,000  °F. 
and  below  that  of  the  metal  being 
joined.  The  filler  metal  must  meet  and 
flow  freely  within  the  desired 
temperature  range  and.  in  conjunction 
with  a  suitable  flux  or  controlled 
atmosphere,  must  wet  and  adhere  to  the 
surfaces  to  be  joined.  Prior  to  using  a 
particular  brazing  material  in  a  piping 
system,  the  requirements  of  §  56.60.-20 
should  be  considered. 


§56.85-10    [Amended] 

54.  Table  56.85-10  is  amended  as 
follows: 

(a)  The  word  "minimum"  is  removed 
whenever  it  appears  in  the  column 
"Minimum  Temperature". 

(b)  The  word  "inclusive"  is  added 
after  the  words  "up  to  %  in."  in  the 
"Minimum  Wall"  column  opposite  "P- 
5(15)  (less  than  5  cr.)". 

55.  Iff  §  56.95-10  paragraphs  (a)  and 
(c)(2)  are  revised  and  Table  56.95-10  is 
removed  to  read  as  follows: 

§  56.95-10    Typ»^«^>rtent  of 
examination  required. 

(a)  General.  The  types  and  extent  of 
non(iestructive  examinations  required 
for  piping-must  be  in^ccordance  with 
this  sectionki^jrabte  136.4 of  ANSI- 
B31.1.  In  addition,  a  visual  examination 
shall  be  made. 

(1)  100  percent  radiography  •  is 
required  for  all  Class  I,  I-L  and  II-L 
piping  equal  to  or  greater  than  4  inches 
nominal  diameter  or  0.375  inches 
nominal  wall  thickness. 

(2)  Nondestructive  examination  is 
required  for  all  Class  II  piping  equal  to 
or  greater  than  18  inches  nominal 
diameter  regardless  of  wall  thickness. 
Any  test  method  acceptable  to  the 
Officer  in  Charge,  Marine  Inspection 
may  be  used. 

(3)  Appropriate  nondestructive 
examination  of  other  piping  systems  is 
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required  only  when  deemed  necessary 
by  the  Officer  in  Charge.  Marine 
Inspection.  In  such  cases  a  method  of 
testing  satisfactory  to  the  Officer  in 
Charge.  Marine  Inspection  must  be 
selected  from  those  described  in  this 
section. 

•  «        •        *        « 

(c)  •  *  • 

(2)  Random  radiography.  Where 
random  radiography  •  is  required,  one  or 
more  welds  may  be  completely  or 
partially  radiographed.  Random 
radiography  is  considered  to  be  a 
desirable  means  of  spot  checking  welder 
performance,  particularly  in  field 
welding  where  conditions  such  as 
position,  ambient  temperatures,  and 
cleanliness  are  not  as  readily  controlled 
as  in  shop  welding.  It  is  to  be  employed 
whenver  an  Officer  in  Charge,  Marine 
Inspection  questions  a  pipe  weld  not 
otherwise  required  to  be  tested.  The 
standards  of  acceptance  are  the  same  as 
for  100  percent  radiography. 

•  •        •        •        • 

56.  In  S  56.97-5{a).  paragraph  (a)  is 
revised  to  read  as  follows: 

§  M.97-5    Pressure  tasting  of  nonstandard 
piping  Bystem  components. 

(a)  All  nonstandard  piping  system 
components  such  as  welded  valves  and 
fittings,  nonstandard  fittings,  manifolds 
scuppers,  seacocks,  and  other 
appurtenances  must  be  hydrostatically 
tested  to  twice  the  rated  pressure 
stamped  thereon,  except  that  no 
component  should  be  tested  at  a 
pressure  causing  stresses  in  excess  of  90 
percent  of  its  yield  strength. 

•  •         •         •         • 

Dated:  |anudr>-  2. 1985. 
B.  C.  Bums. 

Captain.  U.S.  Coast  Guard.  Acting  Chief. 
Office  of  Merchant  Marine  Safety. 
|FR  Doc.  85-410  Filed  l-«-85:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  226 

(Doclcet  No.  411S2-4152) 

Designated  Critical  Habitat;  Hawaiian 
Monk  Seal 

agency:  National  Marine  Fisheries 
Service  (N\ffS).  NOAA.  Commerce. 
ACTION:  Proposed  rule,  public  hearing 
and  meeting. 

summary:  The  NOAA  proposes  to 
designate  critical  habitat  for  the 
Hawaiian  monk  seal  [Monachus 


schauinslandi]  pursuant  to  the 
Endangered  Species  Act  of  1973  (ESA). 
Habitat  proposed  for  designation 
includes  all  beach  areas,  lagoon  waters, 
and  ocean  waters  out  to  a  depth  of  10 
fathoms  around  Kure  Atoll.  Midway 
Islands  (except  Sand  Island).  Pearl  and 
Hermes  Reef.  Lisianski  Island.  Laysan 
Island.  French  Frigate  Shoals.  Gardner 
Pinnacles.  Necker  Island  and  Nihoa 
Island.  The  proposal  is  based  on  the 
determination  that  designating  critical 
habitat  will  benefit  the  Hawaiian  monk 
seal  by  protecting  habitat  essential  for 
the  survival  and  recovery  of  the  species. 
The  designation  would  require  Federal 
agencies  to  ensure  that  their  actions  are 
not  likely  to  result  in  the  df^struction  or 
adverse  modification  of  the  critical 
habitat. 

DATES:  Comments  must  be  received  by 
March  11, 1985. 

A  combined  public  meeting  and  public 
hearing  has  been  scheduled  for  7:00  p.m. 
on  February  5, 1985. 
ADDRESSES:  Interested  persons  or 
organizations  are  requested  to  submit 
written  comments  to  E.C.  Fullerton. 
Regional  Director.  Southwest  Region. 
National  Marine  Fisheries  Service.  300 
S.  Ferry  St..  Terminal  Island.  CA  90731. 

The  public  meeting/public  hearing 
will  be  held  at  the  McCoy  Pavilion.  1201, 
Ala  Moana  Boulevard.  Honolulu. 
Hawaii. 

Comments  and  other  material  relating 
to  this  rule  will  be  available  for  public 
inspection  by  appointment  during 
normal  business  hours  (8:00  a.m.  to  4:30 
p.m.)  at  the  Western  Pacific  Program 
Office,  NMFS,  2570  Dole  Street. 
Honolulu,  Hawaii,  and  at  the  California 
address  noted  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eugene  T.  Nittd,  Protected  Species 
Program  Coordinator.  Western  Pacific 
Program  Office.  National  Marine 
Fisheries  Service,  P.O.  Box  3830, 
Honolulu,  HI  96812,  Telephone  (808) 
955-8831:  James  Lecky,  Southwest 
Region,  National  Marine  Fisheries 
Service.  300  South  Ferry  Street.  Room 
2015,  Terminal  Island,  California  90731, 
Telephone  (213)  548-2518;  or  Patricia 
Montanio,  Protected  Species  Division. 
National  Marine  Fisheries  Service. 
Washington.  DC.  20235.  Telephone  (202) 
634-7529. 
SUPPLEMEfTTARY  INFORMATION: 

Background 

The  NMFS  listed  the  Hawaiian  monk 
seal  as  an  endangered  species  under  the 
ESA  in  November  of  1976.  In  December 
1976.  the  Marine  Mammal  Commission 
recommended  designating  certain 
portions  of  the  Hawaiian  monk  seal's 
range  as  critical  habitat.  The  NMFS 


prepared  an  environmental  assessment 
to  evaluate  the  need  for  the  action  and 
to  identify  alternatives.  In  October  1978, 
the  NMFS  selected  five  alternatives  for 
incorporation  in  a  pre-environmental 
impact  statement  discussion  paper  that 
was  circulated  for  comment.  The  State 
of  Hawaii  objected  to  designating 
critical  habitat  because  they  thought 
insufficient  information  was  available 
for  identifying  essential  components  of 
the  monk  seal's  habitat.  The  Hawaiian 
commercial  fishing  community  also 
expressed  concern  about  the 
designation  of  critical  habitat,  primarily 
because  they  believed  that  fishing  in  the- 
area  designated  as  critical  habitat 
would  be  strictly  regulated. 

On  March  7, 1980.  the  NMFS 
published  a  Draft  Environmental  Impact 
Statement  (DEIS)  on  the  proposed 
designation  of  critical  habitat,  and 
incorporated  three  boundary  options  in 
the  preferred  alternative.  These  were  to 
place  the  seaward  limit  at  the  10-fathom 
isobath,  at  the  20-fathom  isobath,  or  at 
three  miles  from  shore.  The  10-fathom 
option  incorporated  pupping  beaches, 
beaches  used  for  hauling-out  (coming 
ashore),  wafers  inhabited  by  females 
and  young  during  nursing  and  post- 
weaning,  and  a  portion  of  the  foraging 
habitat  used  by  adults  while  they  are 
near  the  islands.  The  20-fatham  option 
was  developed  to  incorporate  additional 
foraging  habitat.  The  three-mile  option 
was  essentially  the  original 
recommendation  fiom  the  Marine 
Mammal  Commission. 

Thirty  comments  were  received  during 
the  public  comment  period  on  the  DEIS. 
Twenty-three  commenters  favored 
designation  of  critical  habitat,  but  there 
was  no  consensus  for  a  preferred 
boundary  option.  Seven  commenters 
opposed  designation  of  critical  habitat 
because  data  substantiating  a  need  were 
insufficient,  existing  regulatory 
mechanisms  were  prividing  adequate 
protection,  and  the  designation  would 
impede  development  of  commercial 
fisheries.  Among  those  in  opposition 
were  the  State  of  Hawaii:  the  Western 
Pacific  Fishery  Management  Council; 
and  the  Hawaiian  Fishing  Council,  an  ad 
hoc  group  of  commercial  fishermen. 

The  NMFS  postponed  further  action 
until  the  Hawaiian  Monk  Seal  Recovery 
Team  (Recovery  Team)  had  reviewed 
the  DEIS  and  submitted  its 
recommendation.  On  October  9, 1980, 
the  Recovery  Team  forwarded  its 
recommendation  supporting  the  20- 
fathom  option  and  added  to  it  Nihoa 
Island,  Gardner  Pinnacles,  and  Maro 
Reef.  This  was  not  a  unanimous 
recommendation,  however.  One  team 
member  supported  a  designation  to  10 
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fathoms,  and  another  supportd 
designating  only  the  beadies.  lava 
benches,  and  nearshore  waters. 

Due,  in  part,  to  the  continuing 
opposition  of  the  State  of  Hawaii  and 
the  lack  of  a  unanimous 
recommendation  from  the  Recovery 
Team,  the  NMFS  deferred  the 
designation  pending  completion  of  the 
Monk  Seal  Recovery  Plan  {Recovery 
Plan).  The  Recovery  Plan  was  submitted 
in  March  1963,  with  a  recommendation 
to  designate  critical  habitat  to  20 
fathoms. 

During  the  four  years  since  the  DEIS 
was  published,  the  NMFS  has  consulted 
with  the  Federal  agencies  that  operate 
in  the  Northwestern  Hawaiian  Islands 
iNVVHI]  regarding  the  eff^ects  of  their 
activities  on  the  monk  seal  population. 
These  consultations  conducted  under 
section  7  of  the  ESA  appeared  to  satisfy 
a  primary  purpose  of  designating  critical 
habitat  by  notifying  Federal  agencies  of 
their  responsibilities  under  the  ESA  and 
to  assist  those  agencies  ia  ensuring  that 
their  actions  are  not  likely  to  jeopardize 
the  continued  existence  of  the  Hawaiian 
monk  seal.  Because  the  record  of 
consultations  in  the  NWHI  appeared  to 
preclude  the  need  for  critical  habitat 
designation,  the  NMFS  Southwest 
Region  requested  NO.\A  General 
Counsel,  Southwest  (GCSW)  to  prepare 
a  legal  opinion  on  whether  the  NMFS 
was  required  to  proceed  with  the 
designation. 

The  legal  opinion  concluded  that 
critical  habitat  must  be  designated  as 
recommended  in  the  Recovery  Plan 
unless  the  Assistant  Administrator  for 
Fisheries  (Assistant  Administrator) 
fmds  that  designation  of  critical  habitat 
will  not  beneHt  the  species,  that  the  area 
described  in  the  Recovery  Plan  is  not 
critical  habitat  as  defmed  in  the  ESA 
and  regulations,  or  that  he  should 
devote  his  resources  to  other  areas. 

The  Assistant  Administrator  decided 
(Decision  Memorandum  dated  May  15, 
1984]  to  propose  critical  habitat  for  the 
Hawaiian  monk  seal  and  selected  a 
modification  of  the  10-fathom  option 
presented  in  the  DEIS.  The  10-fathom 
alternative  incorporates  tssential 
breeding,  pupping,  and  hauling-out 
areas;  nearshore  waters  used  by  females 
and  pups  during  nursing  and  post- 
weaning;  and  a  portion  of  the  foraging 
habitat  used  during  the  breeding  season. 
His  decision  was  based  on  a  review  of 
the  administrative  record,  which 
generally  supports  designation,  the 
GCSW  legal  opinion,  the  record  of 
section  7  consultations  in  the  NWHI 
(which  indicates  that  the  NMFS  is  most 
concerned  with  human  activities  in  the 
terrestrial  and  nearshore  environments), 
and  a  review  of  available  biological 


information.  Also,  there  were  no 
apparent  benefits  to  be  derived  from 
extending  the  seaward  boundary  of  the 
designation  to  incorporate  additional 
foraging  habitat. 

Cridcal  Habitat 

The  ESA  defmes  critical  habitat  as 
"*  *  *  the  specific  areas  within  the 
geographical  area  occupied  by  the 
species,  at  the  time  it  is  listed  *  *  *  on 
which  are  found  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species,  and  (11) 
which  may  require  special  management 
considerations  or  protection"  and 
"specific  areas  outside  the  geographical 
area  occupied  by  the  species  at  the  time 
it  is  listed  *  *  *  upon  a  determination 
by  the  Secretary  that  such  areas  are 
essential  for  the  conservation  of  the 
species."  16  U.S.C.  1532(5){A).  "Except 
in  those  circimistances  determined  by 
the  Secretary,  critical  habitat  shall  not 
include  the  entire  geographical  area 
which  can  be  occupied"  by  the  species. 
16  U.S.C.  1532(5)(C). 

The  criteria  to  be  considered  in 
critical  habitat  designation  are  set  forth 
in  Tide  50,  Code  of  Federal  Regulations, 
S  424.12.  The  Assistant  Administrator  is 
required  to  consider  those  physiological, 
behavioral,  ecological,  and  evolutionary 
requirements  that  are  essential  to  the 
conservation  of  the  species  and  which 
may  require  special  management 
considerations  or  protection.  Such 
requirements  include,  but  are  not  limited 
to: 

(1)  Space  for  individual  and 
population  growth,  and  for  normal 
behavior 

(2)  Food,  water,  air,  light,  minerals,  or 
other  nutritional  or  physiological 
requirements; 

(3)  Cover  or  shelter 

(4)  Sites  for  breeding,  reproduction, 
rearing  of  offspring,  germination,  or  seed 
dispersal;  and  generally, 

(5)  Habitats  that  are  protected  fi^m 
disturbance  or  are  representative  of  the 
historic  geographical  and  ecological 
distributions  of  listed  species. 

When  considering  the  designation  of 
critical  habitat,  the  Assistant 
Administrator  is  required  to  focus  on  the 
biological  or  physical  constituent 
elements  within  the  defined  area  that 
are  essential  to  the  conservation  of  the 
species.  Known  primary  constituent 
elements  shall  be  listed  with  the  critical 
habitat  description.  Primary  constituent 
elements  that  may  be  identified  include, 
but  are  not  limited  to,  the  following: 
Roost  sites,  nesting  grounds,  spawning 
sites,  feeding  sites,  seasonal  wetland  or 
dryland,  water  quality  or  quantity,  host 
animal  or  plant  pollinator,  geological 


formation,  vegetation  type.  tide,  and 
specific  soU  types. 

Regulations  designating  critical 
habitat  must  be  based  on  the  best 
available  scientific  data  and  to  the 
maximum  extent  practicable  must  be 
accompanied  by  a  drief  description  and 
evaluation  of  those  activities  that  may 
adversely  modify  such  habitat  or  may 
be  affected  by  such  designation. 
Economic  and  other  relevant  impacts  of 
specifying  critical  habitat  must  also  be 
considered  when  designating  habitat 
and  any  area  may  be  excluded  from  a 
critical  habitat  designation  if  a 
determination  is  made  that  the  benefits 
of  the  exclusion  outweigh  the  benefits  of 
designation.  The  only  exception  to  this 
provision  is  where  the  failure  to 
designate  such  habitat  wilU  result  in  the 
extinction  of  the  species. 

There  are  no  inherent  restrictions  on 
human  activities  in  an  area  designated 
as  critical  habitat.  Critical  habitat 
designation  affects  only  those  actions 
authorized,  funded,  or  carried  out  by 
Federal  agencies.  It  provides  notification 
to  Federal  agencies  that  a  listed  species 
is  dependent  on  a  particular  area  for  its 
continued  existence  and  that  any 
Federal  action  that  may  affect  that  area 
is  subject  to  the  consultation 
requirements  of  Section  7  of  the  ESA. 
Certain  activities  such  as  commercial 
fisheries  that  are  Federally  regulated, 
scientific  research  conducted  under 
Federal  permits,  Federal  management  of 
other  resources,  and  military  operations 
may  be  conducted  within  an  area 
designated  as  critical  habitat  if  the 
authorizing  Federal  agency  determines 
through  the  section  7  consultation 
process  that  the  activity  is  not  likely  to 
jeopardize  the  continued  existence  of 
the  species  or  result  in  the  destruction  or 
adverse  modification  of  critical  habitat. 
Activities  that  are  conducted  by  state 
agencies  or  the  private  sector  without 
the  involvement  of  the  Federal 
Government  may  be  carried  out  without 
being  subjected  to  the  section  7 
consultation  process. 

Hawaiian  Monk  Seal  Biology 

The  bilogy  of  the  Hawaiian  monk  seal 
is  discussed  in  the  Supplemental 
Environmental  Impact  Statement  (SEIS). 
That  discussion  covers  the  history  of 
exploitation,  trends  in  population  size, 
the  current  status  of  the  population.  life 
history  parameters,  habitat 
requirements,  and  biological  problems 
confronting  the  population.  Further 
information  and  lists  of  references  can 
be  found  in  the  DEIS,  Recovery  Plan, 
and  the  Hawaiian  monk  seal  status 
review.  Only  the  habitat  requirements 
are  summarized  here. 
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Habitat  Requirements 

Existing  data  indicate  that  the  beach 
areas  used  by  the  Hawaiian  monk  seal 
for  hauling  out.  pupping,  and  nursing  are 
critical  to  the  well  being  of  the  species. 
This  critical  area  also  includes  the  first 
line  of  vegetation  (usually  Scaevola  or 
Erogrostis  spp.)  backing  these  beaches 
which  provides  shelter  from  wind  and 
other  elements.  Lava  bench  and  boulder 
beach  habitat  found  at  Necker  and 
Nihoa  Islands  are  also  essential  pupping 
and  hauling-out  areas. 

Shallow  protected  water  immediately 
adjacent  to  beaches  is  important  to  the 
Hawaiian  monk  seal.  During  the  April 
1977  monk  seal  survey  it  became 
evident  that  with  the  exception  of 
undisturbed  dry  sand  beaches,  this 
nearshore  protected  water  habitat  is  the 
most  important  factor  for  a  successful 
pupping  area.  Pregnant  females  use 
beaches  adjacent  to  shallow  protected 
waters  for  pupping  apparently  to  have  a 
protected  shallow  area  to  take  their 
pups  when  they  first  enter  the  water. 
This  type  of  habitat  exists  off  the 
leeward  side  of  Laysan  Island  and  off 
the  windward  side  of  Lisianki  Island 
where  the  majority  of  pupping  occurs  on 
these  two  islands.  Round  Island  at 
French  Frigate  Shoals  is  small,  low,  and 
unvegetated.  but  is  ringed  with  the 
requisite  shallow  protected  water. 

Monk  seals  have  been  observed  by 
divers  on  the  botton  in  10  fathoms  or 
shallower  water  near  anchored  vessels 
at  rookery  inslands.  The  seals  appear  to 
favor  a  rugged,  broken  botton  substrate 
containing  many  caves  and  crevices. 
They  spend  time  in  these  coral  caves 
where  it  has  been  reported  they  trap 
exhaled  air  against  the  cave  ceilings 
possible  to  be  used  later  in  order  to 
extend  their  bottom  time. 

Studies  on  Laysan  Island  indicate 
that,  for  three  months  after  weaning, 
pups  make  daily  sorties  from  the 
beaches,  presumably  to  feed.  They  are 
seen  in  the  water  close  to  shore  and  it  is 
assumed  that  the  critical  stage  of 
learning  to  feed  is  carried  out  in 
nearshore  waters.  During  the  first  month 
the  pups  lose  weight,  then  stabilize,  and 
finally  begin  to  gain  slightly.  By  four 
months  post-weaning,  pups  begin 
spending  periods  up  to  10  days  away 
from  the  island. 

Observations  at  Laysan  Island 
indicate  that  immediately  upon  weaning 
their  pups  adult  female  monk  seals 
leave  the  island  for  at  least  20  days. 
They  leave  in  an  emaciated  condition 
and  return  in  relatively  good  condition, 
stay  one  to  four  days  on  the  island,  then 
leave  for  an  additional  20  days  before 
reappearing  apparently  well  nourished. 
Since  they  do  not  haul  out  a  Laysan 


during  these  two  20-day  periods,  it  is 
assumed  that  they  are  feeding  at  least 
beyond  the  inner  reef  and  probably  a 
considerable  distance  from  shore.  This 
component  of  the  foraging  habitat  has 
not  been  defined,  and  is  not  included  in 
the  proposed  critical  habitat 
designation. 

From  samples  of  regurgitated  material 
found  on  the  beaches  it  is  known  that 
monk  seals  consume  spiny  lobsters, 
octopuses,  moray  eels,  and  various 
smaller  reef  fish.  These  known  prey 
species  are  distributed  over  and  with 
the  coral  structures,  from  the  inner  reef 
waters  very  near  the  shore  and  in  the 
lagoons,  to  offshore  waters  over  the 
extensive  banks  surrounding  many  of 
the  rookery  islands,  and  some  distance 
down  the  bank  slopes,  which  drop  of 
quickly  to  deep  ocean  waters  beyond 
100  fathoms.  Studies  have  shown  that 
monk  seal  are  capable  of  diving  to 
considerable  depth.  Thus,  feeding 
probably  occurs  in  the  lagoons  and  in 
the  offshore  waters  along  the  bank 
slopes  to  the  deepest  extent  of  their 
diving  capabihties  whenever  prey  is 
abundant. 

Depth  of  dive  studies  have  shown  that 
adult  male  Hawaiian  monk  seals  are 
capable  of  diving  to  at  least  120  meters 
(393.7  ft.,  65.6  fm),  and  that  juvenile  and 
subadult  females  are  able  to  dive  to  at 
least  152  m  (498.7  ft.,  83.1  fm).  In  the 
studies  conducted,  the  majority  of  dives 
recorded  were  in  the  0-15  m  (8.2  fm) 
depth  range.  Based  on  these  data  and  a 
1978  review  of  pinniped  diving,  it  is 
reasonable  to  assume  that  a  majority  of 
the  recorded  dives  were  for  foraging. 

The  only  observed  monk  seal  matings 
have  been  in  the  nearshore  and  shallow 
onshore  waters  around  Laysan  Island. 
In  May  1978.  a  mating  of  Hawaiian 
monk  seals  was  observed 
approximately  one  kilometer  (0.62  miles) 
off  Laysan  Island  outside  the  reef  in 
water  ranging  from  about  6  to  12 
fathoms.  Another  observation  of 
copulation  was  observed  in  shallow 
waters  near  the  beach  off  the  southwest 
side  of  Laysan  Island  also  in  May  1978. 
Thus,  critical  habitat  delineated  by  the 
10-fathom  isobath  would  include  the 
known  breeding  habitat,  as  well  as 
some  foraging  habitat,  for  Hawaiian 
monk  seals. 

Based  on  available  information,  the 
following  habitat  components,  listed  in 
order  of  their  probable  importance,  are 
considered  to  be  essential  for  the  health, 
well  being,  and  continued  viability  of 
the  Hawaiian  monk  seal  population. 

1.  Pupping  and  major  hauling  beaches 
including  the  vegetation  immediately 
backing  the  beaches  (coral  sand 
beaches  and  lava  benches). 


2.  Shallow  protected  water  adjacent 
to  the  above  (tide  pools,  inner  reef 
waters,  shoal  areas,  and  near  shore 
shallows). 

3.  Deeper  inner  reef  areas,  lagoon 
waters,  and  all  other  water  areas  out  to 
the  10-fathom  isobath. 

The  NMFS  therefore  proposes  to 
designate  as  critical  habitat  for  the 
Hawaiian  monk  seal  all  beach  areas, 
lagoon  waters,  and  ocean  waters  out  to 
a  depth  of  10  fathoms  around  Kure  Atoll, 
Midway  Island,  (except  Sand  Island), 
Pearl  and  Hermes  Reef,  Lisianski  Island, 
Laysan  Island,  French  Frigate  Shoals, 
Gardner  Pinnacles,  Necker  Island,  and 
Nihoa  Island.  Many  of  the  habitat 
components  such  as  beach  areas, 
nearshore  shallow  water  areas,  and 
offshore  banks  and  shoals  cannot  be 
simply  delineated  as  specific  distances 
along  specified  beaches  or  arbitrary 
distances  offshore.  Therefore,  it  is 
necessary  to  designate  the  entire  area 
without  piecemeal  delineations.  For 
example,  monk  seals  use  all  of  the 
beaches  on  Green  Island  at  Kure  as 
hauling  areas  and  the  more  isolated 
areas  (from  human  distrubance)  for 
pupping  areas.  Additionally,  the  various 
sand  spits  and  islets  grow,  shrink, 
disappear,  change  shape,  and  even  even 
change  location.  In  some  cases  new 
islets  appear  after  storms  or  strong  tide 
conditions.  Therefore,  references  to 
beaches  or  beach  areas  should  be 
assumed  to  include  all  of  the  above. 

Monk  seals  are  found  over  other 
banks  and  shoals  without  emerged  land, 
in  waters  beyond  10  fathoms,  and  in 
pelagic  areas.  However,  the  importance 
of  these  areas  to  this  species  is  not 
known  at  this  time.  If  investigations 
reveal  that  these  areas  are  essential  to 
the  conservation  of  the  species  and 
require  special  management 
considerations  or  protection,  the 
Assistant  Administrator  will  consider 
modification  of  the  critical  habitat 
boundaries. 

Expected  Impacu 

The  designation  would  require 
Federal  agencies  to  evaluate  their 
activities  with  respect  to  critical  habitat 
in  the  NWHI  and  consult  with  the  NMFS 
pursuant  to  section  7  of  the  ESA  prior  to 
engaging  in  any  action  which  may  affect 
critical  habitat.  Federal  agencies  must 
ensure  that  their  activities  are  not  likely 
to  result  in  the  destruction  or  adverse 
modification  of  the  critical  habitat. 
Currently.  Federal  agencies  operating  in 
the  NWHI  are  required  to  consult  with 
the  NMFS  regarding  projects  and 
activities  they  permit,  fimd,  or  otherwise 
carry  out  that  may  affect  the  Hawaiian 
monk  seal.  In  most  situations,  if  not  all. 
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such  consultation  would  be  required 
even  without  a  critical  habitat 
designation  because  an  action  that  is 
likely  to  affect  critical  habitat  also 
probably  would  affect  the  species. 
Designating  critical  habitat  will  also 
assist  those  Federal  agencies  in 
evaluating  the  potential  effects  of  their 
activities  on  monk  seals  or  their  critical 
habitat  and  in  determining  when 
consultation  with  the  NMFS  would  be 
appropriate.  The  additional 
consultations  that  would  be  required 
would  be  minimal.  The  Federal  agencies 
that  most  likely  will  be  affected  by 
critical  habitat  designation  include  the 
U.S.  Coast  Guard,  U.S.  Navy.  U.S.  Fish 
and  Wildlife  Service,  Western  Pacific 
Regional  Fishery  Management  Council, 
and  the  NMFS. 

The  proposed  rule  is  not  expected  to 
have  any  direct  impact  on  existing 
fisheries  in  the  NWHI.  The  only  direct 
economic  costs  will  be  those  associated 
with  more  extensive  monitoring  of 
Federal  activities  by  the  NMFS  and 
those  from  administrative  actions  by 
Federal  agencies  resulting  from  reviews 
of  their  activities  in  the  NWHI.  The 
additional  costs  are  expected  to  be 
minimal  since  Federal  agencies  would 
have  had  to  conduct  Section  7 
consultations  for  activities  that  may 
affect  Hawaiian  monk  seals  and/or 
conform  to  National  Environmental 
Policy  Act  (NEPA)  requirements  for 
actions  that  significantly  affect  the 
environment. 

Future  activities  which  may  require 
evaluation  under  Section  7  of  the  ESA 
include:  (1)  Construction  activities  of  the 
Coast  Guard  on  Green  Island  at  Kure 
Atoll,  of  the  Navy  on  Sand  Island  at 
Midway  Islands,  and  of  the  Fish  and 
Wildlife  Service  on  Tern  Island  at 
French  Frigate  Shoals;  (2)  deep  ocean 
mining;  (3)  ocean  dumping  of  wastes  and 
chemicals;  (4)  Federally  funded,  or 
controlled  fishing  activities;  and  (5) 
fisheries  and  wildlife  research 
conducted,  funded,  supported,  or 
controlled  by  Federal  agencies  in  the 
NWHI. 

Public  Conunents  Solicited 

To  ensure  that  any  final  rule 
implementing  the  Act  is  as  effective  as 
possible,  the  NMFS  is  soliciting 
information,  comments  or 
recommendations  on  any  aspect  of  this 
proposed  rule  from  the  public, 
concerned  government  agencies,  the 
scientific  community,  industry,  private 
interests,  or  any  other  interested  party. 
The  NMFS  will  consider  all  comments 
received  in  reaching  a  final  decision. 
The  final  rule  may  differ  from  the 


proposed  rule  depending  on  comments 
and  recommendations  received.  In  order 
to  provide  further  opportunities  for 
public  comment,  a  public  meeting  and 
hearing  has  been  scheduled  as  noted  in 
the  DATES  and  addresses  sections  of 
this  proposed  rule. 

Classification 

The  NOAA  Administrator  has 
determined  that  this  is  not  a  major  rule 
requiring  a  regulatory  impact  analysis 
under  Executive  Order  12291.  The 
regulations  are  not  likely  to  result  in  (1] 
an  annual  eff&ct  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
that  the  proposed  rule,  if  adopted,  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities  as  described  in  the 
Regulatory  Flexibility  Act;  therefore,  a 
regulatory  flexibility  analysis  is  not 
required.  This  rule  does  not  contain  a 
collection  of  information  requirements 
for  purposes  of  the  Paperwork 
.  Reduction  Act  of  1980. 

The  rules  contained  in  this  proposal 
are  definitive  and  procedural  in  nature. 
Any  substantive  potential  impacts  of 
critical  habitat  designation  would  be 
secondary  to  tertiary  and  would  result 
whether  or  not  this  proposed  rule  were 
implemented. 

National  Environmental  Policy  Act 

This  action  is  categorically  excluded 
from  the  requirements  to  prepare  an 
environmental  assessment  and 
environmental  impact  statement  under 
NEPA  by  NOAA  Directive  02-10  (49  FR 
29644;  July  23, 1984).  This  proposed  rule 
will  not  have  any  adverse 
environmental  consequences.  However, 
since  a  DEIS  was  prepared,  the  NMFS 
has  elected  to  continue  with  the  NEPA 
process.  Accordingly,  an  SEIS  has  been 
prepared  for  this  proposed  action  and 
copies  are  available  upon  request  from 
the  NMFS. 

Coastal  Zcne  Management  Consistency 
Statement 

The  Assistant  Administrator  for 
Fisheries  has  determined  that  the 
proposed  designation  of  critical  habitat 
for  the  Hawaiian  monk  seal  is 


consistent  with  the  approved  State  of 
Hawaii  Coastal  Zone  Management 
Program. 

The  relevant  Coastal  Zone 
Management  Objective  is  to  "[pjrotect 
valuable  coastal  ecosystems  from 
disruption  and  minimize  adverse 
impacts  on  all  coastal  ecosystems". 
State  of  Hawaii  Coastal  Zone 
Management  Program  and  Federal 
Environmental  Impact  Statement 
(Hawaii  Program;  p.  37,  HRS  S  205  A-2 
(b)(4)].  One  of  the  supporting  policies  is 
to  protect  endangered  species,  which 
includes  the  Hawaiian  monk  seal 
(Hawaii  Program  p.  38-39,  HRS  Chapter 
195D).        ^\, 

The  purposeiJf'designating  critical 
habitat  is  to  protect  the  area,  a  valuable 
coastal  ecosystem,  from  disruption  and 
adverse  impacts.  The  ultimate  purpose 
is  to  protect  the  monk  seal.  Therefore, 
the  proposed  critical  habitat  designation 
is  consistent  with  approved  Hawaii 
Coastal  Zone  Management  Plan. 

List  of  Subjects  in  50  CFR  Part  226 

Endangered  and  threatened  wildlife, 
Marine  mammals. 

Dated:  January  4. 1985. 
Wiiliam  C.  Gordon, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

Proposed  Regulation  Promulgation 

Accordingly.  Part  226  of  Chapter  II  of 
Title  50  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  set  forth  below. 

1.  The  authority  citation  for  Part  226  is 
revised  to  read  as  follows: 

Authority:  16  U.S.C.  1533. 

2.  A  new  Subpart  B  is  added  to  Part 
226  to  read  as  follows: 

Subpart  B— Critical  Habitat  for  Marine 
Mammals 

S  226.1 1    NorttiwMtem  Hawaiian  Islands 

Hawaiian  Monk  Seal 

(Monachus  schauinslandi) 

In  all  beach  areas,  lagoon  waters,  and 
ocean  waters  out  to  a  depth  of  10 
fathoms  around: 

Kure  Atoll  (28*24'  N,  178*20'  W) 

Midway  Islands  (Except  Sand  Island)  (28*14' 

N.  177*22*  W) 
Pearl  and  Hermes  Reef  (27*55'  N.  175*  W) 
Usianski  Island  {26*04'  N,  173*58'  W) 
Laysan  Island  (25*46'  N,  177*44'  W) 
French  Frigate  Shaols  (23*45'  N.  166*00'  W) 
Gardner  Pinnacles  (25*00'N.  168*00'  W) 
Necker  Island  (23*34'  N,  164*42'  W) 
Nihoa  Island  (23*03.5'  N,  161*55.5'  W) 
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Th«s  sectioo  of  the  FEDERAL   REGISTER 
contains  documents  other  than  nies  or 
proposed  aries  that  are  applicable  to  the 
public.   Notices  of  hearings  and 
investigations,  commrttee  meetings,  agency 
decisions  and  aihngs,  delegations  of 
authority,   filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functior>s  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Janudry  3.  198S. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  33)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable:  (4)  How  often  the 
information  is  requested:  (5)  Who  will 
be  required  or  asked  to  report:  (6)  An 
estimate  of  the  number  of  responses:  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information:  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer. 
USDA.  OIRM.  Room  404-W  Admin. 
BIdg..  Washington.  DC.  20250  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington,  DC.  20503.  ATTN:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 


New 

•  Economic  Research  Service 
Feasibility  Test  of  Panel  fo  Farmland 

Value  Reporters 
Quarterly 
Farms:  Businesses  or  other  for-profit; 

Federal  agencies  or  employees: 
Small  businesses  or  organizations:  900 

responses;  250  hours:  not  applicable 

under  3504(h) 
William  Heneberry  (202)  4->7-9179 

•  Farmers  Home  Administration 
Section  502  Rural  Housing 

Demonstration  Program 

On  occasion 

State  or  local  governments;  Businesses 
or  other  for-profit;  Non-profit 
institutions;  Small  businesses  or 
organizations:  75  responses:  6.000 
hours:  not  applicable  under  3504(h) 

Cliff  Herron  (202)  382-1484 

Revision 

•  Agricultural  Marketing  Servcie 
Marketing  Order  989 — Raisins  Produced 

from  Grapes  Grown  in  California 
On  occasion;  Weekly;  Monthly; 

Annually 
Farms;  Businesses  or  other  for-profit; 

26,325  responses;  2,916  hours;  not 

applicable  under  3504(h) 
Charles  Villalonga  (202}  447-4140 
Don  Hulcber, 

Acting  Departmental  Clearance  Officer. 
(PR  Doc.  85-622  Filed  1-8-8S:  8:45  am) 
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Animal  and  Plant  Health  Irtspection 
Service 

[Docket  No.  84-122] 

Horse  Protection,  Certif  ed  Designated 
Qualified  Person  (OOP)  Programs  and 
Licensed  DQP's 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  currently  certified 
DQP  (Designated  Qualified  Person) 
Programs  and  Licensed  DQP's. 

summary:  This  notice  advises  the 
general  pubhc  and  the  horse  industry  of 
the  Designated  Qualified  Person  (DQP) 
programs  currently  certified  by  the 
Department  and  the  currently  licensed 
Designated  Qualified  Persons  (DQP's) 
under  each  certified  program. 
SUPPI^MCNTARY  INFORMATION:  Section 
11.7(b)(8)  of  the  "Horse  Protection 
Regulations"  (9  CFR  Part  11)  states  in 


relevant  part"  ...   A  current  list  of 
certified  DQP  programs  and  licensed 
DQP's  will  be  published  in  the  Federal 
Register  at  least  once  each  year,  and  as 
may  be  further  required  for  the  purpo-je 
of  deleting  programs  and  names  of 
DQP's  that  are  no  longer  certified  or 
licensed,  and  of  adding  the  names  of 
programs  and  DQP's  that  have  been 
certified  or  licensed  subsequent  to  the 
publication  of  the  previous  list." 

This  document  lists  the  Designated 
Qualified  Person  (DQP)  programs  which 
are  currently  certified  and  lists  the 
currently  licensed  DQP's  under  those 
programs.  This  list  supersedes  the  list 
published  in  the  Federal  Register  on 
January  3, 1984  (49  FR  230-231).  and 
serves  as  notice  to  the  general  public 
and  the  horse  industry  that  the  programs 
listed  are  currently  certified  and  the 
individuals  listed  are  currently  licensed, 
according  to  the  regulations  in  9  CFR, 
Part  11. 

The  certified  DQP  programs  and  the 
DQP's  licensed  by  each  certified 
program  are  as  follows: 

(A)  American  Fox  Trotting  Horse 
Breed  Association.  Inc.,  Marshfield.  MO 
65706. 

(1)  Licensed  DQP: 

(i)  California. 
Judy  Clother,  Sylmar,  CA 
Steve  Herrera,  Rowland  Heights.  CA 
Sebastian  C.  Kolbusz.  Acton,  CA 
Frank  Murphy,  Sunland,  CA 
Ray  Pridgen,  Sun  Valley.  CA 
Ellen  Slaton.  Santa  Rosa,  CA 
Paul  Slaton,  Santa  Rosa.  CA 

(ii)  Kansas. 
Jack  Kirschbaum.  Wichita.  KS 

(iii)  Missouri. 

Paul  Carton.  Marshfield,  MO 
Billy  Kimmons.  Bolivar.  MO 
A.B.  Quick,  Protem,  MO 
Tom  Tyler.  Hylandville,  MO 
Jimmy  Wisdom,  Arnold,  MO 

(b)  Heart  of  America  Walking  Horse 
Association.  Inc.,  Olathe.  KS  66061. 

(1)  Licensed  DQP: 

(i)  Kansas. 
Dick  Brown.  Olathe.  KS 

(ii)  Illinois. 
Floyd  Hampshire,  Barry,  IL 

(iii)  Missouri. 
Allan  Barnes,  Columbia,  MO 
Bob  Finley,  Eolia,  MO 
Harold  Magers,  Moberly.  MO 
Keith  Martin.  Clarksburg,  MO 
Bernard  Owens,  Kansas  City,  MO 


Federal  Register  /  Vol.  50.  No.  6  /  Wednesday.  January  9.  1985  /  Noticea 


1097 


)eff  Owens.  Kansas  City,  MO 
Paul  Patterson.  Osbom,  MO 
Elvin  Sapp,  Columbia,  MO 
Sonny  Scrivner,  Vienna,  MO 

(c)  Missouri  Fox  Trotting  Horse  Breed 
Association,  Ava,  MO  65608. 

(1)  Licensed  DQP: 

(i)  Missouri. 
Daryl  Caswell.  Lebanon,  MO 
Lee  Chick.  Lebanon,  MO 
John  Belshe,  Warrensburg,  MO 
J.R.  Jones  Cole  Camp,  MO 

(d)  National  Horse  Show  Regulatory 
Committee.  Shelbyville,  TN  37160. 

(1)  Licensed  DQP: 

(i)  Alabama.  ' 

Arylon  Bumey,  Town  Creek,  AL 
Elwin  Heatheriy,  Baileyton,  AL 
Jackie  Hodge.  Elba.  AL 
Claud  E.  Johnson,  Goshen,  AL 
John  R.  Parrish,  Wellington.  AL 
Grady  Parsons.  Birmingham,  AL 
Barney  Porter,  Cullman.  AL 
Edgar  D.  Smith.  Stevenson,  AL 
Wayne  T.  Smith.  Alabaster,  AL 
Ken  Willis.  Alabaster,  AL 

(ii)  Arizona.  [ 

Terry  Streere.  Scottsdale,  AZ 

(iii)  Arkansas. 
Robert  C.  Allen.  Ward  AR 
Joe  N.  Beasley,  Farmington,  AK 
Phil  Jones,  Cabot.  AR 

(Iv)  California. 
Darrell  Brown.  Ontario,  CA 
William  A.  Hartman,  Norco,  CA 
Sharon  McCaleb,  Fair  Oaks.  CA 
J.F.  Mowrer,  Orangevale,  CA 

(v)  Georgia. 
Douglas  Brown.  Gainesville,  G/\ 
Terry  Etheridge.  Forsyth,  CA 
W.R.  New.  Oxford,  GA 
Glenn  Powell,  Kennesaw,  GA 

(vi)  Illinois. 
Curt  Davis,  Marion,  IL 
Wendell  Simmons.  Creel  Springs,  IL 
J.H.  Syrcio  Snrry,  IL 
Phillip  J.  Williams,  Barry,, IL 

(vii)  Kentucky. 
Danny  R.  Collier,  Danville.  KY 
Tom  Cundiff,  Somerest.  KY 
John  Allen  Dadisman,  Lawrenceberg, 

KY 
B.C.  Edwards.  Monticello.  KY 
W.  Glenn  Edwards,  Monticello,  KY 
Bob  Flynn.  Winchester,  KY 
Thomas  E.  Garland,  Mayfield,  KY 
John  Goldey,  Lancaster,  KY 
Norton  Shearer,  Winchesfter.  KY 

(viii)  Maryland.  I 

Joan  Schricker,  Frederick,  MD 

(ix)  Mississippi. 
Ed  Abemathy,  Shannon,  MS 
Kevin  Bishop,  Meridian,  MS 
Wallace  Bishop,  Meridian,  MS 
Billy  R.  Horn,  Golden,  MS 
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Earl  Melton,  Laurel,  MS 
Gerald  Poole,  Ellisville,  MS 
Jimmy  Sullivan,  Raymond,  MS 
Ronnie  Wheless,  Tylertown,  MS 

(x)  Missouri. 
Ronald  F.  Elkins,  Jr..  Ozark,  MO 
Bill  Maack.  Jr.,  Goodson,  MO 
Johnny  M.  Ptirsley,  Bolivaj,  MO 
Steve  Skopec,  Bolivar  MO 
Bobby  Dean  Wood,  Hartville,  MO 

(xi)  New  Mexico. 
Monique  Riley,  Corrales,  NM 
Larry  W.  Townsend,  Albuquerque,  NM 

(xii)  North  Carolina. 
Dewey  S.  Carpenter,  Jr.,  Forest  City.  NC 
David  Finger,  Waynesville,  NC 
E.N.  Hopper,  Franklin,  NC 
Robert  Thomas,  Waynesville,  NC 
Tommy  H.  West,  Asheville,  NC 

(xiii)  Ohio. 
Dan  Shockley,  Mentor,  OH 

(xiv)  Oregon. 
Le»  Hyatt,  Grants  Pass,  OR 
Bruce  Rumpf,  Wilsonville,  OR 

(xv)  Pennsylvania. 
Kichard  C.  Guise,  Harrisburg,  PA 

(xvi)  South  Carolina. 
Tommy  Blackwell,  Greer,  SC 
Leon  Clark,  Leesville,  SC 

Marietta  Gambrell,  Anderson,  SC 
Hank  Goodman,  Liberty,  SC 
James  A.  McKnight,  Sumter,  SC 
Eddie  Potts,  Fort  Mill,  SC 
Arnold  "Sarge"  Walker,  Easley,  SC 
Melvin  H.  Wallace,  Sumter,  Sc 

(xvii)  Tennessee. 
Craig  Bacon,  Rockwood,  TN 
G.W.  Bacon,  Jr.,  Rockwood,  TN 
Leland  S.  Bacon,  Rockwood,  TN 
Gail  Barron,  Kingsport,  TN 
Don  Bills,  Shelbyville,  TN 
William  Bolden,  Unionville,  TN 
James  E.  Cole,  Jackson,  TN 
Joe  L.  Cunningham,  Sr.,  Rockwood,  TN 
David  Dodd.  Sr.,  Knoxville.  TN 
Grady  S.  George,  Jr.,  Bradyville,  TN 
Bennie  Johnson,  Shelbyville,  TN 
Margaret  Jones,  McDonald,  TN 
Ray  Jones,  M  jDonald,  TN 
Dana  Kyte.  Fall  Branch,  TN 
Larry  Landreth,  Powell,  TN 
William  Lones,  Niota,  TN 
Lonnie  Messick,  Murfreesboro,  TN 
William  L.  Moore,  Bybee,  TN 
Jerry  McKechnie,  Pikeville,  TN 
Lonnie  Messick,  Murfreesboro,  TN 
Edmond  O'Neill.  Pinson,  TN 
Wayne  Peoples,  Shelbyville,  TN 
Jerry  Plemons,  Tellico  Plains,  TN 
Kirk  Seaton,  Milton,  TN 
Ronnie  Slack,  Englewood,  TN 
Mike  Swafford,  Spring  City,  TN 
Randy  Tenpenny,  Woodbury,  TN 
Charles  Thomas,  Lynchburg,  TN 
George  Walden,  Ooltewah,  TN 


(xviii)  Texas. 
M.D.  (Dean)  Cox.  Conroe.  TX 
Keith  Pickard.  Crosby,  TX 
Kenneth  L.  Willis,  Manuel,  Tx 

(xix)  Virginia. 
James  Bayne,  Fairfax  Station,  VA 

(xx)  Washington. 
Skip  Bickform,  Elma,  WA 
Rose  Bostion,  Puyallup.  WA 
F.M.  (Lane)  Curry,  Maple  Valley.  WA 
Jeff  Curry,  Maple  Valley,  WA 
Mack  Motes,  Jr.,  Spokane,  WA 
John  D.  Petersen,  Mead,  WA 
Mary  R.  Strandberg,  Spokane,  WA 
R.V.  Strandberg,  Spokane,  WA 

(xxi)  West  Virginia. 
Greg  Thomason,  Princeton,  WV 

(e)  Walking  Horse  Owners' 
Association  of  America,  Inc. 

(1)  Licensed  DQP: 

(i)  Georgia. 
James  C.  House,  Ringgold,  GA 

(ii)  Kentucky. 
Lee  Arnold,  Fairdale,  KY 
Nolan  Benton,  Richmond,  KY 
Harry  K..  Chaffm,  Catlettsburg.  KY 
Jim  Coffey,  Russell  Springs,  KY 
James  A.  Farris,  Winchester,  KY 
Kemp  Martin,  Dry  Ridge,  KY 
Patrick  Kelly,  Burlington,  KY 
Romie  Sanders,  Brownsville,  KY 
Vernon  Shearer,  Winchester,  KY 
Charles  W.  Sims,  Lexington,  KY 
Kent  A.  Wagoner,  Richmond,  KY 
Gary  L.  Ware,  Waynesboro,  KY 
Johnnie  Zellfer,  Eubank.  KY 

(iii)  North  Carolina. 
G.K.  Mease.  Marion.  NC 

(iv)  Ohio. 
Johnny  Vance  Black,  Mt.  Orab,  OH 
Tim  Guthrie,  Hamilton,  OH 
Dennis  Sissel,  Mt.  Orab,  OH 

(v)  Tennessee. 
Ray  "Tut"  Brown,  Hohenwald,  TN 
Jesse  Dotson,  Jr.,  Thompson  Station.  TN 
Eddy  Hooper,  Athens,  TN 
Mike  Hooper,  Knoxville,  TN 
Gary  Kinmons,  Dickson.  TN 
Sam  D.  Pierce,  Seymour,  TN 
CD.  (Bud)  Vamadore,  Knoxville.  TN 
Harold  D.  White.  Franklin.  TN 
Don  Wisecarver,  Midway,  TN 

(vi)  Virginia. 
Carl  Cartwright,  Jr.,  Tazewell,  VA 

(vii)  West  Virginia. 
James  L.  Singleton,  Ashton,  WV 

(viii)  Wisconsin. 
John  F.  Wilson,  Helenville,  WI 
Charles  Sears,  Milwaukee,  WI 

(f)  Western  International  Walking 
Horse  Association,  Gig  Harbor  WA 
98335. 

(1)  Licensed  DQP: 
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(i)  Nevada. 
Barbara  Hibbard.  Reno.  NV 

(ii)  Oregon. 
Bruce  Rumpf.  Wilsonville,  OR 

(iii)  Washington. 
Dave  Crockett.  Creenacres.  WA 
Dennis  Izzi.  Puyallup,  WA 
Mariane  Howard,  Redmond,  WA 
Bunny  Winders.  Enumclaw.  WA 
Irvin  Steward,  Auburn.  WA 
Vivian  Steward.  Auburn  WA 

Done  at  Washington.  DC,  this  31sl  day  of 
December  1964. 

KJLHook. 

Acting  Deputy  Adwinistrator.  Veterinary 
Services. 

[FR  Doc.  85-623  Filed  l-»-8S:  8.45  am] 

MLLMQ  COOC  S410-M-I1 


Food  Safety  and  Inspection  Service 

IDocfcat  No.  •4-027N) 

Availability  of  FSiS  Inspection 
Program  Issuances 

This  Notice  announces  that  issuances 
pertaining  to  meat  and  poultry 
inspection  will  be  on  public  display  in 
the  office  of  the  FSIS  Hearing  Clerk 
upon  being  cleared  for  publication.  The 
issuances  include  (1)  FSIS  directives  (2) 
FSIS  notices  and  (3)  changes  to  the  Meat 
and  Poultry  Inspection  Manual. 

In  January  1984,  FSIS  established  a 
comprehensive.  Agencywide  system  for 
issuing  instructions  and  information  to 
its  employees  to  carry  out  Agency 
responsibilities  under  the  Federal  Meat 
Inspection  Act  and  the  Poultry  Products 
Inspection  Act.  and  the  attendant 
regulations. 

Under  the  Agency's  new  issuance 
system,  all  new  Agency  procedures  are 
issued  either  as  notices,  to  convey 
temporary  instructions,  or  directives,  to 
convey  permanent  instructions.  Material 
currently  in  the  Meat  and  Poultry 
Inspection  Manual  will  be  reviewed, 
updated,  and  as  appropriate  reissued  in 
directive  form  over  the  next  few  years. 
Nonetheless,  manual  changes  will 
continue  to  be  issued  as  needed  until  the 
manual  is  completely  phased  out. 

All  Agency  issuances  will  be  on  file 
and  available  for  viewing  between  9:00 
a.m.  and  4:00  p.m..  Monday  through 
Friday,  in  the  Office  of  the  Hearing 
Clerk.  Food  Safety  and  Inspection 
Service.  Room  2637.  South  Agriculture 
Building,  U.S.  Department  of 
Agriculture.  Washington.  DC  20250. 

Changes  to  FSIS  regulations  and  other 
Federal  Register  publications  will 
continue  to  be  available  for  viewing  in 
the  office  of  the  FSIS  Hearing  Clerk  at 
the  same  time  they  go  on  display  at  the 
Office  of  the  Federal  Register. 


The  Agency  also  publishes  a  looseleaf 
compilation  of  FSIS  meat  and  poultry 
regulations,  which  is  updated  as  needed 
to  ensure  employees  work  from  the  most 
current  regulations.  These  updates  will 
continue  to  be  issued  whenever  a  final 
rule  is  published  in  the  Federal  Register. 

Copies  of  issuances  and  looseleaf 
regulations  ar»di8tributed  by  the 
Agency  directly  to  FSIS  personnel,  meat 
and  poultry  plant  management,  State 
meat  and  poultry  inspection  programs, 
and  certain  other  designated  parties 
affected  by  those  publications.  The 
Agency's  issuances  and  looseleaf 
regiilations  are  available  by 
subscription  to  interested  parties  not 
receiving  those  publications  directly 
from  the  Agency.  The  current 
Government  Printing  Office  price  for  the 
"Compilation  of  Meat  and  Poultry 
Inspection  Issuances"  is  $103.00  and  the 
current  price  for  "Changes  to  the  Meat 
and  Poultry  Inspection  Regulations"  is 
$118.00.  These  prices  include  all  current 
issuances  and  regulations,  and.  for  an 
indefinite  period  of  time,  updates  in  the 
form  of  issuances  and  regulations  to  be 
published  by  the  Agency  in  the  future. 
Subscriptions  may  be  obtained  by 
writing  to:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington.  DC  20250. 

Done  at  Washington,  D.C.  on;  December  27. 
1964. 

Donald  L  Houtlon. 

Administrator. 

|FR  Doc.  8.1-522  Filed  1-8-85;  8:45  am] 

BILUNOCOOC  341»^>M-«I 


Soil  Conservation  Service 

Philip  Bart>our  High  School  Land 
Drainage  and  Critical  Area  Treatment 
RCAD  Measure  Plan.  WV 

AOCNCy:  Soil  Conservation  Service, 

USDA. 

ACnOM:  Notice  of  a  finding  of  no 

significant  impact. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969:  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650):  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Philip  Barbour  High  School  Land 
Drainage  and  Critical  Area  Treatment 
RC&D  Measures.  Barbour  County.  West 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rollin  N.  Swank.  State  Conservationist, 
Soil  Conservation  Service.  75  High 


Street.  Morgantown,  West  Virginia 
26505,  telephone  304-291-4151. 
•UPPLIMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Mr.  Rollin  N.  Swank,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  measure  concerns  a  plan  for  land 
drainage  and  critical  area  treatment. 
The  planned  works  of  improvement  will 
include  vegetative  and  structural 
practices.  Vegetative  practices  include 
seedbed  preparation,  liming,  fertilizing, 
and  seeding  and  mulching  of  B.75  acres 
Structural  measures  include  diversions, 
surface  and  subsurface  drainage,  land 
grading  and  shaping,  and  associated 
structures. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Rollin  N.  Swank,  State  Conservationist. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register, 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901.  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable). 

Dated:  December  11. 1984. 
Rollin  N.  Swank, 
State  Conservationist. 
[FR  Doc.  85-621  Filed  1-8-85;  8:45  am) 

MIXING  COOC  M10-1»-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
(Docket  No.  16-841 

Foreign-Trade  Zone  41,  Milwaukee,  Wl; 
Application  for  Reorganization 
Amendment  to  Application 

Notice  is  hereby  given  that  the 
application  submitted  to  the  Foreign- 
Trade  Zones  Board  on  April  27, 1984.  by 
the  Foreign-Trade  Zone  of  Wisconsin, 
Ltd..  grantee  of  Foreign-Trade  Zone  41, 
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requesting  authority  to  reorganize  its 
zone  project  (49  PR  18881,  5/3/84),  has 
been  amended  to  retain  zone  status  for 
the  original  zone  site  on  Bradley  Road, 
Milwaukee,  and  to  add  a  30-acre 
industrial  park  site  owned  by  the  City  of 
Milwaukee  on  W.  Boden  St.  and  Howell 
Avenue,  adjacent  to  Milwaukee's 
Mitchell  Field  Airport. 

The  record  is  reopened  for  comment 
on  this  amendment  until  February  8, 
1985.  The  application  and  amendment 
material  are  available  for  public 
inspection  at  the  following  locations: 
U.S.  Department  of  Commerce  District 

Office.  Federal  Bldg..  517  E.  Wisconsin 

Ave.,  Milwaukee,  WI  53202 
Office  of  the  Executive  Secretary, 

Foreign-'^'rade  Zones  Board,  U.S. 

Department  of  Commerce,  Rm.  1529, 

14th  &  Pennsylvania  Ave.,  NW., 

Washington,  D.C.  20230. 

Dated:  January  4. 1985.  1 
|ohn  |.  Da  Ponte,  Jr.,  I 

Executive  Secretary. 
[FR  Doc.  85-613  Filed  1-8-65;  8:45  am) 

BILLINQ  COOE  3S1(M»-M 


International  Trade  Administration 

[A-537-0071 


Certain  Valves,  Couplings,  Nozzles  and 
Connections,  of  Brass,  Suitable  for 
Use  in  Interior  Fire  Protection 
Systems,  from  Italy:  Amendment  to 
the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Commerce. 

action:  Notice  of  Amendment  to  the 

Final  Determination  of  Sales  at  Less 

Than  Fair  Value. 

SUMMARY:  As  a  result  of  correction  of 
clerical  errors,  the  Department  of 
Commerce  is  amending  the  final 
determination  in  this  investigation,  and 
is  directing  the  U.S.  Customs  Service  to 
adjust  the  estimated  duty  or  bonding 
requirement  for  Rubinetterie  A. 
Giacomini  S.p.A.  (Giacomini)  and  all 
other  manufacturers/producers/ 
exporters  of  certain  valves,  couplings, 
nozzles  and  connections,  of  brass, 
suitable  for  use  in  interior  fire  protection 
systems,  from  Italy  (fire  protection 
products)  from  3.47  percent  to  1.28 
percent. 

EFFECTIVE  DATE:  January  9, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  E.  Wilson,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW.. 


Washington,  D.C.  20230;  Telephone: 

(202)  377-5388. 

SUPPLEMENTARY  INFORMATION:  On 

November  30, 1984,  we  published  a  final 
determination  of  sales  at  less  than  fair 
value  of  fire  protection  products  from 
Italy  (49  FR  47066).  We  found  that  the 
overall  weighted-average  on  all  sales 
compared  was  3.47  percent.  Due  to 
inadvertent  deletions  of  commands  in 
our  margin  calculation  computer 
program,  computations  yielded 
erronerous  margins  on  certain  sales.  The 
detection  of  this  error  caused  us  to 
review  other  calculations  in  the  case, 
and  we  discovered  and  corrected  other 
clerical  errors  in  the  calculations.  As  a 
result  of  the  correction  of  these  errors, 
the  overall  weighted  average  margin  is 
1.28  percent. 

rrc  Notiflcation 

In  accordance  with  section  735(d)  of 
the  Act,  we  will  notify  the  International 
Trade  Commission  of  this  amendment. 
Alan  F.  Holmer. 

Acting  Assistant  Secretary  for  Trade 
Administration. 
lanuary  2, 1985. 
[FR  Doc.  85-814  Filed  1-8-85;  8:45  am) 

MLUNO  COOC  SSIO-OS-H 


Semiconductor  Technical  Advisory 
Committee;  Partially  Closed  Meeting 

AGENCY:  International  Trade 
Administration,  Commerce. 

Federal  Register  citation  of  previous 
announcement:  49  FR  49489  December 
20,1984. 

Previously  announced  time  and  date 
of  the  meeting:  9:30  a.m.,  January  17. 
1985. 

Changes  in  the  meeting:  9:00  a.m., 
January  23, 1985. 

Dated:  fanuary  4. 1985. 
Milton  M.  Baltas. 

Director.  Technical  Programs  Staff,  Office  of 

Export  Administration. 

[FTl  Doc.  85-616  Filed  1-8-85;  8:45  am) 

BfLUNO  COOE  3S10-DT-M 


National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals;  Receipt  of 
Application  for  General  Permit; 
Federpesca 

Notice  is  hereby  given  that  the 
following  application  has  been  received 
to  take  marine  mammals  incidental  to 
the  pursuit  of  commercial  fishing 
operations  within  the  U.S.  Fishery 
Conservation  Zone  during  1985  as 
authorized  by  the  Marine  Mammal 


Protection  Act  of  1972  (16  U.S.C.  1361- 
1407)  and  the  regulations  thereunder. 

Applicant:  FEDERPESCA,  Rome,  Italy 

has  applied  a  Category  1:  Towed  and 
Dragged  Gear  general  permit  to  take  up 
to  20  small  cetaceans  and  20  harbor 
seals  in  the  North  Atlantic  Ocean: 

This  application  is  available  for 
review  in  the  following  office: 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Street,  NW,  Washington, 
DC. 

Interested  parties  may  submit  written 
comments  on  this  application  within 
thirty  (30)  days  of  the  date  of  this  notice 
to  the  Assistant  Administrator  for 
Fisheries,  National  Marine  Fisheries 
Service,  Washington,  D.C.  20235. 

Dated:  December  28. 1984. 
Richard  B.  Roe. 

Director.  Office  of  Protected  Species,  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service. 
(FR  Doc.  85-618  Filed  1-8-85:  8:45  am] 

WLUNO  CODE  SSIO-OS-M 


Modification  to  General  Permit; 
Category  2:  Encircling  Gear  Purse 
Seining  Involving  the  Intentional 
Taking  of  Marine  Mammala 

Pursuant  to  section  104(h)(2)(A)  of  the 
Marine  Mammal  Protection  Act  of  1972 
as  amended  (16  U.S.C.  1374(h));  50  CFR 
216.24(b)(4).  and  216.33.  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals;  and  Condition  2  of 
the  Category  2  General  Permit  issued  on 
December  1, 1980,  to  the  American 
Tunaboat  Association  [the  Permit],  the 
Permit  is  hereby  modified  as  detailed 
below. 

1.  Condition  4  is  deleted  and  replaced 
by: 

4.  This  permit  is  valid  until  surrended  by 
the  permit  holder  or  suspended  or  terminated 
by  the  Assistant  Administrator  for  Fisheries 
provided  the  permittee  and  certificate  holders 
under  this  permit  continue  to  use  the  best 
marine  mammal  safety  techniques  and 
equipment  that  are  economically  and 
technologically  practicable. 

This  modification  becomes  effective 
on  January  1, 1985. 

The  General  Permit  as  modified  and 
supporting  documentation  pertaining  to 
the  modification  are  available  for 
review  in  the  Office  of  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  3300 
Whitehaven  Street.  NW.,  Washington, 
D.C. 
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Dated:  December  2t.  ISSi. 

Rk^HdB.Roa. 

Director.  Office  of  Protected  Species  attd 
Habitat  Conservation.  National  Marine 
Fisheries  Service. 

|FR  Ooc.  8S-630  Filed  1-S-SS:  S:45  amj 
MUJNa  OODK  xw-a-ii 


Marine  Mammaie;  Receipt  of 
Application  for  Permit;  Center  for 
Coaatal  Marine  Studies 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407).  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant: 

a.  Name:  Center  for  Coastal  Marine 
Studies  (P79D). 

b.  Address:  University  of  California. 
Santa  Cruz.  Santa  Cruz.  California 
95064. 

2.  Type  of  Permit:  Scientific  research/ 
Scientific  purposes. 

3.  Name  and  Number  of  Animals: 
Northern  elephant  seal  [Mirounga 
angustirostris)  4,000  per  year. 

4.  Type  of  Take:  Taking  by  tagging, 
temporary  holdings,  and  release  while 
conducting  research  on  these 
physiological  processes:  metabolism, 
molting,  lactation  and  fastings. 

5.  Location  of  Activity:  Ano  Nuevo 
Rookery. 

6.  Period  of  Activity:  5  years. 

The  arrangements  and  facilities  for 
transporting  and  maintaining  the  marine 
mammals  requested  in  the  above 
described  application  have  been 
inspected  by  a  licensed  veterinarian,  ' 
who  has  certified  that  such 
arrangements  and  facilities  are 
adequate  to  provide  for  the  well-being  of 
the  marine  mammals  involved. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  apphcation  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service.  U.S. 
Department  of  Commerce,  Washington. 
DC.  20235.  wilhin  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 


All  statements  and  opinions  contained 
in  this  application  are  sununaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisjieries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  in  the  following  offices: 
Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Service, 

3300  Whitehaven  Street,  NW.. 

Washington,  D.C.;  and 
Regional  Director,  Southwest  Region, 

National  Marine  Fisheries  Service,  300 

South  Ferry  Street,  Terminal  Island, 

California  90731. 

Dated:  December  2S,  19M. 
Richard  B.  Roc 

Director.  Office  of  Protected  Species  and 
Habitat  Conservation.  National  Marine 
Fisheries  Service. 
(PR  Doc.  85-631  Filed  1-8-85;  8:45  am) 


Marine  Mammala;  Incidental  Taking; 
Sefei  Geopltysical  Ltd..  at  aL 

An  amendment  made  to  the  Marine 
Mammal  Protection  Act  in  1981  directs 
the  Secretary  to  allow,  on  request,  the 
taking  of  small  numbers  of  non-depleted 
marine  mammals  incidental  to  specific 
activities  in  specified  geographical 
areas,  if  the  Secretary  makes  certain 
findings  concerning  the  affects  of  the 
activities  and  establishes  regulations 
covering  these  acti\'ities.  In  1982,  the 
National  Marine  Fisheries  Service 
issued  Regulations  Governing  Small 
Takes  of  Marine  Mammals  Incidental  to 
Specified  Activities.  These  included 
specific  regulations  allowing  the  taking 
of  ringed  seals  incidental  to  on-ice 
seismic  activities  in  the  Beaufort  Sea. 
Any  company  or  contractor  wishing  to 
be  covered  by  these  regulations  must 
apply  for  and  receive  a  Letter  of 
Authorization,  which  is  valid  for  one 
operating  year.  We  have  received  two 
applications  for  a  Letter  of 
Authorization  to  conduct  on-ice  seismic 
activities  in  the  Beaufort  Sea  in  1985. 
We  have  determined  that  the  requests 
are  consistent  with  the  findings  made 
for  the  specific  regulations  and  that  the 
level  of  taking  will  have  a  negligible 
impact  on  the  ringed  seals  species  or 
stock  and  its  habitat  and  its  availability 
for  subsistence  use.  Therefore,  notice  is 
being  given  that  the  National  Marine 
Fisheries  Service  issued  two  Letters  of 
Authorization  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended,  to  conduct  activities 
allowed  under  50  CFR  Part  228,  Subpart 
B — Taking  of  Ringed  Seals  Incidental  to 
on — Ice  Seismic  Activities  to  the 
following: 


Sefel  Geophysical  Ltd.,  201  South 

Cherokee  Street.  Denver.  Colorado 

U.S.A.  80223.  Issued  on  December  28. 

1984 
Geophysical  Service  Inc..  5801  Silverado 

Way,  Anchorage,  Alaska  99502, 

Issued  on  December  28, 1984. 

These  Letters  of  Authorization  are 
valid  for  1985  and  are  subject  to  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
Small  Takes  of  Marine  Mammals 
Incidental  to  Specified  Activities  (50 
CFR  Part  228,  Subpart  A  and  B). 

These  Letters  of  Authorization  are 
available  for  review  in  the  following 
offices: 
Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Service. 

3300  Whitehaven  Street.  NW. 

Washington,  D.C;  and 
Regional  Director,  National  Marine 

Fisheries  Service,  Alaska  Region.  P.O. 

Box  1668,  Juneau,  Alaska  99802. 

Dated:  December  28.  1984. 
Richard  B.  Roe. 

Director.  Office  of  Protected  Species  and 
Habitat  Conservation. 
[FR  Doc.  85-629  Filed  1-8-85:  8:45  am) 

■LUNG  CODC  361»-22-M 


National  Technical  Information 
Service 

Intent  To  Grant  Exclusive  Patent 
License;  Environmental  Management 
Association,  Inc. 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to 
Environmental  Management 
Association,  Inc.  having  an  office  in 
Easton,  Pennsylvania,  an  exclusive  right 
to  practice  the  inventions  embodied  in 
U.S.  Patent  Application  Serial  No. 
445,112,  "Bagworm,  Moth  Attractant  and 
Plant  Protection."  The  patent  rights  in 
this  invention  have  been  assigned  to  the 
United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

The  proposed  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  41  CFR  101-4.1.  The  proposed 
license  may  be  granted  unless,  within 
sixty  days  from  the  date  of  this 
published  Notice,  NTIS  receives  written 
evidence  and.  argument  which 
establishes  that  the  grant  of  the 
proposed  license  would  not  serve  the 
public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  the  Office 
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of  Federal  Patent  Licensing,  NTIS,  Box 

1423,  Springfield,  VA  22151. 

Douglas  |.  Campion, 

Office  of  Federal  Patent  Liaensing,  U.S. 

Department  of  Commerce.  National  Technical 

Information  Service. 

(FR  Doc.  85-597  Filed  1-6-85;  8:45  am] 

BILUNO  COOC  3S10-04-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Proposed  Joint  Audit  Plan 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Request  for  comment. 

SUMMARY:  When  the  Commission 
adopted  rules  with  respect  to 
introducing  brokers  ("IBs"),  the 
Commission  stated  that  an  IB  operating 
pursuant  to  a  guarantee  agreement  with 
a  futures  commission  merchant  ("FCM") 
could  engage  in  the  solicitation  or 
acceptance  of  orders  for  exchange- 
traded  options  if  the  FCM  which  is  a 
party  to  that  guarantee  agreement  is  a 
member  of  a  self-regulatory  organization 
with  rules  to  govern  the  option-related 
activity  of  IBs  guaranteed  by  members 
FCMs  in  a  manner  equivalent  to  that 
required  of  contract  markets  with 
respect  to  their  members  FCMs,  and  a 
sales  practice  audit  program  to  enforce 
those  rules.  48  FR  3524a  35272  (August 
3, 1983).  Several  contract  markets  have 
now  submitted  a  proposed  joint  audit 
plan  which  provides  for  each  of  those 
contract  markets  to  delgate  to  a 
designated  contract  market  the 
responsibility  of  monitoring  the  option 
sales  practices  of  IBs  guaranteed  by 
FCMs  which  are  members  of  at  least 
two  of  those  contract  markets.  The  joint 
audit  plan  is  intended'to  relieve  the 
contract  markets  and  the  guaranteed  IBs 
of  the  burden  of  multiple  compliance 
audits  with  respect  to  exchange-traded 
option  sales  practices,  and  to  assure 
sufficient  audit  resources  are  available 
to  monitor  effectively  such  sales 
practices.  The  Commission  is  publishing 
this  notice  to  request  comment  on  the 
proposed  new;  joint  audit  plan. 
date:  Comments  must  be  received  on  or 
before  February  8, 1985. 
ADDRESS:  Comments  should  be  sent  to: 
Commodity  Futures  Trading 
Commission.  2033  K  Street,  NW., 
Washington,  D.C.  20581.  Attention: 
Secretariat. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tobey  W.  Kaczensky,  Associate 
Director,  or  Lawrence  B.  Patent,  Special 
Counsel.  Division  of  Trading  and 
Markets,  at  the  above  address. 
Telephone:  (202)  254-«9.'i5. 


SUPPLEMENTARY  INFORMATION:  The 

Commission  adopted  rules  to  govern  IBs 
and  their  associated  persons,  as  well  as 
the  associated  persons  of  commodity 
trading  advisors  and  commodity  pool 
operators,  on  July  29, 1983.  48  FR  35248 
(August  3, 1983).  With  respect  to 
exchange-traded  commodity  options,  the 
Commission  determined,  by  adopting 
Rule  33.3(b)(1)  (ii)  and  (iii)  (17  CFR  33.3 
(b)  (i),  (ii)  and  (iii)  (1984)),  to  permit  IBs 
and  their  associated  persons  to  engage 
in  the  solicitation  or  acceptance  of 
orders  for  exchange-traded  options  if 
any  of  the  following  conditions  were 
met: 

1.  The  National  Futures  Association 
("NFA"),  or  another  registered  futures 
association,  adopts  rules  which  are 
approved  by  the  Commission,  to  govern 
the  commodity  option-related  activity  of 
its  member  introducing  brokers; 

2.  A  contract  markets  of  which  an 
introducing  broker  is  a  member  adopts 
rules  which  the  Commission  approves  to 
govern  the  commodity  option-related 
activity  of  its  member  introducing 
brokers;  or 

3.  The  introducing  broker  is  operating 
pursuant  to  a  gaurantee  agreement,  and 
the  FCM  which  is  a  party  to  that 
agreement  is  a  member  of  a  self- 
regulatory  organization  which  adopts 
rules  which  the  Commission  approves  to 
govern  the  commodity  option-related 
activity  of  the  introducing  broker  which 
is  a  party  to  that  agreement. 

The  Commission  further  determined  that 
any  such  rules  must  provide  for 
regulation  of  the  commodity  option- 
related  activity  of  IBs  in  a  manner 
equivalent  to  that  required  of  contract 
markets  with  respect  to  their  members 
FCMs,  and  must  generally  incorporate 
the  standards  set  forth  in  Rule  33.4  (b) 
and  (c)  (17  CFR  33.4  (b)  and  (c) 
(1984)). 'The  Commission  made  those 
determinations  in  order  to  preserve  the 
structure  of  the  option  pilot  program  and 
to  retain  the  requirement  that,  in 
addition  to  the  Commission,  there  be  a 
self-regulatory  organization  with 
responsibility  over  the  sales  practices  of 
all  persons  engaged  in  exchange-traded 
option  transactions  so  that  the 
Commission  can  continue  to  meet  its 
statutory  obligation  and  commitment  to 
Congress  that  the  pilot  program  be 
regulated  successfully.  48  FR  35248, 
35272. 

The  NFA  has  adopted  rules  to  govern 
the  commodity  option-related  activity  of 


its  member  IBs  that  are  not  operating 
pursuant  to  a  guarantee  agreement  with 
a  FCM  but  are  instead  meeting  the  basic 
minimum  financial  requirement  for  an 
IB,  which  is  S20,000  of  adjusted  net 
capital.' In  addition  to  undertaking  to 
regulate  the  option-related  activities  of 
those  independent  IBs  NFA  had 
previously  undertaken  to  regulate  the 
option-related  activities  of  IBs  which 
has  entered  into  guarantee  agreements 
with  those  FCMs  for  which  NFA  was  the 
designated  self-regulatory  organization 
("DSRO"),  that  is,  those  FCMs  which  are 
not  members  of  any  contract  market. 
NFA's  actions  left  it  up  to  the  contract 
markets  to  provide  for  supervision  and 
audits  of  the  exchange-traded  option 
sales  practices  of  those  IBs  which  had 
entered  into  guarantee  agreements  with 
FCMs  that  are  members  of  a  contract 
market.* 

Recently,  a  proposed  new  joint  audit 
plan  was  submitted  to  which  the 
Chicago  Mercantile  Exchange,  the  Board 
of  Trade  of  the  City  of  Chicago,  the 
Commodity  Exchange,  Inc.,  the  New 
York  Futures  Exchange,  Inc.,  the 
MidAmerica  Commodity  Exchange,  the 
Minneapolis  Grain  Exchange,  the  Board 
of  Trade  of  Kansas  City.  Missouri,  Inc. 
and  the  New  York  Cotton  Exchange  are 
parties.  The  plan  provides  for  each  party 
to  delegate  to  another  party  the 
responsibility  of  monitoring  the  option 
sales  practices  of  IBs  guaranteed  by 
FCMs  which  are  members  of  at  least 
two  of  the  parties  to  the  plan.  Each  of 
the  contract  markets  which  is  a  party  to  " 
the  proposed  joint  audit  plan  has 
adopted  a  rule  or  a  resolution  to 
undertake  sales  practice  audits  of  the 
option-related  activity  of  IBs  which  are 
guaranteed  by  a  member  FCM.* Those 
contract  markets  have  entered  into  a 
joint  audit  plan  so  that,  as  provided  for 
in  Commission  Rule  1.52(c)  (17  CFR 
1.52(c)  (1984)),  an  IB  guaranteed  by  an 
FCM  which  is  a  member  of  more  than 


'  For  example,  those  standards  include  having 
rules  with  respect  to  the  handling  of  customer 
complaints,  enforcement  of  written  procedures  for 
supervising  option  accounts,  and  the  submission  of 
all  promotional  material  for  exchange  review.  See 
17  CFR  33.4(b)  (4),  (5)  and  (8)  (1984). 


'In  a  letter  dated  April  16. 1984.  the  Commisson's 
Division  of  Trading  and  Markets  informed  NFA  that 
it  did  not  intend  to  recommend  that  the  Commission 
review  the  NFA  submission  for  approval  and  that 
NFA  could  proceed  to  institute  this  program.  See 
Commission  Rule  1.41(c)  (17  CFR  1.41(c)  (1984)). 

'Although  the  second  condition  cited  above 
would  allow  an  IB  to  engage  in  the  solicitation  or 
acceptance  of  exchange-traded  option  orders  if  the 
IB  were  itself  a  member  of  a  contract  market  with 
rules  to  govern  the  option-related  activities  of 
member  IBs,  the  Commission  understands  that  none 
of  the  contract  markets  have  created  an  IB 
membership  category,  so  the  second  condition  is 
moot  at  this  time.  The  Commission  adopted  that 
provision  in  response  to  the  comment  of  one  of  the 
contract  markets  on  the  proposed  IB  rules,  48  FR 
14933  (April  6. 1983) 

•Most  of  those  rules  have  been  made  effective 
without  the  Commission's  formal  approval  pursuant 
to  Rule  1.41(c). 
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one  contract  market  will  not  be  subject 
to  multiple  audits  of  their  option  sales 
practices.  This  will  relieve  duplicative 
compliance  burdens  on  the  guaranteed 
IBs  and  duplicative  auditing  burdens  on 
contract  market  compliance  personnel, 
and  also  help  assure  sufficient  resources 
to  supervise  adequately  a  compliance 
program.  A  joint  audit  committee  will 
oversee  the  general  operation  of  the 
plan.  There  are  approximately  400 
guaranteed  IBs.  and  the  vast  majority  of 
them  would  be  supervised  by  the 
Chicago  Mercantile  Exchange  or  by  the 
Chicago  Board  of  Trade  under  the  plan. 

The  Commission  wishes  to  note 
certain  items  with  respect  to  the 
responsibilities  of  the  parties  to  the 
plan.  Under  the  plan,  the  I3SRO  for  a 
particular  FCM  has  the  responsibility  to 
conduct  option  sales  practice  audits  for 
IBs  guaranteed  by  that  FCM  involving 
any  option  traded  on  a  contract  market 
which  is  a  party  to  the  plan.  However,  if 
a  guaranteed  IB  wishes  to  solicit  or 
accept  an  order  for  an  option  traded  on 
a  contract  market  which  is  not  a  party  to 
this  joint  audit  plan,  it  could  only  do  so 
if  its  guarantor  FCM  was  a  member  of  a 
Lontiact  market  which  had  made 
arrangements  for  sales  practice  audits 
covering  such  activity  by  the  IB.  Further, 
the  OSRO  list  included  with  the 
proposed  new  joint  audit  plan  contains 
only  mutual  member  FCMs,  so  each 
contract  market  which  is  a  party  to  the 
plan  must  also  remember  its 
responsibility,  pursuant  to  rules  or 
resolutions  which  it  has  adopted  and 
pursuant  to  an  amendment  to  the  plan, 
to  conduct  option  sales  practice  audits 
for  IBs  guaranteed  by  an  FCM  which  is  a 
member  only  of  that  one  contract 
market.* 

The  Commission  notes  two" other 
areas  of  concern  in  the  proposed  new 
joint  audit  plan,  a  provision  in  the  plan 
regarding  access  to  information  by 
Commission  representatives  and  a 
provision  regarding  the  furnishing  of 
information  in  response  to  a  civil 
subpoena  or  summons,  both  of  which 
are  contained  in  Paragraph  6  of  the 
agreement.  That  paragraph  states  in  full 
as  follows: 

Ctinfidcntialily.  All  reports,  workfiape.'s. 
summary  sheets  and  oilier  documents 
generated  or  received  by  the  parties  pursuaxil 
to  their  functions  under  this  Agreement  shall 
be  cunfidenlial  and  shall  not  be  d:sclo.scd 
other  than  between  the  parties  except  as 
provided  herein.  Such  documents  may  be 
fliscldsed  in  response  to  a  duly  authorized 


demand  by  an  administrative  or  legislative 
body  of  government  having  jurisdiction  of  the 
subject  matter  and  authority  to  obtain  the 
information  requested,  or  as  otherwise 
required  by  law.  Provided,  however,  such 
documents  shall  not  be  disclosed  in  response 
to  a  civil  subpoena  or  summons  until  five  (5) 
business  days  after  all  parties  of  which  the 
mutual  member  FCM  is  a  member  and  the 
mutual  member  FCM  have  been  notified  of 
the  subpoena  or  for  such  shorter  period  of 
time  as  may  be  provided  pursuant  to  an  order 
issued  by  a  court  of  compolent  jurisdiction, 
and  in  no  event  shall  be  disclosed  in 
violation  of  Section  8c(lJ  of  the  Act. 

The  Commission  wishes  to  point  out 
that  it  will  not  approve  the  proposed 
new  joint  audit  plan  unless  it  is  made 
clear,  by  an  amendment  to  the 
agreement  or  by  separate  letter,  that  any 
representative  of  the  Commission,  upon 
his  or  her  request,  has  access  to  and  the 
right  to  make  copies  of  any  documents 
generated  or  received  by  any  party  to 
the  plan  pursuant  to  the  party's 
functions  thereunder.  Such  request  may 
be  oral  or  written  and  shall  not  be 
subject  to  prior  notification  or 
authorization. 

With  respect  to  the  last  sentence  of 
Paragraph  6  of  the  agreement,  regarding 
a  party's  obligation  to  furnish 
information  in  response  to  a  civil 
subpoena  or  summons,  the 
Commission's  view  is  that  such  a 
provision  is  unnecessary  to  the  basic 
operation  of  the  joint  audit  plan  and  that 
it  is  without  legal  basis  and  may  require 
parties  to  attempt  to  quash  a  subpoena 
or  be  held  in  contempt.  Although  the 
Commission  would  not  object  to  a 
provision  which  would  require  a  DSRO 
to  give  notice  of  a  civil  subpoena  or 
summons  to  appropriate  parties,  the 
Commission  objects  to  the  last  sentence 
of  Paragraph  6  of  the  agreement  because 
it  creates  a  potential  barrier  to 
responding'  !o  a  civil  subpoena  or 
summons.  The  Commission  believes  that 
there  is  no  legal  basis  for.  nor  any 
purpose  to  be  served  by.  imposing  such 
an  artificial  time  constraint.  The  parties 
to  the  plan  should  not  create  potential 
liability  among  themselves  for. 
compliance  with  a  court  order,  and  the 
Commission  recommends  that  the  last 
sentence  of  Paragraph  6  of  the 
agreement  be  deleted  from  the  joint 
audit  plan.  In  any  event,  it  is  the 
Commission's  intention,  based  upon  its 
preliminary  review  of  the  plan,  to 
exclude  the  provision  referred  to  in  this 
paragraph  from  any  general  approval  of 
the  new  joint  audit  plan,  if  such 
provision  remains  a  part  of  the  contract 
among  the  parties.' The  Commission 


further  wishes  to  point  out  that  it 
interprets  the  phrase  "civil  subpoena  or 
summons"  not  to  apply  to  any 
Commission  subpoena  or  summons,  dnd 
also  notes  the  broad  rights  to  inspection 
and  copying  of  joint  audit  plan 
documents  discussed  above,  which 
should  make  it  unnecessary  for  the 
Commission  to  rely  on  a  subpoena  to 
gain  access  to  records  generated  or 
received  by  a  DSRO  under  the  joint 
audit  plan.  The  Commission  would  not 
approve  the  plan  if  any  other 
interpretation  is  intended. 

Requests  for  a  copy  of  the  documents 
submitted  in  connection  with  the 
proposed  new  joint  audit  plan,  including 
the  list  of  which  DSRO  is  responsible  for 
each  mutual  member  FCM,  may  be 
made  to  the  Secretariat. 

Issued  in  Washington,  O.C.  on  January  3, 
1965  by  the  Commission. 
lean  A.  Webb. 

Secretary  of  the  Commission. 
|FR  Doc.  85-540  Filed  1-8-85:  8:45  am) 

HLUNO  COOC  S3S1-«1-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency  Scientific 
Advisory  Committee;  Closed  Meeting 

summary:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Pub.  L 
92-463,  as  amended  by  Section  5  of  Pub. 
L.  94-409.  notice  is  hereby  given  that  a 
closed  meeting  of  a  panel  of  the  DIA 
Scientific  Advisory  Committee  has  been 
scheduled  as  follows: 

date:  5  February  1985.  8:30  a.m.  to  5:00 

p.m. 

address:  The  DIAC.  Washinglon,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

Major  Harold  E.  Linton,  USAF. 
Executive  Secretary,  DIA  Scientific 
Advisory  Committee.  Washington,  D.C. 
20301  (202/373-4930). 

SUPPLEMENTARY  INFORMATION:  The 

entire  meeting  is  devoted  to  the 
discussion  of  classified  information  as 
defined  in  Section  552b(c)(l),  Title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public.  Subject  matter  will 
be  used  in  a  special  study  on 
Microelectronics  and  Computers. 


■■  A»  noted  abovp.  NKA  will  not  conduct  audits  of 
any  IB  guaranteed  hy  an  FCM  which  is  a  meflilier  of 
any  contract  market. 


'Ttie  Commission  also  expressed  its  concern  with 
re«pect  to  similar  provisions  regarding  acceu  to 


information  by  Commission  reprcsenliilives  and 
responding  to  ■  civil  subpoena  or  summons  which 
were  contained  in  the  joint  audit  plan  submitted  for 
review  by  all  of  lite  contract  market*  and  NFA.  49 
FR  28906-28907  (|uly  17. 1984). 
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Dated:  |anuary  4.  1985. 
Patrica  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 

Department  of  Defense. 

|FR  Doc.  85-577  Filed  1-B-fe:  8:45  am) 

BILLINQ  CODE  M10-01-M 


Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  Thursday  ft  Friday.  31 
]anuary  ft  1  February  19U5. 

Times  of  Meetmg:  0830-1700  hours,  both 
days  (Closed). 

Place:  U.S.  Army  Western  Command 
(WESTCOM).  Honolulu.  Hawaii. 

Agenda:  The  Army  Science  Board  Steering 
Committee  will  meet  for  ckssiried  overview/ 
orientation  brieHngs  and  dRmonstrations 
regarding  the  WESTCOM  mission  and 
relationship  to"U.S.  Army  Pacific  Command 
(PACOM);  for  example,  expanded  relations 
program,  air  defense,  command  and  control, 
role/missions  of  25th  Infantry  Division,  ft 
Pacific  area  update.  This  meeting  will  be 
closed  to  the  public  in  accordance  with 
Section  552b(c)  of  Title  5.  US  C.  specincally 
subparagraph  (1)  thereof,  and  Title  5.  U.S.C. 
Appendix  1,  subsection  10(d).  The  classified 
and  nonclassiHed  matters  to  be  discussed  are 
so  inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  The  ASB 
Administrative  Officer,  Sally  Warner,  may  be 
contacted  for  further  infor*iation  at  (202)  695- 
3039  or  895-7046. 
Maria  P.  Winters, 

Acting  Administrative  Off 

Board. 

(FR  Doc.  85-576  Filed  l-a-$5; 

MLUNQ  COM  37KMM-M 


r.er.  Army  Science 
>:  8:45  am] 


Army  Science  Board;  Closed  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Commilteei  Army  Science 
Board  (ASB).  J 

Dates  of  Meeting:  TuesilHy  and  Wednesday 
29  and  30  January  19C5. 

Times  of  Meeting:  0830-1700  hours,  both 
days  (Closed). 

Place:  The  Pentagon.  W«shingtun,  D.C. 

Agenda:  The  Army  Scietice  Board  Ad  Jtoc 
Subgroup  on  U.S.  Army  TRADOC  (U.S.  Army 
Training  and  Do<  trine  Command]  Operations 
Research  Activity  (TORA)  will  meet  for 
classified  brierings  and  discussions  on 
TORA's  projects  and  user  perceptions  and 
applications.  The  study  pirpose  is  to  review 
and  comment  on  planned,  current,  and 
completed  TORA  activities  in  order  to 
improve  operations.  This  i|ieeting  will  be 


closed  to  the  public  in  accordance  with 

Section  552b(c)  of  Title  5.  U.S.C.  specifically 

subparagraph  (1)  thereof,  and  Title  5,  U.S.C. 

Appendix  1,  subsection  10(d).  The  classified 

and  nonclassified  matters  to  be  discussed  are 

so  inextricably  interwined  so  as  to  preclude 

opening  any  portion  of  the  meeting.  The  ASB 

Administrative  Officer.  Sally  Warner,  may  be 

contacted  for  further  information  at  (202)  695- 

3039  or  695-7046. 

Maria  P.  Winters, 

Acting  Administrative  Officer,  Army  Science 

Board. 

|FR  Doc.  85-575  Filed  1-8-85;  8:45  am] 

BILUNG  COOC  3710-OS-ll 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Publication  of  Alternative  Fuel  Price 
Ceilings  and  Incremental  Price 
Threshold  for  High  Cost  Natural  Gas 

Correction 

In  FR  Doc.  84-33313  beginning  on  page 
49535  of  the  issue  of  Thursday, 
December  20, 1984,  make  the  following 
corrections: 

1.  On  page  49535,  in  the  table  in  the 
second  column,  the  first  word  in  the 
heading  of  the  second  column  reading 
"Dallas"  should  read  "Dollars". 

2.  In  the  same  table,  the  entry  in  the 
second  column  for  Texas  reading  "4.84" 
should  read  "3.84". 

BILLING  COOE  1S0S-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-30000/43;  FRL-2745-8] 

Captaf  o^,  Special  Review  of  Certain 
Pesticide  Products 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  that 
EPA  is  initiating  a  Special  Review  of  all 
pesticide  products  containing  the  active 
ingredient  captafol.  Captafol  is  a 
fungicide  used  to  control  the  foliar 
diseases  of  certain  fruits  and  vegetables. 
EPA  has  determined  that  captafol  is 
oncogenic  in  rats  and  mice  and  is  highly 
toxic  to  fish.  Captafol  meets  or  exceeds 
the  risk  criteria  as  described  in  40  CFR 
162.11.  Accordingly,  a  Special  Review  of 
products  containing  captafol  is 
appropriate  to  determine  whether 
additional  regulatory  actions,  if  any,  are 
required.  During  the  Special  Review 
process,  EPA  will  carefully  examine  the 
risks  and  benefits  of  using  captafol 
products. 


date:  Comments,  evidence  to  rebut  the 
presumptions  in  this  Notice,  and  other 
relevant  information  must  be  received 
45  days  from  the  date  this  notice  is 
received  or  until  February  25. 1985. 
(whichever  is  later). 
ADDRESS:  Written  comments  identified 
as  "OPP-30000/43  '  should  be  sent  by 
mail  to: 

Information  Services  Section,  Program 
Management  and  Support  Division 
(TS-757C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC.  20460. 
In  person,  bring  comments  to:  Rm.  236, 
CM  *2, 1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  oe 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  not  containing 
material  claimed  to  be  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice  to  the 
submitter.  All  non-CBI  written 
comments  will  be  available  for  public 
inspection  in  Rm.  236  at  the  Virginia 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFCRMATSON  CONTACT: 
By  mail:  Ingrid  M.  Sunzenauer 

Registration  Division  (TS-767C), 
■  Office  of  Pesticide  Programs. 

Environmental  Protection  Agency,  401 

M  St.,  SW.,  Washington.  D.C.  20460. 
Office  location  and  telephone  number: 

Rm.  717,  CM  #2, 1921  Jefferson  Davis 

Highway,  Arlington,  VA.  (70.3-557- 

7400). 
SUPPLEMENTARY  INFORMATION:  The  term 
"Special  Review"  is  the  name  now  being 
used  by  EPA  for  the  process  previously 
called  the  Rebuttable  Presumption 
Against  Registration  (RPAR)  process. 
Modifications  in  the  process  will  be 
proposed  in  regulations  in  the  near 
future.  Until  other  applicable  final 
regulations  are  adopted,  the  present 
Special  Review  will  adhere  to  RPAR 
procedures  now  in  effect  and  set  forth  in 
40  CFR  162.11. 

EPA  has  determined  that  a  Special 
Review  will  be  conducted  for  all 
pesticide  products  containing  captafol 
as  an  active  ingredient.  EPA  has  also 
determined  that  data  necessary  to  refine 
the  Agency's  risk  analysis  for 
oncogenicity  and  ecological  effects  must 


lUM 
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be  developed  on  an  accelerated  basis, 
and  that  precautionary  labeling  is 
required  to  reduce  risk  during  the 
Special  Review  process. 

Issuance  of  this  notice  means  that 
potential  hazards  associated  with  the 
use  of  captafol  have  been  identified. 
These  hazards  will  be  examined  further 
to  determine  the  nature  and  extent  of 
the  risk,  and  considering  the  benefits  of 
captafol.  whether  such  risks  cause 
unreasonable  adverse  effects  on  the 
environment. 

A  document  entitled  "Guidance  for 
the  Interim  Registration  of  Pesticide 
Products  Containing  Captafol  As  The 
Active  Ingredient"  (Guidance 
Document)  has  been  issued.  (The 
Guidance  Document  is  also  referred  to 
as  a  Registration  Standard.)  The 
Guidance  Document  is  available  to  the 
public  from  the  contact  person  named 
above.  The  Guidance  Document 
explains  the  basis  of  EPA's  decision  to 
start  a  Special  Review  and  also  contains 
references,  background  information, 
data  requirements,  and  other 
information  pertinent  to  the  continued 
registration  of  pesticides  containing 
captafol. 

1.  Initiation  of  a  Special  Review 

A.  General 

A  pesticide  product  may  be  sold  or 
distributed  in  the  United  States  only  if  it 
is  registered  or  exempt  from  registration 
under  the  Federal  Insecticide.  Fungicide, 
and  Rodenticide  Act  (FIFRA)  as 
amended  (7  U.SC.  136 et seq.).  Before  a 
product  can  be  registered,  it  must  be 
shown  that  it  can  be  used  without 
"unreasonable  adverse  effects  on  the 
environment '  (FIFRA  section  3(c)(5)). 
that  is,  without  causing  "any 
unreasonable  risk  to  man  or  the 
environment,  taking  into  account  the 
economic,  social,  and  environmental 
costs  and  benefits  of  the  use  of  the 
pesticide"  (FIFRA  section  2(bb)).  The 
burden  of  proving  that  a  pesticide  meets 
this  standard  for  registration  is  on  the 
proponent  of  initial  or  continued 
registration.  If  at  any  time  the  Agency 
determines  that  a  pesticide  no  longer 
meets  this  standard  for  registration,  then 
the  Administrator  may  cancel  the 
registration  under  section  6  of  FIFRA. 

The  Agency  has  created  an 
administrative  process  for  fully 
evaluating  whether  a  registered 
pesticide  may  not  satisfy  the  statutory 
standard  for  registration.  This  Special 
Review  process  provides  a  procedure 
through  which  EPA  may  gather  and 
evaluate  information  about  the  risks  and 
benefits  of  a  pesticide's  use.  It  also 
provides  a  means  by  which  interested 
members  of  the  public  may  comment  on 


and  participate  in  EPA's  decision 
making  process.  The  regulations 
governing  this  process  are  set  forth  at  40 
CFR  162.11. 

A  Special  Review  is  begun  when  EPA 
determines  that  a  pesticide  meets  or 
exceeds  one  or  more  of  the  risk  criteria 
set  out  in  the  regulations  (40  CFR 
162.11(a)(3)).  The  Agency  generally 
announces  the  beginning  of  the  Special 
Review  by  issuing  a  Position  Document 
(PD)  1.  which  is  published  in  the  Federal 
Register.  In  addition,  registrants  of 
affected  products  will  receive  the  PD  1 
by  certified  mail.  Registrants  and  other 
interested  persons  are  invited  to 
scrutinize  the  basis  for  the  Agency's 
decision  to  initiate  the  Special  Review 
and  to  submit  data  and  information 
which  rebuts  or  supports  the  Agency's 
determination  of  risk.  Commenters  may 
also  suggest  methods  to  reduce  risks  of 
use  of  the  pesticide.  In  addition  to 
addressing  risk  issues,  commenters  are 
encouraged  to  submit  evidence  and 
discussions  of  the  biological,  economic, 
social,  and  environmental  costs  and 
benefits  of  use  of  the  pesticide.  The 
public  participation  stage  is  described  in 
more  detail  in  Unit  V.  This  notice 
constitutes  PD  1  for  pesticide  products 
containing  captafol. 

If  risk  issues  are  not  satisfactorily 
resolved.  EPA  will  proceed  to  evaluate 
the  risks  and  benefits  of  captafol  to 
determine  whether  to  propose  regulatory 
actions  to  reduce  the  risks.  After 
providing  an  opportunity  for  comment 
by  the  Scientific  Advisory  Panel,  the 
Secretary  of  Agriculture,  registrants,  and 
the  public  on  those  actions  and  the 
reasons  for  them,  EPA  will  issue  an 
appropriate  final  notice.  If  EPA 
determines  that  the  risks  of  use  exceed 
the  benefits.  EPA  will  issue  a  notice  of 
intent  to  cancel  the  registration  of 
products  intended  for  such  use.  The 
notice  may  state  the  intention  to  cancel 
registrations  outright  or  it  may  require 
certain  changes  in  the  composition, 
packaging,  application  methods  and/or 
labeling  of  the  product.  These  changes 
would  be  intended  to  reduce  the  risks  to 
levels  that  when  considered  against  the 
benefits  will  not  pose  unreasonable 
adverse  effects  on  the  environment. 

A  notice  initiating  a  Special  Review  is 
not  a  notice  of  intent  to  cancel  the 
registration  of  a  pesticide,  and  a  Special 
Review  may  or  may  not  lead  to 
cancellation.  This  notice  initiating  the 
Special  Review  for  captafol  products  is 
an  announcement  of  EPA's  concern 
about  the  safety  of  the  pesticide's  use, 
and  only  after  carefully  considering  the 
risks  and  benefits  of  the  pesticides  and 
determining  that  the  pesticide  appears 
to  cause  unreasonable  adverse  efTects 


on  the  enviornment,  would  EPA  issue  a 
notice  of  intent  to  cancel. 

B.  Presumption 

EPA  has  determined  that  the  use  of 
pesticide  products  containing  captafol 
meets  or  exceeds  the  risk  criteria  for 
oncogenicity  and  hazard  to  wildlife.  In 
Units  I.B.I  and  2,  the  Agency's  concerns 
over  captafol's  oncogenic  and  wildlife 
effects  are  discussed. 

1.  Oncogenicity 

FJ>A  has  determined  that  captafol 
meets  or  exceeds  the  risk  criterion  in  40 
CFR  162.11(a)(3)(ii)(A).  That  section 
provides  that  a  Special  Review  shall  be 
conducted  if  the  use  of  a  pesticide 
"induces  oncogencic  effects  in 
experimental  mammalian  species  or  in 
man  as  a  result  of  oral,  inhalation  or 
dermal  exposure  .  .  . ."  On  the  basis  of 
the  scientific  studies  and  information 
summarized  in  the  Guidance  Document 
and  briefly  discussed  below,  EPA  has 
concluded  that  captafol  meets  or 
exceeds  this  risk  criterion. 

A  2-year  mouse  study  showed  dose- 
related  oncogenic  lesions  in  the  middle 
and  high  dose  groups  and  dose-related 
non-oncogenic  lesions  in  all  dose 
groups.  Oncogenic  lesions  included 
lymphosarcomas,  myeloproliferative 
disease,  harderian  gland  hyperplasia, 
benign  harderian  gland  adenomas,  and 
hemangiosarcomas. 

A  2-year  rat  feeding  study  showed  a 
dose-related  increased  incidence  of 
fibroadenomas  of  the  mammary  gland 
and  an  increased  incidence  of  neoplastic 
nodules  in  the  liver  of  females. 

Using  the  linearized  multi-stage 
quantitative  risk  extrapolation  model, 
the  Agency  calculated  a  preliminary  risk 
assessment.  Dietary  and  non-dietaiy 
risks  based  on  the  incidence  of 
neoplastic  liver  lesions  in  female  rats 
and  lymphosarcomas  in  mice  were 
estimated.  The  Q*  for  neoplastic  liver 
lesions  in  female  rats  is  5x10"*.  The  Q* 
for  lymphosarcomas  in  mice  depends 
upon  the  sex  and  number  of  dose  groups 
used  but  ranges  from  5x10"'  to  5x10"*. 
The  Agency  is  using  10"*  as  the  slope  in 
the  preliminary  risk  calculations.  The 
dietary  estimate  assumes  a  uniform 
distribution  of  treated  crops  among  the 
U.S.  population  and  an  average  daily 
consumption  of  those  crops  by 
individuals.  Although  an  individual's 
exposure  could  vary  considerably 
depending  upon  eating  habits  and 
geographic  location,  the  dietary 
exposure  values  are  considered 
representative  for  the  total  U.S. 
population  over  a  lifetime.  Because  of 
the  lack  of  residue  data,  the  dietary 
exposure  estimate  was  based  on  the 
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assumption  that  residues  are  at  100 
percent  tolerance  levels.  Tolerances  are 
the  maximum  residue  lovels  permitted 
on  crops  by  EPA.  This  estimate  resulted 
in  an  upper  bound  estimate  on  the 
excess  lifetime  cancer  risk  of  2xl0~* 
from  dietary  exposure.  In  the  Guidance 
Document,  the  Agency  estimated  non- 
dietary  risk  to  mixer/loaders  and 
applicators.  Because  of  the  lack  of  data 
at  the  time,  the  Agency  assumed  100 
percent  dermal  penetration  and  used 
surrogate  data  from  many  pesticides  to 
estimate  worker  exposure.  The 
preliminary  risk  estimates  resulted  in  a 
risk  ranging  from  3x10"*  to  2xlO"». 
Based  on  these  risk  estimates,  the 
Agency  announced  in  the  Guidance 
Document  that  protective  clothing, 
restricted  use  classification  and  a  label 
warning  concerning  tumors  would  be 
imposed  to  reduce  the  risk  to  workers. 
Following  publication  of  the  Guidance 
Document,  the  Agency  reviewed 
recently  submitted  dermal  penetration 
and  worker  exposure  studies,  which  the 
Agency  evaluated  and  considered  in 
recalculating  worker  risk.  The  dermal 
penetration  study  was  conducted  by 
applying  technical  captafol  and  a 
formulated  product  to  the  skin  of  male 
rats.  The  results  indicated  that  very 
little  was  absorbed.  The  absorption  rate 
was  approximately  0.1  percent  per  hour. 

Data  from  the  worker  exposure  study 
were  not  used  by  the  Agency  in  its 
exposure  calculations  because  the 
sample  size  in  that  study  was  too  small 
to  produce  reliable  results.  The  Agency 
is  confident  that  its  surrogate  data, 
which  are  based  on  many  studies 
involving  a  large  sampling  of 
individuals,  is  a  reliable  basis  upon 
which  to  estimate  worker  exposure  to 
capatafol.  It  is  worth  noting,  however, 
that  the  exposure  values  from  the  study 
were  generally  consistent  with  the 
Agency's  estimates  baaed  on  its 
surrogate  data. 

The  Agency  recalculated  the  risk 
assessment  using  the  dermal  absorption 
rates  shown  in  the  dermal  penetration 
study  rather  than  assuming  100  percent. 
However,  the  same  exposure  estimates 
based  on  surrogate  data  and  the  same 
assumptions  used  in  the  Guidance 
document  were  again  used  for  the  new 
calculations.  The  results  of  these 
calculations  showed  an  upper  limit  of 
excess  lifetime  cancer  risk  for  workers 
ranging  from  1 X 10"*  to  1 X  "'.  The  risk 
calculated  for  the  most  common 
application  methods  ranged  from 
lX10-»to8xlO-". 

The  requirement  for  protective 
clothing  reduces  this  risk  to  workers  by 
almost  another  order  of  magnitude. 
Specifically,  the  Guidance  Document 


required  workers  to  wear  impervious 
gloves  and  full  body  clothing  during 
handling  and  application.  The  Agency  is 
revising  this  requirement  to  replace 
"impervious  gloves"  with  "mid-forearm 
to  elbow  length  chemical  resistant 
gloves."  The  Agency  is  also  requiring 
registrants  to  submit  data  concerning 
the  type  of  glove  which  provides  the 
most  protection  from  captafol.  Because 
inhalation  is  still  an  important  route  of 
exposure  for  mixer/loaders,  the  Agency 
is  requiring  that  workers  who  mix  and 
load  captafol  wear  a  dust  mask. 

In  the  Guidance  Document  the  Agency 
also  classified  captafol  for  "restricted 
use."  which  means  that  only  certified 
applicators  trained  for  and  familiar  with 
pesticide  use.  or  persons  under  their 
direct  supervision,  may  use  captafol. 
This  action  was  based  on  the  higher 
cancer  risks  previously  estimated  in  the 
Guidance  Document.  However,  the 
Agency  is  lifting  this  restriction  because 
the  new  risk  estimates  show  that 
hazards  to  workers  applying  this 
pesticide  are  much  less  than  originally 
estimated. 

The  Agency  also  required  registrants 
to  place  a  statement  on  the  label  of 
captafol  products  to  warn  workers  that 
captafol  causes  tumors  in  laboratory 
animals.  Based  on  revised  risk 
estimates,  the  Agency  believes  that  risks 
which  may  occur  during  the  period  of 
Special  Review  do  not  warrant  this  label 
warning.  During  the  Special  Review  the 
Agency  will  evaluate  whether  the  long- 
term  risk  to  applicators  justifies  the 
need  for  any  label  warning. 

2.  Wildlife 

The  Agency  has  determined  that  the 
use  of  pesticide  products  containing 
captafol  meets  or  exceeds  the  risk 
criteria  in  40  CFR  162.11(a)(3)(i)(B1(J) 
and  162.11(a)(3)(ii)(C).  The  first  criterion 
provides  that  a  Special  Review  shall  be 
conducted  if  the  use  of  a  pesticide 
"results  in  a  maximum  calculated 
concentration  following  direct 
application  to  a  6-inch  layer  of  water 
more  than  one-half  the  acute  LCso  for 
aquatic  organisms  likely  tu  be  exposed. 
.  .  ."  The  second  criterion  requires  a 
Special  Review  if  the  use  of  a  pesticide 
"can  reasonably  be  anticipated  to  result 
in  significant  local,  regional,  or  national 
population  reductions  in  non-target 
organisms,  or  fatality  to  members  of 
endangered  species."  On  the  basis  of  the 
scientific  studies  and  information 
summarized  in  the  Guidance  Document. 
EPA  has  concluded  that  captafol  meets 
or  exceeds  these  risk  criteria. 

The  Agency  reviewed  several  valid 
ecological  effects  studies  which 
characterize  captafol  as  very  highly 
toxic  to  fish.  Using  captafol.  the  median 


lethal  concentration  which  kills  50 
percent  of  the  test  organisms  (LCm)  after 
96  hours  ranged  from  0.045  to  0.230  parts 
per  million  (ppm)  for  bluegill  sunfish  and 
0.027  to  0.190  ppm  for  rainbow  trout. 
These  data  demonstrate  that  captafol  is 
very  highly  toxic  to  fish. 

As  a  result  of  this  toxicity,  the  Agency 
is  concerned  about  the  effect  of  captafol 
on  fish  as  a  result  of  drift  and/or  runoff 
during  application  to  cranberries  and 
citrus  groves.  The  Agency  is  also 
evaluating  potential  hazards  of  captafol 
to  endangered  species. 

Captafol  used  in  cranberry  bogs 
irrigated  by  sprinkler  systems  or  by 
Hooding  may  present  a  hazard  to  fish. 
Biological  monitoring  studies  in  New 
Jersey  detected  fish  kills  after  the 
application  of  captafol. 

Citrus  grove  applications  may  present 
a  hazard  based  on  current  use  practices. 
In  groves  where  captafol  treated  trees 
are  irrigated  with  overhead  systems, 
runoff  may  result  from  dislodgement  of 
residues  from  foliage.  This  is  of 
particular  concern  where  groves  are 
located  near  open  water.  Captafol  may 
also  enter  open  water  as  a  result  of  drift 
from  applications  by  way  of  airblast 
equipment. 

The  Agency  used  a  spray  drift  model 
to  calculate  the  potential  amount  of 
captafol  to  which  fish  may  be  exposed 
from  airblast  application  to  citrus.  The 
expected  residues  and  effects  on  fish  in 
a  1-acre  pond  and  an  estuary 
representing  one-half  acre  foot  of  water 
were  estimated.  The  expected  residues 
in  both  the  pond  and  estuary  exceeded 
the  LCso  for  fish. 

A  runoff  model  using  a  6-foot  deep  1- 
acre  pond  was  used  to  estimate  the 
expected  residues  of  captafol  in  water 
from  overhead  irrigation  in  captafol- 
treated  citrus  groves.  Again  for  both  the 
pond  and  estuary,  the  LCso  valaes  for 
fish  were  exceeded. 

C.  Risk  Reduction  Measures  and 
Regulatory  Status 

Because  of  the  Agency's  concerns,  the 
Guidance  Document  required  registrants 
to  change  product  labeling.  These 
( hanges  include: 

1.  Additional  environmental  labeling. 

2.  An  interim  24  hour  reentry  interval. 

3.  A  prohibition  against  crops  treated 
with  captafol  being  rotated  with  crops 
not  registered  for  captafol  use. 

4.  A  prohibition  against  water  from 
cranberry  bogs,  wetland  taro  fields 
which  are  foliarly  treated,  and  rice 
fields  planted  with  captafol-treated  rice 
seed  being  used  for  irrigation  of  crops 
other  than  those  with  registered  captafol 
uses. 


IIM 
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5.  Specified  greenhouse  application 
procedures. 

6.  "Restricted  Use"  classincation. 

7.  A  tumor  warning  statement. 

8.  Protective  clothing  requirement 
As  discussed  in  Unit  13.1.  the 

requirements  for  "restricted  use" 
classification  and  the  tumor  warning  are 
being  hfted. 

The  protective  clothing  requirement  is 
being  modiHed  to  require  all  workers  to 
wear  mid-forearm  to  elbow  length 
chemical  resistant  gloves  and  full  body 
clothing.  Mixer/loaders  are  being 
required  to  wear  dust  masks. 
Registrants  are  also  required  to  conduct 
studies  to  determine  what  type  of  gloves 
provide  the  most  protection  from 
captafol. 

The  Guidance  Document  requires 
registrants  to  submit  studies  which  will 
be  used  to  reHne  the  Agency's  risk 
analysis  for  oncogenicity.  Included  are 
toxicology  and  residue  chemistry  data. 
EPA  is  requiring  that  these  studies  be 
conducted  on  an  expedited  schedule  of  6 
months  to  1  year,  depending  on  the  test 
and  will  include  the  results  in  the  PD 
2/3.  Studies  needed  to  refine  the 
analysis  for  acute  and  chronic  fish 
effects  are  also  being  expedited.  For 
acute  effects.  EPA  is  requiring  that  these 
studies  be  conducted  within  1  year. 
Depending  on  the  outcome  of  these 
studies  EPA  will  conclude  whether 
acute  effects  on  fish  are  of  concern:  if 
they  are.  the  Agency  will  require 
extensive  field  testing.  For  chronic 
effects.  EPA  is  requiring  data  related  to 
the  environmental  fate  of  captafol. 
Depending  on  the  outcome  of  the  short- 
term  studies.  EPA  will  determine 
whether  additional  data  are  needed  to 
assess  the  chronic  risk  to  fish.  The 
following  Table  1  describes  the  pivotal 
studies  needed  for  both  oncogenic  and 
wildlife  concerns. 

Table  1.— Data  Pivotal  to  the  Speoal 
Review 
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All  currently  registered  products  will 
remain  registered  while  the  Special 
Review  is  in  progress.  The  Agency  is 
deferring  final  decisions  on  the 
reregistration  of  any  products  containing 
captafol  as  a  sole  active  ingredient  until 
the  Agency  concludes  the  Special 
Review.  The  Agency  will  not  register 
any  new  uses  of  captafol  until  the 
Special  Review  is  completed.  The 
Agency  will  also  not  appiove  pending 
tolerance  requests  or  future  requests  for 
new  tolerances  for  captafol  during  the 
Special  Review. 

D.  Rebuttal  Criteria 

All  registrants,  applicants  for 
registration,  and  other  interested 
members  of  the  public  are  invited  to 
submit  evidence  either  to  support  or  to 
rebut  the  presumption  that  (1)  captafol 
causes  oncogenic  effects  in  rats  and 
mice  and  may  cause  such  ejects  in 
humans  and/or  that  (2}  captafol  is  very 
highly  toxic  to  fish  and  may  result  in 
signiHcant  acute  and  chronic 
environmental  adverse  effects.  Under  40 
CFR  162.11(a)(4)(iii).  the  presumption 
initiating  a  Special  Review  for  chronic 
oncogenic  effects  may  be  rebutted  by 
proving  "that  the  determination  by  the 
Agency  that  the  pesticide  meets  or 
exceeds  any  of  the  criteria  for  risk  was 
in  error."  Under  40  CFR  162.11(a)(4)(i). 
the  presumption  initiating  a  Special 
Review  for  acute  wildlife  effects  may  be 
rebutted  by  proving  that  "the 
formulation,  packaging,  method  of  use. 
and  proposed  restrictions  on  and 
directions  for  use  and  widespread  and 
commonly  recognized  practices  of  use, 
the  anticipated  exposure  to  an 
applicator  or  user  and  to  local,  regional 
or  national  populations  of  nonfarget 
organisms  is  not  likely  to  result  in  any 
significant  acute  adverse  effects."  Under 
40  CFR  162.11(a)(4)(ii).  the  presumption 
initiating  a  Special  Review  for  chronic 
wildlife  effects  may  be  rebutted  by 
proving  that  "with  proposed  restrictions 
on  use  and  widespread  and  commonly 
recognized  practices  of  use.  the 
pesticide  will  not  concentrate,  persist  or 
accrue  to  levels  in  man  or  the 
environment  likely  to  result  in  any 
signiRcant  chronic  adverse  effects." 


E.  Benefits  Information 

The  Agency  will  perform  a  beneflts 
analysis  for  captafol  during  Special 
Review.  The  following  information 
briefly  summarizes  the  most  recent 
information  on  the  benefits  of  captafol. 

Chevron  Chemical  Company  is  the 
only  producer  of  the  technical  product 
Approximately  4.5  to  5  million  pounds 
are  used  per  year. 

Captafol  is  a  broad  spectrum 
protectant  fungicide  used  to  control 
foliar  diseases  of  certain  fruits  and 
vegetables.  The  major  sites  of  use  are 
apples,  cherries,  tomatoes,  and  citrus: 
more  than  half  of  the  usage  is  for  the 
first  three  crops.  Minor  use  sites  include 
the  seed  of  com.  cotton,  peanuts,  rice, 
and  sorghum:  potato  foliage:  sweet  com: 
plums:  watermelon:  and  cranberries: 
and  use  for  wood  preservation. 

On  apples  captafol  is  used  to  control 
scab  disease  during  the  primary 
infection  period,  which  lasts  from  the 
dormant  period  of  the  one-fourth  green 
leaf  stage  of  the  apple  tree's 
development.  Captafol  is  used  as  a 
single  application  spray  as  an 
alternative  to  multiple  applications  of 
many  of  the  registered  altemative 
fungicides.  The  most  viable  altemative 
fungicides  include  dichlone.  captan, 
metiram.  folpet.  glyodin,  thiram.  maneb. 
triforine.  mancozeb.  zineb.  diamonium 
EBDC.  and  a  combination  of 
thiophanate-methyl  or  benomyl  with 
another  fungicide  to  which  resistance 
has  not  been  demonstrated.  Up  to  five 
applications  of  any  one  of  the 
altemative  fungicides  may  be  required 
to  prevent  the  primary  stage  infections 
which  are  often  controlled  with  only  one 
application  of  captafol. 

Captafol  is  one  of  the  most 
extensively  used  fungicides  on  sour 
cherries  in  the  northcentral  and  eastern 
parts  of  the  United  States.  It  is  used  for 
control  of  leaf  spot  disease,  brown  rot 
blossom  blight  and  fruit  brown  rot.  It  is 
limited  to  use  on  cherries  which  are 
mechanically  harvested  because  hand 
picking  of  cherries  treated  with  captafol 
may  result  in  allergic  skin  reactions.  The 
most  viable  alternative  fungicides  for 
use  on  cherries  are  dichlone,  dodine. 
and  ziram.  and  benomyl  used  in 
combination  with  a  fungicide  against 
which  fungal  resistance  has  not  been 
demonstrated.  For  brown  rot  blossom 
blight  and  fruit  brown  rot.  additional 
altemative  fungicides  include  captan. 
sulfur,  and  triforine.  Glyodine,  folpet, 
and  zineb  are  available  alternative 
fungicides  for  control  of  leaf  spot  on 
cherries. 

Captafol  is  registered  for  control  of 
anthracnose,  early  blight,  late  blight. 
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gray  leaf  spot,  nailheadl  spot,  Septoria 
leaf  spot,  and  fruit  rot  on  tomatoes.  In 
California  it  is  also  registered  for  control 
of  black  mold.  Because  of  the  skin 
sensitization  properties  of  captafol,  it  is 
also  limited  to  use  on  mechanically 
harvested  tomatoes.  These  tomatoes  are 
generally  produced  for  processing  rather 
than  for  the  fresh  market.  Captafol  is  an 
extensively  used  fungicide  on  tomatoes. 
Twenty-six  alternative  fungicides  are 
registered  for  control  of  one  or  more  of 
the  tomato  diseases  for  which  captafol 
is  registered.  The  major  ones  include 
metiram,  anilazine.  captan, 
chlorthalonil,  diammonium  EBDC, 
folpet,  maneb,  nabam,  metalaxyl 
combined  with  mancozeb.  and  zineb. 
For  early  blight,  late  blight,  and 
anthracnose;  metiram,  anilazine,  captan, 
chlorthalonil,  diammonium  EBDC,  and 
maneb  are  the  most  viable. 

In  addition  to  submitting  evidence  to 
rebut  the  presumptions  of  risk  in  the 
Special  Review,  40  CFR  162.11(a)(5)(iii) 
provides  that  a  registrant  or  applicant 
"May  submit  evidence  as  to  whether  the 
economic,  social  and  environmental 
benefits  of  the  use  of  the  pesticide 
subject  to  the  presumption  outweigh  the 
risk  of  use."  The  benefits  evidence 
submitted  by  registrants,  applicants,  and 
other  interested  persons  will  be 
considered  by  the  Administrator  when 
determining  the  appropriate  regulatory 
action. 

Registrants,  applicants,  or  other 
interested  persons  who  desire  to  submit 
benefits  information  should  consider 
submitting  information  on  the  following 
subjects  along  with  any  other  relevant 
information  they  desire  to  submit: 

1.  Biological  and  economic  importance 
of  captafol  uses,  including  market 
studies  and  estimated  quantities  applied 
for  those  uses. 

2.  Alternative  fungicides  discussed  in 
this  document  or  any  other  which  are 
available 

3.  Nonchemical  methods  for  all 
registered  uses  and  application 
techniques,  including  any  associated 
health  effects  and  potential  for  water 
contamination. 

4.  The  change  in  costs  to  captafol 
users  for  obtaining  equivalent  pest 
control  with  available  substitute 
produces  or  management  techniques. 

5.  Assessment  of  the  expected 
changes  in  level  of  disease  control 
efficacy,  crop  yield,  crop  quality,  crop 
injury,  and  environmental  impacts 
associated  with  the  use  of  alternative 
control  measures. 

6.  Increased  or  reduced  risks 
associated  with  the  mixing,  loading, 
applying,  and  disposing  of  alternative 
chemicals,  and  of  other  hazards 
associated  with  their  potential  increase 


in  use  if  captafol  is  not  available. 
Describe  type  of  application  equipment, 
protective  clothing,  and  mixing/loading 
disposing  procedures  for  the  alternative 
chemicals, 

7.  Cultural  practices  and  other  factors 
that  impact  on  farmworker  exposure  to 
captafol  and  any  alternative  cultural  or 
Integrated  Pest  Management  practices 
which  might  limit  the  use  of  captafol. 

II.  Additional  Grounds  for  Review 

In  the  Guidance  Document  EPA  is 
requiring,  pursuant  to  section  3(c)(2)(B) 
of  FIFRA,  that  additional  product 
chemistry,  toxicology,  ecological  effects, 
residue  chemistry,  and  environmental 
fate  studies  of  captafol  be  submitted. 
The  Agency  will  review  these  studies  to 
determine  the  extent  to  which  other 
adverse  effects  may  be  associated  with 
the  use  of  this  chemical. 

III.  Hazardous  Waste  Disposal 

The  Agency  is  also  investigating  the 
wastes  generated  from  manufacturing 
captafol  and  may  regulate  them  as 
hazardous  under  the  Resource 
Conservative  and  Recovery  Act. 

IV.  Rebuttal  Submission  Procedures 

All  registrants  and  applicants  for 
registration  are  being  notified  by 
certified  mail  of  the  initiation  of  the 
Special  Review  on  their  products 
containing  captafol. 

The  registrants  and  applicants  for 
registration  will  have  45  days  after  the 
date  this  notice  is  received  or  until 
February  25, 1985  (whichever  is  later)  to 
submit  evidence  in  rebuttal  to  the 
Agency's  presumption.  Other  interested 
parties  may  submit  comments  during  the 
same  period. 

V.  Duty  to  Submit  Information  on 
Adverse  Effects 

Registrants  are  required  by  section 
6(a)(2)  of  FIFRA  to  submit  any 
additional  information  regarding 
unreasonable  adverse  effects  on  man  or 
the  environment  which  comes  to  their 
attention  at  any  time.  Registrants  of 
captafol  products  must  immediately 
submit  any  published  or  unpublished 
information,  studies,  reports,  analyses, 
or  reanalyses  regarding  any  captafol 
effects  in  animal  species  or  humans,  and 
claimed  or  verified  accidents  to  humans, 
domestic  animals,  or  wildlife  which 
have  not  been  previously  submitted  to 
EPA.  These  data  should  be  submitted 
with  a  cover  letter  specifically 
identifying  the  information  as  being 
submitted  under  section  6(a)(2)  of 
FIFRA.  Registrants  should  notify  EPA  of 
any  studies  on  captafol  currently  in 
progress,  their  purpose,  the  protocol,  the 
approximate  completion  date,  a 


summary  of  all  results  observed  to  date, 
the  name  and  address  of  the  laboratory 
performing  the  studies,  and  a  statement 
as  to  whether  these  studies  are  being 
conducted  in  accordance  with  the  Good 
Laboratory  Practices  published  in  the 
Federal  Register  of  November  29, 1983 
(48  FR  53946). 

V.  Public  Comment  Opportimity 

During  the  time  allowed  for 
submission  of  rebuttal  evidence,  speciflc 
comments  are  solicited  on  the 
presumptions  set  forth  in  this  Notice  and 
in  the  Guidance  Document.  In  particular, 
any  documented  episodes  of  adverse 
effects  on  humans  or  domestic  animals 
should  be  submitted  to  the  Agency.  Any 
information  as  to  any  laboratory  studies 
in  progress  or  completed  should  be 
submitted  to  the  Agency  with  a 
statement  as  to  whether  those  studies 
are  in  compliance  with  the  Good 
Laboratory  Practices  specified  in  48  FR 
53946.  Specifically,  information  on  any 
adverse  toxicological  effects  of  captafol, 
its  impurities,  metabolites,  and 
degradation  products  is  solicited. 
Similarly,  submission  of  any  studies  or 
comments  on  the  benefits  from  the  use 
of  captafol  is  requested.  All  comments 
and  information  and  analyses,  which 
come  to  the  attention  of  EPA,  may  serve 
as  a  basis  for  final  determination  of 
regulatory  action  following  the  Special 
Review. 

All  comments  and  information  should 
be  sent  to  the  address  given  above, 
preferably  in  triplicate,  to  facilitate  the 
work  of  EPA  and  others  interested  in 
inspecting  them.  The  comments  and 
information  should  bear  the  identifying 
notation  [OPP-30000/43]. 

During  the  comment  period,  interested 
members  of  the  public  or  registrants 
may  request  a  meeting  to  discuss  the 
risk  issues  and  methods  of  reducing 
risks.  Any  records  pertaining  to  such 
meetings,  including  minutes,  agendas, 
and  comments  received  will  be  filed 
under  docket  number  OPP-30000/43. 

Dated:  December  19, 1984. 
Steven  Schatzow. 

Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  85-59  Filed  1-8-85:  8:45  am] 
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r.  This  Notice  announces  that 
EPA  is  initiating  a  Special  Review  of  all 
pesticide  products  containing  the  active 
ingredient  triphenyltin  hydroxide 
(TPTH).  EPA  has  determined  that  TPTH 
which  is  registered  as  a  fungicide  and 
mite  suppressant  produces  teratogenic 
effects  in  rats  and  that  sufficient 
exposure  to  applicators  exists  to  meet 
the  risk  criterion  described  in  40  CFR 
162.11.  Accordingly,  a  Special  Review  of 
products  containing  TPTH  has  been 
initiated  to  determine  whether 
registration  of  these  products  should  be 
permitted  to  continue  and.  if  so,  under 
what  terms  and  conditions.  During  the 
Special  Review  process.  EPA  will 
carefully  examine  the  risks  and  beneHts 
of  using  TPTH  products  and  will 
determine  whether  additional  regulatory 
actions  are  required. 
DATE  Comments,  evidence  to  rebul  the 
presumptions  in  this  Notice,  and  other 
relevant  information  must  be  received 
no  later  than  45  days  from  the  date  this 
notice  is  received  or  until  February  25, 
1985  (whichever  is  later). 
AOORCSS:  Written  comments  identified 
as  •'OPP-30000/42"  should  be  sent  by 
mail  to: 

Information  Services  Section.  Program 
Management  and  Support  Di\'ision 
(TS-757C).  OfTice  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington. 
D.C  204^. 

In  person,  bring  comments  to:  Rm.  236. 
CM  #2. 1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

Information  submitted  in  any 
conunent  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  Z.  An 
edited  copy  of  the  comment  containing 
material  claimed  to  be  CBI  must  be 
submitted  (with  the  CBI  portions 
deleted)  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice  to  the 
submitter.  All  non-CBI  written 
comments  will  be  available  for  public 
inspection  in  Rm.  236  at  the  Virginia 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT 
By  mail:  Betty  Shackleford,  Registration 
Division  (TS-767C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC.  20460. 
Office  location  and  telephone  number 
Rm  717.  CM  *2. 1921  Jefferson  Davis 


Highway.  Arlington.  VA.  (703-557- 
7400). 

SUPPLCMENTARV  INFORMATION:  The  term 
"Special  Review"  is  the  name  now  being 
used  by  EPA  for  the  process  previously 
called  the  Rebuttable  Presumption 
Against  Registration  (RPAR)  process. 
Modifications  in  the  process  will  be 
proposed  in  regulations  in  the  near 
future.  Until  other  applicable  final 
regulations  are  adopted,  the  present 
Special  Review  will  adhere  to  RPAR 
procedures  now  in  effect  and  set  forth  in 
40  CFR  162.11. 

EPA  has  determined  that  a  Special 
Review  will  be  conducted  for  all 
pesticide  products  containing  TPTH  as 
an  active  ingredient.  EPA  has  also 
determined  that  data  necessary  to 
conduct  the  Agency's  risk  assessment 
must  be  developed  on  an  accelerated 
basis,  and  that  precautionary  labeling  is 
required  to  reduce  risk  during  the 
Special  Review  process. 

Issuance  of  this  Notice  means  that 
potential  hazards  associated  with  the 
use  of  TPTH  have  been  identified.  These 
hazards  will  be  examined  further  to 
determine  the  nature  and  extent  of  the 
risk,  and  considering  the  benefits  of 
TPTH.  whether  such  risks  cause 
unreasonable  adverse  effects  on  the 
environment 

A  document  entitled  "Guidance  for 
the  Interim  Registration  of  Pesticide 
Products  Containing  TPTH"  (Guidance 
Document)  has  been  issued.  (The 
Guidance  Document  is  also  referred  to 
as  a  Registration  Standard.)  The 
Guidance  Document  is  available  to  the 
public  from  the  contact  person  named 
above.  This  Guidance  Document 
explains  the  basis  of  EPA's  decision  to 
start  a  Special  Review  and  also  contains 
references,  background  information, 
data  requirements,  and  other 
information  pertinent  to  the  continued 
registration  of  pesticides  containing 
TPTH. 

L  Initiation  of  a  Special  Review 

A.  General 

A  pesticide  product  may  be  sold  or 
distributed  in  the  United  States  only  if  it 
is  registered  or  exempt  from  registration 
under  the  Federal  Insecticide.  Fungicide, 
and  Rodenticide  Act  (FIFRA)  (7  U.S  C. 
136  et  seq.).  Before  a  product  can  be 
registered,  it  must  be  shown  that  it  can 
be  used  without  "unreasonable  adverse 
effects  on  the  environment"  (FIFRA 
section  3(c)(5)),  that  is,  without  causing 
"any  unreasonable  risk  to  man  or  the 
environment  taking  into  account  the 
economic,  social,  and  environmental 
costs  and  benefits  of  the  use  of  the 
pesticide"  (FIFRA  section  2(bb)).  The 
burden  of  proving  that  a  pesticide  meets 


this  standard  for  registration  is  on  the 
proponent  of  initial  or  continued 
registration.  If  at  any  time  the  Agency 
determines  that  a  pesticide  no  longer 
meets  this  standard  for  registration,  the 
Administrator  may  cancel  the 
registration  under  section  6  of  FIFRA, 

The  Agency  has  created  an 
administrative  process  for  fully 
evaluating  whether  a  pesticide  satisfies 
or  continues  to  satisfy  the  statutory 
standard  for  registration.  This  Special 
Review  process  provides  an  informal 
procedure  through  which  EPA  may 
gather  and  evaluate  information  about 
the  risks  and  benefits  of  a  pesticide's 
use.  It  also  provides  a  means  by  which 
interested  members  of  the  public  may 
conunent  on  and  participate  in  EPA's 
decision  making  process.  The 
regulations  governing  this  process  are 
set  forth  at  40  CFR  162.11. 

A  Special  Review  is  begun  when  EPA 
determines  that  a  pesticide  meets  or 
exceeds  one  or  more  of  the  risk  criteria 
set  out  in  the  regulations  (40  CFR 
162.11(a)(3)).  The  Agency  generally 
announces  the  beginning  of  the  Special 
Review  by  issuing  a  Position  Document 
1  (PD  1)  which  is  published  in  the 
Federal  Register.  In  addition,  registrants 
of  affected  products  will  receive  the  PD 
1  by  certified  mail.  Registrants  and  other 
interested  persons  are  invited  to 
scrutinize  the  basis  for  the  Agency's 
decision  to  initiate  the  Special  Review 
and  to  submit  data  and  information 
which  rebuts  or  supports  the  Agency's 
determination  of  risk.  Commenters  may 
also  suggest  methods  to  reduce  risks  of 
use  of  the  pesticide.  In  addition  to 
addressing  risk  issues,  commenters  are 
encouraged  to  submit  evidence  and 
discussions  of  the  biological,  economic, 
social,  and  environmental  costs  and 
benefits  of  use  of  the  pesticide.  The 
public  participation  stage  is  described  in 
more  detail  in  Unit  IV.  This  Notice 
constitutes  Position  Document  1  for 
pesticide  products  containing  TPTH. 

If  risk  issues  are  not  satisfactorily 
resolved.  EPA  will  proceed  to  evaluate 
the  risks  and  benefits  of  TPTH  in  order 
to  determine  whether  to  propose 
regulatory  actions  to  reduce  the  risks. 
After  providing  an  opportunity  for 
comments  by  the  Scientific  Advisory 
Panel,  the  Secretary  of  Agriculture, 
registrants,  and  the  public  on  those 
actions  and  the  reasons  for  them.  EPA 
will  issue  an  appropriate  final  notice.  If 
EPA  determines  that  the  risks  of  use 
exceed  the  benefits,  EPA  will  issue  a 
notice  of  intent  to  cancel  the  registration 
of  products  intended  for  such  use.  The 
notice  may  state  the  intention  to  cancel 
registrations  outright  or  may  require 
certain  changes  in  the  composition. 


packaging,  application  methods  and/or 
labeling  of  the  product  These  changes 
would  be  intended  to  reduce  the  risks  to 
levels  that  when  considered  against  the 
benefits  will  not  pose  unreasonable 
adverse  effects  to  man  or  the 
environment 

A  notice  initiating  a  Special  Review  is 
not  a  notice  of  intent  to  cancel  the 
registration  of  a  pesticide,  and  a  Special 
Review  may  or  may  not  lead  to 
cancellation.  This  notice  initiating  the 
Special  Review  for  TPTH  products  is  an 
announcement  of  EPA's  concern  about 
the  safety  of  the  pesticide's  use,  and 
only  after  carefully  considering  the  risks 
and  benefits  of  TPTH  and  determining 
that  it  appears  to  cause  unreasonable 
adverse  effects  on  the  environment 
would  EPA  issue  a  notice  of  intent  to 
cancel. 
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B.  Presumption 

EPA  has  determined  that  the  use  of 
pesticide  products  containing  TPTH  has 
exceeded  one  of  the  risk  criteria  in  40 
CFR  162.11(a)(3)(ii)(B)  which  provides 
that  a  Special  Review  shall  be 
conducted  if  the  use  of  a  pesticide 
"produces  any  other  chronic  or  delayed 
toxic  effect  in  test  animals  at  any 
dosage  up  to  a  level,  as  determined  by 
the  Administrator,  which  is 
substantially  higher  than  that  to  which 
humans  can  reasonably  be  anticipated 
to  be  exposed,  taking  into  account 
ample  margins  of  safety,"  Studies 
submitted  to  the  Agency  in  support  of 
the  continued  registration  of  TPTH  have 
shown  that  TPTH  producers  teratogenic 
effects  in  laboratory  animals.  Based  on 
these  data  and  on  an  evaluation  of 
potential  exposure  of  applicators  to 
TPTH,  the  Agency  concluded  that  TTPH 
has  exceeded  the  risk  criterion  for 
initiation  of  a  Special  Review. 

1.  Toxicological  concerns.  As  part  of 
the  diita  requirements  necessary  to 
maintain  the  contained  registration  of 
the  pesticide,  two  independent 
laboratories  conducted  studies  in 
Sprague-Dawley  rats  to  ascertain  the 
teratogenic  potential  of  TPTH.  In  the 
first  study,  conducted  In  1976  by  Cannon 
l-aboratories.  Inc..  varying  dosage  levels 
of  technical  grade  TPTH  were  orally 
administered  by  gavage  to  pregnant  rats 
on  days  6  through  15  of  gestation. 
Increases  in  the  incidences  of 
hydrocephalus  (the  abnormal 
accumulation  of  serious  fluid  within  the 
cranium  accompanied  by  enlargement  of 
the  head,  prominence  of  the  forehead, 
atrophy  of  the  brain,  nental  weakness 
and,  convulsions)  and  hydronephrosis 
(distention  of  the  pelvis  and  calyces  of 
the  kidney  with  urine,  as  a  result  of 
obstruction  of  the  ureter  with 
accompanying  atrophy  of  the       * 


parenchyma  of  the  organ)  above  the 
incidences  in  concurrent  control  animals 
were  observed  in  the  fetuses  at  all 
dosage  levels  tested. 

A  second  teratogenicity  study  was 
performed  by  Battelle  Ckilumbus 
Laboratories  and  submitted  to  the 
Agency  in  1981.  In  this  study,  rats  were 
mated  and  dosed  with  TPTH  on  days  5 
through  19  of  gestation.  Increased 
incidences  of  hydronephrosis  above  the 
incidence  in  the  concurrent  control 
fetuses  were  again  observed  at  all 
dosage  levels  tested.  Although 
hydrocephalus  was  seen  in  only  one 
fetus,  an  increased  incidence  of 
hydroureter  (abnormal  distention  of  the 
ureter  of  the  kidneys  with  urine  or  with 
a  watery  fluid)  above  the  concurrent 
control  incidence  occurred  at  all  dosage 
levels  tested.  Based  on  these  studies,  the 
Agency  has  determined  that  TPTH 
produces  teratogenic  effects  in 
laboratory  animals.  A  "no-observed- 
effect-level"  (NOEL)  for  these 
teratogenic  effects  has  not  been 
determined  because  these  lesions  were 
observed  at  all  dosage  levels.  The 
"lowest-observed-effect-level"  (LOEL) 
was  1.0  mg/kg/day. 

To  clarify  whether  some  or  all  of  the 
effects  observed  in  the  teratogenicity 
studies  are  true  developmental 
anomalies,  delayed  maturation,  or  the 
like,  the  Agency  has  required  a 
"postnatal"  teratology  study.  The 
Agency  believes  this  study  will 
elucidate  the  nature,  severity,  and/or 
reversibility  of  the  teratogenic  effects 
manifested  in  the  two  studies  referred  to 
above. 

In  the  postnatal  teratology  study, 
twice  the  number  of  dams  typically 
observed  in  a  teratology  study  are  to  be 
used.  One  half  of  the  dams  are  to  be 
sacrificed  near  partiu'ition  and  the 
remaining  with  post-weaning  sacrifice 
and  examination  of  the  pups.  The 
specific  test  requirements  are  outlined  in 
the  Guidance  Document  Results  of  the 
postnatal  teratology  study  must  be 
submitted  to  the  Agency  by  December  7, 
1985.  In  addition,  the  Agency  is 
conducting  a  teratogenicity  "screening 
test"  at  Research  Triangle  Park,  N.C. 
This  testing  is  being  performed  in  two 
phases  and  is  designed  to  provide 
insight  into  the  severity  of  the  observed 
teratogenic  effects.  Based  on  the  results 
of  these  data,  which  will  be  available  in 
March  1985,  the  Agency  may  initiate 
additional  immediate  regulatory  actions. 

2.  Applicator  risk  assessment.  The 
Agency  has  estimated  potential 
applicator  exposure  to  TPTH.  Because 
most  applicator  explosure  occurs  by  the 
dermal  route,  a  risk  assessment  has 
been  performed  based  on  dermal 


exposure  to  TPTH  resulting  from  the  air 
blast  application  to  pecan  trees.  The  risk 
assessment  was  limited  to  this  site  and 
application  method  because  72  to  82 
percent  of  the  pesticidal  use  of  TPTH  is 
for  controlling  fungal  diseases  in  pecan 
culture.  TPTH  is  generally  applied  by  air 
blast  application  in  pecan  culture, 
although  it  may  be  applied  aerially. 

In  calculating  the  dermal  exposure 
risk  calculation  for  pecan  tree 
applicators,  the  Agency  made  the 
following  assumptions. 

a.  Applicators  have  an  average  body 
weight  of  70  kg. 

b.  Mixing/loading  and  pesticide 
application  are  done  by  the  same 
individual. 

c.  Potential  inhalation  exposure  would 
be  minimal  when  compared  to  potential 
dermal  exposure. 

d.  It  was  estimated  that  3,000  cm*  of 
the  skin  surface  area  would  be  exposed 
during  the  pesticide  application.  This  is 
equivalent  to  wearing  a  short-sleeved, 
open-necked  shirt,  long  pants,  and 
neither  head  covering  nor  gloves. 

e.  Exposure  during  mixing/loading 
assumes  a  worker  handles  a  50  percent 
wettable  powder  (WP)  formulation 
packaged  in  conventional  bags. 

f.  In  the  absence  of  empirical  dermal 
absorption  data,  the  Agency  assumed 
dermal  absorption  would  be  100  percent. 

Unit  dermal  exposure  (mg/kg  body 
weight/day)  (mg/kg/  bw/day)  during 
application  was  calculated  from  the  , 
linear  regression  correlation  derived 
from  the  Office  of  Pesticide  Programs 
Exposure  Assessment  Branch  data  base 
for  air  blast  application  to  orchards 
(p<0.01).  Exposure  during  mixing  and 
loading  of  the  wettable  powder  was 
calculated  from  the  same  data  base. 
Application  rates  typically  range  from 
1.5  to  18.4  oz  active  ingredient  per  acre 
(ai/A). 

The  Agency  estimated  a  typical 
exposure  value  for  a  mixer/loader/ 
applicator  of  0.74  mg/kg/day,  with  a 
lowest  value  of  0.68  mg/kg/day  and  an 
upper  value  of  0.88  mg/kg/day.  This 
range  is  derived  from  the  range  in 
application  rates. 

Because  the  teratogenic  effects  seen  in 
the'animal  studies  occurred  at  all  test 
dosage  levels,  the  Agency  has  been 
unable  to  determine  "margins  of  safety" 
(MOS)  (ratio  of  NOEL  to  exposure)  from 
the  available  test  results.  Therefore, 
teratogenic  "risk  quotients"  {ratio  of 
LOEL  to  exposure)  were  calculated 
based  on  the  LOEL. 

This  risk  quotient  determination  for 
teratogenicity  indicates  that  potential 
exposure  of  pesticide  applicators  in 
pecan  culture  to  TPTH  occurs  at  a  level 
that  is  known  to  produce  teratogenic 
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effects  in  laboratory  animals,  thereby 
resulting  in  a  highly  signiFicant 
teratogenic  risk  for  pregnant  women. 

3.  Dietary  exposure.  To  assess 
potential  teratogenic  hazards  that  might 
be  associated  with  dietary  exposure  to 
iKlri.  the  Agency  has  performed  a  risk 
assessment  for  the  food  commodities 


listed  in  40  CFR  180.236.  "Risk 
quotients"  were  again  determined 
because  a  NOF.L  was  not  observed  in 
the  teratogenicity  studies.  The  risk 
quotients  are  based  on  eating  a  single 
serving  of  the  respective  food  items  by  a 
60  kg  pregnant  woman.  These  data  are 
presented  in  Table  I. 


Table  I  —Dietary  Risk  Quotient  Determination  for  Teratogenicity 
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This  risk  quotients  presented  in  Table 
I  indicate  that  llie  existing  tolerances 
provide  a  substantial  or  ample  level  of 
protection  from  potential  teratogenic 
effects  that  may  be  associated  with 
dietary  exposure  to  the  parent  TPTH. 
Because  the  risk  quotient  determinations 
are  based  on  a  single  serving  of  the 
respective  food  commodities,  individual 
dietary  practices  may  augment  or  lessen 
the  risks  accordingly.  However, 
adequate  protection  exists  even  if 
multiple  servings  of  the  food 
commodities  listed  in  Table  I  are 
consumed. 

The  Agency  does  not  expect  residues 
of  the  parent  TPTH  to  exceed  the 
current  existing  tolerance  levels. 
However,  there  is  significant  concern 
about  the  potential  toxicological  activity 
of  the  mono-  and  diphenyltin 
metabolites  of  TPTH  and  their 
contribution  to  the  total  food  residue.  A 
reassessment  of  the  existing  tolerances 
will  be  made  once  the  analytical 
methodology  and  residue  data,  including 
storage  stability  data,  for  TPTH  and  its 
mono-  and  diphenyltin  metabolities  are 
submitted  for  the  plant  commodities 
listed  in  40  CFR  180.236.  Similar  residues 
data  and  storage  stability  studies  for 
processed  commodities  derived  from 
peanuts,  potatoes,  and  sugarbeets  are 
also  needed.  Studies  on  processed 
commodities  must  include  data  for 
tetraphenyltin  in  addition  to  data  for 
TPTH  and  the  mono-  and  diphenyltin 
metabolites.  Residue  data  and  analytical 
methodology  for  meat,  milk,  poultry,  and 
eggs  are  also  being  required.  The  above 


information  is  being  requested  from  the 
registrants  in  the  Guidance  Document. 
The  Agency  is  also  aware  that  TPTH 
and  its  acetate  and  chloride  analogues 
are  used  abroad.  The  treated 
commodities  include  dry  beans  (Bolivia), 
cocoa  (Brazil),  potatoes  (Brazil,  Cyprus, 
Ireland,  Switzerland,  and  the  United 
Kingdom),  and  rice  (Brazil).  The 
recommended  international  maximum 
residue  limits  for  the  triphenyltin 
derivatives  do  not  include  contributions 
that  may  be  made  by  inorganic  tin  and 
di-  and  monophenyltin  moieties. 
Subsequently,  international 
commodities  which  do  not  have  an 
existing  tolerance  listed  in  40  CFR 
180.236  may  be  subject  to  administrative 
action  if  found  to  contain  TPTH 
residues. 

C.  Additional  Effects  of  Concern 

Additional  data  submitted  to  the 
Agency  in  support  of  the  continued 
registration  of  TPTH  have  precipitated 
further  concerns  about  the  safety  of  the 
pesticide.  At  this  time,  the  available 
data  on  these  effects  are  insufficient  to 
determine  whether  a  Special  Review 
risk  trigger  has  been  met  or  exceeded. 
However,  the  Ageny  believes  the  effects 
described  below  merit  additional 
investigation  and  has  required  data  to 
delineate  their  exact  nature  and  extent. 

TPTH  has  produced  immunotoxic 
effects  in  mice  and  guinea  pigs.  A  90-day 
subchronic  study  using  guinea  pigs 
indicated  that  the  pesticide  may  inhibit 
lymphopoiesis  and  produce  atrophy  of 
lymphoid  tissues.  In  this  study, 
performed  in  1960,  leukocyte  counts 


were  depressed  at  the  lowest  dosage 
level  tested  (2.5  ppm  or  0.1  mg/kg/day). 
Although  the  Agency  has  classified  this 
study  as  minimally  acceptable,  the  small 
number  of  animals  used  in  each  test 
group  as  well  as  the  absence  of  a  NOEL 
for  the  observed  effects  have  resulted  in 
additional  data  requirements. 

Exposure  to  TPTH  also  produced 
decreased  testicular  weights  in  rat  pups 
in  a  three-generation  reproduction  study 
performed  in  1967.  In  this  study,  the  F^b 
generation  exhibited  decreased 
testicular  weights  when  compared  to  the 
concurrent  controls  at  dosage  levels  of 
1.0  ppm  and  above.  A  NOEL  for  the 
reproductive  effects  was  estimated  to  be 
0.025  mg/kg/day.  This  study  has  been 
classified  as  provisionally  invalid 
because  only  summary  data  were 
submitted.  Registrants  should  submit 
these  supporting  data,  if  available,  to 
the  Agency.  In  the  event  these  data  are 
nqt  available,  a  new  study  as  required  in 
the  Guidance  Document  must  be 
submitted. 

The  oncogenic  potential  of  TPTH 
cannot  be  determined  at  this  time.  In 
one  study,  female  mice  dosed  with 
TPTH  developed  endometrial 
hyperplasia  at  the  lowest  dosage  level 
tested,  1.05  mg/kg/day.  The 
development  of  a  test  chemical-induced 
change  in  a  reproductive  organ  is 
considered  a  serious  adverse  effect  by 
the  Agency  and  because  of  the  low 
dosage  at  which  the  effect  was  observed 
it  must  be  considered  in  the  overall 
assessment  of  TPTH  toxicity.  Additional 
studies  have  been  required  on  an 
expedited  basis  in  the  Guidance 
Document  to  clarify  this  concern. 

The  Agency  has  also  performed  a 
preliminary  risk  assessment,  based  on  a 
90-day  inhalation  study  in  rats  and 
calculated  applicator  inhalation 
exposure  at  0.0016/mg/kg/day,  to 
determine  potential  risks  to  applicators 
by  this  exposure  route.  A  NOEL  was  not 
established  for  the  effects  observed  in 
the  rat  study  (ie..  alopecia,  nasal 
discharge,  red  ears,  piloerection,  etc.) 
and  the  resultant  risk  quotient  (151) 
determination  indicates  it  may  be 
prudent  to  require  respiratory  protection 
since  any  "m.argin  of  safety"  assessment 
would  result  in  a  lower  safety  factor. 
TPTH  is  in  EPA  Toxicity  Category  1 
(highest  toxicity  rating)  by  the 
inhalation  exposure  route. 

Additional  studies  which  have  been 
submitted  to  support  the  continued 
registration  of  TPTH  indicate  the 
pesticide  is  highly  toxic  to  aquatic 
invertebrates,  warmwaler  fish  and 
estuarine/marine  organisms  and  is 
moderately  to  highly  toxic  to  birds. 
These  studies  suggest  continued  use  of 
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TPTH  may  have  potentially  deleterious 
effects  on  wildlife  and  aquatic 
organisms. 

Data  requirements  are  being 
mandated  in  the  Guidance  Document  on 
an  expedited  basis  to  clarify  the 
environmental  fate  of  TPTH.  These  data 
include  accumulation  in  rotational  crops 
and  fish,  leaching,  adsorption, 
desorption.  aerobic  and  anaerobic  soil 
metabolism,  soil  dissipation  and 
photodegradation  if  the  pesticide,  re- 
entry data,  avian  reproduction  and 
dietary  studies,  and  a  coldwater  fish 
study. 

Based  on  the  evaluation  of  the  results 
of  the  studies  required  above,  the 
Agency  will  determine  whether 
additional  information  and/or 
restrictions  are  necessary.  Pivotal  data 
requirements  and  an  eKpedited 
submission  schedule  are  summarized  in 
Table  II. 

TABtE  M.— Data  P«votal  to  the  Special 
Review 


OaM  caquremenM 


Stuocs  Pivotm.  to  TEMTOGEMCITV 

TmMigtnatf _ _. 

PoMnatal  teratogamcilir * 

TatatogancKy  '(dermal  eKpoutreriMilel.. 
Anatytical    melhodolooy    tor    plani    and 

animal   residue*   including   metabolites 

and  lafraptienyltn  hyt^tMida. 

Residue  storage  slabiHir 

Crop  and  procaasad  commodities  storage 

stabMy  data  including  metaboftes  and 

tetrapliertyltin  hydronde 

StuOISS  PiVOTAt  TO  AOOlTIOtUU. 

Concerns 

Sori  and  water  photodegrada»on..|... 

Motdfty  studies _ -....i 

SoH  dissipation  studies 1 

immunoloxicity  studies 1 

Oermal  penetration I 

General  metaBokaffl I 

Residue  JuleiiiMnalion  tor  tood  us  crops, 
tcbacco.  meat.  miM  poultry  andiagga. 

Reproduction  2-genefation 

Chronic  loxicity L. _ 1 

OricogenKily 1 


Submiaann  date 


Dae  7.  ises 

Do. 
Baa  an  ad. 
June  7.  196S 


Dec  7.  1965 
June  7.  1986 


Oo. 
Oa 

Do 
Jan.  7.  1966 

Do. 
Mw.  7.  1986 
June  7.  1986 

SepL  7.  1966. 

Dec  7.  1968. 

Do. 


'ConlingenI  on  ttie  results  o<  the  postnatal  and  standard 
teratogenicity  and  derma!  per^lraton  snjdies 


D.  Current  Regulatory  Actions 

Because  the  Agency  has  determined 
that  TPTH  produces  teratogenic  effects 
in  laboratory  animals  at  concentrations 
to  which  applicators  may  be  exposed, 
the  Guidance  Document  requires  that  a 
warning  be  added  to  the  pesticide  label 
stating  that  TPTH  causes  birth  detects 
in  laboratory  animals  and  that  exposure 
during  pregnancy  should  be  avoided. 
Additional  label  changes  include  the 
"Restricted  Use"  classification  which 
limits  the  use  of  the  pesticide  to  certified 
applicators  or  to  persons  directly  under 
their  supervision.  Protective  clothing 
including  a  long-sleeved  shirt,  long 
pants,  impermeable  gloves,  hat,  boots, 
and  an  approved  pesticide  respirator  are 
also  required. 


In  addition  to  the  protective  clothing 
described  above,  a  face  shield  is 
required  when  the  technical  product  is 
being  handled.  The  Registration 
Standard  also  stipulates  that  no  new 
permits  will  be  issued  for  the 
experimental  use  of  TPTH  as  an  anti- 
fouling  agent  in  marine  paints,  nor  will 
any  FIFRA  section  3  registration 
applications  be  considered  during  the 
Special  Review. 

All  currently  registered  TPTH 
products  will  remain  registered  while 
the  Special  Review  is  in  progress. 
However,  the  Agency  is  deferring  final 
decisions  of  the  registpetion  of  any 
products  containing  TPTH  as  a  sole 
active  ingredient  until  the  Special 
Review  is  concluded.  No  new  uses  for 
TPTH  will  be  issued  during  this  period. 
The  Agency  also  will  not  approve 
pending  requests  for  tolerances  for 
TPTH  or  rice  and  soybeans  or  issue  any 
new  tolerances  during  the  Special 
Review. 

The  Agency  is  also  currently 
considering  the  issuance  of  a  Data  Call- 
in  Notice  pursuant  to  FIFRA  section 
3(c)2(B)  in  order  to  require  registrants  to 
submit  specific  information  on  the  use, 
exposure  potential,  and  benefits  of 
TPTH. 

E.  Comments  on  the  Initiation  of  the 
Special  Review 

Prior  to  the  initiation  of  a  Special 
Review,  technical  registrants  receive 
private  notification  of  the  Agency's 
determination  that  the  criteria  to  initiate 
a  Special  Review  may  have  been  met. 
This  notification  include  information  on 
the  toxicity  findings,  route  of  exposure 
and  related  general  information. 
Registrants  then  have  30  days  following 
receipt  of  the  notification  to  rebut  the 
Agency's  conclusions. 

In  response  to  the  Agency's 
notification  that  a  Special  Review  of 
TPTH  was  being  considered,  Uniroyal 
Corporation  proposed  amending  their 
product  label  in  an  effort  to  reduce  risks 
and  obviate  the  Special  Review  of  the 
pesticide.  Uniroyal  proposed  classifying 
the  pesticide  as  a  restricted  use 
chemical,  a  C4-hour  reentry  lable 
statement,  a  prohibition  for  female 
applicators  of  childbearing  age,  and 
cancellation  of  all  products  except  those 
packaged  in  water  soluble  bags. 

The  Agency  believes  the  proposals 
submitted  by  Uniroyal  are  generally  in 
agreement  with  the  requirements 
stipulated  in  the  Guidance  Document 
However,  the  Agency  does  not  have  the 
information  necessary  to  determine  if 
these  and  other  measures  will 
adequately  reduce  the  risks  from 
exposure  to  the  pesticide  to  an 
acceptable  level.  This  determination  will 


be  made  through  the  Special  Review  of 
TPTH. 

F.  Rebuttal  Criteria 

All  registrants,  applicants  for 
registration,  and  other  interested 
members  of  the  public  are  invited  to 
submit  evidence  either  to  support  or  to 
rebut  the  presumption  that  TPTH  causes 
teratogenic  effects  in  rats  and  may 
cause  such  effects  in  humans.  Under  40 
CFR  162.11{a)(4)(iii)  the  presumption 
initiating  a  Special  Review  must  be 
rebutted  by  proving,  in  the  case  of  acute 
and  chronic  toxicity  criteria,  "that  the 
determination  by  the  Agency  that  the 
pesticide  meets  or  exceeds  any  of  the 
criteria  for  risk  was  in  error." 

G.  Benefits  Information 

The  Agency  will  conduct  a 
comprehensive  benefits  review  and 
analysis  for  TPTH  during  the  Special 
Review  process  and  will  consider  that 
information  in  setting  forth  the  Agency's 
proposed  regulatory  decision  in  the 
Position  Documents  (PD  %).  A 
preliminary  analysis  of  the  benefits  of 
TPTH  has  been  performed  and  is 
presented  here. 

The  major  use  of  TPTH  is  on  pecans. 
Over  72  percent  of  the  pesticide  used 
annually  is  applied  to  this  crop.  Georgia 
is  the  primary  pecan-producing  State 
accounting  for  between  one  third  and 
one  half  of  the  total  annual  production 
of  pecans  in  the  United  States.  New 
Mexico,  Texas,  Alabama,  and  Louisiana 
make  up  the  remaining  major  pecan- 
producing  States.  Any  one  of  the 
following  States,  Arkansas,  Florida. 
Mississippi,  North  Carolina,  Oklahoma, 
and  South  Carolina  generally  account 
for  less  than  3  percent  of  the  total 
national  production.  Most  of  the  TPTH 
applications  occur  in  the  Southeast 
because  the  environmental  conditions 
are  conducive  to  disease  development. 

Scab  is  the  most  important  fungal 
disease  in  pecan  culture  both  in  the 
Southeast  and  Southwest.  Preliminary 
data  suggest  that  although  TPTH  is  the 
pesticide  most  commonly  used  in  pecan 
culture,  registered  alternatives  are 
available  for  all  pests  with  the  exception 
of  sooty  mold  which  is  of  minor  concern. 
It  is  estimated  that  without  the  use  of 
any  fungicide,  there  would  be  a 
substantial  loss  in  the  annual  yield.  Use 
of  the  alternative  fungicide  benomyl  in 
pecan  culture  may  reduce  this  loss 
significantly,  although  a  major  concern 
with  the  use  of  benomyl  is  the 
development  of  benomyl  resistant 
strains  of  fungi.  To  date,  fungal  strains 
that  attack  pecans  have  not 
demonstrated  a  resistance  to  TPTH.  For 
this  reason,  TPTH  and  benomyl  are 
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often  used  on  an  alternating  schedule  or 
applied  in  combination.  The  chemical 
cost  per  acre  difference  between 
benomyl  and  TTTH  is  minor. 

TPTH  is  also  registered  for  use  in 
controlling  fungal  diseases  in 
sugarbeels.  peanuts,  carrots,  and 
potatoes.  On  peanuts,  TPTM  is  used  to 
control  early  leafspot  and  incidentially 
contributes  to  mite  suppression.  TPTH  is 
also  registered  for  use  on  potatoes  in 
controlling  late  and  early  blight.  Late 
blight  is  the  more  serious  concern  in 
potato  culture,  especially  in  the 
Northeast.  Use  of  TPTH  for  control  of 
diseaseii  of  carrots  appears  to  be  minor 
but  important  for  the  control  of 
Cercospora  leafspot  of  sugarbeets. 
Benomyl  is  often  applied  for  control  for 
Cercospora,  but  TPTH  is  used  where 
benomyl-resistant  strains  have 
developed.  The  efficacy  and  potential 
unreasonable  adverse  effects  that  may 
be  associated  with  alternatives  for 
TPTH  such  as  benomyl,  metiram, 
maneb.  captafol.  thiophanate-methyl. 
and  others  will  be  fully  reviewed  in 
Position  Document  2/3. 

In  addition  to  submitting  evidence  to 
rebut  the  presumptions  of  risk  in  the 
Special  Review,  40  CFR  162.11(a)|5)(iii) 
provides  that  a  registrant  or  applicant 
"may  submit  evidence  as  to  whether  the 
economic,  social  and  environmental 
benefits  of  the  use  of  the  pesticide 
subject  to  the  presumption  outweigh  the 
risk  of  use."  If  the  presumption  of  risk  is 
not  rebutted,  the  benefits  evidence 
submitted  by  registrants,  applicants,  and 
other  interested  persons  will  be 
considered  by  the  Agency  when 
determining  the  appropriate  regulatory 
action. 

Registrants,  applicants  or  other 
interested  persons  who  desire  to  submit 
benefits  information  should  consider 
submitting  information  on  the  following 
subjects  along  with  any  other  relevant 
information  they  desire: 

1.  Identification  of  the  biological  and 
economic  importance  of  TPTH  uses. 

2.  Identification  of  alternative 
chemical  and  nonchemical  methods  of 
control  and  any  associated  health 
effects  and  potential  for  human 
exposure. 

3.  Determination  of  any  change  in 
costs  to  TPTH  users  for  obtaining 
equivalent  disease  control  with 
available  substitute  products  or 
management  techniques. 

4.  Assessment  of  the  expected 
changes  in  the  level  of  efficacy,  crop 
yield,  crop  quality,  crop  injury,  and 
environmental  impacts  associated  with 
the  use  of  alternative  control  measures. 

5.  Identification  of  increased  or 
reduced  risks  associated  with  the 
mixing,  loading,  and  applying  of 


alternative  chemicals,  with  their 
potential  increase  in  use  if  TPTH  were 
not  available. 

6.  Identification  of  cultural  and  spray 
application  practices,  that  impact  on 
farmworker  exposure  to  TPTH. 

7.  Identification  of  cultural  or 
integrated  pest  management  practices 
which  are  enhanced  or  limited  by  use  of 
TPTH. 

II.  Rebuttal  Submission  Procedures 

All  registrants  and  applicants  for 
registration  are  being  notified  by 
certified  mail  of  the  Special  Review 
being  initiated  on  their  products 
containing  TPTH. 

The  registrants  and  applicants  for 
registration  will  have  45  days  from  the 
date  this  notice  is  received  or  until 
February  25, 1985  (whichever  is  later)  to 
submit  evidence  in  rebuttal  to  the 
Agency's  presumption.  Other  interested 
parties  may  submit  comments  during  the 
same  period. 

HI.  Duty  To  Submit  information  on 
Adverse  Effects 

Registrants  are  required  by  section 
6(a)(2)  of  FIFRA  to  submit  any 
additional  information  regarding 
unreasonable  adverse  effects  on  man  or 
the  environment  which  comes  to  their 
attention  at  any  time.  Registrants  to 
TPTH  products  must  immediately 
bubmit  any  published  or  unpublished 
information,  studies,  reports,  analyses, 
or  reanalyses  regarding  any  TPTH 
effects  in  animal  species  or  humans,  and 
claimed  or  verified  accidents  to  humans, 
domestic  animals,  or  wildlife  which 
have  not  been  previously  submitted  to 
EPA.  These  data  should  be  submitted 
with  a  cover  letter  specifically 
identifying  the  information  as  being 
submitted  under  section  6(a)(2)  of 
FIFRA.  Registrants  should  notify  FJ'A  of 
any  studies  on  TPTH  currently  in 
progress,  their  purpose,  the  protocol,  the 
approximate  completion  date,  a 
summary  of  all  results  observed  to  date, 
the  name  and  address  of  the  laboratory 
performing  the  studies,  and  a  statement 
as  to  whether  these  studies  are  being 
conducted  in  accordance  with  the  Good 
Laboratory  Practices  specified  in  40  CFR 
Part  160.  published  in  the  Federal 
Register  of  November  29. 1983  (48  FR 
53946). 

IV.  Public  Comment  Opportunity 

During  the  time  allowed  for 
submission  of  rebuttal  evidence,  specific 
comments  are  solicited  on  the 
presumptions  set  forth  in  this  Notice  and 
in  the  Registration  Standard.  In 
particular,  any  documented  episodes  of 
adverse  effects  on  humans  or  domestic 
animals  should  be  submitted  to  the 


Agency  as  soon  as  possible.  Any 
information  as  to  any  laboratory  studies 
in  progress  or  completed  should  be 
submitted  to  the  Agency  as  soon  as 
possible  with  a  statement  as  to  whether 
those  studies  are  in  compliance  with  the 
Good  Laboratory  Practices  specified  in 
40  CFR  Part  160.  Specifically, 
information  on  any  adverse 
toxicological  effects  of  TPTH.  its 
impurities,  metabolites,  and  degradation 
products  is  solicited.  Similarly, 
submission  of  any  studies  or  comments 
on  the  benefits  from  the  use  of  TPTH  is 
requested.  All  comments  and 
information  and  analyses,  which  come 
to  the  attention  of  EPA.  may  serve  as  a 
basis  for  final  determination  of 
regulatory  action  following  the  Special 
Review. 

All  comments  and  information  should 
be  sent  to  the  address  given  above, 
preferably  in  triplicate,  to  facilitate  the 
work  of  EPA  and  others  interested  in 
inspecting  them.  The  comments  and 
information  should  bear  the  identifying 
notation  |OPP-30000/421. 

During  the  comment  period,  interested 
members  of  the  public  or  registrants 
may  request  a  meeting  to  discuss  the 
risk  issues  and  methods  of  reducing 
risks.  Any  records  pertaining  to  such 
meetings,  including  minutes,  agendas, 
and  comments  received  will  be  filed 
under  docket  number  OPP-30000/42. 

Dated:  Drcember  17. 1984. 
Steven  Schatzow, 

Director.  Office  of  Pesticide  Programs. 
(PR  Doc.  HS-eO  Filed  l-8-«5;  8:45  an) 

WUJNaCOOC  UM-MHH 


IOPP-30081A:  FRL-2752-31 

Cypermethrin;  Determination 
Concerning  Continuing  Conditional 
Registration 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Conditional 

Registration. 

SUMMARY:  This  notice  sets  forth  the 
Agency's  determination  to  issue 
conditional  registrations,  pursuant  to 
section  3(c)(7)(C)  of  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA).  for  products  containing  the 
synthetic  pyrethroid,  cypermethrin,  for 
use  on  cotton  to  control  various  cotton 
insects.  The  Agency  has  determined  that 
the  benefits  of  use  will  outweigh  the 
risks  during  the  period  of  the  conditional 
registration,  and  that  the  continuation  of 
the  conditional  registration  is  in  the 
public  interest. 
EFFECTIVE  DATE:  January  9, 1985. 
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ADDRESS:  Written  comments  may  be 

submitted  to  the:  Hearing  Clerk  (A-110). 

Environmental  Protection  Agency.  Rm. 

3708,  401  M  St..  SW..  Washington,  D.C. 

20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Timothy  A.  Gardner,  Product  Manager 
(PM)  17.  Registration  Division, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  D.C.  20460. 

OfHce  location  and  telephone  number: 
Rm.  207.  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202.  (703- 
557-2690). 

SUPPLEMENTARY  INFORMATION: 

I.  introduction 

In  the  Federal  Register  of  June  15, 1984 
(49  FR  24865),  EPA  announced  its 
decision  to  grant  ICI  Americas.  Inc. 
(ICI).  and  FMC  Corp.  (FMC)  conditional 
registrations  of  products  containing  the 
synthetic  pyrethroid  active  ingredient, 
(±)  alpha-cyanc(3- 

phenoxyphenyI)methyl(±)-c/s,/rani-3- 
(2.2-dichloroethenyl)-2.2- 
dimethylcyclopropaneoarboxylate 
(cypermethrin),  for  use  on  cotton  to 
control  various  cotton  insects,  for  a 
period  which  extended  to  December  31. 
1984.  That  document  set  forth  EPA's 
evaluation  of  the  data  that  had  been 
submitted,  the  product's  regulatory 
history,  and  other  facts  about 
r.ypermethrin. 

iCl  and  FMC  have  requested  that  the 
registrations  be  continoed  past  the 
December  31. 1984  expiration  date.  The 
lune  1984  conditional  registrations  of 
cypermethrin  products  were  limited  to 
the  1984  growing  season  in  order  to 
obtain  public  comment  on  the  Agency's 
finding  with  regard  to  die  registration  of 
cypermethrin  and  to  allow  the 
manufacturers  time  to  collect  additional 
data  to  better  assess  the  risks,  if  any, 
resulting  from  use  of  cypermethrin.  In 
particular,  the  Agency  required  efficacy, 
applicators  exposure,  and  dermal 
absorption  data.  Efficacy  data  were 
required  to  determine  whether 
cypermethrin  could  be  applied  at  lower 
application  rates  and  at  longer  intervals 
between  applications.  The  Agency 
required  an  applicator  exposure  study, 
using  protective  clothing  and  equipment, 
and  a  dermal  absorption  study  to 
determine  whether  actual  exposure  was 
less  than  the  worst-case  exposure 
calculated  originally. 

II.  Public  Response  to  the  June  15, 1984 
Federal  Register  Notice  and  the 
Agency's  Analysis  of  Comments 

The  Agency  requested  comments  on 
its  decisions  to  issue  a  conditional 
registration  for  a  period  extending  to 
December  31, 1984.  and  to  issue  the 


necessary  tolerances  for  cypermethrin 
use  on  cotton  under  section  408  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(FFDCA)  for  a  period  extending  to 
December  31, 1985. 

Seventeen  different  commenters 
responded  to  the  Federal  Register 
notice,  and  all  addressed  the  economic 
benefits  of  cypermethrin.  Fifteen  of 
these  commenters  favored  the  continued 
registration  of  cypermethrin  after  the 
1984  season  and  the  issuance  of 
permanent  tolerances  for  cypermethrin: 
South  Texas  Cotton  and  Grain 
Association,  Inc.:  Farm  Bureau  of 
Wharton  County,  Texas;  National 
Cotton  Council  of  America:  Cotton  and 
Grain  Producers  of  the  Lower  Rio 
Grande  Valley;  five  cotton  growers; 
three  cotton  consultants;  two 
entomologists;  FMC  Corp.;  and  ICI 
Americas,  Inc.  The  major  reason  that 
commenters  used  to  support  the 
continued  registration  of  cypermethrin 
focused  on  the  cost  effectiveness  with 
which  the  product  controlled  the 
Heliothis  spp.  and  boll  weevil  cotton 
insect  pests.  In  addition,  several 
commenters  also  stated  that 
cypermethrin  gave  a  better  residual 
activity  resulting  in  fewer  applications 
per  season,  an  economic  savings  to 
producers,  and  a  reduction  in  the 
amount  of  pesticide  in  the  environment. 

Two  commenters  opposed  the 
continued  registration  of  cypermethrin 
on  cotton:  American  Cyanamid  Co.  and 
Shell  Oil  Co.  These  commenters  said 
that  cypermethrin  provides  no  better 
control  of  Heliotkis  spp.  and  boll 
weevils  than  does  flucythrinate 
(Cyanamid's  Pay  OfP)  or  fenvalerate 
(Shell's  Pydrin' ).  Therefore,  use  of 
cypermethrin  offers  no  economic 
savings  compared  to  use  of  J*ydrin*  or 
Payoff*.  Shell  submitted  comparative 
biological  performance  data  and 
economic  exhibits  to  support  the 
contention  that  fenvalerate  is  as 
effective  as  cypermethrin.  These  data 
show  that  fenvalerate  provides  control 
of  Heliothis  spp.  and  boll  weevils  that  is 
statistically  not  significantly  different 
from  that  provided  by  cypermethrin  in 
small  plot  tests.  Shell  also  indicated  that 
its  product  does  not  pose  oncogenic 
risks. 

Several  State  entomologists,  who  are 
experts  in  insect  control  on  cotton, 
believe  that  cypermethrin  will  provide 
greater  control  of  the  boll  weevil  under 
conditions  of  heavy  infestations  than 
other  pyrethroids,  although  small  field 
plots  do  not  show  this  advantage.  These 
entomologists  indicated  that  during  the 
1984  growing  season,  when 
cypermethrin  gained  about  65  percent  of 
the  pyrethroid  market,  the  use  of  the 
organophosphate  and  synthetic 


pyrethroid  combination  declined 
substantially  despite  the  fact  that  the 
percentage  of  acreage  infested  with  the 
boll  weevil  was  at  high  level. 

In  its  original  assessment  of  the 
benefits  of  cypermethrin  the  Agency 
found  that: 

1.  Cypermethrin  was  a  broad- 
spectrum  insecticide  capable  of 
controlling  both  the  boll  weevil  and 
Heliothis  spp.  without  the  addition  of  an 
organophosphate  insecticide;  and 

2.  Cypermethrin  allows  maximum 
control  of  insect  pests  with  the  minimum 
amount  of  product  and  with  a  minimum 
number  of  treatments  per  &cre;  and. 
therefore, 

3.  Cypermethrin  is  less  costly  than 
alternatives  per  acre  treated. 

Based  on  the  information  received 
from  the  commenters  described  above, 
the  Agency's  current  conclusions  are 
that  although  the  benefits  are  not  as 
substantial  as  originally  believed,  there 
are  still  significant  benefits. 

III.  Discussion  of  Submitted  Efficacy  and 
Applicator  Exposure  Data 

In  June  1984.  the  Agency  required  that 
the  registrants  submit  efficacy,  dermal 
absorption,  and  applicator  exposure 
data  as  a  condition  of  registration.  FMC 
Corp.  submitted  efficacy  data,  and  ICI 
Americas,  Inc.  submitted  applicator 
exposure  and  dermal  absorption  data 
within  the  time  period  required. 

The  Agency  asked  for  efficacy  data  to 
determine  whether  the  application  rates 
could  be  lowered  and/or  application 
intervals  could  be  lengthened.  The  data 
submitted  to  the  Agency  verified  that  in 
fact  the  dosage  rates  could  be  lowered 
from  0.06-0.12  to  0.0&-0.10  lb  ai/A.  and 
the  apphcation  intervals  could  be 
lengthened  from  3-4  days  to  5-7  days 
unless  the  boll  weevil  infestation  is  of 
concern.  The  registrants  submitted 
revised  labels  to  refiect  the  lower  rates 
and  extended  application  intervals.  As  a 
result  of  these  data  and  labeling 
changes,  the  Agency  concludes  that 
several  benefits  accrue.  The  most 
significant  benefit  will  be  the  lower 
exposure  to  man  and  the  environment 
that  will  result  from  lower  rates  and 
fewer  applications  per  year.  In  addition, 
since  there  will  be  fewer  treatments  per 
year  where  boll  weevils  are  not  of 
concern,  expenses  for  pest  control  will 
be  reduced.  Also,  the  reduction  of 
application  rates  will  also  lower  the  cost 
of  pest  control  where  cypermethrin  is 
used. 

The  Agency's  original  applicators 
exposure  assessment  was  based  on 
surrogate  applicator  exposure  studies 
and  assumed  100  percent  dermal 
absorption.  Based  on  that  analysis,  the 
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Agency  estimated  that  exposure  ranged 
up  to  a  maximum  ftypical  case  for 
mixer-loaders)  of  24.0  milligrams  per 
day. 

The  Agency  required  the  submission 
of  applicator  exposure  and  dermal 
absortion  data  from  the  registrants  to 
more  accurately  assess  the  real-life 
exposure  that  applicators  (pilots)  and 
mixer-loaders  may  expect  when 
working  with  cypermethrin.  In  response 
to  the  Agency's  request  'or  exposurs 
data,  the  registrants  submitted  a  dermal 
absorption  and  an  applicator  exposure 
study. 

It  was  determined  that  the  derma! 
absorption  data  were  gathered  under 
such  experimental  conditions  as  to  have 
no  value  in  determining  real-life  dermal 
penetration  of  cypermethrin.  Therefore, 
the  study  was  not  useful  to  the  Agency  s 
analysis.  However,  since  the  applicator 
exposure  data  described  below  showed 
a  significant  reduction  in  exposure  to 
the  applicators  and  mixer-loaders,  the 
Agency  has  concluded  that  it  is  not 
necessary  to  repeat  the  dermal 
absorption  study.  A  brief  description  of 
the  applicators  exposure  study  is  set 
forth  below. 

Two  pilots  and  two  professional 
mixer-loaders  who  regularly  worked 
with  applying  cypermethrin  were 
monitored  while  performing  their  duties 
using  different  types  of  equipment  and 
mixing-loading  procedures.  In  addition. 
two  volunteer  mixer  loaders  worked 
under  worst-case  mixing-loading 
situations  (12  times  over  a  6-hour 
period).  Protective  clothing  including 
hoods,  long-sleeved  shirts,  gloves,  lon:^ 
pants,  socks,  and  shoes  were  used  to 
reduce  exposure  below  the  worst-case 
100  percent  exposure  level  as  calculated 
during  the  original  exposure  assessment 
done  by  the  .Agency  in  June  1984. 

Total  urine  collections  were 
performed  en  these  individuals,  and  the 
quantity  of  cvpermcthrin  metabolites 
excreted  was  doiermJned.  From  ihese 
data  the  systemiodose  of  cypermethrin 
was  determined.  B>  its  nature,  this  dose 
determination  inchides  the  total 
cypermethrin  absorbed  by  all  posiible 
routes  of  exposure:  oral,  inhalation,  and 
dermal  absorption.  The  data  from  these 
urine  collections  indicate  a  maximum 
systemic  dose  of  0.08  milligram  per  day 
for  mixer-loaders. 

Based  on  the  actual  study  submitted 
by  ICI  Americas.  Inc..  the  applicator 
exposure  is  substantially  less  (based  on 
the  available  data,  approximately  300  x 
less  for  the  applicators  at  highest  risk) 
originally  estimated  by  the  Agency  in 
June  1984. 


IV.  Human  Risk  Assessment 

The  Agency  has  revised  its  risk 
assessment  to  reflect  the  new  applicator 
exposure  data.  The  Agency  used  the 
maximum  systemic  dose  and  the 
previous  lung  tumor  and  dietary 
exposure  data  to  calculate  risks  for 
oncogenicity  in  humans.  Extrapolation 
from  the  mouse  lung  tumor  data  was 
performed  with  the  linearlized 
multistage  model  with  a  Qi*  'of  2x10"'. 
Average  daily  lifetime  exposure  was 
calculated  using  estimates  of  days 
worked  per  year  (4  for  aerial  application 
and  26  for  ground  application)  and 
assumed  exposure  for  40  out  of  70  years 
ofhfe. 

Risk  to  the  general  population  (via 
dietary  exposure)  was  calculated  using 
the  multistage  model  which  resulted  in 
an  excess  lifetime  risk  of  1 X  10~*,  based 
on  estimates  of  the  actual  residues 
expected.  Calculations  done  at  tolerance 
levels  resulted  in  an  excess  lifetime  risk 
of  1 X 10"*,  assuming  that  100  percent  of 
the  crops  are  treated. 

Upper  limits  to  risks  to  applicators 
were  also  calculated.  They  were  1 X 10"' 
or  less  for  aerial  application  and  less 
than  8  X 10" '  for  ground  application 
(mixing  and  loading). 

Cypermethrin  oncogenicity  data 
showed  statistically  significant 
increases  in  tumors  in  one  sex  of  one  (of 
two)  species  at  the  highest  dose  tested. 
The  tumors  which  exhibited  this 
increase  were  benign  lung  tumors  in 
female  mice.  There  is  no  evidence  that 
cypermetrin  decreased  the  latency  of 
onset  for  these  tumors.  Available 
mutagenicity  data  (Ames  test,  host- 
mediated  assay,  dominant  lethal,  and 
bone  marrow  cytogenic)  indicate  no 
mutagenci  activity.  Therefore, 
cypermethrin  is  classified  as  Croup  C 
(possible  human  carcinogen)  according 
to  the  Agency's  "Proposed  C.iidelines 
For  Carcinogenic  Risk  Assessment." 
published  in  the  Federal  Register  of 
November  23. 1984  (49  PR  46294).  This  is 
the  weakest  category  for  positive 
carcinogenicity  evidence. 

V.  Data  Gaps 

Currently,  there  are  four  synthetic 
pyrethroids  registered  for  use  on  cotton 
to  control  various  cotton  insects.  These 
are  permethrin.  fenvalerate. 
flucythrinate.  and  cypermethrin.  Except 
for  the  rarely  used  permethrin.  all  of  the 
other  pyrethroids  are  conditionally 
registered.  Cypermethrin  could  not  be 
unconditionally  registered  because  two 
required  studies,  a  soil  dissipation  and  a 


'  Qi  *  i(  a  potency  ei timate  and  conespond*  to  the 
upper  95  percent  confidence  bound  on  the 
cypermethrin  lung  tumor  dose-responte  curve. 


benlhic  organism  study,  are  still 
outstanding.  The  soil  dissipation  study 
was  originally  submitted  by  the 
registrants:  however,  the  study  was 
inadequate  and  must  be  repeated.  Both 
studies  are  to  be  submitted  by  April  30, 
19B6.  Both  fenvalerate  and  flucythrinate 
are  conditionally  registered  pending 
receipt  and  review  of  the  benthic 
organism  study.  New  protocols  are 
currently  being  developed  for  approval 
by  the  Agency. 

VI.  Determination  of  the  Agency's 
Decision  To  Extend  the  Duration  of  the 
Conditional  Registrations  of 
Cypermethrin 

Without  further  action  by  EPA  the 
cypermethrin  registrations  would  expire 
on  December  31, 1984.  Accordingly,  the 
requested  extensions  are  proper  for 
considerations  under  KIFRA  section 
3(c)(7)(C). 

EPA  concludes  that  the  expiration 
date  for  the  registrations  should  be 
extended  to  December  1.  1986,  to  allow 
time  for  the  submission  and  evaluation 
of  the  benthic  organism  and  soil 
dissipation  studies  (due  in  April  1986) 
and  an  EPA  decision  whether  the 
products  may  be  registered  under  FIFRA 
section  3(i:)(.5). 

On  the  basis  of  all  available  data,  the 
Agency  has  determined  that  there  is 
sufficient  evidence  to  characterize  the 
risk  to  humans  as  very  low.  The  recently 
submitted  exposure  data  show  that  the 
amount  of  exposure  to  workers  handling 
cypermethrin  is  much  less  than 
originally  caclulated  in  June  1984. 
Therefore,  the  risk  is  much  lower  than 
origi.nallv  assessed  and.  accordingly,  the 
Agency  is  less  concerned  about  the  risk 
posed  by  cypermethrin. 

EPA  concludes  that  use  of 
cvpermethrin  will  not  cause 
unreasonable  adverse  effects  to  the 
environment  during  the  period  of 
conditional  registration,  and  the  Agency 
finds  that  to  continue  the  conditional 
registration  of  cypermethrin  is  in  the 
public  interest. 

V.  Procedural  Matters 

In  accord.^^ce  with  section  3(c)(2)  of 
FIFRA.  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  the  continued  conditional 
registration  are  available  for  public 
inspection  in  the  office  of  the  Product 
Manager  listed  above.  The  data  and 
other  scientiHc  information  used  to 
support  registration,  except  for  the 
material  specifically  protected  by 
section  10  of  FIFRA,  are  available  for 
public  inspection  in  the  Program 
Management  and  Support  Division  (TS- 
767C),  Office  of  Pesticide  Programs. 
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Environmental  Protection  Agency.  Rm. 
236.  CM  #2.  Arlington.  VA  2220Z 
Request  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must  be 
addressed  to  the  Freedom  of 
Information  Office  (A-101).  401  M  St.. 
SW.,  Washington,  D.C.  20460.  Such 
requests  should  identify  the  product 
names  and  registration  number(s)  and 
specify  the  data  or  information  desired. 

Dated:  December  31. 1964. 
Sl«ven  Schatzow, 

Director.  Office  of  Pesticide  Programs. 
|FR  Doc.  85-391  Filed  l-ft-85;  8:45  ami 

BtLUNG  CODE  6560-SO-M  I 


IOPP-30000/44;  Fm.-27S2-«] 

Alachlor;  Special  Review  of  Certain 
Pesticide  Products 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Initiation  of  Special 
Review  of  Registrations  of  Pesticide 
Products  Containing  Alachlor;  Notice  of 
Availability  of  Position  Document. 

summary:  This  Notice  announces  that 
EPA  is  initiating  a  Special  Review  of  all 
pesticide  products  containing  the  active 
ingredient  alachlor.  EPA  has  determined 
that  alachlor  produces  tumors  in 
laboratory  rats  and  mice  and  that 
humans  can  be  exposed  to  alachlor 
through  consumption  of  treated  crops, 
consumption  of  water,  or  contact  during 
handling  and  use  as  a  pesticide.  Because 
alachlor  induces  oncogenic  effects  when 
fed  to  mammalian  species  and  is 
contained  in  pesticides  to  which  man  is 
exposed,  it  meets  or  exceeds  the  risk 
criterion  as  described  in  40  CFR 
162.11(a)(3)(ii)(A).  Accordingly,  a 
Special  Review  of  products  containing 
alachlor  is  appropriate  to  determine 
whether  additional  regulatory  actions,  if 
any,  are  required.  As  part  of  the  Special 
Review  process,  a  Position  Document 
describing  EPA's  current  assessment  of 
available  information  on  alachlor  is 
being  made  available  to  the  public. 
DATE:  Comments,  evidence  to  rebut  the 
presumption  in  this  notice,  and  other 
relevant  information  must  be  received 
on  or  before  February  25, 1985. 

ADDRESS:  Written  comments  identified 
as  '•OPP-30000/44"  by  mail  to: 

Information  Services  Station.  Program 
Management  and  Support  Division  (TS- 
757C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401  M 
St..  SW.,  Washington,  D.C.  20460. 

In  person,  bring  comments  to:  Rm.  236. 
CM  #2. 1921  Jefferson  Davis  Highway. 
Arlington.  VA. 


Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  containing 
material  claimed  to  be  CBI  must  be 
submitted  with  the  CBI  portions  deleted 
for  inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
non-CBI  written  comments  will  be 
available  for  public  inspection  in  Rm. 
236  at  the  Virginia  address  given  above, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Diane  lerely.  Registration 
Division  (TS-767C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington, 
D.C.  20460. 

Office  location  and  telephone  number 
Rm.  711,  CM #2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202,  (703) 
557-7451. 

SUPPLEMENTARY  INFORMATION:  The  term 
"Special  Review"  is  the  name  now  being 
used  by  EPA  for  the  process  previously 
called  the  Rebuttable  Presumption 
Against  Registration  (RPAR)  process. 
The  process  provides  a  mechanism  to 
permit  public  participation  in  EPA's 
deliberations  prior  to  issuance  of  any 
final  Notice  of  Intent  to  Cancel  pesticide 
registrations  which  may  be  issued  under 
FIFRA  section  6(b).  The  Special  Review 
process  is  described  at  40  CFR  162.11 
and  is  usually  initiated  because  one  or 
more  of  the  risk  criteria  identified  in  that 
section  have  been  exceeded,  as  revealed 
by  testing  of  a  pesticide's  active 
ingredient. 

EPA  has  determined  that  a  Special 
Review  will  consider  the  risks  and 
benefits  of  all  pesticide  products 
containing  alachlor  and  is  making  public 
is  initial  analyses  of  the  risks  and 
benefits  through  this  notice  and  through 
the  availability  of  the  Position 
Document  1  (PD  1)  prepared  in 
conjunction  with  this  notice. 

Pesticide  products  containing  the 
active  ingredient  alachlor  have  been 
registered  in  the  United  States  since 
1969.  The  active  ingredient  is 
manufactured  only  by  the  Monsanto 
Company,  which  is  the  sole  registrant  of 
products  containing  alachlor.  Alachlor 
products  are  registered  to  control  weeds 
by  primarily  preemergent  treatment  of 
areas  cropped  to  a  wide  variety  of  food 
and  feed  commodities.  Weed  control  in 
com  and  soybeans  accounts  for  about 


98  percent  of  alachlor  usage.  Pursuant  to 
FIFRA  section  3(g),  EPA  conducts  a 
comprehensive  program  to  review  the 
existing  data  on  registered  pesticide 
active  ingredients  and  to  impose  data 
requirements  and  use  conditions 
appropriate  for  continued  registration  of 
products  with  those  active  ingredients. 
The  resulting  requirements  for  continued 
registration  are  imposed  on  registrants 
through  the  Registration  Standard  for 
each  active  ingredient  As  a  part  of  that 
program,  the  Agency  has  evaluated  the 
available  data  on  alachlor.  The  review 
revealed  that  data  show  alachlor  causes 
tumors  in  test  animals  and  therefore 
meets  one  of  the  Agency's  risk  criteria 
for  intensive  review  of  the  risks  and 
benefits  to  determine  whether  continued 
registration  will  cause  unreasonable 
adverse  effects  on  the  environment  40 
CFR  162.11(a)(3)(ii)(A). 

As  a  result  of  the  review  of  the 
alachlor  data  base  pursuant  to  FIFRA 
section  3(g],  EPA  has  also  issued  a 
document  entitled  "Alachlor 
Registration  Standard."  That  document 
was  issued  on  November  20. 1984.  and 
identifies  the  registration  data 
requirements  which  have  not  yet  been 
met  for  alachlor.  The  Registration 
Standard  also  identifies  requirements 
for  modifications  in  the  terms  and 
conditions  of  alachlor  registrations 
which  are  designed  to  address  the  risks 
associated  with  continued  use  during 
the  period  necessary  to  conduct  and 
complete  the  administrative  processes 
initiated  by  this  announcement  of  an 
opportunity  for  public  participation  in 
the  alachlor  Special  Review.  The 
Standard  also  imposes  requirements 
that  the  registrant  submit  data  which 
EPA  has  found  are  necessary  to 
maintain  registrations  in  effect  during 
this  administrative  review  period. 

II.  Preliminar>'  Assessment  of  Risks 

A.  Toxicity 

EPA  has  reviewed  a  wide  battery  of 
tests  designed  to  permit  evaluation  of 
the  toxicity  of  alachlor.  Based  upon  the 
results  of  these  short-term  and  long-term 
laboratory  studies,  the  Agency  has 
determined  that  the  principal  public 
health  concern  about  alachlor  is  its 
potential  as  a  human  carcinogen. 
Feeding  studies  have  demonstrated  the 
tumor-producing  effects  of  alachlor, 
which  include  the  production  of  lung 
tumors  in  mice  and  stomach,  thyroid, 
and  nasal  turbinate  tumors  in  rats.  The 
data  from  these  studies  show  that 
alachlor  has  demonstrated  biologically 
and  statistically  significant  oncogenic 
responses  at  multiple  sites  at  multiple 
doses  in  both  sexes  of  one  rodent 
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species  and  at  one  dose  in  one  sex  of  a 
second  species  (mice).  Several  of  the 
tumor  observations  were  replicated  in 
the  second  study  in  the  rat.  Further,  the 
stomach  tumors  in  the  rat  are  rare  in  the 
strain  tested  and  were  remarkable  in 
extent  of  malignancy  in  these  studies. 

On  the  basis  of  all  available 
information,  the  clear  weight  of  the 
evidence  is  that  alachlor  causes  tumors 
in  animals.  Under  these  circumstances, 
the  substance  should  be  considered  and 
regulated  as  a  probable  human 
carcinogen. 

Other  toxic  properties  of  alachlor  may 
be  important  to  human  health  as  well, 
although  none  prompt  the  level  of 
concern  appropriate  for  the  clear  tumor- 
production  evidence.  One  serious  toxic 
effect  worthy  of  note  is  the  tendency  of 
alachlor  to  induce  irreversible  ocular 
lesions.  This  effect  is  called  uveal 
degeneration  syndrome  in  rats.  In  its 
more  severe  form,  this  eye  disease 
includes  degeneration  of  the  iris  and 
cataract  formation. 

B.  Exposure 

Exposure  to  alachlor  from  pesticide 
usage  may  occur  through  consumption 
of  treated  crops  (directly  or  from 
foodstuffs  derived  from  animals  who  eat 
treated  feed),  consumption  of 
contaminated  drinking  water,  or  direct 
absorption  from  dermal  or  inhalation 
contact  during  agricultural  use.  Because 
of  the  widespread  and  extensive  use  of 
alachlor.  large  numbers  of  Americans 
may  be  exposed  through  each  of  these 
routes  and  many  persons  may  be  subject 
to  all  three  routes  of  exposure.  Each  of 
these  routes  of  exposure,  the  population 
subject  to  the  exposure,  and  EPA's 
estimates  of  magnitudes  of  exposure  are 
discussed  in  this  unit. 

1.  Dietary  exposure  from  treated 
crops.  Alachlor  is  registered  for  use  on 
field  com.  soybean  and  a  number  of 
other  food  and  feed  crops. 
Approximately  95  percent  of  the  annual 
production  is  used  on  field  com  and 
soybeans,  with  5  percent  used  on 
peanuts  and  the  other  registered  uses. 
Thus,  the  major  dietary  exposure 
contribution  is  from  field  com  and 
soybeans. 

Dietary  exposure  to  alachlor  occurs 
by  consumption  of  treated  commodities 
and  the  products  of  animals  that  have 
consumed  feed  containing  alachlor 
residues.  EPA  has  estimated  dietary 
exposure  from  these  sources  based  on 
the  maximum  legal  residue  levels.  There 
are  few  d^ta  on  the  actual  residue  levels 
of  Alachlor  and  EPA  has  required  the 
registrant  to  provide  additional  data  to 
understand  this  route  of  exposure. 
Available  data  indicate  that  alachlor 
residues  appear  in  com.  soybeans. 


beans,  peanuts  and  sorghum.  The 
highest  measured  residue  levels  are 
cause  for  concem  about  lifetime 
consumption  alachlor  residues  in  a 
normal  diet. 

Determination  of  actual  alachlor 
residues  is  complicated  by  lack  of 
adequate  analytical  methodology. 
Ordinarily,  pesticide  residues  are 
measured  to  include  the  parent  compond 
and  any  metabolites  which  may  be 
toxicologically  important.  This  approach 
is  important  because  often  one  cannot 
determine  whether  consumption  of  the 
parent  compound,  the  metabolites,  or  a 
combination  produced  adverse  effects  in 
tested  animals.  Radio-labelled  studies  of 
alachlor  residues  in  soybeans 
demonstrate  that  one  major  type  of 
alachlor  metabolite  present  in  treated 
soybeans  is  not  measured  by  the 
analytical  method  used  for  residue 
measurements.  Because  this  metabolite 
type  appears  to  account  for 
approximately  half  of  the  alachlor 
residues  in  soybeans,  the  actual  levels 
of  residues  are  uncertain,  even  for  the 
available  limited  data. 

The  problem  of  assessing  potential 
dietary  exposure  is  compounded  by  the 
lack  of  livestock  metabolism/feeding 
studies.  Thus,  an  estimate  of  actual 
residues  in  important  dietary 
components  like  meat.  milk,  and  eggs 
cannot  be  accurately  quantified. 

EPA  will  access  the  actual  dietary 
exposure  to  alachlor  in  the  Special 
Review  by  review  of  the  data  submitted 
in  response  to  the  Registration  Standard. 

2.  Exposure  through  contaminated 
drinking  water.  In  areas  where  alachlor 
is  used  in  agriculture,  available  data 
show  that  some  sources  of  drinking 
water  contain  residues  of  alachlor.  The 
principal  contamination  of  drinking 
water  appears  to  occur  where  surface 
water  bodies  receiving  agricultural 
runoff  also  serve  as  drinking  water 
supplies.  People  residing  in  areas  of  high 
alachlor  use,  such  as  the  com  belt,  who 
obtain  drinking  water  from  systems 
draining  from  streams,  lakes,  and 
reservoirs  are  most  likely  to  be  subject 
to  exposure  through  this  route. 
Nationally,  slightly  less  than  half  of  the 
population  obtains  drinking  water  from 
surface  sources.  Public  water  systems 
would  not  be  expected  to  remove 
alachlor  during  treatment  and  alachlor 
has  been  found  in  limited  tap  water 
sampling  in  areas  where  surface  water 
supplies  are  contaminated.  Alachlor 
may  also  contaminate  drinking  water 
taken  from  ground  water  wells  and  has 
been  detected  in  limited  ground  water 
sampling.  Limited  data  from  model 
simulations  indicate  that  alachlor  could 
result  in  exposure  to  residues  in 


drinking  water  by  leaching  through  soils 
to  ground  water. 

Monitoring  data  over  several  years  at 
multiple  locations  in  the  corn  belt  area 
show  a  pattem  of  alachlor  surface  water 
contamination  which  is  consistent  with 
10-year  predictions  of  residues  in 
streams  derived  from  complex  modeling 
of  runoff  and  resulting  residue  levels. 
All  of  the  available  evidence  supports 
conclusions  that  alachlor  will  run  off  to 
surface  waters  following  application, 
that  timing  and  levels  of  contamination 
are  strongly  correlated  with  rainfall 
patterns  following  application,  and  that 
levels  vary  widely  over  the  year 
following  spring  application.  In  general, 
the  evidence  indicates  that  the  average 
year-long  levels  of  alachlor  in  surface 
water  range  from  1  to  5  ppb  in  areas  of 
heavy  use.  These  average  levels  reflect 
several  (winter)  months  of  no  residues 
as  well  as  spring  and  summer  months 
when  average  residues  can  be  much 
higher,  such  as  30  to  40  ppb  for  high 
exposure  months.  Peaks  in  excess  of  100 
ppb  likely  occur  a  few  days  out  of  most 
years.  There  can  be  substantial 
variability  among  years  because  of 
major  differences  in  rainfall.  A 
reasonable  estimate  for  an  average 
concentration  in  a  peak  year  would  be 
about  15  ppb. 

EPA  has  required  that  the  registrant 
conduct  additional  monitoring  of 
alachlor'^  behavior  in  the  environment 
in  order  to  improve  further  the 
understanding  of  potential  for  alachlor 
residues  in  drinking  water  derived  from 
surface  and  ground  water  sources. 

3.  Occupational  exposure.  Persons 
handling  alachlor  during  any  stage  of 
agricultural  use  can  be  exposed  to  the 
chemical  because  of  inhalation  or 
contact  with  the  skin.  Large  numbers  of 
persons  handle  alachlor  for  a  brief  (1- 
day  to  6-day)  period  during  the  annual 
application.  As  many  as  1  million 
persons  may  be  involved  in  at  least  one 
major  phase  of  the  handling/application 
process.  A  reasonable  estimate  of  the 
population  exposed  for  the  1-day  to  6- 
day  period  is  600.000.  In  addition,  90.000 
to  180,000  customs  applicators  may  be 
exposed  to  alachlor  throughout  the 
approximately  30-day  application 
season.  The  lower  estimates  of  number 
of  applicators  (custom  or  farmer) 
assumes  that  the  same  person  performs 
mixing/loading  as  well  as  application. 
Therefore,  the  fewer  persons  who  are 
exposed,  the  higher  the  individual 
potential  for  exposure.  A  study  has  been 
conducted  to  measure  levels  of  exposure 
to  alachlor  during  key  use  steps  such  as 
mixing  and  loading  of  pesticide  into 
application  equipment  and  application 
of  pesticide  in  the  field.  This  study 
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measured  deposits  on  sampling  patches 
attached  to  the  body  and  in  air  samples 
taken  near  breathing  zones. 

The  results  of  the  exposure  study 
show  that  dermal  exposure  is  far  more 
important' than  inhalation  of  alachlor. 
and  that  mixing  and  loading  is  the 
portion  of  the  use  process  which 
ordinarily  leads  to  the  highest  exposure 
for  ground  application  processes.  (Aerial 
applications  led  to  high  levels  of 
exposure  for  certain  groups  of  workers    - 
and  this  historically  minor  use  pattern 
will  be  prohibited  beginning  with  the 
1985  use  year).  Of  course,  customs 
applicators  experience  higher  exposures 
due  to  their  longer  periods  for  working 
with  alachlor.  This  study  did  not 
measure  exposure  during  some 
potentially  high  exposure  phases  of  use 
such  as  equipment  repair  arid  may 
represent  more  idealized  care  in 
handling  than  would  occur  outside  test 
circumstances. 

Results  and  analyses  based  on  this 
study  show  that  large  numbers  of 
persons  are  exposed  to  meaningful 
amounts  of  alachlor  during  use  and  that 
a  statistically  significant  number  of 
users  are  exposed  to  levels  of  serious 
potential  health  concern. 

C.  Health  Risks  From  Exposure  To 
Alachlor 

Assessments  of  the  public  health 
consequences  from  exposure  to 
substances  with  adverse  health 
potential  properly  lake  account  the  size 
and  nature  of  the  exposed  population, 
the  severity  and  certainty  of  the  toxic 
potential,  and  the  magnitude  and 
reliability  of  estimates  of  levels  of 
exposure.  Because  the  clear  weight  of 
the  evidence  supports  the  position  that 
alachlor  is  a  probable  human 
carcinogen,  exposure  to  the  substance 
raises  health  concerns.  Alachlor  has  the 
potential  to  cause  significant  adverse 
effects  through  contamination  of  surface 
waters  used  as  drinking  water  sources 
throughout  widespread,  populated  areas 
of  the  com  belt  and  through  exposure  to 
persons,  especially  custom  applicators, 
involved  in  mixing  and  loading  of 
alachlor.  Alachlor  also  has  the  potential 
to  cause  adverse  effects  through 
exposure  to  persons  consuming  treated 
crops,  exposure  to  handlers  of  the 
pe&ticide  during  agricultural  use.  and 
exposure  to  consumers  of  contaminated 
ground  water  or  contaminated  surface 
water  in  other  areas  of  lower  alachlor 
use.  These  later  adverse  effects  may 
also  prove  to  be  independently 
significant,  depending  on  the  results  of 
future  monitoring  efforts. 

Quantitative  estimates  of  cancer  risk 
in  humans  are  not  intended  to  provide 
precise  measures  of  likely  cancer  rates 


among  exposed  populations  but  are 
used  rather  to  indicate  the  upper  bound 
range  of  potential  excess  human  health 
risk.  Even  for  comparative  purposes, 
estimates  of  risk  are  based  on  varying 
levels  of  uncertainty  about  the  data  on 
toxicity  and  the  estimates  of  exposure. 
In  the  case  of  alachlor,  the  quantitative 
estimates  of  cancer  potency  are  based 
on  an  appropriate  study  of  tumor 
causation  in  animals  and  are 
approximately  the  same  regardless  of 
how  the  available  data  on  tumor 
causation  are  analyzed  for  quantitative 
assessment  purposes.  Moreover,  the 
estimates  of  exposure  to  workers  and 
through  drinking  water  are  based  on 
generally  good  data  and  reasonable, 
careful  analyses  of  the  data. 

The  95  percent  upper  bound  risk 
estimates  indicate  that  commerical 
mixer-loaders  may  face  risks  of  10"*  and 
most  classes  of  farmer  users  to  be 
within  a  risk  ranging  from  10"'  to  10"  •. 
Persons  living  in  high  alachlor  use  areas 
(e.g.  Midwestern  U.S.)  have  estimated  95 
percent  upper  bound  risks  ranging  from 
10*  to  10*  due  to  contaminated  surface 
drinking  water. 

Quantitative  estimates  of  risks  for 
exposure  to  alachlor-treated  crops  are 
far  less  reliable  because  of  great 
uncertainties  about  actual  exposure 
levels.  However,  limited  available  data 
now  indicate  maximum  potential  risks 
ranging  from  10" *  to  10"*. 

In  sum.  the  potential  health  risks  from 
alachlor  use  as  a  pesticide  under  present 
terms  and  conditions  appear  substantial 
and,  in  the  absence  of  major  benefits 
from  continued  use,  appear  likely  to 
cause  unreasonable  adverse  effects  on 
the  environment. 

III.  Preliminar>'  Assessment  of  Benefits 

EPA  has  evaluated  the  likely  impacts 
oft  the  agricultural  economy  which 
would  result  if  alachlor  products  were 
entirely  removed  from  the  U.S.  market. 
This  assessment  provides  a  measure  of 
the  benefits  of  continued  alachlor  use 
without  restrictions  which  could  affect 
the  current  costs  of  using  alachlor.  For 
the  benefits  assessment,  EPA 
considered  available  alternatives 
chosen  because  of  efficacy  and  cost  and 
evaluated  costs  of  production  associated 
with  alachlor  and  the  alternatives.  For 
the  major  crops  of  corn  and  soybeans  as 
well  as  all  of  the  minor  crops,  except 
peanuts,  a  shift  to  alternatives  should 
not  result  in  significant  production 
losses.  Several  alternative  pesticides  are 
available  for  use  alone  or  in 
combination;  and  most  growers  should 
be  able  to  identify  a  weed-control 
strategy  without  alachlor  which  would 
give  comparable  control.  Based  on  this 
assumption  and  estimates  of 


comparative  production  costs,  EPA 
estimates  that  alachlor  provides  annual 
economic  benefits  to  growers  ranging 
from  $40  million  to  $345  million  with 
approximately  $157  million  being  the 
most  likely  benefits.  Only  about  $20  to 
$25  million  of  these  farm  income 
benefits  of  alachlor  are  reflected  as 
lower  consumer  costs. 

The  estimated  economic  benefit  of 
continued  alachlor  use  by  corn  growers 
is  about  $118  million  per  year. 

Estimates  of  increased  yields  for  com 
range  from  zero  to  6.6  bushels/acre.  In 
advertising  comparisons  between 
alachlor  and  one  major  alternative, 
metolachlor,  Monsanto  claims  in 
average  four  bushel/acre  yield 
advantage  in  com.  If  this  claim  is  used 
as  the  basis  for  assuming  an  across-the- 
board  four  bushel/acre  yield  advantage 
for  alachlor  over  all  alternative  control 
options,  the  net  advantage  of  continued 
alachlor  usage  on  com  would  be 
approximately  $330  million  to  $430 
million  annually.  This  estimate  is  likely 
the  highest  assessment  of  the  benefits  of 
alachlor. 

Whatever  the  level  of  initial  losses 
associated  with  withdrawal  of  alachlor 
from  the  market,  it  should  be  noted  that 
such  economic  impacts  would  be 
expected  to  decline  after  2  to  3  years  as 
existing  or  new  weed  control  methods 
are  fully  implemented.  After  a  period  of 
5  to  8  years,  farmers  and  markets  should 
fully  adjust  to  the  unavailability  of  a 
herbicide  like  alachlor. 

IV,  Identiflcation  of  Regulatory 
Measures  To  Address  Risks  From 
Alachlor  Use 

On  the  basis  of  what  is  now  knoM^n 
about  the  risks  and  benefits  of 
continued  alachlor  use,  as  well  as  any 
additional  information  which  is 
developed  during  the  Special  Review, 
the  Agency  will  determine  the 
appropriate  regulatory  measures  to 
govern  registration  for  alachlor 
products.  The  possible  regulatory 
measures  range  from  continuation  of 
registration  without  changes  in  the 
terms  and  conditions  of  registration  to 
cancellation  of  registrations  for  alachlor 
products.  Through  the  opportunity  for 
rebuttal  and  comment  on  the  alachlor 
Special  Review,  EPA  solicits  comment 
and  suggestions  on  the  proper  regulatory 
approach  to  address  the  risks  posed  by 
alachlor  use.  The  Agency  has  identified 
several  possible  measues  to  control 
those  risks,  including  cancellation  of 
registrations  for  all  or  some  uses.  These 
options  are  briefly  identified  here.  EPA 
also  encourages  commenters  to  identify 
and  analyze  any  additional  approaches 
to  management  of  risks  from  alachlor. 
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If  cancellation  of  aiachior 
registrations  is  the  appropriate 
regulatory  choice,  the  Agency  will 
evaluate  whether  registrations  should  be 
cancelled  for  some  or  all  uses,  when  the 
cancellation  action  should  be  made 
effective,  and  what  provisions,  if  any. 
should  be  established  to  govern  sale  or 
use  of  existing  stocks.  Because  the  vast 
majority  of  aiachior  is  used  in  com  and 
soybean  farming,  there  may  be  little 
benefit  to  continuing  registrations  for 
low  volume  uses  if  the  registrations  for 
the  two  major  uses  are  cancelled.  EPA 
will  evaluate  whether  all  uses  should  be 
cancelled  and  specifically  solicits 
comments  regarding  whether  and  under 
what  circumstances  aiachior  use  on 
these  low  volume  crops  would  produce 
significant  beneHts. 

Prior  to  deciding  to  issue  any  notice  of 
intent  to  cancel  registrations  for  aiachior 
products.  EPA  will  consider  whether 
modifications  in  the  terms  and 
conditions  of  registration  can  reduce 
risks  to  reasonable  levels  in  light  to  the 
benefits  of  continued  use  under  those 
terms,  if  such  requirements  can  be 
identified,  EPA  likely  will  issue  a  notice 
of  intent  to  cancel  aiachior  registrations 
unless  the  additional  terms  and 
conditions  of  registration  are 
implemented. 

As  a  part  of  the  Special  Review.  EPA 
will  seek  to  identify  possible 
requirements  which  could  provide 
meaningful  reduction  in  alachlor's  risks 
without  causing  offsetting  adverse 
economic  or  other  consequences.  Among 
the  possible  requirements  are  the 
following  ideas,  each  briefly  discussed 
here.  Comments  on  these  and  other 
possible  risk  reduction  methods  are 
invited. 

1.  Classification  for  Restricted  Use, 
thereby  requiring  use  only  by  or  under 
the  direct  supervision  of  certified 
applicators. 

FIFRA  requires  that  a  pesticide  be 
classified  for  restricted  use  if  it  is 
otherwise  found  to  cause  unreasonable 
adverse  effects  on  the  environment. 
Restricting  use  of  aiachior  to  certified 
applicdtors  should  help  reduce 
accidental  or  careless  excess 
occupatio.ial  exposure  to  aiachior.  Such 
users  might  also  be  better  able  to  make 
informed  choices  about  personal  risks. 

2.  Requiring  that  aiachior  be  marketed 
only  for  use  in  closed  systems. 

Currently,  about  half  of  aiachior  is 
marketed  in  large,  reusable  drums  or  in 
bulk  tanks  for  use  with  transfer  probes 
and  pumping  systems  for  "closed" 
transfer  into  mixing  and  application 
equipment.  These  systems  ordinarily 
prevent  handling  of  open  containers  and 
should  reduce  exposure  from  that  phase 
of  use.  Data  on  the  exposure-reduction 


effectiveness  of  closed  systems  do  not 
show  definitive  benefits  and  the 
aiachior  exposure  study  submitted  to 
EPA  fails  to  document  any  improvement 
in  net  exposure  from  "closed"  systems 
under  the  conditions  of  that  study. 
However,  well-engineered  and  well- 
maintained  closed  transfer  systems 
should  theoretically  provide  real 
reductions  in  occupational  exposure  to 
aiachior. 

3.  Requiring  that  all  aiachior  be 
incorporated  into  the  soil  at  application. 

Under  present  registration  terms, 
aiachior  can  be  surface-applied  or  soil- 
incorporated  and  only  about  25  percent 
is  incorporated  under  present  use 
practices.  Soil  incorporation  should 
reduce  the  amount  of  aiachior  available 
for  runoff  and  could  therefore,  reduce 
levels  of  aiachior  contamination  of 
surface  water  bodies.  However,  soil 
incorporation  should  increase  the 
amount  of  aiachior  available  to  leach 
through  soil  to  ground  water.  This  option 
will  be  carefully  evaluated  in  light  of 
these  trade-offs  in  environmental 
behavior  of  aiachior  following  different 
application  techniques. 

4.  Limiting  permissible  application 
rates  to  2  Ibs./acre  of  active  ingredient. 

Under  recently  adopted  requirements, 
aiachior  registrations  now  permit  use  of 
up  to  4  Ibs./acre  active  ingredient  on 
soybeans  and  up  to  8  lbs/acre  active 
ingredient  on  com.  with  rates  ranging  to 
5  Ibs./acre  for  the  various  minor  uses. 
Based  on  USDA  surveys,  the  average 
rate  of  aiachior  usage  is  2.1  Ibs./acre.  By 
requiring  that  all  use  be  limited  to  the  2 
Ibs./acre  rate.  EPA  could  obtain 
reductions  in  occupational  exposure  and 
mn  off  volumes  proportional  to  the 
reduced  volume  which  might  result. 
Monsanto  has  argued  that  heavy  weed 
infestation  or  soil/organic  matter 
conditions  sometimes  require  higher 
application  rates  to  achieve  efficacy. 
Comment  on  this  issue  is  invited, 
especially  from  users  who  apply 
aiachior  at  the  higher  rates. 

5.  Restricting  registration  to 
microencapsulated  (ME)  formulations. 

Monsanto  has  asserted  that  the  ME 
formulation  reduces  exposuie  of 
applicators  to  aiachior  compared  to 
other  formulations  at  comparable  rates 
of  use.  However,  no  supporting  data 
have  been  supplied  and  no  relative 
advantages  or  disadvantages  of  this 
formulation  have  yet  been  established. 

6.  Modifications  and  extensions  of  the 
requirements  imposed  in  the  aiachior 
Registration  Standard. 

In  order  to  address  alachlor's  risks 
during  the  Special  Review  period,  EPA 
required  changes  in  the  registration 
terms  through  the  Registration  Standard. 
The  primary  thrust  of  those 


requirements  is  to  improve  the  quality 
and  quantity  of  information  available  to 
users  about  alachlor's  hazards  and 
about  ways  to  minimize  exposure  during 
handling.  The  requirements  are  fully 
identified  in  the  Aiachior  Registration 
Standard  and  are  fully  discussed  in  the 
PD  1  issued  in  conjunction  with  this 
Notice.  The  label  warnings  on  tumor 
effects  and  water  contamination  could 
be  strengthened  and  amplified.  The 
registrant  training  program  for  users 
could  be  altered  in  curriculum  or 
approach.  Instructions  relating  to 
equipment,  handling  and  application 
could  be  amplified  or  made  more 
mandatory.  Experience  with  these 
restrictions  will  be  evaluated  by  EPA  to 
the  extent  practicable  consistent  with 
the  time  period  over  which  the  Special 
Review  is  conducted. 

Finally,  if  EPA  determines  that  the 
benefits  of  continued  aiachior  use 
outweigh  the  risks  and,  further,  that 
measures  to  reduce  risk  result  in 
offsetting  reductions  in  benefits,  then 
EPA  likely  will  provide  that  aiachior 
registrations  may  continue  in  effect 
without  further  modifications  in 
registration  requirements. 

V.  Rebuttal  Submission  Procedures 

All  aiachior  registrants  and  applicants 
for  registration  are  being  notified  by 
certified  mail  of  the  Special  Review 
being  initiated  on  their  products 
containing  aiachior.  The  registrants  and 
applicants  for  registration  will  have  45 
days  from  the  date  this  notice  is 
received  or  until  February  25, 1985 
(whichever  is  later)  to  submit  evidence 
in  rebuttal  to  the  Agency's  presumption. 
Other  interested  parties  may  submit 
comments  during  the  same  period. 

VI.  Duty  To  Submit  Information  on 
Adverse  Effects 

Registrants  are  required  by  section 
6(a)(2)  of  FIFRA  to  submit  any 
additional  information  regarding 
unreasonable  adverse  effects  on  man  or 
the  environment  which  comes  to  their 
attention  at  any  time.  The  registrant  of 
aiachior  products  must  immediately 
submit  any  published  or  unpublished 
information,  studies,  reports,  analyses, 
or  reanalyses  regarding  any  adverse 
effects  associated  with  aiachior  in 
animal  species  or  humans,  and  claimed 
or  verified  accidents  to  humans, 
domestic  animals,  or  wildlife  which 
have  not  been  previously  submitted  to 
EPA.  These  data  should  be  submitted 
with  a  cover  letter  specifically 
identifying  the  information  as  being 
submitted  under  section  6(a)(2)  of 
FIFRA.  In  light  of  this  Special  Review 
and  the  requirements  of  FIFRA  section 
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6(a)(2).  the  registrants  should  notify  EPA 
of  any  studies  on  alachlor  currently  in 
progress,  their  purpose,  the  protocol,  the 
approximate  completion  data,  a 
summary  of  all  results  observed  to  date, 
the  name  and  address  of  the  laboratory 
performing  the  studies,  and  a  statement 
as  to  whether  these  studies  are  being 
conducted  in  accordance  with  the  Good 
Laboratory  Practices  specified  in  40  CFR 
Part  IGO  as  published  in  the  Federal 
Register  (48  FR  53946).  Specifically, 
information  on  any  adverse 
toxicological  effects  of  alachlor.  its 
impurities,  mefabolifeg.  and  degradation 
products  is  solicited.  Similarly, 
submission  of  any  studies  or  comments 
on  the  benefits  from  the  use  of  alachlor 
is  .'■eqiiested.  All  comments  and 
informiition  and  analyses  which  come  to 
the  attention  of  EPA  mHy  serve  as  a 
basis  for  final  dctermirtation  of 
regukitory  action  following  the  Special 
Revirw. 

VII.  Public  Comment  Opportunity 

During  the  time  allowed  for 
submission  of  rebuttal  evidence,  specific 
comments  are  solicited  on  the 
presumptions  set  forth  in  this  Notice  and 
in  the  Guidance  Document.  In  particular, 
any  documented  episodes  of  adverse 
effects  on  humans  or  domestic  animals 
.should  be  submitted  to  the  Agency  as 
soon  as  possible.  Any  information  as  to 
any  laboratory  studies  in  progress  or 
completed  should  be  submitted  to  the 
Agency  as  soon  as  possible  with  a 
statement  as  to  whether  those  studies 
.ire  in  compliance  with  the  Good 
Laboratory  Practices  specified  in  48  FR 
53946.  Specifically,  information  on  any 
adverse  toxicological  effects  of  alachlor, 
its  impurities,  metabollites.  and 
degradation  products  is  solicited. 
Similarly,  submission  of  any  studies  or 
comments  on  the  benefits  from  the  use 
of  alachlor  is  requested.  All  comments 
and  information  and  analyses,  which 
come  to  the  attention  of  EPA,  may  serve 
as  a  basis  for  final  determination  of 
regulatory  action  following  the  Special 
Review. 

All  comments  and  information  should 
be  sent  to  the  address  given  above, 
preferrably  in  triplicate,  to  facilitate  the 
work  of  EPA  and  others  interested  in 
inspecting  them.  The  comments  and 
information  should  bear  the  identifying 
notation  OPP-30(XX)/44. 

During  the  comment  period,  interested 
members  of  the  public  or  registrants 
may  request  a  meeting  to  discuss  the 
risk  issues  and  methods  of  reducing 
risks.  Prior  to  such  meetings,  the  Agency 
will  place  an  agenda  and  list  of  meeting 
participants  in  the  public  docket.  Any 
member  of  the  public  interested  in 
obtaining  a  copy  of  the  agenda  prior  to 


the  meeting  with  the  Agency  to  discuss 
issues  in  connection  with  this  Special 
Review  should  notify  the  contact  person 
listed  in  this  Notice.  Any  records 
pertaining  to  such  meetings,  including 
minutes,  agendas,  and  comments 
received  will  be  filed  under  docket 
number  OPP-30000/44. 

Dated  January  2. 1985. 
Steven  Schatzow,  , 

Director.  Pesticide  Programs. 
(FR  Doc.  85-591  Filed  l-e-85;  8:45  am) 

BILUNQ  CODE  •5«>-S0-« 


IOPP-30000/45;  FRL-2752-7) 

Dinocap;  Special  Review  of  Pesticide 
Products  Containing  Dinocap 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  notice  announces  that 
EPA  is  initiating  a  Special  Review  of  all 
pesticide  products  containing  the  active 
ingredient  dinocap.  EPA  has  determined 
that  dinocap  is  teratogenic  in  laboratory 
animals.  Dinocap  meets  or  exceeds  the 
risk  criteria  as  described  in  40  CFR 
162.11.  The  Agency  has  determined  that 
handling  or  applying  dinocap  may  pose 
significant  risks  to  pregnant  women 
causing  teratogenic  effects  (birth 
defects)  through  dermal  contact  and 
inhalation  of  the  chemical.  Accordingly, 
a  Special  Review  of  products  containing 
dinocap  is  appropriate  to  determine 
whether  registration  of  these  products 
should  be  permitted  to  continue  and.  if 
so,  under  what  terms  and  conditions. 
During  the  Special  Review  process.  EPA 
wilj  carefully  examine  the  risks  and 
benefits  of  using  dinocap  products  and 
will  determine  whether  additional 
regulatory  actions  are  required. 
DATE:  Comments,  evidence  to  rebut  the 
presumptions  in  this  Notice,  and  other 
relevant  information  must  be  received 
45  days  from  the  date  this  Notice  is 
received  or  until  February  25. 1985. 
ADDRESS:  Written  comments  identified 
as  '•OPP-30000/45"  should  be  sent  by 
mail  to: 

Information  Service^  Section.  Program 
Management  and  Support  Division  (TS- 
757C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401  M 
St..  SW..  Washington.  D.C.  20460. 

In  person,  bring  comments  to:  Rm.  236. 
CM  #2. 1921  Jefferson  Davis  Highway. 
Arlington.  VA. 

Information  submitted  in  any 
comment  concerning  this  Notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 


disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  containing 
material  claimed  to  be  CBI  must  be 
submitted  with  the  CBI  portions  deleted 
for  inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Room  236  at  the 
Virginia  address  given  above,  from  8 
a,m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT. 

By  mail:  Richard  Johnson.  Registration 
Division  (TS-767C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW..  Washington. 
D.C.  20460. 

Office  location  and  telephone  number: 
Rm.  711.  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington.  Virginia.  (703-557- 
7420). 

SUPPLEMENTARY  INFORMATION:  The  term 
"Special  Review"  is  the  name  now  being 
used  by  EPA  for  the  process  previously 
called  the  Rebuttable  Presumption 
Against  Registration  (RPAR)  process. 
Modifications  in  the  process  will  be 
proposed  in  regulations  in  the  near 
future.  Until  other  applicable  final 
regulations  are  adopted,  the  present 
Special  Review  will  adhere  to  RPAR 
procedures  now  in  effect  and  set  forth  in 
40  CFR  162.11. 

EPA  has  determined  that  a  Special 
Review  will  be  conducted  for  all 
pesticide  products  containing  dinocap 
as  an  active  ingredient.  EPA  has  also 
determined  that  data  necessary  to  refine 
the  Agency's  risk  analysis  for 
teratogenicity  must  be  developed  on  an 
accelerated  basis. 

Issuance  of  this  Notice  means  that 
potential  hazards  associated  with  the 
use  of  dinocap  have  been  identified. 
These  hazards  will  be  examined  further 
to  determine  the  nature  and  extent  of 
the  risk,  and  considering  the  benefits  of 
dinocap,  whether  such  risks  cause 
unreasonable  adverse  effects  on  the 
environment. 

The  Agency  identified  hazards 
through  a  review  and  evaluation  of 
studies  submitted  to  the  Agency  during 
the  last  year.  These  studies,  consisting 
of  three  teratology  studies  conducted  on 
rabbits,  are  discussed  in  detail  in  Unit 
I.B  of  this  Notice.  These  studies  were  . 
submitted  to  the  Agency  by  Rohm  & 
Haas  Company  in  response  to  Data- 
Call-In  Notices  sent  by  the  Agency  to 
the  Company.  These  Notices,  sent  under 
authority  of  section  3(c)(2)(B)  of  FIFRA. 
required  the  company  to  conduct  these 
studies  to  support  the  continued 
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registration  of  dinocap-containin^ 
pesticide  products.  As  a  result  of  the 
Agency's  review  and  evaluation  of  these 
studies,  the  Agency  has  concluded  that 
dinocap  is  teratogenic  to  exposed 
animals  and  may  also  be  teratogenic  to 
pregnant  women  exposed  to  the 
chemical. 

I.  Initiation  of  a  Special  Review 

A.  General 

A  pesticide  product  may  only  be  sold 
or  distributed  in  the  United  States  if  it  is 
registered  or  exempt  from  registration 
under  the  Federal  Insecticide,  Fungicide. 
and  Rodenticide  Act  (FIFRA^  (7  U.S.C. 
et  seq.].  Before  a  product  can  be 
registered,  it  must  be  shown  that  it  can 
be  used  without  "unreasonable  adverse 
effects  on  the  environment"  (FIFRA 
section  3(c)(5)),  that  is.  without  causing 
"any  unreasonable  risk  to  man  or  the 
environment,  taking  into  account  the 
economic,  social,  and  environmental 
costs  and  benefits  of  the  use  of  the 
pesticide"  (FIFRA  section  2(bb)).  The 
burden  of  proving  that  a  pesticide  meets 
this  standard  for  registration  is  on  the 
proponent  of  initial  or  continued 
registration.  If  at  any  time  the  Agency 
determines  that  a  pesticide  no  longer 
meets  this  standard  for  registration,  then 
the  Administrator  may  cancel  the 
registration  under  section  6  of  FIFRA. 

The  Agency  has  created  an 
administrative  process  for  fully 
evaluating  whether  a  pesticide  may  no 
longer  satisfy  the  statutory  standard  for 
registration.  This  Special  Review 
process  provides  an  informal  procedure 
through  which  EPA  may  gather  and 
evaluate  information  about  the  risks  and 
benefits  of  a  pesticides  use.  It  also 
provides  a  means  by  which  interested 
members  of  the  public  may  comment  on 
and  participate  in  EPA's  decisio.fimaking 
process.  The  regulations  governing  this 
process  are  set  forth  in  40  CFR  1B2.11. 

A  Special  Review  is  begun  when  EPA 
determines  that  a  pesticide  meets  or 
exceeds  one  or  more  of  the  nsk  criteria 
set  out  in  the  regulations  (40  CFR 
162.11(a)(3)).  The  Agency  gentrslly 
announces  the  beginning  of  the  Special 
Review  by  issuing  a  Position  Document 
(PD)  1  which  is  published  in  the  Federal 
Register.  In  addition,  registrants  of 
affected  products  will  receive  the  PD  1 
by  certified  mail.  Registrants  and  other 
interested  persons  are  invited  to 
scrutinize  the  basis  for  the  Agency's 
decision  to  initiate  the  Special  Review 
and  to  submit  data  and  information 
which  rebut  or  support  the  Agency's 
determination  of  risk. 

If  EPA  determines  that  the  risks  of  use 
exceed  the  benefits.  EPA  will  issue  a 
notice  of  intent  to  cancel  the  registration 


of  products  intended  for  such  use.  The 
notice  may  state  the  intention  to  cancel 
registrations  outright  or  it  may  require 
certain  changes  in  the  composition, 
packaging,  application  methods  and/or 
labeling  of  the  product.  These  changes 
would  be  intended  to  reduce  the  risks  to 
levels  that  when  considered  against  the 
benefits  will  not  pose  unreasonable 
adverse  effects  on  the  environment. 

A  notice  initiating  a  Special  Review  is 
not  a  notice  of  intent  to  cancel  the 
registration  of  a  pesticide,  and  a  Special 
Review  may  or  may  not  lead  to 
cancellation.  This  notice  initiating  a 
Special  Review  for  dinocap  products  is 
an  announcement  of  EPA's  concern 
about  the  safety  of  the  pesticide's  use. 
and  only  after  carefully  considering  the 
risks  and  benefits  of  the  pesticide  and 
determining  that  the  pesticide  appears 
to  cause  unreasonable  adverse  effects 
on  the  environment,  would  EPA  issue  a 
notice  of  intent  to  cancel. 

B.  Presumption 

EPA  has  determined  that  registered 
products  and  applications  for 
registration  of  pesticide  products 
containing  dinocap  meet  or  exceed  the 
risk  criteria  in  40  CFR  162.11(a)(3)(ii)(B). 
That  section  provides  that  a  Special 
Review  shall  be  conducted  if  the  use  of 
a  pesticide  "produces  any  other  chronic 
or  delayed  toxic  effect  in  test  animals  at 
any  dosage  up  to  a  level,  as  determined 
by  the  Administrator,  which  is 
substantially  higher  than  that  to  which 
humans  can  reasonably  be  anticipated 
to  be  exposed,  taking  into  account 
ample  margins  of  safety.  .  .  ."  On  the 
basis  of  the  scientific  studies  and  other 
information  reviewed  by  the  Agency, 
EPA  has  concluded  that  this  risk 
criterion  has  been  exceeded  by  pesticide 
products  containing  dinocap.  The 
following  is  a  brief  summary  of  the  data 
upon  which  the  Agency  based  its 
conclusions. 

Two  primary  and  one  range-finding 
teratology  studies  involving  dinocap 
were  submitted  to  the  Agency  by  Rohm 
&  Haas.  In  the  range-finding  study  7 
groups  of  6  female  New  Zealand  white 
rabbi  is  were  administered  0, 100  31.6, 
100.0.  215.0,  4&4.0.  or  1000.0  mg/kg/day 
respectively  of  dinocap  technical  by 
gavdge  on  days  7  through  19  on 
gestation.  The  study  was  designed 
primarily  to  provide  information  about 
maternal  toxicity.  Upon  review  of  the 
results  of  this  study  the  Agency 
concluded  that  the  no  observable  effect 
level  (.NOEL)  for  maternal  toxicity, 
me.'isured  by  decreased  body  weight 
gain  during  the  dosing  period,  appeared 
to  be  less  than  the  lowest  dose  (10.0  mg/ 
kg/day)  tested. 


The  second  Rohm  &  Haas  dinocap 
study  was  a  complete  (primary) 
teratolojjy  study  in  which  5  groups  of  18 
female  New  Zealand  rabbits  where 
administered  0,  3.0. 12.0  48.0.  or  64.0  mg/ 
kg/day  technical  dinocap  by  gavage  on 
days  7  through  19  of  gestation.  The 
results  indicated  that  the  NOEL  for 
maternal  toxicity,  measured  by 
decreased  maternal  weight  gain,  was  12 
mg/kg/day  and  the  NOEL  for 
teratogenic  effects  was  less  than  3  mg/ 
kg/day,  the  low  est  dose  tested.  The 
teratogenic  effects  observed  in  this 
study  were  primarily  neural  tube  or 
skull  malformations. 

The  third  Rohm  &  Haas  teratology 
study  was  undertaken  for  the  purpose  of 
establishing  a  NOEL  for  the  teratogenic 
effects  of  dinocap.  Because  effects  were 
obser\'ed  at  the  lowest  dose  tested  (3 
mg/kg)  in  the  study  discussed  above,  the 
third  study  used  (40,  48,  48,  24  dems  per 
group,  respectively)  dose  levels  of  0,  0.1, 
0.5  and  48  mg/kg/day  for  4  groups 
exposed  during  days  7  to  20  of  gestation. 
The  number  of  pregnant  animals  at  day 
29  of  gestation  were  35.  40,  41  and  12 
from  the  0.  0.1,  0.5  and  48  mg/kg/day 
dose  levels.  Effects  observed  at  the 
highest  dose  level  include  decreased 
weight  gain,  decreased  implantation 
efficiency,  decreased  viability  index, 
and  increased  resorptions.  Effects  were 
observed  at  the  lowest  doses  tested: 
however,  the  significance  of  these 
effects  is  not  clear.  The  single  instance 
of  hydrocephaly  at  0.5  mg/kg  and  an 
accessory  skull  bone  at  0.1  mg/kg/day 
prevented  the  Agency  from  concluding 
that  either  dose  level  was  a  NOEL; 
however  it  is  possible  that  these  effects 
were  not  co-nipound  related.  These  two 
findings  appear  to  be  within  the 
reported  historical  control  incidences. 
However,  further  definition  of 
classification  "accessory  skull  bone"  is 
needed  as  well  as  information  regarding 
the  submitted  historical  control  data, 
and  regarding  the  grading  of 
hydrocephaly  prior  to  the  determination 
of  the  significance  of  those 
malfor.Tiations.  The  NOEL  for 
teratogenicity  is  unclear. 

Although  it  is  not  clear  at  this  time 
whether  a  NOEL  for  teratogenic  effects 
has  been  established  by  the  third  study, 
the  Agency  used  a  provisional  NOEL  of 
0.5  mg/kg/day  for  purposes  of 
performing  risk  estimates.  If  the 
Agency's  analysis  of  the  additional 
information  regarding  the  third  Rohm 
and  Haas  teratology  study  warrants 
changing  this  provisional  NOEL,  the  risk 
assessmants  will  be  revised  accordingly. 

Mixer/ loader,  applicator,  and  dietary 
exposure  assessments  suggest  that  there 
is  no  margin  of  safety  for  mixer/loaders 
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and  applicators  but  approximately  an 
800-fold  margin  of  safety  for  dietary 
exposure  assuming  a  NOEL  of  0.5  mg/ 
kg/day  and  100  per  cent  dermal 
absorption  for  mixer/loader  and 
applicator  exposure.  Thus,  it  is  the 
exposure  from  handling  and  applying 
dinocap  for  agricultural  and  home 
garden  uses  that  is  of  primary  concern. 

The  mixer/loader  and  applicator 
assessments  were  conducted  for  major 
uses  (apples,  pears,  grapes  and 
cucurbits)  with  the  common  application 
methods  (air  blast  and  boom  sprayers) 
and  formulation  types  at  the  maximum 
application  rates.  The  use  of  protective 
clothing  was  not  assumed  since  most 
labels  do  not  have  this  restriction.  Also, 
100  percent  dermal  absorption  is 
assumed  and  exposure  is  represented  by 
average  values  h-om  surrogate  exposure 
studies  because  of  the  lack  of  actual 
exposure  data. 

Daily  exposure  values  varied 
considerably  between  mixer/loader  and 
applicators  and  between  uses.  The 
lowest  daily  exposure  (applications  of 
sprays  to  apples  and  pears) 
approximates  0.5  mg/kg  and  the  highest 
daily  exposure  (applications  of  sprays  to 
grapes  and  cucurbits)  is  7X  greater. 

The  existing  toxicology  data  base 
includes  several  types  of  studies.  The 
positive  rabbit  teratogenic  effect  is  the 
only  recognized  serious  health  e^ect; 
however  most  the  toxicology  data  base 
has  not  been  reviewed.  The  rat 
teratology  study  has  been  reviewed.  It  is 
negative,  but  it  is  not  scientifically 
adequate  for  use  in  regulatory  decisions. 
Currently,  dinocap  is  scheduled  for 
reregistration  in  FY  86. 

C.  Risk  Reduction  Measures  and  On- 
Going  Studies 

The  producer  of  dinocap.  Rohm  & 
Haas  has  agreed  to  undertake  a  number 
of  studies  and  actions  intended  to  help 
resolve  questions  about  dinocap  and 
reduce  risks  associated  with  the  use  of 
that  product.  The  studies  are  scheduled 
to  be  completed  by  Mardi  1, 1985  and 
the  analysis  of  the  results  of  these 
studies  will  be  completed  by  the  Agency 
by  April  1, 1985.  The  studies  which  will 
be  conducted  by  Rohm  &  Haas  consist 
of  the  following: 

Teratology  study  on  rabbits  using  the 
dermal  route  of  exposure. 

Mixer,  loader,  applicator  exposure 
study. 

Dislodgeable  residue  study  (how 
much  residue  a  worker  would  be 
exposed  to  working  around  the  sprayed 
crops). 

Oral  and  dermal  pharmaco-kinetic 
and  metabolism  study  in  female  rabbits 
(how  the  pesticide  compound  is 
transported  in  the  body). 


A  skin  absorption/penetration  study 
in  the  Rhesus  monkey  (to  simulate 
human  skin  absorption  rates). 

In  addition  to  conducting  the 
foregoing  studies,  a  number  of  other 
actions  have  been  or  will  be  taken  by 
Rohm  &  Haas. 

The  manufacturer  has  voluntarily 
suspended  the  further  marketing  of  their 
dinocap  pesticide  products  in  the  United 
States  until  April  1, 1985. 

The  manufacturer  has  initiated  an 
education  program  to  inform  it? 
customers  (other  formulating 
companies).  State  and  agricultural 
regulatory  agencies,  apple  grower 
associations,  and  distributors  of  the 
company's  decision  and  the  reasons  for 
the  actions  taken. 

The  manufacturer  has  cautioned  its 
customers  against  using  dinocap 
products  already  on  the  market  for 
home/garden  and  greenhouse  use  until 
EPA  completes  its  April  1, 1985, 
evaluation. 

The  manufacturer  has  offered  to  buy 
back  all  unformulated  products  for  the 
home/garden  and  greenhouse  market. 

Rohm  &  Haas  has  also  proposed  to 
add  a  statement  to  their  labels  which 
would  require  that  a  mixer/loader  wear 
a  face  shield  or  goggles,  and  that  field 
workers  wear  protective  clothing  to 
enter  treated  Helds  while  the  spray  is 
still  wet. 

The  Agency  believes  that  very  little 
dinocap  will  be  used  prior  to  April  1, 
1985.  Normally,  most  of  the  use  of 
dinocap  occurs  between  early  spring 
and  late  fall  and  is  used  in  the 
production  of  apples.  The  only  use  (less 
than  1  percent)  which  may  occur  during 
this  interim  period,  is  for  home  garden, 
home  lawn  and/or  greenhouse  use  sites. 
Customers  of  dinocap  for  these  use  sites 
have  been  warned  by  the  manufacturer 
not  to  use  the  product  until  after  the 
Agency  concludes  its  April  1, 1985 
evaluation.  For  these  reasons,  the 
Agency  expects  that  there  will  be  very 
little  mixer/loader  and  field  worker 
exposure  prior  to  April  1, 1985.  Thus,  the 
Agency  has  concluded  that  the 
continued  registration  of  products 
containing  dinocap  will  not  cause 
unreasonable  adverse  effects  on  the 
environment  in  this  interim  period. 

D.  Rebuttal  Criteria 

All  registrants,  applicators  for 
registration  and  other  interested 
members  of  the  public  are  invited  to 
submit  evidence  either  to  support  or  to 
rebut  the  presumption  (as  listed  in  Unit 
I.B  of  this  Notice)  that  dinocap  poses  a 
risk  of  teratogenic  effects.  Under  40  CFR 
162.11(a)(4)(iii)  the  presumption 
initiating  a  Special  Review  must  be 
rebutted  by  sustaining  the  burden  of 


proving,  in  the  case  of  the  chronic 
toxicity  criterion,  "that  the 
determination  by  the  Agency  that  the 
pesticide  meets  or  exceeds  any  of  the 
criteria  for  risk  was  in  error." 

E.  Benefits  Information 

Under  section  3  of  the  FIFRA.  the 
Agency's  decisions  on  pesticide  use 
must  consider  benefits  as  well  as  risks. 
Rohm  &  Haas,  the  sole  U.S.  producer  of 
the  active  ingredient,  annually  produces 
less  than  300,000  pounds  of  active 
ingredient.  Most  of  this  is  used  in  the 
U.S.  as  exports  and  imports  are 
negligible.  This  volume  is  considered  a 
low  production  and  use  volume 
compared  to  other  pesticides.  Excluding 
Rohm  &  Haas  there  are  about  40  other 
registrants/formulators  with  about  140 
products  that  contain  dinocap.  Dinocap 
was  first  registered  in  the  late  1950's  and 
has  been  used  both  as  a  fungicide  and  to 
a  lesser  extent  as  a  miticide. 

Approximately  91  percent  of  dinocap 
is  used  on  apples  to  control  powdery 
mildew  and  to  suppress  mite 
populations.  It  may  be  applied  from 
early  spring  to  late  summer,  from  the 
delayed  dormant  stage  of  the  flower  bud 
and  petal  stage  of  the  tree's 
development  until  shoot  growth  is 
complete.  It  is  applied  to  an  estimated  - 
20  percent  of  the  U.S.  apple  acreage.  For 
certain  varieties  of  apples,  it  is  used  on 
as  much-as  80  percent  of  the  crop. 
Approximately  60  percent  of  dinocap  is 
used  in  the  East  and  31  percent  in  the 
North  Central  U.S.  The  remaining  9 
percent  of  use  is  in  the  Eastern, 
Western,  regions  of  Texas  and  across 
the  U.S.  for  home  gardens.  Home  garden 
use  accounts  for  an  estimated  0.7 
percent  of  dinocap  use.  Use  in  California 
account  for  2  to  3  percent  of  all  dinocap 
use.  Greenhouse  use  is  negligible. 

Benefits  analysis  indicates  that 
dinocap  may  have  important  benefits  in 
powdery  mildew  control  programs  for 
apples  in  the  East  and  Northwest.  Of  the 
13  registered  fungicides  for  apple 
powdery  mildew  only  dinocap  is 
recommended  in  the  East  and  Northwest 
for  continuous  use  during  the  early 
cover  spray  periods.  Other  fungicides 
may  have  drawbacks  such  as 
phytotoxicity  or  resistance.  Dinocap  is 
also  recommended  to  be  alternated  with 
benomyl  for  powdery  mildew  control  on 
cucumbers  and  other  cucurbits. 
Dinocap's  miticide  effects  are 
consequential  to  its  mildew  control;  it  is 
rarely  applied  primarily  as  a  miticide. 

Other  minor  use  sites  include  grapes, 
oranges,  grapefhiit,  peaches,  cherries, 
tomatoes,  melons,  cucurbits  and  floral 
crops.  Home  garden  and  home  lawn 
sites  account  for  less  than  one  percent 
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of  all  dinocap  use.  Use  for  home  lawns 
is  limited  to  California.  Greenhouse  use 
is  also  negligible.  Application  is  by  air 
blast  sprayers  for  orchard  trees,  boom 
sprayers  for  Held  crops,  handheld 
backpack,  hydraulic  sprayers  and 
pressurized  cans  for  greenhouse,  and 
home  garden  use. 

The  most  viable  alternatives  to 
dinocap  for  use  for  apples  are:  calcium 
polysulfide.  sulfur,  triadimefon  and 
triforine.  For  dinocap  use  on  grapes  the 
viable  alternatives  are:  calcium, 
polysulfide.  folpet.  sulfur  and 
triadimefon. 

In  addition  to  submitting  evidence  to 
rebut  the  presumptions  of  risk  in  the 
Special  Review.  40  CFR  162.11(a){5)(iii| 
provides  that  a  registrant  or  applicant 
"may  submit  evidence  as  to  whether  the 
economic,  social  and  environmental 
benefits  of  the  use  of  the  pesticide 
subject  to  the  presumption  outweigh  the 
risk  of  use."  If  the  presumption  of  risk  is 
not  rebutted  the  benefit  evidence 
submitted  by  registrants,  applicants,  and 
other  interested  persons  will  be 
considered  by^he  Administrator  when 
determining  the  appropriate  regulatory 
action. 

Registrants,  applicants,  or  other 
interested  persons  who  desire  to  submit 
benefit  information  should  consider 
submitting  information  on  the  following 
subjects  along  with  any  other  relevant 
information  they  desire  to  submit: 

1.  The  biological  and  economic 
importance  of  dinocap  uses  including 
market  studies  and  estimated  quantities 
applied  for  those  uses. 

2.  The  alternative  chemical  and 
nonchemical  cultural  methods  of  control 
for  registered  uses  and  application 
techniques. 

3.  Assessment  of  the  expected 
changes  in  level  of  efficacy,  yield,  crop 
quality  or  crop  injury  effects  associated 
with  the  use  of  alternatives. 

4.  The  increased  or  reduced  risks 
associated  with  the  mixing,  loading, 
application,  and  disposal  of  alternative 
chemicals,  and  other  hazards  associated 
with  the  potential  increase  in  use  if 
dinocap  was  not  available. 

5.  The  cultural  practices,  spray 
applications,  pre  and  postharvest 
activities,  or  other  factors  that  may  have 
an  effect  on  farmworker  exposure  to 
alternative  chemicals.  Information  with 
regard  to  alternative  cultural  and 
integrated  pest  management  (IPM)  is 
particularly  solicited. 

II.  Rebuttal  Submission  Procedures 

All  registrants  and  applicants  for 
registration  are  being  notified  by 
certified  mail  of  the  initiation  of  the 
Special  Review  on  their  products 
containing  dinocap. 


The  registrants  and  applicants  for 
registration  will  have  45  days  after  the 
date  this  notice  is  received  or  until 
February  25, 1985  (whichever  is  later)  to 
submit  evidence  in  rebuttal  to  the 
Agency's  presumption.  Other  interested 
parties  may  submit  comments  during  the 
same  period. 

III.  Duty  To  Submit  Information  on 
Adverse  Effects 

Registrants  arc  required  by  section 
6(a)(2)  of  FIFRA  to  submit  to  EPA  any 
additional  information  regarding 
adverse  effects  on  man  or  the 
environment  which  comes  to  their 
attention  at  any  time.  Registrants  of 
dinocap  products  must  immediately 
submit  any  published  or  unpublished 
information,  studies,  reports,  analyses, 
or  reanalyses  regarding  any  dinocap 
effects  in  animal  species  or  humans,  and 
claimed  or  verified  accidents  involving 
humans,  domestic  animals,  or  wildlife 
which  have  not  been  previously 
submitted  to  EPA.  These  data  should  be 
submitted  with  a  cover  letter 
specifically  identifying  the  information 
as  being  submitted  under  section  6(a)(2) 
of  FIFRA.  Registrants  should  notify  EPA 
on  any  studies  on  dinocap  currently  in 
progress,  their  purpose,  the  protocol,  the 
approximate  completion  date,  a 
summary  of  all  results  observed  to  date, 
the  name  and  address  of  the  laboratory 
performing  the  studies,  and  a  statement 
as  to  whether  these  studies  are  being 
conducted  in  accordance  with  the  Good 
Laboratory  Practices,  as  published  in  the 
Federal  Register  of  November  29. 1983 
(48  FR  53946). 

rV.  Public  Comment  Opportunity 

During  the  time  allowed  for 
submission  of  rebuttal  evidence,  specific 
comments  on  the  presumption  set  forth 
in  this  Notice  are  solicited  from  the 
public.  In  particular,  any  documented 
episodes  of  adverse  effects  on  humans 
or  domestic  animals  should  be 
submitted  to  the  Agency.  Any 
information  as  to  any  laboratory  studies 
in  progress  or  completed  should  be 
submitted  to  the  Agency  with  a 
statement  as  to  whether  those  studies 
are  in  compliance  with  the  Good 
Laboratory  Practices  specified  in  48  FR 
53946.  Specifically,  information  on  any 
adverse  toxicological  effects  of  dinocap. 
its  impurities,  metabolites,  and 
degradation  products  is  solicited. 
Similarly,  submission  of  any  studies  or 
comments  on  the  benefits  from  the  use 
of  dinocap  is  requested.  All  comments 
and  information  and  analyses,  which 
come  to  the  attention  of  ^A,  may  serve 
as  a  basis  for  final  determination  of 
regulatory  action  following  the  Special 
Review. 


All  comments  and  information  should 
be  sent  to  the  address  given  above, 
preferably  in  triplicate,  to  facilitate  the 
work  of  EPA  and  others  interested  in 
inspecting  them.  The  comments  and 
information  should  bear  the  identifying 
notation  OPP-30000/45. 

During  the  comment  period,  interested 
members  of  the  public  or  registrants 
may  request  a  meeting  to  discuss  the 
risk  issues  and  methods  of  reducing 
risks.  Any  records  pertaining  to  such 
meetings,  including  minutes,  agendas, 
and  comments  received  will  be  filed 
under  docket  number  OPP-30000/45. 

Dated:  |anuary  2. 1985. 
Steven  Schatzow, 

Director.  Office  of  Pesticide  Programs. 
[FR  Doc.  85-592  Filed  1-8-85:  8:45  am) 
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DIlKomocliloropropane;  Intent  To 
Cancel  Registrations  of  Pesticid* 
Products  Containing 
Dibromochloropropane  (DBCP) 

AQENCy:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  intent  to  cancel 
registrations  of  pesticide  products 
containing  DBCP, 

summary:  Products  containing 
dibromochloropropane  (DBCP)  are 
registered  as  pesticides  under  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act.  Registrations  for  uses 
of  DBCP  other  than  for  soil  fumigation  in 
pineapple  culture  in  Hawaii  were 
previously  cancelled.  Only  registrations 
of  pesticide  products  containing  DBCP 
that  were  labelled  for  use  in  fumigating 
pineapple  fields  in  Hawaii  were 
permitted  to  continue.  Recent  evidence 
indicates  that  past  use  of  DBCP  as  a  soil 
fumigant  on  pineapple  fields  has  led  to 
contamination  of  ground  water  used  for 
drinking  water,  and  that  the  properties 
of  DBCP  include  its  continued  potential 
to  leach  to  ground-water  supplies  in 
Hawaiian  soils.  EPA  has  determined 
that  continued  use  of  DBCP  products  in 
Hawaii  would  cause  unreasonable 
adverse  effects  on  the  environment.  EPA 
has  also  determined  that  continued  use 
of  DBCP  would  provide  benefits  to  the 
growers  of  pineapples  who  currently  use 
DBCP.  but  that  those  benefits  are 
outweighted  by  the  risks  of  use  over  any 
lengthy  future  period.  This  notice 
announces  EPA's  intent  to  cancel  the 
remaining  registrations  for  DBCP 
products.  In  this  Notice,  careful  use  of 
the  remaining  stock  of  DBCP  in  limited 
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geographic  areas  is  permitted  until 
December  31. 1986. 
DATE:  Requests  for  a  hearing  by  a 
registrant  must  be  received  on  or  before 
February  8. 1985  or  within  30  days  from 
receipt  by  mail  of  this  Notice,  whichever 
occurs  later.  Requests  for  a  hearing  by 
any  other  adversely  affected  party  must 
be  received  on  or  before  February  8. 
1985. 

ADDRESS:  Requests  for  a  hearing  must 
be  submitted  to: 

Hearing  Clerk  (A-110),  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  D.C.  20460. 
The  administrative  record  for  this  action 
is  available  for  public  inspection  at: 
Information  Ser\'ices  Section,  Program 
Management  and  Support  Division 
(TS-757C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  Rm.  236,  CM#2, 1921 
Jefferson  Davis  Highway.  Arlington, 
VA. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Betty  Shackleford,  Registration 
Division  (TS-767C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington. 
D.C.  20460. 

Office  location  and  telephone  number 
Rm.  717,  CF#2, 1921  Jefferson  Davis 
Highway.  Arlington.  VA,  (703-557- 
7400). 

SUPPLEMENTARY  INFORMATION: 

/.  Introduction 

A.  The  Regulatory  Framework 

Before  a  pesticide  product  may  be 
sold,  held  for  sale,  or  distributed  in 
either  intrastate  or  interstate  commerce, 
the  product  must  be  registered  in 
compliance  with  the  Federal  Insecticide. 
Fugicide.  and  Rodenticide  Act  (FIFRA), 
sections  3(a)  and  12(a)(1).  A  pesticide 
registration  is  a  license  allowing  a 
pesticide  product  to  he  sold  and 
distributed  for  a  specified  use  or  uses  in 
accordance  with  label  instructions  and 
precautions,  and  other  terms  and 
conditions  of  registration.  A  pesticide 
product  will  be  registered  only  if  it 
performs  its  intended  pesticidal  function 
without  causing  "unreasonable  adverse 
effects  on  the  environment"  [FIFRA 
section  3(c)(5)j.  The  term  "unreasonable 
adverse  effects"  is  defined  as  "any 
unreasonable  risk  to  man  or  the 
environment,  taking  into  account  the 
economic,  social  and  environmental 
costs  and  benefits  of  the  use  of  the 
pesticide"  (FIFRA  section  2(bb)l.  This 
standard  requires  a  finding  that  the 
benefits  of  the  use  of  a  pesticide  product 
exceed  the  risks  of  use,  when  the 
pesticide  is  used  in  compliance  with  the 
terms  and  conditions  of  registration  or 


in  accordance  with  commonly 
recognized  practice. 

The  burden  of  providing  that  a 
pesticide  product  satisfies  the  standard 
for  registration  is  on  the  proponents  of 
initial  or  continued  registration.  Under 
section  6  of  FIFRA.  the  Administrator 
may  cancel  the  registration  of  a 
pesticide  product  or  require 
modification  of  the  terms  and  conditions 
of  registration  whenever  he  determines 
that  the  pesticide  appears  to  cause 
unreasonable  adverse  effects  on  the 
environment.  After  issuance  of  a  notice 
of  intent  to  cancel  the  registration  of  a 
pesticide  product,  any  person  adversely 
affected  by  the  action  may  request  an 
adminstrative  hearing  to  challenge  the 
action  pursuant  to  FIFRA  section  6  (b) 
and  (d). 

B.  Factual  Background 

Dibromochloropropane.  frequently 
abbreviated  DBCP,  is  the  common  name 
for  the  pesticide  l,2-dibromo-3- 
chloropropane.  a  soil  fumigant  used  as  a 
nematicide.  The  Agency  has  taken  a 
series  of  regulatory  actions  since  1977  to 
reduce  potential  risks  of  this  pesticide  to 
humans  and  the  environment. 

On  September  8. 1977.  the 
Administrator  issued  a  notice  of  intent 
to  suspend  pesticide  registration  of 
DBCP  for  certain  uses  based  upon  the 
determination  that  it  poses  an 
"imminent  hazard"  to  public  health, 
which  was  published  in  the  Federal 
Register  of  September  28. 1977  (42  FR 
48915).  That  action  was  based  on 
information  showing  that  male  plant 
workers,  exposed  to  DBCP,  had 
experienced  low  and  zero  sperm  counts, 
on  animal  test  data  indicating  DBCP 
was  carcinogen  in  laboratory  animals, 
and  on  laboratory  studies  demonstrating 
DBCP  caused  heritable  genetic  damage. 

On  September  15, 1977,  the  Agency's 
Office  of  Pesticide  Programs  issued  a 
notice  of  rebuttable  presumption  against 
registration  (RPAR)  in  order  to  gather 
and  study  more  information  about 
DBCP,  which  was  published  in  the 
Federal  Register  of  September  22, 1977 
(42  FR  48026). 

Because  of  the  notice  of  intent  to 
suspend  was  not  contested,  on  October 
27. 1977.  registrations  for  use  of  DBCP 
on  19  food  crops  were  suspended,  and 
protective  measures  to  reduce  risks  to 
applicators  were  required  to  be 
implemented  for  all  remaining  uses. 
Notice  of  this  action  was  published  in 
the  Federal  Register  of  November  3, 1977 
(42  FR  57543).  As  required  by  section 
6(c)(1)  of  FIFRA.  a  notice  of  intent  to 
cancel  the  registration  for  the  9  food 
crop  uses  and  to  require  changes  to  the 
terms  and  conditions  of  use  for  the 
remaining  uses  of  DBCP  was 

\ 


simultaneously  issued  in  the  Federal 
Register  on  November  3. 1977  (42  FR 
57545). 

Subsequently,  the  Administrator 
amended  his  notice  of  intent  to  cancel  to 
expand  the  number  of  crops  for  which 
registrations  were  to  be  cancelled  to  23 
and  to  impose  further  use  restrictions 
and  label  precautions  to  protect 
applicators;  notice  of  the  action  was 
published  in  the  Federal  Register  of 
September  13. 1978  (43  FR  40911).  In 
response  to  requests  for  a  hearing  by  a 
coalition  of  farmworkers,  migrant 
farmworker  organizations  and  public 
interest  groups,  the  Administrator  also 
announced  his  intent  to  hold  hearings  to 
determine  whether  DBCP  registrations 
for  certain  other  uses  should  be 
cancelled;  notice  of  this  action  was 
published  in  the  Federal  Register  of 
March  2. 1979  (44  FR  11822). 

Subsequent  to  the  cancellation  notice, 
however,  new  information  was  received 
by  the  Agency  indicating  contamination 
of  ground-water  supplies  by  DBCP  in 
several  areas,  residues  in  additional 
crops  and  in  air  at  sites  outside  the 
application  area.  The  Administrator 
then  issued  a  notice  of  intent  to  suspend 
all  registrations  of  DBCP  on  July  18, 
1979;  notice  of  the  action  was  published 
in  the  Federal  Register  of  July  24. 1979 
(44  FR  43335). 

The  suspension  action  was  contested 
and  a  full  administrative  suspension 
proceeding  was  conducted.  After  the 
suspension  hearings  were  completed. 
Administrative  Law  Judge  Gerald 
Harwood  issued  a  recommended 
decision  that  registrations  for  all  uses  be 
suspend.  In  the  Federal  Register  of 
October  29, 1979  (44  FR  65161)  the  EPA 
Administrator  issued  a  final  decision  to 
suspend  registrations  of  DBCP  for  all 
uses  except  for  use  on  pineapple  fields 
in  Hawaii. 

Use  of  DBCP  in  fumigation  of 
pineapple  fields  was  not  suspended 
because  the  Administrator  concluded 
that  DBCP  residues  were  not  likely  to. 
appear  in  the  fruit,  that  the  few  workers 
potentially  exposed  would  not  be 
exposed  to  levels  greater  than  one  part 
per  billion  DBCP  as  an  8-hour  average 
(the  Occupational  Safety  and  Health 
Administration's  workplace  standard), 
and  that  hydrologic  and  geologic 
considerations  unique  to  Hawaii 
warranted  resolving  any  uncertainties 
about  ground-water  contamination 
during  continued  registration  on  an 
interim  basis. 

On  October  29. 1979.  the 
Administrator  also  issued  a  notice  of 
intent  to  cancel  all  uses  of  DBCP  not 
previously  cancelled,  including  use  on 
pineapple  fields  in  Hawaii.  He 
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concluded  thai  use  of  DBCP  in 
accordance  with  current  terms  and 
conditions  of  registration  and 
widespread  and  commonly  recognized 
practice  appeared  generally  to  cause 
unreasonable  adverse  effects  on  the 
environment  and  that  the  labeling  of 
DBCP  products  does  not  comply  with 
the  Provisions  of  FIFRA;  notice  of  this 
action  af^peared  in  the  Federal  Register 
of  November  9.  1979  (44  FR  65170). 

On  Mdrth  5, 1981.  the  Administrator 
withdrew  the  notice  of  intent  to  cancel 
registrations  for  use  on  pineapple  fields 
in  Hawaii:  notice  i,f  this  action  was 
published  in  the  Federal  Register  of 
March  31. 1'JPl  (46  FR  19592).  This  action 
was  based  on  several  factors.  First, 
registrants  had  submitted  requests  to 
amend  their  product  labeling  to  provide 
further  reductions  in  potential  exposure 
to  workers.  Further,  additional 
information  Aas  provided  to  the  Agency 
concerning  drinking  water 
contamindlion  by  DBF.  examination  of 
pineapple  s  for  DBCP  residues  and  air 
levels  of  DBCP  following  application. 
Finally.  regist;ants  agreed  to  meet 
additional  data  requirements  concerning 
ground-water  monitonng  and  food 
residue  studies,  which  had  been 
imposed  by  the  Agency.  Based  on  these 
factors,  the  Administrator  concluded 
that  exposure  to  DBCP  resulting  from 
use  on  Hawaiian  pineapple  fields  could 
be  reduced  to  extremely  low  levels. 
Accordingly,  this  use  of  DBCP  in 
fumigating  pine-apples  in  Hawaii  was 
allowed  to  continue,  subject  to  amended 
terms  and  conditions  for  registration  of 
pesticide  products  which  were 
implemented  in  part  to  limit  worker 
exposure.  Notice  of  this  action  was 
published  in  the  Federal  Register  of 
March  31.  1981  (46  FR  19597). 

At  the  same  time  the  Agency 
withdrew  the  notice  of  intent  to  cancel 
registrations  of  DBCP  for  use  in 
Fiawaiian  pineapple  production,  the 
Administrator  accepted  requests  from 
registrants  for  voluntary  cancellation  of 
all  other  registered  uses  of  DBCP,  as 
published  in  the  Federal  Register  of 
March  31. 1981  (46  FR  19.'">96).  In  that 
notice,  the  Administrator  amended 
terms  and  conditions  for  registration  of 
pesticide  products  for  use  on  pineapple 
field  in  Hawaii  (46  FR  19597). 

Although  the  use  of  DBCP  for 
Hawaiian  pineapples  has  been  allowed 
to  continue  under  stringent  conditions, 
the  Agency  has  remained  concerned 
about  any  exposure  to  the  chemical.  In 
the  period  since  the  close  the 
cancellation  hearing,  the  Agency  has 
obtained  significant  new  information 
about  the  nature  and  extent  of  ground- 
water contamination  by  DBCP  in 


Hawaii.  This  information  has  changed 
the  Agency's  assessment  of  the  risk- 
benefit  balance  for  the  continued  use  of 
DBCP  in  Hawaii. 

Accordingly,  EPA  issued  a  proposed 
notice  of  intent  to  cancel  registrations  of 
pesticide  products  containing  DBCP  for 
use  in  soil  fumigation  of  pineapples  in 
Hawaii.  That  proposed  cancellation 
notice  was  submitted  to  the  Secretary  of 
Agriculture  and  the  Scientific  Advisory 
Panel  (SAP)  pursuant  to  FIFRA  sections 
6(b)  and  25(d).  Notice  of  its  availability 
was  published  in  the  Federal  Register  of 
Januar)  12. 1P84  (49  FR  1.556). 

C.  Content  of  This  Notice 

This  notice  announces  the  Agency's 
intent  to  cancel  the  registrations  of 
pesticide  products  containing  DBCP  for 
use  as  a  soil  fumigant  on  pineapple 
Helds  arid  pr^ivides  notice  of  the 
availablility  of  scientific  studies 
supporting  this  decision.  The  Agency 
has  determined  that  no  remedial 
changes  can  be  made  in  the  registration 
of  DBCP  for  this  use  to  avoid 
unreasonable  adverse  effects  on  the 
environment:  the  .'Agency,  Therefore,  has 
determined  that  registrations  for  this  use 
should  be  concelled.  Unit  II  of  this 
notice  presents  the  Agency's 
determinations  on  the  health  risks  and 
economic  benefits  of  this  use  of  DBCP. 
Details  of  the  Agency's  decision  are  set 
forth  in  Unit  III  of  this  notice,  whirh 
includes  provisions  for  use  of  existing 
stocks  and  disposal  requirements.  Unit 
IV  contains  the  comments  received  by 
EPA  from  the  U.S.  Department  of 
Agriculture  and  the  Scientific  Advisory 
Panel  following  their  review  of  the 
proposed  notice  of  intent  to  cancel.  It ' 
also  includes  the  Agency's  response  to 
these  comments. 

Unit  V  sets  out  the  procedures  by 
which  a  registrant  or  other  person 
adversely  affected  by  this  notice  may 
request  a  hearing  to  challen^te  the 
determinations  set  forth  in  this  notice 
and  to  avoid  automatic  cancellation  at 
the  end  of  30  days  from  publication  of 
this  Notice,  or  from  receipt  of  this  Notice 
by  the  registrant,  whichever  is  later. 

II.  Determination  on  Risks  and  Benefits 
of  the  Pestiddal  Uses  of  DBCP 

In  reaching  the  decisions  set  forth  in 
this  Notice,  the  Agency  has  considered 
information  on  health  risk, 
environmental  effects  and  the  economic 
and  social  benefits  associated  with  the 
pesticidal  use  of  DBCP.  This  unit 
summarizes  the  Agency's  bases  for  its 
decision  to  cancel  the  registrations  of 
pesticide  products  containing  DBCP. 


A.  Use  of  DBCP  as  a  Pesticide 

Approximately  130.000  pounds  active 
ingredient  of  DBCP  are  used  as  a 
pesticide  in  the  U.S.  annually.  All  of  this 
active  ingredient  currently  is  used  as  a 
pre-plant  soil  fumigant  in  Hawaiian 
pineapple  production  on  the  island  of 
Maui.  DBCP  is  applied  before  planting  in 
combination  with  Telone  11*  and  is 
chisel  infected  directly  into  the 
pineapple  beds  to  control  nematodes 
which  can  seriously  damage  the 
pineapple  plants.  The  beds  are  then 
covered  with  a  black  plastic  mulch  and 
pineapple  crowns  are  planted  through 
the  mulch. 

B.  Determirjfition  on  Risk 

Based  upon  the  evidence  of  record  in 
the  suspension  proceeding,  the 
Administrator  concluded  that  DBCP 
causes  cancer  in  laboratory  animals  and 
must  be  regarded  as  posing  ris!>'s  of' 
cancer  to  humans;  that  DBCP  is  a 
testicular  toxin  in  humans  which  is 
capable  of  affecting  testicular  function 
and  interfering  with  spermatogenesis: 
and  that  DOCP  is  an  animal  and  human 
mutagen  which  causes  mutations  both  in 
somatic  (body)  and  gametic  (germinal] 
cells — the  latter  of  which  can  result  in 
the  transmission  of  heritable  effects  to 
future  generations.  Those  findings  were 
published  in  the  Federal  Register  of 
November  9. 1979  (44  FR  65170). 

He  also  concluded  that  human 
expoure  to  DBCP  would  be  of  concern  if 
it  occurred  as  a  result  of  consumption  of 
drinking  water  contaminated  with 
DBCP;  consumption  of  residues  of  DBCP 
in  pineapples  grown  in  soil  treated  with 
DBCP;  inhalation  of  ambient  air  levels  of 
DBCP  in  or  around  treated  fields:  and 
dermal  contact  with  DBCP  either  during 
application  and  related  procedures,  or 
from  residues  in  soil  or  on  bark  and 
foliage. 

As  discussed  in  Unit  I.B.  of  this 
Notice,  the  Administrator  later  decided 
to  withdraw  the  notice  of  intent  to 
cancel  registration  of  DBCP  for  use  in 
fumigating  pineapple  fields.  In  reaching 
this  decision,  the  Administrator 
concluded  that  the  evidence  of  potential 
contamination  of  groimd  water  in 
Hawaii  was  not  adequate,  there  was  no 
defensible  evidence  of  DBCP  residues 
occurring  in  pine^pples  grown  in 
fumigated  soils,  and  that  exposures  to 
fumigation  applicators  could  be 
maintained  at  adequately  low  levels; 
notice  of  this  action  was  published  in 
the  Federal  Register  of  March  31. 1981 
(46  FR  19593).  However,  new 
information  has  been  obtained  by  the 
Agency  which  alters  its  conclusions 
about  the  risks  with  respect  to  DBCP 
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contamination  of  ground  water  in 
Hawaii.  This  potential  exposure  route 
and  the  other  routes  of  exposure  are 
addressed  below. 

1.  Ground  Water  Contamination.  The 
EPA  decision  to  withdraw  the        ~ 
cancellation  of  DBCP  registradons  for 
use  in  Hawaii  on  pineapple  fields  was 
based  in  part  on  the  fact  that 
widespread  monitoring  of  drinking 
water  supplies  demonstrated  that  there 
were  only  a  very  few  positive  Findings  in 
drinking  water  and  only  at  very  low 
levels,  as  discussed  in  the  Federal 
Register  of  March  31, 1981  (46  FR  19593). 
An  extensive  discussion  of  these 
Findings  and  the  hydrologic  and  soil 
properties  in  Hawaii  are  contained  in 
that  notice  of  withdrawal. 

In  March  1981,  the  available 
monitoring  data  did  not  indicate  that 
DBCP  contamination  of  drinking  water 
in  Hawaii  could  present  a  signiHcant 
risk  to  public  health. 

However,  knowledge  of  hydrologic 
and  soil  properties  in  Hawaii  did  not 
provide  definitive  information  indicating 
that  contamination  of  drinking  water 
sources  with  DBCP  could  not  occur. 

To  resolve  the  uncertainties  and  lack 
of  data,  the  Agency  undertook  work 
with  the  State  of  Hawaii  to  carry  out  an 
extensive  monitoring  program.  The 
Agency  also  requested  that  leaching 
studies  be  conducted  to  further  the 
understanding  of  the  movement  and 
persistence  of  DBCP  in  Hawaiian  soils. 
The  program  included  extensive, 
periodic  sampling  at  several  sites 
through  out  the  Hawaiian  islands,  as 
well  as  intensive  soil  monitoring  at  one 
specific  site. 

New  information  now  available  to  the 
Agency  indicates  that  DBCP  leaches 
through  various  types  of  soil,  including 
Hawaiian  soils.  DBCP  is  also  known  to 
be  persistent  in  both  soil  and  water. 
These  factors  strongly  suggest  the 
potential  to  contaminate  ground  water 
in  Hawaii.  This  potential  is  now  borne 
out  by  recent  monitoring  data. 

The  ground-water  monitoring 
conducted  over  the  least  2  years  has 
provided  new  evidence  which  prompts 
more  serious  concern  for  corrtamination 
of  ground-water  supplies.  These  findings 
include  detectable  levels  of  DBCP  in 
ground  water  at  seven  new  sites,  levels 
have  ranged  from  20  parts  per  trillion 
(ppt)  to  as  high  as  2700  ppt  in  a  seepage 
site  at  Maliko  Gulch,  Hawaii.  However, 
most  of  the  samples  showed 
contamination  in  the  range  of  50  to  500 
ppt.  Sites  which  have  been  identified  as 
contaminated  include  wells  and  shafts 
which  tap  the  basal  aquifers  in  Oahu 
and  Maui.  Contamination  of  these  basal 
aquifers  is  of  particular  concern  because 
such  aquifers  provide  the  principal 


source  of  fresh  water  in  the  State  of 
flawaii.  Some  to  the  wells,  shafts, 
tunnels  or  springs  which  have  been 
found  to  be  contaminated  during  the  last 
two  years  have  been  used  for  drinking 
water  supplies.  The  Agency  has  been 
unable  to  quantify  the  levels  of  risk  of 
adverse  reproductive  effects  and 
heritable  mutagenic  damage  because  no- 
observed-effect-levels  (NOEL)  were  not 
seen  for  these  effects  in  animal  studies. 
However,  the  Agency  has  developed 
quantitative  estimates  of  the  risks  of 
cancer  from  consuming  drinking  water 
contaminated  by  DBCP.  The  EPA's 
Carcinogen  Assessment  Group  (CAG) 
has  estimated  the  excess  lifetime  cancer 
risk  rates  for  different  DBCP  exposures. 
For  the  typical  contamination  levels 
cited  above,  50,  ppt  to  500  ppt,  the 
Agency  has  determined  that  the  upper 
bound  estimates  of  excess  cancer  risks 
are  in  the  range  of  9x10"*  (or  9  excess 
cancers  per  1.000,000  exposed  persons) 
to  9x10"*  (or  9  excess  cancers  per 
100,000  exposed  persons),  respectively, 
for  a  lifetime  consumption.  These  risk 
estimates  assume  70  years  of  drinking  2 
liters  of  contaminated  water  per  day  by 
a  60-kilogram  adult.  Because  of  the 
location  and  geography  of  the  State, 
ground-water  supplies  in  Hawaii  are 
particularly  vital  and  the  potential 
disruptions  to  life  in  the  State  resulting 
from  any  significant  contamination  of 
drinking  water  could  be  severe. 

2.  Food  Residues.  The  Administrator's 
1979  decision  suspending  all  uses  of 
DBCP,  except  the  use  on  pineapple 
fields,  noted  that  this  particular  use  is 
not  likely  to  result  in  DBCP  residues  in 
the  fruit,  as  discussed  in  the  Federal 
Register  of  November  9, 1979  (44  FR 
65165).  Additional  data  presented  to  the 
Agency  since  the  suspension  proceeding 
showed  no  detectable  DBCP  residues  in 
a  variety  of  samples  taken  by  Del  Monte 
Corporation  and  by  FDA  as  described  in 
detail  in  the  Federal  Register  of  March 
31, 1981  (48  FR  19594).  The  Agency  has 
no  evidence  at  this  time  to  indicate  that 
the  public  is  hkely  to  be  exposed  to  any 
unreasonable  risk  from  residues  in 
pineapples  grown  in  fumigated  soils. 

3.  Handling  and  Application.  In  his 
decision  not  to  suspend  the  pineapple 
use,  the  Administrator  found  that  only  a 
small  number  of  workers  were  involved 
and  that  they  were  unlikely  to  be 
exposed  to  more  than  the  1  part  per 
billion  (ppb)  (8  hour  time  weighted 
average)  DBCP  standard  set  by  the 
Occupational  Safety  and  Health 
Administration  (OSHA);  that  finding 
was  published  in  the  Federal  Register  of 
November  9, 1979  (44  FR  65165).  Since 
the  suspension  decision,  the  Pineapple 
Growers  Association  of  Hawaii 
submitted  additional  data  which  tended 


to  confirm  the  technological  feasibility 
of  achieving  the  1  ppb  standard  during 
application  of  DBCP  as  discussed  in  the 
Federal  Register  of  March  31, 1981  (46 
FR  19595).  However,  the  available  data 
were  limited  in  scope.  Further,  no  data 
were  available  on  potential  exposures 
during  transfer  and  loading,  during 
equipment  repair,  or  for  the  full  range  of 
dosage  rates  and  application  methods. 

The  amended  registrations  for  DBCP 
use  in  pineapple  production  required 
periodic  monitoring  to  assure  that  the  1 
ppb  DBCP  average  for  8  hours  is  being 
maintained.  In  addition,  the  amended 
labeling  required  closed  loading, 
transfer  and  application  systems; 
protective  clothing  during  loading, 
transfer  or  repairs;  and  special 
equipment  design  and  testing.  Extensive 
training  and  medical  monitoring  of  all 
workers  is  required. 

A  pilot  study  conducted  by  the 
University  of  Hawaii  in  1980  examined 
sperm  counts  and  related  parameters  in 
pineapple  workers  and  certain  residents 
on  Molokai.  The  Agency's  statistical 
analysis  showed  no  statistically 
significant  differences  in  sperm  counts 
between  workers  and  residents. 
However,  the  unusually  low  sperm 
counts  in  the  13  pineapple  field  workers 
raised  questions  about  whether  the 
OSI-IA  workplace  standard  can  be 
maintained  and/or  whether  adverse 
effects  can  occur  below  the  OSHA 
standard. 

To  explore  these  questions  further,  in 
January  1981,  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  initiated  a  comprehensive 
study  of  men  working  in  pineapple 
culture  who  are  potentially  exposed  to 
DBCP.  NIOSH  and  the  Hawaii  Pesticide 
Hazard  Assessment  Project  of  the 
Pacific  Biomedical  Research  Center 
(PBRC).  University  of  Hawaii,  worked 
jointly  on  the  investigation  which  was 
conducted  on  two  pineapple  plantations 
on  Maui,  Hawaii.  Sampling  of  air 
concentration  around  workers  was 
conducted  during  February  25  to  March 
6, 1981,  and  July  14  through  24. 1981. 
Medical  evaluations  of  study 
participants  were  conducted  before  field 
preparation  had  begun  in  February- 
March  of  1981,at  mid-season  in  July, 
and  after  preparation  had  been  ended  in 
October.  Of  the  114  men  who  were 
examined  and  interviewed,  74  were 
from  potentially  exposed  job  categories 
and  40  were  from  non-exposed 
categories.  Fifty-six  exposed  and  19  non- 
exposed  workers  contributed  semen 
samples  in  the  pre-,  mid-  and  post- 
season sampling. 

In  February  1982,  an  interim  report 
from  NIOSH  to  the  Agency  provided  the 
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results  of  the  environmental  monitoring 
and  sperm  count  analysis.  Exposures  to 
DBCP  were  low.  ranging  from  20  parts 
per  billion  to  none  detected.  Analyses  of 
the  sperm  count  data  revealed  no 
significant  differences  among  exposure 
groups.  The  interim  report  indicated  that 
the  detailed  work  records  of  time  spent 
in  DBCP-exposed  fields  or  other  job 
categories  would  be  evaluated  before 
the  investigation  could  be  completed. 
The  report  also  noted,  however,  that  the 
information  should  not  substantially 
change  from  the  interim  frndings. 

The  Maui  Pineapple  Company,  the 
only  current  user  of  DBCP.  has 
implemented  all  the  requirements  for 
worker  protection  and  continues  to 
approach  worker  protection  from  DBCP 
in  a  careful  and  responsible  manner. 
Based  upon  the  available  evidence,  the 
Agency  has  concluded  that  exposures  to 
DBCP  through  handling  or  application 
are  likely  to  be  extremely  low  and  are 
not  likely  to  present  an  unreasonable 
risk  to  workers, 

C.  Determination  on  Benefits 

DBCP  is  applied  as  a  pre-plant  soil 
fumigant  in  combination  with  Telone  II* 
on  Hawaiian  pineapple  acreage  for 
control  of  the  root-knot  nematode. 
Mc/oidogyne  javanica  (Treub).  and 
reniform  nematode.  Rotylenchulus 
reniformis  (Linford).  Currently,  the  Maui 
Pineapple  Company  is  the  only  U.S. 
pineapple  producer  using  DBCP.  Maui 
Pineapple  Company  grows 
approximately  8.000  acres  of  pineapple 
on  two  plantations  on  the  island  of 
Maui. 

Generally,  the  acrea^'e  is  treated  with 
DBCP  and  Telone  II*  combination  at 
piiinting.  Pineapples  are  a  perennial 
crop,  and  DBCP  is  only  applied  pre- 
plant.  Approximately  1.900  of  the  8.000 
pineapple  acres  are  treated  annually 
with  1  JO.OOO  pounds  of  DBCP  active 
ingredient.  Pre-p!ant  application  of 
DBCP  to  a  field  provides  nematode 
control  over  the  multi-year  production 
cycle.  The  adequacy  of  nematode 
control  can  be  a  decisive  factor  in 
whether  two  or  three  har\esls  can  be 
made  from  a  field  prior  to  replanting  of 
the  field  for  a  new  production  cycle. 

If  DBCP  were  unavailable  for  use  on 
Hawaiian  pineapple.  Maui  Pineapple 
Conipany  would  be  expected  to  incur 
long-run  averisge  annual  adverse 
economic  impacts  ranging  f.'-om 
approximately  $3.3  million  to  $5.5 
million.  Because  pineapples  are  a 
perennial  crop  and  DBCP  is  applied  pre- 
plant  once  per  4  to  5  year  production 
cycle,  the  full  extent  of  economic 
impacts  will  not  be  realized  until 
approximately  5  years  after  withdrawal 
of  DBCP  from  the  market 


The  magnitude  of  the  adverse 
economic  impacts  within  the  estimated 
range  is  dependent  on  the  extent  of  the 
efficacy  of  Nemacur*.  a  post-plant 
nematicide  recently  registered  for  use  on 
pineapples.  If  found  sufficiently 
efHcacious,  Nemacur*  would  be  applied 
post-plant  through  drip  irrigation 
systems  to  supplement  the  nematode 
control  obtained  with  pre-plant 
applications  of  Telone  II*.  The 
withdrawal  of  DBCP  from  the  market 
will  not  increase  the  volume  of  Telone 
U*  applied  above  the  current  levels 
because  Telone  II*  is  used  in 
combination  with  DBCP.  and  is  being 
used  at  the  registered  limits  of 
application. 

The  oligopolistic  nature  of  the 
pineapple  industry  combined  with  the 
involvement  of  the  companies  in  most 
aspects  of  the  pineapple  industry, 
ranging  from  cultivation  to  marketing, 
complicates  quantitation  of  the  impact 
of  a  DBCP  withdrawal.  However,  if 
Nemacur*  is  found  to  perform 
inadequately,  significant  losses  in 
pineapple  production  would  be  expected 
to  raise  pineapple  product  prices  at  the 
consumer  level,  unless  supplies  from 
other  locations  become  available. 
Imported  pineapples,  from  North  Central 
Latin  America,  may  provide  supply 
increases  sufficient  to  offset  the  price 
effects  of  reduced  production  on  Maui. 

More  detailed  information  on  the 
economic  impacts  resulting  from 
cancellation  of  the  DBCP  pineapple 
registration  can  be  found  in  the 
Agency's  "Benefit  Analysis  of  DBCP  Use 
on  Pineapples"  prepared  in  support  of 
this  regulatory  action. 

D.  Determination  of  Unreasonable 
Adverse  Effects 

EPA  has  analyzed  the  relative  risks 
and  benefits  of  the  continued  use  of 
DBCP  in  Hawaii  pineapple  production 
as  a  soil  fumigant  and  has  determined 
that  such  use  will  cause  unreasonable 
adverse  effects  on  the  environment.  As 
summarized  above,  the  continued  use  of 
DBCP  as  a  soil  fumigant  poses  risks  of 
adverse  reproductive  effects,  heritable 
mutagenic  damage,  and  cancer  from 
consumption  of  contaminated  drinking 
water.  Possible  long-term  contamination 
of  drinking  water  could  affect  a  large 
number  of  people  in  the  Hawaiian 
islands  if  use  were  to  occur  in  much  of 
the  current  land  used  in  pineapple 
culture.  Although  the  economic  benefits 
from  this  use  in  Hawaii  are  substantial, 
the  long-term  risks  of  human  exposure 
through  ground-water  contamination 
outweigh  these  benefits.  The  Agency 
finds  that  this  use  pattern  can  cause 
unreasonable  adverse  effects  on  the 
environment  Moreover,  the  continued 


use  of  existing  stocks  under  the 
restrictive  terms  of  this  Notice,  as 
described  in  Unit  III,  will  protect  users 
from  immediate  loss  of  all  benefits  of 
use  of  DBCP.  while  likely  avoiding  any 
continuing  risk  of  drinking  water 
contamination. 

Continued  use  through  1986.  under  the 
existing  stocks  provisions,  therefore  will 
not  result  in  unreasonable  adverse 
effects  on  the  environment.  Accordingly, 
EPA  intends  to  cancel  remaining 
registrations  of  DBCP  products  for  use  in 
fumigating  pineapple  fields  in  Hawaii, 
while  permitting  continued  use  in 
accordance  with  the  existing  stocks 
provision. 

III.  Regulatory  Action 

Based  upon  the  assessments 
summarized  above,  the  Agency  has 
determined  that  the  use  of  DBCP  in  the 
production  of  pineapple  poses  risks 
greater  than  the  social,  economic  and 
environmental  benefits  of  that  use. 
Therefore,  the  Agency  has  decided  to 
cancel  registrations  of  DBCP-containing 
products  for  use  as  a  soil  fumigant  on 
pineapples  in  Hawaii.  This  Unit  of  the 
notice  announces  EPA's  intent  to  cancel 
thi«  use  of  DBCP  and  establishes 
procedures  to  be  followed  in  the  use  or 
disposal  of  existing  stocks  of  pesticide 
products  containing  DBCP.  It  also 
describes  the  procedures  by  which 
registrants  and  other  adversely  affected 
persons  can  request  a  hearing  to 
challenge  the  cancellation  action. 

A.  Notice  of  Intent  To  Cancel 

All  registrations  for  pesticide  products 
containing  DBCP  are  cancelled,  effective 
at  the  end  of  the  30-day  period  following 
receipt  of  this  notice  by  the  affected 
registrants  or  its  publication  in  the 
Federal  Register,  whichever  occurs  later. 

B.  Existing  Stocks  and  Disposal 
Provisions 

A  pesticide  product  whose 
registration  is  cancelled  is  no  longer 
registered.  FIFRA  prohibits  any  person 
from  distributing,  selling,  offering  for 
sale,  holding  for  sale,  shipping, 
delivering  for  shipment,  or  receiving 
(and  having  so  received]  delivering  or 
offering  to  deliver,  to  any  person  any 
pesticide  which  is  not  registered. 

However,  section  12(a)(1)  of  FIFRA 
permits  existing  stocks  of  a  cancelled 
pesticide  to  be  sold,  distributed,  and 
used  in  accordance  with  terms  and 
conditions  established  by  the 
Administrator  pursuant  to  FIFRA 
section  6(a)(1).  This  unit  of  the  notice 
establishes  the  terms  and  conditions 
governing  sale,  distribution  and  use  of 


Federal  Register  /  Vol.  50,  No.  6  /  Wednesday.  January  9,  1985  /  Notices 


1127 


existing  stocks  of  DBCP  labeled  for  soil 
fumigant  use  on  pineapples. 

1.  Existing  stocks  are  defined  as  any 
pesticide  product  containing  DBCP  as  an 
active  ingredient  whose  registration  is 
cancelled  by  this  Notice,  and  which  is 
present  within  the  territorial  United 
States  on  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

2.  Within  30  days  from  receipt  of  this 
notice,  any  person  holding  existing 
stocks  of  DBCP,  as  defined  in  Unit  ni.B.l 
above,  must  provide  EPA  with  a  written 
request  in  order  to  qualify  for  the 
provisions  for  existing  stocks  provided 
by  this  notice,  and  must  provide  the 
Agency  with  an  itemized  inventory  of 
those  s'ocks.  Requests  for  an  existing 
stocks  provision  should  be  submitted  to 
the  Agency  at  the  address  previously 
provided  in  this  notice. 

If  a  person  holding  DBCP  stocks  does 
not  submit  the  required  request  and 
inventory  information,  any  existing 
stocks  of  the  cancelled  pesticide  in  the 
possession  of  such  person  must  be 
disposed  of  in  accordance  with  the 
requirements  of  Unit  III.B.8  below, 
within  120  days  of  publication  of  this 
notice. 

3.  Existing  stocks  may  be  used  only  to 
the  extent  permitted  in  Unit  III.B.  4,  5, 
and  6. 

4.  Existing  stocks  of  DBCP  may  be 
distributed,  sold,  offered  for  sale,  held 
for  sale,  shipped,  delivered  for  shipment, 
received,  or  (having  been  so  received) 
delivered  or  offered  for  delivery  to  any 
other  person  for  use  in  the  territorial 
United  States  only  if  use  will  be.  (a)  in 
compliance  with  the  provisions  of  Unit 
III.B.  5  and  6,  below;  (b]  for  disposal  in 
compliance  with  the  provisions  of  Unit 
III.B.8.  below  or  in  a  manner  which 
would  not  violate  FIFRA  section  12  if 
the  product  were  still  registered. 

5.  Existing  stocks  of  DBCP  may  be 
used  only  in  accordance  with  all  of  the 
following  limitations  and  conditions: 

a.  Existing  stocks  of  DBCP  may  be 
used  only  as  a  pre-plant  soil  fumigant  in 
pineapple  fields  on  the  island  of  Maui  in 
the  State  of  Hawaii. 

b.  These  existing  stocks  may  be  used 
on  Maui  only  until  January  1, 1987,  in 
accordance  with  the  terms  and 
conditions  established  by  unanimous 
agreement  of  the  panel  to  be  established 
pursuant  to  this  notice  hereafter  referred 
to  as  the  "DBCP  Use  Panel".  The  panel 
shall  consist  of  voting  representation 
from  EPA  and  from  the  State  of  Hawaii 
except  that  the  State  of  Hawaii  is  not 
required  to  participate  and  may  request 
that  EPA  make  the  determination.  EPA 
will  provide  the  appropriate  technical 
staff  and  the  U.S.  Geological  Survey 
(USGS)  also  will  be  asked  to  provide 
technical  assistance. 


Persons  wishing  to  use  stocks  which 
have  been  qualified  for  the  existing 
stocks  provision  as  defined  in  Unit 
III.B.2  may  apply  for  determination  by 
the  DBCP  Use  Panel  to  identify  those 
fields  on  the  island  of  Maui  where 
existing  stocks  may  be  used  by 
submitting  such  requests  to  Betty 
Shackieford  at  the  address  previously 
indicated  in  this  notice.  Determination 
for  use  of  existing  stocks  of  DBCP  may 
be  requested  for  one  or  more  fields. 
Applicants  requesting  determinations  by 
the  panel  should  identify  all  fields  and 
times  for  DBCP  treatment  in  a  single 
request  for  determination  by  the  panel. 
Any  subsequent  request  for 
determination  by  the  same  applicant 
must  show  good  cause  for  not  having 
included  those  requests  with  the  initial 
request  for  determination.  Minor 
modifications  to  a  determination 
previously  made  by  the  panel  may  be 
permitted  by  EPA  on  an  individual  basis 
without  reconvening  the  Use  Panel  if  it 
is  determined  that  such  modifications 
are  within  the  scope  of  the  initial 
determination. 

The  DBCP  Use  Panel  will  consider 
determination  requests  in  accordance 
with  the  guidelines  described  below. 

(1)  As  soon  as  possible  after  receipt  of 
any  request  for  approval  to  use  existing 
stocks,  the  panel  will  convene  a  public 
information-gathering  meeting  in  the 
State  of  Hawaii  or  at  a  site  to  be 
designated  after  public  notice  of  at  least 
15  days.  The  notice  will  describe  any 
requests  for  determination  to  permit  use 
of  DBCP  which  have  been  received  by 
the  Agency.  Copies  of  the  requests  will 
be  made  available  before  the  meeting 
upon  request.  Members  of  the  interested 
public  will  be  invited  to  present  written 
and  oral  commentary  on  the  requested 
DBCP  usage.  The  panel  may  request 
other  public  presentations  or  schedule 
other  public  meetings  if  it  deems  they 
are  necessary. 

(2)  The  panel  may  request  any 
reasonable  documentation  or 
supplementary  presentations  of 
information  from  the  person(s) 
requesting  a  determination  permitting 
use  of  existing  stocks  of  DBCP. 

(3)  The  panel  shall  consult  witli  the 
uses,  to  the  extent  practicable,  and 
may  consult  with  any  other  pubhc  or 
private  experts. 

(4)  The  panel  shall  base  its 
determination  to  permit  use  of  DBCP 
existing  stocks  upon  a  Hnding  that  such 
use  "will  not  be  likely  to  result  in 
contamination  of  potable  water  supplies 
with  currently  detectable  levels  of 
DBCP."  In  making  its  decisions,  the 
DBCP  Use  Panel  shall  consider  whether 
the  particular  field  is  upgrade  of  a 
potable  water  supply,  whether  a  cone  of 


depression  induced  by  pumping  potable 
water  supplies  may  intersect  the 
leachate  from  the  particular  pineapple 
field,  and  such  other  factors  as  the  panel 
may  deem  appropriate.  An  aquifer  or  a 
portion  of  an  aquifer  will  not  be 
considered  potable  if  its  quahty  (as 
determined  by  relevant  factors  including 
salt  water  intrusion,  nitrate  levels,  total 
dissolved  solid  levels,  and  bacteria 
levels)  would  render  the  aquifer 
unsuitable  for  use  as  a  drinking  water 
supply.  Present  and  future  uses  of  the 
water  will  be  considered. 

(5)  The  panel  may  approve  use  of 
existing  stocks  for  any  qualified  field  or 
fields  and  for  any  period  of  one  or  two 
years,  but  in  no  event  shall  approval  be 
granted  for  any  use  after  December  31, 
1986.  To  the  extent  possible,  the  panel 
should  reach  a  determination  on  every 
request  for  DBCP  use  presented.  The 
panel  may  impose  other  conditions  on 
use  consistent  with  this  Notice  and  the 
responsibilities  designated  for  the  panel 
under  this  Notice.  Approval  of  use  must 
be  by  both  voting  representatives, 
unless  Hawaii  requests  that  the  decision 
be  made  by  the  EPA  representative 
alone.  Approval  may  be  conditioned  on 
a  requirement  for  monitoring  of  soil 
and/or  ground  water  in  or  around  fields 
treated  with  DBCP.  The  panel's 
determinations  and  a  short  statement  of 
the  reasons  for  the  decision  will  be 
published  in  the  Federal  Register. 

(6)  All  requests  for  determination, 
submissions  to  the  use  panel, 
determinations  by  the  panel,  comments 
or  other  materials  related  to  panel 
determinations  will  be  placed  in  docket 
OPP-66106A  and  will  be  available  to  the 
public  for  inspection. 

c.  No  use  of  DBCP  as  a  pre-plant  soil 
fumigant  in  pineapple  fields  will  be 
permitted  after  December  31, 1986. 

6.  Except  as  set  forth  in  Unit  III.B.5, 
use  of  existing  stocks  of  DBCP  shall  be 
in  accordance  with  the  terms  and 
conditions  of  its  labeling  and  the 
requirements  of  the  March  5, 1981, 
amendment  to  registrations  of  DBCP  for 
use  of  pineapple  fields. 

7.  After  December  31, 1986,  existing 
stocks  of  DBCP  pesticide  products  may 
not  be  distributed,  sold,  offered  for  sale, 
held  for  sale,  shipped,  delivered  for 
shipment,  or  received  for  delivery.  Any 
stocks  of  pesticide  products  containing 
DBCP  after  December  31, 1988,  shall  be 
disposed  of  in  compliance  with  the 
requirements  of  Unit  III.B.8. 

8.  Existing  stocks  of  pesticide 
products  containing  DBCP  must  be 
disposed  of  in  the  manner  prescribed  by 
regulation  pursuant  to  the  Resource 
Conservation  and  Recovery  Act. 
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C.  Pending  Tolerance  Revocation 

EPA  shortly  will  propose  regulations 
to  implement  appropriate  tolerance 
revocation  and/or  modification  actions 
which  reflect  the  changed  registration 
status  of  the  various  DBCP  uses. 

IV.  Comments  of  the  United  States 
Department  of  Agriculture  and  the 
Scientific  Advisory  Panel 

A.  Comments  of  the  United  States 
Department  of  Agriculture 

The  proposed  Notice  of  Intent  to 
Cancel  Registration  of  DBCP  Products 
for  pineapple  use  was  transmitted  to  the 
Secretary  of  Agriculture  on  January  6. 
1984.  as  required  by  sec.  6(b)  of  FIFRA. 
In  response.  EPA  received  a  letter  dated 
March  15. 1984.  and  signed  by  Charles  L 
Smith.  Coordinator.  Pesticides  and 
Pesticide  Assessment.  The  text  of  the 
letter  is  as  follows: 

This  i«  in  response  to  your  4etter  of  January 
B  to  Secretary  Block  regarding 
dibromochloropropane  (DBCP).  The 
Department  interposes  no  objection  to  the 
draft  notice  concerning  DBCP  forwarded  with 
your  letter.  We  understand  that  negotiations 
between  EPA  and  officials  on  the  Island  of 
Maui  are  taking  place  and  we  would 
encourage  the  continuation  of  those  talks  to  a 
mutually  acceptable  resolution. 

The  comments  of  USDA  do  not 
require  any  response.  The  support  of 
USDA  is  helpful  in  reaching  the  decision 
to  issue  the  cancellation  notice.  The 
DBCP  use  panel  will  be  engaging  in  the 
discussions  with  Maui  officials  and 
others  which  appear  to  be  contemplated 
by  the  USDA  letter. 

B.  Comments  of  the  Scientific  Advisory 
Panel 

The  Scientific  Advisory  Panel  (SAP) 
replied  to  the  Agency's  request  for 
comment  as  to  the  impact  on  health  and 
the  environment  of  the  action  proposed 
pursuant  to  FIFRA  section  25(d).  The 
Agency  received  a  letter  dated  March  4. 
1984.  and  signed  by  Robert  E.  Menzer. 
Chairman.  FIFRA  Scientific  Advisory 
Panel.  The  complete  text  of  the  SAP 
reply  is  as  follows: 

As  you  requested,  the  Scientific  Advisory 
Panel  has  reviewed  the  Agency's  final  notice 
of  intent  to  cancel  use  of 
dibromochloropropane  in  Hawaii.  Each 
member  of  the  Panel  reviewed  the  materials 
supplied  by  the  Agency  and  either  sent  me 
written  comments  or  provided  comments  by 
telephone.  The  following  is  a  synopsis  of  the 
Panel's  views  as  Individuals.  I  should 
emphasize  that  there  was  no  Panel  meeting 
nor  did  any  individual  discuss  with  other 
individuals  other  than  myself  the  content  of 
the  proposed  notice. 

As  you  know,  the  proposed  notice  reverses 
the  former  action  of  the  Agency  taken  on 
March  5. 1981.  which  withdrew  an  intent  to 


cancel  registrations  of  DBCP  for  use  on 
pineapples  in  Hawaii.  The  present  notice 
indicates  that  new  information  is  now 
available  to  the  Agency  which  shows  that 
DBCP  leaches  through  various  types  of  soil, 
including  Hawaii  soils.  Since  DBCP  is  known 
to  be  persistent  in  both  soil  and  water,  these 
factors  strongly  suggest  the  potential  to 
contaminate  water  in  Hawaii.  The  Agency 
indicates  that  this  potential  Is  now  borne  out 
by  recent  monitoring  data.  The  Agency's 
position  appears  to  be  that  ground-water 
monitoring  conducted  over  the  last  2  years 
has  provided  new  evidence  which  prompts  a 
serious  concern  for  contamination  of 
groundwater  supplies. 

Speaking  to  this  point  in  its  191  notice,  the 
Agency  indicated  that  "Application  of  DBCP 
to  pineapples  in  Hawaii  in  accordance  with 
the  amended  terms  of  registration  does  not 
appear  likely  to  result  in  significant  exposure 
potential  from  contaminated  drinking  water, 
contaminated  food  or  feed  or  occupational 
sources."  The  Agency  has  supplied  members 
of  the  Panel  with  information  Indicating 
several  reports  of  findings  of  DBCP  in 
drinking  water  supplies  in  Hawaii.  The  data 
received  by  the  Panel  include  one  report  on 
recent  ground  water  monitoring,  a 
memorandum  from  Stuart  Z.  Cohen  dated 
December  21,  1983  with  an  attached  two-page 
table.  The  table  reports  results  of  analyses  of 
27  water  samples  obtained  from  11  different 
water  sources.  Of  the  27  analyses,  15  are  old. 
i.e.,  the  data  were  obtained  in  1980  and 
presumably  were  available  and  considered  in 
the  Agency's  1981  decision  to  allow 
continued  use  of  DBCP  on  pineapples.  The 
remaining  12  samples  were  analyzed 
between  1981  and  1983.  In  most  cases  where 
water  from  the  same  source  was  analyzed 
several  times  between  1980  and  1983.  DBCP 
residues  appeared  to  decline  with  time.  More 
recently  analyzed  samples  generally 
contained  lower  DBCP  residues  than  earlier 
samples  or  no  detectable  amounts. 
Furthermore,  the  highest  residues  were  found 
in  seepage  water  samples,  not  in  samples 
from  sources  whose  water  might  be  used  or 
consumed  by  humans.  Thus,  the  Panel  feels 
that  the  ground-water  residue  data  made 
available  to  it  by  the  Agency  do  not  show 
alarming  new  findings  or  significantly  higher 
risks  to  public  health  than  previously 
believed  on  the  basis  of  ground  water 
contamination. 

The  other  two  areas  of  concern  to  the 
Agency,  namely,  food  residues  and  worker 
exposure,  are  essentially  unchanged  from  the 
1981  withdrawal  notice.  No  additional  data 
have  been  provided  in  either  case. 

The  Panel  does  not  disagree  with  EPA's 
desire  to  discontinue  to  remaining  pestlcidal 
uses  of  DBCP.  However,  based  on  the  data 
made  available  to  the  Panel  it  is  difficult  to 
support  EPA's  contention  that  the  health  risks 
associated  with  the  use  of  DBCP  on 
pineapples  in  Hawaii  under  the  stringent 
restrictions  imposed  in  1981  have  greatly 
increased  between  1981  and  the  present.  If 
the  proposed  notice  of  intent  to  cancel  is 
based  on  additional  data  not  supplied  to  the 
Panel  which  would  support  the  notice,  then 
the  Panel  would  like  to  review  that  data.  In 
the  present  instance,  with  the  lack  of  any 
additional  data  beyond  the  few  new  water 


monitoring  reports  its  is  difficult  to  see  how 
the  situation  has  changed  between  1981  and 
the  present.  The  Panel  supports  the 
cancellation  of  DBCP  on  pineapples  in 
Hawaii  but  does  so  on  the  basis  of  the  proven 
high  toxicity  of  the  compound. 

Unanswered  issues  not  dealt  with  in  the 
Agency's  notice  involve  what  alternative 
nematicides  will  be  used  instead  of  DBCP 
and  how  they  compare  to  DBCP  regarding 
ground  water  contamination  and  soil 
residues,  residues  in  pineapple,  and  worker 
safety.  Will  the  use  of  alternative 
nematicides  also  be  subject  to  stringent 
supervision  and  ongoing  monitoring  programs 
of  ground  water  and  treated  produce  as  were 
established  for  DBCP7  If  not,  will  the  overall 
public  health  and  safety  be  improved  by 
cancellation  of  DBCP? 

The  SAP  has  supported  the  Agency's 
determinations  that  the  risks  of  DBCP 
justify  cancellation,  placing  specific 
emphasis  on  the  proven  high  toxicity  of 
the  compound.  The  SAP  correctly  noted 
that  the  specific  ground-water 
monitoring  data  supplied  to  the  panel 
with  the  proposed  cancellation  notice 
were  primarily  the  data  available  before 
the  Administrator's  determination  to 
withdraw  the  earlier  cancellation  notice 
for  the  pineapple  use  of  DBCP.  Other, 
more  recent  data  were  not  supplied 
prior  to  the  response  of  the  SAP  to  the 
proposed  Notice,  Given  the  overall 
conclusions  of  the  SAP  to  the  proposal. 
EPA  has  decided  not  to  request 
additional  consideration  of  DBCP  by  the 
panel. 

The  SAP  also  raises  questions  about 
the  alternatives  to  DBCP.  As  noted  in 
the  Agency's  determination  on  benefits 
(Unit  2.B.).  the  nematicides  Telone  II* 
and  Nemacur*  are  the  likely  choices  for 
nematode  control  if  DBCP  is  not 
available.  The  use  of  Telone  II*  is  not 
expected  to  increase,  but  Nemacur*  use 
could  be  expanded  if  the  pesticide 
proves  sufficiently  effective  in  pineapple 
culture.  The  Agency  has  evaluated  the 
available  studies  of  the  acute  and 
chronic  toxicity  in  other  contexts  and 
has  generally  concluded  that  Nemacur* 
is  acutely  toxic  and  has  been  classified 
for  "restricted  use"  by  certified 
applicators.  This  action  was  taken 
because  the  available  data  places 
Nemacur*  in  EPA  Toxicity  Category  I  by 
the  dermal  exposure  route,  and  in 
Toxicity  Category  II  for  the  inhalation 
exposure  route. 

The  available  toxicological  data  on 
Nemacur*  are  a  2-year  dog  feeding 
study  with  a  no-observed  effect  level 
(NOEL)  of  0.025  mg/kg/day  (1.0  ppm);  an 
18-month  mouse  oncogenicity  study  with 
a  NOEL  of  7.5  mg/kg/day  (50  ppm)  and 
no  observed  oncogenic  effects  at  all 
levels  tested  (2, 10,  and  50  ppm);  a  2- 
year  rat  feeding  study  with  a  NOEL  for 
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ChE  inhibition  of  9.15  mg/kg/day  (3 
ppm):  a  3-generation  raf  reproduction 
study  with  a  NOEL  of  1.5  mg/kg/day  (30 
ppm);  and  teratology  studies  using  rats 
and  rabbits  with  NOEL's  of  0.5  mg/kg 
and  0.4  mg/kg,  respectively.  An 
oncogenicity  study  in  a  second  species 
(rat)  is  currently  being  conducted  and  is 
expected  to  be  completed  in  1986. 
Mutagenicity  studies  required  by  40  CFR 
158.135  are  incomplete  for  Nemacur*. 

The  potential  for  leaching  into  ground 
water  by  Nemacur*  has  not  been  fully 
assessed.  However.  Nemacur*  has  been 
recommended  for  inclusion  into  a 
ground-water  monitoring  program 
spearheaded  by  the  Office  of  Pesticide 
Programs  and  the  Office  of  Drinking 
Water.  EPA.  A  final  list  of  analyses  for 
the  survey  has  not  yet  been  determined. 
Nemacur*  is  in  a  group  which  has 
received  set  und  prioiity.  Moreover, 
environnienidl  fjte  data  will  be  required 
for  Nemacur'  as  a  part  of  the  Agency's 
ongoing  Data  Call-in  program.  The 
purpose  of  this  effort  is  to  allow  the 
early  evaluation  of  the  potential  for 
ground-water  contamination. 

C.  Other  Comments 

In  addition,  EPA  has  received  letters 
from  the  USGS  and  from  the  Natural 
Resources  Defense  Counsel  (NRDC) 
addressing  matters  relating  to  the 
Agency's  January  12, 1984  proposed 
Notice  of  Intent  to  Cancel  DBCP.  The 
USGS  explained  that  formal  voting 
membership  in  a  panel  empowered  to 
approve  use  of  existing  DBCP  stocks 
might  be  inconsistent  with  their 
advisory  scientific  mission.  USGS 
offered  continued  assistance  to  EPA  in 
evaluating  the  hydrogeology  of  the 
aquifer(s)  underlying  Maui  pineapple 
fields. 

NRDC  objected  to  the  proposed 
determination  that  use  of  existing  stocks 
until  January  1, 19b7,  in  accordance  with 
the  proposed  conditions  would  not 
cause  unreasonable  adverse  effects  on 
the  environment.  NRDC's  primary 
objections  to  the  proposal  may  be 
summarized  as  follows: 

1.  DBCP  use  on  Maui  may  pose  risks 
to  ground  water  which  cannot  be 
avoided  through  determination  of  a  use 
panel. 

2.  EPA  has  inadequate  information  to 
assess  potential  pineapple  residues 
during  the  use  period. 

3.  Any  emergency  use  of  existing 
stocks  would  risk  unreasonable  adverse 
effects. 

NRDC  specifically  requested  a  further 
discussion  by  the  Agency  of  the  reasons 
for  believing  that  panel  assessments  of 
potential  water  contaminations  in  Maui 
can  be  meaningfully  conducted. 


After  consideration  of  the  NRDC 
positions,  EPA  has  determined  that  its 
proposed  provision  for  use  of  existing 
stocks  through  1986  is  appropriate  and 
consistent  with  the  requirements  of 
FIFRA.  Storage  and  disposal  of  existing 
stocks  also  pose  potential 
environmental  risks  because  of 
container  corrosion  and  the  potential  for 
leaching  from  land  disposal  sites.  A 
substantial  body  of  information  is 
available  to  assess  DBCP  use  on  Maui 
during  this  limited  period.  Over  the 
permitted  use  period,  no  field  will  be 
treated  more  than  once.  Before 
authorizing  that  treatment,  the  use  panel 
will  consider  the  detailed  mapping, 
Maui  monitoring  data,  soil  leaching 
studies  from  Maui,  hydrogeologic  data, 
and  water  use  information  which  are 
available.  The  panel  must  provide  for 
public  participation  in  their 
deliberations  and  is  provided  with 
means  to  consider  all  available 
information  and  expertise. 

NRDC  concerns  about  potential 
residues  in  pineapples  cannot  provide  a 
basis  for  denying  use  of  existing  stocks 
in  light  of  the  available  residue 
information,  all  of  which  currently 
indicates  that  residues  are  unlikely.  EPA 
will  evaluate  any  additional  residue 
data  which  becomes  available  and 
could  alter  the  provisions  for  use  of 
existing  stocks  if  new  data  warranted 
such  a  change, 

Finally,  EPA  will  consider  NRDC's 
objections  to  any  emergency  use  of 
existing  stocks  should  any  request  for 
such  emergency  use  be  submitted  to  the 
Agency.  In  the  absence  of  any  specific 
request  for  emergency  use,  NRDC's 
objections  cannot  be  evaluated. 

V.  Procedural  Matters 

This  notice  announces  the 
Administrator's  intent  to  cancel  the 
registration  of  each  product  containing 
dibrimochloropropane  (DBCP)  as  an 
active  ingredient.  As  provided  by  FIFRA 
section  6(b).  the  cancellation  for  each 
such  product  becomes  final  and 
effective  at  the  end  of  30  days  from 
receipt  by  the  registrant,  or  publication 
of  this  Notice  (whichever  is  later), 
unless  within  that  time  a  request  for  a 
hearing  on  the  cancellation  of  that 
product  is  made  by  a  person  adversely 
affected  by  the  Notice.  This  unit  of  the 
notice  explains  how  registrants  and 
other  adversely  affected  parties  may 
request  a  hearing  on  the  set  forth  in  this 
Notice. 

A.  Procedure  for  Requesting  a  Hearing 

Any  registrant  adversely  affected  by 
the  cancellation  of  one  or  more  DBCP 
products  as  described  above  may 
request  a  hearing  on  the  cancellation  of 


registrations  for  specific  products  within 
30  days  of  receipt  of  this  notice,  or 
within  30  days  from  publication  of  this 
notice  in  the  Federal  Register,  whichever 
occurs  later.  Any  other  person  adversely 
affected  by  the  cancellation  of  DBCP 
registrations  as  described  above  may 
request  a  hearing  within  30  days  of 
publication  of  this  notice  in  the  Federal 
Register. 

Each  person  who  requests  a  hearing 
must  file  the  request  in  accordance  with 
the  procedures  established  by  FIFRA 
and  the  Agency's  Rules  of  Practice 
Governing  Hearings,  40  CFR  Part  164. 
These  procedures  require,  among  other 
things,  that  (1)  each  request  must 
identify  the  specific  registration(s)  by 
registration  number(s)  and  the  specific 
use  for  which  a  hearing  is  requested,  (2) 
each  request  must  be  accompanied  by 
objections  that  are  specific  for  the 
identified  pesticide  products  for  which  a 
hearing  is  requested,  and  (3)  each 
request  must  be  received  by  the  Hearing 
Clerk  within  the  applicable  30-day 
period.  Failure  to  comply  with  these 
requirements  will  result  in  denial  of  the 
request  for  a  hearing. 

Requests  for  a  hearing  must  be 
submitted  to:  Hearing  Clerk  (A-110). 
Environmental  Protection  Agency,  Rm. 
M-3708,  401  M  St.,  SW..  Washington. 
DC.  20460. 

B.  Consequence  of  Filing  or  Failing  to 
File  a  Hearing  Request 

1.  Consequence  of  filing  a  timely  and 

'  effective  hearing  request.  If  a  hearing  on 
the  cancellation  of  any  registration 
pursuant  to  this  Notice  is  requested  in  a 
timely  and  effective  manner,  the  hearing 
will  be  governed  by  the  Agency's  Rules 
of  Practice  for  Hearings  under  FIFRA 
section  6  (40  CFR  Part  164).  In  the  event 
of  a  hearing,  cancellation  of  the 
registrations  for  DBCP  use  on  pineapple 
which  are  the  subject  of  the  hearing  will 
not  become  effective  except  pursuant  to 
an  order  of  the  Administrator  or  his 
designate  at  the  conculsion  of  the 
hearing.  The  hearing  will  be  limited  to 
specific  registrations  for  which  the 
hearing  is  requested. 

2.  Consequences  of  failure  to  file  in  a 
timely  and  effective  manner.  If  no 
hearing  is  requested  regarding  specific 
registration(s).  the  cancellation  of  such 
registrations  becomes  effective  30  days 
after  publication  of  this  Notice,  or 
receipt  by  the  affected  registrant, 
whichever  comes  later. 

C.  Separation  of  Functions 

In  the  event  of  a  hearing,  the  Agency's 
Rules  of  Practice  forbid  anyone  who 
may  take  part  in  deciding  this  case,  at 
any  stage  of  the  proceeding,  from 
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discussing  the  merits  of  the  proceeding 
ex  parte  with  any  party  or  with  any 
person  who  has  been  connected  with 
the  preparation  or  presentation  of  the 
proceeding  as  an  advocate  or  in  any 
investijtative  or  expert  capacity,  or  with 
any  of  their  representatives  (40  CFR 
164.7).  The  entire  staff  of  the  Agency 
except  the  immediate  offices  of  the 
Administrator,  the  Deputy 
Administrator  and  Administrative  Law 
Judges  are  designated  as  the  trial  staff  to 
represent  the  Agency  as  a  party  in  this 
case.  From  the  date  of  this  .Notice  until 
the  final  Agency  decision  in  this  case, 
neither  the  presiding  Administrative 
L,aw  Judge,  the  Judicial  Officer,  the 
Deputy  Administrator,  the  members  of 
the  staff  of  the  immediate  office  of  the 
Deputy  Administrator,  the  members  of 
the  staff  in  the  immediate  office  of  the 
Administrator,  nor  the  Administrator 
shall  have  any  ex  parte  communication 
with  the  trial  staff  or  any  other 
interested  person  not  employed  by  EPA, 
on  the  merits  or  any  of  the  issues 
involved  in  this  proceeding. 

Dated:  lanuary  2,  198S. 
John  A.  Moore, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

|FR  Doc.  85-508  Filed  l-8-«3:  8:45  am] 
BILUMG  COOC  WW-SO-M 


ISAB-FRt-2754-3] 

Clean  Air  Scientific  Advisory 
Committee,  Science  Advisory  Board 
Subcommittee  on  ttie  National 
Ambient  Air  Quality  Standard  Setting 
Process;  Open  Meeting 

Under  Pub.  L  92-463,  notice  is  hereby 
given  that  a  meeting  of  the  Clean  Air 
Scientific  Advisory  Committee's 
(CASAC)  Subcommittee  on  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
Setting  Process  will  be  held  on  January 
22-23, 1985  in  Room  1112,  U.S. 
Environmental  Protection  Agency, 
Crystal  Mall  «2, 1921  Jefferson  Davis 
Highway,  Arlington,  Virginia.  The 
meeting  will  begin  at  9:00  a.m.  on 
January  22  and  will  adjourn  at 
approximately  2:00  p.m.-on  January  23 
This  meeting  had  been  previously 
scheduled  for  December  6-7. 1984  in 
Washington.  D.C.  but  was  cancelled 
because  there  was  insufficient  time  to 
prepare  background  materials. 

The  purpose  of  this  meeting  is  for  the 
Subcommittee:  (1)  To  be  briefed  by  the 
Agency  on  the  status  of  research  being 
conducted  in  support  of  developing 
NAAQS  for  carbon  monoxide,  nitrogen 
dioxide,  sulfur  dioxide  and  particular 
matter  and  (2)  to  examine  the  process 
whereby  the  Agency  sets  NAAQS.  with 


emphasis  on  the  role  of  the  criteria 
document  and  staff  paper  in  that 
process.  The  Subcommittee  will  gather 
information  from  the  Agency  and  the 
interested  public  on  means  to  improve 
this  process.  Members  of  the  public 
wishing  to  make  statements  concerning 
the  NAAQS  process  must  contact  Mr. 
Robert  Flaak.  Executive  Secretary. 
Clean  Air  Scientific  Advisory 
Committee.  Science  Advisory  Board,  by 
close  of  business  January  13, 1985  in 
order  to  obtain  space  on  the  agenda. 

The  meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  to  attend 
or  obtain  information  should  contact  Mr. 
Robert  Flaak  by  close  of  business 
January  18, 1985.  The  telephone  number 
is  (202)  382-2552. 

Ddted:  DeceiTiber  28,  1964. 
Terry  F.  Yosie, 

Director,  S^  -e nee  Advisory  Board. 
[FR  Doc.  85-700  Filed  1-8-85:  8: 45  am| 
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(SAB-FRL-2754-21 

Science  Advisory  Board,  Ground 
Water  Research  Review  Committee; 
Open  Meeting 

Under  Pub.  L  92-463.  notice  is  hereby 
given  that  a  two-day  meeting  of  the 
Ground  Water  Research  Review 
Committee  (GWRRC)  of  the  Science 
Advisory  Board  will  be  held  at  the 
National  Academy  of  Sciences,  2101 
Constitution  Avenue,  N.W.,  Room  250, 
Washington.  D.C.  on  January  24-25, 
1985.  The  meeting  will  begin  at  9KX)  a.m. 
and  will  last  until  approximately  5:00 
p.m.  each  day. 

The  agenda  will  be  devoted  primarily 
to  briefings  of  ground  water  research 
activities  in  Federal  agencies  other  than 
the  Environmental  Protection  Agency. 

Since  the  announcement  of  the 
Committee's  formation  (see  Federal 
Register  Notice.  Volume  49,  Number  232, 
November  30, 1984)  one  member.  Mr. 
David  Miller,  of  Geraghty  and  Miller, 
6800  Jericho  Turnpike,  Syosset,  New 
York,  has  been  added.  This  completes 
the  Committee  membership. 

The  meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  to 
participate  or  obtain  further  information 
about  the  meeting  should  contact  Harry 
C.  Tomo,  Executive  Secretary,  at  (202) 
382-2552,  or  Terry  F.  Yosie,  Director, 
Science  Advisory  Board,  at  (202)  382- 
4126.  Public  comment  will  be  accepted 
at  the  meetings.  Written  comments  will 
be  accepted  in  any  form,  and  there  will 
be  opportunity  for  brief  oral  statements. 
Anyone  wishing  to  make  such  comments 
must  contact  Mr.  Tomo  prior  to  January 


21, 1985,  in  order  to  be  placed  on  the 
agenda. 

Dated:  January  2, 1985. 
Terry  F.  Yosie, 

Director.  Science  Advisory  Board. 
|FR  Doc.  85-707  Filed  1-8-B5:  8:45  am) 

BILUNG  COOC  6SM-S0-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

(No.AC-416) 

Midland/Western  Federal  Savings  and 
Loan  Association  of  Denver,  CO;  Final 
Action  Approval  of  Conversion 
Application 

Dated:  Deceir.ber  27, 1964. 

Notice  is  hereby  given  that  on 
December  10, 1984,  the  Office  of  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Midland/Western  Federal  Savings  and 
Loan  Association  of  Colorado,  Denver. 
Colorado,  for  permission  to  convert  to 
the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Secretariat  of  said 
Corporation,  1700  G  Street,  .NW., 
Washington,  D.C.  £0552,  and  at  the 
Office  of  the  Supervisory  Agent  of  said 
Corporation  at  the  Federal  Home  Loan 
Bank  of  Topeka,  Topeka,  Kansas,  Post 
Office  Box  176,  Topeka,  Kansas,  66601. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Chizzoni, 
Assistant  Secretary. 
|FR  Doc.  85-562  Filed  1-8-85:  8:45  am] 
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No.  AC-417 

Western  Federal  Savings  Bank 
Mayaguez,  Final  Action  Approval  of 
Conversion  Application 

Dated:  December  27, 1984 

Notice  is  hereby  given  that  on 
December  12, 1984,  the  Office  of  the 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
application  of  Western  Federal  Savings 
Bank,  Mayaguez,  Puerto  Rico,  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  of  the  Board,  1700  G 
Street.  NW.  Washington,  D.C.  20552,  and 
at  the  Office  of  the  Supervisory  Agent  of 
the  Federal  Home  Loan  Bank  of  New 
Yoric,  One  World  Trade  Center,  Floor 
103,  New  Yorii,  New  York  10048. 
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By  the  Fcderdi  Home  Loan  Bunk  Board. 
|ohn  F.  Ghizzont,  | 

Assistant  Sccivtary.  I 

|FR  Doc.  85-561  Filed  l-*-85:  8:45  um| 

BILLIMQ  COOe  STZO-OI-M 
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FEDERAL  MARITIME  COMMISSION 

Intent  To  Terminate  Agreement 
Approval  i 

Agreement  No.:  T-2315. 

Title:  Boston  Docks  Services 
Association. 

Parties: 

ITO  Corporation  of  Nfew  England 

Glynn  &  Dempsey.  P.C. 

Synopsis:  The  parties  to  the 
referenced  agreement  having  provided 
notice  of  the  termination  of  the 
Association,  the  Commission  hereby 
gives  notice  of  its  intent  to  terminate  its 
previously  granted  approval  of 
Agreement  No.  T-2315  effective 
December  26, 1984,  the  date  the 
Commission  received  the  parties' 
termination  notice. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  January  4, 1985. 
Francis  C.  Humey, 

Secretary. 

|I"R  Doc.  85-638  Filed  1-8-45;  8:45  am) 

BILLING  COOE  e730-.01-M 


FEDERAL  RESERVE  SYSTEM 

Farmers  National  Bancorp,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Folding 
Company  Act  (12  U.S.C  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 


lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
30, 1985. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Bvrd  Street.  Richmond,  Virginia 
23261: 

1.  Farmers  National  Bancorp, 
Annapolis.  Maryland;  to  acquire  100 
percent  of  the  voting  shares  of  Atlantic 
National  Bank.  Ocean  City,  Maryland. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Bement  Bancsbares,  Inc.,  Bemont, 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  First  National  Bank  of 
Ivesdale,  Ivesdale,  Illinois  and  69 
percent  of  the  voting  shares  of  The 
American  Bank,  Cerro  Gordo,  Illinois. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Mainline  Bankshares  of  Portland, 
Inc.,  Portland,  Arkansas;  to  become  a 
bank  holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  The 
Peoples  Bank,  Portland,  Arkansas. 

2.  Schmid Bros.  Investment  Co.,  Inc., 
St.  Louis,  Missouri,  and  its  subsidiary, 
Financial  Bancsbares,  Inc.,  St.  Louis, 
Missouri;  to  acquire  95.07  percent  of  the 
voting  shares  of  Bank  of  St.  Mary,  St. 
Mary,  Missouri. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  First  bank  Holding  Company  and 
Firs/bank  Holding  Company  of 
Colorado,  Denver,  Colorado;  to  acquire 
100  percent  of  the  voting  shares  of  First 
Bank  of  Breckenridge,  N.A., 
Breckenridge,  Colorado  (In 
Organization). 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  3, 1985. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
|FR  Doc.  85-554  Filed  1-8-85;  8:45  am] 

BILLING  COOE  S21(M)1-M 


PNC  Financial  Corp;  Application  To 
Engage  de  Novo  in  Permissible 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
Tiled  an  apphcation  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 


under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  Stales. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  speciHcally  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors, 
not  later  than  January  30, 1985. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Admams,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101: 

1.  PNC  Financial  Corp.  Pittsburgh, 
Pennsylvania;  to  engage  de  novo  through 
its  subsidiary.  Advance  Investment 
Management,  Inc.,  Weirton,  West 
Virginia,  in  acting  as  an  investment  or 
financial  advisor  to  the  extent  of 
providing  portfolio  investment  advice  to 
any  person  other  than  an  investment 
company  registered  under  the 
Investment  Company  Act  of  1940. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  3, 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board 
(FR  Doc.  85-555  Filed  1-8-65;  8:45  amj 
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DEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
IDockat  Na  •4O-03t4) 

Fuii  Oil  Co^  Ltd^  FHing  of  Petition  for 
Affirmation  of  GRAS  Status 

Correction 

In  FR  Doc.  84-33691  appearing  on 
page  50477  in  the  issue  of  Friday. 
December  28. 1984.  make  the  following 
correction: 

In  the  second  column,  in  the 
"SUMMARY"  paragraph,  in  the  third  line 
from  the  bottom,  "plam"  should  have 
read  "palm". 

■LUNOCOK  ISOS-et-H 

(Dodict  No.  MF-04271 

The  Dow  Ctiemical  Co^  Filing  of  Food 
Additive  Petition 

AQCNCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 


UMI 


iUMMAnv:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  The  Dow  Chemical  Co.  has  Tiled  a 
petition  proposing  to  amend  the  food 
additive  regulations  to  provide  for  the 
safe  use  of  hydrogen  peroxide  for 
sterilizing  food-contact  surfaces 
prepared  from  polystyrene  and  rubber- 
modified  polystyrene  resins. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  0.  Laumbach.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334). 
Food  and  Drug  Administration.  200  C  St. 
SW..  Washington.  DC  20204.  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5).  72  Stat.  1786  (21 
U.&C.  348(b)(5))).  notice  is  given  that  a 
petition  (FAP  5B3841)  has  been  filed  by 
The  Dow  Chemical  Co..  1803  Building. 
Door  7,  Midland.  Ml  48640.  proposing 
that  the  food  additive  regulations  be 
amended  in  21  CFR  178.1005  to  provide 
for  the  safe  use  of  hydrogen  peroxide  for 
sterilizing  food-contact  surfaces 
prepared  from  polystyrene  and  rubber- 
modified  polystyrene  resins  complying 
with  21  CFR  177.1640. 

The  potential  environmental  impact  of 
this  action  is  bemg  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 


Federal  Register  in  accordance  with  21 
ere  25.40(c)  (proposed  Decemlier  11, 
1979;  44  FR  71742). 

Dated:  Dewmber  31. 1984 
Richard  |.  Roali. 

Acting  Director.  Center  for  Food  Safety  and 

Applieil  Nutrition. 

|FR  Doc  8.V-559  Filed  1-8-B5:  8:45  amj 

:4t 


I  Docfcat  No.  84F-0441) 

Ralston  Purina  Ca;  Rling  of  Food 
Additive  Petition;  Correction 

agency:  Food  and  Drug  Administration. 

HHS. 

ACnONc  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  the 
document  that  announced  that  Ralston 
Purina  Co.  had  filed  a  petition  proposing 
that  the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
gamma  radiation  for  microbial 
disinfection  of  laboratory  diets  for  rats, 
mice,  and  hamsters.  This  document  adds 
a  docket  number. 

FOR  FURTHER  INFORMATION  CONTACT 
Agnes  B.  Black,  Regulations  Editorial 
Staff  (HFC-222),  Food  and  Drug 
.administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-2994. 
SUPPLEMENTARY  INFORMATION:  In  FR. 
Doc.  84-27854  appearing  on  page  49181 
in  the  issue  of  Tuesday,  December  18, 
1984.  insert  "Docket  No.  84F-0441"  in 
the  heading  of  the  document. 

Dated:  |anuary  2. 1985. 
Laster  M.  Crawford. 

Direclor.  Center  for  Veterinary  Medicine. 
|FR  Doc.  85-557  Filed  l-6-8.'i:  8:45  am] 

■UJMa  COM  41«a.«1-M 


Health  Resources  and  Services 
Administration 

National  Advisory  Council  on  Nurse 
Training;  Rechartering 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92-463  (5  U.S.C. 
Appendix  I),  the  Health  Resources  and 
Services  Administration  announces  the 
rechartering  by  the  Secretary,  HHS.  on 
December  6. 1984  of  the  following 
Advisory  Council: 

Council  and  Termination  Date 

National  Advisory  Council  on  Nurse 
Training — Continuing 

Authority  for  this  Council  is 
continuing  and  a  Charter  will  be  filed  no 
later  than  December  24, 1986.  in 


accordance  with  section  14(b)(2|  of  Pub. 
I..  92-463. 

Dated:  )anuary  3, 1985. 
Caorge  T.  La%vis. 

Acting  Advisory  Committee  Managemenl. 

Officer  HRS.A. 

[Vn  Doc.  85-556  Filed  1-8-85:  8:45  am| 

HLLINO  COOC  41<0-1«-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Establishment  of  the  Sand  Bayou  Unit 
as  an  Addition  to  Bon  Secour  National 
Wildlife  Refuge,  MolHle  and  Baldwin 
Counties,  AL 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice. 

summary:  This  notice  advises  the  public 
that  the  area  of  land  and  water  in 
Baldwin  County,  Alabama,  hereinafter 
referred  to  as  the  Sand  Bayou  Unit, 
delineated  on  the  attached  map,  is  being 
added  to  the  Bon  Secour  National 
Wildlife  Refuge  by  the  Secretary  of  the 
Interior.  This  addition  will  be  protected 
and  administered  in  accordance  with 
the  Congressional  Acts,  Treaties,  and 
Executive  Orders  which  cover  the 
operation  of  units  in  the  National 
Wildlife  Refuge  System. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Butts.  Chief,  Branch  of 
Planning,  Division  of  Realty,  U.S.  Fish 
and  Wildlife  Service,  75  Spring  Street, 
SW..  Atlanta,  Georgia  30303:  telephone 
(404)  221-3543  or  FTS  242-3543. 
SUPPLEMENTARY  INFORMATION:  The  act 
to  provide  for  the  selection  of  additional 
lands  for  inclusion  within  the  Bon 
Secour  National  Wildlife  Refuge  was 
enacted  by  Congress  on  July  9, 1984 
(Pub.  L.  98-347).  It  provided  that  within 
six  months  after  enactment,  the 
Secretary  would  designate 
approximately  two  thousand  acres  of 
land  and  water  within  the  additional 
selection  area  as  land  which  the 
Secretary  considers  appropriate  fur  the 
refuge,  and  publish  in  the  Federal 
Register  a  detailed  map  depicting  the 
boundaries  of  the  land  designated. 

Maps  of  the  project  are  available  for 
public  inspection  in  the  Wildlife 
Resources  Office,  Fish  and  Wildlife 
Service.  75  Spring  Street.  SW.,  Atlanta, 
Georgia  30303. 

Dated:  December  17. 1984. 
|ama«  W.  Pullim.  )r., 

Regional  Director.  Fish  and  Wildlife  Service. 

BNJ.IMO  COOC  4310-5S-M 
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|FR  Doc.  95-611  Filed  l-»-B5:  B:4S  am] 
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Bureau  of  Land  Marugement 

Bureau  Forms  Submitted  to  0MB  for 
Review 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under 
provisions  of  the  Paperwork  Reduction 
Act  {44  U.S.C.  Chapter  35). 

Copies  of  the  proposed  information 
collections  requirement  and  related 
forms  and  explanatory  material  may  be 
obtained  by  contacting  the  Bureau  of 
Land  Management's  clearance  officer  at 
the  phor.e  number  listed  below. 
Comments  and  suggestions  on  the 
requirement  should  be  made  directly  to 
the  Bureau  clearance  officer  and  the 
Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer. 
Washington,  DC.  20503.  telephone 
number  (202)  395-7340. 

Title:  Conveyance  of  Federally- 
Owned  Mineral  Interests,  43  CFR  2720. 

Abstract:  Owners  of  land  surface 
overlying  federally-owned  mineral 
interests.  The  information  aids  the 
Bureau  to  determine  the  applicant's 
eligibility  and  whether  all  statutory 
requirements  have  been  met. 

Frequency:  Once. 

Description  of  Respondents:  Owners 
of  land  surface  whose  ownerships 
overlie  federally-owned  mineral 
interests. 

Annual  Responses:  100. 

Annual  Burden  Hours:  400.' 

Bureau  Clearance  Officer:  Jesse  Felix 
at  202-653-«853. 
January  2. 1965. 

fames  M.  Parker, 

Director. 

(FR  Doc.  85-598  Filed  1-8-85:  8:45  am] 

MUJNG  COOC  4310-M-lt 


Final  Wildemess  Inventory  Decision 
for  BLM-Administered  Island  Parcels 
in  Jackson  County,  MS 

AGEi^V:  Bureau  of  Land  Management, 
Interior. 

ACnON:  Notice  of  final  wildemess 
inventory  decision  for  BLM- 
Administered  islands  parcels  in  Jackson 
County.  Mississippi;  Round  Island. 

summary:  This  notice  announces  the 
final  wildemess  decision  on  the  public 
island  parcels  administered  by  the 
Bureau  of  Land  Management  in  Jackson 
County.  Mississippi.  This  is  done  under 


the  authority  of  section  603  of  the 
Federal  Land  Policy  and  Management 
Act.  and  in  accordance  with  guidelines 
in  the  September  27. 1978.  Bureau  of 
Land  Management  Wilderness 
Inventory  Handbook.  Organic  Act 
Directive  No.  78-81.  Change  3:  and  the 
Bureau  of  Land  Management 
Washington  Office  Memorandum  dated 
July  22. 1981. 

The  following  units  proposed  to  be 
dropped  from  further  study  in  the 
October  16. 1984.  Federal  Register,  are 
no  longer  subject  to  wilderness  review 
because  they  were  found  to  lack 
wilderness  characteristics: 

St.  Stephens  Meridian 

T.  9  S..  R.  6  W..  Sec.  3,  Lot  1  (16.54  acres)  and 
Sec.  4.  Lot  1  (32.44  acres) 

During  the  initial  43-day  comment 
period,  no  comments  were  received. 

DATE:  Comments/Protests  should  be 
submitted  by  February  8, 1985.  Any 
person  adversely  affected  by  this 
decision  may  appeal  such  decision 
under  the  provisions  of  43  CFR  Part  4. 
Protests  must  be  in  writing  and  received 
at  the  Jackson  District  Office  on  or 
before  the  above  date. 

ADDRESS:  Comments/Protests  should  be 
sent  to  District  Manager,  Jackson 
District  Office.  Bureau  of  Land 
Management.  P.O.  Box  11348,  Delta 
Station.  Jackson.  MS  39213. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carl  Gammon.  Jackson  Di.slrict  Office. 
(601)  960-4405. 

SUPPLEMENTARY  INFORMATION!  The 

October  16. 1984  Federal  Register  (page 
40451)  announced  p  45-day  public 
comment  period  on  the  above  listed 
parcels.  The  public  comment  period 
ended  November  30. 1984.  During  the 
comment  period,  press  releases  were 
issued  to  encourage  response;  and 
wildemess  review  summaries  were 
distributed  to  the  county  officials  in  the 
county  where  the  parcels  are  located,  as 
well  as  state  officials,  interest  groups 
and  individuals  expressing  interest  in 
the  public  island  parcels.  Copies  of  the 
summary  of  the  Wilderness  Review, 
along  with  the  situation  evaluations  and 
maps,  were  available  upon  request  from 
the  District  Manager.  Jackson  District 
Office,  at  the  above  address. 
Sammy  SL  Clair, 
Acting  District  Manager. 
|FR  Doc.  85-596  Filed  1-8-85;  8:45  am) 
MLLMM  CODE  4310-OJ-M 


INTERNATIONAL  TRADE 
COMMISSION 

(Investigation  No.  337-TA-199I 

Certain  Anodes  for  Cathodic 
Protection  and  Components  Ttiereof: 
Receipt  of  initial  Determination 
Terminating  Respondent  on  the  Basis 
of  Consent  Order  Agreement. 

AGENCY:  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  consent  order  agreement: 
Farwest  Corrosion  Control  Co. 

SUPPtfMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  January  4, 1985. 

Copies  of  the  initial  determination,  the 
consent  order  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
Intemational  Trade  Commission.  701  E 
Street  NW..  Washington,  D.C.  20436, 
telephone  202-523-0161. 

Written  Comments 

Interested  persons  may  file  written 
comments  with  the  Commission 
conceming  termination  of  the 
aforementioned  respondent.  The  original 
and  14  copies  of  all  such  comments  must 
be  filed  with  the  Secretary  to  the 
Commission,  701  E  Street,  NW., 
Washington.  D.C.  20436.  no  later  than  10 
days  after  publication  of  this  notice  in 
the  Federal  Register  Any  person  desiring 
to  submit  a  document  (or  portion 
thereofl  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 


UMI 
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FOR  FURTHER  INFORMATION  CONTACT: 

Ruby  ).  Dionne,  Office  of  the  Secretary, 
US.  International  Trade  Commission, 
telephone  202-523-0176. 

By  order  of  the  Cummissipn. 
Issued:  January  3. 1985. 
Kenneth  R.  Mason. 

Serretan, 

|FR  Doc.  85-647  Filed  l-»-«5;  8:45  am| 

BILLING  CODE  7020-02-M 

I  Investigations  Nos.  731-TA-208,  209,  and 
210  (Preliminary)) 

Barbed  Wire  And  Barbltss  Wire  Strand 
From  Argentina.  Brazil,  And  Poland; 
Determinations 


3. 1984. 


On  the  ba.sis  of  the  record  '  developed 
in  investigations  Nos.  731-TA-208.  209, 
and  210  (Preliminary),  the  Commission 
determines,  pursuant  to  eection  733(a)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a)).  that  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured  by  reason  of 
imports  from  Argentina,  Brazil,  and 
Poland  of  barbed  wire  and  barbless 
wire  strand,  provided  for  in  items  642.02 
and  642.11.  respectively,  of  the  Tariff 
Schedules  of  the  United  States,  which 
are  allegedly  being  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 

Background 

On  November  19, 1984,  petitions  were 
filed  with  the  U.S.  International  Trade 
Commission  and  the  U.S.  Department  of 
Commerce  by  counsel  on  behalf  of 
Forbes  Steel  &  Wire  Corp.,  Canonsburg, 
PA.  The  petitions  were  also  supported 
by  CF&l  Steel  Corp.,  Pueblo,  CO,  Davis 
Walker  Corp..  Los  Angeles,  CA,  and 
Oklahoma  Steel  Wire  Corp.,  Madill.  OK. 
The  petitions  allege  that  barbed  wire 
and  barbless  wire  strand  from 
Argentina.  Brazil,  and  Poland  are  being, 
or  are  likely  to  be,  sold  in  the  United 
States  at  LTFV.  Accordmgly,  effective 
November  19. 1984.  the  Commission 
instituted  preliminary  antidumping 
investigations  to  determine  whether 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of  the 
importation  of  such  merchandise  into 
the  United  States. 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 


'  The  "record"  is  defined  in  }  207.2(i)  of  llie 
Commitsion'i  Rules  of  Practict  and  Procedure  (19 
CFR  207.2(i)). 


of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington.  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  November  28, 1984 
(49  F.R.  46816).  The  conference  was  held 
in  Washington,  DC,  on  December  12. 
1984,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel.  The  Commission's 
determinations  in  these  investigations 
were  made  in  an  open  "Government  in 
the  Sunshine"  meeting  held  on  January 
2. 1985. 

The  Commission  transmitted  its  report 
on  these  investigations  to  the  Secretary 
of  Commerce  on  January  3, 1985.  A 
public  version  of  the  Commission's 
report.  Barbed  Wire  and  Barbless  Wire 
Strand  From  Argentina.  Brazil,  and 
Poland  (investigations  Nos.  731-TA-208. 
209,  and  210  (Preliminary.  USITC 
Publication  1631,  January  1985),  contains 
the  views  of  ihe  Commission  and 
information  de\rloped  during  the  ' 
investigations. 

By  Order  of  the  Commission. 

Issued  Janupr>'  2. 1985. 
Kenneth  R.  Mason. 
Secretary. 
[FR  Doc.  85-040  Filed  1-8-85:  8:45  am] 

BILLING  GOOF  7020-02-M 

[Investigation  No.  701-TA-220  (Final)] 

Certain  Carbon  Steel  Welded  Pipes 
and  Tubes  From  Spain;  Postponement 
of  Hearing 

agency:  International  Trade 
Commission. 

action:  Postponement  of  hearing. 

summary:  On  January  2. 1985,  the 
Commission  received  notice  from  the 
International  Trade  Administration.  U.S. 
Department  of  Commerce  (Commerce) 
that  Commerce  has  postponed  for  90 
days  its  final  determination  in  this 
countervailing  duty  investigation  on 
certain  carbon  steel  welded  pipes  and 
tubes  from  Spain.  The  Commission's 
public  hearing  on  this  investigation, 
scheduled  for  Monday,  January  7, 1985. 
is  hereby  postponed  indefinitely.  This 
postponement  is  pursuant  to  §  201.14(b) 
of  the  Commission's  Rules  of  Practice 
and  Procedure. 

EFFECnvE  DATE:  January  3. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  S.  Wilson  (202-523-0291).  Office 
of  Investigations.  U.S.  International 
Trade  Commission.  701  E  Street  NW., 
Washington.  DC  20436. 

Authority:  This  notice  is  published 
pursuant  to  §  201.14  of  the  Commission's 
rules  (19  CFR  201.14). 

By  order  of  the  Commission. 


Issued:  January  4. 1985 
Kenneth  R.  Mason, 

Secretary. 

[FR  Doc.  85-640  Filed  1-8-85:  8:45  am] 

BILUNQ  CODE  702O-O2-II 


I  Investigations  Nos.  731-TA-236  and  237 
(Preliminary)] 

Certain  Castor  Oil  Products  From 
Brazil 

agency:  International  Trade 
Commssion. 

action:  Institution  of  preliminary 
•antidumping  investigations  and 
scheduling  of  a  conference  to  be  held  in 
connection  with  the  investigations. 

summary:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigations  Ncs  731- 
TA-236  and  237  (Preliminary)  under 
section  733(a)  of  the  Tariff  Ac':  of  1930 
(19  U.S.C.  1673b(a])  to  determine, 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  Slates  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Brazil  of  hydrogenated 
castor  oil  and  12-hydroxystearic  acid, 
provided  for  in  ilems  178.20  and  490.26, 
respectively,  of  the  the  Tariff  Schedules 
of  the  United  States,  which  are  alleged 
to  be  sold  in  the  United  States  at  less 
than  fair  value.  As  provided  in  section 
733(a).  the  Commission  must  complete 
preliminary  antidumping  investigations 
in  45  days,  or  in  this  case  by  February 
11, 1985. 

For  further  information  concerning  the 
conduct  of  these  investigations  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  Part  207.  Subparts  A  and  B 
(19  CFR  Part  207),  and  Part  201,  Subparts 
A  through  E  (19  CFR  Part  201). 
EFFECTIVE  DATE:  December  27. 1984. 
FOR  FURTHER  INFORMATION  CONTACT. 
Bill  Schechter  (202-523-0300),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  701  E  Street  NW., 
Washington.  DC  20436. 
SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  fded 
on  December  27. 1984,  by  the  American 
Manufacturers  of  Castor  Oil  Products 
(AMCOP).  Wayne,  New  Jersey. 

Participation  in  the  Investigations 

Persons  wishing  to  participate  in  these 
investigations  as  parties  must  fde  an 
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entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
S  201.11  of  the  Commission's  rules  (19 
CFR  201.11).  not  later  than  seven  [7] 
days  after  pubUcation  of  this  notice  in 
the  Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairwoman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  list 

Pursuant  to  i  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)), 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  wiih  S  201.16(c)  of  the  rules 
(19  CFR  201 16(c)),  each  document  filed 
by  a  party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  the 
service  list),  and  a  certificate  of  service 
must  accompany  the  document.  The 
Secretary  will  not  accept  a  document  for 
filing  without  a  certificate  of  service. 

Conference 

The  Director  of  Operations  of  the 
Commission  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  January  17, 1985.  at  the 
U.S.  International  Trade  Commission 
Building,  701  E  Street  NW..  Washington. 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Bill  Schecter 
(202-523-0300)  not  later  than  January  14, 
1985,  to  arrange  for  their  appearance. 
Parties  in  support  of  the  imposition  of 
antidumping  duties  in  these 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference. 

Written  Submissions 

Any  person  may  submit  to  the 
Commission  on  or  before  January  22. 
1985.  a  written  statement  of  information 
pertinent  to  the  subject  of  the 
investigations,  as  provided  in  $  207.15  of 
the  Commission's  rules  (19  CFR  207.15). 
A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  §  201.8  of  the  rules  (19 
CFR  201.8).  All  written  submissions 
except  for  confidential  business  data 
will  be  available  for  public  inspection 
during  regular  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary  to  the  Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 


be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  section  201.6  of 
the  Commission's  rules  (19  CFR  201.6,  as 
amended  by  49  FR  32569.  Aug.  15. 1984). 

Authority:  These  investigations  are  l>eing 
conducted  under  authority  of  the  Tariff  Act  of 
193a  title  VII.  This  notice  is  published 
pursuant  to  |  207.12  of  the  Commission's 
rules  (19  CFR  207.12). 

By  order  of  the  Commission. 

Issued:  December  31. 1984. 
Kenneth  R.  Mason, 
Secretary. 

[FR  Doc.  85-«43  Filed  1-8-85:  8:45  am) 
MUJNO  cooc  T(ao-<a-m 

(Investigation  No.  337-TA-203I 

Certain  Floppy  Disk  Drives  and 
Components  Ttiereof;  Receipt  of  Initial 
Determination  Terminating 
Respondents  of  the  Basis  of  Consent 
Ortler  Agreement 

agency:  International  Trade 
Commission. 

action:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  consent  order 
agreement:  Jay  J.  Ahn,  Herbert  Berger 
and  Edward  Wilka. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  i.nitidl  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  January  2. 1984. 

Copies  of  the  initial  determination,  the 
consent  order  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington,  DC.  20436. 
telephone  202-523-0161. 

Written  Comments 

Interested  persons  may  file  written 
comments  with  the  Commission 
concerning  termination  of  the 


aforementioned  respondents.  The 
origindl  and  14  copies  of  all  such 
comments  must  be  filed  with  the 
Secretary  to  the  Commission,  701  E 
Street,  NW.,  Washington,  D.C.  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT 
Ruby  J.  Dionne,  Office  of  the  Secretary. 
U.S.  International  Trade  Commission, 
tf'lephone  202-523-0176. 

By  order  of  the  Commiss'oa. 

Issued:  December  31, 1904. 
Kenneth  R.  Mason. 
Seci'PUiry. 
(PR  Doc.  8.5-648  Filed  1-8-85:  8:45  am) 

MU.1MG  cooc  7030-02-M 


(701-TA-235  (Preliminary)] 

Iron  Ore  Pellets  From  Brazil; 
Correction 

In  FR  Doc.  84-33647,  published  in  the 
Federal  Register  beginning  on  page 
50314  in  the  issue  of  Thursday, 
December  27. 1984,  the  effective  date 
appeared  incorrectly.  It  should  have 
been  December  20, 1984  instead  of 
January  20. 1985.  The  incorrect  date 
appeared  in  the  sixteenth  line  of  the  first 
column  on  page  50315. 

By  Order  of  the  Commission. 

l.isued:  Jjnuary  3.  1985. 
Kenneth  R.  Mason, 
Secr-^tmy. 

(FR  Di;c.  85-f-44  Filed  1-8-85:  8:45  am| 
BiLUNO  cooc  7a20-02-M 


t Investigation  No.  731-TA-196  (Final)] 
Certain  Red  Raspberries  From  Canada 

ACENCY:  International  Trade 

Commission. 

ACTION:  Institution  of  a  final 

antidumping  investigation  and 

scheduling  of  a  hearing  to  be  held  in 

connection  with  the  investigation. 

summary:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
196  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b))  to 
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determine  whether  an  industry  in  the 
United  States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Canada  of  fresh 
and  frozen  red  raspberries  in  containers 
of  a  gross  weight  of  over  20  pounds, 
provided  for  in  items  14&.54. 146.56.  and 
146.74  of  the  Tariff  Schedules  of  the 
United  States,  which  have  been  found 
by  the  Department  of  Commerce,  in  a 
preliminary  determination,  to  be  sold  in 
the  United  States  at  less  than  fair  value 
(LTFV).  Commerce  will  make  its  final 
LTFV  determination  on  or  before  April 
20. 1985,  and  the  Commission  will  make 
its  final  injury  determination  by  June  3, 
1985,  (see  sections  735(a)  and  735(b)  of 
the  act  (19  U.S.C.  1673d(a)  and  1673(b))). 
For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
207,  Subparts  A  and  C  (19  CFR  Part  207). 
and  Part  201.  Subparts  A  through  E  (19 
CFR  Part  201). 

EFFECTIVE  DATE:  December  18, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vera  Libeau  (202-523-0368)  or  Stephen 
Vastagh  (202-523-0283).  Office  of 
Investigations.  U.S.  international  Trade 
Commission,  701  E  Street  NW., 
Washington,  DC  20436. 
SUPPtEMENTARV  INFORMATION:  . 

Background 

This  investigation  is  being  instituted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  certain  red 
raspberries  from  Canada  are  being  sold 
in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  act  (19  U.S.C.  1673).  The 
investigation  was  requested  in  a  petition 
filed  on  July  5. 1984  by  the  Washington, 
Raspberry  Commission,  Olympia,  WA. 
the  Oregon  Caneberry  Commission. 
Salem,  OR,  the  Red  Raspberry 
Committee  of  the  Northwest  Food 
Processors  Association.  Portland,  OR. 
the  Red  Raspberry  Member  Group  of  the 
American  Frozen  Food  Institute. 
McLean.  VA.  Rader  Farms,  Orting,  WA, 
Ron  Roberts,  Cresham,  OR,  and 
Shuksan  Frozen  Foods.  Inc..  Lynden, 
WA.  which  represent  approximately  40 
packers  and  750  growers  of  red 
raspberries  in  the  United  States.  In 
response  to  that  petition  the 
Commission  conducted  a  preliminary 
antidumping  investigation  and,  on  the 
basis  of  information  developed  during 
the  course  of  that  investigation, 
determined  that  there  was  a  reasonable 


indication  that  an  industry  in  the  United 
States  was  threatened  with  material 
injury  by  reason  of  imports  of  the 
subject  merchandise  (49  FR  34424,  Aug. 
30, 1984). 

Participation  in  the  Investigation 

Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
9  201.11  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  201.11). 
not  later  than  twenty-one  (21)  days  after 
the  publication  of  this  notice  in  the 
Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairwoman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  List 

Pursuant  to  S  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)). 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  §  201.16(c)  of  the  rules 
(19  CFR  201.16(c)).  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  the 
service  list),  and  a  certificate  of  service 
must  accompany  the  document.  The 
Secretary  will  not  accept  a  document  for 
filing  without  a  certificate  of  service. 

Staff  Preport 

A  public  version  of  the  prehearing 
staff  report  in  this  investigation  will  be 
placed  in  the  public  record  on  April  11, 
1985.  pursuant  to  S  207.21  of  the 
Commission's  rules  (19  CFR  207.21). 

Hearing. 

The  Commission  will  hold  a  hearing  in 
connection  with  this  investigation 
beginning  at  10:00  a.m.  on  April  25. 1985 
at  the  U.S.  International  Trade 
Commission  Building.  701  E  Street  NW.. 
Washington.  DC.  Requests  to  appear  at 
the  hearing  should  be  Hied  in  writing 
with  the  Secretary  to  the  Commission 
not  later  than  the  close  of  business  (5:15 
p.m.)  on  April  10. 1985.  All  persons 
desiring  to  appear  at  the  hearing  and 
make  oral  presentations  should  file 
prehearing  briefs  and  attend  a 
prehearing  conference  to  be  held  at 
10:00  a.m.  on  April  15, 1985  in  room  117 
of  the  U.S.  International  Trade 
Commission  Building.  The  deadline  for 
filing  prehearing  briefs  is  April  22. 1985. 

Testimony  at  the  public  hearing  is 


governed  by  S  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
nile  requires  that  testimony  be  limited  to 
a  nonconfidential  summary  and  analysis 
of  material  contained  in  prehearing 
briefs  and  to  information  not  available 
at  the  time  the  prehearing  brief  was 
submitted.  Any  written  materials 
submitted  at  the  hearing  must  be  filed  in 
accordance  with  the  procedures 
described  below  and  any  confidential 
materials  must  be  submitted  at  least 
three  (3)  working  days  prior  to  the 
hearing  (see  §201.6(b)(2)  of  the 
Commission's  rules  (19  CFR  201.6(b)(2), 
as  ameneded  by  49  FR  32569,  Aug  15, 
1984)). 

Written  Submissions 

All  legal  arguments,  economic 
analyses,  and  factual  materials  relevant 
to  the  public  hearing  should  be  included 
in  prehearing  briefs  in  accordance  with 
§  207.22  of  the  Commission's  rules  (19 
CFR  207.22).  Posthearing  briefs  must 
conform  with  the  provisions  of  §207.24 
(19  CFR  207.24)  and  must  be  submitted 
not  later  than  the  close  of  business  on 
May  2, 1985.  In  addition,  any  person 
who  has  not  entered  an  appearance  as  a 
party  to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  May  2, 1985. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  S  201.8  of  the 
Commission's  rules  (19  CFR  201.8).  All 
written  submissions  except  for 
confidential  business  data  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission, 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  i  201.6  of  the 
Commission's  rules  (19  CFR  201.6.  as 
amended  by  49  FR  32569.  Aug.  15. 1984). 

Authority 

This  investigation  is  being  conducted 
under  authority  of  the  Tariff  Act  of  1930, 
title  VII.  This  notice  is  published 
pursuant  to  §  207.20  of  the  Commission's 
rules  (19  CFR  207.20). 

By  order  of  the  Commission. 
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Issued  lanuary  3. 198S. 
Kenneth  R.  Maaoa 
Secirtory- 
(FK  Doc.  8.V-&45  Filed  l-«-S5;  8:45  amj 

MLUNOCOCC  7P20-(»-M 

ilnvMtigation  No.  337-TA-203) 

Certain  Telephone  Base  Housings  and 
Related  Packaging  and  Printed 
Materials;  Receipt  of  Inttiai 
Determination  Terminating 
Respondents  on  ttie  Basis  of  Consent 
Order  Agreement 

AOCNCY:  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commi.ssit.n  has  received  an  initial 
determindti.n  from  the  presiding  officer 
in  the  abov —cdptioned  investigation 
terminatiriK  the  following  respondents 
on  the  basis  of  a  consent  order 
agreement.  C.T.  Communications 
Systems  Corp  and  Keytronics.  Inc. 


SUPrLSMCNTARV  MFONMATION:  This 

investigation  i.s  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  use.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  dniermination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  {anuary  4, 1985. 

Copies  of  the  initial  determination,  the 
consent  orde.-  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  701  E 
Street  NW.,  Washington.  D.C.  20436. 
telephone  202-523-0161. 

Written  Comments 

Interested  persons  may  file  written 
comments  with  the  Commission 
concerning  termination  of  the 
aforenentioned  respondents.  The 
original  and  14  copies  of  all  such 
comments  must  be  filed  with  the 
Secretary  to  the  Commission.  701  E 
Street.  NW..  Washington.  DC.  20436.  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 


granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne.  Office  of  the  Secretary. 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

By  order  of  the  Commission. 

Issued:  )anuary  4.  1965. 
Kenneth  R.  Maaon. 
Secretary. 

|FR  Doc.  85-641  Filed  1-8-85:  8:45  am) 
aiujNQcooE  TVK-n-m 

[ Investigation  No.  337-TA-1«S] 

Certain  Rotary  Wheel  Printing 
Systems;  Commission  Decision  Not  To 
Review  Initial  Determination 
Terminating  Respondents  Toicyo  Juid 
Industrial  Co.,  Ltd.  and  Juki  Industries 
of  America,  Inc. 

AOCNCY:  International  Trade 

Commission. 

ACTION:  Termination  of  respondents  on 

the  basis  of  a  settlement  agreement. 

SUMMARY:  The  Commission  has 
determined  not  to  review  an  initial 
determination  (ID)  to  terminate  Tokyo 
Juki  Industrial  Co..  Ltd.  and  Juki 
Industries  of  America.  Inc.  as 
respondents  in  the  above-captioned 
investigation  based  on  a  settlement 
agreement. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Holoch.  Esq..  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-523- 
0148. 

SUPPLEMENTARY  INFORMATKMC  Notice  of 
the  ID  was  published  in  the  Federal 
Register  of  December  5. 1984.  49  FR 
47581.  No  petition  for  review  was  filed, 
nor  were  any  comments  from 
Government  agencies  or  the  public 
received. 

This  action  is  taken  pursuant  to  the 
authority  of  19  U.S.C.  1337  and  19  CFR 
210.53. 

Copies  of  the  ID  and  ail  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  am.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington.  DC.  20436, 
telephone  202-523-0161. 

By  order  of  the  Commission. 

Issued:  December  31. 1984. 
Kenneth  R.  Maaoo, 
Secretary. 

(FR  Doc.  85-042  Filed  1-8-85:  8:45  am] 

MLUNQ  COOC  7020-02-M 


I  Investigation  No.  337-TA-174I 

Certain  Woodwortdng  Machines; 
Decision  Not  To  Review  Initial 
Determination  Terminating 
Respondent;  Issuance  of  Consent 
Order 

agency:  International  Trade 
Commission. 

ACTION:  The  Commission  has 
determined  not  to  review  a  Commission 
adminstrative  law  judge's  initial 
determination  (ID)  granting  a  joint 
motion  to  terminate  the  above-captioned 
investigation  with  respect  to  respondent 
Tops  Equipment  &  Tools  Co..  Ltd.,  on  the 
basis  of  a  consent  order  settlement 
between  Tops  and  complainant  Delta 
International  Machinery  Corp.  The 
Commission  accordingly  has  issued  the 
proposed  consent  order. 

summary:  By  virtue  of  the  Commission's 
decision  not  to  conduct  a  review,  the  ID 
has  become  the  Commission's 
determination  (19  CFR  210.53(h).  as 
amended  at  49  FR  46123  (Nov.  23  1984)). 

FOR  further  information  CONTACT 

P.N.  Smithey,  Esq.,  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-523- 
0350. 

SUPPLEMENTARY  INFORMATION: 
Background 

Investigation  No.  337-TA-174  is  being 
conducted  to  determine  whether  there  is 
a  violation  of  section  337  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1337)  in  the 
importation  or  sale  of  certain 
woodworking  machines,  by  reason  of 
the  following  unfair  acts:  (1)  Patent 
infringement,  (2)  common-law  and 
registered  trademark  infringement.  (3) 
passing  off.  (4)  false  representation  of 
manufacturing  source,  and  (5)  false  and 
deceptive  advertising.  (See  48  FR  55786 
(Dec.  15,  1983):  49  FR  23464  (June  6. 
1964].)  The  complainant  is  Delta 
International  Machinery  Corp.  (See  49 
FR  23463  (June  6. 1984).) 

On  November  7, 1984,  complainant 
Delta  and  respondent  Tops  Equipment  ft 
Tools  Co..  Ltd.,  filed  a  joint  motion  (No. 
174-45)  requesting  termination  of  the 
investigative  with  respect  to  Tops  and 
the  entry  of  a  consent  order  based  on 
the  terms  of  settlement  agreement 
between  Delta  and  Tops.  On  November 
23. 1984,  the  Commission  investigation 
attorney  filed  a  response  supporting  the 
motion. 

On  November  29, 1984,  the  presiding 
administrative  law  judge  issued  an  ID 
granting  the  motion.  Copies  of  the  ID 
were  served  on  other  Federal  agencies 
on  November  30, 1984,  and  notice  of  the 
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ID  was  published  in  the  Federal  Register 
of  December  5, 1984  (49  FR  47582). 
Although  the  Commission  solicited 
written  comments  on  the  ID.  none  were 
received. 

No  party  Hied  a  petition  for  review, 
and  the  Commission  determined  that 
reviewing  the  ID  on  the  Commission's 
own  motion  under  19  CFR  210.55.  as 
amended  at  49  FR  46123  (Nov.  23. 1984)), 
was  not  warranted.  By  virtue  of  the 
Commission's  decision  not  to  conduct  a 
review,  the  ID  became  the  Commission's 
decision  not  to  conduct  a  review,  the  ID 
became  the  Commission's  determination 
(19  CFR  210.53(h),  as  amended  at  49  FR 
46123  (Nov.  23. 1984)). 

Termination  of  the  investigation  as  to 
respondent  Tops  furthers  the  public 
interest  by  conserving  the  resources  of 
the  Commission  and  the  parties. 

Public  Inspection 

The  ID,  the  consent  order,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  on  the 
record  of  the  investigation  are  available 
for  inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the     * 
Office  of  the  Secretary.  Docket  Section. 
U.S.  International  Trade  Commission. 
701  E  Street  NW..  Washington.  DC 
20436,  telephone  202-523-0471. 

By  order  of  the  Comini.s6ion. 

Issued:  January  4. 1984. 
Kenneth  R.  Mason, 
Secretary. 
|FR  Doc.  85-649  Filed  1-&-85:  8:45  am] 

nLUNG  CODE  7020-03-tl 


INTERSTATE  COMMERCE 
COMMISSION 

I  Finance  Docket  No.  30576] 

Hillsdale  County  Railway  Company, 
Inc.;  Exemption  From  49  U.S.C.  10901 
and  11301 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  from  the 
requirements  of  (a)  49  U.S.C.  10901  the 
Hcquisition  and  operation  by  Hillsdale 
County  Railway  Comptiny,  Inc.  of  a  15.9- 
mile  rail  line  between  milepost  51.6  at 
the  Indiana  State  line  and  milepost  35.7 
at  Pleasant  Lake,  in  Steuben  County,  IN, 
and  (b)  49  U.S.C.  11301  the  issuance  of 
notes. 

DATES:  This  exemption  will  be  effective 
on  February  8, 1985.  Petitions  for  stay 
must  be  filed  by  January  22, 1985,  and 
petitions  for  reconsideration  must  be 
filed  by  January  29, 1985. 


ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  30576  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Petitioner's  representative:  Charles  J. 
Lapp.  Hillsdale  County  Railway 
Company,  Inc..  50  Monroe  Street, 
Hillsdale,  MI  49242 

FOR  RJRTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer,  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2227,  Interstate 
Commerce  Commission,  Washington, 
DC  20423,  or  call  289-4357  (DC 
Metropolitan  area)  or  call  toll  free  (800) 
424-5403. 

Decided:  January  2. 1985. 

By  the  Commission.  Chairman  Taylor.  Vice 
Chairman  Andre,  Commissioners  Sterrett 
Gradisoa  Simmons.  Lamboley  and  Strenio. 
Commissioner  L.aml>oley  concurred  with  a 
separate  expression. 
James  H.  Bayne, 
Secretary. 
(FR  Doc  85-579  Filed  1-8-85:  8:45  am] 

MLUNQ  COLE  70SS-01-« 


lEx  Parte  No.  388  (Sut>-No.11)] 

Intrastate  Rail  Rate  Authority; 
Kentucky 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  certification. 

SUMMARY:  The  Commission  has 
extended  the  provisional  certification  of 
the  Railroad  Commission  of  Kentucky 
under  49  U.S.C.  11501(b),  to  regulate 
intrastate  rail  transportation.  'This 
extension  will  permit  it  to  modify  its 
standards  and  procedures  as  required  in 
the  full  decision. 

DATES:  The  provisional  certification  of 
the  Railroad  Commission  of  Kentucky 
will  expire  on  March  11, 1985.  imless 
prior  to  that  date  the  State  of  Kentucky 
submits  revised  standards  and 
procedures  complying  with  the 
requirements  stated  in  the  full  decision. 
FOR  FURTHER  INFORMATION  CONTACT. 
Louis  E.  Gitomer  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION:  . 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  T.S. 
InfoSystems.  Inc.,  Room  2227,  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  or  call  289-4357  (DC 
Metropolitan  area)  or  toll  free  (800)  424- 
5403. 

Decided:  December  21. 1984. 


By  the  Commission.  Chairman  Taylor,  Vice 
Chairman  Andre,  Commissioners  Sterrett, 
Gradison.  Simmons,  Lamboley,  and  Strenia 
James  H.  Bayne. 
Secretary.  • 
[FR  Doc.  85-578  Filed  l-«-S5: 8:45  am] 

BILUNO  CODE  7035-«1-M 


DEPARTMENT  OF  JUSTICE 

Consent  Decree  In  Action  To  Enjoin 
Emission  of  Air  Pollutants;  Soutttland 
Corp. 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  38  FR  19029,  notice 
is  hereby  given  that  a  consent  decree  in 
United  States  v.  Southland  Corporation. 
Civil  Action  No.  84-5156,  has  been 
lodged  with  the  United  States  District 
Court  for  the  District  of  New  Jersey.  The 
consent  decree  establishes  a  compliance 
program  for  the  Great  Meadows  plant 
owned  and  operated  by  Southland 
Corporation,  to  bring  the  plant  into 
compliance  with  the  Clean  Air  Act,  42 
U.S.C.  7401  et  seq.  and  the  New  Jersey 
State  Implementation  Plan  ("SIP"), 
relating  to  the  emission  of  volatile 
organic  substances  ("VOS"),  and 
requires  payment  of  a  civil  penalty. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  written 
comments  relating  to  the  consent 
decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General.  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  D.C. 
20530  and  should  refer  to  United  States 
V.  Southland  Corporation,  D.J.  Ref.  No. 
90-5-2-1-617. 

The  consent  decree  may  be  examined 
at  the  office  of  the  United  States 
Attorney.  District  of  New  Jersey,  970 
Broad  Street,  Newark,  New  Jersey  07102; 
at  the  Region  II  office  of  the 
Environmental  Protection  Agency,  26 
Federal  Plaza,  New  York,  New  York 
10278:  and  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice.  Room  1515,  Ninth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  D.C.  20530.  A  copy  of  the 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.10  (10  cents  per  page 
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reproduction  charge)  payable  to  the 
Treasurer  of  the  United  States. 
F.  H«iry  Habkhl  U. 

Assistant  Attorney  General.  Land  and 

Natural  Resources  Division. 

|FR  Doc.  85-599  Filed  1-8-85;  8:45  am) 

SMXING  coot  4410-01-11 


NUCLEAP  REGULATORY 
COMMISSION 

Abnomtal  Occurrence;  Lose  of  Offsite 
and  Onsite  AC  Electrical  Power 

Section  208  of  the  Energy 
Reorganization  Act  of  1974.  as  amended, 
requires  the  NRC  to  disseminate 
information  on  abnormal  occurrences 
(i.e..  unscheduled  incidents  or  events 
which  the  Commission  determines  are 
signiHcant  from  the  standpoint  of  public 
health  and  safety).  The  following 
incident  was  determined  to  be  an 
abnormal  occurrence  using  the  criteria 
published  in  the  Federal  Register  on 
February  24. 1977  (42  PR  10950).  One  of 
the  general  criteria  notes  that  major 
degradation  of  essential  safely-related 
equipment  can  be  considered  an 
abnormal  occurrence.  The  following 
description  of  the  incident  also  contains 
information  on  the  remedial  actions 
planned  and  taken. 

Date  and  Place— On  July  28. 1984. 
Susquehanna  Steam  Electric  Station 
Unit  2  experienced  an  event  involving  a 
temporary  loss  of  all  AC  power 
including  failure  of  the  emergency  diesel 
generators  (EDGs)  to  supply  power  to 
the  engineered  safety  system  (ESS) 
busses.  Susquehanna  Units  1  and  2  are 
boiling  water  reactor  nuclear  power 
plants  operated  by  Pennsylvania  Power 
and  Light  Company  (the  licensee)  and 
located  in  Luzerne  County. 
Pennsylvania.  Unit  2  had  received  a  full 
power  operating  license  on  June  27. 
1984.  With  the  unit  operating  at  30% 
power,  the  licensee  was  conducting 
planned  startup  testing  at  the  time  of  the 
event.  Unit  1  operated  at  100%  power 
throughout  the  event  at  Unit  2. 

Nature  and  Probable  Consequences 

A  loss  of  offsite  power  is  an  event 
which  may  occur  one  or  more  times 
during  the  life  of  a  nuclear  power  plant: 
all  plants  are  designed  to  respond  to 
such  events.  The  purpose  of  the  startup 
test  ("Loss  of  Turbine  Generator  and 
Offsite  Power")  was  to  demonstrate  that 
the  dynamic  response  of  Unit  2  was  in 
accordance  with  design.  Initial 
conditions  of  the  test  required  Unit  2  to 
be  at  approximately  30%  power  and  its 
electrical  distribution  system  to  be 
separated  and  isolated  from  the  Unit  1 
system.  The  test  would  be  initiated  by 


opening  the  Unit  2  turbine-generator 
output  breakers  and  simultaneously 
opening  the  Unit  2  output  breaker  from 
the  startup  transformer,  i.e..  turbine 
generator  trip  (load  reject)  and  loss  of 
offsite  power,  respectively.  Thirty 
minutes  after  the  test  initiation,  the  test 
would  be  terminated.  The  test  results 
would  then  determine  whether  test 
acceptance  criteria  are  satisfied,  i.e.,  (1) 
all  safely  systems  such  as  the  reactor 
protection  system  (RPS).  EDGs,  reactor 
core  isolation  cooling  (RCIC)  system  and 
high  pressure  coolant  injection  (HPCI) 
system,  must  function  properly  without 
manual  assistance,  and  (2)  HPCI  and/or 
RCIC  action,  if  necessary,  shall  keep 
reactor  water  level  above  the  initiation 
level  of  the  core  spray  system,  low 
pressure  coolant  injection  (LPCI) 
system,  and  automatic  depressurization 
system  (ADS). 

Separation  and  isolation  of  electrical 
supplies  for  this  test  required  (1)  feeding 
all  Unit  1  4160V  ESS  busses  from  the 
Unit  1  startup  transformer.  (2)  feeding 
all  Unit  2  4160V  ESS  busses  from  the 
Unit  2  startup  transformer,  (3)  racking 
out  all  feeder  breakers  from  the  Unit  1 
startup  transformer  to  the  Unit  2  4ieOV 
ESS  busses,  (4)  racking  out  the  13.8  kV 
tie  breaker  between  Unit  1  and  Unit  2 
auxiliary  busses,  and  (5)  placing  all 
common  loads  on  Unit  1  supplies.  This 
electrical  configuration  and  other  test 
prerequisites  were  established  by  1:05 
a.m.  on  July  26, 1984. 

The  startup  test  was  initiated  at  1:37 
a.m.  by  opening  the  Unit  2  main 
generator  output  breakers  and  the  Unit  2 
startup  transformer  feeder  breaker  to 
the  Unit  2  startup  bus.  This  resulted  in  a 
reactor  scram  due  to  turbine  control 
valve  fast  closure  on  the  simulated  load 
reject,  deenergization  of  the  13.8  kV 
busses  and  deenergization  of  the  four 
Unit  2  4160V  ESS  busses.  The  turbine 
bypass  valves  properly  opened 
automatically  to  limit  the  initial  pressure 
transient  and  the  loss  of  power  to  the 
RPS  motor  generator  sets  properly 
initiated  primary  and  secondary 
containment  isolations.  The  above 
sequence  was  as  expected:  however,  the 
operator  at  the  electrical  distribution 
panel  noted  that  none  of  the  four  EDGs 
started  and  that  the  feeder  breakers 
from  the  two  Unit  2  ES  transformers  to 
the  four  4160V  busses  remained  closed. 
These  breakers  should  have 
automatically  opened  and  the  diesels 
should  have  started  upon  ESS  bus 
deenergization  due  to  the  deenergized 
startup  transformer.  As  a  result  of  the 
diesels  not  starting,  and  providing 
emergency  AC  power,  all  AC  power  for 
Unit  2  was  lost. 

As  discussed  later,  this  total  loss  of 
AC  power  resulted  in  most 


instrumentation  in  the  control  room 
filing  downscale  which  complicated 
operator  response  to  the  event.  Also  as 
discussed  later,  simultaneously  with  the 
total  loss  of  AC  power,  the  plant  was 
further  degraded  due  to  the  lack  of  DC 
power  to  the  ESS  bus  logic  circuitry  for 
all  four  electrical  divisions.  The 
operators  were  unaware  of  this  lack  of 
DC  power  since  the  plant  design  did  not 
provide  control  room  annunciation  of 
this.  The  consequences  of  the 
deenergized  ESS  bus  logic  circuitry 
resulted  in  loss  of  the  following 
functions:  (1)  Automatic  transfer 
capability  of  ESS  busses  to  alternate 
power  sources,  (2)  automatic  diesel 
generator  start  on  loss  of  bus  sources. 
(3)  ability  to  re-energize  4160V  ESS 
busses  from  an  offsite  source  from  the 
control  room,  (4)  automatic  bus  load 
shedding,  (5)  degraded  grid  and 
undervoltage  protection,  (6)  4160V  bus 
feeder  breaker  overcurrent  or 
differential  current  protection,  and  (7) 
core  spray  or  residual  heat  removal 
(RHR)  pump  automatic  or  manual  start 
capability  even  with  bus  power 
available:  hence  the  low  pressure 
emergency  core  cooling  systems  (ECCS) 
were  disabled. 

Upon  noting  that  the  EDGs  did  not 
start,  the  operator  opened  the  feeder 
breakers  from  the  two  Unit  2  ESS 
transformers  to  the  four  4160V  ESS 
busses.  When  the  EDGs  still  did  not 
start,  the  operator  manually  started  all 
four  diesels.  EOG  D  tripped  on 
overvoltage  and  B  tripped  on 
overvoltage  and  underfrequency.  EDG  C 
stabilized  at  an  idle.  EDG  A  exhibited 
large  frequency  oscillations  and  was 
manually  tripped  by  the  operator.  The 
operator  tried  to  manually  close  the 
EDG  C  breaker  onto  the  associated  ESS 
bus,  but  the  breaker  did  not  close 
(probable  operator  error).  The  operator 
next  attempted  to  close  the  Unit  2 
startup  bus  feeders  to  the  two  Unit  2 
ESS  transformers,  but  the  feeder 
breakers  would  not  close  due  to  the 
deenergized  condition  at  the  startup  bus. 
The  operator  then  reenergized  the 
startup  bus  by  closing  the  Unit  2  startup 
transformer  feeder  breaker  to  the 
startup  bus  and  reenergized  the  two 
Unit  2  ESS  transformers.  The  operator 
next  attempted  to  close  the  Unit  2  ESS 
transformers  feeder  breakers  to  the 
4160V  ESS  busses,  but  the  feeder 
breakers  would  not  close.  The  Unit 
Supervisor  then  instructed  a  Nuclear 
Plant  Operator  (non-licensed)  in  the 
Unit  2  reactor  building  to  rack  in  the 
feeder  breakers  from  the  Unit  1  startup 
transformer  to  the  four  Unit  2  4180V  ESS 
busses. 


Federal  Register  /  Vol.  50.  No.  6  /  Wednesday.  lanuary  9.  1985  /  Notices 


1141 


As  the  Unit  1  feeder  breakers  to  the 
Unit  2  4160V  ESS  busses  were  racked  in, 
the  preferred  Unit  1  and  2  ESS 
transformer  feeder  breaker  to  each 
4160V  ESS  bus  closed,  reenergizing  the 
bus.  and  the  EDCs  B,  D.  and  A 
automatically  started  at  1:48  a.m.,  1:50 
a.m.,  and  1:54  a.m.,  respectively.  At  1:50 
a.m.,  the  licensee  declared  an  Unusual 
Event  (the  least  severe  catagory  in  the 
NRC's  emergency  classification  system). 
Power  was  restored  to  the  first  bus 
within  11  minutes  and  the  last  bus  17 
minutes  info  the  event.  When  power 
was  restored  to  all  four  Unit  2  ESS 
busses,  EDCs  A,  B,  and  D  had  High 
Priority  alarms  and  were  remote- 
manually  shut  down.  The  operator  in  the 
EDG  building  reset  the  High  Priority 
alarm  on  EDG  A,  but  could  not  reset  the 
High  Priority  alarm  on  EDGs  B  &  D 
(operator  error). 

As  mentioned  previously,  during  the 
loss  of  all  AC  power  to  Unit  2,  most 
instrumentation  in  the  control  room 
failed  downscale.  However.  DC 
powered  instrumentation  available  to 
the  operators  included  two  narrow 
range  instruments  (0-60  inches)  for 
monitoring  reactor  water  level  and  the 
HPCl  and  RCIC  supply  pressure 
indicators  for  monitoring  reactor 
pressure.  The  full  core  display  provided 
erroneous  indication  that  all  rods  had 
not  inserted  into  the  core,  which  initially 
confused  the  operators,  but  operators 
did  believe  the  reactor  was  shut  down 
because  the  source  range  monitor 
instrumentation  indication  and  reactor 
pressure  trends  supported  that 
conclusion.  The  control  room  operators 
had  no  indication  of  suppression  pool 
temperature  and  no  indication  of  reactor 
water  level,  below  narrow  range 
instrument  zero.  Personnel  stationed  at 
the  local  instrumentation  racks  as  part 
of  the  startup  lest  provided  information 
to  the  control  room  when  reactor  water 
level  dropped  below  this  zero  reading. 

During  the  event,  one  safety  relief 
valve  controlled  reactor  pressure  and 
removed  decay  heat  by  lifting  eight 
times.  At  2:18  a.m.,  RCIC  was  manually 
initiated  at  —28"  reactor  water  level  on 
the  wide  range  instrument  (a  level 
above  the  automatic  initiation  level  of 
—31")  to  restore  reactor  vessel  level.  At 
2:30  a.m.,  the  licensee  terminated  the 
Unusual  Event  declaration. 

There  was  no  direct  impact  on  public 
health  or  safety  by  the  event.  Even 
though  some  safety-related  equipment 
designed  to  mitigate  the  consequences 
of  design  basis  accidents,  in  the  unlikely 
event  that  one  occurred  was  disabled, 
the  HPCI  and  RCIC  systems  were 
available  to  provide  makeup  water  to 
protect  the  core  until  power  was 


restored.  During  the  event,  no  make  up 
water  was  being  added  to  the  reactor 
vessel.  However,  had  the  water  level 
decreased  sufficiently,  HPCI  and  RCIC 
would  have  automatically  initiated  to 
restore  water  level.  These  systems  do 
not  depend  upon  the  availability  of  AC 
power.  As  discussed  previously,  RCIC 
was  manually  initiated  before  the 
automatic  initiation  level  was  reached. 

Cause  or  Causes 

The  causes  of  this  event  are  attributed 
to  inadequate  implementation  of 
corrective  action  for  previously 
identified  problems,  inadequate  human 
engineering  of  the  local  control  panels, 
ineffective  vertification,  imprecise 
procedures,  inadequate  operator 
training,  and  operator  error. 

The  process  utilized  to  rack  out  each 
of  four  Unit  1  startup  transformer 
supplies  to  Unit  2  4150V  ESS  busses 
(one  of  the  steps  necessary  before 
initiating  the  startup  test)  was 
incorrectly  performed.  The  normal 
practice  for  racking  out  a  4160V  breaker 
is  to  ensure  the  breaker  is  in  the  open 
position,  enter  the  breaker  cubicle  and 
open  the  DC  knife  switch  supplying  DC 
control  power  for  the  breaker,  and  then 
to  rack  out  the  breaker.  However,  for 
these  four  breakers  the  operator  was 
confronted  with  two  DC  knife  switches 
and  mistakenly  opened  the  wrong 
switch,  thereby  removing  DC  power  to 
the  ESS  bus  logic  circuitry  for  the  bus 
rather  than  the  DC  control  power  to  the 
breaker.  The  operator  repeated  the 
above  error  on  all  four  4150V  ESS 
busses.  As  discussed  previously,  one  of 
the  consequences  of  removing  DC  power 
to  this  ESS  bus  logic  circuitry  was  to 
prevent  EDG  start  on  loss  of  bus 
sources. 

The  Unit  1  startup  transformer  supply 
breakers  to  the  Unit  2  4160V  ESS  busses 
are  located  in  the  01  cubicle  of  each  bus. 
Each  01  cubicle  has  two  knife  switches 
whereas  all  other  breakers  in  the  4160V 
ESS  bus  have  only  one  knife  switch.  The 
knife  switch  labels  used  in  cubicles 
containing  a  single  knife  switch  read 
"BREAKER  CONTROL  SWITCH  AND 
TRIP  CIRCUIT  FUSES."  This  knife 
switch  removes  DC  control  power  for 
the  breaker.  The  operators  commonly 
refer  to  this  knife  switches  as  "DC 
control  power".  The  01  cubicle  breaker 
labels  for  the  two  knife  switches  read: 
"BREAKER  CONTROL  SWITCH  AND 
TRIP  CIRCUIT  FUSES"  (for  the  knife 
switch  that  removes  DC  control  power 
for  the  breaker)  and  "DC  CONTROL" 
(for  the  knife  switch  that  provides  DC 
power  to  the  ESS  bus  logic  circuitry  for 
the  bus).  When  the  non-licensed 
operator  opened  the  first  4160V  ESS  01 
cubicle  door,  he  called  the  control  room. 


informed  them  he  was  at  the  breaker 
and  requested  confirmation  that  they 
desired  the  breaker  be  racked  out  and 
DC  control  power  removed.  After 
receiving  confirmation  from  the  control 
room,  the  operator  subsequently  opened 
the  knife  switch  labeled  "DC 
CONTROL"  and  racked  out  the  breaker. 
An  experienced  startup  test  engineer 
was  with  the  operator  to  verify  the 
adequacy  of  his  actions,  but  did  not 
detect  the  error.  The  same  operator  and 
startup  test  engineer  repeated  the  same 
action  at  each  of  the  4160V  ESS  busses. 

No  alarm  indicated  of  these  actions 
was  available  in  the  control  room, 
although  an  examination  of  local 
indicator  lights  on  the  front  of  the 
cubicle  door  would  have  shown  an 
abnormality,  i.e.,  the  bus  feeder 
protection  relay  power  light  would  have 
been  extinguished.  Also,  an  examination 
of  the  breaker  position  lights  in  the 
control  room  as  the  knife  switch  was 
opened  in  the  breaker  cubicle  could 
have  alerted  operators  that  the  incorrect 
knife  switch  had  been  opened.  (Opening 
the  knife  switch  labeled  "BREAKER 
CONTROL  SWITCH  AND  TRIP 
CIRCUIT  FUSES"  should  have 
deenergized  all  indicating  lights 
associated  with  the  breaker.  This  would 
not  have  occurred  when  the  knife  switch 
labeled  "DC  CONTROL"  was  opened.) 
This  anomolous  indication  that  could 
have  alerted  the  control  room  of  the 
error  was  subsequently  lost  when  the 
breaker  was  racked  out. 

During  the  investigation  of  the  event 
by  the  licensee  and  NRC,  two  previous 
events  were  identified  involving 
improper  operations  of  the  "DC 
CONTROL"  knife  switch  during  the 
preoperational  test  program  in  June  and 
October,  1983.  Following  the  second 
event,  the  licensee  had  conducted 
additional  operator  training.  The  non- 
licensed  operator  who  performed  the 
breakers  alignments  on  July  26 1984,  did 
not  receive  this  particular  training  nor 
had  he  previously,  according  to  his 
recollection,  racked  out  a  4160V  breaker 
in  an  01  cubicle.  He  was,  however,  an 
experienced  operator  who  had 
performed  numerous  breaker  rackouts. 

The  difficulties  associated  with  the 
manual  start  of  the  EDGs  and  reset  of 
the  High  Priority  alarms  were  primarily 
due  to  inadequate  procedures, 
inadequate  operator  training  and 
operator  error.  The  trips  of  EDGs  B  and 
D  both  were  the  result  of  the  frequency 
sensitivity  of  the  overvoltage  relays 
coupled  with  the  manual  voltage  adjust 
having  been  set,  per  procedure,  at  too 
high  a  level.  The  underfrequency  trip  of 
EDG  B  is  beheved  to  have  been  received 
a  a  result  of  the  shutdown  of  EDG  B 
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following  the  overvoltage  trip.  It  should 
be  noted  that  during  an  automatic 
initiation  of  the  EDG  these  two  trip 
signals  would  be  bypassed. 

The  cause  of  the  frequency 
oscillations  of  EDG  A  which  led  the 
operator  to  manually  trip  this  EDG  has 
not  been  determined.  Seven  successful 
manual  starts  of  EDG  A  were  performed 
after  the  event  with  no  observed 
frequency  oscillations.  The  inability  to 
manually  load  EDG  C  onto  the  dead  ESS 
bus  is  believed  to  have  been  caused  by 
oerator  error,  in  that  post-event  analysis 
determined  the  capability  to  have  been 
available  even  under  event  conditions, 
and  subsequent  testing  was  performed 
to  demonstrate  this  capability. 

The  difTiculties  associated  with  reset 
of  the  High  Priority  alarms  on  EDGs  B 
and  D  were  due  to  the  operator  not 
being  aware  that  the  design  required 
that  the  protection  relay  seal-in  reset 
button  be  operated  prior  to  the  system 
reset  button.  In  addition,  operating 
procedures  were  not  available  locally  at 
the  EDG  and.  even  if  they  were,  existing 
procedures  did  not  specify  this 
particular  reset  sequence.  The  proper 
reset  sequence  determination  was  made 
during  the  event  by  the  licensee  by 
review  of  the  EDG  control  schematics 
and  required  approximately  thirty  Tive 
minutes  to  complete  and  actually  reset 
the  alarms. 

Some  control  room  indicators  were 
lost  for  longer  than  necessary  due  to 
lack  of  training  and  procedures  on  how 
to  reset  equipment  after  a  loss  of  power. 

Actions  Taken  To  Prevent  Recurrence 

Licenspe — Immediately  after  the 
incident,  the  licensee  initiated  an 
investigation  into  the  cause(s)  and 
instituted  immediate  and  long-term 
corrective  actions.  Immediate  corrective 
actions  included:  Revising  labeling  of 
knife  switches,  adding  cautions  labels 
for  ESS  logic  circuitry  knife  switches, 
and  painting  the  ESS  bus  logic  circuitry 
knife  switch  handles  red:  providing 
training  in  the  proper  rackout  operation: 
revising  procedures  to  include  status  of 
breaker  position  indicating  light  checks: 
performing  seven  successful  starts  on 
EDG  A;  revising  procedures  and 
providing  trainin;     .  EDG  operation  and 
alarm  res'^t:  succe-^  'uKy  testing  the 
EDG  C's     ipab         i  j  close  manually  on 
a  dead  bu.     'x.  .i      ng  all  fuses  in  the 

Z  control  ..vst  n     .  -  size  and  type; 
revising  the  i      t  pi  -»r  ^(<ure  for  the  full 
core  display  and  tran    .g  operators  in 
the  methods  t  "td  position 

information;  rt       i  g  orocedures  to  reset 
the  suppression  poui  tvimperature 
monitoring  system  after  a  loss  of  power 
and  revising  surveil  ance  procedures  to 
assure  monthly  surveillance 


proceduures  do  not  adversely  affect 
EDG  automatic  start  capabilty. 

The  long-term  corrective  actions 
include:  Review  and  determination  of 
adequacy  of  the  station  program  for 
independent  verification;  review  of 
station  standard  electrical  operating 
practices  for  acceptability:  development 
of  operating  instructions  for  each  type 
breaker  rackout,  including  light 
observance  during  the  manual  sequence; 
incorporation  of  proper  terminology  into 
training  procedures;  revision  of 
procedures,  drawings,  and  checkoff  lists; 
review  and  evaluation  of  the  EDG 
testing  program  to  determine  adequacy; 
determination  of  adequacy  of 
procedures  for  remote  emergency  start 
of  E£>Gs;  development  of  procedures  for 
remote  manual  emergency  start  of 
EDGs:  evaluation  of  overvoltage 
protection;  determination  whether 
instrumentation  available  on  loss  of  AC 
power  is  sufficient  in  number,  location, 
and  range  for  on-shift  staff  to  snfely 
handle  a  loss  of  AC  power;  performance 
of  as-built  verification  of  fuse  size,  type, 
and  labeling  on  all  13  8  kV.  4160V,  480V 
load  centers  and  DC  power  circuits; 
review  of  all  surveillance,  preventive 
maintenance,  startup  test,  and  operating 
procedures  that  require  entry  into  the 
13.8  kV.  4160V.  480V.  and  DC  cubicles 
for  technical  adequacy  and  adequacy  of 
control:  and  evaluation  of  the  present 
design  for  compliance  with  Regulatory 
Guide  1.47  with  respect  to  annunciation 
of  loss  of  DC  control  power. 

The  licensee's  immediate  corrective 
actions  were  completed  prior  to  NRC 
permission  to  restart  the  plant.  The 
licensee  plans  to  identify  to  the  NRC  the 
status  and/or  schedule  for  completing 
the  long-term  items. 

The  licensee  assessed  the  event's 
impact  and  lessons  learned  on  Unit  2 
and  applied  the  appropriate  immediate 
and  long  term  corrective  actions  to  Unit 
1  as  well. 

NRC — NRC  resident  ifispectors  and  a 
region-based  specialist  were  in  the 
control  room  witnessing  the  conduct  of 
this  test.  They  observed  the  event  and 
the  recovery.  On  July  26, 1984.  a  team  of 
NRC  technical  specialists  were  sent  to 
the  site  to  investigate  the  circumstances 
of  the  event.  On  )uly  26, 1984.  a 
Confirmatory  Action  Letter  was  issued 
by  the  NRC  Region  I  Administrator 
documenting  his  discussions  with  the 
licensee's  Senior  Vice  President-Nuclear 
to  bring  Unit  2  to  a  cold  shutdown 
condition  and  to  not  restart  Unit  2  until 
a  thorough  investigation  of  the  cause,  its 
implication,  and  deficiencies  thus 
identified  are  corrected,  and  the 
Regional  Administrator  or  his  designee 
has  been  briefed  and  has  approved  the 
Unit  restart.  NRC  issued  a  ConTirmatory 


Order  on  July  27, 1984,  conHrming, 
effective  immediately,  the  actions  that 
were  the  subject  of  the  Confirmatory 
Action  Letter  of  July  26, 1984. 

On  July  30, 1984,  the  licensee  briefed 
the  NRC  team  on  the  results  of  the 
licensee's  investigation,  the 
implications,  and  the  corrective  actions 
taken  and  planned.  The  NRC 
investigation  results  were  consistent 
with  the  licensee's.  On  July  31, 1984,  the 
NRC  witnessed  the  successful  testing  of 
EDG  C's  ability  to  manually  load  on  a 
dead  bus.  Subsequently  to  these  two 
actions,  and  following  the  conditions  of 
the  Order,  the  Regional  Administrator 
approved  restart  of  Unit  2  on  July  31, 
1984. 

The  NRC  investigation,  while  not  fully 
documented  at  the  time  of  this  report, 
has  identified  several  possible  generic 
implications  from  this  event  which  may  . 
require  further  review.  These  include: 

1.  Adequacy  of  annunciation  and 
control  room  indications. 

2.  Restart  capability  of  emergency 
diesel  generators  under  abnormal 
conditions. 

3.  Adequacy  of  human  engineering 
aspects  including  labels,  administrative 
controls,  and  independent  verification 
requirements. 

An  NRC  inspection  report  was 
prepared  and  later  sent  to  the  licensee 
on  September  18, 1984.  As  noted  in  the 
forwarding  letter,  certain  activities 
appeared  not  to  have  been  conducted  in 
full  compliance  with  NRC  requirements. 
These  items  will  be  the  subject  of 
separate  correspondence  at  a  later  time. 
NRC  Region  I  personnel  held  an 
enforcement  conference  with  licensee 
representatives  on  October  9, 1984. 

On  October  19. 1984,  the  NRC  issued 
Inspection  and  Enforcement  Information 
Notice  No.  84-76  ("Loss  of  All  AC 
Power")  to  inform  all  licensees  holding 
an  operating  license  or  construction 
permit  of  the  event. 

Dated  in  Washington.  D.C.  this  4th  day  of 
]<inuary  1984. 
John  C.  Hoyle. 

Acting  Secretary  of  the  Commission. 
|FR  Doc.  85-653  Filed  1-8-85:  8:45  am] 

BILUNQ  COOC  7S90-01-M 


Ad  Hoc  Advisory  Committee  for 
Review  of  Enforcement  Policy; 
Request  for  Written  Comments 

On  March  3, 1982.  the  Nuclear 
Regulatory  Commission  adopted  a 
comprehensive  statement  of 
enforcement  policy,  applicable  to 
matters  involving  the  public  health  and 
safety,  the  common  defense  and 
security,  and  the  environment.  47  FR 
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9987  (March  9. 1982).  The  policy  was 
based  on  an  interim  policy  published  on 
October  7. 1980  (45  FR  66755).  The  policy 
statement  specified  criteria  for  the 
issuance  of  notices  of  violation, 
imposition  of  civil  penalties,  and 
issuance  of  orders  with  the  principal 
criterion  being  the  "severity"  of  the 
violation.  The  policy  statement 
established  five  "severity  levels",  and 
provided  guidance  for  classifying 
violations  in  each  category.  As  a  general 
rule,  no  sanctions  were  to  be  imposed 
for  low-hazard  violations  (those  classed 
in  Severity  Levels  IV  or  V).  while  more 
serious  violations  (those  in  Severity 
Levels  I-III)  would  be  subject  to  the 
imposition  of  civil  penalties  and.  in 
some  cases,  appropriate  orders.  The 
policy  statement  presented  a  formula  for 
establishing  the  "base  civil  penalty"  for 
violations,  based  on  their  severity  level 
and  activity  category,  and  standards  for 
adjusting  base  penalties  for  escalating 
or  mitigating  factors. 

On  March  2. 1984.  the  Commission 
made  several  revisions  to  the 
enforcement  policy,  including  an 
increase  in  the  base  penalty  (from 
$80,000  to  $100,000)  for  the  most  severe 
categories  of  violations  and  increases  in 
the  percentages  by  which  base  amounts 
may  be  adjusted.  49  FR  8583  (March  8. 
1984).  The  revised  policy  statement  also 
directed  an  "in-depth  study  of  the 
enforcement  program"  to  be  conducted 
"by  a  small  committee  of  individuals 
from  outside  the  agency  to  be  selected 
by  the  Commission." 

On  August  31. 1984,  (49  FR  35273, 
Sept.  6, 1984)  the  Commission 
established  the  AD  Hoc  Advisory 
Committee  for  Review  of  the 
Enforcement  Policy  to  undertake  this 
study.  In  aid  of  its  undertaking,  the 
Committee  is  soliciting  comments  from 
interested  persons  on  the  extent  to 
which  the  NRC's  enforcement  policy  has 
served  the  purpose  announced  by  the 
Commission  upon  its  promulgation, 
namely: 

to  promote  and  protect  the  radiological  health 
and  safety  of  the  public  including  employees 
health  and  safety,  the  common  defense  and 
security,  and  the  environment  by: 

•  Ensuring  compliance  with  NRC 
regulations  and  license  conditions: 

•  Obtaining  prompt  correction  of 
noncompliance: 

•  Deterring  future  noncompliance:  and 

•  Encouraging  improvement  of  licensee's 
performance,  and  by  example,  that  of 
industry,  including  the  prompt  identification 
and  reporting  of  potential  safety  problems.  47 
FR  9989  (March  2. 1982). 

The  Committee  recognizes  that 
comments  were  solicited  on  the  revised 
Enforcement  Policy  (49  FR  8583.  March 
8, 1984]  and  has  reviewed  the  comments 


received  in  response  to  that  request. 
Additionally  and  more  particularly,  the 
Committee  now  invites  comments  from 
the  public  on  the  effect,  if  any,  that  the 
enforcement  policy  has  had,  on: 

1.  The  prompt  detection  and 
correction  of  violations  by  licensees; 

2.  The  prompt  reporting  of  violations 
by  licensees: 

3.  The  prevention  of  violations  by 
licensees: 

4.  The  safety  record  of  licensees: 

5.  The  morale  of  licensees  and  their 
employees; 

6.  The  public's  confidence  in  the 
Commission's  enforcement  program:  and 

7.  The  willingness  of  workers  and 
members  of  the  public  to  report  alleged 
violations. 

To  the  extent  that  the  enforcement 
policy  has  had  an  appreciable  effect, 
positive  or  negative,  to  what  particular 
feature  of  the  policy,  if  any.  is  that  effect 
attributable?  In  this  connection,  the 
Committee  particularly  invites 
comments  relating  to  the  following 
features  of  the  enforcement  policy: 

1.  Are  the  tables  of  civil  penalty  levels 
set  at  appropriate  amounts? 

2.  Upward  and  downward  adjustment 
of  base  civil  penalties; 

3.  Classification  of  violations  by 
Severity  Level; 

4.  Policy  on  material  false  statements; 

5.  Relative  emphasis  on  negative  and 
positive  incentives; 

6.  Progressive  escalation  of 
enforcement  sanctions: 

7.  Enforcement  procedures  such  as 
enforcement  conferences,  publicity 
policy,  etc;  and 

8.  Supplement  8  of  the  revised 
enforcement  policy. 

In  addition,  comments  are  requested 
on  the  following  questions: 

1.  Under  what  circumstances,  if  any. 
should  the  NRC  impose  sanctions 
directly  on  individuals  responsible  for 
violations? 

2.  What  has  been  the  effect  of 
regionalization  on  the  enforcement 
program  and  its  implementation? 

3.  Does  the  present  system  identify 
root  causes  of  violations  so  that 
effective  corrective  actions  can  be 
taken?  Are  lessons  learned  effectively 
promulgated  to  the  industry  and.  if  so. 
by  what  means? 

4.  Should  the  NRC  consider  increasing 
its  reliance  for  compliance  or  licensee 
self-identification  or  evaluations  of  third 
parties? 

Following  its  review  of  the  comments 
received  the  Committee  may  wish  to 
have  representative  viewpoints 
summarized  orally  to  the  Committee 
during  a  public  meeting.  Commenters 
should  indicate  if  they  would  be  willing 
to  make  such  a  presentation  and,  if  so, 


indicate  a  person  to  contact  concerning 
a  possible  presentation.  If  presentations 
are  requested,  the  Committee  may, 
depending  upon  the  number  of 
comments  received  and  the  number  of 
persons  expressing  a  willingness  to  be 
heard,  ask  several  commenters  to 
consolidate  their  presentations. 

Comments  are  due  on  or  before 
February  28, 1985.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so.  Comments  should  be 
submitted  to:  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
Attn:  Docketing  and  Service  Branch. 
Deliver  comments  to:  Room  1121. 1717  H 
Street.  NW.  Washington.  D.C.  between 
8:15  a.m.  and  5:00  p.m.  weekdays. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room.  1717  H  Street.  NW.  Washington. 
D.C. 

For  further  information  contact  Karen 
Cyr.  Office  of  the  Executive  Legal 
Director,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  D.C.  20555. 
Telephone:  (301)  492-7269. 

Dated  at  Washington.  DC  this  3rd  day  of 
January.  1985. 
John  C.  Hoyle. 

Advisory  Committee.  Management  Officer. 
(FR  Doc.  85-654  Filed  1-6-65;  8:45  am) 
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Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on  Waste 
Management;  Meeting 

The  ACRS  Subcommittee  on  Waste 
Management  will  hold  a  meeting  on 
January  17.  and  18. 1985.  in  Room  1046. 
1717  H  Street,  NW..  Washington.  DC. 

Although  the  meeting  will  be  primarily 
an  Executive  Session,  it  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
will  be  as  follows: 
Thrusday.  January  17,  1985—8:30  a.m. 

until  the  conclusion  of  business 
Friday.  January  18, 1985—8:30  a.m.  until 
the  conclusion  of  business 

The  Subcommittee  will  review:  (1) 
The  methodology  used  by  DOE  in 
selecting  the  three  recommended  High- 
Level  Waste  Respository  sites;  and  (2) 
the  NRC  Waste  Management  Standard 
Review  Plan  for  Draft  Environmental 
Assessments. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  concurrence 
of  the  Subcommittee  Chairman;  written 
statements  will  be  accepted  and  made 
available  to  the  Committee.  Recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
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transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Subcommittee,  its  consultants,  and  Sta^. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS  staff 
member  named  below  as  far  in  advance 
as  practicable  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  will  exchange  preliminarj- 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  and  consultants 
will  then  discuss  the  subject  topics: 
representatives  of  the  NRC  and  DOE 
Staffs  and  other  interested  persons  may 
also  be  invited  to  participate  in  these 
discussions. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Owen  S.  Merrill  (telephone  202/634- 
1413)  between  8:15  a.m.  and  5:00  p.m.. 
EST. 

Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  days 
before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc., 
which  may  have  occurred. 

Dated;  January  4. 1985. 

Morton  W.  Libarkin, 

Assistant  Executive  Director  for  Project 
Review. 

[KR  Doc.  85-653  Filed  1-8-AS.  845  am) 
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Availability  of  NUREG-1061  Volume  4, 
"Report  of  ttie  U.S.  Nuclear  Regulatory 
Commission  Piping  Review 
Committee:  Evaluation  of  Ottter 
Dynamic  Loads  and  Load 
Combinations. " 

The  Nuclear  Regulatory  Commission 
announces  the  availability  of  NUREG- 
1061.  Volume  4.  "Report  of  the  U.S. 
Nuclear  Regulatory  Commission  Piping 
Review  Committee:  Evaluation  of  Other 
Dynamic  Loads  and  Load 
Combinations"  which  was  prepared  by 
the  NRC  Piping  Review  Committee  Task 
Group  on  Evaluation  of  Other  Dynamic 
Loads  and  Load  Combinations. 

The  NRC  Piping  Review  Committee 
was  established  by  the  Executive 
Director  for  Operations  of  the  USNRC  to 
make  a  comprehensive  review  of  the 
NRC  requirements  in  the  area  of  nuclear 
power  pjant  piping.  The  activities  of  this 
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Review  Committee  were  divided  into 
four  tasks  handled  by  appropriate  task 
groups.  These  are: 

•  Pipe  Crack  Task  Group: 

•  Seismic  Design  Task  Group: 

•  Pipe  Break  Task  Group:  and 

•  Dynamic  Load  and  Load 
Combination  Task  Group. 

Each  task  group  is  preparing  a  report 
appropriate  to  its  scope  to  be  published 
as  a  volume  of  NUREG-1061.  In 
addition,  the  Piping  Review  Committee 
will  prepare  an  overview  summary 
report.  NUREG-1061,  Volume  5,  that 
rationalizes  the  areas  of  overlap  and 
summarizes  Committee  conclusions  and 
recommendations. 

NUREG-1061,  Volume  4  treats 
questions  of  Event  Combinations, 
Response  Combinations,  Stress  Limits 
and  Dynamic  Allowables,  Water 
Hammer  Loadings  and  Piping  Vibration 
Loads.  Principal  recommendations  call 
for  the  decoupling  of  seismic  and  pipe 
rupture  loads  under  certain  conditions, 
for  new  procedures  for  multiply 
supported  piping  with  independent 
inputs,  for  increases  in  design  yield 
strength  for  pipe  whip  restraints,  for  the 
proper  consideration  of  the  potential  for 
water  hammer  in  the  development  of 
design  specifications  and  for  revisions 
to  the  SRP  to  allow  the  conduct  of 
vibration  tests  in  accordance  with 
ANSI/ASME  OM3.  The  report  includes 
a  summary  of  newly  assembled  foreign 
information  in  these  areas,  qualitative 
value  impacts,  a  number  of  consultant 
position  papers  and  nuclear  industry 
comments  on  drafts  of  the  report. 

Copies  of  NUREG-1061.  Volume  4 
may  be  purchased  by  calling  (301)  492- 
9530  or  by  writing  to  the  Publication 
Services  Section.  Document 
Management  Branch.  Division  of 
Technical  Information  and  Document 
Control,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20.555;  or 
purchased  from  the  National  Technical 
Information  Service,  Department  of 
Commerce,  5285  Port  Royal  Road, 
Springfield.  VA  22161. 

Comments  or  questions  on  this 
document  should  be  addressed  to  }.  A. 
O'Brien,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  D.C.  20555. 
Telephone  (301)  443-7860.  Comments 
received  within  45  days  of  the  date  of 
this  Federal  Register  Notice  will  be 
considered  in  action  taken  on  the 
implementation  of  this  report. 

Dated  at  Bethesda.  Maryland  this  20th  day 
of  December  1984 

LCShao. 

Cochairman.  NRC  Piping  Review  Committee. 
[FR  Doc.  85-«58  Filed  1-8-85:  8:45  am) 
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(Docket  No.  30-10859;  License  No.  37- 
14600-01;  EA  84-1311 

Applied  Health  Physics,  Inc^  Order 
Modifying  License  Effective 
Immediately 

I 

Applied  Health  Physics,  Inc.  (the 
"licensee").  Bethel  Park,  Pennsylvania, 
is  the  holder  of  specific  byproduct 
material  license  No.  37-14600-01  issued 
by  the  Nuclear  Regulatory  Commission 
(the  "NRC")  pursuant  to  10  CFR  Part  30 
which  authorizes  the  licensee  to  receive, 
possess,  store  and  dispose  of  byproduct 
material. 

n 

On  March  21, 1984,  an  inspection  was 
conducted  by  a  representative  of  the 
State  of  Washington,  of  radioactive 
waste  material  shipped  from  the 
licensee's  field  site  in  Hebron,  Ohio  to  a 
burial  site  in  Richland,  Washington, 
During  the  inspection,  many  violations 
of  NRC/DOT  requirements  were 
identified.  On  July  16, 1984,  an  NRC 
inspection  was  conducted  at  the 
licensee's  facility  in  Bethel  Park, 
Pennsylvania  to  review  the 
circumstances  associated  with  the 
violations.  The  violations  involved: 
shipments  of  radioactive  material  in 
packages  that  were  not  strong  and  tight; 
packages  that  were  improperly  braced 
and  improperly  labelled;  and  packages 
accompanied  by  shipping  papers  that 
had  been  improperly  completed  in 
several  respects.  These  violations  are 
described  in  the  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalties 
issued  this  date. 

Collectively,  these  violations 
demonstrate  that  adequate  control  was 
not  exercised  over  the  shipment  of 
radioactive  waste  to  the  burial  site  and 
indicate  the  need  for  improved  control 
to  prevent  similar  violations  in  the 
future. 

At  an  enforcement  conference  on 
November  2, 1984,  the  licensee's 
president  acknowledged  the  need  for 
such  improvements  and  made  certain 
commitments,  including:  (1)  The 
transmittal  to  Region  I  of  an  upgraded 
quality  assurance  program  for 
transportation;  (2)  the  president's 
acceptance  of  personal  responsibility  for 
implementation  of  the  program  until 
such  time  as  another  individual  is 
trained  to  assume  this  responsibility; 
and  (3)  training  of  all  appropriate 
licensee  personnel  regarding 
implementation  of  the  program.  Region  I 
has  reviewed  the  description  of  the 
upgraded  program  and  considers  it 
acceptable.  I  have  determined  that  the 
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public  health,  safety,  and  interest 
requires  that  the  commitments  regarding 
implementation  of  the  upgraded  program 
be  incorporated  into  License  No.  37- 
14600-01  by  means  of  an  Immediately 
Effective  Order. 

Ill 

In  view  of  the  foregoing,  and  pursuant 
to  sees.  81. 161(b).  161(o).  and  182  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  Part  2  and  10  CFR  Part  30,  it  is 
hereby  ordered  effective  immediately 
that: 

License  No.  37-14600-01  it  modified  by  the 
addition  of  the  following,  at  Condition  19: 
The  licensee  shall  implement  and  comply 
with  all  statements,  representations,  and 
proceduret  contained  in  the  "Quality 
Assurance  program  for  the  Packing,  Shipment 
and  Disposal  of  Radioactive  Materials," 
dated  October  1984. 

IV 

The  licensee  or  any  other  person 
whose  interest  is  adversely  affected  by 
this  Order  may  request  a  hearing  on  this 
Order.  Any  request  for  hearing  shall  be 
submitted  to  the  Director,  Office  of 
Inspection  and  Enforcement,  U.S. 
Nuclear  Regulatory  Commission. 
Washingon,  D.C.  20555.  within  30  days 
of  the  date  of  this  Order.  A  copy  of  the 
request  shall  also  be  sent  to  the 
Executive  Legal  Director  at  the  same 
address  and  to  the  Regional 
Administrator,  NRC  Region  I,  631  Park 
Avenue.  King  of  Prussia,  Pennsylvania 
19406.  Any  request  for  a  hearing  shall 
not  stay  the  immediately  effectiveness 
of  this  order. 

If  a  hearing  is  to  be  held  concerning 
this  Order,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Order  shall  be  sustained. 

Dated  at  Bethesda.  Maryland  this  3d  day  of 
January  1965. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 

Deputy  Director,  Office  of  Inspection  and 
Enforcement 
|FR  Doc.  85-656  Filed  1-8-85:  8:45  am) 
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[OodMt  Na  30-20277  UowtM  Na  40- 

23121-01  EA  84-124         I 

Community  Hospital;  Order  Confirming 
Suspension  of  Use  of  Licensed 
Material 

I 

Community  Hospital,  2000  Campbell 
Drive,  Torrington,  Wyoming,  62240  (the 
"licensee")  is  the  holder  of  byproduct 


material  license  No.  49-23121-01  issued 
by  the  Nuclear  Regulatory  Commission 
(the  "Commission"  or  "NRC")  pursuant 
to  10  CFR  Part  35.  The  license  was  issed 
on  March  15, 1984,  amended  in  its 
entirety  on  September  17, 1984,  and  is 
due  to  expire  on  March  31, 1989.  The 
license  authorizes  the  use,  storage,  and 
transfer  of  byproduct  material  as 
described  in  the  licensee's  applications 
dated  November  29, 1983,  and 
September  4. 1884;  and  letter*  dated 
February  22. 1984,  and  February  29. 
1984.  This  license  authorizes,  among 
other  things,  the  use  of  molybdenum-99/ 
technetium-99m  (Mo-99/Tc-99m) 
generators  for  the  production  of 
technetium-99m  for  certain  diagnositc 
studies  on  humans. 

n 

An  initial  NRC  inspection  was 
conducted  at  the  licensee's  facility  on 
October  30, 1984.  The  licensee  had  used 
technetium-99m  prepared  unit  doses 
during  the  period  March  15  to  October  1. 
1984,  and  had  begun  using  Mo-99/Tc- 
99m  generators  on  October  1, 1984,  as 
authorized  by  a  license  amendment 
dated  September  17, 1984.  During  the 
inspection,  the  NRC  inspector  identiHed 
a  number  of  violations  as  described  in 
the  Notice  of  Violation  which  is  being 
issued  with  this  Order.  The  violations 
involved:  (1)  Failure  to  have  an 
authorized  user  present  or  immediately 
available  during  the  use  of  licensed 
material.  (2)  failure  to  hold  radioactive 
waste  for  decay  and  monitor  such  waste 
prior  to  disposal,  (3)  failure  to  use 
licensed  material  in  accordance  with 
statements  in  the  license  application,  (4) 
failure  to  properly  evaluate  the 
technetium-99m  eluted  from  a  generator 
for  the  presence  of  molybdenum-99 
activity,  and  (5)  failure  to  maintain 
records  for  the  disposal  of  radioactive 
waste. 

On  October  31, 184,  at  the  request  of 
the  Region  IV  staff,  the  licensee 
committed  by  telephone  to  discontinue 
the  use  of  and  place  all  licensed 
material  in  storage.  On  November  1. 
1984.  the  Region  IV  staff  again 
confirmed  this  action  by  telephone  and 
received  written  confirmation  from  the 
licensee  by  a  telegram  dated  November 
1, 1984.  On  November  9, 1984,  an 
Enforcement  Conference  was  held  with 
the  licensee  by  the  Region  IV  staff  to 
discuss  the  inspection  findings  and  the 
actions  taken  or  planned  by  Community 
Hospital  to  bring  the  licensed  program 
into  full  compliance  with  NRC 
requirements. 

In  summary.  Community  Hospital  has 
failed  to  implement  the  controls 
necessary  for  the  safe  ue  of  licensed 
material  on  humans.  This  lack  of 


adequate  control  resulted  in  numerous 
violations  of  NRC  requirements  and 
showed  a  lack  of  understanding  and 
consequent  disregard  for  the 
Commission's  safety  requirements.  The 
licensee  has  agreed  to  suspend  the  use 
of  licensed  material  until  certain 
remedial  measures  are  taken.  The  NRC 
has  determined  that  the  public  health, 
safety,  and  interest  requires  immediate 
suspension  of  use  of  the  licensed 
material  until  the  measures  specified  in 
this  Order  are  taken  to  provide  the 
Commission  with  reasonable  assurance 
that  Community  Hospital  will  comply 
with  Commission  requirements. 

UI 

Accordingly,  pursuant  to  sees.  81. 
161b,  1610, 182,  and  186  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
Commission's  regulations  in  10  CFR 
Parts  2.  30,  and  35,  it  is  hereby  ordered 
that: 

A.  Effective  immediately,  the  licensee  shall 
suspend  the  use  of  licensed  byproduct 
material  and  keep  all  byproduct  material  in 
the  licensee's  possession  in  locked  storage 
until  completion  of  the  actions  specified  in 
sections  III.B.l.  III.B.2,  IU.B.3  and  III.C  of  the 
Order.  The  suspension  shall  continue  until 
the  licensee  informs  the  Regional 
Administrator.  Region  IV.  that  the  required 
actions  in  sections  III.B.l,  QI.B.2.  III.B.3  and 
III.C  have  been  completed  and  the  Regional 
Administrator  informs  the  licensee  in  writing 
that  the  suspension  of  use  of  material  is 
rescinded.  'The  rescission  of  suspension  is 
subject  to  the  conditions  in  sections  III.B.4 
and  III.B.5. 

B.  Community  Hospital  shall  obtain  the 
services  of  one  or  more  independent 
consultants  to  perform,  as  a  minimum,  the 
action  indicated  below.  The  independent 
consultantfs)  shall  have  the  qualifications  to 
provide  personnel  training,  develop 
procedures,  and  perform  audits  as  described 
below.  Community  Hospital  shall  submit  to 
the  NRC  Region  IV  office,  for  approval,  the 
name(s)  of  the  consultant(s)  including  a 
resume  of  the  qualifications  of  each 
individual  who  will  provide  the  required 
services. 

The  independent  consultant(s)  shall: 

1.  Provide  a  minimum  of  20  hours  of 
classroom  training  for  the  nuclear  medicine 
technician  which  shall  include:  (1]  The 
principles  and  practices  of  radiation  safety, 
(2)  the  "hands-on"  use  of  Mo-99/Tc-99m 
generators  (including  performance  of  Mo-99 
breakthrough  tests),  (3)  the  use  of  the  dose 
calibrator  (including  the  required 
calibrations),  (4)  the  use  of  radiation  survey 
instruments,  and  (5)  a  review  of  the 
documentation  and  record-keeping 
requirements  associated  with  the  licensed 
program.  A  written  report  of  the  training 
given  shall  be  documented  and  retained  by 
Community  Hospital  for  future  inspection  by 
the  NRC. 
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2.  Provide  a  minimum  of  2  hours  of  training 
for  service  personnel  such  as  housekeeping, 
security,  and  nursing  staff  according  to  the 
requirements  of  10  CFR  19.12. 

3.  Assist  in  establishing  written  procedures 
for  conducting  Mo-99  breakthrough  tests. 

4.  Be  present  to  observe  and  provide  any 
additional  training  during  resumption  of  use 
of  licensed  materials  including  observing  the 
tests  conducted  on  the  dose  calibrator,  the 
eluting  of  the  Mo-99/Tc-99m  generator, 
performance  of  Mo-99  breakthrough  tests, 
and  to  assure  that  proper  radioactive 
material  handling  techniques  are  being 
applied.  The  consultant|s)  shall  also  verify 
that  all  required  surveys,  measurements,  and 
tests  are  performed  and  that  records 
accurately  reflect  the  results.  A  written  report 
of  these  observations  prepared  by  the 
consultant|s)  shall  be  retained  by  Community 
Hospital  for  future  inspection  by  the  NRC. 

5.  At  least  once  every  30  days  for  a  period 
of  3  months  after  resumption  of  use  of 
licensed  materials  conduct  an  audit  of  the 
NRC  licensed  activities  at  Community 
Hospital.  The  audits  shall  verify  that  all 
required  surveys,  measurements,  and  tests 
are  properly  performed  and  that  the  results 
are  properly  documented.  The  audit  findings 
shall  be  documented  by  the  consultant(s)  and 
retained  by  Community  Hospital  for  future 
inspeciton  by  the  NRC. 

C.  A  detailed  drawing  of  the  facilities 
where  licensed  material  is  used  must  be 
submitted  to  the  Region  IV  office  for  approval 
and  license  arilendmenl. 

D.  The  Regional  Administrator.  Region  IV. 
may  for  good  cause  relax  or  rescind  all  or 
part  of  the  above  conditions  upon  written 
requests  by  the  licensee. 

IV 

The  licensee  or  any  other  person 
whose  interest  is  adversely  affected  by 
this  Order  may  request  a  hearing  on  this 
Order.  Any  request  for  hearing  shall  be 
submitted  to  the  Deputy  Director,  Office 
of  Inspection  and  Enforcement.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555.  within  25  days 
of  the  date  of  this  Order.  A  copy  of  the 
request  also  shall  be  sent  to  the 
Executive  Legal  Director  at  the  same 
address  and  to  the  Regional 
Administrator.  Region  IV.  611  Ryan 
Plaza  Drive.  Suite  1000,  Arlington.  Texas 
76011.  A  request  for  hearing  shall  not 
stay  the  effectiveness  of  section  III.A  of 
this  Order. 

If  a  hearing  is  to  be  held  concerning 
this  Order,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
shall  be  whether  this  Order  shall  be 
sustained. 

Dated  at  Bethesda.  Maryland  this  31st  day 
of  December  1984. 


For  the  Nuclear  Regulatory  Commission. 
lamas  M.  Taylor. 

Deputy  Director.  Office  of  Inspection  and 
Enforcement. 

Notice  of  ViolatioD 

Community  Hospital 
2000  Campbell  Drive 
Torrington.  Wyoming  82240 

(Docket  No.  30-20277.  License  No.  49-23121- 

01.  EA  S4-124] 

An  NRC  inspection  of  activities 
authorized  by  NRC  Byproduct  Material 
License  49-23121-01  was  conducted  on 
October  30, 1984.  During  this  inspection, 
multiple  examples  of  failure  to  comply 
with  NRC  requirements  were  identified. 
The  violations  represent  a  significant 
breakdown  in  the  management  control 
of  the  licensed  program.  On  November 
9. 1984,  an  Enforcement  Conference  was 
held  with  the  licensee  by  the  Region  IV 
staff  to  discuss  these  violations,  their 
causes,  and  the  corrective  actions  taken 
or  planned  to  improve  compliance  with 
NRC  requirements. 

In  accordance  with  10  CFR  2.201  and 
the  General  Policy  and  Procedure  for 
NRC  Enforcement  Actions.  10  CFR  Part 

2,  Appendix  C,  as  revised.  49  FR  8583 
(March  8. 1984).  the  particular  violations 
are  set  forth  below: 

1.  License  Condition  12  states,  in  part, 
that  licensed  material  is  authorized  for 
use  by.  or  under  the  supervision  of,  a 
specific  individual  named  in  the  license. 

Contrary  to  this  requirement,  on 
October  30, 1984.  the  named  user  of 
licensed  material,  who  is  also  the 
Radiation  Safety  Officer,  was  out  of 
state  and  not  immediately  available 
while  licensed  material  was  being  used. 

2.  License  Condition  15  requires,  in 
part,  that  radioactive  waste  shall  be 
held  for  decay  for  a  minimum  of  10  half- 
lives,  shall  be  monitored  to  determine 
that  its  radioactivity  cannot  be 
distinguished  from  background,  and 
shall  have  all  radiation  labels  removed 
or  obliterated. 

Contrary  to  this  requirement,  as  of 
October  30. 1984,  according  to  the 
nuclear  medicine  technician,  radioactive 
waste  was  disposed  of  daily  from  a 
waste  container  in  the  nuclear  medicine 
lab  to  normal  trash  without  being 
monitored  prior  to  being  emptied.  On 
October  30. 1984.  the  NRC  inspector 
observed  in  the  waste  container  a 
radiopharmaceutical  bottle  that 
measured  4.0  mR/h  at  contact  and 
disposable  gloves  and  syringes  that 
measured  0.5  to  1.0  mR/h. 

3.  License  Condition  16  requires,  in 
part,  that  licensed  activities  be 
conducted  in  accordance  with 
statements,  representations,  and 
procedures  contained  in  the  applications 
dated  November  29, 1983,  and 


September  4, 1984:  and  letters  dated 
February  22  and  29, 1984.  Items  7. 10. 16, 
and  17  of  the  applications  commit  to 
following  the  recommendations  of 
Regulatory  Guide  10.8. 

a.  Appendix  B  of  Regulatory  Guide 
10.8  requires,  in  part,  that  the  Radiation 
Safety  Committee  meet  quarterly. 

Contrary  to  this  requirement,  the 
committee  had  not  conducted  any 
meetings  during  the  period  March  15. 
1984,  to  October  30, 1984. 

b.  Appendix  D,  Section  l.D,  of 
Regulatory  Guide  10.8  requires  the 
licensee  to  maintain  records  of 
calibrations  of  survey  meters. 

Contrary  to  this  requirement,  on 
Ocrober  30. 1984,  records  were  not 
available  to  confirm  that  the  survey 
meters  being  used  by  the  licensee  had 
been  initially  calibrated  prior  to  use  or 
anytime  thereafter. 

c.  Appendix  D,  section  2.A.  of 
Regulatory  Guide  10.8  states,  in  part, 
that  the  dose  calibrator  be  tested  daily 
for  instrument  constancy,  initially  and 
annually  for  instrument  accuracy,  at 
installation  and  quarterly  for  instrument 
linearity,  and  at  installation  for 
geometrical  variation. 

Contrary  to  these  requirements,  on 
October  30, 1984,  there  were  no  records 
to  substantiate  the  initial  testing  of  the 
dose  calibrator  by  the  manufacturer  nor 
had  the  licensee  conducted  any  tests 
during  the  period  March  15, 1984,  to 
October  30, 1984.  In  addition,  the 
licensee  did  not  possess  any  calibration 
sources  to  perform  the  daily  constancy 
or  initial  and  annual  accuracy  tests. 

d.  Appendix  H  of  Regulatory  Guide 
10.8  specifies  the  emergency  procedures 
to  be  followed  in  the  event  of  a 
radioactive  spill.  The  footnote  of  this 
appendix  requires  these  procedures  to 
be  posted  and  the  names  of  individuals 
who  are  to  be  contacted  during  such  an 
emergency. 

Contrary'  to  this  requirement  on 
October  30, 1984,  such  procedures  had 
not  been  posted  by  the  licensee. 

e.  Appendix  I  of  Regulatory  Guide  10.8 
states,  in  part,  that  the  licensee's 
radiation  survey  program  shall  include 
daily  and  weekly  surveys  of  specified 
areas  and  records  maintenance  of 
survey  results. 

Contrary  to  these  requirements,  on 
October  30, 1984,  weekly  surveys  had 
not  been  performed  and  results  of  daily 
surveys  had  not  been  recorded  during 
the  period  March  15, 1984.  to  October  30. 
1964. 

f.  The  licensee's  facility  diagram 
submitted  with  the  license  application 
dated  September  4. 1984,  indicated  that 
the  isotope  preparation  area  was 
isolated  and  provided  adequate  controls 
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for  the  storage  and  use  of  licensed 
material. 

Contrary  to  this  requirement,  on 
October  30, 1984,  the  facilities  used  for 
such  preparation  were  not  as  outlined 
by  the  licensee's  September  4, 1984, 
application.  Also,  the  area  currently 
used  by  the  licensee  was  easily 
accessed  by  individuals  not  affiliated 
with  the  nuclear  medicine  department 
and  did  not  provide  adequate  isolation 
for  control  of  radioactive  material. 

g.  The  licensee's  training  program 
submitted  with  the  November  29, 1983, 
application  states,  in  part,  that  the 
nuclear  medicine  technologist  shall  be 
registered  by  the  American  Registry  of 
Radiological  Technologists  in  Nuclear 
Medicine  or  certiHed  by  the  Nuclear 
Medicine  Technology  Certification 
Board,  in  Nuclear  Medicine  Technology. 

Contrary  to  this  requirement,  on 
October  30, 1984.  the  individual 
performing  the  duties  of  the  nuclear 
medicine  technologist  informed  the  NRC 
inspector  that  he  had  not  had  such 
training. 

4. 10  CFR  35.14(b)(4)(ii)  requires  that 
technetium-99m  separated  from 
molybdenum-99  by  elution  from  a 
molybdenum-99/  technetium-99m 
generator  be  tested  to  determine  either 
the  total  molybdenum-99  activity  or  the 
concentration  of  molybdenum-99  prior 
to  administration  to  patients  and  that 
this  test  shall  be  conducted  according  to 
written  procedures  and  by  personnel 
who  have  been  specifically  trained  to 
perform  such  tests. 

Contrary  to  these  requirements,  on 
October  3, 1984,  the  NRC  inspector 
observed  that  the  method  used  to 
evaluate  the  technetium-99m  eluted  from 
a  generator  was  not  adequate  to 
determine  the  molybdenum-99  activity. 
Specifically,  the  eluate  in  its  normal 
shielded  storage  container  was  hand 
held  and  only  partially  inserted  in  the 
dose  calibrator,  an  area  where  the 
detection  of  molybdenum-99  could  not 
be  performed  by  the  instrument  being 
used.  In  addition,  there  were  no 
established  procedures  available  for 
performing  such  a  test,  and  the 
individual  conducting  the  test  had  not 
been  adequately  trained  to  perform  the 
test. 

5. 10  CFR  30.51(a)  requires  that  each 
person  who  receives  byproduct  material 
under  a  license  issued  pursuant  to  the 
regulations  in  this  part  and  Parts  31-35 
shall  keep  records  showing  the  receipt, 
transfer,  and  disposal  of  such  byproduct 
material. 

Contrary  to  this  requirement,  records 
were  not  maintained  documenting  the 
disposal  of  byproduct  material  used  by 
the  Nuclear  Medicine  Laboratory  during 


the  period  March  15. 1984,  to  October  30, 
1984. 

These  violations  have  been 
categorized  in  the  aggregate  as  a 
Severity  Level  III  problem  (Supplement 
VI). 

Pursuant  to  the  provisions  of  10  CFR 
2.201,  Community  Hospital  is  hereby 
required  to  submit  to  the  Regional 
Administrator,  Region  IV  Office  of  the 
USNRC,  611  Ryan  Plaza  Drive,  Suite 
1000,  Arlington,  Texas  76011,  within  30 
days  of  the  date  of  this  Notice,  a  written 
statement  or  explanation  in  reply, 
including  for  each  alleged  violation:  (1) 
Admission  or  denial  of  the  alleged 
violations,  (2)  the  reasons  for  the 
violations,  if  admitted,  (3)  the  corrective 
steps  that  have  been  taken  and  the 
results  achieved,  (4)  the  corrective  steps 
that  will  be  taken  to  avoid  further 
violations,  and  (5)  the  date  when  full 
compliance  will  be  achieved. 
Consideration  may  be  given  to 
extending  the  response  time  for  good 
cause  shown.  Under  the  authority  of 
section  182  of  the  Act,  42  U.S.C.  2232, 
this  response  shall  be  submitted  under 
oath  or  affirmation. 

Dated  at  Bethesda.  Maryland  this  31sl  day 
of  December  1984. 
fames  M.  Taylor, 

Deputy  Director,  Office  of  Inspection  and 
Enforcement 
|FR  Doc.  85-657  Filed  l-«-85:  8:45  am) 
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[Ucens*  No.  34-18309-01MD  EA  84-73] 

Syncor  International  Corp.;  Order 
Imposing  Civil  Monetary  Penalties 

I 

Syncor  International  Corporation  (the 
"licensee")  12847  Arroyo  Street,  Syimar. 
California  91342  is  the  holder  of 
Byproduct  Material  License  No.  34- 
18309-OlMD  issued  by  the  Nuclear 
Regulatory  Commission  (the 
"Commission")  which  authorizes 
distribution  of  radiopharmaceuticals  to 
authorized  recipients  and  redistribution 
of  technetium  (Tc-99m)  generators  to 
authorized  recipients.  License  No.  34- 
18309-OlMD  was  last  renewed  on 
January  9, 1984,  and  will  expire  on 
January  31, 1988. 

n 

As  a  result  of  a  special  safety 
inspection  conducted  on  June  5  and  6, 
1984,  the  NRC  staff  determined  that  the 
licensee  had  not  conducted  its  activities 
In  full  compliance  with  NRC 
requirements.  A  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalties  was  served  on  the 
licensee  by  letter  dated  August  23, 1984. 


The  Notice  stated  the  nature  of  the 
violations,  the  provisions  of  the 
Commission's  requirements  that  the 
licensee  had  violated,  and  the 
cumulative  amount  of  the  proposed  civil 
penalties.  The  licensee  responded  to  the 
Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalties  by  letter 
dated  September  19, 1984. 

Ill 

Upon  consideration  of  the  licensee's 
response  and  the  statements  of  fact, 
explanation,  and  arguments  for 
remission  or  mitigation  of  the  proposed 
civil  penalties  contained  therein,  as  set 
forth  in  the  Appendix  to  this  Order,  the 
Deputy  Director,  Office  of  Inspection 
and  Enforcement,  has  determined  that 
the  penalties  proposed  for  Violations  set 
out  in  the  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalties 
should  be  imposed. 

IV 

In  view  of  the  foregoing,  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (42  U.S.C.  2282, 
Pub.  L  96-295),  and  10  CFR  2.205,  it  is 
hereby  ordered  that: 

The  licensee  pay  civil  penalties  in  the 
cumulative  amount  of  Eight  Thousand  Five 
Hundred  Dollars  ($8,500)  within  30  days  of 
the  date  of  this  Order,  by  check,  draft  or 
money  order  payable  to  the  Treasurer  of  the 
United  States  and  mailed  to  the  Deputy 
Director,  Office  of  Inspection  and 
Enforcement,  USNRC,  Washington,  D.C. 
20555. 


The  licensee  may,  within  30  days  of 
the  date  of  this  Order,  request  a  hearing. 
A  request  for  a  hearing  shall  be 
addressed  to  the  Deputy  Director, 
Inspection  and  Enforcement.  A  copy  of 
the  hearing  request  shall  also  be  sent  to 
the  Executive  Legal  Director,  USNRC, 
Washington,  D.C.  20555.  If  a  hearing  is 
requested,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
hearing.  Should  the  licensee  fail  to 
request  a  hearing  within  30  days  of  the 
date  of  this  Order,  the  provisions  of  this 
Order  shall  be  effective  without  further 
proceedings  and,  if  payment  has  not 
been  made  by  that  time,  the  matter  may 
be  referred  to  the  Attorney  General  for 
collection. 

VI 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  a  hearing  shall  be: 

(a)  Whether  the  licensee  was  in  violation 
of  the  Commission's  requirements  as  set  forth 
in  the  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalties,  and 
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(b)  Whether,  on  the  basis  of  such 
violations,  this  Order  should  be  sustained. 

Dated  at  Bethesda.  Maryland,  this  2d  day 
of  lanuar)'  1965. 

For  the  Nuclear  Regulatory  Commission. 
lames  M.  Taylor, 

Deputy  Director.  Office  of  Inspection  and 
Enforcement. 

Appendix 

Evaluation  and  Conclusions 

In  its  letter  dated  September  19. 19B4. 
the  licensee  responded  to  the  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalties  dated  August  23. 1984.  In 
its  response,  the  licensee  admits  that  the 
violations  occurred  as  described,  but 
requests  mitigation  of  the  civil  penalties 
and  provides  reasons  why  it  believes 
that  mitigation  of  the  penalties  is 
appropriate.  The  licensee's  arguments 
and  conclusion. 

The  violations  cited  in  the  Notice  of 
Violation  stemmed  from  the  following 
events.  On  May  18. 1984.  the  licensee 
prepared  and  distributed  to  area 
hospitals  radiopharmaceuticals 
contaminated  with  moIybdenum-99. 
Although  the  Radiation  Safety  Officer, 
who  was  also  the  nuclear  pharmacy 
manager,  knew  that  the  contamination 
exceeded  the  limits  prescribed  by  the 
license,  he  made  no  attempt  to  contact 
the  hospitals  or  recover  the 
contaminated  radiopharmaceuticals.  As 
a  result,  at  least  16  patients  received 
technitium-99  that  was  contaminated 
with  molybdenum-99  in  excess  of 
regulatory  limits. 

Licensee's  Response 

Although  the  licensee  admitted  that 
the  violations  occurred  as  stated  in  the 
Notice  of  Violation  it  requested 
mitigation  on  the  premise  the  Syncor 
management  did  not  prompt  corrective 
action  when  it  learned  of  the  violation, 
was  fully  cooperative  with  the  NRC,  and 
participated  actively  in  the  inspection 
and  investigation  of  the  alleged 
violation. 

The  licensee  sets  forth  the  following 
reasons  as  a  basis  for  mitigation  of  the 
proposed  civil  penalties: 

1.  The  cover-up  by  the  nuclear 
pharmacy  manager  caused  the  initial 
delay  in  reporting  the  violation.  After 
Syncor  corporate  management  learned 
of  the  occurrence  it  was  reported  to 
NRC,  Region  III,  within  two  hours. 

2.  All  possible  contaminated  doses 
that  may  have  been  given  to  patients 
were  identifled  and  all  institutions  that 
may  have  received  them  were  notified. 


3.  Vials  were  recovered  and  submitted 
to  the  University  of  Cincinnati  for 
evaluation  of  contamination  and  the 
resulting  report  conclusively  proving 
contamination  was  sent  to  the  NRC. 

4.  At  the  request  of  NRC,  extensive 
calculations  were  done  estimating  the 
amount  of  contamination  and  possible 
radiation  doses  received. 

5.  The  manager  involved  was 
suspended  and  after  the  facts  were 
determined  the  manager  was 
terminated. 

6.  The  computer  program  was  changed 
to  record  traceability  of  eluates  for  kit 
preparation  and  a  memo  was  sent  to  all 
pharmacy  managers  requiring  that  such 
information  be  recorded  on  the  quality 
control  sheets.  In  addition,  the  company 
health  physics  group  conducts 
unannounced  quarterly  checks  on  each 
pharmacy  to  ensure  compliance  with 
policy  and  regulations.  A  system  of  fines 
for  violations  found  in  connection  with 
such  checks  has  been  adopted  by  the 
company. 

7.  Syncor  has  taken  effective 
corrective  measures  in  responses  to 
previously  identified  minor  unrelated 
violations. 

8.  Syncor  has  never  had  prior 
knowledge  of  a  similar  event  and  failed 
to  take  effective  preventive  steps. 

9.  The  contaminated  dose  delivery 
violation  is  a  unique  violation  for  the 
company  which  was  a  single  episode 
and  not  a  continuing  violation. 

NRC  Evaluation  and  Conclusion 

After  carefully  reviewing  all  of  the 
relevant  circumstances,  the  NRC  staff 
has  concluded  that  the  information 
provided  in  the  licensee's  response  does 
not  provide  an  adequate  basis  for 
mitigation  of  the  civil  penalties. 
Although  Syncor  corporate  management 
did  take  corrective  action  when  it 
became  aware  of  the  problem  and  did 
assist  NRC  in  its  investigation  of  the 
event,  these  actions  were  those  that 
NRC  would  expect  of  a  licensee  given 
the  seriousness  of  the  situation  and  the 
time  delay  that  occurred  before 
corporate  management  became  aware  of 
the  event.  Moreover,  corporate 
management  should  have  been  alerted 
earlier  to  the  probability  that  a 
significant  event  had  occurred,  and  have 
been  more  thorough  in  its  initial 
investigation  of  this  event.  Specifically, 
on  May  18, 1984,  the  Syncor  corporate 
health  physicist  learned  that  a 
Cincinnati  hospital  had  complained  of 
receiving  two  vials  of  technetium-99m 
measuring  16  millicuries  of 
molybdenum-99.  In  its  subsequent 


investigation  of  this  occurrence, 
corporate  management  relied  upon  the 
statement  of  the  Radiation  Safety 
Officer,  who  was  responsible  for  the 
problem,  that  all  contaminated  material 
had  been  retrieved  and  that  there  had 
been  no  patient  involvement,  and 
decided  that  no  further  action  was 
necessary.  Given  the  seriousness  of  the 
situation,  the  NRC  has  concluded  that 
corporate  management  should  have 
initially  made  a  more  thorough 
investigation  of  the  circumstances 
surrounding  the  receipt  by  the  hospital 
of  radiopharmaceuticals  contaminated 
with  molybdenum-99.  Accordingly,  no 
mitigation  for  reporting  the  violation  is 
appropriate  here.  The  NRC  proposed 
imposition  of  a  civil  penalty  of  Seven 
Thousand  Five  Hundred  Dollars  ($7,500) 
for  violation  A  because  the  responsible 
Radiation  Safety  Officer  at  the 
licensees  Blue  Ash,  Ohio,  facility  made 
no  attempt  to  notify  area  hospitals  or 
recover  radiopharmaceuticals  that  he 
knew  were  contaminated  with 
molybdenum-99.  The  responsible 
Radiation  Safety  Officer  was  employed 
by  and  acting  on  behalf  of  the  licensee 
and  was  in  a  responsible  management 
position  and,  as  the  licensee  admits  in 
its  response,  the  licensee  is  responsible 
for  the  actions  of  its  employees. 

The  NRC  also  proposed  imposition  of 
a  civil  penalty  of  One  Thousand  Dollars 
($1,000)  for  violation  B,  which  involved 
shipment  of  licensed  material  in 
noncompliance  with  the  applicable 
Department  of  Transportation 
regulations.  For  the  reasons  discussed 
above,  the  licensee's  response  provides 
no  adequate  basis  for  mitigation  of  this 
penalty. 

[PR  Doc.  85-659  Filed  1-8-85:  8:45  am) 

MLLNMCOOC  7M0-01-M 

POSTAL  RATE  COMMISSION 

I  Order  No.  594;  Docket  No.  A8S-7] 

Rock  Glen,  NY  14540  (Mr.  and  Mrs. 
Clarence  Wheeler);  Order  Accepting 
Appeal  and  Establishing  Procedural 
Schedule 

Correction 

In  FR  Doc.  84-32969,  appearing  on 
page  49399  in  the  issue  of  Wednesday, 
December  19, 1984,  the  Order  Number 
should  read  as  it  does  in  the  bracketed 
heading  above. 
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SECURITIES  AND  EXCHANGE 
COMMISSION  1 

[R«lMM  No.  14298;  812-5929] 

Carillon  Fund,  Inc.;  Application  for  an 
Order 


January  2, 1985. 

Notice  is  hereby  given  that  Carillon 
Fund,  Inc.  ("Applicant"  or  "the  Fund"), 
P.O.  Box  5304,  Cincinnati.  Ohio,  45201. 
registered  under  the  Investment 
Company  Act  of  1940  ("Act")  as  an 
open-end,  diversified  management 
investment  company,  filed  an 
application  on  August  31, 1984,  for  an 
order  of  the  Commission  pursuant  to 
Section  6(c)  of  the  Act  exempting 
Applicant  from  the  provisions  of 
Sections  13(a)(2),  18(f)(1).  22(f)  and  22(g) 
of  the  Act  and  pursuant  to  Section  17(d) 
of  the  Act  and  Rule  17d-l  thereunder  to 
the  extent  necessary  to  permit  the  Fund 
to  adopt  a  deferred  compensation  plan 
("the  Plan")  for  certain  of  its  directors. 
All  interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
therein,  which  are  summarized  below, 
and  to  the  Act  and  the  rules  thereunder 
for  a  statement  of  the  relevant  statutory 
provisions. 

Applicant  states  that  its  board  of 
directors  consists  of  five  persons,  three 
of  whom  are  not  "interested  persons"  of 
the  Fund  within  the  meaning  of  Section 
2(a)(19)  of  the  Act.  Each  director  who  is 
not  an  employee  or  officer  of  (a)  the 
Fund,  (b)  The  Union  Central  Life 
Insurance  Company,  issuer  of  certain 
variable  annuity  contracts  whose 
benefits  are  funded  by  shares  of  the 
Fund,  or  (c)  Carillon  Investments,  Inc., 
investment  adviser  of  the  Fund,  receives 
the  following  compensation:  $500  per 
quarter,  $500  for  each  board  meeting 
attended,  $150  for  each  committee 
meeting  attended,  and  expenses 
incurred  in  attending  meetings  of  the 
board.  Applicant  represents  that  it  pays 
no  other  remuneration  to  its  directors 
and  the  amounts  paid  are  expected  to  be 
insignificant  in  comparison  to  the  total 
net  assets  of  the  Fund. 

Applicant  states  that  the  Plan  will 
allow  an  individual  director  to  elect  to 
defer  receipt  of  all  or  part  of  his 
director's  fees  which  otherwise  would 
become  payable  to  him  for  services 
performed  after  the  date  of  the  election 
in  order  to  enable  the  director  to  defer 
payment  of  income  taxes  or  for  other 
purposes.  Each  deferred  fee  will  be 
credited  to  an  account  on  Applicant's 
books  to  be  established  for  each  electing 
director  and  such  amounts  will  increase 


or  decrease  during  (and  after)  the 
deferral  period  at  the  same  rate  as  if  it 
were  invested  in  shares  of  the  Money 
Market  Portfolio  of  the  Applicant.  The 
value  of  a  director's  deferred 
compensation  account  will  therefore 
also  refiect  all  expenses  of  the  Fund. 

Applicant  states  further  that  its 
obligation  to  make  payments  of  amounts 
accrued  under  the  Plan  will  be  a  general 
unsecured  obligation  payable  solely 
from  its  general  assets  and  property.  No 
shares  of  Applicant  will  be  purchased 
for  any  director's  account  with  those 
amounts,  nor  will  any  special  fund  or 
separate  account  be  established  for 
those  amounts. 

Applicant  submits,  with  respect  to 
Sections  18(f)(1)  and  13(a)(2).  that  the 
Plan  possesses  none  of  the 
characteristics  of  senior  securities 
which  led  Congress  to  enact  these 
sections,  i.e.,  that  it  would  not  be 
"borrowing"  from  its  directors  in  the 
sense  that  concerned  Congress,  e.g., 
borrowing  for  securities  speculation. 
Applicant  also  asserts  that  the  Plan 
would  not  provide  opportunity  for 
manipulative  allocation  of  Applicant's 
expenses  and  profits;  control  of 
Applicant  would  not  be  affected;  and. 
given  the  common  existence  of  deferred 
compensation  agreements  today,  the 
Plan  would  not  confuse  investors,  make 
it  difficult  for  them  to  value  Applicant's 
shares,  or  convey  a  false  impression  of 
safety. 

With  respect  to  Section  22(0. 
Applicant  asserts  that  the  restrictions  on 
transferability  under  the  Plan  would  be 
clearly  set  forth  in  the  Plan  and  would 
not  adversely  affect  the  interests  of  the 
director  or  of  any  of  Applicant's 
shareholders. 

Applicant  contends,  with  respect  to 
Section  22(g).  that  the  Plan  will  not  have 
a  dilutive  effect  on  the  equity  or  voting 
power  of  the  Fund  shares,  particularly 
because  of  current  disclosure 
requirements  applicable  to  director 
compensation.  Applicant  further 
contends  that  its  obligation  to  make 
payments  under  the  Plan  need  not  be 
viewed  as  being  "issued"  for  services  or 
property  other  than  cash  or  securities 
but  instead,  in  return  for  Applicant's  not 
being  required  to  pay  the  fees  on  a 
current  basis. 

With  respect  to  Section  17(d)  and  Rule 
17d-l,  Applicant  states  in  support  of  its 
requested  exemption  that  the  effect  of 
the  Plan  would  merely  be  to  defer  the 
payment  of  fees  that  Applicant 
otherwise  would  be  obligated  to  pay  on 
a  current  basis  as  services  are 
performed  by  the  directors,  and  that 
liabilities  created  by  the  accruals  under 


the  Plan  would  be  offset  by  essentially 
equal  assets  of  Applicant  and  that  those 
assets  would  not  exist  if  the  directors' 
fees  were  paid  on  a  current  basis. 
Applicant  avers  that  since  the  Fund  will 
assume  no  new  or  additional  obligation 
under  the  Plan  other  than  to  pay  the 
value  of  the  deferred  fees,  adjusted  up 
or  down  to  reflect  the  investment 
performance  of  the  Money  Market 
Portfolio,  the  participation  of  the  Fund  in 
the  arrangement  is  not  less 
advantageous  that  the  participation  of 
the  directors  in  the  Plan.  Applicant 
asserts  that  it  is  expected  that  deferral 
would  have  a  negligible  effect  on  its 
assects.  liabilities,  net  assets  and  net 
income  per  share. 

Finally,  Applicant  states  that  its 
ability  to  recruit  and  retain  highly 
qualified  directors  would  be  enhanced  if 
it  were  able  to  offer  the  Plan  and  this 
benefit  to  Applicant  and  its 
shareholders  outweighs  any  benefit  that 
may  be  realized  by  a  director.  \  hus. 
Applicant  submits  that  the  Plan  is  in  the 
best  interests  of  the  Fund  and  its 
shareholders  and  consistent  with  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  In  addition. 
Applicant  submits  that  the  requested 
exemptions  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  January  28. 1985.  at  5:30  p.m..  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his/her  interest,  the 
reasons  for  the  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed  to  the  Secretary,  Securities  and 
Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  HoUis, 
Assistant  Secretary. 
(PR  Doc.  85-567  Filed  1-8-85:  8:45  am) 
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Columbte  Gas  System,  Inc;  •!  ai; 
Proposal  to  Form  OU  and  Gas 
Exploration  and  Psvatcpmant 
Sultsidiary;  To  Transfer  Propsrtias; 
and  To  Issue,  Sell  and  Acquire 
Securities 

January  3. 1985. 

Columbia  Gas  System.  Inc. 
("Columbia").  20  Montchanin  Road, 
Wilmington.  Delaware.  19007.  a 
registered  holding  company,  together 
with  Columbia  Cas  Transmission 
Corporation  ("Transmission")  1700 
•MacCorkJe  Avenue,  SE.,  Charleston. 
West  Virginia,  25314.  and  The  Inland 
Gas  Company  ("Inland")  340 17th  Street. 
Ashland,  Kentucky,  41101,  subsidiaries 
of  Columbia  engaged  in  the  productioa 
transportation  and  sale  of  natural  gas, 
have  filed  a  proposal  with  this 
Commission  pursuant  to  Sections  6(b),  9, 
10. 12  and  13  of  the  Public  Utility 
Holding  Company  Act  of  1935  and  Rules 
42.  43  and  50  .hereunder. 

It  is  proposed  that  Inland's  and 
Transmission's  natural  resource 
properties  including  all  mineral  and 
surface  rights  and  related  personal 
property  be  transferred  to  Columbia 
Natural  Resources.  Inc.  ("CNR"),  a  new 
corporation  organized  under  the  laws  of 
Texas.  Upon  consummation  of  the 
transactions  proposed  CNR  would 
become  a  wholly  owned  subsidiary  of 
Columbia  through  which  all  exploration 
and  production  of  oil  and  natural  gas  in 
the  eastern  U.S.  would  be  handled. 
Transmission's  operations  would 
thereafter  be  confined  to  operation  of  an 
interstate  pipeline.  Inland  would  own  an 
interstate  pipeline  and  related  facilities. 

The  transfer  of  properties  will  be 
pursuant  to  a  Reorganization  Agreement 
and  Plan  ("Agreement")  which  provides 
for  the  acquisition  by  CNR  of  all  of  the 
production,  exploration  and  other  non- 
utility  properties  owned  by 
Transmission  and  Inland  ('Seller"  or 
"Sellers  ")  in  the  states  of  Kentucky, 
Marxiand.  Michigan,  New  York,  Ohio. 
Pennsylvania.  Vermont.  Virginia  and 
West  Virginia,  including  oil  properties, 
gas  properties  and  the  Transmission 
coal  properties  under  lease  to  Columbia 
Coal  Gasification  Corporation. 
(Columbia  Coal  Gasification 
Corporation  would  continue  as  lessee  of 
those  properties). 

In  exchange  CNR  will  issue  to 
Transmission  an  Installment  Promissory 
Note  ("CNR  Note")  equal  in  value  to  a 
percentage  of  the  net  asset  value  of  the 
natural  resource  properties  received. 
The  percentage  will  be  based  on  the 
ratio  of  Transmission's  long-term  debt  to 
total  capitalization.  Transmission  will 


then  transfer  the  CNR  Note  to  Columbia 
in  prepayment  of  an  equal  aggregate 
principal  amount  of  Transmission's 
installment  promissory  notes  held  by 
Columbia.  For  the  balance  of  the  net 
asset  value  of  the  natural  resource 
properties  received  from  Transmission, 
CNR  will  issue  Common  Stock,  S25  par 
value,  to  Transmission.  Transmission 
also  will  then  transfer  the  CNR  Common 
Stock  to  Columbia  which  will  deliver 
Transmission  Common  Stock  of  an 
equal  aggregate  par  value  to 
Transmission  for  retirement. 

CNR  will  issue  to  Inland.  Common 
Stock  equal  in  value  to  one-half  of  the 
net  asset  value  of  the  properties 
transferred  to  CNR.  Inland  will  then 
transfer  the  CNR  Common  Slock  to 
Columbia  in  payment  of  an  equal 
amount  of  short-term  debt.  The  balance 
of  the  consideration  will  be  a  CNR  Note 
to  Inland.  The  CNH  Note  will  be 
transferred  to  Columbia  in  prepayment 
of  an  equal  aggregate  amount  of  Inland's 
installment  promissory  note  owned  by 
Columbia. 

CNR  Notes  will  be  designed  so  that  in 
both  instances,  the  terms,  including 
maturity,  interest  rate  and  dates  of 
installment  and  interest  payment,  will 
equal  the  average  terms  of  the 
installment  promissory  notes  of  Sellers 
to  be  exchanged  by  Columbia.  As  a 
result  of  these  transactions,  CNR  will  be 
a  wholly  owned  subsidiary  of  Columbia 
and  Columbia's  investment  in  CNR  will 
equal  that  which  it  had  in  Transmission 
and  in  Inland.  The  Sellers  maintain  that 
this  reorganization  wilt  not  cause  a 
change  in  the  prices  charged  for  natural 
gas  as  C\R  will  continue  to  render  the 
same  ser\'ices  as  Transmission  and 
Inland.  CNR  will  assume  and  agree  to 
pay,  discharge  or  perform  all  liabilities 
and  obligations  of  Sellers,  except 
accounts  payable  and  any  of  the 
outstanding  installment  promissory 
notes  of  the  Sellers.  To  permit  a  gradual 
initiation  of  operations  and  to  avoid  an 
inefficient  duplication  of  personnel, 
certain  field  ser\'ices  and  limited 
administrative  services  may  be 
performed  by  Transmission  for  CNR  at 
cost,  pursuant  to  service  agreements. 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  January  28. 1985.  to  the 
Secretary.  Securities  and  Exchange 
Commission.  Washington.  D.C.  20549, 
and  serve  a  copy  on  the  applicants  at 
the  addresses  specified  above.  Proof  of 
service  (by  affidavit  or,  in  the  case  of  an 
attorney  at  law  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 


hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
or  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
proposal,  as  filed  or  as  it  may  be 
amended,  may  be  authorized. 

For  the  Commission,  by  the  Office  of  Public 
Utility  Regulation,  pursuant  to  delegated 
authority. 
Shirley  E.  Hollis, 
Assistant  Secretary. 
|FR  Doc.  8^-570  Filed  1-8-85;  8:45  am) 
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IHIe  No.  22-13428] 

Pennwalt  Corporation  and  First 
Pennsylvania  Bank,  N.A.;  Application 
and  Opportunity  for  Hearing 

January  3. 1985. 

Notice  is  hereby  given  that  Pennwalt 
Corporation  and  First  Pennsylvania 
Bank.  NA.  (the  "Applicants")  have  filed 
an  application  pursuant  to  Clause  (ii)  of 
Section  310(b)(1)  of  the  Trust  Indenture 
Act  of  1939.  as  amended,  (the  "Act")  for 
a  finding  by  the  Securities  and  Exchange 
Commission  (the  "Commission")  that 
the  trusteeship  of  First  Pennsylvania 
Bank.  N.A.  ("First  Pennsylvania")  under 
two  existing  indentures,  one  of  which  is 
qualified  under  the  Act,  and  another 
proposed  indenture  which  is  not  to  be 
qualified  is  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
First  Pennsylvania  from  acting  as 
trustee  under  such  indentures. 

Section  310(b)  of  the  Act  provides  in 
part  that  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest  (as 
defined  in  the  section),  it  shall,  within  90 
days  after  ascertaining  that  it  has  such 
conflicting  interest,  either  eliminate  such 
conflicting  interest  or  resign.  Subsection 
(1)  of  such  Section  provides,  in  effect, 
with  certain  exceptions  that  a  trustee 
under  a  qualified  indenture  shall  be 
deemed  to  have  a  conflicting  interest  if 
such  trustee  is  trustee  under  another 
indenture  under  which  any  other 
securities  of  the  same  issuer  are 
outstanding.  However,  under  clause  (ii) 
of  Subsection  (1),  there  shall  be 
excluded  from  the  operation  of  this 
provision  another  indenture  under 
which  other  securities  of  the  issuer  are 
outstanding,  if  the  issuer  shall  have 
sustained  the  burden  of  proving,  on 
application  to  the  Commission  and  after 
opportunity  for  hearing,  that  trusteeship 
under  such  qualified  indenture  and  such 
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other  indenture  is  not  so  likely  to 
involve  a  material  conflict  of  interest  as 
to  make  it  necessary  in  the  public 
interest  or  for  the  protection  of  investors 
to  disqualify  such  trustee  from  acting  as 
trustee  under  one  of  such  indentures. 

Applicants  state  that  Pennwalt 
Corporation  ("Pennwalt")  has 
outstanding  9^8%  Sinking  Fund 
Debentures,  due  August  1, 1995  (the 
"Debentures")  issued  under  an 
Indenture  dated  as  of  August  1, 1970  (the 
"1970  Indenture")  between  Pennwalt 
and  the  First  Pennsylvania  Bank,  N.A.' 
("First  Pennsylvania")  as  Trustee.  The 
Debentures  were  registered  under  the 
Securities  Act  of  1933  and  the  1970 
Indenture  was  qualfied  under  the  Trust 
Indenture  Act  of  1939.  Applicants  allege 
that  Pennwalt  is  not  in  default  under  the 
1970  Indenture. 

Applicants  further  allege  that  in  1982, 
the  City  of  Calvert  City,  Kentucky  (the 
"City"),  issued  $15,000,000  principal 
amount  of  Pollution  Control  Revenue 
Bonds  (Pennwalt  Corporation  Project) 
1982  Series  A  (the  "1982  Bonds")  under  a 
Trust  Indenture  with  First  Pennsylvania 
as  Trustee  dated  as  of  October  1. 1982 
(the  "1982  Indenture").  The  1982  bonds 
were  not  registered  under  the  Securities 
Act  of  1933,  pursuant  to  the  exemption 
contained  in  Section  3(a)(2)  thereof  and 
the  1982  Indenture  was  not  qualified 
under  the  Trust  Indenture  Act  of  1939, 
pursuant  to  the  exemption  contained  in 
Section  304(a)(4)  of  the  Act. 

According  to  Applicants,  the  proceeds 
of  the  1982  Bonds  were  loaned  by  the 
City  to  Pennwalt  under  a  Loan 
Agreement  (the  "1982  Agreement") 
dated  as  of  October  1, 1982  between  the 
City  and  Pennwalt,  pursuant  to  which 
Pennwalt  issued  its  unsecured  Note  (the 
"1982  Note")  evidencing  its  obligation  to 
repay  said  loan.  The  scheduled 
payments  of  principal  and  interest  on 
the  1982  Note  correspond  with  the 
scheduled  payments  of  principal  and 
interest  on  the  1982  Bonds. 

Applicants  state  that  the  City  now 
proposes  to  issue  approximately 
$2,600,000  principal  amount  of  Pollution 
Control  Revenue  Bonds  (Pennwalt 
Corporation  Project)  1984  Series  (the 
"1984  Bonds ')  under  a  Trust  Indenture 
to  be  dated  as  of  December  1, 1984  (the 
"1984  Indenture"),  and  Pennwalt 
proposes  to  borrow  the  proceeds  under 
a  Loan  Agreement  (the  "1984 
Agreement")  pursuant  to  which  a  new 
Note  (the  "1984  Note")  will  be  issued 
with  scheduled  payments  of  principal 
and  interest  corresponding  to  the 
payments  of  principal  and  interest  on 
the  1984  Bonds.  According  to 


'  In  1970  First  Pennsylvania  was  known  as  "The 
First  Pennsylvania  Bankiag  and  Trust  Company. 


Applicants,  the  1984  Bonds  will  not  be 
registered  under  the  Securities  Act  of 
1933,  pursuant  to  the  exemption 
contained  in  Section  3(a)(2)  thereof,  and 
the  1984  Indenture  will  not  be  qualified 
under  the  Trust  Indenture  Act  of  1939, 
pursuant  to  the  exemptive  provision  of 
Section  304(a)(4)  of  the  Act. 

Applicants  state  that  Pennwalt  and 
the  City  desire  to  have  First 
Pennsylvania  continue  to  act  as  Trustee 
under  the  1970  and  1982  Indentures,  and 
to  act  as  Trustee  under  the  1984 
Indenture. 

Applicants  allege  that  Pennwalt  is  not 
the  issuer  of  the  1982  or  1984  Bonds,  and 
argue  that  therefore,  the  1982  and  1984 
Indentures  between  the  City  and  First 
Pennsylvania  may  be  said  to  create  no 
potential  conflict  of  interest  as  defined 
in  Section  310(b)  of  the  Act.  However, 
inasmuch  as  principal  and  interest  on 
the  Bonds  will  be  wholly  paid  from 
revenues  pledged  by  Pennwalt  under  the 
terms  of  the  1982  and  1984  Indentures. 
Applicants  submit  that  it  may  be  argued 
that  the  Bonds  are  "securities"  of 
Pennwalt.  If  this  were  so,  then  for  the 
purpose  of  Section  310(b)  of  the  Act. 
both  the  1982  and  1984  Indentures  may 
be  said  to  be  other  indentures  "under 
which  any  other  securities  [of  Pennwalt] 
are  outstanding  .  .  .  '."  Applicants  state 
that  from  this  reading  of  the  statute,  in 
the  absence  of  an  appropriate  exception 
a  conflict  of  interest  might  exist  by 
definition  if  a  single  trustee  were  to 
serve  as  Trustee  under  the  1970 
Indenture  and  the  1982  and  1984 
Indentures. 

Applicants  note  that  Section  310(b)  of 
the  Act  contains  a  number  of  exceptions 
to  the  general  rule  prohibiting  service  as 
trustee  under  more  than  one  indenture 
relating  to  securities  of  the  same  issuer. 
In  addition  to  the  exception  under  which 
their  application  is  filed  (Section 
301(b)(l)(ii)).  Applicants  cite  the 
exception  for  service  under  an  indenture 
to  be  qualified  and  "such  other 
indenture  or  indentures"  where  all  the 
indentures  are  are  wholly  unsecured, 
and  the  latter  are  either  specifically 
described  in  the  indenture  to  be 
qualified  or  are  thereafter  qualified 
themselves  under  the  Act  (unless  the 
Commission  shall  have  found  that 
differences  in  the  terms  of  the 
indentures  would  create  a  material 
conflict  of  interest).  Section  310(b)(l)(i). 
Another  exception  cited  by  Applicants 
applies  when  the  obligor  is  a  real  estate 
company  having  no  substantial 
uimiortgaged  assets,  and  the  indenture 
to  be  qualified  and  "such  other 
indenture"  (or  indentures)  are  secured 
by  wholly  separate  and  distinct  parcels 
of  real  estate.  Section  310(b)(1)(C). 


Applicants  submit  that  the 
proscriptions  and  exceptions  thereto  in 
Section  310(b)  of  the  Act  evidence  inter 
alia  the  general  intent  to  prohibit  a 
multiple  trust  indenture  relationship 
between  an  issuer  and  a  trustee  that 
would,  in  the  event  of  default,  leave  the 
trustee  having  to  enforce  competing 
claims  of  unequal  status  (i.e.,  secured 
and  unsecured,  subordinated  and  senior 
claims)  against  a  single  obligor  on 
behalf  of  the  holders  of  the  obligor's 
securities.  In  the  view  of  the  Applicants, 
where  claims  in  event  of  default  would 
be  of  similar  status  (e.g..  foreclosure  on 
two  separate  mortgage  agreements,  or 
where  all  claims  are  those  of  general 
creditors),  the  statutory  exceptions 
reflect  the  view  that,  in  the  absence  of 
other  significant  conflicting  indenture 
provisions,  no  material  conflict  of 
interest  exists  such  as  would  require  the 
disqualification  of  a  trustee  serving  as 
trustee  under  two  or  more  indentures  of 
the  same  issuer. 

Applicants  state  that  both  the  1982 
and  1984  Indentures  provide  in  their 
respective  Sections  204  that  the  Bonds 
are  limited  obligations  of  the  City 
payable  only  from  the  "Revenues"  and 
any  other  property  pledged  therefor 
under  the  Indenture.  "Revenues"  are 
defined  as,  inter  alia,  the  indebtedness 
of  Pennwalt  under  the  Loan  Agreement, 
including  without  limitation  all 
payments  under  the  Notes.  The  Notes 
are  payable  to  the  Trustee  for  the 
account  of  the  City  and  the  City  has 
assigned  its  rights  under  the  Loan 
Agreement  to  the  Trustee. 

Applicants  allege  that  to  the  extent 
that  Pennwalt  can  be  considered  an 
obligor  on  the  Bonds,  its  obligations 
under  the  Loan  Agreements  and  under 
the  Notes  are  wholly  unsecured.  The 
rights  of  the  holders  of  the  Bonds 
against  Pennwalt  are  limited  to  a  claim 
as  general  creditors,  in  the  event  of 
default  in  the  payment  on  the  Bonds. 

Applicants  further  allege  that  the 
Debentures  are  not  subordinated  to 
Pennwalt's  obligations  under  the  Loan 
Agreements  or  the  Notes.  The 
Debentures  and  the  Bonds  are  all  wholly 
unsecured  as  to  Pennwalt's  obligations, 
and  the  Debentures  and  Pennwalt's 
obligations  under  the  Notes  and  the 
Agreements  (and  thereby  indirectly  on 
the  Bonds)  are  all  of  equal  rank  as  to 
one  another  and  without  priority  or 
preference  of  any  over  the  other. 

According  to  Applicants,  the 
differences  between  the  1970  Indenture 
and  the  1982  and  1984  Indentures  with 
respect  to  provisions  relating  to  events 
of  default  are  not  material. 

In  the  opinion  of  Apphcants.  the 
provisions  of  the  aforementioned 
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Indentures  are  not  likely  to  involve  a 
nuiterial  conflict  of  interest  so  as  to 
make  it  necessarj'  in  the  public  interest 
for  the  protection  of  any  holder  of  the 
Debentures  or  the  Bonds  to  disqualify 
First  Pennsylvania  Bank.  N.A.  from 
acting  as  Trustee  under  the  1970 
Indenture  of  the  1982  and  1984 
Indentures. 

Applicants  have  waived  notice  of 
hearing  and  have  waived  hearing  in 
connection  with  this  application  and 
also  waived  any  and  all  rights  to  specify 
procedures  under  the  Rules  of  Practice 
of  the  Commission  with  respect  to  this 
application. 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application, 
which  is  a  public  document  on  file  in  the 
ofTices  of  the  Commission  at  the  Public 
Reference  Room.  450  Fifth  Street,  NW., 
Washington  DC.  20549. 

Notice  is  further  given  that  any 
interested  person  may.  not  later  than 
Januar)'  28. 1985.  request  in  writing  that 
a  hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues  of  law  or 
fact  raised  by  such  application  which  he 
desires  to  controvert  or  he  may  request 
that  he  be  notified  if  the  Commission 
should  order  a  hearing  thereon.  Any 
such  request  should  be  addressed:  John 
Wheeler,  Secretary.  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  D.C  20549.  At  any 
time  after  said  dale,  the  Commission 
may  issue  an  order  granting  the 
application,  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public 
interest  and  the  interest  of  investors, 
unless  a  hearing  is  ordered  by  the 
Commission. 

For  the  Commis»ion.  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

Shirley  E.  HoUis. 

As!>istairt  Secretary. 

|FR  Doc.  85-56S  Filed  l-»-«5:  8.45  am] 

MUJMO  COK  WW-Vt-H 

IReteas*  No.  21623;  SR-BSE-e4-7l 

Boston  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 

fanuary  3.  1965. 

The  Boston  Stock  Exchange.  Inc. 
("BSE")  One  Boston  Place:  Boston, 
Massachusetts:  02108:  submitted  on 
October  22. 1964.  copies  of  a  proposed 
rule  change  pursuant  to  Section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
("Act")  and  Rule  19b-4  thereunder,  to 
amend  Chapter  XV  of  the  BSE  rules  to 
codify  requirements  pertaining  to  the 


iment 


registration  of  dealer-specialists  and  the 
minimum  number  of  stocks  required  of 
each  dealer-specialist.  The  proposed 
rule  would  require  a  dealer-specialist 
registered  as  such  to  register  and  act  as 
^^dealer-specialist  in  not  less  than  20 
■Btocks  of  which  at  least  15  must  be 
competitively  traded  through  ITS.  A 
dealer-specialist  associated  with  a 
dealer-specialist  who  is  registered  in  the 
minimum  number  of  stocks  specified 
above  must  register  and  act  as  a  dealer- 
specialist  in  not  less  than  15  stocks. 
Also,  under  the  proposed  rule,  the  BSE 
Market  Performance  Committee,  upon 
receiving  a  potential  dealer-specialist's 
application,  must  cause  an  investigation 
and  examination  of  the  appUcant  and  its 
associated  persons  to  be  made,  and, 
within  60  days,  notify  the  applicant  of 
acceptance,  rejection  or  conditional 
acceptance. 

Notice  of  the  proposed  rule  change 
was  given  by  the  issuance  of  a 
Commission  release  (Securities 
Exchange  Act  Release  No.  21514, 
November  21, 198^  and  by  publication 
in  the  Federal  Register  (49  FR  47144, 
November  30, 1984).  No  comments  were 
received  regarding  the  proposed  rule 
change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and.  in  particular,  the 
requirements  of  Section  6  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
be.  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Shirley  E.  HoUis. 
Assistonl  Secretary. 
(FR  Doc.  85-566  Filed  1-6-B5:  B:45  am) 
BMJJNO  cooe  Mw-oi-a 


IReleaM  No.  34-21630;  FH«  No.  SR-MSTC- 
•4-101 

Self-Regulatory  Organizationa;  Filing 
and  Intmediate  Effecthreness  of 
Proposed  Rule  Change  of  Midwest 
Securities  Trust  Co. 

(anuary  3.  1965. 

On  December  la  1984.  the  Midwest 
Securities  Trust  Company  ("MSTC") 
filed  a  proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934. 15  U.S.C.  78  et 
seq.  (the  "Act")  and  rule  19b-4 
thereunder.  The  Commission  is 


publishing  this  Notice  to  solicit  comment 
from  interested  persons. 

The  proposed  rule  change  revises 
MSTC's  interest  and  maturity  cut-off 
dates  for  bearer  securities.  Currently, 
the  interest  and  maturity  cut-off  dates 
for  bearer  securities  at  MSTC  are  the 
payment  and  maturity  dates  minus  ten 
business  days.  This  proposal  changes 
MSTC's  interest  and  maturity  cut-off 
dates  for  bearer  securities  from  ten 
business  days  before  the  payment  and 
maturity  dates  to  one  calendar  month 
before  the  payment  and  maturity  dates. 

MSTC  states  in  its  filing  that  the 
municipal  securities  industry  requested 
that  MSTC  and  the  Depository  Trust 
Company  ("DTC")  establish  an  interface 
between  their  operating  systems  for 
bearer  securities.  An  interface  between 
DTC's  and  MSTC's  operating  systems 
for  bearer  securities  would  require 
uniform  interest  and  maturity  cut-off 
dates  at  MSTC  and  DTC.  In  order  to 
create  this  uniformity.  MSTC  is  changing 
its  interest  and  maturity  cut-off  dates. 

Under  the  proposed  rule  change,  the 
cut-off  date  for  a  February  interest 
payment  date,  for  example,  would  be 
January  1.'  If  a  cut-off  date  falls  on  a 
weekend  or  non-settlement  day,  then  the 
preceding  MSTC  business  day  will  be 
the  cut-off  date.  However,  if  a  payment 
date  falls  on  a  weekend  or  non- 
settlement  date,  the  following  MSTC 
business  day  will  be  the  payment  date. 
In  addition,  existing  procedures 
concerning  deposits  and  withdrawals 
remain  unchanged.  Deposits  and 
withdrawals  prior  to  and  including  the 
cut-off  date  must  be  made  with  current 
coupons  attached:  deposits  and 
withdrawals  made  after  the  cut-off  date 
must  be  made  without  the  current 
coupons  attached. 

To  assist  MSTC  participants  in 
accounting  for  interest  and  maturity 
payments  due  from  MSTC.  MSTC 
participants  will  receive  two  interest 
payment  reports  prior  to  payment  date 
and  two  maturity  reports  prior  to 
maturity  date.  The  first  payment  and 
maturity  reports — the  Participant 
Interest  Cut-Off  Date  Report  and  the 
Participant  Maturity  Cut-Off  Date 


'  The  onl;  unusual  payment  dates  that  chunftr  tilt 
rul-off  dates  vlightly  are 


Citl.ci{f  ddlt 

PaymeiM  dale 

February  28 _ _ 

February  20  (leap  year)  -. 

April  30 _ _ 

|une  30 „„    ...J 

September  30 

Marcli  29.  M.  31. 
March  sa  31. 
May  31. 
luly  31. 
October  31. 
Oecember  31. 
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Report — are  generated  at  the  dose  of 
business  one  month  before  the  payment 
and  maturity  dates  and  are  designed  to 
verify  for  participants  each  security 
issue  approaching  payment  or  maturity 
date.  The  second  payment  and  maturity 
reports — the  Participant  Interest 
Payable  Date  Report  and  the  Participant 
Maturity  Payable  Date  Report — are 
generated  at  the  close  of  business  one 
business  day  prior  to  the  payment  or 
maturity  date.  These  reports  recap 
information  concerning  the  securities, 
participants'  closing  positions  in  these 
securities  one  month  before  payment  or 
maturity  date,  and  the  interest  or 
maturity  payment  due  per  security  issue. 

MSTC  states  in  its  Ming  that  the 
proposed  rule  change  is  consistent  with 
the  Act  in  general  and  8  17A  in 
particular.  SpeciHcally.  MSTC  states 
that  the  proposed  rule  change  provides 
for  the  prompt  and  accurate  settlement 
of  securities  transactions  and 
encourages  the  linking  of  depositories 
and  the  development  of  uniform 
settlement  procedures. 

The  foregoing  change  has  become 
effective,  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of 
Securities  Exchange  Act  Rule  19b-4.  At 
any  time  within  60  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Written  comments  on  the  proposal 
may  be  submitted  within  21  days  from 
the  date  this  notice  is  published  in  the 
Federal  Register.  Six  copies  should  be 
filed  with  the  Secretary  of  the 
Commission.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  D.C.  20549.  Reference 
should  be  made  to  File  No.  MSTC-84-10. 
Copies  of  all  documents  relating  to  the 
proposed  rule  change,  other  than  those 
that  may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  may  be  inspected  and  copied 
at  the  Commission's  Public  Reference 
Room  in  Washington,  D.C.  or  at  MSTC. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Shirley  E.  Hollis, 

Assistant  Secretary. 

|FR  Doc.  85-568  Filed  1-8-^;  8:45  am] 

BILUNG  COOe  M10-01-M 


Forme  Under  Review  by  Office  of 
Managenent  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request,  Copy 
Available  From:  Securities  and 
Exchange  Commission,  Office  of 
Consumer  Affairs  and  Information 
Services,  450  5th  Street.  NW., 
Washington.  D.C.  20549. 

Approval 

Form  N-SAR— File  No.  270-292 
Form  N-IQ— File  No.  270-207 
Rule  270.T30bl-5— File  No.  270-296 
Rule  270.30bl-2— File  No.  270-212 
Rule  240.12b-25— File  No.  270-70 
Form  12b-25— File  No.  270-70 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission  has 
submitted  for  approval  the  following 
rules/forms: 
Form  N-SAR — semi-annual  report  form 

for  registered  investment  companies 
Form  N-lQ — quarterly  report  of 

management  investment  company 
Rule  270.T30bl-5— temporary 

suspension  of  quarterly  reporting 

obligation  of  management  investment 

companies 
Rule  270.30bl-2 — quarterly  report  for 

totally  held  registered  investment 

company  subsidiary  of  registered 

investment  company 
Rule  240.12b-25 — notification  of 

inability  to  timely  file  all  or  any 

required  portion  of  a  Form  10-K,  2Q-F. 

11-K.  N-SAR  or  lOQ. 
Form  12b-25 — notification  of  late  filing 

Comments  should  be  submitted  to 
OMB  Desk  Officer:  Katie  Lewin,  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Room  3235  NEOB.  Washington.  D.C. 
20503. 

Dated:  January  3, 1985. 
Shirisy  E  HoUia. 
Assistant  Secretary. 
[FR  Doc.  85-634  Filed  l-«-85;  8:45  am] 
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[Releaa*  Na  34-21621;  Fil«  No.  SR-CBOE- 
•4-33] 

Self-Reguiatory  Organizations; 
Proposed  Ruie  Change  by  Chicago 
Board  Options  Exchange  Inc^  Relating 
to  Order  Support  System 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  December  19, 1984.  the  Chicago 
Board  Options  Exchange,  Incorporated 


filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I.  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Text  of  the  Proposed  Rule  Change 

Effective  January  2. 1985,  the 
parameters  for  electronic  routing  of 
orders  to  the  book,  under  the  Exchange's 
Order  Support  System  ("OSS")  are 
modified  to  eliminate  the  contract  size 
limit.  The  option  premium  parameters 
remain  as  stated  in  SR-CBOE-84-12. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  sections  (A).  (B).  and 
(C)  below. 

(A)  Self-Regulatory  Organization  'a 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Since  October  15. 1983.  the 
parameters  for  OSS  in  equity  options 
included  a  29  contract  limit.  The  current 
rule  filing  reflects  further 
experimentation  with  the  Exchange's 
Order  Support  System  ("OSS"),  the 
Exchange  system  for  electronic  routing 
of  orders  to  the  public  order  book, 
eliminating  the  contract  size  limit.  The 
statutory  basis  for  this  rule  change  is 
Section  6(b)(5)  of  the  Securities 
Exchange  Act  of  1934,  in  that  this 
change  will  facihtate  the  ability  of 
member  firms  to  transmit  public 
customers  orders  to  the  public  order 
book. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

This  proposal  will  not  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  under  the  Act. 

(CJ  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  membership  endorsed 
this  change  to  OSS  parameters  in  a  vote 
concluded  on  November  20, 1984. 


1154 


Federal  Register  /  Vol.  50,  No.  6  /  Wednesday,  January  9,  1985  /  Notices 


in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Coounission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropridte  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington.  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  30, 1985. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  January  2. 1985. 

Sliiriey  E.  HoUis. 

Assistant  Secretary. 

|FR  Doc.  85-633  Filed  1-6-85:  8:45  am) 
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IRciMM  No.  34-2161 1;  nie  No.  SR-PHU( 

84-291 

SeH-Regulatory  Organizations; 
Proposed  Rule  Cliange  by  Ptiiladelphia 
Stock  Exchange,  Inc^  Relating  to 
Precedence  of  Higliest  Bid  and  Lowest 
Offer 

Pursuant  to  Section  19(b)|l)  of  the 
Securities  Exchange  Act  of  1934, 15 


U.S.C.  78s(b)(1),  notice  is  hereby  given 
that  on  December  13, 1984,  Philadelphia 
Stock  Exchange.  Inc.  filed  with  the 
Securities  and  Exchange  Comnlission 
the  proposed  rule  change  as  described 
in  Items  1,  U  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

i.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Rule  1067.  Precedence  of  Highest  Bid 
and  Lowest  Offer.  The  highest  bid 
and  the  lowest  offer  shall  have 
precedence  in  all  cases. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statements  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  file  as  a  rule  the  PHLX's 
interpretation  of  precedence  as  it 
pertains  to  options  trading  on  the  PHLX. 
Such  interpretation  currently  provides 
that  the  provisions  of  Rule  119  which 
govern  precedence  on  the  PHLX's  equity 
floor,  other  than  the  first  sentence 
thereof  are  not  applicable  to  options 
trading.  (The  first  sentence  of  Rule  119  is 
identical  to  the  proposed  rule  change.) 

The  proposed  rule  change  is  based  on 
Section  6b(1)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  which  provides,  in 
part,  that  an  exchange  have  the  capacity 
to  enforce  compliance  by  its  members 
with  its  rules. 

B.  Self-Regulatory  Organizations 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  not 
impose  a  burden  on  competition. 


C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approved  such  proposed 
rule  change,  or, 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW.,  Washington.  D.C. 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  30. 1985. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  December  2&  1984. 

Shirley  E.  HoUis. 

Assistant  Secretary. 

|FR  Doc.  85-635  Filed  1-8-85;  8:45  am| 
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(ReiMM  No.  34-21610;  Fl«  No.  SR-PHLX- 
84-33) 

Self-Regulatory  OrganizaOons; 
Proposed  Rule  Chang*  by  PtiHadelphia 
Stock  Exchange,  Inc.  Relating  to  the 
Use  of  Letters  of  Credit  in  the 
Exchange's  Foreign  Currency  Option 
Maricet 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  783(b)(1),  notice  is  hereby  given 
that  on  December  17. 1984.  the 
Philadelphia  Stoclc  Exchange,  Inc.  Tiled 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organizartion.  The 
Commission  is  pubhshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Philadephia  Stock  Exchange,  Inc. 
("PHLX")  is  proposing  changes  to  its 
margin  rule,  Rule  722,  to  allow  member 
organizations  to  accept  letters  of  credit 
in  satisfaction  of  a  foreign  currency 
option  writer's  initial  and  maintenance 
margin  obligations.  This  amendme^t^ 
would  provide  that  such  letters  must  be 
irrevocable,  must  be  in  a  face  amount 
equal  to  or  greater  than  the  margin 
requirements  applicable  to  the  foreign 
currency  option  positions  to  which  they 
pertain  and  must  expire  sooner  than 
those  option  positions. 

PHLX  has  proposed  to  amend  the 
Commentary  to  this  rule  regarding 
reporting  to  the  PHLX  of  information 
regarding  the  suitability  of  the  customer 
utilizing  a  letter  of  credit.  The  proposed 
amendments  of  the  Commentary  also 
clarify  the  method  and  frequency  of 
reporting  information  to  the  PHLX 
relevant  to  the  use  of  letters  of  credit. 
Further,  the  amendments  provide  for  an 
extension  of  the  pilot  program  for  a 
period  of  one  year  subsequent  to  the 
effective  date  of  this  amendment. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 


the  places  specified  in  Item  IV  below 
and  is  set  forth  in  Sections  (A),  (B)  and 
(C)  below. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  amendments  to  Rule  722 
are  designed  to  allow  letters  of  credit  to 
be  utilized  as  a  means  of  satisfying 
initial  and  maintenance  margin 
requirements  on  foreign  currency 
options  written  and  carried  "short"  in  a 
customer's  account.  As  a  part  of  an 
extended  pilot  program,  the  expansion 
of  the  use  of  letters  of  credit  to  satisfy 
maintenance  margin  requirements  in 
addition  to  initial  requirements 
eliminates  the  computational  and 
computerization  complexities  which 
have  inhibited  financial  institutions  and 
corporate  entities  from  utilizing  the  pilot 
program  and  from  participating  in  the 
foreign  currency  option  marketplace. 
This  expansion  also  reduces  the 
operational  and  cost  burdens  of  PHLX 
member  organizations  in  establishing 
and  maintaining  complex  margining 
systems  for  foreign  currency  option 
writer's  positions.  Other  proposed 
changes  in  the  rule  are  designed  to 
eliminate  redundancy  in  the  rule. 

The  changes  proposed  in  the 
Commentary  to  Rule  722  further  clarify 
the  reporting  requirements  and  reporting 
frequency  to  the  PHLX  of  information 
relating  to  users  of  letters  of  credit.  The 
information  is  designed  to  provide  a 
profile  of  the  suitability  of  the  customer 
utilizing  letters  of  credit  as  well  as  to 
provide  a  measure  of  the  risk  exposure 
to  the  securities  industry  relating  to  the 
use  of  letters  of  credit  in  satisfaction  of 
a  customer's  margin  requirements.  Otlier 
proposed  changes  in  the  Commentary 
define  an  acceptable  method  of  and 
timeframe  for  reporting  required 
information  to  the  PHLX  and  eases  the 
member  organization's  requirement  of 
transmitting  trade  by  trade  data  and  the 
burden  of  preparing  a  specialized 
reporting  format  for  the  pilot  program. 

The  proposed  amendments  to  the 
Commentary  of  Rule  722  also  reflect  the 
extension  of  the  pilot  program  for  a 
period  of  one  year  subsequent  to  the 
effective  date  of  these  amendments. 

(B)  Self -Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  this 
proposed  rule  change  will  impose  any 
burden  on  competition. 


(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  5th  Street,  NW., 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  N.W.,  Washington.  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  30, 1985. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Dated:  December  28. 1984. 
Shiriey  E.  HoUis, 
Assistant  Secretary. 
|FR  Doc.  85-636  Filed  1-8-85;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Nationai  Highway  Traffic  Safety 
Administration 

lOociiet  Na  IPS4-12:  NvUc*  2] 

Mltsul>ishi  Motors  Corp^  Grant  of 
Petition  for  Inconsequential 
Noncompliance 

This  notice  grants  the  petition  by 
Mitsubishi  Motors  Corp.  of  Tokyo.  Japan 
to  be  exempted  from  the  notification 
and  remedy  requirements  of  the 
National  TrafTic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.)  for  a 
noncompliance  %vith  49  CFR  571.101. 
Motor  Vehicle  Safety  Standard  No.  101. 
Controls  and  Displays.  The  basis  of  the 
petition  is  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

Notice  of  the  petition  was  published 
on  August  28. 1984.  and  an  opportunity 
afforded  for  comment  (49  FR  34122). 

Under  Footnote  3  to  Table  2  of 
Standard  No.  101,  if  the  odometer 
indicates  kilometers,  it  shall  be 
identified  either  by  the  word 
••KJLOMETERS"  or  the  abbreviation 
"km".  Mitsubishi  has  designed  an 
instrument  panel  cluster  incorporating 
an  electronic  digital  display  in  which 
both  the  speedometer  and  odometer 
may  be  converted  from  registering  speed 
and  distance  in  miles  to  registering  them 
in  kilometers  at  the  driver's  choice.  A 
noncompliance  exists  in  that  the 
odometer  in  the  kilometer  setting  does 
not  identify  the  read-out  as  representing 
a  kilometer  value.  The  noncompliance 
exists  in  over  2600  1985-model  Starions 
and  Galants,  and  Dodge  and  Plymouth 
Conquests,  produced  by  November  15. 
1984. 

Mitsubishi  intended  to  affix  a  label  to 
each  of  the  cars  in  the  vicinity  of  the 
odometer  which  will  state 
TRIPODOMETER  indicates  ICm.  when 
speedometer  reads  km/h."  The 
speedometer  itself,  in  the  kilometer 
setting,  is  correctly  identified. 
Mitsubishi  believes  that  there  will  be  no 
confusfon  after  the  initial  operation  of 
the  system  and  that  even  if  there  were  a 
temporary  confusion,  there  would  be  no 
safety  implications.  For  these  reasons, 
petitioner  argues  that  the 
noncompliance  is  inconsequential. 

No  comments  were  received  on  the 
petition. 

NHTSA  has  reviewed  petitioner's 
arguments.  It  has  concluded  that 
operators  will  comprehend  quickly  that 
the  two  electronic  displays, 
speedometer  and  trip-odometer,  are  in 
corresponding  units.  The  fact  that 
Mitsubishi  has  labeled  the  vehicles  as 


indicated  should  negate  any  chance  of 
confusion  and  possible  threat  to  safety. 

Accordingly,  it  is  hereby  found  that 
the  petitioner  has  met  its  burden  of 
persuasion  that  the  noncompliance  here- 
in described  is  inconsequential  as  it 
relates  to  motor  vehicle  safety,  and  its 
petition  is  hereby  granted. 

(Sec.  102.  Pub.  L  93-492.  88  Stat.  1470  (IS 
U.S.C.  1417):  delegations  of  authority  at  49 
CFR  l.SO  and  49  CFR  501.8) 
Issued  on  January  3. 1985. 
Barry  Felrica. 

Associate  Administrator  for  Rulemaking. 
|FR  Doc.  85-582  Filed  1-8-85:  8:45  am) 
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UrtMin  Mass  Transportation 
Administration 

(Docktt  No.  84-G] 

Exemption  From  Buy  American 
Requirements 

AGENCY:  Urban  Mass  Transportation 
Administration.  DOT. 
ACTION:  Notice  of  proposed  exemption 
and  request  for  comments. 

summary:  Section  165  of  the  Surface 
Transportation  Assistance  Act  of  1982 
provides  that  Federal  funds  may  not  be 
obligated  by  the  Urban  Mass 
Transportation  Administration  (UMTA) 
for  mass  transportation  projects  unless 
steel  and  manufactured  products  used  in 
the  project  are  produced  in  the  United 
States.  Section  165  further  provides  that 
any  of  its  provisions  may  be  waived  if 
their  application  would  be  inconsistent 
with  the  pubhc  interest.  The  American 
Association  of  State  Highway  and 
Transportation  Officials  (AASHTO)  has 
petitioned  UMTA  to  grant  such  a  public 
interest  waiver  for  the  procurement  of 
microcomputers.  Before  acting  on  this 
request.  UMTA  is  seeking  the  views  and 
recommendations  of  all  interested  and 
affected  parties. 

DATE:  Comments  must  be  received  on  or 
before  February  25, 1985.  Comments 
received  after  this  date  will  not  be 
considered  by  UMTA  in  determining 
whether  or  not  the  waiver  will  be 
granted. 

ADDRESS:  Comments  should  be 
submitted  to  UMTA  Docket  No.  84-G, 
Urban  Mass  Transportation 
Administration,  Room  9228.  400  Seventh 
Street.  SW..  Washington.  D.C.  20590.  All 
comments  and  suggestions  received  will 
be  available  for  examination  at  the 
above  address  between  8:30  a.m.  and 
5:00  p.m.  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT 
Edward  J.  Gill.  Jr..  Office  of  the  Chief 
Counsel,  Room  9228,  400  Seventh  Street. 


SW..  Washington,  D.C.  20590.  (202)  428- 
4063. 

SUPPLEMENTARY  INFORMATION:  Section 
165  of  the  Surface  Transportation 
Assistance  Act  of  1982  provides,  with 
exceptions,  that  Federal  funds  may  not 
be  obligated  for  mass  transportation 
projects  unless  a  preference  is  given  to 
domestically  produced  products  (the 
Buy  America  requirements).  Section 
165(b)(1)  provides  that  any  of  the 
requirements  of  Section  165  may  be 
waived  if  their  application  would  be 
inconsistent  with  the  public  interest. 

Under  UMTA  programs,  recipients  of 
Federal  funds  are  given  discretion  in 
determining  what  kind  of  equipment 
they  will  procure  with  Federal  , 
assistance.  Many  smaller  transit 
systems  are  now  using  microcomputers 
for  their  daily  transit  planning  and  daily 
programming  needs.  According  to 
AASHTO,  these  microcoputers  fail  to 
meet  Buy  America  requirements  since 
their  chips  and  some  major  components 
are  not  made  in  the  United  States.  As  a 
result,  requests  for  a  waiver  of  Buy 
America  requirements  would  have  to  be 
made  each  time  an  UMTA  grantee 
wishes  to  procure  microcomputer 
equipment.  UMTA  has  recently  received 
several  such  requests  and  the  waivers 
have  been  granted  on  an  individual 
basis  under  the  provisions  of  section 
165(b)(2)  which  provides  that  a  waiver 
may  be  granted  if  materials  and 
products  being  procured  are  not 
produced  in  the  United  States  in 
sufficient  and  reasonable  quantities  and 
of  satisfactory  quality.  Under  UMTA 
regulations,  the  item  being  procured  is 
presumed  to  be  unavailable  if  no 
responsive  bid  is  received  which  will 
provide  a  domestic  product. 

This  information  indicates  to  UMTA 
that  several  grantees  are  experiencing 
difHculty  in  purchasing  domestically 
produced  microcomputer  equipment 
appropriate  to  their  needs.  AASHTO 
states  that  the  public  interest  would  be 
best  served  by  a  general  waiver  under 
section  165(b)(1)  which  would 
streamline  the  purchasing  process  for  all 
grantees  who  would  need  or  expect  to 
need  similar  equipment. 

Before  acting  on  AASHTO's  waiver 
request,  UMTA  is  seeking  public 
comment  from  all  interested  parties. 
UMTA  is  seeking  this  public  comment 
since  it  is  felt  that  the  granting  or  denial 
of  this  waiver  could  have  nationwide 
consequences  and  UMTA  desires  to 
have  all  available  information  before  it 
prior  to  rendering  a  decision.  In 
particular,  UMTA  desires  responses  to 
the  following  questions: 

(1)  What  definition  of  microcomputers 
should  be  considered  by  UMTA? 


(2)  Should  the  public  interest  waiver 
apply  to  just  hardware  of 
microcomputers  or  to  software  also? 

(3)  If  a  waiver  is  granted,  should  there 
be  a  dollar  limit  on  the  applicability  of 
the  waiver? 

(4)  Should  a  public  interest  waiver  for 
microcomputers  apply  to  all  UMTA 
grantees? 

In  addition,  should  the  total  amount  of 
the  procurement  be  taken  into 
consideration  or  just  the  cost  of 
individual  pieces  of  equipment? 

It  should  be  noted  that  UMTA  will 
continue  to  consider  individual  requests 
for  Buy  America  waivers  for 
microcomputers  during  the  pending  of 
the  AASHTO  public  interest  waiver 
request  proceedings. 

Dated:  January  2, 1985. 

Ralph  L.  Stanley, 

Urban  Mass  Transportation  Administrator. 
(FR  Doc.  85-632  Filed  1-8-85:  8:45  am) 

BILUNQ  COOC  4»10-S7-M 


DEPARTMENT  OF  THE  TREASURY 
Office  of  the  Secretary 

ISupp.  to  Dept  Circ.  Public  Debt  Series- 
No.  41-84] 

I 
Treasury  Notes;  Series  D-1992 

Washington,  January  3, 1985. 

The  Secretary  announced  on  January 
2, 1985,  that  the  interest  rate  on  the 
notes  designated  Series  D-1992, 
described  in  Department  Circular — 
Public  Debt  Series— No.  41-84  dated 
December  26, 1984  (50  FR  375:  January  3, 
1985),  will  be  11%  percent.  Interest  on 
the  notes  will  be  payable  at  the  rate  of 
11%  percent  per  annum. 


Carole  Jones  Dineen, 

Fiscal  Assistant  Secretary' 

|FR  Doc.  85-610  Filed  1-6-65:  8:45  am) 

BILUNQ  COOC  W10-40-M 


Debt  IManagement  Advisory 
Committee;  Meeting 

Notice  is  hereby  given,  pursuant  to 
Section  10  of  Pub.  L.  92-463,  that  a 
meeting  will  be  held  at  the  U.S.  Treasury 
Department  in  Washington,  D.C.  on 
January  29  and  January  30, 1985  of  the 
following  debt  management  advisory 
committee: 
Public  Securities  Association,  U.S. 

Government  and  Federal  Agencies 

Securities  Committee 

The  agenda  for  the  Public  Securities 
Association  U.S.  Government  and 


Federal  Agencies  Securities  Committee 
meeting  provides  for  a  working  session 
on  January  29  and  the  preparation  of  .a 
written  report  to  the  Secretary  of  the 
Treasury  on  January  30, 1985. 

Pursuant  to  the  authority  placed  in 
Heads  of  Departments  by  section  10(d) 
of  Pub.  L.  92-463,  and  vested  in  me  by 
Treasury  Department  Order  101-5, 1 
hereby  determine  that  this  meeting  is 
concerned  with  information  exempt 
from  disclosure  under  section  552b(c](4) 
and  (9)(A)  of  Title  5  of  the  United  States 
Code,  and  that  the  public  interest 
requires  that  such  meetings  be  closed  to 
the  public. 

My  reasons  for  this  determination  are 
as  follows.  The  Treasury  Department 
requires  frank  and  full  advice  from 
representatives  of  the  financial 
community  prior  to  making  its  final 
decision  on  major  financing  operations. 
Historically,  this  advice  has  been 
offered  by  debt  management  advisory 
committees  established  by  the  several 
major  segments  of  the  fmancial 
community,  which  committees  have 
been  utilized  by  the  Department  at 
meetings  called  by  representatives  of 
the  Secretary.  When  so  utilized,  such  a 
committee  is  recognized  to  be  an 
advisory  committee  under  Pub.  L.  92- 
463.  The  advice  provided  consists  of 
commercial  and  financial  information 
given  and  received  in  confidence.  As 
such  debt  management  advisory 
committee  activities  concern  matters 
which  fall  within  the  exemption  covered 
by  section  552b(c](4)  of  Title  5  of  the 
United  States  Code  for  matters  which 
are  "trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential." 

Although  the  Treasury's  final 
announcement  of  financing  plans  may 
not  reflect  the  recommendations 
provided  in  reports  of  an  advisory 
committee,  premature  disclosure  of 
these  reports  would  lead  to  significant 
financial  speculation  in  the  securities 
market.  Thus,  these  meetings  also  fall 
within  the  exemption  covered  by  section 
552b(c)(9)(A)  of  Title  5  of  the  United 
States  Code. 

The  Assistant  Secretary  (Domestic 
Finance)  shall  be  responsible  for 
maintaining  records  of  debt 
management  advisory  committee 
hearings  and  for  providing  annual 
reports  setting  forth  a  summary  of 
committee  activities  and  such  other 
matters  as  may  be.informative  to  the 
public  consistent  with  the  policy  of 
section  552b  of  Title  5  of  the  United 
States  Code. 


Dated:  January  2, 1985. 
Jolui  |.  Niehenke, 

Acting  Assistant  Secretary.  (Domestic 
Finance). 

(FR  Doc.  85-553  Filed  1-8-85;  8:45  am) 
aiLUNO  CODE  4«10-2»-«i 


Fiscal  Service 

[DepL  Circ.  570. 1984  Rev..  Supp.  No.  61 

American  Druggists'  Insurance  Co.; 
Surety  Companies  Acceptance  on 
Federal  Bonds;  Termination  of 
Authority 

Notice  is  hereby  given  that  the 
Certificate  of  Authority  issued  by  the 
Treasury  to  American  Druggists' 
Insurance  Company,  under  section  9304 
to  9308  of  Title  31  of  the  United  States 
Code,  to  qualify  as  an  acceptable  surety 
on  Federal  bonds  is  hereby  terminated 
effective  December  31, 1984. 

The  company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at 
49  FR  27249,  July  2, 1984. 

With  respect  to  any  bonds  currently  in 
force  with  American  Druggists' 
Insurance  Company  bond-approving 
officers  for  the  Government  may  let 
such  bonds  run  to  expiration  and  need 
not  secure  new  bonds.  However,  no  new 
bonds  should  be  accepted  from  the 
company. 

Questions  concerning  this  notice  may 
be  directed  to  the  Surety  Bond  Branch. 
Finance  Division,  Financial 
Management  Service  (formerly  Bureau 
of  Government  Financial  Operations), 
Department  of  the  Treasury, 
Washington,  D.C.  20226,  telephone  (202) 
634-2319. 

Dated:  January  3. 1985. 

Marc  Page, 

Deputy  Commissioner,  Financial 

Management  Service. 

[FR  Doc.  85-552  Filed  1-8-85:  8:45  amj 

BILLING  CODE  aiO-3»-« 


(Dept  Circ.  570, 1984  Rev.,  Supp.  No.  5] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  American  Bankers 
Insurance  Co.  of  Florida 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  bonds  is 
hereby  issued  to  the  following  company 
under  sections  9304  to  9308  Title  31  of 
the  United  States  Code.  An  underwriting 
limitation  of  $1,791,000  has  been 
established  for  the  company. 
Name  of  Company: 

American  Bankers  Insurance 
Company  of  Florida 


list 
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J   A 


1985 


Business  Address: 

600  Brickell  Avenue.  Miami.  Florida 
State  of  Incorporation: 

Florida 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  renewed  prior 
to  that  date  or  sooner  revoked.  The 
certificates  are  subject  to  subsequent 
annual  renewal  so  long  as  the 
companies  remain  qualified  (31  CFR 
Part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Department  Circular  570.  with  details  as 
to  underwriting  limitations,  areas  in 
which  licensed  to  transact  surety 
business  and  other  information.  Federal 
bond-approving  officers  should  annotate 
their  reference  copies  of  the  Treasury 
Circular  570. 1983  Revision,  at  page 
27249  to  reflect  this  addition.  Copies  of 
the  circular,  when  issued,  may  be 
obtained  from  the  Surety  Bond  Branch. 
Finance  Division.  Financial 
Managen'ent  Service.  Department  of  the 
Treasury.  Washington.  DC  20226. 


Dated:  January  3, 1965. 

Man  Page. 

Deputy  Commissioner.  Financial 

Management  Service. 

(PR  Doc.  85-551  Filed  1-8-85:  8:45  am) 

BiUJNO  COOf  4t1»-M-« 


IDspL  Cira  S70. 1M4  Rev..  Supp.  Na  7) 

Allied  Fidelity  Insurance  Co.;  Surety 
Companies  Acceptable  on  Federal 
Bonds;  Termination  of  Autttority 

Notice  is  hereby  given  that  the 
certificate  of  authority  issued  by  the 
Treasur>'  to  ALLIED  FIDELITY 
INSURANCE  COMPANY,  under 
sections  9304  to  9308  of  Title  31  of  the 
United  States  Code,  to  qualify  as  an 
acceptable  suretj'  on  Federal  bonds  is 
hereby  terminated  effective  today.  The 
company  was  listed  as  an  acceptable 
surety  on  Federal  bonds  at  49  FR  27249. 
July  2. 1984. 


With  respect  to  any  bonds  currently  in 
force  with  ALLIED  FIDELITY 
INSURANCE  COMPANY,  bond- 
approving  officers  for  the  Government 
should  secure  new  bonds  with 
acceptable  sureties  in  those  instances 
where  a  significant  amount  of  liability 
remains  outstanding. 

Questions  concerning  this  notice  may 
be  directed  to  the  Surety  Bond  Branch, 
Finance  Division.  Financial 
Management  Service,  (formerly  Bureau 
of  Government  Financial  Operations). 
Department  of  the  Treasury. 
Washington.  DC.  20226.  telephone  (202) 
634-2319. 

Dated:  January  4. 1985. 

W.E.  Douglas. 

Commissioner. 

|FR  Doc.  8.V756  Filed  1-8-85:  8:45  am] 
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COIfMODITY  RrrURES  TRADING 

COMMISSION 

TIME  AND  date:  10:00  a.m..  Friday. 

January  18. 1985. 

PU^CE:  2033  K  Street.  N.VV..  Washington, 

D.C.,  8th  floor  conference  room. 

status:  Closed. 

matters  to  be  considered:  Financial 

Audit. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb.  254-6314. 

lean  A.  Webb, 

Secretary  of  the  CowmisMion. 

(PR  Doc.  85-689  Filed  1-7-83: 11:14  amj 

WLUNO  COOC  SSSI-OI-M 


COMMODITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  DATE:  10:00  a.m..  Thursday, 

January  24. 1985. 

PLACE:  2033  K  Street.  N.W..  Washington, 

D.C..  5th  floor  hearing  room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Briefing  on 

the  National  Futures  Association. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb.  254-6314. 

)ean  A.  Webb,  I 

Secretary  of  the  Commission. 

(FR  Doc.  85-690  Filed  1-7-85: 11:14  am] 

anxma  cooc  63si-«i-m 


COMMODITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  date:  10:00  a.m.,  Tuesday, 

January  29. 1985. 

place:  2033  K  Street.  N.W..  Washington, 

D.C.,  5th  floor  hearing  room. 


status:  Open. 

MATTcra  to  be  considered: 

Agricultural  Options  Contracts. 
CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  85-«91  Filed  1-7-85;  11:14  amJ 

BILUNO  cooc  C351-01-M 


COMMODITY  futures  TRADING 
COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 
January  31, 1985. 

place:  2033  K  Street,  N.W.,  Washington. 
D.C..  5th  floor  hearing  room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Amex 
Commodities  Corporation  application  to 
trade  options  on  gold  bullion. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254-«314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  85-692  Filed  1-7-85: 11:14  am) 

WLUNO  CODE  CSSI-OI-K 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  9:00  a.m..  Monday, 
January  7. 1985. 

place:  Third  Floor  Hearing  Room.  1111 
18th  Street.  N.W..  Washington,  D.C. 

STATUS:  Open  to  the  public. 

MATTER  TO  BE  CONSIDERED:  Fiscal  Year 
1986  Budget.  The  Commission  will 
consider  issues  related  to  the  Fiscal 
Year  1986  Budget.  The  Commission 
decided  that  agency  business  required 
holding  this  meeting  without  the  normal 
advance  notice. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301)  492- 
5709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts.  Office 
of  the  Secretary.  5401  Westbard  Avenue. 
Bethesda.  Md.  20207.  (301)  492-6800. 

Dated:  January  4. 1985. 

Sheldon  D.  ButU, 

Deputy  Secretary. 

(FR  Doc.  85-626  Filed  1-4-85:  4:21  pmj 

WLUNO  COOE  USS-OI-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  Wednesday,  January  9, 
1985. 

PLACE:  Third  Flood  Hearing  Room,  1111 
18th  Street,  NW.,  Washington,  D.C. 

OPEN  TO  THE  PUBUC. 

MATTERS  TO  BE  CONSIDERED: 

1.  Voluntary  Standards  Policy:  Final 

Amendment 
The  staff  will  brief  the  Commission  on  a 
proposed  amendment  to  the 
Commission's  voluntary  standards 
policy.  The  amendment,  proposed  on 
June  19. 1984.  concerns  Commission 
support  for  voluntary  standards. 

2.  Employee  Standards  of  Conduct 

Amendment 
The  Commission  will  consider  an 
amendment  to  the  Commission's 
Employee  Standards  of  Conduct 
regulations  concerning  outside 
employment  and  activities. 

Partly  Open  to  the  Public/Partly 
Closed  to  the  Public: 

3.  Baby  Gates  Options 

The  Commission  will  consider  regulatory 
options  regarding  accordian-style 
expandable  gates. 

For  a  recorded  message  containing  the 
latest  agenda  information  call  (301)  492- 
5709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  Butts,  Office  of 
the  Secretary,  5401  Westbard  Ave., 
Bethesda.  Md.  20207,  (301)  492-6800. 
Sheldon  D.  Butts, 
Deputy  Secretary. 
(FR  Doc.  85-827  Filed  1-4-85:  8:45  am) 

BILUNO  CODE  635S-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  10:00  a.m.  Thursday, 
January  10, 1085. 

PLACE:  Third  Floor  Hearing  Room,  1111 
18th  Street,  NW..  Washington,  D.C. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Kerosene  Heater  Status  Report 

The  staff  will  brief  the  Commission  on  the 
kerosene  heater  project  particularly  as  it 
relates  to  the  issue  of  indoor  air  quality. 

2.  Delegation  of  Review  ofFOIA  Appeals 
The  staff  will  brief  the  Commission  on  the 

issue  of  the  delegation  of  the 
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Commission's  authority  to  decide 
Freedom  of  Information  Act  appeals. 

3.  Advisory  Opinion  on  Preemption  Issues 
The  Commission  will  consider  a  draft 

advisory  opinion  which  addresses 
certain  preemption  issues. 

Closed  to  the  Public: 

4.  Enforcement  Matter  OS  #3669. 

For  a  recorded  message  containing  the 
latest  agenda  information  call  (301)  492- 
5709. 

CONTACT  PERSON  FOR  ADDITIONAL 
information:  Sheldon  U.  Butts.  OfHce 
of  the  Secretary.  5401  Westbard  Ave.. 
Bethesda.  Md.  20207.  (301)  492-6800. 

Dhte:  January  3.  1985. 
Sheldon  D.  Butts. 
Deputy  St  cretary: 
|FK  Doc.  85-628  Filed  1-4-B5:  4:21  pm] 

MLUNG  COK  UW-OI-M 


FEDERAL  DEK>Srr  INSURANCE 
CORPORATION 

Agtncy  Meeting 

Pursuant  to  the  provisions  of  the 
'Government  in  the  Sunshine  Act"  (5 
U.S  C.  552b).  notice  is  hereby  given  that 
at  2:30  p.m.  on  Monday.  January  14. 
1985.  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
5r,Cb  ((.){2).  (c)(4).  (c)(6).  (c)(8). 
(ci(9)(A)(ii).  and  (c)(10)  of  Title  5.  United 
States  Code,  to  consider  the  following 
matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anlitipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Request  for  reconsideration  of  a 
previous  denial  of  a  request  for  relief 
from  reimbursement  under  the  Truth  in 
Lending  Act: 

Ndme  and  location  of  bank  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c|(B)  and 
(c)(9)(  A)(ii)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b  (c)(8)  and 
(c)(9){A)(ii)). 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
csgainst  certain  insured  banks  or  officers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 


Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(6).  (c)(8).  and  (c)|9)(A)(ii)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(6).  (c)(8).  and  (c)(9)(A)(ii)). 
Note. — Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda:  Recommendation 
regarding  the  liquidation  of  a  bank's 
assets  acquired  by  the  Corporation  in  its 
capacity  as  receiver,  liquidator,  or 
liquidating  agent  of  those  a.ssets: 

Case  No.  46.159:  Reserves  for  l.o8ses:  230 
Open  Liquidation  Cases. 

Notice  of  acquisition  of  contra/: 
Greenwood  Trust  Company. 
Greenwood,  Delaware. 

Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reossignments.  retirements,  separations, 
removals,  etc.: 

Names  of  employees  authorized  to  \x  exempt 
from  disclosure  pursuant  to  the  provisions 
of  subsections  (c)(2J  and  (c)(6)  of  the 
"Government  in  the  Sunshine  Act"  (S 
use.  552b  (c)(2)  and  (c)(6)). 

The  meeting  will  be  he'd  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  17th  Street.  NW., 
Washington,  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-4425. 

Dated:  January  7. 1965. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robiiisaii. 
Executive  Secretary. 
(FR  Doc.  85-753  Filed  1-7-85;  3:22  pmj 

WLLIMG  COM  t714-01-a 


FEDERAL  DEPOSrr  INSURANCE 

CORPORATION 

AGENCY  MEETINO 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
MOnday.  January  14. 1965.  to  consider 
the  following  matters: 

Summary  Agency:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the  ■ 
discussion  agenda. 


Disposition  of  minutes  of  previous 
meetings. 

Application  for  consent  to  transfer 
assets  in  consideration  of  the 
assumption  of  deposit  liubilities: 

Deposit  Bank  &  Trust  Company. 
Pleasureville.  Kentucky,  an  insured  State 
n(>nmeml>er  bank,  for  consent  to  transfer 
certain  assets  to  Republic  Savings  Bank. 
F"SB.  Benton.  Kentucky,  a  non-FDlC-insured 
institution,  in  consideration  of  the 
ayumption  of  the  liability  to  pay  deposits 
made  in  Deposit  Bank  &  Trust  Company, 
Pleasureville.  Kentucky. 

Reports  of  committees  and  officers: 

Minutes  of  actions  approved  by  the  standing 
committees  of  the  Corporation  pur-suiint  lo 
authority  delegated  by  the  Board  of 
Directors. 

Reports  of  the  Division  of  Bank  Supervision 
with  respect  to  applications,  requests,  or     - 
actions  involving  administrative 
enforcement  proceedings  approved  by  the 
Director  or  an  Associate  Director  of  the 
Division  of  Bank  Supervision  and  the 
various  Regional  Directors  pursuant  to 
authority  delegated  by  the  Board  of 
Directors. 

Report  of  the  Director,  Division  of 
Liquidation: 

Memorandum  re:  Reports  Under  Delegated 
Authority:  Status  of  Approved  Committee 
Cases. 

Discussion  Agenda:  No  matters 
scheduled. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  17th  Street,  NW., 
Washington.  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-4425. 

Dated:  January  7. 1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson. 

Executive  Secretary. 

(FR  Doc.  85-754  Filed  l-7-«JS;  3:22  pmj 

WLUNQ  COOE  S714-«1-M 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  5:30  p.m.  on  Friday,  January  4, 1985. 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to  adopt  a  resolution  making  funds 
available  for  the  payment  of  insured 
deposits  made  in  Citizens  State  Bank, 
Edgerton,  Wyoming,  which  was  closed 
by  the  Acting  State  Examiner  for  the 


Federal  Register  /  Vol.  50.  No.  6  /  Wednesday,  January  9,  1985  /  Sunshine  Act  Meetings  1161 


Slate  of  Wyoming  on  Friday.  January  4. 
1985. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman 
William  M.  Isaac,  seconded  by  Director 
Irvine  H.  Sprague  (Appointive), 
concurred  in  by  Mr.  Michael  A. 
Mancusi,  acting  in  the  place  and  stead 
of  Director  C.  T.  Conover  (Comptroller 
of  the  Currency),  that  Corporation 
business  required  its  consideration  of 
the  matter  on  less  than  seven  days' 
notice  to  the  public:  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matter  in  a  metting 
open  to  public  observation:  and  that  the 
matter  could  be  considered  in  a  closed 
meeting  pursuant  to  subsections  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(8),  (c)(9)(A)(ii),  and 
(c)(9)(B)). 

Dated:  January  7, 1985, 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robins. 
Executive  Secretary. 
\¥R  Doc.  85-775  Filed  1-^-85  3:22  pm) 

BltUNO  COOe  •714-01-M 

11 

FEDERAL  RESERVE  SYSTEM 

TIME  AND  date:  11:00  a.m.,  Monday, 

January  14, 1985. 

PtACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  2l8t  Streets, 

N.W..  Washington,  D.C.  20551. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
saiarj'  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  fanuar^'  4. 1985 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  85-637  Filed  1-I-85:  4:38  pm] 

BIIXINQ  COOE  6210-01-M 
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(USITC  SE-8S-03] 

INTERNATIONAL  TRADE  COMMISSION 


TIME  AND  DATE:  10:00  a.m.,  January  10, 
1985. 

PLACE:  Room  117,  701  E  Street,  N.W., 
Washington,  D.C.  20436. 

status:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda. 

2.  Minutes. 

3.  Ratifications.  >> 

4.  Petitions  and  complaints,  (a)  Certain 
Fluidized  bed  combustion  systems  (Docket 
No.  1127). 

5.  Investigation  701-TA-218  and  731-TA- 
169/182  [Final]  (Carbon  steel  products  from 
the  Republic  of  Korea,  Argentina,  Australia, 
Finland,  and  Spain) — briefing  and  vote. 

6.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MORE 
information:  Kenneth  R.  Mason. 
Secretary,  (202)  523-0161. 

(FR  Doc.  85-639  Filed  1-4-85:  4:38  pm) 

BILUNG  CODC  702<M»-M 
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(USITC  SE'-85-02A] 

INTERNATIONAL  TRADE  COMMISSION 

FEDERAL  REGISTER  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  49  FR  49537. 
December  20. 1984. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  meeting:  11:00  a.m..  Friday. 
January  4, 1985. 

CHANGES  IN  THE  MEETING:  Deletion  of 
agenda  item  as  follows: 

1.  Petitions  and  complaints, 
(b)  Certain  double-sided  floppy  disk  drives 
and  components  thereof  (Docket  No. 
1124). 

In  comformity  with  19  CFR  201.37(b). 
Commissioners  Stem.  Liebeler,  Eckes. 
Lodwick.  and  Rohr  determined  that 
Commission  business  requires  the 
change  in  subject  matter  by  deletion  of 
the  agenda  item,  affirmed  that  no  earlier 
announcement  of  the  deletion  to  the 
agenda  was  possible,  and  directed  the 
issuance  of  this  notice  at  the  earliest 
practicable  time. 

CONTACT  PERSON  FOR  MORE 
information:  Kenneth  R.  Mason, 
Secretary  (202)  523-0161. 

(FR  Doc.  85-650  Filed  1-4-85;  4:52  pm| 

BILLINO  COOE  7020-02-M 
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[USITC  SE-85-02B} 
INTERNATIONAL  TRADE  COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  announcement:  49  FR  49537. 
December  20. 1984. 


PREVIOUSLY  announced  TIME  AND  DATE 
OF  THE  MEETING:  11:00  a.m..  Friday. 
January  4, 1985. 

CHANGES  IN  THE  MEETING:  Change  of 
location  for  Commission  meeting  from 
Room  117  to  the  Hearing  Room  (Room 
331). 

In  conformity  with  19  CFR  210.37(b). 
Commissioners  Stem.  Liebeler,  Eckes, 
Lodwick,  and  Rohr  determined  that 
Commission  business  requires  the 
change  in  location  of  the  meeting, 
affirmed  that  no  earlier  announcement 
of  the  deletion  to  the  agenda  was 
possible,  and  directed  the  issuance  of 
this  notice  at  the  earliest  practicable 
time.  There  are  no  other  changes  to  the 
agenda. 

CONTACT  PERSON  FOR  MORE 
information:  Kenneth  R.  Mason. 
Secretary  (202)  523-0161. 

[FR  Doc.  85-651  Filed  1-4-85:  4:52  pm] 

BILUNG  COOE  7020-02-M 
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NUCLEAR  REGULATORY  COMMISSION 

DATE:  Week  of  January  7. 14.  21.  and  28. 
1985. 

PLACE:  Commissioners'  Conference 
Room.  1717  H  Street.  NW..  Washington. 
D.C. 

STATUS:  Open  and  closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  January  7 

Tuesday.  January  8 
2:00  p.m.:  Periodic  Briefing  on  NTOLs 

(Open/Portion  Closed — Ex.  5  and  7) 
Wednesday.  January  9 
10:00  a.m.:  Continuation  of  12/18  Briefing 

and  Discussion  on  the  Hearing  Process 

(Public  Meeting) 
Thursday.  January  10 
1:30  p.m.:  Discussion/Possible  Vote  on 

Proposed  Amendments  to  10  CFR  Part  2 

(Public  Meeting) 
3:00  p.m.:  Affirmation/Discussion  and  Vote 

(Public  Meeting); 
a.  Final  Rule— 10  CFR  Part  53  "Criteria  and 

Procedures  for  Determining  the 

Adequacy  of  Available  Spent  Nuclear 

Fuel  Storage  Capacity" 

Week  of  January  14 — Tentative 

Monday.  January  14 
2:00  p.m.:  Proposed  Legislative  Package  on 
Regulatory  Reform  (Public  Meeting) 
Tuesday.  January  15 
10:00  a.m.:  Discussion  of  Adjudication 
Matters  Related  to  Catawba-1  (Closed — 
Ex.10) 
2:00  p.m.:  Discussion/Possible  Vote  on  Full 
Power  Operating  License  for  Catawba-1 
(Public  Meeting) 
Wednesday.  January  16 
10:00  a.m.:  Discussion  of  1985  Policy  and 
Planning  Guidance  (Public  Meeting) 
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2:00  p.m.:  Discussion  of  Need  For  and 
Impact  of  Further  TMI-1  Hearings  (Public 
Meeting) 
Thursday.  January  17 

2:00  p.m.:  AfTirmalion  Meeting  (Public 
Meeting)  (if  needed) 


Week  of  January  21 — Tentative 

Wednesday.  January  23 
10:00  a.m.:  AfTirmation  Meeting  (Public 
Meeting)  (if  needed) 
Week  of  January  29 — Tentative 

Tuesday,  January  29 

lOM)  a.m.:  Discussion  of  Plant  Issues  with 
Regional  Administrators  (Public  Meeting) 

2.-00  p.m.:  AfHrmation/Discussion  of  San 
Onofre  Order  (Public  Meeting) 
(Tentative) 
Wednesday.  January  30 

\(M0  a.m.:  Discussion  of  Management- 
Organization  and  Internal  Personnel 
Matters  (Closed— Ex.  2  and  6) 

Thursday.  January  31 

2:00  p.m.:  Affirmation  Meeting  (Public 
Meeting)  (if  needed) 

To  verify  the  status  of  meetings  call 
(recording)— (202)  634-1498. 

CONTACT  PCRSON  FOR  MORC 

MlFOfMUTiON:  Julia  Corrado  (202) 
634-1410. 

Dated:  )anuary  4. 1985. 
|FR  Doc.  85-652  Filed  1-4-85:  5:02  pm| 

MUJNaCOOC  TSM-OI-ai 


UMI 


Wednesday 
January  9,  198^ 


Part  II 


Environmental 
Protection  Agency 

40  CFR  Part  60 

Standards  of  Performance  for  New 
Stationary  Sources;  Reference  Methods; 
Adding  Certain  Calibration  Procedures 
Contained  in  APTD-0576  and  APTD-0581; 
Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

(AO-fRL-2752-«) 

Standards  of  Performanca  for  New 
Stationary  Sources;  Raferar>ca 
Methods;  Revisions  Addlr>g  Certain 
Calibration  Procedures  Contained  in 
APTD-0576  and  APTO-0581 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  The  purpose  of  this  action  is 
to  promulgate  revisions  to  Method  5  of 
Appendix  A  of  40  CFR  Part  60  to  add 
certain  sampling  equipment  calibration 
procedures  that  are  contained  in  Air 
Pollution  Technical  Documents  APTEV- 
0576  and  APTD-0581.  The  calibration 
procedures  are  already  required  by 
Method  5;  however,  they  are  not 
currently  described  in  the  text  of 
Method  5.  Since  it  has  been  determined 
that  APTD-0576  and  APTD-0581  are  not 
suitable  for  incorporation  by  reference, 
we  are  now  revising  Method  5  to  include 
all  of  the  necessary  calibration 
procedures. 
EFFECTIVE  DATE:  January  9, 1985. 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act,  judicial  review  of  this  new 
source  performance  standard  is 
available  only  by  the  filing  of  a  petition 
for  review  in  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  within  60 
days  of  today's  publication  of  this  rule. 
Under  Section  307(b)(2)  of  the  Clean  Air 
Act,  the  requirements  that  are  the 
subject  of  today's  notice  may  not  be 
challenged  later  in  civil  or  criminal 
proceedings  brought  by  EPA  to  enforce 
these  requirements. 
ADDRESSES:  Docket.  A  docket,  number 
A-83-15,  containing  materials 
considered  by  EPA  in  development  of 
the  promulgated  rulemaking,  is  available 
for  public  inspection  between  8:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday, 
at  EPA's  Central  Docket  Section  (LE- 
131),  West  Tower  Lobby,  Gallery  1,  401 
M  Street,  SW..  Washington.  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Crimley  or  Roger  Shigehara. 
Emission  Measurement  Branch, 
Emission  Standards  and  Engineering 
Division  (MD-19).  U.S.  Environmental 
Protection  Agency.  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
(919)  541-2237. 

SUPPLEMENTARY  INFORMATION:  In  the 

Freedom  of  Information  Act,  5  U.S.C. 
552,  Congress  authorized  incorporation 
of  materials  into  regulations  by 
reference  in  an  effort  to  reduce  the 


volume  of  material  published  in  the 
Federal  Register  and  Code  of  Federal 
Regulations.  Incorporation  by  reference 
allows  Federal  agencies  to  comply  with 
the  requirement  to  publish  regulations  in 
the  Federal  Register  simply  by  referring 
to  material  already  published  elsewhere, 
rather  than  reprinting  such  material  in 
the  published  regulations.  The  legal 
effect  of  incorporation  by  reference  is 
that  the  material  is  treated  as  if  it  were 
published  in  the  Federal  Register.  This 
material,  like  any  other  properly  issued 
regulation,  has  the  force  and  effect  of 
law. 

In  this  action.  EPA  is  removing  certain 
documents  from  incorporation  by 
reference  in  Method  5.  as  it  has  been 
determined  that  they  are  not  suitable  for 
incorporation  by  reference,  and  is 
promulgating  the  necessary  calibration 
procedure. 

Public  Partidpation 

The  revisions  were  proposed  and 
published  in  the  Federal  Register  on 
November  14, 1983  (48  FR  51900).  The 
opportunity  to  request  a  public  hearing 
was  presented  to  provide  interested 
persons  the  opportunity  for  oral 
presentation  of  data,  views,  or 
arguments  concerning  the  proposed 
revisions,  but  no  person  desired  to  make 
an  oral  presentation.  The  public 
comment  period  was  from  November  14. 
1983.  to  January  9. 1984.  Four  comment 
letters  were  received  concerning  issues 
relative  to  the  proposed  revisions.  The 
comments  have  been  carefully 
considered  and.  where  determined  to  be 
appropriate  by  the  Administrator, 
changes  have  been  made. 

Significant  Comments  and  Changes  to 
the  Proposed  Method  Revisions 

Four  comment  letters  were  received 
on  the  proposed  revisions.  The  major 
comments  and  responses  are 
summarized  in  this  preamble.  Some  of 
the  comment  letters  contained  multiple 
comments.  The  significant  comments 
and  subsequent  changes  to  the  proposed 
revisions  are  listed  here. 

1.  One  commenter  felt  that  orifice 
manometer  settings  of  6.0  and  8.0  in. 
H2O  should  not  be  required  if  sampling 
is  not  conducted  at  these  high  settings. 
Another  commenter  felt  that  calibration 
flow  rates  should  be  specified  rather 
than  orifice  readings  because  the 
specified  orifice  readings  were  not 
appropriate  for  all  orifices  in  use. 

"The  proposed  revisions  allowed  the 
deletion  of  8.0  in  H2O.  but  Section  5.3.1 
has  been  changed  to  require  that  a 
minimum  of  three  orifice  settings  be 
used,  with  the  highest  and  lowest 
settings  selected  to  bracket  the  expected 
field  operating  range  of  the  orifice. 

2.  One  commenter  thought  that  for 
consistency  the  metering  system  should 


be  operated  with  the  pump  under  a 
vacuum  during  both  the  pretest  and 
post-test  calibrations. 

The  metering  system  plumbing 
arrangement  already  causes  the  pump  to 
be  under  a  vacuum  during  calibration. 
The  purpose  of  specifying  that  the  post- 
test  calibration  check  be  conducted  at 
the  maximum  vacuum  reached  during 
the  testing  is  to  verify  the  performance 
of  the  metering  system  at  the  vacuum — a 
value  that  could  not  necessarily  be 
predicted  beforehand. 

3.  One  commenter  stated  that  initial 
accuracy  requirements  for  Y  and  AH@ 
should  be  specified  in  order  to  eliminate 
poor  quality  meters  and  orifices,  and 
that  individual  tolerances  for  each  data 
point  for  the  Y  and  AH@  determinations 
should  also  be  specified. 

We  basically  agree.  Since  Y  and  AH((D 
are  correction  factors  to  account  for 
meter  inaccuracies,  the  specifications 
that  are  actually  needed  are  ones  for 
tolerance  on  individual  Y  and  AH@ 
values.  Therefore.  Figure  5.6  has  been 
revised  to  specify  a  tolerance  of  ±0.02 
from  the  average  for  indiividual  values 
of  Y.  and  a  tolerance  of  ±0.20  from  the 
average  for  individual  values  of  AH@. 

4.  One  commenter  noted  that  the 
standard  temperature  referred  to  in 
Figure  5.6  should  be  68  *F,  not  70  'F. 

This  correction  has  been  made. 

5.  One  commenter  felt  that  the  second 
sentence  of  Section  5.4  was  vague  and 
should  be  rewritten.  Another  commenter 
though  that  Section  6.12  needed 
rewording  to  prevent  misinterpretation. 

Both  sections  have  been  rewritten  to 
clarify  the  intent. 

6.  One  commenter  thought  that  5  cubic 
feet  should  be  a  sufficient  volume  to 
pass  through  the  dry  gas  meter  in  order 
to  smooth  out  the  variations  seen  in 
readings  due  to  the  cycling  of  the 
mechanism  within  the  meter. 

This  comment  has  been  judged  to  be 
valid,  and  Section  5.3.1  has  been 
changed  to  specify  5  cubic  feet  at  each 
orifice  setting. 

7.  One  commenter  noted  that 
standardized  dry  gas  meters  are  equally 
suitable  for  post-sample  calibration 
checks,  and  should  be  permitted. 

Section  7.1  already  describes  how  a 
dry  gas  meter  can  be  used  as  an 
acceptable  calibration  standard. 

8.  One  commenter  felt  that  calibration 
runs  should  be  defined  by  flow  rate 
settings  rather  than  orifice  settings,  as 
the  intent  of  the  specified  range  of 
orifice  values  is  to  span  the  range  of 
flow  values  needed  when  actually 
sampling. 

Since  exact  orifice  settings  are  no 
longer  specified  (refer  to  Comment 
Number  1).  each  calibration  run  can  be 
established  by  flow  rate,  if  desired.  Each 
AH  must  still  be  recorded,  as  the 
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extreme  values  most  readily  define  the 
calibrated  range.  This  range  is  usually 
noted  on  the  orifice  manometer.  The 
tester  (and  test  observers)  can  then 
easily  confirm  that  the  metering  system 
is  operating  within  its  calibrated  range. 

Docket 

The  docket  is  an  organized  and 
complete  file  of  the  information 
considered  by  EPA  in  the  development 
of  this  rulemaking.  The  docket  is  a 
dynamic  file,  since  material  is  added 
throughout  the  rulemaking  development. 
The  docketing  system  is  intended  to 
allow  members  of  the  public  and 
industries  involved  to  identify  and 
locate  documents  readily  so  they  can 
intelligently  and  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  statement  of  basis  and  purposes  of 
the  proposed  and  promulgated  rule  and 
EPA  responses  to  significant  comments, 
the  contents  of  the  docket  will  serve  as 
the  record  in  case  of  judicial  review 
(Section  307(d)(7)(a)). 

Miscellaneous 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  regulatory  impact 
analysis.  This  regulation  is  not  major 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
it  will  not  result  in  a  major  increase  in 
costs  or  prices;  and  there  will  be  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 


ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  the  attached 
rule  will  not  have  a  significant  economic 
impact  on  small  entities  because  there 
will  not  be  any  increase  in  the  cost  of 
testing. 

This  rulemaking  is  issued  under  the 
authority  of  Sections  111.  114,  and  301(a) 
of  the  Clean  Air  Act,  as  amended  (42 
U.S.C.  7411.  7414.  and  7601(a)). 

List  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control. 

Dated:  December  28, 1984. 
William  D.  Ruckelshaus. 
Administrator. 

PART  60— [AMENDED] 

Appendix  A — [Amended] 

40  CFR  Part  60,  Appendix  A.  Method 
5,  is  amended  as  follows: 

1.  By  revising  the  first  sentence  of 
Section  4.1.1  to  read  as  follows: 

4.1.1    Pretest  Preparation.  It  is  suggested 
that  sampling  equipment  be  maintained 
according  to  the  procedures  described  in 
APTD-0578. 

***** 

2.  By  revising  Section  5.3  to  read  as 
follows: 

5.3    Metering  System. 


S.3.1    Calibration  Prior  to  Use.  Before  its 
initial  use  in  the  field,  the  metering  system 
shall  be  calibrated  as  follows:  Connect  the 
metering  system  inlet  to  the  outlet  of  a  wet 
test  meter  that  is  accurate  to  within  1  percent. 
Refer  to  Figure  5.5.  The  wet  test  meter  should 
have  a  capacity  of  30  liters/rev  (1  ft'/rev).  A 
spirometer  of  400  liters  (14  ft')  or  more 
capacity,  or  equivalent,  may  be  used  for  this 
calibration,  although  a  wet  test  meter  is 
usually  more  practical.  The  wet  test  meter 
should  be  periodically  calibrated  with  a 
spirometer  or  a  liquid  displacement  meter  to 
ensure  the  accuracy  of  the  wet  test  meter. 
Spirometers  or  wet  test  meters  of  other  sizes 
may  be  used,  provided  that  the  specifled 
accuracies  of  the  procedure  are  maintained. 
Run  the  metering  system  pump  for  about  15 
minutes  with  the  orifice  manometer 
indicating  a  median  reading  as  expected  in 
field  use  to  allow  the  pump  to  warm  up  and 
to  permit  the  interior  surface  of  the  wet  test 
meter  to  be  thoroughly  wetted.  Then,  at  each 
of  a  minimum  of  three  oriHce  manometer 
settings,  pass  an  exact  quantity  of  gas 
through  the  wet  test  meter  and  note  the  gas 
volume  indicated  by  the  dry  gas  meter.  Also 
note  the  barometric  pressure,  and  the 
temperatures  of  the  wet  test  meter,  the  inlet 
of  the  dry  gas  meter,  and  the  outlet  of  the  dry 
gas  meter.  Select  the  highest  and  lowest 
orifice  settings  to  bracket  the  expected  field 
operating  range  of  the  orifice.  Use  a  minimum 
volume  of  0.15  m'  (5  cf)  at  all  orifice  settings. 
Record  all  the  data  on  a  form  similar  to 
Figure  5.6,  and  calculate  Y,  the  dry  gas  meter 
calibration  factor,  and  AH®,  the  orifice 
calibration  factor,  at  each  orifice  setting  as 
shown  on  Figure  5.6.  Allowable  tolerances  for 
individual  Y  and  AH®,  values  are  given  in 
Figure  5.6.  Use  the  average  of  the  Y  values  in 
the  calculations  in  Section  6. 
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Figure  5.5     Equipment  arrangement  for  metering 
system  calibration. 
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Figure  5.6.  Example  data  sheet  for  calibration  of  aetering 
systea  (English  units). 
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Before  calibrating  the  metering  system,  it  is 
suggested  that  a  leak-check  be  conducted. 
For  metering  systems  having  diaphragm 
pumps,  the  normal  leak-check  procedure  will 
not  detect  leakages  within  the  pump.  For 
these  cases  the  following  leak-check 
procedure  is  suggested:  make  a  10-minute 
calibration  run  at  0.00057ii>'/min  (0.02  cfm): 
at  the  end  of  the  run,  take  the  di^erence  of 
the  measured  wet  test  meter  and  dry  gas 
meter  volumes;  divided  the  difference  by  10, 
to  get  the  leak  rate.  The  leak  rate  should  not 
exceed  0.00057  m*/min  {0JD2  cfm). 

5.3.2    Calibration  After  Use.  After  each 
Tiled  use,  the  calibration  of  the  metering 
system  shall  be  checked  by  performing  three 
calibration  runs  at  a  single,  intermediate 
orifice  setting  (based  on  the  previous  field 
test),  with  the  vacuum  set  at  the  maximum 
value  reached  during  the  test  series.  To 
adjust  the  vacuum,  inset  a  valve  between  the 
wet  test  meter  and  the  inltt  of  the  metering 
system.  Calculate  the  average  value  of  the 
dry  gas  meter  calibration  factor.  If  the  value 
has  changed  by  more  than  5  percent. 


recalibrate  the  meter  over  the  full  range  of 
oriHce  settings,  as  previously  detailed. 

Alternative  procedures,  e.g.,  rechecking  the 
orince  meter  coefficient  may  be  used,  subject 
to  the  approval  of  the  Administrator. 

5.3.3    Acceptable  Variation  in  Calibration. 
If  the  dry  gas  meter  coefTicient  values 
obtained  before  and  after  a  test  series  differ 
by  more  than  5  percent,  the  test  series  shall 
either  be  voided,  or  calculations  for  the  test 
series  shall  be  performed  using  whichever 
meter  coefficient  value  (i.e.,  before  or  after) 
gives  the  lower  value  of  total  sample  volume. 

3.  By  revising  Section  5.4  to  read  as 
follows: 

5.4  Probe  Heater  Calibration,  The  probe 
heating  system  shall  be  calibrated  before  its 
initial  use  in  the  field. 

Use  a  heat  source  to  generate  air  heated  to 
selected  temperatures  that  approximate  those 
expected  to  occur  in  the  sources  to  be 
sampled.  Pass  this  air  through  the  probe  at  a 
typical  simple  flow  rate  while  measuring  the 
probe  inlet  and  outlet  temperatures  at  various 


probe  heater  settings.  For  each  air 
temperature  generated,  construct  a  graph  of 
probe  heating  system  setting  versus  probe 
outlet  temperature.  The  procedure  outlined  in 
APTD-0576  can  also  be  used.  Probes 
constructed  according  to  APTD-0581  need 
not  be  calibrated  if  the  calibration  curves  in 
APTD-0576  are  used.  Also,  probes  with  outlet 
temperature  monitoring  capabilities  do  not 
require  calibration. 

4.  By  revising  Section  6.12  to  read  as 
follows: 

6.12    Acceptable  Results.  If  90  percent  <  I 
<  110  percent,  the  results  are  acceptable.  If 
the  particulate  results  are  low  in  comparison' 
to  the  standard,  and  I  is  over  110  percent  or 
less  than  90  percent,  the  Administrator  may 
accept  the  results.  Citation  4  in  the 
bibliography  section  can  be  used  to  make 
acceptability  judgments.  If  I  is  judeged  to  be 
unacceptable,  reject  the  particulate  results 
and  repeat  the  test. 

[FR  Doc.  85-593  Filed  1-8-85;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-2742-«l 

Proposed  Guidelines  for  the  Health 
Risk  Assessment  of  Chemical  Mixtures 

AOCNCV:  Environmental  Protection 
Agency  (EPA. 

ACTION:  Proposed  guidelines  for  the 
Health  Risk  Assessment  of  Chemical 
Mixtures  and  request  for  comments. 


:  The  U.S.  Environmental 
Protection  Agency  is  proposing 
Guidelines  for  the  Health  Risk 
Assessment  of  Chemical  Mixtures 
(Guidelines).  These  Guidelines  are 
proposed  for  use  within  the  policy  and 
procedural  framework  provided  by  the 
various  statutes  that  EPA  administers  to 
guide  Agency  analysis  of  health  effects 
data.  We  solicit  public  comment  and 
will  take  public  comment  into  account  in 
revising  these  Guidelines.  These 
Guidelines  will  be  reviewed  by  the 
Science  Advisory  Board  in  meetings 
now  tentatively  scheduled  for  April 
1985. 

These  proposed  Guidelines  were 
developed  as  part  of  a  board  guidelines 
development  program  under  the 
auspices  of  the  Office  of  Health  and 
Environmental  Assessment  (OHEA), 
located  in  the  Agency's  Office  of 
Research  and  Development.  Consonant 
with  the  role  of  OHEA's  Environmental 
Criteria  and  Assessment  Office  in 
Cincinnati  (ECAO-Cin)  as  the  Agency's 
senior  health  committee  for  health  risk 
assessment  of  chemical  mixtures,  the 
Guidelines  were  developed  by  an 
Agency-wide  working  group  chaired  by 
the  Director  of  ECAO-Cin. 
OATC  Comments  must  be  postmarked 
by  March  11. 1985. 

ADORCSS:  Comments  may  be  mailed  or 
delivered  to:  Dr.  Jerry  Stara, 
Environmental  Criteria  and  Assessment 
Office,  U.S.  Environmental  Protection 
Agency,  26  West  St.  Clair.  Cincinnati, 
OH  45268. 

FOn  FURTHER  INFORMATION  CONTACT. 

Dr.  Richard  Hertzber,  Telephone:  513- 
684-7531. 

SUPPLEMENTARY  INFORMATION: 

Preliminary  drafts  of  these  Guidelines 
were  sent  for  review  to  approximately 
20  scientists  in  the  fields  of  toxicology, 
pharmacokinetics  and  statistics  within 
the  Agency  and  a  later  draft  was  sent 
for  external  review  to  12  scientists 
within  government,  academia  and  the 
private  sector.  Comments  received  from 
these  reviewers,  generally  favorable, 
were  considered  in  developing  the 
Guidelines  proposed  here; 


References  and  supporting  documents 
used  in  the  preparation  of  these 
guidelines  as  well  as  comments  received 
are  available  for  inspection  and  copying 
at  the  Public  Information  Reference  Unit 
(202-382-5926).  EPA  Headquarters 
Library.  401  M  Street.  SW..  Washington. 
DC  between  the  hours  of  8:00  a.m.  and 
4:30  p.m. 

Dated:  January  2. 1985. 
William  D.  Ruckelshaus, 

Administrator. 
Contents 

I.  Introduction 

U.  Proposed  approach 

A.  Data  Available  on  similar  mixtures 

B.  Data  Available  only  on  Mixture 
Components 

1.  Systemic  Toxicants 

2.  Carcinogens 

3.  Interactions 

4.  Uncertainties 

a.  Health  Effects 

b.  Exposure  Uncertainties 
a  Uncertainties  Regarding 

Composition  of  the  Mixture 

IIL  Assumptions  and  Limitations 

IV.  Mathematical  Models  and  the 

Measurement  of  Joint  Action 

A.  Dose  Addition 

B.  Response  Addition 

C.  Interactions 

V.  References 

L  Introduction 

The  primary  purpose  of  this  document 
is  to  generate  a  consistent  Agency 
approach  for  evaluating  data  on  the 
chronic  and  subchronic  effects  of 
chemical  mixtures.  It  is  a  procedural 
guide  which  emphasizes  broad 
underlying  principles  of  the  various 
science  disciplines  (toxicology, 
pharmacology,  statistics)  necessary  for 
assessing  health  risk  from  chemical 
mixture  exposure.  Approaches  to  be 
used  with  respect  to  the  analysis  and 
evaluation  of  the  various  data  are  also 
discussed. 

It  is  not  the  intent  of  these  Guidelines 
to  regulate  any  social  or  economic 
aspects  concerning  risk  of  injury  to 
human  health  or  the  environment 
caused  by  exposure  to  a  chemical 
agents(s).  All  such  action  is  addressed 
in  specific  statutes  and  federal 
legislation  and  is  independent  of  these 
Guidelines. 

While  some  potential  environmental 
hazards  involve  significant  exposure  to 
only  a  single  compound,  most  instances 
of  environmental  contamination  involve 
concurrent  or  sequential  exposures  to  a 
variety  of  compounds  that  my  induce 
similar  or  dissimilar  effects  over 
exposure  periods  ranging  from  short- 
term  to  lifetime.  In  some  instances,  the 
mixtures  are  highly  complex  consisting 
of  scores  of  compounds  that  are 


generated  simultaneously  as  by- 
products from  a  single  source  or  process 
(e.g..  coke  oven  emissions  and  diesel 
exhaust).  In  other  cases,  complex 
mixtures  of  related  compounds  are 
produced  as  commercial  products  (e.g., 
PCBs.  gasoline  and  pesticide 
formulations)  and  eventually  released  to 
the  environment.  Another  class  of 
mixtures  consists  of  compounds,  often 
unrelated  chemically  or  commercially, 
which  are  placed  in  the  same  area  for 
disposal  or  storage,  eventually  come 
into  contact  with  each  other,  and  are 
released  as  a  mixture  to  the 
environment.  The  quality  and  quantity 
of  pertinent  information  available  for 
risk  assessment  varies  considerably  for 
different  mixtures.  Occasionally,  the 
chemical  compositions  of  a  mixture  is 
well  characterized,  levels  of  exposure  to 
the  population  are  known,  and  detailed 
toxicologic  data  on  the  mixture  are 
available.  Most  frequently,  not  all 
components  of  the  mixture  are  known, 
exposure  data  are  uncertain,  and 
toxicologic  data  on  the  known 
components  of  the  mixture  are  limited. 
Nonetheless,  the  Agency  may  be 
required  to  take  action  because  of  the 
number  of  individual  at  potential  risk  or 
because  of  the  known  toxicologic  effects 
of  these  compounds  that  have  been 
identified  in  the  mixture. 

Guidelines  for  single  compound  risk 
assessments  have  been  developed  for 
subchronic  and  chronic  exposures  to 
both  systemic  toxicants  and 
carcinogens.  In  the  current  document, 
these  approaches  are  extended  to 
provide  compatible  guidelines  for 
assessing  the  effects  of  multiple  toxicant 
or  multiple  carcinogen  exposures. 

The  ability  to  predict  how  specific 
mixtures  of  toxicants  will  interact  must 
be  based  on  an  understanding  of  the 
mechanisms  of  such  interactions.  Most 
reviews  and  texts  that  discuss  toxicant 
interactions  make  some  attempt  to 
discuss  the  biological  or  chemical  bases 
of  the  interactions  (e.g.,  Klaassen  and 
Doull,  1980;  Levine,  1973;  Goldstein  et 
al.,  1974;  NRC,  1980a;  Veldstra,  1956; 
Withey.  1981).  Although  different 
authors  use  somewhat  different 
classification  schemes  for  discussing  the 
ways  in  which  toxicants  interact,  it 
generally  is  recognized  that  toxicant 
interactions  may  occur  during  any  of  the 
toxicologic  processes  that  take  place 
with  a  single  compound:  absorption, 
distribution,  metabolism,  excretion,  and 
activity  at  the  receptor  8ite(s).  In 
addition,  compounds  may  interact 
chemically,  causing  a  change  in  the 
biological  effect  or  they  may  interact  by 
causing  different  effects  at  different 
receptor  sites. 
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Because  of  the  uncertainties  inherent 
in  any  approach  to  predicting  the 
magnitude  and  nature  of  toxicant 
interactions,  any  assessment  of  health 
risk  from  chemical  mixture  must  include 
a  thorough  discussion  of  all 
assumptions.  No  single  approach  is 
recommended  in  these  Guidelines. 
Instead,  guidance  is  given  for  modifying 
a  few  simple  approaches  involving  risk 
addition  or  dose  addition.  The 
mathematical  details  are  presented  in 
Section  IV.  j 

III.  Proposed  Approach 

No  single  approach  can  be 
recommended  to  risk  assessments  for 
multiple  chemical  exposures. 
Nonetheless,  general  guidelines  can  be 
recommended  depending  on  the  type  of 
mixture,  the  known  toxic  effects  of  the 
components  in  the  mixture,  the 
availability  of  toxicity  data  on  the 
mixture  or  similar  mixtures,  the  known 
or  anticipated  interactions  among 
components  in  the  mixture,  and  the 
quality  of  the  exposure  data.  Given  the 
complexity  of  this  issue  and  the  relative 
paucity  of  empirical  data  from  which 
sound  generalizations  can  be 
constructed,  emphasis  must  be  placed 
on  flexibility,  judgment,  and  a  clear 
articulation  of  the  assumption  and 
limitations  in  any  risk  assessment  that  is 
developed.  The  proposed  approach  is 
summarized  in  Table  I  and  detailed 
below. 

A.  Data  A  vailable  on  Similar  Mixtures 

For  predicting  the  effects  of 
subchronic  or  chronic  exposure  to 
mixtures,  the  preferred  approach  is  to 
use  subchronic  or  chronic  health  effects 
data  on  the  mixture  of  concern  and 
adopt  the  same  procedures  as  those 
used  for  single  compounds,  either 
systemic  toxicants  or  carcinogens.  Such 
data  are  most  likely  to  be  available  on 
highly  complex  mixtures,  such  as  coke 
oven  emission  or  diesel  exhaust,  which 
are  generated  in  large  quantities  and 
associated  with  or  suspected  of  having 
adverse  health  effects.  Even  if  such  data 
are  available,  attention  should  be  given 
to  the  persistence  of  the  mixture  in  the 
environment  as  well  as  the  variability  of 
composition  of  the  mixture  over  time  or 
from  different  sources  of  emissions.  If 
the  components  in  the  mixture  are 
known  to  partition  into  different 
environmental  compartments  or  to 
degrade  or  transform  at  different  rates 
in  the  environment,  then  those  factors 
must  also  be  taken  into  account,  or  the 
confidence  in  and  applicability  of  the 
risk  assessment  is  diminished. 


Table  1.— Outune  of  the  Risk  Assessment 
Approach  for  Chemical  Mixtures 


■viteM  on  ttie  cheminl 


1.  H«al1ti  effect*  infonnation  m 
mixture  of  conoera 
a.  H  yes.  proceed  to  Slap  S. 
b  If  no.  proceed  lo  Step  2. 
2    Asaass  the  wnilarity  of  the  nwtura  on  «Mcfi 
affects  data  are  avaiaUe  to  the  nwiure  of  concern,  unih 
aniphasa  on  any  diffareficea  in  componenta.  proportion* 
of  coTipooents.  and  environmental  partitioning, 
a  If  sutfioentty  simitef.  proceed  to  Step  5. 
b    If  not  (ufficienDy  similar  or  if  no  such  data  exist, 
proceed  to  Step  3. 

3.  Derive  appropriale  irxfoa*  of  acceptable  exposure  and/or 
potency  factors  tor  carcinogenicity  on  the  individual  conv 
ponents  m  the  mixture  and  proceed  to  Step  4 

4.  Assaaa  data  on  intaractiona  of  components  in  the  mixture. 

a.  If  auHicianl  i]u*ntftative  information  is  available  on  ttie 
intaradicn*  (including  mecfiantsms)  of  two  or  more 
toxicant*  from  subchronic  or  chronic  studies,  proceed 
to  step  6. 

b.  H  ipaWaMifi  intormation  i*  availabia  on  acute  interac- 
Vofi*.  attonipl  to  quaWatively  indicate  tf<e  nature  of 
potonlMl  iiilBiaLliuiia  and  proceed  to  Step  7. 

S  Conduct  n*k  assasament  on  the  mixture  of  concern  based 
on  health  effects  data  on  tfte  mixture,  using  the  same 
procedures  as  those  for  single  compounds.  Proceed  to 
Step  B. 

6.  Ua*  an  appropriate  Interaction  model  to  comtxne  nsk 
ineiamenl  on  compounds  for  nvtvch  ttw  data  are  ade- 
quate and  use  assumption  of  dose  addition  for  remainbig 
toatcants  Proceed  to  Step  8. 

7  Us*  an  additivity  assumption  for  all  compounds  in  the 
mixture  Proceed  to  Step  8 

8.  Develop  an  integrated  summary  of  ttw  qualitative  and 
quantitative  assessments  with  special  emphasis  on  uncer- 
tainties and  asKjniptiona. 


Similarly,  if  the  risk  assessment  is 
conducted  based  on  data  from  a  single 
mixture  which  is  known  to  be  generated 
with  varying  compositions  depending  on 
time  or  different  emission  sources,  then 
the  confidence  in  the  applicability  of  the 
data  to  a  risk  assessment  also  is 
diminished.  This  can  be  offset  to  some 
degree  if  data  are  available  on  several 
mixtures  of  the  same  components  but 
having  different  ratios  of  the 
components  which  encompass  the 
differences  in  composition  seen  with 
time  or  from  different  emission  sources. 
If  such  data  are  available,  an  attempt 
should  be  made  to  determine  if 
significant  and  systematic  differences 
exist  among  the  chemical  mixtures.  If 
significant  differences  are  noted,  ranges 
of  risk  can  be  estimated  based  on 
toxicologic  data  from  the  various 
mixtures.  If  no  significant  differences 
are  noted,  then  a  single  risk  assessment 
may  be  adequate,  although  some 
statement  should  be  made  giving  the 
range  of  ratios  of  the  components  in  the 
mixtures  to  which  the  risk  assessment 
applies. 

If  no  data  are  available  on  the 
mixtures  of  concern  but  health  effects 
data  are  available  on  a  similar  mixture 
(i.e.,  a  mixture  having  the  same 
components  but  at  slightly  different 
ratios,  or  having  several  common 
components  but  lacking  one  or  more 
components,  or  having  one  or  more 
additional  components)  a  decision  must 
be  made  whether  the  mixture  on  which 
health  effects  data  are  available  is  or  is 
not  "sufficiently  similar"  to  the  mixture 


of  concern  to  permit  a  risk  assessment 
The  determination  of  "sufficient 
similarity"  must  be  made  on  a  case-by- 
case  basis,  considering  not  only  the 
uncertainties  associated  with  using  data 
on  a  dissimilar  mixture  but  also  the 
uncertainties  of  using  approaches  based 
on  additivity.  which  are  detailed  later. 
In  determining  reasonable  similarity, 
consideration  should  be  given  to  any 
information  on  the  components  which 
differ  or  are  contained  in  markedly 
different  proportions  between  the 
mixture  on  which  health  effects  data  are 
available  and  the  mixture  of  concern. 

B.  Data  Available  Only  on  Mixture 
Components 

If  data  are  not  available  on  an 
identical  or  reasonably  similar  mixture, 
the  risk  assessment  may  be  used  on  the 
toxic  or  carcinogenic  properties  of  the 
components  in  the  mixture.  When  little 
or  no  quantitative  information  is 
available  on  the  potential  interaction 
among  the  conponents,  dose  additive 
models  are  recommended  for  systemic 
toxicants  (defined  later].  Several  studies 
have  demonstrated  that  dose  additive 
models  often  predict  reasonably  well 
the  toxicities  of  mixtures  composed  of  a 
substantial  variety  of  both  similar  and 
dissimilar  compounds  (Pozzani  et  al., 
1959:  Smyth  et  al.,  1969, 1970;  Murphy, 
1980).  The  problem  of  multiple  toxicant 
exposure  has  been  addressed  by  the 
American  Conference  of  Governmental 
Industrial  Hygienists  (ACGIH,  1983),  the 
Occupational  Safety  and  Health 
Administration  (OSHA,  1983),  the  VVjaffd 
Health  Organization  (WHO,  198lXand 
the  National  Research  Council jNRC, 
1980a,b).  Although  the  focus  a^d 
purpose  of  each  group  was  somewhat 
different,  all  groups  that  recommended 
an  approach  elected  to  adopt  some  type 
of  dose  additive  model.  Nonetheless,  as 
discussed  in  Section  IV,  dose  additive 
models  are  not  the  most  biologically 
plausible  approach  if  the  compounds  do 
not  have  the  same  mode  of  toxicologic 
action.  Consequently,  depending  on  the 
nature  of  the  risk  assessment  and  the 
available  infonnation  or  modes  of  action 
and  patterns  of  joint  action,  the  most 
reasonable  additive  model  should  be 
used. 

1.  Systemic  Toxicants 

For  systemic  toxicants,  the  current 
risk  assessment  methodology  used  by 
the  agency  for  single  compounds  most 
often  results  in  the  derivation  of  an 
exposure  level  which  is  considered 
acceptable  or  which  is  not  anticipated  to 
cause  adverse  effects.  Depending  on  the 
route  of  exposure,  media  of  concern,  and 
the  legislative  mandate  guiding  the  risk 
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assessments,  the  exposure  levels  may  be 
expressed  in  a  variety  of  ways  such  as 
Acceptable  Daily  Intakes  (ADIs),  levels 
associated  with  various  Margins  Of 
Safety  (MOS).  or  Ambient  Air 
Standards.  For  the  purpose  of  this 
discussion,  the  term  "Acceptable  Level" 
(AL)  will  be  used  to  indicate  any  of  the 
criteria,  standards,  or  advisories  derived 
by  the  Agency.  For  such  estimates,  the 
"hazard  index"  (HI)  of  a  mixture  based 
on  the  assumption  of  dose  additivity 
may  be  defined  as: 

HI  =  E,/AL,+E:/AU+-+ E./A1,        (II-l') 
where: 

E,  =  exposure  level  to  the  i'^  toxicant,  and 
AL,=  maximum  acceptable  level  for  the  i'* 
toxicant 

Since  the  inverse  of  the  acceptable  level 
can  be  used  as  an  estimate  of  toxic 
potency.  Equation  II-I  can  be  interpreted 
as  a  normalized  weighted-average  dose, 
with  each  component  dose  scaled  by  its 
potency.  As  this  index  approaches  unity, 
concern  for  the  potential  hazard  of  the 
mixture  increases.  If  HI>1,  the  concern 
for  the  potential  hazard  is  the  same  as  if 
an  acceptable  level  were  exceeded  for 
an  individual  compound,  i.e.,  if  E,/AL« 
exceeded  1.  If  the  variabilities  of  the 
acceptable  levels  are  known,  or  if  the 
acceptable  levels  are  given  as  ranges 
(e.g..  associated  with  different  margins 
of  safety),  then  HI  should  be  presented 
with  estimates  of  variation  or  as  a 
range. 

The  hazard  index  is  not  a 
mathematical  prediction  of  incidence  of 
effects  or  severity.  Statistical  properties 
of  this  index  and  its  dependence  on  the 
shape  of  the  dose-response  curves  for 
the  components  are  not  yet  known. 
Much  additional  research  is  required  to 
determine  the  accuracy  of  the  hazard 
index  as  a  numerical  prediction  of  toxic 
severity.  The  hazard  index  is  only  a 
numerical  indicator  of  the  transition 
batween  acceptable  and  unacceptable 
exposure  levels  and  should  not  be 
overinterpreted. 

As  discussed  in  Section  IV.  the 
assumption  of  additivity  is  most 
properly  applied  to  compounds  that 
induce  the  same  effect  by  the  same 
mechanism.  Consequently,  the 
application  of  Equation  II-l  to  a  mixture 
of  compounds  that  does  not  interact  and 
is  not  expected  to  induce  the  same  types 
of  effects  could  overestimate  hazard. 
Thus,  if  the  application  of  Equation  II-l 
results  in  an  index  near  to  or  greater 
than  unity,  it  may  be  desirable  to 
segregate  the  compounds  in  the  mixture 
by  critical  effect  and  derive  separate 
indices  for  each  effect.  Conversely,  if  the 
dissimilar  effects  influence  one  another 
(e.g.,  liver  failure  diminishing  the 
function  of  another  organ),  then  simple 


dose  addition  could  underestimate  the 
total  hazard:  this  is  discussed  more  fully 
in  Section  III. 

The  Agency  has  developed  methods 
for  estimating  dose-response  curves  for 
single  chemicals,  e.g.  carcinogens  (U.S. 
EPA.  1984).  In  attempting  to  assess  the 
response  to  mixtures  using  dose- 
response  curves  for  the  components  of 
the  mixture,  dose-additive  or  response- 
additive  assumptions  can  be  used,  with 
preference  given  to  the  most  biologically 
plausible  assumption. 

2.  Carcinogens 

For  carcinogens,  whenever  linearity  of 
the  dose-response  curve  can  be  assumed 
(usually  restricted  to  low  doses),  the 
increase  in  incremental  risk  P,  caused 
by  exposure  d,  is  related  to  carcinogenic 
potency  B,  as: 

P  =  d  B.       (II-2) 

For  multiple  compounds,  this  equation 
may  be  generalized  to: 

P  =  I  d,  B,        (II-3) 

This  equation  assumes  independence  of 
action  by  the  several  carcinogens  and  is 
equivalent  to  the  assumption  of  dose 
addition  as  well  as  to  response  addition 
with  completely  negative  correlation  of 
tolerance  (see  Section  IV).  Analogous  to 
the  procedure  used  in  Equation  II-l  for 
systemic  toxicants,  an  index  could  be 
developed  by  dividing  exposure  levels 
(E)  by  doses  (DR)  associated  with 
varying  levels  of  risk: 

HI  =  E,/DR,  +  Ea/DRa  +  ...  =  E,/DR, 
(11-4) 

It  should  be  emphasized  that  because  of 
the  uncertainties  in  estimating  dose 
response  relationships  for  single 
compounds  and  the  additional 
uncertainties  in  combining  the 
individual  estimate  to  assess  response 
from  exposure  to  mixtures,  response 
rates  and  hazard  indices  may  have  merit 
in  comparing  risks  but  should  not  be 
regarded  as  measures  of  absolute  risk. 

3.  Interactions 

None  of  the  above  equations 
incorporates  any  form  of  synergistic  or 
antagonistic  interaction.  Some  types  of 
information,  however,  may  be  available 
that  suggest  that  two  or  more 
components  in  the  mixture  may  interact. 
Such  information  must  be  assessed  in 
terms  of  both  its  relevance  to  subchronic 
or  chronic  hazard  and  its  suitability  for 
quantitatively  altering  the  risk 
assessment. 

For  example,  if  chronic  or  subchronic 
toxicity  or  carcinogenicity  studies  have 
been  conducted  that  permit  a 
quantitative  estimation  of  interaction  for 
two  chemicals,  then  it  may  be  desirable 
to  consider  using  equations  detailed  in 


Section  IV.  or  modifications  of  these 
equations,  to  treat  the  two  compounds 
as  a  single  toxicant  with  greater  or 
lesser  potency  than  would  be  predicted 
from  additivity.  Other  compounds  in  the 
mixture,  on  which  no  such  interaction 
data  are  available,  could  then  be  treated 
in  an  additive  manner.  Before  such  a 
procedure  is  adopted,  however,  a 
discussion  should  be  presented  of  the 
likelihood  that  other  compounds  in  the 
mixture  may  interfere  with  the 
interaction  of  the  two  toxicants  on 
which  quantitative  interaction  data  are 
available.  If  the  weight  of  evidence 
suggests  that  interference  is  likely,  then 
an  attempt  to  quantitatively  alter  the 
risk  assessment  may  not  be  justified.  In 
such  cases,  the  discussion  of  the  risk 
assessment  may  only  indicate  the  likely 
nature  of  interactions,  either  synergistic 
or  antagonistic,  but  not  attempt  to 
quantify  the  magnitude  of  this 
interaction. 

Other  types  of  available  information, 
such  as  those  relating  to  mechanisms  of 
toxicant  interaction,  or  quantitative 
estimates  of  interaction  between  two 
chemicals  derived  from  acute  studies, 
are  even  less  likely  to  be  of  quantitative 
use  in  the  assessment  of  long-term 
health  risks.  Usually  it  will  be 
appropriate  only  to  discuss  these  types 
of  information.  Indicate  the  relevance  of 
the  information  to  subchronic  or  chronic 
exposure,  and.  as  above,  indicate,  if 
possible,  the  nature  of  any  potential 
interaction,  without  attempting  to 
quantify  the  magnitude  of  the 
interaction. 

4.  Uncertainties 

In  addition  to  uncertainties  on  the 
nature  and  magnitude  of  toxicant 
interactions  in  the  mixture,  data  may  be 
inadequate  to  assess  exposure  to  human 
populations  or  the  potential  health 
effects  of  one  or  more  components  of  the 
mixture.  In  such  a  case,  the  less  studied 
chemicals  must  not  be  assumed  to  be 
harmless.  Instead  the  uncertainty  is 
increased.  Confidence  in  the  risk 
assessment  is  reduced  because  the 
contribution  of  these  components  to  the 
toxicity  of  the  mixture  and, 
consequently,  the  toxicity  of  the  mixture 
itself  are  not  known. 

a.  Health  Effects.  In  some  cases,  when 
health  effects  data  are  incomplete,  it 
may  be  possible  to  argue  by  analogy  or 
quantitative  structure-activity 
relationships  that  the  compounds  on 
which  no  health  effects  data  are 
available  are  not  likely  to  significantly 
affect  the  toxicity  of  the  mixture.  If  a 
risk  assessment  is  conducted  based  on 
such  an  argument,  the  limitations  of  the 
approach  must  be  clearly  articulated. 
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Since  a  methodology  has  not  been 
adopted  for  estimating  an  acceptable 
level  (e.g..  AOI)  or  carcinogenic  potency 
for  single  compounds  based  either  on 
quantitative  structure-activity 
relationships  or  on  the  resuits  of  short- 
term  screening  tests,  such  methods  are 
not  presently  recommended  as  the  sole 
basis  of  a  risk  assessment  on  chemical 
mixtures. 

b.  Exposure  Uncertainties.  If  levels  of 
exposure  to  certain  compounds  known 
to  be  in  the  mixture  are  not  available, 
but  information  on  health  effects  and 
environmental  persistence  and  transport 
suggest  that  these  compounds  are  not 
likely  to  be  significant  in  affecting  the 
toxicity  of  the  mixture,  then  a  risk 
assessment  can  be  conducted  based  on 
the  remaining  compounds  in  the 
mixture,  with  appropriate  caveats.  If 
such  an  argument  cannot  be  supported, 
no  fmal  risk  assessment  can  be 
performed  until  adequate  monitoring 
data  are  available.  As  an  interim 
procedure,  a  risk  assessment  may  be 
conducted  for  those  components  in  the 
mixture  for  which  adequate  exposure 
and  health  effects  data  are  available.  If 
the  results  of  the  interim  risk 
assessment  suggest  that  a  hazard 
already  exists,  resources  might  be  better 
expended  on  remedial  action  as  part  of 
the  a  risk  management  decision  rather 
than  on  further  assessment.  Concern  is 
not  reduced  if  the  interim  risk 
assessment  does  not  suggest  a  hazard 
because  not  all  components  in  the 
mixture  have  been  considered. 

c.  Uncertainties  Regarding 
Composition  of  the  Mixture.  As  a  worst 
case  scenario,  information  may  be 
lacking  not  only  on  health  effects  and 
levels  of  exposure,  but  also  on  the 
identity  of  some  components  in  the 
mixture.  Analogous  to  the  procedure 
described  in  the  previous  paragraph,  an 
interim  risk  assessment  can  be 
conducted  on  the  components  of  the 
mixture  for  which  adequate  health 
effects  and  exposure  information  are 
available.  If  a  hazard  ii  indicated,  then 
the  resulting  partial  assessment  should 
be  carefully  qualified  to  avoid  over 
interpretation  of  the  accuracy  of  the 
assessment.  If  no  hazard  is  indicated, 
the  risk  assessment  should  not  be 
quantified  until  better  health  effects  and 
monitoring  data  are  available. 

III.  Assumptions  and  limitations 

Most  of  the  data  available  on  toxicant 
interactions  are  derived  from  acute 
toxicity  studies  using  experimental 
animals  in  which  mixtures  of  two 
compounds  were  tested,  often  in  only  a 
single  combination.  Major  areas  of 
uncertainty  with  such  data  involve  the 
appropriateness  of  interaction  data  from 


an  acute  toxicity  study  to  quantitatively 
alter  a  risk  assessment  for  subchronic  or 
chronic  exposure,  the  appropriateness  of 
interaction  data  on  two  component 
mixtures  to  quantitatively  alter  a  risk 
assessment  on  a  mixture  of  several 
compounds,  and  the  predictability  of 
interaction  data  on  experimental 
animals  to  quantitatively  assess 
interactions  in  humans. 

The  use  of  interaction  data  ^m  acute 
toxicity  studies  to  assess  the  potential 
interactions  on  chronic  exposure  would 
be  highly  questionable  unless  the 
mechanism(s)  of  the  interaction  on  acute 
exposure  were  known  to  apply  to  low 
dose  chronic  exposure.  However,  most 
known  biological  mechanisms  for 
toxicant  interactions  involve  some  form 
of  competition  between  the  chemicals  or 
phenomena  involving  saturation  of  a 
receptor  site  or  metabolic  pathway.  As 
the  doses  of  the  toxicants  are  decreased, 
it  is  likely  that  these  mechanisms  either 
no  longer  will  exert  a  significant  effect 
or  will  be  decreased  to  an  extent  which 
cannot  be  measured  or  approximated. 

The  use  of  information  from  two 
component  mixtures  to  assess  the 
interactions  in  a  mixture  containing 
more  than  two  compounds  also  is 
questionable  from  a  mechanistic 
perspective.  For  example,  if  two 
compounds  are  known  to  interact,  either 
synergistically  or  antagonistically, 
because  of  the  effects  of  one  compound 
on  the  metabolism  or  excretion  of  the 
other,  the  addition  of  a  third  compound 
which  either  chemically  alters  or  affects 
the  absorption  of  one  of  the  first  two 
compounds  could  substantially  alter  the 
degree  of  the  toxicologic  interaction. 
Usually,  detailed  studies  quantifying 
toxicant  interactions  are  not  available 
on  multicomponent  mixtures,  and  the 
few  studies  that  are  available  on  such 
mixtures  (e.g..  Gullino  et  al..  1956)  do  not 
provide  sufficient  information  to  assess 
the  effects  of  interactive  interference. 

Concerns  with  the  use  of  interaction 
data  on  experimental  mammals  to 
assess  interactions  in  humans  is  based 
on  the  increasing  appreciation  for 
systematic  differences  among  species  in 
their  response  to  individual  chemicals.  If 
systematic  differences  in  interspecies 
sensitivity  exist  among  species,  then  it 
seems  reasonable  to  suggest  that  the 
jnagnitude  of  toxicant  interactions 
among  species  also  may  vary  in  a 
systematic  manner.  Consequently,  even 
if  excellant  chronic  data  are  available 
on  the  magnitude  of  toxicant 
interactions  in  a  species  of  experimental 
mammal,  there  is  uncertainty  that  the 
magnitude  of  the  interaction  will  be  the 
same  in  humans.  Again,  data  are  not 


available  to  properly  assess  the 
significance  of  this  uncertainty. 

Last,  it  should  be  emphasized  that 
none  of  the  models  for  toxicant 
interaction  can  predict  the  magnitude  of 
toxicant  interactions  in  the  absence  of 
extensive  data.  If  sufficient  data  are 
available  to  estimate  interactive 
coefficients  as  described  in  Section  IV, 
then  the  magnitude  of  the  toxicant 
interactions  for  various  proportions  of 
the  same  components  can  be  predicted. 
The  availability  of  an  interaction  ratio 
(observed  response  divided  by  predicted 
response]  is  useful  only  in  assessing  the 
magnitude  of  the  toxicant  interaction  for 
the  specific  proportions  of  the  mixture 
which  were  used  to  generate  the 
interaction  ratio. 

The  basic  assumption  in  the 
recommended  approach  is  the  risk 
assessments  on  chemical  mixtures  are 
best  conducted  using  toxicologic  data  on 
the  mixture  of  concern  or  a  reasonably 
similar  mixture.  While  such  risk 
assessments  do  not  formally  consider 
toxicologic  interactions  as  part  of  a 
mathematic  model,  it  is  assumed  that 
responses  in  experimental  mammals  or 
human  populations  noted  after  exposure 
to  the  chemical  mixture  can  be  used  to 
conduct  risk  assessments  on  human 
populations.  In  bioassays  of  chemical 
mixtures  using  experimental  mammals, 
the  same  limitations  inherent  in  species- 
to-species  extrapolation  for  single 
compounds  apply  to  mixtures.  When 
using  health  effects  data  on  chemical 
mixtures  from  studies  on  exposed 
human  populations,  the  limitations  of 
epidemiologic  studies  in  the  risk 
assessment  of  single  compounds  also 
apply  to  mixtures.  Additional  limitations 
may  be  involved  when  using  health 
effects  data  on  chemical  mixtures  if  the 
components  in  the  mixture  are  not 
constant  or  if  the  components  partition 
in  the  environment. 

If  sufficient  data  are  not  available  on 
the  effects  of  the  chemical  mixture  of 
concern  or  a  reasonably  similar  mixture, 
the  proposed  approach  is  to  assume 
additivity.  Dose  additivity  is  based  on 
the  assumption  that  the  components  in 
the  mixture  have  the  same  mode  of 
action  and  elicit  the  same  effects.  This 
assumption  will  not  hold  true  in  most 
cases,  at  least  for  mixtures  of  systemic 
toxicants.  For  systemic  toxicants, 
however,  most  single  compound  risk 
assessments  will  result  in  the  derivation 
of  acceptable  levels,  which,  as  currently 
defined,  cannot  be  adapted  to  the 
different  forms  of  response  additivity  as 
described  in  Section  IV. 

Additivity  models  can  be  modified  to 
incorporate  quantitative  data  on 
toxicant  interactions  from  subchronic  or 
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chronic  studies  using  the  models  given 
in  Section  IV  or  modifications  of  these 
models.  If  this  approach  is  taken. 
however,  it  will  be  under  the  assumption 
that  other  components  in  the  mixture  do 
not  interfere  with  the  measured 
interaction.  In  practice,  such  subchronic 
or  chronic  interactions  data  seldom  will 
be  available,  and  most  risk  assessments, 
in  the  absence  of  health  effects  data  on 
the  mixture  of  concern,  will  be  based  on 
an  assumption  additivity. 

Dose-additive  and  response-additive 
assumptions  can  lead  to  substantial 
errors  in  risk  estimates  if  synergistic  or 
antagonistic  interactions  occur. 
Although  dose  additivity  has  been 
shown  to  predict  the  acute  toxicities  of 
many  mixtures  of  similar  and  dissimilar 
compounds  (e.g..  Pozzani  et  al.,  1959: 
Smyth  et  al.,  1969, 1970;  Murphy.  1980). 
some  marked  exceptions  have  been 
noted.  For  example.  Smyth  et  al.  (1970) 
tested  the  interaction  of  S3  pairs  of 
industrial  chemicals  based  on  acute 
lethality  in  rats.  For  most  pairs  of 
compounds,  the  ratio  of  the  predicted 
LDm  to  observed  LDm  did  not  vary  by 
more  than  a  factor  of  2.  The  greatest 
variation  was  seen  with  an  equivolume 
mixture  of  morpholine  and  toluene,  in 
which  the  observed  LDm  was  about  five 
times  less  than  the  UXo  predicted  by 
dose  addition.  In  a  study  by  Hammond 
et  al.  (1979).  the  relative  risk  of  lung 
cancer  attributable  to  smoking  was  11, 
while  the  relative  risk  associated  with 
asbestos  exposure  was  5.  The  relative 
risk  of  lung  cancer  from  both  smoking 
and  asbestos  exposure  was  53. 
indicating  a  substantial  synergistic 
effect.  Consequently,  in  some  cases, 
additivity  assumptions  may 
substantially  underestimate  risk.  In 
other  cases,  risk  may  be  overestimated. 
While  this  is  certainly  an  unsatisfactory 
limitation,  it  is  a  limitation  associated 
more  with  the  nature  and  quality  of  the 
available  data  on  toxicant  interaction 
than  with  the  proposed  approach  itself. 

IV.  Mathematical  Modets  and  the 
Measurement  of  |oint  Action 

The  simplest  mathematical  models  for 
joint  action  assume  no  interaction  in 
any  mathematical  sense.  They  describe 
either  dose  addition  or  response 
addition  and  are  motivated  by  data  on 
acute  lethal  effects  of  mixtures  of  two 
compounds. 

A.  Doae  Addition 

Dose  addition  assumes  that  the 
toxicants  in  a  mixture  behave  as  if  ttiey 
were  dilutions  or  concentrations  of  eadi 
other,  thus  the  slopes  of  the  dose- 
response  curves  for  the  individual 
compounds  are  identical,  and  the 
response  elicited  by  the  mixture  can  be 


predicted  by  summing  the  individual 
doses  after  adjusting  for  differences  in 
potency;  this  is  defined  as  the  ratio  of 
equitoxic  doses.  Probit  transformation 
typically  makes  this  ratio  constant  at  all 
doses  when  parallel  straight  lines  are 
obtained.  Althoujjh  this  assumption  can 
be  applied  to  any  model  (e.g..  the  one-hit 
model  in  NRC.  1960b).  it  has  been  most 
often  used  in  toxicology  with  the  log- 
dose  probit-response  model,  which  will 
be  used  to  illustrate  the  assumption  of 
dose  additivity.  Suppose  that  two 
toxicants  show  the  following  log-dose 
probit-response  equations: 
Y,  =0.3  +  3  log  Z,         (IV-1) 
Y,  =  1.2  +  3logZ,        (IV-2) 
where  Y,  is  the  probit  response  associated 
with  a  dose  of  Z,  (i  =  1.2). 

The  potency,  p.  of  toxicant-2  with 
respect  to  toxicant-1  is  defined  by  the 
quantity  Zi/Z»  when  Yi  =  Yj  (that  is 
what  is  meant  by  equitoxic  doses).  In 
this  example,  the  potency,  p.  is 
approximately  2.  Dose  addition  assumes 
that  the  response.  Y,  to  any  mixture  of 
these  two  toxicants  can  be  predicted  by: 

Y=0.3  +  3log(Z,-(^pZ3)        lIV-3) 

Thus,  since  p  is  defined  as  Zi/Zj. 
Equation  IV-3  essentially  converts  Zt 
into  an  equivalent  dose  of  Zi  by 
adjusting  for  the  difference  in  potency. 
A  more  generalized  form  of  this 
equation  for  any  member  of  toxicants  is: 

Y  =  a,+blog(f,+Zf,p,)fblogZ        (FV-4) 

where  ai  is  the  y-intercept  of  the  dose- 
response  equation  for  toxicant-1.  b  is  the 
slope  of  the  dose-response  lines  for  the 
toxicants,  f,  is  the  proportion  of  the  i'" 
toxicant  in  the  mixture,  pi  is  the  potency 
of  the  i'*-toxicant  with  respect  to 
toxicant-1  (Zi/ZJ,  and  Z  is  the  sum  of 
the  individual  doses  in  the  mixture.  A 
more  detailed  discussion  of  the 
derivation  of  the  equations  for  dose 
addition  is  presented  by  Finney  (1971). 

B.  Response  Addition 

The  other  form  of  additivity  is 
referred  to  as  response  addition.  As 
detailed  by  Bliss  (1939).  this  type  of  joint 
action  assumes  that  the  two  toxicants 
act  on  different  receptor  systems  and 
that  the  correlation  of  individual 
tolerances  may  range  from  completely 
negative  (r=  —1)  to  completely  positive 
(r=  -(-1)  correlation.  Response  addition 
assumes  that  the  response  to  a  given 
concentration  of  a  mixture  of  toxicants 
is  completely  determined  by  the 
responses  to  the  components  and  the 
correlation  coefficient.  Taking  P  as  the 
proportion  of  organisms  responding  to  a 
mixture  of  two  toxicants  which  evoke 
individual  responses  of  Pi  and  P>.  then 

P  =  P,  ifr=landP,>Pi        CfV-5) 


p  =  p,ifr=landP,<P,  (IV-8) 
P=Pi+Pi(t-P,)ifr=0  (IV-7) 
P=P,-t.p,  tfr=-landP«.        (IV-«) 

More  generalized  mathematical  models 
for  this  form  of  joint  action  have  been 
given  \iy  Plackett  and  Hewlett  (1948). 

C.  Interactions 

All  of  the  above  models  are 
noninteractive  and  do  not  allow  for  the 
measurements  of  synergistic  or 
antagonistic  effects.  For  measuring 
toxicant  interactions  for  mixtures  of  two 
compounds,  Finney  (1942)  proposed  the 
following  modification  of  Equation  IV-4 
for  dose  addition: 

Y=a,-»-b  log  |f,-(.pf,-»-K  lpf,f,)'^')+b  log  Z 
(IV-9) 

where  ai.  b.  U.  p  and  Z  are  defined  as 
before  and  K  is  the  coefficient  of 
interaction.  A  positive  value  of  K 
indicates  synergism,  a  negative  value 
indicates  antagonism,  and  a  value  of 
zero  corresponds  to  dose  addition  as  in 
Equation  rV-4.  Like  other  proposed 
modifications  of  dose  addition  (Hewlett. 
1969).  the  equation  assumes  a  consistent 
interaction  throughout  the  entire  range 
of  proportions  of  individual  components. 
To  account  for  such  asymmetric  patterns 
of  interaction  as  those  observed  by 
Alsfotf  et  al.  (1973).  Durkin  (1981) 
proposed  the  following  modification  to 
Equation  IV-9: 

Y=«,-t-blog(f,-t.p&-i-K,f,[pf,fel»»+K,fc 
(pfJiri  +  blogZ       (IV-IO) 
in  which  K(pfifi)^*i8  divided  into  two 
components.  Kifi(pfif2)'^*and  Kifi(pfift) 
'^  ^  Since  Ki  and  K]  need  not  have  the 
same  sign,  apparent  instances  of 
antagonism  at  one  receptor  site  and 
synergism  at  another  receptor  site  can 
be  estimated.  When  Ki  and  K*  are  equal. 
Equation  IV-10  reduces  to  Equation  IV- 
9. 

It  should  be  noted  that  to  obtain  a 
reasonable  number  of  degrees  of 
freedom  in  the  estimation  of  K  in 
Equation  IV-9  or  Ki  and  Kj  in  Equation 
IV-10  requires  that  the  toxicity  of 
several  different  combinations  of  the 
two  components  must  be  assayed  along 
with  assays  of  the  toxicity  of  the 
individual  components.  Since  this 
requires  experiments  with  large 
numbers  of  animals,  such  analyses  have 
been  restricted  for  the  most  part  to  data 
from  acute  bioassays  using  insects  (e.g., 
Finney,  1971)  or  aquatic  organisms 
(Durkin,  1979).  Also,  because  of  the 
complexity  of  experimental  design  and 
the  need  for  large  numbers  of  animals, 
neither  Equation  IV-9  nor  Equation  IV- 
10  has  been  generalized  or  applied  to 
mixtures  of  more  than  two  toxicants. 
Modifications  of  response-additive 
models  to  include  interactive  terms  have 
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also  been  proposed,  along  with 
appropriate  statistical  tests  for  the 
assumption  of  additivity  (Kom  and  Liu. 
1983;  Wahrendorf  et  al..  1981). 

In  the  epidemiologic  literature, 
measurements  of  the  extent  of  toxicant 
interactions  (S)  can  be  expressed  as  the 
ratio  of  observed  relative  risk  to  relative 
risk  predicted  by  some  form  of 
additivity  assumption.  Analogous  to  the 
ratio  of  interaction  in  classical 
toxicology  studies.  S=l  indicates  no 
interaction,  S<1  indicates  synergism, 
S<1  indicates  antagonism.  Several 
models  for  both  additive  and 
multiplicative  risks  have  been  proposed 
(e.g.,  Hogan  et  al..  1978:  NRC.  1980b; 
Walter.  1976].  For  instance.  Rothman 
(1976)  has  discussed  the  use  of  the 
following  measurement  of  toxicant 
interaction  based  on  the  assumption  of 
risk  additivity: 

S  =  (R„-l)/(R,o  +  Roi-2)        (IV-ll) 

where  Rio  is  the  relative  risk  from 
compound-1  in  the  absence  of 
compound-2.  Roi  is  the  relative  risk  from 
compound-2  in  the  absence  of 
compound-1.  and  Rn  is  the  relative  risk 
from  exposure  to  both  compounds.  A 
multiplicative  risk  model  adapted  from 
Walter  and  Holford  (1978.  Eq.  4)  can  be 
stated  as: 

S=R„/(R,«Ro.)        (IV-12) 

As  discussed  by  both  Walter  and 
Holford  (1978)  and  Rothman  (1976).  the 
risk-additive  model  is  generally  applied 
to  agents  causing  diseases  while  the 
multiplicative  model  is  more  appropriate 
to  agents  that  prevent  disease.  The 
relative  merits  of  these  and  other 
indices  have  been  the  subject  of 
considerable  discussion  in  the 
epidemiologic  literature  (Hogan  et  al.. 
1978:  Kupper  and  Hogaa,  1978;  Rothman. 
1978:  Rothman  et  al.,  1980;  Walter  and 
Holford,  1978)  which  has  not  yet  been 
resolved. 

Both  the  additive  and  multiplicative 
models  assume  statistical  independence 
in  that  the  risk  associated  with  exposure 
to  both  compounds  in  combination  can 
be  predicted  by  the  risks  associated 
with  separate  exposure  to  the  individual 
compounds.  As  illustrated  by 
Siemintycki  and  Thomas  (1981)  for 
multistage  carcinogenesis,  the  better 
fitting  statistical  model  will  depend  not 
only  upon  actual  biological  interactions 
but  also  upon  the  stages  of  the  disease 
process  which  the  compounds  affect. 
Consequently,  there  is  no  a  priori  basis 
for  selecting  either  type  of  model  in  a 
risk  assessment.  As  discussed  by  Stara 
et  al.  (1983),  the  concepts  of  multistage 
carcinogenesis  and  the  effect?  of 
promoters  and  cocarcinogens  on  risk  are 
extremely  complex  issues.  Although  risk 


models  for  promoters  have  been 
proposed  (e.g..  Burns  et  al..  1983)  no 
single  approach  can  be  recommended  at 
this  time. 
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DEPARTMEHT  OF  EDUCATION 
34  CFR  Part  690 

Pefl  Grant  Program;  Scfwdula  of 
Expected  FantHy  Contributions;  Family 
Size  Offsets 

agency:  Department  of  Education. 
ACTION:  Final  regulations. 

summary:  The  Secretary  amends  the 
fmal  regulations  for  the  Pell  Grant 
Expected  Family  Contribution  Schedule 
for  the  1985-86  award  year.  These 
regulations  are  amended  by  setting  forth 
the  family  size  offsets  in  accordance 
with  Section  5  of  the  Student  Financial 
Assistance  Technical  Amendments  Act 
of  1982  (Pub.  L  97-301).  as  amended  by 
Section  4  of  the  Student  Loan 
Consolidation  and  Technical 
Amendments  Act  of  1983  (Pub.  L  98-79). 
and  by  Section  707  of  the  Education 
Amendments  of  1984  (Pub.  L  98-511). 
The  family  size  offset  tables  are  part  of 
the  formulas  used  in  determining 
student  eligibility  for  Pell  Grants  on  the 
basis  of  financial  need. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later,  if  Congress 
takes  certain  adjournments.  It  should  be 
noted,  however,  that  these  regulatory 
amendments  apply  only  to  the  award  of 
student  financial  assistance  under  the 
Pell  Grant  Program  for  periods  of 
enrollment  beginning  on  or  after  July  1. 
1985.  If  you  want  to  know  the  effective 
date  of  these  regulations,  call  or  write 
the  Department  of  Education  contact 
person. 

FOR  FUflTNER  INFORMATION  CONTACT 

Brian  Kerrigan.  Chief.  Pell  Grant  Policy 
Section,  or  Deborah  Cohen.  Pell  Grant 
Program  Specialist.  Office  of  Student 
Financial  Assistance.  U.S.  Department 
of  Education.  |ROB-3.  Room  4318).  400 
Maryland  Avenue.  SW.,  Washington. 
D.C.  20202.  Telephone  (202)  472-4300. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Family  Contribution  Schedule 
includes  "offsets"  based  on  family  size 
which  are  used  in  computing  the  size  of 
the  Pell  Grant.  These  offsets  are  updated 
each  year  to  refiect  the  changes  in  the 
Consumer  Price  Index  (CPI)  for  Wage 
Earners  and  Clerical  Workers,  published 
by  the  Bureau  of  Labor  Statistics  of  the 
Department  of  Labor.  The  offsets,  which 
represent  basic  subsistence  costs  for 
families,  are  subtracted  from  the  income 
of  the  student  and  his  or  her  family 
along  with  other  deductions  to  derive 
"discretionary  income."  A  portion  of 


discretionary  income  is  assessed  as  the 
student's  expected  family  contribution. 

On  March  20. 1984.  the  Secretary 
issued  the  final  regulations  for  the  Pell 
Grant  Expected  Family  Contribution 
Schedule  for  the  1985-88  award  year. 
The  regulations  were  published  in 
compliance  with  Section  4  of  the 
Student  Loan  Consolidation  and 
Technical  Amendments  Act  of  1983 
(Pub.  L  98-79).  However,  the  family  size 
offset  tables  were  not  published  at  that 
time;  Section  5  of  Pub.  L  97-301  as 
amended  by  Section  4  of  Pub.  L  98-79 
and  by  Section  707  of  Pub.  L  98-511, 
directs  the  Secretary  to  publish  the 
family  size  offset  tables  for  the  1985-86 
award  year  schedule,  rounded  to  the 
nearest  $100,  immediately  after  the  CPI 
is  published  for  September.  1984. 
Therefore,  these  tables  are  now  being 
published.  Because  the  CPI  was 
increased  by  3.3  percent,  the  offsets 
used  in  1984-85  were  multiplied  by  1.033 
and  the  results  were  rounded  to  the 
nearest  $100. 

Waiver  of  Notice  of  Proposed 
Rulemaking 

In  accordance  with  Section  5  of  the 
Student  Financial  Assistance  Technical 
Amendments  Act  of  ^982  (Pub.  L  97- 
301).  as  amended  by  Section  4  of  the 
Student  Loan  Consolidation  and 
Technical  Amendments  Act  of  1983 
(Pub.  L  98-79).  and  by  Section  707  of  the 
Education  Amendments  of  1984  (Pub.  L. 
98-511),  the  Secretary  is  required  to 
publish  the  family  size  offsets  used  in 
the  1984-85  award  year  schedule, 
adjusted  by  the  percentage  increase  or 
decrease  in  the  Consumer  Price  Index 
for  Wage  Earners  and  Clerical  Workers 
published  by  the  Department  of  Labor. 
Accordingly,  the  Secretary  finds  that 
publication  of  a  proposed  rule  in  this 
instance  would  be  unnecessary  within 
the  meaning  of  5  U.S.C.  553(b)(B).  and  is 
publishing  these  rules  as  final 
regulations. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291. 

They  are  classified  as  non-major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  These 
regulations  set  forth  the  family  size 
offsets  for  the  Pell  Grant  Family 
Contribution  Schedule.  They  do  not 
have  an  impact  on  small  entities. 


List  of  Subjects  in  34  CFR  Part  690 

Administrative  practice  and 
procedure,  Education,  Education  of 
disadvantaged.  Grant  programs — 
education.  Student  aid. 

Qtation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  regulations. 

Dated:  Januar>-  3. 19BS. 
Gary  L  Joims, 

Acting  Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.063,  Pell  Grant  Program) 

The  Secretary  amends  Part  690  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  690— PELL  GRANT  PROGRAM 

1.  In  S  690.34.  paragraph  (a)(l)(i)  is 
revised  to  read  as  follows: 

S  690.34    Computation  of  the  expected 
family  contrltHitlon  for  a  dependent  student 
from  ttie  effective  family  income. 

•  •  •  •  * 

(a)  •  •  *  * 

(l)(i)  A  family  size  offset  in  the 
amount  specified  in  the  following  table. 

Family  Size  Offsets 


Affloum 

te.200 

7,500 

9.000 

11400 

12A00 

Plus  $1,600  for  each  additional  family 

member  over  6. 

(Sec.  5  of  Pub.  L  97-301  as  amended  by  sec.  4 

of  Pub.  L  98-79  and  by  sec.  707  of  Pub.  L  98- 

511). 

2.  In  S  690.34a.  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

S  690.34a    Computation  of  ttte  expected 
family  contribution  for  a  dependent  student 
from  ttie  effective  student  Income. 


(a)  *  *  * 

(1)  If  the  parental  discretionary 
income  is  positive,  the  dependent 
student  offset,  which  is  derived  from  the 
family  size  offset  (see  §  690.34(a](l)(i)), 
is  in  the  amount  specified  below: 

Dependent  Student  Offset 


Smgl*  Mudanl .. 


S3.300 
4.B00 


(Sec.  5  of  Pub.  L  97-301  as  amended  by  sec.  4 
of  Pub.  L  98-79  and  by  sec.  707  of  Pub.  L  98- 
511) 


3.  In  S  690.44,  paragraph  (a](l)(i)  is 
revised  to  read  as  follows: 

§  690.44    Computation  of  the  npoctod 
family  contribution  for  an  indopondant 
attjdant  from  tiM  aff  actlva  family  incoma. 


(a)  •  •  • 

(l)(i)  A  family  size  offset  in  the 
amount  specified  in  the  following  table. 

Family  Size  Offsets 


Family  mtivtotn 

Amount 

S4  900 

6.200 
7500 

9600 

11  400 

12  800 

Plus  $1,600  for  each  additional  family 
member  over  6. 

(Sec.  5  of  Pub.  L  97-301  as  amended  by  sec.  4 
of  Pub.  L  98-79  and  by  sec.  707  of  Pub.  L  98- 
511)  1 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  61 
IAO-fRL-2707-4] 

National  Emission  Standards  for 
Hazardous  Air  PoNutants;  Vinyl 
Chlorids 

AOCNCV:  Envoronmenlal  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

SUMMtAMY:  The  current  emission 
standard  for  vinyl  chloride  (VC)  was 
promulgated  under  Section  112  of  the 
Clean  Air  Act  in  1976.  A  review  of  the 
technological  basis  and  administrative 
aspects  of  the  standard  has  been 
completed,  and  the  conclusions  of  the 
review  are  presented  in  this  notice  The 
conclusions  are  the  basis  for  this  action 
which  (1)  proposes  administrative  and 
clarifying  revisions  to  the  standard  and 
(2)  announces  decisions  pertaining  to 
other  aspects  of  the  current  standard. 
This  notice  also  withdraws  proposed 
revisions  to  the  current  standard  which 
were  published  in  the  Federal  Register 
on  June  2, 1977  (42  FR  28154). 

If  requested,  a  public  hearing  will  be 
held  to  provide  interested  persons  an 
opportunity  for  oral  presentations  of 
data,  views,  or  arguments  concerning 
the  proposed  revisions  to  the  current 
standard. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  March  25. 1985. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  to  speak  at  a  public 
hearing  by  |anuary  30 1985,  a  public 
hearing  will  be  held  on  February  26, 
1985  beginnmg  at  9:00  a.m.  Persons 
interested  in  attending  the  hearing 
should  call  Ms.  Shelby  Joumigan  at  (919) 
541-5578  to  verify  that  a  hearing  will 
occur. 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  must 
contact  EPA  by  January  30. 1985. 

Incorporation  by  Reference.  The 
incorporation  by  reference  of  certain 
publications  in  these  standards  will  be 
approved  by  the  Director  of  the  Federal 
Register  as  of  the  date  of  the  final  rule. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to:  Central  Docket  Section  (A- 
130).  Attention  Docket  Number  A-81-21. 
U.S.  Environmental  Protection  Agency. 
401  M  Street.  S.W..  Washington.  DC. 
20460. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  to  speak  at  a  public 
hearing  by  January  30. 1985.  the  public 
hearing  w.ll  be  held  at  EPA  Auditorium. 


comer  of  Highway  54  and  Alexander 
Drive.  Research  Triangle  Park.  North 
Carolina.  Persons  interested  in  attending 
the  hearing  should  call  Ms.  Shelby 
Joumigan  at  (919)  541-5578  to  verify  that 
a  hearing  will  occur.  Persons  wishing  to 
present  oral  testimony  should  notify  Ms. 
Shelby  Joumigan.  Standards 
Development  Branch  (MD-13).  U.S. 
Enviromental  Protection  Agency. 
Research  Triangle  Park.  North  Carolina 
27711,  telephone  number  (919)  541-5578. 

Background  Information  Document. 
The  general  Findings  of  the  review  study 
are  documented  in  "Vinyl  Chloride — A 
Review  of  National  Emission 
Standards",  EPA-450/3-«2-O03  (NTIS- 
PB  84-114354),  available  from  the 
National  Technical  Information  Ser\ice, 
5285  Port  Royal  Road.  Springfield. 
Virginia  22161.  The  major  technical 
analysis  for  the  review  study  is 
contained  in  a  separate  document  which 
may  be  obtained  from  the  U.S.  EPA 
Librarj-  (MEJ-35).  Research  Triangle 
Park.  North  Carolina  27711.  telephone 
number  (919)  541-2777.  Please  refer  to 
"Vinyl  Chloride:  Relief  Valve  Discharge 
Standard,"  EPA^50/ 3-85-002.  for  the 
technical  document. 

Docket.  Docket  No.  A-81-21, 
containing  supporting  information  used 
in  developing  the  proposed  standard,  is 
available  for  public  inspection  and 
copying  between  8:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  at  EPA's 
Central  Docket  Section,  West  Tower 
Lobby.  Gallery  1.  Waterside  Mall.  401  M 
Street.  SW..  Washington.  D.C.  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FUTHER  INFORMATION  CONTACT: 

Mr.  Robert  E.  Rosensteel  or  Mr.  Leslie  B. 
Evans.  (919)  541-5671.  concerning 
technical  aspects  of  the  industry  and 
control  technologies,  and  Mr.  Fred 
Dimmick  or  Mr.  Glibert  H.  Wood.  (919) 
541-5578.  concerning  regulatory 
decisions.  The  address  for  these 
contacts  is  Elmission  Standards  and 
Engineering  Division  (MD-13).  U.S. 
Environmental  Protection  Agency. 
Research  Triangle  Park.  North  Carolina 
27711. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Revisions  to  Current 
Standard 

Revisions.  Several  administrative 
changes  are  being  proposed  as  a  result 
of  a  review  of  the  national  emission 
standard  for  VC.  No  major  revisions  are 
being  proposed  to  the  standard.  As  with 
the  current  standard  for  VC.  the 
revisions  are  being  established  under 
Section  112  of  the  Clean  Air  Act.  The 
significant  administrative  revisions 
include:  (1)  Reformatting  the  emission 


limit  for  relief  valve  discharges.  (2) 
providing  a  compliance  test  procedure 
and  a  specific  emission  limit  for 
operators  who  perform  stripping 
operations  in  reactors,  and  (3)  specifying 
requirements  for  leak  detection  and 
repair  programs  for  certain  equipment  in 
VC  service.  Additional  minor 
administrative  changes  to  the  standard 
are  being  proposed  and  are  explained 
later  in  this  premable. 

Summary  of  Health.  Environmental, 
Energy,  and  Economic  Impacts.  Since  no 
major  revisions  to  the  standard  are 
being  proposed,  the  impacts  resulting 
from  the  current  standard  remain 
generally  unchanged.  In  1975.  it  was 
estimated  that  emissions  of  VC  from 
plants  producing  ethylene  dichloride 
(EDC).  VC  monomer  and  polyvinyl 
chloride  (PVC)  would  be  reduced  from 
96.000  Mg/yr  to  4.910  Mg/yr  under  the 
current  standard,  representing  an 
emission  reduction  of  91.000  Mg/yr  of 
VC  (or  95  percent  of  VC  emissions). 
Emissions  of  volatile  organic  compounds 
(VOC)  and  EDC  are  also  reduced  under 
the  standard. 

The  estimated  risks  attributed  to 
exposure  to  VC  from  EDC/VC  and  PVC 
plants  in  operation  prior  to  the  current 
standard  were  5.5  cases  per  year  for 
liver  angiosarcoma  and  11  cases  per 
year  for  all  cancers.  The  risks  attributed 
to  exposure  to  VC  from  sources  under 
the  current  standard  have  been 
estimated  to  be  0.28  cases  per  year  for 
liver  angiosarcoma  and  0.55  cases  per 
year  for  all  cancers. 

In  1975,  the  estimated  capital  cost  for 
existing  plants  to  meet  the  VC  standard 
was  $198  million,  of  which  $15  million 
was  for  EDC  and  VC  monomer  plants 
and  $183  million  was  for  PVC  plants. 
The  EPA  estimated  that  the  annualized 
cost  (including  capital  amortization,  etc.) 
to  these  plants  to  maintain  the  required 
emission  levels  would  be  $70  million  per 
year. 

Background 

The  VC  standard  was  proposed  on 
December  24. 1975  (40  Fr  59532),  and 
promulgated  on  October  21, 1976  (41  Fr 
46559).  It  is  applicable  to  plants 
producing  EDC  by  the  reaction  of 
oxygen  and  hydrogen  chloride  with 
ethylene,  plants  producing  VC  by  any 
process,  and  plants  producting  one  or 
more  polymers  containing  any  fraction 
of  VC.  These  plants  are  subject  to 
different  requirements  at  numerous  VC 
emission  points  in  the  manufacturing 
process.  These  requirements  include 
numerical  emission  limits,  equipment 
specifications,  and  work  practices. 

The  standard  was  designed  to 
minimize  the  health  risks  associated 
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with  VC  by  requiring  reasonable  control 
measures.  As  stated  in  the  preamble  to 
the  proposed  standard  (40  Fr  59532, 
December  24, 1975),  there  is  no  known 
threshold  level  of  effects  for  VC. 
Therefore,  the  only  approach  that  would 
eliminate  health  risks  associated  with 
VC  would  ban  its  production  and  use. 
This  approach  was  not  selected.  Rather, 
an  approach  was  selected  to  minimize 
the  health  risks  associated  with  VC  by 
use  of  reasonable  control  measure. 

On  November  19, 1976.  the 
Environmental  Defense  Fund  (EDF) 
petitioned  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  to  review  the  standard.  On 
March  24, 1977,  the  EDF  and  the  EPA 
moved  to  dismiss  the  proceedings  on  the 
basis  of  a  settlement  agreement 
requiring  the  EPA  to  propose 
amendments  which  would  require 
increased  efficiency  of  existing  control 
equipment,  require  more  stringent 
control  of  new  sources,  and  prohibit 
increases  in  emissions  within  the 
vicinity  of  an  existing  source  due  to  new 
construction.  The  preamble  to  the 
proposed  amendments  was  to  state  that 
the  EPA's  policy  for  regulating 
carcinogens  under  Section  112  of  the 
Clean  Air  Act  would  include  a  general 
goal  of  eliminating  emissions  of 
carcinogens  and  that  the  EPA  would 
initiate  a  review  of  the  VC  standard  3 
years  after  the  promulgation  of  the 
amendments. 

On  June  2, 1977,  the  amendments  were 
proposed  (42  FR  28154).  Many  comments 
pertaining  to  policy,  technological 
feasibility,  and  procedural  aspects  of  the 
proposed  amendments  were  received. 
Review  of  these  comments  indicated 
that  additional  technical  data  and  cost 
information  were  required  before  the 
proposed  amendments,  or  revisions  of 
the  proposed  amendments,  could  be 
promulgated. 

Meanwhile,  the  EDF  filed  a  petition 
with  the  EPA  requesting  the 
establishment  of  a  comprehensive 
program  for  regulating  airborne 
carcinogens  under  Section  112  of  the 
Clean  Air  Act.  The  aspects  of  the  EDF's 
petition  concerning  the  development  of 
standards  under  Section  112  were 
similar  to  those  proposed  in  the  June  2, 
1977,  amendments  to  the  VC  standard. 
Based  on  the  similarity  of  the  proposed 
amendments  and  the  EDFs  requested 
comprehensive  program  for  regulating 
airborne  carcinogens,  the  EPA  believed 
that  it  should  not  take  fmal  action  on  the 
proposed  VC  amendments  until  after  it 
had  acted  on  the  EDF's  petition. 

On  October  10. 1979  (44  FR  58642),  the 
EPA  proposed  "Policy  and  Procedures 
for  Identifying,  Assessing,  and 


Regulating  Airborne  Substances  Posing 
a  Risk  of  Cancer."  This  proposal 
addressed  several  issues  which  were 
central  to  the  proposed  VC 
amendments.  It  also  articulated  the 
EPA's  conclusion  that  Section  112  does 
not  express  an  intent  to  eliminate  totally 
all  risks  from  emissions  of  airborne 
carcinogens.  The  EPA's  selection  of  the 
level  of  control  for  a  hazardous  air 
pollutant  emission  standard  would  not 
be  based  on  a  policy  that  requires  zero 
emissions  of  carcinogens.  This  policy  is 
consistent  with  the  basis  for  other 
recent  actions  under  Section  112.  For 
example,  standards  for  benzene  from 
coke  ovens  and  leaks  from  equipment 
components  in  benzene  service  are  not 
based  on  a  zero  emissions  policy  but 
rather  on  a  reasonable  level  of  control, 
which  considers  emissions  and  health 
risks. 

The  EPA  believes  it  is  not  appropriate 
to  leave  the  proposed  amendments  to 
the  VC  standard  in  effect  or  to 
promulgate  amendments  based  on  the 
proposed  amendments.  Therefore,  the 
June  2, 1977,  proposal  is  withdrawn.  As 
described  in  the  following  section  of  this 
notice,  the  EPA  began  a  review  study  to 
obtain  additional  technical  data  and 
cost  information  and  to  determie 
whether  other  amendments  to  the 
standard  are  needed.  New  amendments 
developed  as  a  result  of  the  review 
study  are  proposed  in  this  notice. 

Review  of  VC  Standard 

Early  in  1980  the  EPA  began  a  review 
of  the  VC  standard.  The  primary 
purpose  of  the  review  was  to  investigate 
the  adequacy  and  appropriateness  of  the 
standard  in  light  of  policy  decisions, 
health  studies,  control  technology 
developments,  and  enforcement  and 
compliance  experience  which  have 
occurred  since  the  standard  was  first 
promulgated.  The  review  consisted  of  a 
screening  study  of:  (1)  Existing  and  new 
control  technologies,  (2)  sources  not 
regulated  by  the  standard,  and  (3) 
enforcement  and  compliance  experience 
since  promulgation  of  the  standard. 
Information  and  data  evaluated  during 
this  study  were  obtained  through 
literature  searches,  plant  visits,  and 
interviews  with  industrial 
representatives  and  EPA  regional 
personnel  involved  in  enforcement  and 
surveillance  of  the  VC-emitting 
industries.  The  information  and  data  are 
presented  in  a  document  that  may  be 
obtained  as  described  in  the  ADDRESSES 
section  of  this  preamble.  Decisions 
based  on  this  review  are  summarized  in 
the  next  two  sections  of  this  preamble. 

As  another  aspect  of  the  review  of  the 
VC  standard,  the  EPA's  Carcinogen 


Assessment  Group  reviewed  new  health 
studies  that  have  become  available 
since- the  standard  was  promulgated. 
This  review  included  a  study  of  the 
estimated  carcinogenic  strength  of  VC 
(the  VC  unit  risk  number]  and  focused 
on  whether  this  number  should  be 
changed  to  reflect  new  informaton. 
Since  the  current  standard  was 
promulgated,  new  occupational  studies 
have  confirmed  qualitatively  that  liver 
and  brain  cancer  incidence  are 
asociated  with  population  exposure  to  ' 
atmospheric  VC.  However,  none  of 
these  new  studies  have  sufficient 
exposure  information  to  warrant  a 
refinement  of  the  quantitative  cancer 
risk  estimate. 

Findings  and  Conclusions  of  the  Review 
Study 

The  findings  and  conclusions  of  the 
VC  review  study  are  presented  in  the 
following  subsections.  The  first 
subsection  discusses  the  need  and  basis 
for  the  current  standard.  The  second 
subsection  addresses  the  level  of  control 
required  by  the  current  standard.  The 
third  subsection  identifies  source 
categories  not  covered  by  the  current 
standard  and  evaluates  the 
appropriateness  of  regulating  these 
sources. 

(1)  Need  and  Basis  for  Current  Standard 

The  current  VC  standard  was 
established  based  on  judgments 
concerning  the  costs  and  benefits  of  the 
standard  to  society.  The  standard  is  not 
designed  to  eliminate  VC  exposure  risk 
entirely.  Rather,  it  strikes  a  balance 
between  public  health  protection  and 
the  cost  of  that  protection.  Data 
(evaluated  before  the  current  standard 
was  established]  strongly  indicate  that 
VC  causes  or  contributes  to  the 
development  of  angiosarcoma,  other 
cancers,  and  various  noncarcinogenic 
disorders  in  people  with  occupational 
exposure  and  in  animals  with 
experimental  exposure  to  VC.  Although 
no  dose-response  data  are  available  at 
the  concentrations  of  VC  found  in  the 
ambient  air,  the  EPA  concluded  when 
the  standard  was  established  that  any 
atmospheric  concentration  of  VC  poses 
some  public  heath  risk.  To  eliminate  the 
risk  of  VC  exposure  entirely,  a  complete 
prohibition  of  all  VC  emissions  would 
be  necessary.  This  would  require  the 
closure  of  the  entire  industry  and  result 
in  serious,  adverse  economic  impacts. 
Furthermore,  the  EPA  concluded  at  the 
time  the  current  standard  was 
established  that  a  complete  prohibition 
of  all  VC  emissions  would  not  be 
desirable  or  necessary.  The  EPA 
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cooduded  thia  in  view  at  (1)  the 
benericial  uses  of  VC  products  for  which 
desirable  substitutes  are  not  readily 
available:  (2)  the  potential  adverse 
health  and  environmental  impacts 
associated  with  VC  substitutes  that 
have  not  been  throughly  studied:  (3)  the 
number  of  employees,  particularly  in 
fabrication  industries,  who  would 
become  at  least  temporarily 
unemployed:  and  (4)  the  availability  of 
control  technology  that  is  capable  of 
substantially  reducing  emissions  of  VC 
into  the  atmosphere. 

Although  all  EDC  VC  and  PVC  planU 
have  now  incorporated  VC  emission 
controls,  the  maintenance  of  a  Federal 
standard  for  VC  is  still  considered 
necessary.  The  VC  standard  contains 
requirements  for  the  proper  operation 
and  maintenance  of  control  devices  and 
the  proper  implementation  of  work 
practices.  These  requirements  reflect  an 
appropriate  balance  between  the  need 
to  minimize  health  risks  and  the 
avoidance  of  unreasonable  economic 
and  community  impacts  which  would 
result  from  standards  designed  to 
reduce  risks  to  zero.  Relative  to  the 
initial  control  costs,  the  additional  cost 
of  maintaining  and  implementing  the 
Federal  VC  standard  is  small. 
Nevertheless,  if  the  Federal  standard  is 
discontinued,  these  small  costs  may  be 
sufficient  to  provide  the  industry  with 
an  economic  incentive  for  discontinuing 
the  use  of  proper  control  measures. 
Thus,  the  continued  maintenance  of 
Federal  standards  for  the  control  of  VC 
is  necessary  to  ensure  a  continuation  of 
the  current  level  of  control. 
Additionally,  the  standard  is  important 
for  the  control  of  VC  emissions  from 
plants  built  in  the  future.  The 
consequence  of  not  maintaining  a 
Federal  standard  would  be  to  increase 
the  carcinogenic  risk  to  large  segments 
of  the  population.  (In  1975  when  the 
standard  was  originally  proposed, 
approximately  4.6  million  people  lived 
within  a  5-mile  radius  of  EDC  VC  and 
PVC  pUnts.)  Accordingly,  the  EPA  has 
concluded  that  ihe  maintenance  of  the 
Federal  standard  for  VC  or  reasonable 
revision  of  the  standard,  is  appropriate. 

(2)  Review  of  Technology-Based  Leve/ 
of  Control 

This  subsection  describes  the  status 
of  the  technology-based  level  of  control 
for  sources  covered  by  the  current 
standard.  The  present  status  of 
emissions  from  sources  covCTed  by  the 
current  VC  standard  is  presented  in 
Table  1. 


Table  i  .  Status  of  Current  Ejmssiom  lev- 
els From  Sources  Covered  by  the  Vinyl 
Chloride  NESHAP 
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10 ppmv  Standard.  Emission  sources 
covered  by  this  standard  include  EDC 
purification  and  VC  monomer  formation 
and  purification  equipment,  monomer 
recovery  sj'stems  and  other  equipment 
at  PVC  plants,  and  vents  from  fugitive 
emission  capture  systems.  The  standard 
is  based  pnmarily  on  the  control  of 
these  emissions  by  incineration  or  other 
primary  control  devices  and  specifies  an 
emission  limit  of  10  parts  per  million  by 
volume  (ppmv)  of  VC  averaged  over  a  3- 
hour  period.  The  10  ppmv  standard 
applies  to  control  device  bypass 
streams. 

One  of  the  amendments  proposed  in 
1977  would  have  required  reduction  of 
the  emission  limit  from  10  to  5  ppmv. 
The  goal  of  the  proposed  5  ppmv  limit 
was  to  ensure  that  the  standard 
continued  to  approach  a  "zero  emission 
goal"  by  requiring  owners  and  operators 
both  to  maximize  the  effectiveness  of 
existing  control  systems  and  to  design 
improved  new  control  systems  at  the 
time  of  construction.  The  5  ppmv  limit 
was  not  based  on  data  for  control 
technology  different  from  that  analyzed 


at  the  time  of  the  promulgation  of  the  10 
ppmv  limit. 

Comments  received  on  the  proposed 
1977  amendments  stated  that  in  order  to 
meet  a  limit  of  5  ppmv.  a  control  device 
would  have  to  be  capable  of  control  at  a 
level  even  lower  than  5  ppmv  to  offset 
emission  fluctuations.  Commenters  also 
stated  that  a  change  from  10  to  5  ppmv 
would  result  io  little  reduction  in  mass 
emissions  of  VC.  Finaly,  commenters 
questioned  the  rationale  of  the  "zero 
emission  goal"  policy. 

Because  the  proposed  5  ppmv 
emission  limit  was  not  based  oo  data 
from  a  control  technology  different  from 
that  analyzed  for  the  current  standard 
and  because  10  ppmv  represents  the 
lowest  level  of  control  which  has  been 
consistently  achieved,  the  EPA 
withdraws  the  proposed  5  ppmv  limit 
and  afHrms  the  original  10  ppmv  limit  If 
such  a  technology  had  been  identified,  it 
could  have  been  the  basis  of  a  revised 
standard.  However,  during  the  review 
study  no  more  advanced  technology  was 
identified,  even  though  additional  data 
on  incinerators,  carbon  adsorbers,  and 
solvent  absorption  control  systems  on 
existing  plants  were  obtained.  Although 
these  data  indicate  that  incinerators  are 
capable  of  reducing  emissions  below  10 
ppmv.  10  ppmv  represents  the  lowest 
level  of  control  which  has  been 
consistently  achieved.  Based  on  this 
information,  the  EPA  has  concluded  that 
there  is  no  improved  or  new  control 
technology  that  has  been  demonstrated 
to  significantly  and  consistently  reduce 
emissions  to  a  level  below  that  required 
by  the  current  standard.  Therefore,  no 
further  technological  investigation  of  the 
10  ppmv  standard  is  planned. 

Oxychhrination  Vent  Standard — 0.2 
g/kg  EDC.  The  current  oxychlorination 
vent  standard  of  0.2  g  of  VC  per  kg  of 
EDC  does  not  require  an  add-on  control 
device,  instead,  the  limit  can  be 
achieved  at  most  plants  by  oontrolling 
operating  conditions  and  at  the 
remaining  plants  through  process 
modifications.  At  the  time  the  original 
standard  was  written,  incineration  of 
oxychlorination  vent  emissions  was 
investigated.  Because  of  expected  high 
energy  costs  associated  with 
supplemental  fuel  requirements  for 
combustion,  incineration  was 
determined  not  to  be  a  reasonable 
method  of  control  for  this  source. 

The  amendments  proposed  in  1977 
specified  a  level  of  5  ppm  for  the 
oxychlorination  vent.  The  proposed 
requirement  was  based  on  installation 
of  an  oxygen  feed  system  with  an 
incinerator  or  equipment  control  device. 
The  use  of  oxygen  feed  in  the  EDC 
oxychlorinaton  process  decreases  the 
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volume  of  inert  substances  in  the  vent 
stream  and.  consequently,  the  cost  for 
supplemental  fuel  required  for 
incineration.  Comments  received  on  this 
proposed  amendment  focused  primarily 
on  the  high  expense  and  large  energy 
requirements  associated  with  the 
production  of  oxygen. 

The  review  study  ideatified  no  control 
technology  for  oxychlorination  vents  at 
EDC/VC  plants  that  had  not  been 
considered  during  the  development  of 
the  original  standard.  Additionally,  the 
EPA  reevaluated  the  cost  of  retrofit 
incinerator  controls  and  reached  the 
same  conclusion  drawn  in  the 
development  of  the  original  standard. 
As  before,  the  high  cost  associated  with 
incinerating  oxychlorination  vents  at 
existing  EDC/VC  plants  makes  this  level 
of  control  unreasonable.  Thus,  the 
current  standard  of  0.2  g/kg  EDC  is 
considered  still  to  be  the  most 
reasonable  level  of  control  for  existing 
oxychlorination  vents.  In  addition,  the 
review  study  concluded  that  significant 
new  construction  or  modification  of 
EDC/VC  plants  is  not  expected.  At  this 
time,  only  one  new  EDC/VC  facility  is 
reportedly  planned.  (BF  Goodrich  has 
plans  to  construct  an  EDC/VC  facility  in 
Convent,  Louisiana.)  Oxychlorination 
vents  at  new  EDC/VC  plants  will  be 
regulated  by  the  proposed  standards  of 
performance  for  air  oxidation  processes 
(40  CFR  Part  60  Subpart  III)  or  by  the 
BACT  or  LAER  requirements  of  new 
source  review  regulations  applicable  in 
specific  locations  to  a  level  comparable 
to  that  achievable  through  the  use  of 
incineration.  Because  the 
technologically  achievable  level  of 
control  is  assured  through  the  current 
requirements,  the  EPA  concluded  that 
investigation  of  additional  control  (i.e., 
incineration]  was  not  required  for 
oxychlorination  vents. 

Reactor  Opening— 0.02  g/kg  PVC 
Product.  The  current  VC  standard 
restricts  emissions  during 
polymerization  reactor  openings.  The 
standard  was  based  on  reactor  purging 
and  on  a  reduction  in  the  frequency  of 
reactor  openings.  An  increased  level  of 
control  was  not  proposed  in  the  1977 
amendments.  (The  level  of  control 
provided  by  the  current  standard, 
0.02  g/kg  of  PVC  product,  reduces  VC 
emissions  to  about  1.36  Mg  per  year  for 
a  model  PVC  plant.)  During  the  review 
of  the  standard,  no  technology  was 
identified  that  would  provide  additional 
VC  reductions  beyond  the  level  of  the 
current  standard.  Therefore,  the  EPA  is 
not  investigating  further  the  control  of 
reactor  openings. 

Combined  Sources  After  Resin 
Stripping.  The  sources  of  VC  emissions 
covered  under  the  current  standard 


include  blend  tanks,  dryers,  centrifuges, 
storage  silos,  bagging  operations,  and 
any  sources  following  the  stripper. 
Control  of  these  emissions  is  based  on 
either  stripping  the  PVC  resin  to  a 
specified  (based  on  resin  type)  residual 
VC  level  (i.e.,  400  ppm  for  suspension, 
bulk,  solution,  and  latex  resins;  and 
2,000  ppm  for  dispersion  resins)  or 
controlling  the  emissions  from  all 
sources  following  the  stripper  with  a 
control  device.  The  1977  proposed 
amendments  would  have  required  "new 
resins"  to  be  stripped  to  lower  levels 
(i.e.,  100  ppm  for  suspension,  bulk, 
solution,  and  latex  resins;  and  500  ppm 
for  dispersion  resins).  When  the 
amendments  were  proposed,  the  EPA 
believed  that  some  resins  could  meet  the 
proposed  limits;  whereas,  for  other 
resins  the  manufacturer  would  have 
been  required  to  develop  improved 
stripping  technology  or  not  to  produce 
the  resin. 

Industry  comments  stated  that  most 
dispersion,  copolymer,  and  bulk  resins 
would  suffer  degradation  if  more 
stringent  emission  limits  were  imposed. 
Additionally,  the  commenters  noted  the 
inherent  difficulties  in  defining  a  "new 
resin."  Information  submitted  by 
commenters  indicated  that  minor 
adjustments  to  resin  compositions  are 
made  routinely,  and  completely  new 
resins  are  rarely,  if  ever,  made.  As  a 
result  of  these  comments,  the  EPA 
•  concluded  that  it  is  impossible  in  many 
cases  to  distinguish  between  new  and 
existing  resinsand  still  have  any  resins 
covered  by  the  proposed  amendments. 
Further,  the  proposed  amendments  did 
not  address  what  levels  of  control  could 
be  achieved  by  improved  stripping 
technology.  For  these  reasons,  the  EPA 
chose  to  evaluate  whether  higher  levels 
of  control  are  achievable  for  all  resins, 
or  only  for  some  special  classes  of 
resins. 

The  review  study  Tound  that  resin 
stripping  technology  has  improved  since 
the  current  standard  was  promulgated, 
and  that  some  processors  can  achieve 
lower  resin  residual  VC  levels  than 
those  required  in  the  original  standard. 
In  certain  cases,  some  resins  can  meet 
the  more  stringent  levels  specified  in  the 
previously  proposed  amendments. 
However,  other  processors 
manufacturing  resins  of  differing  grades 
and  characteristics  can  only  marginally 
comply  with  the  original  standard. 
Because  of  the  wide  variation  in  resin 
grades  and  characteristics,  it  cannot  be 
concluded  that,  even  though  a  particular 
resin  made  by  one  company  can  meet  a 
particular  level,  any  other  resin  or 
similar  resins  produced  by  another 
company  could  also  meet  that  level. 
Furthermore,  in  some  cases  these 


processors  meeting  the  more  stringent 
limits  proposed  previously  are  stripping 
these  resins  to  this  low  level  to  offset 
emissions  from  those  resins  which  are 
more  difficult  to  strip.  Without  this 
ability  to  average  the  emissions  and 
reductions  among  resins,  these 
processors  might  not  achieve  the  current 
standard.  Exempting  resin  grades 
known  to  be  difficult  to  strip  is  not 
feasible  because  these  resins  cannot 
readily  be  defined.  For  the  foregoing 
reasons,  the  EPA  has  concluded  that 
there  is  no  demonstrated  level  of  control 
which  could  significantly  and 
consistently  reduce  residual  VC  levels 
in  resins  to  levels  below  that  required 
by  the  current  standard.  Therefore,  the 
EPA  is  not  investigating  further  the 
control  of  the  combined  sources  after 
stripping. 

Equipment  Leaks.  Because  little  was 
known  about  leak  detection  and 
elimination  programs  for  control  of 
equipment  leaks  from  components  in  VC 
service,  specific  requirements  for  these 
programs  were  not  included  in  the 
current  standard.  Instead,  each  plant 
was  required  to  institute  and  implement 
a  formalized  leak  detection  and 
elimination  program  incorporating  both 
a  fixed-point  monitor  and  a  portable 
monitor.  Plant-specific  programs  were 
subject  to  approval  by  the 
Administrator.  Consequently,  due  to 
site-specific  differences  among  plants, 
as  well  as  variations  in  leak  definitions 
and  monitoring  practices,  differences  in 
control  of  equipment  leaks  among  the 
plants  have  resulted.  Since  the  standard 
was  promulgated,  the  EPA  has  obtained 
more  information  pertaining  to  the 
control  of  equipment  leaks  from 
components  in  VC  service.  With  the 
information  obtained  form  the 
development  of  other  standards,  an 
effective  leak  detection  and  repair 
program  based  on  use  of  a  portable 
monitor  can  now  be  specified  for 
equipment  covered  by  this  program.  The 
specific  leak  detection  and  repair 
requirements  are  discussed  in  the 
Administrative  Revisions  section  of  this 
preamble. 

Relief  Valve  Discharge  Standard. 
Sources  of  VC  emissions  covered  by  this 
standard  include  discharges  from  relief 
valves  on  pressure  vessels,  transfer 
lines,  and  other  equipment  in  EDC/VC 
and  PVC  plants.  TTie  standard  is  based 
on  emission  control  by  a  combination  of 
equipment  and  process  modifications, 
and  (jperational  procedures,  found  in 
plants  during  development  of  the 
standard.  An  exact  combination  of 
modifications  and  operational 
procedures  was  not  specified.  Instead,  a 
performance  standard  (i.e.,  an  emission 
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standard)  was  established  because  it 
was  believed  that  different 
combinations  could  be  equally  elective 
in  controlling  relief  valve  discharges. 
The  current  format  of  the  standard 
prohibits  all  relief  valve  discharges 
except  emergency  discharges. 
Emergency  discharges  are  described  as 
those  which  could  not  have  been 
avoided  by  taking  measures  to  prevent 
the  discharge  (i.e.,  those  that  are 
"nonpreventable").  Since  the  standard 
was  promulgated,  all  plants  have 
experienced  some  releases.  Many  of 
these  releases  are  considered 
preventable  by  the  EPA.  Based  on  visits 
to  plants  with  good  compliance 
histories,  the  EPA  concluded  that  a  level 
of  performance  reflecting  compliance 
with  the  cujTent  format  of  the  standard 
through  the  combined  effects  of 
equipment,  process  modifications  and 
operational  procedures  remains 
reasonable,  during  the  review,  no 
technological  level  of  control  was  found 
that  would  provide  for  a  more  stringent 
standard.  Therefore,  the  standard  is  still 
considered  to  reflect  the  appropriate 
level  of  control  for  these  sources. 
However,  as  discussed  in  the 
Administrative  Revisions  section  of  the 
preamble,  the  EPA  is  proposing  to  revise 
the  standard  by  setting  limits  for  relief 
valve  discharges  in  a  different  format. 

Administrative  Aspects  of  the 
Standard.  Even  though  the  EPA  decided 
not  to  revise  the  level  of  control 
associated  with  the  ciurent  VC 
standard,  the  EPA  identified  revisions  to 
several  administrative  aspects  of  the 
standard.  These  revisions  as  well  as 
those  identified  above,  are  discussed  in 
the  Administrative  Revisions  section  of 
the  preamble. 

(3)  Review  of  Sources  Not  Previously 
Covered 

This  subsection  discusses  the  status 
of  VC  sources  not  covered  by  the 
current  standard  that  were  identified  in 
the  review  study.  For  these  sources,  the 
EPA  assessed  whether  a  Federal 
standard  was  warranted.  The  EPA's 
assessment  of  these  sources  was  based 
primarily  on  3  quantitative  analysis  of 
VC  emissions  from  these  sources 
combined  with  a  qualitative  analysis  of 
risks  associated  with  exposure  to  VC 
from  these  soim:es.  The  EPA  considers 
these  analyses  to  be  adequate  in  place 
of  a  thorough  quantitative  risk 
assessment  for  purposes  of  determining 
whether  a  Federal  standard  is 
warranted  for  these  sources.'  Because 
these  sources  are  already  relatively 
well-controlled  and  the  quantity  of  VC 
emission,  and  consequently,  the  risks 
associated  with  exposure  to  VC  from 
these  sources,  are  small  in  comparison 


to  sources  covered  by  the  VC  standard, 
the  EPA  concluded  that  none  of  the 
additional  sources  identified  in  the 
review  study  warrant  a  Federal 
standard. 

Miscellaneous  Sources  of  VC 
Emissions.  Miscellaneous  sources  are 
plants  other  than  PVC  and  EDC/VC 
plants  that  use  VC  as  a  raw  material  or 
produce  VC  as  an  intermediate  or  by- 
product. The  EPA  has  identified  four 
such  plants,  two  of  these  plants  produce 
1.1.1-trichloroethane.  one  produces 
perchloroethylene  and  trichloroethylene 
and  the  fourth  plant  produces  pesticides. 
(An  additional  1,1.1-trichloroethane  unit 
was  constructed  at  a  fourth  location  but 
has  reportedly  never  operated.  There 
are  no  plans  to  operate  in  the  furture.) 
Review  of  VC  emission  sources  at  the 
identified  plants  showed  them  to  be  well 
controlled.  Emissions  of  VC  from  these 
plants  are  primarily  from  fugitive 
sources  and  range  from  less  than  1  Mg/ 
yr  to  14  Mg/yr  per  plant.  In  general,  the 
VC  NESHAP  requirements  for  process 
vents  and  equipment  in  VC  service  are 
being  met  at  the  miscellaneous  sources 
due  to  company  policy  considerations 
and  State  and  local  regulatory 
requirements.  In  addition,  many  of  the 
equipment  components  in  VC  service 
would  be  covered  by  standards  of 
performance  for  new  sources  and 
standards  for  sources  in  nonattainment 
areas.  Based  on  the  investigation  of 
these  sources,  the  EPA  concluded  that 
they  are  already  relatively  well- 
controlled  and  do  not  contribute 
significantly  to  VC  exposure.  For  these 
reasons,  additional  requirements  for 
miscellaneous  sources  of  VC  are  not 
being  proposed  at  this  time. 

PVC  Fabrication  Plants.  There  are 
about  8.000  fabrication  plants  which 
take  the  resin  produced  by  PVC  plants 
and  fashion  it  into  intermediate  or  final 
products.  Emissions  from  these  plants 
are  estimated  to  be  about  0.0035  Mg/yr 
per  plant.  In  comparison  to  VC 
production  plants  (which  typically  emit 
about  92  Mg/yr).  PVC  fabrication  plants 
are  small  emitters  of  VC.  If  standards 
were  developed  for  this  category  they 
would  not  result  in  reduced  emissions 
because  the  best  control  for  these  plants 
is  to  reduce  the  VC  levels  in  the  resins 
being  processed  by  the  fabricators. 
Resin  stripping  beyond  the  level  that 
process  economics  would  dictate  is 
already  being  done  as  a  result  of  the 
EPAs  current  standard  and  OSHAs  VC 
standard,  based  on  the  EPA's 
assessment  of  these  sources,  the  EPA 
concluded  that  they  do  not  contribute 
significantly  to  VC  exposure.  Therefore, 
the  EPA  believes  that  the  evaluation  of 
controls  for  PVC  fabrication  plants  is 


unnecessary  and  that  the  current  level 
of  control  resulting  from  the  EPA's 
standard  and  OSHA's  standard  is  still 
reasonable. 

Landfills.  Off-specification  resins 
containing  VC  has  been  taken  to 
landfills  where  the  gaseous  VC  can  be 
released.  However,  the  current  EPA 
standard  intends  that  all  resins, 
including  off-specification  resins,  be 
stripped  to  reduce  the  VC  emissions 
from  sources  downstream  from  the 
stripper.  In  order  to  clarify  that  stripping 
requirements  also  apply  to  the  off- 
specification  resins  before  removal  of 
landfills,  these  requirements  are  being 
restated  to  explicity  address  off- 
specification  resins.  The  EPA  believes 
that  the  level  of  control  resulting  from 
the  stripping  requirements  is  reasonable; 
thus,  VC  emission  requirements  for 
landfills  are  not  being  proposed  today. 
However,  the  EPA  recognizes  that  VC 
may  be  emitted  from  hazardous  waste 
landfills  and  is  evaluating  and  may 
regulate  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
volatile  emissions  (including  VC)  from 
landfills  at  hazardous  waste  disposal 
facilities.  The  EPA  also  recognizes  that 
VC  has  been  detected  in  municipal 
landfills.  Therefore,  in  addition  to 
assessing  VC  emissions  from  hazardous 
waste  disposal  facilities,  a  (RCRA) 
Subtitle  D  TASK  FORCE  has  been 
formed  which  will  assess  all 
environmental  releases  including  air 
emissions  from  Subtitle  D  facilities  (a 
category  which  includes  municipal 
landfills). 

Administrative  Revisions 

As  discussed  in  the  Findings  and 
Conclusions  of  the  Review  Study  section 
of  this  preamble,  the  EPA  identified 
several  administrative  revisions  that  are 
appropriate  as  a  result  of  the  review 
study.  The  rationale  for  the  proposed 
administrative  revisions  is  presented  in 
this  section  of  the  preamble.  These 
revisions  include:  (1)  Reformatting  the 
emission  limit  for  relief  valve 
discharges.  (2)  providing  a  compliance 
test  procedure  and  a  specific  emission 
limit  for  operators  who  strip  in  the 
reactors,  (3)  specifying  requirements  for 
leak  detection  and  repair  program  for 
equipment  components  in  VC  service, 
and  (4)  miscellaneous  revisions. 

Relief  Valve  Discharges 

Background.  The  current  format  of  the 
standard  for  relief  valve  discharges 
allows  only  "emergency  '  discharges 
(i.e..  discharges  that  could  not  be 
avoided  by  taking  preventive  measures). 
The  standard  applies  to  all  pressure 
relief  devices  on  pressure  vessels. 
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transfer  lines,  and  other  equipment  in 
EDC/VC  and  PVC  plants.  The  control 
techniques  considered  as  the  basis  of 
the  standard  involve  a  combination  of 
equipment  modifications,  process 
modifications,  and  operational 
procedures.  An  exact  combination  of 
modifications  and  operational 
procedures  was  not  specified  in  the 
current  standard;  rather,  a  performance 
standard  (i.e.,  an  emission  standard) 
was  established  because  different 
combinations  of  the  modifications  and 
procedures  were  expected  to  be  equally 
effective  in  controlling  relief  valve 
discharges. 

Based  on  6  years  of  enforcement  and 
compliance  experience,  the  EPA  has 
concluded  that  the  relief  discharge 
standard  has  resulted  in:  (1)  Significant 
reductions  in  the  frequency  and  quantity 
of  VC  discharges  from  relief  valves.  (2) 
significant  use  of  agency  resources  to 
evaluate  individual  discharges  for 
preventability.  and  (3)  uncertainty  on 
the  part  of  producers  regarding  whether 
they  comply  with  the  standard. 
Additionally,  the  EPA  learned  some  of 
VC  and  PVC  believe  that  this  part  of  the 
current  standard  applies  only  to 
discharges  through  safety  relief  valves 
and  that  discharges  through  other 
pressure  relief  devices,  such  as  rupture 
disks  or  manual  or  automatic  vent 
valves,  are  not  covered.  This 
interpretation  is  not  compatible  with  the 
intent  behind  the  current  standard.  To 
provide  more  efficient  enforcement  by 
decreasing  the  burden  of  individual 
preventability  assessments  on  the  EPA, 
and  to  provide  a  better  understanding  to 
plant  operators  of  the  goal  of  the 
standard,  the  EPA  is  proposing  to 
reformat  the  standard  for  relief  valve 
discharges  and  to  define  the  emission 
points  covered  by  this  standard  to 
include  appropriately  all  pressure  relief 
devices.  As  discussed  more  completely 
in  the  following  sections,  the  EPA  is 
proposing  to  change  the  format  of  the 
numerical  limits  in  the  standard  to 
reflect  the  number  of  discharges  that 
occur  from  those  plants  complying  with 
the  format  of  the  current  standard. 

The  EPA  found  in  the  review  study 
that  efforts  by  all  EDC/VC  and  PVC 
producers  to  comply  with  the  standard 
are  reflected  in  their  preformance  (in 
terms  of  size  and  frequency  of 
discharges)  since  the  standard  went  into 
effect.  In  general,  a  reduction  in  the 
reported  frequency  and  size  of  relief 
valve  discharges  by  PVC  producers  has 
occurred  since  1978.  A  further  decrease 
in  relief  valve  discharges  by  the  PVC 
industry  occurred  between  1980  and 
1981.  Performance  by  the  EDC/VC 
industry  exhibited  a  less  marked  trend 


of  decreased  discharges  over  the 
compliance  period.  Following  an  initial 
drop  in  relief  valve  discharges  after  the 
standard  went  into  effect,  the  frequency 
and  quantity  of  relief  valve  discharges 
by  EDC/VC  plants  have  decreased 
slightly  or  remained  relatively  constant. 

General  Basis  for  Numerical  Limits. 
In  selecting  the  proposed  numerical 
limits.  EPA  first  evaluated  in  detail  the 
recent  performance  (1981  to  1983)  of  five 
PVC  plants  and  one  EDC/VC  plant. 
These  plants  were  chosen  based  on 
discussions  with  EPA  Regional  Office 
personnel  and  industry  and  were 
intended  to  represent  plants  with  good 
relief  valve  discharge  records.  In 
general,  the  EPA's  evaluation  of  these 
plants  indicates  that  each  has  adopted 
the  combination  of  equipment, 
operational  procedures  and  attitude 
toward  prevention  of  relief  discharges 
intended  by  the  current  standard,  and 
that  their  resulting  performance  is 
consistent  with  compliance  with  the 
current  standard.  The  EPA's  evaluation 
found  that  a  few  discharges  may 
continue  to  occur  from  some  plants  that 
comply  with  the  standard.  This 
observation  is  consistent  with  the 
expectation  held  by  the  EPA  when  the 
standard  was  written. 

In  order  to  revise  the  standard  in 
terms  of  numerical  limits  representing 
compliance  with  the  current  format  of 
the  standard,  this  evaluation  separated 
PVC  and  EDC/VC  plants.  For  plants, 
relief  valve  discharge  performance  data 
were  further  separated  by  source 
(reactor  vs.  nonreactor)  and  by  resin 
type  The  EPA  then  reviewed  the 
performance  of  25  additional  PVC  plants 
and  12  additional  EDC/VC  plants.  The 
EPA  reviewed  this  large  set  of  plants  to 
ensure  that  the  level  of  performance 
demonstrated  by  the  evaluated  plants 
could  be  achieved  by  all  PVC  and  EDC/ 
VC  plants. 

The  numerical  limits  presented  in  the 
Findings  section  of  this  preamble  are 
based  on  an  evaluation  of  the  number  of 
discharges  representing  the 
demonstrated  performance  level 
associated  with  compliance  with  the 
provisions  of  the  existing  standard. 

Format  for  Numerical  Limits.  The 
EPA  visited  the  five  PVC  plants 
evaluated  in  detail.  As  expected,  the 
EPA  found  differences  in  the 
combinations  of  hardware  and 
operational  procedures  associated  with 
control  of  relief  valve  discharges  of  each 
of  the  plants.  Furthermore,  no  exact 
relationship  was  found  between  the 
effectiveness  of  specific  hardware  items 
and  operational  procedures  and 
prevention  of  discharges.  In  the  EPA's 
judgment,  the  various  combinations  of 


hardware  and  operational  procedures 
implemented  by  each  of  the  plants  along 
with  the  attitudes  adopted  toward 
preventing  relief  valve  discharges 
represent  the  types  of  control  measures 
that  the  standard  intended.  In  particular, 
the  EPA  concluded  that  the  low 
frequency  of  discharges  by  the  visited 
plants  was  indicative  of  their  degree  of 
effort  to  prevent  relief  valve  discharges. 
Consistent  with  the  goal  of  this   ' 
proposed  revision,  the  EPA  decided  that 
an  alternative  numerical  emission  limit 
based  on  performance  resulting  under 
the  current  standard  could  be  revised  in 
a  format  that  would  be  easier  to 
understand  by  enforcement  and  industry 
personnel. 

The  EPA  investigated  two  basic  ways 
of  expressing  relief  valve  discharge 
performance  for  PVC  plants.  One  format 
is  based  on  mass  emissions,  for 
example,  the  pounds  of  VC  discharged 
per  million  pounds  of  PVC  produced  (lb 
VC/MM  lb  PVC).  Based  on  a  review  of 
methods  used  by  industry  to  determine 
the  amount  of  VC  discharged  from  relief 
valves,  the  EPA  was  unable  to  identify  a 
sufficiently  accurate  method  for 
measuring  discharge  quantities  from 
relief  valves.  At  present,  producers  are 
required  only  to  estimate  discharge 
quantities  for  reporting  purposes. 
Demonstration  of  compliance  with  a  lb 
VC/MM  lb  PVC  limit  would  require 
producers  to  measure  the  amount  of  VC 
discharged  during  an  incident.  Because 
a  suitable  measurement  method  was  not 
identified,  the  EPA  decided  not  to 
redefine  relief  valve  discharge 
performance  by  PVC  plants  in  a  lb  VC/ 
MM  lb  PVC  format. 

Another  format  is  based  on  the 
frequency  (i.e..  number  per  unit  time)  of 
discharge  from  occurrences.  No  method 
for  measuring  the  amount  of  VC 
discharged  from  relief  valves  is  needed 
because  only  the  occurrence  of  a  release 
is  required  for  this  format  The 
occurrence  of  a  discharge  can  be 
determined  by  monitoring  process 
parameters  as  well  as  inspecting  relief 
valve  performance  reports.  Thus,  of  the 
two  basis  ways  of  expressing  relief 
valve  performance  that  were 
considered,  the  EPA  selected  a  format 
based  on  the  frequency  of  discharges. 

Based  on  this  decision,  the  EPA  then 
considered  how  the  format  would  be 
applied  to  PVC  and  EDC/VC  plants.  At 
PVC  plants,  the  frequency  of  discharges 
from  polymerization  reactors  and 
associated  process  equipment  may  be 
related  to  the  fact  that  a  batch  process  is 
used  to  produce  most  types  of  PVC.  For 
batch  PVC  production  processes,  the 
opportunity  for  discharges  is  related  to 
the  number  of  times  a  new 
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polymerization  batch  is  initiated. 
Expressing  relief  valve  discharge 
performance  for  these  plants  with  a 
discharge-per-batch  format  accounts  for 
variations  among  plants  in  the  number 
of  batches  produced.  The  EPA  selected 
100  polymerization  batches  as  a 
convenient  basis  for  expressing  relief 
valve  discharge  performance  by  PVC 
plants  with  batch  production  processes 
in  a  discharge  frequency  format. 

Further,  the  EPA  noted  that  the  ability 
of  batch  PVC  producers  to  limit  the 
discharge  frequency  may  be  different  for 
reactor  and  nonreactor  discharges  and 
that  reactor  discharges  may  vary  by 
resin  type  at  any  plant.  Consequently, 
relief  valve  discharges  by  individual 
PVC  plants  (except  for  continuous 
solution  process  plants)  were  classified 
according  to  type  of  discharge  (i.e.. 
reactor  vs.  nonreactor)  and  the  reactor 
discharges  were  separated  by  resin 
type.  Nonreactor  discharge  sources  at 
PVC  plants  include  blowdown  tanks, 
transfer  lines,  and  storage  vessels. 
Because  usage  of  this  equipment  is  also 
related  to  some  extent  to  the  frequency 
of  batch  polymerization  operations,  the 
relief  valve  discharge  performance  by 
nonreactor  sources  in  PVC  plants  with 
batch  production  processes  was  also 
examined  on  the  basis  of  number  of 
discharges/100  batches. 

Unlike  the  batch  process  used  to 
produce  other  PVC  resin  types,  the 
solution  PVC  process  is  continuous. 
Thus  relief  valve  discharge  performance 
for  the  solution  PVC  process  carmot  be 
expressed  on  a  frequency  per  batch 
basis.  Instead,  the  relief  valve  discharge 
performance  associated  with  the 
solution  production  process  can  only  be 
expressed  in  terms  of  the  total  number 
of  discharges  (reactor  and  nonreactor) 
per  year. 

Similarly,  the  EDC/VC  production 
process  is  not  a  batch  process,  but  is 
continuous.  Thus,  relief  valve  discharge 
performance  by  EDC/VC  plants  also 
cannot  be  expressed  on  a  frequency  per 
batch  basis.  Moreover,  the  EPA  was 
unable  to  detect  a  direct  relationship 
between  discharge  frequency  and  VC 
production  at  EDC/VC  plants.  Thus,  the 
EPA  decided  to  defme  releif  valve 
discharge  performance  for  EDC/VC 
plants  on  the  basis  of  a  total  number  of 
annual  discharges. 

Findings.  PVC  Reactor  Discharges. 
Suspension  resins  account  for  the 
highest  percentage  of  total  PVC 
production.  The  remaining  PVC 
production  is  in  the  form  of  bulk, 
dispersion  and  solution  resins.  (A  small 
amount  of  latex  resin  is  produced  by  a 
process  closely  related  to  the  dispersion 
process.)  Examination  of  relief  valve 
discharge  performance  associated  with 


production  of  suspension  and  bulk 
resins  indicates  that  reactor  discharge 
frequency  generally  is  either  less  than 
0.035  discharges/lOO  batches  or  is  much 
greater.  (Recent  reactor  discharge 
frequencies  for  suspension  resin  plants 
with  poorer  performance  levels  ranged 
between  0.059  and  0.101  discharges/lOO 
batches.)  Further  examination  of  relief 
valve  discharge  performance  by 
suspension  resin  producers  indicates 
that  only  one  plant  experienced  more 
than  4  discharges  per  year  during  the 
period  from  1981  to  1983.  Performance 
by  this  plant  also  exceeded  0.035 
discharges/lOO  batches. 

The  reactor  discharge  frequency 
associated  with  dispersion  and  latex 
production  is  typically  zero.  However, 
for  a  typical  dispersion  or  latex  resin 
process  with  a  low  production  rate  (i.e., 
number  of  polymerization  batches  per 
year),  a  single  emergency  reactor 
discharge  in  a  given  year  would  be 
equivalent  to  a  discharge  frequency  of 
about  0.035  discharges/lOO  batches. 

Nonreactor  Discharges.  Nonreactor 
discharge  frequencies  by  PVC  plants 
typically  were  either  less  than  0.025 
discharges/lOO  batches  or  were  much 
greater.  (Recent  nonreactor  discharge 
frequencies  reflecting  poorer 
performance  than  the  0.025  level  ranged 
between  0.046  and  0.225  discharges/lOO 
batches.)  Furthermore,  with  the 
exception  of  two  producers,  no  more 
than  three  discharges  per  year  were 
reported  from  nonreactor  sources  in 
PVC  plants  during  the  period  from  1981 
to  1983. 

Each  of  the  five  PVC  plants  that  the 
EPA  evaluated  in  detail  was  among 
those  achieving  0.035  discharges/lOO 
batches  or  less  in  each  of  the  reactor 
discharge  categories  and  0.025 
discharges/lOO  batches  or  less  in  the 
nonreactor  discharge  category.  The  EPA 
examined  individual  discharge  incidents 
for  the  PVC  producers  whose  recent 
performance  has  exceeded  0.035 
discharges/lOO  batches  in  one  or  more 
of  the  reactor  discharge  categories  or 
who  exceeded  0.025  discharges/lOO 
batches  and  3  discharges  per  year  from 
nonreactor  sources.  In  every  case,  the 
EPA  identified  one  or  more  discharges 
that  were  preventable.  Elimination  of 
these  preventable  discharges  indicates 
that  these  producers  should  have 
achieved  discharge  frequencies 
comparable  to  the  five  PVC  plants  that 
the  EPA  evaluated  in  detail. 

Solution  PVC  Process.  Discharge 
frequency  from  both  reactor  and 
nonreactor  sources  by  the  single  plant 
producing  PVC  by  the  solution  process 
was  zero  during  the  period  1981  to  1983. 
Previously,  this  plant  experienced  as 
many  as  two  discharges  in  a  12-month 


period.  Recent  performance  suggests 
that  preventable  discharges  have  been 
eliminated  at  this  plant.  With  the 
exception  of  a  potential  emergency 
discharge  occurrence,  future  discharges 
at  this  plant  are  not  anticipated. 

EDC/VC  Discharges.  During  the 
review  study,  the  EPA  evaluated 
performance  by  one  EDC/VC  plant  in 
detail.  This  plant  experienced  about  four 
discharges  that  could  be  considered 
emergencies.  Recent  (1981  to  1983)  relief 
valve  discharge  performance  data  for 
other  EDC/VC  producers  indicates  an 
industry  range  of  0  to  7  discharges/yr. 
Information  obtained  from  plants  during 
the  review  indicated  that,  where 
applicable,  similar  types  of  equipment, 
process  modifications  and  operational 
procedures  used  to  control  relief  valve 
discharges  from  PVC  plants  also  are 
used  at  EDC/VC  pants.  The  EPA 
examined  discharges  by  the  EDC/VC 
producers  who  exceeded  four 
discharges  in  one  or  more  years  since 
1981  and  found  that  one  or  more  of  the 
discharges  at  each  plant  were 
preventable.  Elimination  of  the 
preventable  discharges  would  allow 
each  of  these  plants  to  reduce  their 
annual  discharge  frequency  to  four  or 
fewer. 

Summary  of  Numerical  Limits.  Based 
on  the  study  of  current  relief  valve 
discharge  performance  by  PVC  and 
EDC/VC  plants,  the  EPA  is  proposing 
that  the  following  numerical  limits  for 
relief  valve  discharges  be  added  to  the 
standard.  Each  discharge  causing  an 
exceedence  of  any  numerical  limit 
presented  below  would  be  considered  a 
violation  without  regard  to  whether  any 
individual  discharge  was  preventable. 
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Compliance  Provisions.  The  EPA 
recognizes  that  all  plants  may 
experience  an  unavoidable  relief  valve 
discharge  incident  at  some  time. 
Examination  of  relief  valve  discharge 
performance  by  PVC  plants  with  low 
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discharge  frequencies  indicated  that 
plants  with  the  lowest  polymerization 
batch  frequencies  typically  experience 
about  one  discharge  in  a  12-month 
period.  The  EPA  concluded  that  for  most 
plants  a  12-month  reporting  period 
(rolling  every  B-months)  was  both 
suitable  and  appropriate  for  determining 
compliance  with  the  proposed  numerical 
limits.  For  plants  producing  only  a  small 
amount  of  a  particular  resin  (i.e.,  low 
number  of  polymerization  batches),  an 
apparent  violation  of  the  standard  may 
result  from  a  single  discharge 
occurrence  during  a  12-month 
compliance  period  as  described  below. 

For  a  PVC  plant  producing  a  single 
resin  type  to  meet  the  numerical  limit  for 
reactor  discharges  (i.e.,  0.035 
discharges/lOO  batches],  it  must 
experience  and  average  of  no  more  than 
one  discharge  per  2,858  polymerization 
batches  over  the  preceding  12-month 
period.  An  average  reactor  discharge 
frequency  exceeding  one  discharge  per 
2,858  batches  would  be  a  violation  of  the 
standard.  However,  if  the  plant  made 
less  than  2,858  polymerization  batches 
over  the  12-month  compliance  period,  a 
single  discharge  occurrence  would  be  an 
apparent  violation  of  the  standard  (i.e., 
the  discharge  frequency  per  100  batches 
would  exceed  0.035).  Because 
insufficient  batches  were  made,  the 
reported  discharge  frequency  per  100 
batches  would  not  correctly  reflect  the 
performance  by  that  plant  in  comparison 
to  other  plants  complying  with  the 
standard.  In  rectifying  the  undue 
compliance  burden  posed  on  plants  with 
small  numbers  of  batches  by  the 
discharge/100  batch  format  and  the 
selected  12-month  compliance  period, 
the  EPA  is  proposing  to  add  additional 
provisions  affecting  the  number  of 
batches  used  to  calculate  the  discharge 
frequency.  For  PVC  plants  producing 
less  than  2.858  batches  of  a  particular 
resin,  the  minimum  number  of  2,858 
batches  will  be  used  when  determining 
compliance  with  the  numerical  limits. 

PVC  plants  producing  more  than  one 
resin  type  must  demonstrate  compliance 
separately  for  reactor  discharges 
occurring  from  different  resin  production 
processes.  Only  the  relief  valve 
discharges  and  polymerization  batches 
specific  to  each  resin  type  are 
considered  for  determining  compliance. 
However,  for  determining  compliance 
with  the  standard  for  nonreactor 
discharges,  the  total  number  of 
polymerization  batches  (regardless  of 
resin  type)  are  counted. 

To  determine  the  number  of 
polymerization  batches  produced  for 
purposes  of  assessing  compliance,  the 
following  guidelines  apply.  A 


"polymerization  batch"  consists  of  each 
sequence  of  charging  VC  and  other 
materials  to  the  reactor,  heating  reactor, 
contents,  polymerization  of  reactor 
contents,  and  removal  (i.e.,  blowdown) 
of  reactor  contents.  Any  batch  that  is 
aborted  following  charging  of  VC  to  the 
reactor  is  nonetheless  counted  as  a 
polymerization  batch  in  assessing 
compliance.  For  PVC  plants  producing 
bulk  resin,  a  single  "polymerization 
batch"  includes  both  prepolymerization 
and  postpolymerization  reactor 
operations. 

Discharge  frequency  can  be  recorded 
in  two  ways.  Discharge  frequency  can 
be  recorded  on  the  basis  of  discharge 
events  (involving  discharges  from  one  or 
more  relief  valves)  or  on  individual 
relief  valve  discharges.  In  most  cases, 
plants  currently  report  discharges 
individually  when  they  occur  from  relief 
valves  on  separate  equipment.  However, 
certain  equipment  such  as 
polymerization  reactors  that  are 
equipped  with  multiple  relief  valves  may 
experience  discharges  simultaneously 
from  more  than  one  relief  valve.  Most 
plants  currently  repoft  such  multiple 
discharges  from  a  single  piece  of 
equipment  as  a  single  discharge.  Thus, 
the  performance  levels  serving  as  the 
basis  for  the  numerical  limits  represent 
individual  discharges  and  not  multiple 
discharge  events  except  when  they 
occur  from  a  single  piece  of  equipment. 
For  determining  compliance  with  the 
numerical  limits,  discharge  frequency  is 
to  be  recorded  on  the  basis  of  individual 
discharges  except  when  simultaneous 
discharges  occur  from  relief  valves  on 
the  same  piece  of  equipment. 

A  relief  valve  discharge  in  considered 
to  be  any  venting  through  a  pressure 
relief  device  to  prevent  or  relieve  an 
overpressure  condition  from  equipment 
in  VC  service  that  results  in  emissions 
of  VC  directly  or  indirectly  to  the 
atmosphere.  In  determining  whether  or 
not  a  relief  valve  discharge  results  in 
emissions  to  the  atmosphere,  the 
controlling  factor  is  the  ultimate 
disposition  of  the  gases.  Venting  to  a 
manifold  or  header  system  that 
ultimately  discharges  to  the  atomsphere 
constitutes  a  relief  valve  discharge.  If 
the  manifold  or  header  discharges  gases 
through  a  control  device  meeting  the  10 
ppmv  VC  emission  limit,  the  venting 
does  not  constitute  a  relief  valve 
discharge. 

For  purposes  of  reporting  compliance 
status  with  the  limits,  plants  will  be 
required  to  calculate  their  discharge  per 
batch  frequencies  with  sufficient 
precision  to  demonstrate  that 
performance  is  either  equal  to,  below  of 
in  excess  of  the  limits.  Based  on 


operating  history,  relief  valve  discharge 
performance  by  certain  plants  is 
expected  to  be  much  better  than  the 
respective  limits.  For  example,  some 
new  suspension  resin  PVC  plants 
produce  about  5,  000  batches  during  a 
12-month  compliance  period.  One  and 
two  discharges  at  one  of  these  plants 
during  a  compliance  period  would  result 
in  a  discharge  performance  of  0.02  and 
0.05  discharges  per  100  batches, 
respectively.  The  second  discharge 
during  the  compliance  period  would  be 
a  violation  of  the  proposed  0.035 
discharges  per  100  batches  limit  despite 
the  fact  that  the  first  discharge  would 
result  in  performance  well  below  the 
limit.  These  types  of  plants  were 
considered  in  selecting  the  proposed 
limits  and  reporting  procedures  for  relief 
valve  discharges.  The  result  that  plants 
of  this  type  must  perform  well  below  the 
limits  in  the  standard  in  order  to  be  in 
compliance  is  consistent  with  the 
proposed  limits,  which  were  selected  to 
represent  an  upper  boundary  on  the 
number  of  allowable  discharges 
intended  by  the  standard.  The  EPA 
expects  that  plants  using  the  best 
technology  and  procedures  should  be 
able  to  perform  better  than  the  proposed 
Hmits. 

Reporting  Requirements.  The  current 
standard  for  relief  valve  discharges 
requires  producers  to  report  discharges 
within  10  days  of  the  incident.  The  EPA 
is  proposing  to  eliminate  the  10  day 
reporting  requirements  and  to  require 
reporting  of  all  discharges  on  a  quarterly 
basis.  Although  compliance  is  to  be 
determined  on  a  semiannual  basis, 
quarterly  reporting  of  discharges  is 
appropriate  because  violations  of  the 
standard  may  occur  well  before  the  end 
of  the  6-month  period.  Quarterly 
reporting  notifies  enforcement  personnel 
of  potential  violations  and  violations 
that  have  already  occurred  prior  to  the 
end  of  the  compliance  period  so  that 
corrective  actions  can  take  place  sooner 
following  the  end  of  the  compliance 
period.  Information  to  be  included  in  the 
semiannual  report  for  individual  relief 
valve  discharges  is  to  be  reduced  to 
include  only  the  date,  time,  source, 
cause  and  estimated  amount  of  each 
discharge  occurrence.  The  semiannual 
report  will  also  inlcude  information  on 
compliance  status. 

In  addition,  plants  will  now  be 
required  to  maintain  relief  valve 
discharge  records  for  3  years,  because  of 
the  potentially  significant  increase  in  the 
time  period  between  a  discharge 
occurrence  and  reporting  of  the 
discharge. 

Effective  Date  of  Revision.  The 
current  standard  as  written  will  remain 
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in  effect  for  relief  valve  discharges  until 
the  proposed  revisions  are  promulgated. 
The  proposed  administrative  revisions 
do  not  change  the  standard's  original 
intent  and  are  intended  only  to  set  limits 
to  facilitate  compliance  and 
enforcement  efforts.  Thus,  the  current 
standard  will  continue  to  be  enforced 
until  the  revisions  are  promulgated. 

Stripping-in-Reactor  Compliance  Test 
Procedure 

The  test  method  for  measuring  reactor 
opening  losses  was  developed  for  resin 
stripping  operations  that  take  place  in 
vessels  separate  from  the  reactor.  Some 
PVC  plants,  including  all  bulk  resin 
manufacturers,  however,  do  not  use 
separate  strippers  to  remove  residual 
VC  from  the  resin  produced.  Instead, 
these  plants  strip  VC  from  the  product 
resin  in  the  reactor  (postpolymerization 
reactor  in  the  case  of  bulk  resin 
producers).  For  plants  with  reactor  resin 
stripping  operations,  the  concentration 
of  VC  in  the  reactor  vapor  space,  as 
measured  in  accordance  with  the 
current  standard,  exceeds  the  0.02g/kg 
of  PVC  requirement.  The  high 
concentrations  result  form  VC  monomer 
diffusing  from  the  resin  into  the  vapor 
space  during  the  period  following 
completion  of  the  stripping  operation 
(normally  occurring  under  a  vacuum  that 
must  be  broken  before  the  reactor  can 
be  emptied]  and  before  the  reactor  is 
completely  emptied  of  PVC  resin. 
According  to  the  Federal  Register  notice 
of  promulgation  of  the  current  VC 
standard  (40  FR  46563.  October  21. 1976), 
any  VC  escaping  from  the  resin  after  it 
has  been  stripped  to  acceptable  levels  is 
not  intended  to  be  counted  as  part  of  the 
reactor  opening  loss.  However,  the 
current  standard  did  not  include  in  the 
measurement  method  an  acceptable 
method  for  determining  what  part  of  the 
VC  in  the  vapor  space  has  escaped  from 
the  resin  after  stripping  is  completed. 

The  current  standard  allows  bulk 
resin  producers  to  calculate  reactor 
opening  loss  emissions  from  the 
postpolymerization  reactor  based  on  the 
number  of  reactor  evacuations,  the 
vacuum  invloved  and  the  volume  of  gas 
in  the  reactors.  For  nonbulk  resin 
producers  with  reactor  resin  stripping 
operations,  calculation  of  reactor 
opening  loss  emissions  is  more 
complicated  due  to  the  presence  of 
water  vapor  in  the  reactor  vapor  space. 
Currently,  waivers  of  testing  for 
producers  with  nonbulk  resin  stripping 
operations  in  the  reactor  have  been 
granted  on  a  case-by-case  basis  by  the 
EPA  Regions,  typically  with  the 
provision  that  residual  VC  samples  are 
anlayzed  on  each  batch.  A  variety  of 


calculation  methods  are  then  used  to 
establish  the  reactor  opening  loss. 
Based  on  experience  of  the  EPA 
Regional  o^ices,  a  method  for 
determining  the  reactor  opening  loss 
that  accounts  for  stripping  in  the  reactor 
has  been  developed  for  use  by  all 
nonbulk  resin  producers  with  reactor 
resin  stripping  operations  and  is 
included  in  the  proposed  revisions  to  the 
current  VC  standard.  Limitations  for 
resin  residual  and  reactor  opening  loss 
are  added  together  to  give  a  total 
allowable  VC  content  from  these  two 
sources.  The  measured  resin  residual 
VC  and  the  calculated  reactor  opening 
loss  would  then  be  added  together,  and 
averaged  over  a  24-hour  period 
according  to  resin  type.  If  the  24-hour 
average  meets  the  combined  standard, 
the  plant  would  be  considered  to  be  in 
compliance  with  both  the  stripping  and 
the  reactor  opening  loss  requirements. 

Leak  Detection  and  Repair 

Background.  The  current  standard 
requires  implementation  of  a  formalized 
program  for  detec'lion  of  leaks  from 
equipment  in  VC  service  and 
elimination  of  these  leaks.  The 
formalized  program  includes  a 
multipoint  VC  detector  and  a  portable 
volatile  organic  compound  (VOC) 
analyzer.  The  fixed-point  monitoring 
system  continuously  monitors  VC 
concentrations  in  the  work  area  around 
equipment  in  VC  service  and  sounds  an 
alarm  when  concentrations  exceed  a 
prescribed  level.  The  portable  monitor  is 
used  independently  to  screen  individual 
equipment  components  for  leaks.  Rather 
than  specifying  the  number  of  points  to 
be  monitored,  the  sensitivities  of  the 
multipoint  detector,  the  VC 
concentration  that  indicates  a  leak,  and 
the  actions  to  be  taken  to  repair  leaks, 
the  current  standard  requires  each  plant 
owner  or  operator  to  prepare  a  program 
plan  containing  these  specifications  and 
to  submit  the  plan  to  the  EPA  for 
approval.  Plant  owners  or  operators  are 
required  to  submit  data  on  background 
concentrations  of  VC  in  different  areas 
of  the  plant  to  use  in  determining  the  VC 
concentration  that  should  be  designated 
as  indicating  a  leak.  Plans,  therefore, 
were  tailored  by  each  plant  and 
reviewed  by  the  the  EPA  Regional 
Offices. 

The  EPA  found  in  the  review  study 
that  differences  in  leak  detection  and 
elimination  programs  exist  among  PVC 
and  EOC/VC  production  plants  and 
miscellaneous  sources  and  that  site- 
specific  differences  include  variations  in 
leak  definitions  and  monitoring 
practices.  The  definition  and  monitoring 
practices,  along  with  repair  practices, 
are  primary  influences  on  the  control 


effectiveness  of  leak  detection  and 
repair  programs.  Some  plants 
implemented  rigorous  programs  and 
others  implemented  programs  lacking 
specific  procedures  or  requirements. 
Accordingly,  the  effectiveness  of  leak 
detection  and  elimination  programs 
varies  among  the  plants. 

Since  the  current  standard  was 
promulgated,  the  EPA  has  obtained 
more  information  pertaining  to  the 
control  of  emission  from  equipment 
leaks.  Based  on  this  information  and  the 
review  of  the  leak  detection  and 
elimination  plans  being  implemented  to 
control  emissions  of  VC,  the  EPA 
decided  to  specify  leak  detection  and 
repair  requirements  for  certain 
equipment  components  in  VC  service. 
Although  information  obtained  from 
development  of  other  standards 
indicates  that  a  routine  leak  detection 
and  repair  program  with  a  portable 
monitor  can  be  an  effective  emission 
reduction  technique  without  the 
requirement  of  a  fixed  point  monitoring 
system,  the  EPA  concluded  that  fixed- 
point  monitoring  systems  already  in 
place  have  uses  that  justify  their 
retention  in  the  current  standard.  In 
particular,  fixed-point  monitors  allow 
for  quick  detection  of  certain  large  VC 
leaks  that  might  otherwise  go 
undetected  until  the  next  routine 
portable  monitor  screening.  The  EPA 
recognizes  that  existing  fixed-point 
monitoring  plans  will  need  to  be 
reviewed  in  light  of  the  leak  detection 
and  repair  requirements  being  specified 
at  this  time.  The  complexity  of  existing 
fixed-point  monitoring  plans,  in  terms  of 
number  and  distribution  of  monitoring 
points,  varies  greatly  among  plants. 
Consequently,  some  plant  owners  or 
operators  may  want  to  alter  the  number 
of  points  that  are  monitored  and  the 
distribution  of  monitoring  locations  to 
better  complement  the  specified 
portable  monitoring  requirements.  Such 
changes  to  existing  fixed-point       ; 
monitoring  plans  will  be  allowed 
providing  they  do  not  alter  the  plant's 
ability  to  detect  large  VC  leaks. 

The  proposed  revisions  are  primarily 
intended  to  standardize  control  of  VC 
emissions  from  equipment  leaks.  In 
doing  this,  the  EPA  is  concerned  that 
existing  effective  plans  not  be 
inappropriately  changed.  The  proposed 
revisions  include  provisions  that  allow 
plants  with  existing  effective  plans  to 
periodically  demonstrate  the 
effectiveness  of  their  plans  without 
additional  requirements.  Accordingly, 
the  EPA  requests  comments  from 
industry  representatives  concerning  the 
specific  effects  of  specifying  leak 


detection  and  repair  requirements  on 
effective  existing  plans. 

Leak  Detection  and  Repair 
Requirements.  The  EPA  established  leak 
detection  and  repair  requirements  (40 
CFR  Part  61  Subpart  V)  for  certain 
equipment  in  volatile  hazardous  air 
pollutant  (VHAP)  service  on  |une  6, 
1984.  These  requirements  were 
established  in  conjunction  with  the  final 
standard  for  benzene  equipment  leaks. 
The  requirements  of  Subpart  V  generally 
apply  to  pumps,  compressors,  pressure 
relief  devices,  sampling  connection 
systems,  open-ended  valves  or  lines, 
valves,  flanges  and  other  connectors, 
and  product  accumulator  vessels.  These 
requirements  reflect  the  level  of  control 
that  the  EPA  considers  reasonable  for 
equipment  covered  by  developing 
standards  for  VHAP.  The  EPA  is 
therefore  proposing  to  add  VC  to  the  list 
of  substances  covered  by  Subpart  V. 

Subpart  V  would  substantively  affect 
only  valves  and  flanges  in  VC  service 
within  this  industry.  All  other  equipment 
in  VC  service  are  already  required  by 
the  VC  standard  to  comply  with 
equipment  and  work  practice  standards 
consistent  with  those  in  Subpart  V.  For 
example,  pumps  and  compressors 
meeting  the  dual  mechanical  seal 
requirements  of  the  current  VC  standard 
will  be  in  compliance  with  the  Subpart 
V  requirements.  In  addition,  the 
sampling  connection  systems 
requirements  of  Subpart  V  are 
essentially  the  same  as  the  current 
standard.  The  use  of  rupture  discs  for 
controlling  leaks  from  pressure  relief 
devices,  as  required  by  the  VC  standard, 
is  consistent  with  the  "no  detectable 
emissions"  requirement  included  in 
Subpart  V.  Requirements  for  controlling 
leaks  from  pressure  relief  devices  are 
described  in  more  detail  later  in  this 
section.  Thus,  Subpart  V  will  affect 
primarily  valves  and  flanges  in  VC 
service  by  requiring  a  specific 
monitoring  schedule,  leak  definition  and 
repair  provisions. 

Compliance  with  the  provisions  of 
Subpart  V  will  be  used  to  determine 
compliance  with  the  portable  monitor 
leak  detection  and  elimination 
requirements  in  the  current  VC  standard 
(40  CFR  61.65(b)(8)(ii)),  and  therefore, 
the  current  standard  is  being  revised  to 
reflect  this  change.  However,  process 
units  within  VC  and  PVC  plants  in 
which  the  percentage  of  leaking  valves 
is  equal  to  or  less  than  2.0  percent  are 
considered  by  the  EPA  to  be  effectively 
controlling  VC  emissions  from  leaking 
valves.  For  these  process  units,  the 
existing  leak  detection  and  elimination 
program  will  continue  to  be  allowed 
while  the  percentage  of  leaking  valves  is 


2.0  percent  or  less.  Any  process  unit  in 
which  the  percentage  of  leaking  valves 
is  found  to  exceed  2.0  percent  will  be 
required  to  comply  with  the  provisions 
of  Subpart  V. 

The  Subpart  V  requirements  for 
valves  are  based  on  a  leak  detection 
and  repair  program  that  requires  (1) 
monthly  monitoring  for  valves  in  gas/ 
vapor  and  light  liquid  service,  (2)  an 
initial  attempt  at  repairing  these  valves 
within  5  days  after  detection  of  a  leak, 
(3)  repair  of  leaking  valves  within  15 
days  after  detection  of  the  leak  unless 
repair  would  require  a  process  unit 
shutdown,  and  (4)  repair  of  valves 
during  the  next  process  unit  shutdown 
after  repair  is  delayed  until  a  process 
unit  shutdown.  Valves  found  not  to  leak 
for  2  successive  months  can  be 
monitored  quarterly  until  leaks  are 
detected.  Monitoring  of  equipment  to 
detect  leaks  is  conducted  in  accordance 
with  Method  21  and  a  leak  is  defined  as 
a  measured  organic  concentration  equal 
to  or  greater  than  10,000  parts  per 
million  by  volume  (ppvm).  For  a 
complete  description  of  the  leak 
detection  and  repair  requirements,  see 
Subpart  V  (49  FR  23498,  June  6, 1984). 

In  addition.  Subpart  V  contains 
standards  for  other  types  of  equipment 
(e.g.,  flanges,  and  open  ended  valves  or 
lines).  Standards  for  flanges  include 
monitoring  with  a  portable  instrument 
under  prescribed  procedures  within  5 
days  of  observing  evidence  of  a 
potential  leak  by  visual,  audible  or  other 
means.  Open-ended  valves  or  lines  are 
required  to  be  capped,  blinded  or  fltted 
with  a  second  valve.  These  provisions 
are  not  expected  to  significantly  affect 
producers  with  these  types  of  equipment 
in  VC  service.  The  equipment  and 
procedures  employed  as  normal  practice 
by  these  producers  or  as  a  result  of  the 
current  VC  standard  are  expected 
generally  to  ensure  compliance  with 
Subpart  V. 

Pressure  Relief  Devices.  The  EPA 
proposed  and  promulgated  the  work 
practices,  equipment,  design  and 
operational  standards  in  the  current 
standard  before  explicit  legal  authority 
existed  in  Section  112.  These 
requirements  are  found  in  §  61.65(b).  In 
August  of  1977,  Congress  amended 
Section  112  to  allow  the  use  of  these 
requirements.  Section  112  of  the  Clean 
Air  Act  requires  that  an  emission 
standard  (i.e.,  a  performance  standard] 
be  established  for  control  of  a 
hazardous  air  pollutant  unless,  in  the 
judgment  of  the  EPA,  it  is  not  feasible  to 
prescribe  or  enforce  such  a  standard.  An 
emission  standard  allows  for  some 
flexibility  in  complying  with  the 
standard,  since  any  control  technique 


that  achieves  that  standard  may  be 
applied.  Section  112(e)(2)  deflnes  the 
following  conditions  under  which  it  is 
not  feadible  to  prescribe  or  enforce  an 
emission  standard:  (1)  If  the  pollutants 
cannot  be  emitted  through  a  conveyance 
designed  and  constructed  to  emit  or 
capture  the  pollutant;  or  (2)  if  the 
application  of  measurement 
methodology  is  not  practicable  due  to 
technological  or  economic  limitations. 
Section  112(e)(1)  allows  that  if  an 
emission  standard  is  not  feasible  to 
prescribe  or  endorce,  then  the  EPA  may 
istead  promulgate  a  design,  equipment, 
work  practice,  or  operational  standard, 
or  combination  thereof. 

The  EPA  has  reviewed  the  design, 
equipment,  work  practice  and 
operational  requirements  contained  in 
the  current  VC  standard.  The  only 
sources  covered  by  the  current  standard 
with  one  of  the  requirements  for  which  a 
performance  standard  (i.e.,  an  emission 
standard)  is  feasible  are  pressure  relief 
devices.  As  discussed  below,  the  EPA  is 
setting  a  "no  detectable  emissions"  limit 
for  these  sources.  For  the  other  sources, 
the  EPA  is  reinstating  those 
requirements  as  set  forth  in  the  current 
standard. 

The  EPA  selected  the  use  of  rupture 
disks  as  the  basis  for  the  current 
standard  for  pressure  relief  devices. 
When  the  integrity  of  ruptures  disks  is 
maintained,  equipment  leaks  through  the 
relief  device  are  eliminated.  Rupture 
disks  normally  maintain  their  integrity 
unless  an  overpressure  occurs.  After  the 
occurrence  of  an  overpressure, 
replacement  of  the  rupture  disk  once 
again  eliminates  equipment  leaks  of  VC 
through  the  pressure  relief  device. 

For  emission  control  techniques  that 
eliminate  equipment  leaks,  such  as  the 
use  of  rupture  disks,  a  "no  detectable 
emissions"  limit  is  feasible.  An 
instrument  reading  of  less  than  500  parts 
per  million  by  volume  (ppmv)  above  a 
background  concentration  based  on 
Reference  Method  21  can  be  used  to 
indicate  whether  equipment  leaks  have 
been  eliminated;  that  is,  that  the 
equipment  has  "no  detectable 
emissions." 

The  "no  detectable  emission"  limit 
would  not  apply  to  discharges  through 
the  pressure  relief  device  during 
overpressure  relief.  (These  releases  are 
covered  under  §§  61.64(a)  and  61.65(a).) 
The  standard  would  specify,  however, 
that  the  relief  device  be  returned  to  a 
state  of  "no  detectable  emissions" 
within  5  days  after  such  a  discharge. 
The  standard  would  further  require  an 
annual  test  to  verify  the  "no  detectable 
emissions"  status  of  the  pressure  relief 
devices  and  a  test  after  each  over 
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pressure  relief.  This  administralive 
change  implements  the  basis  of  this 
standard  consistent  with  the 
requirements  of  Section  112(e). 

Misceflaneous  Revisions 

Based  on  discussions  with  the  EPA 
regional  personnel  regarding  their 
experience  in  administering  the  current 
VC  standard,  the  EPA  is  proposing 
several  additional  administrative 
revisions  that  would  facilitate 
compliance  and  enforcement  efforts 
associated  with  the  current  standard. 
These  revisions  represent  minor  changes 
to  the  standard.  A  brief  description  of 
these  administrative  revisions  and  the 
basis  for  making  them  follows. 

Definition  of  Leak.  Exhaust  Gas  and 
Relief  Vahe  Discharge.  Functional 
deHnitions  of  "leak",  "exhaust  gas"  and 
"relief  valve  discharge"  are  being  added 
to  the  standard  to  clarify  the 
applicability  of  the  standard  to  each  of 
these  types  of  VC  emissions.  During 
their  review  of  enforcement  and 
compliance  experience  since  the 
standard  was  promulgated,  the  EPA 
discovered  several  cases  of  confusion 
over  the  intended  meaning  of  "leak", 
"exhaust  gas"  and  "relief  valve 
discharge."  These  three  distinct 
categories  of  VC  emissions  are  being 
defined  in  the  revised  standard  to 
provide  compliance  and  industry 
personnel  with  a  clear  understanding  of 
«vhich  part  of  the  standard  applies  to 
any  given  discharge  of  VC  emissions  to 
the  atomosphere. 

Definition  ofEDCand  VC 
Purification.  In  the  past,  some  plants 
have  misinterprented  which  equipment 
components  are  included  in  EDC 
purification  and  VC  purification 
processes  with  the  result  that  emissions 
from  certain  equipment  intended  to  be 
covered  by  the  standard  may  not  have 
been  controlled.  The  definitions  of  "EDC 
purification"  and  "VC  purification"  are 
being  revised  to  clarify  that  all 
puriHcation  equipment  following  EDC 
and  VC  formation  were  subject  to 
regulation  under  the  current  standard. 

10  ppmv  Standard.  Two  clarifying 
revisions  are  being  made  to  the  10  ppmv 
regulations  to  improve  understanding  of 
the  applicability  of  this  part  of  the 
standard  First,  although  the  test  method 
for  determining  compliance  with  the  10 
ppmv  standard  specifies  that  the 
average  results  from  three  1-hour 
sampling  runs  be  used,  this  3-hour 
averaging  period  is  not  specified  in  the 
10  ppmv  requirements.  Specifying  that 
emissions  may  not  exceed  10  ppmv  over 
a  3-hour  averaging  period  clarifies  that 
instantaneous  compliance  with  the  10 
ppmv  standard  is  not  an  intended 
requirement.  Moreover,  specification  of 


the  3-hour  averaging  period  is  intended 
to  clarify  that  the  10  ppmv  standard 
applies  to  VC  emissions  in  all  exhaust 
gas  streams  covered  by  the  10  ppmv 
requirements,  including  any  control 
device  bj^pass  streams.  Requirements 
for  calculating  the  VC  content  in 
bypassed  emissions  for  purposes  of 
reporting  VC  emissions  in  excess  of  the 
10  ppmv  standard  are  being  added  to 
the  regulation.  The  EPA  may  use  these 
calculations  along  with  continuous 
emission  monitoring  results  as 
indications  of  noncompliance  if  they 
show  clearly  that  emissions  in  excess  of 
the  10  ppmv  requirements  occurred. 

The  second  clarifying  revision  to  the 
10  ppmv  standard  involves  the 
specification  that  the  10  ppmv 
requirements  apply  to  each  exhaust  gas 
stream  from  the  covered  equipment.  The 
purpose  of  this  revision  is  to  clearly 
prohibit  plants  from  using  dilution  with 
other  exhaust  gas  streams  as  a 
technique  for  meeting  the  10  ppmv 
requirement.  This  revision  is  not 
intended  to  prohibit  the  common 
practice  of  combining  two  or  more 
exhaust  gas  streams  in  a  common 
header  leading  to  a  control  device. 
According  to  the  revised  10  ppmv 
requirements,  combining  an  exhaust  gas 
stream  containing  more  than  10  ppmv 
VC  with  another  exhaust  gas  stream 
containing  less  than  10  ppmv  VC  is 
allowed  only  when  the  combined  stream 
is  ducted  to  the  control  device. 

Relief  Vahe  Definition.  The  current 
standard  for  relief  valve  discharges  was 
intended  to  apply  not  only  to  safety 
relief  valves  but  to  all  types  of  pressure 
relief  devices.  A  definition  of  "relief 
valve"  is  being  proposed  under  the 
revised  standard  to  clarif}'  that  the 
current  relief  valve  discharge  standard 
also  applied  to  rupture  discs,  manual 
vents  and  other  pressure  relief  devices 
that  vent  to  the  atmosphere  to  protect 
process  equipment  from  unsafe 
overpressure  conditions.  The  definition 
of  relief  valve  in  the  proposed  standard 
is  not  intended  to  include  pressure 
control  valves  used  to  control  flow  to  an 
incinerator  or  other  control  device. 
However,  the  current  relief  valve 
discharge  standard  did  cover  emissions 
from  pressure  control  valves.  Also  not 
included  in  the  definition  of  relief  valve 
are  pressure  control  systems  such  as 
polymerization  reaction  shortstop 
systems  or  refrigerated  water  systems 
which  act  to  reduce  pressure  by  means 
other  than  venting. 

Reactor  Opening  Loss  Requirements 
for  Bulk  PVC  Rosin  Producers.  Bulk 
PVC  resin  production  differs  from 
production  of  other  types  of  PVC  resin 
in  that  the  polymerization  reaction  is 


carried  out  in  two  separate  vessels.  The 
reaction  is  initiated  in  die 
"prepolymerization"  reactor  and  the 
reactor  contents  are  then  transferred  to 
the  "postpolymerization"  reactor  where 
the  reaction  is  completed.  Stripping  of 
residual  VC  in  bulk  resin  is  performed 
following  the  postpolymerization  step  in 
the  reactor  vessel.  The 
postpolymerization  reactor  generally  is 
opened  after  every  batch  and  must 
comply  with  the  reactor  opening  loss 
limits  specified  in  the  standard.  Because 
the  prepolymerization  reactor  is  opened 
less  frequently  and  because 
determination  of  gross  product  (for 
reactor  opening  loss  estimation)  is 
difficult,  the  EPA  has  allowed  plants  to 
meet  the  equipment  opening 
requirements  for  minimizing  VC 
emissions  from  polymerization  reactor 
openings.  The  reactor  opening  loss 
requirements  are  being  revised  at  this 
time  to  specifically  exclude 
prepolymerization  reactors. 
Accordingly.  VC  emissions  from  all 
opening  of  prepolymerization  reactors 
will  be  subject  to  the  equipment  opening 
requirements.  This  revision  is  intended 
to  clarify  and  improve  the  consistency 
of  the  equirements  of  the  revised 
standard  as  they  apply  to  bulk  PVC 
resin  producers  in  light  of  actual 
industry  practice.  No  reduction  in  VC 
emission  control  stringency  will  result 
from  the  change  in  requirements  for 
prepolymerization  reactors. 

Inprocess  Wastewater  Requirements 
for  Gasholder  Seals.  Under  the  current 
standards,  the  VC  content  of  inprocess 
wastewater  must  be  reduced  to  less 
than  10  ppm  exposure  of  the  wastewater 
to  the  atmosphere.  In  the  case  of 
gasholder  water  seals,  the  VC  content  in 
the  exposed  water  seal  may  exceed  10 
ppm  during  normal  operation  of  the 
gasholder.  Experience  since  the 
standard  was  promulgated  indicates 
that  compliance  with  the  atmospheric 
exposure  limit  is  not  practicable  for  this 
particular  inprocess  wastewater  source. 
Consequently,  the  definition  of 
inprocess  wastewater  is  being  revised  to 
exclude  the  exposed  water  seal  of 
gasholders.  The  inprocess  wastewater 
stripping  requirements  will  continue  to 
apply  to  wastewater  after  removal  from 
the  gasholder  seal. 

Elimination  of  30-Day  Limit  on 
Equivalency  Requests.  The  current 
standard  specifies  a  30-day  limit  for 
existing  sources  to  submit  requests  for 
use  of  equivalent  methods.  Because  such 
a  limit  poses  a  restriction  on  initiative 
by  industry  to  develop  alternative,  and 
potentially  more  effective,  control 
measures,  the  30-day  limitation  is  being 
eliminated. 
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Other.  In  addition  to  the  revisions 
described  above,  a  review  of  the 
recordkeeping  and  reporting 
requirements  of  the  current  standard 
was  performed  to  identify  ways  to  ease 
recordkeeping  and  reporting  burden  on 
plants  and  to  identify  any  additional 
recordkeeping  and/or  reporting  needs. 
The  EPA  identified  two  areas  where  the 
reporting  burden  on  plants  could  be 
reduced.  The  current  reporting 
requirements  for  residual  VC  monomer 
specifications  and  reactor  opening 
measurements  require  that  results  of  all 
compliance  tests  be  reported  in 
semiannual  reports.  The  EPA  is 
proposing  to  allow  plants  to  report  only 
test  results  that  show  exceedences  of 
the  respective  standards.  If  no 
exceedences  occur,  plants  will  be 
required  to  indicate  that  fact  in  the 
semiannual  report.  This  type  of 
exception  reporting  is  currently  allowed 
for  demonstration  of  compliance  with 
the  10  ppmv  standard  for  process  vents. 
The  second  area  is  the  requirement  to 
report  relief  valve  discharges  within  10 
days  of  their  occurrence.  The  EPA  is 
proposing  to  allow  plants  to  report  relief 
valve  discharge  occurrences  on  a 
quarterly  basis  rather  than  within  10 
days  of  their  occurrence.  Furthermore, 
the  reporting  requirements  for  relief 
valve  discharges  have  been  streamlined 
by  dropping  the  need  to  report  actions 
taken  and  implemented  preventive 
measures  for  each  discharge. 
Information  on  the  date,  time,  source, 
cause  and  estimated  amount  of 
individual  relief  valve  discharge  will  be 
included  with  the  semiannual  reports 
along  with  information  on  compliance 
status. 

Additional  semiannual  reporting 
requirements  being  added  for  PVC 
producers  are  the  number  of  reactor 
openings  and  the  design  capacity 
number  of  polymerization  batches  for 
each  resin  type.  This  requirement  will 
provide  general  information  to  facilitate 
review  of  industry-wide  compliance 
status  during  past  reporting  periods. 

Specific  recordkeeping  and  reporting 
requirements  are  included  as  part  of  the 
revisions  to  the  leak  detection  and 
repair  requirements.  The  recordkeeping 
requirements  include  preparation  of  an 
initial  log  to  record  equipment 
component  identification,  physical 
tagging  of  equipment  components  which 
leak,  and  maintaining  a  record  of 
equipment  leaks  and  repair  action. 
Included  in  the  reporting  requirements 
are  the  number  of  equipment  leaks  and 
the  repair  status  of  leaking  components. 
Depending  on  the  particular  leak 
detection  and  repair  program  in  place, 
these  requirements  may  represent  an 


increase  or  decrease  in  the  overall 
recordkeeping  and  reporting  currently 
practiced  by  individual  plants. 

The  EPA  concluded  that  the  current 
recordkeeping  requirements,  as 
specified  in  40  CFR  61.71,  are  still 
appropriate.  However,  the  EPA  is 
proposing  to  extend  the  current 
recordkeeping  requirements  for  all 
reporting  activities  from  2  to  3  years. 

The  net  impact  of  the  revised 
recordkeeping  and  reporting 
requirements  proposed  by  the  EPA  is 
estimated  to  be  a  decrease  in  a 
paperwork  burden  of  about  2.8  person- 
years. 

It  should  be  noted  that  all 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  Section  101(14) 
hazardous  substances  such  as  vinyl 
chloride  are  subject  to  reporting 
requirements  under  Section  103(a)  of 
CERCLA.  CERCLA  requires  that  persons 
in  charge  of  vessels  or  facilities  from 
which  hazardous  substances  have  been 
released  in  quantities  (RQs) 
immediately  notify  the  National 
Response  Center  (NRC)  of  the  release. 
The  toll-free  24-hour  telephone  number 
of  the  NRC  is  800-424-8802  and  in 
Washington,  D.C.  metropolitan  area  it  is 
(202)  426-2675.  (See  CERCLA  Section 
103  and  48  FR  23552,  May  25, 1983.) 

Vinyl  chloride  was  assigned  a 
statutory  1  pound  reportable  quantity 
under  Section  101(14)  until  adjusted  by 
regulation,  and  is  presently  undergoing 
assessment  for  both  chronic  toxicity  and 
carcinogenicity.  Its  RQ  will  be  adjusted 
pending  the  outcome  of  these  reviews  by 
the  Office  of  Emergency  and  Remedial 
Response.  Federally  permitted  releases 
under  CERCLA  (See  CERCLA  Section 
101(1)  and  48  FR  23552)  are  not  subject 
to  CERLA  notification  requirements  or 
liabilities.  However,  releases  of 
hazardous  substances  that  are  not 
subject  to  a  permit  or  control  regulation 
must  be  reported. 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
requires  that  adverse  effects  of  all 
Federal  regulations  upon  small 
businesses  be  identified.  According  to 
the  current  guidelines  of  the  Small 
Business  Administration  (SBA),  a  small 
business  that  produces  or  processes  VC 
is  one  that  has  500  employees  or  less. 
Currently,  none  of  the  existing 
producers  or  processors  that  are 
affected  by  the  standard  are  estimated 
to  be  small  by  this  definition.  Since  none 
of  the  companies  meets  the  SBA 
definition  of  small  business,  no 
regulatory  flexibility  analysis  is 
required.  Even  if  an  analysis  were 
required,  the  proposed  administrative 


revisions  do  not  increase  the  cost  of 
compliance  with  the  standard. 

Public  Heating 

If  requested,  a  public  hearing  will  be 
held  to  discuss  the  proposed  revisions  to 
the  VC  standard  in  accordance  with 
sections  112(b)(1)(B)  and  307(d)(5)  of  the 
Clean  Air  Act.  Persons  wishing  to  make 
oral  presentations  on  the  proposed 
revisions  should  contact  the  EPA  at  the 
address  given  in  the  addresses  section 
of  this  preamble.  Oral  presentations  will 
be  limited  to  15  minutes  each.  Any 
member  of  the  public  may  file  a  written 
statement  before,  during,  or  within  30 
days  after  the  hearing.  Written 
statements  should  be  addressed  to  the 
Central  Docket  Section  address  given  in 
the  ADDRESSES  section  of  this  preamble. 

A  verbatim  transcript  of  the  hearing 
and  wTitten  statements  will  be  available 
for  public  inspection  and  copying  during 
normal  working  hours  at  the  EPA's 
Central  Docket  Section  in  Washington, 
D.C.  (see  ADDRESSES  section  of  this 
preamble). 

Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
the  EPA  in  the  development  of  this 
proposed  rulemaking.  The  principal 
purposes  of  the  docket  are:  (1)  To  allow 
interested  parties  to  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  rulemaking  process, 
and  (2)  to  ser\'e  as  the  record  in  case  of 
judicial  review  (except  for  interagency 
review  materials  |§  307(d)(7(A)j). 

Miscellaneous 

In  accordance  with  section  117  of  the 
Act,  publication  of  this  proposal  was 
preceded  by  consultation  with 
appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies.  The 
Administrator  will  welcome  comments 
on  all  aspects  of  the  proposed 
regulation,  including  health,  and 
economic  and  technological  issues. 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1980.  44  U.S.C.  3501  et  seq. 
Comments  on  these  requirements  should 
be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  marked  "Attention:  Desk  Officer 
for  EPA",  as  well  as  to  the  EPA  docket 
described  above.  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements. 
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Under  Executive  Order  12291.  the  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation  is  not  major 
because:  (1)  The  national  annualized 
compliance  costs,  including  capital 
charges  resulting  from  the  standards 
total  less  than  $100  million;  (2)  the 
standards  do  not  cause  a  major  increase 
in  prices  or  production  costs;  and  (3)  the 
standards  do  not  cause  significant 
adverse  effects  on  domestic  competition, 
employment,  investment,  productivity, 
innovation  or  competition  in  foreign 
marketsr 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  Order 
12291.  Any  comments  from  OMB  to  EPA 
and  any  EPA  response  to  those 
comments  are  included  in  Docket 
Number  A-81-21.  The  docket  is 
available  for  public  inspection  at  EPA's 
Central  Docket  Section,  West  Tower 
Lobby,  Gallery  1,  Waterside  Mall,  401  M 
Street,  SW.,  Washington,  D.C.  20460. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  no 
small  entities  are  affected. 

List  of  Subjects  in  4^  CFR  Part  61 

Air  pollution  control.  Asbestos. 
Beryllium,  Hazardous  materials. 
Mercury,  Vinyl  chloride. 

Dated:  Dated  December  31. 1984. 
AhnnL.  Afan. 

Acting  Administrator. 

PART  61— [AMENDED] 

It  is  proposed  to  amend  40  CFR  Part 
61  as  follows: 

1.  The  proposed  changes  to  40  CFR 
Part  61  proposed  at  42  FR  28154,  June  2, 
1977  are  withdrawn. 

2.  By  revising  the  definitions  in 
existing  S  61.61(j).  (1).  (o)  and  (p)  for  "in 
process  wastewater",  "in  vinyl  chloride 
service",  "ethylene  dichloride 
purification"  and  "vinyl  chloride 
purification"  and  by  adding  definitions 
for  the  terms  "relief  value".  "leak", 
"exhaust  gas",  "relief  valve  discharge 
and  "3-hour  period"  in  new  paragraphs 
(V).  (w).  (x).  (y)  and  (z). 

S  61.61    DvfMtions. 

•         •         •         •         * 

(j)  "Inprocess  wasterwater"  means 
any  water  which,  during  manufacturing 
or  processing,  comes  into  direct  contact 
with  vinyl  chloride  or  polyvinyl  chloride 
or  results  from  the  production  or  use  of 
any  raw  material,  intermediate  product, 
finished  product,  by-product,  or  waste 


product  containing  vinyl  chloride  or 
polyvinyl  chloride  but  which  has  not 
been  discharged  to  a  wastewater 
treatment  process  or  discharged 
untreated  as  wastewater.  Gas-holder 
seal  water  is  not  inprocess  wastewater 
until  it  is  removed  from  the  gasholder. 

*  •        •        •        • 

(1)  "In  vinyl  chloride  service"  means 
that  a  piece  of  equipment  either  contains 
or  contacts  a  liquid  that  is  at  least  10 
percent  vinyl  chloride  by  weight  or  a  gas 
that  is  at  least  10  percent  by  volume 
vinyl  chloride  as  determined  according 
to  the  provisions  of  S  61.67(h).  The 
provisions  of  8  61.67(h)  also  specify  how 
to  determine  that  a  piece  of  equipment  is 
not  in  vinyl  chloride  service.  This 
definition  must  be  used  in  place  of  the 
definition  of  "VHAP  service"  in  Subpart 
V  of  this  part. 

*  •        •        *        • 

(o)  "Ethylene  dichloride  purification" 
includes  any  part  of  the  process  of 
ethylene  dichloride  production  which 
follows  ethylene  dichloride  formation. 

(p)  "Vinyl  chloride  purification" 
includes  any  part  of  the  process  of  vinyl 
chloride  production  which  follows  vinyl 
chloride  formation. 

*  •        •        •        • 

(v)  "Relief  valve"  means  each 
pressure  relief  device  including  pressure 
relief  valves,  rupture  disks,  manual 
vents  and  other  pressure  relief  systems 
used  to  protect  process  components 
from  overpressure  conditions.  "Relief 
valve"  does  not  include  control  valves 
used  to  control  flow  to  an  incinerator  or 
other  air  pollution  control  device. 

(w)  "Leak"  means  any  of  several 
events  that  indicate  interruption  of 
confinement  of  vinyl  chloride  within 
process  equipment.  Leaks  include  events 
regulated  under  Subpart  V  of  this  part 
such  as:  (1)  An  instrument  reading  of 
10.000  ppm  or  greater  (2)  indications  of 
hquid  dripping;  (3)  a  sensor  detection  of 
failure  of  a  seal  system,  failure  of  a 
barrier  fluid  system,  or  both;  and  (4) 
detectable  emissions  as  indicated  by  an 
instrument  reading  of  greater  than  500 
ppm  above  background.  Leaks  also 
include  events  regulated  under 
S  61.65(b)(8](i)  of  detection  of  ambient 
concentrations  in  excess  of  background 
concentration.  Emissions  of  vinyl 
chloride  not  regulated  under  J  61.61  (a) 
and  (b):  §  61.63(a):  §  61.64  (a),  (b).  (c), 
(d),  (e)  and  (f);  and  §  61.65  (a)  and  (b)(1), 
(b)(2).  (b)(3).  (b)(4).  (b)(5).  (b)(6).  (b)(7) 
and  (b)(9)  shall  be  considered  a  leak.  A 
relief  valve  discharge  is  not  a  leak. 

(x)  "Exhaust  gas"  means  any  offgas 
discharged  directly  or  ultimately  to  the 
atmosphere  that  was  initially  contained 
in  or  was  in  direct  contact  with  the 
equipment  for  which  10  ppm  emission 


limits  are  prescribed  in  9  61.62  (a)  and 
(b);  S  61.63(a):  9  61.64  (a)(1).  (a)(2).  (b), 
(c)  and  (d);  9  61.65  (b)(l)(ii).  (b)(2).  (b)(5). 
(b)(6)(ii)  and  (b)(9)(ii).  A  leak  as  defined 
in  paragraph  (w)  of  this  section  is  not  an 
exhaust  gas. 

(y)  "Relief  valve  discharge"  means 
any  nonleak  discharge  through  a  relief 
valve. 

(z)  "3-hour  period"  means  any  three 
consecutive  1-hour  periods  (each  hour 
commencing  on  the  hour). 

3.  By  changing  "  all  exhaust  gases"  to 
"each  exhaust  gas  stream"  and  making 
other  minor  clarifying  revisions  in 
9  61.62(a),  9  61.63(a).  and  9  61.64  (a)(1), 
(b),  (c)  and  (d)  as  follows: 

9  61.62    EmiMion  standard  for  cthyten* 
dichiorkt*  plants. 

(a)  Ethylene  dichloride  puriHcation: 
The  concentration  of  vinyl  chloride  in 
each  exhaust  gas  stream  from  any 
equipment  used  in  ethylene  dichloride 
purification  is  not  to  exceed  10  ppm 
(average  for  3-hour  period  or  as 
determined  in  accordance  with 
9  61.67(g)(1)),  except  as  provided  in 
9  61.65(a).  This  requirement  does  not 
preclude  combining  of  exhaust  gas 
streams  provided  the  combined  steam  is 
ducted  through  a  control  system  from 
which  the  concentration  of  vinyl 
chloride  in  the  exhaust  gases  does  not 
exceed  10  ppm,  or  equivalent  as 
provided  in  9  61.66.  This  requirement 
does  not  apply  to  equipment  that  has 
been  opened,  is  out  of  operation,  and 
met  the  requirement  in  9  61.65(b)(6)(i) 
before  being  opened. 


9  61.63    Emission  standard  for  vinyl 
ctilorMs  plants. 

An  owner  or  operator  of  a  vinyl 
chloride  plant  shall  comply  with  the 
requirements  of  this  section  and  9  61.65 

(a)  Vinyl  chloride  formation  and 
purification:  The  concentration  of  vinyl 
chloride- in  each  exhaust  gas  stream 
from  any  equipment  used  in  vinyl 
chloride  formation  and/or  purification  is 
not  to  exceed  10  ppm  (average  for  3-hour 
period  or  as  determined  in  accordance 
with  9  61.67(g)(1)).  except  as  provided  in 
9  61.65(a).  This  requirement  does  not 
preclude  combining  of  exhaust  gas 
streams  provided  the  combined  steam  is 
ducted  through  a  control  system  from 
which  the  concentration  of  vinyl 
chloride  in  the  exhaust  gases  does  not 
exceed  10  ppm,  or  equivalent  as 
provided  in  9  61.66.  This  requirement 
does  not  apply  to  equipment  that  has 
been  opened,  is  out  of  operation,  and 
met  the  requirement  in  9  61.65(b)(6)(i) 
before  being  opened. 
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§61.64    Emission  stamtord  for  polyvinyl 
cMorMs  plants. 

An  owner  or  operator  of  a  polyvinyl 
chloride  plant  shall  comply  with  the 
requirements  of  this  section  and  §  61.65. 

(a)  Reactor.  The  following 
requirements  apply  to  reactors: 

(1)  The  concentration  of  vinyl  chloride 
in  each  exhaust  gas  stream  from  each 
reactor  is  not  to  exceed  10  ppm  (average 
for  3-hour  period  or  as  determined  in 
accordance  with  §  61.67(g)(1)),  except  as 
provided  in  paragraph  (a)(2)  of  this 
section  and  §  61.65(a). 

(b)  Stripper.  The  concentration  of 
vinyl  chloride  in  each  exhaust  gas 
stream  from  each  stripper  is  not  to 
exceed  10  ppm  (average  for  3-hour 
period  or  as  determined  in  accordance 
with  §  61.67(g)(1)),  except  as  provided  in 
§  61.65(a).  This  requirement  does  not 
apply  to  equipment  that  has  been 
opened,  is  out  of  operation,  and  met  the 
requirement  in  §  61.65(b)(6](i)  before 
being  opened. 

(c)  Mixing,  weighing,  and  holding 
containers.  The  concentration  of  vinyl 
chloride  in  each  exhaust  gas  stream 
from  each  mixing,  weighing,  or  holding 
container  in  vinyl  chloride  service  which 
precedes  the  stripper  (or  the  reactor  if 
the  plant  has  no  stripper)  in  the  plant 
process  flow  is  not  to  exceed  10  ppm 
(average  for  3-hour  period  or  as 
determined  in  accordance  with 

§  61.67(g)(1)),  except  at  provided  in 
§  61.65(a).  This  requirement  does  not 
apply  to  equipment  that  has  been 
opened,  is  out  of  operation,  and  met  the 
requirement  in  §  61.65(b)(6)(i)  before 
being  opened. 

(d)  Monomer  recovery  system.  The 
concentration  of  vinyl  chloride  in  each 
exahust  gas  stream  from  each  monomer 
recovery  system  is  not  to  exceed  10  ppm 
(average  for  3-hour  period  or  as 
determined  in  accordance  with 

§  61.67(g)(1)),  except  as  provided  in 
§  61.65(a).  This  requirement  does  not 
apply  to  equipment  that  has  been 
opened,  is  out  of  operation,  and  met  the 
requirement  in  S  61.65(b)(6)(i)  before 
being  opened. 
***** 

4.  By  revising  existing  paragraphs 
S  61.64(a)(2)  and  by  removing  (a)(3)  as 

follows:  I 

§  6 1 .64    Emission  standard  for  polyvinyl 
chloiids  plants. 

An  owner  or  operator  of  a  polyvinyl 
chloride  plant  shall  comply  with  the 
requirements  of  this  section  and  S  61.65. 

(a)  Reactor.  The  following 
requirements  apply  to  reactors: 


(2)  The  reactor  opening  loss  from  each 
reactor  is  not  to  exceed  0.02  g  vinyl 
chloride/kg  (0.00002  lb  vinyl  chloride/lb) 
of  poly  vinyl  chloride  product,  except  as 
provided  in  paragraphs  (f)(1)  and  (f)(2) 
of  this  section,  with  the  product 
determined  on  a  dry  solids  basis.  This 
requirement  does  not  apply  to 
prepolymerization  reactors  in  the  bulk 
process.  This  requirement  does  apply  to 
postpolymerization  reactors  in  the  bulk 
process,  where  the  product  means  the 
gross  product  of  prepolymerization  and 
postpolymerization. 
***** 

5.  By  revising  paragraph  (e) 
introductory  text  and  adding  paragraph 
(e)(3)  to  §  61.64  as  follows: 

§  6 1 .64    Emission  standard  for  polyvinyl 
chloride  plants. 

***** 

(e)  Sources  following  the  stn'pperfs). 
The  following  requirements  apply  to 
emissions  of  vinyl  chloride  to  the 
atmosphere  from  the  combination  of  all 
sources  following  the  stripper(s)  [or  the 
reactor(s)  is  the  plant  has  no  stripper(s)] 
in  the  plant  process  flow  including  but 
not  limited  to,  centrifuges, 
concentrators,  blend  tanks,  filters, 
dryers,  conveyor  air  discharges,  baggers, 
storage  containers,  and  inprocess 
wastewater,  except  as  provided  in 
paragraph  (f)  of  this  section: 
***** 

(3)  The  provisions  of  this  paragraph 
apply  at  all  times  including  when  off- 
specification  or  other  types  of  resins  are 
made. 

6.  By  adding  paragraph  (f)  to  §  61.64 
as  follows: 

§  61.64    Emission  standard  for  polyvinyl 
chloride  plants 

***** 

(f)  Reactor  used  as  stripper.  When  a 
nonbulk  resin  reactor  is  used  as  a 
stripper  this  paragraph  may  be  applied 
in  heu  of  §  61.64  (a)(2)  and  (e)(1): 

(1)  The  weighted  average  emissions  of 
vinyl  chloride  from  reactor  opening  loss 
and  all  sources  following  the  reactor 
used  as  a  stripper  from  all  grades  of 
polyvinyl  chloride  resin  stripped  in  the 
reactor  on  each  calendar  day  may  not 
exceed: 

(i)  202  g/kg  (0.00202  lb/lb)  of  polyvinyl 
chloride  product  for  dispersion  polyvinyl 
chloride  resins,  excluding  latex  resins, 
with  the  product  determined  on  a  dry 
solids  basis. 

(ii)  0.42  g/kg  (0.00042  lb/lb)  of 
polyvinyl  chloride  product  for  all  other 
polyvinyl  chloride  resins,  including  latex 
resins,  with  the  product  determined  on  a 
dry  solids  basis. 


7.  By  revising  paragraph  (a)  to  S  61.65 
as  follows: 

§  61.6S    Emission  standard  for  ethylans 
dichlorida,  vinyl  chlorido  and  polyvinyl 
chloride  plants 

An  owner  or  operator  of  an  ethylene 
dichloride,  vinyl  chloride,  and/or 
polyvinyl  chloride  plant  shall  comply 
with  the  requirements  of  this  section. 

(a)  Relief  valve  discharges.  (1) 
Polyvinyl  chloride  plants  (suspension, 
dispersion,  latex,  and  bulk  processes). 

(i)  Reactor.  The  number  of  discharges 
to  the  atmosphere  from  relief  valves  on 
polyvinyl  chloride  reactors  in  vinyl 
chloride  service  is  not  to  exceed  the 
following  limits  except  as  provided  in 
paragraph  (a)(l)(iii]  of  this  section.  For 
all  reactors  producing  suspension  resins 
within  a  PVC  plant,  the  number  of  relief 
valve  discharges  is  not  to  exceed  0.035 
discharges  per  100  polymerization 
batches  nor  4  discharges  per  year.  For 
all  reactors  producing  dispersion  and 
latex  resins  within  a  PVC  plant,  the 
number  of  relief  valve  discharges  is  not 
to  exceed  0.035  discharges  per  100 
polymerization  batches.  For  all  reactors 
including  prepolymerization  and 
postpolymerization  reactors,  producing 
bulk  resins  within  a  PVC  plant  the 
number  of  relief  valve  discharges  is  not 
to  exceed  0.035  discharges  per  100 
polymerization  batches. 

(ii)  The  number  of  discharges  to  the 
atmosphere  from  relief  valves  on 
equipment  (excluding  polyvinyl  chloride 
reactors)  in  vinyl  chloride  service  is  not 
to  exceed  0.025  discharges  per  100 
polymerization  batches  nor  3  discharges 
per  year  except  as  provided  in 
paragarph  (a)(l)(iii]  of  this  section. 

(iii)  The  limits  specified  in  paragraphs 
(a)(l](i)  and  (a)(l)(ii)  of  this  section  may 
be  exceeded  when  only  one  relief  valve 
discharge  to  the  atmosphere  occurs 
during  the  12-month  period  preceding 
the  close  of  the  6-month  reporting 
period. 

(2)  Polyvinyl  chloride  plants  (solution 
and  other  continuous  PVC  production 
processes).  The  number  of  discharges  to 
the  atmosphere  from  relief  valves  on  all 
equipment  in  vinyl  chloride  service  is 
not  to  exceed  1  discharge  per  year. 

(3)  Ethylene  dichloride  and  vinyl 
chloride  plants.  The  number  of 
discharges  to  the  atmosphere  from  relief 
valves  on  equipment  in  vinyl  chloride 
service  is  not  to  exceed  4  discharges  per 
year. 

(4)  Each  relief  valve  discharge  that 
contributes  to  a  relief  valve  discharge 
frequency  in  excess  of  any  limit 
prescribed  in  paragarphs  (a)(1),  (a)(2) 
and  (a)(3)  of  this  paragraph  constitutes 
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an  individual  violation  of  the  respective 
limit. 

(5)  For  every  relief  valve  discharge  to 
the  atmosphere,  the  owner  or  operator 
shall  record  the  identity  of  the  source, 
the  date  and  time  of  the  discharge,  the 
cause  of  the  discharge,  the  approximate 
total  vinyl  chloride  loss  during  the 
discharge,  and  the  method  used  for 
determining  the  vinyl  chloride  loss.  This 
information  shall  be  submitted  in 
writing  to  the  Administrator  as  part  of 
the  reporting  requirements  of  paragraph 
9  61.70.  This  information  shall  be 
retained  and  made  available  for 
inspection  by  the  Administrator  for  a 
minimum  of  3  years. 

8.  By  revising  paragraphs  (b)(3), 
(b)(8)(i),  (b)(8)(iii),  (b)(8)(iv)  and 
(b)(8)(vi)  to  S  61.65  as  follows: 

§  61.65    Emission  standard  for  ettiylene 
dicMortde,  vinyt  cttloiide  and  polyvinyl 
cMorMc  plants. 

An  owner  or  operator  of  an  ethylene 
dichloride,  vinyl  chloride,  and/or 
polyvinyl  chloride  plant  shall  comply 
with  the  requirements  of  this  section. 

(a)  *  •  • 

(b)  Fugitive  emission  sources 

(1)  •  *  * 
,2,  .  .  . 

(3)  Leakage  from  pump,  compressor, 
and  agitator  seals:  (!)  Rotating  pumps. 
Vinyl  chloride  emissions  from  seals  on 
all  rotating  pumps  in  vinyl  chloride 
service  are  to  be  minimized  by  installing 
sealless  pumps,  pumps  with  double 
mechanical  seals  or  equivalent  as 
provided  in  §  61.66.  If  double 
mechanical  seals  are  used,  vinyl 
chloride  emissions  from  the  seals  are  to 
be  minimized  by  maintaining  the 
pressure  between  the  two  seals  so  that 
any  leak  that  occurs  is  into  the  pump;  by 
ducting  any  vinyl  chloride  between  the 
two  seals  through  a  control  system  from 
which  the  concentration  of  vinyl 
chloride  in  the  exhaust  gases  does  not 
exceed  10  ppm:  or  equivalent  as 
provided  in  §  61.66. 

(ii)  Reciprocating  pumps.  Vinyl 
chloride  emissions  from  seals  on  all 
reciprocating  pumps  in  vinyl  chloride 
service  are  to  be  minimized  by  installing 
double  outboard  seals,  or  equivalent  as 
provided  in  §  61.66.  If  double  outboard 
seals  are  used,  vinyl  chloride  emissions 
from  the  seals  are  to  be  minimized  by 
maintaining  the  pressure  between  the 
two  seals  so  that  any  leak  that  occurs  is 
into  the  pump:  by  ducting  any  vinyl 
chloride  between  the  two  seals  through 
a  control  system  from  which  the 
concentration  of  vinyl  chloride  in  the 
exhaust  gases  does  not  exceed  10  ppm; 
or  equivalent  as  provided  in  S  61.66. 

(iii)  Rotating  compressor.  Vinyl 
chloride  emissions  from  seals  on  all 


rotating  compressors  in  vinyl  chloride 
service  are  to  be  minimized  by  installing 
compressors  with  double  mechanical 
seals,  or  equivalent  as  provided  in 
S  61.66.  If  double  mechanical  seals  are 
used,  vinyl  chloride  emissions  from  the 
seals  are  to  be  minimized  by 
maintaining  the  pressure  between  the 
two  seals  so  that  any  leak  that  occurs  is 
into  the  compressor  by  ducting  any 
vinyl  chloride  between  the  two  seals 
through  a  control  system  from  which  the 
concentration  of  vinyl  chloride  in  the 
exhaust  gases  does  not  exceed  10  ppm; 
or  equivalent  as  provided  in  9  61.66. 

(iv)  Reciprocating  compressors.  Vinyl 
chloride  emissions  from  seals  on  all 
reciprocating  compressors  in  vinyl 
chloride  service  are  to  be  minimized  by 
installing  double  outboard  seals,  or 
equivalent  as  provided  in  9  61.66.  If 
double  outboard  seals  are  used,  vinyl 
chloride  emissions  from  the  seals  are  to 
be  minimized  by  maintaining  the 
pressure  between  the  two  seals  so  that 
any  leak  that  occurs  is  into  the 
compressor  by  ducting  any  vinyl 
chloride  between  the  two  seals  through 
a  control  system  from  which  the 
concentration  of  vinyl  chloride  in  the 
exhaust  gases  does  not  exceed  10  ppm; 
or  equivalent  as  provided  in  9  61.6(9 

(v)  Agitator  Vinyl  chloride  emissions 
from  seals  on  all  agitators  in  vinyl 
chloride  service  are  to  be  minimized  by 
installing  agitators  with  double 
mechanical  seals,  or  equivalent  as 
provided  in  9  61.66.  If  double 
mechanical  seals  are  used,  vinyl 
chloride  emissions  from  the  seals  are  to 
be  minimized  by  maintaining  the 
pressure  between  the  two  seals  so  that 
any  leak  that  occurs  is  into  the  agitated 
vessel;  by  ducting  any  vinyl  chloride 
between  the  two  seals  through  a  control 
system  from  which  the  concentration  of 
vinyl  chloride  in  the  exhaust  gases  does 
not  exceed  10  ppm;  or  equivalent  as 
provided  in  9  61.66. 
•        •        *        •        * 

(8)  Leak  detection  and  elimination. 

(i)  It  includes  a  reliable  and  accurate 
vinyi  chloride  monitoring  system  for 
detection  of  major  leaks  and 
identification  of  the  general  area  of  the 
plant  where  a  leak  is  located.  A  vinyl 
chloride  monitoring  system  means  a 
device  which  obtains  air  samples  from 
one  or  more  points  on  a  continuous 
sequential  basis  and  analyzes  the 
samples  with  gas  chromatography  or.  if 
the  owner  or  operator  assumes  that  all 
hydrocarbons  measured  are  vinyl 
chloride,  with  infrared 
spectrophotometry,  flame  ion  detection, 
or  an  equivalent  or  alternative  method. 


(iii)  It  provides  for  an  acceptable 
calibration  and  maintenance  schedule 
for  the  vinyl  chloride  monitoring  system 
and  portable  hydrocarbon  detector.  For 
the  vinyl  chloride  monitoring  system,  a 
daily  span  check  is  to  be  conducted  with 
a  concentration  of  vinyl  chloride  equal 
to  the  concentration  defined  as  a  leak 
according  to  paragraph  (bj(8)(vi)  of  this 
section.  The  calibration  is  to  be  done 
with  either 

(A)  A  calibration  gas  m'xture 
prepared  from  the  gases  specified  in 
sections  5.2.1  and  5.2.2  of  Test  Method 
106  and  in  accordance  with  section  7.1 
of  test  Method  106.  or 

(B)  A  calibration  gas  cylinder 
standard  containing  the  appropriate 
concentration  of  vinyl  chloride.  The  gas 
composition  of  the  calibration  gas 
cylinder  standard  is  to  have  been 
certified  by  the  manufacturer.  The 
manufacturer  must  have  recommended  a 
maximum  shelf  life  for  each  cylinder  so 
that  the  concentration  does  not  change 
greater  than  ±5  percent  from  the 
certified  value.  The  date  of  gas  cylinder 
preparation,  certified  vinyl  chloride 
concentration  and  recommended 
maximum  shelf  life  must  have  been 
affixed  to  the  cylinder  before  shipment 
from  the  manufacturer  to  the  buyer.  If  a 
gas  chromatograph  is  used  as  the  vinyl 
chloride  monitoring  system,  these  gas 
mixtures  may  be  directly  used  to 
prepare  a  chromatograph  calibration 
curve  as  described  in  section  7.3  of  Test 
Method  106.  The  requirements  in  section 
5.2.3.1  and  5.2.3.2  of  Test  Method  106  for 
certification  of  cylinder  standards  and 
for  establishment  and  verification  of 
calibration  standards  are  to  be  followed. 

(iv)  The  location  and  number  of  points 
to  be  monitored  and  the  frequency  of 
monitoring  provided  for  in  the  program 
are  acceptable  when  they  are  compared 
with  the  number  of  pieces  of  equipment 
in  vinyl  chloride  service  and  the  size 
and  physical  layout  of  the  plant. 
***** 

(vi)  It  contains  a  definition  of  leak 
which  is  acceptable  when  compared 
with  the  background  concentrations  of 
vinyl  chloride  in  the  areas  of  the  plant  to 
be  monitored  by  the  vinyl  chloride 
monitoring  system.  Measurements  of 
background  concentrations  of  vinyl 
chloride  in  the  areas  of  the  plant  to  be 
monitored  by  the  vinyl  chloride 
monitoring  system  are  to  be  included 
with  the  description  of  the  program.  The 
definition  of  leak  for  a  given  plant  may 
vary  among  the  different  areas  within 
the  plant  and  is  also  to  change  over  time 
as  background  concentrations  in  the 
plant  are  reduced. 
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9.  By  revising  paragr^h  (b)(4)  to 
S  61.65  as  follows: 

S  61.65    Emiuion  Standard  for  cttiytafw 
dtcMorkte,  vinyl  cMorld*  and  polyvinyl 
chlorid*  planta 

•  *        •        *        * 

(b)  Fugitive  emission  sources. 

•  •        *        *        * 

(4)  Leaks  from  relief  valves.  Vinyl 
chloride  emissions  due  to  leaks  from 
each  relief  valve  on  equipment  in  vinyl 
chloride  service  shall  comply  with 
S  61.242-4  of  Subpart  V  of  this  part. 

•  •        •        *        * 

10.  By  revising  paragraph  (b)(7)  of 
S  61.65  as  follows: 


S  61.65    Emission  standard  for 
dichlortds.  vinyl  cfilorlds  and 
cMorida  plants. 


(b)  Fugitive  emission  sources. 

•  •        *        *        • 

(7)  Samples.  Unused  portions  of 
samples  containing  at  least  10  percent 
by  weight  vinyl  chloride  are  to  be 
returned  to  the  process  or  destroyed  in  a 
control  device  from  which  the 
concentration  of  vinyl  chloride  in  the 
exhaust  gas  does  not  exceed  10  ppm. 
Sampling  techniques  are  to  be  such  that 
sample  containers  in  vinyl  chloride  are 
purged  into  a  closed  process  system. 

11.  By  revising  paragraphs  (b)(8) 
introductory  text.  (b)(8)(ii],  and  (b)(8)(v) 
to  S  61.65  as  follows: 

$61.65    Emission  standard  for  sthyisna 
dictilorid*,  vinyl  cttlorido  and  polyvinyl 
ctikKide  plants. 

•  «••*- 

(b)  Fugitive  emission  sources. 

•  •        •        •        •  I 

(8)  Leak  detection  ana  elimination. 
Vinyl  chloride  emissions  due  to  leaks 
from  equipment  in  vinyl  chloride  service 
are  to  be  minimized  by  instituting  and 
implementing  a  lead  detection  and 
repair  program  consistent  with  the 
provisions  of  Subpart  V  of  this  part.  The 
program  is  to  be  implemented  within  90 
days  of  the  effective  date  of  these 
regulations,  unless  a  waiver  of 
compliance  is  granted  under  S  61.11. 
Approval  of  a  program  will  be  granted 
by  the  Administrator  provided  he  finds: 

(i)  *  *  * 

(ii)  It  includes  a  reliable  and  accurate 
portable  hydrocarbon  detector  to  be 
used  consistent  with  the  provisions  of 
Subpart  V  of  this  part.  An  owner  or 
operator  is  exempt  from  S  61.242-l(d), 
SS  61.242-7  (a),  (b)  and  (c),  9  61.246  and 
S  61.247  of  Subpart  V  of  this  part  for  any 
process  unit  in  which  the  percentage  of 
leaking  valves  is  demonstrated  to  be 
equal  to  or  less  than  2.0  percent,  as 


determined  in  accordance  with  the 
following: 

(A)  A  performance  test  as  specified  in 
paragraph  (b)(8](ii](C)  of  this  section 
shall  be  conducted  initially  within  90 
days  of  the  effective  date  of  these 
regulations,  annuUy  and  at  times 
requested  by  the  Administrator. 

(B)  For  each  performance  test,  a 
minimum  of  200  or  90  percent  of  the  total 
valves  in  VOC  service  (as  defined  in 

S  60.481  of  Subpart  VV  of  Part  60)  within 
the  process  unit  shall  be  randomly 
selected  and  monitored  within  1  week 
by  the  methods  specified  in  §  61.245(d) 
of  Subpart  V  of  this  part.  If  an 
instrument  reading  of  10,000  ppm  or 
greater  is  measured,  a  leak  is  detected. 
The  leak  percentage  shall  be  determined 
by  dividing  the  number  of  valves  in 
VOC  service  for  which  leaks  are 
detected  by  the  number  of  tested  valves 
in  VOC  service. 

(C)  If  a  leak  is  detected,  it  shall  be 
repaired  in  accordance  with  S  61.242-7 
(d)  and  (e)  of  Subpart  V  of  this  part. 

(D)  The  results  of  the  performance  test 
shall  be  submitted  in  writing  to  the 
Administrator  in  the  first  semiannual 
report  following  the  performance  test  as 
part  of  the  reporting  requirements  of 

§  61.70. 

(E)  Any  process  unit  in  which  the 
percentage  of  leaking  valves  is  found  to 
be  greater  than  2.0  percent  must  comply 
with  all  provisions  of  Subpart  V  of  this 
part  within  90  days. 
***** 

(v)  It  contains  a  plan  of  action  to  be 
taken  when  a  leak  is  detected  consistent 
with  Subpart  V  of  this  part. 

12.  By  revising  §  61.66  as  follows: 

S  61.66    Equivalent  equipment  and 
procedures. 

Upon  written  application  from  an 
owner  or  operator,  the  Administrator 
may  approve  use  of  equipment  or 
procedures  which  have  been 
demonstrated  to  his  satisfaction  to  be 
equivalent  in  terms  of  reducing  vinyl 
chloride  emissions  to  the  atmosphere  to 
those  prescribed  for  compliance  with  a 
specific  paragraph  of  this  subpart. 

13.  By  revising  paragraph  (f)  of  §  61.67 
as  follows: 

S  61.67    Emission  tests. 

*        •        •        •        * 

(f)  The  owner  or  operator  shall  retain 
at  the  plant  and  make  available,  upon 
request,  for  inspection  by  the 
Administrator,  for  a  minimum  of  3  years, 
records  of  emission  test  results  and 
other  data  needed  to  determine 
emissions. 


14.  By  revising  paragraphs  (g)(3) 
introductory  text,  (g)(3)(i),  and  (g)(3)(iii) 
of  §  61.67  as  follows: 

§61.67    Emission  tests. 


(g)  *  *  • 

(3)  When  a  stripping  operation  is  used 
to  attain  the  emission  limits  in  S  61.64 
(e)  and  (f),  emissions  are  to  be 
determined  using  Test  Method  107  as 
follows: 

(i)  The  number  of  strippers  (or 
reactors  using  as  strippers)  and  samples 
and  the  types  and  grades  of  resin  to  be 
sampled  are  to  be  determined  by  the 
Administrator  for  each  individual  plant 
at  the  time  of  the  test  based  on  the 
plant's  operation. 

(ii)  •  *  • 

(iii)  The  corresponding  quantity  of 
material  processed  by  each  stripper  (or 
reactor  used  as  a  stripper)  is  to  be 
determined  on  a  dry  solids  basis  and  by 
a  method  submitted  to  and  approved  by 
the  Administrator. 
***** 

15.  By  revising  paragraph  (g)(5) 
introductory  text  and  adding  paragraph 
(g)(6)  to  §  61.67  as  follows: 

§61.67    Emission  tests. 

***** 

(g)  *  *  * 

(5)  The  reactor  opening  loss  for  which 
an  emission  limit  is  prescribed  in        ■- 

§  61.64(a)(2)  is  to  be  determined.  The' 
number  of  reactors  for  which  the 
determination  is  to  be  specified  by  the 
Administrator  for  each  individual  plant 
at  the  time  of  the  determination  based 
on  the  plant's  operation. 
***** 

(6)  For  a  reactor  that  is  used  as  a 
stripper,  the  emissions  of  vinyl  chloride 
from  reactor  opening  loss  and  all 
sources  following  the  reactor  used  as  a 
stripper  for  which  an  emission  limit  is 
prescribed  in  §  61.64(f)  are  to  be 
determined.  The  number  of  reactors  for 
which  the  determination  is  to  be  made  is 
to  be  specified  by  the  Administrator  for 
each  individual  plant  at  the  time  of  the 
determination  based  on  the  plant's 
operation. 

(i)  For  each  batch  stripped  in  the 
reactor,  the  following  measurements  are 
to  be  made: 

(A)  The  concentration  (ppm)  of  vinyl 
chloride  in  resin  after  stripping, 
measured  according  to  paragraph  (g)(3) 
of  this  section; 

(B)  The  reactor  vacuum  (mm  Hg)  at 
end  of  strip  from  plant  instrument:  and 

(C)  The  reactor  temperature  ('C)  at 
end  of  strip  from  plant  instrument. 
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(ii)  For  each  batch  stripped  in  the 
reactor,  the  following  information  is  to 
be  determined: 

(A)  The  vapor  pressure  (mm  Hg)  of 
water  in  the  reactor  at  end  of  strip  from 
the  following  table: 
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(B)  The  partial  pressure  {mm  Hg)  of 
vinyl  chloride  in  reactor  at  end  of  strip 
from  the  following  equation: 

PPVA  =  760-RV-VPW 

Where: 

PPVC  =  partial  pressure  of  vinyl  chloride,  in 

mm  Hg 
760  =  atmospheric  pressure  at  O'C.  in  mm  Hg 
RV  =  absolute  value  of  reactor  vacuum,  in 

mm  Hg 
VPW  =  vapor  pressure  of  water,  in  mm  Hg 

(C)  The  reactor  vapor  space  volume 
(m^)  at  end  of  strip  from  the  following 
equation: 


HVSW  =  HC-  WV- 


where: 

RVSV= reactor  vapor  space  volume,  in  m* 

RC  =  reactor  capacity,  in  m* 

WV  =  vohime  of  water  in  reactor  from  recipe. 

in  m* 
PVCW=dry  weight  of  polyvinyl  chloride  in 

reactor  from  recipe,  in  kg 
833  =  typical  density  of  polyvinyl  chioride.  in 

kg/m* 

(iii)  For  each  batch  stripped  in  the 
reactor,  the  combined  reactor  opening 
loss  and  emissions  from  ail  sources 
following  the  reactor  used  as  a  stripper 
is  to  be  determined  using  the  following 
equation: 


where: 

C=g  vinyl  chloride/kg  polyvinyl  chloride 

product 
PPMVC^sconcentration  of  vinyl  chloride  in 

resin  after  stripping,  in  ppm 
10"*  =  conversion  factor  for  ppm 
PPVC  =  partial  pressure  of  vinyl  chloride 

determined  according  to  paragraph 

(8)(6|(ii)(B)  of  this  section,  in  mm  Hg 
RVSV  =  reactor  vapor  space  volume 

determined  according  to  paragraph 

(8)(6)(ii)(C]  of  this  section,  in  m' 
l,002  =  ideal  gas  constant  in  g — *K/mm  Hg — 

m*  for  vinyl  chloride 
PVCW  =  dry  weight  of  polyvinyl  chloride  in 

reactor  from  recipe,  in  kg 
273  =  conversion  factor  for  'C  to  'K 
RT=reaclor  temperature,  in  *C 

16.  By  adding  paragraph  (h)  to  8  61.67 
as  follows: 


(h)(1)  Each  piece  of  equipment  within 
a  process  unit  that  can  reasonably 
contain  equipment  in  vinyl  chloride 
service  is  presumed  to  be  in  vinyl 
chloride  service  unless  an  owner  or 
operator  demonstrates  that  the  piece  of 
equipment  is  not  in  vinyl  chloride 
service.  For  a  piece  of  equipment  to  be 
considered  not  in  vinyl  chloride  service, 
it  must  be  determined  that  the  percent 
vinyl  chloride  content  can  be  reasonably 
expected  not  to  exceed  10  percent  by 
weight  for  liquid  streams  and  10  percent 
by  volume  for  gas  streams.  For  purposes 
of  determining  the  percent  vinyl  chloride 
content  of  the  process  fluid  that  is 
contained  in  or  contacts  equipment 
procedures  that  conform  to  the  methods 
described  in  ASTM  Method  D-2267 
(incorporated  by  reference  as  specified 
in  S  61.18)  shall  be  used. 

(2Xi)  An  owner  or  operator  may  use 

engineering  judgment  rather  than  the 
procedures  in  paragraph  (h)(1)  of  this 
section  to  demonstrate  that  the  percent 
vinyl  chloride  content  does  not  exceed 
10  percent  by  weight  for  liquid  streams 
and  10  percent  by  volume  for  gas 
streams,  provided  that  the  engineering 
judgment  demonstrates  that  the  vinyl 
chloride  content  clearly  does  not  exceed 
10  percent.  When  an  owner  or  operator 
and  the  Administrator  do  not  agree  on 
whether  a  piece  of  equipment  is  not  in 
vinyl  chloride  service,  however,  the 
procedures  in  paragraph  (h)(1)  of  this 
section  shall  be  used  to  resolve  the 
disagreement 

(ii)  If  an  owner  or  operator  determines 
that  a  piece  of  equipment  is  in  vinyl 
chloride  service,  the  determination  can 


(PPVC)(RVSV)(l,002) 
(PVCW)(273  +  RT) 


be  revised  only  after  following  the 
procedures  in  paragraph  (h)(1)  of  this 
section. 

(3)  Samples  used  in  determining  the 
percent  vinyl  chloride  content  shall  be 
representative  of  the  process  fluid  that 
is  contained  in  or  contacts  the 
equipment 

17.  By  adding  paragraphs  (d),  (e)  and 
(f)  to  9  61.68  as  follows: 

{  61.6S    Emteskm  monitoring. 


(d)  When  exhaust  gas(e8),  having 
emission  limits  that  are  subject  to  the 
requirement  of  paragraph  (a)  of  this 
section,  are  emitted  to  the  atmosphere 
around  the  control  system  and  required 
vinyl  chloride  monitoring  system,  the 
vinyl  chloride  content  of  the  emission 
shall  be  calculated  (in  units  of  each 
applicable  emission  limit)  by  best 
practical  engineering  judgment  based  on 
the  discharge  duration  and  known  VC 
concentrations  in  the  affected 
equipment  as  determined  in  accordance 
with  i  61.67(h)  or  other  acceptable 
method. 

(e)  For  each  3-hour  period,  the  vinyl 
chloride  content  of  emissions  subject  to 
the  requirements  of  paragraphs  (a)  and 
(d)  of  this  section  shall  be  averaged 
(weighted  according  to  the  proportion  of 
time  that  emissions  were  continuously 
monitored  and  that  emissions  bypassed 
the  continuous  monitor)  for  purposes  of 
reporting  excess  emissions  under 

S  61.70(c)(1). 

(f )  For  each  vinyl  chloride  emission  to 
the  atmosphere  determined  in 
accordance  with  paragraph  (e)  of  this 
section  to  be  in  excess  of  the  applicable 
emission  limits,  the  owner  or  operator 
shall  record  the  identity  of  the  80urce(s). 
the  date,  time,  and  duration  of  the 
excess  emission,  the  cause  of  the 
emission,  the  approximate  total  vinyl 
chloride  loss  during  the  excess  emission, 
and  the  method  used  for  determining  the 
vinyl  chloride  loss.  This  information 
shall  be  retained  and  made  available  for 
inspection  by  the  Administrator  as 
required  by  §  61.71(a). 

18.  By  changing  the  title  from 
"Semiannual  report"  to  "Reporting"  and 
by  revising  paragraph  (a)  of  S  61.70  as 
follows: 
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§  61.70    Reporting. 

(a)(1)  The  owner  or  operator  of  any 
source  to  which  this  subpart  applies 
shall  submit  to  the  Administrator  on 
September  15  and  March  15  of  each  year 
a  report  in  writing  containing  the 
information  required  in  paragraphs,  (c), 
(d)  and  (e)  of  this  section  and  on 
December  15  and  )une  15  of  each  year  a 
report  in  writing  containing  the 
information  required  in  paragraph  (e)  of 
this  section,  except  as  provided  in 
paragraph  (a)(2). 

(2)  In  the  case  of  an  existing  source 
that  submits  semiannual  reports  on  an 
approved  fixed  schedule  other  than 
September  15  and  March  15,  the 
approved  semiannual  reporting  schedule 
shall  be  used  to  report  the  information 
required  in  paragraphs  (c),  (d)  and  (e)  of 
this  section.  In  addition,  the  information 
required  in  paragraph  (e)  of  this  section 
will  be  reported  exactly  3  months 
following  the  semiannual  reporting 
dates. 

(3)  The  first  report  is  to  be  submitted 
following  the  first  full  3  month  reporting 
period  after  the  initial  report  is 
submitted. 


19.  By  revising  paragraph  (c)(1)  of 
§  61.70  as  follows: 


§  61.70    Reporting. 


(c)  *  *  * 

(1)  The  owner  or  operator  shall 
include  in  the  report  a  record  of  the 
vinyl  chloride  content  of  emissions  for 
each  3-hour  period  during  which  average 
emissions  are  in  excess  of  the  emission 
limits  in  §  61.62  (a)  or  (b),  §  61.63(a);  or 

§  61.64  (a)(1).  (b),  (c).  or  (d),  or  during 
which  average  emissions  are  in  excess 
of  the  emission  limits  specified  for  any 
control  system  to  which  reactor 
emissions  are  required  to  be  ducted  in 
§  61.64(a)(2)  or  to  which  fugitive 
emissions  are  required  to  be  ducted  in 
§  61.65  (b)(i)(ii).  (b)(2).  (b)(5).  (b)(6)(ii),  or 
(b)(9](ii).  If  emissions  in  excess  of  the 
emission  limits  are  not  detected,  the 
report  shall  contain  a  statement  that  no 
excess  emissions  have  been  detected. 
The  emissions  are  to  be  determined  in 
accordance  with  §  61.68(e). 

20.  By  revising  paragraph  (c)(2) 
introductory  text,  removing  paragraphs 
(c)(2)(iv),  revising  paragraph  (c)(2)(iii) 
and  revising  (c)(2){v)  and  (c)(2)(vi) 
introductory  text  to  §  61.70  as  follows: 

§61.70    Reporting. 

«  •  4  * 

(C)  *    *    * 

(2)  In  polyvinyl  chloride  plants  for 
which  a  stripping  operation  is  used  to 
attain  the  emission  level  prescribed  in 
§  61.64(e),  the  owner  or  operator  shall 
include  in  the  report  a  record  of  the 


vinyl  chloride  content  in  the  polyvinyl 
chloride  resin. 

(i)  •  *  ' 

(ii)  •  •  • 

(iii)  The  vinyl  chloride  content  in  each 
sample  is  to  be  determined  by  Test 
Method  107  as  prescribed  in 
S  61.67(g)(3). 

(iv)  [Reserved] 

(v)  The  report  to  the  Administrator  by 
the  owner  or  operator  is  to  include  a 
record  of  any  24-hour  average  resin 


vinyl  chloride  concentration,  as 
determined  in  this  paragraph,  in  excess 
of  the  limits  prescribed  in  §  61.64(e).  The 
vinyl  chloride  content  found  in  each 
sample  required  by  paragraphs  (cl(2)(i) 
and  (c)(2)(ii)  of  this  section  shall  be 
averaged  separately  for  each  type  of 
resin,  over  each  calendar  day  and 
weighted  according  to  the  quantity  of 
each  grade  of  resin  processed  by  the 
stripper(s)  that  calendar  day,  according 
to  the  following  equation: 


it,,- 


Q'i 


where: 

j4  =  24-hour  average  concentration  of  type.  Tt 

resin  in  ppm  (dry  weight  basis). 
Q= Total  production  of  type  Tt  resin  over  the 

24-hour  period,  in  kg. 
Ti  =Type  of  resin:  /=1.2  .  .  .m  where  m  is 

total  number  of  resin  types  produced 

during  the  24-hour  period. 
A/= Concentration  of  vinyl  chloride  in  one 

sample  of  grade  G  resin,  in  ppm. 
/>=  Production  of  grade  d  resin  represented 

by  the  sample,  in  kg. 
&«= Grade  of  resin:  e.g.,  Gt,  Gy  and  Cj. 
/7=Total  number  of  grades  of  resin  produced 

during  the  24-hour  period. 

If  no  24-hour  average  resin  vinyl 
chloride  concentrations  in  excess  of  the 
limits  prescribed  in  §  61.64(e)  are 
measured,  the  report  shall  state  that  no 
excess  resin  vinyl  chloride 
concentrations  were  measured. 

(vi)  The  owner  or  operator  shall  retain 
at  the  source  and  make  available  for 
inspection  by  the  Administrator  for  a 
minimum  of  3  years  records  of  all  data 
needed  to  furnish  the  information 
required  by  paragraph  (c)(2)(v)  of  this 
section.  The  records  are  to  contain  the 
following  information: 

(A)  *  •  • 

(B)  *  *  * 

•        *        *        •        * 

21.  By  revising  paragraph  (c)(3)  of 
§  61.70  as  follows: 

§  61.70    Reporting. 

***** 

(C) *  *  * 

(3)  The  owner  or  operator  shall 
include  in  the  report  a  record  of  any 
emissions  from  each  reactor  opening  in 
excess  of  the  emission  limits  prescribed 
in  S  61.64(a)(2).  Emissions  are  to  be 
determined  in  accordance 
with§  61.67(g)(5).  except  that  emissions 
for  each  reactor  are  to  be  determined.  If 
emissions  in  excess  of  the  emission 
limits  are  not  detected,  the  report  shall 


«r, 


include  a  statement  that  excess 
emissions  have  not  been  detected. 

***** 

22.  By  adding  paragraph  (c)(4)  to 
§  61.70  as  follows: 

§61.70    Reporting 

***** 

(c)  •  *  • 

(4)  In  polyvinyl  chloride  plants  for 
which  stripping  in  the  reactor  is  used  to 
attain  the  emission  level  prescribed  in 
§  61.64(f),  the  owner  or  operator  shall 
include  in  the  report  a  record  of  the 
vinyl  chloride  emissions  from  reactor 
opening  loss  and  all  sources  following 
the  reactor  used  as  a  stripper. 

(i)  One  representative  sample  of 
polyvinyl  chloride  resin  is  to  be  taken 
from  each  batch  of  each  grade  of  resin 
immediately  following  the  completion  of 
the  stripping  operation,  and  identified 
by  resin  type  and  grade  and  the  date 
and  time  the  batch  is  completed.  The 
corresponding  quantity  of  material 
processed  in  each  stripper  batch  is  to  be 
recorded  and  identified  by  resin  type 
and  grade  and  the  date  and  time  the 
batch  is  completed. 

(ii)  The  vinyl  chloride  content  in  each 
sample  is  to  be  determined  by  Test 
Method  107  as  prescribed  in 
§  61.67(g)(3). 

(iii)  The  combined  emission  from 
reactor  opening  loss  and  all  sources 
following  the  reactor  used  as  a  stripper 
are  to  be  determined  for  each  batch 
stripped  in  a  reactor  according  to  the 
procedure  prescribed  in  §  61.67(g)(6). 

(iv)  The  report  to  the  Administrator  by 
the  owner  or  operator  is  to  include  a 
record  of  any  24-hour  average  combined 
reactor  opening  loss  and  emissions  from 
all  sources  following  the  reactor  used  as 
a  stripper  as  determined  in  this 
paragraph,  in  excess  of  the  limits 
prescribed  in  \  61.64(f)-  The  combined 
reactor  opening  loss  and  emissions  from 
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all  sources  following  the  reactor  used  as 
a  stripper  associated  with  each  batch 
are  to  be  averaged  separately  for  each 
type  of  resin,  over  each  calendar  day 
and  weighted  according  to  the  quantity 


of  each  grade  of  resin  stripped  in 
reactors  that  calendar  day  as  follows: 
For  each  type  of  resin  (suspension, 
dispersion,  latex,  bulk,  other),  the 
following  calculation  is  to  be  performed: 


n 


W  *     ^^2  \     ♦ 


n      n 


Where: 

A  =  24-hour  average  combined  reactor 
opening  loss  and  emissions  from  all 
sources  following  the  reactor  used  as  a 
stripper,  in  g  vinyl  chloride/kg  product 
(dry  weight  basis). 

Q=Tofal  production  of  resin  in  belches  for 
which  stripping  is  completed  during  the 
24-hour  period,  in  kg. 

C= Average  combined  reactor  opening  loss 
and  emissions  from  all  sources  following 
the  reactor  used  as  a  stripper  of  all 
batches  of  grade  Gi  resin  for  which 
stripping  is  completed  during  the  24-hour 
period  in  g  vinyl  chloride/kg  product  (dry 
weight  basis)  (determined  according  to 
procedure  prescribed  in  S  61.67(g)(6)). 

P=  Production  of  grade  G,  resin  in  the 

batches  for  which  C  is  determined,  in  kg. 

G,  =  Grade  of  resin:  e.g..  d.  Gi.  and  Gi. 

n  =  Total  number  of  grades  of  resin  in  batches 
for  which  stripping  is  completed  during 
the  24-hour  period. 

If  no  24-hour  average  combined  reactor 
opening  loss  and  emissions  from  all 
sources  following  the  reactor  used  a 
stripper  in  excess  of  the  limits 
prescribed  in  S  61.64(f)  are  determined, 
the  report  shall  state  that  no  excess 
vinyl  chloride  emissions  were 
determined. 

23.  By  adding  paragraphs  |d).  (e)  and 
(f)  to  5  61.70  as  follows: 

961.70    Reporting. 

•         •         *         *         ft 

(d)  The  owner  or  operator  shall 
include  in  the  report  a  record  of  relief 
valve  discharges  as  prescribed  in 
S  61.65(a)(4),  and  the  owner  or  operator 
shall  report  exceedences  of  the  relief 
valve  discharge  frequency  limits 
prescribed  in  (  61.65(a)  to  be  determined 
as  follows: 

(1)  For  polyvinyl  chloride  plants 
producing  dispersion,  latex  or  bulk 
resins,  the  relief  valve  discharge 
frequency  from  polyvinly  chloride 
reactors  is  to  be  determined  using  the 
following  equation.  Separate 
calculations  are  to  be  made  for  each 
resin  type  (t)  as  defined: 


N 
Y 


Where 

F,  =  relief  valve  discharge  frequency  per  100 
polymerization  batches  from  all  reactors 
producing  resing  type  I 

N  =  total  number  of  relief  valve  discharges 
during  the  12-month  period  preceding  the 
close  of  the  6-month  reporting  period 
from  all  reactors  producing  resin  type  t 

Y  =  total  number  of  polymerization  batches  of 
resin  type  I  during  the  12-month  period 
preceding  the  close  of  the  6-month 
reportmg  period  divided  by  100 

t  =  resin  type:  dispersion  (including  latex)  or 
bulk  resin  type 

(2)  For  polyvinyl  chloride  plants 
producing  suspension  resins,  the  relief 
valve  discharge  frequency  from 
polyvinyl  chloride  reactors  is  to  be 
determined  in  two  ways  using  the 
following  equations: 


F.  -  — .  ml  K 

V 


where 

F«,=re!ief  valve  discharge  frequency  per  100 
polymerization  batches  from  all  reactors 
producing  suspension  resin 

F^  =  relief  valve  discharge  frequency  per  12- 
month  period  from  all  reactors  producing 
suspension  resin 

N  =  total  number  of  relief  valve  discharges 
during  the  12-monlh  period  preceding  the 
close  of  the  6-month  reporting  period 
from  all  reactors  producing  suspension 
resin 

Y  =  total  number  of  polymerization  batches  of 
suspension  resin  during  the  12-month 
period  preceding  the  close  of  the  6-month 
reporting  period  divided  by  100 

(3)  For  polyvinyl  chloride  plants 
producing  suspension,  dispersion,  latex, 
or  bulk  resins,  the  relief  valve  discharge 
frequency  from  all  other  equipment 
(excluding  polyvinyl  chloride  reactors) 
is  to  be  determined  in  two  ways  using 
the  following  equations: 


N 
F,  «  — :  andF,=N 
Y 


where 

Fa= relief  valve  discharge  frequency  per  100 
polymerization  batches  from  all 
equipment  (excluding  reactors) 

Fi  =  relief  valve  discharge  frequency  per  12- 
month  period  from  all  equipment 
(excluding  reactors) 

N  =  total  number  of  relief  valve  discharges 
during  the  12-month  period  preceding  the 
close  of  the  6-month  reporting  period 
from  all  equipment  (excluding  reactors) 

Y  =  total  number  of  polymerization  batches  of 
all  resin  types  combined  divided  by  100 

(4)  For  polyvinyl  chloride  plants  using 
the  solution  process  or  any  other 
continuous  production  process,  the  relief 
valve  discharge  frequency  is  the 
summation  of  each  relief  valve 
discharge  from  all  equipment  types 
during  the  12-month  period  preceding 
the  close  of  the  6-month  reporting 
period. 

(5)  For  ethylene  dichloride/vinyl 
chloride  plants,  the  relief  valve 
discharge  frequency  is  the  summation  of 
each  relief  valve  discharge  from  all 
equipment  types  during  the  12-month 
period  preceding  the  close  of  the  6- 
month  reporting  period. 

(6)  A  polymerization  batch  consists  of 
each  sequence  of  charging  VC  and  other 
materials  to  the  reactor,  heating  reactor 
contents,  polymerization  of  reactor 
contents,  and  removal  of  reactor 
contents  including  any  incomplete 
sequence  that  is  aborted  after  charging 
VC  to  the  reactor.  For  bulk  resin 
production  plants,  a  single 
"polymerization  batch"  includes  both 
prepolymerization  and 
postpolymerization  reactor  operations. 

(e)  The  owner  or  operator  shall 
include  in  the  report  the  number  of  relief 
valve  discharges  to  the  atmosphere 
during  the  3-month  period  preceding  the 
report  from  each  of  the  following 
sources:  suspension  resin  production 
reactors:  dispersion  and  latex  resin 
production  reactors;  bulk  resin 
production  reactors;  all  nonreactor 
equipment  in  PVC  plants;  all  equipment 
used  in  solution  process  and  other 
continuous  process  PVC  plants;  and  all 
equipment  in  EDC/VC  plants;  any  other 
source. 

(f)  The  owner  or  operator  shall 
include  in  the  report  the  number  of 
reactor  openings  and  the  design 
capacity  of  the  number  of 
polymerization  batches  for  each  type  of 
resin  in  each  plant  during  the  6-month 
period  preceding  the  report.  The  design 
capacity  of  the  number  of 
polymerization  batches  may  be  defined 


(Sec.  112  Clej 
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initially  and  remain  unchanged  unless 
significant  changes  to  the  design 
capacity  occur. 

24.  By  revising  paragraph  (a) 
introductory  text  of  §  61.71  as  follows: 

§  61.71    Recordkeeping. 

(a)  The  owner  or  operator  of  any 
source  to  which  this  subpart  applies 
shall  retain  the  following  information  at 
the  source  and  make  it  available  for 
inspection  by  the  Administrator  for  a 
minimum  of  3  years: 
•        •        *        •        * 

25.  By  adding  the  words  "vinyl 
chloride"  to  the  definition  of  the  term 
"volatile  hazardous  air  pollutants"  in 
§  61.241  of  Subpart  V  as  follows: 

§  61.241    Definitions. 


"Volatile  hazardous  air  pollutant"  or 
"VHAP"  means  a  substance  regulated 
under  this  part  for  which  a  standard  for 
equipment  leaks  of  the  substance  has 
been  proposed  and  promulgated. 
Benzene  is  a  VHAP.  Vinyl  chloride  is  a 
VHAP. 

(Sec.  112  Clean  Air  Act  of  IS/G] 
[VR  Doc.  85-509  Filed  l-8-«5;  8:45  am)  • 
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OFFICE  OF  PERSONNEL 
MANAGEMENT  I 

5  CFR  Parts  734. 735,  and  737 

Public  Financial  Disclosure,  Conflicts 
of  interest,  and  Standards  of  Conduct 
for  Federal  Employees 

agency:  Office  of  Government  Ethics, 
Office  of  Personnel  Management. 

action:  Final  rule. 

summary:  This  document  makes  final 
an  interim  rule  published  August  21, 
1984,  affecting  5  CFR  Part  734 
(concerned  with  Hnancial  disclosure 
statements  required  of  certain  Executive 
Branch  officials),  5  CFR  Part  735 
(prescribing  standards  of  conduct  for 
officers  and  employees  of  the  Executive 
Branch),  and  5  CFR  Part  737  (dealing 
with  post-employment  conflicts  of 
interest).  In  particular,  these 
amendments  serve  to  conform  the 
regulations  in  those  parts  to 
amendments  of  Titles  II  and  IV  of  the 
Ethics  in  Government  Act  of  1978 
enacted  by  Public  Law  98-150  of 
November  11, 1983. 

EFFECTIVE  DATE:  February  11. 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

F.  Gary  Davis  or  Norman  B.  Smith  (202) 
632-7642. 

SUPPLEMENTARY  INFORMATION:  These 
regulations  make  final  an  interim  rule 
which  was  published  on  August  21, 1984, 
at  49  FR  33115  with  an  invitation  for  the 
submission  of  written  comments  to  the 
Office  of  Government  Ethics  (OGE) 
during  a  60-day  period  ending  October 
22, 1984.  The  Director  of  the  Office, 
pursuant  to  5  U.S.C.  553(bj(3)(A),  has 
found  good  cause  for  waiving  the 
general  notice  of  proposed  rulemaking 
and  the  30-day  delay  in  effectiveness. 
This  regulation  is  interpretive  in  nature, 
exempt  from  5  U.S.C.  553- 


Discusskn  of  Comments 

One  comment  received  by  OGE 
pointed  out  that  an  ethics  agreement 
made  by  an  official  under  the  provisions 
of  interim  Subpart  H  of  Part  734  might 
require  or  prohibit  action  on  the  part  of 
the  official  that  would  be  contrary  to 
instructions  issued  by  a  superior  based 
on  an  exclusive  grant  of  power  to  the 
latter  by  statute.  To  avoid  a  clash  of  that 
kind,  amendment  5  inserts  an  exception 
in  fmal  S  734.802(c)  that  specifically 
recognizes  such  statutory  authority  as 
controlling. 

Another  comment  received  by  OGE 
recommended  with  regard  to  interim  5 
CFR  735.104(d)  that  an  agency's  request 
for  the  approval  of  a  regulation  it 
proposes  to  issue  under  the  authority  of 
Part  735  should  be  directed  both  to  the 
Office  of  Personnel  Management  and  to 
OGE  for  scrutiny  rather  than  to  the 
latter  only.  The  proposal  has  been 
adopted  in  final  §  735.104(d].  See 
Amendment  7. 

A  number  of  minor  changes  or 
additions  to  provisions  of  the  interim 
rule  have  been  made  in  the  interests  of 
clarity  and  style,  some  of  which  were 
recommended  in  comments. 

Comments  aside,  interim  §  734.803(c) 
has  been  amended  in  order  to  remedy 
the  inadvertent  omission  of  certain 
employees  of  the  White  House  Office, 
the  Office  of  the  Vice  President  and  the 
Executive  Office  of  the  President  from 
the  requirement  that  once  an  official 
within  the  coverage  of  the  subsection 
enters  into  an  ethics  agreement,  he  or 
she  must  call  it  to  OGE's  attention.  See 
Amendment  5. 

E.0. 12291,  Federal  Regulation 

OGE  has  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(B) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  only  affects  Federal 
employees. 

List  of  Subjects 

5  CFR  Part  734 

Conflicts  of  interest.  Government 
employees.  Penalties,  Reporting  and 
recordkeeping  requirements.  Trusts  and 
trustees. 


5  CFR  Part  735 

Conflicts  of  interest.  Government 
employees. 

5  CFR  Part  737 

Conflicts  of  interest  Government 
employees. 

Office  of  Government  Ethics. 
David  H.  Martin, 

Director. 

Accordingly,  the  interim  rule 
amending  5  CFR  Parts  734,  735  and  737 
which  was  published  August  21, 1984,  at 
49  FR  33115,  is  made  fmal  with  the 
following  changes: 

PART  734— EXECUTIVE  PERSONNEL 
HNANCIAL  DISCLOSURE 
REQUIREMENTS 

1.  The  authority  citation  for  Part  734  is 
revised  to  read  as  follows: 

Authority:  Titles  D  and  IV  of  Pub.  L  95-521 
(October  26, 1978),  as  amended  by  Pub.  L  96- 
19  (June  13. 1979),  5  U.S.C.  Appendix  994,  Pub. 
L  98-150  (November  11, 1983). 

2.  In  5  734.105,  the  definition  of 
"special  Government  employee"  is 
revised  to  read  as  follows: 

S  734.105    Definitions. 

***** 

Special  Government  employee.  The 
term  "special  Government  employee" 
has  the  meaning  given  that  term  by  18 
U.S.C.  202(a). 

***** 

'   3.  Section  734.401(c]  is  revised  to  read 
as  follows: 

§  734.401    Qualified  trusts;  general 
considerations. 

***** 

(c)  Certification  of  pre-existing  trusts. 
Normally,  trusts  certified  by  the 
Director,  Office  of  Government  Ethics, 
under  §  734.405  are  newly  created  trust 
arrangements  formulated  by 
representatives  of  the  interested  parties 
in  consultation  with  the  staff  of  the 
Office  to  meet  the  established 
standards.  However,  in  a  case  where  the 
Director  determines  that  such  action  is 
appropriate  to  assure  compliance  with 
applicable  laws  and  regulations,  an 
existing  trust  may  be  proposed  for 
certification  as  a  qualified  blind  trust  or 
qualified  diversified  trust  under  the 
provisions  of  §  734.403  or  §  734.404.  In 
addition  to  the  normally  appUcable  rules 
of  this  Subpart  D,  there  are  other 
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considerations  that  pertain  in  the  case 
of  pre-existing  trusts.  Interested  parties 
and  their  representatives  are  invited  to 
contact  the  Office  of  Government  Ethics 
for  further  information. 

4.  Section  734.604(d)(1)  is  revised  to 
read  as  follows: 

§  734.604    Review  of  reports. 
•         •         *         •         • 

(d)  Updated  disclosure  of  earned 
income  and  honoraria  in  the  case  of  an 
individual  nominated  by  the  President 
to  a  position  to  which  appointment  is 
subject  to  confirmation  by  the  Senate — 
(1)  General  Rule.  Each  individual 
described  in  §  734.201(c)  who  is 
nominated  by  the  President  to  a  position 
to  which  appointment  is  subject  to 
confirmation  by  the  Senate  shall,  at  or 
before  the  commencement  of  the  first 
Senate  Committee  hearing  to  consider 
the  nomination,  submit  to  the  Committee 
an  amendment  to  his  or  her  report 
previously  filed  under  9  734.201(c)  which 
shall  update,  through  the  period  ending 
no  earlier  than  five  days  prior  to  the 
date  of  the  commencement  of  the 
hearing,  the  disclosure  of  items  and 
other  data  tvith  respect  to  (i)  outside 
earned  income,  as  defined  in 
§  734.501(b).  without  application  of  its 
last  sentence,  and  (ii)  honoraria,  as 
defined  in  $  734.105.  Such  individual 
shall  transmit  copies  of  the  amendment 
to  the  designated  agency  ethics  official 
referred  to  in  paragraph  (c)(1)  of  this 
section  and  to  the  Office  of  Government 
Ediics. 
«        *        *        •        • 

5.  Subpart  H  of  Part  734  is  revised  to 
read  as  follows: 

Subpart  H— Ettiics  Agreements 

Sec. 

734.801 

734.802 

734.803 

734.804 

734.805 


Scope. 

Requirements. 

Notification  of  ethics  agreements. 

Notification  of  compliance. 

Retention. 


I 


Subpart  H — Ethics  Agreements 

S734J01    Scope. 

This  subpart  applies  to  ethics 
agreements  made  by  reporting 
individuals  (see  S  734.202)  to  resolve 
potential  or  actual  confiicts  of  interest. 

S  734.802    Requirements. 

(a)  Ethics  Agreement  defined.  Except 
as  provided  in  subsection  (c)  of  this 
section,  the  term  "ethics  agreement" 
shall  for  the  purposes  of  this  subpart 
include  any  undertaking  to  carry  out  one 
or  more  of  the  following  actions:  . 

(1)  Recusal  or  disqualification  from 
one  or  more  particular  matters  or 
categories  of  official  action: 


(2)  Divestiture  of  a  financial  interest 
or  interests; 

(2)  Resignation  from  a  non-federal 
business  or  other  entity; 

(4)  Participation  in  one  or  more 
particular  matters  or  categories  of 
official  action  upon  the  issuance  of  an  18 
U.S.C.  208(b)(1)  waiven  or 

(5)  Establishment  of  a  blind  trust 
under  this  Act. 

(b)  Time  limit.  The  ethics  agreement 
shall  specify  that  the  individual  must 
complete  the  action  which  he  or  she  has 
undertaken  within  a  period  not  to 
exceed  3  months  from  the  date  of  the 
agreement,  except  in  cases  of  unusual 
hardship  as  determined  by  the  Office  of 
Government  Ethics. 

(c)  Exception.  An  ethics  agreement 
shall  not  include  an  undertaking  by  a 
reporting  individual  to  carry  out  an 
action  listed  in  subsection  (a)  of  this 
section  if  the  power  to  permit  or  deny 
the  action  by  such  individual  has  been 
granted  by  statute  to  an  agency  or 
official  who  has  not  approved  the 
undertaking.  See,  for  example. 
Department  of  Energy  Organization  Act 
Pub.  L  95-91.  Sections  602(a)  and  606  (a) 
and  (b). 

Example  1.  An  official  of  the  Boeing 
Company  is  nominated  to  a  Department  of 
Defense  position  requiring  the  advice  and 
consent  of  the  Senate.  As  a  condition  of 
assuming  the  position  the  individual  has 
agreed  to  divest  himself  of  his  Boeing  stock 
which  he  recently  acquired  while  he  was  an 
officer  with  the  company.  However,  a 
Securities  and  Exchange  Commission  law 
and  regulation  preclude  officers  of  public 
corporations  from  deriving  a  profit  from  the 
sale  of  stock  in  the  corporation  in  which  they 
hold  office  within  B  months  of  acquiring  the 
stock,  and  direct  that  any  such  profit  must  t>e 
relumed  to  the  issuing  corporation  or  its 
stockholders.  Since  meeting  the  usual  3- 
month  time  limit  specified  in  this  subpart 
might  entail  losing  any  profit  that  might  be 
realized  on  the  sale  of  the  stock,  the  Boeing 
official  requests  that  such  limit  be  extended 
beyond  the  end  of  the  6-month  period 
imposed  by  the  Commission  to  enable  any 
profits  from  the  transaction  to  inure  to  his 
benefit.  Written  approval  would  have  to  be 
obtained  from  the  Office  of  Government 
Ethics  to  extend  the  customary  3-month 
period. 

$734,803    Notification  of  ethics 


(a)  Nominees  to  positions  requiring 
the  advice  and  consent  of  the  Senate.  (1) 
In  the  case  of  a  nominee  referred  to  in 
S734.201(c).  the  designated  agency 
ethics  official  shall  include  with  the 
report  submitted  toJhe  Office  of 
Government  Ethics  any  ethics 
agreement  which  the  nominee  has  made. 

(2)  A  designated  agency  ethics  official 
shall  immediately  notify  the  Office  of 
Government  Ethics  of  an  ethics 


agreement  of  a  nominee  which  is  made 
or  becomes  known  after  the  submission 
of  the  nominee's  report  to  the  Office  of 
Government  Ethics.  This  requirement 
includes  an  ethics  agreement  made  by  a 
nominee  with  the  Senate  confirmation 
committee.  The  nominee  for  his  or  her 
part  shall  immediately  report  to  the 
designated  agency  official  an  ethics 
agreement  he  or  she  has  made  with  the 
committee. 

(3)  With  regard  to  any  ethics 
agreements  made  between  the  nominee 
and  the  Office  of  Government  Ethics, 
the  Office  of  Government  Ethics  shall 
immediately  apprise  the  designated 
agency  ethics  official  and  the  Senate 
confirmation  committee. 

(b)  Incumbents  of  positions  requiring 
the  advice  and  consent  of  the  Senate.  In 
the  case  of  a  position  requiring  the 
incumbent's  confirmation  by  the  Senate, 
the  designated  agency  ethics  official 
shall  immediately  apprise  the  Office  of 
Government  Ethics  of  any  ethics 
agreement  which  the  incumbent  has 
made. 

(c)  Designated  agency  ethics  officials 
not  covered  by  paragraph  fa)  or  (b)  and 
employees  of  the  White  House  Office 
and  other  agencies  referred  to  in 

§  734.602(c)(5).  A  designated  agency 
ethics  official  not  covered  by  paragraph 
(a)  or  (b)  of  this  section  and  each 
employee  of  the  White  House  Office,  the 
Office  of  Vice  President,  or  the  Domestic 
Policy  Staff  and  Office  of 
Administration  (agencies  in  the 
Executive  Office  of  the  President)  who  is 
referred  to  in  %  734.602(c)(5)  shall 
include  with  his  or  her  initial  report 
submitted  to  the  Office  of  Government 
Ethics  any  ethics  agreement  which  such 
official  or  employee  has  undertaken  and 
shall  immediately  apprise  the  Office  of 
Government  Ethics  of  any  subsequent 
ethics  agreement. 

(d)  Other  reporting  individuals.  Other 
reporting  individuals  desiring  to  enter 
into  ethics  agreements  may  do  so  with 
the  designated  agency  ethics  official. 
Where  an  ethics  agreement  has  been 
made  with  someone  other  than  the 
designated  agency  ethics  official,  the 
officer  or  employee  involved  shall 
immediately  apprise  the  designated 
agency  ethics  o^icial  of  the  agreement. 

§  734.804    Notification  of  compliance. 

Requisite  evidence  of  action  taken.  In 
the  case  of  nominees  to  positions 
requiring  the  advice  and  consent  of  the 
Senate,  evidence  of  the  action  taken  by 
the  nominee  to  carry  out  an  ethics 
agreement  shall  be  submitted  to  the 
Office  of  Government  Ethics  and  the 
Senate  confirmation  committee  by  the 
designated  agency  ethics  official 
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promptly  upon  receipt  by  the  offidal  of 
such  evidence.  In  the  case  of  incumbents 
of  positions  requiring  the  advice  and 
consent  of  the  Senate, -evidence  of 
action  taken  shall  be  submitted 
immediately  by  the  designated  agency 
ethics  ofHcial  to  the  Office  of 
Government  Ethics.  Where  a  designated 
agency  ethics  official  is  neither  a 
nominee  nor  an  incumbent,  such  official 
must  send  evidence  of  his  or  her  action 
to  the  Office  of  Government  Ethics.  In 
the  case  of  other  reporting  individuals, 
evidence  of  action  taken  must  be  sent  to 
the  designated  agency  ethics  o^icial. 
The  evidence  of  the  action  taken 
consists  of  any  of  the  following: 

(a)  Recusal.  A  copy  of  the  recusal 
agreement  containing  the  specific 
matters  to  which  the  recusal  shall  apply, 
a  statement  of  the  process  or  method  by 
which  the  recusal  shall  be  enforced 
within  the  agency,  and  positions  of 
those  involved  in  its  execution  (i.e.,  the 
individual's  immediate  subordinates  and 
supervisors). 

Example  (1):  A  member  of  the  staff  of  the 
National  Transportation  Safety  Board  owns 
stock  in  UAL,  Inc.  (United  Air  Lines)  and  has 
agreed  to  recuse  herself  from  participation  in 
any  investigations  of  accidents  involving 
United  Air  Lines  aircraft.  A  copy  of  this 
recusal  would  have  to  be  given  to  her 
immediate  subordinates  and  supervisors  and 
to  the  designated  agency  ethics  official.  The 
staff  member  has  also  agreed  to  recuse 
herself  from  any  particular  matter  (as  defined 
in  18  U.S.C.  208)  that  might  arise  with  respect 
to  any  of  her  present  or  future  holdings. 
There  would  be  no  requirement  to  commit 
this  type  of  general  recusal  to  writing. 

(b)  Divestiture,  resignation,  and 
reassignment.  Written  notification  that 
the  divestiture,  resignation,  or 
reassignment  has  occurred. 

(c)  18  U.S.C.  208(b)(1)  waiver.  A  copy 
of  the  waiver,  signed  by  the  appropriate 
supervisory  official. 

(d)  Blind  trust.  Information  required 
by  Subpart  D  of  this  part  submitted  to 
the  Office  of  Coverrunent  Ethics  for  its 
approval  of  the  blind  trust  instrument 
Should  the  trust  not  be  approved,  the 
designated  agency  ethics  official  and,  as 
appropriate,  the  Senate  confirmation 
committee  should  be  informed 
immediately. 


§734.805    Retention. 

Records  of  ethics  agreements  and 
actions  described  in  this  subpart  shall 
be  maintained  with  the  individual's 
fmancial  disclosure  report  at  the  agency 
and,  where  applicable,  at  the  Office  of 
Government  Ethics. 


PART  735— EMPLOYEES  AND 
CONDUCT 

6.  The  authority  citation  for  Part  735  is 
revised  to  read  as  follows: 

Authority:  Titles  11  and  IV  of  Pub.  L  95-521 
(October  28. 1978),  as  amended  by  Pub.  L  96- 
19  dune  13, 1979);  U.S.C.  Appendix  1005:  Pub. 
L.  98-150  (November  11. 1983);  sees.  602.  701, 
702;  E.0. 11222,  3  CFR,  3  CFR,  1964-1965 
Comp.,  p.  306,  unless  otherwise  noted.  18 
U.S.C.  201  note. 

7.  Paragraph  (d)  of  S  735.104  is  revised 
to  read  as  follows: 

§  735.104    Issuance,  approval  and 
put>ncation  of  agency  regulations. 

***** 

(d)  Requests  for  approval  of  agency 
regulations  to  be  issued  under  this  part 
shall  be  directed  both  to  the  Office  of 
Personnel  Management,  Office  of  the 
General  Counsel,  Washington,  D.C 
20415,  and  the  Office  of  Government 
Ethics,  0PM,  Washington,  D.C  20415. 


PART  737— REGULATIONS 
CONCERNING  POST  EMPLOYMENT 
CONFUCT  OF  INTEREST 

8.  The  authority  citation  for  Part  737  is 
revised  to  read  as  follows: 

Authority:  Titles  II  and  IV  of  Pub.  L  95-521 
(October  28, 1978),  as  amended  by  Pub.  L.  96- 
19  (June  13, 1979),  5  U.S.C.  Appendix;  Pub.  L. 
98-150  (November  11, 1983):  18  U.S.C.  207. 

[FR  Doc.  85-661  Filed  1-9-85;  8:45  am] 

BIUJNG  CODE  •32S-01-M 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

7  C^R  Part  408 
(Doci(«tN«.1884S] 

Eastern  U.S.  Apple  Crop  Insurance 
Regulations 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 

action:  Notice  of  Further  Extension  of 
Sales  Closing  Date. 

summary:  Under  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended,  the  Federal  Crop 
Insurance  Corporation  (FCIC)  herewith 
gives  notice  of  the  further  extension  of 
the  closing  date  for  accepting 
applications  for  Eastern  U.S.  Apple  Crop 
Insurance  Regulations  (7  CFR  Part  408), 
effective  for  the  1985  crop  year.  This 
action  is  necessary  because  of 
additional  delays  in  processing  the 


issuance  of  an  amended  Fresh  Fruit 
Option  to  provide  the  insured  producer 
with  a  quality  provision  for  the  type  of 
apples  insured  under  this  option  when 
such  apples  do  not  grade  U.S.  No.  1  or 
do  not  grade  80  percent  fancy  or  better 
under  USDA  standards.  The  intended 
effect  of  this  notice  is  to  advise  all 
interested  parties  of  the  extension  of  the 
sales  closing  date  and  to  comply  with 
the  provisions  of  the  Eastern  U.S.  Apple 
Crop  Insurance  Regulations  with  respect 
to  the  authority  of  the  Manager,  FCIC.  to 
extend  closing  dates. 

EFFECTIVE  DATE:  January  10, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  D.C,  20250, 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  Under 
the  provisions  contained  in  the  Eastern 
U.S.  Apple  Crop  Insurance  Regulations 
(7  CFR  Part  408),  the  closing  date  for 
accepting  applications  is  November  20. 
Because  of  a  delay  in  processing  an 
amendment  to  the  Fresh  Fruit  Option  to 
such  regulations  effective  for  the  1985 
and  succeeding  crop  years,  FCIC 
published  a  notice  in  the  Federal 
Register  on  Wednesday,  November  28, 
1984,  extending  the  closing  date  for 
accepting  applications  through  the  close 
of  business  on  December  31, 1984, 
effective  for  the  1985  crop  year  only. 

Further  delays  in  processing  the  fresh 
fruit  option  make  it  necessary  to  extend 
the  closing  date  for  accepting 
applications  through  the  close  of 
business  on  January  15, 1985,  elective 
for  the  1985  crop  year  only. 

The  amendment  in  question  provides 
a  fresh  fruit  option  amendment  to 
insured  growers  who  wish  to  insure 
quality,  not  presently  contained  in  the 
policy  for  insuring  apples  under  7  CFR 
Part  408,  when  the  apples  do  not  grade 
U.S.  No.  1  or  do  not  grade  80  percent 
fancy  or  better  under  U.S.  Department  of 
Agriculture  standards. 

Notice 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.]. 
the  Federal  Crop  Insurance  Corporation 
herewith  gives  notice  that  the  closing 
date  for  accepting  applications  for  apple 
crop  insurance  under  the  provisions  of  7 
CFR  Part  408  is  further  extended, 
effective  for  the  1985  crop  year  only, 
through  the  close  of  business  on  January 
15, 1985. 
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Done  in  Washington.  D.C..  on  January  3. 
1965. 

Peter  F.Cois. 

Secretary,  Federal  Crop  Insurance 
Corporation. 

Approved  by: 
Edward  Hews, 
Deputy  Manager. 

Dated:  January  3. 1985. 
(FR  Doc.  85-716  Filed  1-9-85:  8:45  am| 

MUJNQ  COM  3410-0»-«l 


Agricultural  Marketing  Service 

7  CFR  Part  910 
(Lamon  R«g.  496,  Amdt  1] 

Lemon*  Grown  In  Califomia  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 

USDA. 

actwn:  Final  rule. 

summary:  This  action  increases  the 
quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  the  fresh 
market  to  235.000  cartons  during  the 
period  December  30. 1984-January  5. 
1985.  Such  action  is  needed  to  provide 
for  orderly  marketing  of  fresh  lemons  for 
the  period  specified  due  to  the 
marketing  situation  con^nting  the 
lemon  industry. 
DATES:  Effective  for  the  period 
December  30, 1984-Ianuary  5. 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
William  J.  Doyle.  Chief.  Fruit  Branch. 
FaV.  AMS,  USDA.  Washington.  DC. 
20250.  telephone  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  This 
Hnal  rule  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291  and  has  been 
designated  a  "non-major"  rule.  William 
T.  Manley.  Deputy  Administrator. 
Agricultural  Marketing  Service,  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  Hnal  rule  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  Califomia  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
The  action  is  based  upon  the 
recommendations  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  hereby  found  that  this 
action  will  tend  to  effectuate  the 
declared  policy  of  the  act. 

This  action  is  consistent  with  the 
marketing  policy  currently  in  effect.  The 
committee  met  by  telephone  on  January 


3. 1985.  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended  an  increase 
in  the  quantity  of  lemons  deemed 
advisable  to  be  handled  during  the 
specified  week.  The  committee  reports 
that  the  demand  for  lemons  has 
improved. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553).  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
amendment  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  policy  of  the  act.  This 
amendment  relieves  restrictions  on  the 
handling  of  lemons.  It  is  necessary  to 
effectuate  the  declared  purposes  of  the 
act  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders. 
Califomia,  Arizona.  Lemons. 

PART  910— (AMENDED] 

1.  Section  910.796  Lemon  Regulation 
496  is  revised  to  read  as  follows: 

§910.796    Lemon  regulation  496. 

The  quantity  of  lemons  grown  in 
Califomia  and  Arizona  which  may  be 
handled  during  the  period  December  30, 
1984,  through  January  5, 1985,  is 
established  at  235,000  cartons. 

(Sees.  1-19. 48  Stat.  31.  as  amended:  7  U.S.C. 
601-674) 

Dated:  January  4, 1985. 

Thomas  R.  Clark. 

Deputy  Director.  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Service. 
[FR  Doc.  85-700  Filed  1-9-85:  8:45  amj 
BIUJNGCOOC  3410-03-11 


Farmers  Home  Administration 
7  CFR  Parts  1930, 1944  and  1965 

Security  Servicing  for  Multiple  Family 
Housing  Loans 

AGENCY:  Farmers  Home  Administration. 

USDA. 

ACTION:  Final  rule;  correction. 

summary:  The  Farmers  Home 
Administration  (FmHA)  corrects  a  final 
rule  published  December  21, 1984  (49  FR 
49587).  In  the  preamble  to  FmHA's 
revised  regulations  regarding  Security 
Servicing  for  Multiple  Family  Housing 


Loans,  the  "Effective  Date"  was 
incorrectly  printed  as  "Date."  The  intent 
of  this  action  is  to  correct  this  error. 

FOR  FURTHER  INFORMATION  CONTACT 

Dean  Greenwalt,  Branch  Chief,  Multiple 
Family  Housing  Servicing  and  Property 
Management  Division,  Room  5321-S. 
Farmers  Home  Administration,  USDA. 
14th  and  Independence  Avenue,  SW.. 
Washington  D.C.  20250.  Telephone  (202) 
382-1615. 

SUPPLEMENTARY  INFORMATION:  The 

following  correction  is  made  in  FR  Doc. 
84-33205  appearing  on  pages  49587  to 
49610  in  the  issue  of  December  21, 1984. 
In  the  first  column  on  page  49588,  the 
title  "Date"  is  corrected  to  read 
"Effective  Date." 

Authority:  42  U.S.C.  1480:  7  CFR  2.23:  7  CFR 
2.70. 

Dated:  January  3. 1985. 
Dwight  O.  Calhoun, 

Acting  Associate  Administrator.  Farmers 
Home  Administration. 
[FR  Doc.  85-759  Filed  1-9-85:  8:45  am) 

BtLLMG  CODE  3410.O7-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  238 

Contracts  Wittt  Transportation  Lines; 
Addition  of  Aerolineas  Nicaraguenses, 
SJL  (Aeronica) 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Final  mle. 

SUMMARY:  This  rule  adds  Aerolineas 
Nicaraguenses,  S.A.  (Aeronica)  to  the 
list  of  carriers  which  have  entered  into 
agreements  with  the  Service  to 
guarantee  the  passage  through  the 
United  States  in  immediate  and 
continuous  transit  of  aliens  destined  to 
foreign  countries. 
EFFECTIVE  DATE:  December  17, 1984. 

FOR  FURTHER  INFORMATION  CONTACT 
Loretta  J.  Shogren.  Director,  Policy 
Directives  and  Instructions,  Immigration 
and  Naturalization  Service,  425  I  Street, 
NW,  Washington,  D.C.  20536  Telephone: 
(202)  633-3048. 

SUPPLEMENTARY  INFORMATION:  The 

Commissioner  of  Immigration  and 
Naturalization  entered  into  an 
agreement  with  Aerolineas 
Nicaraguenses,  S.A.  (Aeronica)  on 
December  17, 1984  to  guarantee  passage 
through  the  United  States  in  immediate 
and  continuous  transit  of  aliens  destined 
to  foreign  countries. 


The  agreement  provides  for  the 
waiver  of  certain  documentary 
requirements  and  facilitates  the  air 
travel  of  passengers  on  international 
flights  while  passing  through  the  United 
States. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  unnecessary 
because  the  amendment  merely  makes 
an  editorial  change  to  the  listing  of 
transportation  lines. 

In  accordance  with  5  U.S.C.  605(b],  the 
Commissioner  of  Immigration  and 
Naturalization  certiHed  that  the  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

This  order  constitutes  a  notice  to  the 
public  under  5  U.S.C.  552  and  is  not  a 
rule  within  the  deflnition  of  section  1(a) 
of  E.0. 12291. 

List  of  Subjects  in  8  CFR  Part  238 

Airlines.  Aliens,  Government 
contracts.  Travel,  Travel  restriction. 

Accordingly.  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  238— CONTRACTS  WITH 
TRANSPORTATION  LINES 

§  238.3    [Amended] 

In  S  238.3  Aliens  in  immediate  and 
continuous  transit,  the  listing  of 
transportation  lines  in  paragraph  (b) 
Signatory  lines  is  amended  by:  Adding 
in  alphabetical  sequence,  Aerolineas 
Nicaraguenses.  S.A.  (Aeronica). 
***** 

(Sees.  103  and  238  of  the  bninigration  and 
Nationality  Act,  as  amended;  (8  U.S.C.  1103 
and  1228)) 

Dated:  January  7, 1985.  | 
Andrew  |.  Cannichael,  \t\ 

Associate  Commissioner,  Examinations, 
Immigration  and  Naturalization  Service. 
[FR  Doc.  85-703  Filed  1-9-85;  8:45  am] 

BHJJNQ  COOC  4410-ia-«l 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 


9  CFR  Part  92 
(Docket  No.  84-121] 


Importation  of  Certain  Animals;  Harry 
S  Truman  Animal  Import  Center 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice  of  deadline  for  receipt  of 
applications  for  special  authorization, 
date,  time  and  place  of  drawing,  and 
schedule  of  fees  for  importation  of  cattle 


through  the  Harry  S  Truman  Animal 
Import  Center. 

summary:  This  document  establishes  a 
specific  date  for  receipt  of  applications 
for  special  authorization  to  be  drawn  on 
a  lottery  basis  for  the  allotment  of 
quarantine  space  for  the  next  two 
groups  of  cattle  to  be  imported  through 
the  Harry  S  Truman  Animal  Import 
Center  (HSTAIC),  and  establishes  the 
date,  time,  and  place  of  the  drawing.  It 
also  lists  the  geographic  areas  from 
which  cattle  will  be  considered  for 
importation  and  the  schedules  of  fees 
for  importation  of  such  cattle.  This 
action  is  being  taken  to  notify  potential 
applicants  of  the  lottery  and  fee 
schedule  in  accordance  with  the 
regulations. 

DATES:  Deadline  for  receipt  of 
applications:  March  8. 1985.  Date  and 
time  of  drawing:  March  14. 1985  at  9  a.m. 
ADDRESSES:  Place  of  drawing:  Room 
&43A.  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD  20782. 

Application  forms  may  be  obtained 
upon  request  from  and  completed 
applications  and  deposits  should  be  sent 
to  Import-Export  Animals  and  Products 
Staff.  VS.  APHIS.  USDA.  6505  Belcrest 
Road.  Room  838,  Hyattsville,  MD  20782. 
FOR  FURTHER  INFORMATION  CONTACT 
Dr.  Allan  A.  Furr.  VS.  APHIS.  USDA, 
Room  846,  Federal  Building.  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
301-436-8170. 

SUPPLEMENTARY  INFORMATION: 
Procedures  are  established  in  §  92.41  of 
Title  9,  Code  of  Federal  Regulations  (9 
CFR  92.41),  concerning  the  allocation  of 
space  at  the  HSTAIC.  These  procedures 
include  holding  a  drawing  to  determine 
from  submitted  applications  which 
interested  persons  will  have  a  right  to 
attempt  to  qualify  animals  to  enter  the 
United  States  through  the  HSTAIC.  The 
HSTAIC  is  intended  to  process  animals 
from  countries  in  which  exotic  diseases 
exist  and  which  are  not  otherwise 
eligible  for  importation  into  the  United 
States. 

The  regulations  require  that  at  least  30 
days  prior  notice  be  provided  in  the 
Federal  Register  of  the  date.  time,  and 
place  of  the  drawing;  the  geographic 
areas  from  which  animals  will  be 
considered  for  importation;  and  the  fee 
schedule  for  the  proposed  importation  (9 
CFR  92.41(a)(1)).  The  Department  has 
determined  that  it  would  be  too 
complicated  and  would  pose 
unnecessary  disease  rislcs  to  allow 
cattle  from  Europe  and  South  America 
to  be  combined  in  one  importation. 
Therefore,  cattle  from  Europe  and  South 
America  shall  be  imported  in  separate 
importations.  Importers  of  cattle  from 


Europe  are  much  more  limited  than 
importers  from  South  America  in  when 
they  can  have  their  cattle  qualified  for 
importation  into  the  HSTAIC.  This  is 
because  of  several  factors  including  the 
severe  winter  weather  and  certain 
vaccination  programs  required  by 
European  countries  but  not  found  in 
South  America.  Cattle  which  have  been 
vaccinated  cannot  enter  the  HSTAIC,  so 
an  importation  of  European  cattle  must 
occur  before  the  cattle  reach  an  age 
where  they  must,  by  law,  be  vaccinated. 
Based  on  these  factors  the  Department 
anticipates  that  the  next  importation  of 
cattle  from  South  America  should  be 
able  to  enter  the  HSTAIC  on  or  about 
August  15, 1985,  and  any  cattle  that  will 
qualify  for  importation  from  Europe 
should  be  able  to  enter  the  HSTAIC  on 
or  about  December  15, 1985.  The 
drawing  for  cattle  from  South  America 
is  scheduled  for  March  14, 1985,  at  9  a.m. 
in  Room  643A,  Federal  Building,  6505 
Belcrest  Road.  Hyattsville.  MD  20782. 
The  drawing  for  cattle  from  Europe  will 
begin  immediately  after  the  drawing  for 
cattle  from  South  America  is  completed. 

Each  applicant  for  importation  shall 
complete  an  application  for  importing 
cattle  through  the  HSTAIC  which  shall 
be  received  by  Veterinary  Services  at 
least  5  days  prior  to  the  date  of  the 
drawing.  Application  forms  may  be 
obtained  upon  request  from  and 
completed  applications  must  be  sent  to 
and  received  by  Import-Export  Animals 
and  Products  Staff,  VS,  APHIS,  USDA. 
6505  Belcrest  Road,  Room  838, 
Hyattsville.  MD  20782. 

Each  application  for  South  America  or 
Europe  shall  be  accompanied  by  a 
certified  check,  money  order,  or  letter  of 
credit  payable  to  the  United  States 
Department  of  Agriculture,  Animal  and 
Plant  Health  Inspection  Service,  in  the 
amount  of  one  thousand  dollars  ($1,000), 
for  each  animal  for  which  special 
authorization  is  requested  on  the 
application.  If  a  letter  of  credit  is 
utilized,  the  effective  date  on  the  letter 
of  credit  accompanying  an  application 
for  the  importation  of  cattle  from  South 
America  must  run  to  December  1, 1985, 
and  the  effective  date  on  the  letter  of 
credit  accompanying  an  application  for 
the  importation  of  cattle  from  Europe 
must  run  to  April  1, 1986.  (The  $1,000 
deposit  per  animal  does  not  apply  to 
applications  for  exclusive  use,  pursuant 
to  9  CFR  92.41(b)(1)). 

In  the  event  the  applicant  does  not 
receive  special  authorization  for  cattle 
for  which  the  applicant  has  applied,  the 
amount  deposited  with  the  application 
for  each  animal  not  so  authorized  will 
be  refunded.  If  the  applicant  receives 
special  authorization,  the  deposited 
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amount  shall  be  applied  against  the  total 
cost  of  importation  of  each  animal. 
However,  the  $1,000  per  head  deposit  is 
nonrefundable  for  each  animal  granted 
special  authorization. 

All  applicants  or  their  designated 
legal  agents  or  representatives  shall  be 
required  to  appear  in  person  at  the 
drawing.  Each  designated  legal  agent  or 
representative  shall  have  a  notarized 
statement  of  authority  signed  by  the 
applicant.  In  accordance  with  these 
procedures,  it  should  be  emphasized 
that  no  person  will  be  allowed  to 
participate  in  the  lottery  as  a  designated 
legal  agent  or  representative  without  a 
notarized  statement  of  authority  signed 
by  the  applicant.  On  the  day  of  the 
drawing,  the  applicants  selected  or  their 
legal  agents  or  representatives  shall  be 
required  to  execute  a  cooperative 
agreement  and  pay  the  required  fee  in 
accordance  with  the  provisions  of  the 
cooperative  agreement. 

If  the  total  number  of  cattle  for  which 
special  authorizations  are  requested  is 
not  at  least  50.  there  shall  not  be  a 
lottery  or  importation  pursuant  to  9  CFR 
92.41(a)  and  the  deposits  shall  be 
refunded  to  the  applicants. 

Special  authorization  for  the  exclusive 
use  of  the  HSTAIC  shall  be  issued  in 
accordance  with  9  CFR  92.41(b)  when 
the  HSTAIC  is  not  scheduled  for  use  for 
an  importation  of  catUe  pursuant  to  9 
CFR  92.41(a). 

The  fee  schedules  presented  below 
are  graduated  depending  on  the  number 
of  cattle  for  which  authorization  is 
granted  to  qualify  the  cattle  for  entrance 
into  the  USDA  approved  embarkation 
facility  and  depending  upon  the  number 
of  cattle  which  go  through  the 
quarantine  period  at  the  USDA 
approved  embarkation  facility  and  the 
HSTAIC.  To  calculate  the  total  deposit 
required  for  importation,  the  cost  per 
head  for  qualifying  or  attempting  to 
qualify  cattle  on  the  premises  of  origin 
must  be  added  to  the  cost  per  head  for 
50  cattle  to  be  quarantined  in  the  USDA- 
approved  embarkation  facility  and  the 
HSTAIC.  The  fees  are  as  follows: 
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331.945 
335,486 
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96  to  100... 

101  to  105. 
106M  110. 
Ill  to  115. 
116  to  120. 
121  to  125 
126  to  130. 
131  to  135. 
136  to  140. 
141  to  145. 
146  to  ISO. 
151  to  155. 
156  to  180 
161  to  165. 
166  to  170 
171  to  175. 
176  to  180.. 
181  to  185 
186  to  190 
191  to  195.. 
196  to  200 
201  to  205. 
206  to  210.. 
211  to215.. 
216  to  220 
221  to  225 
226  to  230. 


ToW 

llMd 

coat 

(dol)^ 


342.509 
377,021 
380.065 
363.110 
386.154 
389,190 
382.243 
395.287 
396,332 
401,376 
404.421 
486.562 
401.645 
496.126 
496.411 
501,894 
504.977 
500.259 
511.542 
514.825 
518.106 
552.166 
552.871 
553.578 
554.280 
554.985 
575,714 


Fixad 
cost 


«W- 


3,566 

3,733 
3.586 
3.451 
3.329 
3.217 
3,113 
3,017 
2929 
2.847 
2,770 
3,236 
3,153 
3.075 
3.002 
2.934 
2.860 
2006 
2750 
c.o95 
2.643 
2.747 
2.664 
2,624 
2,566 
2.511 
2547 


Vwi- 
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P« 


Wol- 


897 
887 
897 
897 
887 
897 
887 
897 
897 
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897 
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897 
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897 
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4.630 
4.483 
4.348 
4.226 
4.114 
4.010 
3.914 
3,826 
3.744 
3.667 
4.133 
4.050 
3.972 
3,899 
3.831 
3,766 
3.705 
3.647 
3.592 
3,540 
3.644 
3.561 
3.521 
3.463 
3.406 
3.444 


Cost  of  Qualifying  or  Attempting  To 
QuAUFY  Cattle  Brazil— On  Premises  of 
Origin 


Naoli 


sotoss. 

56  to  60. 

61  to  86 . 
86  to  70 
71  to  75 . 
76  to  80. 
81  to  85. 

86  to  so 

91  to  OS 

88  to  100... 
101  to  105.. 
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121  to  125- 
126  to  130. 
131  to  135.. 
136  to  140- 


ToMI 

Rxad 

ooal 
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79,937 

83.458 

86.979 

90.501 

04.022 

97.543 

101.064 

104.585 

106.107 

111.628 

114.802 

117.646 

120,691 

123,735 

126.780 

129.824 

132.866 

135.913 
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1.490 
1.426 
1J71 
1.324 
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1,216 
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1,135 
1,110 
1,087 
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1,030 
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216 
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1  218 
I    216 


Tow 
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1,815 
1.706 
1,642 
1,587 
1.540 
1.499 
1.464 
1.432 
1,404 
1J79 
1.351 
1.326 
1,303 
1,283 
1.264 
1,246 
1,230 
1,215 


UMI 
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3.914 
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3.744 
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3.972 
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3.899 
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3.705 
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3.540 
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3.644 
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3.521 
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Cost  of  Qualifying  oft  Attempting  To 
Qualify  Cattle  Brazil— On  Premises  of 
Origin — Continued 


ny 
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ooal 

ooal 

par 

^nwl 

par 
ha«> 

(dol- 

ISS 

lars) 

216 

1.815 

216 

1.706 

216 

1.642 

216 

1.587 

216 

1.540 

216 

1.499 

216 

1.464 

216 

1.432 

216 

1.404 

216 

1.379 

216 

1.351 

216 

1.326 
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1.303 

216 

1.283 

216 

1.264 
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1.230 

216 

1.215 

ToUl 

Nxad 

coat 
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No.  olcadla 
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cost 
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head 
(dol- 
lars) 
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atila 
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PW 

head 
(dot- 
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Total 
cost 
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head 
(dol- 
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141  10  145  

136.957 
142.002 
146.835 
150.118 
153.401 
156.684 
159.967 
163.250 
166.532 
169.815 
173.096 
176.381 
179,162 
179.867 
180.572 
181.276 
181.961 
180.301 

966 
973 
972 
962 
953 
944 
935 
928 
920 
913 
906 
900 
891 
873 
856 
839 
823 
796 
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216 
216 
216 
216 
216 
216 
216 
216 
216 
216 
216 
216 
216 
216 
216 
216 
216 

1.202 

146  10  150 

1.188 

151  to  155 

1,188 

156  to  160 

1.178 

161  to  165 

106  to  170 

1.160 
1,160 

171  to  ITS 

176  to  180 

1.151 
1,144 

181  to  185  

1,136 

186  to  190 

1,129 

191  to  195 

1,122 

196  to  200 

1,110 

201  to  205           

1.107 

206  to  210 

211  to  215      

1.089 
1,072 

216  to  220 

1,055 

221  to  225 

226  to  230 

1,039 
1,014 

J  Cattle— 1 


Cost  of  Quarantining 

Cannaneia  and  HSTAIC 


Brazil 


No  oleaWe 


50  to  55 .... 
56  to  60  .... 
61  to  65 .... 
66  to  70... 
71  to75.... 

76  to  ao .... 

81  to  85 .... 
86  to  90  ..„ 
91  to  95 .... 
96  to  too  . 
101  to  105 
106  to  110 
111  to  115 
116  to  120 
121  to  125 
126  to  130 
131  to  135 
136  to  140 
141  to  145 
146  to  150 
151  to  155 
156  to  160 
161  to  165 
166  to  170 
171  to  175 
176  10  180 
181  to  185 
186  to  190 
191  to  195 
196  10  200 
201  to  205 
206  10  210 
211  to  215 
216  to  220 
221  to  225 
226  to  230 


Total 

ttaad 

cost 

(dollars) 


312.730 
316251 
319.772 
323.294 
326.815 
330.336 
333.857 
337.378 
340.900 
344.421 
374.822 
377.866 
380.911 
383.955 
387.000 
309.044 
393.088 
396.133 
399.177 
402.222 
464.847 
468.130 
491.413 
494.696 
497.979 
501,262 
504  544 
507.827 
511.110 
514.393 
547.342 
548.047 
548.752 
549.456 
550.161 
573.857 


In  quaranina 


Fixed 
cost 
par 
head 
(dol- 
lar*) 


6.255 
5.647 
5.242 
4.898 
4.603 
4.347 
4.122 
3.923 
3.746 
3.588 
3.711 
3.565 
3.432 
3.310 
3.196 
3.096 
3.001 
2.913 
2.831 
2.755 
3.211 
3.129 
3.052 
2.980 
2.912 
2.848 
2.798 
2.730 
2.676 
2.624 
2.723 
2.660 
2.601 
2.544 
2.489 
2.539 
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coat 
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996 
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P» 
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7^51 
6.643 
6.238 
5.894 
5.599 
5.343 
5.118 
4.919 
4.742 
4.584 
4.707 
4.561 
4,428 
4.306 
4.194 
4.092 
3.997 
3.909 
3.827 
3.751 
4.207 
4.125 
4.048 
3.976 
3.908 
3.844 
3.784 
3.726 
3.672 
3.620 
3.719 
3.656 
3597 
3.540 
3.485 
3.535 


Done  at  Washington,  D.C.,  this  4th  day  of 
January  1985. 
K.R.  Hook. 

Acting  Deputy  Administrator,  Veterinary 

Services. 

[FR  Doc.  85-763  Filed  1-9-85:  8:45  am] 

WLUNO  COOC  S410-34-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  346 

Foreign  Banks;  Clarification  and 
Definition  of  Deposit  Insurance 
Coverage 

Correction 

In  FR  Doc.  84-33279  beginning  on  page 
49614  in  the  issue  of  Friday,  December 
21, 1984,  make  the  following  correction: 

§346.23    [CorrMted] 

On  page  49623.  in  §  346.23,  first 
column  sixteenth  line,  "December  21, 
1987"  should  have  read  "January  22, 
1988". 

BILUNG  CODE  1S05-01-M 

CIVIL  AERONAUTICS  BOARD 

14  CFR  Ch.  II 

Transfer,  Removal,  and  Reissuance  of 
Regulations  to  Transportation 
Department 

Correction 

In  FR  Doc,  85-261,  beginning  on  page 
451  in  the  issue  of  Friday.  January  4, 
1985,  make  the  following  correction: 

On  page  452,  second  column,  the 
eighteenth  entry  in  the  table  reading 
"Part  218  Tariffs"  should  have  read 
"Part  221  Tariffs". 

BILUNG  COOC  150S-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  176 

[Docket  No.  84F-0106] 

Indirect  Food  Additives:  Paper  and 
Paperboard  Components; 
Components  of  Paper  and  Paperboard 
in  Contact  With  Aqueous  and  Fatty 
Foods 

agency:  Food  and  Drug  Administration. 


action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA}  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  ethanedial,  polymer  with 
tetrahydro-4-hydroxy-5-methyl- 
2(l//)pyrimidinone,  propoxylated,  as  a 
starch  insolubilizer  for  paper  and 
paperboard  which  will  contact  aqueous 
and  fatty  food.  This  action  responds  to  a 
petition  filed  by  Sun  Chemical  Corp. 

DATES:  Effective  January  10. 1985; 
objections  by  February  11. 1985. 

ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305],  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 

Andrew  D.  Laumbach,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334). 
Food  and  Drug  Administration,  200  C  St. 
SW..  Washington,  DC  20204,  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  In  8 

notice  in  the  Federal  Register  of  April 
26, 1984  (49  FR  18044],  FDA  announced 
that  a  food  additive  petition  (FAP 
4B3782]  had  been  filed  by  Sun  Chemical 
Corp.,  P.O.  Box  70,  Chester,  SC  29706. 
proposing  that  §  176.170  Components  of 
paper  and  paperboard  in  contact  with 
aqueous  and  fatty  foods  (21  CFR 
176.170)  be  amended  to  provide  for  the 
safe  use  of  ethanedial,  polymer  with 
tetrahydro-4-hydroxy-5-methyl- 
2(l//]pyrimidinone,  propoxylated,  as  a 
starch  insolubilizer  for  paper  and 
paperboard  which  will  contact  aqueous 
and  fatty  food. 

The  food  additive  is  currently 
regulated  for  use  under  paragraph  (b](2] 
of  §  176.180  Components  of  paper  and 
paperboard  in  contact  with  dry  food  (21 
CFR  176.180]  with  the  chemical  name 
propylene  glycolated  poly(A^-l',2'- 
dihydroxyethlyene-4-hydroxy-5- 
methylpyrimid-2-one]  copolymer.  That 
regulation,  in  response  to  a  food 
additive  petition  (FAP  2B3651]  by  the 
Sun  Chemical  Corp.,  was  published  in 
the  Federal  Register  of  July  15, 1983  (48 
FR  32340]. 

Subsequently,  during  the  review  of 
petition  FAP  4B3782,  proposing  the  same 
additive  for  a  new  use  under  §176.170. 
the  agency  determined  that  the  correct 
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and  more  chemically  precise  name  for 
the  additive  should  be  ethanedial, 
polymer  with  tetrahydro-4-hydroxy-5- 
methyl-2(l//)  pyrimidinone, 
propoxylated. 

Therefore,  in  the  regulation  set  forth 
below,  the  agency  is  amending  the 
chemical  name  of  the  additive  under 
9  176.180  to  correct  it  and  to  make  it 
consistent  with  the  name  of  the  additive 
beiitg  regulated  in  this  Hnal  rule  for  use 
under  i  17B.17a  FDA  concludes  that  no 
additional  opportunity  for  comments  is 
necessary  because  the  chemical  name 
change  constitutes  a  minor  editorial 
amendment  and  is  not  a  substantive 
change. 

FDA  has  evaluated  data  in  the 
petition  (FAP4B3782)  and  other  relevant 
material  and  concludes  that  the 
proposed  use  of  the  food  additive  is  safe 
and  that  the  regulations  should  be 
amended  as  set  forth  below. 

In  accordance  with  {  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h).  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  fratential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
signiHcant  impact  and  the  evidence 
supporting  that  Hnding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  17B 

Food  additives.  Food  packaging.  Paper 
and  paperboard. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  201(s). 
409.  72  Stat.  1784-1788  as  amended  (21 
U.S.C.  321  (s),  348))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Director  of  the  Center  for  Food 
Safety  and  Applied  Nutrition  (21  CFR 
5.61).  Part  176  is  amended  as  follows: 

PART  176— INDIRECT  FOOD 
ADOmVES:  PAPER  AND 
PAPERBOARD  COMPONENTS 

1.  In  f  17e.l70(b)(2)  by  alphabetically 


inserting  a  new  item  in  the  list  of 
substances  to  read  as  follows: 


917C170    Components  of  I 
papofvoaro  In  contact  witti  aciuooua  and 


(b)  *  *  * 
(2)  •  - 


UMOf 


EthwtML  polynwr  vMh  M* 


For  am  Oftf  m  an  «tolut»- 
izw  tar  MarcMMsed  coai- 
ingt  and  mmm  lo  um  at 
•  !•»■•  not  10  moma  Oi 
pwont  by  iMigM  of  ffw 


2.  In  9  176.180(b)(2)  by  re\ising  the 
name  of  the  item  "Propylene  glycolated 
poly(yV-l'.2'-dihydroxyethylene-4- 
hydroxy-5-methylpyrimid-2-one) 
copolymer"  and  alphabetically  inserting 
its  revised  name  to  read  as  follows: 

9  176l1M    Componants  of  papw  and 
papartNMMd  in  contact  wtth  dry  food. 


(b)  •  •  • 
(2)  *  •  • 


UMol 


EthanedMi  pol|ffMr  witti  l^ 
WHyttro  «  hy<>o«Y-5- 
meir>y(-2(  1  Mpynmdnon*. 
proponyWeil 


Any  person  who  will  be  adversely 
affected  by  the  foregoing  regulation  may 
at  any  time  on  or  before  February  11. 
1985  submit  to  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto  and  may  make  a 
written  request  for  a  public  hearing  on 
the  stated  objections.  Each  objection 
shall  be  separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  objection  is  made. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  speciHcally  so 
state:  failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held:  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 


shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objections  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
Effective  date.  This  regulation  is 
effective  January  10, 1985. 

(Sees.  201(9),  40e,  72  Stat.  1784-1788  as 
amended  (21  U.S.C.  321(s).  348)) 

Dated:  January  3. 1985. 
Sanford  A.  MUlei. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

|FR  Doc.  85-674  Filed  1-9-85:  8:45  am] 

MLLMQ  COM  41«>-01-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2622 

Payment  of  Premiums  and  Employer 
UabMity  for  Single  Employer  Plan 
Terminations;  Rules  Pertaining  to 
Withdrawals  From  and  Terminations  of 
Plans  to  WMcti  More  Than  One 
Employer  Contributes  Other  Than 
Multiemployer  Plans 

Correction 

In  FR  Doc.  84-32882  beginning  on  page 
49091  in  the  issue  of  Tuesday,  December 
18, 1984,  make  the  following  correction: 

Appendix  A-Late  Payment  and 
Overpayment  Interest  Rates  (Corrected) 

On  page  49092.  in  the  middle  column, 
in  Appendix  A  to  Part  2622,  in  the  table, 
the  date  "July  1. 1985"  should  read  "Ian. 
1. 1985". 

MUJNQ  COOC  1S«-0t-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Certlficattons  and  Exemptions  Urtder 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment;  USS  Caron  and  USS  Elliot 

AOENCV:  Department  of  the  Navy.  DOD. 
action:  Final  rule. 

StlMMAnv:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS),  to  reflect  that 


Federal  Register  /  Vol.  50.  No.  7  /  Thursday.  January  10.  VJBS  /  Rules  and  RegulatioM  1211 


the  Secretary  of  the  Navy  has 
determined  the  USS  CARON  (DD  970) 
and  USS  ELUOT  (DD  967)  are  vessels  of 
the  Navy  which,  due  to  their  special 
construction  and  purpose,  cannot 
comply  fully  with  certain  provisions  of 
the  72  COLREGS  without  interfering 
with  their  special  functions  as  naval 
destroyers.  The  intended  effect  of  this 
rule  is  to  warn  mariners  in  waters  where 
72  COLREGS  apply. 
EFFECTIVE  date:  24  December  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Richard  |.  McCarthy,  JAGC 
U.S.  Navy,  Admiralty  Counsel,  OHice  of 
the  ludge  Advocate  General,  Navy 
Department,  200  Stovall  Street. 
Alexandria,  VA  22332*240a  Telephone 
number  (202)  325-9744. 
SUPMfMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C.  1605 


and  Executive  Order  11964,  the 
Department  of  the  Navy  amends  32  CFR 
Part  706.  This  amendment  provides 
notice  that  the  Secretary  of  the  Navy 
has  certified  that  USS  CARON  (DD  970) 
and  USS  ELLIOT  [DD  967)  are  ve.ssels  of 
the  Navy  which,  due  to  their  special 
construction  and  purpose,  cannot 
comply  fuUy  with  72  COLREGS:  Annex 
I.  section  3(a),  pertaining  to  the 
placement  of  the  forward  masthead  light 
in  the  forward  quarter  of  the  ship,  and 
Annex  I,  section  3(a).  pertaining  to  the 
placement  of  the  after  masthead  light 
and  the  horizontal  distance  between  the 
forward  and  after  masthead  lights, 
without  interfering  with  their  special 
functions  as  naval  destroyers.  The 
Secretary  of  the  Navy  has  also  certified 
that  the  above-mentioned  lights  are 
located  in  closest  possible  compliance 


with  the  applicable  72  COUIEGS 
requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  the  pubhcation  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impcacticable,  unnecessary,  and 
contrary  to  pubhc  interest  since  It  is 
based  on  technical  fmdings  that  the 
placement  of  lights  on  these  ships  in  a 
maimer  differently  from  that  prescribed 
herein  will  adversely  affect  the  ships' 
abihties  to  perform  their  military 
functions. 

Ust  of  Subjects  ia  32  CFR  Part  7B6 

Marine  safety,  Navigation  (Water), 
Vessels. 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 


!i706J    [AnMfMled] 

1.  Table  Five  of  S  706.2  is  amended  by  adding  tiie  following  Navy  ship  to  the  list  of  vessels  therein  to  indicate  the 


certifications  issued  by  the  Secretary  of  the  Navy: 


Vessel 

Number 

FonWQ 

'  fVIMlMMCr  NQM 

lew  Van 
required  heigM 

above  huK. 
Aimeil,  tec 

Att  masthead 

haht  laae  than 

4  5  meter  above 

iofward 

masthaAd  hgKL 

Annex  1.  sec. 

2|a>(<i) 

Maatheed  Ignts 

not  over  an  ottMr 

kghtiand 

obstructions. 

Annex  1.  sec  2(f) 

Venteal 
sepaiationot 

lowing  lass  than 

racMrsU' l>y 

Annex  1,  sec. 

2(«KI) 

Att  rrasfhead 
kgWs  not  visitite 
over  forward  ugh! 

1.000  meters 
atieaO  of  ship  in 

all  rx>rrhal 

degress  of  tnm. 

Annul,  sec. 

2(b) 

Forward 

masthead  hgtrt 

not  m  forward 

quarter  ot  ship. 

Annex  i.  sac 

OMa) 

light  not  less 

than  Ml  ship's 

length  aft  a< 

forward 

Annex-I.  sac. 
(3Kal 

8<>paratJ0n 
attained 

USS  Csfon 

00  970 „.. 

X 

X - - 

x_. 

4&4 

USS  Emeu 

00  967 

46.4 

Authority:  Executive  Order  11964:  33  U.S.C.  1605. 

Dated:  December  24, 1904. 

Approved: 
)ohn  l.>hinan. 
Secretary  of  the  Navy.     ' 
[FR  Doc.  85-749  Filed  l-»-«S:  8:45  am] 

BtUJNQ  CODE  M10-AE-M 


32  CFR  Part  706 

I 
Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment;  USS  Joseph  Strauss, 
et  al. 

agency:  Department  of  the  Navy,  DOO. 

action:  Final  rule. 

1 

SliMMAftY:  The  Department  of  the  Navy 
is  amending  its  certifloations  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS).  to  reflect  that 
the  Secretary  of  the  Navy  has 
determined  that  USS  )OSEPH  STRAUSS 
(DDG  18),  USS  GOLDSBOROUGH  (DDG 
20),  and  USS  BENJAMIN  STODDERT 
(DDG  22)  are  vessels  of  the  Nayy  which, 
due  to  their  special  construction  and 
purpose,  cannot  comply  fully  with 


certain  provisions  of  the  72  COLREGS 
without  interfering  with  their  special 
functions  as  naval  destroyers.  The 
intended  effect  of  this  rule  is  to  warn 
mariners  in  waters  where  72  COLREGS 
apply. 

EFFECTIVE  DATE:  19  December  1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Captain  Richard  ].  McCarthy,  JAGC, 
U.S.  Navy,  Admiralty  Counsel,  Office  of 
the  Judge  Advocate  General,  Navy 
Department,  200  Stovall  Street, 
Alexandria,  VA  22332-240a  Telephone 
number:  (202)  325-9744. 

SUPPl£MENTARY  INFORMATION:  Pursuant 

to  the  authority  granted  in  Executive 
Order  11964,  the  Department  of  the 
Navy  amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Secretary  of  the  Navy  has  certified  that 
USS  JOSEPH  STRAUSS  (DDG  16).  USS 
GOLDSBOROUGH  (DDG  20),  the  USS 


BENJAMIN  STODDERT  PDG  22)  are 
vessels  of  the  Navy  which,  due  to  their 
special  construction  and  purpose, 
cannot  comply  fully  with  72  COLREGS: 
Annex  I,  section  2{a)(i),  regarding  the 
height  above  the  hull  of  their  forward 
masthead  lights,  without  interfering  with 
their  special  functions  as  naval 
destroyers.  The  Secretary  of  the  Navy 
has  also  certified  that  the  above- 
mentioned  lights  are  located  in  closest 
possible  compliance  with  the  applicable 
72  COLREGS  requirements. 

Notice  is  also  provided  to  the  effect 
that  USS  JOSEPH  STRAUSS  (DDG  16), 
USS  GOLDSBOROUGH  (DDG  20),  and 
USS  BENJAMIN  STODDERT  (DDG  22) 
are  members  of  the  DDG  2  class  of  ships 
for  which  certain  exemptions,  pursuant 
to  72  COLREGS,  Rule  38,  haveiwen 
previously  authorized  by  the  Secretary 
of  the  Navy.  The  exemptions  pertaining 
to  that  class,  found  in  the  existing  tables 
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of  section  706.3,  are  equally  applicable 
to  these  three  ships. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  these  ships  in  a 
manner  differently  from  the  prescribed 
herein  will  adversely  affect  the  ships' 
abilities  to  perform  their  military 
functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (Water). 
Vessels. 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 


§706.2    (AmendMll 

1.  Table  One  of  S  706.2  is  ami^nded  by 
adding  the  following  vessels  for  which 
navigational  light  certifications  are 
being  herewith  issued  by  the  Secretary 
of  the  Navy: 


Vessel 

NumtMT 

0» 

USS  Joeepli  S»aiies. 

006-16. 

24 

USS  GotdaJKirough  

USS  Oers»iw  Sioditsrt  _ . . 

0O&40. 
nnruM 

2.4 

mnmum  requred  heigM.  Secton  2(aMi).  vmeii  I. 

Authority:  Executive  Order  11964:  33  U.S.C. 
1605. 

Dated:  Deceinl>er  19. 1984. 

Approved: 
lohn  Lehman, 
Secretary  of  the  Navy. 
|FR  Doc.  85-750  Filed  1-9-85;  8:45  am) 

BILUNG  COOC  M10-AE-II 


32  CFR  Part  706 

Certification*  arxl  Exemptions  Under 
the  International  Regulations  for 
Preventing  Coilisions  at  Sea,  1972; 
Amendment;  USS  Hawes,  et  aL 

agency:  Department  of  the  Nav>.  DOD. 
action:  Final  rule. 


r.  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Secretary  of  the  Navy  has 
determined  that  USS  HAWES  (FFG  53) 
is  a  vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose, 
cannot  comply  fully  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  function  as  a 
naval  frigate.  The  intended  effect  of  this 


rule  is  to  warn  mariners  in  waters  where 
72  COLREGS  apply. 

EFFECTIVE  DATE:  19  December  1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Captain  Richard  J.  McCarthy.  JAGC. 
U.S.  Navy,  Admiralty  Counsel,  Office  of 
the  Judge  Advocate  General.  Navy 
Department,  200  Stovall  Street, 
Alexandria,  VA  22332-2400.  Telephone 
number:  (202)  325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C.  1605 
and  Executive  Order  11964,  the 
Department  of  the  Navy  amends  32  CFR 
Part  706.  This  amendment  provides 
notice  that  the  Secretary  of  the  Navy 
has  certifiod  that  USS  HAWES  (FFG  53) 
is  a  vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose, 
cannot  comply  fully  with  72  COLREGS: 
Rule  21(a),  regarding  the  arc  of  visibility 
of  its  forward  masthead  light;  Annex  L 
section  2(a)(i),  regarding  the  height 
above  the  hull  of  its  forward  masthead 
light:  and  Annex  L  section  3(b), 
regarding  the  horizontal  relationship  of 
its  side  lights  to  its  forward  masthead 
light,  without  interfering  with  its  special 
function  as  a  naval  frigate.  The 
Secretary  of  the  Navy  has  also  certified 
that  the  above-mentioned  lights  are 
located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 

Notice  is  also  provided  to  the  effect 
that  USS  HAWES  (FFG  53)  is  a  member 
of  the  FFG  7  class  of  ships  for  which 
certain  exemptions,  pursuant  to  72 
COLREGS.  Rule  38.  have  been 
previously  authorized  by  the  Secretary 
of  the  Navy.  The  exemptions  pertaining 
to  that  class,  found  in  the  existing  tables 
of  section  706.3.  are  equally  applicable 
to  this  ship. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  flndings  that  the 
placement  of  lights  on  this  ship  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  ship's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (Water). 
Vessels. 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 


§706^    [AmendMl] 

1.  Table  One  of  S  706.2  is  amended  as 
follows  to  indicate  the  certifications 
issued  by  the  Secretary  of  the  Navy: 


USS 


Number 


Oie- 


FFO-S3. 


1.« 


■  D«tance  in  meters  o(  tonrard  maslbead  hght  below 
mniTium  requred  heignt.  Section  2m)(i).  anneii  I. 

2.  Table  Four  of  §  706.2  is  amended  by 
adding  to  the  existing  paragraph  8  the 
following  vessel  for  which  navigational 
light  certification  is  herewith  issued  by 
the  Secretary  of  the  Navy: 

On  the  following  ship  the  arc  of 
visibility  of  the  forward  masthead  light 
required  by  Rule  23(a](i)  may  be 
obstructed  through  1.6°  arc  of  visibility 
at  the  points  021°  and  339°  relative  to  the 
ship's  head:  USS  HAWES    FFG  53. 

3.  Table  Four  of  S  706.2  is  amended  by 
adding  to  the  existing  paragraph  9  the 
following  vessel  for  which  navigational 
light  certification  is  herewith  issued  by 
the  Secretary  of  the  Navy: 

Side  lights  on  the  following  ship  do 
not  comply  with  Annex  \,  section  3(b): 


Vessel 


USS  HaiMs... 


FFG-53 


NumtMr 


0«- 


2.78 


•Onlance  d  side  Ights  lorwsrd  ol  masltiead  lighM  in 


Authority:  Executive  Order  11964:  33  U.S.C. 
1605. 

Date:  December  19, 1984. 

Approved: 
John  Lehman, 
Secretary  of  the  Navy. 
(FR  Doc.  85-751  Filed  1-0-85:  8:45  am) 

MLLINO  COOC  M10-AE-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

ICGD  06-84-05] 

Drawbridge  Operation  Regulations; 
Patout  Bayou,  Louisiana 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

summary:  At  the  request  of  the 
Louisiana  Department  of  Transportation 
and  Development  (LDOTD),  the  Coast 
Guard  is  changing  the  regulation 
governing  the  swing  span  bridge  on 
LA83  over  Patout  Bayou,  mile  0.4,  near 
Weeks.  Iberia  Parish,  Louisiana,  by 
requiring  that  at  least  four  hours 
advance  notice  be  given  for  an  opening 
of  the  draw  at  all  times.  The  bridge 
presently  is  required  to  open  on  signal 
from  5:00  a.m.  to  9:00  p.m  and  on  12 
hours  notice  from  (9:00  p.m.  to  5:00  a.m. 
This  change  is  being  made  because  of 
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«wr 

0«- 
lanca' 

-53... 

275 

infrequent  requests  for  opening  the 
draw. 

This  action  will  relieve  the  bridge 
owner  of  the  burden  of  having  a  person 
constantly  available  to  open  the  draw 
from  5:00  a.m.  to  9:00  p.m.  and  will  still 
provide  for  the  reasonable  needs  of 
navigation. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  February  11. 1985. 
FOn  FURTHER  INFORMATION  CONTACT 
Perry  Haynes,  Chief.  Bridge 
Administration  Branch,  telephone  (504) 
589-2965. 

SUPPLEMENTARY  INFORMATION:  On  1 
November  1984,  the  Coast  Guard 
published  a  proposed  rule  (49  FR  43975) 
concerning  this  amendment.  The 
Commander,  Eighth  Coast  Guard 
District,  also  published  the  proposal  as  a 
Public  Notice  dated  6  November  1984.  In 
each  notice  interested  persons  were 
given  until  17  December  1984  to  submit 
comments.  , 

Drafting  Information       ' 

The  drafters  of  this  regulation  are 
Perry  Haynes,  project  officer,  and  Steve 
Crawford,  project  attorney. 

Discussion  of  Comments 

There  were  two  responses  to  the 
public  notice  and  the  Federal  Register. 
Comments  of  no  objection  were 
received  from  the  U.S.  Fish  &  Wildlife 
Service  and  the  Natioi\pl  Marine 
Fisheries  Service. 

Economic  Assessment  and  Certification 

This  regulation  is  considered  to  be 
non-majot  under  Executive  Order  12291 
on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26. 
1979). 

The  economic  impact  has  been  foimd 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  The  basis  for 
this  conclusion  is  that  the  bridge 
averaged  only  10  openings  per  month 
(one  opening  every  three  days)  in  1983. 
In  1982. 1981  and  1980.  there  were  270, 
132  and  324  openings,  respectively. 
These  few  vessels  can  reasonably 
provide  four  hours  notice  for  a  bridge 
opening  by  placing  a  collect  call  at  any 
time  to  the  LDOTD  District  Office  in 
Lafayette,  Louisiana,  telephone  (318) 
233-7404. 

Scheduling  their  arrival  at  the 
appointed  time  would  involve  little  or  no 
additional  expense  to  the  mariners. 
Since  the  economic  impact  of  this 
regulation  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  thatit  wHl  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  by  revising 
§  117.485  to  read  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

§117.485    Patout  Bayou. 

The  draw  of  the  S83  bridge,  mile  0.4 
near  Weeks,  shall  open  on  signal  if  at 
least  four  hours  notice  is  given. 

(33  U.S.C.  499;  49  CFR  1.46(c)(5);  33  CFR  1.05- 
1(g)(3)) 

Dated:  December  24, 1984. 
T.T.  Matteson, 

Captain,  U.S.  Coast  Guard.  Acting 
Commander,  Eighth  Coast  Guard  District. 
[FR  Doc.  85-743  Filed  l-ft-85;  8:45  am) 

BUJJNO  COOC  4«10-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(A-5-FRL-2754-11 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

agency:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Final  rulemaking. 

summary:  As  requested  by  the  State  of 
Ohio,  USEPA  is  approving  two  revisions 
to  the  Ohio  State  Implementation  Plan 
(SIP)  for  volatile  organic  compounds 
(VOC)  for  Uniroyal  Plastic  Products 
(UPP)  and  Packaging  Corporation  of 
America  (PCA).  These  revisions  consist 
of  three  types  of  chnages  for  eight  vinyl 
coating  lines  at  UPP  in  Ottawa  County, 
Ohio,  and  for  five  rotogravure  printing 
lines  at  PCA  in  Wayne  County,  Ohio: 
alternative  emission  control  plans 
(weighted  averaging  bubbles),  extended 
compliance  schedules,  and  a  change 
from  daily  to  monthly  averaging  for 
demonstrating  compliance  with  the 
current  VOC  emissions  limitations.  Both 
sources  are  located  in  ozone  attainment 
areas.  These  revisions  will  allow  UPP 
and  PCA  additional  time  to  convert  to 
waterborne  inks  and  coatings. 
EFFECTIVE  OATE:  This  final  rulemaking 
becomes  effeotive  on  February  11, 1985. 
AOORESS:  Copies  of  this  revision  to  the 
Ohio  SIP  are  available  for  inspection  at: 
The  Office  of  the  Federal  Register,  1100 

L  Street,  NW.,  Room  8401, 

Washington.  D.C.  20406 


Public  Information  Reference  Unit  US 

EPA,  401  M  Street,  SW.  Washington. 

DC  20460. 

Copies  of  the  SIP  revision,  public 
comments  on  the  notice  of  proposed 
rulemaking  and  other  materials  relating 
to  this  rulemaking  are  available  for 
inspection  at  the  following  addresses:  (It 
is  recommended  that  you  telephone 
Uylaine  E.  McMahan.  at  (312)  35S-0396. 
before  visiting  the  Region  V  Office). 
Environmental  Protection  Agency. 

Region  V.  Air  and  Radiation  Branch. 

230  South  Dearborn  Street.  Chicago. 

Illinois  60604 
Ohio  Environmental  Protection  Agency. 

Office  of  Air  Polluction  Control,  361 

East  Broad  Street,  Columbus,  Ohio 

43216. 
SUPPL£MENTARY  INFORMATION:  On  July 
5, 1963,  USEPA  direcdy  approved  two 
revisions  to  the  Ohio  VOC  SIP  without  a 
prior  notice  in  the  Federal  Register 
proposing  approval  (48  FR  30628  and 
30629).  These  revisions  provided  an 
alternative  emission  control  program 
(weighted  averaging  bubbles),  an 
extended  compliance  schedule,  and  a 
change  from  daily  to  monthly  averaging 
for  demonstrating  compliance  with  the 
current  VOC  emissions  limitations,  for 
eight  vinyl  lines  located  at  UPP,  and  for 
Hve  rotogravure  printing  lines  located  at 
PCA.  However.  USEPA  stated  in  these 
notices  that,  if  comments  were  received 
within  30  days  .  it  would  withdraw  its 
approval  and  repropose  them  for  public 
comment.  On  August  3. 1983.  the  Natural 
Resources  Defense  Council  submitted 
comments  regarding  USEPA's  action 
and,  therefore,  requested  that  USEPA 
repropose  these  revisions.  Therefore,  on 
February  24, 1984,  USEPA  withdrew  its 
approval  (49  FR  6896)  and  reproposed  to 
approve  these  SIP  revision  (49  FR  6924). 
During  the  30-day  public  comment 
period,  USEPA  received  no  comments. 

Public  Comments 

The  August  3, 1983,  letter  from  the 
Natural  Resources  Defense  Council,  Inc., 
raised  several  questions  regarding 
USEPA's  July  5, 1983  Federal  Registers 
(49  FR  30628  and  30629)  which  were 
directed  at  speciHc  technical  factual 
aspects  of  the  weighted  averaging 
bubbles  for  the  two  sources. 

On  October  21, 1983,  USEPA 
responded  to  NRDC's  letter  and 
submitted  several  documents  which 
included  a  September  13, 1983,  letter 
from  Ohio  EPA  which  responded  to  each 
of  the  technical  questions  raised  by 
NRDC.  The  October  21, 1983,  letter  is 
included  in  the  docket  as  support  for 
this  rulemaking  action.  Despite  NRDC's 
notification  in  its  August  3.1983.  letter 
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that  it  might  also  address  additional 
issues  in  subsequent  comments,  during 
the  reopening  of  the  public  comment 
period,  no  comments  were  received  by 
USEPA. 

These  revisions  include  three  basic 
sets  of  changes  to  the  SIP.  First,  the 
revisions  will  allow  each  company  to 
comply  with  its  respective  VOC 
emission  limitation  by  showing  that  a 
weighted  average  of  emission  rates  from 
all  of  the  affected  lines  does  not  exceed 
the  SIP  emission  rate  limit.  Second, 
these  revisions  will  allow  UPP  and  PCA 
additional  time  to  convert  to  waterbome 
coatings  and  inks.  UPP  must  ultimately 
achieve  an  emission  limitation  of  4.8 
pounds  of  VCXZ  per  gallon  of  coating 
and  inks  employed,  excluding  water. 
This  represents  a  68  percent  VOC 
reduction  from  the  uncontrolled 
emission  level.  The  current  SIP 
compliance  date  for  UPP  is  December 
31, 1982.  Under  the  revision,  if  UPP 
cannot  achieve  compliance  with  the 
emission  limitations  by  ]uly  1. 1985, 
solely  through  the  use  of  waterbome 
coatings  and  inks.  UPP  is  required  to 
proceed  with  the  installation  of  carbon 
adsorption  or  incineration  for  VOC 
emissions  controls,  according  to  a 
schedule  contained  in  the  variance,  to 
achieve  final  compliance  by  October  1, 
1987.  PCA  must  ultimately  achieve  an 
emission  limitation  of  1.31  pounds  of 
VOC  per  gallon  of  coating  and  inks 
solids.  This  represents  a  75  percent  VOC 
reduction  from  the  uncontrolled 
emission  level.  The  current  SIP 
compliance  date  for  PCA  is  December 
31. 1982.  Under  the  revision,  if  PCA 
cannot  achieve  compliance  solely 
through  the  use  of  waterbome  coatings 
and  inks,  PCA  is  required  by  January  1. 
1985,  to  commence  installation  carbon 
adsorption  or  incineration  for  VOC 
emissions  controls,  according  to  a 
schedule  contained  in  the  variance,  to 
achieve  fmal  compliance  by  July  1. 1987. 
Finally,  these  revisions  will  allow  the 
companies  to  demonstrate  compliance 
with  the  SIP  emission  rate  limit  by 
averaging  emissions  over  a  monthly 
period  instead  of  the  daily  period 
allowed  under  the  current  SIP. 

USEPA  Evaluation 

In  USEPAs  February  24, 1984. 
reproposal  to  approve  Ohio's  submittals 
for  UPP  and  PCA.  USEPA  mistakenly 
suggested  that,  if  Wayne  and  Ottawa 
Counties  were  redesignated  from 
nonattainment  to  attainment  for  ozone, 
control  of  these  VOC  sources  to  the 
(RACTJ  levels  required  in  the  current 
SIP  would  no  longer  be  required.  It 
would  have  been  more  accurate  to  state 
that  generally  an  area  must  retain  its  SIP 
requirements  despite  a  redesignation  to 


attainment,  because  the  area  may  need 
those  requirements  to  maintain  the 
national  ambient  air  quality  standards. 
USEPA  approved  the  redesignation  of 
Ottawa  and  Wayne  Counties  to 
attainment  for  ozone  on  June  12, 1984  (49 
FR  24124).  The  Agency  has  accordingly 
reviewed  the  basis  of  the  current  SIP  for 
these  areas  to  see  whether  the  revisions 
will  interfere  with  maintenance  of  the 
ozone  standard. 

Before  the  redesignation,  the  two 
counties  were  designated  rural  ozone 
nonattainment  areas.  In  its  approval  of 
the  Part  D  ozone  SIPs  for  these  areas  on 
October  31, 1980  (45  FR  72145).  USEPA 
stated  that  the  counties  could  rely  for 
attainment  and  maintenance  on  a 
combination  of  the  requirements  in 
upwind  urban  area  SIPs  and  the 
requirements  for  reasonably  available 
control  technology  (RACT)  on  certain 
major  stationary  sources  in  the  counties. 
USEPA  did  not  require  the  state  to 
submit  a  quantified  demonstration  that 
these  provisions  would  assure 
maintenance  in  rural  nonattainment 
areas.  Rather,  the  Agency  concluded 
essentially  that  substantial  additional 
emission  reductions  amounting  to  RACT 
on  major  sources  in  the  rural  areas 
would  be  sufficient,  with  the  urban  area 
controls,  to  attain  the  standard  and, 
once  the  areas  had  reached  attainment, 
to  prevent  the  backsliding  into 
nonattainment  that  might  result  from 
minor  source  growth.  When  USEPA 
proposed  to  redesignate  Ottawa  and 
Wayne  Counties  on  August  19, 1983  (48 
FR  38277).  it  concluded  that  the  current 
attaiimient  situation  would  be 
maintained,  citing,  among  other  things, 
the  substantial  reductions  required  from 
achieving  RACT-level  controls  on  the 
rural  area  major  sources. 

USEPA  has  reviewed  the  UPP  and 
PCA  revisions  to  see  whether,  even  with 
the  change  from  daily  to  monthly 
averaging,  they  would  continue  to 
require  these  substantial  reductions.  For 
the  reasons  described  in  USEPA's 
Technical  Support  Documents,  which 
are  available  at  the  Region  V  address 
listed  above,  the  Agency  has  concluded, 
through  its  case^specific  review,  that 
even  with  these  revisions  the  Ohio  SIP 
will  continue  to  require  substantial 
reductions  that  USEPA  believes  are 
RACT.  Moreover.  USEPA  believes  that 
the  proposed  compliance  schedule 
extensions  are  as  expeditious  as 
practicable,  and  will  continue  to  assure 
that  the  ozone  standard  is  maintained  in 
these  areas. 

Finally,  except  with  respect  to  the 
averaging  time  issue  mentioned  above, 
the  weighted  averaging  bubble  aspects 
of  the  revisions  are  consistent  with  the 


weighted  averaging  bubble  principles 
USEPA  announced  in  the  December  8. 
1980  Federal  Register  notice  on  the  can 
coaling  industry  (45  FR  80824). 
Therefore,  as  proposed,  USEPA  is  taking 
final  action  to  approve  the  UPP  and  PCA 
SIP  revisions. 

Petitions  for  judicial  review  of  this 
action  under  section  307(b)(1)  of  the  Act 
must  be  filed  in  the  United  States  Court 
of  Appeals  for  the  appropriate  circuit  by 
March  11, 1985.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(b)(2).) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone, 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Ohio  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1982. 

This  notice  is  issued  under  authority 
of  sees.  110  and  172  of  the  Clean  Air 
Act,  as  amended  (42  U.S.C.  7410  and 
7502). 

Dated:  January  3. 1985. 
WUUxiin  D.  Ruckelshaus, 

Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS;  OHIO 

Title  40  of  the  Code  of  Federal 
Regulations,  Chapter  I,  Part  52  is 
amended  as  follows: 

Subpart  KK— Ohio 

1.  In  S  52.1870  paragraphs  (c)(46)  and 
(c)(48)  are  revised  to  read  as  follows: 

$52.1870    Identification  of  Ptan. 

***** 

(c)  *  *  * 

(46)  On  August  26, 1982,  the  Ohio 
Environmental  Protection  Agency 
submitted  a  variance  which  would 
establish  an  alternative  emission  control 
program  (weighted  averaging  bubble) 
for  eight  vinyl  coating  lines  at  Uniroyal 
Plastic  Products  in  Ottawa  County, 
Ohio,  and  an  altemative  compliance 
schedule  which  will  allow  Uniroyal 
Plastic  Products  additional  time  to 
convert  to  waterbome  coatings  and 
inks.  The  final  compliance  date  is 
October  1, 1987. 

•  *  *  •  * 

(48)  On  August  31, 1982.  Ohio 
Environmental  Protection  Agency 
submitted  a  variance  which  would 
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establish  an  alternative  emission  control 
program  (weighted  averaging  bubble] 
for  five  rotogravure  printing  lines  at 
Packaging  Corporation  of  America 
(PCA)  in  Wayne  County,  Ohio  and  an 
alternative  compliance  schedule  which 
will  allow  PCA  additional  time  to 
convert  to  waterborne  coatings  and 
inks.  The  fmal  compliance  date  is  July  1, 
1987. 


|FR  Doc.  85-706  Filed  1-9-85;  8:45  ani| 
BILLING  cooc  eseo-so-M 


40  CFR  Part  704 

lOPTS-82012:  FRL  2605-5] 

Reporting  and  Recordkeeping 
Requirements  Category  of  Chemical 
Substances  Known  as  Chlorinated 
Naphthalenes;  Submission  of  Notice  of 
Manufacture  or  Import 

Correction 


In  FR  Doc.  84-22535  beginning  on  page 
33649  in  the  issue  of  Friday,  August  24, 
1984,  make  the  following  correction: 

§704.83    (Corrected] 

On  page  33654,  in  the  first  column, 
paragraph  (f).  in  the  first  line,  insert 
"(1)"  before  the  word  "persons". 

BILUNQ  CODE  1S0&-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  13 

Elimination  of  Verification  Cards 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  action  eliminates  §  13.73 
of  the  Commission's  rules  concerning 
verification  cards  (Form  756)  issued  to 
licensed  commercial  radio  operators. 
With  the  adoption  of  Docket  83-322, 
license  and  permit  documents  may  now 
be  copied  and  used  to  verify  the  holder's 
license  status.  This  obviates  the  need  for 
the  Commission  to  issue  cards  for  the 
same  purpose. 

This  action  is  taken  pursuant  to  the 
Commission's  policy  of  continually 
reviewing  its  rules  and  regulations  to 
eliminate  those  which  are  no  longer 
necessary.  The  elimination  of 
verification  cards  will  result  in  cost 
savings  to  the  Commission  and  reduce 
licensee  paperwork. 
EFFECTIVE  DATE:  January  3, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Damon  Martin,  Field  Operations  Bureau 
(202)  632-7240. 


SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Fart  13 

Commercial  radio  operators,  Radio. 

Order 

In  the  matter  of  Editorial  Amendment  of 
Part  13  to  Eliminate  Verification  Cards. 
Adopted:  January  2. 1985. 
Released:  January  3, 1985. 

1.  Consistent  with  a  major 
Commission  goal  of  eliminating 
unnecessaary  rules  and  regulations,  we 
are  amending  Part  13  of  the 
Commission's  Rules  to  delete  Rule  13.73. 
Under  Rule  13.73  the  Commission  issued 
verification  cards  (Form  758-F)  to 
holders  of  diploma-form  commercial 
radio  operator  licenses  and  permits. 
Since  the  adoption  of  the  Order  stating 
that  Rule  13.70  only  prohibits 
duplicating  radio  operator  license 
documents  for  fraudulent  purposes 
(General  Docket  83-322,  49  FR  20658, 
May  3, 1984),  it  has  been  clear  that 
licensees  are  allowed  to  duplicate  their 
documents  for  any  legitimate  purpose. 
One  legitimate  purpose  for  anyone  to 
duplicate  their  license  document  is  to 
prove  that  they  are  a  Commission 
licensee.  Since  radio  operator  licensees 
may  now  duplicate  their  own  licenses  to 
verify  their  licensee  status.  Rule  13.73 
authorizing  Commission  issuance  of 
verification  cards  has  become 
superfluous  and  obsolete  and  is  hereby 
removed.  Elimination  of  verification 
cards  will  result  in  cost  savings  to  the 
Commission  and  reduce  licensee 
paperwork.  We  conclude,  for  the 
reasons  set  forth  above,  that  this 
revision  will  service  the  public  interest. 

2.  Authority  for  this  action  is 
contained  in  section  4(i]  and  303(r)  of 
the  Communications  Act  of  1934.  as 
amended,  and  §  0.231(d]  of  the 
Commission's  Rules.  Since  this 
amendment  is  editorial  in  nature,  the 
public  notice,  procedure  and  effective 
date  provisions  of  5  U.S.C.  553  do  not 
apply. 

3.  In  view  of  the  above,  it  is  ordered. 
That  §  13.73  of  the  rules  is  amended  in 
accordance  with  the  attached  appendix, 
effective  January  3, 1985. 

4.  For  further  information  on  this 
Order,  contact  Damon  Martin,  Field 
Operations  Bureau  (202)  632-7240. 

(Sees.  4.  303.  48  Stat.,  as  amended,  1066. 1082: 
47  U.S.C.  154,.  303) 

Federal  Communications  Commission. 
Edward ).  Minkel, 

Managing  Director. 


Appendix 

PART  13— [AMENDED] 

§13.73    [Removed] 

Part  13  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
to  remove  §  13.73. 

[FR  Doc.  85-731  Filed  1-9-85;  8:45  am] 

BILUN6  CODE  C712-01-M 


47  CFR  Part  61 

[CO  Docket  No.  79-252;  FCC  84-566] 

Rates  for  Competitive  Common 
Carrier  Services  and  Facilities 
Authorizations  Therefor 

agency:  Federal  Communications 
Commission. 

action:  Policy  Statement  (Sixth  Report 
and  Order). 

summary:  In  this  order  the  Commission 
requires  the  cancellation  of  forborne 
carrier  tariffs  and  also  orders  that  no 
future  forborne  carrier  tariffs  be  filed  at 
the  Commission.  This  action  further 
defines  the  Commission's  policy  to 
forbear  from  requiring  tariffs  and 
facilities  authorization  applications  of 
certain  carriers  and  will  greatly  reduce 
administrative  burdeks^ 

EFFECTIVE  DATES:  Febmfiry  11, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joanne  M.  Salvatore,  Tariff  Division, 
Common  Carrier  Bureau  (202)  632-6917. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  61 

Communications  common  carriers. 
Radios,  Tariffs.  Telegraph,  Telephone. 

In  the  matter  of  Policy  and  Rules 
Concerning  Rates  for  Competitive  Common 
Carrier  Services  and  Facilities  Authorizations 
Therefor  (CC  Docket  No.  79-252). 

Sixth  Report  and  Order 

Adopted:  November  21, 1984. 
Released:  January  4, 1985. 
By  the  Commission:  Commissioner  Rivera 
issuing  a  separate  statement. 

I.  Introduction 

1.  Through  the  Competitive  Carrier 
Rulemaking'  which  began  in  1979,  the 


'  Policy  and  Rules  Concerning  Rates  and  Facilities 
Authorizations  for  Competitive  Carrier  Services  (CC 
Docket  No.  79-252).  Notice  of  Inquiry  and  Proposed 
Rulemaking.  77  FCC  2d  308  (1979).  First  Report  and 
Order,  85  FCC  2d  1  (1980).  [First  Report],  Further 
Notice  of  Proposed  Rulemaking.  84  FCC  2d  445 

Continued 
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Commission  has  reduced  or  eliminated 
unnecessary  regulatory  burdens  on  non- 
dominant  common  carriers,  those  facing 
strong  competition  in  the  marketplace. 
As  to  certain  of  these  non-dominant 
carriers,  the  Commission  decided  that 
they  could  be  treated  by  forbearance 
because  the  Section  208  complaint 
process,  market  forces  and  the 
Commission's  power  to  reimpose  tariff 
filing  and  facilities  authorization 
requirements  were  su^icient  to  check 
these  carriers'  ability  to  charge  unjust, 
unreasonable  or  discriminatory  rates.* 
Thus,  carriers  subject  to  forbearance  are 
not  required  to  file  tariffs  or  to  obtain 
Section  214  approval  for  acquisition  of 
domestic  communication  facilities.*  In 
the  Fourth  Further  Notice  in  this 
rulemaking,  we  sought  to  determine 
whether  it  would  be  in  the  public 
interest  to  discontinue  the  maintenance 
of  forborne  carrier  tariffs  at  the 
Commission.  We  proposed  that  these 
forborne  carrier  tariffs  be  cancelled  to 
dispel  any  idea  of  a  Commission  "stamp 
of  approval"  to  avoid  unnecessary 
application  of  traditional  regulatory 


(1981).  [Fiirttier  !Vo<ice].  Second  Report  and  Order. 
91  FCC  2d  59  (1<»2).  {Second  Report),  recon..  FCC 
No.  83-09.  released  .March  Z1.  1963.  Second  Further 
Notice  of  Proposed  Rulemaking.  FCC  Na  82-187. 
released  .April  21.  1982.  Third  Further  Notice  of 
Proposed  Ruiemakin);.  Mimeo  .No.  33547.  released 
|une  14.  1983.  48  H*  28292-(Iune  21. 19B3).  Third 
Report  and  Order  Mimeo  .No.  012.  releated  October 
8.  1983.  48  FR  46791  (October  15.  1983).  Fourth 
Report  and  Order.  95  FCC  2d  554  11983).  [Fourth 
ficport).  Fourth  Further  Notice  of  Proposed 
Rulemaking.  FCC  No.  84-82.  released  March  22. 
1984.  40  FR  11856,  (March  28.  1984).  [Fourth  Further 
IVolux).  Fifth  Report  and  Order  FCC  No.  84-394. 
released  August  27.  1984.  49  FR  34824.  September  4. 
1964.  [Fifth  Report).  (Competitive  Carrier 
Rulemaking) 

'In  the  Second  Report,  the  CommiMion  decided 
to  forbear  from  requiring  tariffs  or  facilities 
applicatioTU  from  terrestnal  resellers.  In  the  Fourth 
Report,  the  Commission  determined  that  it  would 
treat  by  forbearance  the  specialized  common 
carriers  and  all  resellers,  including  the  domestic 
satellite  resellers.  reaeHera  owned  by  or  affiliated 
with  exchange  telephone  companies  and  domestic 
record  carrier  reaellers  not  covered  by  the 
interconnection  requirements  of  the  Reord  Carrier 
Competition  Act.  |Pub.  L  97-130.  95  Stat.  1687 
(1981).  47  US  C.  222.J  In  the  Fifth  Report  the 
Commission  decided  to  include  the  following  types 
of  earners  in  the  forborne  category:  Domestic 
satellite  carriers  providing  domestic  interstate 
services,  miscellaneous  common  earners,  carriers 
providing  domestic,  interstate  and  inlerexchange 
digital  transmission  networks  (OEMS  systems)  and 
affiliates  of  exchange  earners  providing  interstate, 
interexchange  services.  The  term  "forborne  carrier" 
used  in  this  Order  pertains  to  all  earners  noted 
above  and  any  earners  deemed  to  be  treated  by 
forbearance  in  the  future  through  the  Competitive 
Carrier  Rulemaking. 

'A  tariff  filing  option  for  forborne  carrier*  was 
established  in  the  Second  Report.  91  FCC  2d  at  74 
and  repeated  in  the  Fourth  Report.  95  FCC  2d  at  34 
and  the  Fifth  Report.  49  FR  at  34831.  The 

Commission  stated that  carriers  treated  by 

forbearance  as  defined  in  this  order  are  given 
permission  to  cancel  their  tanffs  on  file  with  this 
Commission." 


tools  which  might  inhibit  development 
of  competition  and  to  reduce 
administrative  costs.  This  proposal,  if 
adopted,  would  result  in  the 
cancellation  of  all  forborne  carrier 
tariffs  currently  on  file  at  the 
Commission  and  would  eliminate  future 
federal  tariff  filings  by  carriers  treated 
by  forbearance. 

2.  Eighteen  parties  filed  comments  in 
response  to  the  Fourth  Further  Notice 
and  ten  parties  filed  reply  comments.* 
These  comments  reflected  both  support 
for  and  opposition  to  the  Commission 
proposal  described  in  the  Fourth  Further 
Notice.  After  careful  consideration  of 
the  record  assembled  and  for  the 
reasons  set  forth  below,  we  have 
concluded  that  the  public  interest  and 
the  goals  of  the  Communications  Act 
would  best  be  promoted  by  cancellation 
of  all  forborne  carrier  tariffs  on  file  at 
the  Commission  within  six  months  of 
the  effective  date  of  this  Order.* 


'The  following  parties  filed  comment*: 
Aeronautical  Radio.  Inc.  (ARING).  American 
Satellite  Company  (ASC).  Associftion  of  Long 
Distance  Telephone  Companies  (ALTEL).  E.LA. 
Cooperative  (ELA)  CTE  Sprint  Communication* 
Corporation  (GTE  Spruit).  International  Busioesa 
Machines  Corporation  (IBM).  International 
Communications  Association  (ICA).  Lexitel 
Corporation  (Lexitel).  MCI  Telecommunications 
Corporation  (MCI).  Network  I.  Inc.  (Network  I). 
PACNET  Communication*  Corporation  (PACNET). 
RCA  American  Communications  (RCA).  Satellite 
Business  Systems  (SBS).  Slate  of  Mawaii  (Hawaii). 
Tele-Link  Coirununications.  Inc.  Netcom 
International.  Inc.  and  Compact  Video  Service*.  Inc 
(Earth  Station  Operators).  Tcltec  Saving 
Communications  Co.  (Teltec),  Telecommunication* 
Research  and  Action  Center  and  National 
Association  for  Better  Broadcasting  (TRAC)  and 
United  Stales  Transmission  Systems.  Inc.  (USTS). 
Reply  comments  were  filed  by:  Ad  Hoc 
Telecommunications  User*  Committee  (Ad  Hoc). 
ALTEL.  American  Telephone  and  Telegraph 
Company  (AT4T1.  GTE  Sprint.  Hawaii  IBM.  ICA. 
MCL  PACNET  and  TRAC.  CTE  Sprint.  Network  I 
and  ALTEL  filed  separate  petitions  for  leave  to  file 
late  comments  In  this  proceeding.  These  carriers 
■eparately  supported  their  petition*  with  a  showing 
of  good  cause  and  stated  thai  no  parties  opposed 
these  petitions.  For  these  reason*,  we  grant  the 
petitions  of  GTE  Sprint.  Network  I  and  ALTEL  and 
accept  their  lale-filed  pleadings. 

*  Ad  Hoc  filed  a  Motion  for  Additional  Pleading 
Cycle  on  the  Final  day  of  the  reply  comment  period. 
Ad  Hoc  argued  in  support  of  its  Motion  that  the 
Fourth  Further  Notica  "appeared  to  be  purely 
ministerial  in  nature  and  that  initial  comments  to 
the  Fourth  Further  Notice  raised  important  legal 
and  policy  question*  a*  to  the  Commission's 
authority  to  subject  certain  carrier*  to  forbearance 
and  to  the  relationship  between  contracts  and 
tanffs."  As  indicated  in  paras.  12-14  of  this  Order, 
the  Commission  has  established  its  authority  for 
forbearance  in  the  Further  Notice  and  has  requested 
and  reviewed  public  comment  at  each  decision  step 
of  the  Competitive  Carrier  Rulemaking.  For  these 
reasons,  we  deny  Ad  Hoe's  Motion  for  an 
Additional  Pleading  Cycle. 


II.  Comments 

3.  In  opposition  to  the  Fourth  Further 
Notice  proposal,  commenters  argued 
that  the  Commission  lacks  statutory 
authority  to  cancel  forborne  carrier 
tariffs.  Several  commenters  referred  to 
Section  203(a)  of  the  Communications 
Act.  47  U.S.C.  203(d).  and  asserted  that 
this  provision  requires  common  carriers 
to  file  tariffs,* Comments  also  cited 
Section  203(c).  47  U.S.C.  203(c).  as 
evidence  that  a  carrier  is  prohibited 
from  providing  common  carrier  services 
unless  it  has  a  tariff  on  file.  ^  Some 
commenters  maintained  that,  although 
the  Commission  had  discretion  pursuant 
to  Section  203(c)  to  modify  certain 
statutory  requirements  such  as  notice 
periods,  it  could  not  abrogate  its 
responsibility  to  accept  tariffs  for  filing.* 
Commenters  also  rejected  the  idea  of 
substituting  contracts  or  other 
arrangements  for  tariffs.* 


'Section  203(a)  provides  in  pertinent  part  that 
"Every  common  carrier,  shall  file  with  the 
Commission  *  *  '  schedules  showing  all  charges 
for  itself  and  its  connecting  carriers  *  *  '."  ALTEL 
also  argued  that  the  courts  have  uniformly  held  thai 
common  carriers  are  required  to  file  tariffs  with  the 
Commission  and  cited  the  following  cases: 
American  Telephone  ft  Telegraph  Co.  v.  FCC  572 
F.2d  17.  25  (2d  Cir.  1978):  Essential  Communication 
1.  American  Telephone  A  Telegraph  Co..  448  F. 
Supp.  lOSa  1006  |D.N.|.  1978);  American  Telephone 
k  Telegraph  Co.  v.  Florida-Texas  Freight,  Inc..  357  F. 
Supp.  977.  979  (S.D.  Fla.  1973);  Carter  v.  American 
Telephone  A  Telegraph  Co..  365  F.2d  488.  496  (Sth 
Cir.  1966).  Teltec  cited  Bell  Telephone  Company  of 
Pennsylvania  v.  FCC.  'JOa  F.2d  1250  (3d  Cir.  1974), 
cert,  denied.  *22  U.S.  1028  (1975).  to  support  its 
contention  that  carrier*  must  operate  by  tariff 
unless  otherwise  authorized  by  the  Act. 

'I'his  section  slates  in  part  "No  carrier  *  *  * 
shall  engage  or  participate  in  such  communication 
unless  *chedules  have  been  filed  ■  *  *  and  no 
carrier  shall  (1)  charge,  demand,  collect,  or  receive  a 
greater  or  less  or  different  compensation,  for  such 
communications,  or  for  any  service  in  connection 
therewith,  between  the  points  named  in  any  such 
schedule  than  the  charges  specified  in  the  schedule 
then  in  effect  *  "  "." 

'The  commenters  argued  that  the  pertinent  part 
of  Section  203  (c)  that  give*  the  Commission  this 
diccretionary  authority  i*  "No  carrier,  unless 
otherwise  provided  by  or  under  authority  of  this 
Act.  shall  engage  or  participate  in  such 
communication  unless  schedules  have  been  filed 
*   '   '."  (Emphasis  added.)  Commenters  cited  the 
following  cases  to  support  this  argument:  ATAT  v. 
FCC.  487  F.2d  864  (2d  Cir  1973)  and  ATAT  v.  FCC, 
503  F.2d  612  (2d  Cir  1974).  USTS  cited  Farmers 
Union  Centra)  Exchange,  Inc.  v.  FERC.  Nos.  82-2412 
et  al..  Slip  op.  36  (DC.  Cir.  March  9.  1984),  for  the 
view  that  "Discretion  must  be  bridled  in  accordance 
with  statutory  mandate. ' 

*MCI  cjted  Ihe  Armour  Packing  case  for  the 
principle  that  a  tariff  rate  is  the  only  legal  rate  and 
no  indirect  and  uncertain  methods  of  ratemnking 
could  be  substituted.  Armour  Packing  Company  v. 
United  State*.  200  U.S.  58.  81  (1912).  It  also  cited  the 
following  cases  in  support  of  its  argument  that 
contracts  could  not  be  substituted  for  tariffs  and 
that  slaiutory  obligations  could  not  be  shirked: 
Resale  and  Shared  Use,  60  FCC  2d  261.  314  (1976). 
recon..  62  FCC  2d  588  (1977).  affd  sub  nam..  ATAT 

~  Continued 
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4.  Further  statutory  arguments 
centered  around  the  Commission's 
obligation  to  regulate  rates  under  the 
mandates  of  the  Act."  Not  only  did 
commenters  emphasize  that  carriers 
without  tariffs  on  file  would  be  tempted 
to  depart  from  just  and  reasonable 
ratemaking,  but  they  also  argued  that 
the  Commission  would  be  effectively 
eliminating  public  review  of  carrier  rates 
and  rate  information  essential  to  the 
proper  administration  of  the  Section  208. 
47  U.S.C.  208.  complaint  process. 
Commenting  parties  stated  that  the 
required  tariff  filings  foster  carrier 
compliance  with  the  Act  and  allow  the 
Commission  to  accumulate  valuable 
information  for  the  informal  monitoring 
of  carrier  ratemaking  and  of  industry 
trends.  USTS  submitted  that  if  the 
Commission  proposal  were  adopted, 
carriers  would  still  have  to  develop  rate 
support  and  justification  in  order  to  be 
prepared  for  any  subsequent 
Commission  inquiry. 

5.  Commenters  also  raised  concerns 
as  to  whether  the  proposed  cancellation 
of  forborne  carrier  tariffs  would  have  an 
adverse  effect  on  consumers  and 
whether  the  Commission  had 
sufficiently  analyzed  how  the  public 
might  be  affected  by  elimination  of  these 
filings."  They  urged  the  Commission  to 
retain  these  tariffs,  arguing  that  the 
public  benefits  associated  with  them  far 
outweigh  any  burdens  on  the 
Commission  sta^.  One  major  benefit, 
according  to  the  commenters,  is  the 
provision  of  a  central  resource  point 
where  the  public  can  readily  obtain 
information  on  carrier  rates  and 
charges.  The  commenters  argued  that 
the  public  needs  this  information  in 
order  to  detect  discriminatory  practices, 


V.  FCC.  572  F.2d  17  (2d  Cir.).  eerl.  denied.  439  U.S. 
675  (1978);  Midwestern  Relay  Company.  69  FCC  2d 
409.  415  (1976):  American  Broedcasling  Cos.  Inc.  v. 
FCC.  643  F.2d  818.  826  (DC.  Cir.  1960).  Teltec 
asserted  that  there  were  no  substitutes  for  tariffs 
and  that  the  Communications  Act  did  not 
contemplate  that  carrier-cuslomer  relations  tie 
governed  by  contract.  United  Video,  Inc.  55  FCC  2d 
516.517-16(1975). 

"  The  comments  cited  the  following  sections  of 
the  Act:  47  U.S.C.  151.  "to  regulate  interstate  and 
foreign  commerce  in  communication  •  •  •  with 

adequate  facilities  at  reasonable  charges : 

201(a). to  furnish  such  communication 

ser\'ice  upon  reasonable  request":  201(b),  "All 

charges  *  '  '  shall  be  just  and  reasonable 

and  202(a). unlawful  for  any  common  carrier 

to  make  any  unjust  or  unreasonable  discrimination 
in  charges  '   *   *." 

"  TRAC  asserted  thai  the  Commission  did  not 
give  adequate  consideration  lo  the  public  benefits  of 
forborne  carrier  tariff  filings  and  likened  this 
situation  to  the  Commission's  action  of  eliminating 
program  logs  for  radio  stations.  Office  of 
Communication  of  the  United  Church  of  Christ  v. 
FCC.  707  F.2d  1413  (D.C.  Cir.  1983).  TRAC  pointed 
out  that  the  Court  in  this  case  remanded  the  issue  of 
what  information  must  be  made  available  to  the 
public. 


to  challenge  new  or  changed  tariff  rates 
and  to  compare  service  offerings. 
Several  commenters  contended  that 
researchers,  consumer  advocates, 
reporters  and  analysts  need  this 
resource  center  to  facilitate  the 
collection  of  data  in  order  to  digest  and 
simplify  it  for  consumers."  They 
considered  the  option  of  obtaining 
information  at  the  carrier's  premises  to 
be  inadequate  because  information 
would  be  available  only  at  the  carrier's 
discretion  and  a  carrier's  public  offices 
are  sometimes  difficult  to  identify.  With 
the  advent  of  equal  access  and  other 
new  carrier-customer  relationships, 
commenters  claimed  that  an  increase  in 
the  availability  of  specific  tariff 
information  was  necessary. 

6.  In  addition  to  the  burden  which 
would  be  placed  on  the  public  by  the 
proposed  tariff  cancellation,  the 
commenting  parties  insisted  that  this 
action  would  increase  burdens  on 
carriers  substantially.  They  argued  that 
carriers  would  sustain  increased 
administrative  costs  to  negotiate 
contracts  with  individual  customers  and 
to  replace  certain  protections  that  they 
believe  the  tariff  filing  process  currently 
affords  them."  USTS  contended  that 
administrative  convenience  would  be 
lost  because  the  Commission  proposal, 
if  adopted,  would  remove  uniform 
guidelines  for  tariffs  and  encourage 
disparate  tariff  filing  requirements  at  the 
state  level. 

7.  Many  parties  suggested  that  less 
drastic  measures  could  be  taken  to 
effectuate  the  competitive  and 
administrative  goals  outlined  in  the 
Fourth  Further  Notice.  Several 
commenters  alleged  that  cancellation  of 
forborne  carrier  tariffs  would  not.  in 
fact,  result  in  significant  cost  reductions 


"  Network  I  recognized  that  the  Commission 
information  would  not  be  comprehensive  since 
some  forborne  carriers  (;.e.  resellers)  are  not 
presently  filing  tariffs  due  to  the  Fourth  Report's 
relaxation  of  this  requirement.  Even  without  total 
information,  however.  Network  I  asserted  that  the 
tariffs  filed  at  the  Commission  provide  ready  access 
to  the -most  information  available  in  one  central 
location. 

"  For  example.  PACNET  asserted  that  a  carrier 
would  lose  instant  identification  as  a  common 
carrier  upon  the  cancellation  of  its  tariffs  at  the 
Commission.  PACNET  also  argued  that  contracts 
would  be  governed  under  state  laws  which 
sometimes  allow  five  years  for  recovery  or 
undercharges  of  overcharges  by  carriers  or  their 
customers  versus  the  two  years  liability  for  such 
actions  allowed  by  federal  law.  Tele-Valuation.  Inc. 
V.  AT&T.  73  FCC  2d  450  (1979.  GTE  Sprint  stated 
that  "mandatory  delariffing  of  interstate  services 
would  place  interexchange  carriers  in  the 
anomalous  position  of  having  to  offer  the  interstate 
portions  of  their  services  on  a  non-tariffed  basis 
while  their  intrastate  services  would  be  subject  to 
tariff  requirements  that  varied  from  state  to  slate." 


to  the  Commission. "They  argued  that 
any  cost  savings  would  be  offset  by 
additional  costs  incurred  as  a  result  of 
increased  investigations  of  complaints, 
increased  staff  time  spent  responding  to 
individual  customer  inquiries  and 
increased  time  required  to  review 
petitions  for  rulings  on  discriminatory 
practices.  These  commenters  suggested 
several  alternatives  which  would  reduce 
Commission  staff  time  and  storage 
space  without  requiring  the  cancellation 
of  tariffs.  Commenters  recommended 
that  forborne  carriers  undertake 
increased  obligations  by  themselves 
updating  tariffs  which  they  choose  to 
keep  on  file  at  the  Commission. 
Furthermore,  they  suggest,  these  tariffs 
could  be  provided  in  a  more  compact 
form  such  as  on  microfilm,  floppy  disks 
or  tapes.  The  cost  of  any  equipment 
needed  to  use  a  new  tariff  filing  format 
could  be  passed  on  to  the  public  and  the 
carriers  by  way  of  a  nominal  fee, 
according  to  the  commenting  parties. 
They  also  recommended  that  a 
simplified  tariff  form  under  Part  61  of 
the  Commission's  Rules  be  created  for 
forborne  carriers.  '*  Other  commenters 
suggested  that  the  Commission  could 
relieve  its  administrative  burden  by 
requiring  carriers  to  provide  only  a 
current  copy  of  each  tariff  to  the 
Commission  and  to  maintain  the  total 
tariff  history  at  their  own  premises:  by 
resolving  the  proceedings  before  it 
regarding  detariffing  of  special 
construction  services  and  streamlining 
of  recordkeeping;  '*  and  finally,  by 
requiring  carriers  to  keep  their  general 
tariff  terms  and  conditions  on  file  for 
public  reference  but  allowing  them  to 
specify  rates  on  an  individual  customer 
basis. 

8.  With  respect  to  the  Commission's 
argument  that  allowing  forborne  carriers 
to  continue  to  keep  tariffs  on  file  might 
mislead  the  public,  the  commenters 
recommended  that  a  boldfaced 
disclaimer  be  placed  on  the  front  of  each 
tariff  proclaiming  that  the  tariff  is  on  file 
for  informational  purposes  only  and  has 
not  been  reviewed  or  approved  by  the 
Commission. "  Moreover,  commenters 


"The  commenters  supporting  this  premise  were: 
GTE  Sprint.  ICA.  Lexitel.  MCI.  Network  L  Teltec. 
TRAC  and  USTS. 

''MCI  suggested  that  Commission  rules  related  to 
cross-referencing  (Section  61.74)  and  tariff  form 
(!  61.54)  be  relaxed  for  forborne  carriers  which 
would  also  result  in  the  elimination  of  special 
permission  applications  for  waiver  of  detailed 
procedural  rules. 

"PACNET  cited  CC  Docket  No.  64-369  on  special 
construction  and  CC  Docket  No.  84-283  on  the 
streamlining  of  recordkeeping  requirements  as 
proceedings  thai  would  eliminate  unnecessary 
costs. 

"The  same  commenters  listed  in  note  14  siipro 
proposed  the  use  of  a  disclaimer. 
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contended  that  the  segment  of  the  public 
seeking  tariff  information  is 
knowledgeable  about  the  tariff  process 
and  is  aware  of  the  Commission  review 
policies.  Some  comraenters  suggested 
that  the  Commission  has  not  misled  the 
public  because  tariffs  contain  carrier- 
made  rates  rather  than  Commission- 
made  rates  and  are  presumed  lawful 
without  extensive  Commission  review. 
Several  commenting  parties  suggested 
that  if  the  Fourth  Further  Notice 
proposal  were  adopted,  a  phase-in 
period  of  six  months  to  one  year  should 
be  implemented  to  allow  time  for  the 
establishment  of  new  business  practices 
and  for  the  preparation,  negotiation  and 
execution  of  contracts  to  replace 
tariffs.  '*  GTE  Sprint  also  pointed  out 
that  time  would  be  needed  to  alert  other 
parties  such  as  government  agencies 
that  limit  procurements  to  carriers 
regulated  by  tariffs." 

9.  Parties  arguing  in  favor  of  the 
Commission's  proposal  in  the  Fourth 
Further  Notice''  commented  that  the 
continuing  practice  of  accepting 
forborne  carrier  tariffs  at  the 
Commission  was  inconsistent  with  the 
prior  decisions  in  the  Competitive 
Carrier  Rulemaking.  In  particular,  they 
stated,  the  publication  of  rates  and 
terms  prior  to  their  effective  date 
inhibited  development  of  a  vigorously 
competitive  market.  They  agreed  that 
forborne  carrier  tariffs  should  be 
cancelled  to  eliminate  confusion  as  to 
Commission  review  and  approval  and 
also  to  eliminate  uncertainty  of  state 
regulatory  commissions  as  to  the  scope 
of  their  interstate  regulatory  obligations 
and  responsibilities.  ARINC  alleged  that 
on  several  occasions  carriers  had 
refused  its  reasonable  and  specific 
service  requests  stating  that  their  tariffs 
did  not  permit  such  services  to  be  sold. 
ARINC  concluded  that  these  refusals 
constitute  evidence  of  carriers' 
widespread  reluctance  to  be  exposed  to 
the  rigors  of  marketplace  competition 
and  thereby,  frustrate  Commission  goals 
in  the  Competitive  Carrier  Rulemaking. 


"Cominentera  favofing  a  phase-in  period  were: 
ASC.  Earth  Station  Operators.  GTE  Sprint  and  RCA 
Americom. 

"Hawaii  urged  that  CTE  Sprint  be  exempt  from 
any  detarifTmg  requirement  so  that  its  tanfTs  could 
be  monitored  for  compliance  with  rate-and-service 
integration  conditions  in  the  GTE/SPCC  Acquisition 
Order.  94  FCC  2d  235  (19B3).  The  Fifth  Report  and 
Order.  49  FR  at  3482&  responded  directly  to  this 
request  and  Giti Sprint  is  required  'to  make 
reasonably  available  sufTicient  information  about 
its  rates  and  rate  structures  so  that  the  Slate  of 
Hawaii  and  the  Commission  can  ascertain  whether 
the  carrier  is  complying  with  these  conditions. "  The 
Commission  did  not  specify  the  format  of  this 
information. 

*The  parties  commenting  in  favor  of  this 
proposal  were  SBS.  ELA.  IBM.  ARINC.  ATftT  and 
Earth  Station  Operators. 


Many  commenters  voiced  their 
objections  to  carriers  using  tariffs  to 
their  market  advantage  by  projecting  the 
image  of  a  Commission  "stamp  of 
approval."  In  addition,  commenters 
cited  the  reduction  in  Commission  staff 
time  and  storage  space  as  a  positive 
effect  of  the  cancellation  of  these  tariffs. 

10.  AT&T  asserted  in  its  reply 
comments  that  carriers  cannot  have  "the 
trappings  of  regulatory  approval  without 
the  reality  of  regulatory  supervision."  *" 
According  to  ATAT,  the  Commission 
has  broad  authority  to  modify  any 
requirements  made  by  or  under 
authority  of  Section  203,  47  U.S.C.  203, 
and  the  Commission  can  use  this  broad 
discretion  in  deciding  how  to  regulate 
the  forborne  carriers."  ATAT 
distinguished  many  of  the  cases  cited  by 
commenting  parties  as  not  relevant  to 
the  issues  connected  with  the 
cancellation  of  forborne  carrier  tariffs.** 
ATAT  also  commented  that  the  principal 
policy  argument  of  the  commenters 
opposed  to  the  Commission  proposal 
that  the  continued  Tiling  of  tariffs  will 
aid  in  the  prevention  of  anti-competitive 
price  discrimination  was  without  merit 
and  demonstrated  a  fundamental 
misunderstanding  of  the  competitive 
process.  The  simple  answer  to  this 
contention,  ATAT  asserted,  is  that  a 
non-dominant  carrier,  by  definition  does 
have  "sufficient  market  power  to  be 
able  to  engage  in  improper  price 
discrimination  without  suffering  the 
discipline  of  the  marketplace."  **In 


"  ATST  comments  at  page  1. 

"ATAT  stated  that  this  statutory  language 
interpretation  is  squarely  supported  by  ATST  v. 
FCC  j03  F.2d  612  (2d  Cir.  1974|. 

"For  example.  ATST  argued  that  Armour 
Packing,  see  note  9  supra,  was  patently 
distinguishable  because  the  Interstate  Commerce 
Act  contained  no  general  modification  clause 
similar  to  Section  2asib|(2)  in  its  statute  and  the 
Interstate  Commerce  Commission's  power  to  cancel 
tariffs  was  not  at  issue.  ATST  argued  that  the 
Resale  and  Shared  Use  decision,  see  note  9  supra. 
only  analyzed  the  general  requirement  that  carriers 
should  file  tariffs  and  did  not  address  the 
Commission's  power  to  alter  this  requirement  under 
Section  203fb||2).  The  Special  Permission  case. 
ATaT  V.  FCC.  487  F  2d  864  (2d  Cir.  1973).  was 
concerned  with  protecting  carriers'  freedom  to 
change  rates,  and  according  to  ATAT.  the 
Commission's  proposed  action  would,  in  fact, 
enhance  that  freedom.  ATAT  also  asserted  that 
MCI's  discussion  of  cases  involving  the  filing  of 
customer-carrier  contracts  under  the 
Communications  Act  is  not  related  to  the  issues  at 
hand  because  these  cases  concerned  the 
relationship  between  the  making  of  rates  by  tariffs 
and  pre-existing  contracts  between  the  affected 
parties.  (See  note  9  supra  for  cases  cited.)  Lexiiel's 
reference  to  the  legislative  history  of  the  Act's  1976 
amendments  is  also  irrelevant,  according  to  ATAT, 
because  it  was  concerned  only  with  the 
Commission's  power  to  alter  the  notice  period. 

"ATAT  comments  at  page  A. 


conclusion,  ATAT  contended  that  if 
carriers  are  to  enjoy  the  advantages  of  a 
competitive  marketplace,  they  must  also 
bear  some  of  the  responsibilities  and 
costs, 

III.  Discussion 

11.  After  serious  consideration  of  all 
issues  raised  by  the  commenters,  the 
Commission  has  decided  to  exercise  its 
authority  to  order  the  cancellation  of 
forborne  carrier  tariffs.  We  are  not 
persuaded  by  the  commenters' 
arguments  that  the  retention  of  forborne 
carrier  tariffs  is  necessary  to  effectuate 
the  goals  and  purposes  of  the 
Communications  Act.**  By  ordering  this 
cancellation,  the  Commission  is  in  no 
way  abdicating  its  oversight 
responsibility  with  regard  to  forborne 
carriers.  This  decision  furthers  our 
objectives  to  achieve  just  and 
reasonable  rates  in  the  marketplace.  The 
Commission  will  continue  to  administer 
the  Section  208  complaint  process  and 
will  reimpose  tariff  requirements  if 
necessary.**  Carriers  have  an 
obligation  to  keep  material  on  file  at 
their  offices  that  can  be  produced 
readily  upon  inquiry  from  the 
Commission  in  order  to  substantiate  the 
reasonableness  and  justness  of  their 
rates,  terms  and  conditions.  Speciflc 
requirements  for  document  retention  are 
described  below  in  paragraph  25. 

12.  The  Commission  thoroughly 
considered  the  statutory  and  public 
benefit  arguments  raised  by  the 
commenting  parties  in  several  steps  of 
this  Competitive  Carrier  Rulemaking.*^ 
The  regulatory  objectives  of  the 
Commission  as  stated  in  Section  1  of  the 
Communications  Act.  47  U.S.C.  151.  are 
to  assure  that  communications  service  is 
widely  available  to  the  public, 
efficiently  produced  and  reasonably 
priced.  It  is  well  established  that  the 


"Although  carriers  opposition  to  the  cancellation 
of  tariffs  must  be  given  considerable  weight  it  is  the 
"ultimate  consumer  who  pays  for  the  inefficiencies 
and  restrictions  created  by  tariffs.'  "  See  National 
Small  Shipments  v  Civil  Aeronautics  Board.  618 
F.2d 819.  828 (DC.  Cir.  1900)  [National Shipments). 

^Pending  before  the  Commission  is  a  Petition  for 
Reconsideration  and  Clanrication  of  the  Fifth 
Report  and  Order  filed  by  Showtime/The  Movie 
Channel.  Inc.  which  seeks,  inter  alia,  clarification  of 
the  standards  and  procedures  used  in  the  Section 
20B  complaint  process.  We  will  address  this  petition 
in  a  separate  Reconsideration  of  the  Fifth  Report. 

"  See  Further  iVotice  of  Proposed  Rulemaking.  84 
FCC  2d  at  478-91.  Second  Report  and  Order  91  FCC 
2d  at  65-70  and  Fifth  Report  and  Order.  49  FR  34827. 
We  do  not  agree  with  commenters'  contentions  that 
the  cases  cited  in  note  6.  supra,  support  a  statutory 
mandate  for  tariffs  to  be  filed.  These  cases  consider 
the  issue  of  when  a  tanff  c  onclusively  and 
exclusively  controls  the  rights  and  habilities 
Iwtween  parties  and  how  a  tanff  differs  from  a 
contract.  SeeAT»T  v  Flonda-Te-  as  Freight.  Inc.  at 
979. 
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Commission  has  "broad  discretion  in 
choosing  how  to  regulate.***  Sections 
201  through  205  and  214  of  the  Act  were 
enacted  to  control  monopoly  abuse  or 
imprudent  investments  by  the  carriers 
which  could  impose  increased  costs  on 
consumers.  We  have  previously  stated 
that  non-dominant  carriers  have 
insufHcicnt  market  power  to  engage  in 
activities  that  Congress  sought  to 
prevent." Section  203{bM2),  47  U.S.C. 
203(b)(2).  gives  the  Commission  the 
express  authority  to  exempt  carriers 
from  tariff  Hiing  requirements  where 
appropriate.** In  addition  the  Further 
Notice,  we  determined  that  the  plain 
meaning  of  the  statutorj'  language 
allowed  the  Commission  to  modify  any 
requirement  of  the  section  and  that  no 
clear  evidence  of  contrary  legislative 
intent  existed.*'  In  addition  to  203(b)(2) 
of  the  Act  we  rely  on  the  broad 
exemptive  language  contained  in 
203(c)(l].  47  U.S.C  203(c)(1).  as  authority 
for  forborne  carrier  tariff  cancellation.*" 
Furthermore,  we  have  determined  that 
tariffs  are  not  essential  to  our  ability  to 
ensure  that  non-dominant  carriers  do 
not  unjustly  discriminate  in  their  rates. 
We  have  other  means  to  ensure  our 


"572  F.2d  at  26.  See  alto  discunion  of  \epA 
coiuideratioiu  in  the  First  Ropoit  «S  rcc  Zd  at  12. 
and  Further  Notice.  64  FCC  2d  at  473  and  n.  56. 

*  Farther  Notice.  B4  FCC  2d  at  45a  Firm*  tacking 
market  pa%««r  have  no  ability  ar  incentive  to  charge 
unlawful  rate*.  Cuatomera  canalwaya  otttain 
•ervice  from  competilora  If  rata*  exceed  prevailing 
market  prices.  "The  pattern  of  the  le^slatlve 
hittory.  althov^  not  wholly  onanitngvoa*.  gives 
strong  support  (o  the  Congnssaional  inteot  we  hare 
inferred  from  the  language  of  the  Act. "  kL  at  462. 
Federal  CommunicKlions  Conunission:  Hearings  on 
H.R.  B301  Before  the  Committee  on  Interstate  and 
Commerce.  73d  Cong  2d  Sess.  IS  (1954).  "Hie  SMdy 
of  Communications  by  an  Interdepartmental 
Committee.  Report  of  the  Secretary  of  Commerce. 
lflS4  and  Preliminary  Report  on  Communications.  H. 
Rep.  No.  1273.  73d  Cong..  2d  Sess.  (1934)  were 
discnfsed  in  the  Further  Notict  at  4Sti.e2. 

"The  statute  states  in  pertinent  pert:  The 
Commission,  may.  in  its  discretion  and  for  good 
cause  shown,  modify  any  requkemp.it  made  by  or 
under  authority  of  this  section  eithar  in  particular 
circumstances  or  by  general  order  applicable  to 
special  circumstances  or  conditions  except  that  the 
Commission  may  not  require  the  notice  period 
specified  in  paragraph  (1)  to  b«  more  than  ninety 
days." 

*•  See  Farther  Notice.  84  FCC  2d  at  462.  479.  Court 
interpretations  of  this  section  have  not  limited  our 
authority  with  respect  to  the  action  undertaken 
herein.  See  ftT*T  v.  FCC  503  F.2d  612.  617  (2d  Cir. 
1974).  in  which  the  court  determined:  ~We  can  only 
conclude  that  the  plain  language  employed  was 
intended  to  mean  what  it  says.  The  legislative 
history  in  no  place  at  all  indicated  any  Intent  to  give 
the  FCC  only  the  power  to  reduce  the  notice 
period." 

"See  Further  Notice,  B4  FCC  2d  at  461.  Sectiaa 
203(c)(1).  in  pertinent  part,  provides:  "No  carrier. 
unJass  otherwise  provided  by  or  under  authority  of 
this  Act.  shall  engage  in  or  participate  in  such 
communication  unless  schedules  have  been  filed 
and  published  in  accordance  with  (he  provision*  of 
the  Act  ■  ■  *."  [emphasis  ad'le4| 


enforcement  of  mandates  of  the  Act**  In 
particular,  we  shall  continue  to 
investigate  and  adjudicate  complaints 
under  S  208.*^  Pursuant  to  this  complaint 
process  or  upon  our  own  determination, 
we  can  require  the  filing  of  the  rates, 
charges,  terms  and  conditions  utilized 
by  a  carrier  in  the  course  of  its  business 
to  ascertain  whether  a  carrier  is  in 
violation  of  any  section  of  the  Act  In 
addition,  carriers  and  non-carrier 
customers  can  enter  into  contracts, 
agreements  and  arrangements,  and 
under  Section  211  of  the  Act.  47  U.S.C 
211,  the  Commission  can  require  these 
documents  to  be  filed  when  it  deems 
necessary. 

13.  The  arguments  that  the 
Commission  has  not  adequately 
weighed  the  public  benefits  and 
detriments  of  tariff  filings  are  incorrect. 
The  Further  Notice  discusses 
extensively  the  harm  to  both  non- 
dominant  carriers  and  consumers 
resulting  from  continued  tariff  filing  by 
forborne  carriers.**  Required  tariff 
filings  can  produce  the  following  effects: 
"(1)  Taking  away  carriers'  ability  to 
make  rapid,  efficient  responses  to 
changes  in  demand  and  cost;  (2) 
impeding  and  removing  incentives  for 
competitive  price  discounting;  (3) 
imposing  costs  on  carriers  that  attempt 
to  make  new  offerings;  and  (4) 
increasing  the  costs  of  the  Commission's 
operations."'*  The  first  three  effects  are 


'^  It  is  apparent  that  as  a  result  of  Commission 
decisions  and  the  Modified  Final  judgment.  (United 
States  V.  American  Telephone  and  Telegraph  Co. 
552  F.  Supp.  131  (ttDC.  1982).  off  daub  nom. 
Maryland  v.  United  States.  103  S.  Ct  1240(1983)). 
the  telecommunications  industry  structure  today  is 
drastically  different  from  the  one  that  existed  in 
1934  when  the  Communications  Act  was  enacted. 
Throughout  this  rulemaking,  we  have  determined 
that  eoforcement  of  Section  201  and  202  objectives 
of  iust  and  reasonable  rates  could  be  effectuated  for 
certain  carriers  without  the  filing  of  tariffs  and 
through  market  foroes  and  the  administration  of  the 
complaint  process.  We,  therefore,  believe  that  oar 
actions  ensure  the  perpetuation  of  the  public 
interest  objectives  of  the  Act.  See  Farmers  Union 
Central  Exchange.  Inc.  v.  FKRC.  N'os.  82-2412  et  al.. 
Slip  op.  at  49 (DC.  Cir.  March  9. 1984).  which  sUtes 
that  "Moving  from  heavy  to  lighthanded  regulation 
within  the  boundaries  of  an  unchanged  statute  can. 
of  course,  be  (ustified  by  a  shoeing  that  under  the 
circumstances  the  goals  and  purposes  of  the  statute, 
will  be  accomplished  through  substantially  less 
regulatory  oversight" 

''Very  few  complaints  have  been  filed  against 
Don^lominant  carriers  and  those  complaints  that 
have  been  reviewed  by  the  Conunission  have  been 
found  to  be  without  merit  See  Fourth  Report  95 
FCC  2d  at  578.  n.79  and  Fifth  Report  48  FR  at  3482^ 
26  and  n.17.  (t  also  should  be  noted  that 
approximately  twenty  forborne  carriers  have 
cancelled  their  tariffs  and  several  new  forborne 
earners  have  chosen  not  to  file  tariffs  for  their 
services.  [e.g.  resellers)  No  complaints  regarding 
these  carriers  have  been  received. 

»84  FCC  2d  at  453^55. 

**T)ieae  risks  to  the  pvblic  benefit  related  to  the 
filing  of  tariffs  were  suramaiixed  in  the  Fifth  Report 
and  Order,  49  FR  34827,  n.24. 


anti-oompetitive  and  i»n  harm 
consumers  through  higher  prices  and 
services  which  do  not  meet  their  needs. 
The  continuation  of  tariffs  for  forborne 
carriers  also  presents  an  opportunity  fo*" 
collusive  pricing  by  competing  carriers. 
Since  carriers  can  ascertain  their 
competitors'  existing  rates  and  keep 
track  of  any  changes  in  those  rates  by 
reviewing  the  filed  tariffs,  carriers  may 
be  encouraged  to  maintain  rates  at  an 
artificially  high  level.  Without  forborne 
carrier  tariffs  on  Ale,  carriers  may 
initiate  price  cutting  or  generally 
institute  rates  at  a  lower  level  to  meet 
directly  customer  demand. 

14.  The  fourth  harmful  effect  noted 
above  results  in  the  Commission 
resources  and  costs  associated  with  the 
maintenance  of  forborne  carrier  tariffs 
being  inevitably  passed  on  to  the  public 
that  the  Commission  has  the  obligation 
to  protect  through  higher  fees  by  the 
users  of  these  resources. "The  public 
interest  can  be  better  served  by  the 
Commission  devoting  these  resources  to 
determine  the  most  effective  regulation 
of  carriers  having  market  power.  Mere 
streamlined  regulation  of  non-dominant 
carriers  does  not  remove  any  of  the 
harmful  effects  and  offers  the  consumers 
less  beneHt,  and  imposes  unnecessary 
costs  on  such  carriers,  their  subscribers, 
and  society  generally. 

15.  We  have  concluded  that  pricing 
and  service  offering  flexibility  for  such 
carriers  subject,  of  course,  to  the 
overriding  duties  of  section  201  and  202. 
47  U.S.C.  201.  202.  serves  the  public 
interest  in  two  ways.  First,  subscribers 
will  have  the  opportunity  to  seek 
services  that  meet  their  specific  needs 
and,  thus,  be  able  to  obtain  the  best 
price/quality  combination  available. 
Secondly,  by  promoting  the  availability 
of  competitive  market  forces,  the 
development  of  innovative  service 
offerings  will  be  encouraged. 

16.  We  believe  that  the  opportunity  for 
abuse  of  the  marketplace  is  minimal 
During  our  three  years  of  experience 
with  non-dominant  carriers  now  subject 
to  forbearance,  we  found  no  such  carrier 
in  violation  of  the  Act  with  respect  to 
discriminatory  rates.  We,  therefore, 
believe  that  this  experience 
substantiates  our  evaluation  of  market 
abuse  potential.  In  all  instances,  we 
retain  our  regulatory  oversight  authority 


"  As  the  Fourth  Further  Notice  stated,  the 
maintenance  of  these  documents  at  the 
Commission's  offices  entail  certain  costs  such  as  the 
cost  of  storage  space  and  the  cost  of  staff  time 
necessary  to'review  the  form  of  filed  tariffs,  to 
organize  the  materials  for  public  inspection,  to 
review  special  permission  reqaests  and  to  respond 
to  questions  from  members  of  the  pubttc  concerning 
the  tariffs. 
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to  reimpose  tariff  filing  requirements  in 
the  event  that  through  our  complaint 
process  monitoring,  we  find  that  abuses 
of  market  power  occur  or  that  the 
predictions  based  on  our  experience 
concerning  competition  in  the 
telecommunications  industry  prove 
invalid. 

17.  All  of  our  decisions  to  extend 
f()rb«Mram:e  to  certain  carriers  have  Ixhmi 
based  on  the  premise  that  consumers 
will  benefit  and  that  a  forborne  carrier's 
ability  to  charge  unlawful  rates 
profitably  would  be  checked  by  market 
forces  and  our  complaint  process.'* 
These  decisions  have  been  made  by  a 
step-by-step  proceeding  through  which 
we  have  gained  considerable  experience 
with  the  careful  reduction  of  regulatory 
burdens."  With  the  tariff  mechanism  no 
longer  available,  carriers  accustomed  to 
dealing  with  their  customers  by  tariff 
rather  then  by  other  methods 
traditionally  used  by  non-regulated 
businesses  might  perceive  some 
increased  administrative  burdens,  at 
least  initially.  Our  foremost  duty, 
however,  is  to  ensure  that  just, 
reasonable  and  non-discriminatory  rates 
are  available  to  the  public. 

18.  The  use  of  tariffs  can  restrict 
consumers  from  seeking  out  the  most 
advantageous  service  arrangements.  A 
tariff  may  be  restrictive  because  it 
fosters  an  image  that  all  possible  service 
arrangements  are  defined  within  its  text. 
Customers  may  be  reluctant  to  ask  for 
arrangements  outside  of  the  tariff 
because  they  may  think  such  specific 
arrangements  are  unavailable  or 
technically  not  feasible  or  are  not 
willing  to  wait  for  the  required  lengthy 
tariff  update  procedures  to  be 
completed.  The  cancellation  of  tariffs 
will  naturally  force  forborne  carriers  to 
be  more  competitive  and  they  would  be 
more  apt  to  adapt  general  service 
offerings  as  their  customers'  needs 
change.  As  noted  in  ARlNC's 
comments,*" forborne  carriers  have 
allegedly  used  tariffs  to  deny  reasonable 
service  requests. 

19.  The  tariff  process  certainly 
introduces  delay  and  additional  costs 
when  carriers  responding  to  market 
changes  must  stop  and  take  the  time  to 
reflect  their  adjustments  to  general 
service  offerings  in  tariff  filings.  The 
public,  therefore,  will  have  greater 
options  in  obtaining  service  in  a  freer 
open  marketplace  when  not  constrained 
by  a  formal  document,  and  the 


Communications  Act's  Section  1  goals 
for  a  more  efficient  and  economically 
priced  telecommunications  system  will 
be  promoted. 

20.  Another  major  concern  is  that  the 
public  and  state  commissions  are  being 
mislead  by  the  existence  of  forborne 
carrier  tariffs  on  file  at  the 
Commission.*'  The  presence  of  effective 
tariffs  on  Commission  premises  may 
suggest  that  the  Commission  has,  in  fact, 
substantively  evaluated  them  and  found 
no  objection.  Since  the  forborne  carrier 
tariffs  on  file  are  presumed  lawful  on 
filing  and  receive  minimal  review,  it  is 
unfair  to  the  public  to  present  an 
appearance  of  Commission  approval. 
Moreover,  maintenance  of  tariffs  is 
likely  to  inhibit  the  development  of  the 
"informed  consumer"  who  diligently 
studies  industry  trends  and  prices.  We 
expect  this  type  of  consumer 
development  to  be  fostered  in  this 
competitive  environment. 

21.  We  have  also  considered  the 
commenters'  suggested  alternatives  to 
the  cancallation  of  tariffs.  We  find  that 
the  use  of  a  disclaimer,  although  viable 
and  probably  elective  for  those  parties 
that  look  at  the  tariffs  at  the 
Commission's  premises,  does  not 
eliminate  the  erroneous  impression  of 
FCC  approval  to  those  parties  not 
having  a  tariff  in  front  of  them.  The 
alternatives  proposing  a  shift  of  tariff 
filing  and  maintenance  responsibilities 
from  the  Commission  staff  to  the 
carriers  themselves  seem  unduly 
burdensome  and  are  directly  contrary  to 
our  stated  goal  of  decreasing  regulation 
wherever  possible.  The  regular 
availability  of  rate  information  to  other 
forborne  carriers  together  with  the 
timely  notification  of  competitors 
whenever  a  rate  changes  can  have 
anticompetitive  effects  including  the 
facilitation  of  price  fixing  and  collusion 
among  forborne  carriers.  In  addition,  our 
experience  with  requests  for  tariff 
information  in  the  Public  Reference 
Room  on  the  fifth  floor  of  the  main 
building  of  the  Commission  shows  that 
the  overwhelming  majority  of  inquiries 
are  made  by  carriers  or  their 


"Second  Report.  91  FCC  2d  at  ee-7a  See  also 
extensive  market  power  analysis  in  Fourth  Report 
95  FCC  2d  at  557-562. 

'*See  summary  of  this  approach  in  Fourth  Report. 
95  FCC  2d  al  554-^  and  Fif.-fi  Report  49  FR  34824. 

"See  para.  9  supra. 


"  Orders  of  state  commissions  have  sometimes 
contained  provisions  which  appear  to  rely  on 
certain  tariffs  that  were  filed  with  the  Federal 
Communications  Commission.  A  case  in  point  is  a 
recent  California  Public  Utilities  Commission 
decision  with  regard  to  competitive  inlerexchange 
carriers  which  said.  "If  any  applicant  has  an 
effective  FCC  approved  tariff,  it  may  file  a  notice 
adopting  such  FCC  tariff  with  a  copy  of  the  FCC 
tariff  included  in  the  filing."  Order  Instituting 
Investigation.  84-06-113  at  103  (1984).  Carriers 
themselves  have  been  subjects  of  complaints  that 
allege  misuse  of   FCC  approval  statements."  See  In 
the  Matter  of  Hart  Industries.  Inc.  Revisions  to 
Tariff  FCC.  No.  1.  Transmitt.il  No.  3.  .Mimeo  No. 
3323.  released  September  11. 1981. 


representatives  and  not  by  the  general 
public  that  the  commenters  argue  are  in 
need  of  a  central  information  point.  By 
our  decision  today,  we  do  not  minimize 
the  need  of  the  general  public  to  obtain 
information  as  to  rates  and  terms  and 
conditions  of  service  of  forborne 
carriers.  We  believe,  however,  that 
these  carriers,  in  the  interest  of 
preserving  their  competitive  positions 
will  make  their  rates  and  other 
information,  formerly  contained  in 
tariffs,  available  to  the  public.*' 

22.  Many  commenters  pointed  out  that 
■  an  extended  period  of  time  would  be 
needed  to  replace  existing  tariffs  with 
separate  contracts.  For  this  reason,  we 
have  determined  that  a  six  month 
phase-in  period  will  be  allowed  for  this 
process.  Procedural  details  as  to  how 
this  process  will  take  place  are  given 
below.  It  is  our  belief  that  his  six  month 
period  will  be  adequate  time  for  an 
efficient  transition.  We  do  not,  however, 
envision  that  a  carrier  will  have  to 
negotiate  entirely  new  rates,  terms  and 
conditions  with  each  customer.  Tariffs 
are  not  the  only  way  to  operate  in  a 
competitive  business  environment. 
Major  companies  employ  several 
different  methods  of  providing  service  to 
their  customers  that  forborne  carriers 
could  use.*' The  argument  that  rates, 
terms  and  conditions  can  and  will  be 
changed  as  a  result  of  tariff  cancellation 
is  invalid.  Under  the  existing  tariff 
process,  a  forborne  carrier  may  at  any 
time  file  a  new  tariff  with  changed  rates, 
terms  and/or  conditions.  These  changes 
whether  or  not  made  through  the  tariff 
process  are  still  required  to  be  just  and 
reasonable  under  the  Act. 


"The  District  Court  of  the  District  of  Columbia 
analyzed  this  issue  in  National  Small  Shipments 
Traffic  Conference,  Inc.  v.  Civil  Aeronautics  Board 
618  F.2d  819.  824  (DC.  Cir.  1980).  and  determined 
that  "the  economic  self-interest  of  the  carriers 
would  ensure  that  tariff  information  is  made 
available  to  potential  custmers."  The  Court  further 
noted  the  C.A.B.'s  finding  that"  a  carrier's  ability  to 
successfully  market  its  services  to  the  public 
depends  in  part  on  its  success  in  informing  potential 
customers  what  its  charges  will  t>e  and  what 
services  it  offers." 

"Alternatives  that  carriers  may  wish  to  follow 
include  issuing  a  short  standard  agreement  to  all 
customers.  Tariffs  that  contain  terms  and  rates  for 
extended  periods  of  time,  such  as  l>etween  domestic 
satellite  carriers  and  cable  television  companies, 
can  l>e  incorporated  into  contracts  without  changes. 
With  respect  to  these  tariffs  containing  provisions 
involving  long-term  offerings,  the  standards  for 
determining  the  reasonableness  of  applicable  rates 
would  still  apply.  See  RCA  American 
Communications.  Inc..  86  FCC  2d  1197. 1201-02 
(1981).  aff-d.  94  FCC  2d  1338  (1983).  ofTd.  mem.  RCA 
American  Communications.  Inc.  v.  Federal 
Communications  Commission  [judgment  D.C.  Cir. 
No.  81-1558  (March  8, 1984)|.  The  complaint  process 
can  be  used  to  determine  whether  such  rate  changos 
are  unreasonable. 
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23.  In  order  to  comply  with  this  Report 
and  Order,  forborne  carriers  must  file 
supplements  to  cancel  their  tariffs  on 
file  with  the  Commission  within  six 
months  of  the  effective  date  of  this 
Order.  The  supplements  shall  be 
effective  upon  five  days'  notice  and 
shall  reference  this  Order  as  authority 
for  cancellation.  Those  carriers  that 
have  "mixed"  tariffs"  on  file  at  the 
Comrfiission  shall  comply  with  this 
Order  by  doing  either  of  the  following: 
(1)  Cancel  the  entire  tariff  and  refile  a 
new  tariff  for  only  those  services  subject 
to  dominant  or  streamlined  regulation: 
or  (2)  Issue  revised  pages  cancelling  the 
material  in  the  tariff  which  pertains  to 
services  or  service  points  subject  to 
forbearance.  All  cancelled  pages  and 
tariffs  will  remain  in  the  Tariff  Public 
Reference  Room  on  the  fifth  floor  of  the 
main  building  of  the  Commission  for  a 
period  of  two  years.  Appendix  A 
contains  a  list  of  carriers  which 
currently  have  tari^s  on  file  and  are 
affected  by  this  Order.** 

24.  During  the  six  month  transition 
period,  new  tariffs  of  forborne  carriers 
that  do  not  currently  have  any  tariffs  on 
file  will  not  be  accepted  by  the 
Commission.  Those  forborne  carriers 
that  have  existing  services  under  tariff 
on  file  at  the  Commission  must  provide 
those  services  consistent  with  the  tariff 
until  they  choose  to  cancel  those  tariffs. 
In  the  alternate,  we  expect  that  carriers 
will  update  tariffs  still  on  file  during  the 
six  month  transition  period.  This 
requirement  will  eliminate  any 
confusion  to  the  consumer  who  will  rely 
on  the  stated  rates  in  the  tariff  until  it  is 
cancelled. 

25.  Carriers  affected  by  this  Order  are 
required  to  maintain  at  their  premises 
price  and  service  information  that  they 
can  submit  to  the  Commission  if 
requested.** This  information  can  be  in 
any  form  that  the  carrier  chooses.  The 
carrier  must  also  maintain  copies  of 
service  contracts  and  documentation  of 
agreements  and  arrangements  with  all 
customers.  When  the  Commission,  as  a 
result  of  a  complaint  filed  or  upon  its 
own  motion,  requests  specific 


"A  "mixed"  tariff  is  one  whi(^  contains  rates, 
terms  and/or  conditions  for  services  or  service 
points  that  are  subject  to  differing  degrees  of 
regulation  [i.e..  tariffs  containing  both  international 
and  domestic  off-shore  service  points). 

**  After  reviewing  the  more  than  BOO  tarifTs 
currently  on  Tile  at  the  Commtssian.  we  believe  that 
the  attached  list  is  substantially  complete.  The  (act 
that  a  carrier's  name  does  not  a^ear  on  this  list 
does  not,  however,  release  that  carrier  from  the 
obhgation  of  complying  with  this  Order. 

"This  requirement  Is  not  to  be  confused  wtth 
posting  requirements  contained  in  Part  SI  of  tk» 
Commission's  Rules,  47  CFFt  Sl.TZ.  Forborne  carriers 
may  keep  this  information  at  whatever  company 
location  they  desire. 


information  from  a  carrier,  that  carrier 
must  be  able  to  produce  it  fully  within  a 
reasonable  amount  of  time.*'  We  believe 
that  this  requirement  is  not  unduly 
burdensome  on  the  affected  carriers 
because  the  documents  expected  to  be 
retained  are  those  records  used  by 
carriers  in  the  normal  course  of 
administering  their  business. 
Maintenance  of  these  documents  will 
provide  the  Commission  with  adequate 
data  in  order  to  meet  its  statutory  duty 
of  ensuring  that  carriers'  rates  are  just 
and  reasonable.  Further,  this 
information  retention  requirement  will 
enable  the  carriers  to  meet  their  public 
interest  obligations. 

IV.  Conclusion  and  Ordering  Clause 

26.  We  believe  that  the  actions 
ordered  today  will  benefit  the  public  by 
promoting  competition  and  reducing 
regulatory  burdens  since  other  statutory 
and  regulatory  tools  are  at  our  disposal 
and  are  adequate  to  ensure  that  just  and 
reasonable  rates  will  be  maintained. 
Indeed,  we  believe  the  detariffing  of 
forborne  carriers  will  lead  to  lower  rates 
and  higher  quality  services  for  the 
consumers.  We  stress  that  we  will 
monitor  the  effects  of  the  cancellation  of 
forborne  carrier  tariff  filings  on  the 
marketplace  and  that  we  will  take 
action  as  necessary  to  continue  the 
development  of  a  competitive 
environment  for  teleconmiunications 
services.  If  we  determine  that  the  action 
taken  today  disrupts  the  marketplace  or 
is  in  any  other  way  detrimental  to  the 
public  interest,  we  stand  ready  to 
reimpose  the  tariff  filing  requirements 
on  forborne  carriers. 

27.  It  is  therefore  ordered,  pursuant  to 
Sections  4  (i)  and  (j)  and  201-205,  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.a  154  (i]  and  (j).  and 
201-205.  and  Section  553  of  the 
Administrative  Procedure  Act.  5  U.S.C. 
553,  that  the  policies  set  forth  herein  are 
adopted  and  that  they  will  become 
effective  February  11, 1985. 

Federal  Communications  Commission. 
William }.  Tricarioo, 

Secretary. 

Appendix  A — List  of  Affected  Carriers 

Specialized  Common  Carriers 

Access  Code.  Inc. 

Allnet  Commimications  Services,  Inc. 

Altcom 

Alternative  Communications  Corp. 

American  LDC,  Inc. 


"The  custoaaiy  aaioiint  of  time  altowed  Cor 
response  to  Commission  inquiries  concerning 
complaints  is  thirty  days.  This  time  may  be 
shortened  or  extended  by  the  Commission 
depending  on  the  circumstances. 


American  Interstate  Communications 

Inc. 
American  Motor  Inns 
American  Private  Line  Services,  Inc. 
AMERTEL  Company 
AMTEL.  Inc. 

Business  Telephone  System,  Inc. 
Call-ex  International 
Central  Delivery  Service  of  Washington, 

Inc. 
Centranet  Communications  Corp. 
Chernow  Communications  Inc. 
Communications  Center,  Inc. 
Communications  Equipment  Corp. 
CommuniCroup,  Inc. 
Compath  Network  Serv. 
Comprehensive  Communication 

Systems,  Inc. 
Compusultants,  Inc. 
Comtel  Industries.  Inc. 
Continental  Telecommunications 

Systems,  Inc. 
Crowley,  Charles  Edward 
Dag,  Inc. 

Datel  Communications  Systems,  Inc. 
Delta  Communications  Inc. 
DHL  Communications.  Inc. 
Discount  Long  Distance,  Inc. 
Eastern  Microwave,  Inc. 
,  Electronic  Office  Centers  of  America 
Energy  Communications  Corp. 
Family  Telephone  Network 
Florida  Telcom  Long  Distance  Company 
F.M.  Cable.  Inc. 
GCI  Network  Inc. 
Graphnet  Inc. 
Griswold's 

GTE  Sprint  Communications  Co. 
GTE  Business  Communication  Systems, 

Inc. 
GTE  Telenet  Communications  Corp. 
Hart  Industries,  Inc. 
Heins  Systems,  Inc. 

Holywell  Telecommunications  Company 
Ho-Tel,  Inc. 
Hyatt  Corporation 
Industry  Hills  Visitor  Accommodation 

Partnership 
Interstate  Communications.  Inc. 
JSL/Toll  Management 
Kiawah  Island  Communications 

Company,  Inc. 
Lexitel  Corporation 
Liberty  Bell  Communications,  Inc. 
LINTEL  Systems,  Inc. 
Long  Distance  Savers,  Inc. 
Long  Distance/USA,  Inc. 
MCI  Telecommunications  Corp. 
Microtel,  Inc. 

Mid-Continent  Communications  Corp. 
Morris  Long  Distance  Telephone  Co. 
National  Communications  Corp. 
National  IMS  Corp. 
National  Telecommunications  Network, 

Inc. 
Network  I,  Inc. 

North  American  Telephone  Co.,  Inc. 
Northland  Telephone  Systems  Ltd. 
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NTS  Communications  Ltd. 

Number  Please  Ltd. 

(The)  Offshore  Telephone  Co. 

Olympia  Communications  Co.,  Inc. 

Pacific  Network  Communications 

P.A.T.H.  Finders 

Pathfinders  Communications 

Pease  ft  Associates  Network  Serv.  Div. 

Penn  Telecom.  Inc. 

QWest  Microwave.  Inc. 

RCI  Corporation 

Rotelcom.  Inc. 

Satelco.  Inc. 

Sharecom,  Inc. 

Shentel  Service  Company 

Southland  Systems.  Inc. 

Tel-a-Marketing  Communications.  Inc. 

Telecall.  Inc. 

Telecom  Equipment  Corp. 

Telecom  Systems.  Inc. 

Telecommunications  Facilities 

Management,  Inc. 
Telecommunications  Service  Corp, 
Teleconnect  Company.  Inc. 
Telephone  Management  Systems.  Inc. 
Telephone  Warehouse  Inc. 
Tele-Sav  Communications 
Telshare.  Inc. 

Tel  Systems  Man.igement  Corp. 
Teltec  Saving  Communications  Co. 
TODCO  Conmiunications  Co. 
Transamerica  Systems.  Inc. 
Transnational  Network.  Inc. 
Transportation  Microwave  Corp. 
United  Network  Service.  Inc. 
United  Services  Administration 
U.S.  Telephone.  Inc. 
U.S.  Transmission  Systems.  Inc. 
Vector  Communications.  Inc. 
Watsphone  Company 
Westel.  Company 
Western  Tele-Communications  Inc. 
Wvlon 
YOGAO.  Inc. 

Digital  Transmission  Network  (OEMS) 

Local  Area  Telecommunications.  Inc. 

Earth  Station  and  Transportable  Service 

American  Television  ft  Communications 

Corp. 
Atlantic  Sat.  Comm.  Inc. 
Channels  of  Blessings 
Colony  Sattilite  Services.  Inc. 
Communications  Carrier,  Inc. 
CPI  Satellite  Tele-Communications.  Inc. 
Eastern  Microwave.  Inc. 
First  Television  Corporation 
Great  Trails  Broadcasting  Corporation 
Greater  Star  Link  Corp. 
Golden  West  Broadcasters 
Kansas  Uplink  Serv.  Inc. 
Koplar  Commun..  Inc. 
Midwest  Cable  and  Satellite  Inc. 
NEP  Communications.  Inc. 
New  England  Microwave.  Inc. 
Pappas  Satellite  Serv. 
San  Joaquin  TV  Service,  Inc. 
Satellite  .Networks.  Inc. 


Satellite  Transmission  and  Receiving 

Co. 
Sjoberg's  Inc. 

South  Florida  Cable  Television  Corp, 
Sunbeam  TV.  Corp. 
Taft  Broadcasting  Co. 
Tele-Link  Communications,  Inc, 
Teleprompler  Corp. 
Transportable  Earth  Stations,  Inc, 
U.S.  Satellite  Corp.,  Inc, 
Western  Satellite  Corp. 
Western  Tele-Communications  Inc. 
Wold  Communications.  Inc. 

Miscellaneous  Microwave 

Alabama  Microwave,  Inc. 

ALIEF  Communications 

ALLNET  Communications  Services,  Inc. 

American  Microwave  ft 

Communications,  Inc. 
American  Mobilphone  Co. 
American  Television  ft  Communications 

Corp. 
American  Television  Relay.  Inc, 
Andrews  Tower  Rental,  Inc, 
Arizona  Micro-Wave  System  Co. 
ATS  Mobile  Telephone,  Inc. 
Black  Hills  Video  Corp. 
Brentwood  Company 
Brentwood  Company/Microwave 

System  Company 
Business  Telecommunications 

Corporation 
Capital  Cities  Cable,  Inc. 
Centel  Videopath,  Inc. 
Columbia  Communications  Co. 
Contact  New  Mexico,  Inc. 
Continental  Telephone  Company  of 

Texas 
Eastern  Microwave,  Inc. 
Eastern  Shore  Microwave  Relay 

Company 
East  Texas  Transmission  Company 

Others 

FTC  Communications,  Inc. 
ITT  World  Communications,  Inc, 
RCA  Global  Communications,  Inc. 
TRT  Telecommunications  Corporation 
Western  Union  International,  Inc. 
Western  Union  Telegraph  Co. 
First  Television  Corp. 
Florida  Micro-Communications 
Garden  State  Micro  Relay.  Inc. 
General  Communications,  Inc, 
Grayson  Enterprises,  Inc. 
H  ft  B  Microwave  Corporation 
Hi-Desert  Microwave,  Inc, 
Kelly  Co. 

Maine  Microwave,  Inc, 
Mercury  Communications 
Microcom,  Inc. 
Micro-Relay,  Inc. 
Micro-Video,  Inc. 
Microwave  Express,  Inc. 
Microwave  Mobile  Systems 
Microwave  Service  Company 
Microwave  Service  Company  of  Florida. 
Inc. 


Microwave  Transmission  Service.  Inc. 
Mid-Kansas,  Inc. 
Midwestern  Relay  Co. 
Mississippi  Valley  Microwave 
National  Telephone  Company 
New  England  Microwave  Corp. 
New  England  Microwave.  Inc. 
Newhouse  Alabama  Microwave.  Inc. 
North  Canadian  Microwave  Corporation 
Northco  Microwave.  Inc. 
Pacific  Telatronics.  Inc. 
Penn  Service  Microwave  Company 
Pilot  Butte  Transmission  Company.  Inc. 
St.  Lawrence  Microwave  Company 
Southeast  Kansas  Microwave.  Inc. 
Southeast  Microwave.  Inc. 
Southwest  Texas  Transmission 

Company 
Telehop  Microwave 

Telecommunications 
Teleplex  Microwave  Systems.  Inc. 
Teleprompter  Transmission  of  Kansas, 

Inc. 
Teleprompter  Transmission  of  Oregon. 

Inc. 
Televisioi;  Microwave,  Inc. 
Tex-Mex  Communications  Co. 
Tower  Communications  Systems 

Corporation 
Trans-Muskingum,  Inc, 
Transtel  Corporation 
TVE  Transmission,  Inc. 
United  Microwave  Corp. 
United  Video,  Inc. 
United  Wehco,  Inc. 
Video  Service  Company 
Warner  Cable  Corporation 
Western  Tele-Communications,  Inc, 
Western  TV  Relay,  Inc. 
West  Texas  Microwave  Company,  Inc. 
Wyoming  Microwave  Corporation 
Yankee  Microwave,  A  Division  of 

Karlen  Communications,  Inc. 

Domestic  Satellite  Service 

Allstate  Communications  Company 
American  Satellite 
ASN,  Inc. 

Atlantic  Transport  Company 
Bonneville  Satellite  Corporation 
Compact  Video  Services,  Inc. 
Eastern  Microwave,  Inc. 
Equatorial  Communications 
General  Cdmmunications  Inc. 
GTE  Satellite  Corp. 
GTE  Spacenet  Corp. 
Hi-Net  Communications,  Inc. 
Hughes  Communications  Carriers 

Services,  Inc. 
ISACOMM,  Inc. 
IT  ft  E  Overseas 
Meredith  Corporation 
Metropolitan  Communications  Network 

Company 
Midwestern  Relay  Company 
Netcom  International 
RCA  American  Communications 
RCA/Joint 


Satellite  Bus 
Satellite  Coi 
Satellite  Dai 

(SATNET 
Southern  S& 
United  Vide 
USAA  Satel 

Company 
VideoStar  C 
Western  Tel 
Western  Un 
November  21, 


BILUNG  CODE  I 


Federal  Re^ster  /  Vol.  50,  No.  7  /  Thursday,  January  10,  1985  /  Rules  and  Regulations 


1223 


ns  Network 


smal 


Satellite  Business  Syster 

Satellite  Communications  Network,  Inc. 

Satellite  Data  Broadcast  Networks,  Inc. 

(SATNET) 
Southern  Satellite  Systems,  Inc. 
United  Video,  Inc. 
USAA  Satellite  Communications 

Company 
VideoStar  Connections,  Inc. 
Western  Telecommunications,  Inc. 
Western  Union  Telegraph  Company 
November  21. 1984. 

Separate  Statement  of  Commissioner 
Henry  M.  Rivera 

Re:  Sixth  Report  and  Order  In  Re 
Competitive  Carrier  Policies 

For  the  reasons  outlined  in  the  Sixth 
Report  and  Order,  our  decision  to 
mandate  detari^ing  of  certain  carriers  is 
wise  policy.  I  agree  that  permitting  these 
carriers  to  continue  filing  "tariffs" 
undermines  the  objectives  of  our 
forbearance  decisions  by  facilitating 
anticompetitive  behavior.  - 

While  I  recognize  that  the  instant 
decision  is  not  legally  risk  free,  I  am 
convinced  it  is  legally  defensible. 
Section  203  (b)(2)  bestows  upon  the 
Commission  the  discretion  to  modify  the 
statutory  tariff  duty.  We  have  found  that 
modiHcation,  ie..  dispensing  with  tariffs 
for  forborne  carriers,  will  enhance  the 
pro-competitive  environment. 
Modification  is,  therefore,  in  the  public 
interest. 

That  we  have  the  discretion  to 
dispense  with  tariff  filings,  however, 
does  not  absolve  the  the  Commission 
from  continuing  to  assure  that  the  rates 
and  practices  of  all  common  carriers 
within  our  jurisdiction  are  just 
reasonable  in  accordance  with  sections 
201  and  202.  This  latter  duty  is  not  a 
matter  of  agency  discretion.  Good  faith 
administration  of  the  complaint  process 
will  enable  the  Commission  to  oversee 
the  practices  of  forborne  carriers  toward 
this  end  and  is,  therefore,  the  legal  sine 
qua  non  of  this  deregulatory  experiment. 
It  is  essential  that  the  Commission  move 
promptly  to  adopt  procedures  and 
standards  that  will  adopt  to  assure  the 
effectiveness  of  the  complaint  process 
and  we  will  soon  have  that  opportunity. 
See  Sixth  Report  and  Order  note  26. 
When  it  comes  time  to  adopt  such 
procedures  and  standards,  I  will  strive 
to  be  certain  that  the  process  is 
meaningful  for  interested  parties.' 
|FR  Doc.  85-734  Filed  1-9-85: 8:45  am] 
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47  CFR  Part  73 

IMM  Docket  No.  S4-71 1;  RM-4749] 

TV  Broadcast  Station  in  Troy,  AL 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  Action  taken  herein  assigns 
UHF  TV  Channel  67  to  Troy,  Alabama, 
as  that  community's  first  television 
assignment  in  response  to  a  petition 
filed  by  Troy  Television,  Inc. 
EFFECTIVE  DATE:  March  11, 1985. 
FOR  FURTHER  INFORMATION  CONTACT:  D. 
David  Weston,  Mass  Media  Bureau, 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  . 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  Matter  of  Amendment  of  S  73.606(b). 
Table  of  Assignments,  TV  Broadcast  Stations 
(Troy,  Alabama)  MM  Docket  No.  84-711.  RM- 
4749. 

Adopted:  December  19, 1984.       , 

Released:  January  3. 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  Before  the  Commission  for 
consideration  is  its  Notice  of  Proposed 
Rule  Making,  49  FR  30539,  published 
July  31, 1984,  requesting  the  assignment 
of  UHF  TV  Channel  64  to  Troy, 
Alabama,  as  that  community's  first  local 
television  assignment.  The  Notice  was 
adopted  in  response  to  a  petition  filed 
by  Troy  Television,  Inc.  ("petitioner"). 
Petitioner  filed  comments  reaffirming  its 
intention  to  apply  for  the  channel,  if 
assigned.  Supporting  comments  were 
also  filed  by  Shelley  Broadcasting  Co., 
Inc.  No  other  comments  or  oppositions 
to  the  proposal  were  received. 

2.  Although  the  Notice  proposed  to 
assign  UHF  TV  Channel  64  to  Troy  that 
channel  is  short-spaced  to  a  proposal  for 
TV  Channel  64  in  Destin.  Florida  (MM 
Docket  No.  84-710),  and  a  recent 
assignment  of  TV  Channel  64  in  Macon. 
Georgia  (MM  Docket  No.  84-713).  A 
staff  study  indicates  that  UHF  TV 
Channel  67  can  be  assigned  to  Troy 
consistent  with  the  minimum  distance 
separation  requirements  of  §  73.610  of 
the  Rules.  Since  another  TV  channel  is 
available  which  will  resolve  the  conflict, 
we  have  substituted  TV  Channel  67  for 
TV  Channel  64  herein.  The  channel 
substitution  will  enable  the  early 
inauguration  of  television  service  at 
Destin  and  Macon  as  well  as  satisfy  the 
expressions  of  interest  in  providing  a 
first  local  television  service  to  Troy. 


3.  In  view  of  the  foregoing,  we  believe 
that  the  public  interest  would  be  served 
by  assigning  UHF  Television  Channel  67 
to  Troy,  Alabama.  Accordingly, 
pursuant  to  the  authority  contained  in 
sections  4(i),  5(c)(1),  303  (g)  and  (r)  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  S§  0.61,  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  ordered,  that  effective  March  11, 1985, 
the  Television  Table  of  Assignments, 
§  73.606(b)  of  the  Rules,  is  amended  with 
respect  to  the  community  listed  below: 


aty 


Troy.  AL.. 


Channel 
No. 


f. 


4.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

5.  For  further  information,  please 
contact  D.  David  Weston,  Mass  Media 
Bureau.  (202)  634-6530. 

(Sees.  4.  303,  48  Stat.,  as  amended,  1066. 1082: 

47  U.S.C.  154.  303) 

Federal  Communications  Commission. 

Charles  Schott. 

Chief.  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

(FR  Doc.  85-723  Filed  1-9-85;  8:45  amj 
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47  CFR  Part  73 

[MM  Docket  No.  84-457;  RM-4729] 

FM  Broadcast  Station  in  Port  St.  Joe, 
FL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  Adtion  taken  herein  assigns 
FM  Channel  228A  to  Port  St.  Joe, 
Florida,  as  that  community's  second  FM 
assignment  in  response  to  a  petition 
filed  by  Edward  F.  Perry,  Jr.  and  William 

C.  Blackmore. 

EFFECTIVE  DATE:  March  11, 1985. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

D.  David  Weston,  Mass  Media  Bureau. 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  amendment  of  S  73.202(b), 
Table  of  Assignments.  FM  Broadcast  Stations 
(Port  St.  Joe.  Florida).  MM  Docket  No.  84-457, 
RM-4729. 
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Adopted:  December  5. 1964. 
Rtiieased:  January  2. 1965. 

By  the  Chief.  Policy  and  Rulea  Division. 

1.  The  Commission  has  before  it  for 
consideration  the  Notice  of  Proposed 
Rule  Making.  49  FR  21963,  published 
May  24, 1964.  proposing  the  assignment 
of  FM  Channel  228A  to  Port  St.  Joe, 
Florida,  as  that  community's  second  FM 
assignment.  The  Notice  was  issued  in 
response  to  a  petition  filed  by  Edward  F. 
Perry,  Jr.  and  William  C.  Blackmore 
("petitioners').  Supporting  comments 
have  been  Hied  by  petitioners 
reaffinning  their  intention  to  apply  for 
the  channel,  if  assigned.  No  opposition 
or  other  comments  expressing  an 
interest  in  the  proposal  were  received. 

2.  The  channel  can  be  assigned  in 
compliance  with  the  Commission's 
minimum  distance  separation  and  other 
requirements.  However,  as  the  Notice 
stated,  the  use  of  FM  Channel  228A  at 
Port  St.  Joe  will  be  contingent  upon 
Station  WJST-FM  commencing 
operation  on  FM  Channel  233. ' 

3.  In  view  of  the  above,  we  believe  the 
public  interest  would  be  served  by 
assigning  FM  Channel  228A  to  Port  St. 
Joe,  Florida,  since  it  could  provide  a 
second  FM  service  to  the  community. 
Accordingly,  pursuant  to  the  authority 
contained  in  sections  4(i),  5(c)(1).  303  (g) 
and  (r)  and  307(b)  of  the 
Communications  Act  of  1934.  as 
amended,  and  SS  0.61.  0.204(b)  and  0.283 
of  the  Commission's  Rules,  it  is  ordered, 
that  effective  March  11. 1985.  the  FM 
Table  of  Assignments,  S  73.202(b)  of  the 
Rules,  is  amended  for  the  following 
community: 


c% 

No. 

Port  St  Ja«  Fl 

22SA.  233 

4.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

5.  For  further  information  concerning 
the  above,  contact  D.  David  Weston, 
Mass  Media  Bureau.  (202)  634-6530. 

(Sees.  4.  303.  48  stal.,  as  amended.  1066. 1062; 
47  U.S.C.  154,  303) 

Federal  Communications  Commission. 
Charles  Schoit, 

Chief.  Policy  and  Rules  Division.  Mass  Media 

Bureau. 

|FR  Doc.  85-725  Filed  1-9-85:  8:45  am) 

•MXMQ  cooc  STn-at-ll 


47  CFR  Pert  73 

[MM  Docket  No.  •4-713;  RM-4751 1 

TV  Broadcast  Station  in  llacon.  GA 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  Action  taken  herein  assigns 
UHF  TV  Channel  64  to  Macon.  Georgia, 
as  that  community's  fifth  local  television 
assignment,  at  the  request  of  Larry  G. 
Fuss.  Sr. 

EFFECTIVE  DATE:  March  11. 1985. 
AOORESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION: 

List  of  SubjecU  in  47  CFR  Pari  73 

Television  broadcasting. 

Report  and  Order  Proceeding 
Terminated  i 

In  the  Matter  of  Amendment  of  |  73.e06(b). 
Table  of  Assignments.  Television  Broadcast 
Stations  (Macon.  Georgia)  MM  Docket  84- 
713.  RM-4751. 

Adopted:  December  19, 1984. 

Released:  January  3, 1965. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  the  Notice  of  Proposed 
Rule  Making.  49  FR  30547.  published 
July  31, 1984.  soliciting  comments  on  the 
request  of  Larry  G.  Fuss,  Sr. 

( "petitioner")  to  assign  UHF  TV  Channel 
53  to  Macon,  Georgia.  The  assignment 
could  provide  Macon  with  its  fourth 
commercial  television  service. 
Comments  and  reply  comments  were 
submitted  by  the  petitioner  and  WFLI. 
Ina  ("WFLI").'  WFU'i  comments  also 
contained  several  counterproposals. 

2.  As  pointed  out  in  the  Notice, 
Channel  53  can  be  assigned  to  Macon  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  the  imposition  of  a 
site  restriction  of  at  least  9.5  miles 
southeast.  This  site  restriction  is 
necessary  to  avoid  short-spacing  to 


■  See  Report  and  Oder.  MM  Docket  No.  83-3Sa 
48  FR  37414.  published  August  18.  1963.  wherein  the 
Commission  granted  a  request  for  modification  of 
Ihc  hcense  for  Station  W|ST-FM  from  Channel 
2Z8A  to  Class  C  Channel  233 


'  Petitioner  submitted  a  "Re<|ueat  for  Leave  to  File 
Late  Comments  and  Additional  Reply  Comments" 
after  the  record  closed.  Upon  review  of  the 
pleading,  we  find  that  it  contains  no  information 
which  has  not  already  been  timely  presented  and 
considered.  Therefore,  this  late-filed  pleading  will 
not  be  accepted.  WFU's  "Motion  for  Leave  to 
Supplement  Counterproposal"  was  also  untimely 
Tiled  Upon  review,  we  (Ind  that  it  contains  a 
^clanricalion  of  the  amount  of  unserved  area  which 
would  be  eluninaled  if  a  Cleveland  station  operates 
from  WFU's  proposed  antenna  site.  The  informalion 
presented  is  not  of  a  deleonuialive  nature  in  light  of 
our  decision  herein.  Therefore,  it  also  will  not  be 
accepted. 


unused  Channel  53  at  Cleveland. 
Tennessee. 

3.  The  petitioner,  in  his  comments, 
reiterated  his  intention  to  promptly  file 
an  application  for  the  channel  at  Macon, 
if  assigned.  WFLI.  in  its  comments,  does 
not  oppose  the  assignment  of  an 
additional  channel  at  Macon.  It  does, 
however,  object  to  the  assignment  of 
Channel  53,  with  the  required  9.5  mile 
southeast  site  restriction.  WFLI  is  one  of 
several  applicants  for  Channel  53  at 
Cleveland,  Tennessee,  which  have  been 
designated  for  comparative  hearing.^  It 
acknowledges  that  the  assignment  at 
Macon,  as  proposed,  complies  with  the 
Commission's  minimum  distance 
separation  requirements  if  the  distance 
is  measured  to  Cleveland's  city 
reference  point.  However,  the  distance 
between  WFU's  proposed  transmitter 
site  and  the  restricted  Macon  site  would 
not  conform  to  the  required  distance 
separation.  Rather,  a  19-mile  short- 
spacing  would  exist.  It  states  that  if 
channel  53  is  assigned,  as  proposed,  it 
will  be  forced  to  either  amend  its 
application  to  specify  a  new  site  which 
will  conform  to  the  required  distance 
separation  vis-a-vis  the  Macon 
allocation  or  seek  a  waiver  of  the  19- 
mile  short-spacing.  WFU  states  that  its 
site  was  carefully  chosen  as  it  would 
provide  service  to  currently  unserved 
areas.  This  provision  of  a  first  television 
service  to  previously  unserved  areas 
achieves  "the  paramount  objective  of 
the  Commission's  television  allocation 
policies — the  provision  of  at  least  one 
television  service  to  all  parts  of  the 
country,"  according  to  WFU.  It  implies 
that  if  it  has  to  amend  its  application  to 
specify  another  site,  this  unserved  area 
will  remain  without  service.  It  concludes 
that  either  avenue  could  jeopardize  the 
successful  prosecution  of  its  application. 

4.  WFU  Claims  that  the  Commission 
can  avoid  this  confUct  between  its 
application  and  the  provision  of  an 
additional  service  at  Macon.  It  proposes 
that  Channel  35  be  assigned  to  Macon  in 
lieu  of  Channel  53.  It  submits  an 
engineering  study  showing  that  the 
channel  can  be  assigned  if  a  site 
restriction  of  15.09  miles  southeast  is 
imposed.  The  site  restriction  will 
obviate  a  short-spacing  to 
noncommercial  educational  Channel  *35 
at  Lafayette,  Georgia.  Alternatively,  if 
Channel  53  is  assigned  to  Macon,  it 


'The  following  applications  for  use  of  Channel  S3 
have  been  accepted  and  designated  for  comparative 
hearing:  Richard  Towe  and  Darel  Selvey  (BPCT- 
840406KEI:  Philip  B  George  |BPCT-840S2lKE): 
Cleveland  Community  Television.  Ud.  (BPCT- 
840S24KE):  Cleveland  Television.  Ltd.  (BPCT- 
840530KG):  and  WFU.  Inc.  (BPCT-840530KM|. 
Docket  Nos.  84-836-840. 
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requests  that  a  28  mile  site  restriction,  in 
lieu  of  the  9.5  miles,  be  imposed  so  as 
not  to  interfere  with  tts  application  at 
Cleveland. 

5.  The  petitioner  filed  reply  comments 
opposing  WFLl's  counterproposals.  He 
does  not  oppose  the  assignment  of 
Channel  35  at  Macon,  per  se.  His 
objection  lies  with  the  imposition  of  a 
15-mile  southeast  site  restriction.  He 
states  that  the  area  proposed  by  WFLl  is 
in  very  close  proximity  to  the  Robins  Air 
Force  Base  at  Warner  Robins,  Georgia. 
In  fact,  petitioner  contends  that  the  site 
coordinates  specified  by  WFLI  are 
within  2  miles  of  the  Robins  Air  Force 
Base  runway.  This  proximity  would  thus 
limit  an  applicant  to  use  of  a  relatively 
low  tower.  Additionally,  he  claims  that 
the  area  in  question  is  very  swamply 
low-lying  land,  which  is  unsuitable  for 
the  erection  of  a  transmitter  tower. 
Likewise,  the  imposition  of  a  28  mile  site 
restriction  on  the  use  of  Channel  53  at 
Macon  would  cause  undue  hardship, 
according  to  the  petitioner.  He  states 
that  the  9.5  mile  southest  site  restriction 
imposed  on  Channel  53  would  enable  an 
applicant  to  locate  his  tower  in  the 
general  vicinity  of  the  "antenna  farm" 
currently  being  used  by  Macon's  three 
existing  television  stations.  This  would 
allow  Macon's  residents  to  receive  the 
signal  of  the  new  station  without  the 
necessity  of  redirecting  their  outdoor 
antennas.  Petitioner  asserts  that  if  a 
new  UHF  operation  on  either  Channel 
35  or  53  is  forced  to  locate  its  transmitter 
away  from  this  "antenna  farm,"  it  would 
be  placed  at  a  severe  disadvantage  and 
would  greatly  restrict  the  number  of 
potential  viewers,  thus  possibly . 
affecting  the  economic  viability  of  a  new 
station.  He  requests  that  if  Channel  35  is 
assigned  to  Macon,  it  be  done  with  a 
site  restriction  which  would  allow  use  of 
a  site  in  the  vicinity  of  Macon's 
"antenna  farm."  Thus,  he  suggests  that 
Channel  *35  at  Lafayette,  Georgia, 
which  is  unoccupied  and  unapplied  for, 
be  deleted,  with  or  without  replacement. 
If  this  were  done,  WFLI  could  continue 
prosecuting  its  application  at  its 
preferred  site,  without  having  to  seek  a 
waiver  of  the  mileage  separation 
requirements,  and  a  new  television 
service  could  be  instituted  at  Macon 
using  the  desirable  "antenna  farm" 
location. 

6.  WFLI  responded  by  stating  that  the 
15-mile  southeast  site  restriction  which 
would  be  imposed  on  the  use  of  Channel 
35  at  Macon,  would  not  cause  the  siting 
problems  outlined  by  the  petitioner.  It 
contends  that  the  area  available  is  quite 
large,  extending  over  14  miles  long  and  2 
miles  wide.  WFLI  concludes  by 
reiterating  its  assertion  that  the  use  of 


its  proposed  Cleveland  site  would 
further  a  primary  Commission  objective, 
the  provision  of  a  first  television  service 
to  currently  unserved  areas.  Since  the 
Macon  proponent  has  not  claimed  such 
a  like  benefit  to  the  public,  WFLI 
contends  that  its  application  should  be 
accorded  greater  weight  than 
petitioner's  desire  to  co-locate  with 
othor  Macon  stations  for  purely 
competitive  reasons. 

7.  In  an  effort  to  resolve  this  conflict 
in  a  manner  which  best  serves  the 
public  interest,  the  staff  conducted  an 
engineering  study  to  see  if  another 
channel  could  be  assigned  to  Macon  and 
used  in  the  vicinity  of  its  "antenna  farm" 
and  also  provide  the  required  mileage 
separation  to  WFLl's  antenna  site.  We 
found  that  Channel  64  could  be  assigned 
and  applied  for  at  coordinates  in  the 
vicinity  of  Macon's  "antenna  farm"  as 
well  as  negating  the  conflict  with 
WFLl's  proposed  antenna  site  for 
Channel  53  at  Cleveland.^  With  this 
solution  available,  we  will  not  rule  on 
the  comparative  merits  of  either 
petitioner's  or  WFLl's  arguments. 

8.  Therefore,  we  believe  that  the 
public  interest  would  be  served  by  the 
assignment  of  Channel  64  to  Macon,  as 
that  community's  fourth  local 
commercial  television  assignment. 
Accordingly,  pursuant  to  the  authority 
contained  in  sections  4(i),  5(c)(1),  303  (g) 
and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  §§  0.61.  0.204(b)  and  0.283 
of  the  Commission's  Rules,  it  is  ordered. 
That  effective  March  11. 1985.  the 
Television  Table  of  Assignments. 

§  73.606(b)  of  the  Rules,  is  amended  with 
respect  to  the  community  listed  below, 
to  read  as  follows: 


City 

Channel  No. 

Macon.  GA „ 

13  +  .  24  +  .  41  +  . 
•47  +  ,  64-. 

9.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

10.  For  further  information  concerning 
this  proceeding,  contact  Leslie  K. 
Shapiro.  Mass  Media  Bureau,  (202)  634- 
6530. 

(Sees.  4.  303. 48  Stat.,  as  amended,  1066, 1082: 
47  U.S.C.  154.  303) 


Mn  MM  Docket  S4-711.  49  FR  30539.  published 
July  31. 1984.  we  proposed  the  assignment  of  UHF 
TV  Channel  64  to  Troy.  Alabama,  at  the  request  of 
Troy  Television.  Inc.  Our  engineering  study 
revealed  that  if  Channel  67  were  assigned  to  Troy,  a 
short-spacing  to  Channel  64  could  be  avoided  at 
Macon.  A  recent  Report  and  Order  has  been 
adopted  assigning  Channel  67  to  Tro)'. 


Federal  Communications  Commission. 
Charles  Schott. 

Chief.  Policy  and  Rules.  Division.  Mass 

Media  Bureau. 

[PR  Doc.  85-726  Filed  1-9-85:  8:45  am) 

BILLING  CODE  e712-<)1-M 


47CFRPart73 

(MM  Docket  No.  84-181;  RM-4587] 

TV  Broadcast  Stations  in  Junction 
City,  Dodge  City,  and  Ensign,  KS 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  Action  taken  herein,  at  the 
request  of  James  Patrick  Young,  assigns 
VHF  Television  Channel  6  to  Junction 
City.  Kansas,  as  that  community's  first 
television  service. 

EFFECTIVE  DATE:  March  11, 1985. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  Mass  Media  Bureau 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  73. 

Television  broadcasting. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  Amendment  of  {  73.606(b), 
Table  of  Assignments,  TV  Broadcast  Stations 
(Junction  City,  Dodge  City,  and  Ensign. 
Kansas)  MM  Docket  No.  84-181,  RM-4587. 

Adopted:  December  19, 1984. 

Released:  January  3, 1985. 

By  the  Chief.  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  the  Notice  of  Proposed 
Rule  Making  and  Order  to  Show  Cause, 
49  FR  8635,  published  March  8, 1984, 
proposing  the  assignment  of  VHF 
Television  Chanpel  6  to  Junction  City. 
Kansas,  as  tjjat  community's  first 
television  service  and  an  offset  change 
for  KTVC,  Channel  6.  Ensign,  Kansas,  in 
response  to  a  petition  filed  by  James 
Patrick  Young  ("petitioner").  Supporting 
comments  were  filed  by  petitioner 
reaffirming  his  intention  to  apply  for  the 
channel,  if  assigned.  Attached  thereto 
was  a  "Determination  of  No  Hazard  to 
Air  Navigation"  from  the  Federal 
Aviation  Administration  ("FAA"). 
Comments  were  also  filed  by  KOTV, 
Inc.  ("KOTV").  Southwest  Kansas 
Television  Co..  Inc.  ("Southwest"),  and 
Montgomery  Publications,  Inc., 
("Montgomery").  Petitioner  filed  reply 
comments  in  response  to  the  comments. 
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Chronicle  Broadcasting  Co. 
("Chronicle")  filed  late  reply  comments.' 

2.  In  opposing  comments.  KOTV, 
licensee  of  Station  KOTV  (TV).  Channel 
6.  Tulsa.  Oklahoma,  suggests  that 
Channel  46  or  52  be  assigned  to  Junction 
City  instead  of  Channel  6.  KOTV  argues 
that  assignment  and  the  change  in  offset 
for  KTVC  will  cause  significant  new 
interference  to  their  mutual  service  area: 
additional  service  will  be  lost  due  to 
interference  with  translators  for  KOTV; 
siting  area  will  be  limited  and  remote 
from  the  community;  and  a  very  tall 
tower  would  be  required  which  may  not 
be  approved  by  the  FAA.  KOTV  states 
that  if  Channel  6  is  assigned  to  Junction 
City,  some  of  the  interference  can  be 
avoided  by  the  use  of  precise  offset. 

3.  Southwest,  licensee  of  Station 
KTVC-TV,  Ensign.  Kansas,  agrees  to  the 
offset  change  proposed  for  its  station. 
However.  Southwest  states  that  it  had 
recently  been  required  to  make  such  a 
change  and  believes  it  should  never 
again  be  subjected  to  the  inconvenience 
of  an  offset  change. 

4.  Montgomery,  licensee  of  low  power 
television  Station  K06KZ,  Channel  6. 
Junction  City,  in  its  opposition 
comments  states  that  this  action  would 
terminate  its  LPTV  service.  While 
recognizing  that  such  service  is 
secondary.  Montgomery  believes  that 
the  combination  of  the  disruption  of 
LPTV  service  and  the  problems 
introduced  by  the  severe  site  restriction 
should  preclude  the  proposed 
assignment. 

5.  Petitioner  responds  that  it  is  willing 
to  reimburse  the  licensee  of  Station 
KTVC-TV.  at  Ensign,  for  the  offset 
change  if  he  is  the  successful  permittee 
for  Channel  6  at  Junction  City.  Petitioner 
slates  he  has  obtained  FAA  approval  for 
the  required  transmitter  tower  as 
indicated  in  the  attachment  to  his 
comments.  Petitioner  indicates  that  the 
proposed  assignment  meets  all  technical 
requirements  and  will  provide  a  city 
grade  (74  dBu)  contour  coverage  over 
Junction  City.  Kansas.  Therefore 
KOTV's  concern  about  additional 
interference  and  attendant  loss  of 
competitiveness  is  not  relevant. 

6.  Junction  City  (population  19.305).' 
the  seat  of  Geary  County  (population 
29.652)  is  located  in  northeastern 
Kansas,  approximately  190  kilometers 
(118  miles)  west  of  Kansas  City. 
Currently,  it  is  devoid  of  any  local 
television  broadcast  service. 


7.  We  have  carefully  considered  the 
proposal  and  found  no  valid  argument 
against  it.  The  Commission  believes  the 
public  interest  would  be  served  by  the 
assignment  of  a  first  television  service 
to  Junction  City,  Kansas.  The  channel 
can  be  assigned  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  and  other 
technical  criteria,  provided  there  is  a 
site  restriction  of  26.8  miles  southwest  of 
the  community  to  avoid  shortspacing  to 
Station  WOWT-TV  (Channel  6  +  ).  in 
Omaha.  Nebraska.  The  FAA  has  given 
approval  of  the  required  transmitter 
tower.  The  proposed  assignment  is 
contingent  upon  the  relocation  of  Station 
KOTV-TV  (Channel  6  +  ).  Tulsa. 
Oklahoma,  to  the  site  specified  in  its 
construction  permit.  There  also  must  be 
a  change  in  offset  on  Channel  6  for 
Station  KTVC.  Ensign,  Kansas.  The 
assignment  of  Channel  6  to  Dodge  City. 
Kansas,  is  being  moved  to  Ensign  to 
reflect  its  use  there. 

8.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i). 
5(c)(1).  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  §S  0.61.  0.204(b)  and  0.283 
of  the  Commission's  Rules,  it  is  ordered, 
that  effective  March  11, 1985,  the 
Television  Table  of  Assignments. 

S  73.606(b)  of  the  Commission's  Rules  is 
amended  for  the  following  communities: 


Oiy 

Chamm 
Na 

Dodge  Oly  KS ', 

•21 

Enagn,  KS                                                 

9* 

Juncsoo  Oly.  KS _.   ..   .._     __ 

6 

'  The  Ute-filed  reply  conments  of  Chronicle  were 
not  accepted  for  consideration  herein  liecause  they 
were  not  accompanied  by  a  request  for  their 
acceptance  nor  wai  a  reason  given  for  the  untimely 
niing. 


9.  It  is  further  ordered,  pursuant  to  the 
authority  contained  in  section  316  of  the 
Communications  Act  of  1934.  as 
amended,  that  the  license  of  Station 
KTVC  (TV),  Ensign.  Kansas,  is  modified 
to  specify  operation  on  Channel  6+ 
subject  to  the  following  conditions: 

(a)  The  licensee  shall  file  with  the 
Commission  a  minor  change  application 
for  a  construction  permit  (Form  301). 
specifying  the  new  facility. 

(b)  Upon  grant  of  the  construction 
permit,  program  tests  may  be  conducted 
in  accordance  with  {  73.1620. 

(c)  Nothing  contained  herein  shall  be 
construed  to  authorize  major  change  in 
transmitter  location  or  to  avoid  the 
necessity  of  filing  an  environmental 
impact  statement  pursuant  to  S  1.301  of 
the  Commission's  Rules. 

10.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

11.  For  further  information  concerning 
this  proceeding,  contact  Patricia 
Rawlings.  Mass  Media  Bureau.  (202) 
634-6530. 


(Sees.  4.  303.  48  stat..  as  amended.  1066. 1082: 

47  use.  154.  303) 

Federal  Communications  Commission. 

Charles  Schott, 

Chief,  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

|FR  Doc.  8S-722  Filed  1-9-65:  8:45  am) 

MUJNQ  COM  fTH-OI-M 

47  CFR  Part  73 

[MM  Docket  No.  83-1296;  RM-4568;  RM- 
4762] 

FM  Broadcast  Stations  in  MolMrly  and 
Macon,  illO 

aocncy:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMAMy:  This  action  assigns  Channel 
260A  to  Macon.  Missouri,  in  response  to 
a  petition  filed  by  Charles  C.  Earls,  and 
Channel  288A  to  Moberly.  Missouri,  in 
response  to  a  petition  filed  by  Phillip  A. 
Chirillo.  The  assignments  could  provide 
a  first  service  to  Macon  and  a  second 
broadcast  service  to  Moberly. 

EFFECTIVE  DATE:  March  31. 1985. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPUMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Port  73 

Radio  broadcasting. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  Amendment  of  |  73.202(b). 
Table  of  Assignments,  F\f  Broadcast  Stations 
(Moberly  and  Macon. '  Missouri),  MM  Docket 
No.  83-1296,  RM-4588.  RM-4762. 

Adopted:  December  19. 1984. 

Released:  January  3. 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  herein  considers 
the  Notice  of  Proposed  Rule  Making,  48 
FR  55589.  published  December  14. 1983. 
which  invited  comments  on  a  proposal 
to  assign  FM  Channel  288A  to  Moberly. 
Missouri,  in  response  to  a  petition  filed 
by  Phillip  A.  Chirillo  ("petitioner ").  The 
assignment  could  provide  a  second  FM 
service  to  the  community.  Petitioner 
submitted  comments  in  support  of  the 
Notice  and  expressed  an  interest  in 
applying  for  the  channel,  if  assigned. 
Mrs.  Imogene  Ebert  ("Ebert")  also  filed 
supporting  comments.  Charles  C.  Earls 
("Earls")  filed  a  counterproposal  (RM- 
4762)  requesting  that  Channel  288A  be 


'  This  community  has  t>een  added  to  the  caption. 


j.  1066. 1082: 


I  73.202(b). 
:ast  Stations 
MM  Docket 


assigned  to  Macon,  Missouri,  instead  of 
Moberly.  Petitioner  filed  reply  comments 
saying  that  while  Channel  288A  is  the 
only  channel  that  could  be  assigned  to 
Moberly,  Channel  261A  or  300  could  be 
assigned  to  Macon  with  site 
restrictions.'  Earls  filed  a  reply  to  the 
reply  of  Chiriilo  which  has  not  been 
considered  because  Commission  policy 
does  not  allow  for  the  filing  of  a  reply 
after  the  reply  pleading  cycle. 

2.  Our  staff  has  determined  that 
Channel  260A  can  be  assigned  to 
Macon,  Missouri,  as  that  conmiunity's 
Tirst  local  service.  Channel  288A  can  be 
assigned  to  Moberly.  Missouri,  as  its 
second  FM  service.  This  assignment 
would  limit  the  16  kilometer  buffer  zone 
of  Station  KZNN.  Rolla,  Missouri. > 

3.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i), 
5(c)(1).  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  S§  0.61.  0.204(b)  and  0.283 
of  the  Commission's  Rules,  it  is  ordered, 
that  elective  March  11, 1985,  the  FM 
Table  of  Assignments,  S  73.202(b)  of  the 
Commission's  Rules,  is  amended  as 


follows: 

1 

City 

No 

Macon.  MO 

■"} 

zeoA 

Mntwrty.  MO 



284.  2B8A 

4.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

5.  For  further  information  concerning 
the  above,  contact  Kathleen  Scheuerle. 
Mass  Media  Bureau.  (202)  634-6530. 

(Sees.  4.  303.  48  Stat.,  as  amended.  1066. 1082: 
47  U.S.C.  154.  303) 

Federal  Communications  Commission. 

Charles  Schott, 

Chief,  Policy  and  Rules  Diwion.  Mass  Media 
Bureau. 

(FR  Doc.  85-721  Filed  l-9-*5:  8:45  am] 

MU.INO  COOe  (712-01-M 


'On  March  1. 1984.  the  Commission  adopted  the 
Notice  of  Proposed  Fu/e  Staking  in  MM  Docket  84- 
231.  4fl  FR  li:i4.  piiblished  March  ZS.  1984. 
proposing  to  allot  new  FM  channels  at  684 
communilies.  Channel  260A  was  proposed  for 
Macon.  Missouri,  on  that  original  list.  However,  due 
to  a  lack  or  timely-filed  commants  for  Channel  280A 
at  Macon.  Missouri,  in  that  proceeding,  the 
community  has  l>een  removed  from  the  list  released 
on  July  23, 1984.  Nevertheless.  Channel  260A  can  he 
assigned  to  Macon.  Missouri,  in  this  proceeding  in 
order  to  satisfy  the  interest  expressed  by  Earli. 

'F.xisting  Class  C  stations  tvfth  less  than  a  300 
meter  antenna  height  are  now  permitted  a  18 
kilometer  buffer  zone.  However,  this  requirement 
does  not  .ipply  to  proceedings  Initiated  before 
March  1. 1984.  See  BC  Docket  tO-m.  94  F.C.C.  2d  152 
(1983).  wcoiis.  49  re  10460.  published  March  20, 
1984. 


47  CFR  Part  73 

(MM  Docket  No.  84-267;  RM-4625] 

FM  Broadcast  Station  In  Watonga,  OK 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  Action  taken  herein  assigns 
Channel  228A  to  Watonga,  Oklahoma, 
as  that  community's  first  local  FM 
broadcast  service  in  response  to  a 
request  from  Sherry  Parham  and 
Timothy  Hawks  and  supporting 
comments  filed  by  iGlVZ.  Inc. 
EFFECTIVE  DATE:  March  11. 1985. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
D.  David  Weston,  Mass  Media  Bureau 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  Amendment  of  §  72.202(b) 
Table  of  Assignments,  FM  Broadcast  Stations 
(Watonga.  Oklahoma]  MM  Docket  No.  84- 
267,  RM-4625. 

Adopted:  November  16. 1984. 

Released:  January  3, 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  the  Notice  of  Proposed 
Rule  Making.  49  FR  10315.  published 
March  20, 1984,  in  response  to  a  petition 
filed  by  Sherry  Parham  and  Timothy 
Hawks  ("petitioners  "),  requesting  the 
assignment  of  FM  Channel  228A  to 
Watonga.  Oklahoma,  as  that 
community's  first  local  FM  service. 
Petitioners  filed  comments  reaffirming 
their  intention  to  apply  for  the  channel, 
if  assigned.  Comments  in  support  of  the 
proposal  where  also  filed  by  KRVZ.  Inc. 
No  other  comments  or  oppositions  to  the 
proposal  were  received. 

2.  The  channel  can  be  assigned  in 
conformity  with  the  minimum  distance 
separation  requirements  §  73.207  of  the 
Rules.  In  view  of  the  above 
considerations,  and  having  found  no 
policy  objections  to  the  proposal,  we 
believe  that  the  public  interest  would  be 
served  by  the  assignment  of  Channel 
228A  to  Watonga  since  it  could  provide 
a  first  local  FM  broadcast  service  to  that 
community. 

3.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i], 
5(d)(1).  303(g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  §§  0.281  and  0.204(b)  of 


the  Commission's  Rules,  it  is  ordered, 
that  effective  March  11. 1985,  the  FM 
Table  of  Assignments,  §  73.202(b)  of  the 
Commission's  Rules,  is  amended  with 
respect  to  the  community  listed  below 
as  follows: 


oty 


Channel 
No. 


Watonga.  OK. 


228A 


4.  It  is  further  order,  that  this 
proceeding  is  terminated. 

5.  For  further  information  concerning 
this  proceeding,  contact  D.  David 
Weston.  Mass  Media  Bureau  (202)  634- 
6530. 

(Sees,  4,  303.  46  Stat.,  as  amended,  1066. 1082: 

47  U.S.C.  154.  303) 

Federal  Communications  Commission. 

Charles  Schott, 

Chief.  Policy  and  Rules  Division.  Mass  Media 

Bureau. 

[FR  Doc.  85-724  Filed  1-0-85:  8:45  am] 

BILUNG  COOE  «712-«I-M 


47  CFR  Part  73 

[MM  Docket  No.  84-32] 

TV  Broadcast  Stations  in  Arecibo, 
Cayey,  San  Juan,  and  Utuado,  PR 

AGENCY:  Federal  Communications 
Commission.  ^ 

ACTION:  Final  rule. 

summary:  This  action  assigns  UHF 
television  Channel  60  to  Arecibo,  Puerto 
Rico,  as  its  second  commercial  channel 
assignment,  in  response  to  comments 
from  Hector  Nicolau  and  Bocanegra 
Girald  Broadcasting  Group.  Proposed 
channels  for  San  Juan  and  Utuado  were 
dismissed  for  lack  of  interest. 

EFFECTIVE  DATE:  March  11, 1985. 

ADDRESS:  Federal  Communications 
Commission.  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  D.  Scrutchins.  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  Amendment  of  §  73.606(b), 
Table  of  Assignments.  TV  Broadcast  Stations 
(Arecibo.  Cayey,  San  )uan.  and  Utuado. 
Puerto  Rico]  MM  Docket  No.  84-32. 

Adopted:  December  5. 1984. 

Released:  January  3. 1965. 

By  the  Chief.  Policy  and  Rules  Division. 
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1.  The  Commission  has  before  it  the 
Notice  of  Proposed  Rule  Making.  49  FR 
4524.  published  February  7, 1984.  issued 
on  the  Commission's  own  motion, 
proposing  the  deletion  of  UHF  television 
Channels  80.  76.  •74.  and  '70  from 
Arecibo.  Cayey,  San  Juan  and  Utuado. 
respectively,  and  the  substitute 
assignments  of  Channel  *62  to  San  Juan, 
and  Channel  60  either  to  Arecibo.  as  a 
commercial  channel,  or  to  Utuado,  as  a 
reserved  noncommercial  educational 
channel.  In  response  to  theWd//ce. 
comments  were  filed  by  the  Ana  G. 
Mendez  Educational  Foundation 
("Mendcz"),  permittee  of  noncommercial 
educational  Station  WMIJ  (Channel  40). 
Fajardo.  Puerto  Rico,  and  an  applicant 
for  noncommercial  educational  Channel 
'26.  Ponce,  Puerto  Rico:  Hector  Nicolau 
("Nicolau");  Angel  F.  Bocanegra, 
Ernestine  Bocanegra,  Maria  Elizette 
Camps,  Francisco  A.  Bocanegra,  and 
Estrelle  Bocanegra  d/b/a  Bocanegra/ 
Girald  Broadcasting  Group  ("BGB"). 
permittee  of  Channel  68  at  Humacao. 
Puerto  Rico;  and  Association  of 
Maximum  Service  Telecasters.  Inc. 

2.  In  the  Notice,  we  proposed  two 
options.  Option  I  and  Option  II  both 
proposed  the  assignment  of  Channel  *62 
to  San  Juan  as  a  replacement  for 
Channel  *74  with  a  site  restriction  of  15 
miles  east  to  avoid  short  spacing  to  a 
construction  permit  on  Channel  58  in 
Cajuas.  Option  I  also  proposed  the 
replacement  of  Channel  80  with  Channel 
60  in  Arecibo.* 

3.  Concerning  the  proposed 
assignments  of  Channel  *62  to  San  Juan 
and  Channel  60  to  Utuado,  we  received 
no  expressions  of  interest  in  the 
proposed  assignments.  Therefore  these 
proposals  will  be  dismissed. 

4.  Mendez  supports  the  assignment  of 
Channel  60  to  Arecibo.  Mendez  states 
that  Channel  60  in  Arecibo  would 
provide  television  service  to  northwest 
Puerto  Rico  and  Utuado  without 
requiring  a  waiver  of  the  Commission's 
Rules.  Mendez  points  out  that  it  would 
be  difficult  to  fmd  a  site  in  Utuado  that 
would  meet  the  4.3  mile  site  restriction 
to  protect  the  construction  permit  for 
Channel  46  in  Cidra  and  meet  the 
requirements  of  §  73.685(b).*  However, 
Mendez  contends  that  the  area  would  be 
better  served  by  reserving  Channel  60 
for  noncommercial  educational  use, 
since  there  is  already  a  commercial 
assignment  in  Arecibo. 

5.  BGB  and  Nicojau  support  the 
assignment  of  Channel  60  to  Arecibo  for 


commercial  use.  Both  state  that  they  will 
apply  for  the  channel,  if  it  is  assigned. 

6.  In  reply  comments.  BGB  opposes 
Mendez's  proposal  to  reserve  Channel 
60  in  Arecibo  for  noncommercial 
educational  use.  BGB  argues  that  as  an 
unreserved  channel,  the  Commission 
retains  the  flexibility  of  accepting 
applications  for  commercial  and 
noncommercial  educational  stations  to 
compete  for  the  construction  permit. 
BGB  further  argues  that  no  particular 
reason  has  been  shown  for  preferring  a 
noncommercial  educational  station  over 
a  commercial  proposal.  BGB  contends 
that  since  Arecibo  has  only  one 
commercial  station,  competitive 
commercial  service  remains  an 
important  unmet  need  in  Arecibo. 

7.  Comments  have  discussed  whether 
Channel  60  should  be  available  for 
commercial  or  noncommercial 
educational  use  at  Arecibo.  Yet.  we  are 
not  inclined  to  reserve  Channel  60  since 
there  have  only  been  expressions  of 
interest  in  applying  for  commerical  use. 
While  Mendez  contends  that  Channel  60 
should  be  reserved,  it  offers  no  reason 
for  its  argument  other  than  the  fact  that 
there  is  already  one  commercial  channel 
in  Arecibo.  Moreover.  Mendez 
expresses  no  interest  in  applying  for  the 
channel.  Inasmuch  as  Channel  60  is 
being  substituted  for  a  commercial 
channel  and  there  is  interest  in  applying 
for  a  second  commercial  channel  in 
Arecibo.  Channel  60  will  be  made 
available  on  an  unreserved  basis.  The 
assignment  can  be  made  consistent  with 
the  minimum  spacing  requirements 
provided  a  mile  west  site  restriction  is 
imposed. 

8.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i), 
5(d)(1).  303(g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934.  as 
amended,  and  §§  0.61.  0.204[b)  and  0.283 
of  the  Commission's  Rules,  it  is  ordered, 
that  effective  March  11, 1985,  the  TV 
Table  of  Assignments,  §  73.606(b)  of  the 
Commission's  Rules,  is  amended  as 
follows: 


C*y 

Afec*o.  PH 

Cayey.  PH 

San  Juan.  PR.. 







54.60 

2^■   *       'S-^ 

18.  24.  30 

'  AMST  Tiled  comments  noting  discrepancies  in 
the  site  restrictions  stated  in  the  Notice. 

'Section  73.6B5(b)  requires  providing  an 
unotratructed  signal  to  a  principal  community. 


9.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

10.  For  further  information  concerning 
the  above,  contact  Arthur  D.  Scrutchins. 
Mass  Media  Bureau.  (202)  634-6530. 


Federal  Communications  Commission 

Charlea  Schott. 

Chief.  Policy  and  Rules  Division.  Mass  Media 

Bureau. 

|FR  Doc.  85-720  Filed  1-&-85:  8:45  am) 

BtLUNG  CODE  CrU-OI-K 


47  CFR  Part  73 

IMM  Dock*!  No.  e3-1142;  RM-4503;  RM- 
46741 

FM  Broadcast  Stations  in  Charlotte 
Amalie,  VI  and  IsalMl  Segunda,  PR; 
Correction 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule,  correction. 

summary:  By  this  action,  the 
Commission  corrects  the  FM  Table  of 
Assignments  to  indicate  that  Channel 
266  was  previously  deleted  from 
Charlotte  Amalie.  Virgin  Islands. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT 

Leslie  K.  Shapiro,  Mass  Media  Bureau 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  Report 
and  Order,  MM  Docket  83-1142.  49  FR 
36379.  published  September  17. 1984. 

List  of  subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Erratum 

In  the  matter  of  amendment  of  $  72.202(b). 
Table  of  Assignments.  FM  Broadcast  Stations 
(Charlotte  Amalie.  Virgin  Islands,  and  Isabel 
Segunda.  Puerto  Rico,  MM  Docket  No.  83- 
1142.  RM-4503,  RM-4674. 

Released:  January  2. 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  On  August  31, 1984.  the  Commission 
adopted  a  Report  and  Order,  49  FR 
36379,  published  September  17. 1984. 
assigning  FM  Channel  296A  to  Charlotte 
Amalie.  Virgin  Islands.  Paragraph  5  of 
the  Report  and  Order  amended  the  FM 
Table  of  Assignments  and  speciHed  that 
a  nfth  FM  channel  was  being  assigned 
to  Charlotte  Amalie.  However.  Channel 
266  was  previously  deleted  from  that 
community.  The  correct  entry  for 
Charlotte  Amalie  in  §  73.202(b)  should 
read  as  follows: 


(Sees.  4,  303,  48  Stat., 
47  U.S.C.  154.  303) 


as  amended,  1066. 1082: 


City 

ChwmelNo 

lands 

226.  250.  271.  296A 
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Federal  Communications  Commission. 
Charies  Scholt. 

Chief,  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

(FR  Doc.  85-730  Filed  1-9-65:  8:45  am] 

BIU.INQ  CODE  Cni-OI-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  645 
(Doclcet  No.  41156-4154) 

Spiny  Lobster  Fishery  of  Puerto  Rico 
and  the  U.S.  Virgin  Islands 

Correction 

In  FR  Doc.  84-33527  beginning  on  page 
50049  in  the  issue  of  Wednesday, 
December  26. 1984.  make  the  following 
correction: 

§645.8    ICorrectMl) 

On  page  50053,  in  S  645.8(d)(2],  First 
line,  the  Morse  Code  for  "Ry-Cy"  should 
read  as  follows:  (.-.  -.- — .-.  -.--) 

BILUNG  CODE  1S0S-01-M 


1230 


Proposed  Rules 


Federal   Register 

Vol.  50.  No.  7 

Thursday.  January  10.  1985 


This  section  of  the  FEDERAL   REGISTER 
cxxitams  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persor>s  an 
opportunity  to  participate  In  ttie  rule 
making  prior  to     the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  101  and  114 

lOocket  Na  S4-0MI 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  Amendment  to 
Production  Requirements  for 
Biological  Products;  Expiration  Date 
and  Reprocessing 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  These  proposed  revisions 
would  amend  the  production 
requirements  pertaining  to  establishing 
and  extending  expiration  dates  and 
reprocessing  biological  products. 
Currently,  the  earliest  date  of  harvest 
and  the  date  of  a  satisfactory  potency 
test  are  used  to  establish  and  to  extend 
the  expiration  date  of  a  product.  Current 
regulations  only  permit  the  reprocessing 
of  product  which  is  in  liquid  form.  The 
proposed  revision  would:  delete  the  use 
of  the  harvest  date  in  computing  the 
expiration  date:  relax  the  current 
restrictions  on  the  movement  of 
biological  products  between  licensed 
establishments  for  the  purpose  of 
relabeling;  and  permit  reprocessing  of 
biological  products  in  other  than  liquid 
form. 

DATE:  Comments  must  be  received  on  or 
before  March  11, 1985. 

ADDRESS:  Interested  parties  are  invited 
to  submit  written  data,  views,  or 
arguments  regarding  the  proposed 
regulations  to  Thomas  O.  Gessel, 
Director.  Regulatory  Coordination'Staff. 
APHIS.  USDA,  Room  728.  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  Written 
comments  received  may  be  inspected  at 
Room  728  of  the  Federal  Building.  8  a.m. 
to  4:30  p.m..  Monday  through  Friday, 
except  holidays. 


FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Peter  L  Joseph.  Chief  Staff 
Veterinarian.  Veterinary  Biologies  Staff. 
VS.  APHIS.  USDA.  Room  836.  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782,  301-436-7760. 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new  or 
amended  recordkeeping,  reporting  or 
application  requirements  or  any  type  of 
information  collection  requirement 
subject  to  the  Paperwork  Reduction  Act 
of  1980. 

Executive  Order  12291 

This  proposed  action  has  been 
reviewed  under  USDA  procedures 
established  in  Secretary's  Memorandum 
No.  1512-1  to  implement  Executive 
Order  12291  and  has  been  classified  as 
"Nonmajor  Rule." 

The  proposed  rule  would  not  have  a 
signiHcant  effect  on  the  economy  and 
would  not  result  in  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions:  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises,  in  domestic  or  export 
markets. 

Certification  Under  the  Regulatory 
Flexibility  Act 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Services  has 
determined  that  this  action  would  not 
result  in  an  adverse  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  are  defined  as 
independently  owned  firms  not 
dominant  in  the  field  of  veterinary 
biologies  manufacturing. 

Background 

As  presently  written,  the  date  of 
harvest  for  any  component  of  a 
biological  product  and  the  date  of 
satisfactory  potency  test  are  the  major 
considerations  in  9  CFR  114.13  for 
establishing  the  expiration  date  for  a 
product  in  accordance  with  procedures 
contained  in  the  Outline  of  Production. 
In  the  case  of  components  which  are 
stored  prior  to  production  of  a  biologic, 
the  date  such  components  are  removed 
from  storage  may  also  be  used  as  a 


starting  point  in  determining  the 
expiration  date.  In  this  case,  the  length 
of  storage  has  always  been  a  critical 
factor.  At  the  time  the  regulations  were 
written,  the  length  of  storage  which 
relates  back  to  the  harvest  data  was 
thought  to  have  a  significant  influence 
on  expiration  dating.  Improvements  in 
storage  conditions  have  lessened  the 
importance  of  this  factor.  When 
production  materials  are  properly 
stored,  it  can  be  expected  that  a 
reasonable  length  of  storage  would  not 
adversely  affect  the  quality  of  the  final 
product.  Furthermore,  since  adverse 
effects  caused  by  improper  storage  can 
be  detected  through  potency  tests  which 
are  required  for  each  serial  or  subserial, 
it  is  not  necessary  to  put  so  much 
emphasis  on  the  date  of  harvest  in 
establishing  the  expiration  data. 
Therefore,  it  is  proposed  that  the 
requirement  to  use  the  har\'est  data  or 
storage  time  in  computing  the  expiration 
date  be  deleted.  Determination  of  the 
expiration  date  would,  therefore,  be 
based  on  potency  testing.  Accordingly, 
all  references  to  harvest  date  would  be 
deleted  from  9  CFR  114.13.  The 
definition  of  harvest  date  which  appears 
in  that  section  would  be  moved  to  9  CFR 
101.3. 

Currently,  the  initial  dating  permitted 
in  the  Outline  of  Production  of 
inactivated  biological  products  is 
confirmed  by  potency  testing  samples  of 
the  prelicense  serial  on  or  after  the 
stated  expiration  data.  Subsequent 
changes  in  expiration  date  may  be 
granted  based  on  potency  tests  on  five 
consecutive  serials  at  least  6  months 
beyond  the  date  requested.  The  most 
significant  disadvantage  of  this 
procedure  is  its  inadequate  statistical 
validity  depending  on  the  number  of 
serials  produced.  In  addition,  subtle 
differences  may  occur  as  licensees 
increase  the  size  of  serials  during 
subsequent  serial  production.  In  order  to 
provide  for  a  more  valid  method  of 
expiration  date  determination  and 
testing,  it  is  proposed  that  each  serial  be 
tested  at  release  and  at  the  approximate 
expiration  date.  A  subsequent  revision 
of  expiration  date  would  be  based  on 
statistically  valid  data  supporting  such 
revision. 

Originally  the  five  consecutive  serial 
testing  requirement  was  adopted 
because  potency  tests  in  use  were 
thought  to  be  inadequate  to  detect  minor 
losses.  Satisfactory  testing  6  months 
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beyond  the  dating  requested  was 
considered  necessary  before  an  increase 
of  the  dating  period  specified  in  the 
Outline  of  Production  could  be 
authorized.  Research  and  development 
have  resulted  in  improved  potency  tests 
that  can  detect  adverse  changes. 
Therefore,  satisfactory  results  of 
potency  tests  performed  on  samples 
stored  through  the  dating  requested 
would  be  sufficient  to  authorize  an 
increase  in  the  dating  period.  The 
proposed  revision  would  relax  the 
regulations  by  incorporating  this  change. 

The  current  regulations  in  9  CFR 
114.14(a)(2]  limit  the  movement  of 
licensed  products  for  relabeling  between 
two  licensed  establishments  to  those 
owned  or  operated  by  the  same  person. 
The  Agency  published  in  the  Federal 
Register  on  November  21, 1984,  (49  FR 
45845)  a  revision  of  9  CFR  114.3  which 
will  allow  the  movement  of  partially 
prepared  or  completed  product  between 
licensed  establishments.  The  proposed 
revision  of  9  CFR  114.14  makes  this 
section  consistent  with  the  change  in  9 
CFR  114.3. 

When  the  regulations  in  9  CFR  114.18 
were  adopted,  products  amenable  to 
reprocessing  were  limited  to  those  in 
liquid  form.  New  products  and  new  or 
revised  test  standards  have  been 
developed  which  make  reprocessing  of 
products  in  other  forms  feasible. 
Examples  include  desiccated  Brucella 
Abortus  Vaccine  and  certain  diagnostic 
test  kits.  In  the  case  of  Brucella  Abortus 
Vaccine,  a  recent  amendment  of  9  CFR 
113.65  requires  that  each  serial  of 
vaccine  contain  between  3  and  10  billion 
viable  organisms  per  dose.  Serials 
containing  more  than  10  billion 
organisms  per  dose  w^en  freshly 
prepared  are  declared  unsatisfactory. 
Organism  counts  in  these  serials  can  be 
reduced  by  storage  under  specified 
conditions  without  ad\'erse  effects.  This 
procedure  is  considered  to  be  a 
reprocessing  step  and  should  be 
permitted  to  avoid  rejection  of  a 
potentially  satisfactory  serial.  Certain 
diagnostic  test  kits  require  that  specific 
matching  antigen  and  antibody  lots  be 
used  in  the  preparation  of  a  serial.  In  the 
event  of  an  unsatisfactory  potency  test, 
a  serial  could  feasibly  be  reprocessed  by 
replacement  of  one  of  the  components. 
This  proposed  revision  of  9  CFR  114.18 
would  delete  the  words  "in  liquid  form." 
The  mixing  and  filling  provisions  of  9 
CFR  114.18(b)  would  be  deleted. 
Paragraph  (c)  would  be  amended  by 
changing  "required  tests"  to 
"appropriate  tests"  and  would  be 
redesignated  as  (b).  Paragraphs  (d)  and 
(e)  have  been  redesignated  as  (c)  and 
(d). 


List  of  Subjects 
9  CFR  Part  101 

Animal  biologies. 
9  CFR  Part  114 

Animal  biologies. 

PART  101— DEFINITIONS 

Section  101.3  would  be  revised  by 
adding  paragraph  (I): 


>t  be 


§  101.3 
tarms. 


Biological  products  and  related 


(1)  Harvest  date.  Unless  otherwise 
specified  in  a  filed  Outline  of 
Production,  the  harvest  date  shall  be  the 
date  blood  or  tissues  are  collected  for 
production  or  the  date  cultures  of  living 
microorganisms  are  removed  from 
production  incubators. 

PART  114— PRODUCTION 
REQUIREMENTS  FOR  BIOLOGICAL 
PRODUCTS 

Section  114.13  would  be  revised  to 
read: 

§  114.13    Expiration  date  determination. 
Unless  otherwise  provided  for  in  a 
Standard  Requirement  or  filed  Outline 
of  Production,  the  expiration  date  for 
each  product  shall  be  computed  in 
accordance  with  the  conditions 
provided  in  this  section.  Prior  to 
licensure,  potency  test  of  each  fraction 
shall  be  conducted  to  determine 
stability  by  methods  acceptable  to 
Veterinary  Services.  This  will  serve  as 
the  basis  for  establishing  the 
appropriate  dating  of  the  product. 
Expiration  dates  based  on  this  stability 
data  and  calculated  from  the  initiation 
date  of  the  potency  test  shall  be 
confirmed  as  follows: 

(a)  Products  consisting  of  viable 
organisms.  Each  serial  shall  be  tested 
for  potency  at  release  and  at  the 
approximate  expiration  date  until  a 
statistically  valid  stability  record  has 
been  established. 

(b)  Inactivated  biological  products. 
Each  serial  presented  in  support  of 
licensure  shall  be  tested  for  potency  at 
release  and  at  or  after  the  dating 
requested. 

(c)  Subsequent  changes  in  the  dating 
period  for  a  product  may  be  granted, 
based  on  statistically  valid  data 
submitted  to  support  a  revision  of  the 
Outline  of  Production. 

Section  114.14  would  be  revised  to 
read: 

§  1 14.14    Extension  of  expiration  date  for  a 
serial  or  subserlal. 

(a)  Unless  otherwise  provided  for  in  a 
filed  Outline  of  Production  for  the 


product,  the  expiration  ddre^si^^drMt 
extended: 

(1)  If  all  fractions  of  the  product  are 
not  evaluated  for  potency  by  tests 
designated  in  the  filed  Outline  of 
Production  for  such  product  in 
accordance  with  S  113.4(b)  of  this 
subchapter. 

(2)  For  any  serial  or  portion  of  any 
serial  which  has  left  licensed  premises; 
Provided,  That  product  which  has  been 
shipped  from  one  licensed  premises  to 
another  licensed  premises  shall  be 
exempt  from  this  requirement. 

(3)  For  a  serial  or  portion  of  a  serial  if 
the  expiration  date  has  been  extended 
previously,  unless  otherwise  authorized 
in  accordance  with  S  114.1. 

(b)  An  extension  of  the  expiration 
date  may  be  granted  by  Veterinary 
Services  if  a  request  from  the  licensee  is 
substantiated  by  valid  test  data  which 
demonstrate  the  potency  of  the  product 
meets  or  exceeds  the  requirements  for 
release.  The  new  expiration  date  shall 
be  calculated  from  the  date  of  the  lastest 
satisfactory  potency  test  was  initiated. 
The  extension  of  the  expiration  date 
shall  not  exceed  the  maximum  dating 
allowed  in  the  filed  Outline  of 
Production.  Serials  are  approved  for 
redating  under  the  condition  that 
Veterinarj'  Services  may  require  the  firm 
to  retest  the  redated  serial  for  potency 
during  the  extended  dating  period  and  if 
found  unsatisfactory  require  it  be 
removed  from  the  market  by  the 
licensee. 

Section  114.18  would  be  revised  to 
read: 

§114.18    Reprocessing  of  biological 
products. 

The  Deputy  Administrator  may 
authorize  a  licensee  to  reprocess  a  serial 
of  completed  product  subject  to  the 
conditions  prescribed  in  this  section. 

(a)  Reprocessing  shall  not  include  any 
method  or  procedure  which  would  be 
deleterious  to  the  product. 

(b)  All  appropriate  tests  for  purity, 
safety,  potency,  and  efficacy  for  the 
product  shall  be  conducted  on  the 
reprocessed  product.  A  serial  found 
unsatisfactory  by  a  required  test  shall 
not  be  released. 

(c)  The  reprocessed  serial  shall  be 
identified  by  a  new  serial  number  and 
the  records  for  the  serial  shall 
accurately  refiect  the  action  taken. 

(d)  Test  samples  of  the  reprocessed 
serial  and  test  reports  for  all  tests 
conducted  shall  be  submitted  to 
Veterinary  Services.  The  licensee  shall 
not  release  the  serial  until  notified  by 
Veterinary  Services  that  the  serial  is 
eligible  for  release. 

(37  Stat  832-833  (21  U.S.C.  151-158)) 
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Done  at  Washingtoa  D.C..  this  4th  day  of 
fanuary  ISBS. 

ICltHook. 

Acting  Deputy  Administrator,  Veterinary 

Services. 

|FR  Doc  B5-7B2  Ftied  1-9-85:  8:45  am] 


QEPAirrMENT  OF  TRANSPORTATION 

Feoeral  Airtetion  Adininistralion 

14  CFR  Pwt  71 

(Airspac*  Docket  Na  •4-AGL-«] 

Proposed  Establishment  of  Additional 
Control  Area-Badlands,  SO,  and  V-491 

AQCNCV:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTKNC  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
establish  an  additional  control  area  east 
of  Rapid  Gty.  SO.  and  a  VOR  Federal 
Airway  from  Rapid  City.  SD,  to  Minot. 
ND.  These  actions  are  proposed  to 
provide  increased  levels  of  efficient  and 
economical  service  to  airspace  users 
through  an  increase  of  available 
controlled  airspace  and  expansion  of  air 
traffic  control  services. 
DATE:  Comments  must  be  received  on  or 
before  February  18.  1985. 
AOORESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director.  FAA. 
Great  Lakes  Region.  Attention:  Manager, 
Air  Traffic  Division,  Docket  No.  84- 
AGL-8,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines.  IL  60018. 

The  official  docket  may  be  examined 
in  the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5«)  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW..  Washington,  D.C. 

An  informal  docket  may  aUo  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gene  Falsetti,  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230).  Airspace — 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  Operations  Service. 
Federal  Aviation  Administration,  800 
Independence  Avenue.  SW.. 
Washington,  D.C.  20591;  telephone:  (202) 
426-8783. 

SUPPLEMENTARY  INFOMMATION: 

Coannents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views. 


or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  Hsted  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  Na  84-ACL-^."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  conunenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailabUity  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.123  and  i  71.163  of 
Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  establish 
an  Additional  Control  Area  cast  of 
Rapid  City.  SD,  between  latitudes 
43°40'00*  N.  and  44*45'00'  N.  and 
longitudes  99°30'00'  W.  and  102'28'00' 
W.:  and  a  new  VOR  Federal  Airway 
between  Rapid  City,  SD,  and  Minot.  ND. 
These  actions  are  proposed  following 
requests  by  airspace  users  for  additional 
controlled  airspace  to  reduce  operating 
costs  and  fuel  consumption  through  the 
availability  of  more  direct  routings.  In 
addition,  controlled  airspace  would  be 


available  for  use  in  routing  aircraft 
around  extensive  military  activity  along 
military  training  routes.  The  action 
would  also  provide  for  expanded  radar 
vectoring  services,  off-course  climbs, 
and  more  direct  routings.  Sections  71.123 
and  71.163  of  Part  71  of  the  Federal 
Aviation  Regulations  were  republished 
in  Handbook  7400.6  dated  January  3. 
1984. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291:  (2]  is  not  a 
"significant  rule"  under  DOT  Regulatory 
policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimcil.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Control  areas,  VOR  Federal  airways. 
Aviation  safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend 
S  71.123  and  S  71 163  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  as  follows: 

§71.123 

V-«91HNew| 

From  Rapid  City.  SO:  Oickitisoo.  NO:  to 
Mino<.  ND. 

§  71.163 

Badlands,  SD — {New] 

That  airspace  extedding  upward  {rom  1.200 
feet  ACL  to  but  not  including  14.500  feet  MSL 
within  the  area  bounded  by  a  line  begiiuiing 
at  lat.  44'4500'  N..  long.  102'28'00'  W.;  to  lat 
44'4500'  N..  to  long.  99*30'00'  W.;  to  lat 
43'40T)0-  N..  long.  graOOO*  W.;  to  lat 
43*4000'  N..  long.  lOTZSOO'  W.;  to  the  point 
of  beginning. 

(Sees.  307(a)  and  313(a).  Federal  Aviation  Act 
of  19S8  (49  U.S.C.  1348(a)  and  1354(a)):  (49 
U.S.C.  10e(g]  (Revised.  Pub.  L  97-449.  January 
12. 1983));  and  14  CFR  11.65) 
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Issued  in  Washington,  D.C..  on  December 
26.1984. 

Shelomo  Wugalter, 

Acting  Manager  Airspace^-RuIes  and 
Aeronautical  Information  Division. 
(FR  Doc.  85-666  Filed  l-9-t5:  8:45  am] 

MLUNO  COOC  4*10-1$-« 


DEPARTMENT  OF  THE.  TREASURY 
Customs  Service 


19  CFR  Part  103 


Access  by  Press  to  Information  on 
Import  Manifests 


agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 

action:  Solicitation  of  comments. 

summary:  Members  of  the  press  have 
requested  the  Customs  Service  to  permit 
access  to  manifests  of  merchandise 
imported  into  the  U.S.  by  truck,  rail,  or 
aircraft  on  the  same  basis  that  the  press 
has  access  to  vessel  manifests  under 
S  103.14,  Customs  Regulations  (19  CFR 
103.14).  Inasmuch  as  the  commercial 
sensitivity,  if  any,  of  information 
contained  on  the  manifests  <s  best 
known  by  the  parties  to  the  involved 
commercial  transactions,  Customs 
requests  written  comments  from  any 
interested  parties  as  to  their  views  on 
access  to,  and  releasibihty  of. 
information  on  the  manifests  to 
members  of  the  press. 

DATE:  Comments  must  be  received  on  or 
before  March  4. 1985. 

ADDRESS:  Written  comments  should  be 
addressed  to  and  may  be  reviewed  at 
the  U.S.  Customs  Service.  Attention: 
Regulations  Control  &  Disclosure  Law 
Division,  1301  Constitution  Avenue 
NW..  Room  2325.  Washington,  D.C. 
20229. 


FOR  FURTHER  INFORMATION  CONTACT! 

Doris  B.  Robinson,  Regulations  Control 
and  Disclosure  Law  Division.  U.S. 
Customs  Service,  1301  Constitution 
Avenue  NW..  Washington.  D.C.  20229 
(202-566-6681). 

Dated:  |anuary  4, 1985. 
B.  lames  Frils, 

Director,  Regulations  Control,  and  Disclosure 
Imw  Division. 

[FR  Doc.  85-744  Filed  1-9-15;  8:45  am] 
WU.INO  COOE  a3<H>2-« 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Parts  200,  203,  220, 228 
{Dock*!  No.  R-S4-1189,  FR-1927) 

Mortgage  insurance;  Claims  Without 
Conveyance  of  Title 

agency:  OfHce  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
action:  Proposed  rule. 

summary:  Section  426  of  the  Housing 
and  Urban-Rural  Recovery  Act  of  1983 
(1983  Act)  amended  section  204(a)  of  the 
National  Housing  Act  (Act)  to  authorize 
the  Secretary  of  allow  mortgagees  to 
submit  claims  for  the  payment  of 
mortgage  insurance  beneHts  on 
foreclosed  single  family  properties 
without  conveying  title  to  the  foreclosed 
properties  to  the  Secretary.  Existing 
regulations  require  mortgagees 
submitting  a  claim  for  insurance  benefits 
to  either  assign  the  insured  mortgage  to 
the  Secretary  or  tender  the  Secretary  a 
good,  marketable  title  to  the  property 
after  foreclosing  the  insured  mortgage  or 
taking  a  deed  in  lieu  of  foreclosure.  The 
purpose  of  this  proposed  rule  is  to 
implement  the  amendments  to  section 
204(a)  of  the  Act.  By  allowing  claims 
without  conveyance,  the  intended  effect 
of  the  regulation  will  be  to  encourage 
parties  other  than  the  mortgagees  to  bid 
at  foreclosure  sales.  The  intended  result 
is  the  reduction  of  HUD's  single  family 
acquired  housing  inventory,  which  will 
in  turn  reduce  holding  and  resale  costs 
to  the  Department. 

DATE:  Comments  must  be  received  by 
March  11, 1985. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments, 
suggestions,  or  data  regarding  the 
proposed  rule  to  the  Rules  Docket  Clerk. 
Office  of  General  Counsel.  Room  10276. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW.. 
Washington.  D.C.  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  during 
regular  business  hours  at  the  above 
address.  The  rule  may  be  revised  on  the 
basis  of  comments  received. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Buchheit.  Director,  Single 
Family  Servicing  Division,  Office  of 
Single  Family  Housing,  Department  of 
Housing  and  Urban  Develpment.  Room 


9180  451  Seventh  Street.  SW.. 
Washington.  DC  20410.  Telephone  (202) 
755-6672.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  HUD 

now  owns  nearly  17,400  family  houses 
throughout  the  country.  Many  of  these 
houses  are  in  the  poorest  areas  of  the 
nation's  cities.  Although  the  HUD  single 
family  houing  inventory  has 
significantly  decreased  from  its  high 
point  of  nearly  70,000  houses  in  )uly 
1975,  nevertheless,  about  2,710  houses 
are  added  to  HUD's  inventory  each 
month  as  the  result  of  insurance  claims. 
HUD  holds  these  houses,  usually  vacant, 
for  an  average  period  of  six  months 
before  they  are  sold.  During  this  time, 
vandalism  decreases  their  value,  their 
poor  condition  blights  neighborhoods, 
and  HUD  staff  costs,  contractor  costs 
and  other  holding  costs  mount  steadily. 
The  proposed  regulations  will  allow 
HUD  to  pay  mortgage  insurance  benefits 
to  mortgagees  without  receiving  title  to 
the  foreclosed  properties.  Holding  and 
sales  cost  which  HUD  would  normally 
have  to  bear  will  be  reduced  as  a  result 
of  these  proposed  regulations. 

The  proposed  rule  is  to  be  applied  to 
all  mortgages  insured  pursuant  to 
commitments  issued  on  or  after 
November  30, 1983,  the  effective  date  of 
the  1983  Act.  It  is  the  Department's 
position  that  the  application  of  these 
regulations  to  mortgages  insured 
pursuant  to  commitments  issued 
between  November  30. 1983  and  the 
date  of  publication  of  the  final  rule  will 
not  adversely  affect  the  interests  of  a 
mortgagee  under  an  existing  contract  of 
mortgage  insurance  or  commitment  to 
insure  (see  24  CFR  203.499). 

The  Department  proposes  the  addition 
of  two  new  sections  in  24  CFR  Part  203 
regarding  the  implementation  of  Section 
426  of  the  1983  Act. 

Under  the  proposed  §  203.368, 
mortgagees  must  follow  the  procedures 
outlined  under  §§  203.368  and  203.369 
for  those  mortgages  insured  pursuant  to 
a  commitment  issued  on  or  after 
November  30. 1983.  In  addition,  it  is 
intended  that  mortgagees  may  elect,  at 
their  option,  to  utilize  this  claim  without 
conveyance  procedure  for  mortgages 
insured  pursuant  to  a  commitment 
issued  prior  to  November  30, 1983. 

The  proposed  §  203.368  authorizes  the 
payment  of  a  claim  without  conveyance 
of  title  where  the  mortgagee  or  a  party 
other  than  the  mortgagee  is  the 
successful  bidder  at  a  foreclosure  sale.  If 
the  property  is  damaged  as  set  out  in  24 
CFR  203.378,  title  must  be  conveyed  to 
the  Secretary  in  exchange  for  the 
insurance  benefits.  Section  203.368  also 
provides  that  the  mortgagee  is  required 
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to  bid  a  specific  amount  at  the 
forecloaure  sale,  and  sets  out  bow  this 
speciHed  antount  is  to  be  determined. 
This  amount  is  based  on  the  fair  market 
value  of  the  property  lest  adjustments 
for  maintenance,  management  and  other 
costs  related  to  the  holding  and  ultimate 
reselling  of  the  property  as  determined 
by  the  Commissioner,  but  not  more  than 
the  outstanding  indebtedness  under  the 
insured  mortgage,  plus  related 
foreclosure  and  acquisition  expenses.  If 
state  law  requires  a  bid  in  excess  of  the 
amount  sepciHed  by  the  Department  the 
mortgagee  is  authorized  to  bid  the 
outstanding  indebtedness  of  the 
mortgage  plus  costs.  If  the  amount  of  the 
outstanding  indebtedness  plus  costs  is 
less  than  the  amount  required  under 
state  law,  the  foreclosing  mortgagee,  in 
such  a  situation,  could  petition  the  cotui 
to  have  the  property  reappraised,  or  to 
allow  the  lower  bid  to  be  entered.  Such 
circumstances  should  be  rare.  It  should 
be  emphasized  that  under  the  National 
Housing  Act,  the  Secretary  would  not  be 
authorized  to  pay  an  insurance  claim  in 
excess  of  the  outstanding  indebtedness 
plus  costs.  It  should  also  be  noted,  as 
emphasized  in  paragraph  (e)  of 
S  203.368.  that  the  requirements  of 
HUD's  mortgage  assignment  program 
are  not  negated  by  the  claims  without 
conveyance  procedure. 

The  proposed  §  203.369  states  that  the 
Department  will  determine  the  fair 
market  value  of  a  property,  as  well  as 
the  specified  amount  which  the 
mortgagee  is  required  to  bid.  Paragraph 
(b)(4)  provides  that  the  mortgagee  may 
be  required  to  advertise  the  upcoming 
sale  in  local  newspapers  and  other 
publications,  in  addition  to  standard 
legal  notices  of  foreclosure  as  required 
by  state  law.  Such  advertising  may  be 
necessary  in  order  to  generate 
additional  interest  in  the  foreclosure 
sale  among  potentially  interested 
parties.  Costs  of  advertising  may  be 
included  in  the  claim  for  insurance 
benefits. 

Paragraph  (c)  gives  the  mortgagee  if  it 
is  the  successful  bidder,  a  choice  of  (1) 
retaining  title  to  the  property  and 
making  a  claim  for  the  insurance 
benefits,  or  (2)  conveying  title  to  the 
property  and  making  a  claim  for  the 
insurance  benefits.  Thus,  the  mortgagee 
will  retain  the  option  to  decide  whether 
or  not  to  market  the  acquired  property 
itself  Under  paragraph  (d).  when  a 
party  other  than  the  mortgagee  is  the 
successful  bidder,  the  mortgagee  files  a 
claim  for  the  insurance  benefits, 
obviously  without  conveying  title  to  the 
Secretary.  Paragraph  (e)  provides  that  if 
the  mortgagee  is  the  successful  bidder 
for  an  amount  in  excess  of  the  specified 


bid  amount,  the  mortgagee  will  have  to 
retain  title.  Paragraph  (f)  provides  that 
the  mortgagee  will  use  the  existing 
procedures  for  filing  a  claim  if  the 
property  is  damaged. 

Under  paragraph  (g).  §§  203.358 
through  203.367  are  not  applicable  when 
filing  a  claim  without  conveying  title. 
These  sections  contain  provisions  which 
are  utilized  when  title  is  conveyed,  and 
for  that  reason  are  being  excepted.  The 
few  provisions  which  would  be 
applicable  to  the  claims  without 
conveyance  procedure  have  been  placed 
in  paragraphs  (h)  through  (k).  They 
include  a  requirement  that  the 
mortgagee  assign  to  HUD  all  claims 
resulting  from  the  foreclosure,  and  also 
furnish  HUD  with  all  documents  and 
fiscal  data  pertaining  to  the  mortgage 
transaction.  A  requirement  is  also 
included  that  the  mortgagee  file  its  claim 
for  insurance  benefits  within  30  days 
after  the  date  of  closing  on  the  property. 

Other  conforming  amendments  to 
implement  the  claims  without 
conveyance  procedure  would  be  made 
to  5§  200.155.  20ai56.  203.283.  203.315. 
203.320.  203.401  through  203.403.  203.423. 
and  228.290. 

When  implemented,  the  claims 
without  conveyance  procedure  will  be 
applicable  to  all  mortgages  on  one-to- 
four  family  dwellings  insured  pursuant 
to  a  commitment  issued  on  or  after 
November  30. 1983.  except  for  the 
following  programs  which  have  their 
own  procedures  for  the  filing  of  claims 
and  the  payment  of  the  insurance 
benefits: 

1.  Rehabilitation  loans  insured  under 
section  203(k)  of  the  Act  which  are 
secured  by  a  mortgage  other  than  a  first 
mortgage; 

2.  Home  improvement  loans  insured 
under  section  220(h)  of  the  Act. 

Accordingly.  §§  203.478  and  220.350  of 
the  regulations  would  be  revised  to 
clarify  that  the  claims  without 
conveyance  procedure  will  not  be 
applicable  to  these  programs. 

Following  are  the  major  steps  leading 
to  the  proposed  bidding  on  foreclosed 
properties: 

Mortgagor  defaults: 

Mortgagee  or  mortgagor  requests 
assignment  of  mortgage: 

HUD  rejects  assignment  request; 

HUD  authorizes  mortgagee  to 
foreclose  if  it  wishes; 

Mortgagee  initiates  foreclosure 
(notifies  mortgagor); 

Mortgagee  files  complaint  or  first  legal 
action  under  state  law; 

Mortgagee  notifies  HUD  of  foreclosure 
status  and  status  of  mortgage  (unpaid 
principal  balance,  etc.)  and  estimated 
date  of  sale: 


HUD  selects  appraistrr  from  its  list  of 
fee  appraisers; 

HUD  gives  name  of  appraiser  to 
mortgagee,  which  requests  the  appraiser 
to  conduct  an  appraisal  of  property; 

Appraiser  conducts  appraisal  and 
sends  report  to  HUD  (with  copy  to 
mortgagee)  and  the  bill  to  the 
mortgagee: 

HUD  receives  appraisal  report  and 
reviews  it  for  completeness  and 
accuracy; 

HUD  determines  the  specified  amount 
to  be  bid  (the  actual  price  to  hi;  !iid  by 
the  mortgagee); 

HUD  may  instruct  the  nuirtjjHjjee  to 
advertise  the  property  and  iiicinde  the 
fair  market  value  of  the  property  in  the 
advertisement; 

HUD  instructs  mortjjagee  to  l«id  the 
specified  amount  as  a  minimu.n  hid 
(unless  state  Uiw  requires  otherwise): 

Foreclosure  sale  takes  place  with 
following  possibilities: 

a.  If  the  mortgagee  is  successful 
bidder,  it  has  the  option  either  to  retain 
the  property  or  convey  title  to  HUD. 

(1)  If  it  elects  to  retain  title  to  the 
property,  it  submits  a  claim  to  HUD  for 
the  difference  between  the  outstanding 
indebtedness  (accrued  interest,  escrow 
advances,  etc.)  and  the  amount  bid  at 
the  sale. 

(2)  If  it  conveys  the  property  to  HUD, 
it  submits  a  claim  under  the  current 
procedures. 

b.  If  a  party  other  than  the  mortgagee 
is  the  successful  bidder,  the  mortgagee 
submits  a  claim  to  HUD  for  the 
difference  between  the  outstanding 
indebtedness  and  the  bid  price. 

HUD  proposes  to  use  one  of  two 
possible  methods  for  determining  the 
allowable  costs  which  will  be  deducted 
from  the  fair  market  value  (FMV)  to 
calculate  the  specified  amount.  One 
method  would  be  to  deduct  from  the 
FMV  specific  line  item  costs  such  as 
broker's  fee.  tax  liens  (water  and 
sewer),  management  fees,  advertising 
costs,  etc.  Using  this  method,  the 
specified  amount  would  be  calculated 
on  an  individual  property  basis.  The 
other  method  would  be  to  use  a  fixed 
percentage  to  be  deducted  from  the 
FMV  to  determine  the  specific  amount 
Using  this  method,  the  percentage  to  be 
deducted  from  the  FMV  would  be  the 
average  of  the  allowable  cost  items  in  a* 
given  region  or  the  use  of  a  fixed 
percentage  on  a  nationwide  basis. 

The  Department  solicits  comments  on 
all  elements  of  the  proposed  regulations, 
but  particularly  on  the  bidding  strategy 
and  the  requirement  for  advertising. 


I 

Federal  Register  /  Vol.  50.  No.  7  /  Thursday,  January  10.  1985  /  Proposed  Rules 


1235 


ms  in  a- 


Findings  and  Other  Matters 

A  finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50  which 
implement  section  102(2){C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  at  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  the  General  Counsel,  Room  10278, 
Department  of  Housing  and  Urban 
Development,  451  Sevendi  Street.  SW., 
Washington,  D.C.  20410. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the  rule 
indicates  that  it  does  not  (1)  have  an 
annual  e^ect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abiUty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  Undersigned  hereby 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
rule  involves  mortgagees  from  the 
mortgage  banking  industry,  not  small 
businesses. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520).  The  OMB  control  number,  when 
assigned,  will  be  announced  by  separate 
notice  in  the  Federal  Register.  Please 
send  any  comments  regarding  the 
information  collection  requirements  to 
the  Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Washington,  DC.  20503, 
ATTENTION:  Desk  Officer  for  HUD. 

This  rule  is  listed  at  49  FR  41703  as 
item  number  51  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  October  22, 1984  [49  FR 
41684),  pursuant  to  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 

The  following  numbers  identify  the 
programs,  as  listed  in  the  Catalog  of 
Federal  Domestic  Assistance,  which  will 
be  affected  by  this  regulation  change: 


14.105    Interest  Reduction — Homes  for 

Lower  Income  Families 
14.108    Rehabilitation  Mortgage 

Insurance 

14.117  Mortgage  Insurance — Homes 

14.118  Mortgage  Insurance — Homes  for 
Certified  Veterans 

14.119  Mortgage  Insurance — Homes  for 
Disaster  Victims 

14.120  Mortgage  Insurance — Homes  for 
Low  and  Moderate  Income  Families 

14.121  Mortgage  Insurance — Homes  in 
Outlying  Areas 

14.122  Mortgage  Insurance — Homes  in 
Urban  Renewal  Areas 

14.123  Mortgage  Insurance — Housing 
in  Older.  Declining  Areas 

14.132  Mortgage  Insurance — Purchase 
of  Sales-Type  Cooperative  Housing 

.    Units 

14.133  Mortgage  Insurance — Purchase 
of  Units  in  Condominiums 

14.152    Mortgage  Insurance — 
Experimental  Homes 

14.165  Mortgage  Insurance — Homes — 
Military  Impacted  Areas 

14.166  Mortgage  Insurance — Homes  for 
Members  of  the  Armed  Forces 

List  of  Subjects 

24  CFR  Part  200 

Administrative  practice  and 
procedure.  Claims,  Equal  employment 
opportunity.  Fair  housing,  Housing 
standards.  Loans  programs:  Housing  and 
community  development.  Mortgage 
insurance.  Organization  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements.  Minimum 
Property  Standards,  and  Incorporation 
by  reference. 

24  CFR  Part  203 

Home  improvement,  Loan  programs: 
housing  and  community  development. 
Mortgage  insurance,  Solar  energy. 

24  CFR  Part  220 

Home  improvement,  Loan  programs: 
housing  and  community  development. 

24  CFR  Part  228 

Mortgage  insurance.  Individual 
residences.  National  Defense  Housing. 

Accordingly,  24  CFR  Parts  200,  203, 
220,  and  228  are  proposed  to  be 
amended  as  follows: 

PART  200— INTRODUCTION 

1.  By  revising  §  200.155  to  read  as 
follows: 

§  200.155    Claim  requirements. 

(a)(1)  In  the  home  mortgage  programs, 
a  mortgagee  is  required,  in  order  to 
perfect  its  claim  for  the  payment  of  the 
insurance  benefits,  to:  (i)  Assign  the 
mortgage  to  the  Commissioner  or  (ii) 


obtain  a  deed  in  lieu  of  foreclosure  and 
convey  good,  marketable  title  to  the 
property  covered  by  the  insured 
mortgage  to  the  Commissioner  or  (iii) 
foreclose  the  insured  mortgage. 

(2)  In  connection  with  the  foreclosure 
of  an  insured  mortgage  the  mortgagee 
may  either  convey  good,  marketable 
title  to  the  foreclosed  property  to  the 
Commissioner,  or  file  a  claim  for  the 
insurance  benefits  without  conveying 
title  to  the  Commissioner  in  accordance 
with  §  203.368. 

(b)  In  project  mortgage  programs,  in 
order  to  perfect  a  claim  for  payment,  the 
mortgagee  is  required  either  to  assign 
the  project  mortgage  to  the 
Commissioner,  or  to  foreclose  the 
property  covered  by  the  insured 
mortgage  and  tender  A^the 
Commissioner  a  good,  marketable  title. 
If  the  mortgagee  elects  to  assign  the 
project  mortgage,  the  claim  for 
insurance  is  reduced  by  one  percent  of 
the  amount  of  the  mortgage. 

2.  By  revising  \  200.156  to  read  as 
follows: 

§200.156    Settlement  Of  dalms. 

Upon  approving  the  conveyance  of 
title,  and  delivering  possession  of  the 
property  to  the  Commissioner,  or  upon 
approval  of  a  claim  to  be  paid  without 
the  conveyance  of  title  in  accordance 
with  §  203.368,  debentures  and  a 
certificate  of  claim  are  issued  to  the 
mortgagee  in  accordance  with  a 
computation  provided  by  statute  for  the 
particular  program.  The  debentures 
include  an  amount  equal  to  the  unpaid 
principal  of  the  mortgage  plus  certain 
other  items  such  as  advances  made  for 
hazard  insurance,  payment  of  taxes, 
FHA  mortgage  insurance  premium  and  a 
portion  of  foreclosure  expenses.  The 
terms  of  the  statute  strictly  control  the 
amounts  which  may  be  allowed  in 
debentures.  Certain  expenditures  made 
by  the  mortgagee,  not  allowed  in  the 
debentures,  are  included  in  the 
certificate  of  claim. 

PART  203— MUTUAL  MORTGAGE 
INSURANCE  AND  REHABIUTATION 
LOANS 

3.  By  revising  paragraph  (a)  of 
§  203.283  to  read  as  follows: 

§203.283    Refund  of  one-tinM  MIP. 

(a)  The  Commissioner  shall  provide 
for  the  refund  to  the  mortgagor  of  a 
portion  of  the  unearned  MIP  paid 
pursuant  to  §  203.280  if  the  contract  of 
insurance  covering  the  mortgage  is 
terminated  by  conveyance  to  one  other 
than  the  Commissioner  and  a  claim  for 
the  insurance  benefits  is  not  presented 
for  payment  (§  203.315),  by  the 
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prepayment  of  the  mortgage  (§  203.316). 
or  by  the  voluntary  agreement  of  the 
mortgagor  and  mortgagee,  with  the 
approval  of  the  Commissioner 
(§  203.317). 

*  •  •  «  * 

4.  By  revising  S  203.315  to  read  as 
follows: 

§  203^1  S    Tennination  by  conveyance  to 
other  than  Commissioner. 

The  contract  of  insurance  shall  be 
terminated  if: 

(a)  The  mortgagee  acquires  the 
mortgaged  property  and  notiHes  the 
Commissioner  that  it  will  not  file  a  claim 
for  the  insurance  benefits. 

(b)  The  property  is  acquired  at 
foreclosure  by  a  party  other  than  the 
mortgagee,  and  the  mortgagee  gives 
notice  to  the  Commissioner  that  it  will 
not  file  a  claim  for  the  insurance 
benefits: 

(c)  After  foreclosure,  the  property  is 
redeemed;  or 

(d)  After  foreclosure  and  during  the 
redemption  period,  the  mortgagee  gives 
notice  to  the  Commissioner  that  it  will 
not  convey  the  property  to  the 
Commissioner  and  also  will  not  file  a 
claim  for  the  insurance  benefits. 

5.  By  revising  paragraph  (a)  of 
§  203.320  to  read  as  follows: 

§  203.320    Notice  and  date  of  termination 
by  Commissioner. 

•  *         •         *         « 

(a)  The  date  foreclosure  proceedings 
were  instituted  by  the  mortgagee,  or  the 
property  was  otherwise  acquired  by  the 
mortgagee  or  a  party  other  than  the 
mortgagee,  if  the  mortgagee  notifies  the 
Commissioner  that  title  will  not  be 
conveyed  to  the  Commissioner  and  a 
claim  for  the  insurance  benefits  will  not 
be  presented  for  payment. 

•  •        •        •        • 

6.  By  adding  immediately  after 

§  203.367  a  new  center  heading  and  new 
§  203.368  to  read  as  follows. 

Claim  Procedure — Without  Conveyance 
to  the  Commissioner 

§  203.366    Claims  wittKMJt  conveyance 
option. 

With  respect  to  a  mortgage  which  was 
insured,  or  for  which  a  commitment  to 
insure  was  issued,  on  or  after  November 
30. 1983.  the  mortgagee  must  use  the 
provisions  of  this  section  and  S  203.369 
in  filing  a  claim  for  insurance  benefits. 
For  those  mortgages  which  were  insured 
or  where  a  commitment  for  insurance 
was  issued  prior  to  November  30, 1983. 
the  mortgagee  may  elect  to  follow  the 
claim  procedure  without  conveyance 
option. 

(a)  The  benefits  of  mortgage  insurance 
may  be  paid  without  conveying  title  to 


the  Commissioner  where  (1)  the 
mortgagee  is  the  successful  bidder  at  the 
foreclosure  sale,  or  (2)  a  party  other  than 
the  mortgagee  is  the  successful  bidder  at 
the  foreclosure  sale.  In  both  instances, 
all  of  the  requirements  regarding  claims 
without  conveyance  must  be  followed 
as  set  out  in  this  subpart. 

(b)  If  the  mortgaged  property  has  been 
damaged  as  set  out  in  S  203.378,  title 
must  be  conveyed  to  the  Commissioner 
in  order  for  a  claim  to  be  paid. 

(c)  The  mortgagee  must  enter  a  bid  at 
the  foreclosure  sale  for  a  specified 
amount  based  on  the  fair  market  value 
of  the  property,  less  any  adjustments  for 
maintenance,  management,  and  other 
costs  related  to  the  holding  and  ultimate 
reselling  of  the  property  as  determined 
by  the  Commissioner.  Fair  market  value 
is  the  price  at  which  a  property  would 
be  expected  to  be  sold  in  "as  is" 
condition,  as  determined  by  the 
Commissioner.  If  the  fair  market  value, 
less  such  costs,  exceeds  the  outstanding 
indebtedness  under  the  mortgage,  the 
mortgagee  must  enter  the  outstanding 
indebtedness  under  the  mortgage,  plus 
the  mo.tgagee's  acquisition  and 
foreclosure  costs,  as  its  foreclosure  sale 
bid. 

(d)  If  a  minimum  bid  is  required  under 
applicable  state  law,  and  this  minimum 
bid  exceeds  the  specified  amount,  the 
mortgagee  may  bid  an  amount  not  to 
exceed  the  outstanding  indebtedness 
plus  the  mortgagee's  acquisition  and 
foreclosure  costs.  If  the  minimum  bid 
required  under  state  law  is  less  than  the 
specified  amount,  the  mortgagee  shall 
bid  the  specified  amount.  Where  the 
mortgagee  is  the  successful  bidder,  and 
has  bid  the  outstanding  indebtedness 
plus  the  mortgagee's  acquisition  and 
foreclosure  costs,  which  is  greater  than 
the  specified  amount,  the  amount  of  the 
outstanding  indebtedness  plus  such 
costs  shall  govern  for  the  purpose  of  this 
subpart  and  for  the  purpose  of 
computing  the  ultimate  loss  uhder  the 
mortgage  insurance  contract  under  this 
subpart. 

(e)  The  requirements  of  the 
assignment  program  are  not  negated  by 
the  claim  procedure  with 
nonconveyance  option. 

7.  By  adding  a  new  §  203.369  to  read 
as  follows: 

§  203.369    Claim  wittKXit  conveyance 
option— procedure. 

(a)  After  the  mortgage  institutes 
proceedings  to  foreclose  an  insured 
mortgage  by  judicial,  statutory,  or  other 
means,  the  mortgagee  shall  promptly 
deliver  a  copy  of  the  notice  of  sale  to  the 
Commissioner  on  or  before  the  date  of 
first  publication,  posting  or  other  notice. 


(b)  Upon  receipt  of  notice  of  a 
judiciary  or  statutory  sale,  or  a  sale  by 
other  means  as  conlained  in  the 
mortgage  instrument,  the  Commissioner 
shall  specify  the  amount  which  the 
mortgagee  is  to  bid  at  the  sale. 

(1)  The  Commissioner  will  cause  an 
appraisal  of  the  property  to  be 
performed,  in  order  to  determine  the 
property's  fair  market  value. 

(2)  The  Commissioner  will  determine 
the  specified  amount  which  the 
mortgagee  will  be  required  to  bid  at  the 
foreclosure  sale. 

(3)  The  fair  market  value  of  the 
property  and  the  specified  amount  to  be 
bid  will  be  given  to  the  mortgagee  prior 
to  the  sale. 

(4)  Upon  the  timely  receipt  of  the  fair 
market  value  and  specified  amount  to  be 
bid,  the  mortgagee  may  be  required  to 
advertise  the  upcoming  sale  in  addition 
to  the  standard  legal  notices  which  may 
be  required  by  state  law.  Advertising 
costs  may  be  included  in  the  claim  for 
the  insurance  benefits. 

(c)  Where  the  mortgagee  is  the 
successful  bidder  for  an  amount  not  in 
excess  of  the  bid  amount  specified  by 
the  Commissioner  or  as  set  out  in 

§  203.368(d).  the  mortgagee  may  retain 
title  to  the  property,  or  elect  to  convey 
title  to  the  property  to  the 
Commissioner. 

(1)  If  the  mortgagee  elects  to  convey 
title  to  the  Commissioner,  the  amount  of 
the  claim  is  computed  as  set  out  in 

§  203.401(a]. 

(2)  If  the  mortgagee  elects  to  retain 
title,  the  amount  of  the  claim  is 
computed  as  set  out  in  S  203.401(b]. 

(d)  Where  a  party  other  than  the 
mortgagee  is  the  successful  bidder,  the 
amount  of  the  claim  is  computed  as  set 
out  in  §  203.401(b). 

(e)  Where  the  mortgagee  is  the 
successful  bidder  for  an  amount  in 
excess  of  the  bid  amount  specified  by 
the  Commissioner,  the  mortgagee  shall 
not  have  the  option  to  convey  title  to  the 
Commissioner.  The  amount  of  the  claim 
is  computed  as  set  out  under 

§  203.401  (b). 

(f)  If  the  property  is  damaged,  the 
mortgagee  shall  follow  the  claim 
procedure  for  the  payment  of  the 
mortgage  insurance  benefits  as  if  the 
commitment  for  the  insured  mortgage 
was  issued  prior  to  November  30. 1983. 

(g)  Sections  203.358  through  203.367 
shall  not  be  applicable  to  filing  a  claim 
for  the  insurance  benefits  when  title  to 
the  property  is  not  conveyed  to  the 
Commissioner. 

(h)  In  filing  a  claim  for  insurance 
benefits  when  title  is  not  conveyed  to 
the  Commissioner,  the  mortgagee  shall 
assign  to  the  Commissioner,  without 
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recourse  or  warranty,  any  or  ail  claims 
which  the  mortgagee  has  acquired  in 
connection  with  the  mortgage 
transaction  and  as  a  result  of  the 
foreclosure  proceedings  or  other  means 
by  which  the  mortgagee  or  party  other 
than  the  mortgagee  acquired  such 
property,  except  such  claims  as  may 
have  been  released  with  the  approval  of 
the  Commissioner. 

(i)  In  filing  a  claim  for  the  insurance 
benefits  when  title  is  not  to  be  conveyed 
to  the  Commissioner,  the  mortgagee 
shall  forward  to  the  Commissioner 

(1)  Fiscal  data  pertaining  to  the 
mortgage  transaction; 

(2)  The  original  credit  and  security 
instruments,  if  available,  or  a  deficiency 
judgment,  if  any,  the  latter  being  duly 
assigned  or  endorsed  by  the  mortgagee, 
without  recourse,  to  the  Commissioner 
and 

(3]  Any  additional  information  or  data 
which  the  Commissioner  may  require. 

[j]  The  mortgagee  shall  retain  all  cash 
amounts  held  or  deposited  for  the 
account  of  the  mortsa^or  or  to  which  it 
is  entitled  under  the  mortgage 
transaction  that  have  not  been  applied 
in  reduction  of  the  principal  mortgage 
indebtedness.  Cash  amounts  shall  be 
itemized  and  deducted  from  the  claim 
balance.  Receipts  for  disbursements  are 
to  be  retained  by  the  mortgagee  and  are 
to  be  made  available  upon  request  by 
the  Commissioner. 

[k]  The  mortgagee  shall  file  its  claim 
within  30  days  after  the  date  of  the 
closing  on  the  property. 

8.  By  revising  the  heading  of  §  203.401, 
designating  the  present  text  of  §  203.401 
as  paragraph  (a),  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§  203.401    Amount  of  payment — conveyed 
and  non-conveyed  properties. 

*        *        «        *        * 

(b)  In  conjunction  with  paragraph  (a), 
the  amount  of  the  insurance  benefits 
shall  be  computed  as  follows: 

(1)  In  cases  where  the  mortgagee  is 
the  successful  bidder  as  set  out  in 

§  203.369(c): 

(i)  If  the  mortgagee  dects  to  retain 
title,  the  amount  bid  at  the  sale  shall  be 
deducted  from  the  outstanding 
indebtedness  under  the  mortgage,  and 
the  difference  shall  be  added  to  the 
items  set  forth  in  §  203.402.  less  all  items 
set  out  in  S  203.403. 

(ii)  If  the  mortgagee  elects  to  convey 
title  to  the  Commissioner,  the 
computation  of  the  insurance  benefits 
shall  be  made  in  accordance  with 
paragraph  (a)  of  this  section. 

(2)  In  cases  where  a  party  other  than 
the  mortgagee  acquires  title  for  an 
amount  equal  to  or  greater  than  the 
specified  amount  as  established  by  the 


Commissioner,  the  proceeds  of  the  sale 
shall  be  deducted  from  the  outstanding 
indebtedness  under  the  mortgage,  and 
the  difference  shall  be  added  to  the 
items  allowable  under  §  203.402.  less  all 
items  set  out  in  S  203.403. 

(3)  In  cases  where  a  party  other  than 
the  mortgagee  acquires  title  for  an 
amount  that  is  less  than  the  specified 
amount  as  established  by  the 
Commissioner,  the  mortgage  insurance 
payment  is  computed  by  subtracting  the 
specified  amount  which  is  required  to  be 
bid  at  the  sale  from  the  outstanding 
indebtedness  under  the  mortgage,  and 
adding  the  difference  to  the  items 
allowable  under  §  203.40Z  less  all  items 
set  forth  in  §  203.403. 

(4)  In  cases  where  the  mortgagee  is 
the  sucessful  bidder  at  the  sale  for  an 
amount  in  excess  of  the  specified 
amount  as  established  by  the 
Commissioner,  the  payment  of  the 
insurance  benefits  is  computed  by 
subtracting  the  amount  bid  at  the  sale 
from  the  outstanding  indebtedness  of 
the  mortgage,  and  adding  the  difference 
to  the  items  allowable  under  §  203.402, 
less  all  items  set  forth  in  §  203.403. 

9.  By  revising  the  heading  and 
introductory  text  of  §  203.402  and  by 
adding  new  paragraphs  (1).  (m).  and  (n) 
to  read  as  follows: 

§  203.402    Items  included  in  payment- 
conveyed  and  non-conveyed  properties. 

The  insurance  benefits  paid  in 
connection  with  foreclosed  properties, 
whether  or  not  conveyed  to  the 
Commissioner,  and  those  properties 
conveyed  to  the  Commissioner  as  the 
result  of  a  deed  in  lieu  of  foreclosure, 
shall  include  the  following  items: 
***** 

(1)  Costs  of  appraisal  under 
203.369(b)(1). 

(m)  Costs  of  advertising  under 
203.369(b)(4). 

(n)  Costs  of  foreclosure  as  set  out  in 
paragraph  (f)  of  this  section  where  the 
acquiring  party  is  a  party  other  than  the 
mortgagee,  as  provided  in 
§  203.368(a)(2). 

10.  By  revising  the  heading  of 
§  203.403  to  read  as  follows: 

§  203.403    Items  deducted  from  payment- 
conveyed  and  non-conveyed  properties. 

***** 

11.  By  revising  paragraph  (a)  of 
§  203.423  to  read  as  follows: 

§  203.423    Distribution  of  dIstrilMJtive 
shares. 

(a)  The  Commissioner  may  provide  for 
the  distribution  to  the  mortgagor  of  a 
share  of  the  participating  reserve 
account: 


(1)  If  the  contract  of  insurance  is  * 
terminated  by  conveyance  to  one  other 
than  the  Commissioner  and  a  claim  for 
the  insurance  benefits  is  not  presented 
by  the  mortgagee  (§  203.315); 

(2)  By  the  prepayment  of  the  mortgage 
(§  203.316);  or 

(3)  By  the  voluntary  agreement  of  the 
mortgagor  and  mortgagee,  with  the 
approval  of  the  Commissioner 

(§  203.317). 
***** 

12.  By  adding  a  new  paragraph  (e)  to 
§  203.478  to  read  as  follows: 

§  203.478    Payment  of  Insurance  benefits. 

***** 

(e)  In  cases  involving  a  loan  secured 
by  a  first  mortgage  that  was  insured 
pursuant  to  a  commitment  to  insure  on 
or  after  November  30. 1983.  the  lender 
shall  follow  the  procedures  as  set  out  in 
§  §  203.350  through  203.369.  The 
Commissioner  shall  pay  the  lender  the 
insurance  benefits  as  set  out  in 
§§  203.400  through  203.404. 

PART  220— URBAN  RENEWAL 
MORTGAGE  INSURANCE  AND 
INSURED  IMPROVEMENT  LOANS 

13.  By  revising  §  220.350  to  read  as 
follows: 

§  220.350    Cross-reference. 

(a)  All  of  the  provisions  of  §§  203.440 
through  203.495  of  this  chapter  covering 
insured  home  improvement  loans  under 
section  203(k)  of  the  Act  shall  apply  to 
home  improvement  loans  on  one-to-four 
family  dwellings  under  section  220(h)  of 
the  Act,  except  as  set  out  in  paragraph 
(b)  of  this  section. 

(b)  The  provisions  of  §§  203.473(a) 
and  203.478(e)  shall  not  be  applicable  to 
home  improvement  loans  on  one-to-four 
family  dwellings  under  section  220(h)  of 
the  Act. 

PART  228— INDIVIDUAL  RESIDENCES: 
NATIONAL  DEFENSE  HOUSING 
MORTGAGE  INSURANCE  [Sec.  903) 

14.  By  amending  the  heading  and 
introductory'  test  to  §  228.290  to  read  as 
follows: 

§  228.290    Insurance  benefits — conveyed 
and  non-conveyed  properties— foreclosure 
costs. 

All  of  the  provisions  of  §  203.402  of 
this  chapter  shall  govern  the 
computation  of  the  items  included  in 
insurance  benefits  for  conveyed  and 
non-conveyed  properties,  except  that  in 
lieu  of  the  allowance  for  foreclosure 
costs  or  for  the  costs  of  acquiring  the 
property  otherwise  in  paragraph  (f)  of 
§  203.402  for  conveyed  properties  or  in 
paragraph  (f)  and  (n)  of  §  203.402  for 
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non-conveyed  properties,  there  shall  be 
included  on  account  of  such  costs,  in 
those  cases  involving  mortgages  on 
which  the  unpaid  principal  obligation  at 
the  time  of  the  institution  of  foreclosure 
exceeds  80  percent  of  the  appraised 
value  of  the  property  as  the  date  the 
mortgage  was  accepted  for  insurance, 
an  amount  not  in  excess  of  the  greater  of 
the  following: 

(Sec  7(d).  Department  of  HUD  Act  (42  U.S.C. 
3535(d)).  Sec.  211.  National  Housing  Act  (12 
U.S.C  in5(b)).  Sec  204(a).  National  Housing 
Act  (12  U.S.C  1710(a)) 

Dated:  November  Sa  1984. 
Maurica  L.  Boikadale. 
Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner 

(FK  Doc  BS-617  Filed  1-9-B5;  8:45  am) 
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ENVIRONMEHTAL  PnOTECHON 
AGENCY 

40  CFR  Part  264 
(OSWER-FRL-27S4-5] 

Hazardous  Waste  Treatment,  Storage, 
and  Disposal  Facilities;  Availability  of 
Information 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  availability  of 

information  and  request  for  comments. 

SUMMlAliv:  The  Environmental  Protection 
Agency  today  announces  the 
availability  of  two  draft  Permit 
Guidance  Manuals  for  public  comment. 
These  manuals  are  (1)  Permit  Guidance 
Manual  on  Unsaturated  Zone 
Monitoring  for  Hazardous  Waste  Land 
Treatment  Units  (EPA/530-SW-84-016). 
and  (2)  Permit  Guidance  Manual  on 
Hazardous  Waste  Land  Treatment 
Demonstrations  (EPA/530-SW-84-015). 
The  first  manual  provides  guidance  on 
unsaturated  zone  monitoring  for 
hazardous  waste  land  treatment  units.  It 
can  be  used  by  permit  applicants  and 
permit  writers  to  develop  effective 
monitoring  systems  that  comply  with  the 
Part  264,  Subpart  M  regulations.  The 
second  manual  provides  guidance  on 
treatment  demonstrations  that  are 
required  under  §  264.272  for  all  owners 
and  operators  of  hazardous  waste  land 
treatment  units. 

These  manuals  may  be  used  for 
information  and  guidance  by  owners 
and  operators  of  facilities  that  treat  or 
dispose  of  hazardous  waste  in  land 
treatment  units.  These  manuals  will 
assist  in  the  implementation  of  the  40 
CFR  Part  264  hazardous  waste 
management  regulations  by  helping 


owners/operators  and  permit  officials  to 
design  and  carry  out  comprehensive 
treatment  demonstrations  and  to 
develop  effective  unsaturated  zone 
monitoring  programs. 
DATE:  Comments  on  these  draft  permit 
guidance  documents  must  be  submitted 
on  or  before  March  11. 1985. 
ADDRESS:  Comments  should  be 
addressed  to  Docket  Clerk,  Office  of 
Solid  Waste  (WH-562).  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington.  D.C.  20460.  All 
communications  should  identify  the 
document  title  and  publication  number 
(e.g..  Permit  Guidance  Manual  on 
Hazardous  Waste  Land  Treatment 
Demonstrations  (EPA/530-SW-a4-O15)). 

Copies  of  these  draft  guidance 
manuals  are  available  for  reading  at  the 
EPA  Library  Public  Information 
Reference  Unit  (Room  2904)  and  the 
Subtitle  C  Docket  Room  (Room  S212). 
both  located  at  401  M  St.  SW. 
Washington,  D.C.  20460,  as  well  as  at 
all  Regional  Office  Libraries,  Monday 
through  Friday  during  the  hours  of  9:00 
a.m.  to  4:30  p.m.  A  limited  number  of 
personal  copies  of  the  draft  manuals 
may  be  obtained  by  calling  the  RCRA 
Hotline  at  (800)  424-9346  (toll  free)  or  at 
(202)  382-3000. 

FOR  FURTHER  INFORMATION  CONTACT: 
RCRA  Hotline,  at  (800)  424-9346  (toll 
free)  or  at  (202)  382-3000.  For  technical 
information,  contact  Michael  Flynn, 
Office  of  Solid  Waste  (WH-565E).  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW..  Washington.  D.C.  20460,  at 
(202)  382-4489. 

SUPPLEMENTARY  INFORMATION:  Subtitle 
C  of  the  Resource  Conservation  and 
Recovery  Act  (RCRA),  Section  3004, 
required  the  Environmental  Protection 
Agency  (EPA)  to  promulgate  regulations 
setting  performance  standards  for 
owners  and  operators  of  facilities  that 
treat,  store,  or  dispose  of  hazardous 
waste.  40  CFR  Part  265  contains  the 
standards  applicable  to  owners  and 
operators  of  interim  status  facilities, 
while  40  CFR  Part  264  contains 
permitting  standards  for  new  and 
existing  facilities. 

To  help  implement  these  standards, 
the  EPA  has  developed  a  series  of 
guidance  documents.  There  are  three 
types  of  documents:  RCRA  Technical 
Guidance  Documents,  Permit  Guidance 
Manuals,  and  Technical  Resource 
Documents.  The  Permit  Guidance 
Manuals  are  directed  to  permit 
applicants  and  EPA/State  permit 
writers.  They  describe  the  permitting 
process,  present  the  regulatory 
requirements,  and  provide 
recommendations  for  the  preparation  of 
a  permit  application  and  the 


development  of  the  resulting  permit. 
Certain  Permit  Guidance  Manuals  also 
provide  detailed  technical  and  policy 
guidance  on  specific  regulatory 
requirements  that  must  be  addressed  in 
the  facility's  permit.  The  detailed  policy 
guidance  in  these  documents  is  an 
elaboration  of  the  Agency's  policy 
guidance  already  described  in  the 
preamble  to  the  regulations. 

Today's  notice  announces  the 
availability  of  two  draft  Permit 
Guidance  Manuals.  These  manuals  are 
Permit  Guidance  Manual  on  Hazardous 
Waste  Land  Treatment  Demonstrations 
and  Permit  Guidance  Manual  on 
Unsaturated  Zone  Monitoring  for 
Hazardous  Waste  Land  Treatment 
Units. 

Permit  Guidance  Manual  on 
Hazardous  Waste  Land  Treatment 
Demonstrations  provides  permit 
applicants  and  writers  with  guidance  on 
land  treatment  demonstrations  required 
under  %  264.272.  The  manual  identifies 
specific  laboratory  and  field  test 
methods  that  may  be  used  to  complete 
the  demonstration,  and  describes  the 
applicability  of  alternative  treatment 
demonstration  approaches  and 
permitting  procedures  (e.g.,  short-term 
permit,  two-phase  permit,  etc.)  to 
various  situations.  The  manual 
addresses  numerous  technical  and 
policy  questions  regarding  the  overall 
approach  to  the  demostration,  the 
extensiveness  of  the  demostration,  and 
the  permitting  of  land  treatment  units  to 
accommodate  the  treatment 
demonstration. 

Permit  Guidance  Manual  on 
Unsaturated  Zone  Monitoring  for 
Hazardous  Waste  Land  Treatment 
Units  is  directed  toward  permit 
applicants  and  permit  writers  who  are 
developing  unsaturated  zone  monitoring 
programs  for  hazardous  waste  land 
treatment  units  required  under  §  264.278. 
This  manual  covers  both  soil  core  and 
soil  pore-liquid  monitoring.  Equipment 
selection,  installation,  and  operation, 
sampling  procedures,  chain  of  custody 
considerations,  and  data  evaluation  are 
all  addressed.  The  installation  and 
sampling  procedures  are  presented  in  a 
step-by-step  format  so  that  the  manual 
may  be  easily  used  by  field  personnel. 

The  Agency  requests  comments  on  the 
accuracy  and  completness  of  the 
information  presented  in  these  draft 
documents.  EPA  encourages 
commenters  to  suggest  remedies  and 
alternatives  should  inaccuracies  or 
incompleteness  be  identified. 

List  of  Subjects  in  40  CFR  Part  264 

Hazardous  materials  Packaging  and 
containers.  Reporting  and  recordkeeping 
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requirements.  Security  measures.  Surety 
bonds.  Waste  treatment  and  disposal. 

Authority:  Sees.  1006.  2002(a).  3004  and 
3005  of  the  Solid  Waste  Disposal  Act  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  (42  U.S.C. 
6905.  6912(a),  6924.  and  6925). 

Dated:  December  26. 1964. 
lack  McGraw, 

Acting  Assistant  Administrator  for  Sohd 
Waste  and.  Emergency  Response. 
|FR  Doc.  85-704  Filed  l-9*«5:  S.45  am) 

WLUNG  CODE  «S60-$0-« 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73  | 

(Gen.  Docket  No.  82-797;  FCC  84-647] 

Commission  Policy  Regarding  th« 
Advancement  of  Minority  Ownership  In 
Broadcasting 

agency:  Federal  Communications 

Commission. 

ACTION:  Report  and  Order;  Denial  of 

Proposed  Rule. 

SUMMARY:  This  Report  and  Order 
declines  to  adopt  the  change  in 
Commission  Rule  §  73.1150  proposed  in 
the  Notice  of  Proposed  Rule  Making  in 
Gen.  Docket  82-797.  Specifically,  the 
Commission  determined  that  allowing  a 
seller-creditor  to  retain  a  reversionary 
interest  in  the  license  in  a  seller- 
financed  sale  of  a  broadcast  property  to 
a  minority  buyer  is  prohibited  by  the 
Communications  Act  of  1934,  as 
amended.  The  Commission  further 
concluded  that  permitting  a  seller- 
creditor  to  contractually  guarantee  a 
contingent  right  to  reassignment  of  a 
broadcast  license  would  be  inadvisable 
as  a  matter  of  policy.  The  Commission 
found  that  such  action  would  pose  a 
serious  threat  to  the  ability  of  a  minority 
buyer  to  freely  and  independently 
operate  a  broadcast  station  in  the  public 
interest. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  C  Alterman,  Mass  Media 
Bureau,  (202)  632-7792. 
SUPPLEMENTARY  INFORMATION: 

Report  and  Order  (Proceeding 
Terminated) 

In  the  Matter  of  Commission  Policy 
Regarding  the  Advancement  of  Minority 
Ownership  in  Broadcasting;  General  Docket 
No.  82-797. 

Adopted:  December  21, 1984. 

Released:  January  8. 1985. 

By  the  Commission. 

1.  Before  the  Commission  for 
consideration  are  comments  filed  in 


response  to  the  Notice  of  Proposed  Rule 
Making  ["Notice")  in  the  above- 
captioned  proceeding. '  The  Notice 
solicited  comments  with  respect  to 
permitting  alternative  security 
arrangements  in  seller-financed  sales  of 
broadcast  properties  to  minorities. 

Background 

2.  The  Commission  has  long  supported 
increased  minority  participation  and 
ownership  in  the  broadcast  industry. 
Such  participation  benefits  not  only 
minorities,  but  the  general  pubUc  as 
well,  by  diversifying  control  of  the 
media  and  thus  the  selection  of 
available  programming.  Accordingly,  the 
Commission  is  firmly  committed  to  the 
goal  of  encouraging  minority 
participation  in  the  broadcast  industry. 
In  1981,  we  created  the  Advisory 
Committee  on  Alternative  Financing  for 
Minority  Opportunities  in 
Telecommunications  (Advisory 
Committee)  in  furtherance  of  this  goal.^ 
The  Advisory  Committee  examined 
regulatory  and  economic  conditions 
thought  to  hinder  minority  acquisition  of 
telecommunication  properties  and  its 
Report^  offered  a  number  of  proposals 
designed  to  enhance  minority 
ownership.  Several  of  these  proposals, 
such  as  the  expanded  use  of  distress 
sales  and  the  broader  availability  bf  tax 
certificates,  have  already  been  adopted.* 
This  Report  and  Order  deals  with  the 
Advisory  Committee's  proposal 
concerning  the  possible  expansion  of 
seller-creditors'  rights  in  seller-financed 
transactions. 

3.  The  Advisory  Committee  found  that 
obtaining  "financing  [particularly]  has 
remained  the  greatest  obstacle"  to 
minorities'  entrance  and  establishment 
in  the  telecommunications  industry.  In 
this  regard,  the  Advisory  Committee 
observed; 

many  minority  broadcasters  do  not  know 
how  to  obtain  financing  and  financial 
institutions  have  misconceptions  about 
potential  minority  broadcasters.  *  *  *  [Also] 
the  small  or  minority  entrepreneur  *  *  *  does 
not  have  access  to  fixed  rate  long-term  funds. 
As  a  result,  that  entrepreneur  is  subject  to  the 
vicissitudes  of  short-term  rates.' 


'  Notice  of  Proposed  Rule  Making  in  Gen.  Docket 
82-797.  48  FR  5976  (Februarj-  9, 1983). 

•The  Advisory  Committee  was  comprised  of 
leaders  in  both  the  private  and  public  sectors  of  the 
flnancial  and  telecommunications  communities. 

'Strategies  for  Advancing  Minority  Ownership 
Opportunities  in  Telecommunications:  The  Final 
Report  of  the  Advisory  Committee  on  Alternative 
Financing  for  Minority  Opportunities  in 
Telecommunications  to  the  Federal 
Communications  Commission  (May  1982)  (hereafter 
"fteport"). 

'  Commission  Policy  Regarding  the  Advancement 
of  Minority  Ownership  in  Broadcasting,  48  FR  5943 
(February  9. 1963)  (hereafter  "Policy  Statement']. 

"fleport  at  25-26. 


The  Advisory  Committee  recommended 
that  seller-financing,  already  prevalent 
in  broadcast-sale  transactions,  be 
further  encouraged  "particularly  since  it 
is  obviously  one  of  the  ways  that 
minorities  can  obtain  broadcasting 
properties."*  Specifically,  the  Advisory 
Committee  proposed  the  Commission 
expand  the  options  accorded  seller- 
creditors  to  include  the  right  to  retain  a 
reversionary  interest  in  the  license  of 
the  station  being  sold. 

4.  The  Commission's  current  Rule, 
found  at  47  CFR  73.1150,  prohibits 
agreements,  express  or  implied,  which 
permit  a  broadcast  licensee  to:  (1) 
Retain  an  interest  in  the  Ucense;  (2) 
claim  a  right  to  future  assignment  of  the 
license;  or  (3)  reserve  a  privilege  to  use 
the  broadcast  facilities,  upon  the  sale  or 
transfer  of  its  interest  in  a  station.  In 
addition,  as  we  observed  in  the  Notice, 
the  Communications  Act  of  1934,  as 
amended,  and  longstanding  Commission 
precedent,  as  affirmed  by  the  United 
States  Supreme  Court,  appear  to  support 
this  prohibition.'  However,  the  Notice 
also  stated  that: 

we  believe  it  appropriate  to  inquire  as  to 
whether  certain  limitations  could  be 
removed,  consistent  with  the  provisions  of 
the  Communications  Act,  so  as  to  further 
encourage  the  use  of  this  Hnancing  tool, 
particularly  where  the  transaction  would 
enhance  minority  ownership  of  the  mass 
media  communications. 

The  Notice  solicited  comments  from  the 
public  on  this  proposal,  specifically 
inviting  interested  parties  to  address  the 
following: 

the  type  of  security  interest  that  may  be 
retained  by  a  seller-creditor  whether  that 
interest  can  or  should  include  a  reversionary 
interest  in  the  license  itself  and  the  legal 
process,  if  any,  that  should  be  required  before 
the  creditor  could  exercise  its  reversionary 
interest. 

Comments 

5.  Parties  supporting  the  expansion  of 
seller-creditors'  rights  argued  that  the 
proposed  rule  was  necessary  to 
stimulate  minority  acquisition  of 
broadcast  properties.* These 
commenters  asserted  that  because  the 
physical  assets  of  a  station  rarely 
represent  more  than  a  small  portion  of 
the  purchase  price,  reliance  on  a 
security  interest  in  only  those  physical 
assets  forces  a  seller-creditor  to  place 
his  own  capital  at  significantly  greater 
risk.  To  minimize  the  risk  associated 


*  Notice  at  SS79. 

'  For  a  detailed  discussion,  see  Notice  at  5977. 

•Comments  supporting  the  proposed  rule  were 
submitted  by;  Bone  and  Woods,  Columbia 
Broadcasting  Systems.  Inc.,  and  National  Radio 
Broadcasters  Association. 
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with  severe  under-coUateraiization. 
supporters  of  the  proposed  rule  favored 
allowing  a  seller-creditor  to  retain  a 
reversionary  interest  in  the  license.  By 
allowing  collateralization  of  the  actual 
value  of  the  station,  i.e..  the  physical 
assets  plus  the  goodwill/going  concern 
value,  the  Commission  could  provide  an 
added  inducement  for  the  sale  of 
broadcast  properties  to  minority 
purchasers. 

6.  Columbia  Broadcasting  Systems. 
Ina  (CBS)  contended  that  permitting  a 
reversionary  interest  in  a  station  in 
furtherance  of  important  public  pohcy 
goals  would  not  confer  a  property  right 
in  the  seller,  but  would  merely  create  a 
priority  of  interests  as  between  the 
seller  and  purchaser  before  the 
Commission.  In  the  event  of  a  default. 
CBS  acknowledged  that  the  transfer  and 
return  of  the  station  to  the  seller  would 
still  require  Commission  approval.* 
Thus.  CBS  claimed,  the  proposed  rule 
would  not  be  in  violation  of  the 
prohibition  against  a  property  right  in 
the  license  itself.  CBS  also  noted  that 
the  Commission  could  waive  the 
multiple  ownership  rules  if  the  seller 
had  subsequently  purchased  another 
station,  subiect  to  the  condition  that  the 
station  be  resold  within  a  fixed  time 
period. 

7.  National  Radio  Broadcasters 
Association  (NRBA)  urged  easing 
current  restrictions  on  seller-fmanced 
broadcast  property  transactions  for  all 
potential  buyers,  noting  that  the 
Commission  has  recognized  the  free 
transferability  of  broadcast  stations  to 
be  in  the  public  interest.  Bone  and 
Woods  added  that  the  scope  of  the  rule 
making  should  be  expanded  to  include 
third  party  fmancing  in  addition  to 
seller-Hnancing.  to  better  enable 
minority  broadcasters  to  obtain  bank 
loans. 

8.  Parties  opposing  the  expansion  of 
seller-creditor's  rights  relied  upon  the 
Communications  Act  and  long 
established  Commission  and  judicial 
precedent  which,  they  argued, 
conclusively  negated  the  possibility  of  a 
reversionary  interest  in  a  broadcast 
license. "They  noted  that  since  there 

*NRBA  alio  Mtggnted  that  the  rcvernoiuiry 
inlereat  ct>uld  only  be  corveyed  with  CommiMion 
approval.  Bone  and  Woods  recommended,  hc/wever. 
thai  the  Cooimission  approve  the  term*  of  the 
reverakmary  inlermt  al  the  lime  of  the  initial 
transfer. 

"Comments  opposing  the  proposed  rule  were 
submitted  by:  National  Association  of  Black  Owned 
Broa<icasters.  National  Association  of  Broadcasters, 
and  Qtizens  Communicatioas  Center  on  behalf  of 
Black  Citixens  for  ■  Fair  Media  and  National 
Assocaatton  fbr  Bauer  Broailcaattng. 


can  be  no  property  right  in  a  broadcast 
license,  it  cannot  be  the  subject  of  a 
reversionary  interest.  Furthermore, 
parties  opposing  the  rule  argued  that  no 
such  reversion  could  occur  absent 
formal  application  for  transfer  and  an 
affirmative  public  interest  Finding  by  the 
Commission.  To  do  otherwise,  they 
warned,  would  permit  a  mortgage  holder 
to  circumvent  the  public  interest 
standard  by  obtaining  a  license  simply 
because  a  licensee  defaulted  on  a 
mortgage. 

9.  Both  the  National  Association  of 
Black  Owned  Broadcasters  (NABOB) 
and  Citizens  Communications  Center 
(Citizens)  also  asserted  that  the  rule 
would  fail  to  achieve  its  intended 
purpose,  and  would,  in  fact,  actually 
undermine  the  independence  of  minority 
owners.  Specifically.  Citizens  warned 
that  "(sjince  the  benefits  to  the  public  of 
the  minority  ownership  flow  from  the 
minority  owner's  control  of  the 
broadcast  facility,  these  benefits  would 
be  reduced  by  allowing  reversionary 
interests."  "  Citizens  also  noted  that  the 
operation  of  the  seller's  reversionary 
interest  woidd  foreclose  the  possibility 
of  a  new  minority  owner  purchasing  the 
broadcast  property. 

10.  In  addition  to  the  above-noted 
objections.  NABOB  questioned  whether 
the  Commission  can  or  should  attempt 
to  define  its  own  standards  for 
permitting  foreclosure  of  a  broadcast 
license,  when  creditors'  rights  upon 
foreclosure  are  generally  governed  by 
state  law  and  the  enforcement  of 
creditors'  remedies  has  traditionally 
been  handled  by  the  courts. 

Discusnon 

11.  As  we  recognized  in  the  Notice. 
there  is  a  longstanding  and  firmly 
established  principle  followed  by  the 
Commission, '*  and  affirmed  by  the 
United  Slates  Supreme  Court. "that  a 
broadcast  license  does  not  confer  a 
property  right.  Rather,  it  is  a  valuable, 
though  limited,  privilege  to  utilize  the 
airwaves. 

12.  Since  a  broadcast  license  is  not 
subject  to  ownership,  it  has  not  been 
subject  to  a  reversionary  interest, 
mortgage,  lien,  pledge,  or  any  other  form 


of  security  interest.  '*  Section  301 
provides,  in  pertinent  part,  that  it  is  the 
purpose  of  the  Act  "to  provide  for  the 
use  of  (radio  transmission]  channels,  but 
not  the  ownership  thereof,  by  persons 
for  limited  periods  of  time,  under 
licenses  granted  by  Federal  authority, 
and  no  such  license  shall  be  construed 
to  create  any  right,  beyond  the  terms, 
conditions  and  period  of  the  licensee 
(sic)  *   *   *."  (Emphasis  added). 
Furthermore,  section  304  of  the  Act 
requires  applicants  for  licenses  to 
"waive  any  claims  to  the  use  of  any 
particular  frequency  *  *  *  because  of 
the  previous  use  of  the  same,  whether 
by  license  or  otherwise."  Section  309(h) 
requires  station  licenses  to  contain  the- 
following  statement:  'The  station 
license  shall  not  vest  in  the  licensee  any 
right  to  operate  the  station  nor  any  right 
in  the  use  of  the  frequencies  designated 
by  the  license  beyond  the  term  thereof 
*  *  *"  Finally,  section  310(d)  of  the  Act 
requires  Commission  approval  prior  to 
the  transfer,  assignment  or  disposal  of 
rights  in  a  construction  permit  or  station 
license.  While  we  recognize  that  seller 
financing  can  facilitate  minority 
entrance  into  the  broadcast  industry,  the 
express  language  of  the 
Communications  Act,  and  the 
overwhelming  precedent  cited  herein, 
leads  us  to  conclude  that  any  automatic 
reversionary  interest  in  a  license  is 
prohibited.'*  We  have  been  cited  no 
precedent  to  the  contrary,  and  we  are 
aware  of  none.  Moreover,  although  the 
Notice  sought  proposals  on  alternative 
security  interests  short  of  an  automatic 
reverter,  no  specific  proposals  were 
made  by  the  commenting  parties  in  this 
regard.  Thus,  the  record  herein  is 
insufficient  to  warrant  authorization  of 
any  such  alternative  security 
arrangements. 

13.  Finally,  as  we  recognized  in  the 
Notice  herein,  seller-creditors  are  not 
without  protection.  The  Commission 
already  recognizes  and  approves  of 


"See  Citizena  Conunents  at  p.  S. 

"Churchill Tabernacle  v.  FCC  180  F.2d  244  (DC. 
Cir.  1947):  Radio  KD.AN.  Inc..  11  F  C.C.  2d  934  (1966): 
Bonanza  Broadcasting  Corp..  11  RR  2d  1072  (1967): 
Yankee  Network.  Inc..  13  F.C.C  1014  (1949): 
Alabama  Polytechnic  Institute.  7  F.C.C  225  (1939); 
Associated  Broadcasters.  Inc..  8  F.C.C.  387  (1938). 

"Ashbocker  Radio  Corp.  v.  FCC.  32S  U.S.  327. 
331-332  (l»4Sfc  FCC  r.  Sanden  Brot.  Radio  Station. 
309  U.S.  47a  47S  (1940). 


"In  Radio  KDAN.  Inc.  $upra  n.12.  •  contractual 
provision  purporting  to  mortgage  and  create  a 
reversionary  interest  in  a  license  was  declared  void 

ab  initio.  The  Commission  recognized  that  "(tjhe 
extraordinary  notion  that  a  station  license  issued  by 
this  Commission  is  a  mortgageable  chattel  in  the 
ordinary  commercial  sense  is  untenable."  The 
Commission  further  noted  that  the  sale  or  transfer 
of  a  bare  license  is  prohibited.  See  also  Bonanza 
Broadcasting  Corp.,supra  n.12.  and  Donald  L 
Norton.  11  RR  2d  417.  420  (1967). 

"As  used  herein,  the  term  "automatic 
reversionary  interest"  is  intended  to  connote  an 
interest  which  passes  solely  by  operation  of  law. 
and  thus  affords  no  opportunity  for  Commission 
review,  upon  the  happening  of  some  spedriad  event 
such  as  default 


contractual  arrangements  whereby  fifty 
percent  or  more  of  the  stock  of  a 
corporate  licensee  may  be  pledged,  if: 
(1)  The  licensee-borrower  retains  the 
voting  rights  in  the  stock  and  thus 
control  of  the  station,  and  (2)  in  the 
event  of  default,  the  pledged  stock  is 
disposed  of  in  a  manner  which  would 
nut  restrict  the  sale  to  the  seller-creditor, 
e.g..  at  public  auction.  Moreover,  49.9 
percent  of  the  stock  (representing  the 
absence  of  positive  or  negative  control) 
currently  may  be  foreclosed  without 
prior  Commission  approval,  although  it 
would  not  be  legal  for  such  a  foreclosure 
to  result  in  a  change  of  actual  control.     . 
Such  amngements  provide  additional 
financial  security  for  lenders,  without 
jeopardizing  the  independence  of  the 
licensee.  To  the  extent  that  potential 
seller-creditors  can  fashion  analogously 
protective  yet  beneHcial  mechanisms, 
we  would  welcome  the  opportunity  to 
consider  them. 

14.  In  conclusion,  the  Commission  is 
acutely  aware  of  the  lack  of  fmancing 
available  to  capitalize  minority 
broadcast  ventures.  We  have  already 
undertaken  various  measures  to 
enhance  minority  ownership,  including 
expansion  of  the  use  of  distress  sales 
and  the  availability  of  tax  certificates. 
We  are  committed  to  continuing  our 
efforts  in  this  area.  However,  for  the 
reasons  noted  herein,  we  have  decided 
to  continue  to  rely  on  the  alternatives 
currently  available  to  minority  buyers, 
rather  than  adopting  the  proposals 
contained  in  the  Notice. 

15.  Pursuant  to  section  604  of  the 
Regulatory  Flexibility  Act.  5  U.S.C.  604 
et  seq.,  the  Commission  has  prepared  a 
Final  Regulatory  Flexibility  Analysis  in 
connection  with  this  action  and  it  is 
attached  hereto  as  an  Appendix. 

16.  Accordingly,  it  is  ordered  that,  the 
above-captioned  proceeding  is 
terminated. 

17.  It  is  farther  ordered  that,  the 
Secretary  shall  cause  a  copy  of  this 
Report  and  Order  to  be  printed  in  the 
FCC  Reports. 


Federal  Communications  Commission. 
Wiltiam  |.  Tricarico, 

Secretary. 

Appendix — Final  Regulatory  Flexibility 

Analysis 

1.  Reason  for  Action    | 

In  order  to  comply  with  the 
requirements  of  sections  301,  304,  309 
and  310  of  the  Communications  Act  of 
1934.  as  amended,  we  are  retaining  47 
CFR  73.1150  of  the  Commission's  Rules 
without  modification. 


II.  Summary  of  Issuance  Raised  by 
Public  Comment  in  Response  to  the 
Initial  Regulatory  Flexibility  Analysis, 
Commission  Assessment,  and  Change 
Made  as  a  Result 

A.  Issues  Raised 

Parties  supporting  expansion  of  seller- 
creditors'  protections  argued  that 
allowing  a  seller-creditor  to  retain  a 
reversionary  interest  in  a  broadcast 
license  in  seller-tmanced  transactions 
would  lead  to  increased  minority 
ownership  of  broadcast  properties. 
Those  opposing  the  change  in 
Commission  Rule  §  73.1150  argued  that 
not  only  is  the  proposed  modification 
barred  by  statute,  but  in  fact,  puses  a 
substantial  risk  to  the  independent 
operation  of  minority-owned  stations. 

B.  Assessment 

The  Commission  has  been  persuaded 
by  the  arguments  advanced  by  parties 
opposing  the  proposed  change.  While 
we  recognize  that  seller-financed 
transactions  may  enable  minority  and 
other  small  business  entrepreneurs  to 
acquire  broadcast  properties,  we  are 
constrained  by  the  Communications  Act 
of  1934.  as  amended,  from  authorizing 
an  automatic  reversionary  interest  in  a 
broadcast  license.  Futhermore,  no 
alternative  security  arrangements  short 
of  an  actual  reverter  were  offered. 

III.  Significant  Alternatives  Considered 
and  Rejected 

No  other  alternatives  were  proposed. 

[PR  Doc.  85-732  Filed  1-9-85;  8:45  am] 
WLUNa  CODE  srii-oi-M 


47  CFR  Part  73 

(MM  Docket  No.  84-1314;  RM-4804] 

FM  Broadcast  Station  In  Sanibel,  FL 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  Action  taken  herein  proposes 
the  substitution  of  Channel  253A  for 
Channel  285A  in  Sanibel.  Florida,  in 
response  to  a  petition  filed  by  Harte- 
Hanks  Radio,  Inc.  This  substitution  is 
requested  to  enable  Station  WRBQ, 
Tampa,  Florida  to  relocate  its 
transmitter. 

DATES:  Comments  must  be  filed  on  or 
before  March  11, 1985,  and  reply 
comments  must  be  filed  on  or  before 
March  26, 1985. 

ADDRESS:  Federal  Communications 
Commission,  Washington.  D.C.  205.54. 


FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  D.  Scrutchins.  Mass  Media 
Bureau  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  73 
Television  broadcasting.  Radio. 
Proposed  Rulemaking 

In  the  matter  of  Amendment  of  $  73.202(b), 
Table  of  Assignments,  FM  Broadcast  Stations 
(Sanibel,  Florida)  MM  Docket  No.  84-1314. 
RM-4804. 

Adopted:  December  19, 1984. 

Released:  January  3, 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  a 
petition  fur  rule  making  filed  by  Harte- 
Hanks  Radio,  Inc.  ("Harte-Hanks"), 
licensee  of  FM  Station  WRBQ,  Channel 
284,  in  Tampa,  Florida,  proposing  to 
substitute  Channel  253A  for  Channel 
285A  in  Sanibel,  Florida.  • 

Background 

2.  Harte-Hanks  presently  operates 
WRBQ  from  downtown  Tampa. 
According  to  Harte-Hanks  there  has 
been  and  continues  to  be  tremendous 
growth  in  the  area  adjacent  to  and 
surrounding  its  present  antenna  site.  As 
a  result  of  this  rapid  development, 
Harte-Hanks  is  concerned  about  the 
construction's  cumulative  obstruction  to 
WRBQ's  signal,  possibly  causing 
substantial  shadowing  problems  and 
adversely  affecting  the  quality  of  service 
provided  within  Tampa. 

3.  On  July  14, 1983,  Harte-Hanks  filed 
a  major  change  application  to  relocate 
WRBQ's  transmitter  and  antenna  to  a 
predominately  rural  area,  to  increase  the 
antenna  height  and  to  make  related 
changes  in  the  station's  transmitting 
equipment.  In  its  application,  Harte- 
Hanks  also  requested  a  waiver  of  the 
Commission's  spacing  requirements 
since  the  proposed  new  site  was  7.4 
miles  short  spaced  to  the  Sanibel 
allotment.*  By  letter  dated  October  28, 


'  Presently  there  are  12  applicants  for  Channel 
285A  in  Sanibel.  Florida:  Sanibel  Broadcasting  Co. 
BPH-830204AH;  Hillebrand  Broadcasting,  Inc.  BPH- 
8.3021 7AI:  Island  Sounds  BPH-830714AQ;  Buenos 
Aires  Radio  BPH-«30531AK:  High  Tech  Industries, 
Inc.  BPH-830714AP:  Gumbo  Umbo  Broadcasting, 
Co.  BPH-830610AC:  Sanibel  Radio.  Ltd.  BPH- 
830622.^F:  Island  Broadcasting,  Inc.  BPH-830713AA; 
Sanibel-Captiva  FM  Associates  BPH-830714AL; 
Punla  Vbel  Communications  BPH-830714AM; 
Sanibel  Communications  Company  BPH-e30714AN: 
Riviera  Communications-Sanibel.  Inc.  BPH- 
830714AO. 

^Due  to  limits  imposed  by  the  FAA.  it  is  not 
possible  for  Harte-Hanks  to  increase  WRBQ's 
antenna  elevation  at  its  present  site  in  downtown 
Tampa. 
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1983,  the  Conunission  returned  Harte- 
llanks'  application  due  to  the  short 
spiicing  stating  that  the  waiver 
justincation  submitted  was  inadequate. 
ilarte-Hanks.  subsequently  filed  a 
petition  for  reconsideration,  which  is 
being  treated  as  mutually  exclusive  with 
the  Sanibel  applicants  and  is  still 
ponding. 

4.  In  the  instant  petition.  Harte-Hanks 
&eeks  to  substitute  Channel  253A  for 
Channel  285A  at  Sanibel.  Florida.  Harte- 
Hanks  contends  that  favorable 
consideration  of  the  instant  petition  will 
alleviate  the  problems  presented  by  the 
construction  of  high  rise  buildings  near 
W  RBQ's  facihties  and  render  moot  the 
complicated  application,  waiver  request 
and  petition  for  reconsideration 
presently  before  the  Commission. 
Therefore.  Harte-Hanks  argues  that  the 
Commission  should  make  a  limited 
exception  to  its  stated  policy  of  not 
entertaining  proposals  to  amend  the  FM 
Table  of  Assignments  outside  the 
context  of  Docket  84-231.  due  to  the 
unique  circumstances  involved. 

5.  Harte-Hanks  claims  that  the 
accelerated  development  of  downtown 
Tampa,  causes  two  niiijor  conrj-Tis; 
obstruction  to  the  stutit)!i's  sixi"'  ^f^d 
the  pi'ltntial  ri.sk  to  pt:.~s^•ns  woiMOg  in 
ntitrby  buildings.  Harte-Hanks  pi>mts 
out  thai  the  construction  of  numt-rous 
multi-story  buildings  vviil  cause 
substantial  shadowing  problems,  by 
obstructing  the  station's  signal.  Morever. 
the  people  occupying  these  new 
buildings  may  be  subjected  to  prolonged 
exposure  to  relatively  high  levtls  of  non- 
ionizing electromagnetic  radiation. 

6.  Harte-Hanks  concludes  that  grant 
of  its  petition  would  enable  Station 
WRBQ  to  improve  its  facilities  to 
provide  maximum  service  to  Tampa  and 
would  not  adversely  affect  the  interests 
of  the  pending  applications  for  Ch.mnel 
285A  at  Sanibel.  If  necessary,  in  order  to 
facilitate  the  proposed  rhanges.  liarte- 
Hanks,  will  commit  itself  to  reimburse 
the  reasonable  costs  incurred  by  any  or 
all  of  the  Sanibel  applicants  in 
amending  their  applications  to  specify 
operation  on  Channel  253A  instead  of 
Channel  285A.  On  March  1. 1984.  the 
Commission  also  adopted  the  Notice  of 
Proposed  Rule  Making  in  Docket  84-231 
w  hich  proposed  the  allotment  of  684 
new  FM  channels  and  deferred 
acceptance  of  petitions  for  rule  makings 
which  did  not  conflict  with  one  or  more 
of  the  proposed  684  communities,  until 
after  the  proceeding  was  concluded. 
Harte-Hanks  requests  waiver  of  the 
present  policy  of  not  accepting  petitions 
and  consideration  of  its  proposal  to 
substitute  Channel  253A  for  Channel 
285A  in  Sanibel.  Florida. 


7.  Under  the  circumstances  presented, 
we  agree  that  a  waiver  is  warranted  and 
the  change  in  the  FM  Table  of 
Assignments  should  be  proposed  for  the 
following  reasons.  First  the  proposed 
substitution  would  alleviate  the  need  for 
further  consideration  of  Harte-Hanks 
petition  for  reconsideration  as  a 
mutually  exclusive  proposal  to  the 
hearing  concerning  Sanibel.  Florida,  and 
facilitate  the  implementation  of  a  first 
local  broadcast  service  there.  Second, 
all  spacing  requirements  can  be  met  to 
the  site  specified  in  the  applications  if 
Channel  253A  is  substituted  for  Channel 
285A  and  there  does  not  appear  to  be 
any  adverse  impact  on  the  proposals 
under  consideration  in  MM  Docket  84- 
231.  As  for  the  allegation  that  continued 
operation  from  the  present  location 
could  present  a  potential  human  safety 
risk  that  could  be  avoided  by  the 
relocation  of  the  transmitter  and 
antenna  to  a  less  populated  site,  further 
evaluation  of  that  impact  must  await  the 
development  of  objective  standards. 

8.  By  virture  of  this  action  accepting 
for  consideration  a  petition  filed  after 
December  16. 1983.  we  do  not  intend  to 
impair  the  effectiveness  of  the  Public 
Notice  of  December  9. 1983.  However 
we  are  convinced  that  it  would  be  in  the 
public  interest  to  expedite  processing  of 
this  particular  proposal  for  the  reasons 
stated. 

9.  Comments  are  invited  on  the 
proposals  to  amend  the  FM  Table  of 
Assignments.  5  73.202(b)  of  the 
Commission's  Rules,  with  regard  to  the 
following  community: 


Sarabal.  nonda  . 
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10.  It  is  further  ordered  that  the 
Secretary  shall  send  copies  of  this 
Notice  of  Proposed  Rule  Making  to  the 
following: 

'  1.  Sanibel  Broadcasting  Co.  c/o  Terri 
Susan  Pollack.  P.O.  Box  88864.  Atlanta. 
GA  30338. 

2.  Hillebrand  Broadcasting.  Inc.  c/o 
William  A.  Hillebrand.  4665  W.  Bancroft 
St..  Toledo.  Ohio  43615. 

3.  Buenos  Aires  Radio  c/o  Rita  C 
Halley.  115  San  Salvador  St..  Naples.  FL 
33942. 

4.  Gumbo  Limbo  Broadcasting.  Inc. 
c/o  Nancy  Arthur,  5553  South  Chester 
Ct.,  Englewood.  CO  80111. 

5.  Pearlyn  lonie  Miller.  Esther  H. 
Kays.  Glen  R.  Thiessen  d/b/a  Sanibel 
Radio  Ltd.  c/o  A.G.  Thiessen.  Suite  418. 
Uptain  Building.  Chattanooga.  TN  37411. 

6.  Island  Broadcasting.  Inc.  c/o  Albert 
A.  ]iles.  1810  NW  23rd  Blvd.  #  196, 
Gainesville.  FL  32605. 


7.  Sanibel-Captiva  FM  Associates  c/o 
James  Oyster.  Esq..  1544  N.  Edgewood 
St..  Arlington.  VA  22201. 

8.  Punta  Ybel  Communications  c/o 
Mrs.  Candice  R.  Colter,  P.O.  Box  542. 
Sanible.  FL  33957. 

9.  Sanibel  Communications  Co.  c/o 
Harold  M.  Kneller.  Jr..  47  Wood  Pond 
Road.  West  Hartford.  CT  06107. 

10.  Communications-Sanibel.  Inc.  c/o 
Ann  C.  Farhat.  Esq.,  1000  Potom.ic  St.. 
NW..  Suite  402.  Washington.  D.C.  20007. 

11.  High  Tech  Industries.  Inc.  c/o 
Theodore  S.  Oleck.  181  E.  87th  St..  Suite 
201B.  New  York.  NY  l(iOZ8. 

12.  Island  Sounds  c/o  Siiphie  G.  Dirks, 
62  Forest  Avenue.  Glen  Ellvn.  il.  W1137. 

Counsel:  Roboi  G.  A-en.  l>f\..  I'aly. 
Joyce.  &  Borsari.  IKiO  Jeffe-^son  I'l..  \.W., 
Washington.  DC.  20036. 

13.  Harte-Hanks  Rndio.  Inc.  c/n  John 
G.  Johnson.  1229  19th  St..  NW.. 
Washington.  DC  20036. 

11.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filings  requirements  are  contained 
in  the  attached  Appendix  and  are 
incorporated  by  reference  herein.  NOTE: 
A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

12.  Interested  parties  may  file 
comments  on  or  before  March  11. 1985. 
and  reply  comments  on  or  before  March 
26. 1985.  and  are  advised  to  read  the 
Appendix  for  the  proper  procedures. 

13.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments. 

§  73.202[b)  of  the  Commission's  Rules. 
See.  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b).  73.504  and  73.606(b)  of  the 
Commission's  Rules.  46  FR  11549. 
published  February  9. 1981. 

14.  For  further  information  concerning 
this  proceeding,  contact  Arthur  D. 
Scrutchins.  Mass  Media  Bureau.  (202) 
634-6530.  However,  members  of  the 
public  should  note  that  from  the  time  a 
Notice  of  Proposed  Rule  Making  is 
issued  until  the  matter  is  no  longer 
subject  to  Commission  consideration  or 
court  review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
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presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s]  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

(Sees.  4.  303,  48  Stat.,  as  amended.  1066. 1062: 
47  U.S.C.  154.  303) 

Federal  Communications  Commission. 
Charl«t  Schott. 

Chief.  Policy  and  Rules  Divi$ion,  Mass  Media 
Bureau. 

Appendix 

1.  Pursuant  !o  authority  found  in 
section  4(i).  5(c)(1).  303  (g)  and  (r).  and 
307(b)  of  the  Communications  Act  of 
1934.  as  amended,  and  SS  0.61.  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Assignments.  S  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and.  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 


4.  Comments  and  Reply  Comments: 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §§  1.415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  f  omments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420  (a),  (b)  and  (c)  of 
the  Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street, 
NW..  Washington.  D.C. 

[PR  Doc.  85-729  Filed  1-9-85:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Parts  390. 391 ,  392. 393. 394, 
395, 396. 397. 398,  and  399 

(BMCS  Notice  No.  84-7]  c 

Motor  Carrier  Safety  Act  of  1984; 
Submission  of  State  Safety 
Regulations  for  Review,  initial 
Guidelines 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Public  notice  of  guidelines  to 
States. 

summary:  This  notice  provides  the 
initial  guidelines  required  by  section 
207(c)  of  the  Motor  Carrier  Safety  Act  of 
1984.  Section  207(c)  requires  the 
Secretary  of  Transportation  to  issue 
initial  guidelines,  by  December  30, 1984, 
to  assist  the  States  in  compiling, 
analyzing,  and  submitting  their 
commercial  motor  vehicle  State  safety 
laws  and  regulations  and  other 
information  to  the  Secretary.  Such 


information  must  be  submitted  to  the 
Secretary  by  April  30. 1985. 

EFFECnVE  date:  lanuary  10, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  J.J.  Fulnecky,  Bureau  of  Motor 
Carrier  Safety,  "(202)  426-0033;  or  Mr. 
Thomas  P.  Holian,  Office  of  the  Chief 
Counsel.  (202)  426-0346,  Federal 
Highway  Administration.  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washington.  D.C.  20590.  Office  hours 
are  from  7:45  a.m.  to  4:15  p.m.  ET. 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  This 
notice  set  forth  the  requirements  of 
section  207  of  the  Motor  Carrier  Safety 
Act  of  1984  (Pub.  L.  98-554,  98  Stat.  2829) 
(the  Act)  that  States  submit  to  the 
Secretary  and  the  Commercial  Motor 
Vehicle  Safety  Review  Panel  (Safety 
Panel)  all  State  laws  and  regulations 
pertaining  to  the  safe  operation  of 
commercial  motor  vehicles  in  interstate 
or  foreign  commerce  (not  safety  laws  or 
regulations  pertaining  exclusively  to 
intrastate  operations). 

Sections  207-209  of  the  Act  call  for  the 
submission  of  all  State  rules  and 
regulations  pertaining  to  commercial 
motor  vehicle  safety  to  the  Secretary 
and  the  Safety  Panel.  The  Safety  Panel 
will  review  those  State  laws  and 
regulations  and  make  certain 
recommendations  to  the  Secretary. 
Pursuant  to  notice  and  comment 
rulemaking,  the  Secretary  will  further 
review  those  State  laws  and  regulations 
and  will  determine  which  of  them  may 
remain  in  effect.  Section  207  specifically 
directs  the  States,  including  the  District 
of  Columbia,  to  submit  to  the  Secretary 
and  the  State  Panel  a  copy  of  any  State 
law  or  regulation,  rule,  standard,  or 
order,  including  any  law  or  regulation 
enacted  or  issued  by  any  political 
subdivision  of  a  State,  pertaining  to 
commercial  motor  vehicle  safety. 

For  purposes  of  this  review. 
"commercial motor  vehicle"  means  any 
self-propelled  or  towed  vehicle  used  on 
highways  in  interstate  commerce  to 
transport  passengers  or  property  (1)  if 
such  vehicle  has  a  gross  vehicle  weight 
rating  of  10,001  or  more  pounds;  (2)  if 
such  vehicle  is  designed  to  transport 
more  than  15  passengers,  regardless  of 
its  gross  vehicle  weight  rating  and 
including  school  buses;  or  (3)  if  such 
vehicle,  regardless  of  its  gross  vehicle 
weight  rating,  is  used  to  transport 
hazardous  materials  in  quantities 
requiring  placarding  under  the 
Department's  Hazardous  Materials 
Regulations.  "Interstate  commerce" 
means  trade,  traffic,  or  transportation  in 
the  United  States  which  is  between  a 
place  in  a  State  and  a  place  outside  of 
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such  State  (including  a  place  outside  the 
United  States]  or  is  between  two  places 
in  a  State  through  another  State  or  a 
place  outside  of  the  United  States.  State 
laws  or  regulations  strictly  applicable  to 
intrastate  commerce  are  not  included  in 
this  review. 

Notice  regarding  the  establishment  of 
the  Safety  Panel  by  the  Secretary 
pursuant  to  section  209  of  the  Act  will 
be  published  separately  in  the  Federal 
Register.  The  Secretary,  or  the 
Secretary's  delegate,  will  serve  as  the 
Chairperson  of  the  Safety  Panel.  Thus, 
submission  of  the  information  required 
by  section  207  of  the  Secretary  will 
constitute  adequate  submission  to  the 
Safety  Panel.  The  information  requested 
in  this  notice  should  be  sent  to  the 
docket  indicated  above.  Failure  to 
submit  copies  of  State  laws  or 
regulations,  or  other  information 
requested  in  this  notice,  will  result  in 
separate  reviews  and  analyses  of  such 
laws  by  the  Safety  Panel  without  the 
benefit  of  the  State's  views. 

The  ultimate  objective  of  the  reviews 
and  analyses  by  the  Safety  Panel  and 
the  Secretary  is  to  determine  which 
State  laws  and  regulations  pertaining  to 
commercial  motor  vehicle  safety  may 
remain  in  force  and  effect  after  October 
30, 1989.  and  which  must  be  preempted. 
In  order  to  facilitate  these  reviews  and 
analyses.  States  are  requested,  in 
addition  to  identifying  and  submitting 
copies  of  relevant  States  laws  and 
regulations,  to  indicate,  in  writing, 
whether  each  State  law  or  regulation 
identified  has  (1)  the  same  effect;  (2)  is 
less  stringent  than;  or  (3)  is  additional  to 
or  more  stringent  than  a  regulation 
issued  by  the  Secretary  pertaining  to 
commercial  motor  vehicle  safety.  These 
regulations  issued  by  the  Secretary  are 
the  Federal  Motor  Carrier  Safety 
Regulations.  49  CFR  Parts  390-399. 

The  States  are  requested  to  identify 
their  laws  and  regulations,  to  analyze 
then  for  comparable  stringency  as 
outlined  above,  and  to  submit  copies  of 
the  laws  and  regulations  along  with  the 
results  of  their  analyses  to  the  docket 
indicated  above.  States  are  further 
asked  to  advise  the  Secretary  of  any 
factors,  such  as  controlling  precedents, 
administrative  interpretation,  etc.,  which 
the  State  believes  should  be  considered 
in  analyzing  the  State  law  or  regulation. 
States  are  also  encouraged  to  provide 
any  other  information  a  State  may 
believe  would  be  helpful  to  the 
Secretary  or  the  Safety  Panel  in 
determining  whether  a  State  law  or 
regulation  should  be  permitted  to  remain 
in  force  and  effect  after  October  30, 
1989.  The  Secretary  may  supplement  the 
guidance  published  in  this  notice  or  ask 


States  for  further  information  to  assist 
the  Secretary  or  the  Safety  Panel  in  their 
review  and  analyses. 

This  notice  will  also  be  transmitted  by 
letter  to  the  Governors  of  all  50  States 
and  to  the  District  of  Columbia. 

Guidelines 

Guideline  A.  The  compilation  should 
include  all  State  safety  laws, 
regulations,  rules,  standards,  or  orders 
related  to  the  subject  matter  of  each  of 
the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSR)  (49  CFR  Parts  390 
through  399).  be  they  identical  (including 
those  incorporated  by  reference)  similar, 
different  or  inconsistent.  A  list  of  the 
Paris  and  Subparts  of  the  FMCSR 
appears  in  Guideline  E. 

Guideline  B.  The  compilation 
submitted  to  the  Secretary  and  the 
Commercial  Motor  Vehicle  Safety 
Regulatory  Review  Panel  for  evaluation 
should  not  contain:  (1)  Vehicle  size  and 
weight  laws:  (2)  vehicle  traffic  laws 
unless  they  are  unique  in  their 
applicability  to  commercial  motor 
vehicles;  nor  (3)  licensing  or  permit 
laws. 

Guideline  C.  The  compilation  should 
include  all  State  laws,  rules,  regulations, 
standards,  or  orders  related  to  the  safe 
operation  of  commercial  motor  vehicles 


in  interstate  commerce  whether 
addressed  by  the  FMCSR  or  not.  This 
guideline  applies  to  those  laws,  rules, 
regulations,  standards,  or  orders  in 
e^ect  and  also  those  about  to  be 
enacted,  adopted,  or  issued. 

Guideline  D.  To  further  assist  the 
Secretary  and  the  Commercial  Motor 
Vehicle  Safety  Regulatory  Review  Panel 
in  its  evaluation  process,  each  State  law, 
regulation,  rule,  standard,  or  order  must 
be  analyzed  from  two  standpoints. 
stringency  and  applicability. 

"Stringency",  as  required  by  section 
207(d)(1)  of  the  Act,  requires  the  State  to 
indicate  if  the  State  requirement:  (a)  Has 
the  same  effect  as:  (b)  is  less  stringent 
than;  or  (c)  is  additional  to  or  more 
stringent  than  any  requirement  of  the 
FMCSR.  (As  a  convenience,  the  matrix 
chart  shown  at  end  of  this  guideline  may 
be  used). 

When  reviewing  the  State  submission, 
it  is  vital  that  the  Panel  know  to  what 
extent  the  State  requirement  is 
applicable  to  both  for-hire  carriers  (FH) 
and  private  carriers  (P)  or  both. 

It  is  suggested  that  the  following  chart 
(or  a  similar  information  matrix]  be  used 
to  submit  the  comparative  information 
required  by  the  Act. 

Date   

Page of Pages 
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Guideline  E.  List  of  Parts  and 
Subparts  comprising  the  FMCSR  (Title 
49,  Code  of  Federal  Regulations.  Parts 
390  through  399): 

Part  390— Federal  Motor  Carrier 
Safety  Regulations: 
General 

Subpart  A — Defmitions 

Subpart  B — General/Applicability 
Part  391 — Qualifications  of  Drivers 

Subpart  A — General/Applicability 

Subpart  B — Qualifications  and 
Disqualification  of  Drivers 

Subpart  C — Background  and 
Character 

Subpart  D — Examinations  and  Tests 

Subpart  E — Physical  Qualifications 
and  Examinations 

Subpart  F — Files  and  Records 

Subpart  G — Limited  Exemptions 
Part  392 — Driving  of  Motor  Vehicles 

Subpart  A — General/Applicability 

Subpart  B — Driving  of  Vehicles 


Subpart  C — Stopped  Vehicles 
Subpart  D — Use  of  Lighted  Lamps  and 

Reflectors 
Subpart  E — Accidents  and  License 

Revocation;  Duties  of  Driver 
Subpart  F — Fueling  Precautions 
Subpart  G — Prohibited  Practices 
Part  393 — Parts  and  Accessories 

Necessary  for  Safe  Operations 
Subpart  A— General /Applicability 
Subpart  B— Lighting  Devices, 

Reflectors,  and  Electrical  Equipment 
Subpart  C — Brakes 
Subpart  D — Glazing  and  Window 

Construction 
Subpart  E — Fuel  Systems 
Subpart  F — Coupling  Devices  and 

Towing  Methods 
Subpart  G — Miscellaneous  Parts  and 

Accessories 
Subpart  H — Emergency  Equipment 
Subpart  I — Protection  Against  Shifting 

or  Falling  Cargo 


(The  Motor  ( 
9S-554.  98  St 
II.  section  20 
Issued  on: 
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Director.  Bui 
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Part  394 — Notification  and  Reporting  of 

Accidents 
Part  395 — Hours  of  Service  of  Drivers 
Part  396 — Inspection.  Repair,  and 

Maintenance 
Part  397 — Transportation  of  Hazardous 

Materials:  Driving  and  Parking 

Rules 
Part  398 — Transportation  of  Migrant 

Workers 
Part  399— Employee  Safety  and  Health 

Standards 
Subpart  A — K  (Reserved) 
Subpart  L — Step,  Handholds,  and 

Deck  Requirements  for  Commercial 

Motor  Vehicles 
These  Parts  and  Subparts  contain 
over  200  Sections  which  set  forth  each 
of  the  individual  regulations  to  be  used 
in  the  comparison  of  the  State  laws, 
regulations,  rules,  standards,  or  orders. 
A  current  copy  of  the  FMCSR.  with 
amendments,  will  accon^any  these 
guidelines  to  the  Governor  of  each  State. 

Guideline  F.  Because  the  Motor 
Carrier  Safety  Act  of  1984  provides  time 
constraints  for  the  Secretary's 
Commercial  Motor  Vehicle  Safety 
Regulatory  Review  Panel  to  evaluate  the 
requested  compilation  of  State 
requirements,  it  is  requested  that  the 
initial  compilation  and  analysis  be 
submitted  as  soon  as  possible.  States 
are  requested  to  submit  immediately 
upon  enactment,  adoption,  or  issuance 
by  the  State,  any  State  law  or  regulation 
that  becomes  effective  after  April  30. 
1985. 

(The  Motor  Carrier  Safety  Act  of  1984.  Pub.  L 
98-554.  98  Stat.  2829.  October  30. 1984.  Title 
II,  section  207] 

Issued  on:  December  31. 1984. 
Kenneth  L.  Pierson, 

Director.  Bureau  of  Motor  Carrier  Safety. 
|FR  Doc.  85-747  Filed  1-9-85:  8:45  am] 
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49  CFR  Parts  393  and  396 

IBMCS  Docket  No.  MC-113t  Notice  No.  84- 

91 

Parts  and  Accessories  Necessary  for 
Safe  Operation  and  Inspection,  Repair, 
and  Maintenance  : 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 

action:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  FHWA  is  seeking  public 
comment  concerning  the  development  of 
Federal  commercial  motor  vehicle 
inspection  standards  which  would  be 
applicable  to  motor  carriers  engaged  in 
interstate  or  foreign  commerce.  This 
rulemaking  action  is  required  by  section 


210  of  the  Motor  Carrier  Safety  Act  of 
1984.  Section  210  of  the  Act  also  requires 
the  Secretary  to  open  Part  393  of  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSR),  which  concerns 
the  parts  and  accessories  necessary  for 
the  safe  operation  of  commercial  motor 
vehicles,  for  public  comment  and 
review. 

DATE:  Comments  must  be  received  on  or 
before  February  25. 1985. 
ADDRESS:  All  comments  should  refer  to 
the  docket  number  that  appears  at  the 
top  of  this  document  and  must  be 
submitted  (preferably  in  triplicate)  to 
Room  3404,  Bureau  of  Motor  Carrier 
Safety,  400  Seventh  Street  SW.. 
Washington,  D.C.  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address  from 
7:45  a.m.  to  4:15  p.m.,  ET.  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  J. J.  Fuliiu'cky.  Bureau  of  Motor 
Carrier  Safety  (202)  426-0033:  or  Mrs. 
Kathleen  S.  Markman,  Office  of  the 
Chief  Counsel  (202)  42&-0346,  Federal 
Highway  Administration.  Department  of 
Transportation,  400  Seventh  Street,  SW.. 
Washington,  D.C.  20590.  Office  hours 
are  from  7:45  a.m.  to  4:15  p.m.  ET, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  On 
October  11, 1984.  Congress  passed  the 
Motor  Carrier  Safety  Act  of  1984  (Pub.  L 
98-554,  98  Stat.  2829)  (the  Act).  The  Act 
was  signed  into  law  by  the  President  on 
October  30. 1984. 

Background 

This  rulemaking  action  addresses 
section  210  of  the  Act,  which  requires 
the  Secretary  of  Transportation  to 
establish  standards  for  the  annual  or 
more  frequent  inspection  of  all 
commercial  motor  vehicles  engaged  in 
interstate  or  foreign  commerce  which: 
(l)Tlave  a  gross  vehicle  weight  rating  of 
10,001  pounds  or  more;  (2)  are  designed 
to  transport  more  than  15  passengers, 
including  the  driven  or  (3)  are  used  to 
transport  hazardous  materials  in  a 
quantity  which  requires  the  vehicle  to  be 
placarded.  The  current  intent  is  that  any 
inspection  standards  developed  during 
the  course  of  this  rulemaking  will  be 
placed  in  Part  396  of  the  FMCSR.  which 
provides  for  the  adequate  inspection, 
repair,  and  maintenance  of  commercial 
motor  vehicles. 

Section  210  of  the  Act  also  requires 
the  Secretary  to  "initiate  a  rulemaking  to 
afford  interested  parties  an  opportunity 
to  comment  on"  Part  393  of  the  FMCSR. 
We  are.  therefore,  addressing  aspects  of 
Part  393  of  this  rulemaking  action. 

The  purpose  for  this  document  is  to 
obtain  guidance  regarding  Section  210. 


The  successful  completion  of  this 
rulemaking  effort  depends  upon  a 
diverse  flow  of  viewpoints  and 
supporting  data  to  this  public  docket 
The  FHWA  seeks  detailed  answers  to    • 
the  following  requests  for  information. 
Failure  to  provide  complete  data  may 
not  permit  the  FHWA  to  adequately 
consider  the  merits  of  an  interested 
party's  position.  Information  which 
provides  a  rationale  for  a  particular 
position  on  a  question  is  very  important. 
as  is  data  which  estimates  the  cost 
impacts  and  benefits  of  the  action  under 
consideration. 

Section  210 

By  the  passage  of  section  210,  the 
Congress  appears  to  have  expressed  its 
intent  that  there  be  general 
improvements  in  the  commercial  vehicle 
inspection  programs  currently  in  effect. 
Congress  provided  a  number  of 
quidelines  and  points  of  consideration 
which  are  discussed  in  the  following 
paragraphs. 

Section  210(b)  requires  the  Secretary  to 
establish  Federal  standards  for  both  the 
systematic  inspection  of  commercial 
motor  vehicles  and  evidence  that  the 
inspections  have  been  performed.  The 
inspections  are  to  be  on  at  least  an 
annual  basis  unless  the  Secretary  Hnds 
that  another  inspection  system  is  as 
effective.  Public  comment  is  requested 
regauding  other  inspection  systems 
which  would  be  as  effective  as  an 
aimual  or  more  frequent  inspection 
system. 

Many  motor  carriers  are  currently 
permitted  by  State  agencies  to  inspect 
their  own  fleet  of  motor  vehicles.  Would 
such  a  self-inspection  program  be  as 
effective  as  another  type  of  annual  or 
more  frequent  infection  program?  On 
what  basis  should  a  motor  carrier  be 
granted  or  denied  the  privilege  of 
conducting  a  self-inspection  program? 
Guidance  is  requested  as  the  the  level  of 
training  or  qualification  the  individuals 
performing  the  inspection  should  have. 

Many  States  presently  require  the 
periodic  inspection  of  vehicles 
registered  in  that  State.  As  evidence  of 
successful  completion  of  the  inspection, 
a  sticker  is  frequently  placed  on  the 
vehicle.  Since  both  units  of  a 
combination  vehicle  such  as  a  tractor 
semi-trailer  are  required  to  be  inspected, 
evidence  that  the  semi-trailer  has  been 
inspected  would  be  necessary. 
Comments  are  requested  regarding  this 
issue  of  evidence  of  inspection. 

Currentiy,  the  FHWA  field  staff 
conducts  an  "essential  element 
examination"  (EEE)  of  vehicles  selected 
for  inspection  during  unaimounced 
roadside  checks.  The  EEE  emphasizes 
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the  inspection  of  certain  vehicle 
components,  the  failure  of  which  would 
likely  cause  an  accident.  In  general,  the 
inspection  is  restricted  to  an  evaluation 
of  the  vehicle's  brake  system, 
suspension  system,  steering  system, 
tires,  wheels  and  rims.  In  the  past,  the 
field  staff  performed  comprehensive 
inspections  of  motor  vehicles,  during 
which  the  entire  motor  vehicle  was 
evaluated  in  terms  of  the  vehicle 
requirements  contained  in  Parts  393  and 
396  of  the  FMCSR.  These  inspections 
generally  required  between  45  minutes 
to  1  hour  to  complete.  It  was  for  this 
reason  that  the  FHWA  modified  its 
inspection  procedures.  With  the  EEE. 
which  requires  approximately  30 
minutes  to  complete,  the  FHWA's 
limited  field  staff  is  able  to  inspect  more 
vehicles. 

At  the  present  time,  member  States  of 
the  Commercial  Vehicle  Safety  Alliance 
(CVSA)  conduct  roadside  inspections  of 
commercial  motor  vehicles  operating  in 
their  respective  States.  The  inspection  is 
similar  to  the  FHWA's  EEE  inspection 
program  in  that  CVSA  member  States 
emphasize  the  inspection  of  a  limited 
number  of  vehicle  components  which 
have  been  shown  to  contribute  to 
accidents.  Following  a  vehicle's 
successful  completion  of  an  inspection, 
a  sticker  is  placed  on  the  windshield  of 
the  power  unit.  This  sticker  is  generally 
valid  for  3  months.  After  the  3-month 
period  expires,  the  vehicle  may  once 
again  be  selected  by  State  personnel  for 
inspection. 

According  to  the  provisions  of  section 
210(d)(1)(D)  of  the  Act,  States 
participating  in  and  enforcing  the 
provisions  of  the  CVSA  requirements, 
may  not  be  required  by  the  provisions  of 
section  402  of  the  Surface 
Transportation  Assistance  Act  of  1982 
(Pub.  L.  97-424,  96  Stat.  2155;  49  U.S.C. 
2302)  (STAA)  or  the  provisions  of 
section  208  of  this  Act.  to  enforce  the 
inspection  standards  developed  during 
this  rulemaking  procedure.  We  invite 
public  comment  as  to  whether  the 
Secretary  should  interpret  this  to  mean 
that  the  Congress  considered  the  CVSA/ 
EEE  (roadside)  type  of  inspection  to 
meet  the  "as  effective  as  an  annual  or 
more  frequent  inspection  system  " 
requirement  of  section  210(b)  of  the  Act. 
even  though  all  components  required  by 
Part  393  of  the  FMCSR  are  not 
inspected. 

Commenters  should  note  that  section 
210(f)  prohibits  the  DOT  from  requiring 
enforcement  of  the  inspection  standards 
developed  during  this  rulemaking 
procedure  in  those  States  implementing 


the  provisions  of  the  CVSA  program  "if 
the  Secretary  determines  that  such 
Federal  standards  not  having  effect  and 
being  enforced  with  respect  to  such 
inspection  is  in  the  public  interest  and 
consistent  with  public  safety".  However, 
should  the  Secretary  determine  that  the 
Federal  standards  not  having  effect  and 
being  enforced  with  respect  to  such 
CVSA  inspection  is  not  in  the  public 
interest  and  consistent  with  public 
safety,  the  options  available  to  the 
Secretary  are  unclear.  This  is  due  to  the 
fact  that  section  210(d)(1)(D)  prohibits 
the  use  of  the  authority  provided  by 
section  402  of  the  STAA  and  section  208 
of  this  Act,  to  require  use  of  the  Federal 
inspection  standards  developed  in  this 
rulemaking  procedure  by  States 
implementing  the  CVSA  inspection 
system.  Comment  with  respect  to  this 
issue  is  requested. 

Section  208  of  the  Act  provides  for  the 
review  and  possible  preemption  of  State 
regulations.  According  to  the  provisions 
of  this  section,  if  a  State  has  a  law  or 
regulation  which  is  less  stringent  than 
one  issued  under  section  206  of  the  Act, 
the  Secretary  may  preempt  that  State 
requirement.  Consequently,  a  situation 
may  arise  where  a  State  which  is  not 
part  of  the  402  funding  program  (known 
as  the  Motor  Carrier  Safety  Assistance 
Program)  will  not  have  an  inspection 
program  or  has  a  program  that  will 
likely  be  preempted  in  sixty  months,  as 
delineated  in  section  208(c)(3).  What 
incentives  can  be  offered  to  States  to 
adopt  either  the  inspection  standards 
developed  as  a  result  of  this  rulemaking 
or  an  alternative  program? 

An  alternative  approach  which  would 
eliminate  problems  such  as  those 
described  in  the  paragraph  above  would 
be  to  apply  all  regulatory  requirements 
solely  to  the  motor  carrier  industry.  In 
essence  then,  it  would  be  sole 
responsibility  of  the  motor  carrier  to 
insure  that  they  have  complied  with  the 
inspection  requirements  developed  in 
this  rulemaking  action.  How  this  is 
accomplished  would  be  the 
responsibility  of  the  motor  carrier. 
Where  available,  State  inspection 
systems  could  be  acceptable,  along  with 
the  use  of  self-inspection  programs. 
Public  comment  is  requested  concerning 
the  merits  of  this  proposal.  Comment  is 
also  requested  regarding  the  possible 
use  of  commercial  garages,  fleet  leasing 
companies,  major  truckstops,  and 
original  equipment  manufacturers  by 
motor  carriers  to  meet  the  Federal 
inspection  standards  and  regarding  the 
safeguards  which  should  be  imposed  to 
insure  the  competency  of  the  individual 


or  organization  performing  the 
inspection. 

Section  210(c)  requires  the  Secretary 
to  afford  interested  parties  an 
opportunity  to  comment  on  Part  393  of 
the  FMCSR,  which  concerns  the  parts 
and  accessories  necessary  for  safe 
operation.  In  essence.  Part  393  is  the 
basis  for  the  vehicle  inspection  currently 
performed  on  vehicles  operated  by 
motor  carriers  subject  to  the  jurisdiction 
of  the  DOT.  We  invite  public  comment 
regarding  whether  a  need  for  revision  of 
Part  393  exists.  In  the  event  a 
commenler  recommends  a  revision  of  a 
section(8)  now  found  in  Part  393,  it  is 
important  that  detailed  justification  for 
the  revision  be  submitted  along  with 
recommended  language  for  the  revision. 

As  an  adjunct  to  the  comments 
requested  on  Part  393,  it  is  important  to 
note  that  certain  vehicle  components 
presently  evaluated  during  roadside 
vehicle  inspections  are  not  discussed  in 
Part  393.  In  Part  396  of  the  FMCSR, 
which  deals  with  inspection,  repair,  and 
maintenance  issues,  section  396.3(a)(1) 
requires  motor  carriers  subject  to  the 
Regulations  to  ensure  that  all  parts  and 
equipment  required  by  Part  393  are  "in 
safe  and  proper  operating  condition  at 
all  times."  This  section  goes  on  to 
require  that  the  vehicle's  other  parts  and 
accessories  which  may  affect  safety  of 
operating,  including  the  vehicle's  (1) 
frame  and  frame  assemblies,  (2) 
suspension  systems,  (3)  axles  and 
attaching  parts,  (4)  wheels  and  rims,  and 
(5)  steering  systems,  also  be  in  safe  and 
proper  operating  condition.  Public 
comment  is  requested  on  the  issue  of 
expanding  the  present  scope  of  Part  393 
to  include  these  5  items. 

According  to  the  language  of  section 
210(d)(1)(A)  of  the  Act,  a  State  is  not  to 
be  prohibited  "from  imposing  more 
stringent  standards  for  use  in  their  own 
periodic  roadside  inspection  programs 
of  commercial  motor  vehicles." 
Although  section  210(d)(1)  specifically 
prohibits  the  imposition  of  the  authority 
contained  in  section  208,  it  should  be 
noted  that  section  208(c)(4)  permits  the 
Secretary  to  prohibit  continued 
enforcement  of  a  more  stringent  law  or 
regulation  if: 

(A)  There  is  no  safety  benefit 
associated  with  such  State  law  or 
regulation: 

(B)  Such  State  law  or  regulation  is 
incompatible  with  the  regulation  issued 
under  section  206;  or 

(C)  Enforcement  of  such  State  law  or 
regulation  would  be  an  undue  burden  on 
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interstate  commerce.  We  invite  public 
comment  on  this  issue,  including  what 
action  should  be  taken  if  a  more 
stringent  State  inspection  standard  is 
found  to  clearly  violate  (A).  (B).  or  (C) 
above. 

Within  the  context  of  this  rulemaking 
action,  the  FHWA  is  considering  a 
petition  filed  by  Prisoner  Transport 
Service.  Inc.  of  Titusville,  Florida,  which 
requested  an  exemption  from  the 
emergency  egress  requirements  when  a 
motor  vehicle  is  transporting  prisoners. 
The  petitioner  requested  a  waiver  of 
§  393.61(b).  bus  windows;  §  393.61(c). 
push-out  window  requirements;  §  393.62. 
window  obstructions:  and  §  393.63. 
window  markings. 

Prisoner  Transport  Service.  Inc. 
provides  transportation  of  local.  State 
and  Federal  prisoners  on  a  nationwide 
basis.  Many  of  the  prisoners  are  of 
maximum  security  classification  and  the 
remainder  are  all  medium  security.  It  is 
the  petitioner's  position  that  the  matter 
of  public  safety  far  outweighs  the 
remote  possibility  of  injury  to  a  prisoner, 
as  a  result  of  the  inability  to  take 
advantage  of  the  emergency  egress 
provisions.  Public  comment  is  requested 
regarding  the  merits  of  this  petition. 

The  FHWA  has  determined  that  this 
document  contains  neither  a  major  rule 
under  Executive  Order  12291  nor  a 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  A 
draft  regulatory  evaluation  will  be 
prepared  based  upon  the  data  received 
in  response  to  this  notice. 

Based  on  the  information  available  to 
the  FHWA  at  this  time,  the  action  taken 
in  this  rulemaking  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  49  CFR  Parts  393  and 
396 

Highways  and  roads.  Highway  safety. 
Motor  carriers,  Motor  vehicle  safety. 
Parts  and  accessories,  Inspection,  repair, 
maintenance.  j 

(Catalog  of  Federal  Domestic  Assistance 

Program  Number  20.217,  Mufor  Carrier 

Safety)  | 

(49  U.S.C.  3102:  The  Motor  (jarrier  Safety  Act 

of  1984,  Pub.  L.  98-554,  98  Stat.  2829  (October 

30. 1984),  Title  II.  section  210.  49  CFR  1.48  and 

301.60) 

Issued  on:  January  3. 19851 
Kenneth  L.  Pierson. 

Director.  Bureau  of  Motor  Carrier  Safety. 
(PR  Doc.  85-717  Filed  1-9-8S:  8:45  am] 

BILLING  CODE  4910-23-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposal  To  Determine 
Cycladenia  humills  var.  Jonesii  To  Be 
and  Endangered  Species 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Service  proposes  to 
determine  Cycladenia  humilis  var. 
jonesii  (Jones  cycladenia)  to  bean 
endangered  species  under  the  authority 
of  the  Endangered  Species  Act.  as 
amended.  There  are  three  general  areas 
where  this  taxon  occurs  in  the  Canyon 
Lands  section  of  southeastern  Utah,  in 
Emery.  Garfield,  and  Grand  Counties. 
The  four  populations  total  less  than 
2.900  individuals;  over  half  are  on  public 
land  managed  by  the  Bureau  of  Land 
Management  (BLM).  One  major  site  is 
on  State  of  Utah  land,  about  300  plants 
are  on  public  land  in  the  Glen  Canyon 
National  Recreation  Area  of  the 
National  Park  Service  (NPS).  and  one 
small  population  is  possibly  on  private 
land.  A  fifth  population  may  still  occur 
in  southern  Utah  or  in  Mohave  County, 
Arizona,  but  is  known  only  from  an 
indefinite  collection  in  1882. 

The  taxon  grows  on  low  hills  and 
outwash  plains  below  mesas.  The  two 
larger  populations  are  crisscrossed  with 
vehicle  tracks  associated  with  mineral 
and/or  oil  and  gas  exploration.  There  is 
motorcycle  disturbance  to  one  of  the 
smaller  populations,  and  the  risk  of  loss 
of  the  smallest  population  from  erosion. 
This  proposal,  if  made  final,  would 
implement  protection  provided  by  the 
Endangered  Species  Act  of  1973,  as 
amended.  The  Service  is  requesting 
comments  on  this  action. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  March  11, 
1985.  Public  hearing  requests  must  be 
received  by  February  25, 1985. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Regional  Director,  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  25486,  Denver 
Federal  Center,  Denver,  Colorado  80225. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Service's  Regional 
Endangered  Species  Division  at  134 
Union  Boulevard.  4th  floor,  Lakewood, 
Colorado. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  James  L.  Miller,  Regional  Botanist, 
Regional  Endangered  Species  Staff,  at 


either  address  above.  303-234-2496;  FTS 

234-2496. 

SUPPLEMENTARY  INFORMATION: 

Background 

Cycladenia  humilis  var.  jonesii  (Jones 
cycladenia)  is  a  herbaceous  perennial , 
10-15  centimeters  tall,  with  clumps  of 
bright  green  leaves  and  ".  .  .  rosy 
flowers  (that)  somewhat  resemble  small 
morning-glories  and  have  a  charm  that 
thrills  the  beholder"  (Eastwood.  1942). 
Alice  Eastwood  described  the  plant  in 
1942  as  Cycladenia  jonesii  based  on  a 
collection  from  the  San  Rafael  Swell  by 
Marcus  E.  Jones  in  1914.  Except  for  two 
other  San  Rafael  Swell  (Emery  County) 
collections  in  the  1930's.  this  taxon  was 
not  seen  again  until  a  single  plant  was 
discovered  by  Dr.  Stanley  Welsh  in  1968 
in  Castle  Valley  northeast  of  Moab 
(Grand  County),  about  65  miles  east  of 
the  San  Rafael  Swell  (Welsh.  1970). 
Land  ownership  of  this  site  is  unclear:  it 
could  be  BLM.  State  or  private.  He  and 
Dr.  Duane  Atwood  later  changed  Jones 
cycladenia  to  varietal  status  (Welsh. 
Atwood  and  Reveal.  1975).  During 
subsequent  inventories  in  this  new  area, 
about  12-20  individuals  were  located  in 
a  third  population  on  BLM  land  about  5 
miles  to  the  northeast  of  the  second, 
along  Onion  Creek.  These  plants  are 
growing  in  the  lower  edge  of  the  pinyon- 
juniper  community  (5000-5500  feet)  on 
sparsely  vegetated  siltstone  hills  of  the 
Cutler  Formation. 

In  1979.  James  Harris,  then  a  graduate 
student  with  Dr.  Welsh  (who  was 
studying  the  flora  of  the  San  Rafael 
Swell),  rediscovered  Jones  cycladenia  in 
the  area  of  the  1914  collection.  There  are 
at  least  30  total  acres  of  habitat  in  2 
sites  2  miles  apart.  The  larger  site  with 
some  2,000  plants  is  on  public  land 
managed  by  the  BLM,  the  other  has 
some  500  plants  on  State  of  Utah  land. 
This  San  Rafael  Desert  population, 
which  is  east  of  the  San  Rafael  Reef  and 
south  of  Interstate  70,  consists  of  mostly 
mature  plants,  many  of  which  are 
connected  by  underground  stems. 
Therefore,  the  number  of  separate 
individual  plants  is  hard  to  determine 
but  is  certainly  lower  than  the  number 
of  "separate"  above-ground  stems. 
These  plants  are  growing  on  sparsely 
vegetated  gypsiferous  clay  hills,  a 
habitat  similar  to  the  one  in  Grand 
County,  but  of  a  different  formation 
(Summerville)  at  a  different  elevation 
(4600  feet)  and  hence  in  a  different  plant 
community:  Mixed  desert  shrub  with 
Mormon  tea  (Ephedra  torreyana), 
shrubby  wild-buckwheat  (Eriogonum 
corymbosum),  and  other  herbaceous 
perennials.  A  fourth  population  was 
found  during  the  1983  field  season  on 
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the  Chinle  Formation  on  and  near  the 
Purple  Hills,  west  of  Waterpocket  Fold 
in  the  Glen  Canyon  National  Recreation 
Area,  Garfield  County.  This  population 
is  about  90  miles  south  of  the  first  and 
consists  of  approximately  300 
individuals  on  approximately  two  acres 
(Welsh.  1983, 1984a).  A  fifth  population 
from  fiuiher  south  in  Utah  or  from 
northern  Arizona  (possibly  the  Pipe 
Spring  area.  Mohave  County)  may 
remain;  it  is  known  only  from  an  1882 
collection  by  Siler.  but  the  locality 
information  is  indefinite  and  the  site  has 
never  been  relocated  (Holmgren,  1984; 
Welsh.  1984b). 

Cycladenia  humilis  var.  jonesii  is  the 
only  member  of  its  genus  in  the 
Intennountain  West;  the  genus  consists 
of  only  the  one  species  with  two  or  three 
additional  varieties  restricted  to 
California.  While  the  known  occurrence 
of  this  taxon  in  three  general  areas  over 
60  miles  apart  with  different  geologic 
formations  and  elevations  indicates 
some  ecological  amplitude,  the 
populations  are  still  quite  localized  and 
limited  in  number  of  individual  plants. 

The  Canyon  Land  section  of  Utah  has 
more  plant  endemics  than  any  other 
portion  of  the  State,  about  70  taxa 
(Reveal.  1979).  In  addition  to  the 
Cycladenia.  about  13  of  these  taxa  are 
candidates  for  possible  listing  under  the 
Endangered  Species  Act  (48  FR  53639). 
The  Canyon  Lands  are  considered 
relatively  ancient  floristically.  having 
"been  less  affected  by  the  special 
conditions  of  recent  changing 
(geological]  epochs"  (Holmgren.  1972.  p. 
103:  cf.  Reveal.  1979). 

Threats  to  Jones  cycladenia  include 
oil  and  gas  exploration  at  all 
populations,  mineral  explorations  to  the 
San  Rafael  Swell  and  Waterpocket  Fold 
populations,  motorcycle  activity  on  the 
Onion  Creek  population,  and  erosion  at 
Castle  Valley.  The  San  Rafael  Swell  and 
Waterpocket  Fold  populations  are 
staked  with  mining  claims  and 
crisscrossed  with  vehicle  tracks;  the 
former  is  pockmarked  from  exploration, 
while  the  latter  is  near  the  major  access 
road  into  the  Moody  Canyon  oil  lease 
area.  Motorcycle  use  at  the  Onion  Creek 
locale  has  caused  denuded  strips 
through  the  population.  The  single  plant 
clump  at  Castle  Valley  is  on  the  bank  of 
a  deep  gully  subject  to  erosion,  and  the 
area  has  been  subject  to  bulldozer 
activity  in  the  past. 

Section  12  oi  the  Endangered  Species 
Act  of  1973  directed  the  Secretary  of  the 
Smithosonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
report,  designated  as  House  Document 
No.  94-51.  was  presented  to  Congress  on 
January  9, 1975.  On  July  1. 1975.  the 


Director  published  a  notice  in  the 
Federal  Register  (40  FR  27823)  of  his 
acceptance  of  this  report  as  a  petition 
within  the  context  of  section  4(c)(2)  of 
the  1973  Act.  and  of  his  intention 
thereby  to  review  the  status  of  the  plant 
taxa  named  within.  On  June  16, 1976,  the 
Service  published  a  proposed  rule  in  the 
Federal  Register  (41  FR  24523)  to 
determine  approximately  1,700  vascular 
plant  taxa  to  be  endangered  species 
pursuant  to  section  4  of  the  Act.  This  list 
was  assembled  on  the  basis  of 
comments  and  data  received  by  the 
Smithsonian  Institution  and  the  Service 
in  response  to  House  Document  No.  94- 
51  and  the  July  1975  Federal  Register 
notice.  Cycladenia  humilis  var.  jonesii 
was  included  (as  Cycladenia  jonesii)  in 
the  July  1975  notice  (40  FR  27880)  and 
the  June  1976  proposal  (41  FR  24527). 
General  comments  received  in  relation 
to  the  1976  proposal  are  summarized  in 
the  April  26, 1978,  Federal  Register 
publication  (43  FR  17909).  Comments  on 
this  taxon  that  are  received  during  the 
comment  period  for  this  new  proposal 
will  be  summarized  in  the  flnal  rule. 

The  Endangered  Species  Act 
Amendments  of  1978  required  that  all 
proposals  over  2  years  old  be 
withdrawn.  On  December  10, 1979,  the 
Service  published  a  notice  of  the 
withdrawal  of  the  still  applicable 
portions  of  the  June  1976  proposal  along 
with  other  proposals  that  had  expired 
(44  FR  70796).  The  July  1975  notice  was 
replaced  on  December  15, 1980,  by  the 
Service's  publication  in  the  Federal 
Register  (45  FR  82479)  of  a  new  notice  of 
review  for  plants,  which  included 
Cycladenia  humilis  var.  jonesii  (45  FR 
82501).  No  comments  on  this  taxon  have 
been  received  in  response  to  the  1980 
notice.  On  February  15. 1983.  the  Service 
published  a  notice  in  the  Federal 
Register  (48  FR  6752)  of  its  prior  finding 
that  the  petitioned  action  on  this  taxon 
may  be  warranted,  in  accord  with 
section  4(b)(3)(A)  of  the  Act  as  amended 
in  1982. 

In  the  spring  of  1981.  new  field  work 
was  carried  out  at  the  large  San  Rafael 
Swell  population  by  Service  botanists 
and  Utah  Native  Plant  Society  members. 
This  investigation  showed  that  the 
population  remains  limited  in  known 
occurrence,  and  the  impacts  of  mineral 
exploration  continue.  The  Waterpocket 
Fold  population  and  threats  to  it  were 
discovered  in  1983  during  a  survey  for 
rare  plants  funded  by  the  National  Park 
Service.  The  Onion  Creek  population 
was  checked  in  1984. 

On  October  13. 1983.  the  petition 
finding  was  made  that  listing  Jones 
cycladenia  was  warranted  but 
precluded  by  other  listing  actions,  in 
accordance  with  section  4(b)(3)(B)(iii)  of 


the  Act;  notification  of  the  finding  was 
published  in  the  January  20. 1984. 
Federal  Register  (49  FR  2485).  Such  a 
finding  requires  a  recycling  of  the 
petition,  pursuant  to  section  4(b)(3)(C)(i) 
of  the  Act.  Therefore  a  new  finding  must 
be  made;  we  find  that  the  petitioned 
action  is  warranted  and  hereby  publish 
the  proposed  rule  to  implement  the 
action,  in  accord  with  section 
4(b)(3)(B)(ii)  of  the  Act. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  promulgated  to  implement 
the  listing  provisions  of  the  Act  to  be 
codified  at  50  CFR  Part  424;  see  49  FR 
38900,  October  1. 1984.  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or  a 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Cycladenia  humilis 
Bentham  var.  jonesii  (Eastwood)  Welsh 
et  Atwood.  Jones  cycladenia.  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Off-road  vehicle 
use  associated  with  mineral  and  oil  and 
gas  explorations  and  with  recreation  is 
impacting  the  habitat  of  Cyclandenia 
himilis  var.  jonesii.  The  tracks  of 
bulldozers,  trucks,  and  motorcycles  have 
been  observed  in  the  area  of  the  largest 
population  (Anderson.  1981;  Hreha  and 
Geenwood.  1980).  This  San  Rafael  Swell 
habitat  has  been  staked  with  mining 
claims.  Although  none  of  the  claims 
have  been  developed  and  most  may  be 
simply  speculative,  the  danger  of  future 
mining  for  uranium  remains  a 
possibility.  Also,  annual  assessment 
work  is  required  to  maintain  a  valid 
claim.  This  assessment  work  is  a 
continual  disturbance  to  the  habitat. 
Vehicle  tracks  and  mining  claims  are 
also  in  evidence  at  the  Waterpocket 
Fold  population  (Welsh,  1983). 
Motorcycle  activity  is  particularly  heavy 
in  the  midst  of  the  small  Onion  Creek 
population. 

Oil  and  gas  leases  have  been  issued 
either  on  or  immediately  adjacent  to  all 
population  sites.  Vehicle  tracks  in  the 
San  Rafael  Swell  and  Onion  Creek 
habitats  may  relate  to  the  oil  and  gas 
leases,  as  well  as  mining  exploration  in 
the  former  habitat  and  recreation  at  the 
latter  locale.  Leases  issued  and  pending 
adjacent  to  the  population  west  of 
Waterpacket  Fold  indicate  interest  in  tar 
sand  development.  Bulldozers  were 
active  in  1977  in  the  Castle  Valley  area 


Federal  Register  /  Vol.  50.  No.  7  /  Thursday.  January  10.  1985  /  Proposed  Rules 1249 


in  connection  with  oil  and  gas 
exploration  (Holmgren  et  oL  1977; 
Welsh,  1978). 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Not  known. 

C.  Diseas  or predation.  The  solitary 
Cycladenia  plant  clump  found  in  Castle 
Valley  in  1968  was  extant  in  1984.  It  had 
been  partially  damaged  by  trampling 
from  cattle  when  observed  in  1980. 
Trampling  also  is  a  potential  threat  to 
the  San  Rafael  Swell  population 
because  it  is  accessible  to  livestock,  but 
the  probability  of  serious  damage  is  low. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  No  Federal  or 
State  laws  directly  protect  Cyclandenia 
humilis  var.  jonesii  or  its  habitat. 
Although  the  BLM  is  aware  of  this 
taxon.  it  is  not  currently  obligated  to 
regulate  activities  so  as  to  provide  for 
the  conservation  of  the  Cyclandenia.  the 
National  Recreation  Area  is  under 
management  guidelines  for  multiple  use. 
which  could  minimize  surface 
disturbance  but  provide  for  mineral 
extraction.  The  Endangered  Species  Act 
offers  possibilities  for  additional 
protection  of  this  taxon  through  section 
7  (interagency  cooperation) 
requirements  and  through  section  9. 
which  prohibits  removing  and  reducing 
to  possession  a  plant  from  an  area  under 
Federal  jurisdiction. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
arid  climate  and  harsh  soils  of  the 
habitat  of  Jones  cycladenia  make  its 
ecosystem  a  fragile  one,  easily  degraded 
by  surface  disturbances  and  slow  to 
recover  its  natural  condition.  The  two 
populations  at  Onion  Creek  and  Castle 
Valley  may  be  reproducing  only  by 
vegetative  propagation,  and  they  are 
very  small.  They  may  have  little  genetic 
adaptability  over  time.  The  Castle 
Valley  plant  is  on  the  bank  of  a  gully 
subject  to  continuing  erosion. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
taxon  in  detemining  to  propose  this  rule. 
Based  on  this  evaluation,  the  preferred 
action  is  to  list  Cycladenia  himilis  var. 
jonesii  as  an  endangered  species.  With 
less  than  2,900  individuals  known  in  four 
populations  and  the  risk  of  damage  to 
the  Cycladenia  and  its  habitat, . 
endangered  statu» seems  an  accurate 
assessment  of  the  taxon's  condition.  It  is 
not  prudent  to  propose  critical  habitat 
because  doing  so  would  increase  risk  for 
the  taxon,  as  detailed  b^low. 

Critical  Habitat  I 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 


prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  that  is 
considered  to  be  critical  habitat 
concurrent  with  the  determination  that  a 
species  is  endangered  or  threatened. 
The  designation  of  critical  habitat  is  not 
considered  to  be  prudent  when  such 
designation  would  not  be  of  benefit  to 
the  taxon  involved  (50  CFR  424.12).  The 
Service  fmds  that  designation  of  critical 
habitat  is  not  prudent  for  Cycladenia 
humilis  var.  jonesii  at  this  time. 

Critical  habitat  is  not  being  proposed 
due  to  the  possible  threats  to  the  taxon 
from  vandalism  and  collecting.  The 
potential  for  vandalism  exists  from  the 
accessibility  of  the  Cycladenia  habitats 
to  vehicles  and  the  nature  of  the  threats. 
In  addition,  the  plant  is  attractive  and 
conspicuous,  and  could  be  taken  despite 
the  Federal  collecting  prohibition 
discussed  below  because  of  the 
difficulty  of  enforcing  it.  For  example,  if 
critical  habitat  were  designated,  the 
population  on  State  land  would  be  part 
of  it  but  the  Federal  collecting 
prohibition  could  not  apply.  Publication 
of  critical  habitat  localities  and  maps 
would  therefore  increase  the  risk  of 
vandalism  and  taking  for  all 
populations,  and  thus  would  be 
detrimental  to  the  survival  of  the  taxon 
and  not  a  beneficial  and  prudent  course 
of  action.  Federal  and  State  agencies  are 
aware  of  the  taxon's  locations. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  can 
result  in  conservation  actions  by 
Federal.  State,  and  private  agencies, 
groups,  and  individuals.  The 
Endangered  Species  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States,  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  Such  actions 
are  initiated  by  the  Service  as 
appropriate  following  listing.  The 
protection  required  by  Federal  agencies 
and  the  prohibitions  against  taking  and 
trade  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402,  and  are  now  under  revision  (see 
proposal  at  48  FR  29990;  June  29, 1983). 
Section  7(a)(4)  requires  Federal  agencies 
to  confer  informally  with  the  Service  on 


any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species.  If 
a  Federal  action  may  affect  a  listed 
species,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  Possible  effects  from  BLM 
and  NPS  activities  are  expected  to  be 
quite  limited.  Their  management  would 
be  affected,  but  not  to  any  gr^t  extent. 
The  two  agencies  funded  some  of  the 
field  surveys  on  this  taxon,  and  are 
aware  of  it  for  planning  purposes. 
Restricting  traffic  to  some  existing  roads 
and  some  fencing  might  be  required,  as 
well  as  special  care  in  administering 
mining  claims  and  oil  and  gas  leases  so 
that  the  taxon  is  accommodated  in 
exploration  or  any  development  activity. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 17.62. 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plant  species. 
With  respect  to  Cycladenia  humilis  var. 
jonesii,  all  trade  prohibitions  of  section 
9(a)(2)  of  the  Act.  implemented  by  50 
CFR  17.61.  would  apply.  These 
prohibitions,  in  part,  would  make  it 
illegal  for  any  person  subject  to  the 
Jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  or  sell  or  offer  for 
sale  this  taxon  in  interstate  or  foreign 
commerce.  Certain  exceptions  can  apply 
to  agents  of  the  Service  and  State 
conservation  agencies.  The  Act  and  50 
CFR  17.62  also  provide  for  the  issuance 
of  permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  species  under  certain 
circumstances.  No  such  trade  in 
Cycladenia  humilis  var.  jonesii  is 
known.  It  is  not  anticipated  that  many 
trade  permits  would  be  sought  or  issued 
since  this  plant  is  not  common  in  the 
wild  or  known  in  cultivation. 

Section  2(a)(2)(B)  of  the  Act,  as 
amended  in  1982.  prohibits  the  removal 
and  reduction  to  possession  of 
endangered  plant  species  from  areas 
under  Federal  jurisdiction.  This  new 
prohibition  would  apply  to  Jones 
cycladenia.  Permits  for  exceptions  to 
this  prohibition  are  available  through 
section  10(a)  of  the  Act.  until  revised 
regulations  are  promulgated  to 
incorporate  the  1982  amendments. 
Proposed  regulations  implementing  this 
new  prohibition  were  published  on  July 
8. 1983  (48  FR  31417).  and  it  anticipated 
that  these  will  be  made  final  following  ' 
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public  comment.  The  taxon  occurs  in 
large  part  on  land  managed  by  the  BLM 
and  NPS.  It  is  likely  that  few  collecting 
permits  for  the  Cydadenia  will  be 
requested  because  it  has  only  been  of 
scientific  interest.  Requests  for  copies  of 
the  regulations  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  the 
Federal  Wildlife  I^ermit  Office.  MS.  Fish 
and  Wildlife  Service.  Washington.  D.C 
20240  {703/235-1903). 

If  this  taxon  is  listed  under  the  Act. 
the  Service  will  review  it  to  determine 
whether  it  should  be  placed  upon  the 
Annex  of  the  Convention  on  Nature 
Protection  and  Wildlife  Preservation  in 
the  Western  Hemisphere,  which  is 
implemented  through  section  8A(e]  of 
the  Act.  and  whether  it  should  be 
considered  for  other  appropriate 
international  agreements. 

Public  Conunents  Solicited 

The  Service  intends  that  any  final  rule 
adopted  will  be  accurate  and  as 
effective  as  possible  in  the  conservation 
of  each  endangered  or  threatened 
species.  Therefore,  any  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  any 
aspect  of  these  proposed  rules,  are 
hereby  solicited.  Comments  particularly 
are  sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Cycladenia 
humilis  var.  jonesii: 

(2)  The  location  of  any  additional 
populations  of  Cycladenia  humilis  var. 
jonesii  and  the  reasons  why  any  habitat 
of  this  taxon  should  or  should  not  be 
designated  critical  habitat  as  provided 
by  Section  4  of  the  Act: 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this  taxon; 
and 

(4)  Current  or  planned  activities  in  the 
subject  areas  and  their  possible  impacts 
on  Cycladenia  humilis  var.  jonesii. 

Final  promulgation  of  the  regulation 
on  Cycladenia  humilis  var.  jonesii  will 
take  into  consideration  the  comments 
and  any  additional  information  received 
by  the  Service,  and  such 


communications  may  lead  to  adoption  of 
a  final  regulation  that  differs  from  this 
proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Regional  Director.  U.S. 
Fish  and  Wildlife  Service  (see 
ADDRESSES  section  above). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  by  the  National 
Environmental  Policy  Act  of  1969.  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973.  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  plants. 
Endangered  and  threatened  wildlife, 
Fish.  Marine  mammals.  Plants 
(agriculture). 

Proposed  Regulation  Promulgation 

PART  17— (AMENDED! 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I.  Title  50  of  the  Code  of  Federal 
Regulations  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
reads  as  follows: 

Authority:  Pub.  L  93-205.  87  Stat.  884:  Pub. 
L  94-359.  90  Stat.  911:  Pub.  L  95-632.  92  Stat. 
3751:  Pub.  L  96-159.  93  Stat.  1225;  Pub.  L  97- 
304.  96  Stat.  1411  (16  U.S.C.  1531  et  sag.]. 

2.  It  is  proposed  to  amend  S  17.12(h) 
by  adding  the  following,  in  alphabetical 
order  in  the  family  Apocynaceae.  to  the 
List  of  Endangered  and  'Threatened 
Plants: 


§  17.12 
plants. 


Endangered  and  titreatened 


(h)  •  •  • 
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NA  NA. 


Dated:  December  12. 1984. 
G.  Ray  Amett, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

■■'L.'ks. 
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proposed  rules  that  are  applicable  to  the 
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authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  docun>ents  appearir>g  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Martteting  Service 

Nalional  Advisory  Committee  on 
Instrument  Standards  for  Cotton; 
Renewal 

Pursuant  to  the  Federal  Advisury 
Committee  Act  (Pub.  L  92-463).  notice  is 
hereby  given  that  the  Secretary  of 
Agriculture  has  renewed  the  National 
Advisory  Committee  on  Instrument 
Standards  for  Cotton.  The  purpose  of 
the  committee  is  to  provide  advice  to  the 
Secretary  on  the  technical  and  stnentific 
aspects  of  measuring  cotton  fiber  quality 
with  instruments,  and  to  make 
recommendations  with  respect  to  the 
development  and  application  of 
appropriate  standards,  callibration  and 
measurement  procedures.  The 
committee  will  provide  the  Secretary 
with  assistance  in  communicating 
between  the  Department  and  those  who 
are  directly  affected  by  the  ongoing 
transition  from  manual  to  instrument 
classing  of  cotton. 

The  Secretary  has  determined  that  the 
work  of  the  committee  is  in  the  public 
interest  and  is  in  connection  with  the 
duties  of  the  Department  of  Agriculture. 
No  other  advisory  committee  in 
existence  is  capable  of  advising  and 
assisting  the  Department  on  the  task 
assigned,  nor  does  the  Department  have 
alternative  means  to  obtain  the 
technical  and  practical  expertise  ni>eded 
from  private  industry. 

For  further  information,  contact:  Dr. 
H.H.  Ramey,  )r.,  Chief,  Standards  and 
Testing  Branch,  Cotton  Division, 
Agricultural  Marketing  Service.  U.S. 
Department  of  Agriculture.  Washington. 
DC  20250,  (202)  477-2167. 


Dated:  December  26, 1984. 
Ernie  Methias, 

Acting  Assistant  Secretary  for 

Administration. 

(FR  Doc.  85-758  Filed  l-^-S.";:  8:45  ami 

MLUNOCOOC  M10-02-M 

Farmers  Home  Administration 

Natural  Resource  Management  Guide 
Meeting;  Atttens,  GA 

AGENCY:  Farmers  Home  Administration, 

USDA. 

action:  Notice  of  meeting. 

summary:  The  Farmers  Home 
Administration  (FmHA)  State  office 
located  in  Athens,  Georgia,  is 
announcing  a  public  information 
meeting  to  discuss  its  draft  Natural 
Resource  Management  Guide. 
dates:  Meeting  on  January  16. 1<M5, 1:00 
p.m.  to  3:00  p.m. 

Comments  must  be  received  no  later 
than  February  15, 1985. 
ADDRESSES:  Meeting  location  at  ASCS 
Conference  Room,  355  East  Hancock 
Avenue,  Athens,  Georgia 

Written  comments  and  further 
information  will  be  addressed  to:  State 
Director,  FmHA,  355  East  Hancock 
Avenue,  Athens,  Georgia  30601  (404- 
546-2162). 

All  written  comments  will  be 
available  for  public  inspection  during 
regular  work  hours  at  the  above 
address. 

SUPPLEMENTARY  INFORMATION:  FmHA's 
Georgia  State  Office  State  Office  has 
prepared  a  draft  Natural  Resource 
Management  Guide.  The  Guide  is  a  brief 
document  describing  the  major 
environmental  standards  and  review 
requirements  that  have  been 
promulgated  at  the  Federal  and  State 
levels  and  that  affect  the  financing  of 
FmHA  activities  in  Georgia.  The 
purpose  of  the  meeting  is  to  discuss  the 
Guide  as  well  as  to  consider  comments 
and  questions  from  interested  parties. 
Copies  of  the  Guide  can  be  obtained  by 
writing  or  telephoning  the  above 
contact. 

Any  person  or  organization  desiring  to 
present  formal  comments  or  remarks 
during  the  meeting  should  contact 
FmHA  in  advance,  it  possible.  It  will 
also  be  possible  at  the  start  of  the 
meeting  to  make  arrangements  to  speak. 
Time  will  be  available  during  the 


meeting  to  informally  present  brief, 
general  remarks  or  pose  questions. 
Additionally,  a  30-day  period  for  the 
submission  of  written  comments  will 
follow  the  meeting. 

Dated:  |anuary  4, 1985. 
David  |.  Howe, 

Director,  Program  Support  Staff. 

[FR  Doc.  85-760  Filed  1-9-65:  8:45  am| 
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Natural  Resource  Management  Guide 
Meeting;  Mt  Holly,  New  Jersey 

AOENCY:  Farmers  Home  Administration, 
USDA. 

ACTION:  Notice  of  meeting. 


;  The  Farmers  Home 
Administration  (FmHA)  State  Office 
located  in  Mt.  Holly,  New  Jersey,  is 
announcing  a  public  information 
meeting  to  discuss  its  draft  Natural 
Resource  Management  Guide. 

DATES:  Meeting  on  January  24, 1985,  2:00 
p.m.  to  4:00  p.m. 

Comments  must  be  received  no  later 
than  February  23, 1985. 
ADDRESSES:  Meeting  location  at 
Conference  Room,  100  High  Street,  Mt. 
Holly,  New  Jersey. 

Written  comments  and  further 
information  will  be  addressed  to:  State 
Director,  FmHA.  Suite  100, 100  High 
Street.  Mt.  Holly.  New  Jersey  08060 
(609-267-3090). 

All  written  comments  will  be 
available  for  public  inspection  during 
regular  work  hours  at  the  above 
address. 

SUPPLEMENTARY  INFORMATION:  FmH<\'s 
New  Jersey  State  Office  has  prepared  a 
draft  Natural  Resource  Management 
Guide.  The  Guide  is  a  brief  document 
describing  the  major  environmental 
standards  and  review  requirements  that 
have  been  promulgated  at  the  Federal 
and  State  levels  and  that  affect  the 
financing  of  FmHA  activities  in  New 
Jersey.  The  purpose  of  the  meeting  is  to 
discuss  the  Guide  as  well  as  to  consider 
comments  and  questions  from  interested 
parties.  Copies  of  the  Guide  can  be 
obtained  by  writing  or  telephoning  the 
above  contact. 

Any  person  or  organization  desiring  to 
present  formal  comments  or  remarks 
during  the  meeting  should  contact 
FmHA  in  advance,  it  possible.  It  will 
also  be  possible  at  the  start  of  the 
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meeting  to  make  arrangements  to  speak. 
Time  will  be  available  during  the 
meeting  to  informally  present  briet 
general  remarks  or  pose  questions. 
Additionally,  a  30-day  period  for  the 
submission  of  written  comments  will 
follow  the  meeting. 

Dated:  fanuary  4, 1985. 
David  |.  Howe. 

Director,  Program  Support  Staff. 

(FR  Doc.  85-761  Filed  1-9-85;  8:45  amj 
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Federal  Crop  Insurance  Corporation 

IDOC  No.  1847S]  I 

Offer  To  Provide  Nursery  Crops 
Reinsurance  for  Writers  of  Multiple* 
Peril  Crop  Insurance  fH}Mcies 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Notice  of  offer  to  provide 
reinsurance  for  writers  of  multiple-peril 
crop  insurance  policies. 

summary:  The  Federal  Crop  Insiu-ance 
Corijoration  (FCIC)  hereby  gives  notice 
to  writers  to  multiple-peril  crop 
insurance  policies  of  an  offer  to  provide 
reinsurance  coverage  on  nursery  crop 
insurance  policies.  The  intended  effect 
of  this  notice  is  to  publish  the  Nursery 
Crops  Reinsurance  Agreement  presently 
in  effect  for  the  information  of  all 
interested  parties. 
EFFECTIVE  DATE:  January  10, 1985. 

ADDRESS:  Written  comments  on  this 
notice  should  be  sent  to  the  Office  of  the 
Manager,  Federal  Crop  Insurance 
Corporation,  Room  4096,  South  Building, 
U.S.  Department  of  Agriculture, 
Washington.  D.C.,  20250. 

FOR  FURTHER  INFORMATION  CONTACR 

Peter  F.  Cole,  Secretary.  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture.  Washington,  D.C.,  20250, 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  Section 
508(e)  of  the  Federal  Crop  Insurance  Act 
(7  U.S.C.  1501  et  seq.],  as  amended  by 
Pub.  L.  96-365  (September  26, 1980). 
authorizes  and  directs  FCIC  to  offer 
reinsurance,  to  the  maximion  extent 
practicable,  to  writers  of  multiple-peril 
crop  insurance. 

Nursery  Crops  Reinsurance  Treaty 

Nursery  Crops  Reinsurance 
Agreement  between  the  Federal  Crop 
Insurance  Corporation  and  the: 

(company  name) 

of . 

(city,  state). 


The  Federal  Crop  Insurance 
Corporation  (FCIC)  and  the  insurance 
company  named  above  (Company) 
hereby  agree  as  follows: 

Section  I.  Business  Reinsured 

A.  FCIC  will  reinsure,  during  the 
period  of  this  Agreement,  nursery  crop 
insurance  policies  written  or  reinsured 
by  the  Company,  which  comply  with  the 
terms  of  this  Agreement  and  the  Federal 
Crop  Insurance  Act,  as  amended.  The 
Company  agrees  to  cede  to  FCIC  all 
such  policies. 

B.  Only  policies  issued  on  forms  and 
at  rates  approved  by  FCIC  will  be 
reinsured  under  this  Agreement. 

C.  Only  policies  issued  in  accordance 
with  FCIC  approved  Plan  of  Operations 
for  each  reinsurance  year  will  be 
reinsured  under  this  Agreement.  The 
Company  must  submit  on  FCIC's  forms 
a  proposed  Plan  of  Operations  to  FCIC 
for  approval  before  sales  begin  each 
reinsurance  year.  This  Plan  of 
Operations  will  provide  information 
pertaining  to  the  Company's  proposed 
operations  as  may  be  requested  by 
FCIC,  including  but  not  limited  to  the 
maximum  premium  volume  to  be 
reinsured,  state  and/or  county  lines  of 
surplus  reinsurance  requested,  and  the 
identities  of  companies  that  will  be 
reinsuring  through  the  Company. 

D.  The  Company  may  use  other 
reinsurance  for  its  net  risk  retention 
under  this  Agreement.  If  such  other 
reinsurance  is  obtained  by  the 
Company,  recoveries  thereunder  shall 
inure  solely  to  the  benefit  of  the 
Company. 

Section  II.  Commencement  and 
Termination 

A.  This  Agreement  shall  become 
effective  when  signed  by  an  authorized 
representative  of  each  party.  The 
liability  of  FCIC  for  any  loss  under  this 
Agreement  shall  commence 
simultaneously  with  that  of  the 
Company.  FCIC  will  accept  reinsurance 
liability  for  otherwise  complying 
policies  written  before  the  effective  date 
of  this  Agreement  but  after  October  1. 
1984. 

B.  This  Agreement  shall  continue  in 
effect  until  terminated.  It  may  be 
terminated  by  either  party  by  providing 
written  notice  to  the  other  before  March 
1  of  any  year.  Termination  will  be 
effective  at  one  minute  past  midnight 
Eastern  Daylight  Time  on  the  following 
first  day  of  July.  FCIC's  liability  under 
this  Agreement  for  policies  whose 
period  of  coverage  extends  beyond  the 
effective  date  shall  remain  in  force  until 
the  termination  of  the  coverage  for  that 
crop  year  as  provided  by  those  policies. 


C.  At  any  time,  PCIC  may  suspend  its 
obligation  to  continue  acceptance  of 
additional  liability  from  the  Company 
by  providing  urritten  notice  to  the 
Company.  However,  the  reinsurance 
liability  of  FCIC  for  polices  reinsured 
hereunder  that  were  issued  by  the 
Company  before  the  suspension  shall 
remain  in  force  until  the  termination  of 
the  coverage  for  that  crop  year  as 
provided  by  those  policies. 

Section  m.  Reinsurance  Cessions  and 
Premiums 

A.  FCIC's  reinsurance  liability  shall 
be  a  percentage  of  the  Company's 
ultimate  net  losses  in  accordance  with 
the  following  Reinsurance  Schedule,  and 
determined  according  to  the  combined 
loss  ratio  for  all  of  the  Company's 
policies  reinsured  hereunder  that  have 
sales  closing  dates  in  the  reinsurance 
year. 

Reinsurance  Schedule 


Loss  Rabo 

Portion 

o( 

ulti- 
male 

nel 
losses 

aC-by 
FCIC 
(per- 
cent) 

From— 

To- 

000 

2500 

loaoo 

25.01 ._     1 

120.00... 

80.00 

12001 

180.00... 

9000 

160.01 _._ 

200.00. 

95.00 

20001 - 

500.00 _     .   . 

90.33 

500.01  and  above 

100.00 

Example:  If  the  nel  book  premiuin  for  the 
reinsurance  year  was  $200,  and  ultimate  net 
losses  were  $260,  the  loss  ratio  would  be  130. 
FCIC's  reinsurance  liability  would  then  be 
calculated  as  follows: 

Step  1:  Ccilculation  of  loss  in  each  loss  ratio 
range. 

(25.00  -  OJW)  X  $200 =$50 
(120.00  -  25.01)  X  $200= $190 
(160.00-120.01)  X$200=$20* 
(200.00-160.01  X$200=$0 
(500.00 -200D1)X=$0 
Above  500.00= $0 

'Total  losses  paid  were  $260.  therefore 
only  $20  can  be  shown  in  this  loss  ratio  range 
and  zero  in  the  subsequent  ranges. 

Step  2:  Calculation  of  FCIC  liability. 
$50X100.00% =$50 
$190X80.00%=$152 
$20x90i)0%  =  $18 
FCICs  liability  is  $220 

B.  The  Company  shall  pay  FCIC 
eighty-Hve  (85)  percent  of  net  book 
premium  as  reinsurance  premium. 

C.  Loss  ratios  will  be  contputed  to  the 
nearest  hundredth  of  a  percent:  with  the 
numbers  five  (5)  and  above  rounded 
upward  and  the  numbers  four  (4)  and 
below  rounded  downvirard. 
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Section  IV.  Expense  ReimbursemenI  and 
Premiuni  Subsidy 

A.  FCIC  shall  provide  the  Company 
and  administrative  expense 
reimbursement  equal  to  thirty  (30) 
percent  of  net  book  premium  on  policies 
reinsured  under  this  Agreement  for  the 
Company's  administrative  expenses. 

B.  It  is  expressly  agreed  that  FCIC 
shall  not  be  liable  for  any  dividends; 
commissions:  taxes;  board,  exchange,  or 
bureau  assessments;  nor  any  other 
expenses  of  whatever  nature  by  the 
Company,  except  as  provided  in  this 
Agreement. 

C.  FCIC  shall  pay  a  portion  of  each 
producer's  premium  on  the  policies 
reinsured  by  this  Agreement  as 
authorized  by  the  Federal  Crop 
Insurance  Act.  as  amended. 

Section  V.  Remittances 

A.  The  Company  shall  pay  to  FCIC,  at 
the  time  of  submission  of  each  monthly 
or  annual  report  or  amendment  thereto, 
eighty-five  (85)  percent  of  the  net  book 
premium  due  from  sales  of  ail  policies 
during  the  preceding  period,  whether 
collected  or  not.  plus  or  minus  the 
following  amounts: 

1.  Minus  an  amount  equal  to  thirty 
(30)  percent  of  net  book  premium,  as  a 
reimbursement  for  its  administrative 
expenses:  and 

2.  Minus  FCIC's  reinsurance  liability 
for  losses  actually  paid:  and 

3.  Plus  any  interest  charges  or  other 
amounts  due  to  FCIC:  and 

4.  Minus  the  subsidy  for  each 
producer's  premium,  as  provided  in  this 
Agreement:  and 

5.  Plus  or  minus  adjustments  to 
previous  reports. 

B.  FCIC's  share  of  losses  shall  be 
calculated  on  the  basis  of  the  known 
loss  ratio  as  of  the  report  date  and  shall 
be  adjusted  in  each  subsequent  report 
as  necessary. 

C.  When  a  report  or  amendment 
thereto  shows  a  net  balance  due  from 
FCIC  to  the  Company.  FCIC  shall  pay 
the  amount  due  within  fifteen  (15)  days 
after  receipt  of  a  complete  and  correct 
monthly  or  annual  report  or  amendment 
thereto. 

D.  If  the  monthly  or  annual  report  or 
any  amendment  thereto  shows  a 
balance  due  FCIC  the  amount  shown 
shall  be  remitted  with  the  report.  If  a 
payment  is  delinquent,  a  simple  interest 
charge  of  eighteen  (18)  percent  per 
annum  on  said  balance  will  be  assessed. 
This  interest  will  be  calculated  on  a 
daily  basis,  using  a  365-day  year. 

Section  VI.  Reports 

A.  Within  thirty  (30)  days  after  the 
end  of  each  month,  the  Company  shall 


submit  a  monthly  report  to  FCIC,  on 
forms  approved  by  FCIC,  containing  the 
following  information  on  the  reinsured 
policies  for  the  reporting  period: 

1.  The  number  of  nursery  crop 
insurance  policies  sold,  with  the  report 
specifying  the  crop  program  insured,  the 
total  amount  of  coverage,  and  the  net 
book  premium  for  each;  and 

2.  Producer's  subsidy  paid  or  payable 
by  FCIC;  and 

3.  The  reimbursement  for 
administrative  expense  paid  or  payable 
by  FCIC;  and 

4.  Ultimate  net  losses  paid  to  and 
premiums  collected  from  each  insured; 
and 

5.  The  name  and  address  of  each 
applicant  refused  coverage  and  the 
name  and  address  of  each  insured 
whose  coverage  is  cancelled  by  the 
Company;  the  reasons  for  each  refusal 
or  cancellation;  and  the  crop  piograms, 
the  total  amount  of  coverage,  and  the 
net  book  premium  for  each. 

B.  Not  later  than  November  1  of  each 
year,  the  Company  shall  submit  to  FCIC 
an  annual  report  containing  the 
information  required  for  the  final 
settlement  of  the  preceding  reinsurance 
year's  account. 

C.  All  reports  to  FCIC  shall  be  sent  to 
the  Director,  Reinsurance  Division, 
Federal  Crop  Insurance  Corporation, 
USDA.  P.O.  Box  293.  Kansas  City,  MO 
64141. 

Section  VII.  Loss  Adjustment 

A.  The  Company  shall  have  the 
power,  consistent  with  sound  insurance 
practices,  to  settle,  compromise,  or 
contest  by  legal  proceeding  any  claim;  to 
engage  in  reasonable  efforts  to  mitigate 
losses:  and  to  employ  any  person,  firm, 
or  company  in  connection  with  any 
claim. 

B.  No  person  acting  for  the  Company 
whose  compensation  is  based  on  a 
percentage  of  sales  will  adjust  losses: 
settle  claims:  or  manage,  supervise,  or 
coordinate  such  adjustment  or 
settlement. 

C.  If  the  Company  recovers  any 
amount  against  any  claim  and  having 
included  said  claim  payment  in  the 
Company's  monthly  or  annual  report  to 
FCIC,  the  Company  will  include  such 
recovery  in  the  next  monthly  or  annual 
report  to  FCIC;  or.  if  the  annual  report 
has  been  filed,  the  Company  will 
immediately  amend  that  report. 

D.  At  its  own  option  and  expense. 
FCIC,  may  cooperate  with  the  Company 
in  the  adjustment  of  any  claim  or 
participate  in  any  action  brought  against 
the  Company  or  any  of  its  agents  with 
respect  to  any  policy  reinsured 
hereunder. 


Section  VIII.  Field  Underwriting 

A.  The  Company  is  authorized  to 
establish  yield  guarantees  on  each 
policy  reinsured  herein.  The  Company 
warrants  that  it  will  employ  for  this 
purpose  Held  underwriting  procedures 
approved  by  FCIC. 

Section  IX.  Miscellaneous  Clauses 

A.  No  member  of  or  Delegate  to 
Congress  and  no  Resident 
Commissioner  shall  be  admitted  to  any 
share  or  part  of  this  Agreement  or  to  any 
benefit  that  may  arise  therefrom,  except 
that  this  provision  shall  not  be 
construed  to  apply  to  benefits  from  this 
agreement  that  accrue  to  a  corporation 
for  its  general  benefit.  Nor  shall  this 
provision  be  construed  to  prohibit  the 
solicitation  of  any  application  for  crop 
insurance  from  a  Member  of  or  Delegate 
to  Congress  or  from  a  Resident 
Commissioner. 

B.  The  Company  shall  not 
discriminate  against  any  employee, 
applicant  for  employment,  insured,  or 
applicant  for  insurance  because  of  race, 
color,  religion,  sex,  age.  handicap, 
marital  status  or  national  origin. 

C.  The  Company  will  hold  FCIC 
harmless  for  any  loss  FCIC  may  incur  as 
a  result  of  the  Company's  conduct  in  the 
investigation,  negotiation,  defense,  or 
handling  of  any  claim  or  suit  or  in  the 
servicing  of  any  reinsured  policyholder. 

D.  FCIC  and  the  Comptroller  General 
of  the  United  States,  or  their  duly 
authorized  representatives,  shall  have 
access  for  the  purpose  of  investigation, 
audit,  and  examination  to  any  books, 
documents,  papers,  and  records  of  the 
Company  that  are  pertinent  to  this 
Agreement.  The  Company  shall  keep 
records  that  fully  disclose  all  matters 
pertinents  to  this  Agreement,  including 
premiums  and  claims  paid  or  payable 
under  this  Agreement.  Records  relating 
to  premiums  shall  be  retained  and 
available  for  three  (3)  years  after  final 
adjustment  of  such  premiums,  and 
records  relating  to  reinsurance  claims 
shall  be  retained  and  available  for  three 
(3)  years  after  adjustment  of  such 
claims. 

E.  Whenever  any  Company  reinsured 
hereunder  is  unable  to  fulfill  its 
obligations  to  its  policyholders 
reinsured  herein  by  reason  of  a  directive 
duly  issued  by  the  Department  of 
Insurance.  Commissioner  of  Insurance, 
or  similar  authority  of  any  jurisdiction  to 
which  the  Company  is  subject,  FCIC 
shall  accept  as  direct  insurance  all 
policies  affected  by  such  directive,  in 
force  and  subject  to  this  agreement  as  of 
the  date  of  such  inability  or  failure  to 
perform.  In  such  event,  FCIC  will 


Section  X.  I 
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assume  all  obligations  for  unpaid  losses, 
whether  occurring  before  or  after  the 
date  of  transfer.  The  Company  shall 
immediately  pay  to  FCIC  all  funds  in  its 
possession  with  respect  to  all  such 
policies  transferred,  including  but  not 
limited  to  premiums  collected,  loss 
reserves,  and  twenty-five  (25)  percent  of 
the  administrative  expense 
reimbursement  specified  in  this 
agreement.  The  Company  shall  also 
immediately  cede  to  FCIC  the  right  to  all 
producer's  premiums  then  uncollected 
and  the  right  to  twenty-five  (25)  percent 
of  the  administrative  expense 
reimbursement  then  unpaid  by  FCIC. 

Section  X.  Definitions 

A.  "Incurred"  as  applied  to  losses  or 
ultimate  net  losses  shall  mean  losses  to 
crops  covered  by  reinsured  policies 
during  the  period  such  poUcies  are  in 
force. 

B.  "Insured"  means  any  person  issued 
a  policy  of  insurance  reinsured  under 
this  Agreement. 

C.  "Loss  Ratio"  means  the  percentage 
computed  by  dividing  the  amount  of 
ultimate  net  losses  for  the  reinsured 
policies  that  have  sales  closing  date 
occurring  during  the  reinsurance  year  by 
the  net  book  premium  for  the  same 
period,  and  multiplying  the  result  by  one 
hundred  (100). 

D.  "Net  Book  Premium"  means 
premium  payable  by  policyholders  plus 
the  associated  premium  subsidy  payable 
by  FCIC  in  accordance  with  the  Federal 
Crop  Insurance  Act  as  amended,  less 
cancellations  and  adjustments. 

E.  "Reinsurance  year"  means  the 
period  from  July  1  of  any  year  through 
June  30  of  the  following  year. 

F.  "Sales  closing  date"  means  the 
date(s)  approved  by  FCIC  as  the  last 
date  on  which  a  producer  may  apply  for 
multi-peril  crop  insurance  on  specific 
crops  and  in  specific  areas. 

FCIC  herewith  publishes  the  terms 
and  conditions  of  the  Nursery  Crops 
Reinsurance  Agreement  presently  in 
effect  advising  all  interested  parties  of 
an  offer  to  provide  nursery  crops 
reinsurance  for  writers  of  multiple-peril 
crop  insurance  policies. 

The  purpose  of  this  notice  is  to  set 
forth  the  terms  and  conditions  of  the 
Nursery  Crops  Reinsurance  Treaty  as 
follows: 

G.  "Ultimate  net  loss"  means  the  sum 
or  sums  paid  by  the  Company 
(exch'.ding  all  litigation  and  loss 
adjustment  expenses)  on  policies 
reinsured  under  this  Agreement  in 
settlement  of  claims  and  in  satisfaction 
of  judgments  rendered  on  account  of 
such  claims,  after  deduction  of  all 
recoveries  by  the  Company.  Liability  of 
FCIC  for  any  damages  assessed  against 


the  Company  arising  out  of  its  conduct 
in  the  handling  of  any  claims  or  suits  or 
in  servicing  its  policyholders  is 
specifically  excluded  from  this 
Agreement.  Nothing  herein  shall  be 
construed  to  mean  that  losses  incurred 
in  accordance  with  this  Agreement  are 
not  recoverable  until  the  Company's 
ultimate  net  loss  has  been  ascertained. 

Approved  and  Accepted  for 

FCIC 

(Signature) 
(Name) 


(Title) 


(Date) 
Company 


(Signature] 


(Name) 


(Title) 


(Date). 

Done  in  Washington,  D.C.,  on  December  13, 
1984. 

Peter  F.  Cole, 

Secretary.  Federal  Crop  Insurance 
Corporation. 

Dated:  January  3. 1985. 
Approved  by: 
Mertitt  W.  Sprague, 

Manager. 

[FR  Doc.  85-710  Filed  1-9-85:  8:45  amj 

BILUNQ  CODE  MIS-OS-H 

Soil  Conservation  Service 

Kanawha  Twomile  Creek  Watershed, 
WV;  Deauthorization  of  Federal 
Funding 

AGENCY:  Soil  Conservation  Service, 
USDA. 

action:  Notice. 

summary:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Act, 
Pub.  L  83-566.  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  622);  the  Soil  Conservation  Service 
Gives  notice  of  the  deauthorization  of 
Federal  Funding  for  the  Kanawha 
Twomile  Creek  Watershed  project, 
Kanawha  County,  West  Virginia, 
Effective  on  November  29, 1984. 

RPR  FURTHER  INFORMATION  CONTACT: 

Rollin  N.  Swank,  State  Conservationist, 
Soil  Conservation  Service,  75  High 
Street,  Room  301,  Morgantown,  WV, 
26505,  telephone:  304-291-4151. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904.  Watershed  Protection 
and  Flood  Prevention.  State  and  local  review 
procedures  for  Federal  and  federally  assisted 
programs  and  projects  are  applicable) 

Dated:  January  2. 1965. 
Rolin  N.  Swank, 
State  Conservationist. 
|FR  Doc.  85-709  Filed  1-9-85:  8:45  amJ 

BILLING  CODE  3410-16-M 


DEPARTMENT  OF  COIMIMERCE 
international  Trade  Administration 

[0-588-040] 

Certain  Fasteners  From  Japan; 
Preliminary  Results  of  Administrative '^ 
Review  of  Countervailing  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 
Administrative  Review  of 
Countervailing  Duty  Order. 

SUMMARY:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  certain 
fasteners  from  Japan.  The  review  covers 
the  period  January  1, 1983  through 
December  31, 1983. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  the  aggregate  net  subsidy  to 
be  0.05  percent  ad  valorem,  a  rate  the 
Department  considers  to  be  de  minimis. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  January  10. 1983. 

FOR  FURTHER  INFORMATION  CONTACT 

Al  Jemmott  or  Lorenza  Olivas,  Office  of 
Compliance.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230; 
telephone  (202)  377-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  11, 1984,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (49  FR 
20041)  the  final  results  of  its  last 
administrative  review  of  the 
countervailing  duty  order  on  certain 
fasteners  from  Japan  (42  FR  23147.  May 
16, 1977;  amended  by  44  FR  31972,  June 
4, 1979)  and  announced  its  intent  to 
conduct  the  next  administrative  review. 
As  required  by  section  751(a)(1)  of  the 
Tariff  Act  of  1930  ("the  Tariff  Act"),  the 
Department  has  now  conducted  that 
administrative  review. 


1256 


Federal  Register  /  Vol.  50.  No.  7  /  Thureday.  January  10.  1985  /  Notices 


Scope  of  tfa«  Review 

Imports  covered  by  the  review  are 
shipments  of  all  Japanese  fasteners 
currently  classifiable  under  items 
648.5400  and  646.5600.  and  non-metric 
Japanese  fasteners  currently  classifiable 
under  items  646.1700.  646.4000.  646.4100. 
646.4920.  646.4940.  646.5100.  646.5300. 
646.^^.  646.6020.  646.6040.  646.6320. 
646.6340.  646.6500.  646.7200,  646.7400. 
646.7500.  646.7600.  and  646.7800.  of  the 
Tariff  Schedules  of  the  United  States 
Annotated.  The  review  covers  the 
period  Januai^  1. 1983  through 
December  31, 1983.  and  the  following 
programs:  (1)  Benefits  received  under 
the  "Temporary  Measures  Act  for  Small 
and  Midsized  Businesss  with  regard  to 
the  High  Yen  Exchange  Market"  ("High 
Yen  Law"):  (2)  the  deferral  of  income 
taxes  on  export  earnings  under  the 
Overseas  Market  Development  Reserve 
("OMDR");  and  (3)  other  loans  given  at 
preferential  rates  by  the  People's 
Finance  Corporation,  the  Bank  of 
Commerce  and  Industrial  Cooperatives, 
the  Small  Business  Finance  Corporation, 
and  the  Japan  Development  Bank. 

Analysis  of  Programs 

(l)High  Yen  Law 

The  two  methods  of  assistance 
available  under  the  High  Yen  Law  and 
previously  used  by  the  fasteners 
industry,  loans  at  preferential  rates  and 
deferral  of  payment  of  interest  on  these 
loans,  were  terminated  prior  to  the 
period  of  this  review.  Loans  were  for  a 
period  of  six  years  and  their  benefits 
continued  during  1983.  The  third  method 
of  assistance,  special  government  credit 
guarantees,  was  not  used  by  the 
fasteners  industry.  We  have  calculated 
the  aggregate  benefit  from  this  program 
to  be  0.002  percent  ad  valorem. 

(2)  OMDR 

The  Japanese  government  o^ers  the 
OMDR  program  to  firms  with  a  total 
capitalization  of  500  million  yen  or  less. 
The  program  allows  a  firm  the 
opportunity  to  set  aside  a  portion  of 
income  earned  on  overseas  operations. 
The  amount  set  aside  escapes  taxation 
for  up  to  5  years.  Twenty  percent  of  the 
amount  set  aside  must  be  returned  to 
taxable  income  each  year,  and  the  total 
amount  must  be  returned  by  the  end  of 
the  fifth  year.  We  have  considered  the 
taxes  owed  on  these  amounts  set  aside 
to  be  zero  interest  loans  made  by  the 
government.  We  used  as  the  benchmark 
the  average  short-term  interest  rate 
charged  to  small  and  medium  sized 
enterprises  as  reported  by  the  Japanese 
government.  We  have  calculated  the 
benefit  under  the  OMDR  program  to  be 
0.50  percent  ad  valorem. 


(3)  Other  Preferential  Loan  Programs 

From  information  received  from  the 
Government  of  Japan,  we  conclude  that 
the  fasteners  industry  did  not  receive 
preferential  loans  during  the  period  of 
review  from  the  People's  Finance 
Corporation,  the  Small  Business  Finance 
Corporation,  the  Bank  of  Commerce  and 
Industrial  Cooperatives,  or  the  Japan 
Development  Bank. 

Preliminary  Results  of  the  Review 

As  a  result  of  the  review,  we 
preliminarily  determine  the  aggregate 
net  subsidy  to  be  0.05  percent  ad 
valorem  for  the  period  of  review.  The 
Department  considers  any  rate  less  than 
0.50  percent  ad  valorem  to  be  de 
minimis.  Therefore,  the  Department 
intends  to  instruct  the  Customs  Service 
not  to  assess  countervailing  duties  on 
any  shipments  of  this  merchandise 
exported  on  or  after  January  1. 1983  and 
on  or  before  December  31. 1983. 

Further,  the  Department  intends  to 
instruct  the  Customs  Service  to  continue 
to  waive  the  collection  of  a  cash  deposit 
of  estimated  countervailing  duties,  as 
provided  for  by  section  751(a)(1)  of  the 
Tariff  Act.  on  all  shipments  of  this 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  this  administrative  review. 
This  deposit  waiver  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  45 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  5  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  at  a 
hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  S  355.41  of  the  Commerce 
Regulations  (19  CFR  355.41). 

Dated:  January  3.  1985. 
Alan  F.  HdnMr. 

Deputy  Assistant  Secretary,  Import 
Administration. 

|FR  Doc.  85-736  Filed  1-9-85:  8:45  am) 

BHJJMO  COOC  MtO-OS-4t 


(A-428-0371 

Drycleaning  Machinery  From  West 
Germany;  Final  Results  of 
Administrative  Review  of  Dumping 
Finding 

agency:  International  Trade 
Administration/Import  Administration, 
Commerce. 

ACTIOm:  Notice  of  Final  Results  of 
Administrative  Review  of  Dumping 
Finding. 

summary:  On  December  14. 1981.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  dumping  finding  on 
drycleaning  machinery  from  the  Federal 
Republic  of  Germany.  The  review  covers 
the  two  known  manufacturers  and/or 
exporters  of  this  merchandise  to  the 
United  States  and  separate  time  periods 
for  each  firm  through  June  30. 1980. 

We  gave  interested  parties  an 
opportunity  to  submit  oral  or  written 
comments  on  the  preliminary  results.  At 
the  request  of  the  exporters,  we  held  a 
public  hearing  on  February  8. 1982. 
Based  on  our  analysis  of  the  comments 
received,  we  have  made  adjustments  to 
the  dumping  margins  for  both  firms.  The 
Department  is  deferring  until  the  next 
review  assessment  of  certain  machines 
sold  by  one  company  as  part  of  fully  or 
partially  equipped  drycleaning 
establishments. 

EFFECTIVE  DATE:  January  10. 1985. 
FOR  FURTHER  INFORMATION  CONTACT. 

Arthur  N.  DuBois.  Office  of  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230;  telephone:  (202)  377-2209. 
SUPPI.EMENTARV  INFORMATION: 

Background 

On  November  8. 1972.  the  Treasury 
Department  published  in  the  Federal 
Register  (37  FR  23715)  a  dumping  finding 
with  respect  to  drycleaning  machinery 
from  the  Federal  Republic  of  Germany. 
On  December  14. 1981,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (46  FR 
60868-60869)  the  preliminary  results  of 
its  administrative  review  of  the  finding. 
The  Department  has  now  completed  that 
administrative  review. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  drycleaning  machinery, 
currently  classifiable  under  item 
670.4100  of  the  Tariff  Schedules  of  the 
United  States  Annotated.  The  review 
covers  the  two  known  manufacturers 
and/or  exporters  of  West  German 
drycleaning  machinery  to  the  United 


review. 
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nistration. 


States,  Seco  Maschinenbau  GmbH  &  Co. 
and  Boewe  Maschinenfabrik  GmbH. 

This  review  covers  Seco  for  all  lime 
periods  up  through  June  30, 1980,  for 
which  assessments  instructions  ("master 
lists")  were  not  issued  by  the  Treasury 
Department.  The  review  for  Boewe 
covers  the  one-year  period  from  July  1. 
1979,  through  June  30, 1980.  We  will 
analyze  Boewe's  sales  of  drycleaning 
machinery  during  previous  unreviewed 
periods,  and  certain  machines  sold 
during  the  current  review  period  as  part 
of  fully  or  partially  equipped 
drycleaning  establishment  packages,  in 
a  subsequent  administrative  review. 

Anaylsis  of  Conunents  Received 

Interested  parties  were  invited  to 
comment  on  our  preliminary  results.  At 
the  request  of  the  respondents,  we  held 
a  hearing  on  February  8. 1982. 

We  received  the  following  comments 
from  the  petitioner,  Vic  Manufacturing 
Company. 

(1)  Comment.  The  notice  of 
preliminary  results  presented  the 
Department's  factual  determinations.  No 
submissions  up  to  the  time  of 
publication  of  the  preliminary  results 
challenged  the  Department's  Hndings. 
Since  no  submissions  were  made,  the 
respondents  cannot  now  argue  against 
the  Department's  decision  and  the 
Department  must  not  modify  its 
decision. 

Department's  Position.  The  comment 
period  after  publication  of  the 
preliminary  results  of  administrative 
review  is  the  time  the  Department 
allows  for  interested  parties  to  challenge 
its  findings.  The  respondent.firms 
correctly  adhered  to  our  procedures  in 
requesting  a  hearing  to  comment  on  the 
Department's  preliminary  results. 

(2)  Comment.  Both  Seco  and  Boewe 
failed  to  provide  timely  submissions  in 
response  to  the  Department's 
questionnaire. 

Department 's  Position.  We  generally 
do  not  accept  data  after  publication  of 
the  preliminary  results  except  when 
mitigating  circumstances  exist.  In  this 
case,  we  accepted  data  submitted  by 
Boewe  and  its  U.S.  subsidiary.  American 
Permac.  Inc..  after  publication  of  the 
preliminary  results  only  when  it 
clarified  previously  submitted  data.  We 
did  not  accept  Seco's  additional  data 
submitted  after  publication  of  our 
preliminary  results.  Seco  failed  to 
respond  at  all  to  our  repeated  requests 
for  additional  information  during  the 
review. 

(3)  Comment.  Boewe's  sales  through 
independent  agents  to  end-users  in 
Germany  are  made  at  a  comparable 
level  of  trade  to  the  sales  of  Permac  to 
distributors  in  the  U.S. 


Department's  Position.  We  agree.  See 
our  position  under  Comment  28. 

(4)  Comment,  The  Department  should 
verify  that  Permac  engages  in  a  practice 
of  accepting  trade-ins.  No  American 
manufacturer  of  drycleaning  machinery 
deals  with  trade-ins  or  secondhand 
units.  The  U.S.  manufacturer  may  allow 
a  small  discount,  but  no  profit  is  made 
by  the  manufacturer  or  trade-ins. 

Department's  Position.  See  our 
position  under  Comment  15. 

(5)  Comment.  The  fact  that  the 
respondents  have  had  to  allocate  their 
expenses  on  home  market  sales 
supports  a  finding  that  the  expenses  are 
indirect  in  nature. 

Department's  Position.  If  we 
determine  that  expenses  are  not  directly 
related  to  sales,  we  do  not  allow  them 
as  circumstance-of-sale  adjustments.  In 
this  case  the  circumstance-of-sale 
adjustments  were  based,  when 
necessary,  on  reasonable  allocations  of 
selling  costs  shown  in  the  product  sales 
records  of  the  narrowest  corporate 
accounting  unit.  The  Department 
maintains  that  allocated  expenses  may 
be  considered  direct  selling  expenses. 
See  Smith-Corona  Group  v.  United 
States.  713  F.2d  1568  {Fed.  Cir.  1983). 

We  received  the  following  comments 
from  Seco  and  its  related  U.S. 
subsidiary,  Multimatic  Corporation. 

(6)  Comment.  The  Department  should 
make  adjustments  for  differences  in  the 
physical  characteristics  between  U.S. 
and  West  German  merchandise  sold  by 
Seco. 

Department's  Position.  Wherever 
possible,  based  on  the  Seco  submission, 
the  Department  compared  merchandise 
sold  in  the  U.S.  with  identical 
merchandise  sold  in  the  home  market. 
Where  there  were  no  sales  or  offers  for 
sale  of  identical  mechandise  in  the  home 
market,  the  Department  chose  for 
comparison  the  home  market  models 
most  similar  to  the  relevant  U.S.  models. 

Seco  did  not  provide  cost  data  to 
support  claimed  adjustments  for 
differences  in  the  merchandise. 
Therefore,  the  Department  made  no  such 
adjustments. 

(7)  Comment.  The  Department  should 
not  reduce  the  exporter's  sales  price 
("ESP")  by  the  amount  provided  in 
Multimatic's  submission  for  "additional 
charges  in  Germany"  related  to  those 
sales  because  such  charges  did  not 
exist.  The  inclusion  of  such  charges  in 
the  company's  submission  was  pure 
clerical  error. 

Department's  Position.  Section  772(d) 
(2)  (A)  of  the  Tariff  Act  of  1930  ("the 
Tariff  Act")  requires  that  the 
Department  reduce  the  U.S.  price  by 
charges  incident  to  bringing  the 
merchandise  to  the  United  States.  In 


doing  so,  we  included  the  amount  for 
"additional  charges  in  Germany"  given 
in  Multimatic's  response  to  our 
questionnaire. 

Six  months  prior  to  publication  of  our 
preliminary  results,  we  asked 
Multimatic  to  provide  additional 
information  with  regard  to  these 
expenses  in  Germany.  We  received  no 
response  to  our  request.  Therefore,  we 
have  not  accepted  Multimatic's 
assertion. 

(8)  Comment.  The  Department's 
reduction  of  exporter's  sales  price  for 
"technical,  sales,  administrative  and 
warranty  expenses"  was  too  high.  The 
amounts  for  these  expenses  are  much 
lower  than  the  amounts  deducted  by  the 
Department. 

Department's  Position.  The 
respondent  provided  no  explanation  of 
its  claim  that  the  expenses  the 
Department  used  were  too  high. 
Therefore,  the  Department  used  the  best 
information  available;  i.e.,  the 
company's  response,  and  deducted  all 
selling  expenses  as  direct  selling 
expenses  in  calculating  exporter's  sales 
price. 

(9)  Comment.  In  calculating  foreign 
market  value,  the  Department  should 
allow  adjustments  for  differences  in 
circumstances  of  sale. 

Department's  Position.  Seco  failed  to 
provide  adequate  quantification  for  its 
claimed  circumstance  of  sale 
adjustments.  Therefore,  we  made  no 
changes  our  calculations. 

(10)  Comment,  Section  353.15(c)  of  the 
Commerce  Regulations  regarding  ESP 
offsets  is  inapplicable  since  Seco  incurs 
absolutely  no  selling  expenses  in  the 
U.S. 

Department's  Position,  While  Seco 
may  hot  directly  incur  selling  expenses 
in  the  U.S.,  its  related  party,  Multimatic, 
does  incur  such  expenses.  In  an 
exporter's  sales  price  comparison,  the 
Department  considers  a  related  U.S.  firm 
to  be  a  selling  arm  of  the  foreign 
manufacturer  and  bases  its  comparisons 
on  the  (resale  prices  of  the  subsidiary. 

(11)  Comment.  Seco  and  Multimatic 
relied  on  past  Treasury  practice  in 
submitting  their  responses  to  the 
Department.  The  companies  could  not 
have  known  that  their  responses  were 
inadequate. 

Department's  Position.  In  addition  to 
the  Department's  original  questionnaires 
(which  differ  from  prior  Treasury 
Department  questionnaires),  the 
Department  in  writing  requested 
additional  information  from  the  two 
firms  and  clarification  of  their  original 
responses.  We  received  no  reply.  The 
Department  notified  the  firms  of 
inadequacies  in  their  responses  long 
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before  publication  of  the  preliminary 
results.  Therefore,  we  disagree  that  the 
firms  could  reasonably  rely  on  past 
Treasury  practice  or  were  unaware  of 
inadequacies  in  their  responses. 

We  received  the  following  comments 
from  Boewe  and  Permac. 

(12)  Comment  The  Department  should 
use  average  prices  to  calculate  foreign 
market  value  rather  than  individual 
sales  prices.  This  is  consistent  with  past 
Treasury  practice  and  the  status  permits 
such  averaging.  Further,  the  use  of 
individual  home  market  sales  prices 
within  a  limited  135-day  window  is 
distortive. 

Department's  Position.  The 
Department  has  decided  to  use 
weighfed-avtrage  home  market  prices 
for  the  period  of  review.  We  have 
calculated  these  averages  on  a  model- 
by-model  basis  for  the  two  periods  in 
which  the  price  lists  were  in  effect. 

(13)  Comment.  The  Department 
improperly  used  confirmation  dates, 
rather  than  the  dates  of  invoice  and 
delivery,  in  establishing  dates  of  sale  for 
its  foreign  market  value  calculations. 

Department's  Position.  It  is  long- 
standing Treasury  Department  and 
Commerce  Department  policy  to  use  the 
date  on  which  all  the  terms  of  sale, 
including  price,  are  fixed.  In  this  case 
the  price  was  fixed  on  the  confirmation 
date. 

(14)  Comment.  The  Department  should 
uniformly  allow  Boewe's  cash  discounts 
as  deductions  from  foreign  market  value 
since  they  are  freely  offered  and 
generally  granted. 

Department's  Position.  The 
Department  grants  allowances  for 
expenses  actually  incurred.  Therefore, 
the  Department  allowed  only  those 
discounts  that  actually  were  given. 

(15)  Comment.  The  Department  should 
accept  as  direct  selling  expenses  on 
sales  of  new  machines  Boewe's  losses 
on  resales  of  trade-in  machines.  Boewe 
supported  its  claim  with  documentation 
in  its  pre-hearing  brief. 

Alternatively,  if  the  Department 
continues  to  use  individual,  rather  than 
weighted-average,  home  market  prices, 
then  the  amount  credited  by  Boewe  for 
trade-ins  should  be  treated  as  discounts 
in  the  home  market.  Similarly,  the 
Department  should  accept  Permac's 
profit  on  its  trade-in  business  in  the  U.S. 
as  a  "negative  selling  expense"  and 
increase  United  States  price 
accordingly. 

Department's  Position.  We  do  not 
consider  profits  and  losses  on  the  sales 
of  any  machines  to  be  selling  expenses, 
whether  direct  or  indirect.  Therefore,  no 
adjustment  is  warranted. 

Whether  or  not  the  Department  uses 
individual  sales  as  the  basis  for  foreign 


market  value,  we  do  not  consider  the 
amount  deducted  from  the  price  of  a 
new  machine  for  a  trade-in  to  be  a 
discount.  The  amount  of  that  credit  is  a 
measure  of  the  value  to  Boewe  of  the 
used  machine. 

(16)  Comment.  Boewe  maintains  that, 
in  calculating  foreign  market  value,  the 
Department  should  accept  its  claims  for 
bad  debt  expenses  and  credit  insurance 
as  direct  selling  expenses.  Boewe 
supplied  supporting  documentation  in  its 
pre  hearing  brief  to  show  that  these 
expenses  were  incurred  for  specific 
customers. 

Department's  Position.  The 
Department  maintains  that  the  bad  debt 
expenses  are  not  direct  selling  expenses 
because  they  do  not  directly  relate  to 
the  sales  under  consideration.  Similarly. 
payment  of  premiums  for  credit 
insurance  is  not  a  direct  selling  expense. 

(17)  Comment.  The  Department  should 
not  treat  advertising  as  a  direct  selling 
expense  in  its  ESP  calculation  of  United 
States  price  since  the  prior  established 
practice  in  this  case  was  to  treat  such 
advertising  as  an  indirect  selling 
expense. 

Department's  Position.  Permac 
provided  adequate  clarification  of  the 
amounts  claimed.  Therefore,  we  have 
decided  to  accept  advertising  as  an 
indirect  selling  expense. 

(18)  Comment.  The  Department  should 
allow  Boewe's  warranty/guarantee 
expenses  as  direct  circumstance-of-sale 
adjustments.  The  Department  now  has 
all  documentation  necessary  to  support 
Boewe's  claim. 

Department's  Position.  Boewe 
provided  clarification  of  the  amounts 
claimed  for  direct  selling  expenses. 
Therefore  we  have  decided  to  allow  the 
warranty/guarantee  expense 
adjustment. 

(19)  Comment.  The  Department  should 
accept  product  maintenance  (product 
recall)  expenses  as  a  direct 
circumstance-of-sale  adjustment.  Boewe 
supported  its  claim  with  copies  of 
representative  service  reports  which 
show  that  product  maintenance  is  not 
research  and  development,  but  rather 
the  repair  of  defects  discovered  in 
machines  already  sold. 

Department's  Position.  We  agree  that, 
since  such  repair  expense  is  similar  to  a 
warranty  expense,  it  should  be  allowed 
as  a  cireumstance-of-sale  adjustment. 

(20)  Comment.  The  Department  should 
accept  Boewe's  claim  that  the  expenses 
it  incurs  in  maintaining  the  service 
department  are  direct  selling  expenses. 
Boewe  submitted  source  documentation 
to  support  its  claim. 

Department's  Position.  We  do  not 
consider  the  expenses  incurred  in 
maintaining  Boewe's  service  department 


to  be  direct  selling  expenses.  Boewe's 
customers  pay  for  the  claimed  service. 
The  Department  considers  the  costs  of 
maintaining  the  service  department  to 
be  overhead  and.  therefore,  indirect 
expenses,  and  has  included  them  in  its 
calculation  of  the  ESP  offset. 

(21)  Comment.  In  calculating  foreign 
market  value,  the  Department  should 
allow  Boewe's  warehousing  expenses  as 
direct  selling  expenses.  These  expenses 
relate  to  machines  covered  by  specific 
confirmations,  i.e.,  expenses  which  the 
Department  should  consider  to  be  after- 
sale  direct  selling  expenses.  However,  if 
the  Department  agrees  with  Boewe  that 
a  confirmation  does  not  constitute  a 
sale,  then  warehousing  expenses  should 
continue  to  be  treated  as  indirect  selling 
expenses. 

Department's  Position.  Boewe  has  not 
established  that  its  warehousing 
expenses  directly  relate  to  the  sales 
under  consideration.  Thus,  the 
Department  does  not  consider  these 
warehousing  expenses  to  be  direct 
selling  expenses.  Further,  the 
Department  does  not  consider  these 
specific  warehousing  expenses  in 
Germany  to  be  selling  expenses  at  all 
and  has  not  included  them  in  its 
calculation  of  the  ESP  offset.  See 
Comment  13  for  our  position  on 
confirmations  and  the  date  of  sale. 

(22)  Comment.  In  calculating  the  ESP 
offset  the  Department  should  allow 
Boewe's  claimed  "traffic"  expenses  as 
indirect  selling  expenses.  The  traffic 
department,  which  is  responsible  fo. 
arranging  for  freight,  insurance, 
transportation  and  the  like,  provide;:  in 
essential  service  which  is  integrally 
related  to  the  sale  of  these  machines  in 
the  home  market. 

Department's  Position.  Boewe  incurs 
traffic  expenses  in  the  home  market  on 
its  sales  to  all  markets.  Since  Boewe 
was  unable  to  properly  quantify  the 
portion  of  traffic  expenses  incurred  on 
home  market  sales,  we  did  not  include 
this  expense  as  an  indirect  selling 
expense. 

[H]  Comment.  The  Department  should 
allow  Boewe's  "management"  expenses 
as  indirect  selling  expenses.  The 
expenses  reported  for  management  do 
not  differ  from  expenses  reported  for 
sales  personnel  under  the  category  of 
sales  office  expenses,  except  that  the 
management  expenses  are  limited  to  the 
sales-related  work  of  company  officers. 

Department's  Position.  The 
Department  considers  expenses  incurred 
for  corporate  officers  not  directly 
involved  in  the  company's  sales  function 
to  be  corporate  overhead  expenses,  not 
selling  expenses.  Therefore,  the 
Department  has  not  included  an 


adjustment  for  "management"  expenses 
In  its  calculations. 

(24)  Comment.  Congress  intended  that 
all  selling  expenses  be  deducted  in 
calculating  foreign  market  value.  The 
division  of  selling  expenses  Into  direct 
and  indirect  expenses  is  not  authorized 
by  statute,  nor  is  the  ESP  offset  cap. 

Department's  Position.  The  Court  of 
International  Trade  recently  found 
support  for  our  practices  regarding  the 
division  of  selling  expenses  into  direct 
and  indirect  expenses. 

The  Department  is  aware  that  the 
Court  of  International  Trade  has  held 
that  the  offset  cap  is  arbitrary  and 
beyond  the  Department's  authority.  See 
Silaver  Reed  Americ,  Inc.  v.  United 
States,  581  F.  Supp.  129a  1294-«5  (CIT 
1984):  however,  we  are  appealing  the 
decision  by  the  Court  of  International 
Trade  and  will  continue  to  use  the  ESP 
offset  cap  unless  we  lose  our  appeal 

(25)  Comment  For  certain 
transactions,  the  Department  should 
make  adjustments  for  differences  in 
physical  characteristics,  preferably 
based  on  price  differentials,  but  at  least 
based  on  cost  differences  supplied  since 
publication  of  the  prehminary  results. 

Department's  Position.  We 
determined  that,  for  comparisons  with 
U.S.  sales,  sales  of  identical 
merchandise  took  place  in  the  home 
market.  Therefore,  no  adjustments  for 
difTerences  in  the  merchandise  are 
necessary. 

(26)  Comment.  Commissions  should 
be  allowed  as  direct  selling  expenses. 
Commissions  are  paid  in  both  markets. 
Therefore,  the  special  rule  regarding 
commission  offsets  under  §  353.15(c)  of 
the  Commerce  Regulations,  does  not 
apply. 

Department's  Position.  We  agree  that 
commissions  paid  in  both  markets  are 
direct  selling  expenses.  Because 
commissions  were  paid  in  both  markets 
during  the  period  of  review  we  will  not 
apply  the  "special  rule"  under 
§  353.15(c).  but  instead  tvill  adjust  for 
differences  in  commissions  in 
accordance  with  §  353.15(b). 

(27)  Comment  The  Department  should 
accept  Boewe's  "special  account"  as  a 
direct  circumstance-of-«ale  adjustment, 
or  as  a  discount,  rather  than  as  a 
commission.  The  "special  accoimt"  is  an 
account  under  a  selling  agent's  control 
used  primarily  to  grant  discount  to 
customs.  Amounts  not  used  in  this 
manner  eventually  revert  to  the  agent  as 
a  bonus. 

Department's  Position.  We  now  agree 
that  the  "special  account"  is  not  a 
commission.  However,  the  Department 
maintains  that  only  the  discount  portion 
of  the  "special  account"  is  an  allowable 
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expense.  We  have  recalculated  the 
results  accordingly. 

(28)  Comment  Boewe  argues  that  the 
Department  is  required  to  make  a  level 
of  trade  adjustment  for  comparisons 
with  its  U.S.  sales  to  distributors.  The 
company  only  sells  to  end-users  in  the 
home  market.  The  Department  should 
base  its  adjustments  on:  (1)  Boewe's 
sales  to  distributors  in  Austria,  or  on  (2) 
Boewe's  sales  in  West  Germany  through 
agents  to  end-users. 

Department's  Position.  In  terms  of 
fimction  in  the  marketplace.  Permac's 
distributor  customers  and  Boewe's 
agents  are  at  a  comparable  level  of 
trade.  The  Department  has  compared 
Permac's  sales  to  distributors  with 
Boewe's  sales  in  West  Germany  through 
agents  to  end-users,  in  accordance  with 
S  353.19  of  the  Commerce  Regulations. 
When  there  were  no  contemporaneous 
home  market  sales  through  agents,  we 
compared  sales  to  distributors  in  the 
U.S.  with  direct  sales  to  end-users  in  the 
home  market,  with  no  adjustment  for 
level  of  trade  differences  in  the  absence 
of  adequate  quantification  of  such 
differences. 

(29)  Comment  The  Department  should 
accept  Boewe's  claim  for  research  and 
development  ("R  &  D")  as  an  indirect 
selling  expense.  Boewe  also  maintains 
that  one-third  of  the  R  &  D  amount 
claimed  is  allowable  as  a  difference  in 
circumstances  of  sale.  According  to 
Boewe,  at  least  one-third  of  the  R&D 
relates  specifically  to  compliance  with 
German  and  European  health,  safety, 
and  environmental  requirements. 

Department's  Position.  The 
Department  maintains  that  Boewe's 
general  R  &  D  is  an  overhead  expense 
related  to  production  of  drycleaning 
machines,  not  a  selling  expense.  Further, 
Boewe  has  not  established  that 
differences  in  the  circumstances  of  sale 
between  the  U.S.  and  home  markets 
exist  as  a  result  qf  research  and 
development  incurred  to  comply  with 
health,  safety,  or  environmental 
requirements,  nor  has  Boewe  adequately 
quantified  the  amount  attributable  to 
such  requirements.  Therefore,  the 
Department  has  disallowed  these 
claimed  adjustments. 

(30)  Comment  Boewe  claims  that  the 
amount  of  general  and  administrative 
expenses  ("G  »  A")  claimed  as  selling 
expenses  was  too  low  in  that  it  only 
included  the  direct  cost  for  three  cost 
centers:  sales  manager,  assistant  sales 
manager,  and  sales  planning.  Boewe 
initially  failed  to  include  any  provision 
for  bookkeeping,  accounting,  computer 
support,  product  design,  security,  or  any 
other  G  &  A  expenses. 
Department's  Position.  Boewe  did  not 

adequately  demonstrate  the  specific 


relationship  of  these  additional  claims 
to  the  sales  function;  therefore,  we 
disallowed  these  claims. 

FmmI  Rasnlte  of  tha  Review 

After  analysis  of  the  comments 
received  and  correction  of  certain 
clerical  errors,  we  have  changed  the 
margins  for  the  two  firms: 


Manuiaclurar  and/or  d^arHr 


Boewe 

GmbR 
Seco  MucNnenbau  Gn*H  t 

Ca 


Tkne  pertod 


80. 
1/1/78-6/30/ 
80. 


X.OS 
3M 


The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  to  the  Customs  Service. 

Further,  as  provided  by  (  353.48(b)  of 
the  Commerce  Regulations,  a  cash 
deposit  of  estimated  antidumping  duties 
based  on  the  above  margins  shall  be 
required  for  these  firms.  For  future 
entries  from  a  new  exporter  not  covered 
in  this  or  prior  reviews,  whose  first 
shipments  occurred  after  June  Sa  1980, 
and  who  is  unrelated  to  any  reviewed 
firm,  a  cash  deposit  of  30.05  percent 
shall  be  required.  These  deposit 
requirements  are  effective  for  all 
shipments  of  the  Federal  Republic  of 
Germany  drycleaning  machinery 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  the  date  of 
publication  of  this  notice  and  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

The  Department  encourages 
interested  parties  to  review  the  public 
record  and  submit  applications  for 
protective  orders  as  early  as  possible 
after  the  Department's  receipt  of  the 
requested  information. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  353.53  of  the  Commerce 
Regulations  (19  CFR  353.53). 

Alan  F.  Hokner, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

January  3. 1985. 

[FR  Doc.  85-^98  Filed  1-9-85;  8:45  am] 
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H^^  Power  Mtcrowave  Amplifiers  and 
Components  Thereof  From  Japan; 
Final  Results  of  Administrative  Review 
of  Antidumping  Duty  Order 

agency:  International  Trade 

Administration/Imporl  Administration. 

Commerce. 

action:  Notice  of  Final  Results  of 

Administrative  Review  of  Antidumping 

Duty  Order. 


:  On  June  19. 1984.  the 

Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
high  power  microwave  amplifiers  and 
components  thereof  from  Japan.  The 
review  covers  the  one  known  exporter 
of  this  merchandise  to  the  United  States 
and  the  period  July  1, 1982.  through  June 
3a  1983. 

During  disclosure  of  our  methodology 
to  the  exporter,  we  discovered  an  error 
in  our  calculation  of  constructed  value. 
We  corrected  the  error  and.  based  on 
our  revised  analysis,  found  no  dumping 
margins  for  the  period.  We  gave 
interested  parties  ar  opportunity  to 
submit  oral  or  written  comments  on  the 
preliminary  and  revised  results.  We 
received  comments  from  the  petitioner 
regarding  the  results.  After  review  of  the 
comments,  and  as  a  result  of  our 
correction,  we  determined  that  no 
dumping  margins  exist  for  the  period. 
EFFECTIVE  date:  Januarj'  10. 1985. 
FOR  FURTHER  INFORMATION  CONTACT. 
Laurie  A.  Lucksinger  or  Robert  J. 
Marenick.  Office  of  Compliance. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington. 
DC.  20230;  telephone:  (202)  377-1130/ 
5255. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  19. 1984.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (49  FR 
25020)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  high  power 
microwave  amplifiers  and  components 
thereof  from  Japan  (47  FR  31413-31414. 
July  20. 1982).  The  Department  has  now 
completed  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  high  power  microwave 
amplifiers  and  components  thereof.  High 
power  microwave  amplifiers  are  radio- 
frequency  power  amplifiers  assemblies 
and  components  thereof,  specifically 


designed  for  uplink  transmission  in  C.  X. 
and  Ku  bands  from  fixed  earth  stations 
to  communications  satellites  and  having 
a  power  output  of  one  kilowatt  or  more. 
High  power  microwave  amplifiers  may 
be  imported  in  subassembly  form,  as 
complete  amplifiers,  or  as  a  component 
of  higher  level  assemblies  (generally 
earth  stations).  This  merchandise  is 
currently  classifiable  under  item  685.29 
of  the  Tariff  Schedules  of  the  United 
States. 

The  review  covers  the  one  known 
exporter  of  Japanese  high  power 
microwave  amplifiers  and  components 
thereof  to  the  United  States.  NEC 
Corporation,  and  the  period  July  1, 1982 
through  June  30. 1983.  During  the  period 
NEC  Corporation  shipped  only 
components. 

Analysis  of  Conunents  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  no  comments  or  requests  for  a 
hearing.  However,  during  disclosure  to 
the  respondent  we  discovered  an  error 
in  our  calculation  of  constructed  value. 
We  corrected  that  error  and.  based  on 
our  revised  analysis,  we  found  no 
dumping  margins  for  the  period.  We 
gave  the  parties  (specifically  the 
petitioner)  and  additional  opportunity  to 
comment  on  the  corrected  profit 
calculation  on  which  the  revised  results 
were  based.  We  received  three 
comments  from  the  petitioner.  One 
comment  addressed  the  adjusted  profit 
figure,  to  which  we  respond  below.  The 
second  comment  discussed  the  general 
selling  and  administrative  expenses  of 
NEC's  U.S.  subsidiary.  NEC  America, 
and  a  third  comment  suggested 
additional  deductions  to  the  United 
States  price.  We  have  not  considered 
the  latter  two  comments,  since 
comments  on  such  issues  should  have 
been  submitted  within  the  original  30- 
day  comment  period  set  forth  in  the 
preliminary  results  of  review. 

Comment.  Petitioner  argues  that  the 
Department  in  its  constructed  value 
calculations  should  not  accept  a  home 
market  profit  figure  which  reflects  profit 
on  sales  of  merchandise  other  than  the 
same  general  class  or  kind  covered  by 
the  order.  More  specifically,  the  sale  of 
high  power  amplifiers  and  components 
is  a  low  volume,  high-risk  operation,  and 
we  should  not  accept  a  profit  figure  that 
includes  sales  of  high  volume,  low-risk 
merchandise,  such  as  pagers  and  radios, 
which  are  produced  at  the  same 
production  facilities.  Petitioner  argues 
that  we  should  estimate  a  reasonable 
profit  for  home  market  sales,  and  as  best 
evidence,  the  actual  profit  on  the  U.S. 
sales  would  not  be  unreasonable. 


Department's  Position.  While  we 
agree  that  some  of  the  merchandise  on 
which  NEC's  provided  home  market 
profit  figure  is  based  is  not  of  the  same 
general  class  or  kind  as  required  by 
§  353.6(a)(2)  of  the  Commerce 
Regulations,  we  cannot  use  U.S.  profit 
as  best  evidence  in  our  constructed 
value  calculation  [see  Certain  Electric 
Motors  from  Japan.  Final  Results  of 
Administrative  Review  of  Antidumping 
Duty  Order.  48  FR  14719.  April  5. 1983) 
as  we  erroneously  did  in  our  preliminary 
results.  After  disclosure  we  tried  to 
gather  additional  profit  information  for 
home  market  sales  of  such  amplifiers,  as 
prescribed  in  the  final  determination  of 
sales  at  less  than  fair  value  with  regard 
to  strontium  nitrate  from  Italy  (46  FR 
25496.  May  7. 1981).  In  so  doing,  we  only 
found  information  representing 
company-wide  profit  on  all  electronic 
products,  which  is  far  less  specific  than 
the  factory-wide  profit  provided  by 
NEC.  NEC's  factory  profit  is  higher  than 
the  company  profit  but  lower  than  the 
statutory  minimum  of  8  percent: 
therefore,  we  have  used  8  percent  profit 
in  our  constructed  value  calculation. 

Final  Results  of  the  Review 

After  review  of  the  comment  timely 
received,  and  as  a  result  of  our 
correction,  the  final  results  of  our  review 
changed  from  the  preliminary  results, 
and  we  determine  that  no  dumping 
margins  exist  for  the  period. 

The  Department  shall  instruct  the 
Customs  Service  not  to  assess 
antidumping  duties  on  appropriate 
entries.  Further,  the  Department  shall 
not  require  a  cash  deposit  of  estimated 
antidumping  duties,  as  provided  for  in 
S  353.48(b)  of  the  Commerce 
Regulations,  on  any  shipments  of 
Japanese  high  power  microwave 
amplifiers  and  components  thereof 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice.  This 
requirement  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  reivew. 

The  Department  encourages 
interested  parties  to  review  the  public 
record  and  submit  applications  for 
protective  orders  as  early  as  possible 
after  the  Department's  receipt  of  the 
requested  information  in  the  next 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
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and  section  353  33  of  the  Commerce 
Regulations  (19  CFR  353.53). 
Alan  F.  Holmer, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  85-607  Filed  l-»<85;  8:45  am) 

BIUJNO  COOC  3S14MW-M 


Importers  and  Retailers'  Textile 
Advisory  Committee;  Partially  Closed 
Meeting  | 

A  meeting  of  the  Importers  and 
Retailers'  Textile  Advisory  Committee 
will  be  held  on  January  24, 1985. 10:30 
a.m..  Herbert  C.  Hoover  Building.  Room 
4830. 14th  Street  and  Constitution 
Avenue.  NW..  Washington.  D.C.  20230. 
(The  Committee  was  established  by  the 
Secretary  of  Commerce  on  August  13. 
1963  to  advise  Department  officials  of 
the  effects  on  import  markets  of  cotton, 
wool,  and  man-made  fiber  textile  and 
apparel  agreements). 

General  Session:  10:30  a.m.  Review  of 
import  trends,  international  activities, 
report  on  conditions  in  the  market,  and 
other  business. 

Executive  Session:  11:00  a.m. 
Discussion  of  matters  properly  classified 
under  Executive  Order  12356  (3  CFR 
Part  166  (1982))  and  listed  in  5  U.S.C. 
552b(c)(l)and(9). 

The  general  session  will  be  open  to 
the  public  with  a  limited  number  of 
seats  available.  A  notice  of 
Determination  to  close  meetings  or 
portions  of  meetings  to  the  public  on  the 
basis  of  5  U.S.C.  552b  (c)|l)  and  (c)f9) 
has  been  approved  in  accordance  with 
the  Federal  Advisory  Committee  Act.  A 
copy  of  the  notice  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility  Room  6628,  U.S.  Department  of 
Commerce.  (202)  377-3031. 

For  further  information  or  copies  of 
the  minutes  contact  Helen  L.  LeCrande 
(202)  377-4217. 

Dated:  January  7. 1985.  I 
Ronald  I.  l«vin,  | 

Acting  Deputy  Assistant  fiecretary  for 
Textiles  and  Apparel. 
(FR  Doc.  85-727  Filed  1-9-85;  8:45  am] 

BILLING  COOC  3S1IM>R-M 


Management-Labor  Textile  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Management-L.abor 
Textile  Advisory  Committee  will  be  held 
on  January  24. 1985, 1:30  p.m..  Herbert  C. 
Hoover  Building,  Room  4830, 14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  D.C.  20230.  (The  Committee 
was  established  by  the  Secretary  of 
Commerce  on  October  18, 1961  to  advise 


Department  officials  of  the  effects  on 
import  markets  of  cotton,  wool,  and 
man-made  fiber  textile  and  apparel 
agreements). 

General  Session:  1:30  p.m.  Review  of 
import  trends,  international  activities, 
report  on  conditions  in  the  market,  and 
other  business. 

Executive  Session:  2:00  p.m. 
Discussion  of  matters  properly  classified 
under  Executive  Order  12356  (3  CFR 
Part  166  (1982))  and  listed  in  5  U.S.C. 
552b(c)  (1)  and  (9). 

The  general  session  will  be  open  to 
the  public  with  a  limited  number  of 
seats  available.  A  notice  of 
Determination  to  close  meetings  or 
portions  of  meetings  to  the  public  on  the 
basis  of  5  U.S.C.  552b  (c)(1)  and  (c)(9) 
has  been  approved  in  accordance  with 
the  Federal  Advisory  Committee  Act.  A 
copy  of  the  notice  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility  Room  6628.  U.S.  Department  of 
Commerce  (202)  377-3031. 

For  further  information  or  copii?s  of 
the  minutes  contact  Helen  L  LeGrande 
(202)  377-4217. 

Dated:  January  7, 1985. 
Ronald  i.  Levin, 

Acting  Deputy  Assistant  Secretary  for 

Tox  tiles  and  .Apparel. 

|FR  Doc.  85-723  Filed  1-9-85;  8:45  am) 

BILLING  CODE  35tO-Dfl-M 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments;  Iowa  State 
University 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  Part  301), 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
§  301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce.  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5:00 
p.m.  in  Room  1523,  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue,  NW.,  Washington,  D.C. 

Docket  No.  84-93R.  Applicant:  Iowa 
State  University,  Purchasing 
Department,  2nd  Floor  Physical  Plant 
Buiilding.  Ames.  I A  55011.  Instrument: 
Mass  Spectrometer  System.  Model 
MS50/DS55.  Original  notice  of  this 
resubmitted  application  was  published 


in  the  Federal  Register  of  March  19, 
1984. 

Docket  No.  84-lllR.  Applicant: 
Medical  College  of  Wisconsin,  8701 
Watertown  Plank  Road,  Milwaukee,  WI 
53226.  Instrument:  Mass  Spectrometer 
System.  Model  MS-80.  Original  notice  of 
this  resubmitted  application  was 
published  in  the  Federal  Register  of 
April  6. 1934. 

Docket  .No.  84-181R.  Applicant:  Brown 
University.  Department  of  Chemistry, 
324  Brook  Street  Providence,  RI  02912. 
Instrument:  Gas  Chromafograph  Mass 
Spectrometer  System.  Model  MS  80. 
Original  notice  of  this  resubmitted 
application  was  published  in  the  Federal 
Register  of  May  18. 1984. 

Docket  No.  85-051.  Applicant: 
California  Institute  of  Technology, 
Pasadena.  CA  91125.  Instrument: 
Eloctron  Microprobe  Analyzer  System, 
Model  Superprobe  733.  Manufacturer 
JFOL  Inc..  Japan.  Intended  use:  The 
instrument  will  be  used  for  research  in 
geology,  mineralogy,  petrology,  and 
geochemistry.  Typical  problems  involve 
analysis  of  rocks,  minerals,  and 
meteoritic  materials  in  connection  with 
studies  aimed  at  determining  the  origin 
and  age  of  the  earth,  moon,  and  solar 
system.  Some  of  the  sample  to  be 
analyzed  will  be  synthetic  materials 
created  in  an  effort  to  duplicate  some  of 
the  rock  forming  processes.  The 
instrument  will  also  be  used  for  teaching 
purposes  in  the  courses  Ge  114 — Optical 
and  X-ray  Mineralogy;  Ge  115 — 
Petrology  and  Petrography;  Ge  214 — 
Advanced  Mineralogy;  Ge  215 — Topics 
in  Advanced  Petrology.  Application 
received  by  Commissioner  of  Customs: 
December  17, 1984. 

Docket  No.  85-055.  Applicant: 
University  of  Kansas,  Lawrence,  KS 
66045.  Instrument:  Mass  Spectrometer 
System  with  Gas  Chro.matograph  and 
Data  System.  Model  ZAB-HS. 
Manufacturer  VG  Analytical  Ltd., 
United  Kingdom.  Intended  use:  Studies 
of  organic  compounds  or  compounds 
.with  an  organic  portion,  or  mixtures  or 
solutions  of  such  compounds.  The 
structure  of  the  compounds,  relative 
quantities  of  compounds  in  a  mixture  or 
relative  amounts  of  isotopic  species  in 
an  isotopic  mixture  will  be  investigated. 
Experiments  will  be  conducted  to 
determine  the  structure,  the  quantities 
present  and  the  isotopic  composition  of 
the  compounds.  The  ultimate  purpose 
being  generally  to  find  what  compound 
of  compounds  are  formed  in  a  chemical 
reaction,  or  to  obtain  information  about 
mechanisms  of  chemical  reactions, 
including  measurement  of  kinetic 
isotope  effects.  Application  received  by 
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Commissioner  of  Customs:  December  13, 
1984. 

Docket  No.  85-056.  Applicant:  Texas 
A  »  M  University,  6th  Floor,  Sferhng  C. 
Evans  Library,  College  Station.  TX 
77843.  Instrument:  Computerized, 
Electronic.  Equine  Lameness  Diagnostic 
Machine.  Manufacturer:  Mr.  Bruno  Kagi, 
Switzerland.  Intended  Use:  Studies  of 
equine  lameness,  specifically  equine  gait 
and  locomotion.  The  objectives  to  be 
pursued  include  not  only  evaluation  of 
The  Kagi  System  but  also  development 
of  profiles  of  sound  horses  and  lame 
horses  with  specific  syndromes.  In 
addition,  training  students  in  veterinary 
medicine  as  well  as  practicing 
veterinarians  in  lameness  evaluations  is 
also  an  important  objective.  Application 
received  by  Commissioner  of  Customs: 
December  13, 1Q84.« 

Docket  No.  85-058.  Applicant: 
Rensselaer  Polytechnic  Institute.  110 
Eight  Street,  Troy,  NY  12180.  Instrument: 
Focused  Ion  Beam  Implanter. 
Manufacturer  VG  Semicon,  United 
Kingdom.  Intended  use:  Studies  of 
silicon  and  CaAs,  specifically  the  study 
of  breakdown  voltage.  I-V 
characteristics,  depletion  width,  and 
resistivity  properties  of  devices  on  Si 
substrate.  In  addition  the  instrument 
will  be  used  to  train  students  at  the  M.S. 
and  Ph.D.  levels  in  the  science  and 
technology  of  microelectronics. 
Application  received  by  Commissioner 
of  Customs:  December  13, 1984. 

Docket  No.  85-062.  Applicant:  Yale 
University  School  of  Medicine, 
Department  of  Pathology,  310  Cedar 
Street.  Rm.  L112.  New  Haven,  CT  06510. 
Instrument:  Electron  Microscope.  Model 
EM  lOCA  with  Accessories. 
Manufacturer:  Carl  Zeiss,  West 
Germany.  Intended  use:  Examination  of 
the  ultrastructure  of  a  variety  of  human 
and  animal  tissues.  The  human  tissues 
to  be  studied  will  be  obtained  from 
either  autopsy  or  surgical  sources.  The 
ultrastructural  alterations  associated 
with  various  disease  entities  will  be 
correlated  with  the  clinical  syndromes 
and  functional  aberrations  with  which 
they  are  associated.  In  addition,  animal 
tissues  obtained  from  experimental 
models  which  parallel  human  disease 
will  be  studied  at  various  stages  in  order 
to  gain  an  understanding  of  the 
pathogenesis  of  these  disease  processes. 
The  instrument  will  also  be  used  in  the 
postgraduate  training  of  physicians 
preparing  for  a  career  in  pathology. 
Application  received  by  Commissioner 
of  Customs:  December  17. 1984. 

Docket  No.  85-063.  Applicant:  U.S.  Air 
Force,  MAQCE,  Building  321.  Kelly  AFB, 
San  Antonio.  TX  78241.  Instrument: 
Electron  Microscope.  Model  H-800  with 
Accessories.  Manufacturer:  Hitachi 


Scientific  Instruments,  Japan.  Intended 
use:  Support  of  failure  analyses 
performed  in  USAF  aircraft  parts 
experiencing  premature  failure.  In 
addition,  investigation  of  aircraft 
accidents,  or  loss  of  life,  in  support  of 
Aircraft  Mishap  Investigation  boards 
where  metallic  material  failure  is 
suspected.  The  instrument  will  also  be 
used  for  temperature  damage 
evaluations  on  used  turbine  components 
of  aircraft  engines  returned  from  service 
for  overhauling.  Application  received  by 
Commissioner  of  Customs:  December  17, 
1984. 

Docket  No.  85-064.  Applicant: 
National  Bureau  of  Standcirds.  A21 
Physics  Building.  Gaithersburg,  MD 
20899.  Instrument:  ICP  Mass 
Spectrometer.  Model  VG  Plasma  Quad. 
Manufacturer:  VG  Instruments,  Inc., 
United  Kingdom.  Intendt;d  use:  Studies 
of  various  samples  of  en\  ironmenlal  and 
other  natural  sources  for  accurate 
analyses  of  minor  and  trace  elements. 
Application  received  by  Commissioner 
of  Customs:  December  18, 1984. 

(CatHJog  of  Federal  Domestic  Assistance 

Program  No.  11.105.  Importation  of  Duty-Kree 

F,ducational  and  Scientific  Materials) 

Frank  W.  CreeL 

Aclinf!  Director.  Statutory  Import  Programs 

Staff. 

(FR  Doc.  85-«96  Filed  l-9-«o:  8:45  am) 

MLUNO  COOC  3S10-OS-M 


Minority  Business  Development 
Agency 

Minority  Enterprise  Development 
Week.  1985;  Public  Meetings 

agency:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  a 
schedule  of  public  meetings.  The 
purpose  of  these  meetings  is  to  obtain 
public  input  in  planning  Minority 
Enterprise  Development  Week  {MED 
Week).  1985. 

DATES:  Meetings  will  be  held  the  fourth 
Tuesday  of  every  month  from  January 
through  September.  1985.  For 
information  and/or  confirmation  call 
Hattie  M  Bickmore.  (202)  377-5196. 
ADDRESS:  Department  of  Commerce, 
Herbert  C.  Hoover  Building.  14th  and 
Constitution  Avenue,  N.W..  Washington, 
DC.  20230. 

FOR  FURTHER  INFORMATION  CONTACT 
Betty  Waters  (202)  377-5196. 
SUPPLEMENTARY  INFORMATION:  Under 
Executive  Order  11625.  MBDA  is 
charged  with  promoting  the 
development  of  minority  business 


enterprise.  The  Third  annual  celebration 
of  MED  Week  will  aid  to  achieving  this 
goal  by  providing  the  Agency  with  a 
means  of  recognizing  the  contributions 
made  by  minority  entrepreneurs. 

The  purpose  of  these  meetings  is  to 
obtain  public  input  in  the  planning  of 
MED  Week,  1985.  We  are  seeking  the 
input  of  individuals  who  work  closely 
with  minority  entrepreneurs  or  are 
assisting  in  the  development  and 
expansion  of  the  Nation's  minority- 
owned  businesses,  that  will  enable  us  to 
put  together  a  program  which  will 
address  the  needs  of  minority  business. 

Dated:  janudry  4.  1985. 
Haltie  M.  Bickmore. 

National  Coord inatur  for  MED  Week. 
(FR  Doc.  85-695  Filed  1-9-35;  8:45  am) 

BILUMO  COOC  3S10-21-M 


National  Oceanic  and  Atmospheric 
Administration 

New  England  Fisttery  Management 
Council;  Public  Meeting 

AQENCV:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  New  England  Fishery 
Management  Council  will  hold  a  public 
meeting  to  discuss  reports  of  the 
groundfish,  scallop,  enforcement  and 
foreign  fishing  committees,  as  well  as 
other  fishery  management  matters. 

The  meeting  will  convene  on  January 
24. 1985,  at  9  a.m..  King's  Grant  Inn, 
Danvers.  MA,  and  adjourn  at 
approximately  5  p.m.  For  further 
information,  contact  Douglas  G. 
Marshall.  Executive  Director,  New 
England  Fishery  Management  Council. 
Suntaug  Office  Park,  5  Broadway  (Rte. 
1),  Saugus,  MA  01906:  telephone:  (617) 
231-0422. 

Dated:  January  3. 1985. 
Roland  Hnch, 

Director  Office  of  Fisheries  Management, 
National  Marine  Fisheries  Service. 
(FR  Doc.  85-745  Filed  1-9-85:  8:45  am) 

MLUNG  COOC  3Sie-2a-M 


North  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marino  Fisheries 
Service,  NOAA,  Commerce. 

The  North  Pacific  Fishery 
Management  Council  has  tentatively 
scheduled  a  meeting  of  its  Gulf  of 
Alaska  Groundfish  Plan  Team  far 
January  7-8, 1985  in  Juneau.  AK.  to 
review  and  prioritize  1985  management 
proposals  for  the  Gulf  of  Alaska.  The 
meeting  will  be  held  at  the  office  of  the 
National  Marine  Fisheries  Service, 
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Room  461,  and  will  begin  at  11  a.m., 
January  7.  For  further  information, 
contact  Steve  Davis,  North  PaciHc 
Fishery  Management  Council,  P.O.  Box 
103136,  Anchorage.  AK;  telephone:  (907) 
274-4563. 


Dated:  January  3. 1985. 

Roland  Finch, 

Director,  Office  of  Fisheries  Management, 
National  Marine  Fisheries  Service. 

|FR  Doc.  85-746  Filed  1-9-85:  8:45  ain| 

MIXING  COOE  SSIO-ZMi 


COMMISSION  ON  EXECUTIVE. 
LEGISLATIVE  AND  JUDICIAL 
SALARIES  . 

Meeting  ' 

The  Commission  on  Executive, 
Legislative  and  Judicial  Salaries  will 
meet  on  January  22. 1985.  from  9:00  a.m. 
until  12:00  p.m.  and  from  1:30  p.m.  until 
4:00  p.m..  at  722  Jackson  Place,  NW, 
Washington.  DC.  20006.    This  will 
be  an  open  organizational  meeting  with 
background  briefmgs. 

It  is  anticipated  that  at  the  conclusion 
of  the  open  meeting,  the  meeting  will  be 
closed  in  accordance  with  section  lOd  of 
the  Federal  Advisory  Committee  Act 
and  Title  5  U.S.C.  552b  (c)(2)  and 
(c)(9)(B).  A  request  for  determination  as 
to  the  closed  portion  of  the  meeting  will 
be  presented  to  the  Administrator  of  the 
General  Services  Administration  for 
approval  in  advance  of  the  meeting. 

Due  to  the  Commission's  interest  in 
beginning  work  at  the  earliest  possible 
date  from  appointment,  it  was  not 
feasible  to  postpone  the  meeting  or  to 
give  earlier  notice. 

For  further  information,  contact  Patsy 
Semple  at  (202)  377-3914. 
Nicholas  F.  Brady, 
Chairman. 


|FR  Doc.  85-787  Filed  1-9-85:  8:45  am] 

BILUNO  COOE  3S10-aX-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Software;  Change  in  Advisory 
Committee  Meeting 

The  meeting  of  the  Defense  Science 
Board  Task  Force  on  Software 
scheduled  for  January  11, 1985  in  the 
Pentagon,  Arlington,  Virginia  as 
published  in  the  Federal  Register  (Vol. 
49,  No.  235,  Wednesday,  December  5, 
1984,  FR  Doc.  84-31703)  has  been 
changed  to  January  28, 1985.  In  all  other 
respects  the  notice  remain  unchanged. 


Dated:  January  7, 1985. 
Patrida  H.  Means. 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
[FR  Doc.  85-699  Filed  1-9-85:  8:45  am] 
BILLMa  COOE  M10-01-M 


Departntent  of  ttte  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

January  3, 1985. 

The  USAF  Scientific  Advisory  Board's 
Electronic  Systems  Division  Advisory 
Group  will  meet  at  Hanscom  Air  Force 
Base,  Massachusetts  from  February  4-5. 
1985. 

The  purpose  of  the  meeting  will  be  to 
review  on-going  projects  in  the  field  of 
The  Space  Defense  Initiative  and 
Tactical  Battlefield  Management.  The 
meeting  will  convene  from  8:30  a.m.  to 
5:00  p.m.  on  February  4  and  from  8:30 
a.m.  to  12:00  noon  on  February  5. 

The  meeting  concerns  matters  listed 
in  section  552b(c)  of  Title  5,  United 
States  Code,  specifically  subparagraph 
(1)  thereof,  and  accordingly,  will  be 
closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-697-6845. 
Norila  C  Koritko. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  85-714  Filed  1-9-85:  8:45  am] 

MLUNQ  COOE  39KMI1-M 


USAF  Scientific  Advisory  Board; 
Meeting 

January  3. 1985. 

The  USAF  Scientific  Advisory  Board's 
Foreign  Technology  Division  Advisory 
Group  will  meet  at  Wright-Patterson  Air 
Force  Base,  Ohio  on  February  12-13, 
1985. 

The  purpose  of  the  meeting  will  be  to 
advise  on  the  relevancy  of  FTD  analyses 
and  assessments  of  foreign 
achievements  in  the  technical  domain  of 
directed  energy,  to  include  lasers, 
charges  particle  beam  and  neutral 
partical  beam  technology,  and  high 
energy  microwave  systems  with 
emphasis  on  determining  jstate  of 
technology  and  potential  for  military 
application.  The  meeting  will  convene 
from  8:00  a.m.  to  5:00  p.m.  on  February 
12  and  from  8:00  a.m.  to  4:00  p.m.  on 
February  13. 

The  meeting  concerns  matters  listed 
in  section  552b(c)  of  Title  5,  United 
States  Code,  specifically  subparagraph 
(1)  thereof,  and  accordingly,  will  be 
closed  to  the  public. 


For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-697-8845. 
NoriU  C.  Koritko. 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  85-713  Filed  1-8-85:  8:45  am] 

BILUNO  COOE  3910-01-M 

Department  of  the  Navy 

Chief  of  Naval  Operations;  Executive 
Panel  Advisory  Committee;  SLCM 
Defense  Task  Force;  Closed  Meeting 

Pursuant  to  the  provisions  of  the     "^ 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App),  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
SLCM  Defense  Task  Force  will  meet 
January  30-31, 1985,  from  9  a.m.  to  5  p.m. 
each  day,  at  2000  North  Beauregard 
Street,  Alexandria,  Virginia.  All  sessions 
will  be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
review  technological  aspects  of  cruise 
missile  defense.  The  entire  agenda  for 
the  meeting  will  consist  of  discussions 
of  key  issues  regarding  the  Navy's 
policy  and  technical  responses  to  Soviet 
SLCM  deployments  and  related 
intelligence.  These  matters  constitute 
classified  information  that  is  specifically 
authorized  by  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense 
and  is,  in  fact,  properly  classified 
pursuant  to  such  Executive  order. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the  public 
interest  requires  that  all  sessions  of  the 
meeting  be  closed  to  the  public  because 
they  will  be  concerned  with  matters 
listed  in  section  552b(c)(l)  of  title  5, 
United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  Lieutenant  Thomas 
E.  Arnold,  Executive  Secretary  of  the 
CNO  Executive  Panel  Advisory 
Committee,  2000  North  Beauregard 
Street,  Room  392,  Alexandria,  Virginia 
22311.  Phone  (703)  756-1205. 

Dated:  January  4, 1985. 
William  F.  Rocs,  Jr., 

Lieutenant,  JAGC,  U.S.  Naval  Reserve. 
Federal  Register  Liaison  Officer. 
[FR  Doc.  85-748  Filed  1-9-85:  8:45  am] 

BILLING  CODE  U10-AE-M 


DEPARTMENT  OF  EDUCATION 

National  Advisory  Council  on  Women's 
Educational  Program;  Meeting 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
meeting  of  the  National  Advisory 
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Council  on  Women's  Educational 
Programs  and  its  Executive;  Federal 
Policies.  Practices,  and  Programs: 
WEEA  Program:  and  Civil  Rights 
Committees.  The  agenda  will  include 
discussion  of  Council  fonmis  on  women 
in  non-traditional  carriers,  the  Council's 
FY  1985  Budget,  planning  activities  for 
1985  calendar  year  and  a  partially 
closed  meeting  for  personnel  matters 
and  to  select  a  new  Executive  Director. 
This  notice  also  describes  the  function 
of  the  Council  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend  and  that  a  portion  of  the  meeting 
will  be  closed. 

DATES:  lanuary  17. 1985.  7:30  p.m.  to  9:30 
p.m.;  January  18. 1985.  8:30  a.m.  to  10K)0 
a.m.  open  session:  lOKX)  a.m.  to  10:30 
a.m.  partially  closed  session;  and  10:30 
a.m.  to  5:00  p.m.  open  session. 
AOORESS:  The  meeting  will  be  held  at 
(he  Capitol  Holiday  Inn.  550  C  Street. 
SW..  Washington.  D.C.  20202. 
FOR  FURTHER  INFORMUTION  CONTACT: 
Sally  Todd.  Deputy  Director.  National 
Advisory  Council  on  Women's 
Educational  Programs.  425  13th  Street 
NW..  Suite  416,  Washington.  DC.  20004. 
(202)  376-1038. 

SUPPLEMENTARY  INFORMATION:  The 
National  Advisorj'  Council  on  Women's 
Educational  Programs  is  established 
pursuant  to  Pub.  L  95-561.  The  Council 
is  mandated  to:  (a)  Advise  the  Secretary' 
on  matters  relating  to  equal  education 
opportunities  for  women  and  policy 
matters  relating  to  the  administration  of 
the  Women's  Educational  Equity  Act  of 
1978:  (b)  make  recommendations  to  the 
Secretary  with  respect  to  the  allocation 
of  any  funds  pursuant  to  the  Act, 
including  criteria  developed  to  insure  an 
appropriate  geographical  distribution  of 
approved  programs  and  projects 
throughout  the  Nation:  (c)  recommend 
criteria  for  the  establishment  of  program 
priorities;  (d)  make  such  reports  as  the 
Council  determines  appropriate  to  the 
President  and  Congress  on  the  activities 
of  the  Council:  and  (e)  disseminate 
information  concerning  the  activities  of 
the  Council. 

The  meeting  of  the  Executive 
Committee  will  take  place  on  January 
17, 1985,  from  7:30  p.m.  to  9:30  p.m.  The 
agenda  will  include  discussion  of  the 
Councils  FY  1985  budget. 

The  meeting  of  the  Federal  Policies, 
Practices  and  Programs;  Civil  Rights; 
and  WEEA  Program  Committees,  will 
take  place  c.n  January  18. 1985.  from  8:30 
a.m.  to  9:30  a.m.  for  genera!  discussions. 

The  full  council  will  meet  in  open 
session  Friday,  January  18. 1985. 


beginning  at  9:30-10A)  a.m.  to  discuss 
Council  activities,  and  from  10:00-10:30 
a.m.  will  be  a  partially  closed  session 
for  personnel  matters  and  to  select  a 
new  Executive  Director  for  the  National 
Advisory  Council  on  Women's 
Educational  Programs.  These 
discussions  will  relate  solely  to  the 
internal  personnel  rules  and  practices  of 
the  Council  and  touch  upom  matters  of  a 
personal  nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session.  Such  matters 
are  protected  by  exemptions  (2)  and  (6) 
of  Section  552b{c)  of  Title  5  U.S.C.  The 
full  Council  will  meet  from  10:30  a.m.  to 
SK)0  p.m.  in  open  session  to  discuss 
Council  forum  on  women  in  non- 
traditional  careers  and  planning 
activities  for  the  1985  calendar  year. 

The  public  is  being  given  less  than 
fifteen  days  notice  of  this  closed  session 
due  to  the  difficulty  in  arranging  the 
meeting. 

Records  will  be  kept  of  the 
proceedings  and  will  be  available  for 
public  inspection  at  the  ofHce  of  the 
National  Advisory  Council  on  Women's 
Educational  Programs.  A  summary  of 
the  activities  of  the  closed  session  and 
related  matters  which  would  be 
informative  to  the  public  consistent  with 
the  policy  of  Section  552b(c)  of  Title  5 
U.S.C.  will  be  available  to  the  public 
within  14  days  of  the  meeting  at  the 
Councils  office.  425  13th  Street  NW.. 
Suite  416,  Washington.  D.C.  20004. 

Signed  at  Washington,  D.C.  on  January  7. 
1985. 

SaUyA-Todd. 
Acting  Executive  Director 
[FR  Doc  85-735  Filed  1-9-85;  8:45  am) 
MUJNO  cooc  axw-ot-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  TA  85-1-ei-000  and  TA85-1- 
61-001] 

Bayou  Interstate  Pipeline  System; 
Filing* 

January  7. 1985. 

Take  notice  that  Bayou  Interstate 
Pipeline  System  (Bayou),  on  December 
28. 1984  tendered  for  filing  Second 
Revised  Original  Sheet  No.  4A  and 
Second  Revised  Sheet  No.  5  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1.  The 
tariff  sheets  were  filed  pursuant  to  the 
Purchased  Gas  Cost  Adjustment  and 
Incremental  Pricing  Adjustment 
provisions  contained  in  Sections  15  and 
16  of  Bayou's  tariff.  Copies  of  the  filing 


were  served  upon  Bayou's  jurisdictional 
customer  and  interested  state  regulatory 
commissioa 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E..  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  14, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kennadi  F.  Plunb. 
Secretary. 
[FR  Doc.  B5-7&4  Filed  1-8-85;  8:45  amj 

■LUNO  OOK  t717-0V4l 


I  Docket  Nos.  El.S5-16-00a  et  wL\ 


Brigham  City.  Utah,  et  al. 
Filings 


Electric  Rate 


January  4. 1985. 

Take  notice  that  the  following  niings 
have  been  made  with  the  Commission: 

1.  Brigham  City,  Utah,  Complainant  v. 
Utah  Power  &  Light  Company, 
Respondent  Docket  No.  EL85-16-000. 

Take  notice  that  on  December  19. 
1984,  Brigham  City,  Utah,  (Brigham) 
submitted  for  filing  a  complaint  against 
Utah  Power  and  Light  Company  (UP&L) 
pursuant  to  sections  206  and  306  of  the 
Federal  Power  Act  and  Rule  206  of  the 
Commission's  Rules  of  Practice  and 
Procedure. 

Brigham  requests  that  the 
Commission: 

(1)  Declare  that  Brigham  City's  resale 
agreement  with  UP&L  permits  purchases 
of  power  and  energy  from  WAPA  in 
excess  of  those  amounts  originally 
stated  in  that  agreement  and  declare 
unlawful  any  refusal  by  UP&L  to  accept 
or  deliver  any  power  and  energy 
scheduled  by  WAPA  for  Brigham  City; 

(2)  Order  UP&L  to  cease  and  desist 
from  refusing  to  accept  or  recognize  all 
power  and  energy  scheduled  by  WAPA 
for  Brigham  City  in  any  amounts: 

(3)  Order  UP&L  to  recalculate  its  bills 
from  April  to  September  1984  based  on 
full  recognition  of  all  power  and  energy 
scheduled  for  Brigham  City  by  WAPA, 
to  cease  and  desist  from  claiming  that 
any  amounts  remain  due  &om  Brigham 
City  on  those  bills,  and  to  make  refunds 
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to  Brigham  City  on  such  recalculated 
bills  consistent  with  the  approved 
settlement  agreement  in  FERC  Docket 
Nos.  ER83^27  and  ER83-428. 

Comment  date:  February  4, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Take  notice  that  on  December  21, 
1984,  Tampa  Electric  Company  (Tampa 
Electric]  tendered  for  filing  a  Contract 
for  Sale  and  Purchase  of  Capacity  and 
Energy  between  Tampa  Electric  and 
Florida  Power  &  Light  Company  (FP&L). 
The  Contract  provides  for  the  sale  by 
Tampa  Electric  to  FP&L  of  capacity  and 
energy  from  Tampa  Electric's  new  coal- 
fircd  Big  Bend  Unit  No.  4  generating 
unit. 

Tampa  Electric  states  that  the 
Contract  will  become  effective  on  the 
first  day  of  the  second  month  following 
the  month  in  which  Big  Bend  Unit  No.  4 
is  released  for  commercial  operation. 
That  effective  date  is  expected  to  be  no 
later  than  April  1. 1985.  The  Contract 
will  remain  in  effect  through  December 
31. 1987. 

According  to  Tampa  Electric,  FP&L 
will  be  entitled  under  the  Contract  to 
purchase  quantities  of  capacity  and 
energy  up  to  specifled  percentages  of  the 
next  maximum  available  capability  of 
Big  Bend  Unit  No.  4,  which  is  estimated 
to  be  417  MW.  The  applicable 
percentages  for  1985. 1986,  and  1987  are 
70  percent,  50  percent,  and  25  percent, 
respectively. 

Tampa  Electric  states  that  the  charges 
under  the  Contract  are  to  be  determined 
under  a  cost  of  service  formula 
calculated  to  recover  FP&L's 
proportionate  share,  as  defined  by  the 
Contract,  of  the  incremental  cost  of 
constructing,  operating,  and  maintaining 
Big  Bend  Unit  No.  4. 

Copies  of  the  filing  have  been  served 
on  FP&L  and  the  Florida  Public  Service 
Commission. 

Comment  date:  January  17, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

The  filing  Company  submits  the 
following: 

Take  notice  that  American  Electric 
Power  Service  Corporation  (AEP)  on 
December  24, 1984,  tendered  for  filing  on 
behalf  of  its  affiliate  Ohio  Power 
Company  (OPCO)  Supplement  No.  14 
dated  June  1, 1984  to  the  Interconnection 
Agreement  dated  January  1, 1952 
between  Ohio  Edison  Company  (Edison] 
and  OPCO,  OPCO's  Rate  Schedule 
FERC  No.  25  and  Editon's  Rate  Schedule 
FERC  No.  9. 

Section  1  of  this  Agreement 
modernizes  the  Billing  and  Payment 
section  of  the  Interconnection 
Agreement.  Section  2  revises  that  Short 
Term  Power  Service  Schedule  by 


increasing  the  demand  charges  and 
transmission  charges  for  Short  Term 
Power  to  $1.25  per  kilowatt  per  week 
and  $0.35  per  kilowatt  per  week 
respectively  when  OPCO  is  the 
supplying  party.  This  service  schedule 
also  includes  a  provision  to  allow  for 
Daily  Short  Term  Power  and  multi-party 
Daily  Short  Term  Power  transactions  to 
take  place  between  the  parties  and  for 
salt  of  Operating  Capacity  from  Edison. 
Language  revisions  have  also  been 
made  to  this  Short  Term  power  Service 
schedule.  Section  3  revises  the 
Interchange  Power  Service  Schedule  by 
including  a  provision  for  multi-party 
transactions.  The  rates  contained  in 
these  Service  Schedules  when  OPCO  is 
the  supplying  party  are  substantially  the 
same  as  Service  Schedules  that  OPCO 
presently  has  on  file  and  accepted  for 
filing  by  the  Commission.  It  has  been 
requested  that  the  Commission  allow 
OPCO's  Short  Term  transmission 
demand  provisions  to  become  effective 
as  of  June  12, 1984  and  the  remainder  of 
this  agreement  effective  on  February  28, 
1985. 

AEP  requests  an  effective  date  of  June 
12, 1984  for  OPCO's  Short  Term  Power 
transmission  demand  provisions  due  to 
the  fact  that  it  was  necessary  to 
transmit  Daily  Short  Term  Power  to 
Edison  on  June  13, 1984  and  June  14, 
1984  for  Edison  had  immediate  need  for 
Short  Term  Power.  The  delay  in  filing 
this  agreement  until  the  present  time  is 
the  result  of  revising  the  remaining 
conditions  of  the  Short  Term  Power 
Service  Schedule  and  the  other 
provisions  found  in  Supplement  No.  14. 
It  should  be  noted  that  OPCO 
considered  these  transactions  to  be  a 
public  service  to  Edison's  customers,  for 
without  these  provisions  for  the 
transmission  of  Daily  Short  Term  power, 
Edison  would  have  had  to  contract  with 
OPCO  for  a  week,  at  a  substantially 
higher  cost,  to  receive  this  same  energy 
from  a  third  party.  The  savings  to 
Edison  under  the  proposed  Daily  Short 
Term  Power  Rate  was  $35,500. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  Ohio 
and  the  Ohio  Edison  Company. 

Comment  date:  January  17, 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Minnesota  Power  & 
Light  Company  ("Minnesota  Power"]  on 
December  21, 1984,  tendered  for  filing  an 
executed  Supplement  No.  3  to  the 
Integrated  Transmission  Agreement 
between  Cooperative  Power  Association 
and  Minnesota  Power  &  Light  Company 
(Rate  Schedule  FERC  No.  89  as 
supplemented). 


Minnesota  Power  states  that 
Supplement  No.  3  was  designed  to 
update  the  Integrated  Transmission 
Agreement  on  file  with  the  Commission. 
Supplement  No.  3  changes  the 
determination  of  CPA's  investment 
obligation  required  to  maintain  an 
equitable  ownership  of  facilities  in  the 
Integrated  Transmission  System;  the 
rates  used  for  fixed  charges  and  interest; 
the  number  of  individuals  which  each 
party  assigns  to  the  Coordinating 
Committee;  and  the  factor  used  to 
determine  transformation  losses 
between  points  of  metering  and  points 
of  delivery. 

Minnesota  Power  requests  waiver  of 
the  Commission's  Regulations  to  the 
extent  necessary  to  permit  the  executed 
agreements  to  become  effective  May  2, 
1984.  Cooperative  Power  Association 
has  concurred  in  this  proposed  effective 
date. 

Copies  of  the  executed  supplements 
have  been  served  upon  Cooperative 
Power  Association,  the  Minnesota 
Public  Utilities  Commission,  and  the 
U.S.  Department  of  Agriculture  Rural 
Electrification  Administration. 

Comment  date:  January  17, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  and  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214].  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  85-775  Filed  1-9-85:  8:45  am] 

BIUJNG  CODE  S717-01-M 


(Docket  No.  RP82-54-016] 
Colorado  Interstate  Gas  Filing 

January  7, 1985. 

Take  notice  that  on  December  26, 
1984,  Colorado  Interstate  Gas  Company 
(CIG]  tendered  for  filing  the  following 
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revised  tariff  sheets  to  its  FERC  Cas 
Tariff.  Original  Volume  Na  1: 

Replacement  Twenty-Firat  Revi«ed  Sheet  No. 

a 

Substitute  Aitemate  Twentieth  Revised  Sheet 

No.  7 
Substitute  Aitemate  Twentieth  Revised  Sheet 

No.  8 
Substitute  Nineteenth  Revised  Sheet  No.  7 
Substitute  Nineteenth  Revised  Sheet  No.  8 
Substitute  Eighteenth  Revised  Sheet  No.  8 
Substitute  Seventeenth  Revised  Sheet  No.  8 
Substitute  Sixteenth  Revised  Sheet  No.  8 
Second  Substitute  Fifteenth  Revised  Sheet 

No.  8 
Third  Substitute  Fourteenth  Revised  Sheet 

No.  a 

CIG  states  it  is  filing  these  revised 
tariff  sheets  in  conformance  with  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  October  31. 

1984.  order  and  the  Commission's  action 
in  Order  No.  380.  The  sheets  (1)  state  the 
fixed  cost  component  per  Mcf  reflected 
in  the  effective  rates  for  Rate  Schedule 
F-1,  (2)  add  sentences  to  the  minimum 
bill  provision  of  Rate  Schedule  F-1. 
which  state  the  total  fixed  costs 
currently  assigned  to  the  F-1  rate 
schedule,  and  (3]  revise  the  minimum 
bill  in  CIG's  combined  H-1  and  F-1 
Service  Agreement  with  Natural  Gas 
Pipeline  Company  of  America  (Natural), 
as  required  by  the  October  31. 1984. 
order.  The  effective  dates  are  noted  on 
the  subject  tariff  sheets  accompanying 
this  niing. 

CIG  requests  whatever  waivers  of  the 
Commission's  regulations  as  may  be 
necessary  to  accept  this  filing  in  its 
present  form. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Entrgv  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
D.G  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  January  14. 

1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  Hie  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb. 

Sf'crftary. 

[FR  Doc.  B5-765  Tiled  1-9-85;  8:45  am{ 
;  •7i7-ei-« 


(Dockat  Nos.  01*65-165-000,  ct  aL] 

ColumMa  Gas  Transmission  Corp.,  et 
ai.;  Natural  Gas  Certificate  Filings 

lanuary  3, 19BS. 

Take  notice  (hat  the  following  filings 
have  been  made  with  the  Commission: 

1.  Columbia  Gas  Transmission 
Corporation,  Docket  No.  CP85-165-000. 

Take  notice  that  on  December  11. 
1984,  Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue,  S.  E.,  Charleston, 
West  Virginia  25314,  filed  in  Docket  No. 
CP85-165-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
[18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of 
Owens-Illinois.  Inc.  (Owens-Illinois), 
under  the  certificate  issued  in  Docket 
No.  CP83-76-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Columbia  proposes  to  transport  up  to 
1.5  billion  Btu  equivalent  of  natural  gas 
per  day  for  Owens-Illinois  through  June 
30.  1985.  Columbia  states  that  the  gas  to 
be  transported  would  be  purchased  from 
Chatham  Resources  (Chatham)  and 
would  be  used  as  process  gas  in  Owens- 
Illinois'  Toano.  Virginia,  plant.  Columbia 
further  indicates  that  Texas  Eastern 
Transmi.«!sion  Corporation  (TETCO) 
would  also  be  transporting  the  specified 
volumes  and  has  filed  its  request  for 
authority  to  do  so  in  Docket  No.  CP85- 
112-000. 

Columbia  indicates  that  the  gas  to  be 
transported  for  Owens-Illinois  is  from 
an  off-system  source  and  therefore  was 
not  released  by  Columbia.  Columbia 
states  that  it  would  charge  29.93  cents 
per  dt  equivalent  of  gas.  as  set  forth  in 
its  Rate  Schedule  TS-1  of  Columbia's 
reRC  Gas  Tariff.  Columbia  states  that  it 
would  retain  2.43  percent  of  the  total 
quantit>'  of  gas  delivered  into  its  system 
for  company-use  and  unaccounted-for 
gas.  as  set  forth  in  Columbia's  Rate 
Schedule  TS-1. 

Columbia  states  that  the  August  30, 
1984.  transportation  contract  provides 
for  Columbia  to  receive  from  TETCO  for 
the  account  of  Owens-Illinois  up  to  1.500 
dt  equivalent  of  gas  per  day  from  five 
specified  points  in  Ohio  and  redeliver 
equivalent  quantities  less  volumes 
retained  for  company-use  and 
unaccounted  for  volumes  to 
Commonwealth  Gas  Pipeline 
Corporation  (Commonwealth)  at  a  point 
of  interconnection  of  Commonwealth's 
and  Columbia's  systems  in  Greene 
County.  Virginia.  Columbia  indicates 
that  Virginia  Natural  Gas,  the  distributor 


serving  the  plant,  would  make  ultimate 
redelivery  to  Owens-Illinois  at  the  plant 
in  James  City  County.  Virginia. 

Columbia  estimates  that  the  annual 
volume,  peak  day  volume  and  average 
day  volume  would  be  527,152  dt,  1,500  dt 
and  1.465  dt.  respectively.  Columbia 
indicates  the  end  use  of  the  gas  is 
process  gas  which  qualifies  as  a 
qualified  end  use.  Columbia  indicates 
that  the  above  volumes  constitute  the 
total  gas  requirements  at  the  plant. 

Columbia  has  submitted  an  affidavit 
from  Virginia  Natural  Gas  indicating  it 
has  sufficient  capacity  to  transport  the 
above  volumes  without  interrupting  its 
other  customers.  Columbia  also 
submitted  an  affidavit  from  the  producer 
indicating  that  the  gas  is  being  sold  at  a 
rate  not  in  excess  of  the  applicable 
maximum  lawful  price  under  the  Natural 
Gas  Policy  Act  of  1978  and  that  the  gas 
was  not  committed  fr  dedicated  to 
interstate  commerce  prior  to  November 
8.197a 

In  addition,  Columbia  requests 
flexible  authority  to  add  and  delete 
sources  of  gas  and/or  receipt/delivery 
points  if  such  altered  service  is  on 
behalf  of  the  same  end-user  at  the  same 
end-use  location  and  would  be  within 
the  maximum  daily  and  annual  volumes 
authorized  herein. 

Specifically,  within  30  days  of  the 
addition  or  deletion  of  any  gas  suppliers 
and/or  receipt/delivery  points  Columbia 
agrees  to  file  the  following  information 
in  this  docket: 

1.  Copy  of  the  gas  purchase  contract 
between  the  seller  and  end-user; 

2.  Statement  as  to  whether  the  supply 
is  attributable  to  gas  under  contract  to 
and  released  by  a  pipeline  or  distributor 
and  if  so.  identification  of  the  parties, 
and  the  specification  of  the  current 
contract  price: 

3.  Statement  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA)  pricing  categories  of 
the  added  supply,  if  released  gas.  and 
the  volumes  attributable  to  each 
category: 

4.  Statement  that  the  gas  is  not 
committed  or  dedicated  within  the 
meaning  of  NGPA  Section  2(18); 

5.  Location  of  the  receipt/delivery 
points  being  added  or  deleted.  For 
deletions  provide  the  name  of  the 
producer/supplier 

6.  Where  an  intermediary  participates 
in  the  transaction  between  the  seller 
and  the  end-user,  the  information 
required  by  S  157.209(c)(l)(ixJ  of  the 
Regulations; 

7.  Identity  of  any  other  pipeline 
involved  in  the  transportation. 

Comment  date:  February  19. 1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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2.  Louisiana-Nevada  Transit 
Company,  Docket  No.  CP85-159-000. 

Take  notice  that  on  December  7, 1984. 
Louisiana-Nevada  Transit  Company 
(LNT),  Post  Office  Box  8789.  Denver, 
Colorado  80201.  Hied  in  Docket  No. 
CP85-159-000  an  application  pursuant  to 
section  7  of  the  Natural  Gas  Act  and 
§  284.221  of  the  Commission's 
Regulations,  requesting  a  blanket 
certificate  of  public  convenience  and 
necessity  authorizing  LNT  to  transport 
natural  gas  on  behalf  of  any  other 
interstate  pipeline,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

LNT  states  that  it  is  an  interstate 
pipeline  and  is  seeking  to  obtain  blanket 
certificate  authorization  to  transport 
natural  gas  on  behalf  of  other  interstate 
pipelines  in  accordance  with  Part  284, 
Subpart  G,  of  the  Commission's 
Regulations.  LNT  agrees  to  comply  with 
the  conditions  in  S  284.221(d]  of  the 
Commission's  Regulations. 

Comment  date:  January  24, 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc.,  Docket  No. 
CP85-183-000. 

Take  notice  that  on  December  17, 
1984.  Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc.  (Northern). 
2223  Dodge  Street.  Omaha.  Nebraska 
68102,  flled  in  Docket  No.  CP85-183-000 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  the  sale  for  resale  of  natural 
gas  to  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern]  and  the 
construction  and  operation  of  facilities 
necessary  to  effectuate  such  sale. 
Northern  also  requests,  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act, 
permission  to  abandon  in  order  to 
terminate  the  sale  or  to  reduce  the 
maximum  daily  quantity  to  be  sold. 
Northern's  proposals  are  fully  set  forth 
in  its  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Specifically,  Northern  requests 
authority  to  sell  a  maximum  daily 
quantity  (MDQ)  of  75  billion  Btu  of 
natural  gas  from  November  1, 1985. 
through  October  31, 1986: 150  billion  Btu 
from  November  1, 1986.  through  October 
31, 1987;  225  billion  Btu  from  November 
1. 1987,  through  October  31, 1988;  and 
300  billion  Btu  thereafter.  Northern 
states  that  the  term  of  the  gas  sales 
agreement  (agreement)  is  for  a  period  of 
fifteen  years,  commencing  on  the  date  of 
initial  deliveries,  and  year  to  year 
thereafter.  It  is  explained  that  the 
agreement  also  provides  for  Texas 


Eastern  to  purchase  volumes  in  excess 
of  the  MDQ.  if  Northern  makes  such 
volumes  available,  and  that  upon  the 
occurrence  of  certain  events  specified  in 
Article  V  of  the  agreement.  Northern 
and  Texas  Eastern  have  the  option  to 
reduce  the  MDQ  and  Texas  Eastern  has 
the  right  to  terminate  the  agreement. 
Northern  requests  authority  for  such 
pregranted  total  as  partial 
abandonment. 

Northern  proposes  to  deliver  the 
natural  gas  to  Texas  Eastern  at  three 
firm  delivery  points:  (1)  The  existing 
interconnection  between  Texas  Eastern 
and  Northern  in  Calcasieu  Parish, 
Louisiana:  (2)  the  existing 
interconnection  between  Texas  Eastern 
and  ANR  Pipeline  Company  in  St. 
Landry  Parish.  Louisiana;  and  (3)  a 
proposed  interconnection  between 
Texas  Eastern  and  Northern's 
Matagorda  Isltmd  Offshore  Pipeline 
System  (MOPS)  in  Refugio  County. 
Texas.  Northern  requests  authorization 
to  construct  and  operate  eight  miles  of 
twelve-inch  pipeline  and  appurtenant 
facilities  to  connect  Texas  Eastern's 
facilities  and  Northern's  MOPS  system 
in  Refugio  County,  Texas.  The  estimated 
cost  of  these  facilities  is  $2,350,000  and 
would  be  financed  with  Northern's 
general  corporate  funds. 

Northern  also  proposes  to  deliver  the 
natural  gas  to  Texas  Eastern  at  four 
intemiptible  delivery  points:  (1)  The 
existing  interconnection  between  Texas 
Eastern  and  Southern  Natural  Gas 
Company  in  Iberville,  Louisiana;  (2)  the 
existing  interconnection  between  Texas 
Eastern  and  Channel  Industries  in  Mont 
Belvieu,  Chambers  County,  Texas;  (3) 
the  existing  interconnection  between 
Texas  Eastern  and  Valero  Transmission 
Company  in  Lavaca  County,  Texas;  and 
(4)  the  existing  interconnection  between 
'Texas  Eastern  and  Tennessee  Gas 
Pipeline  Company  in  Terrebone  Parish, 
Louisiana. 

Northern  initially  proposes  to  charge 
Texas  Eastern  a  commodity  charge  of 
$3.34  per  million  Btu  of  natural  gas 
delivered  and  a  monthly  demand  charge 
of  $2.60  per  million  Btu  of  the  effective 
MDQ.  If  excess  volumes  are  available. 
Northern  states  it  would  charge  Texas 
Eastern  $3.34  per  million  Btu  of  natural 
gas  sold  and  delivered  in  excess  of  the 
effective  MDQ. 

Northern  asserts  that  in  the  event  of 
curtailment  of  sales  to  Texas  Eastern, 
curtailment  would  be  no  greater  than  2 
percent  of  the  effective  MDQ  times  the 
number  of  priority  steps  being  fully 
curtailed  by  Northern  on  its  system  on 
that  day  pursuant  to  Northern's  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1. 
General  Terms  and  Conditions, 
Paragraph  9.2.  Such  curtailment,  it  is 


stated,  would  be  ordered  on  a  daily 
basis  as  a  percentage  of  the  MDQ  in 
effect  at  the  time. 

Northern  states  that  its  customers 
would  benefit  from  the  proposed  sale 
since  the  increased  sales  volume  would 
spread  system  costs  more  broadly  and 
Northern's  customers  would  realize  a 
lower  average  cost  of  gas.  It  is  indicated 
that  Texas  Eastern  would  purchase  this 
gas  to  replace  partially  field  reserve 
depletion  and  deliverability  decline. 

Comment  date:  January  23, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.,  Docket  No. 
CP85-162-4)00. 

Take  notice  that  on  December  10, 
1984,  Teimessee  Gas  Pipeline  Company, 
a  Division  of  Tenneco  Inc.  (Tennessee), 
P.O.  Box  2511,  Houston,  Texas  77001, 
filed  in  Docket  No.  CP85-162-O00  an 
application  pursuant  to  section  7(c)  of 
the  Natiu-al  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas.  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  proposes  to  transport  up  to 
16,0009  Mcf  of  natural  gas  per  day.  on  a 
best-eR'orts  basis,  for  Columbia  Gas 
Transmission  Corporation's  (Columbia 
Gas)  account.  It  is  stated  that  Tennessee 
will  transport  the  gas  from  the  inlet  of 
the  measurement  facilities  located  on 
the  producer  platform  in  South 
Timbalier  Block  50A  (ST  50A)  and 
would  redeliver  the  gas  to  Columbia 
Gulf  Transmission  Company  (Columbia 
Gulf),  for  Columbia  Gas'  account,  at  the 
interconnection  of  the  South  Timbalier 
50  line  and  the  Project  37  pipeline, 
jointly  owned  by  Tennessee,  Columbia 
Gulf  and  Southern  Natural  Gas 
Company.  It  is  further  stated  that 
Tennessee  is  currently  transporting  said 
gas  for  Columbia  Gas  pursuant  to  the 
provisions  of  §  284.221  of  the 
Commission's  Regulations  and 
Tennessee's  blanket  certificate  issued 
February  21, 1980,  in  Docket  No.  CP80- 
132.  Reports  of  this  transmission  have 
been  filed  by  Teimessee  in  Docket  No. 
ST83-5. 

It  is  asserted  that  the  term  of  the 
proposed  transportation  service  would 
be  from  the  date  of  initial  deliveries  and 
would  remain  in  full  force  and  effect  for 
a  term  of  ten  years  and  from  year  to 
year  thereafter  until  cancelled  by  either 
party  upon  180  days  written  notice  given 
at  the  end  of  the  primary  term  or  any 
anniversary  date  thereof. 

For  the  proposed  transportation 
service,  Columbia  Gas  would  pay 
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Tennessee  a  demand  charge  of  $40,053 
per  month.  It  is  maintained  that 
Columbia  Gas  would  provide  Tennessee 
1.2  percent  of  the  volume  of  natural  gas 
received  by  Tennessee  for  its  fuel  and 
use  requirements.  It  is  also  maintained 
that  Tennessee  would  transport 
associated  liquids  at  a  current  charge  of 
47.82  cents,  adjusted  annually. 

Comment  date:  January  24. 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Te.xas  Eastern  Transmission 
Corporation.  Docket  No.  CP85-112-000. 

Take  notice  that  on  November  14. 
1984.  Texas  Eastern  Transmission 
Corporation  (Applicant).  Post  OfHce  Box 
2521.  Houston.  Texas  77252.  filed  in 
Docket  No.  CP85-112-000  a  request 
pursuant  to  S  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  transport 
natural  gas  on  behalf  of  Owens-Illinois. 
Inc.  (Owens-Illinois),  under  the 
certiHcate  issued  in  Docket  No.  CP82- 
535-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  Hie  with 
the  Commission  and  open  to  public 
inspection. 

Applicant  states  that  the 
transportation  services  would  be 
provided  pursuant  to  a  gas 
transportation  agreement,  dated  August 
28. 1984.  wherein  Applicant  would 
transport  quantities  of  fuel  oil 
displacement  gas  for  Owens-Illinois. 
Applicant  is  advised  that  Owens-Illinois 
has  entered  into  a  gas  purchase  and  sale 
contract  with  Chatham  Resources.  Inc. 
(Chatham  Resources),  which  provides 
for  the  purchase  of  quantities  of  natural 
gas  produced  in  Ohio.  It  is  explained 
that  to  effectuate  delivery  of  the  gas. 
Applicant  on  October  20. 1984. 
commenced  transportation  service  for 
the  account  of  Owens-Illinois  for  an 
initial  automatic  period  of  120  days  and 
subject  to  Commission  authority,  has 
agreed  to  provide  transportation  service 
until  11:59  p.m.  on  June  30. 1985. 

It  is  stated  that  pursuant  to  the  service 
agreement.  Applicant  would  take  receipt 
of  up  to  1,500  dt  equivalent  of  natural 
gas  per  day  from  Chatham  Resources  at 
a  point  of  interconnecton  between 
Applicant  and  Chatham  Resources 
designated  as  Applicant's  M&R  Station 
2195  located  in  Noble  County.  Ohio,  or 
at  other  mutually  agreeable  points  of 
receipt  from  Chatham  Resources. 
Applicant  would  then  transport  and 
deliver  such  quantities,  less  applicable 
shrinkage,  to  Columbia  Gas 
Transmission  Corporation  (Columbia)  at 
points  of  interconnection  between 
Applicant  and  Columbia  designated  as 
Applicant's  M&R  Station  041  located  in 
Warren  County.  Ohio.  M&R  Station  077 


located  in  Fairfield  County.  Ohio.  M&R 
Station  061  located  in  Fayette  County, 
Ohio,  and  M&R  Stations  521  and  907* 
located  in  Butler  County.  Ohio.  It  is 
explained  that  Columbia  would  in  turn 
transport  and  redeliver  such  quantities 
to  Commonwealth  Gas  f^peline 
Corporation  (Commonwealth),  which 
company  would  in  turn  transport  and 
redeliver  such  quantities  to  Virginia 
Natural  Gas  Company  (Virginia)  for 
redelivery  by  Virginia  to  Owens-Illinois 
at  its  James  City  County,  Virginia,  plant. 

Applicant  estimates  peak  day  and 
average  day  transportation  quantities  of 
1.500  dt  equivalent  of  gas  and  1,440  dt 
equivalent,  respectively,  and  annual 
quantities  of  approximately  547,500  dt. 
Applicant  advises  that  Commonwealth 
and  Virginia  have  indicated  that  they 
have  sufficient  capacity  to  perform  the 
transportation  service  without  detriment 
to  their  other  customers.  Applicant 
indicates  that  no  facilities  need  be 
constructed  to  provide  the 
transportation  service.  Applicant  has 
also  submitted  an  affidavit  from  Owens- 
Illinois  indicating  that  the  quantities  of 
gas  transported  would  be  utilized  for 
fuel  oil  displacement. 

Applicant  proposes  to  charge  Owens- 
Illinois  its  currently  effective  TS-2  (fuel 
oil  displacement)  transported  rate  per  dt 
transported  and  to  reduce  volumes 
received  for  transportation  by  its 
currently  effective  TS-2  shrinkage  rate. 

Applicant  has  submitted  an  affidavit 
from  the  producer  indicating  that  its 
sales  price  to  Owens-Illinois  does  not 
exceed  the  maximum  lawful  price  under 
the  Natural  Gas  Policy  Act  of  1978  and 
such  volumes  are  not  comprised  of  any 
gas  that  as  committed  or  dedicated  to 
interstate  commerce  on  November  8. 
1978. 

Comment  date:  February  19. 1985  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  N.E..  Washington.  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 


any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  prusuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc.  85-774  Filed  l-»-85;  8:45  amj 
aiLUNG  cooc  trir-oi-M 


(Docket  No.  TC82-36-0021 

The  Inland  Gas  Company,  Inc.;  Tariff 
Sheet  Filing 

January  4. 1985. 

Take  notice  that  on  December  21. 
1984.  The  Inland  Gas  Company.  Inc. 
(Inland),  340-17th  Street.  Ashland. 
Kentucky  41101.  tendered  for  filing  in 
Docket  No.  TC82-36-O02  First  Revised 
Sheet  No.  9  to  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1.  The  tariff  sheet 
bears  an  issue  date  of  December  21. 
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1984,  and  a  proposed  effective  date  of 
January  1, 1985. 

Inland  states  that  its  currently 
effectively  curtailment  procedures 
include  an  Index  of  Affected  Customers, 
which  is  set  forth  on  Original  Sheet  No. 
9.  Inland  indicates  that  the  Index 
identifies  the  customers  that  are  subject 
to  curtailment  i.e.,  the  industrial 
customers  with  maximum  daily  contract 
quantities  in  excess  of  300  Mcf,  except 
essential  agricultural  users. 

On  March  29, 1984,  Inland  filed  an 
application  in  Docket  No.  CP84-326-000 
pursuant  to  section  7(c]  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing, 
inter  alia,  deliveries  of  natural  gas  to 
two  new  industrial  customers.  BCR 
Paving  Company  (BCR)  and  Pine 
Mountain  Asphalt  Company  (Pine 
Mountain).  The  requested  certificate 
authorization  was  granted  by  order 
issued  June  5, 1984.  It  is  indicated  that 
BCR  and  Pine  Mountain  have  maximum 
daily  contract  quantities  of  400  Mcf  and 
350  Mcf  respectively.  Inland  states  that 
these  two  new  customers  should  be 
included  in  its  Index  of  Affected 
Customers;  thus.  Inland  proposes  to 
revise  its  Index  to  include  BCR  and  Pine 
Mountain. 

Inland  requests  that  the  Commission 
grant  a  waiver  of  the  notice 
requirements  of  §  154.22  of  the 
Regulations  because  the  purpose  of  this 
filing  is  to  bring  its  curtailment 
procedures  into  compliance  with  the 
Commission's  June  5, 1984,  order  in 
Docket  No.  CP84-326-000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
tariff  sheet  filing  should  on  or  before 
January  14, 1985,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  protests  filed  with  the  Conmiission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 


Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  85-766  Filed  1-9-85:  8:45  am) 

BILUNG  COOe  t717-01-M 


[Dodwt  No.  TA85-1-S3-003] 

K  N  Energy,  Inc.;  Compliance  Filing 

January  7, 1985. 
Take  notice  that  on  December  24, 

1984,  K  N  Energy,  Inc.  (K  N)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  the 
following  sheets: 

Fifth  Revised  Sheet  No.  26 
Fourth  Revised  Sheet  No.  26A 
Fourth  Revised  Sheet  No.  26B 

K  N  states  this  filing  is  made  pursuant  to 
the  Federal  Energy  Regulatory 
Commission's  (Commission]  order 
issued  November  23, 1984. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  inaccordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  January  14, 

1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  65-787  Filed  1-9-85;  &45  am) 

WLUNQ  COOE  trir-oi-M 


[Docket  No.  RP84-86-004] 
Locust  Ridge  Gas  Co.;  Filing 

January  7, 1985. 

Take  notice  that  Locust  Ridge  Gas 
Company  (Locust  Ridge)  on  December 
21, 1984  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  the  following  sheets: 

Original  Volume  No.  1 

Rate  Schedule  C-1:  Substitute  Tenth  Revised 

Sheet  No.  lA 
Rate  Schedule  T-1:  Substitute  Second 

Revised  Sheet  No.  27 

Original  Volume  No.  3 

Substitute  Seventeenth  Revised  Sheet  No.  lA. 

Locust  Ridge  states  that  these  revised 
sheets  are  being  submitted  in 
compliance  with  the  Commission's  order 
in  this  proceeding  issued  October  15, 
1984,  and  the  Letter  Order  issued  on 
November  30, 1984,  by  the  Director  of 
the  Office  of  Pipeline  and  Producer 
Regulation. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  January  14. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  85-768  Filed  1-9-65;  8:45  am] 

BILUNO  COOE  e717-«1-« 

[Docket  No.  RPe5-36-0001 

Midwestern  Gas  Transmission  Co.; 
Tariff  Filing 

January  7, 1985. 
Take  notice  that  on  December  21, 

1984,  Midwestern  Gas  Transmission 
Company  (Midwestern),  tendered  for 
filing  the  following  tariff  sheets  to 
Original  Volume  No.  1  of  its  FERC  Gas 
Tariff  to  be  effective  on  January  20. 1984: 

First  Revised  Sheet  No.  24 

Midwestern  states  that  the  purpose  of 
this  tariff  sheet  is  to  increase  the  limit  of 
eligibility  of  Midwestem's  Rate 
Schedule  SR-1  from  5,000  Mcf  per  day  to 
5,100  Mcf  per  day.  Midwestern  further 
states  that  this  change  will  enable 
Midwestern  to  continue  to  serve  the 
cities  of  Casey,  Martinsville  and 
Marshall,  Illinois  under  Rate  Schedule 
SR-1  while  rendering  (hose  cities  the 
increased  service  that  Midwestern  seeks 
to  render  in  Docket  No.  CP84-479-000. 

Midwestern  further  states  that  copies 
of  the  filing  have  been  mailed  to  all  of 
its  customers  and  affected  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  January  14, 

1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
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intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

Kenneih  F.  Plumb, 

Secretary. 

|FR  Doc.  85-769  Filed  1-9-85:  8:45  am) 

MLUNO  COK  •717-Ot-4l 

[Docket  No.  RP8S-S9-O00I 

National  Fuel  Gas  Supply  Corp.;  Tariff 
Filing 

lanuary  7. 1985. 
Take  notice  that  on  December  31, 

1984.  National  Fuel  Gas  Supply 
Corporation  ("National").  Ten  Lafayette 
Square.  Buffalo.  New  York  14203.  filed 
proposed  Rate  Schedule  E  to  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1. 
The  filing  consists  of  a  new  tariff 
applicable  to  the  sale  of  natural  gas  to 
customers  who  are  presently  purchasing 
gas  from  National  under  its  COS  Rate 
Schedules,  all  as  more  fully  set  forth  in 
the  proposed  tariff  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

National  states  that  during  the  last 
several  years,  customers  purchasing  gas 
from  National  under  its  CDS  Rate 
Schedules  have  from  time  to  time 
requested  additional  gas  from  National 
under  its  I-l  Rate  Schedule.  However, 
this  service  could  only  be  performed 
after  receiving  authorization  from  the 
Commission  under  section  7  of  the 
Natural  Gas  Act.  Proposed  Rate 
Schedule  E  is  designated  to  permit  these 
customers  to  take  gas  when  made 
available  from  National  without 
imposing  such  administrative  burdens 
on  the  Commission  Staff. 

It  is  also  stated  by  National  that  the 
price  for  such  service  shall  be  the 
currently  effective  rate  under  Rate 
Schedule  I-l  which  is  on  file  and 
approved  by  the  Commission.  National 
also  requests  that  the  Proposed  Rate 
Schedule  E  be  made  effective  on 
January  30. 1985. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  January  14. 

1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 

for  public  inspection. 

Keniwtli  F.  Plumb, 

Secrelary: 

|FR  Doc.  85-770  Filed  1-9-85:  8:45  am] 

MUJNQ  COOC  •717-01-M 


(Docket  Nos.  TASS-1-17-000  and  TA85-1- 
17-001] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

lanuary  7. 1985. 

Take  notice  that  on  December  17, 
1984.  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
Fourth  Revised  Volume  No.  1.  the 
following  tariff  Sheets: 

Second  Revised  Seventy-first  Revised  Sheet 
No.  14. 

According  to  §  381.103(b»(2)(iii)  of  the 
Commission's  regulations  (IB  CFR 
381.103(b)(2)(iii)).  the  date  of  filing  is  the 
date  on  which  the  Commission  receives 
the  appropriate  filing  fee.  which  in  the 
instant  case  was  not  until  December  26, 
1984. 

This  tariff  sheet  is  being  filed 
pursuant  to  Section  4.F  of  Texas 
Eastern's  Rate  Schedule  SS-II  and 
Section  4.E  of  Texas  Eastern's  Rate 
Schedule  ISS-III  which  provide  for  an 
automatic  rate  adjustment  to  flow 
through  any  changes  in  Consolidated 
Natural  Gas  Transmission  Corporation's 
(Consolidated)  GSS  rates  which  underlie 
Texas  Eastern's  Rate  Schedules  SS-II 
and  ISS-III.  The  effectiveness  of  such 
rate  change  as  proposed  herein  will 
coincide  with  the  date  the  Consolidated 
proposes  to  commence  billing  its  revised 
GSS  rates  pursuant  to  its  filing  of 
November  19. 1984  in  Docket  No.  RP82- 
115. 

The  proposed  effective  date  of  the 
above  tariff  sheet  is  November  1, 1984. 

Copies  of  the  Hling  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commisions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
inter\'ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  January  14. 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Kemieth  F.  Plumb. 

Secretary. 

|FR  Doc.  85-771  Filed  1-9-80:  8:45  am) 

anjJNO  COM  nn-o%-m 


[Docket  No.  TA8S-1-18-000  and  TA85-1- 
18-001] 

Texas  Gas  Transmission  Corp.; 
Proposed  Ciianges  In  FPC  Gas  Tariff 

]anuary  7, 1965. 

Take  notice  that  Texas  Gas 
Transmission  Corporation,  on  December 
31. 1984.  tendered  for  filing  Forty-Eighth 
Revised  Sheet  No.  7  and  Eleventh 
Revised  Sheet  No.  7-B  to  its  FPC  Gas 
Tariff.  Third  Revised  Volume  No.  1. 
These  sheets  are  being  issued  to  reflect  - 
changes  in  the  cost  of  purchased  gas 
pursuant  to  Texas  Gas's  Purchased  Gas 
Adjustment  Clause. 

Copies  of  the  filing  were  served  upon 
the  company's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capital  Street,  NE.  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
January  14. 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kemieth  F.  Plumb. 
Secretary. 
[FR  Doc.  85-772  Filed  1-9-85:  8:45  amj 

BILUMO  COOC  (TU-OI-M 


[Docket  No.  RP85-53-000] 

Western  Transmission  Corp.;  Filing 

)anuarj'  7, 1985. 

Take  notice  that  on  December  17, 
1984,  Western  Transmission 
Corporation  (Western)  tendered  for 
filing  Twenty-Third  Revised  Tariff  Sheet 
No.  3-A  to  its  FERC  Gas  Tariff.  Original 
Volume  No.  1.  Western  states  that  the 
revised  sheet  includes  purchased  gas 
costs  for  the  six  months  ended 
September  30. 1984. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  Hie  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street.  NE..  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  January  11, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  end  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
|FR  Doc.  85-773  Filed  l-*-85:  8:45  am) 

BILUNQ  CODE  (717-01-11 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-30092:  FRL-27S6-2] 

Ethylene  Dibromide;  Opportunity  To 
Comment  on  Requested  Amendment 
to  EDB  Registration  for  Use  To 
Fumigate  Exported  Citrus 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  The  Environmental  Protection 
Agency  has  received  a  request  for  an 
increase  in  the  allowable  period  for  use 
of  the  pesticide  ethylene  dibromide 
(EDB)  to  fumigate  exported  citrus.  The 
requested  amendment  would  remove  the 
restriction  that  exported  citrus  be 
treated  only  during  the  months  of 
October  through  January;  as  a  result  of 
this  change,  citrus  currently  exported 
February  through  June  could  also  be 
treated  with  EDB.  The  requested 
amendment  would  also  impose  several 
additional  restrictions  designed  to 
reduce  potential  exposure  to  workers 
conducting  EDB  fumigation  operations 
and  to  workers  exposed  to  fumigated 
fruit  moving  through  commerce  to 
export.  The  Agency  will  consider  the 
requested  amendment  to  EDB 
registration  terms  and  is  hereby 
requesting  public  comments  for  a  period 
of  15  days  following  publication  of  this 
notice. 

ADDRESS:  Written  comments  must  be 
identified  as  OPP-30092. 
By  mail,  address  to:  Information 
Services  Section.  Program 
Management  and  Support  Division     - 
(TS-757C).  Office  of  Pesticide 


Programs,  Environmental  Protection 

Agency.  401  M  Street.  SW.. 

Washington.  D.C.  20460. 
In  person,  bring  comments  to:  Rm.  236. 

CM  #2. 1921  Jefferson  Davis  Highway, 

Arlington,  VA. 
FOR  FURTHER  INFORMATION  CONTACT. 
By  mail:  Richard  J.  Johnson,  Registration 
Division  (TS-767C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
D.C.  20460, 
Office  location  and  telephone  number: 

Rm.  711A.  CM  #2. 1921  Jefferson 

Davis  Highway.  Arfington.  VA,  (703- 

557-7420). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  28, 1983,  EPA  issued  a 
notice  of  intent  to  cancel  registrations  of 
pesticides  containing  EDB  for  most  uses, 
including  use  to  fumigate  citrus  and 
other  fruits  and  vegetables  in  order  to 
meet  interstate  and  international 
quarantine  requirements.  Fruit  growing 
states  and  nations  had  imposed 
quarantine  requirements  to  prevent  fruit 
fly  infestations  from  fruits  moving 
across  their  borders.  Following  the 
cancellation  notice,  users  of  EDB  for 
citrus  fumigation,  among  others, 
requested  an  administrative  hearing  to 
challenge  the  cancellation  decision. 
Within  the  months  following  the  notice, 
most  states  with  quarantine 
requirements  developed  alternative 
means  by  which  the  shippers,  primarily 
in  Florida,  could  meet  the  quarantine. 

By  April  3, 1984,  EPA  had  taken 
several  additional  steps  to  address  the 
risks  from  continued  EDB  use.  especially 
risks  from  contamination  of  the 
American  diet.  With  respect  to  dietary 
risks  from  citrus  fumigation,  the 
Administrator  noted  that  most 
domestically  consumed  fruit  was  no 
longer  treated  with  EDB.  With  respect  to 
citrus  fumigated  before  export  to  other 
nations,  he  found  that  it  is  appropriate 
to  ensure  that  citrus  fruit  leaving  this 
country  be  able  to  meet  the  quarantine 
requirements  of  U.S.  trading  partners, 
provided  that  the  use  can  continue 
without  unreasonable  adverse  effects  to 
American  workers. 

Based  on  these  findings,  the  Agency 
issued  an  amendment  to  the  September 
28, 1983,  EDB  cancellation  notice.  The 
amendment  modified  the  cancellation 
decision  for  fumigation  of  citrus  and 
papayas  to  provide  the  registration  for 
use  to  treat  domestically  consumed  fruit 
would  be  cancelled.  However, 
registrations  for  use  to  treat  exported 
citrus  and  payayas  were  permitted  to 
continue,  subject  to  a  number  of 
additional  restrictions.  The  registration 


requirements  were  directed  toward 
minimizing  exposure  of  U.S.  workers  to 
EDB.  They  included  (1)  limitation  to  use 
only  during  October  through  January  for 
citrus;  (2)  limitation  of  application  to 
certified  applicators  under  U.S.  or  state 
government  supervision;  (3)  respirator 
and  protective  clothing  requirements  for 
fumigation  operations;  (4)  fumigation 
chamber  stack  height  requirements  and 
(5)  aeration  of  trucks  transporting 
fumigated  fruit.  The  limitation  to 
treatment  October  through  January  was 
based  upon  available  information  which 
indicated  that  cold  treatment  would 
provide  acceptable,  workable 
quarantine  control  except  on  early 
season  citrus. 

With  respect  to  continuing  risks  to 
U.S.  workers  under  the  amended 
registration  terms,  the  Administrator 
concluded  that  the  occupational  risks 
were  reduced  to  acceptable  levels  in 
light  of  the  benefits. 

Following  the  April  3, 1984 
amendment  to  the  Cancellation  Notice, 
Great  Lakes  Chemical  Company  sought 
a  conforming  amendment  to  its 
Registration  No.  5785-29-AA.  which 
was  granted  on  June  15. 1984. 
Thereafter,  the  persons  requesting 
hearings  to  challenge  the  Notice  of 
Intent  to  Cancel  as  it  applied  to  citrus 
withdrew  their  challenges  and  the 
CancellaUon  Notice,  as  amended,  went 
into  effect. 

Pending  Amendment  Request 

EPA  received  on  December  4, 1984  a 
request  from  Great  Lakes  Chemical 
Company  to  amend  its  registration  for 
pesticide  products  containing  EDB  for 
use  to  fumigate  exported  citrus.  Great 
Lakes  is  currently  the  sole  registrant  of 
EDB  products  for  this  purpose  and  seeks 
certain  changes  in  the  required  terms 
and  conditions  or  registration  for  the 
exported  citrus  fumigation  use. 

By  seeking  removal  of  the  restriction 
on  treatment  of  exported  citrus  to  the 
months  October  through  January,  the 
request  makes  possible  treatment  of  a 
volume  of  citrus  two  to  two  and  one  half 
times  that  currently  permitted. 

In  addition  to  the  removal  of  the 
limitation  on  the  months  during  which 
EDB  treatment  can  occur,  the 
amendment  request  proposes  additional 
restrictions  to  address  worker  exposure 
issues.  These  additional  restrictions 
include  changes  in  operation  of 
fumigation  chamber  doors,  additional 
systematic  monitoring  of  EDB  levels, 
additional  exhausting  of  trailers  used  to 
transport  citrus  from  fumigation  site  to 
port,  requirements  that  warehouses 
meet  OSHA  requirements  and 
ventilation  requirements  in  ship  holds 
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during  loading.  The  requested 
amendment  would  not  lead  to  the 
introduction  of  EDB  into  the  American 
diet  because  it  apphes  only  to 
registration  of  products  which  are 
limited  to  treatment  of  exported  citrus. 

EPA  has  been  informed  that  Florida 
citrus  exporters  have  experienced 
difficulties  wtth  alternatives  for  meeting 
quarantine  requirements  of  other 
nations,  most  notably  problems  with 
fruit  quahty  following  shipments  using 
cold  treatment  to  control  possible  fruit 
fly  infestation.  EPA  has  been  informed 
that  citrus  reaching  )apan  after  cold 
treatment  contained  large  quantities  of 
unmarketable  fruit  and  that  Japanese 
purchasers  are  no  longer  willing  to 
obligate  payments  for  fruit  whicii  has 
been  cold  treated.  Because  of  these 
diffiCMlties.  EPA  has  been  requested  to 
act  on  this  amendment  prior  to 
February.  1984. 

Great  Lakes  proposes  that  the 
following  labeling  be  required  for  all 
EDB  products  for  use  to  fumigate 
exported  atrus.  Where  language  from 
the  previously  approved  terms  is 
proposed  for  change,  the  current  and 
requested  language  are  both  indicated. 
Great  Lakes  does  not  request  any 
further  changes  at  this  time. 

Cunent  Label 

The  following  language  currently 
appears  on  the  label: 

.^fter  September  1. 1984  citrus  fruit  for 
export  outside  of  the  territorial  United 
States  may  t>e  treated  only  during  the 
months  of  October,  November. 
Oecemt>er.  and  January.  The  treatment  of 
citrus  fruit  for  export  in  any  other  month 
is  permitted  on/y  after  a  written 
determination  tr>'  the  U.S.  Environmental 
Protection  Agency  that  a  significant  fruit 
fly  outbreak  has  resulted  in  quarantine 
requirements  for  exported  fruit  which 
cannot  l>e  met  by  alternative  quarantine 
treatments  and  that  treatment  with  F.DB 
for  such  purposes  will  not  cause 
unreasonable  adverse  effects  on  the 
environment. 

Requested  Labeling  Changes 

The  requested  amendment  would 
delete  the  language  and  would  require 
the  following  additional  labeling: 

(1)  At  the  state  fumigation  chambers, 
installation  of  and  operation  of  a  cable 
or  any  other  suitable  implement  for 
opening  the  chaml>er  door  that  will  place 
the  individual  at  least  ten  feet  from  the 
door. 

|2)  The  systematic  monitoring  of  EDB  levels 
at  each  facility  using:  (a)  OSttA 
approved  methods  and/or  portable  gas 
chromatographs:  and  (b)  the  operation  of 
an  infrared  analyzer  equipped  with  an 
alarm  system. 

(3)  Operation  of  exhaust  equipment  in  the 
trailers  at  the  port  for  a  minimum  of 


flfteen  minutes  prior  to  opening  the 
doors.  The  blower  will  circulate  2.000 
cubic  feet  of  air  per  minute  and  result  in 
a  minimum  of  fifteen  air  exchanges 
before  the  trailer  doors  are  opened. 

(4)  Where  deficiencies  exist,  operators  of 
warehouses  in  which  fumigated  fruit  is 
stored  will  initiate  the  necessary 
procedural  changes  and /or  engineering 
modifications  to  comply  with  all  OShlA 
requirements. 

(5)  Operator  breathing  zone  levels  for 
forklift  drivers  shall  comply  with  OSHA 
requirements  through  the  use  of 
engineering  modifications  and/or 
personal  protective  equipment. 

(6)  EDB  treated  fruit  will  be  transported 
only  aboard  seagoing  vessels  that  are 
equipped  with  a  ventilation  system  in  the 
ship's  hold  in  which  the  fruit  is  stored. 
The  ventilation  system  shall  be  in 
operation  during  loading. 

The  famigation  of  fruit  for  export  in 
containerized  trailers  may  continue 
without  the  atMve  restrictions. 

Opportunity  To  Comment 

Acting  in  its  discretion,  EPA  has 
dfK:ided  to  soUcit  pubKc  comment  on  the 
pending  request  for  amendment  to  EDB 
registrations  for  fumigation  of  exported 
citrus.  LP.\  specifically  requests 
comments  on  the  effects  of  the 
amendment  on  risks  to  United  States 
workers  who  may  experience  additional 
EDB  exposure  and  comments  on  the 
need  for  the  amendment  by  United 
States  citrus  exporters.  EPA  is 
requesting  that  additional  supporting 
information  be  supplied  by  the 
registrant  relating  to  the  need  for  the 
amendment  and  the  potential  for 
reducing  worker  exposure  through  the 
requested  additional  terms.  After 
considering  all  available  information. 
EPA  could  grant  or  deny  the  requested 
amendment,  could  grant  some  variation 
of  the  requested  amendment,  or  could 
permit  an  amendment  conditioned  on 
further  research  or  monitoring 
requirements. 

The  time  for  comment  has  been 
limited  to  enable  EPA  to  decide  whether 
approval  of  the  amendment  prior  to 
February  first  is  warranted  based  on 
available  information.  EPA  has  not 
completed  an  evaluation  of  the 
requested  amendment  or  supporting 
documentation  and  this  Notice  is  not 
intended  to  announce  an  EPA  decision 
or  proposed  decision  on  this 
amendment.  EPA  expects  to  act  on  the 
amendment  request  in  the  manner 
normal  for  such  actions  and  may  take 
action  on  the  amendment  without 
further  public  notice.  Any  person 
wishing  to  obtain  information  on  the 
status  of  this  amendment  request  may 
contact  Richard  J.  Johnson  at  the 
location/telephone  number  under  "FOR 
FURTHEft  INFORMATION  CONTACT". 


Comments  must  be  received  by  the 
Agency  on  or  before  January  25. 1985 
and  must  be  addressed  in  the  manner 
described  at  the  outset  of  this  notice. 
Conunents  may  address  any  matters 
relevant  to  EPA's  consideration  of  the 
registration  amendment  request 
described  in  this  notice. 

Dated:  January  7.  IflSB. 
Susan  H.  Shennan.  • 

Acting  Director.  Office  of  Pesticide  Programs. 
(FR  Doc.  85-859  Filed  1-9-85:  8:45  ami 
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IOPP-00191;  FRL  5233167] 

FIFRA  Scientific  Advisory  Panel; 
Closed  Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  There  will  be  a  1-day  meeting 
of  a  subpanel  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
ScientiHc  Advisory  Panel  to  review  a 
notification  submitted  to  EPA  by 
Advanced  Genetic  Sciences,  Inc.  (AGS), 
concerning  its  intent  to  conduct  small- 
scale  field  studies  with  a  genetically 
altered  microbial  pesticide.  The  meeting 
will  be  closed  to  the  public. 

DATES:  Tuesday,  January  22, 1985.  from 
10  a.m.  to  4  p.m. 

ADDRESS:  The  meeting  will  be  held  at: 

Environmental  Protection  Agency,  Rm. 

S355.  401  M  St..  SW..  Washington.  D.C 

20460. 

FOR  FtlRTHER  INFORMATION  CONTACT 

By  Mail:  Philip  H.  Gray,  Jr.,  Executive 

Secretary,  FIFRA  Scientific  Advisory 

Panel,  Office  of  Pesticide  Programs 

(TS-766C),  401  M  St.,  SW., 

Washington,  D.C.  20460. 
Office  location  and  telephone  number: 

Rm.  1117,  Crystal  Mall,  Building  No.  2. 

Arlington.  VA.  (703-557-7096). 

SUPPtEMENTARY  INFORMATION:  The 

agenda  for  this  meeting  is: 

1.  Consideration  of  a  notification  of 
intent  to  conduct  small-scale  field 
studies  with  a  genetically  altered 
microbial  pesticide. 

2.  Review  by  the  subpanel  of  EPA's 
preliminary  findings  and 
recommendations  in  response  to  the 
notification. 

It  should  be  noted  that  the  Federal 
Advisory  Committee  Act  permits  the 
closure  of  meetings  or  portions  of 
meetings  when  trade  secret  information 
is  to  be  discussed  or  presented.  No 
docimients  are  being  made  available  to 
the  public  at  this  time. 


Dated:  January  a  1985. 
Lm  M.  Thomas, 

Acting  Administrator. 

|FR  Doc.  85-882  Filed  l-B-AS;  2:03  pm] 
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Science  Advisory  Board 

(SAB-FRL-2754-4] 

Radiation  Advisory  Committee;  Open 
Meeting 

Under  Pub.  L  92-463,  notice  is  hereby 
given  that  a  meeting  of  the  Science 
Advisory  Board's  (SAB)  Radiation 
Advisory  Committee  will  be  held  on 
February  4. 1985  in  room  1112  of  the  U.S. 
Environmental  Protectiort  Agency, 
Crystal  Mall  II.  1921  Jefferson  Davis 
Highway,  Arlington.  Virginia  22202.  The 
meeting  will  begin  at  9O0  a.m.  and  the 
estimated  time  of  adjournment  is  5:00 
p.m. 

This  is  the  first  in  a  series  of  meetings 
for  the  Committee.  The  Radiation 
Advisory  Committee  will  study  the 
impact  of  radiation  on  the  environment 
and  human  populations.  The  Committee 
is  expected  to  provide  a  review  of  the 
scientific  quality  of  the  Agency's 
radiation  activities  and  to  offer  advice 
on  how  its  scientific  capabilities  may  be 
maintained  at  a  high  level.  Specifically, 
the  Committee  is  expected  to  review 
and  comment  on  the  adequacy  of 
scientific  information  and  analyses  used 
in  developing  risk  assessments  and 
other  scientific  documents  on  radiation 
matters. 

The  following  individuals  have  agreed 
to  serve  on  the  Committee: 
Dr.  William  |.  Schull  (Chairman). 
Director  and  Professor  of  Population 
Genetics,  Center  for  Demographic  and 
Population  Genetics,  School  of  Public 
Health,  University  of  Texas  Health 
Science  Center  at  Houston,  Houston, 
Texas  77030 
Seymour  Jablon,  National  Research 
Council,  2101  Constitution  Avenue, 
NVV..  Washington,  D.C.  20418 
Dr.  James  V.  Neel,  Lee  R.  Dice 
University  Professor  of  Human 
Genetics,  The  University  of  Michigan 
Medical  School,  Department  of 
Human  Genetics.  Box  015, 1137  E. 
Catherine  Street.  Ann  Arbor, 
Michigan  48109 
Dr.  Warren  Sinclair,  National  Council  on 
Radiation  Protection  and 
Measurements,  7910  Woodmont 
Avenue,  Suite  1016,  Bethesda,  Md. 
20814 
Dr.  John  Till,  Route  2,  Box  122,  Neeses, 

SC  29107 
Dr.  Terry  Lash,  Department  of  Nuclear 
Safety.  1035  Outer  Park  Drive, 
Springfield.  Illinois  62704 


Dr.  Oddvar  Nygaard,  Division  of 
Radiation  Biology,  Department  of 
Radiology,  Case  Western  Reserve 
University,  School  of  Medicine, 
Cleveland,  Ohio  44106 
Dr.  Charles  Susskind,  Professor, 
Electrical  Engineering  and  Computer 
Sciences  Department,  College  of 
Engineering,  University  of  California, 
Berkeley.  California  94720 
The  meeting  is  open  to  the  public; 
however,  seating  is  limited.  Any 
member  of  the  public  wishing  to  attend 
or  obtain  information  should  contact 
Ms.  Kathleen  Conway.  Executive 
Secretary.  Radiation  Advisory 
Committee,  Science  Advisory  Board,  by 
close  of  business  January  31, 1985.  the 
telephone  number  is  (202)  382-2552. 

Dated:  January  2, 1985. 
Teny  F.  Yo«e, 

Director,  Science  Advisory  Board. 
|FR  Doc.  85-705  Filed  1-8-85:  8:45  amj 
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FEDERAL  HOINE  LOAN  BANK  BOARD 
(No.  85-251 

Agency  Infonnation  Coilection 
Activities;  Savings  and  Loan  Examiner 
Candidates'  Forms 

Dated:  January  4. 1985. 
AGENCY:  Federal  Home  Loan  Bank 
Board. 
action:  Notice. 

summary:  The  public  is  advised  that  the 
Federal  Home  Loan  Bank  Board  has 
submitted  a  request  for  extension,  with 
revision,  of  its  information  collection, 
"Savings  and  Loan  Examiner 
Candidates'  Forms"  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
This  information  collection  (3068-0012) 
consists  of  one  new  form  and  two  forms 
previously  approved  under  OMB  Nos. 
3068-0012  and  3068-0013. 

Comments:  Comments  on  the 
information  collection  request  are 
welcome  and  should  be  submitted 
within  15  days  of  publication  of  this 
notice  in  the  Federal  Register. 
Comments  regarding  the  paperwork- 
burden  aspect  of  the  request  should  be 
directed  to:  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  D.C. 
20503.  Attention:  Desk  Officer  for  the 
Federal  Home  Loan  Bank  Board. 

The  Board  would  appreciate 
commenters  sending  copies  of  their 
comments  to  the  Board. 

Requests  for  copies  of  the  proposed 
information  collection  request  and 


supporting  documentation  are 
obtainable  at  the  Board  address  given 
below:  Director,  Information  Services 
Section,  Office  of  Secretariat.  Federal 
Home  Loan  Bank  Board,  1700  G  Street, 
NW.,  Washington,  D.C.  20552.  Phone: 
202-377-6933. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Thomas,  Personnel 
Management  Office.  Phone:  202-377- 
6891. 

By  the  Federal  Home  Loan  Bank  Board. 
J.  J.  Fum. 

Secretary. 

[FR  Doc.  85-752  Filed  1-9-85;  8:45  am] 

BILUNO  CODE  •720-01-11 


FEDERAL  MARITIIME  COMMiSSiON 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
N.W.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  D.C. 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-004010-001 
Title:  Eastport,  Maine  Terminal 

Agreement 
Parties:  Federal  Marine  Terminals,  Inc. 
tFMT)  Eastport  Port  Authority 
(Authority) 
Synopsis:  Agreement  No.  224-004010- 
001,  between  FMT  and  the  Authority, 
extends  the  lease  arrangement  for  an 
additional  term  of  three  years  at 
increased  rentals.  The  leased 
premises  is  located  at  Eastport 
Breakwater  in  the  port  of  Eastport, 
Maine,  and  it  is  used  in  marine 
terminal  operations. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  January  7, 1985. 
Francis  C.  Humey, 

Secretary. 

[FR  Doc.  85-694  Filed  1-9-85;  8:45  amJ 
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FEDERAL  RESERVE  SYSTEM 

First  CoMtrook  Dancer p,  Inc,  at  at^ 
Formations  of;  Acquisitions  hf,  and 
Mergers  of  Banii  Holding  Com^ani— 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and 
§  21:5.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
i.Timediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
€ipplication  has  been  arcepted  for 
proct^ssing.  it  will  also  be  available  for 
i'lsptction  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
f  \press  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
<ny  questions  of  fact  that  are  in  dispute 
c.Tid  summiirizmg  the  evidence  that 
v\ould  be  presented  at  a  hearing. 

I'nitss  otherwise  noted,  comments 
rr^arding  each  of  these  applications 
must  be  received  not  later  than  February 
1.1985. 

■A.  Federal  Reserve  Bank  of  Boston 
I  Richard  E.  Randall.  Vice  President)  600 
Atlantic  Avenue.  Boston.  Massachusetts 
02106: 

1.  Frrst  Colebrook  Bancorp,  Inc. 
Colfcbrook.  New  Hampshire:  to  become 
a  bank  holding  company  by  acquiring 
i(0  percent  of  the  voting  shares  of  The 
F^rst  Colebrook  Bank.  Colebrook.  New 
Hampshire. 

5  Federal  Reserv  e  Bank  of  New  York 
!.\.  M..rshall  Puckett,  Vice  President)  3.1 
Liberty  Street.  New  York.^New  York 
10045: 

1.  Gateway  Bancorp.  Inc..  Staten 
Island.  New  York;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Gateway 
State  Bank.  Staten  Island.  New  York. 

C  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  2:U) 
South  LaSalle  Street.  Chicago.  Illinois 
K0690: 

1.  First  Clay  Corp.  Brazil.  Indiana:  tei 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  First  Bank  and  Trust  Company 
of  Clay  County.  Brazil.  Indiana. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 


925  Grand  Avenue.  Kansas  City. 
Missouri  64198: 

1.  United  Bonks  of  Colorado.  Inc.. 
Denver.  Colorado;  to  acquire  100  percent 
of  the  voting  shares  or  assets  of  United 
Bank  of  University  Hills.  N.A..  Denver. 
Colorado. 

E.  Federal  Reserve  Bank  of  Dallas 
(Anthony  ).  Montelaro.  Vice  President) 
400  South  Akard  Street.  Dallas.  Texas 
75222: 

1.  Greater  Texas  Bancshares,  Inc.. 
Georgetown.  Texas:  to  acquire  100 
percent  of  the  voting  shares  or  assets  of 
National  Bank  of  Oak  Hill.  Austin. 
Texas,  a  de  novo  bank. 

2.  Stone  Oak  Bankshares.  Inc.,  San 
Antonio,  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Stone 
Oak  National  Bank.  San  Antonio.  Texas. 

Bccird  of  Govemurs  of  the  Federal  Reservp 
System.  )anuary  4. 1985. 
lames  McAfee. 

.Associate  Spcrctary  of  the  Board. 
[FR  Doc.  85-683  Filed  1-9-85:  8:45  am] 
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Grand  Ridge  Bancorporation,  Inc.,  at 
at.;  Applications  To  Engage  Da  Novo  in 
Permissible  Nonbanking  Activities 

Thf  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 
Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Biink  Holding  Company  Act  (12  U.S.C 
1843(c)f8))  and  Section  225.21(a)  of 
Regulation  Y  (12  CFR  225.21(a))  to 
commence  or  to  engage  de  novo.  eith«;r 
directly  or  through  a  subsidiary,  in  a 
nonbanking  activity  that  is  listed  in 
§  225.25  of  Regulation  Y  as  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  such  activities  will  be 
conducted  throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 


reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  31, 1985. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Gmnd  Rid^  Bancorporation.  Inc.. 
Grand  Ridge,  Illinois:  to  engage  de  novo 
in  making  and  servicing  loans. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Weisz.  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63188: 

1.  First  Western  Bancshares.  Inc.. 
Booneville,  Arkansas:  to  engage  de  novo 
through  its  subsidiary.  First  Western 
Loan  Company,  Booneville.  Arkansas,  in 
originating  commercial,  consumer,  and 
mortgage  loans,  then  selling  such  loans 
to  investors.  Company  will  also 
originate  leases  for  the  account  of  third 
party  lessors.  These  activities  would  be 
conducted  in  the  states  of  Arkansas, 
Texas.  Oklahoma  and  Missouri, 

Doard  (if  Governors  of  the  Federal  Reserve 
System.  January  4. 1985. 
|ame*  McAfee, 

.'issociate  Secrutary  of  the  Board. 
[FR  Doc.  85-684  Filed  1-9-85:  8:45  am] 

BILLING  CODE  MI«-0«-« 


Oxford  Agency,  Inc^  Formation  of. 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition  of 
Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  {  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
S  225.23(a)(2)  of  Regulation  Y  (49  FR  794) 
for  the  Board's  approval  under  section 
4(c)(8)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1843(c)(6))  and  §  225.21(a) 
of  Rc^gulhtion  Y  (12  CFR  225.21(a))  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  engaged  in  a 
nonbanking  activity  that  is  listed  in 
i  225.25  of  Regulation  Y  as  closely 
related  to  banking  and  permissible  for 
bank  holding  companies,  or  to  engage  in 
such  an  activity.  Unless  otherwise 
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noted,  these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofllces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  su^ice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bunk 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  1, 
1985. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoeoig,  Vice 
President),  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

\.  Oxford  Agency.  Inc.,  Oxiord. 
Nebraska;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Security  State  Bank, 
Oxford,  Nebraska.  Oxford  Agency.  Inc. 
has  also  applied  to  acquire  the  assets  of 
Oxford  Insurance  Agency.  Oxford. 
Nebraska,  thereby  enfaging  in  the 
activities  of  acting  as  agent  for  the  sale 
of  general  insurance  in  a  town  with  a 
population  not  exceeding  5,000. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  4, 1985. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
|FR  Doc.  85-685  Filed  1-^S;  8:45  am) 

BILUNQ  CODE  UlO-Ot-U 

I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Improved  Methods  for  Analysis  of 
Crystalline  Silica;  Open  Meeting 

The  following  meeting  will  be 
convened  by  the  National  Institute  for 
Occupational  Safety  and  Health 


(NIOSH)  of  the  Centers  for  Disease 
Control  (CDC)  and  will  be  open  to  the 
public  for  observation  and  participation, 
limited  only  by  the  space  available: 

Date:  January  15. 1985. 

Time:  9:00  a.m.-ll;30  a.m. 

Place:  Conference  Room  B,  5555  Ridge 
Avenue,  Cincinnati,  Ohio  45213. 

Purpose:  To  review  a  project  entitled 
"Improved  Methods  for  Analysis  of 
Crystalline  Silica."  This  project  will  lead  to 
improvements  in  the  current  NIOSH  X-ray 
diffraction  method  for  the  analysis  of 
airborne  respirable  crystalline  silica. 
Viewpoints  and  su^estions  from  industry, 
organized  labor,  academia,  other  government 
agencies,  and  the  public  are  invited. 

Additional  information  may  be  obtained 
from:  Thomas  P.  Carsey,  Division  of  Physical 
Sciences  and  Engineering.  NIOSH.  CDC.  4676 
Columbia  Parkway.  Cincinnati.  Ohio  45226. 
Telephones:  FTS:  684-4272:  Commercial:  513/ 
684-4272. 

Dated:  January  4, 1985. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 

Centers  for  Disease  Control. 

[FR  Doc.  85-688  Fiifid  1-9-8,5:  8:45  amj 

BILUNQ  CODE  4160-1S-M 


Health  Resources  and  Services 
Administration 

Advisory  Committees;  Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  National  Advisory 
bodies  scheduled  to  meet  during  the 
month  of  January  1985: 

National  Advisor}'  Council  on  Health 
Professions  Education 

Date  and  Time:  January  22-23, 1985, 9:00 
a.m. 

Place:  Conference  Room  I  &  J,  Parklawn 
Building,  5600  Fishers  Lane,  Rockviile. 
Maryland  20657, 

Open  on  January  22,  9:00  a.ni.-5:00  p.m. 

Closed  for  the  remainder  of  meeting. 

Purpose:  The  Council  advises  the  Secretary 
with  respect  to  the  administration  of 
programs  of  nnancial  assistance  for  the 
health  professions  and  makes 
recommendations  bused  on  its  review  of 
applications  requesting  such  assistance.  This 
also  involves  advice  in  the  preparation  of 
regulations  with  respect  to  policy  matters. 

Agenda:  The  open  portion  of  the  meeting 
will  coven  Welcome  and  opening  remarks; 
report  of  the  Director,  Bureau  of  Health 
Professions,  financial  management  update, 
discussion  of  Council  dealing  with 
perspective  reimbursement  of  clinical 
education  costs,  presentation  on  international 
activities  of  the  Bureau  and  future  agenda 
Hems.  The  meeting  will  be  closed  to  the 
public  on  January  23. 1985,  for  the  remainder 
of  the  meeting  for  the  review  of  grant 
application  for  Advance  Financial  Distress. 
Family  Medicine  Residency  Training  and 
Area  Health  Education  Centers.  The  closing 


is  in  accordance  with  the  provisions  set  forth 
in  section  552b(c)(6),  Title  5,  U.S.  Code,  and 
the  Determination  by  the  Administrator, 
Health  Resources  and  Services 
Administration,  pursuant  to  Pub.  L  92-463. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  meetings,  or  other 
relevant  information  should  write  to  or 
contact  Mr.  Robert  L  Belsley,  Executive 
Secretary.  National  Advisory  Council  on 
Health  Ftofessions  Education,  Bureau  of 
Health  Professions,  Health  Resources  and 
Services  Administration,  Room  8C-22, 
Parklawn  Building.  5600  Fishers  Lane, 
Rockviile,  Maryland  20857.  Telephone  (301| 
443-6880. 

National  Advisoo'  Council  on  Nurse  Training 

Date  and  Time:  January  22-23, 1985,  9.-00 
a.m. 

Place:  Conference  Room  G.  Parklawm 
Building,  5600  Fishers  Lane.  Rockviile, 
Maryland  20857. 

Open  on  January  22.  9:00  a.m.-10:00  a.m. 

Open  on  January  23. 1:00  p.m.-4:00  p.m. 

Closed  for  the  remainder  of  meeting. 

Purpose:  The  Council  advises  the  Secretary 
and  Administrator,  Health  Resources  and 
Services  Administration,  concerning  general 
regulations  and  policy  (hatters  arising  in  the 
administration  of  Title  XXVII,  National 
Health  Service  Corps.  Health  Professions 
Education.  Nurse  Training  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L.  97-35). 
The  Council  also  performs  final  review  of 
grant  applications  for  Federal  assistance,  and 
makes  recommendations  to  the 
Administrator,  HRSA. 

Agenda:  Agenda  items  for  the  open  portion 
of  meeting  will  cover  announcements: 
consideration  of  minutes  of  previous  meeting: 
reports  by  the  Director,  Bureau  of  Health 
Professions  (BHPr.).  the  Fmancial 
Management  Officer,  BHPr.,  the  Director, 
Division  of  Nursing,  and  staff  reports.  The 
meeting  will  be  closed  to  the  publicjAn 
January  22, 1984  at  10:00  a.m.-5:00  p.m.  and 
January  23,  (:00  a.m.-12:00  p.m.,  for  the  review 
of  grant  applications  for  advanced  nurse 
training  grants,  nurse  practitioner  grants, 
special  project  grants,  and  research  project 
grants.  The  closing  is  in  accordance  with  the 
provision  set  forth  in  section  552b(c)((iJ.  Title 
5.  U.S.  Code  and  the  Determination  by  the 
Administrator,  Health  Resources  and 
Services  Administration,  pursuant  to  section 
10(d)  of  Public  Law  92-463. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  meeting,  or  other 
relevant  information  should  write  to  or 
contact  Dr.  Mary  S.  Hill.  Bureau  of  Health 
Professions,  Health  Resources  and  Ser\'ice» 
Administration,  Room  5C-04,  Parklawn 
Building.  5600  Fishers  Lane,  Rockviile, 
Maryland  20857,  Telephone  (301)  443-6193. 

Joint  Meeting  of  the  National  Advisory 
Council  on  Health  Professions  Education  and 
the  National  Adiisorj-  Council  on  Nurse 
Training 

Date  and  Time:  Thursday.  January  24. 1985. 
9:00  a.m. 

Place:  Conference  Room  G-H,  Parklawn 
Building,  5600  Fishers  Lane,  Rockviile. 
Maryland  20657, 

The  entire  meeting  is  open. 
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Purpose:  The  Councils  advise  the  Secretary 
concerning  general  regulations  and  policy 
matters  arising  in  the  administration  of  Title 
VII  and  VIU  of  the  Public  Health  Ser\ice  Act. 
The  Councils  also  perform  final  reviews  of 
grant  applications  for  Federal  assistance  and 
make  recommendations  to  the  Secretary. 

Agenda:  Agenda  will  cover 
announcements,  reports  from  the  Secretnry. 
Health  and  Human  Services,  the 
Administrator.  Health  Resources  and 
Services  Administration,  and  the  Ad  Hoc 
Council  group  dealing  with  reimbursement  of 
educational  costs.  The  Councils  will  discuss 
the  Health  Promotion.  Disease  Prevention 
workshops  and  explore  approaches  to 
prepare  health  professions  leaders  in 
geriatrics. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  December  27. 1904. 
lackie  E.  Baun. 

Advisory  Committee  Management  Officer. 
HRSA. 

(FR  Doc.  83-686  Filed  1-9-85:  8:45  am| 
MJJMa  COM  41W-I94I 

National  InstitutM  of  Hoattli 

National  Advisory  Eye  Council  and  tti« 
Vision  Researcti  Program  Planning 
Subcommittee;  Meeting 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Eye  Council. 
National  Eye  Institute.  January  28-29, 
1985.  Building  31,  Conference  Room  8. 
National  Institutes  of  Mealth,  Bethesda, 
Maryland,  and  the  subcommittee 
meeting  on  January  27  at  the  Bethesda 
Marriott  Hotel. 

This  meeting  will  be  open  to  the 
public  from  9:00  a.m.  until 
approximately  12:00  noon  on  Monday, 
January  28.  Following  opening  remarks 
by  the  Director.  National  Eye  Institute, 
there  will  be  a  report  on  the  mid-course 
evaluation  of  Vision  Research:  A 
National  Plan.  1983-1987,  a  report  on  the 
one  year  results  of  the  Prospective 
Evaluation  of  Radial  Keratotomy  (PERK) 
Study,  a  discussion  of  refractive 
keratoplasty  in  general,  construction 
program  guidelines  and  other 
presentations  by  the  staff  of  the 
Institute. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c](4)  and 
552b(c)(6),  Title  5.  U.S.  Code  and  Section 
10(d)  of  Pub.  L  92-463.  the  meeting  will 
be  closed  to  the  public  from 
approximately  12.00  noon  until  recess  on 
Monday,  January  28,  and  from  9:00  a.m. 
to  adjournment  on  Tuesday,  January  29. 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 


such  as  patentable  materials,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

There  will  also  be  a  meeting  of  the 
Vision  Research  Program  Planning 
Subcommittee  on  January  27  from  7:00 
p.m.  to  10:00  p.m.  at  the  Bethesda 
Marriott  Hotel,  5151  Pooks  Hill  Road, 
Bethesda,  Maryland  in  a  room  that  will 
be  posted  in  the  lobby.  This  meeting  is 
to  discuss  the  preliminary  report  on  the 
midcourse  evaluation  of  Vision 
Research:  A  National  Plan.  1983-1987. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Ms.  Kay  Valeda,  Committee 
Management  Officer,  National  Eye 
Institute,  Building  31.  Room  6A03. 
National  Institutes  of  Health.  Bethesda, 
Maryland  20205  (301)  496-4903,  will 
provide  summaries  of  meetings  and 
rosters  of  committee  members. 

Dr.  Ronald  G.  Geller,  Associate 
Director  for  Extramural  and 
Collaborative  Programs.  National  Eye 
Institute,  Building  31.  Room  6A03, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20205,  (301)  496-4903,  will 
furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  13.867.  Retinal  and  Choroidal 
Diseases  Research:  13.686.  Corneal  Diseases 
Research:  13.868,  Cataract  Research:  13.870, 
Glaucoma  Research:  and  13.871.  Sensory  and 
Motor  Disorders  of  Visual  Research:  National 
Institutes  of  Health) 

Dated:  December  31. 1984. 
Betty ).  Beveridge. 

Committee  Management  Officer.  NIH. 
(FR  Doc.  85-669  Filed  1-9-65:  8:45  am] 
MLLMO  COOE  414e-»l-M 

National  Advisory  Allergy  and 
Infectious  Diseases  Council.  Allergy 
and  Immunology  Sul>committee, 
Microl>k>logy  and  Infectious  Diseases 
Sut)committee;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Allergy  and 
Infectious  Diseases  Council.  National 
Institute  of  Allergy  and  Infectious 
Diseases,  and  its  subcommittees  on 
January  24-25, 1985,  at  the  National 
Institutes  of  Health,  Building  31C. 
Conference  Room  10,  Bethesda, 
Maryland  20205. 

The  meeting  will  be  open  to  the  public 
on  January  24  from  approximately  9:00 
a.m.  to  9:30  a.m.  for  opening  remarks  of 
the  Institute  Director  and  again  from 
'  1:30  p.m.  to  approximately  5:00  p.m.  for 
discussion  of  procedural  matters, 


Council  business,  and  a  report  from  the 
Institute  Director  which  will  include  a 
discussion  of  budgetary  matters.  The 
primary  program  discussions  will  be  on 
a  report  by  members  of  the  Institute  of 
Medicine  on  current  priorities  for 
vaccine  development.  On  January  25  the 
meeting  will  be  open  to  the  public  from 
approximately  9:00  a.m.  to  9:30  a.m.  for 
the  report  of  the  Director  of  the 
Microbiology  and  Infectious  Diseases 
Program;  open  portions  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c){4]  and 
552b(c)(6),  Title  5.  U.S.  Code,  and 
section  10(d)  of  Pub.  L  92-463.  the 
meeting  of  the  NAAIDC  Allergy  and 
Immunology  Subcommittee  and  of  the 
NAAIDC  Microbiology  and  Infectious 
Diseases  Subcommittee  will  be  closed  to 
the  public  for  approximately  three  hours 
for  the  review,  evaluation,  and 
discussion  of  individual  grant 
applications.  It  is  anticipated  that  this 
will  occur  from  9:30  a.m.  until 
approximately  12:30  p.m.  on  January  24. 
The  meeting  of  the  full  Council  will  be 
closed  from  approximately  10:00  a.m. 
until  adjournment  on  January  25  for  the 
review,  evaluation,  and  discussion  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mr.  Thomas  Flavin,  Office  of  Research 
Reporting  and  Public  Response, 
National  Institute  of  Allergy  and 
Infectious  Diseases,  Building  31,  Room 
7A32,  National  Institutes  of  Health. 
Bethesda.  Maryland  20205,  telephone 
(301)  496-5717,  will  provide  summaries 
of  the  meetings  and  rosters  of  the 
Council  members  as  requested. 

Dr.  John  W.  Diggs,  Director, 
Extramural  Activities  Program,  NIAID. 
NIH.  Westwood  Building,  Room  703, 
telephone  (301)  496-7291,  will  provide 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.855,  Pharmacological 
Sciences:  13.856.  Microbiology  and  Infectious 
Diseases  Research,  National  Institutes  of 
Health) 

Dated:  December  31, 1984. 
Betty  |.  Beveridge, 

NIH  Committee  Management  Officer. 
[FR  Doc.  85-673  Filed  1-9-85:  8:45  am] 

KLUNQ  COOE  4140-01-M 
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National  Advlaory  Retearch 
Resources  Council;  Meeting 

Pursuant  to  Pub.  L  93-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Research  Resources 
Council,  Division  of  Research  Resources 
(DRR).  February  7-8, 1985.  Conference 
Room  6,  Building  31-C,  National 
Institutes  of  Health,  9000  Rockville  Pike, 
Bethebda.  Maryland  20205.  at 
approximately  8:30  a.m. 

This  meeting  will  be  open  to  the 
public  February  7  ftx)m  8:30  a.m.  to  5:30 
p.m.  to  discuss  administrative  details 
such  as  budget  and  legislative  updates. 
Council  Operating  Procedures,  and  to 
hear  an  overview  of  the  Minority 
Biomedical  Research  Support  Program. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.  Code  and  Section 
10(d)  of  Pub.  L  92-463,  the  meeting  will 
be  closed  to  the  public  on  February  8 
from  8:30  a.m.  to  adjournment  for 
review,  discussion  and  evaluation  of 
individual  grant  applications.  The 
applications  and  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mr.  James  Augustine.  Information 
Officer,  DRR.  Room  5B10,  Building  31, 


National  Institutes  of  Health,  Bethesda, 
Maryland  20205,  (301)  496-5545,  will 
provide  summaries  of  the  meeting  and 
rosters  of  the  Council  members.  Dr. 
James  F.  O'Donnell,  Deputy  Director, 
Division  of  Research  Resources,  Room 
5B03,  Building  31,  National  Institutes  of 
Health,  Bethesda.  Maryland  20205.  (301) 
496-6023  will  furnish  substantive 
program  information  and  will  receive 
any  comments  pertaining  to  this 
announcement. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.306,  Laboratory  Animal 
Sciences  and  Primate  Research;  13.333. 
Clinical  Research;  13.337,  Biomedical 
Research  Support  13.371,  Biotechnology 
Resources;  13.375,  Minority  Biomedical 
Research  Support  National  Institutes  of 
Health) 

Dated:  December  31, 1984. 
Betty ).  Beveridga, 

NIH  Committee  Management  Officer. 
|FR  Doc.  85-672  Filed  1-6-85;  8:45  amj 
BtLUNQ  CODE  4140-01-M 


Research  Grants;  Meetings 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meetings  of  the 
following  study  sections  for  February 
through  March  1985,  and  the  individuals 
from  whom  summaries  of  meetings  and 
rosters  of  committee  members  may  be 
obtained. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  study  section  business  for 


approximately  one  hour  at  the  beginning 
of  the  first  session  of  the  first  day  of  the 
meeting.  Attendance  by  the  public  will 
be  limited  to  space  available.  These 
meetings  wall  be  closed  thereafter  in 
accordance  with  the  provisions  set  forth 
in  sections  552t>(c)(4)  and  552b(c)(6), 
Title  5,  U.S.  Code  and  Section  10(d)  of 
Pub.  L.  92-463,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Grants  Inquiries  Office,  Division 
of  Research  Grants,  Westwood  Building. 
National  Institutes  of  Health,  Bethesda, 
Maryland  20205,  telephone  301-496-7441 
will  furnish  summaries  of  the  meetings 
and  rosters  of  committee  members. 
Substantive  program  information  may 
be  obtained  from  each  executive 
secretary  whose  name,  room  number, 
and  telephone  number  are  listed  below 
each  study  section.  Since  it  is  necessary 
to  schedule  study  section  meetings 
months  in  advance,  iPis  suggested  that 
anyone  planning  to  attend  a  meeting 
contact  the  executive  secretary  to 
confirm  the  exact  date,  time  and 
location.  All  times  are  A.M.  unless 
otherwise  specified. 


study  taction 


Fab.-Mar.  1965  mestingt 


Time 


Location 


ANergy  and  Immunotogy  Or  Eugene  Zimmennan,  Rm  320,  Tet.  301-496-7380 _ _...  Feb 

Bactatiotogy  and  Mycology— 1:  Or  MiHon  Gordon.  Rm.  304.  Tat.  301-496-7340 Fab. 

Bactariology  tm  Mycology— 2.  Or  William  Brancha.  Jr.  Rm.  306,  Tal.  301-496-7881 Fab. 

BatHNtaral  MaActne  Dr  Joan  Rittanhouse.  Rm  232.  Tal.  301-496-7109 Fab. 

Biochemical  Endocnnotogy  Or  Noirnan  Gold,  Rm  226,  Tel.  301-496-7430 _ Feb. 

Bioc*)amB»y— 1   Dr  Adoipliut  P  Tdwef.  Rm  3188.  Tel.  301-496-7516 _....  Hilar. 

Bwcnamistry— 2  Or  Alex  Liacouraa,  Rm  318A,  Tel  301-496-7517 _  Feb. 

Bio-OrganK:  and  Natural  Products  Chemistry  Or  Mictiael  Roger*.  Rm.  A-27.  Tal  301-496-7107 Feb 

Biopby»cal  Ctiamistrv  Or  John  B  Worn.  Rm.  2368.  Tel.  301-496-7070 Feb 

Bio-Psyctiology  Dr  A  Keith  Mwray.  Rm.  220,  Tal  301-496-7058 Fab. 

Cardiovascular  and  Pulmonary:  Dr  Anttiony  C.  Cttung,  Rm  2A-04,  Tel.  301-496-7316 -.. —  Fab. 

Cardiovaacular  and  Ranal  Dr  Rosamaiy  Moms.  Rm  321,  Tel  301-496-7901 Feb. 

Cellular  Biology  and  PhyM>logy— 1:  Dr  Gerald  Qreenhouaa.  Rm.  336,  Tat.  301-496-7396 Feb. 

Cellulw  Bnlogy  and  Physiology— 2:  Dr  Evelyn  Horenstein.  Rm  306.  Tel.  301-496-7681 Feb. 

Chemical  Pathology  Or  Edmund  Cbpeland.  Rm  353.  Tel  301-496-7078 Fab. 

Diagnoalic  Radiology:  Or  Cathanna  Wmgate.  Rm.  219B.  Tel.  301-496-7650 - '.....  Feb. 

Endocnnology  Mr  Moms  M  Gra«.  Rm.  333,  Tel.  301-496-7346 Feb. 

EpKMiraology  and  Disease  Control— 1  Dr  Phyllis  B.  Evelelh.  Rm.  203C,  Tel.  301-496-7246 Feb. 

Epidemiology  and  Disease  Control— 2:  Dr  Ann  Schhiederberg.  Rm  203B,  Tel.  301-496-7246 Feb 

Expenmental  Cardiovascular  Soencea  Or  Rictiard  Paabody.  Rm  234,  Tel  301-496-7940 Feb 

Enpahmental  Immunology:  Dr  Davd  Lavnn.  Rm  222B.  Tel  301-496-7238 Feb. 

ExpahmanM  Tliarapeutics  Dr  Raymond  Bahor.  Rm  319A.  Tel.  301-496-7839 Feb. 

Enpartmanll  Virology:  Dr  Garrett  V  Keeter.  Rm.  206.  Tal.  301-496-7474 Feb. 

Qanaral  MMIClna  A— 1:  Or.  Harold  Davidson,  Rm.  364A.  Tel.  301-496-7797 Mar. 

Qanaral  Madlclns  A— 2:  Dr.  Donna  J  Dean,  Rm  3548,  Tal.  301-496-7140 - Feb. 

General  Medieme  B:  Or  Antoma  Novello.  Rm  322.  Tel.  301-496-7730 Feb. 

Qenelics  Dr  David  Remonc*™,  Rm  349.  Tel  301-496-7271 Feb. 

Heanng  Research  Or  Joseph  Kimm.  Rm  225,  Tel.  301-496-7494 _ Fab. 

Hematology— 1   Dr  Clarli  Lum,  Rm.  355A.  Tel.  301-496-7506 Feb. 

Hematology— ^  Dr.  Bnjce  Maurer,  Rm.  3558,  Tel  301-496-7506 Feb. 

Human  Dawttapmant  and  Aging— t:  Or  Teresa  Levitm.  Rm.  303.  Tel  301-496-702S Feb. 

Human  Davatapmant  and  Aging—*  Dr.  Samuel  Rawlings.  Rm.  305.  Tel.  301-496-7640 ._  Feb 

Human  Oavalopment  and  Ag»ig— 3:  Or  Susan  C.  Slreulart  Rm  203.  Tel.  301-496-8403 Feb. 

Human  Embryology  and  Developmanl  Dr  Arthur  Hovarsland.  Rm.  221.  Tel.  301-496-7597 Feb 

Immuoobiology  Dr  William  Stylos.  Rm  222A.  Tel.  301-496-7780 - Feb. 

Immunologttal  Sciences:  Or  LoHw  Komleld.  Rm.  233A.  Tel.  301-496-7179 - Feb. 

Mammalian  Ganatcs:  Dr.  Jeny  Roberts.  Rm.  349.  Tel.  301-496-7271 Feb. 


21-23 __ 

13-15 - ™ 

20-22 

13-15 

24-27 

13-16 „ 

27-M».  1 

21-23 

21-23 _ 

4-7 

20-22 _.. 

2S-27 

20-22 - 

27-M».  1 

19-21 

25-27 _.„ 

11-13 1 

12-14 

12-14 

26-28 _ 

Z7-Um.  1 

13-15 - 

25-27 „_ — . 

4-6 

27-Piter.  1 

5-8 - 

14-16 _ 

13-15 

21-23 

6-6 - 

27-Mar.  1 

27-M».  1 ..._ 

26-27 

26-Mar.  1 

13-15 

27-Mar.  1 

14-16 _... 


.■v>-fc- 


8:30  Holiday  Inn,  Georgetown.  OC 
8:30  Da 

8:30  Do 

9K)0  Do. 

8:30  Holiday  Inn.  Bethesda.  MD 

9:00  Georgetown  Hotel.  Washington,  OC. 

8:30  Linden  Hill  Hotel.  Bethesda.  MO. 

9:00  Holiday  Inn.  Georgetown.  DC 

8:30  Room  8.  Bidg  310.  Bethesda.  MD 

9:00  Holiday  km.  Georgetown.  DC 

8:30  Unden  Hill  Hotel.  Bethesda.  MO 

8:30  Holiday  Inn.  Georgetown.  DC. 

8:30  Room  A.   Landow  BIdg.,   Bettiesda. 

8:30  Linden  Hill  Hotel.  Bethesda.  MD 

8:00  Holiday  Inn,  Rockville,  MD 

8:30  Room  8.  BIdg  31C,  Bethesda.  MO. 

;00  p.m.  Room  6.  BIdg  31C.  Bethesda.  MO. 

8:30  Ramada  Inn.  Bethesda.  MD 
8:30  Do. 

8:00  Holiday  Inn,  Georgetown.  DC 

9:00  Georgetown  Hotel.  Washington.  DC. 

8:30  Holiday  Inn,  Bethesda.  MO. 

8:30  Room  7.  Bld»  31C.  Bethesda.  MO. 

8:30  Room  10.  BIdg.  31C.  Bethesda.  MD. 
8:30  Do. 

8:30  Holiday  Inn,  Georgetown.  DC 

9:00  Room  7.  BIdg  310.  Bethesda,  MO. 

8:30  Georgetown  Hotel,  Washington.  DC 

8:00  Holiday  Inn,  Georgetown.  DC. 
8O0  Da 

9:00  Georgetown  Hotel,  Washington.  DC. 

9:00  Holiday  Inn.  Ohevy  Chase,  MD. 

8:30  Room  6.  BIdg.  310,  Belhaada.  MD. 

8:30  Marbury  House.  Georgetown.  OC 

8:30  Holiday  Inn.  Georgetown.  DC. 

8:30  Holiday  Inn.  Bethesda,  MO 

8:30  Room  3.  BIdg.  31A.  Bethesda.  MO 


MO. 
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F«b.-Mw  1965  mMlngt 


TlRM 


LocaMn 


M«*c«iil  Oematry  Or  Bon««  Out)o«.  Bm  A-27.  Tat  301-4»-7107 F*.  1 

UMaboiam  Dr  notMfl  LMfWrd.  Hm  339A.  Tat.  301-49ft-709l Fafe  I 

lilaWtUiim.haiiiiilir  Or  John  A.  Baalar.  Bm  310.  Tal  301-496-7733 Fab. 

Morafeat  Phyaology  wS  G«na«K»-i   Dr  U»«n  StMar.  Rm.  236.  Tat  301-496-7183 Fat) 

Moet)i«  Ptiyanloqy  and  GarMBo— 2  Or  Oaratd  Liddat.  Rm  357.  Tat.  301-496-7130 Fab 

MotacUar  and  Caltutar  BKWbracs:  Or  Paincia  Siraat  Rm  23eA.  Tal  301-496-7060 Urn. 

ItfotacUar  Bniogy  Or  OonaM  Oisqua.  Rm.  328.  Tal  301-496-7830 Fab 

MotwMlar  Cytology  Or  Raniaah  NayaH.  Rm  233B.  Tat  301-496-7149 Fab 

Nawotovcal  ScMncaa:  Or  AtMn  C.  SlciolmNlei.  Rm  4396.  Tsl  301-496-7200 Fab. 

Naurology  A.  Or  C«lianna  Moodbwy.  Rm  326.  Tal  301-496-7095 Fab.  ' 

NaiTOlogy  B— 1  Or  Jo  Ann  IMcConnatl  Rm.  2A03.  Tal  301-496-7422  Fab 

Nawotogy  B— ^  Or  Harman  Taaataum.  Rm.  2A05.  Tal.  Xl-496-7422 Fab. 

Nu»ikon:  Or  JoHn  Sctubart  Rm.  204.  Tat  301-496-7178 _ Fab. 

Oral  Bnlogy  and  Madcwe  Or  Tnomts  M  Tarplay  Jr .  Rm.  32S.  Tal.  X1-486-7818 Fab. 

CMwpMtca  and  MuacukMMIaM:  Mr  Man  Stmiart  Rm  3S0.  Tal  30l-49«-75ai Fab 

Pattiobacliarrwky:  Or  SDaran  Jonnaon.  Rm  A-26.  Tat  301-496-7820 Fab. 

PMhotogy  A:  Or  John  L  May«.  Rm  337.  Tal  301-496-7305     ._ Fab. 

PMiology  B:  Or  Uaitn  Padaralhsngh.  Rm.  352.  Tal.  301-496-7244 Fab. 

PlMnnKOtogr  Or  Joaaph  K«aar.  Rm.  206.  Tal  301-496-7406 Fab 

Physical  Bwchamaay  Dr  Joanna  Ka«ey.  Rm.  2188,  Tat.  301-496-7120 Fab. 

Phyiwlogcal  Chamstry:  Or  Harry  Broi*e.  Rm  3396  Tat  301-496-7837 Fab 

Phyaology:  Or  IMaran  Frank,  Rm.  209,  Tat  301-496-7878 Fab. 

Rackaaon  Or  John  Z«i*ncli.  Rm.  219A,  Tat.  301-496-7073 .._ Fab.  i 

Raproducav*  Aatogr  Or  Oharwn  Ohmdsa.  Rm  307.  Tal.  301-406-7310 Fab 

nw|iaa»ii»  and  Ai^kad  Phyaotogy:  Or  HartMrt  Yatlm.  Rm  218A.  Tat  301-496-7320. Fab. 

SMory  Oaordars  and  Languaga  Or  Michaal  Hatasz.  Rm  3A-07.  Tal  301-496-7960 Fab. 

Sodal  Soancaa  and  Popuiabon  Ma.  Carol  Cirfbal.  Rm.  210,  Tat  301-496-7906 Fab. 

St«gary  and  Dcanqxeanng  Or  Paul  F  PwakU.  Rm.  303A.  Tal.  X1-496-7S06 Fab.  i 

Surgary,  Anaslhaanlogy  and  Trauma  Or  Kerth  Kraner.  Rm.  319B.  Tat.  301-496-7771 Fab. 

Toiicotogy^  Ma  Faya  J  Ca«<oun.  Rm  205.  Tat  301-496-7570 Fab  i 

Tropcal  MaOc«a  and  Paraanoloqy  Dr  Jean  Hckman.  Rm.  334.  Tal.  301-496-1190 Fab 

Vkotogy:  Or.  QaM  Wmaaiock.  Rm  309.  Tal  301-496-7605 *»m 

Viautf  Sdancaa  A— 1   Or  Luv  aacomem.  Rm.  207,  Tat  301-496-7000 Fab. 

Maual  ScMneaa  A— 2:  Or  Jan*  Mu.  Rm  439A.  Tat  301-496-7310 Fab  I 

\Aaual  Soanoaa  B;  Or.  Earl  Fttm.  Jr.  Rm  325.  Tat.  301-496-7251 


20-22 _.      _    .„.. 

900 

HoWay  mn.  Chavy  Chaaa.  IMO 

27-Mv  2  

830 

Room  9,  BIdB  31C.  B^haada.  MO 

21-23..     -         .      _.. 

9:00 

Gaorgatown  Holat.  Waahmgton.  OC. 

20-22 ..._ 

830 

HoMay  mn.  Rock\illa.  MO 

27-Mar.  1  _         _.       

830 

Do 

7^             

830 
830 

flvnada  mn.  Battwada.  MO. 

14-lf 

Holiday  Inn.  GaorgaMtwi.  OC. 

14-16  

830 

Mamon  Holal  Waalangam,  DC. 

21-23  

800 

Undan  H*  HoM.  Battiaada.  MO 

13-16 - _... 

830 

Watkngton  HoM.  Waahmgton,  DC. 

10-22 - 

8:30 

Do. 

1»-22 

830 

Holiday  mn.  Chavy  Chaaa.  MO. 

20-22  

830 

Room  6.  eidg  310,  Battiaada.  MO. 

25-20 

630 

Urelen  Mill  Hotel,  Bethasda.  MD 

14-16 

8:30 

Room  8.  Bug  31C.  Balhatda,  MO, 

20-22      ... 

830 

Hokday  mn.  Balhaada.  MO. 

20-22 _.         —     — 

800 

Do 

27-*l».  1              

830 

Holiday  mn,  Gaorgatown,  DC. 

12-14     ... 

830 

Hokday  Inn,  Battiaada,  MO. 

21-23 .    .. 

830 

Do. 

27-Mif.  1 _    

830 

Do 

20-23 

»00 

Hokday  Inn.  Chavy  Chaaa,  MO 

26-27 

»00 

Room  4,  BIdg  31A.  Batttaada.  MO 

12-1S 

830 

Hokday  Inn.  Batheada,  MO. 

11-13 

830 

Undan  HM  HoM.  Bamaada,  MO 

20-22. 

830 

C^nol  Hokday  Inn,  Waahmgton.  OC 

14-16.     . 

900 

Qua«y  mn.  Waahnglon.  OC. 

21-22.-    — 

8:30 

WaMnglon  HoM.  Waahmgton.  DC. 

14-15 

8:30 

Waalpark  HoM  AilingMi.  VA. 

20-22.                 -. 

800 

Lindwi  HiK  Hotat.  Bethaada.  MO 

11-13.    — 

8:30 

Room  8.  BIdg  31C,  Balhaada.  MD 

7-9 __     

830 

Room  6.  BMg  31C,  Battiaada.  MO. 

13-15 

9:00 

Sharaton  Hoiet.  Waahmgton.  DC. 

20-23 

8:30 

Hokday  mn,  Gaorgatown.  DC. 

13-15 

9:00 

Room  9.  BWo^  31C.  Battiaada.  MO 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.306. 13.333.  13.337, 13.393- 
13.396.  13.837-13.844.  13.846-13.878,  13.892. 
13.893.  National  Institutes  of  Health.  Hi  IS) 

Dated:  December  31. 19&t. 
Batty  |.  Beveridge. 

Committee  Management  Officer,  SIH. 
|FR  Doc.  85-670  Filed  1-9-85;  8:45  am] 
MXMQ  COM  4140-Ot-ll 


Researcli  Manpower  Review 
Committee;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Research  Manpower  Review  Committee, 
National  Heart.  Lung,  and  Blood 
Institute,  National  Institutes  of  Health, 
on  February  10-12. 1985,  at  the  Bethesda 
Marriott  Hotel.  5151  Pooks  Hill  Road. 
Bethesda,  Mar>land  20814. 

This  meeting  will  be  open  to  the 
public  on  February  10. 1985,  from  8:00 
p.m.  until  recess,  to  discuss 
administrative  details  and  to  hear 
reports  concerning  the  current  status  of 
the  National  Heart,  Lung,  and  Blood 
Institute. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c](4)  and 
552b(c)(6).  Title  5.  U.S.  Code,  and 
section  10(d)  of  Pub.  L  92-463,  the 
meeting  will  be  closed  to  the  public  on 
February  11  and  12. 1985.  from  8:00  a.m. 
until  adjournment  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 


property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Terry  Bellicha,  Chief,  Public  Inquiries 
and  Reports  Branch,  National  Heart, 
Lung,  and  Blood  Institute,  Building  31, 
Room  4A21,  National  Institutes  of 
Health.  Bethesda,  Maryland  20205. 
phone  (301)  496-4236,  will  provide 
summaries  of  the  meeting  and  rosters  of 
the  committee  members. 

Dr.  John  L  Fakunding,  Executive 
Secretary,  NHLBL  Westwood  Building, 
Room  550,  Bethesda,  Maryland  20205, 
phone  (301)  496-7361,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.837,  Heart  and  Vascular 
Diseases  Research:  13.838,  Lung  Diseases 
Research:  and  13.839.  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Dated:  December  31. 1984. 
Betty  |.  Beveridge. 

NIH  Committee  Management  Officer. 
[FR  Doc.  85-671  Filed  1-9-85:  8:45  am) 
MUJHQ  CODE  t^¥^^\-m 


PubNc  Health  Service 

Food  and  Drug  Administration; 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  H,  Chapter  HF  (Food  and  Drug 
Administration)  of  the  Statement  of 


Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (35  FR  3685,  February  25. 1970. 
as  amended  most  recently  in  pertinent 
parts  at  43  FR  16419,  April  18, 1978;  45 
FR  33728,  May  20, 1980;  and  49  FR 
33052-53,  August  20. 1984)  is  amended  to 
reflect  organizational  changes  in  the 
Food  and  Drug  Administration  (FDA). 

The  changes  include:  Transferring  the 
conflict  of  interest  functions  from  the 
Division  of  Personnel  Management  to  a 
new  Division  of  Ethics  and  Program 
Integrity,  transferring  the  safety 
management  and  occupational  health 
function  from  the  Division  of  Personnel 
Management  to  the  Division  of 
Management  Services,  retitling  the 
Division  of  Personnel  Management  as 
the  Division  of  Human  Resources 
Management,  and  establishing  a 
performance  management  function  in 
the  Division  of  Management  Systems 
and  Policy.  There  are  also  some  minor 
changes  to  update  and  clarify  several 
functional  statements. 

Section  HF-B,  Organization  and 
Functions  is  amended  as  follows: 

1.  Delete  subparagraph  {h-2).  Division 
of  Management  Services  (HFA75)  and 
insert  new  subparagraph  (h-2).  Division 
of  Management  Services  (HFA75). 

(h-2)  Division  of  Management 
Services  (HFA75).  Provides  leadership 
and  guidance  to  Headquarters  staff 
ofHces,  Headquarters  operating 
activities,  and  field  activities  for  all 
management  services  programs 


including  personal  property 
management  and  accountability,  real 
property  management,  space 
management  and  utilization,  safety 
management  and  occupational  health, 
construction  and  engineering  services, 
communications,  graphic  arts,  printing 
and  reproduction,  microform 
management,  and  mail  and  files. 

Develops  and  conducts  management 
programs  in  directives  management, 
reports  and  forms  management,  and 
other  management  area  as  assigned. 

Responsible  for  maintaining  effective 
liaison  with  the  Government  Printing 
Office  and  for  the  centralized  clearance 
and  coordination  of  all  printing  and 
publication  services. 

Coordinates  the  development  of 
Agencywide  policies  and  procedures  for 
such  services;  plans,  executes, 
evaluates,  and  adjusts  efforts  in  these 
activities. 

2.  Delete  subparagraph  (h-3).  Division 
of  Management  Systems  and  Policy 
(HFA76)  and  insert  new  subparagraph 
(h-3).  Division  of  Management  Systems 
and  Policy  (HFA  76). 

(h-3)  Division  of  Management 
Systems  and  Policy  (HFA76).  Provides 
leadership  and  direction  in  the  effective 
and  efficient  use  of  Agency  resources; 
provides  Agencywide  consulting 
services  in  organization  and  operations 
analysis  and  in  the  analysis,  design, 
implementation,  and  maintenance  of 
operating  systems  and  procedures. 

Provides  central  control  for 
delegations  of  authority  and  maintains 
control  files  of  delegations  to  and  within 
the  Agency. 

Conducts  Agencywide  organization, 
management,  and  industrial  engineering 
studies:  designs  and  recommends 
systems  and  procedures;  develops  and 
recommends  policy  to  implement  study 
conclusions. 

Provides  computer  systems  analysis 
and  application  programming  services 
for  the  staff  offices  of  the  Commissioner 
and  data  base  management  services  for 
the  Agency. 

Receives,  examines,  evaluates,  and 
processes  all  documents  and 
correspondence  required  or  permitted  in 
Agency  administrative  rulemaking 
procedures;  distributes  this  material  to 
appropriate  Agency  components. 

Provides  advice  and  assistance  to  the 
Agency  in  such  areas  as  training,  career 
development,  awards,  and  performance 
management. 

3.  Delete  subparagraph  (h-4).  Division 
of  Personnel  Management  (HFA77)  and 
insert  new  subparagraph  (h-4)  Division 
of  Human  Resources  Management 
(HFA  77). 

(h-4)  Division  of  Human  Resources 
Management  (HFA77).  Provides 


personnel  management  advice  and 
assistance  to  the  Commissioner  and  to 
FDA  managers  within  its  servicing  area, 
including  advice  to  Headquarters 
officials  on  their  management 
responsibilities  for  FDA  field 
installations. 

Participates  in  the  development  of 
Agency  goals  and  operating  plans 
related  to  personnel  management. 

Provides,  within  its  servicing  area, 
personnel  management  and  personnel 
administration  services,  including 
employment,  recruitment,  compensation 
and  classification,  and  employee 
relations. 

Develops  Agencywide  programs  on 
manpower  planning  and  utilization, 
including  conducting  industrial 
engineering  studies  to  improve  the 
interaction  of  employees  with  changing 
technologies,  and  as  designated  under 
Departmental  guidelines  provides 
service  in  these  areas  throughout  the 
Agency. 

Prepares  staff  studies  and 
recommendations  to  Agency 
management  on  personnel  needs  and 
problems. 

Identifies  the  need  for  personnel 
policies  and  programs  to  PHS  and 
collaborates  with  PHS,  as  appropriate, 
in  the  development  of  such  policies  and 
programs. 

4.  Insert  new  subparagraph  (h-7). 
Division  of  Ethics  and  Program  Integrity 
(HFA  72). 

(h-7)  Division  of  Ethics  and  Program 
Integrity  (HFA72).  Directs  the  Agency's 
ADP  Security  Program;  develops  policy 
and  guidelines  necessary  to  standardize 
office/center  ADP  security  applications, 
and  coordinates  the  Agency  ADP  risk 
analysis  and  audit/review  capability. 

Directs  and  coordinates  a 
multidiscipline  team  of  administrative 
and/or  program  specialists  who  conduct 
scheduled  review  of  field  and 
Headquarters  elements  of  the  Agency  to 
determine  adherence  to  existing 
managerial  policy  and  practices;  assures 
that  recommendations  resulting  from  the 
review  findings  are  implemented. 

Evaluates  the  Agency's  personnel  and 
physical  security  programs  and  provides 
professional  leadership  and 
authoritative  guidance  in  these  areas. 
Formulates  policy  and  procedures 
necessary  to  maintain  the  integrity  of 
privileged  information  submitted  by 
industry. 

Provides  a  centralized  Agencywide 
investigative  capability  for  top 
management. 

Implements  Internal  Control  Reviews 
in  accordance  with  OMB  guidelines. 

Directs  the  formulation  of  FDA 
policies  and  procedures  concerning 
conflicts  of  interest  and  employee 


associations  with  regulated  industries, 
review  financial  interests  including 
outside  activities  of  FDA  employees, 
decides  conflict  of  interest  issues,  and 
counsels  and  trains  employees  on  the 
avoidance  of  conflicts  of  interests. 
Effective  Date:  December  26, 1984. 

Dated:  December  26, 1984. 
James  F.  Dickson, 

Acting  Assistant  Secretary  for  Health. 
(PR  Doc.  85-702  Filed  1-9-85:  8:45  am) 

BILUNO  CODE  41M>-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

(Docket  No.  N-84-1488] 

Submission  of  Proposed  Information 
Collections  to  OMB 

agency:  Office  of  Administration,  HUO. 
ACTION:  Notices. 

summary:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Robert  Neal,  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
D.C.  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Crisfy,  Reports  Management 
Officer,  Department  of  Housing-and 
Urban  Development,  451  7th  Street  SW. 
Washington,  D.C.  20410,  telephone  (202) 
775-6050.  This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
described  below  for  the  collection  of 
information  to  CMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (U.S.C.  Chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
inforamtion;  (3)  the  agency  from  number, 
if  applicable;  (4)  how  frequently 
information  submissions  will  be 
required;  (5)  what  members  of  the  public 
will  be  affected  by  the  proposal;  (6)  an 
estimate  of  the  total  number  ofjhours 
needed  to  prepare  the  information 
submission;  (7)  whether  the  proposal  is 
new  or  an  extension  or  reinstatement  of 
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an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy,  Reports  Management  OfTicer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposals 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 

The  proposed  information  collection 
requirements  are  described  as  follows: 

Notice  of  Submission  of  Proposed 
Information  Collection  to  CMB 

Proposal:  Mortgage  Insurance — Single 

Family  Claims  Without  Conveyance 

of  Title 
Office:  Housing 
Form  Number  HUD-91022 
Frequency  of  Submission:  On  Occasion 
Affected  Public:  Businesses  or  Other 

For-Profit 
Estimated  Burden  Hours:  31,000 
Status:  New 
Contact:  Sally  McCormick.  fiUD,  (202) 

755-6672.  Robert  Neal.  OMB.  (202) 

395-73ia 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3.507;  Sec.  7(d)  of  the 
E)epartinent  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  December  27, 1904. 

Proposal:  Development  Program  of 
Indian  Housing  Authority  and  Indian 
Low  Income  Housing  Program, 
Development  Cost  Budget 
Office:  Pubhc  and  Indian  Housing 
Form  Number  HUD-53045  and  53045A 
Freqency  of  Submission:  On  Occasion 
Affected  Public  State  or  Local 

Governments 
Estimated  Burden  Hours:  1.620 
Status:  Reinstatement 
Contact:  Pat  Arnauda  HUD.  (202)  755- 
6522.  Robert  Neal,  OMB.  (202)  395- 
7316. 

Authority:  Sec  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Sec  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  42  U.S.C  3535(d). 

Dated:  December  27. 1984. 
Dennis  F.  Geer, 

Office  of  Information  Policies,  and  Systems. 
(FR  Doc.  85-778  Filed  1-9-85:  8:45  am) 
MLLMQCOOC  42ie-ei-M 


Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

(Docket  Na  N-•4-14•^.  FR-MTS] 

Mortgage  and  Loan  Insurance 
Programs  Under  the  National  Housing 
Act;  Debenture  Interest  Rates 

AOCNCV:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  (HUD). 
ACTION:  Notice  of  Change  in  Debenture 
Interest  Rates. 

summary:  This  notice  announces 
changes  in  the  interest  rates  to  be  paid 
on  debentures  issued  with  respect  to  a 
loan  or  mortgage  insured  by  the  Federal 
Housing  Commissioner  under  the 
provisions  of  the  National  Housing  Act 
(the  "Act").  The  interest  rate  for 
debentures  issued  under  section 
221(g)(4)  of  the  Act  during  the  six-month 
period  beginning  January  1, 1985,  is  lOH 
percent.  The  interest  rate  for  debentures 
issued  under  any  other  provision  of  the 
Act  is  the  rate  in  effect  on  the  date  that 
the  commitment  to  insure  the  loan  or 
mortgage  was  issued,  or  the  date  that 
the  loan  or  mortgage  was  endorsed  (or 
initially  endorsed  if  there  are  two  or 
more  endorsements)  for  insurance, 
whichever  rate  is  higher.  The  interest 
rate  for  debentures  issued  under  these 
other  provisions  with  respect  to  a  loan 
or  mortgage  committed  or  endorsed 
during  the  six-month  period  beginning 
January  1, 1985,  is  11%  percent. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  B,  Mitchell,  Financial  Policy 
Division.  Room  9132,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.  Washington.  D.C 
20410.  Telephone  (202)  426-4325  (this  is 
not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  Section 
224  of  the  National  Housing  Act  (24 
U.S.C.  1715o)  provides  that  debentures 
issued  under  the  Act  with  respect  to  an 
insured  loan  or  mortgage  (except  for 
debentures  issued  pursuant  to  section 
221(g)(4)  of  the  Act)  will  bear  interest  at 
the  rate  in  effect  on  the  date  the 
commitment  to  insure  the  loan  or 
mortgage  was  issued,  or  the  date  the 
loan  or  mortgage  was  endorsed  (or 
initially  endorsed  if  there  are  two  or 
more  endorsements)  for  insurance, 
whichever  rate  is  higher.  This  provision 
is  implemented  in  HUD's  regulations  at 
24  CFR  203.405,  203.479,  207.239(e)(6) 
and  220.830.  Each  of  these  regulatory 
provisions  states  that  the  applicable 
rates  of  interest  will  be  published  twice 
each  year  as  a  notice  in  the  Federal 
Register. 

Section  224  further  provides  that  the 
interest  rate  on  these  debentures  will  be 


set  from  time  to  time  by  the  Secretary  of 
HUD,  with  the  approval  of  the  Secretary 
of  the  Treasury,  in  an  amount  not  in 
excess  of  the  interest  rate  determined  by 
the  Secretary  of  the  Treasury  pursuant 
to  a  formula  set  out  in  the  statute. 

Section  224  further  provides  that  the 
interest  rate  on  these  debentures  will  set 
from  time  to  time  by  the  Secretary'  of 
HUD,  with  the  approval  of  the  Secretary 
of  the  Treasury,  in  an  amount  not  in 
excess  of  the  interest  rate  determined  by 
the  Secretary  of  the  Treasury  pursuant 
to  a  formula  set  out  in  the  statute. 

The  Secretary  of  the  Treasury  (1)  has 
determined,  in  accordance  with  the 
provisions  of  section  224,  that  the 
statutory  maximum  interest  rate  for  the 
period  beginning  January  1. 1985.  is  11% 
percent  and  (2)  has  approved  the 
establishment  of  the  debenture  interest 
rate  by  the  Secretary  of  HUD  at  11% 
percent  for  the  six-month  period 
beginning  January  1. 1985,  This  interest 
rate  will  be  the  rate  borne  by 
debentures  issued  with  respect  to  any 
insured  loan  or  mortgage  (except  for 
debentures  issued  pursuant  to  section 
221(g)(4)]  with  an  insurance  commitment 
or  endorsement  date  (as  applicable) 
within  the  first  six  months  of  1985, 

For  convenience  of  reference,  HUD  is 
publishing  the  following  chart  of 
debenture  interest  rates  applicable  to 
mortgages  committee  or  endorsed  since 
January  1, 1978: 


ENMM  rata  (p«rc«it) 

On  Of  •«« 

Pilar  10 

'"h 

Jan.  1.  1076 H 

July  1.  1976. 

Jan  1.  1977. 
July  1.  1977 
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7     • 

6H 

July  1.  1976 _... 

Jan  1   1977 

7U. 

July  1    1977     .     . 

7V» _ 

J% „„ 

Jan.  1.  1978 

July  1,  1978 

July  1.  1978. 
JW1  1.  1979 

8 _. 

Jan.  1.  1979 

July  1.  1979 

Jan.  1.  1960 

July  1   1980     .  .. 

July  1,  1979. 
Jw  1.  1960. 

e\% 

9'A            ....   

July  1,  1980. 
Jan  1.  1961. 

11% 

f?'4                   

Jan  1.  1961 

Jrfy  1   ifm 

July  1.  1981 

Jw  1,  1982. 

12% .    __     

10<« 

1Q\ 

Jan.  t,  1982 

Jan.  1.  1963 

Julv  1    1983 

Jiily  1,  1983. 
July  1.  1983. 
Jwi  1    1964. 

1V,i 

13H  

Jan  1.  1964 

July  1    1964     

July  1.  1964. 
Jan.  1.  1965. 

»1» 

Jan  1,  1966 

Section  221(g)(4)  of  the  Act  provides 
that  debentures  issued  pursuant  to  that 
paragraph  (with  respect  to  the 
assignment  of  an  insured  mortgage  to 
the  Secretary)  will  bear  interest  at  the 
"going  Federal  rate"  in  effect  at  the  time 
the  debentures  are  issued.  The  term 
"going  Federal  rate",  as  used  in  that 
paragraph,  is  defined  to  mean  the 
interest  rate  that  the  Secretary  of  the 
Treasury  determines,  pursuant  to  a 
formula  set  out  in  the  statute,  for  the  six- 
month  periods  of  January  through  June 
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and  July  through  December  of  each  year. 
Section  221(g)(4)  is  implemented  in  the 
HUD  regulations  at  24  CFR  221.790. 

The  Secretary  of  the  Treasury  has 
determined  that  the  interest  rate  to  be 
borne  by  debentures  issued  pursuant  to 
section  221(g)(4)  during  the  six-month 
period  beginning  January  1, 1985.  is  10% 
percent. 

HUD  expects  to  publish  its  next  notice 
of  change  in  debenture  interest  rates  in 
July  1985. 

The  subject  matter  of  this  notice  falls 
within  the  categorical  exclusion  from 
HUD's  environmental  clearance 
procedures  set  forth  in  24  CFR 
50.21(a)(lS).  For  that  reason,  no 
environmental  finding  has  been 
prepared  for  this  notice. 

(Sees.  211.  221.  224.  National  Housing  Act.  12 
U.S.C.  1715b.  17151. 17150:  sec.  7(d). 
Department  of  HUD  Act,  42  U.S.C.  3535(d)) 

Dated:  January  7,  1985.1 
Maurice  L.  Barksdale.      { 
Assistant  Secretary,  for  Housing-Federal 
Housing  Commissioner. 
(FR  Doc.  85-777  Filed  1-9-85:  8:45  om) 

BHXMO  COOe  4210-27-M 

Office  of  the  Regional  Administrator- 
Regional  Housing  Commissioner 

(Docket  No.  D-8S-790;  FR-1990] 

Designation  of  officials 

agency:  Department  of  Housing  and 
Urban  Development.  HUD. 
action:  Designation  of  order  of 
succession. 

summary:  The  Regional  Administrator- 
Regional  Housing  Commissioner  of  the 
Philadelphia  Regional  Office  is 
designating  officials  who  may  serve  as 
Acting  Regional  Administrator-Regional 
Housing  Commissioner  during  the 
absence,  disability,  or  vacancy  in  the 
position  of  the  Regional  Administrator- 
Regional  Housing  Commissioner. 
EFFECTIVE  DATE:  This  designation 
becomes  effective  on  or  before  Januarj' 
10, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  M.  Campanella.  Regional  Counsel, 
U.S.  Department  of  Housing  and  Urban 
Development.  Philadelphia  Regional 
Office.  Sixth  and  Walnut  Streets, 
Philadelphia,  PA.  19106.  (215)  597-2655 
(This  is  not  a  toll-free  number). 

Designation 

Each  of  the  officials  appointed  to  the 
following  positions  is  designated  to 
serve  as  Acting  Regional  Administrator- 
Regional  Housing  Commissioner  during 
the  absence,  disability  or  vacancy  in  the 


position  of  the  Regional  Administrator- 
Regional  Housing  Commissioner,  with 
all  powers,  functions,  and  duties 
rcdelegated  or  assigned  to  the  Regional 
Administrator-Regional  Housing 
Commissioner:  Provided,  that  no  official 
is  authorized  to  serve  as  Acting 
Regional  Administrator-Regional 
Housing  Commissioner  unless  all 
preceding  listed  officials  in  this 
designation  are  unavailable  to  act  by 
reason  of  absence,  disability,  or  vacancy 
in  the  position: 

1.  Deputy  Regional  Administrator. 

2.  Director.  Operational  Support. 

3.  Regional  Counsel. 

4.  Director.  Office  of  Administration. 

5.  Director.  Office  of  Community 
Planning  and  Development. 

6.  Director,  Office  of  Fair  Housing  and 
Equal  Opportunity. 

7.  Director,  Office  of  Housing. 

8.  Director,  Program  Planning  and 
Evaluation  Sta^. 

Authority:  Delegation  of  Authority,  27  FR 
4319  (1962):  Section  9(c),  Department  of 
Housing  and  Urban  Development  Act,  42 
U.S.C  3531  note:  and  Interim  Order  II,  31  FR 
815  (1966). 

Dated:  December  18, 1984. 
Kenneth  ).  Finlayson. 
Regional  Administrator.  Hegional  Housing 
Commissioner 
(FR  Doc.  85-776  Filed  1-9-85:  8:45  amj 

BtLLINQ  COOE  4^10-3^4l 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Environmental  Impact  Report  and 
Statement;  Intent  Proposed  Pacific 
Texas  Pipeline  Project 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  in 
coordination  with  other  Federal 
Agencies  and  the  Port  of  Los  Angeles 
will  prepare  an  Environmental  Impact 
Report  and  Environmental  Impact 
Statement  (EIR/EIS)  for  the  proposed 
Pacific  Texas  Pipeline. 

The  pipeline  will  carry  approximately 
900.000  barrels  of  Alaska  North  Slope 
crude  oil  from  a  berthing  facility  in  the 
outer  harbor  of  the  Port  of  Los  Angeles 
to  a  terminal  facility  at  Midland.  Texas. 
Two  fixed  tanker  berths  would  be 
constructed  in  the  harbor.  The  berths 
will  be  located  on  a  new  landfill  to  be 
located  in  the  outer  harbor  area  on  the 
seaward  side  of  Terminal  Island. 


Oil  offloaded  at  this  facility  will  be 
transported  through  two  48-inch 
pipelines  to  an  inland  storage  terminal 
at  Carson.  California  (a  distance  of 
about  six  miles).  The  eight  floating-roof 
tanks  at  this  terminal  will  be  capable  of 
•  transient  storage  of  approximately  six 
million  barrels  of  crude  oil. 

From  this  terminal,  crude  oil  will  be 
transported  through  a  single,  buried  42- 
inch  pipeline  to  Midland,  Texas,  a 
distance  of  approximately  1,030  miles. 
The  proposed  pipeline  route  would  run 
north  from  Carson  for  approximately 
twenty  miles,  then  would  run  east 
generally  parallel  to  the  route  of 
Interstate  10  running  south  of  San 
Bernardino,  through  the  Banning  Pass 
north  of  Palm  Springs,  and  crossing  the 
Colorado  River  at  BIythe.  The  route 
would  then  follow  Interstate  10  into 
western  Arizona,  then  leave  the 
highway  to  cross  the  Gila  River  near  the 
Gillespie  Dam.  pass  south  of  Phoenix 
and  north  of  Tucson,  cross  Interstate  10 
near  Casa  Grande  and  then  run 
generally  southeastward  to  cross 
Interstate  10  again  near  Wilcox.  Turning 
east,  the  route  would  enter  New  Mexico 
near  Lordsburg  and  Deming.  and  cross 
the  Rio  Grande  midway  between  El 
Paso  and  Las  Cruces.  The  route  would 
then  enter  Texas,  pass  south  of 
Guadelupe  Mountain  National  Park,  and 
then  would  reenter  New  Mexico, 
passing  south  of  Carlsbad.  Reentering 
Texas,  the  pipeline  route  would  run 
generally  east  to  end  at  a  terminal 
facility  at  Midland,  Texas.  This  terminal 
would  provide  storage  for 
approximately  four  million  barrels  of  oiL 
The  terminal  would  deliver  incoming 
crude  to  other  existing  pipelines  for 
transportation  to  mid-continent  east 
coast,  and  Gulf  coast  regions. 

The  EIR/EIS  vdll  be  prepared  by  an 
interdisciplinary  team  which  will 
consider  the  following  general  issues: 

1.  Geologic  Hazards 

2.  Air  Quality 

3.  Biological  Resources 

4.  Cultural  Resources 

5.  Existing  Land  Uses 

6.  Water  Quality  (including  river  crossings) 

7.  Groundwater 

B.  Socioeconomics 

9.  Oil  spill  potential 

10.  Visual  Resources 

Seven  public  scoping  meetings  will  be 
held.  Meeting  locations  are  listed  below. 
Issues  raised  during  those  meetings  will 
be  considered  in  the  EIR/EIS  in  addition 
to  those  described  above. 
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dates:  FoUowing  are  the  proposed 
Scoping  Meeting  dates  and  locations: 


4- 


G«fald  E.  HUBw. 

District  Manofter. 

|FR  Doc  SS-nr  Filed  l-«-«S:  8:45  ami 


BoarteMMorComnMnn- !  Jan.28.  1965  .    2-4  pm. 
OT  MMHny  noon,  l^rt  of  I  ) 

Loo  AngMn  Admn.  CMca  ' 
BlMki^  «35  Sou*)  Polos 
Vofdoo,  Sm  Pmim.  Cma-  ! 


liUk^iapaoa  noem.  Cam    Jn.  2a.  IMS 


JM.M.  MM 

Hfe-l  tfitS. 

Fob  «.  I9fl6  . 
Fob.  7.  19B5  . 


Lm  GNx:«a  Olr  Ha*.  300 
No>»  Oiintv  Lm  CncoiL 


Cortibod  Pubic  Ubny. 
Sou*)  llotoyinriu, 


7-Spm. 

7.«pm 
7-apjiL 
7-«pjB. 

7-Spai. 

7-9  p  m. 


FOM  RMTHei  MFOHMATION  CONTACT: 

Gerald  E.  Hillier.  District  Manager. 
Bureau  of  Land  Management,  1695 
Spruce  Street.  Riverside.  California 
92507. 

Dated  fanuary  5. 19SS. 


Sale  of  PuMc  Lands;  Idaho 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

action:  Public  Lands  in  Oneida  County. 
Idaho— Amendment. 

summary:  This  publication  will  amend 
the  original  Notice  of  Realty  Action 
published  October  7, 1963  (48  FR  45852] 
and  April  19. 1984  (49  FR  15637)  to 
reflect  recent  amendments  to  the  43  CFR 
Part  2710  Sale  Regulations  (49  FR  29112) 
and  modifications  to  the  bidding 
procedures  for  this  sale. 

The  following  described  land  will 
again  be  offered  for  sale  using 
competitive  (43  CFR  2711.3-1)  or 
modified  competitive  bidding 
procedures  (43  CFR  2711.3-2).  Tliese 
lands  are  hereby  segregated  from 
appropriation  under  the  public  land 
laws  including  the  mining  laws  as 
provided  by  43  CFR  2711.1-2(d). 


Jeooon  (H9873) 

Efchotn  (V-20341) 

PocoMlo  VaMy  (WigSBMI 

IM  HMBOl  0-196680) 

Honzol  South  (I-196680) 

I  (1-196680 


Bo4e  Mondion.  idiha  logM  da*ciip«on 


T.t2S..  a34E,  ooc  34.  tWI/  2NW1/4 

T.13S..  n  3S£..  MC.  18.  M  4:  nc.  19.  W  1. 

T.1SS,  R.34E..  MC.  a.  Nei/4NW1/4 

T.15S..  nj4&.  toe  18.  W  4.  SEt/4SM1/4 
T.15S.  B  34C  .  wc  30.  lot  1 

T  1S&.  aasE .  toe  a,  simi/4Swi/4 


28.87 

40  00 
8717 
47  23 
40  oo 


iSfSSSi 


16.000.00 
1J25.00 
2.000  00 
4JSO00 
2.35000 
2.000  00 


T»P»Ol 


Modlfiod. 

Oo. 
CompvMiv*. 


Oo 
Oo 


Bidding  Procedures:  The  designated 
or  preference  right  bidders  on  pareel  I- 
19673  will  be  Rosell  Mills  of  Malad. 
Idaho,  and  Farrel  Williams  of 
Tremonton,  Utah.  The  designated  or 
preference  right  bidder  for  parcel  I- 
20341  will  be  Grant  H.  )ones  of  Malad. 
Idaho.  The  designated  or  preference 
right  bidder  on  parcel  I-19668C  is  Mrs. 
Duluth  Allen  (Allen  Farms)  of  Ogden. 
Utah.  The  designated  or  preference  right 
bidders  on  parcel  I-19666D  are  Mrs. 
Diduth  Allen  (Allen  Farms)  of  Ogden, 
Utah  and  Mrs.  )oseph  Bullock  of  Logan, 
Utah.  The  designated  bidder  on  parcel  I- 
19668E  is  Andrew  Chad  B>  bee  of 
Pleasantview,  Idaho.  These  designated 
bidders  are  offered  the  right  to  meet  the 
highest  bid.  Failure  to  accept  this  offer 
to  purchase  within  15  days  after  the 
specified  sale  date  or  succeeding  sale 
dates  shall  constitute  a  waiver  of  their 
prefiirence  consideration. 


Only  sealed  bids  for  no  less  than  the 
appraised  fair  market  value  will  be 
accepted.  A  bid  will  also  constitute  an 
application  for  the  conveyance  of  the 
mineral  rights  except  oil  and  j^as.  Each 
bidder  must  submit  a  fifty  dollar  ($50/)0) 
(non-returnable  for  the  high  bidder) 
filing  fee  for  the  mineral  conveyance  (43 
CFR  2720.1-2(c)).  Each  bid  shall  be 
accompanied  by  certified  check,  postal 
money  order,  bank  draft,  or  cashiers 
check  made  payable  to  the  Bureau  of 
Land  Management  for  30  percent  (30%) 
of  the  bid  price.  Failure  to  submit  these 
sums  shall  result  in  disqualification  of 
the  bid. 

Dates:  The  above  described  lands  will 
be  offered  for  sale  on  March  27, 1985.  If 
unsold  on  this  date,  they  will  be  re- 
offered  the  first  Wednesday  of  each 
month  for  three  consecutive  months 
until  sold  or  the  sale  is  otherwise 
suspended.  All  sealed  bids  (with  the 


pared  name  and  serial  number 
CLEARLY  marked  in  the  lower  left  hand 
comer  of  the  envelope)  must  be  received 
by  1:30  p.m.  on  the  designated  sale  dates 
at  the  Burley  District  Office. 

Address:  Sealed  bids  will  be  accepted 
at  the  Burley  District  Office.  Rt.  3.  Box  1. 
200  South  Oakley  Highway,  Burley. 
Idaho.  83318.  Additional  information 
concerning  the  land,  terms  and 
conditions  of  the  sale,  and  bidding 
instructions  may  be  obtained  from 
Terrance  M.  Costello,  Deep  Creek  Area 
Manager,  at  the  above  address,  or  by 
calling  (202)  678-^514. 

Supplementary  Information:  For  a 
period  of  45  days  from  the  date  of  this 
notice,  interested  parties  may  submit 
comments  regarding  the  proposed 
action.  Any  adverse  comments  will  be 
evaluated  by  the  District  Manager  who 
may  vacate  or  modify  this  notice  of 
realty  action  and  issue  a  final 
determination.  In  the  absence  of  any 
action  by  the  District  Manager,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

The  BLM  reserves  the  right  to  accept 
or  reject  any  and  all  offer,  or  withdraw 
any  land  or  interest  in  land  from  sale  if, 
in  the  opinion  of  the  authorized  officer, 
consummation  of  the  sales  would  not  be 
fully  consistent  with  section.  203(g}  of 
FLPMA  or  other  applicable  laws. 

Dated:  ]anuary  3, 1965. 
John  S.  Davis. 
District  Manager. 

[FR  Doc  85-712  Filed  1^9-65:  8:45  am] 
WUJNO  cooc  4ii*-as-«i 


Rling  of  Plat  of  Survey;  Idaho 

The  plat  of  survey  of  the  following 
described  land  was  officially  filed  in  the 
Idaho  State  Office,  Bureau  of  Land 
Management.  Boise,  Idaho,  on  the  date 
hereinafter  stated: 

Boise  Meridian 

T.  32  N..  R.  4  E..  Accepted  December  14, 1984. 
OfTicially  Hied  December  19. 1964. 
The  above  plat  represents  a  dependent 
resurvey  and  section  subdivision. 

Inquiries  about  this  land  should  be 
addressed  to  Chief,  Branch  of  Cadastral 
Survey,  Idaho  State  Office,  3380 
Americana  Terrace,  Boise.  Idaho,  83706. 
Anita  F.  Mayers, 

Acting  Chief.  Land  Services  Section. 
|FR  Doa  85-715  Filed  l-«^85:  8:45  am] 

■ILUMO  CODE  4301-Oa-M 


summary:  I 

described  b 
1984,  was  o 
State  Office 
December  1 

Principal  Mei 

T.  2S..  R.  2  E. 


EFFECTIVE  C 
FOR  FURTHE 

Bureau  of  L 
32nd  Street. 
Montana  59 

Dated:  Dec 
PejQo  |.  Davi 

Chief.  Branch 
|FR  Doc.  85-7 

BILUNG  COOC  t 


Land  Resoi 
Plats  of  Sui 


Principal  Mei 

T.  5  N..  R.  34  1 


Principal  Mei 

T.  6  N..  R.  39  1 


Federal  Register./  Vol.  50.  No.  7  /  Thursday.  January  10.  1985  /  Notices 


1283 


Filing  of  Survey  Plat;  Montana 

AGENCY:  Bureau  of  Land  Management, 
Inferior. 

action:  Notice  of  Filing  of  Plat  of 

Survey. 

\ 

summary:  Plat  of  survey  of  the  land 
described  below  accepted  October  18. 
1984,  was  officially  filed  in  the  Montana 
State  Office  effective  10  a^.  on 
December  17, 1984. 

Principal  Meridian.  Montana 

T.  2S..  R.  2  E. 

The  supplemental  plat  shows  lotting 
for  a  segregated  lode  claim  in  section  17. 
Township  2  South,  Range  2  East. 
Principal  Meridian,  Montana.  The  area 
described  is  in  Gallatin  County. 

This  plat  was  prepared  to  meet 
certain  administrative  needs  of  the  Butte 
District  Office. 

EFFECTIVE  DATE:  October  19, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management.  222  North 
32nd  Street.  P.O.  Box  36800.  Billings. 
Montana  59107. 

Diitpd:  December  28. 1984. 
Peg{{y  |.  Davidsim. 

Chief.  Branch  of  Records. 

|FR  Doc.  85-718  Filed  l-S-Ki:  b:45  am] 

BILUNO  CODE  491(M>fMI 


Land  Resource  Management:  Filing  of 
Plats  of  Survey;  Montana 

AGENCY:  Bureau  of  Land  Nf  anagcmcnt. 
Interior. 

ACTION:  Notice  of  Piling  of|Plat8  of 

Survey. 


summary:  Plats  of  sur\  ey  bf  the  lands 
described  below  accepted  December  12. 
1984.  were  officially  filed  in  the 
Montana  State  Office  effective  10  a.m. 
on  December  17, 1984. 

Principal  Meridian,  Montana 

T.  5  N.,  R.  34  E.  | 

The  plat  represents  the  dependent 
resurv  ey  of  a  portion  of  the  north 
boundary,  a  portion  of  the  subdivisional 
lines,  and  the  adjusted  original 
meanders  of  the  former  left  bank  of  a 
channel  of  the  Yellowstone  River  in 
section  2;  and  the  survey  of  the 
subdivision  of  section  2.  a  certain 
division  of  accretion  line,  and  portions 
of  the  present  left  bank  meanders  of  a 
channel  of  the  Yellowstone  River  in 
section  2,  Township  5  North,  Range  34 
East,  Principal  Meridian,  Montana.  The 
area  described  is  in  Treasure  County. 

Principal  Meridian,  Montana 
T.  6  N..  R.  39  F- 


The  plat  represents  the  dependent 
resurvey  of  a  portion  of  the  east  and 
north  boundaries,  a  portion  of  the 
subdivisional  lines,  a  portion  of  the 
adjusted  original  meanders  of  the  former 
bank  of  an  island  in  the  Yellowstone 
Riven  and  the  survey  of  the  subdivision 
of  sections  2,  4, 12,  and  14.  a  portion  of 
the  medial  line  of  an  abandoned  channel 
of  the  Yellowstone  River,  certain 
partition  lines,  certain  division  of 
accretion  lines,  and  portions  of  the 
present  right  and  left  bank  meanders  of 
the  Yellowstone  River  in  section  14. 
Township  6  North,  Range  39  East. 
Principal  Meridian,  Montana.  The  area 
described  is  in  Rosebud  County. 

This  survey  was  executed  at  the 
request  of  the  Mile  City  District  Office 
for  administrative  needs  of  the  Bureau. 

Principal  Meridian.  Montana 
T.  27  N..  R.  33  W. 

The  plat  represents  the  dependent 
resurvey  of  a  portion  of  the  Lake  Creek 
Guide  Meridian,  through  Townships  26 
and  27  North,  portions  of  the  south,  east, 
and  north  boundaries,  a  portion  of  the 
subdivisional  lines,  a  portion  of  the 
adjusted  original  meanders  of  the 
Clark's  Fork  of  the  Columbia  River,  and 
a  portion  of  Homestead  Entry  Survey 
No.  919;  and  the  survey  of  the 
subdivision  of  sections  5,  24,  25,  26.  31. 
32,  33,  34.  and  35,  Township  27  North. 
Runge  33  West.  Principal  Meridian, 
Montana.  The  area  described  is  in 
Sanders  County. 

This  survey  was  executed  at  the 
request  of  the  Regional  Forester,  United 
States  Forest  Service,  for  administrative 
needs. 

Principal  Meridian,  Montana 
1 . 1  N.,  R.  58  E. 

The  supplemental  plat  showing 
amended  lotting  and  lotting  aliquot  parts 
of  section  18,  Township  1  North,  Range 
58  East,  Principal  Meridian,  Montana. 
The  area  described  is  in  Carter  County. 

This  plat  was  prepared  to  facilitate  a 
proposed  land  exchange  between  the 
Upited  State  Forest  Service  and  other 
parties. 

EFFECTIVE  DATE:  December  17. 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management,  222  North 
32nd  Street.  P.O.  Box  36800.  Billings. 
Montana  59107. 

D.nted:  December  2a  1984. 
Pegfy  J.  Davidson. 

Chief.  Branch  of  Records. 

\}H  Doc.  85-719  Filed  1-9-85;  8:45  am) 

BtLUNG  CODE  4310-IW-M 


National  Park  Service 

Intention  To  Extend  Concession 
Permit;  John  Maggi 

Pursuant  to  the  provisions  of  section  5 
of  the  Act  of  October  9. 1965  (79  Stat. 
969;  16  U.S.C.  20).  public  notice  is  hereby 
given  that  sixty  (60)  days  after  the  date 
of  publication  of  this  notice,  the 
Department  of  the  Interior,  through  the 
Director  of  the  National  Park  Service, 
proposes  to  extend  a  concession  permit 
with  John  Maggi  authorizing  him  to 
continue  to  provide  fast  food  facilities 
and  mobile  services  for  the  public  at  the 
Staten  Island  Unit,  Gateway  National 
Recreation  Area,  New  York  for  a  period 
of  two  (2)  years  from  January  1, 1985. 
through  December  31, 1986. 

This  permit  extension  has  been 
determined  to  be  categorically  excluded 
from  the  procedural  provisions  of  the 
National  Environmental  Policy  Act  and 
no  environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expires  by 
limitation  of  time  on  December  31, 1984, 
and  tfierefore,  pursuant  to  the  Act  of 
October  9. 1965.  as  cited  above,  is 
entitled  to  be  given  preference  in  the 
renewal  of  the  permit  and  in  the 
negotiation  of  a  new  permit  as  defined 
in  36  CFR  51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
band  delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 

Interested  parties  should  contact  the 
Regional  Director.  North  Atlantic 
Region.  Boston,  MA  02109,  for 
information  as  to  the  requirements  of 
the  proposed  permit. 

Dated:  December  19, 1984. 
Herbert  S.  Cables,  ]t., 

Rpi^iona!  Director,  North  Atlantic  Region. 
(FR  Doc.  85-779  Filed  1-9-84:  8:45  am] 

BltUNQ  CODE  4310-70-M 


Proposed  Loxahatchee  Wild  and 
Scenic  River,  FL;  application  for 
addition  of  the  Norttiwest  Fork  of  ttte 
Loxahatchee  River  in  Southeast 
Florida  to  the  National  Wild  and  Scenic 
Rivers  System  as  a  State-administered 
river  area. 

action:  Notice. 

SUMMARY:  This  notice  is  to  acknowledge 
that  i>n  December  3. 1984.  the  Governor 
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of  the  State  of  Florida  made  formal 
application  to  the  Secretary  of  the    ' 
Interior  to  include  a  7.5-mile  segment  of 
the  Loxahatchee  River  in  Florida,  a 
State-designated  wild  and  scenic  river, 
in  the  National  Wild  and  Scenic  Rivers 
System  pursuant  to  section  2(a)(ii)  of 
Pub.  L  90-542.  as  amended  (82  Stat. 
906).  Notice  of  the  Governor's 
application  is  published  herewith  as 
required  by  section  2(a)  of  the  act. 

AOORESSCS:  Questions  concerning  this 
application  may  be  addressed  to  the 
National  Park  Service.  U.S.  Department 
of  the  Interior.  18th  and  C  Streets.  NW., 
Washington.  DC  20240  or  handled  by 
phone  202/343-^200. 

SUPPLEMENTANY  INFORMATION:  The 

segment  of  the  .Northwest  Fork  of  the 
Loxahatchee  for  which  national 
designation  has  been  requested  begins 
at  Riverbend  Park  in  Palm  Beach  County 
(river  mile  13.5)  and  extends 
downstream  to  the  southern  boundary  of 
Jonathan  Dickenson  State  Park  at 
approximately  river  mile  6 

As  required  by  section  4(c)  of  the  act. 
the  Secretary  of  the  Interior,  through  the 
National  Park  Service,  has  notified  the 
heads  of  affected  Federal  agencies  and 
provided  them  with  a  90-day  period  for 
review  and  comment  on  the  proposal. 
After  consideration  of  any  timely 
comments  received,  the  Secretary  will 
make  his  decision.  Should  he  approve 
the  proposed  inclusion  of  the  Northwest 
Fork  of  the  Loxahatchee.  notice  to  that 
effect  will  be  published  in  the  Federal 
Register. 

Ddted:  December  31.  1984. 
Russell  E.  Dickenson. 

Director.  Xational  Park  Sen  ice. 

I  PR  Doc.  85-780  Filed  1-9-85:  8:45  am) 

BiUJNG  COOC  4310-7tMI 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Housing  Guaranty  Program; 
Investment  Opportunity 

The  Agency  for  International 
development  (AID.)  has  authorized 
guaranties  of  loans  for  Panama  as  part 
of  A.I.D.'s  development  assistance 
program.  The  proceeds  of  these  loans, 
amounting  to  U.S.  S8.4  million,  will  be 
used  to  finance  shelter  projects  for  low 
income  families  in  Panama. 

Interested  lenders  should  contact  the 
representative  of  the  Government  of 
Panama  as  follows: 

Panama  Project  No.  525-HG-OlO  and 
525-HG-Oll 


Name:  Menaico  Solis.  Minister  of 

Finance 
Mailing  address:  Apartado  5236,  Zona  5. 

Panama,  Republic  of  Panama 
Telex:  MINHACIN  PG 
Telex  No.:  2352  (System:  INTEL) 
Telephone:  Panama  25-4488  or  25-3431 

Or  Mr.  Michael  G.  Kitay,  AID,  Tel. 
202/632-3544 

Interested  investors  should  telegram 
their  bids  to  the  Borrower's 
representatives  not  later  than  5:00  p.m. 
EST,  Wednesday,  January  23. 1985.  Bids 
should  remain  open  for  24  hours.  Copies 
of  all  bids  should  be  simultaneously 
telexed  to  the  following  addresses: 
William  Gelman,  Assistant  Director/LA. 

RHUDO/Panama.  USAID/Panama 

City.  Washington,  DC.  20523.  Telex: 

c/o  American  Embassy,  USAID/ 

Panama  City 
Michael  G.  Kitay,  Agency  for 

International  Development,  PRE/H, 

Room  625,  SA-12.  Washington.  DC. 

20523,  Telex  No.  WU  892703  AID 

WSA 

The  loan  is  expected  to  be  disbursed 
in  one  disbursement  to  occur  upon  the 
signing  of  the  loan  agreement  or  as  soon 
as  practicable  thereafter. 

For  the  $8,400,000  loan,  the  Borrower 
is  requesting  variable  rate  bids  including 
as  an  alternative,  variable  rate  bids  with 
an  option  to  convert  to  fixed  rate.  Fixed 
interest  rate  bids  may  also  be  submitted. 

Bids  should  specify  maturities 
between  25  and  30  years,  a  grace  period 
on  repayment  of  principal  from  ten  (10) 
to  fifteen  (IS)  years.  Lenders  are  also 
invited  to  submit  alternative  bids  having 
a  three  year  grace  period  on  the 
payment  of  interest  with  a  third 
alternative  contemplating  a  three  year 
initial  period  where  one  half  of  the 
interest  coming  due  is  paid  and  one  half 
capitalized  and  amortized  with  the 
original  principal  amount. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loans  are 
initially  subject  to  the  individual 
discretion  of  the  Borrower  and 
thereafter  subject  to  approval  by  A.I.D. 
The  lender  and  A.I.D.  shall  enter  into  a 
Contract  of  Guaranty,  covering  each  of 
the  loans.  Disbursements  under  the 
loans  will  be  subject  to  certain 
conditions  required  of  the  Borrowers  by 
A.I.D.  as  set  forth  in  implementation 
agreements  between  A.I.D.  and  the 
Borrowers. 

The  full  repayment  of  the  loans  will 
be  guaranteed  by  A.I.D.  The  A.I.D. 
guaranty  will  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  section  222  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the 
"Act"). 


Lenders  eligible  to  receive  an  A.I.D. 
guaranty  are  those  specified  in  section 
238(c)  of  the  Act.  They  are:  (1)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficially  owned  by  U.S. 
citizens;  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens;  and,  (i)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  an  A.I.D.  guaranty, 
the  loans  must  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary  of 
the  disbursement  of  the  principal 
amount  thereof  and  the  interest  rates 
may  be  no  higher  than  the  maximum 
rate  established  from  time  to  time  by 
AID. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the  A.I.D. 
housing  guaranty  program  can  be 
obtained  from: 
Director,  Office  of  Housing  and  Urban 

Programs,  Agency  for  International 

Development.  Room  625,  SA/12, 

Washington.  D.C.  20523,  Telephone: 

(202)  632-3544 
lohn  T.  Howley, 

Deputy  Director.  Office  of  Housing  and  Urban 
Programs. 
lanuary  4. 1965. 
(PR  Doc.  85-916  Filed  1-9-85:  8:45  am) 

BILUNQ  COOE  4710-02-M 


INTERSTATE  COMMERCE 
COMMISSION 

(Ex  Parte  No.  388  (Sub- 15)] 

Intrastate  Rail  Rate  Authority: 
Minnesota 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  decision. 

summary:  The  Commission  has 
extended  the  provisional  certification  of 
the  Minnesota  Public  Utilities 
Commission  under  49  U.S.C.  11501(b)  to 
regulate  intrastate  rail  rates, 
classifications,  rules  and  practices.  This 
extension  will  permit  it  to  modify  its 
standards  and  procedures  as  required 
by  the  full  decision. 
DATES:  The  provisional  certification  of 
Minnesota  will  expire  March  11, 1985, 
unless  prior  to  that  date  the  State  files 
standards  and  procedures  complying 
with  the  requirements  stated  in  the  full 
decision.  If  Minnesota  files  such 
standards,  interested  parties  may  file 
comments  by  April  8, 1985.  and 
Minnesota  must  reply  by  April  29. 1983. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitompr  (202)  275-7245. 


ng  and  Urban 


SUPPLIMENTAIIY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S.   . 
InfoSysfems,  Inc.,  Room  2227,  Interstate 
Commerce  Commission,  Washington. 
DC  20423,  or  call  289-43S7  (DC 
Metropolitan  area)  or  toll  free  (800)  424- 
5403. 

Decided:  January  2. 1965. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Andre.  Commissioners  Slerrett 
Gradison,  Simmons.  Lambnicy  and  Strenio. 
Janias  H.  BayiM,  1 

Sfcrptory.  I 

|FR  Doc.  85-701  Filed  1-&-8B.  8:45  am) 
BtUJNGCOOC  7035-ei-« 


DEPARTMENT  OF  JUSTICE 

Consent  Decree  in  an  Action  Under 
the  Safe  Drinking  Water  Act;  Sunny 
Acres  Water  Co. 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7.  38  FR  19029.  notice 
is  hereby  given  that  on  December  14. 
1984,  a  consent  decree  id  United  States 
V.  Sunny  Acres  Water  Company,  C.A. 
84-417  (D.  Ore),  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Oregon.  The  decree  requires 
Sunny  Acres  to  pay  to  a  civil  penalty  of 
$2.(XX).00.  to  comply  with  testing 
requirements  for  bacterial  contaminants 
and  to  pay  stipulated  penalties  for 
future  violations  of  the  consent  decree. 

The  Department  of  justice  will  receive 
for  thirty  (30)  days  from  the  publication 
diite  of  this  notice,  written  comments 
relating  to  the  proposed  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  justice,  Washington.  D.C. 
20.'i30,  and  refer  to  United  States  v. 
Sunny  Acres  Water  Company.  90-5-1- 
1-2120. 

The  consent  decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney.  Room  312.  U.S.  Courthouse. 
620  S.W.  Main  Street.  Portland,  Oregon, 
at  the  Office  of  Regional  Counsel. 
U.S.E.P.A.  Region  X.  1200  Sixth  Avenue. 
Seattle,  Washington,  and  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division. 
Department  of  justice  (Room  1515), 
Ninth  and  Pennsylvania  Avenue,  NW.. 
Washington,  D.C.  20530.  A  copy  of  the 
consent  decree  can  be  obtained  in 
person  or  by  mail  from  the 


Environmental  Enforcement  Section  at 

the  above  address. 

F.  Henry  Habkhl  II. 

Assistant  Attorney  General.  Land  and 

Natural  Resources  Division. 

|FR  Doc  85-711  Filed  1-9-85:  8:45) 

BILLINO  CODE  44t<M>1-M 


NUCLEAR  REGULATORY 
COMMISSION 

IDocfcet  No.  50-123) 

Finding  of  No  Significant 
Environmental  Impact  Facility 
Operating  License  No.  R-79;  University 
of  Missouri,  Rolla 

The  Nuclear  Regulatory  Commission 
(the  Commission)  is  considering 
issuance  of  an  amendment  to  Facility 
Operating  License  No.  R-79  for  the 
University  of  Missouri  research  reactor 
located  on  the  campus  in  Rolla, 
Missouri. 

The  amendment  will  renew  the 
Operating  License  until  November  20. 
1989,  in  accordance  with  the  licensee's 
application  dated  October  15, 1979,  as 
supplemented.  Opportunity  for  hearing 
was  afforded  by  the  Notice  of  Proposed 
Rynewal  of  Facility  License  published  in 
the  Federal  Register  on  May  9. 1980  at  45 
FR  30752. 

Continued  operation  of  the  reactor 
will  not  require  alteration  of  buildings  or 
structures,  will  not  lead  to  changes  in 
effluents  released  from  the  facility  to  the 
environment,  will  not  increase  the 
probability  or  consequences  of 
accidents,  and  will  not  involve  any 
unresolved  issues  concerning  alternative 
uses  of  available  resources.  Based  on 
the  foregoing  and  on  the  Environmental 
Assessment  for  this  action  dated 
November  16, 1984.  the  Commission 
concludes  that  renewal  of  the  license 
will  not  result  in  any  significant 
environmental  impacts. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  Environmental  Impact 
Statement  for  the  proposed  action.  The 
Commission  has  prepared  an 
Environmental  Assessment  of  this 
action  and  has  concluded  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

Summary  of  Environmental  impacts  As 
Described  in  the  Environmental 
Assessment 

The  proposed  action  would  authorize 
the  licensee  to  continue  operating  the 


reactor  in  the  same  manner  that  it  has 
been  operated  since  1961.  The 
environmental  impacts  associated  with 
the  continued  operation  of  the 
University  of  Missouri,  Rolla.  facility  are 
discussed  in  an  Environmental 
Assessment  associated  with  this  action. 
The  Assessment  concluded  that 
continued  operation  of  the  University  of 
Missouri,  Rolla,  reactor  will  not  result  in 
any  significant  environmental  impacts 
on  air,  water,  land  or  biota  in  the  area, 
and  that  an  Environmental  Impact 
Statement  need  not  be  prepared.  These 
conclusions  were  based  on  the 
following; 

(a)  The  excess  reactivity  available 
under  the  technical  specifications  is 
insufficient  to  support  a  reactor 
transient  generating  enough  energy  to 
cause  overheating  of  the  fuel  or  loss  of 
integrity  of  the  cladding. 

(b)  Even  after  prolonged  operation  at 
a  power  level  of  200  kilowatts,  the 
inventory  of  fission  products  in  the  fuel 
cannot  generate  sufficient  radioactive 
decay  heat  to  cause  fuel  damage  even  in 
the  hypothetical  event  of  instantaneous 
total  loss  of  coolant,  and 

(c)  The  hypothetical  loss  of  integrity 
of  a  fueled  experiment  will  not  lead  to 
radiation  exposures  in  the  unrestricted 
environment  that  exceed  the  guideline 
values  of  10  CFR  Part  20. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  application  for 
license  renewal  dated  October  15. 1979, 
as  supplemented,  the  Environmental 
Assessment,  and  the  Safety  Evaluation 
Report  prepared  by  the  staff  (NUREG- 
1086). 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street 
NW,  Washington,  D.C.  20555.  Copies 
may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC.  20555,  ATTENTION:  Director. 
Division  of  Licensing. 

Copies  of  NUREG-1086  may  be 
purchased  by  calling  (301)  492-9530  or 
by  writing  to  the  Publication  Services 
Section,  Document  Management  Branch, 
Division  of  Technical  Information  and 
Document  Control,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
D.C.  20555;  or  purchased  from  the 
National  Technical  Information  Service, 
Department  of  Commerce,  5285  Port 
Royal  Road,  Springfield,  Virginia  22161. 

Dated  at  Bethesda,  Maryland,  this  7th  of 
January  1985. 
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For  the  Nuclear  Regulatory  Commission. 
Dannis  M.  Cnitchriekl, 

Assistant  Director  for  Safety  Assessment. 

Division  of  Licensing. 

IFR.D0C.  85-784  Filed  1-9-85:  8:45  am| 
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(Docket  No.  50-2861 

Power  Authority  of  ttte  State  of  New 
York;  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Proposed  No  Significant 
Haxards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an 
amendment  to  Facility  Operating 
License  No.  DPR-64  issued  to  the  Power 
Authority  of  the  State  of  New  York  (the 
licensee),  for  operation  of  the  Indian 
Point  Nuclear  Generating  Unit  No.  3  (the 
facility)  located  in  Westchester  County. 
New  York. 

Changes  to  the  requirements  of  10 
CFR  50.55a(g)  pertaining  to  inservice 
inspection  provide  assurance  that  the 
structural  integrity  of  systems  and 
components  important  to  safety  are 
maintained.  The  proposed  amendment 
incorporates  provisions  that  would 
require  the  inservice  inspection  to  be 
performed  in  accordance  with  the 
requirements  for  ASME  Code  Class  1,  2 
and  3  components  contained  in  section 
XI  of  the  ASME  Boiler  and  Pressure 
Vessel  Code  and  applicable  Addenda  as 
required  by  10  CFR  50.55a(g).  except 
where  relief  had  been  granted  by  the  . 
NRC. 

The  revisions  to  the  Technical 
Specifications  would  be  in  accordance 
with  the  licensee's  application  for 
amendment  dated  September  15. 1983. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  fmdings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  signiHcant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 


The  Commission  has  provided 
guidance  for  the  application  of  the 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  examples  of  amendments 
that  are  considered  not  likely  to  involve 
significant  hazards  considerations  (48 
FR  14870).  One  such  amendment 
involves  a  change  to  make  a  license 
conform  to  changes  in  the  regulations, 
where  the  license  change  results  in  very 
minor  changes  to  facility  operations 
clearly  in  keeping  with  the  regulations. 

The  change  proposed  by  the  licensee 
is  intended  to  implement  10  CFR 
50.55a(g),  which  includes  inservice 
inspection  of  safety-related  components. 
This  amendment,  therefore,  reflects 
changes  to  make  the  licensee  conform  to 
changes  in  the  regulations.  Since  the 
licensee  is  presently  obligated  by  these 
regulations  to  perform  inservice 
inspection  of  components,  this  license 
change  will  only  result  in  very  minor 
changes  to  facility  operations  which  are 
clearly  in  keeping  with  the  regulations. 
Therefore,  since  the  application  for 
amendment  involves  proposed  changes 
that  are  similar  to  an  example  for  which 
no  significant  hazards  consideration 
exists,  the  staff  has  made  a  proposed 
determination  that  the  application  for 
amendment  involves  no  significant 
hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555,  Attn:  Docketing 
and  Service  Branch. 

By  February  11. 1985,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the    ^ 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 


Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  part  to  the  proceeding:  (2)  the 
nature  of  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  ihtervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  as  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  Umited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
Umitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
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Commission  may  issue  Ihe  amendment 
and  make  them  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  and  hearing  held 
would  take  place  before  the  issuance  of 
any  amendments. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result  in 
derating  or  shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  ATT:  Docketing 
and  Service  Branch,  or  may  be  delivered 
to  the  Commission's  Public  Document 
Room,  1717  H  Street,  NW.  Washington, 
D.C,  by  the  above  date.  Where  petitions 
are  filed  during  the  last  ten  (10)  days  of 
the  notice  period,  it  is  requested  that  the 
petitioner  promptly  so  iaform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  operator  at  (800)  325- 
6000  (in  Missouri  (800)  324-«700).  The 
Western  Union  Operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  Steven  A.  Varga,  Branch 
Chief,  Operating  Reactors  Branch  No.  1, 
Division  of  Licensing:  petitioner's  name 
and  telephone  number:  date  petition 
was  mailed:  plant  name;  and  publication 
date  and  page  number  of  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Executive 
Legal  Director,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
and  to  George  F.  Trowbridge,  Esquire, 
1800  M  Street,  NW.,  Washington.  D.C. 
20036,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licening  Board 


designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
,  substantial  showing  of  good  cause  of  the 
granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(i)-(V)  and 
1.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for  the 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  D.C,  and  at  the  White 
Plains  Public  Library,  100  Martine 
Avenue,  White  Plains,  New  York  10601. 

Dated  at  Bethesda.  Maryland,  this  4th  day 
of  lanuary  1985. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga. 

Chief.  Operating  Reactors  Branch  No.  1. 
Division  of  Licensing. 
|FR  Doc.  85-785  Filed  l-»-85;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  14303;  812-5968] 

Drexel  Series  Trust;  Application  for  an 
Order  Granting  Exemption  Approving 
Certain  Offers  of  Exchange 

January  4. 1985. 

Notice  is  hereby  given  that  Drexel 
Series  Trust  ("Applicant"),  60  Broad 
Street,  New  York.  New  York.  10004, 
registered  under  the  Investment 
Company  Act  of  1940  ("Act"),  as  an 
open-end,  diversified,  management 
investment  company  of  the  series  type, 
filed  an  application  on  October  25, 1984. 
and  an  amendment  thereto  on 
November  6, 1984,  for  an  order  of  the 
Commission,  (1)  pursuant  to  section  6(c) 
of  the  Act  exempting  Applicant  from  the 
provisions  of  sections  2(a)(32),  2(a)(35), 
22(c)  and  22(d)  of  the  Act  and  Rules  22c- 
1  and  22d-l  thereunder  to  the  extent 
necessary  to  permit  Applicant  to  assess 
a  contingent  deferred  sales  charge  on 
redemptions  of  its  initial  and  future 
series  of  shares,  and  to  permit  Applicant 
to  waive  the  contingent  deferred  sales 
charge  under  certain  circumstances,  and 
(2)  pursuant  to  section  11(a)  of  the  Act, 
for  approval  of  certain  offers  of 
exchange.  All  interested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below,  and  to  the 
Act  for  the  text  of  the  applicable 
statutory  provisions. 

Organized  as  a  business  trust  under 
the  laws  of  the  Commonwealth  of 
Massachusetts  on  September  24, 1984, 


Applicant  presently  consists  of  six 
series — Money  Market  Series, 
Government  Securities  Series,  Bond 
Series,  Growth  Series,  Emerging  Growth 
Series  and  Option  Income  Series. 
Although  Applicant  has  no  current 
intention  to  create  or  issue  any 
additional  series,  it  requests  that  the 
proposed  exemptive  relief  extend  to  its 
initial  series  of  shares  and  any 
additional  series  or  classes  of  shares 
that  may  at  any  time  hereafter  be 
offered  on  substantially  the  same  basis. 

Applicant  proposes  to  offer  its  shares 
without  an  initial  sales  charge,  thereby 
enabling  investors  to  invest  the  entire 
amount  of  their  puchase  payments  in  its 
shares.  However,  Applicant  also 
proposes  to  finance  its  own  distribution 
expenses  pursuant  to  a  distribution  plan 
adopted  under  Rule  12b-l  under  the  Act. 
Under  the  proposed  distribution  plan. 
Applicant  will  pay  an  annual  fee  to 
Drexel  Bumham  Lambert  Incorporated. 
Applicant's  principal  underwriter  (the 
"Distributor"),  for  expenses  incurred  by 
the  Distributor  in  connection  with  the 
offering  of  Applicant's  shares.  These 
expenses  include  compensation  for  the 
expenses  of.  account  executives  and 
other  employees  of  the  Distributor,  or 
other  broker-dealer  affiliates  of  the 
Distributor,  who  engage  in  distribution 
of  shares:  printing  of  prospectuses  and 
reports  for  other  than  existing 
shareholders:  advertising:  and 
preparation,  printing  and  distribution  of 
sales  literature.  Applicant's  distribution 
fee  is  equal  on  an  annual  basis  with 
respect  to  each  series  of  the  Applicant 
to  1.0%  of  the  average  daily  net  assets  of 
such  series. 

It  is  further  stated  that  pursuant  to  the 
distribution  plan  described  above, 
involving  an  annual  percentage  charge 
applied  to  the  average  daily  net  asset 
values  of  each  series,  neither  Applicant 
nor  the  Distributor  may  recoup  the 
expenses  incurred  in  selling  shares  of 
any  series  if  such  shares  should  be 
redeemed  prior  to  their  having  been  held 
a  certain  length  of  time.  However, 
Applicant  proposes  to  pay  the 
Distributor  a  contingent  deferred  sales 
charge  from  the  proceeds  of  certain 
redemptions,  thereby  enhancing  the 
recovery  of  distribution  costs.  In  no 
event  could  the  amount  of  such  charges, 
in  the  aggregate,  exceed  5%  of  the 
aggregate  purchase  payments  made  by 
the  investor.  Applicant  represents.  It  is 
also  stated  that  in  reviewing  Applicant's 
distribution  plan  pursuant  to  Rule  12b-l. 
Applicant's  trustees  will  consider  the 
use  by  the  Distributor  of  revenues  raised 
by  the  contingent  deferred  sales  charge. 

Applicant  further  states  that  the 
contingent  deferred  sales  charge  would 
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be  imposed  only  if  an  investor  redeems 
an  amount  which  causes  the  current 
value  of  the  inveslor's  account  with 
Applicant  to  fall  below  the  total  dollar 
amount  of  purchase  payments  made  by 
the  investor  during  the  preceding  five 
years.  Applicant  states  that  no  sales 
charge  would  be  imposed  if  the  amount 
redeemed  is  derived  from  (1 )  increases 
in  the  value  of  the  investor's  account 
above  the  amount  of  purchase  payments 
during  the  preceding  Ave  years,  or  (2) 
purchase  payments  made  more  than  five 
years  prior  to  the  redemption. 

Applicant  further  proposes  that  the 
imposition  of  the  contingent  deferred 
sales  charge  be  waived  on  the  foHowing 
redemptions:  (i)  Redemption  following 
the  death  or  disability,  as  defined  in 
Section  72(m)(7)  of  the  Internal  Revenue 
Code  of  1954  (the  'Code"),  of  a 
shareholder  (including  one  who  owns 
the  shares  as  joint  tenant  with  his  or  her 
spouse),  provided  the  redemption  is 
requested  within  one  year  of  the  death 
or  initial  determination  of  disability:  (ii) 
any  partial  or  complete  redemption  in 
connection  with  certain  distributions 
from  Individual  Retirement  Accounts 
("IRAs  ")  or  other  qualiHed  retirement 
plans:  and  (iii)  involuntary  redemptions 
pursuant  to  Applicants  right  to  liquidate 
an  account  if  the  aggregate  net  asset 
value  of  the  shares  held  in  the  account  is 
less  than  $100. 

Applicant  states  that  where  a 
contingent  deferred  sales  charge  is 
imposed,  the  amount  of  the  charge  will 
depend  on  the  number  of  years  since  the 
investor  made  the  purchase  payment 
from  which  an  amount  is  being 
redeemed,  according  to  the  following 
table: 
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The  amount  of  the  contingent  deferred 
sales  charge  (if  any)  is  calculated  by 
determining  the  date  on  which  the 
purchase  payment  which  is  the  source  of 
the  redemption  was  made,  and  applying 
the  appropriate  percentage  to  the 
amount  of  the  redemption  subject  to  the 
charge. 

Applicant  states  that  in  determining 
whether  a  contingent  deferred  sales 
charge  is  payable,  and  the  applicable 
percentage  charge,  it  is  assumed  that 
shares  held  the  longest  are  the  first  to  be 


redeemed.  It  is  stated  further  that  no 
contingent  deferred  sales  charge  will  be 
imposed  on  exchanges  of  shares 
between  the  series.  Moreover,  where 
shares  of  one  series  have  been 
exchanged  for  shares  of  another  series, 
the  purchase  date  for  the  shares  of  the 
series  exchanged  into,  for  purposes  of 
the  contingent  charge,  is  assumed  to  be 
the  date  shares  were  purchased  in  the 
series  from  which  the  exchange  was 
made. 

Applicant  proposes  to  waive  the 
contingent  deferred  sales  charge  on  any 
redemption  following  the  death  or 
disability  of  a  shareholder.  An 
individual  will  be  considered  disabled 
for  this  purpose  if  he  meets  the 
definition  thereof  in  section  72(ra)(7)  of 
the  Code.  Applicant  also  proposes  to 
waive  the  contingent  deferred  sales 
charge  when  a  total  or  partial 
redemption  is  made  in  connection  with 
certain  distributions  from  IRA's  or  other 
qualified  retirement  plans.  The  charge 
would  be  waived  for  any  redemption  in 
connection  with  a  lump-sum  or  other 
distribution  following  retirement  or,  in 
the  case  of  an  IRA,  or  Keogh  Plan,  or  a' 
custodial  account  pursuant  to  section 
403(b)(7)  of  the  Code,  upon  the 
investor's  attaining  age  59  V2.  The  charge 
also  would  be  waived  on  any 
redemption  which  results  from  the  tax- 
free  return  of  an  excess  contribution 
pursuant  to  section  408(d)  (4)  or  (5)  of 
the  Code,  or  from  the  death  or  disability 
of  the  employee.  Finally,  Applicant 
proposes  to  waive  the  contingent 
deferred  sales  charge  on  involuntary 
redemptions  of  shares  held  by  the 
shareholder  pursuant  to  Applicant's 
right  to  liquidate  shareholder  accounts  if 
the  aggregate  net  asset  value  of  the 
shares  held  in  the  account  is  less  than 
SIOO. 

Applicant  submits  that  the  imposition 
of  the  proposed  contingent  deferred 
sales  charge  would  not  cause  shares  of 
Applicant  to  fall  outside  the  definition  of 
"redeemable  securities"  in  section 
2(a)(32)  of  the  Act,  and  Applicant 
believes,  therefore,  that  it  qualifies  as  an 
open-end  company  as  defined  m  section 
5(a)(1)  of  the  Act.  Applicant  further 
submits  that  imposition  of  the  proposed 
contingent  deferred  sales  charge  will  in 
no  way  prevent  a  shareholder  from 
receiving  his  proportionate  share  of 
Applicant's  current  net  assets,  but 
merely  defers  the  deduction  of  a  sales 
charge  and  makes  it  contingent  upon  an 
event  which  may  never  occur.  Although 
the  proposed  contingent  deferred  sales 
charge  is  not  a  redemption  charge  in  the 
ordinary  sense.  Applicant  submits  that 
the  conditions  of  section  10(d)  of  the  Act 
contemplate  that  an  investment 
company  may  both  be  an  open-end 


company  and  impose  a  discount  from 
net  asset  value  on  redemption  of  its 
shares.  However,  in  order  to  avoid 
uncertainty  in  this  regard.  Applicant 
requests  an  exemption  from  the 
operation  of  section  2(a)(32)  of  the  Act 
to  the  extent  necessary  to  permit 
implementation  of  the  proposed 
contingent  deferred  sales  charge. 

Applicant  asserts  further  that  the 
proposed  contingent  deferred  sales 
charge  is  consistent  with  the  intent  of 
the  definition  of  "sales  load"  contained 
in  section  2(a)(35)  of  the  Act.  The 
contingent  deferred  sales  charge  is  paid 
to  the  Distributor  to  reimburse  it  solely 
for  expenses  related  to  offering 
Applicant's  shares  for  sale  to  the  public 
and.  therefore.  Applicant  submits  that 
this  arrangement  is  within  the  section 
2(a)(35)  definition  of  the  term  "sales 
load"  but  for  the  timing  of  the  imposition 
of  the  charge.  Applicant  contends  that 
the  deferral  of  the  sales  charge,  and  its 
contingency  upon  the  occurrence  of  an 
event  which  might  not  occur,  does  not 
change  the  basic  nature  of  this  charge, 
which  is  in  every  other  respect  a  sales 
charge.  However.  Applicant  requests  an 
exemption  from  the  provisions  of  section 
2(a)(35)  to  the  extent  necessary  to 
implement  the  proposed  charge. 

Applicant  submits,  in  addition,  that 
implementation  of  the  proposed 
contingent  deferred  sales  charge  is  in  no 
way  violative  of  section  22(c),  or  Rule 
22c-l  thereunder.  When  a  redemption  of 
shares  of  Applicant  is  effected,  the  price 
of  the  shares  on  redemption  will  be 
based  on  current  net  asset  value.  The 
contingent  deferred  sales  charge  will 
merely  be  deducted  at  the  time  of 
redemption  in  arriving  at  the 
shareholder's  proportionate  redemption 
proceeds.  However,  in  order  to  remove 
any  question  as  to  whether  imposition  of 
the  contingent  deferred  sales  charge 
would  be  violative  of  section  22(c)  and 
Rule  22C-1,  Applicant  requests  an 
exemption  from  the  operation  of  these 
provisions  to  the  extent  necessary  or 
appropriate  to  permit  Applicant  to 
implement  the  proposed  contingent 
deferred  sales  charge. 

Applicant  submits  that  the  imposition 
of  the  contingent  deferred  sales  charge 
is  fair  and  in  the  best  interests  of  its 
shareholders,  and  consistent  with  all 
provisions  of  the  Act.  Applicant  submits 
that  the  proposed  transaction  permits 
shareholders  to  reap  the  benefit  of 
having  a  greater  portion  of  their 
purchase  payments  invested  for  them 
from  the  time  of  their  purchase  of 
Applicant's  shares.  It  is  noted  that 
because  the  contingent  deferred  sales 
charge  applies  only  to  redemptions  of 
amounts  representing  purchase 
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payments  (during  the  first  five  years 
after  the  payments),  it  docs  not  apply  to 
increases  in  the  value  of  a  shareholder's 
account  through  increases  in  net  asset 
value  per  share,  or  to  amounts 
representing  reinvestment  of 
distributions. 

Applicant  contends  that 
notwithstanding  the  fairness  and 
reasonableness  of  imposing  the 
contingent  deferred  sales  charge  with 
respect  to  all  redemptions  subject 
thereto,  it  would  be  fair  and  equitable 
and  in  the  public  interest  and  in  the 
interest  of  shareholders  for  the 
contingent  deferred  sales  charge  to  be 
waived  on  certain  types  of  redemptions. 
In  each  situation  in  which  the  charge 
would  be  waived,  the  redeeming 
shareholder  is  a  member  of  a  class  of 
shareholders  which  is  favored  under  the 
tax  laws,  or  the  securities  laws,  or  one 
who  should  not  be  penalized  by  the 
imposition  of  a  sales  charge.  Applicant 
further  contends  that  the  proposed 
waiver  is  consistent  with  its  purposes,  in 
that  Applicant  is  designed  for  long-term 
in\estors,  including  tho8e  who  wish  to 
use  its  shares  as  the  funding  vehicle  for 
IRA's  or  other  tax-deferred  retirement 
plans,  rather  than  investors  who  intend 
to  liquidate  their  investments  after  a 
short  period.  In  situations  in  which  the 
contingent  deferred  sales  charge  will  be 
waived  (other  than  in  the  case  of  an 
involuntary  redemption  of  a  shareholder 
account),  the  redemption  is  either 
unforeseen  by  the  shareholder  at  the 
time  of  purchase  (i.e.,  resulting  from  the 
extraordinary  circumstances  of  death  or 
disability),  or  is  fully  intended  at  the 
time  ofr^urchase  (i.e..  ordinary 
retirenient  planning).  Accordingly, 
Applicant  contends  that  neither   ' 
situation  would  be  inconsistent  with 
Applicant's  objectives,  or  the  investor's 
initial  intention  of  making  a  long-term 
investment  in  Applicant.  . 

Applicant  submits  that  the  requested 
order  is  fair  to  remaining  shareholders 
because  Applicant  will  not  be  charged 
with  any  revenue  which  may  be  lost  as 
a  result  of  a  waiver  of  the  contingent 
deferred  sales  charge  in  the  above 
circumstances.  Applicant  states  that  as 
with  all  redemptions  subject  to  the 
contingent  deferred  sales  charge, 
amounts  of  which  a  contingent  deferred 
sales  charge  would  have  been  imposed 
but  for  the  waiver  of  such  charge 
pursuant  to  this  provision  are  removed 
from  the  base  of  purchase  payments  in 
accordance  with  Applicant's 
distribution  plan  pursuant  to  Rule  12b-l. 

Applicant  asserts,  in  addition,  that 
waiver  of  the  contingent  deferred  sales 
charge  in  the  extraordinary 
circumstances  of  death  or  total 


disability^of  the  investor  is  justified  by 
basic  considerations  of  fairness. 
Applicant  states  that  waiving  the  charge 
on  certain  distributions  from  a  qualified 
retirement  plan  is  fully  consistent  with 
the  policies  reflected  in  (i)  the  Code 
provisions  granting  favored  tax 
treatment  to  accumulations  under  such 
plans  and  imposing  additional  taxes  on 
early  distributions  from  IRA's  and  other 
plans,  and  (ii)  Rules  22d-l(a)(3)  and 
22d-l(b)(3)  under  the  Act.  which  permit 
quantity  discounts  for  plans  qualified 
under  section  401  of  the  Code,  and  Rule 
22d-l(f)  under  the  Act.  which  permits 
variations  in  the  sales  load  for  qualified 
and  non-qualified  employee  benefit 
plans  (which  need  not  be  based  on 
realization  of  economies  where  the 
plans  are  qualified  under  section  401  of 
the  Code). 

It  is  asserted  further  that  waiving  the 
charge  with  respect  to  involuntary 
redemptions  of  accounts  having  an 
aggregate  net  asset  value  below  $100  is 
justifiable  on  the  basis  of  fairness 
considerations.  To  impose  a  contingent 
deferred  sales  charge  in  the  case  of  an 
involuntary  liquidation.  Applicant 
states,  would  be  tantamount  to  the 
assessment  of  a  penalty  upon  the 
shareholder — a  penalty  which  Applicant 
does  not  desire. 

Applicant  proposes,  as  well,  to  offer 
to  exchange  shares  of  each  of  its  series 
for  shares  of  any  other  such  series  on 
the  basis  of  the  relative  net  asset  values 
of  the  shares  being  exchanged.  No 
contingent  deferred  sales  charges  are  to 
be  imposed  on  such  exchanges,  but  a 
$5.00  service  fee  is  proposed  to  be 
charged  on  such  transactions,  to  be  paid 
to  Applicant,  and  deducted  from  the 
series  from  which  the  exchange  was 
effectuated  by  liquidation  of  shares.  The 
minimum  amount  which  could  be 
exchanged  for  a  series  of  which  shares 
were  not  held  immediately  prior  to  such 
exchange,  is  $1000.  No  exchange  from  a 
series  {other  than  by  a  complete 
exchange)  could  be  made  if  it  would 
reduce  the  shareholder's  interest  in  that 
series  below  $100. 

Applicant  requests  an  exemption  from 
section  11(a)  of  the  Act  to  permit  the 
proposed  exchanges  of  shares  of  various 
series,  in  order  to  remove  any  obstacle 
to  such  proposal  which  the  $5.00  service 
charge  on  such  transactions  might 
present  under  section  11.  It  is  asserted 
that  the  imposition  of  the  $5.00  service 
charge  is  not  violative  of  section  11(a), 
in  that  the  charge  constitutes  merely  an 
administrative  fee  which  is  applied  to 
defray  the  expense  of  facilitating  the 
internal  exchange  of  shares  between 
series.  No  unfairness,  discrimination 
among,  or  other  harm  to  shareholders 


should  be  expected  to  result  from 
Applicant's  institution  of  the  service 
charge. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  January  29, 1985,  at  5:30  p.m..  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his/her  interest,  the 
reasons  for  the  request,  and  the  specific 
issues  of  fact  or  law  that  are  disputed,  to 
the  Secretary.  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549.  A 
copy  of  the  request  should  be  served 
personally  or  by  mail  upon  Applicant  at 
the  address  stated  above.  Proof  of 
8er\'ice  (by  affidavit  or.  in  the  case  of  an 
attorney-at-law,  by  certificate)  shall  be 
filed  with  the  request.  After  said  date, 
an  order  disposing  of  the  application 
will  be  issued  unless  the  Commission 
orders  a  hearing  upon  request  or  upon 
its  own  motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
John  Wheeler, 
Secretary. 
[FR  Doc.  85-781  Filed  1-9-85;  8:45  am] 
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[Release  No.  14301;  812-5949] 

Narragansett  Capital  Corp.,  et  al^ 
Filing  of  Application  for  an  Order 

January  4. 1965. 

Notice  is  hereby  given  that 
Narragansett  Capital  Corporation 
("Narragansett"),  40  Westminster  Street 
Providence,  RI.  02903.  registered  under 
the  Investment  Company  Act  of  1940 
("Act")  as  a  closed-end.  non-diversified, 
management  investment  company  and 
licensed  as  a  small  business  investment 
company  under  the  Small  Business 
Investment  Act  of  1958.  and  Bevis 
Industries,  Inc.  ("Bevis"),  a  corporation 
presumed  to  be  controlled  by 
Narragansett  (collectively. 
"Applicants")  filed  an  application  on 
October  3, 1984,  for  an  order,  pursuant 
to  sections  17(b)  and  17(d)  of  the  Act 
and  Rule  17d-l  thereunder,  exempting 
from  the  provisions  of  section  17(a)  of 
the  Act  and  permitting  under  section 
17(d)  of  the  Act.  a  group  of  interrelated 
refinancing  transactions.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein,  which  are 
summarized  below. 

According  to  the  application,  the 
transactions  consist  of  the  refinancing  of 
indebtedness  involving  (1)  the 
agreement  by  the  holders  of  certain 
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subordinated  installment  notes  ("8% 
Notes")  of  Greenville  Tube  Corporation 
('■Greenville"),  a  wholly-owned 
subsidiary  of  Bevis.  to  the  deferral  of  a 
portion  of  the  installments  of  principal 
totaling  S3.75a000  due  September  3a 
1984.  under  the  6%  Notes;  (2)  the 
agreement  by  Narragansett  as  the  holder 
of  certain  other  subordinated 
-^stallment  notes  of  Greenville 
^^("Subordinated  Notes")  to  the  deferral 
of  principal  payments  totaling  $1.70a000 
due  one  month  after  the  6%  Notes  are 
paid  or  October  31. 1984.  whichever 
occurs  first  and  (3)  concessions  made  by 
Bevis  and  Greenville  to  obtain  those 
agreements. 

The  application  indicates  that  Bevis 
conducts  its  business  through  two 
wholly-owned  subsidiaries.  Greenville 
and  MD  Pneumatics.  Inc.  ("MD"):  Bevis 
has  issued  2.924.963  shares  of  common 
stock,  of  which  1.064.225  shares  are  held 
as  treasury  shares  and  1.880.738  are 
outstanding.  The  stock  is  traded  in  the 
over-the-counter  market.  The 
application  states  that  the  only  person 
known  by  Bevis  to  own  more  than  5%  of 
such  common  stock,  as  of  June  30. 1964. 
is  Narragansett.  which  owned  838.952 
shares  (44.98*%). 

Applicants  state  that  Arthur  D.  Little 
is  president  of  Bevis;  Arthur  H. 
McGonigal.  Sr.  and  George  K.  Painter 
are  president  and  executive  vice 
president,  respectively,  of  Greenville. 
■  All  three  serve  as  directors  of  Bevis  (of 
which  there  are  seven)  with  Frederick  G. 
Frost.  III.  who  is  a  nominee  on  the  Bevis 
board  and  a  director  of  Narragansett. 
Robert  G.  Huckins.  Gordon  E.  Cadwgan 
and  Warren  B.  Hamby:  McGonigal  and 
Painter  are  both  directors  of  Greenville 
ser\-ing  with  Huckins. 

According  to  Applicants,  the 
refinancing  transactions  are  the  result  of 
negotiations  starting  in  February.  1984. 
between  Be\'i8  and  the  holders  of  the  8% 
Notes  ("Noteholders  ■)  to  obtain  the 
agreement  of  the  Noteholders  to  the 
deferral  of  the  final  installments 
thereunder  totaling  $3.75a000  which 
would  otherwise  be  payable  September 
30. 1984.  The  6%  Notes  were  issued  on 
December  28. 1976.  pursuant  to  a  Stock 
Purchase  Agreement  dated  September 
2a  1976  ("Stock  Purchase  Agreement"), 
under  which  Narragansett.  McGonigal. 
Joseph  H.  Filner.  R.J.  Goss.  Raymond 
Landfried.  Donald  Weaver.  M.W. 
Weaver  and  Painter,  (the  former 
stockholders,  other  than  Narragansett. 
are  collectively  referred  to  as  the 
"Individual  Noteholders")  sold  all  of  the 
stock  of  the  former  Greenville  Tube 
Corporation  to  a  subsidiary  of  Bevis  for 
S125.000  in  cash  and  $13,000,000  of  6% 
Notes,  of  which  S6.500.000  were  issued 


to  Narragansett  and  $6,500,000  to  the 
Individual  Noteholders. 

The  application  indicates  that  the  6% 
Notes  were  originally  payable  in  interim 
installments  totaling  $1,500,000  due  on 
January  15.  of  1977  through  1981.  and 
fmal  installments  totaling  $5,500,000  due 
January  15. 1982.  of  which  $2,000,000 
was  payable  to  the  Individual 
Noteholders  and  $3.50a000  to 
Narragansett.  By  a  Guaranty  and  Pledge 
Agreement  dated  December  28. 1976. 
Bevis  guaranteed  the  payment  of  the  6% 
Notes  and  pledged  the  stock  of 
Greenville  as  collateral  for  that 
guaranty.  At  the  closing  held  December 
28. 1976,  (1)  McGonigal  and  Painter 
entered  into  employment  agreements 
with  Greenville  for  terms  ending  on  the 
later  of  January  15. 1962.  or  the  date  of 
payment  of  the  6%  Notes  ("McGonigal 
and  Painter  Employment  Agreements"): 
(2)  Narragansett  granted  McGonigal  and 
Painter  options  to  purchase  shares  of  the 
common  stock  of  Bevis  owned  by 
Narragansett  at  a  price  of  $1.51  per 
share  exercisable  at  any  time  during  the 
month  of  January.  1982.  or  if  the  6% 
Notes  had  not  been  paid  by  January  31. 
1982.  during  the  30  days  following  the 
date.of  such  payment  (in  no  event  after 
December  31. 1982).  provided  the  6% 
Notes  have  been  paid  and  Greenville 
has  a  tangible  net  worth  of  at  least 
$5,000,000  and  does  not  have 
indebtedness  in  excess  of  $3,000,000 
("McGonigal  and  Painter  Options  from 
Narragansett ');  and  (3)  Narragansett 
agreed  to  defer  payment  of  $1,700,000 
principal  amount  of  Subordinated  Notes 
until  the  first  to  occur  of  February  15. 
1982.  or  payment  of  the  6%  Notes. 

On  September  27,  1976,  Bevis. 
Narragansett.  Bernhardt  Denmark. 
Royal  Little,  Sol  Kittay  and  Stanley 
Goldstein  entered  into  an  agreement 
("Bevis  Stockholders  Agreement ') 
pursuant  to  which  certain  restrictions 
were  placed  on  the  sale  of  the  shares  of 
common  stock  of  Bevis  owned  by  the 
parties  (other  than  Bevis)  and  Denmark 
was  entitled,  until  the  6%  Notes  were 
paid,  to  have  vacancies  on  the  board  of 
directors  of  Bevis  caused  by  the 
resignations  or  inability  to  serve  of 
Denmark,  IGttay  or  Jack  Brier  filled  by 
persons  agreeable  to  him.  Narragansett 
was  entitled  to  fill  two  other  vacancies. 

On  May  1, 1979,  at  the  time  of  the 
purchase  by  Bevis  of  the  stock  of  MD, 
the  Bevis  Stockholders  Agreement  was 
amended  to  add  Earl  Fester  as  a  party, 
to  make  the  commitments  with  respect 
to  the  right  of  Denmark  and  others  to  fill 
vacancies  on  the  Bevis  board  of 
directors  effective  until  the  payment  of 
not  only  the  6%  Notes  but  also  the 
$4,900,000  of  6%  Subordinated 


Installment  Notes  issued  as  part  of  the 
purchase  price  for  the  stock  of  MD  ("MD 
Notes"),  and  to  make  certain  other 
changes.  The  above  described  prior 
transactions  were  the  subject  of 
applications  and  Commission  orders 
permitting  the  transactions  (Investment 
Company  Act  Release  Nos.  9584  and 
10752).  Applicants  state  that  the  MD 
Notes  were  paid  in  full  on  December  30. 
1983.  and  January  3, 1984. 

The  application  states  that,  pursuant 
to  a  First  Amendment  to  the  Stock 
Purchase  Agreement  executed  in 
October,  1978,  and  a  Second 
Amendment  thereto  executed  in 
January,  1980.  certain  installments  of 
principal  due  under  the  6%  Notes  on 
January  15. 1979.  and  January  15. 198a 
were  partially  deferred.  All  such 
deferred  payments  had  been  fully  paid 
by  March  13, 1980.  However,  according 
to  the  Applicants,  it  became  clear  at  that 
time  that  the  final  installments  totaling 
$5,500,000  which  would  otherwise  come 
due  January  15. 1982.  could  not  be  paid 
when  due  without  substantial  borrowing 
by  Bevis  or  Greenville  and  that  efforts 
should  be  made  to  negotiate  a  deferral 
of  the  final  installments  agreeable  to  the 
Noteholders  as  well  as  a  deferral 
agreeable  to  Narragansett  of  the 
$1,700,000  payable  on  February-15. 1982, 
under  the  Subordinated  Notes. 

Applicants  state  that,  following 
negotiations  among  Bevis,  Greenville. 
Narragansett.  Denmark,  the 
Noteholders,  McGonigal  and  Painter,  a 
Third  Amendment  dated  September  18, 
1961,  to  the  Stock  Purchase  Agreement 
was  executed  and  a  closing  for  the 
contemplated  transactions  of  that 
amendment  was  held  February  23, 1982 
("1982  Transactions").  The  application 
indicates  that  the  1982  Transactions 
consisted  of  two  groups,  the  first  of 
which  consisted  of  the  purchase  by 
Bevis  of  639.225  shares  of  the  Bevis 
common  stock  from  three  substantial 
stockholders  of  Bevis  (Denmark,  Kittay 
and  Goldstein),  the  resignation  from  the 
Bevis  Board  of  Directors  of  Denmark 
and  his  two  nominees  and  the  release 
by  Denmark,  Kittay  and  Goldstein  of 
any  rights  under  the  Bevis  Stockholders 
Agreement,  as  amended. 

Applicants  state  that  the  second  group 
consisted  of  the  deferral  of  the 
installments  of  principal  totaling 
$5..SO(),000  due  January  15, 1982.  under 
the  6%  Notes  with  the  consent  of  the 
Noteholders,  deferral  of  the  $1,700,000 
due  February  15. 1982.  under  the 
Subordinated  Notes  with  the  consent  of 
.Narragansett  and  concessions  made  by 
Bevis  and  Greenville  to  obtain  such 
consents.  As  a  result  of  this  second 
group  of  transactions  closed  on 
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February  23, 1982.  Applicants  state  that 
the  final  installments  under  the  6% 
Notes  totaling  $5,500,000  were  made 
payable  as  to  principal  $750,000  on 
January  15. 1982,  $500,000  on  January  15. 
1983,  and  January  15, 1984.  and 
$3,750,000  on  September  30. 1984  (of 
which  $2,625,000  would  be  paid  to 
Narragansett  and  $1,125,000  to  the 
Individual  Noteholders),  and  the  annual 
payments  by  Greenville  to  Bevis  to 
cover  general  corporate  overhead  would 
be  increased  as  of  January  1, 1981.  and 
again  as  of  January  15. 1983.  In  addition, 
the  application  indicates  that 
Narragansett  agreed  to  defer  payment  of 
the  $1,700,000  owed  to  it  by  Greenville 
under  the  Subordinated  Notes  until  one 
month  after  the  6%  are  paid  or  October 
31, 1984,  whichever  occurs  Hrst;  Bevis 
and  Greenville,  in  turn,  agreed  to 
increase  the  annual  rate  of  interest  on 
both  the  6%  Notes  and  the  Subordinated 
Notes  to  15%  commencing  January  15. 
1982.  Bevis  obtained  the  agreement  of 
Narragansett  to  extend  the  option 
periods  under  the  McGonigal  and 
Painter  Options  from  Narragansett  from 
January  31. 1982,  until  December  31. 
1985.  provided  the  other  conditions 
precedent  to  their  exercise  were 
satisfied. 

Applicants  state  that  Bevis  and 
Greenville  in  the  Third  Amendment  also 
obtained  the  agreement  of  McGonigal 
and  Painter  to  amend  the  McGonigal 
and  Painter  Employment  Agreements  in 
consideration  of  (1)  an  increase  in  their 
minimum  salaries:  (2)  to  extend  the 
terms  thereof  until  December  31. 1984; 
and  (3)  to  increase  the  duration  of  their 
agreements  not  to  compete.  Bevis  also 
granted  additional  options  to  McGonigal 
and  Painter  to  purchase  shares  of  Bevis 
common  stock  at  $2  per  share, 
exercisable  during  the  period  from 
January  1, 1985.  to  December  31. 1985, 
provided  the  8%  Notes  and  the 
Subordinated  Notes  have  been  paid  in 
full,  and  Bevis  granted  additional 
options  covering  in  the  aggregate  100.000 
shares  of  common  stodc  (12.500  shares 
to  each)  to  eight  other  key  employees  at 
Greenville  ("Employee  Option  Holders") 
on  the  same  terms,  exoept  that  the 
options  are  exercisable  until  December 
31, 1986. 

The  above-described  transactions  in 
both  the  first  and  second  groups  were 
the  subject  of  an  application  and 
Commission  order  (Investment 
Company  Act  Release  No.  12233. 
February  18, 1982).  Applicants  represent 
that  at  the  time  of  the  application  all 
payments  under  the  6"^  Notes  and  the 
Subordinated  Notes  were  current,  the 
installments  of  principal  under  the  6% 
Notes  due  January  15, 1982, 1983  and 


1984,  and  all  interest  payments  under 
the  6%  Notes  and  the  Subordinated 
Notes  have  been  paid.  The  application 
indicates  that  the  current  ownership  of 
the  6%  Notes  is  such  that  the  $3,750,000 
of  final  installments  that  came  due 
September  30, 1984.  will  be  payable  with 
$2,625,000  being  owed  to  Narragansett. 
$798,750  to  one  Individual  Noteholder 
(McGonigal).  the  remainder  being 
apportioned  among  the  five  remaining 
Individual  Noteholders. 

According  to  the  application,  shortly 
after  the  payment  of  the  January  15, 
1984.  installments  under  the  6%  Notes, 
Little  commenced  negotiations  with 
McGonigal  and  Painter  to  work  out  a 
deferral  of  the  $3,750,000  of  final 
installments  due  September  30, 1984, 
since  it  had  become  clear  that 
Greenville  could  not  make  these 
payments  without  extensive  bank 
borrowing,  to  which  McGonigal  and 
Painter  were  both  opposed  (both 
indicated  that  they  would  not  renew 
their  employment  agreements  if  bank 
borrowing  was  done).  In  addition,  the 
application  states  that  any  refinancing 
that  involved  payment  in  full  of  the  8% 
Notes  when  due  would  terminate  the 
McGonigal  and  Painter  Employment 
Agreements,  and  without  their 
agreement  to  employment  extensions. 
Greenville  would  lack  experienced 
management,  a  condition  which  would 
make  it  impractical  to  obtain  loans  from 
banks  with  which  to  pay  the  final 
installments.  Applicants  state  that  the 
waiver  of  any  of  the  provisions  of  the 
Stock  Purchase  Agreement,  as  amended, 
or  of  the  6%  Notes  requires  the  consent 
of  the  holders  of  80%  of  the  6%  Notes  so 
that  both  McGonigal  and  Narragansett 
(who  own  35.5%  and  50%,  respectively, 
of  the  6%  Notes)  would  have  to  consent 
to  any  such  action;  the  waiver  of  a 
default  in  payment  of  the  installments 
due  September  30, 1984,  under  the  6% 
Notes  would  require  the  consent  of  all  of 
the  Noteholders.  It  was  therefore  clear 
that  an  agreement  would  have  to  be 
worked  out  with  Narragansett, 
McGonigal,  Painter  and  the  other 
Individual  Noteholders  for  a  deferral  of 
(i)  the  installments  due  September  30, 
1984.  to  the  Noteholders  under  the  6% 
Notes  totaling  $3,750,000  and  (ii)  the 
payments  due  on  the  first  to  occur  of 
October  31, 1984.  or  a  date  one  month 
after  payment  in  full  of  the  6%  Notes,  to 
Narragansett  on  the  Subordinated  Notes 
totaling  $1,700,000. 

The  application  indicates  that  on  July 
12, 1984.  all  of  the  Directors  of  Bevis  and 
of  Greenville  evidenced  their  consent  to 
an  understanding  reached  by  Little  with 
McGonigal  and  Painter,  and  at  a  special 
meeting  held  September  5, 1984,  the 


Directors  unanimously  approved  this  ' 
understanding,  which  provides  for  the 
following:  (1)  The  6%  Notes  owned  by 
all  of  the  Noteholders  except  McGonigal 
and  Narragansett  are  to  be  paid  in  full 
(a  total  of  $326,250)  on  the  closing  date; 
(2)  the  principal  payments  under  the  6% 
Notes  owned  by  McGonigal  and 
Narragansett  due  September  30, 1984  in 
the  amounts  of  $798,750  and  $2,625,000. 
respectively,  will  be  deferred  and  paid 
as  follows:  (a)  Six  fixed  payments  of 
$497,025  ($380,025  to  Narragansett. 
$117,000  to  McGonigal)  will  be  paid  on 
January  30  of  each  of  the  six  years 
commencing  January  30. 1985  through 
January  30. 1990  and  one  of  $441,800  on 
January  30. 1991  ($344,850  to 
Narragansett,  $96,750  to  McGonigal);  (b) 
contingent  payments  on  the  6%  Notes 
will  be  made  in  addition  to  the  fixed 
payments  on  January  30  of  each  year 
commencing  January  30, 1985,  in  an 
aggregate  amount  equal  to  66.27%  of  the 
excess,  if  any.  as  of  December  31  of  the 
preceding  year,  of  $4,000,000  over  the 
total  of  (i)  the  amount  of  cash  or  cash 
equivalents,  including  certificates  of 
deposit,  treasury  bills  and  commercial 
paper,  and  (ii)  the  book  value  of  all 
inventories;  provided,  however,  that  no 
payment  would  be  made  if  the  total  cash 
or  cash  equivalents  was  less  than  $1 
million;  however,  if  the  total  of  cash  or 
cash  equivalents  was  over  $1.5  million, 
the  amount  of  such  excess  would  be 
paid  regardless  of  the  value  of  the 
inventories.  AppHcants  also  state  that 
the  contingent  payments  would  be 
divided  between  the  6%  Notes  owned  by 
McGonigal  and  those  owned  by 
Narragansett  in  proportion  to  the  unpaid 
balances  and  would  be  applied  against 
the  fixed  payments  under  the  6%  Notes 
in  the  inverse  order  of  their  maturities. 
The  amounts  of  cash,  cash  equivalents 
and  inventories  will  be  established  by 
the  independent  public  accountants  of 
Greenville  in  the  course  of  their  audit. 
Applicants  represent  that  there  would 
be  no  change  in  the  rate  of  interest  (15%) 
payable  on  the  6%  Notes. 

The  application  indicates  that  the 
principal  payments  under  the 
Subordinated  Notes  owned  by 
Narragansett  will  be  deferred  and  paid 
as  follows:  (a)  Fixed  payments  of 
$252,975  each  will  be  paid  on  January  30 
of  each  of  the  six  years  commencing 
January  30, 1985,  through  January  30. 

1990.  and  one  of  $182,150  on  January  30, 

1991.  (for  a  total  of  $1,700,000)  (b) 
contingent  payments  will  be  made  and 
applied  as  stated  above  in  the  case  of 
the  6%  Notes,  except  that  33.73%  of  the 
excess  of  $4,000,000  over  the  total  cash 
or  cash  equivalents  plus  inventories  will 
be  paid  on  the  Subordinated  Notes. 
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Applicants  represent  that  there  will  be 
no  change  in  the  rate  of  interest  (15%) 
payable  on  the  Subordinated  Notes. 
Applicants  state  that  the  emplojinent 
agreements  t>etween  Greenville  and 
McGonigal  and  between  Greenville  and 
Painter  dated  December  28. 1976,  as 
amended  February  22. 1981,  are  to  be 
further  amended  to  extend  the 
employment  period  until  the  last  to 
occur  of  (i)  December  31, 1989,  in  the 
case  of  McGonigal  and  December  31. 
1985,  in  the  case  of  Painter,  or  (ii) 
payment  in  full  of  the  6%  Notes:  their 
annual  salaries  will  be  increased 
(subject  to  annual  review)  and  annuities 
will  be  purchased  for  each  of  them. 

Applicants  assert  that  the  terms  of  the 
Fourth  Amendment  and  related 
transactions  were  negotiated  in  arms- 
length  negotiations  between  the  various 
parties  who  are  'sophisticated  and  were 
represented  by  independent  counsel 
who  were  familiar  with  the  various 
factors  involved  because  of  prior 
participation  in  the  acquisition  of 
Greenville  by  Bevis  and  the  1982 
negotiations  and  the  1982  Transactions. 
Applicants  also  assert  that  there  is  no 
overreaching  of  any  person  involved  in 
the  refinancing  transactions  and  that  the 
transactions  beneflt  each  party  to  them. 
Applicants  state  that  the  Noteholders, 
other  than  McGonigal  and  Narragansett, 
are  benefitted  in  that  their  6%  .Notes  will 
be  paid  on  the  closing  date.  Applicants 
argue  that  McGonigal  and  Narragansett 
are  benefitted  in  that  their  6%  Notes  and 
the  Subordinated  Notes  are  adjusted  to 
the  fastest  payment  schedule  that  the 
projected  earnings  of  Greenville  can 
support,  and  no  indebtedness  to  banks 
or  lending  institutions  senior  to  the  6% 
Notes  is  to  be  created  as  would  be 
possible  under  the  currently  effective 
subordination  provisions  of  the  6% 
Notes.  Applicants  further  assert  that 
Narragansett  as  the  owner  of  the 
Subordinated  Notes  is  benefitted  in  that 
those  notes  share  pro  rala  with  the  fixed 
and  contingent  payments  on  the  6% 
.Notes  while  defaults  on  the  6%  Notes  or 
the  Subordinated  Notes  and  creation  of 
senior  debt  is  avoided.  Applicants  state 
that  McGonigal  and  Painter  benefit  by 
having  their  salaries  increased  and 
annuities  pruchased;  in  the  case  of 
McGonigal:  he  benefits  by  having  his 
position  as  president  of  Greenville 
assured  through  December  31. 1989. 
Applicants  also  argue  that  the  extension 
of  the  McGonigal  and  Painter 
Employment  Agreements  benefits  Bevis 
and  its  stocWholders,  including 
Narragansett. 


Applicants  assert  that  the 
participation  of  Narragansett  and  Bevis 
in  the  proposed  transactions  is 
consistent  with  the  provisions,  policies 
and  purposes  of  the  Act.  and  to  the 
extent  that  such  participation  is  on  a 
basis  different  or  less  advantageous 
than  that  of  other  participants,  the 
transactions  are  fair  and  reasonable  and 
do  not  involve  any  overreaching. 
Applicants  further  assert  that  the 
participation  of  .Narragansett  and 
McGonigal  in  the  payment  of  the 
deferred  installments  under  the  6% 
Notes  and  the  Subordinated  Notes 
pursuant  to  the  Fourth  Amendment 
results  from  arms-length  negotiations 
between  McGonigal,  Narragansett  and 
Bevis. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  January  28, 1985.  at  5:30  p.m..  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any.  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission.  Washington. 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law.  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

John  Wheeler, 

Secretary. 

[PR  Doc.  85-782  Filed  1-9-85:  8:45  am] 

MLLMQ  COM  Mte-OI-M 

IRclMS*  No.  14302:  t11-330e] 

Nationwide  Multi-Rex  Money  Market 
Trust;  Filing  of  Application  for  an 
Order  Declaring  Tttat  Applicant  Has 
Ceased  To  Be  an  Investment  Company 

January  4. 19B5. 

Notice  is  hereby  given  that 
Nationwide  Multi-Flex  Money  Market 
Trust  ("Applicant").  One  Nationwide 
Plaza.  Columbus.  Ohio.  43216,  an  open- 
end,  diversified,  management 
investment  company  registered  under 
the  Investment  Company  Act  of  1940 
("Act"),  filed  an  application  on  October 


30. 1964,  pursuant  to  section  8(f)  of  the 
Act,  for  an  order  of  the  Commission 
declaring  that  Applicant  has  ceased  to 
be  an  investment  company.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  are  referred  to 
the  Act  and  the  rules  thereunder  for  the 
applicable  provisions. 

Applicant  states  that  on  October  29, 
1981  it  filed  a  notification  of  registration 
on  Form  N-8A  and  a  registration 
statement  on  Form  N-1.  Such 
registration  statement  was  never 
declared  effective. 

Applicant  states  that  it  has  never 
made  a  public  offering  of  any  of  its 
securities.  Applicant  further  states  that 
it  has  no  securityholders,  no  assets, 
debts  or  other  liabilities,  and  that  it  is 
not  a  party  to  any  litigation  or 
administrative  proceedings.  Applicant 
maintains  that  it  is  not  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs  in  accordance  with  the  laws  of 
the  State  of  Michigan,  the  state  of 
creation.  On  October  26, 1984.  the  Board 
of  Trustees  of  Applicant  authorized  the 
termination  of  the  Applicant,  effective 
December  31. 1984. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  January  31, 1985,  at  5:30  p.m.,  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
John  Wheeler, 
Secretary. 
[FR  Doc.  85-783  Filed  1-9-8S:  8:45  am) 

MLLIMO  COOC  M10-01-W 


UMI 


F«lleral 


Regirter  /  Vol.  50.  No.  7  /  Thursday,  January  10.  1985  /  Notices 


1293 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[CGO  85-003] 

Houaton/Galvaston  Navigation  Safety 
Advisory  Committee;  Subcommittee 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the  Inshore 
Waterway  Management  Subcommittee 
of  the  Houston/Galveston  Navigation 
Safety  Advisory  Committee.  The 
meeting  will  be  held  on  Thursday, 
February  21, 1985  at  the  ofTices  of  the 
Captain  of  the  Port.  U.S.  Coast  Guard. 
Port  Safety  Station,  9640  Clinton  Drive, 
Galena  Park,  Texas.  The  meeting  is 
scheduled  to  begin  at  2  p.m.  and  end  at  5 
p.m.  The  agenda  for  the  meeting  consists 
of  the  following  items:    | 

1.  Call  to  Order.  ' 

2.  Discussion  of  previous  recommendations 
made  by  the  full  Advisory  Committee  and  the 
Inshore  Waterway  Management 
Subcommittee. 

3.  Presentation  of  any  additional  new  items 
for  consideration  to  the  Subcommittee. 

4.  Adjournment. 

Attendance  is  open  to  the  public.  With 
advance  notice,  members  of  the  public 
may  present  oral  statements  at  the 
meeting.  Prior  to  presentation  of  their 
oral  statements,  but  no  later  than  the 
day  before  the  meeting,  members  of  the 
public  shall  submit,  in  writing,  to  the 
Executive  Secretary  of  the  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  the  subject  of  their 
comments,  a  general  outline  signed  by 
the  presenter,  and  the  estimated  time 
required  for  presentation.  The  individual 
making  the  presentation  shall  also 
provide  their  name,  address,  and.  if 
applicable,  the  organization  they  are 
representing.  Any  member  of  the  public 
may  present  a  written  statement  to  the 
Advisory  Committee  at  any  time. 

Additional  information  may  be 
obtained  from  Commander  R.  A.  Brunell, 
USCG,  Executive  Secretary,  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  c/o  Commander,  Eighth 
Coast  Guard  District  (mps).  Room  1341, 
Hale  Boggs  Federal  Building.  500  Camp 
Street,  New  Orleans.  LA  70130. 
telephone  number  (504)  589-6901. 


Dated:  December  28.  V 


aof. 


T.T.  Matteson. 

Acting  Chief  of  Staff.  Eighth  Coast  Guard 

District. 

|FR  Doc.  85-740  Filed  1-9-45;  8:45  am] 

BILUNQ  COOC  4«10-14^ 


[CGD  85-004] 

Houston/Galveston  Navigation  Safety 
Advisory  Committee;  Subcommittee 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the 
Offshore  Waterway  Management 
Subcommittee  of  the  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee.  The  meeting  will  be  held  on 
Thursday,  February  28, 1985  at  the 
offices  of  the  West  Gulf  Maritime 
Association,  2616  South  Loop  West, 
Suite  600,  Houston,  Texas.  The  meeting 
is  scheduled  to  begin  at  10  a.m.  and  end 
at  12  p.m.  The  agenda  for  the  meeting 
consists  of  the  following  items: 

1.  Call  to  Order. 

2.  Discussion  of  previous  recommendations 
made  by  the  full  Advisory  Committee  and  the 
Offshore  Waterway  Management 
Subcommittee. 

3.  Presentation  of  any  additional  new  items 
for  consideration  to  the  Subcommittee. 

4.  Adjournment. 

Attendance  is  open  to  the  public.  With 
advance  notice,  members  of  the  public 
may  present  oral  statements  at  the 
meeting.  Prior  to  presentation  of  their 
oral  statements,  but  no  later  than  the 
day  before  the  meeting,  members  of  the 
public  shall  submit,  in  writing,  to  the 
Executive  Secretary  of  the  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  the  subject  of  their 
comments,  a  general  outline  signed  by 
the  presenter,  and  the  estimated  time 
required  for  presentation.  The  individual 
making  the  presentation  shall  also 
provide  their  name,  address,  and,  if 
applicable,  the  organization  they  are 
representing.  Any  member  of  the  public 
may  present  a  written  statement  to  the 
Advisory  Committee  at  any  time. 

Additional  information  may  be 
obtained  from  Commander  R.  A.  Brunell, 
USCG,  Executive  Secretary,  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  c/o  Commander,  Eighth 
Coast  Guard  District  (mps),  Room  1341, 
Hale  Boggs  Federal  Building,  500  Camp 
Street,  New  Orieans,  LA  70130, 
telephone  number  (504)  589-6901. 

Dated:  December  28, 1984. 

T.T.  Matteson, 

Acting  Chief  of  Staff,  Eighth  Coast  Guard 

District. 

[PR  Doc.  85-739  Filed  1-9-85:  8:45  am] 

BILUNQ  COOE  4810-14-M 


Federal  Aviation  Administration 

Proposed  Advisory  Circular  25.994- 
XX;  Flammable  Fluid  Components 
Affected  by  Wheels-Up  Landing 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  availability  of 
proposed  Advisory  Circular  (AC) 
25.994-XX,  and  request  for  comments. 

summary:  This  notice  announces  the 
availabihty  of  and  requests  comments 
on  a  proposed  advisory  circular  (AC) 
concerning  flammable  fluid  components 
affected  by  wheels-up  landing.  This 
notice  is  necessary  to  give  all  interested 
persons  an  opportunity  to  present  their 
views  on  the  proposed  AC. 
dates:  Comments  must  be  received  on 
or  before  April  10, 1985. 
ADDRESS:  Send  all  comments  on  the 
proposed  AC  to:  Federal  Aviation 
Administration,  Attention:  Regulations 
and  Policy  Office,  ANM-110,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168.  Comments  may  be  inspected  at 
the  above  address  between  7:30  a.m. 
and  4:00  p.m.  weekdays,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
)ames  Walker,  Regulations  and  Policy 
Office,  at  the  address  above,  telephone 
(206)  431-2116. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

A  copy  of  the  draft  AC  may  be 
obtained  by  contacting  the  person 
named  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  Interested 
persons  are  invited  to  comment  on  the 
proposed  AC  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Commenters  should  identify  AC 
25.994-XX  and  submit  comments,  in 
duplicate,  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  by  the  Regulations 
and  Policy  Office  before  issuing  the  final 
AC. 

Background 

Release  of  fuel  from  damaged  fuel 
system  components  causes  a  potential 
fire  hazard.  The  rules  prior  to  the  Notice 
of  Proposed  Rulemaking  (NPRM)  68-18 
(33  FR  11193;  August  22. 1968)  and 
Amendment  25-23  (35  FR  5665;  April  8. 
1970)  addressed  only  fuel  tanks  and  did 
not  specifically  address  other  fuel 
system  components  that  should  be 
protected  from  damage  as  a  result  of  a 
wheels-up  landing.  Amendment  25-23 
corrected  this  omission  and  Amendment 
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25-57  (49  FR  6832:  February  23. 1984) 
further  clarined  the  rule  with  respect  to 
the  intent  of  the  protection  required  and 
the  nature  of  the  landing  terrain  for  the 
wheels-up  landing  event. 

This  AC  is  proposed  for  the  purpose 
of  providing  some  guidelines  and 
installation  practices  which,  if  used,  will 
comply  with  the  intent  of  the  rule. 

Issued  in  Seattle,  Washington,  on 
December  la  19M. 
Laroy  A.  Keith, 

Manager.  Aircraft  Certification  Division. 
ANM-JOO. 
[FR  Doc.  85-667  Filed  1-9-85:  8:45  am) 

MLUNQ  COOC  4ai»-13-ll 


VETERANS  ADMINISTRATION 

AvaNabiNty  of  Report  of  M  \iJ&.C  219 
Program  Evaluation 

Notice  is  hereby  given  that  the 
program  evaluation  of  the  Veterans 
Administration's  Life  Insurance  Program 
has  been  completed. 

Single  copies  of  the  Life  Insurance 
Program  evaluation  are  available  free. 
Reproduction  of  multiple  copies  can  be 
arranged  at  the  user's  expense. 

Direct  inquiries,  specifying  the  name 
of  the  program  evaluation  desired,  to 
Mrs.  Lynn  H.  Covington.  Director. 
Program  Evaluation  Service,  Veterans 
Administration  (074).  810  Vermont 
Avenue.  N.W..  Washington.  D.C.  20420. 

Dated:  January  3. 1985. 

By  direction  of  the  Administrator. 
Everett  Alvarez.  Jr., 
Deputy  Administrator. 
(FR  Doc.  8S-«87  Filed  1-^^:  8:45  am] 

MLLNMCOM  W»14l 


UMI 


1295 


Sunshine  Act  Meetings 


Federal  Register 

Vol.  50,  No.  7 

Thursday,  January  10,  1985 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  Vt\e  Sunshine 
Act"   (Pub.   L   94-409)  5  U.S.C.   552b(e)(3). 


CONTENTS  , 

I  ttem 

Commodity  Credit  Corporation 1 

Equal  Employment  Opportunity 2 

Federal   Deposit   Insurance  Corpora- 
tion    3. 4 

Federal  Election  Commission 5 

Federal  Energy  Regulatory  Commis- 
sion    6 

Federal  Reserve  System 7,  8 

National  Science  Board 9,  10 

Securities  and  Exchange  Commission .  1 1 

Synthetic  Fuels  Corporation 12 


1 

COMMODITY  CREDIT  CORPORATION 

TIME  AND  date:  2:00  p.m.,  January  9, 
1985. 


PLACE:  Room  104A-Administration 
Building,  U.S.  Department  of 
Agriculture,  Washington,  D.C. 

status:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Minutes  of  CCC  Board  meetiiig  on 
August  28. 1984. 

2.  Memorandum  re:  Barley,  Com,  Oats, 
Rye,  and  Sorghum  Loan  and  Purchase, 
Payment,  and  Production  Adjustment 
Programs  for  the  1982  through  1985  Marketing 
Years,  XCP-137a,  Advisory  Memorandum 
No.  3. 

3.  Memorandum  re:  Rice  Loan  and 
Purchase,  Payment,  and  Production 
Adjustment  Programs  for  the  1982  and 
through  1985  Marketing  Years,  XCP-33a, 
Advisory  Memorandum  No.  3. 

4.  Memorandum  re:  Wheat  Loan  and 
Purchase,  Payment,  and  Production 
Adjustment  Programs  for  the  1982  through 
1985  Marketing  Years,  XCP-2a,  Advisory 
Memorandum  No.  3. 

5.  Memorandum  re:  Update  of  Commodity 
Credit  Corporation  (CCC)-Owned  Inventory. 

6.  Resolution  re:  Ratification  of  Repurchase 
Offers  on  Export  Credit  Guarantees  for 
Jamaica. 

7.  Resolution  re;  Ratification  of  Docket  CZ- 
266.  Resolution  No.  22,  Commodities 
Available  for  Public  Law  480  During  Fiscal 
Year  1985. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Richard  A.  Ashworth, 
Secretary,  Commodity  Credit 
Corporation,  Post  Office  Box  2415,  Room 
3086  South  Building,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20013; 
telephone  (202)  447-6165. 


Dated:  January  7, 1985. 
Richard  A.  Ashworth, 

Secretary,  Commodity  Credit  Corporation. 
(FR  Doc.  85-829  Filed  l-*-85;  11:35  am] 

NLUNQ  CODE  M10-0S-M 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DATE  AND  TIME:  Tuesday,  January  15, 
1985,  9:30  AM  (Eastern  Time). 
PLACE:  Clarence  M.  Mitchell,  Jr., 
Conference  Room  No.  200-C  on  the  2nd 
Floor  of  the  Columbia  Plaza  Office 
Building,  2401  "E"  Street,  NW.. 
Washington,  D.C.  20507. 

STATUS:  Part  will  be  open  to  the  public 
and  part  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Announcement  of  Notation  Vote(s) 

2.  A  Report  on  Commission  Operations 

(Optional] 

3.  Proposed  Compliance  Manual  Section  8, 

Intake  of  Commission  Initiated  Actions 

4.  Proposed  Compliance  Manual  Section  26, 

Selection  and  Analysis  of  Evidence 

5.  Two  Proposed  Contracts  for  Expert 

Services  in  Connection  With  Court  Cases 

6.  Final  Regulation  Implementing  Section  4(g] 

of  the  ADEA  29  U.S.C.  §  623(g) 

Closed 

1.  Litigation  Authorization;  General  Counsel 

Recommendations 

2.  Proposed  Decisions,  Settlements,  and 

Subpoenas 

3.  Options  Paper  on  Enforcement  of  an  ORA 

Decision 
Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
EEOC  Commission  meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 
Please  telephone  (202)  634-6748  at  all  times 
for  information  on  these  meetings). 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Cynthia  C.  Matthews. 
Executive  Officer,  Executive  Secretariat 
at  (202)  634-6748. 

Dated;  January  8, 1985. 
Cynthia  C.  Matthews, 

Executive  Officer. 

(FR  Doc.  85-873  Filed  1-8-84;  12:54  pm] 

BILUNG  CODE  8S7(MM-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Change  in  Subject  Matter  of 
Agency  Meeting 


Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2]), 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  2:00  p.m.  on  Monday, 
January  7, 1985,  the  Corporation's  Board 
of  Directors  determined,  on  motion  of 
Chairman  William  M.  Isaac,  seconded 
by  Director  C.  T.  Conover  (Comptroller 
of  the  Currency),  concurred  in  by 
Director  Irvine  H.  Sprague  (Appointive), 
that  Corporation  business  required  the 
addition  to  the  agenda  for  consideration 
at  the  meeting,  on  less  than  seven  days' 
notice  to  the  public,  of  the  following 
matter 

Reconunendation  regarding  the  liquidation 
of  a  bank's  assets  acquired  by  the 
Corporation  in  its  capacity  as  receiver, 
liquidator,  or  hquidating  agent  of  those 
assets;  Case  No.  46,167-L,  The  First  National 
Bank  of  Midland,  Texas. 

By  the  same  majority  vote,  the  Board 
further  determined  that  no  earlier  notice 
of  this  change  in  the  subject  matter  of 
the  meeting  was  practicable. 

Dated;  January  7, 1985. 
Federal  Deposit  Insurance  Corporation. 

Hoyle  L.  Robinson, 

Executive  Secretary. 

[FR  Doc.  85-823  Filed  1-8-85: 11:04  am] 

BILLING  CODE  6714-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Change  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  p.m.  on  Monday, 
January  7, 1985,  the  Corporation's  Board 
of  Directors  determined,  on  motion  of 
Chairman  William  M.  Isaac,  seconded 
by  Director  Irvine  H.  Sprague 
(Appointive),  concurred  in  by  Director 
Ci".  Conover  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  the  addition  to  the  agenda  for 
consideration  at  the  meeting,  on  less 
than  seven  days'  notice  to  the  public,  of 
the  following  matters: 

Memorandum  regarding  liquidation 
activities. 

Application  for  capital  assistance  pursuant 
to  section  13(i)  of  the  Federal  Deposit 
Insurance  Act:  (Name  and  location  of  bank 
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authorized  to  be  exempt  from  disclosure 
pursuant  to  the  provisions  of  subsections 
(c)(4).  (c)(6).  (c)(8).  and  (c)(9)(A)(ii)  of  the 
"Government  in  the  Sunshine  Act"  (5  U.S.Q 
552b(c)(4).  (c)(6).  (c)(8).  and  (c)(9)(A)(ii)). 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  these  changes  in  the  subject 
matter  of  the  meeting  was  practicable: 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  pubUc  obser\'ation:  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(4),  (c)(6).  (c)(8). 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(4).  {c)(6),  (c)(8a 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

Dated:  January  7. 19B5. 
Federal  Deposit  insurance  Corporation. 

Hoyie  L.  Robinson, 

Executive  Secretary. 

(FR  Doc.  85-824  Filed  l-e-«5;  11:04  am) 
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FEOERAL  ELECHON  COMMISSiON 

DATE  AND  TIME:  Tuesday.  January  15, 

1985. 10:00  a.m. 

PIACS:  1325  K  Street.  NW..  Washington. 

D.C. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

PTEMS  TO  BE  DISCUSSED:  Compliance. 

Litigation.  Audits.  Personnel. 

a  *  •  *  • 

DATE  AND  TIME:  Thursday.  January  17. 

1985. 10:00  a.m. 

PLACE:  1325  K  Street,  NW..  Washington. 

D.C.  (fifth  floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  dates  of  future  meetings 
Correction  and  approval  of  minutes 
Eligibility  for  candidates  to  receive 

Presidential  Primary  Matching  Funds. 
Notice  of  proposed  rulemaking  (11  CFR  110.1 

and  110.2) 
Routine  administrative  matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland.  Information  Officer, 
202-523-4065. 

Marjorie  W.  Emmons. 

Secretary  of  the  Commission. 

(FR  Doc.  85-893  Filed  1-8-85;  3:28  pm| 
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FEDERAL  ENERGY  REGULATORY 
COMMISSION 

FEDERAL  REGiSTER  CffATION  OF 


PREVIOUS  announcement:  49  FR  593. 
January  4. 1985. 

PREVIOUSLY  announced  TIME  AND  DATE 
OF  meeting:  January  9.  1985, 10:00  a.m. 
CHANGE  IN  THE  MEETING:  The  following 
Docket  Numbers  and  Companies  have 
been  added: 

Item  No.,  Docket  No.  and  Company 

ER-2— ER82-616-000  (Remand).  Middle  South 
Energy.  Inc.:  ER84-348-001,  American 
Electric  Power  Service  Corporation 

Kenneth  F.  Plumb. 

Secretary. 

[FR  Doc.  85-913  Filed  1-8-85:  3:50  pm| 
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FEOERAL  RESERVE  SYSTEM  BOARD  OF 

GOVENORS 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

January  16, 1985. 

place:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington,  DC  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Consideration  of  real  estate  activities  of 
state  bank  subsidiaries  of  l)ank  holding 
companies. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note— .This  meeting  will  be  recorded  for 
the  benefit  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Board's  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  S5  per  cassette  by 
calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  information  Office.  Board  of 
Governors  of  the  Federal  Reserve  System. 
Washington.  D.C.  20551. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204 

Dated:  January  a  1965. 
William  W.  WUe*. 
Secretary  of  the  Board.  • 

|FR  Doc.  85-896  Filed  1-8-85:  3:37  pmj 
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FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  DATE:  Approximately  12:00 

noon.  Wednesday.  January  16. 1985, 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTER&TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments. 
promotions,  assignments,  reassignments.  and 


salary  actions)  involving  individual  Federa' 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  « 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  January'  i.  1985. 

William  W.  WUee. 

Secretary  of  the  Board. 

[VR  Doc.  85-897  Filed  1-8-85:  3:37  pm) 

MLLMO  COOC  tttO-OV-M 


NATIONAL  SCIENCE  BOARD 

DATE  AND  TIME: 

January  17. 1985 
1:30  p.m. — Open  Session 

January  18, 1985 

9:30  a.m. — Closed  Session 

9:45  a.m. — Open  Session 
PLACE:  National  Science  Foundation, 
Washington.  D.C. 

STATUS:  Most  of  this  meeting  will  be 
opQn  to  the  public.  Part  of  the  meeting 
will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED  AT  THE 
OPEN  SESSIONS: 

Thursday.  January  17.  1985— 1:30  p.m. 

1.  NBS  Review 

Friday.  January  18.  1985—9:45  a.m. 

5.  Minutes— November  1964  Meeting 

6.  Chairman's  Report 

7.  Director's  Report 

8.  NSB  Review — continued 

9.  Reports  of  Board  Committees 

10.  Board  Representation  at  Advisory 

Committee  and  Other  Meetings 

11.  Other  Business 

12.  Next  Meetings 

MATTERS  TO  BE  CONSIDERED  AT  THE 
CLOSED  SESSION: 

Friday.  January  18.  1985—9:30  a.m. 

2.  Minutes — November  1984  Meeting 

3.  NSB  and  NSF  Staff  Nominees 

4.  Grants.  Contracts,  and  Programs 

Matgaiel  L.  Windus. 

Executive  Officer. 

(FR  Doc.  85-876  Filed  l-«-85;  1:18  pm) 
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the  Board  at  its  December  20. 1984 
meeting  regarding  a  Proposed 
Resolution  on  Support  of  Mathematical 
Sciences. 

CONTACT  PERSON  FOR  MORE 

information:  Ms.  Margaret  L.  Windus. 
Executive  Officer.  NSB,  202/357-9582. 
Margaret  L  Windus, 

Executive  Officer. 

[FR  Doc.  85-«83  Filed  l-8-«5;  8:45  am] 
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SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L  94-^i09.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  January  7. 1985.  at  450  Fifth 
Street,  NW..  Washington.  D.C. 

A  closed  meeting  will  be  held  on 
Tuesday,  January  8. 1985,  at  10:00  a.m. 
An  open  meeting  will  be  held  on 
Thursday.  January  10, 1985,  at  2:30  p.m.. 
in  Room  1C30. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  the  items  to 
be  considered  at  the  closed  meeting  may 
be  considered  pursuant  to  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)  (4),  (8),  {9)(A)  and  (10)  and  17 
CFR  200.402(a)(4),  (8),  (9)(i)  and  (10). 

Commissioner  Peters,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday.  January 
8. 1985,  at  10:00  a.m.,  will  be: 

Formal  orders  of  investigation. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Withdraw  Institution  of  administrative 
proceeding  of  an  enforcement  nature. 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  injunctive  actions. 

Regulatory  matter  regarding  flnancial 
institution. 

Opinions 


The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday. 
January  10. 1985.  at  2:30  p.m..  will  be: 

1.  Consideration  of  whether  to  grant  an 
order  authorizing  Middle  South  Utilities,  Inc. 
("MSU"),  a  registered  holding  company  under 
the  Public  Utility  Holding  Company  Act  of 
1935,  to  purchase  from  its  subsidiary.  Middle 
South  Energy,  Inc.  ("MSE"),  and  for  MSE  to 
issue  and  sell  at  $1,000  per  share,  up  to 
160,000  common  shares  (S160  million)  on  or 
before  July  31, 1985.  This  proposal  was 
noticed  by  the  Commission  on  September  6, 
1984  (HCAR  No.  23413)  and  the  Arkansas 
Public  Service  Commission  has  intervened 
and  requested  a  hearing.  For  further 
information,  please  contact  Catherine  Fisher 
at  (202)  272-7647. 

2.  Consideration  of  whether  to  adopt  an 
amendment  to  rule  204-2  under  the 
Investment  Advisers  Act  of  1940  to  permit 
advisers  to  preserve  required  records  on 
microfilm  immediately  and  to  retain  required 
records  on  computer  tape  or  disk  under 
certain  conditions.  For  further  information, 
please  contact  Mary  S.  Podesta  at  (202)  272- 
2107. 

3.  Consideration  of  whether  to  issue  a 
release  soliciting  comment  on  the  fmancial 
responsibility  rules  for  broker-dealers  and  a 
report  entitled.  The  Financing  and  Regulatory 
Capital  Needs  of  the  Securities  Industry.  For 
further  information,  please  contact  Michael 
A.  Macchiaroli  at  (202)  272-2904  or  Williams 
|.  Atkinson  at  (202)  272-2850. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Barry 
Mehlman  at  (202)  272-2648. 
|ohn  Wheeler, 
Secretary. 
December  28, 1984. 
[FR  Doc.  85-832  Filed  1-8-85;  11:54  am) 
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SYNTHETIC  FUELS  CORPORATION 

Meeting  of  the  Board  of  Directors 
entity:  United  States  Synthetic  Fuels 
Corporation. 

action:  Notice  of  Meeting. 
SUMMARY:  Interested  members  of  the 
public  are  invited  to  attend  and  observe 
a  meeting  of  the  Board  of  Directors  of 
the  United  States  Synthetic  Fuels 
Corporation  to  be  held  at  the  time,  date 
and  place  specified  below.  This  public 


announcement  is  made  pursuant  to  the 
open  meeting  requirements  of  Section 
116(f)(1)  of  the  Energy  Security  Act  (9 
Stat.  611,  637;  42  U.S.C.  8701.  8712(f)(1) 
and  Section  4  of  the  Corporation's 
Statement  of  Policy  on  Public  Access  to 
Board  meetings.  During  the  meeting,  the 
Board  of  Directors  will  consider  a 
resolution  to  close  a  portion  of  the 
meeting  pursuant  to  Article  II,  Section  4 
of  the  Corporation's  By-laws,  Section 
116(f)  of  the  said  Act  and  Sections  4  and 
5  of  the  said  policy. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1.  Chairman's  Opening  Remarks 

2.  Approval  of  Minutes  of  December  13. 1984 

Board  Meeting 

3.  Report  of  the  Comprehensive  Strategy 

Committee  of  the  Board 

4.  Financial  Interests  of  Directors 

5.  Consideration  of  Pending  Coal- Water  Fuel 

Solicitation 

6.  Resolution  to  Close  Meeting 

Closed  Session  '""^^ 

7.  Consideration  of  Pending  Solicitation 

Projects/Designation  of  Qualified 
Projects 

1.  Coal-Watnr  Fuel  Solicitation 

2.  Fourth  General  Solicitation 

3.  Retrofit  Solicitation 

8.  Report  on  Great  Plains  Coal  Gasirication 

Project 

9.  Report  on  Seep  Ridge  Project 

Open  Session  Resumed 

10.  Reports  of  the  Committees  of  the  Board 

a.  Audit  Committee 

b.  Compensation  Committee 

11.  Annual  Report  of  the  Inspector  General 

12.  Discussion  of  Annual  Report  of  the 

Corporation 

TIME  AND  date:  9:30  a.m.,  January  15, 
1985. 

place:  U.S.  Synthetic  Fuels  Corporation, 
2121  K  Street.  NW..  Room  503. 
Washington.  D.C.  20586. 

PERSON  TO  CONTACT  FOR  MORE 
INFORMATION:  If  you  have  any  questions 
regarding  this  meeting,  please  contact 
Mr.  Owen  J.  Malone,  Assistant 
Secretary,  at  (202)  822-6341.. 

United  States  Synthetic  Fuels  Corporation. 

Robert  Gambino. 

Group  Vice  President-Corporate. 

January  8, 1985. 

[FR  Doc.  85-891  Filed  1-8-65;  3:49  pmj 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  3140 

Coinbir>ed  Hydrocart>on  Leasing; 
Amendment  Covering  Paying 
Quantities  and  Diligent  Development 
of  Combined  Hydrocart>on  Leases 

AOCNCv:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Proposed  rulemaking. 


:  This  proposed  rulemaking 
would  provide  definitions  of  and 
procedures  for  meeting  the  production  in 
paying  quantities  and  the  diligent 
development  requirements  for  tar  sand 
in  all  combined  hydrocarbon  leases.  The 
definitions  and  procedures  provided  by 
the  proposed  rulemaking  would  be  used 
by  the  Secretary  of  the  Interior  in 
carrying  out  his  responsibilities  under 
the  Combined  Hydrocarbon  Leasing  Act 
of  1981. 

DATE  Comments  should  be  submitted 
by  March  11. 1985.  Comments 
postmarked  or  received  after  the  above 
date  may  not  be  considered  as  part  of 
the  decisionmaking  process  on  issuance 
of  a  Tmal  rulemaking. 
ADDRESS:  Comments,  should  be  sent  to: 
Director  (140).  Bureau  of  Land 
Management.  1800  C  Street.  NW.. 
Washington.  D.C.  20240.  Comments  will 
be  available  for  public  review  in  Room 
5555  of  the  above  address  during  regular 
business  hours  (7:45  a.m.  to  4:15  p.m.). 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACR 
Edward  E.  Coggs.  (202)  34*-3258: 

or 
Richard  J.  Aiken,  (202)  343-3258 

or 
Robert  C.  Bruce.  (202)  343-8735. 
SUPPLEMENTARY  INFORMATION:  The 
Combined  Hydrocarbon  Leasing  Act  of 
1981  (95  Stat.  1070)  amended  the  Mineral 
Leasing  Act  of  1920.  as  amended  and 
supplemented  (30  U.S.C.  181  et  seq.)  to 
establish  a  competitive  leasing  program 
for  combined  hydrocarbons  located  jn 
11  designated  areas  in  eastern  Utah. 
These  areas  were  designated  by  the 
Secretary  of  the  Interior's  Orders  of 
November  20. 1980  (45  FR  76800).  and 
January  21, 1981  (46  FR  6077).  This 
proposed  rulemaking  would  provide 
amendments  to  the  existing  regulations 
under  which  all  combined  hydrocarbon 
leases  are  managed.  The  amendments 
would  provide  clarification  of  questions 
involving  production  in  paying 
quantities  and  diligent  development  of 
the  tar  sand  resource.  The  proposed 
rulemaking  would  add  a  new  subpart 


3142  to  the  existing  regulations,  a  new 
subpart  that  provides  the  procedures  to 
be  used  by  lessees  in  meeting 
production  in  paying  quantities  and 
diligent  development  requirements  for 
the  combined  hydrocarbon  resources. 
The  amendments  are  as  follows: 

The  term  "production  in  paying 
quantities"  would  be  added  to  the 
existing  regulations  on  hydrocarbon 
leasing  by  the  proposed  rulemaking.  The 
definition  would  recognize  the 
differences  between  production  of  oil 
and  gas  by  conventional  methods  and 
its  production  from  tar  sand,  all  of 
which  are  leased  under  a  combined 
hydrocarbon  lease.  The  term 
"production  in  paying  quantities"  for 
conventional  oil  and  gas  production  will 
remain  as  currently  used  in  43  CFR  Part 
3160  for  Federal  oil  and  gas  leasing. 
Production  of  oil  and  gas  by 
nonconventional  methods  as  used  in  the 
proposed  rulemaking  refers  to  oil  and 
gas  produced  through  development  of 
the  tar  sand  resource,  including  that 
used  for  road  mix.  The  proposed 
definition  recognizes  the  difficulties  in 
applying  terms  and  procedures  designed 
for  well  established  fluid  mineral 
development  prograrms  to  emerging, 
untested  development  efforts  which,  in 
many  cases,  involve  solid  or  semi-solid 
minerals.  The  definition  in  the  proposed 
rulemaking  is  designed  to  encourage 
orderly  development  and,  when  coupled 
with  the  diligence  requirements  of  the 
proposed  rulemaking,  allow  leasing 
procedures  to  be  more  in  line  with  the 
type  of  activity  that  can  be  expected  on 
the  lease. 

The  new  section  on  diligent 
development  added  by  the  proposed 
rulemaking  outlines  the  diligent 
development  requirement  that  all 
combined  hydrocarbon  lease  holders 
would  have  to  meet.  The  purposes  of 
this  diligent  development  requirement 
are  to  ensure  that:  (1)  Sufficient  time  is 
provided  to  allow  adequate  exploration 
work  to  be  accomplished  prior  to  the 
initiation  of  efforts  toward  commercial 
development:  (2)  efforts  toward 
commerical  development  of  the  lease 
continue  once  the  minimum 
requirements  for  production  in  paying 
quantities  are  met;  (3)  these  effort^ 
toward  commercial  development  of  the 
lease  progress  in  an  orderly  and 
economically  efficient  manner,  and  (4) 
the  numerous  risks  inherent  in  tar  sand 
development,  particularly  the  future 
price  of  crude  oil,  may  be  factored  into 
the  investment  decision  without  undue 
penalty. 

The  determination  of  estimated 
recoverable  tar  sand  reserves  is  an 
integral  step  in  the  establishment  of 


diligent  development  of  tar  sand  leases. 
The  Department  of  the  Interior  has  not 
yet  established  the  final  procedures  for 
making  this  determination.  The  public  is 
specifically  asked  to  comment  on 
potential  methodologies  to  be  used  to 
determine  recoverable  reserves,  as  part 
of  their  comments  on  this  proposed 
rulemaking. 

The  principal  authors  of  this  proposed 
rulemaking  are  Richard  ].  Aiken  and 
Edward  E.  Coggs.  Division  of  Solid 
Mineral  Leasing,  assisted  by  the  stafs 
of  the  Division  of  Solid  Mineral 
Operations,  the  Resources  Evaluation 
and  Program  Development  Staff,  the 
Office  of  Legislation  and  Regulatory 
Management,  all  of  the  Bureau  of  Land 
Management,  and  the  Office  of  Solicitor, 
Department  of  the  Interior. 

It  is  hereby  determined  that  this 
rulemaking  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
that  no  detailed  statement  pursuant  to 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C))  is  required. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 

The  leasing  procedures  provided  in 
this  proposed  rulemaking  are  available 
to  all  entities  who  wish  to  avail 
themselves  of  the  opportunity  to  lease 
combined  hydrocarbon  resources, 
regardless  of  the  size  of  the  entity.  The 
proposed  rulemaking  follows  the 
guidance  set  out  in  the  Combined 
Hydrocarbon  Leasing  Act  and  is 
designed  to  provide  an  equitable 
process  for  leasing  and  development  of 
combined  hydrocarbon  resources. 

The  information  collection 
requirements  contained  in  43  CFR 
Subpart  3142  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
approval  as  required  by  44  U.S.C.  3507. 
The  collection  of  this  information  will 
not  be  required  until  it  has  been 
approved  by  the  Office  of  Management 
and  Budget. 

List  of  Subjects  43  CFR  Part  3140 

Administrative  practice  and 
procedure.  Environmental  protection. 
Mineral  royalties.  Oil  and  gas  reserves. 
Public  lands — mineral  reserves. 

Under  the  authority  of  the  Combined 
Hydrocarbon  Leasing  Act  of  1981  (95 
Stat.  1070),  the  Mineral  Leasing  Act  of 
1920.  as  amended  and  supplemented  (30 
U.S.C.  181  et  seq),  the  Mineral  Leasing 
Act  for  Acquired  Lands,  as  amended  (30 
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U.S.C.  351-359)  and  the  Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1701  et  seq.].  it  is  proposed  to 
amend  Part  3140,  Group  3100, 
Subchapter  C,  Chapter  II  of  Title  43  of 
the  Code  of  Federal  Regulations  as  set 
forth  below: 

1.  Part  3140  is  amended  by  adding  a 
new  subpart  3142  to  read: 

PART  3140— (AMENDED) 

Subpart  3142— Paying  CKiantltiet/Diligant 
Davalopmant 


Sec. 

3142.0-1     Purpose. 
3142.0-3    Authority. 
3142.0-5    Definitions. 

3142.1  Diligent  Development. 

3142.2  Minimum  production  levels. 
3142.2-1     Minimum  production  schedule. 
3142.2-2    Advance  royalties  in  lieu  of 

production. 

3142.3  Expiration.  i 

Subpart  3142— Paying  Quantities/ 
Diiigent  Development 

§  3142.0-1     Purpose. 

This  subpart  provides  definitions  and 
procedures  for  meeting  the  production  in 
paying  quantities  and  the  diligent 
development  requirements  for  tar  sand 
in  all  combined  hydrocarbon  leases. 

§314^0-3    Authority. 

These  regulations  are  issued  under  the 
authority  of  the  Mineral  Leasing  Act  of 
1920.  as  amended  and  supplemented  (30 
U.S.C.  181  et  seq.),  the  Mineral  Leasing 
Act  for  Acquired  Land  (30  U.S.C.  351- 
359),  the  Federal  Land  Policy  and 
Management  Act  of  197B  (43  U.S.C.  1701 


et  seq.)  and  the  Combined  Hydrocarbon 
Leasing  Act  of  1981  (95  Stat.  1070). 

§3142.0-5    Definitions. 

As  used  in  Part  3140  of  this  title,  the 
term  "production  in  paying  quantities" 
means:  (a)  Production,  in  compliance 
with  an  approved  plan  of  operations  and 
by  nonconventional  methods,  of  oil  and 
gas  which  can  be  marketed;  or  (b) 
production  of  oil  or  gas  by  conventional 
methods  as  the  term  is  currently  used  in 
Part  J160  of  this  title. 

§  3 1 42. 1    Diligent  Development. 

A  lessee  shall  meet  his/her  diligent 
development  obligation  if: 

(a)  The  lessee  is  conducting  activity 
on  the  lease  in  accordance  with  an 
approved  plan  of  operations; 

(b)  If  the  lessee  files  with  the 
authorized  officer,  not  later  than  the  end 
of  the  eighth  lease  year,  a  supplement  to 
the  approved  plan  of  operations  which 
shall  include  the  estimated  recoverable 
tar  sand  reserves  and  a  detailed 
development  plan  for  the  next  stage  of 
operations:  and 

(c)  The  lessee  annually  produces  the 
minimum  amount  of  tar  sand 
established  by  the  authorized  officer  in 
the  minimum  production  schedule 
contained  in  the  lease  or  pays  annually 
advance  royalty  in  lieu  of  this  minimum 
production. 

§  3142.2    Minimum  production  levels. 

§  3142.2-1    Minimum  production  schedule. 

Upon  receipt  of  the  supplement  to  the 
plan  of  operations  described  in 
§  3142.1(b)  of  this  title,  the  authorized 
officer  shall  determine  if  the  reserve 
estimates  are  adequate  and  reasonable. 


The  authorized  officer  shall  then 
establish,  based  upon  the  reserve 
estimates,  a  minimum  annual  tar  sand 
production  schedule  for  the  lease  or  unit 
operation  which  shall  start  in  the 
eleventh  year  of  the  lease.  These 
production  levels  shall  escalate  in  equal 
annual  increments  to  a  maximum  of  1 
percent  of  the  estimated  recoverable  tar 
sand  reserves  in  the  twentieth  year  of 
the  lease  and  remain  at  1  percent  each 
year  thereafter. 

§3142.2-2    Advance  royalties  in  lieu  of 
production. 

Failure  to  meet  the  minimum  annual 
tar  sand  production  level  in  any  year 
shall  result  in  the  assessment  of  an 
advance  royalty  in  lieu  of  production 
which  shall  be  credited  to  future 
production  royalty  assessments 
applicable  to  the  lease  or  unit. 

§3142.3    Expiration. 

Failure  of  the  lessee  to  pay  advance 
royalty  within  the  time  prescribed  by 
the  authorized  officer,  or  failure  of  the 
lessee  to  comply  with  any  other 
provisions  of  this  subpart  following  the 
end  of  the  primary  term  of  the  lease, 
shall  result  in  the  automatic  expiration 
of  the  lease  as  of  the  first  of  the  month 
following  notice  to  the  lessee  of  its 
failure  to  comply.  The  lessee  shall 
remain  subject  to  the  requirement  of 
applicable  laws,  regulations  and  lease 
terms  which  have  not  been  met  at  the 
expiration  of  the  lease. 
October  4, 1984 
|.  Steven  Griles, 

Acting  Assistant  Secretary  of  the  Interior 
[PR  Doc.  85-663  Filed  1-9-85:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43CFRPart1S80 

ICIrcutv  No.  2S56] 

Financial  Assistance,  Local 
Governments;  Amendments  to 
Payment  in  Ueu  of  Taxes  Regulations 

AOCNCY:  Bureau  of  Land  Management. 
Interior. 

AcnON:  Final  rulemaking. 


r.  This  Hnal  nilemaking  makes 
changes  in  the  existing  payment  in  lieu 
of  taxes  regulations  to  incorporate 
amendments  made  to  the  authorizing 
legislation  by  recent  Acts  of  Congress. 
EFFEcnvE  date:  Februar>  11. 1985. 
AOOMESS:  Suggestions  or  inquiries 
should  be  submitted  to:  Director  (820). 
Bureau  of  Land  Management.  1800  C 
Street.  N.W..  Washington.  D.C.  20240. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Edward  P.  Creenberg.  (202)  34»-6743 

or 
Robert  C.  Bruce.  (202)  343-8735. 
SUPPtEMENTARY  INFORMATION:  A 
proposed  rulemaking  amending  the 
existing  payment  in  lieu  of  taxes 
regulations  was  published  in  the  Federal 
Register  of  August  7. 1984  [49  PR  31473). 
During  the  60-day  comment  period 
provided  in  the  proposed  rulemaking, 
two  comments  were  received,  one  from 
an  association  representing  local 
governmental  organizations  and  one 
from  a  Federal  agency. 

One  of  the  comments  suggested  that 
the  final  rulemaking  Include  a  provision 
permitting  counties  and  other  potentially 
affected  units  of  general  local 
government  to  participate  in  the 
decisionmaking  process  on  whether  a 
State  law  conforms  with  the  provisions 
of  the  Payment  in  Lieu  of  Taxes  statute. 
The  decision  as  to  whether  a  State  law 
conforms  to  the  provisions  of  the 
Payment  in  Lieu  of  Taxes  statute  is  a 
responsibility  of  the  Department  of  the 
Interior.  The  Department  may  use  any 
procedure  determined  appropriate  in 
reaching  that  decision.  In  making  a 
decision,  the  Department  will  consult 
with  the  Office  of  the  Solicitor,  the 
Comptroller  General  or  other  authority 
deemed  appropriate.  The  official  making 
the  decision  could  request  the  views  of 
outside  parties,  such  as  local 
governmental  agencies,  in  making  a 
decision.  However,  the  discretion  of  the 
official  making  the  decision  should  not 
be  limited  by  the  establishment  of  a 
formal  procedure,  including  required 
standards,  that  could  unnecessarily 


delay  the  fmal  decision.  Nothing  in  the 
existing  regulations  or  this  final 
nilemaking  would  prevent  the 
authorized  official  from  requesting  the 
views  of  affected  parties  or  using  any 
standards  that  comply  with  the  Payment 
in  Lieu  of  Taxes  statute  in  reaching  a 
decision.  Further,  the  affected  parties 
have  other  avenues  for  making  their 
views  known,  such  as  presenting  their 
position  to  the  State  legislature  or  filing 
a  protest  with  the  Department  of  the 
Interior  under  the  existing  regulations, 
or  requesting  the  opinion  of  the 
Comptroller  General  of  the  United 
States  or  seeking  redress  in  the  courts. 
The  final  rulemaking  has  not  adopted 
this  suggested  change. 

A  second  suggestion  by  one  of  the 
comments  was  that  the  final  rulemaking 
provide  objective  standards  for  testing 
the  procedures  of  a  State  receiving 
direct  payments  to  see  if  they  are  in 
compliance  with  the  requirement  in  31 
U.SC.  6907(a)  which  provides:  "Such 
reallocation  or  distribution  shall 
generally  reflect  the  level  of  services 
provided  by.  and  the  number  of 
entitlement  acres  within,  the  smaller 
unit  of  local  government."  The  Payment 
in  Lieu  of  Taxes  statute  gives  the  States 
considerable  authority,  within  defined 
parameters,  to  determine  how  the  funds 
provided  under  the  statute  are  to  be 
allocated  if  a  State  accepts  the 
responsibility  for  making  a  distribution 
of  the  funds  allocated  to  it.  It  would  be 
inappropriate  interference  with  the 
State's  authority  for  the  Department  of 
the  Interior  to  try  to  limit  the  authority 
of  the  State  in  making  the  distribution  of 
allocated  funds  having  once  determined 
that  the  State  law  under  which  the  State 
assumed  that  responsibility  was  legally 
sufficient.  An  affected  party  that  felt 
that  the  State  was  not  following  the 
requirements  of  the  Payment  in  Lieu  of 
Taxes  statute  in  making  its  distribution 
of  allocated  funds  would  have  to  pursue 
other  avenues  of  protest,  such  as  a  court 
challenge.  The  final  rulemaking  has  not 
adopted  this  suggestion. 

Another  comment  suggested  that  the 
final  rulemaking  provide  language  that 
would  permit  counties  or  other  units  of 
local  government  to  petition  for 
decertification  of  a  State  that  has  been 
certified  to  receive  a  direct  payment  of 
its  allocated  payment  in  lieu  of  taxes 
funds.  This  suggestion  has  not  been 
adopted  by  the  final  rulemaking  because 
31  U.S.C.  6907  does  not  authorize  the 
decertification  of  State  once  certified.  A 
unit  of  local  government  would  have  to 
pursue  other  courses  of  action,  such  as 
legal  action  or  an  effort  to  have  the 
State  repeal  its  distribution  legislation. 

One  comment  suggested  that  the  fmal 
rulemaking  provide  that  a  direct 


payment  should  not  be  make  to  the 
State  until  the  fiscal  year  in  which  the 
final  determination  is  made  by  the 
authorized  officer  that  the  State  statute 
legally  conforms  to  the  requirements  of 
31  U.S.C.  6109.  The  final  rulemaking  has 
adopted  this  suggestion.  This  change 
will  allow  the  Department  of  the  Interior 
time  to  determine  whether  a  State 
distribution  statute  is  legally  sufficient 
before  making  a  direct  payment. 

A  comment  suggested  that  the  final 
rulemaking  should  contain  language 
requiring  a  unit  of  general  local 
government  other  than  a  county  to  share 
payments  on  the  same  basis  that  a 
county  is  now  required  to  share  such 
payments  with  a  unit  of  general  local 
government.  This  suggestion  was  based 
on  the  belief  that  the  obligation  to  share 
payments  should  be  reciprocal.  31  U.S.C. 
6907  specifies  that:  "Notwithstanding 
any  other  provisions  of  this  chapter,  a 
State  may  enact  legislation  which 
requires  that  any  payments  which  would 
be  made  to  units  of  general  local 
government  pursuant  to  this  chapter  be 
reallocated  and  redistributed  in  whole 
or  in  part  to  other  smaller  units  of 
general  purpose  government.  *  *  *" 
This  language  specifically  authorizes  the 
reallocation  or  redistribution  of 
payments  to  units  of  general  local 
government  by  a  State  statute;  however, 
the  Payment  in  Lieu  of  Taxes  statute 
does  not  contain  language  authorizing 
reallocation  or  redistribution  of 
payments  from  smaller  units  of  general 
local  government  to  a  county.  Because 
of  the  lack  of  statutory  authorization  for 
reallocation  or  redistribution  of 
payments  from  smaller  units  of  general 
local  government  to  a  county,  the  final 
rulemaking  cannot  adopt  the  suggestion. 

One  comment  recommended  that  the 
flnal  rulemaking  delete  from  the 
proposed  rulemaking  the  language  of 
S  1881.1-5(a)(3)  which  prohibits  a  State 
from  enacting  legislation  that  would 
differentiate  between  funds  received  for 
the  various  types  of  entitlement  lands  in 
reallocating  its  direct  payment  in  lieu  of 
taxes  receipts  to  units  of  general  local 
government.  In  recognition  of  the  fact 
that  the  language  of  31  U.S.C.  6907 
allowing  payments  to  "be  reallocated 
and  redistributed  in  whole  or  in  part  to 
other  smaller  units  of  general 
government"  confers  discretion  on  a 
State  to  make  such  reallocation,  the 
final  rulemaking  has  not  adopted  this 
suggestion  because  it  would  restrict  that 
discretion. 

A  final  comment  recommended  that 
the  Department  of  the  Interior  provide 
each  State  receiving  a  direct  payment 
with  a  list  of  distributions  to  be  made  to 
counties  that  contain  entitlement  lands. 
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In  accordance  with  this 
recommendation,  the  Department  will, 
to  the  extent  possible,  provide  each 
State  receiving  a  direct  payment  with  a 
list  of  distributions  to  be  made  to 
counties  that  contain  entitlement  lands. 
In  completing  the  distribution  list,  it 
should  be  kept  in  mind  that  Federal 
records  on  entitlement  lands  are 
generally  not  available  below  county 
level.  Furthermore,  it  is  often  impossible 
to  allocate  payment  in  heu  of  taxes 
payments  to  any  particular  class  or 
category  of  entitlement  lands.  This  is 
particularly  true  for  payments  affected 
by  population  limitation  and/or  fiscal 
year  public  land  payments  to  units  of 
general  local  government  containing 
categories  of  entitlement  lands  that  do 
not  generate  these  revenues.  This 
recommendation  is  being  adopted 
through  administrative  action  by  the 
Department  and  no  change  is  being 
made  in  the  final  rulemaking. 

The  principal  author  of  this  final 
rulemaking  is  Edward  P.  Greenhsi>gy 
Division  of  Finance,  Bureau  ofLand 
Management,  assisted  by  the  sta^  of  the 
Office  of  Legislation  and  Regulatory 
Management,  Bureau  of  Land 
Management. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 

The  changes  made  by  this  final 
rulemaking  are  in  compliance  with  the 
amendments  made  to  the  Payment  in 
Lieu  of  Taxes  legislation  by  the 
Congress  and  will  have  no  direct  impact 
on  small  entities. 

The  information  collection 
requirements  contained  in  this  final 
rulemaking  do  not  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507  because  there  are 
fewer  than  10  respondents  per  year. 

Lists  of  Subjects  in  43  CFR  Part  1880 

Administrative  practice  and 
procedure,  Civil  rights.  Grant 
programs — natural  resources. 
Intergovernmental  relations.  Loan 
programs — natural  resources.  Public 
lands.  Public  lands — mineral  resources. 

Under  the  authority  of  31  U.S.C.  6901- 
6907,  as  amended.  Part  1880.  Group 
1880.  Subchapter  A,  Chapter  II  of  Title 
43  of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 
I.  Steven  Griles, 

Acting  Assistant  Secretary  of  the  Interior. 
December  14, 1984. 


PART  1880— {AMENDED] 

§1881.0-3    [Amended] 

1.  Section  1881.0-3  is  amended  by 
removing  the  phrase  "Pub.  L.  94-565,  90 
Stat.  262,  31  U.S.C.  1601-1607,"  and 
replacing  it  with  the  phrase  ",  as 
amended.  31  U.S.C.  6901-6907.". 

§1881.0-5    [Amended] 

2.  Section  1881.0-5(b)  is  amended  by: 

A.  Amending  paragraph  (l)(i)  by 
adding  after  the  word  "general"  the 
word  "local"; 

B.  Amending  paragraph  (l)(ii)  by 
adding  after  the  word  "general",  in  the 
two  places  it  appears,  the  word  "local"; 
and 

C.  Amending  paragraph  (2)  by  adding 
after  the  word  "general"  the  word 
"local". 

3.  Section  1881.0-5{c)(l)  is  amended 
by: 

A.  Removing  from  the  end  of 
paragraph  (vi)  the  word  "or"; 

B.  Removing  the  period  from  the  end 
of  paragraph  (vii)  and  replacing  it  with  a 
semicolon  and  the  word  "or";  and 

C.  Adding  a  new  paragraph  (viii)  to 
read: 

§1881.0-5    Definitions. 


{c)(l)  *  •  • 

(viii)  Lands  located  in  the  vicinity  of 
Purgatory  River  Canyon  and  Pinon 
Canyon.  Colorado,  that  were  acquired 
by  the  United  States  after  December  23. 
1981,  to  expand  the  Fort  Carson  military 
installation. 

§1881.1-2    [Amended] 
4.  Section  1881.1-2  is  amended  by: 

A.  Amending  paragraph  (a)  by  adding 
after  the  word  "general",  in  the  two 
places  it  appears,  the  word  "local";  and 

B.  Adding  a  new  paragraph  (f)  to  read: 

§  1881.1-2    Procedures,  Section  1 
payments. 


(f)  If  a  unit  of  general  local 
government  eligible  for  payments  under 
this  part  reorganizes,  the  authorized 
officer  shall,  for  the  fiscal  year  in  which 
the  reorganization  occurred,  calculate 
payments  as  if  the  reorganization  had 
not  occurred  and  issue  any  payments 
due  under  this  part  jointly  to  all  of  the 
newly  formed  units  of  general 
government. 


§1881.1-3    [Amended] 

5.  Section  1881.1-3(d)  is  amended  by 
inserting  after  the  phrase  "March  27. 
1978.",  where  it  appears  the  second  time, 
the  phrase  "and  lands  acquired  in  the 
Tahoe  Lake  Basin  under  the  Act  of 
December  23. 1980  (Pub.  L.  96-586),". 

6.  A  new  §  1881.1-5  is  added  to  read: 

§  1881.1-S    Requirement  to  report 
enactment  of  State  distribution  ieglsletion. 

[a)  Section  6907  of  the  Act  provides 
that  a  single  payment  may  be  made  to  a 
State  for  reallocation  and  redistribution 
to  units  of  general  local  government 
other  than  the  principal  provider  of 
services  as  determined  by  the  Secretary. 
If  the  State  decides  to  avail  itself  of  this 
provision,  it  shall  comply  with  the 
following  conditions: 

(1)  The  State  shall  notify  the 
authorized  officer  that  it  has  enacted 
legislation  that  conforms  to  section  6907 
of  the  Act  and  within  60  days  of  its 
enactment,  provide  the  authorized 
officer  with  a  copy  of  the  legislation  and 
the  name  and  address  of  the  State  office 
to  which  payment  is  to  be  made. 

(2)  The  State  legislation  shall  conform 
to  the  requirements  of  the  Act, 
particularly  section  6907(a). 

(b)  If  the  authorized  officer  finds  that 
a  Stale's  legislation  complies  with  the 
conditions  set  forth  in  paragraph  (a)  of 
this  section,  he/she  shall  notify  the  State 
that  a  single  payment  will  be  made  to 
the  designated  State  government  office 
beginning  with  the  Federal  fiscal  year 
following  the  fiscal  year  in  which  the 
conforming  legislation  was  approved  by 
the  authorized  officer.  The  authorized 
officer  shall  provide  the  State  with 
appropriate  information  that  identifies 
the  entitlement  lands  data  on  which  the 
payments  are  based. 

{c)(l)  If  a  State  that  has  enacted 
conforming  legislation  as  described  in 
paragraphs  (a)  and  (b)  of  this  section 
later  repeals  or  amends  that  legislation, 
the  State  shall  immediately  notify  the 
authorized  officer  of  such  change(s),  in 
writing,  and  shall  furnish  the  authorized 
officer  a  copy  of  the  legislation. 

(2)  If  a  State's  conforming  legislation 
is  repealed  or  if  the  authorized  officer 
finds  from  a  review  of  the  legislation 
that  it  is  so  altered  as  a  result  of 
amendments  that  it  no  longer  complies 
with  the  conditions  stated  in  paragraph 
(a)  of  this  section,  he/she  shall  notify 
the  State  office  designated  under 
paragraph  (a)(1)  of  this  section  that 
payment  shall  be  made  directly  to 
eligible  units  of  local  government.  These 
payments  shall  begin  with  the  Federal 
fiscal  year  in  which  a  copy  of  the  State's 
legislation  repealing  or  amending  the 
State's  conforming  legislation  is 
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r{f.eived"by  the  authorized  ofTicrr. 
However,  if  a  copy  of  the  Stdte's 
repealing  or  amending  legislation  is 
received  after  July  1,  payments  made 
directly  to  eligible  units  of  local 
government  shall  not  begin  until  the 
subsequent  Federal  fiscal  year. 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Part  2S80 
(Circuiar  No.  2557) 

Rights-of-Way  Under  the  Mineral 
Leasing  Act;  Procedures  for  Collection 
of  Reinibursat>le  Costs 

AQCNCY:  Bureau  of  Land  Management, 

Interior. 

ACnOH:  Final  rulemaking. 

SUMMARY:  "Diis  fmal  rulemaking  amends 
43  CFR  Part  2880  by  providing  cost 
reimbursement  procedures  that  are 
currently  contained  in  43  CFR  Part  2800 
and  updates  them  to  provide  more 
adequately  for  recovery  by  the  United 
States  of  the  costs  of  processing  and 
monitoring  rights-of-way  and  temporary 
use  permits  granted  under  authority 
provided  by  section  28  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  and 
supplemented. 

EFFECTIVE  DATE:  February  11. 1985. 
ADDRESS:  Any  suggestions  or  inquiries 
should  be  sent  to:  Director  (330),  Bureau 
of  Land  Management.  1800  C  Street 
NW..  Washington.  D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Theodore  G.  Bingham.  (202)  343-5441; 

or 
Robert  C.  Bruce.  (202)  343-^735. 
tURPLEMENTARY  INFORMATION:  The 
proposed  rulemaking  amending  for  the 
second  time  the  procedures  for  cost 
recovery  for  right-of-way  grants  and 
temporary  use  permits  granted  under  the 
Mineral  Leasing  Act  of  1920,  as 
amended  and  supplemented  (30  U.S.C. 
181  et  seq.)  was  published  in  the  Federal 
Register  on  June  25. 1984  (49  FR  25972). 
During  the  60-day  comment  period,  16 
comments  were  received;  8  from 
businesses  engaged  in  the  oil  and  gas 
industry,  5  from  Federal  agencies,  2  from 
associations  and  1  from  an  attorney.  The 
comments  and  the  action  taken  on  them 
are  discussed  below. 

Several  of  the  comments  questioned 
the  appropriateness  of  the  costs  shown  in 
the  fee  schedule,  with  some  feeling  that 
they  were  too  high,  while  others  felt  that 
they  were  not  su^icient  to  cover  the 
costs  incurred  by  the  United  States.  As 
discussed  in  the  preamble  to  the 
proposed  rulemaking  of  June  25. 1984, 
the  costs  shown  in  the  fee  schedules  are 
based  on  current  average  costs  incurred 
in  processing  right-of-way  grant  and 
temporary  use  permit  applications  and 
monitoring  those  grants  by  various 
offices  of  the  Bureau  of  Land 
Management.  Since  these  costs  are 
average  costs,  there  are  instances  where 
the  cost  of  handling  specific  applications 


by  the  various  offices  may  be  higher  or 
lower  than  those  shown  in  the  schedule. 
The  use  of  current  average  costs  to  set  a 
fee  schedule  is  a  commonly  accepted 
practice  in  both  the  private  and  public 
sectors.  The  Department  has  further 
determined  that  this  method  results  in 
less  administrative  expense  than 
accounting  for  and  reporting  actual 
costs  for  each  right-of-way  activity. 
Therefore,  no  change  has  been  made  in 
the  fee  schedule  in  the  Hnal  rulemaking. 

Several  of  the  comments  expressed 
concern  that  the  process  in  the  proposed 
rulemaking  for  determining  the 
appropriate  category  would  delay 
completing  the  processing  of  a  right-of- 
way  grant  or  temporary  use  permit 
apphcation.  The  comments  stated  this 
delay  could  be  expecially  lengthy  in 
those  instances  where  an  application  is 
submitted  through  the  mail.  The  concern 
was  that  the  procedures  provided  in  the 
proposed  rulemaking  would  require  the 
authorized  officer  to  review  an 
application  and  to  return  it  if  it  was 
found  inadequate  because  of  the  failure 
to  submit  a  sufHcient  fee.  This  Would 
add  time  to  the  processing  of  an 
application.  After  careful  review  of  the 
procedures  in  the  proposed  rulemaking, 
the  final  rulemaking  changes  those 
procedures  to  permit  the  acceptance  of 
an  application  for  the  purpose  of 
determining  the  category  and 
nonrefundable  fee.  Once  this 
determination  is  made,  the  applicant 
will  be  notified  of  the  category 
determination  and  the  amount  of  the 
nonrefundable  fee.  No  action  will  be 
taken  on  processing  an  application  until 
the  nonrefundable  fee  has  been 
submitted  in  full.  The  final  rulemaking 
also  provides  for  refunding  any 
overpayment  of  the  nonrefundable  fee 
submitted  with  an  application. 

The  Bureau  of  Land  Management 
continues  to  urge  right-of-way 
applicants  to  take  advantage  of  the  pre- 
application  activity  provided  in  the 
existing  regulations.  Experience  has 
shown  that  this  process  saves  the 
applicant/holder  and  the  Bureau  time 
and  avoids  problems.  Applicants  who 
fmd  it  impossible  to  participate  in  face- 
to-face  pre-application  activity  may  find 
that  they  can  save  time  and  avoid 
problems  by  working  out  questions  over 
the  telephone.  These  direct 
communications  are  invaluable  in 
reducing  delays  that  can  result  from 
misunderstanding. 

A  few  of  the  comments  again  raised 
the  point  that  in  their  view  the  collection 
of  reimbursable  costs  and  an  annual 
rental  is  a  double  charge  for  the  use  of 
the  lands  covered  by  an  application/ 
grant.  The  Mineral  Leasing  Act  requires 
the  collection  of  costs  incurred  by  the 


United  States  in  processing  and 
monitoring  a  right-of-way  grant  or 
temporary  use  permit  and  the  collection 
of  an  annual  rental.  The  proposed  and 
final  rulemakings  follow  the 
requirements  of  the  Mineral  Leasing  Act 
regarding  cost  recovery  and  no  change 
has  been  made  in  these  provisions  by 
the  final  rulemaking. 

A  couple  of  comments  suggested  that 
the  value  of  the  lands  involved  in  a 
specific  application  should  be 
considered  when  setting  the  fee 
schedule.  The  fee  schedule  is  based 
upon  the  costs  incurred  by  the  Bureau  of 
Land  Management  in  processing  an 
application  and  monitoring  a  grant. 
Those  costs  were  based  on  the  average 
costs  of  actions  by  Bureau  personnel  in 
carrying  out  their  responsibilities.  These 
costs  would  be  the  same  for  a  visit, 
whether  to  lands  of  high  or  low  value. 
Any  difference  in  the  return  received  by 
the  United  States  on  lands  of  high  or  low 
value  is  in  the  annual  rental  received 
once  a  grant  or  permit  has  been  issued. 

A  few  of  the  comments  again  raised 
the  point  that  there  was  an  inadequate 
explanation  of  how  the  fee  schedules 
were  derived.  The  preamble  to  the 
proposed  rulemaking  contained  a 
discussion  of  the  process  the  Bureau  of 
Land  Management  used  in  arriving  at  its 
fee  schedules.  The  schedules  are  based 
on  the  Bureau's  experience  in  handling 
application/grants  over  the  past  few 
years.  The  data  that  are  the  basis  of  the 
fee  schedules  are  available  for  review. 
The  Bureau  will  continue  to  collect  data 
as  it  processes/monitors  right-of-way 
grants  and  temporary  use  permits. 
Those  data  will  be  the  basis  for  any 
future  revisions  of  the  fee  schedules  if 
that  should  prove  necessary. 

One  comment  pointed  out  that  the 
proposed  rulemaking  did  not  clearly 
provide  that  the  category  for  monitoring 
would  be  the  same  as  that  for 
application  processing.  This  comment  is 
well  taken  and  the  final  rulemaking 
incorporates  language  clarifying  the 
point  that  the  category  for  processing 
and  monitoring  will  be  based  on  a  single 
determination  by  the  authorized  officer. 

A  couple  of  comments  raised  the  issue 
that  the  descriptions  of  categories  V  and 
VI  in  the  proposed  rulemaking  made  it 
impossible  to  distinguish  between  a 
category  V  and  category  VI  application. 
The  final  rulemaking  changes  the 
description  of  category  VI  to  remove  this 
ambiguity. 

A  few  of  the  comments  expressed 
concern  that  there  would  be  a  variance 
in  the  determination  of  the  categories 
because  of  the  differences  in  judgment 
of  the  various  authorized  officers.  Even 
though  individuals  can  reasonably  reach 
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a  different  conclusion  using  the  same 
data,  the  Bureau  of  Land  Management 
has  provided  careful  instructions  in  this 
area  through  its  Manual  an  other 
instructions.  Further,  and  applicant  who 
feels  that  a  category  determination  is 
inappropriate  may  use  the  appeal 
procedure  provided  in  the  regulations 
for  an  administrative  review  of  that 
decision. 

A  couple  of  the  comments  requested 
that  the  final  rulemaking  give  the 
authorized  officer  greater  authority  than 
was  provided  in  the  proposed 
rulemaking  to  change  the  category 
determination  once  it  has  been  made. 
The  Bureau  of  Land  Management's 
experience  in  processing  applications 
and  monitoring  grants  indicates  that 
there  is  very  small  probability  for  a 
change  in  the  category  determination 
once  it  has  been  made  and  thai  small 
probability  does  not  justify  the 
additional  time  and  expense  that  would 
be  incurred  by  all  concerned  in  the 
effort  to  obtain  a  change  of  categories. 
Both  of  the  rulemakings  provide 
authority  to  change  the  category  to 
Category  VI  when  it  is  determined  that 
an  environmental  impact  statement  is 
required,  because  of  the  high  cost  of 
preparing  such  a  document. 

One  comment  suggested  that  the  final 
rulemaking  should  provide  relief  for  an 
activity  of  marginal  value  where  there 
would  be  an  adverse  economic  effect 
from  the  collection  of  reimbursable 
costs.  The  Mineral  Leasing  Act  provides 
only  limited  authority  for  waiving  the 
collection  of  reimbursable  costs.  In 
addition,  waiving  such  costs  for  a 
project  would  provide  an  indirect 
government  subsidy  from  all  the 
taxpayers  to  that  project,  giving  it  an 
unfair  competitive  advantage  over  those 
projects  that  are  required  to  pay  such 
costs.  This  suggestion  was  not  adopted 
by  the  final  rulemaking. 

A  couple  of  comments  raised 
questions  about  the  category 
determination  for  a  large  project  that 
encompasses  rights-of-way  for  various 
purposes,  i.e..  roads,  pipelines, 
communications  sites,  working  sites,  etc. 
If  an  application  is  filed  for  a  pipeline 
right-of-way.  that  application  will  be 
processed  under  the  provisions  of  43 
CFR  Part  2880,  Rights-of-Way  Under  the 
Mineral  Leasing  Act. 

The  other  activities  are  considered 
"related  facilities"  and  may  be 
consolidated  into  the  application  for  the 
pipeline  right-of-way,  with  the  category 
determination  being  based  on  the  entire 
package.  Any  needed  ancillary 
temporary  use  permits  may  also  be 
consolidated  into  this  right-of-way 
application.  However,  there  is  nothing  in 
the  existing  regulations  or  this  Tmal 


rulemaking  that  would  prevent  an 
applicant  from  filing  several 
applications  for  the  various  parts  of  a 
large  project  and  having  them  treated  as 
separate  applications.  No  change  has 
been  made  in  the  final  rulemaking  as  a 
result  of  this  comment. 

The  final  rulemaking  adds  a  new 
paragraph  (d)  which  contains  the 
language  of  paragraph  (b)  of  the 
temporary  final  rulemaking  that  was 
published  in  the  Federal  Register  on 
August  3, 1984  (49  FR  31208).  This 
language  has  been  added  to  continue  in 
effect  the  provisions  of  that  temporary 
final  rulemaking  until  such  time  as  a 
decision  is  made  on  the  permanent 
adaption  of  those  provisions.  The 
Department  of  the  Interior  is  continuing 
its  review  of  the  comments  on  the 
temporary  final  rulemaking  and  a  final 
decision  on  its  implementation  will  be 
issued  in  the  near  future. 

Editorial  and  grammatical  changes  as 
needed  have  been  made  by  the  final 
rulemaking. 

The  principal  author  of  this  final 
rulemaking  is  Sheldon  Weil,  Division  of 
Right-of-Way,  Bureau  of  Land 
Management,  assisted  by  the  staff  of  the 
Office  of  Legislation  and  Regulatory 
Management,  Bureau  of  Land 
Management. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 

The  changes  made  by  this  final 
rulemaking  will  not,  when  the  payments 
for  all  right-of-way  and  temporary  use 
permit  applications  are  considered, 
substantially  increase  the  payments 
made  by  right-of-way  applicants/ 
holders  for  processing  and  monitoring. 
The  changes  made  by  this  final 
rulemaking  make  the  reimbursement  of 
costs  procedures  used  by  the  Bureau  of 
Land  Management  more  equitable  and 
will  recover  for  the  United  States  a 
greater  portion  of  the  costs  incurred  in 
the  processing  and  monitoring  of  right- 
of-way  grants  and  temporary  use 
permits. 

The  changes  made  by  this  final 
rulemaking  will  be  equally  applicable  to 
all  entities  that  make  application  to  the 
Bureau  of  Land  Management  for  use  of 
the  Federal  lands  for  oil  or  gas  right-of- 
way  grants  or  temporary  use  permits  for 
related  facilities. 

There  are  no  additional  information 
collection  requirements  in  this  final 
rulemaking  requiring  approval  by  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3507. 


List  of  Subjects  in  43  CFR  Part 

Administrative  practice  and 
procedure.  Common  carriers.  Oil  and 
gas  industry,  Pipelines,  Public  lands — 
rights-of-way. 

Under  the  authority  of  section  28  of 
the  Mineral  Leasing  Act  of  1920.  as 
amended  and  supplemented  (30  U.S.C. 
181  et  seq.).  Part  2880.  Group  2800. 
Subchapter  B,  Chapter  II  of  Title  43  of 
the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 

Dated:  December  17. 1984. 
|.  Steven  Griles, 

Acting  Assistant  Secretary  of  the  Interior. 

§  288Z1    lAmendcd) 

1.  Section  2882.1(c)  is  amended  by        f 
removing  the  citation  "§  2803.1-1"  and 
replacing  it  with  the  citation  "§  2883.1- 
1". 

2.  Subpart  2883  is  amended  by 
revising  §^aa3.1-l  to  read: 

§  2883. 1-1    Com  reimbursemeni 

(a)  (1)  An  applicant  for  a  right-of-way 
grant  or  a  temporary  use  permit  shall 
reimburse  the  tjnited  States  for 
administrative^and  other  costs  incurred 
by  the  United  States  in  processing  the 
application.  incRuding  the  preparation  of 
reports  and  slgifements  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321-4347),  prior  to  the 
United  States  having  incurred  such 
costs.  All  costs  shall  be  paid  before  the 
right-of-way  grant  or  temporary  use 
permit  shall  be  issued  under  the 
regulations  of  this  title. 

(2)  The  regulations  contained  in  this 
subpart  do  not  apply  to  State  or  local 
governments  or  agencies  or 
instrumentalities  thereof  where  the 
Federal  lands  are  used  fpr  governmental 
purposes  and  such  lands  and  resources 
continue  to  serve  the  general  public, 
except  as  to  right-of-way  grants  or 
temporary  use  permits  issued  to  State  or 
local  governments  or  agencies  or 
instrumentalities  thereof  or  a  municipal 
utility  or  cooperative  whose  principal 
source  of  revenue  is  derived  from 
charges  levied  on  customers  for  services 
rendered  that  are  similar  to  services 
rendered  by  a  profit  making  corporation 
or  business  enterprise. 

(3)  The  applicant  shall  submit  with 
each  application  a  nonrefundable 
application  processing  fee  in  the  amount 
required  by  a  schedule  of  fees  for  this 
purpose  contained  in  paragraph  (c)  of 
this  section  which  shall  be  based  on  a 
review  of  the  use  of  the  Federal  lands 
for  which  the  application  is  made,  the 
resources  affected  and  the  complexity 
and  costs  to  the  United  States  for 
processing  required  by  an  application 
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for  a  right-of-way  grant  and  shall  be 
estabhshed  according  to  the  following 
general  categories: 

(i)  Category  I.  An  application  for  a 
right-of-way  grant  or  temporary  use 
permit  to  authorize  a  use  of  Federal 
lands  for  which  the  data  necessary  to 
comply  with  the  National  Environmental 
Policy  Act  are  available  in  the  office  of 
the  authorized  officer  and  no  field 
examination  of  the  lands  affected  by  the 
application  is  required: 

(ii)  Category  II.  An  application  for  a 
right-of-way  grant  or  temporary  use 
permit  to  authorize  a  use  of  Federal 
lands  for  which  the  data  necessary  to 
comply  with  the  National  Environmental 
Policy  Act  are  available  in  the  office  of 
the  authorized  o^icer,  and  one  field 
examination  of  the  lands  affected  by  the 
application  to  verify  the  existing  data  is 
required: 

(iii)  Category  III.  An  application  for  a 
right-of-way  grant  or  temporary  use 
permit  to  authorize  a  use  of  Fede''al 
lands  for  which  the  data  necessary  to 
comply  with  the  National  Environmental 
Policy  Act  are  available  in  the  office  of 
the  authorized  officer;  and  two  field 
examinations  of  the  lands  affected  by 
the  application  to  verify  the  data  are 
required: 

(iv)  Category  IV.  An  application  for  a 
right-of-way  grant  or  temporary  use 
permit  to  authorize  a  use  of  Federal 
lands  for  which  some  original  data  are 
required  to  be  gathered  to  comply  with 
the  National  Environmental  Policy  Act; 
and  two  or  three  field  examinations  of 
the  lands  affected  by  the  application  are 
required: 

(v)  Category  V.  An  application  for  a 
right-of-way  grant  or  temporary  use 
permit  to  authorize  a  use  of  Federal 
lands  for  which  original  data  are 
required  to  be  gathered  to  comply  with 
the  National  Environmental  Policy  Act 
and  evaluation  of  these  data  require 
formation  of  an  interdisciplinary  team: 
and  three  or  more  field  examinations  of 
the  lands  affected  by  the  application  are 
required: 

(vi)  Category  VI.  An  application  for  a 
right-of-way  grant  or  temporary  use 
permit  to  authorize  a  use  of  Federal 
lands  for  which  the  cost  of  processing 
activities  will  be  in  excess  of  $5,000. 

(4)(i)  The  authorized  officer  may 
accept  an  application  for  the  purpose  of 
determining  the  appropriate  category 
and  the  nonrefundable  application 
processing  fee;  however,  the  authorized 
officer  shall  collect  the  full  amount  of 
the  nonrefundable  application 
processing  fee  prior  to  processing  such 
application.  A  record  of  the  authorized 
officer's  category  determination  shall  be 
made  and  given  to  the  applicant,  and  the 
decision  is  a  final  decision  for  purposes 


of  appeal  under  S  2884.1  of  this  title. 
Notwithstanding  the  pendency  of  such 
appeal,  an  application  shall  not  be 
processed  without  payment  of  the  fee 
determined  by  the  authorized  officer, 
and  where  such  payment  is  made,  the 
application  may  be  processed  and.  if 
proper,  the  grant  or  permit  issued.  The 
authorized  officer  shall  make  any  refund 
directed  by  the  appeal  decision.  Where 
the  amount  of  the  nonrefundable 
application  processing  fee  submitted  by 
an  applicant  exceeds  the  amount  of  such 
fee  as  determined  by  the  authorized 
officer,  the  authorized  officer  shall 
refund  any  excess  unless  requested  in 
writing  by  the  applicant  to  apply  all  or 
part  of  any  such  refund  to  the  grant 
monitoring  fee  required  by  paragraph  (b) 
of  this  section  or  to  the  rental  payment 
for  such  grant  or  permit. 

(ii)  During  the  processing  of  an 
application,  the  authorized  officer  may 
change  a  category  determination  to 
place  an  application  in  Category  VI  at 
any  time  that  it  is  determined  that  the 
application  requires  preparation  of  an 
environmental  impact  statement.  A 
record  of  change  in  category 
determination  under  this  paragraph 
shall  be  made,  and  the  decision  is 
appealable  in  the  same  manner  as  an 
original  category  determination  made 
under  paragraph  (a)(4)(i)  of  this  section. 

(5)  (i)  An  applicant  whose  application 
is  determined  to  be  in  Category  VI  shall, 
in  addition  to  the  nonrefundable 
application  processing  fee.  reimburse 
the  United  States  for  the  full  actual 
administrative  and  other  costs  of 
processing  the  application.  The 
nonrefundable  application  processing 
fee  required  under  the  fee  schedule  shall 
be  credited  toward  the  total  cost 
reimbursement  obligation  of  such 
applicant.  When  such  an  application  is 
filed,  the  authorized  officer  shall 
estimate  the  costs  expected  to  be 
incurred  in  processing  the  application, 
inform  the  applicant  of  the  estimated 
amount  to  be  reimbursed  and  require 
the  applicant  to  make  periodic  payments 
of  such  estimated  reimbursable  costs 
prior  to  such  costs  being  incurred  by  the 
United  States. 

(ii)  If  the  payments  required  by 
paragraph  (a)(5)(i)  of  this  section  exceed 
the  actual  costs  to  the  United  States,  the 
authorized  officer  may  adjust  the  next 
billing  to  refiect  the  overpayment,  or 
make  a  refund  from  applicable  funds 
under  the  authority  of  43  U.S.C.  1734.  An 
applicant  may  not  set  off  or  otherwise 
deduct  any  debt  due  to  it  or  any  sum 
claimed  to  be  owed  it  by  the  United 
States  without  the  prior  written 
approval  of  the  authorized  officer. 

(iii)  Prior  to  issuance  of  a  right-of-way 
grant  or  temporary  use  permit,  an 


applicant  subject  to  paragraph  (a)(5)(i] 
of  this  section  shall  pay  such  additional 
amounts  as  are  necessary  to  reimburse 
the  United  States  for  any  costs  which 
exceed  the  payments  required  by 
paragraph  (a](5)(i)  of  this  section. 

(iv)  An  applicant  subject  to  paragraph 
(a)(5)(i)  of  this  section  whose 
apphcation  is  denied  is  responsible  for 
costs  incurred  by  the  United  States  in 
processing  the  application,  and  such 
amounts  as  have  not  been  paid  in 
accordance  with  paragraph  (a)(5)(i)  of 
this  section  are  due  within  30  days  of 
receipt  of  a  bill  from  the  authorized 
officer  giving  the  amount  due. 

(v)  An  applicant  subject  to  paragraph 
(a)(5)(i)  of  this  section  who  withdraws 
an  application  before  a  decision  is 
reached  is  responsible  for  costs  incurred 
by  the  United  States  in  processing  the 
application  up  to  the  date  the  authorized 
officer  receives  written  notice  of  the 
withdrawal,  and  for  costs  subsequently 
incurred  in  terminating  the  application 
review  process.  Such  amounts  as  have 
not  been  paid  in  accordance  with 
paragraph  (a)(5)(i)  of  this  section  are 
due  within  30  days  of  receipt  of  a  bill 
from  the  authorized  officer  giving  the 
amount  due. 

(6)  When  2  or  more  applications  for 
right-of-way  grants  are  filed  which  the 
authorized  officer  determines  to  be  in 
competition  with  each  other,  each 
applicant  shall  reimburse  the  United 
States  as  required  by  paragraph  (a)(3)  of 
this  section.  If  reimbursement  of  actual 
costs  is  required  under  paragraph 
(a)(5)(i)  of  this  section,  each  applicant 
shall  be  responsible  for  the  costs 
identifiable  with  his/her  application. 
Costs  that  are  not  readily  identifiable 
with  one  of  the  applications,  such  as 
costs  for  portions  of  an  environmental 
impact  statement  that  relate  to  all  of  the 
applications  generally,  shall  be  paid  by 
each  of  the  applicants  in  equal  shares  or 
such  other  proration  as  may  be  agreed 
to  in  writing  by  the  applicants  and 
authorized  officer  prior  to  the  United 
States  incurring  such  costs. 

(7)  When,  through  partnership  joint 
venture  or  other  business  arrangement, 
more  than  one  person  partnership, 
corporation,  association  or  other  entity 
apply  together  for  a  right-of-way  grant 
or  temporary  use  permit,  each  such 
applicant  shall  be  jointly  are  severally 
liable  for  costs  under  this  section. 

(8)  When  2  or  more  noncompeting 
applications  for  right-of-way  grants  are 
received  for  what,  in  the  judgment  of  the 
authorized  officer,  is  one  right-of-way 
system,  all  of  the  applicants  shall  be 
jointly  and  severally  liable  for  costs 
under  this  section  for  the  entire  system. 
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subject,  however,  to  the  provisions  of 
paragraph  (a)(7)  of  this  section. 

(b)  (1)  After  issuance  of  a  right-of-way 
grant  or  temporary  use  permit  for  which 
a  fee  was  assessed  under  paragraph  (a) 
of  this  section,  the  holder  thereof  shall, 
prior  to  the  United  States  having 
incurred  such  costs,  reimburse  the 
United  States  for  costs  incurred  by  the 
United  States  in  monitoring  the 
construction,  operation,  maintenance 
and  termination  of  authorized  facilities 
on  the  right-of-way  or  permit  area,  and 
for  protection  and  rehabilitation  of  the 
lands  involved.  The  monitoring  cost 
category  shall  be  the  same  as  that  for 
the  application  processing  category  for 
that  project. 

(2)  The  holder  shall  submit  a 
monitoring  cost  fee  along  with  the 
written  acceptance  of  the  terms  and 
conditions  of  the  grant  or  permit 
pursuant  to  §  2882.3(1)  of  this  title.  The 
amount  of  the  required  fee  shall  be 
determined  by  the  schedule  of  fees 
described  in  paragraph  (c)  of  this 
section.  Acceptance  of  the  terms  and 
conditions  of  the  grant  or  permit  shall 
not  be  effective  unless  the  required  fee 
is  paid. 

(3)  A  holder  whose  application  was 
determined  to  be  in  Category  VI  for 
application  processing  purposes  shall 
reimburse  the  United  States  for  the 
actual  administrative  costs  and  other 
costs  of  monitoring  the  grant  or  permit. 
When  such  a  grant  or  permit  is  issued, 
the  authorized  officer  shall  estimate  the 
costs  expected  to  be  incurred  in 
monitoring  the  grant  or  permit,  inform 


the  holder  of  the  estimated  amount  to  be 
reimbursed  and  require  the  holder  to 
make  periodic  payment  of  such 
estimated  reimburseable  costs  prior  to 
such  costs  being  incurred  by  the  United 
States. 

(4)  If  the  payments  required  by 
paragraph  (b)(3)  of  this  section  exceed 
the  actual  costs  of  the  United  States,  the 
authorized  officer  may  adjust  the  next 
billing  to  reflect  the  overpayment,  or 
make  a  refund  from  applicable  funds 
under  the  authority  of  43  U.S.C.  1734.  A 
holder  may  not  set  off  or  otherwise 
deduct  any  debt  due  to  it  or  any  sum 
claimed  to  be  owed  it  by  the  United 
States  without  the  prior  written 
approval  of  the  authorized  officer. 

(5)  Following  termination  of  a  right-of- 
way  grant  or  temporary  use  permit,  any 
grantee  or  permittee  that  was 
determined  to  be  in  Category  VI  shall 
pay  such  additional  amounts  as  are 
necessary  to  reimburse  the  United 
States  for  any  costs  which  exceed  the 
payments  required  by  paragraph  (b)(3) 
of  this  section. 

(c)  The  schedules  of  nonrefundable 
fees  are  as  follows: 

(1)  For  processing  an  application  for  a 
right-of-way  and/or  temporary  use 
permit: 


Categwy 

Fee 

1 

$125 

II       .                                                        

275 

III..- _ 

IV 

350 
600 

V _ 

1,000 

VI 

■S.OOO 

(2)  For  monitoring  a  right-of-way  grant 
or  temporary  use  permit: 


Category 

Fee 

1        .     .           

S2S 

11 

SO 

Ill _ _..._ _ 

75 

IV 

ISO 

V 

VI _ 

250 

■  As  required. 


'  A  miniinum  of. 


(d)  Reimbursement  of  costs  for 
application  processing  and 
administration  of  right-of-way  grants 
and  temporary  use  permits  pertaining  to 
the  Trans-Alaska  Pipeline  System  shall 
be  made  by  payment  of  such  sums  as 
the  Secretary  determines  to  be  required 
to  reimburse  the  Department  of  the 
Interior  for  the  actual  costs  of  these 
services.  In  processing  applications  and 
administering  right-of-way  grants  and 
temporary  use  permits  relating  to  the 
Trans-Alaska  Pipeline  System,  the 
Department  of  the  Interior  shall  avoid 
unnecessary  employment  of  personnel 
and  needless  expenditure  of  funds  as 
determined  by  the  Secretary. 
Reimbursement  of  costs  shall  be  made 
for  each  quarter  ending  on  the  last  day 
of  March,  June,  September  and 
December.  On  or  before  the  16th  day 
after  the  close  of  each  quarter,  the 
authorized  officer  shall  submit  to  the 
permittee  a  written  statement  of  costs 
incurred  during  that  quarter  which  are 
reimbursable. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Hcaltti  Care  Financing  Administration 

42  CFR  Parts  405  and  417 

iBERC-247-F] 

Medicare  Program;  Payment  to  Health 
Maintenance  Organizations  and 
Competitive  Medical  Plans 

agency:  Health  Care  Financing 

Administration  (HCFA).  HHS. 

ACTION:  Final  rule  with  comment  period. 

SUMMARY:  These  regulations  implement 
section  114  of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  by 
authorizing  Medicare  reimbursement  for 
health  care  services  to  eligible  health 
maintenance  organizations  (MMOs)  and 
competitive  medical  plans  (CMPs)  on  a 
prospective  basis  for  those  entities  that 
have  a  risk  contract  or  on  a  reasonable 
cost  basis  for  those  that  have  a  cost 
contract.  The  regulations  set  forth  the 
requirements  that  an  entity  must  meet  in 
order  to  be — 

•  Eligible  to  enter  into  a  Medicare 
contract  (either  risk  or  reasonable  cost) 
as  an  eligible  organization:  and 

*  Reimbursed  by  Medicare  on  a 
capitation  basis  (either  prospectively  or 
retrospectively)  for  items  and  services 
furnished  to  Medicare  enrollees. 

In  addition,  these  regulations 
implement  sections  2322  and  2350  (b) 
and  (c)  of  Pub.  L  9»-369  (Deficit 
Reduction  Act  of  1964).  which  further 
amended  the  Social  Security  Act 
concerning  payments  to  HMOs  and 
CMPs. 

DATES:  Effective  Date:  These  regulations 
are  effective  February  1. 1985.  However, 
for  further  information  and  a  detailed 
discussion  of  effective  dates,  we  refer 
the  reader  to  section  V.  of  this  preamble. 

Comment  Date:  Although  these 
regulations  are  final,  comments  may  be 
submitted  as  described  in  section  VIII  of 
this  preamble.  To  assure  consideration, 
comments  must  be  received  bv  February 
11. 1985. 

AOORESS:  Address  comments  in  writing 
to:  Department  of  Health  and  Human 
Services.  Health  Care  Financing 
Administration,  Attention:  BERC-247- 
FC.  P.O.  Box  26676,  Baltimore.  Marvland 
21207. 

In  commenting,  please  refer  to  file 
code  BERC-247-FC. 

If  you  prefer,  you  may  deliver  your 
comments  to  Room  309-G.  Hubert  H. 
Humphrey  Building.  200  Independence 
Ave..  SW..  Washington.  D.C..  or  to 
Room  132.  East  High  Rise  Building,  6325 


Security  Boulevard.  Baltimore. 

Maryland. 
Comments  will  be  available  for  public 

inspection  as  they  are  received. 

beginning  approximately  three  weeks 

after  today,  in  Room  309-G  of  the 

Department's  offices  at  200 

Independence  Ave.,  SW.,  Washington, 

DC.  on  Monday  through  Friday  of  each 

week  from  8:30  a.m.  to  5:00  p.m.  (phone: 

202-245-7890). 

FOR  FURTHER  INFORMATION  CONTACT 

Frank  Emerson,  301-597-1807 
(Reimbursement) 

Rita  McCrath.  301-594-8558  (Qualifying 
Conditions.  Enrollment.  Contract 
Procedures.  Change  of  Ownership  and 
Leasing  of  Facilities,  and  Hearings 
and  Appeals). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A  health  maintenance  organization 
(HMO)  may  be  generally  defined  as  an 
entity  that  provides  health  care  in  a 
geographic  area  to  a  group  of  persons 
who  are  enrolled  as  members.  The  HMO 
agrees  to  provide  or  otherwise  assure 
delivery  of  an  agreed  upon  set  of  health 
services  and  to  be  reimbursed  through  a 
predetermined,  fixed  periodic  payment 
made  by  or  on  behalf  of  the  enrollees, 
without  regard  to  the  amounts  of  actual 
services  provided.  Because  the  HMO 
receives  a  fixed  payment  from  enrollees. 
regardless  of  the  volume  of  services 
provided,  there  is  a  financial  incentive 
to  the  HMO  to  control  costs  and  to 
provide  the  least  expensive  services 
appropriate  to  its  enrollees'  needs. 

Section  226  of  the  Social  Security 
Amendments  of  1972  (Pub.  L.  92-603. 
enacted  October  30. 1972)  added  section 
1876  to  the  Social  Security  Act  (the  Act) 
to  authorize  Medicare  payment  to 
HMOs  on  a  capitation  basis.  Prior  to 
this  legislation,  reimbursement  to  HMOs 
for  Medicare  Parts  A  and  B  services  was 
made  on  the  basis  of  the  costs  to  the 
organization  of  providing  the  specific 
services  to  the  beneficiaries.  Because  of 
this,  the  financial  incentives  that  HMOs 
might  have  had  in  their  regular  non- 
Medicare  business  to  provide  a 
continuum  of  services,  to  keep  costs 
low.  and  to  control  utilization  of 
services  were  not  fully  incorporated 
directly  into  their  relationship  with 
Medicare. 

Adding  section  1876  to  the  Act  was  an 
attempt  by  Congress  to  reimburse 
HMOs  in  a  manner  that  would  conform 
more  closely  to  the  usual  way  in  which 
HMOs  operate.  Under  section  1876  of 
the  Act.  as  enacted  by  Pub.  L.  92-603. 
HMOs  that  enter  into  Medicare 
contracts  can  receive  interim  per  capita 
payments,  subject  to  retrospective 


adjustments,  in  return  for  providing  to 
their  Medicare  enrollees  services 
covered  under  Medicare  Part  A  and  Part 
B  (or  Part  B  only  for  certain  enrollees). 
Two  types  of  contracts  are  available  to 
HMOs:  one  that  permits  reimbursement 
on  a  reasonable  cost  basis,  and  one  that 
allows  reimbursement  on  a  risk-sharing 
basis. 

Under  the  reasonable  cost 
reimbursement  method,  payment  is 
made  to  the  HMO  on  an  interim  basis 
using  a  monthly  capitation.  At  the  end  of 
the  HMO's  contract  year,  payments  are 
adjusted  to  equal  the  reasonable  costs 
of  the  covered  services  the  HMO 
furnished  to  its  Medicare  enrollees, 
using  the  Medicare  reimbursement 
principles  that  are  commonly  used  to 
calculate  reasonable  costs  (as  defined  in 
section  1861(v)  of  the  Act)  for  providers 
of  services  as  a  model. 

An  alternative  form  of  reimbursement, 
reimbursement  on  a  risk-sharing  basis, 
is  available  to  HMOs  that  have 
demonstrated  a  capacity  to  provide 
health  care  of  acceptable  quality  in  an 
organized  and  effective  manner.  Under 
risk  reimbursement.  HMOs  receive 
monthly  payments  based  on  an  interim 
per  capita  reimbursement  rate,  simlar  to 
reasonable  cost  HMOs.  This  rate 
reflects  the  estimated  costs  to  the  HMO 
for  its  enrolled  Medicare  population. 
However,  the  rate  cannot  exceed  100 
percent  of  the  estimated  "adjusted 
average  per  capita  costs"  (AAPCC).  The 
AAPCC  is  an  actuarial  measure  of  the 
cost  that  would  have  been  incurred  by 
Medicare  on  behalf  of  enrollees  of  the 
HMO  if  they  had  received  their  covered 
services  from  providers  and  suppliers  of 
services,  other  than  the  HMO.  in  the 
same  geographic  area  (or  a  similar  area) 
served  by  the  HMO. 

At  the  end  of  its  contract  year,  the 
HMO's  reasonable  costs  of  furnishing 
services  to  its  Medicare  enrollees  are 
compared  to  the  retrospectively 
determined  AAPCC  incurred  for  that 
year.  If  the  HMO's  costs  are  less  than 
the  AAPCC.  the  amount  of  the 
difference  is  called  "savings".  The  HMO 
receives  50  percent  of  the  savings,  up  to 
a  maximum  of  ten  percent  of  the 
AAPCC.  as  a  bonus.  Conversely,  if  the 
HMO's  costs  are  higher  than  the 
AAPCC,  the  HMO  must  absorb  that 
difference  ("losses").  However,  these 
losses  can  be  carried  forward  into 
subsequent  years  and  offset  from 
savings  realized  in  future  years. 

Both  of  these  Medicare 
reimbursement  mechanisms  present 
problems  for  HMOs  because,  although 
they  are  an  improvement  over  the 
payment  methods  available  before  the 
enactment  of  Pub.  L.  92-603.  they  are 
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essentially  cost  basis  methods. 
Consequently,  they  axe  inconsistent  with 
HMOs'  usual  method  of  receiving 
payment  on  a  prepaid  capitation  basis 
with  no  retroactive  adjustments.  In  the 
non-Ndedicare  portion  of  an  HMO's 
business,  the  Hxed.  prospectively 
determined  payment  per  enrollee  acts  as 
a  limit  on  HMO  revenues,  creating 
financial  incentives  for  the  organization 
to  control  costs  and  provide  appropriate 
services  in  the  most  cost  efficient 
manner. 

In  addition.  HMOs  report  relatively 
little  financial  data  to  any  outside 
organizations.  However,  since  both 
Medicare  risk  and  reasonable  cost 
reimbursement  entail  retrospective 
determination  of  costs.  HMOs  do  not 
know  their  actual  Medicare  revenues 
until  sometime  after  the  contract  year 
has  ended.  This  retrospective 
reimbursement  is  an  awkward 
arrangement  for  HMOs  since  these 
organizations  are  designed  to  operate 
under  a  prospective  budget  without 
extensive  reporting  requirements  to 
other  third-party  payors.  Moreover,  cost- 
based  reimbursement  prowdes  HMOs 
with  a  mixed  set  of  incentives.  HMOs 
under  Medicare  cost  contracts  are  not 
rewarded  for  cost-conscious  behavior, 
and,  in  fact,  revenue  is  reduced  as  the 
cost  per  Medicare  enrollee  decreases. 

Even  the  risk  reimbursranent 
provisions  of  Pub.  L.  92-603  are 
considered  inadequate  by  HMOs, 
because  in  addition  to  the  problems 
described  above,  the  HMO  may  receive, 
at  a  maximum,  only  half  of  the  savings  it 
achieves  (up  to  a  maximum  of  ten 
percent  of  the  AAPCC),  while  absorbing 
all  the  losses.  This  lack  of  a  strong 
incentive  to  contract  under  risk 
reimbursement  has  resulted  in  only  two 
HMOs  entering  into  this  type  of 
contract.  A  further  disincentive  for 
HMOs  to  contract  with  Medicare  arises 
under  section  1876  of  the  Act  in  that  it 
requires  all  organizations  to  meet  the 
fairly  prescriphve  requirements  of 
section  1301  of  the  Public  Health  Service 
(PHS)  Act. 

In  an  effort  to  improve  Medicare 
reimbursement  methods  for  HMOs, 
Congress  enacted  section  114  of  the  Tax 
Equity  and  Fiscal  Respon&ib»lity  Act  of 
1982  (Pub.  L  97-248).  Section  114 
amends  section  1876  of  the  Act  in  two 
major  areas. 

First,  the  new  legislation  expands  the 
definition  of  organizations  that  are 
eligible  to  contract  for  Medicare 
reimbursement  under  section  1876  of  the 
AcL  In  addition  to  HMOs  that  meet  the 
defmition  of  an  HMO  contained  in  the 
PHS  Act,  other  medical  plans, 
commonly  referred  to  as  competitive 
medical  plans  (CMPs).  are  eligible  tc 


contract  with  HCFA  for  Medicare 
reimbursement.  The  requicements  for 
CMPs  are  set  forth  in  §  417.407.  Atsa  the 
amended  statute  permits  pa^-ment  to  be 
made  on  a  prepaid  capitation  basis 
without  retroactive  adjustments  of  the 
rate  to  organizations  with  a  risk 
contract.  The  reasonable  cost  contract 
option  remains  in  the  law  while  the  old 
risk -sharing  contract  option  is 
eliminated  by  this  amendment 

As  we  note  below  in  the  discussion  of 
effective  dates,  section  1876  of  the  Act 
as  it  existed  prior  to  enactment  of  Pub. 
L.  97-248  and  the  implementing 
regulations  in  42  CFR  Part  405,  Subpart 
T  have  continued  applicability  for 
HMOs  that  have  existing  contracts.  On 
May  25, 1984,  we  published  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  (49  FR  22198)  to 
implement  section  114  of  Pub.  L  97-248. 
This  proposal  elicited  approximately 
30,000  pieces  of  correspondence  from 
the  public  The  provisions  of  the  NPRM, 
an  analysis  of  the  public  comments,  our 
responses  to  the  comments,  and  a 
summary  of  the  changes  we  are  making 
in  these  final  regulations  as  a  result  of 
the  comments  are  presented  below. 

11.  Major  Proviaioos  of  the  Proposed 
Reflations 

A.  Organization  Eligibility 
Requirements 

1.  Definition  of  Eligible  Organization. 
The  proposed  regulations,  in  accordance 
with  the  section  ia76{b)  erf  the  Act 
defmed  an  "eligible  organization"  as 
one  that  is  organized  under  State  law 
and  is  either  a  qualified  HMO,  as 
defined  in  section  1301  of  the  PHS  Act. 
or  an  entity  that  meets  the  following 
requirements; 

a.  It  provides  its  enrolled  members  at 
least  the  following  services: 

•  Physicians'  services  performed  by 
physicians. 

•  Inpatient  hospital  services  (unless 
excepted  under  the  provisions  of  section 
1876(b)(2)  of  the  Act.  following  (E)). 

•  Laboratory.  X-ray.  emergency,  and 
preventive  services. 

•  Out-of-area  coverage. 

b.  It  receives  compensation,  except  for 
deductibles,  coinsurance,  and 
copayment,  for  the  health  care  services 
it  provides  enrolled  menbers  on  a 
periodic,  prepaid  capitation  basis 
regardless  of  the  frequency,  extent,  or 
kind  of  services  provided. 

c.  It  provides  physicians'  services 
primarily  through  physicians  or  groups 
of  physicians  that  are  either  employees 
or  partners  of  the  organization  or 
through  contracts  with  physicians. 

d.  It  assumes  full  financial  risk  on  a 
prospective  basis  for  the  provision  of 


the  health  care  services  listed  above  in 
item  a.,  except  the  organization  may — 

•  Obtain  insurance  or  make  other 
arrangements  for  the  cost  of  providing  to 
any  enrolled  member  health  care 
services  listed  in  item  a.,  if  the  aggregate 
value  of  the  services  exceeds  $5,000  in 
any  year 

•  Obtain  insurance  or  make  other 
arrangements  for  the  cost  of  providing 
health  care  services  listed  in  item  a.  to 
enrolled  members  other  than  through  the 
organization  because  medical  necessity 
required  that  the  services  be  provided 
before  they  could  be  secured  through  the 
organization: 

•  Obtain  insurance  or  make  other 
arrangements  for  not  more  than  90 
percent  of  the  amount  by  which  tbe 
organization's  costs  for  any  of  its  fiscal 
years  exceed  115  percent  of  its  income 
for  that  Ttscal  year;  and 

•  Make  arrangements  with  physicians 
or  other  health  professionals,  health 
care  institutions,  or  any  combinations  of 
these  taassume  all  or  part  of  the 
financial  risk  on  a  prospective  basis  for 
the  provision  of  basic  health  services  by 
the  physicians  or  other  health 
professionals  or  through  the  institutions. 

e.  It  provides  against  the  risk  of 
insolvency  to  the  Secretary's 
satisfaction. 

The  Assistant  Secretary  for  Health  of 
the  Department  has  the  authority  to 
determine  whether  an  entity  is  an 
eligible  organization  within  the  meaning 
of  section  1876(b)  of  the  Act.  The 
delegation  of  this  authority  was 
published  in  the  Federal  Re^ster  on 
April  22. 1983  (48  FR  17395). 

2.  Procedures  for  Contract  AppmraL 
We  proposed  that  an  eligible 
organization  that  wishes  to  contract 
with  HCFA  under  Medicare  on  either  • 
reasonable  cost  basis  or  a  risk  basis 
would  have  to  submit  an  application 
and  supporting  information  to  us  in  the 
form  and  detail  required.  This 
information  would  be  needed  to 
ascertain  whether  an  eligible 
organization  meets  certain  necessary 
contract  requirements  (discussed  in 
section  III.F.  of  this  preamble).  We 
further  proposed  that,  whenever 
feasible,  we  would  not  require  as; 
organization  to  resubmit  informatioB 
that  it  has  already  submitted  to  the 
Assistant  Secretary  for  Health  in 
connection  with  the  determination  of 
whether  an  entity  is  an  eligible 
organization. 

We  proposed  that,  if  we  determine 
that  the  organization  meets  the  contract 
eligibility  requirements,  we  would  notify 
the  organization  in  writing  of  the  type  of 
contract  for  which  it  is  eligible,  the 
requirements  for  submitting  a  written 
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contract,  and  its  appeal  rights  if  it  is 
dissatisfied  with  HCFA's  determination. 

In  like  manner,  if  we  determine  that 
an  organization  does  not  meet  the 
contract  requirements,  we  will  notify  the 
entity  in  writing  of  its  ineligibility;  the 
reasons  why  it  does  not  meet  the 
requirements:  and  its  appeal  rights  if  it 
is  dissatisfied  with  HCFA's 
determination. 

B.  Qualifying  Conditions 

We  proposed  that,  in  order  to  receive 
Medicare  reimbursement  as  an  eligible 
organization,  an  entity  would  have  to 
enter  into  a  contract  with  HCFA.  The 
NPRM  also  contained  the  following 
provisions: 

•  If  an  organization  meets  the 
applicable  requirements  of  the  statute 
and  regulations  and  HCFA  is  satisfied 
that  the  organization  can  bear  the  risk  of 
potential  losses,  then  the  organization 
may  contract  on  a  risk  basis.  If  HCFA  is 
not  satisfied  that  the  organization  is 
capable  of  bearing  potential  losses,  or  if 
the  organization  cannot  meet  the 
requirements  in  the  statute  and 
regulations  for  contracting  on  a  risk 
basis,  the  organization  must  contract 
with  HCFA  on  a  reasonable  cost  basis. 

•  Also,  if  the  entity  has  voluntarily 
terminated  or  failed  to  renew  a  risk 
contract  under  section  1876  of  the  Act  in 
the  preceding  five  years,  then  that  entity 
would  not  be  eligible  for  a  risk  contract 
unless  HCFA  determines  that 
circumstances  warrant  special 
consideration.  However,  organizations 
that  are  qualified  to  contract  on  a  risk 
basis  would  nevertheless  be  permitted 
to  elect  reimbursement  on  a  reasonable 
cost  basis. 

We  proposed  a  series  of  qualifying 
conditions  for  eligible  organizations  that 
are  designed  to  assure  the  organization's 
ability  to  fulfill  the  requirements  as 
provided  in  the  statute.  Generally,  we 
proposed  that  each  qualifying  condition 
would  be  interpreted  through  a  series  of 
standards.  Thus,  to  qualify  as  an  eligible 
organization  under  Medicare,  an 
organization  would  have  to  meet 
applicable  qualifying  conditions  and 
standards  pertaining  to  the  following: 

•  The  effective  and  efficient 
implementation  of  section  1876  of  the 
Act. 

•  Sufficient  enrollment  and  operating 
experience. 

•  Composition  of  enrollment. 

•  Range  of  services  furnished. 

•  Method  of  furnishing  services. 

•  Quality  assurance  program. 

We  further  stated  that,  in  some  cases. 
HCFA  would  have  the  authority  to 
waive  specific  elements  of  the  qualifying 
conditions. 


C.  Enrollment 

Under  the  NPRM.  a  beneficiary  would 
be  able  to  enroll  in  any  organization  that 
services  the  geographic  area  in  which  he 
or  she  resides  and  that  has  qualified 
under  the  law  by  contracting  with  HCFA 
to  be  reimbursed  under  section  1876  of 
the  Act  for  covered  Medicare  services. 
An  exception  to  the  general  rule  of  open 
enrollment  for  Medicare  beneficiaries  is 
contained  in  the  amended  section 
1876(d)  of  the  Act.  which  prohibits 
enrollment  of  individuals  medically 
determined  to  have  end-stage  renal 
disease  (ESRD). 

Payments  to  organizations  on  behalf 
of  Medicare  enrollees  are  made  out  of 
the  Federal  Hospital  Insurance  trust 
fund  or  the  Federal  Supplementary 
Medical  Insurance  trust  fund,  or  both,  as 
appropriate.  The  payments  discharge 
the  liability  of  Medicare  enrollees  to  pay 
for  the  covered  services  furnished  to 
them  by  the  organization.  We  proposed 
that  the  organization  may  require 
payment  from  Medicare  enrollees,  in  the 
form  of  premiums  or  otherwise,  for 
services  not  covered  under  Parts  A  and 
B  of  Medicare,  as  well  as  deductibles 
and  coinsurance  amounts  attributable  to 
services  furnished  under  parts  A  and  B. 
In  addition,  organizations  would  be  able 
to  seek  payment  for  services  from 
Medicare  enrollees  to  the  extent  that 
enrollees  have  been  reimbursed  for  the 
services  by  a  workers'  compensation 
policy  or  plan,  automobile  medical,  or 
no-fault  insurance,  or  any  liability 
insurance,  and.  under  certain 
circumstances,  an  employer  group 
health  plan. 

As  stated  in  the  NPRM.  in  the  case  of 
organizations  with  risk  contracts,  only 
the  organization  would  be  entitled  to 
receive  Medicare  payments  for  services 
furnished  to  Medicare  enrollees  of  the 
risk  organization.  Essentially,  this 
provision  would  serve  to  restrict 
Medicare  enrollees  to  receiving  services 
from  the  risk  organization,  except  for 
emergency  or  urgently  needed  services. 

As  proposed,  eligible  organizations 
would  be  required  to — 

•  Conduct  an  open  enrollment  period 
annually  of  at  least  30  days  duration: 
and 

•  Accept  eligible  Medicare 
beneficiaries  without  restriction,  except 
as  authorized  in  regulations,  up  to  the 
limits  of  its  capacity  in  the  order  in 
which  eligible  beneficiaries  apply, 
unless  the  enrollment  would  result  in  the 
organization  violating  a  qualifying 
condition  (including  the  limitation  on 
enrollment  of  Medicare  and  Medicaid 
beneficiaries)  or  would  result  in  an 
enrollment  that  is  substantially 
nonrepresentative  of  the  population  of 


the  organization's  geographic  area. 
Denial  of  enrollment  under  the  latter 
condition  must  be  in  accordance  with 
written  selection  policies  approved  by 
us.  We  will  carefully  monitor  all 
enrollment  denials  made  under  these 
regulations  to  ensure  that  this  provision 
does  not  result  in  biased  selection 
policies. 

In  addition,  the  NPRM  set  forth  the 
procedures  and  conditions  under  which 
an  organization  under  contract  with 
HCFA  would  be  permitted  to  advertise 
and  enroll  eligible  Medicare 
beneficiaries.  In  particular,  we  specified 
the  type  of  marketing  techniques  that 
organizations  would  be  prohibited  from 
using  as  a  means  of  encouraging 
Medicare  beneficiaries  to  enroll.  Also, 
we  proposed  the  establishment  of  a 
uniform  standard  of  acceptance  of 
applications  in  chronological  order  and 
timely  action  by  the  organization  on 
applications.  These  requirements  were 
included  to  ensure  that  Medicare 
beneficiaries  are  enrolled  in  the 
organization  on  the  required  first-come, 
first-served  basis  and  that  applications 
are  acted  upon  in  a  reasonable  period  of 
time.  Generally,  under  the  NPRM.  an 
organization  would  be  able  to  deny 
enrollment  to  an  otherwise  qualified 
Medicare  beneficiary  only  for  purposes 
of  maintaining  the  organization's 
compliance  with  certain  enrollment  and 
qualifying  conditions. 

We  proposed  that  an  individual  who 
already  is  an  enrollee  of  an  organization 
at  the  time  he  or  she  becomes  entitled  to 
Medicare  must  be  converted  by  the 
organization  to  a  Medicare  enrollee.  A 
Medicare  enrollee  could  not  be 
disenrolled  except  under  the  following 
circumstances: 

•  The  enrollee  fails  to  pay  required 
premiums  or  other  charges. 

•  The  enrollee  moves  out  of  the 
organization's  geographic  area. 

•  A  nonrisk  enrollee  refuses  to 
convert  to  risk  after  HCFA  decides  that 
all  of  the  organization's  nonrisk 
enrollees  must  convert. 

•  The  enrollee  commits  fraud  or 
permits  abuse  of  his  membership 
privileges. 

•  The  enrollee  loses  entitlement  to 
Medicare  benefits,  dies,  or  requests 
disenrollment. 

Even  though  under  section  1876(d)  of 
the  Act,  a  beneficiary  entitled  to 
Medicare  under  the  ESRD  provisions 
may  not  enroll  in  an  eligible 
organization,  we  included  a  provision  in 
the  NPRM  that  provides  that  individuals 
who  are  already  enrolled  in  these 
organizations  and  who  either  are  ESRD 
patients  at  the  time  the  organization 
enters  into  a  contract  with  HCFA  or 


later  develop  ESRO  may  not  be 
disenrolled. 


)visions 


D.  EntitlemenI  to  Services 

We  stated  in  the  NPRM  that  Medicare 
enrollees  of  organizations  would  be 
entitled  to  receive  health  care  services 
and  supplies  directly  from  the 
organization,  of  through  arrangements 
made  by  it.  Medicare  enrollees  would 
also  be  entitled  to  receive  services 
outside  of  the  organization  if  the 
services  were  emergency  or  urgently 
needed  services  that,  because  of  the 
circumstances,  could  not  have 
reasonably  been  obtained  through  the 
organization.  The  organization  is 
responsible  for  payment  of  these 
services.  Under  the  NPRM,  the 
entitlement  would  be  effective  for  any 
month  for  which  a  per  capita  payment  is 
made  by  HCFA  to  the  organization  on 
behalf  of  the  enrollee.  Entitlement  would 
extend  to  the  Medicare  services  to 
which  the  enrollee  is  entitled  (that  is, 
covered  Part  A  and  Part  B  services,  or 
Part  B  only). 

In  addition,  a  Medicare  enrollee 
would  be  entitled  to  receive  any 
supplemental  services  offered  by  the 
organization  for  which  the  enrollee 
elects  to  pay.  Supplemental  services  are 
those  services  outside  the  scope  of 
Medicare  coverage  (except  those 
furnished  as  additional  benefits  by  risk 
organizations  as  described  in  the  next 
paragraph)  for  which  the  enrollee  pays  a 
premium.  Supplemental  services  could 
include  those  items  or  services  excluded 
from  Medicare  coverage  (see  section 
1862  of  the  Act),  as  well  as  those  items 
or  services  for  which  Medicare  coverage 
is  limited,  such  as  inpatient  hospital 
days  during  a  spell  of  illness  (see 
section  1812(a)(1)  of  the  Act)  or 
expenses  incurred  in  treatment  of 
mental  disorders  (see  section  1833(c)  of 
the  Act).  Furthermore,  after  receiving 
HCFA's  approval,  a  risk  organization 
could  require  that  its  enrollees  receiving 
benefits  under  the  risk  reimbursement 
portions  of  its  contract  accept  and  pay 
for  supplemental  services  as  a  condition 
of  enrollment.  HCFA's  approval  will  be 
based  on  whether  or  not  these  services 
will  discourage  enrollment.  For  example, 
a  mandatory  supplemental  package  that 
would  include  a  wide  range  of  services 
not  covered  by  Medicare  and  that  would 
be  costly,  would  not  be  approved  if  the 
high  cost  would  prevent  low-income 
Medicare  beneficiaries  from  enrolling  as 
members  in  the  organization. 

The  NPRM  stated  that  Medicare 
enrollees  of  organizations  with  a  risk 
contract  could  also  be  eligible  for 
benefits  in  addition  to  covered  Part  A 
and  Part  B  services,  all  or  part  of  which 
would  be  paid  for  by  the  monthly 


capitation  payment  made  by  HCFA,  as 
discussed  below  in  section  II.  F.  These 
additional  benefits  could  consist  of  one 
or  both  of  the  following: 

•  A  reduction  in  the  organization's 
premium  rate  or  in  other  charges  for 
services  furnished  to  the  enrollee. 

•  Health  benefits  or  services  and 
supplies  beyond  the  required  Part  A  and 
Part  B  services. 

We  also  proposed  that  an 
organization  could  make  a  special 
supplemental  benefits  plan  available  to 
current  nonrisk  Medicare  enrollees  who 
receive  benefits  under  the  reasonable 
cost  reimbursement  portion  of  the 
organization's  contract  if  the  plan  meets 
certain  requirements  set  forth  in  the 
NPRM. 

Medicare  enrollees  of  an  organization 
that  currently  has  a  nonrisk  contract 
and  that  enters  into  a  risk  contract 
would  not  automatically  be  covered 
under  the  risk  portion  of  the  contract 
(section  114(c)(1)(A)  of  Pub.  L.  97-248). 
As  proposed  in  the  NPRM,  they  would 
not  be  entitled  to  the  additional  benefits 
the  organization  offers  under  the 
contract  until  one  of  the  following  sets 
of  circumstances  exists: 

•  HCFA  determines  that,  for 
administrative  reasons  (for  example,  an 
insufficient  number  of  Medicare 
enrollees  to  warrant  the  administrative 
effort  of  cost  report  determination),  all 
current  nonrisk  Medicare  enrollees  must 
be  covered  under  the  risk  portion  of  the 
new  contract.  We  have  decided  that,  as 
a  minimum  standard,  current  nonrisk 
Medicare  enrollees  must  be  converted  to 
risk  status  if  there  are  fewer  than  75  of 
these  enrollees  remaining  in  the 
organization.  If  these  enrollees  do  not 
wish  to  convert,  they  must  be 
disenrolled.  In  this  case,  the  following 
requirements  would  have  to  be  met: 

— HFCA  notifies  each  affected  enrollee 
90  days  before  the  effective  date  of 
the  decision. 

— The  current  nonrisk  Medicare  enrollee 
completes  and  signs  a  form  stating 
that  the  enrollee  understands  the  new 
rules  and  benefits  applicable  to  him  or 
her. 

— The  organization  notifies  the  enrollee 
of  the  coverage,  in  writing,  at  least  30 
days  before  the  date  on  which  his  or 
her  coverage  under  the  risk  portion  of 
the  contract  takes  effect. 

•  The  current  nonrisk  Medicare 
enrollee  requests  that  he  or  she  be 
covered  under  the  risk  portions  of  the 
contract.  In  this  case,  the  following 
requirements  would  have  to  be  met: 
— The  organization  enrolls  two  new 

Medicare  enrollees  for  each  of  these 
current  nonrisk  Medicare  enrollee. 


— In  cases  where  there  are  more 
Medicare  enrollees  than  can  be 
accommodated  due  to  the  two-for-ooe 
rule  (explained  below),  selection  of 
the  current  nonrisk  Medicare 
enrollees  to  be  covered  under  the  risk 
portion  of  the  contract  is  made  in  a 
nonbiased  manner. 
We  also  proposed  that  unless  HCFA 
determines  otherwise,  a  current  nonrisk 
Medicare  enrollee  may  remain  under  the 
reasonable  cost  provision  of  a  contract 
(that  is.  receive  reasonable  cost 
rehnbursment  for  all  covered  Part  A  and 
Part  B  services). 

As  noted  above,  under  the  provisions 
of  the  NPRM  an  organization  would 
have  to  enroll  two  new  Medicare 
enrollees  for  each  current  nonrisk 
Medicare  enrollee  it  wishes  (or  is 
required)  to  cover  under  the  risk 
portions  of  its  contract.  As  defined  in 
the  law  (section  114(c)(2)(D)  of  Pub.  L 
97-248).  a  new  Medicare  enrollee  is  an 
individual  entitled  to  Medicare  who  was 
not  enrolled  in  the  organization  in  which 
he  or  she  subsequently  enrolls  at  the 
time  the  organization  entered  into  a  risk 
contract,  or  at  any  previous  time  he  or 
she  was  entitled  to  Medicare. 

The  NPRM  also  included  provisions 
for  beneficiary  liability. 

•  An  item  or  service  not  covered 
under  Part  A  or  Part  B  is  the  financial 
responsibility  of  the  beneficiary  entitled 
to  both  Parts.  In  addition,  the 
beneficiary  enrolled  under  Part  B  only 
would  be  liable  for  services  covered 
under  Part  A. 

•  The  beneficiary  (or  someone  on  his 
or  her  behalf)  would  also  be  financially 
responsible  for  services  for  which 
Medicare  is  not  the  primary  payor  (that 
is,  services  covered  under  workers' 
compensation,  automobile  medical,  or 
no-fault  insurance,  or  any  liability 
insurance,  and,  under  certain 
circumstances,  an  employer  group 
health  plan).  An  organization  would  be 
able  to  offer  an  optional  supplemental 
benefit  plan,  which  pays  for  services  not 
covered  under  Parts  A  and  B  for 
enrollees  entitled  to  both  Parts,  or  Part 
A  services  and  items  and  services  not 
covered  under  Part  B  for  enrollees 
entitled  to  Part  B  only.  Payment  of 
premiums  or  other  charges  for  such  a 
plan  would  be  the  responsibility  of  the 
Medicare  enrollee. 

Medicare  deductibles  and  coinsurance 
would  be  the  responsibility  of  the 
Medicare  enrollees,  or  someone  on  their 
behalf.  If  the  organization  offers  a 
supplemental  plan  that  covers 
additional  services  and  pays  for 
Medicare  deductibles  and  coinsurance, 
the  amounts  attributable  to  each 
Medicare  enrollee  for  these  additional 
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services  and  payments  would  have  to  be 
computed  separately  and  disclosed  to 
enrollees  prior  to  their  selection  of  such 
plans.  Coverage  of  additional  services 
would  have  to  be  optional  for  the 
Medicare  enrollees  of  reasonable  cost 
organizations. 

E.  Contract  Requirements 

This  section  of  the  NPRM  contained 
proposals  to  implement  those  provisions 
of  section  1876  of  the  Act  that  pertain  to 
the  contract  between  HCFA  and  an 
eligible  organization  under  the  Medicare 
program.  Those  provisions  of  the  law 
include — 

•  Content  of  contract:  and 

•  Procedures  for  contract  termination, 
renewals,  and  changes  in  ownership. 

We  proposed  that,  in  order  to  be 
reimbursed  for  Medicare  services 
section  1876  of  the  Act.  an  eligible 
organization  would  have  to  sign  and 
submit  a  written  contract  that  meets  the 
requirements  of  the  regulations.  A 
contract  between  an  eligible 
organization  and  HCFA  would  be 
renewed  automatically  unless  the 
organization  of  HCFA  gives  notice  of  its 
intent  not  to  renew  the  contract,  as  set 
forth  in  the  proposed  regulations. 

We  did  not  include  in  the  proposed 
rules  a  specific  contractual  requirement 
that  an  organization  must  agree  to 
comply  with  title  VI  of  the  Civil  Rights 
Act  because,  since  all  entities  that 
furnish  Part  A  services  to  Medicare 
bcneRciaries  are  subject  to  the  civil 
rights  statute  and  regulations  (including 
those  at  45  CFR  80.4(a)  and  84.5(a]). 
inclusion  of  a  specific  requirement  in  the 
contract  is  not  necessary. 

F.  Reimbursement 

Under  the  NI^M.  eligible 
organizations  that  contract  under  the 
provisions  of  section  1876  of  the  Act 
would  be  reimbursed  on  either  a  risk  or 
a  reasonable  cost  basis.  Payment  made 
to  an  organization  under  section  1876  of 
the  Act^or  the  provision  of  covered 
Medicare  services  would  be  in  lieu  of 
payment  that  would  otherwise  be  made 
to  the  organization  for  covered  services 
under  sections  1814(b)  and  1833(a)  of  the 
Act. 

As  stated  in  the  NPRM.  in  addition  to 
the  payment  made  by  HCFA,  an 
organization  would  be  permitted  to 
charge  Medicare  enrollees  an  amount 
equal  to  the  actuarial  value  of  the 
deductible  and  coinsurance  for  which 
Medicare  enrollees  would  otherwise  be 
liable  had  they  not  enrolled  in  the 
organization.  Also,  there  are  a  number 
of  situations  where  Medicare  is  the 
secondary  payor  for  covered  services. 
For  example,  if  a  Medicare  enrollee 
receives  covered  services  from  the 


organization  for  which  the  enrollee  is 
entitled  to  benefits  under  a  workers' 
compensation  law  or  plan,  automobile 
medical  or  no-fault  insurance,  or  any 
liability  insurance,  or,  under  certain 
circumstances,  an  employer  group 
health  plan,  the  organization  would  be 
able  to  charge  the  insurance  carrier, 
employer,  or  other  entity  that  is 
responsible  to  pay  for  the  services. 

Alternatively,  the  organization  could 
charge  the  Medicare  enrollee  to  the 
extent  that  the  enrollee  has  been  paid 
by  the  law.  plan,  or  policy  for  those 
services.  In  addition,  in  the  case  of 
Medicare  enrollees  in  the  age  group  65- 
69  who,  through  employment,  have 
elected  their  employer's  health  benefits 
plan  over  Medicare,  the  organization 
could  charge  an  employer  group  health 
plan  for  services  for  which  Medicare  is  a 
secondary  payor.  The  regulations 
describe  these  situations,  including  the 
coordination  of  benefits,  and  emphasize 
Medicare's  secondary  liability. 

If  an  organization  furnishes 
supplemental  services  to  its  Medicare 
enrollees,  each  enrollee,  or  his  or  her 
representative,  would  be  liable  for 
payment  of  the  service.  This  would  not 
apply  to  the  additional  benefits 
furnished  without  charge  by  an 
organization  in  accordance  with  the 
provisions  of  its  risk  contract. 
Regardless  of  the  form  of  payment,  in  no 
case  could  the  sum  of  the  amounts  the 
organization  charges  its  Medicare 
enrollees  for  supplemental  services 
exceed  the  adjusted  community  rate 
(ACR)  (as  explained  below)  for  these 
services. 

We  proposed  that  we  would  pay  an 
organization  with  a  risk  contract,  in 
advance,  its  monthly  per  capita  rate  of 
payment  for  each  Medicare  enrollee.  As 
provided  in  the  amended  section  1876(a) 
of  the  Act.  this  amount  would  equal  95 
percent  of  the  organization's  adjusted 
average  per  capita  cost  (AAPCC)  for  the 
class  of  the  enrollee  (that  is,  a  group  of 
enrollees  that  is  constructed  on  the 
basis  of  actuarial  factors).  The  amount 
of  payment  made  under  this  section  of 
the  regulations  would  be  retroactively 
adjusted  when  necessary  to  take  into 
account  any  differences  between  the 
organization's  actual  number  of 
Medicare  enrollees  in  each  class  and  the 
number  of  individuals  estimated  to  be 
enrolled  in  each  class  in  determining  the 
amount  of  advance  payment.  When 
necessary,  HCFA  would  conduct  an 
annual  reconciliation  for  a  contract 
period  to  assure  that  the  organization 
has  received  the  proper  payment 
amount  from  HCFA  for  the  contract 
period. 

The  NPRM  allowed  a  risk 
organization  to  elect  direct 


reimbursement  by  HCFA  to  hospitals 
that  furnish  covered  inpatient  hospital 
services  to  the  organization's  Medicare 
enrollees.  This  election  would  be 
binding  for  the  entire  contract  period, 
and  we  would  pay  the  hospital  directly 
for  the  covered  inpatient  hospital 
services  provided  to  the  organization's 
Medicare  enrollees.  Each  month,  we 
would  deduct  from  the  organization's 
per  capita  payment  an  amount  we 
estimate  we  would  pay  to  hospitals  on 
behalf  of  the  organization's  Medicare 
enrollees  and  administrative  costs  we 
would  expect  to  incur  in  making  those 
payments  to  hospitals. 

We  explained  in  the  NPRM  that  the 
AAPCC  is  an  actuarial  estimate  made 
by  HCFA  before  an  eligible 
organization's  contract  period  begins. 
The  AAPCC  is  an  estimate  of  the 
average  per  capita  cost  that  would  have 
been  incurred  by  Medicare  on  behalf  of 
each  class  of  Medicare  enrollee  of  the 
organization  if  that  class  of  enrollee  had 
received  its  covered  services  from 
providers  and  suppliers  other  than  an 
eligible  organization  in  the  same  or 
similar  geographic  area  served  by  the 
organization.  We  proposed  that  an 
organization  would  receive  notification 
at  least  90  days  before  the  beginning  of 
the  organization's  contract  period  of  the 
AAPCC  for  each  class  of  Medicare 
enrollee  the  organization  anticipates 
having  enrolled  for  that  contract  period. 

Although  by  definition  the  AAPCC  is 
an  estimate,  the  statute  (section 
1876(a)(4)  of  the  Act)  requires  that  the 
method  of  calculation  of  the  AAPCC 
ensure  "actuarial  equivalence"  in 
comparing  the  health  care  needs  of 
Medicare  beneficiaries  enrolled  in  an 
eligible  organization  and  those 
beneficiaries  who  receive  care  outside 
an  eligible  organization  (for  example,  in 
a  fee-for-service  setting).  The  law 
(section  114(c)(4)  of  Pub.  L.  97-248)  also 
requires  that  we  notify  Congress  that  we 
are  reasonably  certain  the  methodology 
we  have  developed  for  calculating  the 
AAPCC  will  assure  actuarial 
equivalence.  The  NPRM  described  the 
method  of  calculating  the  AAPCC  in 
general  terms  based  on  the  method  that 
HCFA  has  used  in  the  past  to  calculate  a 
retrospective  AAPCC,  except  that  the 
new  calculation  would  be  made 
prospectively. 

The  NPRM  specified  that  ;in 
organization  that  contnicls  on  a  risk 
basis  would  be  required  to  ilrtrrmine. 
using  a  prescribed  method  of 
compulation,  its  per  capita  financial 
requirements  (reduced  by  Medicare 
deductibles  and  coinsurance)  for 
furnishing  Medicare  covered  services  to 
its  Medicare  enrollees.  We  use  the  term 
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"adjusted  community  rate"  (ACR)  to 
describe  these  flnancial  requirements. 
The  ACR  is  the  equivalent  of  the 
premium  that  the  risk  orgaaization 
would  have  charged  to  Medicare 
enrollees  independently  of  Medicare 
payments  using  the  same  rates  as 
charged  to  non-Medicare  enrollees,  if 
the  benefit  package  is  limited  to  covered 
Medicare  services. 

We  provided  in  the  NPRM  that  if  an 
organization's  proposed  ACR  is  less 
than  the  average  of  the  per  capita  rates 
of  payment  to  be  made  to  the 
organizaion.  the  organization  would 
either  thave  to  provide  its  Medicare 
enrollees  with  additional  benefits  or 
accept  a  reduced  monthly  payment  from 
HCFA.  The  additional  beneHts  could  be 
either  health  beneHts  beyond  the 
required  Parts  A  and  B  services:  or  a 
reduction  in  the  organization's  premium 
rate  or  in  other  charges  for  services 
furnished  to  the  enrollee;  or  a 
combination  of  these  benefits. 

The  organization's  calculation  of  its 
ACR  would  be  subject  to  review  and 
approval  by  HCFA.  When  the 
organization  submits  its  ACR 
calculation,  it  would  have  to  include 
adequate  supporting  data,  including 
copies  of  any  annual  premium  reports 
submitted  to  other  government  agencies 
(for  example.  Office  of  Personnel 
Management,  Office  of  Health 
Maintenance  Organizations  in  the  Public 
Health  Service,  and  State  Medicaid 
agencies). 

Section  114  of  Pub.  L.  97-248  made 
very  few  changes  in  the  provisions 
relating  to  reimbursement  of 
organizations  with  a  reasonable  cost 
contract.  Therefore,  the  proposed 
regulations  for  these  organizations  were 
similar  to  the  principles  of 
reimbursement  of  cost-basis  HMOs 
found  in  the  current  regulations  at  42 
CFR  Part  405.  Subpart  T  (§§  405.2040 
through  405.2047).  However,  we  did 
state  in  the  NPRM  that  we  are  reviewing 
several  payment  issues,  including  using 
an  organization's  AAPCC  as  an  overall 
limit  on  reasonable  costs  and  the 
existing  provisions  that  allow 
exceptions  to  Medicare's  usual  payment 
methods. 

The  following  two  provisions  that  are 
currently  included  in  the  Subpart  T 
regulations  were  not  included  in  the 
proposed  regulations: 

•  The  exception  to  the  Medicare  rule 
set  forth  in  §  405.455  on  payments  at  the 
lower  of  costs  or  charges. 

•  The  exception  to  payment  of 
reasonable  charges,  as  defined  in 
Subpart  E  of  42  CFR  Part  405.  in  the  case 
of  emergency  services,  urgently  needed 
services,  and  other  services  for  which 


the  organization  assumes  fmancial 
responsibility. 

In  addition,  reinsurance  costs  would 
not  be  allowable  in  any  situation. 

The  NPRM  also  required  that  an 
organization  reimbursed  on  a 
reasonable  cost  basis  would  have  to 
submit  to  HCFA  the  following  reports 
for  each  contract  period: 

•  A  budget  and  enrollment  forecast 
submitted  at  least  90  days  before  the 
start  of  the  contract  period. 

•  Quarterly  interim  cost  reports  (less 
frequently  for  experienced 
organizations). 

•  A  final  cost  report  submitted  to  us 
not  later  than  180  days  after  the  end  of 
the  contract  period. 

G.  Appeals 

The  NPRM  included  provisions 
dealing  with  the  rights  of  both 
beneficiaries  and  eligible  organizations 
to  appeal  adverse  initial  determinations, 
which  we  defined  in  the  proposed  rule. 

III.  Discussion  of  Comments 

As  noted  above,  we  received  over 
30.000  items  of  correspondence  on  the 
proposed  rule.  All  but  75  of  these  items 
were  comments  from  chiropractors  and 
their  patients  regarding  the  availability 
of  chiropractic  services  from  eligible 
organizations.  The  remaining  75  letters 
cover  a  broad  range  of  issues  and 
represent  the  views  of  national.  State, 
and  local  health  associations:  providers 
and  suppliers  of  health  care  services: 
potential  eligible  organizations:  Federal 
and  State  government  agencies; 
actuaries:  members  of  Congress;  a  State 
governor:  a  beneficiary  organization; 
and  a  HCFA  regional  office. 

The  comments  received  and  our 
responses  to  those  comments  are 
grouped  by  subject  area  and  are  as 
follows: 

A.  Definitions  (§417.401) 

Comment:  Several  commenters 
objected  to  the  term  "geographic  area" 
that  is  described  as  the  area  within 
which  the  organization  furnishes,  or 
arranges  for  furnishing,  the  full  range  of 
services  that  it  offers  to  its  Medicare 
enrollees  (§  417.401).  Most  of  these 
commenters  prefer  that  these 
regulations  adopt  instead  the  terms 
"service  area"  and  "enrollment  area",  as 
are  used  in  the  current  Subpart  T 
regulations.  The  commenters  believe 
that  the  term  geographic  area  is  too 
broad,  inexact,  and  confusing  and 
implies  inclusion  of  enrollees  whose 
residences  may  be  located  outside  the 
organization's  service  area. 

Response:  The  Subpart  T  regulations 
make  a  distinction  between  the  terms 
"service  area"  (defined  as  the  area  in 


which  the  organization  offers  its  full 
range  of  covered  Medicare  items  and 
services  to  its  Medicare  enrollees)  and 
"enrollment  area"  (defined  as  the 
geographic  area  encompassing  the 
residences  of  its  enrollees.  which  may 
include  locations  outside  the 
organization's  service  area  where  it 
offers  less  than  the  full  range  of  covered 
Medicare  items  and  services).  Section 
1876(c)(2)  of  the  Act  requires  the 
organization  to  provide  to  enrollees  the 
full  range  of  covered  Medicare  services 
"which  are  available  to  individuals 
residing  in  the  geographic  area  served 
by  the  organization."  We  have  adopted 
the  term  "geographic  area"  because  it  is 
used  exclusively  in  the  statute  and 
because  it  eliminates  the  obsolete 
distinction  between  service  and 
enrollment  areas.  We  have  specified  in 
the  definition  in  §  417.401,  and  in  the 
discussion  of  services  in  §§  417.414  and 
417.416,  that  organizations  must  furnish 
the  full  range  of  services  to  all  Medicare 
enrollees.  These  services  must  be  made 
available  and  accessible  to  each  of 
these  enrollees.  While  the  terms 
"service  area"  and  "enrollment  area" 
are  obsolete  for  purposes  of  contracts 
under  Subpart  C  of  Part  417,  they  will 
continue  to  apply  to  contracts  under 
Subpart  T  of  Part  405. 

Comment:  One  commenter  suggested 
that  the  definition  of  "urgently  needed 
services"  as  set  forth  in  §  417.401  should 
be  modified  to  require  that  these 
services  are  necessary  because  of  an 
unforeseen  health  problem  or  one  that  is 
not  reasonably  postponable.  The 
commenter  believes  that  these  changes 
would  preclude  coverage  when 
individuals  who  need  surgery  or  other 
treatment  voluntarily  leave  the 
organization's  geographic  area  to  obtain 
services  from  out-of-plan  providers. 

Response:  We  have  revised  the 
definition  of  "urgently  needed  services" 
to  include  the  commenter's  suggested 
change. 

Comment:  Several  commenters 
requested  clarification  of  the  definition 
of  "urgently  needed  services"  when  an 
enrollee  who  is  "locked-in"  to  the 
organization  for  services  is  temporarily 
absent  from  the  organization's 
geographic  area  or  when  the  enrollee 
temporarily  changes  residence.  The 
commenters  were  concerned  that  some 
organizations  would  encourage  their 
Medicare  enrollees  to  disenroll  so  that 
these  organizations  would  not  incur 
liability  for  emergency  or  urgently 
needed  services  furnished  outside  of  the 
plan. 

Response:  As  stated  in  §  417.414(c),  an 
organization  is  financially  responsible 
for  emergency  and  urgently  needed 
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services  furnished  out-of-plan.  even  if 
furnished  without  the  organization's 
approval.  Furthermore,  the  orgnnization 
must  not  in  any  way  encourage  a 
Medicare  enrollee  to  disenroll  except  in 
very  limited  circumstances  as  set  forth 
in  5  417.460  (for  example,  when  the 
enrollee  permanently  moves  out  of  the 
organization's  geographic  area).  If  the 
enrollee  expresses  intent  to  return 
within  90  days  to  his  or  her  permanent 
residence  within  the  organization's  area, 
the  move  cannot  be  considered  to  be 
•  permanent.  The  organization,  in  this 
situation,  would  be  responsible  for 
emergency  and  urgently  needed  ser\'ices 
provided  outside  the  organization's 
geographic  area. 

Of  course,  an  enrollee  may  choose  to 
disenroll  from  the  organization  rather 
than  to  hmit  his  or  her  entitlement  of 
out-of-plan  services  to  those  that  are 
emergency  or  urgently  needed.  In  this 
case,  the  disenrollmenf  would  be 
effective  no  later  than  the  first  day  of 
the  month  following  a  full  calendar 
month  after  the  notice  of  disenrollment 
is  signed,  and  all  restrictions  on  the  use 
of  Medicare  services  would  cease  on 
that  date. 

Comment:  Some  commenters  asked 
whether  the  term  "current  nonrisk 
Medicare  enrollee"  includes  those 
Medicare  beneficiaries  that  purchase,  on 
a  fee-for-service  basis,  supplemental 
services  from  an  organization  or  those 
beneficiaries  who  disenroll  from  an 
organization  prior  to  the  effective  date 
of  these  regulations. 

Response:  The  deflnition  of  "current 
nonrisk  Medicare  enrollee"  includes 
only  those  Medicare  beneficiaries  who 
are  enrolled  in  an  organization  under  an 
existing  cost  contract  under  either 
section  1876  of  the  Act  as  it  existed  prior 
to  Pub.  L  97-248  or  section  1833(a)(1)(A) 
of  the  Act.  (The  latter  applies  to  health 
care  prepayment  plans  under  Medicare 
Part  B.)  The  deHnition  includes 
Medicare  enrollees  who  disenroll  and 
later  reenroll  in  the  same  organization, 
regardless  of  the  timing  of  the 
disenrollment. 

B.  Eligibility  and  Contracting 
Requirements  and  Conditions 
(§§417.404  Through  417.418) 

Comment:  Several  commenters 
wanted  to  know  which  agency  or 
individual  in  the  Department  will  have 
ongoing  responsibility  for  determining  a 
CMP's  continuing  compliance  with  the 
applicable  requirements  contained  in 
these  regulations. 

Response:  We  have  revised  i  417.406 
to  clarify  that  the  Assistant  Secretary 
for  Health  has  the  ongoing  responsibility 
for  monitoring  entities  that  have 
contracted  with  HCFA  to  assure  that 


they  continue  to  meet  the  definition  of 
an  eligible  organization. 

Comment  Many  commenters  asked 
for  clarification  of  the  defmition  of  a 
CMP.  including  whether  a  preferred 
provider  organization  (PPO)  or  other 
types  of  organizations  may  be 
determined  to  qualify  as  eligible 
organizations  under  the  CMP  definition. 

Response:  Any  entity  that  meets  the 
defmition  in  S  417.407  may  be  found  to 
be  an  eligible  organization.  There  is 
nothing  in  th?  statute  or  these 
regulations  that  prohibitis  a  PPO.  a 
medical  service  corporation,  or  any 
similar  organization  from  being  a  CMP. 
if  it  is  organized  in  a  manner  that 
enables  it  to  meet  the  defmition  in  the 
statute  and  the  regulations.  For  example, 
a  CMP  must  assume  full  fmancial  risk 
on  a  fixed  prospective  prepaid  basis  in 
exchange  for  services  that  must  be 
provided  without  regard  to  frequency, 
extent,  or  kind.  In  addition,  physician 
services  must  be  provided  primanly  by 
physicians  who  are  employees  or 
partners  of  the  organization  or  who  are 
under  contract  to  the  organization. 
CMPs  must  also  be  organized  under 
State  law  and  have  adequately  provided 
against  the  risk  of  insolvency. 

Comment:  One  commenter  requested 
that  we  specify  timeframes  for  the 
contract  application  process  described 
in  §  417.408,  especially  a  time  limit  on 
HCFA's  notice  of  approval  or 
disapproval. 

Response:  We  expect  that  the  contract 
application  process  will  encompass 
much  exchange  of  information  and 
negotiation  between  the  parties.  In  some 
cases,  this  will  be  a  relatively  quick 
procedure:  in  others,  the  negotiation 
process  may  become  prolonged. 
Therefore,  we  do  not  believe  that  we 
should  set  specific  timeframes  for  this 
applications  process.  We  also  note  that 
it  is  not  HCFA's  policy  to  set  timeframes 
for  the  approval  process  of  contract  or 
provider  participation  agreements.  In 
any  case,  we  will  try  to  review 
applications  as  expeditiously  as 
possible. 

Comment:  A  commenter  protested  our 
policy  of  allowing  CMPs  to  contract  on  a 
reasonable  cost  basis  even  though  they 
offer  less  than  all  covered  Medicare 
services  available  in  their  geographic 
area  ({  417.410(f)(3)).  However,  an  HMO 
is  required  to  offer  all  these  services 
even  if  it  is  seeking  a  reasonable  cost 
contract. 

The  conmienter  believes  that  there  is 
no  statutory  basis  for  this  distinction 
and  that  the  requirements  should  be  the 
same  for  HMOs  and  CMPs. 

Response:  We  agree  with  the 
commenter's  arguments  and  have 
deleted  the  exception  for  CMPs  that 


offer  less  than  the  full  package  of 
Medicare  covered  services  in  the  area. 

Comment:  A  large  number  of 
commenters  objected  to  our  waiver 
criteria  for  eligible  organizations  whose 
enrolled  population  consists  of  over  50 
percent  Medicare  and  Medicaid 
beneficiaries.  We  specified  in  the  NPRM 
(49  FR  22201)  that  we  would  consider 
waiving  the  composition  of  enrollment 
standard  for  an  organization  that  is 
attempting  to  enroll  non-Medicare  and 
non-Medicaid  beneficiaries  and  whose 
geographic  area  is  composed  of  over  50 
percent  Medicare  and  Medicaid 
beneficiaries.  However,  if  a  waiver  is 
granted,  an  organization  may  not  be 
composed  of  more  than  75  percent 
Medicare  and  Medicaid  beneficiaries 
and  in  no  case  may  the  percentage  of 
those  beneficiaries  in  the  organization 
exceed  their  percentage  in  the 
organization's  geographic  area. 

Some  of  these  commenters  believe 
that  HCFA  does  not  have  the  authority 
to  set  a  limit  on  the  percentage  of 
Medicare  and  Medicaid  enrollees  under 
the  waiver.  Other  commenters  stated 
that  such  a  limit  is  inconsistent  with 
Medicaid  regulations  (42  CFR  434.26,  48 
FR  54013  (November  30. 1983)).  which 
exempt  certain  organization  from  the 
composition  requirement  and  permit 
waivers  for  certain  other  organizations 
with  no  limit  on  the  percentage  of 
Medicare  and  Medicaid  enrollees. 
Commenters  also  stated  that  placing  a 
limit  on  composition  percentages  is 
contrary  to  the  statute's  intent  because 
it  unnecessarily  hmits  the  number  of 
organizations  that  could  qualify  to 
contract.  Other  commenters  indicated 
that  this  requirement  would  force 
organizations  that  currently  serve 
Medicare  enrollees  (for  example, 
organizations  participating  in  HCFA 
demonstration  projects)  to  withdraw 
service  from  Medicare  enrollees  in  order 
to  reduce  their  Medicare  population  and. 
thus,  meet  the  HCFA  contract  standards. 

Response:  The  statute  (section 
1876(fi(l)  of  the  Act)  specifies  that  no 
more  than  50  percent  of  an 
organization's  enrollees  may  be 
Medicare  and  Medicaid  enrollees.  In 
recognition  of  the  fact  that  there  may 
occasionally  be  extenuating 
circumstances  that  make  it  desirable  to 
waive  this  requirement,  as  part  of  Pub. 
L.  97-248.  Congress  added  section 
1876(f)(2)  to  the  Act.  which  allows 
modification  or  waiver  of  this 
requirement  if  special  circumstances 
warrant  and  if  the  organization  has 
tdken  and  is  making  reasonable  effort  to 
enroll  individuals  other  than  Medicare 
and  Medicaid  beneficiaries. 
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We  agree  with  the  commenters  that 
the  provisions  of  the  NPRM  were  overly 
restrictive.  Therefore,  we  have  revised 
S  417.413  to  remove  the  75  percent  limit 
on  Medicare  and  Medicaid 
beneficiaries.  However,  we  are  retaining 
the  requirement  that  HCFA  will  not 
grant  a  waiver  that  would  permit  the 
percentage  of  Medicare  and  Medicaid 
cnrollees  in  an  organization  to  exceed 
the  percentage  of  those  beneficiaries  in 
the  organization's  geographic  area. 

However,  we  are  concerned  that 
otherwise  qualified  eligible 
organizations  currently  participating  in 
HCFA  demonstration  projects  may  not 
be  able  to  qualify  for  a  contract  under 
these  regulations  on  the  basis  of  their 
failure  to  meet  the  requirements  for  a 
waiver,  and  that  failure  to  qualify  could 
disrupt  service  to  Medicare 
beneficiaries.  Therefore,  we  are 
including  in  these  final  regulations  a 
new  paragraph  (e)(3)  to  $  417.413  that 
permits  us,  on  a  case-by-case  basis,  to 
grant  exceptions  to  this  standard  for 
eligible  organization  applicants  that  are 
participating  in  operational 
demonstration  projects  currently  funded 
by  HCFA.  even  though  the  organizations 
do  not  meet  the  waiver  criteria 
described  above. 

Requests  for  exceptions  under  this 
special  provision  will  be  evaluated,  in 
part,  on  the  magnitude  and  substance  of 
the  organization's  effort  to  enroll 
members  who  are  not  Medicare  or 
Medicaid  beneficiaries.  It  is  expected 
that  an  organization  will  not  require  an 
exception  for  more  than  three  years 
from  the  date  the  organization  operating 
the  demonstration  project  enters  into  a 
contract  under  these  final  regulations. 
However,  HCFA  may  extend  the 
exception  for  more  than  this  three-year 
period  if  certain  special  circumstances 
continue  to  exist  and  it  is  in  the  best 
interest  of  the  Medicare  program  to  do 
so.  For  example,  HCFA  may  grant  an 
extension  if  the  organization  services  a 
population  that  is  medically 
underserved  or  if  the  termination  of  the 
exception  would  leave  a  majority  of  the 
organization's  Medicare  enrollees 
without  access  to  prepaid  care. 

Comment:  Some  of  the  commenters 
objected  to  the  requirements  set  forth  in 
the  proposed  operating  experience  and 
enrollment  standard  for  risk 
organizations  (§  417.413|b)).  Specifically, 
these  commenters  believe  that  these 
requirements  would  prohibit  newly 
established  organizations  from 
qualifying  for  contracts  and  that  the 
minimum  requirements  should  be 
subject  to  waiver  or  some  sort  of  phase- 
in  period  during  which  the  organization 
could  solicit  new  enrollments. 


Response:  As  explained  in  the  NPRM 
(49  FR  22201),  the  enrollment 
requirement  of  5,000  enrollees  for  urban 
risk  organizations  in  {  417.413(b)(1)  is 
specified  in  the  statute  (section 
1876(g)(1)  of  the  Act).  The  minimum 
Medicare  enrollment  for  these 
organizations  (75  members)  set  forth  in 
that  section  of  the  regulations  is  the 
least  number  of  Medicare  enrollees  we 
believe  is  necessary  to  assure  an 
adequate  base  for  calculating  an 
organization's  ACR  and  to  justify  our 
administrative  costs  for  entering  into  a 
contract  with  an  organization. 

With  regard  to  rural  organizations 
with  risk  contracts,  although  the  statute 
did  not  specify  nor  give  any  direction 
concerning  the  determination  of  the 
minimum  numer  of  enrollees  necessary, 
we  believe  that  the  enrollment  must  be 
sufficient  to  permit  calculation  of  an 
ACR  and  to  justify  our  administrative 
costs  for  entering  into  a  contract. 
Therefore,  we  specified  in  the  NPRM 
that  these  organizations  must  have  1.500 
enrollees,  at  least  75  of  whom  must  be 
Medicare  enrollees. 

Contrary  to  the  commenters' 
expectation,  we  believe  that  these 
minimum  requirements  will  permit  many 
more  organizations  to  qualify  for  risk 
contracts  because  they  are  much  less 
stringent  than  the  requirements 
contained  in  the  current  Subpart  T 
regulations.  Therefore,  we  have  not 
changed  these  minimum  enrollment 
requirements. 

Comment:  A  commenter  observed  that 
§  417.413(c)(2)  requires  that  an  eligible 
organization  must  have  at  least  75 
Medicare  enrollees  before  it  could 
qualify  to  contract  with  HCFA  on  a 
reasonable  cost  basis.  The  commenter 
believes  that  the  unintended  result  of 
this  requirement  is  to  prevent  any  newly 
established  organization  from 
contracting  with  HCFA. 

Response:  We  have  revised  that 
section  to  permit  contracting  on  a  cost 
basis  if  the  organization  either  has  at 
least  75  Medicare  enrollees  or  a  plan 
acceptable  to  us  for  achieving  this 
minimum  enrollment  within  two  years  of 
the  beginning  of  its  initial  contract 
period. 

Comment:  One  commenter  suggested 
that  the  language  of  §  417.414(c)(2). 
which  states  that  an  organization  is 
financially  responsible  for  services 
furnished  outside  its  delivery  system  if 
upon  appeal  it  is  found  that  the  enrollee 
was  entitled  to  have  the  services 
furnished  by  the  eligible  organization,  is 
troublesome  and  needs  clarification. 
The  commenter  is  concerned  that  this 
provision  could  be  interpreted  to  mean 
that  any  time  an  enrollee  obtains 


services  outside  of  the  organization  he 
or  she  would  be  entitled  to 
reimbursement  for  those  services  if  they 
are  services  that  the  organization  is 
required  to  furnish.  The  commenter 
would  prefer  that  the  regulations 
specifically  state  that  an  enrollee  must 
at  least  attempt  to  receive  the  services 
from  the  organization  and  that  the 
organization  must  refuse  to  furnish  the 
services  before  the  enrollee  goes  out  of 
plan. 

Response:  We  agree  with  this 
comment  and  have  made  a  clarifying 
change  to  §  417.414(c)(2). 

Comment:  As  mentioned  earlier,  we 
received  over  30,000  pieces  of 
correspondence  (the  overwhelming 
majority  of  which  were  letters  from 
individual  patients)  concerning  eligible 
organization  and  the  provision  of 
chiropractic  services.  These  commenters 
suggested  that  the  regulations  be  revised 
to  ensure  that  Medicare  enrollees  of 
these  organizations  receive  chiropractic 
services  from  a  chiropractor.  We 
received  similar  letters  from 
representatives  of  other  types  of 
practitioners  including  dentists, 
psychologists,  and  others  urging  that  the 
choice  of  practitioners  not  be  left  to  the 
organization. 

Response:  The  proposed  regulations 
(§  417.414(b)(3))  stated  that  if  more  than 
one  type  of  practitioner  is  qualified  to 
perform  a  service,  the  eligible 
organization  may  select  the  type  of 
practitioner  to  be  used.  Under  the  law 
(section  1861(r)(5)  of  the  Act),  Medicare 
covered  chiropractic  services  are  limited 
to  treatment,  by  manual  manipulation  of 
the  spine,  of  subluxations  of  the  spine 
that  are  demonstrated  by  x-ray  to  exist. 
An  organization  may  hire  or  make 
arrangements  with  a  chiropractor  to 
treat  subluxation  of  the  spine,  or  may 
choose  any  other  practitioner  who  is 
qualified  under  State  law  to  perform  this 
service. 

We  believe  that  eligible  organizations 
should  be  free  to  organize  their  service 
delivery  in  the  most  efficient  manner 
possible.  It  is  important  that  they  have 
the  option  of  choosing  which 
practitioner  they  will  use  to  furnish  a 
given  service,  as  long  as  all  Medicare 
covered  services  are  available  to  the 
enrollee  and  high  quality  service  is 
furnished.  Therefore,  we  have  made  no 
revision  in  the  regulations  to  require 
that  organizations  hire  or  contract  with 
specific  types  of  practitioners,  including 
chiropractors,  psychologists,  dentists, 
and  others. 

Comment:  One  commenter  suggested 
that  the  definition  of  physicians  who 
supervise  other  health  care 
professionals  directly  involved  in 


1322  Federal  Register  /  Vol.  50.  No.  7  /  Thursday.  January  10.  1985  /  Rules  and  Regulations 


patient  care  is  loo  broad.  The 
commenter  suggested  that  the  word 
"physician"  be  replaced  with  "doctors 
of  medicine  and  osteopathy. ' 

Response:  We  do  not  believe  that  it  is 
necessary  to  hmit  the  definition  of 
physician  to  doctors  of  medicine  and 
osteopathy  for  purposes  of  supervising 
the  heahh  care  services  furnished  by 
nonphysicians.  Section  1861(r)  of  the  Act 
defines  the  word  "physician"  as  any 
number  of  professionals,  including 
doctors  of  medicine  or  osteopathy, 
doctors  of  dentistry,  podiatrists, 
chiropractors,  and  optometrists  (with 
limitations  as  specified  in  sections 
1861(r)  (3).  (4).  and  (5)  of  the  Act. 
respectively).  The  qualifications  of  the 
physician  providing  supervision  should 
be  governed  by  the  nature  of  the 
services  being  furnished.  For  example, 
the  provision  of  covered  foot  care 
services  could  be  supervised  by  a 
podiatrist  (if  podiatrists  are  legally 
authorized  in  the  State  to  perform  the 
services).  Also,  we  believe  an 
organization  should  be  free  to  organize 
the  delivery  of  services  in  any  manner  it 
sees  fit.  consistent  with  law  and 
regulations. 

Comment:  One  commenter  is  of  the 
opinion  that  the  quality  assurance 
requirements  (§417.418)  that 
organizations  must  meet  are  too  weak 
and  fail  to  mention  quality  of  care. 

Response:  We  believe  that  firm 
quality  assurance  standards  are  vital 
once  this  innovative  prooram  for 
Medicare  beneficiaries  is  established. 
Therefore,  the  quality  assurance 
standards  include  a  requirement  that 
action  must  be  taken  to  remedy 
inappropriate  or  substandard  services  or 
services  inappropriately  denied.  In 
addition,  the  enrollee  has  access  to 
grievance  and  appeal  procedures  both 
within  and  outside  the  oni^anization.  in 
accordance  with  S§  417.600  through 
417.638  Also,  we  have  chosen  to 
implement  review  by  utilization  and 
quahty  control  peer  review 
organizations  (PROs)  under  5  417.478  for 
organizations  in  these  regulations.  We 
believe  that  the  quality  assurance 
provisions  in  these  regulations  are 
adequate  if  they  are  fully  enforced.  We 
intend  to  do  this  and.  if  experience 
indicates  a  need  for  additional 
standards,  they  will  be  added  to  the 
regulations. 

Comment:  Several  commenters 
suggested  that  the  Assistant  Secretary 
for  Health  should  have  responsibility  for 
assuring  CMP.  as  well  as  HMO. 
compliance  with  the  quality  assurance 
requirements. 

Response:  The  quality  assurance 
requirements  under  Medicare  and  title 
XIII  of  the  Public  Health  Service  Act  are 


basically  the  same.  The  Assistant 
Secretary  for  Health  is  responsible  for 
determining  whether  an  HMO  or  CMP 
meets  the  qualifications  necessary  to  be 
an  eligible  organization.  However,  we 
believe  that  HGFA  should  have 
responsibility  for  assuring  that  quality 
assurance  requirements  continue  to  be 
met  by  these  organizations.  The 
provision  of  quality  health  care  to 
beneficiaries  enrolling  in  eligible 
organization  is  of  paramount  interest  to 
HCFA.  The  number  of  beneficiaries 
enrolling  in  these  organizations  is 
expected  to  increase  significantly  under 
these  regulations,  and  we  intend  to 
devote  considerable  energy  to  the 
review  and  assessment  of  all  eligible 
organizations'  quality  assurance 
programs. 

Comment:  Several  commenters 
requested  that  the  regulations  include  a 
discussion  of  the  provision  of  hospice 
care  to  Medicare  enrollees  of  eligible 
organizations.  The  commenters  believe 
that  some  sort  of  special  arrangements 
are  necessary  because  the  hospice 
regulations  (42  CFR  Part  418.  Hospice 
Care,  published  in  the  Federal  Register 
on  December  16. 1983  (48  FR  56008)) 
specify  that  Medicare  beneficiaries  who 
elect  hospice  benefits  must  waive  (with 
certain  exceptions)  their  right  to  receive 
medical  services  that  are  related  to  the 
terminal  condition  or  a  related  condition 
from  any  supplier  or  provider  except  the 
designated  hospice.  The  commenters 
maintained  that  the  NPRM  does  not 
clearly  state  how  this  benefit  would  be 
m.anaged  for  an  enrollee  of  an 
organization. 

Response:  The  statute  (section 
1812(d)(2)  of  the  Act)  requires  that  an 
enrollee  who  elects  care  from  a  hospice 
must  waive  his  or  her  right  to  receive 
services  related  to  the  enrollee's 
terminal  condition  from  the  eligible 
organization  in  which  he  or  she  is 
enrolled.  The  individual  may  continue  to 
receive  services  that  are  not  subject  to 
the  hospice  election  from  the 
organization:  that  is.  any  service, 
whether  related  to  the  terminal 
condition  or  not.  from  his  or  her 
attending  physician  if  the  physician  is 
an  employee  or  contractor  of  the 
organization  and  is  not  employed  or 
under  contract  to  the  hospice,  and  any 
services  not  related  to  the  terminal 
condition.  See  42  CFR  41&24(e)  (48  FR 
56008.  December  16. 1963).  These 
services  will  be  reimbursed  by  Medicare 
on  a  fee-for-service  basis.  If  the 
individual  revokes  the  election  of 
hospice  benefits  as  described  in  §  418.28 
or  the  hospice  benefits  are  exhausted, 
the  individual  may  again  seek  all 
services  from  the  organization.  These 
services  will  also  be  reimbursed  on  a 


fee-for-service  basis  until  the  capitation 
payment  resumes. 

However,  these  regulations  provide 
that  Medicare  beneficiaries  cannot 
enroll  in  an  eligible  organization  while 
they  are  receiving  hospice  care.  This  is 
because  the  nonhospice  services 
furnished  to  a  Medicare  enrollee  who 
has  elected  the  hospice  benefit  are  so 
limited  that  it  is  not  practical  for  an 
organization  to  enroll  an  individual 
already  receiving  hospice  care  on  a 
capitation  basis.  Of  course,  an 
individual  who  revokes  or  exhausts  his 
or  her  hospice  benefit  would  be  eligible 
to  enroll  in  an  organization  during  the 
next  open  enrollment  period. 

We  have  revised  these  regulations  by 
adding  new  SS  417.414(b)(3).  417.422(c). 
and  417.440(c)  to  include  clearly  the 
policy  described  above.  See  the 
comments  and  responses  contained  in 
section  III.  F.  below  for  a  discussion  of 
payment  to  an  eligible  organization  for  a 
Medicare  enrollee  who  elects  hospice 
benefits. 

C  Enrollment,  Disenrollmenl,  and 
Reenrollment 

Comment:  In  the  NPRM.  we  requested 
comments  on  the  idea  of  requiring  that 
all  the  eligible  organizations  in  a  single 
geographic  area  hold  a  coordinated  open 
enrollment  period.  We  received 
numerous  comments  on  this  issue.  Many 
of  the  commenters  believe  such  a 
requirement  would  be  overly  intrusive 
and  would  create  many  operational 
problems  for  organizations.  Other 
commenters  were  in  favor  of  this 
requirement  since  it  would  be  beneficial 
to  both  Medicare  beneficiaries  and 
organizations.  In  addition,  since  there 
were  no  details  of  how  such  a 
coordinated  period  would  be 
implemented,  several  commenters 
requested  that  a  separate  NPRM  be 
published  concerning  this  issue. 

Response:  Section  2350(a)  of  Pub.  L. 
98-369.  enacted  on  July  18. 1984. 
amended  section  1876(c)(3)(A)  of  the  act 
to  require  that  we  establish,  for  each 
geographic  area  served  by  more  than 
one  eligible  organization,  a  single  30-day 
period  each  year  during  which  all  the 
organizations  must  allow  open 
enrollment.  The  statute  permits  us  to 
phase  in  this  requirement  over  a  period 
of  three  years.  The  variety  of  comments 
we  received  reflects  the  complexity  of 
implementing  this  provision.  Therefore, 
we  are  not  including  this  new 
requirement  in  these  final  regulations, 
but  rather  will  publish  it  in  a  separate 
rulemaking  document.  (See  section  IV. 
of  this  preamble  for  a  further  discussion 
of  Pub.  L.  98-369.) 
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Comment:  One  commenter  suggested 
that,  in  addition  to  requiring  coordinated 
open  enrollment  periods,  HCFA  should 
contract  with  a  health  "broker"  to  assist 
beneficiaries  in  comparing  plans  offered 
in  the  same  geographic  area  and  to  help 
them  make  the  best  personal  choice 
among  the  competing  organizations. 
Alternatively,  the  commenter  suggested 
that  the  Federal  government  could  serve 
as  the  "broker." 

Response:  HCFA  is  currently 
conducting  a  demonstration  project  to 
test  the  health  broker  concept. 
Depending  upon  the  results  of  this  study, 
we  will  consider  ways  to  increase  the 
efficiency  of  consumer  choice  among 
eligible  organizations.  Concerning  the 
alternative,  we  believe  that  it  is 
inappropriate  for  Federal  personnel  to 
intervene  in  a  Medicare  beneficiary's 
choice  of  plan. 

Comment-  One  commenter  objected  to 
the  fact  that  organizations  are  required 
to  enroll  beneficiaries  w^o  are  entitled 
only  to  Medicare  Part  B. 

Response:  Section  1876(d)  of  the  Act 
states  that  every  individual  entitled  to 
benefits  under  Medicare  Part  A  and 
enrolled  under  Medicare  Part  B  or 
enrolled  under  Medicare  Part  B  only  is 
eligible  to  enroll  with  any  eligible 
organization.  Therefore,  organization 
may  not  deny  enrollment  to  Part  B-only 
enrollees  and,  under  section 
1876(c)(2)(B)  of  the  Act.  must  furnish  all 
Part  B  services  that  are  available  in  the 
organization's  geographic  area  to  these 
enrollees. 

Comment-  Several  commenters 
suggested  that  enrollees  of  a  risk 
organization  who  later  become  entitled 
to  Medicare  should  be  permitted  to 
choose  whether  they  with  to  convert 
under  the  risk  or  cost  portions  of  the 
contract. 

Response:  Enrollees  who  later  become 
entitled  to  Medicare  must  be  converted 
under  the  risk  contract,  just  as  new 
enrollees  must  be  enrolled  only  under 
the  risk  contract.  The  law  (section 
114(c)(1)(A)  of  Pub.  L.  97-248)  permits 
only  current  nonrisk  Medicare  enrollees 
as  defined  in  §  417.401  to  choose 
whether  to  convert  under  the  risk 
contract  (except  if  HCFA  decides  that 
all  current  nonrisk  enrollees  should 
convert  as  specified  in  §  417.444). 

Comment-  Several  commenters  stated 
that  we  should  not  require  organizations 
to  enroll  individuals  who  have  used  ail 
their  inpatient  hospital  days  under 
Medicare  Part  A,  or,  if  this  is  required, 
special  capitation  rates  should  apply  to 
these  individuals. 

Response:  As  stated  above,  section 
1876(d)  of  the  Act  requires  that 
organizations  enroll  persons  entitled  to 
Medicare  Part  A  and  enrolled  in  Part  B, 


or  enrolled  in  Part  B  only,  regardless  of 
health  status.  Failure  to  enroll 
individuals  who  have  exhausted  Part  A 
benefits  could  be  considered  an  attempt 
by  the  organization  to  screen  for  health 
status.  However,  organizations  need  not 
offer  beneHts  in  excess  of  those  covered 
under  Part  A  or  Part  B,  as  applicable, 
unless  additional  benefits  are  furnished 
according  to  |  417.440(b)(4)  or 
supplemental  services  are  elected  by  the 
beaeHciary  or  required  by  the 
organization  according  to  §S  417.440 
(b)(2)  and  (b)(3).  There  is  no  authority  in 
the  law  for  us  to  pay  an  organization 
special  capitation  rates  for  services  not 
covered  by  Medicare. 

Comment-  Several  commenters 
suggested  that  we  clarify  that  if  an 
individual  enrolls  in  an  eligible 
organization  before  becoming  entitled  to 
Medicare  Part  B,  the  organization 
cannot  disenroll  that  enrollee  when  he 
or  she  becomes  entitled  to  Medicare 
unless  one  of  the  specified  criteria  for 
disenrollment  in  §  417.460  is  met. 

Response:  We  agree  with  this 
comment  and  have  revised  §  417.432  to 
specify  that  no  enrollee  who  becomes 
entitled  to  Medicare  Part  A  or  B,  or  both, 
may  be  disenrolled  unless  one  of  the 
circumstances  described  in  §  417.460  is 
applicable. 

Comment:  Some  commenters 
contended  that  the  provisions  of 
§  417.426(c)  should  be  expanded  to 
allow  organizations  to  reserve  vacancies 
for  new  members  of  existing  group 
contracts  as  well  as  reserving  vacancies 
for  anticipated  new  groups. 

Response:  We  agree  with  the 
commenters  and  have  revised 
§  417.426(c)  accordingly. 

Comment-  A  few  commenters  believe 
that  the  requirement  that  unused 
vacancies  be  made  available  to 
enrollees  who  are  not  Medicare 
beneficiaries  goes  beyond  the  scope  of 
the  law. 

Response:  We  disagree  with  the 
commenters.  It  would  be  beyond 
HCFA's  authority  under  the  statute,  as 
well  as  unreasonable,  to  require  that 
vacancies  that  are  not  filled  within  a 
reasonable  period  of  time  be  made 
available  only  to  Medicare 
beneficiaries. 

Comment:  We  received  many 
comments  regarding  the  requirement 
that  an  organization  submit  marketing 
materials  to  HCFA  for  approval  prior  to 
their  use.  The  comments  covered  many 
issues  including — 

•  A  desire  for  careful  and  strict 
Federal  control,  including  specific 
guidelines; 

•  The  establishment  of  broad 
parameters  for  advertising  and 
marketing  rather  than  review  of  an 


individual  organization's  marketing 
plan; 

•  A  reduction  of  the  60-day  time 
period  HCFA  has  to  review  and  approve 
marketing  material; 

•  A  "sunset"  provision  that  would 
allow  an  organization  that  has 
completed  a  reasonable  and  satisfactory 
trial  period  to  be  exempt  from  the 
approval  requirement;  and 

•  The  belief  that  marketing 
constraints  of  any  kind  are  intrusive  and 
paternalistic. 

Response:  We  agree  with  the 
commenters  that  a  blanket  preclearance 
requirement  such  as  that  proposed  in 
§  417.428(a)(2)  is  overly  restrictive; 
therefore,  we  have  deleted  this 
requirement  We  believe  that  the 
provisions  set  forth  in  §  417.428(b) 
adequately  describe  what  we  believe  to 
be  deceptive  marketing  activities  and  it 
is  not  necessary  for  us  to  prereview 
each  organization's  material  to  ascertain 
that  it  is  in  compliance  with  the 
regulations. 

Comment-  Commenters  requested  that 
the  regulations  specifically  include  door- 
to-door  soliciting  among  the  prohibited 
marketing  activities.  They  noted  that 
this  marketing  technique  is  nearly 
impossible  to  control  or  monitor,  and,  as 
an  example,  one  commenter  cited  the 
problems  that  arose  in  California  in  the 
early  1970's  with  prepaid  health  plans 
that  practiced  this  technique. 

Response:  We  agree  with  this 
comment  and  have  revised  §  417.428 
accordingly. 

Comment:  One  commenter  believes 
that  the  regulations  are  not  strict  enough 
and  allow  organizations  to  enroll 
Medicare  beneficiaries  without  giving 
them  adequate  notice  of  their  benefits 
and  limitations,  charges,  and  other 
information.  Additionally,  we  were 
urged  to  require  that  enrollees  be 
informed  of  changes  in  an  organization's 
rules. 

Response:  Section  §  417.428(a)  states 
that,  as  a  part  of  the  required  marketing 
materials,  organizations  must  provide 
adequate  written  description  of  rules, 
procedures,  benefits,  fees,  services,  and 
other  information  necessary  for 
beneficiaries  to  make  an  informed 
decision  about  their  enrollment  in  the 
organization.  Upon  enrollment,  each 
member  must  be  given  a  copy  of  the 
organization's  rules,  including  how  and 
where  to  obtain  services,  as  specified  in 
§  417.436.  We  believe  that  these 
requirements  are  restrictive  enough  to 
protect  beneficiaries. 

We  agree  that  Medicare  enrollees 
should  be  informed  promptly  of  changes 
in  an  organization's  rules,  and  we  have 
amended  §  417.436  to  include  a 
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requirement  that  an  organization  must 
notify  its  Medicare  enrollees  of  rule 
changi;s  30  days  prior  to  making  the 
changes.  We  will  monitor  contractor 
compliance  with  these  rules. 

Comment:  One  commenter  questioned 
whether  rebates  could  be  advertised  by 
an  organization  as  an  enrollment 
inducement  to  Medicare  beneficiaries. 

Response:  In  considering  amendments 
to  section  1876  of  the  Act  in  1982.  the 
Senate  proposed  rebates  as  one  method 
by  which  a  risk  organization  could 
return  to  the  beneficiarj'  the  difference 
between  its  AAPCC  and  ACR.  However, 
the  Conference  agreement  specifically 
deleted  the  language  permitting  rebates 
(H.R.  Rep.  No.  97-760.  97lh  Congress.  2d 
Session  426-427  (1982)).  Therefore,  we 
are  not  allowing  risk  organizations  to 
provide  rebates. 

Comment:  Some  commenters 
criticized  our  use  of  the  word 
"unethical"  in  describing  prohibited 
marketing  practices  or  activities  in 
§  417.428(b)(1)  as  vague  and 
troublesome  because  it  was  too  easily 
subject  to  misinterpretation. 

Response:  We  agree  with  the 
commenters  that  the  word  "unethical"  is 
not  necessary,  and  we  have  deleted  it 
from  these  regulations. 

Comment:  Commenters  requested  that 
we  clarify  the  effective  date  of 
enrollment  for  individuals  who  are 
enrollees  of  the  organization 
immediately  prior  to  their  entitlement  to 
Medicare.  Many  of  these  commenters 
stated  that  the  time  frame  for  submittal 
of  conversion  information  to  HCFA 
should  be  reduced. 

Response:  An  individual  who  is 
enrolled  in  an  eligible  organization 
when  he  or  she  becomes  entitled  to 
Medicare  is  converted  to  a  Medicare 
enrollee  on  the  date  of  that  entitlement. 
If  the  organization  is  participating  on  a 
risk  basis,  these  enrollees  are  not 
subject  to  the  two-for-one  rule  because, 
by  definition,  only  "current  nonrisk 
Medicare  enrollees"  (that  is.  Medicare 
enrollees  who  are  enrolled  with  an 
organization  that  has  an  existing  cost 
contract  on  the  effective  date  of  these 
regulations)  are  subject  to  the  two-for- 
one  rule.  They  may  be  immediately 
converted  to  risk  reimbursement 
membership.  However,  these  individuals 
are  not  counted  as  "new  Medicare 
enrollees"  for  the  purposes  of  satisfying 
the  two-for-one  rule  because,  by 
definition,  "a  new  Medicare  enrollee" 
cannot  be  an  individual  who  enrolled  in 
the  organization  prior  to  entitlement  to 
Medicare  benefits.  The  90-day  period 
required  in  9  417.432(b)  that  specified 
how  soon  an  organization  must  notify 
HCFA  of  an  enrollee's  conversion  to 
Medicare  enrollee  was  based  on  the 


earliest  possible  time  an  individual 
could  apply  for  Medicare  entitlement. 
We  agree  that  this  is  an  unrealistic  time 
frame;  however,  some  lead  time  is 
needed  to  allow  HCFA  to  process  the 
Medicare  enrollment.  Therefore,  we 
have  reduced  the  90-day  requirement  to 
30  days. 

Comment:  One  commenter  stated  that 
the  regulations  should  include  standards 
for  the  grievance  procedures  mentioned 
in  5  417.436(a)(2)  to  be  followed  by 
organizations,  and  that  the  regulations 
do  not  specifically  mention 
dissatisfaction  with  the  quality  of  care 
as  a  legitimate  reason  for  a  grievance. 

Response:  Standards  for  grievance 
procedures  will  be  included  in  HCFA 
instructions  to  eligible  organizations. 
Dissatisfaction  with  the  quality  of  care 
is  a  legitimate  reason  for  grievance  and 
the  instructions  we  issue  will  deal  with 
this  problem. 

Comment:  One  commenter  stated  that 
the  grievance  procedures  should  require 
organizations  to  forward  grievances  to 
HCFA 

Response:  Procedures  for  handling 
j;rievances  will  be  included  in  our 
instructions  to  eligible  organizations. 
However,  the  instructions  do  not  include 
procedures  for  forwarding  grievances  to 
HCFA  for  resolution.  Only  initial 
determinations  (see  §  417.606)  may  be 
reviewed  by  HCFA  under  Medicare 
appeals  procedures.  Grievances,  such  as 
a  patient  complaint  about  waiting  too 
long  before  seeing  the  physician  for  a 
scheduled  appointment,  allegations  that 
a  nurse  behaved  rudely,  or  complaints 
that  an  organization's  telephones  are  not 
answered  promptly,  are  handled  by 
internal  grievance  procedures. 

Comment:  Many  commenters 
expressed  concern  about  enrollees  of 
risk  organizations  who  move  out  of  the 
geographic  area  served  by  the 
organization,  but  who  do  not  voluntarily 
disenroll.  Under  the  proposed 
regulations  at  §  417.448,  the  "lock-in" 
would  be  removed  and  an  organization 
would  be  liable  for  all  Medicare  services 
for  these  enrollees  starting  with  the 
month  after  they  have  permanently  left 
the  area.  Some  of  the  commenters  noted 
that  the  enrollee  is  not  required  to  notify 
an  organization  of  his  or  her  intention  to 
move,  and  that  the  organization  would 
be.  under  the  proposed  regulations, 
responsible  for  whatever  costs  for 
Medicare  services  the  beneficiary 
incurred  elsewhere.  Commenters 
generally  wanted  the  regulations  to  be 
fair  to  both  organizations  and  enrollees. 

Response:  We  recognize  the  concerns 
of  these  commenters  and  our  regulations 
have  been  revised.  An  enrollee  is 
required  to  advise  the  organization  if  he 
or  she  is  moving  out  of  the  area 


permanently,  and  an  organization's 
liability  would  be  limited  to  emergency 
and  urgently  needed  services  until 
disenrollment  occurs.  Retroactive 
disenrollment  is  not  permitted.  After  the 
organization  sends  the  required  notice 
to  the  enrollee,  disenrollment  may  occur 
no  earlier  than  one  month  after,  but  no 
later  than  the  third  month  after,  we 
receive  a  disenrollment  notice  from  the 
organization. 

The  lock-in  under  §  417.448(b)(2) 
would  not  end  in  the  case  of  an  enrollee 
who  failed  to  notify  the  organization 
that  he  or  she  had  moved  permanently. 
We  are  defining  "permanently  moved" 
as  at  least  an  uninterrupted  absence  of 
more  than  90  days  from  the  area. 
However,  if  an  enrollee  "permanently  . 
moves"  but  intends  to  return  to  his  or 
her  home  after  the  90-day  limit,  an 
organization  would  have  the  option  of 
disenrolling  the  enrollee  or  retaining  him 
or  her  as  a  member  without  the  lock-in 
restriction.  This  would  make  the 
provision  consistent  with  our  liability  to 
make  monthly  payments  for  an  enrollee 
and  the  organization's  obligation  to  pay 
for  all  services  required  by  the  enrollee 
in  these  situations. 

Comment:  Some  commenters 
proposed  that  certain  Medicare 
enrollees  who  regularly  leave  their  home 
residence  to  reside  in  another  part  of  the 
country  for  several  months  of  the  year 
should  be  permitted  to  disenroll  if  they 
are  leaving  the  area  for  at  least  three 
months  but  be  able  to  reenroll 
automaticallly  when  they  return  to  their 
home  residences,  without  being  subject 
to  the  first-come,  first-served  rule  on 
applications. 

Response:  We  believe  that  adding  this 
type  of  exception  to  our  enrollment  rules 
would  create  problems  in  the 
administration  of  enrollment  of 
beneficiaries  in  a  fair  and  equitable 
manner.  We  would  be  particularly 
concerned  about — 

•  The  acceptance  of  applicants  in  the 
order  in  which  they  apply; 

•  An  organization  potentially 
operating  beyond  its  contracted 
capacity;  and 

•  F.nsuring  that  these  "automatic" 
reenrollment  applicants  would  not  be 
discriminated  against  if  a  change  in 
health  status  occurs. 

Of  course,  this  category  of  beneficiarj' 
could  disenroll  and  reenroll  in  these 
cases  if — 

•  Its  organization  has  a  continuous 
open  enrollment  policy:  and 

•  The  organization  is  below  its 
enrollment  capacity. 

If  an  organization  does  not  meet  these 
conditions,  but  wishes  to  keep  these 
enrollees.  it  would  have  the  option  of 
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agreeing  to  pay  for  all  covered  Medicare 
services  while  the  enrollee  is  out  of  the 
geographic  area.  This  option  would 
apply  only  to  those  persons  who  have 
not  permanently  left  the  area. 

Comment:  Many  commenters  urged  us 
to  revise  the  regulations  to  allow  an 
organization  to  disenroll  Medicare 
enrollees  who  are  especially  disruptive. 
In  particular,  the  commenters  sought  the 
addition  of  regulations  to  permit  the 
involuntary  disenroUment  of  Medicare 
enrollees  who  were  uncooperative, 
abusive,  unruly,  or  disruptive  to  the 
extent  that  they  interfered  with  the 
organization's  ability  to  carry  out  its 
operations. 

Response:  We  agree  that 
organizations  should  be  free  to  disenroll 
Medicare  enrollees  who  behave  in  this 
manner.  In  the  past,  we  have  been 
concerned  that  disenroUment  for 
"cause"  offered  too  great  a  potential  for 
abuse.  A  "cause"  regulation  might 
provide  a  means  for  an  organization  to 
rid  itself  of  what  it  considers  an 
undesirable  enrollee.  We  were  afraid 
that  an  organization  might  try  to 
disenroll  an  enrollee  because  of  his  or 
her  health  needs  or  status,  which  is 
forbidden  by  law,  by  citing  cause.  For 
example,  an  organization  might  try  to 
circumvent  the  regulations  by  claiming 
that  an  enrollee  with  high  cost  health 
needs  failed  to  meet  some  minor  rules  of 
the  organization  and  consequently  must 
be  disenrolled;  or,  rather  than  treat  a 
mentally  ill  enrollee  exhibiting  some 
behavior  outside  the  social  norm,  the 
organization  might  terminate  the 
beneficiary  for  cause,  claiming  the 
individual  was  disrupting  the  practice  of 
medicine,  or  upsetting  other  patients. 

We  are  adding  a  new  §  417.460(a)(6), 
to  provide  for  disenroUment  for  cause.  It 
is  designed  both  to  serve  the  needs  of  an 
organization  and  to  protect  beneficiaries 
from  acts  of  personal  bias  or  whim.  The 
organization  will  need  to  document  the 
enrollee's  behavior,  demonstrate  its 
unsuccessful  attempts  (including 
internal  grievance  procedures)  to 
resolve  the  problems,  and  submit 
evidence  that  the  enrollee's  problem 
behavior  is  not  due  to  the  use.  including 
overutiiization,  of  medical  services. 
Documentation  shall  be  submitted  to  us 
for  review  to  determine  whether  the 
organization  has  met  the  requirements 
for  disenroUment  for  cause.  If  our 
review  results  in  the  finding  that  there  is 
insufficient  evidence  to  justify  such  a 
disenroUment,  the  organization  will  be 
advised  of  that  finding.  We  will  make  its 
decision  within  20  working  days  after 
receipt  of  the  documentation.  After  the 
organization  is  notified  of  our  finding. 


the  organization  may  disenroll  the 
beneficiary. 

We  expect  that  the  cause  provision 
will  be  used  rarely.  However,  for  the 
exceptional  cases  that  may  occur,  the 
organization  will  have  a  means 
available  to  resolve  the  situation. 

Comment:  A  commenter  stated  that 
although  an  organization  is  required 
under  S  417.460(b)  to  submit  a 
disenroUment  notice  within  30  days  of 
the  enrollee's  request,  there  is  no 
provision  describing  what  HCFA  will  do 
if  an  organization  does  not  submit  the 
notice  timely.  The  commenter  noted  that 
a  risk  organization  could  receive 
payment  from  HCFA  for  the  individual 
without  being  required  to  pay  for 
services  furnished  outside  the  plan  that 
are  not  emergency  or  urgently  needed 
services. 

Response:  We  are  revising  the 
regulations  to  indicate  that  we  will  be 
reimbursed  by  the  organization  for  any 
capitation  payments  made  after  the  date 
payments  would  have  ceased  if  the 
organization  had  notified  us  on  a  timely 
basis  as  §  417.460(b)  requires. 

Comment:  One  commenter  suggested 
that  enrollments  and  disenrollments  be 
processed  by  Social  Security 
Administration  personnel,  rather  than 
by  the  eligible  organization,  since  these 
personnel  are  "unbiased."  This 
commenter  was  afraid  that 
organizations  may  not  process 
disenroUment  requests  promptly. 

Response:  Enrollments  and 
disenrollments  are  a  two-step  process. 
First,  the  eligible  organization  must 
amend  its  records.  Since  these 
organizations  are  private  enterprises, 
the  use  of  Federal  personnel  to  perform 
that  function  would  be  inappropriate. 
Second,  we  must  also  maintain  an 
accurate  and  current  Federal  record  of 
Medicare  enrollees  in  each  organization. 

We  believe  that  beneficiaries  are 
protected  adequately  from  disenroUment 
initiated  inappropriately  by  eligible 
organizations.  An  organization  may  not 
disenroll  beneficiaries  except  for  well- 
defined  purposes,  and  only  after 
specified  procedural  requirements  are 
met  (§  417.460).  Enrollees  who  believe 
that  their  rights  regarding  enrollment 
and  disenroUment  have  been  violated 
may  complain  directly  to  any  HCFA 
office.  Beneficiaries  may  consult  any 
social  security  office  or  any  Federal 
Information  Center  for  the  address  and 
telephone  number  of  HCFA's  nearest 
regional  office.  Enrollees  may  write  also 
to  HCFA's  central  office  at  the  following 
address: 
Health  Care  Financing  Administration, 

Group  Health  Plans  Operation  Staff, 

Room  320,  Meadows  East  Building, 


6300  Security  Blvd..  Baltimore.  MD 
21207 

Comment:  A  commenter  asked 
whether  the  minimum  30-day  period  that 
a  beneficiary  must  wait  when  he  or  she 
reguests  disenroUment  from  one 
organization  in  order  to  join  another  is 
necessary. 

Response:  The  regulations  reflect  the 
requirement  of  present  law  (section 
1876(b)(3)(B)  of  the  Act). 

Comment:  A  suggestion  was  made 
that  HCFA  should  establish  a  system  by 
which  it  could  trigger  an  investigation  of 
an  HMO  or  CMP  if  beneficiary 
disenroUment  rates  exceed  a  certain 
rate.  The  purpose  of  this  investigation 
would  be  to  determine  whether  there  is 
a  pattern  of  discrimination  against 
enrollees  who  use  more  services  than 
the  average  enrollee. 

Response:  DisenroUment  is  an  area  of 
concern  to  us.  Regulations  are  specific 
as  to  reasons  and  circumstances 
governing  disenroUment.  HCFA's 
regional  offices  will  monitor  the  eligible 
organizations  to  assure  that  they 
operate  within  these  regulations.  We 
have  decided  to  enhance  the  ability  of 
these  offices  to  review  disenroUment 
activity,  and  we  are  revising  §  417.482  to 
provide  specific  authority  to  inspect  and 
evaluate  disenroUment  records. 

In  addition,  we  have  added 
I  417.460(a)(4)(iv)  to  provide  that  when 
beneficiaries  are  disenrolled  for 
fraudulent  practices,  such  as  permitting 
other  persons  to  use  their  membership 
cards,  the  organization  must  report  this 
abuse  to  the  HHS  Inspector  General  so 
that  we  may  initiate  our  own 
investigation  of  the  alleged  fraud. 

Comment:  One  commenter  suggested 
that  there  be  a  waiting  period  during 
which  a  Medicare  enrollee  who  has 
applied  to  an  eligible  organization  for 
membership  may  withdraw  his  or  her 
application,  rather  than  having  to  follow 
disenroUment  procedures. 

Response:  While  it  would  be  possible 
to  build  a  holding  period  into  the 
enrollment  procedures,  it  would,  of 
course,  delay  the  effective  date  of 
enrollment.  Upon  receipt  of  an 
application  from  an  eligible 
organization,  we  must  add  certain 
information  to  our  systems  in  order  to 
begin  a  monthly  capitation  payment  and 
to  annotate  the  enrollee's  records  so 
that  Medicare  services  may  not  be 
reimbursed  in  the  usual  manner.  Our 
experience,  to  date,  has  not 
demonstrated  a  need  for  such  a  delay. 
Indeed,  the  procedure  might  confuse 
rather  than  help  potential  Medicare 
enrollees. 
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D.  Entitlement  to  Services 

Comment  A  number  of  commentere 
objected  lo  the  two-for-one  enrollment 
conversion  rule  because  the  rule 
penalizes  existing  cost  contract 
organizations  that  do  not  have  a  pool 
from  which  to  draw  new  enrollees  and 
will  encourage  organizations  to  delay 
enrollment  of  new  Medicare 
beneficiaries  until  these  regulations 
become  effective.  Other  commenters 
stated  that  this  rule  discriminates 
against  risk  enrollees  because  current 
nor.risk  enrollees  of  risk  organizations 
are  afforded  special  supplemental 
benefits  under  S  417.444.  Conversely, 
current  nonrisk  enrollees  will  be 
discriminated  against  because  they  are 
denied  the  exi.'a  benefits  that  accrue 
from  risk  contracts  under  5  417.440|b)(4). 

Response:  Ihe  two- for  one  enrollment 
rule  is  mandatory  under  the  provisions 
of  section  114(c)(2)(A)  of  Pub.  L  97-248. 
Through  the  provisions  of  these 
regulations,  we  have  attempted  to 
ensure  that  the  two-for-one  conversion 
criteria  will  be  applied  in  an  unbiased 
manner,  and  we  intend  to  monitor 
closely  the  implementation  of  this  rule. 
It  is  true  that  section  114(c)(2)(B)  of  Pub. 
L  97-248  permits  risk  organizations  to 
offer  current  nonrisk  members  a  special 
supplemental  brneFits  package; 
however,  in  exchange  for  these  beneRts. 
nonrisk  enrnllee  must  agree  to  the  "lock- 
in"  provisions  of  §  417.444(b)(6). 

Comment:  Several  commenters 
indicated  that  cost  and  risk 
organisations  should  be  allowed  to 
screen  applicants  on  the  basis  of  health 
status  for  voluntary-  supplemental 
benefit  plans  lh;it  include  services  not 
covered  by  Medicare  (for  example, 
outpatient  prescription  drugs, 
eyeglasses,  or  hearing  aids). 

Response:  We  disagree.  Preliminary 
results  from  demonstration  projects  that 
were  permitted  to  screen  applicants  for 
optional  supplemental  benefit  packages 
indicate  that  such  screening  has  an 
effect  on  enrollment  for  the  basic  benefit 
plan  as  well.  Data  from  these 
demonstrations  indicate  toat  when 
health  screening  is  permitted  for  any 
pla.n.  there  may  be  biased  selection  of 
relatively  healthier  applicants. 
Therefore,  in  order  to  assure  that 
Medicare  beneficiaries  are  accepted 
without  restriction  by  organizations  on  a 
first-come,  first-served  basis  as  required 
by  section  ie76{c)(J)(A)  of  the  Act 
(except  when  denial  of  enrollment  is 
permitted  under  S  417.424).  we  are 
prohibiting  health  screening  for  any  plan 
offered  to  Nlndicare  beneficiaries. 

Comment:  One  commenter  stated  that 
organizations  that  contract  on  a  risk 
basis  should  be  required  to  offer  a 


benefit  package  that  includes  only 
covered  Medicare  services. 

Response:  Section  1876(c)(2)(B)(ii)  of 
the  Act  permits  risk  organizations  to 
require  that  Medicare  enrollees  must 
purchase  a  mandatory  package  of 
supplemental  health  services,  if  these 
services  are  approved  by  HCFA. 
Supplemental  services  are  evaluated  on 
the  basis  of  whether  they  will 
substantially  discourage  Medicare 
enrollment  in  the  organization 
(S  417.440(b)(3)). 

Comment  Several  commenters  stated 
that  organizations  should  be  allowed  to 
charge  for  special  supplemental  benefits 
offered  to  current  nonrisk  Medicare 
enrollees  of  an  organization  under  a  risk 
contract. 

Response:  These  organizations  are 
prohibited  from  charging  current  nonrisk 
enrollees  for  these  benefits  because,  as 
described  in  §§  417.442  and 
417.444(c)(7).  these  benefits  must  be 
reimbursed  from  the  savings  the 
organization  achieves  from  an  ACR  that 
is  lower  than  the  average  of  the  per 
capita  rates  of  payment  made  by  HCFA. 

Comment:  One  commenter  suggested 
that  we  consider  annotating  a 
beneficiary's  Medicare  card  upon  his  or 
her  enrollment  in  a  risk  organization,  so 
that  other  providers  and  suppliers  of 
care  would  be  aware  that  restrictions 
apply  to  the  reimbursement  for 
Medicare  services  received  outside  the 
organization. 

Response:  At  the  present  time,  it  is  not 
practical  to  modify  the  Medicare  card  to 
notify  providers  that  a  beneficiary  is  an 
enrollee  of  an  eligible  organization.  We 
are  aware  that  some  organizations 
presently  provide  eru-ollees  with 
peelable  stickers  to  place  on  their 
Medicare  cards,  and  we  suggest  that  this 
procedure  be  considered  by  other 
organizations  experiencing  a  problem. 

Comment:  One  commenter  was 
concerned  with  the  provisions  of 
S  417.460(a)(l)(iii).  which  permit  a 
Medicare  enrollee  of  a  cost  organization 
to  terminate  his  or  her  participation  in 
an  optiori,;l  supplemental  benefit 
package  me.'ely  by  nonpayment  of  the 
premium  wiiilu  remaining  enrolled  in  the 
rest  of  the  program.  The  commenter 
believes  that  this  policy  is  unfair  to 
organizations  and  aggravates  the 
problem  of  adverse  selection.  A 
Medicare  enrollee  could  elect  the 
optional  benefits,  use  it  to  its  maximum, 
and  then  drop  it  by  nonpayment.  The 
commenter  would  prefer  that  enrollees 
who  elect  an  optional  package  be  locked 
into  these  benefits  (and  payment  of  the 
premium)  for  a  minimum  of  one  year. 
Allowing  them  to  opt  in  and  out  of  the 
program  at  will  creates  an  untenable 
rating  and  adverse  selection  problem. 


Response:  While  an  organization  may 
lose  money  on  an  individual  enrollee 
who  disenrolls  from  an  optional 
supplemental  benefit  package,  it  is  just 
as  likely  that  a  beneficiary  will  pay 
premiums  for  optional  supplemental 
benefits  for  a  year  or  two,  and  seldom,  if 
ever,  use  these  services.  These 
regulations  are  designed  to  protect  from 
disenrollment  by  the  organization  those 
Medicare  enrollees  in  cost  organizations 
who  decide  to  terminate  an  optional 
supplemental  plan.  We  wish  to  stress 
that  the  services  at  issue  are  optional, 
and  we  are  not  aware  of  any  optional 
supplemental  health  insurance  programs 
w  h(  re  the  purchaser  loses  the  right  to 
discnroll.  We  do  not  believe  that  these 
regulations  will  cause  an  adverse 
selection  problem,  and  they  are  not 
being  revised. 

Comment:  One  commenter  inquired  if 
an  enrollee  of  a  risk  organization  could 
be  disenrolled  for  failure  to  pay 
premiums  for  supplemental  benefits  that 
are  part  of  a  separate  or  integrated 
premium.  This  commenter  noted  that 
under  S  417.460(a)(l)(iii)  enrollees  of 
reasonable  cost  organizations  are 
protected  from  disenrollment  for  failure 
to  pay  the  premium  on  an  optional 
supplemental  plan  they  wish  to 
terminate. 

Response:  Enrollee  of  risk 
organizations  are  protected  to  the  same 
extent  as  enrollees  of  cost  organizations 
from  disenrollment  for  failure  to  pay  a 
premium  for  an  optional  supplemental 
package  of  benefits.  We  are  revising 
§  417.460(a)(lHiii)  to  make  this  policy 
clear. 

Comment:  A  few  commenters  asked 
us  to  clarify  when  an  organization  must 
make  refunds  for  enrollees  who  have 
died  or  cannot  be  located.  Specifically, 
they  questioned  why  the  provisions  set 
forth  in  the  NPRM  applied  only  to  risk 
organizations  and  whether  we  intended 
that  organizations  refund  all  incorrectly 
collected  amounts  when  the  beneficiary 
dies  or  cannot  be  located. 

Response:  Section  417.456.  as 
proposed  in  the  NPRM,  incorrectly 
specified  that  only  risk  organizations 
must  refund  amounts  incorrecily 
collected  when  the  beneficiary  has  died 
or  cannot  be  located.  We  have  corrected 
this  provision  to  apply  to  all 
organizations.  It  is  our  intention  that 
organizations  must  refund  all  incorrectly 
collected  amounts  when  the  beneficiary 
has  died  or  cannot  be  located.  If 
amounts  were  incorrectly  collected  from 
a  third  party  on  the  beneficiary's  behalf, 
refunds  may  be  made  to  the  third  party. 

Comment:  One  commenter  stated  that 
the  proposed  regulations  require 
organizations  to  refund  amounts 
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collected  from  beneficiaries  when  an 
enrollee  was  believed  nut  entitled  to 
Medicare  benefits,  if  the  enrollee  is  later 
determined  to  have  been  entitled  to 
Medicare  benefits  during  that  time.  The 
commenter  stated  that,  as  presently 
specified  in  the  regulations,  these 
refunds  would  be  due  regardless  of 
whether  or  not  HCFA  was  liable, 
according  to  the  provisions  of  §  417.450. 
for  payments  during  this  period. 
Response:  We  have  amended 
§  417.456  to  indicate  diat  refunds  are 
due  only  if  HCFA  was  liable  for 
payments  during  the  period  in  question. 

E.  Contract  Requirenlents 

Comment:  We  received  several 
comments  that  wanted  to  know  which 
entity  has  the  responsibility  for 
monitoring  the  performance  of  contracts 
between  HCFA  and  digible 
organizations. 

Response:  The  HCFA  regional  offices 
will  have  this  responsibility.  Complaints 
regarding  an  organization's  compliance 
with  these  regulations  may  be  directed 
to  the  appropriate  HCFA  regional  office 
(the  address  and  telephone  numbers  of 
which  can  be  obtained  from  any  social 
security  office  or  any  Federal 
information  center),  or  interested  parties 
may  address  their  written  comments  to 
the  following  address: 
Health  Care  Financing  Administration. 

Group  Health  Plans  Operations  Staff. 

Room  320.  Meadows  East  Building, 

6300  Security  Boulevard.  Baltimore, 

MD  21207 
We  wish  to  state  that,  if  we  believe  that 
it  would  be  administratively  feasible 
and  cost  effective,  we  may  enter  into 
independent  contractual  arrangements 
with  national  organizations  that  have 
established  arrangements  with  health 
care  delivery  systems  in  a  substantial 
number  of  States  in  order  to  expedite 
eligibility  determinations  and  contract 
administration. 

Comment:  One  commenter  believes 
that  organizations  that  contract  with 
HCF'A  should  be  required  to  prove  they 
furnish  high  quality  service  before  they 
are  permitted  to  increase  enrollment  in 
their  geographic  area. 

Response:  In  order  to  qualify  for  a 
contract,  eligible  organizations  are 
required  to  demonstrate  their  ability  to 
furnish  high  quality  services  to 
enrollees.  HCFA  regional  offices  will 
monitor  this  requirement  once  the 
contract  is  in  effect.  Eiwollees  who 
believe  that  the  services  furnished  by  an 
organization  are  substandard  should 
consider  notifying  us  as  directed  in  the 
immediately  preceeding  response. 

Comment:  One  commenter  suggested 
that  the  Assistant  Secretary  for  Health 


oversee  compliance  with  sections 
1301(c)(8)  and  1318  (a)  and  (c)  of  the 
PUS  Act,  which  relate  to  conflict-of- 
interest  and  liability  arrangements 
(§§  417.478(b)  and  (c)). 

Response:  The  Assistant  Secretary  for 
Health  is  responsible  for  overseeing  that 
HMOs  comply  with  these  requirements 
and,  as  a  part  of  their  responsibility  in 
determining  CMP  eligibility,  the 
Assistant  Secretary  will  review 
compliance  for  CMPs. 

Comment:  One  commenter  stated  that 
organizations  with  effective  utilization 
review  requirements  should  be  exempt 
from  review  by  PROs,  which  is  required 
by  §  417.478(a). 

Response:  The  law  requires  review  of 
hospital  inpatient  services. 

Comment:  One  commenter  stated  that 
§  417.492(b)(4)  implies  that,  if  an 
organization  is  dissatisfied  with  HCFA's 
decision  not  to  renew  its  contract,  that 
this  decision  is  appealable  under  the 
procedures  of  §§  417.640  through 
417.682.  However.  §  417.642  states  that, 
unless  this  decision  to  not  renew  is 
based  on  one  of  the  reasons  stated  in 
§  417.640(c)  (that  is,  the  organization 
failed  to  carry  out  the  terms  of  the 
contract,  is  carrying  it  out  in  a  manner 
inconsistent  with  the  efficient  and 
effective  administration  of  section  1876 
of  the  Act,  or  the  organization  no  longer 
meets  the  qualifying  conditions  of  an 
eligible  organization),  then  these 
determinations  are  administrative 
actions,  which  are  not  appealable.  The 
commenter  suggested  that  all  decisions 
not  to  renew  a  contract  should  be 
appealable. 

Response:  While  we  would  not 
anticipate  failure  to  renew  a  contract  for 
other  than  the  reasons  stated  in 
§  417.640(c),  we  do  not  agree  that 
nonrenewals  should  be  appealable  in 
any  given  situation.  Since  the  nature  of 
contracts  are  that  both  parties  agree  on 
terms,  we  prefer  to  reserve  the  right  to 
decline  to  renew  the  contract  as  a 
matter  of  administrative  choice.  Also, 
section  1876(i)(l)  of  the  Act  specifically 
permits  either  party  to  terminate  the 
contract  at  the  end  of  the  current  term 
as  long  as  notice  has  been  given  as 
required  under  §  417.492.  We  have 
clarified  §  417.492(b)(4)  to  make  this 
policy  clear. 

Comment:  One  commenter  said  that 
an  organization  should  have  a  right  to 
terminate  its  contract  if  HCFA  fails  to 
substantially  carry  out  the  terms  of  the 
contracts. 

Response:  We  agree  and  have  made  a 
corresponding  change  to  §  417.494. 

Comment:  One  commenter  stated  that, 
if  HCFA  decides  not  to  renew  an  - 
organization's  contract,  that  HCFA 
should  notify  the  organization's 


Medicare  enrollees.at  least  90  days 
before  the  termination  date,  rather  than 
the  30  days  specified  in  §  417.494.  The 
commenter  believes  that  a  Medicare 
enrollee  will  need  more  than  30  days  to 
become  enrolled  in  another 
organization. 

Response:  Where  practical,  HCFA  has 
required  risk  organizations  to  provide  a 
60-day  notice  to  beneficiaries  when  the 
organization's  contract  is  not  renewed. 
HCFA  will  also  notify  affected  Medicare 
enrollees  of  the  termination  at  least  30 
days  before  the  termination  date.  When 
HCFA  terminates  an  organization's 
contract  for  cause,  we  believe  that  the 
interests  of  the  beneficiaries  are  better 
served  by  a  speedy  termination  date. 
Therefore,  we  are  not  revising  the  30- 
day  notice  requirement  in  §  417.494. 

Comment:  One  commenter  requested 
that  §  417.520(b)(3)  be  revised  so  that 
organizations  must  notify  HCFA  only  30 
days  before  an  anticipated  change  of 
ownership  instead  of  the  60  days  now 
required.  Some  organizations  may  be 
unable  to  meet  the  60-day  requirement 
because  these  transactions  may  occur 
rapidly  depending  on  the  type  of 
organization  and  action  by  stockholders. 

Response:  We  believe  60  days  is  the 
minimum  time  necessary  for  us  to  assure 
that  continuation  of  the  contract  after 
the  pending  change  in  ownership  is  in 
the  best  interest  of  the  Medicare 
program. 

F.  General  Reimbursement  Rules 

Comment:  One  commenter  asked 
whether  it  is  permissible  under  §  417.528 
for  organizations  to  require  an  enrollee 
to  sign  a  lien  against  benefits  from  any 
other  health  plan  to  which  Medicare  is 
secondary  payor. 

Response:  As  stated  in  the 
regulations,  organizations  may  charge 
another  plan  or  the  Medicare 
beneficiary  for  services  when  Medicare 
is  not  the  primary  payor.  Organizations 
may  require  the  enrollee  to  sign  a  lien 
against  the  reimbursement  for  those 
benefits.  Regulations  have  not  been 
amended  since  such  hens  fall  within  the 
definition  of  the  word  "charge." 

Comment:  Several  commenters 
supported  the  application  of  the  prompt 
payment  provisions  of  31  U.S.C.  3901- 
3906  to  the  monthly  capitation  payments 
made  to  eligible  organizations.  These 
provisions  are  concerned  with  the  time 
frames  within  which  the  Federal 
government  must  make  payment  for  the 
goods  and  services  it  has  purchased  and 
interest  penalties  that  accrue  when  the 
payment  dates  are  not  met. 

Response:  Although  these  provisions 
do  not  apply  to  benefit  payments  made 
under  the  Medicare  program,  we  intend 
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to  apply,  to  the  extent  possible,  the 
Tinancial  management  principles  set 
forth  in  these  provisions  in  our 
operation  of  contracts  under  section 
1876  of  the  Act.  However,  under  section 
18r6(a)(l)(D)  of  the  Act.  we  must  make 
our  monthly  payment  to  an  eligible 
organization  in  advance. 

Comment:  Numerous  commenters 
requested  a  clear  statement  of  our 
reimbursement  policy  for  Medicare 
enrollces  who  elect  hospica  care  under 
42  CFR  Part  418.  noted  above. 

Response:  For  reasonable  cost 
orjiunizations.  we  have  atfded  §  417.531 
to  provide  that  for  the  period  a  Medicare 
cnrollee  has  elected  hospice  care 
services,  reimbursement  for  those 
services  will  be  made  to  the  Medicare- 
participating  hospice  that  furnishes  the 
servicp.*;.  While  the  enrolke's  hospice 
election  is  in  effect,  the  organization 
may  receive  reimbursement  on  a 
reasonable  cost  basis  for  only  those 
services  that  are  not  waived  under 
§  418.24(e). 

For  risk  organizations,  no  payment  is 
made  to  the  organization  on  behalf  cf  an 
enrollce  who  has  elected  hospice  care 
for  the  period  the  hospice  election  is  in 
effect  except  for  the  portion  of  the 
payment  applicable  to  the  additional 
benefits  that  are  described  in  §  417.442. 
During  the  time  the  election  is  in  effect, 
the  organization  may  bill  HCFA  on  a 
fie  for-service  basis,  subject  to  the  usual 
Medicare  payment  rules,  for  the  services 
not  waived  by  the  enroUee.  Full 
capitated  payment  resumes  in  the  month 
following  the  month  in  which  the 
hospice  benefit  terminates  or  is 
exhausted.  Thi.s  policy  is  Sf  t  forth  at 
S  417.585. 

Comment:  A  comnienter  wished  to 
know  how  organizations  that  are 
receiving  payment  for  physicians' 
services  will  be  affected  by  the 
phjs'cian  fee  freeze  provisions  of 
section  2306  of  Pub.  L.  98-369. 

Response:  Section  2.306  amended 
section  1842  of  the  Act  to  establish  a 
freeze  on  Medicare  reimbursement  for 
ph>sicians'  services,  to  create  a 
participating  physician  program  and  to 
prohibit  certain  physicians  (those  who 
do  not  participate)  from  raising  their 
chdrges  to  Medicare  beneficiaries  after 
June  30. 1984. 

The  charge  screens  used  by  Medicare 
carriers  to  determine  the  reasonable 
charges  for  physician  services  will  be 
frtizen  to  the  limits  that  were  in  effect 
)une  30. 1984  (that  is.  customary  and 
prevailing  limits  that  were  established 
on  1982  charge  data).  The.se  screens  will 
not  be  updated  until  October  1. 1985 
using  charges  made  by  all  physicians  for 
services  furnished  during  the  period 
April  1. 1984  through  March  31. 1985. 


Those  physicians  that  elect  to 
participate  (that  is.  accept  assignment 
for  all  Medicare  claims)  may  raise  their 
charges  to  Medicare  beneficianes  and 
those  charges  will  be  recognized  in 
calculating  their  customary  charges 
effective  with  the  October  1. 1984 
update  of  physician  charge  screens. 
Until  September  30. 1985.  those 
physicians  who  do  not  elect  to 
participate  cannot  charge  a  Medicare 
beneficiary  more  than  the  customary 
paMcm  thai  was  charged  for  that  service 
during  the  period  March  1. 1984  through 
June  30. 1984.  Any  physician  who 
knowingly  and  willfully  makes  a  higher 
charge  would  be  in  violation  of  the  law, 
and  subject  to  civil  penalty  as  well  as 
exclusion  from  the  Medicare  program. 

An  organization  may  obtain  from  the 
Medicare  carrier  seizing  its  area 
information  necessary  to  determine  the 
amounts  Medicare  pays  on  a  fee-for- 
service  basis  for  covered  services.  This 
information  is  necessary  to  ensure  that 
those  existing  reasonable  cost 
organizations  that  obtain  physician 
services  (and  other  Part  B  supplier 
services)  on  a  free-for-service  basis 
under  §  417.546(c)  do  not  exceed  the 
reasonable  charge  for  those  services  as 
set  forth  in  Subpart  E  of  42  CFR  Part  405 
for  contract  periods  beginning  before 
January  1. 1986.  The  availabihty  of  these 
data  will  also  ensure  that  the 
requirements  at  the  prudent  and 
conscientious  buyer  and  comparability 
of  payment  for  physician  services  are 
met. 

C.  Reasonable  Cost  Reimbursen:ent 

Comment:  One  commenter 
complained  that,  under  these 
regulations,  home  health  agencies 
(HHAs)  will  not  be  able  to  contract  with 
eligible  organizations  at  "special  rates" 
because  of  current  guidelines  governing 
Medicare  p..ynienl  at  the  lower  of  cost 
or  charges  to  HHAs. 

Response:  These  regulations  do  not 
contain  the  bill  payment  option  that  is 
currently  available  under  Subpart  T 
regulations  that  allows  HCFA  to  process 
HHA  bills  for  services  furnished  to  the 
organizations  Medicare  enrollees.  Doth 
cost  and  risk  based  org.inizutions  will 
be  free  to  negotiate  "special  rates"  with 
HH.'Xs  for  services  HHAs  furnish  to  the 
organizations'  Medicare  enrollees. 
Under  a  risk  contract,  the  guidelines  on 
lower  of  cost  or  charges  (and  other 
reasonable  cosPrules)  will  not  apply  to 
services  furnished  to  Medicare  enrollees 
by  an  HHA  because,  under  a  risk- 
capitation  system,  there  are  no 
retroactive  adjustments  to  the  capitation 
rates  for  these  services.  Organizations 
with  cost  contracts  are  subject  to 
reasr-.nable  cost  limits. 


Comment:  A  local  medical  society 
believes  that  allowing  organizations  to 
claim  as  allowable  costs  those  bad 
debts  attributable  to  deductibles  and 
coinsurance  gives  these  organizations 
an  unfair  advantage  over  physicians 
°  who  are  not  allowed  to  claim  bad  debts 
as  a  cost. 

Response:  By  bad  debts  we  refer  only 
to  Medicare  deductible  and  coinsurance 
amounts  that  beneficiaries  fail  to  pay. 
Physicians  are  paid  on  a  charge  basis 
and  their  charges  may  reflect  losses  that 
result  from  the  failure  of  beneficiaries  to 
pay  deductibles  and  coinsurance.  In 
addition,  organizations  with  cost 
contracts  can  only  claim  bad  debts  for 
the  period  reasonably  related  to  the 
period  they  need  to  disenroll  a 
beneficiary  who  does  not  pay 
deductibles  and  coinsurance  (that  is. 
three  months).  In  contrast,  a  fee-for- 
service  physician  may  stop  furnishing 
.services  immediately  to  beneficiaries 
who  do  not  pay  their  deductibles  and 
coinsurance. 

Comment:  The  same  commenter  is 
also  concerned  about  the  advantages 
that  eligible  organizations  have  over 
private  practitioners  in  that  they  can 
claim  reimbursement  for  enrollment  and 
marketing  costs.  The  commenter 
believes  that  this  is  an  unfair 
competitive  edge  because  private 
practitioners  cannot  claim  these  costs, 
and  the  amounts  that  the  organizations 
can  claim  and  receive  are  in  addition  to 
their  regular  monthly  payment,  which  is 
based  on  95  percent  of  the  AAPCC. 

Response:  Organizations  with  cost 
contracts  are  paid  a  monthly  advance 
payment  equivalent  to  the  organization's 
interim  per  capita  rate  for  each 
Medicare  enrollee  of  the  organization. 
However,  at  the  end  of  a  contract 
period,  the  organization  submits  a  cost 
report,  and  the  payments  mndr  to  the 
organization  are  adjusted  to  cijual  the 
reasonable  costs  of  the  covered  services 
the  organization  furnished  to  its 
Medicare  enrollees.  Therefore,  the 
organization  docs  not  receive  payment 
for  enrollment  and  marketing  costs 
claimed  in  addition  to  its  monthly 
payment.  Rather,  the  monthly  payment 
is  adjusted  after  all  these  and  other 
costs  are  considered. 

We  believe  that  enrollment  and 
marketing  costs  are  a  normal  business 
cost  to  the  organization  and  we  hava 
recognized  these  as  allowable  costs  for 
many  years.  Also,  we  expect  fee-for- 
service  practitioners  to  take  advertising 
and  other  overhead  expenses  into 
account  when  they  set  their  charges. 

Comment:  Many  commenters  wrote  to 
protest  our  suggested  policy  that  an 
organization  with  a  cost  contract  could 
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not  receive  total  payment  during  a 
contract  period  that  would  be  in  excess 
of  its  AAPCC.  These  commentera 
believe  that  this  policy — 

•  Would  put  the  cost  contractors  on 
the  same  basis  as  the  risk  contractors 
without  any  of  the  benefits  allowed  to 
risk  contractors; 

•  Would  discourage  organizations 
from  participating  in  this  program;  and 

•  Is  not  supported  by  the  statute. 
We  did  receive  one  comment  from  a 

potential  eligible  organization  that 
supported  this  policy.  In  addition,  one 
commenter  had  no  objection  to  using  tlie 
AAPCC  as  a  limit  in  the  case  of 
reasonable  cost  payments  for  current. 
nonrisk  enrollees  in  a  risk  organization. 

Response:  First,  it  should  be  noted 
that  we  have  used  a  cost  HMO's 
AAPCC  as  a  general  guideline  of  the 
reasonableness  of  the  organization's 
costs  since  we  started  contracting  with 
HMOs  under  section  1876  of  the  Act  (see 
§  405.2041(b)).  \n  addition,  section 
1861(v)(l)(A)  of  the  Act  limits 
reimbursement  on  a  reasonable  cost 
basis  by  excluding  tliose  costs  that  are 
found  to  be  unnecessary  in  the  efficient 
delivery  of  health  services.  With  regard 
to  paying  HMOs  and  CMPs  on  a 
reasonable  cost  basis,  we  believe  we 
are  required  to  consider  the  principles  of 
reimbursement  that  are  generally 
applied  to  established  prepayment 
organizations  regardless  of  whether  they 
are  cost  or  risk  organizations.  Except 
within  the  Medicare  program,  where  we 
lacked  sufficient  experience,  these 
organizations  have  been  paid  on  a  risk 
basis  with  respect  to  their  enrollees. 

Since  the  purpose  of  purchasing 
services  from  an  HMO  or  CMP  is  to 
furnish  care  more  efficiently  than  is 
available  in  the  fee-for-service  system,  it 
is  reasonable  to  expect  that,  in  the 
aggregate,  an  eligible  organization 
operating  on  a  cost  basis  should  be  more 
efficient  than  the  aggregate  costs  of 
suppliers  and  providers  of  services  in  its 
community.  Previously,  HCFA's  lack  of 
experience  in  this  area  prevented  us 
from  establishing  clear  standards  for 
comparison.  However,  some  recent 
studies  by  HCFA  indicate  that  existing 
cost  HMOs  are  already  operating 
significantly  below  the  average  per 
capita  costs  of  their  community. 

Therefore,  we  believe  it  is  reasonable 
and  consistent  with  the  law  that  we 
establish  the  cost  organization's  AAPCC 
as  an  overall  payment  limit.  The  actual 
limit  will  be  the  weighted  average  of  the 
AAPCCs  for  each  class  of  the 
organization's  Medicare  enrollees.  In 
order  to  provide  existing  participating 
cost  organizations  time  to  adjust  to  this 
new  standard,  we  will  delay  the 
effective  date  of  this  change  to  the 


regulations  until  contract  periods 
beginning  on  or  after  January  1, 1986. 
however,  the  limit  will  be  applied 
immediately  for  all  new  organizations 
that  begin  contracting  under  these 
provisions. 

Comment:  Numerous  commenlers 
objected  to  our  statement  in  the  NPRM 
(49  PR  22210)  that  we  were  considering 
eliminating  bad  debts  attributable  to 
uncollected  deductibles  and  coinsurance 
as  an  allowable  cost.  The  commenters 
believe  that  these  costs  are  part  of  the 
usual  cost  of  doing  business  and  that  not 
allowing  them  as  part  of  the 
organization's  reasonable  cost  could 
discriminate  against  those  organizations 
with  a  large  number  of  lower  income 
Medicare  beneficiaries,  who  would 
probably  have  higher  bad  debt  losses.  In 
addition,  they  contend  that  eliminating 
these  costs  is  inconsistent  with  usual 
Medicare  policy  toward  providers. 

Response:  We  agree  with  the 
commenters  and  have  decided  not  to 
implement  this  provision.  Therefore,  we 
are  retaining  §  417.536(f). 

Comment-  In  the  NPRM  (49  FR  22210). 
we  stated  that  we  wer«  reviewing  the 
various  exceptions  to  the  usual 
Medicare  principles  of  reimbursement  to 
see  if  these  exceptions  are  justified.  We 
specifically  requested  comments  on  this 
issue,  and  received  only  limited 
comments. 

One  commenter  stated  that  the 
exception  to  the  reasonable  charge 
screens  provided  in  §  417.546(c)(2) 
concerning  payment  to  a  physician 
group  organized  on  an  individual 
practice  (IPA)  basis  should  be  revised 
because  the  Assistant  Secretary  for 
Health  no  longer  requires  a  separate  IPA 
entity.  Therefore,  the  exception  should 
state  that  payment  to  physicians 
organized  on  an  individual  practice 
basis  is  not  subject  to  the  reasonable 
charge  screens  if  the  eligible 
organization  pays  its  physicians  (either 
directly  or  through  a  group  entity)  on  a 
fee-for-service  basis  and  has  procedures 
under  which  the  physicians  accept 
effective  incentives. 

One  potential  eligible  organization 
wrote  to  suggest  that  we  should  include 
in  5  417.560(c)  and  (d)  an  exception  to 
the  reasonable  charge  limit  for 
emergency  and  urgently  needed  services 
and  medical  services  furnished  under  an 
arrangement  on  a  fee-for-service  basis  if 
these  services  are  furnished 
infrequently,  the  charges  for  these 
services  represent  an  insignificant 
amount  of  the  organization's  total 
reimbursement,  and  the  charges  do  not 
exceed  the  amounts  charged  by  the 
physician  or  suppHer  to  other  patients. 
This  exception  is  allowed  in  the  Subpart 
T  regulations  and  the  commenter 


believes  it  is  justifiable  because  it  is  not 
reasonable  to  expect  organizations  to 
determine  reasonable  chaise  rates  for 
services  that  are  infrequently  furnished 
and  are  an  insignificant  part  of  total 
reimbursement. 

Response:  Since,  as  stated  above,  we 
are  applying  the  AAPCC  as  an  overall 
hmit  on  payments  to  a  cost  organization, 
we  see  no  need  to  apply  the  reasonable 
charge  limits  set  forth  in  42  CFR  405. 
Subpart  E  to  physician  and  supplier 
compensation.  "Therefore,  we  will  not 
apply  these  limits  to  any  new 
reasonable  cost  organizations  that  begin 
to  contract  with  us  and  we  will 
eliminate  the  limitations  for  existing 
cost  organizations  with  contract  periods 
beginning  on  or  after  January  1. 1986. 
Instead,  for  these  organizations,  we  are 
applying  reasonable  cost  rules  to  all 
physician  and  supplier  costs  an 
organization  incurs,  regardless  of  the 
payment  method  it  uses. 

Although  we  received  no  specific 
comments  on  other  exceptions  set  forth 
in  the  proposed  regulations,  we  have 
decided  to  make  the  following  changes 
to  what  was  proposed  in  the  NPRM: 

•  We  are  eliminating  the  exception 
that  allowed  a  cost  organization  that 
does  not  furnish  services  on  a  fee-for- 
service  basis  to  nonenrollees  to  be  free 
from  the  lower  of  cost  or  charges  rule 
(§  417.536(0)).  We  believe  that  this 
exception  is  no  longer  necessary 
because  eligible  organizations  and  their 
providers  and  suppliers  no  longer 
exclusively  service  their  own  enrolTees. 

•  For  contract  periods  beginning  on  or 
after  January  1, 1986,  we  will  be 
eliminating  the  weighting  factor  used  in 
determining  the  reasc^ble  costs  of  Part 
B  direct  professional  services  (J  417.562) 
because  this  factor  is  inconsistent  with 
the  usual  Medicare  reasonable  cost 
principles.  Continuing  to  pay  reasonable 
cost  organizations  with  the  added 
weighting  factor  results  in  their 
receiving  more  payment  for  Part  B 
services  than  rates  paid  in  the  Medicare 
fee-for-service  market  For  example,  no 
adjustment  factor  is  paid  to  a  hospital 
outpatient  department  or  to  a 
community  health  clinic  after  its 
reasonable  costs  are  determined,  yet,  if 
the  services  are  furnished  by  an 
organization's  ambulatory  clinic  imder 
the  same  payment  rules,  it  receives  an 
additional  payment  amount  based  on 
the  weighting  factor.  As  mentioned 
above,  this  revision  will  not  be  effective 
until  the  beginning  of  contract  periods 
beginning  on  or  after  January  1, 1986.  to 
allow  organizations  time  to  adjust  their 
payment  procedures. 

Comment:  A  few  commenters 
disagreed  with  the  provisions  of 
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9  417.542,  which  do  not  permit 
reinsurance  costs  to  be  considered  an 
allowable  cost. 

Respons^fThen  is  no  statutory 
authority  to  include  reinsurance  costs  as 
allowable  costs  and.  since  cost 
organizations  incur  no  risk  relative  to 
the  limits  of  Medicare  coverage  because 
they  are  paid  on  a  reasonable  costs 
basis,  we  do  not  believe  these  should  be 
included  as  allowable. 

Comment:  A  potential  eligible 
organization  commented  on  the 
provisions  of  S  417.576(b)(2)(i),  which 
state  that  consolidated  cost  reports  are 
required  if  an  organization  is  related  to 
another  entity  by  common  ownership  or 
control.  The  commenter  is  unclear  as  to 
whether  this  provision  applies  only  to 
organizations  with  cost  contracts  or  also 
to  those  with  risk  contracts.  In  any  case, 
this  entity  believes  that  requiring 
consolidated  cost  reports  of  separate 
entities  that  have  separate  contracts 
with  HCFA  is  unreasonable. 

Response:  The  regulations  at 
SS  417.530-417.576  only  apply  to 
reasonable  cost  reimbursement.  Section 
1876(h)(4)(C)  of  the  Act  requires  that  if 
an  eligible  organization  paid  by 
Medicare  on  a  reasonable  cost  basis  is 
related  to  another  organization  by 
common  ownership  or  control,  a 
consolidated  fmancial  statement  must 
be  filed.  Therefore,  the  regulations  must 
contain  this  requirement. 

H.  Risk  Reimbursement 

1.  Adjusted  Avenge  Per  Capita  Cost 
(AAPCCJ. 

Comment:  One  commenter  believes 
that  an  organization  should  be  notified 
by  HCFA  of  its  AAPCC  as  early  as 
possible  and  that  information  on  the 
manner  in  which  the  AAPCC  was 
computed  should  be  made  available. 

Response:  In  general,  we  agree  with 
this  comment.  It  should  be  noted  that 
the  regulations  state  that  HCFA  will 
furnish  the  organization  with  its  AAPCC 
at  least  90  days  before  the  start  of  the 
contract  period.  For  a  further  discussion 
of  this  issue,  see  the  comments  and 
responses  in  section  III.  H.  2.  of  this 
preamble. 

Comment:  A  beneficiary  organization 
suggested  that  HCFA  should  monitor  a 
risk  organization's  costs  closely  so  that 
HCFA  may  lower  an  organization's 
monthly  per  capita  rate  of  payment 
below  95  percent  of  its  AAPCC  if  it 
discovers  that  organizations  are 
operating  well  below  this  level.  A 
hospital  trade  association  suggested  that 
the  fmal  regulations  should  provide  for  a 
five-year  transition  period  during  which 
the  payment  rate  cannot  be  lowered 
below  95  percent. 


Response:  The  95  percent  of  the 
AAPCC  provision  is  mandated  by  the 
statute  (section  1876(a)(1)(D)  of  the  Act) 
and  HCFA  does  not  have  the  option  of 
changing  the  percentage  Hgure. 
However.  HCFA  will  be  evaluating 
payment  rates  and  the  ACR  in  terms  of 
appropriate  levels  of  efficiency  for  risk 
organizations. 

Comment:  Several  commenters 
expressed  concern  about  the  actual 
method  we  will  use  to  develop  the 
AAPCC  rate  book  and  inquired  whether 
there  would  be  an  opportunity  to  appeal 
our  methodology  and  assumptions. 

Response:  Since  no  organization  will 
be  signing  a  risk  contract  prior  to 
publication  of  the  rate  book,  each 
organization  will  have  full  opportunity 
to  review  the  rates  and  decide  if  they 
are  adequate.  If  an  organization  believes 
that  the  rates  are  not  adequate,  then 
that  organization  can  simply  decide  not 
to  participate  in  a  risk  contract.  There 
will  be  no  provision  for  appeal  of  our 
methodology  and  assumptions  used  in 
determining  the  AAPCC.  However,  in 
the  addendum  to  this  final  rule,  we 
describe  the  methodology,  and  we 
welcome  comments  and  suggestions  for 
improvement.  In  addition,  we  will  be 
conducting  demonstrations  that  we  hope 
will  assist  us  in  further  refining  the 
AAPCC  methodology. 

Comment:  One  commenter  suggested 
that  the  AAPCC  methodology  should  be 
guaranteed  for  a  period  of  five  years. 

Response:  We  believe  that  this  would 
not  be  practical  since  changes  in  the 
law,  new  data,  or  other  changes  may 
result  in  improvements  in  our  AAPCC 
methodology. 

Comment:  One  commenter  objected  to 
our  mentioning  in  the  NPRM  (49  FR 
22208)  that  we  may,  in  the  future, 
include  in  the  AAPCC  methodology  a 
health  status  adjustment.  The 
commenter  believes  that  including  this 
adjustment  would  lead  to  wide-spread 
abuse.  Another  commenter  supported 
the  inclusion  of  this  adjustment  factor. 

Response:  An  independent  actuarial 
consultant  has  advised  us  that  a  health 
status  adjustment  would  not  result  in 
improvement  in  the  AAPCC 
methodology  at  this  time.  As  noted  in 
the  NPRM.  we  will  incorporate  this 
adjustment  only  if  future  research 
indicates  its  feasibility. 

Comment:  One  commenter  asked  how 
we  have  interpreted  the  requirement  for 
"actuarial  equivalence"  of  the  AAPCC 
and  how  it  could  be  demonstrated  that 
this  requirement  has  been  met. 

Response:  The  law  (section  114(c)(4) 
of  Pub.  L  97-248)  requires  that  the 
Secretary  be  reasonably  certain  that  the 
methodology  to  make  appropriate 
adjustments  have  been  developed  and 


can  be  implemented  to  assure  actuarial 
equivalence  in  the  estimation  of  the 
AAPCC.  This  requirement  will  be  met 
when  the  Secretary  notifies  the 
Committee  on  Finance  of  the  Senate  and 
the  Committees  on  Ways  and  Means 
and  on  Energy  and  Commerce  of  the 
House  of  Representatives  of  her 
certification  of  the  AAPCC  methodolgy. 

Comment:  One  commenter  inquired 
about  the  definitions  of  "welfare"  and 
"institutionalized"  individuals  as  used 
in  the  AAPCC  calculation. 

Response:  The  definitions  as  used  in 
the  AAPCC  methodology  are  as  follows: 

"Institutionalized"  means  a  Medicare 
beneficiary  who  has  been  a  resident  for 
at  least  30  days  of  a  nursing  home, 
sanatorium,  rest  home,  convalescent 
home,  long-term  care  hospital,  or 
domiciliary  home.  "Welfare"  means  a 
Medicare  beneficiary  who  has  been 
determined  by  the  Medicaid  agency  of 
the  State  in  which  he  or  she  resides  to 
be  eligible  for  Medicaid.  However,  for 
purposes  of  clarification,  we  have 
revised  the  term  "welfare"  to 
"medicaid"  (see  the  addendum  to  this 
rule). 

2.  Adjusted  Community  Rate  (ACR). 

Comment:  We  received  a  comment 
that  suggested  that  prior  to  the  effective 
date  of  these  final  regulations,  HCFA 
should  publish,  for  public  comment,  the 
guidelines  on  the  computation  of  the 
ACR,  and  the  details  of  the  community 
rating  system. 

Response:  We  believe  that  the 
explanation  of  the  ACR  that  was 
included  in  the  NPRM  satisfies  any 
requirements  for  publishing  for  conunent 
our  policy  concerning  computation  of 
the  ACR.  We  do  plan  to  provide 
organizations  with  further  details  in 
administrative  issuances.  However,  we 
wish  to  stress  that  the  methods  used  to 
calculate  the  community  rate  must  be 
internally  consistent  with  rates  used  for 
calculating  premiums  charged  to  the 
organization^non-Medicare  enrollees. 
Thus,  documentation  of  rates  for  each 
service  category  of  the  community  rate 
must  be  consistent  with  the  rates  used 
in  the  premium  calculations  for  the  same 
services. 

Comment:  Numerous  commenters 
objected  to  the  timeframes  set  forth  in 
the  regulations  (§  417.592(d))  concerning 
HCFA's  furnishing  of  an  organization's 
payment  rates,  approval  by  HCFA  of  an 
organization's  proposed  ACR  and 
weighted  averages  of  the  per  capita 
rates  of  payment.  They  believe  these 
timeframes  do  not  allow  the 
organization  sufficient  time  to  market  its 
package.  These  commenters  suggested 
that  earlier  time  periods  be  provided  for 
HCFA  notification  of  per  capita 
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payment  rates:  the  organization's 
submission  of  its  ACR:  and  weighted 
averages  of  per  capita  rates  and 
descriptions  of  additional  benefits;  and 
HCFA  approval  of  that  submittal.  They 
proposed  the  following  timeframes: 

•  HCFA  furnishes  payment  rates  to 
organization — 180  days  prior  to  the  start 
of  the  contract  period.  (The  NPRM 
specified  90  days.) 

•  Organization  subnits  its  weighted 
average  of  its  per  capita  rates  of 
payment  and  the  ACR  to  HCP'.^  for 
approval — 150  days  prior  to  the  contract 
period.  (The  NPRM  specified  45  days.) 

•  HCFA  notifies  the  organization  of 
its  approval  or  disapproval — 120  days 
prior  to  the  contract  period.  (The  NPRM 
did  not  specify  any  time  frame  for  this 
approval.) 

Response:  Although  providing 
payment  rates  180  days  in  advance  of 
the  contract  period  may  be  possible  in 
the  future,  we  cannot  do  so  at  this  time. 
Therefore,  we  will  provide  the  rates  90 
days  in  advance  of  the  contract  period, 
as  slated  in  the  NPRM.  Since  the  other 
timeframes  are  linked  to  the  payment 
rates,  they  will  also  remain  as  stated  in 
the  NPRM.  However,  we  are  considering 
all  aspects  of  this  provision,  and  we 
may,  in  the  future,  be  able  to  provide 
payment  rates  further  in  advance  of  the 
contract  period. 

Comment:  Some  cooimenters 
expressed  concern  about  the  fact  that 
we  did  not  explicitly  slate  in  the  NPRM 
whether  or  not  an  organization  may 
include  in  its  ACR  computation  a 
reasonable  contribution  to  its 
contingency  reserve  fund  against  the 
risk  of  adverse  selection  or 
overutilization. 

Response:  An  organization  is  free  to 
do  so  if  its  premium  for  its  non-Medicare 
enrollee  groups  includes  this  element. 

Comment:  An  association  wrote  to 
express  its  concern  about  what 
supporting  documentation  HCFA  will 
require  an  organization  to  submit  with 
its  ACR. 

Response:  The  burden  of  identifying 
and  proving  the  basis  of  the  community 
rate  aiiil  !he  adjustments  for  the  ACR 
fall  to  c.m.h  risk  organization  and  will 
depend  upon  a  fact-finding  process  that 
is  based  on  the  individual 
circumstances,  utilization  experience, 
private  business,  and  expenses  of  each. 
No  standardized  formula  applies  and, 
thus,  proof  depends  upon  reliable, 
consistent,  accurate,  and  authentic 
business  records  that  the  risk 
organization  provides  to  us.  This  means 
that  HCFA  must  have  access  to  the 
records  of  the  organization  to  verify 
information.  Therefore,  in  response  to 
the  comment  and  in  order  to  provide 
guidance  to  risk  organizations,  we  are 


adding  a  new  S  417.481  to  specify  what 
kind  of  documentation  the  risk 
organization  must  maintain  with  regard 
to  its  ACR  calculation.  This  includes 
requiring  that  an  organization  will  have 
to  maintain  and  make  available  to 
HCFA  records  of  reports  filed  with  other 
Federal  programs  and  State  authorities. 

Comment:  A  commenter  was  confused 
about  the  ACR  computation 
methodology.  Specifically,  the 
commenter  wanted  to  know  if  an 
organization  may  use  the  community 
rate  method  or  the  aggregate  premium 
as  it  chooses,  or  if  it  must  use  both  of 
them. 

Response:  As  specified  in  §  417.594(b), 
an  organization  must  choose  one 
method  or  the  other:  however,  the  choice 
belongs  to  the  organization. 

Comment:  A  few  commenters 
objected  to  our  decision  to  prohibit  the 
use  of  a  time  factor  as  an  adjustment  to 
the  organization's  community  rate 
except  as  a  temporary  measure  in  the 
organization's  initial  contract  period 
(§  417.594(c)(2)(ii)).  They  believe  that  the 
time  factor  adjustment  is  well 
established  and  has  been  used  under 
cost-based  contract  for  many  years; 
therefore,  the  risk  organizations  should 
be  allowed  to  use  it. 

Response:  We  proposed  in  the  NPRM 
(see  §  417.594(c){2)(ii))  that  an 
organization  with  a  risk  contract  has  the 
option  of  using  a  time  factor  in  its  first 
contract  period  merely  to  allow  the 
organization  time  and  experience  to 
develop  empirical  evidence  that 
demonstrates  the  differences  in  the 
complexity  of  intensity  of  services 
furnished  to  Medicare  enrollees.  We 
have  revised  this  section  of  the 
regulations  to  allow  this  adjustment  for 
the  first  year  of  this  program's 
operation.  After  this  date,  we  believe 
that  an  organization  should  be  able  to 
gather  supporting  evidence  to  do  this. 

Comment:  A  potential  eligible 
organization  requested  that,  in  adjusting 
their  initial  rate  to  take  into  account  the 
characteristics  of  Medicare  enrollees. 
organizations  be  allowed  to  use  what  it 
refers  to  as  "standard  area  spc-Lific  age/ 
sex  experience  tables"  as  an  alternative 
adjustment  to  the  volume  or  intensity 
adjustments  set  forth  in  §§  417.594(0)  (1) 
and  (2). 

Response:  Since  the  commenter 
described  these  tables  in  only  grneral 
terms,  it  is  difficult  for  us  to 
categorically  respond  to  their  validity  in 
making  adjustments  to  the  initial  rate 
calculation.  However,  nationally 
recognized  tables  of  this  type  could  be 
used  if — 

•  The  organization  uses  the  tables  in 
developing  its  initial  rate:  and 


•  The  organization  demonstrates  to 
HCFA's  satisfaction  that  the  tables  are 
valid  indicators  of  the  utihzation  of 
health  services. 

Comment:  One  commenter  stated  that 
the  requirements  of  §§  417.594(c)(2)  (i) 
and  (ii).  as  set  forth  in  the  NPRM,  could 
be  in  conflict  with  the  requirements  of 
title  XllI  of  the  PHS  Act.  As  written, 
those  sections  would  allow  an 
organization  to  adjust  its  community 
rate  to  reflect  the  difference  in  the 
complexity  or  intensity  of  8er\'ices 
furnished  to  its  Medicare  enrollees  if  the 
adjustment  is  made  equally  to  all 
enrollees.  The  commenter  believes  that 
the  term  "all  enrollees"  should  be 
revised  to  read  "all  Medicare  enrollees"; 
otherwise,  organizations  would  he 
required  to  experience  rate  it  non- 
Medicare  enrollees,  which  is  prohibited 
under  the  PHS  Act. 

Rpsponfe:  We  agree  with  the 
commenter  that  tl'.e  language  of  the 
noted  sections,  as  proposed,  was 
misleading.  We  have  revised  those 
sections  of  the  regulations  to  specify 
that  if  an  organization  chooses  to  use 
the  adjustments  in  §§  417.594(c)(2)  (i) 
and  (ii),  then  its  calculation  of  its  initial 
rate  must  also  have  included  the 
elements  of  the  adjustment.  As  long  as 
this  is  done  for  all  enrollees,  the 
organization  is  not  experience  rating. 

Comment:  An  association  of  prepaid 
health  organizations  is  concerned  about 
confidentiality  of  data  submitted  to 
HCFA  regarding  ACR  calculations.  The 
commenter  stated  that  the  structuring  of 
rates  is  highly  confidential,  because 
ratemaking  decisions  are  critical  to  the 
competitive  position  of  each 
organization  in  the  marketplace.  The 
recommendation  is  that  this  information 
be  exempted  from  disclosure  under  the 
Freedom  of  Information  Act  (FOIA). 

Response:  These  data  are  exempted 
from  mandatory  disclosure  under  the 
FOIA  by  5  IF.S.C.  552(b)(4),  which  deals 
with  "trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  which  is  privileged  or 
confidential."  Organizations  should 
separate  their  ACR  calculations  from 
their  other  submissions  to  HCFA  and 
clearly  identify  them  as  confidential. 
Within  HCFA.  access  to  this  information 
will  be  limited  to  those  who  have  a 
responsibility  for  review  and  evaluation 
of  the  data. 

Comment:  One  commenter  urged  us  to 
allow  organizations  that  have  already 
been  subject  to  a  State  rate  review 
process  to  submit  those  data  to  HCFA 
and  that  HCFA  would  accord 
appropriate  weight  to  these 
determinations.  This  would,  in  the 
commenter's  opinion,  avoid  duplicative 
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and  unnecessarily  burdensome  reviews 
for  the  organizations  and  avoid  HCFA 
determinations  that  conflict  with  State 
regulatory  requirements. 

Response:  We  will  explore  the 
possibility  of  coordinating  our  review 
efforts  with  those  of  state  insurance 
premium  review  agencies.  However, 
because  of  major  differences  among  the 
various  requirements  in  State  and  the 
Medicare  program,  there  may  be  many 
administrative  difficulties  in  effective 
and  efficient  coordination. 

Comment-  An  actuary  contended  that 
HCFA  should  not  allow  organizations  to 
compute  their  own  average  of  their  per 
capita  cost  of  payments,  since  this  can 
be  manipulated  to  minimize  required 
additional  benefits  or  reduced 
payments.  The  organization  will  not  be 
penalizing  itself  by  calculating  a  low 
average  for  submission  to  HCFA 
because  the  actual  payment  is  based  on 
true  enrollment. 

Response:  We  disagree  with  the 
commenter.  The  key  element  in 
calculating  the  average  payment  rates  is 
the  expected  enrollment  for  the  contract 
period.  We  believe  that  the  organization 
is  best  qualified  to  make  this  estimate. 
We  will  review  the  organization's 
assumptions  and  calculations  to  ensure 
their  validity  when  they  are  reported  to 
us  under  the  provisions  of  S  417.590. 

Comment:  A  commenter  questioned 
whether  an  organization  whose  ACR  is 
less  than  its  average  of  the  per  capita 
rates  of  payment  could  make  up  the 
difference  by  a  combination  of  accepting 
a  reduced  payment  from  HCFA  and 
furnishing  additional  benefits  to 
reconcile  the  difference. 

Response:  We  agree  that  an 
organization  may  do  this,  and  we  have 
revised  the  regulations  (§  417.442(b)|  to 
make  this  policy  clear. 

Comment:  A  commenter  stated  that 
the  ACR  computation  does  not  appear  to 
take  into  account  area  differences  in  the 
distribution  of  an  eligible  organization's 
regular  business  and  its  Medicare 
business.  Another  commenter  wanted 
HCFA  to  allow  separate  ACRs  by 
county  with  separate  premiums. 

Response:  By  definition,  a  community 
rating  system  spreads  the  risk  of  health 
insurance  costs  ever  the  broad 
population  that  an  organization  serves. 
The  ACR  calculations  must  begin  by 
being  consistent  with  the  premium 
calculations  used  by  organizations  in 
their  non-Medicare  business.  Since 
these  organizations  usually  do  not  set 
premium  rates  by  county,  if  the  ACR 
was  calculated  on  this  basis  it  would 
artificially  impose  a  rate  setting 
adjustment  that  has  not  been  recognized 
or  applied  uniformly  by  the  industry. 


Comment-  A  potential  eligible 
organization  believes  that  we  should 
eliminate  the  requirement  that  an 
organization  that  is  utilizing  the  initial 
rale  calculation  described  in 
§  417.594(b)(3)  must  include  a  separate 
component  for  overhead.  The 
commenter  suggests  that  overhead 
should  be  allocated  among  the  direct 
service  components  because  that  is  the 
current  common  practice.  Overhead  is 
driven  by  and  a  function  of  the  direct 
service  component. 

Response:  We  believe  that 
distinguishing  this  element  separately  is 
necessary  for  proper  evaluation  of  an 
organization's  ACR.  However,  we  have 
changed  "overhead"  to  "general  and 
administrative"  to  be  more  consistent 
with  usual  accounting  practices. 

Comment-  One  commenter  believes 
that,  because  of  the  prospective 
payment  system  for  inpatient  hospital 
services,  the  cost  per  unit  of  furnishing 
those  services  to  Medicare  enrollees 
may  be  more  or  less  than  the 
organization's  cost  from  a  related 
provider  or  charges  from  an  unrelated 
provider  for  non-Medicare  enrollees. 
The  commenter  maintained  that  this 
cost  differential  should  be  recognized  in 
the  regulations  as  an  appropriate 
measure  of  intensity  for  purposes  of 
adjusting  the  initial  rate  in  the  ACR 
computation. 

Response:  Just  as  we  no  longer 
recognize  a  separate  adjustment  to 
hospital  payment  rates  to  reflect  an 
intensity  factor  through  the  nursing 
differential,  we  will  not  be  allowing 
separate  adjustments  for  prospective 
payment  rates  compared  with  the  rates 
paid  by  organizations  to  hospitals.  This 
adjustment  would  artifically  elevate  an 
organization's  ACR  in  a  manner  that  is 
not  related  to  its  own  purchasing 
arrangements  for  hospital  services. 

Comment:  A  few  commenters 
believed  that  the  ACR  methodology 
should  allow  flexibility  so  that  each 
organization  may  use  adjustments  that 
take  into  account  its  usiialffmancial 
needs  and  risks. 

Response:  As  long  as  an 
organization's  calculation  method  is 
consistent  with  either  of  the  two  basis 
methods  mandated  by  law  (that  is, 
community  rating  or  aggregate  weighted 
premium  method),  we  will  recognize 
circumstances  unique  to  each 
organization  if — 

•  There  is  an  equitable  financial 
impact  on  the  general  enrollment  and 
the  Medicare  enrollment:  and 

•  Proper  supporting  documentation  is 
furnished. 

Comment  A  potential  eligible 
organization  asked  if  the  costs  incurred 
by  an  organization  in  entering  into 


contracts  with  existing  medical  groups 
(network  model  organizations)  can  be 
included  in  the  organization's  ACR 
calculation. 

Response:  An  organization  may 
include  these  costs  if  it  also  includes 
them  in  the  premium  for  non-Medicare 
enrollee  groups. 

Comment:  A  commenter  wanted  to 
know  if  HCFA  will  attemp  to  recover  the 
difference  if  an  organization's  actual 
ACR  for  a  given  period  falls  below  the 
budgeted  or  projected  ACR  due  to  the 
improved  efficiency  of  the  organization. 
The  commenter  believes  that  there 
should  be  no  attempt  to  recover  that 
difference  and  that  the  only  action  taken 
by  HCFA  should  be  in  reflecting  that 
difference  in  the  ACR  for  the  following 
contract  period.  Similarly,  another 
commenter  questioned  whether  an 
organization  could  retain  the  profit  it 
makes  if  its  average  per  capita  expenses 
are  less  that  its  average  per  capita 
payment  because  its  .Medicare  enrollees' 
utilization  was  lower  than  what  the 
organization  estimated  in  calculating  its 
proposed  ACR  or  the  organization  was 
able  to  deliver  services  at  a  lower  unit 
cost  than  it  estimated. 

Ri-sponse:  We  will  not  attempt  to 
recover  the  difference  between  a 
projected  ACR  and  actual  ACR  due  to 
improved  efficiency  or  lower  utilization 
because  there  is  no  statutory  authority 
for  us  to  do  so.  However,  if  this  occurs, 
we  will  take  appropriate  action  when 
we  review  the  organization's  proposed 
ACR  for  the  next  contract  period. 

3.  Direct  Payment  Option. 

Comment  One  commenter  favored 
expanding  the  direct  payment  option 
allowed  for  inpatient  hospital  services 
(§  417.586)  to  include  Medicare  Part  B 
services. 

Response:  The  direct  payment  option 
for  risk  organizations  is  limited  in  the 
statute  to  hospitals  and.  since  the 
enactment  of  section  2350(c)  of  Pub.  L. 
9&-369  (the  Deficit  Reduction  Act)  on 
July  18, 1904.  to  skilled  nursing  facilities 
(S.N'Fs).  (The  SNF  direct  paym-mt  option 
is  discussed  in  detail  in  sectir.:i  iV.C.  of 
this  preamble.)  In  addition,  wc  believe 
that  eligible  organizations  should  be 
providing  most  ambniatory  services 
directly.  Not  to  do  so  implies  that  the 
organization  merely  arranges  for  * 
services,  which  is  inconsistent  with  the 
definition  of  a  risk  organization. 

Comment  One  commenter  suggested 
that  if  it  is  administratively  feasible,  an 
organization  should  be  allowed  to  elect 
the  direct  payment  to  hospital  option  at 
the  midpoint  of  its  contract  period  as 
well  as  at  the  beginning  of  the  contract 
period. 
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Response:  We  believe  that 
implementing  this  suggestion  would  not 
be  administratively  feasible  because  our 
system  procedures  are  organized  on  a 
contract  period  basis. 

Comment:  Since  section  1876(g)(4)  of 
the  Act  states  that  electing  direct 
payment  to  the  hospital  is  solely  at  the 
option  of  the  eligible  organization,  one 
commenter  believes  that  HCFA  has  no 
authority  to  require  (hat  it  must  approve 
these  organizations'  request  for  the 
option.  The  commenter  suggests  that 
this  should  be  merely  a  notice,  rather 
than  approval,  requirement." 

Response:  We  agree  with  this 
comment  and  are  removing  the  approval 
requirement  from  the  regulations 
(§417.586). 

Comment:  A  commenter  states  that 
the  NPRM  is  unclear  as  to  how  HCFA 
will  estimate  administrative  costs 
applicable  to  paying  hospital  bills  under 
the  direct  payment  option. 

Response:  The  initial  withholding  will 
be  based  on  an  estimate,  which  includes 
information  furnished  by  the 
organization,  of  the  organization's 
expected  hospital  utilization.  This 
estimate  will  be  adjusted  based  on  the 
organization's  actual  experience. 

Comment:  A  commenter  suggested 
that  if  an  organization  elects  to  have 
HCFA  pay  the  hospital  directly,  then 
HCFA  and  the  organisation,  instead  of 
only  HCFA,  should  decide  on  the 
amount  of  the  withholding  HCFA  makes 
from  the  capitation  payment. 

Response:  Under  section  1876(g)(4)  of 
the  Act,  HCFA  is  required  to  decide  how 
much  to  withhold  from  the 
organization's  payment  rate.  However, 
HCFA  would  ordinarily  use  the 
organization's  estimates  when 
calculating  the  withholding. 

Comment:  A  potential  eligible 
organization  believes  that  there  should 
be  a  mechanism  to  protect  the 
organization  that  elects  the  direct 
hospital  payment  option  from  an 
intermediary  that  malccs  payment  for 
unauthorized  services. 

Response:  We  have  had  a  service 
lock-in  mechanism,  such  as  the  one 
described,  in  place  and  operating  for 
almost  10  years.  We  believe  that  this 
procedure  will  protect  the  organization. 

Comment:  A  commenter  is  concerned 
that  if  an  organization  elects  to  have 
HCFA  make  payment  to  hospitals  for 
Part  A  services,  then  HCFA  will  make 
that  payment  under  the  prospective 
payment  system.  The  commenter 
believes  that  there  is  no  incentive  for  an 
organization  to  reduce  length  of  stay  for 
Medicare  enrollees  under  the 
prospective  payment  system.  The 
commenter  suggests  tfiat  HCFA  allow 
other  bases  for  payment  if  an 


organization  is  willing  to  negotiate  a 
special  rate  with  its  affiliated  institution. 
This  would  allow  HCFA  to  realize 
savings  from  an  organization's  financial 
incentive  strategies. 

Response:  An  organization  that  does 
not  elect  the  HCFA  payment  to  hospital 
option  may  negotiate  any  payment 
method  it  wants  with  the  hospitals  it 
uses  to  furnish  services  to  its  Medicare 
enrollees.  However,  once  an 
organization  elects  to  have  HCFA  make 
these  payments,  then  under  section 
1876(8){4)(A)  of  the  Act.  the  payment 
will  be  made  in  accordance  with  the 
usual  Medicare  payment  rules  (that  is, 
prospective  payment  or.  for  hospitals 
excluded  from  that  system,  reasonable 
cost).  Therefore,  we  have  no  option  to 
negotiate  special  rates  for  HCFA  to  pay. 

Comment:  A  commenter  wanted  to 
know  if  payment  for  hospital  inpatient 
services  furnished  directly  by  a  risk 
organization  to  its  current  nonrisk 
Medicare  enrollees,  for  whom  the 
organization  receives  payment  on  a 
reasonable  cost  basis,  will  be  made 
under  the  prospective  payment  system. 

Response:  Payment  for  these  enrollees 
will  be  made  under  the  reasonable  cost 
contract  provisions,  which  include 
payment  under  the  prospective  payment 
system  for  hospital  inpatient  services. 

Comment:  One  commenter  suggested 
that  risk  organizations  be  allowed  the 
option  of  either  contracting  directly  with 
hospitals  or  allowing  direct  HCFA 
payment  to  the  hospital. 

Response:  This  option  is  available 
under  §  417.586. 

4.  Other  Risk  Reimbursement 
Comments. 

Comment:  One  organization 
recommended  that  the  regulations 
should  clearly  state  that  an  organization 
with  a  risk  contract  may  continue  to 
receive  reimbursement  for  its  nonrisk 
Medicare  enrollees  through  h».'aUh  care 
prepajTnent  plan  (HCPP)  contracts 
under  section  1833(a)(1)(A)  of  the  Act. 

Response:  Section  226(b)  of  Pub.  L.  92- 
603  prohibits  an  organization  that  is 
receiving  payment  from  Medicare  for 
some  enrollees  under  section  1876  of  the 
Act  from  also  receiving  reimbursement 
for  other  enrollees  under  other  sections 
of  the  Act.  Therefore,  normally,  an 
organization  that  has  a  contract  with  us 
under  section  1876  of  the  Act  for  some 
Medicare  enrollees  connot,  at  the  same 
time,  be  receiving  payment  from  us  as 
an  HCPP.  However,  sections  114(c)(1) 
and  (c)(2)  of  Pub.  L.  97-248  provide 
exceptions  in  the  case  of  existing 
organizations  being  reimbursed  by 
Medicare  on  a  reasonable  cost  basis 
(that  is.  HCPPs  and  HMOs)  for 
transition  periods  during  which 
Medicare  may  make,  under  certain 


conditions,  payments  on  both  a 
reasonable  cost  and  risk  basis  to  the 
same  organization  during  the  time  it 
converts  to  a  risk  contract. 

Comment:  Most  of  the  potential 
eligible  organizations  that  commented 
favor  our  permitting  organizations  to 
establish  a  benefit  stabilization  fund. 
This  fund  would  be  used  by  an  eligible 
organization  to  stabilize  both  the 
premium  and  additional  benefits 
furnished  to  Medicare  enrollees  from 
year  to  year. 

Response:  Section  2350(b)  of  Pub.  L 
98-369  specifically  permits  us  to 
implement  such  a  provision.  We  are 
including  this  change  in  these  fmal 
regulations  and  a  detailed  discussion  of 
the  revisions  can  be  found  in  section 
IV.B.  of  this  preamble. 

Comment:  Another  organization 
expressed  confusion  about  how  it  will 
receive  payment  for  its  current  nonrisk 
enrollees  after  it  elects  a  risk  contract. 

Response:  An  organization  that 
contracts  on  a  risk  basis  will  continue  to 
be  paid  on  a  reasonable  cost  basis  for 
its  current  nonrisk  Medicare  enrollees. 

Comment:  A  physician  organization 
wanted  to  know  how  the  hospital 
inpatient  service  prospective  payment 
system  will  relate  to  eligible 
organization's  payment  for  those 
services. 

Response:  If  HCFA  pays  the  hospital 
bills  for  the  eligible  organization's 
Medicare  enrollees,  the  payment  will  be 
based  on  the  principles  set  forth  in 
Subpart  D  of  42  CFR  Part  405.  which 
include  payment  on  a  prospective 
payment  basis  to  hospitals  not  excluded 
from  that  system.  If  the  eligible 
organization  pays  the  hospital  for  the 
services  furnished  to  its  Medicare 
enrollees.  the  payment  method  will  be 
negotiated  between  the  organization 
and  the  hospital,  subject  to  applicable 
Slate  law. 

Comment.  A  potential  eligible 
organization  is  concerned  about  the 
requirements  related  to  charging 
Medicare  Part  B-only  enrollees  for  Part 
A  services  furnished  by  the 
organization.  Section  417.452(c)(3)  states 
"The  sum  of  the  amounts  an 
organization  charges  its  Medicare 
enrollees  for  services  that  are  not 
covered  under  Part  A  or  Part  B  may  not 
exceed  the  ACR  for  these  services."  If 
the  provisions  of  this  paragraph  are 
applied  to  payment  for  Part  A  services 
for  Medicare  enrollees  who  are  entitled 
to  Medicare  Part  B  only,  the 
organization  will  be  deprived  of  its  full 
financial  requirements  for  these 
members.  This  results  from  the  fact  that 
the  AAPCC  will  usually  be  greater  than 
an  organization's  ACR  for  Part  A 


1334 Federal  Register  /  Vol.  sq  No.  7  /  Thursday.  January  10.  1985  /  Rules  and  Regulations 


services  because  an  organization's 
major  cost  savings  is  in  reduced 
hospitalization.  The  regulations  should 
clearly  address  how  the  Part  B-only 
Medicare  enrollees  pay  for  Part  A 
services  under  a  risk  contract. 

Response:  Under  the  law  (for 
example,  section  1876(a)  and  (g)  of  the 
Act),  Part  B-only  Medicare  enrollees  are 
entitled  to  a  different  set  of  benefits 
from  those  to  which  Part  A  and  B 
enrollees  are  entitled.  This  includes  both 
Medicare  covered  services  and  the 
additional  benefits  that  a  risk 
organization  must  provide  its  enrollees 
if  the  organization's  ACR  for  Medicare 
covered  services  is  less  than  Medicare's 
payment  to  the  organization.  This 
means,  in  the  case  of  Part  B-only 
enrollees,  that  Medicare's  payment  to 
the  organization  is  only  for  Part  B 
covered  services  and  the  organization  is 
required  to  provide  additional  beneHts 
without  cost  to  the  enrollee  only  if  the 
organization's  ACR  applicable  to  Part  B 
services  is  less  than  Medicare's 
payment  (unless,  of  course,  the 
organization  accepts  a  reduced 
payment).  These  additional  benefits 
may  be  different,  therefore,  from  the 
additional  benefits  the  same 
organization  must  provide  its  Medicare 
enrollees  who  are  entitled  to  both  part  A 
and  B  ser\'ices. 

The  policy  set  forth  in  S  417.452(c)l3) 
is  mandated  by  section  1876(e)(2)  of  the 
Act  and.  therefore,  can  not  be  revised.  If 
the  organization  furnishes  services 
which,  if  the  enrollee  was  entitled  to 
part  A  services,  would  be  covered  under 
Part  A,  we  do  not  have  the  authority  to 
decide  the  method  the  organization  uses 
to  collect  payment  for  these  services. 
The  organization  may  devise  any 
method  it  desires  so  long  as  the  amount 
does  not  exceed  the  ACR  for  the  service. 
We  have  added  language  to  §  417.452 
that  makes  this  clear. 

f fowever,  in  reviewing  the  subject 
comment  we  beheve  that  the 
regulations  need  to  be  clarified,  not  only 
with  respect  to  Part  A  ser\'ices  furnished 
to  a  Part  B-only  Medicare  enrollee.  but 
also  with  regard  to  other  noncovercd 
services  furnished  to  these  enrollees  if 
the  organization  wishes  to  standardized 
the  benefit  package  of  its  Part  B-only 
enrollee  with  that  for  its  Parts  A  and  B 
enrollees.  Therefore,  we  ha\e  also 
added  language  to  §  417.452  that 
provides  that  if  Part  B-only  enrollees  are 
furnished  coverage  for  a  benefits 
package  that  is  identical  to  that 
furnished  at  no  cost  to  Medicare 
enrollees  who  are  entitled  to  both  Parts 
A  and  B  (that  is.  both  Medicare  covered 
services  and  the  additional  benefits),  the 
premium  (or  other  payment  method) 


charged  the  Part  B-only  enrollees  for 
those  services  may  not  exceed 
Medicare's  payment  to  the  organization 
for  the  enrollees  entitled  to  both  Parts  A 
and  B.  (In  the  event  that  applicable 
deductible  or  coinsurance  liabilities  are 
not  fully  satisfied  through  this  payment, 
or  the  Part  B-only  enrollees  are 
furnished  other  supplementary  benefits, 
the  organization  could  make  appropriate 
additional  charges.) 

Comment  An  actuary  objected  to  the 
requirement  that  risk  organizations  must 
either  accept  reduced  payment  for  the 
difference  between  the  AAPCC  and  the 
ACR  or  make  up  the  difference  in 
additional  benefits.  The  commenter 
suggests  instead  that  risk  organizations 
should  make  up  only  a  portion  of  the 
difference  between  the  ACR  and  the 
AAPCC  in  additional  benefits  and 
accepting  reduced  payment  from  MCFA. 
thus  saving  HCFA  money  in  all  cases. 

Response:  Section  1876(gil2)  of  the 
Act  clearly  gives  a  risk  organization  the 
right  to  elect  between  furnishing 
additional  benefits  or  accepting  reduced 
payment  to  reconcile  the  difference 
between  its  AAPCC  and  ACR.  HCFA 
can  share  in  the  savings  only  when  the 
organization  elects  to  receive  reduced 
payment  in  whole  or  in  part. 

/.  Appeals 

Comment:  One  commenter  stated  that 
the  beneficiary  appeals  procedures 
outlined  by  these  regulations 
(§§  417.6o6~117.638)  are  too  complicated 
for  the  elderly  who  have  health 
problems  to  understand  and  that  a 
central  authority  is  necessary  to 
coordinate  the  appeals  process. 

Response:  We  have  attempted  to 
construct  a  grievance  and  appeals 
process  that  affords  fair  treatment  to 
beneficiaries.  Enrollees  may  request 
assistance  from  the  eligible  organization 
in  filing  grievances  and  appeals  under 
§  417.436.  For  reconsiderations, 
hearings,  and  appeals,  enrollees  may 
request  assistance  from  any  Social 
Security  office. 

Comment:  One  commenter  asked  that 
we  verify  that  contract  appeal 
procedures  apply  to  CMPs  as  well  a.s 
HMOs. 

Response: Contract  apptnl  procedures 
discussed  in  §§  417.640  through  417.694 
apply  to  all  eligible  organizations  and 
those  seeking  to  qualify  as  eligible 
organizations. 

/.  Other  Comments 

Comment:  We  received  a  number  of 
comments  regarding  the  procedures 
under  which  HCFA  will  convert  current 
demonstrations  projects  to  contracts 
under  these  regulations. 


Response:  Existing  demonstration 
projects  will  be  required  to  convert  to 
contracts  under  these  regulations  at  the 
earliest  possible  date.  Each 
demonstration  project  will  be  contacted 
by  HCFA's  Office  of  Research  and 
Demonstrations  regarding  the 
termination  and  transition  of  its  project 
to  program  status. 

Comment:  One  commenter  stated  that 
eligible  organizations  should  be  required 
to  establish  a  Medicare  Beneficiary 
Advisory  Board. 

Response:  The  statute  contains  no 
provision  explicitly  dealing  with  such 
boards.  However,  organizations 
qualifying  as  HMOs  under  title  XllI  of 
the  PHS  Act  must  have  HMO  members 
comprise  at  least  one-third  of  its  policy 
making  body  (see  42  CFR  no.l08{f)). 
Medicare  members  could  be  part  of  this 
body. 

Comment:  One  commenter  stated  that 
these  regulations  should  be  flexible  to 
permit  coordination  with  those 
governing  the  Federal  employees  health 
benefits  plan  (FEHBP)  and  certain  other 
non-Federal  programs. 

Response:  We  have  not  discovered 
any  conflict  between  Federal  regulations 
governing  the  FEHBP  and  these 
regulations.  Any  organization  that 
experiences  difficulty  with  coordination 
of  its  Medicare  contract  with  FEHBP  or 
other  plan  contract  should  contact  its 
ser\icing  HCFA  regional  office  for 
a.ssistance.  ^ 

Comment:  One  commenter  requested 
that  enrollment  of  Medicare 
beneficiaries  in  eligible  organizations  be 
coordinated  with  State  Medicaid  offices. 

Response:  We  plan  to  keep  State 
Medicaid  offices  informed  of  contracts 
and  enrollment  where  beneficiaries  are 
entitled  both  to  Medicare  and  Medicaid. 
State  Medicaid  offices  should  contact 
their  6er\  icing  I ICFA  regional  office  for 
further  details. 

Comment:  One  commenter  stated  that 
HCFA  should  study  the  differences  in 
quality  of  services  provided  by  for-profit 
and  not-for-profit  organizations. 

Response:  HCFA  intends  to  monitor 
the  quality  of  service  provided  by  all 
organizations  receiving  contracts  under 
these  regulations. 

IV.  New  Legislation 

After  the  NPRM  was  published  on 
May  25. 1984.  Congress  enacted,  on  ]u\\ 
18,  1984.  Pub.  L.  98-369  (Deficit 
Reduction  Act  of  1984).  Sections  2322 
and  2350  of  Division  B  of  that  law 
further  amended  sections  1861  and  1876 
of  the  Act  to  provide  for  the  following: 

•  Organizations  with  risk  contracts 
can  permit  the  services  of  clinical 
psychologists  (as  defined  by  the  • 
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Secretary),  and  the  services  and 
supplies  incident  to  their  services,  to  be 
furnished  without  the  direct  personal 
supervision  of  a  physician.  (Section 
1861(s)(2)(H)(ii)oftheAct.) 

•  The  Secretary  is  required  to 
establish,  for  each  geo^'aphic  area 
served  by  more  than  one  eligible 
organization,  a  single  30-day  period 
each  year  during  which  all  the 
organizations  serving  the  area  must 
provide  for  open  enrollment.  The 
Secretary  must  determine  an 
organization's  rate  of  payment  in  such  a 
way  that  individuals  who  enroll  during 
this  coordinated  open  enrollment  period 
will  not  have  premium  charges 
increased  or  any  additional  beneHts 
decreased  for  12  monthB  after  the 
individuals'  effective  dates  of 
enrollment.  (Section  1876(c)(3)(A)(ii)  of 
the  Act.) 

•  With  the  Secretary's  approval  and 
for  a  period  of  less  than  five  years,  an 
organization  with  a  risk  contract  may 
have  a  part  of  the  value  of  the  additional 
benefits  it  is  required  to  provide  be 
withheld  and  reserved  by  the  Secretary 
for  subsequent  annual  contract  periods. 
These  funds  would  be  used  to  stabilize 
and  prevent  undue  fluctuation  in  the 
additional  benefits  offered  in  those 
subsequent  periods.  (Section  1876(g)(5) 
of  the  Act.) 

•  Organizations  with  risk  contracts 
are  permitted  to  elect  direct 
reimbursement  by  HCFA  to  SNFs  that 
furnish  covered  services  to  the 
organization's  Medicare  enroUees. 
(Section  1876(g)(4)(A)  of  the  Act.) 

As  a  part  of  this  final  rule,  we  are 
implementing  all  but  the  second 
provision  mentioned  above  (that  is, 
sections  2322  and  2350(b)  and  (c), 
.'•espectively).  We  plan  to  implement 
section  2350(a)  in  a  separate  rulemaking 
document  because  of  the  complexity  of 
the  issues  involved. 

.4.  Sen'ices  of  Psychologists 

As  stated  above,  section  2322  of  Pub. 
L.  98-369  amended  section  1861(s)(2)(H) 
of  the  Act  to  allow  the  services  of 
(linical  psychologists,  and  the  services 
and  supplies  incident  to  their  services, 
to  be  furnished  in  organizations  with 
risk  contracts  without  the  direct 
personal  supervision  of  a  physician.  We 
have  included  this  provision  in 
§  417.416(d)(2).  The  statute  also  directs 
us  to  provide  a  dcHnition  of  clinical 
psychologist.  We  have  decided  to 
include  in  these  regulations  a  definition 
that  is  similar  to  the  definition 
(contained  in  §  405.1038(e)(1))  of  the 
psychologist  who  is  the  staff  director  of 
the  psychology  department  or  service  in 
a  psychiatric  hospital,  but  that  also 
contains  language  adopted  from  the 


original  Senate  amendment  that  added 
this  provision  to  the  law. 

B.  Benefit  Stabilization  Fund 

Section  2350(b)  of  Pub.  L.  98-369 
amended  section  1876(g)(2)  of  the  Act 
and  added  section  1876(g)(5)  to  the  Act 
to  permit  an  organization  with  a  risk 
contract  to  set  aside  in  a  benefit 
stabilization  fund  a  part  of  the  value  of 
the  additional  benefits  the  organization 
must  provide  when  its  ACR  is  less  than 
the  average  of  the  per  capita  rates  of 
payment  to  be  made  to  the  organization. 
The  ertablishment  of  such  a  fund  must 
be  approved  by  us  and  will  not  be 
available  for  use  by  the  organization  for 
more  than  four  years.  The  fund  is  to  be 
used  by  an  organization  during 
subsequent  contract  periods  to  the 
extent  required  to  stabilize  and  prevent 
excessive  fluctuation  in  the  additional 
benefits  offered  during  those  subsequent 
periods. 

The  statute  specifies  that  the  monies 
withheld  for  the  purpose  of  establishing 
a  benefit  stabilization  fund  are  to  be 
reserved  in  the  Federal  Hospital 
Insurance  Trust  Fund  and  the  Federal 
Supplementary  Medical  Trust  Fund.  Any 
amounts  that  remain  in  a  stabilization 
fund  after  the  four  year  period  expires 
will  revert  to  the  Trust  Funds. 

In  addition  to  these  requirements, 
section  2350(b)(3)  of  Pub.  L  98-369 
states  that  we  may  not  approve  the 
establishment  of  a  benefit  stabilization 
fund  under  section  1876(g)(5)  of  the  Act 
for  any  contract  period  beginning  after 
July  18, 1988.  The  provisions  of  section 
2350(b)  are  implemented  in  §§  417.598 
and  417.597  of  this  final  rule  and  are 
explained  below. 

1.  Limitations  on  amounts  withheld. 
Since  a  benefit  stabilization  fund  is 
intended  only  to  prevent  excessive 
fluctuations  in  the  provision  of 
additional  benefits  to  Medicare 
enrollees  by  risk  organizations,  we 
believe  that  it  was  the  intent  of 
Congress  that  a  limitation  should  be 
placed  on  the  amount  an  organization 
can  request  to  be  withheld.  The 
Conference  Committee  Report 
accompanying  Pub.  L.  98-369  states  that 
although  it  is  the  organization's  option 
to  request  establishment  of  a  fund,  ".  .  . 
the  amounts  withheld  would  be 
approved  and  held  by  the  Secretary.  The 
Secretary  would  establish  limits  on  the 
amounts  withheld  to  assure  that  they  do 
not  exceed  the  minimum  levels 
necessary  for  reasonable  benefit 
stabilization,  taking  into  account  the 
requirements  of  individual  plans."  (H.R. 
Rep.  No.  9a-861,  98th  Congress,  2d 
Session  1334  (1984).)  A  limit  on  the 
amounts  to  be  set  aside  is  necessary  to 
protect  beneficiaries  in  situations  in 


which  an  organization  might  use  a 
stabilization  fund  to  reduce  the  value  of 
the  additional  benefits  it  offers.  The 
limit  will  also  protect  against  the 
possibility  that  an  organization  could  set 
aside  excess  amounts  of  money  so  that 
in  a  future  contract  period  it  could  offer 
an  additional  benefit  package  of  such 
high  value  that  it  would  be  unfair 
competition  to  other  organizations  in  the 
area. 

Accordingly,  we  have  decided  to  limit 
the  amount  an  organization  may  have 
withheld  during  any  contract  period  to 
15  percent  of  the  difference  between  the 
ACR  and  the  average  of  the  per  capita 
rates  of  payment  made  to  the 
organization  for  that  contract  period. 
However,  an  organization  will  never  be 
permitted  to  accumulate  in  its  fund  more 
than  25  percent  of  the  difference 
between  the  ACR  and  the  average  of  the 
per  capita  rates  of  payment  for  a  given 
contract  period.  For  example,  if  during 
an  organization's  first  contract  period, 
the  difference  between  its  ACR  and  the 
average  of  the  per  capita  rates  of 
payment  is  $100,000,  then  the 
organization  may  set  aside  $15,000.  If 
during  its  second  contract  period,  the 
difference  is  $110,000  and  the 
organization  does  not  withdraw  any 
money  from  its  fund,  it  will  be  permitted 
to  add  only  another  $12,500  to  its  fund, 
assuming  that  it  has  made  no 
withdravi^als,  so  that  the  total  in  the 
fund  does  not  exceed  $27,500  (25  percent 
of  $110,000). 

If  an  organization  can  demonstrate 
that  the  value  of  the  additional  benefits 
it  provides  to  Medicare  enrollees 
fluctuates  substantially  in  excess  of  15 
percent  demonstrates  the  need  for  an 
exception  to  the  15  percent  limit  for  each 
contract  period,  we  may  grant  such  an 
exception. 

2.  Use  of  the  fund.  Since  the  purpose 
of  a  fund  is  only  to  stabilize  additional 
benefits  from  one  contract  period  to 
another,  the  statute  does  not  allow  an 
organization  to  use  the  amounts 
withheld  in  the  fund  to  finance  any 
losses  the  organization  suffers  in  its 
regular  business.  Thus,  the  fund  may  not 
be  used  in  the  contract  period  In  which 
the  monies  were  withheld  in  order  to 
cover  reserve  requirements  of  the 
organization  or  to  prevent  the 
organization  from  losing  money. 
Similarly,  an  organization  will  not  be 
permitted  to  withdraw  monies  from  its 
fund  to  refinance  prior  contract  period 
losses. 

3.  Establishment  of  and  withdrawal 
from  the  fund.  Section  417.596  specifies 
that  the  risk  organization  must  notify  us 
of  its  desire  to  establish  a  benefit 
stabilization  fund  or  to  add  money  to  a 
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fund  that  was  previously  established  at 
the  same  time  it  submits  its  ACR.  that  is, 
no  later  than  45  days  before  the 
beginning  of  the  contract  period.  As 
mentioned  above,  the  amount  of  the 
fund  may  not  exceed  25  percent  of  the 
value  of  the  additional  benefits  the 
organization  must  provide  during  the 
current  contract  period.  We  will  review 
the  organization's  request  and  determine 
if  it  is  appropriate. 

The  monies  that  are  withheld  for  the 
purpose  of  a  benefit  stabilization  fund 
will  be  reserved  in  the  Medicare  Trust 
Funds.  Since  the  amounts  withheld  in 
the  stabilization  fund  are  reduced 
payments  in  the  year  in  which  Ihcy  are 
withheld  from  the  organization, 
recommitment  of  the  funds  to  the 
organization  in  the  subsequent  years 
represents  an  additional  amount  to  the 
payment  that  the  organization  would 
normally  receive.  Thus,  during  the 
period  when  the  monies  were  held  in  the 
stabilization  fund  but  not  paid  out,  they 
are  not  to  be  treated  as  obligations  by 
the  Trust  Funds.  Therefore,  no  interest  is 
earned  on  these  monies  by  the 
organization  during  the  period  they  are 
withheld  in  a  benefit  stabilization  fund. 

The  organization's  request  for  a 
withdrawal  of  monies  from  the 
stabilization  fund  for  a  subsequent 
contract  period  must  be  made  at  the 
same  time  as  the  organization's 
submittal  of  its  ACR  for  that  contract 
period.  The  organization  must — 

•  Indicate  how  it  intends  to  use  the 
withdrawn  amounts: 

•  Justify  the  need  for  the  withdrawal 
in  terms  of  stabilizing  the  additional 
benefits  it  provides  to  Medicare 
enrollees; 

•  Document  the  organization's 
experience  in  fluctuations  of  revenue 
requirements  relative  to  the  additional 
benefits  provided  to  Medicare  enrollees; 
and 

•  Document  the  organization's 
experience  during  its  previous  contract 
period  to  assure  us  that  any  losses 
suffered  during  that  period  are  not  being 
refinanced  through  the  withdrawal  from 
the  stabilization  fund. 

We  will  approve  an  organization's 
request  for  a  withdrawal  of  monies  from 
its  stabilization  fund  for  an  upcoming 
contract  period  only  if  one  of  the 
following  circumstances  occurs: 

•  The  organization's  average  of  its  per 
capita  rates  of  payment  for  that  contract 
period  is  less  than  that  of  the  prior 
contract  period. 

•  The  organization's  ACR  for  that 
contract  period  is  significantly  higher 
than  that  of  the  prior  contract  period. 

•  The  organization's  revenue 
requirements  in  that  contract  period  for 
providing  the  additional  benefits  it 


provided  during  the  prior  contract 
period  is  significantly  higher  than  the 
requirements  for  that  previous  period 
and  the  ACR  for  the  upcoming  contract 
period  results  in  an  additional  benefits 
package  that  is  less  in  total  value  than 
that  of  the  prior  contract  period. 

Payment  of  monies  withdrawn  from  a 
benefit  stabilization  fund  will  be  made 
in  equal  monthly  amounts  throughout 
the  contract  period.  These  amounts  will 
be  added  to  the  organization's  monthly 
per  capita  payment. 

As  specified  in  section  1876(g](5]  of 
the  Act,  any  amounts  that  remain  in  an    . 
organization's  benefit  stabilization  fund 
after  the  fourth  year  after  it  was 
established  will  revert  to  the  Medicare 
Trust  Funds.  Also,  as  noted  above,  we 
will  not  approve  the  establishment  of  a 
benefit  stabilization  fund  for  any 
contract  period  that  begins  after  July  18, 
1988. 

C.  Direct  Payment  to  SNFs 

Section  2350(c)  of  Pub.  L.  98-369 
amended  section  1876(g)(4)(A]  of  the  Act 
to  permit  organizations  with  risk 
contracts  to  elect  direct  reimbursement 
by  HCFA  to  SNFs  that  furnish  services 
to  the  organizations'  Medicare  enrollees. 
We  plan  to  implement  this  provision  in 
the  same  way  we  proposed  to 
implement  the  direct  HCFA  payment  to 
hospitals  option  in  the  NPRM  (49  FR 
22208  and  §  417.586). 

An  organization  that  wishes  to  elect 
direct  payment  to  SNFs  will  submit  a 
written  request  to  us  before  the 
organization's  contract  period  begins. 
The  election  would  be  binding  for  the 
entire  contract  period.  We  will  pay 
SNFs  directly  for  the  covered  Medicare 
services  furnished  to  the  organization's 
Medicare  enrollees.  The  payment  made 
will  be  equal  to  the  amount  HCFA 
would  pay  the  SNF  for  Medicare 
beneficiaries  not  enrolled  in  the 
organization. 

Each  month  we  will  deduct  from  the 
organization's  per  capita  payment  an 
amount  we  estimate  we  will  be  paying 
to  SNFs  on  behalf  of  the  organization's 
Medicare  enrollees  and  administrative 
costs  we  expect  to  incur  in  making  these 
payments  to  SNFs.  This  amount  will  be 
adjusted  as  necessary  to  allow  us  to 
retain  sufficient  funds  with  which  to  pay 
the  SNF  bills. 

If  the  contract  between  HCFA  and  the 
organization  is  not  renewed  or  is' 
terminated,  we  will  retain  the  balance  of 
the  amounts  withheld  from  the 
organization's  payment  for  three  years 
after  the  expiration  of  the  contract. 

The  organization  must  agree  to  accept 
liability  for  and  to  provide  to  us  the 
additional  necessary  funds  if — 


•  During  the  contract  period  or  the 
subsequent  year,  we  do  not  have 
sufficient  funds  on  hand  from  the 
withheld  amounts  to  pay  the  SNF  bills 
of  the  organization's  Medicare  enrollees; 
or 

•  After  we  return  any  balance  of 
amounts  withheld  to  the  organization, 
W3  receive  additional  SNF  bills  that 
cover  services  furnished  during  the 
organization's  contract  period. 

V.  Effective  Dates 

As  specified  in  section  114(c)(1)  of 
Pub.  L.  97-248,  the  provisions  of 
amended  section  1876  of  the  Act  must 
apply  with  respect  to  services  furnished 
on  or  after  the  initial  effective  date  of 
the  statute,  except  in  certain 
circumstances  as  explained  below. 
Section  114(c)(4)  defines  the  initial 
effective  date  as  the  later  of — 

—October  1, 1983,  or 

— The  first  day  of  the  month  after  the 
month  in  which  the  Secretary  notifies 
Congress  that  the  Secretary  is 
reasonably  certain  that  the 
methodology  for  determining  the 
prospective  rate  based  on  95  percent 
of  the  AAPCC  is  developed  and  can 
be  implemented. 

As  we  discussed  above,  the 
methodology  is  described  in  the 
addendum  to  this  final  rule.  However, 
until  the  Secretary  provides  to  Congress 
the  required  certification  concerning  the 
methodology,  the  initial  effective  date  of 
the  amended  section  1876  of  the  Act 
remains  undetermined.  Therefore, 
although  the  regulations  in  the  new  42 
CFR  Part  417,  Subpart  C  are  being 
issued  as  part  of  this  final  rule,  we  are 
unable  to  implement  them  until  the  first 
day  of  the  first  month  after  the  month  in 
which  the  certification  process  is 
complete.  We  note  this  fact  in  §  417.402 
of  the  new  regulations,  and  we  plan  to 
issue  an  amendment  to  that  section  in 
the  Federal  Register  to  enter  a  certain 
effective  date  as  soon  as  that 
information  is  available  to  us. 

In  addition,  however,  we  emphasize 
that  the  regulations  we  revised  and 
transferred  from  42  CFR  Part  405, 
Subpart  F  (§  405.692)  and  Subpart  T 
(§§  405.2093-405.2098)  into  the  new  42 
CFR  Part  417,  Subpart  D  are  operative 
on  the  effective  date  of  this  final  rule  as 
indicated  in  the  beginning  of  this 
preamble.  Moreover,  as  explained 
below,  special  considerations  apply  to 
certain  Medicare  beneficiaries  and 
organizations  involved  in  changing 
circumstances  because  of  the  provisions 
in  the  amended  section  1876  of  the  Act 
concerning  risk  contracts  and  existing 
demonstration  projects. 
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If  a  beneficiary  is  enrolled  in  an 
eligible  organization  receiving 
reasonable  cost  reimbursement  under 
either  section  1876  of  the  Act  as  it 
existed  prior  to  the  enactment  of  Pub.  L. 
97-248  or  section  1833(aHl)(A)  of  the 
Act  and  that  organization  enters  into  a 
new  risk  contract,  the  ser\'ices  furnished 
to  that  beneficiary  will  not  be  subject  to 
the  amended  section  1876  of  the  Act  as 
implemented  in  these  finul  regulations 
unless — 

•  The  individual  requests  at  any  time 
that  the  amended  provisions  apply,  or 

•  HCFA  determines  at  any  time  that 
the  amended  section  1876  of  the  Act 
must  apply  to  all  Medicare  enroUees  of 
the  organization  because  it  is  not  cost 
effective  or  administrative  by  feasible 
not  to  include  these  enrollees  under  the 
new  risk  contract  and  HCFA  informs,  in 
advance,  each  affected  member  of  the 
organization. 

Also,  unless  the  organization  requests 
an  earlier  application,  the  amended 
section  1876  of  the  Act  will  not  apply  for 
five  years  after  the  initial  effective  date 
if  the  organization  has  att  existing  risk- 
basis  contract  under  current  1876  of  the 
Act  on  the  initial  effective  date.  This 
exception  also  applies  to  organizations 
tlifif  were  furnishing  services  under  a 
demonstration  project  under  section  402 
of  the  Social  Security  Amendments  of 
1967  {42  IJ.S.C.  1395b-l)  or  under  section 
222(a)  of  the  Social  Security 
Amendments  of  1972  (42  U.S.C.  1395b-l 
(note))  as  of  the  date  of  enactment  of 
Pub.  L.  97-248  (September  3, 1982),  if  the 
project  was  concluded  before  the  initial 
effective  date  and  the  organization 
entered  into  an  existing  risk-basis 
contract  before  the  initial  effective  date. 

The  provisions  of  amended  section 
1876  of  the  Act  would  also  not  apply  to 
services  furnished  by  an  organization 
during  the  period  of  an  existing 
demonstration  project  if  the 
organization  was  furnishing  services 
under  that  project  on  the  initial  effective 
date  and  the  project  concludes  after  that 
date.  However,  we  believe  that  once 
these  regulations  are  operative,  there 
will  no  longer  be  a  need  to  conduct 
HMO  risk  demonstration  projects 
operating  under  provisions  similar  to 
those  of  section  1876  of  the  Act  as 
amended  by  section  114  of  Pub.  L.  97- 
248.  HCFA  conducted  several 
demonstration  projects  that  tested  the 
HMO  risk  model  before  section  114  of 
Pub.  L.  97-248  was  enacted.  Now  that 
section  1876  of  the  Act  has  been 
amended  to  include  some  of  these  tested 
concepts,  we  no  longer  need  to  continue 
these  types  of  demonstrations. 
Therefore,  after  the  publication  date  of 
these  final  regulations,  we  do  not  plan  to 
accept  any  new  risk  demonstration 


projects  that  would  operate  under 
provisions  similar  to  those  of  section 
1876  of  the  Act  as  amended  by  section 
114  of  Pub.  L.  97-248,  nor  extend  any  of 
these  projects  that  are  currently  in 
effect. 

Finally,  an  eligible  organization  that  is 
receiving  reimbursement  on  a 
reasonable  cost  basis  under  current 
section  1876  of  the  Act  or  section 
1833(a)(1)(A)  of  the  Act  on  the  initial 
effective  date  and  then  enters  into  a 
new  risk  contract  may  receive  payment 
under  that  new  contract  for  current, 
nonrisk  Medicare  enrollees  only  to  the 
extent  that  the  organization  enrolls  two 
new  Medicare  enrollees  for  each  nonrisk 
enrollee. 

VI.  Summary  of  Changes 

We  are  adopting  the  provisions  set 
forth  in  the  NPRM  except  for  the 
following  changes. 

,'1.  Changes  Resulting  From  Public 
Comment 

The  following  are  the  changes  we  are 
making  to  the  proposed  regulations 
based  on  public  comment.  These 
changes  are  discussed  in  detail  in 
section  III  of  the  preamble. 

1.  In  §  417.401,  we  revised  the 
definition  of  urgently  needed  services  to 
clarify  that  the  need  for  these  services 
must  result  from  an  unforeseen  illness  or 
injury. 

2.  We  added  a  new  paragraph  (b)  to 
§  417.406  to  provide  that  the  Assistant 
Secretary  for  Health  has  the 
responsibility  for  overseeing  the 
continued  compliance  of  eligible 
organizations. 

3.  We  deleted  §  417.410(f)(3),  which 
permitted  CMPs  that  offer  less  than  all 
required  services  to  become  eligible 
organizations. 

4.  We  revised  §  417.413(c)(2)  to  allow 
an  organization  to  contract  with  us  on  a 
reasonable  cost  basis  even  though  it 
docs  not  have  at  least  75  Medicare 
enrollees  as  long  as  it  has  a  plan  for 
reaching  this  enrollment  level  within 
two  years. 

.■j.  In  §  417.413,  we  revised  paragraph 
(d)(3)  to  delete  the  75  percent  limitation 
and  added  a  new  paragraph  (e)  to  allow 
current  HCFA  demonstration  projects  a 
special  exception  to  the  composition  of 
enrollment  standard.  Former  paragraph 
(e)  was  redesignated  as  paragraph  (f)- 

6.  To  clarify  our  policy  on  coverage  of 
hospice  care  for  Medicare  enrollees  of 
eligible  organizations,  we  revised 
§§417.414,  417.420,  417.422,  and  417.440 
and  added  §§  417.531  and  417.585. 

7.  We  revised  §  417.414(c)(2)  to  clarify 
when  organizations  arc  financially 
responsible  for  services  furnished  by 
other  sources  to  a  Medicare  enrollee. 


8.  We  revised  §  417.426(c)  to  allow 
organizations  to  set  aside  a  reasonable 
number  of  vacancies  for  anticipated 
new  members  of  an  existing  group 
contract,  as  well  as  for  an  anticipated 
new  group  contract. 

9.  We  revised  §  417.428  by  deleting 
the  preapproval  requirement  for 
marketing  material  (paragraph  (a)(2)), 
removing  the  word  "unethical"  from  the 
description  of  prohibited  marketing 
practices  (paragraph  (b)(1)),  and  adding 
door-to-door  solicitation  as  a  prohibited 
marketing  activity. 

10.  In  §  417.432,  we  added  new 
paragraphs  (b),  (c),  and  (d),  redesignated 
proposed  paragraphs  (b)  and  (c)  as  (e) 
and  (f),  and  revised  redesignated  (e)(1) 
to— 

•  Clarify  the  effective  date  of  the 
conversion  of  enrollees  of  an 
organization  who  became  entitled  to 
Medicare; 

•  State  that  organizations  may  not 
riisenroll  these  converted  enrollees 
unless  one  of  the  disenrollment 
conditions  specified  in  §  417.460  istnet; 

•  Provide  that  converted  enrollees 
must  sign  an  application  form  as 
Medicare  enrollees;  and 

•  Revise  the  time  frame  within  which 
organizations  must  inform  us  of  the 
impending  conversion  of  an  enrollee. 

11.  We  revised  §  417.436  to  provide 
that  an  organization  must  inform  its 
Medicare  enrolless  of  any  changes  in  its 
membership  rules  30  days  prior  to 
making  the  change  and  that  the 
organization  must  maintain  written  rules 
on  enrollee  obligations  regarding 
permanent  moves  by  enrollees  out  of  the 
organization's  geographic  area. 

12.  We  revised  §  417.440(b)(2)  to 
prohibit  all  organizations  from  health 
screening  Medicare  enrollees  for  any 
service  offered  by  the  organization. 

13.  In  I  417.442,  we  revised  paragraph 
fb)  to  allow  risk  organizations  whose 
AAPCC  exceeds  their  ACR  to  elect  to 
receive  partially  reduced  payment  and 
to  furnish  Medicare  enrollees  with 
additional  benefits  to  make  up  the 
difference. 

14.  We  revised  §  417.448  to  clarify  the 
restriction  on  obtaining  services  outside 
the  risk  organization  for  Medicare 
enrollees  who  move  out  of  the 
organization's  geographic  area. 

15.  We  revised  §  417.452  to  clarify  our 
^policy  regarding  how  much  an 

organization  may  charge  its  Medicare 
Part  B-only  enrollees  for  services 
beyond  those  covered  under  Part  B. 

16.  We  revised  the  definition  of 
"amounts  incorrectly  collected  "  set  forth 
in  §  417.456(a)  to  clarify  that  it  includes 
amounts  collected  when  the  Medicare 
enrollee  was  believed  not  to  be  entitled 
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to  Medicare  benefits  and  is  later 
determined  to  have  been  entitled  and 
Medicare  is  liable  for  (he  payments. 

17.  In  §  417.456.  we  also  revised 
paragraphs  (b).  (c),  (d).  and  (e)  to  clarify 
that  the  provisions  of  that  section  apply 
to  both  reasonable  cost  and  risk 
organizations.  The  same  revision  was 
made  to  §  417.458(a). 

18.  In  §  417.460.  the  following  changes 
were  made: 

•  We  revised  paragraph  (a)(l)(iii)  to 
clarify  that  both  cost  and  risk 
organizations  may  not  disenroll  a 
Medica'p  enrollee  for  failure  to  pay  a 
premium  for  optional  supplemental 
benefits. 

•  We  added  a  provision  to  paragraph 
(a)(2)  to  allow  an  organization  to  retain 
an  enrollee  as  a  member  even  if  he  or 
she  plans  to  permanently  move  out  of 
the  area  and  to  clarify  that  the  lock-in 
restriction  does  not  apply  to  those 
enrollees. 

•  We  added  a  new  paragraph  (a)(6) 
and  redesignated  the  proposed 
paragraph  (a)(6)  as  paragraph  (a)('^)  to 
allow  an  organization  to  disenroll  a 
Medicare  enrollee  for  cause  if  the 
organization  meets  certain  procedural 
requirements. 

•  We  added  a  new  paragraph  (b)(4)  to 
state  that  an  organization  that  does  not 
inform  HCFA  on  a  timely  basis  about 
the  disenrollment  of  a  Medicare  enrollee 
must  reimburse  HCFA  for  any  capitation 
payments  received  after  the  month  in 
which  payments  would  have  ceased  if 
the  information  had  been  provided 
timely. 

19.  We  added  a  new  S  417.481  to 
describe  the  types  of  records  a  risk 
organization  must  maintain. 

20.  A  new  paragraph  (d)  was  added  to 
S  417.482  to  provide  that  an  organization 
must  agree  to  allow  HCFA  to  evaluate, 
through  inspection  or  other  means,  an 
organization's  enrollment  and 
disenrollment  records. 

21.  In  §  417.492(b)(4).  we  revised  the 
language  to  clarify  that,  if  HCFA  decides 
not  to  renew  an  organization's  contract, 
the  organization  may  appeal  the 
decision  only  if  the  decision  was  based 
on  one  of  the  reasons  specified  in 

§  417.M0(c). 

22.  We  added  a  now  paragraph  (c)  to 
§  417.494  to  permit  an  organization  to 
terminate  its  contract  with  us  if  we  fail 
to  carry  out  the  terms  of  the  contract. 

23.  We  revised  §  417.532  to  provide 
that  the  total  amount  payable  to 
reasonable  cost  organizations  will  be 
limited  by  the  organization's  AAPCC. 
The  effective  date  of  this  change  is 
delayed  until  contract  periods  beginning 
on  or  after  January  1, 1986,  for  existing 
cost  organizations. 


24.  We  revised  S  417.546  to  eliminate 
the  application  of  the  reasonable  charge 
limitations  set  forth  in  Subpart  E  of  42 
CFR  Part  405  to  physician  compensation. 
The  effective  date  of  this  change  is 
delayed  until  contract  periods  beginning 
on  or  after  January  1, 1984  for  existing 
cost  organizations. 

25.  We  revised  §  417.562  to  eliminate 
the  weighting  factor  used  in  determining 
the  reasonable  costs  of  Part  B  direct 
professional  services  for  contract 
periods  beginning  on  or  after  January  1, 
1986. 

26.  We  changed  §  417.594(b)(3)(ix)  to 
read  "general  and  administrative" 
rather  than  "overhead  '  to  be  consistent 
with  usual  accounting  principles. 

27.  We  revised  §  417.594  to  clarify 
how  a  risk  organization  calculates  its 
ACR. 

B.  Changes  Resulting  From  Pub.  L.  98- 
369 

1.  In  i  417.416.  we  are  revising 
paragraph  (c)  and  adding  a  new 
paragraph  (d)  to  allow  clinical 
psychologists  to  furnish  services  in  risk 
organizations  without  the  direct 
personal  supervision  of  a  physician. 

2.  We  revised  §  417.586  to  allow  risk 
organizations  to  elect  direct  HCFA 
payment  to  SNFs  as  well  as  to  hospitals. 

3.  We  added  new  §§  417.596  and 
417.597.  redesignated  the  proposed 
S  417.596  as  §  417.598.  and  revised 
§§  417.401.  417.442(b).  417,592(c).  and 
417.594(b)  to  permit  a  risk  organization 
to  have  a  part  of  the  value  of  the 
additional  benefits  it  is  required  to 
provide  withheld  and  reserved  in  a 
benefit  stabilization  fund  to  be  used  in 
subsequent  contract  periods  to  stabilize 
and  prevent  undue  fluctuation  in  those 
additional  benefits. 

C.  Miscellaneous  Changes  to  Part  417 

1.  We  added  a  definition  for  adjusted 
community  rate  (ACR)  to  §  417.401.  Also 
in  that  section,  we  corrected  the 
definition  of  a  reasonable  cost 
reimbursement  contract  by  deleting  the 
incorrect  reference  to  section 
1833(a)(l)(A)of  the  Act. 

2.  As  mentioned  above  in  section  V.  of 
this  preamble,  we  added  a  new 

§  417.402  to  indicate  that  Subpart  C  of 
Part  417  is  not  effective  until  the  first 
day  of  the  first  month  after  the  month  in 
which  the  Secretary  certifies  the  AAPCC 
methodology. 

3.  In  §  417.416.  we  revised  paragraph 
(a)  and  added  a  new  paragraph  (e)  to 
implement  the  provisions  of  section 
1876(c)(4)(A)  of  the  Act.  which  are 
concerned  with  accessibility, 
availability,  and  continuity  of  care 
furnished  by  organizations  to  their 
Medicare  enrollees.  We  inadvertently 


omitted  this  qualifying  standard  from 
the  conditions  proposed  in  the  NPRM. 

4.  We  revised  §  417.424(b)  by 
changing  the  phrase  "ten  percentage 
points  "  to  "ten  percent"  to  make  it 
consistent  with  S  417.413(f)(2). 

5.  We  deleted  §  417.444(a)(l)(iii), 
which  stated  that  current  nonrisk 
Medicare  enrollees  must  be  selected  to 
convert  to  risk  enrollees  in  an  unbiased 
manner.  This  provision  is  unnecessary 
because  paragraph  (a)(1)  deals  with  the 
one-lime  conversion  of  all  current 
nonrisk  Medicare  enrollees:  therefore, 
there  is  no  need  to  select  the  enrollees 
on  any  basis. 

6.  We  added  a  provision  to 

S  417.460(a)(4)  that  requires  an 
organization  to  report  to  the  HHS 
Inspector  General  any  disenrollment  of 
a  Medicare  beneficiary  for  fraudulent 
practices. 

7.  We  revised  §  417.472  by  adding  a 
new  paragraph  (e)  to  ensure  an 
organization's  compliance  with  civil 
rights  laws  and  by  adding  a  new 
paragraph  (f)  to  implement  the 
provisions  of  section  1876(i)(5)  of  the 
Act.  Section  1876(i)(5)  of  the  Act 
authorizes  the  Secretary  to  administer 
contracts  with  eligible  organizations 
without  regard  to  other  laws  and 
regulations  concerning  contracts  if  any 
of  these  laws  or  regulations  are 
inconsistent  with  the  efficient  and 
effective  administration  of  the  Medicare 
program. 

8.  We  revised  §  417.474(c)  to  specify 
that  the  initial  term  of  a  contract  can  be 
anywhere  from  12  to  23  months,  but  any 
term  subsequent  to  that  must  be  12 
months.  We  made  this  change  to  clarify 
exactly  what  is  meant  by  "a  contract 
period." 

9.  In  §  417.528.  we  revised  paragraphs 
(a)  and  (c)  and  added  a  new  paragraph 
(d)  to  specify  more  clearly  the  role 
eligible  organizations  must  play  in 
identifying  and  collecting  payment  from 
payors  that  are  primary  to  Medicare. 
This  section  now  specifies  that 
organizations  must  identify  the  primary 
payors,  the  amounts  payable  by  them, 
and  determine  the  costs  associated  with 
services  furnished  to  Medicare  enrollees 
for  whom  the  primary  plan  or  insurer  is 
liable.  Organizations  reimbursed  on  a 
reasonable  cost  basis  must  provide  this 
information  to  ensure  that  Medicare 
reimbursement  is  not  made  for  these 
costs.  In  the  case  of  risk  organizations, 
this  information  is  necessary  to  ensure 
that  the  ACR  reflects  the  organization's 
revenue  requirements. 

10.  We  revised  §  417.564  to  clarify 
how  administrative  and  general  costs 
are  apportioned  and  allocated  in 
reasonable  cost  organizations. 
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11.  In  §  417.586,  we  revised  paragraph 
(d)  to  provide  that  we  will  retain  the 
balance  of  withheld  funds  for  direct 
payment  to  hospitals  and  SNFs  for  a 
period  of  three  years.  Although  the 
NPRM  (49  FR  22208)  proposed  that  these 
funds  would  be  retained  for  only  one 
year,  we  did  state  that  we  were 
considering  retaining  them  for  the  same 
period  of  time  we  allow  Part  A  claims  to 
be  submitted.  We  received  no  comments 
on  this  issue,  but  we  have  decided  to 
make  the  change. 

12.  We  have  revised  §  417.594(e)(2)  to 
specify  a  risk  organization's  appeal 
rights  with  respect  to  our  determination 
that  the  ACR  submitted  by  the 
organization  is  not  acceptable.  If.  as  a 
result  of  a  hearing  conducted  under  the 
provisions  of  this  section,  our 
determination  is  revised,  wc  will  make 
appropriate  adjustments  to  the  ACR 
and,  if  the  revised  ACR  is  less  than  the 
organization's  average  of  its  per  capita 
payment  rate,  the  organization  will  have 
a  new  opportunity  to  determine  what 
additional  benefits  it  wants  to  provide 
or  whether  it  wants  to  accept  a  reduced 
payment  from  us. 

13.  We  added  a  new  paragraph  (b)  to 
§  417.606  to  describe  those  actions  that 
are  not  initial  determinations.  This 
section  was  inadvertently  omitteofrom 
the  NPRM. 

D.  Redesignations  and  Corrections 

1.  In  the  NPRM  (49  FR  22199).  we 
stated  that  we  intended  to  move  the 
current  Part  405,  Subpart  T  regulations 
(which  deal  with  the  requirements  for 
HMOs  set  forth  in  section  1876  of  the 
Act  before  it  was  amended  by  Pub.  L. 
97-248)  to  Subpart  B  of  Part  4*1 7.  As  part 
of  this  final  rule,  we  are  redesignating 
§§  405.2001  through  405.2092  of  Subpart 
T  as  a  new  Subpart  B  of  Part  417.  We 
have  also  redesignated  §§  405.2093 
through  405.2098.  which  deal  with 
reimbursement  for  health  care 
prepayment  plans  (HCPPs),  as  a  new 
Subpart  D  in  Part  417.  In  addition,  we 
have  redesignated  §  405.692  as  a  new 

§  417.801.  A  redesignation  table  for 
Subpart  T  of  Part  405  is  located  at  the 
end  of  this  preamble. 

2.  We  are  also  correcting  an  error  that 
was  made  in  FR  Doc.  82-35354  (the 
Health  Care  Prepayment  Plans  final  rule 
published  December  30, 1982).  On  page 
58258  of  that  document,  in  the  second 
column,  under  item  4.b..  we 
inadvertently  omitted  paragraph  (g)(3) 
from  §  405.2042  (redesignated  as 

I  417.242).  We  have  added  that 
paragraph  back  in  as  b  part  of  this 
document.  In  addition,  we  are  revising 
paragraphs  (g)(1).  (g)(2),  and  (h)  of  that 
section  to  change  incorrect  cross- 


references  and  to  make  other  minor 
technical  changes. 

VII.  Impact  Analysis 

A.  Introduction 

A  preliminary  analysis  of  the  impact 
of  these  regulations  was  included  in  the 
proposed  rule  published  May  25. 1984. 

The  purpose  of  that  analysis  was  to 
fulfill,  in  combination  with  the  preamble, 
the  requirements  of  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act 
of  1980  (5  U.S.C.  Chapter  6). 

Executive  Order  12291  requires  that, 
for  any  major  rule,  a  regulatory  impact 
analysis  be  performed  and  made 
available  to  the  public.  A  "major  rule"  is 
defined  as  one  that  would: 

•  Result  in  an  annual  effect  on  the 
national  economy  of  SlOO  million  or 
more; 

•  Result  in  a  major  increase  in  costs 
or  prices  for  consumers,  any  industries, 
any  government  agencies,  or  any 
geographic  regions;  or 

•  Have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  import  markets. 

The  Regulatory  Flexibility  Act  (RFA) 
requires  us  to  prepare  and  publish  a 
regulatory  flexibility  analysis  for 
regulations  for  which  a  notice  of 
proposed  rulemaking  is  utilized  unless 
the  Secretary  certifies  that  the 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes  of 
the  Regulatory  Flexibility  Act,  we  treat 
all  providers  and  suppliers  participating 
in  Medicare  as  small  entities. 

Under  both  the  Executive  Order  and 
the  Regulatory  Flexibility  Act,  such 
analyses  must,  when  prepared,  examine 
regulatory  alternatives  that  minimize 
unnecessary  burden  or  otherwise  assure 
that  regulations  are  cost-effective. 

In  considering  whether  the  proposed 
regulations  required  a  regulatory  impact 
analysis  or  regulatory  flexibility 
analysis,  we  determined  that  they  would 
not,  in  themselves,  meet  the  criteria  for 
a  major  rule  under  the  Executive  Order. 
Howev^er,  we  determined  that  the 
proposed  rules  would  have  a  significant 
impact  on  a  substantial  number  of 
HMOs,  CMPs,  and  other  suppliers  of 
services.  Therefore,  although  a 
regulatory  impact  analysis  was  not 
required,  we  did  perform  an  initial 
regulatory  flexibiUty  analysis  meeting 
the  requirements  of  section  603  of  the 
RFA. 

Based  on  comments  received  on,  and 
further  study  of,  the  proposed  rules,  and 
especially  considering  the  recent  rate  of 


growth  of  prepaid  plans  and  enrollment 
in  those  plans,  we  have  carefully 
reconsidered  these  determinations.  We 
believe  that  in  combination  with  other 
developments  and  trends,  these 
regulations  may  contribute  to  extensive 
changes  in  the  health  care  marketplace 
that  would  significantly  impact  most 
providers  and  suppliers  participating  in 
the  Medicare  program.  We  recognize 
that  it  can  be  argued  that  the  changed 
incentives  of  the  system  could  result  in 
economic  consequences,  particularly  in 
view  of  economic  effects  beyond  the 
immediate  change  in  the  level  of 
program  expenditures,  exceeding  $100 
million  annually  in  subsequent  years, 
meeting  the  primary  Executive  Order 
definition  of  a  "major  rule". 

For  these  reasons,  we  have  chosen  to 
prepare  the  analysis  we  would  be 
required  to  prepare  if  these  final 
regulations  were  a  major  rule  under 
Executive  Order  12291.  In  the  discussion 
below,  we  discuss  the  expected  impacts 
of  these  regulations  and  summarize  our 
expectations  of  their  net  effect.  This 
discussion,  combined  with  the  rest  of 
this  preamble,  constitutes  a  voluntary 
final  regulatory  impact  analysis  and  a 
final  regulatory  flexibility  analysis 
meeting  the  requirements  of  Executive 
Order  12291  and  the  RFA. 

B.  Objectives  of  These  Regulations 

The  purpose  of  these  regulations  is  to 
implement  section  114  of  Pub.  L.  97-248. 
We  expect  this  to  encourage  the  growth, 
participation  in  Medicare,  and  increased 
prepaid  Medicare  beneficiary 
enrollment  of  HMOs  and  CMPs,  and 
believe  economies  and  efficiencies  in 
the  delivery  of  health  care  services  will 
result.  HMOs  have  shown  that  they  can 
reduce  hospitalization  and  utilization  of 
high  cost  medical  services  will  result. 
Successful  competition  of  HMOs  and 
CMPs  with  providers  and  suppliers  of 
services  in  the  fee-for-service  sector 
should  produce  changes  in  that  sector 
also.  Since  prepayment  plans  have 
stronger  incentives  to  control  costs  than 
the  fee-for-service  sector,  their  success 
and  example  are  expected  to  restrain 
the  rate  of  growth  of  health  care  costs 
generally.  Our  intention  is  to  restrain 
health  costs  while  continuing  to 
maintain  quality  of  care  throughout  the 
health  care  system. 

Medicare  has  been  supporting 
demonstrations  of  prepaid  HMO  plans 
throughout  the  country  since  1978. 
Thousands  of  elderly  or  disabled 
beneficiaries  have  enrolled  in  these 
demonstrations.  These  projects  have 
shown  that  prepayment  plans  can  work 
for  Medicare  and  that  Medicare 
beneficiaries  will  opt  for  HMO-type 
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coverage  when  they  underatand  the 
advantages  for  them.  Therefore,  we 
expect  these  regulations  to  resuH  in  a 
substantia!  increase  in  prepaid 
enrollment  for  Medicare  beneficiaries — 
perhaps  to  as  many  as  800.000 
beneficiaries  in  the  next  three  to  four 
years,  and  possibly  as  much  as  a  50  to 
100  percent  increase  in  the  number  of 
confrarts  between  prepajinent  plans 
and  Medu~are. 

Under  these  regulations,  beneficiaries 
will  be  enabled  to  enroll  in  an  HMO  or 
CMP  to  participate  in  plans  based  on 
preset  rates  paid  in  advance,  thus 
obtaining  fuU  coverage  at  a  fixed  price. 
Participating  risk-based  plans  would 
provide  coverage  of  all  Medicare 
covered  services  for  a  preset  amount. 
That  means  they  have  the  incentive  to 
deliver  quality  care — including 
preventive  care — at  the  lowest  possible 
cost.  In  the  past  Medicare  has  not  taken 
full  advantage  of  those  incentives. 
Instead,  through  reimbursement  of  the 
"reasonable  costs"  of  most  participating 
HMOs.  Medicare  simply  paid  more 
when  needed  care  cost  more. 

Despjte  an  expected  initial  increase  in 
Medicare  program  costs,  as  discussed 
below,  we  believe  it  is  important  to 
implement  this  new  program.  There  are 
several  reasons.  First,  Congress 
intended  that  Medicare  beneficiaries 
should  be  afforded  a  choice  of 
alternative  health  plans.  Section  114  of 
Pub.  L  97-248  and  these  regulations  are 
designed  to  afford  this  choice  to  a  larger 
number  of  beneficiaries  than  previous 
law  and  regulations  allowed.  Second, 
we  believe  that  prepayment  plans  are 
more  efRcient  than  more  traditional 
forms  of  health  care  delivery.  Finally, 
the  opportunity  for  a  beneficiary  to 
receive  enhanced  benefits  if  the  HMO  in 
which  he  or  she  is  enrolled  can  operate 
below  95  percent  of  AAPCC  represents 
a  significant  benefit. 

We  also  believe  that  these  rules  will 
to  some  extent,  correct  perverse 
incentives  currently  affecting 
competition  and  productivity  in  the 
health  care  sector  of  the  economy.  In  our 
view,  the  anticipated  effects  of  these 
regulations  will  have  a  beneficial  impact 
on  competition  and  productivity  by 
increasing  both,  and  will  also  have  a 
beneficial  effect  by  encouraging 
innovative  means  of  delivering  health 
care  services. 

C.  Problems  of  Quantifying  the  Impacts 

We  expect  these  rules  to  result  in  net 
costs  to  the  Medicare  program  in  the 
first  years  of  their  implementation.  We 
are  currently  paying,  and  presumably 
would  continue  paying  if  these 
regulations  were  not  implemented, 
signiflcantly  less  than  95  percent  of 


AAPCC  for  many  enroliees  under  cost 
contracts,  and  will  pay  more  for  each  of 
these  enroliees  converted  to  a  risk  basis. 
We  believe  that,  in  the  absence  of  these 
regulations,  the  Medicare  program 
initially  would  have  saved  more  from 
beneficiaries'  enrollment  in  HMOs 
under  cost  contracts.  However,  for  the 
reasons  discussed  below,  we  have 
determined  that  quantitative  estimates 
of  costs  and  savings  would  be  arguable 
and  that  a  general  discussion  of  the 
various  changes  in  incentives  and  types 
of  expected  impacts  from  these  rules 
would  be  more  useful. 

As  described  in  the  NPR.M.  we 
estimated,  using  United  States  Per 
Capita  Cost  (USPCC)  figures  taken  from 
the  1983  Reports  of  the  Trustees  of  the 
Medicare  Trust  Funds,  that  net 
Medicare  program  costs  would  increase 
by  $30  million  in  FY  1965  and  $65  million 
in  FY  1986  as  a  result  of  the  NPRM.  We 
made  certain  key  assumptions, 
concerning  the  number  of  HMOs  and 
CMPs  expected  to  participate,  and  the 
rate  of  growth  in  the  number  of 
Medicare  enroliees.  We  assumed  that — 

•  Under  existing  contract  provisions. 
Medicare  HMO  enroliees  would 
increase  at  a  rate  of  10  percent  annually, 
half  of  which  would  be  due  to  age-ins 
(that  is,  due  to  persons  already  enrolled 
in  HMOs  and  CMPs  becoming  eligible 
for  Medicare). 

•  Under  die  HV9M.  Medicare  HMO 
enroliees  would  increase  at  a  rate  of  15 
percent  annually;  that  is.  five  percent 
more  per  year  than  under  existing 
contracts. 

•  HMOs  and  HCPPs  representing  half 
of  the  present  Medicare  HMO  enroliees 
would  elect  risk  contracts. 

•  On  the  basis  of  covered  services 
only,  risk-basis  HMOs  and  CMPs  would 
operate,  on  the  average,  at  80  percent  of 
what  Medicare  would  pay  on  the  basis 
of  reasonable  costs  and  chantHS  lor 
those  services  if  they  were  furnished  to 
a  given  individual  by  providers  and 
suppliers  in  the  fee-for-service  sector. 

•  HMOs  and  CMPs  would  enroll  age- 
in.  and  convert  relatively  young  people 
who  are  84*10111  institutionalized  or  on 
welfare,  compared  to  the  total  Medicare 
beneficiary  population. 

•  Selective  enrollment,  discriminating 
against  higher-risk,  higher -cost 
beneficiaries,  would  be  largely  avoided 
through  administrative  protections. 

•  HMOs  and  CMPs  would 
concentrate  in  urban  areas  with  costs  15 
percent  above  USPCC  for  Part  A  and  30 
percent  dbove  USPCC  for  Part  B. 

We  pointed  out  that  we  believed  the 
cost  estimates  could  be  somewhat  lower 
if  HMOs  and  CMPs  were  assumed  on 
the  average  to  be  operating  at  85  percent 


rather  than  80  percent  of  the  AAPCC.  if 
there  were  antiselection,  and  if  the 
MMO  and  CMP  population  growth  rate 
resulting  from  these  regulations  were  20 
percent  rather  than  15  percent,  and  if 
half  of  the  new  growth  were  to  occur  in 
new  HMOs  and  CMPs  and  other  than 
existing  plans  where  the  conversion 
option  can  be  exercised.  We  also 
explained  that  actual  resulting  net 
Medicare  program  expenditures  could 
be  higher  than  the  estimates  if  persistent 
biased  selection  were  to  occur. 

As  is  clear  From  the  above,  we  were 
careful  in  the  proposed  rule  to  qualify 
our  assumptions  and  estimates,  and  to 
explain  that  different  assumptions 
would  yield  different  estimates.  Since 
then,  developments  have  shown  the 
vulnerability  of  any  set  of  assumptions 
that  might  be  chosen  for  puiposes  of 
making  such  estimates.  For  example, 
recent  reports  show  that  during  1983  the 
rate  of  growth  of  prepayment  plans  and 
their  enrollment,  including  Medicare 
enrollment,  far  exceeded  «irfaat  we  had 
anticipated.  The  market  for  HMO  and 
CMP  services  may  be  much  more 
volatile,  and  hence  unpredictable,  than 
it  has  been  heretofore.  Various 
publications  have  also  continued  the 
debate  about  the  relative  impact  of 
adverse  (or  favorable)  selection  on  the 
costs  and  savings  experienced  by 
prepaid  plans.  For  example,  a  recent 
RAND  Corporation  report*  gives 
support  to  the  HMO  proponents  who 
argue  that  efficient  HMO*  achieve 
savings  as  a  result  of  reduced  hospital 
utilization,  preventive  care,  and  the 
cost-neutral  and  volume-neutral 
financial  incentives  for  physicians  in  a 
prepaid  group  practice  setting.  However, 
it  is  not  at  all  clear  that  the  study  results 
could  be  generalized  to  a  growing 
population  of  Medicare  enroliees,  or  to 
all  types  of  prepaid  plans. 

We  are  also  making  changes  from  the 
NPRKl  in  these  final  regulations  that 
could  affect  the  behavior  of  HMOs  in 
ways  not  easily  taken  into  account  in 
the  estimating  process.  For  example,  by 
revising  the  rules  applicable  to  cost 
contracts,  we  will  probably  affect  how 
strongly  HMOs  converting  from  cost  to 
risk  contiacts  would  encourage  cost 
enroliees  to  convert  to  a  risk  basis.  Due 
to  the  two-for-one  rule,  this  will  also 
affect  their  marketing  targets  for  new 
enroliees.  For  many  of  the  provisions  of 
these  regulations,  even  though  the 
direction  of  incentives  may  be  known, 
the  real  degree  of  resulting  behavior 
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change  is  not  predictable.  Finally,  the 
recent  enactment  of  Pub.  L.  98-369  has 
resulted  in  changes  to  the  Medicare 
statute  that  will  affect  HMO  behavior, 
including  the  provisions  concerning 
benefit  stabilization  and  coordinated 
open  enrollment,  the  latter  of  which  will 
be  implemented  later. 

Since  it  is  not  possible  to  develop  a 
reliable  quantitative  analysis  and 
comparison  of  the  costs  and  benefits  to 
all  the  various  affected  parties,  we  have 
instead  made  an  e^ort  to  explain  the 
kinds  of  interactions,  and  the  decisions 
that  those  parties  will  have  to  consider. 
Therefore,  we  believe  that  the  approach 
we  have  taken  in  the  specific  impact 
discussions  below  is  the  best  feasible. 

D.  Numbers  and  Types  of  Prepaid  Plans 
Participating  in  Medicate 

Many  potentially  eligible  HMOs  and 
CMPs  have  indicated  their  interest  in 
participating  under  the  amended  section 
1876  of  the  Act  and  these  regulations. 
The  attraction  of  a  prospective  rate,  an 
opportunity  to  share  risk,  and 
significantly  fewer  paperwork 
requirements  are  the  staled  reasons  for 
such  interest.  Generally  increased 
participation  of  HMOs  and  CMPs,  and 
increased  Medicare  enrollment  in 
participating  organizations  can  be 
viewed  as  benefiting  both  those 
organizations  and  the  beneficiaries. 

There  are  a  number  of  different  ways 
that  prepaid  medical  services  may  be 
organized.  The  necessary  common 
elements  are  that  the  organization  act 
both  as  insuror  and  as  a  health  care 
delivery  system.  The  organization  may 
furnish  services  directly,  arrange  to  have 
them  furnished,  or  both.  Some  eligible 
organizations  own  their  own  facilities, 
including  hospitals.  Others  provide 
services  primarily  through  the  offices  of 
physicians  who  may  also  have  a  fee-for- 
service  practice.  Generally,  HMOs  and 
CMPs  can  be  classified  in  terms  of  the 
relationship  of  the  organization  to  their 
physicians,  as  follows: 

•  A  staff  HMO  or  CMP  deMvers 
services  at  one  or  more  central  locations 
through  its  own  physicians  who  are 
employees  of  the  plan; 

•  A  group  practice  HMO  or  CMP 
contracts  with  a  group  of  physicians  to 
provide  care  at  one  or  more  sites: 

•  An  individual  practice  association 
(IPA)  contracts  with  doctors  in  the 
community,  who  practice  out  of  their 
own  offices  and  see  HMO  or  CMP 
members  there:  and 

•  A  network  HMO  or  CMP  contracts 
with  more  than  one  medical  group  or 
IPA  organization  to  deliver  care  tb  plan 
members  in  different  geographic 
locations.  Each  medical  group  or  IPA 
provides  a  full  range  of  comprehensive 


benefits  and  is  contractually  linked  to  a 
central  point  of  accountability. 
Sometimes  network  plans  are  classified 
among  IP  As. 

Currently,  there  are  about  335 
prepayment  plans  operating  in  the 
country,  of  which  around  210  are 
Federally-qualified  HMOs.  Most  of 
these  prepayment  plans  do  not  currently 
have  Medicare  HMO  (or  HCPP) 
contracts.  They  receive  Medicare 
payments  .on  the  same  basis  as 
physicians  and  other  suppliers  in  the 
community. 

Under  existing  regulations,  a 
prepayment  plan  may  participate  in 
Medicare  as  an  HMO  in  three  ways.  A 
Federally-qualified  HMO  may  enter  into 
a  cost  contract:  a  risk-sharing  contract: 
or  a  risk-basis  demonstration  project.  In 
each  of  these  cases,  the  plan  would 
furnish  all  services  covered  under  Part 
A  and  Part  B.  In  addition,  whether  or  not 
it  is  a  Federally-qualified  HMO,  a 
prepayment  plan  may  participate  in 
Medicare  as  an  HCPP  under  section 
1833(a)(1)(A)  of  the  Act,  furnishing  Part 
B  services  only,  and  reimbursed  on  a 
reasonable  cost  basis. 

As  of  June  1, 1964, 133  prepayment 
plans  were  participating  in  Medicare, 
with  numbers  and  enrollment  as 
follows: 


Type  of  contract 

Number* 

Estimated 
number 

et 
Medicare 
enrolleee 
(thou- 
sands) 

Cost  oon^^ci. ...-.- - 

Risk*sh8rtng  contract »......» 

62 

1 

26 

44 

100 

30 

170 

HCPP _.._.      ... 

575 

Total 

133 

875 

'These  numbers  exclude  lour  contracts  not  actively  oper- 
ating 

The  risk-basis  demonstration  HMOs 
are  currently  paid  at  95  percent  of 
AAPCC.  When  these  regulations  are 
implemented,  those  demonstrations  that 
operate  similarly  to  what  the  provisions 
of  section  114  of  Pub.  L.  97-248  provide 
for  will  convert  to  new  risk  contracts. 
We  also  expect  a  number  of  HMOs 
currently  participating  under  cost 
contracts  and  as  HCPPs  to  choose  to 
convert  to  risk  contracts.  The  one  plan 
currently  participating  under  a  risk- 
sharing  contract  may  continue  for  up  to 
five  years,  or  the  organization  may  elect 
either  a  risk  or  a  cost  contract  under 
these  regulations. 

We  estimate  that  in  the  next  few 
years,  at  least  half  and  perhaps  as  many 
as  two-thirds  (150  to  200)  of  the  existing 
potential  eligible  organizations  will 
choose  to  participate  in  this  program 
under  risk  contracts  subject  to  these 
regulations.  As  a  result,  we  expect  the 


numbers  of  HMO  cost  contracts  and 
cost-reimbursed  HCPPs  may  decline.  In 
addition,  new  potential  eligible 
organizations  may  be  formed.  However, 
we  have  no  basis  on  which  to  estimate 
how  many  of  these  there  may  be. 

E.  Enrollment 

As  of  June  1984,  there  were  more  than 
14  million  people  enrolled  in  HMOs  in 
this  country.  This  is  roughly  six  percent 
of  the  population.  It  is  unlikely  that  in 
the  short  run  this  proportion  of  the 
Medicare  population  will  enroll.  There 
are  currently  about  30  million  Medicare 
beneficiaries,  of  which  about  1.8  million 
would  have  to  be  enrolled  in  HMOs  or 
CMPs  to  achieve  a  comparable 
percentage.  Nonetheless,  we  do  expect 
these  rules  to  result  in  increased 
Medicare  enrollment  in  HMOs. 

As  of  June  1984,  there  were  about 
875.000  Medicare  beneficiaries  enrolled 
in  HMOs  and  HCPPs.  (Of  these,  about 
200.000  are  already  paid  for  on  a  risk 
basis  under  either  an  existing  risk- 
sharing  contract  or  demonstrations.) 
This  represents  an  increase  of  about 
145,000  just  in  the  last  year.  Risk 
demonstration  HMO  enrollment  alone 
increased  by  more  than  100,000  in  the 
year  from  June  1983  to  June  1984.  We 
believe  this  demonstrates  an  increase  in 
both  marketing  to  the  Medicare 
population  and  an  increased  willingness 
of  the  elderly  to  enroll  in  prepayment 
plans. 

In  the  proposed  rule,  we  projected 
that  in  the  next  three  to  four  years  (the 
time  we  expect  it  to  take  for  this  new 
program  to  become  fully  implemented) 
about  250.000  to  600,000  additional 
Medicare  beneficiaries  would  enroll  in 
HMOs  and  CMPs.  This  was  not  an 
actuarial  estimate.  Estimation  of  the 
total  rate  of  growth  under  both  risk  and 
cost  contracts  is  technically  difficult, 
because  we  were  uncertain  as  to  the 
extent  to  which  the  rate  of  growth  of 
risk  enroUees  would  be  at  the  expense 
of  the  growth  of  cost  enrollees. 
Therefore,  we  made  a  projection  stated 
in  terms  of  a  wide  range. 

The  recent  increase  in  the  rate  of 
growth  of  HMO  enrollment  suggests  that 
the  NPRM  estimate  may  have  been 
understated.  Total  national  enrollment 
in  HMOs  increased  by  9.5  percent  just  in 
the  last  6  months  of  1983,  and  Medicare 
enrollment  in  prepayment  plans 
increased  by  nearly  20  percent  in  the 
year  ending  in  June  1984.  Just  continuing 
these  trends  will  result  in  an  increase  of 
over  600,000  in  the  next  three  years, 
equaling  the  upper  limit  of  the  range  of 
the  previous  estimate.  As  a  result,  we 
now  believe  it  is  more  realistic  to  expect 
Medicare  enrollment  in  these  plans  to 
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increase  by  400.000  to  800.000  over  the 
next  three  to  four  years. 

Given  these  estimates,  a  series  of 
additional  calculations  can  be  made. 
Specifically,  400.000  to  800.000  new 
enrollees  spread  throughout  150 
participating  HMOs  means  each  HMO 
would  attract,  on  the  average.  2,700  to 
5,300  new  Medicare  enrollees.  Since 
average  HMO  enrollment  is 
approximately  47,000,  this  would 
represent  roughly  a  5  to  10  percent 
increase  in  enrollment  for  the  average 
HMO. 

We  believe  that  an  HMO's  ability  to 
attract  new  enrollees  is  dependent  to 
some  extent  on  the  stage  of 
development  of  the  HMO,  since  size  and 
maturity  appear  strongly  correlated  to 
recruitment  capabilities.  However,  many 
other  factors  are  also  important.  For 
example,  size  may  work  against  an 
HMO  that  has  achieved  great  market 
penetration  in  a  locality,  since  a  high 
proportion  of  the  potential  enrollees 
would  already  have  been  recruited. 
Another  important  factor  is  the 
marketing  behavior  of  HMOs  and  CMPs. 
A  plan  that  views  the  level  of  Medicare 
payment  available  as  highly  attractive, 
and  that  has  an  energetic  marketing 
program,  will  probably  be  able  to 
achieve  significant  enrollment  increases. 
New  IPA-type  HMOs  may  be  able  to 
attract  "new"  enrollees  by  recruiting 
physicians  who  in  turn  enroll 
beneficiaries  who  had  been  their  regular 
patients  on  a  fee-for-service  basis. 

F.  Effect  on  Other  Providers  and 
Suppliers 

Since  participating  HMOs  and  CMPs 
must  furnish  or  arrange  for  at  least  all 
Part  A  and  Part  B  covered  services  for 
Medicare  enrollees  otherwise  available 
in  the  geographic  area,  their  expansion 
in  any  particular  locality  has  effects  on 
the  physicians,  hospitals,  home  health 
agencies,  and  other  providers  and 
suppliers  of  health  care  services  in  the 
area.  The  nature  and  extent  of  these 
effects  are  dependent  on  many  factors 
that  will  vary  from  organization  to 
organization  and  from  area  to  area. 
Some  of  these  factors  are: 

•  The  organizational  type  of  the  HMO 
or  CMR. 

•  The  relationship  of  the  HMO  or 
CMP  to  local  hospitals  and  other 
providers  and  suppliers: 

■  The  local  market  penetration  of 
prepaid  organizations,  both  for  the 
general  populace  and  the  Medicare 
population; 

•  The  existence  or  absence  of 
competing  prepayment  plans: 

•  The  marketing  strategies  adopted 
by  HMOs  or  CMPs;  and 


•  The  type  and  range  of  supplemental 
benfits  offered  by  an  HMO  or  CMP. 

Some  fee-for-service  physicians  may 
lose  patients  to  eligible  HMOs.  As 
shown  above,  we  project  they  will  lose, 
in  the  aggregate,  about  400.000  to  800,000 
Medicare  patients  over  the  first  three  to 
four  years.  This  would  represent  less 
than  three  precent  of  total  Medicare 
patients,  and  a  much  smaller  fraction  of 
total  patients.  Nonetheless,  in  some 
localities,  the  shift  from  fee-for-service 
to  prepaid  plans  could  be  substantial. 

Although  the  impact  on  affected 
physicians  will  be  a  fractional  decrease 
in  caseload,  we  expect  marketplace 
adjustments  to  restrain  the  adverse 
effects  of  such  decreases  in  most  cases. 
For  example,  some  physicians  or 
practices  will  be  newly  hired  by  or  make 
arrangements  with  HMOs  or  CKlPs,  and 
most  physicians  losing  patients  will  be 
able  to  replace  these  patients  with 
others.  Also,  these  regulations  permit 
reasonable  cost  contracts  that  might 
prove  attractive  not  only  to  HMOs  but 
also  to  fee-for-service  physician  groups 
organized  as  IPA-type  CMPs.  In 
response  to  our  NPRM  discussion  of  the 
potential  loss  of  patients  by  physicians. 
one  commenter  pointed  out  that,  due  to 
the  growth  of  such  organizations,  in 
many  cases  a  Medicare  enrollee  may 
merely  continue  to  see  his  or  her 
previous  primary  and  referral  physician, 
but  as  a  Medicare  HMO  or  CMP 
enrollee  rather  than  as  a  fee-for-service 
patient.  In  fact,  this  is  common  in  the 
individual  practice  association-type 
organization,  especially  those  located  in 
smaller  communities  and  rural  areas 
where  there  is  a  limited  supply  of 
physicians. 

However,  we  expect  that  the  primary 
impact  that  these  regulations  will  have 
on  the  fee-for-service  sector  will  be 
more  indirect.  Economic  behavior  is  the 
result  of  the  expectations  of  the  parties 
making  individual  choices.  Thus,  when  a 
prepayment  plan  begins  or  expands 
operation,  the  behavior  of  other 
providers  and  suppliers  in  that  area  is 
governed  initially  by  the  effects  they 
expect  could  happen,  as  well  as  by 
actual  shifts  in  patients'  choice  of 
sources  of  services.  As  a  result,  some  of 
the  effects  of  these  rules  will  include 
many  decisions  by  physicians  and 
others  concerning  fee  levels,  services 
offered,  and  so  forth.  For  example,  we 
expect  that  the  number  of  physicians 
accepting  assignment  of  their  patients' 
Medicare  claims  may  increase  in  some 
localities,  irrespective  of  the  incentive 
for  assignment  provided  by  section  2306 
of  Pub.  L  98-369,  discussed  above. 

HMO  and  CMP  growth  in  an  area  will 
affect  the  local  hospitals  in  various 
ways.  Those  hospitals  that  have 


arrangements  with  the  plans  may  be 
able  to  ensure  a  certain  level  of 
occupancy.  A  plan  with  high  Medicare 
enrollment  could  affect  the  Medicare 
utilization  of  the  hospitals  with  which  it 
deals.  Of  course,  there  are  also 
secondary  effects  on  the  hospitals  that 
do  not  have  arrangements  with  the 
HMOs  or  CMPs.  such  as  reduction  of 
Medicare  utilization.  In  addition,  if 
enrollee  selection  favored  the 
prepayment  plan  in  an  area,  then  less 
healthy  and  more  costly  beneficiaries 
would  be  receiving  proportionally  more 
of  their  services  from  the  fee-for-service 
sector. 

Non-hospital  providers  and  suppliers 
of  Medicare  covered  services  would  be 
affected  similarly  to  hospitals.  Those 
having  arrangements  with  HMOs  and 
CMPs  could  experience  significant 
benefits.  Those  without  such 
arrangements  may  experience  some 
reduction  of  Medicare  utilization,  if  a 
significant  number  of  beneficiaries 
choose  to  enroll.  This  possibility  was 
clearly  illustrated  by  the  comments  we 
received  from  chiropractors, 
psychologists,  and  others.  The 
supplemental  benefits  offered  by  HMOs 
and  CMPs  could  extend  these  effects  to 
services  not  covered  by  Medicare,  such 
as  optical  and  dental  practitioners.  This 
could  also  affect  the  demand  for 
Medigap  insurance  (which  covers  costs 
of  medical  care  not  paid  for  by 
Medicare,  such  as  deductible  and 
coinsurance  amounts)  in  areas  in  which 
an  eligible  plan  offered  competitive 
benefits. 

G.  Impact  on  Beneficiaries 

Participation  in  a  prepaid  plan  is 
voluntary  on  the  part  of  beneficiaries. 
The  incentive  to  join  will  come  only  if 
the  HMO  or  other  plan  can  offer 
beneficiaries  more  coverage,  lower 
personal  costs,  or  both.  The  regulations 
do  not  dictate  any  one  kind  of  health 
care  for  the  elderly  and  the  disabled.  On 
the  contrary,  these  regulations  are 
opening  a  whole  new  range  of  options 
for  their  benefit  and  at  their  choice. 

The  elderly  and  the  disabled,  for  the 
most  part,  have  had  long-established 
physician  relationships,  and  have  been 
less  likely  to  change  the  ways  in  which 
they  secure  medical  treatment  than  are 
younger  people.  Historically, 
prepayment  plans  have  demonstrated 
limited  ability  to  enroll  Medicare 
beneficiaries.  However,  as  noted  above, 
Medicare  demonstrations  have  been 
very  successful  in  recent  years  in 
enrolling  Medicare  beneficiaries.  IPA- 
type  plans  in  particular  are  often  able  to 
offer  a  beneficiary  the  benefits  of 
prepaid  enrollment  while  continuing  his 


or  her  relationship  with  a  particular 
physician. 

We  expect  that  the  primary  effects  on 
beneHciaries  will  be  beneficial.  In 
particular,  we  expect  that  beneficiaries 
will,  on  the  average,  have  reduced  out- 
of-pocket  expenses.  Some  plans  may 
offer  financial  advantages  as  part  of 
their  supplemental  benefits  and 
marketing  strategies.  Many  plans  will 
offer  coverage  of  services  not  covered 
by  Medicare  Part  A  or  Pfirt  B.  such  as 
physical  examinations,  prescription 
drugs,  and  eyeglasses. 

Of  course,  not  all  beneficiaries  who 
choose  to  enroll  in  an  HMO  or  CMP  will 
be  satisfied.  Similarly,  some 
beneficiaries  who  enroll  in  risk  plans 
will  seek  ser\'ices  out  of  plan,  and  will 
become  liable  for  the  payment  for  those 
services.  However,  we  bielieve  that  the 
opportunity  for  self-disenrollement  will 
afford  these  beneficiaries  the  freedom 
they  need  to  protect  themselves. 

H.  Conclusion 

In  summary,  we  expect  the  following 
types  of  changes  to  result  from  these 
regulations  in  the  short-term: 

•  Some  I  {MOs  currently  participating 
on  a  cost  basis  will  convert  to  a  risk 
basis. 

•  Some  HCPPs  currently  participating 
only  for  provision  of  Part  B  services  will 
convert  to  HMO  or  CMP  status. 

•  Some  potential  eligible 
organizations  will  newly  enter  the 
program  as  HMOs  or  CMPs. 

•  The  rate  of  HMO  enrollment 
increase  will  accelerate. 

•  Increased  Medicare  enrollment  in 
HMOs  and  CMPs  will  result  in  a  decline 
in  HCPP  enrollment. 

•  Risk-basis  organizations  will 
significantly  increase  their  Medicare 
enrollment. 

•  Some  cost-basis  organizations 
subject  to  the  "two-for-one"  rule  may 
limit  their  marketing  efforts  to  Medicare 
beneHciaries  while  they  assess  their 
potential  conversion  to  risk  basis 
reimbursement. 

•  Many,  but  not  all,  current  nonrisk 
enrolleers  will  choose  to  convert  to  risk 
basis,  as  a  result  of  the  opportunity  for 
increased  benefits. 

Over  the  longer  term,  perhaps  in  five 
to  ten  years,  we  expect  a  number  of 
additional  consequences: 

•  Inpatient  hospital  utilization  for 
Medicare  enrollees  will  be  significantly 
lower  than  for  beneficiaries  receiving 
services  solely  from  the  fee-for-service 
sector. 

•  To  the  extent  that  selection 
favorable  to  the  prepayment  plans  is 
avoided,  the  total  cost  of  care  for 
Medicare  enrollees  will  be  lower  than  it 
would  have  been  had  we  paid  for  all 


services  on  the  basis  of  fee-for-service 
costs  and  charges. 

•  In  the  long  run,  if  selection 
favorable  to  prepajrment  plans  does  not 
prevent  it,  the  incentives  for  HMOs  and 
CMPs  to  furnish  care  economically 
could  result  in  program  savings. 

•  The  competition  of  prepayment 
plans  will  significantly  affect  the  fee-for- 
service  sector,  which  will: 

— Attempt  to  demonstrate  that  it  too  can 
be  ec  Gnomical  and  efficient;  and 

— Restrain  its  increases  of  costs  and 
charges; 

•  Many  HMOs  and  CMPs  will 
develop  supplemental  benefit  packages 
that  will  afford  improved  benefits  to 
Medicare  enrollees. 

•  The  availability  of  Federal  risk- 
based  payments  will  increase  the  rate  of 
growth  of  prepayment  plans,  making 
their  services  and  benefits  increasingly 
accessible  to  both  the  Medicare  and 
non-Medicare  population. 

Some  of  these  changes  will  result  in 
costs,  others  in  savings.  For  example,  as 
discussed  above,  conversion  of 
enrollees  from  cost  to  risk  contracts  will 
result  in  initial  increases  in  program 
expenditures.  In  addition,  savings  will 
result  from  new  enrollees  only  to  the 
extent  that  they  represent  enrollment 
that  would  not  have  occurred  in  the 
absence  of  these  regulations,  and  they 
are  representative  of  the  fee-for-service 
beneficiaries  in  the  geographic  area 
served.  Ultimately,  the  increase  of 
prepaid  enrollment  due  to  the 
advantages  of  risk-based  contracts, 
changes  in  the  fee-for-service  sector, 
and  effective  avoidance  of  biased 
selection  should  result  in  progressive 
savings  sufficient  to  offset  the  potential 
costs.  Although  the  magnitude  of  these 
effects  is  inestimable,  and  we  cannot 
confidently  quantify  either  the  costs  or 
benefits  expected  to  result  from  these 
regulations,  we  are  confident  that  the 
benefits  will  substantially  outweigh  the 
costs.  Thus,  we  believe  that  this 
document  meets  the  objectives  of 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

VIII.  Other  Required  Information 

A.  Waiver  of  Proposed  Rulemaking  for 
Certain  Sections 

In  section  IV.  of  this  preamble,  we 
noted  that  sections  2322  and  2350  of  Pub. 
L.  98-369  made  four  amendments  to 
sections  1861  and  1876  of  the  Act.  Three 
of  the  four  amendments,  that  is,  those 
dealing  with  services  by  clinical 
psychologists  in  risk  organizations,  with 
direct  payments  to  SNFs,  and  with  the 
establishment  of  benefit  stabilization 
funds,  are  being  implemented  in  this 
final  rule  in  §  417.416,  §  417.588,  and 


§§  417.401.  417.442,  417.592,  and  417.594- 
417.597  respectively. 

Generally,  we  issue  a  notice  of 
proposed  rulemaking  and  provide  a 
period  for  public  comment  before 
implementing  amendments  to  the  law 
through  regulations.  However,  we  may 
waive  this  procedure  if  it  would  be 
impractical,  unnecessary,  or  contrary  to 
the  public  interest. 

In  S  417.416,  we  provide  that  clinical 
psychologists  will  be  permitted  to 
furnish  services  in  risk  organizations 
without  the  direct  personal  supervision 
of  a  physician.  This  establishes  an 
option  for  risk  organizations  that  did  not 
exist  prior  to  enactment  of  Pub.  L.  98- 
369.  In  §  417.586,  we  specify  that  risk 
organizations  may  elect  to  have  HCFA 
pay  SNFs  directly  for  services  provided 
to  Medicare  enrollees,  under  the 
auspices  of  the  organization,  in  the  same 
manner  that  we  directly  pay  hospitals 
for  inpatient  services  provided  to 
Medicare  enrollees.  Both  of  these 
provisions  constitute  beneficial  options 
to  risk  organizations  in  terms  of  reduced 
paperwork  and  management  practices. 
In  view  of  the  fact  that  Pub.  L.  98-369 
was  enacted  on  July  18, 1984,  we  believe 
it  would  be  advantageous  to  risk 
organizations  to  have  regulations  in 
place  so  that  these  provisions  can  be 
implemented  as  soon  as  the  regulations 
in  Subpart  C  of  42  CFR  Part  417  are 
effective. 

The  remaining  revisions  made  to  these 
regulations  concern  the  provisions  of 
section  2350(b)  of  Pub.  L.  98-369.  This 
amendment  authorizes  us  to  allow  a  risk 
organization  to  have  placed  in  a  benefit 
stabilization  fund  a  part  of  the  value  of 
the  additional  benefits  it  is  required  to 
provide  to  its  Medicare  enrollees.  This 
fund  would  be  used  to  stabilize  and 
prevent  undue  fluctuation  in  the 
additional  benefits  afforded  in 
subsequent  contract  periods.  We  may 
not  approve  the  establishment  of  a 
benefit  stabilization  fund  for  any 
contract  period  beginning  later  than  July 
18. 1988. 

This  provision  constitutes  a  beneficial 
option  to  risk  organizations  and  their 
Medicare  enrollees  in  terms  of 
protection  against  having  to  decrease 
the  additional  benefits  the  organizations 
provide  to  those  enrolless  or  increase 
premium  changes  from  one  contract 
period  to  the  next,  if  the  organization's 
original  estimate  of  its  ACR  or 
enrollment  figures  for  its  contract  period 
is  incorrect.  In  addition,  a  benefit 
stabilization  fund  is  of  most  use  to  an 
organization  during  its  first  contract 
periods,  before  it  has  gained  experience 
in  the  program.  Therefore,  for  these 
organizations,  it  would  be  beneficial  to 
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have  this  provision  included  in  this  final 
rule  so  that  the  stabilization  fund  option 
is  available  as  they  begin  their  first 
contract  period  with  us  under  the 
provisions  of  these  new  regulations. 
Finally,  since  no  stabilization  fund 
may  be  established  for  any  contract 
period  beginning  later  than  July  18. 1988, 
the  earliest  possible  implementation  of 
this  provision  will  allow  the  longest 
period  of  time  risk  organizations  have  to 
take  advantage  of  its  benefits.  We 
would  also  like  to  note  that  several  of 
the  potential  eligible  organizations  that 
commented  on  the  NPRM  are  in  favor  of 
including  this  provision  in  the  Hnal 
regulations.  Therefore,  for  the  above 
reasons,  we  conclude  that  it  would  be 
contrary  to  the  public  interest  to  delay 
implementation  of  these  several 
provisions  until  a  rulemaking  proceeding 
is  completed.  However,  we  are 
providing  a  30-day  comment  period  so 
that  interested  parties  may  comment  on 
the  regulations  issued  under  sections 
2322  and  2350  (b)  and  (c)  of  Pub.  L.  98- 
369. 

B.  Waiver  of  30-Day  Delay  of  Effective 
Date 

As  discussed  previously,  section 
114(c)  of  Pub.  L.  97-248  states  that  the 
provisions  of  section  1876  of  the  Act 
must  apply  with  respect  to  services 
furnished  on  or  after  the  first  day  of  the 
month  after  the  month  in  which  the 
Secretary  notifies  Congress  that  she  is 
reasonably  certain  that  the  methodology 
for  determining  the  prospective  rate 
based  on  95  percent  of  the  AAPCC  is 
developed  and  can  be  implemented. 
Since  the  Secretary  provided  Congress 
with  this  certification  during  the  month 
of  January  1985.  the  statutory  effective 
date  of  these  provisions  is  February  1. 
1985.  As  a  practical  matter,  we  would  be 
unable  to  implement  this  final  rule  by 
February  1. 1985  if  we  were  to  provide 
the  customary  30-day  delay  in  the 
effective  date.  Therefore,  we  find  good 
cause  to  waive  the  delay  in  the  effective 
date. 

C.  Public  Comments 

As  dkcussed  above,  we  are  inviting 
comments  on  certain  regulations  in  this 
final  rule  that  implement  Pub.  L.  98-369 
and  that  were  not  proposed  in  the 
NPRM  published  on  May  25, 1984. 
Because  of  the  large  number  of 
comments  we  receive,  we  cannot 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  on  $5  417.401,  "Benefit 
stabilization  fund  ■;  417.416(d)(2): 
417.442(b)(2):  417.586;  417.592(c)(2): 
417.594(b)(5):  417.596:  and  417.597  that 
are  received  by  the  date  specified  in  the 
"Dates"  section  of  this  preamble.  If.  as  a 


result  of  these  public  comments,  we 
conclude  that  changes  in  these  final 
regulations  are  needed,  we  will  respond 
to  the  comments  and  include  the 
changes  in  a  future  Federal  Register 
publication. 

All  other  provisions  included  in  these 
final  regulations  were  proposed  in  the 
NPRM,  and  we  are  responding  in  this 
document  to  comments  received  on 
these  provisions.  Therefore,  if  another 
Federal  Register  publication  is 
necessary,  we  expect  to  address  only 
comm-^nts  about  the  regulations  that 
implement  sections  2322  and  2350  (b) 
and  (c)  of  Pub.  L.  98-369,  as  listed  above. 

D.  Paperwork  Burden 

The  following  sections  of  this  rule 
contain  information  collection 
requirements: 

417.412(b) 

417.413(a) 

417.414(b)(3) 

417.418(c)(4) 

417.424(b) 

417.428 

417.428(a) 

417.430(b) 

417.432(e) 

417.436 

417.444(a)(1)(iii) 

417.446  (b)  and  (c) 

417.454(b) 

417.460(3(1  >-(a)(4) 

417.460(a)(6)(iv) 

417.460  (b)  and  (c) 

417.474 

417.476 

417.480 

417.481 

417.486(a) 

417.488 

417.492  (a)  and  (b) 

417.494  (a)(2)  and  (a|(3) 

417.494(c) 

417.520  (b)(2)  and  (b)(3) 

417.522  (a)  and  (b)(4) 

417.532  (d)  and  (e)(3) 

417.548 

417.548(a) 

417.566(b) 

417.568  (a),  (b),  (d).  and  (e) 

417.570  (b)  and  (c) 

417.572  (a)  and  (c) 

417.576(b) 

417.586(a)(2) 

417.592(d) 

417.594 

417  596 

417.604  (c) 

417.608(d)  and  (b) 

417.616  (a),  (b).  (cj.  and  (e) 

417.620 

417.624 

417.6"iO 

417.662  (a)  and  (b) 

417.801(e) 

417.808  (b)  and  (c) 

417.810(b) 

We  have  submitted  an  information 
collection  request  to  the  Executive 
Office  of  Management  and  Budget  for 


approval  of  these  requirements  under 
section  3507  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3507).  A  notice 
will  be  published  in  the  Federal  Register 
when  approval  is  obtained. 

List  of  Subjects 

42  CFR  Part  403 

Administrative  practice  and 
procedure.  Certification  of  compliance. 
Clinics,  Contracts  (Agreements),  End- 
Stage  Renal  Disease  (ESRD),  Health 
care.  Health  facilities.  Health 
maintenance  organizations  (HMO), 
Health  professions.  Health  suppliers. 
Home  health  agencies.  Hospitals. 
Inpatients,  Kidney  diseases. 
Laboratories,  Medicare,  Nursing  homes, 
Onsite  surveys.  Outpatient  providers. 
Reporting  requirements.  Rural  areas,  X- 
rays. 

42  CFR  Part  417 

Appeals,  Competitive  medical  plan 
(CMP),  Contracts,  Eligible  organization. 
Health  care  prepayment  plan  (HCPP), 
Fiealth  maintenance  organization 
(HMO),  Medicare. 

42  CFR  Chapter  IV,  Subchapter  B  is 
amended  as  set  forth  below: 

I.  The  table  of  contents  for  Chapter  IV 
is  amended  by  adding  a  new  Part  417  to 
Subchapter  B  to  read  as  follows: 

CHAPTER  IV— HEALTH  CARE 
FINANCING  ADMINISTRATION, 
DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


SUBCHAPTER  B— MEDICARE  PROGRAMS 


Part 

417    Itealth  Maintenance  Organizations, 

Competitive  Medical  Plans,  and  Health 

Care  Prepayment  Plans 

•         •         «         •         * 

II.  Part  405  is  amended  as  follows: 

PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

A.  The  table  of  contents  of  Part  405. 
Subpart  F  is  amended  by  removing 

§  405.692. 

B.  The  table  of  contents  of  Part  405, 
Subpart  T  is  redesignated  as  the  tables 
of  contents  of  the  new  Subparts  B  and  D 
in  the  new  Part  417. 

C.  Part  405,  Subpart  B  is  amended  as 
follows: 


Subpart  B— Supplementary  Medical 
Insurance  Benefits;  Enrollment, 
Coverage,  Exclusions,  and  Payment 

1.  The  authority  citation  for  Subpart  B 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102. 1631-1843, 1861. 1862. 
1866. 1871. 1877,  and  1881  of  the  Social 
Security  Act  {42  U.S.C.  1302. 1395i-1395v. 
1395X.  i395y.  1395cc.  139.'*ih.  1395nn.  and 
1.195rr). 

2.  Section  405.241  is  revised  to  read  as 
follows: 

§  405.241    Payment  of  supplementary 
medical  Insurance  l>eneflts  to  prepayment 
organizations. 

A  prepayment  organizutiun  that  has 
not  qualified  as  a  health  care 
prepayment  plan  (HCPP),  health 
maintenance  organization  (HMO),  or 
competitive  medical  plun  (CMP)  will  be 
paid  through  its  Medicare  carrier,  for 
Part  B  services  furnished  to  its  Medicare 
enrollees.  on  the  basis  of  reasonable 
charges  in  accordance  will  §  405.240  and 
§  405.251.  These  organizations  will  be 
paid  80  percent  of  reasonable  charges 
after  subtracting  their  enrollees' 
deductible  amounts  and  taking  the  other 
limitations  under  Part  B  into 
consideration.  (See  42  CFR  Part  417  of 
this  chapter  for  applicable  definitions 
and  regulations  governing 
reimbursement  of  HCPPs,  HMOs,  and 
CMPsl 

D.  Part  405.  Subpart  F  is  amended  as 
follows: 

Subpart  F— Notice,  Election  and 
Agreements 

1.  The  authority  citation  for  Subpart  F 
is  revised  to  read  as  follows; 

Authority:  Sees.  1102. 1816, 1842. 1861  (u). 
1964. 1856. 1871,  and  1881  of  the  Social 
Security  Act  (42  U.S.C.  1302. 13g5h.  1395u, 
1395x(u).  1395aa.  1395cc.  1395hh,  and  1395rr). 
unless  otherwise  noted. 

2.  Section  405.692  is  revised  and 
redesignated  as  new  §  417.801.  as  set 
forth  below  in  the  new  Part  417.  Subpart 
D. 

E.  Part  405.  Subpart  T  is  amended  as 
follows: 

Subpart  T— Healttt  Maintenance 
Organizations 

1.  The  authority  citation  for  Subpart  T 
reads  as  follows: 

Authority:  Sec.  1102. 18S3[a)(l)|A).  1871. 
1874.  and  1876  (42  U.S.C.  1302. 13951(a)((l)(A). 
1395hh.  1.395kk  and  1395mm). 

2.  Subpart  T  is  redesignated  as  new 
Subparts  B  and  D  of  new  Part  417, 
Health  Maintenance  Organizations, 
Competitive  Medical  Plans,  and  Health 
Care  Prepayment  Plant,  as  follows 
(Subpart  A  of  new  Part  417  is  reserved): 


(a)  Sections  405.2001  through  405.2092 
are  redesignated  as  new  §§  417.201 
through  417.292  in  a  new  Subpart  B  of 
Part  417  and  all  internal  cross-references 
are  corrected. 

(b)  The  uncoded  internal  heading 
immediately  preceding  §  405.2093  is 
removed;  §  405.2093  and  §§  405.2094 
through  405.2098  are  revised  and 
redesignated  as  §  417.800  and  §§  417.802 
through  417.810  respectively,  in  the  new 
Part  417,  Subpart  D  as  set  forth  below. 

These  redesignations  are  set  forth  in 
the  table  below: 

Redesignation  Table  for  42  CFR  405.2001 
THROUGH  405.2098  (Part  405,  Subpart  T) 


Redesignation  Tabi£  for  42  CFR  405.2001 
through  405.2098  (Part  405,  Subpart 
T)— Continued 


OM  section 

New  section 

405.2001 

417.201 

405  2002 

405.2003 

417.202 
417.203 

405  2004 

417.204 

405.2005 

405.2007 

417205 
417.207 

405.2020 - 

405.2021 

405  2022 

405.2023 „... 

405  2024 _.. 

405  2025 

417.220 
417.221 
417  222 
417.223 
417.224 
417.225 

405  2028 

417.228 

405.2029 _ 

<b5.2030 

405.2031 

405  2032   

417229 
417.230 
417  231 
417.232 

405  2033 

405  2034 „ _ 

405.2035 „ 

405.2036 

417.233 
417.234 
417.235 
417.236 

405  2037 _„ 

417.237 

405.2036 

405.2039 - ^ 

405.2040 

417.238 
417.239 
417.240 

405.2041 

417.241 

405.2042 J 

417.242 

405.2043 __ 

417.243 

405.2044 

405  2045.,.;. „ 

405.2046 „ — 

405.2047 

405.2049 

405.2050 

405  2051 „ _ 

417.244 
417.245 
417.246 
417.247 
417.249 
417.250 
417.251 

405.2052 

405.2053 - 

405  2054 

417,252 
417.253 
417.254 

405  2056 

405.2058 

417.256 
417.256 

405  2059 _ 

405  2060 

417.259 
417.260 

405  2061      

417.261 

405  2062 — 

405.2063 

405.2065 

405  2066   ...         

417.262 
417.263 
417.265 
417.266 

405.2067 

417.267 

405.2068 

417.268 

405.2069 J 

405.2070 

417.269 
417.270 

405  2072 

417.272 

405.2073 _ „ 

405.2074 _. „ 

417.273 
417.274 

405  2075 ._ 

417.275 

405.2076 _ 

417.276 

405.2077 

417^77 

405.2078 

405.2079 

405.2060 

417.278 
417.279 
417.280 

405  2061 

417.281 

405.2062 

417.282 

405.2063 - 

417.283 

405.2064 

405  2065   

417284 
417.285 

405.2066 _ 

417.286 

4052067 

417.287 

405  2088  

417.288 

405.2089 „ J 

417.269 

Old  section 

New  section 

405.2090 „ 

405  2091 -„ 

417JJ90 
417.291 

405  2092 „ 

405  2093 

417.297 
■417.800 

405  2094 

417.802 

405  2095 _ 

405.2096 _. - .„ 

417.804 
417.806 

405.2097 

417.808 

405.2098 — 

417.810 

'  Section  417.801  «ras  redesignated  from  42  CFR  405  69e 

3.  Redesignated  §  417,201  is  amended 
by  redesignating  paragraph  (b)  as 
paragraph  (c)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§  4 1 7.20 1    Health  maintenance 
organizations;  general 

«        •        •        •        « 

(b)  Other  applicable  regulations. 
Subpart  C  of  this  part  contains 
regulations  and  effective  dates 
applicable  to  organizations  qualifying 
for  Medicare  payments  under  section 
1876  of  the  Act  as  amended  by  section 
114  of  Pub,  L  97-248  (Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982). 

***** 

4.  In  redesignated  S  417.242,  paragraph 
(g)  is  amended  by  revising  paragraphs 
(g)(1)  and  (g)(2)  and  corrected  by  adding 
paragraph  (g)(3),  and  paragraph  (h)  is 
revised  to  read  as  follows: 

§417.242    Allowable  costs. 

(g)  Physicians'  services  under 
arrangements.  (1)  The  amount  paid  by 
an  HMO  to  a  physician  group  (organized 
on  a  group-practice  or  individual- 
practice  basis)  for  physicians'  services, 
and  for  other  covered  Part  B  services, 
furnished  under  arrangements  (as 
described  in  §  110.104  of  this  title),  is  an 
allowable  expense  to  the  extent  it  is 
reasonable. 

(2)  The  amount  paid  by  an  HMO  on  a- 
fee-for-service  basis  to  physicians  and 
other  suppliers  and  to  a  physician  group 
organized  on  an  individual-practice 
basis  for  physicians'  services  and  other  • 
covered  Part  B  services  furnished  under 
arrangements  (as  described  in  §  110.104 
of  this  title)  is  an  allowable  expense  to 
the  extent  it  is  not  in  excess  of  the 
reasonable  charges,  as  defmed  in 
Subpart  E  of  Part  405  of  this  chapter. 
Therefore,  payment  is  limited  to  the 
amount  that  would  otherwise  be  paid  if 
the  services  were  furnished  by  the 
physician  group  (or  by  similar 
physicians,  practitioners,  or  suppliers)  to 
Medicare  beneficiaries  who  are  not 
enrolled  in  the  HMO,  The  same 
limitation  also  applies  to  the  amount 
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paid  by  the  HMO  for  such  covered 
services  furnished  under  arrangements 
with  a  physician,  physician-directed 
clinic  or  a  supplier  of  services. 

(3)  However,  an  exception  to  the 
reasonable  charges  limitation  described 
in  paragraph  (g)(2)  of  this  section  is 
permitted,  if  the  HMO  demonstrates  to 
HCFA's  satisfaction  that  the  physician 
group  organized  on  an  individual- 
practice  basis  has  an  agreement  that 
includes  acceptance  by  the  members  of 
the  physician  group  of  effective 
incentives,  such  as  risk-sharing  or  other 
fmancial  incentives,  designed  to  avoid 
unnecessary  or  unduly  costly  utilization 
of  health  services.  In  such  cases,  the 
amount  of  physician  compensation  paid 
by  an  HMO  is  an  allowable  expense  to 
the  extent  it  is  reasonable. 

(h)  Provider  services  through 
arrangements.  The  cost  incurred  by  an 
HMO  for  covered  services  furnished  by 
a  provider  through  arrangements  (see 
S  110.104  of  this  title  and  S  405.2043(b)) 
are  allowable  to  the  extent  that  such 
cost  would  be  allowable  and 
reimbursable  pursuant  to  Subpart  0  of 
Part  405  of  this  chapter  unless  the  HMO 
can  demonstrate  to  the  satisfaction  of 
HCFA  that  payment  in  excess  of  the 
reasonable  cost  allowed  pursuant  to 
such  Subpart  D  of  Part  405  of  this 
chapter  is  justifled  on  the  basis  of 
advantages  gained  by  the  HMO.  For 
example,  if  an  HMO  has  an  arrangement 
with  a  provider  of  services  located 
outside  the  HMO's  enrollment  area  that 
is  not  related  to  the  HMO  by  common 
ownership  or  control,  payment  for  the 
provider's  charges  to  the  HMO  for 
covered  services  (rather  than  the 
provider's  reasonable  cost  as 
determined  under  Subpart  D  of  Part  405 
of  this  chapter)  may  be  justified  if:  The 
provider  furnishes  services  to  enroUees 
of  the  HMO  on  an  infrequent  basis:  the 
charges  represent  an  insigniiicant 
amount  of  total  reimbursement  to  the 
HMO  by  the  program;  and  the  charges 
do  not  exceed  the  customary  charges  by 
the  provider  to  its  other  patients  for 
similar  services.  The  advantages  gained 
under  this  arrangement  include  a  more 
timely  final  settlement  with  the  HMO 
and  the  elimination  of  administrative 
costs  necessary  to  determine  the 
provider's  reasonable  cost  for  these 
services.  An  advantage  gained 
represents  a  real  and  tangible  benefit 
received  by  the  HMO  for  the  excess  cost 
incurred.  Any  such  excess  payment  is 
also  subject  to  other  applicable 
requirements  of  Part  405  of  this  chapter, 
including  tests  of  reasonableness. 


5.  Subpart  C  is  added  to  new  Part  417 
and  Subpart  D  (as  redesignated  and 
revised  above)  is  set  forth  to  read: 

Subpart  C— Hcaltti  Malntananc* 
Organizations  and  Competttlva  Madical 


Sec. 

417.400  Basis  and  scope. 

417.401  Definitions. 

417.402  Effective  date. 

Eligibility  mod  Cootractinf  Raquiremratt  and 
Cooditions 

417.404    Introduction. 

417.406  Eligible  organization 
determinations. 

417.407  Dermition  of  an  eligible 
organization. 

417.408  Contract  application  process. 
417.410    Qualifying  conditions:  General. 

417.412  Qualifying  condition: 
Administration  and  management. 

417.413  Qualifying  condition:  Operating 
experience  and  enrollment. 

417.414  Qualifying  condition:  Range  of 
services. 

417.416    Qualifying  condition:  Furnishing  of 

services. 
417.418    Qualifying  condition:  Quality 

assurance  program. 

Enrollment.  Entitlement,  and  DisenroUmeni 

417.420    Basic  rules  on  enrollment  and 

entitlement. 
417.422    Eligibility  to  enroll  in  an 

organization. 
417.424    Denial  of  enrollment. 
417.426    Open  enrollment  requirements. 
417.428    Marketing  activities. 
417.430    Application  procedures. 
417.432    Conversion  of  enrollment. 
417.434    Reenrollment. 
417.436    Membership  rules  for  enrollees. 
417.440    Entitlement  to  health  care  services 

from  an  organization. 
417.442    Risk  organizations:  Conditions  for 

provision  of  additional  benefits. 
417.444    Special  rules  for  current,  nonrisk 

Medicare  enrollees  of  an  organization 

under  a  risk  contract. 
417.446    Two-for-one  enrollment  criteria. 
417.448    Restrictions  on  obtaining  services 

for  Medicare  enrollees  of  risk 

organizations. 
417.450    Elective  date  of  coverage. 
417.452    Liability  of  Medicare  enrollees. 
417.454    Charges  to  Medicare  enrollees. 
417.456    Refunds  to  Medicare  enrollees. 
417.458    Recoupment  of  uncollected 

deductible  and  coinsurance  amounts. 
417.460    Disenrollment  of  beneficiaries  and 

termination  of  payments  to  an 

organization. 

Contract  Requirements 

417.470     Basis  and  scope. 
417.472    Basic  contract  requirements. 
417.474    Effective  date  and  term  of  contract. 
417.476    Waived  conditions. 
417.478    Requirements  for  other  laws  and 
regulations. 

417.480  Maintenance  of  records:  Reasonable 
cost  organizations. 

417.481  Maintenance  of  records:  Risk 
organizations. 


417.482    Access  to  facilities  and  records. 
417.484    Reqairement  applicable  to  related 

entities. 
417.486    Disclosure  of  information  and 

confidentiality. 
417.488    Written  notice  of  termination. 
417.490    Renewal  of  contract. 
417.492    Nonrenewal  of  contract. 
417.494    Modification  or  termination  of 

contract. 

Change  of  Otvnership  and  Leasing  of 
Facilities 

417.520  General  provisions. 

417.521  What  constitutes  change  of 
ownership. 

417.522  Novation  agreement  requirements. 

417.523  Effect  of  leasing  of  an  organization's 
facilities. 

General  Reimbursement  Rules 

417.524  Payment  to  eligible  organizations: 
General. 

417.528    Payment  for  covered  services. 
417.528    Payment  for  covered  services — 
Medicare  and  primary  payor. 

Reasonable  Cost  Reimbursement 

417.530  Basis  and  scope. 

417.531  Hospice  care  services. 

417.532  General  considerations. 

417.533  Part  B  carrier  responsibilities. 

417.534  Allowable  costs. 

417.536    Provider  cost  reimbursement 

principles  applicable  to  the 

organizations. 
417.538    Enrollment  and  marketing  costs. 
417.540    Membership  costs. 
417.542    Reinsurance  costs. 
417.544    Physicians'  services  furnished 

directly  by  the  organization. 
417.546    Physicians'  services  and  other  Part 

B  supplier  services  furnished  under 

arrangements. 
417.548    Provider  services  through 

arrangements. 
417.550    Special  Medicare  program 

requirements. 
417.552    Cost  apportionment:  General 

provisions. 
417.554    Apportionment:  Provider  services 

furnished  directly  by  the  organization. 
417.556    Apportionment:  Provider  services 

furnished  by  the  organization  through 

arrangements  with  others. 
417.558    Emergency  and  urgently  needed 

services,  and  out-of-area  services  for 

which  the  organization  assumes  financial 

responsibility:  Sources  of  payment. 
417.560    Apportionment:  Part  B  physician 

and  supplier  services. 
417.562    Weighting  of  direct  services 

furnished  by  physicians  and  other 

practitioners. 
417.564    Apportionment  and  allocation  of 

administrative  and  general  costs. 
417.566    Other  methods  of  allocation  and 

apportionment. 
417.568    Adequate  financial  records. 

statistical  data,  and  cost  finding. 
417.570    Interim  per  capita  payments. 
417.572    Budget  and  enrollment  forecast,  and 

interim  reports. 
417.574     Interim  settlement. 
417.578    Final  settlement. 
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Sw.. 

Risk  Reimbuncnwnt 

417.580    Basis  and  scope. 

417.582    Definitions  applicable  to  risk 

reimbursement. 
417.564    Payment  to  organizations  with  risk 

contracts. 

417.585  Exception  for  hospice  care  services. 

417.586  Organization  option:  Payment  to 
hospitals  and  SNFs. 

417.588    Computation  of  adjusted  average 

per  capita  cost  (AAPCQ. 
417.590    Computation  of  the  average  of  the 

per  capita  rates  of  payment. 
417.592    Determination  of  required 

additional  benefits. 
417.594    Computation  of  ACR. 

417.596  Establishment  of  a  benefit 
stabilization  fund. 

417.597  Withdrawal  from  a  benefit 
8tabili/.dtion  fund. 

417.598  Annual  enrollment  recon  ciliation. 

Beneficiary  Appeals 

417.600     Scope. 

417.602    Definitions  applicable  to  beneficiary 

appeals. 
417.604    General  provisions^ 
417.606    Initial  determinations. 
417.608    Notice  of  adverse  initial 

determination. 
417.610    Parties  to  the  initial  determination. 
417.612    Effect  of  initial  determination. 
417.614    Right  to  reconsideration. 
417.616    Request  for  reconsideration. 
417.618    Opportunity  to  submit  evidence. 
417.620    Responsibility  for  reconsideration. 
417.622    Reconsidered  determination. 
417.624    Notice  of  reconsidered 

determination. 
417.626    Effect  of  reconsidered 

determination.  1 

417.628     Hearings:  General.| 
417.630    Right  tn  hearing. 
417.632    Request  for  hearing. 
417.634    Appeals  Council  review. 
417.636    Court  review. 
417.638    Reopening  determinations  and 

decisions. 


417.646 
417.648 
417.650 
417.652 
417.654 
417.656 


Contract  Appeals 

417.640    Determinations  subject  to  appeal. 
417.642    Administrative  actions  that  are  not 

initial  detenninations. 
417.644    Notice  of  initial  determination. 

Effect  of  initial  determination. 

Right  to  request  reconsideration. 

Request  for  reconsideration. 

Opportimity  to  submit  evidence. 

Reconsidered  determination. 

Notice  of  reconsidered 
determination. 
417.658    Effect  of  reconsidered 

determination. 
417.660    Right  to  a  hearini;. 
417.662     Request  for  hearinl 
417.664    Postponement  of  effective  date  of 

initial  determination. 
417.666    Designation  of  hearing  officer. 

Disqualification  of  hearing  officer. 

Time  and  place  of  hearing. 

Appointment  of  representative*. 

Authority  of  representatives. 

Conduct  of  hearing, 

Evidence.  I 

Witnesses. 

Discovery. 


417.668 
417.670 
417.672 
417.674 
417.676 
417.678 
417.680 
417.682 


417.684    Prehearing. 
417.686    Record  of  hearing. 
417.688    Authority  of  hearing  officer. 
417.690    Notice  and  effect  of  hearing 

decision. 
417.692    Reopening  of  initial  or  reconsidered 

determination  or  decision  of  a  hearing 

officer. 
417.694    Effect  of  revised  determination. 

Subpart  D— Health  Care  Prepayment  Plana 

417.800  Reimbursement  of  health  care 
prepayment  plans;  definitions  and  basic 
rule. 

417.801  Agreements  between  HCFA  and 
health  care  prepayment  plans. 

417.802  Allowable  costs. 
417.804    Cost  apportionment. 

417.806    Financial  records,  statislir.al  data, 

and  cost  finding. 
417.808    Interim  per  capita  payments. 
417.810    Final  settlement. 

Authority:  Sees.  1102. 1833(aHl)(A), 
1861(s)(2)(H),  1871, 1874.  and  1876  of  the 
Social  Security  Act  as  amended  (42  U.S.C. 
1302, 13951(a)(1)(A),  1395x(s)(2)(H),  1395hh. 
1395kk,  and  1395mm);  section  114(c)  of  Pub.  L. 
97-248  (42  U.S.C.  1395mm  note);  and  section 
1301  of  the  Public  Health  Service  Act  (42 
U.S.C  300e). 

Subpart  A— {Reserved] 

Subpart  B— Health  Maintenance 
Organizations 


Subpart  C — Health  IMaintenance 
Organizations  and  Competlth^e 
Medical  Plans 


$417,400    Baalaandacopc. 

(a)  Statutory  basis.  The  regulations  in 
this  subpart  implement  section  1876  of 
the  Act  as  amended  by  section  114  of 
Pub.  L.  97-248.  Section  1876  of  the  Act 
authorizes  Medicare  payments  to  HMOs 
and  competitive  medical  plans  (CMPs) 
through  contracts  under  which  the 
HMOs  and  CMPs  are  reimbursed  for 
furnishing  covered  services  to  Medicare 
beneficiaries. 

(b]  Scope.  This  subpart  sets  forth  the 
requirements  an  entity  must  meet  in 
order  to  enter  into  a  contract  with  HCFA 
as  an  HMO  or  CMP  to  be  reimbursed, 
through  capitation  payments,  for 
services  furnished  to  Medicare 
beneficiaries  who  are  enrolled  with  the 
HMO  or  CMP.  It  also  specifies  the 
principles  that  apply  for  each  of  the  two 
methods  for  reimbursing  HMOs  and 
CMPs:  reimbursement  on  a  risk  basis 
and  reimbursement  on  a  reasonabfe  cost 
basis. 

§  417.401    Deflnitiona. 

As  used  in  this  subpart,  unless  the 
context  indicates  otherwise — 

Adjusted  average  per  capita  cost 
(AAPCC)  means  an  actuarial  estimate 
made  by  HCFA  in  advance  of  an 


organization's  contract  period  that 
represents  what  the  average  per  capita 
cost  to  the  Medicare  program  would  be 
for  each  class  of  the  organization's 
Medicare  enrollees  if  they  had  received 
covered  services  other  than  through  the 
organization  in  the  same  geographic 
area  or  in  a  similar  area. 

Adjusted  community  rate  (ACRl  it  the 
equivalent  of  the  premium  that  a  risk 
organization  would  have  charged  to 
Medicare  enrollees  independently  of 
Medicare  payments  using  the  same  rates 
as  charged  to  non-Medicare  enrollees  if 
the  benefit  package  was  limited  to 
covered  Medicare  services. 

Arrangement  or  arrangements  means 
a  written  agreement  executed  between 
an  eligible  organization  and  another 
entity  in  which  the  other  entity  agrees  to 
furnish  speciRed  services  to  Medicare 
enrollees  of  the  organization,  but  the 
organization  retains  responsibility  for 
those  services.  Under  an  arrangement. 
Medicare  payment  to  the  organization 
discharges  the  beneHciary's  obligation 
to  pay  for  the  service. 

.Benefit  stabilization  fund  means  a 
fund  established  by  HCFA  at  the 
request  of  an  eligible  organization  with 
a  new  risk  contract  to  withhold  a 
portion  of  the  per  capita  payments 
available  to  the  organization  for 
payment  in  a  subsequent  contract  period 
for  the  purpose  of  stabilizing 
fluctuations  in  the  availability  of  the 
additional  benefits  provided  by  the 
organization  to  its  Medicare  enrollees. 

Current  demonstration  project 
Medicare  enrollee  means  an  individual 
who,  on  the  ei^ective  date  of  these 
regulations,  is — 

(a)  Enrolled  with  an  HMO  or  CMP 
that  is  furnishing  services  pursuant  to  an 
existing  demonstration  project;  and 

(b)  Entitled  to  benefits  under  part  A 
and  B  of  Medicare  or  enrolled  for  Part  B 
only. 

Current  nonrisk  Medicare  enrollee 
means — 

(a)  An  individual  who,  with  respect  to 
an  eligible  organization  that  has  an 
existing  cost  contract,  is  enrolled  with 
that  organization  on  the  effective  date  of 
these  regulations,  and  is  entitled  to 
benefits  imder  Parts  A  and  B  of 
Medicare  or  is  enrolled  in  Part  B  only; 
and 

(b)  includes  Medicare  enrollees  who 
disenroll  and  later  reenroll  in  the  same 
eligible  organization. 

Current  risk  Medicare  enrollee  means 
an  individual  who,  on  the  effective  date 
of  these  regulations,  is — 

(a)  Enrolled  with  an  HMO  having  an 
existing  risk-sharing  contract;  and 
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(b)  Entitled  to  benefits  under  Parts  A 
and  B  of  Medicare  or  enrolled  in  Part  B 
only. 

Eligible  organization  or  organization 
means  a  public  or  private  entity  that  is 
either  an  HMO  or  a  CMP  and  meets  all 
the  apphcable  requirements  of  section 
1876(b)  of  the  Act.  (See  §  417.407.) 

Emergency  services  means  covered 
inpatient  or  outpatient  services  that  are 
furnished  by  an  appropriate  source 
other  than  the  organization  and — 

(a)  Are  needed  immediately  because 
of  an  injury  or  sudden  illness,  and 

(b)  The  time  required  to  reach  the 
organization's  providers  or  suppliers  (or 
alternatives  authorized  by  the 
organization)  would  have  meant  risk  of 
permanent  damage  to  the  patient's 
health. 

These  services  are  considered  to  be 
emergency  services  as  long  as  transfer 
of  the  enrollee  to  the  organization's 
source  of  health  care  or  designated 
alternative  is  precluded  because  of  risk 
to  the  enroUee's  health  or  because 
transfer  would  be  unreasonable,  given 
the  distance  involved  in  the  transfer  and 
the  nature  of  the  medical  condition. 

Enrollee  means  an  individual  who  is 
enrolled  in  an  HMO  or  a  CMP  to  receive 
health  care  services  on  a  prepaid 
capitation  basis. 

Entity  with  an  existing  cost  contract 
means  an  entity  that,  on  the  effective 
date  of  these  regulations,  does  not  have 
in  effect  an  existing  risk  contract  or  an 
existing  demonstration  project  and — 

(a)  Has  in  effect  a  contract  that  is 
entered  into  under  section  1876  of  the 
act  that  was  in  effect  prior  to  the 
effective  date  of  these  regulations  (that 
is.  a  cost  contract  under  Subpart  T  of 
Part  405  of  this  chapter):  or 

(b)  is  reimbursed  on  a  reasonable  cost 
basis  under  section  1833(a)(1)(A)  of  the 
Act. 

Entity  with  an  existing  risksharing 
contract  means  an  entity  that,  on  the 
effective  date  of  these  regulations,  has 
in  effect  a  contract  entered  into  under 
section  1876(i)(2)(A)  of  the  Act  as  in 
effect  prior  to  the  effective  date  of  these 
regulations  (that  is.  a  risk-sharing 
contract  under  Subpart  T  of  Part  405  of 
this  chapter). 

Existing  demonstration  project  means 
a  demonstration  project  under  section 
402  of  the  Social  Security  Amendments 
of  1967  (42  U.S.C.  1395b-l)  or  section 
222(a)  of  the  Social  Security 
Amendments  of  1972  (42  U.S.C.  1395b-l 
(note)),  relating  to  the  provision  of 
services  for  which  payment  is  made 
under  Medicare  on  a  prospectively 
determined  basis. 

Geographic  area  means  the  area 
found  by  HCFA  to  be  the  area  within 
which  the  organization  furnishes,  or 


arranges  for  furnishing,  the  full  range  of 
services  that  it  offers  to  its  Medicare 
enroUees. 

Medicare  enrollee  means  an 
individual  who  is  entitled  to  Medicare 
benefits  (Part  A  and  Part  B  or  Part  B 
only)  and  who  has  been  identified  on 
HCFA  records  as  an  enrollee  of  an 
eligible  organization  that  has  a  contract 
under  section  1876  of  the  Act. 

New  Medicare  enrollee  means  an 
individual  who — 

(a)  Enrolls  with  an  organization  after 
the  date  on  which  the  organization  first 
enters  into  a  risk  contract  under  this 
subpart: 

(b)  Is  entitled  to  both  Part  A  and  Part 
B  benefits  under  Medicare  or  Part  B 
benefits  only  at  the  time  of  the 
enrollment;  and 

(c)  Was  not  enrolled  with  the 
organization  at  the  time  the  individual 
became  entitled  to  benefits  under  Pari 
A.  or  eligible  to  enroll  in  Part  B  of 
Medicare. 

New  risk  contract  means  a  contract 
entered  into  under  section  1876(g)  of  the 
Act  (that  is.  a  risk  contract  under  this 
subpart). 

Reasonable  cost  reimbursement 
contract  means  a  contract  entered  into 
under  section  1876(h)  of  the  Act  (that  is. 
a  cost  contract  under  this  subpart). 

Urgently  needed  serxiccs  means 
covered  services  required  in  order  to 
prevent  serious  deterioration  of  an 
enrollee's  health  that  results  from  an 
unforeseen  illness  or  injury  if — 

(a)  The  enrollee  is  temporarily  absent 
from  the  organization's  geographic  area: 
and 

(b)  Receipt  of  the  health  care  service 
cannot  be  delayed  until  the  enrollee's 
return  to  the  organization's  geographic 
area. 

§417.402    Eff«ctiv«  dat*. 

Under  section  114(c)  of  Pub.  L  97-248. 
this  subpart  was  effective  on  the  first 
day  of  the  first  month  after  the  month  in 
which  the  Secretary  certified  that  the 
AAPCC  methodology,  as  described  in 
9  417.588,  could  be  implemented.  Based 
on  this  provision,  the  effective  date  of 
this  subpart  is  February  1, 1985. 

Eligibility  and  Contracting  Requirements 
and  Condidons 

§417.404    Introduction. 

(a)  General  requirements.  In  order  to 
participate  as  an  eligible  organization 
under  Medicare  an  entity  must — 

(1)  Establish  that  it  is  an  eligible 
organization:  and 

(2)  Satisfy  the  contract  requirements 
for  an  eligible  organization  to  enter  into 
a  contract  with  HCFA. 

(b)  Applicable  regulations.  (1) 
Sections  417.406  and  417.407  set  forth 


the  requirements  an  entity  must  meet  to 
be  determined  to  be  an  eligible 
organization.  These  determinations  are 
made  by  the  Assistant  Secretary  for 
Health  of  the  Department. 

(2)  Sections  417.408  through  417.418 
set  forth  the  requirements  and 
conditions  that  an  eligible  organization 
must  meet  in  order  to  enter  into  a 
contract  with  HCFA.  Regulations 
dealing  with  the  contents  of  the  contract 
are  specified  in  59  417.470  through 
417.494. 

§417.406    EHgtbl*  organization 
dctarmittations. 

(a)  Responsibility  for  making 
determinations.  (1)  The  Assistant 
Secretary  for  Health  of  the  Department 
has  the  responsibility  for  determining  if 
an  entity  is  an  eligible  organization. 

(2)  The  Assistant  Secretary  for  Health 
will  use  the  procedures  set  forth  in 

9  110.605  (a)  through  (d)  of  this  title  in 
determining  whether  an  entity  meets  the 
definition  of  a  competitive  medical  plan 
as  set  forth  in  9  417.407(b).  For  purposes 
of  this  paragraph,  references  in  those 
sections  to  "qualified  HMO"  are  deemed 
references  to  "competitive  medical 
plan"  and  references  to  requirements  for 
qualification  are  deemed  references  to 
the  requirements  contained  in  the 
definition  of  "competitive  medical  plan", 
except  that  the  third  sentence  of 
9  110.605(a)  applies  only  to  HMOs  and 
not  to  CMPs. 

(3)  The  Assistant  Secretary  for  Health 
will,  upon  completion  of  the 
determination,  certify  in  writing  to 
HCFA  whether  the  entity  meets  the 
definition  of  an  eligible  organization  as 
set  forth  in  9  417.407. 

(4)  HCFA  will  not  act  on  any  request 
made  by  an  entity  to  contract  under 
section  1876  of  the  Act  until  HCFA 
receives  the  certification  from  the 
Assistant  Secretary  for  Health. 

(b)  Oversight  of  continuing  eligibility. 
(1)  The  Assistant  Secretary  of  Health  is 
responsible  for  overseeing  an  entity's 
continuing  compliance  with  the 
definition  of  an  eligible  organization  as 
set  forth  in  9  417.407. 

(2)  If  the  Assistant  Secretary  for 
Health  notifies  HCFA  that  an  entity  no 
longer  meets  the  definition  of  an  eligible 
organization,  HCFA  will  terminate  the 
entity's  contract  as  specified  in 
9  417.494(b)(iii). 

§417.407    Definition  of  an  aliglbl* 
organiiation. 

(a)  State  law.  To  qualify  as  an  eligible 
organization,  an  entity  must  be 
organized  under  the  laws  of  any  State 
and  be  either  an  HMO  or  CMP  under 
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paragraphs  (b)  or  (c)  of  this  section, 
respectively. 

(b)  Health  maintenance  organization 
(HMO).  An  HMO  is  a  legal  entity  that  is 
a  qualified  HMO  as  defined  in  section 
1301(d)  of  the  Public  Health  Service 
(PHS)  Act.  The  PHS  regulations  for 
qualified  HMOs  are  set  forth  in  Subpart 
A  of  Part  110  of  this  title. 

(c)  Competitive  medical  plan  (CMP). 
A  CMP  is  a  legal  entity  that  meets  the 
following  requirements: 

(1)  Except  as  specified  in  paragraph 
(d)  of  this  section,  the  entity  provides  to 
its  enrolled  members  at  least  the 
following  services: 

(i)  Physicians'  services  performed  by 
physicians. 

(ii)  Laboratory,  X-ray,  emergency,  and 
preventive  services. 

(iii)  Out-of-area  coverage. 

(iv)  Impatient  hospital  services. 

(2)  The  entity  receives  compensation 
(except  f<jr  deductibles,  coinsurance, 
and  copayments)  for  the  health  care 
services  it  provides  to  enrolled  members 
on  a  periodic,  prepaid  capitation  basis 
regardless  of  the  frequency,  extent,  or 
kind  of  services  provided  to  any 
member. 

(3)  The  entity  provides  physicians' 
services  primarily  through — 

(i)  Physicians  who  are  employees  or 
partners  of  the  entity;  or 

(ii)  Physicians  or  groups  of  physicians 
(organized  on  a  group  or  individual 
practice  basis)  under  contract  with  the 
entity  to  provide  physicians'  services. 

(4)  The  entity  assumes  full  fin/innial 
risk,  under  the  procedures  described  in 
§110.108(b)  of  this  title,  on  a  prospective 
basis  for  the  provision  of  health  care 
services  listed  in  paragraph  (c)(1)  of  this 
section,  except  that  the  entity  may — 

(i)  Obtain  insurance  or  make  other 
arrangements  for  the  cost  of  providing  to 
any  enrolled  member  the  health  caie 
services  listed  in  paragraph  (c)(1)  cf  this 
section,  if  the  aggregate  value  of  the 
services  exceeds  $5,000  in  any  year; 

(ii)  Obtain  insurance  or  make  other 
arrangements  for  the  cost  of  providing 
health  care  services  listed  in  paragraph 
(c)(1)  of  this  section  to  enrolled 
members  other  than  through  the  entity 
for  cases  in  which  medical  necessity 
required  that  the  services  be  provided 
before  they  could  be  secured  through  the 
entity; 

(iii)  Obtain  insurance  or  make  other 
arrangements  for  not  more  than  90 
percent  of  the  amount  by  which  the 
entity's  costs  for  any  of  its  fiscal  years 
exceed  115  percent  of  its  income  for  that 
fiscal  yean  and 

(tv)  Make  arrangements  with 
physicians  and  other  health 
professionals,  health  care  institutions,  or 
any  combination  of  these  to  assume  all 


or  part  of  the  financial  risk  on  a 
prospective  basis  for  the  provision  of 
basic  health  services  by  the  physicians 
or  other  health  professionals  or  through 
the  institutions. 

(5)  The  entity  provides  adequately 
against  the  risk  of  insolvency  by 
meeting  the  fiscal  and  administrative 
management  requirements  of 
!  110.108(a)(l){i)  through  (iv)  and  (a)(3) 
of  this  title. 

(d)  Exception  for  Medicaid 
prepayment  risk  contracts.  An  entity 
that  had  a  Medicaid  prepayment  risk 
contract  before  1970  that  did  not  include 
provision  of  inpatient  hospital  services 
does  not  have  to  meet  the  requirement 
of  paragraph  (b)(l)(iv)  of  this  section. 

S  417.408    Contract  application  process. 

(a)  Contents  of  application.  (1)  The 
application  for  a  contract  must  include 
supporting  information  in  the  form  and 
detail  required  by  HCFA. 

(2)  Whenever  feasible.  HCFA  will 
exempt  the  organization  from 
resubmittal  of  information  it  has  already 
submitted  to  the  Assistant  Secretary  for 
Health  of  the  Department  in  connection 
with  a  determination  made  under  the 
provisions  of  §  417.406. 

(b)  Approval  of  application.  (1)  If 
HCFA  approves  the  application,  it  will 
give  written  notice  to  the  organization, 
indicating  that  it  meets  the  requirements 
for  either  a  risk  or  reasonable  cost 
contract  or  only  for  a  reasonable  cost 
ronlract. 

(2)  If  the  organization  is  dissatisified 
with  a  determination  thatJt  meets  the 
requirements  only  for  a  reasonable  cost 
contract,  it  may  request  reconsideration 
in  accordance  with  the  procedures 
specified  in  §§  417.640  through  417.658. 

(c)  Denial  of  application.  If  HCFA 
denies  the  application,  it  will  give 
written  notice  to  the  organization 
indicating — 

(1)  That  it  does  not  meet  the  contract 
requirements  under  section  1876  of  the 
Act; 

(2)  The  reasons  why  the  organization 
does  not  meet  the  contract  requirements; 
and 

(3)  The  organization's  right  to  request 
reconsideration  in  accordance  with  the 
procedures  specified  in  §  §  417.640 
through  417.658. 

§  4 1 7.4 1 0    Qualifying  conditions:  General. 

(a)  In  order  to  qualify  for  a  contract 
with  HCFA  under  this  subpart,  an 
eligible  organization  must  demonstrate 
its  ability  to  enroll  members  and  to 
deliver  a  specified  comprehensive  range 
of  high  qualify  services  efficiently, 
effectively,  and  economically  to  its 
Medicare  enrollees. 


(b)  An  eligible  organization  must  meet 
qualifying  conditions  that  pertain  to 
operating  experience,  enrollment,  range 
of  services,  furnishing  of  services,  and  a 
quality  assurance  program. 

(c)  Generally,  each  qualifying 
condition  is  interpreted  by  a  series  of 
standards  that  are  used  in  surveying  an 
eligible  organization  to  determine  its 
qualifications  for  a  Medicare  contract. 

(d)  Application  of  tlie  standards 
enables  the  surveyor  to  determine — 

(1)  The  organization's  activities; 

(2)  The  extent  to  which  the 
organization  complies  with  each 
condition; 

(3)  The  nature  and  extent  of  any 
deficiencies;  and 

(4)  The  need  for  improvement  if  HCFA 
should  enter  into  a  contract  with  the 
organization. 

(e)  An  eligible  organization  may  enter 
into  a  risk  contract  with  HCFA  if  it — 

(1)  Meets  all  the  appHcable 
requirements  in  the  statute  and 
regulations; 

(2)  Has  at  least  5,000  enrollees  or  1.500 
enrollees  if  it  serves  a  primarily  rural 
area  as  defined  in  §  417.413(b)(3); 

(3)  Has  at  least  75  Medicare  enrollees 
or  has  an  acceptable  plan  to  achieve 
this  Medicare  membership  within  2 
years; 

(4)  Satisfies  HCFA  that  it  can  bear  the 
potential  losses  of  a  risk  contract;  and 

(5)  Has  not  previously  terminated  or 
failed  to  renew  a  risk  contract  within 
the  preceding  5  years,  unless  HCFA 
determines  that  circumstances  warrant 
special  consideration. 

(f)  An  eligible  organization  may  enter 
into  a  reasonable  cost  contract  if  it 
meets  one  of  the  following: 

(1)  The  organization  qualifies  for  a 
risk  contract,  but  chooses  a  reasonable 
cost  contract. 

(2)  The  organization  meets  the 
conditions  for  entering  into  a  risk 
contract  specified  in  paragraph  (e)  of 
this  section  except  that  HCFA  does  not 
judge  the  organization  capable  of 
bearing  the  potential  losses  of  a  risk 
contract. 

(g)  Regulations  on  reasonable  cost 
and  risk  reimbursement  are  set  forth  in 
S§  417.530  through  417.596. 

§417.412    Qualifying  condition: 
Administration  and  management 

(a)  HCFA  V.  ill  enter  into  or  renew  a 
contract  only  if  it  determines  that  that 
action  would  be  consistent  with  the 
effective  and  efficient  implementation  of 
section  1876  of  the  Act. 

(b)  The  eligible  organization  must 
demonstrate  that  it — 
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(1)  Has  sufficient  administrative 
capability  to  carry  out  the  requirements 
of  the  contract:  and 

(2)  Does  not  have  any  agents  or 
m.;r.;igpmenf  staff  or  persons  wi'h 
ownership  or  control  interests  who  have 
been  convicted  or  criminal  offenses 
related  to  their  involvement  in 
Medicaid.  Medicare,  or  social  service 
programs  under  title  XX  of  the  Act. 

§417.413    Ovialify ing  condition:  Operattng 
experience  and  enrollment 

(a  I  Condition.  The  organization  must 
demonstrate  that  it  has  operating 
experience  and  an  enrolled  population 
sufficient  to  provide  a  reasonable  basis 
for  ebtablishuig  a  prospective  per  capita 
reimbursement  rate  or  a  reasoniible  cost 
reimbursement  rate,  as  appropriate. 

(b)  Standard:  Enrollment  and 
operating  experience  for  organizations 
to  contract  on  a  risk  basis:  (1)  To  be 
eligible  to  contract  for  Medicare 
reimbursement  on  a  risk  basis,  a 
nonrural  organization  must  currently 
have — 

(i)  At  least  5.000  enroUees:  and 

(ii)  At  least  75  Medicare  enrollees  or  a 
plan  acceptable  to  HCFA  for  achieving  a 
Medicare  enrollment  of  75  within  two 
years  of  the  beginning  of  its  initial 
contract  period. 

(2)  To  be  eligible  to  contract  for 
Medicare  reimbursement  on  a  risk  basis. 
a  rural  organization  must  currently 
have — 

(i)  At  least  1.500  enroliees:  and 

(ii)  At  least  75  Medicare  enrollees  or  a 
plan  acceptable  to  MCFA  for  achieving  a 
Medicare  enrollment  of  75  within  two 
years  of  the  beginning  of  its  initial 
contract  period. 

(:))  For  purposes  of  this  paragraph,  an 
organization  is  considered  rural  if  at 
least  50  percent  of  its  enrollees  reside  in 
nonmetropolitan  areas.  A 
nonmetropolilan  area  is  an  area — 

(i)  No  part  of  which  is  within  a 
metropolitan  statistical  area  (MSA)  as 
designated  by  the  Executive  OfHce  of 
Management  and  Budget:  and 

(li)  That  does  not  contain  a  city  whose 
population  exceeds  50,000  individuals. 

(4)  A  subdivision  or  subsidiary  of  an 
organization  that  meets  the 
requirements  of  paragraph  (b)(1)  or 
(b)(2)  of  this  section  need  not 
demonstrate  that  it  meets  those 
requirements  as  an  independent  unit  if 
the  organization  assumes  responsibility 
for  the  financial  risk,  and  adequate 
management  and  supervision  of  health 
care  services  furnished  by  its 
subdivision  or  subsidiary. 

(c)  Standard:  Enrollment  and 
operating  experience  for  organizations 
to  contract  on  a  reasonable  cost  basis. 
To  be  eligible  to  contract  for  Medicare 


reimbursement  on  a  reasonable  cost 
basis,  an  organization  must  currently 
have  an  enrolled  population  sufficient  to 
provide  a  reasonable  b.isis  for  entering 
into  a  contract. 
The  organization  must  have — 

(1)  At  least  1.500  enrollees: 

(2)  At  least  75  Medicare  enrollees.  or  a 
plan  tccpptcible  to  HCFA  for  achieving  a 
Medicare  enrollment  of  75  within  two 
years  of  the  beginning  of  its  initial 
contract  period:  and 

(3)  At  least  250  Medicare  enrollees  by 
the  t>eginning  of  its  fourth  contract 
period. 

(d)  Standard:  Composition  of 
inmUment — (1)  Requirement.  Except  as 
specified  in  paragraphs  (d)(2)  and  (c)  of 
this  section,  not  more  than  50  percent  of 
an  orgiinization's  enrollment  may  be 
IWfdicare  and  Meti.uaid  beneficiaries. 

(2)  Waiver  of  composition  of 
enrollment  Ftcndard.  Unless  limited  by 
the  criteria  !<UL-cified  in  paragraph  (d)(3) 
of  this  sec1io;i.  HCFA  may  waive 
compliance  with  the  requirements  of 
para«;raph  (d)(1)  of  this  section  if — 

(i)  The  organization  is  making 
reasonable  e^orts  to  enroll  individuals 
who  are  not  Medicare  or  Medicaid 
beneficiaries:  and 

(ii)  Medicare  and  Medicaid 
beneficiaries  constitute  more  than  50 
percent  of  the  population  of  the 
organization's  geographic  area. 

(3)  Limitations  on  waivfrs.  HCFA  will 
not  grant  a  waiver  that  would  permit  the 
percentage  of  Medicare  and  Medicaid 
enrollees  to  exceed  the  percentage  of 
Medicare  and  Medicaid  beneficiaries  in 
the  organization's  geographic  area. 

(c)  Exception  to  composition  of 
enrollment  standard.  An  organization 
that  is  an  existing  demonstration  project 
on  the  date  it  applies  for  a  contiact 
under  the  provisions  of  this  subpart  and 
that  HCFA  finds  is  making  reasonable 
effort  to  enroll  individuals  who  are  not 
Medicare  or  Medicaid  beneficiaries  is 
not  subject  to  the  composition  of 
enrollment  standard  specified  in 
paragraph  (d)(1)  of  this  section.  This 
exception  to  the  standard  applies — 

(1)  For  a  period  not  to  exceed  three 
years  from  the  start  of  the  organization's 
first  contract  period:  or 

(2)  For  a  longer  period,  to  be 
determined  by  HCFA  before  the 
expiration  of  the  three  year  period,  if 
special  circumstances  indicate  that  it  is 
in  the  best  interests  of  the  Medicare 
program  to  continue  this  exception. 

(f)  Standard:  Open  enrollment.  (1) 
Except  as  specified  in  paragraph  (f)(2)  of 
this  section,  an  organization  must  enroll 
Medicare  beneficiaries  on  a  first-come, 
first-served  basis  to  the  limit  of  its 
capacity  and  provide  annual  open 


enrollment  periods  of  at  least  30  days 
duration  for  Medicare  beneficiaries. 

(2)  HCFA  may  waive  the  requirement 
of  paragraph  (f)(1)  of  this  section  if 
compliance  would  prevent  compliance 
with  the  limitation  on  enrollment  of 
Medicare  and  Medicaid  beneficiaries 
(paragraph  (d)  of  this  section)  or  result 
in  an  enrollment  substantially 
nonrepresentative  of  the  population  of 
the  organization's  geographic  area.  The 
enrollment  would  be  "substantially 
nonrepresentative"  if  the  proportion  of  a 
subgroup  to  the  total  enrollment 
exceeded,  by  10  percent  or  more,  its 
proportion  of  the  population  in  the 
organization's  geographic  area,  as 
shown  by  census  data  or  other  data 
acceptable  to  HCFA.  For  purposes  of 
this  paragraph,  a  subgroup  means  a 
class  of  Medicare  enrollees  as  defined  in 
§  417.582. 

§  417.414    Qualifying  conditlo.n:  Range  of 
Services. 

(a)  Condition.  The  organization  must 
demonstiate  that  it  is  capable  of 
delivering  to  Medicare  enrollees  the 
range  of  services  required  in  accordance 
with  this  section. 

(b)  Standard:  Range  of  services 
furnished  by  eligible  organizations — (1) 
Basic  requirement.  Except  as  specified 
in  paragraph  (b)(3)  of  this  section,  an 
organization  must  furnish  to  its 
Medicare  enrollees  {directly  or  through 
arrangements  with  others)  all  the 
.Medicare  services  to  which  those 
enrollees  are  entitled  that  are  available 
.to  Medicare  beneficiaries  who  reside  in 
the  organization's  geographic  area  but 
are  not  enrolled  in  the  organization. 

(2)  Criteria  for  availability.  The 
services  are  considered  available  if — 

(i)  The  sources  are  located  within  the 
organization's  geographic  area;  or 

(ii)  It  is  common  practice  to  refer 
patients  to  sources  outside  that 
geographic  area. 

(3)  Exception  for  hospice  care.  An 
organization  is  not  required  to  furnish 
hospice  care  as  described  in  Part  418  of 
this  chapter.  However,  organizations 
must  inform  their  Medicare  enrollees 
about  the  availability  of  hospice  care 
if— 

(i)  A  hospice  participating  in  Medicare 
is  located  within  the  organization's 
geographic  area:  or 

(ii)  It  is  common  practice  to  refer 
patients  to  hospices  outside  the 
geographic  area. 

(4)  Choice  of  practitioners.  If  more 
than  one  type  of  practitioner  is  qualified 
to  furnish  a  particular  item  or  service, 
the  organization  may  select  the  type  of 
practitioner  to  be  used. 
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(c)  Standard:  Financial  responsibility 
for  services  furnished  outside  the 
organization.  (1)  An  organization  must 
assume  financial  responsibility  and 
provide  reasonable  reimbursement  for 
emergency  services  and  urgently  needed 
services  (as  defined  in  §  417.401)  that 
are  obtained  by  its  Medicare  enrollces 
from  providers  and  suppliers  outside  the 
organization  even  in  the  absence_^of  the 
organization's  prior  approval. 

(2)  An  organization  must  assume 
financial  responsibility  for  services  that 
the  Medicare  enrollee  attempted  to 
obtain  from  the  organization,  but  that 
the  organization  failed  to  furnish  or 
unreasonably  denied,  and  that  are 
found.  upi)n  appeal  by  the  enrollee 
under  §§  417.600  through  417.638.  to  be 
services  that  the  enrollee  was  entitled  to 
have  furnished  to  him  or  her  by  the 
organization. 

§  417.416    Qualifying  condition:  Furnishing 
of  services. 

(a)  Condition.  The  organization  must 
furnish  the  required  services  to  its 
Medicare  enrollees  through  providers 
and  suppliers  that  meet  applicable 
Medicare  statutory  definitions  and 
implementing  regulations.  The 
organization  must  also  ensure  that  the 
required  services,  additional  services, 
and  any  other  supplemental  services  for 
which  the  Medicare  enrollee  has 
contracted  are  available  and  accessible 
and  are  furnished  in  a  manner  that 
ensures  continuity. 

(b)  Standard:  Confdirmance  with 
conditions  of  participation,  conditions 
for  coverage,  and  conditions  for 
certification.  (1)  Hospitals.  SNFs,  HHAs, 
comprehensive  outpatient  rehabilitation 
facilities,  and  providers  of  outpatient 
physical  therapy  or  speech  pathology 
services  must  meet  the  applicable 
conditions  of  participation  in  Medicare, 
as  set  forth  elsewhere  in  this  chapter. 

(2)  Suppliers  must  meet  the  conditions 
for  coverage  or  conditions  for 
certification  of  their  services,  as  set 
forth  elsewhere  in  this  chapter. 

(c)  Standard:  Physician  supervision. 
The  organization  must  provide  for 
supervision  by  a  physician  or  other 
health  care  professionals  who  are 
directly  involved  in  the  provision  of 
health  care  as  generally  authorized 
under  section  1861  of  the  Act.  Except  as 
specified  in  paragraph  (d)  of  this 
section,  with  respect  to  medical  services 
furnished  in  an  organization's  clinic  or 
the  office  of  a  physician  with  whom  the 
organization  has  a  service  agreement, 
the  organization  must  ensure  that — 

(1)  Services  furnished  by  paramedical, 
ancillary,  and  other  nonphysician 
personnel  are  furnished  under  the  direct 
supervision  of  a  physician; 


(2)  A  physician  is  present  to  perform 
medical  (as  opposed  to  administrative] 
services  whenever  the  clinics  or  offices 
are  open:  and 

(3)  Each  patient  is  under  the  care  of  a 
physician. 

(d)  Exceptions  to  physician 
supervision.  The  following  services  may 
be  furnished  without  the  direct  personal 
supervision  of  a  physician: 

(1)  The  organization  may  permit  the 
services  of  physician  assistants  and 
nurse  practitioners  (as  defined  in  §  481.2 
of  this  chapter),  and  the  services  and 
supplies  incident  to  their  services,  to  be 
furnished  without  the  direct  personal 
supervision  of  a  physician.  For  purposes 
of  this  section,  the  definitions  of 
physician  assistants'  and  nurse 
practitioners'  services  and  the  services 
and  supplies  incident  to  their  services 
for  rural  health  clinics  as  specified  in 

§§  405.2414  and  405.2415  of  this  chapter 
are  applicable. 

(2)  An  organization  that  proposes  to 
contract  on  a  risk  basis  may  permit  the 
services  of  clinical  psychologists,  and 
the  services  and  supplies  incident  to 
their  professional  services,  to  be 
furnished  without  the  direct  personal 
supervision  of  a  physician.  For  purposes 
of  this  section,  a  clinical  psychologist  is 
defined  as  an  individual  who^ 

(i)  Holds  a  doctoral  degree  in 
psychology  from  a  program  in  clinical 
psychology  that  is  approved  by  the 
American  Psychological  Association  or 
an  adjudged  equivalent  program,  or  has 
attained  recognition  of  competency 
through  the  American  Board  of 
Examiners  for  Professional  Psychology 
or  through  endorsement  by  the 
individual's  State  psychological 
association; 

(ii)  Is  licensed  or  certified  at  the 
independent  practice  level  of 
psychology  in  the  State  in  which  he  or 
she  practices:  and 

(iii)  Possesses  two  years  of  supervised 
clinical  experience  at  least  one  of  which 
is  postdegree. 

(e)  Standard:  Accessibility  and 
continuity.  (1)  The  organization  must 
ensure  that  the  required  services  and 
any  other  services  for  which  Medicare 
enrollees  have  contracted  are 
accessible,  with  reasonable  promptness, 
to  the  enrollees  with  respect  to 
geographic  location,  hours  of  operation, 
and  provision  of  after  hours  service. 
Medically  necessary  emergency  services 
must  be  available  twenty-four  hours  a 
day,  seven  days  a  week. 

(2)  The  organization  must  maintain  a 
health  (including  medical] 
recordkeeping  system  through  which 
pertinent  information  relating  to  the 
health  care  of  its  Medicare  enrollees  is 


accumulated  and  is  readily  available  to 
appropriate  professionals. 

§  417.418    Qualifying  condition:  Quality 
assurance  program. 

(a)  Condition.  The  organization  must 
make  arrangements  for  a  quality 
assurance  program  that  meets  the 
requirements  of  this  section. 

(b)  Standard:  Quality  assurance 
program  for  HMOs.  An  HMO  must  have 
an  ongoing  quality  assurance  program 
that  meets  the  requirements  set  forth  in 
§  110.108(h)  of  this  title. 

(c)  Standard:  Quality  assurance 
program  for  CMPs.  A  CMP  must  have  an 
ongoing  quality  assurance  program  for 
the  health  services  it  furnishes  that — 

(1)  Stresses  health  outcomes  to  the 
extent  consistent  with  the  state  of  the 
art; 

(2)  Provides  review  by  physicians  and 
other  health  professionals  of  the  process 
followed  in  the  provision  of  health 
services; 

(3)  Uses  systematic  data  collection  of 
performance  and  patient  results, 
provides  interpretation  of  these  data  to 
its  practitioners,  and  institutes  needed 
changes;  and 

(4)  Includes  written  procedures  for 
taking  appropriate  remedial  action 
whenever,  as  determined  under  the 
quality  assurance  program, 
inappropriate  or  substandard  services 
have  been  furnished  or  services  that 
should  have  been  furnished  have  not 
been  furnished. 

Enrollment,  Entitlement,  and 
DisenroUment 

§  4 1 7.420    Basic  rules  on  enrollment  and 
entitlement 

(a)  Enrollment.  Individuals  who  are 
entitled  to  benefits  under  both  Part  A 
and  Part  B  of  Medicare  or  only  Part  B 
may  elect  to  receive  those  benefits 
through  an  organization  that  has  in 
effect  a  contract  with  HCFA  under 
§§  417.470  through  417.494. 

(b)  Entitlement.  If  a  Medicare 
beneficiary  enrolls  with  an  organization, 
Medicare  will  make  payments  to  the 
organization  on  his  or  her  behalf  for  the 
services  to  which  he  or  she  is  entitled, 
as  described  in  §  417.440. 

(c)  Beneficiary  liability.  (1)  As 
authorized  in  §  417.440,  the  organization 
may  require  payment,  in  the  form  of 
premiums  or  otherwise,  from  individuals 
for  services  not  covered  under 
Medicare,  as  well  as  deductible  and 
coinsurance  amounts  attributable  to 
Medicare  covered  services. 

(2)  As  described  in  §  417.448. 
Medicare  enrollees  of  risk  organizations 
are  liable  for  services  that  they  obtain 
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from  sources  other  than  the 

organhcation,  unless  the  services  are — 
(i)  Emergency  or  urgently  needed:  or 
(ii)  Determined,  on  appeal  under 

S§  417.600  through  417.638.  to  be 

services  that  should  have  been 

furnished  by  the  organization. 

S  417.422    EHgibility  to  anroll  in  an 
OfQsniiatlon. 

(a)  General  criteria.  Except  as 
specified  in  §  417.424  and  paragraphs  (b) 
and  (c)  of  this  section,  an  organization 
must  enroll,  either  for  an  indefinite 
period  or  for  a  specified  period  of  at 
least  12  months,  any  individual  who — 

(1)  is  entitled  to  Medicare  benefits 
under  Parts  A  and  B  or  under  Part  B 
only; 

(2)  Lives  within  the  geographic  area 
served  by  the  organization: 

(3)  is  not  enrolled  in  any  other 
organization  that  has  entered  into  a 
contract  under  this  subpart  or  Subpart  T 
of  Part  405  of  this  chapter 

(4)  During  an  enrollment  period  of  the 
organization,  completes  and  signs  the 
organization's  application  form  and 
gives  whatever  information  is  required 
for  enrollment: 

(5)  Agrees  to  abide  by  the 
organization's  rules  after  they  are 
disclosed  to  him  or  her  in  connection 
with  the  enrollment  process: 

(6)  Is  not  denied  enrollment  by  the 
organization  under  a  selection  policy,  if 
any.  that  has  been  approved  by  HCFA 
under  S  417.424(b);  and 

(7)  Is  not  denied  enrollment  by  the 
organization  on  the  basis  of  any  of  the 
administrative  criteria  concerning  denial 
of  enrollment  in  S  417.424(a). 

(b)  ESRD patients.  Medicare 
beneficiaries  who  have  been  medically 
dcterir.intid  to  have  end-sta^e  renal 
disea.se  are  not  eligible  to  enroll  in 
eligible  organizations  except  as 
specified  in  §  417.434  concerning 
reenroilment. 

(cj  Hospice  patients.  Medicare 
beneficiaries  who  have  elected  hospice 
rare  under  %  418.24  of  this  chapter  are 
not  eligible  to  enroll  in  eligible 
organizations  as  long  as  the  hospice 
election  remains  in  effect. 

§  417.424    Denial  of  wirollment 

(h)  Basis  for  dtriiul.  An  or^ani7ation 
may  deny  enrollment  to  an  individual 
who  meets  the  criteria  of  §  417.422  if 
acceptance  would — 

(1)  Cause  the  number  of  enrollees  who 
are  Medicare  or  Medicaid  beneficiaries 
to  exceed  50  percent  of  the 
organization's  total  enrollment. 

(2)  Prevent  the  organization  from 
complying  with  any  of  the  other  contract 
qualifying  conditions  set  forth  in 

SS  417.412-417.416  of  this  part: 


(3)  Require  the  organization  to  exceed 
its  enrollment  capacity:  or 

(4)  Cause  the  enrollment  to  become 
substantially  nonrepresentative  of  the 
general  population  in  the  organization's 
geographic  area. 

(b)  Selection  policies.  Denial  under 
paragraph  (a)(4)  of  this  section  must  be 
in  accordance  with  written  selection 
policies  approved  by  HCFA.  Enrollment 
of  individuals  will  not  be  considered  to 
make  the  enrollment  of  the  organization 
substantially  nonrepresentative  of  the 
general  population  in  the  organization's 
geographic  area  unless,  as  a  result  of  the 
enrollment,  the  proportion  of  the 
subgroup  (as  defined  in  $  417.413(f)(2)) 
of  enrollees  to  which  the  enrollee 
belongs  as  compared  to  the 
organization's  total  enrollment  exceeds 
by  at  least  ten  percent  its  proportion  to 
the  general  population  in  the  geographic 
area  of  the  organization. 

6  417.426    Open  •nrdlment  raquirwTMnts. 

(a)  Basic  requirements.  (1)  Eligible 
organizations  must  provide  open 
enrollment  for  Medicare  beneficiaries 
for  at  least  30  consecutive  days  during 
each  contract  year. 

(2)  During  open  enrollment,  the 
organization  must  enroll  eligible 
Medicare  beneficiaries  in  the  order  in 
which  their  applications  are  received 
and  until  its  enrollment  capacity  is 
reached. 

(J)  The  organization  may  accept 
applications  from  Medicare 
beneficiaries  after  it  has  reached 
capacity  if  it  places  those  individuals  on 
a  waiting  list  and  enrolls  them  in 
chronological  order  as  vacancies  occur. 

(b)  Capacity  to  accept  new  enrollees. 
(1)  If  an  organization  chooses  to  limit 
enrollments  because  of  its  capacity,  it 
must  notify  HCFA  at  least  90  days 
before  the  beginning  of  its  open 
enrollment  period  and.  at  that  time, 
provide  HCFA  with  its  reasons  for 
limiting  enrollment. 

(2)  HCFA  will  evaluate  the 
organization's  submittal  under 
paragraph  (b)(1)  of  this  section. 

(3)  The  organization  must  promptly 
notify'HCF.^  if  there  i*  any  change  in  its 
enrollment  capacity. 

(c)  Reserved  vacancies.  An 
organization  may  set  aside  a  reasonable 
number  of  vacancies  for  an  anticipated 
new  group  contract  or  for  anticipated 
new  memlters  of  an  existing  group 
contract  that  will  have  its  enrollment 
period  after  the  Medicare  open 
enrollment  period  during  the  contract 
year — 

(1)  Subject  to  HCFA's  approval;  and 

(2)  On  condition  that  any  vacancies 
set  aside  that  are  not  filled  within  a 
reasonable  period  of  time  after  the 


beginning  of  the  group  contract 
enrollment  period  be  made  available  to 
Medicare  beneficiaries  and  other 
nongroup  applicants  under  the 
requirements  of  this  subpart. 

§  417.428    Marl(*tlng  activities. 

(a)  Required  marketing  activities.  An 
organization  must  meet  the  following 
requirements: 

(1)  Offer  its  plan  to  Medicare 
beneficiaries  and  provide  to  those 
interested  in  enrolling  adequate  written 
descriptions  of  the  organization's  rules, 
procedures,  benefits,  fees  and  other 
charges,  services,  and  other  information 
necessary  for  beneficiaries  to  make  an 
informed  decision  about  enrollment. 

(2)  Notify  the  general  public  of  its 
enrollment  period  (whether  time  limited 
or  continuous)  in  an  appropriate  manner 
through  appropriate  media,  throughout 
its  enrollment  area. 

(b)  Prohibited  marketing  activities — 
general.  In  offering  its  plan  to  Medicare 
beneficiaries  an  organization  may  not 
engage  in  any  of  the  following  practices 
or  activities: 

(1)  Practices  that  are  discriminatory. 
For  example,  the  organization  may  not 
engage  in  any  activity  intended  to 
recruit  Medicare  beneficiaries  from 
higher  income  areas  (usually  an 
indicator  of  better  health)  without 
making  a  comparable  effort  to  enroll 
Medicare  beneficiaries  from  lower 
income  areas. 

(2)  Activities  that  could  mislead  or 
confuse  Medicare  beneficiaries,  or 
misrepresent  the  organization,  its 
marketing  representatives,  or  HCFA.  For 
example,  the  organization  may  not  claim 
that  it  is  recommended  or  endorsed  by 
HCFA  or  that  HCFA  recommends  that 
the  beneficiary  enroll  in  the 
organization.  It  may.  however,  explain 
that  the  entity  is  approved  as  an 
organization  for  purposes  of 
participation  in  Medicare. 

(3)  Offers  of  gifts  or  payment  as  an 
inducement  to  enroll  in  the  organization. 
This  does  not  prohibit  the  explanation  of 
any  legitimate  benefits  the  beneficiary 
might  obtain  as  an  enrollee  of  the 
organization,  such  as  eligibility  to  enroll 
in  a  supplemental  benefit  plan  that 
covers  deductibles  and  coinsurance  or 
preventive  services. 

(4)  Door-to-door  solicitation  of 
Medicare  beneficiaries. 

(c)  Marketing  activities  of  risk 
organizations.  In  addition  to  the 
generally  permitted  or  prohibited 
marketing  activities  described  in 
paragraphs  (a)  and  (b)  of  this  section,  a 
risk  organization  must  provide  potential 
Medicare  enrollees  with  adequate 
written  descriptions  of  the  additional 
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benefits  or  services,  or  reductions  in 
premiums,  deductible  or  copayments 
that  may  pertain  under  risk 
reimbursement. 

§417.430    Application  procedures. 

(a)  Application  forms,  (1)  The 
application  form  must  comply  with 
HCFA  instructions  regarding  format  and 
content  and  must  include  the 
beneficiary's  signature  and 
authorization  for  disclosure  and 
exchange  of  necessary  information 
between  HCFA  and  the  organization. 

(2)  The  organization  must  file  and 
retain  application  forms  for  the  period 
specified  in  HCFA  instructions. 

|b)  Handling  of  applications.  An 
organization  must  have  an  effective 
system  for  receiving,  controlling,  and 
processing  applications  for  Medicare 
beneficiaries.  The  system  must  meet  the 
following  conditions  and  requirements: 

(1)  Each  application  is  dated  as  of  the 
day  it  is  received. 

(2)  Applications  are  processed  in 
chronological  order  by  date  of  receipt. 

(3)  The  organization  notifies  the 
beneficiary  in  writing  of  acceptance  or 
denial  of  the  application  promptly. 

(4)  The  notice  of  acceptance — 

(i)  Specifies  the  date  on  which  the 
organization  will  request  HCFA  to  make 
the  enrollment  effective;  or 

(ii)  If  the  organization  is  currently 
enrolled  to  capacity,  explains  the 
profjedures  that  will  be  followed  when 
vacancies  occur. 

(5)  The  notice  of  denial  explains  the 
reason  for  denial. 

(6)  The  organization  transmits  the 
information  necessary  for  HCFA  to  add 
the  beneficiary  to  its  records  of  the 
organization's  Medicare  enrollees — 

(i)  Within  30  days  from  the  date  of 
application  or  from  the  date  a  vacancy 
occurs  for  an  applicant  who  was 
accepted  while  the  organization  was 
enrolled  to  capacity;  or 

(ii)  Within  an  additional  period  of 
time  approved  by  HCFA  on  a  showing 
by  the  organization  that  it  needs  more 
time. 

(7)  The  organization  promptly  notifies 
the  beneficiary  of  the  effective  month  of 
his  or  her  enrollment  as  a  Medicare 
enrollee.  when  it  receives  that 
information  from  HCFA. 

(8)  If  the  organization  accepts 
applications  while  it  is  enrolled  to 
capacity,  its  procedures  ensure  that 
vacancies  are  filled  in  chronological 
order  by  date  of  application  of 
beneficiaries  who  are  still  eligible  to 
enroll,  unless  that  would  result  in  failure 
to  comply  with  any  of  the  qualifying 
conditions  set  forth  in  §  417.413. 


§  417.432    Conversion  of  enrollment 

(a)  Basic  rule.  An  organization  miist 
accept  as  a  Medicare  enrollee  any 
individual  who  is  enrolled  in  the 
organization  for  the  month  immediately 
before  the  month  in  which  he  or  she  is 
entitled  to  both  Medicare  Parts  .A  and  B 
or  Part  B  only. 

(b)  Effective  date  of  conversion. 
Unless  the  individual  chooses  to 
disenroll  from  the  organization,  the 
individudl's  conversion  to  a  Medicare 
enrollee  is  effective  the  month  in  which 
he  or  she  is  entitled  to  both  Medicare 
Parts  A  and  B  or  Part  B  only. 

(c)  Prohibition  against  disenrollment. 
An  organization  may  not  diienroil  an 
individual  who  is  converting  under  the 
provisions  of  paragraph  [a)  of  this 
section  unless  one  of  the  conditions 
specified  in  S  417.460  is  met. 

(d)  Application  form.  The  individual 
who  is  converting  must  sign  an 
application  form  as  described  in 

§  417.430(a). 

(e)  Expedite  submittal  of  information 
to  HCFA.  The  organization  must  notify 
HCFA,  within  the  following  time  frames, 
of  the  enrollee's  authorization  for 
disclosure  and  exchange  of  information 
and  the  information  necessary  for  HCFA 
to  include  the  enrollee  in  its  records  as  a 
Medicare  enrollee  of  the  organization: 

(1)  At  least  30,  but  no  earlier  than  90, 
days  before  the  enrollee — 

(i)  Attains  age  65;  or 

(ii)  Reaches  his  or  her  25th  month  of 
entitlement  to  social  security  disability 
benefits  under  title  II  of  the  Act  or 
railroad  retirement  disability  benefits 
under  section  7(d)  of  the  Railroad 
Retirement  Act  of  1974. 

(2)  Within  30  days  after  the  enrollee 
initiates  a  course  of  renal  dialysis,  or  on 
or  before  the  day  he  or  she  enters  a 
hospital  in  anticipation  of  a  kidney 
transplant. 

(f)  TwO'for-one  rule  concerning 
conversion  of  current  nonrisk  Medicare 
enrollees.  A  risk  organization  that  is 
receiving  reimbursement  for  current 
nonrisk  Medicare  enrollees  on  a 
reasonable  cost  basis  may,  as  provided 
in  §  417.444.  convert  those  enrollees  to 
its  risk  reimbursement  membership  if  it 
enrolls  two  new  Medicare  enrollees  for 
each  current  nonrisk  enrollee  it  converts 
under  §  417.446.  Selection  of  the  current 
nonrisk  Medicare  enrollees  to  be 
converted  must  be  unbiased  as 
described  in  §  417.446(c). 

§  417.434    Reenrollment 

If  an  organization  requires  periodic 
reenrollment,  it  must  reenroll  Medicare 
enrollees  unless  there  is  a  basis  for 
disenrollment  as  set  forth  in  §  417.460. 


§  4 1 7.436    MmnlMrship  rules  for  enrollees. 

(a)  Maintaining  rules.  An  organization 
must  maintain  written  membership  rules 
that  deal  with,  but  need  not  be  limited 
to— 

(1)  Procedures  for  paying  premiums 
and  other  charges  for  which  Medicare 
enrollees  may  be  liable; 

(2)  Grievance  and  appeal  procedures; 

(3)  Disenrollment  rights; 

(4)  The  obligation  of  an  enrollee  who 
is  permanently  moving  out  of  the 
organization's  geographic  area;  that  is. 
expects  to  be  absent  from  the  area  for 
more  than  90  days,  must  notify  the 
organization  of  the  move  or  absence; 

(5)  How  and  where  to  obtain  services 
from  or  through  the  organization:  and 

(6)  Any  other  matters  that  HCFA  may 
prescribe. 

[h]  Availability  of  rules.  The 
organization  must  furnish  a  copy  of  the 
rules  to  each  Medicare  enrollee. 

(c)  Changes  in  rules.  If  an 
organization  changes  its  rules,  it  must 
notify  its  Medicare  enrollees  of  the 
changes  at  least  30  days  before  the 
effective  date  of  the  changes. 

§  4 1 7.440    Enttttement  to  health  care 
services  from  an  organization. 

(a)  Basic  rules.  (1)  Subject  to  the 
conditions  and  limitations  set  forth  in 
this  subpart,  a  Medicare  enrollee  of  an 
organization  is  entitled  to  receive  health 
care  services  and  supplies  directly  from, 
or  through  arrangements  made  by,  the 
organization  as  specified  in  this  section 
and  §§417.442-417.446. 

(2)  A  Medicare  enrollee  is  also 
entitled  to  receive  timely  and 
reasonable  payment  directly  (or  have 
payment  made  on  his  or  her  behalf)  for 
services  he  or  she  obtained  from  a 
provider  or  supplier  outside  the 
organization  if  those  services  are — 

(i)  Emergency  services  or  urgently 
needed  services  as  defined  §  417.401; 

(ii)  Services  denied  by  the 
organization  and  found  (upon  appeal 
under  §§  417.600  through  417.638)  to  be 
services  the  enrollee  was  entitled  to 
have  fiimished  by  the  organization. 

(b)  Scope  of  services.  (1)  Part  A  and 
Part  B  services.  Except  as  specified  in 
paragraph  (c)  of  this  section,  a  Medicare 
enrollee  is  entitled  to  receive  all  the 
services  and  supplies  that  are  covered 
by  Part  A  and  Part  B  of  Medicare  (if  he 
or  she  is  entitled  to  benefits  under  both 
programs)  or  by  Medicare  Part  B  (if  he 
or  she  is  entitled  only  under  that 
program)  that  are  available  to 
individuals  residing  in  the  geographical 
area  served  by  the  organization. 

(2)  Supplemental  services  elected  by 
enrollee.  A  Medicare  enrollee  of  an 
organization  may  elect  to  pay  for 
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optional  services  that  are  o^ered  by  the 
organization  in  addition  to  the  covered 
Part  A  and  Part  B  services,  and.  for  risk 
organizations,  in  addition  to  the 
additional  benefits  required  under 
S  417.442.  The  organization  may  not  set 
health  status  standards  for  those 
enroilees  whom  it  will  accept  for  these 
optional  supplemental  services. 

(3)  Supplemental  services  imposed  by 
risk  reimbursement  organizations. 
Subject  to  the  approval  of  HCFA,  a  risk 
organization  may  require  Medicare 
enroilees  to  accept  and  pay  for  services 
in  addition  to  the  covered  Part  A  and 
Part  B  services.  These  8er\'ices  must  be 
imposed  on  all  applicable  enroilees 
without  regard  to  health  status.  HCFA 
will  approve  the  supplemental  services 
if  it  determines  that  the  requirement  will 
not  discourage  enrollment  in  the 
organization  by  other  Medicare 
beneficiaries. 

(4)  Additional  benefits  from  risk 
organizations  required  by  statute. 
Subject  to  the  conditions  stated  in 

§  417.422.  a  new  Medicare  enrollee  or  a 
current  nonrisk  Medicare  enrollee  who 
converts  to  risk  reimbursement  under 
5  417.444  is  eligible  to  receive,  in 
addition  to  the  covered  Part  A  and  Part 
B  benefits  for  which  he  or  she  is  eligible, 
benefits  consisting  of  one  or  both  of  the 
following: 

(i)  A  reduction  in  the  orgdnization's 
premium  rate  or  in  other  charges  for 
services  furnished  to  Medicare 
enroilees. 

(ii)  Provisions  of  health  benefits  or 
services  and  supplies  beyond  the 
required  Part  A  and  Part  B  coverage. 

(5)  Special  supplemental  benefits. 
Under  conditions  described  in 

§  417.444(c),  current  nonrisk  Medicare 
enroilees  who  are  not  converted  to  the 
risk  portion  of  the  contract,  may  enroll 
in  a  special  supplemental  plan,  if  offered 
by  the  organization,  for  some  or  all  of 
the  additional  benefits  described  in 
paragraph  (b)(4)  of  this  section. 

(c)  Limitation  on  hospice  care. — (1) 
Extent  of  the  limitation.  If  a  Medicare 
enrollee  elects  to  receive  hospice  care 
under  the  provisions  of  \  418.24  of  this 
chapter,  the  enrollee  waives  his  or  her 
right  to  receive  from  the  organization 
any  Medicare  services,  including 
services  equivalent  to  hospice  care,  that 
are  related  to  the  treatment  of  the 
terminal  condition  for  which  hospice 
care  was  elected  or  to  a  related 
condition,  except  for  services  furnished 
by  the  individual's  attending  physician, 
if  that  physician  is  an  employee  or 
contractor  of  the  organization  and  is  not 
an  employee  of  the  designated  hospice 
or  receiving  compensation  from  the 
hospice  for  those  services. 


(2)  Effective  date  of  limitation.  The 
limitation  in  paragraph  (c)(1)  of  this 
section  begins  on  the  effective  date  of 
the  beneficiary's  election  of  hospice  care 
under  {  418.24  of  this  chapter  and 
remains  in  effect  until  the  earlier  of — 

(i)  The  effective  date  of  the  enrollee's 
revocation  of  the  election  of  hospice 
care  as  described  in  §  418.28  of  this 
chapter,  or 

(ii)  The  date  the  enrollee  exhausts  his 
or  her  hospice  benefits. 

(3)  Payment  to  organization.  For  the 
period  that  the  Medicare  enrollee's 
election  of  hospice  care  is  in  effect, 
payment  will  be  made  to  reasonable 
cost  organizations  only  as  described  in 
§  417.531  and  to  risk  organizations  only 
as  described  in  S  417.585. 

§  417.442    Risk  organliations:  Conditions 
for  provision  of  additional  banafits. 

(a)  General  rule.  Except  as  provided 
in  paragraph  (b)  of  this  section,  an 
organization  with  a  risk  contract  must 
provide  its  Medicare  enroilees  with  the 
additional  benefits  described  in 

S  417.440(b)(4)  during  a  contract  period 
if,  prior  to  the  contract  period,  the 
organization's  ACRs  (calculated 
separately  for  Part  A  and  Part  B 
enroilees  and  Part  B-only  enroilees)  are 
less  than  the  average  of  the  per  capita 
rates  of  payment  for  those  beneficiaries 
that  FICFA  will  be  making  to  the 
organization.  The  computation  of  the 
value  of  the  additional  benefits,  the 
ACR,  and  the  average  of  the  per  capita 
payment  rates  are  described  in 
SS  417.592  and  417.594. 

(b)  Exceptions. — (1)  Reduced  payment 
election.  An  organization  is  not 
obligated  to  furnish  additional  services 
under  paragraph  (a)  of  this  section  if  it 
has  requested  a  reduction  in  its  monthly 
payment  from  HCFA  under  §  417.592(e). 
and  it — 

(i)  Elects  to  receive  reduced  payment 
so  that  there  is  no  difference  between 
the  average  of  its  per  capita  rates  of 
payment  and  its  ACR:  or 

(ii)  Elects  to  receive  partially  reduced 
payment  and  furnish  Medicare  enroilees 
with  additional  benefits  described  in 
9  417.440  (b)(4)  so  that  the  combined 
value  of  benefits  and  reduced  payment 
is  equivalent  to  the  difference  between 
the  average  of  its  per  capita  rates  of 
payment  and  its  ACR. 

(2)  Benefit  stabilization  fund.  An 
organization  may  elect  to  have  a  part  of 
the  value  of  the  additional  benefits  it 
must  provide  under  paragraph  (a)  of  this 
section  withheld  in  a  benefit 
stabilization  fund  as  described  in 
S  417.596. 


S  417.444    Spaelal  ruias  for  currant  nonrisic 
Madicara  anroHaas  of  an  organization 
undar  a  rialt  contract 

(a)  Condition  for  additional  benefits. 
Current  nonrisk  Medicare  enroilees  of  a 
risk  organization  may  retain  that  status 
indefinitely  and,  therefore,  are  not 
entitled  to  the  additional  benefits  under 
S  417.442  unless  HCFA  determines  that 
the  enrollee's  status  must  be  changed  or 
a  change  is  requested  by  the  enrollee,  as 
follows: 

(1)  HCFA  determines  that,  for 
administrative  reasons  or  because  there 
are  fewer  than  75  current  nonrisk 
Medicare  enroilees  remaining  in  the 
organization,  all  current  nonrisk 
Medicare  enroilees  of  an  organization 
must  be  covered  under  the  risk 
provisions  of  the  contract;  and 

(i)  HCFA  notifies  each  affected 
enrollee  of  the  decision  at  least  90  days 
prior  to  the  effective  date; 

(ii)  The  current  nonrisk  Medicare 
enroilees  complete  and  sign  forms 
stating  that  they  understand  and  accept 
the  new  rules  and  benefits  that  will  be 
applicable  to  them;  and 

(iii)  The  organization  notiHes  each 
affected  enrollee,  in  writing,  at  least  30 
days  in  advance,  of  the  date  upon  which 
his  or  her  coverage  under  the  risk 
portion  of  the  contract  takes  effect. 

(2)  A  current  nonrisk  Medicare 
enrollee  requests,  using  the  same  or  a 
similar  form  to  that  described  in 
paragraph  (a)(l)(ii)  of  this  section,  that 
he  or  she  be  covered  under  the  risk 
portion  of  the  contract,  and — 

(i)  The  organization  has  enrolled  two 
new  Medicare  enroilees  for  each  of 
these  current  nonrisk  Medicare 
enroilees;  and 

(ii)  In  cases  where  there  are  more 
current  nonrisk  Medicare  enroilees  than 
can  be  accommodated  due  to  the  two- 
for-one  rule,  the  selection  of  those  to  be 
covered  under  the  risk  portion  of  the 
contract  is  made  in  an  unbiased  manner, 
as  provided  in  S  417.446(c). 

(b)  Conditions  for  special 
supplemental  benefits.  A  current 
nonrisk  Medicare  enrollee  of  an 
organization  with  a  risk  contract  who  is 
precluded  from  enrollment  under  the 
risk  portion  of  the  contract  because  of 
the  two-for-one  rule  in  S  417.446(a)  may 
enroll  in  a  plan  for  special  supplemental 
benefits,  if  one  is  offered  by  the 
organization.  The  plan  may  cover  some 
or  all  of  the  additional  benefits 
described  in  S  417.440(b)(4).  The  plan 
must — 

(1)  Be  offered  to  all  ciurent  nonrisk 
Medicare  enroilees  of  the  organization 
who  meet  the  requirements  of  this 
paragraph; 
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(2)  Be  offered  at  no  cost  to  those 
enrollees;  | 

(3)  Offer  a  uniform  package  of 
benefits  to  till  those  enrollees: 

(4)  Be  voluntary  for  those  enrollees; 

(5)  Not  affect  the  selection  of  the 
enrollees  who  will  be  converted  to 
coverage  under  the  risk  portion  of  the 
contract; 

(6)  Restrict  the  enrollees  who  accept 
the  plan  from  receiving  payment  directly 
or  on  their  behalf  for  covered  items  and 
services  received  from  sources  outside 
the  organization,  in  tho  same  manner 
and  subject  to  the  conditions  described 
in  §  417.420(c);  : 

(7)  Provide  that  reimbuisement  for  the 
special  supplemental  sfcrvices  for  such 
enrollees  be  made  from  the  savings  the 
organization  achieves,  in  the  manner 
described  in  §  417.442;  and 

(8)  Be  offered  with  full  disclosure  of 
ail  provisions,  especially  the  restriction 
described  in  paragraph  (c)(6)  of  this 
section. 

(c)  Notification.  Current  nonrisk 
Medicare  enrollees  must  be  informed  of 
the  availability  of  any  Special 
supplemental  benefits  At  least  90  days 
prior  to  the  beginning  of  the 
organization's  enrollment  period,  or 
other  opportunity  to  enio!!. 

S  417.446    Two-for-one  •nrollment  criteria. 

(a)  Basic  rule.  In  order  to  receive 
reimbursement  on  a  riak  basis  for  a 
current  nonrisk  Medicare  enrollee.  a  risk 
organization  must  enroll  two  new 
Medicare  enrollees  for  each  current 
nonrisk  .Medicare  enrollee  who  is 
converting.  Selection  of  those  enrollees 
to  be  converted  must  be  made  in  an 
unbiased  manner  as  prescribed  in 
pai  ngraphs  (b)  and  (c)  of  this  section. 

( I ) )  Procedu  rn  for  coit  version.  ( 1 )  Th  e 
organization  must  keeO  an  accurate 
count  of  new  Medicare  enrollees  and,  on 
request  by  HCF'X,  be  able  to 
demonstrate  that  it  hafj  done  so. 

(2)  Unused  opportunities  to  convert 
current  nonrisk  .MedicUre  enrollees  to 
the  risk  provisions  of  the  contract  may 
be  carried  forward  indefinitely  from  one 
contract  period  to  another  regardless  of 
the  death  or  subsequent  disenrolltnent 
of  a  new  Medicare  enrollee. 

(J)  The  organization  may  convert 
curiMit  nonrisk  Medicare  enrollees 
contniuously  as  vacancies  occur  under 
the  two-for-one  criteria  or  during  a 
sp^^cial  period  designated  for  this 
pu''pose  at  least  annually. 

(i)  The  organization  need  not  have  a 
special  period  if  no  conversions  are 
possible. 

(ii)  If  special  periods  are  held,  current 
nonrisk  Medicare  enrollees  must  be 
informed  about  the  period  60  days 
before  it  begins. 


(ii:)  If  waiting  lists  are  used,  the 
organization  may  convert  the  current 
nonrisk  Medicare  enrollees  as  vacancies 
occur,  or  on  a  group  basis  (for  example, 
10  or  20  at  a  time)  for  administrative 
ease.  In  either  ca.se,  the  enrollees  must 
be  converted  in  the  order  in  which  they 
appear  on  the  waiting  list.  Placement  on 
a  waiting  list  must  be  on  an  equitable 
basis  such  as  first-come,  first-served. 

(iv)  The  organization  may  allow 
continuous  application  for  conversion 
with  applicants  being  placed  on  a 
waiting  list  and  converted  as  vacancies 
occur. 

(c)  Requirements  for  unbiased 
conversion.  The  organization,  whether  it 
uses  a  waiting  list,  a  special  period  or 
another  approach  such  as  selection  by 
lottery,  must  convert  current  nonrisk 
Medicare  enrollees  to  the  risk  provisions 
of  the  contract  in  an  unbiased  manner. 
This  means  that  the  orgaaixation  must — 

(1)  Inform  in  a  timely,  open,  and 
complete  manner  all  current  nonrisk 
Medicare  enrollees  of  their  right  to 
convert  to  the  risk  portion  of  the 
contract  and  the  procedures  for  doing 
so; 

(2)  Not  discriminate  among  the  current 
nonrisk  Medicare  enrollees  on  the  basis 
of  geographic  location,  health  status,  or 
whether  or  not  they  have  enrolled  in  the 
oiganization's  plan  for  special 
supplemental  benefits,  if  one  is  offered; 

(3)  Not  discriminate  among  current 
nonrisk  Medicare  enrollees  who  are  in 
similar  circumstances,  such  as  length  of 
previous  enrollment;  and 

(4)  If  it  uses  a  waiting  list,  place  the 
current  nonrisk  Medicare  enrollees  on 
the  list  in  an  equitable  manner,  such  as 
first-com.e.  first-served  during  a  special 
period,  a  lottery,  or  greatest  length  of 
time  enrolled  in  the  organization. 

§  417.448    Restrictions  on  obtaining 
services  for  Medicare  enrollees  of  risk 
organizations. 

(a)  Basic  rule.  Except  f.jr  emergency 
and  urgently  needed  services  (defined  in 
§  417.401).  certain  Medicare  enrollees  of 
risk  organizations  may  not  have 
Medicare  payments  made  to  them  or  on 
their  behalf  for  any  services  received 
that  are  not  provided  directly  or  through 
arrangements  made  by  the  organization. 
This  restriction  applies  to — 

(1)  New  Medicare  enrollees; 

(2)  Current  nonrisk  Medicare 
enrollees  who  convert  to  risk 
reimbursement:  and 

(3)  Current  nonrisk  Medicare 
enrollees  who  elect  special 
supplemental  coverage  plans. 

(b)  End  of  restriction.  The  restriction 
on  obtaining  services  imposed  by 
paragraph  (a)  of  this  section  does  not 
apply  to  a — 


(1)  Disenrolled  Medicare  enrollee  as 
of  the  first  day  of  the  month  in  which 
termination  of  enrollment  is  effective  as 
provided  under  §  417.460(b)(3);  or 

(2)  Medicare  enrollee  who 
permanently  leaves  the  geographic  area 
served  by  the  risk  organization  as  of  the 
first  day  of  the  first  month  following  the 
month  in  which  the  enrollee  notifies  the 
organization  (as  required  in 

§  417.436(a)(4))  that  he  or  she  has 
permanently  moved  out  of  the  area, 
unless  the  organization  and  enrollee 
have  made  arrangements  for  the 
enrollee's  membership  to  continue  as 
provided  in  §  417.460(a)(2)(v). 

§  417.450    Effective  date  of  coverage. 

(a)  Basic  rules.  Except  as  specified  in 
paragraph  (b)  of  this  section — 

(1)  Medicare's  liability  for  payments 
to  an  organization  on  behalf  of  a 
Medicare  beneficiary  begins  on  the  first 
day  of  the  month  in  which  he  or  she  is — 

(i)  Entitled  to  Medicare  benefits;  and 
(ii)  Enrolled  in  an  organization;  and 

(2)  The  effective  month  of  coverage 
may  not  be  earlier  than  the  first  month 
after,  nor  later  than  the  third  month  after 
the  month  in  which  HCFA  receives  the 
information  necessary  to  include  the 
beneficiary  as  a  Medicare  enrollee  of 
the  organization  in  HCFA  records. 

(b)  Exceptions.  (1)  HCFA  may 
approve  a  later  month  if  it  is  requested 
by  the  organization  and  the  beneficiary. 

(2)  If  an  individual  becomes  an 
organization  enrollee  before  becoming 
entitled  to  Medicare  Part  B  benefits,  the 
effective  month  of  coverage  is  the  first 
month  for  which  he  or  she  becomes 
entitled  to  Medicare  Part  B  benefits. 

(c)  Notice  of  effective  date  of 
coverage.  HCFA  will  promptly  advise 
the  organization  of  the  month  for  which 
HCFA's  liability  for  payment  begins  fnr 
each  beneficiary  added  to  its  records  3S 
an  enrollee  of  the  organization. 

§  417.452    LJability  of  Medicare  enrollees. 

(a)  Deductibles  and  coinsurance.  (1)  A 
Medicare  enrollee  of  an  organization  is 
responsible  for  applicable  Medicare 
deductible  and  coinsurance  amounts, 
unless  the  organization's  charges  for 
these  amounts  are  reduced  under 
§  417.442. 

(2)  The  deductible  and  coinsurance 
amounts  may  be  paid  by  the  enrollee  or 
on  his  or  her  behalf  by  another 
individual,  organization,  or  entity.  The 
payments  may  be  made  in  the  form  of  a 
premium,  membership  fee,  charge  per 
unit  or  similar  charge. 

(3)  The  sum  of  the  amounts  the 
organization  charges  its  Medicare 
enrollees  for  Medicare  deductibles  and 
coinsurance  may  not  exceed,  on  the 
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average,  the  actuarial  value  of  the 
deductible  and  coinsurance  the 
Medicare  enrollees  otherwise  would 
have  been  liable  for  had  they  not 
enrolled  in  the  organization  or  in 
another  organization. 

(b)  Services  not  covered  under 
Medicare.  Unless  the  services  are 
provided  under  §  417.442  or  $  417.444(b). 
a  Medicare  enrollee  of  an  organization 
is  liable  for  payment  for — 

(1)  All  services  that  are  not  covered 
under  Medicare  Part  A  or  Part  B:  or 

(2)  If  entitled  only  to  Medicare  Part  B 
benefits,  all  scr\ices  that  are  not 
covered  under  Medicare  Part  B. 

(c)  Services  for  which  Medicare  is  not 
primary  payer  A  Medicare  enrollee  of 
an  organization  is  liable  for  payments 
made  to  the  enrollee  for  all  covered 
ser\ices  for  which  Medicare  is  not  the 
primary  payor  as  provided  in  5  417.528. 

(d)  Optional  supplemental  benefits 
plan.  (1)  The  organization  may  offer  its 
Medicare  enrollees  a  supplemental 
benefit  plan  to  cover  deductible  and 
coinsurance  amounts,  or  services  not 
covered  under  Medicare,  or  both. 

(2)  If  a  supplemental  benefit  plan 
premium  includes  charges  for  both 
noncovered  services  and  the  deductible 
and  coinsurance  amounts  applicable  to 
covered  services,  the  portion  of  the 
premium  that  is  for  deductibles  and 
coinsurance  must  be  computed 
separately  and  must  be  disclosed  to  the 
beneficiary  during  the  enrollment 
process  and  before  he  or  she  elects 
coverage  options. 

(3)  The  sum  of  the  amounts  an 
organization  charges  its  Medicare 
enrollees  for  services  that  are  not 
covered  under  Part  A  or  Part  B  may  not 
exceed  the  ACR  for  these  services. 

(e)  Coverage  of  Part  A  services  for 
Part  B-only  Medicare  enrollees.  If  an 
organization  furnishes  coverage  of 
Medicare  Part  A  services  to  a  Medicare 
enrollee  entitled  to  Part  B  only,  the 
organization's  premium  (or  other 
payment  meliiod)  for  these  services  may 
not  exceed  the  ACR  for  these  services. 
In  addition,  if  a  risk  organization 
furnishes  these  services  and 
supplemental  services,  which  are  the 
same  as  the  additional  benefits 
furnished  Medicare  enrollees  of  the 
organization  who  are  entitled  to  benefits 
under  both  Parts  A  and  B,  the 
organization's  combined  premium  for 
both  these  groups  of  services  that  the 
Part  B  enrollee  must  pay  may  not 
exceed  95  percent  of  the  weighted 
average  AAPCC  for  Part  A  services  (or 
the  Medicare  payment  for  Part  A 
services,  if  it  is  less)  for  the  Medicare 
enrollees  in  the  organization. 


§417.454    ChargM  to  Madicara  wvollMa. 

(a)  The  organization  must  agree  to 
charge  its  Medicare  enrollees  only  for 
the— 

(1)  Deductible  and  coinsurance 
amounts  applicable  to  furnished  covered 
services; 

(2)  Charges  for  noncovered  services  or 
services  for  which  the  enrollee  is  liable 
as  described  in  §  417.452:  and 

(3)  Services  for  which  Medicare  is  not 
the  primary  payor  as  provided  in 

§  417.528. 

(b)  A  risk  organization  rr.ust  report, 
within  90  days  after  the  e.nd  of  the 
cpntract  period,  all  premiums, 
enrollment  fees,  and  other  charges 
collected  from  its  Medicare  enrollees 
during  that  period. 

§  417.4S6    Refunds  to  Medicare  enrollees. 

(a)  Definitions.  As  used  in  this 
section — 

Amounts  incorrectly  collected  means 
amounts  collected  that  are  in  excess  of 
those  specified  in  S  417.452.  It  includes 
amounts  collected  when  the  enrollee 
was  believed  not  entitled  to  Medicare 
benefits  if  the  enrollee  is  later 
determined  to  have  been  entitled  to 
Medicare  benefits  and  Medicare  is 
liable  for  payments  as  specified  in 
§  417.450. 

Other  amounts  due  meiins  amounts 
due  a  Medicare  enrollee  for  services 
obtained  outside  the  organization  if  they 
were — 

(1)  Emergency  services; 

(2)  Urgently  needed  services  for  which 
the  organization  has  assumed  financial 
responsibility;  or 

(3)  On  appeal  under  §§  417.600 
through  417.638,  found  to  be  services  the 
enrollee  was  entitled  to  have  furnished 
by  the  organization. 

(b)  Basic  commitment.  An 
organization  must  agree  to  refund  all 
amounts  incorrectly  collected  from  its 
Medicare  enrollees,  or  from  others  on 
behalf  of  the  enrollees,  and  any  other 
amounts  due  the  enrollees  or  others  on 
their  behalf. 

(c)  Refund  by  lump  sum  payment.  An 
organization  must  make  refund.^  to  its 
current  and  former  Medicare  enrollees. 
or  to  others  who  have  made  payments 
on  behalf  of  enrollees,  by  lump  sum 
payment  for  the  following: 

(1)  Incorrectly  collected  amounts  that 
were  not  collected  as  premiums. 

(2)  Other  amounts  due. 

(3)  All  amounts  due,  if  the 
organization  is  going  out  of  business. 

(d)  Refund  by  premium  adjustment  or 
lump  sum  payment  or  both.  An 
organization  may  make  refund  by 
adjustment  of  future  premiums,  by  lump 
sum  payment,  or  by  a  combination  of 
both  methods,  for  amounts  that  were 


incorrectly  collected  in  the  form  of 
premiums  or  through  a  ( orpbination  of 
premium  payments  and  other  charges. 

(c)  Refund  when  enrollee  has  died  or 
cannot  be  located.  If  an  enrollee  has 
died  or  cannot  be  located  after 
reasonable  effort  by  !he  organization, 
the  organization  must  make  the  refund 
in  accordance  with  State  law. 

(f)  Rrdwtinn  hv  HCh.A     If  the 
organization  does  not  make  refund  in 
accordance  with  paragraphs  (b)  through 
(d)  of  this  section  by  the  end  of  the 
contract  period  following  the  contract 
period  during  which  an  amount  uas 
deteiniined  to  be  duo  an  enrollee,  HCFA 
will  reduce  its  payment  to  the 
organization  by  the  amounts  incorrectly 
collected  or  otherwise  due,  and  arrange 
for  those  amounts  to  be  paid  to  the 
Medicare  enroUoe. 

§  417.458    Recoupment  of  unco!!ected 
deductible  and  coinsurance  amounts. 

An  organization  agrees  to  recoup 
deductible  and  coinsurance  amounts  for 
which  Medicare  enrollees  were  liable  in 
a  previous  contract  period  only  in  the 
following  circumstances: 

(a)  The  organization  failed  to  collect 
the  deductible  and  coinsurance  amounts 
during  the  contract  period  in  which  they 
were  due  because  of — 

(1)  Underestimation  of  the  actuarial 
value  of  the  deductible  and  coinsurance 
amounts:  or 

(2)  A  billing  error. 

(b)  The  organization  has  identified  the 
amounts  and  obtained  advance  HCFA 
approval  of  the  recoupment  and  the 
method  and  timing  of  recoupment 

(c)  The  organization  collects  these 
amounts  no  later  than  the  end  of  the 
contract  period  following  the  contract 
period  during  which  they  were  found  to 
be  due. 

§  417.460    Disenrollment  of  t)ene!!ciar!es 
and  termination  of  payments  to  an 
organization. 

^(a)  Disenrollment  of  health  insurance 
program  beneficiaries.  An  organization 
may  not,  orally  or  in  writing,  or  by  any 
action  or  inaction,  request  or  encourage 
a  Medicare  enrollee  to  disenroU,  except 
in  the  following  circumstances: 

(1)  Failure  to  pay  premiums — (i)  Basic 
rules.  Except  as  specified  in  paragraph 
(a)(l](iii)  of  this  section,  an  organization 
may  disenroll  a  Medicare  enrollee  who 
fails  to  pay  premiums  or  other  charges 
imposed  by  the  organization  for 
deductible  and  coinsurance  amounts  for 
which  the  enrollee  is  liable,  if  the 
organization — 

(A)  Can  demonstrate  to  HCFA  that  it 
made  reasonable  efforts  to  collect  the 
unpaid  amount: 
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(B)  Gives  the  enroDee  written  notice 
uf  disenrollment.  including  an 
explanation  of  the  enrollee's  right  to  a 
h><aring  under  the  organlization's 
grievance  procedures:  and 

(C)  Sends  the  notice  of  disenrollment 
to  the  enrollee  before  it  notifies  HCFA. 

(ii)  When  HCFA  's  liability  ends.  (A) 
HCFA's  liability  to  make  monthly 
capitation  payments  to  the  organization 
on  behalf  of  the  enrollee  ends  as  of  the 
first  day  of  the  month  foliowing  the 
month  in  which  termination  of 
enrollment  as  a  Medicare  enrollee  is 
effective,  as  shown  on  HCFA  records. 

(B)  Disenrollment  will  be  effective  no 
earlier  than  the  month  immediately 
after,  and  no  later  than  the  third  month 
after,  the  month  in  which  the 
disenrollment  notice  is  received  in 
acceptable  form  by  HCFA. 

(iii)  Exception.  If  a  Medicare  enrollee 
of  an  organization  fails  to  pay  the 
separate  premium  (or  the  corresponding 
portion  of  a  single  premium)  for  optional 
supplemental  benefits  (that  is,  a  package 
of  benefits  that  an  enrollee  is  not 
required  to  accept)  but  pays  the 
premium  for  the  deductible  and 
coinsurance  amounts,  the  organization 
may  discontinue  the  optional 
supplemental  benefits  but  may  not 
disenroll  the  enrollee. 

(2)  Enrollee  moves  oat  of  the 
organization 's  geographic  area — (i) 
Basic  rule.  Except  as  provided  in 
paragraph  (a)(2](iv)  of  this  section,  an 
organization  must  disenroll  a  Medicare 
enrollee  who  moves  out  of  its 
geographic  area  and  does  not 
voluntarily  disenroll  under  paragraph 
(b)  of  this  section  if  the  organization — 

(A)  Establishes,  on  the  basis  of  a 
written  statement  from  the  enrollee  or 
other  evidence  acceptable  to  HCFA,  that 
the  enrollee  has  permanently  moved  out 
of  its  geographic  area;  and 

(B)  Complies  with  the  notice 
requirements  set  forth  in  paragraph 
(a)(l)(i)  of  this  section.  » 

(ii)  Failure  to  disenroll  does  not 
expand  geographic  area.  If  the 
organization  does  not  disenroll  an 
enrollee  who  has  moved  out  of  its 
geographic  area,  that  area  is  not 
automatically  expanded  to  encompass 
the  location  of  the  enrollee's  new 
residence. 

(iii)  When  HCFA 's  liability  ends.  The 
provisions  of  paragraph  (a)(l](ii)  of  this 
section  apply.  I 

(iv)  Exception.  An  organization  may, 
if  the  enrollee  agrees,  retain  as  a 
member  an  enrollee  who  permanently 
moves  out  of  the  organization's 
geographic  area.  For  purposes  of  this 
section,  a  permanent  move  means  an 
uninterrupted  absence  of  more  than  90 
days  from  the  organization's  geographic 


area.  The  restriction  on  obtaining 
services  under  §  417.448(a)  does  not 
apply  to  these  enrollees.  Organizations 
that  choose  to  exercise  this  exception 
must  do  so  for  all  their  Medicare 
enrollees  who  permanently  move  out  of 
the  organization's  geographic  area. 

(3)  Failure  to  convert  to  risk 
provisions  of  contract — (i) 
Disenrollment  and  notice.  A  risk 
organization  must  disenroll  a  current, 
nonrisk  Medicare  enrollee  if  the  enrollee 
refuses  to  convert  to  the  risk  provisions 
of  the  organization's  contract  after 
HCFA  has  determined  under 

§  417.444(a)(1)  that  all  of  the 
organization's  current  nonrisk  Medicare 
enrollees  must  be  converted  The 
organization  must  notify  the  enrollee 
that  failure  to  convert  will  result  in 
disenrollment.  The  notice  must  be  sent 
at  least  30  days  before  the  organization 
notifies  HCFA  of  the  disenrollment. 

(ii)  When  HCFA 's  liability  ends.  The 
provisions  of  paragraph  (a)(l)(ii)  of  this 
section  apply. 

(4)  Enrollee  commits  fraud  or  permits 
abuse  of  organization  membership  card. 
(i)  A  Medicare  beneficiary  may  be 
disenrolled  by  the  organization  if  the 
beneficiary  knowingly  provides,  on  the 
application  form,  fraudulent  information 
upon  which  an  organization  relies  and 
which  materially  affects  his  or  her 
eligibility  to  enroll  in  the  organization, 
or  if  the  beneficiary  intentionally 
permits  others  to  useTiis  or  her 
membership  card  to  receive  services 
from  the  organization,  (ii)  In  either  case, 
the  organization  must  give  the 
beneficiary  a  written  notice  of 
termination  of  enrollment.  The  notice 
must  be  mailed  to  the  enrollee  prior  to 
the  submission  of  the  disenrollment 
notice  to  HCFA.  The  notice  must  include 
an  explanation  of  the  enrollee's  right  to 
have  the  disenrollment  heard  under  the 
grievance  procedures  established  under 
§  417.436. 

(iii)  The  liability  of  HCFA  to  make 
monthly  capitation  payments  to  the 
organization  on  behalf  of  the  beneficiary 
terminates  as  of  the  first  day  of  the 
month  in  which  the  termination  of  the 
membership  in  the  organization  is  made 
effective,  as  shown  on  HCFA  records.  In 
no  event  may  that  month  be  earlier  than 
the  month  immediately  following,  or 
later  than  the  third  month  following  the 
month  in  which  the  disenrollment  notice 
is  received  in  acceptable  form  by  HCFA. 

(iv).The  organization  must  report  any 
disenrollment  made  under  the 
provisions  of  this  paragraph  (a)(4)  to  the 
Inspector  General  of  the  Department. 

(5)  Enrollee's  entitlement  to  benefits 
under  the  supplementary  medical 
insurance  program  ends,  (i)  The  liability 
of  HCFA  to  make  monthly  capitation 


payments  to  the  organization  on  behalf 
of  the  beneficiary  ends  with  the  month 
immediately  following  the  last  month  of 
entitlement  to  benefits  under  Part  B  of 
Medicare.  The  beneficiary  may  be 
continued  as  an  enrollee  other  than  as  a 
Medicare  enrollee  by  the  organization 
under  its  regular  plan  if  the  organization 
and  the  enrollee  so  choose. 

(ii)  If  an  enrollee  loses  entitlement  to 
bent-fits  under  Part  A  of  Medicare  but 
remains  entitled  to  benefits  under  Part 
B,  the  enrollee  automatically  continues 
as  a  Medicare  enrollee  of  the 
organization  and  is  entitled  to  receive 
and  have  payment  made  for  Part  B 
services  beginning  with  the  month 
immediately  following  the  last  month  of 
his  or  her  entitlement  of  Part  A  benefits. 

(6)  Disenrollment  for  cause. — (i) 
When  cause  may  be  cited.  An 
organization  may  disenroll  a  Medicare 
enrollee  for  cause  if  the  enrollee's 
behavior  is  disruptive,  unruly,  abusive, 
or  uncooperative  to  the  extent  that  his 
or  her  continuing  membership  in  the 
organization  seriously  impairs  the 
organization's  ability  to  furnish  services 
to  either  the  enrollee  or  other  members. 

(ii)  Effort  to  resolve  the  problem.  The 
organization  must  make  a  serious  effort 
to  resolve  the  problem  presented  by  the 
enrollee,  including  the  use  (or  attempted 
use)  of  internal  grievance  procedures. 

(iii)  Consideration  of  extenuating 
circumstances.  The  organization  must 
ascertain  that  the  enrollees  behavior  is 
not  related  to  the  use  of  medical 
services  or  mental  illness. 

(iv)  Documentation.  The  organization 
must  document  the  problems,  efforts, 
and  medical  conditions  as  described  in 
paragraphs  (a)(6)  (i),  (ii).  and  (iii)  of  this 
section. 

(v)  HCFA  review  of  an  organization's 
proposed  disenrollment.  HCFA  will 
decide,  based  on  a  review  of  the 
documentation  submitted  by  the 
organization,  whether  disenrollment 
requirements  have  been  met.  HCFA  will 
make  this  decision  within  20  working 
days  of  receipt  of  the  documentation 
material,  and  notify  the  organization 
within  five  working  days  after  its 
decision  is  made. 

(vi)  Effective  date  of  disenrollment.  If 
HCFA  permits  an  organization  to 
disenroll  an  enrollee  for  cause,  the 
disenrollment  takes  effect  on  the  first 
day  of  the  calendar  month  after  the 
month  in  which  the  organization 
complies  with  the  notice  requirements  in 
paragraphs  (a)(l)(i)  (B)  and  (C)  of  this 
section  (other  than  the  right  to  a  hearing 
as  described  in  paragraph  (a)(l)(i)(B)  of 
this  section). 
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(vii)  When  HCFA  s  Jtabihiy  ends.  The 
provisions  of  paragraph  (a)(1)(ii)(A)  of 
this  section  apply. 

(7)  Death  of  the  enroUee.  The  liability 
of  HCFA  for  payments  to  the 
organization  on  behalf  of  a  Medicare 
enrollee  who  dies  ends  as  of  the  Pirst 
day  of  the  month  following  the  month  of 
death. 

(b)  DisenroUment  by  the  cnrullee.  (1) 
.\  Medicare  enrollte  may  disenroll  at 
any  time  by  giving  the  organization  a 
signed,  dated  request  in  the  form  and 
manner  prescribed  by  the  organization. 
The  enrollee  may  request  a  certain 
disenrollment  date  but  it  may  be  no 
earlier  than  the  Tirst  day  of  the  second 
month  following  the  month  in  which  the 
organization  receives  the  request 

(2)  The  organization  must  submit  a 
disenrollment  notice  to  MCFA  within  30 
days  of  receipt  of  the  enrollee's  request. 

(3)  HCFA's  responsibility  for 
payments  to  the  organization  ends  with 
the  close  of  the  month  of  termination 
requested  by  the  enrollee  and  approved 
by  the  organization. 

(4)  If  the  organization  fails  to  submit 
the  notice  required  in  paragraph  (b)(2)  of 
this  section  on  a  timely  basis,  the 
organization  must  reimburse  HCFA  for 
any  capitation  payments  received  after 
the  month  in  which  payments  would 
have  ceased  if  the  requirement  hnd  been 
met  timely. 

(c)  Effect  of  termination  or  default  of 
contract — (1)  Termination  of  contract.  If 
the  contract  between  HCFA  and  the 
organization  is  terminated  by  mutual 
consent  or  by  unilateral  action  of  either 
party.  HCFA's  liability  for  pavTnents 
ends  as  of  the  first  day  of  the  month 
after  the  last  month  for  which  the 
contract  is  in  effect. 

(2)  Df  fault  of  contract.  If  the 
organization  defaults  on  the  contract 
before  the  end  of  the  contract  year 
because  of  bankruptrv  or  other  reasons. 
HCFA  will— 

(i)  Determine  the  mo.nth  in  which  its 
liability  for  payments  ends;  and 

(ii)  Notify  the  organization  and  all 
affected  Medicare  enrollees  as  soon  as 
practicable. 

Contract  Requirements 

§  417.470    Basis  and  scope. 

(a)  Basis.  Sections  417.472  through 
417.494  implement  those  portions  of 
section  1876(c).  (g).  (h).  and  (i)  of  the  Act 
that  pertain  to  the  contract  between 
HCFA  and  an  organization  for 
participation  in  the  Medicare  program. 

(b)  Scope.  Sections  417.472  through 
417.494  set  forth— 

(1)  Specific  contract  requirements:  and 


(2)  Procedures  for  renewal, 
nonrenewal,  or  termination  of  a 
contract. 

S  417.472    Baste  contract  requirements. 

(a)  Submittal  of  contract.  In  order  for 
an  eligible  organization  to  participate  in 
the  Medicare  program,  an  authorized 
official  of  the  organization  must  sign 
and  .submit  a  contract  that  meets  the 
requirements  of  this  subpart  and  any 
other  provisions  required  by  HCFA. 

(b)  Contract  provisions  for  ad  eligible 
organizations.  The  contract  must 
provide  that  the  organization  agrees  to 
comply  with  all  the  applicable 
requirements  and  conditions  set  forth  in 
this  subpart  and  general  instructions  of 
HCFA. 

(c)  Other  contract  provisions.  In 
addition  to  the  requirements  set  forth  in 
§S  417.474  through  417.488.  the  contract 
must  contain  any  other  terms  and 
conditions  that  HCFA  requires  to 
implement  section  1876  of  the  Act. 

(d)  Exemption  from  Federal 
procurement  rr^ulations.  The  Federal 
.\rquisition  Regulations  and  HHS 
Acquisition  Regulations  contained  in 
Title  48  of  the  Code  of  Federal 
Regulations  do  not  apply  to  Medicare 
contracts  under  section  1876  of  the  Act. 

(c)  Compliance  with  civil  rights  laws. 
The  organization  must  comply  with  title 
VI  of  the  Civil  Rights  Act  of  1964 
(regulations  at  45  CFR  Part  80).  section 
504  of  the  Rehabilitation  Act  of  1973 
(regulations  at  45  CFR  Part  84).  and  the 
Age  Discrimination  Act  of  1975 
(regulations  of  45  CFR  Part  91). 

(f)  Authority  to  waive  conflicting 
contract  requirements.  Under  section 
1876(1)(5)  of  the  Act.  the  Secretary  is 
authorized  to  administer  the  terms  of 
this  subpart  without  regard  to  provisions 
of  law  or  other  regulations  relating  to 
the  making,  performance,  amendment, 
or  modification  of  contracts  of  the 
United  States  if  he  or  she  determines 
that  those  provisions  are  inconsistent 
with  the  efficient  and  effective 
administration  of  the  Medicare  prt)gram. 

§  4 1 7.474    Eff ecUve  date  and  term  of 
contract 

(a)  The  contract  must  specify  its 
effective  date. 

(b)  The  effective  date  may  not  be 
earlier  than  the  date  it  is  signed  by  both 
HCFA  and  the  organization. 

(c)  The  contract  must  specify  the 
duration  of  its  term.  However,  the  initial 
term  of  the  contract  must  be  at  least  12 
months,  but  not  more  than  23  months; 
and  any  subsequent  term  must  be  for  a 
period  of  12  months. 


§417.476    Waived  conditions. 

The  contract  must  specify  the 
following  information  for  each  of  the 
qualifying  conditions  required  under 
§§  417.410  through  417.418  that  is 
W8;ived  by  HCFA: 

(a)  The  specific  terms  of  the  waiver. 

(b)  The  expiration  date  of  the  waiver. 

(c)  Any  other  information  required  by 
HCFA. 

§  4 1 7.478    Requirements  of  ottter  laws  and 
regulations. 

The  contract  must  provide  that  the 
organization  agrees  to  comply  with — 

(a)  The  requirements  for  PRO  review 
of  services  furnished  to  Medicare 
enrollees  as  set  forth  in  Subchapter  D  of 
this  chapter 

(b)  Sections  1318(a)  and  (c)  of  the  PHS 
Act.  which  pertain  to  disclosure  of 
certain  financial  information: 

(c)  Section  1301(c)(8)  of  the  PHS  Act, 
which  relates  to  liability  arrangements 
to  protect  members  of  the  organization: 
and 

(d)  The  reporting  requirements  in 

S  110.108(j)(i)  of  this  title,  which  pertain 
to  the  monitoring  of  an  organization's 
continued  compliance.  For  purposes  of 
this  paragraph,  references  in  that 
section  to  "HMO"are  also  deemed 
references  to  "CMP". 

§  4 1 7.480    Maintenance  of  records: 
Reasonable  cost  organizations. 

A  contract  with  a  reasonable  cost 
organization  must  provide  that  the 
organization  agrees  to  maintain  books, 
records,  documents,  and  other  evidence 
of  accounting  procedures  and  practices 
that— 

(a)  Are  sufficient  to — 

(1)  Ensure  an  audit  trial:  and 

(2)  Properly  reflect  all  direct  and 
indirect  costs  claimed  to  have  been 
incurred  under  the  contract:  and 

(b)  Include  at  least  records  of  the 
following: 

(1)  Ownership,  organization,  and 
operation  of  the  organization's  financial, 
medical,  and  other  recordkeeping 
systems. 

(2)  Financial  statements  for  the 
current  contract  period  and  three  prior 
periods. 

(3)  Federal  income  tax  or  information 
returns  for  the  current  contract  period 
and  three  prior  periods. 

(4)  Assets  acquisition,  lease,  sale,  or 
other  action. 

(5)  Agreements,  contracts,  and 
subcontracts. 

(6)  Franchise,  marketing,  and 
management  agreements. 

(7)  Schedules  of  charges  for  the 
organization's  fee-for-service  patients. 
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(8)  Matters  pertaining  to  costs  of 
operations;  I 

(9)  Amounts  of  income  received  by 
source  and  payment. 

(10)  Cash  flow  statements. 

(11)  Any  financial  reports  filed  with 
other  Federal  programs  or  State 
authorities. 

§  417.441    Malntenanc*  Of  records:  Risk 
organizations. 

A  contract  with  a  risk  organization 
must  provide  that  the  organization 
agrees  to  maintain,  and  make  available 
to  HCFA  upon  request,  books,  records, 
documents,  and  other  evidence  of 
accounting  procedures  and  practices 
that— 

(a)  Are  sufficient  to- 
ll) Establish  component  rates  of  the 

ACR  for  determining  additional  and 
supplementary  benefits:  and 

(2)  Determine  the  rates  utilized  in 
setting  premiums  for  State  insurance 
agency  purposes;  and 

(b)  Include  at  least  any  records  or 
Tinancial  reports  filed  with  other  Federal 
agencies  or  State  authorities. 

§  417.482    Access  to  faculties  and  records. 

The  contract  must  provide  that  the 
organization  agrees  to  the  following: 

(a)  HHS  may  evaluate,  through 
inspection  or  other  means,  the  quality, 
appropriateness,  and  timeliness  of 
ser\'ices  furnished  under  the  contract  to 
its  Medicare  enrollees. 

(b)  HHS  may  evaluate,  through 
inspection  or  other  means,  the  facilities 
of  the  organization  when  there  is 
reasonable  evidence  of  some  need  for 
that  inspection. 

(c)  HHS,  the  Comptroller  General,  or 
their  designees  may  audit  or  inspect  any 
books  and  records  of  the  organization  or 
its  transferee  that  pertain  to  any  aspect 
of  services  performed,  reconciliation  of 
benefit  liabilities,  and  determination  of 
amounts  payable  under  the  contract. 

(d)  HHS  may  evaluate,  through 
inspection  or  ether  means,  the 
enrollment  and  disenrttllment  records 
for  the  current  contract  period  and  three 
prior  periods,  when  there  is  reasonable 
evidence  of  some  need  for  that 
inspection. 

(e)  In  the  case  of  a  reasonable  cost 
organization,  to  make  available  for  the 
purposes  specified  in  paragraphs  (a),  (b), 
(c),  and  (d)  of  this  section,  its  premises, 
physical  facilities,  and  equipment,  its 
records  relating  to  its  Medicare 
enrollees.  the  records  specified  in 

§  417.480  and  any  additional  relevant 
information  that  HCFA  may  require. 

(f)  That  the  right  to  inspect,  evaluate, 
and  audit,  will  extend  through  three 
years  from  the  date  of  the  final 


settlement  for  any  contract  period 
unless — 

(1)  HCFA  determines  there  is  a 
special  need  to  retain  a  particular  record 
or  group  of  records  for  a  longer  period 
and  notifies  the  organization  at  least  30 
days  before  the  normal  disposition  date: 

(2)  There  has  been  a  termination, 
dispute,  fraud,  or  similar  fault  by  the 
organization,  in  which  case  the  retention 
may  be  extended  to  three  years  from  the 
date  of  any  resulting  final  settlement;  or 

(3)  HCFA  determines  that  there  is  a 
reasonable  possibility  of  fraud,  in  which 
case  it  may  reopen  a  final  settlement  at 
any  time. 

§  4 1 7.484    Requirement  applicable  to 
related  entities. 

(a)  Definition.  As  used  in  this  section, 
"related  entity"  means  any  entity  that  is 
related  to  the  organization  by  common 
ownership  or  control  and — 

(1)  Performs  some  of  the 
organization's  management  functions 
under  contract  or  delegation: 

(2)  Furnishes  services  to  Medicare 
enrollees  under  an  oral  or  written 
agreement;  or 

(3)  Leases  real  property  or  sells 
materials  to  the  organization  at  a  cost  of 
more  than  $2,500  during  a  contract 
period. 

(b)  Requirement.  The  contract  must 
provide  that  the  organization  agrees  to 
require  all  related  entities  to  agree 
that— 

(1)  HHS,  the  Comptroller  General,  or 
their  designees  have  the  right  to  inspect 
evaluate,  and  audit  any  pertinent  books, 
documents,  papers,  and  records  of  the 
subcontractor  involving  transactions 
related  to  the  subcontract;  and 

(2)  The  right  under  paragraph  (b)(1)  of 
this  section  to  information  for  any 
particular  contract  period  will  exist  for  a 
period  equivalent  to  that  specified  in 

§  417.482(f). 

§  4 1 7.488    SDIsdosure  of  Information  and 
confidentiality. 

The  contract  must  provide  that  the 
organization  agrees — 

(a)  To  submit  to  HCFA— 

(1)  All  financial  information  required 
under  §§  417.530  through  417.576  and  for 
final  settlement;  and 

(2)  Any  other  information  necessary 
for  the  administration  or  evaluation  of 
the  Medicare  program. 

(b)  To  comply  with  the  requirements 
set  forth  in  Part  420,  Subpart  C,  of  this 
chapter  pertaining  to  the  disclosure  of 
ownership  and  control  information: 

(c)  To  comply  with  the  requirements 
of  the  Privacy  Act,  as  implemented  by 
45  CFR  Part  5b  and  Subpart  B  of  Part  401 
of  this  chapter,  with  respect  to  any 
system  of  records  developed  in 


performing  carrier  or  intermediary 
functions  under  SS  417.532  and  417.533: 
and 

(d)  To  meet  the  confidentially 
requirements  of  5  405.1026(a)  of  this 
chapter  for  medical  records  and  for  all 
other  information  on  enrollees,  not 
covered  under  paragraph  (c)  of  this 
section,  that  is  contained  in  its  records 
or  obtained  from  HCFA  or  others. 

§  4 1 7.488    Written  notice  of  termlnatkMi. 

A  risk  contract  must  provide  that  if 
the  contract  is  terminated,  the 
organization  agrees  to  give  to  its 
Medicare  enrollees.  and  to  be 
responsible  for  the  cost  of,  the  following 
notices. 

(a)  A  written  notice  of  the  termination 
at  least  60  days  before  the  termination 
date. 

(b)  A  written  description  of 
alternatives  available  for  obtaining 
Medicare  services  after  termination. 

§  417.490    Renewal  contract 

A  contract  with  an  organization  is 
renewed  automatically  for  the  next  12- 
month  period  unless  HCFA  or  the 
organization  decides  not  to  renew,  in 
accordance  with  {  417.492. 

417.492    Nonrenewal  of  contract 

(a)  Nonrenewal  by  the  organization. 
(1)  If  an  organization  does  not  intend  to 
renew  its  contract  it  must — 

(i)  Give  written  notice  to  HCFA  at 
least  90  days  before  the  end  of  the 
current  contract  period; 

(ii)  Notify  each  Medicare  enrollee  by 
mail  at  least  60  days  before  the  end  of 
the  contract  period;  and 

(iii)  Notify  the  general  public  at  least 
30  days  before  the  end  of  the  contract 
period,  by  publishing  a  notice  in  one  or 
more  newspapers  of  general  circulation 
in  each  community  or  county  located  in 
the  organization's  geographic  area. 

(2)  HCFA  may  accept  a  nonrenewal 
notice  submitted  less  than  90  days 
before  the  end  of  a  contract  period  if^ 

(i)  The  organization  notifies  its  , 
Medicare  enrollees  and  the  public  in 
accordance  with  paragraph  (a)(1)  of  this 
section:  and 

(ii)  Acceptance  would  not  otherwise 
jeopardize  the  effective  and  efficient 
administation  of  the  Medicare  program. 

(b)  Nonrenewal  by  HCFA.  If  HCFA 
decides  not  to  renew  a  contract,  it  will 
notify  interested  parties  of  certain 
information,  as  follows: 

(1)  The  organization  at  least  90  days 
before  the  end  of  the  contract  peiod: 

(2)  the  organization's  Medicare 
enrollees  at  least  60  days  before  the  end 
of  the  contract  period; 
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(3)  The  general  public  at  least  30  days 
before  the  end  of  the  contract  period; 
and 

(4)  The  organization  that  if  the 
organization  is  dissatisfied  with  the 
decision,  and  HCFA's  decision  was 
based  on  one  of  the  reasons  specified  in 
§  417.640(c),  the  organization  may 
appeal  that  decision  in  accordance  with 
procedures  specified  in  §§  417.640 
through  417.682. 

§  4 1 7.494    Modification  or  termination  of 
contract 

(a)  Modification  or  termination  by 
mutual  consent.  (1)  HCFA  and  an 
organization  may  modify  or  terminate  a 
contract  at  any  time  by  written  mutual 
consent. 

(2)  If  the  contract  is  modified,  the 
organization  must  notify  its  Medicare 
enrollees  of  any  changes  that  HCFA 
determines  are  appropriate  for 
notification. 

(3)  If  the  contract  is  terminated,  the 
organization  must  notify  its  Medicare 
enrollees.  and  HCFA  will  notify  the 
general  public,  at  least  30  days  before 
the  termination  date. 

(b)  Termination  by  HCFA.  (1)  HCFA 
may  terminate  a  contract  for  any  of  the 
following  reasons: 

(i)  The  organization  has  failed 
substantially  to  carry  out  the  terms  of 
the  contract. 

(ii)  The  organization  is  carrying  out 
the  contract  in  a  manner  that  is 
inconsistent  with  the  effective  and 
efficient  implementation  of  section  1876 
of  the  Act. 

(iii)  PHS  determines  that  the 
organization  no  longer  meets  the 
applicable  conditions  necessary  to 
quahfy  as  an  eligible  organization  under 
section  1876  of  the  Act  and  this  subpart. 

(2)  If  HCFA  determines  that  a  contract 
will  be  terminated,  it  will  send  written 
notice  to  the  organization  and  indicate 
the  organization's  right  to  appeal  that 
determination  in  accordance  with  the 
procedures  specified  in  §§  417.640 
through  417.682. 

(3)  An  organization  with  a  risk 
contract  must  notify  its  Medicare 
enrollees  of  the  termination  as  described 
in  §  417.488. 

(4)  HCFA  will  notify  the 
organization's  Medicare  enrollees  and 
the  general  public  of  the  termination  at 
least  30  days  before  the  termination 
date. 

(c)  Termination  by  the  organization. 
The  organization  may  terminate  the 
contract  if  HCFA  has  failed 
substantially  to  carry  out  the  terms  of 
the  contract. 

(1)  The  organization  must  notify 
HCFA  at  least  90  days  before  the 
effective  date  of  the  termination  and 


must  include  in  its  notice  the  reasons  for 
the  termination. 

(2)  The  organization  must  notify  its 
Medicare  enrollees  of  the  termination  at 
least  60  days  before  the  termination 
date.  Risk  organizations  must  also 
provide  a  written  description  of 
alternatives  available  for  obtaining 
Medicare  services  after  termination  of 
the  contract.  The  organization  is 
responsible  for  the  cost  of  these  notices. 

(3)  The  organization  must  notify  the 
general  public  of  the  termination  at  least 
30  days  before  the  termination  date. 

(4)  The  contract  will  be  terminated 
effective  60  days  after  the  notice  to 
Medicare  enrollees  is  mailed,  as 
required  in  paragraph  (c)(2]  of  this 
section. 

(5)  HCFA's  liability  for  payment  ends 
as  specified  in  §  417.460(c). 

Change  of  Ownership  and  Leasing  of 
Facilities. 

!  4 1 7.520    General  provisione. 

(a)  Definitions.  As  used  in  this 
subpart — 

Lessee  means  the  entity  to  which  an 
organization  leases  all  or  part  of  its 
facilities. 

Lessor  means  the  organization  that 
leases  all  or  part  of  its  facilities  to 
another  entity. 

Novation  agreement  means  a 
document  executed  and  signed  by  the 
current  owner  of  the  organization,  the 
proposed  new  owner,  and  HCFA.  under 
which  HCFA  recognizes  the  new  owner 
as  the  successor  in  interest  to  the 
current  owner's  Medicare  contract. 

(b)  Basic  rules — (1)  Change  of 
ownership.  Except  as  provided  in 
paragraph  (b){3)(ii)  of  this  section,  a 
change  of  ownership  of  an  organization 
makes  its  Medicare  contract  invalid 
with  respect  to  the  period  following  the 
change  of  ownership,  unless  there  is  a 
novation  agreement. 

(2)  Effect  of  change  without  novation 
agreement.  If  the  new  owner  wishes  to 
participate  in  the  Medicare  program,  it 
must  notify  HCFA  of  the  change  of 
ownership  and  apply  for  and  enter  into 

a  contract  in  accordance  with  S$  417.472 
through  417.488. 

(3)  Advance  notice  of  HCFA.  (i)  An 
organization  with  a  contract  under  this 
subpart  that  is  considering  or 
negotiating  a  change  of  ownership  must 
notify  HCFA  at  least  60  days  before  the 
anticipated  change. 

(ii)  If  the  organization  fails  to  provide 
the  required  notice  to  HCFA  timely,  it 
will  continue  to  be  liable  for  capitation 
payments  HCFA  makes  to  it  on  behalf  of 
Medicare  enrollees  after  the  date  of 
change  of  ownership. 


§  417.521    What  constitutes  change  of 
ownership. 

(a)  Partnership.  The  removal, 
addition,  or  substitution  of  a  partner, 
unless  the  partners  expressly  agree 
otherwise  as  permitted  by  applicable 
State  law,  constitutes  a  change 
ownership. 

(b)  Unincorporated  sole 
proprietorship.  Transfer  of  title  and 
property  to  another  party  constitutes 
change  of  ownership. 

(c)  Corporation.  (1)  The  merger  of  the 
organization's  corporation  into  another 
corporation  or  the  consolidation  of  the 
organization  with  one  or  more  other 
corporations,  resulting  in  a  new 
corporate  body,  constitutes  a  change  of 
ownership. 

(2)  Transfer  of  corporate  stock  or  the 
merger  of  another  corporation  into  the 
organization's  corporation  with  the 
organization  surviving,  does  not 
ordinarily  constitute  change  of 
ownership. 

$417,522    Novation  agreement 
requirementa. 

(a)  Conditions  for  HCFA  approval  of  a 
novation  agreement.  HFCA  will  approve 
a  novation  agreement  if  the  following 
conditions  are  met: 

(1)  Adva.iCe  notification.  The 
organization  notifies  HCFA  at  least  60 
days  before  the  date  of  the  proposed 
change  of  ownership. 

(2)  Advanoe  submittal  of  agreement. 
The  organization  submits  to  HCFA,  at 
least  30  days  before  the  proposed 
change  of  ownership  date,  three  signed 
copies  of  the  novation  agreement 
containing  the  provisions  specified  in 
paragraph  (b)  of  this  section,  and  one 
copy  of  other  relevant  documents 
required  by  HCFA. 

(3)  HCFA 's  determination.  HCFA 
determines  that — 

(i)  The  proposed  new  owner  is  in  fact 
a  successor  in  interest  to  the  contract; 

(ii)  Recognition  of  the  new  owner  as  a 
successor  in  interest  to  the  contract  is  in 
the  best  interest  of  the  Medicare 
program;  and 

(iii)  The  Assistant  Secretary  of  Health 
has  certified  that  successor  organization 
meets  the  PHS  requirements  to  qualify 
as  an  eligible  organization. 

(b)  Provisions  of  a  novation 
agreement — (1)  Assumption  of  contract 
obligations.  The  new  owner  must 
assume  all  obligations  under  the 
contract. 

(2)  Waiver  of  right  to  reimbursement. 
The  previous  owner  must  waive  its 
rights  to  reimbursement  for  covered 
services  furnished  during  the  rest  of  the 
current  contract  period. 

(3)  Guarantee  of  performance. 
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(i)  The  previous  owner  must  guarantee 
performance  of  the  contract  by  the  new 
owner  during  the  contract  period;  or 

(ii)  The  new  owner  must  post  a 
performance  bond  that  is  satisfactory  to 
HCFA. 

(4)  Records  Access.  The  previous 
owner  must  agree  to  make  its  books  and 
records  and  other  necessary  information 
available  to  the  new  owner  and  to 
1 ICFA  to  permit  an  accurate 
determination  of  costs  for  the  final 
settlement  of  the  contract  period. 

;;  417.523    Effect  ct  leasing  of  an 
organization's  facilities. 

(a)  Effect  of  lessee  stutus.  If  an 
organization  leases  all  or  part  of  its 
facilities  to  another  entity,  the  lessee 
does  not  acquire  eligible  organization 
f-tatus  under  section  1876  of  the  Act. 

(b)  Effect  of  lease  of  all  facilities.  (I) 
If  an  organization  leases  all  of  its 
facilities  to  another  entity,  the  contract 
terminates.  i 

(2)  If  the  lessee  wishes  to  participate 
in  Medicare  as  an  eligible  (jrganization. 
it  must  apply  for  and  enter  into  a 
contract  in  accordance  with  this 
subpart. 

(c)  Effect  of  partial  Ikase  of  facilities. 
If  the  organization  leases  part  of  its 
facilities  to  another  entity,  its  contract 
with  HCFA  remains  in  effect  while 
HCFA  surveys  the  organization  to 
determine  whe(her  it  continues  to  be  in 
ccmpliance  with  the  requirements  and 
qualifying  conditions  specified  in 

§§  417.410  through  417^16. 

General  Reimbursement  Rules 

S  417.524    Payment  to  eligible 
organizations:  General. 

(a)  Basic  rule.  The  pfiyments  made  to 
an  eligible  organization  in  accordance 
with  the  provisions  of  this  subpart  for 
furnishing  covered  Medicare  services 
are  in  lieu  of  any  payment  that  would 
otherwise  be  made  to  k  beneficiary  or 
the  organization  under  sections  1814(b) 
and  1833(a)  of  the  Act. 

(b)  Basis  of  paymer.i.  Reimbursement 
to  eligible  organizations  is  made  on 
either  a  reasonable  co^t  basis  or  a  risk 
basis  depending  on  th(J  type  of  contract 
the  organization  has  with  HCFA.  In 
certain  cases,  organizations  that  have 
contracted  on  a  rir.k  basis  also  receive 
reimbursement  on  a  reasonable  cost 
basis  for  certain  Medicare  enroUees. 
(See  §  417.444  for  a  discussion  of  this 
provision.) 


§  4 1 7.526    Payment  for  covered  service*. 

Sections  417.530  through  417.576  set 
forth  the  principles  that  HCFA  follows 
in  determining  Medicare  reimbursement 
to  an  eligible  organization  that  has  a 
reasonable  cost  contract.  Sections 


417.580  through  417.596  describe  the  per 
capita  method  of  Medicare 
reimbursement  to  eligible  organizations 
that  contract  on  a  risk  basis. 

§  417.528    Payment  for  covered  services- 
Medicare  not  primary  payor. 

(a)  HCFA  may  not  reimburse  an 
organization  for  services  to  the  extent 
that  Medicare  is  not  the  primary  payor 
under  the  provisions  of  section  1862(b) 
of  the  Act.  The  circumstances  under 
which  an  organization  may  charge,  or 
authorize  a  provider  to  charge,  for 
covered  Medicare  services  where 
Medicare  is  not  the  primary  payor  are 
stated  in  paragraphs  (b)  and  (c)  of  this 
section. 

(b)  If  a  Medicare  enroliee  receives 
otherwise  covered  services  from  an 
eligible  organization  for  which  the 
enroliee  is  entitled  to  benefits  under  a 
State  or  Fedcrnl  worker's  compen.sation 
law  or  plan,  an  automobile  medical,  or 
no-fa u!t  insurance,  or  any  liability 
insurance  pclicy  or  plan,  including  a 
self-insured  plan,  the  organization  may 
charge,  or  authorize  a  provider  that 
fu.Tiishcd  the  service  to  charge — 

(1)  The  insurance  carrier,  employer,  or 
other  eniity  that  is  liable  to  pay  for  these 
ser\'ices;  or 

(2)  The  Medicare  enroliee.  to  the 
extent  that  he  or  she  has  been 
compensated  under  the  law  or  policy. 

(c)  An  eligible  organization  may 
charge  an  employer  group  health  plan 
for  covered  services  furnished  by  the 
organization  to  a  Medicare  enroliee  and 
may  charge  the  Medicare  enroliee  to  the 
extent  that  he  or  she  has  been 
reimbursed  by  the  employer  group 
health  plan  for  these  covered  ser\ices 

if- 

(1)  The  Medicare  enroliee  is  covered 

l)y  the  group  health  plan;  and 

(2)  HCFA  is  not  permitted  to  make 
payment  for  the  covered  services 
furnisSed  under  the  provisions  of 
sections  1862(b)(2)  or  1362(b)(3J(A)(i)  of 
the  Act. 

(d)  An  organization  must — 

(1)  Identify  payors  that  are  primary  to 
Medicare  under  section  lB62(b)  of  the 
Act; 

(2)  Determine  the  amounts  payable  by 
these  payors;  and 

(3)  Coordinate  the  benefits  of  its 
Medicare  enrollees  with  these  payors. 

Reasonable  Cost  Reimbursement 

§  4 1 7.530    Basis  and  scope. 

Sections  417.530  through  417.576  set 
forth  the  principles  that  HCFA  follows 
in  determining  the  amount  it  will  pay  to 
an  organization  for  services  furnished 
by  the  organization  to  its  Medicare 
enrollees  for  whom  HCFA  reimburses 
the  organization  on  a  reasonable  cost 
basis  (or  under  section  1886  of  the  Act. 


as  applicable).  These  principles  are 
based  on  sections  1861(v)  and  1876  of 
the  Act  and  are,  for  the  most  part,  the 
same  as  those  set  forth  in  Subpart  D  of 
Part  405  of  this  chapter  for 
reimbursement  of  provider  costs  on  a 
reasonable  cost  basis. 

§  41 7.531     Hospice  care  services. 

(a)  If  a  Medicare  enroliee  of  an 
organization  with  a  reasonable  cost 
contract  makes  an  election  under 

§  418.24  of  this  chapter  to  receive 
hospice  care  services,  reimbursement 
for  these  services  is  made  to  the  hospice 
participating  in  the  Medicare  program 
that  furnishes  the  services  in 
accordance  with  Part  418  of  this  chapter. 

(b)  While  the  enrollee's  hospice 
election  is  in  effect,  the  organization 
may  be  reimbursed  on  a  reasonable  cost 
basis  for  only  the  following  covered 
Medicare  services  furnished  to  the 
Medicare  emollee: 

(1)  Services  of  the  enrollee's  attending 
physician  if  the  physician  is  an 
employee  or  contractor  of  the 
organization  and  is  not  employed  by  or 
under  contract  to  the  enrollee's  hospice. 

(2)  Services  not  related  to  the 
treatment  of  the  terminal  condition  for 
which  hospice  care  was  elected  or  a 
condition  related  to  the  terminal 
condition. 

§  417.532    General  considerations. 

(a)  Conditions  and  criteria  for 
reimbursement.  (1)  The  costs  incurred 
by  the  organization  to  furnish  services 
covered  by  Medicare  are  reimbursable  if 
they  are — 

(i)  Proper  and  necessary; 

(ii)  Reasonable  in  amount;  and 

(iii)  Execpt  as  provided  in  §  417.550. 
appropriately  apportioned  among  the 
organization's  Medicare  enrollees,  other 
enrollees.  and  nonenrolled  patients. 

(2)  In  determining  fair  and  equitable 
reimbursement  for  the  organizations. 
HCFA  generally  applies  the  cost 
reimbursement  principles  set  forth  in 

§  405.402  (a)  and  (b)  of  this  chapter. 

(3)  Except  as  specified  in  paragraph 
(a)(4)  of  this  section,  in  judging  whether 
costs  are  reasonable,  HCFA  applies  the 
weighted  average  to  the  AAPCCs  of 
each  class  of  the  organization's 
Medicare  enrollees  (as  defined  in 

§  417.582)  for  the  organization's 
geographic  area  as  an  absolute 
limitation  on  the  total  amount  payable. 

(4)  For  contract  periods  beginning 
before  January  1, 1986.  an  entity  with  an 
existing  cost  contract  is  not  subject  to 
the  reimbursement  limitation  specified 
in  paragraph  (a)(3)  of  this  section.  In 
judging  whether  costs  for  these 
organizations  are  reasonable,  HCFA 
may  consider  the  per  capital  costs 
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incurred  by  the  organization  for  its 
Medicare  enrollees  in  relation  to  the 
AAPCC  for  the  organization's 
geographic  area  or  a  similar  area.  In 
those  cases,  HCFA  will  use  the  AAPCC 
as  a  general  guideline  for  reimbursement 
to  a  reasonable  cost  organization  rather 
than  as  a  reimbursement  limitation. 

(b)  Method  and  amount  of 
reimbursement  to  the  organization.  (1) 
HCFA  makes  interim  per  capita 
payments  each  month  for  each  Medicare 
enrollee.  equivalent  to  the  interim  per 
capita  cost  rate  determined  in 
accordance  with  %  417.570. 

(2)  HCFA  adjusts  the  interim  per 
capita  rate  as  necessary  during  the 
contract  period  and  makes  Hnal 
adjustments  at  the  end  of  the  contract 
period. 

(3)  In  determining  the  amount  due  the 
organization.  HCFA  deducts  from  the 
reasonable  cost  actually  incurred  by  the 
orgdnizatiun  for  covered  services 
furnished  to  its  Medicare  enrollees.  an 
amount  equal  to  the  actuarial  value  of 
the  applicable  Medicare  Part  A  and  Part 
B  deductible  and  coinsurance  amounts 
that  would  have  applied  to  the  covered 
services  for  which  payment  is  being 
made  if  these  enrollees  had  not  enrolled 
in  the  organization  or  another  eligible 
organization. 

(c)  Election  by  organization.  An 
organization  must  elect,  on  an  individual 
provider  basis,  one  of  the  following 
methods  for  reimbursement  for  hospital 
and  SNF  services  it  furnishes  to 
Medicare  enrollees: 

(1)  Direct  payment  by  HCFA. 

(2)  Direct  payment  by  the 
organization. 

(d)  Notice  of  election.  The  election 
must  be  made  in  writing  before  the 
beginning  of  the  contract  period  and  is 
binding  for  that  period. 

(e)  Reimbursement  by  organization.  If 
the  organization  elects  to  pay  providers 
directly,  as  provided  in  paragraph  (c)  of 
this  section,  it  must — 

(1)  Determine  the  eligibility  of  its 
Medicare  enrollees  to  receive  covered 
services  through  the  organization; 

(2)  Make  proper  coverage  decisions 
and  appropriate  payments,  in 
accordance  with  \%  421.100  and  421.200 
of  this  chapter,  for  the  services 
furnished  to  its  Medicare  enrollees: 

(3)  Ensure  that  providers  maintain  and 
furnish  appropriate  documentation  of 
physician  certification  and 
recertification,  to  the  extent  required 
under  Subpart  P  of  Pai  i  406  of  this 
chapter  and 

(4)  Carry  out  any  other  procedures 
required  by  HCFA. 

(f)  Review  of  organization's  bill 
processing  capabilities.  If  the 
organization  elects  to  pay  providers 


directly.  HCFA  will  determine  whether 
the  organization  has  the  experience  and 
capability  to  carry  out  the 
responsibilities  specified  in  paragraph 
(e)  of  this  section  in  an  efficient  and 
effective  manner. 

(g)  Direct  reimbursement  by  HCF.A. 
Under  the  election  specified  in 
paragraph  (c)(1)  of  this  section,  HCFA 
pays  a  provider  for  the  covered  services 
it  furnishes  to  the  organization's 
Medicare  enrollees  on  a  reasonable  cost 
basid  or  on  the  basis  of  prospectively 
determined  rates,  whichever  is 
applicable  to  that  provider  as  described 
in  Subpart  D  of  Part  405  of  this  chapter. 
HCFA  will  deduct  these  payments  and 
any  other  payments  made  by 
intermediaries  or  carriers  on  behalf  of 
the  organization  (for  example,  payments 
for  emergency  or  urgently  needed 
services  made  under  S  417  558(a))  in 
computing  the  payment.s  tn  the 
organization  under  paragraph  (b)  of  this 
section. 

[h]  Reimbursement  for  services 
furnished  to  Medicare  beneficiarit's  not 
enrolled  in  the  organization.  HCFA 
reimburses  the  organization  for  services 
it  furnishes  to  Medicare  benericiaries 
who  are  not  its  enrollees  through  the 
organization's  Medicare  intermediary  or 
carrier,  as  appropriate. 

§  41 7.533    Part  B  carrier  responsibilitia*. 

In  paying  for  Part  B  services  furnished 
to  its  enrollees  by  suppliers,  the 
organization  is  responsible  for — 

(a)  Determining  the  eligibility  of 
individuals  to  receive  those  services 
through  the  organization: 

(b)  Making  proper  coverage  decisions 
and  appropriate  payment  as  authorized 
under  §  421.200  of  this  chapter  for  the 
services  for  which  its  Medicare 
enrollees  are  eligible:  and 

(c)  Carrying  out  any  other  procedures 
that  HCFA  may  require. 

§417.534    AHowabt*  costa. 

(a)  Definition — Allowable  cois's 
means  the  direct  and  indirect  costs, 
including  normal  standby  costs  incurred 
by  the  organization,  that  are  proper  and 
necessary  for  efficient  delivery  of 
needed  health  care  services.  They 
include  the  costs  of  furnishing  services 
to  the  organization's  Medicare  enrollees. 
other  enrollees.  and  nonenrolied 
patients,  which  are  typical  "provider" 
costs,  and  costs  (such  as  marketing, 
enrollment,  membership,  and  operation 
of  the  organization)  that  are  peculiar  to 
health  care  prepayment  organizations. 

(b)  Basic  rules.  (1)  The  allowability  of 
an  organization's  costs  for  furnishing 
services  is  generally  determined  in 
accordance  with  principles  applicable  to 
provider  costs,  as  set  forth  in  §  417.536, 


(2)  The  allowability  of  other  costs  is 
determined  in  accordance  with 
principles  set  forth  in  JS  417.538  through 
417.550. 

(3)  Costs  for  covered  services  for 
which  Medicare  is  not  the  primary 
payor,  as  described  in  §  417.528.  are  not 
allowable. 

§417.536    Provider  cost  reimbursement 
principles  applicable  to  ttie  organizations. 

(a)  Applicability.  Unless  otherwise 
specified  in  this  subpart,  the  principles 
or  reasonable  cost  reimbursement  set 
forth  in  Subpart  D  of  Part  405  of  this 
chapter  are  applicable  to  the 
organi7ation's  costs  when  incurred  by 
an  organization  or  by  providers  of 
services  and  other  facilities  owned  or 
operated  by  the  organization,  or  related 
to  the  organization  by  common 
ownership  or  control.  This  most 
common  examples  of  these  costs  are  set 
forth  in  this  section, 

(b)  Depreciation.  An  appropriate 
allowance  for  depreciation  on  buildings 
and  equipment  is  an  allowable  cost,  in 
accordance  with  SS  405.415.  405.417.  and 
405.418  or  this  chapter. 

(c)  Interest  expense.  Necessary  and 
proper  interest  on  both  current  and 
capital  indebtedness  is  an  allowable 
cost,  in  accordance  with  %  405.419  of  this 
chapter. 

(d)  Cost  of  educational  activities.  An 
appropriate  part  of  the  net  cost  of 
approved  educational  activities  of  a 
provider  or  other  health  care  facility 
owned  or  operated  by  an  organization  is 
an  allowable  cost  in  accordance  with 

S  405.4.21  of  this  chapter, 

(e)  Compensation  of  owners.  An 
appropriate  amount  of  compensation  for 
services  of  owners  is  an  allowable  cost, 
if  the  services  are  actually  performed 
and  are  necessary,  as  specified  in 

S  40.5.42H  of  this  chapter. 

(0  Bad chbt.i.  (1)  In  accordance  wilh 
S  405.420  of  this  chapter,  bad  debts  are 
deductions  from  revenue  and  may  be 
included  as  allowable  costs  only  if — 

(i)  They  are  attributable  to  Medicare 
deductible  and  coinsurance  amounts  for 
which  the  Medicare  enrollee  is  liable, 
and 

(ii)  The  organization  has  made  a 
reasonable,  but  unsuccessful,  effort  to 
collect  those  amounts, 

(2)  If  all  or  part  of  the  deductible  and 
coinsurance  amounts  is  payable  through 
a  monthly  premium  or  other  periodic 
payment,  the  amount  allowed  as  a  bad 
debt  may  not  exceed  three  times  the 
monthly  rate  for  the  actuarial  value  of 
the  deductible  and  coinsurance 
amounts,  or  its  equivalent,  if  the 
periodic  payment  is  on  other  than  a 
monthly  basis. 


Rexi 
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(3)  Any  bad  debt  related  to  a  service 
furnished  to  a  Medicare  enroUee  or  the 
organization,  and  claimed  on  a  cost 
report  submitted  for  reimbursement  by  a 
provider  or  other  facility  reimbursed  on 
a  cost  basis,  may  not  he  claimed  as  a 
bad  debt  by  the  organization. 

(g)  Charity  and  courtesy  allowances. 
As  specified  in  S  405.420  of  this  chapter, 
charity  and  courtesy  allowances  are 
deductions  for  revenue  and  may  not  be 
included  as  allowable  costs. 

(h)  Research  costs.  As  specified  in 
§  405.422  of  this  chapter,  costs  incurred 
for  research  purposes,  over  and  above 
patient  care,  are  not  allowable  costs. 

(i)  Value  of  services  ofnonpaid 
workers.  The  value  of  services  of 
nonpaid  workers  of  an  organization  is 
not  an  allowable  cost,  except  as 
provided  in  §  405.425  of  this  chapter. 

(j)  Purchase  discounts  and  allowances 
and  refund  of  expenses.  Discounts  and 
allowances  that  an  organization 
receives  on  purchases  of  goods  and 
services  and  refunds  of  previous 
expense  payments  must  be  deducted 
from  the  costs  to  which  they  relate,  in 
accordance  with  §  405,425  of  this 
chapter. 

(k)  Cost  to  related  organizations.  (1) 
The  costs  of  services,  facilities,  or 
supplies  furnished  to  an  organization  by 
a  related  entity  are  allowable  at  the  cost 
to  the  related  entity  in  accordance  with 
§  405.427  of  this  chapter. 

(2)  An  entity  is  not  considered  related 
to  the  organization  merely  because — 

(i)  It  has  a  risk  or  incentive  agreement 
under  which  the  organization 
reimburses  or  compensates  the  entity  for 
8er\'ice8  it  furnishes  to  the 
organizations's  enroUees;  or 

(ii)  Substantially  all  the  services  the 
entity  furnishes  are  furnished  to  the 
organization's  enroUees. 

(3)  However,  an  entity  described  in 
paragraph  (k)(2)  of  this  section  and  an 
organization  are  considered  related  if 
either  of  thtm  is  in  a  position  to  exercise 
significant  management  or  ownership 
influence  or  control  over  the  other. 

(I)  Return  on  equity  capital  of 
proprietary  providers  owned  by  the 
organization.  An  allowance  for  a 
reasonable  return  on  equity  capital 
invested  and  used  in  providing  services 
is  allowable  in  addition  to  the 
reasonable  cost  of  services  furnished  by 
a  proprietary  provider  owned  by  the 
organization.  The  amount  of  the 
allowance  is  determined  in  accordance 
with  i  405.429  of  this  chapter. 

(m)  Limitations  on  reimbursement. 
Medicare  payment  for  covered  services 
furnished  by  entities  owned  by  or 
operated  by,  or  related  to,  an 
organization  reimbursed  on  a 
reasonable  cost  basis  is  subject  to 


certain  provisions  of  Subparts  D  and  E 
of  Part  405  of  this  chapter  that  pertain  to 
reasonable  cost  and  reasonable  charge. 
Those  provisions  include,  but  are  not 
necessarily  limited  to,  the  following: 

(1)  For  ESRD  treatment,  the 
limitations  authorized  under  §§  405.439, 
405.542,  and  405.544  of  this  chapter. 

(2)  For  services  of  physical, 
occupational,  and  speech  therapists  and 
other  therapists  and  nonphysician 
health  specialists,  the  limitations  set 
forth  in  S  405.432  of  this  chapter. 

(3)  For  drugs,  the  allowable  cost  as 
determined  under  S  405.433  of  this 
chapter. 

(4)  The  overall  cost  limits  established 
in  accordance  with  §  405.460  of  this 
chapter. 

(5)  The  limitation  to  the  lesser  of 
reasonable  cost  or  customary  charges, 
as  set  forth  in  §  405.455  of  this  chapter. 

§  417.538    Enrollment  and  marketing  costs. 

(a)  Principle.  Enrollment  and 
marketing  costs  incurred  by  an 
organization  in  the  course  of  performing 
the  activities  described  in  §§  417.426 
through  417.436  are  allowable  as 
provided  in  this  section. 

(b)  Definition.  Allowable  enrollment 
and  marketing  costs  are  those  necessary 
and  proper  costs  incurred  in  offering  the 
organization's  plan  to  potential 
enroUees  in  accordance  with  this  part. 
Those  costs  include  selling,  advertising, 
promotional,  and  other  marketing  costs 
and  may  not  exceed  an  amount  that 
would  be  incurred  by  a  prudent  and 
cost-conscious  management. 

(c)  Application.  Enrollment  and 
marketing  costs  are  allowable,  whether 
incurred  directly  by  organization  staff  or 
under  contract  with  marketing 
specialists  or  other  outside  consultants. 

(d)  Reimbursement  limitation.  The 
relatively  higher  costs  that  an 
organization  is  likely  to  incur  in  initially 
offering  its  plan  to  Medicare 
beneficiaries  are  taken  into  account  in 
determining  whether  enrollment  and 
marketing  costs  are  reasonable  in 
amount.  However,  if  such  costs  exceed 
amounts  that  would  be  paid  by  prudent 
management,  the  excess  is  not 
allowable. 

§417.540    Membership  coat*. 

(a)  Principle.  Membership  costs  are 
allowable  if  incurred  in  maintaining  and 
servicing  subscriber  contracts  for 
prepayment  enroUees. 

(b)  Kind  of  costs  included. 
Membership  costs  include,  but  are  not 
limited  to,  reasonable  costs  incurred  in 
connection  with  maintaining  statistical, 

.  financial,  and  other  data  on  enroUees. 


§417^2    Reinaurance  costs. 

Reinsurance  costs  are  not  allowable. 

§  417.S44    Physicians'  services  furnished 
directly  by  the  organization. 

(a)  Principles.  Conpensation  paid  by 
an  organization  to  physicians  is  an 
allowable  cost  to  the  extent  that  it  is 
commensurate  with  the  compensation 
paid  for  similar  services  performed  by 
similar  physicians  practicing  in  the  same 
or  a  similar  locality.  Physician 
compensation  may  take  various  forms, 
but  the  aggregate  compensation 
allowable  must  be  reasonable  in 
relation  to  the  services  personaUy 
furnished.  If  aggregate  physician 
compensation  costs  exceed  what  is 
normally  incurred,  the  excess  is  not  a 
reasonable  cost. 

(b)  Application.  In  determining  the 
allowability  of  the  costs  of  physicians' 
services,  the  cost  of  personal  services 
(for  example,  expenses  attributable  to 
salaries,  wages,  incentive  payments, 
fringe  benefits]  must  be  distinguished 
from  the  cost  of  nonpersonal  services 
(for  example,  expenses  attributable  to 
facilities,  equipment,  support  personnel, 
supplies).  To  be  allowable, 
compensation  must  be  reasonable  in 
relation  to  the  personal  services 
furnished. 

§  417.546    Physicians'  services  and  other 
Part  B  supplier  services  furnished  under 
arrangements. 

(a)  General  principle.  Except  as 
specified  in  paragraph  (b)  of  this 
section,  the  amount  paid  by  an 
organization  for  physicians'  services 
and  other  Part  B  supplier  services 
furnished  under  arrangements  is  an 
allowable  cost  to  the  extent  it  is 
reasonable.  Costs  are  considered 
reasonable  if  they — 

(1)  Do  not  exceed  those  that  a  prudent 
and  cost-conscious  buyer  would  incur  to 
purchase  those  services;  and 

(2)  Are  comparable  to  costs  incurred 
for  similar  services  furnished  by  similar 
physicians  or  other  suppliers  in  the 
same  or  a  similar  geographic  area. 

(b)  Special  limitation  for  entities  with 
existing  cost  contracts.  For  entities  with 
existing  cost  contracts,  the  provisions  of 
this  paragraph  apply  for  contract 
periods  beginning  before  January  1. 
1986. 

(1)  If  the  organization  pays  for 
"^  physicians'  services  and  other  Part  B 
supplier  services  on  other  than  a  fee-for- 
service  basis — 

(i)  Except  as  specified  in  paragraph 
(b)(l)(ii)  of  this  section,  the  costs 
incurred  by  the  organization  may  be 
considered  reasonable  if  they — 
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(A)  Do  not  exceed  those  that  a 
prudent  and  cost-conscious  buyer  would 
incur  to  purchase  those  services;  and 

(B)  Are  comparable  to  costs  incurred 
for  similar  servires  furnished  by  similar 
physicians  or  other  suppliers  in  the 
same  or  a  similar  locality. 

(ii)(A)  If  a  physician  group  to  whom 
the  organization  makes  payment 
compensates  its  physicians  on  a  fee-for- 
service  basis,  the  organization's 
payment  to  the  group  may  not  exceed 
the  reasonable  charges  for  those 
services,  as  defined  in  Subpart  E  of  Part 
405  of  this  chapter. 

(B)  Payment  in  excess  of  the  limits 
specified  in  paragraph  (b)(l](ii)(A]  of 
this  sei^tien  is  allowable  if  the  group  has 
procedure  s  under  which  members  of  the 
group  accrnt  i:ffective  incentives,  such 
as  risk-sharing,  designed  to  avoid 
unnecessary  or  unduly  costly  utilization 
of  health  services.  In  such  cases,  the 
amount  paid  by  the  organization  is 
considered  reasonable  if  it  meets  the 
conditions  specified  in  paragraph 
(b)(lKi)  of  this  section. 

(2)  If  the  organization  pays  for 
physicians'  services  and  other  Part  B 
supplier  services  on  a  fee-for-service 
basis — 

(i)  Except  as  specified  in  paragraph 
(b)(2)(ii)  of  this  section,  the  costs 
incurred  by  the  organization  are 
considered  reasonable  if  they  do  not 
exceed — 

(A)  The  reasonable  charges  for  those 
services,  as  defined  in  Subpart  E  of  Part 
405  of  this  chapter  and 

(B)  The  amount  that  HCFA  would  pay 
for  those  services,  if  they  *vere  furnished 
to  beneficiaries  who  are  not  enrolled  in 
the  organization  and  who  receive  the 
services  from  sources  other  than 
providers  of  services  or  other  entities 
that  are  reimbursed  on  a  reasonable 
cost  basis. 

(ii)  Payment  to  a  physician  group 
organized  on  an  individual-practice 
basis  is  not  subject  to  the  limitations 
specified  in  paragraph  (b)|2)(i)  of  this 
section  if  the  group  pays  its  physicians 
on  a  fee-for-service  basis  and  has 
procedures  under  which  the  members  of 
the  group  accept  elective  incentives, 
such  as  risk-sharing,  designed  to  avoid 
unnecessary  or  unduly  costly  utilization 
of  health  services.  In  such  cases,  the 
amount  paid  by  the  organization  is 
considered  reasonable  if  it  meets  the 
conditions  specified  in  paragraph 
(b)(l)(i)  of  this  section. 

§417.54«    Provider  services  through 
arrangements. 

(a)  Principle.  The  cost  incurred  by  an 
organization  for  covered  services 
furnished  under  arrangement  with  a 
provider  is  allowable  to  the  extent  that 


it  would  be  allowable  and  reimbursable 
under  Subpart  D  of  Part  405  of  this 
chapter,  unless,  upon  the  organization's 
petition  to  HCFA,  the  organization  can 
demonstrate  to  HFCA's  satisfaction  that 
payment  in  excess  of  the  amount 
authorized  under  Subpart  D  of  Part  405 
of  this  chapter  is  justified  on  the  basis  of 
advantages  gained  by  the  organization, 
(b]  Application.  An  advantage  gained 
must  represent  a  real  and  tangible 
benefit  received  by  the  organization  for 
the  excess  cost  incurred,  and  any  excess 
payment  is  subject  to  other  applicable 
requirements  of  Part  405  of  this  chapter, 
including  tests  of  reasonableness.  For 
example,  in  the  case  of  an  arrangement 
an  organization  has  with  a  provider  that 
is  located  outside  the  organization's 
geographic  area  and  that  is  not  related 
to  the  organization  by  common 
ownership  or  control,  payment  of  the 
provider's  charges  to  the  organization 
(rather  than  the  provider's  reasonable 
cost  as  determined  under  Subpart  D  of 
Part  405  of  this  chapter)  may  be  justified 
in  exchange  for  the  advantages  of  not 
having  to  incur  the  administrative  costs 
of  determining  the  provider's  reasonable 
cost  and  of  making  a  more  timely  final 
settlement  with  the  organization. 
However,  repayment  of  the  provider's 
charges  would  be  acceptable  only  if — 

(1)  The  provider  furnishes  services  to 
the  organization's  enrollees  infrequently; 

(2)  "The  charges  represent  an 
insignificant  portion  of  total  Medicare 
reimbursement  to  the  organization;  and 

(3)  The  charges  do  not  exceed  the 
customary  charges  by  the  provider  to  its 
other  patients  for  similar  services. 

§  4 1 7.550    Special  Medicare  program 
requirements. 

(a)  Principle.  Except  as  specified  in 
paragraph  (d)  of  this  section.  Medicare 
reimburses  the  total  reasonable  cost 
incurred  by  an  organization  for 
activities  specified  in  this  section  that 
are  solely  for  Medicare  purposes  and 
unique  to  Medicare  contracts  under 
section  1876  of  the  Act. 

(b)  Application.  The  following  costs 
are  reimbursed  in  full  for  cost- 
reimbursed  Medicare  enrollees: 

(1)  The  reasonable  cost  of  reporting 
data  concerning  increases  and 
decreases  in  Medicare  enrollment. 

(2)  The  reasonable  cost  incurred, 
solely  for  Medicare  purposes,  for  the 
independent  certification  of  the 
organization's  cost  report  required  under 
S  417.576. 

(3)  The  total  reasonable  cost  of 
special  data  that  HCFA  requires  from 
organizations  solely  for  program 
planning  and  evaluation  purposes. 

(c)  Prior  approval.  Costs  that  are 
reimbursed  in  full  under  this  section 


must  be  separately  budgeted  and 
approved  by  HCFA  before  the  contract 
period  begins. 

(d)  Exception:  Apportioned  costs.  (1) 
Payment  in  full  is  limited  to  the  costs 
specified  in  paragraph  (b)  of  this 
section. 

(2)  The  normal  administrative  costs 
incurred  by  the  organization  in 
obtaining  Medicare  reimbursement 
(such  as  the  cost  of  maintaining  and 
reporting  membership  statistical,  and 
actuarial  data  needed  to  determine  the 
amount  of  reimbursement  to  the 
organization,  and  the  cost  of  preparing 
costs  reports)  Inust  be  apportioned  in 
accordance  with  9  417.552. 

{41 7.5S2    Cost  apportionment  General 
provisions. 

(a)  Basic  rule.  Except  as  provided  in 
9  417.556(c).  the  organization  must 
apportion  its  total  allowable  direct  and 
indirect  costs  among  its  Medicare 
enrollees,  its  other  enrollees,  and  its 
nonenrolled  patients — 

(1)  In  accordance  with  99  417.530 
through  417.576;  and 

(2)  (Jjing  methods  approved  by  HCFA. 

(b)  Purpose  of  apportionment.  The 
purpose  of  apportionment  is  to  ensure 
that— 

(1)  The  cost  of  services  furnished  to 
Medicare  enrollees  is  not  borne  by  other 
enrollees  and  nonenrolled  patients;  and 

(2)  The  cost  of  the  services  furnished 
to  other  enrollees  and  nonenrolled 
patients  is  not  borne  by  Medicare. 

§  417.554    Apportionmefrt:  Provider 
services  furnished  directfy  by  ttm 
organization. 

The  Medicare  share  of  the  cost  of 
covered  services  furnished  to  Medicare 
enrollees  by  providers  that  are  owned  or 
operated  by  the  organization  or  are 
related  to  the  organization  by  conunon 
ownership  or  control  must  be 
determined  in  accordance  with  the 
apportionment  methods  set  forth  in 
99  405.452,  405.453,  405.470  through 
405.477.  and  405.480  of  this  chapter. 

9  417.556    Apportionment  Provider 
services  furnished  by  tfte  organization 
through  arrangements  with  otliers. 

The  Medicare  share  of  the  cost  of 
covered  services  furnished  to  Medicare  ' 
enrollees  through  arrangements  with 
providers  other  than  those  specified  in 
9  417.554  must  be  determined  as  follows: 

(a)  The  Medicare  share  must  be  based 
on  the  cost  the  organization  pays  the 
provider  under  their  arrangement,  to  the 
extent  that  cost  is  reasonable  and 
within  the  limits  established  by 

99  417.534  through  417.548. 

(b)  Except  as  specified  in  paragraph 
(c)  of  this  section,  apportionment  must 
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be  on  the  same  approved  basis  that  is 
used  by  the  provider  for  Medicare 
beneficiaries  who  are  not  Medicare 
enrollees  of  the  organization,  subject  to 
the  conditions  and  limitations  set  forth 
in  S  417.548. 

(c)  If.  because  of  the  special  nature  or 
terms  of  the  organization's  arrangement 
with  the  provider,  apportionment  on  the 
basis  specified  in  paragraph  (b)  of  this 
section  would  result  in  Medicare's 
bearing  the  costs  of  furnishing  services 
to  individuals  other  than  the 
organization's  Medicare  enrollees, 
apportionment  must  be  on  another  basis 
that  is  approved  by  HCFA  and  that  will 
ensure  that  Medicare  does  not  pay  any 
of  the  cost  of  furnishing  services  to 
individuals  who  are  not  Medicare 
enrollees  of  the  organization. 

(d)  If  the  organization  elects  to  have 
providers  reimbursed  by  the 
organization's  Medicare  intermediary, 
the  Medicare  share  is  the  amount  the 
intermediary  paid  the  provider. 

S  417.558    Emergency  and  urgentty  needed 
•ervlcet,  and  out-of-area  aervlces  for 
whidi  ttw  organization  asaumes  financial 
responaibHity:  Source  of  peyment 

(a)  Payment  by  intermediary.  An 
intermediary  may  reimburse  its 
providers  for  the  reasonable  cost  of 
covered  emergency  or  ui;gently  needed 
services  as  defmed  in  S  417.401,  and 
other  covered  out-of-area  services  for 
which  the  organization  assumes 
financial  responsibility. 

(b)  Payment  by  organization — (1) 
Basic  rule.  Except  as  specified  in 
paragraph  (b)(2)  of  this  section,  a 
payment  by  the  organization  to  a 
provider  for  emergency  or  urgently 
needed  services  as  defined  in  {  417.401 
or  other  out-of-area  services  is 
allowable  only  to  the  extent  it  would  be 
allowable  under  Subpart  D  of  Part  405  of 
this  chapter. 

(2)  Exception.  Paymeat  in  excess  of 
the  reasonable  cost  allowed  under 
Subpart  D  of  Part  405  of  this  chapter  is 
allowable  only  if  the  organization    - 
demonstrates  to  HCFA's  satisfaction 
that  it  is  justified  on  the  basis  of 
advantages  gained  by  the  organization, 
as  set  forth  in  §  417.548. 

§  417.560    Apportionment  Part  B  pliysician 
and  supplier  services. 

(a)  Medical  services  furnished 
directly  by  the  organization.  The  total 
allowable  cost  of  Part  B  physician  and 
supplier  services  furnished  by 
employees  or  partners  of  the 
organization  or  by  a  related  entity  of  the 
organization  must  be  apportioned  on  the 
basis  of  the  ratio  of  covered  Part  B 
services  furnished  to  Medicare  enrollees 
to  total  services  furnished  to  all  the 


organization's  enrollees  and  nonenrolled 
patients.  The  organization  must  use  a 
method  for  reporting  costs  that  is 
approved  by  HCFA.  HCFA  will  base  its 
approval  on  a  finding  that  the  method — 

(1)  Results  in  an  accurate  and 
equitable  allocation  of  allowable  costs: 
and 

(2)  Is  justifiable  from  an 
administrative  and  cost  efficiency 
standpoint. 

(b)  Medical  services  furnished  under 
arrangements  made  by  the  organization. 
When  the  organization  pays  for  Part  B 
physician  and  supplier  services  on  some 
basis  other  than  fee-for-services,  the 
reasonable  cost  the  organization  pays 
under  its  financial  arrangement  with  the 
physician  or  supplier  must  be 
apportioned  between  Medicare 
enrollees  and  others  based  on  the  ratio 
of  covered  services  furnished  to 
Medicare  enrollees  to  the  total  services 
furnished  to  all  enrollees  and 
nonenrolled  patients.  If  apportionment 
on  this  basis  would  result  in  Medicare 
bearing  the  cost  of  furnishing  services  to 
individuals  who  are  not  Medicare 
enrollees,  the  Medicare  share  must  be 
determined  on  another  basis  (approved 
by  HCFA)  to  ensure  that  Medicare  pays 
only  for  services  furnished  to  Medicare 
enrollees. 

(c)  Medical  services  furnished  under 
an  arrangement  that  provides  for  the 
organization  to  pay  on  a  fee-for-service 
basis.  The  Medicare  share  of  the  cost  of 
Part  B  physician  and  supplier  services 
furnished  to  Medicare  enrollees  under 
arrangements,  and  paid  for  by  the 
organization  on  a  fee-for-service  basis, 
is  determined  by  multiplying  the  total 
amount  for  all  such  services  by  the  ratio 
of  charges  for  covered  services 
furnished  to  Medicare  enrollees  to  the 
total  charges  for  all  such  services. 

(d)  Emergency  services,  urgently 
needed  services,  and  other  covered 
medical  services  for  which  the 
organization  assumes  financial 
responsibility.  (1)  Except  as  provided  in 
paragraph  (d)(2]  of  this  section,  the 
Medicare  share  of  the  cost  of  Part  B 
emergency  or  urgently  needed  services 
or  other  Part  B  services  that  are  not 
furnished  by  a  provider  and  for  which 
the  organization  accepts  financial 
responsibility  is  determined  in 
accordance  with  paragraphs  (b)  and  (c) 
of  this  section. 

(2)  For  contract  periods  beginning 
before  January  1, 1986,  in  the  case  of 
entities  with  existing  cost  contracts, 
payment  of  the  physician's  or  supplier's 
charges  instead  of  the  reasonable 
charges  as  defined  in  Subpart  E  of  Part 
405  of  this  chapter  may  be  justified  if  the 
organization  demonstrates  to  HCFA's 
satisfaction  that — 


(i)  The  physician  or  supplier  furnishes 
services  infrequently  to  enrollees  of  the 
organization; 

(ii)  The  charges  represent  an 
insignificant  portion  of  total  Medicare 
payments  to  the  organization:  and 

(iii)  The  charges  do  not  exceed  the 
amounts  the  physician  or  supplier 
charges  other  patients  for  similar 
services. 

§  417.562    Weighting  of  direct  services 
furnished  by  physicians  and  other 
practitioners. 

(a)  Basic  Rule.  For  contract  periods 
beginning  before  January  1, 1986,  an 
organization  may  adjust  ("weight")  the 
statistics  it  uses  to  compute  the 
apportionment  of  the  costs  of  the  direct 
professional  covered  Part  B  services  of 
physicians  and  other  health  care 
personnel  furnished  to  different  patient 
groups  to  reflect  variations  in 
complexity  and  time  required  to  furnish 
the  services.  HCFA  must  approve  the 
weighting  in  advance  as  set  forth  in 
paragraph  (b)  of  this  section. 

(b)  Basis  for  HCFA  approval.  HCFA 
will  approve  weighting  if — 

(1)  The  weighting  is  based  on  data 
acceptable  to  HCFA; 

(2)  All  services  (covered  and 
noncovered)  used  in  the  apportionment 
ratio  (that  is.  those  furnished  to 
Medicare  enrollees,  to  other  enrollees, 
and  to  nonenrolled  patients)  are 
weighted  on  the  same  basis; 

(3)  The  organization  uses  only  one 
weighting  method  at  a  time: 

(4)  The  wighting  is  applied  only  to 
-  services  furnished  to  Medicare 

enrollees — 

(i)  in  which  there  is  a  face-to-face 
contact  between  the  enrollee  and  the 
health  care  personnel;  and 

(ii)  In  an  ambulatory  health  care 
setting  that  is  not  a  provider  (for 
example,  a  medical  center  or  clinic); 

(5)  The  payment  limitations  set  forth 
in  §  417.560(c)  are  applied  to  the 
ser\'ices,  if  applicable;  and 

(6)  In  the  case  of  covered  Part  B 
services  furnished  under  arrangements, 
apportionment  is  on  the  basis  of 
services  as  specified  in  §  417.560(b). 

(c)  Weighting  procedure.  Weighting  is 
accomplished  by  adjusting  the  statistics 
in  which  weighting  is  permissible.  These 
weighted  statistics  are  used  to  compute 
the  weighted  apportionment  ratio  that  is 
applied  to  the  salaries,  wages,  incentive 
payments,  fringe  benefits,  and  other 
forms  of  compensation  of  those  health 
care  personnel  who  furnish  services  that 
involve  face-to-face  contact  with 
patients.  The  organization  may  not 
weight — 
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(1)  Costs  related  to  equipment, 
medical  records,  and  supplies: 

(2)  Other  costs  not  related  to  the 
compensation  for  the  direct  professional 
services  of  physicians  and  other  health 

c  are  personnel:  or 

(3)  Costs  already  apportioned  by 
relative  value  units  or  some  other 
apportionment  method  in  which  time  or 
complexity  is  reflected  in  the 
apportionment  statistic. 

(d)  Limitations  on  payment  lor 
sei^'ices- furnished  under  arrangement. 
If  payment  is  on  a  fee-for-service  basis, 
time  and  complexity  are  recognized, 
subject  to  the  payment  limitation  in 
S  417.5«0(c)  but  only  to  the  extent  that 
they  are  specific  and  reasonable 
elements  of  the  amount  that  the 
organization  has  agreed  to  pay  for  the 
services. 

§417.564    Apportionment  and  allocation  of 
administrative  and  general  costs. 

(a)  Enrollment,  marketing,  and  other 
administrative  and  general  costs  of  the 
organization  that  benefit  the  total 
enrolled  population  of  the  organization 
and  are  not  directly  associated  with 
providing  medical  care  must  be 
apportioned  on  the  basis  of  a  ratio  of 
Medicare  enrollees  to  the  total 
enrollment  of  the  organization. 

(b)  Administrative  and  general  costs 
that  bear  a  significant  relationship  to  the 
services  furnished  are  not  apportioned 
to  Medicare  directly.  These  costs 
include  facility  costs,  interest  expense, 
medical  record  costs,  centralized 
purchasing  costs,  accounting  and  data 
processing  costs,  and  the  administrative 
and  general  costs  that  are  not  included 
in  paragraph  (a)  of  this  section.  These 
costs  are  allocated  or  distributed  to  the 
components  of  the  organization  and  are 
then  apportioned  to  Medicare  in 
accordance  with  the  rules  described  in 
§§  417.552  through  417.560.  The 
allocation  or  distribution  process  must 
be  made  as  follows: 

(1)  If  a  separate  entity  or  department 
of  an  organization  performs 
administrative  functions  whose  benefits 
can  be  quantitatively  measured  (such  as 
centralized  purchasing  and  data 
processing),  the  total  allowable  costs  of 
this  entity  or  department  must  be 
allocated  or  distributed  to  the 
components  of  the  organization  in 
reasonable  proportion  to  the  benefits 
received  by  these  components. 

(2)  If  a  separate  entity  or  department 
of  an  organization  performs 
administrative  functions  whose  benefits 
cannot  be  quantitatively  measured  (such 
as  facility  costs),  the  total  allowable 
costs  of  this  entity  or  department  must 
be  allocated  or  distributed  to  the 
"components  of  the  organization  on  the 


basis  of  a  ratio  of  total  incurred  and 
distributed  costs  per  component  to  the 
total  incurred  and  distributed  costs  for 
all  components. 

§417.566    Ottier  mettfods  of  allocation  and 
apportionment. 

[d]  justification.  A  method  of 
apportionment  or  allocation  of  costs, 
other  than  the  methods  prescribed  in 
this  subpart  may  be  used  if  it  results  in  a 
more  accurate  and  equitable 
apportionment  of  allowable  costs  and  is 
justifiable  from  an  administrative  and 
cost  standpoint. 

(b)  Required  approval.  (1)  An 
organization  that  desires  to  use  an 
alternative  method  must  submit  a 
written  request  for  HCFA  approval  at 
least  90  days  before  the  beginning  of  the 
period  for  which  the  different  method  is 
to  be  used. 

(2)  If  HCFA  approves  use  of  a 
different  method,  the  organization  may 
not  revert  to  another  method  without 
first  obtaining  HCFA's  approval. 

§  417.568    Adequate  financial  records, 
statistical  data,  and  cost  finding. 

(a)  Maintenance  of  records.  (1)  An 
organization  must  maintain  sufficient 
financial  records  and  statistical  data  for 
proper  determination  of  costs  payable 
by  Medicare  for  covered  services  the 
organization  furnished  to  its  Medicare 
enrollees,  either  directly  or  under 
arrangements  with  others.  These  include 
accurate  and  sufficient  detail  of  incurred 
costs  and  enrollment  data. 

(2)  Unless  otherwise  provided  for  in 
this  subpart,  standardized  definitions 
and  accounting,  statistics,  and  reporting 
practices  that  are  widely  accepted  in  the 
health  care  industry  must  be  followed. 

(b)  Provision  of  data.  (1)  The 
organization  must  provide  adequate  cost 
and  statistical  data,  based  on  its 
financial  and  statistical  records,  that 
can  be  verified  by  qualified  auditors. 

(2)  The  cost  data  must  be  based  on  an 
approved  method  of  cost  finding  and, 
except  as  described  in  this  paragraph, 
on  the  accrual  method  of  accounting. 

(3)  For  governmental  institutions  that 
use  a  cash  basis  of  accounting,  cost  data 
based  on  this  basis  will  be  acceptable. 
However,  only  depreciation  on  capital 
assets,  rather  than  the  expenditure  for 
the  capital  asset,  is  allowable. 

(c)  Provider  services  furnished 
directly  by  the  organization.  If  provider 
services  are  furnished  directly  by  the 
organization,  the  provider  is  subject  to 
the  cost-finding  and  cost-reporting 
requirements  set  forth  in  Subpart  D  of 
Part  405  of  this  chapter.  An  approved 
cost-finding  method  described  in 

S  405.453  of  this  chapter  must  be  used  to 
determine  the  actual  cost  of  covered 


services  furnished  directly  by  the 
organization  during  its  contract  period. 

(d)  Supplier  services  furnished 
directly  by  the  organization.  If  the 
organization  furnishes  Part  B  physician 
and  supplier  services  directly,  the 
organization  must  furnish  statistics  that 
indicate  the  frequency  and  type  of 
service  provided,  in  the  form  and  detail 
prescribed  by  HCFA. 

(e)  Part  B  physician  and  supplier 
services  furnished  through  arrangement. 
If  the  organization  furnishes  Part  B 
physician  and  supplier  services  under 
arrangements  with  others,  it  must 
furnish  to  HCFA  statistical,  financial, 
and  other  information  with  respect  to 
those  services  in  the  form  and  detail 
prescribed  by  HCFA. 

§  417.570    Interim  per  capita  payments. 

(a)  Principle  of  payment.  (1)  HCFA 
makes  monthly  advance  payments 
equivalent  to  the  organization's  interim 
per  capita  rate  for  ea.ch  beneficiary  who 
is  registered  in  HCFA  records  as  a 
Medicare  enroUee  of  the  organization.  ■ 

(2)  Additional  lump-sum  payments 
may  be  made  at  other  times  during  the 
contract  period,  at  HCFA's  discretion,  to 
adjust  the  total  amounts  paid  during  the 
contract  period  to  the  level  of  incurred 
costs. 

(b)  Determination  of  rate.  The  interim 
per  capita  rate  of  payment  is  equal  to 
the  estimated  per  capita  cost  of 
providing  covered  services  to  the 
organization's  Medicare  enrollees, 
based  upon  the  types  and  components 
of  costs  that  are  reimbursable  under  this 
part.  The  interim  per  capita  rate  is 
determined  annually  by  HCFA  on  the 
basis  of  the  organization's  annual 
operating  and  enrollment  forecast  (as 
set  forth  in  §  417.572)  and  may  be 
revised  during  the  contract  period  as 
explained  in  paragraphs  (c)  and  (d)  of 
this  section. 

(c)  Adjustments  of  payments.  In  order 
to  maintain  the  interim  payments  at  the 
level  of  current  reasonable  costs,  HCFA 
will  adjust  the  interim  per  capita  rate,  to 
the  extent  necessary,  on  the  basis  of 
adequate  data  supplied  by  the 
organization  in  its  interim  estimated 
cost  and  enrollment  reports  or  on  other 
evidence  showing  that  the  rate  based  on 
actual  costs  is  more  or  less  than  the 
current  rate.  Adjustments  may  also  be 
made  if  there  is — 

(1)  A  change  in  the  number  of 
Medicare  enrollees  that  affects  the  per 
capita  rate; 

(2)  A  material  variation  from  the  costs 
estimated  when  the  annual  operating 
budget  was  prepared;  or 
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(3)  A  significant  change  in  the  use  of 
covered  services  by  the  organization's 
Medicare  enrollees. 

(d)  Reduction  of  interim  payments.  If 
the  organization  does  not  submit,  on 
time,  the  reports  and  other  data  required 
to  determine  the  proper  anount  of 
pajment,  HCFA  may  reduce  interim 
payments  to  the  extent  apipropriate,  or 
may  take  any  other  action  authorized 
under  this  part.  An  interim  payment 
reduction  remains  in  cffeot  until  HCFA 
can  make  a  reasonable  estimate  of  per 
capita  costs. 

§  417.572    Budget  and  enrollment  forecast 
and  interim  reports. 

(a)  Annual  submittal.  The 
organization  must  submit  an  annual 
operating  budget  and  enrollment 
forecast,  in  the  form  and  detail  required 
by  HCFA,  at  least,  90  days  before  the 
beginning  of  each  contract  period.  The 
forecast  must  be  based  on  financial  and 
statistical  data  and  records  that  can  be 
verified  if  HCFA  requires  a  detailed 
review  of  supporting  records.  The  data 
and  records  include,  but  are  not  limited 
to,  all  ledgers,  books,  records,  and 
original  evidence  of  costs,  and  statistical 
data  used  in  the  determination  of 
reasonable  cost. 

(b)  Effect  of  failure  to  submit  on  time. 
If  the  organization  does  not  submit  the 
budget  and  enrollment  forecast  on  time, 
HCFA  may— 

(1)  Establish  an  interim  per  capita  rate 
of  payment  on  the  basis  of  the  best 
available  data  and  adjust  payments  on 
the  basis  of  that  rate  until  the  required 
reports  are  submitted  and  a  new  interim 
per  capita  rate  can  be  established:  or 

(2)  If  there  is  not  enough  data  on 
which  to  base  an  interim  per  capita  rate, 
inform  the  organization  that  interim 
payments  will  not  be  made  until  the 
required  reports  are  submitted. 

(c)  Interim  cost  reports.  (1)  An 
organization  must  submit  interim  cost 
reports  on  a  quarterly  basis  in  the  form 
and  detail  prescribed  by  HCFA.  These 
interim  cost  reports  must  be  submitted 
no  later  then  60  days  after  the  close  of 
each  quarter  of  the  contract  period. 

(2)  HCFA  may  reduce  the  frequency  of 
the  reports  required  under  paragraph 
(c)(1)  of  this  section  if  HCFA  determines 
that,  on  the  basis  of  the  organization's 
reporting  experience,  there  is  good 
cause  to  do  so. 

§  417.574    Interim  settlement. 

(a)  Determination.  Within  30  days 
following  the  receipt  of  the 
organization's  final  interim  cost  and 
enrollment  reports,  HCFA  will  make  an 
interim  determination  of  the  estimated 
amount  payable  to  the  organization  for 
the  reasonable  cost  of  covered  services 


furnished  to  its  Medicare  enrollees 
during  the  contract  period.  HCFA  will 
base  the  determination  on  the  interim 
cost  report  and  enrollment  data 
submitted  by  the  organization,  and  any 
other  relevant  data  HCFA  finds 
appropriate.  For  this  purpose,  HCFA 
will  accept  costs  as  reported,  subject  to 
later  review  or  audit,  unless  there  are 
obvious  errors  or  inconsistencies. 

(b)  Payment.  Any  difference  between 
the  total  amount  of  interim  payments 
and  the  amount  found  payable  on  the 
basis  of  the  interim  determination  under 
paragraph  (a)  of  this  section,  must  be 
paid  by  the  organization  or  will  be  paid 
by  HCFA,  whichever  is  appropriate,  no 
later  than  30  days  after  HCFA's 
determination. 

§  417.576    Final  settlement 

(a)  General  rule.  Final  settlement  and 
payment  of  amounts  due  the 
organization  or  the  appropriate 
Medicare  trust  funds  are  made  following 
the  organization's  submission  and 
HCFA's  review  of  an  independently 
certified  cost  report  and  supporting 
documents  as  described  in  paragraph  (b) 
of  this  section. 

(b)  Certified  cost  report  as  basis  for 
final  settlement — (1)  Timing  of  cost 
report.  The  organization  must  submit  to 
HCFA  an  independently  certified  cost 
report  and  supporting  documents,  in  the 
form  and  detail  required  by  HCFA,  no 
later  than  180  days  after  the  end  of  each 
contract  period,  unless  HCFA  extends 
the  period  for  good  cause  showTi  by  the 
organization. 

(2)  Content  of  cost  report.  The  cost 
report  and  supporting  documents  must 
include — 

(i)  The  per  capita  costs  incurred  by 
the  organization,  including  those  of 
entities  related  to  the  organization  by 
common  ownership  or  control,  in 
furnishing  covered  services  to  its 
Medicare  enrollees,  determined  in 
accordance  with  §  §  417.532  through 
417.568. 

(ii)  The  organization's  methods  of 
apportioning  cost  among  Medicare 
enrollees,  other  enrollees,  and 
nonenrolled  patients,  in  accordance 
with  the  reimbursement  procedures 
specified  in  this  subpart  (and,  as 
applicable,  in  Subpart  D  of  Part  405  of 
this  chapter);  and 

(iii)  Any  other  information  required  by 
HCFA. 

(3)  Failure  to  report  required  financial 
information.  If  the  organization  fails  to 
submit  the  required  cost  report  and 
supporting  documents  within  180  days 
after  the  end  of  the  contract  period, 
without  having  requested  and  received 
an  extension  of  time  for  good  cause 
shown,  HCFA  may — 


(i)  Consider  the  failure  to  reports  as 
evidence  of  likely  overpayment:  and 

(ii)  Initiate  recovery  of  amounts 
previously  paid,  or  reduce  interim 
payments,  or  both. 

(c)  Final  determination  and 
adjustment.  (1)  After  receipt  of 
acceptable  reports  as  specified  in 
paragraph  (b)  of  this  section, 
HCFA  determines  the  total 
reimbursement  due  the  organization  for 
providing  covered  services  to  its 
Medicare  enrollees  (which  is  subject  to 
the  audit  provisions  of  this  subpart)  and 
makes  a  retroactive  adjustment  to  bring 
interim  payments  into  agreement  with 
the  reimbursable  amount  due  the 
organization. 

(2)  A  final  settlement  may  be  made 
with  the  organization  even  though  a 
provider  that  is  not  owned  or  operated 
by  the  organization  or  related  to  the 
organization  by  common  ownership  or 
control  and  that  provides  services  to  the 
organization's  Medicare  enrollees  has 
not  had  a  final  settlement  with  HCFA 
under  Subpart  D  of  Part  405  of  this 
chapter  for  services  furnished  by  the 
provider  to  Medicare  beneficiaries  who 
are  not  enrolled  in  the  organization.  In 
this  situation — 

(i)  HCFA  must  be  satisfied  that  the 
costs  of  covered  services  furnished  to 
the  organization's  Medicare  enrollees. 
as  shown  in  the  reports  specified  in 
paragraph  (b)  of  this  section,  are 
reasonable  and  that  the  interest  of  the 
Medicare  program  would  best  be  served 
by  not  delaying  final  settlement  with  the 
organization  until  there  is  a  final 
settlement  with  the  provider  for  services 
furnished  to  Medicare  beneficiaries  not 
enrolled  in  the  organization:  and 
•   (ii)  Prompt  settlement  with  the 
organization  would  be  in  the  best 
interest  of  the  Medicare  program  if,  for 
instance,  the  provider's  costs  represent 
an  insignificant  amount  of  total 
reimbursement  due  to  the  organization; 
or  if  HCFA  is  satisfied  that  the 
provider's  costs,  as  shown  in  the  reports 
specified  in  paragraph  (b)  of  this 
section,  will  not  be  modified,  to  any 
significant  extent,  by  the  final 
settlement  with  the  provider  under 
Subpart  D  of  Part  405  of  this  chapter. 

(d)  Notice  of  amount  of 
reimbursement.  The  notice  of  amount  of 
Medicare  reimbursement — 

(1)  Explains  HCFA's  determination 
regarding  total  Medicare  reimbursement    '^ 
due  the  organization  for  the  contract 
period  covered  by  the  financial 
information  specified  in  paragraph  (b)  of 
this  section: 

(2)  Relates  this  determination  to  the 
organization's  claimed  total 
reimbursable  cost  for  that  period: 
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(3)  Explains  the  amounts  and  reasons, 
by  appropriate  reference  to  law, 
regulations,  and  Medicare  program 
policy  and  procedures,  if  the  determined 
amounts  differ  from  the  organization's 
claim:  and 

(4)  Informs  the  organization  of  its  right 
to  a  hearing  in  accordance  with  Subpart 
R  of  part  405  of  this  chapter. 

[s]  Basis  for  retroactive  adjustment. 
(1)  HCFA's  determination  (as  contained 
in  the  notice  of  amount  of  Medicare 
reimbursement)  constitutes  the  basis  for 
making  retroactive  adjustments  to  any 
Medicare  payment  made  to  the 
organization  during  the  period  to  which 
the  determination  applies. 

(2)  Further  payments  to  the 
organization  may  be  withheld  or  offset 
in  order  to  recover,  or  to  aid  in  the 
recovery  of,  any  overpayment  identifled 
in  the  determination  as  having  been 
made  to  the  organization,  even  if  the 
organizjtion  requests  a  hearing  under 
Subpart  R  of  Part  405  of  this  chapter. 

(3)  Any  withholdmg  will  continue 
until — 

(i)  The  overpayment  is  liquidated; 

(ii)  The  organization  enters  into  an 
agreement  with  HCFA  to  refund  the 
overpaid  amount:  or 

(iii)  HCFA,  on  the  basis  of 
subsequently  acquired  evidence, 
determines  that  there  was  no 
overpdyment. 

Risk  Reimbursement 

§417.580    Baste  and  scope. 

(a)  Basis.  Sections  417.582  through 
417.596  implement  those  portions  of 
section  1876  (a),  (e),  and  (g)  of  the  Act 
that  pertain  to  the  amount  HCFA 
reimburses  an  organization  for  its 
Medicare  enrollees  who  are  enrolled  on 
a  risk  basis. 

|b)  Scope.  Sections  417.582  through 
417.596  set  forth— 

(1)  Method  of  payment: 

(2)  Procedures  for  determining  the 
organization's  payment  rate:  and 

(3)  Procedures  for  determining  the 
additional  benefits  (and  their  value)  the 
organization  must  provide  to  its 
Medicare  enrollees. 

§417.562    Definitions  applicable  to  risk 
reimbursement 

As  used  in  §1  417.584  through 
417.596— 

.Actuarial  factors  means  factors  such 
as  the  age,  sex.  and  disability  level 
distribution  of  the  population  and  any 
other  relevant  factors  that  HCFA 
determines  have  a  significant  effect  on 
the  level  of  utilization  and  cost  of  health 
services. 

Class  of  Medicare  enrollees  means  a 
group  of  Medicare  enrollees  of  an 


organization  that  HCFA  constructs  on 
the  basis  of  actuarial  factors. 

Similar  area  means  an  area  similar  to 
the  organization's  geographic  area  but 
free  from  special  characteristics  that 
would  distort  the  determination  of  the 
AAPCC. 

U.S.  per  capita  incurred  cost  means 
the  average  per  capita  cost,  including 
intermediary  or  carrier  administrative 
costs,  incurred  by  Medicare,  as 
determined  on  an  accrual  basis,  for 
covered  services  furnished  to  Medicare 
beneficiaries  nationwide  during  the 
most  recent  period  for  which  HCFA  has 
complete  data. 

§  417.S84    Payment  to  organization  with 
risk  contracts. 

Except  as  provided  in  §§  417.585  and 
417.586.  HCFA  makes  payments  for 
covered  services  furnished  to  the 
organization's  Medicare  enrollp»»s  only 
to  the  orgdnizaliun. 

(a)  Principle  of  payment.  HCFA 
makes  monthly  advance  payments 
equivalent  to  the  organization's  per 
capita  rate  of  payment  for  each 
beneficiary  who  is  registered  in  HCFA 
records  as  a  Medicare  enrollee  of  the 
organization. 

(b)  Determination  of  rate.  (1)  The 
annual  per  capita  rate  of  payment  for 
each  class  of  .Vfedir.ire  enrollees  is 
equal  to  95  percent  of  the  AAPCC  (as 
determined  under  the  provisions  of 

S  417.588]  for  that  class  of  .Medicare 
enrollees. 

(2)  HCFA  furnishes  each  organization 
with  its  per  capita  rate  of  payment  for 
each  class  of  Medicare  enrollees  not 
later  than  90  days  before  the  beginning 
of  the  organization's  contract  period. 

(c)  Adjustments  to  payments.  If  the 
organization's  actual  number  of 
Medicare  enrollees  in  each  class  differs 
from  the  number  of  individuals 
estimated  to  be  enrolled  for  purposes  of 
determining  the  amount  of  advance 
payment,  HCFA  will  adjust  the  amount 
of  payment  made  in  subsequent  months 
to  take  these  enrollment  changes  into 
amount. 

(d)  Reduction  of  payments.  If  an 
organization  requests  a  reduction  in  its 
monthly  payment  in  accordance  with 

§  417.592(e),  HCFA  will  reduce  the 
amount  of  payment  by  the  appropriate 
amount.  Reductions  in  the  monthly 
payment  to  an  organization  will  also  be 
made  if  the  organization  elects  the 
hospital  or  SNF  payment  option 
described  in  S  417.586. 


§  417.S«5 
services. 


Exception  for  hospice  care 


(a)  No  payment  is  made  to  an 
organization  on  behalf  of  a  Medicare 
enrollee  who  has  elected  hospice  care 


under  S  418.24  of  this  chapter  except  for 
the  portion  of  the  payment  applicable  to 
the  additional  benefits  described  in 
§  417.592.  No  payment  is  made  effective 
the  first  day  of  the  month  following  the 
month  of  election  to  receie  hospice  care, 
until  the  first  day  of  the  month  following 
the  month  in  which  the  enrollee  resumes 
normal  Medicare  coverage. 

(b)  During  the  time  the  election  is  in 
effect,  the  organization  may  bill  HCFA 
on  a  fee-for-service  basis  (subject  to  the 
usual  Medicare  rules  of  payment  for 
only  the  following  covered  Medicare 
services: 

(1)  Services  of  the  enrollee's  attending 
physician  if  the  physician  is  an 
employee  or  contractor  of  the 
organization  and  is  not  employed  by  or 
under  contract  to  the  enrollee's  hospice. 

(2)  Services  not  related  to  the 
treatment  of  the  terminal  condition  for 
which  hospice  care  was  elected  or  a 
condition  related  to  the  terminal 
condition. 

(3)  Services  furnished  after  the 
revocation  or  expiration  of  the  enrollee's 
hospice  election  until  the  full  monthly 
capitation  payments  begin  again. 

(c)  Payment  for  hospice  care  services 
furnished  to  Medicare  enrolees  of  an 
organization  are  made  to  the  hospice 
participating  in  Medicare  elected  by  the 
enrollee. 

§  417.586    Organization  option:  Payment  to 
hospitals  and  SNFs. 

(a)  Election  by  organization.  (1)  An 
organization  may  elect  to  have  hospitals 
or  SNFs  that  furnish  inpatient  services 
to  its  Medicare  enrollees,  or  both  of 
those  types  of  providers,  obtain 
payment  directly  from  the  provider's 
Medicare  intermediary. 

(2)  If  an  organization  wishes  to  elect 
either  or  both  of  these  options,  it  must 
submit  a  written  request  to  HCFA 
before  the  organization's  contract  period 
begins. 

(3)  The  election  of  these  payment 
options  by  the  organization  is  binding 
for  the  entire  contract  period. 

(b)  Payment  by  intermediary  to  the 
hospital  or  SNF.  (1)  After  an 
organization  submits  its  request,  HCFA 
pays  the  hospital  or  SNF  through  the 
provider's  Medicare  intermediary  for  the 
covered  inpatient  services  furnished  to 
the  organization's  Medicare  enrollees. 

(2)  The  payment  made  under 
paragraph  (b)(1)  of  this  section  is  equal 
to  the  payment  made  in  accordance  with 
the  principles  of  reimbursement 
specified  in  Subpart  D  of  Part  405  of  this 
chapter. 

(c)  Reduction  in  organization 's  per 
capita  payment.  (1 )  Each  month  HCFA 
will  deduct  from  the  organization's  per 
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capita  payment  described  in  §  417.584 
an  amount  HCFA  estimates  it  will  be 
paying  to  hospitals  or  SNFs  on  behalf  of 
the  organization's  Medicare  enrollees 
and  administrative  costs  HCFA  incurs  in 
making  the  payments  to  the  hospitals  or 
SNFs. 

(2)  The  amount  of  deduction  will  be 
adjusted  as  necessary  to  allow  HCFA  to 
retain  sufTicient  funds  with  which  to  pay 
the  bills. 

(d)  Retention  of  withheld  funds.  If  the 
contract  between  the  organization  and 
HCFA  is  terminated  or  not  renewed, 
HCFA  will  retain  the  balance  of  the 
amounts  withheld  from  the 
organization's  per  capita  payment  for 
three  years  after  the  expiration  or 
termination  of  the  contract. 

(e)  Organization 's  liability.  In  making 
an  election  under  this  section,  the 
organization  must  agree  to  accept 
liability  and  to  provide  the  additional 
necessary  funds  to  HCFA  if — 

(1)  During  the  contract  period  or  in 
subsequent  years,  HCFA  did  not 
withhold  sufficient  funds  to  pay  the  bills 
of  the  organization's  Medicare  enrollees: 

(2)  After  HCFA  returns  any  balance  of 
amounts  withheld  to  the  organization. 
HCFA  receives  additional  bills  that 
cover  services  furnished  to  Medicare 
enrollees  of  the  organization  during  its 
contract  period. 

§  417.588    Computation  of  adiusted 
average  per  capita  cost  (AAPCC). 

(a)  Basic  data.  In  computing  the 
lAAPCC).  HCFA  uses  the  U.S.  per 
capita  incurred  cost  and  adjusts  it  by 
the  factors  specified  in  paragraph  (c)  of 
this  section  resulting  in  an  AAPCC  for 
each  class  of  Medicare  enrollees. 

(b)  Advance  notice  to  the 
organization.  Before  the  beginning  of  a 
contract  period,  HCFA  informs  the 
organization  of  the  specific  adjustment 
factors  it  will  use  in  computing  the 
AAPCC. 

(c)  Adjustment  factors — [1) 
Geographic.  HCFA  makes  an 
adjustment  to  reflect  the  relative  level  of 
Medicare  expenditures  for  beneficiaries 
who  reside  in  the  organization's 
geographic  area  (or  a  similar  area).  This 
adjustment  is  based  on  reimbursement 
for  Medicare  covered  services  and  uses 
the  most  accurate  and  timely  data  that 
pertain  to  the  organization's  geographic 
area  and  that  is  available  to  HCFA 
when  it  makes  the  determination. 

(2)  Enrollment.  A  further  adjustment 
is  made  by  HCFA  to  remove  the  cost 
e^ect  of  all  area  Medicare  beneficiaries 
who  are  enrolled  in  the  organization  or 
another  eligible  organization. 

(3)  Age.  sex,  and  disability  status. 
HCFA  makes  adjustments  to  reflect  the 
age  and  sex  distribution  and  the 


disability  status  of  the  organization's 
enrollees  based  on  Medicare  program 
experience  and  available  data  that 
indicate  cost  differences  that  result  from 
those  factors. 

(4)  Other  relevant  factors.  If  accurate 
data  are  available  and  appropriate, 
HCFA  makes  adjustments  to  reflect 
welfare  and  institutional  status  and 
other  relevant  factors. 

§  4 1 7.590    Computation  of  the  average  of 
ttw  per  capita  rates  of  payment 

(a)  Computation  by  the  organization. 
As  indicated  in  §  417.584(b),  prior  to  the 
start  of  an  organization's  contract 
period,  HCFA  determines  an 
organization's  per  capita  rate  of 
payment  for  each  class  of  Medicare 
enrollees.  For  purposes  of  determining 
an  organization's  required  additional 
benefits  (see  §  417.592],  an  organization 
must  compute  a  weighted  average  of 
these  per  capita  rates  of  payment  based 
on  the  organization's  anticipated 
enrollment  distribution.  This 
computation  must  be  done  separately 
for  Part  A  and  Part  B  enrollees  and  Part 
B-only  enrollees  and  is  subject  to 
HCFA's  review  and  approval. 

(b)  Computation  by  HCFA.  If  the 
organization  claims  to  have  insufficient 
enrollment  experience  to  make  the 
computation  required  by  paragraph  (a) 
of  this  section,  and  HCFA  agrees  with 
this  claim,  then  HCFA  will  compute  the 
average  of  the  per  capita  rates  of 
payment  based  on  the  best  information 
available  to  HCFA,  including  the 
enrollment  experience  of  other 
organizations  that  have  contracted  with 
HCFA  to  receive  reimbursement  on  a 
risk  basis. 

§  417.592    Determination  of  required 
additional  benefits. 

(a)  General  consideration.  Except  as 
provided  in  paragraph  (e)  of  this  section, 
if  the  organization's  average  of  its  per 
capita  rates  of  payment  as  determined 
under  §  417.590  is  more  than  the 
organization's  adjusted  community  rate 
(ACR)  as  determined  under  S  417.594, 
then  the  organization  must  provide  its 
Medicare  enrollees  with  additional 
benefits  as  described  in  paragraphs  (b) 
and  (c)  of  this  section.  This 
determination  must  be  done  separately 
for  Part  A  and  Part  B  enrollees  and  Part 
B-only  enrollees. 

(b)  Form  of  additional  benefits.  The 
additional  benefits  are  selected  by  the 
organization  and  may  be — 

(1)  A  reduction  in  the  organization's 
premium  or  other  charges  made  by  the 
organization  in  the  form  of  deductibles 
and  coinsurance;  or 

(2)  Health  benefits  beyond  the  . 
required  Part  A  and  B  services;  or 


(3)  A  combination  of  the  benefits 
specified  in  paragraphs  (b](l]  and  (b)(2). 

(c)  Value  of  additional  benefits.  The 
additional  benefits  must  be  at  least 
equal  in  value  to  the  difference  between 
the  ACR  and  the  average  of  the  per 
capita  rates  of  payment,  unless — 

(1)  The  organization  requests  a 
reduction  in  its  monthly  payment  as 
provided  in  paragraph  (e)  of  this  section; 
or 

(2)  The  organization  requests  that 
HCFA  withhold  in  a  benefit  stabilization 
fund  as  provided  in  §  417.596,  a  part  of 
the  value  of  the  additional  benefits  it  is 
required  to  provide. 

(d)  Notification  to  HCFJL  (1)  The 
organization  must  notify  HCFA  not  later 
than  45  days  before  the  beginning  of  the 
contract  period  of  its  ACR  and  its 
weighted  average  of  its  per  capita  rates 
of  payment  (as  computed  under 

§  417.590)  for  the  contract  period. 

(2)  If  the  proposed  ACR  is  less  than 
the  average  of  the  per  capita  rates  of 
pajonent  to  be  made  at  the  beginning  of 
the  contract  period,  the  organization 
must  provide  HCFA  with — 

(i)  A  description  of  the  additional 
benefits  (as  described  in  paragraph  (b) 
of  this  section)  the  organization  has 
elected  to  provide  its  Medicare 
enrollees;  and 

(ii)  Supporting  evidence  to 
demonstrate  that  the  selected  additional 
benefits  are  at  least  equal  in  value  to  the 
difference  between  the  organization's 
proposed  ACR  and  the  average  of  the 
per  capita  rates  of  payment. 

(e)  Exception.  (1)  If  the  organization's 
ACR  is  less  than  the  average  of  the  per 
capita  rates  of  payment,  the 
organization  may  request  a  reduction  in 
its  monthly  payment  from  HCFA  instead 
of  offering  its  Medicare  enrollees 
additional  benefits. 

(2)  The  reduction  in  the  monthly 
payment  must,  over  the  course  of  the 
contract  period,  be  equal  in  value  to  the 
difference  between  the  proposed  ACR 
and  the  average  of  the  per  capita  rates 
of  payment,  or  meet  the  requirements  of 
§  417.442(b)(l)(ii). 

§417.594    Computation  Of  ACR. 

(a)  General.  (1)  Each  organization 
must  compute  its  own  ACR.  In 
computing  the  ACR,  the  organization 
calculates  an  initial  rate  (using  the 
methods  described  in  paragraph  (b)  of 
this  section)  that  represents  the 
organization's  premium  if  it  provided  the 
Medicare  covered  services  package  to 
its  general  membership  (that  is,  its  non- 
Medicare  enrollees).  The  organization 
then  either  adjusts  that  rate  by  the 
factors  specified  in  paragraph  (c)  of  this 
section  or  requests  that  HCFA  adjust  the 
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rate  in  accordance  with  the  procedures 
specified  m  paragraph  (d)  of  this 
section. 

(2)  The  organization  or  HCFA  further 
reduces  this  rate  bv  the  actuarial  value 
of  applicable  Medicare  coinsurance  and 
deduc!it)les. 

(3|  Separate  ACRs  must  be  calculated 
for  Part  A  and  Part  B  enroUees  and  Part 
B-only  enroilees. 

(4)  In  calculating  its  initial  rale,  the 
organization  must  identify  and  take  into 
account  anticipated  revenue  from  health 
insurance  payors  for  those  ser\'ices  for 
which  Medicare  is  not  the  primary  payor 
as  described  in  J  417.528. 

|b)  Initial  r^fe  calculation.  (1)  The 
organization's  initial  rate  is  calculated, 
at  the  organization's  election,  using 
either — 

(i)  A  community  rating  system  as 
deHned  in  S  110.105(b)  of  this  title:  or 

(ii)  A  system,  approved  by  HCFA, 
under  which  the  organization  develops 
an  aggregate  premium  for  all  its 
enroilees  that  is  weighted  by  the  size  of 
the  various  enrolled  groups  that 
compose  the  organization's  enrollment. 

(For  purposes  of  this  section,  enrolled 
groups  are  defined  as  employee  groups 
or  other  bcdies  of  subscribers  that 
purchase  membership  in  the 
organization  on  a  premium  basis.) 

(2)  Regardless  of  which  method  the 
organization  uses  to  calculate  its  initial 
rate,  the  initial  rate  must  be  equal  to  the 
premium  the  organization  would  charge 
its  non-Medicare  enroilees  for  the 
Medicare  covered  services. 

(3)  Except  as  provided  in  paragraph 
(b)(4)  of  this  section,  the  organization 
must  identify  in  its  initial  rate 
calculation,  the  following  components 
whose  rates  must  be  consistent  with 
rates  used  by  the  organization  in 
calculating  premiums  for  non-Medicare 
enroilees: 

(i)  Hospital  services  (services  covered 
under  Medicare  Part  A  and  Part  B 
shown  separately). 

(ii)  Physicians  services. 

(iii)  Other  medical  services  (for 
example.  X-ray  and  laboratory  services). 

(iv)  Home  health  ser\:ces. 

(v)  Out-of-plan  claims  for  emergency 
services. 

(vi)  Skilled  nursing  care  services. 

|vii)  -Ambulance  services. 

(viii)  Other  Medicare  covered 
services. 

(ix)  General  and  administrative. 

(x)  Noncovered  Medicare  services  for 
example,  eyeglasses). 

(xi)  Services  for  which  Medicare  is  the 
secondary  payor 

(xii)  Enrollee  liabilities  (for  example, 
deductibles,  coinsurance,  or 
copayments)  for  covered  services. 


(4)  An  organization  that  does  not 
usually  separate  its  premium 
components  as  described  in  paragraph 
(b)(3)  of  this  section  may  calculate  its 
initial  rate  with  the  methods  it  uses  for 
its  other  enrolled  groups  if  the 
organization  provides  fICFA  with  the 
documentation  necessary  to  support  any 
adjustments  the  organization  mi^kes  to 
the  initial  rate  in  accordance  with 
paragraph  (e)  of  this  section. 

(5)  The  initial  rate  calculation  must 
not  carry  forward  any  losses 
experienced  by  the  organization  during 
prior  contract  periods.  The  organization 
must  submit  supporting  documentation 
to  assure  HCFA  that  rates  do  not 
include  past  losses  but  only  premiums 
for  the  price  of  additional  benefits  and 
services  of  the  upcoming  contract 
period. 

(c)  Adjustment  factors.  These  factors 
are  designed  to  adjust  on  a  component 
basis  the  initial  rate  calculated  under 
paragraph  (b)  of  this  section  to  reflect 
the  utilization  characteristics  of  the 
organization's  Medicare  enroilees.  The 
organization  may  adjust  the  same 
service  using  more  than  one  factor  if  the 
factors  do  not  duplicate  each  other.  The 
factors  are  as  follows: 

(1)  Unit  of  service.  If  the  organization 
purchases  or  identifies  services  on  a 
unit  of  service  basis  and  the  unit  of 
service  is  defined  the  same  for  all 
enroilees,  the  organization  may  make  an 
adjustment  in  its  initial  rate  to  reflect 
the  number  of  units  of  services  furnished 
to  its  Medicare  enroUees  in  comparison 
to  those  furnished  to  other  enroilees. 

(2)  Complexity  or  intensity  of 
services,  (i)  The  organization  may  make 
an  adjustment  to  reflect  the  differences 
in  the  complexity  or  intensity  of  services 
furnished  to  its  Medicare  enroUees  if  the 
calculation  of  its  initial  rate  includes  the 
elements  of  this  adjustment. 

(ii)  If  an  organization  cannot  support 
an  adjustment  such  as  that  described  in 
paragraph  (c)(2)(i)  of  this  section,  it  may, 
for  contract  periods  beginning  before 
January  1. 1986.  make  an  adjustment  to 
the  direct  professional  services  of 
physicians  and  other  health  care 
personnel.  This  adjustment  will  reflect 
the  difference  in  time  of  service 
furnished  to  the  organization's  Medicare 
enrollee  if  the  calculation  of  the 
organization's  initial  rate  includes  the 
elements  of  this  adjustment. 

(3)  Supporting  documentation.  All 
adjustments  made  by  the  organization 
must  be  accompanied  by  adequnte 
supporting  data.  If  an  organization  does 
not  have  sufficient  enrollment 
experience  to  develop  this  data,  it  may. 
during  its  initial  contract  period,  use 


documented  statistics  from  a  nationally 
recognized  statistical  source. 

(d)  .Adjustment  by  HCFA.  If  the 
organization  does  not  have  adequate 
data  to  adjust  the  initial  rate  calculated 
under  paragraph  (b)  of  this  section  to 
reflect  the  utilization  characteristics  of 
its  Medicare  enroilees,  HCFA  will,  at 
the  organization's  request,  adjust  the 
initial  rate.  HCFA  will  adjust  the  rate  on 
the  basis  of  differences  in  the  utilization 
characteristics  of — 

(1)  Medicare  and  non-Medicare 
enroUees  in  other  eligible  organizations; 
or 

(2)  Medicare  beneficiaries  in  the 
organization's  area.  State,  or  the  United 
States  who  are  eligible  to  enroll  in  an 
eligible  organization  and  other 
individuals  in  that  same  area.  State,  or 
the  United  States. 

(e)  HCFA  review.  (1)  The 
organization's  methodology  and 
computation  of  its  ACR  are  subject  to 
review  and  approval  by  HCFA.  When 
the  organization  submits  the  ACR 
computation,  it  must  include  adequate 
supporting  data. 

(2)  If  the  organization  is  dissatisfied 
with  a  HCFA  determination  that  the 
organization's  ACR  computation  is  not 
acceptable,  the  organization  may,  within 
30  days  after  the  date  of  receipt  of 
notification  of  this  determination,  file  a 
request  for  a  hearing  with  HCFA.  The 
request  must  state  why  the 
determination  is  incorrect  and  must  be 
accompanied  by  any  supporting 
evidence  the  organization  wishes  to 
submit.  The  hearing  will  be  conducted 
by  a  hearing  officer  designated  by 
HCFA  under  the  hearing  procedures 
described  in  S  S  405.1819  through 
405.1833  of  this  chapter. 

§417.SM    EstatHMMnant  Of  a  bwMflt 
stabilization  fund. 

(a)  General.  For  contract  periods 
beginning  before  July  19. 1988.  if  an 
organization  is  required  to  provide  its 
Medicare  enroUees  with  additional 
benefits  as  described  in  {  417.592.  the 
organization  may  request  that  HCFA 
withhold  a  part  of  its  monthly  per  capita 
payment  in  a  benefit  stabilization  fund. 
The  fund  will  be  used  to  prevent 
excessive  fluctuation  in  the  provision  of 
those  additional  benefits  in  subsequent 
contract  periods. 

(b)  Notification  to  HCFA.  An 
organization's  request  to  have  monies 
withheld  in  a  benefit  stabilization  fund 
must  be  made  when  the  organization 
notifies  HCFA  under  §  417.592(d)  of  its 
ACR  and  the  average  of  its  per  capita 
rates  of  payment  in  preparation  for  its 
next  contract  period. 
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(c)  Limitations  on  the  amounts 
withheld. — (1)  Limit  per  contract  period. 
Except  as  provided  in  paragraph  (b)(3) 
of  this  section,  HCFA  will  not  withhold 
in  a  benefit  stabilization  fund  more  than 
15  percent  of  the  difference  between  an 
organization's  ACR  and  the  average  of 
its  per  capita  rates  or  payment  for  a 
given  contract  period. 

(2)  Cumulative  limit  If  HCFA  has 
established  a  benefit  stabilization  fund 
for  an  organization,  it  will  not  approve  a 
request  for  withholding  made  by  that 
organization  for  a  subsequent  contract 
period  that  would  cause  the  total  value 
of  the  benefit  stabilization  fund  to 
exceed  25  percent  of  the  difference 
between  the  organization's  ACR  and  the 
average  of  its  per  capita  rates  of 
payment  for  that  subsequent  contract 
period. 

(3)  Exception.  HCFA  may  grant  an 
exception  to  the  limit  described  in 
paragraph  (b](l]  of  this  section  if  an 
organization  can  demonstrate  to 
HCFA's  satisfaction  that  the  value  of  the 
additional  benefits  it  provides  to  its 
Medicare  enrollees  fluctuates 
substantially  in  excess  of  15  percent 
from  one  contract  period  to  another. 

(d)  Financial  management  of  benefit 
stabilization  funds.  (1)  The  amounts 
withheld  by  HCFA  for  the  purpose  of 
establishing  or  maintaining  a  benefit 
stabilization  fund  are  in  the  custody  of 
the  Federal  Health  Insurance  Trust  Fund 
and  the  Federal  Supplementary  Medical 
Insurance  Trust  Fund. 

(2)  The  amounts  withheld  in  a  benefit 
stabilization  fund  are  accounted  for  by 
HCFA  in  accounts  in  which  interest 
does  not  accrue  to  the  organization. 

9417.S97    WtttKlrawal  f rom  a  bwwm 
stabNIzatlon  fund. 

(a)  Notification  to  HCFA.  An 
organization's  request  to  make  a 
withdrawal  from  its  bene^t  stabilization 
fund  for  use  during  a  contract  period 
must  be  made  when  the  organization 
notifies  HCFA  of  its  ACR  and  the 
average  of  its  per  capita  rates  of 
payment  for  that  contract  period.  In 
making  its  request,  the  organization 
must — 

(1)  Indicate  how  it  intends  to  use  the 
withdrawn  amounts; 

(2)  Justify  the  need  for  the  withdrawal 
in  terms  of  stabilizing  the  additional 
benefits  it  provides  to  Medicare 
enrollees; 

(3)  Document  the  organization's 
experience  with  fluctuations  of  revenue 
requirements  relative  to  the  additional 
benefits  it  provides  to  Medicare 
enrollees;  and 

(4)  Document  the  organization's 
experience  during  the  contract  period 
previous  to  the  one  for  which  the 


withdrawal  is  requested  to  ensure  that 
the  organization  will  not  be  using  the 
withdrawn  amounts  to  refinance  losses 
suffered  during  that  previous  contract 
period. 

(b)  Criteria  for  HCFA  approval.  HCFA 
will  approve  an  organization's  request 
for  a  withdrawal  from  its  benefit 
stabilization  fund  for  use  during  the  next 
contract  period  only  if — 

(1]  The  organization's  average  of  its 
per  capita  rates  of  payment  for  the  next 
contract  period  is  less  than  that  of  the 
previous  contract  period; 

(2)  The  organization's  ACR  for  the 
next  contract  period  is  significantly 
higher  than  that  of  the  previous  contract 
period;  or 

(3)  The  organization's  revenue 
requirements  for  the  next  contract 
period  for  providing  the  additional 
benefits  it  provided  during  the  previous 
contract  period  is  significantly  higher 
than  the  requirements  for  that  previous 
period  and  the  ACR  for  the  next 
contract  period  results  in  an  additional 
benefits  package  that  is  less  in  total 
value  than  that  of  the  previous  contract 
period. 

(c)  Basis  for  denial.  HCFA  will  not 
approve  an  organization's  request  for  a 
withdrawal  from  its  benefit  stabilization 
fund  if  the  withdrawal  allows  the 
organization  to — 

(1)  Offer  without  charge  the 
supplemental  services  it  provides  to  its 
Medicare  enrollees  under  the  provisions 
of  §  417.440  (b)(2)  or  (b)(3);  or 

(2)  Refinance  prior  contract  period 
losses  or  to  avoid  losses  in  the  upcoming 
contract  period. 

(d)  Form  of  payment  Payment  of 
monies  withdrawn  from  a  benefit 
stabilization  fund  is  made,  in  equal 
parts,  as  an  additional  amount  to  the 
monthly  advance  payment  made  to  the 
organization  under  §  417.584  during  the 
period  of  the  contract. 

(e)  Availability  of  a  benefit 
stabilization  fund.  (1)  Amounts  withheld 
in  a  benefft  stabilization  fund  are 
available  for  use  by  an  organization 
only  for  four  years  following  the 
establishment  of  the  fund. 

(2)  Any  amounts  remaining  in  a 
benefit  stabilization  fund  after  the 
period  of  availability  described  in 
paragraph  (c)(1)  of  this  section  will 
revert  to  the  Medicare  Trust  Funds  in 
the  proportions  HCFA  determines  to  be 
appropriate. 

§  417.598    Annual  enrollment 
reconciliation. 

HCFA's  payment  to  an  organization 
may  be  subject  to  an  enrollment 
reconciliation  at  least  annually.  HCFA 
will  conduct  this  reconciliation  as 
necessary  to  assure  that  the  payments 


made  do  not  exceed  or  fall  short  of  the 
appropriate  per  capita  rate  of  payment 
for  each  Medicare  enrollee  of  the 
organization  during  the  contract  period. 
The  organization  must  submit  any 
information  or  reports  required  by 
HCFA  to  conduct  the  reconciliation. 

Beneficiary  Appeals 

§417.600    Scope. 

Sections  417.600  through  417.638 
establish  procedures  for  the 
presentation  and  resolution  of  initial 
determinations,  reconsiderations, 
hearings,  Appeals  Council  reviews, 
court  reviews,  and  finality  of  decisions, 
that  are  applicable  in  matters  arising 
under  section  1876  of  the  Act  and  this 
subpart.  The  grievance  procedures 
established  by  organizations  under 
§  417.436(a)(2)  apply  to  all  complaints 
that  do  not  involve  initial 
determinations.  Those  grievance 
procedures  must  provide  to  Medicare 
enrollees  a  thorough  explanation  of — 

(a)  The  steps  to  follow  in  completing 
the  procedure;  and 

(b)  The  time  limits  imposed  on  each 
step  of  the  procedure. 

§417.602    Oeflnlttons  appllcat>lc  to 
beneficiary  appeals. 

As  used  in  Si  417.604  through  417.638, 
unless  the  context  indicates  otherwise — 

ALJ  stands  for  administrative  law 
judge. 

Enrollee  means  a  Medicare  enrollee. 

RRB  stands  for  Railroad  Retirement 
Board. 

§  417.604    General  provision*. 

(a)  Applicability.  (1)  The  appeals 
procedure  described  in  S  §  417.604 
through  417.638  pertain  to  disputes 
involving  an  initial  determination,  as 
defined  in  §  417.606,  with  which  the 
enrollee  is  dissatisfied. 

(2)  Any  determinations  regarding 
items  or  services  that  were  furnished  by 
the  organization,  either  directly  or  under 
arrangement,  for  which  the  enrollee  has 
no  further  liability  for  payment  are  not 
subject  to  appeal. 

(3)  Services  included  in  an  optional 
supplemental  plan  (see  §  417.440(b)(2)) 
are  subject  only  to  a  grievance 
procedure  under  §  417.436(a)(2). 

(4)  Except  as  provided  in  §  417.610(b), 
physicians  and  other  individuals  who 
furnish  items  or  services  under 
arrangements  with  an  organization  have 
no  right  of  appeal  under  this  subpart. 

(5)  The  provisions  of  Subpart  R  of  20 
CFR  Part  404  dealing  with 
representation  of  parties  under  Title  II 
of  the  Act  are.  unless  otherwise 
provided  in  this  subpart,  also  applicable 
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to  matters  arising  under  section  1876  of 
the  Act. 

(b)  Responsibility  for  establishing 
appeals  procedures.  (1)  Except  as 
provided  in  paragraph  (b)(2)  of  this 
section,  the  provisions  of  §§  417.604 
through  417.638  apply  equally  to  all 
enrollees  regardless  of  the  method  of 
claims  processing  adopted  by  the 
organization.  The  organization  is 
responsible  for  establishing  and 
maintaining  the  appeals  procedures  that 
are  specified  in  these  sections. 

(2)  If  a  carrier  or  intermediar> 
processes  the  claims  for  an 
organization's  enrollees.  the  carrier  or 
intermediary — 

(i)  Is  acting  in  the  place  of  the 
organization,  except  with  regard  to 
initial  determinations  as  specified  in 
§  417.606(a)(3).  and 

(ii)  Acts  for  the  organization  with 
respect  to  the  appeals  procedures 
specified  in  §§  417.604  through  417.638. 
except  that  §  417.620(b)(2)  does  not 
apply  to  a  carrier  or  intermediary. 

(c)  Written  description  of  appeals 
procedure.  Each  organization  is 
responsible  for  ensuring  that  all 
enrollees  are  informed  in  writing  of  the 
appeals  procedures  that  are  available  to 
them. 

§417.606    MtM  determinations. 

(a)  Actions  that  are  initial 
determinations.  An  initial  determination 
is  a  determination  made  by  an 
organization,  or  carrier  or  intermediary- 
acting  for  the  organization,  concerning 
the  rights  of  an  enroUee  with  regard  to 
services  payable  by  Medicare  that  are 
furnished  by  the  organization.  In 
addition,  an  initial  determination  is  also 
any  determination  made  with  respect 
to— 

(1)  Reimbursement  for  emergency  or 
urgently  needed  services; 

(2)  Any  other  health  ser\'ices 
furnished  by  a  provider  or  supplier  other 
than  the  organization  that  the  enroUee 
believes — 

(i)  Are  covered  under  Medicare:  and 
(ii)  Should  have  been  furnished. 

arranged  for.  or  reimbursed  by  the 

organization. 

(3)  The  organization's  refusal  to 
provide  services  that  the  enrollee 
believes  should  be  furnished  or  arranged 
for  by  the  organization  and  the  enrollee 
has  not  received  the  services  outside  the 
organization. 

(b)  Actions  that  are  not  initial 
determinations.  The  following  are  not 
initial  determinations  for  purposes  of 
this  subpart: 

(1)  A  determination  regarding  items  or 
services  that  were  furnished  by  the 
organization,  either  directly  or  under 


arrangement,  for  which  the  enrollee  has 
no  further  obligation  for  payment. 

(2)  A  determination  regarding  items  or 
services  included  in  an  optional 
supplemental  plan  (see  §  417.440(b)(2)). 

(c)  Relation  to  grievances.  A 
determination  that  is  not  an  initial 
determination  is  subject  only  to  a 
grievance  procedure  under 
§  417.436(a)(2). 

§417.606    None*  Of  advarM  initial 
datermination. 

(a)  If  an  organization,  carrier,  or 
intermediary  makes  an  initial 
determination  that  is  partially  or  fully 
adverse  to  the  enjt)llee.  it  must  notify 
the  enrollee  of  the  determination  within 
60  days  of  receiving  the  enrollee's 
request  for  payment  of  services. 

(b)  The  notice  must — 

(1)  State  the  specific  reasons  for  the 
determination:  and 

(2)  Inform  the  enrollee  of  his  or  her 
right  to  reconsideration. 

(c)  The  failure  to  provide  the  enrollee 
with  timely  notification  of  an  adverse 
initial  determination  constitutes  an 
adverse  initial  determination  and  may 
be  appealed. 

§417.610    Partiaa  to  the  initial 
datarmination. 

The  parties  to  the  initial 
determination  are — 

(a)  The  enrollee; 

(b)  An  assignee  of  the  enrollee  (that 
is.  a  physician  or  other  supplier  who 
accepts  assignment  for  services 
furnished  to  an  enrollee  that  are  not 
covered  by  the  organization's  plan): 

(c)  The  legal  representative  of  a 
deceased  enrollee's  estate:  or 

(d)  Any  other  entity  determined  to 
have  an  appealable  interest  in  the 
proceeding. 

§417.612    Effect  of  Initial  datarmtnationa. 

The  initial  determination  is  final  and 
binding  on  all  parties  unless  it  is 
reconsidered  in  accordance  with 
§  417.614  through  417.626.  or  revised  in 
accordance  with  §  417.638. 

§417.614    Right  to  reconaideration. 

Any  party  to  an  initial  determination 
who  is  dissatisfied  with  that 
determination  may  request  a 
reconsideration  of  the  determination 
after  reopening  in  accordance  with  the 
procedures  of  §  417.616. 

§  417.616    Requaat  tor  reconaidaration. 

(a)  Method  and  place  for  filing  a 
request.  A  request  for  reconsideration 
must  be  made  in  writing  and  filed 
with — 

(1)  The  organization,  carrier,  or 
intermediary  that  made  the  initial 
determination: 


(2)  An  SSA  office:  or 

(3)  In  the  case  of  a  qualified  railroad 
retirement  beneficiary,  an  RRB  office. 

(b)  Time  for  filing  a  request.  Except  as 
provided  in  paragraph  (c)  of  this  section, 
the  request  for  reconsideration  must  be 
filed  within  60  days  from  the  date  of  the 
notice  of  the  initial  determination. 

(c)  E.\tension  of  time  to  file  a  request. 
(1)  Rule.  If  good  cause  is  shown,  the 
organization,  carrier,  or  intermediary 
that  made  the  initial  determination  may 
extend  the  time  for  filing  the  request  for 
reconsideration. 

(2)  Method  of  requesting  an  extension. 
If  the  time  limit  in  paragraph  (a)  of  this 
section  has  expired,  a  party  to  the  initial 
determination  may  file  a  request  to 
extend  the  time  to  file  a  request  for 
reconsideration  with  the  organization, 
carrier,  intermediary.  HCFA.  SSA.  or,  in 
the  case  of  a  qualified  railroad 
retirement  beneficiary,  an  RRB  office. 
The  request  to  extend  the  time  limit 
must — 
(i)  Be  in  writing:  and 
(ii)  State  why  the  request  for 
reconsideration  was  not  filed  timely. 

(d)  Parties  to  the  reconsideration.  The 
parties  to  the  reconsideration  are  the 
parties  to  the  initial  determination  as 
described  in  §  417.610.  and  any  other 
person  or  entity  whose  rights  with 
respect  to  the  initial  determination  may 
be  affected  by  the  reconsideration,  as 
determined  by  the  entity  that  conducts 
the  reconsideration. 

(e)  Withdrawal  of  request.  A  request 
for  reconsideration  may  be  withdrawn 
by  the  party  who  filed  the  request.  The 
request  for  withdrawal  must  be  filed  at 
one  of  the  places  specified  in  paragraph 
(c)(2)  of  this  section. 

§417.616    Opportunity  to  aubmit  evidence. 

The  organization,  carrier,  or 
intermediary  must  provide  the  parties  to 
the  reconsideration  reasonable 
opportunity  to  present  evidence  and 
allegations  of  fact  or  law.  related  to  the 
issue  in  dispute,  in  person  as  well  as  in 
writing. 

§417.620    Re8ponait>iiity  for 
reconsideration. 

(a)  Basic  rule.  Except  as  specified  in 
paragraph  (b)  of  this  section,  the  entity 
that  made  the  initial  determination  is 
the  entity  that  reconsiders  it. 

(b)  Exception.  If  the  organization 
made  the  initial  determination  or  the 
issue  is  the  organization's  refusal  to 
furnish  or  arrange  for  requested 
services,  the  organization  or  HCFA 
makes  the  reconsidered  determination, 
as  follows: 

(1)  Favorable  determination  by  the 
organization.  If  the  organization  can 
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make  a  reconsidered  determination 
completely  favorable  to  the  enroilee.  it 
issues  a  reconsidered  determination. 

(2)  Unfavorable  recommendation  by 
the  organization.  If  the  organization 
recommends  partial  or  complete 
affirmance  of  the  initial  adverse 
determination,  the  organization  must 
prepare  a  written  explanation  and 
forward  the  entire  case  file  to  HCFA, 
which  makes  a  reconsidered 
determination. 

§417.622    R*consid«r«d  dttarmtrwtlon. 

A  reconsidered  determination  is  a 
new  determination  that — 

(a)  Is  based  on  a  review  of  the  initial 
determination,  the  evidence  and 
findings  upon  which  it  was  based,  and 
any  other  evidence  submitted  by  the 
parties,  or  obtained  by  HCFA,  the 
organization,  or  the  carrier  or 
intermediary;  and 

(b)  Is  made  by  a  person  or  persons 
who  were  not  involved  in  making  the 
initial  determination. 

§417.624    Notic*  Of  r«conaM«r«d 
d«t*rmlnatton. 

(a)  Responsibility  for  notice.  The 
entity  that  makes  the  reconsidered 
determination  is  responsible  for  mailing 
notice  to  the  parties  and,  if  that  entity  is 
not  HCFA,  for  sending  a  copy  to  HCFA. 

(b)  Content  of  notice.  The  notice 
must — 

(1)  Stale  the  specific  reasons  for  the 
reconsidered  determination; 

(2)  Inform  the  party  of  his  or  her  right 
to  a  hearing  if  the  amount  in  controversy 
is  $100  or  more:  and 

(3)  Describe  the  procedures  that  the 
party  must  follow  to  obtain  a  hearing. 

§417.626    EffMt  Of  raoonsMwMl 
determination. 

A  reconsidered  determination  is  final 
and  binding  on  all  parties  unless  a 
request  for  a  hearing  is  filed  in 
accordance  with  the  provisions  of 
§  417.632,  or  unless  it  is  revised  in 
accordance  with  §  417.638. 

§417.628    Hearings:  General. 

Unless  otherwise  provided  in  this 
subpart,  regulations  at  20  CFR  404.929 
through  404.961  dealing  with  the  conduct 
of  hearings  are  also  applicable  to 
hearings  arising  under  this  subpart. 

§417.630    Right  to  hearing. 

Any  party  to  the  reconsideration  who 
is  dissatisfied  with  the  reconsidered 
determination  has  a  right  to  a  hearing  if 
the  amount  in  controversy  is  $100  or 
more.  The  amount  in  controversy  is 
computed  in  accordance  with  §  405.740 
of  this  chapter  for  Part  A  services  and 
§  405.820(b)  of  this  chapter  for  Part  B 
services.  When  the  basis  for  the  appeal 


is  the  refusal  of  services,  the  projected 
value  of  those  services  must  be  used  in 
computing  the  amount  in  controversy. 

§417.632    Request  for  hearing. 

(a)  Method  and  place  for  filing  a 
request.  A  request  for  a  hearing  must  be 
made  in  writing  and  filed  at  one  of  the 
places  specified  in  §  417.616(cK2). 

(b)  Time  for  filing  a  request.  Except 
when  the  time  is  extended  by  a 
presiding  officer  as  provided  in  20  CFR 
404.933(c],  a  request  for  a  hearing  must 
be  filed  within  60  days  of  the  date  of  the 
notice  of  reconsidered  determination. 

(c)  Parties  to  a  hearing.  The  parties  to 
a  hearing  must  be  the  parties  to  the 
reconsideration  as  described  in 

§  417.616(d),  and  any  other  person  or 
entity  whose  rights  with  respect  to  the 
reconsidered  determination  may  be 
affected  by  the  hearing,  as  determined 
by  the  ALJ.  The  organization  must  be 
made  a  party  to  the  hearing;  however, 
the  organization  does  not  have  a  right  to 
request  a  hearing.  Fees  for  any  services 
provided  by  a  representative  appointed 
on  behalf  of  the  organization  are  not 
subject  to  section  206  of  the  Act,  which 
governs  appointment  of  representatives 
and  payment  of  fees  to  representatives. 

(d)  Dismissal  of  request  for  hearing 
when  amount  in  controversy  is  less  than 
$100.  The  ALJ  makes  the  determination 
as  to  whether  the  amount  incontroversy 
is  $100  or  more.  The  ALJ  will  dismiss  the 
request  for  a  hearing  if  the  request 
plainly  shows  that  less  than  $100  is  in 
controversy.  If  a  hearing  is  held  and  the 
ALJ  finds  that  the  amount  in  controversy 
is  less  than  $100,  he  or  she  will  dismiss 
the  request  for  hearing  and  will  not  rule 
on  the  substantive  issues  involved  in  the 
appeal. 

§  4 1 7.634    Appeals  Council  review. 

Any  party  to  the  hearing,  including  the 
organization,  who  is  dissatisfied  with 
the  hearing  decision,  may  request  the 
Appeals  Council  to  review  the  ALJ's 
decision  or  dismissal.  Provisions 
regarding  Appeal  Council  review  are 
contained  in  20  CFR  404.967  through 
404.981. 

§  417.636    Court  review. 

(a)  Review  of  ALJ's  decision.  A  party 
or  the  organization  may  request  judicial 
review  of  an  ALJ's  decision  if — 

(1)  The  Appeals  Council  denied  the 
party's  or  the  organization's  request  for 
review;  and 

(2)  The  amount  in  controversy  is 
$1,000  or  more. 

(b)  Review  of  Appeals  Council 
decision.  A  party  or  the  organization 
may  request  judicial  review  of  the 
Appeals  Council  decision  if — 


(1)  It  is  the  final  decision  of  the 
Secretary;  and 

(2)  The  amount  in  controversy  is 
$1,000  or  more. 

(c)  Request  for  review.  The  civil 
action  must  be  filed  in  a  district  court  of 
the  United  States  in  accordance  with 
section  205(g)  of  the  Act  (see  20  CFR 
422.210  for  a  description  of  the 
procedures  to  follow  in  requesting 
judicial  review). 

§  417.638    Reopening  determinations  and 
decisions. 

An  initial,  reconsidered,  or  revised 
determination  made  by  an  organization, 
carrier,  intermediary,  or  HCFA,  or  a 
decision  or  revised  decision  of  an  ALJ  or 
the  Appeals  Council,  may  be  reopened 
in  accordance  with  the  provisions  of 
§  405.750  of  this  chapter. 

Contract  Appeals 

§417.640    Determinations  subject  to 
appeal. 

Sections  417.640  through  417.694 
establish  the  procedures  for  making  and 
reviewing  the  following  initial 
determinations: 

(a)  A  determination  that  an  eligible 
organization  is  not  qualified  to  enter 
into  a  contract  with  HCFA  under  section 
1876of  the  Act. 

(b)  A  determination  that  an  eligible 
organization  is  qualified  only  for  a 
reasonable  cost  contract. 

(c)  A  determination  to  terminate,  or  to 
refuse  to  renew,  a  contract  with  an 
organization  because — 

(1)  The  organization  has  failed 
substantially  to  carry  out  the  terms  of 
the  contract; 

(2)  The  organization  is  carrying  out 
the  contract  in  a  manner  that  is 
inconsistent  with  the  efficient  and 
effective  administration  of  section  1878 
of  the  Act;  or 

(3)  The  organization  no  longer  meets 
the  applicable  conditions  necessary  to 
qualify  as  an  eligible  organization  under 
section  1876  of  the  Act  and  this  subpart. 

§  4 1 7.642    Administrative  actions  that  are 
not  Initial  determinations. 

Administrative  actions  that  are  not 
initial  determinations  under  §§  417.640 
through  417.694  include,  but  c  ••e  not 
limited  to.  HCFA's  refusal  to  renew  a 
contract  with  an  organization  when  the 
refusal  is  not  based  on  the  causes 
specifed  in  §  417.640(c). 

§  4 1 7.644    Notice  of  initial  determination. 

(a)  When  HCFA  makes  an  initial 
determination,  it  will  notify  the 
organization  in  writing. 

(b)  The  notice  specifies — 
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(1)  The  reasons  for  the  determination: 
and 

(2)  The  organization's  right  to  request 
reconsideration. 

(c)  Notice  of  an  initial  determination 
specified  in  S  417.640  is  mailed  to  the 
organization  at  least  90  days  before  the 
end  of  the  contract  period,  or  in  the  case 
of  termination,  at  least  90  days  before 
the  effective  date  of  the  termination. 

§417.646    Effect  of  Mtial  dttermkwtion. 

The  initial  determination  is  fmal  and 
binding  on  all  parties  unless — 

(a)  It  is  reconsidered  in  accordance 
with  §§  417.648  through  417.658: 

(b)  In  the  case  of  an  initial 
determination  described  in  §  417.640(c). 
a  request  for  a  hearing  is  Hied;  or 

(c)  It  is  revised  as  a  result  of  a 
reopening  under  §  417.692. 

§417.646    Right  to  raquMt 
reconsideration. 

An  entity  that  is  dissatisfied  with  an 
initial  determination  as  described  in 
§  417.640  (a)  or  (b)  may  request  a 
reconsideration  of  the  determination  in 
accordance  with  the  procedures 
specified  in  §  417.650. 

§  417.650    Request  for  reconsideration. 

(a)  Method  and  place  for  filing  a 
request.  A  request  for  reconsideration 
must  be  made  in  writing  and  filed  with 
any  I ICFA  office. 

(b)  Time  for  filing  a  request.  Except  as 
provided  in  paragraph  (c)  of  this  section, 
the  request  for  reconsideration  must  be 
filed  within  60  days  from  the  date  of  the 
notice  of  the  initial  determination. 

(c)  Extension  of  time  to  file  a  request. 
HCFA  may.  in  response  to  a  party's 
written  petition  showing  good  cause, 
accept  a  request  for  reconsideration 
after  the  expiration  of  the  60  day  period. 

(d)  Proper  party  to  file  a  request.  Only 
an  authorized  official  of  the  entity  that 
was  a  party  to  an  initial  determination 
may  file  the  request  for  reconsideration. 

(e)  Withdrawal  of  a  request.  A 
request  for  reconsideration  may  be 
withdrawn  by  the  party  who  filed  the 
request  at  any  time  before  the  notice  of 
the  reconsidered  determination  is 
mailed.  The  request  for  withdrawal  must 
be  in  writing  and  filed  with  HCFA.  If 
HCFA  approves,  the  request  for 
reconsideration  is  withdrawn. 

§417.652    Opportunity  to  submH  evidence. 

HCFA  will  provide  the  parties  to  the 
reconsideration  reasonable  opportunity 
to  present  as  evidence  any  documents  or 
written  statements  that  are  relevant  and 
material  to  the  matters  at  issue. 

§  4 1 7.654    Reconsidered  determination. 

A  reconsidered  determination  is  a 
new  determination  that — 


(a)  Is  based  on  a  review  of  the  initial 
determination,  the  evidence  and 
findings  upon  which  that  was  based, 
and  any  other  written  evidence 
submitted  before  notice  of  the 
reconsidered  determination  is  mailed, 
including  facts  relating  to  the  status  of 
the  entity  subsequent  to  the  initial 
determination:  and 

(b)  Affirms,  reverses,  or  modifies  the 
initial  determination. 

§417.656    Notice  of  reconsidered 
determination. 

Written  notice  of  the  reconsidered 
determination  is  mailed  by  HCFA  to  the 
party  concerned  and — 

(a)  Contains  findings  with  respect  to 
the  eligible  organization's  qualifications 
to  enter  into  a  contract  with  HCFA 
under  section  1876  of  the  Act; 

(b)  States  the  specific  reasons  for  the 
reconsidered  determination;  and 

(c)  Informs  the  party  of  its  right  to  a 
hearing  if  it  is  dissatisfied  with  the 
determination. 

§417.656    Effect  of  reconsidered 
ueieiiiNfieuon. 

A  reconsidered  determination  is  final 
and  binding  on  all  parties  unless  a 
request  for  a  hearing  is  filed  in 
accordance  with  §  417.662  or  it  is 
revised  in  accordance  with  §  417.692. 

§417.660    Right  to  a  fleering. 

The  following  parties  are  entitled  to  a 
hearing: 

(a)  An  entity  that  has  been 
determined  in  a  reconsidered 
determination  to  be  unqualified  to  enter 
into  a  contract  with  HCFA  under  section 
1876  of  the  Act. 

(b)  An  eligible  organization  that  has 
been  determined  in  a  reconsidered 
determination  to  be  qualified  only  for  a 
reasonable  cost  contract. 

(c)  An  organization  whose  contract 
with  HCFA  has  been  terminated  or  has 
not  been  renewed  as  a  result  of  an 
initial  determination  as  provided  in 

§  417.640(c). 

§417.662    Request  for  hearing. 

(a)  Method  and  place  for  filing  a 
request.  A  request  for  a  hearing  must  be 
made  in  writing  and  filed  by  an 
authorized  official  of  the  entity  or 
organization  that  was  the  party  to  the 
determination  under  appeal.  The  request 
for  a  hearing  must  be  filed  with  any 
HCFA  office. 

(b)  Time  for  filing  a  request.  Except  as 
provided  in  paragraph  (c)  of  this  section, 
a  request  for  a  hearing  must  be  filed 
within  60  days  after  the  date  of  receipt 
of  the  notice  of  initial  or  reconsidered 
determination. 

(c)  Extension  of  time  to  file  a  request. 
If  good  cause  is  shown,  the  60-day 


period  to  request  a  hearing  may  be 
extended  by  HCFA. 

(d)  Parties  to  a  hearing.  The  parties  to 
a  hearing  must  be — 

(1)  The  parties  described  in  {  417.660; 

(2)  At  the  discretion  of  the  hearing 
officer,  any  interested  parties  who  make 
a  showing  that  their  rights  may  be 
prejudiced  by  the  decision  to  be 
rendered  at  the  hearing;  and 

(3)  HCFA. 

§  4 1 7.664    Postponement  of  eff ecthre  date 
of  initial  determination. 

When  a  request  for  a  hearing  with 
respect  to  an  initial  determination  is 
filed  timely — 

(a)  The  elective  date  of  the  initial 
determination  to  terminate  a  contract 
with  an  organization  will  be  postponed 
until  a  hearing  decision  is  reached;  and 

(b)  The  current  contract  will  be 
extended  at  the  end  of  the  contract 
period  (in  the  case  of  a  determination 
not  to  renew)  only — 

(1)  If  HCFA  finds  that  an  extension  of 
the  contract  will  be  consistent  with  the 
purpose  of  section  1876  of  the  Act;  and 

(2)  For  such  period  as  HCFA  and  the 
organization  agree. 

§  417.666    Designation  of  hearing  officer. 

HCFA  will  designate  a  hearing  officer 
to  conduct  the  hearing.  The  hearing 
officer  need  not  be  an  ALJ. 

§417.666    Oisquaiification  of  hearing 
officer. 

(a)  A  hearing  officer  may  not  conduct 
a  hearing  in  a  case  in  which  he  or  she  is 
prejudiced  or  partial  to  any  party  or  has 
any  interest  in  the  matter  pending  for 
decision. 

(b)  A  party  to  the  hearing  who  objects 
to  the  designated  hearing  officer  must 
notify  that  officer  in  writing  at  the 
earliest  opportunity. 

(c)  The  hearing  officer  must  consider 
the  objection,  and  may,  at  his  or  her 
discretion,  either  proceed  with  the 
hearing  or  withdraw. 

(1)  If  the  hearing  officer  withdraws. 
HCFA  will  designate  another  hearing 
officer  to  conduct  the  hearing. 

(2)  If  the  hearing  officer  does  not 
withdraw,  the  objecting  party  may,  after 
the  hearing,  present  objections  and 
request  that  the  officer's  decision  be 
revised  or  a  new  hearing  be  held  before 
another  hearing  officer.  The  objections 
must  be  submitted  to  HCFA. 

§  417.670    Time  and  place  of  hearing. 

(a)  The  hearing  officer  will  fix  a  time 
and  place  for  the  hearing  and  send 
wntten  notice  to  the  parties.  The  notice 
must  also  inform  the  parties  of  the 
general  and  specific  issues  to  be 
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resolved  and  information  about  the 
hearing  procedure. 

(b)  The  hearing  officer  may.  on  his  or 
her  own  motion,  or  at  the  request  of  a 
party,  change  the  time  and  place  for  the 
hearing.  The  hearing  officer  may  adjourn 
or  postpone  the  hearing. 

[c]  The  hearing  officer  will  give  the 
parties  reasonable  notice  of  any  change 
in  time  or  place  of  adjournment. 

§  417.672    Appointment  of  represcntativet. 

A  party  may  appoint  as  its 
representative  at  the  hearing  anyone  not 
disqualified  or  suspended  from  acting  as 
a  representative  before  the  Secretary  or 
otherwise  prohibited  by  law. 

$  471.674    Authority  of  representatives. 

(a)  A  representative  appointed  and 
qualified  in  accordance  with  §  417.672 
may,  on  behalf  of  the  represented 
party— 

(1)  Give  or  accept  any  notice  or 
request  pertinent  to  the  proceedings  set 
forth  in  this  subpart; 

(2)  Present  evidence  and  allegations 
as  to  facts  and  law  in  any  proceedings 
affecting  that  party;  and 

(3)  Obtain  information  to  the  same 
extent  as  the  party. 

(b)  A  notice  or  request  sent  to  the 
representative  has  the  same  force  and 
effect  as  if  it  had  been  sent  to  the  party. 

§  417.676    Conduct  of  hearing. 

(a)  The  hearing  will  be  open  to  the 
parties  and  to  the  public. 

(b)  The  hearing  officer  will  inquire 
fully  into  all  the  matters  at  issue  and 
must  receive  in  evidence  the  testimony 
of  witnesses  and  any  documents  that 
are  relevant  and  material. 

(c)  The  parties  will  be  provided  an 
opportunity  to  enter  any  objection  to  the 
inclusion  of  any  document. 

(d)  The  hearing  officer  will  decide  the 
order  in  which  the  evidence  and  the 
arguments  of  the  parties  are  presented 
and  the  condui;!  of  the  hearing. 

§417.678    Evidence. 

The  hearing  officer  will  rule  on  the 
admissibility  of  evidence  and  may  admit 
evidence  that  would  be  inadmissible 
under  rules  applicable  to  court 
procedures.  i 

§417.680    Witnesses.' 

(a)  The  hearing  officer  may  examine 
the  witnesses. 

(b)  The  parties  or  their  representatives 
will  be  permitted  to  examine  their 
witnesses  and  cross-examine  witnesses 
of  other  parties. 

§417.682    Discovery.  I 

(a)  Prehearing  discovery  will  be 
permitted  upon  timely  request  of  a 
party. 


(b)  A  request  is  timely  if  it  is  made 
before  the  beginning  of  the  hearing. 

(c)  A  reasonable  time  for  inspection 
and  reproduction  of  documents  will  be 
provided  by  order  of  the  hearing  officer. 

(d)  The  hearing  officer's  order  on  all 
discovery  matters  is  final. 

§417.684    Prehearing. 

The  hearing  officer  may  schedule  a 
prehearing  conference  if  he  or  she 
believes  that  a  conference  would  more 
clearly  define  the  issues. 

§  417.686    Record  of  hearing. 

(a)  A  complete  record  of  the 
proceedings  at  the  hearing  will  be  made 
and  transcribed  and  made  available  to 
all  parties  upon  request. 

(b)  The  record  may  not  be  closed  until 
a  hearing  decision  has  been  issued. 

§  4 1 7.688    Authority  of  hearing  officer. 

In  exercising  his  or  her  authority,  the 
hearing  officer  must  comply  with  the 
provisions  of  title  XVIII  and  related 
provisions  of  the  Act,  the  regulations 
issued  by  the  Secretary,  and  general 
instructions  issued  by  HCFA  in 
implementing  that  Act. 


§  417.690 
decision. 


Notice  and  effect  of  hearing 


(a)  As  soon  as  practical  after  the  close 
of  the  hearing,  the  hearing  officer  will 
issue  a  written  decision  that — 

(1)  Is  based  upon  the  evidence  of 
record;  and 

(2)  Contains  separately  numbered 
findings  of  fact  and  conclusions  of  law. 

(b)  The  hearing  officer  will  provide  a 
copy  of  the  hearing  decision  to  each 
party. 

(c)  The  hearing  decision  is  final  and 
binding  unless  it  is  reopened  and 
revised  in  accordance  with  §  417.692. 

§  417.692    Reopening  of  initial  or 
reconsidered  determination  and  decision  of 
a  hearing  officer. 

(a)  Initial  or  reconsidered 
determination.  An  initial  or 
reconsidered  determination  may  be 
reopened  and  revised  by  HCFA  upon  its 
own  motion  within  one  j  Cdi  of  the  date 
of  the  notice  of  determination. 

(b)  Decision  of  hearing  officer.  A 
decision  of  a  hearing  officer  that  is 
unfavorable  to  any  party  and  is 
otherwise  final  may  be  reopened  and 
revised  by  the  hearing  officer  upon  the 
officer's  own  motion  within  one  year  of 
the  notice  of  the  hearing  decision.  It  may 
be  reopened  and  revised  by  another 
hearing  officer  designated  by  HCFA  if 
the  hearing  officer  who  issued  the 
decision  is  unavailable. 

(c)  Notices.  (1)  The  notice  of 
reopening  and  of  any  revisions  following 


the  reopening  will  be  mailed  to  the 
parties. 

(2)  The  notice  of  revision  will  specify 
the  reasons  for  revisions. 

§  4 1 7.694    Effect  of  revised  determination. 

The  revision  of  an  initial  or 
reconsidered  determination  is  final  and 
binding  unless  a  party  files  a  written 
request  for  hearing  of  the  revised 
determination  in  accordance  with 
§  417.662. 

Subpart  D— Healtti  Care  Prepayment 
Plans 

§  417.800    Reimbursement  of  health  care 
prepayment  plans;  definitions  and  basic 
rule. 

(a)  Definitions.  As  used  in  this 
subpart,  unless  the  context  indicates 
otherwise — 

"Covered  Part  B  services"  means 
physicians'  services,  diagnostic  X-ray 
tests,  laboratory,  other  diagnostic  tests, 
and  any  additional  medical  and  other 
health  services,  that  the  HCPP  furnishes 
to  its  Medicare  enrollees. 

"Health  care  prepayment  plan" 
(HCPP)  means  an  organization  that — 

(1)  Is  responsible  for  the  organization, 
financing  and  delivery  of  covered  Part  B 
services  to  a  defined  population  on  a 
prepayment  basis; 

(2)  Meets  the  conditions  specified  in 
paragraph  (b)  of  this  section;  and 

(3)  Elects  to  be  reimbursed  on  a 
reasonable  cost  basis. 

"Medicare  enrollee"  means  a 
beneficiary  under  Part  B  of  Medicare 
who  has  been  identified  of  HCFA 
records  as  an  enrollee  of  the  HCPP. 
"Reporting  period"  means  the  period 
specified  by  HCFA  for  which  an  HCPP 
must  report  its  costs  and  utilization. 

(b)  Qualifying  conditions.  (1)  Except 
as  provided  in  paragraph  (b)(2)  of  this 
section,  an  organization  wishing  to 
participate  as  an  HCPP  must — 

(i)  Enter  into  a  written  agreement  with 
HCFA  as  specified  in  §  417.801; 

(ii)  Furnish  physicians'  services 
through  its  employees  or  under  a  formal 
arrangement  with  a  medical  group, 
independent  practice  association  or 
individual  physicians;  and 

(iii)  Furnish  covered  Part  B  services  to 
its  Medicare  enrollees  through 
institutions,  entities,  and  persons  that 
have  qualified  under  the  applicable 
requirements  of  Title  XVIII  of  the  Social 
Security  Act. 

(2)  An  organization  that,  as  of  January 
31, 1983,  was  being  reimbursed  on  a 
reasonable  cost  basis  under  section 
1833(a)(1)(A)  of  the  Act,  and  that  would 
not  otherwise  meet  the  conditions 
specified  in  paragraph  (b)(1),  may 
receive  reimbursement  on  a  reasonable 
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cost  basis  as  an  HCPP.  provided  it  files 
an  agreement  with  HCFA  as  required  by 
i  417.801. 

(c)  Payment  of  reasonable  cost.  (1) 
Except  as  otherwise  provided  in  this 
subpart.  HCFA  pays  an  HCPP  on  the 
basis  of  the  reasonable  cost  it  incurs,  as 
specified  in  §S  417.530  through  417.576. 
for  the  covered  Part  B  services  furnished 
to  its  Medicare  enroiiees. 

(2)  In  determining  the  amount  due  an 
HCPP  for  covered  Part  B  services 
furnished  its  Medicare  enroiiees,  HCFA 
deducts  from  the  reasonable  cost 
actually  incurred  by  the  HCPP  an 
amount  equal  to  the  actuarial  value  of 
the  deductible  and  coinsurance  amount 
that  would  otherwise  be  applicable  to 
those  services  if  the  Medicare  enroiiees 
who  received  the  services  had  not  been 
enrolled  in  the  HCPP. 

|d)  Covered  services  not  reimbursed 
to  an  HCPP.  [1]  Services  reimbursed 
under  Part  A  are  not  reimbursable  to  an 
HCPP.  HCFA  makes  payment  for  these 
services  directly  to  the  hospital,  or  other 
provider  of  services,  on  a  reasonable 
cost  basis  through  the  provider's 
Medicare  fiscal  intermediary  (for  more 
details,  see  Subpart  D  of  Part  405  of  this 
chapter). 

(2)  Covered  Part  B  services  furnished 
by  a  provider  of  services  to  an  HCPFs 
Medicare  enroiiees  are  not  payable  to 
the  HCPP.  HCFA  makes  payment  for 
these  services  to  the  provider  on  behalf 
of  the  Medicare  enrollee  through  the 
provider's  Medicare  fiscal  intermediary. 
This  requirement  does  not  affect 
Medicare  payment  to  the  HCPP  for 
physicians'  services  furnished  to  its 
Medicare  enroiiees  for  which  the 
physicians  are  compensated  by  the 
HCPP. 

(e)  Payment  for  services  to 
nonenrollees.  HCFA  makes  payment  to 
an  HCPP  for  covered  Part  B  services 
furnished  by  the  HCPP  to  a  Medicare 
beneficiary  who  is  not  enrolled  in  the 
HCPP  if  the  beneficiary  assigns  his 
rights  to  payment  in  accordance  with 
§  405.1675  of  this  chapter.  Payment  is 
made  on  a  reasonable  charge  basis 
through  the  HCPP's  Medicare  carrier. 

§417.801    AgrMOMnts  b«twMn  HCFA  and 
health  car*  prapaymant  piana. 

(a)  General  requirement  (1)  In  order 
to  participate  and  receive  payment 
under  the  Medicare  program  as  an 
HCPP  as  defined  in  S  417.800.  an 
organization  must  enter  into  a  written 
agreement  with  HCFA. 

(2)  An  existing  group  practice 
prepayment  plan  (GPPP)  that  continues 
as  an  HCPP  under  this  Subpart  D  must 
have  entered  into  a  written  agreement 
with  HCFA  within  60  days  of  January 
31. 1983. 


(b)  Terms.  The  agreement  must 
provide  that  the  HCPP  agrees  to — 

(1)  Maintain  compliance  with  the 
requirements  for  participation  and 
reimbursement  on  a  reasonable  cost 
basis  of  HCPPs  as  specified  in  S  417.80O. 

(2)  Not  charge  the  Medicare  enrollee. 
as  defined  in  §  417.800.  a  beneficiary,  or 
any  other  person  for  items  or  services 
for  which  that  individual  is  entitled  to 
have  payment  made  under  the 
provisions  of  this  part,  except  for  any 
deductible  or  coinsurance  amounts  for 
which  the  individual  is  liable: 

(3)  Refund,  as  promptly  as  possible, 
any  money  incorrectly  collected  as 
charges  or  premiums,  or  in  any  other 
way  from  Medicare  enroiiees  in  the 
HCPP  in  accordance  with  the 
requirements  specified  in  k  417.456; 

(4)  Not  impose  any  limitations  on  the 
acceptance  of  Medicare  enroiiees  or 
beneficiaries  for  care  and  treatment  that 
it  does  not  impose  on  all  other 
individuals;  and 

(5)  Consider  any  additional 
requirements  that  HCFA  finds  necessary 
or  desirable  for  efficient  and  effective 
program  administration. 

(c)  Duration  of  agreement.  Except  for 
the  term  of  the  initial  agreement,  the 
agreement  is  for  a  term  of  one  year  and 
may  be  renewed  annually  by  mutual 
consent.  The  term  of  the  intitial 
agreement  is  set  by  HCFA. 

(d)  Termination  or  nonrenewal  of 
agreement  by  HCFA.  (1)  HCFA  may 
terminate  or  not  renew  an  agreement  if 
it  determines  that — 

(i)  The  HCPP  no  longer  meets  the 
requirements  for  participation  and 
reimbursement  as  an  HCPP  as  specified 
in  §  417.800, 

(ii)  The  HCPP  is  not  in  substantial 
compliance  with  the  provisions  of  the 
agreement,  applicable  HCFA 
regulations,  or  applicable  provisions  of 
the  Medicare  law:  or 

(iii)  The  HCPP  undergoes  a  change  in 
ownership  as  specified  in  $9  417.520 
through  417.523. 

(2)  HCFA  will  give  notice  of 
termination  or  nonrenewal  to  the  HCPP 
at  least  90  days  before  the  effective  date 
stated  in  the  notice. 

(e)  Termination  or  nonrenewal  of 
agreement  by  HCPP.  (1)  If  an  HCPP  does 
not  wish  to  renew  its  agreement  at  the 
end  of  the  term,  it  must  give  written 
notice  to  HCFA  at  least  90  days  before 
the  end  of  the  term  of  the  agreement.  If 
an  HCPP  wishes  to  terminate  its 
agreement  before  the  end  of  the  term,  it 
must  file  a  written  notice  with  HCFA 
stating  the  intended  effective  date  of 
termination. 

(2)  HCFA  may  approve  the 
termination  date  proposed  by  the  HCPP, 
or  set  a  different  date  no  later  than  6 


months  after  that  date.  HCFA  makes 
this  decision  based  on  a  finding  that 
termination  on  a  specific  date  would 
not — 

(i)  Unduly  disrupt  the  furnishing  of 
services  to  the  community  serviced  by 
the  HCPP;  or 

(ii)  Otherwise  interfere  with  the 
efficient  administration  of  the  Medicare 
program. 

§417.802    AHowabIa  coata. 

(a)  General  rule.  The  costs  that  are 
considered  allowable  for  HCPP 
reimbursement  are  the  same  as  those  for 
reasonable  cost  HMOs  and  CMPs 
specified  in  55  417.530  through  417.550. 
except  those  in  55  417.531.  417.532  (a)(3) 
and  (c)  through  (g).  417.536  (I)  and  (m). 
417.546.  417.548.  and  417.550(b)(2]. 

(b)  Physicians '  services  and  other 
Part  B  supplier  services  furnished  under 
arrangements. — (1)  Principle.  The 
amount  paid  by  an  HCPP  for  physicians' 
services  and  other  Part  B  supplier 
services  furnished  under  arrangements 
is  an  allowable  cost  to  the  extent  it  is 
reasonable. 

(2)  Application:  Payment  on  other 
than  a  fee-for-service  basis.  If  the  HCPP 
pays  for  physicians'  services  and  other 
Part  B  supplier  services  on  other  than  a 
fee-for-service  basis — 

(i)  Except  as  specified  in  paragraph 
(b](2)(ii)  of  this  section,  the  costs 
incurred  by  the  HCPP  may  be 
considered  reasonable  if  they — 

(A)  Do  not  exceed  those  that  a 
prudent  and  cost-conscious  buyer  would 
incur  to  purchase  those  services:  and 

(B)  Are  comparable  to  costs  incurred 
for  similar  services  furnished  by  similar 
physicians  of  other  suppliers  in  the  same 
or  a  similar  locality. 

(ii)(A)  If  a  physician  group  to  whom 
the  HCPP  makes  payment  compensates 
its  physicians  on  a  fee-for-service  basis, 
the  HCPP's  payment  to  the  group  may 
not  exceed  the  reasonable  charges  for 
those  services,  as  defined  in  Subpart  E 
of  Part  405  of  this  chapter. 

(B)  Payment  in  excess  of  the  limits 
specified  in  paragraph  (b)(2)(ii)(A)  of 
this  section  is  allowable  if  the  group  has 
procedures  under  which  members  of  the 
group  accept  effective  incentives,  such 
as  risk-sharing,  designed  to  avoid 
unnecessary  or  unduly  costly  utilization 
of  health  services.  In  such  cases,  the 
amount  paid  by  the  HCPP  is  considered 
reasonable  if  it  meets  the  conditions 
specified  in  paragraph  (b)(2)(i)  of  this 
section. 

(3)  Application:  Payment  on  a  fee-for- 
service  basis.  If  the  HCPP  pays  for 
physicians'  services  and  other  Part  B 
supplier  services  on  a  fee-for-service 
basis — 
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(i)  Except  as  speciHed  in  paragraph 
(b)(3)(ii]  of  this  section,  the  costs 
incurred  by  the  HCPP  are  considered 
reasonable  if  they  do  not  exceed — 

(A)  The  reasonable  charges  for  those 
services,  as  defined  in  Subpart  E  of  Part 
405  of  this  chapter  and 

(B)  The  amount  that  HCFA  would  pay 
for  those  services  if  they  were  furnished 
to  beneficiaries  who  are  not  enrolled  in 
the  HCPP  and  who  receive  the  services 
from  sources  other  than  providers  of 
services  or  other  entities  that  are 
reimbursed  on  a  reasonable  cost  basis. 

(ii)  Payment  to  a  physician  group 
organized  on  an  individual-practice 
basis  is  not  subject  to  the  paragraph 
(b)(3)(i)  of  this  section  if  the  group  pays 
its  physicians  on  a  fee*for-service  basis 
and  has  procedures  under  which  the 
members  of  the  group  accept  effective 
incentives,  such  as  risk-sharing, 
designed  to  avoid  unnecessary  or 
unduly  costly  utilization  of  health 
services.  In  these  cases,  the  amount  paid 
by  an  HCPP  is  considered  reasonable  if 
it  meets  the  conditions  speciHed  in 
paragraph  (b](2](i)  of  this  section. 

§417.S04    Cost  apportionmenL 

(a)  The  HCPP  follows  the  cost 
apportionment  principles  specified  in 
§S  417.552  through  417.566,  except  for 
provisions  on  provider  costs  and 
provisions  on  departmental 
apportionment. 

(b)  The  HCPP  may  use  a  method  for 
reporting  costs  that  is  approved  by 
HCFA.  HCFA  base.i  its  approval  on  a 
finding  that  the  method — 

(1)  Results  in  an  accurate  and 
equitable  allocation  of  allowable  costs; 
and 

(2)  Is  justifiable  from  an 
administrative  and  cost  efficiency 
standpoint. 


§  4 1 7.806    Financial  records,  statistical 
data,  and  cost  finding. 

(a)  The  principles  specified  in 

§  417.568  will  apply  to  HCPPs.  except 
those  in  paragraph  (c)  of  that  section. 

(b)  The  HCPP  may  use  a  method  for 
reporting  costs  that  is  approved  by 
HCFA.  HCFA  bases  its  approval  on  a 
finding  that  the  method — 

(1)  Results  in  an  accurate  and 
equitable  allocation  of  allowable  costs; 
and 

(2)  Is  justifiable  from  an 
administrative  and  cost  efficiency 
standpoint. 

(c)  An  HCPP  must  permit  the 
Department  and  the  Comptroller 
General  to  audit  or  inspect  any  books 
and  records  of  the  HCPP  and  of  any 
related  organization  that  pertain  to  the 
determination  of  amounts  payable  for 
covered  Part  B  services  furnished  its 


Medicare  enrollees.  For  purposes  of  this 
requirement,  the  principles  specified  in 
§  417.486  apply  to  HCPPs. 

§417.608    Interim  per  capita  payments. 

The  HCPP  follows  the  principles 
specified  in  §§  417.570  and  417.572  on 
interim  per  capita  payments,  except  for 
the  following: 

(a)  When  applying  these  principles  in 
to  HCPPs,  the  term  "reporting  period" 
should  be  used  instead  of  the  term 
"contract  period"  contained  in  that 
section. 

(b)  An  HCPP  must  submit  to  HCFA  an 
annual  operating  budget  and  enrollment 
forecast,  in  the  form  and  detail  specified 
by  HCFA,  at  least  60  days  before  the 
beginning  of  each  reporting  period.  A 
reporting  period  must  be  12  consecutive 
months,  except  that  the  HCPP's  initial 
reporting  period  for  participating  in 
Medicare  may  be  as  short  as  6  months 
or  as  long  as  18  months. 

(c)  An  HCPP  must  submit  to  HCFA  an 
interim  cost  report  and  enrollment  data 
applicable  to  the  first  6-month  period  of 
the  HCPP's  reporting  period  in  the  form 
and  detail  specified  by  HCFA.  The 
interim  cost  report  must  be  submitted 
not  later  than  45  days  after  the  close  of 
the  first  6-month  period  of  the  HCPP's 
reporting  period. 

(d)  In  lieu  of  an  interim  payment 
based  on  the  actual  monthly  enrollment 
in  an  HCPP,  HCFA  and  the  HCPP  may 
agree  to  a  uniform  monthly  interim 
reimbursement  rate  for  a  reporting 
period.  This  interim  rate  is  based  on  the 
HCPP's  budget  and  enrollment  forecast, 
if  HCFA  is  satisified  that  the  rate  is 
consistent  with  efficiency  and  economy, 
and  will  not  result  in  excessive 
adjustment  at  the  end  of  the  reporting 
period. 

§417.810    Rnal  settlement 

(a)  General  requirement.  HCFA  and 
an  HCPP  must  make  a  final  settlement, 
and  payment  of  amounts  due  either  to 
the  HCPP  or  to  HCFA,  following  the 
submission  and  review  of  the  HCPP's 
annual  cost  report  and  the  supporting 
documents  specified  in  paragraph  (b)  of 
this  section. 

(b)  Annual  cost  report  as  basis  for 
final  settlement — (1)  Form  and  due  date. 
An  HCPP  must  submit  to  HCFA  a  cost 
report  and  supporting  documents  in  the 
form  and  detail  specified  by  HCFA,  no 
later  than  120  days  following  the  close 
of  a  reporting  period. 

(2)  Contents.  The  report  must 
include — 

(i)  The  HCPP's  per  capita  incurred 
costs  of  providing  covered  Part  B 
services  to  its  Medicare  enrollees  during 
the  reporting  period,  including  any  costs 
incurred  by  another  organization  related 


to  the  HCPP  by  common  ownership  or 
control; 

(ii)  The  HCPP's  methods  of 
apportioning  costs  among  its  Medicare 
enrollees,  enrollees  who  are  not 
Medicare  beneficiaries,  and  other 
nonenrollees,  including  Medicare 
beneficiaries  receiving  health  care 
services  on  a  fee-for-service  or  other 
basis;  and 

(iii)  Information  on  enrollment  and 
other  data  as  specified  by  HCFA. 

(3)  Extension  of  time  to  submit  cost 
report.  HCFA  may  grant  an  HCPP  an 
extension  of  time  to  submit  a  cost  report 
for  good  cause  shown. 

(4)  Failure  to  report  required  financial 
information.  If  an  HCPP  does  not  submit 
the  required  cost  report  and  supporting 
documents  within  the  time  speciHed  in 
paragraph  (b)(1)  of  this  section,  and  has 
not  requested  and  received  an  extension 
of  time  for  good  cause  shown,  HCFA 
may— 

(i)  Regard  the  failure  to  report  this 
information  as  evidence  of  likely 
overpayment  and  reduce  or  suspend 
interim  payments  to  the  HCPP;  and 

(ii)  Determine  that  amounts  previously 
paid  are  overpayments,  and  make 
appropriate  recovery. 

(c)  Determination  of  final  settlement. 
Following  the  HCPP's  submission  of  the 
reports  specified  in  paragraph  (b)  of  this 
section  in  acceptable  form,  HCFA 
makes  a  determination  of  the  total 
reimbursement  due  the  HCPP  for  the 
reporting  period  and  the  difference,  if 
any,  between  this  amount  and  the  total 
interim  payments  made  to  the  HCPP. 
HCFA  sends  to  the  HCPP  a  notice  of  the 
amount  of  reimbursement  by  the 
Medicare  program.  This  notice — 

(1)  Explains  HCFA's  determination  of 
total  reimbursement  due  the  HCPP  for 
the  reporting  period;  and 

(2)  Informs  the  HCPP  of  its  right  to 
have  the  determination  reviewed  at  a 
hearing  as  provided  in  Part  405,  Subpart 
R  of  this  subchapter. 

(d)  Payment  of  amounts  due.  (1) 
Within  30  days  of  HCFA's 
determination,  HCFA  or  the  HCPP.  as 
appropriate,  will  make  payment  of  any 
difference  between  the  total  amount  due 
and  the  total  interim  payments  made  to 
the  HCPP  by  HCFA. 

(2)  If  the  HCPP  does  not  pay  HCFA 
within  30  days  of  HCFA's  determination 
of  any  amounts  the  HCPP  owes  HCFA, 
HCFA  may  offset  further  payments  to 
the  HCPP  to  recover,  or  to  aid  in  the 
recovery  of,  any  overpayment  identified 
in  its  determination. 

(3)  Any  offset  of  payments  HCFA 
makes  under  paragraph  (d)(2)  of  this 
section  will  remain  in  effect  even  if  the 
HCPP  has  requested  a  hearing  on  the 
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determrnation  under  the  provisions  of 
Part  405,  Subpart  R  of  this  chapter. 

(e)  Tentative  settlement.  (1)  If  a  Hnal 
settlement  cannot  be  made  within  90 
days  after  the  MCPP  submits  the  report 
specified  in  paragraph  (b)  of  this 
sef:tion.  HCFA  will  make  an  interim 
settlement  by  estimating  the  amount 
payable  to  the  HCPP. 

(2)  HCFA  or  the  HCPP  will  make 
payment  within  30  days  of  HCFA's 
determination  under  the  tentative 
settlement  of  any  estimated  amounts 
due. 

(3)  The  tentative  settlement  is  subject 
to  adjustment  at  the  time  of  a  final 
settlement. 

(Cataio)i(  of  Federal  Domestic  Assistance 
Programs  Na  13.773,  Medicare-Hospital 
Insurance  Program,  and  No.  13.774,  Medicare- 
Supplementar>  Medical  Insurance  Program) 

Oiited:  October  &  1984. 
Cafolyne  K.  Davis, 

Administrator.  Health  Care  Financing 
A  dm  u:  islrotiun. 

Approved:  December  7,  1884. 
Marjaiet  M.  tieckler, 

SV'i  n  tan,- 

I  Editorial  Note. — The  following  addendum 
Mill  nut  appe^ir  in  the  Code  of  Federal 

Rp};uliiiinns  I 

Addendum — Adjusted  Average  Per 
Capita  Cost  Methodology  for  the 
Impienoentation  of  Prospective  Risk 
Contracts 

The  Tax  Equity  and  Fiscal 
Responsibility  Act  (Pub.  L  97-248) 
authorized  prospective  Medicare 
payment  under  risk  contracts  with 
eligible  organizations.  Eligible 
orgi'nizations  are  health  maintenance 
organizations  (HMOs)  and  other  prepaid 
plans,  known  as  competitive  medical 
plans  (CMPs).  that  provide  health  care 
services  to  their  enroUees  in  return  for 
fixed  predetermined  premium  payments. 

The  .Medicare  program  will  pay 
monthly  per  capita  payments  in  advance 
to  an  eligible  organization  with  a  risk 
contract  for  each  Medicare  eligible 
individual  enrolled  with  the 
organization  under  the  risk  contract.  In 
order  to  determine  the  appropriate 
payments,  each  enroUee  will  be 
assigned  to  a  demographic  class  based 
on  age,  sex.  Medicare  entitlement  status, 
institutionalization,  and  Medicaid 
status.  The  annual  rate  of  the  payment 
for  each  enrollee  will  then  be  set  at  95 
percent  of  the  adjusted  average  per 
capita  coat  (AAPCC)  for  the 
demographic  class  to  which  that 
enrollee  is  assigned. 

The  AAPCC  applicable  to  a 
demographic  class  is  a  prospective 
estimate  of  the  average  per  capita 
amount  that  would  be  payable  by 


Medicare  in  the  contract  year  for  a 
group  of  similarly  classified  Medicare 
eligibles  in  a  geographic  area  if  services 
were  to  be  furnished  by  other  than  an 
eligible  organization  in  the  same  or  a 
similar  geographic  area.  Thus,  the 
A.^PCC  is  a  prospective  estimate  of 
Medicare  cost  levels  by  demographic 
category,  in  the  fee-for-service  (that  is, 
noneligible  organization)  sector  of  the 
geographic  area. 

A  set  of  AAIK^C  values  is  calculated 
at  the  county  level  for  all  Medicare 
insureds  except  those  having  end-stage 
renal  disease  (ESRD).  in  which  case  the 
calculation  is  performed  at  the  State 
level  because  of  the  relatively  small  size 
of  this  segment  of  the  population.  The 
calculation  of  AAPCC  values  that  are 
applicable  to  a  future  calendar  year  is 
developed  in  four  conceptually  basic 
steps: 

1.  Medicare  national  average  calendar 
year  per  capita  costs  are  projected  for 
the  future  year  under  consideration. 

i  Geographic  adjustment  factors  that 
reHect  the  historical  relationships 
between  the  county's  and  the  nation's 
per  capita  costs  are  used  to  convert  the 
national  average  per  capita  costs  to  the 
county  level. 

3.  Expected  Medicare  per  capita  costs 
for  the  county  are  adjusted  (by  removing 
both  reimbursement  and  enrollment 
attributable  to  Medicare  beneficiaries  in 
eligible  organizations  under  contract 
with  HCFA)  to  a  fee-for-service  basis. 

4.  The  fee-for-service  Medicare  cost 
per  capita  is  disaggregated  into  its 


demographically  defined  component 
parts  to  produce  a  set  of  county  AAPCC 
values. 

These  steps  are  discussed  in  greater 
detail  below. 

Step  1. — The  national  average  per 
capita  costs  to  the  Medicare  program 
are  projected  for  the  future  calendar 
year  under  consideration.  These 
numbers  are  known  as  the  United  States 
per  capita  costs  (USPCCs)  and  are 
estimated  average  incurred  benefit  costs 
per  Medicare  enrollee,  loaded  for  carrier 
and  intermediary  expenses. 

For  each  of  Part  A  (hospital 
insurance)  and  Part  B  (supplementary 
medical  insurance)  of  Medicare,  the 
USPCCs  are  developed  separately  for 
the  aged,  the  disabled,  and  those 
beneficiaries  having  end-stage  renal 
disease  (ESRD).  The  estimates  that  are 
used  as  the  basis  for  the  USPCCs  are  the 
most  recent  Medicare  cost  estimates 
prepared  by  the  actuaries  fli  the  O^ce 
of  Financial  and  Actuarial  Analysis 
within  HCFA. 

Carrier  and  intermediary  expense 
loadings  are  calculated  separately  for 
Part  A  and  Part  B  as  the  ratio  of  cash 
administrative  expenses  to  cash 
benefits.  The  administrative  expense 
amounts  are  obtained  from  reports  of 
HCFA's  Division  of  Contractor  Financial 
Management.  The  cash  benefits  amount 
are  obtained  from  reports  of  the  U.S. 
Treasury's  Division  of  Financial 
Management.  Monthly  USPCCs  are 
calculated  for  the  future  calendar  year 
as: 


ViiX 


(annual  incurred  iMneflt  outiays) 


(projected  enrollment] 


^(1.0-(- loading  factor) 


when- 


loading  factor= 


(cash  administrative  expenses) 
(cash  t>enefit  outlays) 


Step  2. — After  the  I'SPCCs  have  been 
determined,  national  costs  to  the 
Medicare  program  are  adjusted  to  a 
county  level.  For  each  of  Parts  A  and  B. 
the  historical  relationship  between  the 
county  per  capita  cost  and  the  national 
per  capita  cost  is  established  separately 
for  the  aged,  the  disabled,  and  the  ESRD 
beneficiaries,  and  is  used  to  make  the 
adjustment.  These  per  capita  costs  are 
developed  from  the  entire  Medicare 
enrollment  and  the  aggregate  amount  of 
claims  paid.  No  sample  population  is 
involved. 


Calculations  of  county  and  national 
per  capita  costs  are  based  on 
reimbursement  and  enrollment  data 
tabulated  in  Medicare's  statistical 
system  along  with  reimbursement  data 
provided  by  HCFA's  Group  Health  Plans 
Operations  Staff  (GHPOS).  The 
reimbursement  data  provided  by 
GHPOS  represents  payments  excluded 
from  Medicare's  statistical  system  that 
were  made  to  health  care  prepayment 
plans  (HCPPs)  and  HMOsdealing 
directly  with  HCFA. 

The  statistical  system  data  is 
tabulated  by  county  of  the  beneficiary's 
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residence  as  well  as  by  coverage  (Part  A 
or  Part  B]  and  Medicare  eligibility  status 
(aged,  disabled,  or  ESRD).  The  GHPOS 
reimbursement  data  is  listed  only  by 
coverage  and  by  the  prepaid  plan  to 
which  it  was  paid.  Consequently,  one  of 
two  approximation  methods  is  used  to 
allocate  the  GHPOS  reimbursement 
amounts  by  county  of  residence  and  by 
Medicare  eligibility  status. 

Since  service  areas  and  enrollment 
mixes  are  not  aniform  among  the 
prepaid  plans,  the  allocations  are 
performed  separately  for  each  plan.  The 
allocation  is  made  on  the  basis  of  the 
distribution  of  the  plan's  Medicare 
membership  by  county  of  residence.  If 
the  membership  by  county  is  not 
available,  the  overall  Medicare 
enrollment  by  county  is  used  as  the 
basis  for  allocation.  Once  a  GHPOS 
reimbursement  allocation  is  made  to  the 
county,  the  amount  is  added  to  the 
statistical  system's  reimbursement 
amount  for  that  county,  giving  the  total 
reimbursement  for  the  county. 

County  per  capita  costs  for  each  of  the 
five  most  recent  available  years  are  then 
calculated  as  follows:  l 


(statistical  system  reimbursement + GHPOS 
reimbursement) 

(statistical  systein  enrollment) 


National  per  capita  costs  for  each  of 
the  five  years  involved  are  similarly 
calculated  using  reimbursement  and 
enrollment  data  applicable  to  the  entire 
nation. 

If  CPCC,  and  NPCC,  respectively 
represent  the  county  and  national  per 
capita  costs  in  year  i,  then  the 
geographic  index  for  year  i  is: 

GI,  =  CPCC,/NPCCi. 

The  adjustment  factor  to  be  applied  to 
the  USPCC  is  the  unweighted  average  of 
the  geographic  indices  for  the  five  years. 
This  factor  is  known  as  the  "geographic 
adjustment"  (GA): 

GA  =  (GI,+GI=+  .  .  .  +GU)/5. 

Application  of  this  factor  to  the 
contract  year  USPCC  is  used  to  adjust 
the  projected  national  per  capita  cost  to 
the  county  level: 

Projected  County  Per  Capita  Co8t= 
GAx  USPCC. 

For  that  portion  of  the  population 
having  end-stage  renal  disease,  the 
relationship  between  the  State  per 
capita  cost  and  the  national  per  capita 
cost  is  used  to  make  the  geographic 
adjustment.  State  data  rather  than 
county  data  are  used  because  of  the 
relatively  small  size  of  this  segment  of 
the  population. 


Step  3. — At  this  point,  six  per  capita 
cost  figures  have  been  calculated  for  the 
county.  For  each  of  Parts  A  and  B,  there 
is  a  separate  cost  for  each  of  the  aged, 
disabled,  and  renal  disease  populations. 
These  costs  are  averages  for  the  entire 
county  (or  State  for  the  renal  disease 
beneficiaries)  and  therefore  include  the 
reimbursement  and  enrollment  totals  of 
prepaid  health  plans.  The  third  step  is  to 
remove,  from  the  county  (or  state)  per 
capita  cost,  the  incurred  cost  and 
enrollment  of  any  eligible  organization 
that  serves  the  county  and  is  under 
contract  with  HCFA.  This  is 
accomplished  by  subtracting  the 
combined  total  of  the  organization's 
incurred  costs  and  enrollments  from  the 
entire  county's  (or  State's]  Medicare 
cost  and  enrollment  The  per  capita  cost 
is  then  recalculated. 

Step  4. — In  the  final  step,  the 
recalculated  county  per  capita  cost  is 
converted  into  rates  that  vary  according 
to  certain  demographic  variables;  age, 
sex,  Medicaid  status,  and  institutional 
status.  (For  purposes  of  this 
methodology,  an  institutionalized 
individual  is  a  Medicare  beneficiary 
who  has  been  a  resident  for  at  least  30 
days  of  a  nursing  home,  sanatorium,  rest 
home,  convalescent  home,  long-term 
care  hospital,  or  domiciliary  home,  and 
a  Medicaid  individual  is  a  Medicare 
beneficiary  who  has  been  determined  by 
the  Medicaid  agency  of  the  State  in 
which  he  or  she  resides  to  be  eligible  for 
Medicaid.)  For  each  of  the  aged  and 
disabled,  there  are  thirty  cells  for  each 
of  Parts  A  and  B,  corresponding  to 
different  combinations  of  these 
variables  (see  Table  1).  The  factor 
shown  in  each  cell  is  the  ratio  of  the 
cost  for  a  Medicare  beneficiary  having 
that  particular  demographic-cell 
characteristic  to  the  average  per  capita 
cost.  These  relative  cost  factors  are 
referred  to  as  demographic  factors,  and 
were  developed  from  the  last  three 
years  (1974-76)  of  the  Current  Medicare 
Survey,  incorporating  roughly  20,000 
Medicare  beneficiary-years  of 
observations.  Through  the  use  of  these 
demographic  factors,  the  county  per 
capita  cost  is  converted  into  rates.  (A 
detailed  methodology  for  this  step  is 
shown  in  the  Appendix.)  However,  no 


demographic  adjustment  is  made  to  the 
state  per  capita  cost  for  those 
beneficiaries  having  end-stage  renal 
disease. 

For  the  county,  there  will  be  thirty 
rates  for  each  of  Parts  A  and  B,  for  the 
aged  and  disabled  populations 
separately.  For  each  Medicare  eligible 
enrolled  under  the  risk  contract. 
Medicare  will  pay  the  organization  95 
percent  of  the  rate  corresponding  to  the 
demographic  class  to  which  the 
beneficiary  is  assigned. 

Appendix  to  Addendum — Conversioo  of 
County  Per  Capita  Costs  Into  Rates 

The  AAPCC  methodology  adjusts  for 
age,  sex,  Medicaid  status,  and 
institutional  status  of  the  Medicare 
beneficiaries  in  a  given  county. '  Table  1 
shows  the  demographic  cells  used  in 
this  adjustment.  The  adjustment  process 
hinges  on  the  demographic  factors  (DFi 
for  each  demographic  cell  i)  developed 
from  the  Current  Medicare  Survey.  Each 
factor  relates  the  Medicare  cost  for  a 
person  in  that  demographic  cell  to  the 
cost  for  the  average  Medicare 
beneficiary  (factor=1.00).  Because  of 
rounding  and  shifts  in  the  demographic 
distribution  of  the  Medicare  population, 
it  is  possible  that  the  average 
demographic  factor  for  the  entire 
Medicare  population  would  not  be 
exactly  1.00,  although  it  should  be  close 
to  that  value.  Demographic  distributions 
for  a  given  county  could  lead  to  an 
average  demographic  factor  other  than 
1.00.  The  extent  of  institutionalization 
can  be  extremely  volatile,  especially  for 
a  small  county.  Medicaid  entitlement 
can  vary  dramatically  by  State.  Even 
age-sex  differences  can  have  an  impact. 
This  problem  of  county  demographic 
variations  is  addressed  by  adjusting  the 
county  fee-for-service  per  capita  costs 
(PCC  t »)  to  the  theoretical  level,  K,  that 
would  result  if  the  county  demographic 
distribution  were  such  as  to  give  an 
average  demographic  factor  of  1.00.  This 
is  accomplished  simply  by  dividing 
PCGf ,  by  the  average  demographic 
factor  for  the  county  calculated  by  using 
the  actual  fee-for-service  county 
population  d  ,P|  for  each  demographic 
cell  i): 


K=PCC,.x 


(f  JPl-l-.    .    .     +f.P30) 


{,J>,*DF,-^  .  .  .  +,.P„,*DF,„) 


'  This  adjustment  does  not  apply  to  tliose 
t>eneficiaries  suffering  from  end-stage  renal  disease. 
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This  calculation  (and  in  fact,  the 
entire  AAPCC  calculation)  must  be  done 
separately  for  each  of  aged  Part  A.  aged 
Part  B.  disabled  Part  A.  and  disabled 
Part  B  beneficiaries. 

Demographic  adjustments  are  not 
made  for  Medicare  beneficiaries  with 
end-stage  renal  disease  because  we 
cannot  determine  the  significance  of 
demographics  in  determining  the  cost  for 
people  having  this  rare  and  extremely 
costly  condition.  After  the  county  fee- 
for-service  per  capita  cost  has  been 
standardized  for  demographic  variables, 
yielding  a  value  for  K  as  defined  above, 
it  is  possible  to  estimate  the  amount  thai 
those  in  a  given  demographic  cell  would 
have  cost  Medicare  had  they  not  been 
enrolled  in  a  prepaid  health  plan,  simply 
by  multiplying  K  by  DF,  for  each  cell  i. 
This  procedure  allows  95  percent  of  the 
AAPCC  to  be  presented  as  a  set  of  rates. 
R,  =  .95*K*DF,.  var>'ing  according  to  the 
demographic  cells  shown  in  Table  1. 

Table  2  sets  forth  the  standardized  per 
capita  rates  of  payment  by  county. 
These  standardized  per  capita  rates  of 
payment  represent  95  percent  of  the 
standardized  county  per  capita  cost.  As 


mentioned  above,  these  rates  must  be 
multiplied  by  the  demographic  cost 
factors  shown  in  Table  1  to  give  the 
actual  per  capita  rates  of  payment  for 
each  county.  The  following  is  an 
example  of  how  the  actual  per  capita 
rates  of  payment  will  be  calculated  for  a 
particular  county. 

Sample  Calculation  of  the  Per  Capita 
Rates  of  Payment  for  Autauga  County. 
Alabama 

For  each  county,  there  will  be  thirty 
rates  of  payment  for  each  of  aged  Part 
A.  disabled  Part  A.  aged  Part  B.  and 
disabled  Part  B.  These  rates  vary 
according  to  the  demographic  cells 
shown  in  Table  1. 

The  rates  for  Autauga  County. 
Alabama  are  presented  below  in  table 
form.  The  thirty  rates  for  each  part  are 
calculated  by  multiplying  the  county 
standardized  per  capita  rates  obtained 
from  Table  2  by  the  corresponding 
demographic  factors  in  Table  1.  For 
example.  Table  2  shows  that  the  aged 
Part  A  standardized  per  capita  rate  is 
$111.81.  Table  1  shows  that  the  aged 
Part  A  demographic  factors  for  male 


noninstitutionalized  Medicaid  enrollees 
range  from  1.35  (ages  65-69)  to  2.30  (ages 
85  and  over). 


Agegroi* 


Owno- 

graphic 
cost 
lactor 


StWKt- 

ankzed 
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capita 
rate 


95  pel 
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es  and  ovar             .   . 
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J           2.30 

* 

S257  16 

80  K)  84 

^^s 

200 

186 

251  57 

75  10  79 

SIM. 81 

223  62 

70  to  74 

18449 

65  to  68 

IX 



150  94 

1 

Multiplying  each  of  these  factors  by 
the  standardized  per  capita  rate  gives 
the  corresponding  per  capita  rates  of 
payment  shown  in  the  sample  table  set 
forth  below. 

As  further  example,  the  disabled  Part 
B  noninstitutionalized  non-Medicaid 
rate  ($55.18)  for  a  female  age  57  can  be 
calculated  by  multiplying  the 
demographic  factor  for  her  age  group 
(1.10)  by  the  appropriate  standardized 
per  capita  rate  ($50.16). 
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Table  3  sets  forth  the  actual  per  capita 
rates  uf  payment  by  State  for  Medicare 
enrollees  who  have  been  medically 


determined  to  have  ESRD.  These  rates 


are  not  multiplied  by  the  demographic 
cost  factors  in  Table  1. 
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$47.24 

S72.73 

S32.35 

$82.72 

$38.55 

«8«.17 

t35.24 

$105.14 

$43.62 

S123.32 

tA2.63 

$169.16 

$57.97 

tl33.86 

S62.40 

$164.20 

$77.67 

tl04.97 

S52.39 

$112.11 

$61.16 

S99.29 

S42.10 

$107.11 

$46.62 

tll3.76 

SAT. 68 

$116.91 

$47.41 

S100.31 

S38.76 

$143.73 

$56.65 

32 

$31.36 

$99.26 

$36.86 

39 

$19.49 

$112.99 

$58.10 

20 

$14.77 

$54.73 

$6.20 

43 

$24.42 

$47.90 

$19.00 

42 

$93.18 

$181.88 

$100.16 

?7 

$£7.42 

$155.15 

$72.86 

50 

$64.29 

$116.11 

$65.69 

53 

$67.81 

$151.98 

$82.04 

83 

$60.84 

$83.72 

$43.61 

35 

$26.42 

$179.31 

$90.68 

11 

$68.43 

$254.61 

$70,34 

77 

$51.74 

$130.80 

$64.16 

49 

$39.56 

$164.10 

$78.75 

TABLB  2 


STAMDAROIZBD  PER  CAPITA  RATBS  OP  PAYMBMT 

state:  ALABAMA 
COUNTY  NAME 

BALDUIN , 

BIBB 

BULLOCK 

CALHOUN 

CHEROKFE 

CHOCTAW 

CLAY 

COFFEE 

CONECUH 

COVINGTON 

CULLMAN 

DALLAS 

ELMORE 

ETOWAH 

FRANKLIN 

GREENE 

HENRY 

JACKSON 

LAMAR 

LAWRENCE 

LIMESTONE 

MACON 

MARENGO 

MARSHALL. ...... 

MONROE 

MORGAN 

PICKE^S.. ...... 

RANDOLPH....... 

ST  CLAI 

SUMTER 

TALLAPOOSA 

WALKER 

WILCOX 


state:  ALASKA 

ANCHORAGE 

BARROW-NORTH  SLOPE.. 
BRISTOL  BAY  BOROUGH. 
COROOVA-HC  CARTHY... 

HAINES 

KENAI-COOK  INLET.... 

K06UK 

KUSKOKWIN........... 

NOME... 

PRINCE  OF  WALES 

SITKA 

SOUTHEAST  FAIRBANKS. 
VAL02-CHITNA-WHITIER 


»••••    AGED    •••••• 

PART  A     PAPT  B 
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•••  DISABLED  ••• 
PART  A     PART  P 


$101.23 

$90.21 

$64.76 

$105.54 

$93.1*. 

$93.10 

$66.55 

$94.59 

$99.64 

$113.55 

$112.85 

$89.01 

$115.59 

$108.39 

$104. 7C 

$61.11 

$93.29 

$76.28 

$87. 2f) 

$104,35 

$79.17 

$68.78 

$99.15 

$74.89 

$100. ei 

$118.96 
$85.44 
$96.26 

$117.88 
$94.36 
$86.92 

$143.19 
$64.12 


$186.66 

$70.41 

$154.95 

$152.09 

$100.15 

$127.55 

$44.83 

$60.38 

$93.25 

$95.11 

$14l4RR 

$112.31 

$95.52 


$45,98 
$47.06 
$26.69 
$46.53 
$42.11 
$45.01 
$30.95 
$40.02 
$43,94 
$46.05 
$43.47 
$39.92 
$42.94 
$4  0.31 
$39.69 
$27.08 
$38.98 
$36.02 
$30.64 
$45.30 
$34.24 
$31,53 
$37,19 
$34.85 
$37.78 
$43.39 
$36.98 
$35.73 
$48.49 
$44.00 
$38.18 
$58.15 
$29.33 


$90.20 
$31.39 

$78.89 
$61.34 
$33.58 
$55.76 
$20.20 
$30.79 
$27.78 
$28.34 
$56.36 
S54.06 
$40.30 


$111.20 
$113,00 

$84,59 
$116.78 
$139.94 
$120.72 

$83.78 
$117.33 
$12C.17 
$147.19 
$141.50 
$104.34 
$137.55 
$127.90 
$142.02 

$57.64 
$117.67 

$88.15 
$115.01 
$141.51 

$90.07 

$58.01 
$112.87 
$102.67 

$99.84 
$133.22 
$104.92 
$109.62 
$137.87 
$130.56 
$114.91 
$155.20 

$70.92 


$160.65 
$178.12 
$239.61 
$216.44 
$173.05 
$131.81 
$136.75 
$174.91 
$65.61 
$188.94 
$200.33 
$156.63 
$234.29 


$57.21 
$52.55 
$30.74 
$54.80 
$66.25 
$56.22 
$39.75 
$48.61 
$54.94 
$61.65 
$57.89 
$46.42 
$53.33 
$49,57 
$56.27 
$25.92 
$48.57 
$44.80 
$44.69 
$61. '41 
$40.71 
$29.96 
$41.45 
$49.21 
$47.91 
$53.58 
$41.03 
$46.59 
$62.40 
$50.92 
$54.99 
$65.35 
$28.93 


$79.88 
$47.48 
$109.12 
$101.47 
$82.70 
$52.92 
$70.48 
$76.30 
$21.44 
$92.80 
$88.85 
$64.21 
$81.49 
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TABLE   2 
STANDARDIZED  PER  CAPITA  RATES  OP  PAYMEIIT 


state:    ALASKA 
COUNTY    NAHE 


>••••    AGED    •••••• 

PART    A  PART    B 


riAOE    HAMPTON t30.46               S7.7S 

YUKON-KOYUKUK Sl«3.51  S47.84 

state:    ARIZONA 

APACHE... S5S.U  tit. 58 

COCONINO t83.46  S44.7S 

GRAHAM S109.29  S^S.Tl 

MARICOPA S131.30  S76.<«1 

NAVAJO J61.85  »37.7b 

PIMAL $110.58  t58.86 

YAVAPAI S91.D3  S53.53 

state:  ARKANSAS 

ARKANSAS S107.47  SS8.25 

BAXTt S90.6B  S«3.99 

BOONE t73.S2  S39.05 

CALHOUN S84.12  S47.43 

CHICOT....... .......  S9?.66  S42.71 

ClAT S99.92  S44.81 

CLEVELAND $7«.72  S46.10 

CONWAY S97.03  S5S.41 

CRAUFORO S101.43  »:0.26 

cross S92.0*  S39.55 

ttSHk S83.39  S42.71 

FAULKNER «91.7e  S49.84 

FULTON. S81.00  S3«.CS 

GRANT tT8.16  S48.71 

HCMPSTEAD S84.07  »40.P4 

HOUARO t8«.lA  $««.17 

IZARD S70.0R  S38.0A 

JEFFERSON t59.51  S42.13 

LAFAYETTE S68.83  S33.94 

LEE S79.97  S37.24 

LITTLE  RIVlR S85.27  $42.89 

LONOKE S97.26  $*6.98 

<4ARI0N $97.69  $44.25 

MISSISSIPPI $115.53  $51.16 

MONTGOMERY. $73.44  $49.28 

NEUTON..... $52.60  $31.55 

PERRY $102.65  $57.13 

PIKE $78.35  $43.89 

POLK. ...............  $76.34  $40.85 

PRAIRIE $113.44  $62.45 

RANDOLPH............  $89.46  $43.89 

SALINE*... $107.79  $60.04 

SEARCY..... $55.92  $34.86 

SEVIER $86.66  $41.24 

STONE $105.15  $44.39 

VAN  BuREN $73.78  $44.78 


•••  DISABLED  ••• 
PART  A     PART  8 


$100.72 
$324.56 


$43.61 

$102.30 
$104.29 
$164.09 

$79.17 
$118.20 

$93.52 


$89.10 

$110.18 

$63.43 

$118.68 
$78.68 
$86.38 
$54.14 

$89.04 
$93.41 
$"»7,31 
$86.53 
$81.91 
$68.85 
$60.88 
$83.83 
$71.57 
$73.65 
$64.83 
$74.93 
$93.99 
$91.62 
$86.37 
$100.29 
$107.69 
$61.37 
$60.46 
$63.00 
$71.03 
$65.00 
$98.25 
$70.90 
$96.97 
$56.91 
$99.44 
$76.45 
$62.09 


$17.10 
$111.37 


$18.40 
$54.45 

$55.80 
$101.16 
$43.41 
$73.45 
$62.29 


$52.83 
$55.97 
$43.68 
$69,98 
$44.20 
$46.73 
$35.64 
$58.77 
$56.97 
$47,30 
$49,66 
$52.16 
$46.02 
$42.04 
$49,04 
$40,4'S 
$43.55 
$48.23 
$52.46 
$55.07 
$54.66 
$56.48 
$56.41 
$51.12 
$49.59 
$37,05 
$53.88 
$49.78 
$46,23 
$65,46 
$41,96 
$63,56 
$37.58 
$58.15 
$45.43 
$43.88 


state:  ALASKA 
COUNTY  NAME 

uRANGELL -PETERSBURG) 
STATEuIOE 


state:  ARIZONA 

COCHISE. 
GILA.... 

GREENLEE 
MOHAVE.. 
PIMA.... 
SANTA  CRUZ... 
YUMA......... 


state:  ARKANSAS 

ASHLEY 

BENTON 

BRADLEY............ 

CARROLL .',.., 

CLARK 

CLEBURNE 

COLUMBIA 

CRAIGHEAD 

CRITTENDEN 

DALLAS 

DREW, ........ ...... 

FRANKLIN...... 

GARLAND 

GREENE 

HOT  SPRING ..• 

INDEPENDENCE 

JACKSON 

JOHNSON 

LAWRENCE.. 

LINCOLN 

LOGAN 

MADISON 

MILLER 

MONROE 

NEVADA 

OUACHITA 

PHILLIPS 

POINSETT 

POPE 

PULASKI 

ST  FRANCIS 

SCOTT.,,, ,........« 

SEBASTIAN, ,,,.....< 

SHARP, 

UNION 

WASHINGTON 


►••••  AGED  •••••• 

PART  A     PART  B 


$126.25 
$148.31 


$111.55 

$122.38 
$98.36 

$124.32 

$132.76 
$99.69 

$108.10 


$85.15 
»100.77 

$75.02 
$77.53 
$91.67 
$71,87 
$79.41 
$87.96 
$95.36 
$82.09 
$75.29 
$81. 2' 

$101.97 
$79.65 

$100.50 
$93.91 

$143.19 

$102.96 
$84.04 
$60.66 
$83.76 
$82.55 
$89.48 
$83.28 
$78.14 
$78.1*. 
$88.93 
$94.14 
$99,51 

$116.91 
$85.47 
$84.30 

$110.19 
$73.99 
$98.98 

$105.59 


$64.73 
$69.38 


$56.28 
$61.56 
$48.37 
$61.87 
$70.02 
$46.59 
$59.81 


$39.10 
$46.91 
$35.33 
$36.42 
$48.84 
$42.88 
$32.93 
$53.56 
$44.51 
$47.02 
$38.83 
$49,19 
$60.96 
$42.08 
$54.49 
$43.78 
$78.75 
$55.37 
$48.40 
$44.49 
$46.51 
$34,12 
$47.60 
$45,77 
$44.52 
$48.52 
$40.67 
$50.23 
$47.91 
$c>5.76 
$59,72 
$47,01 
$57,52 
$42.08 
$44.81 
$45.28 
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•••    DISABLED    ••• 
PART    A  PART    B 


$69.38 
$150.70 


$105.83 
$123.24 

$112.50 
$132.33 
$141.67 
$102.58 
$119.5? 


$102.99 

$107.36 
$57.35 
$78.19 
$72.23 
$80.24 
$79.51 
$99.30 

$112.04 
$73.62 
$86.44 

. $66.83 
$"9.14 
$82.60 
$79.42 
$77.01 

$134.89 
$70.55 
$85.22 
$66.21 
$82.57 
$77.59 

$107.78 
$79.82 
$73.47 
$75.38 

$104.81 

$113.64 
$89.25 

$107.50 

$104.25 
$79.38 

$115,41 
$58.92 
$96.16 
$84.23 


$39.86 
$72.42 


S66.34 
$69,56 
$56,22 
$83,54 
$87,16 
$49,75 
$74.51 


$47,71 
$54,65 
$37,93 
$48,76 
$50,19 
$56,38 
$36,12 
$63,39 
$53.77 
$47,23 
$45,71 
$50,90 
$67,55 
$64,02 
$57,15 
$51.41 
$81.15 
$51.26 
$50.83 
$47.11 
$49,39 
$49,06 
$63,72 
$44.40 
$42. "6 
$5„.8-. 
$51.60 
$71,12 
$54,44 
$68.87 
$47.99 
$60,64 
$68,00 
$40,62 
$49,29 
$50.01 
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TABLI  2 
STAIOAKOZZIO  PU  CAPITA  UTIS  OP  PAYMUIT 


STATC:    ARKANSAS 
COUNTY    NAHC 


•••••   A6C0    •••••• 

PART    A  PART    B 


MHiTt $90.85 

VCLL*********** sa6«06 

STATC:    CALIPORNIA 

ALAHCOA. •  SISA.S* 

A*IAOOR sua. 01 

CALAVERAS.... Sill. 37 

CONTRA    COSTA tl44.68 

£LOORAOO.«.... S45.78 

6LCNN Slll.lO 

IMPERIAL S121.69 

KCRN S1S0.02 

LAKE S13S.96 

LOS  ANGELES >192.42 

tARIN S134.86 

HENDOCINO «117.05 

NOOOC... .....•...•*  tl3e.ll 

NONTCRET S9«.73 

NEVADA SlOO.lT 

PLACER S111.69 

RIVERSIDE S139.36 

SAN  BENITO S98.05 

SAN  0IE60 S127.04 

SAN  JOAaUIN.........  S104.09 

SAN  MATEO SlST.Sl 

SANTA  CLARA S122.1S 

SHASTA »114.47 

SISKIYOU 1109.60 

SONOMA. ...... .....••  sua. 72 

SUTTER S107.66 

TRINITT S107.92 

TUOLUMNE S126.25 

TOLO • •••  Slll.«l 

state:  COLORADO 

ADAMS S141.S6 

ARAPAHOE S137.37 

BACA S123.ie 

BOULDER.............  S102.62 

CHETENNE tl44.52 

CONEJOS.............  SlOS.OO 

CROWLET*. ...•.••..•.     t76.4S 

DELTA $72.64 

DOLORES..... »122.18 

F«6LE S127.72 

CL  PASO S127.01 

SARFIELD tll7.7% 

GRAND S148.79 

HINSDALE*-* ••••  S123.99 


«54.03 

S47.14 


se«.9« 

S70.33 
S68.71 
S95.84 

S69.76 
Se6.67 

tes.oo 

S80.33 
S81.90 
S1B0.99 
S87.10 
»65.66 
S66.66 
S67.46 
S62.e3 
S72.A8 
S85.29 
S63.48 
S91.28 
S73.69 
SeA.78 
S79.00 
S7A.65 
S63.49 
S74.62 
S76.27 
S65.26 
S70.01 
$73.37 


$66.17 
$66.38 
$44.55 
$50.67 
$45.55 
$47.10 
$40.32 
$41.18 
$50.88 
$51.34 
$59.62 
$56.47 
$62.70 
$58.93 


•••  DISABLED  ••• 
PART  A     PART  B 


$90.15 
$79.02 


$196.79 
$97.71 
$112.69 
$147.73 
$108.44 
$93. 5« 
$108.39 
$122.16 
$121.05 
$199.7* 
$178.63 
$115.02 
$129.35 
$113.52 
$101.77 
$98.18 
$141.49 
$103.90 
$156.91 
$113.61 
$179.43 
$143.55 
$97.45 
$99.49 
$113.44 
$116.86 
$108.26 
$119.50 
$119.91 


$158.40 
$171.04 
$135.85 

$124.29 

$209.24 

$78.23 

$75.67 

$79.07 

$119.27 

$173.79 

$130.27 

$177.27 

$128.25 

$142.51 


$60.39 
892.42 


$196. 99 
$87.48 

$94.08 
$107.40 
$78.88 
$75.94 
$86.65 
$95.19 
$94.26 
$126.29 
$113.38 
$82.17 
$74.75 
$84.88 
$75.10 
$80.04 
$99.05 
$78.99 
$120.62 
$91.97 
$107.18 
$94.91 
$83.41 
$72.97 
$86.57 
$97.30 
$85.30 
$84.48 
$94.54 


$84.56 
$90.90 
$43.98 
$70.44 
$87.22 
$44.99 
$43.87 
$48.64 
$67.81 
$86.58 
$75.18 
$75.74 
$65.34 
$75.12 


state;  ARKANSAS 
COUNTY  NAME 


WOODRUFF. 


»••••    AGED    •••••♦ 
PART    A  PART    B 


$103.36 


state:  CALIFORNIA 


ALPINE.. $128.48 

BUTTE $111.53 

COLUSA $153.58 

DEL  NORTE $128.87 

FRESNO $81.06 

HUMBOLDT. $113.05 

INYO $158.59 

KINGS $81.53 

LASSEN $120.37 

*4A0ER*.. $87.90 

MARIPOSA $96.6? 

MERCED.. ............  $108.95 

MONO................  $142.87 

NAPA $135.50 

ORANGE $181.38 

PLUMAS........ ......  $126.30 

SACRAMENTO $116.37 

SAN  BERNARDINO $139.83 

SAN  FRANCISCO $181.55 

SAN  LUIS  OBISPO $119.97 

SANTA  BARBARA $129.09 

SANTA  CRU2.. $94.59 

SIERRA..............  $122.03 

SOLANO... •..••......  $122.04 

STANISLAUS..... $110.24 

TEHAMA $101.52 

TULARE $85.37 

VENTURA $134.87 

YUBA •.••••.•••  $112.90 

state:  COLORADO  I 

ALAMOSA $92.28 

ARCHULETA $94.05 

BENT $60.32 

CHAFFEE $108.53 

CLEAR    CREEK $149.33 

COSTILLA $77.14 

CUSTER..... $83.61 

DENVER $156.15 

DOUGLAS.............  $116.70 

ELBERT... ...........  $109.00 

FREMONT $84.65 

GILPIN..............  $160.15 

GUNNISON $85.54 

HUERFANO $100.05 


$57.83 


$66.69 

$70.99 
$78.59 

$62.10 
$63.17 
$73.61 
$72.68 
$6C.16 
$67.81 
$65.46 
$65.36 
$77.75 
$65.35 
$84.01 
$107.58 
$71.67 
$79.14 
$80.28 
$89.32 
$81.10 
$82.61 
$67.32 
$75.03 
$86.26 
$73.73 
$64.38 
$63.09 
$88.74 
$79.39 


$43.64 
$43.04 
$43.30 
$43.85 
$«<5.63 
$39.46 
$54.88 
$67.15 
$58.63 
$47.43 
$50.79 
$66.99 
$46.18 
$54.12 
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•••   DISABLED    ••• 
PART    A  PART    P 


$84.69 


$100.78 
$103.39 
$137.07 
$115.22 

$79.40 
$110.94 
$170.20 

$80.82 
$128.37 

$74.15 
$103.72 
$100.80 

$96.65 
$147.90 
$206.71 
$136.41 
$121.48 
$141.98 
$177.45 
$131.34 
$119.39 
$114.47 

$71.03 
$121.77 
$109.42 

$89.97 

$79.44 
$144.45 
$101.46 


$70.10 
$170.80 

$44.75 
$122.99 
$102.54 

$85.84 
$185.64 
$167.94 
$161.65 
$133.09 
$106.21 
$178.59 

$84.28 

$88.95 


$55.16 


$68.46 
$86.31 
$95.51 
$67.61 
$67.56 
$88.23 
$94.11 
$77.00 
$85.54 
$67.82 
$87.41 
$84.43 
$81.23 

$112.93 

$136.45 
$91.46 
$91.84 
$95.95 
$99.84 

$105.42 
$94.08 
$93.23 
$66.77 
$94.80 
$90.04 
$73.56 
$70.58 

$116.42 
$87.53 


$48.85 
$59.12 
$29.00 
$52.38 
$69.18 
$35.77 
$104,47 
$83.97 
$86.10 
$56.76 
$68.41 
$96.97 
$47.91 
$43.60 
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STATC:    COLORADO 
COUNTY    NikMC 


•••••    AGCD    •••••• 

PART    A  PART    e 


JACKSPM»*«>.. •••••••     Se9.98 

KIOWA S141.37 

LAKE «1^5.57 

LARIHER »84.09 

LINCOLN... ••••••••••  »111.65 

<<ESA »93.53 

NOFFAT........ ......  S9a.79 

•40NTR0SC.. ..........     S95.89 

OTERO. ............ ••     S87.*8 

PARK S91.59 

PITKIN S169.62 

PUEBLO..............  S108.92 

910  fiRANDE... ....*.•     S99.29 

SAGUACHE tlOO.74 

SAN  MIGUEL •     »8e.23 

SUMMIT S10G.91 

WASHINGTON Sill. 33 

TUMA S97.13 

state:    CONNECTICUT 

FAIRFIELD $147.75 

LITCHFIELD »125.05 

NEU.  HAVEM. ..........  S13S.17 

TOLLAND. .......••••■  S13S.64 

state:  DELAWARE 

KENT S107.11 

SUSSEX. ...... ••••••.  S124.78 


state:  dist.  of  col. 
district  of  colombia 

state:  FLORIDA 


S192.25 


•LACHuA. ..»«.••.••..  S121.18 

BAY      S117.71 

BREVARD S113.70 

CALHOUN. ............  S84.75 

CITRUS..............  S103.10 

COLLIER.. S92.37 

DADE..... ....••■••••  S203.32 

DIXIE S122.63 

ESCAMBIA $145.83 

FRANKLIN $109.33 

GILCHRIST...........  $124.49 

GULF $107.95 

HARDEE $123.36 

HERNANDO $95.28 

HILLSBOROUGH $118.79 

INDIAN  RIVER**.***..  $118.44 


$43.40 
$49.09 
$58.75 
$50.53 
$45.04 
$49.93 
$46.84 
$44.57 
$42.57 
$44.85 
$65.31 
$55.63 
$42.38 
$45.71 
$45.73 
$53.41 
$44.20 
$34. 94 


$67.83 
$53.60 
$61.49 
$56.52 


$53.05 

$52.38 


$61.08 
$66.49 
$7f.46 
$45.93 
$53.14 
$66.75 
$125.79 
$59.09 
$69.41 
$53.16 
$63.07 
$64.75 
$61.54 
$55.11 
$69.04 
$72.43 


TABLK  2 
STAIDASOIZBD  PER  CAPITA  RATES  OP  PAYMKirr 


•••    DISABLED    ••• 
PART    A  PART    P 


$111.99 

$90.28 

$217.06 

$105.48 

$99.40 

$98.10 

$140.27 

$97.96 

$78.04 

$125.52 

$210.16 

$133.67 

$111.63 

$42.20 

$124.39 

$167.77 

$190.76 

$112.78 


$182.97 
$168.15 
$154.08 
$182.34 


$120.26 
$133.41 


$86.58         $208.81 


$105.82 

$122.87 

$129.45 

$98.10 

$98.91 

$125.37 

$227.63 

$58.24 

$157.41 

$112.37 

$99.48 

$108.30 

$87.65 

$97.02 

$127.22 

$145.92 


$29.84 
$26.02 
$69.34 
$68.15 
$52.39 
$65.97 
$74.88 
$58.74 
$45.51 
$76.49 
$79.67 
$75.97 
$57.12 
$31.63 
$61.91 
$115.47 
$86.35 
$45.00 


$92.34 
$92.61 
$86.05 
$96.13 


$70.96 
$66.59 


$85.66 


$58,99 

$78.80 
$90.50 
$46.04 
$62.16 
$85.95 
$145.01 
$43.90 
$83.16 
$55.13 
$66.43 
$62.91 
$46.33 
$71.18 
$82.33 
$94.28 


state:    COLORADO 
COUNTY    NAME 

JEFFERSON.. .......a* 

KIT   CARSON 

LA   PLATA............ 

LAS    ANIMAS.........* 

LOGAN............... 

MINERAL........***** 

MONTEZUMA 

MORGAN..************ 
OURAY............... 

PHILLIPS............ 

PROWERS..........*** 

RIO   BLANCO 

ROUTT ********* 

SAN    JUAN*..........* 

SEOGMICK 

TELLER * 

WELD 


state:    CONNECTICUT 


HARTFORD**! 
MIDDLESEX.. 
NEW  LONDON. 
WINDHAM.... 


state:    DELAWARE 
NEW   CASTLE 


state:  dist*  of  col* 


state:  FLORIDA 

BAKER. ....... ..***•• 

BRADFORD...........* 

BROWARD 

CHARLOTTE 

CLAY*. ......•••*•••• 

COLUMBIA............ 

OE  SOTO....********* 

DUVAL • 

FLAGLER * 

GADSDEN ..* 

GLADES 

HAMILTON 

HENDRY 

HIGHLANDS*********** 

HOLMES 

JACKSON • 


^••••*  AGED  •••••• 

PART  A     PART  B 


$129.51 
$135.15 

$125.24 
$108. 20 
$105.29 
$123.99 
$114.73 
$88.26 
$110.75 
$107.23 
$112.36 
$111.93 
$104.87 
$147.27 
$100.67 
$121.93 
$105.22 


$134.82 
$119.21 
$116.47 
$130.91 


$142.13 


$124.45 

$132.84 
$160.98 
$156.57 
$128.69 
$141.74 
$115.02 
$147.96 
$167*34 

$74*71 
$149*20 
$126*51 
$127*95 
$101*87 
$114*25 

$91*07 


$64.06 
$46.63 
$47.97 
$53.45 

$47.59 
$56.93 
$48.80 
$40.80 
$46.55 
$49.21 
$43.29 
$47.59 
$52.00 
$4f .90 
$45.01 
$61.84 
$53.70 


$62.05 
$58.47 
$50.71 
$54.10 


$65.23 
$57.15 
$103.18 
$79.45 
$77.83 
$63.29 
S6C.54 
$77.74 
$66.73 
$41.64 
$67.95 
$52.16 
$59.22 
$53.99 
$49.46 
$42.54 


P«S«  *   of  36 


•••  DISABLED  ••• 

PART  A     PART  B 


$156.05 
$147,51 
$157.06 

$99.64 
$133.78 
$160.01 
$123.61 
$117.50 

$67.48 
$104.78 
$100.79 
$116.76 
$162.30 
$149.43 
$125.00 
$181.16 
$125.40 


$158.60 
$139.56 
$146.41 
$156.53 


$61.40    $151.63 


$160.31 
$154.58 
$202.80 
$167.05 
$134.44 
$135.81 
$124.27 
$173.56 
$159.10 

$92.40 
$174.57 
$116.41 
$136.84 
$115.70 
$123.93 

$98.04 


$83.61 

$53.80 

$72.53 

$51.70 

$56.34 

$88.04 

$61.40 

$50.11 

$73.41 

$64.06 

$39.77 

$59.65 

$59.05 

$77.90 

$74.15 

$85.00 

$70.37 


$93.72 
$87.00 
$83.90 
$75.56 


$77.94 


$77,64 
$67.01 
$135.00 
$100,63 
$68.96 
$73.56 
$65.69 
$99.24 
$72.62 
$52.64 
$81.02 
$56.45 
$75.12 
$63.55 
$65.02 
$51.56 
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STATC:  FLOKIO* 
COUNTY  N*ME 


JCFFCKSON •••••• 

LAKE 

LCON 

LIBCKTT 

NANATCC. 

MARTIN 

NASSAU ...•••• ••••••• 

OKCCCHoete ••«■•••••• 

OSCCOLA.... 

rASCO •«•• 

POLK ••• 

ST  JOHNS 

SANTA  ROSA 

SCNINOLC 

SUWANNCC ■•« 

UNION • 

■AKULLA 

WASHINGTON  ...••■•••• 

STATE:  eEORfiU 

APPLIN6 ••••     *93.A9 

BACON. ••• •••     S83.A6 

BALOMIN •••••     $85.79 

BARROU. ...... .....••     S93.S7 

BCN  HILL »79.»0 

BIBB t82.«2 

8RANTLCT.. .....••...     «9e.l6 

BRYAN $112.88 

BliRKC  ...............     $93.04 

CALHOUN... ••••••••.•     $65.98 

CANOLfR $82.08 

CATOOSA tl28.Al 

CHATHAN $110.39 

CHATTOOSA $69.79 

CLARKE..... $87.86 

CLAYTON $133.18 

COBB. .••••.... $126. «S 

COLQUITT $86.99 

COOK $71.03 

CRAWFORD $7«.77 

3A0E... $103.«1 

OtCATUR $70.21 

OOOGC... $100.87 

OOUOHCRTV $74.92 

cARLT. $83.28 

CPFINCHAM $98.52 

EMANUEL • $83.28 

FANNIN $99.46 

FLOYO $78.58 


••••••   ACEO 

•••••• 

•  ••    01 

ISABLEO    ••• 

PART   A 

PART    B 

PART    i 

i            PART    B 

$61.11 

$31.70 

$78.84 

$98.05 

$60.25 

$108. 7! 

$95.06 

$54.57 

$124.4- 

$100.33 

$53.28 

$79.71 

$115.70 

$59.08 

$130.31 

$99.97 

$61.55 

$i«6.s: 

$154.71 

$68.31 

$162.5( 

$165.73 

•70.17 

$147.8! 

$150.90 

$69.88 

$164.9- 

$104.35 

$60.82 

$103. 8« 

$92.07 

$52.76 

$108.82 

•141.57 

$72.65 

$167.6( 

$170.99 

$81.10 

•181.01 

$119.15 

$62.54 

$135.92 

$111.47 

$56.47 

$96.2: 

$182.^4 

$73.69 

$160. 5( 

$85.24 

$51.27 

$107.4' 

$118.34 

$54.99 

$117. 3( 

TABLE  2 
STAVDABOIZKO  PER  CAPITA  RATRS  OP  PAnOIIT 


state:    FLORIDA 
COUNTY    NAflE 


*••••  »GEO  •••••• 

PART  A     PART  B 


$53.72 

$107.97 

$63.17 

$47,44 

$101.52 

$55.02 

$38.90 

$91.89 

$40.44 

$43.57 

$117.93 

$58.81 

$40.17 

$96.41 

$46.87 

$46.51 

$93.36 

$59.22 

$54.42 

$•4.31 

$56.47 

$55.70 

$91.85 

$57.27 

$42.61 

$88.99 

$45.09 

$33.33 

$81.67 

$34.84 

$46.07 

$84.23 

$49.75 

$47.22 

$127.81 

$59.21 

$58.72 

•150.48 

$8:. 30 

$35.36 

•105.06 

$54.27 

$41.94 

•102.65 

$54.34 

$71.04 

•176.49 

$185.14 

$63.69 

•163.27 

$90.95 

$43.75 

$92.79 

$52.03 

$42.74 

$62  471 

$51.65 

$36.85 

$72.31 

$54.87 

$40.89 

$124.18 

$50.78 

$37.03 

$86.85 

$51.17 

$48.93 

$101.38 

$54.35 

$37.42 

$93.75 

$52.34 

$45.77 

$99.41 

$57.64 

$51.07 

$138.40 

$76.08 

$43.37 

$91.27 

$55.42 

$39.10 

$128.14 

$55.76 

$40.66 

$95.90 

$54.36 

LAFAYETTE $106.14  $54.81 

LEE $119.81  $66.82 

LEVY $110.44  $55.96 

HADISON $82.54  $40.91 

MARION $95.01  $51.53 

MONROE •....  $159.23  ^74. 99 

OKALOOSA •150.84  «69.1] 

ORANGE •  •134.25  $68.47 

PALM  BEACH $114.84  $80.99 

PINELLAS $129.83  $64.82 

PUTNAN $112.37  $56.68 

ST  LUCIE. •• $109.02  $64.76 

SARASOTA $109.88  »6e.lO 

SUMTER.. $109.63  $57.20 

TAYLOR $108.03  $60.14 

VOLUSIA $120.31  $59.46 

mALTON $139.43  $59.21 


state:  GEORGIA 


ATKINSON $110. IH  $52.64 

BAKE $95.69  $46.34 

GANKS $95.00  $41.53 

BARTOW $82.02  $36.80 

BERRIEN $121.55  $56.25 

BLECKLEY $102.30  $38.74 

BROOKS $73.4*  $39.42 

BULLOCH. ............  $83.93  $50.90 

BUTTS $99.09  $42.80 

CAMDEN $126.18  $62.75 

CARROLL $122.54  $47.82 

CHARLTON ^...  $108.21  $52.04 

CHATTAHOOCHEE $113.70  $51.46 

CHEROKEE $122.36  $51.88 

CLAY $68.07  $32.96 

CLINCH $111.59  $54.26 

COFFEE $95.83  $45.74 

COLUMBIA $123.22  $59.63 

COWETA $110.56  $47.91 

CRISP $79.56  $38.57 

DAWSON... $104.47  $46.81 

OE  KALB $111.28  $57.85 

DOOLY $90.25  $43.44 

DOUGLAS $153.11  $71.96 

ECHOLS $140.21  $63.24 

ELBfRT. .............  $82.80  $33.24 

EVANS $110.96  ^47. 65 

FAYETTE $99.85  $53.12 

FORSYTH $97.14  $48.57 


Pftt*  5  Of  36 


•••    DISABLED    ••• 
PART    A  PART    B 


$90.38 

$125.00 

$87.86 

$90.31 

$95.87 

$162.76 

$153.82 

$148.99 

$136.99 

$152.03 

$113.99 

$120.99 

$135.63 

$94.50 

$103.42 

$142.60 

•134.82 


•96.15 

$104.25 

$147.31 

$104.04 

$136.50 

$97.82 

$76.95 

$90.96 

$135.18 

$137.16 

$147.89 

$95.95 

$62.25 

$119.79 

$79.23 

$111.90 

$96.35 

$103.39 

$146.86 

$95.07 

$103.18 

$133.61 

$118.95 

$214.48 

$68.01 

$99.69 

$135.13 

$159.27 

$135.53 


$66.38 

$76.80 
$58.01 
$48.64 
$59.82 
$87.38 
$79.84 
$86.82 
$99.01 
$83.17 
$69.36 
$76. f5 
$84.56 
$62.53 
$70.40 
$77.79 
$64.81 


$45.93 
$56.35 

$62.04 
$54.54 

$64.94 
$42.93 
$47.19 
$61.40 
$65.46 
$86.39 
$66.04 
$55.83 
$47.84 
$64.64 
$57.47 
$59.39 
$47,35 
$69.50 
$72.67 
$48.81 
$55.97 
$72.76 
$60.76 
$107.48 
$39.31 
$41.16 
$67.34 
$87.41 
$66.21 
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TABLB  2 
STAVDASDIZU)  PKR  CAPITA  RATKS  OF  PAYMIirr 


Pas*  *   Of  36 


STATC:  6C0R6I* 
COUNTT  MkPl 

fRANKLlN. .••••• 

SILitCR 

eLYMN 

SRAOT 

^UlNNtTT 

H*LL 

HARALSON. •.«••< 

HART 

HENRY 

IRWIN 

JASPER 

JEFFERSON...... 

JOHNSON 

LANAR 

LAURENS 

LIBERTY 

LONG..... 

LUMPKIN 

NC  INTOSH 

NAOISON 

MERIUETHER..... 

MITCHELL 

MONTGOMERY..... 
MURRAY...... ••, 

NEUTON 

OGLETHORPE 

PEACH 

PIERCE 

•OLR.... 

PUTNAM ..., 

RABUN.......... 

RICHMOND. .....I 

SCHLEY 

SEMINOLE. 

STEPHENS 

SUMTER 

TALIAFERRO..... 

TAYLOR.. 

TERRELL 

TIFT , 

TOWNS 

TROUP , 

TWIGGS 

UPSON 

WALTON 

WARREN 

WAYNE 

WHEELER 

WHITFIELD 


••••••  AGED 

•••  DISABLED  ••• 

PART  A 

PART  B 

PART  A 

PART  B 

SSI. 15 

•39.67 

•97.37 

149.54 

S112.«0 

•43.66 

•126.84 

•50.01 

tl03.83 

•55.78 

•124.69 

•76.61 

S83.3S 

•39.18 

•93.13 

•46. 8S 

S128.93 

•53.11 

•165.79 

•81.87 

S92.23 

•42.55 

•128,99 

•62.23 

S124.30 

•49.14 

•131.57 

•61.40 

ST3.93 

•36.40 

•90.99 

•47,21 

»116.«9 

•56.87 

•131.36 

•73,32 

s6t.eR 

•39.31 

•65.95 

•43,45 

S87.97 

•42.82 

•102.43 

•48.19 

SS3.17 

•39.08 

•83.49 

•44.94 

S71.62 

•36.14 

168.73 

•42.68 

876.43 

•33.39 

176.16 

138.59 

$67.04 

•37.69 

172.87 

144.62 

t«8.69 

148.29 

189.42 

155.47 

»107.70 

152.9? 

182.37 

•47.66 

»87.«0 

•39.61 

1113.89 

•59.59 

S101.07 

159.63 

198.76 

•66.71 

S81.81 

i:8.8S 

195.85 

154.01 

S71.40 

•!9.14 

183.74 

160.43 

S70.05 

138.20 

165.25 

142.76 

S109.19 

153.92 

1122.49 

169.55 

$98.40 

•41.25 

1132.30 

161.99 

tl04.09 

•44.11 

•99.01 

•52.01 

S81.22 

•38.83 

•76.08 

•43.11 

19X.95 

•41.09 

•99.02 

•45.88 

187.73 

•48.33 

•84.37 

•52.45 

$91.41 

•42.43 

•103.59 

•56.26 

S120.92 

•44.21 

•125.80 

•67.31 

S112.42 

•48.42 

•129.52 

•61.42 

S112.09 

•58,78 

•93.28 

•60.28 

S87.46 

•36.06 

•107.83 

•46.24 

S84.44 

•41,95 

•123.31 

•59.99 

»77.95 

•36.87 

•86.55 

•44.83 

172.41 

•30.53 

•89.70 

•43.91 

173.97 

•37.35 

•112.09 

•52.36 

•70.71 

•35.83 

•85.53 

•43.67 

170.71 

•31. 08 

•84.33 

•39.36 

162.38 

•42.71 

•78.65 

•55.59 

175.61 

•29.78 

165.92 

•35.81 

197.99 

146.43 

1106.00 

•56.85 

176.75 

137.34 

154.47 

•28,14 

169.48 

131,83 

181.67 

•42.23 

1114.01 

143,80 

1119.27 

•55.54 

173.28 

140.88 

190.76 

•52.50 

1112.56 

153.21 

•114.93 

•61.72 

•92.27 

147.35 

1119.14 

•57.88 

•97.28 

142.58 

1120.03 

160.90 

state:  GEORGIA 
COUNTY  NAME 

FULTON 

GLASCOCK 

GORDON... 

GREENE 

HABERSHAM 

HANCOCK 

HARRIS 

HEARD.. 

HOUSTON 

JACKSON 

JEFF  DAVIS 

JENKINS 

JONES 

LANIER......... 

LEE 

LINCOLN 

LOWNDES 

MC  DUFFIE 

MACON 

MARION 

MILLER 

MONROE 

MORGAN 

MUSCOGEE 

OCONEE 

PAULDING 

PICKENS 

PIKE 

PULASKI 

QUITMAN 

RANDOLPH....... 

ROCKDALE 

SCREVEN 

SPALDING 

STEWART 

TALBOT 

TATTNALL 

TELFAIR........ 

THOMAS 

TOOMBS......... 

TREUTLEN 

TURNER ,,. 

UNION., 

WALKER 

WARE 

WASHINGTON,.... 

WEBSTER ' 

WHITE 

UILCOX*. ..••.,. 


>••*•  AGED  •••••• 

PART  A     PART  8 


•••  DISABLED  ••• 
PART  A     PART  B 


•115.69 
•77.57 
•91.67 
•67.29 
•79.33 
•  73.7i» 
•78.49 

•109.99 
•99.39 

•101.23 

•107.74 
•87.25 
163.09 

•111.51 
170.60 
186. Of 
196.44 
199.00 
183.78 
185.66 
164,17 
174,04 
S80.31 

•100,69 
179,76 

1134,22 

•108,86 
174.40 
183.91 
183.91 
158,28 

1112,37 
•87,92 
•79.40 
187.48 
169.74 

1102.88 
•84.50 
•72.49 
•96.98 
175.49 
169.58 
186.27 

•111.90 
177.59 
173.06 
197.17 
174.23 
•76.6« 


•58.82 
•42.02 
•40.85 
•32.76 
•41.46 
•34.51 
•37,45 
•45.17 
•48.27 
143.85 
150.49 
•38.51 
•35.14 
•52.29 
136.85 
141.38 
l')0.32 
146.61 
136.72 
142.36 
135.30 
•34.78 
137,07 
•52,15 
•42,17 
161,69 
147,21 
134,15 
136.83 
135.80 
•29.82 
152.47 
144.65 
139.05 
137,24 
131,24 
149.73 
140.29 
149.38 
150.07 
142.76 
•39.07 
140.60 
142.74 
148.88 
132.83 
137.17 
136.98 
•35.57 


•130.66 
•77.75 

•100.30 
•68.13 

•102.46 
•83.51 

•100.27 

•116.46 

•100.79 

•127.56 

1116.19 
186.56 
193.00 

•125.17 

1102.47 
189.66 
186.62 

1104.30 
•96.30 
•99.64 
160.53 
186.45 
188.33 

tlC7.86 
180.00 

•173.97 

•100.78 
•94.79 
•97.27 

•132.50 
•65.21 

•141.57 

•101.80 
194.69 

•113.00 
153.41 

1111.20 
181.15 
172.86 

1106.80 
189.75 
180.07 
199.32 

1151.19 
195.16 
170.77 
195.58 

1120.48 
•90.41 


171.41 
146.43 

156.29 
•34,07 
•53,76 
•36,72 
•49,39 
•51,53 
153.62 
157.48 
154.34 
145.29 
154.38 
180.14 
147.24 
158.63 
151.21 
159,53 
146,66 
153,32 
134.83 
151.75 
142.87 
165.90 
148.20 
186.40 
•49.82 
147.57 
147.95 
154.26 
•32.36 
•71.55 
149.08 
151.91 
151.46 
141.78 
160.29 
143.26 
148.10 
162.65 
151.40 
141.81 
158.49 
157.70 
160.98 
135.65 
142.42 
•58.21 
•41.95 
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STATC:  6C0RGI* 

COUITT    N«Mr 


TABLE  2 
8TA1IDAR0IZB0  PBR  CAPITA  KATBS  OF  PAYMBIIT 


!•*••    AGED    •••••• 

PART    A  PART    R 


•••    OISABLCO    ••• 
PART    A  PART    B 


rilLKCS 171.47 

MORTH S72.85 

STATC:  HAUAII 

HAWAII tT7.S8 

KALAUAO t30.39 

NAUI S90.41 

STATC:  IDAHO 

ADA SlOO 

BANNOCK •••.  >114 

BCNEWAH. •••••«  S94 

BLtlNC ••  >127 

90NNCN. ••...•.•••••.  sioe 

BOUNDARY..... .......  S109 

CAMAS S98 

CARIBOU S96 

CLARK S108 

CUSTER S112 

FRANKLIN....... S77 

GEM.. ...............  S85 

IDAHO S87 

JEROME S97 

L*TAH $74 

LtuIS S94 

HAOISON. ...... ......  SlOO 

HC2    PERCE S108 

3UTHEE... »115 

POWER S114 

TETON..... S96 

VALLET S113 

state;  ILLINOIS 

ADAMS S126 

MONO S115 

BROWN........ •.....•  S108 

CALHOUN S1S9 

CASS *139 

CHRISTIAN S167 

CLAY S89 

COLES »93 

CRAUFCRO SllO 

OE  KALB... S121 

00U6LAS S124 

EDGAR...............  t83 

EFFINGHAM...........  tl03 

FORD S121 

FULTON S151 

3<)EENE S114 


S35.64 

S37.91 


t!2.33 

165.70 
S76.fO 


$82.35 

S66.07 


s8t.3e 

$84.68 

$93.29 


$42.77 
$38.19 


$67.71 

$72.30 
$68.57 


57 

$47. f3 

$114.30 

$64.02 

80 

$49.46 

$133.30 

$69.25 

95 

$40.35 

$104.11 

$46.63 

71 

$49,54 

$192.67 

$72.68 

43 

$45.91 

S106.48 

$56.01 

69 

$41.73 

$140.54 

$61.37 

60 

$39.87 

$103.79 

$61.17 

07 

$44.95 

$78.11 

$44.97 

63 

$43.89 

$119.15 

$63.72 

57 

$41.81 

$86.45 

$34.84 

42 

$42.43 

$112.64 

$64.13 

20 

$36.54 

$89.74 

$52.30 

55 

S40.69 

$70.14 

$33.87 

70 

$44.43 

$94.63 

$59.83 

84 

$39.47 

$81.28 

$55.78 

10 

$45.26 

$52.33 

$45.26 

66 

$42.26 

$100.32 

$48.33 

11 

$53.08 

$126.75 

$67.03 

76 

$46.70 

$137.06 

$48.33 

•  • 

$45.33 

$65.67 

$45.60 

99 

$41.85 

$170.27 

$56.55 

16 

$45.33 

$123.63 

$57.29 

.25 

$42.26 

$134.56 

$51.99 

.62 

$?3.85 

$162.4; 

$53. 70 

.62 

$30.81 

$156.80 

$53.12 

.01 

$42.00 

$149.57 

$43.06 

.01 

$43.28 

$186.76 

$61.75 

.61 

$57.12 

$209.03 

$78.93 

.22 

$30.26 

$77.77 

$33.76 

.84 

$38.60 

$112.04 

$4<».18 

.78 

$38.55 

$139.98 

$59,71 

.72 

$42.85 

$150.63 

$59.06 

.61 

$43.21 

$126.65 

$46.21 

.58 

S?3.44 

$96.81 

$53.35 

.17 

$34.72 

$114.16 

$42.79 

.23 

$44.18 

$144.65 

$61.95 

.65 

$48.16 

$191.37 

$74.94 

.89 

$36.38 

$115.29 

$41.97 

state:  GEORGIA 
COUNTY  MANE 


WILKINSON. 


STATE:  HAWAII 


HONOLULU. 
KAUAI.... 


STATE:  IDAHO 

ADAMS... ••• 

BEAR  LAKE....... 

BINGHAM 

BOISE 

BONNEVILLE 

BUTTE 

CANYON 

CASSIA 

CLEARWATER 

ELMORE 

FREMONT 

GOODING 

JEFFERSON 

KOOTENAI 

LEMHI 

LINCOLN 

MINIDOKA. ...••.< 

ONEIDA 

PAYETTE 

SHOSHONE 

TWIN  FALLS 

WASHINGTON. ....« 

state:  ILLINOIS 

ALEXANDER 

BOONE 

BUREAU 

CARROLL 

CHAMPAIGN 

CLARK 

CLINTON 

COOK 

CUMBERLAND 

DE  WITT 

OU  PAGE 

EDWARDS... 

FAYETTE 

FRANKLIN 

GALLATIN 

GRUNDY..... 


>••••  AGED  •••••• 

PART  A     PART  B 


$66. 2B 


$123.89 
$111.10 


$107.27 

$94.54 

$97.12 

$92.50 

$103.59 

$89. P7 

$115.91 

$91.47 

$98.60 

$114,77 

$101.27 

$94.80 

$109.6^ 

$90.77 

$101.46 

$112.55 

$103.71 

$112.75 

$85.52 

$109.27 

$1~1.82 

$83.99 


$119 
$106 
$129 

$96 
$142 

$74 
$134 
$216 

$91 
$136 
$165 

$94 

$96 
$117 
$136 
$135 


.37 
81 
.92 
.31 
.15 
.92 
.12 
.20 
.66 
.05 
.17 
.68 
.69 
.78 
,64 
,29 


$39.94 


$75.69 

$48.82 


$39.44 

$40.75 
$38.70 
$37.64 
$4^,57 
$34,60 
$45,40 
$39,21 
$45,68 
$53,03 
$42,74 
$43,97 
$44,00 
$49,87 
$40,22 
$44,83 
$44.4fl 
$41.93 
$37.57 
$42.85 
$46.49 
$34.33 


$40.09 
$44.50 
$40.45 
$36.61 
$51.48 
$35.25 
$43.59 
$67.27 
$30.97 
$44.74 
$61.52 
$31.51 
$35.55 
$44.41 
$43.26 
$52.23 
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•••    DISABLED    ••• 
PART    A  PART    6 


$105.02 


$132.06 
$135.40 


$116.48 

$280.26 

$116.79 

$51.77 

$93.07 

$76.76 

$112.53 

$115.05 

$101.42 

$71.21 

$156.11 

$71.38 

$123.42 

$97.81 

$105.51 

$106.38 

$115.04 

$103.76 

$88.53 

$140.04 

$99.84 

$77,59 


$106.71 
$161.05 
$143.74 
$118.22 
$159.20 
$92.93 
$126.16 
$240.44 
$105.81 
$166,40 
$224,66 
$115,70 
$94,14 
$96,04 
$118,41 
$178,02 


$54,31 


$87,83 
$67,78 


$57,48 

$103,93 

$55,41 

$48,82 
$54.08 
$42.96 
$55.36 
$55.18 
$48.48 
$45.38 
$72.08 
$40.47 
$54.05 
$61.13 
$57.98 
$59.55 
$62.23 
$60.74 
$47.50 
$61.51 
$53.74 
$38.81 


$44.35 

$69.02 
$50.78 
$52.43 
$67.83 
$51.42 
$49.82 
$81.20 
$53,63 
$63,84 
$89,75 
$39,3© 
$42,27 
$45.07 
$51,39 
$70,51 
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TABLI  2 
STAMDABOIZBO  PKR  CAPITA  RATES  OP  PA«I«1IT 


state:    ILLINOIS 
COUNTY    NA*4C 

HAMILTON. ..••••••••• 

HAHDIN************** 
HENRT •••••*••••••••• 

JACKSON************* 
J CFFCRSON**** ••••••• 

JO  04VICSS**. ******* 
nanc •••••••■•■••••** 

KCNOALL* *••■*••*•••• 

LAKE** ••*••*•••••••• 

LAURCNCC***** *•■*••• 
LIVIM6ST ON* •*•*••*•• 
■(C  00N0U6H. .*••••*•• 

NC  LEAN************* 
"ACOUPIN************ 

^ahion************** 

N  ASON  a************** 

MENARO************** 
(■ONROE****  **•*•**••• 
M0R6AN************** 
OSLE**************** 
PEART «*•*•*•***••*•• 
PIKE**************** 
PULASKI************* 
R ANOOLPH************ 
•tOCK    ISLAND********* 
SALINE************** 
SCHUVLEK *•*****••*•* 
SHELBY************** 
STEPHENSON********** 
UNI ON ***•**•*****•*• 
WABASH**  ******•••••• 

WASHINGTON*** ******* 
WHITE*************** 
WILL**************** 
WINNEBASO*********** 

state:     INDIANA 

ADAMS* *•***• ******** 
BARTHOLOMEW********* 
BLACKFORD  *********** 
BROWN** ******  ******* 
CASS**************** 
CLAY**************** 
CRAWFORD************ 
DEARBORN************ 
OE  KALB* ******  ****** 
DUBOIS************** 
FAYETTE******  ******* 
FOUNT A IN •••*•** 


»••••   ASEO    •••••• 

PART  A     PART  B 


•••  DISABLED  ••• 
PART  A     PART  B 


4I35.99 
»1«5*93 

»10»*55 
S10T.16 

sis4.2e 

S126.20 
S144*S5 

S125*«6 
S160*79 

slOB.as 
si33.ea 

S123.X5 
S124*S5 

$1«T*S8 
«129*2S 
S160.26 
SI57.30 
S112*42 
S121.62 

S99.12 
S126*42 
S12S*89 
>100.6T 
S114*44 
>140*73 
S119*02 
»127*«3 
S117*B6 
S103*60 

S99*40 
tll4.29 
S112*46 
S10I.02 
>148.91 
»106*87 


S110*40 
$125.04 

S122*71 

S107.32 

S117*43 

S94*12 

»96*76 

>141*65 

S99*S0 

S128*5S 

$129.45 

$110.25 


$37*20 

$44*55 

$37.73 

$39*50 

$43*64 

$41*89 

$53*98 

$46*30 

$56*15 

$32*53 

$44*35 

$37.15 

$45*30 

$42*46 

$43*47 

$48*12 

$47.17 

$36.39 

$39.21 

$38*24 

$41*25 

$41.64 

$36*54 

$36*49 

$44*29 

$39*64 

$30*37 

$35*84 

$39*84 

$36.60 

$32.75 

$38.83 

$38.87 

$56.86 

$46.87 


$36.78 
$42.18 
$36*38 
$37*49 
$41.44 
$36.29 
$27*54 
$39*26 
$37*13 
$37*94 
$42*41 
$35*82 


$121*29 

$130*59 

$145.67 

$98.60 

$128. se 

$102.89 
$202.86 
$166.30 
$166*28 
$125*61 
$163*01 
$122*43 
$150*75 
$175*73 
$136*51 
$161*22 
$138*67 
$131*24 
$189*72 
$126*16 
$134*50 
$109.92 

$77*96 
$139*97 
$181*07 
$107*56 
$123*43 

$90*43 
$155*47 

$76*28 
$121*31 
$142*59 
$122*94 
$188.54 
$142*83 


$142*08 
$140*49 
$140*90 
$163*83 
$137*03 
$98*82 
$63*72 
$126.58 
$125.10 
$148*80 
$151.86 
$133.28 


$4«*24 
$47.58 
$54.09 

$49.00 
$53.54 
$43.48 

$82.49 

$73.94 

$72.19 

$47.64 

$59.77 

$48.67 

$61.25 

$58.58 

$55.33 

$61.62 

$51.70 

$53.57 

$39.72 

$59*66 

$47*78 

$50*26 

$34.39 

$54*49 

$70*62 

$44.09 

$40.85 

$37.97 

$58*52 

$34*58 

$36*10 

$62.88 

$47.63 

$82.45 

$67*81 


$55.24 
$58.91 
$47*49 

$61.39 
$48.41 
$47.46 
$25.25 

$42.13 
$50.35 

$53.11 
$49*69 
$51*04 


state:  ILLINOIS 
COUNTY  NAME 

HAN COCK. ...... ..*••• 

HENDERSON.....****** 

IROQUOIS.........*** 

JASPER ****•*••****•• 
JERSEY************** 
JOHNSON******  ******* 
KANKAKEE **•*•*****•* 
KNOX*. ....... ..**••• 

LA  SALLE.....******* 

LEE*. ...••*••**••••• 

LOGAN......... ****** 

MC  HENRY************ 
MAC ON*. ..****. *•**•• 
MAD IS ON «****••****** 

MARSHALL** ***** 

M AS SAC******* *•••••• 

MERCER*. ..**•**••••• 

MONTGOMERY********** 
MOULTRIE...** •*«*••• 
PEORI A** ****** •**••* 
PI  ATT*** ************ 
POPE**  *.......**■*•• 

PUTNAM** ************ 
RICHLAND *■•*•***■*■• 
ST  CLAIR •****«•** **• 
SANGAMON***** ******* 
SCOTT.... ...**••••** 

ST ARK. •*****•***•*** 

TAZEWELL 

VERMILION.* 

WARREN*. .......***•• 

WAYNE*** ************ 
WHITESIDE*********** 
WILLI AMSON********** 
WOODFORD***** ******* 

state:  INDIANA 

ALLEN***. .*******••* 
BENTON**. ..**•**•••* 
BOONE. ......*••••••• 

CARROLL....********* 

CLARK  *************** 
CLINTON. *•****•*•**• 
DAVIESS.... .*•*••*•* 

DECATUR* **•*•• •*■*•* 

oelauarf************ 

ELKHART************* 
FLOYD  ****** ****•*•*• 
FRANKLIN** ********** 


••  AGED  •♦•••• 

PART  A     PART  B 
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•«•  DISABLED  ••• 
PART  A     PART  B 


$125*71 
$132.27 
$133.31 

$107.25 
$142.48 
$113.53 
$166.67 
$144.39 
$142.57 
$122.31 
$121.89 
$142.17 
$118.21 
$172.84 
$140.34 
$120*36' 
$134*34 
$127*55 
$96*79 
$144.65 
$117.71 
$127.05 
$159.50 
$105.28 
$132.86 
$174.79 
$113.22 
$105.75 
$131.07 
$120.36 
$119.32 
$98.73 
$94*43 
$125.39 
$117.77 


$112.84 
$143.71 
$134.21 
$125.46 
$137.18 

$99.37 
$118.60 
$149.27 
$132.66 

$91.64 
$119.91 
8110*02 


$39.41 

$40.59 
$50.05 
$34.13 
$43.45 
$36.95 
$55*93 
$46*18 
$44*45 
$40*15 

$41*91 

$48*83 

$41.86 

$50.63 

$46.78 

$38.03 

$42.90 

$38.16 

$32.14 

$50.82 

$41*01 

$37*81 

$51*14 

$33*62 

$45*62 

$53.57 

$40.15 

$40.65 

$48.79 

$42.41 

$40*04 

$34*51 

$34*77 

$50*09 

$43*09 


$45*96 
$43*85 
$42.56 

$43.16 
$47.92 
$33.85 

$35.69 
$40*76 
$44*56 

$38.98 
$38.13 
$34.69 


$142*46 

$183*86 

$166*51 

$118*99 

$190.25 

$100.46 

$187*24 

$151*26 

$159.69 

$109.54 

$127*39 

$196*10 

$140*58 

$234*04 

$144.01 

$116.24 

$151.45 

$148.95 

$93.04 

$180.38 

$90.60 

$99.41 

$141.47 

$114.66 

$166.33 

$208.16 

$173.98 

$117.40 

$169.89 

$121*27 

$129*69 

$108.51 

$115*42 

$117.10 

$149.60 


$132*63 

$215*19 
$185*44 
$121*24 
$155.94 
$120.64 
$114.13 
$172.12 
$146.97 
$127.52 
$141.00 
$109.29 


$46.61 

$61.32 

$70.03 

$36.91 

$6i.21 

$45.22 

$73.34 

$57,47 

$63.44 

$40.61 

$43.36 

$76.11 

$60.86 

$76.08 

$48.88 

$44.28 

$48.85 

$53.85 

$45.70 

$7^.32 

$36.88 

$35.17 

$70.57 

$43.13 

$62.94 

$73,91 

$56.30 

$48.23 

$70.35 

$49.28 

$52.89 

$43.70 

$53*90 

$48.22 

$57.83 


$58.20 
$68.02 
$76.60 
$50.63 
$60.55 
$47.71 
$42.70 
$61.93 
$55.19 
$58.03 
$54*78 
$41.83 
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state:  inoum* 

COUNTY  NAHe 


FULTON.... ..•••••••• 

GRANT............... 

HAMILTON. ........ ... 

HARRISON 

HCNRV 

HUNTINGTON.......... 

JASPCN .............. 

JCfFCtSON........... 

JOHNSON............. 

KOSCIUSKO... 

LAKE 

LAWRENCE 

<tARION.... 

MARTIN.... 

noNRoe 

<*0R6AN 

NOBLE • 

39  AN6E .............. 

PARKE............*** 

PIKE 

POSEY 

PUTNAM 

RIPLEY 

ST  JOSEPH 

SHELBY 

STARKE 

SULLIVAN 

TIPPECANOE 

UNION 

¥ERPILLI0N 

U ABASH...... ........ 

UARRICK 

MAVNE 

UHITE 

state:  ioma 

AOAiR sn2 

ALLAHAKEE >92 

AUDUBON S92 

BLACK  HAUK... .......  »115 

BRENER S92 

BUENA  VISTA SBS 

CALHOUN S103 

CASS S12* 

CERRO  GORDO »10a 

CHICKASAW S116 

CLAY. S8S 

CLINTON S135 

DALLAS S137 


••••••  AGED 

•••  OISA 

BLED  ••• 

PART  A 

PART  B 

PART  A 

PART  B 

Sill. 38 

$42.66 

$114.76 

$50.94 

S102.79 

$42.80 

$110.84 

$57.75 

»153.«2 

$45.92 

$174.43 

$64.67 

S10«.22 

$27.17 

$120.61 

$38.95 

S132.S8 

$45.80 

$119.07 

$49.02 

«103.27 

$33.24 

$114.51 

$42.36 

S145.79 

$44.76 

$167.04 

$62.75 

J.107.55 

$37.17 

$96.69 

$48.23 

S132.39 

$41.74 

$178.18 

$64.18 

$101.85 

$38.87 

$145.34 

$64.71 

»17«.97 

$51.71 

$218.18 

$72.10 

S1S6.S6 

$44.53 

$167.14 

$60.60 

S159.91 

$52.50 

$187.17 

$71.36 

S126.18 

$36.94 

$105.67 

$40.56 

tl08.95 

$42.31 

$137.63 

$61.48 

S141.18 

$47.47 

$154.44 

$62.79 

S105.0& 

$34.73 

$116.10 

$46.59 

«124.04 

$17.07 

$116.89 

$44.84 

$95.40 

$38.57 

$115.74 

$53.12 

S141.26 

$44.55 

$139.07 

$59.13 

S129.26 

$41.74 

$126.20 

$47.27 

S128.00 

$38.20 

$115.19 

$42.37 

$110.13 

$33.72 

$115.00 

$44.35 

$105.75 

$40.81 

$142.69 

$60.40 

$134.99 

$44.72 

$161.06 

$65.23 

$117.27 

$42.00 

$127.49 

$47.21 

S;a5.4' 

$40.27 

$101. 05 

$42.45 

$129.2b 

$45.06 

$150.25 

$63.67 

$101.04 

$39,43 

$110.91 

$41.76 

$102.82 

$42.23 

$129.36 

$66.94 

$92.42 

$40. fc? 

$121.01 

$56.94 

$134.37 

$49.02 

$167.99 

$71.09 

$94.74 

$36.34 

$104.35 

$46.12 

$132. !• 

$42.60 

$169.92 

$66.30 

TABLE  2 
STAIDAIOIZKO  PBS  CAPITA  BATKS  OP  PAmUT 


state:    INDIANA 
COUNTY    NAME 


73 

$!5.6C 

$141.11 

$54.28 

08 

$38.15 

$98.15 

$47.46 

74 

$29.68 

$123.20 

$56.49 

39 

$43.12 

$137.30 

$60.90 

32 

$33.88 

$115.17 

$51.60 

t'. 

$35.48 

$103.05 

$41.69 

68 

$38.32 

$106.38 

$42.22 

19 

$35.46 

$154.31 

$41.93 

75 

$40.02 

$124.67 

$59.49 

00 

$48.16 

$138.33 

$75.53 

46 

$37.98 

$115.93 

$50.12 

56 

$39.61 

$172.56 

$63.77 

37 

$44.93 

$138.22 

$50.60 

>••••    AGED    •••••• 

PART    A  PART    B 


GIBSON $129.84 

GREENE..............  $110.05 

HANCOCK $117.44 

HENDRICKS. •........•  $137.83 

HOWARD $142.92 

JACKSON... $120.43 

JAY $127.50 

JENNINGS. $121.03 

KNOX................  '$133.90 

LAGRANGE. .........a.  $112.66 

LA    PORTE $117.92 

NAOISON $151.92 

MARSHALL $92.25 

MIAMI $126.38 

MONTGOMERY..... $98.03 

NEWTON..............  $138.77 

OHIO...............*  $115*71 

OWEN*...............  $98.49 

PERRY $110*0£ 

PORTER.... $146.91 

PULASKI $115.27 

RANDOLPH.. ..........  $121.32 

RUSH $126.97 

SCOTT...............  $132.76 

SPENCER $119.86 

STEUBEN *....  $94.97 

SWITZERLAND $117.26 

TIPTON $186.91 

VANDERBURGH $133.23 

VI60.. .......*******  $100.02 

WARREN $129.26 

WASHINGTON $114.39 

WELLS $120.23 

WHITLEY $105.26 

state:  IOWA  I 

ADAMS... $109.01 

APPANOOSE..... $128.22 

BENTON $99.68 

DOONE $126.32 

BUCHANAN............  $105.96 

BUTLER $101.48 

CARROLL..... $112.35 

CEDAR $96.67 

CHEROKEE $108.58 

CLARKE $134.13 

CLAYTON $101.49 

CRAWFORD $116.77 

DAVIS $127.24 


$45.67 
$38.43 
$44.14 
$43.59 
$50.23 
$33.13 
$37.98 
$36.83 
$40.98 
$46.40 
$47.85 
$46.19 
$39.88 
$52.10 
$40.13 
$42.75 
$35.38 
$32.74 
$31.30 
$59.42 
$37.52 
$38.14 
$35.25 
$40.87 
$38.75 
$38.57 
$35.97 
$40.7* 
$47.74 
$45.41 
$37.02 
$30.02 
$38.93 
$35.86 


$39.73 
$32.99 
$36.46 
$42.56 
$36.94 
$37.60 
$35.71 
$33.55 
$35.46 
$36.22 
$34.13 
$36.07 
$35.11 
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•••    DISABLED    ••• 
PART    A  PART    B 


$157.42 
$120.02 
$137.79 
$173.91 
$163.97 
$124.60 
$128.20 

$94.42 
$151.59 
$103.86 
$151.29 
$170.75 

$95.55 
$121.12 
$125.00 
$157.29 

$98.81 
$124.94 
$102.99 
$204.33 
$126.54 
$138.21 
$151.09 
$118.69 
$136.90 
$124.33 
$111.14 
$167.93 
$166.03 
$135.13 
$128.38 
$132.56 
$116.62 
$178.89 


$84.29 

$159.63 
$118.22 
$133.68 
$127.56 
$141.56 
$113.61 
$140.10 
$114.90 
$86.67 
$105.20 
$128.45 
$130.40 


$51.53 

$46.66 
$58.14 
$69.01 
$68.01 
$48.06 
$45.95 
$26.50 
$54.29 
$50.11 
$67.38 
$60.92 

$47. ec 

$60.65 
$59.23 
$56.68 
$41.30 
$53.34 
$38.95 
$86.56 
$48.00 
$49.49 
$52.47 
$50.06 
$52.68 
$55.28 
$42.55 
$56.01 
$68.02 
$68.69 
$44.33 
$48.72 
$47.44 
$61.73 


$45.69 
$46.31 
$39.33 
$48.04 
$59.46 
$53.45 
$44.15 
$44.93 
$58.05 
$33.94 
$49.74 
$51.43 
$43.56 
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TABLE  2 
STAMDAKDIZBD  PES  CAPITA  RATES  OF  PAyMBHT 


STATC:    lOtf* 
COUNTY    NAHC 


••••••    iGCD    •••••• 

PART    A  PART    B 


OeCATU S109.72 

OCS  HOINCS ••  S104.67 

OUBUQUE.. •••••••••••  »135.i8 

F4YETTE «110.57 

F9ANKLIN $103.63 

GREENE $107.81 

GUTHRIE $11«.53 

MANCOCX $89.93 

HARRISON ....••  $1»3.«5 

hOUARO.. ...••• ••••••  $87.21 

10* $102.20 

J4CKS0N $142. *1 

JEFFERSON $99.12 

JONES... .».•••••••••  $105.97 

KOSSUTH,. ..•......••  $99.48 

LINN. .......••••••••  tlltmbb 

LUCAS $16t.42 

•(AOISON $129.77 

»«ARION $117.34 

MILLS $140.87 

MO'tONA $120.81 

MONTGOMERV. ....••■••  $131.11 

0  BRIEN... ....•  $87.21 

PAGE $106.82 

PLYMOUTH $97.95 

POLK. ...... .......••  $161.40 

POUESHIEK $110.13 

SAC.  ....  .......••••  $98.01 

SHELBY... $134.01 

STORY $105.27 

TAYLOR.. ......•*••••  $106.69 

VAN  BUREN t $108.55 

WARREN $122.38 

riAVNE /*••  >130.02 

WINNEBAGO $90.38 

yOOOBURT $146.89 

MRIGHT $91.29 

state:  KANSAS 

ALLEN $128.50 

ATCHISON $123.58 

BARTO\ $132.10 

hROUN $139.31 

CHASE $117.75 

CHEROKEE.... ••  $132.12 

CLARK....... $137.03 

CLOUO. •*.«.••••>••••  $106. C9 

COMANCHE $120.47 

CRAUFORO $110.39 


$34.92 

$35.07 

$43.09 

$39.28 

$37.18 

$35.65 

$35.91 

$34.16 

$41.93 

$38.22 

$32.79 

$40.32 

$31.88 

$34.32 

$39.94 

$42.41 

$44.31 

$40.65 

$38.09 

$48.01 

$37.97 

$54,44 

$32.62 

$39.63 

$34.26 

$54.72 

$39.12 

$35.90 

$37. "7 

$41.93 

$34.98 

$29.26 

$42.60 

$34.21 

$37.07 

$42.18 

$35,25 


$43,96 
$45,68 
$51,74 
$45,89 
$38,73 
$43,77 
$57,12 
$42,60 
$42,88 
$46,01 


•••  DISABLED  ••• 
PART  A     PART  B 


$94.37 
$117,71 
$171,64 
$125,81 
$118,16 
$117,91 
$104, «8 
$106,86 
$154,41 

$86,34 
$124.96 
$150,77 

$92,82 
$132.47 

$94,77 
$173,46 
$184,01 
$102,11 
$119,99 

$90,58 
$116,62 
$155,71 
$105,06 
$153,40 

$93,49 
$203,07 
$149,82 

$88,40 
$209,74 
$152,61 
$117,59 

$91,05 
$133.90 
$100.18 
$106,70 
$199,27 
$134,87 


$141,92 
$125,54 
$146,34 

$157,70 
$82,73 
$157,44 
$178,28 
$142,04 
$127,44 
$112,19 


$42.45 
$43,28 
$64,31 
$54,83 

$49.31 

$52,20 

$41,88 

$62.63 

$48.00 

$63.3«» 

$40.38 

$56.67 

$39.04 

$45.66 

$39.68 

$67.54 

$61.57 

$40.45 

$44.20 

$35.11 

$53.33 

$70.06 

$41.31 

$61.13 

$43.35 

$75.87 

$55.64 

$36.71 

$71.56 

$64.85 

$39.35 

$31.42 

$55.22 

$36.55 

$47,43 

$57,23 

$65,96 


$57,89 
$54,57 

$62.17 
$57,75 
$48,51 
$63.50 
$86.23 
$65,02 
$38,85 
$56,28 


state:  ioma 
county  name 

DELAWARE ,,,,, 

DICKINSON,.,, «,,,,,• 

EMMET 

FLOYD 

FREMONT,, ,,,,,...••• 
GRUNDY,,,,,,,,....** 
HAMILTON. .****•*.*** 

HARDIN 

HENRY 

HUMBOLDT  ............ 

IOWA............**** 

JASPER **••*•• ***•*•* 

JOHNSON 

KEOKUK * 

LEE 

LOUISA.... •***•****• 

LYON 

MAHASKA... ..*..*•**• 

MARSHALL 

MITCHELL 

MONROE • 

MUSCATINE 

CSCEOLA.. 

PALO  ALTO.... ...*••< 

POCAHONTAS 

POTT*WATTAMIE 

RINGGOLD. .....***•*< 

SCOTT. ....*....*•*•• 

SIOUX.. ........••••• 

TAMA. ........ .*••••< 

UNI ON. .....,,..••••< 

WAPELLO.. a ,,,..*•••< 

WASHINGTON ..,,< 

webst<;r 

WINNESHIEK < 

WORTH ..,,,,< 


state:  KANSAS 

ANDERSON 

BARBER, ..••••••■•*•• 

BOURBON,,,, ,..••.••• 
BUTLER*. •••••• •••*■* 

CHAUTAUQUA 

CHEYENNE 

CLAY. ...*.. ...•••••• 

COFFEY. ..•.••••*•••* 

COULEV, ,,••••••••■•• 

DECATUR.* •••••••■••■ 


•••••  «GED  •••••• 

PART  A     PART  B 
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•••  DISABLED  ••• 
PART  A     P*RT  B 


$107.31 
$95. 8C 
$94.0^ 
$86.91 
$143.73 
$103.56 
$116.04 
$108. 2<« 
$87.67 
$110.03 
$94.36 
$123.86 
$92,4? 
$103.05 
$125.25 
$93.57 
$98,72 
$95.84 
$91.42 
$73.46 
$131.61 
$100.80 
$77,68 
$116,96 
$94,75 
$168.13 
$116,40 
$128,79 
$95,18 
$105,80 
$114,32 
$125,20 
$87,50 
$103,41 
$100.26 
$98.65 


$111,83 
$173,22 
$110.77 
$159.16 
$159,42 
$109,15 
$98,33 
$142,46 
$118,93 
$113,42 


$35,69 
$41,96 
$43,40 

$39,45 

$39,78 

$39,44 

$44,08 

$38,66 

$31,84 

$36,65 

$31,23 

$40,43 

$32.91 

$34.93 

$36.62 

$33.14 

$32.95 

$30.96 

$40.57 

$35.84 

$38,91 

$33,56 

$26.61 

$41.50 

$37.16 

$53.12 

$33.97 

$41.27 

$33.63 

$40.93 

$38.25 

$40.74 

$28,04 

$38,66 

$3<>,80 

$37,51 


$41,75 
$56,34 
$4^,56 

$61,09 
$50,10 
$39,37 
$36.13 
$41.66 
$56.66 
$50.58 


$125.35 
$94.85 
$96.07 
$120.02 
$163.20 
$94.14 
$131.69 
$104.91 
$96.31 
$135.43 
$123.07 
$155.44 
$177,90 
$124,22 
$163,50 
$89,46 
$78,35 
$66.20 
$118.67 
$109.93 
$163.95 
$124.66 
$72.62 
$1C0.05 
$123.68 
$190.55 
$83.35 
$155.70 
$96.49 
$126.16 
$129.33 
$129.66 
$104.62 
$134.74 
$122.41 
$106.66 


$131.29 
$198,63 
$144,81 
$226,89 
$198,80 
$69,90 
$124,29 
$122,76 
$107,67 
$140,00 


$43,31 

$51,69 

$49,79 

$56,60 

$47,85 

$47,34 

$51,63 

$44,46 

$37,16 

$55,33 

$38,50 

$54,32 

$59,41 

$46,78 

$53,13 

$35,81 

$39,73 

$31,53 

$54.21 

$63.24 

$55,52 

$52,54 

$25,45 

$44,81 

$50,63 

$74.37 

$25,94 

$58,34 

$43,44 

$58,39 

$56,45 

$54,42 

$37,99 

$51,95 

$44,09 

$46,62 


$53,04 
$69,51 
$66,98 
$97,46 
$64,17 
$31,67 
$45,24 
$47.16 
$56.68 
$62.60 
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TABLE  2 
STAVDABOIZBD  PBR  CAPITA  BATES  OF  PAYMEMT 


state:    KANSAS 
COUNTY    NAME 


•••••   AGCO    •••••• 

PART    A  PART    B 


DICKINSON. ..••• S118.40 

03UGLAS SllO.%9 

ELK tll2.8e 

ELLSMORTH S116.52 

FORD S124.25 

GEARY tl23.58 

GRAHAN S157.39 

GRAY S113.99 

UREENUOOO tlSl.OS 

HARPE tl8«.35 

HASKELL S17S.78 

JACKSON S120.73 

JEMELL t84.38 

KEARNY S204.47 

KIOWA S160.7C 

LANE S16S.43 

LINCOLN »94.53 

LOGAN S148.37 

<<C  PHERSON S105.S9 

•MARSHALL S114.49 

RUm S123.94 

RONT60RERY S117.93 

MORTON... S177.40 

NEOSHO S125.55 

NORTON S125.25 

OSBORNE tl21.60 

PAWNEE Sl«4.66 

POTTAUATONIE S126.97 

9AWLINS... S15S.24 

REPUbLlC... t74.96 

RILEY S127.34 

RUSH S143.9S 

SALINE S94.ie 

SEDGWICK S164.10 

SHAWNEE S143.40 

SHERMAN S169.23 

STAFFORD $166.58 

STEVENS sni.e9 

THOMAS S163.66 

WABAUNSEE S108.33 

WASHINGTON S127.A0 

WILSON S134.64 

WYANDOTTE SlTS.bC 

STATE:  KENTUCKY 

ADAIR S101.85 

ANDERSON S96.68 

BARREN..............  t80.4O 

"ELL...... S106.ie 


S4S.70 
SA9.18 
S46.23 
S41.21 
S52.30 
S48.S8 
»62.65 
SSI. 53 
»55.67 
S69.ll 
S65.63 
S46.09 
S33.76 
S62.40 
SS0.6A 
(56.63 
s;7.98 
S54.A8 
S43.02 
S4I.67 

s:i.8i 

S48.18 
S55.93 

$45.98 
S46.68 
S52.09 
S50.56 
S49.48 
S53.29 
S32.29 

s:o.i7 

S60.27 
S42.89 
Se2.18 
S59.43 
S56.44 
S60.18 
$42.40 
S56.79 
S43.02 
S42.0S 
S4S.65 
S60.57 


S33.81 

$29.42 
$26.56 
$45.29 


•••  DISABLED  ••• 
PART  A     PART  B 


state:  KANSAS 
COUNTY  NAME 


$102.68 
$165.26 
$222.02 
$110.06 
$122.66 

$92.54 
$146.92 
$188.08 
$178.58 
$290.78 
$141.67 
$151.14 

$84.99 
$179.67 
$186.98 
$203.34 
$129.68 
$257.15 
$128.22 

$83.10 
$179.48 
$142.96 
$296.02 
$161.16 

$98.66 
$131.31 
$204.22 
$131.50 
$144.29 

$72.07 
$168.30 
$151.63 
$128.84 
$201.86 
$130.92 
$205.12 
$273.67 
$157.83 
$175.69 
$124.86 
$131.71 
$128.41 
$211.69 


$104.75 

$104.97 

$96.18 

$83.72 


$46.43 

$72.04 
$60.86 
$46.35 
$55.52 

$46.94 
$61.52 
$80.70 
$66.21 
$126.01 
$70.59 
$67.32 
$55.00 
$98.89 
$65.15 
$51.78 
$76.31 
$91.39 
$75.24 
$40.70 
$87.25 
$62.79 
$79.40 
$63.41 
$41.68 
$62.84 
$66.13 
$55.76 
$67.29 
$40. eo 
$69.51 
$72.76 
$62.72 
$82.99 
$64.59 
$74.75 
$108.77 
$109.59 
$69.18 
$51.82 
$49.61 
$64.56 
$84.64 


$37.64 
$44.79 
$39.60 
$37.01 


•••••  AGED  •••••• 

PART  A     PART  8 


DONIPHAN $122.47 

EDWARDS $163.96 

ELLIS $139.87 

FINNEY $154.07 

FRANKLIN... $113.22 

GOVE $117.79 

GRANT $194.91 

GREELEY $161.92 

HAMILTON $159.14 

HARVEY..... $97.01 

HODGEMAN. $134.80 

JEFFERSON...........  $110.90 

JOHNSON $166.33 

KINGMAN $134.11 

LABETTE $149.85 

LEAVENWORTH $134.49 

LINN. $110.29 

LYON $160.97 

MARION $100.31 

MEADE..... $133.80 

MITCHELL $132.50 

MORRIS $125.50 

NEMAHA..............  $114.70 

NESS $155.41 

OSAGE $102.56 

OTTAWA $104.16 

PHILLIPS $132.96 

PRATT $160.19 

RENO $109.85 

RICE $105. 3S 

ROOKS. •..•••. ••.....  $114.62 

RUSSELL $154.17 

SCOTT $125.33 

SEWARD $140.58 

SHERIDAN $117.26 

SMITH $86.59 

STANTON $190.83 

SUMNER $148.90 

TREGO $125.62 

WALLACE. •• $145.8* 

WICHITA $174.59 

WOODSON $111.69 


state:    KENTUCKY 


ALLEN •  $98.52 

BALLARD $112.55 

BATH $72.80 

BOONE • !  $140.50 


$39.11 
$55.23 

$68.16 
$53.82 
$43.36 
$54.86 
$60.45 
$61.55 
$54,23 
$49.53 
$45.78 
$48.35 
$68.67 
$50.15 
$51.43 
$54.15 
$46.78 
$45.95 
$44.31 
$49.39 
$52.37 
$46.22 
$45.89 
$54.87 
$40.12 
$40.34 
$56.75 
$57.86 
$50.29 
$43.86 
$50.70 
$59.44 
$47.00 
$52.58 
$76.69 
$33.75 
$66.70 
$50.28 
$61.52 
$57.42 
$64.67 
$39.96 


$27.95 
$37.16 
$27.54 
$42.98 
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•••  DISABLED  ••• 
PART  A     PART  B 


$126.62 
$124.54 
$147.14 
$210.31 
$124.61 

$92.91 
$279.86 
$190.09 
$221.39 
$141.34 
$181.36 
$102.66 
$213.46 
$126.03 
$140.49 
$124.80 
$147.84 
$147.01 
$118.08 
$123.67 
$162.73 
$128.22 

$98.44 
$143.75 

$72.70 
$123.94 
$169.96 
$165.35 
$121.87 
$107.31 
$175.29 
$171.96 

$93.28 
$141.45 
$147.62 
$110.58 
$199.67 
$182.43 
$149.39 
$163.60 
$213.82 
$133.98 


$108.10 

$120.35 

$68.14 

$133.70 


$56.13 
$55.61 
$82.09 
$68.52 
$56.83 
$60.83 

$141.70 
$68.24 
$65.77 
$79.35 
$81.02 
$56.28 
$98.71 
$48.71 
$62.11 
$63.63 
$61.16 
$55.11 
$55.28 
$53.66 
$60.89 
$70.43 
$46.81 
$62.55 
$43.18 
$59,57 
$79.96 
$66.90 
$61.94 
$54.27 
$92.09 
$70.93 
$38.26 
$62.29 

$143.14 
$67.07 

$133.34 
$69.68 
$74.96 
$71.20 
$80.29 
$61.15 


$37.34 
$48.47 
$36.02 
$rO,53 
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TABLB  2 
STMI0ARDI2ED  PER  CAPITA  RATES  OF  PAYMENT 


state:    KENTUCKY 
C3UNTV    NA<<E 


•30URBCN<»«**»*« 

eOVLE 

BREATHITT.....* 
BULLITT........ 

CALOUELL 

CAMPBELL...... 

CARROLL. ...••• 

CASEY......... 

CLARK......... 

CLINTON....... 

CUNBERLANO.... 

EO'^ONSON...... 

ESTILL........' 

FLEMING....... 

FRANKLIN...... 

&ALLATIN...... 

GRANT......... 

GRAYSON... .... 

GREENUP....... 

HAROIN......** 

HARRISON...... 

HENDERSON..... 

HICKMAN....... 

JACKSON....... 

JESSAMINE 

KENTON........ 

KNOX... ....... 

LAUREL....**** 

LEE*********** 
LETCHER******* 

LINCOLN 

LOGAN********  * 
^C    CRACKEN**.* 
MC    LEAN******* 
MAGOFFIN...... 

MARSHALL...... 

"ASON.... .....< 

MENIFEE. .**•** 
METCALFE****** 
MONTGOMERY***. 
MUHLENBERG.*** 
NICHOLAS.***** 
OLOHAM........ 

OtfSLEY. ....*** 

PERRY********* 
POWELL******** 
ROBERTSON**.** 
ROWAN********* 
SCOTT********* 


****** 


*  *  *  *  4 

*  *  •  *  4 


****** 


****** 


****** 


•*•••    AGED    

PART    A  PART    B 


tl02.A8 

»87.7« 

tTO.Cl 

S1I7.59 

S106.0T 

tl08.26 

SU«.1B. 

S83.6« 

ses.66 

tlOO.98 
»e9.70 
S98.32 
t68.61 

S10«*7S 

»101.67 

S128.20 

$120.97 

S101.91 

«116.61 

S91.40 

»97.52 

S109.01 

S1C8.58 

S8S*64 

«7«.97 

S132*06 

S93*13 

S79*ll 

»7»*99 

»102*79 

»92*16 

$105*85 

$123.1* 

$98*36 

$92.69 

$90.93 

$115.23 

$68.05 

$88.37 

$9#.39 

$104.57 

$83. 7« 

$88.66 

$60.03 

$117,90 

$86.51 

$92.25 

$69.60 

$86.14 


$33.9? 

$33.27 

$31.69 

$3A.1R 

$35.49 

$36.79 

$32.41 

$30.05 

$31.67 

$35.63 

$36.06 

$36.26 

$28.01 

$33.92 

$31.66 

$34.46 

$37.37 

$29.97 

$35.34 

$35.50 

$26.92 

$40.45 

$31.39 

$36.10 

$36.15 

$41.75 

$34.13 

t3t.66 

$31.78 

$53.18 

$31.04 

$37.51 

$40.33 

$37.57 

$35.74 

$33.32 

$30.29 

$30.19 

$34.00 

$30.66 

$32.56 

$29.69 

$31.83 

$24.67 

$49.91 

$33.45 

$27.26 

$33.10 

$29.66 


•••    DISABLED    ••• 
PART    A  PART    B 


$121.34 
$97.46 
$49.80 

$140.76 
$79.77 

$127.44 
$89.83 
$64.82 
$93.45 

$108.58 

$104.33 
$95.71 
$45.16 

$107.57 
$77.11 
$79.72 

$114.88 
$99.57 

$106.11 
$68.71 

$128.18 

$108.98 

$108.33 
$55.98 
$73.72 

$161.59 
$82.73 
$75.34 
$56.72 
$74.89 
$64.64 
$94*01 

$137*32 
$92*28 
$55.57 

$118.91 

$124.17 
$35.13 
$81.89 
$83*70 
$88*47 

$123*27 
$96*12 
$57*08 
$76*02 
$64*65 
$140*34 
$64.44 
$68.09 


$51.14 

$40.09 

$22.94 

$60.74 

$58.69 

$43.98 

$36.85 

$32.32 

$40.38 

$46.44 

$45.27 

$41.75 

$21.89 

$39.07 

$34,71 

$30.82 

$44.71 

$37.57 

$48.48 

$3P.19 

$38.91 

$48.74 

$33.62 

$26.86 

$39.83 

$54.85 

$32.89 

$32*33 

$30*06 

$44*41 

$34*78 

$43*42 

$54**6 

$42*90 

$29.34 

$49.74 

$44.96 

$17.92 

$34.11 

$36.45 

$39.54 

$47.35 

$43.17 

$25.30 

$34.29 

$30.91 

$26.47 

$41.60 

$30.50 


state:  KENTUCKY 
COUNTY  NA"E 

BOYO.. ....'..*••*•< 

BRACKEN*. .*••••*•• 

BRECKINRIDGE > 

BUTLEK... ........< 

CALLOWAY • 

CARLISLE ' 

CARTER....... ••*•' 

CHRISTIAN. • 

CLAY...........**' 

CRITTENDEN*.....* 

DAVIESS 

ELLIOTT. ....•••.• 

FAYETTE. ......... 

FLOYD........ .**• 

FULTON.......**** 

GARRARD. *•**•**** 
GRAVES*. ...*•••*• 

GREEN............ 

HANCOCK. ...**.,,. 

liARLAN.. .......*. 

HART... ....**•*•• 

HENRY......***... 

HOPKINS.......... 

JEFFERSON........ 

JOHNSON.......... 

KNOTT............ 

LARUE......****** 

LAWRENCE********* 
LESLIE*****...*** 
LEWIS************ 
LIVINGSTON******* 
LYON************* 
MC    CREARY******** 

MADISON*** 

MARION........*** 

MAR TIN*.. ........ 

MEADE  ............ 

MERCER.....****** 

MONROE*********** 
MORGAN**  ********* 
NELSON*********** 
OHIO************* 
OWEN************* 
PENDLETON******** 
PIKE**** »**••*••• 
PULASKI **•****••• 
ROCKCASTLE******* 
RUSSELL********** 
SHELBY*********** 


*  * « 

•  *  4 


!••••    AGED    •••••♦ 
PART    A  PART    P 


$98*13 
$105*00 
$87*26 
»101*5<1 
$115*04 
$122*8? 
$72*3" 
$97.35 
$95. 6« 
$127. 2r 
$114.07 
$71.20 
$82.45 
$119.47 
$87,57 
$93,93 
$113,62 
$83.07 
$106.93 
$92.12 
$«9.<»7 
$91.98 
$124*60 
$125*03 
$92*10 
$80*36 
$88.78 
$111.72 
$86. ?5 
$92.70 
$109.48 
$108.92 
$85.21 
$92.21 
$89.82 
$101.1° 
$110.99 
$100. 1« 
$88.86 
$78.64 
$84.35 
$110.67 
$101.86 
$98.45 
$98.88 
$78.2? 
$106.75 
$87,25 
$89.53 


$31.96 

$2«i.94 

$26.05 

$39.72 

$39.59 

$41.42 

$30.54 

$38.94 

$32.22 

$31.55 

$42.26 

$31.13 

$39.52 

$52.07 

$29.95 

$31.80 

$38.95 

$25.44 

$34.33 

$48.24 

$28.48 

$30.37 

$51.49 

$45.51 

$39.40 

$42.92 

$32.71 

$36.07 

$36.19 

$30.31 

$29.99 

$37.24 

$40.74 

$32.26 

$29.64 

$41.47 

$37.22 

$33.21 

$28.54 

$26.8'* 

$32.76 

$34.02 

$27.86 

$28.49 

$46.47 

$30.62 

$32.34 

$29.68 

$30.57 
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•••    DISABLED    ••• 
PART    A  PART    B 


$94.26 
$105.00 
$102.17 
$98.31 
$133,34 
$115.98 
$55.00 
$88.39 
$50.96 
$130.24 
$126.43 
$58.10 
$90.09 
$77,04 
$100.55 
$56.08 
$113.99 
$94.17 
$92.67 
$77.34 
$86.86 
$117.89 
$135.43 
$144.30 
$61.64 
$60.49 
$84.59 
$76.51 
$63.48 
$79.53 
$132.04 
$95.84 
$77.20 
$66.80 
$96.40 
$57.26 
$135.50 
$93.00 
$111.72 
$65.29 
$81,87 
$122,84 
$111,85 
$80.76 
$66.04 
$70.66 
$61.29 
$89.82 
$79.65 


$41.40 

$38.48 

$36.61 

$42.94 

$56.57 

14  7.16 

$24.81 

$61.32 

$24.31 

$33.77 

$55.21 

$25.42 

$48.61 

$50.44 

$36.10 

$27.40 

J50.63 

$41.19 

$39.63 

$42.14 

$33.66 

$38.02 

$62.89 

$61.74 

$38.22 

$40.84 

$43.99 

$34.42 

$28,28 

$34,05 

$49.13 

$39.40 

$39.41 

$30.23 

$34.10 

$38.74 

$46.11 

$43.63 

$39.62 

$31.68 

$35.43 

$46.87 

$45.81 

$33.30 

$38.18 

$33.59 

$26.23 

$35.47 

$38.11 
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TABLE  2 
STAMOAROIZBD  PBB  CAPITA  RATBS  OF  PAyMBtIT 
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state:  KeNTuCKT 

COUNTY  NAi^C 


AGED • 

PART  A     PART  B 


•••  OISABLEO  ••• 
PART  A     PART  B 


state:  KENTUCKY 
COUNTY  NANE 


••••••  AGED  •••••• 

PART  A     PART  B 


•••  DISABLED  ••• 
PART  A     PART  B 


SINPSCN tlOS.25 

TAYLOR*. S95.70 

TRIGG S9t.74 

UNION »113.90 

WASHINGTON.. S0S.6e 

rfEBSTER S123.09 

WOLFE S70.33 

state:  LOUISIANA 

ACADIA S87.74 

ASCENSION Sill. 99 

AVOYELLES S74.19 

BIENVILLE S7I.91 

CAOOO «90.11 

CALDUELL S133.7S 

CATAHOULA se9.7S 

CONCORDIA S7S.89 

CAST  BATON  ROUGE....  SllS.O* 

CAST  FELICIANA. S90.87 

FRANKLIN S62.79 

laERIA S90.01 

JACKSON.............  S88.25 

JEFFERSON  DAVIS «8«.98 

LAFOURCHE S103.01 

LINCOLN S78.14 

tADISON S49.36 

^tATCHITOCHES $68.73 

OUACHITA tSS.SO 

POINTC  COUPEE S86.A2 

SEO  RIVER S60.02 

SABINE S88.85 

ST  CHARLES S131.91 

ST  JANES S83.80 

ST  LANORY..... S8S.12 

ST  NARY S116.16 

TANGIPAHOA S97.9S 

TERREBONNE S8I.38 

VERtlLION.... S114.56 

tfASHINGTGN *126.63 

riEST    BATON    ROUGE....  S96.64 

liCST    FELICIANA S84.05 

state:  naine 

ANDROSCOGGIN till. 05 

CUMBERLAND S134.74 

HANCOCK • si29.ee 

KNOX S103.t8 

OXFORD.. S122. 22 

PISCATAQUIS S117.2S 


S35.99 
S29.58 
S24.9G 

S37.85 
S27.e2 
S44.S7 
S26.69 


S94.56 
S103.63 
Sie7.94 
S139.00 

S84.13 
$113.84 

$63.54 


$37.35 
$40.66 
$46.16 
$52.60 
$29.56 
$62.85 
$22.95 


$35.28 

$64.92 

$28.87 

$45.75 

$99.13 

$46.33 

$31.50 

$62.62 

$28.48 

$29.31 

$72.37 

$33.82 

$37.92 

$86.69 

$37.72 

$38.54 

$127.66 

$43.02 

$30. 9A 

$75.34 

$29.31 

$28.01 

$89.44 

$35. 8d 

$48.85 

$98.42 

$44.78 

$31.72 

$81.35 

$29.15 

$28.74 

$87.43 

$35.64 

$34.70 

$74.58 

$32.30 

$34.12 

$78.02 

$39.30 

$35.62 

$7t.26 

$31.39 

$37.69 

$89.55 

$36.13 

$32.91 

$83.70 

$39,97 

$26.78 

$54.28 

$27.96 

$31.78 

$74,95 

$38.48 

$37.23 

$87.16 

$42.66 

$37.38 

$72.37 

$35.98 

$33.56 

$84.59 

$41.37 

$34.76 

$74.16 

$32.48 

$44. PI 

$127.14 

$5J.09 

$31.45 

$78.91 

$30.77 

$35.05 

$79.85 

$33.46 

$38.19 

$113.73 

$46.02 

$39.56 

$88.35 

$38.12 

$35.36 

$86.95 

$43.65 

$38.90 

$90.45 

$38.42 

$41.86 

$117.18 

$43.92 

$41.58 

$77.66 

$32.56 

$33.02 

$88.28 

$35.03 

$48.97 

$118.78 

$68.51 

$51.46 

$137.38 

$66.55 

$44.93 

$140.99 

$61.19 

$42.31 

$93.26 

$45.22 

$47.61 

$120.14 

$56.44 

$38.91 

$104.88 

$45.45 

SPENCER... $86.06 

TODD $73.43 

TRIMBLE $92.41 

UARREN..... $115.95 

bAVNE $82.26 

WHITLEY $88.73 

WOODFORD $105.20 

STATE:    LOUISIANA 

ALLEN $102.08 

ASSUMPTION $84.24 

BEAUREGARD '.  $102,13 

BOSSIER $93,75 

CALCASIEU.. $110.45 

CAMERON $133.06 

CLAIBORNE $61.83 

DE    SOTO $69.94 

EAST    CARROLL $42.78 

EVANGELINE $108.50 

GRANT $64.63 

IBERVILLE $103.60 

JEFFERSON $153.90 

LAFAYETTE $98.92 

LA  SALLE $130.23 

LIVINGSTON $122.77 

MOREHOUSE $63.44 

ORLEANS $138,75 

PLAQUEMINES $154.87 

RAPIDES $91.21 

RICHLAND $55.23 

ST  BERNARD $192.10 

ST  HELENA $88.60 

ST  JOHN  BAPTIST $95.41 

ST  MARTIN • $77.63 

ST  TAMMANY $145.99 

TENSAS $54.07 

UNION..... $78.19 

VERNON $128.34 

WEBSTER $94.03 

WEST    CARROLL $67.54 

WINN $124.38 

I 
state:    MAINE  I 

AROOSTOOK $128.10 

FRANKLIN.. $106.02 

KENNEBEC $117.99 

LINCOLN..... $103.87 

PENOBSCOT.. .........  $125.40 

SAGADAHOC ,,,  $110,41 


$38.80 
$30.66 
$29.90 
$39.54 
$35.29 
$35.25 
$30.86 


$37.57 
$36.21 
$38.66 
$33.82 
$46.80 
$52.13 
$24.41 
$30.48 
$21.70 
$34.04 
$34.21 
$40.65 
$55.42 
$36.89 
$44.03 
$49.34 
$25.86 
$45.67 
$53.96 
$35.81 
$23.52 
$56.78 
$33.54 
$34.09 
$31.25 
$54.33 
$24.55 
$28.82 
$38.23 
$31.25 
$26.19 
$37.94 


$43.90 
$42.73 
$44.53 
$39.56 
$44.98 
$46.27 


$94.45 
$83.96 

$76.29 

$121.47 

$77.51 

$76.17 

$104.82 


$81.87 
$69.74 
$90.88 

$110.33 

$105.37 

$122.86 
$81.13 
$65.38 
$49.80 

$107.19 
$62.49 
$73.19 

$143.31 
$90.54 

$142.10 

$108.22 
$71.45 

$118.21 

$127.00 
$72.98 
$66.97 

$164.64 
$76.66 
$98.31 
$63.52 

$130.56 
$73.84 
$48.20 

$113.62 
$92.46 
$64.76 

$115.46 


$120.35 
$110.91 
$114.63 
$132.63 
$130.13 
$98.84 


$39.95 
$38.34 

$30.99 
$57.34 

$41.29 
$34.95 
$41.15 


$36.22 
$33.55 

$41.06 
$42.27 
$52. 7C 
$56.06 
$31.07 
$30.91 
$23.72 
$37.17 
$28.89 
$33.94 
$63.37 
$39.96 
$58.96 
$51.47 
$31.14 
$43.49 
$50.20 
$39.07 
$28.74 
$68.00 
$31.26 
$40.43 
$29.03 
$55.32 
$31.43 
$22.77 
$36.03 
$35.07 
$35.69 
$42.11 


$54.08 
$54.74 

$53.99 
$59.07 
$66.89 

$53.49 
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TABLB  2 
STAVDAltOIZBD  PER  CAPITA  RATES  OF  PAYMEUT 


STATC:  MAINC 

••••••  AGED 

•••  DISABLED  ••• 

COUNTY  NAME 

PART  A 

PART  B 

PART  A 

PART  B 

SONCRSCT 

S12T*92 

$♦3*97 

$137.24 

$56.18 

UASHIN6T0N 

S11T*13 

$37*48 

$127*80 

$55*65 

state:  MARYLAND 

ALLCCANY 

SlS3*6fc 

$49*84 

$162*98 

$58*86 

BALTIMORE 

SI70*32 

$63*37 

$210*90 

$89*39 

CALVERT 

SI70*I0 

$70*94 

$168*47 

$92.62 

CARROLL 

S114*31 

$49*57 

$138*37 

$68*82 

CHARLES**** •••••■••• 

S189*«5 

$81*41 

$203*18 

$108*07 

FREDERICK 

S97*31 

$41*77 

$138*10 

$62*35 

HARFORD* •**•**•**••■ 

Sie9*0G 

$69*27 

$180*36 

$78*28 

KENT 

SI38*76 

$51*51 

$170*44 

$69.71 

PRINCE  CE0R6ES 

S208*78 

$99*20 

$252*31 

$130.53 

ST  CARVS 

S138*S6 

$57*82 

$141*36 

$67.47 

TALBOT 

Slll*58 

$43*89 

$124*51 

$55.00 

WICOMICO 

Slll*6« 

$48.35 

$139*58 

$68.54 

state:  MASSACHUSETTS 

BARNSTABLE * 

S12S*«6 

$53*97 

$148*52 

$73.84 
$64.63 

BRISTOL**** 

S116*99 

$51*78 

$121*30 

ESSEX 

S158*34 

$66*95 

$169*40 

$84.34 

HAMPDEN 

S129*68 

$58*72 

$133*33 

$73.24 

MIDDLESEX 

S179*95 

$72.06 

$176*46 

$87.49 

H   IRFCLK************* 

S177*9t 

$73.21 

$175*60 

$84.76 

SUFFOLK**** * 

S204*30 

$81.46 

$180*34 

$93.43 

state:  MICHIGAN 

ALCONA * 

S1I6*82 

$49.82 

Sl«l*23 

$69.73 

ALLE6AN 

S120*29 

$46*63 

$137*94 

$67.30 

ANTRIM 

S121*18 

$50*87 

$151*96 

$72.12 

BARAKA* 

SI12*05 

$38*66 

$117*38 

$52.76 

BAY 

S1S2*7G 

$59.36 

$178*48 

$86.24 

3ERRIEN 

S110*62 

$46.52 

$127*43 

$63.67 

CALHOUN****** ******* 

S155*55 

$57*46 

$154*25 

$75.14 

CHARLEVOIX 

S129*10 

$52*05 

$137*41 

$69.65 

CHIPPEWA *•**• 

S126*41 

$46*22 

$102*32 

$42*09 

CLINTON 

S138*2S 

$52*37 

$156*39 

$76*46 

DELTA 

S10«*57 

$44*03 

$97*75 

$48*87 

EATON 

SI46*8S 

S52*?3 

$182*13 

$87.17 

GENESEE 

$191*55 

$86.24 

$198*66 

$105.24 

GOGEBIC 

S100.b7 

$34*12 

$98*32 

$43.99 

GRATIOT 

S108*39 

$46.51 

$118*38 

$64.53 

HOUGHTON 

S107*78 

$39,09 

$90*22 

$47.69 

INGHAM 

S144*2S 

$56.87 

$163*42 

$81.12 

IOSCO 

S135*6« 

$57.09 

$137*38 

$74*82 

ISABELLA 

S136.3S 

$58.00 

$119*97 

$64*75 

KALAMAZOO 

S142*54 

$57.21 

$173*23 

$8R*88 

KE^T 

S108*12 

$46.40 

$128*58 

$66.40 

LAKE 

S107*19 

$49.41 

$112.7* 

$63.51 

state:    MAINE 

COUNTY    NAME 

WALDO.....********** 
YORK****. *********** 

state:    MARYLAND 

ANNE    ARUNDEL 

BALTIMORE    CITY 

CAROLINE  ............ 

CECIL. ****... ..*•**• 

DORCHESTER********** 
GARRETT*** ********** 
HOWARD************** 
MONTGOMERY*......... 

eUEEN    ANNES.. ....... 

SOMERSET.......***** 

WASHINGTON********** 
WORCESTER  *********** 

STATE:    MASSACHUSETTS 

BERKSHIRE*********** 
DUKES*. .......***••• 

FRANKLIN............ 

HAMPSHIRE.******.*** 
NANTUCKET*******..** 
PLYMOUTH************ 
WORCESTER **••***.*•• 

state:  MICHIGAN 

ALGER. ....... .**•••• 

ALPENA.............. 

ARENAC.............* 

BARRY... ...... ....** 

BENZIE...*********** 
BRANCH**. ........... 

CASS...************* 
CHEBOYGAN*********** 
CLARE*************** 
CRAWFORD*********  *** 
DICKINSON*********** 
EMMET*************** 
GLADWIN...*...****** 
GRAND  TRAVERSE****** 
HILLSDALE........*** 

HURON......*******.. 

IONIA.....********** 

IRON**.......******* 

JACKSON* ************ 
KALKASKA****........ 

KEWEENAW..... ******* 

LAPEER.....********* 


^••••*  AGED  •••••• 

PART  A     PART  B 


Pas*  14  of  36 


•••  DISABLED  ••• 

PART  A     PART  B 


$122.24 

$119.89 


$157.21 

$193.10 
$104.36 
$145.48 
$129*49 
$112*29 
$169*38 
$135*99 
$121*80 
$115*32 
$93*32 
$107*90 


$147*56 
$212*12 

$125*7f 
tl23*2d 
$163*35 
$144*86 
$166**8 


$112*66 
$128*06 
$153*82 
$127*3f 
$134*47 
$113.09 
$127*82 
$143*93 
$137*35 
$147*54 
$101*25 
$132*99 
$166*17 
$123*55 
$125*50 
$139*13 
$141*83 
$121*25 
$126*72 
$147*08 
$103*17 
$171.97 


$41.65 
$49.28 


$68.00 
$66.12 
$41.01 
$51.96 
$53.75 
$36.45 
$67.09 
$87.31 
$46.11 
$42.84 
$39.52 
$45.28 


$54.80 
$73.68 
$48.75 
$51.17 
$54,99 
$60.65 
$65.72 


$38.58 
$46.43 

$62.57 
$?1.75 
$50.11 
$42.64 
$49.20 
$56.02 
$60.22 
$52.25 
$38.27 
$52*44 
$74*75 
$51*85 
$46*84 
$52*01 
$52*33 
$47*06 
$54*75 
$52*11 
$40.56 
$68.15 


$128*25 
$130*08 


$194*19 

$203*22 
$118*65 
$173*33 
$159*31 
$113*46 
$175*65 
$171*94 
$132.80 
$122*92 
$117*37 
$128.72 


$152*50 
$275.58 
$134.94 
$121.98 
$101.53 
$143.62 
$168*60 


$94*93 
$157*00 
$146*09 
$138*61 
$152*55 
$108*06 
$150*53 
$158*47 
$150*95 
$147*02 

$89*21 
$153*42 
$170*24 
$143*16 
$112*79 
$134*73 
$154,49 
$113*06 
$158*30 
$140*95 

$70*22 
$120*06 


$52*05 
$62.91 


$92.42 

$80.95 
$51.01 
$69.63 
$67.83 
$41*99 
$80*45 
$109*32 
$58*2C 
$51*C5 
$56*17 
$60*12 


$68*91 
$83*71 
$59*85 
$58*91 
$41*95 
$71*96 
$81*70 


$41*55 

$62*77 
$67*13 
$68*59 
$71.55 
$55*31 
$65*41 
$75.15 
$70*69 
$76*66 
$41*27 
$66*23 
$96*68 
$85*62 
$50*87 
$66*42 
$66*f>3 
S51*28 
$74*50 
$73*35 
$46*72 
$74*71 
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STATC:    MICHIGAN 

COUNTY    NikNC 

LCCLANAU 

LIVINGSTON....... 

MACKINAC 

•ANISTCC 

■ASON... 

••CNO>*INCC ••• 

MISSAUKEE 

MONTCALM 

MUSKEGON*. •••..•. 

OAKLAND 

OGEMAu 

OSCEOLA 

OTSEGO 

PRESOUE  ISLE 

SAGINAW 

ST  JOSEPH 

SCHOOLCRAFT 

TUSCOLA 

dASHTENAH.......< 

riEXFORO •• 

state:  MINNESOTA 

AITKIN ..< 

DECKER 

dENTON 

Olue   earth......! 

CARLTON 

CASS 

CHISAGO 

CLEARWATER 

COTTONMOOO 

DAKOTA 

DOUGLAS. 

FILLMORE 

S003HUE 

HENNEPIN 

HUBBAKD.........! 

ITASCA 

KANABEC 

KITTSON 

LAC    aul    PARLE.... 
LAKE    OF    UOOOS.... 

LINCOLN 

MC    LEGO 

MARSHALL 

MCEKER 

MORRISON 

MURRAY..... 

NOBLES 


••••••  A6C0 

•••  DISi 

IBLED  ••• 

PART  A 

PART  B 

PART  A 

PART  B 

SI27.49 

S46.9e 

$181.26 

$73.26 

S154.21 

«68.76 

$160.94 

$77.42 

»123.78 

»SO.«0 

$99.66 

$48.15 

S143.73 

«45.09 

$148.09 

$64.30 

S10«.O5 

SA3.9I 

$108.56 

$59.05 

«97.09 

S31.06 

$92.52 

$39.50 

S139.I3 

S4S.«9 

$148.10 

$67.54 

$130.57 

$51.29 

$149.67 

$70,27 

S145.15 

S62.47 

$147.50 

$78.97 

<1A6.41 

»99.?7 

$206.66 

$124.47 

S132.44 

s:8.63 

$149.34 

$85.58 

S125.13 

S44.22 

$107.10 

$52.94 

S119.09 

•56.29 

$103.84 

$62.79 

S146.89 

$49.61 

$145.66 

$59.96 

s:51.13 

$56.75 

$176.82 

$76.90 

tl24.94 

$44.69 

$151.42 

$71.87 

S109.86 

$48.16 

$85.65 

$50.94 

S13e.48 

$52.30 

$166.56 

$74.73 

»179,12 

$68. 8C 

$206.48 

$106.72 

S137.G8 

$44.32 

$153.61 

$61.63 

TABLI  2 
STAVDAKOIZKD  PBS  CAPITA  RATES  OF  PAYMtR 


STATE:    MICHIGAN 
COUNTY    NAME 


$102.51 

$36.54 

$88.77 

$39.28 

$105.44 

$38.20 

$134.29 

$55.71 

$94.47 

$35.31 

$104.00 

$50.86 

$78.5C 

$40.62 

$79.27 

$56.77 

$104.70 

$35.19 

$108.39 

$43.01 

$95.30 

$35.63 

$110.47 

$45,32 

$114.06 

$37.47 

$151.34 

$65,18 

$86.95 

$31.24 

$104.14 

$42,12 

$106.72 

$38.91 

$136.67 

$49.65 

$141.87 

$52.41 

$162.40 

$67.33 

$91.75 

$34.86 

$117.00 

$44.71 

$74.45 

$50.18 

$111.59 

$95.11 

$82,92 

$51.26 

$102.78 

$69.10 

$152.01 

$59.21 

$209.66 

$84.84 

$111.03 

$40.23 

$101.67 

$49.46 

$103.70 

$36.31 

$132.90 

$51.62 

$119.48 

$39.66 

$121.74 

$54.13 

$116.75 

$41.70 

$116.77 

$47.14 

$96.24 

$33.<«7 

$144.13 

$55.33 

$91.25 

$27.93 

$184.72 

$35,35 

$98.55 

$33.91 

$104,56 

$37,44 

$110.92 

$36.76 

$<«6.94 

$47,13 

$125.01 

$44.08 

$138.45 

$51,15 

$105.25 

$34.36 

$126.73 

$40,19 

$97.35 

$35.98 

$117.74 

$48,77 

$97.15 

$32.37 

$85.11 

$42,44 

$88.80 

$36.55 

$101.81 

$54.27 

••••    AGED    ••*••• 

PART    A  PART    6 


LENAWEE..... 

LUCE 

MACOMB 

MARQUETTE... 

MECOSTA 

MIDLAND 

MONROE 

MONTMORENCY. 
NEWAYGO. ...t 

OCEANA 

ONTONAGON... 

OSCODA 

OTTAWA 

ROSCOMMON... 
ST    CLAIR.... 

SANILAC 

SHIAWASSEE.. 
VAN  BUREN... 
WAYNE 


state:    MINNESOTA 

ANOKA 

BELTRAMI 

eiG    STONE 

BROWN. .....I 

CARVER ,m,. 

CHIPPEWA 

CLAY 

COOK 

CROW    WING 

DODGE 

FARIBAULT 

FREEBORN 

GRANT 

HOUSTON 

ISANTI 

JACKSON 

KANDIYOHI........ 

KOOCHICHING 

LAKE 

LE    SUEUR 

LYON 

MAHNOMEN 

MARTIN,,.,,, 

MILLE    LACS 

MOwER 

NICOLLET 

NORMAN,,, ,......• 


$138,35 

$115,12 
$189,30 
$136.57 
$125.90 
$132.20 
$165.30 
$128.04 
$118.61 
$125.47 
$149.10 
$122.09 
$102.20 
$141.38 
$133.54 
$159.14 
$140.15 
$133.96 
$203.74 


.34 

.69 
,30 
,43 

.54 
.94 
.6? 
.61 

.6a 

.34 
.54 

.53 
.10 
.80 
•  8 1^ 
.33 
.58 
.23 
.47 
.18 
.49 
.83 
.12 
.94 
,56 
,48 
.7* 


$139 
$86 

$115 
$88 

$120 
$78 

$121 

$143 

$114 
$73 
$83 
$71 

$119 
$7  7 

$124 

$117 
$76 

$136 
$90 
$96 
$99 
$97 
$83 

$125 
$89 
$84 
$89 


$48.07 
$43.45 
$99.01 
$56.10 
$55.35 
$54,37 
$68,62 
$60,44 
$50.81 
$51.42 
$47.58 
$50.25 
$4^.16 
$57.79 
$60.29 
$55.24 
$56.22 
$52.56 
$91.92 


$62.15 
$33.39 
$35.04 
$32.44 
$44.39 
$30.28 
$42.61 
$52.09 
$41.58 
$69.09 
$44.33 
$40.10 
$40.98 
$40.86 
$39.00 
$43.46 
$33.85 
$45.68 
$44.64 
$41.57 
$36.16 
$32.67 
$43.15 
$40.90 
$53,69 
$37.58 
$3*. 19 


Pas*  IS  of  36 


•••    DISABLED    ••• 
PAPT    A  PART    8 


$170.22 
$119.15 
$200.47 
$129.57 
$122.65 

$:eo.68 

$190.51 
$143,77 
$131,64 
$116,1? 
$161,42 
$137.82 
$138.01 
$146.18 
$159.50 
$158.38 
$162.41 
$152.06 
$227.69 


$185.57 

$108.44 

$126.04 

$107.10 

$143.11 

$53.86 

$180.89 

$104.19 

$94.31 

$60.97 

$82,94 

$94,67 

$95.90 

$108.91 

$119.36 

$66,19 

$92.11 

$146,64 

$147,41 

$105,60 

$129,37 

$110,75 

$66,57 

$168,43 

$106,57 

$107,48 

$87,57 


$66.16 
$50.58 

$121.18 
$71.61 
$70,71 
$83.84 
$90.13 
$76.51 
$70.12 
$63.53 
$56.27 
$91.57 
$71.68 
$74.80 
$78.96 
$66.98 
$72.32 
$68.96 

$113.10 


$78.36 
$47.41 
$49.20 
$57,78 
$59,94 
$24,85 
$64,64 
$52,76 
$55,22 
$69.25 
$43.04 
$62.22 
$47.70 
$55.13 
$46,97 
S«2,73 
$43,37 
$54,00 
$70,26 
$54,27 
$47.46 
«.34,77 
$43, e9 
$63.75 
$78.45 
151.35 
$39,29 


a 
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.  TABLI  2 

STAMDARDIZED  PKB  CAPITA  lATtS  OP  PATmSIIT 


STATC:    MINNESOTA 
COUNTY    NAME 


omsTco 

P^NNlNftTON. ......•« 

PIPCSTONC 

POPC»*******«****** 
^tO  LAKC««*«**«*«*« 
^CNVILLC ••• 

ST  LOUIS*****«««**> 

SHEnBUKNe....>*»«*< 
stcarns>»«****««*«< 

STCVCNS««<«*«*****< 
T  ODD ••••••••••••••■ 

iriA6ASHA»*«*«**««**« 
UASCCA*«****««****< 
tf A TONUAN***** ■•••«• 

UINON* 

VtLLOM  MEDICINE. ... 


state:  MISSISSIPPI 

AOAMS....«........< 

AMITE«..«.........< 

BENTON 

CALHOUN...........' 

CHICKASAW ..< 

CLAIBOKNE.....«...< 

CLAY. ...... .......< 

COP I  AH ............I 

9ES0T0....... .....< 

FHANKLIN..........^ 

GREENE*. a.........' 

HANCOCK • 

HINOS.............I 

HUMPHREYS....... *.' 

ITAUA MB A.. ........ 

JASPER. ...... .....' 

JEFFERSON  DAVIS... 

KEMPER .....< 

LA^AR............. 

LAWREKCE. .■*...... 

LEE............... 

LINCOLN........... 

MADISON........... 

MARSHALL.......... 

MONTGOMERY........ 

NEUTON 

3KTIBBEHA 

PEARL  RIVER....... 

PIKE.. ............ 

PRENTISS 


•••••  A6E0  •••••• 

PART  A     PART  P 


STB. 58 
tlOl.28 

se7.4S 

S9t.96 

Sl«1.16 

t93.90 

S87.7T 

»117.59 

tl«6.62 

S111.95 

S116.09 

S103.14 

$89.07 

S78.58 

t8«.96 

t91.92 

S103.05 


<96.4S 
188.74 
$85.46 

S100.83 
S90.41 
175.53 
S64.57 

$84.40 

$119.96 

$82.48 

$120.25 

$133.43 

$93.59 

$94.97 

$81.04 

$82.25 

$95.80 

$80.01 

$115.19 

$138.72 

$94.41 

$87.91 

$75.23 

$89.81 

$90.88 

$96.75 

$64.39 

$139.66 

$86.97 

$108.71 


$91.43 
$43.82 

$34.03 

$34.14 

$48.07 
$31.45 
$33. S3 
$42.83 

$40.79 
$41. OP 
$43.05 
$35.94 
$61.39 
$43.95 
$36.63 
$52.34 
$32.15 


$38.41 

$33.08 
$37.03 
$38.24 
$37.11 
$37.12 
$26.62 
$35.94 
$45.11 
$35.19 
$51.71 
$51.10 
$43.24 
$41.07 
$35.52 
$44.12 
$40.83 
$30.90 
$48.84 
$54.10 
$42.55 
$39.10 
$34.50 
$37.19 
$39.26 
$40.67 
$31.94 
$51.15 
$39.24 
$36.55 


•••  DISABLED  ••• 
PART  A     PART  B 


state:  MINNESOTA 
COUNfY  NAME 


$112.30 

$148.84 

$71.23 

$84.37 

$140.45 

$118.59 

$65.82 

$135.65 

$138.18 

$103.80 

$112.65 

$99.42 

$95.07 

$78.08 

$110.31 

$95.14 

$129.50 


$90.57 
$91.98 
$84.46 
$93.82 

$ie9.si 

$49.94 
$82.48 

$71.71 

$131.94 

$86.60 

$105.43 

$131.99 
$93.89 
$70.65 
$89.89 
$66.32 
$78.33 
$65.36 

$104.38 

$115.77 
$92.85 
$85.20 
$74.06 

$103.25 
$80.24 

$107.37 
$60.59 

$119.11 
$87.86 

$116.48 


$124.76 
$48.65 
$36.55 
$39.98 
$60.97 
$41.82 
$40.11 
$53.22 
$66.61 
$46.43 
$41.35 
$37.60 
$77.53 
$58.44 
$52.05 
$61.02 
$46.71 


$36.58 
$38.45 

$43.01 
$37.56 
$45.93 
$29.28 
$32.79 
$37.10 
$59.43 
$•2.95 
$50.17 
$57.78 
$51.10 
$34.14 
$46.43 
$38.87 
$45.08 
$28.44 
$50.23 
$50.20 
$48.61 
$41.66 
$39.50 
$44.80 
$38.33 
$50.67 
$36.26 
$50.55 
$39.75 
$39.50 


OTTER  TAIL 

PINE 

POLK..............i 

RAMSEY. ...... .....a 

REDWOOD...........) 

RICE.. ....... ...... 

ROSEAU............. 

SCOTT.............. 

SIBLEY............. 

STEELE............' 

SUIPT. ........ .....' 

TRAVERSE 

i^ADENA.. ........... 

WASHINGTON 

WILKIN............) 

WRIGHT 


state:  MISSISSIPPI 

ALCORN............) 

ATTALA............) 

BOLIVAR.... .......< 

CARROLL.... .......< 

CHOCTAW ) 

CLARKE............' 

COAHOMA ...........I 

COVINGTON ' 

FORREST...........) 

GEORGE............' 

GRENADA*. .........< 

HARRISON.. 

HOLMES............' 

ISSAQUENA. 

JACKSON..........*' 

JEFFERSON...*..... 

JONES. *•.*.. *.....' 

LAFAYETTE* 

LAUDERDALE*.. .....' 

LEAKE. ....... •*•..' 

LEFLORE........... 

LOWNDES........... 

MARION*********... 
MONROE............ 

NESHOBA........... 

NOXUBEE 

PANOLA 

PERRY*. ........... 

PONTOTOC.......... 

QUITMAN.. ••••..•*. 


>••••  AGED  •••••• 

PART  A      PART  B 


$106.13 

$107.95 

$111.16 

$157,4? 

$89.73 

$101.87 

$110.40 

$114.99 

$99.71 

$78.97 

$92.95 

$110.49 

$103.73 

$127.03 

$114.45 

$112.35 


$111.30 

$76.55 

$78.39 

$85.97 

$74.80 

$113.02 

$84.77 

$136.97 

$118.55 

$145.24 

$112.05 

$139.36 

$81.67 

$67.13 

$151.63 

$102.74 

$93.39 

$83.22 

$110.67 

$77.76 

$87.71 

$82.64 

$119.30 

$74*87 

$83.91 

$87.65 

$100.12 

$128.99 

$92.77 

$91,76 


$39.50 
$34.20 
$41.57 
$5fl.53 
$32.35 
$44.83 
$39.13 
$42.45 
$33.54 
$47.81 
$32.05 
$40.42 
$33.91 
$46.06 
$35.99 
$39*68 


$41*76 
S29*C8 
$33.65 
$39*27 
$34*69 
$43*66 
$35.72 
$45.85 
$50.65 
$50.27 
$39.90 
$51.24 
$32.40 
$33.08 
$52.99 
$42.30 
$41.51 
$33.26 
$45.17 
$32.66 
$42.14 
$33*30 
$44*83 
$35.01 
$41.22 
$34.25 
$36.98 
$49.91 
$36.77 
$33.96 
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•••    DISABLED    ••• 
PART    A  PART    B 


$95.96 
$139.29 

$122.28 

$218.06 

$80.03 

$100.88 

$113.50 

$125.30 

$108.65 

$103.56 

$94.12 

$93.17 

$125.04 

$196.95 

$102.58 

$128.26 


$110.45 

$69.02 
$91.30 
$78.11 
$63.66 

$124.91 
$81.27 
$99.28 

$114.13 

$124*61 

$135.25 

$130.46 
$69.03 
$97.29 

$140*93 
$76*73 
$84.99 
$89.73 

$119.62 
$79.72 
$90.97 
$88.52 

$108.75 
$70.20 

$106.49 
$82.33 

$102.95 
$81.55 
$83.37 
$89,05 


$43.43 

$51.67 
$49.93 
$87.62 
$37.96 
$54.67 
$45.14 
$53.96 
$43.29 
$68.08 
$33.18 
$41.62 
$55.62 
$78.03 
$38.93 
$60.36 


$49.36 
$32.80 
$39.02 
$38.45 
$35.72 
$56.17 
$37.58 
$41.57 
$53.48 
$50.88 
$51.09 
$56.44 
$33.65 
$42.03 
$58.92 
$37.60 
$43.97 
$37.28 
$57.01 
$41.54 
$40.98 
$37.29 
$47.09 
$38,44 
$52.51 
$33.38 
$39.89 
$41.56 
$42.76 
$35.61 
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TABLB   2 
STANDAKOIZKO  PUt  CAPITA  RATES  OF  PAYMnT 


state:  MISSISSIPPI 

COUNTY  NAMC 

RANKIN 

SHARKCT 

S*4ITH , 

sunflouek 

T«TC 

TISMOMINCO 

UNION 

UARKCN....... < 

kATNC. ...... ....... 

WILKINSON.......... 

VALOBUSHt. ......... 

STATE:  MISSOURI 

ADAIR 

ATCHISON 

BARRY..... 

3ATES 

ZOLLINGER 

aUCHA\AN 

CtLOUELL 

CAMOEN... .......... 

CARROLL ....< 

CASS 

CHARITON 

CLARK 

CLINTON 

COOPER 

OAOE 

DAVIESS 

DCNT 

O'JNKLIN , 

SASC3NADE 

GREENE 

HARRISON........... 

HICKORY 

HOW ARC. ............ 

IRON 

JASPER 

JOHNSON 

LACLECE 

LAWRENCE < 

LINCOLN 

LIVINGSTON. ....... 

WACON .......< 

NARIES 

MERCER ■ 

MISSISSIPPI 

MONROe. ...... ...... 

"MORGAN .., 


•••••  AGED  •••••• 

PART  A     PART  B 


ST3.C8 

»77.61 

$93.22 

S90.08 

$115. «9 

$100.38 

179.23 

$76.95 

$112.54 

$76.21 

$44.03 


$163.56 

$133.06 
$99. 5J 

$136.59 
$103.70 
$127.14 
$102.06 
$136.29 
$132.00 
$139.95 
$122.99 
$153.06 
$129.60 
$140.86 
$95.42 
$102.41 
$125.73 
$108.72 
$121.16 
$105.6? 
$126.97 
$112.26 
$126.8* 

$123. eo 

$117.96 
$129.56 

$84.11 
$105.03 
$139.84 
$101.67 
$124.81 
$136.17 
$106.26 

$91.00 
$111.21 

$91.04 


$38.47 
$38.41 
$46.09 
$39.20 
$41.59 
$38.73 
$32.61 
$39.52 
$43.02 
$31.66 
$33.40 


$48.40 

$39.08 
$35.34 

$50.33 
$35.27 
$44.05 
$33.36 
$43.93 
$43.66 
$51.89 
$40.00 
$44.19 
$43.26 
$42.58 
$34.46 
$32.61 
$36.68 
$39.52 
$34.01 
$43.42 
$38.77 
$42.35 
$40.39 
$34.76 
$40.35 
$44.56 
$31.88 
$35.69 
$39.07 
$30.94 
$40.12 
$37.32 
$31.63 
$36.25 
$36.46 
$34.10 


•••  DISABLED  ••• 
PART  A     PART  B 


STATE:  MISSISSIPPI 
COUNTY  NAME 


$83.85 
$58.36 
$90.35 
$79.36 
$127.94 
$112.40 
$81.82 
$84.59 
$86.04 
$63.38 
$63.68 


$178.28 
$118.31 

$95.88 
$118.55 
$110.29 
$136.44 
$136.38 
$106.15 
$129.14 
$157.44 

$65.90 

$99.64 
$146.17 
$120.87 
$129.23 
$100.55 
$107.18 
$106.50 
$122.46 
$126.42 
$102.92 

$88.56 
$134.30 
$110.35 
$117.84 
$134.64 

$84.26 
$131.37 
$186.33 
$109.79 
$153.82 
$138.37 
$109.32 

$79.13 
$153.26 
$110.58 


$50.11 
$26.19 
$45.11 
$37.43 
$54.25 
$50.60 
$43.46 
$44.45 
$44.24 
$27.15 
$39.58 


$57.18 
$32.17 
$46.73 
$51.69 
$43.55 
$58.65 
$54.63 
$52.96 
$54.43 
$70.19 
$32.07 
$37.63 
$52.96 
$50.60 
$50.70 
$43.29 
$41.80 
$46.67 
$40.85 

$61.08 
$44.66 

$42.67 
$45.66 
$37.52 
$54.33 

$63.40 
$40.26 
$58.80 
$51.64 
$41.80 
$63.02 
$44.12 
$43.45 
$36.12 
$47.73 
$46.74 


SCOTT , 

SIMPSON 

STONE 

TALLAHATCHIE< 
TIPPAH....... 

TUNICA 

WALTHALL 

WASHINGTON... 

WEBSTER 

WINSTON 

YA200 


STATE:  MISSOURI 


ANDREW 

AUDRAIN 

BARTON 

BENTON 

BOONE 

BUTLER 

CALLAWAY 

CAPE  GIRARDEAU. 

CARTER 

CEDAR 

CHRISTIAN 

CLAY 

COLE 

CRAWFORD 

DALLAS 

CE  KALB 

DOUGLAS 

FRANKLIN 

GENTRY 

GRUNDY 

HENRY 

HOLT 

HOWELL 

JACKSON........ 

JEFFERSON 

KNOX 

LAFAYETTE...... 

LEWIS 

LINN 

MC  DONALD...... 

MADISON 

MARION 

MILLER 

MONITEAU 

MONTGOMERY 

NEW  MADRID 


PART  A     PART  B 


$72.39 

$111.46 

$128.93 

$74.46 

$104.25 

$75.71 

$92.07 

$87.26 

$68.77 

$5«».47 

$81.01 


$114. 3C 
$132.48 
$113.45 
$107.77 
$138.69 
$141.51 
$111.25 
$117.67 
$111.29 

$83.81 

$98.10 
$165.82 
$133.66 
$119.16 

$89.57 
$131.06 

$90.95 
$153.32 
$126.02 
$123.64 
$114.19 
$127.13 

$86.85 
$179.15 
$173.61 
$140.05 
$117.72 
$125.52 
$123.20 

$96.75 
$153.06 
$129.97 
$132.73 
$122.44 
$126.89 

$87.63 


$34.44 

$40.29 
$43.96 
$36.76 
$39.51 
$35.13 
$39.00 
$34.85 
$37.42 
$29.21 
$35.44 


$35.35 

$43.76 
$34.30 
$40.29 
$50.35 
$50.62 
$37.66 
$40.06 
$44.22 
$32.60 
$40.89 
$64.08 
$43.84 
$37.37 
$38.60 
$39.50 
$36.11 
$43.99 
$37.91 
$34.81 
$39.31 
$38.95 
$32.12 
$67.64 
$51.83 
$39.83 
$45.25 
$37.20 
$37.68 
$33.59 
$44.44 
$35.02 
$37.22 
$37,07 
$36.16 
$36.65 
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•••    DISABLED    ••• 
PART    A  PART    B 


$85.46 

$95.55 
$75.25 
$65.90 
$94.48 
$78.88 
$92.18 
$84.68 
$105.41 
$62.55 
$b4.28 


$123.84 
$185.98 

$65.17 
$114.61 
$170.59 
$122.17 
$118.33 
$112.91 
$109.73 

$62.55 
$117.41 
$186.59 
$156.61 
$108.10 

$90.39 
$124.42 

$74.53 
$154.17 

$69.09 
$108.02 

$96.71 
$147.89 

$72.23 
$196.39 
$2  04.78 
$102.23 
$141.66 
$199.51 
$117.53 
$100.04 
$136.36 
$108.86 
$102.23 
$116.10 
$116.02 

$78.73 


$46.11 
$38.90 
$40.10 
$38.83 
$46.94 
$34.85 
$36.69 
$39.77 
$49.50 
$33.03 
$40.16 


$46.70 
$65.25 

$30.65 
$52.11 
$69.40 
$53.98 
$51.45 
$47.06 
$58.03 
$40.67 
$53.10 
J"2.97 
$56.56 
$42.62 
$41.81 
$49.23 
$32.69 
$55.32 
$32.73 
$44.93 
$50.58 
$46.86 
$35.74 
$85.78 
$70.27 
$33.53 
$62.96 
$61.51 
$44,73 
$37.17 
$49.30 
$36.17 
$37.50 
$41.97 
$51.04 
$31.97 
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TABLB  2 
STAMDAKOIZBO  PU  CAPITA  lATSS  Of  PAYHBTt 


state:    MISSOURI 
COUNTY    NANC 

MCmTON, •..•.««•••••• 

OREGON************** 
OZARK*************** 
PERRY*************** 
PHELPS •***••**•***•• 
PL.ATTE************** 
PUL  ASK  I************* 
SALLS*************** 
9iT***************** 
RIPLEY************** 
ST  CL* IR ****•*•*■ *** 
ST    LOUIS***** *** *•** 

STE  6CNEVIEVE 

SCHUYLER .**•**••**** 
SCOTT*************** 
SHELBY*  ************* 
ST ONE******** **•••** 
TANEY*************** 
VERNON*** *••••***•*• 
dASH  I  K'G  TON  *.******•* 
WEBSTER************* 
tfRIGHT 

state:  MONTANA 

BEAVERHEAD********** 
BLAINE************** 
CAR BON*. *•**•*****•* 
CASCADE************* 

Custer************** 

OAUSON************** 
FALLOM************** 
FtATHEAD* *********** 
GARFIELD************ 
GOLDEN  VALLEY******* 
HILL**************** 
JUDITH  BASIN******** 

LEWIS  AND  CLARK 

LINCOLN************* 
tAOISON* ******  ****** 
"INERAL************* 
■MUSSELSHELL********* 
PETROLEUP** ********* 
PONDERA************* 
POWELL************** 
RAVALL  I  ************* 
ROOSEVELT*********** 
SANDERS************* 
SILVER  BOW********** 
SrfEET  GRASS 


>••••  AGED  •••••• 

PART  A     PART  B 


t9A.20 

S76*62 

t95*61 

»127*49 

$109*82 

S15?*1S 

S114*8e 

»122*45 

»129,53 

S101*78 

tl2S*06 

S164*31 

»151*34 

S1^3*27 

S113*24 

»96*3«» 

»98*77 

1113*33 

tl03*98 

»1!7*58 

S88*72 

$94*92 


$109*39 

$127*57 

$91*6* 

$134*95 

$115*56 
$123*36 
$107.24 

$89.25 
$109*53 

$95*70 
$148*74 
$145.64 
$121.68 

$88*98 

$89*28 
$123*43 
$101*36 
$108*09 
$136*06 
$135*82 

$78*80 
$125*56 
$118*48 
$152*83 

ST7.17 


$34*73 
$32*02 
$I7*6S 
$42*58 
$35*45 
$57.12 
$35.03 
$38.63 
$46*73 
$35*32 
$42*51 
$54.10 
$40.85 
$42.88 
$40.52 
$32*08 
$41*34 
$42.33 
$39.76 
$39.68 
$36*81 
$36*04 


$48.02 
$46.01 
$46.38 
$54*97 
$41*48 
$46*60 
$42*83 

$44*81 

$38*65 
$49*87 
$50*59 
$55.43 
$63.34 
$40.44 
$42*10 
$58*98 
$53*20 
$42*'»0 
$43*37 
$50*02 
$41.50 
$40*39 
$42*97 
$65*04 
$34.58 


•••  DISABLED  ••• 
PART  A     PART  B 


$82.63 

$69.06 

$82.29 

$122.33 

$104.72 

$171.06 

$106.84 

$144.67 

$163.10 

$102.69 

$123.26 

$210.83 

$156.88 

$102.22 

$100.41 

$97.05 

$119.36 

$101.11 

$128.53 

$119.74 

$94.29 

$80.94 


$94.83 

$114.30 

$95.84 

$140.49 
$120.43 

$66.04 
$194.02 
$103.52 

$71.78 

$21.24 
$114.10 
$174.66 
$107.24 

$92.52 
$121.14 

$89*73 
$105*87 
$125*94 
$126*96 

$92*90 

$96.14 
$170.91 
$109.64 
$160.73 
$123.23 


$40.61 

$34.68 

$3*>.86 

$46.83 

$40*69 

$71*32 

$42.36 

$53.19 

$76*67 

$44*24 

$49.00 

$74*30 

$52*92 

$44*48 

$43*53 

$34*82 

$61*21 

$48*83 

$48*59 

$42*39 

$55.05 

$40.39 


$48*66 
$40.06 
$48.64 
$69*35 
$52*93 
$48*92 
$50*51 
$64*28 
$39,01 
$13*17 
$54*44 
$74.24 
$65*82 
$48*54 
$49*83 
$63*19 
$60*46 
$68*62 
$55*63 
$55*23 
$60*62 
$59*52 
$54.94 
$86.10 
$37.88 


state:  MISSOURI 
COUNTY  NAME 

NODAWAY..**....*.... 

OSAGE.... .......**•* 

PEMISCOT............ 

PETTIS........****** 

PIKE**************** 
POLK**************** 
PUTNAM** *•*******••* 
RANDOLPH************ 
REYNOLDS *******••**• 
ST  CHARLES********** 
ST  FRANCOIS********* 
ST  LOUIS  CITY******* 
SALINE************** 
SCOTLAND*******...*' 
SHANNON....********! 

STODDARD *•*........• 

SULLIVAN.....******' 

TEXAS*************.< 
WARREN. ****** **•*..< 
WAYNE  ******** ******* 
WORTH.. ............< 


state:    MONTANA 

BIG  HORN* ******** *< 
BROADWATER********* 
CARTER************< 
CHOUTEAU**********) 
DANIELS***********! 

DEER    LODGE** < 

FERGUS. *•******...< 

GALLATIN ' 

GLACIER..*********' 
GRANITE***********' 
JEFFERSON...****** 
LAKE******* ..***••' 
LIBERTY*********** 
nc   CONE** **...*•* • 
MEAGHER* ........** 

MISSOULA.......... 

PARK**.. .......... 

PHILLIPS.......... 

POWDER    RIVER.**... 
PRAIRIE..********* 
RICHLAND*******... 
ROSEBUD.....****** 

SHERIDAN********** 
STILLWATER******** 
TETON*********.... 


•••••    AGED    •••••• 

PART  A     PART  B 
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•••  DISABLED  ••• 
PART  A     P»RT  B 


$145*21 
$124.63 

$98*57 

$96*37 
$145*27 

$92*29 
$129.50 
$139.42 
$131.09 
$156.57 
$141.51 
$164.73 
$119. RO 
$154.91 

$92.66 

$95.50 
$143.51 

$93.53 
$134.29 
$112.06 

$98.02 


$89.94 

$122.80 
$78.92 

$140.69 
$79.49 

$126.73 
$93*81 
$62*64 

$125*77 

$125*65 
$92*19 

$104.98 
$93*49 

$132.82 

$123.99 
$98.00 
$89.19 

$111.79 
$79.36 

$114*87 

$150*88 

$101.31 
$83.20 
$91.87 

$112.19 


$37.80 
$37.95 
$36.78 
$35.46 
$38.54 
$39.18 
$34.78 
$44.09 
$36.53 
$49.40 
$37.20 
$47.90 
$37.51 
$38.65 
$32.60 
$37.01 
$40.35 
$30.55 
$39.29 
$44*07 
$25.73 


$39.98 
$49*29 
$36*07 
$55*01 
$31*86 
$55*78 
$43*94 
$53.20 
$47.95 
$57.69 
$50*81 
$44.64 
$37.64 
$42*57 
$56*00 
$51.67 
$43.12 
$39*07 
$37.45 
$36.06 
$51.37 
$34.23 
$30.33 
$39.13 
$46.71 


$133.49 

$164.69 

$91.86 

$110.55 

$115.42 

$88.64 

$127.09 

$105.31 

$118.00 

$187.48 

$132.56 

$178.77 

$115.71: 

$75.86 

$90.29 

$94*54 

$119*57 

$81.26 

$177.63 

$103*24 

$109.80 


$132.80 

$88.82 

$126.88 

$145.92 

$106.24 
$108.80 

$85.63 

$79.42 
$120.07 
$101.17 
$117.37 

$90.57 

$52.35 
$106.60 

$33.00 
$112.52 
$100.88 
$148.03 
$111.39 

$92.79 
$151.83 

$75.52 
$102.65 
$100.25 
$141.19 


$42.34 
$46.31 

$41.18 
$47.19 
$37.42 
$42*67 
$37.55 
$43*02 
$43*10 
$64*51 
$46*45 
$58*13 
$37*90 
$29*19 
$53*38 
$44.09 
$41.89 
$41.23 
$62.51 
$45.45 
$47.34 


$48*13 

$34*37 

$53*85 

154*71 

$34*51 

$61*32 

$48*06 

$73*76 

$47*81 

$53.57 

$70.75 

$54.42 

$34.44 

$41*67 

$41.26 

$68.40 

$54.36 

t38.80 

$64.13 

$26.97 

$58.18 

$35.38 

$34.62 

$48.76 

$59.08 
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TABLE  2 
STAMDAROIZEO  PER  CAPITA  RATES  OF  PAYMEn 


state:    MONTANA 
COUNTY    NAMt 

TOOLt. .......... 

VALLCT 

4IBAUX 

STATC:    NEBRASKA 

AOANS...... 

AKTHU". *.*••*«•< 

BLAINE 

BOX    BUTTE 

BROyN 

BURT 

CASS 

CHASE 

chevenne 

COLFAX 

CUSTER 

OAUES 

OEUEL •• 

0006E 

OUNOV 

FRANKLIN 

FURNAS ••• 

GARDEN. ••...*••• 
•lOSPER... ....... 

S^EELEY 

HAMILTON 

HAYES 

HOLT 

HOWARD 

JOHNSON. ........ 

KEITH 

KINBALL 

LANCASTE 

LOGAN 

"tC    PHERSON 

MERRICK.. 

NANCE 

NUCKOLLS 

PAriNEE ..••< 

PHELPS 

PLATTE 

XEDUILLOta 

ROCK 

SARPY........... 

SCOTTS    BLUFF.... 

SHERIDAN 

SIOUX 

THAYER 

THURSTON........ 


>••••    AGED    •••••• 

PART  A     PART  B 


•••  DISABLED  ••• 
PART  A     PART  B 


S130.S2 
»1A9.02 

»130.97 


S41.18 
•46.15 

SS0.56 


S13S.71 
S183.22 
S134.1S 


S45.08 
t55.82 

$77.47 


S90.20 

$35.07 

$116.24 

$56.21 

S133.27 

$32.00 

$205.61 

$90.75 

S130.30 

$37.08 

$178.19 

$78.65 

$97.77 

$34.22 

$172.51 

$65.65 

$92.60 

$33.84 

$109.89 

$43.63 

$106. S8 

$34.31 

$169.24 

$59.98 

$14«.A5 

$41.34 

$161.79 

$60.24 

$107.34 

$36.89 

$66.28 

$32.55 

$110.01 

$41.79 

$99.44 

$47.67 

$105.33 

$31.98 

$140.68 

$56.17 

$94.37 

$32.51 

$A9.91 

$35.18 

$115.19 

$40.53 

$122.63 

$54.36 

$109.90 

$41.52 

$57. •S 

$28.32 

$110.90 

$42.98 

$151.28 

$73.35 

$114.66 

$38.53 

$104.02 

$39.23 

$77.59 

$32.82 

$64.48 

$29.84 

$90.71 

$35.20 

$74.52 

$38.11 

$71.26 

$28.61 

$83.77 

$45.35 

$81.86 

$38.79 

$72.88 

$33.10 

$87.77 

$36.04 

$133.67 

$62.77 

$87.23 

$38.99 

$93.13 

$53.74 

$138.35 

$49.16 

$149.53 

$73.16 

$113.51 

$34.85 

$112.36 

$43.27 

$83.00 

$36.62 

$73.31 

$44.67 

$78.87 

$31.51 

$71.08 

$25.39 

$113.87 

$36.29 

$121.81 

$52.69 

$113.21 

$41.01 

$113.77 

$69.26 

$107.65 

$45.00 

$120.72 

$57.39 

$86.72 

$29.58 

$175.27 

$71.50 

$82.90 

$36.03 

$145.27 

$70.43 

$95.58 

$36.18 

$134.66 

$57.12 

$113.48 

$38.94 

$111.42 

$64.96 

$81.79 

$29.45 

$68.19 

$28.48 

$101.23 

$35.29 

$89.96 

$48.80 

$96.9'' 

$45.71 

$103.71 

$47.89 

$103.58 

$33.22 

$93.53 

$«^2.09 

$104.30 

$38.72 

$99.13 

$43.66 

$107.71 

$35.65 

$129.06 

$49.00 

$189.75 

$58.71 

$220.79 

$89.60 

$96.76 

$36.66 

$115.69 

$52.16 

$8  0.«»9 

$29.68 

$93.15 

$38.82 

$125.30 

$41.03 

$153.62 

$69.39 

$71.37 

$30.11 

$87.93 

$54.87 

$115.49 

$33. SI 

$146.02 

$52.86 

state:  MONTANA 
COUNTY  NAME 


TREASURE ••< 

UHEATLAND .•... 

YELLOWSTONE 


state:  NEBRASKA 

ANTELOPE 

BANNER.... 

BOONE.. 

BOYD 

BUFFALO 

BUTLER 

CEDAR 

CHERRY.. 

CLAY 

CUMING < 

DAKOTA 

DAUSON... 

DIXON 

DOUGLAS 

FILLMORE < 

FRONTIER 

GAGE 

GARFIELD 

GRANT 

MALL 

HARLAN.. ..••.... 

HITCHCOCK 

HOOKER.. 

JEFFERSON 

KEARNEY 

KEYA  PAHA 

KNOX 

LINCOLN 

LOUP 

NAOISON 

MORRILL.... 

NEMAHA..... 

OTOE 

PERKINS 

PIERCE 

POLK 

RICHARDSON 

SALINE 

SAUNDERS 

SEWARD 

SHERMAN.... 

STANTON 

THOMAS 

VALLEY 


»••••    AGED    •♦«••• 
PART    A  PART    6 


$116.39 
$103.24 

$96.07 


$119.29 
$93.12 
$99.2? 

$112.43 

$97.40 
$97.63 
$89.91 
$91.48 
$92.42 
$86.36 

$147.99 
$86.66 
$92.53 

$177.51 
$75.23 
$89.77 
$89.5? 
$83.72 

$112.11 
$98.11 
$87.53 

$103.22 
$82.42 
$90.25 
$73.58 

$106.39 

$101.31 
$95.45 

$150.54 
$85.80 
$94.67 

$124.07 

$103.46 
$87.38 
$84.79 

$124.5" 
$98.4% 
$85.23 

$104. If 
$8 4. as 

$106.4% 
$82.4* 
$98.35 
$68.86 


$56.72 
$50.19 
$49.32 


$41.74 
$33.12 
$33.69 
$32.27 
$36.71 
$30.15 
$32.46 
$32.88 
$33.30 
$31.42 
$38.60 
134.89 
$28.83 
$55.77 
$35.26 
$38.82 
$32.18 
$32.10 
$36.32 
$39.17 
$38.46 
$36.05 
$35.99 
$36.43 
$32.99 
$34. ;9 
$38.1? 
$34.82 
$43.34 
$33.05 
$33.39 
$41.78 
$32.77 
$35.74 
$33.15 
$40.64 
$36.05 
$35.00 
$37.90 
$32.35 
$37.89 
$29.66 
$43.00 
$28.20 
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•••    DISABLED    ••• 
PART    A  PART    6 


$127.08 
$142.30 
$109.42 


$143.33 

$133.65 
$109.58 

$79.11 
$107.59 

$92.32 
$129,70 
$105.29 
$105.31 
$105.07 
$167.73 

$82.11 
$170.31 
$218.01 

$69.13 
$159.32 

$67.04 

$92.09 
$152.74 

$78.75 

$50.92 

$92.86 
$158.93 

$69.07 

$49.93 
$157.23 
$106.75 

$86.22 
$141.92 
$142.49 
$105.57 
$116.68 
$126.53 
$155,48 
$114.88 
$147.86 
$107.70 
$115.97 
$125.49 
$128.59 

$fe.66 
$18  0.64 
$207.61 

151.06 


$73.31 
$81.18 
$65.22 


157.21 
$62.09 
$54.00 
$34.07 
$53.05 
»*4,82 
$51,30 
$38.55 
$52.65 
$48.73 
$57.36 
$40.19 
$66.32 
$89.40 
$34.67 
$78.72 
$33.18 
$33.47 
$62.09 
$43.64 
$30.32 
$54.45 
$69,77 
$50.30 
$35.70 
$71.93 
$44.62 
$45.90 
$68.06 
$48.66 
$55,06 
$51.70 
$44.14 
$68.77 
$46. C9 
$60.61 
$50.26 
$51.66 
$52.69 
$52.51 
147.46 
144.41 
193.44 
129.53 
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TABUB  2 
STAVDAHDIZBD  PER  CilPITA  RATSS  Of  PAYMBIIT 


state:  ncbraska 
countt  name 

UASHIN6T0N ••••■••••• 

WCBSTtR 

YORK ••«•• 

state:  NEVADA 

CHURCHILL. •.•••••••• 

DOUGLAS****** ••••••• 

CS^CRALOA.**** ****** 
HUNBOLOT *.*•*•****** 
LINCOLN************* 
MINERAL************* 
CARSON  CITY********* 
STOREY************** 
WHITE  PINE 


•••••  A6ED  •••••• 

PART  A     PART  B 


•••  DISABLED  ••• 
PART  A     PART  B 


state:  NEU  HAMPSHIRE 

BELKNAP* •***•***•*** 
CHE SHI RE ***•******•• 
3RAFT0N************* 
MERRIMACK  *********** 
STRAFFORD**** *••**•• 

state:  new  JERSEY 

ATLANTIC*. ********** 

BURLINGTON********** 
CAPE  ■'AY..********** 

ESSEX*...****.****** 
HUDSON************** 
MERCER************** 
MONMOUTH************ 
OCEAN*************** 
SALE* ********  ******* 
SUSSEX************** 
UARREN 


state:  new  MEXICO 

BERNALILLO********** 
CHAVES************** 
CURRY*************** 
DONA  AN A  *********** . 
GRANT *****••• ******* 
HARDING************* 
LEA********** ******* 
LOS  ALAMOS********** 
MC  KINLEY. ********** 
OTERO*************** 
RIO  ARRIBA********** 
SANDOVAL  ******  ****** 
SAM  MIGUEL********** 


$105*36 
»69*a2 
SS4*87 


»151.89 
»114*18 
tl87.51 

»166*13 
S158*20 

tl31*30 
S1S1*33 
•119*81 


S96*ll 

»133*64 

S128.26 

S107.87 

t98*84 


S119*53 
S129*48 
S116*92 
S162*68 
S156*0S 
«1S3*82 
S124*91 
«102*34 
«118*67 
S121*59 
tl22*76 


S122*80 

S86*SS 

S101*17 

S120.56 

S93.26 

»10A.68 

S112.77 

S141.03 

»77*92 

S118*66 

tll9*79 

»95*76 

»93*35 


S32*25 

S28*39 

S33*89 


S71*87 
t64*06 
t7«*01 
S60*73 
S67*41 
S70*14 
$70*58 
S77*64 
»46*56 


S42*41 

SS0*64 
S47.62 
>45*98 

t4e*84 


(67*53 
S65*61 
S54*78 
J75.93 
S69*9S 
S67*70 
S60.78 
t56*57 
S57*42 
t65*05 
S62.81 


S70.ll 
»»0*71 
S45*19 
>67*Se 
S40*42 
S49*05 
$55*83 
$79*48 
$30.80 
$58*62 
$60*09 
$56*79 
$46*85 


$137*83 

$78.45 

$150*93 


$149*87 
$133*79 
$240*05 
$104*75 
$184*82 
$106*30 
$134*39 
$209*79 
$123*21 


$77*71 
$156*75 
$124.76 

$125.47 
$101*15 


$135*46 
$144*80 
$114*11 
$180*11 
$159*67 
$152*68 
$155*57 
$121*87 
$126*54 
$165*45 
$136*98 


$119*15 

$81*26 

$86.79 

$114*97 

$88*54 

$123*36 

$118*64 

$218*78 

$61*68 

$89*94 

$88*86 

$129*06 

$64*40 


$60*15 
$29*52 

$63*84 


$84*91 
$94*22 

$138*80 
$46*94 
$82*54 
$66*64 
$89*97 

$129*54 
$55*47 


$41*41 

$65*78 
$58*31 
$61*11 
$61.02 


$80*45 
$83*69 
$62*45 
$93*85 
$84*78 
$82*33 
$89*98 
$72*98 
$76*27 
$112*88 
$85*90 


$87*14 
$55*91 
$45*63 

$72*44 

$45*50 
$79*94 
$66.36 
$90.32 
$30.76 
$52.67 
$62.97 
$69*82 
$41*30 


state:  NEBRASKA 
COUNTY  NAME 

WAYNE***********...* 
WHEELER.. •*••••••••# 


state:  NEVADA 


CLARK...***********f 
ELKO**********.....* 
EUREKA** ****** ***.*• 
LANDER**********...* 
LYON. ...*********..* 
NYE... ....... ..*•••* 

PERSHING • 

WASHOE. ............* 


state:  new  HAMPSHIRE 

CARROLL... *•*•****.> 
COOS................ 

HILLSBORO. .......... 

ROCKINGHAM.. 

SULLIVAN.. ...•*•**•> 

state:  new  JERSEY   I 

BERGEN*. ...........* 

CAMDEN .............. 

CUMBERLAND .• 

GLOUCESTER.........* 

HUNTERDON*********** 

MIDDLESEX***** * 

MORRIS.............. 

PASSAIC************* 
SOMERSET............ 

UNION..************* 


state:  new  MEXICO 

CATRON** ************ 
COLFAX************** 
OE  BACA************* 
EDDY. .............*. 

GUADALUPE.........** 

HIDALGO************* 
LINCOLN*. .......**•* 

LUNA......*****...*. 

MORA. .............a. 

QUAY...........***** 

ROOSEVELT •* 

SAN  JUAN************ 
SANTA  FE *****••«•* •* 


*••••  AGED  *••••• 
PART  A     PART  B 
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•••    DISABLED    ••• 
PART    A  PART    B 


$93*16 
$86*59 


$187*46 
$101*48 
$107*66 
$121*56 
$133*60 
$164*55 
$125*59 
$165*52 


$110*96 
$133*37 

$127.88 
$116.30 
$127. 8« 


$123*36 
$154*0'? 
$125.64 
$135.87 
$130.00 
$152.88 
$134.02 
$128.35 
$126.31 
$148.43 


$92.5«» 

$112.29 

$71.14 

$118.40 

$103.43 

$116.73 

$112.40 

$87.25 

$70.40 

$101. 5C 

$91.66 

$86.24 

$120.00 


$29.92 
$31*31 


$92*33 
$46*20 

$48*88 
$52*74 
$63.36 
$71*63 
$66*78 
$79*68 


$43*75 
$43*25 

$47*28 
$50.73 
$50.47 


$6<)*e8 
$71*92 
$62*81 
$65*69 
$56*42 
$64*95 
$70,30 
$67*52 
$58*40 
$68*67 


$38.59 
$49. 8r 
$34.32 
$54,24 
$42.36 
$55.79 
$50.92 
$41.74 
$38.60 
$45.90 
$45.34 
$43.26 
$62.25 


$92.59 
$188.68 


$221.27 
$157.95 
$198.14 
$99.02 
$131.76 
$177,48 
$132.09 
$191.43 


$132.00 
$136.59 
$152.05 
$145.44 

$112.49 


$166.98 
$172.44 
$127.48 
$150.79 
$120.20 
$167.20 
$177.15 
$157.91 
$133.74 
$158*53 


$42*72 
$79*62 
$82*94 

$129*55 
$71*66 
$74*07 
$71*94 
$08*26 

$118*01 
$90*79 

$103*52 
$79*95 

$116*13 


$38*06 
$87*85 


$123.90 
$63.91 

$120.93 
$52.54 
$87.59 

$104.24 
$70.90 

$105.09 


$65.58 
$54.12 
$74.96 
$71.57 

$59.20 


$99.25 
$90.50 
$69.93 
$83.83 
$77.15 
$97.95 
$108.76 
$104.67 
$76.96 
$85.75 


$23.65 
$49,97 
$46,97 
$65*64 
$34.28 
$44.44 
$43.30 
$52.31 
$59,80 
$48.02 
$50.67 
$46.15 
$63.24 
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state:  NCU  MEXICO 
COUMTY  NAME 

SIEHRA 

TAOS 

UNION 

state:  ncu  tork 

ALBANY 

BRONX 

CATTARAUGUS 

CHAUTAUOUA 

CHENANGO •••• 

COLUMBIA 

DELAUAKE 

ERIC 

FRANKLIN. ....•••••• 

GENESEE 

HAMILTON 

JEFFERSON 

LErilS 

MADISON............ 

MONTGOMERY 

^EW  YORK 

ONEIOA 

ONTARIO 

ORLEANS. ........... 

OTSEGO 

QUEENS 

RICHMOND 

ST  LAWRENCE 

SCHENECTADY 

SCHUYLER 

STEUBEN 

SULLIVAN.. 

T3MPKINS 

BARREN 

rfAYNE 

WYOMING.... 

state:  N.  CAROLINA 

ALAMANCE 

ALLEGHANY 

ASHE 

BEAUFORT.. 

RLADEN 

BUNCOMBE 

CABARRUS 

CAMOEN 

CASWELL 

CHATHAM............ 

CHOUAN. ............ 


AGED 

•••  DISA 

BLED  ••• 

PART  A 

PART  B 

PART  A 

PART  B 

191.31 

t47.31 

$82.65 

$45.79 

S114.61 

S«8.51 

$81.13 

$43.10 

S91.S2 

S41.ll 

$48.25 

$29.95 

S133.3S 

sez.is 

$126.13 

$71.44 

S183.S7 

S91.08 

$184.86 

$90.30 

SA5.14 

$81.13 

$48.47 

SA5.89 

$105.05 

$57.94 

S37.42 

$96.13 

$53.27 

S44.38 

$95.86 

$50.66 

S42.e8 

$103.35 

$48.22 

»«6.99 

$109.74 

$54.08 

t«8.11 

$79.60 

$55.76 

SA2.42 

$81.77 

$44,39 

t*l.Gl 

$109.52 

$48.60 

SAS.53 

$125.19 

$64.06 

tA5.06 

$120. 3« 

$54.50 

S40.42 

$84.45 

$48.90 

(40.92 

$107.78 

$56.98 

S100.94 

$193.74 

$98.28 

145.91 

$100.96 

$55.54 

S45.3a 

$94,58 

$54,71 

S46.37 

$110.10 

$53.11 

t34.44 

$151.35 

$50.45 

»77.72 

$157.51 

$90.17 

S79.10 

$166.52 

$88.63 

S49.45 

$94.76 

$57.65 

s5e.oi 

$142.96 

$81.15 

$54.13 

$111.57 

$65.14 

$50.56 

$93.02 

$58.70 

$65.22 

$165.57 

$68.73 

$46.77 

$1?1.B5 

$57.?11 

$59.76 

$131.99 

$74.96 

$44.66 

$85.10 

$47.74 

$41.86 

$80.19 

$44.22 

tlOl.Sl 

$40.77 

$137.78 

$58.50 

»90.02 

$32.47 

$68.29 

$34.21 

S102.21 

$33.81 

$101.93 

$44.36 

S107.66 

$35.54 

$119.78 

$44,04 

S109.90 

$39.69 

$102.20 

$46.76 

sa3.54 

$43.48 

$93.90 

$56.19 

tl09.6S 

$43.15 

$124.98 

$56.37 

S100.78 

$45.61 

$94.19 

$42.06 

S89.18 

$35.80 

$115.50 

$52.23 

S126.16 

$44.07 

$145.39 

$55.61 

$94.55 

$43.25 

$95.61 

$45.79 

TABLE  2 
STAMDAROIZSO  PUt  CAPITA  BATES  OF  PAYMENT 


state:  new  MEXICO 
COUNTY  NAME 


»••••  AGED  •••••• 

PART  A     PART  B 


SOCORRO ...•••  $107.51 

TORRANCE.... $99.94 

VALENCIA <  $110,98 

state:  new  YORK      I 

ALLEGANY $113,21 

BROOME «  1126.46 

CAYUGA •  $95.09 

CHEMUNG $132.83 

CLINTON,,,, $109.47 

CORTLAND •  $105.99 

DUTCHESS ,.•  $104.72 

ESSEX $117.69 

FULTON •  1106.15 

GREENE... •  $106.14 

HERKIMER •  $103.41 

KINGS..... •  $163.20 

LIVINGSTON $110.65 

MONROE $129.47 

NASSAU $149.92 

NIAGARA •  $111.45 

ONONDAGA.... •  $107.91 

ORANGE $129.05 

OSWEGO $92.86 

PUTNAM $144.37 

RENSSELAER $143.34 

ROCKLAND...,,,,,,,,.  $138, 3H 

SARATOGA.,,,, $122,60 

SCHOHARIE ..•  $96.86 

SENECA •  $100.96 

SUFFOLK ...•  $118.17 

TIOGA $117.28 

ULSTER •  $168.45 

WASHINGTON •  $134.23 

WESTCHESTER $153.46 

YATES •••  $105.08 

state:  N.  CAROLINA 

ALEXANDER $129.18 

ANSON. ....... .....*•  $97.33 

AVERY $143.35 

BERTIE $131.72 

BRUNSWICK •  $132.20 

BURKE...,. •  $100.09 

CALDWELL. .••....••.•  $126.26 

CARTERET •  $114.13 

CATAWBA $108.97 

CHEROKEE $110.37 

CLAY. •  $91.36 


154.08 
149.04 
158.15 


149.53 

157.16 
145.66 
164.72 
163.65 
142.48 
155.38 
159.11 
150.92 
143.67 
136.94 
182.60 
142.67 
151.03 
161.82 
150.75 
152.12 
158.77 
140.41 
169.20 
162.29 
183.66 
156.16 
136.46 
144.42 
164.74 
150.26 
151.08 
153.37 
180.57 
142.13 


142.08 
142.03 
143.90 
140.96 
141.15 
138.40 
147.94 
142.39 
139.63 
139.66 
138.40 
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•••    DISABLED    ••• 
PART    A  PART    B 


199.69 
177.43 
$96.56 


$119.05 
$129.43 

$96.77 
$129.75 
$117.21 
$102.84 

$86.21 
$106.40 

$99.55 
$116.24 

$89.90 
$160.04 

$78.34 
$134.88 
$166.61 
$122.58 
$111,45 
1125.22 

$97.77 
$160.71 
$140.89 
$119.24 
$121.33 

$97.15 

$98.85 
$114.29 
$136.68 
$112.01 
1127.34 
1186.02 

$77.06 


1142.45 

1117.05 
1138.78 
1133.71 
1148.35 
1110.98 
1135.38 
1123.44 
1140.26 
1140.25 
188,13 


147,69 

150.31 
167.75 


164.02 
172.82 
158.51 
184.48 

178.34 
153.23 

158.26 
161.83 
157.78 
151.93 
139.51 
184.70 
141.50 
168.43 
197,11 
166,76 
171.19 
173.65 
1S2.26 
187.32 
177.25 
194.60 
178.25 
147.22 
151.88 
176.32 
167.47 
164.08 
169.70 
196.87 
147.92 


154.79 
158.09 
153.15 
152.26 
151.43 
141.45 
158.74 
154.21 
157.71 
157.94 
147.68 
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TABLE  2 
STANDARDIZED  PER  CAPITA  RATES  OF  PAYMBtlT 


STATC:    N,    C*"OtINA 
COUNTY    N«nc 

Cl,C»Cl.*NO 

CHAVCNfct**** ••••••• 

CURRITUCK»t*t**t«*«* 

0  U^L IN************** 
EO»CCO»"et 

F^AI|KLIM«t  •*•••••••• 

6ATC^**«************ 
ffNANV  ILK  *•***••**** 
SUIIFORD************ 
HARNCTT************* 
HCNOCRSON* **•••••••« 

MOKC* *•***•*• ******* 
I^CPCLL************* 
JOHNSTON ******•»*•** 
LCC***************** 
LINCOLN****** *•»•••* 
NACON*************** 
MARTIN************** 
"ITCHCLL************ 
HOORC*************** 
ftCW   HANOVCR********* 
ONSLOW* ******  ******* 
PAHLICO****** •■«*••• 
PCNOCR •*•■*•••••*•*• 

^CRSON************** 
POLK* ********  ******* 
R ICHHONO ******  ****** 
ROCK  INCH AM... *•*•••* 

RUTHCRFORO********** 
SCOTLAND* ***•**•**•* 
STORES 

SriAIN*.... *.**•****• 
TtRRCLL*** •***••••** 
VANCE*************** 

IdARREN**. ..**.....*• 
i^ATAUGA***. **...**** 
rilLKES******* ***•*•• 
YADKIN********..**** 

state:    N*    DAKOTA 


ADAMS*.* •**•* 
8ENS0N....... 

BOTTINEAU.... 

9UftKE. ....*** 

CASS. •*•*•*** 
DICKEY  ....... 

OUNN. ........ 

EMMONS.....** 


>•••••    A6ED    •••••• 

FART    A  FART    B 


»92*44 

»120*2T 
S116.41 

$93. •a 

»109.52 
S106.20 
$11T.09 
•lis. 60 
SI20.94 

tio:.92 
«i2e.84 

S89.T9 

tes.ii 

$107.62 
$111. T6 
$104. S2 
$121.60 
$106. OT 
$128*6* 
$124*20 

$e«*6i 

$98,91 
$129*05 

$98*90 

$94.90 

$97.28 

$89.86 

$116.30 

$106.67 

$92.84 

$89.75 

$127.8* 

$100.89 

$111*89 

$78*22 

$96.06 

$118.00 

$82.51 

$100.60 


$33.56 

$54.93 

$49*22 

$38.92 

$40.59 

$39.96 

$38.43 

$46.53 

$38.58 

448.21 

$42.69 

$40.36 

$38.53 

$39.74 

$44.93 

$42.48 

$39.21 

$35.35 

$41.30 

$41.49 

$42.03 

$38.89 

$53.99 

$44.11 

$31.81 

$36.91 

$38.22 

$40.02 

$42.59 

$35.27 

$39.00 

$45.49 

$38.68 

$45.«»0 

$34.26 

$38.46 

$•9.97 

$34.96 

$38.50 


•••  DISABLED  ••• 
FART  A     FART  B 


$113.08 
$129.03 
$1C7*72 
$124*28 
$100.91 
$120.94 
$124.76 
$111.97 
$94.93 
$139.70 
$132.19 
$110.69 
$1<4.69 
$135.19 
$134.59 
$162.45 
$139.77 
$118.26 
$117.12 
$124.98 
$131.32 
$129,47 
$139.3* 
$107.70 
$102.67 
$101.63 
$118.41 
$118.47 
$146.31 
$102.97 
$103.72 
$151.59 
$110.55 
$91.72 
$99.46 
$96.01 
$116.99 
$98.57 
$115.40 


$46.90 
$64.12 
$52,44 

$58*76 

$42.66 

$50.96 

$49.25 

$51.79 

$35.76 

$65.79 

$55.69 

$60.06 

$47.14 

$56.25 

$60.68 

$62.82 

$57.61 

$48.21 

$41.94 

$51.56 

$51.72 

$53.08 

$6-:. 28 

$51.77 

$40.64 

$48.75 

$53.95 

$48.71 

$59*78 

$47*73 

$46*13 

$65*20 

$45*38 

$45*22 

$50*0? 

$36.93 

$48.03 

$44.94 

$52.25 


$115.55 

$46.67 

$125.16 

$49.06 

$144.92 

$46.63 

$114.51 

$45.00 

$146.81 

$48.50 

$181.59 

$55.48 

$132.43 

$50.43 

$141.13 

$53.42 

$132.73 

$47.25 

$163.63 

$65.62 

$121. 3C 

$43.16 

$186.10 

$62.36 

$129.76 

$46.59 

$118.68 

$44.35 

$132.49 

$51.38 

$159.28 

$79.31 

state:  N.  CAROLINA 
COUNTY  NAME 


COLUMPUS... ..***• 

CUMBERLAND 

DARE. ....**•**••* 

DAVIE..********** 
DURHAM*********** 
FORSYTH**....**** 

GASTON*********** 
6FAHAM** *.......* 

GREENE •*....**•** 

HALIFAX.........* 

HAYWOOD.....***** 

HERTFORD********* 
HYDE************* 
JACKSON**.. ..**** 

JONES. .....*•**•• 

LENOIR....******* 

MC  BOWELL. .....*• 

MADISON........** 

MECKLENBURG****** 

MONTGOMERY 

MASH****......... 

NORTHAMPTON. ..*.. 
ORANGE......***** 

PASQUOTANK 

PERQUIMANS....... 

PITT.......****** 

RANDOLPH •• 

ROBESON.......*** 

ROW AN **•****•*•** 
SAMPSON *....**•** 

STANLY*********** 

SURRY 

TRANSYLVANIA****'* 
UNI ON *****•**•*■• 
WAKE****. ***••*•• 
WASHINGTON......! 

WAYNE. ...*•***•*• 

WILSON. ......••*< 

YANCEY**********' 


••••••  AGED  •••••• 

PART  A     PART  B 


**  • 
**• 
•  *  * 
*•  • 
**  • 
*.* 
..  * 
*.* 
,,* 
,.  • 
,,» 
,.» 


state:  N.  DAKOTA    I 

B.ARNES......**  *•*••* 

BILLINGS... ....*.■•• 

BOWMAN........ ****** 

BURLEIGH............ 

CAVALIER .........*•* 

DIVIDE.. ....**•*•*•• 

EDDY. ........... •*•* 

FOSTER. ..*****•*•*•* 


$190.98 
$88.81 
$95.54 

$115.47 

$151.55 
$95.01 
$92.90 
$91.85 

$105.5-' 
$96.56 
$96. #2 

$122.06 
$88.06 
$91.19 

$124.85 

$112.54 
$77.26 
$72.08 

$109.20 
$98.55 

$120.26 
$96.55 

$154.46 

$90.00 

$90.80 

$96.82 

$83.25 

$78.82 

$84.52 

$114.93 

$92.41 

$94.73 

$62.56 

$98.00 

$131.91 

$120. 9«t 

$92.03 

$100.58 

$95.76 


$123.92 
$109.26 
$121.25 
$126.16 
$126.24 
$141«91 
$123ii40 
$104.61 


$45.21 

$42.47 

$44.51 

$42.26 

$46.99 

$44.17 

$37.15 

$55.97 

$46.51 

$36.20 

$99.00 

$43.75 

$50.49 

$56.76 

$59.15 

$40.78 

•36.55 

$56*96 

$47.66 

$56.90 

$«ft*SO 

•35*01 

$5  ■*45 

$41.15 

$39.88 

$42.23 

$38.34 

$37.«»4 

$37.28 

$4T.96 

$38.20 

$41.48 

$*0.1B 

•57.96 

$50.69 

$40.08 

$54.89 

$52.41 

$56.83 


$56.16 
$56.58 
$40.65 
$57.48 
$43.23 
$50.95 
$43.67 
$44.29 
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•••   DISABLED    ••• 
PART    A  PART    B 


•143.64 

$94.42 

$115.88 

$115.82 
$155.16 
$121.45 

$113.15 

$86.07 
$136.85 
$120.79 

$96.52 
$142.95 

$69.69 
$105.17 
•159.49 
$113.61 

$90.83 

$95.25 
$138.34 
•103.68 
•136.46 
•105.82 
•159. 15 
•101.69 

$90.63 
$112.41 
$117.16 

$89.66 

$103.81 

$127.99 

$10?. 60 

•102.90 

•71.67 

$111.00 

$162.23 

$98.60 

$103.36 

$155.56 

$89.62 


$156.84 
$122.20 
$123.21 
$156.64 
$156.94 
$147.77 
$126.59 
$170.35 


$54.35 

$51.00 

•55.86 

$54.68 

$66.21 

$65.10 

$51.93 

$32.59 

$65.49 

$46.34 

$49.54 

$54.47 

$28.54 

$46.19 

$66.66 

$42.22 

$48.64 

•54.55 

$62.59 

•43.15 

•57.95 

•44.70 

•65.01 

$46.05 

$48.66 

$54.33 

$57.80 

$44.76 

$55.06 

$55.56 

$49.49 

$53.62 

$42.54 

$51.76 

$71.07 

•97.54 

$97.18 

$67.94 

$46.49 


$47.97 
$51.81 

$51.69 
$74.65 
$63.07 
$59.66 
$63.72 
$66.00 


z 

o 
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TABLE  2 
STAHDAIOXZtO  PU  CAPITA  lATBS  OP  PAYMIVT 


state:    N.    DAKOTA 
COUNTY    NANC 


••••••   A6C0    •••••• 

PART   A  PART    B 


SOLDCN  VALLCT tl71.62 

CMANT.*.************  tlSS*t6 

HCTTIN6CR ••••>  S12S.79 

LA  NOURC*. ••••••••••  S117.31 

^C  HCNRY...... ••••••  S1SS.«6 

mc    KCNZIC S127.86 

MCRCCR.**»>*«»««»***  S191*20 

MOUNTRAIL*** S125*33 

OLIVCR S131.«« 

PICRCt S141.06 

RANSOM**************  tl06*41 

RICHLAND************  S119*«0 

SARSCNT tl26*34 

SIOUX  ********  *******  S139*S4 

STARK*..*.****....**  S122.06 

STUTSMAN .***  S101*66 

TRAILL S119.«t 

HARD SlSO.Sl 

MILLIAMS *•*•*  S145.36 

STATC:  OHIO 

AOAHS •*  SI08*70 

ASHLAND*********..**  S1I2.3S 

ATHENS. ***.*.. ******  S114.S2 

BCLMONT... ...******•  tlS2«85 

BUTLCR....**********  S129.36 

CHANPAI6N***********  S112*47 

CLCRMONT. ....****•**  S143.12 

COLUMBIANA. .••*«****  S127.fl3 

CRAWFORD S123.04 

DARKC. •***•****  S«7*97 

OCLAWARC Slll*12 

FAIRFIELD •  S103.16 

FRANKLIN *  S126*22 

SALLIA. tl20.ei 

GREENE S109.39 

HAMILTON*. S14a.B6 

HARDIN...*.**** Slll*39 

HENRY S117.5B 

H0CKIN6*****. ***•**.  S101.89 

HURON •***•****  il34.26 

JEFFERSON S18T.68 

LAKE ****.  S137.86 

LICKIN6 S90.14 

LORAIN S152.01 

MADISON.*******.****  S135.80 

MARIOM »I27.18 

MEIGS.*... S119.30 

MIAMI.. S109.96 


899.70 
S77.48 
SSA.8S 
S41.15 
853*06 
SS3*84 
854*09 
842. 88 
847.66 
847.76 
836*00 
836*47 
843*45 
858.50 
847,51 
843.77 
837.62 
855.30 
852*73 


836*18 
839.91 
843.87 
848.43 
845.56 
844.51 
848.79 
845.59 
840.23 
834.26 
842*57 
839.56 
854.14 
845.16 
847.61 
852.35 
836.89 
839.28 
842.97 
844*80 
850.32 
858.73 
840.63 
857.11 
853.57 
850*60 
840.42 
841.88 


•••  DISABLED  ••• 
PART  A     PART  B 


8144*17 
890*04 
8149*73 
8159*49 
8131*25 
8131*04 
8208*52 
8222.16 
8166*98 
8106*27 
8108*53 
8147*11 
8168*97 
8312*23 
8157*69 
8116*59 
8165*64 
8162*55 
8164*70 


897*10 
8130*16 

8102*58 
8150*30 
8159.54 
8122.54 

8143.33 

8146*80 
8156.99 
8102.66 
8133.31 

898.88 
8143.98 

876.07 
8149.70 
8174.35 
8114.35 
8158*52 
8111.59 
8160.72 
8218.71 
8177.10 
8114.25 
8181.36 
8155.84 
8151.94 
8109.16 
8138.28 


841*84 

856*18 
873*33 
869*37 
848*07 
862.91 
885*68 
879*98 
871.24 
850*13 
858*67 
847*20 
863*27 
889*49 
863.49 
847.89 
848.48 
871.51 
871.31 


841*46 
858*64 
858.88 

858.08 
866.06 
861.48 
861.11 
863.71 
853.59 
849*93 
859*45 
850.70 
871.40 
S45.41 
867.95 
870*20 
848*66 
869*33 
856.44 
861.82 
867.69 
878.71 
858.71 
877.27 
872.76 
870.55 
847.80 
861.00 


state:  N*  DAKOTA 
COUNTY  NAME 


GRAND  FORKS 

GRI6GS**** 

KIDDER**** 

LOGAN 

NC  INTOSH* 
MC  LEAN... 
MORTON.*** 
NELSON**.* 
PEMBINA*** 
RAMSEY**** 
RENVILLE** 
ROLETTE*** 
SHERIDAN** 
SLOPE...** 
STEELE**.* 
TOWNER.... 

WALSH 

WELLS....* 


state:  OHIO 


ALLEN 

ASHTABULA* 
AUGLAI2C.* 
BROWN***.. 
CARROLL... 

CLARK 

CLINTON... 
COSHOCTON. 
CUYAHOGA.. 
OEFIANCE.. 
ERIE**  **** 
FAYETTE..* 
FULTON.*** 
GEAUGA.... 

GUERNSEY.. 
HANCOCK... 
HARRISON.. 
HIGHLAND.* 
HOLMES.... 

JACKSON... 
KNOX  ...... 

LAWRENCE.. 
LOGAN.. ... 

LUCAS...** 
MAHONING. * 
MEDINA.... 

MERCER...* 
MONROE...* 


»••*••  AGED  •••••• 

PART  A     PART  8 


8117,73 
8106*96 
8110*82 
8143*97 
8115*20 
8143*00 
8143*26 
8129*07 
8127*37 
8126*83 
8136*09 
8175*27 
8127*06 
8112*33 
8124*55 
8135*80 
8123*97 
8133.32 


8112*99 
8120*54 
8123*4? 

8101*55 
8106.49 
8124*41 
8112*16 
8103*09 
8177*67 
8116*68 
8167*08 
878*63 
8141*85 
8149*57 
8125*73 
8100*81 
8127*36 
8111*12 
858*16 
897*46 
8100*04 
8101*88 
8125*71 
8201.28 
8163.64 
8121.44 
8129.71 
8108.78 


846*26 
837*72 
846*75 
849*67 
843*28 
855.25 
858.05 
840*33 
847*59 
848.15 
849*40 
852*36 
844*71 
838*21 
844*12 
849*05 
845*85 
849*31 


835*57 
848*58 
836*94 

833*21 
844.91 
845.73 
838*72 
833*47 
863*93 
845.11 
856*76 
832*54 
842*01 
856.90 
841.58 
833.81 
844.21 
837.99 
825.04 
834.73 
836.36 
837.68 
846.35 
864.61 
861.25 
848.91 
837.98 
836. C7 
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•••  DISABLED  ••• 

PART  A     PART  B 


8143*28 
8142*96 
8237*78 
8108*54 
8168*57 
8138*32 
8166*06 
8175*37 
8151*32 
8163*28 
8177*93 
8124*27 
8194*13 
8166*53 
8196*39 
8211.00 
888*57 
8125*57 


8142*33 

8132.74 
8157*26 
8124*64 
8127*05 
8148*64 
8125*85 
8114*37 
8197*05 
8169*22 
8220.53 
892.52 
8169*25 
8186*97 
8107.63 
8126.00 
8110.99 
8100.75 
870.57 
882.67 
881.96 
894.58 
8122.13 
8239.90 
8180.76 
8150*79 
8147.93 
8128.62 


859.99 

835.52 

8132.34 

855.08 
872.96 
89P.23 
876.89 
846.56 
864.61 
857*34 
873*41 
843*27 
892.68 
872.75 
887*68 
881.62 
835*99 
867*41 


852*21 

863*75 
861.45 
847.69 
864.46 
865.65 
856.92 
849.61 
878.77 
862.22 
863.38 
840.27 
855.84 
883.03 
860.43 
S48.62 
850.93 
S44.01 
835.97 
838.39 
S46.96 
846.79 
859*39 
891.97 
882. CI 
867.30 
855.82 
843.23 
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TABLI  2 
STANDAROIZBD  PU  CAPITA  BATES  OF  PAYMKin 


PaS«   24   of   36 


state:  OHIO 

COUNTY    NAMC 

NONTSOHCRT**** 

HORIIOU*  ••■•••  ••••••• 

PAUL0IN6***** ••••••■ 

PICKAMAY.. ..•«•••••• 

PORTASC************* 
PUTNAM •••••••••••••• 

ROSS*>««*«*«« ••■•■** 
SCIOTO************** 
SHCLBY************** 
SUMMIT************** 
TUSCARAWAS*** •***•*• 
VAN  MCRT. *********** 
irfARREN************** 
tf AVNC  **•**■**••*•*•* 
14000*  •  ••***•**•***•* 

tTATC:    OKLAHOMA 

AOAIR***  *•*••******• 
ATOKA ••**•••**•***•• 
BCCKHAM************* 
BRYAN*************** 
CANADIAN************ 
CHCROKCC***** ***•••• 
CIMARRON************ 
COAL**************** 
COTTON *******•*••*•• 
CRCCK*************** 
DELAWARE ••*******•*• 
ELLIS*************** 
S  AR  VIN************** 
GRANT  **•**•••***•*** 
HARMON************** 
H A SKELL******* ***••• 
JACKSON************* 
JOHNSTON. ***.****••• 
KINGFISHER********** 
LATIMER************* 
LINCOLN************' 
LOVE**************** 
MC  C)IRTAIN*********< 
M A JOR  * •** *•**•***•**' 
MATES* ******•***•*•• 

NUSKOSEE 

NOWATA. ****.*•*****< 
OKLAHOMA***** .*■***< 
0SA6E  *••*•*••*•***•• 
.  PAWNEE  ************ *< 
PITTSBUR6**** *•****< 


••••••  A6C0  •••••• 

PART  A     PART  B 


•••  DISABLED  ••• 
PART  A     PART  B 


S1S0*2T 
»112*83 

»ioe*26 

S140*SS 
S95*80 
tl45*39 
•119*29 
S100*I9 
(120.44 
SlOl.OS 
»149*13 
S90.25 
»11B.04 

siie*7i 

$91*59 
S146*49 


S9T*«0 

»S3*61 

S9S.04 

S95*fc5 

tI2ft*2« 

»10T*38 

tlOl.TO 

»9T*fc3 

SBS.20 

»131*3< 

«100*19 

S126*49 

(95*69 

•12T*S8 

S99*85 

(88*25 

(115*69 

(87*31 

(191*75 

(91.66 

(99*33 

(120*29 

(9e*9« 

(92.48 

(124.37 
(107*40 

(96*90 
(132*17 
(130*44 
(151*43 

(98*04 


•54.30 

(35*69 
(33.78 
(41.54 

(42.69 
(47.67 
(43*27 
(36*00 
(43.34 
(37.67 
(57*35 
(35.66 
(40*34 
(46*47 
(96.27 
(£0*41 


(39*65 

(38*94 

(35*45 

(43*28 

(45*98 

(47*23 

•38.78 

(96*90 

(99.48 

(48.21 

(98.55 

(49.15 

(36.06 

(42.99 

(98.29 

(44.42 

(40.83 

•37*98 

(42.42 

(39.20 

(97*91 

•49.56 

(41.90 

(91.46 

(43.11 

(40*57 

(97*62 

(56*18 

(41*08 

(51*48 

(42.78 


(167.65 
(116.18 
(106.98 
•196.22 

•64.46 
•184.68 
•192*98 

•84*C1 
•190*66 
•197*27 
•172*86 
•104*18 
•124*64 
•146*08 

(91*47 
(196*97 


(99.10 
(104*20 
•99*15 
•109.72 
•150*86 
•110*17 
•124*41 

•89*15 

•94*09 
•162*70 

•98*41 
•160*97 
•107*46 
•149.00 

•T1.05 

(99.83 
(111.74 

(94.96 
(198.15 

(65.10 
(110.03 
(117.41 

(85.11 

(98.52 
•112.39 
(101.95 

(88.70 
(146.70 
•130.88 
•150.11 
•110.50 


•74*18 
•54*47 
•40*00 
(59.61 
(45.94 
(66«24 
(64*09 
•38*21 
(59*11 
(59*62 
(79*08 
(51*86 
(60.90 
(66*01 
(49*88 
(67*20 


(45*08 

(4T*40 

(40.64 

(56.60 

(68.90 

(55.92 

(51.89 

•95.02 

•42.89 

•59.89 

•42.90 

•46.98 

•44.47 

•58*07 

•97*21 

•51*04 

•42*88 

•49*91 

•48*10 

•95.42 

•48.94 

»46*T6 

•42.24 

•98*27 

•4T*46 

•44.12 

•98.98 

•67.79 

•48. B8 

(62.90 

(50*61 


state:  OHIO 

COUNTY  NAME 

MORS AN ****.******•*• 
MUSK IN6UN *********** 
OTTAWA*. ..*********• 
PERRY* ****** *......* 

PIKE........****..*. 

PREBLE*************. 
RICHLAND. ........... 

SANDUSKY....******** 

SENECA************** 
STAPK **********..*** 

TRUMBULL * 

UNION****...*****  **. 
VINTON************** 
WASHINGTON********** 

WILLIAMS ***..*. 

WY ANDOT....********. 

state:  OKLAHOMA     I 

ALFALFA*  *****•***•*. 
BEAVER.....********* 

BLAINE************** 
CADDO*  *************. 
CARTER... *••*****.*• 
CHOCTAW***. ..**....• 

CLEVELAND. ...****•*• 

COMANCHE.......****. 

CRAI6.. ...... *....** 

CUSTER  .............. 

DEWEY............... 

SARFIELD...........B 

BRADY ............**• 

6REER......... *....* 

HARPER....*........* 

HUGHES..**.........* 

JEFFERSON. ...******• 

KAY.. *****.... ....*• 

KIOWA.. ....*......*• 

LE  FLORE............ 

LOGAN. .............. 

NC  CLA IN............ 

MC  INTOSM.........*. 

MARSHALL************ 
MURRAY.. ...........* 

NOBLE. .•...........* 

OKFUSKEE**........** 

OKMULGEE ••.........* 

OTTAWA.............. 

PAYNE. **..... ....... 

PONTOTOC.........*** 


»«•#•*  AGED  •*••*• 

PART  A     PART  B 


t*.  DISABLED  't* 

PART  A     PART  8 


(95.54 

•  106.S!> 

•159.94 

•104.95 

•85.05 

•106.94 

•104.59 

•156. Al 
•126. 6o 
(120.88 
•155.38 
•125.22 
»9T,49 
(128.03 
(115.90 
(107.08 


(199.24 
•95.96 

•110.76 

•108.24 
(92.91 
>95,75 

(116.54 

(114. 2n 

•99.13 
•129.18 
•129.B0 
•124.65 

•102.90 
•125.00 

•96.27 
•120.93 

•99.79 
•104.76 
•101.96 

•85.91 
•122.52 
•100.25 

sioo.oo 

»109.«9 

•96. TO 
•96.39 
•109.22 
•119.51 
•  19C.U 
•106.10 
•96.17 


$36.09 
•94.66 
•62.56 
•96.15 
(38.54 
•99.19 
•49.44 
•48.81 
>44*68 
•50*90 
•98. T2 
•44,79 
•99.99 
(40.24 
(41.56 
(41.67 


(S8.06 
•42.68 
•9T.95 
•42.65 
•41.75 
•40. T5 
•49.92 
•42.27 
•95.54 
•45.72 
•97.79 
«98.68 
••4.41 
•44. Tl 
•95.60 
(41.60 
•40.54 
•40.56 
(99.99 
»♦♦.&! 
»44.32 
•40, B9 
845.98 
•46.14 
•98.67 
•91. 89 
•40*42 
•4V*»7 
S«'*B7 
•97*54 
•42*09 


•106*60 
•121*58 
(157.07 
(102.40 

179,92 
(199.09 
(124.21 
(170.10 
(122.25 
•195.49 
•ITT*40 
•170.61 

ST9.40 
(139.01 
(139*77 
(196*59 


(156*50 
•100.47 
•193*57 

•09.B1 

188.22 
•108.69 
•132.11 
•107.98 
•109.99 
•142.99 
•129.16 
•134,65 
•108.96 
•104.07 

»T4,79 
(117,69 

(78,45 
(109.10 
(122.69 

•79.27 
•121.03 

•lis. IS 

•96.96 
•90.74 

•100.42 

•102. 45 
(123,36 
•110*29 
•1(6, 07 
(111,62 
•94,01 


(42.11 
(52.44 

(66.00 
(05.11 
•41,58 

(55.40 
(54.69 
(70.23 
(57,31 
(68,89 
(77,69 
•70,71 
•97.89 
(56,31 
154.72 
(62.98 


(49.44 

(45,99 

•46.03 

•40,15 

•41,04 

(45,78 

•59,77 

(47.91 

(49.13 

•60,64 

•36.82 

(45,75 

•52.63 

•46,75 

(92.08 

(45.91 

(99.46 

(49.90 

(59,08 

(48.41 

•51.15 

(59.49 

•50.69 

•41,88 

•41,85 

(96,06 

(52.96 

♦52.31 

(48.86 

(40,48 

(45,90 
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TABU  2 
STiUIDABOIZIO  Pn  CAPITA  lATES  OP  PAYMHIT 


Pas*  2S  of  36 


STATC:    OKLAHOMA 
COUMTT    NANC 


•••••   A6CD   •••••• 

PART  A     PART  B 


•••  OISABieO  ••• 
PART  A     PART  B 


STATC;  OKLAHOMA 
COUNTY  NAME 


»••••  AGED  •••••• 

PART  A     PART  B 


•••  DISABLED  ••• 
PART  A     PART  B 


POTTAWATOMIE STB. 09 

ROGER  MILLS. .••••.••  »10T.93 

SEMINOLE S9B.39 

STEPHENS... •.•••••••  tI14.78 

TILLMAN tllft.72 

WAGONER ••.••••  S1S1.5S 

WASHITA S119.59 

WOODWARD S116.B9 

STATE:  OREGON 

BAKCR... •••••  S128.70 

CLACKAMAS..... S116.28 

COLUMBIA............  S139.46 

CROOK. ....... .......  S109.86 

DESCHUTES S110.46 

GILLIAM S117.36 

HARNEY «1S2.29 

JACKSON.. ........a..  SI11.52 

JOSEPHINE S92.13 

LAKE S191.02 

J.INCOLN S136.68 

MALHEUR S9I.27 

MORROW. ••..•••. S141.39 

POLK...... sioa.i2 

TILLAMOOK...........  «160.72 

UNION S120.24 

WASCO S136.72 

WHEELER... S13S.01 

state:  PENNSYLVANIA 

ADAMS.. S81.00 

ARMSTRONG.. tllO.O« 

BEDFORD $98.13 

BLAIR S120.09 

BUCKS $145.73 

CAMBRIA..... $167.37 

CARBON $124.22 

CHESTER $141.16 

CLEARFIELD $122.91 

COLUMBIA $110.90 

CUMBERLAND.. ........     $95.30 

DELAWARE $1S9.89 

ERIE $134.58 

FOREST $154.23 

FULTON $103.76 

HUNTINGDON..........  $108.34 

JEFFERSON.... $100.84 

LACKAWANNA..........  $145.41 

LAWRENCE $122.60 


$37.11 
$39.66 
$39.29 
$42.18 

$40.90 
$43.77 
$48.12 
$39.57 


$47.35 

$57.62 
$52.35 
$44.12 
$52.64 
$45.94 
$47.81 
$51.17 
$42.01 
$49.58 
$49.06 
$39.55 
$48.86 
$51.77 
$54.49 
$47.04 
$47.78 
$45.89 


$39.43 

$46.05 
$37.58 

$42.62 
$73.76 
$57.99 
$56.19 
$61.09 
$47.54 
$46.29 
$50.21 
$72.91 
$49.32 
$51.60 
$41.49 
$45.88 
$42.99 
$59.85 
$47.67 


$84.56 

$128.78 
$89.61 
$121.52 
$117.23 
$138.38 
$196.53 
$129.14 


$129.60 
$160.49 
$199.41 
$110.25 
$118.40 

$96.46 
$159.29 
$114.2* 

$99.94 
$119.42 
$190.45 

$77.68 
$198.44 
$109.09 
$172.09 
$192.52 
$141.19 
$218.85 


$98.99 
$116.43 

$98.36 
$122.40 
$206.98 
$158.40 
$130.22 
$155.06 
$117.53 
$116.90 
$117.13 
$281.57 
$143.85 
$190.95 

$68.48 
$119.07 
$114.08 
$136.70 
$115.58 


$44.71 
$46.86 
$48.44 
$45.89 
$45.34 
$61.38 
$52.35 
$48.46 


$56.65 
$88.93 
$70.24 

$50.26 
$67.40 
$25.49 
$51.15 
$63.41 
$54.39 
$49.57 
$61.99 
$46.24 
$55.58 
$63.08 
$72.76 
$69.15 
$66.95 
$46.25 


$52.89 
$52.18 
$46.48 

$54.81 
$107.62 
$63.37 
$80.45 
$73.35 
$54.65 
$62.54 
$71.89 
$94.48 
$65.17 
$55.15 
$37.35 
$54.90 
$58.33 
$74.99 
$58.21 


PUSHMATAHA '    $81.22 

ROGERS. ..»••. .......  $116.80 

SEQUOYAH $92.87 

TEXAS $114.90 

TULSA ..••..  $146.76 

WASHINGTON $95.08 

WOODS. ..•••  $121.90 


state:  OREGON 

BENTON 

CLATSOP 

COOS......... .•*...• 

CURRY............ ... 

DOUGLAS 

GRANT 

HOOD  RIVER. •• 

JEFFERSON 

KLAMATH 

LANE 

LINN • 

MARION 

MULTNOMAH..... 

SHERMAN 

UMATILLA.... 

WALLOWA 

WASHINGTON 

YAMHILL.... 

state:  PENNSYLVANIA 


ALLEGHENY. 
BEAVER. ..« 

BERKS 

BRADFORD.. 
BUTLER.... 
CAMERON... 
CENTRE.... 
CLARION... 
CLINTON... 
CRAWFORD.. 
DAUPHIN... 

ELK 

FAYETTE... 
FRANKLIN.. 
GREENE.... 
INDIANA... 
JUNIATA... 
LANCASTER. 
LEBANON... 


$102.90 
$161.97 
$116.11 
$129.59 
$129.87 
$109.94 
$120.24 
$109.62 
$96.12 
$91.69 
$109.05 
$99.67 
$167.60 
$144.95 
$129.51 
$158.55 
$149.24 
$111.07 


$179.21 

$199.24 

$109.13 

$131.03 

$129.16 

$119.81 

$117.00 

$126.47 

$132.20 

$121.95 

$118.39 

$130.03 

$121.6! 

$81.64 

$132.59 

$127.34 

$99.10 

$90.34 

$96. 3A 


$37.04 
$47.67 
$42.95 
$47.02 
$59.71 
$38.74 
$37.20 


$51.17 
$51.62 
$61.83 
$56.03 
$52.39 
$41,62 
$42.32 
$48.26 
$50.82 
$55.75 
$50.45 
$49.35 
$64.97 
$46.18 
$47.83 
$53.13 
$61.84 
$50.49 


$60.48 
$50.89 
$50*30 
$47.29 
$51.01 
$46.83 
$43.50 
$47.23 
$54.32 
$46.17 
$56.36 
$52.15 
$50.88 
$37.79 
$52.32 
$51.91 
$45.10 
$99.43 
$41.41 


$77.52 

$112.95 

$85.40 

$115.29 
$176.06 
$133.38 
$141.29 


$121.44 
$157.11 
$114.13 
$121.79 
$120.28 
$137.58 

$97.52 
$118.41 
$119.89 
$108.95 
$1C1.9S 

$88.55 
$208.50 
$109.08 
$197.90 
$159.91 
$190.09 
$106.48 


$190.92 
$146.69 
$121.27 
$125.74 
$136.72 
$191.10 
$119.91 
$129.61 
$156.44 
$141.58 
$130.54 
$132.30 
$117.98 
$86.35 
$105.78 
$111.47 
$111.44 
$131.09 
$103.61 


$45.40 
$55.03 
$48.86 
$49.10 
$75.63 
$54.11 
$49.50 


$78.89 
$62.68 
$73.01 
$59.31 
$64.64 
$64.38 
$53.49 
$55.67 
$71.18 
$75.75 
$59.92 
$56.18 
$88.41 
$45.05 
$77.64 
$66.87 
$91,50 
$57.97 


$74.71 
$67.29 
$66.08 
$63.43 
$57.51 
$56.89 
$56.58 
$57.73 
$73.98 
$63.41 
$80.29 
$75.77 
$52.27 
$47.52 
$47,91 
$47.97 
$60.46 
$60.90 
$52.78 
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TABU  2 
STAIDAXDIZBO  Pt«  CAPITA  tATBS  OF  PAYBBK 


state:  pcnmsylvahia 
county  nanc 

LCMI6H •••••••■•••••• 

LTCONING************ 
HE^CCH ••••*•*••••■•• 

MONROE ••«••••••••••• 

MONTOUR ••••••••••••• 

NORTHUNBERLANO****** 
PHIL'OCLPHI A.. •••••• 

POTTER •••••• ■■•••*■• 

SNTDER •••«**• ■•■•■•• 
SULLIVAN •••■•• >••••• 

TI06A«*«***a******** 
VENANG0««*«***«***** 
MASHlN6T0N»**a>***«« 
tfCSTNOREL AND.. •••••• 

TORK. ••«•••••• •••••• 

state:  PUERTO  RICO 

A  OJUN  TAS************ 
AGUAOILLA ••••••••••• 

A  I  BON  I  TO* •••••«•«••• 

ARECIBO************* 
SARCCLONETA* •••••••• 

a AT ANON**«««* ••••••• 

CAGUAS************** 
CANOV ANAS «■••■•••••• 

CATANO»***»>aa*a***« 
CEIBA»**a**aa*****«a 

CIORA*************** 
COMER I0«»*»*****»*«* 
CULEBRA************* 
FAJAROO************* 
6UANICA.************ 
fiUAV  AN  ILLAx  •••••••• 

GURABO************** 
HORMIGUEROS...*.**** 
ISABELA 

juana  diaz. ••••••••• 

lajas*************** 
las  marias**.******* 

LOIZA*************** 
MANAT1 ***•***•*••••• 

NAUNABO** •••*••••••• 

MOCA**************** 
NAGUABO***** ******** 
OROCOVIS************ 
PENUELAS* *••*••••••• 

3UEBRA0ILLAS* *•*•*** 
RIO  GRANDE********** 
SALINAS************* 


>••••   ASEO   •••••• 

PART    A  PART    B 


S121*70 
S1S1.74 
S123*46 
S105*65 

S9e*22 

S97.85 
•196*96 
A1I6.S1 

S86.AS 
S122*87 
S118*B2 
S147.17 
S155*24 
S143*80 

S94.57 


S29*21 

S18*21 

S22*07 

»13*75 

S14.S0 

S34.16 

t23.31 

»27*92 

S31*38 

S21*I3 

S17.17 

S19*S2 

S24.99 

S26*31 

SS2*07 

»29.60 

S2S*42 

S2S.75 

Sl«.68 

S2%*95 

S28.S2 

S18*93 

•18*54 

•19*1* 

•21*35 

•15.38 

•23*51 

•21*78 

•32*29 

•17*25 

•26.59 

•35*55 


•63*61 
•56*01 
•5**52 
•56*80 
•62.26 
•45.33 
•90.25 
•48.69 
•41.78 
•47.77 
•48.20 
•50.64 
•52.2  7 
•55.37 
•44.31 


•26.69 

•17.13 

•27.33 

•21.75 

•19.25 

•34.37 

•30.15 

•31.28 

•30.08 

•2I.2I 

•23.85 

•27.98 

•29.56 

•26.36 

•28.15 

•27.06 

•31.37 

•22.91 

•19.45 

•22.75 

•20.71 

•14.57 

•21.83 

•27.00 

•23.15 

•20.52 

•24.81 

•35.70 

•28.82 

•21.17 

•28.19 

•25.95 


•••  DISABLED  ••• 
PART  A     PART  B 


•154.81 
•142.30 
•134.82 

•116.04 

•90.86 

•94.36 

•205.16 

•118.99 

•71.06 

•112.69 

•115.17 

•134.11 

•148.26 

•152.42 

•105.70 


•13.81 
•12.85 

•11.57 
•13.23 
•12.44 

•28*24 
•15*83 

•12*49 

•17*04 

•19*71 

•10*23 

•13.00 

•40.94 

•18.07 

•20.59 

•14.69 

•18.84 / 

•17.43 

•11.31 

•15.62 

•19.90 

•  9.51 
•16.27 
•14.10 

•  8.88 

•  8.64 
•17.85 
•10.14 
•14.23 
•11.59 
•24.07 
•21.40 


•90.18 
•69.61 
•62.46 
•67.16 
•103.68 
•57.32 
•97.00 
•51.16 
•43.06 
•55.62 
•56.39 
•47.27 
•56.60 
•69.76 
•58.42 


•19.47 
•  16.95. 
•17.93 
•19.64 
•17.64 
•28.41 
•26.47 
•18.11 
•25.45 
•20.52 
•15.78 
•23.44 
•9.05 
•22.34 
•21.21 
•14.36 
•28.31 
•46.85 
•13.02 
•17.96 
•34.62 
•10.74 
•18.55 
•20.89 
•12.41 
•15.05 
•20.39 
•20.92 
•20.16 
•17.40 
•25.63 
•22.16 


state:  PENNSYLVANIA 
COUNTY  NAME 

LUZERNE •.****••••••• 

MC  KEAN****.. ......< 

MIFFLIN*******.....' 

MONTGOMERY.........) 

NORTHAMPTON ■ 

PERRY.............*' 

PIKE*. *.......****•< 

SCHUYLKILL.... ***••< 

SOMERSET...........' 

SUSQUEHANNA.. ...... 

UNION....**.......*' 

WARREN............*' 

yAYNE..........**** 

MY 0MIN6* *********** 


state:  PUERTO  RICO 

A6UA0A. .**•*•**..... 

A6UAS  BUENAS 

AN ASCO... .....****** 

ARROYO............** 

BARRANQU IT AS.. ...... 

CABO  ROJO. .....**•** 

C  A  MUY •.•**......•*** 

CAROLINA********* *«* 
CAYEY*************** 
CI ALES** ************ 
CO AMO*** ******•*•••• 

COROZAL ************* 
DORADO  ******* *.••*•• 
FLORIDA* ************ 
6UAYAMA*  a****....... 

6UAYN ABO.... ........ 

MATILLO... .....**•*• 

HUM AC  AO. .......*•••• 

JAYUYA ........* 

JUNCOS ........**■*• * 

LARES..........***** 

LAS  PIEORAS********* 
LUOUILLO..........** 

MAR ICAO **.... .....*• 

MA YA6UEZ. ***...****• 
MOROVIS.......*****' 

N AR AN JI TO... ......«• 

PATILL AS. .......***• 

PONCE .....*********• 

RINCON.... *......**• 

SABANA  GRANDE******* 
SAN  GERMAN. ........< 


>••••  AGED  •••••• 

PART  A     PART  B 


Pas*  2i  of  36 


•••  DISABLED  ••• 
PART  A     PART  B 


•130.46 
•113.75 
•106.46 
•140.56 
•126.20 
•113*24 
•114.44 
•124.71 
•114.01 
•106.12 
•78.22 
•108.36 
•118.18 
•140.64 


•14.74 

•17.05 

•22.01 

•30.33 

•21.18 

•21.31 

•15.40 

•35.53 

•25.34 

•22.71 

•23.42 

•25*10 

•26*85 

•17.80 

•35*78 

•31.56 

•13.62 

•35.51 

•20.46 

•22.88 

•18.43 

•29.83 

•24.86 

•20.84 

•24.22 

•18.25 

•18.06 

•28.99 

•32.88 

•20.28 

•28.97 

•31.41 


•62.14 
•43.12 
•49.57 
•70.17 
•59.72 
•51.32 
•49.77 
•50.98 
•47.48 
•47.65 
•38.53 
•47.99 
•53.43 
•52.58 


•19.84 
•25.58 

•23.04 

•26.80 

•29.20 

•20.36 

•19.40 

•31.52 

•27.71 

•32.80 

•29.58 

•37.13 

•26.10 

•23.66 

•28.14 

•35.94 

•20.50 

•31.43 

•19.18 

•29.07 

•20.40 

•28.58 

•25.48 

•19.06 

•23.81 

•31.41 

•33.81 

•24.74 

•25.84 

•18.55 

•22.79 

•23.81 


•111.97 
•115.28 
•103.68 
•187.51 
•149.16 
•108.92 
•107.81 
•114.56 
•126.82 
•108.23 
•81.15 
•133.02 
•112.32 
•152.87 


•14.22 

•  8.29 
•18.08 
•21.85 

•  9.21 
•13.59 
•10.57 
•23.80 
•10.61 
•10.83 
•19.68 
•13.27 
•13*81 

•  5*92 
•25*34 
•21*43 
•12*22 
•25*32 

•  9*23 
•13*97 
•13.41 
•2C.48 
•19.88 

•  6.88 
•16.88 

•  8.71 
•6.41 

•19.25 
•24.34 
•17.20 
•21.60 
•19.82 


•67.13 
•55.34 
•53.23 
•94.15 
•78.47 
•66.65 
•54.18 
•63.07 
•56.84 
•58.54 
•45.64 
•82.31 
•59.60 
•78.13 


•14.32 

•25.17 
•29.51 
•24.45 

•24.12 

•20.53 

•14.98 

•26.88 

•17.21 

$17.39 

•25.76 

•21.93 

•24*61 

•  6.97 

•40.99 

•32.57 

•13.04 

•23.64 

•15.59 

•22.45 

•12.93 

•26.04 

•25.31 

•  14.59 

•24*97 

•15*86 

•13*78 

•17.44 

•28*67 

•36*89 

•20*71 

•21*57 
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state:  PUERTO  RICO 
COUNT T  NAME 

SAN  JUAN ••*. 

SAN  SEBASTIAN 

tOA  ALTA 

TRUJIILO  AtTO 

VESA  ALTA 

VIEQUES 

TABUCOA 

STATC:  RHODE  ISLAND 

BRISTOL. ••• 

NEyPORT... 

UASHIN6T0N..... 

state:  S.  CAROLINA 

ABBEVILLE 

ALLENDALE 

BANBER« 

BEAUFORT 

CALHOUN 

CHEROKEE 

CHESTERFIELD 

COLLETON 

DILLON 

EDSEFIELD 

FLORENCE 

6REENVILLE 

HAMPTON... 

LANCASTER 

LEE 

MC  CORMICK 

MARLBORO 

OCONEE. •>• 

PICKENS. •• ....• 

SALUDA 

SUMTER. •••.* 

MILLIAMSBUR6 

STAU:  S.  DAKOTA 

BENNETT 

BROOK IN6S.... 

BRWLE 

BUTTE 

CHARLES  NIX 

CLAY 

CORSON •••••.... 

DAVISON • 

DEUEL 


•«••*•  «6ED 

•••••• 

•••  DISABLED  ••• 

PART  A 

PART  B 

PART  A 

PART  B 

»37.13 

t38.12 

S27.I2 

•30.36 

S18.56 

<19.89 

SI2.74 

•12.41 

S25.7S 

S31.03 

S14.44 

•21.20 

S32.22 

S32.59 

S20.16 

•26.09 

S27.02 

S30.63 

S14.98 

•21.45 

125.54 

t24.54 

S19.64 

•19.42 

«23.61 

S24.23 

S19.84 

•19.84 

S12S.18 

»S3.12 

•123.99 

•61.42 

S145.60 

S65.66 

•118.77 

•60.69 

S123.40 

S61.32 

•124.47 

•69.06 

S7;.09 

S26.52 

•87.03 

•40.08 

S84.52 

S33.1S 

•90.41 

•32.15 

»»3.57 

»43.S9 

•90.01 

•44.60 

S12S.S7 
S6i.26 

SA6.81 

•125.99 

•57.93 

t39.39 

•72.09 

•34,73 

S77.09 

«33.63 

•88.73 

•40.57 

»95.83 

S36.05 

•90.38 

•39.60 

tl30.11 

S45.S3 

•131.31 

•50.55 

S122.12 

t44.08 

•124.98 

•46.96 

«85.iKv_ 

»35.38 

•93.97 

•42.85 

t9j.l» 

S38.99 

•106.98 

•47,54 

<92.33 

S36.65 

•100.59 

•49,79 

S102.08 

S37.79 

•107.71 

•44.65 

S193.77 

S47.91 

•142.29 

•57.31 

»81.75 

S34.2S 

•89.03 

•42.91 

S88.42 

S30.24 

•73.04 

•30.73 

S70.36 

S30.04 

•68.94 

•35.31 

S93.47 

S34.22 

•106.80 

•38.23 

S86.S3 

S35.72 

•99. 4« 

•44.26 

S91.27 

S34.61 

•105.35 

•44,92 

S70.61 

S29.92 

•83.49 

•36.87 

S78.92 

$32.38 

•82.60 

•36.94 

S91.38 

i34.40 

•100.60 

•37.67 

S13S.74 

S32.62 

•91.58 

•23.56 

S113.13 

S41.03 

•158.91 

•67,42 

S87.88 

i33.0l 

•79.29 

•38.06 

S142.S1 

»39.47 

•141.84 

•40.31 

S86.95 

S33.16 

•64.92 

•31.07 

S92.84 

»29.29 

•73.75 

•23.32 

S121.29 

S42.40 

•84.43 

•38.47 

S111.S5 

S38.S0 

•135.25 

•47.46 

tl45.80 

•33.78 

•127.03 

•38.29 

>110.7I 

S30.72 

•93.19 

•36.14 

TABLI  2 
STA>DABOIZBO  PBB  CAPITA  lATU  OP  PAYMmT 


state:  PUERTO  RICO 
COUNTY  NAME 


SAN  LORENZO •• 

SANTA  ISABEL 

TOA  8AJA 

UTUAOO..». 

VE6A  BAJA 

VILLALBA 

YAUCO 

state:  RHODE  ISLAND 

KENT,.... 

PROVIDENCE... 


state:  S.  CAROLINA 


AIKEN 

ANDERSON.... 
BARNWELL.... 
BERKELEY.... 
CHARLESTON.. 
CHESTER..... 
CLARENDON... 
DARLINGTON.. 
DORCHESTER.. 
FAIfFlELO.,. 
GEORGETOWN., 
GRECNWOOO,,. 
HORRY, ...... 

KERSHAW 

LAURENS 

LEXINGTON... 

MARION 

NEWBERRY.... 
ORANGEBURG.. 
R|CHLAND.... 
SPARTANBURG. 

UNION 

YORK 


state:    S.    DAKOTA 


BEADLE... 
BON  HOMME 
6ftOWN,... 
BUFFALO.. 

cIMbell. 

CLARK 

CODINGTON 

CUSTER... 

0«Y.....i 

OEUET.... 


....... 


miH»»t 


»•••••    AGED    •••••• 

PART    A  PART   B 


S18.96 
•30.03 

•26.60 
•20.34 

•23.13 

•20.75 
•27.24 


•125.05 

•134.50 


•110.12 
•74.77 
•89.72 

•105.65 

•114.16 
•97.75 
•85,87 
•97.83 
•98.14 
•93.79 

•100.55 
•85.49 

•106.56 
•96.34 
•79.30 

•120.93 

•114,72 
•91.99 
•67.62 

•101.34 
•95.49 
•92.08 
•80.07 


•109.93 
•104.48 
•137.75 
•199.16 
•105.99 
•100.13 
•99,12 
•94.27 
•137.76 
•112.49 


•25.20 
•25.91 
•27,26 
•19,64 
•29,68 
•23,63 
•30.74 


•67.90 
•66.36 


•49.81 
•39,88 
•41,50 
•41,97 
•47,69 
•33,69 
•31.41 
•37.72 
•39,67 
•36,46 
•3^,97 
•32,10 
•40,27 
•41,05 
•28.47 
•47.^8 
•42,38 
•31,03 
•37,16 
(44.70 
•40,67 
•31,37 
•33.11 


•39.78 
•33.24 
•42.27 
•51.64 
•39.19 
•37.14 
•33.88 
•36.44 
•43.76 
•37.43 
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•••  DISABLED  ••• 
PART  A     PART  B 


•17.08 
•15.63 
•16.14 
•15.23 

•15.26 
•14.94 
•19.99 


•131.66 
•134.32 


•104.42 
•89.72 
•88.68 

•101.32 

•  104.55 

•104.83 

•90.96 

•114. 5i 

•90.79 

•87.50 

•llb.81 

•104.39 

•106.37 

•96.65 

•81.94 

•125.96 

•121.01 

•86,48 

•70.75 

•101.89 

•102.55 

•101.47 

•^4.61 


•104,26 

•87.80 

•144.20 

•196.91 

•  1115.6$ 

•70.40 

•91.12 

•79.23 

•142.01 

•104.57 


•24,87 
•17.87 
•24.68 
•16,78 
•25,16 
•20, 2b 
•20,88 


•74.83 
•73.40 


•61.24 

•50.31 
•50.87 
•  46. 8t 
•47.22 
•40.26 
•38.18 
•47,06 
•48.42 
•36.15 
•40.58 
•46,14 
•43,72 
•46,27 
•27,74 
•58,33 
•45,65 
•36,55 
•40,68 
•53,41 
•53,20 
•44,56 
•45.74 


•45.22 
•42.94 

•55.96 
•64.43 
•47.82 
•37.34 
•38.64 
•  36.67 
•54.52 
•48.47 
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TABLI  2 
STAnASDIZBO  PEI  CAPITA  RATBS  OP  PAYMBMT 


state:    S*   DAKOTA 
COUNTY    NAME 

0OU6LAS* •••••■ •••••• 

FALL    NIVCK********** 

GRANT ••••••••••••••• 

HAAKON*******  ******* 
HAND****** ******•••• 

HANDING************* 
HUTCHINSON*** ******* 
JACKSON** *********** 

joncs* •*******•••••• 

LAK £*******•*••**••• 
LINCOLN************* 

nc  cook************* 

NARSHALL************ 
MCLLCTTC************ 
HINNCH AHA**** ******* 
PCNNINGTON*** ******* 
POTTER************** 
SANBORN************* 
SPINK **•***••*•*•*** 
SULLT *************** 
T  R I PP  *************** 
UNION******** ******* 
UASHAPAUGH********** 
ZIEBACH************* 

state:  TENNESSEE 

ANDERSON***  ****•*••• 
BENTON************** 
3L0UNT**  *******•••** 
CAMPBELL  ****** ****** 
CAR NOLL  ****** *•*••** 
CHE ATM AN************ 
CLAIBORNE*********** 
COCKE*************** 
CROCKETT  ************ 
DAVIDSON************ 
OE  KA LB ************* 
OVER* ******  ********* 
FENTRESS************ 
GIBSON************** 
GRAINGER  ************ 
SRUNOT************** 
MAmLTON************ 
HAROEfAN************ 
HAWKINS** ••••••••••* 

HCNOERSON**** ***•••* 
HICKN AN  ************* 
HUNPHPEYS *********** 
JEFFERSON  *********** 


>••••  AGED  •••••• 

PART  A    PART  » 


•••  DISABLED  ••• 

PART  A     PART  B 


S89*9S 

S7  0*92 
S103*S1 

S102*3T 

tll3*2S 

S10G*79 

$77*59 

»77*99 

S113*G0 

S10A*G9 

S99*90 

S97*31 

tlAA*6t 

SB3*7G 

S107*92 

$93.91 

»170*72 

S120*1G 

S139*S1 

S12G*19 

S1S9*93 

S111*«S 

>84*71 

$97*22 


$99 •9B 

$llt*A2 

$96*33 

$104*8S 

$103*03 

$119*25 

$75*83 

$79*89 

$75*73 
$135*1A 
$119*30 

$89*31 
$111*47 
$111*63 

$82*72 

$98*11 
$122*39 

$87*28 
$103*93 

$65*62 
$123*88 
$136*82 

$87*38 


$28*22 

$28*13 
$3«*10 
$42*33 
$35*31 

$96*23 
$26*65 
$34*92 
$35*75 
$34*17 
$91*55 
$30*02 
$39*0t 
$37*80 
$36*77 
$44*43 
$51*90 
$95*22 
$42*76 
$38*73 
$38*e3 
$35*51 
$33*87 
$30*07 


$98*01 
$36*52 
$38*53 
$46*82 
$33*83 
$44*98 
$93*17 
$29*46 
$36*19 
$50*48 
$38*01 
$42**6 
$43*48 
$36*62 
$34*43 
$42*06 
$47*47 
$30*88 
$35*85 
$27*50 
$46*34 
$45.90 
$33*15 


$147*09 

$51*86 

$165*35 

$113*28 
$88*32 

$104*38 
$104*09 
$140*32 
$110*48 
$104*17 
$129*20 

$91*89 
$122*43 
$113.60 
$118.94 

$78.17 
$226.30 
$i:6*38 
$105*36 
$121*21 
$106.81 
$131.29 
$123.71 
$104.23 


$96*48 

$110*24 

$108*10 

$85*65 

$114.41 

$113.62 

$77.12 

$83*36 

$77*67 

$145*92 

$131*46 

$97*92 

$109*93 

$124.07 

$72*05 

$92.42 

$132*63 

$122*38 

$107*60 

$77*43 

$101*38 

$125*20 

$103*80 


$59*04 
$24*96 
$85*07 
$41*81 
$50*01 
$44*85 
$49*50 
$51*98 
$47*20 
$47*69 
$53*48 
$38*87 
$45*90 
$49*13 
$49*31 
$46*20 
$69*65 
$50*29 
$35*60 
$44*45 
$44*47 
$48*17 
$54*19 
$44.48 


$50*62 

$49*07 
$50*99 
$45*52 

$46*97 
$49*58 
$41*68 

$40*03 
$40*40 
$61*72 
$49*87 
$49*21 
$48*87 
$50*00 
$36*87 
$41*89 
$61*51 
$44.73 
$44.94 
$40.04 
$49*19 
$51*96 
$47*01 


state:  S*  DAKOTA 
COUNTY  NAME 

EDPUnDS*  ***....**•** 
FAULK*  ************** 

GREGORY *******•**•*• 
H  ANL IN************** 
HANSON************** 
HUGHES  ************** 
HYDE **************** 
JERAULD************* 
KINGSBURY*********** 
LAURENCE************ 
LYMAN *•*********.**. 
MC  PHENSON. .*•****** 
MEADE ****•******••** 
MINER*************.. 
MOODY ...*.....**.*** 

PER KINS ********•**.. 
ROBERTS......******. 

SHANNON************* 
STANLEY************* 
TODD**********.*.*** 
TUNNEN....... ....*.. 

WALUONTH..... ....... 

YANKTON.. ...*....•** 


state:  TENNESSEE 

BEDFORD. ***.***•*•*• 
BLEDSOE.********.** • 
BNADLEY..... •****•** 

CANNON** •*•*••***•** 
CANTEN* •• ••  ••••••*•• 

CHESTER* ****** ***•*. 
CLAY**************** 
COFFEE************** 
CUMBERLAND*** ******* 
OECATUN************* 
DICKSON* ******  ****** 
FAYETTE ******....*•* 

FRANKLIN *********••• 
GILES*************** 
GREENE**********.*.* 
HAMBLEN...... ******* 

HANCOCK************* 
HANOIN** ************ 
HAYWOOD************* 
HE NNY *.....*** ****** 

HOUSTON************* 
JACKSON************* 
JOHNSON************* 


»••••   AGED   •••••• 

PANT    A  PART    B 
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•••   DISABLED    ••• 
PART    A  PART   B 


$138*79 

$160*34 

$110*23 

$90*97 

$111*87 

$118*32 

$101*48 

$115*33 

$96*62 

$92*41  . 

$140*22 

$120*70 

$82*82 

$112*61 

$88*77 

$105*20 

$112*94 

$87*56 

$155*26 

$80*52 

$7  3*74 

$98*84 

$92*41 


$83*18 

$99*20 

$101*35 

$139*11 

$82*14 

$63*26 

$111*83 

$110*30 

$99*33 

$95*55 

$112*77 

$69*72 

$96*71 

$121*14 

$84*00 

$114*38 

$92*96 

$88*79 

$82*88 

$89*19 

$93*40 

$100*51 

$106*42 


$42*76 
$44*53 
$28*93 
$31*93 
$28*23 
$39*74 
$33*77 
$34*95 
$34*07 
$37*85 
$38*32 
$40*33 
$39*05 
$33*99 
$31*63 
$42*84 
$35*20 
$25*34 
$50*07 
$30*57 
$25*79 
$33*44 
$34*04 


$31*68 
$39*33 
$38*35 
$42*18 

$30*96 
$27*02 
$40*13 
$49*01 
$41*93 
$33*91 
$45*31 
$34*34 
$40*64 
$46*72 
$30*54 
$41*66 
$31*67 
$35*07 
$32*48 
$37*94 
$32*56 
$37*47 
$37*04 


$133.38 

$134*86 

$93*85 

$156*65 

$168*50 

$138*26 

$143*13 

$171.09 

$78.27 

$90.08 

$149.74 

$142.61 

$75.48 

$121.60 

$91.73 

$135.32 

$103.17 

$42*13 

$92*97 

$84*43 

$88*95 

$133*04 

$117.46 


$79.85 
$93*14 

$107.29 

$159.55 

$73*23 

$70*09 

$106*29 

$112*44 

$106*55 

$87*42 

$101*76 

$89*43 

$96*22 

$145*96 

$100*41 

$121*15 

$114*55 

$81*82 

$96*31 

$92*93 

$82*58 

$97*57 

$91*02 


$57*94 
$66*20 
$27*96 
$50*64 
$52*23 
$46*70 
$71*51 
$50*93 
$37*41 
$31*49 
$48*68 
$58*33 
$40*55 
$50*41 
$40*73 
$51*19 
$44*43 
$18*06 
$41*94 
$15*92 
$42*17 
$41*56 
$46*17 


$38*81 

$48*11 

$46*70 

$55*30 

$39*05 

$35*81 

$45*16 

$52*28 

$49*00 

$37.70 

$50.22 

$43.73 

$47*69 

$66*38 

$44*56 

$53*79 

$44*5C 

$42*11 

$46*46 

$>5*60 

$97*86 

$45*26 

$40*87 
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TABU  2 
STAinAKDIZIO  PKB  CAPITA  UTBS  OP  PAYMUT 


STATCt    TrNNCSSeC 

COUNTY   NANC 


••••••   A6C0   •••••• 

PART    A  PART    B 


N*IOK...«..**«« S103.S6 

tAOOCRDALE**********  S96.34 

LCHIS * tl4ft.T4 

LOUDON. •••••••••••••  t9S*18 

NC    NAIRT.... •••  $83.49 

NAOISON... t8T.97 

NARSHAtL.. ••.•••..••  S129.88 

«<EI6S »18«.Bt 

•tONTSOieRT. ••...•...  >T9.21 

NORSAN S92.S7 

OVERTON....... 8105.36 

PICKETT... ••»•  8138.47 

PUTNAM... ..••.•••;•.  894.82 

ROANE •.•••.•••.  8108.77 

RUTHERF0RO..^..i....  891.48 

SEBUATCHIE. ...;;.;..  $108.92 

SHELBY.. i.t.lii.i;;..  8134.21 

STEWART........ $75.58 

SUNNCR. •••••••••••••  $118.01 

TROUSDALE...........  $109.86 

UNION. it...t*.«.i.«.  89S«07 

MARREN....ii........  8121.87 

UATNE..;.;.^... 8108.31 

tfHlTE«**. ••••••«•••.  891.92 

MILSBN*. 8154.15 

state:  teias 

anderson***. ••;..;..  887.88 

AMELINA $98.19 

ARCHER... $95.98 

AT/ISCOSA •*.....  $111.90 

BAILEY 8125.94 

BASTROP •••...  $92.53 

BEE ••  $100.20 

BEXAR*. *....  $121.47 

B0RDEN**4**^ $117.58 

B0H1E..**S*** $llt.44 

9RA20S. .«»•<*. .*•*..  $97.22 

BRISCOE.. ..>..* $108.31 

BROMN. .<•••;. 8103.14 

BURNET.««***«**<.*«.  888.88 

CALHOUN $118.25 

CA<«EReN*«. ...*.•*••*  $83.98 

CARSON $111.24 

CASTRO $118.91 

CHEROKEE $120.79 

Clay................  $103.58 

COKE. $97.58 

COLLIN $119.87 


$43.72 

$37.40 
$39.46 
$35.81 
$31.22 
$36.21 
$45.51 
$38.35 
$36.69 
$42.80 
$39.67 
$41.21 
S4B.il 
$41.45 
$37.07 
$40.48 
850*39 
$33.27 
$42.74 
$36.25 
$37.37 
$44.12 
$37.20 
$37.90 
848.84 


839.81 
$48.56 
$50.98 
$64.14 
$49.38 
$45.39 
$50.54 
$73.00 
$58.49 
$SB.61 
$42.52 
$48.45 
$43.01 
$47.43 
$58.26 
$50.44 
$45.23 
$51.26 
$58.95 
$39.01 
$50.37 
$51.21 


•*4   DISABLED   ••• 
PART    A  PART    B 


$118.20 
$102.19 
$143.81 
$118.75 

$92.75 

$96.76 
$139.96 
$112.71 

$83.91 

$64.28 
$117.37 
$118.74 

$99.47 
$109.81 
$105.58 
$108.04 
$135.58 

$76.81 
$144.27 
$159.74 

$91.43 
$124.82 
$138.33 

$91.06 
8180.13 


$93.24 
$88.85 
$81.31 

8111.16 
$167.09 

$87.46 

$91.23 
$126.36 
$138.40 
$127.79 

$99.55 
$100.40 

$99.41 

889.94 
$152.79 

878.25 
$116.65 
$182.41 
$120.77 
$187.89 

$84.39 
$158.56 


$58.40 
$45.94 
$44.87 
$54.90 
$38.86 
$49.92 
$69.20 
$46.29 
$47.49 
$40.90 
$48.16 
$47.25 
SSe.28 
$54.08 
$57.61 
$57.44 
$S£.81 
$36.23 
$64.39 
$44.13 
$46.67 
$55.21 
$55.26 
$43.72 
$67.99 


843.57 
$44.29 

$60.50 
$74.05 
$72.50 
$48.13 
$58.76 
$88.92 
$79.74 
$69.21 
$48.20 
$43.88 
$54.51 
$49.61 
$68.29 
$52.47 
$56.20 
$80.17 
$67.91 
$42.31 
$40.23 
872.80 


state:  TENNESSEE 

COUNTY  NAPE 

LAKE.......... *.*••< 

LAURENCE.... ....... 4 

LINCOLN 

NC  NINN ......< 

**AcoN ...;« 

NARtON... ..;... 

NAURY. ....... ....... 

PONROE. 

MOORE 

OBION... ...••*. 

PERRY. 

POLK • 

RHEA 

ROBERTSON 

SCOTT. 

SEVIER 

SMITH 

SULLIVAN... 

TIPTON • 

UNICOI 

VAN  BUREN 

WASMIM6T0N • 

UEAKLEY 

MILLIANSON 


state:  TEXAS 

ANOREMS 

ARANSAS 

ARMSTRONG.... 

AUSTIN 

BANDERA...... 

baylor;. 

BELL 

BLANCO....... 

BOSQUE 

BRAZORIA 

BREUSTER 

BROOKS....... 

BURLESON 

CALOUELL 

CALLAHAN..... 

CAMP... 

CASS 

CHAMBERS 

CHILDRESS.... 

COCHRAN...... 

COLEMAN...... 

C0LLIN6SW0RTH 


•  •••••   A6ED   •••<>•• 

PART   A  PART    B 


$83.19 
$114.43 

$100.90 

$92.69 

$10^.52 

$122.12 

$103.92 

$79.31 

$99.47 

$86*52 

$133.93 

$97.17 

$102.40 

$112.30 

$99.36 

$99.53 

$121.43 

$110.34 

$102.09 

$95.60 

$128.70 

$98.56 

$^^.01 

$117.42 


$126.10 

$121.37 

$68*32 

$87.91 

$76,86 

$139.66 

$80.79 
$95.89 

$83.66 

$141.79 

$86.19 

$78.71 

$97.57 

$84.89 

$108.30 

$102.30 

$86.58 

$193.90 

$121.40 

$131.39 

$102.87 

$98.72 


$38.77 
$36.82 
$40.98 
$32.77 
$34.68 
$45.31 
$39.42 
$28.43 
$32.86 
$33.53 
$35.69 
$37.06 
$37.86 
$42.66 
$40.81 
$38.65 
$36.06 
$41.24 
$38.07 
$31.21 
$47.16 
$35.20 
$29.45 
$53.04 


$48.45 
$59.64 

$37.91 
$39.53 
$44.78 
$46.22 
$47.68 
$51.40 
$34.44 
$62.26 
$40.47 
$45.56 
$42.65 
$46.26 
$44.96 
$44.75 
$46.48 
$75.41 
$43.21 
$60.16 
$44.69 
$42.35 


Pag*  29  of  36 


•••   DISABLED    ••• 
PART   A  PART   B 


$67.64 

$119.65 

$91.28 

$99.01 

$125.81 

$12^.04 

$102.81 

$80.74 

$81.36 

$77.87 

$157.40 

$104.62 

$95.69 

$110.92 

$70;03 

$98.27 

$105.93 

$103.56 

$106.92 

$79.24 

$69.80 

$91.68 

$76.66 

$119.27 


$213.48 

$119.60 

$60.02 

$132.90 

$65.80 

$131.56 

$66.39 

$108.96 

$107.54 

$170.27 

$85.81 

$86.99 

$83.00 

$89.20 

$141.40 

$97.18 

$96.39 

$186.07 

$153.55 

$222.47 

$125.67 

$103.90 


$36.27 
$48.49 
$47.24 
$46.30 
S53.71 
$44.64 
$48;44 
$41.81 
$43.12 
$55.49 
$49.15 
$46.54 
$48.84 
$92.39 
$44.73 
$47.41 
$39.36 
$51.95 
$49.57 
$39.10 
$34.24 
$43.59 
S34.22 
$6i2.32 


$94.54 

$62.36 
$30.25 
$57.55 
$47.49 
$53.72 
$60.20 
$65.91 
$51.91 
$78.47 
$42.66 
$45.70 
$43.64 
$49.15 
$57.72 
$52.98 
$52.52 
$79.75 
$54.42 
$129.93 
$56.19 
$43.10 
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TABLK   2 
STikMUiUiDlZKO  PKR  CAPITA  BATKS  OK   PAYHKNT 


iTATt:     TtXAS 

C3l>»»Ty    NAKC 

CT3*C  ••••••••• •••••• 

COT TL £••••• ••••••••• 

CROCKCTT •*•••••••••• 

CULbCRSO^*********** 

:;^4P  s^ith. •.»•••••■ 

7£NT0h**t ••••••••••• 

jonlct*** ••••••••••• 

ttSTLAND************ 

^0 '4  AW?S***«  •.•••••••• 

^^  PAS9* ••••••••••• • 

FATCTTC««*««* ••••••• 

^lOVO********* •••••• 

F34T  athO •••••••••• • 

'^eesTo*tc  ..••«•••••• 

jARJA 

jUASSCOCN«««* •*••••• 
33S2*U^S************ 

HALf«******«******** 
»'A<«I|,TON«******»**«« 

'lA^RlSxx********** 
"AnTlrCTaoo*  *«*•••• 

M3UST0N* >••••••••••• 

"JOSPlTHo***  ••••••• 

•lUTCMl'l*C>i*«*«*>**** 

J  I S^C^ ••••••••••••• • 

JCFF€SSON«*>< •*••••• 

Jli<     B^Lt*  ••••••••••  • 

J OHLS ••••• 9 •••••••»  * 

■(CMCOV  ■•**••••••••«• 

KING**************** 
KLC^iRu************* 
LA*4AR******(******** 
LAi^PASAS**  *•*•***••• 


!•••••    AGED    •••••• 

ptRT    «  P«KT    P 


»nft*)fc 

j:27*98 

Sl*4*06 

tl««*03 

Size. 56 

»15»*90 
J77.03 

snz.ii 

S13*).«8 

S90.X«» 
SI?). 41 
tl27.6S 
«113*68 
tl26.22 
»U9,97 
<1U.76 

SH6*62 
S116.%« 
$121*11 
tllS.IS 

S81.S6 
tl3«*43 
tl69*39 

f6e*8e 

\93.7? 

»87,fe7 
tl03.61 

s:i3*2i 
»;  .5.71 

*13«.15 

»103.5t) 
»?6*56 
SM0*}3 
i:5A*7£ 
%131*74 
S103*32 
<i:26*03 
»:05*38 
176*00 
1117*58 
1123.2* 
1102.99 

171.?: 


142.25 

i«6.re 

1*6.27 

K8.99 

151.56 

159.09 

170.71 

142*90 

156*02 

159*1 C 

142.47 

141.90 

153.19 

162.91 

$41. J5 

139.72 

147.17 

159.54 

142.88 

153.22 

157.13 

152.43 

142.73 

153.14 

154.81 

150.12 

I3b*35 

150*30 

173*40 

140*58 

1*6.11 

142.83 

143.36 

150.21 

142.98 

155. S5 

143.50 

141,98 

156.02 

ltO.95 

170. '-7 

143.57 

151.47 

153.50 

142.46 

156*49 

161*35 

148*85 

l!7*i2 


•••  CISAeLEL  ••• 
PART  A     P»KT  P 


1112.35 
1113.63 
1130. *>3 
1165.31 
1127.42 
1114. fl 
1158.90 
196.47 
1127.8* 
192.19 
146.42 
187.72 
163.11 
1129.47 
1112.65 
176.03 
11*5*24 
1107*66 
1106*30 
1211.43 
1155.52 
1100.3* 
1111.36 
1132.97 
1135.51 
11C6.76 
179.61 
19fc,98 
1210*61 
1131.46 
183*42 
1100.88 
1101*22 
1148.50 
1117.38 
1131.56 
1109.13 
1138.04 
11*7.26 
1182.34 
1133.60 
198.92 
1142.63 
1111.14 
182.78 
1244.51 
1138*56 
1104.69 
1C8*15 


151*34 

15h*91 

161*99 

150*50 

177*17 

161*18 

•86.7? 

141.75 

lt.6.99 

1(.6.71 

135.36 

140.82 

138.9* 

170*90 

146*13 

137*80 

180*37 

155*05 

14^*43 

189.37 

165.39 

156.63 

158.32 

171.30 

163. C4 

155.33 

142.93 

141.92 

194.39 

166.45 

162.89 

155.6* 

151.01 

189,19 

153.99 

1*3.43 

155.03 

165.71 

170.14 

I7<t.l. 

173,59 

14q,00 

171,54 
165,12 
1*7,33 
1100,10 
167,61 
152,26 
155,10 


state:  tehas 

county  w*me 

CO^AU*...*... 
CONCHO.. .....I 

CCRVELL 

CR ANC ,,,.,,,* 

CROSbV**  *,, ,, 
OtLLA**,**.... 

oamson.... ... 

oelti ........ 

CE  WITT...... 

OIMMIT, ,,,*,* 

CUVAL***,.... 

£CTO<>  ........ 

CLL I^. ***..** 
CNATH* •*•••** 

FANNIN * 

^ISHEH....... 

'flt90* ....... 

FRANXLI'^****. 
FHIO......... 

GtLVESTOM.... 

GILLESPIE.... 

GOLI^O**..*** 
GRAY,...**.*. 
GREGG .,...••• 
GUAOALOU>^E... 
HtLL ..■••.... 

HtNSFOPO..... 

HARDIN....... 

HARRISON 

HASKELL...... 

MFHOHILL..... 

HIDALGO...... 

HOCKLEY. ...*. 

HOPKINS...... 

HOWARD...,,,. 

HUNT......... 

14  ION... . .. .. 

JACKSON****** 

JEFF  CAVIS**. 

JIM  H066..... 

JOMNSON 

KARNES.. ..... 

KENDALL 

KENT. ........ 

KIMRLE 

KINNEY.***... 

KNON ......... 

L ANR, ,»,,,,,, 

L*  51ALLE 


,  ,  ,  •  I 

,  •  ,  ,  < 


,,...,< 


•  •  •  • 

*  •  ,  ,  I 

•  •  ,  ,  < 

*  *  *  *  < 


*  *  •  •  I 

*  *  •  *  4 


*  *  *  I 

*  •  •  I 


fART  k  PAfcT  n 


******* 


178**3 

1128*"* 
19T*8' 
176*51 
1149*1C 
l«9,lb 
1108,72 
1101,39 
110e,4G 
186,47 
1109,01 
1116.49 
194. «•; 
193.70 
1135. 8C 
193.19 
I<i7.&3 
1112.3^ 
1124. 7-> 
1160.63 
lt>e.96 
196.70 
1110.33 
193,65 
175,86 
176,7" 
11?^, 87 
1154,12 
163, Sii 
177,01 
1112.0'. 
162.6* 
1152.2* 
1100.48 
1120.1" 
189. 7i 
1101. 5f 
1110. 5B 
189.79 
18»,5? 
1103.lt 
117*. 7D 
l'7?.3! 
197.68 
19»*50 
1?**"^ 
1110*03 
»12T*1P 
lies. 2? 


153.66 

166.60 
l?->*59 
145*««S 

»«vc*ei 

1*^*12 

14f *46 
151*16 
143*01 
152*41 

166.86 
153.82 
l*t .67 
1*1.79 
J*2.50 
»5<»*36 
137*59 
1*1*68 
167*08 
179, C3 
130,91 
1*7,63 
1*C,33 
14(,64 
147,29 
13fi.C3 

i*e.;o 

159.16 
139,53 

13f  ,49 
13'^. 8C 
1*4*64 
15f .50 
142.48 
14^*51 
l*i. Jfc 
*5':.13 
140,13 
«5fe,o2 
S5'..«" 
152.1* 
15C.^9 
15*. 37 
1*^.76 
148.21 
1*^.77 
1*2. »3 
1».1.35 
15b. 02 
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•  ••    OISAFiLtn    ••• 
KAST     A  •  AST    f- 


186.26 
1128.35 

»t7.35 

1^2.6* 
115*. «8 

186.86 
1111.99 

IP*. 29 
1118. 6C 
1117,99 

19J,27 
1122.61 
111?. 92 
1106.35 
1119.91 
1129. *f- 

197. 8t( 
1167. o« 
1135.1? 
11=:*. 13 

185.9* 

lite. 9* 

1157,35 
11 £1,40 

172,00 
1114,53 
l.'»28,9t. 
llf P.67 

JOfc,89 

$og,00 
1166, i^l 

158, O"* 
1151,88 
1109.61 
1120.05 
i:i  J.2:* 
1151.47 
nil'.  11 
J1C4.49 

198. 7f 
1129.1* 

595, 4b 
1116,76 

19P,18 

151.1* 
IICB.*** 
11C9.7* 
1151.18 
1110,36 


ltr*8* 
t6?,7? 

i*r,^» 

15(.,C7 
it7,49 

it:. 29 

S49.9fe 
1=1.64 
•57.06 
J  7  J.  75 
»5f^.7? 
•5'=.*2 
*'.7.65 
157.87 
'!:2.e5 
J6f  .C6 
160.3* 
1*5.71 

if;9.f  0 

lie*. 58 
151.14 
!fc*.75 
1.55.30 

3,56. 2o 
157.97 

«52.4f 
507.67 

«fc=».75 
i*«.*l 
J51  .29 
558.37 
5*3.** 
56*. 72 
5.55.82 
5^2.85 
15*. 30 
St5.1* 
5  55.7? 
^67.22 
1 6>.  .  8 1 
5*-5.95 
<*&.?2 
•81  .9* 

«20.;* 

S53.1? 

560.21 
»»6.59 
•61.24 

550.99 


a. 

B 

"5" 

e 


I- 

OB 

01 


I- 

i 
S 


TABLB  2 
STAIDAKDIZBD  PU  CAPITA  RATSS  OP  PAYMIilT 


state:  tcxas 
county  name 


PART  A     PART  B 


LAVACA ...••••••  S82.49  tSS.8% 

LCON. .•••.•. »119.99  S43.33 

Llf^CSTONE... tl03.12  t40.14 

LIVE  OAK S101.49  SS8.37 

LOVING tll7.!i8  S«6.49 

LTNN Sl3e.20  S54.9S 

*4C  LENNAN S72.49  $39.28 

HADISON. .••..•••.•••  S127.45  S45.30 

"ARTIN. S100.42  S4S.34 

MATAGORDA «128.11  S«8.21 

MEDINA..............  S107.71  $60.50 

MIDLAND $101. S7  $53.88 

MILLS...............  $97.65  $40.54 

MONTAGUE $81.09  $38.47 

MOORE... ...... ......  $90.69  $46.70 

MOTLEY..............  $117.48  $48.44 

NAVARRO $78.31  $47.27 

NOLAN $114.04  $46.38 

3CHILTREE $115.93  $49.19 

ORANGE $162.03  $63.70 

PANOLA $102.57  $43.14 

PARMER $78.89  $34.12 

POLK $109.08  $48.48 

PRESIDIO............  $86.10  $43.96 

RANDALL.. ...........  $89.85  $48.70 

RE AL. ........  a  ..... •  $88.36  $47.92 

REEVES.. $107.51  $45.76 

"OBERTS $106.18  $37.78 

ROCKyALL $130.99  $64.52 

RUSK $93.34  $42.02 

SAN  AUGUSTINE $98.80  $40.87 

SAN  PATRICIO $106.95  $59.27 

SCHLEICHER $187.07  $56.81 

SHACKELFORD $101.20  $45.89 

SHERMAN.............  $86.09  $47.40 

SOMERVELL $115.80  $38.40 

STEPHENS $98.72  $43.47 

STONEUALL $117.97  $50.39 

SWISHER $96.39  $48.27 

TAYLOR $97.83  $46.08 

TERRY $136.27  $57.80 

TITUS $119.62  $48.47 

TRAVIS $103.28  $59.90 

TYLER $119.47  $48.80 

UPTON $90.26  $43.93 

VAL  VERDE $93.42  $46.87 

VICTORIA $112.34  $58.83 

I'ALLER $139.63  $55.75 

WASHINGTON $93.03  $44.15 


•••  DISABLED  ••• 
PART  A     PART  8 


$105.58 

$116.94 

$47.34 

$85.25 

$222.28 

$150.06 
$69.66 
$95.18 

$108.86 
$168.48 
$112.51 
$115.30 

$42.93 

$78.32 
$119.79 
$175.72 

$76.09 
$130.54 
$178.23 
$192.69 
$111.57 

$82.48 
$134.57 

$71.72 
$129.24 

$57.50 
$106.86 
$152.82 
$163.96 

$86.67 

$89.11 
$110.70 

$79.84 

$76.83 
$125.68 

$95.38 
$123.69 

$83.18 
$145.80 

$82.18 
$169.60 
$158.38 

$90.03 
$118.38 
$114.29 

$83.20 
$161.04 
$149.04 

$71.48 


$47.20 
$49.97 
$22.47 
$62.19 
$130.25 
$64.57 
$46.98 
$50.16 
$59.38 
$69.92 
$69.77 
$70.54 
$26.64 
$43.08 
$75.75 
$81.02 
$50.23 
$52.45 
$75.01 
$91.22 
$54,27 
$39.66 
$65.15 
$29.28 
$72.76 
$49.61 
$52.69 
$88.30 
$97.46 
$50.05 
$41.74 
$64.38 
$48.62 
$43.22 
$67.90 
$35.18 
$58.28 
$56.91 
$65.92 
$43.07 
$68.11 
$56.17 
$56.53 
$55.63 
$66.75 
$49. «2 
$81.96 
$60.60 
$35.05 


STATE:  TEXAS 
COUNTY  NAME 


»••••  AGED  •••••• 

PART  A     PART  B 


LEC $94.42  $41.04 

LIBERTY $153.3?  $62.78 

LIPSCOMB... $114.42  $47.53 

LLANO $88.23  $45.97 

LUBBOCK $133.31  $58.28 

MC  CULLOCH $87.03  $41.62 

MC  MULLEN $120.48  $71.32 

MARION..............     $92.67  $41.83 

MASON. ..............     $f>4.78  $45.07 

MAVERICK $95.2?  $50.CO 

MENARD. $100.60  $46.79 

MILAM. ..............     $92.73  $41.85 

MITCHELL $99.39  '  $40.49 

MONTGOMERY $150.37  $67.74 

MORRIS..... $113.17  $49.00 

NACOGDOCHES $130.92  $53.49 

NEWTON $128.29  $50.87 

NUECES $134.74  $70.49 

OLDHAM $107. 5«  $46.40 

PALO  PINTO $107.17  $*1.54 

PARKER $96.26  $43.97 

PECOS*..............  $104.67  $38.16 

POTTER $100.61  $51.20 

"AINS $117.38  $49.74 

REAGAN $126.02  $62.66 

RED  RIVER $108.68  $38.74 

REFUGIO $105.27  $50.22 

ROBERTSON $88.47  $42.76 

RUNNELS $87.86  t4P.80 

SABINE $113.02  $43.73 

SAN  JACINTO $151.81  $67.00 

SAN  SABA.... $95.58  $44.87 

SCURRY $149.9?  $49.58 

SHELBY $118.47  $4$. 84 

SMITH...... $87. Bn  $48.49 

STARR $55.91  $37.25 

STERLING $76.41  $40.71 

SUTTON $120.50  $62.41 

TARRANT.... $111. 3<«  $55.24 

TERRELL $104.09  $45.41 

THROCKMORTON $184.2?  $66.83 

TOM  GREEN $95.49  $53.24 

TRINITY $98. 3(  $47.32 

UPSHU $89.61  $42.26 

UVALDE $98.00  $51.38 

VAN  2AN0T $100.98  $48.27 

WALKER $148.0?  $67.39 

WARD. $134.45  $55.15 

WEBB $86.8?  $53.11 
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•••   DISABLED    ••• 
PART    A  PART    B 


$103*93 

$171.16 

$107.66 

$78.23 

$138.65 

$86.34 

$94.04 

$83.84 

$52.44 

$76.00 

$174,31 

$74,79 

$109.35 

$169.10 

$135.46 

$135.77 

$122.57 

$148.26 

$109.81 

$118.31 

$111.53 

$142.90 

$108.57 

$123.10 

$151.03 

$127.54 

$112.10 

$89.48 

$102.58 

$112.26 

$168.06 

$98.39 

$163.70 

$109*56 

$112*7? 

$58*55 

$124*75 

$171*10 

$137.41 

$134.87 

$295.72 

$88.70 

$139.68 

$111.36 

$128.00 

$115.83 

$158.56 

$130*97 

$72.45 


$53.80 
$78.34 
$35.64 
$52.67 
$64.55 
$39.72 
$54.27 
$41.85 
$40*89 
$46.95 
$90*65 
$39*62 
$48.49 
$84.37 
$54.12 
$62.55 
$55.78 
$84.50 
$43.28 
$55.80 
$63.26 
$74.32 
$67.27 
$58.11 
$83.66 
$48.74 
$49.47 
$44.84 
$58.56 
$52.15 
$80.11 
$56.17 
$65.13 
*49*86 
$59.26 
$31.78 
$65.78 
$98.94 
$76.49 
$46.66 
$126.25 
$53.10 
$69.43 
$55.99 
$74.00 
$58.90 
$74.39 
$52.30 
$51.86 


< 
o 


2 

o 


OB 

o. 


B 

3 
C 
03 


50 

c_ 
(T 

CD 
03 

3 

» 
n 

OQ 

5" 

5' 

9 

CB 


TABLB  2 
STAMDARDIZEO  PER  CAPITA  RATES  OF  PAYMSMT 
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STATC:    TEXAS 
COUNTY    NANC 

WHANTON* •«•••••••••• 

yICHITA»«»»»»»«»*(** 
JILIACT************* 

uISC*«t************* 
VOAMUM** •«•••••••••• 

ZAPATA**«««*«*«««««* 

state:  UTAH 

dCAVCR ••••••• *•••••• 

C ACHC** ••••••••••••• 

0  ASSET Ta**  «•••«••••• 

DUCHESNE...... ••••«• 

StRFIELD************ 
IROM.... ...••..••••• 

KANE. ......... .••••• 

*40R6AN... •.•..*..«.. 
RICH..... .••■•••••.• 

SAN  JUAN.. .......... 

SEVlER  .............. 

T  OOE  LE........ ...... 

UTAH......... ....... 

WASH I  MS TON..... 

MEBER 

STATE:  VERMONT 

AOOISONi #«!.■••••••• 

CA(.COONIA 

ES9CX  «.•.*....•.•... 

SRANO  ISLE ••••••••• • 

ON AN6C ..t*********** 
RUT LAND •••••. ••.«••. 

rflNDHAN. .........•*. 

state:  virgin  islands 

ST'  CROIX.. 

state:    VIRGINIA 


»••••    AGED    •••••• 

PART  A     PART  B 


•••  DISABLED  ••• 
PART  «     PART  B 


S103.94 
S91.06 
«S0.50 
»97.77 
499.87 

tl36.30 

tss.n 


S122.92 

S6S.50 

S102.5S 

»92.5<» 

1113.78 

il03.46 

S94.a& 

190.59 

176. 9J 

SBO.SP 

184.84 

1101.62 

tia6.79 

189.93 

$97.32 


ties. 33 
1113.13 
1126.87 
1130.0: 
1117.27 
1113.53 
1118.51 


SS4.72 


ACCOfiACK.. 185.22 

ALEXANDRIA    CITY 1177.24 

ANELI* 1108.09 

APPOMATTOX 174.82 

AUGUSTA. 185.38 

9E0P0RD    CITY 171.32 

BLAND 1129.29 

BRISTOL    CITY 184.31 

SUCHANAN 1140.69 

9UENA    VISTA    CITY....  183.70, 

CAROLINE... tlZytik 


143.01 
152.02 
147.47 
S54.45 
135.22 
»55.6  3 
148.92 


•55.53 

138.30 
147.02 
140.07 
148.58 
149.26 
141.58 
143.96 
144.22 
134.59 
138.84 
14*. 71 
149.47 
146.29 
150.54 


142.98 
145.12 
$39.99 
146.61 
146.33 
144.07 
148.33 


123.11 


134.92 
185.88 
134.95 

129.98 
132.86 
128.48 
143.04 
136.14 
/160.91 
136.00 
144.96 


•117.62 
•106.05 

•69.97 
•108.89 
•101.16 
•105.78 

•57.27 


•110.36 

•83.95 

•139.33 

•111.80 

•73.96 

•104.89 

•153.15 

1133.53 

•217,16 

•55.39 

•95.21 

•104.22 

•111.32 

•96.10 

•119.77 


•93.79 
•91.84 
•112.72 
•126.49 
•116.31 
1106.28 
•164.67 


•69.93 


•106.90 

$225.57 

•120.09 
•79.47 

•129.80 
•79.70 

1117.33 
165.40 
193.55 
187.23 

1108.59 


•56.53 
•64.25 
•46.11 
•69.87 
•46.28 
•60.23 
•41,84 


•47.97 
•50.16 
•79.58 
•60.11 
•50.19 
•55.63 
•81.79 
177.40 
•150.20 
•29.76 
•51.03 
•52.93 
•64.43 
154.15 
•68.35 


•42.82 

•51. 3E 

•46.10 
•62.72 
•52.43 

•52.01 
171.96 


•23.56 


•48.25 

•117.14 
•46.43 

142.41 
152.68 
144.17 

151.84 
140.02 
156.40 
153.11 
148.65 


STATEI  TEXAS 

COUNTY  NANE 

yHEELER. .....*•••••• 

uILBARSER.. •...*.••• 

UlLLIANSON t»t*< 

U INNLER ....••*.••*•• 

U000..........****>< 

V0UN8... ......... ..I 

2AVALA. ........«•••• 

state:  UTAH 


.••«•  AGED  •••••• 

PART  A     PART  B 


•••  DISABLED  ••• 
PART  A     PART  B 


BOX  ELDER... 
CARBON.....* 

DAVIS 

ENERV. ...... 

GRAND....... 

JUAB........ 

PILLARO 

PIUTE 

SALT  LAKE..« 
SANPETE....' 

SUMMIT.. ...• 

UINTAH...... 

WASATCH. ..•• 
UAVNE 


»..•...• 


I • •• . • ^ 
t .....  4 


state:  VERMONT 

BENNINGTON.,, ,.»••»( 
CHITTENDEN. .....•••* 

FRANKLIN... ••,*•*,.* 
LAMOILLE.... •,,•#••• 

ORLEANS. .....•••••tt 

WASHINGTON ..,••••,•• 

U  I NOSOR... •••••••#•« 


STATE!  VIRGIN  ISLANDS 


ST  THOMAS-JOHN.^ 
state:  VIRGINIA 


ALBEMARLE •« 

ALLEGHANY.. ■« 

AMHERST...... ••••••• 

ARLINGTON • 

BATH • 

BEDFORD 

BOTETOURT 

BRUNSWICK 

BUCKINGHAM.........* 

CAMPBELL • 

CARROLL 


1120.89 

•109,76 

•T»,26 

•J?9.Ta 

•109,65 
•107t2* 
•100*98 


•87,58 
•125.82 
•112*93 
•106*21 
•107.34 
•1?5*98 

•89.31 
•102.33 
>103«09 

•99.05 
•113.29 
•101.27 
1109.98 

•94.89 


•123*41 
•124*63 
•120,84 

•123*92 

•117,21 

•94,34 

»119*7fi 


•51*33 


•93.13 

•124*95 

•71.48 

•150.72 

•171.02 

•86.41 

1110.28 

•102.21 

1100.53 

•78.59 

196.49 


•47.29 
•46.73 
•41.29 
•46.36 
•45.96 
•45.19 
•65.70 


•44.13 

•67,59 
155.92 
•55.60 
139.18 
146,66 
•38.70 
•42,08 
•53,56 
•44.38 
•45,96 
•51.49 
•46*93 
•46.26 


•52.63 
•47*48 
•42.91 
•53.14 
•36*07 
•39.49 
•50.23 


•19.74 


•47.21 
•47.58 
•29.48 
•78.42 

•45,79 
133.22 
139.26 
139.07 
•45.57 
129.90 
•33.27 


•156.28 
•136*72 

•87*09 
•143.01 
S10«*19 
•131.80 

•97,28 


•92,55 

•120,28 
•140.26 
•110,26 
•134.98 
181.85 
163.49 
•132.09 
1127,56 
1126.04 
•180*15 
•130.07 
•119.69 
1221.01 


•121.24 
•196.58 
•193*26 
•106.24 
•107.61 
•97.6* 
•109.86 


•53.31 


•137.24 

•187.24 

189.83 

1206.12 

•159.12 

•99.08 

186.26 

1112.21 

1102.43 

•78*06 

•100.55 


$58.22 
•57.65 
•53.11 
•64,36 
•§4.52 
160.35 
160.75 


•50.86 
162.26 
$77,29 
$52.82 
157.35 
•42.54 
•42.82 
•50.23 
170.95 
159.64 
•73.88 
•49.34 
•80.0? 
$63.96 


•63.25 

$68.83 
$59.86 
$51.56 
$45.29 
$57.76 
$57.63 


•20.65 


•84.45 

•68.74 
138.81 
•110.44 
•60.20 
155.09 
$42.37 
$49.73 
$63.58 
$38.94 
$45.53 
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TABLI  2 
STAVDABOIZKD  PBB  CAPITA  KATSS  OP  PAYMKHT 


STATC:    VIRSINIA 
COUNTY    NAME 

CNARLCS    CITY 

CHARLOTTESVILLE    CITY 

CHESTERFIELD 

CLIFTON    FORGE    CITY., 

C0VIN6T0N    CITY 

CULPEPER* 

DANVILLE  CITY 

OINWIOOIE 

FAUQUICR 

FLUVANNA 

FKANKL IN*« •••••••••« 

FREDERICKSBURG  CITY. 

GILES...... ........  a 

GOOCHLAND... 

GREENE.............. 

HALIFAX.. ....... ...a 

HANOVER  ............. 

HENR ICO............. 

HIGHLAND............ 

ISLE  OF  UIGHT 

KING  AND  QUEEN 

KING  WILLIAM 

LEE................. 

LOUDOUN 

LUNENBURG 

*4A0IS0N. ............ 

MANASSAS  CITY. 

MECKLENBURG 

MONTGOMERY 

NEW  KENT............ 

NORFOLK  CITY 

NORTHUMBERLAND 

NOTTOWAY 

PASC«*««**««*«««»««« 

PETERSBURG  CITY 

PORTSMOUTH  CITY 

POWHATAN 

PRINCE  GEORGE 

FUL  ASKl ............. 

R4PPAHANN0CK 

RICHMOND  CITY 

ROANOKE  CITY 

ROCKINGHAM 

*'LEM. .............. 

SHENANDOAH 

SOUTH  BOSTON  CITY... 
SPOTSYLVANIA 


••••••  AGED  •••••• 

PART  A     PART  B 


S123.28 

S94.Gt 
•130.07 
>121.«1 
S133.59 
S89.77 
S7a.43 
S101.77 
S121.06 
S132.69 
S122.85 
S96.18 
S112.23 
•106.86 
S109.46 
»109.61 
S87.56 
S81.27 
S129.51 
S129.24 
»9«.51 
S111.4S 
S142.3S 
S132.51 
>104.86 
S119.39 
»94.36 
<87.76 
»16A.«0 
t90.04 
»10«.12 
S136.17 
S153.43 
S11S.94 
S96.S6 
»111.2« 
S119.49 
S127.96 
S115.07 
»110.85 
S144.43 
S101.84 
S138.70 
tll6.94 
S71.09 
S94.0S 
S79.S8 
S84.30 
>92.18 


S39.83 

S50.22 

•52.81 

S46.37 

S45.33 

S44.90 

S36.48 

S36.97 

S48.45 

S76.n 

«49.45 

145.16 

S32.92 

•47.33 

•42.09 

•43.60 

•41.93 

•32. S6 

•48.51 

•54.63 

•32.82 

•50.61 

•48.85 

•48.42 

•46.12 

•56.31 

•36.39 

•41.79 

•  72.62 

•37.93 

•40.14 

•45.60 

•63.20 

•44.82 

•41.82 

•37.02 

•42.31 

•59.69 

•43.72 

•44.77 

•47.10 

•42.51 

•55.66 

•43.13 

•30.73 

•44.05 

•32.37 

•33.84 

•40.84 


•••  DISABLED  ••• 
PART  A     PART  B 


•68.69 
•145.11 
•140.45 
•137.71 
•104.18 
•82.42 
•95.66 
•94.24 
•133.58 
•173.95 
•124.41 
•99.12 
•94.28 
•127.48 
•89.41 
•118.74 
•148.83 
•102.75 
•166.46 
•190.04 
•85.01 
•102.30 
•115.97 
•158.23 
•88.24 
•166.16 
•83.52 
•78.62 
•280.09 
•100.67 
•116.39 
•147.54 
•179.46 
•132.86 
•47.78 
•99.89 
•123.09 
•145.27 
•100.26 
•138.44 
•164.26 
•83.07 
•159.19 
•129.90 
•82.78 
•129.14 
•84.80 
•118.56 
•109.56 


•44.98 

•97.13 
•69.79 
•62.39 
•46.31 
•48.35 
•51.85 
•34.29 
•57.02 
•10S.26 
•59.71 
•60.66 
•39.74 
•63.62 
•46.94 
•56.61 
•75.83 
•47.38 
•76.37 
•79.93 
•41.05 
•57.79 
•61.92 
•61.79 
•46.25 
•86.11 
•39.25 
•48.50 
•98.94 
•44.74 
•53.08 
•72.19 
•81.21 
•63.88 
•  47.A3 
•49.43 
•51.13 
•82.76 
•45.44 
•57.12 
•73.77 
•45.81 
•68.78 
•54.45 
•44.55 
•56.77 
•45.82 
•52.73 
•56.67 


STATE:  VIRGINIA 
COUNTY  NAME 

CHARLOTTE 

CHESAPEAKE 

tLARKc ••••••••*•* 

COLONIAL  HGTS  CIT 
CRAIG. ........... 

CUMBERLAND 

DICKENSON , 

tnPOK IA«**«««««««, 

FAIRFAX  CITY , 

FALLS  CHURCH  CITY, 
FLOYD...... ....... 

FRANKLIN  CITY..... 

FREDERICK 

GALAX  CITY.' 

GLOUCESTER 

GRAYSON 

GREENSVILLE 

HAMPTON  CITY 

HARRISONBURG  CITY. 

HENRY............. 

HOPEWELL  CITY 

JAMES  CITY 

KING  GEORGE....... 

LANCASTER 

LEXINGTON 

LOUISA** ••••*•••*• 

LYNCHBURG  CITY.... 
MARTINSVILLE  CITY. 
N ATHC  US •*••*••**** 

MIDDLESEX 

NlLSON************ 
NEWPORT  NEWS  CITY. 

NORTHAMPTON 

NORTON  CITY....... 

ORANGE.. .......... 

PATRICK........... 

PITTSYLVANIA 

POQUOSON  CITY..... 

PRINCE  EDWARD 

PRINCE  WILLIAM...., 

RADFORD  CITY , 

" I CHMOND* •••••••••< 

ROAN OK  E***********i 

ROCKBRIDGE 

RUSSELL...........) 

SMYTH............. 

SOUTHAMPTON 

STAFFORD.......... 


... 
.  .  . 
.  .  . 
Y.. 


••••»  AGED  •••••• 

PART    A  PART    B 


4     • 


•73.37 
•159.19 
•87.67 
•120.95 
•103.29 
•101.98 
•121.23 
•125.20 
•142.66 
•144.39 
•85.36 
•123.70 
•80.99 
•100.94 
•  105.01 
•ft4.86 
•129.48 
•101.11 
•66.78 
•103.37 
•134.17 
•86.26 
•125.17 
•93.63 
•70.43 
•107.39 
•83.47 
•91.92 
•100.88 
•105.42 
•94.24 
•96.59 
•83.89 
•161.15 
•104.37 
•106.97 
•68.67 
•102.67 
•90.33 
•153.37 
•136.43 
•142.11 
•86.02 
•73.78 
•115.90 
•122.19 
•80.38 
•111.06 
•109.66 


•27.39 

•63.52 

•34.95 

•49.93 

137.35 

•39.46 

•52.95 

•54.13 

•74.90 

•82.72 

•32.36 

•63.64 

•32.76 

•36.66 

•44.53 

•29.32 

•60.17 

•51.58 

•31.54 

•38.53 

•55.91 

•50.91 

•49.80 

•39.67 

•31.89 

•46.64 

•34.07 

•38.87 

•  4  ..88 

•40.48 

•38.23 

•50.37 

•33.77 

•58.37 

•46.49 

•34.76 

•30.13 

•51.64 

•32.37 

•77.44 

•46.26 

•50.77 

•36.91 

•32.11 

•44.50 

•41.19 

•30.29 

•52.73 

•48.39 
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•••    DISABLED    ••• 
PART    A  PART    B 


•71.13 

•165.44 

•115.69 

•124.01 

•145.04 

•56.83 

•80.73 

•158.68 

•165.77 

•204.77 

•109.32 

•144.01 

•86.95 

•92.94 

•122.89 

•ei.99 

•122.04 
•119.94 
•89.59 
•108.00 
•158.74 
•111.95 
•129.71 
•131.49 
•52.02 
•127.01 
•91.92 
•105.87 
•117.26 
•124.56 
•89.97 
•109.10 
•95.36 
•132.17 
•93.16 
•132.05 
•77.56 
•127.89 
•  104.24 
•209.00 
•162.90 
•115.65 
•122.99 
•98.74 
•97.71 
•98.90 
•84.72 
•129.57 
•150.21 


•30.48 
•82.23 
•46.16 
•  59.4  8 
•60.76 
•34.16 
•51.19 
•69.47 
•91.64 
•116.96 
•47.40 
•76.89 
•51.39 
•41.74 
•60.64 
•33.79 
•58.32 
•69.33 
•47.88 
«'>1.42 
•80.22 
•48.05 
•65.46 
•64.25 
•39.40 
•62.67 
•45.28 
•57.89 
•54.15 
•53.15 
•55.08 
•64.33 
S42.22 
$57.07 
•59.10 
•51.87 
•39.21 
•80.36 
•40.26 
•116.29 
•60.97 
•69.57 
•59.78 
$47.61 
•50.91 
$48.46 
$38.76 
$64.98 
•75.71 
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TABL8  2 
STAMDAROIZBD  PER  CAPITA  SATES  OP  PAYMKHT 


STATC:    VIRGINIA 
COUNTY    Hunt 


A6C0    •••••• 

^AUT   A  PART    B 


STAUNTON    CITY S9S.07 

SURRV..«***.*******»  S104.94 

TAZEWELL •••  tl26»74 

UARREN S117.46 

rfAYNCSBORO  CITY S121.31 

UlLLlANSauRG  CITY...  tll2.33 

MISC S137.01 

YORK Sld4.6S 

state:  uashinston 

AOAlfS S126.44 

BENTON...... ........  S95.5S 

CLALLAM. ............  S95.59 

COLUMBIA S114.62 

DOUGLAS S98.17 

FRANKLIN Sill. 77 

GRANT....... S105.9S 

ISLAND..............  S98.51 

KING................  tl29.05 

KITTITAS S99.6S 

LEUIS S104.4S 

<«ASON S112.02 

PACIFIC SlST.eS 

PIERCE. .....••••••••  SlOl. 22 

SKAGIT..............  S124.91 

SNOHOMISH tl20.67 

STEVENS. Slices 

WAHKIAKUM.....^.....  S99.16 

WHATCOM $86.30 

YAKIMA S107.14 

STATE:  M.  VIRGINIA 

BARBOUR tl2l.«4 

BOONE. S120.91 

BROOKE.... S1G3.72 

CALHOUN S117.S3 

O0DORIO6E S95.12 

GILMER..............  S9G.B8 

6REEJV6RIER S102.2A 

HANCOCK S194.97 

HARRISON.... S110.73 

JEFFERSON...........  $104.49 

LEWIS S94.42 

LOGAN S132.42 

MARION S94.93 

MASON..... S122.(9 

••INERAL ••••  S13S.92 

MONONGALIA..........  S121.94 

MORGAN...... S90.S8 


$35.83 

$43.86 
$55.61 
$45.62 
$44.67 
$56.41 
$53.64 
$52.44 


$57.94 

$50.94 
$51.77 
$47.20 
$57.99 
$51.58 
$53.65 
$49.86 
$60.57 
$48.44 
$52.05 
$54.89 
$51.79 
$58.29 
$57.83 
$54.79 
$47.98 
$43.01 
$49.66 
$48.47 


$32.96 

$43.67 
$45.29 
$38.4  8 
$34.82 

$13.67 
$47.73 
$^2.60 
$42.85 
$36.29 
$33.80 
$57.82 
$32.10 
$39.50 
$39.38 
$48.67 
$35.22 


•••  DISABLED  ••• 
PART  A     PART  P 


$107.79 
$98.67 
$117.21 
$157.65 
$141.07 
$149.50 
$109.50 
$102.46 


$120.48 
$107.13 
$109.11 

$92.69 

$88.03 
$124.47 
$103.10 

$88.42 
$152.80 
$103.33 

$89.95 

$89.68 
$135.16 

$97.93 
$128.32 
$132.13 
$108.88 
$119.29 

$85.42 
$115.52 


$91.10 
$83.46 

$196.60 
$83.50 
$60.50 
$88.50 

$88.21 

$214.84 

$86.29 

$102.68 

$80.39 

$<*6.37 

$98.03 

$116.51 

$113.33 

$120.36 

$97.61 


$49,55 
$40.94 
$64.76 
$76.56 
$66.90 
$71.41 
$52.47 
$59.31 


$62.97 
$64.88 
$64.75 
$48.13 
$60.71 
$60.31 
$58.17 
$53.12 
$77.84 
$55.98 
$57.25 
$53.21 
$61.90 
$6'».54 
$69.25 
$70.94 
$60.78 
$62.81 
$58.33 
$61.63 


$40.14 
$40.23 
$59.94 
$28.12 
$27.27 
$36.71 
$46.62 
$70.49 
$43.14 
$43.59 
$55.36 
$56.67 
$41.85 
$46.62 
$40.74 
$54.65 
$49.03 


state:  VIRGINIA 

COUNTY  NAME 


•SUFFOLK  CITY 

SUSSEX 

VIRGINIA  BEACH  CITY. 
WASHINGTON 

mestmorclano 

WINCHESTER  CITY..... 
WYTHE • 


state:  WASHINGTON 


ASOTIN... • 

CHELAN 

CLARK 

COWLITZ 

FERRY..... i 

GARFIELD 

GRAYS  HARBOR 

JEFFERSON........! 

KITSAP...........! 

KLICKITAT........! 

LINCOLN 

OKANOGAN 

PENO  OREILLE 

SAN  JUAN.. 

SKAMANIA 

SPOKANE < 

THURSTON 

WALLA  WALLA 

WHITMAN • 


state:  W.  VIRGINIA 

BERKELEY...* 

BRAXTON 

CABELL 

CLAY..............! 

FAYETTE. .....•••••! 

GRANT 

HAMPSHIRE.........! 

HARDY.............! 

JACKSON 

KANAWHA...........! 

LINCOLN 

HC  DOWELL 

MARSH ALL. .....••••• 

MERCER...........*! 

MINGO 

MONROE 

NICHOLAS .....< 


'••••  AGED  •••••• 

PART  A     PART  B 


8115.16 
8126.22 
|kl43.91 

$71.64 
$130.3* 

$86.68 
8141.21 


S104.3') 

$95.86 
i$100.92 
$116.10 
$137.51 
$119.59 
$112.10 
$101.41 

$88.51 
$124.67 
$102.58 
$110.20 
$110.79 

$88.78 
$126.04 
$111.36 

$88.19 
$117.50 
$108.76 


$107.26 
$81.98 

$85.52 

$96.82 

$118.44 

$98.17 

$96.80 

$77.29 

$79.65 

$137.54 

$84.06 

$121.35 

$185.79 

$124.91 

$119.95 

$98.02 

$94.01 


$50.26 
$46.11 
$69.18 
$31.35 
$51.75 
$36.70 
$41.53 


$50.00 
$56.51 
$53.55 
$49.93 
$53.02 
$48.46 
$53.40 
$52.38 
$57.24 
$46.00 
$54.13 
$50.98 
$48.31 
$48.01 
$49.29 
$56.73 
$54.16 
$54.77 
$49.58 


$40.53 
$32.67 
$39.19 
$36.14 
$40.27 
$36.62 
$38.56 
$32.49 
$30.42 
$47.72 
$38.30 
$59.63 
$45.93 
$57,89 
$52.18 
$47.99 
$45.25 


Pas*  34  of  36 


•••    DISABLED    ••• 
PART    A  PART    6 


$136.51 
$113.93 
$182.04 
$78.72 
$150.38 
$101.34 
$127.73 


$94.94 
$107.72 
$100.06 
$117.92 
$100.87 

$94.79 
$106.78 

$86.84 

$96.17 
$122.12 
$125.54 
$131.69 

$93.56 
$133.02 
$143.35 
$111,14 

$84.74 
$128.06 
$102.83 


$106.99 
$57.56 
$76.83 
$66.52 
$94.05 
$81.07 
$84.49 
$72.82 
$84.86 

$137.52 
$62.19 
$79.06 

$190.54 

$114.92 
$81.59 
$71.59 
$80.55 


$66.55 
$55.26 
$95.48 
$40.55 

$65.71 
$45.51 
$49.52 


$53.70 
$69.64 
$56.24 
$64.69 
$49.10 
$72.80 
$60.39 
$55.82 
$69.74 
$56.89 
$87.12 
$70.60 
$55.78 
$77.58 
$73.03 
$71.47 
$58.55 
$66.48 
$53.79 


$48.85 
$24.01 
$43.55 

$35.62 
$51.63 
$35,99 
$40,09 
$29.73 
$39.76 
$54.51 
$35.09 
$48.06 
$58.56 
$61.57 
$48.98 
$53,13 
$42.90 
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STATC:  M.  VIRSINU 
COUNTY  N«NC 


OHIO 

PLCASitNTS. 
PUCSTON... 
4ALCI6H.., 
RITCHIt... 
SUNMCRS... 
TUCRCR.... 
UPSHUR.... 
WCBSTCR... 

WIRT 

WV0NIN6... 


STATC:    HISCONSIN 


AOAHS , 

8«RR0N 

9R0UN 

BURMCTT..., 

CHlPPtN*.. 

COLUNBU... 

OMC 

DOOR 

OUNN....... 

FLORCNCe... 
FORCST...., 

SRCCN 

IOWA 

JACRSON.... 
UUNCAU..... 
RCM«U*ICC... 
LAFATCTTC. 
LINCOLN.... 
^likRATHON... 
dAROUCTTE*. 
XILWAUKCC. 

OCONTO 

OUTASANIC, 

PtPtH 

POLR 

PRICE 

RICHLAND... 

ROCR 

SAUR 

SHAWANO.... 

TAYLOR 

VCRNON..... 
WALWORTH.., 
WASHINGTON. 
WAUPACA..., 
WINNCBASO., 


••••••  Aseo 

•••  DISABLED  ••• 

PART  A 

PART  B 

PART  A 

PART  B 

•1A6.S9 

$41.93 

•207.44 

$59.78 

S124.62 

$37.74 

$74.96 

$34.15 

S91.83 

$34.92 

$73.64 

$37.31 

S91.32 

$43.74 

$69. «• 

$37.69 

<9A.A£ 

$32.14 

$87.47 

$40.45 

S104.17 

$47.90 

$109.72 

$52.53 

S110.2S 

$42.41 

$74,75 

$42.69 

S67.79 

$31.31 

$59.31 

$30.43 

»8A.78 

$38.24 

•61.31 

$37.69 

•100.S2 

$35.22 

$103.31 

$34.03 

S129.A4 

$40.71 

•76.03 

•43.16 

S1S0.99 

$46. •• 

•145.69 

$55.98 

•104.71 

$38.06 

•102.18 

$45.57 

S108.84 

$38.34 

•127.74 

$60.86 

tl27.S3 

$37.88 

•137.97 

$46.70 

«117.*» 

$44.30 

•116.16 

$60.25 

S118.73 

$42.49 

•133.70 

$56.16 

>109.72 

$47.16 

•133.98 

$69.67 

$117.77 

$43.40 

•116.46 

$55.32 

$89.75 

$38.95 

•90.^4 

•50.18 

$10S.32 

$36.63 

•111.84 

•51.86 

$97.8A 

$38.14 

•88.61 

•51.55 

$90.58 

$33.46 

•114.20 

$56.39 

$87.79 

$33.38 

•98.32 

$47.34 

$124.86 

$40.04 

•99.06 

•43.89 

$106.«e 

$40.08 

•98.51 

••7.0V 

$117.35 

$36.83 

•128.27 

•47.09 

$115.33 

$38.24 

•132.92 

•55.40 

$12«.67 

$42.92 

•154.46 

•63.92 

$102.45 

$42.22 

•99.70 

•50.48 

$10&.19 

$41.77 

•112.25 

•57.07 

$181.44 

$63.45 

•201.15 

•88.41 

$102.99 

$35.48 

•101.84 

•42.20 

$118.24 

$41.53 

•135.19 

•60.83 

$89.32 

$41.85 

•107.66 

•61.33 

$130.27 

$40.93 

•128.64 

•53.92 

$107.91 

$39.44 

•117.91 

•48.77 

$85.87 

$34.63 

•85.24 

•45.51 

$106.86 

$44.46 

•119.03 

•55.48 

$111.34 

$44.43 

•119.22 

•54.32 

$84.77 

$36.04 

•101.50 

•49.47 

$109.39 

$39.90 

•98.36 

$49. 21 

$80.50 

$34.07 

$88.23 

$44.18 

$126.03 

$42.20 

$170.69 

$57.42 

$124.17 

$47.59 

$124.00 

$61.88 

$91.36 

$33.42 

$94.26 

$44.83 

$129.99 

$43.74 

$147.77 

$72.42 

TABLE  2 
STAaOAIOXZID  PES  CAPITA  RATU  OP  PAIMEIT 


STATE:    W.    VIROINIA 
COUNTY    NAME 


A6E0    •••••• 

PART    «  PART    B 


PENDLETON. ••••••••••           S69.34  $30.37 

POCAHONTAS..*. $91.47  •34.00 

PUTNAM • •113.96  •40.85 

RANDOLPH •95.13  ^40. 08 

ROANE... ••••••••••••     ^98. 64  •30.43 

TAYLOR ^100.29  $37.27 

TYLER. ..••••••. $96.41  $30.17 

WAYNE • •  $82.52  $35.60 

WET?EL $119.93  •34.72 

WOOD. ...••••••••••••  ^122. 84  »41.5S 


state;  WISCONSIN 


ASHLAND. •102.69  •36*34 

BAYFIELD • •  ^114. 76  •39.10 

BUFFALO. ...•• ^89. 60  •41.74 

CALUHET S109.67  ^35. 79 

CLARK. ..•••• •95*96  •36.27 

CRAWFORD...*.*......  •lO^.SS  •38.67 

00D6E ********  8105.82  ^41. 19 

00U6LAS ...*•  ^146*50  ^44*97 

EAU  CLAIRC »120*88  •48*76 

FOND  OU  LAC •109*03  ^42. 59 

6RANT •109.43  •37.44 

6REEN  LAKE ^119*63  •41*77 

IRON *.*  •120.38  ^38. 16 

JEFFERSON 8109*66  ^41*53 

KENOSHA •164*08  $54*87 

LA  CROSSE ******     $99*46  $49*06 

LANCLAOE. ..***••****  $105*89  $42*97 

MANITOWOC *..  $117.87  $41.33 

MARINETTE ****••     $93*12  $30*89 

MENOMINEE $101.10  $47.98 

MONROE. *•*•***• $91.95  $37.52 

ONEIOA $119.65  $44.49 

OZAUKEE $147.18  $50.58 

PIERCE **•• •102*17  $39*47 

P0RTA6E.*......*****  $116*39  $39.41 

RACINE * $124.15  ^49*83 

ROCK •117*71  •46.78 

ST  CROIX 8117.69  S39.3S 

SAWYER. ..**•  »122.91  ^41*65 

SHE80Y6AN*. ...******  8113.39  •35.83 

TREMPEALEAU S87.38  >38.80 

VILAS... »131.38  ^45. 45 

WASHBURN ^152. 03  $43.00 

WAUKESHA ^144. 76  $52.46 

WAUSHARA..... $126. 4H  $41.01 

WOOD $106.73  $44.09 


Pas*  35  of  36 


•••  DISABLED  ••• 
PART  A     PART  B 


•82.74 
•90.43 

•105.62 
•85.80 
•70.48 

•112.37 
•75.72 
•6^.44 

•108.89 

•121.32 


•131*93 

•114.87 
•81*53 

•105.02 

•76.66 
•127.40 
•103.09 
•141.98 
•139.60 
•123.10 
•116.41 
•129.81 

•89.93 
•107.31 
•187.94 
•127.20 

•87*14 
$147.21 

$80*84 
$111.00 

$86.62 
$120.39 
$188.82 
•108.00 
•116.99 
•150.31 
$128.50 
$111.68 
$125*92 
•148*42 

•91.46 
•158.62 
$126.90 
$178.65 
$110.26 
$106.45 


$29.28 

$40.42 
$44.56 
•42.24 
$27.37 
$46.06 
$34.76 
$35.95 
$37.97 
•51.06 


•92.49 

$45.66 
•48.87 

$58.37 
•41.74 
•54.09 
$51.57 

$49.18 
$62.07 
•56.28 
$49.26 
$61.48 
•36.98 
•48.76 
•76.74 
$73.49 
$56.23 
•62.96 
•37.47 
•57.69 
•45.09 
$54.78 
$73.50 
$56.21 
$49.96 
$78.80 
$63.79 
$48»«8 
$53.64 
$60.32 
$45.80 
$61.66 
$42.18 
$76.94 
$49.81 
$55.11 
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state:    MVOMINfi 

••••••   A6E0 

COUNTY   NAMC 

^ART   A 

PART    B 

•lbant.... •< 

>         S121.19 

SS0.73 

CANPBCLL 

S13S.35 

SS2.16 

CONVCRSC 

S99.99 

»4e>07 

FNCMONT..... •• 

tl««.35 

»50,69 

HOT    SPRINGS 

S129.70 

»46.97 

L«K*MIC 

»1I2.05 

S49.16 

NATRONA 

S11S.12 

»«6.93 

PARK 

>           SS6.65 

$«6.66 

SHERIDAN 

»81.3S 

S36*«6 

SUCCTUATCR 

S117.77 

S49.08 

UINTA < 

S1I2.67 

»49.92 

rfCSTON 

»        *lt5.32 

»41.66 

state:    6UAH 

AGANA 

>           SS9.81 

$1«.9S 

A6AT 

,           S53.ai 

«1«.95 

BARRI6ADA ..••< 

>           S53.S1 

S14.95 

OCOEDO 

.           S53.81 

S14.9S 

NAITE 

.           SS3.81 

tl*,95 

NERIZO 

SS3.81 

•14.95 

CRDOT •.... 

,           »S3.81 

«1*.95 

SANTA   RITA 

SS3.81 

S14.9S 

TALOFOFO 

»           SS3.81 

•14.95 

TOTO.... 

.           SS3.81 

•1«.95 

ri60 

.           SS3.81 

•14.95 

TABU  2 

Pa««  3« 

of  36 

STAIDAKOIZBO  PKt  CAPITA  lATIS  Of  PAntOT 

•••    OISABLCO    ••• 

state:  wyoning 

••••••    »6E0 

•••    DISABLED    ••• 

PART    A 

PART    B 

.     COUNTY    NAME 

PART    A 

PART    B 

PART    A 

PART    B 

•«1 

•171.95 

•69.23 

BIG   HORN 

..         »118.32 

•47.41 

•109.40 

S56.48 

•151.54 

•57.17 

CARBON 

•142.17 

•44.36 

•173.37 

•76.01 

•iii.oe 

•91.86 

CROOK 

••         ^143. 92 

•41.70 

•92.04 

•32.15 

s> 

•108.21 

•50.82 

GOSHEN 

..         •116.38 

•39.41 

•119.14 

•48.63 

99 

•113.48 

•49.01 

JOHNSON 

..         ^104. 91 

•41.42 

•135.78 

•47.70 

•105.23 

•62.29 

LINCOLN 

•104.93 

•42.87 

•145.37 

•54.71 

•141.29 

•72.71 

NIOBRARA 

..            S96.44 

•36.80 

•144.95 

•49.04 

s 

•Its. 99 

•79.29 

PLATTE 

•112.67 

•42.99 

•133.22 

•66.33 

" 

•75.36 

•41.24 

SUBLETTE 

•124.64 

•46. 2< 

•120.50 

•46.89 

•151.47 

•62.01 

TETON 

..         •128.79 

«59.i5 

•181.88 

•119.80 

•103.70 

•64.80 

WASHAKIE.......... 

..         ^109. 67 

•46.24 

•106.99 

•54.12 

•126.91 

•62.02 

state:    GUAM 

is 

z 

o 

•105.30 

•49.96 

AGANA    HEIGHTS..... 

•53.81 

•14.95 

•108.78 

•52.25 

>j 

•104.52 

•52.18 

ASAN 

•53.81 

•14.95 

•75.60 

•49.19 

•-«. 

•112.17 

•5S.05 

CHALAN   PAGO....... 

•53. SI 

•14.95 

•119.37 

•63.86 

e 

•99.37 

•45.19 

INARAJAN. • 

..        »53.ei 

•14.95 

•91.64 

•39.57 

•116.31 

•54.03 

HANGILAO • 

..            >53.81 

•14.95 

•100.80 

•45.32 

•126.00 

•54.03 

M0N6N0N6.......... 

..           »S3.81 

•14.95 

•94.50 

•47.89 

QD 

o. 

•60.48 

•29.27 

PITI 

..            •53.81 

•14.95 

•137.46 

•70.24 

B3 

•100.80 

•46.83 

SINAJANA..... 

..           ^53. SI 

•14.95 

•99.69 

•43.90 

•98.61 

•49. •! 

TANUNING 

..            $53.61 

•14.95 

•103.77 

•47.89 

"o* 

•117.82 

•47.46 

UNATAC... 

..            S53.81 

•14.95 

•98.61 

•45.81 

P3 

•108.00 

•51.86 

VONA • 

..            »S3.81 

•14.95 

•100.19 

•51.51 

P 
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bT4TE 

ALASKA 

«^I?0'iA 

A<<KA*;$AS 

CALIFORNIA 

COLO'AOO 

COMUflCTICUT 

CtLAWA^C 

?1ST.    OF    COL. 

«L9<»I0» 

GCOP.CIA 

HAWAII 

IDAHO 

TLLl'.OIS 

INDIANA 

KWA 

KAVSAS 

><'"NTUCRT 

LOUISIANA 

"AINE 

^AKYLANU      . 

r'ASSACHtiSCTTS 

"ICHIGAM 

"INVrSOTA 

-!SSISSI»'PI 

•  :^<;''u«i 

•ONThNA 

»'E?»K«?KA 

SrVAOS 

vr^  M)*(PSHlRe 

Nf^  JtRSEY 

NC*  "EXICO 

•.C«  YORK 

M.  CIOOLINA 

^.  OA'<nT« 

OHIO 

OKLAHOMA 

OREGON 

Pr\\$YLWANI» 

PUERTO    RICO 

B«0OE    ISLAND 

S.    CAROLINA 

$.    C»KOTA 

TFNNESSCC 

TEXAS 

UTAH 

VLR^ONT 

VIRGIN    ISLANDS 

VIRGINIA 

.AS'^:•J6T0^ 

V.    VIRGINIA 

WTSCONSIN 

.TOEING 

GUAM 


TABLE   3 

PER  CAPITA   RATES   OF   PAYMENT  FOR  MEDICARE   ENR0LLEE3 

WITH 

ENO-STAGE  RENAL  DISEASE 
PART  A  PART  H 


1496.19 
Sl«004.21 
1699.71 
»AA«.?9 
S«43.36 
4596.32 

»7S6.ei 

«899.63 

«1. 207.67 
»fc5p.9f 
»58A.P9 
$957.16 
S696.B7 
»7B4.63 
»e3«»,lA 
S643.34 
S896.S7 
S879.?9 
S58P.1A 
»9e2.«3 

tl.19C.24 
J775.67 

si*C*>5.65 

»1»51?.73 
S389.06 
S706.A4 
t790.73 
«662.32 
J7R9.68 

ll.007.77 
1671.35 
S714.94 
1651.68 
1603.12 

ll.294.6A 
S76R.00 
t61R.80 

11.331.94 
1793.28 
1245.77 
1969.39 
1613.34 

11.469.46 
1545.63 
1649.94 
$571.47 
$987.80 
1285.66 
1624.85 
178A.05 
164().08 

11*176.03 
14B4.31 
1740.23 


$1,084.21 

$1*686.60 

$1*740.21 

$1*202.31 

11.725.98 

11*543.55 

11*582.24 

$1*563.54 

$1,732.26 

$1.59<».6I 

$1*495.69 

11*917.67 

11*144,78 

11. 67?. 74 

11.532.16 

11*073.69 

ll*5C0.r5 

11.237. 96 

11**58.44 

«l*317.f 5 

11*698.60 

11.252.04 

11.485.79 

11.383.':.l 

11.633.12 

11*314.64 

$1*214.12 

$1*145.43 

i:*87C.87 

11, 529. OS 

11.685.93 

ll*28P.t5 

11*530.15 

11*406.36 

11.34e.3«> 

$1.426.f;3 

$1*153.85 

11*536.1? 

11. 737.26 

SI, 437. Of 

H*74f  .C2 

11.590,50 

11.350.27 

ll*3Pe.73 

ll.f.?J.82 

11. 350. 'P 

l!,3b°.C<i 

11.6'".?' 

11. 54.-.!'^ 

ll,18w.7<. 

11.45T.97 

11.3i7.°: 

11.15«'..lo 

11,806.95 
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Thursday 
January  10,  1985 


Part  VI 


Office  of 
Management  and 
Budget 


Budget  Deferrals;  Notice 


Feiieral  Register  /  Vol.  50.  No.  7  /  Thursday.  January  10.  1985  /  Notices 

OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Budget  Deferrals 

To  the  Congress  of  the  United  States: 

In  accordance  with  the  Impoundment 
Control  Act  of  1974, 1  herewith  report 
two  new  deferrals  of  budget  authority 
for  1985  totaling  $11,000,000  and  Five 
revised  deferrals  now  totaling 
$5,405,581,139.  The  deferrals  affect 
International  Security  Assistance,  the 
Departments  of  Defense,  Health  and 
Human  Services.  State.  Transportation, 
and  the  United  States  Institute  of  Peace.  « 

The  details  of  these  deferrals  are 
contained  in  the  attached  report. 
RooaU  Reagan. 
The  White  House, 
January  4. 1983. 

■LUNQ  coot  1110-01-11 


J  A 


1985 


UMI 


p-— "'  I 


08S-2B 
OSS-38 


DSS-7A 
DtS-M 

D85-20A 

ots-iu 

DBS- 39 


CMWMUS  or  SriCIAL  NtSSAG* 

(in  thou»«nd«  of  dollar*) 


BODGBT 
IfgH AOTHORITt 

runds  Appropriatad  to  ttia  pcasldant 
Intatnational  Security  Asaiatanca 

Bconoaic  aupport  fund '      I   nnn 

Paacakaaplng  oparationa t.uuu 

Dapartaant  of  Oaf ansa  -  Civil 

Wildlita  Conaarwation,  Military  Raaarwationa 
Mildlifa  conaarwation l,l»i 

Oapartaant  of  Haalth  and  Buaan  Sarvieas 
Aatiatant  saccatary  for  Haalth 
Sciantiflc  activitlaa  ovaraaaa 
(apacial  foraign  currency  progra*) l.OiJ 

Oapartaant  of  Stata 

luraau  for  Rafugaa  Prograaa 
United  Statea  aacrgcncy  refugee  and 
Migration  aasistance  fund 33,081 

Oapattaant  of  Tcanaportatia« 

federal  Aviation  Adainiatration 
Pacllitiea  and  equipment  (airport 
and  airway  truat  fund) i,i»u,xo^ 

Dnitad  Stataa  Inatituta  of  peace 
United  statea  Inatituta  of  Peace «,000 

Total,  defaccala 5,416,181 


•OMIAH  or  SPBCIAL  MBSSAGBS 

roB  py  i*ss 

<ln  thouaand*  of  dollars) 


Poutth  special  ■asaage: 

Mew  items 

Beviaions  to  previoua  special  aaaaages 

Effects  of  fourth  special  aeaaaga 

ABounts  fro*  previoua  special  Messages  that 
are  changed  by  thia  Mesaage  (changea  noted 
above) 

Subtotal,  taselssions  and  deferrals 

Aaounts  fro«  previous  special  aassages  that 
ate  not  changed  by  this  Massage 


Total  SMOunt  proposed  to  date  in  all 
special  Messages..... 


BB8CI8SI0HS 


PBP8KBAL8 

11.000 
726.996 
737,996 


4.678,185 
5,416,181 

7,529,203 
12,945,384 
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D8S-2B 

SUPPLEMENTARy  REPORT 
Report  pucauant  to  saction  1014(e)  of  r.L.  93-344 

Thia  raport  updataa  Dafarral  Wo.  D8S-2A  tranaalttad  to  tha  Congiaaa  on 
■ovaabar  29,  1984. 

Thia  ravislofl  to  a  dafarral  of  Punda  Approprlatad  to  tha  Praaldant  for 
Bconoaiic  aupport  incraaaaa  tha  aaount  pravioualy  raportad  aa  daCarrad  from 
$4,106,500,000  to  $4. 179. 732, SOS.  Thia  nat  ineraaaa  of  $73,232,508  la 
•ttributabla  to  unanticipatad  carryovar  of  unobligatad  balancaa  fro«  1984. 


OBTBIUIAL  or  BODGR  AOTBOUTY 
Raport  Puraaant  to  Saction  1013  of  P.L. 


Dafarral  Roi'DBS-aB 


93-344 


SSBCfl 

Funds  Appropriatad  to  the  pcasident 


fturaaus 

International  Security  Assistance 
Appropriation  title  and  ayabol: 


Bconoaie  Support  Fund  \/ 

114/51037 
1151037 
•11X1037 


6n  identification  codei 

11-1037-0-1-152 


Arant  prograa:  ~~ 

13: 1  Yea 

typa  Qt   account  or  fund: 


IZIl  "o 


Annual 


|~y|  Multiple-year  March  31,  1985 

(expiration  date) 

I^TTI  No-Year 

Coverage 

Appropriation 

CconOBic  Support  Fund,  1984-85 
EconoBic  Support  Fund,  19BS 
*Econoaic  Support  Fund,  No  Sear 


■e«  budget  authority.. 

(P.L.  98-473) 
Other  budgetary  ceaourcaa   *371.765.053 


$3,826,000.000 
*371.765.053 
Total  budgetary  taaourcea*$4 , 197 .765 .053 


Aaount  to  be  deferceds 
Part  of  year 

Bntire  year 


'$4,179,732.508 
0 


Legal  authority  (in  addition  to  sec. 
1013) < 

ITT  I  Antidef  iciency  Act 

I   I  Other 


Type  of  budget  authority! 

I  X  I  Appropriation 

I   I  Contract  authority 

I   I  Other 


Syabol 

114/51037 
1151037 
11X1037 


Aaount  Deferred 

$   280.500.000 

3.826.000.000 

73.232.506 

$4,179,732,508 


Juatificationt  Pursuant  to  tha  Foreign  Aaaistance  Act  (FAA)  of  1961,  aa 
amended,  the  preaident  is  authorised  to  furnish  assistance  to  proaote  economic 
or  political  atability  in  foreign  countries  on  such  teras  and  conditions  as  he 
aay  detcraine.  Under  Part  II.  Chapter  4.  of  the  Foreign  Assistance  Act.  the 
Secretary  of  State  is  reaponaible  for  policy  deciaiona  and  justifications  for 
such  econoaic  aupport  piograas.  including  the  countriea  and  aaounts  to  be 
provided.  Executive  Order  12163  of  Septeaber  29.  1979.  further  delegates  the 
President's  responsibilities  under  Chapter  4.  related  to  policy  decisions  and 
justifications  for  econoaic  aupport  prograas.  to  the  Secretary  of  State. 
Thaae  functiona  will  be  exercised  in  cooperation  with  the  Adainistrator  of  the 
Agency  for  International  Developaient.  These  funds  are  deferred  pending 
approval  of  apeciflc  loana  and  granta  to  eligible  countriea  by  the  Secretary 
of  State.  Thia  will  insure  that  each  approved  prograa  ia  consistent  with  the 
foreign,  national  security  and  financial  policiea  of  the  U.S.  and  will  not 
exceed  the  lialta  of  available  funds.  Thia  action  ia  taken  purauant  to  the 
Antidef iciency  Act  (31  U.S.C.  1512). 


1/ 


This  account  waa  the  aubject  of  aiailar  deferrals  in  1984 
(D84-24A,  D84-60,  and  D84-66) . 


•Reviaed  froa  previoua  report 
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Bstiaated  Prograa  Effect:     None 


Outlay  Effect;     None 


D«(«rtal  aoi  DBS- 38 


DBTBUUU.  or  WIDOT  AOnOUTV 
■•pert  VuisiMitt  to  Sactlon  101}  of  P.L.   •3-344 


085-7A 

SUPPLEMENTARY  REPORT 
Report  pur»u»nt  to  Section  1014(c)  o«  Public  Law  93-344 


Funds  Appropriated  to  the  President 


Sucasui 

I ntern* t i ona 1  Secur i t v  Ass i stance 
Appcopclattoa  title  and  syabol: 


Peacekeeping  Operations 
1151032 


JUBoiuit  to  be  oefcciadt' 
Part  of  year 

Bntite  year 


6m  Ifcnfciflcalioa  coST 

11-1032-0-1-152 


Brant  pcograat 


|— |Yea     |j5_|  «o 


Type  ol  account  or  I una? 

I IT"  I   Annual 

I   I  Nultiple-year 

I        I  ao-Tear 


(expiration  date) 


■•«  bodqet  aotbority $  44.000. OOP 

(P.L.  98-473 ) 

Other  budqetaryTeaourees  


Total  budgetary  reaourcea   44.000.000 


$  7.000.000 


Thia  report  updates  Deferral  Ho.  D85-7  transaltted  to  the  Congress  on 
October  1,  1984. 

Thi.  revision  to  a  deferral  of  Oepart-ent  of  »•«•""  ""f"* 8?°! 2ril7^?S 
funds  increases  the  aaount  previously  reported  as  deferred  fro«  *1 '127, 197  to 
fi;i»1.677.  This  increase  of  864,480  is  attributable  to  increased  estimates 
of  receipts  and  adjustments  In  unobligated  balances  brought  forward  on 
October  1,  1984. 


Legal  autbottty  (in  addition  to  sec. 
1013)1 

I »  I  Antidcficlency  Act 


1 I  Other_ 


Type  oc  budget  author ityi 

\'i     I  Appropriation 
I""*!  Contract  authority 
I    1  Other  


Jaatlticatloni  Pursuant  to  the  Poreign  Assistance  Act  of  19(1,  as  aaended 
(Part  II,  Chapter  «)  ,  the  president  is  authorised  to  furnish  aasistancc  to 
friendly  countries  and  International  organisations,  on  auch  teras  and 
conditions  as  he  >ay  deteraine,  for  peacekeeping  Operations  and  other  'programs 
carried  out  In  furtherance  of  the  national  security  Interests  of  the  United 
States.  The  funds  are  deferred  pending  review  and  approval  of  program 
requirements  by  the  president.  This  will  Insure  that  each  approved  program  Is 
consistent  with  the  foreign  and  national  aecurlty  policies  of  the  United 
States.  Thla  action  la  taken  pursuant  to  the  Antldef Iclency  Act  (31  U.S.C. 
1512). 

latlaated  prograa  Bffectt  Hone 

Outlay  Iffecti  Hone 
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0«f«rcal  Mos    «D85-7» 


Dcnxiuu.  or  bodgbt  aotboritt 

Report  Pursuant    to  Section  1013  of   P.L.    93-}44 


AteiCK: 

Departnver.t   of    Dgf 


■  ni>   -   ri  vi 1 


Bureau:  wildlife  Cons trvation. 

Military  Rp,spr\,- it  inn^         

Appropriation  title  and  Byabol: 

Wildlife  Conservation,  Army  -  21X5095 

Wildlife  Conservation,  Navy  -  17X5095 

Wildlife  Conservation,  Air  Force  - 
57X5095 


5m  identification  code: 

97.-.SP??-Q-2-3(U 

Grant  pioqraa: 


IXei 


Ho 


Type  of  accooat  or   funds 

I        I   Annual 

I        I   Multiple-year 

|"T~|   Ho-Ycar 

Coverage 


(expiration  date) 


-\r 


Hc«  budqet  authority 

(P.L.  If  L  =  C  t70F  ) 
Other  budge 


.  $  1.721.000 
getaTy^eaoureea  *  1.430.059 
Total  budgetary  ceaourcca  •  3.151,059 


Aaount  to  be  deferred: 
Part  of  year 

Bntlre  year 


•  $     14.61S 
*  1.177,??? 


Legal  authority  (in  addition  to  sec. 

1013):       

I  X    I  Antidef iciency  Act 

I        I  Other 


Type  of  budget  authority: 

I  »  I  Appropriation 

I    I  Contract  authority 

I    I  Other 


Appropriation Sywbol 

Wildlife  Conservation,  Aray 21X5095 

Wildlife  Conservation,  Navy....  17X5095 

Wildlife  Conservation.  Air  Force  57XS09S 


oie 
Identification 
Code 


Aaount 
Deferred 


21-5095-0-2-303    $   825,000 

17-5095-0-2-303   •    161,428 

57-5095-0-2-303   «    205,249 

•$1,191,677 


Juatlf Ication;  These  are  peraanent  appropriations  of  receipts  generated  froa 
hunting  and  Tishing  fees  in  accordance  with  the  purpose  of  the  law — to  carry 
out  a  pcograa  of  natural  resource  conservation.  These  funds  are  being 
deferred  because:  (1)  installations  aay  be  accuaulating  funds  over  a  period 
of  tiae  to  fund  a  aajor  project.  (2)  the  installation  aay  be  designing  and 
obtaining  approval  for  the  project,  and  (3)  there  is  a  seasonal  relationship 
between  the  collection  of  fees  and  their  subsequent  expenditure.  Host  of  the 
fees  are  collected  during  the  winter  and  spring  aonths,  while  aost  of  the 
prograa  work  is  perforaed  during  the  suaaer  and  fall  aonths.  This 
nacessitates  that  funds  collected  in  a  prior  year  be  deferred  in  order  to  be 
available  to  finance  the  prograa  during  suaaer  and  fall  aonths  or  in 
subsequent  year*.  Additional  anounts  will  be  apportioned  if  program 
requircaents  are  identified.  This  deferral  is  aade  under  the  provisions  of 
the  Antideticiency  Act  (31  O.S.C.  1512). 


1/  These  accounts  were  the  subject  of  a  siailar  deferral  in  1984  (D(4-7) 
*   Revised  froa  previous  report. 


Bstiaated  Prograa  Effect;      None 


Outlay  Effect;     None 


Report  Pursuant 


This     report     updates     Deferral 
October   1.    1984. 


DB5-8A 

SUPPLEMENTARY  REPORT 
to  Section  1014(c)  of  P.L.  93-344 


Ko.  D8S-B  transaitted  to  the  Congress  on 


of 


This  revision  of  a  deferral  for  the  Scientific  Activities  Overseas  progr 
the  Departaent  of  Health  and  Huaan  Services  increases  the  previously  reported 
deferral  aaount  froa  $423,762  to  $1,013,378.  This  increase  results  froa  a 
higher  level  of  unobligated  balance  actually  brought  forward  into  fiscal  year 
198S  than  previously  estiaated. 


z 

o 


e 


Deferral  aoi  *DSS-eA 


osrsMua  or  bodgr  aotboritt 

Report  Pursuant  to  section  1013  of  P.L.  93-344 


AOiNCY: 

Deaartnent  of  Health  and  Hjian  Sgr\'ioea 
Bureau: 

Assistant  S<yvn'  ffr  "'"J^^' , 

ApproprlatTofi  title  and  syabol: 

Scientific  activities  overseas  (special 


aev  budget  authority » 

(P.L.  ) 

Other   budgetary  reaoureec     «?. 252.451 

Total  budgetary  ceaourcea  «7.2S2.4Si 


DBS-20A 

SUPPLEMENTARY   REPORT 
Report  Pursuant   to  Section  1014(c)   of  P.L.   93-344 

This     report     updates     Deferral     Mo.     OBS-20     transmitted     to    the    Congress    on 
October    31,    19B4. 


foreign  currency  piogrvO 
75X1102 


y 


Aaount  to  be  deterredt 
Part  of  year 

Intire  year 


itm   Identification  code: 

75-1102-0-1-552 


Giant  pcograai  ~~      _~ 

1— lYes   |_!lI  ho 


Type  of  account  oc  fundi 

l"^!  Annual 

I    I  Multiple-year 

1~|   Mo-¥ear 


(expiration  date) 


♦1,013.378 


Legal  authority    (in  addition  to  sec. 
1013)1 

|^~|     Antldef Icleney  Act 


Other 


Type  of  budget  author ityi 

\~T'\     Appropriation 

I        I     Contract   authority 

I        I     Other 


Juatificatlon:  The  Scientific  activities  overseaa  prograa  Is  funded  with 
appropriations  of  excess  foreign  currencies  owned  by  the  United  States.  The 
currencies  of  Buraa,  Guinea.  India,  and  Pakistan  held  by  the  Treasury  have 
been  designated  as  excess  to  noreal  U.S.  needs  in  1984  and  are  expected  to  be 
excess  in  1985.  funds  for  this  prograa,  which  reaain  available  until 
expended,  are  used  for  scientific  reaearch  projects  In  those  countries. 

The  aaount  of  funds  to  be  obligated  during  1985  and  the  aaount  to  be  deferred 
for  the  entire  year  were  determined  after  a  careful  review  of  the  scientific 
■crit  of  project  proposals  In  the  countries  for  which  excess  currency  Is 
available.  The  research  projects  In  those  countries  that  will  contribute 
toward  aeetlng  U.S.  scientific  needs  have  been  selected  for  funding  In  1985. 
The  aswunt  being  deferred  la  excess  to  current  program  requirements  and  Is 
being  reserved  under  the  provisions  of  the  Antldef Iclency  Act  (31  U.S.C. 
1512) . 

tatimated  program  If fecti  Done 

Outlay  Iffectt  Hone 

1/  Thia  account  was  the  subject  of  a  aimllar  deferral  In  19t4  (Ot4-tA) . 
•   Revised  from  previous  report. 
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Dafatral  Moi  •D8S-20A 


OBFUUUU.  OP  ■ODOrr  AOraOIIITT 
■•port  Pursuant    to  Section   1013  of   P.L.    91-344 


AGBNCir: 

Oep«rtnent  of   State 


Buiaau: 

B ureau  for  Refugee  Prog r ams 

Appropriation  tltl*  and'syabols 

United  States  emergency  refugee  and 
Bigration  assistance  fund, 
executive  XJ 

11X0041 


8ik  Uentlficatlon  eoael 


11-0040-O-l-lSl 


Crant  pcoqraai 


IZII*" 


Mo 


fyp*  of  aecoant  or  fond: 
I  "I  Annual 
I   I  Hultipie-year 
I'T"!  Mo- Year 


(expiration  date) 


>•«  bad9«t  authority $ 

(P.L.^ ) 

Other  bud9Ctary  resources   ♦33,17S,201 


Total  budqetary  resources   ♦33,17S,201 


Aaount  to  be  deferred: 
Part  of  year 

Bntlre  y«ar 


$  •33,080,636 


Laqal  authority  (in  addition  to  sec. 

1013)5        

I  X    I     Anftidef  icicncy  Act 


OtHer 


Type  of  budget  authority: 

I  ii    I     Appropriation 

I        I     Contract  authority 

I        I     Other 


Juatificationi  Section  501 (a(  of  the  Foreign  Relations  Authorization  Act, 
T»7S  (Pjblic  Law  94-141)  and  Section  414  (b)  (1)  of  the  Refugee  Act  of  1980 
(Public  Law  96-212)  aaendcd  Section  2  (c)  of  the  Migration  and  Refugee 
As«istance  Act  of  1962  (22  U.S.C,  2601)  by  authorizing  a  fund  not  to  exceed 
$$0,000,000  to  enable  the  President  to  provide  eaergency  assistance  for 
unexpected  urgent  refugee  and  aigration  needs. 

■sevvttve  Order  No,  11922  of  June  16.  19T«,  allocated  all  funds  appropriated 
to  the  President  for  the  Eaergency  Pund  to  the  Secretary  of  State  but  reserved 
for  the  president  the  detecaination  of  assistance  to  be  furnished  and  the 
designation  of  refugees  to  be  assisted  by  the  Pund. 

•The  Eaergency  Pund  contains  I33,17S,201  in  unobligated  balances  froa  prior- 
year  authority.  Of  this  aaount,  $33,080,636  has  been  deferred  pending 
Presidential  decisions  required  by  Executive  Order  No.  11922  and  to  achieve 
the  aost  econoaical  use  of  appropriations.  Funds  will  be  released  as  the 
President  deteraines  assistance  to  be  furnished  and  designates  refugees  to  be 
assisted  by  the  Pund.  This  deferral  action  is  taken  under  the  provisions  of 
the  Antidef icienoy  Act  (31  U.S.C.  1S12) . 


Bstiaated  Prograa  Eftecti  Done 


Outlay  Effect:   None 


H^ 

•> 


1/  This  account  was  the  subject  of  a  siailar  deferral  during  1984  (D84-12A) . 
*   Revised  froa  previous  report. 
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Deferral  ■oi*08S-llA 


SUPPLEMENTARY    REPORT 
Kaport  rvicsuant   to  Section  1014(c)   ol  P.L.   93-344 

This  report  updates  Deferral  No.  D85-U  tranaaltted  to  the  Congteaa  on 
October   1,    1»B4. 

Thi»  tevlalon  to  a  defertal  of  Depatt»ent  of  Trantpottation  fundi  for  '•deral 
Iviltion  "d«ini.tt.tion  facilitie.  and  equip-ent,  increase,  the  ""ount 
p^iliouily  r^^rted  as  deferred  fro.  $537.205,3«l  to  »l'"0'"i'«°°  f  ."^'^^ 
$163,000,000  has  already  been  released.  The  net  increase  of  "".957.039  is 
•ttrlbutible  to  amounts  appropriated  in  the  Depart-. nt  of  Transportation  and 
Related  Aqencies  Appropriation  Act.    19t5. 


DBPBRRAL  OP  BODGBT  AUTBORITT 

Report  pursuant    to  Section   1013  of  P.L. 


93-344 


AABNCV: 

Pppartmant  of  Transportation 


iurcau: 

Egdpiral  AviatiorAamnistsation 

KppropriatlontltTc  and  syabol: 

Facilities  and  e<qui(mnt  (Airport  and 
airway  trust  fund)     1/ 


69X8107 
692/68107 


693/78107 
694/88107 


•69$/98107 


OW   idcntificatloa  codct 

69-8107-0-7-402 


Grant  prograar 


IZII*" 


Ho 


Type  of  account  or   fundi 

692/68107  9/30/86 

I  I    Annual  693/78107  9/30/87 

694/88107  9/30/88 

\~ir\    llulttpl»-Yeat*695/98107  9/30/89 

(expiration  date) 

(311  "o-»»»r 


Hew  budget  authority $^ 

(P.L.    98-473 ) 

Otber  budgetary  resources     *1,15B, 292.000 

Total  budgetary  reaourcea    *2. 528. 292.000 


Aaount  to  be  deferred: 
Part  of  year 

entire  year 


t*     163.000.000 
'1,027,162,400 


Legal  authority  (in  addition  to  sec. 
1013)1 

l_X_l  Antideficiency  Act 

I        I  Other 


Type  of  budget  authority! 

I X     I     Appropriation 

I        I     Contract  authority 

I        I     Other 


Justification!  Funds  froa  this  account  are  used  to  continue  to  procure 
specific  Congressionally-approved  facilities  and  equipaent  for  the  expansion 
and  Bodernixation  of  the  National  Airspace  Systea.  The  projects  financed  froa 
this  account  include  construction  of  buildings  and  the  purchase  of  new 
equipaent  for  new  or  iaproved  air  traffic  control  towers,  autoaation  of  the  en 
route  airway  control  systea,  and  expansion  and  iaproveaent  in  the  navigational 
and  landing  aid  systems.  These  activities  were  justified  and  provided  for  in 
the  Department's  regular  budget  subaissions  and  were  appropriated  by  Congress 
for  the  year  in  which  requested.  Due  to  the  lengthy  procurement  and 
construction  tiae  for  interrelated  facilities  and  coaplex  equipaent  systems, 
it  is  not  possible  to  obligate  all  the  funds  necessary  to  complete  each 
project  in  the  year  funds  were  appropriated.  Therefore,  it  is  necessary  to 
defer  these  funds.  This  action  is  consistent  with  PAA's  full  funding  approach 
and  Congressional  intent  to  provide  multi-year  funding  for  the  total  costs  of 
projects.  This  action  is  taken  under  provisions  of  the  Antideficiency  Act  (31 
U.S.C.  1S12),  which  authorises  the  establishment  of  reserves  for 
contingencies, 

Batiaated  Prograa  iffecti  Hone 

Outlay  Bf fecti   Hone 
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1/   This  account  was  the  subject  of  a-aiailar  deferral  in  1984  (084-14), 
•Revised  froa  previous  report . 
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BBPSMUU.  or  SOOGBT  AOTICMtlTY 
Report  Pucsvjant    to  Section   1013  of  P.L.    93-344 


ASMCy: 

United  States  Institute  of  Peace 


Buraaut 

Appropriation  tltla  and  ayabolt 

United  States  Institute  of  Peace 

955/61300 


3^      Sm  identification  codct 

95-1300-C-1-153 


<*rant  proqtaa: 


I  yes     IX I  "o 


*yp«  ol   account  or   fund: 

i         I   Annual 

IjlII    "ultipla-year    September    30      l<>8fe 

(expiration  date) 

I I  Ho- Year 


■ew  budget  authority $4.ooo.qnn 


(P.L. 
Otbar 


98-47 

budge  ta: 


tary  reaourcaa 


Total  budgetary  rasourcas 


Aaount  to  be  deCerradt 
Fart  of  yaar 

Entire  yaar 


$4.000.000 


ss 


Legal  authority  (in.  addition  to  sac. 

1013) f       

I  X   I  Antidef iciency  Aat 

I        I  Other 


Type  of  budget  authority: 

X    I  Appropriation 

I  Contract  authority 
I  Other 


J"»titicationi  Pursuant  to  the  United  States  Institute  of  Peace  Act, 
P.L.  <»8-525,  Title  XVII,  the  U.  S.  Institute  of  Peace  will  provide  education 
and  training,  basic  and  applied  research  opportunities,  and  infomation 
services  on  the  aeans  to  pronote  international  peace  and  conflict  resolution. 
The  Board  of  Directors  of  the  Institute  aay  transfer  to  the  Endowaent  of  the 
Institute  any  funds  not  obligated  or  expended  froa  appropriations  to  the 
Institute  for  a  fiscal  year.  Such  funda  ahall  remain  available  for  the 
purposes  of  such  legal  entity  (the  Endowaent)  without  regard  to  fiscal  year 
liaitations.  Funds  are  deferred  pending  organisation  of  the  Institute, 
appointaent  of  its  Board  of  Directors,  selection  of  a  location,  and 
designation  of  its  legal  entity  (the  Endowment).  This  will  insure  that 
necessary  legal  and  organizational  efforts  are  nade  to  establish  the  Institute 
as  a  legal  entity  capable  of  properly  administering  the  funds  appropriated  by 
Congress.  This  action  is  taken  pursuant  to  the  Antidef iciency  Act  (31  U.S.C. 
1512). 

Bsttaatad  Proqraa  Iffacti  Hone 

Outlay  Btfaeti  None 
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Reader  Aids 

I 


INFORMATION  AND  ASSISTANCE 


SUBSCRIPTIONS  AND  ORDERS 

Subicription*  (public)  202-783-3238 

Problems  with  •ubccriptions  27^-3054 

SabacriptioM  (Federal  agencies)  523-5240 

Single  copies,  back  copies  of  FR  783-3238 

Magnetic  Upes  of  FR.  CFR  volumes  275-2887 

Public  laws  (Slip  laws)  275-3030 
PUBUCATIONS  AND  SERVICES 
IMIy  Federal  R«glsl«r 

General  information,  index,  and  finding  aids  523^5227 

Public  inspection  desk  523-5215 

Corrections  523-5237 

Document  drafting  infonaation  523-5237 

Legal  staff  523-4534 

Machine  readable  documents,  specifications  523-3408 

Cod*  of  Federal  Raguiatiofw 

General  information,  index,  and  finding  aids  523-5227 

Printing  schedules  and  pricing  infonaation  523-3418 

Laws  I 

indexes  523-5282 

Law  numbers  and  dates  523-5282 

523-5266 

Pratldamial  Documents 

Executive  orders  and  proclamations  523-5230 

Public  Papers  of  the  President  523-5230 

Weekly  Compilation  of  Presidential  Documents  523-5230 

United  States  Qovemment  Msnual  523-5230 

Other  Services  | 

Library  I  523-4986 

Privacy  Act  Compilation  523-4534 

TDD  for  the  deaf  523-5229 

FEDERAL  REGISTER  PAGES  AND  DATES.  JANUARY 

1-210 „ 2 

21 1  -426 3 

427-720 —  4 

721-916 —  7 

91 7-1038 —  8 

1039-1 202 9 

1203-1428. 10 
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CFR  PARTS  AFFECTED  DURING  JANUARY 

At  the  end  of  each  month,  the  Office  of  the  Federal  Fiegistsr 
publishes  separately  a  Ust  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 

3CFR 

CX9CUtlV9  OrtfSTK 

12291  (See 

EC  12498) _..1038 

12456  (Superseded 

by  EG  12496) 211 

12462  (Amended  by 

EG  12497) 229 

1 2496 21 1 

12497 229 

12496 1038 

ProdMTMrtlonK 
5201  (See  Proc. 

5291 

5290 

5291 


„.223 

1 

...223 


5CFR 

531 

536 

734 

735 

737 

Proposed  RuIeK 
831 


.„427 
._427 
.1203 
.1203 
.1203 

._473 


7CFR 

46_ 

58 

354 

408 

427 

8ia 

905.. 


...428 

3 

_.721 
,1205 
.1039 
.1039 
...231 


907 5,  231.  1039 

908 - 231 

910. 428.1206 


91i 

911 

917 

928 

932 

959 

966 

971 

979 

987 

1930 

1944 

1965 

3015 

Propoeed  Rulesi 

800 948 

920 - —  835 

1030_. 280 

1136 815 

1804 81 5 

1924 81 5 


.231 
..231 
..231 
..  231 
...  231 

, 5 

5 

. 5 

...._..5 

5 

.1206 
.1206 
.1206 
.1040 


8  CFR 

238 


,1206 


9  CFR 

7^ 

73     

429.  430 

.430 

92™ 

97              

....1040. 1207 
722 

113 431.  439. 1041 

307 723 

318. „ -6 

350 

723 

351 

723 

354 

723 

355 

362 

723 

723 

381.™ 

PropoMd  Rul9K 

101.    

114 

6.  723 

..     1230 

1230 

381 

_...280 

10  CFR 

440 - 

708 

903 

206 

11  CFR 
PropOMQ  RUWK 

Ch.  I 


.477 


12  CFR 

201 

304 

346 

505d 

545 


,1209 

_7 

,1043 


13  CFR 

Ch.  I 

120 

123 

305 


917 

725 

,.„.  704 
725 


14  CFR 

Ch.  II 451. 1209 

21 7 

39 10.  445-448 

71 726-728 

97 449 

121 ™..4S0 

135 450 

241 10.232 

245 453 

246 453 

291 453 

298 14 

310b 454 

312. 454 

370. - 455 

385. -22 

399. 455 

39.._ 280.  478.  479 


11 
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121... 
125... 
135... 
211... 
223... 
241... 
272.... 
302.... 
323... 
383... 


.90-93. 


1232 
..949 
.949 
.949 
.949 
_..95 


.480 
.101 

....95 


..95 


.481 
.482 


1SCFR 

0 

377 


377.. 


.928 
.729 

.835 


16CFR 

PropoMd  Wulw: 
456 


.598 


17CFR 

1 

31 

...22.928 
22 

240 

730 

31 

190 „ 

1SCFR 

271 


157... 
284.„ 
501. „ 
502... 
503... 
504... 
505.„ 
506... 
507... 
508... 


.102 

ice 


.931 

.114 
.114 
.956 
.956 

.  930 

fypft 

■  9DD 

.956 

OKA 


19CFR 

12 

113 

177 


1043 
..  739 
1044 


4 

101.. 
103.. 
134.. 


20CFR 

701. ._ 

702. 

703 


1060 

1063 

1233 

....  1064 


.384 
.384 
.384 


21CFR 

173 

176 

178 

520 

524 


61 

1209 

62-64 

.64.  1045 
739 


133.. 
193.. 
442.. 
510.. 
522.. 
558.. 
866.. 


.119.  120 

- 120 

_ 253 

254 

_ 254 

254 

414 


24CFR 

965 

456 

200. 

1233 

203. 

1233 

220. 

1233 

228. 

1233 

26CFR 

1 

31 

740.  747 

747 

54 

747 

1 

836  837 

31 

836 

54 

„    .      836 

27CFR 

4 

758  759 

9 

255 

4 

960 

5 

960 

7 

960 

28  era 

540 

550 

410 

410 

29  era 

1910 

64  1046 

2622. 

1210 

2510 

961 

2550 

961 

2610 

1065 

30CFR 

701 

257 

762 

257 

816 

817 

— 257 

257 

926 

258 

931 

^ 456 

934 

PropoMdfMM: 

250 

260 

838 

401 

956 

884 

483 

886 

483 

913 

485 

914 

281 

917 

283 

935 

284 

938 

.._ 486 

31  era 

129 

262 

209 

263 

210 

263 

240 

263 

32  era 

166 

77 

505 

932 

706 

33CFR 

117 

1210-1212 

,. 1212 

110 

859 

117 122.1 

34  era 

690 

B60.  861.  1069 
1178 

36  era 

223 

1155 


...458 
.1032 


7 

223.. 


.973 
.486 


37  era 

211 


.263 


39  era 

10 


.763 


265.. 


1069 


40  era 

52 459,  764-769.  3932, 

1213 

60 933,  1 164 

61 933 

65 772-775.  935 

81 935 

136 690,695 

180 61.  1050-1054 

260 273,614 

261 614 

264 614 

265 614 

266 614 

271 775 

704 1215 


51 974 

52 123.  285,  493,  862- 

865.  975 

61 1 182 

80 718 

81 286 

1 36 697 

1 53 1070 

180 125.1071 

264 „ 1238 

721 127 

41  era 

101-11 81 

101-41 938 

101-49 82 


42  era 

405 

417 


.1314 
1314 


43  era 

1880 

2880 

PuMc  Land  OrdWK 

6581 


.1304 
.1308 

.1055 


2 286.  1072 

3140 1300 


44  era 

64 


.84 


45eFR 

77 


.776 


1601.. 
1612.. 
1614.. 
1620.. 
1622.. 


495 

—  501 

—  509 

512 

—  514 


46  era 

Propoaad  Rute*: 

50 

56 


1072 
1072 


47  era 

0 

13.... 

31 

61 

67. 

69 


85 

.1215 
...782 
1215 
...939 
...939 


73 273.  1223-1228 

81 85 

83 85 

90 783 


18 287 

62 976 

73 1 239,  1 24 1 

81 1 32 

8a 132 

90 865 

48  era 

Ch.  2 274 


Ch.  5.. 
Ch.  8.. 
1803.. 
1804.. 
1805... 
1812... 
1813... 
1814... 
1815... 
1816... 
1817... 
1825... 
1827..: 
1831... 
1832... 
1835... 
1842... 
1844... 
1845... 
1852... 


49eFR 

1 

171 

172 

173 

174 

175 

176 

177 

1135 

1140 

1245 „. 

1312 

PropoMd  Rules: 

106 

107 

171 

172. 

173 

174 

175. 

178 

177 

178 „... 

390. 

391 

392_ 


.945 
..789 
..784 
.784 
.784 
.784 
.784 
.784 
.784 
.784 
.784 
.784 
.784 
.784 
.784 
.784 
.784 
.784 
.784 
.784 


.277 
.798 
.798 
.798 
.798 
.798 
.798 
.798 
...87 
.945 
.946 
.459 


288 

288 

288 

288 

288 

288 

288 

„ 288 

288 

— 288 

1243 

1243 

1243 

383 1243.  1245 
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394 1 343 

395 1 243 

396 1243.  1245 

397 1 243 

396 li43 

399 - li43 

571 »4 

1057 517 

SOCFR 

17 1056 

23 $11 

222 1*56 

227 278 

61 1 460-468 

645 1 229 

661 $11 

663 471 

655 ...M7 

672 te7 


17.... 
21.... 
226.. 
227.. 
642.. 
661.. 


UST  OF  PUBLIC  LA 


}HS 


Note:  The  President 
completed  his  consideratioii  of 
acts  and  joint  resolutions 
passed  during  the  second 
session  of  the  98th  Congress 
on  November  8.  1984. 
Last  list  November  16.  1984. 
The  list  will  be  resumed  when 
bills  are  enacted  into  public 
law  during  tt>e  first  session  of 
the  99th  Congress  which 
convenes  on  January  3,  1985. 


VOL 
5  0 


I 


ISS 


J  A 
1  0 


1985 


I 


UMI 


VOL 
5  0 


^CtM  ^.    ^^ 


Public  Papers 
of  the 

Presidents 
of  the 
United  States 

Annual  volumes  cnnlnininR  the  public  messages 
and  statements,  news  conferences,  and  other 
selected  papers  released  by  the  White  House. 

Volumes  for  the  followinfi  years  are  now  available: 


Herbert  Hoover 

1929 $19.00 

1930 $19.00 

1931 $20.00 

1932-33 $24.00 

Proclamations  a  Executive 
Orders-March    4.    1929    to 
March  4.  1933 
2  Volume  set $32.00 

Harry  Truman 

1945 $1 8.00 

1946 $17.00 

1947 $17.00 

194« $22.00 

1949 $ia.oo 

1950 $19.00 

1951 $20.00 

1952-^53 „ $24.00 

Dwight  D.  Eisenhower 

1953 „ $20.00 

1954 $23.00 

1955 „ $20.00 

1956 $23.00 

1957 „ $20.00 

1958 „ $20.00 

1959 $21.00 

1960-61 $23.00 

John  Kennedy 

1961 $20.00 

1962 $21.00 

1963 $21.00 

Lyndon  B.  Johnson 

1963-64 

(Book.  I) $21.00 

1963-64 

(Book  li)  ...„ $21.00 

1965 

(Book  I) $18.00 

1965 

(Book  II) $18.00 

1966 

(Book  I) $19.00 

1966 

(Book  II) $20.00 

1967 

(Book  I) $19.00 

1967 

(Book  II) $18.00 

1968-69 

(Book  I) $20.00 


1966-68 

(Book  II) $19.00 

Richard  Nixon 

1969 $23.00 

1970 $24.00 

1971 $25.00 

1972 „ $24.00 

1973 $22.00 

1974 $18.00 

Gerald  R.  Ford 

1974 $19.00 

1975 

(Book  I) $22.00 

1975 

(Book  II) $22.00 

1976-77 

(Book  I) $23.00 

1976-77 

(Book  II) $22.00 

1976-77 

(Book  HI) $22.00 

Jinuny  Carter 

1977 

(Book  I) $23.00 

1977 

(Book  II) $22.00 

1978 

(Book  I) $24.00 

1978 

(Book  U) $25.00 

1979 

(Book  I) $24.00 

1979 

(Book  II) $24.00 

1960-81 

(Book  I) $21.00 

1980-61 

(Book  11) $22.00 

196(^-81 

(Book  III) $24.00 


Ronald  Reagan 

1981 $25.00 

1982 

(Book  I) $19.00 

1982 

(Book  U) $25.00 

1903 

(Book  I) $31.00 
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Air  Pollution  Control 

Environmental  Protection  Agency 

Antibiotics 

Food  and  Drug  Administration 

Civil  Rights 

Small  Business  Administration 

Customs  Duties  and  Inspection 

Customs  Service 
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Agricultural  Marketing  Service 

RULES 

Oranges  (naval  and  Valencia)  grown  in  Arizona 
and  California 

Papayas  grown  in  Hawaii;  interim  rule  affirmed  {2 
documents) 
PROPOSED  RULES 
Milk  marketing  orders: 
Oregon-Wa$hington;  meeting 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Food  Safety 
and  Inspection  Service;  Forest  Service:  Soil 
Conservation  Service. 

Air  Force  Department 

NOTICES 
Meetings: 
Scientific  Advisory  Board 

Arts  and  Humanities,  National  Foundation 

NOTICES 

Meetings: 
Media  Arts  Advisory  Panel  (2  documents) 

Census  Bureau 

NOTICES 

Surveys,  determinations,  etc.: 
Service  industries:  annual 


Coast  Guard' 

RULES 

Subdivision  cUid  stability: 

United  States  Code  authorities;  updates  of 

references 
PROPOSED  RULES 
Dangerous  cargoes: 

Bulk  liquid  hazardous  waste  cargoes: 

compatibility  of  cargoes  and  operational 

requirements 
Equipment,  construction,  and  materials; 
specifications  and  approval: 

Lifesaving  equipment;  inflatable  liferafts, 

stability 


1439 


Commerce  Department 

See  also  Census  Bureau:  Foreign-Trade  Zones 

Board;  International  Trade  Administralion; 

Minority  Business  Development  Agency;  National 

Technical  Information  Service. 

NOTICES 

Agency  infortnation  collection  activities  under 

0\1B  review 

Comptroller  of  Currency 
RULES  I 

National  banKs: 
Fees  fur  pi^^cessing  filings 
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Conservation  and  Renewable  Energy  Office 

NOTICES 

Consumer  product  test  procedures;  waiver 
petitions: 
1628  Whirlpool  Corp.;  refrigerator  and  refrigerator- 

freezer 


Customs  Service 

RULES 

Merchandise  entry: 

Entry  type  codes;  changes  in  assignment  and 

format 
PROPOSED  RULES 
Air  commerce: 

Civil  aircraft,  entry  and  clearance;  forms 
Transportation  in  bond  and  merchandise  in  transit; 
carnets: 

Liability  limitation  of  domestic  guaranteeing 

associations;  TIR  carnets,  etc. 

Liquidated  damage  claims  against  bonded 

carriers 
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1617 
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1674 


1616 


1509 
1513 


Defense  Department 

See  also  Air  Force  Department;  Uniformed  Services 
Universityof  the  Health  Sciences. 
RULES 

Federal  Acquisition  Regulation  (FAR): 
Competition  in  contracting  requirements;  interim 

Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  importation  petitions: 
Northern  Natural  Gas  Co. 

Education  Department 

NOTICES 

Meetings: 
National  Assessment  of  Educational  Progress 
(NAEP)  Assessment  Policy  Committee  . 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 
construction;  general  wage  determination  decisions, 
modifications,  and  supersedeas  decisions  (CA,  IL, 
MN,  NY,  TN,  VA) 

Energy  Department 

See  also  Conservation  and  Renewable  Energy 

Office;  Economic  Regulatory  Administration; 

Federal  Energy  Regulatory  Commission. 

NOTICES 

Nuclear  Waste  Policy  Act: 

Radioactive  waste  management  system; 

preliminary  draft  project  schedule;  inquiry 

Environmental  Protection  Agency 

RULES 

Air  quality  planning  purposes;  designation  of  areas: 

Illinois 
Hazardous  waste  program  authorizations: 

Arkansas 
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New  Mexico 
Water  pollution  control: 

Water  quality  planning  and  management 
PWOrOSCO  RULES 
Hazardous  waste:  * 

Management  standards:  hazardous  waste  and 

used  oil  burned  for  energy  recovery 
Monccs 
Environmental  statements:  availability,  etc.: 

Agency  statements:  comment  availability 

Agency  statements:  weekly  receipts 
Meetings: 

Pesticide  Emergency  Exemption  Negotiated 

Rulemaicing  Advisory  Committee;  time  change 
Toxic  and  hazardous  substances  control: 

Premanufacture  exemption  approvals 

Premanufacture  notices  receipts 

Federal  Aviation  Administration 

PROPOSCO  RUtES 

Airworthiness  standards: 

Turboprop  engine  propeller  brakes:  extension  of 

time 
Nonccs 

National  airspace  review  enhancement  plan: 
correction 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 

Customer  premises  telephone  equipment. 

detariffing  procedures,  etc.  (second  computer 

inquiry) 
Radio  broadcasting: 

FM  broadcast  subcarrier  transmissions 
PROPOSED  RULES 
Common  carrier  services: 

Satellite  systems:  international  communications 

services 

Telephone  companies:  uniform  system  of 

accounts  and  financial  reporting  requirements 
Radio  services,  special,  etc.: 

Private  land  mobile  services:  frequency 

allocations 

NOTICES 

Common  carrier  services: 
Access  charge  and  divestiture  related  tariffs: 
investigation;  petition  reconsideration;  filing 
procedure  clariHcation 

Federal  Deposit  insurance  Corporation 

NOTICES 

Meetings:  Sunshine  Act 

Federal  Energy  Regulatory  Commission 

NOTICES 
Hearings,  etc.: 

Northwest  Central  Pipeline  Corp.  et  al. 
Hydroelectric  applications  (Commonwealth  Power 
Co..  Inc.,  et  al.) 

Federal  Highway  Administration 

PROPOSED  RULES 

Motor  carrier  safety  regulations: 

Citizen  band  radios  on  buses:  advance  notice 
NOTICES 

Environmental  statements:  notice  of  intent: 
Passaic  County.  N| 
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1606 


1605 
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Federal  Home  Loan  Banic  Board 

NOTICES 

Agency  information  collection  activities  under 

OMB  review  (2  documents) 

Federal  Maritime  Commission 

NOTICES 

Meetings:  Sunshine  Act 

Federal  Trade  Commission 

NOTICES 

Premerger  notiHcation  waiting  periods:  early 
termination 

Fish  and  Wildlife  Service 

NOTICES 

Alaska  National  Interest  Lands  Conservation  Act: 

implementation:  report  availability 

Endangered  and  threatened  species  permit 

applications 

Food  and  Drug  Administration 

RULES 

Food  additives: 

Adhesive  coatings  and  components,  and  paper 

and  paperboard  components;  isobutyl  and  methyl 

esters  of  styrene-maleic  anhydride 
Adjuvants,  production  aids  and  sanitizers:  glyceryl 
tri-(12-acetoxystearate) 

Polymers;  perfluorocarbon  resins 
Human  drugs: 

Antibiotic  drugs;  updating  and  technical  changes 
NOTICES 

Animal  drugs,  feeds,  and  related  products: 
Amprolium  in  pheasant  feed:  data  availability; 
correction 

Food  Safety  and  Inspection  Service 

PROPOSED  RULES 

Meat  and  poultry  inspection: 

Military  shipments:  export  stamp  requirement 

exemption 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  etc.:  • 

Illinois 

Forest  Service 

NOTICES 

Meetings: 
Lincoln  National  Forest  Grazing  Advisor}'  Board 

General  Services  Administration 

RULES 

Acquisition  regulations  (GSAR): 

Contract  Appeals  Board  procedure  rules:  transfer 

of  regulations 

Contract  clauses,  payment  by  wire  transfer,  etc 
Contract  Appeals  Board  procedures  rules 
(acquisition  regulations) 
Federal  Acquisition  Regulations  (FAR): 

Competition  in  contracting  requirements:  interim 

Health  and  Human  Services  Department 

See  also  Food  and  Drug  Administration:  Public 
Health  Service. 
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NOTICES 

Agency  informttion  collection  activities  under 
OMD  review 

Housing  and  Urban  Development  Department 

RULES 

Community  development  block  grants: 
Urban  development  action  grants;  anti-piraling 
(industrial  or  commercial  facilities  relocation) 
prohibition;  policy  statement 


Indian  Affairs  Bureau 

NOTICES 

Irrigation  projei;ts;  operation  and  maintenance 

charges; 
1637  Wapato  Irrigation  Project,  Washington 

Land  transfers: 
1636  Brigham  City,  UT 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  Indian  Affairs 
Bureau;  Land  Management  Bureau;  Minerals 
Management  Service;  National  Park  Service; 
Surface  Mining  Reclamation  and  Enforcement 
Office. 

PROPOSED  RULES 
Superfund: 
1550  Natural  resources  damage  assessment;  request 

for  additional  comments 

International  Trade  Administration 

RULES 

1804       Export  trade  certificates  of  review 

-  NOTICES 

Antidumping: 
1614  Circular  welded  pipes  and  tubes  of  carbon  steel 

from  Venezuela 
1614  Welded  carbon  steel  rectangular  pipes  and  tubes 

from  Taiwan 
Countervailing  duties: 
1613  Live  swine  and  fresh,  chilled  and  frozen  pork 

products  from  Canada;  postponement 
1607  Textile  mill  products  and  apparel  from 

Philippines 
1786       Export  trade  certificates  of  review;  guideline 
issuance 

Interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 

1645  Compensated  intercorporated  hauling  operations; 
intent  to  engage  in 

Railroad  operation,  acquisition,  construction,  etc.: 

1646  Bangor  &  Aroostook  Railroad  Co. 
Railroad  services  abandonment: 

1646  Baltimore  &  Ohio  Railroad  Co. 

1646  Burlington  Northern  Railroad  Co.  (2  documents) 

Labor  Department 

See  also  Employment  Standards  Administration; 
Labor  Statistics  Bureau;  Occupational  Safety  and 
Health  Administration. 
NOTICES 

1647  Agency  information  collection  activities  under 
OMB  review 

Labor  Statistics  Bureau 

NOTICES 
Meetings: 

1647  Business  Research  Advisory  Council 

1648  Business  Research  Advisory  Council  Committees 


Land  Management  Bureau 

NOTICES 

Alaska  native  claims  selection: 
1643  AHTNA,  Inc. 

1639  K'oyitl'ots'ina,  Ltd.;  correction 

Environmental  statements;  availability,  etc.: 
1639  Kremmling  Resource  management  plan,  Colorado 

Meetings: 

1642  California  Desert  District  Advisory  Council 

1643  Mineral  lease  form,  combined 
Oil  and  gas  leases: 

1642  Montana 

Resource  management  plans  environmental 
statements;  availability,  etc.: 
1641  Yuma  District,  AZ 

Sale  of  public  lands: 

1643  Nevada;  correction 
1641  Wyoming;  postponement 

Withdrawal  and  reservation  of  lands: 
1638-        New  Mexico  (5  documents) 
1641 


Management  and  Budget  Office 

NOTICES 

1650       Assistance  to  State  and  local  governments,  uniform 
administrative  requirements  (Circular  A-102); 
compliance  supplement,  etc. 


Minerals  Management  Service 

PROPOSED  RULES 

Outer  Continental  Shelf  operations: 
1549  California;  air  quality  rules;  advance  notice; 

correction 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 
1645  Seagull  Energy  E  &  P  Inc. 

Minority  Business  Development  Agency 

NOTICES 

Financial  assistance  application  announcements: 
1615  New  York;  correction 

National  Aeronautics  and  Space  Administration 

RULES 

Federal  Acquisition  Regulations  (FAR): 
1726  Competition  in  contracting  requirements;  interim 

National  Park  Service 

NOTICES 
Meetings: 
1645  Gates  of  the  Arctic  National  Park  Subsistence 

Resource  Commission 

National  Science  Foundation 

NOTICES 

Meetings: 
1649  Cellular  Physiology  Advisory  Panel 

National  Tedinlcal  Information  Service 

NOTICES 

Patent  licenses,  exclusive: 
1615  W.M.  Barr  &  Co. 
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1657 
1658 
1659 
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Nuclear  Regulatory  Commission 

NOTICES 
Applications  etc.: 

PhiladelphJH  Electric  Co. 
Fnvironmentai  statements:  availability,  etc.: 

Gulf  States  Utilities  Co  et  al. 

Kansas  Gas  &  Electric  Co. 
Meetings: 

Reactor  Saf;>{uards  Advisory  Commiltee 

Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 
(iealth  and  saftty  standards: 
Formaldehyde:  occupational  exposure:  meeting 

Occupational  Safety  and  Health  Review 
Commission 

NOTICES 

Meetings;  Sunshine  Act  [2  documents] 

Pacific  Northwest  Electric  Power  and 
Conservation  Planning  Council 

NOTICES 

Meetings: 
Demand  Forecasting  Advisory  Committee 
Economic  Forecasting  .Advisory  Committee 
Hydropower  Assessment  Steering  Committee 
Industrial  Conservation  .Advisorj'  Task  Force 

Postal  Rate  Commission 

NOTICES 

Post  offlce  closings:  petitions  for  appeal: 
Williams  Mountain.  WV 

Prospective  Payment  Assessment  Commission 

NOTICES 

Medicare;  medical  and  surgical  procedures  and 

services;  submission  of  information  procedures 

Public  Health  Service 

RULES 

Foreign  quarantine 

Research  and  Special  Programs  Administration 

NOTICES 

tlazardous  materials: 
Applications:  exemptions,  renewals,  etc.  (2 
documents) 

Securities  and  Exctiange  Commission 

RULES 

Investment  companies  and  securities: 

Semi-annual  report  form  for  registered 

investment  companies  (Form  NSAR)  etc.:  final 

rule  and  request  for  comments 
PROPOSED  RULES 
Investment  companies  and  securities: 

Registration  statement  forms;  conformmg 

amendments 
NOTICES 
Hearings,  etc.: 

Arkansas  Power  &  Light  Co.  et  al. 

Mass  Variable  Life  Separate  Account  I  et  al. 

New  Orleans  Public  Service  Inc.  et  al. 

Technology  Fund.  Inc..  et  al. 

Van  Kampcn  Merritt  Insured  Tax  Free  Income 

Fund  Inc.  et  al. 
Self-regulatory  organizations;  proposed  rule 
changes: 


1662  Midwest  Stock  Exchange.  Inc. 

1662  National  Association  of  Securities  Dealers.  Inc. 

1664  New  York  Stock  Exchange.  Inc. 

Small  Business  Administration 

RULES 

Nondiscrimination: 
1441,  Federally  assisted  programs:  updated  lists  (2 

1442  documents) 

NOTICES 
1666       Agency  information  collection  activities  under 

OMB  review 

Applications,  etc.: 
1664  Latigo  Capital  Partners  II 

Disaster  loan  areas: 

1664  California 

1665  Intergovernmental  review  of  agency  programs  and 
activities 

Meetings;  regional  advisory  councils:  -^ 

1666  Pennsylvania 

Soil  Conservation  Service 

NOTICES 

Environmental  statements:  availability,  etc.: 
1605  South  Fork  Broad  River  Watershed.  Georgia 

Watershed  projects:  deauthorization  of  funds: 
1605  Kickapoo  Creek  (Lipan)  Watershed.  Texas 

1605  Little  Luckiamute  Watershed.  Oregon 

1606  Rock  Creek  Watershed.  Oregon 

Surface  Mining  Reclamation  and  Enforcement 
Office 

RULES 

Permanent  program  submission;  various  States: 
1507  Illinois 

Textile  Agreements  Implementation  Committee 

NOTICES 

Cotton,  wool,  and  man-mude  textiles: 
1616  Taiwan;  correction 

Trade  Representative,  Office  of  United  States 

NOTICES 

Import  quotas  and  exclusions,  etc.: 
1655  Alkaline  batteries:  disapproval  determination 

Transportation  Department 

See  Coast  Guard:  Federal  Aviation  Administration; 
Federal  Highway  Administration:  Research  and 
Special  Programs  Administration. 

Treasury  Department 

See  Comptroller  of  Currency:  Customs  Service. 

Uniformed  Services  University  of  the  Health 
Sciences 

NOTICES 
1670       Meetings:  Sunshine  Act 

Veterans  Administration 

PROPOSED  RULES 

Vocational  rehabilitation  and  education: 
1549  Veterans  education:  reports  of  unsatisfactory 

progress 
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Separate  Parts  in  this  issue 

Part  li 

Department  of  Labor,  Employment  Standards 
Administration.  Wage  and  tlour  Division 


Part  III 

Rnvironmental' Protection  Agency 

Part  IV 

Department  of  Defense,  General  Services 
Administration,  National  Aeronautics  and  Space 
Administration 


PartV 
1756       GSA  Board  of  Contract  Appeals 

Part  VI 
1774       Environmental  Protection  Agency 

Part  Vil 
1786       Department  of  Commerce,  International  Trade 
Administration 


Part  VIII 
1804       Department  of  Commerce,  International  Trade 
Administration 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  907  and  908  | 

(Docket  No*.  AO-245-A8  ft  AO-2S0-A6) 

Navel  Oranges  Grown  in  Arizona  and 
Designated  Part  of  California;  Valencia 
Oranges  Grown  in  Arizona  arKl 
Designated  Part  of  California;  Order 
Amending  the  Orders 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  amends  the 
Federal  marketing  orders  for  navel  and 
Valencia  oranges  grown  in  Arizona  and 
designated  part  of  California.  There  are 
13  major  amendments  to  the  Valencia 
orange  marketing  order  and  15  to  the 
navel  orange  marketing  order.  In 
addition,  a  number  of  minor  changes  are 
made  for  clarity,  to  correct  grammatical 
and  typographical  errors,  and  to  remove 
gender-specific  references. 
EFFECTIVE  DATE:  January  11. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Doyle,  Chief,  Fruit  Branch, 
F&V.  AMS.  USDA.  Washington,  D.C. 
202.50,  telephone  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding:  Notice  of 
hearing  issued  March  11, 1983.  and 
published  in  the  March  17, 1983.  issue  of 
the  Federal  Register  (48  FR  11276); 
Notice  of  Recommended  Decision  issued 
April  5, 1984,  and  published  in  the  April 
11, 1984.  issue  of  the  Federal  Register  (49 
FR  14360);  and  Secretary's  Decision  and 
Referendum  Order  issued  |uly  12, 1984, 
and  published  in  the  )uly  18. 1984.  issue 
of  the  Federal  Register  (49  FR  29071); 
and  Amendment  to  Referendum  Order 
issued  on  August  8. 1984.  and  published 
in  the  August  10, 1984,  issue  of  the 
Federal  Register  (49  FR  32080). 


This  administrative  action  is  governed 
by  the  provisions  of  Sections  556  and 
557  of  Title  5  of  the  United  States  Code 
and  therefore  is  not  subject  to  the 
requirements  of  Executive  Order  12291. 

The  Acting  Administrator, 
Agricultural  Marketing  Service,  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  is  designed  to  promote 
orderly  marketing  of  California  oranges 
for  the  benefit  of  producers  and  will  not 
substantially  affect  costs  for  the  directly 
regulated  handlers. 

List  of  Subjects  in  7  CFR  Parts  907  and 
908 

Marketing  agreements  and  orders, 
California,  Arizona.  Oranges  (Navel  and 
Valencia). 

Findings  and  Detenninations 

The  findings  and  determinations 
hereinafter  set  forth  are  supplementary, 
and  in  addition  to,  the  Hndings  and 
determinations  previously  made  in 
connection  with  the  issuance  of  the 
aforesaid  orders  and  each  previously 
issued  amendment  thereto;  and  all  of 
said  previous  findings  and 
determinations  are  hereby  ratified  and 
affirmed  except  insofar  as  such  findings 
and  determinations  may  be  in  conflict 
with  the  findings  and  determinations  set 
forth  herein. 

(a)  Findings  Upon  the  Basis  of  the 
Hearing  Record.  Pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  etseq.],  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
Part  900),  a  public  hearing  washeld 
upon  proposed  amendment  of  the 
marketing  agreements,  as  amended,  and 
Order  Nos.  907  and  908,  as  amended  (7 
CFR  Parts  907  and  908).  regulating  the 
handling  of  navel  and  Valencia  oranges 
grown  in  Arizona  and  designated  part  of 
California. 

Upon  the  basis  of  the  record  it  is 
found  that: 

(1)  The  saitl  orders,  as  amended,  and 
as  hereby  further  amended,  and  ail  of 
the  terms  and  conditions  thereof,  will 
tend  to  effectuate  the  declared  policy  of 
the  act; 

(2)  The  said  orders,  as  amended,  and 
as  hereby  further  amended,  regulate  the 
handling  of  navel  and  Valencia  oranges 


grown  in  the  production  areas  in  the 
same  manner  as,  and  are  applicable 
only  to  persons  in  the  respective  classes 
of  commercial  and  industrial  activity 
specified  in  the  marketing  agreements 
and  orders  upon  which  hearings  have 
been  held; 

(3)  The  said  orders,  as  amended,  and 
as  hereby  further  amended,  are  limited 
in  their  application  to  the  smallest 
regional  production  area  which  is 
practicable,  consistent  with  carrying  out 
the  declared  policy  of  the  act; 

(4)  The  said  orders,  as  amended  and 
as  hereby  further  amended,  prescribe,  so 
far  as  practicable,  such  different  terms, 
applicable  to  different  parts  of  the 
designated  production  areas,  as  are 
necessary  to  give  due  recognition  to 
differences  in  the  production  and 
marketing  of  navel  and  Valencia 
oranges;  and 

(5)  All  handling  of  navel  and  Valencia 
oranges  grown  in  the  designated 
production  areas  is  in  the  current  of 
interstate  or  foreign  commerce  or 
directly  burdens,  obstructs,  or  affects 
such  commerce. 

(b)  Additional  findings.  It  is  necessary 
and  in  the  public  interest  to  make  all  of 
the  amendatory  provisions  effective 
upon  publication  in  the  Federal  Register. 
Any  delay  beyond  that  date  would 
interfere  with  effective  order 
administration. 

The  provisions  of  this  amendatory 
order  authorize  additional  alternate 
committee  members,  new  committee 
nomination  procedures  and  tenure 
requirements  (for  navel  oranges  only), 
increased  compensation  for  committee 
members,  the  appointment  of  consumer 
affairs  advisors,  a  penalty  for  late 
payment  of  assessments,  additional 
considerations  in  marketing  policies, 
additional  authority  to  increase  the 
accuracy  of  crop  estimates  and  prorate 
base  calculations,  marketing  incentive 
allotments,  the  establishment  of  specific 
recordkeeping  and  recocd  retention 
requirements,  and  provisions  for 
continuance  referenda  every  six  years. 
In  order  to  implement  many  of  these 
changes,  it  is  necessary  for  the 
committees  which  administer  the 
marketing  orders  locally  to  develop 
procedures  and  regulations  for  approval 
by  the  Secretary.  For  example, 
nominations  of  members  to  the  Navel 
Orange  Administrative  Committee  have 
already  been  delayed  since  September, 
pending  the  outcome  of  the  referenda. 
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and  the  nominations  cannot  be  made 
untii  mail  balloting  procedures  are 
developed  and  approved. 

The  1984-85  navel  orange  marketing 
season  is  currently  underway,  and  the 
next  Valencia  orange  marketing  season 
is  expected  to  begin  in  February  1985. 
To  facilitate  orderly  marketing  in  these 
industries  and  to  treat  growers  and 
handlers  of  different  producing  areas 
most  equitably,  the  provisions  of  these 
amendments  should  be  implemented 
before  the  onset  of  the  Valencia  orange 
season  and  to  cover  as  large  a  portion  of 
the  current  navel  season  as  possible 

In  view  of  the  foregoing,  it  is  hereby 
found  and  determined  that  good  cause 
exists  for  making  this  amendatory  order 
effective  upon  publication  in  the  Federal 
Register,  and  that  it  would  be  contrary 
to  the  public  interest  to  delay  the 
effective  date  of  this  order  for  30  days 
after  publication  in  the  Federal  Register 
(Sec.  553(d).  Administrative  Procedure 
Act.  5  II.S.C.  551-559). 

(c)  Determinations.  It  is  hereby 
determined  that: 

(11  The  "Marketing  Agreement,  as 
Amended.  Regulating  the  Handling  of 
Navel  Oranges  Grown  in  Arizona  and 
Designated  Part  of  California"  and  the 
"Marketing  Agreement,  as  Amended. 
Regulating  the  Handling  of  Valencia 
Oranges  Grown  in  Arizona  and 
Designated  Part  of  California"  upon 
which  the  aforesaid  public  hearing  was 
held  have  not  been  signed  by  handlers 
(excluding  cooperative  associations  of 
producers  who  are  not  engaged  in 
processing,  distributing,  or  shipping  the 
commodity  covered  by  the  said  order,  as 
amended,  and  as  hereby  further 
amended)  who.  during  the  period 
November  1, 1983,  through  June  30, 1984. 
for  navel  oranges  and  during  the  period 
Februarj'  1. 1983.  through  January  31. 
1984.  for  Valencia  oranges,  handled  not 
less  than  80  percent  of  the  volume  of 
such  oranges  covered  by  the  said  orders, 
as  amended  and  as  hereby  further 
amended:  and 

(2)  The  provisions  of  this  amendatory 
order,  amending  the  aforesaid  orders,  as 
amended,  were  favored  by  at  least 
three-fourths  of  the  producers  who 
participated  in  the  respective 
referendum,  or  by  producers  who 
produced  for  market  at  least  two-thirds 
of  the  volume  of  such  commodity 
represented  in  the  respective 
referendum,  all  such  producers  having 
been  engaged  during  the  aforementioned 
representative  periods  within  the 
respective  production  areas  in  the 
production  of  such  oranges  for  market. 

In  the  absence  of  signed  marketing 
agreements. 

(3)  The  issuance  of  this  amendatory 
order  is  the  only  practical  means 


pursuant  to  the  declared  policy  of  the 
act  of  advancing  the  interests  of  the 
producers  of  navel  and  Valencia 
oranges  in  the  respective  production 
areas. 

Order  Relative  to  Handling 

//  is  therefore  ordered.  That  on  and 
after  the  effective  date  hereof,  the 
handling  of  oranges  shall  be  in 
conformity  to  and  in  compliance  with 
the  terms  and  conditions  of  the  said 
marketing  orders,  as  amended,  and  as 
hereby  further  amended,  as  follows: 

PART  907— NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED  PART 
OF  CALIFORNIA 

1.  Section  907.10  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§907.10    Handle. 

"Handle"  means  to  buy.  sell,  consign, 
transport,  or  ship  oranges  (except  as  a 
common  or  contract  carrier  of  oranges 
owned  by  another  person),  or  in  any 
other  way  to  place  oranges  in  the 
current  of -commerce,  between  the  State 
of  California  and  any  point  outside 
thereof  in  the  continental  United  States 
or  Canada,  or  within  the  State  of 
California,  or  between  the  State  of 
Arizona  and  any  point  outside  thereof  in 
the  continental  United  States  or  Canada, 
or  within  the  State  of  Arizona.  *  *  * 

2.  Section  907.17  is  revised  to  read  as 
follows: 

§907.17    CarlOML 

"Carload"  means  a  quantity  of 
oranges  equivalent  to  1.000  cartons  of 
oranges,  or  such  other  quantity  of 
oranges,  as  may  be  established  by  the 
committee  with  the  approval.of  the 
Secretary. 

.  3.  Section  907.18  is  revised  to  read  as 
follows: 

§907.18    Export 

"Export"  means  shipments  of  oranges 
to  points  outside  the  continental  United 
States  and  Canada. 

4.  Section  907.20  is  revised  to  read  as 
follows: 

§  907.20    EstabltstUTMnt  and  mcmbersttip. 
There  is  hereby  established  a  Navel 
Orange  Administrative  Committee 
consisting  of  11  members,  for  each  of 
whom  there  shall  be  one  alternate,  and 
for  each  grower  and  handler  member  an 
additional  alternate.  Six  of  the  members 
and  their  respective  alternates  shall  be 
growers.  Four  of  the  members  and  their 
respective  alternates  shall  be  handlers, 
or  employees  of  handlers,  or  employees 
of  central  marketing  organizations.  One 
member  of  the  committee  and  an 


alternate  of  such  member  shall  be 
nominated  as  provided  in  §907.22(f).  The 
six  members  of  the  committee  who  shall 
be  growers  are  referred  to  in  this  part  as 
"grower"  members  of  the  committee  and 
the  four  members  who  shall  be  handlers, 
or  employees  of  handlers,  or  employees 
of  central  marketing  organizations  are 
referred  to  in  this  part  as  "handler" 
members  of  the  committee. 

5.  Section  907.21  is  revised  to  read  as 
follows: 

§907.21    Term  of  off  ice. 

The  term  of  office  of  each  member 
and  alternate  member  of  the  committee 
shall  be  for  a  period  of  two  years,  and 
such  terms  shall  begin  on  October  1  of 
each  even-numbered  year:  Provided. 
That  such  members  and  alternates  shall 
serve  in  such  capacities  for  the  portion 
of  the  term  of  office  for  which  they  are 
selected  and  qualify  and  until  their 
respective  successors  are  selected  and 
have  qualified.  The  consecutive  terms  of 
office  of  members,  not  including 
alternate  members  or  additional 
alternate  members,  shall  be  limited  to 
three  terms.  No  person  having  served 
three  consecutive  terms  shall  serve  as  a 
member,  alternate  member,  or 
additional  alternate  member  for  the  next 
succeeding  term  of  office.  Members  of 
the  committee  who  have  served  three 
consecutive  two-year  terms  as  of 
October  1. 1984.  are  not  eligible  to  serve 
on  the  committee  as  a  member,  alternate 
member,  or  additional  alternate  member 
until  October  1. 1986. 

6.  Section  907.22  is  amended  by 
revising  paragraphs  (a),  (b),  (c),  (d).  and 
(e),  and  adding  new  paragraph  (g)  to 
read  as  follows: 

§907.22    Nominations. 

(a)  With  respect  to  paragraphs  (b)  and 
(c)  of  this  section,  the  time  and  manner 
of  nominating  members,  alternate 
members,  and  additional  alternate 
members  of  the  committee  shall  be 
prescribed  by  the  Secretary.  With 
respect  to  paragraph  (d)  of  this  section, 
the  committee,  with  the  approval  of  the 
Secretary,  shall  adopt  procedural  rules 
and  regulations  to  be  observed  for  (1) 
the  nomination  of  candidates  for 
member,  alternate  member,  and 
additional  alternate  member  positions 
and  (2)  the  conducting  of  such 
nominations  by  mail  balloting. 

(b)  Any  cooperative  marketing 
organization,  or  the  growers  affiliated 
therewith,  which  handled  more  than  50 
percent  of  the  total  volume  of  oranges 
handled  in  fresh  domestic  channels, 
including  Canada,  during  the  fiscal  year 
in  which  nominations  for  members  and 
alternate  members  of  the  committee  are 
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submitted  shall  nominate  three  grower 
members,  three  alternate  grower 
members,  three  additional  alternate 
grower  members,  two  handler  members, 
two  alternate  handler  members,  and  two 
additional  alternate  handler  members  of 
the  committee. 

(c)  All  cooperative  maHceting 
organizations  which  are  not  qualiHed 
under  paragraph  (b)  of  this  section,  or 
the  growers  affiliated  therewith,  shall 
nominate  one  grower  member,  one 
alternate  grower  member,  one 
additional  alternate  grower  member, 
one  handler  member,  one  alternate 
handler  member,  and  one  additional 
alternate  handler  member. 

(d)  All  growers  who  not  qualified 
under  paragraphs  (b)  and  (c)  of  this 
section  shall  nominate  two  grower 
members,  one  handler  member,  one 
alternate  handler  member,  and  one 
additional  alternate  handler  member. 

(e)  When  voting  for  nominees,  each 
grower  shall  be  entitled  to  cast  one  vote 
which  shall  be  cast  on  behalf  of  such 
grower,  the  grower's  agents, 
subsidiaries,  affiliates,  and 
representatives.  The  votes  of 
cooperative  marketing  oiganizations 
voting  pursuant  to  paragraph  (c)  of  this 
section  shall  be  weighted  in  accordance 
with  the  volume  of  oranges  handled 
during  the  fiscal  year  in  which  .such 
nopiinations  are  made. 


(g)  Grower  and  handler  member, 
alternate  member,  and  additional 
alternate  member  positions  may  be 
allocated  pursuant  to  §  907.29(n)  of  this 
part. 

7.  Section  907.23  is  revised  to  read  as 
follows: 


§907.23    Selection. 

From  the  nominations  made  pursuant 
to  §  907.22(b1  or  from  other  qualified 
growers  and  handlers,  the  Secretary 
shall  select  three  grower  members  and 
two  handler  members  of  the  committee, 
an  alternate  and  an  additional  alternate 
to  each  such  member.  From  the 
nominations  made  pursuant  to  §  907.22 
(c)  or  from  other  qualified  growers  and 
handlers,  the  Secretary  ^all  select  one 
grower  member  and  one  handler 
member  of  the  committee,  an  alternate 
and  an  additional  alternate  to  each  such 
member.  From  the  nominations  made 
pursuant  to  §  907.22(d)  or  from  other 
qualified  growers  and  handlers,  the 
Secretary  shall  select  two  grower 
members  and  one  handler  member  of 
the  committee,  an  altemlite  and  an 
additional  alternate  to  each  such 
member.  From  the  nominations  made 
pursuant  to  §  907.22(0  or  from  other 
qualified  persons,  the  Secretary  shall 


select  one  member  of  the  committee  and 
an  alternate  to  such  member. 

8.  Section  907.31  is  revised  to  read  as 
follows: 

§  907.31    Expenses  and  compensation. 

The  members  and  alternates  of  the 
committee  shall  be  reimbursed  for 
expenses  necessarily  incurred  by  them 
in  the  performance  of'their  duties  under 
this  part.  Members  and  alternates  shall 
receive  compensation  at  a  rate  to  be 
recommended  by  the  committee  and 
approved  by  the  Secretary  which  rate 
shall  not  exceed  $100  per  day  or  portion 
thereof  spent  in  performing  such  duties. 
The  member  and  alternate  nominated 
and  selected  pursuant  to  §  907.22(f]  shall 
receive  compensation  at  a  rate  to  be 
recommended  by  the  committee  and 
approved  by  the  Secretary  which  rate 
may  be  greater  than  $100,  but  shall  not 
exceed  $250  per  day  or  portion  thereof 
spent  in  performing  such  duties. 

9.  A  new  §  907.34  is  added  to  read  as 
follows: 

§  907.34    Consumer  affairs  advisors. 

The  committee  may  appoint  such 
consumer  affairs  advisors  as  it  deems 
appropriate  and  determine  the 
compensation  and  define  the  duties  of 
such  advisors. 

10.  Add  a  new  paragraph  (d) 
to§  907.41  to  read  as  follows: 

§  907.41    Assessments. 

*        *         »        *        • 

(d)  Assessments  not  paid  within  a 
period  of  time  prescribed  by  the 
committee  may  be  made  subject  to 
interest  or  late  payment  charges,  or 
both.  The  period  of  time,  rate  of  interest, 
and  late  payment  charge  shall  be  as 
recommended  by  the  committee  and 
approved  by  the  Secretary:  Provided, 
That  when  interest  or  late  payinent 
charges  are  in  effect,  they  »hall  be 
applied  to  all  assessments  not  paid 
within  the  prescribed  period  of  time. 

11.  Section  907.50  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  907.50    Marketing  policy. 

(a)  Prior  to  the  rei;ommenddtion  for 
regulation  for  each  prorate  district,  the 
committee  shall  submit  to  the  Secretary 
its  marketing  policy  for  the  ensuing 
season.  Such  marketing  policy  shall 
contain  the  following  information:  (1) 
The  available  crop  of  oranges  in  the 
prorate  district,  including  esti-Tiated 
quality  and  composition  of  sizes;  (2)  the 
estimated  utilization  of  the  crop, 
showing  the  quantity  and  percentages  of 
the  crop  thai  will  be  marketed  in 
domestic,  export,  and  by-product 
channels,  together  with  quantities 


otherwise  to  be  disposed  of;  (3)  a 
schedule  of  estimated  weekly  shipments 
to  be  recommended  to  the  Secretary 
during  the  ensuing  season;  (4)  available 
supplies  of  competitive  oranges  in  all 
producing  areas  of  the  United  States;  (5) 
level  and  trend  of  consumer  income;  (6) 
estimated  supplies  of  competitive  citrus 
commodities;  and  (7)  any  other  pertinent 
factors  bearing  on  the  marketing  of 
oranges.  In  formulating  its  marketing 
policy,  the  committee  should  give  due 
consideration  to  the  onset  and  duration 
of  prorate,  and  size  regulation.  In  the 
event  that  it  becomes  advisable  to 
substantially  modify  such  marketing 
policy,  the  committee  shall  submit  to  the 
Secretary  a  revised  marketing  policy 
setting  forth  the  information  as  required 
in  this  paragraph. 

4  *  •  *  « 

12.  Section  907.51  is  amended  by 
revising  paragraphs  (a),  (b).  and  (c)  to 
read  as  follows: 

§  907.51    Recommendations  for  volume 
regulation. 

(a)  The  committee  may  recommend  to 
the  Secretary  the  total  quantity  of 
oranges  which  it  deems  advisable  to  be 
handled  during  the  next  succeeding 
week  in  each  prorate  district.  If.  for  any 
reason,  the  committee  recommends  the 
issuance  of  volume  regulation  but  fails 
to  recommend  to  the  Secretary  the  total 
quantity  of  oranges  which  it  deems 
advisable  to  be  handled  during  the  next 
succeeding  week  in  each  prorate 
district,  views  of  the  committee 
members  with  respect  to  its  failure  to 
act  shall  be  submitted  promptly  to  the 
Secretary. 

(b)  In  making  its  recommendations, 
the  committee  shall  provide  equity  of 
marketing  opportunity  to  handlers  in  all 
districts  and  shall  give  due 
consideration  to  the  following  factors: 
(1)  Market  prices  for  oranges,  including 
market  prices  by  grades  and  sizes;  (2) 
supply  of  oranges  on  track  at,  and  en 
route  to,  the  principal  markets:  (3) 
supply,  maturity,  and  condition  of 
oranges  in  the  area  of  production, 
including  the  grade  and  size  composition 
thereof;  (4)  market  prices  and  supplies  of 
citrus  fruits  from  California.  Arizona, 
and  competitive  producing  areas,  and 
supplies  of  other  competitive  fruits;  (5) 
trend  and  level  in  consumer  income;  and 
(6)  other  relevant  f.'ctors. 

(c)  At  any  time  prior  to  or  during  a 
week  for  which  the  Secretary,  pursuant 
to  §  907..'i2,  has  fixed  the  quantity  of 
oranges  which  may  be  handled,  the 
committee  may,  if  such  action  is  deenwd 
advisable,  recommend  to  the  Secretary 
that  such  quantity  be  increased  for  such 
week.  Any  such  recommendation. 
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together  with  the  committee's  reasons 
for  such  recommendation,  shall  be 
submitted  promptly  to  the  Secretary. 

•        •        •        *        * 

13.  Section  907.52  is  revised  to  read  as 
follows: 

§  907.52    Issuance  of  vokxns  rsgotation. 
Whenever  the  Secretarj'  shall  find, 
from  the  recommendations  and 
information  submitted  by  the  committee, 
or  from  other  available  information,  that 
to  limit  the  quantity  of  oranges  which 
may  be  handled  in  each  prorate  district 
during  a  specified  week  wiH  tend  to 
effectuate  the  declared  policy  of  the  act. 
the  Secretary  shall  fix  such  quantity. 
Such  regulation  may  be  made  effective, 
as  authorized  by  the  act.  irrespective  of 
whether  the  season  average  price  for 
navel  oranges  is  in  excess  of  the  parity 
price  specified  therefor  in  the  act.  The 
quantity  so  fixed  may  be  increased  by 
the  Secretary  at  any  time  prior  to  or 
during  such  week. 

14.  Section  907.53  is  amended  by 
revising  paragraphs  (b).  (c).  (f),  (g),  and 
(h)  and  adding  new  paragraph  (i)  as 
follows: 

§907.S3    Prorate  bases. 

(b)  Such  application  shall  be 
substantiated  in  such  manner  and  shall 
be  supported  by  such  evidence  as  the 
committee  aay  require,  and  shall 
include  at  least  (1)  the  name  and 
address  of  the  producer  or  duly 
authorized  agent,  if  any,  for  each  grove 
or  portion  thereof,  the  fruit  of  which  is 
included  in  the  quantity  of  oranges 
available  for  current  shipment  by  the 
applicant;  (2)  an  accurate  description  of 
the  location  of  each  such  grove  or 
portion  thereof,  including  the  number  of 
acres  contained  therein:  (3)  an  estimate 
of  the  total  quantity  of  oranges  available 
for  current  shipment  in  terms  of  a  unit  of 
measure  designated  by  the  committee, 
contained  in  each  grove  or  portion 
thereof  described  in  paragraph  (b)(2)  of 
this  section:  and  (4)  an  estimate  of  the 
*otal  quantity  of  oranges  available  for 
current  shipment  by  the  applicant  in 
terms  of  a  unit  of  measure  designated  bv 
the  committee.  If  at  the  time  of  filing  of 
an  application  under  this  section  the 
committee  fmds  that  there  is  an  error, 
omission,  inaccuracy,  or  inadequacy  in 
such  application,  or  that  any  estimates 
contained  in  such  application  are  not 
reasonably  calculated  to  apprise  the 
committee  of  the  information  required 
by  this  section,  it  shall  return  the 
application  to  the  applicant  for 
correction  or  completion.  Applicants 
may  resubmit  applications  to  the 
committee  for  its  consideration  at  any 
subsequent  time. 


(c)  Each  application  shall  include  a 
certification  by  the  handler  that  the 
handler  has  control,  for  all  purposes 
relating  to  this  part,  of  the  oranges 
described  in  the  application. 

*  •  •  •  • 

(f)  When  any  person  having  a  prorate 
base  has  remaining  a  quantity  smaller 
than  such  person's  allotment,  such 
person  shall  be  removed  from  the 
prorate  base  or  that  prorate  base  shall 
be  reduced  so  that  the  allotment  based 
thereon  shall  not  exceed  the  quantity  of 
oranges  remaining  under  such  handler's 
control:  Provided.  That  such  handler 
shall  receive  due  allotment  to  the  extent 
necessary  to  pay  back  loans  which  the 
handler  is  obligated  to  repay  in  any 
week  that  repayment  of  loans  may  be 
due. 

(g)  The  committee  shall  determine  the 
accuracy  of  the  information  submitted 
pursuant  to  this  section.  Except  as 
provided  in  (b)  of  this  section,  whenever 
the  committee  finds  that  there  is  an 
error,  omission,  inaccuracy,  or 
inadequacy  in  any  such  information,  it 
shall  correct  the  same  after  granting  the 
person  who  submitted  such  report  a 
reasonable  opportunity  to  discuss  with 
the  committee  the  factors  considered  in 
making  the  correction.  If  it  is  determined 
that  an  error,  omission,  inaccuracy,  or 
inadequacy  has  resulted  in  the 
establishment  of  a  smaller  or  a  larger 
quantity  of  oranges  available  for  current 
shipment  than  that  to  which  a  person 
was  entitled  under  this  part,  such 
quantity  shall  be  increased  or 
decreased,  over  such  period  as  may  be 
determined  by  the  committee,  by  an 
amount  necessary  to  correct  the  error, 
omission,  inaccuracy,  or  inadequacy. 

(h)  During  any  week  when  volume 
regulation  is  likely  to  be  recommended, 
the  committee  shall  compute,  with 
respect  to  each  prorate  district,  the  total 
quantity  of  oranges  available  for  current 
shipment  by  each  person  who  has 
applied  for  a  prorate  base  and  for 
allotments,  except  as  provided  in 
paragraph  (b)  of  this  section.  On  the 
basis  of  such  computation,  the 
committee  shall  fix  a  prorate  base  for 
each  person  who  is  entitled  thereto. 
Such  prorate  base  shall  represent  the 
ratio  between  the  total  quantity  of 
oranges  available  for  current  shipment 
in  the  particular  prorate  district  by  each 
applicant  and  the  total  quantity  of 
oranges  available  for  current  shipment 
in  such  district  by  all  such  applicants. 
Th«  committee  shall  notify  the  Secretary 
of  the  prorate  base  fixed  for  each  person 
and  shall  notify  each  such  person  of  the 
prorate  base  so  fixed. 

(i)  The  committee  shall,  with  the 
approval  of  the  Secretary,  adopt 


procedural  rules  and  regulations  to 
effectuate  the  provisions  of  this  9  907.53. 

15.  Section  907.54  is  revised  by  adding 
a  new  heading  to  the  existing  paragraph 
and  designating  that  paragraph  as 
paragraph  (a)  and  adding  a  new 
paragraph  (b).  As  revised,  §  907.54  reads 
as  follows: 

§907.S4    Allotments. 

(a)  General  maturity  allotments. 
Whenever  the  Secretary  has  fixed  the 
quantity  of  oranges  which  may  be 
handled  during  any  week  in  a  prorate 
district,  the  committee  shall  calculate 
the  quantity  of  oranges  which  may  be 
handled  by  each  such  person  during 
such  week.  The  said  quantity  shall  be 
the  allotment  of  such  person  and  shall 
be  in  an  amount  equivalent  to  the 
product  of  the  prorate  base  of  such 
person  and  the  total  quantity  of  oranges 
grown  in  such  prorate  district  and  fixed 
by  the  Secretary  as  the  total  quantity  of 
oranges  which  may  be  handled  during 
such  week.  The  committee  shall  give 
reasonable  notice  to  each  person  of  the 
allotment  computed  for  such  person 
pursuant  to  this  part. 

(b)  Marketing  incentive  allotments. 
During  any  week  in  which  volume 
regulation  is  in  effect,  any  handler  may 
handle  in  addition  to  other  allotment  an 
amount  of  oranges  equivalent  to  10 
percent  of  the  handler's  weekly 
allotment  as  determined  under 
paragraph  (a)  of  this  section  in  each  of 
three  separate  weeks  and  at  such  other 
times  and  in  such  other  amounts  as  may 
be  recommended  by  the  committee  and 
approved  by  the  Secretary.  Use  of 
marketing  incentive  allotment  may  be 
made  by  the  handler  upon  prior 
notification  to  the  committee.  This 
incentive  increase  is  in  addition  to  the 
allowance  for  overshipments  provided 
in  §907.55.  The  committee  shall,  with  the 
approval  of  the  Secretary',  adopt  rules 
and  regulations  to  establish  the  types  of 
market  development  programs  that 
would  be  available  for  marketing 
incentive  allotments,  as  well  as  provide 
for  a  deduction  against  the  quantity  of 
oranges  which  a  handler  has  available 
for  current  shipment  in  the  event  that 
the  handler  fails  to  use  all  or  a  portion 
of  the  marketing  incentive  allotment 
issued  or  uses  such  allotment  for  other 
than  specified  purposes.  Such  rules  and 
regulations  may  also  require  that  the 
handler,  after  each  marketing  incentive 
allotment  period  is  over,  furnish  the 
committee  with  reports,  records,  and 
other  documentation  to  substantiate  the 
use  of  the  marketing  incentive  allotment. 

16.  Section  907.55  is  revised  to  read  as 
follows: 
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§  907.55    Overshipmentt. 

During  any  week  for  which  the 
Secretary  has  fixed  the  total  quantity  of 
oranges  which  may  be  handled,  any 
person  who  has  received  an  allotment 
for  such  week  as  calculated  under 
S  907.54(a),  and  whose  total  allotment  is 
not  loaned,  or  is  not  required  for  the 
repayment  of  an  allotment  loan  or  as  a 
deduction  for  a  prior  overshipment.  may 
handle  in  addition  to  such  allotment  an 
amount  of  such  oranges  equivalent  to  20 
percent  of  such  allotment,  or  one 
carload,  whichever  is  the  greaten 
Provided,  however.  That  the  committee 
may,  with  the  approval  of  the  Secretary, 
reduce  such  20  percent  to  a  percentage 
not  less  than  10  percent:  And  Provided 
Further,  That,  if  subsequent  to  the 
determination  of  general  maturity, 
allotment  (other  than  short  life 
allotment)  is  forfeited  in  any  prorate 
district  during  any  week  such  forfeiture 
shall  be  used  to  reduce  the  amount  of 
maximum  permissible  overshipments 
made  during  such  week  unless  the 
forfeiting  handler  shall  have  made  a 
bona  fide  and  timely  offer  to  the 
committee  to  lend  the  handler's 
undershipment.  Such  forfeiture  shall  be 
first  applied  to  handlers  within  such 
district  in  which  the  forfeiture  occurred 
and  second  to  qualified  handlers  in 
other  districts.  Allocation  of  forfeitures 
to  handlers  who  have  overshipped  shall 
be  made  in  proportion  to,  but  not  in 
excess  of,  the  quantity  overshipped  by 
each  such  handler.  In  the  case  of  short 
life  allotments,  any  forfeiture  thereof 
shall  be  credited  as  above  provided  only 
against  overshipment  of  allotments 
issued  pursuant  to  §  907.54(a).  However, 
no  handler  who  has  overshipped  more 
than  the  maximum  permissible  under 
this  section  shall  participate  in  the 
credits  allowed  by  this  provision.  The 
quantity  of  oranges  so  handled  in  excess 
of  each  such  person's  allotment  (but  not 
exceeding  an  amount  equivalent  to  the 
excess  shipments  permitted  under  this 
section)  shall  be  deducted  from  each 
such  person's  allotment  for  the  next 
week:  Provided,  That  no  such  deduction 
shall  apply  when  such  quantity  is 
handled  pursuant  to  early  maturity 
allotment  issued  under  §  907.60  or  its 
entirely  reduced  by  application  of 
forfeited  allotment.  If  such  person's 
allotment  for  such  week  is  in  an  amount 
less  than  the  excess  shipments 
permitted  under  this  section,  as  reduced 
by  the  application  of  forfeited  allotment, 
the  remaining  quantity  shall  be 
deducted  from  succeeding  weekly 
allotments  issued  to  each  such  person 
until  such  excess  has  been  entirely 
offset:  And  Provided  Further,  That  no 
overshipment  incurred  during  one 


season  shall  be  deducted  from 
allotments  issued  during  the  following 
season.  The  provisions  of  this  section 
shall  not  apply  to  any  person  who, 
during  any  week,  has  not  received  an 
allotment  under  this  subpart  for  such 
week.  The  committee,  with  the  approval 
of  the  Secretary,  shall  adopt  procedural 
rules  and  regulations  to  effectuate  the 
provisions  of  this  §  907.55. 

17.  Section  907.56  is  revised  to  read  as 
follows: 

§  907.56    Undershipment*. 

If  any  person  handles  during  any 
week  a  quantity  of  oranges,  covered  by 
a  regulation  issued  pursuant  to  §  907.52, 
in  an  amount  less  than  the  allotment  of 
oranges  for  such  week,  such  person  may 
handle,  in  addition  to  such  person's 
allotment  for  the  next  two  succeeding 
weeks  only,  a  quantity  of  such  oranges 
equivalent  to  such  undershipment 
except  that  the  undershipment  of  early 
maturity  allotment  shall  not  entitle  a 
handler  to  so  handle  an  additional 
quantity  of  oranges:  Provided,  That, 
with  the  approval  of  the  Secretary,  the 
committee  may  increase  or  decrease  the 
number  of  weeks  over  which 
undershipments  of  allotment  may  be 
carried  forward. 

§907.59    [Amended] 

18.  Section  907.59  is  amended  by 
adding  "pursuant  to  908.54,"  after  the 
first  comma  in  the  first  sentence;  by 
changing  the  reference  to  "his"  in  the 
first  sentence  to  read  "such";  and  by 
changing  the  reference  to  "him"  in  the 
last  sentence  to  read  "such  person." 

§907.60    [Amended] 

19.  Section  907.60  is  amended  by 
changing  the  reference  to  "§  907.54"  to 
read  "5  907.54(a)"  in  the  first  sentence 
thereof;  by  changing  every  reference  to 
"he"  and  "him"  to  read  "such  handler"; 
and  by  changing  every  reference  to 
"his"  to  read  "such  handler's." 

§  907.61    [Amended] 

20.  Section  907.61  is  amended  by 
changing  the  reference  to  "§  907.54"  to 
read  "§  907.54(a)"  in  the  first  sentence 
thereof. 

§  907.61a    [Amended] 

21.  Section  907.61a  is  amended  by 
changing  the  reference  to  "§  907.54"  to 
read  "§  907.54(a)"  in  the  first  sentence 
thereof. 

§907.64    [Amended] 

22.  Section  907.64  is  amended  by 
changing  the  reference  to  "he"  to  read 
"the  Secretary"  in  the  first  sentence 
thereof. 

23.  Section  907.67  is  revised  to  read  as 
follows: 


§  907.67    Oranges  not  subject  to 
regulation. 

Except  as  otherwise  provided  in  this 
section,  nothing  contained  in  this 
subpart  shall  be  construed  to  authorize 
any  limitation  of  the  right  of  the  initial 
handler  of  oranges  to:  (a)  Handle 
oranges  to  charitable  institutions  for 
comsumption  by  such  institutions  or  to 
relief  agencies  for  distribution  by  such 
agencies;  (b)  handle  oranges  to 
commercial  processors  for  processing 
into  products,  including  juice;  (c)  export 
oranges  or  handle  oranges  to  exporters 
for  export  purposes;  (d)  handle  oranges 
by  parcel  post  or  by  railway  express;  or 
(e)  handle  oranges  in  such  minimum 
quantities  or  in  such  types  of  shipments 
as  the  committee  may,  with  the  approval 
of  the  Secretary,  prescribe.  No 
assessment  shall  be  levied  pursuant  to 
§  907.41  on  oranges  disposed  of  for  the 
purposes  specified  in  this  section.  The 
committee  shall  periodically  review  and 
prescribe,  with  the  approval  of  the 
Secretary,  such  rules,  regulations,  and 
safeguards  as  it  may  deem  necessary  to 
prevent  oranges  shipped  under  the 
provisions  of  this  section  from  entering 
into  commercial  channels  of  trade 
contrary  to  or  in  violation  of  this 
subpart. 

24.  Section  907.70  is  revised  to  read  as 
follows: 

§907.70    Weekly  report 

On  or  before  such  day  of  each  week 
as  may  be  designated  by  the  committee, 
each  person  who  first  handles  oranges 
shall  report  to  the  committee,  in  such 
manner  as  may  be  designated  and  on 
forms  made  available  by  it,  the 
following  information  with  respect  to 
the  total  of  all  oranges  disposed  of  by 
each  such  handler  during  the 
immediately  preceding  week:  (a)  The 
total  quantity  handled;  (b)  the  total 
quantity  disposed  of  for  manufacture 
into  by-products,  showing  the  identity  of 
each  by-products  processor  involved 
and  the  quantity  of  each;  (c)  the  total 
quantity  disposed  of  for  export,  showing 
the  destination  and  quantity  of  each 
such  disposition;  (d)  the  total  quantity 
shipped  for  disposition  to  persons  on 
relief,  including  quantity  donated  for 
charitable  purposes,  and  shipments  by 
parcel  post  or  express,  showing  the 
destination  and  quantity  of  each  such 
shipment;  and  (e)  the  total  quantity 
disposed  of  otherwise,  showing  manner 
and  quantity  of  each  such  disposition. 

25.  Section  907.71  is  revised  to  read  as 
follows: 

§  907.71    Manifest  report 

Each  person  who  first  handles 
oranges  shall  furnish  to  the  committee 
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information  regarding  the  size  of 
oranges  in  each  standard  packed  carton 
or  its  equivalent  handled  by  such 
handler  whether  such  shipments  were 
destined  to  points  in  the  continental 
United  States  or  to  Canada  and  shall 
mail  or  deliver  such  information  to  said 
committee  or  its  duly  authorized 
representative  within  24  hours  after 
shipment  is  made  in  such  manner  as  the 
committee  shall  prescribe  and  upon 
forms  prepared  by  it. 

26.  Add  a  new  center  heading 
"Records  and  Retention"  following 
S  907.72  and  a  new  S  907.73  to  read  as 
follows: 

Records  and  Retenlioa 

9907.73    Reports. 

(a)  Each  handler  shall  maintain  such 
records  which  will  clearly  show  the 
details  of  such  handler's  receipts  and 
acquisition  of  oranges,  sales,  shipments, 
dispositions,  inventories,  and  such  other 
speciHc  information  as  prescribed  by  the 
committee  and  approved  by  the 
Secretary  which  will  relate  to  the 
handling  and  disposition  of  oranges. 

(b)  All  such  records  specified  shall  be 
retained  by  the  handler  for  a  period  of 
three  years  following  the  end  of  the 
fiscal  year  in  which  such  transactions 
occurred.  If  within  the  three-year  period, 
the  committee  notifies  the  handler  in 
writing  that  the  retention  of  such 
records,  or  specified  records,  is 
necessary  in  connection  with  a 
proceeding  under  the  act.  a  court  action, 
or  a  compliance  investigation  by  the 
Secretary  or  the  committee  specified  in 
such  notice,  the  handlers  shall  retain 
such  records,  or  specified  records,  until 
further  written  notification  from  the 
committee.  The  committee  shall  give 
further  written  notification  to  the 
handler  when  retention  of  the  records  is 
no  longer  necessary. 

(c)  Each  handler  shall  make  available 
to  authorized  representatives  of  the 
committee  and  the  Secretary  at  any  time 
during  reasonable  business  hours  all 
records  provided  for  in  this  part  for 
examination  and  audit,  and  shall  permit 
access  to  all  premises  where  records  are 
maintained  or  stored  and  where  oranges 
are  received,  stored,  prepared  for 
market,  or  handled.  The  committee  shall 
make  such  checks  of  oranges  or  audits 
of  handlers'  records  as  it  deems 
appropriate  or  which  are  requested  by 
the  Secretary  to  ensure  that  accurate 
information  as  required  in  this  part  is 
being  furnished  by  handlers. 

(d)  All  reports  and  information 
submitted  by  handlers  pursuant  to  the 
provisions  of  this  part  shall  be  received 
by  and  at  all  times  be  in  the  custody  of 
one  or  more  designated  employees  of 


the  committee.  Such  employees  shall  not 
disclose  to  any  person,  other  than  the 
Secretary  upon  request  therefor,  data  or 
information  obtained  or  extracted  from 
such  reports  and  records  which  might 
affect  the  trade  position,  financial 
condition,  or  business  operation  of  the 
particular  handler  from  whom  received: 
Provided.  That  such  data  and  , 

information  may  be  combined,  and 
made  available  in  the  form  of  general 
reports  in  which  the  identities  of  the 
individual  handlers  furnishing  the 
information  is  not  disclosed. 

27.  Section  907.83  is  amended  by 
revising  subparagraph  (c)(1); 
redesignating  paragraph  (d)  as 
paragraph  (f):  revising  subparagraph 
(c)(3)  and  redesignating  it  as  paragraph 
(d):  and  adding  a  new  paragraph  (e).  to 
read  as  follows: 

S  907.83    Termination. 

*  •  •  •  • 

(c)(1)  The  Secretary  shall  terminate 
the  provisions  of  this  subpart  at  the  end 
of  a  fiscal  year  in  which  the  Secretary 
has  found  by  referendum  that  such 
termination  is  favored  by  producers 
who,  during  a  representative  period 
determined  by  the  Secretary,  have  been 
engaged  in  the  production  for  market  of 
oranges  in  the  production  area: 
Provided,  That  such  termination  shall  be 
effective  only  if  announced  on  or  before 
September  15  of  the  then  current  fiscal 
year. 
•        •        *        *        * 

(d)  Upon  recommendation  of  the 
committee,  received  not  later  than 
January  15  of  an  odd-numbered  year,  the 
Secretary  shall  conduct  a  referendum 
prior  to  March  15  of  such  year  to 
ascertain  whether  continuance  of  this 
part  is  favored  by  growers  as 
determined  in  accordance  with  (c)(2]  of 
this  section.  The  committee,  with  the 
approval  of  the  Secretary,  shall  adopt 
such  rules  and  regulations  as  necessary 
to  establish  the  basis  for  the 
recommendation  provided  for  in  this 
section. 

(e)  The  Secretary  shall  conduct  a 
referendum  by  August  1  of  the  sixth  year 
following  the  effective  date  of  this 
section  and  no  later  than  August  1  every 
sixth  year  thereafter  to  find  whether,  in 
accordance  with  paragraph  (c)  of  this 
section,  continuance  of  the  order  is 
favored  by  producers. 

(f)  The  provisions  of  this  part  shall,  in 
any  event,  terminate  whenever  the 
provisions  of  the  act  authorizing  them 
cease  to  be  in  effect. 


PART  908— VALENCIA  ORANGES 
GROWN  IN  ARIZONA  AND 
DESIGNATED  PART  OF  CALIFORNIA 

1.  The  first  sentence  of  §  908.11  is 
revised  to  read  as  follows: 

990t.11    HafMMe. 

"Handle"  means  to  buy.  sell,  consign, 
transport,  or  ship  oranges  (except  as  a 
common  or  contract  carrier  of  oranges 
owned  by  another  person),  or  in  any 
other  way  to  place  oranges  in  the 
current  of  commerce,  between  the  State 
of  California  and  any  point  outside 
thereof  in  the  continental  United  States 
or  Canada,  or  within  the  State  of 
California,  or  between  the  State  of 
Arizona  and  any  point  outside  thereof  in 
the  continental  United  States  or  Canada, 
or  within  the  State  of  Arizona.  *  *  * 

2.  Section  908.18  is  revised  to  read  as 
follows: 

§900.18    Carload. 

"Carload"  means  a  quantity  of 
oranges  equivalent  to  1.000  cartons  of 
oranges,  or  such  other  quantity  of 
oranges,  as  may  be  established  by  the 
committee  with  the  approval  of  the 
Secretary. 

3.  Section  908.19  is  revised  to  read  as 
follows: 

§908.19    Export 

"Export"  means  shipments  of  oranges 
to  points  outside  the  continental  United 
States  and  Canada. 

4.  Section  908.20  is  revised  to  read  as 
follows: 

§  908.20    Establishment  and  memberstiip. 

There  is  hereby  established  a 
Valencia  Orange  Administrative 
Committee  consisting  of  11  members,  for 
each  of  whom  there  shall  be  one 
alternate,  and  for  each  grower  and 
handler  member  an  additional  alternate. 
Six  of  the  members  and  their  respective 
alternates  shall  be  growers.  Four  of  the 
members  and  their  respective  alternates 
shall  be  handlers,  or  employees  of 
handlers,  or  employees  of  centrdl 
marketing  organizations.  One  member  of 
the  committee  and  an  alternate  of  such 
member  shall  be  selected  as  provided  in 
§  908.22(f).  The  six  members  of  the 
committee  who  shall  be  growers  are 
referred  to  in  this  part  as  "grower" 
members  of  the  committee  and  the  four 
members  who  shall  be  handlers,  or 
employees  of  handlers,  or  employees  of 
central  marketing  organizations  are 
referred  to  in  this  part  as  "handler" 
members  of  the  committee. 

5.  Section  908.21  is  revised  to  read  as 
follows: 


[ 
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§908.21    Term  of  office. 

The  term  of  office  of  each  member 
and  alternate  member  of  the  committee 
shall  be  for  a  period  of  two  years,  and 
such  terms  shall  begin  on  February  1  of 
each  even-numbered  year:  Provided, 
That  such  members  and  alternates  shall 
serve  in  such  capacities  for  the  portion 
of  the  term  of  office  for  which  they  are 
selected  and  qualify  and  until  their 
respective  successors  are  selected  and 
have  qualified. 

6.  Section  908.22  is  amended  by 
revising  paragraphs  (b),  (c),  (d),  and  (e) 
and  adding  new  paragraph  (g)  to  read  as 
follows: 

§  908.22    Nominations.    | 

***** 

(b)  Any  cooperative  marketing 
organization,  or  the  growers  a^liated 
therewith,  which  handled  more  than  50 
percent  of  the  total  volume  of  oranges 
handled  in  fresh  domestic  channels, 
including  Canada,  during  the  marketing 
year  in  which  nominations  for  members 
and  alternate  members  of  the  committee 
are  submitted  shall  nominate  three 
grower  members,  three  alternate  grower 
members,  three  additional  alternate 
grower  members,  two  handler  members, 
two  alternate  handler  members  and  two 
additional  alternate  handler  members  of 
the  committee. 

(c)  All  cooperative  marketing 
organizations  which  are  not  qualified 
under  paragraph  (b)  of  diis  section,  or 
the  growers  affiliated  therewith,  shall 
nominate  one  grower  member,  one 
alternate  grower  member,  one 
additional  alternate  grower  member, 
one  handler  member,  one  alternate 
handler  member,  and  one  additional 
alternate  handler  member. 

(d)  All  growers  which  are  not 
qualified  under  paragraphs  (b)  and  (c)  of 
this  section  shall  nominate  two  grower 
members,  two  alternate  grower 
members,  two  additional  alternate 
grower  members,  one  handler  member, 
one  alternate  handler  member,  and  one 
additional  alternate  handler  member  of 
the  committee. 

(e)  When  voting  for  nominees,  each 
grower  shall  be  entitled  to  cast  one  vote 
which  shall  be  cast  on  behalf  of  such 
grower,  the  grower's  agents, 
subsidiaries,  affiliates,  and 
representatives.  The  votes  of 
cooperative  marketing  organizations 
voting  pursuant  to  paragraph  (c)  of  this 
section  shall  be  weighted  in  accordance 
with  the  volume  of  oranges  handled 
during  the  marketing  year  in  which  such 
nominations  are  made. 

•  »  •  •  • 

(g)  Grower  and  handler  member, 
alternate  member  and  additional 
alternate  member  positions  may  be 


allocated  pursuant  to  S  908.29(n)  of  this 
part. 

7.  Section  908.23  is  revised  to  read  as 
follows: 

S  908.23    Selection. 

From  the  nominations  made  pursuant 
to  S  908.22(b]  or  from  other  qualified 
growers  and  handlers,  the  Secretary 
shall  select  three  grower  members  and 
two  handler  members  of  the  committee, 
and  an  alternate  and  an  additional 
alternate  to  each  such  member.  From  the 
nominations  made  pursuant  to 
S  908.22(c)  or  from  other  qualified 
growers  and  handlers,  the  Secretary 
shall  select  one  grower  member  and  one 
handler  member  of  the  committee,  an 
alternate  and  an  additional  alternate  to 
each  such  member.  From  the 
nominations  made  pursuant  to 
S  908.22(d)  or  from  other  qualified 
growers  and  handlers,  the  Secretary 
shall  select  two  grower  members  and 
one  handler  member  of  the  committee, 
an  alternate  and  an  additional  alternate 
to  each  such  member.  From  the 
nominations  made  pursuant  to 
§  908.22(f)  or  from  other  qualified 
persons,  the  Secretary  shall  select  one 
member  of  the  committee  and  an 
alternate  to  such  member. 

8.  Section  908.31  is  revised  to  read  as 
follows: 

§  908.31    Expenses  and  compensation. 

The  members  and  alternates  of  the 
committee  shall  be  reimbursed  for 
expenses  necessarily  incurred  by  them 
in  the  performance  of  their  duties  under 
this  part.  Members  and  alternates  shall 
receive  compensation  at  a  rate  to  be 
recommended  by  the  committee  and 
approved  by  the  Secretary  which  rate 
shall  not  exceed  $100  per  day  or  portion 
thereof  spent  in  performing  such  duties. 
The  member  and  alternate  nominated 
and  selected  pursuant  to  §  908.22(f)  shall 
receive  compensation  at  a  rate  to  be 
recommended  by  the  committee  and 
approved  by  the  Secretary  which  rate 
may  be  greater  than  $100,  but  shall  not 
exceed  $250  per  day  or  portion  thereof 
spent  in  performing  such  duties. 

9.  A  new  §  908.34  is  added  to  read  as 
follows: 

§  908.34    Consumer  affairs  advisors. 

The  committee  may  appoint  such 
consumer  affairs  advisors  as  it  deems 
appropriate  and  determine  the 
compensation  and  define  the  duties  of 
such  advisors. 

10.  Add  a  new  paragraph  (d)  to 
§  908.41  to  read  as  follows: 

§  908.41    Assessments. 


(d)  Assessments  not  paid  within  a 
time  prescribed  by  the  committee  may 
be  made  subject  to  interest  or  late 
payment  charges,  or  both.  The  period  of 
time,  rate  of  interest,  and  late  payment 
charge  will  be  as  recommended  by  the 
committee  and  approved  by  the 
Secretary:  Provided,  That  when  interest 
or  late  payment  charges  are  in  effect, 
they  shall  be  applied  to  all  assessments 
not  paid  within  the  prescribed  period  of 
time. 

11.  In  §  908.50,  paragraph  (a)  is 
revised  to  read  as  follows: 

§908.50    Marketing  policy. 

(a)  Prior  to  the  recommendation  for 
regulation  for  each  prorate  district,  the 
committee  shall  submit  to  the  Secretary 
its  marketing  policy  for  the  ensuing 
season.  Such  marketing  policy  shall 
contain  the  following  information:  (1) 
The  available  crop  of  oranges  in  the 
prorate  district,  including  estimated 
quality  and  composition  of  sizes;  (2)  the 
estimated  utilization  of  the  crop, 
showing  the  quantity  and  percentages  of 
the  crop  that  will  be  marketed  in 
domestic,  export,  and  by-product 
channels,  together  with  quantities 
otherwise  to  be  disposed  of;  (3)  a 
schedule  of  estimated  weekly  shipments 
to  be  recommended  to  the  Secretary 
during  the  ensuing  season;  (4)  available 
supplies  of  competitive  oranges  in  all 
producing  areas  of  the  United  States;  (5) 
level  and  trend  of  consumer  income;  (6) 
estimated  supplies  of  competitive  citrus 
commodities;  and  (7)  any  other  pertinent 
factors  bearing  on  the  marketing  of 
oranges.  In  formulating  its  marketing 
policy  the  committee  should  give  due 
consideration  to  the  onset  and  duration 
of  prorate  and  size  regulation.  In  the 
event  that  it  becomes  advisable 
substantially  to  modify  such  marketing 
policy,  the  committee  shall  submit  to  the 
Secretary  a  revised  marketing  policy 
setting  forth  the  information  as  required 
in  this  paragraph. 

12.  Section  908.51  is  amended  by 
revising  paragraphs  (a),  (b),  and  (c)  to 
read  as  follows: 

§  908.5 1    Recommendations  for  volume 
regulation. 

(a)  The  committee  may  recommend  to 
the  Secretary  the  total  quantity  Of 
oranges  which  it  deems  advisable  to  be 
handled  during  the  next  succeeding 
week  in  each  prorate  district.  If,  for  any 
reason,  the  committee  recommends  the 
issuance  of  volume  regulation  but  fails 
to  recommend  to  the  Secretary  the  total 
quantity  of  oranges  which  it  deems 
advisable  to  be  handled  during  the  next 
succeeding  week  in  each  prorate 
district,  views  of  the  committee 
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members  with  respect  to  its  failure  to 
act  shall  be  safamitted  promptly  to  the 
Secretary. 

(b)  In  making  its  recommendation,  the 
committee  shall  provide  equity  of 
marketing;  opportunity  to  handlers  in  all 
districts  and  shall  give  due 
consideration  to  the  following  factors: 
(1)  Market  prices  for  oranges,  including 
market  prices  by  grades  and  sizes:  (2) 
supply  of  oranges  on  track  at.  and  en 
route  to.  the  principal  markets:  (3) 
supply,  niaturity.  and  condition  of 
oranges  in  the  area  of  production, 
including  the  grade  and  size  composition 
thereof:  (4)  market  prices  and  supplies  of 
citrus  fruits  from  California.  Arizona, 
and  competitive  producing  areas,  and 
supplies  of  other  competitive  fruits:  (5) 
trend  and  level  in  consumer  income:  and 
(6)  other  relevant  factors. 

(c)  At  any  time  prior  to  or  during  a 
week  for  which  the  Secretary,  pursuant 
to  S  908.52,  has  Hxed  the  quantity  of 
oranges  which  may  be  handled,  the 
committee  may.  if  such  action  is  deemed 
advisable,  recommend  to  the  Secretary 
that  such  quantity  be  increased  for  such 
week.  Any  such  recommendation, 
together  with  the  committee's  reasons 
for  such  recommendation,  shall  be 
submitted  promptly  to  the  Secretary. 

13.  Section  908.52  is  revised  to  read  as 
follows: 

§  90a.52    Issuance  of  voluiiw  rsgutatlon. 

Whenever  the  Secretary  shall  find, 
from  the  recommendations  and 
information  submitted  by  the  committee. 
or  from  other  available  information,  that 
to  limit  the  quantity  of  oranges  which 
may  be  handled  in  each  prorate  district 
during  a  specified  week  will  tend  to 
effectuate  the  declared  policy  of  the  act. 
the  Secretary  shall  fix  such  quantity. 
Such  regulation  may  be  made  effective, 
as  authorized  by  the  act,  irrespective  of 
whether  the  season  average  price  for 
Valencia  oranges  is  in  excess  of  the 
parity  price  specified  therefor  in  the  act. 
The  quantity  so  fixed  may  be  increased 
by  the  Secretary  at  any  time  prior  to  or 
during  such  week. 

14.  Section  908.53  is  amended  by 
'revising  paragraphs  (b).  (c).  (f),  (g)  and 

(h)  and  adding  new  paragraph  (i)  to  read 
as  follows: 

§909.53    Prorate  bases. 

(b)  Such  application  shall  be 
substantiated  in  such  manner  and  shall 
be  supported  by  such  evidence  as  the 
committee  may  require,  and  shall 
include  at  least  (1)  the  name  and 
address  of  the  producer  or  duly 
authorized  agent,  if  any.  for  each  grove 
or  portion  thereof,  the  fruit  of  which  is 
included  in  the  quantity  of  oranges 


available  for  current  shipment  by  the 
applicant:  (2)  an  accurate  description  of 
the  location  of  each  such  grove  oi 
portion  thereof,  including  the  number  of 
acres  contained  therein:  (3)  an  estimate 
of  the  total  quantity  of  oranges  availabe 
for  current  shipment  in  terms  of  a  unit  of 
measure  designated  by  the  committee, 
contained  in  each  grove  or  portion 
thereof  described  in  paragraph  (b)(2)  of 
this  section:  and  (4)  an  estimate  of  the 
total  quantity  of  oranges  available  for 
current  shipment  by  the  applicant  in 
terms  of  a  unit  of  measure  designated  by . 
the  committee.  If  at  the  time  of  filing  of 
an  application  under  this  section  the 
commiteee  finds  that  there  is  an  error, 
omisssion,  inaccuracy  or  inadequacy  in 
such  application,  or  that  any  estimates 
contained  in  such  application  are  not 
reasonably  calculated  to  apprise  the 
committee  of  the  information  required 
by  this  section,  it  shall  return  the 
application  to  the  applicant  for 
correction  or  completion.  Applicants 
may  resubmit  applications  to  the 
committee  for  its  consideration  at  any 
subsequent  time. 

(c)  Each  application  shall  include  a 
certification  by  the  handler  that  the 
handler  has  control,  for  all  purposes 
relating  to  this  part,  of  the  oranges 
described  in  the  application. 

(f)  When  any  person  having  a  prorate 
base  has  remaining  a  quantity  smaller 
than  such  person's  allotment,  such 
person  shall  be  removed  from  the 
prorate  base  or  that  prorate  base  shall 
be  reduced  so  that  the  allotment  based 
thereon  shall  not  exceed  the  quantity  of 
oranges  remaining  under  such  handler's 
control:  Provided.  That  such  handler 
shall  receive  due  allotment  to  the  extent 
necessary  to  pay  back  loans  which  the 
handler  is  obligated  to  repay  in  any 
week  that  repayment  of  loans  may  be 
due. 

(g)  The  committee  shall  determine  the 
accuracy  of  the  information  submitted 
pursuant  to  this  section.  Except  as 
provided  in  (b)  of  this  section,  whenever 
the  committee  finds  that  there  is  an 
error,  omission,  inaccuracy,  or 
inadequacy  in  any  such  information,  it 
shall  correct  the  same  after  granting  the 
person  who  submitted  such  report  a 
reasonable  opportunity  to  discuss  with 
the  committee  the  factors  considered  in 
making. the  correction.  If  it  is  determined 
that  an  error,  omission,  inaccuracy,  or 
inadequacy  has  resulted  in  the 
establishment  of  a  smaller  or  a  larger 
quantity  of  oranges  available  for  current 
shipment  than  that  to  which  a  per.son 
was  entitled  under  this  part,  such 
quantity  shall  be  increased  or 
decreased,  over  such  period  as  may  be 


determined  by  the  committee,  by  an 
amount  necessary  to  correct  the  error, 
omission,  inaccuracy  or  inadequacy. 

(h)  During  any  week  when  volume 
regulation  is  likely  to  be  recommended, 
the  committee  shall  compute,  with 
respect  to  each  prorate  district,  the  total 
quantity  of  oranges  available  for  current 
shipment  by  each  person  who  has 
applied  for  a  prorate  base  and  for 
allotments,  except  as  provided  in 
paragraph  (b)  of  this  section.  On  the 
basis  of  such  computation,  the 
committee  shall  fix  a  prorate  base  for 
each  person  who  is  entitled  thereto. 
Such  prorate  base  shall  represent  the 
ratio  between  the  total  quantity  of 
oranges  available  for  current  shipment 
in  the  particular  prorate  district  by  each 
applicant  and  the  total  quantity  of 
oranges  available  for  current  shipment 
in  such  district  by  all  such  applicants. 
The  committee  shall  notify  the  Secretary 
of  the  prorate  base  fixed  for  each  person 
and  shall  notify  each  such  person  of  the 
prorate  base  so  fixed. 

(i)  The  committee  shall,  with  the 
approval  of  the  Secretary,  adopt 
procedural  rules  and  regulations  to 
effectuate  the  provisions  of  this  S  908.53. 

15.  Section  908.54  is  revised  by  adding 
a  new  heading  to  the  existing' paragraph 
and  designating  that  paragraph  as 
paragraph  (a)  and  adding  a  new 
paragraph  (b).  As  amended.  §  908.54 
reads  as  follows: 

§  908.54    Allotments. 

(a)  Gf'iwral  maturity  allutmenls. 
Whenever  the  Secretary  has  fixed  the 
quantity  of  oranges  which  may  be 
handled  during  any  week  in  a  prorate 
district,  the  committee  shall  calculate 
the  quantity  of  oranges  which  may  be 
handled  by  each  person  during  such 
week.  The  said  quantity  shall  be  the 
allotment  of  such  person  and  shall  be  in 
an  amount  equivalent  to  the  prtiduct  of 
the  prorate  base  of  such  person  and  the 
total  quantity  of  oranges  grown  in  such 
prorate  district  »nd  fixed  by  the 
Secretary  as  the  total  quantity  of 
oranges  which  may  be  handled  during 
such  week.  The  committee  shall  give 
reasonable  notice  to  each  person  of  the 
allotment  computed  for  such  person 
pursuant  to  this  part. 

(b)  Marketing  incentive  allotments. 
During  any  week  in  which  volume 
regulation  is  in  effect,  any  handler  may 
handle,  in  addition  to  other  allotment, 
an  amount  of  oranges  equivalent  to  10 
percent  of  the  handler's  weekly 
allolmenf  in  each  of  three  separate 
weeks  and  at  such  other  times  and  in 
such  other  amounts  as  may  be 
recommended  by  the  committee  »iA 
approved  by  the  Secretary.  Use  of 
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marketing  incentive  alotment  may  be 
made  by  the  handler  upon  prior 
notification  to  the  committee.  This 
incentive  increase  is  in  addition  to  the 
allowance  for  overshipments  provided 
for  in  S  908.55.  The  committee  shall, 
with  the  approval  of  the  Secretary, 
adopt  rules  and  regulations  to  establish 
the  type  of  marketing  incentive 
programs  that  would  be  available  for 
marketing  incentive  alltoments  as  well 
as  provide  for  a  deduction  against  the 
quantity  of  oranges  which  a  handler  has 
available  for  current  shipment  in  the 
event  that  the  handler  fails  to  use  all  or 
a  portion  of  the  marketing  incentive 
allotment  issued  or  uses  such  marketing 
incentive  allotment  for  other  than 
specified  purposes.  Such  rules  and 
regulations  may  also  require  that  the 
handler,  after  each  marketing  incentive 
allotment  period  is  over,  furnish  the 
committee  with  reports,  records,  and 
other  documentation  to  substantiate  the 
use  of  marketing  incentive  allotment. 

16.  Section  908.55  is  revised  to  read  as 
follows: 

§  908.55    Overshipments. 

During  any  week  for  which  the 
Secretary  has  fixed  the  total  quantity  of 
oranges  which  may  be  handled,  any 
person  who  has  received  an  allotment 
for  such  week  as  calculated  imder 
§  908.54(a),  and  whose  total  allotment  is 
not  loaned,  or  is  not  required  for  the 
repayment  of  an  allotment  loan  or  as  a 
deduction  for  a  prior  overshipment,  may 
handle  in  addition  to  such  allotment  an 
amount  of  such  oranges  equivalent  to  20 
percent  of  such  allotment,  or  one 
carload,  whichever  is  the  greater 
Provided,  however.  iTiat  the  committee 
may,  with  the  approval  of  the  Secretary, 
reduce  such  20  percent  to  a  percentage 
not  less  than  10  percent:  And  Provided 
Further.  That,  if  subsequent  to  the 
determination  of  general  maturity 
allotment  (other  than  short  life 
allotment)  is  forfeited  in  any  prorate 
district  during  any  week  such  forfeiture 
shall  be  used  to  reduce  the  amount  of 
maximum  permissible  overshipments 
made  during  such  week  unless  the 
forfeiting  handler  shall  have  made  a 
bona  fide  and  timely  offer  to  the 
committee  to  lend  the  handler's 
undershipment.  Such  forfeiture  shall  be 
first  applied  to  handlers  within  such 
district  in  which  the  forfeiture  occurred 
and  second  to  qualified  handlers  in 
other  districts.  Allocation  of  forfeitures 
to  handlers  who  have  overshipped  shall 
be  made  in  proportion  to,  but  not  in 
excess  of,  the  quantity  overshipped  by 
each  such  handler.  In  the  case  of  short 
life  allotments,  any  forfeiture  thereof 
shall  be  credited  as  above  provided  only 
against  overshipment  of  allotments 


issued  pursuant  to  I  908.54(a).  However, 
no  handler  who  has  overshipped  more 
than  the  maximum  permissible  under 
this  section  shall  participate  in  the 
credits  allowed  by  this  provision.  The 
quantity  of  oranges  so  handled  in  excess 
of  each  such  person's  allotment  (but  not 
exceeding  an  amount  equivalent  to  the 
excess  shipments  permitted  under  this 
section)  shall  be  deducted  from  each 
such  person's  allotment  for  the  next 
week:  Provided,  That  no  such  deduction 
shall  apply  when  such  quantity  is 
handled  pursuant  to  early  maturity 
allotment  issued  under  S  908.60,  or  is 
entirely  reduced  by  application  of 
forfeited  allotment.  If  such  person's 
allotment  for  such  week  is  in  an  amount 
less  than  the  excess  shipments 
permitted  imder  this  section,  as  reduced 
by  the  application  of  forfeited  allotment, 
the  remaining  quantity  shall  be 
deducted  from  succeeding  weekly 
allotment  issued  to  each  such  person 
until  such  excess  has  been  entirely 
offset:  And  Provided  Further.  That  no 
overshipment  incurred  during  one 
season  shall  be  deducted  from 
allotments  issued  during  the  following 
season.  The  provisions  of  this  section 
shall  not  apply  to  any  person  who. 
during  any  week,  has  not  received  an 
allotment  under  this  subpart  for  such 
week.  The  committee,  with  the  approval 
of  the  Secretary,  shall  adopt  procedural 
rules  and  regulations  to  effectuate  the 
provisions  of  this  S  908.55. 

17.  Section  908.56  is  revised  to  read  as 
follows: 

§  908.56    Undershipments. 

If  any  person  handles  during  any 
week  a  quantity  of  oranges,  covered  by 
a  regulation  issued  pursuant  to  §  908.52, 
in  an  amount  less  than  the  allotment  of 
oranges  for  such  week,  such  person  may 
handle,  in  addition  to  such  person's 
allotment  for -the  next  two  succeeding 
weeks  only,  a  quantity  of  such  oranges 
equivalent  to  such  undershipment 
except  that  the  undershipment  of  early 
maturity  allotment  shall  not  entide  a 
handler  to  so  handle  an  additional 
quantity  of  oranges:  Provided,  That  with 
the  approval  of  the  Secretary,  the 
committee  may  increase  or  decrease  the 
number  of  weeks  over  which 
undershipments  of  allotment  may  be 
carried  forward. 

§908.59    lAmended] 

18.  Section  908.59  is  amended  by 
adding  "pursuant  to  S  908.54."  after  the 
first  comma  in  the  first  sentence,  by 
changing  the  reference  to  "his"  in  the 
first  sentence  to  reach  "such,"  and  by 
changing  the  reference  to  "him"  in  the 
last  sentence  to  read  "such  person." 


§90t.60    [Amaadad] 

19.  Section  908.60  is  amended  by 
changing  the  reference  to  "5  908.54"  in 
the  first  sentence  to  read  "I  90e.54{a)." 
by  changing  every  reference  to  "him" 
and  "he"  to  read  "such  handler."  and  by 
changing  every  reference  to  "his"  to 
read  "such  handler's." 

§908it1    [Amendwl] 

20.  Section  908.61  is  amended  by 
changing  the  reference  to  "5  908.54"  to 
read  "§  908.54(a)"  in  the  first  sentence 
thereof. 

§  908.61a    lAmended] 

21.  Section  908.61a  is  amended  by 
changing  the  reference  to  "5  908.54"  to 
read  "i  908.54(a)"  in  the  first  sentence 
thereof. 

§908.64    [Amended] 

22.  Section  908.64  is  amended  by 
changing  the  reference  to  "he"  to  read 
"the  Secretary"  in  the  first  sentence 
thereof. 

23.  Section  908.67  is  revised  to  read  as 
follows: 

§  908.67    Oranges  not  sub)ect  to 
regulation. 

Except  as  otherwise  provided  in  this 
section,  nothing  contained  in  this 
subpart  shall  be  construed  to  authorize 
any  limitation  of  the  right  of  the  initial 
handler  of  oranges  to:  (a)  Handle 
oranges  to  charitable  institutions  for 
consumption  by  such  institutions  or  to 
relief  agencies  for  distribution  by  such 
agencies;  (b)  handle  oranges  to 
commercial  processors  for  processing 
into  products,  including  juice:  (c)  export 
oranges  or  handle  oranges  to  exporters 
for  export  purposes;  (d)  handle  oranges 
by  parcel  post  or  by  railway  express;  or 
(e)  handle  oranges  in  such  minimum 
quantities  or  in  such  types  of  shipments 
as  the  committee  may.  with  the  approval 
of  the  Secretary,  prescribe.  No 
assessment  shall  be  levied  pursuant  to 
§  908.41  on  oranges  disposed  of  for  the 
purposes  specified  in  this  section.  The 
committee  shall  periodically  review  and 
prescribe,  with  the  approval  of  the 
Secretary,  such  rules,  regulations,  and 
safeguards  as  it  may  deem  necessary  to 
prevent  oranges  shipped  under  the 
provisions  of  this  section  from  entering 
into  commercial  channels  of  trade 
contrary  to  or  in  violation  of  this 
subpart. 

24.  Section  908.70  is  revised  to  read  as 
follows: 

§908.70    Weekly  report. 

On  or  before  such  day  of  each  week 
as  may  be  designated  hwy  the  committee, 
each  person  who  first  handles  oranges 
shall  report  to  the  committee,  in  such 
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manner  as  may  be  designated  and  on 
forms  made  availdl)le  by  it.  the 
following  information  with  respect  to 
the  total  of  all  oranges  disposed  of  by 
each  such  handler  during  the 
immediately  preceding  week:  (a)  The 
total  quantity  handled:  (b)  the  total 
quantity  disposed  of  for  manufacture 
into  by-products,  showing  the  idnntily  of 
each  by-products  processor  involved 
and  the  quantity  of  each;  (c)  the  total 
quantity  disposed  of  for  export,  showing 
the  destination  and  quantity  of  each 
such  disposition:  (d)  the  totni  quantity 
shipped  for  disposition  to  persons  on 
relief,  including  quantity  donated  for 
charitable  purposes,  and  shipments  by 
parcel  post  or  express,  showinsi  the 
destination  and  quantity  of  each  such 
shipment:  ^nd  (e]  the  total  quantity 
disposed  of  otherwise,  showing  manner 
and  quantity  of  each  such  disp<isition. 

25.  Section  908.71  is  nnised  to  read  as 
follows: 

S90t.71    Manifest  report 

Each  person  who  first  handles 
oranges  shall  furnish  to  the  committee 
information  regarding  the  size  of 
oranges  in  each  standard  p.jcked  carton 
or  its  equivalent  handled  by  such 
handler  whether  such  shipments  were 
destined  to  points  in  the  continental 
United  States  or  to  C.inada  and  shall 
mail  or  deliver  such  information  to  said 
committee  or  its  duly  authorized 
representative  within  24  hours  after 
shipment  is  made  in  such  manner  as  the 
committee  shall  prescribe  and  upon 
forms  prepared  by  it. 

26.  Add  a  new  center  heading 
"Records  and  Retention"  following 

S  908.72  and  a  new  S  908.73  to  read  as 
follows: 

Records  and  Retention 

§9M.73    Reports. 

(a)  Each  handler  shall  maintain  such 
records  which  will  clearly  show  the 
details  of  such  handler's  receipts  and 
acquisition  of  oranges,  sales,  shipments, 
dispositions,  inventories  and  such  other 
speciHc  information  as  prescribed  by  the 
committee  and  approved  by  the 
Secretary  which  will  relate  to  the 
handling  and  disposition  of  oranges. 

(b)  All  such  records  specified  shall  be 
retained  by  the  handler  for  a  period  of 
three  years  following  the  end  of  the 
fiscal  year  in  which  such  transactions 
occurred,  if  within  the  three-year  period, 
the  committee  notifies  the  handler  in 
writing  that  the  retention  of  such 
records,  or  specified  records,  is 
necessary  in  connection  with  a 
proceeding  under  the  act.  a  court  action, 
or  a  compliance  investigation  by  the 
Secretary  or  the  committee  specified  in 


such  notice,  the  handlers  shall  retain 
such  records,  or  specified  records,  until 
further  written  notification  from  the 
committee.  The  committee  shall  give 
further  written  notification  to  (he 
handler  when  retention  of  the  records  is 
no  longer  necessary. 

(c)  Each  handler  shall  make  avail.ible 
to  authorized  representatives  of  the 
committee  and  the  Secretai-y  at  any  time 
during  reasonable  business  hours  all 
records  provided  for  in  this  part  for 
examination  and  audit,  and  shcill  permit 
access  to  all  premises  where  records  are 
maintained  or  stored  and  where  oranges 
are  received,  stored,  prepared  for 
market,  or  handled.  The  committee  shall 
make  such  checks  of  oranges  or  audits 
of  handlers"  records  as  it  deems 
appropriate  or  which  are  requested  by 
the  Secretary  to  ensure  that  accurate 
information  as  required  in  this  part  is 
being  furnished  by  handlers. 

(d)  All  reports  and  information 
submitted  by  handlers  pursuant  to  the 
provisions  of  this  part  shall  be  received 
by  and  at  all  times  be  in  the  custody  of 
one  or  more  designated  employees  of 
the  committee.  Such  employees  shall  not 
disclose  to  any  person,  other  than  the 
Secretary  upon  request  therefor,  data,  or 
information  obtained  or  extracted  from 
such  reports  and  records  which  might 
affect  the  trade  position,  financial 
condition,  or  business  operation  of  the 
particular  handler  from  whom  received: 
Provided,  That  such  data  and 
information  may  be  combined,  and 
made  available  in  the  form  of  general 
reports  in  which  the  identities  of  the 
individual  handlers  furnishing  the 
information  is  not  disclosed. 

27.  Section  908.83  is  amended  by 
revising  subparagraphs  (c)(1); 
redesignating  paragraph  (d)  as 
paragraph  (f);  revising  subparagraph 
(c)(3)  and  redesignating  it  as  paragraph 
(d);  and  adding  a  new  paragraph  (e).  to 
read  as  follows: 

§  90S.83    Termination. 

•  *  *  •  * 

(c)(1)  The  Secretary  shall  terminate 
the  provisions  of  this  part  at  the  end  of  a 
crop  year  in  which  the  Secretary  has 
found  by  referendum  that  such 
termination  is  favored  by  producers 
who,  during  a  representative  period 
determined  by  the  Secretary,  have  been 
engaged  in  the  production  for  market  of 
oranges  in  the  production  area: 
Provided,  That  such  termination  shall  be 
effective  only  if  announced  on  or  before 
December  1  of  the  then  current  fiscal 
year. 
***** 

(d)  Upon  recommendation  of  the 
committee,  received  not  later  than 
August  15  of  an  odd  numbered  year,  the 


Secretary  shall  conduct  a  referendum 
prior  to  October  15  of  such  year  to 
ascort.iin  whether  continuance  of  this 
part  is  favored  by  growers  as 
determined  in  accordance  with  (c)(2)  of 
this  section.  The  committee,  with  the 
approval  of  the  Secretary,  shall  adopt 
such  rules  and  regulations  as  necessary 
to  establish  the  basis  for  the 
recommendation  provided  for  in  this 
section. 

(e)  The  Secretary  shall  conduct  a 
referendum  by  October  15  of  the  sixth 
year  following  the  effective  date  of  this 
section  and  no  later  than  October  15 
every  sixth  year  thereafter  to  find 
whether,  in  accordance  with  paragraph 
(c)  of  this  section,  continuance  of  the 
order  is  favored  by  producers. 

(f)  The  provisions  of  this  part  shall,  in 
any  event,  terminate  whenever  the 
provisions  of  the  act  authorizing  them 
cease  to  be  in  effect. 

(Sees.  1-19.  48  Stat.  31.  as  amended:  7  U.S.C. 
eOl-674) 

Signed  at  Washington.  D.C.,  on  lanuary  8. 
1985  lo  become  effective  January  11. 1985 
C.W.  McMUlan. 

Assistant  Secretary,  Marketing  and 
Inipection  Services. 
|FR  Doc  85-934  Filed  1-10-85;  8:45  ant] 
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7  CFR  Part  928 

Papayas  Grown  in  Hawaii;  District 
Redefinition  and  Committee 
Reapportionment 

agency:  Agricultural  .Marketing  Senice. 

USDA. 

ACTION:  Finalization  of  interim  final  rule. 


SUMMARY:  The  Department  of 
Agriculture  (USDA)  has  decided  to 
leave  in  effect  an  interim  final  rule 
which  redefined  the  districts  into  which 
the  production  area  is  divided,  and 
reapportioned  the  membership  of  the 
Papaya  Administrative  Committee.  The 
rule  recognizes  recent  shifts  in  papaya 
production  within  the  production  area, 
and  is  necessary  to  assure  equitable 
representation  of  grower  members  on 
the  committee  based  on  the  relative 
amounts  of  papayas  produced. 
EFFECTIVE  DATE:  February  11, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Doyle,  Chief.  Fruit  Branch. 
F&V.  AMS,  USDA,  Washington  DC. 
20250,  telephone  202^147-5975. 
SUPPLEMENTARY  INFORMATION:  This  rule 

has  been  reviewed  under  Secretary's 
Memorandum  1512-1  and  Executive 
Order  12291,  and  has  been  designated  a 
"non-major"  rule.  William  T.  Manley, 
Acting  Administrator,  Agricultural 
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Marketing  Service,  has  certified  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  interim  final  rule  was  issued  on 
October  31. 1984,  and  published  in  the 
Federal  Register  (49  FR  44199)  on 
November  5, 1984.  The  rule  added 
§§928.111  and  928.120  which  combined 
Districts  2  and  3  to  form  a  new  district 
to  be  designated  as  District  2,  and 
provides  that  new  District  2  shall  be 
represented  by  two  grower  members, 
with  the  stipulation  that  at  least  one 
alternate  member  shall  be  from  either 
Maui  of  Kalawao  County.  Under  the 
chiinge.  current  District  4  would  be 
redesignated  as  District  3. 

The  rule  provided  that  interested 
persons  could  file  public  comments 
through  December  5, 1984.  none  of 
which  were  received. 

The  district  redefinition  and 
committee  reapportionment  was  based 
upon  the  recommendation  of  the  Papaya 
Administrative  Committee  comprised  of 
Hawaiian  papaya  producers  and 
handlers,  and  was  issued  under  the 
marketing  agreement,  at  amended,  and 
Order  No.  928,  as  amended  (7  CFR  Part 
928),  regulating  the  handling  of  papayas 
grown  in  f lawaii.  The  agreement  and 
order  are  effective  undo*  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
The  Secretary  finds  that  this  action  will 
tend  to  effectuate  the  declared  policy  of 
the  act. 

List  of  Subjects  in  7  CFR  Part  928 

Marketing  agreement, and  orders. 
Papayas.  Hawaii.  I 

PART  928— PAPAYAS  GROWN  IN 
HAWAII  I 

Accordingly,  the  interim  final  rule 
published  in  the  Federal  Register  (49  FR 
44199)  amending  §§92^111  and  928.120 
is  adopted  as  a  final  rule. 
'  (Sees.  1-19.  48  Slat.  31.  as  amended;  7  U.S.C. 
WI1-674) 

Dated:  |anuary  8. 19B5. 
Thomas  R.  Clark. 

Dr/nity  Dirrctor.  Fruit  anmVegetable 
Ulvisiun.  Afin'cu/lural  Marketing  Service. 
|FR  Dnc.  8.'>-904  Filed  1-10-85;  8:45  am) 
BILUNG  COOe  3410-02-M 


7  CFR  Part  928 


Papayas  Grown  in  Hawaii;  Grade 
Requirement  Amendment 

agency:  Agricultural  Marketmg  Service. 

USDA. 

ACTION:  Finalization  of  an  amended 

interim  final  rule. 


SU1MMARY:  The  Department  of 
Agriculture  (USDA)  has  decided  to 
leave  in  effect  an  amended  interim  final 
rule  which  established  grade 
requirements  for  intrastate  shipments  of 
Hawaiian  papayas.  The  previous 
regulation  covered  only  those  papayas 
shipped  to  points  outside  of  Hawaii.  The 
minimum  grade  established  for  fresh 
papaya  shipments  is  Hawaii  No.  1.  The 
amendment  is  necessary  to  promote 
orderly  marketing  in  the  interest  of 
producers  and  consumers. 
EFFECTIVE  DATE:  February  11. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Dovle,  Chief,  Fruit  Branch, 
F&V.  AMS.  USDA,  Washington.  D.C. 
20250.  telephone  202-447-5975. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291  and  has  been 
designated  a  "non-major  rule.  William 
T,  Manley,  Acting  Administrator, 
Agricultural  Marketing  Service,  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  amended  interim  final  rule  was 
issued  on  October  15, 1984,  and 
published  in  the  Federal  Register  (49  FR 
40559)  on  October  17. 1984.  The  rule 
further  amended  §  928.313  (Hawaiian 
Papava  Regulation)  under  Marketing 
Order  928  effective  July  1, 1984,  by 
establishing  regulations  applicable  to 
intrastate  shipments  of  Hawaiian 
papayas  to  alleviate  the  price- 
depressing  effects  on  sales  of  good 
quality  fruit  that  is  occurring  because  of 
substantial  quantities  of  lesser  quality 
fruit  which  are  being  diverted  to  the 
local  markets. 

The  rule  provided  that  interested 
persons  could  file  public  comments 
through  November  6, 1984,  none  of 
which  were  received. 

'The  amendment  of  the  Hawaiian 
papaya  grade  regulation  was  based 
upon  the  recommendation  of  the  Papaya 
Administrative  Committee  comprised  of 
papaya  producers  and  handlers,  and 
was  issued  under  the  marketing 
agreement,  as  amended,  and  Order  No. 
928,  as  amended  (7  CFR  Part  928). 
regulating  the  handling  of  papayas 
grown  in  Hawaii.  The  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
The  Secretary  finds  that  this  action  will 
tend  to  effectuate  the  declared  policy  of 
the  act. 

List  of  Subjects  in  7  CFR  Part  928 

Marketing  agreements  and  orders. 
Papayas.  Hawaii. 


PART  928— PAPAYAS  GROWN  IN 
HAWAII 

Accordingly,  the  amended  interim 
final  rule  published  in  the  Federal 
Register  (49  FR  40559)  amending 
§  928.313  is  adopted  as  a  final  rule. 

(Sees.  1-19.  48  Stat.  31.  as  amended:  7  U.S.C. 
601-674] 

Dated:  January  8. 1983. 
Thomas  R.  Clark, 

Deputy  Director.  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Service. 
|FR  Doc.  85-908  Filed  1-10-85;  8:45  am) 
BILLING  CODE  341(MI2-M 


DEPARTMENT  OF  THE  TREASURY 

Comptroller  of  the  Currency 

12  CFR  Part  5 

[Docket  No.  85-1] 

Rules,  Policies  and  Procedures  for 
Corporate  Activities,  Fees 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  sets  forth  the 
Office  of  the  Comptroller  of  the 
Currency  (Office)  procedures  for 
determining  fees  for  processing 
corporate  filings  under  12  CFR  Part  5. 
and  eliminates  reference  to  specific  fee 
amounts  appearing  in  different  sections 
of  Part  5.  The  Office  will  publish  a  single 
schedule  of  all  processing  fees  annually, 
and  upon  request,  will  provide  copies  of 
the  analysis  that  underlies  the  fee 
schedule  to  interested  parties.  The  rule 
eliminates  confusion  that  may  result 
from  annually  amending  different 
sections  of  Part  5. 
date:  February  11. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randall  J.  Miller,  Director.  Licensing 
Policy  and  Systems,  (202)  447-1184, 
Bank  Organization  and  Structure,  Office 
of  the  Comptroller  of  the  Currency. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  2, 1984,  the  Office 
published  in  the  Federal  Register  (49  FTl 
38954)  notice  of  a  proposed  rulemaking 
that  codified  its  procedures  for 
determining  the  fees  for  corporate  filings 
made  under  12  CFR  Part  5.  The  proposed 
policy  was  based  on  the  view  that  the 
cost  incurred  by  the  Office  when 
processing  corporate  filings  should  be 
borne  by  the  banks  or  others  making  the 
filings.  Hence,  the  proposal  set  forth 
procedures  that  would  base  individual 


1440 


Federal  Register  /  Vol.  50.  No.  8  /  Friday,  I.uniary  11.  inSo  /  Rulo.s  and  Regulations 


corporate  filing  fees  on  the  projected 
average  cost  of  processing  each  type  of 
corporate  filing.  The  OlTice  also 
proposed  that  all  corporate  filing  fees  be 
published  annually  in  a  "Notice  of 
Comptroller  of  the  Currency  Fees."  The 
annual  notice  for  fees  to  be  charged 
during  1985  will  be  published  no  later 
than  January  31.  1985.  Thereafter,  the 
notice  will  be  published  no  later  than 
the  first  day  in  December  for  fees  to  be 
charged  during  the  upcoming  year. 
References  to  the  filing  fees  that 
currently  appear  in  different  sections  of 
12  CFR  PjM  5  would  be  eliminated. 

Summary  of  Public  Comments 

The  Office  received  five  comments  on ' 
the  proposed  rule.  Two  commenters 
indicated  their  support  for  the  proposal. 
The  three  remaining  commenters  did  not 
comment  directly  on  the  proposed  rule, 
but  offered  some  observations  on  the 
hypothetical  1984  fee  schedule  that  was 
included  in  the  proposed  rulemaking  to 
illustrate  the  fees  that  could  have 
resulted  in  1984  if  the  rule  had  been  in 
effect.  Their  comments  will  be 
considered  at  the  time  the  first  fee 
schedule  is  issued  pursuant  to  this  final 
rulemaking. 

Basis  and  Purpose 

This  rule  will  eliminate  reference  to 
specific  fee  amounts  appearing  in 
different  sections  of  Part  5.  The  Office 
will  no  longer  need  to  update  those 
sections  as  fees  change.  This  will  be  less 
confusing  to  the  public.  Finally,  the 
Notice  of  the  Comptroller  of  the 
Currency  Fees  will  provide  the  public 
with  a  single,  convenient  listing  of  all 
fees  associated  with  corporate  filings. 

Executive  Order  12291 

This  rule  is  not  classified  as  a  "major 
rule"  and  therefore  does  not  require  a 
regulatory  impact  analysis. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibilitv  Act  (Pub.  L  No. 
96-354.  5  ij.S.C.  601  et  seq.).  the 
Comptroller  finds  that  the  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  sm-jil 
entities. 

List  of  Subjects  in  12  CFR  Part  5 

.National  banks.  Fees. 
Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble  12  CFR  Part  5  is  amended  to 
read  as  follows: 

PART  5— [AMENDED] 

1.  The  authority  citation  for  Part  5 — 
Rules.  Policies,  and  Procedures  for 
Corporate  Activities  reads  as  follows: 


.Authority:  12  U.S.C.  1  el  soq. 

2.  Section  5.5  is  revised  to  read  as 
follows: 

§5.5   Fees. 

(a)  Fees  must  accompany  cert.iin 
filings  before  they  will  be  accepted  by 
the  Office.  Filing  fees  will  be  set  at  an 
amount  necessary  to  recover  tho 
Office's  projected  total  cost  of 
processing  ccporate  filings  during  the 
ensuing  12  months.  Individual  fees  will 
be  established  by  first  apportioning  the 
projected  total  cost  of  processing 
corporate  filings  among  the  different 
types  of  corporate  filings  according  to 
the  projected  proportion  of  Office  staff 
time  spent  processing  the  different 
types.  A  projected  average  processing 
cost  will  then  be  determined  by  dividing 
the  projected  total  cost  of  processing  the 
different  types  of  corporate  filings  by 
the  projected  number  of  filings  of  each 
type.  The  projected  average  processing 
cost  will  form  the  basis  of  the  new  fee 
schedule.  Each  year,  the  Office  will 
prepare  a  report  on  the  determination  of 
the  projected  average  processing  costs 
and  the  new  filing  fee  schedule.  The 
Office  will  make  the  report  available  to 
interested  parties  upon  request.  The  fees 
to  be  charged  during  1985  will  be 
published  in  the  Office's  Notice  of  ihe 
Comptroller  of  the  Currency  Fees  no 
later  than  January  31, 1985.  Thereafter, 
the  notice  will  be  published  annually  no 
later  than  the  first  day  in  December  for 
fees  to  be  charged  during  each  upcoming 
year. 

(b)  Investigation  fees  may  be  charged 
at  the  rates  established  in  12  CFTl  8.6  if 
the  Office  determines  that  special 
investigations  or  examinations  are 
necessary  to  reach  an  informed  decision 
on  a  given  filing. 

(c)  Fees  must  be  paid  by  check 
payable  to  the  Comptroller  of  the 
Currency. 

§5.20    (Amended I 

3.  Section  5.20  is  revised  by 
eliminating  paragraphs  (f)  snd  [g).  and 
redesignatmg  paragraphs  (h)  through  (j) 
as  (f)  through  (h). 

§5.21    (Amended) 

4.  Section  5.21  is  revised  by  removing 
paragraph  (e)  and  redesignating 
paragraphs  (f)  through  (k)  as  (e)  through 

(i). 

§5.22    (Ameoded) 

5.  Section  5.22  is  revised  by  removing 
paragraph  (c)  and  (d),  and  redesignating 
paragraphs  (e)  through  (g)  as  (c)  through 
(e). 


§5.23    (Amended I 

6.  Section  5.23  is  revised  by  reni<)\  in;^ 
paragraph  (d)  and  redesignating 
par.igr.iphs  (e)  through  (g)  as  (d)  through 

(0. 

§5.24    (Amended) 

7.  Settii)n  5.24  is  revised  by  removing 
paragraph  (c)(5). 

§5.25    (Amended) 

8.  Section  5.25  is  revised  by  removing 
p.iragraph  (d)  and  redesignating 
paragraphs  (e)  through  (g)  as  (d)  throiinh 
(0. 

§5.26    (Amended) 

9.  Section  5.26  is  revised  by  removing 
paragraph  (i)  and  redesignating 
p.ira8r.iph(j)3s(i). 

§5.30    (Amended)  '^ 

10.  Section  5.30  is  revised  by  removing 
paragraph  (e)  and  redesignating 
p.jragraphs  (f)  through  (i)  as  (e)  through 
(h). 

§5.31    (Amended) 

11.  Section  5.31  is  revised  by  removing 
paragraph  (f)  and  redesignating 
paragraphs  (g)  through  (1)  as  (f)  through 
Ik). 

§5.32    (Amended) 

12.  Section  5.32  is  revised  by  removing 
paragraph  (d)  and  redesignating 
paragraph  (e)  as  paragraph  (d). 

§5.33    (Amended) 

13.  Section  5.33  is  revised  by  removing 
paragraph  (f)  and  redesignating 
paragraphs  fg)  through  (j)  as  (f)  through 
(i)- 

§5.34    (Amended) 

14.  Section  5.34  is  revised  by  removing 
paragraph  (c)  and  redesignating 
paragraph  (f)  as  paragraph  (e). 

§5.40    (Amended) 

1,=).  Section  5.40  is  revised  by  removing 
paragraph  (g)  and  redesignating 
paragraphs  (h)  through  (k)  as  (g)  through 
())• 

§  5.41    (Amended) 

16.  Section  5.41  is  revised  by  removing 
paragraph  (d)  and  redesignating 
paragraphs  (e)  through  (g)  as  (d)  through 
(0.  - 

§5.42    (Amended) 

17.  Section  5.42  is  revised  by  removing 
paragraph  (f)  and  redesignating 
paragraph  (g)  as  (f). 

§5.43    (Amended) 

18.  Section  5.43  is  revised  by  removing 
paragraph  (d)  and  redesignating 
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pardgruphs  (ej  through  (g)  as  (d)  through 

m.  f 

f  S.46    [Amended] 

19.  Section  5.46  is  revised  by  removing 
paragraph  (c)  and  redesignating 
paragraphs  (d)  through  (j)  as  (c)  through 
(i). 

§5.47    (Amended] 

20.  Section  5.47  is  revised  by  removing 
paragraph  (d)  and  redesignating 
paragraphs  (e)  and  (f)  as  (d)  and  (e). 


§S.4«    (Amended] 

21.  Section  5.48  is  revised  by  removing 
paragraph  (c)  and  redesignating 
paragraphs  (d)  through  (h)  as  (c)  through 


§5.49    (Amended] 

22.  Section  5.49  is  revised  by  removing 
paragraph  (c)  and  redesignating 
paragraphs  (d)  and  (e)  as  (c)  and  (d). 

§  5.50    (Amended]         | 

23.  Section  5.50  is  revised  by  removing 
paragraph  (c)  and  redesignating 
paragraphs  (d)  through  (i)  as  (c)  through 
|h). 

Uiitcd;  December  13. 1984. 
C.T.  Conover.  | 

Comptroller  of  the  Currency. 
|KR  Doc.  85-923  Filed  1-10-85:  8:45  am| 

BILLING  CODE  4S10-33-M 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  112 

lAmdt.  81 

Nondiscrimination  in  Federally 
Assisted  Programs  of  SBA; 
Effectuation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964 

AGENCY:  Small  Business  Administration. 
action:  Final  rule. 


SUMMARY:  It  is  necessary  to  add  to  our 
regulations  the  definition  of  "Federal 
financial  assistance"  as  it  appears-at  28 
CFR  42.102(c)  in  order  to  include 
coverage  of  all  nonfmancial  programs 
under  this  part.  Further,  in  accordance 
with  the  requirements  of  28  CFR 
42.403(d).  Appendix  A  is  amended  to 
update  the  listing  of  financial  programs, 
and  a  listing  of  nonfinancial  assistance 
programs  which  are  provided  by  the 
Af^ency  is  being  added. 
EFFECTIVE  DATE:  January  11, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Adelino  Sanchez,  Chief.  Office  of  Civil 
Rights  Compliance,  Small  Business 
Administration,  1441  L  Street,  NW., 
Room  501.  Washington.  D.C.  20416,  (202) 
653-6054. 


SUPPLEMENTARY  INFORMATION:  Title  VI 
of  the  Civil  Rights  Act  of  1954  ("Act") 
provides  that  no  person  in  the  United 
States  shall,  on  the  ground  of  race,  color 
or  national  origin,  be  excluded  from 
participation  in.  be  denied  the  benefits 
of.  or  be  otherwise  subjected  to 
discrimination  under  any  program  or 
activity  receiving  Federal  financial 
assistance  from  the  Small  Business 
Administration.  This  Part  112  of  Title  13 
of  the  Code  of  Federal  Regulations 
effectuates  such  provision.  Section 
42.102(c)  of  Title  28  of  the  Code  of 
Federal  Regulations  defines  Federal 
financial  assistance.  This  amendment 
will  adopt  the  definition  of  Federal 
financial  assistance  as  used  in  28  CFR 
42.102(c)  by  adding  a  new  subsection 
112.2(b).  This  definition  will  be 
consistent  with  that  used  by  the 
Department  of  Justice  and  other 
agencies  which  enforce  Title  VI. 

In  accordance  with  the  requirements 
of  28  CFR  42.403(d)  published  by  the 
Department  of  Justice  on  December  1, 
1976,  there  was  published  in  the  Federal 
Register  (49  FR  4948-49)  on  February  9, 
1984,  a  notice  that  the  Small  Business 
Administration  proposed  the 
amendment  of  Appendix  A  by  revising 
the  listing  of  financial  assistance 
programs  and  by  adding  a  listing  of 
nonfinancial  assistance  programs  which 
are  provided  by  the  Agency.  Interested 
parties  were  given  until  March  12, 1984, 
to  submit  comments,  suggestions  or 
objections  concerning  this  proposed 
rule.  No  comments  were  received. 

SBA  hereby  certifies  that  this  rule  will 
not  constitute  a  major  rule  for  the 
purposes  of  Executive  Order  12291.  In 
addition,  for  purposes  of  the  Regulatory 
Flexibility  Act.  this  rule  will  not  have  a 
significant  economic  impact  en  a 
substantial  number  of  small  entities.  The 
rule  constitutes  a  nonsubstantive 
procedural  change,  and  by  its  terms  will 
not  significantly  affect  the 
administration  of  any  of  SBA's  financial 
assistance  programs.  This  amendment 
contains  no  recordkeeping  or  reporting 
requirements. 

List  of  Subjects  in  13  CFR  Part  112 

Civil  rights.  Small  businesses. 

PART  112-J  AMENDED! 

Accordingly,  pursuant  to  the  authority 
contained  in  section  5(b)(6)  of  the  Small 
Business  Act  (15  U.S.C.  634(b)(6)),  Part 
112.  Chapter  1,  Title  13  of  the  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

1.  Paragraphs  (b)  and  (c)  of  §  112.2  are 
redesignated  as  paragraphs  (c)  and  (d), 
respectively,  and  a  new  §  112.2(b)  would 
be  added  to  read  as  follows: 


§  11 2.2    Application  of  this  part. 

***** 

(b)  The  term  "Federal  financial 
assistance"  includes:  (1)  Grants  and 
loans  of  Federal  funds.  (2)  the  grant  or 
donation  of  Federal  property  and 
interests  in  property.  (3)  the  detail  of 
Federal  personnel.  (4)  the  sale  and  lease 
of,  and  the  permission  to  use  (on  other 
than  a  casual  or  transient  basis). 
Federal  property  or  any  interest  in  such 
property  without  consideration,  or  at  a 
nominal  consideration,  or  at  a 
consideration  which  is  reduced  for  the 
purpose  of  assisting  the  recipient,  or  in 
recognition  of  the  public  interest  to  be 
served  by  such  sale  or  lease  to  the 
recipient,  and  (5)  any  Federal 
agreement,  arrangement,  or  other 
contract  which  has  one  of  its  purposes 
the  provision  of  assistance. 
***** 

2.  Appendix  A  of  Part  112  of  Title  13 
of  the  Code  of  Federal  Regulations  is 
revised  to  read  as  follows: 


Appendix  A 


Name  ol  program 


Financial  Progranw 

Regular  business 

loans. 
Handicapped 

assistance  loans 
Small  business  energy 

loans 
Small  general 

contractors- 
Vietnam.era  and 

Disabled  Veterans 

Loan  Program 
Debtor  Stale 

development 

company  toar>s 

(501 1  and  their 

small  business 

concerns 
Debtor  small  business 

investment 

companies  and 

their  small  business 

concerns 

Disaster  Loans 

Physical 

Economic  injury 
(EIDL) 

Federal  action- 
economic  iniury 

Currency  fluctuation— 
ecorwmic  injury 

Nonfinancial 
Programs 

Women's  business 

enterprise 
Small  business 

innovation  and 

research 
Procurement 

automated  source 

system 
Business 

Development 

Program 
Small  Business 

Institute  Program 
Certificate  o) 

competency 
Subcontracting 

Assistance  Program 
Technology 

Assistance  Program. 


Autttority 


Small  Business  Act.  sec.  7(a)  and 

7(al(il) 
Small  Business  Act  sec    7(aMtO) 

Small  Business  Act.  sec    7(a)(l2) 

Small  Business  Act.  sec  7|aM9). 

Pub  L  97-72 

Small  Business  Investment  Act.  title 
V.  and  Small  Business  Act.  sec. 
7(aM13» 


Small  Business  Investment  Act.  title 


Small  Business  Act  sec  7(b)(1). 
Small  Business  Act.  sec.  7(b)(2). 

Small  Business  Act  sec  7(b)(3). 

Small  Business  Act.  sec.  7(b)(4). 


Enecutive  Order  12138. 
Small  Business  Act.  sec  9. 


Small  Business  Act.  sec  8  and  Pub. 
L  96-302. 

Small  Business  Act.  sec.  8(a)  and 

Pub    L   95-507.  as  amerided  by 

Pub  L  96-481. 
Small  Business  Act.  sec.  8(b)(1)  and 

Pub  L  85-536 
Small  Business  Act,  sec  8(b)(7)  and 

Pub  L  95-89 
Small  Business  Act.  sec    8(d)  and 

and  Pub  L  95-507. 
Small  Business  Act.  sec  9. 
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Small 


MtniMonal  Trad* 


Sane*  Coipaof 
Raarad  EMCutwas 
and  AcMa  Copa  0* 


SnrnM  Buanest  Ad.  aac  21   wid 

PiA  L  96-  302 

Small  DMiwaaa  Ad.  aac  22  and 

l>l«  L  9e-4S1 
Smal  Baaaiaaa  Act  aac^  lOi  and 

an<i>an*Pub  L  95-SiO 

Pub.  L  93-237 

Sma*  Ouagiaa  Act  aac  «bMl| 


Noi*. — All  programs  listed  above  are  also 
covered  by  Part  113  of  Title  13  of  the  Code  of 
Federal  Regulations. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.001  through  59.031) 

Dated:  January  2. 19S5. 
RoImH  a.  TurabuU. 
Acting  Administrator. 
(FR  Doc  85-791  Filed  1-10-85:  8:45  am] 

MUNO  COM 


13  CFR  Partus 

(Aindt41 

Nondiscrimination  in  Federally 
Assisted  Programs  of  SBA; 
Effectuation  of  Policies  of  Federal 
Government  and  SBA 

AOenCY:  Small  Business  Administration. 
action:  Final  rule. 

SUMMARY:  In  accordance  with  the 
requirement  of  28  CFR  42.403(d)  and  in 
effectuation  of  Federal  government  and 
Small  Business  Administration  policies 
against  discrimination,  the  Small 
Business  Administration  is  revismg 
Appendix  A  of  Part  113  by  updating  its 
listing  of  programs. 
EFFECnve  oats:  January  11. 1985. 
FOR  FURTHER  INFORMATIOM  CONTACT: 
Adelino  Sanchez,  Chief.  Office  of  Civil 
Rights  Compliance.  Small  Business 
Administration.  1441  L  Street  NW., 
Room  501.  Washington.  D.C.  20416  (202) 
653-6054. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  requirements  of  28 
CFR  42.403(d).  published  December  1. 
1976.  the  Small  Business  Administration 
is  updating  its  listing  of  programs  which 
are  subject  to  the  nondiscrimination 
provisions  of  this  part. 

SBA  hereby  certifies  that  this  rule  will 
not  constitute  a  major  nle  for  the 
purposes  of  Executive  Order  12291.  In 
addition,  for  purposes  of  the  Regulatory 
Flexibility  Act.  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
rule  constitutes  a  nonsubstantive 
procedural  change,  and  by  its  terms  will 
not  significantly  affect  the 
administration  of  any  of  SBA's  financial 


assistance  programs.  This  amendment 
contains  no  recordkeeping  or  reporting 
requirements. 

List  of  Subjects  in  13  CFR  Part  113 

Aged.  Civil  rights.  Handicapped,  Loan 
programs — business.  Marital  status 
discrimination.  Religious  discrimination. 
Sex  discrimination.  Small  businesses. 

PART  113— (AMENDED! 

Accordingly,  pursuant  to  the  authority 
contained  in  5(b)(6)  of  the  Small 
Business  Act  (15  U.S.C.  634(b)(6)),  Part 
113.  Chapter  I  Title  13  of  the  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

Appendix  A  of  Part  113  of  Title  13  of 
the  Code  of  Federal  Regulations  is 
revised  to  read  as  follows: 

APPENOtX  A 


Appendix  A— Continued 


Nama  al  program 


Auttwnty 


Smail  business  davatopmant 

centers 
kiterratiooal  Trade  Program 

Service  Corps  o<  ReUed  Ei- 
acutives  and  Active  Corps 
olExaculNa*. 

Valws  Allan  Pfograma 


Tactmotogy  Asastance  Pro-  :  Small  Bushwss  Act.  sac   9 


Sma«  Biwneaa  Act.  sec   21 

and  Pub  L.  96-302 
SflwN  BuaKwsa  Act  sac   22 

and  Pub  L  96-481 
SrrMH    Business    Act.    sees 

101  and  8(bH1)  md  Pub 

L  95-510 
Pub  L  93-237 
Small    Buamaaa    Act    aac 

«(bKl) 


(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.001  through  .Sg.Odl) 

Dated:  January  2. 1965. 
Robert  A.  Tumbull. 
Acting  Administrator. 
(FR  Doc.  85-790  Filed  l-10-«5;  8:45  am) 
SHJJNa  cooc  wat-Ai-M 
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loans 
Srrult  bu»naxs  energy  loans 

Sma*     gonarit     comrtlora 

loana. 
Eiiparl  i««atemg  lina  d  credH 


Viaman»«a    and 

Valarans  Loan  Program. 
Oebtar    Slate    deveiopmant 

compar<y  oans  (S01)  and 

•leir  smaH  busviasa  corv 

cams 
Debtor  Slat«  and  local  dsval- 

opment     company     leans 

(502)  and  mmi  smai  buar- 

ness  corxrems. 
OaWor  caiMad  daMatopniaiK 
(S03)  and  tm* 


SECURITIES  AND  EXCHANGE 
—     COMMISSION 

~—      17  CFR  Parts  240,  249,  270,  and  274 

I     T(a) 

|Sma*    Busmesa    A^t.    sac       (Release  No.  34-21633;  IC-14299;  S7-1-65I 

7UK10V 
SmaH    Busav^u    Act.    s 

7(a»(i2) 
Sflial    Buamaaa    Act    t 

7(a;i9| 
SmaM    Bua«iess    Act    a 

7laMl4) 
Pub.  L  97-72 


SmaA  Businass  investmerN 
Act.  Mia  V  and  SniaH  Bust- 
naaa  Act  aac  7(aKl3). 


Small    Bus<iess    In 
Act  tine  V  and  Small  Busi- 
naaa  Act.  sac  7|a)<l3). 


Debtor  smal  busness  invest- 
ment companes  and  ttwr 
small  business  concama. 

Pollution  Control 


Sure^  bond  guararlees 

Lease       guiirantees       (net 

funded)  o&sslar  loans 
Ptiysical  

Economc  rniwy  (EitX.)  

Federal       action    economic 

Currarxry       fluctuaBort— eco- 
nomc HiMy. 


Smal  Buamaaa  Investment 
Act  kda  V  and  Small  Bust- 
naaa  Act  sec  7(aj(i3) 

SmaD  BusKiass  Inveslmant 
Act.  Me  M 

SmaN    Busness    Investmem 

Act  file  IV  Pan  A 
Srrvall    Business    investment 

Act  titio  IV.  Pan  B 
SmaH    Biwnasa    Inveslinant 

Act  tNelV 
SmaN    Busmass    Act    sec 

7(bMi| 
Sma*    Busnais    Ad    sec. 

7(b((.^) 
Small    Bus.ross    Act    sac 

7(bn:)) 
SmaM     Business     Ad.     sac 

7tbM4) 


Woman's  tNjsmoss  entatptisa 

Small  buwiess  movalion 
and  researdi. 

PnK--fement  auiofnaied 

source  .y<»»p 

Busirwss  Ce/elopmerN  Pro- 
gram. 


Small  Biismess  Institute 

CertitaKe  of  compatancy  

Assistance 


Sutxrontraclmg 

Program 


Eiacutive  Order  12138. 
Smal  Buaneaa  Act.  sac   9 

Sr<ial  Bus«iess  Act    sec    S 

11X3  Pjb  L  95-302 
SmaN  Busirwus  Act  sec  Sla) 
and    Pub    L     95-507.    as 
ameryled  by  Pub    L    96- 

481 

SmaN     Bti»i'>~«    Act.     sec 

eibK') 
SmaN     Business    Act.     sac 

e(bM7)  and  Pub   L   95-89 
Small  Business  Act  sec  8(d) 

and  Pub  L   95-507 


Semi-Annual  Report  Form  for 
Registered  Investment  Companies; 
Temporary  Suspension  of  Quarter^ 
Reporting  Obligations  of  Certain 
Registered  Investment  Companies 
Pending  Receipt  of  Comments  on 
Proposed  Final  Action 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Adoption  of  form,  rules  and  rule 
revisions:  withdrawal  of  forms  and 
rescission  of  rules;  temporary  adoption 
of  rules  and  certain  form  items  with 
solicitation  of  comment  on  fmal  action. 

summary:  The  Commission  is  adopting 
a  semi-dnnudl  reporting  form  under  the 
Securities  Exchange  Act  of  1934  and  the 
Investment  Company  Act  of  1940  that 
registered  investment  companies  will  be 
required  to  file  with  the  Commission. 
The  new  form  contains  sections  to  be 
completed  by  different  types  of 
investment  companies  and  replaces  five 
separate  annual  reporting  forms  now 
used  by  most  registered  investment 
companies.  The  Commission  is  also 
adopting  tpmporary  rules  to  suspend  the 
quarterly  reporting  obligations  of 
registered  management  investment 
companies  and  issuers  of  periodic 
payment  plans.  Comment  is  requested 
on  permanent  withdrawal  of  the 
quarterly  report  forms  for  those  types  of 
registered  investment  companies  and 
incorporation  of  their  contents  in  the 
new  semi-annual  report. 
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DATES:  The  new  rules  and  rule  revisions 
and  the  withdrawal  of  forms  and 
rescission  of  rules  will  be  effective  April 
30. 1985.  The  new  form  will  be  required 
to  be  filed  for  fiscal  periods  ending  on  or 
after  that  date.  Registrants  will  have  the 
option  of  filing  reports  on  the  new  semi- 
annual form  or  on  the  old  annual 
reporting  forms  for  fiscal  periods  ending 
before  that  date.  The  temporary  rules 
will  be  effective  January  11, 1985. 
Comments  with  respect  to  the  temporary 
rules  and  form  items  must  be  received 
on  or  before  March  5, 1985. 
ADDRESS:  Comments  with  respect  to  the 
temporary  rules  should  be  submitted  in 
triplicate  to  John  Wheeler,  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW..  Washington,  D.C. 
20549.  Comment  letters  should  refer  to 
File  No.  S7-1-85.  All  comments  received 
will  be  available  for  public  inspection 
and  copying  in  the  Commissions  Public 
Reference  Room,  450  Fifth  Street,  NW.. 
Washington.  D.C.  20549. 
FOR  FURTHER  INFORMATION  CONTACT: 

With  respect  to  the  new  form.  Gene  A. 
Gohike,  Chief  Financial  Analyst,  or 
Carolyn  Uberman.  Senior  Financial 
Analyst.  (202)  272-2024.  Office  of 
Financial  Analysis  and  Inspections,  and 
with  respect  to  the  new,  amended  and 
temporary  rules,  Elizabeth  K. 
Norsworthv,  Chief,  Office  of  Regulatory 
Policy,  (202)  272-2048  or  John  Banks- 
Brooks.  Esq.,  Office  of  Disclosure  Policy 
and  Investment  Adviser  Regulation  (202) 
272-7313,  Division  of  Investment 
Management,  Securities  and  Exchange 
Commission. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  adopting  form  N-SAR,  a 
semi-annual  reporting  form  for 
registered  investment  companies 
pursuant  to  sections  13  (15  U.S.C.  78m). 
15(d)  (15  U.S.C.  780(d)),  and  23(a)  (15 
U.S.C.  78w(a))  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78a  et 
<:eq.)  ("1934  Act")  and  sections  8  (15 
U.S.C.  80a-8).  30  (15  U.S.C.  80a-29).  and 
38  (15  U.S.C.  80a-37)  of  the  Investment 
Companv  Act  of  1940  (15  U.S.C.  80a-l  et 
scq.)  ("1940  Act").  Forms  N-lR  (17  CFR 
274.101).  N-30A-2  (17  CFR  274.102),  N- 
30A-3  (17  CFR  274.103).  N-5R  (17  CFR 
''.74.105),  and  2-MD  (17  CFR  249.402).  the 
annual  reporting  forms  now  used  by 
most  registered  investment  companies, 
are  withdrawn.'  In  order  to  implement 


'  Form  N-lR  was  the  annual  report  used  by  most 
registered  management  investment  companies.  A 
separate  form  of  annual  report  was  required  for 
unincorporated  management  companies  currently 
issuing  periodic  payment  plan  certiHcates  (form  N- 
30A-3).  small  business  investment  companies 
("SBICs")  (form  N-5R).  unit  investment  trusts 
currently  issuing  securities  (form  N-30A-2)  and  "init 
investment  trusts  not  curretilly  issuing  securities 
(form  2-MD). 


the  new  form,  a  number  of 
corresponding  rule  changes  are  also 
adopted.  These  changes  include  revision 
of  rules  8b-16  (17  CFR  270.8b-16)  and 
30a-l  (17  CFR  270.30a-l),  addition  of 
new  rules  30bl-3  and  30bl-4  and 
rescission  of  rules  30a-2  (17  CFR 
270.30a-2)  and  30a-3  (17  CFlf  270.30a-3) 
under  the  1940  Act  and  amendment  of 
rule  12b-25  (17  CFR  240.12b-25)  under 
the  1934  Act.  These  new  rules  and  rule 
amendments  set  forth  the  requirements 
for  filing  the  new  form  and  eliminate 
references  to  the  annual  reporting  forms 
that  are  withdrawn. 

The  Commission  is  also  adopting 
temporary  rule  30bl-5(T)  to  suspend  the 
obligation  of  registered  management 
investment  companies  of  tile  form  Nl-Q 
(17  CFR  274.106)  on  a  quarterly  basis 
and  temporary  rule  27d-4(T)  to  suspend 
the  obligation  of  issuers  of  periodic 
payment  plan  certificates  to  file  form  N- 
27D-2  (17  CFR  274.127d-2)  on  a 
quarterly  basis.  The  contents  of  form 
Nl-Q  are  temporarily  incorporated  in 
the  new  semi-annual  report  form  as 
items  77  and  102.  Comment  is  requested 
on  whether  forms  N-lQ  and  N-27D-2 
should  be  withdrawn  and  the  contents 
of  form  N-lQ  incorporated  in  form  N- 
SAR  on  a  permanent  basis. 

Appendix  A  to  this  release  sets  forth 
the  text  of  form  N-SAR  and  its 
instructions.  Appendix  B  shows  which 
items  of  the  annual  and  quarterly  report 
forms  have  been  eliminated  from  the 
new  form,  carried  over  to  it  unchanged, 
or  carried  over  with  modifications. 

Background 

The  Commission  proposed  form  N- 
SAR  and  related  rules  and  rule  revisions 
on  August  6, 1984.'  As  stated  in  the 
proposing  release,  the  new  form  was 
proposed  in  response  to  changes  that 
have  been  made  in  the  Commission's 
procedures  for  reviewing  disclosure 
documents  filed  by  investment 
companies  and  for  performing  routine 
inspections  of  those  companies.  The 
new  form  was  also  proposed  in  response 
to  changes  that  have  occurred  in  the 
investment  company  industry  and  the 
desire  to  develop  a  computerized  data 
base  of  information  with.respect  to  that 
industry. 

The  Commission  received  twenty 
comment  letters  on  the  proposal.  The 
commentators  strongly  endorsed  the 
new  form  and  made  a  number  of 
substantive  and  technical  suggestions 
with  respect  to  its  use  and  contents.  As 
discussed  in  more  detail  below,  the 
substantive  comments  related  to:  (a) 
Whether  the  Commission  has  the 


'See  Investment  Company  Act  Release  No.  14080. 
dated  August  6. 19B4  (49  FR  32370). 


statutory  authority  to  adopt  the  form 
under  the  1940  Act:  (b)  the  types  of 
investment  companies  that  should  be 
required  or  permitted  to  use  the  new 
form:  (c)  when  investment  companies 
should  be  required  or  permitted  to  begin 
using  the  form:  (d)  how  much  time  a 
registrant  should  have  to  file  the  form 
after  the  close  of  each  reporting  period 
and  whether  extensions  should  be 
granted;  (e)  whether  the  proposed  filing 
fee  is  too  high  for  unit  investment  trusts: 
(f)  whether  year-end  information  should 
be  reported  on  a  twelve-month  basis;  (g) 
whether  form  Nl-Q  should  be 
withdrawn:  (h)  how  the  format  of  the 
form  could  be  improved:  and  (i)  whether 
specific  items  of  the  proposed  form  and 
the  instructions  to  those  items  should  be 
modified  or  deleted.  The  final  version  of 
the  form  and  its  instructions  incorporate 
a  number  of  the  suggestions  made  by  the 
commentators.  This  release  discusses  in 
detail,  however,  only  those  items  and 
instructions  on  which  the  commentators 
primarily  focused  and  certain  tiems 
which  have  been  added  to  the  final 
version  of  the  form. 

Discussion 

(a)  Whether  the  Commission  Has  the 
Statutory  Authority  To  Adopt  Form  N- 
SAR  Under  the  1940  Act 

The  Commission  is  adopting  form  N- 
SAR  pursuant  to  its  authority  under 
section  13, 15(d)  and  23(a)  of  the  1934 
Act  and  sections  8,  30  and  38  of  the  1940 
Act.  As  in  the  proposal,  registered 
management  investment  companies  will 
be  required  to  file  the  form  pursuant  to 
new  rule  30bl-3  under  section  30(b)(1) 
of  the  1940  Act.  Section  30(b)(1)  requires 
every  registered  investment  company  to 
file  with  the  Commission  "such 
information  and  documents  (other  than 
financial  statements)  as  the  Commission 
may  require,  on  a  semi-annual  or 
quarterly  basis,  to  keep  reasonably 
current  the  information  and  documents 
contained  in  the  registration 
statement(s)  of  such  (registrants)." 

One  commentator  questioned  the 
Commission's  authority  to  require 
registered  investment  companies  to  file 
the  proposed  semi-annual  report  under 
section  30(b)(1).  According  to  that 
commentator,  the  proposed  form  would 
require  general  reporting  and  Congress 
authorized  the  Commission  to  require 
general  reporting  only  on  an  annual 
basis  under  section  30(a).  Section 
30(b)(1)  allows  the  Commission  to 
require  semi-annual  or  quarterly  reports 
only  to  update  a  company's  registration 
statement.  The  commentator  observed 
that  form  Nl-Q  was  already  prescribed 
for  that  purpose  and  the  Commission 
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had  not  proposed  to  withdraw  that  form. 
In  addition,  the  commentator  argued 
that  the  Commission  could  not  be 
intending  to  use  the  new  form  to  update 
a  registrant's  registration  statement 
because  the  new  form  required  a 
registrant  to  furnish  information  which 
differed  significantly  from  the 
information  that  must  be  disclosed  in 
the  registration  statement  forms.  In 
support  of  this  theory,  the  commentator 
cited  as  an  example  proposed  item  64. 
which  would  require  a  registrant  to 
identify  its  portfolio  manager.  Such 
information  is  not  required  in  form  N- 
lA.  the  recently  adopted  registration 
statement  form  for  open-end  investment 
companies. 

The  Commission  has  concluded  that  it 
does  have  the  statutory  authority  to 
require  registrants  to  file  form  N-SAR 
pursuant  to  section  30(b)(1).  While  the 
Commission  did  not  propose  to 
withdraw  form  Nl-Q  at  the  time  that  it 
proposed  form  N-SAR.  it  is  proposing  to 
do  so  now  and  is  adopting  a  temporary 
rule  to  suspend  the  obligation  of 
management  companies  to  file  form  Nl- 
Q  pending  Tinal  action  on  this  proposal. 
Moreover,  only  two  types  of  questions 
in  the  proposed  form  arguably  did  not 
relate  to  registration  statement  form 
requirements — proposed  item  64  which 
would  have  required  a  registrant  to 
identify  its  portfolio  manager  and 
proposed  items  55  through  60  which 
would  have  required  a  registrant  to 
furnish  certain  information  with  respect 
to  its  insurance  coverage.  Item  64  is 
deleted  from  the  final  form.  Although 
the  form  still  contains  items  relating  to  a 
registrant's  insurance'  the  instructions 
to  those  items  require  a  registrant  to 
answer  them  only  in  a  supplement  to  its 
year-end  report.* These  changes  moot 
any  possible  questions  about  the 
Commission's  authority  to  require  semi- 
annual reporting  on  form  N-SAR. 

(b)  The  Types  of  Investment  Companies 
Which  Should  Be  Required  or  Pennitted 
To  Use  the  New  Form 

With  the  exception  of  face-amount 
certificate  companies.^  all  registered 


'See  Items  80  Ihroguh  85:  see  also  items  105 
through  110  with  mpect  to  SBICs. 

'Sep  instructions  to  items  80  'hrough  86:  see  also 
instructions  to  items  lOS  through  110  with  respect  to 
SBICs. 

'A  face  nmount  certificate  company  is  defined  in 
•iection4|1|of  the  IMO  Act  to  mean  'an  investment 
.~ompany  which  is  enjtafted  in  or  proposes  to  enxaite 
in  the  business  of  issuing  face-dmount  certificates  of 
the  insldllment  type,  or  which  has  been  engaged  in 
juch  business  and  has  any  such  certificate 
iiutslanding. "  Only  a  handful  of  such  companies  still 
pxisl  and  ihey  will  be  required  to  continue  to  file 
Ihew  periodic  reports  on  forms  preacntied  under  Ihe 
1934  Act. 


investment  companies  are  required  to 
file  the  new  form.  Unit  investment  trusts 
("UITs"),  however,  will  be  required  to 
file  the  form  only  once  a  year — after  the 
close  of  the  calendar  year.  UITs  with 
series  will  be  required  to  Hie  one  report 
for  all  series,  irrespective  of  whether  the 
earlier  senes  have  a  separate  1940  Act 
reporting  number. 

One  commenter  pointed  out  that  the 
proposed  instructions  to  the  new  form 
could  be  read  to  require  companies 
currently  in  the  process  of  registering 
their  securities  for  the  first  time  under 
the  Securities  Act  of  1933  (15  U.S.C.  77 
et  seq.)  ( '1933  Act ")  to  file  the  form.  The 
Hnal  versions  of  rules  30a-l  and  30bl-3 
provide  that  a  company  does  not  have 
to  file  form  N-SAR  while  it  is  still  in  the 
process  of  registering  its  securities  for 
the  first  time  under  the  1933  Act.  The 
company  must  start  filing  the  form, 
however,  for  each  reporting  period  (or 
portion  of  a  reporting  period)  that 
elapses  after  the  date  when  the 
registration  statement  under  the  1933 
Act  becomes  effective  or  is  withdrawn." 

Several  commenters  requested  that 
UITs  be  relieved  of  any  periodic 
reporting  obligation  on  the  theory  that 
sufficient  information  with  respect  to  a 
Urr  is  already  publicly  available  in  its 
registration  statement,  the  trustee's 
annual  report  to  unitholders  and 
pubhshed  financial  manuals.  In  the 
alternative,  those  commentators  urged 
the  Commission  to  allow  UITs  to  file 
form  N-SAR  only  at  the  calendar  year- 
end  because  a  UIT  trustee  calculates 
distributions  and  expenses  only  once  a 
year — usually  as  of  December  Slst. 
These  commentators  believed  that  if  the 
trustee  were  required  to  make  the 
calculation  twice  a  year,  a  significant 
and  unnecessary  additional  expense 
would  be  created  for  this  type  of 
registrant.  The  commentator  also  noted 
that  information  filed  in  semi-annual 
reports  would  probably  be  distorted 
anyway  because  UITs  do  not  incur 
uniform  costs  throughout  the  year.  In 
view  of  the  unique  nature  of  UITs 
described  by  the  commentator,  the 
Commission  has  revised  rule  30a-l. 
proposed  rule  30bl-3  and  the 
instructions  to  the  form  to  require  this 
type  of  registrant  to  file  form  N-SAR 


'.•\nolher  commentator  urged  Ihe  Commission  to 
permit  certain  insurance  company  separate 
accounts  exempted  from  Ihe  1940  Act  and  that 
currently  file  ineir  periodic  reports  on  forms 
prescribed  under  the  1!I34  Act  to  file  the  new  semi- 
annual reporting  form  instead.  The  Commission  has 
not  acted  on  this  request  because  a  primary  purpose 
of  Ihe  new  form  is  to  rolled  data  on  Ihe  investment 
company  industry.  Entities  that  are  not  considered 
investment  companies  should.  Iberefure.  be 
excluded  from  this  data  base. 


only  once  a  year,  after  the  close  of  the 
calendar  year.  ^ 

Several  commentators  also  requested 
that  the  final  form  and  its  instructions 
make  clear  that  a  UIT  only  has  to  file 
one  report  for  all  of  its  series.  These 
commentators  pointed  out  that  prior  to 
1972.  each  series  was  required  to 
register  under  the  1940  Act  and  received 
a  separate  reporting  ("811  ")  number.  The 
instruction  to  item  IB  of  the  final  form 
instructs  UITs  with  pre-1972  series  to 
use  the  last  811  number  assigned  to  their 
series,  so  that  the  trust  will  be  filling 
only  one  report  with  respect  to  all  of  its 
series.* 

(c)  When  Investment  Companies  Should 
Be  Required  or  Permitted  To  Begin 
Using  the  Form. 

Investment  companies  will  be 
required  to  use  the  form  to  report  on  all 
fiscal  reporting  periods  ending  on  or 
after  April  30. 1985.  Registrants  will 
have  the  option  of  filing  reports  on  the 
new  form  or  on  the  old  annual  reporting 
forms  for  fiscal  periods  ending  before 
April  30th. 

In  the  release  proposing  the  new  form, 
the  Commission  slated  that  it  hoped  to 
have  the  form  in  place  so  that  it  could  be 
used  for  all  fiscal  semi-annual  periods 
ending  in  1985.  Several  commentators 
urged  the  Commission  to  allow  for  a 
one-year  transition  period  during  which 
registrants  would  have  the  option  of 
filing  of  the  new  semi-annual  form  or  on 
the  old  annual  report  forms.  Those 
commentators  staled  that  a  transition 
period  would  be  needed  because 
registrants  would  have  to  make 
"extensive  modifications"  in  their 
computer  systems  to  generate  the  data 
called  for  in  the  new  form.  Other 
commentators  urged  the  Commission  to 
allow  early  voluntary  reports  on  the 


'One  commentator  asked  the  Commission  to 
revise  the  form  and  its  instructions  to  allow  a  HIT  to 
designate  the  reporting  period  for  its  series.  I>ecause 
a  urr  could  have  senes  with  different  fiscal  years. 
The  Commission  believes  thai  a  uniform  reporting 
period  should  t>e  designated  for  all  I'tT  registrants 
tu  provide  comparable  information  with  resperi  to 
this  type  of  registrant.  Since  I 'IT  trustees  usually 
calculate  distributions  and  expenses  as  of  the  close 
of  Ihe  calendar  year,  general  mslnic«ion  .A  h:is  been 
revised  to  provide  that  all  L  ITS  are  required  In  file 
the  form  for  the  twelve-month  period  endmg 
Decemljer  31. 

"One  commentator  askeil  that  separate  reports  be 
required  of  each  set  of  series  wilh  a  different  trustee 
t)ecause  one  trustee  cannot  br  expected  to  prepare 
a  report  based  on  information  in  another  trustee's 
control.  The  Commission  lielieves.  however,  that  the 
sponsor  of  Ihe  HIT  can  and  should  be  responsible 
for  preparing  any  reports  required  lo  be  filed  by  the 
trust.  Moreover,  if  a  separate  report  were  re<)uired 
to  lie  filed  by  each  trusiee.  the  information- 
gathering  ob|ective  of  the  LIT  items  of  the  nrw  form 
would  l>e  frustrated  because  Ihe  primary  purpose  of 
those  items  is  to  collect  information  with  rerpecl  to 
alloS  Ihe  series  of  a  UIT  in  the  same  report. 
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new  form.  One  commentator  pointed  out 
(hat  such  an  optional  early  compliance 
provision  would  save  new  investment 
companies  the  considerable  expense 
that  would  be  involved  if  they  were 
required  to  file  an  initial  report  on  one 
of  the  old  annual  reporting  forms.  That 
commentator  asked,  however,  that  early 
users  be  given  120  days,  instead  of  sixty 
days,  to  make  their  first  filing. 

The  Commission  believes  that  in  view 
of  the  adjustments  which  registrants 
must  make  in  their  data-gathering 
facilities  to  convert  to  the  new  form, 
some  transition  or  phase-in  period  is 
appropriate.  However,  because  of  the 
Commission's  pressing  need  to  assemble 
a  comprehensive  and  accurate  industry 
data  base  as  soon  as  possible,  that 
transition  period  is  limited  to  six 
motiths.  The  Commission  has  also 
concluded  that  registrants  should  be  free 
to  use  the  new  form  as  soon  as  it  is 
made  publicly  available.  The  due  date 
for  early  users,  however,  is  the  same  as 
it  is  for  other  registrants,  i.e.,  the  report 
must  be  filed  within  sixty  days  of  the 
end  of  the  reporting  period.  The 
Commission  feels  that  the  benefits  of 
giving  a  special  extension  of  time  to 
early  users  are  outweighed  by  the 
problems  that  would  be  created  by 
having  disparate  filing  requirements. 

(dl  How  Much  Time  a  Registrant  Should 
Have  To  File  the  Form  After  the  Close 
of  Each  Reporting  Period;  Whether 
Extensions  Should  Be  Granted 

The  instructions  to  the  final  form  give 
each  registrant  sixty  calendar  days  to 
file  after  the  close  of  the  reporting 
period.  Technical  amendments  to  rule 
12b-25  under  the  1934  Act  are  adopted, 
however,  to  allow  fifteen  additional 
calendar  days  in  which  to  file  the  report 
or  a  portion  of  the  report,  provided  that 
the  registrant  notifies  the  Commission  of 
its  inability  to  file  pursuant  to  that  rule. 

In  the  proposing  release,  the 
Commission  stated  that  reporting 
companies  would  be  required  to  file 
form  N-SAR  within  sixty  days  after  the 
end  of  each  reporting  period,  but  that  no 
extensions  would  be  given.  Several 
commentators  asked  the  Commission  to 
lengthen  the  time  to  file  to  ninety  or  120 
days  and  to  allow  extensions  of  time  to 
file  in  extenuating  circumstances,  such 
as  national  emergencies,  archive 
catastrophes  or  major  computer 
malfunctions.  One  commentator 
requested  that  registrants  be  permitted 
to  rely  on  the  automatic  extension  of 
fifteen  calendar  days  which  rule  12b-25 
under  the  1934  Act  gives  reporting 
companies  when  (hey  notify  the 
Commission  of  their  inability  to  file 
Another  commentator  requested  that  the 
Commission  adopt  a  rute  similar  to  rule 


30a-l  under  the  1940  Act  which  allows 
investment  companies  to  apply  to  the 
Commission  for  an  extension  of  sixty 
calendar  days  to  file  their  annual 
reports. 

The  Commission  has  decided  to  retain 
a  sixty  day  filing  period  in  the  final  rule 
because  receipt  of  current  information  is 
essential  to  building  a  current  industry 
data  base.  The  Commission  has  also 
decided,  as  noted  above,  to  allow  for 
limited  automatic  extensions  of  time 
under  rule  12b-25  in  order  to  give 
registrants  the  flexibility  to  deal  with 
unforeseen  circumstances. 

(ej  Whether  the  Proposed  Filing  Fee  is 
Too  High  for  Unit  Investment  Trusts 

The  final  version  of  rule  30bl-3 
requires  every  management  investment 
company  to  pay  a  $125  fee  to  file  its 
semi-annual  report.  Revised  rule  30a-l 
requires  every  UIT  filing  its  annual 
report  to  pay  a  $125  fee.  As  proposed, 
rule  30bl-3  would  have  required  every 
registrant  to  pay  a  $125  fee  to  file  its 
semi-annual  report.  One  commentator 
objected  to  UITs  being  charged  the  same 
filing  fee  as  management  companies 
because  the  proposed  form  asked  UITs 
fewer  questions  than  were  asked  of 
management  companies.  While  it  is  true 
that  UITs  will  in  general  be  required  to 
answer  fewer  questions  than 
management  companies,  the 
Commissiori's  processing  costs  are  not  a 
function  solely  of  the  number  of 
questions  answered  by  a  particular 
reporting  company.  Filing  fee  costs 
incurred  by  UITs  annually,  however, 
will  be  less  than  the  costs  incurred  by 
management  companies  because  revised 
rule  30a-l  requires  UITs  to  file  only  one 
report  a  year. 

(f)  Whether  Year-End  Information 
Should  Be  Reported  on  a  Twelve-Month 
Basis 

The  final  version  of  the  form  requires 
a  registrant  to  report  twelve-month  or 
cumulative  information  in  its  year-end 
report.*  As  proposed,  the  form  would 
have  required  a  registrant  to  report  only 
on  the  latter  half  of  its  fiscal  year  in  its 
year-end  report. 

A  number  of  commentators  urged  the 
Commission  to  revise  the  proposal  to 
require  twelve-month  data  at  year-end. 
They  pointed  out  that  investment 
companies  and  their  auditors  normally 
compute  data  for  six- month  and  twelve- 
month periods.  If  required  to  report  six- 
month  data  at  the  fiscal  year-end.  these 
companies  would  have  to  keep  a 


separate  set  of  books  and  records. 
Those  commentators  also  believed  that 
twelve-month  cumulative  information 
would  be  more  meaningful.  The 
proposal  was  revised  to  reflect  these 
comments. 

(g)  Whether  Form  N-lQ  Should  Be 
Withdrawn 

As  stated  above,  the  Commission  is 
adopting  rule  30bl-5(T)  which 
temporarily  suspends  the  obligation  of 
management  investment  companies  to 
file  quarterly  reports  on  form  N-lQ.  The 
questions  contained  in  form  Nl-Q  have 
been  transferred  to  items  77  and  102  of 
form  N-SAR.  •"  In  addition,  the 
Conunission  is  adopting  rule  27d-4(T) 
which  temporarily  suspends  the 
obligation  of  issuers  of  periodic  payment 
plan  certificates  to  file  quarterly  reports 
on  form  N-27D-2. 

Although  the  release  proposing  form 
N-SAR  did  not  address  the  status  of 
form  N-lQ,  one  commentator  urged  the 
Commission  to  take  the  opportunity  to 
withdraw  the  form  which  it  described  as 
"unwieldy",  "expensive"  and  "time 
consuming."  The  commentator 
suggested  that  the  Commission 
incorporate  in  form  N-SAR  whatever 
items  from  form  Nl-Q  that  it  feels  must 
be  retained.  In  a  separate  letter,  the 
same  commentator  asked  the 
Commission  to  withdraw  form  N-27D-2 
because  the  form  has  not  been  needed 
since  1975. 

The  Commission  agrees  that  these 
quarterly  reports  should  be  withdrawn. 
However,  the  Commission  believes  that 
if  form  N-lQ  is  withdrawn,  the 
information  required  by  that  form 
should  be  furnished  on  a  semi-annual 
basis  in  form  N-SAR.  Since  the  release 
proposing  form  N-SAR  did  not  propose 
the  withd^wal  of  the  quarterly 
reporting  forms,  the  Commission  is 
proposing  withdrawal  now  and  is 
temporarily  suspending  quarteriy  filing 
obligations  pending  receipt  of  comments 
and  final  action  on  the  proposal. 

(h)  How  the  Format  of  the  Form  Could 
Be  Improved 

As  suggested  by  one  commentator,  the 
final  form  gives  applicants  additional 
space  to  answer  the  form  items  by 
attaching  an  extra  page  or  pages  to  the 
page  on  which  that  item  appears." 


•Thp  only  exception  to  this  general  principle 
a(...<:ars  in  itefni  28  which  require*  the  registrant  lo 
report  on  monthly  and  temi-annual  sales  and 
repurchases  of  its  shares. 


'"Item  77  is  addressed  to  all  open-end  and  closed- 
end  management  investment  companies  except 
SBICs:  item  102  is  addressed  to  SBICs. 

"The  same  commentator  suggested  that  the 
instructions  lo  the  final  form  should  stand  alone, 
without  any  references  to  statutory  provisions, 
rules,  forms  or  interpretive  releases  so  that  persons 
prepanng  the  form  woiKd  not  have  to  consult 

OMitinued 
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The  form's  format  may  be  modified 
further  to  enable  the  Commission  to 
receive  filings  on  the  new  form  by 
electronic  transmissions  and  to  make 
those  filings  publicly  available 
electronically.  As  soon  as  the 
Commission  is  in  a  position  to  receive" 
niinxs  electronically,  a  follow-up  release 
will  be  issued.'- 

(i)  Whether  Specific  Instructions  and 
Items  Should  Be  Modified  or  Deleted 

General  instruction  £•  definition  of 
"family  of  investment  companies".  The 
term  "family  of  investment  companies" 
is  deHned  in  general  instruction  E  to  the 
final  form  to  mean,  with  the  exception  of 
insurance  company  separate  accounts, 
"two  or  more  registered  investment 
companies  that  share  the  same 
investment  adviser  or  principal 
underwriter  and  hold  themselves  out  to 
investors  as  related  persons  for 
purposes  of  investment  and  investor 
services."  Under  the  final  definition, 
insurance  company  .separate  accounts 
would  be  considered  members  of  the 
same  family  if  they  share  the  same 
investment  adviser  or  principal 
underwriter  and  either  hold  themselves 
out  to  investors  as  related  companies  for 
purposes  of  investment  and  investor 
services  or  function  under  operational, 
accounting  or  control  systems  which  are 
substantially  similar. 

As  proposed,  an  investment  company 
family  would  have  included  investment 
companies  which  either  retain  the  same 
investment  adviser  or  principal 
underwriter  (or  an  affiliated  person 
thereof)  or  hold  themselves  out  as 
related  companies  for  purposes  of 
investment  and  investor  services.  Two 
commentators  requested  that  the 
definition  be  revised  to  include 
investment  companies  in  the  same 
family  only  if  they  retain  the  same 
investment  adviser  or  principal 
underwriter  and  hold  themselves  out  to 
investors  as  related  companies.  These 
commentators  pointed  out  that  the 
proposed  definition  would  cause  certain 
registrants  to  obtain  and  report  data 
about  generally  unrelated  entities 
because  an  increasing  number  of 
unrelated  companies  use  the  same 
adviser  or  underwriter.  Another 


numerous  rpfere.nces.  Tile  Commission  believes  thai 
if  the  instructions  were  revised  to  include  the  text  of 
all  applicable  statutor>'  provisions,  rules,  forms  or 
interpretive  releases,  the  instructions  could  be 
hundreds  of  partes.  Moreover,  the  Commission 
believes  that  any  attempt  made  to  summarize  these 
references  might  not  help  registrants,  but  could 
cause  confusion. 

"See.  eg..  Securities  Act  Release  No.  8.W9.  dated 
lune  27. 1984  |49  FR  28044|.  adoptini;  temporary 
rules  and  forms  to  facilitate  the  operdtion  of  the 
pilot  EDGAR  disclosure  system  for  Tilings  pr>x;ess<d 
by  the  Division  of  Corporation  Finame. 


commentator  suggested  that  the 
definition  distinguish  between  insurance 
company  separate  accounts  and  other 
types  of  registrants,  because  the 
proposed  definition  could  exclude 
related  separate  accounts.  The 
Commission  agrees  with  these 
comments  and  has  revised  the  definition 
as  suggested. 

Report  of  independent  public 
accountant.  The  instructions  to  item  77 
of  the  final  form  require  a  registrant  to 
furnish  a  report  of  its  independent 
public  accountant  on  the  registrant's 
system  of  internal  accounting  controls.'* 
The  instruction  states  that  the  report 
must  be  "based  on  the  review,  study  and 
evaluation  of  the  accounting  system, 
internal  accounting  controls  and 
procedures  for  safeguarding  securities 
made  during  the  audit  of  the  financial 
statements."  The  instruction  also  makes 
clear  that  although  the  report  of  the 
independent  public  accountant  is  to  be 
attached  as  an  exhibit  to  the  form,  the 
accountant  will  not  be  considered  to 
have  reported  on,  or  otherwise  been 
associated  with,  the  preparation  of  that 
form. 

As  proposed,  the  instructions  to  the 
form  would  have  required  a  registrant's 
accountant  to  furnish  a  report  on  any 
material  weaknesses  that  may  have 
existed  in  the  registrant's  internal 
accounting  control  system  during  its 
fiscal  year.  A  number  of  commentators 
opposed  the  proposed  instruction 
because  of  what  they  viewed  as 
unwarranted  changes  in  existing 
requirements.  They  recommended  that 
the  proposed  instruction  be  reworded  to 
continue  the  current  requirement  of 
reporting  on  weaknesses  that  exist  at 
year-end  and  that  are  material  to  the 
financial  statements  as  a  whole. 

These  commentators  argued  that  the 
costs  that  would  be  imposed  by  the 
proposed  instructions  would  e.vceed  the 
benefits  because  the  scope  of  the  audit 
examination  and  related  audit  costs 
would  increase  significantly.  One 
commentator  estimated  that  audit  costs 
incurred  by  small  investment  companies 
could  increase  75%  in  the  first  year  and 
50%  in  succeeding  years;  another 
estimated  the  increase  would  be  25%  or 
more.  These  commentators  questioned 
the  benefits  of  an  increase  in  the  scope 
of  the  audit  report,  stating  that  they 
were  not  aware  of  any  problems  which 
could  be  uncovered  if  an  expanded 
audit  had  been  conducted. 

Another  commentator  requested  a 
clear  acknowledgement  that  although 
the  accountant's  report  on  a  registrant's 


■'Item  77  requires  all  open-end  and  closed-end 
man.igemeiit  companies  except  SBICs  to  furnish  the 
report. 


internal  accounting  controls  may  be 
attached  as  an  exhibit  to  the  registrant's 
semi-annual  report,  the  accountant  is 
not  reporting  on,  and  has  not  otherwise 
been  associated  with,  the  preparation  of 
that  semi-annual  report.  The  instructions 
to  the  final  form  incorporate  these 
suggestions. 

Registrant's  acquisition  of  securities 
of  its  regular  brokers  or  dealers.  Item  24 
of  the  final  form  requires  a  registrant  to 
report  on  whether  it  holds  any  securities 
of  its  regular  brokers  or  dealers  (or  the 
parents  of  such  brokers  or  dealers  that 
derive  more  than  15%  of  their  gross 
revenues  from  securities  related 
activities)  as  of  the  end  of  the  reporting 
period.  Item  25  requires  a  registrant  to 
supply  the  following  information 
concerning  its  aggregate  holdings  of  the 
securities  of  such  issuers  as  of  the  end 
of  the  reporting  period:  the  name  of  the 
issuer,  the  issuer's  IRS  number,  the  type 
of  securities  owned  (equity  or  debt),  and 
the  value  of  those  securities. 

As  proposed,  the  form  would  have 
required  a  registrant  to  report  on  the 
value  of  its  aggregate  holdings  and  the 
percentage  of  each  issuer's  outstanding 
debt  or  equity  securities  that  those 
holdings  represented  at  the  end  of  the 
reporting  period.  Two  commentators 
urged  that  these  proposed  items  be 
revised,  because  they  believed  that  the 
proposal  did  not  conform  to  rule  12d3-l 
under  the  1940  Act  (17  CFR  270.12d3.1). 
They  protested  that  the  rule  requires  an 
investment  company  to  be  aware  of  an 
issuer's  revenues  from  securities-related 
activities  and  the  percentage  of  the 
issuer's  outstanding  debt  and  equity 
securities  owned  by  the  registrant  only 
at  the  time  that  the  registrant  acquires, 
or  contemplates  acquiring,  securities  in 
reliance  on  the  rule.  However,  these 
commentators  read  the  proposed  items 
to  require  u  registrant  to  monitor  an 
issuer's  revenues  from  securities-related 
activities  and  the  percentage  of  the 
issuer's  outstanding  debt  or  equity 
securities  that  the  registrant  owns.  They 
urged  the  Commission  to  revise  the 
items  to  require  information  only  with 
respect  to  a  registrant's  acquisitions 
during  the  reporting  period  and  to 
require  that  information  only  as  of  the 
time  of  acquisition.  One  commentator 
asked  that  at  a  minimum,  a  sentence 
should  be  added  to  the  instructions  to 
make  clear  that  the  reporting 
requirement  is  not  Intended  to  affect  the 
operation  of,  or  conditions  for 
compliance  with,  the  rule. 

The  Commission  feels  that  data  with 
respect  to  a  registrant's  aggregate 
hoidings  of  the  securities  of  its  regular 
brokers  or  dealers  (or  their  parents) 
should  be  obtained.  Investment 
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companies  have  only  reoently  been 
permitted  under  the  1940  Act  to  acquire 
the  securities  of  issuers  engaged  in 
secnirities-related  activities  '*  and.  at 
least  for  the  time  being,  the  Commission 
wants  to  be  aware  of  the  extent  to 
which  investment  companies  are  making 
such  acquisitions.  In  consideration  of 
the  concerns  expressed  by  the 
commentators,  however,  the  final  form 
does  not  require  registrants  to  report  on 
the  percentage  of  the  issuer's 
outstanding  debt  or  equity  securities 
that  the  registrant's  aggregate  holdings 
represents.  Also  as  requested,  an 
instruction  has  been  added  to  assure 
registrants  that  the  operation  of  rule 
12d3-l  is  not  affected  by  this  reporting 
requirement. 

Front-end  loads  on  sales  of 
registrant's  shares.  Although  proposed, 
the  final  form  does  not  ask  registrants  to 
report  the  total  net  asset  value  of  shares 
sold  at  each  sales  load  break-point.  This 
item  has  been  deleted  from  the  final 
form  because  several  commentators 
stated  that  most  registrants  lack  the 
abihty  to  generate  this  type  of 
information.  Instead,  item  30  asks 
registrants  to  report  only  the  maximum 
and  minimum  sales  load  rates  charged 
on  sales  made  during  the  reporting 
period. 

Senior  securities.  Item  55  of  the  final 
form  asks  open-end  and  closed-end 
companies  to  state  whether  they  had 
any  overdrafts  or  bank  loans 
outstanding  during  the  reporting  period 
which  exceeded  1%  of  their  aggregate 
net  assets.  Item  88  requires  a  closed-end 
company  to  state  also  whether  it  had 
any  notes  or  bonds,  uncovered  options 
or  futures  positions,  margin  loans  or 
preferred  stock  outstanding  during  the 
reporting  period  which  exceeded  1%  of 
its  aggregate  net  assets.  The  instructions 
to  item  88  direct  closed-end  companies 
to  report  only  debt  that  is  not  covered 
by  a  segregated  account  or  by  other 
means.'* 

As  proposed,  item  61  would  have 
required  open-end  and  closed-end 
management  companies  to  report  on 
whether  they  had  overdrafts,  bank 
loans,  notes  or  bonds,  uncovered 
options  positions,  margin  loans  or  other 
debt  outstanding  during  the  reporting 
period.  The  instructions  to  that  item 
would  have  required  the  registrant  to 


'♦  Sre  Investment  Company  Act  Release  No. 
14036.  dated  |uly  13. 1964  |49  FR  29363).  adopting 
rulel2d3-l. 

' '  The  Commission  considers  sucti  debt  to  be  a 
senior  security  only  wt)ere  the  outstanding 
indebtedness  is  not  adequately  covered  by  a 
segregated  account  or  otherwise.  See  Guide  9  to 
form  N-t  A  (17  CFR  274.11  A).  See  also  Investment 
Company  Act  Release  Nos.  72Z0  and  7221  (June  9. 
19721(37  FR  12790). 


respond  in  the  affirmative  only  if  the 
debt  was  not  adequately  covered  in  a 
segregated  account  or  by  other  means.'* 
Commentators  objected  to  this  item  on 
the  grounds  that  it  was  designed  to  elicit 
a  self-incriminating  response  from  open- 
end  companies  which  are  not  permitted 
to  issue  senior  securities  under  section 
18  of  the  1940  Act  (15  U.S.C.  80a-18).'^ 
They  also  objected  to  the  proposed 
item's  characterization  of  overdrafts  and 
bank  loans  as  senior  securities,  because 
borrowing  from  a  bank  is  expressly 
excepted  from  section  18.'*' 

As  redrafted,  item  55  of  the  final  form 
requests  information  on  the  extent  to 
which  open-end  and  closed-end 
companies  had  overdrafts  or  bank  loans 
outstanding  during  the  reporting  period, 
without  characterizing  those  overdrafts 
and  bank  loans  as  senior  securities." 
Item  88  still  requires  closed-end 
companies  to  report  on  whether  they 
had  senior  securities  outstanding  during 
the  reporting  period,  but  an  affirmative 
response  to  this  item  would  not 
necessarily  be  self-incriminating:  closed- 
end  companies,  unlike  open-end 
companies,  are  permitted  to  issue  a 
limited  amount  of  senior  securities 
under  the  1940  Act. ^ 

Identification  of  portfolio  manager. 
Proposed  item  64.  which  would  have 
required  a  registrant  to  identify  its 
portfolio  manager(s].  is  deleted  from  the 
final  form.  Several  commentators 
requested  that  this  item  be  deleted, 
stating  that  a  listing  of  portfolio 
managers  woyld  only  be  misleading  and 
would  misstate  the  complexity  of 
portfolio  decision-making.  Another 
commentator  pointed  out  that  most 
registrants  would  prefer  to  keep  this 
kind  of  information  confidential.  The 
commentators  appeared  to  object 
particularly  tg  the  inclusion  of  this  item 
because  the  Commission  recently 
decided  to  exclude  a  similar  item  from 
recently  adopted  form  N-lA,  the  new 
registration  statement  for  open-end 
investment  companies.  In  view  of  the 
exclusion  of  this  item  from  form  N-lA. 
the  Commission  has  decided  to  delete 
the  item  from  form  N-SAR  as  well. 

Portfolio  turnover  rate.  The 
instructions  to  item  71  of  the  final  form 


"  Section  18(f)  (15  U.S.C.  808-18(0)  prohibits  any 
registered  open-end  management  company  from 
issuing  any  class  of  senior  securities  except  that 
such  companies  can  t>orrow  from  a  bank  with 
sufficient  asset  coverage.  Cf.  section  18(a)  (IS  U5.C. 
80a-18(a))  which  allows  a  registered  closed-end 
company  to  issue  senior  securities  with,  inter  alia, 
sufficient  asset  coverage. 

"See section  18(11  vvitti  respect  to  open-end 
companies  and  section  18(g)  (15  U.S.C.  aOa-1B(g)) 
with  respect  to  closed-end  companies. 

'•W. 

"See  supra  note  17. 


direct  a  registrant  to  calculate  its 
portfolio  turnover  rate  by  dividing  the 
lesser  of  purchases  or  sales  of  portfolio 
securities  for  the  reporting  period  by  the 
monthly  average  of  the  value  of  the 
portfolio  securities  owned  by  the 
registrant  during  that  period.  All 
securities  that  have  maturities  at  the 
time  of  acquisition  of  twelve  months  or 
less  should  be  excluded  from  both  the 
numerator  and  denominator.  All  other 
securities,  including  U.S.  Government 
securities,  should  be  included.^' 

As  proposed,  the  instructions  would 
have  required  a  registrant  to  calculate 
its  portfolio  turnover  rate  by  including 
all  short-term  as  well  as  long-term 
securities  in  the  numerator  and 
denominator.  A  number  of 
commentators  requested  that  these 
instructions  be  revised  in  the  final  form, 
because  the  calculation  should  conform 
to  the  method  used  to  calculate  portfoho 
turnover  rate  in  forms  N-lA  and  N-2  [17 
CFR  274.11a-l),  the  registration 
statement  forms  for  open-end  and 
closed-end  investment  companies, 
respectively.  The  commentators  pointed 
out  that  the  instructions  to  those 
registration  statement  form  items 
instruct  the  registrant  to  exclude  all 
short-term  securities  and  all  U.S. 
Government  securities.  According  to  the 
commentators,  the  registration 
statement  items  produce  a  far  more 
meaningful  ratio  than  would  the 
proposed  N-SAR  item.  Those 
commentators  believed  that  the 
inclusion  of  short-term  securities  would 
only  produce  rates  that  are  infiated  and 
misleading  and  would  cause  registrants 
to  maintain  an  extra  set  of  books  to 
make  the  new  calculation.  One 
commentator  recommended,  however, 
that  long-term  U.S.  Government 
securities  should  be  included  in  the 
calculation. 

In  view  of  these  comments,  the 
Commission  has  decided  to  revise  the 
proposed  instruction  to  exclude  all 
short-term  securities  from  the 
calculation.  However,  in  the  belief  that 
there  is  no  reason  to  distinguish 
between  long-term  U.S.  Government 
securities  and  other  types  of  long-term 
debt  securities  for  purposes  of  the 
calculation,  the  instruction  directs 
registrants  to  include  all  long-term  debt 
securities.  The  Commission  agrees  that 


•"  The  instructions  explain  that  in  the  case  of  put 
or  call  options  expiring  more  than  one  year  from  the 
date  of  acquisition,  the  premiums  paid  to  purchase 
such  options  should  be  induced  in  the  value  of  the 
portfolio  securities  which  the  registrant  purchased 
during  the  reporting  period  and  the  premiums 
received  from  the  sale  of  such  options  should  ht 
included  in  the  value  of  the  portfolio  securities 
which  the  registrant  sold  during  the  period. 
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a  rcx'strdnt  should  disclose  (he  same 
poriroliu  turnover  rate  in  its  registration 
statement  and  in  its  semi-annual  report. 
For  that  reason,  amendments  to  forms 
!Ni-lA  and  N-2  are  being  proposed 
simultaneously  in  Securities  Act  Release 
No.  3*-6o63.  dated  January  4,  1985,  to 
conform  the  method  of  calculating 
portfolio  turnover  rate  described  in 
those  forms  to  the  method  described  in 
the  final  version  of  form  N-SAR. 

(h)  Additional  Items  Which  Have  Been 
Added  to  the  Final  Form 

Items  &I.  65.  12a  129  and  130  have 
been  added  to  the  final  form  to  request 
information  concerning  a  registrant's 
holdings  of  debt  securities  that  have 
been  insured  or  guaranteed  by  an  entity 
other  than  the  issuer.^'  These  items 
were  not  included  in  the  proposed  form 
because  the  Commission  was  not  aware, 
at  that  time,  of  the  extent  to  which 
investment  companies  have  been 
acquiring  such  insured  or  guaranteed 
securities.  Information  with  respect  to 
these  acquisitions  is  needed  to  construct 
a  complete  data  base  on  registrant 
portfolios.  The  nt-w  items  ask  whether 
the  registrant  h.is  any  insured  or 
guaranteed  securities  in  its  portfolio  and 
if  so,  whether  the  issuer  of  any  of  those 
securities  is  delinquent  or  in  default  as 
to  payment  of  principal  or  interest  at  the 
end  of  the  reporting  period.  In  the  case 
of  insured  or  guaranteed  securities  on 
which  there  have  been  delinquencies  or 
defaults,  the  new  items  ask  the 
registrant  to  state  whether  any  part  of 
the  value  attributed  to  those  securities 
in  the  computation  of  its  net  asset  value 
per  share  hjs  been  derived  from 
insurance  or  guarantees. 

Rule  amendments 

Implementation  of  new  form  \-SAR 
requires  several  corresponding  rule 
changes,  principally  to  set  forth  the 
requirements  for  filing  the  new  form  and 
to  eliminate  references  to  annual  report 
forms  that  are  being  withdrawn.  Section 
30(a)  of  the  1940  Act  requires  every 
registered  investment  company  to  file 
annij.illy  v\;th  the  Commission  such 
information,  documents  and  leports  as 
investment  companies  having  securities 
registered  on  a  national  securities 
exchange  are  required  to  file  annually  . 
pursuant  to  section  13(a)  of  the  1934  Act 
and  the  rules  and  regulations 
thereunder.  Rule  30a-l  currently 
requires  every  registered  investment 
company  to  file  an  annual  report  on  the 
appropriate  form  prescribed  by  the 


Commission  not  more  than  120  days 
after  the  close  of  each  of  the  company's 
fiscal  years  ending  on  or  after  the  date 
the  company  files  its  1940  Act 
registration  statement.  That  rule  also 
prescribes  a  S250  filing  fee  and  a 
procedure  whereby  registrants  may 
request  a  sixty  day  extension  of  time  to 
file.  Rule  30a-2  prescribes  the  annual 
report  forms  which  should  be  used  by 
various  types  of  registered  investment 
companies.  Rule  30a-3  permits  a  wholly 
owned  subsidiary  of  a  management 
investment  company  to  file  a  summary 
statement  in  lieu  of  a  complete  form  N- 
IR.  Since  all  annual  report  forms  unique 
to  investment  companies  are  being 
replaced  by  one  semi-annual  report,  rule 
30a-l  is  revised  to  provide  that  the  filing 
of  semi-annual  reports  on  form  N-SAR 
by  management  investment  companies 
and  the  filing  of  annual  reports  on  form 
N-SAR  by  UITs  satisfies  the  annual 
report  requirement  of  section  30(a).  The 
rule  requires  UITs  to  fill  an  annual 
report  on  form  N-SAR  sixty  calendar 
days  after  the  close  of  each  calendar 
year  and  to  pay  a  $125  filing  fee  at  that 
time.  A  UIT  that  is  in  the  process  of 
registering  its  securities  for  the  first  time 
under  the  1933  Act  is  relieved  of  this 
filing  obligation  until  its  registration 
statement  becomes  effective  or  is 
withdrawn.  Rules  30a-2  and  30a-3  are 
rescinded. 

Section  30(b)(1)  of  the  1940  Act 
requires  every  registered  investment 
company  to  file  with  the  Commission 
"such  information  and  documents  (other 
than  financial  statements]  as  the 
Commission  may  require,  on  a  semi- 
annual or  quarterly  basis,  to  keep 
reasonably  current  the  information  and 
documents  contained  in  the  registration 
statement[s|  of  such  (registrants)".  Two 
new  rules  are  adopted  under  this 
section:  rules  30bl-3  and  30bl-4.  Rule 
30bl-3  designates  form  N-SAR  as  the 
semi-annual  report  form  for  all 
registered  management  investment 
companies,  specifying  that  each 
company  should  file  the  report  within 
sixty  calendar  days  after  the  close  of 
each  of  its  semi-annual  accounting 
periods  and  pay  a  $125  filing  fee  at  that 
time.  A  management  company  that  is  in 
the  process  of  registering  its  securities 
for  the  first  time  under  the  1933  Act  is 
relieved  of  this  filing  obligation  until  its 
registration  statement  becomes  effective 
or  is  withdrawn.-*  Rule  30bl-4  permits 


financial  information  with  respect  to  a 
management  company's  wholly  owned 
subsidiaries  to  be  incorporated  in  the 
registrant's  report  on  form  N-SAR. *^ 
Rule  12b-25  under  the  1934  Act  is 
amended  to  permit  investment 
companies,  as  well  as  other  registrants 
filing  periodic  reports  under  the  1934 
Act,  to  rely  on  that  rule  to  obtain  an 
automatic  extension  of  time  to  file. 

Temporary  Rules 

As  discussed  above,  rules  30bl-5(T) 
ar.u  27d-4{T)  are  adopted  to  suspend 
temporarily  the  quarterly  reported 
obligations  of  management  investment 
companies  and  issuers  of  periodic 
payment  plans.  The  contents  of  form  N- 
IQ,  the  quarterly  report  for  management 
investment  companies,  are  transferred 
to  temporary  items  77  and  102  of  form 
N-SAR.  The  Commission  is  soliciting 
comments  on  whether  these  changes  in 
the  quarterly  reporting  obligations  of 
management  investment  companies  and 
issuers  of  periodic  payment  plans 
should  be  made  on  a  permanent  basis.  If 
the  Commission  decides,  based  on  the 
comments  received,  to  rescind 
permanently  these  quarterly  reporting 
obligations  and  to  incorporate  form  Nl- 
Q  in  form  N-SAR.  the  following  actions 
will  be  taken:  (i)  forms  N-lQ  and  N- 
27D-2  will  be  withdrawn:  (ii)  rules  13a- 
12  (17  CFR  240.13a-12)  and  15d-12  (17 
CFR  240.15d-12)  under  the  1934  Act  and 
rules  27d-3  (17  CFR  270.27d-3),  30bl-l 
(17  CFR  270.30bl-l)  and  30bl-2  (17  CFR 
270.30bl-2)  under  the  1940  Act  will  be 
rescinded;  and  (iii)  rules  13a-13  (17  CFR 
240.1.3a-l).  13a-16  (17  CFR  240.13a-16). 
15d-13  (17  CFR  240.15d-13)  and  15d-16 
(17  CFR  240.15d-16)  under  the  1934  Act 
will  be  revised  to  eliminate  references  to 
the  withdrawn  reporting  forms. 

Adoption  of  Temporary  Rules  Without 
Prior  Notice  or  Delay 

The  Administrative  Procedure  Act  (5 
U.S.C.  551  et  seq.)  ("APA  ")  generally 
requires  that  any  agency  publish  a 
notice  of  proposed  rulemaking  that 
provides  adequate  opportunity  for 
comment  by  interested  persons.  Section 
.553(b)(B)  of  the  APA  provides  an 
exception  from  this  requirement  in 
situations  where  the  agency  for  good 
cause  finds  that  prior  notice  and 
comment  are  "impractical,  unnecessary, 
or  contrary  to  the  public  interest."  These 
standards  are  incorporated  in  rule  4(b) 
of  the  Commission's  Rules  of  Practice 
(17  CFR  201.4(b)),  which  requires 


"  Items  64  dnd  65  are  to  t>e  answered  hy  .ill 
management  investment  companies  exrepi  SBICs: 
Items  128. 129.  and  130  are  to  l>e  answered  by  all 
UITs. 


"  Rule  8t>-ie.  which  relates  to  a  registered 
management  investment  company's  obligation  to 
.amend  its  1940  Act  registration  statement,  is 
tei:hnicnlly  amended  to  refer  to  rule  30b1-3  instead 
of  rule  30a-2. 


"St?>?  item  78  of  the  final  form.  As  proposed,  rule 
30bl^-4  Mould  have  permitted  a  wholly  owned 
subsidiary  of  a  registered  investment  company  lo 
file  a  summary  statement  in  li«u  of  form  N-SAR. 
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publication  and  prior  notice  of  proposed 
rules  "(ejxcept  where  the  Commission 
finds  that  notice  and  public  procedure 
are  impracticable,  unnecessary,  or 
contrary  to  the  public  interest." 

The  purpose  of  temporary  rules  27d- 
4(T)  and  30bl-5(T)  is  to  suspend 
temporarily  the  quarterly  reporting 
obligations  of  issuers  of  periodic 
payment  plans  and  management 
investment  companies.  The  Commission 
believes  that  these  temporary  rules  will 
have  no  detrimental  impact  on  the  rights 
of  companies  subject  to  the  quarterly 
reporting  requirements  that  are 
suspended.  In  addition,  the  Commission 
believes  that  there  is  little,  if  any. 
likelihood  that  any  interested  person 
would  have  reason  to  object  to  the 
withdrawal  of  these  quarterly  reports  on 
a  permanent  basis.  Accordingly,  the 
Commission  has  determined  that  prior 
notice  and  comment  are  unnecessary. 
Further,  the  Commission  Hnds.  pursuant 
to  section  553(d)(1)  of  the  APA.  that  a 
30-day  delay  in  effectiveness  is  not 
required  because  these  temporary  rules 
suspend  existing  reporting  requirements. 
Therefore,  these  temporary  rules  will 
become  effective  (upon  publication  in 
the  Federal  Register). 

List  of  Subjects  in  17  CFR  Parts  240, 249, 
270  and  274 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  Form  and  Rule  Amendments 

Parts  240,  249.  270  and  274  of  Chapter 
II.  Title  17  of  the  Code  of  Federal 
Regulations  are  amended  as  set  forth 
below: 

PART  240— RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  By  revising  the  heading,  paragraphs 
(a),  (b)(2)(ii),  and  (f)  of  S  240.12b-25  to 
read  as  follows:  1 

§  240. 1 2t>-25  Notification  of  inat>iiity  to 
timely  file  ail  or  any  required  portion  of  a 
form  10-K.  20-F.  11-K,  N-SAR  or  10-0. 

(a)  If  all  or  any  required  portion  of  an 
annual  report  on  form  10-K,  20-F,  11-K 
or  a  quarterly  report  on  form  10-Q 
required  to  be  filed  pursuant  to  section 
13  or  15(d)  of  the  Act  and  the  rules 
thereunder  or  if  all  or  any  portion  of  a 
semi-annual  or  annual  report  on  form  N- 
SAR  required  to  be  filed  pursuant  to 
section  30  of  the  Investment  Company 
Act  of  1940  and  the  rules  thereunder  is 
not  filed  within  the  time  period 
prescribed  for  such  report,  the 
registrant,  no  later  than  one  business 
dav  after  the  due  date  for  such  report, 
shall  file  a  form  12b-25  (17  CFR  249.322) 
with  the  Commission  wiiich  shall 


contain  disclosure  of  its  inability  to  file 
the  report  timely  and  the  reasons 
therefor  in  reasonable  detail. 

(b)  •  •  • 

(2)*  •  • 

(ii)  Either  the  subject  annual  report  or 
semi-annual  report/portion  thereof  will 
be  filed  no  late  than  that  fifteenth 
calendar  day  following  the  prescribed 
due  date  or  the  subject  report/portion 
thereof  will  be  filed  no  later  than  the 
fifth  calendar  day  following  the 
prescribed  due  date;  and 
«        •        •        *        * 

(f)  The  provisions  of  this  section  shall 
not  apply  to  Rnancial  statements  to  be 
filed  by  amendment  to  a  form  10-K  as 
provided  for  by  paragraph  (a)  of  §  210.3- 
09  or  schedules  to  be  filed  by 
amendment  in  accordance  with  General 
Instruction  A  to  form  10-K. 

PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 


2.  By  revising  §  249.322  and  revising 
the  heading,  paragraph  (b)  of  Part  II, 
Part  III,  and  Paragraph  (2)  of  Part  IV  of 
Form  12b-25  to  read  as  follows: 

§  249.322    Form  12l>-25— Notification  of 
late  filing. 

This  form  shall  be  filed  pursuant  to 
§  240.12b-25  of  this  chapter  by  issuers 
who  are  unable  to  timely  file  all  or  any 
required  portion  of  an  annual  report  on 
form  10-K.  20-F.  or  11-K  or  a  quarterly 
report  on  form  10-Q  required  by  section 
13  or  15(d)  of  the  Act  of  a  semi-annual  or 
annual  report  on  form  N-SAR  required 
by  section  30  of  the  Investment 
Company  Act  of  1940.  The  filing  shall 
consist  of  a  signed  original  and  three 
conformed  copies,  and  shall  be  filed 
with  the  Commission  at  Washington. 
D.C.  20549.  no  later  than  one  business 
day  after  the  due  date  for  the  periodic 
report  in  question.  Copies  of  this  form 
may  be  obtained  from  "Publications". 
Securities  and  Exchange  Commission. 
450  5th  Street.  NW..  Washington.  D.C. 
20549. 


Attachment  A:  NoliTication  of  Late  Filing 

(Check  One): 

(     1  Form  10-K  (     )  Form  11-K  (     ]  Form  20- 
F  I     I  Form  1(V-Q  |     )  Form  N-SAR 

•  4  •  *  * 

Part  II— Rule  12b-25  (b)  and  (c) 

«  •  *  •  • 

(     I  (b)  The  subject  annual  report  or  semi- 
annual report/portion  thereof  will  be  filed  on 
or  before  the  fifteenth  calendar  day  following 
the  prescribed  due  date:  or  the  subject 
quarterly  report/portion  thereof  will  be  filed 


on  or  before  the  fifth  calendar  day  following 
the  prescribed  due  date;  and 


Part  III— Narrative 

Stale  below  in  reasonable  detail  the 
reasons  why  the  form  10-K.  11-K.  20-F.  10-Q 
or  N-SAR  or  portion  thereof  could  not  be 
filed  within  the  prescribed  time  period. 


Part  IV— Other  Information 

•  •         •         *         * 

(2)  fiave  all  other  periodic  reports  required 
under  section  13  or  15(d)  of  the  Securities 
Exchange  Act  of  1934  or  section  30  of  the 
Investment  Company  Act  of  1940  during  the 
preceding  (     )  Yes  (     |  No 
12  months  or  for  such  shorter  period  that  the 
registrant  was  required  to  file  such  report(s) 
been  filed?  If  the  answer  is  no.  identify 
report(8). 

*  «         •         •         • 

3.  By  revising  §  249.330  to  read  as 
follows: 

§  249.330    Form  N-SAR.  semi-annual 
report  of  registered  investment  companies. 

This  form  shall  be  used  by  registered 
investment  companies  for  semi-annual 
or  annual  reports  to  be  filed  pursuant  to 
rule  30a-l  (17  CFR  270.30a-l)  or  30bl-3 
(17  CFR  270.30b.l-3)  in  satisfaction  of 
the  requirement  of  section  30(a)  of  the 
Investment  Company  Act  of  1940  that 
every  registered  investment  company 
must  file  annually  with  the  Commission 
such  information,  documents  and 
reports  as  investment  companies  having 
securities  registered  on  a  national 
securities  exchange  are  required  to  file 
annually  pursuant  to  section  13(a)  of  the 
Securities  Exchange  Act  of  1934  and  the 
rules  and  regulations  thereunder  (same 
as  §  274.101  of  this  chapter). 

§  249.332    [Removed] 

4.  By  removing  §  249.332. 

§249.402    [Removed) 

5.  By  removing  §  249.402. 

§249.442    [Removed) 

6.  By  removing  §  249.442. 

§  249.443    [Removed] 

7.  By  removing  §  249.443. 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

8.  By  revising  §  270.8b-16  to  read  as 
follows: 

§  270.8I>-16    Amendments  to  registration 
statement. 

Every  registered  management 
investment  company  which  is  required 
to  file  a  semi-annual  report  on  form  N- 
SAR.  as  prescribed  by  rule  30bl-3  (17 
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CFR  27a30bl-3)  shall  amend  the 
registration  statement  required  pursuant 
to  section  8(b)  by  filing,  not  more  than 
120  days  after  the  close  of  each  fiscal 
year  ending  on  or  after  the  date  upon 
which  such  registration  statement  was 
filed,  the  appropriate  form  prescribed 
for  such  amendrnents. 

9.  By  adding  §  270.27d-4(T)  to  read  as 
follows: 

§  270.27d-4(T)    Temporary  suspension  of 
quarterly  rsfXMling  ot>ljg>ition  of  iss«Mr«  of 
pwlodlc  payment  plan  c«rtificatM  aubiect 
to  ttw  surrMMlar  rights  of  section  27(d)  of 
ttieAct 

The  obligation  of  issuers  of  periodic 
payment  plan  certificates  subject  to  the 
surrender  rights  of  section  27',d)  of  the 
Act  to  file  quarterly  reports  on  form  N- 
27D-2  (17  CFR  274.127d-2  of  this 
chapter)  pursuant  to  sections  27(d),  27(f). 
30(b)  and  36  of  the  j\ct  and  the  rules  and 
regulations  thereunder  is  suspended 
until  December  31.  1985,  or  such  earlier 
date  as  the  Commission  takes  further 
action. 

10.  By  revising  §  270.30a-l  lo  read  as 
follows: 

§  270.301-1    Anmial  report 

A  registered  manay^ement  investment 
company  required  to  file  an  annual 
report  pursuant  to  section  13(d)  or  15(d) 
of  the  Securities  Exchange  Act  of  1934 
and  section  30(a)  of  the  Investment 
Company  Act  of  1940  shall  be  deemed  to 
have  satisfied  its  requirement  to  file  an 
annual  report  by  the  filing  of  semi- 
annual reports  on  form  N-SAR  in 
accordance  with  the  rules  and 
procedures  specified  thereof.  Every 
registered  unit  investment  trust  shall  file 
an  annual  report  on  form  N-SAR  with 
respect  to  each  calendar  year  not  more 
than  sixty  calendar  days  after  the  close 
of  each  year.  At  the  time  of  filing  such 
annual  report,  the  registered  unit 
investment  trust  shall  pay  to  the 
Commission  a  fee  of  $125.  no  part  of 
which  shall  be  refunded.  A  registered 
unit  investment  trust  that  has  filed  a 
registration  statement  with  the 
Commission  registered  its  securities  for 
the  first  time  under  the  Securities  Act  of 
1933  is  relieved  of  this  reporting 
obligation  with  respect  to  any  reporting 
period  or  portion  thereof  prior  to  the 
date  on  which  that  registration 
statement  becomes  effective  or  is 
withdrawn. 

§270.30»-2    [Removed] 

11.  By  removing  §  270.30a-2. 

$270.30e-3    (Removed] 

12.  By  removing  (  270.30a-3. 


13.  By  adding  S  270.30bl-3  to  read  as 
follows: 

§  270.30b1-3    Seml-annuet  report. 

Every  registered  management 
investment  company  shall  file  a  semi- 
annual report  on  form  N-SAR.  not  more 
than  sixty  calendar  days  after  the  close 
of  each  fiscal  year  and  fiscal  second 
quarter.  At  the  time  of  filing  such  semi- 
annual report  on  form  N-SAR.  the 
registered  management  company  shall 
pay  to  the  Commission  a  fee  of  S125.  no 
part  of  which  shall  be  refunded.  A 
registered  management  company  that 
has  filed  a  registration  statement  with 
the  Commission  registering  its  securities 
for  the  first  time  under  the  Securities 
Act  of  1933  is  relieved  of  this  reporting 
obligation  with  respect  to  any  reporting 
period  or  portion  thereof  prior  to  the 
date  on  which  that  registration 
statement  becomes  effective  or  is 
withdrawn. 

14.  By  adding  i  270.30bl-4  to  read  as 
follows: 

§  270.30(>1-4    Semi-annual  report  for 
totally-owned  registered  management 
Investment  company  sutMkHary  of 
registered  mensigement  Iwvestment 
company. 

Notwithstanding  the  provisions  of 
rules  30a-l  and  30bl-3.  a  registered 
investment  company  that  is  a  totally- 
owned  subsidiary  or  a  registered 
management  investment  company  need 
not  file  a  semi-annual  report  on  form  N- 
SAR  if  financial  information  with 
respect  to  that  subsidiary  is  reported  in 
the  parent's  semi-annual  report  on  form 
N-SAR. 

15.  By  adding  S  270.30bl-5{T)  to  read 
as  follows: 

S  270.30b1-5<T)    Temporary  suspension  of 
quarterly  repiorting  obligation  of 
management  investment  companies. 

The  obligation  of  all  management 
investment  ct)mpanie8  to  file  quarterly 
reports  on  form  N-lQ  (17  CFR  274.106) 
pursuant  to  section  30(b)(1)  of  the  Act  or 
section  13(a)  or  15(d)  of  the  Securities 
Exchange  Act  of  1934  and  the  rules  and 
regulations  thereunder  is  suspended 
until  December  31. 1985.  or  such  earlier 
date  as  the  Commission  takes  further 
action. 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

16.  By  revising  S  274.101  to  read  as 
follows: 

§  274. 1 0 1     Form  M-S AR,  semi-annual 
report  of  registered  investment  companies. 

This  form  shall  be  used  by  registered 


investment  companies  for  semi-annual 
or  annual  reports  to  be  filed  pursuant  to 
rule  30a-l  (17  CFR  270.30a-l)  or  30bl-3 
(17  CFR  270.30bl-3)  in  satisfaction  of  the 
requirement  of  section  30(a)  of  the 
Investment  Company  Act  of  1940  that 
every  registered  investment  company 
must  file  annually  with  the  Commission 
such  information,  documents  and 
reports  as  investment  companies  having 
securities  registered  on  a  national 
securities  exchange  are  required  to  file 
annually  pursuant  to  section  13(a)  of  the 
Securities  Exchange  Act  of  1934  and  the 
rules  and  regulations  thereunder  (same 
as  §  249.330  of  this  ch.ipter). 


S  274.102    (Reniovedl 

17.  By  removing  §  274.102. 

§274.103    (Removedl 
16.  By  removing  §  274.103. 

§274.105    [Removed] 
19.  By  removing  5  274.105. 

Statutory  Basis 

Form  N-SAR.  rules  27d-4(T).  30bl-3. 
30bl-4  and  30bl-5(T)  are  adopted,  forms 
N-IR,  N-5R.  N-30A-2,  N-30A-3  and  2- 
MD  withdrawn,  rule  30a-l  revised  and 
rules  30a-2  and  30a-3  rescinded 
pursuant  to  the  authority  granted  the 
Commission  in  sections  13. 15(d)  and 
23(a)  of  the  Securities  Exchange  Act  of 
1934  (15  U.S.C  78m.  78o(d),  and  78w(a)) 
and  sections  8.  30  and  38  of  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-«,  80a-29  and  80a-37).  Rule 
12t>-25  is  revised  pursuant  to  the 
authority  granted  the  Commission  in 
sections  13, 15(d)  and  23(a)  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78m.  78o(d).  and  78w(a)). 

Summary  of  Regulatory  Flexibility 
Analysis 

The  Commission  has  prepared  a  Final 
Regulatory  Flexibility  Analysis  in 
accordance  with  5  U.S.C.  604  regarding 
the  adoption  of  form  N-SAR  and  the 
adoption  of  related  rules  and  rule 
amendments.  A  summary  of  the 
corresponding  Initial  Regulatory 
Flexibihty  Analysis  was  included  in  the 
release  proposing  the  new  form  at  49  FR 
32370. 

The  Commission  has  also  prepared  an 
Initial  Reguidtory  Flexibility  Analysis  in 
accordance  with  5  U.S.C.  603  regarding 
the  adoption  of  rules  27b-4(T)  and  30bl- 
5(T).  temporarily  suspending  the 
quarterly  reporting  obligations  of  issuers 
of  periodic  payment  plan  certificates 
and  management  investment  companies, 
respectively.  The  analysis  states  that  the 
temporary  rules  will  have  a  significant 
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beneficial  economic  impact  on  small 
issuers  of  periodic  payment  plan 
certificates  and  small  management 
investment  companies  by  relieving  those 
entities  temporarily  of  their  quarterly 
filing  obligations.  Copies  of  the  Final 
Regulatory  Flexibility  Analysis 
concerning  the  adoption  of  form  N-SAR 
and  the  Initial  Regulatory  Flexibility 
Analysis  concerning  the  adoption  of  the 
temporary  rules  may  be  obtained  by 
contacting  Carolyn  Uberman  in  the 
manner  specified  above. 

Dated:  ]anirar>'  4. 1985. 

By  the  Commission. 
|ohn  Wheeler, 
Secretary. 
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(Iv)  _ 


(V) 


(tiste:  If  aelf-custody,  provide  nae  of  safekeeping  depository  and  location  of 
assets  in  sub-itMs  ISA  and  1SB.) 


16.  A.   121  Second  custodian 
B.   121  location:  (i) 


(If  any):. 


City 
C.  I/I  Country  if  other  than  United  States:, 


iiiL 


State 


^ 


p  03de 


Bai* 

8ec.17(f)(1)   sec.  Bichg 
Rule  17f-1 


Type  of  Custody  CX*  as  appropriate) 

Nat'l  Foreign    Insurance  Go. 


D.    IZI 


(i) 


(ii) 


Self 
Rule  17f-2 

(iii)  _ 


Bank      Sponsor 
Rule  17f-5   Rule  26«-2 


(lv)_ 


(V) 


(M9te:  If  regiatrant  has  aire  than  tw  custodians,  insert  additional  copies 

of  this  page  In  acoocdance  with  Itoi  0(6)  of  the  Oneral  Instructions.) 


s 


< 

is 

z 

o 


a. 
a 

«< 


CO 
00 


50 


03 

D 

a. 

A 
00 

c 


1'M.t  "i 


PHX.  6 


rile  nuMKi    (c)   811- 


17.     *.    1^1  8«*>-Oja».jrll«n 


nr  «ny(! 


City 


.••-lit-;.    Iliti-llikit  l<i  Hli«-k 
TJii's  pMjc'is  l»?iiH  filt»l  f">«: 

AM   SentfS (b)    |    | 

S>-rirs(Cll 

llf   filiriM  ■>!•-  than  one 
|t-jjy  b,   -X'  toll   ......(lil    L 


(to  IliD 

State  lip  QxJe 


For  period  ending  (a) 
File  nmber  (c)  811- 


If  filing  more  than  one 
Page  6,  "X'  box   (e)  | 


C.    1^1  tiuuntry  if  <>thw   ih«n  United  Stdteai 


D.    IZI 


Bwik 
SlC.I7|f)(t) 


(il 


Type  of  Ciistod^  ("X"  •&  atytijyr  iat«) 


er  Nat'l 
Sec.  Bict>9. 
imle  «7f-J 

(lit 


Self 
mle  nt-2 

mi) 


Foreign 

riistodian 

Hule  17f-5 

(Iv) 


Insjranoe  Co. 
Spunsor 
Rule  26e-2 

(V) 


POWTOLIO  OTWSACrrONS 

20.  Brdterage  cxxnussions  paid  on  portfolio  transactions  of  Registrant: 

List  below  the  ten  brokers  which  received  the  largest  aiaoint  of  brokerage 
comissians  (excluJing  dealer  concessions  in  urierwritings)  by  virtue  of 
direct  or  iiriirect  participation  in  Registrant's  portfolio  transactions, 
set  forth  in  order  of  size  of  a-oss  ooniiiisaions  during  the  cirrent  reporting 
period:  [ 

IFOR  A  SERIES  OOWWy,  I1EHB  20  AND  21  ARE  TO  BC  ANSHERCO 
CNI^  IN  lOTM.  FOR  AUi  SERIES] 


ia.    |/|   Doeti  Itegistrant's/Sfries'   custcxlian(»)  maintain  aaw  or  all  of 
lteqistr*it"s/Series'  aecurities  in  a  central  detiwitory  or 

boc*-entry  systai  pursuant  to  Rule  17f-4? I    I 

Yes 

1».   F«iily  ot   investifcnt  cofianiea  intotwation: 

A.   1211  Is  Mgistrmt  part  of  a  faaily  of   iiwestjaent  cmijanies? I    | 

•.    |7|    If   'Yes,'  state  the  ntJMier  of  rwjislered  iun«j<9ttnt 

investMHit  cca^ianies  in  the  family   

(Note:   CTxmt  as  a  separate  cauMty  e**  series  of  a 

aeries  ccwfian/  vid  each  portfolio  of  a  nultiple 
portfolio  ocafiMy;  eiclude  all  series  of  imit 
invesiaent  trusts  froai  this  nurijer.) 

C-    1/1   Identify  the  fatily  using  10  letters * 

(Itote:    In  filing  this  fonr,  use  this  identification 
consistently  for  all    investment  ca^ianies  in 
the  taaily  including  any  unit   investnent 
trusts.     This  designation  is  for  purposes  of 
this  fora  only.) 


Na.ie  of  Broker 
(Put  an  asteri^  before  the  name  of 
each  entity  listed  below) 


B. 

US 

NijA>er 
(Bach  ninber 

dlOUld    StaiTt 

with  a  i) 


C. 
Ooss 
Oonnissions 
Received  from 

Registrant 
($000' s  omitted) 


(Note:  act)  dollar  anoiut  in  the  table  should  surt  with  a  S) 

21.  AgT^egite  brokerage  ooawiasions  paid  by  RegistranC 

diring  cirrent  reporting  period  (SOOO's  owitted)   *_ 


m 


< 

Ul 

p 

Z 

c 


3. 

c 

a 


B 

9 
0 

OB 


so 

e 

sr 

oe 

a 

3 
O. 

90 
n 

i 

n. 

Q 
9 
ee 


en 


PNZ  7 


PNS  8 


Per  period  ending  (a) 
PUe  tH^btc  (c)  ail- 


If  filing  acre  than  one 
rage  7.  "X*  bOK  (e)  I 


tor  parlod  ending  (a) 
PlleiMber  (c)  811- 


Serieg  InfoniBtton  Blodc 
This  page  ia  being  filed  for: 

All  Series (b)   Tl 

Serieg(d)         2_ 


22.  Riqlatxant' a  portfolio  tranaactiona  with  entitiea  acting  aa  principalat 

Uat  the  tan  dealers  or  other  entitiea  acting  aa  principals  with  ^hcm  Regia- 
trant  did  the  largest  aaoint  of  portfolio  tranaactiona  (IncluJing  all  short- 
tern  obligitiana,  and  U.S.  QowerroBnt  and  tax-free  aacuritiea)  in  both  the 
aeoonlary  arket  and  in  inderwltten  offerings  set  forth  in  order  ct  siae 
bassd  kfon  total  wlus  of  principal  tranaactiona  dirlng  the  cirrent  reporting 
period: 

tPOR  A  snuES  cavHn  line  22  and  23  are  to  be  nisheicd 

ONUr  IN  TETDU.  FCR  AU.  SQUESl 
A. 


If  filing  nxe  than  one 


Page  8.  "X*  boK 


ielEL 


CI 

NO 


of  Bftity 
(PiX  an  asteri* 
before  the  naae  of 
each  entity  listed  below) 


B. 

C. 

D. 

Purchases 

ftlesby 

US 

by 

Registrant 

NtltMr 

Registrant 

(excl.  ntiring 

(Gich  nuiber 

securities) 

Aould  start 

($000 ,000* s 

($000 ,000' a 

with  a  «) 

onitted) 

onitted) 

24.  |7|  At  the  end  of  the  current  period,  did  the  Ragistrant/Series 

hold  any  aecuritles  of  its  regular  brokera  or  dealers  or  of  _ 

the  psients  of  such  brokers  or  dealers  that  derive  aore  than  |_| 

15%  of  groaa  revenue  frosi  securities-related  activities?  ....  Yes 

[If  ansMer  is  lb,*  go  bo  itoi  26. 
If  ansMer  is  *Yes,*  go  to  itea  25.] 

25.  IZI  List  below  the  InfotMtion  requested  about  Registrant's/Series'  holdings 

of  the  securities  of  its  regular  brokera  or  dealers  or  of  their  parents  that 
derive  K>ie  th«i  15%  of  gross  revenues  froi  securities-related  activities: 


A. 

Nmb  of  Regular 
Brcker  or  Dealer 
or  Parent  (Issuer) 
(Put  an  asteris)c  before 

the  mac  of  each 
entity  listed  below) 


B. 

C. 

0. 

Value  of  any 

m 

lype  of 

Securities  owned 

Rartier 

Security 

By  Registrant/ 

(Each  niMber 

Owned 

Seriea  at  end  of 

ahould  start 

D-debt 

current  period 

with  a  «) 

Bwiity 

($000's  CBiitted) 

(Note:  esch  dollar  aannt  in  the  table  ittould   atart  with  a  8) 


23.  Ag^re^te  principal  purchaae  tranaactiona  and  nle 
tranaactiona  of  the  Registrant  dicing  the  current 
reporting  period  ($000,000  oaitted)  $ 


T. 

ntal  Pvrchaaes 


IbUl  Sales 


(Note:  each  dollar  iMiunt  in  the  table  should  start  with  •  $) 


< 


Z 

o 


B 

9 
C 

P3 


73 

c_ 
5" 

CD 

B 

3 

a. 

JO 
(0 
00 

c 


PMZ  9 


Par  ptcloa  andlng  (a) 
Pile  n\mbtr  (c)  8U-  ~ 


_  8»1»«  Infocaitlon  Bloefc 

Oiis  p*9e  islxTinq  filed  foe: 

Ml  Series (b)   Q 

Serie8(d) 


PMZIO 


If  filing  aore  than  one 
tmm  9.    •%•  bo» (e)ri 


M.  |7|  Oonaideratlona  which  affected  the  fartlcipatlon  of  brokers  or  dealers 
cr  other  entitles  in  oonissions  or  other  ocsfienaitlan  paid  on 
portfolio  tranasctions  o<  Re9latrant: 

(FOR  SERIES  CnVWIES  THIS  im  IS  TO  BE  MOe^CD 
(MLY  IN  1DTKL  POR  ALL  SE3UESI 


Place  *x'B*  on  the  apfroprUte  lines. 


YES 


A.  Sales  o<  Registrant's/Series's  Stares _ 

t.    Itecelpt  of  investaant  research  and  autlMioal 

Inforation  _ 

C.  Ricelpt  of  quatatlons  for  portfolio  iwlvatlons _ 

D.  M>ility  to  execute  portfolio  transactions 

to  obtain  best  frice  and  execution  _ 

E.  Raoeipt  of  telephone  line  and  wire  aervioes _ 

P.    ft-cker  or  dealer  vhich  is  an  affiliated  person _ 

G.    <rrany.Mnt,  to  retim  or  credit  part  cr  all  of 

ooMissions  or  profits  thsreon: 

(1)    lb  inveataent  adviser,  principal  indenrltar, 

or  an  affiliated  person  of  either  _ 

Hi)     TO  Rs9istzant  

B.  Other  _ 

sua  tm  wpowowses  op  RBcngnwwrs  amas 

27.  IZI  Is  Beqistrant/SBries  an  ofan-end  investment  oonpany? Cl 

yes 
Ilf  answer  is  "No,*  go  to  iten  45. 
If  ansHsr  is  *«••,*  90  to  itw  28.1 


CI 

No 


For  period  ending  (a) 
File  nuSaer  (c)  811-  " 


Series  Inforsatlon  Block 


Ihis  page  is  being  filed  for: 
Series(d) 


If  filing  acre  than  one 
Page  10,  *X*  booc  ....(e)  Tl 


28.  Msnthly  sales  and  repurchases  of  Registrant' si/Series' 

(i)         (il) 


Ibtal  NMT  Ibtal  NKV 

of  Shares  ot  9iares 

Sold:  Sold:  Reinv. 

New  Sales  (tncl.  of  Dividends 
Dcchanges)       t  Distributions 

(OOP's  csiitted)  (OOP's  owitttad) 


shares: 
(ill) 


(Iv) 


Month  of 
Cizrent  Period 


Ibtal  NKV 
Total  NAV      of  Shares 
.  of  Shares     Redeemed  and 
Sold:       Repurchased 
Other     (Incl.  Exchanges) 
(OOP's  owitted)  (OOP's  quitted) 


A.  First  or  seventh  $ 

B.  Second  or  e'^th  $ 

C.  Viird  or  ninth      $ 

D.  Fourth  or  tenth    $ 

B.  Fifth  or  elevenths 
P.  Sixth  cr  twelfth  $ 

C.  Itxal  $~ 


ntal  NAV  of  Registrant's/Series'  shore  nles  during  the 
period  sii>ject  to  a  sales  load  (SOOO's  caittad)  


29.  |7|  noes  Registrant/Series  daduot  a  ftont-end  sales 
load?  • 


(If  answer  is  "No,"  go  to  itcai  34. 
If  aiMMsr  is  "Tres,"  go  to  itea  90.1 

30.  A.  TMal  front-end  ssles  loads  oollected  froa  sales 
(induJing  exchanges)  by  principal  udenciter 
or  by  any  uiderwriter  which  is  an  affiliated 
parson  of  the  [rincipal  uderwriter,  of 
Registrant'  s/Sories'  ihares  dtring  the 
current  period  (SOOO'a  oaittad)   


B.  Wat  is  the  aBxima  sales  load  rate  in  effect  at  the  end 

of  the  period  as  a  percentage  of  the  offering  price?  ... 

C.  Itat  is  the  ainlmn  sales  load  rate  In  effect  at  the  end 

of  the  psiod  as  a  percentage  of  the  offering  prloe?  ... 


I 

a 


CI 

Yes 


CI 

No 


< 

is 

z 

o 


3. 

0) 

ve 

S 

e 


93 

c. 
5* 

CB 
B 

s 
a. 

se 
n 

1 

0 
o 

3 


PKX  11 


PMSE  12 


Par  period  enaing  (a) 
Pile  nwtjer  (c)  811-  " 


Ser le«_Inforiwtion  Dlock 
■niis'|:a9e  is  beirig  filed  for: 

All  Series (b)    |J 

Series(d> 


Far  period  ending  (a)_ 
File  nuitoer  (c)  811-  ' 


Series  Infcmation  Block 
This  page  is  being  filed  fori 
All  Series (b)    |_| 

Series(d) 


jtf  filing  more  than  one      _ 
|p»y  10.  "X"  boK (e)|    I 


If  filing  ncre  than  one 
Faqe  12,  "X*  bOK (e) 


31.  Net  anoirt  retained  by  Registrant's/Series'   principal 

irderuriter  or  by  aiv  juienr-'er  w-.  ti  is  ar  jf  filiated 
person  of  the  prioci.a;   irn«rv«n«   tiijr?of   ir-m  »rar.t-end 
sales  leads  collected  frcw  sales  cf  Scqistrarf  vseries' 
^Mres  diring  the  cirrent  period  (SOOO's  omitted i    


39. 


|/|  Are  any  acooirt  msintenance  fees  or  other  administrative 
fees  imposed  directly  oe  shareholders?  


33 


Net  aaomt  Begistrant's/Series'   principal  mdervriter  and 
any  mderwriters  which  are  affiliated  persons  of  the 
princiF"!  urierwiter  paid  from  front-end  sales  loads 
to  dMlers  which  are  not  affiliated  persons  of  the 
principal  urierwriter  for  selling  Reqistrant's' 
SKies'   shares  diring  current  period  (SOOO's  onitted)    ... 

,  Net  anoint  faid  to  a  captive  retail  sales  force  of 
Registrant's/Series'   principal  iiiderwriter  or  of  any 
urienciter  which  is  an  »ff  iliat«3  oerson  of  the 
p-inciial   ijrierwriter  frcn  fnxit-end  sales  loads  {(X 
selling  Registrant's  shares  during  cirrent  period 
($000' s  OPUtted)    


40.   IZI  Does  the  Registrant/Series  have  a  plan  of  distribition 
adopted  pirstant  to  Rule  12b-17  » 


llf  answer  is  ■No,*  go  to  lt«Bi  4S. 
If  answer  is  'Yes,*  go  to  it«  41.] 


41.  |7|  naes  Registrant/Series  i»c  its  assets  dlrecUy  to 
payments  uxter  the  12b-l  plan?  • 


Yes 


CI 

YM 


III 


CI 

No 


CI 

NO 


No 


34.   |2l  Vot*  Beqiatrant/Series  infiose  a  deferred  or  contingent 
deferred  sales  load?  


Yes 


CI 

No 


Ilf  answer  is  "No,"  go  to  itew  37. 
If  answer  is  "Yes,*  go  to  item  35.1 


35.  Tfttal  deferred  or  contingent  deferred  sales  loads  oollectad 
d>ring  cirrent  period  frow  rwlei^ion*  and  rppurchases  of 
Registrant's/Series'   shares  (SOOO's  onutted)    


36.  A. 


I/I  Does  »gi*rant 'S<Tie«  retain  all  nonius  collected 

froai  the  d*f»rred  or  contingent  deferred  sales  load?   .. 

If  answer  to  «,t>-iten>  T6»  is  *»io,"  state  the  net  amoint 
Itegistrant 'Series  r,ra  -*d  frcm  deferred  or  oon- 
tingent  deferred  sales  loads  (SOOO's  oiutted)    


Yes 


No 


(If  answer  Is  •Ho,"  go  to  itcn  44. 
If  answer  is  "Yes,*  90  to  lt««  42.1 


42.  ror  the  cirrent  period,  indicate  the  ptroentage  of  total 

dollars  paid  directly  by  the  Registrant/Series  imder 
the  12b-l  plan  for  each  of  the  following  (roinJ  an»«rs 
to  the  nearest  whole  percent) 1 

A.    Advertising  

a.    Printing  and  nailing  of  pro^»otun«  to  oth«r  than 

cirrent  shareholders  

C.    Biynents  to  i*iderwrltet» 

D      Payinents  to  brokers  or  dealers 

E.     Direct  payments  to  sales  personnel   

P.     Payments  to  banks  and  avings  and  loans 

G.    Other  uses,  incliriing  payments  to  the  investment  adviser 

separate  fron  the  advisory  fee 

R.    urallocatad  payments  made  for  a  ccabination 

of  such  services  

43.  Ttital  anoint  paid  directly  by  Registrant/Series  pirsiant 

to  its  12b-l  plan  (SOOO's  onitted)   » 


37.   iZl  Does  Registrant/Series  in^xjse  a  redwuption  fee  ether 
txian  a  deferred  or  contingent  sales  load?   

(If  answer  is  "No,"  go  to  iten  39. 
If  anaver  is  "Yea,"  go  to  itm  38.) 


Yes 


NO 


If  an  investment  adviser  or  other  affiliated  person  of 
Registrant/Series  nade  payiients  pirsiant  to  Registrant' ft/ 
Series'   12b-l  plan,  state  the  total  eunoint  of  such 
payments  (SOOO's  emitted)    


IWal  aiKxnt  of  radcsfJtion  fees  other  than  deferred  or 
oontingent  deferred  sales  loads  ooilecfid  from  rad«tp- 
tiona  and  repirchases  ot  Registrant's/Series'   shares 
diring  the  cirrent  period   (SOOO's  omitted)    


ss 


o 


Z 

o 


3. 


I 


wat  13 


ror  prriod  ending  (a) 
PU«  UMtitt  (c)  811-  . 


Series  Information  Blocfc 
Tnia  ikfjt  is  being  tiied  iot: 

All  Seri«« ;..(b)   |J 

Serie«(d) 


14 


For  period  ending  (a)_ 
Pile  nuiber  (c)  811-  ~ 


Series  Informtlpn  Block 
■ffSipigeTs  being 'frro3"fgc   I 

All  Series (b)    |_| 

Sertes(d) I 


If  filing  nore  than  one __ 
Pjae  13.  "X-  boa (e)    I    || 


4S. 


171   If  Reqistrant/Sertes  does  not  haw  an  adviaocy  contract, 
place  «i  "X*  in  the  boa  and  go  to  lt«  55 ...• 

4«.   |2l  Does  teciistraiit/EeriM  pay  aore  than  one  liwestaent 

«lvis«r  directly  for  invesarent  advice?  

Jlf  answer  is  'ires,*  answr  it««i  47  to  52  In  tha 
aggregate  for  all  such  uwesoaent  advisers.] 

47.   1^1  1«  ltegistr«>t'8/Serles'  advisory  fee  based  aolely  on  • 
percentage  of  its  assets?  


If  filing  nore  than  one 
Pa<ie  14.  *)(•  bo«   (e)    I" 


CI 


CI 
yts 


CI 

Yes 


NO 


CI 

No 


M. 


f7l  If  mwer  to  Itai  47  is  Ires,*  fill  in  the  following  table 
based  upon  the  ten*  in  the  advisory  <x>ntraet(8): 


SIC?: 


(i) 

ASSCT  VAUJe 
(MOO, OOP'S  tJBlttedl 


(il) 
M«UU.  FEB  RATE 


A. 

B. 
C. 
D. 
B. 
P. 
G. 
H. 


first   - 

4 

of  next  - 

$ 

of  next  - 

of  next  - 
of  next  - 

of  next  - 
of  next  - 
over 

49.  (71  Is  I*qlstr«* 'a/Series'  advisory  fee  based  solely  on  • 

percentage  of  its  inoc«B7 ]J^ 

50.  171  Is  Itesistr»>fs/Serles'  advisory  fee  baaed  on  ■» 

ooBOinad  peroMrtage  of  its  InooK  and  assets? L^ 

51.  171  la  Registrant's/Series'  advisory  fee  based  in  -hole  oe  O 

in  part  on  its  inwestaent  pertot«ance7  »» 

52.  l/i  I«  Registrant's/Series'  advisory  fee  based  In  -hole  or 

■~      In  part  upon  the  assets,   Incone  or  performance  of  !_! 

ot-Vr  registrants? '*" 


CI 

No 


No 

CI 

No 


n 

No 


53.  A.   171  »!ere  the  expenses  of  the  Registrant/Series  lirotod 
or  redjced  at  any  time  diring  the  period  by  sciae 
agrewent  or  uxJerStanding  othtr  than  by  blue  *y  l_l 

laws?  : *" 

tif  answer  to  sito-ttm  53A  is  •Yes,*  %es  limitation 
fJt  applied  dvring  the  cirrent  period  based  -4Xn:l 

B.   IZl  Aeaets • 

c.  IZI 


54.   171  InSicate  below  services  which  were  siwHed  oc  paid  for  *«»olly  oc 
in  sifcstantial  pirt  by  tnvestnent  adviser (s)  or  adrunistratar(s) 
in  connection  with  the  advisory  or  administrative  contract(B» 
but  for  **iic*i  the  adviserCs)  or  adBinistrator(s)  are  not  reinfatraed 
by  the  Itegistranti   Iplaoe  an  "X"  on  the  appropriate  lines) 

A.  CXxi<»ncy  and  off  ice  rental   

B.  aerical  and  boeWceeping  services 

C.  ftccointing  services  

0.  Servioes  of  independent  aujitors • •••• 

e.  Servioes  of  outside  cotrsel  

p.  itogistration  and  filing  fees 

G.  Stationery,  sniplies  and  printing  

H.  alaries  and  oonpensation  of  Regi»t*nt.'i 

interested  directors  

1.  Silaries  and  ocn^jensation  of  Registrant' • 

disinterested  directors  • 

J.     Claries  and  oonjenaation  of  Registrant's 

cffioers  *»»  are  not  directors 

X.    Reports  to  cirrent  shareholders 

L.     tictennination  of  offering 

and  redemption  prices 

H.    Trading  departnent   

N.    Prospectus  preparatioi  and  printing  for 

cirrent  shareholders  

O.  Other  (do  not  specify)  
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No 


Yes 


Yes 
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lor  pBrlod  emJln?  (•)_ 
ril«  nu«£»r  (c)  sn- 


Serles  Infonratlon  Blodc 
This  fxqe  is  being  f Ll«i  tor: 
All  S«riM (b)    LI 

Sertes(<i) <■ 


For  period  ending  (•)_ 
PUe  nu*!er  (c)  811-  _ 


If  filing  ■ore  ttiMii  one 


fasJL 


•X*  toB 


55    DH  li«lstr*nt/Serie«  hr>*  any  of  the  ftollo»»lnq  outstanding  at  •"/*•;» 
dur!^\h^  ^il^t  period  Chici>  e,ceeded  1%  of  wegat.  net  ««ts7 
[Place  an  'X*  after  tne  appropriate  deacrlptlonaj 


A.  IZl  Owetdrafts 

B.  21  »**  lo*ns 


a/Series'   Investaent  advi9er(s) 


M.   171  Does  the  Beqistranfs/Serles'   Inwestsient  aaviserisi 

ha»«  «lvisory  clients  other  than  InvMtjaant  ca^>anit«7 

57     171  Has  the  Bsqistrmt.'Vries  »! justed  the  maber  of  its 
aharas  outatanling  by  aans  of  «  sto*  split  oc 
stock  divldard?  


ClASSIFICATiaM 

M.  JL   21  X«  Reqistrant/'Set  ej  •  acparatc  acmait  of  an 
Insurance  cosFari'? ; 


If  awMT  to  8v<>-lt«i  58*  is  Tm,*  are  any  of  ths 

(ollowlnj  types  of  contracts  f««l«l  by  the  Registrant! 


B.  21  varl^le  awviity  contracts? 

C   21  Schaduled  |rmiu«  »wiable  life  contracts? 
0.   2i  naible  pc«Bli«  wariabie  life  contracts?  . 


E,   21  Oth«  V/P—  of  insurance  products  rsglstarwJ  aider 
the  Securities  Act  of  1933?  ..., 


a».   21  !•  Itagiattant/Series  a  »anai«»>t  lii»«swent  ocB|>a/v'  ••• 


CI 
MS 


CI 

Ms 


t«)  n 


Series  InfOraiatton  Blodc 
iThls  pqe  is  being  filed  tor: 
Iseries(d) 

X*  filing  Bore  than  one       ~" 
Pane  16.  'X'  bQ« (e)    Tl 


OS 


CI 
Ho 


CI 

No 


CI 

MS 

CI 

MS 

Q 

u 

S. 

s 

o 

MS 

fi 

s 

CI 
yits 

CI 
m 

M.   21  »  «»•  1teqitr«*/8.rl.s  s  diversified  in»e««nt  oospany?  . 

c<     171  tfc^  !■  the  louest  ■iniaoa  initial  investsent  ntfiirta  b/  a 

„.  21  *2!ii;,^^:^  T^^  investor  that  is  not  «>  f  J*^ 

STiS^^se  affUiated  with  the  "^i^""!^^' J^ty, 

•dvissr,  principal  «l««-iter  oc  other  affiliated  «rtity7 


CI 
Tes 


C2. 


x.  Does  Reqistrant/Serles  usually  invest  in  debt  »«5"^«"'      _ 

^lo^n^  ^rtlble  debt  securities,  options  m^  futures  on 

debt  securities  or  irdices  of  debt  securities?  


MS 


CI 

N9 


llf  «>s«r  to  s*.it«i  JJA  i«  •».•  90  to  lt»  W-1 

If  ans-er  is  T...-  «ate  the  pero-rtage  of  th.  portfolio  invest^nt 

In  JSTtype  at  tl»  end  of  the  current  period. 


B. 
C. 
D. 
B. 
P. 
G. 
B. 
I. 
J. 
K. 


N. 
M. 

0. 

P. 
0. 


»••*•••••••** 


Short-tet»  saturitles 

U.S.  Treasury  

O.S.  ttimiissnt  f^micf 

Repurchase  agre«snts  •••" 

State  and  ■«icipsl  t«-fre«  •••—;";; 
Bar*  certificates  of  dep>8it  -  Ofestic 
Bank  certificates  of  deposit  -  foreign 

Bankers 'aoceptanns 

OoHKrcial  paper  taiabls  ...••••••••••• 

TiM  deposits 
Cpticns 
All  other 

intetwedUte  m«1  lonq-t«  ■aturities 

O.S.  Ttea8»*y  • ' 

O.S.  QjveiiMtnt  Agency 

State  1^  ■oiicipsl  t««-frse 

Osrporate 

All  other 
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••••••••••• 


••••••••■ 


••••••••••••••••••••• 


►••••••••••••••• 



•  •••«••••*•• ••• 

•• • * 


*••••••••••••** 


place: 


days 
_  years 
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net  17 


Series  Infcrmtlon  Block 


For  pariod  andlng  (a) 
Pile  niatMC  (c)  Ul- 


Serlea  Infermtion  Blodt 
llhis  page  is  being  filod  for: 
|serie«(d) 


For  pviod  ending  (a)_ 
File  niaber  (c)  811-  " 


I  This  (agp  is  being  filed  far: 
Series(d) 


ifTiling  noce  than  one        _ 
Page  17.  "X*  boa (e)    I   1 


If  filing  more  than  one 
Page  IB,  "X'  boa  (e) 


M.  ».  l7l  I«  th*  tlia»ly  pay^nt  of  principal  and  interest  on 
any  of  the  in«tri»nta  listed  in  item  62  insired  or 
giaiante«)  by  an  entity  other  than  the  issuer?  

(If  anMV  to  aito-itaai  64A  is  ■»,•  go  to  lt««  M. 
If  anMcr  ia  •Yea.*  90  to  si*>-it««  MB. I 


C! 

Yaa 


Ho 


B.  171  The  securities  of  issuers  located  (rinarily  In  oointries 

other  than  the  unitai  States?  LI  U 

Yes    Mo 


69.  IZl  Is  the  Registrant/Series  an  index  find? 


Yes  No 


B.   (7|  la  the  issuer  of  any  inatri«ent  cowered  in  itan  62 
daliiqicnt  or  in  defaolt  as  to  payaent  of  principal 
oc  Interest  at  the  end  of  the  cirrent  period?     


70.  |7|     investisent  practices.    Place  an  "X"  in  the  appropriate  ooluans 
an)  lines  in  the  table  beliw: 


(If 


CS. 


If  SMMV  to  *\t>-itm  648  is  "No,*  90  to  ite«  66. 
If  ansMer  is  •Yea.*  go  to  ite»  65.1 

171    In  ocmjotations  of  NAV  per  share,  is  any  part  of  tha  walue 

attributed  to  instru^nts  identified  in  aito-iteai  64B  derived 
froi  insiranoe  or  gi»rantees?   


YM 


66.  h 


67. 


Is  the  Iwgistrant/Serles  a  fv»xJ  that  usiBlly  invests  m  equity 
aecirities,  options  anJ  f  utires  on  equity  seciritieb,  indices 
of  «iuity  aaciritiaa  or  aaca-ities  convertible  into  equity 
aacurities?  ^^ 

(If  aiMMV  to  sit>-itaa  66A  is  "No.*  90  to  itw  67.1 

If  anauer  is  "Yes,*  place  an  "X*  on  the  one  line  bel<*»  that 
baat  daacribaa  ita  |ru*ry  inv^-staent  objective: 

B.  iZl  *f»raa»lv»  capital  affcecUtion 

C.  gl  capital  appreciation 

D.  IZI  aroMth — 

t.  |2l  Qroxth  and  inooBB  

P.  IZI  Inooa. — 

«.  IZI  *«al  r*ar»i — 

21  is  the  tegistrant/Seriea  a  halanoed  fvnl?  |J 


No 


CI 

No 


HO 


ictivity 


(ii) 

(i)  If  permitted  by  investment 

Pemitted  policies,  did  Reqistrant/Saries 

by  invest-  engage  in  this  activity 

nent  policies  diring  the  reporting  period? 

Yes  Ves 


Investiwnts  in  reptrchase  ayeenents  _ 
InvesUBwits  in  options  on  equities  .  _ 
Investments  in  cjffcions  on 

debt  secvrities  _ 

InvestJiients  in  options  OM  stod( 

indices  » _ 

Investaients  in  interest  rate  futires 
Investnents  in  stodc  index  futures  .        _ 
Investnants  in  options  on  futtres  .. 
Investnents  In  options  on  Modi 

index  futires _ 

Investnents  in  other 

oaacdity  futures  _ 

Invesuoents  in  restricted  securities  _ 
Investnents  in  aharea  of  oUmt 

investaent  ocx^ianies _ 

Inveatmnta  in  aacuritia*  of 

farai9n  laauera _ 

Currency  exchange  transactions _ 

loaning  portfolio  securities  _ 

Borrowing  of  noney  _ 

Pirohaaea  or  aales  by  cstain 

excised  affiliated  persons _ 

Mr  gin  ptFChaaes  ...................        ^ 

Short  aalling  ..•.......•..•.....*•.       . 


68.  OPaa  the  Iteqistrant/Seriea  have  acre  than  50%  of  its  net 
ttmtt»  at  the  end  of  the  current  period  invested  in: 

A.  IZl  Ihe  aecvrities  of  iasuers  engaged  trimrily  in  the 
fcxxjuction  or  distribution  of  precious  aetals?  ... 


CI 

Yes 


CI 

No 


CI 

No 


r 


71.  Portfolio  turnover  rate  for  the  cirrent  reporting  period: 

X.  Pirdiases  (S000,000'8  oadtted)    * 

B.  Salea  lincluling  all  ■aturitlesl    ($000 ,000' s  omitted)    ....    S 

C.  Ifcnthly  average  value  of  portfolio  (SOOO.OOO's  omitted)    .. 

D.  Peroant  turnower  (Uae  the  leaser  of  sito-it€»  71A  or 

71B  aril  divide  reault  by  8i*>-it«i  TIC)    

(Motet  The  nu«>ar  *own  in  aito-itaa  71D  should  be  a 
vhole  nurtier.    For  exanple,  if  the  percentage 
ealcuUted  is  210.45,  it  «K>uld  be  ahoun  as  210».) 
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PMX  19 


Par  period  ending  (a) 
rile  nu*)«r  (c)  811-  ~ 


Scries  Infortwtton  Plocfc 
|tKis  paqp  IS  being  fil#d  for:| 
:3gries(d) I 


If  filing  ciore  than  one 
Page  19.  "X*  box (e) 


roawciAL  ropowwncH 


72.  A.  Bow  aany  oonths  do  the  anauers  to  itaaa  72  and  73  cower? 


nanths 


B.  Net  interest  in 

C.  Net  dividend  inccne  ..* 

D.  haoavnt  mintenance  fees 

E.  Net  other  incoae  

Pipenaca 

P.  Gross  adviaory  fees  

G.  O-oss  administrator  (a)  fees 

H.  Salaries  and  other  ocapenaatian  . 

I.  SiarehQlder  servicing  agent  fees 

J.  Custodian  fees  

X.  MaUge  

L.  Printing  expenses  

M.  Directors'  faes 

N.  Itegistration  fees  

O.  Taxes  

P.  Interest   

0.  Bockkeepinq  fees  paid  to  anyone 
parforming  this  aervice 

R.  Auliting  fees 

S.  Legal  fees  


Por  the  six  iwnth  or  ti#elve  nonth 

period  cowered  by  this  form 

($000' s  CKUtted) 


5  . 

»  . 

$  . 

$  . 

$  . 

$ 

$ 

$ 

$ 

$ 

S 

$ 
$ 

5 


Par  period  ending  (a)_ 
File  n|jit>er  (c)  811-  " 


PACE  20 


Series  InfoniBtion  Blodc 


T.  ffcrketing/diatribution  payments  including 
payments  pirsvant  to  a  Rule  12b-l  plan  .. 

U.  AmtxtiMtion  of  or^nization 

expenses  


V.  Shareholder  meeting  expenses 

W.  Other  expenses  

X.  Ttital  expenses 

V.  Dcpense  reintoirsements  . 

Z.  Net  investment  income  .. 
M.  Realized  oapital  gains  . 
BB.  Realized  oapital  losses 


OC.  Oange  in  net  inrealized 

appreciation  (depreciation) 


CO.  lotal  inoane  dividends  declared 


EE.  Total  capital  ^ins  distributions 
declared  


73.  Payments  per  *are  outstanding  during 
the  entire  cirrent  period: 

A.  Dividends  from  net  investment  income 

(Note:  show  in  fractions  of  a  cent 
if  so  declared) 


B.  Distributions  of  capital  gains 


(Note:  show  in  fractions  of  a  cent 
if  so  declared) 


This  page  is  being  filed  for: 
Series(d) 


If  filing  more  than  one _ 
page  20,  'X*  bcic (e)  I  I 


Por  the  six  nanth  or  tvelve  month 

period  covered  by  this  form 

($000*8  omitted) 


$. 
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Secies  InfarTnat,ion_Blqdr_ 


rw  pericxJ  ending  (a)_ 
Pile  nijitoer  (c)  811-  _ 


jihis  p»<je  is  kieinq  fileJ  for: 
Isencsld) , 


Ilf  filing  more  than  one 

iPaqe  21.  "X'  tx» (e)    I    I 

As  of  the  end  of  current 
rtporting  period 
($000'  s  anitted  except 
^_                                                for  cer  share  airojits) 
74.  Aaaets,  liabilities,  net  assets:  ■    "^  «^ 

A.  Ci*   ' 

B.  Bepirchase  agreawnts  • 

C.  Short-terw  debt  secirities  other  than 

t9p^KCtitaa  »gctmmiA»  * 

D.  Uang-term  debt  secirittes  incluJing 

convertible  dabt   ' ■ 

E.  Preferred,  convertible  preferred- and 

•d]i«table  rate  prsterriid  stock  ' 

F.  Osmcn  ■lock  * 

C.  OptioiM  on  aqiuties ' 

B,  Options  on  all  futures  *  — 

1.  othar  investaents  ' 

J.  i»ia«iv«bl*»  Irosi  portfolio  instrunents  sold  ..  S _ 

K.  iMoaivablas  froa  affiliated  persons  > 

L.  Other  receiwables  * 

H.  All  other  assets  * • 

S 

N.  lOtal  assets  ■ 


ffCE  22 


For  period  ending  (a)_ 
File  ninto^  (c)  811-  _ 


Series  InfortBatlgn  Mgdc__ 
This  page  is  being  filed  f<x; 
Series(d) 


If  filing 
Page  22,  "X 


than  one 
box (e) 


As  of  the  end  of  cirrent 
reporting  period 
($000' s  omitted  except 
for  per  share  anpjits) 


0.  Payables  for  portfolio  instriwents  purdMsed  .  $  _ 

p.  Anomts  owed  to  aCfiliatod  parsons  S  _ 

Q.  Senior  long-term  debt '- 

R.  All  other  liabilities  ..j *  _ 

S.  Senior  equity  | '  - 

T.  Net  assets  of  oonncn  shareholders '. 

U.  NiJito«-  of  shares  outstanding  

V.  Net  asoBt  valjB  per  share  (to  nearest  cent)   ..  S  . 

W.  ffcrk-to-rarltet  net  asset  valie  per 
share  for  money  narket  (inis  only 
(show  to  four  decinal  places )    >. 

X.  IDUl  niabar  of  shareholder  acootnts 

Y.  Ibtal  value  of  assets  in  segregated  acooimts  .  S  . 

I 
I       > 

75.  ttily  (ncney  market  f'mJs)  or  sonUily  (all  other 

furis)  average  net  assets  during  cirrent 

reporting  period  (JOOO's  OBitted)  » 

76.  mrket  price  per  share  at  end  of  period 

(closed-end  finds  only)  * 
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f«r  period  ending  (a) 
til*  nvKbtK  (c)  ail-  " 


If  filing  nore  than  one 
Page  23.  "X*  bo« (c)   Tl 


77.  h.  I«  tlw  Registrant  filing  any  of  the  following  atuc*mnts 

with  the  cvrrent  filing  of  Porn  K-SKR7  LI 

(FOR  SERIES  OOffWIES,  THIS  ITEH  IS  TD  BE  ANSUESED  Ye« 

CKUr  FOR  ALL  SERIES  AS  A  OOUP] 

(If  anawer  to  itcB  T7A  la  *Yea,*  place  an  "X*  in  the  approprUte 
boaes  to  indicate  that  the  itcn  is  either  being  filed  as  an 
attad«ent  to  this  foca  or  inoorpcrated  by  reference.) 


B.  Aeoo«ntant's  report  on  internal  control  

C.  Mtters  siinltted  to  a  vote  of  aectrity  holders 

D.  Kollcias  with  respect  to  secirity  Investnents  .. 

E.  Le^l  proceedings 

P.  Oianges  in  secirity  for  <Mbt  

G.  Defaults  and  arraara  on  senior  aecurltlM 

B.  Oianges  in  control  of  Registrant  

I.  Mraa  of  new  or  aaended  secirlties 


J.  Reutliation  of  asaats  cr  restate 
itare  account  


ent  of  capital 


R.  Oanges  in  Regiatrant'  a  oartifying  ac  nwitant  . 
L.  OMiigea  In  aocowting  principles  and  practicaa 

M.  Mr9ars 

M.  bhibits 


7t.   |2l  noes  the  negiatxant  tave  any  Mholly-OMwd  investment  coa^pany 
atttsidiaries  whose  operating  and  financial  data  are 
conaolidatad  with  that  of  Registrant  in  this  report? 

(If  aiMwer  to  it«a  78  la  "No,*  go  to  lt«i  80. 
If  anwar  is  *Yea,*  go  to  itca  79.) 

79.   |2l  Liat  the  *811*  niat>era  and  nanes  of  Registrant's  «4iolly-OMned 
investaent  oca^ary  sit>sidiaries  conaolidated  in  this  report. 


11 

III 

:i 

CI 
CI 
CI 

CI 

CI 
CI 
CI 
CI 


CI 

Yes 


811    MiJtoers 


names  (put  an  asteriafc  before  each  nawe  listed) 


CI 
No 


PAGE  24 


For  period  ending  (a) 
File  niaber  (c)  811-  ~ 


Series  Infoonation  Blodc 
This  page  is  being  filed  for: 


All  Series 
Seriea(d) 


.(b) 


ANNUAL  3JPPlI3tin 


If  filing  more  than  one 
Ifcge  2«,  "X"  boK (e) 


Ihe  iteas  on  this  page  are  to  be  answered  and  thia  page  la  to  be  filed 
only  once  each  yMr  with  Porm  N-SAR  filed  in  connection  with  the  end  of 
eadi  Registrant' a/Series'  fiacal  year. 

80.  Fidelity  bond(s)  in  effect  at  the  end  of  the  period: 

K,   |2l  *««»  of  insirer: 

B.  |2l  Name  of  aecond  insirer  ;^ ^ 


81.  A. 


I2l  Aggregate  face  aaoint  of  coverage  for  Registrant/ 
Series  on  all  bonds  on  which  it  is  named  as  an 
insured  ($000' s  omitted)    $_ 

I2l  Is  the  bond  part  of  a  joint  fidelity  bond(s)  shared 
with  other  investnent  oonfanies?  ■ 


B.   l2l  If  the  answer  to  sib-item  81A  is  "Yes,"  how  many  other 
investment  oor^anies  are  covered  by  the  bond? 
(Note:  oomt  MCh  aeries  of  a  series  ocniany  as  a 

separate  investment  coofany)   


CI 

Yes 


No 


82.  A. 


|2|  Does  the  nandatory  ooverage  of  the  fidelity  bond 
have  a  deductible?  


B.  |2l  I<  the  answer  to  ail>-iten  82A  la  *Yes,*  what  Is  the 

anouit  of  the  deductible?  $ 

83.  A.  121  Here  any  daiaa  with  respect  to  this  Registrant/ 

Seriea  filed  mder  the  bond  diring  the  period? 


84.  A. 


85.  A. 


I2l  If  the  anawer  to  siis-iteai  83A  was  'Yes,"  what  was  the 

total  anomt  of  such  claim(s)?  $. 

I2l  Were  any  losses  incurred  with  respect  to  this 

Registrant/Series  that  could  have  been  filed  as  a 
clalffl  inler  the  fidelity  bond  but  were  not?  


I2l  I<  the  answer  to  sii3-iteni  84A  is  "Yes,"  what  was  the 

total  amamt  of  such  losses?  $. 

|2I  Are  Registrant's/Series'  officers  and  directors 

covered  as  officers  and  directors  of  Registrant/Series  _ 

inder  any  errors  and  oaussions  insiranoe  policy  |_| 

owned  by  the  Registrant/Series  or  anyone  else?  Yes 

l2l  Were  any  clains  filed  aider  auch  policy  diring  the 
period  with  respect  to  Registrant/Series?  


n 

n 

Yes 

■ 

't«i 

CI 

Yes 

2 

CI 

Yes 

CI 

No 

Yes 


No 

CI 
No 


s. 

9 

s. 

o 

« 

S 


< 

o 


2 

o 


a. 

a 

3 
B 

03 


CD 
00 


50 

c_ 
tS" 

CD 

03 

9 
Q. 

73 
n 

OQ 

c 


o 

D 
CB 


na  n 


rat  parlod  ending  U) 
ril«  nuter  (c)  8U-  ~ 


If  filing  oore  than  one 
Fttqe  25.  "X*  bcK (e)    f 


PMX  26 


For  period  ending  (a) 
File  niMbec  (c)  811-  Z 


It  filing  Bore  than  one 
Page  26,  "X*  boot 


* ~] 


cuxeD-tsD  iNVESiferr  oavmits 


SMMJ.  BUSINESS  DlVEgPBn'  (TWANIES 


M.  teles,  reptrdiaaes,  and  rede^xlona  of  Registranc's  aecirities: 

Niatier  of  Shares 
or  Principal 
MBxnt  of  ObM. 
(SOOO's  giatted) 


Class 


Stodi: 
A.   121  sales 


B.  1^1  MpirchBses 


Vrefecrsd  Stodct 

c.  i2l  AIM ... 


D.  121  Repurchases  and  ri 


(ii> 

Net 

Oxisideration 

Received  or  Mid 

(SOOO's  <»itted) 


Dibt  Sectritics: 
E.   121  teles 

P.   121  Rqxrdtaaes  and  redo^ions 


$7.  seciritics  of  Registrant  registered  on  a  nstioml  aecvities  exchange  or  listed 
on  NASMO: 


(1) 
Title  of  escti  class  of  seorlties 


(11) 
CUSIP  or 
N^SMQ  No. 


(ill) 
Ticker 
Syrfaol 


*•  IZI 

B.    IZI 

c.  IZI 


rad  Registrant  have  any  of  the  following  outstanding  ««tich  exceeded  1%  of 
ag^e^te  net  assets  at  any  tiae  dirlng  the  period?  (Place  an  "X*  on 
the  apprafriata  line(s)I 

To 


A.  |2l  Mots*  or  bonds 

B.  l2l  onoovered  options  or  futures  positions 

C.  121  tergin  losns 

D.  IZl  Prefacred  stock 


89.  A.   121     Inuestnent  adviser  nane  (If  any): 

B.  121     FlleNufceri     8  0  1- 

C.  IZl    Uxation:  (i) 


City 


(11) 


(ill) 


State 


Zip  Code" 


90.  A.   121    Itanster  agent  nane  (If  any): 


B.  |2l     File  Nu*>er:  _ 

C.  |2I     Ifloation:   (1). 


aty 


(11) 


State 


(til) 

Zip  03de 


91.  A.   |2l     Independent  ptiillc  accountant 
B.   |2l    loestlon:  (i) 


(ii) 


aty 


State 


(ill) 


Zip  Code 


92.  A.   |2i    CustodUn  n««i 
B.  121    locstlonx  (1) 


-HtT 


(11) 


State 


(ill) 

Zip  Code 


C.   I2l     Cotmtry  If  other  than  United  States: 


tenk  Rentoer 

Sec.l7(f)(l)       Sec.  Exchg. 

Rule  17f-l 


Type  of  Ctatody  CX"  as  apuroprtate) 
EerNatT  Foreign 


Foreign  Insirance  CO. 

Self  Bank  Sponsor 

Rule  17f-2        Rule  17f-5      Rule  26a-2 


D.   121 


(1) 


)"'- 


(lii)  _ 


(iv) 


(V) 


(Motei  If  self-custody,  give  nane  of  aafdteeping  depositary  and  location 
of  assets  in  sii>>itaM  92A  and  92B.) 

B.   U\  Does  Registrant*  s  custodian  ■aintain  sane  or  all  of 

registrant' s  securities  in  a  central  depository  or  book-  i_I         |_t 

entry  aysten  pu:s«»nt  to  Rule  17f-47  *es         No 

93.   (Zl  Does  Registrant's  adviser(s)  have  advisory  clients  other  than  |_|         |J 

Investaent  conpanies?  ***          "° 


I 

I 
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is 
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o 


o. 

03 
«< 

a 
c 

03 


en 


50 

c_ 
«* 

CB 

03 

s 
a. 

po 

a 

00 

c 


o 

3 


cn 


27 


PAGE  28 


For  period  ending  (a) 
Pile  niatwr  (c)  Ul-  ~ 


If  filing  nore  than  one        _ 
page  27.  -X'  btx  tc)    I   I 


94.  Fkally  o<  investaent  ccapanies  infocnation: 

k.  IZI  I«  Itegistrant  part  of  a  family  ot  invesun^t  ooBipaniea? 

B.  iZl  If  •Yes,*  «tate  the  niatoer  of  Banaqenrent  investment 

coipames  in  the  family  

(Note:  ooint  as  a  separate  conany  each  series  of  a 

aeries  ccnpany  and  each  portfolio  of  a  multiple 
portfolio  ocnfany;  exclijje  all  series  of  init 
Investment  trusts  from  this  ntffber) 

C.  |7|  Msntlfy  th*  family  using  10  letters  * 

(Itoce:  In  filing  this  form,  use  this  identification 
oonslsr.ently  fcr  all  Investment  ooBjanies  In 
the  family,  incliiiinq  any  LTITs.  Ttiis  desig- 
iMtion  IS  for  pirpooes  of  this  form  only.) 

0.   |2l  X«  Heqistrsnt  a  wholly-<»ned  svtwidlary  of  a 

business  development  ooqpany  ("BDC*)7  


CI 
Yes 


CI 

No 


Yes 


CI 

No 


g.  |2l  U  "Yes,*  identify  the  BOC  as  folio*: 
■DC  name:  (i) 


PUc 


(li)  2- 


95.  telM.  rcp«rdiases,  aid  rsdenptions  of  Registrant's  securities  diring  the  period: 


(i) 

Class  at  Secirlty 


(ii) 
Nii*>er  of  Shares 
or  Principal 
JMDuit  of  Debt 
(tOOO's  ofiittsd) 


(ill) 

Net 

Ocnsideratlon 

Received  or  Iftid 

(f OOP's  omitted) 


OaHDn_9toekt 
A.   I/I  Sales 


B.   121  NqNTCtisaM 
PrsCacrsd  atodc: 

c.  iZl  *i»» 


D.   \2\  Mp«retwan  and  radesfXions 


MBt  Sectrltlesi 
g.  |2l  Sales  .. 


p.   |2l  Rsptrdiases  and  rad«ifitlans 


For  period  ending  (a)_ 
File  nunber  (c)  811- 


llf  filing  nore  than  one _ 
iPaoe  28.  'X'  box  (e)    I    I 


96.  Securities  of  Registrant  registered  on  a  National  Securities  Exchange 

or  Usted  on  NftSWO:  <^j^  '»*»» 

CUSIP  or  Ticter 


(I) 
Title  of  each  class  of  securities 


NftSMQ  No. 


Symbol 


A.  IZl 

B.  12! 

C.  121 


97.  A.  How  many  months  do  the 


PINMC 

ansubr 


lAL  INPOWWnuN 
tB  to  Itons  97  and  98  cower?  .. 


Honths 


Income 

B.  Net  interest  inoone  .... 

C.  Net  dividend  income .i. 

D.  Account  maintenance  fees  ... 

E.  Net  other  income  

Btpenses 

P.  Gross  advioiy  fees 4 

G.  Grt»s  admin  i  St  rat  or  (s)  feet 

H.  Salaries  and  other  conpensation  . 
1.  Shareholder  servicing  agent  f««* 

J.  custodian  fees « 

K.  Postage , f 

L.  Printing  expenses  

H.  Directors'  fees  

N.  Registration  fees  

O.  Taws 


For  the  six  month  or  twelve  month 
period  cowered  by  this  form 
(SOOO's  cnitted) 


S_ 

s . 
s  _ 
s , 

$ . 

s 

s  _ 
s . 
s . 
s , 
$ 

s 
s 
$ 


i 

t 


< 

is 

z 

o 


3. 


g. 

e 

5" 

^* 

I* 


PMX  2> 


PMZ  30 


por  period  cnJing  (a) 
File  nk»»>er  (c)  811-  _ 


If  filing  «nce  than  one        _ 
Wiqe  29.  -X'  bOK  (e)   I   I 


For  poriod  ending  (a) 
Fila  ntf*wr  (c)  811-  _ 


For  the  six  nonth  or  twlvw  aonth 
ptariod  oovered  by  this  fora 
(SOOO'a  otittad) 


P.  Inte 

Q.  Bookxeeping  fees  pild  to  anycn* 
(wrfonung  this  service 

R.  Auliting  ta«s 

S.  IM^  taw 

T.  Mttketina/aistrlbutlon  expenses 

0.  Mortiution  of  cr^nlaticn 
expenses  

V.  9uireholder  aeeting 

W.  Otner  exfcjenaes 

X.  ntal  expenses 

y.  Bipenae  reiit>ura 

8.  Net  invastaef*  inocaa • 

M.  RBsliaed  oipital  9iln8 

B.  Raaliaad  capital  loaaea 

OC.  Oange  in  net  laraaliaad 

appreciation  (depreciation)  

n).  Total  inooae  dividends  dadarad 

EB.  local  capital  ^Ins  dlatrlbutiona 

dadaroi 

M.  Mynnts  per  *iare  out«andin9  dirlng 
the  entire  cirrent  period: 

A.  Divldenda  tro«  net  investasf*  inooae 

(Hotel  tfKw  in  fractions  of  a  cent 
If  ao  dcclarad) 

B.  UatribOtions  of  apital  ^Ins 

(Rota:  tfiow  in  fractions  of  a  oaiK 
if  ao  declared) 


$_ 
$  _ 
$  _ 
$_ 

$  . 
$  . 
$. 
$  . 
(  . 
$. 
». 
$ 

$. 


99.  Aaaaes,  liabilities,  AarcMlders*  equity 

A.  a* 

B.  mpurchaae  agre^ents 

C.  9*xt-term  debt  seciritiM  other  than 

repurdtase  a^retaents 


D.  tonT-tera  debt  securities  Induling 
convertible  debt  


E.  Preferred,  convertible  preferred  and 
adjtatable  rate  preferred  stack  .... 


F.  Oosaon  stodc - 

G.  Options  on  equities 

B.  Options  on  all  futires 

I.  Other  Inweetaents  

J.  MoalMtOes  froB  portfolio  instrwents  sold 

K.  Mceivables  froa  affiliated  persons 

L.  Other  reoeiwbles • 

H.  AU  other  assets 

M.  Total  asaets 


If  filing  more  than  one 
Page  30,  "X*  boK  (e) 


As  of  the  end  of  cirrent 

reporting  period 
($000' s  oaatted  except 
for  per  stMure  anoitrts) 


$. 

S  . 

s. 
$ . 
$. 
$. 
s. 
« 

$ 


s 

I 


< 

is 

z 

o 


1 

oa 

"5* 

9 

e 


S 
I 

i 

ST 

I 


»>4 


31 


For  period  endinq  (•)_ 
FU*  niatser  (c)  8U-  . 


If  filing  aare  than  one 
t%q«  31.  TC'  bOB («) 


»s  of  the  end  oe  currei* 
reporting  period 
($000' 8  omitted  except 
for  per  share  aaoj<t») 


0.  I«y»ble»  for  portfolio  instrueents  pirchased  . 

P.  MiDints  owed  to  affiliated  persxia 

Q.  S»  note*  payrt>le  

R.  JCl  Other  long-term  debt  

S.  AU  other  liabllitie* 

T.  lOtal  liabilities  

0.  Senior  equity  aecirltlea 

V.  Oonron  ahareholders' «  equity  

H.  NiJ*)er  of  shares  of  ocBUcm  stodc  otXstanding 

X.  Net  asset  v«lus  per  Aare  (to  nearest  cent) 
o£  the  ooanon  stodc  

».  Total  nuitoer  of  shareholder  accoaits 

J.  iw*l  v«lue  of  assets  in  se^e^ted  acoot»>t« 

100.  Itenthly  average  net  assets  during  cirrent 

reporting  period  ($000*8  omitted)  

101.  Mrket  price  per  *are  at  end  of  period  


$. 

f  . 

$  . 
$ 
$ 
« 


Per  period  ending  (a) 
File  nu*>er  (c)  8U-  _ 


naja 


If  filing  nre  than  one       ~ 
page  32.  "X*  Ixa (e)   1   I 


102.  A.  Is  the  Registrant  filing  any  of  the  follcwlng  attsctaents 

with  the  cirrent  filing  ot  Form  N-SAR?  LI 

XM 


(If  ansMT  to  Item  102A  is  "Yes."  place  an  "X*  In 
the  appropriate  booces  If  the  Indicated  Item  is 
being  filed  as  an  attacMmnt  to  this  form.] 


B. 
C. 
D. 
E. 
F. 
G. 
B. 
I. 

J. 
R. 
L. 
N. 


Mtters  stinitted  to  a  vote  o(  security  holders  ...,. 

Policies  %iith  rMpect  to  sscirlty  inveatoents 

Uegal  proceedings 

Changes  In  secvrity  for  dett  

Defaults  and  arrears  on  senior  securities 

Omnges  in  control  of  Registrant  

terms  of  na#  or  amended  securities 


Revaluation  oC  assets  or  restatement  of  oapiul 
riiare  aoootnt  


Omnges  in  Rsgistrant's  ovtifylng  aoootrtmnt  . 
Owngs*  in  aoeowitinq  principles  and  prattles* 


Bdiibits 


O 
CI 
0 
CI 

CI 
CI 
CI 

CI 
CI 
CI 
CI 
CI 


103.   ri  Does  the  Registrant  have  any  Kholly-amsd  investment  co^mry 
sitMldiaries  tihose  operating  and  financial  data  arc 

oonaolidatad  with  Umt  of  Registrant  in  this  r^iort? |_| 

Mm 

(If  answer  to  ite»  103  Is  •»,-  go  to  itM  105. 
If  anaMr  is  *yes.*  go  to  item  104.) 

10*.   |7|  Ust  the  •811*  nu*)ers  and  names  of  Registrant's  i^iQUyamsd 
investiant  company  sti>aldi«ries  oonaolidatad  In  this  repcrt. 


811    Wufcers 


Names  (put  an  asterl*  before  es' 


ich 


listed) 


No 


CI 

No 


a. 

m 


90 

c 


n 

E. 

o 

3 


:  33 

pUe  n>Mbtt  (c)  811-  |»y  3.1,  -»    ■»»  .-.: s. l_l 

The  lt«»  on  this  pB9e  «•«  to  be  ana-ered  and  this  page  1»  to  be  filed 
2Sy  ^  •*  ye."iith  P«c-  >.-S*R  filed  in  connection  with  the  «id  c£ 
mOi  aequtranf*  fiscal  year. 

105.  Pldellty  baid(«)  in  effect  at  the  end  of  the  period: 

A.  IZI  imm  ct  ln«ir«: _ 

B.  IZl  »■»  <*  ■eccnd  insurer: 

C     I7l  «(o»eqBte  face  aiwuit  of  ooworage  for  Reqistrant 
^all  bonds  on  KJidi  u  is  nspod  as  an 
insired  (»000's  antted)   * 

106.  A.   I7|  is  the  bond  part  of  a  joint  fidelity  bord(s)  *sr«l 

"      with  other  investjuent  oompaniea?  l^       i^J 

».   171  If  the  an»»er  to  »i*)-itei«  106A  is  '^"•'J*^'^"^ 
other  investment  o««n»nie8  are  covered  by  the  bend? 
(note;  eo<»>t  ea*  serlM  of  a  aeries  ccapany  as  a 
separate  invesunent  oornpany)    — 

107.  A.   IZI  DOSS  the  i-ndatocy  coverage  of  the  fidelity  bond  IJ       IJ 

have  a  deductible?  *""        "" 

B.   IZI  If  the  an»-er  to  nyb-ltm  107A  is  -Yes,*  *«t  is  the 

aiwint  of  the  deductible?  » — 

IM.  A.   IZI  »•«  -ny  cl«i«8  -1th  «»«**  'L^^iS?*""*  Yii       » 

"-      filed  «>•:  the  bond  diring  the  period?  «"■        «~ 

B.   171  If  the  an»ier  to  sU>-ite»  108A  «as  'Yes,*  Oiat  tas 

the  total  Momt  of  such  cUl«(s)?  ♦ 

109.  A.   |7|  »•»•  sny  loB«s  Incirred  with  reject  to  this 

^      Registrant  that  oould  have  been  filed  as  a  IJ       U 

cl*l»  inder  the  fidelity  bond  but  ««e  not? T«s       w> 

'  B.   |7|  M  the  an9i«  to  sito-ita*  109A  is  -Yes,*  **iat  ws 

the  total  anoint  of  such  losses?  * ' 

110.  A.   IZI  Are  Iteqistranfs  officers  and  directa-s  cowared 

1^1     ^^  ^^^,  ^  directors  of  Registrant  >iid«r 

any  errors  and  omissions  insirance  policy  owned  U       1-1 

by  the  Registrant  or  anyone  else?   »'■ 

B.   I7l  Were  any  clai««s  filed  inter  such  policy  during  the  IJ        IJ 

period  with  respect  to  Registrant?   »«»        "O 


Per  period  ending  (a) 
File  nurtxr  (c>  811-  ~ 


HCE  34 


If  filing  nore  than  one 
Plage  34,  "X*  boK (e)    I" 


UNIT  INVEgnBtr  CTUglS 


lU.  A.   [Zl  Dqssitor  nan: 


B.  IZI  SEC  Pile  Nurtxr  (If  any): 

C.  IZI  looation:  (i) 


(li) 


City 


SUte 


(111) 


Zip  Code" 


112.  A.   IZI  Sponsor  naae:_ 


B.  l/j  SBC  Pile  Nu*)er  (If  aiy): 

C.  IZI  laoatloni  (i) 


City 


iiU- 


(111) 


State 


Zip  Code 


113.  A.  iZl  Ttustee  naw:, 
B.  IZl  Unticn:  (1)_ 


City 


(ii) 


State 


(Hi) 


Zip  Code ' 


U4.  A.   IZI  Principal  uderwritar 

B.  IZl  file  Hu*er:     8  - 

C.  IZI  UMitlon:  (i) 


(U) 


City 
lis.  A.   IZl     Independent  pU>lic  accotnfeant  nwsei 


State 


(ill) 


Zip  Code 


B.   IZI     Uxatlon:  (1). 
U6.  FMlly  of  InvesLMnt 


cIq^ 
inies  Intonation 


(11) 


SUte 


(ill) 

Zip  Code 


I 


< 

is 

z 

o 


a 
e 

0) 


A.  IZl  I»  Registrant  part  of  a  family  of  InveatJKnt  oc^panles? |~|       |_| 

XC8  NO 

B.  IZI  Identify  the  fairly  In  10  letters * 

(Note:  In  filing  this  Cora,  use  this  Identifiestian 
oonsistently  for  all  investnent  oonpaniea 
In  family.    BilB  deai^iatlon  is  for  ptrpoaea 
ef  this  for*  only.) 


I 

1 

i 

f 

9 


PHX  35 


For  period  «nding  (a) 
Plla  nuOcc  (c)  811-  ~ 


If  filing  mace  thuTone 
B»qe  35,  -X*  boK (e)    I    I 


!'>•    |«f  lul  eitlli>t  <al 
Flic  nia«>!t    (c)  011- 


fll    llllOJ  ••«•'   tluil  iilR: 
Poje   M>,  *X*  l>a  (e)    I 


117.  A.  |7|  !•  th»  Ila9iatrant  a  nfarate  aooo«m  at  an  instrano*  Cl 

oo^aiy?  Yes 

If  the  anawor  to  aito-ltai  117A  la  •Yea,"  are  any  of  the 
following  typea  ot  oontracta  f  inded  by  the  Registrant: 

B.  17 1  Variable  annuity  oontracta?  LI 

'-  yes 

C.  171  Scheduled  preaiva  variable  life  oontracta?  Cl 

Vea 

0.  171  rlaaiblc  prMiui  variable  life  contracts?  Cl 

^  Yes 

e.  |2l  other  typea  of  ina«r«noe  products  registered  _ 

inlar  the  Saciritiea  Act  oi  1933?  I_l 

Yea 

lia.  |7|  fitate  the  niaber  of  acrlea  aaisting  at  the  end  of 

the  pKriod  that  had  aeciritiea  registered  inder  the 

Securitiea  Act  of  1933  

119.  121  Bux.»  the  ntatoer  o<  new  aeries  for  ««iich  rcglAratlon 
statoaents  aider  the  Seciritiea  Act  of  1933  bacaa* 
effective  during  the  period  

130.  |7|  State  the  total  \Alue  ot  the  portfolio  aacirltiea  on  the 
(kte  o<  deposit  for  the  new  aaries  IticluM  in  it**  119. 
($000' a  caittad)  » 

121.  IZI  State  the  maOer  o<  aariea  for  which  a  ctsranc  pro^actua 

Ma  in  cxiatcnae  at  the  end  ot  the  period  

122.  iZl  State  tha  nuMier  o<  esiating  aariea  for  which  additional 

tstlta  Mere  reglaterwi  inlar  the  Seciritiea  Act  ot  1933 

diring  the  cwrent  period  

123.  121  State  the  total  value  of  the  additional  isiita  oonaldered 

In  answering  it«Bi  122  ($000' a  (sittad)  ( 

124.  |2t  Stat*  the  total  «alue  ot  inlta  ot  prior  aeries  that 

Mere  placed  in  the  portfolioa  of  aiijaaqiont  aeries 
dtring  the  cirrent  period  (the  value  of  these  inits 
IS  to  be  BMsiired  on  the  date  they  were  placed  in  the 
a(t>aaquent  asries)  ($000's  csuttad)   » 


Cl 
No 


Cl 
No 

Cl 

No 

Cl 

NO 


No 


I2i.    I^l  btdtu  ilK  lut<il   .li>ll«l    tMiKMA   111    ulcfS   loxts  oilleolul 
(bfchrt.'  iiMllcMiiices  to  uthu  UuKc-ts  or  ddaluts)  by 
ib<ji str«nt '  •  iKinciful  i«>1«rMittf  «n1  any  mWrM  ittf 
«*iich  IS  «n  aftilidted  iKraon  of  the  piincipil  uidet- 
writur  dicing  t^ie  cirrent  periud  fnilely  fron  llM;  ult; 
at  mits  oe  all  aeries  ot  Deqmtraiit   ($000's  oailtted)   . 


Ol   tiMf  tfuuint   MlHMn  in  it«M  lib,  ULalK  thv  t(JCi>l  >iol  lar  •laxiit 
ot  ailes  loads  onlluctiitl  fiosi  Seoondacy  otacket  a|«rstlontt 
in  lk^Ji»trant's  isiits  (Include  the  aalei.  luids,  if  any, 
oollectsd  on  units  at  a  i^lur  aeries  ^Uoe4  in  the  porttolio 
ot  a  s.i>sa]iKnt  seties.)  ($000*s  onittod)   


127.  Uat  oi^tubite  the  a|i|«<j)Xidte  dtbcription  below  the  nmber 
ot  aorles  ahuai:  purttolios  are  investod  ixiiaarily  (txaai 
ifun  a  petcentai]e  ot  NAV)   in  each  tyiK  ot  aecisity  Miomi, 
the  dg>]ie<^te  totjl  asuetii  al  iwrKet  twlic  as  ot  a  d«te  at 
or  naar  the  end  of  the  ctf  rent  periort  of  ««ch  siiii  ^o*\» 
ot  aeries  and  the  total   inocne  Jistrlhutions  iwde  by  oich 
suiii  7014J  of  series  diring  thb  ctsrent  period  (exclifling 
distrlbuiKins  ot  rtwiized  gains.   If  any): 


(II  (111 

Nua>er  at  Kital  Assets 

Series  ($000,000 

Investing  anittedl 


(III) 
ItJtdl    Ir 
Distributions 
($000's  onitteJ) 


A.  U.S.  IttMsiary  direct  issue 

B.  ll.S.OoverniKflt  agency ^ 

C.  SLdte  and  •mlci[Ml  Las-free  •..•,..«• • • 

D.  Pit>tic  Utility  debt 

t.  K-okers  or  daalars  debt  or  d«t>t  ot 

brokers'  or  dailers'   parent 

r.  All  oUier  oor^nrate  intermd.  S  lon^-tem  debt    .... 

G.  All  other  ourporate  ahort-tera  debt   

H.  B]uity  secirities  of  brokers  cs  dealers  or  parents 

of  brokers  or  doalers 

I.  Investjwnt'  ocRfany  equity  seciaitica 

J.  All  other  Kjuity  secisities 

K.  Othet  aeciritles • 

L.  Total  assets  ot  all  series  ot  Registrant 


z 


9 

e 
m 


128.   |/|  Is  Uie  tiawly  (Myeunt  of  princi|al  and  interest  on  any  ot 
ttie  portfolio  secisities  held  by  any  ot  Ikgisttant's 
»iriee  at  the  er»j  ot  the  carrent  period  insurtd  or 
giaranteed  by  an  entity  utiier  than  the  issuer?  


lit  snawr  to  item  12S  la  *No,*  90  to  iteai  131. 
It  ansuer  is  *Yes,*  90  to  itwi  129.1 


I    i 

y<tfc 


na  37 


ror  period  ending  (a). 
W*V*  luabar  (c)  811- ' 


If  filing  more  than  one        _ 
Page  37.  -X*  boK  (e)    I   I 


12J     |7l  Is  the  issuR  of  any  Instrunent  identified  in  it««  128 
^      delinjuBnt  or  in  default  as  to  payment  of  principal 
or  Interest  at  the  end  of  the  current  period? 


Yes 


III 
No 


to  itaa  129  is  •No,*  go  to  it««  131. 
la  *Yes,*  go  to  it«»  180.1 


(If  a 

If  ai 

130.  171  In  cc«)Ut«tlons  of  WW  or  offering  price  per  unit, 
is  am  part  of  the  value  attributed  to  inatrvj«ent« 
Identified  In  lt««  129  d«riv«l  fro«  insurance  <x 
9tBrante«s7  


CI 
ns 


CI 

Me 


m.  ntal  espenses  Incuxed  by  all  series  of  Registrar*  diring  the 

cijrrent  reporting  period  (SOOO'somtted)   * 

132     171  Ust  the  •8U-  (Investaent  OMpany  KX  of  1940)  registration  nu*)er  for 
'^      Jn  SKles  of  Registrant  that  are  being  induled  in  this  filing: 


8U- 
811- 

8U- 
811- 
811- 

811- 
811- 

811- 
811- 

811- 

811- 

811- 

811- 

811- 

Bil- 

811- 

811- 

8U- 

811- 

811- 

811- 

811- 

811- 

811- 

811- 

811- 

811- 

811- 

811- 

811- 

811- 

811- 

811- 

811- 

811- 

811- 

811- 
811- 
811- 
811- 
811- 
811- 
811- 
811- 
811- 


GEMERAL  INtflWXTICMS 


A.       Rule  as  to  Vae  of  FOriii  N-SAR 

?^xm  N-SAR  is  a  conbin*3  reporting  fccin  that  is  to  be  used  for  sani-annial 
and  anniBl  reports  by  all  registered  investment  corpanies  **iich  have  filed  a 
registration  statement  which  has  become  effective  pursiant  to  the  Seciritxes 
Act  of  1933  ("1933  Act")  with  the  exception  of  face  amount  certificate  cotfanies. 
Face  anoint  certificate  conpanies  should  continue  to  file  periodic  reports 
pirsiant  to  Section  13  or  15(d)  of  the  Secirities  Exchange  Act  of  1934  (  1934 
Act").    Ihe  form  is  divided  into  foir  sections  and  only  certain  investment 
ocnpanies  are  to  ooB^ilete  e«ch  section.     Tne  first  or  cover  page  is  to  be 
oarpleted  by  all  con^Bnies  filing  the  form.    This  page  pcowldes  certain 
general  inforrotion  about  each  registrant  and  indioates  **iich  itenis  In  the 
form  are  being  answered  in  the  current  filing. 

thnaqement  investment  cxatanies  except  amall  business  investmemL  ogqanigs; 
The  first  section  of  the  foim,  which  follows  the  cover  page  and  contains  items 
7  throu^  85,  is  to  be  iMed  by  all  open-end  management  conanies  and  by  all 
closed-end  nanagement  ccr?»nies  except  small  business  investment  companies 
("SBICs").     ach  such  open  and  clooe*-end  management  canpany  is  required  to 
coBplete  appropriate  items  In  this  section  twice  a  year,  except  iteiw  80 
Uttough  85  which  concern  certain  Insirance  which  the  registrant  may  have. 
Items  80  through  85  are  to  be  coipleted,  as  appropriate,  only  once  each  year  as 
an  anniBl  supplement  to  the  form  filed  after  the  end  of  a  registrant's  fiscal 
year.     The  infornation  contained  in  each  filing  should  be  yaar-to-date.     The 
answers  to  the  itens  in  the  form  filed  to  report  on  the  first  six  months  of  a 
registrant' s  fiscal  year  should  reflect  activities  occirring  and  conditions 
that  existed  only  diring  ttat  six-month  period.     The  anwwrs  to  the  items  in 
the  form  filed  after  the  enfl  of  a  registrant's  fiscal  year  should,  accept 
where  otherwise  irriicated,  reflect  activities  occurring  and  conditions  that 
existed  diring  the  entire  fiscal  year. 

The  second  section  of  the  form,  which  contains  items  86  throu^  88,  is 
to  be  ocnpleted  only  by  closed-end  management  oonianies  except  SBICs.     These 
ItaM  are  to  be  ooB|>leted  an!  filed  twice  a  ymr  and,  lUce  other  items  in  the 
form,  will  contain  year-to-date  Infocwation. 

amll  bxminesa  investiaent  oontaniest     The  third  section  of  the  farm, 
Mhich'oontains  Itens  89  through  110,  is  to  be  completed  only  by  all  SBIGs. 
Each  SBIC  is  requirwJ  to  ooiplete  all  of  the  item*  in  this  section  twice  a 
year,  with  the  exception  of  items  105  throu*»  110.     Those  items,  whi*  concern 
certain  insirance  which  the  registrant  may  have,  are  to  be  oaipleted  only 
once  each  year  as  an  annial  sitplenent  to  the  form  filed  after  the  close  of  a 
registrant's  fiscal  year.    The  information  si«)lled  in  answer  to  all  other 
itOBS  should  be  on  a  year-to-date  basis. 

Dhlt  Investnent  trigta;    The  fotrth  section  of  the  form,  »*>ich  contains 
itODS  111  throu^  132,  is  to  be  oanpleted  only  by  all  tnit  investment  trusts 
(■UIT»").    Bach  OIT  Is  required  to  oonplete  apirapriate  items  in  this  section 
once  a  year  for  the  12-month  period  ending  Decentoer  31  and  to  Inclirie  informs- 
tion  fcr  all  at  Its  series. 
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amer  Section  30(b)  of  the  InvestMnt  Ooifary  Act  of  1940  (the  'Act") , 
Sections  13  and  15(d)  of  the  1934  Act,  and  the  rules  and  regulations  thereunder, 
the  Ci— I  iiiiiiii  Is  authorized  to  solicit  the  infomtlcn  required  by  PGna  N-SAR 
froi  registered  investment  oosfanies.     Disclosire  of  the  infornatian  specified 
on  Poem  K-SAR  is  naiiJatory.     InfornBtion  supplied  on  Fora  N-SAR  will  be 
Incltxled  routinely  in  the  ptiillc  files  of  the  Ccntission  and  will  be  available 
for  inspection  by  any  interested  persons. 

B.  Ampliation  ef  General  Rules  and  Begulaticns 

(1)  The  General  Rules  and  Regulations  i«ler  the  Act  contain  certain 
general  raquireraents  that  are  applicable  to  reporting  on  any  fans.     These 
general  requirements  should  be  carefully  read  and  observed  In  the  preparation 
^ni  filing  of  reports  on  Farm  N-SAR,  except  that  any  provision  In  the  £ot»  or 
In  these  instructions  shall  be  controlling. 

(2)  The  orlgiMl  and  three  ccs^iaete  copies  ot  Para  N-SAR  shall  be  filed 
with  the  Oeaidsslan.    At  least  one  additional  copy  shall  be  filed  with  each 
oichange,  if  any,  on  »(hich  a  aectrity  ot  the  registrant  is  registered.    At 
least  one  of  the  oopies  filed  with  the  OasRlsslon  and  one  filed  with  each 

such  exchange  shall  be  signed  aanially.     Un8i9r«ed  co[iies  shall  be  oonforiMd...^- 

C.  Filing  the  Wepcrt 

Rule  30bl-3  inler  the  Act  requires  a  S125  fee  to  be  paid  to  the  Ooaussion 
at  the  ti«e  of  filing  each  seni-annial  report  by  open  and  doeed-end  nanaguent 
ocsfanles  ani  a  $125  fee  to  be  paid  to  the  OoHussion  at  the  tiae  at  filing 
each  annial  report  by  a  (JIT. 

bch  filing  shall  consist  of  the  first  or  cover  page,  the  InfprMtion 
r«iulred  by  the  ItaMS  of  the  fcra,  and  the  required  signatirelsl .    The  Initial 
filing  by  a  registrant  shall  include  answers  to  all  items  that  are  applicable  to 
the  registrant.     In  siijsequent  filings,  a  registrant  aust  answer  all  applicable 
itou  or  stt>-items  that  do  not  have  a  slashed  bcR  'jZl'  ImBdiately  following 
the  ita»  nu*)er  or  sii>-lten  letter.    Those  iteOB  and  8ii>-lte«B  that  have  a 
slashed  booc  '\7\'  must  be  answered  in  a  si±)S8quent  filing  only  if  the  anwers 
have  changed  fron  the  previous  filing.     If  all  of  the  IteMS  and  sito-ltans  on 
a  page  are  desigrated  with  a  slashed  booc  and  the  answers  to  none  of  these 
it«B  or  sii>-itens  have  changed  since  the  previous  filing,  then  none  of  the 
it«s  need  to  be  answered  and  the  page  on  v#iich  these  itans  are  located  need 
nst  be  included  in  the  filing.     For  exanple,  ainoe  all  of  the  ItesK  on  page  3 
ot  the  form  have  a  slashed  box,  this  page  need  not  be  Inclixled  In  a  filing  If 
a  registrant' s  answers  to  all  of  these  items  have  not  changed  fro*  the  previous 
filing.     In  total,  there  are  17  pages  on  **iich  all  Itens  have  sla^ied  boxes, 
and  which,  depending  on  the  circunstcinoes,  aay  not  have  to  be  Included  in  other 
than  the  Initial  filing.    Other  pages  have  a  mixture  of  items  that  have  slashed 
boKes  and  those  i-'tat  do  not.    Par  such  pages,  answers  stiould  be  provided  for 


all  applicable  Items  that  do  not  have  a  slashed  booc  and  for  slashed  bo«  items 
where  the  answers  have  changed  from  the  previous  filing.     If  an  item  or  B\t>- 
Itaa  with  a  slashed  box  on  such  a  page  has  not  changed  from  the  previous 
filing,  the  place  for  the  answo:  to  the  item  should  be  left  blank. 

Itaa  2  on  the  cover  page  serves  as  a  sinnry  and  cross  chedc  for  each 
■•-SAR  filed  aid  must  be  completed  each  time  the  form  is  filed.    Registrants 
are  required,  opposite  the  nmtoer  for  eadi  item,  to  place  an  "X"  if  the  item  is 
being  answered  in  whole  or  in  part  in  the  cirrent  filing.     Items  1  and  2  have 
a  prepositioned  "X"  because  these  itans  must  be  answered  each  time  the  form 
is  filed.     If  an  item  is  not  being  answered  in  the  cirrent  filing,  either  > 

becaiae  it  is  inapplicable  or  because  it  is  designated  with  a  slaved  bOK  and 
the  answer  has  not  changed  from  the  previous  filing,  the  line  next  to  the 
Item  niMber  should  be  left  blaqk. 


D.   Preparation  of  Parm  N-SAR 


(1)  FOra  N-SAR  is  to  be  used  as  a  blank  form  to  be  filled  in  by  the 
registrant.    Exact  copies  may  be  d^Jlloated  by  the  registrant  for  this  pwpoae. 
or  copies  will  be  f  irnlshed  by  the  Oxmisslon  i^xjn  request.    Oaples  difdicated 
shall  be  on  good  qiality  tnglated  white  paper,  8  1/2  x  11  inches  in  size, 
with  approclBBtely  a  5/8  inch  lefthand  aargln. 

(2)  At  the  time  that  the  Oonmlssion  accepts  filings  made  in  an  electronic 
fonmt,  addltloml  instructions  will  be  Issued. 

(3)  The  t«part  shall  be  filed  with  the  Oomnlsslon  no  later  than  the  six- 
tieth day  after  the  e«3  of  the  fiscal  period  for  **>ich  the  report  is  being 
prepared.    All  registered  nanagement  investment  cor^anles  shall  file  the  form 
soBi-atmimlly.    All  registered  UITs  shall  file  the  fcra  annially.    An  extension 
of  time  of  tp  to  15  days  for  filing  the  fora  may  be  obtained  by  following  the 
prooedires  specified  in  Rule  12b-25  mder  the  1934  Act. 

(4)  BecauM  Inforuatlon  contained  in  the  fora  will  be  oomp»*«rized , 
certain  prooedires  must  be  followed  in  caqpleting  the  fora.    These  require- 
ments are  as  follows: 

(a)  In  answering  it««s  that  have  baxes  for  the  anwer,  e.g.  "Yes" 
an)  "NO"  itcws,  use  only  a  capital  letter  "X".    Such  boxes  should  not  be 
diedied  or  narlced  other  than  with  an  "X". 

(b)  All  dollar  anoirfcs  entered  in  the  fora  should  be  preceded  by  a 
dollar  sl«i,  "$".      If  «  dollar  sign  Is  not  preprinted  In  the  space  f «  the 
answer  to  an  Item  (such  as  in  item  20) ,  the  registrant  should  p«*  a  dollar 
sign  before  ^ch  dollar  amoint  entered. 

(c)  In  lt«i  7C,  the  name  of  each  series  listed  should  be  preceded 
and  followed  by  an  asterisk,  — .     In  Items  20,  22,  25,  79  and  104,  the  naiw 
of  each  entity  listed  should  be  preceded  by  an  asterisk. 
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(5)  NO  lt«i  of  the  fociB  except  lt«w  77  and  102  *all  be  aiM-erea  by 
inoorporatlng  any  infornation  by  reference. 

(6)  Every  Itai  Mat  be  ananered  in  the  apace  provided  on  the  term.    No 
exhibits  or  swK>le«ental  inforaation  are  required  or  pemdtted.  «°^^" 
^^pon«  to  i^  77  ard  102.    FOr  those  Itans  requiring  a  list,  such  as  itea 
7C  drfor  *ich  not  enou^  space  is  provided  for  the  ana«:  (e.g.j^  the 
oaa^wh^e  a^istrant  taslcre  than  one  principal  «3erwriter  mder  sito- 
U«  ^U  Uno^  the  block  located  at  the  'op  right  of  the  pa^  TrJU^'Z 
that  «re  than  one  copy  of  that  page  is  being  filed.    0°^^"f  .'^  •"?'!LSv 
listing  on  a  aeoonl  page,  airi  include  that  second  pige  m  the  filing  directly 
following  the  original  page  containing  that  ite*. 

(7)  N««:ical  an»<ers,  except  per  share  anooits.  shall  ^e  rounded  W  the 
merest  thouaards  or  .iUions.  as  specified  in  the  iteii  requeuing  "* J»t»- 
Iteever^nUa.  «.ys  'OOO's  omitted".  ro>nl  to  the  nearest  thousarj  and  drop 
^^  3  «^  T^l-  143.902  *ould  be  reported  as  144).    Whenever  an  it«. 
-3a  -MO  OOoTonTtted-.  ^i«l  to  the  nearest  .illion  and  drcp  the  last  six 
:S^s^:r.  23l?675^3i  -vould  be  reported  a.  233).    Calculated  percen^ges 
JSu  b.  «rried  to  two  deciml  places  odess  the  itw  specifies  otherwise. 

(8)  »«rever  a  date  is  required,  use  six  n*^»'  T^^J^'^f  V,i°n^'i^  ^" 
the  space  (e.^.  Januiry  2.  1985  should  be  reported  as  01-02-85.)     Use  only 
byiiMns  to  separate  Bonth,  day  and  year. 

(91    One  «■  acre  itens  in  this  fom  «y  not  apply  to  a  registrant.    If 
this  la  the  case,  leave  such  it«««  oonJletely  aianwered.     Do  ret  use    not 
SSioi,!?,^-  or  any  other  i«Jication  that  the  item  doe.  not  •H^V- 
i?S^^oiI  ifcoa    such  as  the  si*>-lt«w  of  item  26,  have  only  "Yes*  answers; 
S^*SSw2lS;  S^  t^pT^  ita.  is  -NO.-  do  !«t  -Jce  «v  -r'c  to  indicate 
a  negative  ariaM.r. 

no)    bch  cage  of  the  font  that  is  filed  »«  contain  the  date  of  th« 
^  ^  ihe^iS^i^^th.  registrant- .  -Sll-  n«t*r.    Ihis  inj^-^lon  U 
^^rTirorder  to  accvrately  process  and  file  the  far..    Ihe  date  should 
be  entered  aa  explained  In  Instruction  1X8). 

(11)  The  answer  to  ItcM  or  mJb-it*0m  that  require  the  regirtrant  to 
^^  sS^e  in  ->i*  an  entity  is  located  f««ld  be  the  twc^letter 
abbrevUti«>  i»ad  by  the  U.S.  Po«al  Service  for  that  state. 

(12)  The  font  has  been  design*!  to  obtain  infornatlon  froa  ooB^anies 
reoi^ered  M  s^e.  or  «)ltiple  portfolio  ooapinies  withoA  requiring  each 
Ufi^^P^S  "to  f lie  a'^.epirate  form,     -me  for«  reoognires  that  sok 
S^aoT^  the  separate  series  or  portfolios  of  •  *^^*? J^:^^, "^^ 
h^thTsame  for  all  aeries,  while  other  information  nay  be  different  for  each 
^^  ^  ^ieslnfonintion  Blodc."  fo^  in  the  top  right-hand  corner 

:ri:^  rSU^l-ge.  l.  designed  to  c^i"  i"^«-^  :^r^e'S;^ 
are  different  without  requiring  the  registrant  to  repeat  anwers  *«>are  tne 
inforaatlon  about  each  series  Is  the  same. 


Each  'Series  Infonmtion  Blodc"  requests  two  types  of  inforflation.  This 
infortTBtion  should  be  given  only  by  series  or  multiple  portfolio  companies 
(those  coBpanies  that  have  answered  "Yes"  to  item  7A).  If  the  anwers  to  all 
itOBS  on  the  page  are  the  same  for  all  aeries,  an  *X*  should  be  placed  in  the 
box  of  the  Series  Infomation  Block  after  the  phrase  "All  Series."  The  other 
item  In  the  Series  Information  Block  should  be  left  bUnlc.  For  exanple,  if  a 
registrant  is  a  series  oonfany  and  the  ana*ers  to  all  items  on  page  3  are  the 
nam  for  all  series,  then  all  applicable  Items  on  page  3  should  be  ansr^ered 
and  an  "X"  placed  only  In  the  box  after  the  phrase  "All  Series." 

If,  however,  the  answers  to  all  Items  on  a  page  are  not  the  same  for  all 
series,  the  following  steps  should  be  followed: 


(a)     Determine  If  the  am 
some  of  the  series. 


s  to  the  items  on  a  page  are  the  same  for 


(b) 


If  the  answers  are  the  same  for  some  but  not  all  series: 


(i)  oonplete  the  items  on  the  page  for  those  ^eries  for  **iiA 

the  answers  are  the  same  and  indicate  in  the  Series  InfoTtBtion 
Blodc  in  the  space  afler  the  word  ■Serles(d)"  the  nuibers  given 
in  Itan  7C  to  those  series  having  the  same  answors.  Separate  the 
series  nuitwrs  with  ccnnas. 

(il)  In  the  blodc  located  directly  beneath  the  Series  Information 
Blodc  on  the  top  rl^t  side  of  the  page,  pUce  an  "X"  In  the 
boK  after  the  phrase  "If  filing  more  than  one  page  _,  'X' 
box.  .  .  (e)." 

(ill)  coaplete  the  items  on  a  second  copy  of  the  page  for  those 

athec   series  that  have  different  answers  and  indicate  In  the 
Series  InforTwtlon  Blodc  on  this  second  page  on  the  line  after 
the  word  "Serles(d)"  the  nuit)er(s)  given  in  item  7C  to  these 
series. 

(c)  If  the  answers  to  the  Items  on  a  page  are  different  for  all  series, 
a  separate  page  must  be  sitraitted  for  each  aeries.  In  the  Series 
InforTiation  Blodc"  on  each  such  page,  indicate  on  the  line  after 
the  word  "Serles(d)"  the  nuttoer  given  In  Item  X  to  this  series.  In 
the  blocdc  directly  beneath  the  Series  Information  Blodc,  place  an 

"X"  In  the  box  after  the  phrase  "If  filing  more  than  one  page , 

•X*  bOK  .  .  .  (e)." 

(d)  On  several  pages  of  the  form,  e.g.  pages  10  and  16,  the  Series 
Infonmtion  Blodc  provides  room  for  Indicating  only  the  series 
nuiber.  The  blodc  t»  be  checked  for  all  series  has  been  omitted 
becaise  the  answ^-s  to  all  Items  would  not  be  the  same  for  all 
series. 
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An  example  nay  help  to  illustrate  the  use  of  the  Series  Information  Block. 
Assure  there  are  tive  series  in  a  fuxl  and  all  five  have  the  s^me  answers  to 
the  questions  on  page  3  except  that  series  5  also  has  a  sub-adviser.     It) 
canplete  page  3  on  the  initial  filing  of  the  toon,   iteires  B,   10,   11,   12,  and 
13  would  be  completed  for  Series  1  through  4.     The  Series  Information  Block 
wculd  be  canpleted  as  follows: 

Series  Information  Block 
I  This  page  is  beittj  filed  for| 
All  Series (b)    Q 

|serics(a)l,  2,  3,  4 ~ 


Tht  box  used  to  indicate  that  more  than  one  of  the 
being  filed  would  also  be  canpleted  as  folloMi 


same  nuntiered  page  is 


If  filirg  nore  than  one  Page 
3,  'X*  box (e)|x| 


A  second  ptige  3  would  be  canpleted  for  series  5.     All  itoms  nuat  be  can- 
pleted. Including  the  additional   infonation  about  the  sub-adviser  and  the 
items  previously  canpleted  for  the  other  four  series.     The  Series  Information 
Block  and  the  block  used  to  indicate  filing  of  mora  than  one  page  on  this 
•eoond  page  3  would  be  corpleted  as  follows: 

Series  Information  Block 


Ttiis  page  is  being  filed  for 

All  Series (b)   Q 

Seriestd)5 


I    If  filing  more  than  one  Page] 
I   3.  'X'  box (e)    jxl      I 

For  certain  itons,  such  as  20  anA  21,  the  form  requests  information  in 
tl«  ^ggregate  for  all  series  or  portfolios  of  a  series  fund  or  multiple  port- 
folio canpany  though  the  intcmatioo  tor  each  series  or  portfolio  nay  be 
different. 


e. 


Definitions 


Unless  the  context   clearly  indicates  the  contrary,  tenns  used  in  Form 
N-SAR  have  meanings  as  defined  in  the  Act  and  the  rules  and  regulations 
thereunder.     Imless  otherwise  inrlicatect,  ail  references  in  the  form  or  its 
instructions  to  statutory  sections  or  to  rules  are  to  sections  of  the  Act 
and  the  rules  and  regulations  thereunder. 

In  addition,  the  following  definitions  qpplyi 


Family  of  Investment  Conpanies:     the  term  "family  of  investment  companies,' 
except  for  insirance  company  separate  accounts,  means  any  tvo  oc  more  registered 
investBwit  can»nies  which  share  the  same  investment  adviser  or  principal  inder- 
writer  ar^  hold  themselves  out  to  investors  as  related  oaipinies  foe  pirposes 
of  investment  art!  investor  services.     A  single  registrant  that  is  a  series  f  i»id 
would  not  be  considered  to  be  a  family  of  finds  siinply  by  reason  of  having 
multiple  series.     A  series  fund  is  part  of  a  family  only  if  there  are  other 
entities  in  the  family  that  are  separately  registered  inJer  the  Act.     Insurance 
caifany  separate  aooomts  that  may  not  hold  theaselves  o\t.  to  investors  as 
related  ocn^anies  (products)  foe  purposes  of  investment  and  investor  services 
should  oonsider  themselves  part  of  the  same  family  if  the  operational  oc 
accomting  or  control  systems  under  which  these  entities  f  iiKtion  are  sibstan- 
tially  similar. 

Fiscal  Year:    The  tens  "tisosl  year"  means  the  fiscal  year  of  the 

registrant.  I 

Money  fterket  Fund;     The  term  "money  market  find"  means  any  Open  end 
nanagement  investment  oaqpany  that  maintains  a  stable  price  per  share  and 
that  invests  at  least  80%  of  its  net  assets  in  securities  maturing  In  12 
nonths  or  less. 

Officer:    The  term  "officer"  means  a  president,  vice-president,  treasurer, 
secretary,  ootptroller ,  or  any  other  person  who  performs  for  an  (x^niaation, 
whether  incorporated  or  uiinoorporatea ,  fuKtions  of  a  policy-making  nature. 

Registrant:     The  term  "registrant"  means  the  investment  confany  filing 
this  report  or  on  t^xjse  behalf  the  report  is  filed. 

Series  or  multiple  portfolio  oai^iany:     •One  term  "aeries  or  multiple  port- 
folio""caiiany"  means  an  open-emJ  investment  aa|(any  that  has  oiAstanding  more 
than  one  class  or  series  of  shares,  each  of  which  meets  the  requirements  of 
Section  18if )(2)  of  the  Act;  or  any  other  registrant  that  has  oiAstanding 
more  than  one  class,  accouit,  series,  fuxJ,  or  portfolio  each  of  which,  in 
essence,  should  be  considered  to  be  a  separate  reporting  entity  for  purposes 
of  certain  itans  in  this  form.     [See  "series  ooqpanles"  in  Regulation  &-X, 
Rule  &-03(j)   uvler  the  1934  Act). 

Instructions  to  Specific  Items 

NOTC:    Not  every  item  in  the  form  has  a  separate  Instruction  because  the 

mtire  of  the  Information  requested  by  such  items  is  self-explanatory. 
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ITEH  IB;     File  nxMbec 

roc  any  UIT  that  registered  Bore  than  one  series  under  the  *ct  and  the 
1933  Act  price  to  Septentoer  1972  and  received  a  separate  "811"  niBber  for 
eacit  such^erles.  the  -Sll"  ni.toer  to  be  sho«n  in  this  item  should  be  the 
last  such  •811"  niJ*>ec  received.     Such  last  'ail"  presumbly  is  «!«  the 
•ail*  nurtser  .«ler  which  any  series  of  the  sane  trust  were  registered  s»*>se- 
quent  to  Sept«ber  1972.     Ite.  132  requests  registrants  to  list  •"  «*|;«^ 
•811-  nu*>ers  that  were  received  by  series  in  the  trust.    NOTC:     Par  firthw 
ln£oci«tion  about  this  instruction,  contact  Office  of  Financial  Analysis  and 
Inspections,  Division  of  investment  rtanagenent,  (202)  272-2024. 

ITCH  ICi     Ttelertwne  twMbec 

The  reply  to  this  item  ny  be  either  the  registrant' s  official  telephone 
nmber  or  the  direct  dial  telephone  nmtoer  at  registrant's  officelsl  of  an 
Individial  luwwledgeable  about  the  registrant's  filing.     Registrant  should 
not  provide  800  nuibers  which  are  intended  to  frovide  general  infanmtion  to 
investors. 

ITCH  4;    Final  filing  of  Ftanw  »-SAR 

this  item  is  to  be  an«*ered  'Yes*  only  if  the  registrant  Icnows  that  the 
cirrent  filing  of  the  form  will  be  its  last  because  it  has  been  deregistered 
as  an  investiaent  oi*t*»ny. 

KP1  5;     9»11  business  investioent  caqpany 

A  amll  biMiness  investaent  oosipBny  CSBIC)  is  a  oo^any  licensed 
inter  the  SBbII  Business  Investjaent  Act  of  1958. 


ITCH  7»     Series  or  multiple  portfolio  oo^any 


See  I*rt  E  of  the  General  Instructions  for  the  definition  of  a  series 
mny.~«>e  Intent  of  item  7  is  to  have  each  registrant  identify  itself  as  a 
^es  o«««ny  if  it  neets  the  definition.     It  is  unnrtant  that  sOj-it*  7A  be 
answered  correctly  because  answering  much  of  the  remainder  of  the  form  depends 
Hxjn  whether  a  registrant  has  series  or  separate  portfolios. 

Sito-ltaa  7B  asks  registrants  that  are  series  or  multiple  portfolio  oei»- 
panies  to  indiaite  the  nmtoer  of  separate  series  or  portfolios  that  existed 
at  the  end  of  the  period. 

Sii>-item  7C  astcs  registrants  to  give  a  niiifcer  to  each  series  or  portfolio 
starting  with  the  nii*er  1  and  to  state  the  name  of  each  series  or  Portfolio- 
It  is  v2ry  iin«rt^nt  that  once  a  n«*er  has  been  given  to  a  particular  series 
or  portfolioTThe  same  nmtoer  be  used  for  that  series  or  pcrtfolio  in  all  sO^ 
sequent  filings  on  the  form.     If  the  name  of  a  series  or  portfolio  should 
Snge,  continue  to  use  the  nii*er  originally  given  to  ^5  •ll^^"'  ?«  ^* '^T 
«>ein  the  next  filing  on  the  form  after  the  name  «s  dianged.       (  **Jitlonal 
series  or  portfolios  are  created  after  the  registrant's  initial  filing  on  the 
fim.  the  fibers  assi,«d  to  these  new  series  <x  pcrtfolio.,  as  -ell  as  their 
names,  should  be  shown  in  sito-item  7C  in  the  next  filing  of  the  form.     It  is 


not  necos»ry  to  list  all  serie*  or  portfolios  again  at  that  time,  only  the 
additiorvil  series  need  be  liste.1.     If  a  series  is  liquidated  or  merged  or 
othervlse  ceases  to  exist  diring  a  period,  this  change  should  be  noted  in 
sib-iteia  7C  of  the  form  filed  for  that  period  by  listing  the  assigned  n>«*«" 
and  name  of  such  series  and  by  placing  an  -X"  in  the  box  in  the  colunn  labeled 
•Is  this  the  last  filing  for  this  series?"     If  more  than  one  series  ceased  to 
exist  diring  a  period,  the  registrant  should  Insert  additional  boxes  mder 
si»>-ltera  7C  a«l  follow  the  Instructions  above  for  these  addltionsl  series. 
The  nuitoer  assign&l  to  such  terminated  series  should  not  be  used  for  any  new 
series  that  mi^t  be  formed  in  the  future.     Such  terminated  series  should  not 
be  considered  in  preparing  any  filings  on  Form  N-SAR  after  the  period  in 
which  such  series  were  liquidated  or  merged. 

If  a  new  series  is  created  or  an  existing  series  is  termlMted  daring  the 
first  six  nonths  of  a  registrant's  fiscal  year,  this  action  must  be  reported 
in  the  filing  rade  for  this  six-nonth  period,     this  same  lnf<xitBtion  should 
not  be  reoeated  in  the  filing  rode  at  the  end  of  the  registrant's  fiscal  year 
even  though  nost  other  infarction  reported  in  this  second  filing  is  year-tcf- 
date  infcnmtlon. 

ITCH  10:     Mministrator 

The  term  'administrator-  means  any  person  who  performs  services  necessary 
for  the  operation  of  the  registrant  other  than  services  provided  by  the  entities 
identified  in  items  8,  9,  11,  12,  13,  14,  15,  16  or  17. 

ITEM  12;     Shareholder  servicing  agent 

A  "shareholder  servicing  agent"  is  also  Icnown  as  a  transfer  agent.     If 
the  registrant  uses  the  services  of  more  than  one  such  agent,  provide  the 
informtion  requested  by  this  item  for  the  registrant's  principal  or  primary 
agent. 


ITCM 


14:     Broker  or  dealer  }*\i<i\  Is  an  affiliated  person 


A  broker  or  dealer  which  is  an  affiliated  person  of  the  registrant  as 
defined  in  Section  2(a)(3)  of  the  Act  should  be  listed  in  this  item. 

ft 

ITCH  15;    Custodian  arrangeinents 

SiiJ-item  15C  requires  the  registrant  to  Indicate  the  type  of  custodian^ip 
it  uses.     Clearing  agency  ard  depository  trust  custody  arrangements  should  be 
reported  separately  in  item  18  because  these  arrangements  can  only  be  nade 
through  bar*s  or  mentoer  firms  which  have  been  entrusted  with  the  registrant  s 
assew.    The  note  following  sii>-ltem  15C  indicates  that  any  registrant  acting 
as  self-custodian  should  provide  the  name  of  the  saf dceeping  depository 
required  by  Rule  17f-2  wnler  the  Act  ar>3  its  location  in  sit>-items  15A  area  15B. 
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ITEM  19;    PMdly  of  liwestwent  ooBTianies 

See  Rart  E  of  tne  General  Instructions  for  the  definition  of  'family  of 
investment  oonpanies*. 

This  item  requires  a  family  of  investment  coafsnies  to  be  identified 
using  ten  consecutive  letters  (omitting  spaces).    This  requirement  is  only 
for  ptrposes  of  automating  this  fccm.     A  registrant  may,  for  exaniple,  dioose 
the  first  ten  letters  of  the  rMwe  of  the  registrant,  adviser,  principal 
mlervriter,  sponsor  or  a  oontoination  of  these  names.    The  letters  ueed  may 
also  be  selected  ranckanly.     If  the  identification  is  not  iniqts,  the  Oonmission 
staff  will  contact  the  registrants  to  work  out  a  suitable  change. 

rare  20,  21,  22  and  23;     Brokerage  cownissions  and  principal  transactions 

Items  20  at«l  21  request  information  about  the  aacHnt  of  brokerage  oombIs- 
sions  i»id  directly  or  indirectly  by  the  registrant  to  the  ten  entities  »*>ich 
received  the  9r«ate«t  amoifit  of  brokerage  oomnisaions  dtrlng  the  period  and 
the  total  amoint  of  brokerage  ccniiussions  paid  to  all  brokerage  entities 
during  the  period.     Items  22  and  23  request  inforr»tion  about  the  value  of 
principal  transactions  done  with  the  ten  entities  with  Oilch  the  registrant  did 
the  greatest  amoifit  of  principal  transactions  (pirctiases  and  sales  ocrit>ined) 
and  the  total  value  of  all  principal  transactions  during  the  period.     Because 
portfolio  aecirlties  can  be  acquired  in  a  variety  of  transactions,  it  may  not 
alwys  be  possible  to  identify  clearly  «*»en  a  transaction  should  be  reported  in 
Itoas  22  and  23.     Tb  help  registrants  distinguish  bet\*»en  agency  and  principal 
transactions,  and  to  prcscte  oonsistent  reporting  of  the  information  required 
by  these  items,  the  following  criteria  should  be  used; 

(a)  If  a  secirity  is  purchased  or  sold  in  a  transaction  for  v*)ich  the 
oonf inwtion  specifies  the  amomt  of  the  oonmission  to  be  paid  by 
the  registrant,  the  transaction  should  be  considered  an  agency 
transaction  and  should  be  incluled  in  determining  the  anM«ca  to 
items  20  and  21. 

(b)  If  a  secirity  is  purchased  or  sold  in  a  transaction  for  which  the 
ccnfimmtion  specifies  only  the  net  amomt  to  be  paid  or  received 
by  the  registrant  arrf  such  net  anouit  is  eqiml  to  the  market  waluft 
of  the  security  at  the  tins  of  the  transaction,  the  transaction 
should  be  considered  a  principal  transaction  and  should  be  incluled 
m  determining  the  anouits  in  items  22  and  23. 

(c)  If  a  security  is  purchased  by  a  registrant  in  an  underwritten  offer- 
ing, the  aoquisition  itould  be  considered  a  principal  transaction 
an)  inclulad  in  answering  items  22  and  23  ev«n  thou^  the  registrant 
tea  knowledge  of  the  amomt  the  uvlerwriters  are  receiving  from  the 

i.-:^'jer. 

(d)  If  a  security  is  sold  by  a  registrant  in  a  tender  offer,  the  sale 
^Hsuld  be  considered  a  principal  transaction  and  included  in 
answering  it«ns  22  and  23  even  thou^  the  registrant  has  knowlwlge 

Of  the  amouit  the  offeror  is  (laying  to  soliciting  brokers  or  dealers. 


11 


(e)  If  a  security  is  purche»ed  directly  from  the  issuer  (such  as  a  bank 
CD),  the  purchase  should  be  considered  a  principal  transaction  and 
included  in  answering  items  22  and  23. 

(f)  The  value  of  maturing  securities  should  not  be  counted  as  either  an 
agency  or  principal  trewisaction  and  should  not  be  incluled  in 
determining  the  amounts  shown  in  Itons  20  through  23. 

(9)   The  purchase  or  sale  of  securities  in  transactions  not  described  in 
paragraphs  *(a)'  through  *(f)*  above  should  be  evaluated  by  the 
registrant  based  upon  the  guidelines  established  in  those  paragreiphs 
and  classified  accordingly.  Ttie  agents  ctxtsidered  in  items  20  and 
21  may  be  persons  or  coifianies  not  registered  under  the  1934  Act 
as  securities  brokers,  l^e  persons  or  conpanies  frcm  whom  the 
investment  caifaany  pordiased  or  to  whom  it  sold  portfolio  instrunents 
on  a  principal  basis  may  be  persons  or  entities  not  registered 
under  the  1934  Ac:t  as  securities  dealers.  The  IRS  onplaiyer  nurfber 
of  any  entity  listed  in  response  to  these  items  should  be  Included. 
The  NASD  directory  of  brt^cers  and  dealers  contains  these  IRS  nunbers 
for  NASD  members.  Registrants  should  make  a  reasonable  effort  to 
obtain  these  nunbers  when  ccnpleting  the  fon. 


nCMS  24  and  25; 


Aoquisition  Of  securities  of  registrant's  regular  brokers 
or  dealers 


These  two  items  are  Included  in  the  form  to  obtain  Infocmation  required 
to  be  provided  by  registreuit/series  that  invest,  pursuant  to  Rule  12d3-1  under 
the  Act,  in  the  securities  of  their  regular  tHrokers  or  dealers,  or  the  parents 
of  such  brokers  or  dealers,  that  derive  more  than  15%  of  their  gross  revenues 
from  securities-related  activities.  See  Rule  12d3-l  and  Investment  Ccnpany 
Act  Release  No.  14036,  dated  July  13,1984,  adopting  Rule  12d3-l.  The  teem 
'regular  broker  or  dealer'  is  defined  in  Rule  10b-1  uvJer  the  Act.  See 
Investnent  Oonc>any  Act  Release  Mo.  14193,  dated  October  12,  1964,  adopting 
Rule  I0b-1. 

In  oolum  A  of  item  25,  the  registrant/series  should  list  the  name  of 
any  of  its  regular  brokers  or  deeders  or  the  parents  of  such  brcdoers  or 
dealers  (if  such  parents  derived  more  than  15%  of  their  gross  revenues  from 
securities-related  activities)  whose  securities  the  registrant  o«ned  at  the 
end  of  the  current  period.    .. 

In  colunn  B,  list  the  IRS  employer  Identification  nunber  for  the  issuer 
of  the  aecurities  reported  in  oolunn  A.  Registrant/series  should  make  a 
rwasonabla  effort  to  obtain  these  nutters. 

In  oolum  C,  indicate  by  using  a  D  for  debt  and  an  E  for  e^ity  the  type 
of  security  of  each  issuer  whioh  the  registrant/aeries  owned  at  the  end  of 
the  current  period. 
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It  coluwi  D,  list  the  value  of  any  aecuritles  of  issuers  listed  in 
ooluan  A  as  of  the  end  ot  the  cirrent  period. 

TBW  26»    Part icipat ion  of  brokers  or  dealers  in  ocnpensation  paid  on  poct- 
folio  transactions  of  registrant . 

under  s(J}-ite«  F,  the  registrant  should  list  brokers  or  dealers  **iidi 
arc  affilUtod  persona  of  the  registrant,  its  invwatment  adviser  or  principal 
tatderwlter,  or  of  an  affiliated  person  of  any  of  the  foregoing. 

nan  28 »    Monthly  sales  and  reparchases  of  registrant' ^^aerlea'  ^lares 

If  the  filing  covers  a  period  of  less  than  six  months,  fill  in  infon»-  _ 
tion  only  for  those  months  after  the  registrant  has  filed  a  registration 
statenwnt  which  has  beoone  effective  pursiant  to  the  1933  Act.     Per  exaiifde. 
If  the  registrant's  fiscal  half-year  ri»»  from  jantary  1  to  J««a  30,  b*  the 
registrant's  1933  Act  registration  statenent  did  not  become  effective  until 
AfK^il  10,  fill  in  only  the  lines  for  the  fourth,  fifth,  and  siiith  months. 

This  it«i  requires  infomation  on  a  nonth-by-raonth  basis.    The  filing 
Mde  for  the  ae«ond  half  of  a  fiscal  year  should  contain  aalea  and  radeiiiitian 
data  for  only  months  seven  througti  twelve. 

The  anomts  to  be  reported  mder  this  item  should  be  after  any  front-end 
ales  load  has  been  deducted  and  before  any  deferred  or  contingent  deferred 
Mies  load  or  charge  has  been  deducted. 

The  niiitoer  of  shares  should  be  adjusted  to  reflect  any  stodc  ^lit  or 
stock  dividend  that  occirrad  during  the  period. 

Shares  sold  shall  include  shares  sold  by  the  registrant  to  a  registered 
ifiit  investinent  tri«t  which  is  either  the  issuer  of  plan  certificates  (X  a 
separate  acooint  of  an  insiz^nce  oonpany. 

Include  as  shares  sold  in  new  sales  (coliwn  i)  any  transaction  in  »#iich 
the  registrant  aojuirad  the  assets  of  another  investment  ocnfiany  or  of  a 
personal  holding  company  in  exchange  for  its  own  shares. 

Exchanges  are  defined  as  the  redenption  or  repirchase  of  shares  of  one 
f\M^  or  series  araJ  the  investjnent  of  all  or  part  of  the  proceeds  in  shares  of 
another  fend  or  series  in  the  same  family  of  investment  oarpanies.     EScchanges 
#)Ould  be  incltded  irrespective  of  whether  a  sales  load  is  imxwed. 

Entries  in  "Ttital  NAV  of  Siares  Sold:  Other"  (ooluir  iii)  should  reflect 
only  those  sales  of  registrant's  shares  that  are  not  sere  appropriately  included 
in  col  inns  i^  and  ii^  concerning  sales  of  shares. 
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ITOJ_29:  Registrant/Series  inposing  a  front-end  sales  load 

The   term  "sales  load"  is  defined  in  Section  2(a) (35)  of  the  Act.  As 
defined,  the  tern  includes  only  front-end  sales  loads,  or  that  money  «*iich 
is  deducted  from  the  share  price  before  investment  of  the  pixiceeds. 

nm  30:  Total  front-end  sales  load  collected  by  underwriters 

Inclirie  only  gross  initial  sales  loads  and  other  underwriting  discooits 
or  oonnissions  collected  by  the  registrant's  principal  underwriter  or  any 
underwriter  which  Is  an  affiliated  person  of  the  principal  irderwriter  in  its 
capacity  as  underwriter  of  registrant's  shares. 

ITBM  31:  Net  sales  loads  retained  by  underwriters 

Include  only  underwriting  discounts  or  oonmissions,  and  exclude  dealer 
discomts,  retained  by  the  principal  «*iderwrit«r  at  any  underwrite*  »*»ich  is 
an  affiliated  person  of  the  principal  underwriter.  If  the  iwJerwriter  paid 
out  nore  to  entities  selling  registrant's  shares  than  it  received  (i.e.,   if 
it  h«)  a  negative  payout).  Indicate  the  amount  of  the  negative  payout  ly 
enclosing  the  anount  of  the  payout  in  parenthesis  (    ).  «iw«its  reported  in 
this  item  should  exclude  amounts  reported  in  items  32  and  33. 

na  33t  Wet  aiount  paid  to  retail  sales  force 

Include  only  atounta  paid  to  the  underwriter's  c»«i  sales  foroe. 

ITEM  34i  Deferred  or  contingent  deferred  sales  loede 

A  deferred  or  contingent  deferred  sales  load  is  any  sales  load  deducted 
froa  the  proGeede  of  the  redeivtiort  »r  rapwohese  of  tegletranfs  securities. 

CTH  37t  Redenption  fees 

Include  as  redaqptlon  fees  any  fees,  other  than  deferred  or  contingent 
deferred  sales  lo«Js,  that  the  registrant  impoees  on  shareholders  at  the  tine 
shares  are  redeemed  or  repurchased.  Registrants  should  aaclude  any  ether 
fees  i]itx9sed  on  shareholders  making  exdiangee  and  any  relNburiiMnt  Cor 
out-of-pocket  expenses,  such  as  wire  fees  charged  by  custodian  banks. 

nB|39;  Account  wtintenaooe  feaa 

itMse  arc  fees  that  are  iufxmad  directly  on  all  or  aost  of  registrant's 
shareholders  on  a  periodic  basis,  such  as  monthly  or  quarterly.  The  «n^B 
reported  should  include  maintenance  or  administrative  fees  ii^poaed  on  variable 
MMiity  arxJ  varidale  life  insurance  contracts  fmded  by  separate  accounts. 
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Registrant/Series  using  its  assets  directly  to  make  pajwents 

under  a  12b-l  plan , 


A  *12b-1  plan"  is  a  written  plan  described  by  Rule  12b-1(b)  vnder  the 
*ct  pursuant  to  *«hich  a  registrant/series  directly  or  indirectly  finances 
certain  distribution  activities  including,  but  not  limited  to,  advertising, 
condensation  of  underwriters,  dealers  and  sales  personnel,  the  printing  and 
Miling  of  prospectuses  to  other  than  current  shareholders  and  the  printing 
and  Bailing  of  Sciles  literature. 

not  41:     Direct  use  of  assets  under  12b-1  plan 

In  answering  this  item,  direct  payments  by  the  registrant/series 
under  a  I2t>-1  plan  would  not  Include  situatiorjj  **»ere  a  registrant/series  has 
a  so-called  prophylactic  plan  to  cower  paynents  its  adviser  makes  to  pay  for 
distribution  activities.     "Ms  itew  should  be  an»#ered  "Yes"  only  if  the 
registr«it  aakss  -Jirect  paynents  for  distribution  activities. 

imi  42;     Percentage  of  payents  \m3tT  the  12b-1  plan 

ItOi  42  asks  each  registrant/series  to  indicate  the  percentage  of  its 
total  ditwct  paynents  under  the  12b-1  plan  which  t«re  made  for  a  variety  of 
services  or  functions.     Under  sul>-it««i  42.\,  the  registrant/series  should 
incliile  all  payments  it  has  made  directly  for  advertising.     Advertising  done 
by  other  entities,  such  as  a  dealer  in  fund  shares  which  the  dealer  pays  for 
with  Kjney  it  receives  inder  the  I2t>-1  plan  should  not  be  included  i«ler 
8«i>-ita«  42A.     under  sub-ita«s  42C  and  42D,  the  registrant/series  should 
inclule  all  paywnts  m«ie  under  the  12b-1  plan  to  brolcers,  dealers  and  i«ider- 
writers  regardless  of  how  these  monies  are  ultimately  used  by  these  entities. 
Under  3i4>-itaii  42E,  the  registrwit/series  should  include  idl  paynents  under 
the  12b-1  plan  which  it  has  made  directly  to  persons  **»  have  sold  fi«J 
shares.     Indirect  payments  to  sales  personnel,  such  as  paynents  to  account 
executives  of  brokers  or  dealers  selling  fi«d  shares  which  are  made  by  such 
bic^cers  or  dealers  with  money  they  receive  from  the  registrant/series  under 
the  12b-1  plan,  should  not  be  included  in  this  sub-ita«.     ttxler  8uJ>-iteB  42F, 
the  registrant/series  should  include  all  paiyments  made  i«der  the  12b-1  plan 
to  barges  «d  savings  «»i  loans  regardless  of  how  this  money  is  ultimately  used 
by  the  b«*  or  savings  and  loan.     But  cf.  Release  No.  34-20357,  dated  November 
14,   1983. 

nm  SI;    Registrant/Series  having  a  perfotmanoe  based  advisory  fee 

•Investment  perfonwvce*  is  defined  in  Hule  205-l(a)  i«3er  the  Invest- 
ment Mvisers  Act  of  1940. 

run  53:     Expense  limitations  or  reductions 

This  it€«i  seeks  infotwation  concerning  any  limitations  or  reductions, 
other  than  those  ii^osed  by  state  blue  sky  laws,  on  the  level  of  expenses 
incurred  by  the  registrant/series  during  the  period.    The  limitation  may  be 
scaled,  it  may  be  applied  indirectly  (such  as  Wien  the  adviser  agrees  to 
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acc^>t  a  reduced  fee  ptrsusnt  to  a  volcntary  fee  vmiver)  or  it  nay  apply  only  , 
for  a  tetporary  period  such  as  for  a  new  fund  in  its  start-ip  phase.     If 
there  wss  any  direct  or  indirect  limitation  in  effect  at  any  time  during  the 
period,  indicate  in  si*>-iteiis  53B  or  5X  the  basis  on  which  the  limitation 
HIS  applied  diring  the  period.     If  the  limitation  tas  based  ifxxi  both  assets 
and  inoone,  answer  both  sit^-iteas  53B  and  53C. 

nm  55;    Overdrafts  and  bartc  loans 

■aiis  iten  seeks  infomation  on  the  extent  to  which  a  registrant/series 
had  overdrafts  or  bank  loans  outstanding  at  any  time  diring  the  period.     In 
order  to  avoid  having  to  identify  and  report  snail  amo«»)ts,  a  1%  of  aggregjte 
net  assets  threshold  should  be  followed.    Thus,  sito-itea  A  must  be  answered 
"Yes"  only  if  the  registrant/series  had  overdrafts  that  exceeded  1%  of  net 
dssets  at  any  one  time  during  the  period.     SJj-item  B  must  be  an»wred  "Yes" 
only  if  the  registrant/series  had  bank  loans  outstanding  that  exceeded  1%  of 
net  assets  at  any  one  time  during  the  period. 

ITHH  61;     Minimun  required  investment 

In  answering  this  iton,  the  registrant  should  give  the  lowest  minimun 
initial  investnent  that  it  requires  of  an  investor  to  open  an  acoouit.    This 
minimus  amouit  does  not  have  to  be  received  in  a  lutp  sun  if  the  registrant/ 
series  permits  investors  to  mch  this  minimun  level  over  a  period  of  time. 
Minimun  investments  required  to  open  IBA,  KBOOJ,  qialified  corporate  retire- 
itent  plans  ard  other  similiar  tax-advantaged  accounts  should  not  be  considered 
in  answering  this  iten. 

ITEM  62;    Percentage  of  portfolio  in  various  debt  securities 

Short-term  maturities  are  defined  for  purposes  of  this  form  as  securities 
with  naturities  of  12  months  or  less.  Securities  having  varUble  cr  floating 
interest  rates  or  sii>ject  to  a  demand  feature  should  be  considered  short-term  if 
the  interest  rate  adjustment  period  or  the  demnd  period  is  12  months  or  less. 
Intern»diate  airl  long-term  ifcturities  include  all  other  debt  securities.  For 
infcrnation  on  how  to  determine  the  maturity  of  such  instrunents,  registrants 
dwuld  refer  to  Rule  2a-7(b)(5)-(6)  Ufider  the  Act. 

InduJe  as  a  U.S.  Goverrenent  Agency  security  any  security  gimranteed  by 
an  agency  of  the  U.S.  Government. 

The  percentages  required  by  this  item  ^tould  conform  to  the  way  in 
which  these  portfolio  instrunents  and  their  values  are  shown  in  reports  to 
shareholders. 
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not  63:     poUar  >iei9hted  average  maturity 


except  for  «cney  market  funds,  the  dollar  lighted  average  "aturity  of 
a  registrant's  portfolio  at  the  end  of  the  period  is  to  be  calculated  by 
■ultlplying  the  market  value  of  each  portfolio  security  by  the  time  rmalning 
to  its  maturity  (in  days  or  in  years  to  one  decimal  place),  ««ing  these 
calculations  ai^  then  dividing  the  total  by  the  market  value  of  the  portfolio. 
The  result  should  be  stated  in  days  for  any  average  maturity  of  one  year  or 
less  and  in  years  (to  one  decimal  place)   for  any  average  maturity  over  one 
year      The  maturity  of  an  instrunent  should  be  its  ultimate  maturity  date, 
Mcept  that  if  a  security  is  callable,  the  maturity  date  used  in  this  cal- 
culaticn  should  be  the  first  call  date.      A  money  market  fund  may  make  this 
calculation  in  the  sane  manner  as  it  would  in  monitoring  conplianoe  with  th* 
average  portfolio  maturity  provisions  of  Rule  2a-7  under  the  Act. 

n06  64  and  65:     Insured  or  guaranteed  securities 

ntese  t*«  it«is  request  information  about  registrant's/series'  securities 
for  -hich  the  principal  anount  or  interest  thereon  is  insured  or  guaranteed. 
by  an  entity  other  than  the  issuer.     The  insurance  or  g-^^antee  ma?  »Pm 
either  to  individual  securities  in  the  portfolio  or  to  the  portfolio  itself. 
The  entity  pcovidir»3  the  insurance  or  guarantee  may  be  either  a  govertWMital 
or  noogoverrwental  entity.     The  form  of  the  insurance  or  guarantee  may  be  an 
insura^policy,  a  letter  of  credit,  a  »ll««"li"tion  agre««ent,  a  putor 
r«pu^chaae^^re6TOnt  or  a  similar  nechanism.       If  any  of  the  securities  o»ned 
by  the  registrant/series  are  insured  or  guaranteed,  the  answer  to  sub-item 
64A  should  be  -Yes."   If  the  issuer  of  any  such  insured  or  guaranteed  security 
Is  delir»,uent  or  in  default  as  to  payment  of  Pfi"^iP»l  °^.i"l*™«'  f,  ^  „ 
of  the  reporting  period,  the  answer  to  sub-item  64B  should  be    Yes.     Item  65 
requires  information  concerning  only  whether  the  insurance  or  guarantee  is 
being  used  in  any  way  to  value  securities  for  which  the  issuer  is  delinquent 
or  in  default  as  to  payment  of  principal  or  interest.     This  it«  is  not 
concerned  with  wheti«?r  the  value  of  securities  not  delinquent  or  in  default 
My  in  part  be  based  upon  sane  insurance  or  guarantee. 

nOI  66:     Classification  of  funds  investing  in  equity  securities 

A  reqistrant/series  with  an  investment  objective  of  aggressive  capital 
appreciation  is  one  that  primarily  and  regularly  se«*s  short-term  appreciation 
through  high-risk  investment ,  with  little  or  no  concern  for  receipt  of  inocine. 

A  registrant/series  with' an  investment  objective  of  capital  appreciation 
is  one  that  primarily  and  regularly  invests  for  an  intermediate-term  return 
by  investing  in  iwderate  to  high-risk  securities,  with  little  or  no  concern 
foe  receipt  of  Inccme. 

A  registrant/series  with  an  investment  objective  of  gfafth  is  one  that 
seeks  long-term  growth,  with  a  moderate  degree  of  risk.     Receipt  of  incane 
■ay  be  considered  to  sonw  degree  in  selecting  investments. 


A  registrant/series  should  *X'  sii>-item  66E,  growth  and  inoome,  if  it 
prinerily  and  regularly  nakes  low-risk  investments  with  the  objective  of 
capital  growth  and  income  production. 

A  registrant/series  should  "X"  sii>-item  66F,  income,  if  the  receipt  of 
inoone  is  the  prinary  reason  for  selecting  portfolio  securities. 

A  registrant/series  whose  portfolio  includes  a  varying  mix  of  equity 
and  debt  securities  should  "X*  sii>-iteni  66G,  total  retirn. 

ITEM  67;     Registrant/Series  in\«sting  primarily  and  regularly  in  a  balanced 
portfolio  of  debt  and  equity  sectirities 

A  balanced  f  ixid  for  purposes  of  this  form  is  one  that  has  the  multiple 
objectives  of  providing  inocme,  stability  of  capital,  and  poesible  incraases 
in  capital.    At  l^st  25t  of  the  value  of  the  assets  of  a  registrant/aeries 
calling  itself  a  balam^ed  find  should  be  invested  in  either  debt  securities, 
preferred  stocji,  or  some  oonbinfition  of  both.     If  convertible  senior  securities 
are  incluJed  in  the  required  2%,  ordy  that  portion  o£  their  value  attributable 
to  their  fixed  income  characteristics  my  be  used  in  calculating  the  25« 
figiCe.    See  Guide  4  to  Porn  N-lA,  (CCH)  Fed.  Sec.  L.  1  60,503  at  60,09>29. 

ITCH  69;    Registrant/Series  as  an  index  f  >f>a 

An  index  f  uid  is  one  that  se^s  to  provide  investoent  results  correspond- 
ing to  the  movements  of  a  specified  index. 

ITCH  70;     Investment  practices 

Sii>-item  70N,  purchases  or  sales  by  certain  exenfitad  affiliated  persons, 
refers  to  those  purchase  and  sale  transactions  whioh  are  exefl|F«ed  by  RUle  17a-7 
utier  the  tct. 

ITCW  71;     Portfolio  turnover  rate 

the  rate  of  portfolio  turnover  shall  be  calculated  by  dividing  (a)  the 
lesser  of  purc^iaaes  or  sales  of  portfolio  aecirities  for  the  reporting  period  by 
(b)  the  monthly  average  of  the  value  of  the  portfolio  securities  owned  by  the 
registrant  during  the  reporting  period.     Such  monthly  average  shall  be  oaldulated 
by  totaling  the  market  values  oC  the  portfolio  securities  as  of  the  beginning 
and  end  of  the  first  month  of  the  reporting  p«riod  and  as  of  the  end  of  each  of 
the  succeeding  months  in  the  period  and  dividing  the  sub  by  the  nuiber  of 
months  in  the  period  plus  1. 

Pac  purposes  of  this  item,  there  shall  be  aKclutod  from  both  the  nuntrator 
and  dencninator  all  securities,  including  cpticns,  t^tose  maturity  or  expiration 
date  at  the  time  of  aa:]uisition  ware  one  year  or  less.     All  long-term  securities, 
incloling  long-term  U.S.  (3averr«ient  securities,  should  be  included.     Purchases 
shall  include  any  cash  paid  ifxin  the  conversion  of  one  portfolio  security  into 
another.    Purchases  shall  also  include  the  cost  of  ri^ts  or  wurrants  purchased. 
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Siles  Aall  include  the  net  proceeds  froi  the  atle  of  rl^ts  or  wmnts. 
&les  ahall  alao  indiiJe  the  net  proceeds  of  pcrtfolio  securities  which  h*v« 
been  <alled,  or  for  «hich  paynent  has  been  nade  throu^  redei^ion  or  mturity. 

If,  during  the  reporting  period,  the  registrant  acquired  the  assets  of 
another  investMent  cai(»ny  cr  of  a  personal  holding  coafany  in  exchange  for 
its  own  shares,  it  shall  exclude  fran  pirctuises  the  value  of  securities  so 
aojuired  and  fron  sles,  all  ^les  of  such  secirities  nsde  follcMing  a  pirciuae- 
of-assets  transaction  to  realign  the  registrant's  pcrtfolio.     In  sucii  event, 
the  registrant  shall  also  laalce  appropriate  adjustJKnt  in  the  dencntinator  of 
the  portfolio  ttmover  oaafxjtation. 

Short  sales  which  the  registrant  intends  to  Maintain  for  nore  than  one 
year  and  put  and  olII  options  where  the  expiration  date  is  acre  than  one  year 
frcn  the  date  of  ao^uisition  tfxHild  be  included  in  ptrd^ses  and  sales  for 
p«rpoees  of  this  iteai.     Ihe  proceeds  frcn  a  short  sale  should  be  included  in 
the  value  of  the  portfolio  secirities  «^ich  the  registrant  sold  diring  the 
reporting  period  and  the  cost  of  covering  a  short  sale  should  be  included  in 
the  value  of  the  portfolio  secirities  which  the  registrant  pu:ci»sed  during 
the  period.    Dte  prenims  paid  to  pirctaae  options  should  be  inclixled  in  the 
value  of  the  portfolio  secirities  which  the  registrant  purchased  during  the 
reporting  period  and  the  prenuuis  received  fron  the  sale  of  options  should  be 
incluled  in  the  value  of  the  portfolio  secirities  which  the  registrant  sold 
diring  the  period. 

ng<  72;     Inoowe  and  expenses 

Ihe  aocMnts  to  be  shown  in  sii»-itenB  72B  throu^  72EE  rtwuld  be  based  i^xjn 
the  seni-arwiiBl  or  annial  fiivincial  stateaents  as  of  the  aame  date  contained 
in  reports  to  at^reholders.     The  anoints  dX3wn  on  the  form  filed  for  the 
fiscal  yaar-end  period  should  inclixJe  year-to-date  inforaation  and  not  aNouits 
for  only  the  last  six  months  of  the  fiscal  year. 


Qich  series  of  a  series  oo^iany  should  report  its  financial  inforaation 
separately.    Iherefore,  the  'All  series*  line  in  the  'Series  Inforaation 
Block'  on  pages  1^-22  h^s  been  deleted.     Qte  only  exception  to  this  regudre- 
nent  is  t^ere  several  series  (single  investor  portfolios)  have  similar  invest- 
ment objectives  and  invest  in  similar  secirities.     Ftr  ex£uiiple,  money  market 
f  injs  nay  craite  single  investor  portfolios  to  acooanxxiate  the  needs  of 
institutional  investors.     "Riese  portfolios  nay  have  similar  investaent  objectives 
and  invest  in  similar  securities,     lb  the  extent  these  similarities  exist,  the 
financial  infomation  requested  in  item  72  may  be  oonbined  for  such  similar 
portfolios.    7b  the  extent  this  is  done,  the  ruitiers  given  such  portfolios  in 
sit>-itea  7C  at  the  fern  should  be  shown  in  the  'Series  Infomation  Block.' 

If  "  sib-iten  listed  uider  item  72  is  not  shown  in  the  financial  statements 
in  sharti^-'^der  reports  covering  the  same  time  period  and  such  afflouK(s)  is 
not  readily  available  from  the  registrant's/aeries'  accouiting  records,  then 
the  anouitCs)   used  in  slureholder  reports  should  be  used.     For  exanple, 
sit>-iten  72K  asks  for  postage  expense.     Ihis  expense  category  nuy  be  part  of 
other  categories  such  as  shareholder  servicing  agent  fees  and  advisory  fees, 
and  the  registrant/series  nay  have  no  easy  way  to  determine  the  anount.     In 
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Butii  situations,  the  registrant/series  should  report  only  those  expense  itens 
that  are  readily  available  and  should  not  attenpt  to  break  out  more  detailed 
expenses  fron  a  larger  expense  category.     However,  if  such  expense  breakdowns 
are  available  in  records  kept  pirsiant  to  section  31  of  the  Act,  they  should 
be  reported  even  though  these  categories  nay  differ  from  the  line  items  of 
financial  statements  included  in  shareholder  reports,  except  that  sit>-itan 
72«,  net  investment  income,  should  be  reported  in  the  form  the  same  way  it  is 
inclined  in  shareholder  reports  regardless  of  the  expense  breakdowns  used. 

nm  73t    Dividends  and  distributions 

The  anoints  shown  for  per-share  dividends  and  distributions  paid  diring 
the  current  period  should  be  shown  to  fractions  of  a  cent  if  the  declaration 
of  the  dividend  or  distribution  was  also  to  a  fraction  of  a  cent.    Any  frac- 
tional amount  shown  should  be  carried  to  three  decimal  places.     If  the  decla- 
rations were  in  whole  cents,  the  amouits  shown  should  be  in  whole  cents. 

van  74 »    Assets,  liabilitias,  net  assets 

Mnoints  shown  in  sii>-iteiis  74A  throuc^  74Y  should  be  based  i^xxi 
the  serai-annial  or  annial  financial  statements  as  of  the  same  date  contained 
in  stuireholder  reports. 

E^ch  series  of  a  series  ocnpany  should  report  its  financial  information 
separately.     Iherefore,  the  'All  series'  line  in  the  'Series  Infocmation 
Block'  on  pages  18-22  has  been  deleted.     The  only  exception  to  this  require- 
ment is  **)ere  several  series  (single  investor  portfolios)  have  similar  invest- 
ment objectives  and  invest  in  similar  secirities.     Par  exanple,  money  market 
f  ixids  may  create  single  investor  portfolios  to  acconmodate  the  needs  of 
institutional  investors.    These  portfolios  nay  have  similar  investment  objec- 
tives and  invest  in  similar  secirities.     To  the  extent  these  similarities 
exist,  the  financial  information  requested  in  this  item  may  be  combined  for 
such  similar  portfolios.     To  the  extent  this  is  done,  the  nuibers  given  such 
portfolios  in  sii>-item  7C  of  the  form  diould  be  stiam  in  the  'Series  Infoma- 
tion Block.* 


irder 


If  a  sib-iten  listed  irder  this  item  is  not  Shown  in  the  financial  state- 
■ents  in  the  shareholder  report  covering  the  same  time  period  and  such  amoint(s) 
is  not  readily  available  from  the  registrant's/series'  acoomting  records, 
then  the  amouit(s)  used  in  stereholoer  reports  should  be  used. 

The  instrinents  listed  in  sii>-iteffls  74B  -  741  should  be  reported  in  the 
sane  way  in  ii^ich  these  instrunents  are  shown  in  ^tareholder  reports.    That 
is,  if  such  an  instrument  was  aojuired  in  a  transaction  that  also  resulted  in 
the  recording  of  a  related  liability  (e.g.  a  straddle)  and  the  registrant 
tfK3ws  only  the  net  effect  of  such  transactions  in  reports  to  ^lardKdders, 


z 

o 


3. 
O. 

03 

9 
B 
» 


CD 


pa 


03 

3 
O. 

a 

OQ 

e 


o 

3 

CB 


20- 


21  - 


then  only  the  net  effect  should  be  show  in  the  fons.    If  reports  to  shareholders 
atKM  the  gross  effect  of  such  transactions,  then  only  the  gross  effect  should 
be  shot«»  in  the  fom.    The  wisver  to  itaii  74Y  should  be  the  total  value  of  assets 
that  have  been  segregated  to  cover  short  sales,  forv«rd  ccranitraents,  sales  of 
options,  pvKchaaes  or  sales  of  futures,  and  siflUlar  transactions. 

nm  7S»    Oopputation  of  average  net  assets 

Ihe  anait  to  be  shom  In  this  itan  Is  the  daily  average  net  assets  ftw 
■oney  aarket  finto  md  the  Monthly  average  net  assets  for  all  other  ocMpanies 
dwing  the  current  reporting  period.     R>r  the  latter  ccRf>anies,  the  average 
net  assets  for  the  period  should  be  calculated  bf  adding  the  net  assets  of 
the  twglstrant/series  on  the  first  day  of  the  period  and  on  the  last  day  of 
Mch  wnth  during  the  period  wd  then  dividing  this  sua  by  the  rn^wr  of 
Knths  in  the  period  plus  one.    Poc  eui^>le,  if  the  oonwtation  period  is 
1/1/85  through  6/30/85,  and  the  registrant  is  not  a  aoney  ■arket  fiirf,  the 
registrMt  should  «)d  its  net  assets  on  1/1/85  an)  on  the  last  day  of  January, 
Nbniary,  t^A,  AprU,  Nay  and  Jvre  and  then  divide  this  total  by  seven  to 
obtain  the  average  net  assets  for  the  period. 

nm  77t    Attaclwmts 

The  general  instructions  require  that  no  schedules  or  suiplwients  be 
attachad  to  this  fbr»  escept  in  response  to  this  itesi.     lt««  77  requires  a 
r«gistrwt  that  is  filing  «>y  of  the  materials  listed  to  mark  an  "X*  in  the 
i^fxoirlate  booes  to  indicate  the  nature  of  the  attartwent.    Only  materials 
nlating  bo  the  docvjaenta  or  circuistances  enuaerated  in  this  item  are  to  be 
filed  with  the  fbtm.    The  fbUowing  instructions  relate  to  the  sub-itans  of 
this  item: 

aPB-mw  T7B!      iteoounfit's  report  on  internal  control 

ttcapt  as  provided  below,  a  asnagcMnt  invMtMnt  co^pary  shall  ftxnish 
a  report  of  its  independwit  public  acoowtant  on  the  cosfMiy's  system  of 
Internal  accooiting  controls.    The  aceow>tanfs  report  shall  be  baMd  on  the 
review,  stuiy  and  evaluation  of  the  accounting  systoi,  internal  aoocMnting 
controls,  md  proc«3ures  for  safeguarding  awaritias  made  during  the  audit  of 
the  finwclal  tiatintn.    The  report  should  diaclow  material  waknesses  in 
the  aocowtlng  syst«i,  system  of  internal  aceomting  control  and  procedises 
for  safaguaiding  securities  which  exist  as  of  the  end  of  the  registrant's 
fiscal  year.    Disclostxe  of  a  material  weakness  should  Include  an  indication 
of  aiy  corrective  action  taken  or  proposed. 

Ihe  accotsttmt's  report  shall  be  finished  as  an  eitfiibit  to  the  form 
filed  for  the  oan>any*s  fiscal  year  and  shall:     (1)  be  addressed  to  the 
etmfutf'*  shareholders  and  board  of  directors;  (2)  be  dated;  (3)  be  sifted 
■anually;  ««)  (4)  indicate  the  city  and  state  «*)ere  issued. 


Ihe  fact  that  an  accountant's  report  Is  attached  to  this  torn  shall  not 
to  be  reqaried  as  acknowledging  any  review  of  this  form  ly  the  independent 
public  accountant. 

These  provisions  do  rpt  apply  to  SBICs,  or  to  management  investment 
cospanies,  not  required  by  either  the  Investnent  Conpany  Act,  any  other 
ftderal  or  state  law  or  rule  or  regulation  thereunder,  to  have  an  audit  of 
their  financial  statements. 


SUB-ntM  77C!    Submission  of  matters  to  a  vote  of  security  holders 

If  any  matter  has  been  sttanitted  to  a  vote  ef  security  holders,  furnish 
the  following  information: 

(a)  The  date  of  the  meeting  and  whether  It  was  an  annual  or  special 
meeting. 

(b)  If  the  meeting  involved  the  election  of  directors,  state  the  name 
of  each  director  elected  at  the  meeting  and  of  each  other  director  now  in 
office. 

(c)  Describe  each  other  matter  voted  upon  at  the  meeting  and  state  the 
mater  of  affirmative  votes  and  the  nuiber  of  negative  votes  cast  with  respect 
to  each  such  matter. 

(d)  Describe  the  terms  of  any  settlement  between  the  registrant  and  any 
other  participant  (as  defined  in  Rule  14a-11  of  Regulation  14A  under  the  1934 
Act)  terminating  any  solicitation  subject  bo  Rule  14»-11,  including  the  cost 
or  anticipated  cost  to  the  registrant. 

Instructions.     1.  If  any  matter  has  been  sutaitted  to  a  vote  of 
security  holders  otherwise  than  at  a  meeting  of  such  security  holders, 
corresponding  information  with  respect  to  such  submission  shall  be 
furnished.    The  solicitation  of  any  authorization  or  consent  (other  than 
a  proxy  to  vote  at  a  stockholders'  meeting)  with  respect  to  any  matter 
shall  be  deaaed  a  submission  of  such  matter  to  a  vote  of  security  holders 
within  the  meaning  of  this  item. 

2.    This  sub-item  need  not  be  answered  as  to  (i)  procedural  matters, 
(il)  the  selection  or  approval  of  audittws,  (ill)  the  continuation  of 
the  current  aJvisory  contract,  or  (iv)  the  election  of  directors  or 
officers  in  cases  where  there  was  no  solicitation  in  cppoaition  to  the 
managaaent's  nominee,  as  listed  in  a  proxy  statement  pursuant  to  rule 
20a-1  tnder  the  Act  and  Regulation  14A  i«ler  the  1934  Act,  and  all  of 
such  noBinees  were  elected.    This  sub- item  may  be  emitted  if  action  at 
the  meeting  was  limited  to  the  foregoing.     In  cases  v*»ere  the  registrant 
does  not  solicit  proxies  and  the  board  of  directors  as  previously 
reported  to  the  Oonndssion  was  re-elected  in  its  entirety,  a  stataient 
to  that  effect  will  suffice. 
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3.  If  "-he  issuer  h«  piislished  a  report  containing  all  of  the 
infomation  required  by  this  it«»,  the  iten  may  be  answered  by  a 
reference  to  the  inforwation  contained  in  such  report,  provided  copies 
of  auch  report  are  filed  as  an  exhibit  to  this  fom. 

4.  If  the  registrant  has  furnished  to  its  security  holders  proxy 
oliciting  naterial  containing  the  infomation  required  by  paragraph  (d) 
daovc,  the  paragraph  may  be  answered  by  reference  to  the  information 
oontained  in  such  material. 

aob-rmi  TTD;     policies  with  respect  to  security  investments 

Describe  any  Baterial  ct\»qe  **iich  has  occurred  in  the  investment  policy 
of  tha  registrant  with  respect  to  each  of  the  fbUowing  natters  that  has  not 
boon  ^]prov«d  by  shareholders. 

(a)  rttt  typa  of  securities  (e-a.,  bonds,  preferred  stocks,  ocmon 
stodcs)  in  which  it  may  invest,  in3icdting  the  proportion  of  the  assets  Uiich 
a^-  be  i.-w«stac!  in  each  s-jch  type  of  sscjrity. 

(b)  The  pwotntage  of  assets  which  it  My  Ifwwt  in  the  awajrities  of 
mv  <3n*  laauer. 

(c)  The  percentage  of  voting  aecuritiee  of  any  one  issuer  t*ilch  it  may 
aoquire. 

(d)  Invesaetnt  in  oapanies  for  the  purpose  of  exercising  control  or 
nanagement* 

(•)    Investment  in  securities  of  other  Inwestaent  canf>anies. 

(f)  Ihe  policy  with  respect  to  portfolio  turnover. 

(g)  Any  other  investment  policy  which  is  set  forth  in  the  registrant's 
charter,  ty-lawe  or  proepectus. 

aub-Tim  77E:     Uqal  Proceedings 

(a)  Briefly  describe  any  material  legal  proceedings,  other  than  routine 
litigation  incidental  to  the  business,  to  which  the  registrant  or  any  of  its 
s«A)6idiaries  has  beooaie  a  party  or  of  t*>ich  any  of  their  property  has  beccme 
the  si*ject.     Include  the  name  of  the  court  in  which  the  proceedings  were 
inatituted,  the  date  instituted  and  the  principal  parties  thereto. 

(b)  If  any  such  proceeding  freviously  reported  has  been  terminated, 
identify  the  prooeedinj,  give  the  date  of  termination  and  state  the  disposition 
thereof  with  respect  to  the  registrant  ar*i  its  subaidiaries. 
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Instruction.  Any  bwikruptcy,  receivership  or  similar  proceeding 
with  respect  to  the  registrant  or  any  of  its  significant  subsidiaries 
shall  be  described.  Any  proceeding  to  which  any  director,  officer  or 
other  affiliated  person  of  the  registrant  is  a  party  adverse  to  the 
registrant  or  any  of  its  subsidiaries  shall  also  be  described.  Any 
proceeding  involving  the  other  affiliated  person  of  the  registrant  as  a 
party  adverse  to  the  registrant  or  any  of  its  subsidiaries  shall  also  be 
described.  Any  proceeding  involving  the  revocation  or  suspension  of  the 
right  of  the  registrant  to  sell  securities  shall  also  be  described. 

SUB-ITEM  77F:  Changes  in  security  for  debt 

If  there  has  been  a  material  withdrawal  or  substitution  of  assets  securing 
any  class  of  the  registrant's  debt,  furnish  the  following  infotmationi 

(a)  The  title  of  the  securities. 

(b)  A  brief  description  of  the  assets  involved  in  the  withdrawal  or 
substitution. 

(c)  The  provision  in  the  underlying  indenture,  if  any,  authoriaing  the 
witMrawial  or  substitution. 

Instruction.  This  sub-it«i\  does  not  apply  to  short-term  paper. 
This  sub-itan  need  not  be  answered  where  the  withdr»«l  or  substitution 
is  made  pursuant  to  the  terms  of  an  indenture  v*iich  has  been  qualified 
rnjer  the  Trust  Indentiare  Act  of  1939. 

SOB-rnx  77G;  Defaults  and  arrears  on  senior  securities 

(a)  State  as  to  each  issue  of  long-term  debt  of  the  registrant  %*iich 
is  in  default  at  the  close  of  the  fiscal  semi-annual  period  with  respect  to 
the  payment  of  principal,  interest  or  aBDrti2ation:  (1)  Nature  of  default; 
(2)  date  of  default;  (3)  anount  of  default  per  $1,000  face  anount;  and  (4) 
total  anount  of  default. 

(b)  State  as  to  each  issue  of  capital  stock  of  the  registrant  on  which 
any  accumUated  dividend  is  in  arrears  at  the  close  of  the  fiscal  sani-annual 
period:  (1)  title  of  issue;  (2)  amount  per  share  in  arrears. 

SUB-ITEM  77H:  Changes  in  control  of  registrant 

(a)  If  any  person  has  become  a  parent  of  the  registrant,  give  the  nane 
of  such  person,  the  date  and  a  brief  description  of  the  transaction  or 
transactions  by  which  the  person  became  such  a  parent  and  the  percentage  of 
voting  securities  of  the  registrant  owned  by  the  parent  or  other  basis  of 
control  by  the  parent  over  the  registrant. 

(b)  If  any  person  has  ceased  to  be  a  parent  of  the  registrant,  give  the 
mne  of  such  person  a«J  the  date  an!  a  brief  description  of  the  transaction 
or  transactions  by  which  the  person  ceased  to  be  such  a  parent. 
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SUB-ITm  77 1 1     Terns  of  new  or  anwided  securities 

(a)  If  the  comtitupnt   instnmpnts  defining  the  rights  o*  the  holders 
ot  any  class  of  the  registrant *n  securities  have  been  materially  modified, 
give  the  title  of  the  class  involved  and  state  briefly  the  general  effe^X  of 
such  Modification  upon  the  rights  of  the  holders  of  such  securities. 

(b)  If  the  registrant  has  issued  a  new  class  of  securities,  furnish  the 
description  ol  such  class  called  for  by  the  applicable  itan  of  Form  N-8B-1. 

Instr\Ktian.    This  stto-item  does  not  apply  to  short-term  paper. 

SUB-noi  77Jt     Revaluation  of  assets  or  restatenant  of  capital  share  accourt 

(a)  If  there  has  been  a  material  c*>ange  in  the  nethod  ct  valuation  of 
the  registrant's  assets  during  the  semi-annual  period,  state  the  date  of  the 
change  and  explain  the  dtange,  the  accounts  involved  and  the  statutory  or 
regulatory  basis,  if  any. 

(b)  If  there  has  been  a  material  reatatcnent  ot  the  registrant's  capital 
share  account  during  the  semi-annual  period,  resulting  in  a  transfer  fran 
capital  share  liability  to  surplus  or  reserves,  or  vice  \«rsa,  state  the 
date,  purpose  and  arcunt  of  the  restatement  and  give  a  brief  explanation  of 
all  related  entries  in  connection  with  the  restatement. 

3UB-na<  77Kt     Oumges  in  registrant's  certifying  accotJttart 

If  an  independent  accountant  has  been  engaged  as  the  principal  acoountaf* 
to  audit  the  registrant's  financial  statements  who  was  not  the  principal 
accountant  for  the  registrant's  most  recently  filed  certified  financial 
stateaents,  state  the  date  when  such  independent  accountant  MS  engaged.     "Itie 
registrant  shall  jlIso  fi^nish  the  Canmission  with  a  separate  letter  stating 
lAiether  in  the  eighteen  months  preceding  such  engagemert  there  were  any 
Jl  iiiji  III— III  fl  with  the  fooner  principal  accountar*  on  any  natter  of  acocunting 
principles  or  practices,  financial  statenert  disclosure,  or  auditing  procedure, 
itfiich  dis^reaati«s  if  not  resolved  to  the  satisfaction  of  the  fomer  aooountant^ 
would  have  caused  him  to  make  reference  in  connection  with  his  opinion  to  the 
s«i3ject  matter  c€  the  disagreaiert.     The  registrant  shall  also  request  the 
fomcr  principal  accountant  to  fi«nish  the  registrant  with  a  letter  addressed 
to  t>w  Coa^ssion  stating  whether  he  agrees  with  the  statonerts  contained  in 
the  letter  of  the  registrant  and,  if  not,  stating  the  respects  in  i*»ich  he 
does  net  agree;  an)  the  registrant  shall  firnish  such  letter  to  the  Camission 
-  together  with  its  owi. 

SUfr-nPt  77L;    Oianqes  in  accounting  principles  and  practices 

Describe  any  change  in  accounting  principles  or  practices  follawed  by 
the  ngiatrant,  or  any  change  in  the  method  of  applying  any  such  accountinp 


principles  or  practices,  which  will  materially  affect  the  financial  statawnts 
filed  or  to  be  filed  for  the  current  year  with  the  Oonnlsslon  and  **iich  has 
not  been  previously  reported  hereumJer.     State  the  date  of  the  change  and  the 
reasons  therefor.    A  letter  from  the  registrant's  independent  accountants, 
approving  or  otherwise  cawentlng  on  the  change,  shall  acconpany  the  report. 

SUB-nai  77M;     Mergers 

If,  during  the  fiscal  semi-annual  period,  registrant  bec««e  the  surviving 
corporation  of  a  nerger  or  consolidation  with  one  or  nore  other  registered 
Investment  oanpanies,  furnish  the  following  information: 

(a)  The  nmm  of  each  such  other  registered  confiany. 

(b)  Ttje  circvinstances  and  details  of  such  merger  or  consolidation, 
including  the  date  and  terms  thereof,  any  action  taken  b/  the  board  of 
directors  or  shareholders  approving  or  ratifying  the  merger  or  consolidation, 
and  other  actions  taken  pursuant  to  state  la*.     Xlso  include  any  other  facts 
relevant  to  a  Conmission  consideration  of  >*iether  such  other  registered 
investaent  coipany  has  ceased  to  be  an  investment  company  as  defined  In  the 
Act. 

SUB-nm  77N;     Eachlblts 

In  addition  to  the  materials  provided  pursuant  to  sub-Items  77C  through 
77M,  If  any,  and  svAject  to  Rule  201.24  of  the  General  Rules  of  Practice 
regarding  incorporation  by  reference,  the  following  exhibits  shall  be  filed 
SB  part  of  this  form,  if  not  previously  filed: 

(a)  Copies  of  any  material  ameninents  to  the  registrant's  charter  or 
by-laws. 

(b)  Oopies  of  the  teat  of  any  proposal  described  In  ananr  to  sub-ltew 
77D. 

(c)  Oopies  of  the  awendments  to  all  constituent  Instnments  and  other 
doosnents  described  In  answer  to  sub-lte«  77G. 

(d)  Oopies  of  all  constituent  Instranents  defining  the  rights  of  the 
holders  of  any  new  class  of  securities  and  of  any  amendments  to  constituent 
instrvjwnts  referred  to  In  an»*er  to  sub-lte«i  77J. 

(e)  oopies  of  any  new  or  awended  Inwestnent  advisory  oontract  of  regis- 
trant, j 

(f)  Letters  from  the  t^lstrant  and  the  independent  accountants  furnished 
pursuant  to  sub-itons  77K  and  77L. 

(g)  Oopies  of  any  merger  or  oonsolldatlon  agreenent,  and  other  docunents 
relevant  to  the  Information  sought  In  sub-lt««  77M,  above. 
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noi  86t     sales,  reptg^hases,  and  redewrtlons  of  aacuritiea 

This  it€»i  ckaes  not  dpply  to  short-tetw  paper,  ordinary  sinking  fird 
operations  or  similar  periodic  decreases  made  pursuant  to  the  tenw  of  govem- 
iiq  iretruBBnts,  or  paynent  of   indebtedness  at  maturity. 

The  maitjer  of  shares  repotted  should  be  adjusted  to  reflect  any  stock 
dividend  or  stock  sjilit  during  the  period  cowered  by  the  report. 

Ftjr  purposes  of  line  E,  the  extension  of  the  maturity  date  of  indefcted- 
naes  shall  be  de«<ed  the  issuance  of  new  Indebcedness. 

■Reden(]tion,'  as  used  in  lines  D  and  F,  means  redep%«.ion  at  the  oftion 
o(  the  Issuar. 

ntW  88»     Senior  securities 

In  addition  to  the  usual  type  of  senior  security  such  as  bonds  or  prefer- 
r«d  atocks,  certain  transactions  a  registrant  may  engage  in  could  create  a 
Mnior  security.     Ewpiples  ot  such  transact  lore  include  short  sales,  unocwered 
CfXiona,  piichases  o«  securities  on  margin  and  the  arterlnj  into  of  firm 
coMdtJBnts  to  purchase  securities  at  a  future  date.     Inwi»«t«ent  coapanies 
My  engage  in  these  other  transactions  and  not  create  a  senior  svcurity  if  a 
seqregated  account  has  been  e8t*list*d  and  apprcpriately  funded.     In  anawrlng 
this  itsBi,  a  registrant  should  answer  "Yes"  only  if  it  had  a  senior  security 
that  was  not  adequately  cowered  by  a  segregated  acocunt  or  by  other  Means. 

run  »4t     rasulv  of  inveatwent  ocwpanies 

See  instruct  ions  for  Itan  19. 
trm  9Si     Sales,  repurchases,  and  redMptions  of  securities 

See  instruct  lone  for  itan  86. 
nw  97i     Incowe  and  expenses 

See  instruct  lone  for  item  72. 
nw  96i     Dividends  and  distributions 

See  instruct  lone  for  item  73. 
ITPI  99t     Assets,   liifcilities  and  shareholders'  equity 

See  instruct  ione  for  ita*  74. 
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ITP1  1008     Congiutation  of  average  net  assets 

See  instructions  for  itan  76. 
irm  102;     Attachments 

See  instructions  for  item  77. 
SUB-ITOl  102B;     SitiBission  of  matters  to  a  vote  of  security  holders 

See  insttwctions  for  siicitati  77C. 
SUB-ITB1  102C1     Policies  with  respect  to  security  investments 

See  instructions  for  8ii>-item  77D. 
SUB-ITEM  102D8     Legal  Proceedings 

See  instructions  for  BU>-itai  77E. 
SUB-Iim  lOjE;     Changes  in  SKrurity  tor  dsbt 

See  instructions  for  •*)-it«»i  77F. 
SUR-ITHi  102Ft     Defaults  and  arrears  on  senior  securities 

See  instructions  for  siJa-item  77G. 
SUb-ITEM  102GI     Changes  in  qontrol  of  ragistrant 

See  instructions  for  sub-item  77H. 
SUB- ITEM  102H;     Tterms  of  nev«  or  amended  securities 

See  instructions  for  syb-itan  771. 
SUB-IIB*  1021:    Bevaluaticxi  of  assets  or  restatement  of  capital  share  account 

See  instructions  for  sub-item  77J. 
S0B-ITB1  102J»     Changes  in  registrant's  certifying  accoigitant 

See  instructions  for  sub-itan  77K. 
SUb-ITtW  102K8     Changes  in  accoKiting  principles  and  practices 
See  instructions  for  sUJ-itan  77L. 
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SUB-ITPI  102L;     Wergera 

See  instructions  for  8i*>-it«i»  TTM. 
SUB-ITPI  10211;     tachibits 

m  •ddition  to  the  wterials  prowlded  pirsusnt  to  si*>-item8  102B  through 
102L,  if  any,  a«l  sifcject  to  Rule  201.24  of  the  General  Rules  of  Practice 
re<^rding  incorixration  by  reference,  the  following  exhibits  ahall  be  filed 
as  i»rt  of  Ponn  W-SWl,  if  not  previously  filed: 

(a)  Copies  of  any  nterial  amendments  to  the  registrant's  darter  or 
by-laws. 

(b)  Oopies  of  the  t«it  oi  any  prapcmdl  d«8crib«l  in  an»Mr  to  s»»)-it«« 
102C. 

(c)  Copies  of  the  amerrtnents  to  all  constituent  instrinients  and  ather 
docuoents  described  in  ansMer  to  su>-item  102F. 

(d)  copies  of  all  cwistituent  instruaents  defining  the  rights  of  the 
holders  of  any  new  class  of  secirities  and  of  any  amendments  to  constitient 
instranents  referred  to  in  ansir«r  to  sii>-item  1021. 

(e)  Oopies  of  any  new  or  amended  investnent  adviscxy  contract  of  regis- 
trant. 

(f)  Utters  froB  the  registrant  and  the  independent  acookittants  furnished 
pursuant  to  sJ>-items  102J  and  102K. 

(g)  Copies  of  any  merger  or  oonaoli<1ation  a^ruanonl ,  and  other  docuaents 
relevant  to  the  inforroition  sou^t  in  sit>-item  102L,  above. 

noi  116;     Family  of  investment  coBtJanies 

Sae  instructions  for  itcai  19. 

noi  117;     Ihe  registrant  is  a  separate  acootnt  of  an  insirance  ccupany 

If  the  registrant  is  an  insuranoe  con^iany  separate  acoomt  registered  as 
a  UlT,  it  should  answer  itass  117-132  only  as  they  apply  to  the  UIT,  and  rfiould 
not  induie  in  such  answers  any  information  aboiA  nanageawit  investment 
companies  irderlying  the  UIT. 

mn  118;     Series  having  effective  registration  statements 

The  answer  to  this  item  should  state  the  total  n»*t)er  of  aeries  of 
secirities  the  registrant  is  offering  as  of  the  cloae  of  the  reporting  period 
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and  that  at  any  time  in  the  past  were  the  subject  of  effective  registration 
statanents  imder  the  1933  Act.     Include  in  this  nuirfcer  all  series  of  registrant 
having  such  effective  registration  statements  regardless  of  whether  there  is 
a  secondary  marVet   in  the  series'  rnits.     If  there  is  a  single  separate 
account  UIT  that  invests  in  several  underlying  management  investnent  conpanies, 
the  arswer  to  this  item  would  be  "1". 

ITm  119;     New  aeries  having  effective  registration  statements 

It  no  new  series  were  created  durinj  the  period,  the  answer  should  be 
the  noneral  "O"   (zero*. 

ITKM  120;     Value  of  new  series  that  beciwie  effective 

•mis  amaunt  should  be  the  total  of  the  aggregate  net  asset  value  for 
each  series  -hose  registration  statarent  becane  effective  during  the  period. 
SiK*i  aggregate  net  asset  value  should  be  the  niarket  value  of  the  series 
(trust's)  portfolio  baswJ  upon  the  offer  side  evaluation  on  the  date  ot 
deposit  (this  amount  may  In  sons  instances  also  be  called  the  aggregate 
offeriTO  price  of  the  underlying  securities  in  the  portfolio).     If  the  port- 
tolio  of  a  series  consists  of  equity  securities,  use  the  market  value  of  the 
trust's  portfolio  securities  on  the  date  of  deposit. 

ITOim:     Series  for  which  a  currert  proapectus  existed  at  tne  end 

of  the  period 

"Prospectus"  is  defined  in  Section  2(10)  of  the  1933  Act.     A  current 
prospectus  is  one  meet irq  the  requiranents  of  Section  10  of  the  1933  Act.     If 
a  current  fH-ospectus  did  not  exist  for  any  series  at  the  end  of  the  period, 
the  answer  to  this  item  should  be  "0"  (aeio). 

ITHi  122;     New  units  of  old  series 

State  the  nuntoer  of  existing  series  Oiich  meet  the  followirq  conditions: 

•n«  sponsor,  depositor  or  sore  other  entity  deposited  additional  securities 
in  thHort^lio  Of  Texistirq  series  of  the  registrant.     Before  selling  addi- 
tional units,. such  entity  obtained  an  effective  registration  statawnt  or  a 
U^^ftecti^  ar«n*ent  UKter  th.  1933  Act  for  the  additional  units  created 
^r^ll^  the  additional  securities  deposited.     If  "?  -^.^^^^"T-^  *^i'„i^" 
were  deposited  in  an  existing  series,  the  answer  to  the  iton  should  be    0 
T^).     The  substitution  of  one  or  more  new  securities  for  «»  o^^^rf  ^^ 
securities  in  the  portfolio  should  not  be  reported  in  response  to  this  itan. 

ITEM  123:    Value  of  new  Securities  deposited  in  existing  series 

The  answer  to  this  itar  should  be  the  aggregate  value  of  the  «Witlonal 
securities  that  ^re  placed  into  the  portfolio  of  the  existing  series  identified 
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In  Itm  122.  Such  value  should  be  the  aarket  value  of  these  additional 
securities  based  upon  the  offer  side  evaluation  on  the  date  of  deposit  (this 
OTOunt. aay  in  sow  instances  also  be  called  the  aggregate  offering  price  of 
the  new  securities  in  the  portfolio).  If  the  additional  securities  added  to 
the  portfolio  are  equity  securities,  use  their  Market  value  on  the  date  of 
deposit  in  determining  the  answer  to  this  itesi. 

ITEM  124t  Mhlue  of  units  of  prior  series  placed  in  portfolio  of 
subsequent  series 

The  value  of  units  of  a  prior  series  that  were  placed  into  the  portfolio  of 
a  subasqjent  series  should  be  iseasured  on  the  day  such  units  were  deposited  in 
the  subsequent  series  and  should  be  the  value  assigned  to  such  units  in  the 
portfolio  of  the  subsequent  series. 

rro<  12S;  Anoint  of  sales  loads  caollected 

The  answer  to  this  iten  should  reflect  the  total  sales  loads  flbllected 
by  the  registrant's  principal  underwriter  and  all  affiliated  underwriters 
thereof  fro*  the  sale  of  units  in  all  series  of  registrant  during  the  current 
period.  Inventory  gains  and  losses  incurred  by  underwriters  t^ile  holding 
units  for  sale  after  they  have  been  acquired  froM  the  trust  should  not  be 
considered  in  calculating  total  sales  loads  coUocted.  Sales  loads  oollscted 
during  both  the  initial  public  offering  of  units  and  in  secondary  market 
operations  should  be  included  in  making  these  calculations.  The  number 
reported  for  this  iten  should  be  the  gross  amount  collected  by  such  under- 
writers before  any  reallowances  to  other  brokers  or  dealers. 

ITPI  127;  Classification  of  series  and  assets 

Other  corporate  short-term  debt  securities  referred  to  In  sub-item  12TG 
are  securities  with  maturities  of  12  months  or  less. 

R>r  an  explanation  of  broker  or  dealer  debt,  debt  of  parent's  of  brokers 
or  dealers,  and  equity  securities  of  brokers  or  dealers  or  their  parents 
(sub-items  127E  and  127>!),  see  instructions  for  itens  24  and  25. 

Separate  account  tJr»  investing  primarily  in  the  shares  of  underlying 
management  investment  ceapanies  should  provide  this  answer  in  sub-item  127J. 

ITtMi   128,  129  and  130;  Insured  or  guaranteed  securities 

these  three  items  request  information  about  securities  owned  by  any 
series  of  the  registrant  «4tose  principal  or  interest  is  insured  or  guaranteed 
by  an  entity  other  than  the  issuer.  The  insurance  or  guarantee  may  apply 
either  to  individual  securities  in  the  portfolio  or  to  the  portfolio  itself. 
The  entity  providing  the  insurance  or  guarantee  may  be  either  a  governmental 
or  a  nongovernmental  entity.  The  insurance  or  guarantee  may  be  derived 
through  an  insurance  policy,  a  letter  of  credit,  a  collateral izat ion  agreonent. 


a  put  car  repurchase  agreement  or  a  similar  mechanic.  If  any  dt  the  securities 
ownad  by  the  registrant  are  Insired  or  gtaranteed,  anmer  "Yes*  to  item  128. 
If  the  issuer  of  any  such  insired  or  gvaranteed  secirity  is  delinquent  or  in 
default  as  to  psyiaent  of  principal  or  interest  at  the  end  of  the  reporting 
period,  anawer  "yes"  to  itsm  129.  It««  130  requires  inforroation  concerning 
only  Htiether  the  insurance  or  giarantee  is  being  used  in  any  way  to  value 
securities  for  which  the  Issuer  is  delinquent  or  Is  in  default  as  to  payment 
of  principal  or  interest .  this  iten  does  not  require  InfomBtion  about 
whether  the  value  of  secirities  not  delinquent  or  in  default  my  In  part  be 
based  ipsn  some  insurance  or  guarantee. 


ITQI  132: 


■811- 


of  series  included  in  filing 


This  ite*  is  to  be  used  by  any  aeries  of  a  UIT  that  had  an  "811'  nmber 
assigned  to  it  prior  to  Sept«ber  1972,  Par  more  infonnation  regarding  this 
item,  see  the  instruction  to  sii»-lteM  IB.  '  . 

Signature  Page 

Ihe  following  fom  of  si^Mture  shall  follow  items  79,  85,  88,  104,  110 
or  132  as  appropriate. 

This  report  is  signed  on  behalf  of  the  registrant  (or  depositor  or 

trustee)  in  the  City  of  ,  and  State  of  

on day  of 19  . 


(Name  of  registrant,  depositor,  cr 
trustee) 


Witness 


By: 


(Name  and  Title) 


(Name  and  title  of  person  signing  on 
behalf  of  registrant,  depositor  or 
trustee) 
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NVdXStS  OF  ITRMS  ELIMlrJATRD  Oil  CARRIBD  fVTK 
flOfl  EXISTING  WretS  T3  NEW  FDKM  N-SAR 


Piapo«ttion  of  items 

Current  "ftera  Item" 

Por*  Carrie'1         Carrt«>i1 

Iteii  Description  of  iteos  Itoa  Over  Over 

_| in  ctrrert  fcrws Flimi rated        unchanged      Kidified 

Porn  W-IB 

PP        ttone  t  address  oC  registrant x 

FP        Nmk  of  registrant's  adviser       ; x 

PP        Nane  of  principal  inderwriter     x 

FP        Nbiae  of  independent  accountant  x 

1  Classification     x 


f 


Item 
Miiii>er 

in  Brief  description 

N-SAR      of  modifications 


IRS  ernjloyee  identification 
I  eliminated 
Tfeleiihone  •  added 
SEC  file  »  adde.1 


8-9 

11 

13 

7 

62-69 


2  Diversification  of  assets     x 

3  Attendance  at  directors'  laeetings     ..        x 

4  Infcnaation  about  directors,  officers  t 

■ertiers  of  advisory  boards     x 

5  Infbnaatlon  about  board  vacancies  x 

6  IndcNnification  payments  to 

officers  t  directors  x 

7  Indebtedness  of  officers  6  certain 

directors  to  registrant's  adviser 

or  principal  underwriter  x 

8  Business  or  professional  relation- 

ships of  officers  and  certain  non- 
interested  directors  with  certain 
persons  x 

9  Trans^K:tions  between  officers  or 

certain  non- interested  directors 

and  certain  other  persons  x 

10  Oaapensation  receive>1  by  registrant's 

directors,  officers  and  eclvisory 

board  meabers  x 

11  Coi^Knsatian  of  certain  affiliated 

persons  acting  as  agent  in  property 

transactions  or  as  broker  in 

securities  trewsiwtions  x 

12  Transactions  between  registrant  or  a 

controlled  company  and  affiliated  or 
certain  other  persons  x 

13  Joint  enterprises  involving  registrant 
or  a  controlled  conpany  and  an 
affiliated  person  x 


60 


72M 


SEC  file  #  aHed 
iMcativin  added 

B/D  file  I  added 
loot  ion  a-iii-'i 

Address  eKided 

Expanded  to  iiJentify  sepn- 
rate  series  of  registrant 

Expandel  to  incluie  a  class- 
ification for  all  finds 
based  ifxjn  kini  of  assets 
held.     CBta  about  open-eni, 
closed-end,  etc,  in  other 
items. 

All  details  relateil  to  di- 
versification were  drn(]i>ed 


Oompensation  of  directors 
retained.     Other  data 
on  confjensat ion  deleted. 


UMI 


FP  »  facing  page 


14 
15 

16 
17 


18 

19 
20 


21 

22 
23 
24. 


25 


26 
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Disposition  of  Items 


nescription  of  items 
in  current  fonna 


Item 
El  ininated 


Item 

Carried 

Over 

Unchange<^ 


Item 
Carried 

(Ver 
•todified 


Item 
fiimber 

in  Brief  description 

N-SAR        of  modifications 


Ttansactions  betv#een  registrant  and 
certain  affiliated  persons  of  directors 
or  officers  of  registrant's  adviser 
or  principal  underwriter     ■« 

Direct  or  indirect  ownership  interest 
«<hich  certain  affiliated  persons  of 
the  registrant  had  during  the  periol 
in  registrant's  adviser,  underwriter 
and  other  brokers  or  dealers     x 


Family  relationships  of  certain 
affiliated  persons  of  registrant 


Fidelity  bonds 


80-85 


custody  of  securities  •••    « 

I 

Deposit  of  funds  in  banks 
other  than  custodian  banks  x 

Mvlsory  contract  and  fees 
and  expense  limitations  " 


15-13 


45-53 


Entry  into  or  renewal  of 
advisory  contract     •••  "^ 

Personnel  of  adviser x 

Services  supplied  by  adviser x 

Direct  or  indirect  ownership  interest 
*^ich  certain  affiliated  persons  of 
registrant's  adviser  had  during  the 
period  in  registrant's  adviser, 
underwriter  and  certain  B/D's     x 

Manageinent  related  services  paid  for  by 
registrant  other  than  under  an 
advisory  contract     x 

Port  folio  turncwer  rate     " 


54 


71 


Additional  questions  added 
concerning  deductibles  and 
loss<»s  incur  rel  that  oould 
have  been  claimed  under  the 
bond,  joint  coverage  with 
other  investment  companies, 
and  errors  ami  omissions 
insurance  policies.   I 

i^icpanded  to  include  location 
of  custodian  and  type  of 
custody. 


Certain  data  about  expense 
limitations  revised  and 
question  about  conpl lance 
with  5205  of  the  Advisers 
tet  dropped.  Amount  of 
a.lvi3ory  f<»e  received  by 
lnv«?stment  adviser  from  re- 
glstere^l  investment  coinpa- 
nles  associated  with  re- 
gistrant eliminated. 
Dollar  amounts  of  fees  and 
expense  reimbursements 
appear  in  other  items. 


27    Portfolio  trading  practices 


70 


Calculation  method  changed. 
Pormula  now  includes  U.S. 
goverrment  securities. 
.Separate  turnover  rate 
calculation  for  equity 
securities  dropped. 

Expanded  to  reflect  cur- 
rent  raitje  of  transac- 
t  lexis  funds  engage  in. 
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Diapo«ltioi>  of  i' 


Ite*  Description  of  itc 

#  in  cvutgiit  foK— 


JUm 

Item 

I  tan 

CMrri«d 

Carried 

Nurtier 

Itca 

Over 

0«<?r 

in 

Brief  description 

niikinat«d 

unchanged 

Nodified 

N-SM 

of  Modifications 

2t 

29 

30 

Ji 

32 
33 


I 


1 


34 

35 
36 

37 

3« 
3« 

40 
41 


42 
43 


UMI 


Rjrtfolio  transactions  not  settled 
by  specified  settlQwent  date  n 

Restricted  secorities     i 

Portfolio  trwwactions  by  registrant 
with  B^'s  acting  as  principal  \ 

Broiaerage  coanissions  paid  on  port- 
folio transactions  of  registrant t 


CDosi^erations  which  affected  the 
participation  of  B/D's  In  ocmmIs- 
sions  paid  on  portfolio  transac- 
tions of  registrant     


Participafclon  of  cartain  affiliated 
B/D's  in  brokerage  ooMnissions  on 
registrant's  portfolio  transactions 
and  on  portfolio  transactions  of  any 
associated  registered  invest,  ccw^jany 


<^23 

,20-21 


26 


M 


Selection  of  B/t>*s  in  retom  for 
benefits  or  other  oonsi>ier€ition« 
pra^i^>sd  to  other  persons  ^ 

Tax  status  of  registrant   x 

underwriting  coMUtaents  of 
registrant  x 

Monthly  sales  of  registrant's  sharvs, 
dividends,  capital  gains  and  other 
distributions » 

Solicitation  of  proxies  x 

OonfirMtions,  share  balance  stat«;- 
nents  and  other  comunications  ...     x 

Dividends  or  distributions  requirirvj 
a  written  statenent  to  shareholders 
of  registrant  % 

Purchase  of  secvjrities  of  or  other 
interest  in  an   investnent  company 
adviser,  B/D,  vnderwriter  or 
insurance  conpany  x 


28 


24-25 


Procedures  with  respect  to  statea 
policies    


Purchase  of  securities  daring  under- 
writing by  affiliated  principal 
unoerwriter     


itodified  definition  of 
principal  transactions. 

Agmcy  transactions 
defined.    Otly  gross 
coHnissions  paid  directly 
by  registrant  to  a  broker 
are  included. 


New  it«m  fbr  names  of 
affiliated  B/t)s  ani  SGC 
file  no.     Deleted  informa- 
tion about  participation 
in  coMtissions  on  regis- 
trant's portfolio  tri^ns- 


Reformatt^l  and  consolid- 
ated the  data  requested. 


Except  for  lnsuranc<> 
coMpanies  and  invesbnent 
companies  the  new  items 
are  oonoemed  with  the 
requirements  of  Rule 
t2d3-1. 


It«ni 
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Disposition  of  items 


Description  Of  items 
in  current  forms 


It«n 

Ite.Ti 

Item 

Carried 

Carried 

Ninber 

Item 

Over 

(Ver 

in 

Eliminated 

Modified 

^aw 

Brief  description 
of  modifications 


44 

45 
46 

47 
48 

49 


Selection  and  ratification  of  account- 
ants and  auditors;  preparation  of 
financial  statements  filed  with  the 
Conwission  't 

Cross-ownership  and  circular 
ownership  ' 


Periodic  calculation  of  current 
net  as3<*t  value  per  share  of 
registrant's  outstanding  capiteQ 
stock  


Einployees  of  registrant 


Policy  with  respect  to  trading  In 
securities  by  certain  affiliated 
persons  of  registrant  or  of  its 
adviser  


Senior  securities  of  registrant  ar»3 
applic^ile  asset  coverage  


55    Reduced  in  scope.    Asset 
coverage  eliminated. 


50 

51 
52 

53 

54 

55 


Issuance  of  securities  other  than  for 
cash  or  securities  '» 


Registration  of  securities 


Sales,  repurchases  and  redenptions  of 
securities  by  closed-end  funds  


Distribution  and  repurchase  of 
securities  by  closed-erri  fumJs 

Market  discount  or  premijn  from 
net  assot  value  for  closed-end 
fjnds  


86 


Securities  of  registrant  listed 
on  a  national  securities  exchange 
or  on  msrAQ  


76 


S6 


Item  changed  to  ask  for 
only  the  market  price 


56 

57 
58 

59 
60 

61 

62 

63 


Sales,  redenptions  and  repurchases 
of  securities  


28 


Sales  of  securities  to  other 
investment  conipanies     


Time  lapse  between  sale  of  shares 
of,  and  receipt  of  proceeds  by 
registrant;  loss  on  cancellation 
of  orders     


Suspension  of  right  of  redemption; 
delay  in  payment  upon  repurchase  . 

Pricing  of  registrant's  shares  for 
distribution,  redemption  and 
repurchase     


Gxhange  offers  made  to  shareholders  of 
registrant  or  of  any  other  open- 
end  company     


Viiriationa  in  sales  loads 


Sales  load  and  distribution  information 


30 


20-38 


Data  requested  was  sinpli- 
fied  and  reformatted. 
Monthly  data  now  require!. 


Item  changed  to  ask  *or  the 
highest  and  lowest  sales 
loatJ  percentages. 

Snmo  sub-items  were  'lropr><»1 
Questions  on  deferred  or 
contingent  sales  loads 
ad<5e1 . 
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Disposition  of  itww 

Iten  Item  Iton 

OrriwJ        Carried  Nij«ber 
It^oi          Di^acription  of  ite«s                                Itoi                   (Ver              Oer  in  Brief  description 

t  in  currgnt  fbna  Eliiinated        Onchtqed      Hodificd  N-SAR        tf  wodificatioos 

64  Bitty  into  or  renewal  of  principal 

underwriting  contract     s 

S5  Other  payments  by  registrant  to 

tnderwriters  or  dealers     * 

66  t^n  dealers  selling  largest 

dollar  anounts  of  registrant's 

shares  (confidential  item)   x 

67  Direct  or  indirect  owiership  interest 

Mhict)  certain  affiliated  persons 
of  registrant's  principal  under- 
writer had  during  the  period  in: 
registrant's  adviser,  principal 
underwriter,  certain  B/D's  « 

68  Sales  of  shares  of  registrant  pursuant 

to  periodic  payment  plans  of  the 
installment  type  issued  by  unit 
investment  trusts  x 

69  Correspondence  relating  to 

shareholder  accounts  « 

» 

n>  Registranb's  name,  address  and 

state  of  incorporation     x  1  State  of  incon3nrati<¥i  Mas 

dropped.     TVlephone  • 
add«1.     SFT  file  •  added. 

I  Seojrities  registerwl  t>ri  an  e)fchanq«>     «  •* 

?  Ownership  of  voting  ani  ooov'ectlhle 

s»*^'irities  of  other   ir^ut^rs   « 

3  Tax  status  of  reg  istrant     x 

4  t^jance  and  rei3emr>tton  of  securities     x  UK 

1          (Arsons  in  a  control  flat  ion- 
ship  with  registrant s 

6  rVrsona  owning  e*yiit>r  securities 

of  registrant     i  ^ 

7  l^kInber  of  holders  of  equity 

securities     ti  •*"      Numh»r  of  shareholder 

<»fxr»i.it=»  rmjiieste-l . 

8  Dir«Hrtors  anH  executive  o'f  i(^rs     .  « 

"»  "tempers  of  advisory  boar-l     n 

ir>  »»?m'v»r^tlon  of  directors,  officers 

and  manhers  of  advisory  'nvird     «  V1H  Ct«tp>ensat ion  of  directors 

retained.     Other  data  on 

11  Indemnification  of  dirni:ti)rs  emd  oon^pensat ion  deleted. 

off  icers  <i 

110    New  form  Inquires  about 
errors  and  omissions 
insurance  -egistriot  has. 

12  fJi^jloyees  of  reijistran'   x 


UMI 
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Disposition  of  items 

Item      Item 
Carried    Carried 

Item    Descxiption  of  items  Item        Over      Over 

_• in  cirrent  fornp  Eliminated    Unchanged   Modified 

13  Custody  of  securities  ^nd  similar 

investments  x 

14  Fidelity  bond  for  directors,  officers 

and  enT>loyees  x 

15  Investment  advisers  x 


Item 
Ninber 

in 
N-SAR 


n 


105-110 


89  and  97 


16     Business  and  other  connections 
of  advisers  anj  their 
roanagenents  ..., 


Brief  description 
of  modifications 


Expanded  to  include  loca- 
tion o*  custodian  and 
type  oF  custody.  „ 


Information  requested  has 
been  expanded. 

Requirement  to  list  rames 
of  affiliated  persons  of 
the  registrant  has  been 
dropped.  Information 
about  actions  with  respect 
to  contract  eliminated. 


18 


Interest  of  affiliated  persons  in 
certain  transactions     


19          Exhibits  to  be  filed  include  copies 
of  all  amendments  and  changes  to 
all  docunents  to  be  filed  as 
exhibits  to  origirHl  registration 
statement  filed  inder  the  1940  Act 
and  financial  st!itements     


Requirement  to  file  certain 
docunents  as  exhibits 
drojped  and  requirement  to 
report  certain  fireincial 
information  added. 


97-101 


Pom  N-30A-2 


FP  Name  of  registr-infc 


FP  flame  ami  address  of  deAjsitoc 


^iisi 


HI 


IRS  enployer  identification 
•  deleted.  SEC  file  »  and 
telephone  #  added. 

IRS  enployer  identification 
t  deleted.  SEC  file  • 
added. 


FP    Name  of  trustee 


FP 

1 
2 


Issuing  or  not  issuing  periodic 
payment  plan  certificates     .... 


Title  of  seciritifes 


Modifications  or  changes  in  trust 
agreement 


tfcterial  litigation 


113  IRS  employer  identifiottion 

«  deleted.       sr  file  I 
added. 


X 

X 

X 

X 


Loads,  fees,  charges,  expenses 


Relationship  of  annual  charges  and 
expenses  to  income     


6  Receipt  of  payments  for  secirites     . 

7  Receipt,  custoly  and  disposition 

of  income     


125-126 


X     l?6  arri  130 


D)ta  is  requested  as  to 
amount  of  fees  and  loads 
received. 


"These  relationships  can  be 
calculated  from  the  data 
requested  in  the  new  form. 


Distributions  to  security  holders 


126         'Itie  item  now  asks  only  for 
the  total  income  distri- 
butions made  by  all  series 
of  the  trust  investing  in 
particular  instririents. 
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Djppnpttion  of   itrr-s 

It«»>  Itw  U€»n 

Carri«»rl        C'arrit<1  Nunt»'r 

Iter.  DescriptiCTi  of  itew  Itan  <Jw?r  iwtr  in  Brief  c1escrii*:ion 

I  in  current   foruK  KliminatPti         linctianrj«^      »<ortifi<vi  N-SAP        ct  wrrlif  icat  ions 

9  Loans  to  seoirity  holders     x 

10  Insurance  of  holdprs  of  sspcurit  ies  .         x 

11  Sales  of  securities     <  \  120  Trtal  value  ot  units  sold 

durjny  ijeriod  is  refjuested. 

12  Canjutation  of  offering  price 

of  securities     x 

13  RedcMption  of  securitic>s     x 

14  Oonputation  of  reriewption  price     ..  x 

15  Suspension  of  sali>s  of  securities  .  x 

16  Revocation  and  deni^  of  right  to 

sell  securities  to  the  trus*   x 

17  fiuspeneian  of  redemption  of 

securities  of  the  trust     x 

18  Officials  and  affiliated  persons  ^ 

of  depositor  x 

14    Crmpanies  owning  securit  ies  of 

depositor  x 

iO  Controlling  persons  of  deiosjtor  .,  x 

21  natwcrat ion  of  detr«itor     x 

22  Ranuneration  of  officers  of 

de-positor x 

23  Reauneration  of  directors  of 

depositor  , x 

24  Ronuneratlan  of  enploy^es  of 

depositor     x 

25  RoMneration  of  other  persons     ....  x 

26  Relationship  of  depositor  to  other 

investment  ocMfanies     x 

27  Informtion  required  for  each 

depositor  x 

28  OMnerahip  of  secirities  of  the 

trust  by  principnl  inderwriter 

and  others  x 

29  Reiin*wration  of  princiiial   iwJerwriter     x  125-126  rjew  for'n  only  rerjuests  <iata 

as  to  sales  loads  received 
by  iJrincipal  underwriter. 

30  Relationship  of  prlncipbl  undec^ 

MTiter  to  other  investwent 

ccMfanies     x 

31  Brokerage  ooMfnissions  received  by 

principal  inlerMriter     x 

32  Fees  of  trustee     x 

33  Elimination  and  sii>stitutian  of 

portfolio  securities     x 
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Item 
J 

34 


35 
36 

FP 

FP 

FP 

1 

2 

3 
4 


9 

10 
11 

12 
13 
14 

15 

16 

17 

18 


Dlaposition  of  itans 


Description  of  items 
in  cirrent  foms 


Item 
Eliminated 


Iteni  Item 

Carried  Carried 

Over  Over 

unchanged  Modified 


Item 
Mirber 

in  Brief  description 

N-SAR        of  modifications 


Regulated  investment  oonf»ny  vniec 
section  851  of  the  Internal  Revenue 
Code     i 

Statistical  information  reminding 
periodic  payment  pl^n  certificates 


Firancial  sbat«nents 


;i 


Pormll-30A-3 


Name  of  registC'^nt 


Name  anj  address  of  depositor 
Name  and  address  of  trustee     . 
Title  of  secirities     


mdifications  or  changes  in 
indent  ire  or  Other  agreements     ... 


Mterial  litigition     

Loads,  fees,  charges,  expenses 


J 


Relationship  of  annual  cfiarges  and 
exjiensiJS  to  income     


Receipt  of  payments  f.^c  securities 

Receipt,  custoJy  ani  disposition 
of  iiicont:     


Distributions  to  s«K;irity  holders 


Loans  to  security  holders     

Insirance  of  holders  of  secirities 

Computation  of  valiBtion  of  txider- 
lying  secirities     


ConiMitatian  of  redemi^ion  price     ... 

Suspension  of  tales  of  secirities     . 

Revocation  and  denial  of  ci^t  to 
sell  secirities  of  the  registrant   . 


Suspension  of  redemption  of  secirities 
of  the  registrant     x 

Officials  and  affiliated  persons  of 
depositor     * 


Companies  owning  secirities  of 
depositor     


Controlling  p»jrsons  of  depositor  .. 


*Jd<>d  address,  telephone  • 
and  SEC  file  No. 


29-39  Data  is  requested  as  to 

anomt  of  fees  and  loa<l6 
re«:eivied. 


72-73  These  relationships  can  be 

calculate!  from  the  data 
r**jijest.<3i1  in  the  new  'orw. 


73  Only  the  amoint  of  divi- 

dends anrl  other  distri- 
butions diring  period 
is  requested. 
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DiapoBition  of  ittme 

Itm  Item  ItOT 

Carried        Carried  Niater 
Itoi         Deacrlption  of  item                               Ite«                  Owr             0«er  in  Brief  description 

I  in  current  fonw  Eliwinated        Unchanged      Modified  W-SM>       of  wodificationa 

19  RMuneration  of  depceitor     i 

20  Mauneration  of  officers  of 

depositor > 

21  Reauneration  of  directors  of 

depositor  s 

22  RHMSwration  of  o^oyees  of 

deoositor     x 

I 

23  Mawneration  of  other  persons     ....  h 

24  Relationship  of  depositor  to  other 

investaent  coMpanies     .« v 

25  Information  required  for  each 

depositor     * 

26  Ownership  of  securities  of  the 

trust  t^  principal  underwriter 

and  others  R 

27  Rouneration  Of  principal  ur»)ervriter     «  30-33  New  form  requests  data 

as  to  sales  loads  received 
by  principal  underwriter. 

28  Relationship  of  principal  kYi)er> 

writer  to  other  investnent 

coapanies     * 

29  Brokerage  coMaissions  received 

by  principal  underwriter  x 

30  Fees  of  trustee  x 

31  Remvieration  of  adviser  x  "^^F 

32  Provisions  of  governing  instnNents 

regulating  investnents  x 

33  Investaents  in  particular  types  of 

securities  x      62-69    Rather  than  describing 

changes  in  investments 
the  new  form  asks  for 
the  types  of  investments 
held  at  end  of  period. 

34  Investnents  for  purpose  of 

exercising  control  x 

35  Borrowing  xoney  <«        55    New  fotw  requires  state- 

ment if  any  borrow ngs 
during  period. 

36  Underwriting  securities  issued  by 

oersons  other  than  reqistravtt  ...     x 

37  Ooncentration  of  investments  In 

particular  industries  x 

38  Pirchaae  and  sale  of  real  estate  .    x 

39  Purchase  and  sale  of  c<XModities 

and  coMDdity  contracts  x    74H-741    New  fofm  requires  state- 
ment of  amount  inv«>sted 
in  certain  oomnodities  at 
end  of  period. 


UMI 


Item 
J 

41 

42 
43 
44 


45 
46 

FP 

FP 

FP 

FP 
I 
2 
3 
4 

5 
6 

7 
8 

9 

10 
12 

13 
14 

15 
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_        Disposition  ot  itang 

Item  ftPin  Item 

Carried        CarrieJ  Nurtier 
Description  of  ite.T.s                                Item                   Over              Over  in  Brief  description 

in  cirrent  foCTw  Eliminated        Unchanged      ttajified  N-SRR        of  modifications 

lioans  to  other  persons     x 

Portfolio  turnovrer     x  71  Change  in  method  of  cal- 

culrttion. 

Other  fuidamental  policies     x 

Regulated  invest-TKnt  oonpany     x 

Status  of  registrant  as  a  diver- 
sified or  non-diversified  invest-  .  _^      ^       ^  ^  ^     ■  c 

mentco^ny     'c                   60          Registrant  must  state  if 

I  diversified. 

Statistical  inConation  regarding 
certificates x 

Financial  stateKnts     x  72-74  Registrant  must  provide 

,  sunmry  fir»ncial  data. 

Form  2-MD 

^^a^«  of  registrant  't         I    A&led  telephone  *  and 

SFJC  file  #. 

•lame  and  address  of  d.-"posi tor   x  111  fltWed  SEC  file  » . 

rtome  a«l  address  of  sponsor x  112  fldJed  SEC  file  ». 

Name  and  address  of  trustee     x  113 

IrvfociTBtion  about  trust  proterty     .  x  , 

iTfocmjtion  a^j-mit  trust  agreement  .  x 

Information  abolit  contracts     x  ^l    . 

'^;U''*'''^^  !?!.*!!!"!T x      126a-v1l30      relationships  can  N.  c-lcu- 

Tated. 

Date  and  source  of  distributions     .  x 

■ 

Date  and  source  of  special 
distributions  x 

Repurchase  of  trust  shares  x 

Tbtal  amount  of  trust  shares  sold  s».^„,n^  „„ 

during  the  f*ti<>1  x       ^^'^  Revests  information  on 

^  «»»lue  of  portfolio. 

Describe  changes  in  method  of  calcu- 
lating selling  price  of  trust  shares   x 

Information  about  reacquired  shares    x 

Remuneration  and  payments  to 
depositor,  sponsor,  trustee  ^md 
affiliates  of  these  entiti>»s x 

Amount  paid  to  certain  persons  by 
the  depositor  and  sponsor  x 

Renuneration  paid  by  depositor  and 

sponsor  to  certain  persons  in  j 

excess  of  $20»n00  during  the  period    x  j 

Namps  and  addresses  of  all  directors 
and  officers  of  depositor  x 
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1 


1488 
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Dlnxwition  of  i 


Itc 
_•_ 

16 


17 


18 


19 


20 


21 


22 


23 


OescrlpCion  oi  Itav  Itca 

in  current  foe—  Bliadnfd 

Oertain  Information  required  of 
persons  ownin}  more  than  10%  of 
any  class  of  voting  shares  of 
the  depositor > 

Ortain  intonation  required  as  to 
trust  shares  owned  by  each  director 
and  officer  of  the  depositor ii 

Business  connections  between  the 
depositor  or  any  of  its  officers  «)d 
directors  with  the  issuer  of  any 
securities  held  by  the  trust  x 

Business  connections  between  the 
depositor  or  any  of  its  officers  and 
directors  with  any  principal  under- 
writer of  any  of  the  securities  held 
in  the  trust x 

Identify  any  other  trust  issues  created 
by  the  depositor  within  the  period  of 
the  report s 

If  the  sponsor  of  the  trust  is  other 
than  the  depositor  furnish  infbnaation 
required  in  itens  15  through  20  about 
the  sponsor % 

Financial  statements  % 

Certain  infonaation  required  of  issuers 
of  which  the  trust  amneA  more  than  25% 
of  their  outstanding  securities  ...    x 


It«H 

Item 

Item 

Carried 

Carried 

Nuriopr 

Owir 

Owr 

in 

onchanged 

Nodified 

N-5Mt 

Brief  description 
of  ■odifioations 


Por»  N-27D-2 


I**  items  carried  over 
to  R>rm  N-SAR. 


Fori  N-IQ 


7"»  »rA  10?     All   IteM  of  mrwi  N-tO 
carried  over  to  Fbrm 
N-SAR  unchanged. 
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Statement  Pursuant  to 
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for  parent  regarding 
wholly-owned  suhsidiaries. 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  141 
(T.D.8S-S1 

Entry  Type  Codes 

agency:  Customs  Serv  ce,  Treasury. 
action:  Final  rule. 


summary:  This  document  informs  the 
public  of  changes  in  the  assignment  and 
format  of  entry  type  codes  used  by  the 
international  trade  community  in 
submitting  entry  documentation  for 
processing  by  the  Customs  Service.  The 
changes  are  one  of  the  numerous 
initiatives  Customs  has  undertaken 
relating  to  the  development  of  a 
comprehensive  integrated  Automated 
Commercial  System.  When  fully 
implemented,  the  changes  will  ensure 
entry  processing  efficiency. 

EFFECTIVE  DATE:  February  1, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  J.  Bonner,  Duty  Assessment 
Division  (202-535-4155).  U.S.  Customs 
Service,  1301  Constitution  Avenue,  NW., 
Washington,  D.C.  20220. 
SUPPLEMENTARY  INFORMATION: 

Background 

Customs  has  undertaken  numerous 
initiatives  relating  to  the  development  of 
a  comprehensive  integrated  Automated 
Commercial  System  (ACS).  When  fully 
developed,  this  system  will  provide  an 
efficient  means  for  accomplishing  the 
current  and  future  entry  processing 
needs  of  Customs,  other  government 
agencies,  and  the  international  trade 
community.  Currently,  many  formal 
entries  received  by  Customs  are 
prepared  on  computers.  More 
international  trade  businesses  are 
planning  to  use  computers  as  part  of 
automating  the  preparation  of  import 
documentation. 

To  ensure  entry  processing  efficiency 
for  both  Customs  and  entry  preparers, 
changes  in  the  assignment  and  format  of 
entry  type  codes  and  entry  numbers  are 
desirable. 

Accordingly,  by  notice  published  in 
the  Federal  Register  on  January  13, 1984 
(49  PR  1740),  Customs  proposed  new 
procedures  for  both  entry  type  codes 
and  entry  numbers  and  invited 
interested  parties  to  submit  comments. 
Although  comments  were  received  on 
both  procedures,  those  comments 
relating  to  the  entry  number  proposal 
are  still  being  analyzed.  They  will  be  the 
subject  of  a  future  document.  This 
document  contains  only  the  analysis  of 


comments  concerning  the  proposed 
procedure  for  entry  type  codes. 

The  existing  entry  type  codes,  which 
were  also  published  in  the  notice,  have 
emerged  over  many  years  and  serve  to 
identify  only  a  few  of  the  many  entry 
types.  They  are  more  related  to 
categories  that  are  of  statistical  interest 
than  to  types  which  distinguish  Customs 
processing  requirements.  Many  entry 
types  such  as  informals,  quota,  and 
temporary  importation  bond  cannot  be 
specifically  identified  with  this  entry 
type  code  procedure. 

There  is  a  need  to  adopt  a  simple, 
flexible  entry  type  code  structure  which 
will  allow  Customs  to  identify  entry 
transactions  by  their  processing 
requirements. 

The  proposed  table  of  two-digit  entry 
type  codes  which  appeared  in  the  notice 
uniquely  identifies  all  current  entry 
types  and  provides  adequate  room  for 
additional  types  in  the  future.  The  first 
digit  of  the  code  identifies  the  general 
category  of  entry  (i.e.,  consumption=0, 
informal  =  1,  warehouse =2.  etc.).  The 
second  digit  further  defines  the  specific 
processing  type  within  the  entry 
category  (i.e.,  consumption  quota =02, 
informal  free  and  dutiable =11,  etc.). 

It  is  expected  that  the  new  codes  will 
provide  for  all  possible  entry  types. 
However,  in  the  event  of  a  transaction 
which  does  not  appear  to  be  covered, 
entry  preparers  are  urged  to  contact 
Customs  for  clarification.  If  Customs  is 
unable  to  determine  a  specific  entry 
type.  Special  Entry  Processing  Code  99 
will  be  temporarily  used  for  processing 
until  such  time  as  Customs  can  provide 
a  specific  entry  type  code. 

Once  effective,  all  entry  preparers 
must  show  the  applicable  two-digit  code 
on  the  appropriate  Customs  entry  forms 
including  the  entry  summary  document. 
Customs  Form  7501.  The  February  1, 
1985,  effective  date  will  correspond  with 
the  mandatory  effective  date  of  the 
revised  Customs  Form  7501  set  forth  in 
T.D.  84-129  published  in  the  Federal 
Register  on  June  5, 1984  (49  FR  23161). 

Discussion  of  Comments 

Several  of  the  seven  commenters  that 
responded  to  the  notice  raised  issues 
concerning  the  use  of  the  air  waybill 
number  as  part  of  the  Customs  entry 
number,  and  the  assignment  of  the  entry 
filer  codes.  These  issues  relate  only  to 
the  entry  number  proposal  and  are  still 
being  analyzed.  Once  these  issues  are 
resolved.  Customs  will  publish  another 
document  on  the  entry  number 
procedure. 

One  commenter  requested  that  a 
longer  time  period  be  allowed  for  full 
implementation  of  the  changes  than  was 
suggested  in  the  notice.  It  is  noted  that 


many  entry  filers  are  already  using  the 
codes  on  a  voluntary  basis.  Use  of  the 
codes  at  the  earliest  possible  date  is 
extremely  important  to  ensure  entry 
processing  efficiency,  for  both  Customs 
and  entry  preparers.  Accordingly,  use  of 
the  codes  will  be  mandatory  on  all 
applicable  entry  documentation  after 
February  1, 1985. 

One  commenter  stated  that  a  number 
of  airlines  presently  have  large  stocks  of 
cargo  manifests  containing  a  preprinted 
block  for  Immediate  Transportation. 
Transportation  and  Exportation,  or 
Immediate  Exportation  in-bond 
shipments.  These  airlines  hoped  to 
continue  the  use  of  such  cargo  manifests 
until  existing  supplies  are  consumed. 

To  accommodate  these  concerns. 
Customs  has  determined  that  these 
entry  forms,  preprinted  with  words  that 
identify  the  entry  type,  may  be  used 
until  existing  supplies  are  exhausted   . 
provided  that  the  appropriate  two  digit 
entry  type  code  is  printed  in  the  entry 
type  block. 

Another  commenter  observed  that 
there  is  no  entry  type  provided  for  quota 
entries  which  also  include 
countervailing  or  antidumping  duties. 

Customs  agrees.  To  remedy  this 
situation,  consumption  category  entry- 
type  code  07  (countervailing  and/or 
antidumping  and  quota)  and  warehouse 
withdrawal  category  entry  type  code  38 
(countervailing  and/or  antidumping  and 
quota)  have  been  added  to  the  list  of 
entry  type  codes. 

In  addition  to  the  changes  suggested 
by  the  commenters,  Customs  has  made 
four  additional  changes  to  the  entry  type 
codes.  For  clarification,  the  description 
of  entry  type  33  has  been  changed  from  - 
"Aircraft  and  Vessel  Supply"  to 
"Aircraft  and  Vessel  Supply  for 
Immediate  Exportation".  The 
description  for  entry  type  36  has  been 
changed  from  "For  Exportation"  to  "For 
Immediate  Exportation"  so  that  the 
terminology  is  consistent  with  entry 
type  63.  Finally,  to  provide  more 
specificity  for  transportation  entry  types 
on  Customs  Form  7512-C 
(Transportation  Entry),  the  description 
for  entry  type  64  has  been  changed  from 
"Transit"  to  "Barge  Movement"  and  the 
following  entry  types  added;  entry  type 
65  with  the  description  "Permit  to 
Proceed",  and  entry  type  66  with  the 
description  "Baggage". 

Accordingly,  after  consideration  of  all 
the  comments  and  a  further  review  of 
the  matter.  Customs  has  determined  to 
adopt  the  amendments  relating  to  entrj' 
type  codes  as  follows: 
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Customs  Entry  Type  Cooes 
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ELxecutive  Order  12291 

1  his  document  does  not  meet  the 
( ritcna  for  a  "major  rule"  as  specified  in 
siction  1(b)  of  E.0. 12291.  Accordingly, 
ni  regulatory  impact  analysis  has  been 
prepared. 

Regulator)'  Flexibilify  Act 

Pursuant  to  the  provisions  of  section 
W»S|b|  of  the  Regulatory  Flexibility  Act 
(I'ub.  L  96-354.  5  U.S.C  601.  el  Siq).  it  is 
hereby  certified  that  the  changes  set 
forth  in  this  document  will  not  have  a 
Ai^niHcant  economic  impact  on  a 
substantial  number  of  small  entities 
Accordingly,  it  is  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604 

Drafting  Information 

1*he  principal  author  of  this  document 
was  Glen  E.  Vereb.  Regulations  Control 
Branch.  Office  of  Regulations  and 
Hi.lings.  Customs  Headquarters 
Muwever.  personnel  from  other  Customs 
■  ifficr.^  participated  in  its  development 


List  of  Subjects  in  19  CFR  Part  141 

Customs  duties  and  inspection, 
imports,  reporting  and  recordkeeping 
requirements. 

Authority 

This  document  is  issued  under  the 
authority  of  R.S.  251.  as  amended  (19 
U.S.C.  66).  sections  484.  624.  46  Stat.  722. 
as  amended.  759  (19  U.S.C.  1464. 1624). 
WiUiam  von  Raab. 
Commissioner  of  Customs. 

Approved  December  20,  1964. 
|ohn  M.  Walker.  |r.. 
Assistant  Secretary  of  the  Treasury. 
jFR  Doc  85-887  Filed  1-10-85:  ft45  am) 
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DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  arid  Drug  Administration 

21  CFR  Parts  175  and  176 

|Doc«(etNo.83F-0223| 

Indirect  Food  Additives;  Adhesives 
and  Components  of  Coatir>gs;  Paper 
and  Papert>oard  Components 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMANV:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  resins  containing  mixed 
isobutyl  and  methyl  esters  of  styrene- 
maleic  anhydride  in  contact  with  food. 
This  action  responds  to  a  petition  filed 
by  the  Monsanto  Co. 
DATES:  Effective  |anuar>- 11.  1985: 
objections  by  February  11, 1985. 
ADDRESS:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane.  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATIOM  CONTACT: 
Patricia  J.  McLaughlin,  Center  for  Food 
Safety  and  Applied  Nutrition  (MFF-334). 
Food  and  Drug  Administration.  200  C  St. 
SW..  Washington.  DC  20204.  202-472- 
5690 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  August  19. 1983  (48  FR  37712),  FDA 
announced  that  a  petition  (FAP  3B3730) 
had  been  filed  by  the  Monsanto  Co.,  800 
North  Lindbergh  Blvd.,  St  Louis.  MO 
63166.  proposing  that  §  175  300  (21  CFR 
175.300)  and  $  176.170  (21  CFR  176.170) 
be  amended  to  provide  for  the  safe  use 
of  isobutyl  ester  of  styrene-maleic 
anhydride  resin  in  contact  with  food. 


FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  food 
additive  use  is  safe  and  that  the 
regulations  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h),  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  availabe  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above),  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

List  of  Subjects 

21  CFR  Part  175 

Adhesives.  Food  additives.  Food 
packaging. 

21  CFR  Part  176 

Food  additives.  Food  packaging.  Paper 
and  paperboard. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  201  (s). 
409.  72  Stat.  1784-1788  as  amended  (21 
U.S.C.  321(s),  348))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegaled 
to  the  Center  for  Food  Safety  and 
Applied  Nutrition  (21  CFR  5.61).  Parts 
1"3  and  176  are  amended  as  follows: 

PART  175— INDIRECT  FOOD 
ADDITIVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 

1.  Part  175  is  amended  in 
§  175.300(b)(3)(xxxi)  by  revising  the 
entry  for  "Styrene-maleic  anhydride 
resin,  partial  methyl  and  .<?pc-butyl 
ester."  to  read  as  follows: 


§  17S.300 
coatings. 


Resinous  and  polymeric 


(b|*  •  • 
(3)  ■  •  • 
(xx\i)  *  *   * 
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Styrene-maleic  anhydride  resin, 
partial  methyl  and  butyl  [sec-  or  Iso-) 
esters,  for  use  only  at  levels  not  in 
excess  of  3  percent  of  the  cement  solids 
in  can  end  cement  formulations. 


PART  176— INDIRECT  FOOD 
ADDITIVES:  PAPER  AND 
PAPERBOARD  COMPONENTS 

2.  Part  176  is  amended  in 
§  176.170(b)(2)  by  revising  the  entry  for 
"Styrene  copolymers  produced  by 
copolymerizing  styrene  with  maleic 
anhydride  and  its  methyl  and  s^-butyl 
esters."  to  read  as  follows: 


§  1 76. 1 70    Components  of  paper  and 
papertooard  in  contact  wItt)  aqueous 
fatty  foods. 


(b) 
(2) 


List  o(  MbstancM 


Serene  copotyniert  produced  b>    ^v  use  onty  as  a  coatnp 


copotirmanzing  ttyran*  wMn 
naleic  anhydride  and  iK 
meth/t  and  butyl  (mc-  or  ao-) 
esters  Sucti  copolymers  may 
contain  ^-ntroMyre.'w  as  a  po 
lymenzation  ctiam  ternwiator 


or  oompofwnt  ol 
coatings  and  limited  to 
use  at  a  level  not  to 
exceed  1 S  t>y  aneigtn 
ol  paper  or  papertxMrd 
si*strate 


Any  person  who  will  be  adversely 
affected  by  the  foregoing  regulation  may 
at  any  time  on  or  before  February  11. 
1985  submit  to  the  Dockets  Management 
Branch  (address  above),  written 
objections  thereto  and  may  make  a 
written  request  for  a  public  hearing  on 
the  stated  objections.  Each  objection 
shall  be  separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  obfection  is  made. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  spccincally  so 
state:  failure  to  request  a  hearing  for  any 
particular  objection  shitll  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held:  failure  to  include  such 
a  description  and  analysis  fur  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  itil  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objections  may  be 
seen  in  the  office  aboxie  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 


Effective  date.  This  regulation  is 
effective  Ianuar>'  11. 1985. 

(Sees.  201(s).  409.  72  Stat.  1784-1788  as 
amended  (21  U.S.C.  321(s).  348}) 

Dated:  December  31. 1984. 
Richard  |.  Ronk. 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 
(FR  Doc.  85-798  Filed  1-10-85;  8:45  am) 

MLUNO  CODE  4180-01-11 


21  CFR  Part  177 
(Docket  No.  80F-01 25] 

Indirect  Food  Additives;  Polymers; 
Perfiuorocarbon  Resins 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUiniARV:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of 
perfluoropropylvinylether/ 
tetrafluoroethylene  copolymers  as 
coatings  or  components  of  coatings  for 
articles  intended  for  repeated  use  in 
contact  with  food.  Specifically,  FDA  is 
amending  the  food  additive  regulations 
to  correct  an  inadvertent  omission  in  a 
regulation  that  was  published  in  the 
Federal  Register  of  April  6. 1982  (47  FR 
14698).  to  provide  for  the  use  of  the 
optional  ingredient  naphthalene  sulfonic 
acid  formaldehyde  condensate  in 
perfluoropropylvinylether/ 
tetrafluoroethylene  copolymer  resins. 
This  action  responds  to  comments  on 
the  final  regulation  submitted  by  the 
petitioner.  Also,  FDA  is  making  metric 
conversions  in  the  regulations  where 
applicable  and  is  amending  certain 
language  for  clarity. 
DATES:  Effective  Januarj- 11,  1985: 
objections  by  February  11. 1985. 
ADOftESS:  Written  objections  to  the 
Dockets  Management  Branch  (UFA- 
305).  Food  and  Drug  Administration,  Rm 
4-62.  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT. 

Marvin  D.  Mack.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-334).  Food 
and  Drug  Administration.  200  C  St.  SW.. 
Washington,  DC  20204.  202-472-5740. 
SUPPLEMENTARY  INFORMATION:  In  a  final 
regulation  published  in  the  Federal 
Register  of  April  6. 1982  (47  FR  14698), 
among  other  things.  FDA  approved  the 
use  of  perfluoropropylvinylethei/ 
tetrafluoroethylene  copolymer  with  the 
optional  substance  napl'.thalenc  sulfonic 
acid  formaldehyde  condensate,  sodium 
salt,  as  a  coating  or  component  of 
coatings  not  exceeding  1.2  mils  (0.030 


millimeter)  for  articles  intended  for 
repeated  use  in  contact  with  food.  On 
May  4. 1982.  the  petitioner.  E.I.  du  Pont     . 
de  Nemours  &  Co..  Wilmington.  DE 
19898.  submitted  a  comment  concerning 
this  part  of  the  regulation,  noting  that  it 
inadvertently  established  a  limitation  of 
1.2  mils  (0.030  millimeter)  for  the 
thickness  of  the  copolymer  coating 
containing  naphthalene  sulfonic  acid 
formaldehyde  condensate,  sodium  salt. 
The  petitioner  requested  that  the 
thickness  be  increased  to  not  exceed 
0.10  millimeter  (0.004  inch)  in 
S  177.1550(b)(4)  (21  CFR  177.1550(b)(4)). 
as  originally  requested  in  its  petition. 

FDA  agrees  that  the  regulation  should 
be  amended  as  requested  by  the 
petitioner.  The  agency  had  originally 
evaluated  the  petition  on  that  basis, 
although  the  resulting  regulation 
inadvertently  did  not  change  the 
thickness  limitation. 

In  its  comments.  Du  Pont  also 
recommended  that  §  177.1550  be 
amended  in  paragraph  (e)(2)  (i)  and  (ii). 
The  company  recommended  changing 
the  phrase  "perfiuorocarbon  resin 
coatings  consisting  of  resins  *  *  *"  to 
read  "perfiuorocarbon  resin  coatings 
based  on  resins  '  *  *."*  The  company 
contended  that  the  term  "consisting  of 
would  limit  the  perfiuorocarbon  resin 
coating  to  the  basic  resin  itself  and 
would  exclude  the  use  of  optional 
substances  that  are  GRAS.  prior- 
sanctioned,  etc.  FDA  agrees  that  the 
term  "based  on"  connotes  the  idea  that 
the  perfiuorocarbon  resin  is  one  of  the 
coating  components  and  that  the 
regulation  should  not  preclude  the  use  of 
other  optional  substances  in  the  final 
formulated  coating.  The  agency  also  has 
determined  that  Du  Font's  recommended 
wording  will  not  affect  the  end  test 
extractive  limitations  specified  in 
paragraph  (e)(3)  of  §  177.1550.  Therefore, 
the  agency  is  amending  the  text  in 
paragraph  (e)(2)  (i)  and  (ii)  by  replacing 
the  term  "consisting  of  with  the  term 
"based  on."  The  agency  is  also  making 
metric  conversions  wherever  it  had  not 
previously  been  done  in  §  177.1550. 

FDA  has  evaluated  data  in  the 
petition  (FAP  9B3459)  and  other  relevant 
material  and  concludes  that  the 
proposed  food  additive  use  is  safe  and 
that  §  177.1550  (21  CFR  177.1550)  should 
be  amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reachi.ng  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
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provided  in  21  CFR  171.1(h),  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  previously  considered 
the  potential  environmental  effects  of 
this  regulation  as  announced  in  the 
notice  of  filing  for  FAP  9B3459  published 
in  the  Federal  Register  of  May  b.  1980 
(45  FR  29893).  No  new  information  or 
comments  have  been  received  that 
would  alter  the  agency's  previous 
determination  that  there  is  no  significant 
impact  on  the  human  environment  and 
that  an  environmental  impact  statement 
is  not  required. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives.  Polymeric  food 
packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  201  (s). 
409.  72  Stat.  1784-1788  as  amended  (21 
U.S.C.  321(s).  348))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Food  Safety  and 
Applied  Nutrition  (21  CFR  5.61).  Part  177 
is  amended  in  §  177.1550  by  revising  the 
table  in  paragraph  (b1|4).  by  changing  at 
the  end  of  paragraph  (e)  the  footnote 
designation  "2"  to  read  "1".  and  by 
revising  paragraph  (e)(1)  and  (2)  (i)  and 
(ii)  to  read  as  follows: 

PART  177— INDIRECT  FOOD 
AOOITIVES:  POLYMERS 

§  177.1550    PerfiuorocartKMi  resins. 

(b)  •   •   • 
(4).   .   . 


Lisi  ol  substances 


UnMations 


Lltnum  po<ysrtK:a!e  cortamn^ 
not  more  man  20  are^t 
percent  s*ca.  not  frore 
than  2 1  percent  MtMum 
onde  arxl  having  a  math 
mum  mo<e  ratio  o*  SiOi.' 
UOdSSto  t. 


NapMdalena  siAinc  acid 
lonnatdahyde  conderwale. 
sotiun  saH 


For  use  only  as  a  compo- 
nent of  repeated-use  coat- 
ngs  not  encsedwig  0030 
rrtthineter  (0  0012  inch)  in 
ll«eknew  aiheca  the  coat- 
ings v«  »«^lnal^  cured  at 
nwwnum  smtanng  lenv 
peratixes  ol  371  C  (700 
f).  Lithium  extractives 
Mial  not  exceed  1  SS  nMk- 
graim  per  square  dacima- 
lar  (O.t  miMigram  per 
iquwa  mch)  tA  coai;n9 
surlaca  when  lesied  m  ac- 
cordance with  paragraph 
(ehZ)  ol  this  section 

For  use  only 

1  As  a  component  ol  re- 
peated-use coanngs. 
based  on  trie  perfluorocar- 
txxi  resm  identiiied  in 
peragnvh  (aMi)  ol  this 
sackoiv  not  to  exceed 
0030  mril«T<eter  (0  0012 
■ich)  m  Ituctiness.  and  at 
a  level  not  to  exceed  0  4 
mieighl  percent  ol  the 
coating 


Lislot  substances 

Ijmlations 

2.  A*  •  comporwnl  ol  n- 
pBMiD-u—           coMngi. 
baaed  on  iha  parHuorocar- 
bon    resin    idenlifiad    n 
paragraph    (aNZ)    ol    Iha 
sackcn.    not    to    exceed 

a  level  not  10  exceed  04 
aaigM     parcani     ol     the 
coaling- 

(e)  Limitations. '  (1)  Perfluorocarbon- 
molded  articles  having  a  surface  area  of 
6.45  square  decimeters  (100  square 
inches)  or  more  and  at  least  1.27 
millimeters  (0.05  inch)  thick  shall  be 
extracted  at  reflux  temperatures  for  2 
hours  separately  with  distilled  water,  50 
percent  ethanol.  ;>-heptane.  and  ethyl 
acetate. 

(2)  •  •  * 

(i)  Perfluorocarbon  resin  coatings 
based  on  resins  identified  in  paragraph 
(a)(1)  of  this  section  shall  be  applied  to 
both  sides  of  a  0.025-millimeter  (0.001 
inch)  thick  aluminum  foil  to  a  thickness 
of  0.025  millimeter  (0.001  inch)  after 
thermal  curing  at  SOQ"  (750°  F)  for  10 
minutes.  If  a  primer  is  used,  the  total 
thickness  of  the  primer  plus  topcoat 
shall  equal  0.025  millimeter  (0.001  inch) 
after  heat  curing. 

(ii)  Perfluorocarbon  resin  coatings 
based  on  resins  identified  in  paragraph 
(a)(2)  of  this  section  shall  be  applied  to 
both  sides  of  a  0.025-miilimeter  (0.001 
inch)  thick  aluminum  foil  to  a  thickness 
of  0.10  millimeter  (0.004  inch)  after 
thermal  curing  at  427*  C  (800*  F)  for  10 
minutes.  If  a  primer  is  used,  the  total 
thickness  of  the  primer  plus  topcoat 
shall  equal  0.10  millimeter  (0.004  inch) 
after  heat  curing. 

•  •  *  *  * 

Any  person  who  will  be  adversely 
affected  by  the  foregoing  regulation  may 
at  any  time  on  or  before  February  11. 
1985  submit  to  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto  and  may  make  a 
written  request  for  a  public  hearing  on 
the  stated  objections.  Each  objection 
shall  be  separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  objection  is  made. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state;  failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 


-a  hearing  is  held;  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objections  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
Effective  date.  This  regulation  is 
effective  )anuary  11, 1985. 

(Sees.  201(s),  409,  72  Stat.  1784-1788  as 
amended  (21  U.S.C.  321(8),  348)) 

Dated:  December  31. 1984. 
Richard  |.  Rook, 

A  cting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

|FR  Doc.  85-796  Filed  1-10-65:  8:45  am] 
MUMQ  COW  41WM1-M 


21  CFR  Part  178 

I  Docket  No.  83F-0359) 

Indirect  Food  Additives:  Adfuvants, 
Production  Aids,  and  Sanitlzers 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  glyceryl  tri-(12- 
acetoxystearate)  as  a  component  of 
polymers  intended  for  use  in  contact 
with  food.  This  action  responds  to  a 
petition  filed  by  Pluess-Staufer 
(California).  Inc. 

DATES:  Effective  January  11, 1985: 
objections  by  February  11, 1985. 

ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 

George  H.  Pauli,  Center  for  Food  Safety 
and  Applied  Nutrition  {HFF-334),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-472-5690. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  December  8, 1983  (48  FR  55045),  FDA 
announced  that  a  food  additive  petition 
(FAP  1B3565)  had  been  filed  by  Pluess- 
Staufer  (California),  Inc.,  P.O.  Box  825, 
Lucerne  Valley,  CA  92356.  proposing 
that  the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
calcium  carbonate  treated  with  glyceryl 
tri-(acetoxystearate)  as  an  extender  for 
thermoplastics  intended  for  use  in 
contact  with  food. 
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FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  food 
additive  use  is  safe  and  that  the 
regulations  should  be  amended  as  set 
forth  below. 

In  the  regulation,  the  agency  is 
identifying  the  additive  more 
specifically  than  in  the  filing  notice  as 
glyceryl  tri-(12-acetoxyslearate).  Also, 
FDA  is  listing  the  calcium  carbonate/ 
glyceryl  tri-(12-acetoxystearate)  mixture 
as  an  adjuvant  rather  than  as  an 
extender  to  provide  for  other  uses  in 
which  the  mixture  may  be  used  in  lesser 
amounts. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h),  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully'considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  201(s), 
409,  72  Stat.  1784-1788  as  amended  (21 
U.S.C.  321(s),  348))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Food  Safety  and 
Applied  Nutrition  (21  CFR  5.61),  Part  178 
is  amended  by  adding  new  §  178.3505,  to 
read  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODliCTION  AIDS.  AND  SANITIZERS 

§  178.3505    Glyceryl  trHlt- 
acetoxystearate). 

Glyceryl  tri-(12-acetox}'stearate)  (CAS 
Reg.  No.  139-43-5)  may  be  safely  used 
as  a  component  of  articles  intended  for 
use  in  producing,  manufacturing, 
packing,  processing,  preparing,  treating, 
packaging,  transporting,  or  holding  food, 
subject  to  the  provisions  of  this  section. 


(a)  The  additive  is  applied  to  the 
surface  of  calcium  carbonate  at  a  level 
not  to  exceed  1  weight-percent  of  the 
total  mixture. 

(b)  The  calcium  carbonate/glyceryl 
tri-(12-acetoxystearate)  mixture  is  used 
as  an  adjuvant  in  polymers  in  contact 
with  nonfatty  foods  at  a  level  not  to 
exceed  20  weight-percent  of  the 
polymer. 

Any  person  who  will  be  adversely 
affected  by  the  foregoing  regulation  may 
at  any  time  on  or  before  February  11, 
1985  submit  to  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto  and  may  make  a 
written  request  for  a  public  hearing  on 
the  stated  objections.  Each  objection 
shall  be  separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  objection  is  made. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  speciflcally  so 
state:  failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held:  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objections  may  be 
seen  in  the  officeabove  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Effective  date.  This  regulation  is 
effective  January  11, 1985. 

(Sees.  201(8).  409,  72  Stat.  1784-1788  as 
amended  (21  U.S.C  321(8),  348) 

Dated:  December  31, 1984. 
Richard ).  Ronk, 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 
[PR  Doc.  85-797  Filed  1-10-85:  8:45  am] 
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21  CFR  Parts  430,  436,  440, 446, 448, 
450. 452  and  455 

|DocfcetNo.84N-0348] 

Antibiotic  Drugs;  Updating  and 
Technical  Ctianges 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 


antibiotic  drug  regulations  by  making 
corrections,  a  minor  noncontroversial 
technical  change,  and  revocations  in 
certain  regulations  providing  for 
accepted  standards  of  antibiotic  and 
antibiotic-containing  drugs  for  human 
use.  These  changes  will  result  in  more 
accurate  and  usable  regulations. 

DATES:  Effective  January  11. 1985, 
comments,  notice  of  participation,  and 
request  for  hearing  by  February  11, 1985; 
data,  information,  and  analyses  to 
justify  a  hearing  by  March  12, 1985. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT. 

Joan  M.  Eckert,  Center  for  Drugs  and 
Biologies  (HFN-815),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-4290. 

SUPPLEMENTARY  INFORMATION:  FDA  is 

amending  the  antibiotic  drug  regulations 
by  making  corrections,  a  minor 
noncontroversial  technical  change,  and 
revocations  in  certain  antibiotic  drug 
regulations  that  provide  for  accepted 
standards  of  antibiotic  and  antibiotic- 
containing  drugs  intended  for  human 
use.  In  one  instance,  the  need  for  a 
change  was  called  to  FDA's  attention  by 
an  industry  representative.  To  aid  the 
reader  in  understanding  the  types  of 
amendments  in  this  document,  the 
amendments  are  grouped  into  three 
general  classes  for  discussion  in  this 
preamble:  corrections,  technical  change, 
and  revocations. 

Corrections 

1.  In  §  440.1a(a)(l).  the  last  part  of  the 
chemical  name  of  azlocillin  sodium  in 
the  first  sentence  "(25-(2a.  6/3(S*))]-."  >» 
corrected  to  read  "(25-(2a,  5a. 
6^(S*)J|-." 

2.  In  §  446.542(b){2)(i),  the  preparation 
of  the  standard  solution  is  corrected.  It 
was  incorrectly  printed  in  the  Federal 
Register  which  published  on  January  16. 
1981  (46  FR  3835). 

3.  In  §  450.220(a)(1),  the  last  part  of  the 
last  sentence  "§  450.20(a)(1)  (i),  (v).  (vi). 
and  (vii)."  is  corrected  to  read 

"§  450.20(a)(1)."  This  amendment  to 
§  440.220  was  inadvertently  omitted  in 
the  Federal  Register  which  published  on 
February  17, 1984  (49  FR  6090). 

4.  In  §  452.510b,  paragraph  (b)(3)  is 
removed.  It  was  incorrectly  included  in 
the  Federal  Register  which  published  on 
November  8. 1983  (41  FR  51292). 

5.  In  §  455.12a(b)(8),  the  determination 
of  the  specific  rotation  of 
chloramphenicol  sodium  succinate  is 
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revised  to  correctly  state  that  it  is 
calculated  on  an  anhydrous  basis. 

Technical  Change 

In  §  448.430(a)(1).  the  pH  range  for 
polymyxin  B  sulfate  hydrocortisone  otic 
solution  (5.0  to  7.0)  is  revised  to  read  3.0 
to  5.0.  The  sole  manufacturer  has 
submitted  adequate  data  to  support  this 
change. 

Revocations 

Sections  440.51. 440.151.  440.151a.  and 
440.151b  are  removed.  FDA  has 
determined  that  penicillamine  does  not 
meet  the  deflnition  of  an  antibiotic  as 
defined  in  section  507(a)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  because  it 
does  not  have  the  capacity  to  inhibit  or 
destroy  microorganisms  in  dilute 
solutions.  Manufacturers  of 
penicillamine  drug  products  have  been 
previously  notiHed  of  this  determination. 
Therefore,  regulations  providing 
accepted  standards  for  this  drug  are 
removed.  Also,  conforming  amendments 
are  made  to  Parts  430  and  436  where 
applicable. 

The  agency  has  determined  pursuant 
to  21  CFR  25.24(b)(22)  (proposed 
December  11. 1979: 44  FR  71742)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

List  of  Subjects 

21  CFR  Part  430 

Administrative  practice  and 
procedure.  Antibiotics. 

21  CFR  Part  436 

Antibiotics. 
21  CFR  Part  440 

Antibiotics,  penicillin. 
21  CFR  Part  446 

Antibiotics,  tetracycline. 
21  CFR  Part  448 

Antibiotics,  peptide. 
21  CFR  Part  450 

Antibiotics,  antitumor. 
21  CFR  Part  432 

Antibiotics,  macroiide. 
21  CFR  Part  455 

Antibiotics,  certain  other. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  507,  701 
(f)  and  (g),  52  Stat.  1055-1056  as 
amended.  59  Stat.  463  as  amended  (21 
U.S.C.  357.  371  (f)  and  (g)))  and  under 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10).  Parts 
430,  436,  440,  446.  448,  450.  452,  and  455 
are  amended  as  follows: 

PART  430— ANTIBIOTIC  DRUGS; 
GENERAL 

1.  Part  430  is  amended: 

§§  430.4, 430.S,  and  430.6    [Am«nd«dl 

a.  In  S  430.4     Definitions  of  antibiotic 
substances,  by  removing  and  reserving 
paragraph  (a)(35). 

b.  In  §  430.5  DeHnitions  of  master 
and  working  standards,  by  removing 
and  reserving  paragraphs  (a)(43)  and 
(b)(43). 

c.  In  S  430.6    Definitions  of  the  terms 
"unit"  and  "microgram"  as  applied  to 
antibiotic  substances,  by  removing  and 
reserving  paragraph  (b)(46). 

PART  436— TESTS  AND  METHODS  OF 
ASSAY  OF  ANTIBIOTIC  AND 
ANTIBIOTIC-CONTAINING  DRUGS 

§436.33    (AmwKtad] 

2.  Part  436  is  amended  in  S  436.33 
Safety  test,  by  removing  the  item 
"Penicillamine"  from  the  table  in 
paragraph  (b). 

PART  440— PENICILLIN  ANTIBIOTIC 
DRUGS 

3.  Part  440  is  amended: 

§440.1«    (Afiwndad) 

a.  In  §  440.1a    Sterile  azlocillin 
sodium,  by  revising  the  last  part  of  the 
chemical  name  in  the  first  sentence  in 
paragraph  (a)(1)  to  read  "(25-[2a.5a,6i3( 
S*)ll." 

§§  440.51. 440.151, 440.151a,  and  440.151b 
IRwnovcd] 

b.  By  removing  §  440.51  Penicillamine. 

c.  By  removing  §  440.151 
Penicillamine  oral  dosage  forms. 

d.  By  removing  S  440.151a 
Penicillamine  capsules. 

e.  By  removing  §  440.151b 
Penicillamine  tablets. 

PART  446— TETRACYCUNE 
ANTIBIOTIC  DRUGS 

4.  Part  446  is  amended  in  §  446.542  by 
correcting  the  first  sentence  and  adding 
another  sentence  in  paragraph  (b)(2)(i). 
As  revised  (b)(2)(i)  reads  as  follows: 

§446.542    Mcclocydine  suHosaHcytate 
cream. 

*         *         *         *         « 

(b)  •  *  * 

(2)  •   •   • 

(i)  Preparation  of  standard  solution. 
Accurately  weigh  an  amount  of  working 
standard  equivalent  to  approximately  25 
milligrams  of  meclocycline  into  a  50- 


milliter  volumetric  flask.  Dissolve  and 
dilute  to  volume  with  methanol  and  mix. 
Transfer  exactly  2.0  milliliters  of  this 
solution  to  a  100-milliliter  volumetric 
flask,  dilute  to  volume  with  mobile 
phase,  and  mix. 


PART  448— PEPTIDE  ANTIBIOTIC 
DRUGS 

5.  Part  448  is  amended  in  §  448.430  by 
revising  the  fourth  sentence  in 
paragraph  (a)(1)  to  read  as  follows: 

§446.430    Polymyxin  B  suNat*- 
hydrocortison*  otic  solution. 

(a)  *  •  • 

(1)  *  *  *  Its  pH  is  not  less  than  3.0 
and  not  more  than  5.0.  *  *  * 


PART  450-ANTtTUMOR  ANTIBIOTIC 
DRUGS 

6.  Part  450  is  amended  in  §  450.220  by 
revising  the  last  sentence  in  paragraph 
(a)(1)  to  read  as  follows: 

§  450.220    Dactinomydn  for  ln|ectlon. 

(a)  *  •  * 

(1)  *  *  *  The  dactinomycin  used 
conforms  to  the  standards  prescribed  by 
S  450.20(a)(1). 


PART  452— MACROUDE  ANTIBIOTIC 
DRUGS 

§  452.510b    (AmwMlodl 

7.  Part  452  is  amended  in  §  452.510b 
Erythromycin  topical  solution,  by 
removing  paragraph  (b)(3). 

PART  455-CERTAIN  OTHER 
ANTIBIOTIC  DRUGS 

8.  Part  455  is  amended  in  S  455.12a  by 
adding  a  new  sentence  to  the  end  of 
paragraph  (b)(8)  to  read  as  follows: 

§  455. 1 2a    Staril*  chloramplienicol  sodium 
succinats. 

*        *        *        «        * 

(8)  *  *  *  Calculate  the  specific  rotation 
on  the  anhydrous  basis. 

These  amendments  institute  changes 
that  are  corrective,  editorial,  or  of  a 
minor  substantive  nature.  Because  the 
amendments  are  not  controversial  and 
because  when  effective  they  provide 
notice  of  accepted  standards,  FDA  finds 
that  notice,  public  procedure,  and 
delayed  effective  date  are  unnecessary 
and  not  in  the  public  interest.  The 
amendments,  therefore,  shall  become 
effective  January  11, 1985.  However, 
interested  persons  may,  on  or  before 
February  11. 1985,  submit  written 
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comments  on  this  regulation  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  ccpy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  flle 
objections  to  it  and  request  a  hearing. 
Reasonable  grounds  for  the  hearing 
must  be  shown.  Any  person  who 
decides  to  seek  a  hearing  must  file  (1)  on 
or  before  February  11, 1985,  a  written 
notice  of  participation  and  request  for 
hearing,  and  (2)  on  or  before  March  12. 
1985.  the  data,  information,  and 
analyses  on  which  the  person  relies  to 
justify  a  hearing,  as  specified  in  21  CFR 
430.20.  A  request  for  a  hearing  may  not 
rest  upon  mere  allegations  or  denials, 
but  must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  hearing  that 
no  genuine  and  substantial  issue  of  fact 
precludes  the  action  taken  by  this  order, 
or  if  a  request  for  hearing  is  not  made  in 
the  required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  person(s)  who  request(s]  the 
hearing,  making  findings  and 
conclusions  and  denying  a  hearing.  All 
submissions  must  be  filed  in  three 
copies,  identified  with  the  docket 
number  appearing  in  the  heading  of  this 
order  and  filed  with  the  Dockets 
Management  Branch. 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  hearing,  a 
submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR  430.20. 

All  submissions  under  this  order, 
except  for  data  and  information 
prohibited  from  public  disclosure  under 
21  U.S.C.  331(j)  or  18  U.S.C.  1905.  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Effective  date.  This  regulation  shall  be 
effective  January  11, 19t5. 

(Sees.  507.  701(0  and  (g).  52  Stat.  1055-1056  as 
amended.  59  Stat.  463  as  afnended  (21  U.S.C. 
357,  371(f)  and  (g))) 


Dated:  December  24, 1984. 
Sammie  R.  Young, 

Deputy  Director.  Office  of  Compliance. 
[FR  Doc.  85-795  Filed  1-10-85:  8:45  am] 
aiLUNQ  CODE  41«0-01-« 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Assistant  Secretary  for 
Community  Planning  and 
Development 

24  CFR  Part  570 

[Docket  No.  N-e5-1223;  FR  2084] 

Statement  of  Policy— Anti-Pirating 
Prohibitions,  UDAG  Program 

agency:  Assistant  Secretary  for 

Community  Planning  and  Development, 

HUD. 

ACTION:  Policy  statement. 

summary:  Statutory  provisions 
governing  Urban  Development  Action 
Grants  prohibit  the  making  of  grants  for 
projects  intended  to  facilitate  the 
relocation  of  industrial  or  commercial 
facilities  from  one  area  to  another, 
unless  the  Secretary  finds  that  the 
relocation  does  not  significantly  and 
adversely  affect  the  unemployment  or 
economic  base  of  the  area  from  which 
the  facility  is  to  be  relocated.  HUD 
announces  its  policies  regarding 
administration  of  this  prohibition  in  the 
case  of  applications  for  UDAG  projects 
containing  speculative  industrial  or 
commercial  space. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  Newman,  Director,  Office  of 
Urban  Development  Action  Grants, 
Room  7262,  U.S.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW..  Washington,  D.C.  20410. 
(202)  755-6290.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  Section 
119  of  the  Housing  and  Community 
Development  Act  of  1974,  as  amended 
(42  U.S.C.  5319).  authorizes  the 
Secretary  of  Housing  and  Urban 
Development  to  "make  urban 
development  action  grants  to  cities  and 
urban  counties  which  are  experiencing 
severe  economic  distress  to  help 
stimulate  economic  development 
activity  needed  to  aid  in  economic 
recovery." 
Subsection  (h)  of  Section  119  provides: 

(h)  No  assistance  may  be  provided  under 
this  section  for  projects  intended  to  facilitate 
the  relocation  of  industrial  or  commercial 
plants  or  facilities  from  one  area  to  another, 
unless  the  Secretary  finds  that  the  relocation 
does  not  significantly  and  adversely  affect 
the  unemployment  or  economic  bae e  of  the 


area  from  which  the  industrial  or  commercial 
plant  or  facility  is  to  be  relocated. 

The  foregoing  prohibition  is  reflected 
in  the  UDAG  program  regulation  at  24 
CFR  §  570.456.  which  provides: 

§570.456    Ineligible  activities  and 
limitations  on  eligible  activities. 

***** 

(c)  Except  as  specified  herein,  no 
assistance  will  be  provided  for  projects 
intended  to  facilitate  the  relocation  of 
industrial  or  commercial  plants  or  facilities 
from  one  area  to  another,  unless  the 
Secretary  finds  that  such  relocation  does  not 
significantly  and  adversely  affect  the  level  of 
unemployment  or  the  economic  base  of  the 
area  from  which  such  industrial  or 
commercial  plant  or  facility  is  to  be 
relocated.  However,  moves  within  a 
metropolitan  area  shall  not  be  subject  to  this 
provision. 

The  statutory  and  regulatory  provision 
quoted  above  focus  specifically  on 
projects  which  are  "intended  to 
facilitate"  relocation  of  commercial  or 
industrial  facilities  "from  one  area  to 
another."  In  the  context  of  a  facility 
specifically  and  explicitly  designed  to 
facilitate  a  relocation  of  an  identified 
firm  from  an  identified  present  location, 
the  applicability  of  such  provisions  is 
clear.  That  is  to  say.  it  is  clear  that  the 
threshold  requirement  for  applicability 
of  the  prohibition  has  been  met;  whether 
the  application  can  be  considered 
fundable  will  depend  on  whether  the 
Secretary  can,  or  will,  make  the 
prescribed  determination  regarding  the 
absence  of  significant  and  adverse 
effect  on  unemployment  or  the  economic 
base  of  the  area  from  which  the  facility 
is  to  be  relocated. 

In  recent  UDAG  funding  rounds  the 
Department  increasingly  has  been  faced 
with  applications  where  the  threshold 
requirement  for  applicability  of  Section 
119(h)  is  less  immediately  clear  but  the 
policy  concerns  which  generated  the 
statutory  prohibition  seem  equally 
implicated.  These  applications  involve 
projects  which  include  speculative 
commercial  or  industrial  space.  Because 
of  the  absense  of  identification  of  an 
intended  occupant  of  the  facility  when 
completed,  it  is  not  self-evident  when 
the  application  is  considered  for 
preliminary  approval  that  the  project  is 
intended  to  facilitate  a  relocation.  In  at 
least  several  instances,  however,  it  has 
later  developed — after  final  funding 
commitments  have  been  made — that 
marketing  of  the  project  space  has  been 
directed  almost  exclusively  to  potential 
relocatees  from  specific  nearby  areas. 

Mobility  is  an  important  element  of  a 
dynamic  economic  system.  The 
Department  believes,  however,  that 
Section  119(h)  represents  a  strong 
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Congressional  sentiment  that 
discretionary  Federal  grants  should  not 
be  a  decisive  factor  in  the  competition 
between  geographic  areas  to  relocate 
business  investment  from  one  area  to 
another.  Accordingly,  the  Department 
has  concluded  that  it  must  formulate 
guidelines  for  its  administration  of  the 
anti-pirating  provisions  in  the  context  of 
speculative  projects,  and  that  it  should 
publish  such  guidelines  for  the  guidance 
of  potential  UDAG  applicants. 

The  Department  does  not  believe  that 
a  prohibition  or  onerous  restriction  on 
all  UDAG  applications  involving 
speculative  office  space  would  be 
justified  by  the  narrower  intent  of 
Section  119(h).  Based  on  its  experience, 
however,  the  Department  believes  that  it 
is  reasonable  to  infer  that  a  speculative 
project  is  more  likely  than  not  to  be 
intended  to  facilitate  a  relocation  if 
certain  other  determinable 
circumstances  are  present.  These 
circumstances  would  include  a  current 
significant  pattern  of  job  movement 
from  an  area  to  reasonably  proximate 
surrounding  areas,  and  a  likelihood  that 
such  a  pattern  of  movement  will 
continue,  based  on  such  factors  as  more 
favorable  tax  rates  and  energy  costs. 
The  Department  believes  that  the 
presence  of  such  circumstances 
reasonably  justifies  a  presumption  that 
a  project  including  speculative 
commercial  or  industrial  space  is 
intended  to  facilitate  a  relocation  of  a 
facility  from  one  area  to  another,  even 
though  the  identity  of  the  relocatee  may 
not  become  known  until  subsequent 
marketing  e^orts  have  been  made. 

As  indicated  above,  satisfaction  of  the 
threshold  requirement  does  not  end  the 
matter.  The  Secretary  may  still  fund  the 
project  if  a  determination  is  made  that 
the  relocation  will  not  "significantly  and 
adversely  affect  the  unemployment  or 
economic  base  of  the  area  from  which 
the  industrial  or  commercial  plant  or 
facility  is  to  be  relocated." 

Such  a  determination  is  not  a  simple 
matter  in  any  circumstance  and  is  less 
so  when  the  precise  identity  and  number 
of  jobs  to  be  relocated  are  not  known. 
Under  such  circumstances,  it  is  not 
possible  to  take  into  account  such 
relevant  factors  as  whether  it  is  feasible 
to  anticipate  that  all  current  holders  of 
transferred  jobs  will  continue  to  be 
employed  at  the  new  location,  thus 
creating  no  additional  unemployment:  or 
whether  an  equivalently  productive  use 
will  be  made  of  the  facility  being 
abandoned  by  the  relocating  firm,  thus 
possibly  creating  no  deterioration  of 
economic  base. 

However,  the  Department  believes 
that  the  existence  of  the  external 


circumstances  referred  to  above, 
coupled  with  an  additional  factor,  would 
reasonably  justify  a  further  presumption 
that  the  relocation  that  is  presumed  will 
result  from  the  speculative  project  will 
also  significantly  and  adversely  affect 
the  unemployment  and  economic  base 
of  the  area  from  which  the  relocation 
will  occur.  The  circumstances  referred 
to  above  hypothesize  a  significant 
pattern  of  job  movement  out  of  an  area 
and  a  likelihood  of  continuation  of  such 
a  pattern.  The  additional  circumstance 
to  be  considered  is  whether  the  area 
from  which  such  job  movement  is 
occurring  is  a  "distressed  community" 
as  defined  in  the  UDAG  program 
regulations.  If  all  these  circumstances 
exist,  then  it  appears  necessary  to  the 
Department  that  the  impact  of  the 
presumed  relocation  resulting  from  the 
subject  proposal  be  measured  in  the 
context  of  the  cumulative  effect  upon  an 
already  distressed  community  of  the 
pattern  of  job  movement  that  is 
occurring. 

The  presumptions  described  above 
are  rebuttable,  but  the  burden  of  any 
rebuttal  must  be  on  the  applicant.  The 
applicant  may  elect  to  submit  marketing 
studies  which  will  support  an  inference 
that  occupancy  of  the  speculative  space 
is  more  likely  to  result  from  expansion 
of  other  firms  in  the  area  or  otherwise 
not  result  from  relocation  from  the 
nearby  distressed  area.  Except  in 
exceptionally  convincing  cases, 
however,  the  Department  does  not 
anticipate  that  it  will  give  great  weight 
to  marketing  studies  alone. 

On  certain  past  occasions,  the 
Department  has  sought  to  address 
relocation  concerns  by  requiring  grant 
agreement  covenants  intended  to 
prohibit  leasing  to  tenants  currently 
occupying  space  in  a  certain  nearby 
distressed  area  or  requiring  replacement 
of  jobs  in  the  area  from  which  a  specific 
relocation  is  to  occur.  While  the 
Department  does  not  exclude  the 
possibility  of  accepting  covenants  or 
other  commitments  as  a  means  of 
assuring  avoidance  of  relocation 
activities  which  HUD  is  prohibited  from 
assisting,  it  should  be  recognized  that 
the  circumstances  in  which  such 
arrangements  will  be  considered 
adequate  are  rare.  UDAG  projects 
typically  involve  a  substantial  number 
of  significant  actors,  and  the 
Department's  contractual  arrangements 
typically  are  exclusively  with  the 
grantee.  For  this  reason  as  well  as  other 
practical  considerations,  the 
Department's  available  remedies  in  the 
event  of  a  subsequent  post-development 
breach  of  a  covenant  are  likely  to  be 
limited.  Accordingly,  in  any  case  where 


the  presumptions  described  above 
would  otherwise  require  disapproval  of 
a  grant  application,  the  Department  will 
accept  contractual  commitments  or 
covenants  effectively  precluding 
relocation  or  signiHcant  adverse  effects 
thereof  only  if  such  covenants  and 
commitments  are  entered  directly  by  all 
necessary  parties  and  only  if  the 
Department  is  satisfied  that  its  available 
remedies  in  the  event  of  a  breach  will  be 
complete  and  are  assured,  such  as  by  a 
clean  irrevocable  letter  of  credit 
assuring  prompt  repayment  of  the  grant. 
Based  on  the  foregoing  considerations, 
the  Department  announces  the  following 
policies  and  procedures: 

1.  For  purposes  of  administering  the 
requirements  of  24  CFR  §  570.456(c). 
HUD  will  presume  that  (a)  a  proposed 
project  which  includes  speculative 
commercial  or  industrial  space  (other 
than  space  excluded  pursuant  to 
paragraph  5  below)  is  intended  to 
facilitate  the  relocation  of  a  facility  from 
one  area  to  another,  and  (b)  such 
relocation  will  significantly  and 
adversely  affect  the  level  of 
unemployment  and  the  economic  base 
of  the  area  from  which  the  facility  is 
presumed  to  be  relocated,  if  it  is 
demonstrated  to  HUD's  satisfaction 
that: 

(i)  The  proposed  project  is  reasonably 
proximate  (i.e..  within  50  miles)  to  an 
area  from  which  there  has  been  a 
significant  current  pattern  of  movement 
to  areas  reasonably  proximate  thereto  of 
jobs  of  the  category  for  which  such 
space  is  appropriate: 

(ii)  There  is  a  likelihood  of 
continuation  of  such  a  pattern,  based  on 
measurable  comparisons  between  the 
area  from  which  such  movement  has 
been  occurring  and  the  area  of  the 
proposed  project  in  terms  of  tax  rates, 
energy  costs,  and  similar  relevant 
factors:  and 

(iii)  The  area  from  which  such 
movement  of  jobs  has  been  occurring  is 
a  distressed  community  as  defined  in  24 
CFR  570.452. 

2.  The  presumptions  established 
pursuant  to  paragraph  1  are  rebuttable 
by  the  applicant.  However,  the  burden 
of  overcoming  such  presumptions  will 
be  on  the  applicant,  and  the  Secretary's 
determination  as  to  whether  such 
presumptions  are  applicable  and,.if 
applicable,  whether  the  applicant  has 
successfully  rebutted  them  shall  be 
conclusive.  If  the  presumptions  are 
applicable  and  are  not  rebutted  to  the 
Secretary's  satisfaction,  the  Secretary 
will  not  grant  approval  to  the 
application. 

3.  In  connection  with  its  effort  to  rebut 


Federal  Register  /  Vol.  50.  No.  8  /  Friday.  |anuary  11.  1985  /  Rules  and  Regulations 1507 


a  presumption  that  a  project  is  intended 
to  facilitate  relocation  from  a  distressed 
community,  the  applicant  may  submit 
marketing  studies  which  would  support 
an  inference  that  occupancy  of  the 
speculative  space  is  more  likely  to  result 
from  expansion  of  other  firms  in  the 
area  or  otherwise  is  more  likely  not  to 
result  from  a  relocation  from  the 
distressed  area.  Such  marketing  studies, 
by  themselves,  ordinarily  will  not  be 
sufHcient  to  overcome  the  presumption. 
However,  the  Secretary  may,  in  his  or 
her  discretion,  determine  that  the 
presumption  is  adequately  rebutted  if.  in 
addition  to  such  marketing  studies,  the 
applicant  provides  covenants  and 
commitments  which,  in  the  Secretary's 
determination,  are  reasonably  adequate 
to  preclude  a  relocation  from  the 
distressed  community.  Such  covenants 
and  commitments  will  not  be  considered 
adequate  unless,  in  addition  to  such 
other  conditions  as  the  Secretary  may 
require,  the  following  conditions  are 
satisHed: 

a.  Such  covenants  and  commitments 
will  be  executed  by  the  applicant  and 
such  other  participating  parties  as  the 
Secretary  may  designate.  Covenants 
and  commitments  relating  to  leasing  of 
the  subject  space  will  apply  only  to 
initial  leasing  of  the  space,  provided  that 
the  lease  term  of  such  initial  leasing 
shall  be  for  not  less  than  five  years. 

b.  The  grant  agreement  will  provide 
for  remedies  in  the  event  of  breach  of 
any  covenants  and  commitments,  and 
such  remedies  shall  be  secured,  in  a 
manner  which  the  Secretary  determines 
will  provide  complete  and  assured  relief. 
In  general,  such  remedies  and  security 
therefor  will  not  be  considered  complete 
and  assured  unless  the  Secretary  is 
satisfied  that  prompt  repayment  of  the 
grant  to  the  Secretary  is  practicably  and 
adequately  assured  in  the  event  of  a 
breach  by  any  convenanting  party. 

4.  Any  covenants  and  commitments 
described  in  paragraph  3  will  be 
included  among  the  legally  binding 
commitments  required  to  be  submitted 
pursuant  to  24  CFR  570.461.  However, 
the  nature  and  scope  of  any  such 
covenants  and  commitments,  and  the 
security  therefor,  will  be  required  to  be 
described  and  agreed  to  prior  to 
preliminary  funding  approval. 

5.  The  presumptions  established  in 
paragraph  1  will  not  apply  if  the 
speculative  space  contained  in  a 
commercial  or  industrial  facility 
included  in  a  project  constitutes  a  lesser 
percentage  of  the  total  space  contained 
in  such  facility  than  the  threshold 
amounts  specified  bek>w: 


SoeoffaciMy 


OloSO.OOOsq  « 

S0.001  to  2S0.000  sq  tt 

250.001  10  1.000.000  sq  tt 
1.000.001  or  more  sq.  ft 


Maxi- 
mum 

amount 
of 

specula- 
ttve 
space 
(per- 
cent) 


10 

e 

S 
3 


6.  For  purposes  of  the 
intergovernmental  review  procedures 
under  Executive  Order  12372  and,  in 
particular,  under  24  CFR  52.11,  an 
application  will  be  considered  to  have 
an  "impact  on  interstate  areas"  if  it 
proposes  a  project  which  includes 
speculative  commercial  or  industrial 
space  (other  than  space  excluded 
pursuant  to  paragraph  5  above)  to  be 
located  within  50  miles  of  another 
distressed  community,  as  defined  in  24 
CFR  570.452,  which  is  located  in  another 
State. 

The  policies  and  procedures  described 
in  this  notice  are  applicable 
immediately. 

Dated:  January  9. 1985. 
lack  R.  Stokvis, 

General  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development. 
[FR  Doc.  65-999  Filed  1-10-85:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  913 

Permanent  Program  Amendment  From 
the  State  of  Illinois  Under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Final  rule. 

summary:  OSM  is  announcing  the 
approval  of  certain  amendments  to  the 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Illinois 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA). 

On  September  28, 1984.  OSM  received 
an  amendment  consisting  of  proposed 
changes  in  Illinois  rules  1816.190  and 
1817.190,  concerning  Affected  Acreage 
Map. 

After  providing  opportunity  for  public 
comment  and  conducting  a  thorough 
review  of  the  program  amendments,  the 
Director  of  OSM  has  determined  that  the 


amendment  meets  the  requirements  of 
SMCRA  and  the  Federal  regulations. 
Accordingly,  the  Director  is  approving 
the  program  amendment. 

This  final  rule  is  being  made  effective 
immediately  in  order  to  expedite  the 
State  program  amendment  process  and 
encourage  States  to  conform  their 
programs  to  the  Federal  standards 
without  undue  delay;  consistency  of  the 
State  and  Federal  standards  is  required 
by  SMCRA. 

The  Federal  rules  at  30  CFR  Part  913 
which  codify  decisions  concerning  the 
Illinois  program  are  being  amended  to 
implement  these  actions. 

EFFECTIVE  DATE:  January  11. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  Fulton,  Director,  Springfield 
Field  Office.  Office  of  Surface  Mining. 
Room  20.  600  E.  Monroe  Street. 
Springfield,  Illinois  62701;  Telephone: 
(217)  492^1495. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Illinois  program  was 
conditionally  approved  by  the  Secretary 
of  the  Interior  on  June  1, 1982  (47  FR 
23858).  Information  pertinent  to  the 
general  background,  revisions, 
modifications  and  amendments  to  the 
Illinois  program  submission,  as  well  as 
the  Secretary's  findings,  the  disposition 
of  comments,  and  a  detailed  explanation 
of  the  conditions  of  approval  of  the 
Illinois  program  can  be  found  in  the  June 
1. 1982  Federal  Register. 

II.  Submission  of  Amendment 

By  letter  dated  September  27. 1984,  the 
State  of  Illinois  formally  submitted  a 
request  for  approval  of  proposed  Illinois 
rules  1816.190  and  1817.190.  Affected 
Acreage  Map. 

Specifically,  the  proposed  amendment 
includes  the  following  revisions  to  Sees. 
1816.190  and  1817.190. 

Section  1816. 190    Affected  A  creage 
Map 

(a)  On  or  before  September  1.  of  each 
year,  every  permit  holder  shall  submit  to 
the  Department  and  to  the  county  clerk, 
reports  and  maps  of  affected  area. 

(b)  The  forms  shall  be  duly  executed 
and  duplicate  maps  shall  be  attached 
showing  the  area  affected  during  the 
fiscal  year  just  ended.  The  Department 
shall  require  the  map  to  be  executed  by 
an  engineer  registered  in  the  State  of 
Illinois  or  Registered  Land  Surveyor. 

(c)  The  map  shall  be  planned  as  a 
continuous  map.  so  that  the  area 
affected  each  year  may  be  added  and 
indicated  on  the  map  by  the  dates  it  was 
affected.  Report  forms  as  required  by 
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sectiun  1816.190  shall  be  submitted  to 
the  Department  on  forms  provided  by 
the  Department.  Map  scales  shall  be  in 
accordance  with  62  Illinois 
Administrative  Code  1771.23(e)|l). 
(d)  All  maps  shall  show  sections, 
township,  range  and  county  lines 
coming  within  the  scope  of  the  rpap: 
access  to  the  area  from  the  nearest 
public  road  and  all  weather  roads 
within  the  mined  area;  and  a  title 
containing  name  of  the  operator, 
address,  scale  of  the  map,  by  whom  the 
map  was  drawn,  name  of  the  surveyor 
or  engineer. 

Section  181 7. 190    Affected  A  creage 
Map. 

(a)  On  or  before  September  1,  of  each 
year,  every  permit  holder  shall  submit  to 
the  Department  and  to  the  county  clerk, 
reports  and  maps  of  affected  areas. 

(b)  The  forms  shall  be  duly  executed 
and  duplicate  maps  shall  be  attached 
showing  the  area  affected  during  the 
fiscal  year  just  ended.  The  Department 
shall  require  the  map  to  be  executed  by 
an  engineer  registered  in  the  State  of 
Illinois  or  Registered  Land  Surveyor. 

(c)  The  map  shall  be  planned  as  a 
continuous  map  so  that  the  area  affected 
each  year  may  be  added  and  indicated 
on  the  map  by  the  dates  it  was  affected. 
Report  forms  as  required  by  Section 
1817.190  shall  be  submitted  to  the 
Department  on  forms  provided  by  the 
Department.  Map  scales  shall  be  in 
accordance  with  62  Illinois 
Administrative  Code  1771.23(eKl). 

(d)  All  maps  shall  show  sections, 
township,  range  and  county  lines 
coming  with  the  scope  of  the  map: 
access  to  the  area  from  the  nearest 
public  road  and  all  weather  roads 
within  the  mined  area:  and  a  title 
containing  name  of  the  operator, 
address,  scale  of  the  map.  by  whom  the 
map  was  drawn,  name  of  the  surveyor 
or  engineer. 

OSM  published  a  notice  in  the  Federal 
Register  on  October  30, 1984. 
announcing  receipt  of  the  amendme.Mts 
inviting  public  comment  on  the 
adequacy  of  the  proposed  amendments 
and  extending  an  opportunity  to  request 
a  public  hearing  (49  FR  43568).  The 
public  comment  period  closed  on 
November  29. 1984.  The  notice  stated 
that  a  public  hearing  would  be  held  if 
requested.  Since  there  were  no  requests 
for  a  hearing,  the  hearing  was  not  held. 

III.  Director's  Findings 

The  Director  finds,  in  accordance  with 
SMCRA  and  30  CFR  732.17  and  732.15. 
that  the  program  amendments  submitted 
by  Illinois  on  September  27, 1984.  meet 
the  requirements  of  SMCRA  and  30  CFR 


Chapter  VII.  as  discussed  in  the  findings 
below. 

Illinois  is  amending  the  program  to 
require  every  permit  holder  to  submit  to 
the  Department  and  to  the  county  clerk 
annual  reports  and  maps  of  affected 
areas.  The  Department  requires  the 
maps  to  be  executed  by  an  engineer 
registered  in  the  State  or  a  Registered 
Land  Surveyor.  The  map  shall  be 
planned  as  a  continuous  map  so  that  the 
area  affected  each  year  may  be  added 
and  indicated  on  the  map  by  the  dates  it 
was  affected.  The  map  scales  shall  be  in 
accordance  with  62  Illinois 
Administrative  Code  1771.12(e)(1). 

Generally,  the  Illinois  rules  at  1816.190 
and  1817.190  have  no  counterpart  in  the 
Federal  rules.  However,  the  Director 
finds  that  the  procedures  represented  by 
the  Illinois  amendment  can  be  valuable 
in  the  State  program  administration. 
Therefore,  the  Director  fmds  the  Illinois 
rules  do  not  conflict  with  any  Federal 
provisions  and.  thus,  are  no  less 
effective  than  the  Federal  regulations. 

IV.  Public  Comment 

One  commenter  suggested  that  only 
land  surveyors  can  prepare  the  maps 
referred  to  in  S.  1816.190  and  1817.190. 
These  sections  are  being  added  at  the 
State's  discretion  and  there  are  no 
Federal  counterpart  regulations.  The 
amendment  allows  both  engineers  and 
registered  land  surveyors  to  prepare 
these  maps.  Therefore,  the  Director  finds 
that  no  changes  are  necessary.  The 
commenter  also  offered  the  following 
language  change  in  the  phrase  "the  map 
to  be  executed  by  an  engineer ,  .  ."  to 
read  "the  map  to  be  'signed  and  sealed' 
by  an  engineer  .  .  ."  because  "executed" 
is  not  normal  language  for  certificates. 
While  OSM  agrees  that  "executed"  is 
not  normal  language  for  certifications, 
an  engineer  or  land  surveyor  will 
execute  by  signing  and  sealing  the 
certification.  Therefore,  no  changes  are 
necessary. 

One  commenter  suggested  that 
because  the  affected  areas  of  the 
surface  of  underground  coal  mines  do 
not  change  significantly  from  year  to 
year,  annual  maps  would  not  be 
appropriate  for  underground  mines.  The 
commenter  has  offered  wording  changes 
in  1817.190  to  reflect  this.  The 
commenter  has  also  offered  language  to 
make  1816.190  consistent  with  the 
underground  section.  Historically  very 
few  underground  mines  in  Illinois  fail  to 
alter  their  surface  areas  each  year. 
While  the  changes  in  affected  areas  may 
be  smaller  for  underground  mines  than 
for  surface  mines,  the  Director  finds  the 
State  requirement  for  an  annual 
submission  including  maps  could  be  a 
valuable  tool  for  the  State  and  finds  the 


requirement  is  not  inconsistent  with  the 
Federal  provisions. 

One  commenter  suggested  that  the 
terms  "professional  geologist"  and 
"landscape  architecture"  need  to  be 
defined  in  the  Illinois  regulations.  The 
Director  finds  that  these  comments  are 
outside  the  scope  of  this  rulemaking 
and.  therefore,  will  require  no  changes 
from  the  State. 

V.  Director's  Decision 

The  Director,  based  on  the  above 
findings,  is  approving  the  September  27, 
1984  program  amendment.  The  Director 
is  amending  Part  913  of  30  CFR  Chapter 
VII  to  refiect  approval  of  the  State 
program  amendments. 

VI.  Procedural  Matters 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA.  30  U.S.C. 
1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28. 1981.  the  Office  of  Management  and 
Budget  (OMB)  granted  OSM  an 
exemption  from  Sees.  3,  4,  7.  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will  not 
impose  any  new  requirements:  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal  ' 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act:  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  913 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  December  28. 1984. 
Wesley  R.  Booker, 

Actiiiji  Director,  Office  of  Surface  Mining. 

PART  913— ILLINOIS 

30  CFR  913.15  is  amended  by  adding  a 
new  paragraph  (f)  as  follows: 


(f)  The  folic 
submitted  to  i 
1984.  is  appro 
promulgation 
State,  provide 
identical  fom 
Illinois  Admi 
1816.190  and 

(Pub.  L.  9ii-B7. 

Rpd»mation  A 

seq.] 

|JR  Doc.  85-58 

eiLUNO  CODE  43 


ENVIRONME 
AGENCY 

40  CFR  Part 

iA-5-FRL275 

Designation! 
Planning  Pre 
Designation! 

agency:  Env 

Agency  (USE 

ACTION:  Noti 


to  warrant  s 

EFFECTIVE  O 

becomes  eff 
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§913.15    Approval  of  regulatory  program 
amendments. 

*  •  •  «  • 

(f)  The  following  amendment 
submitted  to  OSM  on  September  27. 
1984.  is  approved  effective  upon 
promulgation  of  the  revised  rule  by  the 
State,  provided  the  rule  is  adopted  in 
identical  form  as  submitted  to  OSM: 
Illinois  Administrative  Code  Sees. 
1816.190  and  1817.190. 

(Pub.  L.  95-87.  SurfHce  Mining  Control  and 
Rp<;lamation  Act  of  1977  (30  ItS.C.  1201  et 

SfH].\ 

[VR  Doc.  85-581  Filed  1-10-85: 8:45  Hm| 

BIUJNG  CODE  4310-OS-ll 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  81 


I A-S-FRL  2753-2] 

Designations  of  Areas  for  Air  Quality 
Planning  Process;  Attainment  Status 
Designations:  llliriois 


agency:  Environmental  Prtttection 

Agency  (USEPA). 

ACTION:  Notice  of  final  rulemaking. 

summary:  This  final  rulemaking  action 
addresses  public  comments  received  in 
response  to  the  February  ft,  1984.  notice 
of  proposed  rulemaking  (49  FR  47981. 
and  revises  the  total  suspended 
particulates  (TSP)  attainment  status 
designations  of  all.  or  part  of  17  Illinoi.s 
counties:  Adams.  Cook.  DeKalb.  Du 
Page.  Grundy,  Kendall.  Knox.  Lake.  La 
Salle.  Madison,  Monroe.  St.  Clair. 
Peoria,  Rock  Island.  Tazewell.  Will,  and 
Woiidford.  The  revisions  are  based  upon 
a  January  27, 1983.  redesignation  request 
from  the  State  of  Illinois,  and  on 
supporting  technical  data  submitted  by 
the  State.  The  request  was  amended  on 
May  2. 1983.  and  supplemental 
information  was  provided  on 'July  27, 
1983.  This  final  rulemaking  action  also 
rejects  Illinois'  request  to  redesignate 
the  TSP  attainment  status  designations 
of  parts  of  the  following  fKe  counties: 
Cook.  Du  Page.  Kendall.  Rock  Island, 
iind  Will.  In  addition,  this  final 
nilemiiking  action  affirms  the  current 
attainment  status  designations  of  La 
Salle  Township.  La  Salle  County,  and 
loliet  Township.  Will  CoiBily.  based  on 
the  State's  withdrawal  of  their 
redesignation  requests.  Under  the  Clean 
Air  Act  (Act),  designation.*;  can  be 
changed  if  sufficient  data.are  available 
to  warrant  such  change. 
EFFECTIVE  DATE:  This  final  rulemaking 
becomes  effective  on  February  11. 1985. 


ADDRESSES:  Copies  of  the  redesignation 
request,  the  technical  support 
documents,  public  comments,  and  the 
supporting  air  quality  data  ai^  available 
at  the  following  addresses: 

Environmental  Protection  Agency. 
Region  V,  Air  and  Radiation  Branch. 
230  South  Dearborn  Street.  Chicago, 
Illinois  60604 

Illinois  Environmental  Protection 
Agency.  Division  of  Air  Pollution 
Control.  2200  Churchill  Road. 
Springfield.  Illinois  62706 

FOR  FURTHER  MFORMATKMI  CONTACT: 

Randolph  O.  Cano  Air  and  Radiation 
Branch  {5AR-26).  Environmental 
Protection  Agency,  Region  V,  230  South 
Dearborn  Street  Chicago,  Illinois  60604. 
(312)886-6035. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  27, 1983,  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  submitted  a  request  to  USEPA 
proposing  redesignation  of  all.  or  part  of 
17  countries  for  the  pollutant  TSP.  lEPA 
amended  its  request  on  May  2. 1983.  and 
provided  additional  information  on  July 
27, 1983.  The  current  designation  of  each 
area  for  which  a  change  has  been 
requested,  and  the  requested  change,  is 
as  follows: 


t   Adams  County:  EUington.  Mat- 
rose,  and  Riverside  ToMWhips. 
2  Cook  County 

Benvyn.  Calumet.  Lake. 
Lyons.  N  Stickney.  Hiver- 
^Ht.  ant  Thomon  Town- 
ships. 
Bremen.  Hanover,  Lemont, 
Oak  Park.  Orland.  Patos. 
and  Rich  Towr>ships. 
'i    OeKalb  County:  DeKalb  and 

MayfieW  Townships 
4  DuPage  County. 

AtWison  Towns'i*  


YO'V  Township.. 


Bkjomingdale.  Downers 

Grove.  Lisle,  and  Nver- 
ville  Townships 

5  Grundy  County:  AuxSable  and 
Morris  Townshfia. 

6  Kendall  County  Entire  County 

7.  ¥.rtn  County  entire  County 
8    Lake   County:    Al   secondary 

nonane'nmenl  townships 
P  LaSalle  County 

LaSalie  Townshf) 


Cmawa  Township 

<0  Madison  County 
Allen  Township 


AUidmbra.  Edwaidsville 

Hamel.  Hetvelia.  Jarvis. 
Manne.  Oniphqhertt.  Pm 
Oak.  Saline,  and  St 
Jacob  Townships. 
:  t  Monroe  County:  Towrwh^J  T 
2S-H   10W 


Secondary  nonattainmen' 
to  attainmein. 

Pnmarj  nonatlamment  to 
secondary 
rKxiattamment 

Seconoary  nonattainrr^nt 
to  attainment 

DC. 


Prirr.a'v  ro^ATti»irirn60t  Ic- 
secondary 


<«i«na»y  nonimowienl  to 

attainment 
Secondary  nonattamrnen* 

IC  sttsn-nenl 

Uncass-lied  to  secondarv 

nonattamment 
Secondary  rionatlainrr«ir>t 

to  attainment 
Do 


Pnmar*  nonatiainmnril  Ic 

unclassif«d 
Secondary  nonattainmeni 

tc  8tta'nr»>ent 

Primary  nonattain^neol  !c 

seoiindary 

nonaHainmerA 
Secondary  noriatt«"irj<nrii 

tc  attammpot 


Sdcondari  nooettammfn' 
10  atamment 


12  Peoria  Cougty 

Limestone  and  Peona  Town- 
ships 

All  secondary  nor^attairvnent 
townshfw    except    HoUs. 
RiciwKXKls.  Kickapoo.  and 
Medina  Townships 
t:i  Rock  Island  County 

Rock  Island  and  S  Rock 
Island  Townships. 

Scuth  Moline  Township 

14  St  Clan  County: 

Cai«v»ille.  Shikih  Vallev 
and  St  Clair  Townships 

Pneeburg     Lebanon.    Ofai 
Ion.  and  SmilMon  Town- 
ships 
16  Taiewell  County 

Pondulac  and  Groveland 
Townships 

All  secondary  nonattammenl 
townstups  except  Cmcin- 
nau.  Elm  Grove.  Rekm. 
Morton  and  tVashinpton 
Townships 
16  Wii  County- 

OuPage.  LockoorL  and 
Joket  Tommstups. 

Florence.  Franktort  Green 
Garden.  Homer.  Manhat- 
ten,  Peotone.  and  Wilton 
Townstups. 

Monoe  Township 


I.-  Ac«d>ord  Counir  A«  »ec- 
onoary  nonattainment  towv 
sh,ps 


Primary  rwrraltammem  lo 
■acondary  atlammenl 

Secondary  nonattam-nent 
to  artamment 


Primary  nonatiavimeni  to 

secondary 

nonaltainniem. 
Primary  nonaltammenl  tc 

unclassrfied 

Pnmary  iiunatlainmcnt  to 

secondary 

rxmattammenl 
Secondary  itonattatmnc^nt 

loattanmeM 


Pnmary  nonattainment  to 

secondary 

nonaltairwnent. 
Secondary  nonattainment 

to  ananiment 


Pnmary  nonattainment  to 

secondary 

noriattamment. 
Secondary  nonattaintnent 

to  attammenl 


Attairanant  lo  secondary 

nonattairvnent 
Saoondary  nonattainmeni 

to  attainmefll 


In  the  February  8. 1984,  Federal 
Register  (49  FR  4798).  USEPA  proposed 
to  revise  the  TSP  attainment  status 
designations  of  all  or  part,  of  15  of  the 
17  counties  submitted  for  redesignation 
by  lEPA.  and  to  reject  the  redesignation 
request  for  all.  or  part  of  9  counties. 
USEPA  proposed  to  revise  the 
designaticms  of  all  the  Illinois  townships 
as  listed  above,  with  the  exception  of 
the  following: 

1.  Ccxik  County:  Lyons  and  Calumet 
Townships. 

2.  DuPage  County:  Addison  Township. 

3.  Kendall  Counfj':  Entire  County. 

4.  LaSalle  County:  LaSalle  Township. 

5.  Madi.«ion  County:  Alton  Township. 
8.  Peoria  County:  Peoria  Township. 

7.  Rc»nk  Island  County:  Rock  Island. 
South  Rock  Island  and  South  Moline 
Townships. 

8.  Tazewell  County:  Fondulac  and 
(iro\  eland  Townships. 

9.  Will  County:  Joliet.  DuPage,  and 
Unkport  Townships. 

A  detailed  discussion  of  USEPA's 
proposed  revisions,  and  the  reasoning 
behind  them,  can  be  found  in  the 
February  8, 1984,  notice  of  proposed 
rulemaking  (40  FR  4798).  USEPA 
rejected  the  redesignation  request  for 
all.  or  part,  of  the  9  counties  because 
sufficient  information  was  not  available 
to  support  the  redesignations.  USEPA 
stilted  in  its  notice  of  proposed 
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rulemaking,  however,  that  if  the  Stale 
provided  adequate  technical  information 
during  the  public  comment  period  to 
support  the  redesignations  of  these 
areas,  then  USEPA  would  take  final 
action  to  approve  the  redesignations  of 
these  townships. 

Public  Comments 

lEPA  submitted  the  only  comment 
received  by  USEPA  in  reponse  to  the 
request  for  public  comment  contained  in 
the  proposed  rulemaking.  This  comment, 
and  USEPA's  response  to  this  comment, 
is  summarized  below. 

Comment:  lEPA  disagrees  with 
USEPA's  proposal  to  withhold  approval 
of  several  of  their  redcsignation  requests 
until  "the  compliance  status  of  major 
TSP  sources  in  the  area  is  resolved." 
lEPA  feels  that  USEPA's  requirement  for 
individual  source  compliance  prior  to 
redesignation  has  no  foundation  under 
the  Act.  Moreover,  it  is  quite  possible 
for  an  area  to  be  in  attainment  (as 
evidenced  by  monitored  or  modeling 
data)  and  still  contain  sources  which  are 
not,  or  may  not  be,  in  compliance  with 
the  applicable  pollutant  standard. 

Response:  USEPA's  policy  on 
redesignations  is  contained  in  the 
memoranda  "Section  107  Designation 
Policy  Summary,"  April  21, 1983,  and 
"Section  107  Questions  and  Answers," 
December  23. 1983.  These  policies 
require  review  of  "all  available 
information  relative  to  the  attainment 
status  of  the  *  *  *  area  plus  evidence  of 
an  implemented  control  strategy  that 
USEPA  has  fully  approved."  Individual 
source  compliance  can  be  relevant  to 
the  attainment  status  of  an  area  because 
a  source's  emission  limit  is  often  an 
integral  part  of  the  overall  control 
strategy,  which  has  been  developed  to 
assure  attainment  and  maintenance  of 
the  National  Ambient  Air  Quality 
Standards  (NAAQS).  If  a  source  is  not 
complying  with  its  emission  limit,  it  may 
be  incorrect  to  assume  that  the  area  is 
attaining  the  NAAQS.  Of  course,  if 
sufficient  site-specific  monitoring,  and/ 
or  modeling  data  are  available  showing 
attainment  and  maintenance  of  the 
NAAQS  despite  noncompliance  of 
individual  sources,  then  redesignation  to 
attainment  may  be  appropriate. 

In  addition  to  its  comment,  lEPA 
submitted  technical  information  that 
addressed  problems  noted  in  the 
February  8, 1984,  notice  of  proposed 
rulemaking.  This  information  is  relevant 
to  USEPA's  proposed  disapproval  of  the 
redesignations  for  all.  or  part,  of  the  nine 
Illinois  counties  listed  above.  This 
information  is  discussed  below. 


Cook  County 

Lyons  and  Calumet  Townships 

The  redesignation  requests  for  these 
two  townships  are  not  supported  by  the 
available  information.  In  Lyons 
Township,  lEPA's  modeling  predicts 
substantial  primary  nonattainment 
attributable  to  two  firms.  Material 
Services  Corporation  and  Vulcan 
Material.  Two  monitors,  which  were 
discontinued  in  1980,  recorded  primary 
standard  violations  in  the  late  1970's.  In 
Calumet  Township,  lEPA's  modeling 
shows  marginal  primary  nonattainment 
close  to  the  only  major  TSP  sources  in 
the  township,  and  nearby  monitors  (Blue 
Island  and  Carver  High  School]  have 
recorded  recent  primary  standard 
violations.  Therefore,  USEPA  is 
disapproving  Illinois'  request  that  these 
areas  be  redesignated  from  primary  to 
secondary  nonattainment.  lEPA  did  not 
provide  any  additional  information  for 
these  townships  during  the  public 
comment  period. 

DuPage  County 

Addison  Township 

In  the  February  8, 1984,  notice  of 
proposed  rulemaking.  USEPA  stated 
that,  before  this  redesignation  from 
primary  to  secondary  nonattainment 
could  be  approved,  the  State  had  to 
demonstrate  that  the  Chicago  Stone 
Company  had  in  fact  shutdown,  and  that 
the  facility  had  been  removed  from  the 
emission  inventory.  The  State  provided 
no  new  information  on  Chicago  Stone 
during  the  public  comment  period. 
Therefore,  USEPA  is  rejecting  lEPA's 
redesignation  request  for  Addison 
Township. 

Kendall  County 

lEPA  has  requested  that  Kendall 
County  be  redesignated  from  secondary 
nonattainment  to  attainment.  They 
noted  that  USEPA  mistakenly 
designated  the  entire  county  as 
secondary  nonattainment,  rather  than 
just  Little  Rock  Township,  when  the 
county  was  originally  designated  (45  Fit 
6786).  USEPA  agrees  that  the  original 
designation  was  in  error,  and  that  only 
Little  Rock  Township  should  have  been 
designated  as  secondary  nonattainment. 
Little  Rock  Township  should  remain 
secondary  nonattainment,  because  lEPA 
has  not  provided  sufficient  air  quality 
information  to  supplement  the  only 
available  monitoring  data  from  the 
discontinued  Piano  site.  Therefore, 
USEPA  is  revising  the  designation  of 
Kendall  County,  except  for  Little  Rock 
Township,  from  secondary 
nonattainment  to  attainment.  USEPA  is 
rejecting  Illinois'  request  to  redesignate 


Little  Rock  Township  from  secondary 
nonattainment  to  attainment  due  to 
insufficient  air  quality  data. 

lAiSalle  County  \^ 

LaSalle  Township 

USEPA  affirms  the  current  attainment 
status  designation  of  LaSalle  Township 
which  is  primary  nonattainment.  A 
monitor  that  was  recently  installed  in 
the  Township  has  shown  a  violation  of 
the  TSP  NAAQS  near  the  major  TSP 
source  for  this  area.  Because  of  this 
violation.  lEPA  has  withdrawn  their 
redesignation  request  for  this  Township. 

Madison  County 

Alton  Township 

The  monitoring  data  from  the 
remaining  monitoring  site  in  Alton 
Township  shows  attainment  of  the 
primary  standards  since  1980.  However. 
lEPA's  modeling  predicted  violations  of 
the  primary  TSP  NAAQS  attributable  to 
the  Mississippi  Lime  Company. 
Therefore.  USEPA  proposed  to  reject 
this  redesignation  request,  until  such 
time  that  lEPA  could  document  specific 
legally  enforceable  emission  reductions 
beyond  RACT  levels  from  Mississippi 
Lime,  and/or  other  sources,  which  are 
contributing  to  the  high  modeled 
concentrations. 

It  now  appears  that  the  emissions 
input  to  lEPA's  modeling  analysis  was 
overestimated,  resulting  in  an  erroneous 
estimate  of  TSP  fugitive  emissions.  lEPA 
has  provided  a  more  accurate  plant- 
specific  estimate,  as  well  as  evidence  of 
an  approved  fugitive  dust  control  plan, 
per  Illinois  Rule  203(f),  for  Mississippi 
Lime.  Therefore,  USEPA  is  approving 
the  redesignation  of  Alton  Township 
from  primary  to  secondary 
nonattainment. 

Peoria  County 

Peoria  Township 

USEPA  proposed  to  reject  Illinois' 
redesignation  request  (primary  to 
secondary  nonattainment)  for  this 
Township  until  the  compliance  status  of 
major  TSP  sources  in  the  area  was 
resolved.  As  noted  earlier,  Illinois 
objects  to  the  use  of  source  compliance 
status  as  a  criterion  for  review  of 
Section  107  redesignation  requests. 
Nevertheless,  the  compliance  status  of 
sources  in  this  Township  has  been 
resolved,  and  USEPA  approves  the 
redesignation  of  this  Township  from 
primary  to  secondary  nonattainment. 


Rock  Islanc 
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Rock  Is/and  County 

Rock  Island  and  South  Rock  Island 
Townships 

"Hiese  redesignations  are  supported 
by  the  available  monitoring  and 
modeling  data,  with  the  exception  of  the 
southern  portion  of  South  Rock  Island 
Township.  In  this  area.  lEPAs  modeling 
predicted  substantial  primary 
nonattainment  attributable  to  the  Allied 
Stone  Company  in  nearby  Rock  Island. 
Despite  the  supporting  technical  data. 
USEPA  proposed  to  rejecl'IUinois' 
redesignation  request  from  primary  to 
secondary  nonattainment  until  lEPA 
provided  the  following  information: 

(1)  Documentation  that  legally 
enforceable  emission  reductions  have 
occurred  at  the  Allied  Stone  Company, 
and. 

(2)  Certification  that  a  major  TSP 
source  in  Rock  Island  Township  is  in 
compliance  with  existing  SIP 
requirements. 

During  the  public  comment  period.  lEPA 
noted  that  the  observed  improvement  in 
air  qualify  levels  at  the  site  closest  to 
Allied  Stone  coincides  with  the 
development  of  a  fugitive  dust  program 
by  the  Allied  Stone  Company.  However, 
sufficient  information  is  not  available  to 
determine  whether  the  entire  area 
surrounding  the  Allied  Stone  Company 
is  currently  attaining  the  primary  TSP 
NAAQS.  ConsequenUy.  USEPA  is 
rejecting  the  redesignation  of  South 
Rock  Island  Township.  However,  lEPA 
stipulated  that  the  TSP  source  in  Rock 
Island  Township  has  now  complied  with 
applicable  SIP  regulations.  Therefore, 
USEPA  is  approving  the  redesignation  of 
Rock  Island  Township. 

•  South  Moline  Township 

USEPA  proposed  to  reject  Illinois' 
redesignation  request  from  primary 
nonattainment  to  unclassified.  During 
the  public  comment  period.  lEPA  noted 
that  two  consecutive  years  of  data  are 
now  available  at  a  relocated  monitoring 
site  in  this  area,  and  requested  that  this 
Township  be  redesignated  attainment 
from  primary  nonattainment.  USEPA 
views  lEPA's  comments  as  a  new 
request  based  on  newly  available 
information.  Therefore.  USEPA  rejects 
the  State's  original  redesignation 
request  to  unclassified,  and  will  propose 
separate  action  at  a  later  date  on  their 
new  redesignation  request  for  this 
Township. 

Tazewell  County 

Fondulac  and  Grovelann  Townships 

USEPA  proposed  to  reject  Illinois' 
redesignation  request  from  primary  to 
secondarv  nonattainment  until  the 


compliance  status  of  the  two  major 
utility  sources  in  the  area  is  resolved.  As 
stated  above,  lEPA  disagrees  with  the 
use  of  source  compliance  status  as  a 
criterion  for  review  of  redesignation 
requests.  Nevertheless,  the  compliance 
status  of  the  major  utility  sources  has 
now  been  resolved  and  USEPA 
approves  the  redesignation  request  for 
these  two  townships. 

Will  County 

Joliet  Township 

USEPA  affirms  the  current  attainment 
status  designation  of  Joilet  Township 
which  is  primary  nonattainment  A 
monitor  that  is  located  in  this  Township 
showed  a  violation  of  the  primary  TSP 
NAAQS  during  1983.  Because  of  this 
violation,  lEPA  has  withdrawn  their 
redesignation  request  for  this  Township. 

DuPage  and  Lockport  Townships 

USEPA  proposed  to  reject  Illinois' 
redesignation  request  from  primary  to 
secondary  nonattainment  for  these 
townships.  The  February  8, 1984,  notice 
of  proposed  rulemaking  required  lEPA 
to  provide  additional  information 
demonstrating  that  recent  emission 
reductions  at  the  Material  Service 
Corporation  and  the  Chicago  Stone 
Company  would  alleviatea  modeled 
high  concentrations  in  these  areas. 
During  the  public  comment  period,  EEPA 
objected  to  our  focus  on  individual 
sources,  instead  of  area  air  quality,  and 
restated  their  original  redesignation 
request.  However,  lEPA  provided  no 
new  information  on  the  Material  Service 
Corporation  and  the  Chicago  Stone 
Company.  Therefore,  USEPA  is  rejecting 
Illinois'  request  redesignation  of  these 
two  townships. 

Conclusion 

USEPA  is  revising  the  TSP  attainment 
status  designation  of  the  following 
Illinois  counties,  as  indicated  below: 


1  Adams  County:  Ellington.  Mel- 
rose, and  RivefSKje  Townships. 

2  Cook  County: 

Ben»yn.  Lake.  N.  Stickney. 
RiveiSKM,  and  Thornton 
Towtwhips 
Bremen,  Hanover.  Lemont. 
Oak  Park.  Ortand.  Paios. 
and  Rich  Townships 
3.  DeKalb  County:  DeKalb  and 

Maytiek)  Townships 
4  DjPag*  County: 

Yorii  Township 


Bkxxrnngdale.  Downers 

Grove.   Usle.   and   Naper- 
ville  Townships 

5  Grundy. County:  AuxSable  and 
Morns  Townships. 

6  Kendai  County:  Entire  county 
except  tor  Little  Rock  Town- 
ship. 

7  Kr.o»  County:  Entire  county 


Secondary  nonaOainnisnt 
to  attaintneni 

Primary  nonattainment  to 

secondary 

nonattainment 
Secondary  mnattairvnenl 

to  attainment 

Do. 


Primary  norultainment  t& 

attaiiwnent. 
Secondary  nonattainment 

to  attairwnenL 

Unclassified  to  -secondary 

nonattainmaM 
Secondary  nonaltainmervl 

to  attainment 

Do. 




e    Lake  County:  All  secondary 

Do 

9  LaSalle  County:  Onwm  ToKiw- 

Do 

sh» 

to  Madison  Countir 

Alton  Towwhp 

aacondary 

nonattainment- 

AVwrtm         EdMWdnMa 

Hamel.    Helvetia.    Janns. 

to  allainmeM. 

Manne.    Omphghent.    P*\ 

Oak.     Sakns.     and     St 

Jacob  Toomshipa. 

11.    Monroe    CouMy:    Towhship 

Do. 

T.2S-fl  10W 

12  Peona  County 

bmeslooe  and  Peoria  ^o^m■ 

ftimaiy  nonallairane<«  10 

ships. 

All  secorKlary  nenattairanerM 

Secondary  nuiiatlainmant 

townships    except    Mollis. 

to  attainment 

Richwoods.  Kiokapoo.  and 

Medina  ToonaHpi. 

13    Rock   Island  County:  Bock 

Primary  nonattainment  to 

Island  Township. 

nonattai'MiaiA 

14  St  Clair  County: 

Ceseyviile.     ShHoh     VaDay. 

Primary  nonattainmeni  10 

and  St  Qair  Townalvpa. 

aecondary 

noftattainmerH. 

Freeburg.    Lebanon.    OFal- 

Secorvlary  nonattainmeni 

lon.  and  SmitWon  To«»n- 

to  altawimerc 

shtps. 

15  Tazawett  County: 

FondiiK     and     Groveland 

TownaNpa. 

aactindanr 

nonattainrT>enl 

AH  secondary  nonattainment 

townships  except  Cinoit»- 

to  attainment. 

nati.    Elm    Grove.    Pekm. 

Morton,   and   Washingtoo 

Townships. 

18.  Will  County: 

Florenca.    Franklon    Green 

Da 

Qvdan.   Homer,    Manhat- 

ten.  Peotone,  and  W«ob 

Townships. 

AttMvnent  10  aacondMy 

nnv  'wk     '  w.. ' '"    T^  ..................... 

nonattainment 

17    Woodford  0»*»r  AH  aeo- 

ondary    nonattaimnec*    toam- 

loaltainmanL 

ships 

USEPA  is  rejecting  Illinois'  request  to 
change  the  TSP  designations  of  parts  of 
following  counties: 

1.  Cook  County:  Lyons  and  Calumet 
Townships. 

2.  DuPage  County:  Addison  Township. 

3.  Kendall  County:  Little  Rock 
Township. 

4.  Rock  Island  County:  South  Rock 
Island  and  South  Moline  Townships. 

5.  Will  County:  DuPage  and  Lockport 
Town.ships. 

USEPA  is  withdrawing  its  proposed 
rejection  of  the  State's  requested 
redesignations  of  LaSalle  Township, 
LaSalle  County,  and  Joliet  Township. 
Will  County.  lEPA  has  withdrawn  thwr 
original  request  for  redesignation  of 
these  two  townships,  because  of 
monitored  violations  of  the  TSP  NAAQS 
that  have  occured  in  these  two  areas.  In 
addition,  lEPA  has  requested  that 
USEPA  revise  the  TSP  attainment  status 
designations  of  Chouteau  Township. 
Madison  County,  and  Derinda 
Township,  Jo  Daviess  County.  USEPA 
will  address  the  redesignation  of  these 
two  areas  in  a  forthcoming  notice  of 
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proposed  rulemaking.  USEPA  will 
address  the  redesignation  of  South 
Moline  Township.  Rock  Island  County, 
in  the  same  notice.  The  redesignation  of 
this  Township  was  rejected  in  today's 
rulemaking  because  lEPA  changed  their 
original  request,  requiring  reproposal  of 
the  action. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  12, 1985.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

Lists  of  Subjects  in  40  CFR  Part  81 

Intergovernmental  relations.  Air 
pollution  control.  National  parks. 
Wilderness  areas. 

(Sec.  107(d)  of  the  Act.  as  amended  (42  U.S.C. 
7404). 

Datnd:  December  3. 19&4. 
WiUiajn  D.  Ruckeisbaus, 
Administrator. 

PART  81— DESIGNATIONS  OF  AREAS 
FOR  AIR  QUALITY  PLANNING 
PURPOSES— ILUNOIS 

Part  81  of  Chapter  1.  Tide  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


§•1.314    [AiiMndod] 

1.  Section  81.314 — Illinois,  the 
attainment  status  designation  table  for 
Total  Suspended  Particulates  (TSP),  is 
amended  by  revising  the  designations 
for  the  following  counties: 

iLUNOtS— TSP 


OasgnsMd 
ataas 

Doaanot 

maai 

pnmaiy 

Doaanol 

mat 
aacon^ 

Cannot 
ba 

ruiiima 

Banar 

nuaont 
stand- 
ante 

AOCnSS: 

Knn  CouKy.. 

Counir 

HoM. 

KKliapoo... 
Lmastona.. 

Paon«..I"" 
FMt- 

•oodt. 
Alotwr 

lonm- 

sr«(». 
Jatmta 
County: 
OncamMi  . 
ElmGRM*.. 
FonduJac... 
Gromand. 
Morton...... 

PMon. 

WaaninQ- 
ton. 

X 
X 

X 
X 
X 
X 

X 
X 
X 
X 
X 
X 
X 

X 

X 

iLUNOis— TSP— Continued 


Deagnatad 
araas 

Doaanol 
pnmaiy 

Oeaanot 

iiiaai 

tacoMt- 

Cannot 

ba 
daanfiad 

BstMr 

man 

national 

ttand- 

aids 

AHodtar 

tolMV 

Woodtafd 

County. 

X 
X 

AOCB67 
Cook 
County: 


CicaiO 

EwanMon.. 

Hanonar... 
HydaPirii 

Lake. 

Lamont 

Lyona 

NawTnar 
Norm 

Stcknay 
Norm 

Towa 
OahPnti.. 
Onand 


Sclmm- 
burg. 

Soum 

Sbckney 
Soum 
Town. 


Waat 

TOIMV 

Worm 


DuPag* 

County: 
Addison.. 


Grand. 


Yor* 

Kankaka* 
County: 


Pilot.. 


County: 
una  Rock 


LafcaCowKy 

WM  County 

Cltanna- 


Creta 

OuPago.. 


Lockport.. 


Lanox. 
Pla«i«aM 
Troy 


iLLiNOtS— TSP— Ck>ntinued 


Oe«gnaled 
aiaas 

Ooetnol 

fnoat 

pnmaiy 

Does  not 

meat 
sacond- 

•y 

Cannot 

be 
dassrfied 

BelMr 

man 

national 

stand- 
ards 

MoHhm 
lonrn- 
shpa. 

Grundy 
County: 
AtoiSabld.... 

Mome 

Aiiomw 
•owv 

Kana 
Counir 

Aurora.- 

Elan. 

X 
X 

X 
X 

X 
X 

Alomar 
town' 

shos. 
McHany 
County 

X 
X 

ACX:R6»: 


County 

Rock  Island 

County: 


Rock 

IsM 

Soum 

Mot 

Soum 

Rock 
Island. 
All  other 
lowrv 

SINPS. 

Whiteside 
County: 

Clyds 

Cotoma.... 
Genaaaa. 
Hopkina... 

MuiTI* 

Jordan 

Lyndon... 
MoriUiNM- 

ency. 
Mount 

Plaaa- 

ant 
«>iophets- 

town. 
Sterling.... 
Another 

towv 

ships. 
Cairoll 

County. 
Mercer 
Counly. 
AQCH  7a 
Monroe 
County: 
T1M- 

R10W. 
T1N- 

R11W 
TtS- 

R10W. 
Another 

lowrv 

sh«s. 
Madison 
County 
Alhambra 
Edwanls- 

Grarale 
Crty. 

Hamel 

Helw 
Jant 
Leel 
Mam 
Nameoki 


X  X 

X  X 

X  X 

X 

X  X 

X  X 

X 
X 
X 
X 
X 
X 
X 
X 

X 

X 
X 

X 
X 

X 

X  X 

X  X 


ILLII 


Designated 
areas 


New 
Douglas. 

Okve 

Orriph- 
ghenl 

PmOak 

Saline 

St  Jacob .. 

Venice 

Wood 
River. 

All  ottier 
town- 
ships. 
SI  Clair 

County: 

CaseyviWe.. 

Engel- 
mann. 

Fayette- 
viile 

Freeburg ... 

Let>anon  ... 

Leruburg... 

Manssa 

Mascou- 
lah 

MDIstadl 

New 
Athens. 

OFallon ... 

Praihedu- 
long 

Shiloh 
Valley 

Smrthton... 

St.  Ctair 

Stookey  ... 

Another 
town- 
ships 
Bond 

County 
Clinton 

County 
Randolph 

County 
Washington 

County. 
AOCR  71: 
Bureau 

County. 
LaSaHe 

County: 

Deer  Park. 

Dimmick... 

LaSalle 

Peru 

Utica 

Wattham... 


towrt- 

ships 
Lee  County... 
Putnam 

County 
Marshall 

County. 
Stark  County . 

AQCfl  73: 
OeKalb 

County 
Stephenson 

County. 
Winnebago 

County 
Boone 

County 
Ogle  County.. 

AOCR  75; 

Adams 
County 

Macon 
County: 
Decatur 
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Designated 
areas 


Oougia*. 

Owe 

Omph- 

gheot. 

Pin  Oak 

Salme 

St  Jacob 

Venice 

Wood 

Rivef. 
All  ottier 

town- 
ships. 
SI  Oav 
County: 
CaseyviNe.. 
Enget- 

mann. 
Fayette- 

viiie. 
Freeburg ... 
Letwnon.... 
Lenzburg... 

Manssa 

Wascou- 

tab 

Miiistadt 

New 

Atbena. 
OFaMon... 
Pramedu- 

tong. 
Shitob 

VaNey. 
Smithton... 

St  Clait 

Stookey .... 
Ml  ottier 

town- 

SlDpS 

Bond 

County 
Otnlon 

County 
Randolph 

County. 
Was^nnglon 

County. 
AOCn  71: 
Bureau 

County. 
LaSalle 

County 

Deer  Park.. 

Dimmick .... 

LaSalla 

Peru 

Utica 

Waltham.... 

All  ott>er 

towrv 

ships 

Lee  County... 

Putnam 

County, 
t^arshan 

County. 
Slark  County 

AOCR  73: 
DeKalb 

County. 
Stephenson 

County. 
Winnebago 

County 
Boone 

County. 
Ogte  County. 

AOCR  75: 

Adams 
County 

Macon 
County: 
Decatur 


Does  not 

meet 

pranvy 


Does  not 

meet 
second- 


Cannot 
be 

classified 


Better 

than 

national 

stand- 
ards 
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Designated 

Does  not 
meet 

Does  not 
meet 

Cannot 
be 

Better 

than 

national 

areas 

primaiy 

•n' 

classified 

stand- 
ards 

Hickory 

X 

PtoM. 

Another 

X 

towtv 

ships 

Menard 

County: 

Peters- 

X 

burg 

Eaat 

Pelara- 

X 

burg 

f«>nh. 

PMW*- 

X 

burg 

Souttt. 

AMOUmi 

X 

tOIMV 

ships. 

Sangamon 

County: 

SpringfieM.. 

X 

Another 

X 

town- 

ships. 

Brown 

X 

County. 

Calhoun 

X 

County. 

Cass  County.. 

X 

Christian 

X 

Courtly. 

Greene 

X 

County. 

Jersey 

X 

County 

Logan 

X 

County. 

Macoupin 

X 

County 

Montgomery 

X 

County. 

Morgan 

X 

County. 

Pike  County... 

X 

Schuyler 

X 

County. 

Scott  County 

X 

|FR  Doc.  85-594  Filed  1-10-85:  6:45  am] 
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40  CFR  Part  271 

[SW-6-FRL-2756-5] 

Arkansas;  Decision  on  Final 
Authorization  of  State  Hazardous 
Waste  Management  Program 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  final  determination  on 

Arkansas'  application  for  Tmal 

authorization. 

summary:  Arkansas  has  applied  for 
Final  Authorization  under  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  The  Environmental  Protection 
Agency  (EPA)  has  reviewed  Arkansas' 
application  and  has  reached  a  final 
determination  that  Arkansas' 
Hazardous  Waste  Program  satisfies  all 
of  the  requirements  necessary  for  Final 
Authorization.  Thus,  EPA  is  granting 


Final  Authorization  to  the  State  to 

operate  its  program. 

effective  date:  Final  Authorization  for 

Arkansas,  for  purposes  of  judicial 

review,  shall  be  effective  January  25. 

1985. 

FOR  FURTHER  INFORMATION  CONTACT 

H.J.  Parr,  State  Programs  Section  (SAW- 
HP),  Hazardous  Materials  Branch,  U.S. 
Environmental  Protection  Agency. 
Region  VI,  1201  Elm  St.,  Dallas,  Texas 
75270,  (214)  767-2645. 
SUPPLEMENTARY  INFORMATION:  Section 
3006(b)  of  RCRA  allows  the  EPA  to 
authorize  State  hazardous  waste 
management  programs  to  operate  in  the 
state  in  lieu  of  the  Federal  program.  To 
qualify  for  Final  Authorization,  a  State's 
program  must  (1)  be  "equivalent"  to  the 
Federal  program,  (2)  be  consistent  with 
the  Federal  program  and  other 
authorized  state  programs  and  (3) 
provide  for  adequate  enforcement 
(Section  3006(b)  of  RCRA,  42  U.S.C. 
6226(b)). 

On  July  18. 1984,  Arkansas  submitted 
a  complete  application  to  obtain  Final 
Authorization  to  administer  a  RCRA 
program.  On  October  12, 1984.  EPA 
published  a  tentative  decision 
announcing  its  intent  to  grant  Arkansas 
Final  Authorization.  Further  background 
on  the  tentative  decision  appears  at  49 
FR  40055,  October  12, 1984. 

Along  with  the  tentative 
determination,  EPA  announced  the 
availability  of  the  State's  application  for 
public  review  and  comment  and  the 
date  of  a  public  hearing  on  the 
application  and  EPA's  tentative 
determination.  The  public  hearing  was 
held  on  November  13, 1984,  at  7:00  p.m. 
in  Little  Rock,  Arkansas. 

The  State  of  Arkansas  received  Phase 
I,  Interim  Authorization  on  November 
19, 1980,  Phase  II.  Components  A  and  B 
Interim  Authorization  on  April  19. 1982. 
and  Component  C  of  Phase  II  Interim 
Authorization  on  January  24. 1984. 
Therefore,  there  will  be  no  change  in  the 
status  of  permits  or  permitting  authority 
on  the  effective  date  of  this  Final 
Determination. 

Arkansas  is  not  authorized  by  the 
Federal  government  to  operate  the 
RCRA  program  on  Indian  Lands  and  this 
authority  will  remain  with  EPA. 

Responsiveness  Summary 

In  addition  to  the  Federal  Register 

notice  of  tentative  determination  cited 
above,  EPA  publicized  the  notice  of 
determination,  the  availability  of  the 
State's  application  for  review  and 
comment,  and  the  public  hearing  by 
providing  for  publication  of  the  notice  in 
enough  newspapers  of  general 
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circulalion  to  ensure  State  wide 
coverage  and  by  mailing  notices  to 
persons  on  Ihe  Slate  and  EPA  mailing 
lists.  Approximately  one  jl)  wi>ek  prior 
to  the  hearing  EPA  mailed  a  fuilow-up 
notice  to  Ihe  major  news  media  outlets 
in  the  State. 

By  the  close  of  the  public  comment 
period.  EPA  received  comments  from  six 
|6)  persons  on  the  Tentative  Decision  to 
grant  Final  Authorization  to  Arkansas. 
Comments  are  summarized  and 
responded  to  below.  The  comments  are 
grouped,  to  the  extent  possible, 
according  to  common  areas  for  ease  of 
response.  This  grouping  is  not  meant  to 
indicate  any  special  significance  or  lack 
of  significance  of  any  comment.  All 
comments  have  been  carefully 
considered  in  reaching  the  decision  to 
grant  Final  Authorization  to  the  State  of 
Arkansas. 

1.  Comment:  One  commenler  stated 
that  the  current  hazardous  waste 
regulations  in  Arkansas  will  not  protect 
the  interests  of  the  people  of  Arkansas. 
The  commcnter  suggests  that  more 
resources  are  needed  for  the  Arkansas 
program  and  that  a  more  comprehensive 
plan  of  action  is  required.  Such  a 
regulatory  scheme  would  include, 
among  other  things,  waste  rediiition 
with  a  goal  of  zero  discharge  by  1990, 
nn-site  deloxincation.  waste  exchange, 
not  allowing  any  exemptions  from  full 
regulations,  and  prohibiting  the 
landfllling  of  hazardous  waste  in 
Arkansas. 

Response:  As  discussed  earlier  in  this 
notice.  EPA's  decision  to  grant  Final 
Authorization  is  based  on  the  statutory 
requirements  found  in  Sections  3006(b) 
and  7004  of  RCRA  as  enacted  by  the 
Congress.  EPA  has  reviewed  the 
Arkansas  program  and  has  found  that  it 
meets  those  requirements,  including 
sufficient  resources  for  its  operation. 

EPA  recognizes  that  the  standards  set 
out  in  the  federal  regulations  may  be 
supplemented  by  state  requirements  in 
order  to  provide  the  program  desired  by 
the  state.  Section  3009  of  RCRA  does 
allow  for  Slate  programs  to  be  more 
stringent  than  the  federal  program,  if 
consistent  with  the  federal  scheme.  All 
of  the  suggestions  of  the  commenfer 
encouraging  stricter  regulations  have 
merit  and  deserve  to  be  considered  by 
the  state.  They  are,  however,  not  a 
consideration  in  the  RCRA  authorization 
process;  EPA  cannot  deny  authorization 
because  the  state  has  not  implemented  a 
more  stringent  program  than  EPA 
requires. 

2.  Comment:  Two  commenfers 
expressed  concern  that  the  hazardous 
waste  program  in  Arkansas  would  not 
prevent  contamination  of  the 
environment  by  hazardous  wastes.  The 


commenters  were  concerned  that 
hazardous  waste  not  enter  the 
environment  and  cause  pollution  of 
environmental  resourr;cs,  including 
aesthetic  resources  and  water  resourr:es. 
and  that  due  care  be  taken  in  preserving 
Ihe  environment  of  the  State. 

One  of  the  commenters  was  also 
concerned  that  not  enough  resources 
were  being  allocated  in  Arkansas  to 
properly  regulate  hazardous  waste. 

Response:  EPA  appreciates  such 
concerns  and  wishes  to  assure  Ihe 
commenters.  and  all  people  concerned 
with  proper  hazardous  waste 
management,  that  EPA  is  also  concerned 
with  the  preservation  of  Ihe 
environment  and  the  abatement  of 
existing  pollution  problems.  The 
performance  and  technical  standards  for 
the  protection  of  ground  and  surface 
water  resources  from  hazardous  waste 
contamination  are  at  the  core  of  the 
RCRA  program.  EPA  has  reviewed  the 
Arkansas  program  and  found  that  it 
meets  the  applicable  requirements  of  the 
federal  program.  As  noted  above,  part  of 
this  determination  includes  an 
assessment  of  Arkansas'  resources  for 
implementation  of  its  program, 
implementation  of  this  program  in 
Arkansas  should  serve  to  prevent 
pollution  by  hazardous  waste. 

3.  Comment:  Two  commenters 
expressed  support  for  the  Final 
Authorization  of  the  Slate  of  Arkansas' 
hazardous  waste  management  progr-im. 

Response:  EPA  appreciates  these 
comments  and  has  certainly  taken  them, 
along  with  the  other  comments  received, 
into  consideration  in  reaching  a 
decision.  Arkansas  has  demonstrated 
that  the  State  program  meets  the 
requirements  of  Sections  3006  and  7004 
of  RCRA.  the  primary  standards  against 
which  EPA  measures  the  Arkansas 
program  in  reaching  Ihe  decision  to 
grant  Final  Authorization. 

4.  Comment:  One  commenter  stated 
that  the  Arkansas  Department  of 
Pollution  Control  and  Ecology  does  not 
consider  the  comments  of  interested 
persons  when  reaching  a  decision.  The 
commenter  asserts  that  only  industry  in 
the  State  has  input  into  regulatory 
decisions  and  that  the  present 
regulatory  system  allows  too  much  self 
regulation  by  industry. 

Response:  EPA  has  reviewed  the 
public  participation  procedures  the  State 
of  Arkansas  utilizes  in  developing 
regulations,  issuing  permits,  etc.  EP.A 
has  found  that  these  procedures  are 
equivalent  to  the  procedures  EPA  would 
use  in  similar  circumstances.  EPA 
solicits  and  welcomes  details  regarding 
specific  situations  where  the  agency  has 
failed  to  follow  those  procedures  The 
federal  RCRA  hazardous  waste 


regulatory  program  is  a  cradle  to  grave 
system  for  regulating  hazardous  waste. 
This  system,  which  Congress  has  chosen 
to  establish,  involves  compliance, 
reporting,  and  record  keeping  by  the 
regulated  community  and  compliance 
monitoring  and  enforcement  by 
government.  The  Arkansas  program  for 
compliance  and  enforcement  of 
hazardous  waste  laws  and  regulations 
has  been  found  to  meet  the  applicable 
requirements  of  the  federal  program. 
Failure  of  the  State  to  implement  the 
authorized  RCRA  program  in  a  manner 
equivalent  to  the  federal  program  would 
result  in  action  by  EPA  to  withdraw  the 
authorization. 

Decision 

After  reviewing  the  public  comments, 
re  evaluating  the  Stale's  submittal  in 
light  of  those  comments,  and  considering 
the  performance  of  Ihe  State  under 
Interim  .'Authorization,  it  is  my 
conclusion  that  Arkansas'  application 
for  Final  Authorization  meets  all  of  the 
regulatory  and  statutory  requirements 
established  by  RCRA. 

Accordingly,  Arkansas  is  granted 
Final  Authorization  to  operate  its 
hazardous  waste  management  program. 
Subject  to  Ihe  Hazardous  and  Solid 
Waste  Amendments  of  1984  (Pub.  L  98- 
616.  November  8, 1984),  Arkansas  now 
has  responsibility  for  permitting 
treatment,  storage  and  disposal  facilities 
within  its  borders  and  for  carrying  out 
all  other  aspects  of  the  RCRA  program. 
.Arkansas  also  has  primary  enforcement 
responsibility,  although  EPA  retains  the 
right  to  conduct  inspections  under 
section  3007  of  RCRA  and  to  take 
enforcement  actions  under  sections 
1008.  .3013  and  7003  ol  RCRA 

Prior  to  the  [hazardous  and  Solid 
Waste  Amendments  (HSWA)  amending 
RCRA.  a  State  with  final  authorization 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  the  EPA. 
EPA's  regulations  no  longer  applied  in 
the  authorized  State,  and  EPA  could  not 
permits  for  any  facilities  the  State 
;as  a'uthorized  to  permit.  Now, 
however,  under  section  3006(g)  of 
RCRA.  42  U.S.C.  6226(g),  the  new 
requirements  and  prohibitions  imposed 
by  the  HSWA  take  effect  in  authorized 
States  at  the  same  time  as  they  lake 
effect  in  non-authorized  States.  EPA  is 
directed  to  carry  out  those  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  full  or  partial 
permits,  until  the  State  is  granted 
authorization  to  do  so. 

As  a  result  of  the  HSWA,  there  will  be 
a  dual  State/Federal  regulatory  program 
in  Arkansas.  To  the  extent  the 
authorized  State  program  is  unaffected 
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there  will  be 
jry  program 
le 
jnaffected 


liy  IIm'  nSWA.  (he  Sljil<'l>n»j>nim  will 
(ipcr;ili>  in  lifii  of  Ihc  Fiuli'ial  pru^ram. 
KI'A  will  administer  and  enforce  Ihi; 
prohibitions  and  reqiiireaients  of  Ihc 
I ISWA  in  Arkansas  until  Arkansas 
receives  aulhori/atiim  to  do  so.  Among 
other  thing's,  this  will  entail  the  issuance 
of  Kederid  RCRA  permits  for  those  areas 
in  which  the  State  is  not  yet  authorised. 
(Ince  the  Stiile  is  authorized  to 
implement  a  I  ISWA  requirement  or 
prohibition,  the  State  program  in  thai 
area  w  ill  operate  in  lieu  of  the  Federal 
provision.  Until  that  lime  the  Slate  will 
assist  FI'As  implementation  of  the 
I  ISWA  under  a  (Cooperative  Agreement. 

IISWA-related  rcrquiroments  and 
prohibitions  that  are  morejslringent  than 
the  State's  program  apply  in  Arkansas. 
Any  State  requirement  that  is  more 
stringent  than  IISWA  provision  also 
reniiiins  in  effect:  thus,  the  universe  of 
the  more  stringent  provisions  in  the 
authorized  State  progrund  and  the 
1  ISWA  defines  the  applicable 
requirements  in  Arkansjis.  (Arkansas  is 
not  being  authorized  now  for  any 
requirement  implementing  the  USWA.) 

F.PA  will  be  publishing  a  Federal 
Register  notice  that  explains  in  detail 
the  IISWA  anti  its  effect  on  authorized 
Stales.  That  notice  should  be  referred  to 
for  further  information. 

Region  VI  and  Arkansas  are  currently 
rexiewing  the  Memorandum  of 
Agreement  (MOA)  to  revise  it  to 
address  the  requirement*  of  the  HSW' A. 
The  current  MOA  providt^s  that 
Arkansas  stiall  administer  the  RCRA 
program  in  lieu  of  EPA  and  thai  FPA 
shall  not  issue  permits  in  the  State. 
Thus,  it  is  inconsistent  with  the  USWA 
and  will  be  revised  to  reflect  EPA's  and 
Arkansas"  respective  responsibilities 
under  the  new  Federal/State  regulatory 
SI  heme.  (Because  of  the  strict  statutory' 
lime  clock  for  processing  final 
authorization  applications,  the  State  and 
KP.A  did  not  have  ample  lime  to  revise 
the  MOA  before  EPA's  fmal  approval  of 
the  State's  application.) 

Compliance  With  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  Final  Authorization 
from  the  requirements  of  section  3  of 
Executive  Order  12291. 

Ccrtincation  Under  the  Regulator) 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  I'.S.C. 
605(b).  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  entities.  This  authorization 
effectively  suspends  the  npplicability  of 
certain  Federal  regulations  in  favor  of 
Arkansas'  program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 


hazardous  waste  in  Ihc  Slate.  II  does  not 
impose  any  new  burden  on  small 
entities.  This  Final  Uclerminalion 
lh<!refore.  does  not  require  a  regulatory 
flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

I  lazardous  materials.  Indian  lands. 
Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal,  intergovernmental  relations. 
Penalties.  Confidential  business 
information. 

Aullwrily:  This  Finiil  Delerminatinn  is 
issued  under  (he  aulhorily  of  .sections  20U2(a). 
.'HNNi.  Hnd  7004|b|  of  the  Solid  VVhsIc  Dispo.siil 
Acl  iis  iimended.  42  U.S.C.  6912|a).  6926. 
0974  ( I)  I  a  nd  F.PA  di'lega  I  ion  8-7. 

Dated:  December  19. 1984. 
Dick  Whillinjilon. 
lit'yii'nal  Adniiiiistmlor. 
|FR  Doc.  85-857  Filed  1-10-85:  B:45  am] 
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40  CFR  Part  271 
ISW-6-FRL-27S6-4I 

New  Mexico;  Decision  on  Final 
Authorization  of  State  Hazardous 
Waste  Management  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  determination  on 

New  Mexico's  application  for  final 

authorization. 

SUMMARY:  New  Mexico  has  applied  for 
Final  Authorization  under  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  The  Environmental  Protection 
Agency  (EPA)  has  reviewed  New 
Mexico's  application  and  has  reached  a 
final  determination  that  New  Mexico's 
Hazardous  Waste  Program  satisfies  all 
of  the  requirements  necessary  for  Final 
Authorization.  Thus.  EPA  is  granting 
P'inal  Authorization  to  the  State  to 
operate  its  program. 

EFFECTIVE  DATE:  Final  Authorization  for 
New  Mexico,  for  purposes  of  judicial 
review,  shall  be  effective  January  25, 
1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
H.j.  Parr,  State  Programs  Section  (6AW- 
ilP).  Hazardous  Materials  Branch,  U.S. 
Environmental  Protection  Agency, 
Region  VI,  1201  Elm  St..  Dallas,  Texas 
75270  (214)  767-2645. 
SUPPLEMENTARY  INFORMATION:  Section 
3006(b)  of  RCRA  allows  the  EPA  to 
authorize  State  hazardous  waste 
management  programs  to  operate  in  the 
state  in  lieu  of  the  Federal  program.  To 
qualify  for  Final  Authorization,  a  State's 
program  must  (1)  be  "equivalent"  to  the 
Federal  program.  (2)  be  consistent  with 


the  Federal  program  and  other 
authorized  stale  programs  and  (3) 
provide  for  adequate  enforcement 
(Section  3006(b)  of  RCRA.  42  U.S.C. 
6226(b)). 

On  July  26. 1984.  New  Mexico 
submitted  a  complete  application  lo 
obtain  Final  Authorization  to  administer 
a  RCRA  program.  On  October  24, 1984. 
EPA  published  a  tentative  decision 
announcing  its  intent  to  grant  New 
Mexico  Final  Authorization.  Further 
background  on  the  tentative  decision 
appears  at  49  FR  42761,  October  24, 
1984. 

Along  with  the  tentative 
determination.  EPA  announced  Ihc 
availability  of  the  Stale's  application  for 
public  review  and  comment  and  the 
date  of  a  public  hearing  on  the 
application  and  EPA's  tentative 
determination.  The  public  hearing  was 
held  on  November  28, 1984,  at  10:00  a.m. 
in  Albuquerque,  New  Mexico. 

The  Slate  of  New  Mexico  received 
Interim  Authorization  for  Phase  I  and  for 
Phase  II,  Components  A  and  B  on 
September  30, 1983.  New  Mexico  chose 
not  lo  apply  for  Component  C.  Upon 
receiving  Final  Authorization,  New 
Mexico  will  implement  its  program  for 
permitting  land  disposal  facilities. 
Otherwise,  there  will  be  no  change  in 
the  status  of  permits  or  permitting 
authority  on  the  effective  date  of  this 
Final  Determination. 

New  Mexico  is  not  authorized  by  the 
Federal  government  to  operate  the 
RCRA  program  on  Indian  Lands  and  this 
authority  will  remain  with  EPA. 

Responsiveness  Summary 

In  addition  lo  the  Federal  Register 
notice  of  tentative  delerminalion  cited 
above,  EPA  publicized  the  notice  of 
determination,  the  availability  of  the 
Slate's  application  for  review  and 
comment,  and  the  public  hearing  by 
providing  for  publication  of  the  notice  in 
enough  newspapers  of  general 
circulation  to  ensure  Stale  wide 
coverage  and  by  mailing  notices  to 
persons  on  the  Slate  and  EPA  mailing 
lists.  Approximately  one  (1)  week  prior 
to  the  hearing  EPA  mailed  a  follow-up 
notice  to  the  major  media  outlets  in  the 
Slate. 

EPA  received  comments  from  three  (3) 
persons  on  the  Tentative  Decision  to 
grant  Final  Authorization  lo  New 
Mexico.  Comments  are  summarized  and 
responded  to  below.  The  comments  are 
grouped,  to  the  extent  possible, 
according  lo  common  areas  for  ease  of 
response.  This  grouping  is  not  meant  to 
indicate  any  special  signficance  or  lack 
of  significance  of  any  comment.  All 
comments  have  been  carefully 
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considered  in  reaching  the  decision  to 
grant  Final  Authorization  to  the  State  of 
New  Mexico. 

1.  Comment:  One  commenter 
maintains  that  the  Govemntent  of  the 
United  States  must  keep  direct  control 
over  the  Hazardous  Waste  Program.  The 
commenter  asserts  that  it  is  not  suitable 
to  let  the  State  of  New  Mexico  or  any 
other  state  take  control  of  the  program. 
even  if  a  state  proves  to  be  a  capable 
agency. 

Response:  Section  3006  of  RCRA 
requires  EPA  to  grant  Final 
Authorization  to  the  states  if  they  meet 
the  requirements  of  RCRA.  While  EPA 
appreciates  the  concern  of  the 
commenter,  EPA  has  the  obligation 
under  federal  law  to  grant  the 
authorization  if  the  state  demonstrates 
compliance  with  RCRA. 

2.  Comment:  Two  commenters  support 
the  authorization  of  the  State's 
Hazardous  Waste  Management 
Program. 

Response:  EPA  appreciates  these 
comments  and  has  certainly  taken  them 
into  consideration  in  reaching  a 
decision.  New  Mexico  has  demonstrated 
that  the  State  program  meets  the 
requirements  of  Sections  3006  and  7004 
of  RCRA.  the  primary  standards  against 
which  EPA  measures  the  New  Mexico 
program  in  reaching  the  decision  to 
grant  Final  Authorization. 

Decision 

After  reviewing  the  public  comments, 
re-evaluating  the  State's  submittal  in 
light  of  those  comments,  and  considering 
the  performance  of  the  State  under 
Interim  Authorization,  it  is  my 
conclusion  that  New  Mexico's 
application  for  Final  Authorization 
meets  all  of  the  regulatory  and  statutory 
requirements  established  by  RCRA. 

Accordingly.  New  Mexico  is  granted 
Final  Authorization  to  operate  its 
hazardous  waste  management  program. 
Subject  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (Pub.  L  98- 
616,  November  8, 1984).  New  Mexico 
now  has  responsibility  for  permitting 
treatment,  storage  and  disposal  facilities 
within  its  borders  and  for  carrying  out 
all  other  aspects  of  the  RCRA  program. 
New  Mexico  also  has  primary 
enforcement  responsibility,  although 
EPA  retains  the  right  to  conduct 
inspections  under  section  3007  of  RCRA 
and  to  take  enforcement  actions  under 
sections  3008.  3013  and  7003  of  RCRA. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  amending 
RCRA.  a  Slate  with  final  authorization 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  the  EP:\. 
EP.A's  regulations  no  longer  applied  in 
thp  authorized  Slate,  and  FPA  could  not 


issue  permits  for  any  facilities  the  State 
was  authorized  to  permit.  Now. 
however,  under  section  3006(g)  of 
RCRA.  42  U.S.C.  6226(g).  the  new 
requirements  and  prohibitions  imposed 
by  the  HSWA  take  effect  in  authorized 
States  at  the  same  time  as  they  take 
effect  in  non-authorized  States.  EPA  is 
directed  to  carry  out  those  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  full  or  partial 
permits,  until  the  State  is  granted 
authorization  to  do  so. 

As  a  result  of  the  HSWA.  there  will  be 
a  dual  State/Federal  regulatory  program 
in  New  Mexico.  To  the  extent  the 
authorized  State  program  is  unaffected 
by  the  HSWA.  the  State  program  will 
operate  in  lieu  of  the  Federal  program. 
EPA  will  administer  and  enforce  the 
prohibitions  and  requirements  of  the 
HSWA  in  New  Mexico  until  New 
Mexico  receives  authorization  to  do  so. 
Among  other  things,  this  will  entail  the 
issuance  of  Federal  RCRA  permits  for 
those  areas  in  which  the  State  is  not  yet 
authorized.  Once  the  State  is  authorized 
to  implement  a  HSWA  requirement  or 
prohibition,  the  State  program  in  that 
area  will  operate  in  lieu  of  the  Federal 
provision.  Until  that  time  the  State  will 
assist  EPA's  implementation  of  the 
HSWA  under  a  Cooperative  Agreement. 

HSWA-related  requirements  and 
prohibitions  that  are  more  stringent  than 
the  State's  program  apply  in  New 
Mexico.  Any  State  requirement  that  is 
more  stringent  than  an  HSWA  provision 
also  remains  in  effect;  thus,  the  universe 
of  the  more  stringent  provisions  in  the 
authorized  State  program  and  the 
HSWA  define  the  applicable 
requirements  in  New  Mexico.  (New 
Mexico  is  not  being  authorized  now  for 
any  requirement  implementing  the 
HSWA.) 

EPA  will  be  publishing  a  Federal 
Register  notice  that  explains  in  detail 
the  HSWA  and  its  effect  on  authorized 
States.  That  notice  should  be  referred  to 
for  further  information. 

Region  VI  and  New  Mexico  are 
currently  reviewing  the  Memorandum  of 
Agreement  (MOA)  to  revise  it  to 
address  the  requirements  of  the  HSWA. 
The  current  MOA  provides  that  New 
Mexico  shall  administer  the  RCR.A 
program  in  lieu  of  EPA  and  that  EP.A 
shall  not  issue  permits  in  the  State. 
Thus,  it  is  inconsistent  with  the  HSWA 
and  will  be  revised  to  reflect  EP.-Xs  and 
New  Mexico's  respective 
responsibilities  under  the  new  Federal/ 
State  regulatory  scheme.  (Because  of  Ihe 
strict  statutory  time  clock  for  processing 
final  authorization  applications,  the 
State  and  EPA  did  not  have  ample  time 
to  revise  the  MOA  before  EF.'X's  final 
approval  of  the  State's  application.) 


Compliance  With  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  Final  Authorization 
from  the  requirements  of  Section  3  of 
E.xecutive  Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  .i  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  entities.  This  authorization 
effectively  suspends  the  applicability  of 
certain  Federal  regulations  in  favor  of 
New  Mexico's  program,  thereby 
eliminating  duplicative  requirements  for 
handlers  of  hazardous  waste  in  the 
State.  It  does  not  impose  any  new 
burden  on  small  entities.  This  Final 
Determination  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subject  in  40  CFR  Part  271 

Hazardous  materials.  Indian  lands. 
Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal.  Intergovernmental  relations. 
Penalties,  Confidential  business 
information. 

Authority:  This  Final  Determination  is 
is.<)ucd  under  the  authority  of  sections  2002(a). 
3006.  and  7004(b)  of  the  Solid  Waste  Disposal 
Act  as  amended  42  U.S.C.  6912(a).  6926. 
69'4(b)  and  EPA  delegation  8-7. 

Dated:  December  19.  1984. 
Dick  Whittington. 
Regional  Administrator. 
|FR  Doc.  85-860  Filed  1-10-85:  8:45  am) 

■ILLINO  CODE  (S<a-50-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  71 

Foreign  Quarantine 

agency:  Centers  for  Disease  Control. 
Public  Health  Service.  HHS. 
action:  Final  rule. 

summary:  This  rule  amends  the 
regulations  in  42  CFR  Part  71  necessary 
to  prevent  the  introduction, 
transmission,  or  spread  of 
communi  .  ble  diseases  from  foreign 
countries  into  the  United  States.  In  1967. 
the  Public  Health  Service  was 
reorganized,  and  the  Quarantine 
Program  was  transferred  to  the  Centers 
for  Disease  Control  (CDC).  Since  the 
transfer,  the  Quarantine  Program  has 
been  modernized  and  streamlined.  The 
regulations  have  been  updated  to  reflect 
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current  concepts  of  disease  surveillance, 
investigation,  and  control. 
EFFECTIVE  DATE:  Fobruarv  11, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Laurence  S.  Farer.  Acting  Director. 
Division  of  Quarantine,  Center  for 
Prevention  Services.  Centers  for  Disease 
Control.  Atlanta,  Ga.  30333,  telephone 
(404)  329-2574.  or  FTS  236-2574. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  implements  revisions  proposed 
in  a  Notice  of  Proposed  Rulemaking 
(NPRM)  published  in  the  Federal 
Register  on  August  9. 1983  (48  PR  36143). 
The  NPRM  provided  a  80-day  comment 
period  scheduled  to  close  on  October  11, 
1983.  To  be  responsive  to  all  groups 
affected  by  the  proposed  regulations,  the 
comment  period  was  subsequently 
extended  an  additional  60  days  ending 
December  11. 1983.  All  comments 
received  were  considered  in  the  final 
rule. 

DiscussioB  of  Comments 

Comments  on  the  proposed  rule  were 
received  from  Federal  and  State 
agencies,  professional  associations, 
private  industry,  the  military,  and 
universities.  A  summary  of  the 
substantive  comments  end  our 
responses  follows.  A  more  complete 
discussion  on  the  provisions  to  which 
most  comments  were  directed  appears 
in  the  preamble  of  the  NPRM. 

Comment — Comments  were  received 
from  24  sources  on  the  proposed 
elimination  of  restrictions  on  the 
importation  of  psittacine  birds.  The 
majority  ofcommenterl  opposed  the 
elimination  of  these  restrictions,  citing 
public  health  risks,  ocrupational  health 
risks  to  poultry  workers,  and  threats  to 
domestic  poultry  flocks. 

Response — Psittacosis  in  humans  is  a 
disease  which  is  easily  managed  and 
treated,  and  is  rarely  transmitted 
person-to-person.  The  Depiirtnifint 
acknowledges  that  psittacosis 
constitutes  a  health  risk  for  the 
relatively  small  populalion  engaged  in 
commerce  or  ownership  of  cage  and 
aviary  birds  and  will  continue  to 
monitor  the  occurrence  of  psittacosis  in 
this  susceptible  subpopulation.  The 
Department  further  acknowledges  the 
importance  of  measur«s  to  assure  that 
infected  birds  do  not  enter  into 
commerce  and  that  uniform  procedures 
of  testing,  treating,  and  identifying  cage 
iind  aviary  birds  are  established  and 
applied  within  the  industry.  However. 
the;  low  incidence  of  piitlacosis  among 
the  '^v.nuTn\  population  dons  not  warrant 
(luarantine  restrictions  on  the 
im;.i)rlalion  of  psittacine  birds. 

I  he  U.S.  Department  of  Agrii;ullure 
fl'SlJA)  has  quarantii*  |urisdiction  over 


all  imported  birds  to  protect  domestic 
flocks  against  communicable  diseases. 
USDA  regulations  (9  CFR  92.11)  require 
chlortetracycline  prophylactic  treatment 
of  imported  psittacine  birds.  In 
accordance  with  discussions  held  early 
this  year  between  HHS  and  USDA 
officials,  the  Department  will  continue 
to  endorse  this  antimicrobial  therapy  for 
imported  birds  in  quarantine,  as 
required  by  USDA  regulations,  and  will 
further  recommend  that  industry  or 
individual  bird  owners  continue  the 
treatment  for  15  additional  days.  The 
Department  will  provide  the  USDA  with 
advisory  notices  on  the  potential  health 
risk  to  importers.  These  notices  will  be 
given  to  importers  at  the  time  their  birds 
are  released  from  the  quarantine 
facility. 

Comment — Comments  were  received 
from  an  officer  of  the  U.S.  Navy  (USN) 
on  the  proposed  changes  regarding 
Deratting/Deratting  Exemption 
Certificates.  The  commenter 
recommended  that  current  Deratting/ 
Deratting  Exemption  Certificate 
requirements  for  ships  entering  U.S. 
ports  not  be  changed.  The  commenter 
indicated  that  since  some  foreign  ports 
continue  to  require  the  certificates, 
eliminating  the  requirement  for  U.S. 
ports  may  lead  to  confusion. 

Response — Although  the  certificate 
will  no  longer  be  required  for  ships 
entering  U.S.  ports  as  explained  in  the 
preamble  of  the  NPRM,  CDC  will 
continue  to  perform  rodent  infestation 
inspections  and  to  issue  Deratting/ 
Deratting  Exemption  Certificates,  on 
request,  to  those  ships  which  require  the 
certificates  for  international  itineraries. 
As  explained  in  the  preamble  of  the 
NPRM,  the  inspections  and  issuance  of 
certificates  will  continue  since  some 
nations  still  require  them  and  since  the 
International  Health  Regulations  require 
each  health  administration  to  provide 
the  service.  This  response  has  been 
discussed  with  officials  of  the  USN  and 
they  have  accepted  our  position. 

Comment — Comments  were  received 
from  one  source  on  the  restrictions  on 
importation  of  nonhuman  primates.  The 
commenter  suggested  that  the  definition 
of  "exhibition  purpose"  is  ambiguous  in 
that  more  specific  criteria  for 
"reasonable  vacation  and  retraining 
periods"  are  not  provided.  The 
commenter  also  pointed  out  that  no 
provisions  for  "travel  time"  or  'sick 
leave"  were  included  in  the  definition. 

Response — The  definition  of 
"exhibition  purpose"  was  proposed  in 
the  NPRM  for  clarification  and  is  stated 
as  explicitly  as  circumstances  will 
permit.  In  general,  a  prospective 
importer  must  provide  evidence  which 
reasonably  demonstrates  that 


nonhuman  primates  will  be  used  solely 
for  one  of  the  purposes  sjjecified  in  the 
regulations. 

Comment — ^The  same  commenter 
opposed  the  provision  requiring  that  live 
nonhuman  primates  may  be  imported 
into  the  United  States  and  sold,  resold, 
or  otherwise  distributed  only  for  bona 
fide  scientific,  educafional,  or  exhibition 
purposes.  The  commenter  stated  that  no 
justification  had  been  presented  for  this 
restriction  and  suggested  further  that  a 
provision  should  be  made  to  permit  an 
individual  to  import  a  nonhuman 
primate  as  a  "companion  animal." 

Response — ^The  existing  regulations 
were  proposed  on  March  14, 1975  (40  FR 
11887).  The  1975  NPRM  included  a 
provision  for  the  importation  of 
nonhuman  primates  for  "personal  use." 
Commenters  opposed  the  1975  provision 
because  it  was  not  consistent  with  the 
regulations  as  a  whole,  would  be 
difficult  to  enforce,  and  would  be 
subject  to  abuse.  Lengthy 
documentation  of  the  public  health 
hazards  associated  with  nonhuman 
primates  and  public  comment  regarding 
the  proposed  rulemaking  were  cited  in 
the  final  rule  published  on  August  11, 
1975  (40  FR  33661)  in  which  the  waiver 
provision  was  omitted.  Section  71.53(h) 
of  the  NPRM  published  on  August  8, 
1983  (48  FR  36143)  included  a  provision 
for  waiver  of  the  restrictions  "under 
exceptional  circumstances."  Since  the 
rationale  for  the  1975  final  rule  (which 
eliminated  waivers)  remains  valid, 
§  71.53(h)  of  the  NPRM  of  August  8, 
1983.  has  been  omitted  in  this  final  rule, 
and  subsequent  subsections  have  been 
relettered. 

Comment — Comments  were  received 
from  two  sources  on  the  proposed 
changes  to  the  list  of  communicable 
diseases  for  which  the  Director,  CDC. 
may  apprehend,  detain,  isolate,  and/or 
conditionally  release  individuals,  or 
order  disinfection  and/or  disinfestation, 
to  prevent  the  introduction, 
transmission,  or  spread  of  the  diseases. 
One  commenter  proposed  including 
dengue,  while  the  other  commenter 
proposed  deleting  cholera,  infectious 
tuberculosis,  and  yellow  fever. 

Response— Section  361(b)  of  the  PHS 
Act  (42  U.S.C.  264(b))  provides  that  a  list 
of  communicable  diseases  for  which 
individuals  may  be  apprehended, 
detained,  or  conditionally  released  be 
specified  by  Executive  Order  of  the 
President  upon  the  recommendation  of 
the  National  Advisory  Health  Council 
and  the  Assistant  Secretary  for  Health. 
In  accordance  with  this  provision,  the 
National  Advisory  Health  Council  and 
the  Assistant  Secretary  for  Health 
reviewed  the  list  of  diseases,  as 
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explained  in  the  preamble  of  tht!  NPRM. 
and  after  lengthy  review  and 
deliberation,  recommended  the  revised 
list  of  diseases.  Subsequently.  Executive 
Order  12452.  updating  the  list  of 
communicable  diseases  specified  in 
Executive  Order  11070,  issued  December 
12. 1962.  was  issued  on  December  22. 
1983  (48  FR  56927).  Section  71.32(b)  of 
this  final  rule  is  now  consistent  with  the 
list  conlained  in  Executive  Order  12452. 

Comment — Comments  were  received 
from  three  sources  on  the  requirements 
regarding  reporting  the  occurrence  of 
any  death  or  ill  person  on  board  a  ship. 
One  commenter  suggested  that  the 
penalty  for  not  reporting  the  occurrence 
of  any  death  or  illiness  on  board  ships 
be  increased  and  enforced. 

Response — The  penalty  as  prescribed 
in  section  368(a)  of  the  PHS  Act  (42 
U.S.C.  271(a))  is  considered  adequate. 
Ihe  shipping  industry's  history  of 
compliance  with  reporting  requirements 
has  not  demonstrated  a  need  for  an 
increased  penalty. 

Comment — One  commenter  opposed 
reporting  requirements  for  passenger 
ships  on  the  assumption  that  it  should 
be  the  professional  responsibility  of  the 
ship's  physician  to  voluntarily  report 
any  communicable  disease.  Another 
commenter  objected  to  the  specific 
diarrhea  reporting  requirements  for 
passenger  ships  as  being  redundant, 
burdensome,  impractical,  and  unfair  in 
singling  out  passenger  ships.  This 
commenter  objected  to  the  definition  of 
"ill  person"  as  used  in  these 
requirements. 

Response — The  specific  requirement 
for  reporting  diarrhea  is  to  enable  the 
CDC  to  identify  outbreaks  of 
gastrointestinal  disease  of  potentially 
serious  nature.  Under  existing 
regulations,  there  is  no  requirement  for  a 
negative  report  when  there  are  no  cases 
of  illness  on  board.  The  lack  of  a  report 
could  be  the  result  of  absence  of  cases, 
but  also  of  failure  to  report,  or  technical 
communications  problems  between  the 
ship  and  the  quarantine  station. 
Passenger  ships  are  unique  in  having  a 
large  aggregation  of  people  in  a 
relatively  isolated  situation,  in  being  the 
passengers'  only  source  of  food  and 
water,  and  in  having  limited  medical 
facilities.  Cruise  passengers  may  eat 
dozens  of  meals  prepared  in  the  same 
kitchen  by  the  same  staff,  and  may  be 
exposed  to  drinking  water  taken  on 
board  at  various  ports  of  call,  thus 
increasing  their  chances  of  being 
exposed  to  a  source  of  gastrointestinal 
illness.  Because  of  a  large  number  of 
serious  gastrointestinal  disease 
outbreaks  on  passenger  ships  in  the 
early  1970's,  the  CDC  initiated  a 
passenger  ship  diarrhea  surveillance 


system  in  1974.  All  passenger  cruise 
ships  were  asked  to  report  the  number 
of  cases  of  diarrhea  in  passengers  and 
crew  (including  zero)  prior  to  the 
termination  of  each  cruise.  The 
definition  of  an  "ill  person"  in  the  NPRM 
corresponds  to  the  definition  of  diarrhea 
which  has  been  accepted  by  the 
industry  and  used  in  this  surveillance 
system  since  1974.  The  specific  reporting 
measures  for  diarrheal  illness,  including 
negative  reports,  were  and  are 
considered  necessary  so  that  the 
Director.  CDC,  can  be  informed  of 
gastrointestinal  disease  outbreaks  in 
time  to  organize  and  conduct 
epidemiological  investigations,  or  to 
follow  up  in  the  event  no  report  is 
received. 

Comment — One  commenter, 
representing  a  group  of  international 
passenger  ship  companies,  offered 
extensive  comments  concerning  carrier 
inspection,  detention,  and  remedial 
action.  The  commenter  stated  that 
provisions  for  inspection  under 
proposed  §  71.31(a)  are  not  supported  by 
enabling  legislation,  that  the  scope  of 
disease  control  power  authorized  by 
section  361(a)  of  the  PHS  Act  is  limited 
to  situations  that  threaten  the  spread  of 
dangerous  disease,  and  that  provisions 
for  detention  and  remedial  action  under 
proposed  S  71.31(b)  and  S  71.32(c)  may 
exceed  the  statutory  scope  of  authority. 
The  commenter  further  stated  that  the 
provisions  for  inspection,  detention,  and 
remedial  action  under  proposed 
§  71.31(a).  §  71.31(b).  and  S  71.32(c)  are 
not  clearly  defined,  and  that  the 
provisions  apply  quarantine  powers  for 
the  control  of  "minor  gastrointestinal 
illnesses."  representing  an  unsound  and 
costly  expansion  of  regulatory 
standards  bearing  no  reasonable 
relationship  to  significant  health  risks  or 
benefits,  are  contrary  to  the  mandate  of 
Executive  Order  12291  of  February  17. 
1981  (46  FR  13193).  and  the  Regulatory 
Policy  Guidelines  issued  by  the  Office  of 
Management  and  Budget  to  help 
implement  the  Executive  Order.  The 
commenter  specifically  suggested  that 
S  71.31(b)  and  S  71.32)c)  be  altered  by 
adding  the  four  words  "into  the  United 
States"  after  "communicable  disease." 
and  that  an  additional  subsection  to 
§71.31  be  added  as  follows: 

(c)  A  carrier  shall  not  be  required  to 
undergo  a  quarantine  inspection  under 
S  71.31(a).  shall  not  be  detained  under 
§  71.31(b).  and  shall  not  be  required  to 
undergo  any  measures  listed  in 
S  71.32(c).  on  the  basis  of  reported 
episodes  of  shipboard  diarrhea,  unless 
the  Director  has  reasonable  belief  that 
shipboard  conditions  create  a  significant 
risk  of  spread  of  a  serious  diarrheal 
disorder  into  the  United  States. 


Response — The  regulatory  language 
proposed  by  the  commenter  is 
considered  to  be  unnecessary.  The 
scope  of  the  regulations  is  stated  in 
S  71.1(a).  The  suggested  addition  to 
§  71.31  would  place  unrealistic 
restraints  on  the  Director.  The  Director 
does  not  intend  to  impose  disruptions  or 
burdens  without  cause  but  must  be  able 
to  determine  if  a  threat  of  introduction, 
transmission,  or  spread  of 
communicable  disease  exists.  Sections 
71.31  (a)  and  (b)  and  71.32(c)  provide  for 
measures  necessary  to  make  this 
determination.  However,  an  editorial 
change  has  been  made  in  §  71.31(a)  to 
clarify  that  the  Director  retains 
discretion  to  inspect  or  not.  as 
conditions  warrant. 

The  Department  does  not  believe  that 
these  provisions  for  inspection, 
detention,  and  remedial  action  represent 
a  significant  expansion  of  regulatory 
standards.  The  Department  has 
considerably  reduced  burdensome 
requirements  on  incoming  vessels  from 
foreign  areas.  Before  1969.  every  arriving 
ship  and  aircraft,  including  passengers 
and  crew,  was  inspected.  Since  then,  the 
Department  has  modernized  and 
streamlined  quarantine  activities, 
resulting  in  benefit  to  the  traveling 
public  by  expediting  incomingtraffic 
from  foreign  areas.  The  purpose  of  these 
amendments  is  primarily  to  update  the 
regulations  in  this  part  by  incorporating 
the  new  concepts  and  procedures  to 
which  the  passenger  ship  industry  has 
largely  acceded  since  1974.  The 
legislative  mandate  requires  the 
Department  to  promulgate  regulatory 
provisions  necessary  to  control  the 
introduction  of  communicable  diseases 
from  foreign  countries.  The  Department 
disagrees  with  the  comment  that  the 
proposed  regulations  apply  quarantine 
povtwrs  for  the  control  of  'minor 
shipsoard  illness."  These  Regulations, 
including  the  modification  of 
requirements  for  reporting  of  diarrheal 
illness,  are  intended  to  provide  for 
measures  necessary  to  identify  and 
control  a  potential  public  health  threat. 

The  regulations  are  based  on 
legislative  authority  in  sees.  361  through 
369  of  the  PHS  Act.  The  language  used 
in  these  sections  is  broad  and  confers 
authority  to  make  and  enforce  such 
regulations  as  are  necessary  to  carry  out 
the  legislative  purposes  of  preventing 
the  introduction,  transmission,  or  spread 
of  communicable  diseases  from  foreign 
countries  into  the  United  States  or 
possessions,  or  from  one  State  or 
possession  into  ^ny  other  State  or 
possession.  The  Act  refers  to 
"communicable  diseases."  not 
categorized  as  major  or  minor,  and  does 
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not  refer  to  any  specific  disi^ases. 
Section  366(c)  of  the  PUS  Act  (42  U.S.C. 
269(c))  confers  the  authority  to  prescribe 
regulations  applicable  to  vessels  in 
particular,  for  the  purpose  of  preventing 
the  introduction  into  the  States  or 
possessions  of  the  United  States  olany 
communicable  disease  by  securing  the 
best  sanitary  condition  of  such  vessels, 
their  cargoes,  passengers,  and  crews.  In 
this  context,  the  Department  believes 
the  provisions  for  carrier  inspection, 
detention,  and  remedial  action  arc 
clearly  supported  by  the  enabling 
legislation  (PHS  Act)  and  is  within  the 
statutory  scope  of  authority. 

After  consideration  of  all  the 
comments  received,  the  only  change 
made  in  the  fmal  rule,  other  than 
editorial  changes,  is  the  deletion  of  the 
provision  for  waiving  restrictions  on 
importation  of  nonhuman  primates 
under  exceptional  circumstances,  as 
discussed  above. 

This  rule  is  primarily  a  clarification  of 
procedures  and  practices  currently  in 
use  by  CDC.  The  revised  procedures 
have  efficiently  and  effectively  met  the 
objectives  and  missioa  of  the 
Quarantine  F*rogram.  Since  for  the  most 
part  common  practice  is  in  accordance 
with  what  the  regulations  provide,  the 
Secretary  has  determined  that  this  rule 
is  not  a  major  rule  under  Executive 
Order  12291.  Further,  because  this  rule 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  a  regulatory  flexibility  analysis 
under  the  Regulatory  Flexibility  Act  of 
1980  is  not  required. 

The  information  collei.tion 
requirements  contained  in  these  final 
regulations  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
section  3507  of  the  Paperwork  Reduction 
Act  of  1980  and  assigned  control 
numbers  as  follows:  Sections  71.21, 
71.33,  71.35,  71.51,  71.52.  and  71.53— 
OMB  control  number  0920-0134. 

List  of  subjects  in  42  CFR  Part  71 

Aircraft.  Airports.  Animals. 
Communicable  diseases.  Harbors. 
Imports.  Pesticides  and  pests.  Public 
Health.  Quarantine.  Vessels. 

Part  71  of  Title  42.  Code  of  Federal 
Regulations,  is  ^mendpd  as  set  forth 
below. 

Dated:  September  5. 1^ 
Edward  N.  Brandt.  |r.. 
Assistant  Secretory  for  H-^lth. 

Approved:  December  It.  1984. 
Margaret  M.  Heckler. 
Secretary. 

Part  71  is  revised  toiread  as  follows. 


PART  71— FOREIGN  QUARANTINE 

Subpart  A — DefinHtons  and  General 
Provisions 

Sec. 

71.1  Scope  and  definitiuns. 

71.2  Penalties. 

71.3  Designation  of  yellow  fever  vaccination 
centers:  Validation  stamps. 

Subpart  B — Measures  at  Foreign  Ports 

71.11     Bills  of  beallh. 

Subpart  C— Notice  of  Communicable 
Disease  Prior  to  Arrival 

71.21    Radio  report  of  death  or  illness. 

Subpart  D— Health  Measures  at  \iS.  Ports: 
Communicable  Diseases 

71.31 
71.32 
71.33 
71.34 
71.35 


General  provisions. 
Persons,  carriers,  and  things. 
Persons:  Isolation  and  surveillance. 
Carriers  of  U.S.  military  services. 
Report  of  death  or  illness  on  rarripr 


during  stay  in  port. 

Subpart  E— Requirements  Upon  Arrival  at 
U.S.  Ports:  Sanitary  Inspection 

71.41  General  provisions. 

71.42  Disinfection  of  imports. 

71.43  Exemption  for  mails. 

71.44  Disinfection  of  aircraft. 

71.45  Food,  potable  water,  and  waste:  U.S. 
seaports  and  airports. 

71.46  Issuance  of  Derailing  Certificates  and 
Deratting  Exemption  Certificates. 

71.47  Special  provisions  relating  to  airports: 
OfTice  and  isolation  facilities. 

71.48  Carriers  in  intercoastal  and  interstate 
traffic. 

Subpart  F— Importations 

71.51  Dogs  and  cats. 

71.52  Turtles,  tortoises,  and  terrapins. 

71.53  Nonhuman  primates. 

71.54  Etiological  agents,  hosts,  and  vectors. 

71.55  Dead  bodies. 

Authority:  Sec.  215  of  Public  Health  Service 
(I'l  IS)  Act,  as  amended  (42  U.S.C.  216);  sees. 
361-.369,  PHS  Act.  as  amended  (42  U.S.C.  264- 
272);  E.O.  12452  of  December  22. 1983.  48  KR 
56927. 

Subpart  A— Definitions  and  General 
Provisions 

§  71.1    Scope  and  definitions. 

(a)  The  provisions  of  this  part  contain 
the  regulations  to  prevent  the 
introduction,  transmission,  and  spread 
of  communicable  disease  from  foreign 
countries  into  the  States  or  possessions 
of  the  United  States.  Regulations 
pertaining  to  preventing  the  interstate 
spread  of  communicable  diseases  are 
contained  in  21  CFR  Parts  1240  and  1250. 

(b)  As  used  in  this  part  the  term: 
"Carrier"  means  a  ship,  aircraft,  train. 

road  vehicle,  or  other  means  of 
transport,  including  military. 

"Communicable  disease"  means  an 
illness  due  to  a  specific  infectious  agent 
or  its  toxic  products  which  arises 
through  transmission  of  that  agent  or  its 


products  from  an  infected  person  or 
animal  or  a  reservoir  to  a  susceptible 
host,  either  directly,  or  indirectly 
through  an  intermediate  animal  host, 
vector,  or  the  inanimate  environment. 

"Contamination"  means  the  presence 
of  undesirable  substances  or  material 
which  may  contain  infectious  agents  or 
their  toxic  products. 

"Controlled  Free  Pratique"  means 
permission  for  a  carrier  to  enter  a  U.S. 
port,  disembark,  and  begin  operation 
under  certain  stipulated  conditions. 

"Deratting  Certificate"  means  a 
certificate  issued  under  the  instructions 
of  the  Director,  in  the  form  prescribed  by 
the  International  Health  Regulations, 
recording  the  inspection  and  deratting  of 
the  ship. 

"Deratting  Exemption  Certificate" 
means  a  certificate  issued  under  the 
instructions  of  the  Director,  in  the  form 
prescribed  by  the  International  Health 
Regulations,  recording  the  inspection 
and  exemption  from  deratting  of  the 
ship  which  is  rodent  free. 

"Detention"  means  the  temporary 
holding  of  a  person,  ship,  aircraft,  or 
other  carrier,  animal,  or  thing  in  such 
place  and  for  such  period  of  time  as  may 
be  determined  by  the  Director. 

"Director"  means  the  Director, 
Centers  for  Disease  Control,  Public 
Health  Service,  Department  of  Health 
and  Human  Services,  or  his/her 
authorized  representative. 

"Disinfection"  means  the  killing  of 
infectious  agents  or  inactivation  of  their 
toxic  products  outside  the  body  by 
direct  exposure  to  chemical  or  physical 
agents. 

"Disinfestation"  means  any  chemical 
or  physical  process  serving  to  destroy  or 
remove  undesired  small  animal  forms, 
particularly  arthropods  or  I'odents, 
present  upon  the  person,  the  clothing,  or 
the  environment  of  an  individual,  or 
upon  animals  and  carriers. 

"Disinsection"  means  the  operation  in 
which  measures  are  taken  to  kill  the 
insect  vectors  of  human  disease  present 
in  carriers  and  containers. 

"Educational  purpose"  means  use  in 
the  teaching  of  a  defined  educational 
program  at  the  university  level  or 
equivalent. 

"Exhibition  purpose"  means  use  as  a 
part  of  a  display  in  a  facility  comparable 
to  a  zoological  park  or  in  a  trained 
animal  act.  The  animal  display  must  be 
open  to  the  general  public  at  routinely 
scheduled  hours  on  5  or  more  days  of 
each  week.  The  trained  animal  act  must 
be  routinely  scheduled  for  multiple 
performances  each  week  and  open  to 
the  general  public  except  for  reasonable 
vacation  and  retraining  periods. 

"Ill  person"  means  a  person  who: 
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(1)  Has  a  temperature  of  100  '¥.  (or  38 
°C.)  or  greater,  accompanied  by  a  rash, 
glandular  swelling,  or  jaundice,  or  which 
has  persisted  for  more  than  48  hours:  or 

(2)  Mas  diarrhea,  deFined  as  the 
occurrence  in  a  24-hour  period  of  three 
or  more  loose  stools  or  of  a  greater  thun 
normal  (for  the  person)  amount  of  loose 
stools. 

"International  Health  Regulation's" 
means  the  International  Health 
Regulations  of  the  World  Health 
Organization,  adopted  by  the  Twenty- 
Second  World  Health  Assembly  in  1969. 
as  amended  by  the  Twenty-Sixth  World 
Health  Assembly  in  1973.  the  Thirty- 
Fourth  World  Health  Assembly  in  1981. 
and  as  may  be  further  amended. 

"International  voyage"  means:  (1)  In 
the  case  of  a  carrier,  a  voyage  between 
ports  or  airports  of  more  than  one 
country,  or  a  voyage  between  ports  or 
airports  of  the  same  country  if  the  ship 
or  aircraft  stopped  in  any  other  country 
on  its  voyage:  or  (2)  in  the  case  of  a 
person,  a  voyage  involving  entr>'  into  a 
country  other  than  the  country  in  which 
that  person  begins  his/her  voyage. 

"Lsolation  ■  means:  (1)  When  applied 
to  a  person  or  group  of  persons,  the 
separation  of  that  person  or  group  of 
persons  from  other  persons,  except  the 
health  staff  on  duty,  in  such  a  m.inner  as 
to  prevent  the  spread  of  infection:  or  (2) 
when  applied  to  animals,  the  separation 
of  ar.  animal  or  group  of  animals  from 
persons,  other  animals,  or  vectors  of 
disease  in  such  a  manner  as  to  prevent 
the  spread  of  infection. 

"Military  services"  means  the  U.S. 
Army,  the  U.S.  Air  Force,  the  U.S.  Navy, 
and  the  U.S.  Coast  Guard. 

"Scientific  purpose"  means  use  for 
scientific  research  following  a  defined 
protocol  and  other  standards  for 
research  projects  as  normally  conducted 
a?  the  university  level.  The  term  also 
includes  the  use  for  safety  testing, 
potency  testing,  and  other  activities 
related  to  the  production  of  medical 
products. 

"Surveillance"  means  the  temporar>- 
supervision  of  a  person  who  may  have 
or  has  been  exposed  to  a  communicable 
disease. 

"U.S.  port"  means  any  seaport, 
airport,  or  border  crossing  point  under 
the  control  of  the  United  States. 

"United  States"  means  the  several 
Stales,  the  District  of  Columbia.  Guam, 
the  Commonwealth  of  Puerto  Rico,  the 
Northern  Mariana  Islands,  the  Virgin 
Islands.  American  Samoa,  and  the  Trust 
Territory  of  the  Pacific  Islands. 

"Vector"  means  an  animal  (including 
insects)  or  thing  which  conveys  or  is 
capable  of  conveying  infectious  agents 
from  a  person  or  animal  to  another 
person  or  animal. 


§71.2    Penalties. 

Any  person  violating  any  provision  of 
these  regulations  shall  be  subject  to  a 
fine  of  not  more  than  $1,000  or  to 
imprisonment  for  not  more  than  1  year, 
or  both,  as  provided  in  section  368  of  the 
Public  Health  Service  Act  (42  U.S.C. 
271). 

§  71.3    Designation  of  yellow  fever 
vaccination  centers;  Validation  stamps. 

(a)  Designation  of  yellow  fever 
vaccination  centers.  (1)  The  Director  is 
responsible  for  the  designation  of  yellow 
fever  vaccination  centers  authorized  to 
issue  certificates  of  vaccination.  This 
responsibility  is  delegated  by  the 
Director  to  a  State  or  territorial  health 
department  with  respect  to  yellow  fever 
vaccination  activities  of  non-Federal 
medical,  public  health  facilities,  and 
licensed  physicians  functioning  within 
the  respective  jurisdictions  of  a  State  or 
territorial  health  department. 
Designation  may  be  made  upon 
application  and  presentation  of 
evidence  satisfactory  to  a  State  or 
territorial  health  department  that  the 
applicant  has  adequate  facilities  and 
professionally  trained  personnel  for  the 
handling,  storage,  and  administration  of 
a  safe,  potent,  and  pure  yellow  fever 
vaccine.  Medical  facilities  of  Federal 
agencies  are  authorized  to  obtain  yellow 
fever  vaccine  without  being  designated 
as  a  yellow  fever  vaccination  center  by 
the  Director. 

(2)  A  designated  yellow  fever 
vaccination  center  shall  comply  with  the 
instruction  issued  by  the  Director  or  by 
a  delegated  officer  or  employee  of  a 
State  or  territorial  health  department  for 
the  handling,  storage,  and 
administration  of  yellow  fever  vaccine. 
If  a  designated  center  fails  to  comply 
with  such  instruction,  after  notice  to  the 
center,  the  Director  or,  for  non-Federal 
centers,  a  State  or  territorial  health 
department,  may  revoke  designation. 

(b)  Validation  stamps.  International 
Certificates  of  Vaccination  against 
cholera  and  yellow  fever  issued  for 
vaccinations  performed  in  the  United 
States  shall  be  validated  by: 

(1)  The  Seal  of  the  Public  Health 
Service:  or 

(2)  The  Seal  of  the  Department  of 
State:  or 

(3)  The  stamp  of  the  Department  of 
Defense;  or 

(4)  The  stamp  issued  to  the  National 
Aeronautics  and  Space  Administration: 
or 

(5)  The  stamp  issued  by  a  State  or 
territorial  health  department:  or 

(6)  An  official  stamp  of  a  design  and 
size  approved  by  the  Director  for  such 
purpose. 


Subpart  B— Measures  at  Foreign  Ports 
{71.11    Bills  of  tiealth. 

A  carrier  at  any  foreign  port  clearing 
or  departing  for  any  U.S.  port  shall  not 
be  required  to  obtain  or  deliver  a  bill  of 
health. 

Subpart  C— Notice  of  Communicable 
Disease  Prior  to  Arrival 

9  71.21    Radio  report  of  dealt)  or  illness. 

(a)  The  master  of  a  ship  destined  for  a 
U.S.  port  shall  report  immediately  to  the 
quarantine  station  at  or  nearest  the  port 
at  which  the  ship  will  arrive,  the 
occurrence,  on  board,  of  any  death  or 
any  ill  person  among  passengers  or  crew 
(including  those  who  have  disembarked 
or  have  been  removed)  during  the  15- 
day  period  preceding  the  date  of 
expected  arrival  or  during  the  period 
since  departure  from  a  U.S.  port 
(whichever  period  of  time  is  shorter). 

(b)  The  commander  of  an  aircraft 
destined  for  a  U.S.  airport  shall  report 
immediately  to  the  quarantine  station  at 
or  nearest  the  airport  at  which  the 
aircraft  will  arrive,  the  occurrence,  on 
board,  of  any  death  or  ill  person  among 
passengers  or  crew. 

(c)  In  addition  to  (a)  of  this  section, 
the  master  of  a  ship  carrying  13  or  more 
passengers  must  report  by  radio  24 
hours  before  arrival  the  number  of  cases 
(including  zero)  of  diarrhea  in 
passengers  and  crew  recorded  in  the 
ship's  medical  log  during  the  current 
cruise.  All  cases  of  diarrhea  that  occur 
after  the  24  hour  report  must  also  be 
reported  not  less  than  4  hours  before 
arrival. 

(Approved  by  the  Office  of  Miinugcmcnt  and 
Budget  undiT  control  number  0920-0134) 

Subpart  D— Health  Measures  at  U.S. 
Ports:  Communicable  Diseases 

§71.31    General  provisions. 

(a)  Upon  arrival  at  a  U.S.  port,  a 
carrier  will  not  undergo  inspection 
unless  the  Director  determines  that  a 
failure  to  inspect  will  present  a  threat  of 
introduction  of  communicable  diseases 
info  the  United  States,  as  may  exist 
when  the  carrier  has  on  board 
individual(s)  reportable  in  accordance 
with  §  71.21  or  meets  the  circumstances 
described  in  §71.42.  Carriers  not  subject 
to  inspectir.i  under  this  section  will  be 
subject  to  sanitary  inspection  under 

§  71.41  of  this  part. 

(b)  The  Director  may  require  detention 
of  a  carrier  until  the  completion  of  the 
measures  outlined  in  this  part  that  are 
necessary  to  prevent  the  introduction  or 
spread  of  a  communicable  disease.  The 
Director  may  issue  a  controlled  free 
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pratique  to  the  carrier  stipulating  what 
measures  are  to  be  met.  but  such 
issuance  docs  not  prevent  the  periodic 
boarding  of  a  carrier  and  the  inspection 
of  persons  and  records  to  verify  that  the 
conditions  have  been  met  for  granting 
the  pratique. 

§  71.32    Persons,  carriers,  and  things. 

(a)  Whenever  the  Director  has  reason 
to  believe  that  any  arriving  person  is 
nifected  with  or  has  been  exposed  to 
any  of  the  communicable  diseases  listed 
in  (b)  of  this  section,  he/she  may  detain, 
isolate,  or  place  the  person  under 
surveillance  and  may  order  disinfection 
or  disinfestation  as  he/she  considers 
necessary  to  prevent. the  introduction, 
transmission,  or  spread  of  the  listed 
communicable  diseases. 

(b)  The  communicable  diseases 
authorizing  the  application  of  sanitarj', 
detention,  and/or  isolation  measures 
under  (a)  of  this  section  are:  cholera  or 
suspected  cholera,  diphtheria,  infectious 
tuberculosis,  plague,  suspected 
smallpox,  yellow  fever,  or  suspected 
viral  hemorrhagic  fevers  (Lassa, 
Marburg,  Ebola,  Congo-Crimean,  and 
others  not  yet  isolated  or  named). 

(c)  Whenever  the  Director  has  reason 
to  believe  that  any  arriving  carrier  or 
article  or  thing  on  board  the  carrier  is  or 
may  be  infected  or  contaminated  with  a 
communicable  disease,  he/she  may 
require  detention,  disinsection, 
disinfection,  disinfestation,  fumigation, 
or  other  related  measures  respecting  the 
carrier  or  article  or  thing  as  he/she 
considers  necessary  to  prevent  the 
introduction,  transmission,  or  spread  of 
communicable  diseases. 

§  71.33    Persons:  Isolation  and 
surveillance. 

(a)  Persons  held  in  isolation  under  this 
subpart  may  be  held  in  facilities  suitable 
for  isolation  and  treatment. 

(b)  The  Director  may  require  isolation 
where  surveillance  it  authorized  in  this 
subpart  whenever  the  Director  considers 
the  risk  of  transmission  of  infection  to 
be  exceptionally  serious. 

(c)  Every  person  who  is  placed  under 
surveillance  by  authority  of  this  subpart 
shall,  during  the  period  of  surveillance: 

(1)  Give  information  relative  to  his/ 
her  health  and  his/her  intended 
destination  and  report,  in  person  or  by 
telephone,  to  the  local  health  officer 
having  jurisdiction  over  the  areas  to  be 
visited,  and  report  for  medical 
examinations  as  may  be  required; 

(2)  Upon  arrival  at  any  address  other 
than  that  stated  as  the  intended 
designation  when  placed  under 
surveillance,  or  prior  to  departure  from 
the  United  States,  inform,  in  person  or 
by  telephone,  the  health  officer  serving 


the  health  jurisdiction  from  which  he/ 
she  is  departing. 

(d)  From  lime  to  time  the  Director 
may,  in  accordance  with  section  322  of 
the  Public  Health  Service  Act,  enter  into 
agreements  with  public  or  private 
medical  or  hospital  facilities  for 
providing  care  and  treatment  for 
persons  detained  under  this  part. 

I  Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0920-0134) 

§  71.34    Carriers  of  U.S.  military  services. 

(a)  Carriers  belonging  to  or  operated 
by  the  military  services  of  the  United 
States  may  be  exempted  from  inspection 
if  the  Director  is  satisfied  that  they  have 
complied  with  regulations  of  the  military 
services  which  also  meet  the 
requirements  of  the  regulations  in  this 
part.  (For  applicable  regulations  of  the 
military  services,  see  Army  Regulation 
No.  40-12,  Air  Force  Regulation  No.  161- 
4,  Secretary  of  the  Navy  Instruction 
6210.2,  and  Coast  Guard  Commandant 
Instruction  6210.2). 

(b)  Notwithstanding  exemption  from 
inspection  of  carriers  under  this  section, 
animals  or  articles  on  board  shall  be 
required  to  comply  with  the  applicable 
requirements  of  Subpart  F  of  this  part. 

§  71.35    Report  of  deatti  or  illness  on 
carrier  during  stay  in  port 

The  master  of  any  carrier  at  a  U.S. 
port  shall  report  immediately  to  the 
quarantine  station  at  or  nearest  the  port 
the  occurrence,  on  board,  of  any  death 
or  any  ill  person  among  passengers  or 
crew. 

(Approved  by  the  Office  of  Management  and 
Budget  under  conU-ol  number  0920-0134) 

Subpart  E— Requirements  Upon  Arrival 
at  U.S.  Ports:  Sanitary  Inspection 

§  71.41    General  provisions. 

Carriers  arriving  at  a  U.S.  port  from  a 
foreign  area  shall  be  subject  to  a 
sanitary  inspection  to  determine 
whether  there  exists  rodent,  insect,  or 
other  vermin  infestation,  contaminated 
food  or  water,  or  other  insanitary 
conditions  requiring  measures  for  the 
prevention  of  the  introduction, 
transmission,  or  spread  of 
communicable  disease. 

§  71.42    Disinfection  of  imports. 

When  the  cargo  manifest  of  a  carrier 
lists  articles  which  may  require 
disinfection  under  the  provisions  of  this 
part,  the  Director  shall  disinfect  them  on 
board  or  request  the  appropriate 
customs  officer  to  keep  the  articles 
separated  from  the  other  cargo  pending 
appropriate  disposition. 


§  71.43    Exemption  for  mails. 

Except  to  the  extent  that  mail 
contains  any  article  or  thing  subject  to 
restrictions  under  Subpart  F  of  this  part, 
nothing  in  the  regulations  in  this  part 
shall  render  liable  to  detention, 
disinfection,  or  destruction  any  mail 
conveyed  under  the  authority  of  the 
postal  administration  of  the  United 
States  or  of  any  other  Government. 

§  71.44    Disinsection  of  aircraft 

(a)  The  Director  may  require 
disinsection  of  an  aircraft  if  it  has  left  a 
foreign  area  that  is  infected  with  insect- 
borne  communicable  disease  and  the 
aircraft  is  suspected  of  harboring  insects 
of  public  health  importance. 

(b)  Disinsection  shall  be  the 
responsibility  of  the  air  carrier  or,  in  the 
case  of  aircraft  not  for  hire,  the  pilot  in 
command,  and  shall  be  subject  to 
monitoring  by  the  Director. 

(c)  Disinsection  of  the  aircraft  shall  be 
accomplished  immediately  after  landing 
and  blocking. 

(1)  The  cargo  compartment  shall  be 
disinsected  before  the  mail,  baggage, 
and  other  cargo  are  discharged. 

(2)  The  rest  of  the  aircraft  shall  be 
disinsected  after  passengers  and  crew 
deplane. 

(d)  Disinsection  shall  be  performed 
with  an  approved  insecticide  in 
accordance  with  the  manufacturer's 
instructions.  The  current  list  of  approved 
insecticides  and  sources  may  be 
obtained  from  the  Division  of 
Quarantine,  Center  for  Prevention 
Services,  Centers  for  Disease  Control, 
Atlanta,  Georgia  30333. 

§  71 .45    Food,  potable  water,  and  waste: 
U.S.  seaports  and  airports. 

(a)  Every  seaport  and  airport  shall  be 
provided  with  a  supply  of  potable  water 
from  a  watering  point  approved  by  the 
Commissioner  of  Food  and  Drugs.  Food 
and  Drug  Administration,  in  accordance 
with  standards  established  in  Title  21, 
Code  of  Federal  Regulations,  Parts  1240 
and  1250. 

(b)  All  food  and  potable  water  taken 
on  board  a  ship  or  aircraft  at  any 
seaport  or  airport  intended  for  human 
consumption  thereon  shall  be  obtained 
from  sources  approved  in  accordance 
with  regulations  cited  in  (a)  of  this 
section. 

(c)  Aircraft  inbound  or  outbound  on 
an  international  voyage  shall  not 
discharge  over  the  United  States  any 
excrement,  or  waste  water  or  other 
polluting  materials.  Arriving  aircraft 
shall  discharge  such  matter  only  at 
servicing  areas  approved  under 
regulations  cited  in  (a)  of  this  section. 
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§  71.46    tosuMice  of  Dsratting  CartHicales 
•nd  Dcfstting  Exemption  Certificates. 

Valid  Deratting  Certificates  or 
Deratting  Exemption  Certificates  are  not 
required  for  ships  to  enter  a  U.S. 
seaport.  In  accordance  with  Article  17  of 
the  International  Health  Regulations,  the 
Public  Health  Service  may  perform 
rodent  infestation  inspections  and  issue 
Deratting  Certificates  and  Deratting 
Exemption  Certificates. 

$71.47    Special  provisions  relating  to 
airports:  Office  and  isolation  facilities. 

Each  U.S.  airport  which  receives 
international  traffic  shall  provide 
without  cost  to  the  Government  suitable 
office,  isolabon.  and  other  exclusive 
space  for  carrying  out  the  Federal 
responsibilities  under  this  part. 

$  71.49    Carriers  in  Marcoastal  and 
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Carriers,  on  an  international  voyage, 
which  are  in  traffic  between  U.S.  ports, 
shall  be  subject  to  inspection  as 
described  in  S  71.31  and  S  71.41  when 
there  occurs  on  board,  among 
passengers  or  crew,  any  death,  or  any  ill 
person,  or  when  illness  is  suspected  to 
be  caused  by  insanitary  conditions. 

SubfMtft  F— importations 

§71.51    Dogs  and  cats. 

(a)  Definitions. 

As  used  in  this  section  the  term: 

"Cat"  means  all  domestic  cats. 

"Conrmement"  means  restriction  of  a 
dog  or  cat  to  a  building  or  other 
enclosure  at  a  U.S.  port,  en  route  to 
destination  and  at  destination,  in 
isolation  from  other  animals  and  from 
persons  except  for  contact  necessary  for 
its  care  or.  if  the  dog  or  cat  is  allowed 
out  of  the  enclosure,  muzzling  and 
keeping  it  on  a  leash. 

"Dog"  means  all  domestic  dogs. 

"Owner"  means  owner  or  agent. 

"Valid  rabies  vaccination  certificate** 
means  a  certificate  which  was  issued  for 
a  dog  not  less  than  3  months  of  age  at 
the  time  of  vaccination  and  which — 

(1)  Identifies  a  dog  on  the  basis  of 
breed,  sex.  age.  color,  markings,  and 
other  identifying  information. 

(2)  Specifies  a  date  of  rabies 
vaccination  at  least  30  days  before  the 
date  of  arrival  of  the  dog  at  a  U.S.  port. 

(3)  Specifies  a  date  of  expiration 
which  is  after  the  date  of  arrival  of  the 
dog  at  a  U.S.  port.  If  no  date  of 
expiration  is  specified,  then  the  date  of 
vaccination  shall  be  no  more  than  12 
months  before  the  date  of  arrival  at  a 
U.S.  port. 

(4)  Bears  the  signature  of  a  licensed 
veterinarian. 

(b)  General  requirements  for 
admission  of  dogs  and  cats. — (1) 


Inspection  by  Director.  The  Director 
shall  inspect  all  dogs  and  cats  which 
arrive  at  a  U.S.  port,  and  admit  only 
those  dogs  and  cats  which  show  no 
signs  of  communicable  disease  as 
defined  in  5  71.1. 

(2)  Examirwtion  by  veterinarian  and 
confinement  of  dogs  and  cats.  When, 
upon  inspection,  a  dog  or  cat  does  not 
appear  to  be  in  good  health  on  arrival 
(e.g..  it  has  symptoms  such  as 
emaciation,  lesions  of  the  skin,  nervous 
system  disturbances,  jaundice,  or 
diarrhea),  the  Director  may  require 
prompt  confinement  and  give  the  owner 
an  opportunity  to  arrange  for  a  licensed 
veterinarian  to  examine  the  animal  and 
give  or  arrange  for  any  tests  or 
treatment  indicated.  The  Director  will 
consider  the  findings  of  the  examination 
and  tests  in  determining  whether  or  not 
the  dog  or  cat  may  have  a 
communicable  disease.  The  owner  shall 
bear  the  expense  of  the  examination, 
tests,  and  treatment.  When  it  is 
necessary  to  detain  a  dog  or  cat  pending 
determination  of  its  admissibility,  the 
owner  shall  provide  confinement 
facilities  which  in  the  judgment  of  the 
Director  will  afford  protection  against 
any  communicable  disease.  The  owner 
shall  bear  the  expense  of  confinement. 
Confinement  shall  be  subject  to 
conditions  specified  by  the  Director  to 
protect  the  public  health. 

(3)  Record  of  sickness  or  death  of 
dogs  and  cats  and  requirements  for 
exposed  animals,  (i)  The  carrier 
responsible  for  the  care  of  dogs  and  cats 
shall  maintain  a  record  of  sickness  or 
death  of  animals  en  route  to  the  United 
States  and  shall  submit  the  record  to  the 
quarantine  station  at  the  U.S.  port  upon 
arrival.  Dogs  or  cats  which  have  become 
sick  while  en  route  or  are  dead  on 
arrival  shall  be  separated  from  other 
animals  as  soon  as  the  sickness  or  death 
is  discovered,  and  shall  be  held  in 
confinement  pending  any  necessary 
examination  as  determined  by  the 
Director. 

(ii)  When,  upon  inspection,  a  dog  or 
cat  appears  healthy  but.  during 
shipment,  has  been  exposed  to  a  sick  or 
dead  animal  suspected  of  having  a 
communicable  disease,  the  exposed  dog 
or  cat  shall  be  admitted  only  if 
examination  or  tests  made  on  arrival 
reveal  no  evidence  that  the  animal  may 
be  infected  with  a  communicable 
disease.  The  provisions  of  (b)(2)  of  this 
section  shall  be  applicable  to  the 
examination  or  tests. 

(4)  Sanitation.  When  the  Director 
finds  that  the  cages  or  other  containers 
of  dogs  or  cats  arriving  in  the  United 
States  are  in  an  insanitary  or  other 
condition  that  may  constitute  a 
communicable  disease  hazard,  the  dugs 


or  cats  shall  not  be  admitted  in  such 
containers  unless  the  owner  has  the 
containers  cleaned  and  disinfected. 

(c)  Rabies  vaccination  requirements 
for  dogs.  (1)  A  valid  rabies  vaccination 
certificate  is  required  at  a  U.S.  port  for 
admission  of  a  dog  unless  the  owner 
submits  evidence  satisfactory  to  the 
Director  that: 

(i)  If  a  dog  is  less  than  6  months  of 
age,  it  has  been  only  in  a  country 
determined  by  the  Director  to  be  rabies- 
free  (a  current  list  of  rabies-free 
countries  may  be  obtained  from  the 
Division  of  Quarantine.  Center  for 
Prevention  Services,  Centers  for  Disease 
Control.  Atlanta.  Georgia  30333):  or 

(ii)  If  a  dog  is  6  months  of  age  or  older, 
for  the  6  months  before  arrival,  it  has 
been  only  in  a  country  determined  by 
the  Director  to  be  rabies-free;  or 

(iii)  The  dog  is  to  be  taken  to  a 
research  facility  to  be  used  for  research 
purposes  and  vaccination  would 
interfere  with  its  use  for  such  purposes. 

(2)  Regardless  of  the  provisions  of 
(c)(1)  of  this  section,  the  Director  may 
authorize  admission  as  follows: 

(i)  if  the  date  of  vaccination  shown  on 
the  vaccination  certificate  is  less  than  30 
days  before  the  date  of  arrival,  the  dog 
may  be  admitted,  but  must  be  confined 
until  at  least  30  days  have  elapsed  since 
the  date  of  vaccination; 

(ii)  If  the  dog  is  less  than  3  months  of 
age.  it  may  be  admitted,  but  must  be 
confined  until  vaccinated  against  rabies 
at  3  months  of  age  and  for  at  least  30 
days  after  the  date  of  vaccination; 

(iii)  If  the  dog  is  3  months  of  age  or 
older,  it  may  be  admitted,  but  must  be 
confined  until  it  is  vaccinated  against 
rabies.  The  dog  must  be  vaccinated 
within  4  days  after  arrival  at  destination 
but  no  more  than  10  days  after  arrival  at 
a  U.S.  port.  It  must  be  kept  in 
confinement  for  at  least  30  days  after 
the  date  of  vaccination. 

(3)  When  a  dog  is  admitted  under 
(c)(2)  of  this  section,  the  Director  shall 
notify  the  health  department  or  other 
appropriate  agency  having  jurisdiction 
at  the  point  of  destination  and  shall 
provide  the  address  of  the  specified 
place  of  confinement  and  other  pertinent 
information  to  facilitate  surveillance 
and  other  appropriate  action. 

(d)  Certification  requirements.  The 
owner  shall  submit  such  certification 
regarding  confinement  and  vaccination 
prescribed  under  this  section  as  may  be 
required  by  the  Director. 

(e)  Additional  requirements  for  the 
importation  of  dogs  and  cats.  Dogs  and 
cats  shall  be  subject  to  such  additional 
requirements  as  may  be  deemed 
necessary  by  the  Director  or  to 
exclusion  if  coming  from  areas  which 


Federal  Register  /  Vol.  50.  No.  8  /  Friday,  January  11,  1985  /  Rules  and  Regulations 


1523 


the  Director  has  determined  to  have  high 
rates  of  rabies. 

(f)  Requirements  for  do)^s  and  cats  in 
transit.  The  provisions  of  this  section 
shall  apply  to  dogs  and  cats  transported 
through  the  United  States  from  one 
foreign  country  to  another,  except  as 
provided  below: 

(1)  Dogs  and  cats  that  appear  healthy, 
but  have  been  exposed  to  a  sick  or  dead 
animal  suspected  of  having  a 
communicable  disease,  need  not 
undergo  examination  or  tests  as 
provided  in  (b]l3)  of  this  section  if  the 
Director  determines  that  the  conditions 
under  which  they  are  being  transported 
will  afford  adequate  protection  against 
introduction  of  communicable  disease. 

(2)  Rabies  vaccination  is  not  required 
for  dogs  that  are  transported  by  aircraft 
or  ship  and  retained  in  custody  of  the 
carrier  under  conditions  that  would 
prevent  transmission  of  rabies. 

(g)  Disposal  of  excluded  dogs  and 
cats.  A  dog  or  cat  excluded  from  the 
United  States  under  the  regulations  in 
this  part  shall  be  exported  or  destroyed. 
Pending  exportation,  it  shall  be  detained 
at  the  owner's  expense  in  the  custody  of 
the  U.S.  Customs  Seriice  at  the  U.S. 
port.  I 

(Approved  by  the  OfTice  of  Management  and 
Budget  under  control  number  0920-0134) 

§  7 1 .52    Turtles,  tortoises,  and  terrapins. 

(a)  Definitions. 

As  used  in  this  section  the  term: 
"Turtles"  includes  all  animals 
commonly  known  as  turtles,  tortoises, 
terrapins,  and  all  other  animals  of  the 
order  Testudinata.  class  Reptilia,  except 
marine  species  (Families  Dcrmochelidae 
and  Cheloniidae). 

(b)  Importation:  general  prohibition. 
Except  as  otherwise  provided  in  this 
section,  live  turtles  with  a  carapace 
length  of  less  than  4  inches  and  viable 
turtle  eggs  may  not  be  imported  into  the 
United  States. 

(c)  Exceptions.  (1)  Live  turtles  with  a 
carapace  length  of  lees  than  4  inches 
and  viable  turtle  eggs  may  be  imported 
into  the  United  States,  provided  that 
such  importation  is  not  in  connection 
with  a  business,  and  the  importation  is 
limited  to  lots  of  fewer  than  seven  live 
turtles  or  fewer  than  seven  viable  turtle 
eggs,  or  any  combinations  of  such  turtles 
and  turtle  eggs  totaling  fewer  than 
seven,  for  any  entry. 

(2)  Seven  or  more  live  turtles  tvith  a 
carapace  length  of  less  than  4  inches,  or 
seven  or  more  viable  turtle  eggs  or  any 
combination  of  turtles  and  turtle  eggs 
totaling  seven  or  more,  may  be  imported 
into  the  United  States  for  bona  fide 
scientific  or  educational  purposes  or  for 
exhibition  when  accompanied  by  a 
permit  issued  by  the  Director. 


(3)  The  requirements  in  (c)(1)  and 
(c)(2)  of  this  section  shall  not  apply  to 
the  eggs  of  marine  turtles  excluded  from 
these  regulations  under  §  71.52(a). 

(d)  Application  for  permits. 
Applications  for  permits  to  import 
turtles,  as  set  forth  in  (c)(2)  of  this 
section,  shall  be  made  by  letter  to  the 
Director,  and  shall  contain,  identify,  or 
describe,  the  name  and  address  of  the 
applicant,  the  number  of  specimens,  and 
the  common  and  scientific  names  of 
each  species  to  be  imported,  the  holding 
facilities,  the  intended  use  of  the  turtles 
following  their  importation,  the 
precautions  to  be  undertaken  to  prevent 
infection  of  members  of  the  public  with 
Salmonella  and  Arizona  bacteria,  and 
any  other  information  and  assurances 
the  Director  may  require. 

(e)  Criteria  for  issuance  of  permits.  A 
permit  may  be  issued  upon  a 
determination  that  the  holder  of  the 
permit  will  isolate  or  otherwise  conHne 
the  turtles  and  will  take  such  other 
precautions  as  may  be  determined  by 
the  Director  to  be  necessary  to  prevent 
infection  of  members  of  the  public  with 
Salmonella  and  Arizona  bacteria  and  on 
condition  that  the  holder  of  the  pe'rmit 
will  provide  such  reports  as  the  Director 
may  require. 

(f)  Interstate  Regulations.  Upon 
admission  at  a  U.S.  Port,  turtles  and 
viable  turtle  eggs  become  subject  to 
Food  and  Drug  Administration 
Regulations  (21  CFR  1240.62)  regarding 
general  prohibition. 

(g)  Other  permits.  Permits  to  import 
certain  species  of  turtles  may  be 
required  under  other  Federal  regulations 
(50  CFR  Parts  17  and  23)  protecting  such 
species. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0920-0134) 

§  71.53    Nonhuman  primates. 

(a)  Definitions. 

As  used  in  this  section  the  term: 

"Importer"  means  any  person  or 
corporation,  partnership,  or  other 
organization,  receiving  live  nonhuman 
primates  from  a  foreign  country  within  a 
period  of  31  days,  beginning  with  the 
importation  date,  whether  or  not  the 
primates  were  held  for  part  of  the  period 
at  another  location.  The  term  "importer" 
includes  the  original  importer  and  any 
other  person  or  organization  receiving 
imported  primates  within  the  31-day 
period. 

"Nonhuman  primates"  means  all 
nonhuman  members  of  the  Order 
Primates,  including,  but  not  limited  to. 
animals  commonly  known  as  monkeys, 
chimpanzees,  orangutans,  gorillas, 
gibbqns,  apes,  baboons,  marmosets, 
tamarin,  lemurs,  and  lorises. 


(b)  General  prohibition.  No  person  or 
organization  may  import  live  nonhuman 
primates  into  the  United  States  unless 
registered  as  an  importer  in  accordance 
with  applicable  provisions  of  this 
section. 

(c)  Uses  for  which  nonhuman 
primates  may  be  imported  and 
distributed.  Live  nonhuman  primates 
may  be  imported  into  the  United  States 
and  sold,  resold,  or  otherwise 
distributed  only  for  bona  fide  scientific, 
educational,  or  exhibition  purposes.  The 
importation  of  nonhuman  primates  for 
use  in  breeding  colonies  is  also 
permitted  provided  that  all  offspring  will 
be  used  only  for  scientific,  educational, 
or  exhibition  purposes.  The 
maintenance  of  nonhuman  primates  as 
pets,  hobby,  or  an  avocation  with 
occasional  display  to  the  general  public 
is  not  a  permissible  use. 

(d)  Registration  of  importers.  (1) 
Importers  of  nonhuman  primates  shall 
register  with  the  Director  in  a  manner 
prescribed  by  the  Director. 

(2)  Docimientary  evidence  that  an 
importer  will  use  all  nonhuman  primates 
solely  for  the  permitted  purposes  is 
required. 

(3)  Registration  shall  inlcude 
certification  that  the  nonhuman 
primates  will  not  be  shipped,  sold,  or 
otherwise  transferred  to  other  persons 
or  organizations  without  adequate  proof 
that  the  primates  will  be  used  only  for 
the  permitted  purposes. 

(4)  Registration  shall  be  for  2  years, 
effective  the  date  the  application  for 
registration  is  approved  by  the  Director. 

(5)  Registration  may  be  renewed  by 
filing  a  registration  application  form 
with  the  Director  not  less  than  30  days 
nor  more  than  60  days  before  expiration 
of  the  current  registration. 

(e)  Recordkeeping  and  reporting 
requirement  for  registered  importers.  (1) 
Importers  shall  maintain  records  on 
each  shipment  of  imported  nonhuman 
primates  received.  The  record  on  each 
shipment  shall  include  the  number  of 
primates  received,  species,  country  of 
origin,  date  of  importation,  the  number 
of  primates  in  the  shipment  that  die 
within  90  days  after  receipt,  and 
cause(s)  of  deaths.  If  any  primates  in  the 
shipment  are  sold  or  otherwise 
distributed  within  90  days  after  receipt, 
the  record  shall  include  the  number  of 
primates  in  each  shipment  or  sale,  the 
dates  of  each  shipment  or  sale,  and  the 
identity  of  the  recipients.  In  addition,  the 
record  shall  contain  copies  of 
documents  that  were  presented  to  the 
importer  to  establish  that  the  recipient 
would  use  the  primates  solely  for  the 
permitted  purposes.  The  records  shall  be 
maintained  in  an  organized  manner  in  a 
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central  location  at  or  in  close  proximity 
to  the  importer's  primate  holding 
facility.  The  records  shiill  he  maintuined 
for  a  period  of  3  years  and  shall  be 
available  for  inspection  by  the  Direclfn 
at  any  time. 

(2)  Importers  shall  report  to  the 
Uirp(.tor  by  telephone  within  24  hours 
the  occurrence  of  any  illness  in 
nonhumun  primates  that  is  suspe<  ted  of 
being  yellow  fever,  monkeypox,  or 
Marburg/Fitola  disease. 

(3)  importers  also  shall  report  to  the 
Director  by  telephone  within  24  hours 
the  occurrence  of  illness  in  any  member 
of  their  staff  suspected  of  having  an    ' 
infectious  disease  acquired  from 
nonhuman  primates. 

(f)  Disease  control  measures.  Upon 
receipt  of  evidence  of  exposure  of 
nonhuman  primates  to  a  communicable 
disease  that  may  constitute  a  threat  to 
public  health,  the  Director  may  provide 
for  or  require  examination,  treatment, 
detention,  isolation,  seizure,  or 
destruction  of  exposed  animals.  Any 
measures  required  shall  be  at  the 
owner's  expense. 

(g)  Disposal  of  excluded  nonhuman 
primatfs.  Nonhuman  primate(s) 
excluded  from  the  L'nited  States  by 
provisions  of  this  section  shall,  at  the 
owner's  option  and  expense,  be 
exported,  destroyed,  or  given  to  a 
scientific,  educational,  or  exhibition 
facility  under  arrangements  approved  by 
the  Director.  If  the  owner  fails  to 
dispose  of  the  nonhuman  primate  by  one 
of  the  approved  options  or  fails  to  select 
a  method  of  disposal  within  7  days,  the 
Director  will  select  the  method  of 
disposal.  Pending  disposal,  the 
nonhuman  primate(sj  shall  be  detained 
at  the  owner's  expense  in  cust(>dy  of  the 
U.S.  Customs  Service  at  the  U.S.  port. 

|h)  Revocation  of  an  importer's 
registration.  (1)  An  importers 
registration  may  be  revoked  by  the 
Director,  upon  notice  to  the  importer 
holding  such  registration,  if  the  Director 
dttprmines  that  the  importer  has  failed 
to  comply  with  any  applicable 
provisions  of  this  section.  The  notice 
shall  contain  a  statement  of  the  grounds 
upon  which  the  revocation  is  based. 

(2)  The  importer  may  file  an  answer 
within  20  days  after  receipt  of  the 
notice.  Answers  shall  admit  or  deny 
specifically,  and  in  detail,  each 
allegation  in  the  notice.  Allegations  in 
the  notice  not  denied  by  answer  shall  be 
deemed  admitted.  Matters  alleged  as 
affirmative  defenses  shall  be  separately 
stated  and  numbered.  Failure  of  the 
importer  to  file  an  answer  within  20 
days  after  receipt  of  the  notice  may  be 
deemed  an  admission  of  all  alligations 
of  fact  recited  in  the  notice. 


(3)  The  importer  shall  be  entitled  to  a 
hearing  with  respect  to  the  revocation 
upon  Tiling  a  written  request,  cither  in 
the  answer  or  in  a  separate  document, 
with  the  Director  within  20  days  after 
the  effective  date  of  revocation.  Failure 
to  request  a  hearing  shall  be  deemed  a 
viaiver  of  hearing  and  as  consent  to  the 
submission  of  the  case  to  the  Director 
for  decision  based  on  the  written  record 
The  failure  both  to  file  an  answer  and  to 
request  a  hearing  shall  be  deemed  to 
constitute  consent  to  the  making  of  a 
decision  on  the  basis  of  available 
information. 

(4)  As  soon  as  practicable  after  the 
completion  of  any  hearing  conducted 
pursuant  to  the  provisions  of  this 
section,  the  Director  shall  render  a  final 
decision.  A  copy  of  such  decision  shall 
be  served  on  the  importer. 

(5)  An  importer's  registration  which 
has  been  revoked  may  be  reinstated  by 
the  Director  upon  inspection, 
examination  of  records,  conference  with 
the  importer,  and  receipt  of  information 
and  assurances  of  compliance  with  the 
requirements  of  this  section. 

(i)  Other  permits.  In  additiim  to  the 
requirements  under  this  section,  permits 
to  import  certain  species  of  nonhuman 
primates  may  also  be  required  under 
other  Federal  regulations  (50  CFR  Parts 
17  and  23)  protecting  such  species. 

(.Approved  by  the  OfTice  uf  Management  and 
Budget  under  r.pntrol  number  0e2(M)134) 

§  71.54    Etiological  agents,  tiosts,  and 
vactora. 

(a)  A  person  may  not  import  into  the 
United  States,  nor  distribute  after 
importation,  any  etiological  agent  or  any 
arthropod  or  other  animal  host  or  vector 
of  human  disease,  or  any  exotic  living 
arthropod  or  other  animal  capable  of 
being  a  host  or  vector  of  human  disease 
unless  accompanied  by  a  permit  issued 
by  the  Director. 

(b)  Any  import  coming  within  the 
provisions  of  this  section  will  not  be 
released  from  custody  prior  to  receipt  by 
the  District  Director  of  the  U.S.  Customs 
Service  of  a  permit  issued  by  the 
Director. 

§71.SS    Dead  bodies. 

The  remains  of  a  person  who  died  of  a 
communicable  disease  listed  in 
%  71.32(b)  may  not  be  brought  into  a  U.S. 
port  unless  the  body  is  (a)  properly 
embalmed  and  placed  in  a  hermetically 
sealed  casket,  (b)  cremated,  or  (c) 
accompanied  by  a  permit  issued  by  the 
Director. 
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OEPARTMEMT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  170. 171. 172.  173  and 
174 

I CGO  83-0671 

Updates  of  References  to  46  U.S.C.  in 
46  CFR  SulKtiapter  S 

agency:  Coast  Guard.  DOT 
action:  Final  rule. 

SUMMARY:  Numerous  general  maritime 
shipping  laws  related  to  vessels  and 
seamen  were  recently  codified  and 
enacted  into  positive  law  as  Subtitle  U 
of  Title  46.  United  States  Code  (46  U.S.C 
2101  through  131 10|.  The  purpose  of  this 
final  rule  is  to  amend  the  authority 
citations  and  references  in  46  CFR 
Subchapter  S  to  conform  with  the 
changes  to  Title  46  U.S.C. 
EFFECnvc  DATE:  Effective  |anuary  11. 
1H85 

FOR  FURTHER  INFORMATION  CONTACT. 
LCDK  U.  L.  Crtdf.  Project  .Manager. 
Office  of  Merchant  Marine  Safety.  202- 
426-2197 

SUPftfMENTARY  INFORMATION:  Public 
Law  96-89,  August  26. 1983.  revised  and 
consolidated  over  300  statutes  related  to 
vessel  inspections,  marine  casualties, 
licenses  and  documents  issued  to 
seamen,  manning  of  vessels,  seamen 
protection  and  relief,  identification  of 
vessels  and  state  boating  safety 
programs.  In  their  place  Pub.  L  98-69 
enacted  an  organized  statement  of  the 
law  concerning  marine  safety  and  the 
welfare  of  seamen  as  Subtitle  II  of  Title 
46  U.S.C  The  revision  and  consolidation 
did  not  substantially  affect  the  authority 
of  the  Coast  Guard  to  promulgate 
regulations  covered  by  this  final  rule. 
Regulations  in  effect  under  a  statute 
repealed  by  Pub.  L.  9&-89  continue  in 
effect  under  the  corresponding  provision 
of  fhib.  L  96-89.  The  repeal  of  so  many 
of  the  older  statutes  by  the  enactment  of 
Pub.  L  98-69.  however,  makes  it 
desirable  to  amend  Title  46  of  the  Code 
of  Federal  Regulations  where  citations 
or  references  are  made  to  Title  46  U.S.C 

This  rule  amends  46  CFR  Subchapter 
S  by  changing  the  citations  and 
references  therein  to  conform  with  the 
changes  to  Title  46  U.S.C.  Citations  and 
references  to  s:..tutes  repealed  by  Pub. 
L  98-09  are  replaced  with  citations  and 
references  to  the  corre.sponding  parts  of 
Pub.  L  98-89.  Amendments  for 
correcting  the  citations  and  references 
in  other  subchapters  of  Title  46  CFR  will 
be  published  as  they  are  developed. 

Because  this  amendment  is  merely 
editorial,  the  Coast  Guard  Hnds  that 
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notice  and  comments  under  5  U.S.C. 
553(b)  are  unnecessary.  This  revision  is 
effective  immediately  under  5  U.S.C. 
553(d)  because  it  is  not  a  substantive 
rule. 

This  amendment  is  promulgated  under 
46  U.S.C.  2101.  2104.  3301,  3306,  3316.  46 
App.  U.S.C  86.  88a:  43  U.S.C.  1333(d);  50 
U.S.C.  198;  49  CFR  1.46.  This  amendment 
is  strictly  limited  to  updating  citations 
and  it  is  not  to  be  interpreted  or 
understood  as  a  direct  or  indirect 
rcpromulgafion,  reaffirmation,  revision 
or  approval  of  the  current  CFR  text. 
While  every  effort  has  been  made  to 
check  the  accuracy  of  each  citation  this 
is  not  a  final  determination  of  the 
apphcabilily  of  any  citation  to  any 
regulations.  These  issues  will  be 
addressed  gradually  in  the  scheduled 
review  of  all  existing  regulations. 
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Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Eugene 
Holler,  and  LCDR  D.  L.  Crede,  Project 
Managers,  Office  of  Merchant  Marine 
Safety,  and  Michale  N.  Mervin.  Project 
Counsel.  Office  of  the  Chief  Counsel. 

Regulatory  Evaluation 

This  final  rule  is  considered  to  be  non- 
major  under  Executive  Order  12291  and 
non-significant  under  the  DOT 
regulatory  policies  and  procedures  (44 
FR  11034;  February  26, 1979).  The 
economic  impact  of  this  final  rule  has 
been  found  to  be  so  minimal  that  further 
evaluation  is  unnecessary.  This 
rulemaking  merely  corrects  the  citations 
and  references  to  Title  46  U.S.C.  There  is 
no  change  to  current  Coast  Guard 
regulations  or  procedures. 

Regulatory  Flexibility  Evaluation 

Since  the  impact  of  this  final  rule  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  sfiall  entities. 

List  of  Subjects 

■16  CFR  Part  170 

Marine  safety.  Subdivision,  Stability, 
Vessels,  Tank  vessels.  Cargo  vessels. 
Nuclear  vessels.  Passenger  vessels, 
Oceanographic  vessels.  Sailing  vessels. 
Nautical  schools.  Tugboats.  Towboats, 
Mobile  offshore  drilling  units.  Barges. 
Grain,  Oil  and  gas  exploration. 
Hazardous  materials  transportation. 
Gases,  Natural  gas.  Incorporation  by 
reference. 

46  CFR  Part  171 

Marine  safety.  Subdivision,  Stability. 
Vessels,  Passenger  vessels.  Sailing 
vessels.  Barges.  Incorporation  by 
referenre. 


46  CFR  Part  172 

Marine  safety.  Subdivision.  Stability. 
Vessels,  Tank  vessels.  Cargo  vessels. 
Passenger  vessels.  Sailing  vessels. 
Barges,  Grain.  Oil  and  gas  exploration. 
Hazardous  materials  transportation. 
Gases,  Natural  gas. 

46  CFR  Part  173 

Marine  safety.  Subdivision.  Stability, 
Vessels.  Cargo  vessels,  Oceanographic 
vessels.  Nautical  schools.  Tugboats. 
Towboats,  Barges. 

46  CFR  Part  174 

Marine  safety.  Subdivision.  Stability. 
Vessels.  Cargo  vessels.  Nuclear  vessels. 
Tugboats,  Towboats.  Mobile  offshore 
drilling  units.  Barges.  Oil  and  gas 
exploration. 

In  consideration  of  the  foregoing,  the 
Coast  Guard  hereby  amends  Subchapter 
S  of  Chapter  I  of  Title  46  Code  of 
Federal  Regulations  as  set  forth  below. 

PART  170— STABILITY 
REQUIREMENTS  FOR  ALL  INSPECTED 
VESSELS 

1.  The  authority  citation  following  the 
table  of  contents  is  revised  to  read  as 
follows: 

Authority:  46  U.S.C.  2101.  2104,  3301,  3306, 
3316;  46  App.  U.S.C.  86.  88a;  43  U.S.C.  1333(d): 
50  use.  198;  49  CFR  1.48. 

PART  171— SPECIAL  RULES 
PERTAINING  TO  VESSELS  CARRYING 
PASSENGERS 

2.  The  authority  citation  following  the 
table  of  contents  is  revised  to  read  as 
follows: 

Authority:  46  U.S.C.  2101,  2104.  3301.  3306. 
3316:  46  App.  U.S.C.  86.  88a:  43  U5.C.  1333(d): 
50  use.  198:  49  CFR  1.46. 

PART  172-SPECIAL  RULES 
PERTAINING  TO  BULK  CARGOES 

3.  The  authority  citation  following  the 
table  of  contents  is  revised  to  read  as 
follows: 

Authority:  46  U.S.C.  2101,  2104.  3301.  3306. 
3316;  46  App.  U.S.C.  86,  88a:  43  U.S.C.  1333(d); 
50  use.  198;  49  CFR  1.46. 

PART  173— SPECIAL  RULES 
PERTAINING  TO  VESSEL  USE 

4.  The  authority  citation  following  the 
table  of  contents  is  revised  to  read  as 
follows: 

Authority:  46  U.S.C.  2101.  2104,  3301.  3306. 
3316:  46  App.  U.S.C.  86.  88a:  43  U.S.C.  1333(d): 
50  U.S.C.  198;  49  CFR  1.46. 


PART  174— SPECIAL  RULES 
PERTAINING  TO  SPECIFIC  VESSEL 
TYPES 

5.  The  authority  citation  following  the 
table  of  contents  is  revised  to  read  as 
follows: 

Authority:  48  U.S.C.  2101.  2104.  3301.  3308. 
3316:  46  App.  U.S.C.  86.  88a:  43  U.S.C.  1333(d); 
50  U.S.C.  198;  49  CFR  1.46,  except  as 
otherwise  noted. 

Dated:  January  7, 1985. 
Clyde  T.  Lusk,  Jr., 

Rear  Admiral,  U.S.  Coast  Guard,  Chief.  Offit^ 
of  Merchant  Marine  Safety. 
|FR  Doc.  85-738  Filed  1-10-85:  8:45  amj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Ch.  I 

(CC  Docket  No.  61-893;  FCC  84-652] 

Procedures  for  Implementing  the 
Detariff ing  of  Customer  Premises 
Equipment  and  Enhanced  Services 
(Second  Computer  Inquiry) 

agency:  Federal  Communications 

Commission. 

action:  Sixth  report  and  order. 

SUMMARY:  The  Order  creates  a 
framework  under  which  certain  Federal 
agencies  will  be  able  to  obtain 
equipment  and  service  needed  for 
national  security  and  emergency 
preparedness  (NSEP)  communications. 
The  framework  the  Commission  is 
creating  will  allow  AT&T,  through  its 
subsidiaries  AT&T  Communications 
(AT&T-C)  and  AT&T  Information 
Systems,  and  the  Bell  Operating 
Companies  (BOCs)  to  provide  specified 
Federal  agencies  with  customer 
premises  equipment  for  certain  NSEP 
systems  and  in  certain  emergency 
situations.  The  core  of  this  framework  is 
a  waiver  which  will  allow  AT&T-C  and 
the  BOCs  to  act  as  a  single  point  of 
contact  for  these  agencies  to  facilitate 
the  operation,  maintenance,  and 
servicing  of  NSEP  CPE. 
EFFECTIVE  DATE:  January  1, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Geoffrey  farvis,  Kent  Nilsson.  (202)  632- 
9342. 

Sixth  Report  and  Order 

In  the  matter  of  Procedures  for 
Implementing  the  Detariffing  of  Customer 
Premises  Equipment  and  Enhanced  Services 
(Second  Computer  Inquiry);  CC  Docket  No. 
81-fl93,  FCC  84-652. 

Adopted:  December  21, 1964. 

Released:  January  4, 1985. 
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B>'  the  Commission: 

I.  Intnxiuction 

1.  This  Order  creates  a  framevvurk 
under  which  certain  Federal  agencies  ' 
will  be  able  to  obtain  equipment  and 
service  needed  for  national  security  and 
emergency  preparedness  (NSEP) 
communications.  The  framework  the 
Commission  is  creating  will  allow  the 
American  Telephone  and  Telegraph 
Company  (ATftT).  through  its 
subsidiaries  AT&T  Information  Systems 
I  AT&T-IS)  and  AT&T  Communications 
(ATAT-C).  and  the  Bell  Operating 
Companies  (BOCs)  to  provide  the 
specified  Federal  agencies  with 
customer  premises  equipment  (CPE)  for 
certain  NSF.P  systems  and  in  certain 
emergency  situations.*  At  the  heart  of 
this  framework  is  a  waiver  which  will 
allow  AT&T-C  and  the  BOCs  to  act  a  a 
single  point  of  contact  for  these  agencies 
to  facilitate  the  operation,  maintenance, 
and  servicing  of  NSEP  CPE.'  In  addition, 
independent  telephone  companies 
(ITCs)  will  continue  to  be  able  to  act  as 
a  single  point  of  contact  for  NSEP 
communications  needs.* 


I 


'  Tht  Ffderul  agencies  involved  an  lh«- 
Depurlmcnt  of  Defense  (DoD).  the  DeparlmenI  of 
Fnerjjy.  the  Department  of  the  Interior,  the 
Departmenl  of  Transportation  lincluding  the  Federal 
Aviation  Administration  and  the  Coast  C'.uard|.  the 
General  Services  Adminislralion.  the  Central 
*nlrllif|ence  Agency,  the  Federal  Emergency 
Management  Agency,  the  National  Aeronautics  and 
Spate  Administration,  the  United  States 
Information  Agency,  and  the  Nuclear  Regulatory 
Commission.  These  agencies  are  hereinafter 
referred  to  as  the  "speciHed  Federal  agencies  " 

'  See  nn.8. 18.  infra. 

'  ATiT  has  indicated  that  a  waiver  for  \SKI' 
purposes  would  be  unnecessary  if  its  Federal 
S>  stems  Organization  (FSO(  petition  is  granted. 
ATA T  Direct  Comments  at  2.  In  creating  a  waiver  in 
this  Order  we  do  not  endorse  or  dcnj  AT»Ts  FSO 
petition:  the  policies  established  here  will  govern 
the  provision  of  NSEP  equipment  by  ATftT  until  we 
lake  further  action. 

*  A  specitic  waiver  for  the  ITCs  is  unnecessary 
since  they  are  not  restricted  by  separate  subsidiary 
requirements  which  would  prevent  their  acting  as  a 
single  point  of  contact  for  NSEP.  See  para.  2.  infra. 
The  waiver  granted  in  this  Order  is  simply  a  means 
of  allowing  ATftT  and  the  BOCs  the  same  flexibility 
for  NSEP  provisioning  which  the  fTCs  enjoy  in  all  of 
their  opentions.  We  also  note  that  the  detarifTing 
requirements  of  this  Order  do  not  apply  in  any  way 
to  any  ffC  CPE  tariffed  at  the  Federal  oi  Stale 
levels.  As  we  indicated  in  CC  Docket  No.  81-893. 
Third  Report  and  Order,  FCC  64-483.  Mimeo  No 
35148  (released  Oct.  26. 1984).  NSEP  CPE  owned  b> 
the  rrC's  will  be  detariffed  al  some  future  date 
pursuant  to  a  Notice  of  Proposed  Rulemaking  which 
will  be  issued  in  the  near  future.  Until  an  Order  is 
adopted  which  specifically  detariffs  NSEP  CPf 
owned  by  the  frC's.  such  equipment  will  remain 
under  tariff. 


II.  Background 

2.  In  Second  Compuler  inquiry  '-  we 
established  a  set  of  rules  ^  which  require 
AT&T  to  provide  CPE  through  a  fully 
separated  subsidiary  which  is  not 
subject  to  tariff  regulation.  We  also 
required  that  those  subsidiaries  of 
AT&T  which  are  subject  to  tariff 
regulation,  such  as  AT&T-C,  be 
prohibited  from  engaging  in  the 
provision  of  CPE.  In  1983  we  adopted  a 
limited  waiver  of  these  Computer  II 

,  Rules  to  permit  the  BOCs  and  AT&T 
Long  Lines  (the  predecessor  of  AT&T-C) 
to  furnish  new  CPE  to  federal  agencies 
to  meet  NSEP  communications  needs.' 
The  Department  of  Defense  (DoD)  and 
other  specified  federal  agencies  were 
authorized  to  obtain  new  CPE  from 
AT&T  Long  Lines  and  the  BOCs  in 
emergencies  declared  by  the  President 
and  in  certain  other  emergencies. "  They 
were  also  authorized  to  obtain  service 
from  AT&T-C  and  the  BOCs  in  other 
situations  in  which  sole  source 
procurement  is  permitted  under  federal 
regulations.  New  CPE  furnished  under 
the  waiver  could  not  be  provided  under 
tariff  or  added  to  the  embedded  rate 
base.  The  waiver  was  to  expire  on  the 
date  of  divestiture  of  the  BOCs  from 
AT&T.  CPE  Waiver  Order  at  para.  18. 

3.  Effective  on  January  1, 1984.  at  the 
same  time  as  the  AT&T  divestiture,  we 
ordered  as  part  of  the  ongoing  Second 
Computer  Inquiry,  that  the  embedded 
CPE  owned  by  the  BOCs  be  detariffed 
and  transferred  to  AT&T-IS.'In  the 
comment  period  preceding  the  CPE 
Detariffing  Order  \\\e  Federal  Executive 
Agencies  (FEA)  argued  that  embedded 
CPE  associated  with  certain  NSEP 
systems '"should  not  be  detariffed  and 
transferred  to  AT&T-IS,  but  rather 
should  be  transferred  to  AT&T-C  so  that 
end-to-end  service  to  DoD  and  the  other 
specified  federal  agencies  could  be 
maintained.  In  the  CPE  Detariffing 


'  77  FCC  Zd  384.  recon.  84  FCC  2d  50 1 1980). 
furttifr  recon..  88  FCC  2d  512  (1981 1.  affd  sub  nom 
Computer  fr  Communications  Indus,  .^ss'n  v  FCC. 
em  F  2d  196  (DC  Cir.  19621.  cert  tknied.  461  US 
938  (1963) 

'Section  64.702  of  the  Commission's  Rules  and 
Regulations.  47  CFR  64.702  (hereinafter  Computer  II 
Rules). 

'  ATftT  Petition  for  Waiver  of  1  64.702  of  the 
Commission's  Rules  and  Regululions  with  Respect 
to  the  Department  of  Defense  and  Specified 
Government  Agencies.  ENF  83-13.  Memorandum 
Opinion  and  Order.  93  FCC  2d  632  (1963) 
(hereinafter  CPE  Waiver  Order). 

'Defense  Communications  Agency  Circular  310- 
130-1.  Ch.  II.  para  2  (Feb.  1962)  defines  these  other 
emergency  situations.  See  CPE  IVoner  Order  ht 
pari^  n.6. 

'C« Docket  No  81-893.  Report  and  Order.  95 
FCC  2d  1276  (1963)  (hereinafter  CPE  Detariffing 
Order). 

'•For  a  list  of  these  systems  see  CPE  Detariffing 
Order.  95  FCC  2d  al  1375  ft  n.146. 


Order  we  rejected  FEA's  approach  and 
concluded  that  all  CPE  should  be 
detariffed  and  transferred  to  AT&T-IS. 
CPE  Detariffing  Order.  95  FCC  2d  a  I 
13^6.  We  provided,  however,  that  the 
detariffing  of  embedded  CPE  in  NSEP 
systems  would  not  occur  until  )une  1, 
1984,  in  order  to  provide  interested 
parties  with  the  opportunity  to  comment 
on  the  issues  raised  by  FEA  and  to 
provide  time  for  them  to  request  waivers 
from  the  detariffing  requirements.  Id. 

4.  AT&T,  at  the  request  of  DOD  and 
the  other  specified  federal  agencies, 
submitted  a  petition  for  such  a  waiver." 
The  AT&T  petition  requested  that  all 
embedded  CPE  be  transferred  to  AT&T- 
IS  as  of  January  1. 1984,  and  that  AT&T- 
C  be  allowed  to  continue  serving  as  the 
single  point  of  contact  for  the  provision 
of  .NSEP  services.  To  implement  these 
requests  AT&T  asked  that  the 
Commission  waive  the  Computer  II 
Rules  as  of  January  1, 1984,  to  the  extent 
necessary  to  permit  AT&T-C  to  be 
responsible  for  this  CPE  as  part  of  its 
end-to-end  service.  AT&T  also  asked 
that  AT&T-C  be  allowed  to  continue 
obtaining  new  CPE  for  the  designated 
NSEP  systems. 

5.  On  December  29, 1983,  the  Chief. 
Common  Carrier  Bureau,  issued  an 
Order  in  this  docket  granting  the  AT&T 
waiver  requests  on  a  temporary  basis 
subject  to  certain  terms  and 
conditions. '-The  Bureau  Waiver  Order 
waived  the  provisions  of  the  CPE 
Detariffing  Order  which  required  that 
embedded  CPE  associated  with  NSEP 
systems  be  tariffed  at  the  federal  level 
until  June  1, 1984,  waived  the  Computer 
II  Rules  in  the  manner  sought  by  AT&T, 
and  extended  all  the  provisions  of  the 
CPE  IVaiver  Order  [hui  narrrowed  the 
waiver  to  apply  only  to  the  21  systems 
and  circuits  designated  by  FEA).  See 
Bureau  Waiver  Order  aX  paras.  13-17. 
The  Bureau  Waiver  Order  provided  that 
the  waiver  would  expire  on  May  31. 
1984.  Id.  at  para.  21.  On  May  24. 1984, 
the  Commission  extended  the  waivers 
adopted  in  the  Bureau  Waiver  Order 
from  May  25, 1984,  to  December  31. 
1984. '» 

6.  In  the  Bureau  Waiver  Order  the 
Bureau  noted  that  it  would  recommend 
the  issuance  of  a  proposed  rulemaking 
in  this  docket  "to  solicit  comments  from 
all  interested  parties  regarding  an 
appropriate  framework  for  meeting  the 
NSEP  communications  needs  of  DOD 


"ATftT  Petition.  ENF  83-13  (filed  Dec  14. 1983). 

'=CC  Docket  No.  81-893.  Order.  Mimeo  No.  1705 
(released  )an.  10. 1964)  (hereinafter  Bureau  Waiver 
Order). 

■>C(^Docket  No  81-893.  Order.  49  Fed.  Reg  28108 
(July  10. 1984)  (hereinafter  Sero/i(^0ureou  Waiver 
Order). 
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and  the  specified  federal  agencies  in  a 
manner  which  gives  due  consideration 
to  Second  Computer  Inquiry 
requirements  and  principles."  Bureau 
Waiver  Order  at  para.  1  n.4.  On  June  20. 
1984.  the  Commission  released  such  a 
proposed  rulemaking. "In  the  Second 
Notice  we  proposed  four  broad  options 
for  the  provision  of  NSBP  CPE 
consistent  to  the  extent  possible,  with 
the  requirements  of  the  Computer  II 
Rules. "  Under  Option  I  we  proposed  to 
amend,  or  permanently  waive,  the 
Computer  II  Rules  to  enable  AT&T-C  to 
serve  as  single  point  of  contact  for  the 
2^  NSEP  communications  systems 
specified  by  FEA.'«  AT*T-IS  would  own 
the  embedded  CPE  for  these  systems, 
hut  AT*T-C  would  be  responsible  for  it 
and  for  any  new  equipment  which 
AT&T-C  might  acquire  to  preserve 
existing  capabilities.  The  same 
arrangement  created  for  AT&T  would 
also  apply  to  any  embedded  CPE 
retained  by  the  BOCs  and  used  in 
connection  with  NSEP  functions." 
Under  Option  II  AT&T-C  would  retain 
or  receive  ownership  of  embedded  CPE 
associated  with  the  designated  NSEP 
systems.  This  option  would  also  require 
that  AT&T-C  be  permitted  to  own  and 
provide  new  CPE  associated  with  these 
systems.  The  third  option  (Option  III) 
proposed  expanding  the  role  of  Bell 
Communications  Research  Incorporated 
(Bellcore)  to  supplant  any  end-to  end 
responsibility  for  NSEP  communications 
needs  currently  performed  by  AT&T-C. 
Bellcore  would  become  the  industry- 
wide point  of  contact  for  DOD  and  the 
other  specified  federal  agencies  for  all 
NSEP  communications  needs.  Full 
Second  Computer  Inquiry  separations 
requirements  would  apply  to 
relationships  between  AT&T-C  and 
.\T&T-IS,  and  to  relationships  between 
regulated  and  unregulated  BOC  entities. 
AT&T's  embedded  CPR  used  for  the 
designated  NSEP  systems  would  be 
detariffed  and  transferred  to  AT&T-IS. 
The  final  option  proposed  in  the  Second 
Notice  (Option  IV)  would  require 
AT&T-IS.  rather  than  AT&T-C.  to 
function  as  the  single  point  of  contact 
for  the  designated  NSEP  systems.  Under 
this  option  all  embedded  CPE  associated 
with  the  designated  NSEP  systems 
would  be  transferred  to  AT&T-IS.  .\T&T 


"CC  Doi.ket  No.  81-983.  SiKond  Further  Nolirn  of 
Proposed  Rulemaking.  FCC  84-238.  49  KR  2iil09 
Irelpaspd  |une  20. 1984)  (hereinafter  .'«?ri);)>/ .Vijf/i.i-). 

'•■For  a  d«-lalled  description  of  ihe  foul  proposed 
options  .SO'  Si'cmiii  Notice  at  p.iras.  9-19. 

"For  d  list  of  the  21  NSEP  lystems  Ihereinafler 
the  "designaled  NSEP  sy.'jIetiB")  see  .Appendix  A. 
For  a  description  of  each  system,  see  .Appendix  B. 

"Acquisitions  by  AT«T-Cand  the  regulated 
HOC  entities  would  be  in  aci-prdiince  with  the  terms 
of  IhM  f.7'f  Waiver  Order. 


would  be  required  to  provide  new  CPE 
for  these  systems  only  through  AT&T- 
IS.  and  AT&T-IS  would  be  permitted  to 
resell  basic  transmission  service 
acquired  from  AT&T-C  or  other  carriers. 

III.  Comments 

7.  Ten  parties  have  filed  comments  or 
reply  comments  in  response  to  our 
Second  Notice.  '*  These  comments  fall 
into  two  groups,  those  which  supported 
Option  I  and  those  which  supported 
Option  III.  No  party  offers  any  support 
for  Option  II  or  for  Option  IV. 

8.  Support  for  Option  I  focuses  on  the 
requirements  of  national  security. 
Option  I  is  viewed  as  a  close 
approximation  of  the  status  quo  because 
it  would  allow  AT&T-C  to  act  as  an 
NSEP  single  point  of  contact  for  DoD 
and  the  other  specified  federal 
agencies.  "FEA  deems  it  essential  that 
this  single  point  of  contact  be 
maintained  to  ensure  equipment 
compatibility,  comprehensive  system 
coverage,  maximum  system 
performance,  and  the  minimization  of 
any  risk  of  unauthorized  disclosure.*' 
FEA  further  indicates  that  AT&T-C  has 
the  experienced  personnel  who 
understand  these  systems,  without 
whose  expertise  and  special  handling 
unacceptable  outages  could  occur.-' 
Option  I  is  portrayed  as  a  means  of 
allowing  AT&T  and  the  BOCs  to  provide 
the  same  type  of  end-to-end  services  for 
the  designated  NSEP  systems  that  their 
competitors  are  already  allowed  to 
provide.-'^ 

9.  Option  I  also  receives  support  as 
the  alternative  which  upheld  the 
competitive  goals  o{  Second  Computer 
Inquiry.''^  Several  commenting  parties 


"Partie*  filing  are:  American  Satellite  Company 
(ASC).  the  Ameritech  Operating  Companies 
(Ameritech).  AT&T.  FEA.  CTE  Corporation  (GTE). 
Mountain  Stales  Telephone  and  Telegraph 
Company  with  Northwestern  Bell  Telephone 
Company  and  Pacific  Northwest  Bell  Telephone 
Company  (Mountain  States).  Rolm  Corporation 
(Rolm).  Teltec  Saving  Communications  Company 
(Teltec).  and  the  Telephone  Companies  (composed 
of  the  Bell  Telephone  Company  of  Pennsylvania,  the 
Chesapeake  and  Potomac  Telephone  Companies, 
the  Diamond  State  Telephone  Company.  Nevada 
Bell.  New  England  Telephone  and  Telegraph 
Company.  New  Jersey  Bell  Telephone  Company. 
New  York  Telephone  Company.  Pacific  Bell.  South 
Central  Bell  Telephone  Company.  Southern  Bell 
Telephone  and  Telegraph  Company,  and 
Southwestern  Bell  Telephone  Company). 

''FEA  Direct  Comments  at  6:  ATaT  Direct 
Comments  at  3. 

"FEA  Direct  Commenls.  appendix  at  7. 

-''  /(/.  at  8. 

'-FFJ\  Reply  Comments  at  10-11;  AT4T  Reply 
l^immenls  at  3. 

"Telephone  Companies  Direct  Comments  at  3. 


indicate  that  the  extension  of  the  waiver 
to  the  BOCs  would  allow  them  into  the 
NSEP  market  and  would  increase 
AT&Ts  competition  in  the  provision  of 
NSEP.^*  Parties  also  note  that  this  option 
would  provide  additional  sources  of 
end-to-end  service  to  the  federal 
government  in  emergency  situations." 

10.  Opposition  to  Option  I  is 
motivated  almost  exclusively  by  an    . 
alleged  threat  to  competition  in  the 
market  for  national  security 
communications  which  would  result 
from  a  waiver  of  the  Computer  II  Rules 
in  favor  of  AT&T.  GTE  argues  that 
suppliers  which  are  qualified  to  take 
part  in  the  management  of  government 
communications  systems  would  be 
precluded  from  bidding  for  full 
participation  in  such  systems.**  ASC 
suggests  that  any  waiver  of  the 
Computer  II  Rules  could  be  used  as  the 
basis  for  non-competitive  procurement 
for  government  communications.*'  Rolm 
notes  that  the  Commission  has 
continually  rejected  applications  for 
Computer  II  Rules  waivers  in  the  past 
and  it  should  do  so  here."  Finally.  GTE 
indicates  a  belief  that  there  has  been  no 
adequate  showing  that  only  AT&T  or  the 
BOCs  can  provide  critical  NSEP  systems 
or  CPE.  especially  since  DoD  has  stated 
that  other  companies  are  viable 
candidates  for  providing  end-to-end 
NSEP  services.** 

11.  GTE  indicates  that  should  the 
Commission  accept  Option  I,  ATftTs 
activities  should  continue  to  be 
monitored  to  prevent  any  AT&T 
advantage.  GTE  suggests  that  current 
reporting  requirements  must  be 
preserved  and  the  Commission  should 
require  additional  pre-transaction 
reports  on  any  transaction  involving  the 
waiver.*" FEA  opposes  any  form  of 
advance  Commission  review  and 
approval  of  waivers.  It  suggests  that  the 
proposal  would  put  the  Commission  in 
the  place  of  the  General  Accounting 
Office  and  would  require  the 
Commission  to  assess  agency 
judgments.*'  FEA  also  notes  that  the 
pre-approval  proposals  did  not 
distinguish  between  routine  and 
emergency  NSEP  requirements  and 
requiring  such  approval  in  emergency 
situations  could  cause  unacceptable 
delavs.'* 


"Id.  at  3:  FEA  Reply  Comments  at  2. 
"FE.A  Direct  Comments  at  7. 
"CTE  Direct  Comments  at  2. 
"  ASC  Direct  Comments  at  2. 
-'"Rolm  Reply  Comments  at  2. 
"(TPE  Direct  Comments  at  5-6. 
*'GTE  Direct  Comments  at  10. 
"  FEA  Reply  Comments  at  16. 
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12.  The  Telephone  Companies  and 
Mountain  Slates,  although  generally 
supportive  of  Option  I.  propose  a 
modincation  in  the  way  it  deals  with 
augmentation  of  the  designated  NSEP 
systems.  Under  the  Bureau  Waiver 
Order,  and  under  Option  I  as  proposed. 
AT&T  is  allowed  to  augment  existing 
NSEP  systems.  These  parties  indicate 
that,  to  prevent  abuse,  Option  1  should 
be  modified  to  create  a  clear  line 
between  augmenting  existing  NSEP 
systems  and  creating  new  ones,  in  order 
to  prevent  AT&T  from  using  the  waiver 
as  a  springboard  to  become  the  sole 
source  for  all  existing  and  future  NSEP 
communications  CPE  The  Telephone 
Companies  propose  that  no  new 
locations  be  added  to  the  21  designated 
NSEP  systems  from  those  existing  as  of 
)uly  1. 1984.  and  no  significant  increase 
in  line  capacity  in  those  systems  be 
allowed."  Mountain  States  argues  for 
stricter  limits  on  augmentation.  Under 
the  Mountain  States  modification, 
systems  would  be  frozen  at  their  current 
size  and  any  new  procurement  would 
have  to  be  on  the  open  market.** 

13.  PEA  and  AT&T  oppose  any 
restrictions  on  augmentation.  PEA 
argues  that  there  is  no  need  to  limit 
augmentation  since  the  existing  waiver 
has  been  used  only  infrequently  and  the 
speciHcd  federal  agencies  are  aware 
that  the  Commission  could  withdraw 
any  future  waiver  if  the  waiver  is 
abused."  Moreover,  the  federal 
procurement  regulations  already  require 
special  justification,  not  related  to  or 
provided  by  the  Commission  waiver,  for 
sole  source  procurement.^  AT&T  notes 
that  the  government  decides  its  own 
needs  and  chooses  its  own  suppliers. 
Because  it  is  impossible  for  AT&T  to 
abuse  the  waiver  by  providing  the 
government  with  equipment  it  does  not 
want,  AT&T  argues  that  there  is  no  need 
to  limit  the  size  of  NSEP  systems." 
Finally.  FEA  suggests  that  freezing  the 
size  of  NSEP  systems  ignores  the  reality 
of  operational  communications  needs 
and  could  lead  to  the  fragmentation  of 
systems.** 

14.  The  supporters  of  Option  III  claim 
that  it  would  encourage  competition  by 
removing  AT&T  as  the  single  point  of 
contact.  Rolm  argues  that  the  option 
would  tend  to  irradicate  the  present 
closed  procurement  atmosphere,'*  while 


ASC  suggests  it  would  bolster 
competition  by  adhering  to  the 
separations  requirements  of  the 
Computer  II  Rules.*"  It  is  also  suggested 
that  this  option  would  meet  the 
legitimate  security  needs  of  the  federal 
government  by  providing  a  single 
contact  point  for  NSEP,"  especially 
since  there  has  been  no  showing  that 
only  AT&T  and  the  BOCs  can 
adequately  provide  NSEP." 

15.  The  parties  supporting  Option  III 
also  propose  that  an  ocganization  other 
than  Bellcore  become  the  new  NSEP 
single  point  of  contact  for  DoD  and  the 
other  specified  federal  agencies.  GTE 
proposes,  and  ASC  and  Rolm  agree,  that 
the  National  Coordinating  Center  (NCC) 
replace  Bellcore  as  the  single  point  of 
contact.**  NCC  is  favored  because  it  was 
specifically  created  to  respond  to  NSEP 
telecommunications  requirements,  and 
because  it  was  never  part  of  the  Bell 
System.** 

16.  Option  III  is  strongly  opposed  by 
several  of  the  commenting  parties.  The 
opponents  focus  on  potential  problems 
with  coordination  of  NSEP 
communications  activities  by  an  entity 
(NCC  or  Bellcore)  that  would  have  no 
prior  experience  in  handling  the 
responsibilities  it  would  be  required  to 
assume.**  FEA  argues  that  the  new 
entity  might  have  substantial  difficulties 
creating  the  new  capabilities  it  would 
need  to  provide  adequate  end-to-end 
service  for  the  designated  NSEP 
systems,  and  that  this  process  would  be 
wasteful  because  similar  capabilities 
which  exist  in  AT&T  would  be  allowed 
to  deteriorate.**  AT&T  comments  that 
the  adoption  of  this  option,  in  addition 
to  creating  operational  problems,  could 
lead  to  significant  anti-competitive 
impacts.  AT&T  argues  that  under  Option 
III  the  government,  to  obtain  its  NSEP 
requirements,  would  have  to  deal  with  a 
single  entity  representing  the  entire 
telecommunications  industry,  and  this 
would  require  collaboration  among 
competitors  with  anti-competitive 
implications.*^ 

17.  There  are  specific  concerns  about 
the  two  organizations.  Bellcore  and 
NCC,  proposed  as  the  coordinating 
entity.  AT&T  notes  that  the  BOCs  are 


"Telephone  Companies  threcl  Comments  at  4. 
"Mountain  Slates  Direct  Comments  at  4- 
"^  FEA  Repis  Comments  at  13. 

''  AT&T  Reply  Comments  at  6-7 
"FE.A  Reply  Comments  at  14. 
"  Ru!m  Reply  Comments  at  3. 


••  ASC  Direct  Comments  at  2. 

'•/d 

"  CTE  Direct  Comments  at  S-6. 

«  GTE  Direct  Comments  at  7:  ASC  Direct 
Comments  at  2:  Rolm  Reply  Comments  at  3. 

"  CTE  Direct  Comments  at  7:  ASC  Direct 
Comments  at  2. 

"  FEA  Direct  Comments  at  5.  Mountain  States 
Direct  Comments  at  3:  Amerilech  Direct  Comments 
at  4. 

"  FEA  [)irect  Comment*  at  9;  ATfcT  Direct 
Comments  at  10. 

"  AT»T  Direct  Comments  at  10-11 


prevented  by  the  AT&T  divestiture  from 
providing  interexchange  service,*' and 
since  Bellcore  is  owned  by  the  BOCs,  its 
provision  of  end-to-end  NSEP 
communications  might  violate  the 
Modification  of  Final  Judgment.*' FEA, 
directing  its  comments  toward  NCC. 
indicates  that  NCC  was  not  created  to 
be  a  provisioning  organization  for  end- 
to-end  NSEP  service.  Its  planned  role 
was  to  be  a  vehicle  by  which  the  federal 
government  would  seek  to  facilitate  a 
cooperative  and  coordinated  multiple 
supplier  response  to  NSEP 
telecommunications  requirements.  ^  FEA 
also  indicates  that  CTE  was  not  entirely 
straightforward  in  its  proposal  of  NCC 
as  the  provisioning  organization.  In 
discussions  surrounding  the  creation  of 
NCC,  GTE  argued  that  the  NCC  Charter 
limits  NCC  involvement  to  existing 
emergencies.'^'  FEA  notes  that  GTE 
specifically  objected  to  an  NCC  role 
assisting  in  the  initiation  and 
coordination  of  NSEP  communications 
services — an  area  where  GTE  now 
argues  NCC  should  take  the  central 
role." 

18.  Option  II  is  not  supported  by  any 
party,  although  FEA  indicates  it  would 
be  acceptable  if  the  Commission  should 
not  choose  Option  I."  Much  of  the 
opposition  is  predicated  on  the  option's 
predicted  anti-competitive  effects.  These 
effects  are  presumed  by  the  commenting 
parties  to  be  similar  to  those  they 
foresee  for  Option  I  because  AT&T-C 
would  remain  the  single  point  of  contact 
for  the  21  designated  NSEP  systems.''' 
Parties  also  argue  that  Option  II  would 
create  competitive  problems  in  excess  of 
those  noted  for  Option  I  because  it 
would  exclude  the  BOCs  from  the 
waiver  ^"^  and  because  AT&T-C  would 
not  be  required  to  inform  DoD  and  the 
other  specified  federal  agencies  of 
alternative  sources  for  NSEP  equipment 
and  services.**  Finally.  AT&T  argues 
that  Option  II  is  unacceptable  because  it 
would  unnecessarily  fragment  the  CPE 
serving  the  federal  government,  thereby 
increasing  AT&T's  costs  by  requiring 
AT&T-C  and  AT&T-IS  each  to  support 


"Modification  of  Final  Judgment  in  United  States 
x.  American  Tel  f^  Tel.  Co.  522  F.Supp.  131  (D.D.C. 
1982).  aff'dsub  now.  Maryland  v.  United  Slates.  480 

US  1001  (i9f  i: 

♦•ATfcT  Direct  Comments  at  10. 

*FFJ\  Reply  Comments  at  6-7. 

"W.  at  11-12. 

"Id 

"FEA  Direct  Comments  at  B. 

"&-nlral  Direct  Comments  at  2:  ASC  Direct 
Comments  at  2;  Rolm  Reply  Comments  at  2-3.     • 

"Amerilech  Direct  Comments  at  3:  Telephone 
Companies  Direct  Comments  at  6-7. 

^/(/..-  Mountain  Stales  Direct  Comments  at  3. 
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the  provision  of  identical  government 
CPE.'' 

19.  No  party  supports  Option  IV  and 
nearly  all  of  the  commenting  parties 
oppose  it.  The  parties  see  in  this  option 
all  of  the  faults  of  the  other  three 
options  and  none  of  the  virtues.  AT&T- 
IS  is  preceived  as  incapable  of  quickly 
developing  the  needed  coordinating 
mechanism."  competition  would  be 
reduced  by  excluding  the  BOCs  as 
suppliers  and  by  not  requiring  AT&T-IS 
to  notify  the  agencies  of  alternative 
sources  of  NSEP  services.^'  and  an 
institutional  bias  in  favor  of  AT&T  and 
AT&T-IS  would  be  created.** Moreover, 
AT&T  indicates  that  the  resale  of 
services  is  not  flexible  enough  to  meet 
.ill  NSEP  needs,  and  since  system  design 
is  often  the  key  to  NSEP  requirements. 
AT&T-IS  does  not  have  sufficient 
experience  to  oversee  NSEP  servicing  on 
and  end-to-end  basis."* 


iV.  Discussion 


v<i/- 


20.  In  the  Si^cor.d  Ndtice  we  presented 
four  options  for  the  provision  of  NSEP 
communications.  Our  evaluation  of 
these  options  centers  on  two  policy 
considerations:  The  impacts  of  the 
options  on  national  security  and  their 
impacts  on  competition  in  the  NSEP 
telecommunications  market.  As  we 
discuss  below,  we  must  reconcile  the 
conflicts  between  these  two 
considerations  without  unduly 
compromising  the  objectives  underlying 
each  of  them. 

21.  The  primary  national  security 
consideration  for  an  NSEP  provisioning 
framework  is  ensuring  that  the  21 
designated  NSEP  systems  are 
adequately  maintained  and  managed. 
Two  conditions  are  critical  to  the 
continued  viability  of  these 
.systems.*- First,  DoD  and  the  other 
specified  federal  agencies  must  have  a 
single  point  of  contact  within  the 
telecommunications  industry  capable  of 
providing  end-to-end  services  for  these 
systems.  And.  second,  the  organization 
which  provides  this  service  must  have 
the  demonstrated  capacity  to  do  so.  FEA 
suggests  this  latter  condition  requires 
that  the  organization  which  has 
provided  such  services  over  time 
continue  to  do  so.^^'The  Commission  is 


"AT&T  Direct  Comment^  at  9. 

'•FEA  Direct  Comments  it  10. 

^'AiDcritech  Direct  Cumnlenis  at  3:  Mounldin 
States  Direct  Comments  at  $. 

•"Telephone  Companies  iJircct  Comments  al  6-7; 
ASC  Direct  Comments  at  2. 

"  ATST  Direct  Commcntj  at  12. 


-  KEA  Direct  Comments. 


appendix  at  7-8. 


convinced  that  both  of  these 
requirements  are  important  to  ensuring 
the  viability  of  the  designated  NSEP 
systems  and  hence  to  protecting 
national  security."  We  are  well  aware 
of  the  technical  complexity  of  these 
systems  and  the  logistical  problems 
which  such  complexity  entails.  We  are 
also  aware  that  DoD  and  the  other 
specified  federal  agencies  are  not 
prepared  to  operate  and  maintain  these 
systems.  Nor  is  it  clear  that  any  entity 
which  is  not  itself  a  telecommunications 
provider  is  capable  of  providing  the 
needed  technical  and  coordinating 
skills.  We  are  convinced  that  the  public 
interest  in  preserving  our  national 
security  is  best  served  by  allowing 
various  entities  in  the 
telecommunications  industry  which 
have  provided  end-to-end  service  to 
continue  to  be  able  to  do  so. 
.    22.  The  second  consideration  which 
we  must  take  into  account  is  the 
promotion  of  competition  in  the 
provision  of  NSEP  equipment  and 
services.  Over  the  past  decade,  in 
several  proceedings,  the  Commission 
has  taken  action  to  create  viable 
competition  in  the  provision  of 
telecommunications  equipment  and 
services.*^  We  have  found  that  in  most 
areas  the  forces  of  competition  will 
provide  the  most  efficient  and  effective 
regulation.** 

23.  We  recognize,  however,  that  in  the 
NSEP  communications  area  it  is  very 
difficult  to  create  a  fully  competitive 
environment  while  at  the  same  time 
avoiding  unacceptable  national  security 
risks.  This  conflict  is  in  part  a 
consequence  of  the  requirement,  noted 
above,  that  DoD  and  the  other  specified 
federal  agencies  have  a  single  point  of 
contact  within  the  telecommunications 
industry  for  NSEP  communications 
services  and  equipment.  A  single  point 
of  contact  presents  problems  for 
competition  with  regard  to  the  provision 
of  CPE  because  the  entity  which  has 
been  chosen  by  DoD  or  another 
specified  federal  agency  as  a  "general 
contractor"  for  an  NSEP  system  will 
have  an  incentive  to  furnish  its  own 
equipment  to  the  exclusion  of  those  from 


other  suppliers.*' Thus,  there  is  a 
potential  risk  that  NSEP  systems  will 
tend  to  become  locked  in  to  the 
company  which  is  chosen  as  general 
contractor.  This  competitive  problem  is 
magnified  by  the  fact  that  a  substantial 
majority  of  NSEP  systems  are  currently 
managed  by  AT&T.*"  AT&T's 
management  of  these  systems  has 
allowed  it  to  assume  an  extensive  role 
in  the  provision  of  NSEP 
communications  services  and 
equipment,  and  a  continuation  of  its 
management  role  for  the  designated 
systems  could  tend  to  extend  AT&T's 
central  position  regarding  NSEP 
communications. 

24.  As  a  consequence  of  the 
continuing  organizational  and 
management  needs  of  the  21  NSEP 
systems,  we  must  now  make  a  decision 
which  balances  considerations  of 
national  security  against  the  competitive 
principles  we  have  implemented  and 
supported  for  many  years.  In  this 
proceeding,  the  comments  and  our  own 
analysis  have  convinced  us  that  there  is 
no  practicable  means  to  reconcile  fully 
the  conflicting  demands  of  both  policies. 
Thus,  we  have  concluded  that  to  the 
extent  that  both  policies  cannot  be  fully 
realized,  the  concerns  of  national 
security  must  receive  the  higher  priority. 
This  is  especially  the  case  because  we 
have  concluded  that  the  requirements  of 
national  security  are  more  at  risk  in  this 
proceeding  than  those  of  competition." 
The  21  designated  systems,  although 
worth  several  hundred  million  dollars, 
represent  only  a  tiny  fraction  of  the 
overall  communications  market."  Yet,  at 
the  same  time  these  are  communications 
networks  which  are  at  the  heart  of  some 
of  the  Nation's  most  crucial  defense  and 
emergency  preparedness  systems." 


"See  para.  27.  infra. 

*^See,  e.g..  Second  Computer  Inquiry: 
Competitive  Carrier  Rulemaking.  91  FCC  2d  59 
(1982).  recon.  93  FCC  2d  54  (1983):  Domestic  FixeJ- 
Sutellite  Transponder  Sales.  90  FCC  2d  1238  (1982), 
offd  sub  nom.  Wold  Communications  v.  FCC,  D.C. 
Cir.  No.  82-2054  (June  1. 1964);  Domestic 
Communications  Satellite  Facilities.  35  FCC  2d  844 
(1972);  Specialized  Common  Carrier  Services.  29 
FCC  2d  870  (1971).  aff'dsub  nom.  Washington  Utils. 
fr  Transp.  Comm'n  v.  FCC.  513  F.2d  1142  (9th  dr.). 
cort.  denied.  423  U.S.  836  (1975). 

"See  CPE  Dctariffing  Order.  95  FCC  2d  at  1280. 


'''This  tendency  is  suppressed  by  certain 
conditions  established  in  this  Order.  See  paras.  30- 
32,  infra. 

"All  of  the  21  designated  NSEP  systems  are 
managed  by  AT&T.  AT&T  also  manages  more  than 
35  others  not  covered  by  this  Order.  No  other 
commenting  party  has  indicated  that  it  is  involved 
in  more  than  one  or  two  NSEP  systems.  See  ASC 
Direct  Comments  at  1;  GTE  Direct  Comments  al  8. 

••  As  has  been  noted  in  several  proceedings, 
competition  is  not  an  end  in  itself,  but  is  merely  one 
means  of  serving  the  public  interest  as  is  required 
by  Section  1  of  the  Communications  Act  of  1934,  47 
U.S.C.  151  See  FCC  v.  RC.\  Communications.  Inc.. 
346  U.S.  86.  92  (1953):  Hawaiian  Tel.  Co.  v.  FCC.  498 
F.2d  771.  776  (D.C.  Cir.  1974). 

"  The  original  waiver  granted  to  AT&T  was  for  56 
systems,  see  CPE  Waiver  Order  at  para.  3.  but  this 
was  later  limited  to  the  21  designated  NSEP 
systems.  See  Bureau  Waiver  Order  at  paras.  2.  3. 13. 

"  For  a  description  of  these  systems,  see 
Appendix  B. 
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Thus,  the  oalure  of  our  policy  decision 
in  this  Order  could  luvc  serious 
repercussions  for  the  natioiuii  defense, 
but  would  be  unlikely  to  have  more  than 
a  peripheral  impact  on  overall 
cornpetition  in  the  provisioa  of 
communications  equipment  and 
services. 

25.  Accordin^y.  we  select  the  Uptktn 
I  waiver  as  the  best  means  of  ensuring 
the  continued  viabibty  of  the  21 
designated  NSEP  systems,  while  at  the 
same  time  preserving  to  the  greatest 
extent  possible  the  pro-competitive 
aspects  of  our  Computer  U  Rules.  Thf 
Option  I  waiver  is  the  best  means  of 
preserving  the  existing  organizational 
capabilities  for  the  end-to-end 
maintenance  and  pnmsiotirng  of  the  21 
designated  NSEP  systems  and  for  the 
provision  of  communicahons  equipment 
in  emergency  situations.  We  also  select 
this  waiver  because  in  the  long  mn,  and 
with  the  restnctions  we  will  place  on  it. 
it  will  be  the  framework  which  is  most 
favorable  to  competitian. 

26.  In  adopting  Option  I  we  are 
creating  a  permanent  waiver  of  the 
Computer  II  Rules  which  will  permit 
ATftT-C  and  the  regulated  BOG  entities 
to  maintain  end-to-end  responsibility  for 
NSEP  communications  in  cases  of 
Presidentially  declared  and  other 
emergencies^  and  on  a  continuous 
basis  for  the  designated  NSEP  systems. 
The  Commission,  although  creating  a 
permanent  waiver,  reserves  the  ri^t  to 
reevaluate  the  waiver  should  conditions 
warrant  Under  this  waiver  AT*T-C 
and  the  regulated  BOG  entities  will  be 
permitted  to  be  responsible  for  the 
acquisition  of  limited  amounts  of  new 
CPE  to  replace  embedded  CPE  in  the 
designated  systems  and  for  the 
reasonable  augmentation  of  these 
systems.-'  AT&T-C  and  the  BOCs  will 
also  be  permitted  to  be  responsible  for 
the  acquisition  of  unlimited  amounts  of 
CPE  to  carry  out  requested  functions 
during  Presidentially  declared  and  other 
emergencies.'*  New  CPE  which  is  not 
needed  to  augment  or  replace  embedded 
CPE  for  the  21  designated  systems,  or 
for  a  requested  mission  during  a 
Presidentially  declared  or  other 
emergency,  will  not  be  covered  by  this 
waiver. 


**  Those  euwrgencies  specirieii  m  Defense 
Comnninitalions  Ajtency  Circular  310-T3M.  Ch  H. 
p^ra  2  (Feb  I9BZ).  See  CPE  tfonrer  OrrMr  at  para  7 
n.S 

"  For  rules  on  aufimenlatinn.  see  pant  3D.  tnfm 

^  B*  "reqiMwfed  function*"  we  km 
funr.ttvrvs  which  result  fmai  m§ftaf$tt 
DoO  or  another  speohed  federal  agency  for  ATST- 
C  or  a  re^iljtled  80C  eatily  to  carry  oal  some 
mission  reUling  lo  PresidenliaUy  decUired  or  other 
emergencies. 


27.  As  we  noted  previmisly.  the 
primary  reason  for  this  waiver  is  to 
maintain  the  integrity  of  the  21 
designated  NSEP  systems.  At  the 
present  lime.  AT&T-C  has  the  existing 
personnel  and  expertise  to  maintain 
these  systems,  expertise  that  can  only 
be  gained  from  long  experience  with  the 
unique  aspects  of  each  iostallatiuo.  An 
organization  which  lacked  this 
experience  (such  as  Bellcore.  NCC  or 
AT&T-IS)  would  lake  considerable  time 
to  develop  it  after  assuming  the  role  of 
system  manager  In  the  interim  these 
systems,  which  are  crucial  to  the 
national  defense,  would  be  maintained 
by  an  entity  which  is  not  fully  capable 
of  providing  the  needed  service.  We 
have  concluded  that  there  are 
unacceptable  risks  involved  in 
permitting  an  inexperienced  and  ill- 
prepared  organization  to  serve  as 
system  manager  for  critical  defense 
communications  systems.  It  is  the 
existence  of  this  expertise  aiui 
experience  in  AT&T-C.  and  the 
difficulty  in  obtaining  it  elsewhere, 
which  in  part  have  led  us  to  select 
Option  I  and  lo  reject  Options  III  and  IV 
as  unacceptably  risky  from  the 
standpoint  of  national  security. 
Moreover,  if  a  new  entity  were  selected 
it  would  be  acquiring  the  needed 
expertise  while  an  equivalent  capabihty 
in  AT&T-C  would  be  allowed  to 
deteriorate.  To  eliminate  this  waste  of 
resources,  and  to  prevent  potentially 
dangerous  lapses  in  the  proper 
functioning  of  these  systems.  AT&T-C 
will  be  permitted  to  continue  to  fullfiil  a 
responsibility  it  has  performed  for  many 
years. 

26.  Although  Option  I  may  not  be  the 
best  means  for  creating  a  completely 
competitive  environment  for  the 
provision  of  NSEP  equipment,  of  the 
available  options  it  is  the  one  which  will 
have  the  least  long-term  negative  impact 
on  competition  in  the  communications 
industry  and  is  the  alternative  that,  as 
conditioned,  will  best  promote 
competitive  goals.  First  its  impact  on 
competition  for  the  overall  provision  of 
CPE  will  be  minimal  since  the  waiver  of 
the  Computer  II  Rules  established  in  this 
Order  is  strictly  limited  to  the 
designated  systems  and  to  certain 
emergency  situations.  Second,  by 
allowing  the  BOCs  to  provide  CPE  and 
associated  services  for  the  designated 
systems  we  are  creating  additional 
competition  to  AT&T  for  these  21 
systems  that  would  not  otherwise 
exist. ^^  None  of  the  other  options 


outlined  in  the  Second  Notice  contained 
this  competitive  factor.  Finally, 
government  procurement  regulations 
control  the  acquisition  of  equipment  for 
the  designated  systems,  and  those 
regulations  place  strict  limitations  on 
what  DoD  and  the  other  specified 
federal  agencies  can  and  cannot  do.'* 
These  existing  regulations  will  help 
promote  competition  in  the  NSEP 
procurement  process. 

29.  Each  of  the  alternative  options  has 
significant  drawbacks  compared  with 
Option  I.  Options  il  and  IV,  although 
limited  in  scope,  do  not  provide  for 
additional  competition  to  AT&T  from 
the  BOCs.  in  addition.  Option  II  wtiuld 
require  a  broader  waiver  than  the  one 
we  are  mandating  here  because  it  would 
allow  AT&T-C  to  own  as  well  as 
manage  the  embedded  CPE  for  these 
systems.^'  Finally.  Option  111  could 
present  a  threat  to  overall  competition 
in  the  industry.  Option  III  would  create 
an  industry-wide  point  of  contact  for 
NSEP  equipment  provisioning  (in 
Bellcore.  NCC  or  some  other  entity!  and 
would  require  all  companies  in  the 
industry  to  cooperate  regarding  NSEP 
communications  needs.  Allowing  such 
cooperation  in  a  single  forum  could 
provide  a  ready  mechanism  for  the 
formulation  and  imposition  of  various 
exclusionarj'  and  other  anti-competitive 
practices.  Thus,  from  an  industry-wide 
perspective  ^*  we  perceive  the  Option  HI 
approach  as  providing  unnecessary 
dangers  to  competition  in  the  overall 
provision  of  telecommunications 
equipment  and  services. 

30.  The  NSEP  communications 
equipment  provisioning  framework 
outlined  above,  as  weU  as  being 
inherently  limited  in  its  impact  on 
overall  teleconununications  competition, 
is  flexible  enough  to  allow  certain  pro- 
competitive  aspects  to  be  included  in 
the  framework  In  describing  the  waiver 
we  noted  it  is  limited  to  certain 
emergencies,  to  replacing  embedded 
CPE.  and  for  the  reasonable 
augmentation  of  existing  systems."*  We 


''  Kor  a  detcriplion  at  the  BOC  waiver  9«c  para. 
2K  supra. 


"  See  Federal  Acquisition  Regt^lation.  4a  CFR 
14.103-l(a|.  34.00-5-1;  see  a/so  Pub.  L  96-72.  ST 
Stau  4fa(Aitg  It.  JSKJt  OffKe  of  Federot 
Procurement  Potrcy.  Poiicy  Letter  So.  at-Z  'Non- 
competitive Procuremeat  Procedures. "  49  F  ft  8315 
(19(H). 

"  Also.  ATftT  suggests  thrs  option  would  cause 
dupticalion  of  facriilies  resulting  in  economic 
inefficiency,  an  outcome  the  Commission  wishes  lo 
avoid.  See  p<ira.  18.  supra. 

'•  Viewed  from  a  sintile-company  perspecfive  this 
option  might  seem  to  enhance  competition  since  il 
would  redocc  ATSTs  abitrty  lo  dominate  Ihe 
provision  of  NSEP  comm<if«cations  servicps  and 
equipment.  However,  viewiiifi  the  tndtistr>  as  a 
whole  Ihe  idea  of  creating  forums  where 
competitors  learn  to  cooperate  is  not  a  pro 
competitive  policy  choice. 

'»  See  para.  26.  supra. 
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chose  to  impose  this  "reasonableness" 
limitation  on  augmentation  as  a  means 
of  promoting  competition  by  preventing 
AT&T  from  creating  entirely  new 
systems  under  the  auspices  of  our 
limited  waiver.  Although  some 
commenting  parties  suggested  we 
strictly  limit  the  size  of  NSEP  systems, 
we  have  rejected  this  approach  because 
it  would  be  too  inflexible  to  meet  the 
requirements  of  national  security.  We 
are  convinced  that  the  augmentation 
limitation  is  sufficiently  flexible  to 
protect  national  security,  but  not  so 
broad  as  to  allow  entirely  new  systems 
to  be  "augmented"  onto  systems 
covered  by  the  waiver.  We  also  note 
that  the  reporting  requirements  we 
impose  in  this  Order  will  assist  the 
Commission  in  identifying  and 
eliminating  any  abuses  of  the 
limitation.*" 

31.  A  further  pro-competitive  aspect  of 
the  waiver  we  are  creating  is  the 
requirement  that  AT&T-C  and  the  BOCs 
must  inform  DOD  and  the  other 
specified  federal  agencies  of  alternative 
CPE  suppliers  should  there  be  a  need  for 
additional  CPE.  In  any  case  in  which 
AT&T-C  or  a  BOC  is  authorized  by  the 
waiver  to  be  responsible  for  the 
acquisition  of  new  CPE.  and  service 
required  by  DoD  or  another  specified 
federal  agency  cannot  be  provided  with 
CPE  from  the  embedded  base.  AT&T-C 
or  the  BOC  will  be  required  to  notify  the 
affected  government  agency.  AT&T-C  or 
BOC  will  specify  the  CPE  which  is 
unavailable  and  will  identify  one  or 
more  suppliers,  at  least  one  of  which 
must  not  be  affiliated  with  the  BOC  or 
AT&T-C.*'  The  affected  government 
agency  will  then  determine  from  which 
supplier  AT&T-C  or  the  BOC  will  obtain 
the  new  CPE  in  question,  and  will 
advise  AT&T-C  or  the  BOC,  which  will 
then  obtain  the  CPE  and  be  responsible 
for  it  as  part  of  end-to-end  service  to  the 
federal  government.  If  AT&T-C  or  the 
BOC  is  unable  to  specify  an  unaffiliated 
vendor  it  must  so  certify  to  the  affected 
agency  and  to  this  Commission.  This 
requirement,  which  mandates  that 
alternative  suppliers  be  identified,  will 
allow  DoD  and  the  other  specified 
federal  agencies  to  select  their  own 
equipment  suppliers  and  should  reduce 
any  anti-competitive  effect  of  having 
AT&T-C.  a  BOC,  or  some  other 
company  as  the  general  contractor. 

32.  The  final  action  we  take  in  this 
Order  to  protect  competition  in  the 


•"  Sec  paras.  31-32.  m/ni. 

"'  Nothing  in  this  Order  ik  inlendeU  to  limit  the 
government  agencies  lu  those  suppliers  identified 
by  ATST-C  or  a  BOC.  The  agencies  remain  free  to 
choose  any  CPE  suppliers  who  Cijn  meet  their  CPE 
needs. 


NSEP  marketplace  is  to  impose  upon 
AT&T-C  and  the  regulated  BOC  entities 
a  quarterly  reporting  requirement."  We 
impose  this  requirement  to  ensure  that 
AT&T-C  and  the  BOCs  do  not  abuse  the 
waiver  we  are  granting,  and  we  note 
once  again  that  we  have  reserved  the 
right  to  review  this  waiver  should  the 
conditions  warrant.  We  do  not  require 
pre-approval  for  use  of  this  waiver, 
since  such  a  requirement  would 
unnecessarily  burden  this  Commission, 
AT&T-C,  and  the  BOCs.  It  would  also 
reduce  flexibility  in  the  case  of  an 
emergency. 

33.  There  are  some  final  points  in 
regard  to  the  waiver  which  must  be 
addressed.  First,  AT&T-C  or  any  BOC 
operating  under  the  waiver  will  be 
required  to  bill  any  maintenance  of 
service  charges  for  CPE  to  DoD  or  a 
specified  federal  agency  in  accordance 
with  any  applicable  tariffs.  These 
expenses  should  not  find  their  way,  in 
any  form,  into  the  rate  base  where 
ratepaying  customers  would  become 
responsible.  Second,  to  protect  the 
ratepayers  further,  AT&T-C  and  the 
regulated  BOC  entities  will  be  allowed 
to  act  as  general  contractors  for  the 
specified  NSEP  systems  and  in  cases  of 
I'residentially  declared  and  other 
emergencies,  but  will  not  be  able  to  take 
title  to  any  new  CPE.  New  CPE  will  be 
titled  in  the  affected  government  agency, 
AT&T-IS.  or  a  BOC  unregulated 
subsidiary.  Any  expenses  incurred  by 
AT&T-C  or  a  BOC  in  connection  with 
making  the  needed  procurement 
arrangements  shall  not  be  allocated  to 
any  sevice  or  facility  other  than  the 
NSEP  service  or  facility  with  which  the 
expense  is  associated. 

34.  Finally,  in  regard  to  detariffing  of 
embedded  CPE  which  was  approved  on 
an  interim  basis  in  the  Bureau  Waiver 
Order,  we  now  make  such  detariffing 
final.  Embedded  CPE  currently  owned 
by  AT&T  and  used  for  NSEP 
communications  functions  shall  be 
detariffed  and  transferred  to  AT&T-IS. 
The  transfer  will  be  in  accordance  with 
the  terms  of  the  CPE  Detariffing  Order. 
The  transition  period  will  be  retroactive 
to  the  time  AT&T  first  offered  the 
equipment  for  sale, "and  any  price 
increases  will  occur  at  the  intervals  we 
have  specified  in  previous 


"See  para.  36.  infra,  on  the  type  of  reports  which 
will  be  required. 

"In  its  comments  AT»T  noted  that  it  had  treated 
equipment  from  the  21  designated  systems  as 
detariffed  on  January  1. 1984.  AT&T  Direct 
Comments  at  7-8.  In  this  Order  we  support  AT&T's 
actions,  except  to  the  extent  that  what  we  have  said 
in  this  Order  is  different  from  the  CPE  Detariffing 
Order. 


decisions.**  The  NSEP  CPE  will  be 
aggregated  with  other  multi-line  CPE  for 
the  purposes  of  the  net  book  value 
limitations. 

35.  We  shall  require  the  policies,  rules, 
and  requirements  established  in  this 
Order  to  take  effect  on  January  1, 1985 
We  recognize  that  the  Administrative 
Procedure  Act  (APA)  requires  the 
effective  date  of  rule  to  occur  at  least  30 
days  following  publication  in  the 
Federal  Register,  "except ...  as 
otherwise  provided  by  the  agency  for 
good  cause  found  and  published  with 
the  rule."  5  U.S.C.  553(d).  To  the  extent 
that  this  provision  of  the  APA  may  be 
applicable  to  this  Order,  we  hereby  find 
good  cause  for  an  earlier  effective  date 
to  exist  because  of  the  need  for  these 
policies,  rules,  and  requirements  to  be  in 
place  by  January  1, 1985.  Such  an  early 
effective  date  is  essential  to  the 
continued  effective  and  efficient 
operation  of  the  21  designated  NSEP 
systems,  and  hence  to  the  national 
security. 

V.  Ordering  Clauses 

36.  It  is  therefore  ordered,  pursuant  to 
sections  4  (i)  and  (j).  201-205,  213.  218. 
220.  and  403  of  the  Communications  act 
of  1934. 47  U.S.C.  154(i) .  154(j) .  201-205. 
213.  218.  220.  and  403.  That  the  waiver, 
policies,  and  requirements  set  forth 
herein  are  adopted,  effective  January  1. 
1985. 

37.  It  is  further  ordered,  that  the 
American  Telephone  and  Telegraph 
Company  and  any  Bell  Operating 
Company  using  this  waiver  shall 
provide  quarterly  reports  to  he  Chief. 
Common  Carrier  Bureau,  on  the  types 
and  quantities  of  new  customer 
premises  equipment  provided  by  AT&T 
Communications  and  the  BOCs  pursuant 
to  this  waiver.  These  reports  shall 
indicate  whether  the  new  CPE  was 
acquired  to  replace  embedded 
equipment,  to  augment  an  existing 
system,  or  as  part  of  a  requested  mission 
during  a  Presidentially  declared  or  other 
emergency.  These  reports  shall  be  filed 
no  later  than  30  days  after  the  close  of 
each  calendar  quarter,  beginning  with 
the  quarter  ending  March  31, 1985. 

38.  It  is  further  ordered,  that  AT&T  or 
a  BOC  shall  notify  the  Chief,  Common 
Carrier  Bureau,  in  writing  on  any 
occasion  when  the  waiver  is  used  and 
an  unaffiliated  alternative  supplier 
cannot  be  named.  Such  notification  shall 
include  the  specifications  of  the 


"See CC  Docket  No.  81-693.  Second  Report  and 
Order.  FCC  No.  84-269.  49  FR  27754  (released  June 
29. 1984):  CC  Docket  No.  81-893.  Order.  FCC  No.  84- 
304.  49  FR  30710  (released  June  29, 1984). 


1532 Federal  Register  /  Vol.  5a  No.  8  /  Friday.  January  11.  1965  /  Rules  and  Regulations 


<^(|iiipmenl  for  which  an  unaffilUited 
supplwr  could  not  be  lociited 

39.  It  is  further  ordervd.  thai  the 
motion  for  leave  to  file  late  comments 
filed  by  the  Telephone  fx>nipii.n:»'»  :.<i 
granted. 

4a  It  is  further  ordered.  That  the 
inclusion  of  a  missing  page  in  an  ori^nai 
filed  by  the  Federal  Executive  .Agencies 
is  accepted,  as  requested  by  the  Feder»i 
Executive  Agencies- 
Federal  ConuntmicatioRS  Co«in-«.v«-' 
WiiliHi  I.  Tricarim 
Secretary: 

AppaiuEx  A 

Ues'giuted  .\SEP  Systems: 
Automatic  Secure  Voice 

Communications  \etwork 

lAUTOSFVOCOMl 
Joint  Chiefs  of  Staff  Aiertins  V-'wori 

IJCSANJ 
Minutemaa 

SAC  Primary  .Merting  S>  stem  JPAS} 
S.AC  Operations  Conference  Sv«lern 

(SOCS) 
SAC  Command  Post  Command  .imi 

Control  Consoles  (Turrets) 
NORAD  Alerting  System  (NAS> 
TAC  Command  and  Control  .Alerling 

System  (TACCALS) 
TAC  Force  Control  Management 

System  {TAC.\ET) 
VTilitary  Airlift  Command  Operational 

Phone  System  (MACOPS) 
Air  Force  f>igital  Graphics  Svstem 

(AFDIGS) 
Air  Force  Commarid  Post  Alerting 

Network  (COPAV) 
Air  F'orce  Command  Post  Reri»rd 

Capabdity  (COPREC) 
White  House  Communications 

A^ncy  Transpo.'iJible  Electric 

Consoles  (TECs) 
White  Hcusc  Commimicatitxis 

Agency  Echo  Fox  Radio  System 
U.S.  National  Airspace  System 
FEMA  {clas.sifted  systerrj 
Emergenc*  Brnadcast  Systen 
FEMA  National  Voice  Sj*  stem 

(FNAVS) 
FEMA  National  Warning  Svstem 

(NAWAS) 
Nuclear  Regulatory  CommissitHi 

Emerge niry  Notification  Svstem 

[FJiS) 

.Appendix  B 

Critical  National  Security  und 
Emergency  Preparedness  Systems/ 
Circuits  Requiring  End-to-Eitd 
Provisioning.  Including  CPE,  by  ATf-T 
Long  Lines 

Department  of  Defense 

A.  Automatic  Secure  Voice 
Communications  Netvifork 
(\UTOSEVOCOMp 


Al'TOSE\OCOM.  utilizing  the 
-AITOVON  network,  prov.d*?  a  secure 
voice  network  for  the  purpose  of 
exchanging  information  of  any  security 
classification.  This  system  consists  of 
both  manual  and  automatic  switched 
voice  networks  which  have  been  linked 
together  to  form  a  single  system.  It  is 
designed  to  provide  users  with  a  meaoii 
for  exchanging  classified  information 
over  circuitry  which  has  been 
cryptographically  secured. 

R  /oint  Chiefs  of  Stcff  IfCSI: 

1.  Joint  Chiefs  of  Sta'f  Ait^-tinii 
\ctnork  (ICSAN):  This  is  the  primary 
non-secure  voice  alerting  system  of  the 
loint  Chiefs  of  Staff  It  tonner's  the 
National  Military  Command  Center  with 
the  conunand  centers  of  the  Unified  und 
Specified  commands  throughout  the 
world  via  direct  lir.es  which  permit 
instantaneous  and  reliable  connectivity 
for  critical  conunand  and  control  of  U.S 
forces.  It  is  the  means  for  dis.semination 
of  Emergency  Action  Me.ssages  to  the 
CINCs. 

2.  Minuteman:  This  interstate  VHF 
mobile  radio  system  provides 
continuous  command  and  control  voice 
connectivity  between  and  among  key 
DoD  command  and  control  personnel, 
and  between  DoD  and  other 
Government  agencies  personnel.  It 
extends  the  Nation<il  Military  Command 
and  Control  System  from  land  line 
switchboards  via  radio  to  key 
Government  personnel  anywhere  in  the 
Washington  Metro  a.'ea.  and  ensures 
continuous  connectivity  while  personnel 
are  in  transit. 

C  Strategic  Air  Cownand  tSACl 

1.  SAC  Pnmarv  Alertir.g  Systems 
fPASf: 

PAS  is  the  Commander  in  Chief 
(CINCJ  S.\Cs  primary  voice 
cummanications  system.  It  links 
Headquarters  SAC  the  Numbered  Air 
Forces.  SAC  Unit  Conunand  Posts,  Air 
Nationai  Guard  Bases.  Dispersal  Bases. 
Missile  launch  control  centers  Giant 
Talk  MF  sites,  and  Super  Low  Frequency 
Communications  System5  sites.  It 
includes  CPE  at  such  sites,  dedicated 
leased  circuits  between  the  s>tes.  and  it 
is  used  to  increase  alert  'orce  readiness.  . 
direct  the  positive  control  launch  of  alert 
aircraft,  and  relay  National  Command 
Authority  execution  directives. 

2.  SAC  Operations  Conference  Svstem 
(SOCS): 

SOCS  is  CINCSACs  backup  to  the 
PAS.  and  in  addition  provid«?s  vofcc 
command  and  control  capabdity  for 
conferencing  for  aircraft  emergencies. 
potential  mis.sile  hazards,  and  air  \o 
ground  phone  patches  through  unit 
command  posts  for  airborne  aircraft 
experiencing  difficulties. 


:«.  SAC  Command  Post  Command  and 
Control  Consoles  fTurretsf: 

The  Main  Operating  Base  turret 
(Command  Post  Console!  is  the 
termination  mterface  between  fne  PAS. 
SOCS.  and  the  individual  base 
command  and  control  systems  (klaxons, 
the  tactical  air-crew  alerting  network, 
the  mterbase  radio  system,  etc.)  to  alert 
air  crews  and  aircraft.  While  the  MOB 
turrets  are  currently  provided  under 
contracts  with  the  BOCs,  the  pre- 
divestiture  ATST  corporate  structure 
ensured  the  effective  integration  of  this 
CPE  inte  SACs  command  and  control 
I  ommunications  capability.  For 
example.  ATAT  maintained 
configuration  control  over  the  consoles 
thereby  ensuring  the  required  uniformity 
a  I  each  of  the  30  Command  Pbst 
locations.  With  the  impending 
dive8titi:re  of  the  BOCs  and  AT*T  into 
sepanite,  unaffiliated  companies.  SAC 
believes  it  imperative  to  integrate  the 
MOB  consoles  with  the  transmission 
network  provided  by  AT4T  Long  Lmes. 

D.  NOR.AD  Afertins  System  (NASf: 

The  NAS  is  the  primary  means  for  the 
Commsrtder-in-Chief  (ClNCf  NORAD  to 
command  and  control  his  units.  It  is  a 
voice  network  but  is  being  upgraded  by 
.\'\'hl  Long  Lines  by  the  addition  of 
computer  control  to  monitor  line  status, 
perform  roll  calls  and  restore  circuits. 
Provision  qf  the  entire  system  by  Long 
Lines  is  a  firm  operational  requirement 
to  ensure  the  NAS  system  meets  99.9 
percent  availability  criteria  because  the 
computer  control  wil!  be  distnbuted 
throughout  the  network  and  the  terminal 
■  equipments.  In  addition,  separation  of 
such  a  system  into  CPE  and  network 
would  create  maintenance  problems. 

E  Tactical  Air  Command  (TACf: 

\ .  TA  C  Command  and  Control 
Alerting  System  fTACCALS): 

TACs  alerting  system  provides 
instantaneous  alerting  capability  from 
the  TAC  Command  Post  to  TAC 
Command  F*osts  of  wing  levelior  higher. 
This  system  also  provides  instantaneous 
primary  voice  communications  between 
the  Ninth  and  Twelfth  Air  Force 
Command  Posts  and  their  respecteve 
subordinate  unit  command  posts  and 
provides  T;\C  with  an  alternate  route  to 
subordinate  unit  command  posts. 

2.  TAC  Force  Control  Management 
System  (TACNET): 

This  system  provides  timely  digital 
communications  between  Headquarters 
Tactical  Air  Command,  TAC  Numbered 
Air  Forces,  and  TAC  contingency 
support  staffs  to  gather  and  correlate 
information  necessary  to  formulate 
command  and  control  decisions, 
expedite  dissemination  of  these 
decisions,  receive  and  disseminate 


^ 
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information  required  to  iaiplement  these 
decisions,  and  report  status  or  problems 
of  implementation. 

I'.  Military  Airlift  CominatuI 

Military  Airlift  Command 
Operational  Phone  System  (MACOPS). 

MACOPS  is  a  standardized  state-of- 
the-art  leased  command  and  control 
communications  console  system 
developed  by  MAC/AT&T  Long  Lines 
which  provides  responsive  voice 
communications  for  HQ  MAC  Command 
Center,  its  Numbered  Air  Forces 
Operations  Centers,  and  selected 
subordinate  MAC  Command  Posts  to 
f.icilitate  MAC'S  ability  to  carrj-  out  its 
worldwide  airlift  mission.  The  MACOPS 
console  package  is  a  unique  special 
Hssembly  designed  by  Western  Electric 
and  the  consoles  are  equipped  and  can 
interface  with  AUTOVON  (on/off  hook). 
^4  wire  private  lines.  PBX  stations, 
central  office  access  links.  HHF/VHF/ 
FM  radios,  and  intercom. 

G.  Air  Force  Digital  Gtaphics  System 
lAFDIGS):  ! 

The  AFDIGS  is  a  worldwide  system 
for  the  distribution  of  weather  maps 
generated  primarily  by  the  Air  Force 
Global  Weather  Central  (AFGWC)  at 
Offutt  AFB  and  the  National  Weather 
Service.  The  system  consists  of  terminal 
f:irsimiie  recorders  located  at  base 
weather  stations  and  circuits  which 
connect  the  bases  to  the  network 
transmit  station  at  the  AFGWC.  The 
CONUS  and  Alaskan  portions  (164 
locHtions)  of  the  network  (facsimile 
recorders  and  circuits)  are  leased 
entirely  from  AT&T  Long  Lines  on  a  5- 
year  contract  issued  through  DF.CCO  in 
October  1980.  The  AFDICS  supports  the 
flying  safety  of  DoD  aircraft  and  the 
protection  of  DoD  resources  and 
personnel  at  USAF  and  US  Army  bases 
through  advance  warning  of  severe 
weather.  A  single  manager  is  vital  for 
the  integration,  restoration  and 
responsiveness  necessary  to  meet 
operational  needs. 

H.  Air  Force  Command  Post  Alerting 
Network  (COPAS): 

COPAN  is  an  extension  of  the  JCS 
Alerting  Network  (JCSAN)  providing 
rapid,  reliable  voice  communications 
between  the  Air  Force  Operations 
Cenler  (AFOC).  its  alternate  (AFEOCJ 
and  all  Major  Air  Commands  for  passing 
critical  time  sensitive  information, 
including  JCS  emergency  action 
messages.  This  system  is  now.  and  has 
been  since  its  inception,  managed  by 
ATST  Long  Lines. 

\.  Air  Force  Command  Post  Record 
Capability  (COPREC): 

COPREC  provides  the  Air  Force 
Operations  Center  a  fast,  reliable, 
secure  capability  for  passing  record 
messages  between  the  Air  Force 


Operations  Center,  its  alternate 
(AFEOC)  and  all  Major  Air  Commands. 
COPREC  utilizes  COPAN  circuitry  as 
it's  primary  transmission  medium.  The 
COPREC  system  has  been  managed  by 
AT&T  Long  Lines  since  its  inception. 

J.  White  House  Communications 
Agency  (WHCA): 

1.  Transportable  Electric  Consoles 
(TECs): 

The  TECs  are  presently  leased  from 
AT&T  Long  Lines  by  the  WHCA  for 
utilization  during  Presidential  t'-avel 
outside  the  Washington.  DC  area.  Ix>ng 
Lines  has  been  the  single-system 
manager  for  not  only  the  consoles  but 
also  the  full-period  voice  circuits  which 
tie  the  TECs  to  the  White  House  from 
the  travel  locations  throughout  the 
world.  Long  Lines  has  also  provided  the 
necessary  liaison  with  the  TEC 
developer.  Western  Electric,  for  system 
enhancements  and  major 
troubleshooting  as  required. 

2.  Echo  Fox  Radio  System: 

It  is  comprised  of  Long  Lines  circuits 
connected  to  Long  Lines  provided  radio 
transmitter/receiver  equipment  at 
mostly  Long  Lines  facilities  located  at 
strategic  locations  throughout  the 
continental  United  States.  This  system 
provides  a  vital  communications  link  to 
the  Presidential  aircraft. 

Federal  Aviation  Administration 

U.S.  National  Airspace  System: 
Used  to  control  both  military  and  civil 
aircraft,  the  telecommunications 
framework  of  this  system  is  a  complex 
arrangement  of  leased  systems  and 
circuits  supporting  the  three  major  Air 
Traffic  Control  subsystems.  Enroute. 
Terminal,  and  Flight  Ser\'ice.  The  20  air 
route  traffic  control  centers  (ARTCC) 
and  terminals  control  all  military  and 
civil  aircraft  at  approximately  420 
airports  in  CONUS.  Alaska.  Hawaii, 
Puerto  Rico  and  Guam.  The  flight 
service  system  provides  pre-flight  and 
in-flight  services  to  predominately 
general  aviation  pilots  at  more  than  300 
facilities.  These  three  ATC  subsystems 
are  supported  by  AT&T/BOC  specially 
designed  and/or  specially  modified  CPE 
to  meet  FAA's  unique  requirements. 
While  most  of  the  CPE  is  currently 
provided  under  contracts  with  the 
BOCs.  the  pre-divestiture  AT&T 
corporate  structure  ensured  the  effective 
integration  of  this  CPE  into  FAA's 
AT  AC  communications  capability. 
Because  the  CPE  on  these  systems  are 
today  connected  by  approximately 
17.000  circuits,  the  majority  of  which  are 
and  will  continue  to  be  provided  by 
Long  Lines,  because  of  the  critical 
nature  of  these  services  to  the  continuity 
of  the  air  transportation  system,  and 
because  of  the  frequent  need  for 


expedited  rearrangements  or 
implementation  on  an  end-to-end  basis, 
FAA  believes  transfer  of  the 
'embedded"  CPE  to  Long  Lines  is  thi- 
only  effective  means  to  retain  the 
required  single-system  management 
capability  that  currently  exists. 

Federal  Emergency  Management 
Agency  (FEMA) 

1.  A  classified,  special  purpose.  FFMA 
system  provided  under  the  U.S. 
Government  portion  of  AT&T  Tariff  FCC 
No.  260.  and  pursuant  to  contract  No. 
DA-^9-068-SCl90.  Information 
regarding  the  purpose  of  this  sysiem. 
where  it  is  located  and  how  it  is 
interconnected,  are  classified  and  can 
be  provided  under  separate  cover  only 
to  properly  cleared  personnel. 

2.  Emergency  Broadcast  System: 

It  provides  the  President  of  the  United 
States  with  an  expeditious  method  of 
communicating  with  the  American 
public  in  the  event  of  war,  threat  of  war, 
or  grave  national  crisis.  It  can  also  be 
used  during  day-to-day  emergencies  at 
the  State  and  local  levels  to  provide  the 
means  for  prompt,  reliable  receipt  and 
release  of  life  and  property-saving 
warning  as  well  as  emergency 
information. 

3.  FEMA  National  Voice  Svstem 
(FNAVS): 

It  is  a  dedicated  leased  voice  system 
providing  point-to-point  communications 
between  the  FEMA  regional  office  and 
the  associated  state  emergency  services 
office  (Civil  Defense).  While  the 
"embedded"  CPE  is  currently  provided  • 
under  a  contract  with  a  local  telco. 
AT&T  functions  as  the  single  system 
manager. 

4.  FEMA  National  Warning  System 
(NAWASJ: 

The  primary  purpose  of  the  NAWAS 
is  to  provide  information  of  an 
impending  attack  on  the  United  States. 
It  is  also  used  extensively  in  natural 
disasters,  weather  and  sea  wave 
warning.  This  information  is  furnished 
to  the  state  governments,  cities,  counties 
and  various  Federal  Agencies.  These 
points  disseminate  the  warning  to  the 
population  by  the  various  local  warning 
systems.  Emergency  Broadcast  System, 
sirens,  and  public  service  radio.  The 
NAWAS  is  a  leased  (including 
maintenance),  dedicated,  non-secure 
voice  nef-.vork  and  has  two  basic 
configurations;  the  warning  circuit  and 
the  control  circuit  and  it  is  in  continuous 
operation.  The  warning  circuits  are 
connected  to  approximately  2,400 
terminals  throughout  the  United  States. 
Approximately  1.600  of  these  are 
monitored  at  all  limes. 
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Nuclear  Regulatory  Commission  (NRC) 

Emergency  Notification  System 
(ENS): 

The  ENS  is  the  designated  system  to 
provide  the  capabilities  required  by 
NRC  licensees  and  the  NRC  to  exchange 
critical  information  concerning  potential 
and  actual  nuclear  emergencies.  Full 
period,  dedicated  voice  circuits  connect 
each  plant  control  room  and  emergency 
response  facility  to  the  NRC  Operations 
Center,  and  the  ENS  "hotline"  is  utilized 
for  initial  notification  to  the  NRC 
Operations  Center  of  unusual  events, 
alerts,  site  area  emergencies  followed 
by  continuous  communications  during 
abnormal  operating  conditions. 

|FR  Doc  85-733  Filed  1-10-85;  8:45  amj 
MXINO  COK  mj^t-M 


47  CFR  Part  73 

FM  Broadcast  Sutjcanier 
Transmissions 

AGENCY:  Federal  Communications 
Commission.  FCC. 
ACTION:  Final  rule. 

SUMMARY:  Through  diplomatic  note 
signed  December  6, 1984,  the  United 
States  of  Mexico  has  expressed  its 
acceptance  of  an  amendment  to  the 
U.S.-Mexico  FM  Broadcast  Agreement. 
The  amended  agreement  permits  United 
States  FM  stations  within  300  kilometers 
of  the  common  United  States-Mexico 
border  to  use  subsidiary' 
communications  subcarriers  between  20 
and  99  kHz.  This  Orders  is  necessary  to 
amend  the  rules  to  conform  to  the 
agreement,  thus  permitting  United  States 
FM  stations  to  expand  their 
transmission  services. 
DATES:  Effective  January  1. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
)ohn  W.  RoisiT.  .Mass  .Media  Bureau. 
(202)  632-9G60. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Fart  73 

FM  radio  broadcast  stations. 
Order 

In  the  matter  of  FM  Bro^idcasl  Subcarrier 
Transmissions 

Adopted:  December  26.  \mA. 

Released:  januaiy  3.  1983.  ^ 

By  the  Acting  Chief.  Mass  Media  Bureau. 

1.  On  December  17.  the  Commission 
was  notified  through  exchange  of 
diplomatic  notes  that  the  United  Stales 
of  Mexico  accepted  an  amendment  lo 
the  FM  agreement  with  the  United 


States  of  America.  The  amendment  will 
permit  the  FM  subcarrier  baseband  to 
extend  to  99  kHz.  This  action  negates 
the  note  to  Rule  {  73.319.  paragraph  (c) 
which  currently  prohibits  the  use  of 
subcarriers  above  75  kHz  within  300 
kilometers  (199  miles)  of  the  common 
border  between  the  countries.  The  note 
therefore  is  being  editorially  removed. 

2.  Rule  §  73.319(d)  is  also  being 
editorially  amended  for  clarification. 
The  amendments  to  the  rules  permitting 
the  use  of  subcarriers  up  to  99  kHz  were 
intended  to  also  allow  stations 
transmitting  stereophonic  progamming 
up  to  20%  modulation  by  subsidiary 
communications  subcarriers.  The 
present  rule  limits  subcarrier  modulation 
below  75  kHz  to  a  maximum  of  10 
percent  and  likewise  limits  subcarrier 
modulation  above  75  kHz  to  10  percent. 
The  10  percent  restriction  should  apply 
only  above  75  kHz. 

3.  Since  the  amendments  begin 
adopted  are  editorial  in  nature,  the  prior 
notice  and  effective  date  provisions  of 
section  4  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553  are 
inapplicable.  Authority  for  the 
amendments  being  adopted  is  contained 
in  section  5(d)  of  the  Communications 
Act  of  1934,  as  amended,  and  §  0.283  of 
the  Commission's  Rules. 

4.  In  view  of  the  foregoing.  IT  IS 
ORDERED,  that  47  CFR  Part  73  IS 
AMENDED  as  set  forth  in  the  attached 
Appendix  effective  January  1,  1985. 

iSecs.  4.  303.  48  stat..  as  amended.  1066. 1082: 
47  U.S.C.  154,  303.) 
Roderick  K.  Porter. 

Acting  Chief.  Mass  Medio  Bureau.  Federal 
Communication  Commission. 

PART  73— (AMENDED) 
Appendix 

47  CFR  73.319  is  amended  by 
removing  the  Note  following  paragraph 
(c)(3)  and  revising  paragraphs  (d)  (1).  (2) 
and  (3)  in  their  entirety  to  read  as 
follows: 

§  73.319    FM  muHipiex  subcarrier  technical 
standards. 

*         •         *        «        • 

(d)  Subcarrier  injection. 

(1)  During  monophonic  program 
transmissions,  modulation  of  the  carrier 
by  the  arithmetic  sum  of  all  subcarriers 
may  not  exceed  30%  referenced  to  75 
kHz  modulation  deviation.  However,  the 
modulation  of  the  carrier  by  the 
airthmetic  sum  of  all  subcarriers  above 
75  kHz  may  not  modulate  the  carrier  by 
more  than  10"%. 

(2)  During  stereophonic  program 
transmissions,  modulation  of  the  carrier 
by  the  arithmetic  sum  of  all  subcarriers 
may  not  exceed  20''o  referenced  to  75 


kHz  modulation  deviation.  However,  the 
modulation  of  the  carrier  by  the 
arithmetic  sum  of  all  subcarriers  above 
75  kHz  may  not  modulate  the  carrier  by 
more  than  10%. 

(3)  During  periods  when  no  broadcast 
program  service  is  transmitted, 
modulation  of  the  carrier  by  the 
arithmetic  sum  of  all  subcarriers  may 
not  exceed  30%  referenced  to  75  kHz 
modulation  deviation.  However,  the 
modulation  of  the  carrier  by  the 
arithmetic  sum  of  all  subcarriers  above 
75  kHz  may  not  modulate  the  carrier  by 
more  than  10%. 

(4)  *   *   ♦ 

*  •  *  •  * 

(FR  Doc.  85-802  Filed  1-10-85;  8:45  am) 

MLUNO  CODE  (TIZ-ei-M 


GENERAL  SERVICES 
ADMINISTRATION 

46  CFR  Ch.  5 

Rules  of  the  GSA  Board  of  Contract 
Appeals;  Transfer  of  Regulations 

For  a  document  transferring  Appendix 
B  of  Chapter  5  to  48  CFR  Part  6101.  see 
FR  Doc.  85-878  appearing  in  Part  V  of 
this  issue. 

BILLING  COOC  1S0S-02-M 


48  CFR  Ch.  5 

lAPO  2800.12  CHGE  6] 

Acquisition  Regulations,  Contract 
Clauses;  Payments  by  Wire  Transfer; 
Basis  of  Award  for  Construction 
Contracts;  and  Miscellaneous  Changes 

agency:  Office  of  GSA  Acquisition 
Policy,  GSA. 

action:  Final  rule. 

summary:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  Ch.  5.  is  amended  to  incorporate 
the  contents  of  the  Acquisition  Circulars 
AC-84-4,  Contract  Clauses;  AC-84-5. 
Payment  by  Wire  Transfer  and  Related 
Clauses;  and  AC-84-6,  Basis  of  Award 
for  Construction  Contracts  into  GSAR. 
The  intended  effect  is  to  update  and 
maintain  the  regulation  for  the  benefit  of 
contracting  activities. 

EFFECTIVE  DATE:  December  28. 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ida  Ustad.  Office  of  GSA  Acquisition 
Policy  and  Regulations  (VP).  (202)  523- 

4754. 

SUPPUEMENTARY  INFORMATION:  . 


requiremei 
of  OMB  ui 


I 
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Background 

On  October  17. 1984.  the  General 
Services  Administration  published  in 
the  Federal  Register  (49  FR  40615)  a 
GSAR  Notice  No.  S-78  inviting 
comments  from  interested  parties.  No 
public  comments  were  received. 
Interagency  comments  have  been 
reviewed,  reconciled,  and  incorporated, 
when  applicable,  into  this  GSAR 
change. 


Impact 

The  Director.  Office  of  Management 
and  Budget  (OMB).  by  memorandum 
dated  December  14. 1984.  exempt  certain 
agency  procurement  regulations  from 
Executive  Order  12291-  The  exemption 
applies  to  this  rule.  The  General 
Services  Administration  (GSAlj^ertified 
in  its  original  Federal  Rsgister 
publication  [49  FR  40615. 10/17/84)  that 
this  document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et.  seq.). 
Therefore,  no  regulatory  flexibility 
analysis  has  been  prepared.  The  rule 
does  not  contain  information  collection 
requirements  which  require  the  approval 
of  OMB  under  44  IJ.S.C.  3501  et.  seq. 

Lists  of  Subjects  in  48  CFR  Parts  509, 
532.  536,  and  552 

Government  procurement. 

1.  The  authority  citation  for  48  CFR 
Ch.  5  reads  as  follows: 

Authority:  40  U.S.C.  *&b{c). 

PART  509— CONTRACTOR 
QUALIFICATIONS 

2.  Section  809.206-2  i$  revised  to  read 
as  follows:  | 

509.206-2    Solicitation  provisions  and 
contract  clause. 

The  contracting  officer  shall  insert 
one  of  the  clauses  at  GSAR  552.209-73. 
Proiiuct  Removal  from  Qualified 
Products  Lists,  in  solicitations  and 
contracts,  when  qualified  products  are 
to  be  procured.  These  dauses 
supplement  the  clauses  at  FAR  52.209-1 
and  52.209-2. 

PART  532— CONTRACT  FINANCING 


3.  Section  532.111  is 
follows: 


r 


ivised  to  read  as 


532. 11 1    Contract  dausAs. 

(a)  Discounts  for  early  (prompt) 
payment.  The  contracting  officer  shall 
insert  one  of  the  clauses  referenced 
below  in  solicitations  and  contracts 
under  the  conditions  indicated,  in  lieu  of 
the  clause  at  FAR  52.232-8. 

|1)  The  basic  clause  at  GSAR  552.232- 
8(a)  is  for  use  in  contracts  for  supplies 


other  than  multiple-award  schedule 
contracts. 

(2)  The  clause  shown  as  Alternate  I  at 
GSAR  552.232-8(a)  is  for  use  in 
solicitations  and  contracts  for 
nonpersonal  services. 

(3)  The  clause  at  GSAR  55i232-8(b)  is 
for  use  in  multiple-award  schedule 
solicitations  and  resultant  contracts. 
(See  GSAR  515.605-70.) 

(b)  Payment  due  date.  The  contracting 
officer  shall  insert  one  of  the  clauses  at 
GSAR  552.232-70  in  solicitations  and 
contracts  under  the  conditions 
indicated.  Additional  clauses  of  a 
similar  nature  may  be  developed  for  use 
in  situations  not  covered  at  GSAR 
552.232-70. 

(c)  Interest  on  overdue  payments.  The 
contracting  officer  shall  insert  one  of  the 
clauses  at  GSAR  552.232-71  in  all 
solicitations  and  contracts  which  are 
subject  to  the  interest  penalty 
requirements  of  the  Prompt  Payment 
Act.  Applicability  statements  are 
included  in  the  preface  to  the  basic 
clause  and  each  of  the  alternates. 

(d)  Invoice  requirements.  (1)  The 
contracting  officer  shall  insert  a  clause 
substantially  the  same  as  the  clause  at 
GSAR  552.232-72  in  all  solicitations  and 
contracts  for  supplies  or  services  which 
require  the  submission  of  invoices  as  a 
prerequisite  to  payment  by  the 
Government. 

(2)  The  first  six  entries  shown  in 
paragraph  (a)  of  the  clause  are 
prescribed  in  OMB  Circular  A-125. 
Additional  items  of  information  or 
substantiating  documentation  shall  be 
listed  as  appropriate.  In  this  connection, 
all  matters  required  to  constitute  a 
"proper  invoice"  shall  be  listed  in  the 
clause,  notwithstanding  that  the 
requirement  may  also  be  indicated 
elsewhere  in  the  solicitation/contract, 
because  it  is  this  clause,  together  with 
the  Payment  Due  Date  clause,  which 
provides  a  basis  for  withholding 
payment  (if  necessary)  without  incurring 
a  late  payment  penalty. 

(3)  Anything  listed  in  paragraph  (b)  of 
the  clause  is  requested  for  the 
convenience  of  the  Govenmient.  but  is 
not  a  "proper  invoice"  requirement.  The 
use  of  this  paragraph  is  optional. 

(e)  Method  of  payment.  The 
contracting  officer  shall  insert  one  of  the 
clauses  at  GSAR  552.232-73  in 
solicitations  and  contracts  when  it  is 
anticipated  that  payments  of  $25,000  or 
more  may  be  made  under  any  of  the 
resultant  contracts. 

(1)  The  clause  at  GSAR  552.232-73(a) 
is  for  use  when  payments  will  be  made 
solely  by  GSA.  However,  this  clause 
shall  also  be  used  if  other  agencies  are 
authorized  to  place  orders  and  make 
payments  under  resultant  contracts. 


provided  that  individual  orders  placed 
by  such  agencies  will  be  for  less  than 
$25,000  (e.g..  orders  limited  to  $10,000 
under  indefinite  quantity  contracts  for 
repairs  and  alterations). 

(2)  A  clause,  substantially  the  same  as 
shown  at  GSAR  552.232-73(b).  shall  be 
used  when  payments  will  be  made  by 
GSA  and  oOier  agencies. 

4.  Section  532.705-1  is  revised  to  read 
as  follows: 

532.705-1    ClaiMM  for  centracting  in 
advance  of  funds. 

The  contracting  officer  shall  insert  the 
clause  at  GSAR  552.232-77.  Availability 
of  Funds,  in  solicitafions  and  contracts 
for  services  which  are  "severable"  when 
option  provisions  are  included,  when  the 
contract  will  be  chargeable  to  funds  of 
the  new  fiscal  year  and  the  contract 
action  is  to  be  initiated  before  the  funds 
are  available,  or  when  the  performance 
period  may  span  fiscal  years. 

PART  536— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

5.  The  table  of  contents  for  Part  536  is 

amended  by  adding  three  sections  to 
Subpart  536.3  and  adding  section  536.570 
and  retitling  section  536.570-A  in 
Subpart  536.5  to  read  as  follows: 

Subpart  536.3— Special  Aspects  of  Formal 
Advertising  in  Constructian  Contracting 


Sec. 

536.30a-71     Bids  that  include  options. 

536.303-72    Bids  that  include  alternates  and 

options. 
536.370    Exercise  of  options. 

Subpart  536.5— Contract  Clauses 

536.570    Supplemental  provisions  and 
clauses. 

»         «         ♦         »         * 

536.570-4    Basis  of  award — construction 
contract. 

6.  Sections  536.303-70  is  added  to  read 

as  follows: 

536.303-70    Bids  tliat  include  alternatives. 

(a)  The  base  bid  shall  include  all 
features  that  are  essential  to  a  sound 
and  adequate  building  design.  However, 
if  it  appears  that  funds  available  for  a 
project  may  be  insufficient  to  allow  the 
inclusion  of  all  desired  features  in  the 
base  bid.  the  contracting  officer  may 
issue  a  solicitation  for  a  base  bid  and 
include  one  or  more  alternates  in  a 
stated  order  of  priority.  Alternates  shall 
be  used  only  when  clearly  justified  and 
should  involve  significant  amounts  of 
work  in  relation  to  the  base  bid.  Their 
use  shall  be  limited  and  should  involve 
only  "add"  alternates. 
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(b)  The  language  of  all  solicitation 
provisions  for  alternates  shall  be 
approved  in  writing  by  counsel. 

(c)  AH  solicitations  requiring  a  base 
bid  and  alternates  shall  include  the 
Alternate  II  provision  at  GSAR  552.236- 
73,  Basis  of  Award — Construction 
Contract,  which  prescribes  the  method 
of  evaluation  of  bids. 

(d)  Before  opening  bids  that  include 
alternates,  the  contracting  ofHcer  shall 
determine  and  record  in  the  contract  file 
the  amount  of  funds  available  for  the 
project.  The  amount  recorded  shall  be 
announced  at  the  beginning  of  the  bid 
opening  and  shall  be  the  controlling 
factor  in  determining  the  low  bidder. 
This  amount  may  be  increased  later 
when  determining  the  alternate  items  to 
be  awarded  to  the  low  bidder,  provided 
that  the  award  amount  of  the  base  bid 
plus  such  a  combination  of  alterndte 
items  does  not  exceed  the  amount 
offered  by  any  other  responsible  bidder 
whose  bid  conforms  to  the  solicitation 
for  the  base  bid  and  the  same 
combination  of  alternate  items. 

7.  Sections  536.303-71.  536.303-72  and 
536.370  are  added  to  read  as  follows: 

S36.303-7 1    Bids  that  include  options. 

(a)  Subject  to  the  limitations  in 
paragraph  (c)  below,  the  contracting 
officer  may  include  options  in  contracts 
when  it  is  in  the  Government's  interest. 

(b)  The  appropriate  use  of  options 
may  include,  but  is  not  limited  to.  the 
following: 

(1)  When  additional  work  is 
anticipated  but  funds  are  not  expected 
to  be  available  at  the  time  of  award  and 
it  would  not  be  practicable  to  award  a 
separate  contract  or  to  permit  an 
additional  contractor  to  work  on  the 
same  site. 

(2)  When  fixed  building  equipment, 
e.g.  elevators,  escalators,  etc.,  will  be 
installed  under  the  construction  contract 
and  it  is  advantageous  to  have  the 
installer  of  the  equipment  maintain  and 
service  the  equipment  during  the 
warranty  period. 

(c)  The  contracting  officer  shall  not 
employ  options  if — 

(1)  The  prospective  option  represents 
known  firm  requirements  for  which 
funds  are  available  unless  competition 
for  the  option  quantity  is  impracticable 
once  (he  initial  contract  is  awarded;  or 

(2)  The  contractor  will  incur  undue 
risks:  e.g.,  the  price  or  availability  of 
necessary  materials  or  labor  is  not 
reasonably  foreseeable. 

(d)  Solicitations  containing  option 
provisions  shall  state  the  period  within 
which  the  options  may  be  exercised. 

(e)  The  solicitations  shall  state 
whether  the  basis  of  award  is  inclusive 
or  exclusive  of  the  options.  Before  a 


solicitation  that  includes  evaluated 
options  is  issued,  the  contracting  officer 
shall  make  a  determination  that  there  is 
reasonable  certainty  that  funds  will  be 
made  available  to  permit  exercise  of  the 
option. 

(f)  The  language  of  all  solicitation 
provisions  for  options  shall  be 
approved,  in  writing,  by  counsel. 

(g)  All  solicitations  requiring  a  base 
bid  and  options  shall  include  the 
Alternate  1  provision  at  GSAR  552.236- 
73,  Basis  of  Award — Construction 
Contract,  which  prescribes  the  method 
of  evaluation  of  bids. 

536.303-72    Bids  ttut  include  siternatives 
and  options. 

(a)  Solicitations  may  include 
alternates  and  options  when  the 
conditions  in  GSAR  536303-70,  Bids 
that  include  alternates,  and  GSAR 
536.303-71,  Bids  that  include  options,  are 
satisfied.  In  such  solicitations,  the  low 
bidder  for  purposes  of  award  is  the 
responsible  bidder  offering  the  lowest 
aggregate  price  for  (1)  the  base  bid  plus 

(2)  those  alternates  in  the  order  of 
priority  listed  in  the  solicitation  that 
provide  the  most  features  of  work  within 
the  funds  available  at  bid  opening,  plus 

(3)  all  options  designated  to  be 
evaluated. 

(b)  In  the  case  of  options  associated 
with  alternates,  the  basis  of  award  may 
require  the  evaluation  of  such  options  if 
the  related  alternate  is  selected. 

(c)  All  solicitations  requiring  a  base 
bid.  alternates  and  options  shall  include 
the  Alternate  III  provision  at  GSAR 
552.236-73,  Basis  of  Award- 
Construction  Contract,  which  prescribes 
the  method  of  evaluation  of  bids. 

(d)  Before  opening  bids  that  include 
alternates  and  options,  the  contracting 
officer  shall  determine  and  record  in  the 
contract  file  the  amount  of  funds 
available  for  the  project  (i.e..  for  the 
base  bid  and  alternate  work).  The 
amount  recorded  shall  be  announced  at 
the  beginning  of  the  bid  opening.  This 
amount  may  be  increased  later  when 
determining  the  alternate  items  to  be 
awarded  to  the  low  bidder,  provided 
that  the  award  amount  of  the  base  bid 
and  evaluated  options  plus  such  a 
combination  of  alternate  items  does  not 
exceed  the  amount  offered  by  any  other 
responsible  bidder  whose  bid  conforms 
to  the  solicitation  for  the  base  bid,  the 
evaluated  options,  and  the  same 
combination  of  alternate  items. 

536.370    Exercise  of  options. 

(a)  When  exercising  an  option,  the 
contracting  officer  shall  notify  the 
contractor,  in  writing,  within  the  time 
period  specified  in  the  contract. 


(b)  The  contracting  officer  may 
exercise  options  only  after  determininn 
that— 

(1)  Funds  are  available: 

(2)  The  requirement  covered  by  the 
option  fulfills  an  existing  Government 
need;  and 

(3)  The  exercise  of  the  option  is  the 
most  advantageous  method  of  fulfilling 
the  Government's  need,  price  and  other 
factors  considered. 

(c)  Before  exercising  an  option,  (he 
contracting  officer  shall  determine  that 
such  action  is  in  accordance  with  the 
terms  of  the  option  and  tlie  requirements 
of  t^is  section.  The  written 
determination  shall  be  included  in  the 
contract  file. 

(d)  The  contract  modification  or  other 
written  document  which  notifies  the 
contractor  of  the  exercise  of  the  option 
shall  cite  the  option  clause  as  authority. 
The  negotiation  authorities  under  41 
U.S.C.  252|c)  do  not  apply  and  shall  not 
be  cited. 

8.  Section  536.570  is  added  to  read  as 
follows: 

536.570    Supplemental  solicitations  and 
clauses. 

9.  Section  536.570-2  is  revised  to  read 
as  follows: 

536.570-2    Authorities  and  limitations. 

The  contracting  officer  shall  insert  the 
clause  at  GSAR  552.236-71,  Authorities 
and  Limitations,  in  solicitations  and 
contracts  when  construction, 
dismantling,  demolition,  or  removal  of 
improvements  is  contemplated  and  the 
contract  amount  is  expected  to  exceed 
the  small  purchase  limitation. 

10.  Section  536.570-4  is  amended  by 
revising  the  title  and  section  to  read  as 
follows: 

536.570-4    Basis  of  award — construction 
contracts. 

The  contracting  officer  shall  insert  the 
provision  at  GSAR  552.236-73,  Basis  of 
Award — Construction  Contract,  or  the 
appropriate  Alternate,  as  applicable,  in 
solicitations  for  fixed-price  construction 
except  for  indefinite  quantity  contracts, 
when  the  contract  amount  is  expected  to 
exceed  the  small  purchase  limitation. 

11.  Section  536.570-8  is  revised  to  read 
as  follows: 

536.570-8    Specifications  and  drawings. 

The  contracting  officer  shall  insert  the 
clause  at  GSAR  552.236-77, 
Specifications  and  Drawings,  in 
contracts  when  construction, 
dismantling,  demolition,  or  removal  of 
improvements  is  contemplated  and  the 
contract  is  expected  to  exceed  the  small 
purchase  limitation. 
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12.  Section  536.570-9  is  revised  to  read 
as  follows: 

S36.S70-9    Shop  drawings,  coordination 
drawings,  and  schedules. 

The  contracting  officer  shall  insert  the 
clause  at  GSAR  552.236-78.  Shop 
Drawings.  Coordination  Drawings,  and 
Schedules,  in  contracts  when 
construction  is  contemplated  and  the 
contract  is  expected  to  exceed  the  small 
purchase  limitation. 

13.  Section  536.570.14  is  revised  to 
read  as  follows: 

S36.570-14    Furnishing  information  and 
records. 

The  contracting  officer  shall  insert  the 
clause  at  GSAR  552.236-83,  Furnishing 
Information  and  Records,  in  solicitations 
and  contracts  when  construction, 
dismantling,  demolition  or  removal  of 
improvements  is  contemplated  and  the 
contract  amount  is  expected  to  exceed 
the  small  purchase  limitation. 

14.  Section  536.57-16  is  amended  to 
revise  the  section  number  in  the  title  to 
read  as  follows: 

536.570-16    Drawings  and  other  data  to 
t>ecome  property  of  tlM  Government 

•         .         •         *         * 

15.  The  table  of  contents  for  Part  552 
is  amended  by  revising  the  title  of 
section  552.26-73  to  read  as  follows: 

PART  552— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 


552.236-73    Basis  of  AwaH — Construction 
Contract. 

16.  Section  552.209-73  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

552.209-73    Product  removal  from 
qualified  products  list 

As  prescribed  in  GSAR  509.206-2. 
insert  one,of  the  following  clauses  in 
solicitations  and  contracts  when 
acquiring  qualified  products  (use  with 
FAR  52.209-1  and  52.209-2): 

•  *  *  •  * 

17.  Section  552.232-72  is  amended  by 
revising  the  introductory  text,  the  clause 
heading,  and  paragraphs  (a)(2)  through 
(a)(6)  of  the  clause  and  adding 
paragraph  (a)(7)  to  read  as  follows: 

552.232-72    Invoice  requirements. 

As  prescribed  in  GSAR  532.111(d). 
insert  a  clause  substantially  as  follows 
in  solicitations  and  contracts  for 
supplies  or  services  which  require  the 
submission  of  invoices: 

Invoice  Requirements  (Dec  1964) 

(a)-   •   • 
(1)-  •   • 


(2)  Contract  number. 

(3)  Delivery  order  number  or  other 
uulhorization  for  delivery  of  property  or 
services. 

(4)  Item  number,  national  stock  number 
(NSN)  or  other  product  Identification  number, 
description,  price,  and  quantity  of  property  or 
services  actually  delivered  or  rendered. 

(5)  Shipping  and  payment  terms. 

(6)  Name  (where  practicable),  title,  phone 
number,  and  complete  mailing  address  of 
responsible  official  to  whom  payment  is  to  be 
sent.  The  "remit  to"  address  must  correspond 
to  the  remittance  address  In  the  contract. 

(7)  [Note. — Continue  listing  other 
information  or  documentation  necessary  to 
effect  payment  under  the  contract.  When  the 
Method  of  Payment  clause  In  GSAR  552.232- 
73(b)  Is  used.  Insert  a  statement  substantially 
as  follows:  "Information  necessary  to  enable 
the  Government  to  make  payment  by  wire 
transfer  shall  be  furnished  in  accordance 
with  the  Method  of  Payment  clause  of  this 
contract.") 

•         •         «         *         * 

18.  Section  552.232-73  is  amended  by 
revising  paragraph  (a),  revising 
paragraph  (b)  introductory  text,  (c)  and 
(d)  of  the  clause  and  adding  paragraph 

(b)  as  follows: 

552.232-73    Method  of  payment 

(a)  As  prescribed  in  GSAR 
532.111(e)(1).  insert  the  following  clause: 

Method  of  Payment  (DEC  1984) 

(a)  •   •   • 

(b)  The  Contractor  shall  forward  the 
following  Information,  in  writing,  to  the 
Contracting  Officer  not  later  than  7  calendar 
days  after  receipt  of  notice  of  award. 
***** 

(c)  Any  changes  to  the  information 
furnished  under  paragraph  (b)  of  this  clause 
shall  be  furnished  to  the  Contracting  Officer, 
In  writing,  at  least  30  calendar  days  before 
the  effective  date  of  the  change.  It  Is  the 
Contractor's  responsibility  to  furnish  these 
changes  30  calendar  days  before  submitting 
invoices  to  avoid  invocies  being  returned  as 
improper. 

(d)  The  document  furnishing  the 
Information  required  in  paragraphs  (b)  and 

(c)  must  be  dated  and  contain  the  signature, 
title,  and  telephone  number  of  the  Contractor 
official  authorized  to  provide  It,  as  well  as 
the  Contractor's  name  and  contract  number. 
(OMB  Control  Number  1510-0050). 

(End  of  Clause) 

(b)  As  prescribed  in  GSAR 
532.111(e)(2).  insert  the  following  clause: 

Method  of  Payment  (Aug  1964) 

(a)  Payment  options.  Payments  under  this 
contract  will  be  made  either  by  check  or  by 
wire  transfer  through  the  Treasury  Financial 
Communications  System  at  the  option  of  the 
Government. 

(b)  Information  requirements  to 
accomplish  payment  by  wire  transfer.  The 
Contractor  shall  include  the  following 
Information  on,  or  as  an  attachment  to,  each 
invoice  showing  an  amount  due  of  $25,000  or 
more  (exclusive  of  discounts  for  early 


payment),  except  as  provided  in  paragraph 
(c)  of  this  clause.  (OMB  Control  Number 
1510-0050). 

(1)  Name,  address,  and  telegraphic 
abbreviation  of  the  receiving  financial 
institution. 

(2)  Receiving  financial  Institution's  9-digit 
American  Bankers  Association  (ABA) 
identifying  number  for  routing  transfer  of 
funds.  (Provide  this  number  only  if  the 
receiving  financial  institution  has  access  to 
the  Federal  Reserve  Communications 
System.) 

(3)  Recipient's  name  and  account  number 
at  the  receiving  financial  institution  to  be 
credited  with  the  funds. 

(4)  If  the  receiving  financial  institution  does 
not  have  access  to  the  Federal  Reserve 
Communications  System,  provide  the  name  of 
the  correspondent  financial  institution 
through  which  the  receiving  financial 
Institution  receives  electronic  funds  transfer 
messages.  If  a  correspondent  financial 
institution  Is  specified,  also  provide: 

(i)  Address  and  telegraphic  abbreviation  of 
the  correspondent  financial  Institution. 

(ii)  The  correspondent  financial 
institution's  9-dlgit  ABA  Identifying  number 
for  routing  transfer  of  funds. 

(c)  Exceptions.  The  banking  information 
specified  in  paragraph  (b)  of  this  clause  is  not 
required  to  be  furnished  to  the  Department  of 
Defense,  the  United  States  Postal  Service,  or 
the  Tennessee  Valley  Authority.  Information 
furnished  to  the  Veterans  Administration 
shall  be  by  special  arrangement  and  in 
accordance  with  instructions  received  from 
that  agency.  Other  agencies  or  departments 
thereof  may  waive  the  requirements  of  this 
clause  by  a  notice  on  delivery  orders,  or  by 
other  means. 
(End  of  Clause) 

19.  Section  552.232-77  is  revised  to 
read  as  follows: 

552.232-77    Availability  of  funds. 

As  prescribed  in  GSAR  532.705-1. 
insert  the  following  clause: 

Availability  of  Funds  (|uly  1984) 

The  authorization  of  performance  of  work 
under  this  contract  during  the  initial  contract 
period  and  any  option  or  extension  period(s) 
is  contingent  upon  the  appropriation  of  funds 
to  procure  this  service.  If  the  contract  is 
awarded,  extended,  or  optlon(s)  exercised, 
the  Government's  obligation  beyond  the  end 
of  the  fiscal  year  (September  30).  in  which  the 
award  or  extension  is  made  or  option(s) 
exercised,  is  contingent  upon  the  availability 
of  funds  from  which  payment  for  the  contract 
services  can  be  made.  No  legal  liability  on 
the  part  of  the  Government  for  payment  of 
any  money  bej'ond  the  end  of  each  fiscal 
year  (September  30)  shall  arise  unless  or  until 
funds  are  made  available  to  the  Contracting 
Officer  for  this  procurement  and  written 
notice  of  such  availability  Is  given  to  the 
Contractor. 
(End  of  Clause) 

20.  Section  552.236-73  is  revised  to 
read  as  follows: 
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S52.236-73    Basis  of  award— Construction 
Contract 

As  prescribed  in  GS.AR  536.570-4. 
insert  the  provision  or  the  appropriate 
alternate  substantially  as  follows  in 
solicitations  for  fixed-price  construction, 
except  for  indennite  quantity  contracts, 
when  the  contract  amount  is  expected  to 
exceed  the  small  purchase  limitation. 
Use  the  basic  clause  when  the 
solicitation  includes  only  a  base  bid. 

Rdsis  of  Award— Consbuclion  Contract  ( Aug. 
19M) 

|<i)  The  low  bidder  for  purpoM>s  of  awtird  is 
the  responsible  bidder  offering  the  lowest 
price  for  the  base  bid  (consisting  of  the  lump 
sum  bid  and  any  associ.ited  unit  price  bids 
extended  by  the  applicable  number  of  units 
shown  on  the  bid  form).  See  Standard  Form 
I44J.  Solicitation.  Offer,  and  Award  and  the 
provision  entitled  "Contract  .Award — Formal 
Advertising — Construction." 

|b|  A  hid  may  be  rejected  as  nonresponsive 
if  the  bid  i^  iidterially  unbalam.t^d  as  to  bid 
prices.  A  bid  is  unbalanced  when  the  bid  is 
based  on  prices  significanliv  loss  than  co?>t 
for  some  work  and  signilicantU  overstated 
for  other  work. 

(F.nd  of  Provision) 
Alternate  I 

If  the  solicitation  includes  a  base  bid  and 
options,  the  Contracting  Officer  shall  delete 
paragraph  (a)  of  the  basic  clause  and  insert 
p  iragraph  (a)  substantially  as  follows: 

(a)  The  low  bidder  for  purposes  of  award  is 
the  responsible  bidder  offering  the  lowest 
atigregate  price  for  (1)  the  base  bid 
(consisting  of  the  lump  sum  bid  and  any 
associated  unit  price  bids  ex'end(Hl  by  the 
.ipplicable  number  of  units  shown  on  the  bid 
form)  plus  \Z\  all  options  designatetl  to  be 
evaluated.  The  evaluation  of  options  will  not 
obligate  the  Government  to  exercise  the 
options  See  Slamlard  form  1442.  Solicitation. 
Offer,  and  .\ward  and  the  provision  entitled 
■Contract  Award — ForiRal  Advertising- 
Construction." 

Mternotell 

if  the  solicitation  includes  a  base  bid  and 
alternates,  the  Contracting  Officer  shall 
delete  paragraph  (a)  of  the  basic  clause  and 
insert  paragraphs  (a),  (c).  and  (d) 
substantially  as  follows: 

|a|  The  low  bidder  for  purposes  of  award  is 
the  responsible  bidder  offering  the  lowest 
aggregate  price  for  (1)  the  Iwse  bid 
(consisting  of  the  lump  sum  bid  and  any 
assot  lated  unit  price  bids  extended  by  the 
applicable  number  of  units  shown  on  the  bid 
form)  plus  (2)  those  alternates  in  the  order  of 
piiority  listed  in  the  solicitation  that  provide 
the  most  features  of  work  within  the  funds 
available  at  bid  opening.  See  the  provision 
entitled    Contract  Award — Formal: 
.Xdvertising-Construction." 

|c)  Alternates  will  be  added  to  the  base  bid 
in  the  order  listed  in  the  solicitation  (see 
Standard  Form  1442.  Solicitation.  Offer,  and 
.Award).  If  the  addition  of  an  alternate  would 
make  all  bids  exceed  the  funds  available  at 
bid  opening,  that  alternate  shall  be  skipped 
and  'he  next  subsequent  alternate  in  a  lower 


.imount  shall  be  added,  provided  that  the 
■iggregale  of  base  bid  and  the  selected 
alternates  does  not  exceed  the  funds 
available  at  bid  opening.  For  example,  when 
the  amount  available  in  $100,000  and  a 
bidder's  base  bid  is  SB5.U00,  with  its  separate 
bids  on  four  successive  alternates  being 
$10,000.  S8.00a  S6.U00.  and  $4,000.  the 
aggregate  amount  of  the  bid  for  purposes  of 
selecting  the  .iltemates  would  be  $99,000 
(base  bid  plus  the  first  and  fourth  alternates). 
The  second  and  third  alternates  are  skipped 
b«H:ause  each  of  them  would  cause  the 
a^vtregate  of  the  base  bid  and  alternates  lo 
exceed  the  SIOO.UOO  amount  available  when 
considered  with  the  first  alternate.  .Ml  bids 
shall  be  evaluated  on  the  basis  of  the  same 
alternates. 

(d)  After  the  low  bidder  has  been 
determined  in  accordance  with  paragraph  (a), 
an  award  may  be  made  to  that  low  bidder  on 
the  base  bid.  plus  any  combination  of 
altemates  for  which  funds  are  available  at 
the  time  of  award,  but  only  if  the  award 
amount  does  not  exceed  the  amount  offered 
by  any  other  responsible  bidder.  If  ihe  base 
bid  plus  the  proposed  combination  of 
dllernales  exceeds  the  amount  offered  by  any 
other  responsible  bidder  for  the  same 
combination  of  altemates.  the  award  cannot 
b(-  made  on  that  combination  of  alternates. 

Alternate  III 

If  the  solicitation  includes  a  base  bid. 
altemates.  and  options,  the  Contracting 
Officer  shall  delete  paragraph  (a)  of  the  basic 
clause  and  insert  paragraphs  (a),  (c).  and  (d) 
substantially  as  follows: 

(a)  The  low  bidder  for  purposes  of  award  is 
the  responsible  bidder  offering  the  lowest 
aggregate  price  for  (1)  the  base  bid 
(consisting  of  the  lump  sum  bid  and  any 
associated  unit  price  bids  extended  by  the 
applicable  number  of  units  shown  on  the  bid 
form)  plus  (2)  those  altemates  in  the  order  of 
priority  listed  in  the  solicitation  that  provide 
the  most  features  of  work  within  the  funds 
available  at  bid  opening  plus  (-3)  all  options 
designated  to  be  evaluated  except  those 
options  associated  with  alternates  which  are 
skipped  during  the  selection  process  outlined 
in  paragraph  |c)  below.  The  evaluation  of 
options  will  not  obligate  the  Government  to 
exercise  the  options.  See  the  provision 
entitled  "Contract  Award — Formal 
Advertising-Construction." 

(c)  Altemates  will  be  added  to  the  base  bid 
in  the  order  listed  in  the  solicitation  (see 
Standard  Form  1442.  Solicitation.  Offer,  or 
Award).  If  the  addition  of  an  altemate  would 
make  all  bids  exceed  the  funds  available  at 
bid  opening,  that  altemate  shall  be  skipped 
and  the  next  subsequent  alternate  in  a  lower 
amount  shall  be  added,  provided  that  the 
•iggregate  of  base  bid  and  the  selected 
altemates  does  not  exceed  the  funds 
available  at  bid  opening.  For  example,  when 
the  amount  available  is  S100.000  and  a 
bidder's  base  bid  is  $85,000,  with  its  separate 
bids  on  four  successive  altemates  being 
SlO.OOO,  $8,000.  $6,000.  and  $4.00a  the 
aggregate  amount  of  Ihe  bid  for  purposes  of 
selecting  the  altemates  would  be  $99,000 
(base  bid  plus  the  first  and  fourth  altemates). 
The  second  and  third  altemates  are  skipped 
because  each  of  them  would  cause  the 


aggregate  of  the  base  bid  and  altemates  to 
exceed  the  $100,000  amount  available  when 
considered  with  the  first  alternate.  All  bids 
shall  be  evaluated  on  Ihe  basis  of  the  same 
alternates. 

|d)  After  the  low  bidder  has  been 
determined  in  accordance  with  paragraph  (a), 
award  may  b«  made  to  that  low  bidder  on  the 
base  bid  and  evaluated  options  plus  any 
combination  of  altemates  for  which  funds  are 
available  at  the  time  of  award,  but  only  if 
that  low  bidder  is  still  low  on  Ihe  sum  thereof 
plus  any  previously  unevaluated  options 
designated  to  be  evaluated  which  are 
associated  with  proposed  alternates  that 
were  skipped  during  the  selection  uder 
paragraph  |c).  If  that  low  bidder  is  not  still 
low.  award  cannot  be  made  on  the  proposed 
combination  of  altemates. 

21.  Section  552.242-70  is  revised  to 
read  as  follows: 

S52.242-70    Status  report  of  orders  and 
shipments. 

As  prescribed  in  GSAR  542.1107(a). 
insert  the  following  clause: 

Status  Report  of  Orders  and  Shipments  (|uly 
1W4) 

(a)  The  Contractor  shall  furnish  to  the 
Administrative  Contracting  Officer  (ACO)  a 
report  covering  orders  received  and 
shipments  made  during  each  calendar  month 
this  contract  is  in  effect.  The  information 
required  by  Ihe  Government  shall  be  reported 
on  GSA  Form  1878.  Status  Report  of  Order 
and  Shipments,  in  accordance  with 
instruction  on  the  form,  and  forwarded  to  the 
ACO  not  later  than  Ihe  seventh  workday 
after  the  close  of  each  reporting  period. 

|b)  Submission  of  Ihe  information  in  an 
.lutomated  printout  form  as  arr  attachment  to 
the  GSA  Form  1678  is  acceptable  when 
authorized  by  Ihe  ACO.  In  that  instance, 
blocks  1  through  5  of  the  GSA  Form  1678 
shall  be  completed  and  attached  as  a  cover 
page  to  Ihe  automated  report. 

(c)  An  initial  supply  of  GSA  Form  1678  will 
be  forwarded  to  the  Contractor  with  the 
contract.  Additional  copies  of  Ihe  form,  if 
needed,  may  be  obtained  from  Ihe  ACO,  or 
the  Contractor  may  reproduce  Ihe  form. 

(End  of  Clause) 

22.  Section  552.242-71  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

552.242-71    Preproduction  samples. 

As  prescribed  in  GSAR  542.1107(b). 
insert  a  clause  substantially  as  follows: 

»  «  •  •  * 

23.  Section  552.24&-71  is  amended  by 
revising  the  clause  to  read  as  follows: 

552.246-71    Final  Inspection  and  tests. 


Hnal  inspection  and  Tests  (Dec  1964) 

The  requirements  of  Ihe  Inspection  of 
Construction  clause  prescribed  in  FAR 
52.246-12.  are  supplemented  lo  provide  that 
Ihe  Contractor  shall  give  the  Contracting 
Officer  at  least  10  calendar  days  advance 


I 

iReci 
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written  notice  of  the  date  ttie  work  will  be 
fully  completed  and  ready  for  final  inspection 
and  tests.  Final  inspection  and  tests  will  be 
started  within  10  calendar  days  from  the  date 
specified  in  the  aforesaid  notice  unless  the 
Contracting  Officer  determines  that  the  work 
is  not  ready  for  Tmal  inspection  and  so 
informs  the  Contractor. 

(End  of  Clause) 

24.  Section  552.246-72  is  amended  by 
revising  the  clause  to  read  as  follows: 

552.246-72    Responsibility  for  supplies 
(Rejected  Supplies). 


Responsibility  for  Supplies — Rejected 
Supplies  (]uly  1984) 

As  provided  in  FAR  52.246-16,  the 
Contractor  shall  bear  all  risks  as  to  rejected 
supplies  after  notice  of  rejection.  The 
Contractor  shall  be  liable  for  all  costs, 
including  but  not  limited  to  storage  costs, 
incurred  by  the  Government  in  taking  such 
measures  as  are  expedient  to  save 
unnecessary  loss  to  the  Contractor.  Should 
the  Contractor  upon  due  notice  fail  to  remove 
or  provide  instructions  for  the  removal  of  the 
rejected  supplies  within  the  period  spcciried 
by  the  Government,  or  within  a  reasonable 
period  of  time  if  no  period  is  specified,  the 
supplies  may  be  stored  for  the  Contractor's 
account,  or  reshipped  to  the  Contractor  at  the 
Contractor's  expense,  or  sold  to  the  highest 
bidder  on  the  open  market  and  the  proceeds 
applied  against  the  accumulated  storage  and 
other  costs,  including  costs  of  the  sale.  The 


rights  and  remedies  of  the  Government 
provided  in  this  clause  shall  not  be  exclusive 
and  are  in  addition  to  any  other  rights  and 
remedies  provided  by  law  or  under  this 
contract. 

(End  of  Clause] 

25.  Section  552.246-73  is  amended  by 
revising  paragraphs  (a)(1),  (2)  and  (c)  of 
the  clause  to  read  as  follows: 

552.246-73    Source  inspection. 


Source  Inspection  (Dec  1984) 

(a)  *  *  * 

(1)  Supplies  to  be  furnished  under  this 
contract  will  be  inspected  at  source  by  the 
Government  prior  to  shipment  from  the 
manufacturing  plant  or  other  facility 
designated  by  the  Contractor,  unless  (a)  the 
Contractor  is  notified  otherwise  in  writing  by 
the  Contracting  Officer  or  his  designated 
respresentative  or  (b)  the  Contractor  or  his 
subcontractor,  pursuant  to  a  Quality 
Approved  Manufacturer  Agreement  with  the 
General  Services  Administration,  is 
authorized  to  issue  a  certificate  covering  such 
supplies  at  the  time  of  shipment. 
Notwithstanding  the  foregoing,  the 
Government  may  perform  any  or  all  tests 
contained  in  the  contract  specifications  at  a 
Government  facility  without  prior  written 
notice  by  the  Contracting  Officer  before 
release  of  the  supplies  for  shipment. 

(2)  Inspection  responsibility  will  be 
assigned,  by  written  notice,  to  the  Contract 
Management  Division  of  the  GSA  regional 


office  having  jurisdiction  over  the  State  in 
which  the  Contractor's  or  subcontractor's 
plant  or  other  designated  point  for  source 
inspection  is  located.  The  Contractor  shall 
notify,  or  arrange  for  his  subcontractor  to 
notify,  that  office  at  least  10  calendar  days 
prior  to  the  date  when  supplies  will  be  ready 
for  inspection.  Shipments  shall  not  be  made 
until  released  by  the  Contract  Management 
Division  unless  release  is  otherwise 
authorized  under  terms  of  a  currently 
applicable  Quality  Approved  Manufacturer 
Agreement. 

(b)  •  •  * 

(c)  Availability  of  records.  In  addition  to 
any  other  requirement  of  the  contract,  the 
Contractor  shall  maintain  at  the  point  for 
source  inspection,  and  make  available  to  the 
Contracting  Officer  or  an  authorized 
representative,  for  the  duration  of  the 
contract  and  6  months  [180  days)  thereafter, 
records  showing  the  following  information  for 
each  order  received  under  the  contract:  (1) 
order  number:  (2)  date  order  received  by  the 
contractor;  (3)  quantity  ordered:  (4)  date 
scheduled  into  production;  (5)  batch  or  lot 
number,  if  applicable:  (6)  date  inspected  and/ 
or  tested:  (7)  date  available  for  shipment:  and 
(8)  date  shipped  or  date  service  completed. 

*         *         *         *         * 

Dated:  December  28, 1984. 
Allan  W.  Beres. 

Assistant  Administrator  for  Acquisition 

Policy. 

(FR  Doc.  85-843  Filed  1-10-85;  8:45  am] 
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This  section  o«   the   FEDERAL   REGISTER 
contains  notices  to  the  public  of  ttie 
proposed  issuance  of  ru'es  and 
regulations    The  purpose  of  these  notices 
IS  to  give  interested  persons  an 
opportunity   to  participate  m  the  rule 
maKing  prior  to      the   adoption   of   it^  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agriculture  Marketing  Service 
7  CFR  Part  1124 

Milk  in  the  Oregon-Washington 
Marketing  Area;  Public  Meeting 
Concerning  Payments  to  Producers 
Under  the  Oregon-Washington  Federal 
Milk  Order  and  the  Oregon  State  Quota 
Plan 

AOENCV:  Agricullural  Mdrkctinf;  Sflrvice. 

ISDA. 

ACTION:  Notice  of  public  meetini; 

concerning  payments  to  producers. 

SMiMAllv:  This  notice  announces  a 
public  meeting  that  is  being  held  jointly 
with  the  State  of  Oregon's  Department 
of  Agriculture.  The  meeting  is  to 
consider  the  issue  of  payments  to 
producers  under  the  Oregon- 
Washington  Federal  miik  order  and  the 
Stale  of  Oregon  Milk  Audit  and 
Stabilization  Act.  Interested  parties  will 
have  an  opportunity  to  present  data, 
views  and  arguments  relevant  to 
consideration  of  the  basis  on  w  hich 
producers  should  be  paid. 

DATE:  The  meeting  will  begin  at  ft.lO  a.m. 

on  January  23. 1985. 

ADDRESS:  The  meeting  will  be  held  in 

Rcom  ,iO.  Oregon  State  C.ipitol.  Sa!r>m. 

Orf.'gon. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  F.  Groene.  Marketing  Specialist. 

Dairy  Division.  Agricultural  Marketing 

Service.  United  States  Department  of 

Agriculture.  Washington.  DC.  202.tO. 

(202)  447-2089. 

SUPPLEMENTARY  INFORMATION: 

Background  Information 

Officials  of  the  State  Department  of 
Agriculture  of  the  State  of  Oregon  and 
the  United  States  Department  of 
Agriculture  have  concluded  that  a  public 
meeting  should  be  held  to  ascertain  the 
views  of  the  dairy  industry  relative  to 
payments  to  producers  under  the 
Oregon- Washington  Federal  milk  order 


and  the  Oregon  State  Milk  Audit  and 
Stabilization  Act. 

The  Oregon-Washington  milk  order 
currently  provides  that  returns  to 
producers  participating  in  the  Oregon 
Quota  plan  will  be  paid  by  the  market 
administrator  to  the  Oregon  State  Milk 
Audit  and  Stabilization  Division  for 
payment  to  producers  under  the  State's 
quota  plan.  Producers  or  cooperative 
associations  included  in  the  State 
program  who  do  not  wish  to  be  paid  on 
the  basis  of  the  Oregon  payment  plan 
may  be  paid  instead  on  the  basis  of 
Federal  order  uniform  prices  if  the 
associations  or  individual  producers  so 
request. 

Currently,  about  40  percent  of  the 
producers  who  are  eligible  to  participate 
in  the  State's  payment  plan  have  chosen 
instead  to  be  paid  the  uniform  prices 
computed  under  the  Federal  order. 
Oregon  State  officials  have  concluded 
that  the  lack  of  producer  participation  in 
the  quota  plan  has  encouraged 
excessive  milk  production  and  led  to  a 
decline  in  the  Class  I  utilization 
percentage  in  the  pool. 

As  a  means  of  facilitating  the 
administration  of  the  Federal  and  State 
milk  order  programs,  the  Secretary  of 
Agriculture  of  the  United  States  and  the 
Director  of  the  Oregon  State  Department 
of  Agriculture  have  been  operating 
under  a  cooperative  agreement.  The 
current  agreement  has  been  in  effect 
since  May  1. 1971.  The  agreement  sets 
forth  the  procedures  to  be  followed  by 
the  two  agencies  in  the  administration 
of  the  Federal  and  State  programs 
applicable  to  the  marketing  and 
regulation  of  milk. 

Supplementary  Information:  Data, 
views  and  arguments  may  be  submitted 
at  the  public  meeting  on  the  following 
issues: 

1.  What  changes,  if  any.  are  needed  in 
the  cooperative  agreement? 

2.  Should  the  Oregon-Washington 
Federal  milk  order  be  continued  in  its 
present  form?  If  not,  what  changes  in  the 
current  regulations  should  be  considered 
at  a  public  hearing? 

3.  Should  the  State  of  Oregon  Milk 
Audit  and  Stabilization  Act  be 
continued  in  its  present  form?  If  not. 
what  changes  in  the  present  regulation 
would  be  appropriate? 

4.  Other  issues  directly  related  to  the 
producer  payment  plan  administered  by 
the  State  of  Oregon. 


Such  data,  views  and  arguments  may 
be  presented  through  oral  statements  oi 
written  statements  submitted  at  the 
meeting.  Clarifying  questions  and  cross 
examination  limited  to  the  scope  of  the 
oral  statement  will  be  permitted.  Four 
copies  of  written  statements,  statistical 
tables,  charts  or  other  written  exhibits 
should  be  supplied  by  the  person 
offering  the  statement  or  exhibit. 

Signed  at  Washington.  D.C.,  on  January  4. 
1985. 

William  T.  Manley, 

Deputy  Administrator.  Marketing  Programs. 
|FR  Doc.  85-830  Filed  1-10-85;  8:45  am) 

■HXtNOCOOC  3410-Oa-M 


Food  Safety  and  Inspection  Service 

9  CFR  Parts  322  and  381 

{Docket  No.  S4-011P1 

Exempting  Military  Shipments 

agency:  Food  Safety  and  Inspection 
Service.  USDA. 


ACTION:  Proposed  rule. 


summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing  to 
amend  the  Federal  meat  inspection  and 
poultry  products  inspection  regulations 
to  exempt  United  States  (U.S.)  military 
shipments  of  meat  and  poultry  products 
intended  for  export  from  the  export 
stamp  requirement.  This  action  is 
necessary  because  presently  the  Federal 
meat  inspection  regulations  contain  only 
two  limited  exemptions  to  its 
requirement  that  the  outside  container 
of  meat  and  meat  products  intended  for 
export  must  be  marked  with  an  official 
export  stamp  bearing  the  number  of  the 
export  certificate.  The  poultry  products 
inspection  regulations  do  not  mandate 
the  issuance  of  export  certificates,  but 
provide  for  their  issuance  upon  request. 
If  issued,  the  export  container  must  be 
stamped  with  the  export  certificate 
number.  The  poultry  products  inspectioi> 
regulations  do  not  provide  for  any 
exemptions  for  omitting  the  export 
stamp  when  export  certificates  are 
issued.  FSIS  is.  therefore,  also  proposing 
to  add  the  two  exemptions  currently 
provided  in  the  meat  inspection 
regulations  to  the  poultry  products 
inspection  regulations. 

DATE:  Comments  must  be  received  on  or 
before  March  12. 1985. 


ADDRESS:  Wri 

sent  in  duplicf 
Office.  Attn:  P 
Hearing  Clerk 
Agriculture  Bi 
Inspection  Set 
Agriculture,  V 
comments  ma 
Richard  Mikit 
"Comments"  i 
Information.) 

FOR  FURTHER 

Ui.  Richard  W 
Export  Coordi 
International 
Inspection  Sei 
Agriculture.  V 
(202)  447-9051 

SUPPLEMENTA 

Executive  On 

The  Agencj 
proposed  rule 
under  Executi 
result  in  an  ai 
economy  of  $ 
major  increas 
consumers,  ir 
Fedrral.  State 
{igencies  or  gi 
significant  ad 
competition,  ( 
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compete  with 
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ADONESS:  Written  commentb  should  b<' 
st.-iil  in  duplicate  to  the  Regulations 
Office.  Attn:  Annie  johnsoa  FSIS 
Hearing  Clerk.  Room  2637.  South 
Agriculture  Building.  Food  Safety  and 
Inspection  Service.  U.S.  Department  of 
Agriculture.  Washington.  DC  207-50.  Oral 
comments  may  be  directed  to  Dr. 
Richard  Mikita.  (202)  447-9051.  (See  also 
"Comments"  under  Suppleoientarj' 
Information.) 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Richard  Mikitas,  Acting  Director. 
Export  Coordination  Division. 
International  Programs.  Food  Safety  and 
Inspection  Service.  U.S.  Department  of 
Agriculture.  Washington.  DC:  20250. 
(202)  447-9051.  I 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Agency  has  determifted  that  this 
proposed  rule  is  not  a  "majpr  rule" 
under  Executive  Order  122J1.  It  will  not 
result  in  an  annual  effect  oh  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  indiBtries, 
Federal.  State,  or  local  govtrnment 
agencies  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  of  the  ability  of 
United  States-based  enterpri.ses  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  The 
proposed  regulation  would  only  codify 
existing  Agency  practices. 

Effect  on  Small  Entities 

The  Administrator,  FSIS,  hah  * 

determined  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  as  defined  by  the  Regulatory 
Flexibility  Act,  Pub,  L  96-854  (5  U.S.C. 
601),  The  proposed  regulation  would 
only  codify  existing  Agen(^'  practices. 

Comments 

Interested  persons  are  iavited  to 
submit  written  comments  Concerning 
this  proposed  rule.  Written  comments 
should  be  sent  in  duplical*  to  the 
Regulations  Office.  Please  include  the 
docket  number  appearing  in  the  heading 
of  this  document.  Any  person  desiring 
an  opportunity  for  oral  presentation  of 
views  on  this  proposed  rule  must  make 
such  request  to  Dr.  Richard  Mikita  so 
that  arrangements  may  be  made.  A 
transcript  will  be  made  of  all  oral 
presentations.  All  comments  submitted 
in  response  to  this  proposal  will  be 
made  available  for  public  inspection  in 
the  Regulations  Office  between  9:00  a.m. 
and  4:00  p.m..  Monday  through  Friday. 


ii 


Background  «- 

The  Federal  Meat  Inspection  Act  (21 
U.S.C.  601  et  seq.)  requires  that  meat 
and  meat  products  intended  for  export 
be  accompanied  by  a  certificate  issued 
by  an  authorized  inspector  indicating 
that  the  products  are  sound  and 
wholesome,  unless  the  Secretary  waives 
the  requirements  of  such  certificate  (21 
U.S.C,  617),  Further,  the  Federal  meat 
inspection  regulations  require  that  the 
outside  containers  of  products  intended 
for  export  be  marked  with  an  o^cial 
export  stamp  bearing  the  number  of  the 
export  certificate  (9  CFR  322.1(a)).  The 
Federal  meat  inspection  regulations 
provide  two  exemptions  to  this  export 
stamp  requirement.  These  exemptions 
are  for  product  intended  for  ship  stores 
and  small  quantities  of  product 
consigned  to  an  individual  exclusively 
for  personal  use  and  not  for  sale  or 
distribution. 

The  Poultry  Products  Inspection  Act 
(21  U.S.C.  451  etseq.]  does  not  require 
that  a  certificate  accompany  poultry  and 
poultry  products  intended  for  export. 
However,  most  exporters  and  importing 
countries  do  require  some  form  of 
certification  indicating  the  product's 
wholesomeness.  Upon  request,  a 
certificate  can  be  issued  by  an 
authorized  inspector.  Once  a  certificate 
is  issued,  the  poultry  products 
inspection  regulations  provide  that  the 
shipping  container  must  be  marked  with 
an  export  stamp  bearing  the  number  of 
the  export  certificate  (9  CFR  381,105(a)) 
The  poultry  products  inspection 
regulations  do  not  provide  for  any 
exemption  from  this  export  stamp 
requirement. 

The  Department  of  Defense  (DODJ 
assembles  shipments  of  meat  and 
poultry  products  in  military  staging 
warehouses  in  the  United  States.  The 
shipments  have  been  certified  for  export 
by  USDA.  The  shipments  are 
disassembled  and  reassembled  in  the 
warehouses  to  meet  the  specific  needs 
of  military  bases  located  outside  of  the 
United  States.  DOD  military  veterinary' 
officers  recertify  the  reassembled 
shipments  for  export  by  using 
information  obtained  from  the  export 
certificates,  and  identify  the  outside 
containers  with  special  symbols, 
including  contract  number  and 
specifications.  As  a  matter  of  policy. 
FSIS  has  allowed  U.S.  military 
shipments  of  meat  and  poultry  products 
intended  for  export  to  be  exempted  from 
the  export  stamp  requirement.  FSIS  is 
proposing  to  amend  the  Federal  meat 
inspection  and  poultry  products 
inspection  regulations  to  refiect  this 
policy  by  adding  U.S.  military  shipments 
as  an  exemption  from  the  export  stamps 


requirement.  Concurrently.  FSIS  is 
proposing  to  add  the  two  current 
exemptions  contained  in  the  meat 
inspection  regulations  relating  to  ship 
stores  and  personal  use  to  the  poultry 
products  inspection  regulations. 

Accordingly.  S  322.1.  paragraph  (a),  of 
the  Federal  meat  inspection  regulations 
and  section  381.105.  paragraph  (a),  of  the 
poultry  products  inspection  regulations 
would  be  amended  to  read  as  set  forth 
below. 

List  of  Subjects 

9  CFR  Part  322 

Meat  inspection.  Exports. 

9  CFR  Part  381 

Poultry  products  inspection,  Exports. 
Official  marks.  Devices  and  certificates. 

Proposed  Rule 

PART  322— {AMENDED] 

1.  The  authority  citation  for  Part  322 
reads  as  follows: 

Authority:  34  Stat.  1260,  79  Slat.  903.  as 
amended,  81  Stat.  584.  84  Stat.  91.  438:  (21 
ir.S.C.  601  et  seq.):  (21  U.S.C.  71  et  seq.  601  .W 
seq..  33  U.S.C.  465-466K). 

2.  Section  322.1(a)  (9  CFR  322.1(a}) 
would  be  revised  to  read  as  follows: 

§  322.1    Manner  of  affixing  stamps  and 
marking  products  for  export. 

(a)  The  outside  container  (including 
cloth  wrappings)  of  any  inspected  and 
passed  product  for  export,  except  ship 
stores,  small  quantities  exclusively  for 
the  personal  use  of  the  consignee  and 
not  for  sale  or  distribution,  and 
shipments  by  and  for  the  U.S.  Armed 
Forces,  shall  be  marked  with  an  official 
export  stamp,  as  shown  in  §  312.8  of  this 
subchapter,  bearing  the  number  of  the 
export  certificate. 


PART  381— [AMENDED] 

3.  The  authority  citation  for  Part  381 
teads  as  follows: 

Authority:  71  Stat.  441,  76  Stat.  110,  as 
amended.  Sec.  14  {21  U.S.C.  451  et  seq.]. 

4.  Section  381.105(a)  (9  CFR  381.105(a)) 
would  be  revised  to  read  as  follows: 

§  381.105    Export  certification;  marking  of 
containers. 

(a)  Upon  request  or  application  by  any 
person  intending  to  export  any  poultry 
product,  any  inspector  is  authorized  to 
issue  an  official  export  certificate  as 
prescribed  in  §  381.107  with  respect  to 
the  shipment  to  any  foreign  country  of 
any  inspected  and  passed  poultry 
product,  after  adequate  inspection  of  the 
product  has  been  made  by  the  inspector 
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to  determine  its  identity  as  inspected 
and  passed  and  eligible  for  export: 
Provided,  that  the  product  is  offered  for 
inspection  at  an  official  establishment. 
Each  shipping  container  covered  by  the 
export  certificate,  except  ship  stores, 
small  quantities  exclusively  for  the 
personal  use  of  the  consignee  and  not 
for  sale  or  distribution,  and  shipments 
by  and  for  the  U.S.  Armed  Forces,  shall 
be  marked  with  an  official  export  stamp 
as  shown  in  S  381.104  bearing  the 
number  of  the  export  certificate.  O^icial 
export  certificates  will  be  issued  only 
upon  condition  that  the  products 
covered  thereby  shall  be  subject  to 
reinspection  at  any  place  and  at  any 
time  prior  to  exportation  to  determine 
the  identity  of  the  products  and  their 
eligibility  for  certification,  and  such 
certificates  shall  become  invalid  if  such 
reinspection  is  refused  or  discloses  that 
the  products  are  not  eligible  for 
certification.  If  reinspection  discloses 
that  any  poultry  products  covered  by  an 
export  certificate  are  not  eligible  for 
such  certification,  a  superseding 
certificate  setting  forth  such  findings 
shall  be  issued  and  copies  shall  be 

furnished  to  interested  persons. 

***** 

Done  at  Washington.  D.C..  on:  December  3. 
1964. 

Donald  L  Houslon, 

Administrator.  Food  Safety  and  Inspection 

Service. 

|FR  Doc.  85-831  Filed  1-10-85:  8:45  am| 

MUJNQ  COOC  3410-OlfMlt 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  33 
(Docket  No.  23737;  Notice  84-23A] 

Airworttiiness  Standards:  Aircraft 
Engines;  Turt>oprop  Engine  Propeller 
Brake  Proposals 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Extension  of  comment  period  on 
notice  of  proposed  rulemaking  (NPRM). 

summary:  The  NPRM  which  proposed 
to  amend  Part  33  of  the  Federal  Aviation 
Regulations  (FAR)  (14  CFR  Part  33),  to 
establish  new  airworthiness  standards 
applicable  to  turbopropeller  engines 
equipped  with  a  propeller  brake,  was 
published  in  the  Federal  Register  at  49 
FR  48760  on  December  14, 1984.  The 
Aerospace  Industries  Association  (AIA) 
has  requested  a  30-day  extension  of  the 
comment  period.  The  request  is  based 
on  the  fact  that  many  member 
companies  are  on  concurrent  holiday 


and  vacation  leave  within  the  published 
NPRM  comment  period  and  are  unable 
to  properly  address  the  NPRM  without 
additional  time.  FAA  concurs  with  the 
request  and  is  extending  the  comment 
period  on  the  NPRM  for  an  additional  30 
days. 

FOR  FURTHER  INFORMATION  CONTACT 
Donald  F.  Perrault,  Engine  and  Propeller 
Standards  Staff,  ANE-110.  Federal 
Aviation  Administration,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803;  telephone  (617) 
273-7081. 

SUPPLEMENTARY  INFORMATION: 
Accordingly,  revise  "DATES"  on  page 
48760  of  the  Federal  Register  of 
December  14, 1984.  (49  FR  48760)  to  read 
as  follows: 

DATES:  Comments  must  be  received  on 
or  before  February  25, 1985. 

(Sec.  313(a).  601.  and  603.  Federal  Aviation 
Act  of  1958,  as  amended,  (49  U.S.C.  1354(d), 
1421.  and  1423):  (49  U.S.C.  ia6(g)  revised.  Pub. 
L  97-449.  lanuary  12. 1983):  14  CFR  11.43) 

Issued  in  Burlington.  MHssachusetts.  on 
Decem(>er  28, 1984. 

Jack  A.  Sain. 

Acting  Director.  New  England  Region. 
[FR  Doc.  85-804  Filed  1-10-85:  8:45  am) 

WLUNO  COOe  MIO-IS-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  239  and  274 

(Release  No.  33-«563:  IC-14300;  File  No. 
S7-2-85I 

Conforming  Amendments; 
Registration  Statement  Forms 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  amendment  of 

investment  company  registration 

statement  forms. 

summary:  The  Commission  is  proposing 
for  public  comment  amendments  to  the 
instructions  of  the  registration  statement 
forms  for  open-end  and  closed-end 
investment  companies.  The  amendments 
would  change  the  way  in  which 
registrants  calculate  their  portfolio 
turnover  rate  to  conform  to  the  way  in 
which  registants  are  required  to 
calculate  that  rate  in  their  semi-annual 
reports  filed  with  the  Commission. 
date:  Comments  should  be  received  on 
or  before  March  5, 1985. 
ADDRESS:  Comments  should  be 
submitted  in  triplicate  to  John  Wheeler, 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  D.C.  20549.  Comment 
letters  should  refer  to  File  No.  S7-2-85. 


All  comments  received  will  be  availabli^ 
for  public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street,  NW.,  Washington.  D.C. 
20549. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  C.  Gibbs,  Attorney,  Office  of 
Regulatory  Policy  (202)  272-2048  or  John 
Banks-Brooks,  Attorney,  Office  of 
Disclosure  Policy  and  Adviser 
Regulation  (202)  272-2107. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  is  proposing  amendments 
to  (i)  instruction  12  to  item  3  of  form  N- 
lA  [17  CFR  239.14J,  the  registration 
statement  form  for  open-end  investment 
companies;  and  (ii)  instruction  12  to  item 
3  of  form  N-2  [17  CFR  239.14),  the 
registration  statement  for  closed-end 
investment  companies.  These 
amendments  are  intended  to  conform 
the  manner  in  which  registrants  are 
required  to  calculate  their  portfolio 
turnover  rate  to  the  manner  prescribed 
in  the  instructions  to  items  77  and  102  of 
form  N-SAR  (17  CFTl  274.707],  the  new 
semi-annual  reporting  form  for 
registered  investment  companies. ' 

Discussion 

Forms  N-lA  and  N-2  are  the 
registration  statements  for  virtually  all 
open  and  closed-end  management 
investment  companies.' Both 
registration  statement  forms  require  a 
registrant  to  disclose  its  portfolio 
turnover  rate,  as  calculated  according  to 
the  instructions  to  the  applicable  items 
of  the  forms.  Those  instructions  direct  a 
registrant  to  divide  the  lesser  of 
purchases  or  sales  of  portfolio  securities 
for  the  particular  fiscal  year  by  the 
monthly  average  of  the  value  of  the 
portfolio  securities  owned  by  the 
registrant  during  the  particular  fiscal 
year.  The  instructions  also  direct  the 
registrant  to  exclude  from  both  the 
numerator  and  the  denominator  all 
short-term  securities  and  all  U.S. 
Government  securities. 

In  commenting  on  a  similar  item  in 
proposed  form  N-SAR,  a  commentator 
suggested  that  long-term  U.S. 
Government  securities  should  be 
included  in  the  calculation.  As  stated  in 
the  release  adopting  form  N-SAR,'  the 


'See  Investment  Company  Act  Release  No.  U299. 
djted  January  4. 1985  (50  FR ]. 

'The  final  version  of  the  new  registration 
statements  for  insurance  company  separate 
accounts  that  offer  variable  annuity  contracts 
(forms  N-3  and  N-4  proposed  in  Investment 
Company  Act  Release  No.  13689.  dated  December 
23. 1983  (49  FR  614))  will  require  a  registrant  to 
calculate  its  portfolio  turnover  rate  in  the  same 
manner  as  it  is  calculated  in  forms  N-SAR.  N-1A 
and  N-2. 

'S^eiupra  note  1. 
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lase  No.  14299. 


Commission  believes  that  there  is  no 
reason  to  distinguish  between  long-term 
U.S.  Government  securities  and  other 
types  of  long-term  debt  securities  for 
purposes  of  calculating  a  registrant's 
portfolio  turnover  rate.  Accordingly,  the 
instructions  to  items  77  and  102  of  the 
final  version  of  form  N-SAR  direct  a 
registrant  to  include  all  long-term  debt 
securities  in  the  calculation.  Since  a 
registrant  should  use  the  same  method 
to  calculate  its  portfolio  turnover  rate  in 
its  registration  statement  and  in  its 
semi-annual  reports,  the  Commission  is 
proposing  conforming  amendments  to 
forms  N-lA  and  N-2  as  set  forth  below.* 

List  of  Subjects  in  17  CFR  Parts  239  and 

274 

Reporting  and  recordkeeping 
requirements,  Securities. 

Text  of  Proposed  Form  Changes 

Parts  239  and  274  of  Chapter  II  of  Title 
17  of  the  Code  of  Federal  Regulations 
are  proposed  to  be  amended  as  set  forth 
below: 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

1.  By  revising  paragraphs  b  and  d  in 
instruction  12  to  item  3  of  form  N-2 
described  in  §§  239.14  and  274.11a-l  to 
read  as  follows: 

§  239.14    Form  N-2,  reglstratton  statement 
of  closed-end  management  Investment 
companies. 

§  274.1 1a-1    Form  N-2,  registration 
statement  of  closed-end  management 
Investment  companies 

*         «         *         *         * 

Item  3.  Condensed  Financinl  Information 
(Prospectus  only). 

(a)  Furnish  the  following  information  for 
the  Registrant,  or  for  the  Registrant  and  its 
subsidiaries  consolidated  as  prescribed  in 
rule  6-03  [17  CFR  210.6-03)  of  Regulation  S-X: 


Instructions: 


'  In  addition  to  directing  a  regisirani  using  form* 
N-1A  or  N-2  to  include  all  long-t^m  debt  securities 
in  the  calculation  of  its  portfolio  turnover  rate,  the 
proposed  amendments  would  alsO  clarify,  as  in  the 
instructions  to  items  77  and  102  of  form  N-SAR.  the 
treatment  of  put  or  call  options  for  purposes  of  the 
calculation. 

The  instructions  explain  that  in  the  case  of  put  or 
calt  options  expiring  more  than  one  year  from  the 
date  of  acquisition,  the  premiums  paid  to  purchase 
such  options  should  be  included  iti  the  value  of  the 
portfolio  securities  which  the  registrant  purchased 
during  the  reporting  period  and  the  premiums 
received  from  the  sale  of  such  options  should  be 
included  in  the  value  of  the  portfolio  securities 
which  the  registrant  sold  during  the  period. 


12.  The  portfolio  turnover  rate  to  be  shown 
at  caption  12  shall  be  calculated  in 
accordance  with  the  following  instructions; 

a.  *  •  ' 

b.  For  purposes  of  this  Item,  there  shall  be 
excluded  from  both  the  numerator  and 
denominator  all  securities,  including  options, 
whose  maturities  or  expiration  date  at  the 
time  of  acquisition  were  one  year  or  less.  All 
long-term  securities,  including  U.S. 
Cbvemment  securities,  should  be  included 
Purchases  shall  include  any  cash  paid  upon 
the  conversion  of  one  portfolio  security  into 
another.  Purchases  shall  also  include  the  cost 
of  rights  or  warrants  purchased.  Sales  shall 
include  the  net  proceeds  of  the  sales  of  rights 
or  warrants.  Sales  shall  also  include  the  net 
proceeds  of  portfolio  securities  which  have 
been  called,  or  for  which  payment  has  been 
made  through  redemption  or  matiuity. 

c  *  •  • 

d.  Short  sales  which  the  registrant  intends 
to  maintain  for  more  than  one  year  and  put 
and  call  options  where  the  expiration  date  is 
more  than  one  year  from  the  date  of 
acquisition  should  be  included  in  purchases 
and  sales  for  purposes  of  this  Item.  The 
proceeds  from  a  short  sale  should  be 
included  in  the  value  of  the  portfolio 
securities  which  the  registrant  sold  during  the 
reporting  period  and  the  cost  of  covering  a 
short  sale  should  be  included  in  the  value  of 
the  portfolio  securities  which  the  registrant 
purchased  during  the  period.  The  premiums 
paid  to  purchase  options  should  be  included 
in  the  value  of  the  portfolio  securities  which 
the  registrant  purchased  during  the  reporting 
period  and  the  premiums  received  from  the 
sale  of  options  should  be  included  in  the 
value  of  the  portfolio  securities  which  the 
registrant  sold  during  the  period. 
*         *         »         *         * 

2.  By  revising  paragraphs  b  and  d  in 
instruction  12  to  item  3  of  form  N-lA 
described  in  §§  239.1 5A  and  274.11a  to 
read  as  follows: 

§239.15A    Form  N-1A.  registration 
statement  of  open-end  management 
investment  companies. 

§  274. 1 1 A    Form  N- 1 A  registration 
statement  of  open-end  management 
investment  companies. 

***** 

Item  3.  Condensed  Financial  Information. 

(a)  Furnish  the  following  information  for 
the  Registrant,  or  for  the  Registrant  and  its 
subsidiaries  consolidated  as  prescribed  in 
rule  6-03  |17  CFR  210.6-03)  of  Regulation  S-X. 
***** 

Instructions: 

***** 

12.  The  portfolio  turnover  rate  to  be  shown 
at  caption  12  shall  be  calculated  in 
accordance  with  the  following  instructions: 

a.  •  *  • 

b.  For  purposes  of  this  Item,  there  shall  be 
excluded  from  both  the  numerator  and 
denominator  all  securities,  including  options, 
whose  maturities  or  expiration  date  at  the 
time  of  acquisition  were  one  year  or  less.  All 
long-term  securities,  including  U.S. 
Government  securities,  should  be  included. 
Purchases  shall  include  any  cash  paid  upon 


the  conversion  of  one  portfolio  security  into 
another.  Purchases  shall  also  include  the  cost 
or  rights  or  warrants  purchased.  Sales  shall 
include  the  net  proceeds  of  the  sale  of  rights 
or  warrants.  Sales  shall  also  include  the  net 
proceeds  of  portfolio  securities  which  have 
been  called,  or  for  which  payment  has  been 
made  through  redemption  or  maturity. 

c.'  *  * 

d.  Short  sales  which  the  registrant  intends 
to  maintain  for  more  than  one  year  and  put 
and  call  options  where  the  expiration  date  is 
more  than  one  year  from  the  date  of 
acquisition  are  included  in  purchases  and 
sales  for  purposes  of  this  Item.  The  proceeds 
from  a  short  sale  should  be  included  in  the 
value  of  the  portfolio  securities  which  the 
registrant  sold  during  the  reporting  period 
and  the  cost  of  covering  a  short  sale  should 
be  included  in  the  value  of  the  portfolio 
securities  which  the  registrant  purchased 
during  the  period.  The  premiums  paid  to 
purchase  options  should  be  included  in  the 
value  of  the  portfolio  securities  which  the 
registrant  purchased  during  the  reporting 
period  and  the  premiums  received  from  the 
sale  of  options  should  be  included  in  the 
value  of  the  portfolio  securities  which  the 
registrant  sold  during  the  period. 

Regulatory  Flexibility  Act  Certificatioa 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  [5  U.S.C. 
605(b)],  the  Chairman  of  the  Commission 
has  certified  that  the  proposed  form 
amendments  will  not,  if  adopted,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification,  including  the  reasons 
therefor,  is  attached  to  this  release. 

Statutory  Authority 

The  Commission  hereby  publishes  for 
comment  proposed  amendments  to  form 
N-lA  and  N-2  under  the  Securities  Act 
of  1933  and  the  Investment  Company 
Act  of  1940.  pursuant  to  the  provisions 
of  sections  7, 10  and  19  of  the  Securities 
Act  of  1933  (15  U.S.C.  77g.  77j  and  778] 
and  sections  8.  30  and  38  of  the 
Investment  Company  Act  of  1940  [15 
U.S.C.  80a-8.  29.  and  37j. 

By  the  Commission. 

Dated:  January  4, 1985. 
John  Wheeler, 
Secretary. 

Regulatory  Flexibility  Act  Certification 

I,  John  S.R.  Shad.  Chairman  of  the 
Securities  and  Exchange  Commission, 
hereby  certify  pursuant  to  5  U.S.C. 
605(b)  that  the  proposed  amendments  to 
Form  N-lA  and  N-2  under  the 
Investment  Company  Act  of  1940  (15 
U.S.C,  80a-l  et  seq.J,  to  conform  the 
method  required  to  calculate  a 
registrant's  portfolio  turnover  rate  in 
those  registration  statements  to  the 
method  required  in  the  instructions  to 
Form  N-SAR,  Ihe  semi-annual  report 
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form  for  registered  investment 
companies,  will  not  have  a  slgniHcanl 
economic  impact  on  a  substantial 
number  of  small  entities.  The  reason  for 
this  certification  is  that  the  proposed 
amendments  would  not  have  a 
significant  economic  impact  on  any 
registrant  and.  accordingly,  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  is  because  the  calculation  of 
information  required  by  the 
amendments  is  already  required  by 
Form  N-SAR.  the  data  necessary  for  the 
calculation  is  readily  available  to 
registrants,  and  the  change  in  method  of 
calculating  the  information  will  not 
impose  a  significant  burden  on  any 
registrant. 

Ddted:  |anuar\-  4.  1983. 
Juhn  S.R.  Shad. 
Chairman. 
|FR  Doc.  85-834  Filed  1-10-85:  8:45  am) 

MLUNQ  COM  M10-«1-« 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  6 

Proposed  Customs  Regulations 
Amendments  Relating  to  Entry  and 
Clearance  of  Civil  Aircraft 

agency:  Customs  Service.  Treasury. 
ACTION:  Proposed  rule. 

SUMMAMv:  This  document  proposes  to 
amend  the  Customs  Regulations  relating 
to  the  size,  type  of  paper,  and  ink  used 
on  forms  required  for  the  entry  and 
clearance  of  civil  aircraft  by  Customs. 
These  proposed  changes  are  less 
restrictive  than  current  standards.  They 
are  minor  changes  which  would  apply 
only  to  the  forms  involved.  They  would 
facilitiate  the  procedures  involved  in 
entering  and  clearing  civil  aircraft 
without  making  any  substantive  changes 
in  those  procedures. 
DATE:  Written  comments  must  be 
received  on  or  before  March  12, 1985. 
AOORESS:  Comments  (preferable  in 
triplicate)  should  be  addressed  to  the 
Commissioner  of  Customs.  Attention: 
Regulations  Control  Branch,  U.S. 
Customs  Service.  1301  Constitution 
Avenue.  NW..  Room  2426,  Washington, 
DC.  20229. 

FOn  FURTHER  INFORIMATION  CONTACT: 

Operational  Aspects:  Joseph  O'Gorman, 
Office  of  Cargo  Enforcement  and 
Facilitation.  (202-366-8151).  Legal 
Aspects:  |ohn  Mathis.  Carriers. 
Drawback  and  Bonds  Division.  (202- 
556-5706)  U.S.  Customs  Service.  1301 


Constitution  Avenue.  NW..  Washington. 

DC.  20229. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  6.6(a).  Customs  Regulations 
(19  CFR  6.6(a)).  currently  provides  that 
the  size  of  Customs  Form  7507  (General 
Declaration)  and  Customs  Form  7509 
(Cargo  Manifest),  required  for  the  entry 
and  clearance  of  civil  aircraft,  shall  be 
approximately  but  not  to  exceed  B'/a 
inches  wide  and  14  inches  long 
Additional  specifications  provided  for  in 
§  6.6(a)  are  that  the  forms  shall  be  on 
white  bond  paper  that  will  not  discolor 
or  become  brittle  within  20  years;  that  if 
these  forms  are  dittoed  or  if  the  entries 
on  them  are  to  be  dittoed,  the  paper 
must  be  substance  40. 17  inches  by  22 
inches,  1,000  sheet  basis:  if  printed  or 
typewritten,  at  least  25  percent  rag. 
substance  26. 17  inches  by  22  inches. 
1.000  sheet  basis.  Also,  these  forms  and 
the  entries  thereon  must  be  dittoed, 
typewritten,  or  printed  with  ink,  or  dye 
that  will  not  fade  or  "feather"  within  20 
years. 

Section  6.6(b).  Customs  Regulntions 
(19  CFR  6.6(b)).  currently  provides  that 
these  forms  may  be  printed  or  dittoed  by 
private  parties,  provided  the  forms  so 
printed  or  dittoed  conform  to  the  official 
forms  currently  in  use.  with  respect  to 
size,  wording  arrangement,  style  and 
size  of  type,  and  paper  specifications. 

After  a  review  of  these  requirements. 
Customs  believes  the  specifications  for 
these  two  forms  are  too  restrictive, 
particularly  with  regard  to  their  size. 
Therefore.  Customs  is  proposing  to 
reduce  the  size  of  the  forms  to  B'/s 
inches  by  11  inches,  with  a  provision 
permitting  the  private  printing  of  the 
forms  up  to  a  maximum  size  of  BVs 
inches  by  14  inches.  Customs  recognizes 
that  there  also  may  be  some 
justification,  due  to  the  exigencies  of 
aircraft  operation  of  which  we  are 
unaware,  for  permitting  some  minimum 
size  that  is  smaller  than  B'/ii  inches  by  11 
inches.  The  proposed  changes  provide 
for  these  extenuating  circumstances.  In 
addition  to  the  change  in  size 
specifications.  Customs  is  also 
proposing  to  eliminate  all  restrictions 
with  regard  to  the  type  of  paper  and  ink 
used  on  the  forms. 

Customs  does  not  believe  that  Annex 
9  to  the  Convention  on  International 
Civil  Aviation  precludes  any  of  the 
proposed  changes.  No  restrictions  on  the 
type  of  paper  or  ink  to  be  used  for  the 
forms  exist.  With  regard  to  size.  Annex 
9  does  not  specify  a  size,  but  does 
provide  specimen  copies  of  forms  in 
metric  sizes  equal  to  B'/i  inches  by  11% 
inches.  However,  the  size  recommended 
by  Annex  9  is  not  binding  as  evidenced 


by  the  fact  that  the  present  forms 
measure  B'/i  inches  by  14  inches. 
Therefore,  to  reflect  these  desired 
changes.  Customs  is  proposing 
amendments  to  §  6.6  (a)  and  (b). 

Executive  Order  12291 

Because  this  document  will  not  result 
in  a  regulation  which  would  be  a 
"major"  rule  as  defined  by  section  1(b) 
of  E.0. 12291,  a  regulatory  impact 
analysis  and  review  as  prescribed  by 
section  3  of  the  E.O.  is  not  required. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  are 
not  applicable  to  the  proposal  because 
the  rule,  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  that  the  rule,  if  promulgated,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  commemts  timely  submitted  to 
the  Commissioner  of  Customs. 
Comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act  (5  U.S.C. 
552)  and  §  1.6,  Treasury  Department 
Regulations  (31  CFR  1.6),  and 
S  103.11(b),  Customs  Regulations  (19 
CFR  103.11(b)],  on  regular  business  days 
between  the  hours  of  9:00  a.m.  and  4:30 
p.m.  at  the  Regulations  Control  Branch. 
Room  2426.  Customs  Headquarters.  1301 
Constitution  Avenue,  NW..  Washington. 
D.C.  20229. 

Drafting  Information 

The  principal  author  of  this  document 
was  Glen  E.  Vereb.  Regulations  Control 
Branch,  Office  of  Regulations  and 
Rulings,  Customs  Headquarters. 
However,  personnel  from  other  Customs 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  6 

Air  carriers,  aircraft,  customs  duties 
and  inspection,  imports. 

Proposed  Amendments 

PART  6— AIR  COMMERCE 
REGULATIONS 

It  is  proposed  to  revise  §  6.6  (a)  and 
(b).  Customs  Regulations  (19  CFR  6.6  (a), 
(b)),  to  read  as  follows: 


I 


§  6.6    Document;  form. 

(a)  The  forms  described  in  §§  6.7  and 
6.8  shall  be  the  primary  documents 
required  for  the  entry  and  clearance  of 
the  aircraft,  passengers,  crewmembcrs 
and  merchandise  carried  thereon.  The 
forms  shall  be  approved  by  the 
Commissioner  of  Customs.  The  forms 
shall  be  approximately  Sl'z  inches  wide 
and  11  inches  long  and  shall  be  on  white 
writing  paper.  If  a  document  or  the 
entries  thereon  are  in  a  foreign 
language,  a  translation  in  English  shall 
be  furnished  with  the  original  and  with 
each  copy. 

(b)  The  Customs  forms  described  in 
§  S  6.7  and  6.8  are  in  the  English 
language  and  are  obtainable  from 
district  directors  upon  payment  by  the 
owner  or  operator  of  the  aircraft.  A 
small  quantity  of  each  of  the  forms  shall 
be  set  aside  by  district  directors  for  free 
distribution  and  official  use.  These 
forms  may  be  printed  by  private  parties, 
provided  the  forms  so  printed  conform 
to  the  official  forms  currently  in  use  with 
regard  to  wording  arrangement,  style 
and  size  of  type  and  quality  of  paper. 
While  minimal  variation  in  size  of  the 
forms  is  acceptable,  the  size  of  the  forms 
shall  not  exceed  SVz  inches  wide  and  14 
inches  long. 

Authority 

These  changes  are  proposed  under  the 
authority  of  R.S.  251,  sec.  624.  46  Stat. 
759.  sees.  904, 1109,  72  Stat.  787,  799,  as 
amended,  sec.  101,76  Stat.  72;  5  U.S.C. 
301, 19  U.S.C.  66. 1624.  49  U.S.C.  1474, 
1509,  Gen.  Hdnote.  11,  Tariff  Schedules 
of  the  United  States. 
Alfred  R.  De  Angelas, 
Acting  Commissioner  of  Cuktoms. 

Approved:  December  21, 1984. 
|ohn  M.  Walker,  |r.. 
Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  85-884  Filed  1-10-B5:  8:45  am) 
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19  CFR  Part  18 

Proposed  Customs  Regulations 
Amendments  Relating  to  Liquidated 
Damages  Claims  Against  Bonded 
Carriers 

agency:  Customs  Servioe,  Treasury. 
ACTION:  Proposed  rule. 

nummary:  This  document  proposes  to 
amend  the  Customs  Regulations  relating 
to  the  liability  of  bonded  carriers  for 
shortages,  irregular  delivery,  or 
nondelivery  of  mechandise.  The  purpose 
of  the  proposal  is  to  assure  uniform 
assessment  of  liquidated  damages 
claims  against  carriers,  as  well  as 
cartmen,  for  the  shortage,  irregular 


delivery,  or  nondelivery  of  bonded 

merchandise. 

DATE:  Comments  must  be  receive  on  or 

before  March  12, 1985. 

ADDRESS:  Written  comments  (preferably 

in  triplicate)  should  be  addressed  to  the 

Commissioner  of  Customs,  Attention: 

Regulations  Control  Branch,  U.S. 

Customs  Service,  1301  Constitution 

Avenue,  NW.,  Room  2426,  Washington, 

D.C.  20229. 

FOR  FURTHER  INFORMATION  (;pNTACT: 

Legal  Aspects:  William  Rosoff,  Carriers. 

Drawback,  and  Bonds  Division  (202- 

566-5732). 
Operational  Aspegts:  Kent  Parsell, 

Inspection  and  Control  Division  (202- 

566-5354),  U.S.  Customs  Service,  1301 

Constitution  Avenue,  NW., 

Washington,  D.C.  20229. 
SUPPLEMENTARY  INFORMATION: 

Background 

By  publication  of  T.D.  84-  213  in  the 
Federal  Register  on  October  19, 1984  (49 
FR  41152),  the  Customs  Regulations  (19 
CFR  Chapter  I),  were  amended  to  revise 
the  bond  structure  by  consolidating  and 
reducing  the  number  of  bond  forms  in 
use,  to  simplify  transactions  between 
Customs  and  the  importing  public,  and 
to  facilitate  establishment  of  an  efficient 
computerized  bond  control  system. 

Recent  enforcement  operations 
undertaken  by  Customs  have  indicated 
that  penalty  provisions  for  failure  to 
deliver  in-bond  cargo  are  insufficient  to 
protect  the  revenue  and  actually 
contribute  to  a  disregard  of  the  in-bond 
regulations  and  procedures.  One 
important  element  of  the  recently 
amended  bond  structure  is  an  increase 
in  the  amounts  chargeable  for  failure  to 
deliver  bonded  mechandise,  to  an 
amount  equal  to  the  value  of  the  cargo 
(three  times  the  value  in  the  case  of 
restricted  mechandise  or  liquor).  The 
amendment  provides  that  these  amounts 
control  unless  another  amount  is 
authorized  elsewhere  in  the  regulations. 

Section  18.8,  Customs  Regulations  (19 
CFR  18.8),  provides  specific  liability 
amounts  assessable  against  bonded 
carriers  for  shortage,  irregular  delivery, 
or  nondelivery  of  bonded  mechanidise. 
These  amounts  are  widely  variant  from 
those  provided  in  T.D.  84-213  and,  due 
to  the  stipulation  appearing  in  that 
amendment  concening  amounts 
otherwise  authorized,  are  the  amounts 
that  are  assessed  in  the  event  of  a 
violation.  Section  18.8  applies  in  the 
case  of  a  violation  by  a  bonded  carrier. 
However,  T.D.  84-213  is  also  applicable 
to  bonded  cartmen  (one  who  transports 
goods  or  merchandise  within  the  limits 
of  a  port).  Thus,  even  though  carriers 
and  cartman  peform  the  same  function. 


a  disparity  is  created  betwen  their 
liability. 

T.D.  84-213  stated  that  a  complete 
review  of  the  various  regulatory 
provisions  containing  lesser  liability 
amounts  would  be  conducted  (S  18.8 
among  them),  and  that  upon  completion 
of  that  review,  a  proposal  to  modify  any 
of  the  provisions  would  be  published  for 
public  comment.  However,  due  to  an 
immediate  need  to  insure  protection  of 
the  revenue  as  well  as  the  equal 
treatment  of  all  concerned  parties,  we 
have  determined  to  propose 
amendments  to  S  18.8  in  advance  of 
completion  of  the  study. 

List  of  Subjects  in  19  CFR  Part  18 

Common  carriers,  Freight  fowarders. 
Motor  carriers.  Surety  bonds. 

Proposed  Regulations  Amendments 

It  is  proposed  to  amend  Part  18, 
Customs  Regulations  (19  CFR  Part  18),  in 
the  following  manner. 

PART  18— TRANSPORTATION  IN 
BONO  AND  MERCHANDISE  IN 
TRANSIT 

1.  It  is  proposed  to  revise  §  18.8(b)  to 
read  as  follows: 

§  18.8    Uability  for  shortage,  irregular 
delivery,  or  nondelivery;  penalties. 

(a)  •  *  * 

(b)  Carriers  shall  be  liable  for 
payment  of  liquidated  damages  under 
the  carriers  bond  for  any  shortage, 
failure  to  deliver,  or  irregular  delivery, 
as  provided  in  such  bond. 

2.  It  is  proposed  to  amend  the  second 
sentence  of  §  18.8(e)(1)  by  removing  the 
word  "computed"  and  the  phrase 
"paragraphs  (b)(1),  (2).  and  (3)  of." 

Authority 

This  proposal  is  made  under  the 
authority  of  R.S.  251,  as  amended,  sec. 
621,  46  Stat.  759,  sec.  1109,  72  Stat.  799, 
as  amended  (19  U.S.C.  66, 1624;  49  U.S.C. 
1509). 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
the  Commissioner  of  Customs. 
Comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act  (5  U.S.C. 
522).  and  §  1.6,  Treasury  Department 
Regulations  (31  CFR  1.6),  and 
1 103.11(b).  Customs  Regulations  (19 
CFR  103.11(b)),  on  regular  business  days 
between  the  hours  of  9:00  a.m.  and  4:30 
p.m.  at  the  Regulations  Control  Branch, 
Room  2426.  Headquarters.  U.S.  Customs 
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Service.  1301  Constitution  Avenue.  NW.. 
Washington,  D.C.  20229. 

Executive  Order  12291 

This  proposal  is  not  a  "major  rule"  as 
defined  in  section  1(b)  of  EO.  12291. 
Accordingly,  a  regulatorj'  impact 
analysis  is  not  required. 

Regulatory  Flexibility  Act 

.    The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603.  604]  are  not  applicable  to 
these  amendments  because  the  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  that  the  rule,  if  promulgated,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Drafting  information 

The  principal  author  of  this  document 
was  Larry  L  Burton,  Regulations  Control 
Branch.  Office  of  Regulations  and 
Rulings.  U.S.  Customs  Service.  However, 
personnel  from  other  Customs  offices 
participated  in  its  development. 
Alfrwl  R.  De  Angehw. 
Ai  tin^  Comniissionf>rofCii--'i}ris. 

Approved:  Decembe.'  21. 1984. 
lohn  M.  Walker.  |r., 

A-isisfant  Sccrftary  of  the  Tr-'cjury. 
|FR  Doc.  8S-M5  Filed  l-IO-ar  a4S  am\ 
■LUNa  COM  4«o-a»4i 

19  CFR  Parts  18  and  114 

Proposed  Customs  Regulations 
Amendments  Relating  to  Limitation  of 
UabiNty  of  Domestic  Guaranteeing 
Associations  Under  TIR  Carrwts  and 
Ottier  Matters 

agency:  Customs  Service.  Treasury-. 
ACTION:  Proposed  rule. 


SUMMARY:  Customs  is  considering 
amending  its  regulations  relating  to  the 
limitation  on  liability  of  U.S. 
guaranteeing  associations  for  shortages 
or  improper  deliveries  of  goods  carried 
under  the  Customs  Convention  on  the 
International  Transport  of  Goods  Under 
Cover  of  TIR  Camets.  The  changes  are 
made  necessary  by  the  accession  of  the 
U.S.  to  the  latest  of  those  Conventions. 

In  acceding  to  the  TIR  Convention, 
countries  agree  that  standardized 
procedures  will  be  observed  in 
administering  shipments  of  merchandise 
covered  by  Convention  terms.  The  TIR 
Convention,  to  which  the  U.S.  has 


acceded,  places  limits  on  the  nature  of  a 
guaranteeing  association's  liability,  as 
well  as  the  dollar  amount  of  that 
liability  for  shortages  and  irregularities 
in  deliveries  of  merchandise.  The 
proposed  amendments  reflect  these 
latest  changes,  in  addition  to  making 
other  clarifying  poiiits.  including  the  fact 
that  the  period  of  validity  for  A.T.A 
camets  cannot  be  extended. 
DATE:  Comments  must  be  received  on  or 
before  Mar^  12. 1985. 
AOORESS:  Comments  (preferably  in 
triplicate)  should  be  addressed  to  the 
Commissioner  of  Customs.  Attention: 
Regulations  Control  Branch.  Room  2426. 
U.S.  Customs  Service,  1301  Constitution 
Avenue.  NW..  Washington.  D.C.  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arnold  L  Sarasky.  Office  of  Inspection 
and  Control.  U.S.  Customs  Service.  1301 
Constitution  Avenue.  NW.,  Washington, 
DC.  20229.  (202-566-8648). 
SUPPtEMENTARY  INFORMATION 

Background 

Camets  are  international  customs 
documents,  backed  by  an 
intemationally  valid  guarantee,  which 
may  be  used  for  the  entry  of  articles 
under  various  customs  procedures  such 
as  temporary  importation  and 
transportation  in  bond  (transit).  The 
camet  is  used  in  place  of  the  usual 
national  customs  documentation  and 
guarantees  the  payment  of  duties 
(including  taxes)  which  may  become  due 
if  the  requirements  under  a  particular 
customs  procedure  are  not  satisfied.  The 
existence  of  a  single  international 
document  rather  than  numerous  national 
documents  facilitates  international 
commerce. 

The  Customs  Convention  on  the 
International  Transport  of  Goods  Under 
Cover  of  TIR  (International  Road 
Transport)  Camets.  1959.  TIAS  6633. 
represents  the  efforts  of  acceding 
nations  to  standardize  their  procedures 
regarding  the  movement  of  goods 
traveling  under  such  camets.  The  U.S. 
acceded  to  the  1959  TIR  Convention, 
with  the  Customs  procedures  for 
administering  the  movement  of  goods 
under  camets  being  contained  in  Parts 
18  and  114.  Customs  Regulations  (19 
CFR  Parts  18  and  114).  Most  recently, 
the  U.S.  acceded  to  an  updated  version 
of  the  Convention  done  at  Geneva,  on 
November  14. 1975  (1975  TIR 
Convention),  which  agreement  strictly 
limited  the  liability  of  guaranteeing 
associations  (associations  in  the  U.S. 
approved  by  the  Commissioner  of 
Customs  to  guarantee  the  payment  of 
obligations  shipped  under  a  TIR  camet). 
To  reflect  the  limits  of  liability  of 
guaranteeing  associations  and  to 


reference  the  1975  TIR  Convention,  and 
to  make  clear  that  pursuant  to  Articles  4 
and  5  of  the  A.T.A.  Camet  Convention, 
the  period  of  vailidity  for  A.T.A.  camets 
cannot  be  extended,  it  is  necessary  to 
amend  Parts  18  and  114,  Customs 
Regulations  (19  CFR  Parts  18, 114). 

Section  18.6(d).  Customs  Regulations 
(19  CFR  18.6(d]).  describes  the  procedure 
to  be  followed  when  merchandise 
covered  by  a  camet  cannot  be  recovered 
intact  following  shortages,  irregular 
deliver^',  or  nondelivery  of  merchandise. 
The  section  now  provides  that  the 
domestic  guaranteeing  association  is 
liable  for  unspecified  pecuniary 
penalties,  liquidated  damages,  duties, 
and  taxes.  The  proposal  reflects  the 
changes  made  by  the  1975  TIR 
Convention  by  eliminating  reference  to 
pecuniary  penalties  and  by  limiting  the 
liability  of  a  guaranteeing  association 
for  duties,  taxes,  and  amounts  collected 
in  heu  thereof,  to  $50,000  per  TIR  camet. 
The  initial  bonded  carrier  in  the  U.S. 
would  continue  to  be  liable  to  Customs 
for  all  items  beyond  the  liability  of  the 
domestic  guaranteeing  association. 
Thus.  Customs  would  remain  fully 
covered  to  protect  the  revenue  of  the 
US. 

Section  18.8(e),  Customs  Regulations 
(19  CFR  18.8(e)).  concems  the  liability  of 
domestic  guaranteeing  associations  as 
well  as  the  time  limits  for  notifying  such 
associations  of  shortages,  irregular 
deliveries,  and  nondeliveries.  The 
proposal  eliminates  all  mention  of 
guaranteeing  associations'  liability  for 
anything  other  than  duties,  taxes,  and 
amounts  collected  in  lieu  thereof,  up  to 
$50,000  per  TIR  camet.  and  makes  other 
minor  changes  as  well  to  accurately 
reflect  the  terms  of  the  1975  TIR 
Convention. 

Section  114.1(f),  Customs  Regulations 
(19  CFR  114.1(f)).  provides  the  definition 
of  a  TIR  Camet  for  the  purposes  of  Part 
114,  Customs  Regulations,  the  portion  of 
the  regulations  which  describes  the  use 
of  all  manner  of  camets.  The  proposal 
removes  the  outdated  reference  to  TIAS 
6633,  the  1959  TIR  Convention  number. 
The  1975  TIR  Convention  has  not  been 
assigned  a  TIAS  number. 

Section  114.2(c),  Customs  Regulations 
(19  CFR  114.2(c)),  states  that  the 
regulations  in  Part  114  related  to  camets 
provided  for  in  the  Customs  Convention 
on  the  International  Transport  of  Goods 
Under  Cover  of  TIR  Camets,  without 
designating  any  particular  Convention. 
The  proposal  adds  a  citation  to  the  1975 
TIR  Convention. 

Section  114.23(a),  Customs 
Regulations  (19  CFR  114.23(a)),  provides 
that  no  A.T.A.  Camet  (temporary 
admission  camet)  with  a  period  of 
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validity  exceeding  one  year  from  the 
dale  of  issue  shall  be  accepted. 
Constant  inquiries  are  made  as  (o 
whether  the  period  of  validity  can  be 
extended.  The  A.T.A.  Garnet 
Convention  (Articles  4  and  5)  states  that 
the  period  of  validity  cannot  be 
extended  under  any  circumstances,  and 
the  proposal  makes  this  clear  as  well. 

Section  114.31(b),  Customs 
Regulations  (19  CFR  114.31(b)),  provides 
that  merchandise  which  is  restricted 
from  temporary  importation  under  bond 
is  likewise  restricted  from  entry  under 
cover  of  an  A.T.A.  or  E.C.S.  carnet.  The 
U.S.  has  denounced  the  E.C.S. 
convention  and  the  proposal  removes 
the  reference  to  that  Convention  from 
the  regulations. 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
Customs.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552).  §  1.6. 
Treasury  Department  Regulations  (31 
CFR  1.6),  and  §  103.11(b).  Customs 
Regulations  (19  CFR  103.11(b)).  on 
regular  business  days  between  the  hours 
of  9:00  a.m.  and  4:30  p.m.  at  the 
Regulations  Control  Branch,  Customs 
[ieadquarters.  Room  2426, 1301 
Constitution  Avenue.  NW.  Washington. 
DC.  20229. 

Executive  Order  12291  and  Regulators- 
Flexibility  Act 

Inasmuch  as  Customs  does  not 
believe  that  the  proposal  meets  the 
criteria  for  a  "major  rule"  within  the 
meaning  of  §  1(b)  of  E.0. 12291,  a 
regulatory  impact  analysis  has  not  been 
prepared. 

It  has  not  been  determined  whether 
the  proposed  regulation  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612). 
However,  we  will  continue  to  review 
thjf  matter  and  will  consider  any 
comments  submitted  thereon  before 
issuing  a  final  rule. 

List  of  Subjects  in  19  CFR  Parts  18  and 
114 


Customs  duties  and  ihspection. 
Imports. 


Authority 

These  amendments  are  proposed 
under  the  authority  of  R.S.  251.  as 
amended  (19  U.S.C.  66):  section  624.  46 
Stat.  759  (19  U.S.C.  1624). 


Drafting  Information 

The  principal  author  of  this  document 
was  Larry  L.  Burton,  Regulations  Control 
Branch.  Office  of  Regulations  and 
Rulings.  Customs  Headquarters. 
However,  personnel  from  other  Customs 
offices  participated  in  its  development. 

Proposed  Amendments  to  the 
Regulations 

It  is  proposed  to  amend  Parts  18  and 
114.  Customs  Regulations  (19  CFR  Parts 
18  and  114).  as  set  forth  below: 

PART  18— TRANSPORTATION  IN 
BOND  AND  MERCHANDISE  IN 
TRANSIT 

1.  It  is  proposed  to  amend  the  first 
sentence  of  1 18.6(d)  by  removing  the 
words  "pecuniary  penalties." 

2.  It  is  proposed  to  amend  §  18.8(e)(1) 
to  read  as  follows: 

§  18.8    Liability  for  shortage,  Irregular 
delivery,  or  nondelivery;  penalties. 

•        •         *         *         * 

(e)(1)  The  domestic  guaranteeing 
association  shall  be  jointly  and 
severally  liable  with  the  initial  bonded 
carrier  for  duties  and  taxes  accruing  to 
the  United  States,  and  any  other  charges 
imposed,  in  lieu  thereof,  as  the  result  of 
any  shortage,  irregular  delivery,  or 
nondelivery  at  the  port  of  destination  or 
port  of  exit  of  merchandise  covered  by  a 
TIR  carnet.  The  liability  of  the  domestic 
guaranteeing  association  is  limited  to 
S50.000  per  TIR  carnet  for  duties,  taxes, 
and  sums  collected  in  lieu  thereof. 
Penalties  imposed  as  liquidated 
damages  on  the  initial  bonded  carrier, 
and  sums  assessed  the  guaranteeing 
association  in  lieu  of  duties  and  taxes 
for  any  shortage,  irregular  delivery,  or 
nondelivery  shall  be  computed  in 
accordance  with  subparagraphs  (1).  (2), 
and  (3)  of  paragraph  (b)  of  this  section. 
If  a  TIR  carnet  has  not  been  discharged, 
or  has  been  discharged  subject  to  a 
reservation,  the  guaranteeing 
association  shall  be  notified  within  1 
year  of  the  date  upon  which  the  carnet 
is  taken  on  charge,  including  time  for 
receipt  of  the  notification,  except  that  if 
the  discharge  shall  have  been  obtained 
improperly  or  fraudulently  the  period 
shall  be  2  years.  However,  in  cases 
which  become  the  subject  of  legal 
proceedings  during  the  above-mentioned 
period,  no  claim  for  payment  shall  be 
made  more  than  1  year  after  the  date 
when  the  decision  of  the  court  becomes 
enforceable. 

PART  114— CARNETS 

1.  It  is  proposed  to  amend  §  114.1(f)  by 
removing  the  designation  "(TIAS  6633)." 

2.  II  is  proposed  to  amend  §  114.2(c)  to 
read  as  follows: 


§  11 4.2    Customs  conventions. 

•  •  *  *  * 

(c)  Customs  Convention  on  the 
International  Transport  of  Goods  Under 
Cover  of  TIR  Garnets,  done  at  Geneva 
on  November  14, 1975.  as  well  as  the 
1959  TIR  Convention.  TIAS  6633. 
$114.23    [Amended] 

3.  It  is  proposed  to  amend  §  114.23(a) 
by  adding  a  new  sentence  at  the  end 
thereof  to  read,  "This  period  of  validity 
cannot  be  extended." 

§114.31    [Amended] 

4.  It  is  proposed  to  amend  §  114.31(b) 
by  removing  the  words  "or  E.C.S." 
Alfred  R.  Oe  Angelus. 

Acting  Commissioner  of  Customs. 

Approved  December'21. 1984. 
)ohn  M.  Walker.  |r., 
Ass'istant  Secretary  of  the  Treasury. 
[FR  Doc.  85-886  Filed  1-10-85;  8:45  am) 

BILLING  CODE  W20-02-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 

(Dodcet  No.  H-225] 

Occupational  Exposure  to 
Formaldehyde 

agency:  Occupational  Safety  and 
Health  Administration  [OSHA].  Labor. 

action:  Request  for  information  and 
notice  of  public  information  gathering 
meeting. 

summary:  This  notice  schedules  a 
public  information-gathering  meeting 
and  requests  information  concerning  the 
health  effects  of  formaldehyde  and  its 
toxicologic  properties,  estimates  of  the 
risk  of  acute  and  chronic  health  effects 
associated  with  occupational  exposure 
to  formaldehyde  and  other  health- 
related  matters  concerning 
formaldehyde.  The  purpose  of  this 
meeting  is  to  receive  comments  and 
information  on  the  issues  raised  in  this 
notice  and  on  other  topics  relevant  to 
the  control  of  occupational  exposure  to 
formaldehyde. 

dates:  Comments  must  be  received  by 
March  1. 1985.  Notices  of  intention  to 
appear  at  the  public  meeting  must  be 
received  on  or  before  February  1. 1985. 
The  meeting  will  begin  at  10  a.m.  on 
Wednesday,  February  13. 1985.  in 
Washington,  D.C.  Additional  public 
meetings  on  formaldehyde  may  be 
scheduled  and  appropriate  notice  with 
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dales  and  locations  will  be  publishnd  in 
the  Federal  Register. 
AOOftCSSCS:  Written  comments  should 
be  submitted  in  quadruplicate  to  the 
Docket  Office.  OccupationuJ  Safety  and 
Health  Administration.  Docket  No.  H- 
225.  Room  S-€212.  U.S.  Department  of 
Labor.  200  Constitution  Avenue.  NW.. 
Washington.  D.C.  20210.  Telephone  (202) 
523-7894. 

Notices  of  intention  to  appear  at  the 
meeting,  statements,  and  documentary 
evidence  should  be  submitted  to  Mr. 
Tom  Hall.  Division  of  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration.  U.S.  Department  of 
Labor,  200  Constitution  Avenue.  NW., 
Room  N-3b62.  Washinoton.  DC.  20210. 
Telephone  (202)  523-8024. 

The  informal  meeting  will  begin  at 
10:00  a.m.  on  Wednesday.  February  13, 
1985.  in  room  N-5435  A.  B.  C,  Frances 
Perkins  Department  of  I<abor  Building. 
200  Constitution  Avenue,  NW.. 
Washington.  D.C.  and  is  expected  to 
continue  for  approximately  one  week. 
Representatives  of  the  Department  of 
Labor,  and  anyone  filing  a  timely  notice 
of  intention  to  appear,  may  question 
witnesses  at  the  meetings. 
FOR  FURTHER  INFORMATION  CONTACT: 
Notice:  Mr.  James  Foster.  Occupational 
Safety  and  Health  Administration. 
Room  .N-3637.  U.S.  Department  of  Labor. 
200  Constitution  Avenue.  NW., 
Washington,  DC.  20210.  Telephone  (202) 
523-8148. 

Meeting:  Mr.  Tom  Hall,  Division  of 
Consumer  Affairs.  Occupational  Safety 
and  Health  Administration.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW..  Washington.  DC.  20210. 
Telephone  (202)  523-8024. 
SUPPLEMENTARY  INFORMATION:  The 
present  standard  for  formaldehyde  is  an 
8-hour  time-weighted  average  (TWA)  of 
3  parts  per  million  (ppm),  with  a  coiling 
limit  of  5  ppm  and  a  maximum  peak 
concentration  of  10  ppm  for  a  .TO-minute 
period.  This  standard  is  codified  at  29 
CFR  1910.1000.  Table  Z-2.  and  was 
adopted  in  1971  under  the  authority  of 
Section  6(a)  of  the  Occupational  Safely 
and  Health  Act  from  an  American 
National  Standards  Institute  (.ANSI) 
Z37.16  standard  established  in  1967. 
Both  the  ANSI  standard  and  the 
standard  adopted  by  OSHA  were  based 
on  concern  for  the  irritant  effpi;ts  of 
forma'dehyde  in  unsensitized  persons 
and  were  not  established  on  the  basis  of 
any  carcinogenic  or  allergic  responses. 

On  October  26, 1981.  the  International 
Union.  United  Automobile.  .Aerospace, 
and  Agricultural  Implement  Workers  of 
America  (UAW)  petitioned  OSHA  to 
issue  an  Emergency  Temporary 
Standard  (ETS)  on  the  ground  that 


occupational  exposure  to  formaldehyde 
posed  a  grave  danger  to  exposed 
employees.  OSHA  denied  (his  petition 
on  January  29, 1982.  based  on  the 
Agency's  determination  that  the  data 
then  available  to  the  Agency  was  not 
sufficient  to  warrant  a  finding  of  'grave 
danger"  and  resulting  emeigenr.y  action. 

The  United  States  District  Court  for 
the  District  of  Columbia  subsequently 
remanded  this  petition  to  OSHA  for 
reconsideration,  based  on  presently 
available  evidence,  of  its  denial  of  the 
FTS  petition,  and  also  asked  OSHA  to 
reconsider  its  decision  not  to  initiate 
regular  rulemaking  proceedings  under 
section  6(b)  of  the  Act.  At  thp  request  ot 
the  court.  OSHA  developed  ^  'imelable 
for  completing  various  phases  of  the 
reconsideration.  After  carefully 
reviewing  all  the  evidence  available  to 
the  Agency  on  formaldehyde,  OSHA 
determined  that  there  was  not  sufficient 
evidence  in  the  record  presently  before 
it  to  support  emergency  action.  On 
January  7,  1985  OSHA  announced  the 
dneial  of  the  ETS  petition  in  a  letter  to 
the  petitioners.  OSHA  will  decide  by 
April  15.  1985  whether  to  initiate 
rulemaking  to  reduce  the  permissible 
exposure  level  for  formaldehyde. 

As  part  of  the  review  process,  the 
Court  required  OSHA  to  update  its 
information  on  the  health  effects  and 
associated  risk  of  exposure  to 
formaldehyde.  On  November  5.  1984. 
OSHAs  Office  of  Risk  Assessment 
(ORA)  completed  a  report  entitled. 
"Preliminary  Assessment  of  the  Health 
Effects  of  Formaldehyde"  (The  ORA 
Report.  Ex.  43).  which  reviewed  all 
recent  studies  and  review  articles 
pertaining  to  formaldehyde.  The  ORA 
Report  characterized  the  risk  of 
formaldehyde  exposure,  using  as  partial 
guidance  the  report  published  by  the 
consensus  Workshop  on  Formaldehyde 
(Convened  by  the  National  Center  for 
Toxicological  Research  in  response  to  a 
request  by  the  White  House  Office  of 
Science  and  Technology  Policy).  At 
present,  however,  the  Agency  has  not 
adopted  the  ORA  report  as  Agency 
policy,  and  the  Agency  has  not  reached 
final  conclusions  concerning  the  effocts 
of  human  exposure  to  formaldehyde. 
The  ORA  Report  was  circulated  for  peer 
review  to  officials  of  various 
government,  industry,  union,  advisory, 
and  educational  organizations  (F\.  44). 
In  addition,  the  Agency  has  received 
numerous  unsolicited  comments 
concerning  this  report  (Ex.  45).  To  assist 
in  the  evaulation  of  the  controversial 
and  sometimes  contradictory  evidence 
concerning  the  risk  posed  by  exposure 
to  formaldehyde.  OSHA  has  scheduled 
an  informal  information-gathering 
meeting  on  formaldehyde.  These  efforts 


are  being  undertaken  in  response  to  the 
Court's  order  that  OSHA  decide  by 
April  15, 1985,  whether  to  proceed  with 
regular  rulemaking  under  section  6(b|  of 
the  Act. 

Occupational  exposure  to 
formaldehyde  has  been  associated  with 
an  increased  risk  of  cancer,  irritation, 
and  sensitization.  Cancer  risk  is  based 
on  the  assumption  that  exposures  in 
humans  will  cause  adverse  health 
effects  similar  to  those  observed  in 
experimental  animals  exposed  to 
formaldehyde.  The  ORA  Report 
assesses  in  some  detail  the  health 
effects  associated  with  exposure  to 
formaldehyde.  This  assessment  includes 
a  review  of  various  available 
quantitative  risk  assessments  for 
formaldehyde,  an  evaluation  of  the 
v\eight  of  evidence  concerning  the 
carcinogenicity  of  formaldehyde,  a 
characterization  of  the  risk  for  specific 
worker  populations,  and  OSHAs 
quantitative  risk  assessment  (QRA).  The 
risk  assessment  component  of  the  report 
WHS  based  on  a  rat  inhalation  study 
(.oiiducte*!  by  the  Chemical  Industry 
Institute  of  Toxicology  (CUT).  The  use  of 
CUT  data  as  the  basis  for  OSHAs  QRA 
is  consistent  with  the  respective 
evaluations  of  risk  considered  by  the 
Consumer  Product  Safety  Commission, 
the  Environmental  Protection  Agency, 
and  the  Consensus  Workshop. 

In  questions  below.  OSHA  seeks 
information,  data,  and  analyses  on  the 
health  effects  and  risks  faced  by 
employees  occupationa'ly  exposed  to 
form.jldehyde. 

1.  OSHA  requests  the  submission  of 
medical  reports  and  epidemiologic  and 
toxicologic  studies  related  to  the 
pofpntial  health  effects  of  formaldehyde 
exposure  that  have  been  completed 
since  1979.  For  studies  in  progress,  the 
Agency  requests  study  protocols, 
interim  or  preliminary  reports,  and 
expected  completion  dates  of  the 
studies.  OSIIA  particularly  solicits 
information  related  to  studies  that 
address  cancer,  respiratory 
sensitization,  human  mutagenic  and 
cyt()!4enic  effects,  reproductive  effects, 
.md  neurological  effects. 

2.  Risk  estimates  based  on  polypoid 
adenomas  contribute  signficantly  to  the 
overall  estimate  of  human  cancer  risk  in 
the  ORA  Report.  OSHA  requests 
information  on  the  appropriateness  of 
using  these  data  in  the  Quantitative  Risk 
Assessment  (QRA). 

3.  Should  95  'o  upper  confidence  limits 
(UCLs)  be  used  for  QRA  purposes?  If  so. 
for  what  purposes?  In  addition  OSHA 
requests  recommendations  on  the 
correct  methodology  for  adjusting  the 
animal  at  risk  data  to  take  into  account 
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sacrifices  and  deaths  before  the  end  of  a 
study.  Is  the  multistage  model  the  best 
risk  model  to  use  in  predicting  the  risk 
of  occupational  exposure  to 
formaldehyde?  If  it  is,  how  many  stages 
is  it  appropriate  to  include  in  thq  model? 

4.  OSHA  is  aware  of  epidemiological 
data  that  show  that  persons  exposed  to 
tissue  preservatives  (these  contain 
formalin  which  is  37%  to  50% 
formaldehyde  by  weight)  are  at  higher 
risk  of  developing  systemic  tumors. 
These  data  may  be  inconsistent  with 
other  animal  or  epidemiological  data 
that  suggest  that  formaldehyde  is  a 
locally  acting  carcinogen.  OSHA 
requests  data  demonstrating  differential 
effects  for  formaldehyde  and  formalin 
exposure  in  humans  or  animals. 

5.  OSHA  solicits  data  and  information 
on  any  interaction  between  particulates 
and  formaldehyde  exposure. 

6.  OSHA  requests  quantitative  risk 
assessments  that  have  been  performed 
to  date  on  the  basis  of  epidemiologic  or 
experimental  study  resulft.  These 
submissions  should  include  the 
underlying  assumptions  and  the 
consequences  these  assumptions  may 
have  on  the  results  as  well  as  any 
results  and  conclusions  by  the  author(s). 

7.  OSHA  requests  comments  on  the 
ORA  Report,  entitled  "Preliminary 
Assessment  of  the  Health  Effects  on 
Formaldehyde"  (Ex.  43).  In  addition, 
OSHA  requests  comments  on  other 
quantitative  risk  assessments  contained 
in  the  OSHA  docket. 

8.  What  types  of  medical  tests,  if  any. 
are  appropriate  for  formaldehyde- 
exposed  employees?  Are  there  medical 
tests  currently  available  that  are 
effective  in  the  early  detection  of 
formaldehyde-related  acute  or  chronic 
illnesses? 

Public  Participation 

Written  Comments 

Interested  persons  are  invited  to 
submit  comments  on  these  and  other 
pertinent  issues  relating  to  occupational 
exposure  to  formaldehyde  by  March  1, 
1985.  Comments  should  be  sent  in 
quadruplicate  to  the  Docket  Officer. 
OSHA.  Docket  H-225,  Room  S-6212, 
U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW.,  Washington. 
D.C.  20210.  All  written  comments 
submitted  in  response  to  this  notice  will 
be  available  for  inspection  and  copying 
at  the  Docket  Office  weekdays  between 
8:15  a.m.  and  4:15  p.m. 


Public  Meeting 

In  order  to  provide  an  informal  forum 
in  which  interested  persons  can  orally 
present  comments  and  information  and 
ask  questions  regarding  the  issues 


discussed  in  this  notice,  OSHA  has 
scheduled  a  public  meeting  to  begin  at 
10  a.m..  on  February  13. 1985  in  room  N- 
5435  A.  B.  C.  Frances  Perkins 
Department  of  Labor  Building.  200 
Constitution  Avenue.  NW..  Washington, 
D.C.  20210.  Additional  public  meetings 
at  other  locations  concerning 
occupational  exposure  to  formaldehyde 
may  be  scheduled  and  appropriate 
notice  with  dates  and  locations  will  be 
published  in  the  Federal  Register. 

Any  person  wishing  to  make  an  oral 
presentation  must  submit  a  notice  of 
intention  to  appear  by  February  1, 1985. 
Notices,  together  with  statements  and 
documentary  evidence,  should  be 
addressed  to  Mr.  Tom  Hall,  Division  of 
Consumer  Affairs,  Room  N-3662,  U.S. 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  200 
Constitution  Ave.,  NW.,  Washington, 
D.C.  20210.  The  notice  should  identify 
the  person  and/or  the  organization 
intending  to  testify,  the  amount  of  time 
requested  for  oral  presentation,  the 
specific  subject  to  be  addressed,  and  a 
brief  summary  of  the  intended  oral 
presentation.  All  persons  giving  written 
advance  notice  will  have  time  reserved 
for  oral  presentations.  As  long  as  time 
permits,  and  at  the  discretion  of  the 
hearing  officer,  all  persons  who  wish  to 
be  heard  will  be  allowed  to  make  oral 
presentations.  However,  priority  will  be 
given  to  those  who  register  in  advance. 

The  meeting  will  be  presided  over  by 
a  representative  of  the  U.S.  Department 
of  Labor,  designated  by  the  Assistant 
Secretary,  and  this  representative  will 
have  the  necessary  authority  to  regulate 
the  conduct  of  the  meetings. 
Representatives  of  the  Department  of 
Labor,  and  anyone  filing  a  timely  notice 
of  intention  to  appear,  may  question 
witnesses  at  the  meetings. 

All  written  submissions,  the  transcript 
of  the  meeting,  as  well  as  all  other 
information  in  Docket  H-225  will  be 
considered  by  OSHA  in  reviewing  the 
hazard  of  occupational  exposure  to 
formaldehyde. 

List  of  Subjecto  in  29  CFR  Part  1910 

Cancer.  Chemicals,  Formaldehyde, 
Genetic  diseases.  Hazardous  materials. 
Health,  health  records.  Occupational 
safety  and  health.  Risk  assessment. 
Reporting  and  recordkeeping 
requirements.  Signs  and  symbols. 

This  document  was  prepared  under 
the  direction  of  Robert  A.  Rowland, 
Assistant  Secretary  for  Occupational 
Safety  and  Health,  U.S.  Department  of 
Labor.  200  Constitution  Avenue,  NW.. 
Washington.  D.C.  20210. 


(Sec.  6  Pub.  L  91-696.  M  Stal.  1593  (29  U.S.C. 
655)  29  CFR  Part  1911:  Secretary  of  Labor's 
Order  No.  9-83  (48  FR  35736) 

Signed  at  Washington.  D.C.  this  7th  day  of 
January  1985. 
Robert  A.  Rowland. 
Assistant  Secretary  of  Labor. 
|FR  Doc.  85-879  Filed  l-l<>-a5;  8:45  am) 

BILUNG  COOC  <•« 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  250 

Oil  and  Qa«  and  Sulfur  Operations  in 
the  Outer  Continental  SheH 

Correction 

FR  Doc.  85--161,  beginning  on  page  838 
in  the  issue  of  Monday,  January  7. 1985. 
was  published  without  its  file  line.  It 
should  have  appeared  at  the  end  of  the 
document,  on  page  858.  and  should  have 
read: 
•■[FR  Doc.  85-461  Filed  1-4-85;  8:45  am|." 

In  addition,  on  page  844,  the  position 
of  the  two  columns  should  be  reversed. 

BltXING  CODE  1S0S-«t-M 


VETERANS  ADMINISTRATION 

38  CFR  Part  21 

Veterans  Education;  Reports  of 
Unsatisfactory  Progress 

agency:  Veterans  Administration. 
action:  Proposed  regulation 
amendment. 


SUMMARY:  The  Veterans  Administration 
proposes  to  amend  the  regulation 
dealing  with  reports  of  a  veteran's  or 
eligible  person's  unsatisfactory  progress 
in  training  under  the  CI  Bill.  The 
amended  regulation  makes  clear  that 
only  the  school's  regularly  prescribed 
standards  of  progress  will  be  used  in 
determining  if  a  veteran's  or  eligible 
person's  progress  is  unsatisfactory.  The 
change  should  eliminate 
misunderstandings  concerning  VA 
policy  in  this  area. 

DATE:  Comments  must  be  received  on  or 
before  February  11, 1985.  It  is  proposed 
to  make  this  regulation  amendment 
effective  the  date  of  final  approval. 
ADDRESS:  Send  written  comments  to  the 
Administrator  of  Veterans  Affairs 
(271A),  Veterans  Administration.  810 
Vermont  Avenue,  NW.  Washington.  DC 
20420.  All  written  comments  received 
will  be  available  for  public  inspection 
only  in  room  132.  Veterans  Services 
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Unit,  at  the  above  address  between  the 
hours  of  8  a.m.  and  4:30  p.m..  Monday 
through  Friday  (except  holidays)  until 
February  28. 19B5. 

roM  nNrrNCR  infommation  contact: 

June  C.  Schaeffer.  Assistant  Director  for 
Policy  and  Program  Administration, 
Education  Service.  Department  of 
Veterans  Benefits.  (2)  3«9-2092. 

SUFTLCKKNTAIIY  iNFORMATtOM:  Section 
21.4203.  Title  38.  Code  of  Federal 
Regulations  is  amended  to  delete 
reference  to  any  standards  of  progress 
other  than  a  school's  regularly 
prescribed  standards.  The  VA  considers 
any  standards  prescribed  through  the 
school's  regular  procedures  to  be  the 
school's  reqularly  prescribed  standards, 
even  if  they  were  prescribed  at  the 
behest  of  another  Federal  agency,  or  a 
State  agency. 

The  VA  has  determined  that  this 
regulation  is  not  a  major  rule  as  that 
term  is  defined  by  Executive  Order 
12291.  Federal  Regulation.  The  proposal 
will  not  cause  a  major  increase  in  costs 
or  prices  for  anyone.  It  will  have  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator  of  Veterans  Affairs 
has  certified  that  amendment  of  this 
regulation,  if  made  final,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entitites  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C.  601-612. 
Pursuant  to  5  U.S.C.  605(b).  the  proposed 
amendment  of  this  regulation  therefore, 
is  exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  60}. 

This  certification  can  be  made 
because  the  other  sections  which  deal 
with  standards  of  progress  already  state 
that  satisfactory  progress  will  be 
determined  by  the  regularly  prescribed 
standards  and  practices  of  a  school.  The 
amended  regulation  should  affect  only 
those  veterans  and  eligible  persons  who 
are  attending  schools  vvhere  a 
misunderstanding  has  arisen  concerning 
the  VA's  policy  with  respect  to 
unsatisfactory  progress. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  proposal  is  64.111. 

List  of  Subjects  in  38  CFR  Pari  21 

Civil  rights.  Claims.  Education.  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements.  Schools.  Veterans. 


Vocational  education.  Vocational 
rehabilitation. 

Approved:  December  19. 1984. 
By  Direction  of  the  Administrator 
Everett  Alvarez.  |r.. 

Deputy  Administrator, 

PART  21— (AMENOEDI 

38  CFR  Part  21.  VOCATIONAL 
REHABILITATION  AND  EDUCATION 
is  amended  by  revising  the  introductory 
text  of  §  21.4203(h)(1)  to  read  as  follows: 

§  21.4203    Report*    fqutfwnta. 
•        •        *        •        * 

(h)*  •*• 

(1)  A  veteran's  or  eligible  person's 
progress  may  become  unsatisfactory 
according  to  the  regularly  prescribed 
standards  and  practices  of  the  school  as 
a  result  of  the  grades  he  or  she  received. 
The  school  shall  report  such 
unsatisfactory  progress  to  the  VA  in 
time  for  the  VA  to  receive  it  before  the 
earlier  of  the  following  dates  is  reached: 
(38  U.S.C.  1674) 

•  *  *  •  • 

jFR  Doc.  85-905  Filed  1-10-85:  8:45  am) 

•NXMOCOOE  tSM-OI-M 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
43  CFR  Subtitle  A 

Natural  Resource  Damage  Assessment 

AOENCV:  Department  of  the  Interior. 

ACTION:  Notice  requesting  additional 
comment  on  the  development  of 
regulations. 

summary:  The  Department  of  the 
Interior  is  in  the  process  of  drafting 
natural  resource  damage  assessment 
regulations  under  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980  (CERCLA).  as 
delegated  to  the  Department  by 
Executive  Order  12316.  August  14. 1981. 
This  document  requests  additional 
comments  on  the  development  of  those 
regulations. 

DATC:  Additional  and  supplemental 
comments  or  information  on  matters 
pertaining  to  the  content  of  the  proposed 
regulations  are  requested,  and  will  be 
accepted  through  May  31. 1985: 
however,  the  Department  would 
appreciate  receiving  such  comments  or 
information  at  the  earliest  possible  time. 
Comments  received  after  this  date  may 
not  be  considered  during  the  decision 
making  process  for  the  issuance  of  a 
proposed  rule. 


ADONESS:  Written  comments  or  inquiries 
may  be  addressed  to  CERCLA  301 
Project.  Room  4354  Main  Interior.  18th 
and  C  Streets,  NW.,  Washington.  DC 
20240 

FON  FURTHER  INFORMATION  CONTACT 
Keith  E.  Eastin,  Associate  Solicitor,  (202) 
343^344. 

SUPPLEMENTARY  INFORMATION:  An 
advance  notice  of  proposed  rulemaking 
(ANPR)  was  published  January  10, 1963 
(48  FR  1084).  It  announced  the 
Department's  intent  to  develop  proposed 
regulations  and  sought  information  to 
aid  in  their  development.  A  second 
advance  notice  of  proposed  rulemaking 
published  on  August  1. 1983  (48  FR 
34768),  provided  information  on  the 
nature  of  the  responses  to  the  first 
notice  and  solicited  relevant  input  and 
identification  of  additional  information 
resources.  A  number  of  written 
comments  have  been  received  in 
response  to  these  previous  ANPRs.  By 
this  notice,  interested  persons  and 
organizations  are  invited  to  present  their 
views,  either  orally,  through 
presentations,  or  in  writing  to 
representatives  of  the  Department  who 
are  preparing  the  regulations. 
Resubmission  of  earlier  comments  by 
submitting  parties  is  not  encouraged  or 
necessary. 

Anyone  wishing  to  meet  with 
representatives  of  the  Department 
preparing  the  regulations  should  contact 
the  office  listed.  Meetings  will  be 
arranged  as  appropriate.  A  brief  written 
summary  of  each  such  meeting  will  be 
made  part  of  the  administrative  record. 

Dated:  )anuary  7. 1985. 
Mary  L.  Walker. 
Deputy  Solicitor. 
(FR  Doc.  85-675  Filed  1-10-85:  8:45  am) 

BIUJNO  COOC  4310-1V-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
46  CFR  Part  150 
I CGD  83-047] 
Compatibility  of  Cargoes 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  46  CFR  Part  150  contains 
requirements  for  compatible  stowage  of 
bulk  liquid  hazardous  materials  on  tank 
vessels.  This  proposed  rule  updates  46 
CFR  Part  150  by  adding  recently 
authorized  exceptions  to  the 
compatibility  chart  and  cargoes 
approved  for  carriage  since  the  final  rule 
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was  published  on  April  14. 1983  (48  FR 
16059).  This  NPRM  also  incorporates 
CHRIS  codes  into  Table  1,  corrects 
typographical  errors,  specifies  reactivity 
differences  within  chemical  groups,  and 
deletes  descriptive  phrases,  such  as. 
"inhibited",  "stabilized",  and  "%"  when 
these  have  no  effect  on  the  compatibility 
classification  of  the  material.  (CHRIS 
codes  are  three  letter  codes  that  have 
been  assigned  to  every  chemical 
contained  in  the  Coast  Guard's 
Chemical  Hazards  Response 
Information  System  (CHRIS).) 
date:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  February 
11.1985. 

ADDRESSES:  Comments  should  be 
mailed  to  Commandant  (G-CMC)  (COD 
83-047),  U.S.  Coast  Guard.  Washington. 
D.C.  20593.  The  comments  will  be 
available  for  examination  and  copying 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  except  holidays  at  the 
Marine  Safety  Council  (G-CMC),  Room 
2110,  US.  Coast  Guard  Headquarters, 
2100  Second  Street.  SW.,  Washington. 
D.C.  Comments  may  also  be  hand 
delivered  to  this  office. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Michael  C.  PamaroMskis,  (202)  426- 
1577.  I 

SUPPLEMENTARY  INFORMATION:  The 
public  is  invited  to  participate  in  this 
proposed  rulemaking  by  submitting 
written  views,  data,  or  arguments. 
Comments  should  include  names  and 
addresses,  identify  this  notice  as  CCD 
83-047  and  the  specific  section  of  the 
proposal  to  which  the  comments  apply. 
.Tnd  give  reasons  for  the  comments.  If 
the  acknowledgement  of  receipt  of  a 
comment  is  desired,  a  self-addressed 
postcard  should  be  enclosed.  The 
proposal  may  be  changed  in  light  of 
comments  received.  All  comments 
received  will  be  considered  before  final 
action  is  taken  on  this  proposal.  No 
public  hearing  is  planned,  but  one  may 
be  held  if  requested  by  anyone  raising  a 
genuine  issue. 

Drafting  Information    I 

The  principal  persons  involved  in 
drafting  this  document  are  Dr.  Michael 
C.  Parnarouskis,  Office  of  Merchant 
Marine  Safety,  and  Mr.  Michael  N. 
Mervin,  Office  of  the  Chief  Counsel. 

Regulatory  Evaluations 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Kxecutive  Order  12291  and 
nonsignificant  under  the  DOT  regulatory 
policies  and  procedures  (44  FR  11034; 
February  28, 1979). 

The  addition  of  contmodities  to  the 
table  in  Part  150  neither  authorizes  nor 


prohibits  the  carriage  of  a  particular 
cargo.  Authorized  cargoes  are  listed  in 
46  CFR  30.25.  46  CFR  151.01-10,  Table  I 
of  46  CFR  Part  153,  Appendix  I  of  46 
CFR  Part  154.  and  Appendicies  A  and  B 
of  46  CFR  Part  154a.  The  regulations  in 
Part  150  identify  those  cargoes  which 
are  not  compatible  and  prescribe 
minimum  standards  for  keeping 
incompatible  cargoes  separated  while 
being  carried,  thus,  the  rules  in  this  part 
have  only  minimal  economic  impact. 
Because  the  economic  impact  of  this 
proposal  has  been  found  to  be  so 
minimal,  further  evaluation  is 
unnecessary. 

Regulatory  Flexibility  Act 

Since  the  economic  impact  of  this 
proposal  is  expected  to  be  minimal,  in 
accordance  with  paragraph  605(d]  of  the 
Regulatory  Flexibility  Act  (94  Stat  1164), 
the  agency  certifies  that  it  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Discussion  of  the  Proposed  Regulations 

46  CFR  Part  150  lists  the  requirements 
for  compatible  stowage  of  bulk  liquid 
hazardous  cargoes  on  tank  vessels.  This 
part,  published  on  October  23, 1980  (45 
FR  70262).  contains  a  "Compatibility 
Chart"  that  a  person,  involved  in  loading 
a  bulk  liquid  chemical  cargo,  can 
reference  to  determine  whether  any  two 
classes  of  liquid  chemical  cargoes  will 
react  dangerously  if  accidentally  mixed 
and,  if  so,  arrange  the  stowage  of  those 
cargoes  to  minimize  the  possibility  of 
such  a  reaction. 

A  summary  of  the  proposed  changes 
to  46  CFR  Part  150  included  in  this 
NPRM  are  as  follows: 

(1)  Revision  of  Figure  1.  Compatibility 
Chart,  to  remove  all  letters  other  than  X 
from  the  matrix  and  to  delete  the 
footnote.  All  exceptions  to  the  Chart 
will  be  indicated  in  Tables  I  and  II  with 
a  description  of  the  exception  listed  in 
Appendix  I,  Exceptions  to  the  Chart. 

(2)  Revision  of  Table  I  to  include  the 
Chemical  Hazards  Response 
Information  System  (CHRIS)  code.  This 
code  will  identify  all  cargoes  that  are 
included  in.  or  proposed  for  inclusion  in 
the  CHRIS  system.  This  code  can  be 
used  by  personnel  involved  in  the 
handling  of  cargoes  to: 

a.  cross  reference  cargoes  listed  on 
the  Certificate  of  Inspection  for  U.S. 
vessels. 

b.  provide  an  alternate  to  the  chemical 
name,  which  is  often  long  and  difficult 
to  pronounce,  for  use  in  verbal 
communications  with  Goast  Guard 
personnel,  and 

c.  aid  in  accessing  information  within 
the  Coast  Guard's  Chemical  Hazards 
Response  Information  System  (CHRIS) 


and  Hazard  Assessment  Computer 
System  (HACS). 

(3)  Revison  of  Tables  I  and  II  to 
include  a  Group  O,  Unassigned  Cargoes. 
Cargoes  in  this  group  have  not  been 
included  in  the  Compatibility  Chart 
because  of  very  high  reactivity  or 
unusual  conditions  of  carriage. 
Compatibility  information  required  for 
shipment  of  these  cargoes  can  be 
obtained  from  the  U.S.  Coast  Guard. 

(4)  Revision  of  Tables  I  and  II  to 
include  identification  of  cargoes  that 
exhibit  exceptions  to  the  Compatibility 
Chart.  A  description  of  the  exception  for 
such  cargoes  can  be  found  in  Appendix 
I.  Exceptions  to  the  Chart. 

(5)  Revison  of  Tables  I  and  II  to 
include  additional  cargoes.  All  new 
cargoes,  added  since  the  final  rule  was 
published  on  April  14. 1983,  are 
indicated  by  an  asterisk  (*)  after  the 
cargo  name. 

The  compatibility  chart  and  its 
companion  tables  listing  chemicals 
alphabetically  and  by  group  will  be 
updated  periodically  as  the  Coast  Guard 
approves  new  chemical  cargoes  for 
carriage. 

List  of  Subjects  in  46  CFR  Part  150 

Hazardous  materials  transportation, 
Marine  safety. 

Accordingly,  it  is  proposed  to  amend 
Part  150  of  Title  46  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  150-COMPATIBILITY  OF 
CARGOES  AND  OPERATIONAL 
REQUIREMENTS  FOR  BULK  LIQUID 
HAZARDOUS  WASTE  CARGOES 

1.  By  revising  the  authority  citation  for 
Part  150  to  read  as  follows: 

Authority:  46  U.S.C.  3703;  49  CFR  1.46. 

2.  By  revising  §  150.120  to  read  as 
follows: 

§  1  SO.  1 20    Definition  of  incompatible 
cargoes. 

Except  as  described  in  §  150.150,  a 
cargo  of  hazardous  material  is 
incompatible  with  another  cargo  listed 
in  Table  I  if  the  chemical  groups  of  the 
two  cargoes  have  an  "X"  where  their 
columns  intersect  in  figures  1  and  are 
not  shown  as  exceptions  in  Appendix  I. 
(See  also  §  150.140.) 

3.  By  revising  §  150.140  to  read  as 
follows: 

§150.140    Cargoes  not  listed  in  Table  I  or 
H. 

A  cargo  of  hazardous  material  not 
listed  in  table  1  or  II  must  be  handled  as 
if  incompatible  with  all  other  cargoes 
until  the  Commandant  (G-MTH)  (tel.  no. 
(202)  426-1577)  assigns  the  hazardous 
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material  to  a  compatibility  group.  (Table 
I  lists  cargoes  alphabetically  while 
Table  II  lists  cargoes  by  compatibility 
group). 

4.  By  revising  S  150.150  to  read  as 
follows: 


§  150.  ISO 
ctun 


Exceptions  to  th*  compatilMlity 


The  Commandant  |G-NrrH) 
authorizes,  on  a  case  by  case  basis, 
exceptions  to  the  rules  in  this  subpart 
under  the  following  conditions: 

(a)  when  two  cargoes  shown  to  be 
incompatible  in  Hgure  1  meet  the 
standards  for  a  compatible  pair  in 
Appendix  III.  or 

(b)  when  two  cargties  shown  to  be 
compatible  in  figure  1  meet  the 
standards  for  an  incompatible  pair  in 
Appendix  III. 

Appendix  I  contains  cargoes  which 
have  lieen  found  to  be  exceptions  to 
figure  1,  the  Compatibility  Ch.':rt. 

5.  By  revising  §  150.160  introductory 
text  to  read  as  follows: 

9  IsaiM    Carrying  •  cargo  at  an 
CKCcption  to  ttM  compatibility  etxart. 

The  operator  of  a  vessel  having  on 
board  a  cargo  carried  as  an  exception 
under  §  150.150  but  not  listed  in 
Appendix  I,  Exceptions  to  the  Chart, 
shall  make  sure  that — 

•  •  •  «  • 

6.  By  removing  all  occurrences  of  the 
letters  A  to  I  in  columns  1  to  22  of  Figure 
1 — Compatibility  chart. 

7.  By  deleting  the  entire  contents  of 
the  Footnotes  to  Figure  1. 

8.  By  revising  Table  I.  including  the 
footnote,  as  follows: 

Table  I— Alphabetical  Ljst  of  Cooes 


Cheiracal  name 


!  Group! 
No.    : 


Acewoettide _ 

Acdc  acid - 

Ace«c  arffomt 

Acetone 

Aceione  cyanol^Nfen 


Accto^lieno'ie 

Acetyt  M)u:  toMM. 
AcfOtem 


Alcohots  (noed)  _ 

AKyI  Benzene  luNonc  aod... 

Alykl  pnmaiaies _ 

Alv  aiconol     

Alyi  chkyioe    _ 

2(2  AiTW<oe«)on)e#unat 

Arwioe1tiyteltiano<aTine 

N-Anmafl^^iixwrazvie. 

Ammonia,  antryifcout 

Ammonium     hydrondt     (28 

pet  or  less  Ammona; 
Ammonum  nilrate.  Urea  SO- 

Kilicn    tconlaming    AmTio- 

nal 
Ammonum  nvale.  Oea  so- 

luton  (not  containing  Am- 


Oins 
code 


19  AAO 
4  ;  AAC 
11  ■  ACA 
18  '  ACT 

• '  0  '  Acy 

37  I  ATN 
18  i  ACP 

''I 
'  19  I  ARL 

10  1  AAM 

'4  .  ACn 

»1S  '  ACN 

37  I  AON 

»l 
■"0  ■  ABS 

34) 
'15     ALA 
15     ALC 
8     AEX 


Retaled 

Chns 
codes 


AEE 

AMA 

AMH 


e-UAS 


43    ANO 


Table  I— Alphabetical  tJST  of  Cooes— 
Continued 


OiemKilninie 


Ammonum       pohiptiOiphM* 

tokAoa 
Airmonum  ulMa  totukon  . . 

Ammor^wit  suKda  sotman 

Amyl  acetate ...- 

Amyl  alcotol 

An^flerie — ...» — ..... 

Amyl  me8i)4  aeioiie.. — ............. 

Amy! 
Aralme 
AspKaM 
AspnaN 

roo'ers  Rut 
AsphaN      Uendmg      stocks. 

stmgfn  fun  rasidus- 

Behanyl  iteatVL — 

Oeiuane - -.. 

Baniena.    Hydrocaition    mu- 

luf«  (10  pel  Peroene  or 


Damiene.    Tokiana,    Xylene 


Benzyl  atBOhal. - 
Benzyl  cNonde . 


Butaikeno.    Butane   muluras 
(oat*.  Acalylenesl. 


Bulene 
Butyl 


Bulyl  acrylata.. 
Butyl  aicaliel... 


Butylamn*  . 


Butyl  benzyl  pNhaMe 

Bul^^Bns 

1.3-Buiyiefwglycal 

Bulylena 
Butyl 
Butyl 

Butyl  heplyl 
Butyl 

Butyl     meiTiacfvlste.     Decyl 
metnacrylale.  Cetyt  eicosyl 


Butync  acid 

gamma-Butyrolactone - 

Calcium  bromKta  soluMn 

Calcun 
Hydrocarbon 


Calcwm  cNonde  solulian. 

Camphor  oil — 

Caprolactam  solulion 

Carbolic  0* , 

Carbon  Hadi  base 

Carbon  (taiMde - 

Cartxwi  lelracNonde 


Cashew  nul  she*  oil  (untreat- 
ed) 
C:ausac  potash  aolukon 


Qiaup 

No 


43 
•5 
34 


20 
•30 
•18 

34 

a 

33 

33 


CMa 


ASS 


anl 

ASP 
ARF 


33     ASn 


20 

32 

■32 


•0 
32 

•21 
•38 

30 
•30 

31 
30 
34 


14 
20 


BNZ 
BHB 


BSC 

BTX 

BAL 
BCL 

eo 

BBM 

BMX 

BIN 


BAR 


BTY 


BPH 


ReMM 
Chns 


AMS 

lAT/AML/ 
AAS/ 
AVA 

lAA-AAN 


8T0 
BTE 

34     BFN 

18 

14 

14 


19 


4 

"0 

43 

•33 


OER 


BAE 


BRA 
BLA 


43 
18 
22 

21 

33 

38  |C8B 

36     CBT 

4     OCN 


CPO 

CLS 
CBO 


Cetyt  eicoely  metfiacrylMte 

CMonne 

CMoioaceiic  acid  soluMn 

CMorotwnzene 

CMoiodrfluoromethene 

CNorolorm 

CMoronttroOenzcne.    see    o- 
Nurocrnorotiemene. 

OiotoaiMnc  aod 

CMorotoluane 


Cholma  chlonde  solutions — 

Com  synv 

Creosote ™™- 


■5 

•14 
'0 


CPS 
CSS 

CEM 
CLX 
4     CHM 


38 

■36 

36 


CPB 
MCF 
CRF 


er/BuT 

I8L 

BA/BCN/ 

BTA/ 

BVA 
BAI/BTC 
lAL/BAN/ 

BAS/ 

BAT 
lAM/BAM' 

BTL/ 

BUA 

BTN/iei 


6FI 


BAD/ 
BTR/ 
BFA 


CLC 


'0 

CSA       1 

36 

CHI 

20 

43 

CSV 

21 

ccw    1 

CHL/MCA 


CNO'CNP 


CTM/ 

crof 

CRN 


COT 


Table  I— Alphabetical  List  of  Codes— 
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Chemcal  name 


Crescts.. 


Oesylate  spent  caustic 

Cresykc  acid 

Cresylic  acid  tar ~ 

CfOtoriaMehyde — 

Currene 

Cyctcal^ihalK  ream*- -.. 

CycioiKnarw 

Cvctohexane  OMdatiow  prod- 

uet  acid  iMlar. 

Cydolwianal 

C^lot»«arxine  

Cyctohoxanone.       OfCtatm*- 

and  mulura 
C<clohe«ylamine 


Styrene. 


Oetuena  mixtura 

Cymane 

Oecaldahyd* 

Dacana 

Oacene _ 

D«cyi  aL  iim — 

Decyl  alcohal 

Decyl  ber«er<e 


Dacetona  alcohol 

Oiammonium 

EDTA  sdulion 
Otiulylamne  .. 
Dtxityl  phihaiate 
D<riiorot>en2ene 


saR    ol    Zinc 


DKtilorodAuonimelhane 

l.t-OcMotoethana 

2.?-Oichloroe»yl  alhar 

2.2  -Oichloroaopropyl  ether.. 

Dichluromulhana ....... 

2.4-l>chlaraphenot 

DicNoropropane 


DcMoropropane.  Oichloropro- 

pene  mi>iuree 

l.3-t>criloroprDpene- - 

2.2-OichloropropKinic  acid 

Oicyclopenladana 

Die8>anolainina 

OKjinanolainne   salt   ol  2.4- 

DKNoropnenoiiyacetic  acid 

sokitniv 

^ethylamaia »».... — ».~. 

Dietliylbenzana 

Dvethylana  Qlycol 

Oethylena  gtycol  monobulyl 


Delhylena  glycol  monobuti^ 


Groi* 
No. 


Oia«i>lans  glycol  monoelhyl 


Dielhylene      glycol      mono- 

memyl  etner 
Dielhytane      glycol      mono- 

phanyl  ether 

Diethylenetnamine 

Dlet^ytethanolamlr>e - 

Di  (etnylhe<yl)pnihalate 

Oeltvyl  suMate 

D<9lyc«)yl  ether  ol 

A 

D'rKptyl  phthalale 

Di-n-ne>yl  ad«>ala 

Dusobutylamine 

Ovsobutyt  cvbrnfi 

Ovsobulylene 

Ouobulyl  kelona 

Onsodecyl  phthalale 

Onsononyl  adipate 

OMonortyl  phthalale 

Onsooctyi  phthalata 

Dascpropanolamine   

Osopropylansne 

Dusopropyl  benzene 

Osopropyl  naphthalana.. 

Owneihyl  acelamide 

Dimethyl  adipata 


21 

S 

21 

•^^ 
'•■9 

32 
31 
31 
•4 

20 

18 

•18 

7 

30 

32 
19 
31 
30 
14 
20 
32 
43 
20 
43 

7 
34 

36 


36 
36 
41 
36 
36 
21 
36 


_,^        Relalad 
eoSb  *** 


CRS 

CSC 

CRy 
CRX 
CTA 
CUM 

OIX 


CHN 
CCM 
CYX 

CHA 

CS8 

CUP 

DOC 
DCE 
OAT 

D6Z 
DTS 
OAA 
DS7 

DBA 

DPA 


OCF 

OCH 

DEE 

DO 

DCM 

OCP 

DPX 


DMX 

DPS 
OCN 
DPT 
OEA 
OZZ 


DEN 
DEB 
DEG 
DME 

OEM 

OGE 
DGM 


CRL/CSl/ 
CSO 


7 
32 
40 
40 

34 

40 

40 

40 


7  OET 

8  I  DAE 
"34  ' 

34  I  DSU 
41     BOE 

34  I  OOHP 
•34  t 

•7  oeu 

20  lOBC 
30  ,  06L 
18  {  OIK 
34     DID 

•34 
34  I  DIN 
34  DIO 
8 
7 
32 
32 
10 

•34 


DIP 
DIA 


OAC 


OA/DAl 


lAI/DAR 

ISA/ DAN 


DBM/ 
D80/ 

oep 


DPB/DPP' 
DPC/ 
OPt 


OPF/OPU 


BPA 
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Table  I— Alphabetical  List  of  Codes- 
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Donettiylamine 


Onwthyl  irTMnonum-2.4-<Jich- 
kxophenoxyacetate      solu- 
tion 
Dimelhylcyclicsiloxane  hy*o- 

lyzale 
N.N  DvnethytcyclotieKytamne .. 

Dimelhyfelhanotamioe 

DtmethyMofmamide  

Dimethyl  turan       

Dimethyl  glulaiate  

Dimethyl  hydrogen  photpMe . 

2.2  Dimethytoctanoic  acid.... 

Oimelfiyt  phttialate 

Dimethyl  potysiloiane 

2.2-Oimethylpropane- 1 .3-dnt 

Dimethyl  succmale 

Dinonyl  phlhalate 

Dnclyi  phthalaie 

l.4D.o««no 

Oipentene 

Diphenyl.  Diphotiyt  oxide 

D<>herytmelhane     dusocyan- 

ate 
Diphenyt      oxide.       Biphenyt 

plienyt  eltwf  mintufe 

Oi-n-Piopytamme  

O^iropytene  glycol      

Dsxopytene     glycol     dlben- 

zoale 
Distillates.       flashed      teed 

stocks 

Distiltates.  straight  run 

Dwndecyl  phttulaW 

Dodacane _ 

Dodecanol 

Doceceoe  

DortecylarTHne.     Telradecyla- 

mr>e  mulure. 

OodecytMimne 

Dodecyl  diphenyl  wide  disul- 

fonate  solution 

Dodecyl  methacrytate 

Dodecyl.  Panladecyl  methac- 
rytate 

EpK;hlorohydnn 

Epony  ream _ _ 

Ethane 

Ettianolamine 

Ethoiyialed    alcohola.    C11- 

C15 


Ethony  tnglycol 

Ethyl  acetate 

Ethyl  acetoacetale 

Ethyl  acrytale 

Ethyl  alcohol 

Ethylarmne  

Ethylamine  Solution 

Ethyl  benzene 

Ethyl  txjtanol 

N  Ethyt-n-butylatmne 

Ethyl  tXJtyrate 

Ethyl  chloride 

N'Ettiyl  cyclohenlainine 

F**-.    ,.«  ,.  

:_'... i.o>iv  ciMuiuMjiunn 

Ethylerw  cyanohydiin 

Ethylenediamine 

Ethylerw  dibromide 

Ethylene  dichkxide 

Ethylene  glycol 

Ethylene     glycol     monobutyl 

ether 
Ethylene     glycol     monobutyl 

ether  acetate 
Ethylene      glycol      monettiyt 

ether 
Elfiylene      glycol      moneltity 

ether  acetate 
Ethylene  glycol  monisopropyl 

ether 
Ethylerw   glycol   monomethyl 

ether  / 

Ethylene  glycol  phenyl  ether. ..> 


4 


3|  OFF 

Dsn 

OOP 


DOB 
DOS 


EPC 


OTH 


EME 


EMX 


Table  I— Alphabetical  List  of  Cooes- 
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Chemcal  name 


Propytene 


Ethylene  o«ide  .. 
Ethyleiw     oxide 
oxide  mnture. 
Ethyler>e.  Vinyl  acetate  copol- 
ymer emulsion. 

Ethyl  ether 

Elhylhexaldehyde - 

2Ethylhexar>ol 

2-Ethythaxano«  acid 

JEthylhexyl  acrytale  

2Ethyl  hexylamine 

Ethyl  hexyl  tallate 

EttMene  nortx>mene 

Ethyl  methacrylate 

2-Ethyl-6-methyl-N-(1-tnothyl- 
2iTiethoxyethyl)aniline 

Ettiyl  propionate 

2-Ethy«-3-propylacratain 

Fatty  acid  amides 

Formaldehyde.  Mettianol  mix- 
tures 

Formaldehyde  solution 

Formamide 

Formic  acid 

Furfural 

Furturyl  alcohol 

Gas  oil,  cradied 

Gasolirw  blending  stock,  al- 
kylates. 
Gasoline  blending  stock,  re- 
formates. 
Gasolines: 

Automotive     (not     over 
423   grams    lead   per 
gal) 
Aviation   (not  o>/er  486 
grams  lead  per  gal). 

Casinghead  (natural) 

PolyiT>er 

Straight  run 

GkjtaraMetiyde  solution 

Glycenrw 

Glyceryl  triacetate 

(jfycidyl    ester    ol    Versatic 
acid 

Glycol  diacetale 

Glycols.     Resins,    and    Sol- 
vents mixture. 

Glyoxal  solutiona 

Heptane 

n-Heptanoic  add 

Meptanol 

i-Heptene 

Herbicide  (C15-H22-N02-C1) 
Hexamett>ylenediamine   soki- 
ton 

Hexamethyleneletramlne 

Hexamettiylenimme 


Group 
No. 


Hexanol 

Hexene 

Hexylene  gtycol 

Hydrochlonc  acid 

Hydrochloric  acid.  spent 

HydrolluroiC  acid 

Hydrotluorosilicic  acid 

Hydr<}gen  peroxide  sokjtiorit.. 


2Hydroxyethyl  acrylate 

Industnal  waste  (contammig 
OmethytdisuHied.  Methyl 
mercaplan.  ar>d  Methomyl). 

Isophorone 

isoprene - 

Jet  fuels: 

JP-1 

JP-3 

JP-4 

JP-5 

Kaolm  ctay  shifty 

Kerosene 

Ketone  residue 

Kratt  black  Ikjuor 

Latex  liquKJ  synthetic 

Ligmn  liquor 

Magnesium  chlonde  solution.. 
Magnesium  nor^  phenol  sul- 
lide. 


■0 
•16 

•43 

41 
19 
20 

4 
14 

7 

34 

>30 

14 

9 

•34 

»19 

33 

M9 

19 
•10 
4 
19 
33 
33 
33 

33 


33 


Chns 
code 


EOX 
EPM 


EET 

EHA 
EHX 

EAI 

EHM 

EHT 

ENS 

ETM 

EEM 

EPH 
EPA 


FMS 
FAM 
FMA 
FFA 
FAL 
GDC 
GAK 

GRF 


GAT 


GAV 

GCS 
GPL 
GSR 
GTA 
GCR 


Retated 
Chns 
codes 


4 

•20 

30 

33 

•7 

•7 

7 
31 
20 
30 
20 

1 
•1 

1 

1 
'0 


=  0(2) 
•32 


MB 
30 

33 
33 
33 
33 
43 
33 

•18 
•5 
43 
43 

••■0 
33 


19  GOS 
31  HPT 
HEP 


HTN 
HTE 

HMT 
HMI 
HXA 
HXN 
HXE 
HXG 
HCL 
HCS 
HFA 
NFS 


HAI 
INW 


IPH 
IPR 

JPO 
JPT 
JPF 
JPV 

KRS 


LLS 


HMD 


IHA/HXA 


HPN/ 
HPS/ 
HPO 


Table  I— Alphabetical  List  of  Codes— 
Continued 


Chemical  name 


Maleic  anhydride 

Maleic  anhydride  copolymer ... 

Mesityl  oxide 

Methacrylic  acid 

Methacrylonitrile , 

Methane 

Methoxy  tnglycol 

Methyl  acetate 

Methyl  acetoacetale 

Methyl  acetylene,  Propadiene 

mixture 

Methyl  acrylate 

Methyl  alcohol - 

Methylamirw 

Methylamine  solutkins 

Methyl  amyl  acetate 

Methyl  amyl  ak^otiol 

Methyl  bromide 

Methyl  ten-butyl  ether 

3-Methyl  butyraldehyde 

Methyl  butyrate 

Methyl  chtohde 

4,4  Methylenediamirw. 

plus  o-Dichiorobenzene. 

2-Methyl*-«thyl  aniline 

Methyl  ethyl  ketone 

2-Methyl-5-ethyl  pyridine 

Methyl  forrtial 

Methyl  formate 

Mett>yl  heptyl  ketone 

2-Methyl-1-2-hydroxy-3- 

butyne. 

Methyl  isoamyl  ketone 

Methyl  isobutyl  caibinol 

Methyl  isobutyl  ketone 

Methyl  methacrylate 

Methyl  naphthalene 

Methylolureas 

Methyl  pyridine 


Group 
No. 


Chns 
code 


N-Methyl  pyrrolidone 

alpha-Methyl  styrene 

Mineral  spirits 

Molasses 

Monochlorodifhjoromethane .... 

Morpfraline 

Motor    tuel    antiknock    com- 
pounds    containing     lead 
alkyls 
Naphtha: 

Coal  tar 

Oacking  Iractnn 

Petroleum 

Solvent 

Stoddard  solvent 

Varnish     makers'     and 
painters' 

Naphthalene  (monen) 

Naphttienic  aod 

Nitric  acid  (70  pet  or  less) 

Nitric  acid  (greater  ttian  70 
pet). 

NItiobenzene 

o-Nitrochlorobenzene 

Nitroethane 

o-Nitrophenol  (molten) 

Nitropropane 

Nitropropane,        Nitroetfune 

mixture. 
Nitrotoluene 


Nonane .- 

Nonene 

Nonyl  alcohol 

Nonyl  phenol 

Itonyl  phenol  (ethoxylated) 

Nonyl  phenol  sulfide  sohition. 

l-Octadecene 

Octadecenoamide 

Octane 

Octene 

Octf\  alcohol 

Octyl  aWehyde 

Octyi  epoxytallale 

Octyl  nitrates 

Octyl  phenol 

Oils: 

Clarified 


11 
33 

M8 
4 

•15 
31 
40 
34 
34 
30 

14 

20 

7 

7 

34 

20 

36 

'41 

19 

•34 

36 

•9 

9 
18 

9 

41 

•34 

IB 

20 

18 
20 
18 
14 
32 
19 
9 


MLA 

MSO 
MAO 
MET 
MTH 
MTG 
MTT 

MAP 


MAL 
MTA 
MSZ 
MAC 
MAA 
MTB 
MBF 

MBU 
MTC 

Mob 

MEN 
MEK 
MEP 
MTF 
MFM 
MHK 
MHB 


MC 

MIK 

MNA 
MUS 


MPY 
MSR 

MNS 

MCF 
MPL 
MFA 


Related 
Chns 
codes 


MPE/ 
MPF/ 
MPR 


33 

NCT 

33 

33 

PTN 

33 

NSV 

33 

NSS 

33 

NVM 

32 

NTM 

4 

NTI 

3 

NCD 

'0 

42 

NTS 

42 

CNO 

42 

NTE 

'0 

NTP 

42 

NPM 

42 

NNM 

42 

NIT 

31 

NAN 

30 

NON 

20 

NN 

21 

NNP 

40 

33 

30 

10 

31 

OAN 

30 

OTE 

20 

OTA 

19 

34 

OET 

■34 

21 
33 

OCF 

NAC 


CNP 


NIP/NPM 
NPN/NPP 


NIE/NTT/ 
NTR 


NNE 


NPS 


lOO 


lOA 
IOC 
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Table  I— Alphabetical  List  of  Cooes— 
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MscrManroiA  Oi*s   nckMlng: 

AbMxpton 

AJi|<»>a»c  

Afomaitt  ($  pet  or  IMS 
Benzene) 

Coal  tar 

Heartcu*  i»sMM».- 

L*isee<t _ _. 

Lutmcakng 

Wmera) _ 

Mmrrai  letf _.! 

Mcxc"    - _ 

Nt  dtslool ...^ _..-. 

CitiCK;a  -.... 

Pc^tratnt. _ 

Mange _ 

Rism  

Rtstfious  petrataun 

Ros»n _ 

Sea!       

SoacKlock 

Soerm  _ 

Spindle 

Spray 

TaB  , 

Tan.  ia«y  aod 

Tanrj-f  3  _...< 

Tjrvi  

Turtme  ..._ .„ 

While  (mnerall 

Oeic  acO    

CeuTK  

CayjDiyUited     (■lyt     pTMnal 

lonnafdenyae 
PcniacfUoroeinant 

Ptoiadtf  ano*         

1  3,  Pvntdd-er*      

Pi;r'ia€tKlenehe«ar«ne.    T»- 

lraei»yien*pentan«ne    mn- 

lure 

Penunt  

1-Pentent  

Per<ie'«.    MiscelianaoM  i«y- 

drocartion  mntura. 

3-P«fnieoeoiinie        _ 

Pcnryi  aWcnydfc     

P«>'c»)tc*oetf.ylef<e    

PtIfO'atjnl  ', . .,.     , 

Ptienol     

Pnospnonc  ao*. 

Pnospftwos _ __ _  . 


33  <OON 
33  'OOO 
33  OTW 
33  lOTO 
33  !OfR 
33  OFV 
33     OSX 

I 

33  lOAS 
33  I 

33  ' 

1 
33  j  OCT 
33  I 

33  iOlS 
33  jOLB 
33  IqWN 
33  iOMS 
33  OWT 
33  IO»» 
34 

33     OPT 
33  :0(4G 
33  iOHS 
33  i 
33  |ORN 

34 

33 

33 

33 

34 
•34 

33 

34 

33 

33 
4 

-0 
•33 


X 
20 
30 
•7 


OSP 
080 
OSY 

on 
OT^ 
OTB 

Ola 

OlM 


pce 

POC 

POt         IPOW 

PEP 


3t  > 
30<PTE 

••301 


P»|T 


37 
19  ! 

36  I  PER 

33  ;i»TL 

21  ^P»«» 

1'  ,  PAC 

•o; 


IPT'PT* 


Table  I— Alphabetical  List  of  Cooes— 
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PPW' 

ppfl/ 
ppp 


Crl6fl1£9l  nAfflt 

Group  I    Chna 
No         coda 

Relaled 
cms 
coda* 

Ptilhat^:  anhy<*Kte  (molten) 

1 1  !  PAN 

Pmeoe 

30l 

Pdyalkertyi     succnc    anny- 

•33] 

j 

PotytHitadieoe.    hydroxy!    ter- 

•20 i 

minated 

PolyUitene                

30 

PIB 

*34 

Polyethylone  glycols 

40 

Polyettiylene  potyammes 

7 

PEB 

12  iPPI 

«ocyanate 

•34 

PoMiropylcne 

30 

PIP 

Polypropyleoe   glycol   nie«>yl 

40 

PGM 

etner 

Po^p'Opylene  glycols 

40 

PGC 

PolyvinylbenivltfKnetnyl     am- 

43 

PVB 

monum  ctMnde  sohiaoa 

Propar^e     

31 

PRP 

Propanolaniine _ 

8 

MPA/PLA/ 

PRM 

PropnnaMetiyde  

19 

PAD 

PropionK  acid 

4 

PNA 

Propionic  annydride 

t1 

PAH 

37 

PON 

Propyl  acetala 

34 

lAC/PAT 

Propyl  alcoho* 

20 

IPA/PAL 

Propylamine 

7 

IPO/IPP/ 

PSA 

Propylene 

30 

PPl 

30 

PBP 

Propylene  glycol 

•20 

PPG 

Propi©f>e  oude 

16 

POX 

Propylene  teiramec 

30 

PTT 

Propyl  ether 

41 

PIMM 

IPE 

Pseudtxumana. „...„„„..„„.. 

32 

TME 

P>Tidena — 

9 

PAD 

Hum  

•20 

SafcylaldehyjiB , 

•19 

SAL 

Sewage  shidge 

43 

Sodun  borohydnde.  Sodum 

S 

sex 

S8H/S8I 

tiydronde  solution 

Sodiuni  ctrtionale  soluiiona 

5 

So<tum  chtorale  solution 

•IQ 

soo 

SOC 

SodMn  cyanide  solution  

5 

scs 

SCN 

So<»um  dKhromate  solulnn 

•to 

sot 

sen 

Sodium  dmettv  naphthalene 

»34 

SuUonale  soiiitioa 

Sakum  hydrosultide  solution 

5 

SHR 

SodK«n  hypochlonis  soMnn 

5 

SHP 

SHC 

Sodium  2-mercaptatianzoltw- 

•5 

SMB 

, 

zol  sohiaon 

Sodium  Polyacryiate  sokiaon  . 

>43 

ScdHjm  saN  o<  Feme  hydroi- 

•43 

STA 

cetic  acid  solution 

Sodum  sikcate  soiutvn 

•43 

SSC 

Sochim   sulhde    nyorosuMide 

•  '0 

SSH/SSI/ 

solution 

SSJ 

Sodkim  thiocyanaie  solulion  ... 

•to 

STS 

SCY 

SorDKol  sduaons 

20 

S8T 

Sieanc  acid 

4 

SRA 

Styrene        ^ 

30 

STY 

SuMolane 

39  'SFl 

SuMur  (ffloHMH 

'  0  ;  SXX 

SiMuK  acid 

•2  !  SFA 

SuNunc  acxL  apant 

2 

SAC 

Ta*>w _ 

34 

TLO 

Tallow  (atty  sod _ 

•34 

Tallow  fa:ty  alcohol 

20 

TFA 

37 
36 

TEC 

Tetradecand _ 

20 

TTN 

Tetradecene   

32 

40 

TTD 
TOB 

TTQ 

Tetiat-thvlene  glycol 

Tcvaeth>l«^epenianiine 

7 

TTP 

Tetrahydioluran 

4t 

THF 

Telrahydion^jhthalene 

32 

THN 

Teirasodwm  salt  o4  EOTA  so- 

43 

lution 

TitWMim  (eirachionde 

•2 

TTT 

Toluene                 

32 

TfM 

Toluenedanwie      

9  ITOA 

Toluene  dMOCyanala .-.     

12     TOI 

o-Tol«dme _.     

9    TU 

34                   ! 

Tnbutyi  phosphate 

34I 

TBP 

Table  I— Alphabetical  List  of  Cooes— 
Continued 


Otamicai  nama 


1 .2.4-Tnchlorotoonzene 

l.t.t-Tnctiloroetliane 

1 . 1 .2  Tnchloroelhano. 

Tnchloroelhyfene  

1 .2.3-Tnchloropropane 

l.1.2-Tnchloro-l.2.2- 

tnfiuoroethana. 

Tridecane 

Tndecanoi 

Tndecene  

Tndecylbeniene 

Tnetttanolainna ~ 

Tnettiylaiisne 

Tnethyl  benzene 

Tnothylene  glycol 

Tnethylene  glycol  ettnr  mn 

lure 
Tnethylene  glycol  attwr  mm 

ture 

Tnethytenelelramme...- 

Tnethyl  phosphate 

Tnethyl  phospiMa 

Tfusooctyl 

T 

Tnsopropanolainne    saN    ol 

2.4.0ichloro-pl>erK>i<y 

acetic  acid  solution. 
Tnmethyl  benzene 


2.2,4-Tnmett)yl     pentanediol- 

1,3-dKot>utyralo 
2.2.4  Tnmethyl  3-pentano»-1- 

l-<sotxityraie. 

Tnpropytona 

Tnpropylene  glycal 

Tnsodwm  nilnlotnacattM 

Turpentvie 

Undecanol... - 

Urxteceno 

UrxlecyNMtuene 

Urea.  Ammomum  mtrate  ao- 
hjbon  (contamng  Ammo- 
nia) 

Urea.  Ammonium  nilrate  so- 
lution (not  contammg  Am- 
monia) 

vaieraidehyde 

Vanillin 

Vmyl 

Vinvi  acetate.  Hjmarate  co- 
polymar 

Vmyl 

Vinyl 

Vmylidane  cNonde. 

Vmyl  neodecanate . 

Vmyl  toluene 

Waxes; 

Camauba 

ParaHm 

Xylene 


Group 
No 


36 
36 
36 
'36 
•36 
36 

34 
20 
30 
32 
8 
7 
32 
40 
40 

40 

7 

34 

'34 

34 

•8 

■43 


32 


34 

34 

30 
40 
•34 
30 
20 
30 


CMS 
code 


TCB 
TCE 
TCM 
TCL 
TCN 


TON 
TOC 

TEA 
TEN 
TEB 
TEG 


TET 


TPI 


TIP 
TSA 


Related 
Chris 
codes 


TGC 

TPT 
UNO 
HOC 

32  uoe 

6  UAS 


Zmc   bromda.   cakaum   bro- 


43 


•  19 
•5 
13 
34 

35 

•  13 
35 
13 
13 

■34 

■31 

32 


43 


ANU 


VAK 
VBL 
VAM 


VCM 

VEE 

VCI 

VNO 

VNT 

WCA 

WPF 


TMD/ 
TME/ 
TMB 


IVA/VAL 


XLM/ 
XLO' 
XLP 


•  New  addrtion  to  46  CFfl  Pan  150 

'  Because  ol  very  high  reactivity  or  unusual  condrtions  ol 
carnage  or  potential  compaiibility  problems,  this  product  is 
not  assigned  to  a  specilic  group  in  the  Compatibilily  Chan 
For  additional  compatibility  miormation.  contact  Ccmmandant 
(G-MTH-3).  US  Coast  Gu«d.  2100  Second  Slieet.  SW, 
Washington.  DC  20593  Telephone  (20?)  42b-l577 

'  See  Appendix  I— Exceptions  to  ttie  Chan 

9.  By  revising  Table  II  tu  read  as     . 
follows: 

Table  II — Grouping  of  Cargoes 

0.  Unassi^iwcJ  Cargoes 
Acetone  cyanohydrin  *(2) 
Alkyl  benzene  sulfonic  acid  *(1  2) 
Bcnzenesulfonyl  chloride  *(2) 
gamma-Bulyrolactone  *(2) 
Chlorine  (1) 
Chlorosulfonic  acid  (1) 
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Dimethyl  dminonium-2.4- 

dichluraphenoxyacetaie  solution  *(2) 
Rlhylene  oxidce  (1) 
2-Hydroxyefhyl  acrylafe  *|2) 
Magnesium  chloride  solution  '(2) 
Motor  fuel  antiknock  compounds 

containing  Lead  alkyls  (1) 
Nitric  acid  (greater  than  70 pet.)  (1) 
o-Nitrophenol  (molten)  *(2) 
Oleum  (1 2) 
Phosphorus  (1) 
Sodium  chlorate  solution  '(2) 
Sodium  dichromate  solution  *(2) 
Sodium  sulfide.  hydros«lfid«  solution  *(1) 
Sodium  thiocyanate  solution  *(2) 
Sulfur  (molten)  (1) 

1.  Non-Oxidizing  Mineral  Acids 
Hydrochloric  acid 
Hydrochloric  acid,  spent  ' 
Hydrofluoric  acid 
Hydrofluorosilicic  acid 
Phosphoric  acid 

2.  Sulfuric  Acids 
Sulfuric  acid 
Sulfuric  acid,  spent  (2) 
Titanium  tetrachloride 

3.  Nitric  Acid 
Nitric  acid  (70  pet.  or  l^s) 

4.  Organic  Acids 
Acetic  acid 
Acrylic  acid  (2) 
Butyric  acid 

Cashew  nut  shell  oil  (untreated) 
Chloroacetic  acid  solution  * 
Cyclohexane  oxidation  product  acid 

water* 
2.2-D)chIoropropionic  acid 
2.2-Dimethyloctanoic  acid 
2-Ethylhexanoic  acic 
Formic  acid 
n-Heptanoic  acid 
Methacrylic  acid 
Naphthenic  acid 
Oleic  acid 
Propionic  acid 
Stearic  acid 

5.  Caustics 

Ammonium  sulfide  solution  * 

Caustic  potash  solution  (2) 

Caustic  soda  solution  (2) 

Cresylate  spent  caustiq 

Kraft  black  liquor  * 

Sodium  borohydride.  Sodium  hydroxide 

solution 
Sodium  carbonate  solutions 
Sodium  cyanide  solution 
Sodium  hydrosulfide  solution 
Sodium  hypochlorite  solution 
Sodium  2-mercaptobenzothiazol  solution 
Vanillin  black  liquor  * 

6.  Ammonia 
Ammonia,  anhydrous 
Ammonium  hydroxide  (28  pet.  or  less 

Ammonia) 
Ammonium  nitrate.  Urea  solution 

(containing  Ammonia) 
Urea,  Ammonium  nitrate  solution 

(containing  Ammonia) 

7.  Aliphatic  Amines 
N-Aminoethylpipcrazii|e  * 
Butylamine 
Cyclohexylamine 
Dibutylamine 
Diethylamine 
Diethylenetriamine 
Diisobutylamine 


Uiisopropylamine 

Dimethylamine 

N.N-Dimethylcyclohexylamine 

Di-n-propylamine 

Dodecylamine.  Tetradecylamine  mixture 

(2) 
Ethylamine 
Ethylamine  solution  * 
N-Ethyl-n-butylamine 
N-Ethyl  cyclohexylamine  * 
Ethylenediamine  (2) 
2-Ethyl  hexylamine 
Hexamethylenediamine  solution  * 
Hexamethylenetetramine  * 
Hexamethylenimine 
Methylamine 
Methylamine  solutions 
Morpholine 
Pentaethylenehexamine, 

Tetraethylenepentamine  mixture* 
Polyethylene  polyamines 
Propylamine 
Tetraethylenepentamine 
Triethylamine 
Triethylenetetramine 

8.  Alkanolamines 
2-(2-Aminoethoxy)ethanol 
Aminoethylethanolamine 
Diethanolamine 
Diethylethanolainine 
Diisopropanolamine 
Dimethylethanolamine 
Ethanolamine 
Propanolamine 
Triethanolamine 
Triisopropanolamine* 

9.  Aromatic  Amines    . 
Aniline 
2-Ethyl-6-methyl-N-(l-methyl-2- 

methoxyethyljaniline 
4,4'-Methylenediamine,  plus  o- 

Dichlorobenzene* 
2-Methyl-6-ethyl  aniline 
2-Methyl-5-ethyl  pyridine 
Methyl  pyridine 
N-Methyl  pyrrolidone 
Pyridine 
Tohienediamine 
p-Toluidine 

10.  Amides 
Acrj'lamide  solution 
Dimethyl  acetaraide 
Dimethytfonnamide 
Formamide* 
Octadecenoamide 

11.  Organic  Anhydrides 
Acetic  anhydride 
Maleic  anhydride 
Phthalic  anhydride  (molten) 
Propionic  anhydride 

12.  Isocyonates 
Diphenylmethane  diisocyanate 
Polymethylene  polyphenyl  isocyanate 
Toluene  diisocyanate 

13.  Vinyl  Acetate 
Vinyl  acetate 
Vinyl  ethyl  ether* 
Vinyl  neodecanate 
Vinyl  toluene 

14.  Acrylates 
Butyl  acrylate 
Butyl  methacrylate 

Butyl  methacrylate.  Decyl  methacrylate, 

Cetyl  eicosyl  methacrylate  mixture 
Cetyl  eicosyl  methacrylate* 
Decyl  acrylate 


Dodecyl  methacrylate* 

Dodecyl,  Pentadecyl  methacrylate 

Ethyl  acrylate 

2-Elhylhexyl  acrylate 

Ethyl  methacrylate 

Methyl  acrylate 

Methyl  methacrylate 

15.  Substituted  Allyls 
Acrylonitrile  (2) 
Allyl  alcohol  (2) 
Allyl  chloride 
Dichloropropane,  1,3-Dichloropropene 

mixtures 
1,3-Dichloropropene 
Methacrylonitrile' 

16.  Alkyhne  Oxides 
Butylene  oxide 

Ethylene  oxide.  Propylene  oxide  mixture 
Propylene  oxide 

17.  Epichlorohydrin 
Epichlorohydrin 

18.  Ketones 
Acetone 
Acetophenone 
Amyl  methyl  ketone' 
Butyl  heptyl  ketone 
Camphor  oil 
Cyclohexanone 

Cyclohexanone,  Cyclohexanol  mixture*  (2) 

Diisobutyl  ketone 

Epoxy  resin 

Ketone  residue* 

Isophorone  (2) 

Mesityl  oxide  (2) 

Methyl  ethyl  ketone 

Methyl  heptyl  ketone 

Methyl  isoamyl  ketone 

Methyl  isobutyl  ketone 

19.  Aldehydes 
Acetaldehyde 
Acrolein  (2) 
Butyraldehyde 
Crotonaldehyde  (2) 
Decaldehyde 
Ethylhexaldehyde 
2-Ethyl-3-propylacroJeiB  (2) 
Formaldehyde,  Methanol  mixtures  (2 
Formaldehyde  solution 

Furfural 

Glutaraldehyde  solution 
Glyoxal  solutions 
3-Methyl  butyraldehyde 
Methylolureas 
Octyl  aldehyde 
Pentyl  aldehyde 
Propionaldehyde 
Salicylaldehyde  * 
Valeraldehyde  * 

20.  Alcohols,  Glycols  » 
Alcohols  (mixed) 

Amly  alcohol 

Behenyl  alcohol 

Butyl  alcohol 

1,3-Butylene  glycol  (2) 

Choline  chloride  solutions 

Cyclohexanol 

Decyl  alcohol 

Diace'.'ie  alcohol 

Diisobutyl  carbinol 

2.2-Dimethylpropane-1.3-diol 

Dodecanol 

Ethoxylated  alcohols.  Cll-ClS 

Ethyl  alcohol 

Ethyl  butanol 

Ethylene  chlorohydrin 
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Ethylene  cyanohydrin 

Ethylene  glycol 

2Eihylhexanol 

Furfuryl  alcohol 

Glycerine 

Heptanol 

llexiinol 

Hexylene  glycol 

Methyl  alcohol 

Methyl  amyl  alcohol 

2-Meihyl-2-hydroxy-3-bulyne 

Methyl  isobulyl  carbinol 

Molasses 

Nonyl  alcohol 

Octyl  alcohol 

Pentadecanol 

Poiybutadiene.  hydroxyl  terminated 

Propyl  alcohol 

Propylene  glycol 

Rum 

Sorbitol  solutions 

Tallow  fatty  alcohol 

Tetradecanol 

Tridecanol 

Undecanol 

21.  Phenols.  Cresols 
Benzyl  alcohol  ' 
Carbolic  oil 
Creosote 
Cresols 
Cresylic  acid 
Cresylic  acid  tar  * 
2.4-Dichlorophenol 
Nonyl  phenol 
Octyl  phenol  * 
Phenol 

22.  Caprolactam  Solutions 
Caprolactam  solution 

23-29.  Unassigned 
.TO.  Olefins 

Amylene  * 

Butadiene 

Butadiene.  Butene  mixturc^8  (conl. 
Acetylenes)  * 

Butene 

Butylene 

Cyclopentadiene  polymers 

Cyclopentadiene.  Styrene.  Benzene  mixture 

Decene 

Dicyclopentadienc 

Diisobutylenc 

Dipentene 

Docccene 

Ethylene 

Ethylidene  norbomtne  (2) 

1-Heptene 

Hexene 

Isoprene 

Isoprene  rafRnatc  * 

Methyl  acetylene.  Propadiene  mixture 

alpha-Methyl  styrene 

Nonene 

1-Octadecene 

Octene 

1.3-Pentadiene 

1-Pentene 

Pentene.  Miscellaneous  ''ydrocarlion 
mixture  *  (2) 

Pinene 

Polybutene 

Polypropylene 

Propylene 

Propylene  butylene  polymer 

Propylene  tetramer 

Styrene 

Tetradecene 


Tridecene 
Tripropylene 
Turpentine 
Undecene 

31.  Paraffins 
Butane 

Cycloaliphatic  resins 
Cyclohexane 
Decane 
Oodecane 

Ethane 
Heptane 
Hexane 
Methane 
Nonane 
Octane 
Pentane 
Propane 
Waxes: 
Paramn* 

32.  Aromatic  Hydrocarbons 
Benzene 

Benzene,  Mydrocarbon  mixture  (10  pet. 

Benzene  or  more)' 
Benzene.  Toluene,  Xylene  mixture 
Cumene 
Cymene 
Decyl  benzene 
Dicthylbenzene 
Diisopropyl  benzene 
Diisopropyl  naphthalene 
Dodecylbenzcne 
Ethyl  benzene 
Industrial  waste  (containing 

Dimethyldisulfide.  Methyl  mcrcaptan, 

and  Methomyl)' 
Methyl  naphthalene 
Naphthalene  (molten) 
Pseudocumene 
Tetradecy  Ibenzene 
Tetrahydronaphthalene 
Toluene 

Tridecylbenzene 
Triethyl  benzene 
Trimethyl  benzene 
Undecylbenzene 
Xylene 

33.  Miscellaneous  Hydrocarbon  Afix tares 
Asphalt 

Asphalt  blending  stocks,  roofers  flux 
Asphalt  blending  stocks,  straight  run 

residue 
Calcuim  sulfonate.  Calcium  carbonate. 

Hydrocarbon  solvent  mixture' 
Carbon  black  base 
Diphenyl,  Diphenyl  oxide 
Distillates,  flashed  feed  stocks 
Distillates,  straight  run 
Fatty  acid  amides 
Fuel  oils:  ' 

No.  1 

No.  1-D 

No.  2 

No.  2-D 

No.  4 

No.S 

No.  6 
Gas  oil,  cracked 

Gasoline  blending  stock,  alkylates 
Gasoline  blending  stock,  reformates 
'  Gasolines: 

Automotive  (not  over  4.23  grams  lead  per 

gal.) 

Aviation  (not  over  4.86  grams  lead  per 

gal.) 
Casinghead  (natural) 


Polymer 

Straight  run 
Glycols,  Resins,  and  Solvents  mixture 
Herbicide  (Cl!>-H22-N02-CI) 
Jet  Fuels: 

|P-1 

IP-5 

Kerosene 

Magnesium  nonyl  phenol  sulfide 
Maleic  anhydride  copolymer 
Mineral  spirits 
Miscellaneous  oils,  including: 

Absorption 

Aliphatic 

Aromatic  (5  pet.  or  less  Benzene) 

Coal  Tar 

Heartcut  distillate 

i.inseed 

Lubricating 

Mineral 

Mineral  seal 

Motor 

Neatsfoot 

Penetrating 

Range 

Resin 
Miscellaneous  oils,  including: 

Resinous  petroleum 

Rosin 

Sperm 

Spindle 

Spray 

Tanner's 

Turbine 

White  (mineral) 
Naphtha: 

Coal  tar 

Cracking  fraction  (2) 

Petroleum 

Solvent 

Stoddard  solvent 

Varnish  Makers'  and  Painters' 
Nonyl  phenol  sulfide  solution 
Oxyalkylated  alkyl  phenol  formaldehyde* 
Oils: 

Clarified 

Coal 

Crude 

Diesel 

Residual 

Road 

Transformer 
Petrolatum 

Polyalkenyl  succinic  anhydride  amine' 
34.  Esters 

Acetyl  tributyl  citrate 

Alykl  phthalates 

Amyl  acetate 

Amyl  tallate 

Butyl  acetate 

Butyl  benzyl  phthalale  ' 

Butyl  formate 

Dibutyl  phthalate 

Diethylene  glycol  monobutyl  ether  acetate 

Di-(ethylhexyl)phthalate' 

Diethyl  sulfate 

Diheptyl  phthalate 

Di-n-hexyl  adipale' 

Diisodecyl  phthalate 

Diisononyl  adipate* 

Diisononyl  phthalate 

Diisooctyl  phthalate 

Dimethyl  adipate' 
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Uimi'lhylcyclicsilox.iim  hydn3ly7..-«te' 

Dimethyl  glutarale' 

Dimethyl  hydrogen  phosphile'(2) 

Dimethyl  phlhalate 

Dimethyl  polysiloxane'  (^) 

Dimethyl  succinate* 

Dinonyl  phthalatc 

Dioctyl  phthalate 

Dipmpylenc  glycol  diben^oate 

Diundecyl  phthalate 

Edible  oils,  including: 

Babassu 

Castor 

Coconut 

Coconut,  methyl  ester 

Com 

Cotton  seed 

Cotton  seed  fatty  acid 

Fish 

Lard 

Olive 

Palm 

Peanut 

Rapeseed 

Rice  bran 

Safflower 

Soya  bean 

Sunflower  seed 

Tucum 

Vegetable 
Ethyl  acetate 
Ethyl  acetoacetate* 
Ethyl  biityrate* 
Ethylene  glycol  monobutyl  ether  acetate 
Ethylene  glycol  monobutyl  ether  acetate 
Ethyl  hcxyl  tallate 
Ethyl  propionate* 
Glyceryl  triacetate 
Glycidyl  ester  of  Versatic  acid 
Glycol  diacetate 
Methyl  acetate 
Methyl  acetoacetate 
Methyl  amyl  acetate 
Methyl  butyrate* 
Methyl  formate* 
Miscellaneous  oils,  including: 

Oiticica 
Miscellaneous  oils,  including: 

Seal 

Soapstock 

Tall 

Tall,  fatty  acid* 

Tung 
Octyl  epoxytallate 
Octyl  nitrates*  (2) 

Polydimethylsiloxane* 

Polymethytlsiloxane* 

Propyl  acetate 
Sodi  jni  dimethyl  naphthalene  sulfonate 

solution  (2) 
Tallow 

Tallow  fatty  acid  (21 
Triarylphosphate 
Tributyl  phosphate 
Tridccane 
Triethyl  phosphate 
Trielhyl  phosphite  *  (2) 
Triisooctyl  trimellitatc  [2] 
2.2.4-Trimethyl  penlaneci  iol-l,.J- 

diisobutyrate 
2.2,4-Trimethyl-3-pcntiin«)l-t-isobuiyr.Ue 
Trisodium  nitrilotriacetale  * 
Vinyl  acetate,  fumarate  ^opolym»>r 
Waxes: 
Carnauha 


35.  Vinyl  Halides 

Vinyl  chloride 

Vinylidene  chloride 
3t>.  Halo<ienaled  Hydrocarbons 

Benzyl  chloride  * 

Carbon  tetrachloride 

Chlorobenzene 

Chlorodifluoromethane 

Chloroform 

Chlorotoluene  * 

Dichloro  benzene 

Dichlorodifluoromethane 

1,1-Dichloroethane 

2,2'-Dichloroisopropyl  ether 

Dichloromethane 

Dichloropropane 

Ethyl  chloride 

Ethylene  dibromide 

Ethylene  dichloride 

Methyl  bromide 

Methly  chloride 

Monochlorodifluoromethane 

Pentachloroethane 

Pcrchloroethylene 

1,1.2,2-Tetrachloroethane 

1,2,4-Trichlorobenzene 

1,1,1-Trichloroethane 

t  ,1 ,2-Trichloroethane 

Trichloroethylene  (2) 

1,2,3-Trichloropropane  * 

l,l,2-Trichloro-l,2.2-trifluoroethane 

37.  Nitriles 
Acetonitrile 
Adiponitrile 
3-Pcntenenitrile 
Propionitrile 
Tallow  nitrile 

38.  Carbon  Disulfide 
Carbon  disulfide 

.39.  Sulfolane 
Sulfolane 

40.  Glycol  Ethers 
Diethylene  glycol 

Diethylene  glycol  monobutly  ether 
Diethylene  glycol  monoethyl  ether 
Diethylene  glycol  monomethly  ether 
Diethylene  glycol  monophenyl  ether 
Dipropylene  glycol 
Edible  oils,  including: 

Soybean  (cpoxidized) 
Ethoxy  triglycol 

Ethylene  glycol  monobutyl  ether 
Ethylene  glycol  monoethyl  ether 
Ethylene  glycol  monoisopropyl  elhi-r 
Ethylene  glycol  monomethly  ether 
Ethylene  glycol  Pht-nyl  ether 
Methoxy  triglycol 
Nonyl  phenol  (ethoxjiated) 
Polyethylene  glycols 
Polypropylene  glycol  methyl  etiier 
Polypropylene  glycols 
Tetraethylcne  glycol 
Triethylene  glycol 

1'riethylene  glycol  butyl  ether  mixture 
Irlethylene  glycol  ether  mixture 
Tripropy  lene  glycol 

41.  Fjhers 
Butyl  ether 

2.2 -Dichloroethy!  ether 

Digylcid>!  ethor  of  Bisphenol  A 

Dimethyl  furan  " 

1.4-Dioxane 

Diphenyl  oxide,  Biphenyl  phenyl  ether 

mixture  * 
Ethyl  ether 


Methyl-tert-butyl  ether  (2) 
Methyl  formal 
Propyl  ether 
Tetruhydrofuran 

42.  Nitrocompounds 
Chloronitrobenzene,  see  o- 

Nitrot;hlorobenzene 
Nitrobenzene 
o-Nitrochlorobenzene 
Nitroethane 
Nitropropane 

Nitropropane.  Nitroethane  mixture  * 
Nitrotoluene 

43.  Miscdianous  Water  Solutions 
Ammonium  nitrate.  Urea  solution  (not 

containing  Ammonia) 
Ammonium  polyphosphate  solution 
Ammonium  sulfate  solution 
Calcium  bromide  solution 
Calcium  chloride  solution  ^ 
Corn  syrup 
Dextrose  solution 

Diammbnium  salt  of  Zinc  EDTA  solution 
Dieth.inolamine  salt  of  2,4- 

Dir.hlorophenoxyacetic  acid  solution  * 
Dodecyl  diphenyl  oxide  disulfonate 

solution 
Ethylene.  Vinyl  acetate  copolymer 

emulsion  * 
Kaolin  clay  slurry 
I.,atex,  liquid  synthetic 
Lignin  liquor 
Polyvinylbenzyltrimethyl  ammonium 

chloride  solution 
Sewage  sludge 

Sodium  polyacrylate  solution  (2) 
Sodium  salt  of  Ferric 

hydroxyethylethylenediamine  triacetic 

acid  solution  * 
Sodium  silicate  solution  (2] 
Tetrasodium  salt  of  EDTA  solution 
Triisopropanolamine  salt  of  2,4- 

Dichlorophenoxy  acetic  acid  solution  * 
Urea.  Ammonium  nitrate  solution  (not 

containing  Ammonia) 
Zinc  bromide,  Calcium  bromide  solution 
(*)  New  addition  to  46  CFR  Part  1.50. 

(1)  Because  of  very  high  reactivity  or 
unusual  conditions  of  carriage  or  potential 
compatibility  problems,  this  product  is  not 
assigned  to  a  specific  group  in  the 
Compatibility  Chart.  For  additional 
compatibility  information,  contact 
Commandant  (G-MTH-3),  U.S.  Coast  Guard, 
2100  Second  Street,  SW..  Washington,  D.C. 
20593.  Telephone  (202)  426-1577. 

(2)  See  Appendix  I — Exceptions  to  the 
(Jhart 

10.  By  revising  Appendix  I,  to  read  as 
follows: 

Appendix  I — Exceptions  to  the  Chart 

.).  The  binary  combinations  listed  below 
have  been  tested  as  prescribed  in  Appendix 
ill  and  found  not  to  be  dangerously  reactive 
Ihese  combinations  are  exceptions  to  the 
Compatibility  Chart  (Figure  1)  and  may  be 
s'()wf'd  in  adj.icent  tanks. 


Member  ol  reactive  group 


Compat4)le  with 


Acetone  cyanohydrin  (0) )  Acetic  acid  (4) 

Acrylomlrle  (15) Tnethanolamine  (8) 

i,3-3y|yiele  glycol  (20) '  Morpholme  (7) 
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Uwnbar  ol  reaove  grow 

CanvalW*M#> 

Caistc  poa*.   SO  pel    or  '  EBV  »lco«ol  R« 

tew  IS) 

Wenv  aiconoi  (20^ 

w-Ociyl  aicorwl  (20) 

Ciuahc  soda  50  pet  or  lew 

Buryt  aicoriot  (20) 

(5» 

Mrt-BuHy   alcohol.   Methanol 

niHtea 

Oacyl  alcohol  (20r 

Dattiylene  glycol  (40) 

E«M  tfcohol  (201 

Elhylana  glycol  (20) 

EViylana    glycol.    Oelttvlene 

Elhy*  hnanoi  (Oclyl  alcohol) 

(20) 

Malhyl  alcohol  (?0) 

Nonvl  alcohol  120) 

Propyl  alcohol  (20) 

Propylene  glycol  (20i 

Oodecyl    vd     TMadacylB- 

JM  oM  (any  aod  (34) 

mne  mnluf*  (7). 

Bulyl  alcohol  (201 

Bulylae  glycol  (201. 

Craoaola  (2i) 

Dwihyloa  tfycoH40) 

EW  alcohol  (20) 

E«<yl»w  ^ycol  (20i 

Glycwin«(20) 

iKmonyl  alcohol  (201 

taophoran*  ()8i. 

(MMty  bmy)  ketone  (l« 
Me«i||l  ■ottMUl  iMlana  (««) 

kMMPPMMeMiiSX 

PMni  atoctigl  |2« 

Propylene  *yooi  (2« 

Cie>«n  lOl            -   -        

Haxan*  (3i| 

Methylene  chionde  (J6> 

SoUwic  acid  (2)     _ 

Coconi*  o«  (34) 

Coconut  oa  acKl  (34t. 

Pwtmota*y 

TaNo«(34) 

SuMwic  aod.  9a  pet  or  less 

Choca  Mhrte  greaae  laMow 

(2) 

(34) 

b.  The  binary  combinations  lislrd  below 
have  been  determined  to  be  dangerously 
reactive,  based  on  either  data  obtained  in  the 
literature  or  on  laboratory  testing  H-hich  has 
been  carried  out  in  accordance  nvith 
prfM:edures  prescribed  in  Appendix  HI.  These 
combinations  are  exceptions  to  the 
Compatibility  Chart  (Figure  1)  and  may  not 
be  stowed  in  adjacent  tanks. 

Acetone  cyanuhydrin  (0)  is  not  compatible 
tuith  Groups  1-12. 16. 17  and  22. 

Acrolein  (19)  is  not  compatible  with  Croup 
1.  Non-Oxidizing  Mineral  Acids. 

Acrjlic  acid  (4|  is  not  compatible  with 
Croup  9.  Aromatic  Amines. 

Alkyl  benzene  sulfonic  acid  (0)  is  not 
compatible  with  Croup  1-3.  5-9.  15.  16.  18.  19. 
30.  34.  37.  and  strong  oxidizers. 

Allyl  alcohol  (15)  is  not  compatible  with 
Croup  12,  Isocyanates. 

Bcnzenesulfonyl  chloride  (0)  is  not 
compatible  with  Croup  5-7.  and  43. 

gamma-Butyrolactone  (0)  is  not  compatible 
with  Croup  1-9. 

Cortonaldchyde  (19)  is  not  compatible  with 
Croup  1.  Non-Oxidizing  Mineral  Acids. 

Cyclohexanone.  Cyclohexanol  mixture  (18) 
is  not  compatible  with  Croup  12.  Is(x:yanates. 

Dimethyl  ammonium-2.4- 
dichlorophenoxyacetate  (70"'>,  or  less)  (0)  is 
not  compatible  with  Groups  1-5. 11. 12,  and 
16. 

Dimethyl  hydrogen  phosphite  (34)  is  not 
compatible  with  Croups  1  and  4. 

Ethylenediamine  (7)  is  not  compatible  with 
Ethylene  dichloride  (36). 


Ethylidene  norbornene  (30)  is  not 
compatible  with  Croups  1-3  and  5-8. 

2-Ethyl-3-propylacrolein  (19)  is  not 
compatible  with  Croup  1.  Non-Oxidizing 
Mineral  Acids. 

Formaldehyde  (over  Sfys^]  in  Methyl  ulrohol 
(over  30^.)  (19)  is  not  computihle  with  Croup 
12.  Isocyanates. 

Furfuryl  alcohol  (20)  is  not  compatible  with 
Crtiup  1.  Non-Oxidizing  Minera)  Acids  and 
Formic  acid  (4). 

2-Hydroxyethyl  acr>'late  is  not  compatible 
ivith  Croups  2,  3.  5-8  and  12. 

Isophorone  (18)  is  not  compatibli-  with 
Ciroup  8.  Alkanolamines. 

Magnesium  chloride  solution  (0|  is  not 
compatible  with  Croups  2.  3.  S.  6  and  12. 

Mcsityl  oxide  (18)  is  not  compatible  with 
Croup  8,  Alkanolamines. 

Methyl  tert-butyl  ether  (41)  is  not 
compatible  with  Group  1.  Non-oxidizing 
Mineral  Acids. 

Naphtha,  cracking  fraction  (33)  is  not 
compatible  with  strong  acids,  caustics  or 
oxidizing  agents. 

o-Nitrophenol  (0)  is  not  compatible  with 
Croups  2.  3.  and  5-10. 

Octyl  nitrates  (mixed)  (34)  is  not 
compatible  with  Croup  1.  Non-oxidizitig 
Mineral  Acids. 

Pentene.  Miscellaneous  hydrocarbon 
mixtures  (30)  is  not  compatible  with  strong 
acids  or  oxidizing  agents. 

Sodium  chlorate  solution  (50%  or  less)  (0)  is 
not  compatible  with  Croups  1-3.  5.  7.  8. 10, 12, 
13. 17  and  20. 

Sodium  dichromate  solution  [TOP*  or  less) 
(0)  is  not  compatible  with  Croups  1-3.  5,  7,  8. 
10. 12. 13. 17  and  20. 

Sodium  dimethyl  naphthalene  sulfonate 
solution  (34).  is  not  compatible  with  Croups  2. 
3.  Formaldehyde  and  strong  oxidizing  agents. 

Sodium  polyacrylate  solution  (43)  is  not 
compatible  with  Croup  3.  .Nitric  Acid. 

Sodium  silicate  solution  (43)  is  not 
compatible  with  Croup  3.  Nitric  Acid. 

Sodium  thiocyanate  (56%  or  less)  (0)  is  not 
compatib)e  with  Croups  1-4. 

Sulfuric  acid  (2)  is  not  compatible  with  Fish 
oil  (34).  or  Oleum  (0). 

Tallow  fatty  acid  (34)  is  not  compatible 
with  Croup  5.  Caustics. 

Trichloroethylene  (36)  is  not  compatible 
with  Croup  5.  Caustics. 

Trielhyl  phosphite  (34)  is  not  compatible 
with  Groups  1.  and  4. 

11.  By  revising  the  first  paragraph  of 
the  Procedure  in  Step  2  of  Appendix  111 
to  read  as  follows: 

Procedure — Three  separate  mixes  of  the 
proposed  binary  combination  will  be  tested. 
These  are  2  ml :  18  ml.  10  ml .  10  ml.  and  18  ml 
:  2  ml.  respectively,  to  result  in  a  final  mixture 
of  about  20  ml  in  each  case. 

Dated:  January  7.  1985. 
E.  G,  Bums. 

Captain.  U.S.  Coast  Guard.  Acting  Chief, 
Office  of  Merchant  Marine  Safety. 

|FR  Doc.  85-742  Filed  1-10-85;  8:45  am| 
MUJMQ  COOe  4«1»-t4-M 


46  CFR  Part  160 
ICGD  80-1131 

Lifesaving  Equipment;  Improved 
Standards  for  the  Stability  of  Inflatable 
Liferafts 

agency:  Coast  Cuaid.  DOT. 

ACTION:  Notice  of  proposed  rule  making. 

SUMMARY:  This  notice  proposes 
regulations  for  improving  the  stability  of 
inflatable  liferafts  used  aboard 
merchant  vessels  and  drill  rigs  of  U.S, 
registry.  The  need  for  improved  stability 
in  these  rafts  arises  from  the  extensive 
use  made  of  them  as  primary  lifesaving 
equipment  aboard  ships  and  drill  rigs 
operating  world-wide  under  all 
conditions  of  weather  and  geography. 
The  proposed  regulations  would  make 
the  rafts  more  resistant  to  capsizing 
from  upsetting  forces  prt)duced  by  wind 
and  waves. 

date:  Comments  must  be  received  on  or 
before  April  11, 1985. 
ADDRESSES:  Comments  should  be 
mailed  to  Commandant  (G-CMC/21). 
(CGD  80-113)  U.S.  Coast  Guard, 
Washington.  DC  20593.  Comments,  draft 
evaluation,  and  other  materials 
referenced  in  this  notice  will  be 
available  for  examination  and  copying 
between  7  a.m.  and  4  p.m..  Monday 
through  Friday,  except  holidays,  at  the 
Marine  Safety  Council  (G-CMC/21 1. 
Room  2110,  U.S.  Coast  Guard 
Headquarters,  2100  2nd  St.  SW., 
Washington,  DC.  Comments  may  also 
be  hand-delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  .M.R.  Daniels.  Jr..  Merchant  Vessel 
Inspectin  Division,  (202)  426-1444. 
SUPPLEMENTARY  INFORMATION:  This 
notice;  is  a  follovvup  to  the  Advance 
Notice  of  Proposed  Rulemaking 
(ANPRM)  published  in  the  Federal 
Register  of  June  29, 1981  (46  FR  33341 ) 
and  a  Public  Hearing  held  on  Sept.  1, 
1981.  both  pertaining  to  the  subject  of 
raft  stability.  A  summary  of  the 
comments  produced  by  these  previous 
actions  appears  below  as  a  part  of  this 
notice.  In  addition,  test  results  and  other 
information  relevant  to  this  notice  are 
available  in  the  following  foreign 
publications: 

A.  "Siglinganial'"  (Shipping),  No.  12  of 
December  1980  by  the  Directorate  of 
Shipping.  Government  of  Iceland. 

B.  "Sigiingamal"  (Shipping),  No.  13  of 
July  1981  by  the  Directorate  of  Shipping, 
Government  of  Iceland. 

Copies  of  the  above  and  the  ANPRM 
have  been  placed  in  the  docket  and  are 
available  for  examination  at  the  Marine 
Safety  Council  (G-CMC/21)  at  the 
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address  and  at  the  hours  listed  above.  A  One  comment  suggested  the  need  for 

limited  number  of  free  copies  are  a  water  ballast  requirement,  another 

available  from  the  Commandant  (G-  argued  against  any  move  for  requiring 

MVI-3/12),  U.S.  Coast  Guard  an  identical  volume  of  water  in  the 

Hfcddquarters.  Washington,  D.C.  20593  appendages  without  regard  to  the  rafts' 

as  long  as  the  supply  lasts  (one  copy  per  sizes.  For  this  "specified  range"  concept 

person  or  organization).  the  Coast  Guard  position  is  that  the 

The  public  is  invited  to  participate  in  volume  of  water  in  a  raft's  stability 

this  proposed  rulemaking  by  submitting  appendages  should  be  proportionate  to 

written  views,  data,  or  arguments.  »ts  size:  large  rafts  would  have  large 

Comments  should  include  the  name  and  appendages,  small  rafts,  smaller 

address  of  the  person  submitting  them.  appendages.  This  is  the  basis  for  the 

identify  this  notice  (CGD  80-113)  and  proposal  given  below  in   Stability 

the  specific  section  of  the  proposal  to  Appendages  . 

which  the  comment  applies,  and  give  the         [h]Timeto  till.  ...,,,.„„,, 

reasons  for  the  comments.  All  comments  ,  Two  comments  a|^ued  that  a  time  of  3 

received  before  the  expiration  of  the  «o  *  """»«f  fo"-  ''^t       ^ fSn  hf 

comment  period  will  be  considered  deploy  and  fill  with  water  would  be 

u  r       ft      ••  .,  ;o  «..i>„„  «„  tkio  excessive.  Two  comments  tavored  a 
before  final  action  '8  taken  on  this  ^^^^^  ^^  ^^^ 

proposal.  No  public  hearing  .8  planned  appropriate  in  order  to  deter  the 

but  one  may  be  held  at  a  time  and  place  ^^J^   ^f  «  ^aft  after  its  initial 

to  be  set  in  a  later  notice  in  the  Federal  j^P^tion  and  before  survivors  could 
Register  if  it  is  requested  in  writing  by  .^  ^^^  ^^^  ^^^^^  ,„  ^^^ 

an  interested  person  raising  a  genu  ne  judgement  of  the  Coast  Guard,  a 

issue  and  desiring  to  comment  orally  at  J^^f  g^^^^g^t  ^f  the  deployment  times  of 

the  public  hearing.         j  stability  appendages  would  require 

Drafting  Information  elaborate  underwater  instrumentation  in 

^,        ...  •       I     J  •  order  to  avoid  the  subjective  judgements 

The  principal  persons  involved  m  ^^  observing  personnel.  Although  such 

drafting  this  proposed  rulemaking  are  measurements  are  technically  possible. 

Mr  M.R  Daniels  Jr   Project  Manager  ^^^  ^^^^^        j^,^  ^^^^^  ^^^  ^e  critical 

Office  of  Merchant  Marine  Safety,  and  ^^^  improving  liferaft  stability  and  the 

Mr.  Michael  N.  Meryin,  Project  ^j^^^,  ^^  obtaining  such  results  is  not 

Attorney.  Office  of  the  Chief  Counsel.  believed  justifiable  in  light  of  the  limited 

Discussion  of  Comments  technical  resources  available  to  the 

,^.     ^      ,  „       ,         .....  majority  of  raff  manufacturers. 

The  Coast  Guard  received  written  Accordingly,  a  filling  time  requirement 

comments  about  liferaft  stability  from  ^^^  ^^^  ^^^^  included  in  the  proposals 

the  following  group  of  28  individuals  appearing  below, 
and  associations:         j  [c]  Freeboard  and  Skirt. 

Developers  of  Patents  for  tifesaving  One  comment  saw  no  necessity  in  a 

Equipment « 3  requirement  for  a  "skirt",  seeing  it  as 

Associations  of  Vessel  Operators 4  germane  only  to  the  hemispherical 

Associations  of  Offshore  Drilling  Rig  appendage  of  a  particular  raft 

,,    Operators i 2  manufacturer  and,  therefore,  an 

Vessel  Operators.. 1 4  unacceptable  restriction  on  other 

SyS^^S^n^f^^u^r:::::::::?  designs  of  stability  appendages  if  made 

Trade  Association  of  Liferaft  a  requirement.  On  reconsideration  of  the 

Manufacturers 1  concept,  the  Coast  Guard  has  concluded 

UferafI  Manufacturers » 5  that  a  skirt  requirement  would  not  be 

Professional  Association  of  Naval  consonant  with  the  majority  of  existing 

Architects - , 1  designs  for  stability  appendages.  A  raft 

Naval  Architects  and  Coniulting  making  use  of  a  skirt  for  its  stability 

Engineers - 3  vvould  continue  to  be  permissible,  but  a 

Associate  of  a  Foreign  Maritime  requirement  for  skirts  in  all  designs  of 

Research  Institution..... 1  ^^^^^  j^^^  ^een  omitted  from  the 

Member  of  a  U.S.  Government  ,  . , .  ,^, 

Department 1  proposals  appearing  below. 

*^  (d)  Lifting  Force  Test. 

The  commenters  directed  the  major  part  Two  comments  favored  a  requirement 

of  their  attention  to  the  technical  issues  for  a  lifting  force  test  but  not  to  an  angle 

raised  in  Paragraphs  (a)  through  (k)  of  of  45  degrees.  One  of  them  stated  that 

Page  33344  and  (a)  through  (1)  of  Page  an  angle  of  20  degrees  would  be  more 

33345  of  the  Advance  Notice,  summaries  representative  of  actual  ocean 

of  which  follow:  |  conditions  with  the  purpose  of  the  test 

A.  Comments  direct«l  to  Paragraphs  being  to  ensure  (1)  even  distribution  of 

(a)  through  (k)  of  Page  33344  and  in  the  the  stabililty  appendages  and  (2) 

same  sequence  pockets  that  would  not  permit  excessive 

(a)  Volume  of  Water  Ballast.  spillage  of  water  during  a  rafts  lifting. 


The  measurement  of  the  lifting  force 
gives  an  indication  of  the  adherence  of  a 
raft  to  the  water,  that  is  the  initial 
stabililty  of  a  raft  in  the  water  but 
without  the  influence  of  wave  action 
tending  to  overturn  it.  Accordingly,  a 
"lift-out  force  test"  appears  in  this 
notice  below  as  one  of  the  proposed 
requirements. 

(e)  Designed  Weak  Point. 

One  comment  dealt  with  the  need  for 
a  tear-away  feature  in  the  attachment  of 
a  large  stability  appendage  to  a  raft 
because  of  its  capacity  to  trip  and 
overturn  a  raft  in  shallow  water  during 
beaching.  Another  comment  argued  that 
considerations  for  the  strength  of  a 
stability  appendage  are  of  equal 
importance  to  all  other  components 
intended  to  stabilize  a  raft.  In  view  of 
the  many  drain  holes  and  openings 
found  in  stability  appendages  which 
weaken  the  fabric,  any  measurement  of 
tear-away  strength  would  be 
inconsistent.  Also,  even  if  it  were 
measured  there  is  no  known  method  of 
relating  tear-away  strength  to  the 
conditions  that  a  raft  would  face  in 
heavy  weather.  The  regulations 
proposed  below  include  at-sea  testing, 
one  of  the  purposes  of  which  is  to 
examine  the  rafts  after  their  testing  for 
damage.  This  method  of  assessing  the 
strength  of  the  attachments  of  the 
stability  appendages  is  believed 
superior  to  any  testing  by  direct  loading. 
Therefore,  the  Coast  Guard  has  omitted 
from  this  notice  any  proposals  for  a 
strength  measurement  of  the  attachment 
of  stability  appendages  to  their  rafts. 

(f)  Ballast  System  Subdivision. 
Two  comments  made  observations 

about  requirements  for  a  two-part 
division  of  the  stability  appendages  of 
liferafts.  One  of  these  supported  the 
two-part  concept  as  a  minimum;  the 
other  agued  that  such  a  division  was 
inadequate,  that  five  would  be  better 
because  a  two-part  minimum  would  give 
no  assurance  of  a  reasonable 
distribution  of  the  remaining  weight  of 
ballast  in  the  event  of  failure  of  one  of 
the  compartments.  Recognizing  the  need 
for  a  reasonable  minimum,  the  Coast 
Guard  in  the  requirements  proposed 
below  has  stipulated  two  compartments 
as  one  of  the  design  conditions  for 
stability  appendages. 

(g)  Towing  Speed. 

One  comment  found  a  5  knot  towing 
speed  acceptable  because  it  would 
expedite  departure  of  a  raft  from  a 
burning  or  sinking  vessel.  Another 
comment  was  against  a  requirement  for 
5  knots  unless  it  also  defined  the  sea 
state  that  would  apply,  a  condition  that 
would  be  more  significant  for  the 
designs  of  heavily  ballasted  rafts.  The 
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Coast  Guard  believes  the  best  resolution 
of  this  detail  lies  in  the  adoption  of  the 
3-knot  towing  speed  now  appearing  in 
the  latest  revision  oi  Chapter  III  (Life- 
Saving  Appliances  and  Arrangements) 
of  the  International  Convention  for  the 
Siifcty  of  Life  at  Sea  (SOLAS  1974). 
scheduled  to  become  effective  July  1. 
1986.  The  requirements  proposed  below, 
therefore,  include  the  condition  of  a 
towing  speed  of  3  knots. 

(h)  Paddled  Maneuvering. 

One  comment  noted  a  contradiction 
existing  between  a  requirement  for 
enlarged  stability  appendages  and 
another  directed  to  maneuvering  the  raft 
by  paddling  Another  comment  saw 
paddling  of  the  raft  by  two  persons  as 
essential  in  order  to  escape  a  burning 
v«>ssel.  The  Coast  Guard,  mindful  of  the 
need  for  paddling  in  an  emergency,  has 
chosen  to  made  paddling  the  purpose  of 
the  proposed  "Maneuvering  Test"  given 
below  in  this  notice. 

(i)  -Self -Righting. 

One  comment  saw  a  requirement  for 
self-righting  as  desirable  if  providing  for 
it  does  not  also  necessitate  packing  the 
raft  with  closed  entrances  of  the  canopy 
which  could  then  impede  quick  access 
of  survivor  into  the  r.ift.  Another 
comment  stated  a  belief  that  further 
investigation  of  the  concept  is  necessary 
because  of  a  lack  of  answers  to  such 
questions  as:  would  self-righting  occur 
with  personnel  inside:  strapped  in  place 
or  not:  assisting  or  not  assisting  the 
raft's  rerighting:  and  with  or  without 
water  inside  of  the  raft?  The  Coast 
Guard  has  opted  to  put  self-righting 
aside  for  the  present  because  it  is  absent 
from  the  requirements  for  inflatable 
liferafts  now  appearing  in  the  revision  of 
Chapter  III  of  the  SOLAS  1974. 
Accordingly,  this  notice  does  not  include 
a  requirement  for  self-righting. 

(j)  Persnrnel  Rpstminls. 

One  comment  favored  hand  grips  to 
supplement  the  addition  of  safety  belts 
or  tie-down  straps.  Another  comment 
staled  that  the  presently  required 
interior  lifelines  are  satisfactory  and 
that  the  effect  of  safety  belts  on  the 
occupants  of  an  overturned  raft  should 
be  taken  into  account  before  changing 
the  regulations.  The  Coast  Ciuard  sees 
the  internal  lifelines  now  installed  in  the 
rafts  as  both  adequate  and  reflective  of 
the  current  requirements  for  inflatable 
liferafts  given  in  Chapter  III  of  SOLAS 
1974.  A  requirement  for  safety  belts  or 
tie-downs  is,  therefore,  not  included  in 
this  porposal. 

(k)  Canopy  Entrances. 

One  comment  was  of  the  opinion  that 
packing  a  raft  with  closed  entrances 
raises  the  possibility  of  preventing  quick 
access  of  survivors  into  the  raft,  which 
under  cold  conditions  could  stop 


boarding  of  the  raft  altogether.  The 
Coast  Guard,  in  light  of  the  uncertainty 
of  the  benefits  resulting  from  this 
packing  concept,  has  concluded  that  the 
requirement  is  unrealistic  and  has  made 
no  provisions  for  it  in  the  requirements 
given  below. 

B.  Comments  directed  to  Paragraphs 
(a)  through  (1)  of  Page  33345: 

(a)  Survival  Platforms. 

One  comment  saw  the  "platform 
concept"  of  liferafts  as  resulting  from 
their  superior  buoyancy,  convenience  of 
handling,  and  ease  of  installation  so  that 
a  raft  of  optimum  design  would  provide 
a  sheltered  platform  without 
compromising  these  three  essentials.  A 
second  comment  stated  that  the 
platform  concept  was  valid  only  as  long 
as  a  raft  remains  in  one  piece  and  is  not 
torn  apart.  Another  comment  noted  a 
conflict  between  the  "platform"  idea 
and  the  proposal  for  closed  entrances  as 
discussed  above.  The  Coast  Guard  does 
not  consider  any  of  the  requirements 
proposed  below  as  lieing  in  conflict  with 
the  platform  principle  as  discussed  in 
the  ANPRM. 

(b)  Increase  of  Weight. 

All  comments  received  were  in 
agreement  that  increased  v\eight. 
volume  and  costs  would  follow  the 
inclusion  of  larger  stability  appendages 
on  the  rafts.  Two  comments  noted  the 
relevance  of  heavier  rafts  to  weight- 
sensitive  craft  such  as  hydrofoils,  whose 
operation  differs  from  vessels  coming 
under  SOLAS  1974.  Another  party  saw  a 
need  to  keep  the  weight  of  rafts  at  a 
minimum  in  order  to  facilitate  their 
being  moved  over  the  deck  for  launching 
in  heavy  weather  with  uncertain  footing. 
In  response  to  these  observations  the 
Coast  Guard  has  concluded  that  the 
problem  of  increased  weight  will  bear 
only  on  the  25-person  sizes  of  "ocean 
service"-eqiiipped  rafts  so  that,  for  the 
most  part,  the  requirements  proposed 
below  will  not  pose  any  insurmountable 
obstacles. 

(c)  Rpduction  of  Drift. 

One  comment  stated  that  reduced 
drifting  resulting  from  larger  stability 
appendages  would  be  more  importdnt  to 
survivors  in  the  water  in  contrast  to  any 
influence  that  it  might  have  on  search 
and  rescue  operations.  Three  comments 
stated  that  sea  anchors  would  be 
equally  as  effective  as  heavy  balla.sting 
for  reducing  the  drifting  of  rafts.  One 
comment  made  the  observation  that  oj- 
the  Great  Lakes  the  drifting  of  rafts  frc 
an  area  of  probable  detection  for  search; 
and  rescue  efforts  would  be  less 
significant  than  the  same  event  on  the 
ocean  because  the  rafts  would 
ultimately  reach  land.  On  the  whole  the 
Coast  Guard  considers  the  inclusion  of 
improved  stability  appendages  as  a 


generator  of  a  number  of  benefits  of 
which  drift  reduction  is  but  one,  the 
importance  of  which  is  subject  to 
varying  circumstances.  The 
requirements  proposed  below  will 
promote  the  design  of  stability 
appendages  by  establishing  reasonable 
performance  standards  that  may  be  met 
by  a  variety  of  methods. 

(d)  Seakindliness. 

One  comment  made  the  point  that  a 
lightly  ballasted  raft  moving  with  the 
seas  provides  a  much  "kinder"  ride, 
with  an  easier  motion  than  that  of  rafts 
having  large  stability  appendages,  and  is 
less  conducive  to  seasickness,  a 
debilitating  affliction  that  a  raft  designer 
aims  to  eliminate.  Another  party 
suggested  that  a  desire  for 
"seakindliness"  in  a  raft  should  not  be 
attained  at  the  expense  of  its  stability. 
Another  comment  stated  a  moderate 
amount  of  water  ballast  is  acceptable 
and  useful,  but  as  is  so  often  the  case  in 
a  design  endeavor,  it  is  possible  to  reach 
a  point  of  diminshing  returns,  of  which 
excessive  water  ballasting  might  be  a 
case  in  point.  The  position  of  the  Coast 
Guard  is  that  stability  of  the  raft  is  more 
important  than  comfort  of  the  occupants. 
Therefore,  this  proposal  does  not 
contain  any^requirements  based  on 
"seakindliness". 

(e)  Wind  Effects. 

One  comment  argued  that  it  is  not  the 
"skirt"  of  the  raft  with  the 
hemispherically-shaped  appendage 
depicted  in  the  ANPRM  that  resists  the 
wind  but  rather  the  massive  quantity  of 
water  within  the  appendage. 
Furthermore,  helicopter  rescue  pilots 
have  had  no  difficulty  picking  up 
survivors  from  conventional  liferafts  by 
using  the  correct  approach.  Another 
comment  agreed  that  helicopter 
downdraft  could  create  difficulties  but 
stated  that  this  should  not  receive 
overemphasis  because  when  a 
helicopter  is  overhead,  a  liferaft  can  be 
said  to  have  completed  its  intended 
function.  Another  comment  stated  that 
the  emphasis  given  helicopter  rescues 
exclusively  from  rafts  having 
hemispherically-shaped  stability 
appendages  is  overdone  and  overlooks 
the  fact  that  one  purpose  of  a  raft  is  to 
permit  survival  and  rescue  at  sea  in 
areas  out  of  range  of  helicopters.  The 
requirements  for  stability  appendages 
proposed  below  reflect  the  position  of 
the  Coast  Guard  that  helicopter  rescues 
are  now  sufficiently  routine  as  to  require 
more  attention  to  the  helicopter-to-raft 
relationship  in  the  design  and  approval 
of  rafts.  Furthermore,  the  proposed 
helicopter  rescue  compatibility  test  is  an 
excellent  method  of  generating  high 
speed  winds  which  are  known  to  be  a 
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significant  factor  in  capsizing  inflatable 
liferafis. 

(f)  Sea  Anchors. 
Two  comments  pointed  out  the 

importance  that  sea  anchors  had 
demonstrated  in  two  successive  years  of 
heavy-weather  testing  of  hfierafts  in 
Iceland,  particularly  for  their  ability  in 
positioning  canopy  openings  to  leeward. 
Another  comment  did  not  agree  with  the 
premise  made  in  the  ANPRM  and  saw 
sea  anchors  as  still  mandatory,  a  view 
reinforced  by  another  comment  that 
staled  that  sea  anchors  are  necessary 
regardless  of  whether  a  raft  is  fully  or 
lightly  ballasted.  Another  party  gave  a 
five  point  summary  of  the  overall 
advantages  of  sea  anchors,  including  the 
view  that  they  can  provide  stability  in  a 
raft  to  an  extent  equal  to  if  not  greater 
than  that  achieved  in  rafts  with  large 
ballast  chambers.  In  summary,  the  Coast 
Guard  does  not  deny  the  necessity  for 
sea  anchors  in  rafts  (two  are  presently 
required)  but  considers  that  arguments 
for  sea  anchors  as  raft  stabilizers 
overlook  the  fact  that  a  sea  anchor 
requires  a  period  of  possibly  5  to  10 
minutes  to  stream  and  exert  its 
maximum  influence  in  keeping  a  raft 
upright  in  wind  and  waves.  The 
requirements  proposed  below  place  the 
burden  of  improving  the  stability  of  the 
rafts  on  the  functioning  of  their 
underwater  appendages. 

(g)  Stability  Calculations. 

One  comment  was  in  agreement  with 
the  premise  of  the  ANPRM  that' the 
evaluation  of  liferaft  stability  by 
calculations  would  be  desirable  but  also 
foresees  difficulties  because  rafts  are  of 
flexible  fabrication  with  many  variable 
characteristics.  On  the  other  hand, 
another  comment  saw  no  difficulties 
resulting  from  the  same  flexibility, 
noting  that  tank  testing  of  models  in 
another  country  had  been  able  to 
confirm  the  results  attained  in  sea  trials 
with  full-sized  rafts.  A  third  comment 
observed  that  the  inability  of 
participants  in  sea  trials  to  control 
conditions  and  attain  repcatable  results 
makes  sea  trials  a  less  than  ideal 
method  for  verifying  compliance  of  rafts 
with  requirements.  In  the  opinion  of  the 
same  party  there  is  a  need  for  a 
procedure  productive  o<f  results  that  are 
measurable,  repeatable  and  capable  of 
specification  by  administrative 
authority.  The  Coast  Guard,  mindful  of 
the  difficulties  associated  with  sea 
trials,  in  the  requirements  below 
proposes  to  evaluate  raft  stability  by  a 
combination  of  simple  calculations,  pool 
testing,  and  one  sea  triel  of  six  hours 
duration.  The  Coast  Guard  considers 
this  to  be  a  reasonable  standard  that 
should  be  possible  of  execution  with 


resources  now  available  to  the  raft 
manufacturers. 

(h)  Physical  Measurements. 

One  comment  was  in  favor  of  the 
possibilities  of  evaluating  raft  stability 
by  means  other  than  sea  trials  or 
calculation  if  the  adopted  stability 
criteria  relates  to  overall  performance  of 
the  raft  and  is  not  a  physical  standard 
isolated  from  realistic  levels  of 
performance.  Another  comment,  noting 
the  extensive  use  made  of  model  testing 
in  aircraft  and  ship  designing,  saw  no 
reason  why  it  could  not  also  be  applied 
to  liferafts  by  techniques  now  available 
that  simulate  the  characteristics  of 
inflatables.  The  requirements  proposed 
below  calling  for  calculations,  pool 
testing,  and  a  minimum  of  at-sea  testing 
will  yield  data  indicative  of  the  stability 
of  a  raft  without  the  expense  and  scaling 
problems  attendant  to  more  elaborate 
testing  with  scale  models. 

[i]  Relief  Valves. 

Four  comments  noted  a  tendency  for 
higher  tube  pressures  of  rafts  to  make 
thtm  harder  riding  in  a  seaway,  a  trait 
conducive,  according  to  another 
comment,  to  making  the  rafts  more 
prone  to  damage  in  heavy  weather.  One 
comment  stated  that  the  more  rigid  a 
raft  the  more  it  approaches  the  behavior 
of  a  rigid  boat  and  thus  sacrifices  the 
advantage  of  flexibility  found  in  the 
inflatable,  which  is  a  rather 
"caterpillarlike"  action.  Another 
comment  saw  a  hazard  in  higher  tube 
pressures  because  they  make  the  rafts' 
inflation  at  low  temperature  more 
difficult  and  expensive  because  of 
higher  gas  cylinder  charging.  The  Coast 
Guard  does  not  contest  the  validity  of 
the  above  views  other  than  noting  the 
possibility  for  gas  to  escape  via  the 
tubes'  relief  valves  with  the  flexing  of 
the  raft  in  a  seaway.  That  point  aside, 
the  Coast  Guard  sees  the  subject  of  lube 
pressures  as  a  facet  of  the  rafts'  design 
that  is  best  determined  by  the  raft 
manufacturers.  Therefore,  the 
requirements  proposed  below  do  not 
include  provisions  affecting  tube 
pressures  and  relief  valve  settings. 

())  Larger  Stability  Appendages. 

There  was  a  general  agreement  among 
all  comments  that  larger  stability 
appendages  would  increase  the  weight, 
volume,  and  expense  of  the  rafts.  One 
comment  stated  that  a  need  for  larger 
deck  stowage  areas  will  result  from 
larger  stability  appendages.  Another 
party  argued  that  larger  stability 
appendages,  when  seen  on  the  bottom  of 
an  overturned  raft,  would  cause  the 
observer  to  assume  that  the  canopy  had 
collapsed  and  that  something  was 
wrong  with  the  raft.  The  position  of  the 
Coast  Guard  on  the  first  of  these 


comments  is  that  the  inclusion  of  larger 
stability  appendages  is  not  going  to 
change  the  physical  characteristics  of 
the  rafts  or  their  manufacture  and 
distribution  to  a  degree  that  will  be 
insurmountable  for  the  average  liferaft 
manufacturer.  The  second  comment  is 
not  of  concern  since  the  liferaft  canopy 
must  be  orange  and  the  stability 
appendages  will  invariably  be  made  of 
black  material,  the  same  or  similar  to 
the  body  of  the  raft.  It  would,  therefore, 
be  obvious  that  the  raft  was  either 
upright  of  capsized. 

(k)  Benefits  of  Heavy  Ballasting. 

A  preponderance  of  the  comments 
advocated  a  furthei  investigation  of  the 
various  ramifications  of  raft  stability  as 
a  necessary  step  before  the  Coast  Guard 
adopts  new  rules  making  heavily- 
ballasted  rafts  mandatory.  One  party 
sees  a  necessity  for  the  Coast  Guard  to 
interview  the  survivors  of  casualties 
involving  inflatable  liferafts  but  not 
restricted  to  incidents  involving  the  rafts 
of  any  particular  manufacturer.  One 
comment  sees  a  need  for  unbiased 
testing  of  the  various  designs,  but  such 
results,  in  the  opinion  of  yet  another 
party,  should  be  made  requirements 
only  for  rafts  of  future  production. 
Another  comment  saw  the  Coast  Guard 
as  having  failed  to  prove  a  case  for  the 
superiority  of  heavily-ballasted  rafts 
over  those  now  predominantly 
available.  And  two  other  comments 
dealt  with  the  necessity  for  investigating 
the  performance  of  a  heavily-ballasted 
raft  in  a  damaged  condition  and  a  need 
for  stability  requirements  to  emanate 
from  the  recently  revised  Chapter  III  of 
the  SOLAS  1974.  In  response  to  all  of  the 
above,  the  Coast  Guard  sees  the 
desirability  of  further  investigation  of 
raft  stability  and  will  undertake  the  task 
when  resources  for  it  become  available. 
But  for  the  present,  enough  data  is 
available  to  provide  a  basis  for 
proposing  performance  standards  for 
rafts'  stability  appendages.  This  is  the 
general  intent  of  the  proposals  made 
below. 

(I)  Alternatives  to  Ballasting. 

The  comments  gave  a  general  assent 
to  the  idea  that  the  rules  for  raft  stability 
should  not  depend  exclusively  on 
requirements  for  heavy  ballasting. 
Rather,  in  the  view  of  one  party,  the 
rules  should  be  performance-based  and 
involve  a  number  of  broad  design 
parameters.  One  comment  saw  a  need 
for  an  interim  solution  that  would  gain 
time  for  developing  support  for  the  idea 
of  more  ballasting  and  the  evaluation  of 
other  concepts.  Another  comment 
advocated  consideration  of  multiple  sets 
of  stability  rules  that  would  be 
consonant  with  the  number  of  stability 
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systems  ultimately  permitted.  The  Coast 
Guard  has  the  intention  to  make  the 
final  rules  as  broad  as  possible  and  not 
restricted  to  the  features  of  any 
particular  system  of  stabilizing  rafts. 
This  intention  should  be  apparent  in  the 
requirements  proposed  below  that 
involve  design  parameters  adaptable  to 
a  number  of  different  stability  methods. 

C.  The  twelve  operators  and 
associations  representing  vessels  and 
drill  rigs  shown  on  the  list  of 
participants  contributed  to  the 
comments  of  A'  and  'B'  above  and  also 
discussed  their  concern  about  the 
difHculties  and  expenses  that  they 
anticipate  if  liferaft  stability  is  made  the 
subject  of  a  regulation.  The  summary 
following  discusses  the  special  concerns 
of  these  operators: 

1.  Seven  comments  recommended  the 
exclusion  of  existing  rafts  from  any 
regulations  that  would  require  the  rafts' 
alteration  by  the  addition  of  improved 
stability  appendages.  Included  with 
these  grandfather-clause 
recommendations  were  opinions  about 
the  possibility  of  expenses  for  stability 
appendages  coming  too  soon  after  the 
previous  requirements  for  improving  the 
inflation  system  of  the  rafts,  the  details 
of  which  appeared  in  the  Federal 
Registers  of  March  13. 1974  and 
December  30, 1974.  (These  earlier 
inflation  improvements  were  known  as 
the  "Mod  Temp"  alterations  as  that  was 
the  terminology  and  the  marking 
specified  in  the  Federal  Register  to  be 
shown  on  a  raft  as  an  indication  that  it 
had  been  retrofitted  with  the  required 
improvement.)  These  same  comments 
also  touched  on  the  feasibility  of 
excluding  drill  rigs  in  the  Gulf  of  Mexico 
from  raft  stability  requirements  because 
a  company's  evacuation  plans  would 
enable  it  to  remove  all  personnel  from  a 
drill  rig  long  before  a  hurricane  would 
arise  in  that  area.  The  belief  was  also 
stated  that  more  requirements  to  alter 
the  rafts  would  ■•♦  *  •  sow  the  seeds  of 
distrust*  *  *"  among  drill  rig 
personnel.  The  Coast  Guard  has 
concluded  that  requirements  calling  for 
the  retrofitting  of  existing  rafts  are  an 
impractical  proposition  in  light  of  the 
wide  variation  existing  in  the  conditions 
of  their  fabrics,  coupled  with  the  years 
of  service  remaining  to  them.  Also,  as  to 
the  concern  about  stability  exclusion  on 
the  basis  of  geographical  location,  the 
Coast  Guard  sees  this  as  an 
unacceptable  argument  because  of  the 
casualties  that  have  occurred  in  the  area 
referenced.  As  for  the  distrust  of  seamen 
about  equipment  changes,  the  Coast 
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Guard  considers  this  as  another 
difficulty  to  be  overcome  by  more 
intensive  training  with  rafts,  an 
imporfant  subject  but  not  germane  to 
this  particular  regulation  change. 

2.  Two  comments  addressed  the  need 
for  regulatory  exemptions  in 
circumstances  where  stabilized  rafts 
would  be  unnecessary  or  hindered  in 
their  function  as  lifesaving  equipment. 
The  first  of  these  came  from  the 
operator  of  a  passenger  vessel  on  inland 
rivers  where  waves  sufficient  in 
magnitude  to  capsize  rafts  would  be 
unlikely.  The  second  comment  expressd 
the  concern  of  a  drill  rig  operator  about 
the  possibility  of  an  underbody 
appendage  of  a  raft  becoming  fouled  on 
the  "*  *  *  pipes,  manholes,  or  random 
junk  *  *  *  protruding  upward  from  the 
top  deck  of  the  (underwater)  mat"  on 
which  a  jackup  drilling  rig  would  be 
supported.  The  Coast  Guard  does  not 
agree  with  either  of  these  two 
comments.  In  the  first  case,  inflatable 
liferafts  on  passenger  vessels  operating 
on  inland  rivers  are  not  mandatory:  such 
rafts  are  but  one  of  the  several  options 
of  lifesaving  equipment  available  to 
vessels  in  this  category.  The  regulations 
proposed  below,  therefore,  do  not  pose 
an  added  burden  on  the  operations  of 
such  passenger  vessels,  particularly 
because  the  proposals  would  not  entail 
any  retrofitting  of  existing  rafts.  In  the 
case  of  the  second  comment  concerning 
jackup  drilling  rigs:  the  Coast  Guard 
considers  the  entanglement  of  a  raft's 
stability  appendages  with  the  mat 
portion  of  such  rigs  highly  unlikely 
because  of  the  considerable  depth  of 
water  existing  over  the  top  deck  of  an 
underwater  mat  that  would  prevent 
contact  of  a  raft  with  any  portions  of  the 
mat. 

3.  Four  comments  responded  to  the 
questions  posed  on  Page  33345  of  the 
Advance  Notice  concerning  the  cost- 
benefit  relationship  for  improved  rafts 
and  the  feasibility  of  permitting  the 
actions  of  the  marketplace  to  determine 
the  interest  of  the  public  in  the  purchase 
of  rafts  possessing  improved  stability 
appendages.  Two  of  these  comments, 
one  from  a  drill  rig  operator  and  another 
from  an  association,  favored  the 
marketplace  approach;  a  third,  from  an 
inventor  of  lifesaving  equipment, 
believed  the  Coast  Guard  should  take 
regulatory  action;  and  a  fourth  party 
gave  related  observations  about 
marketplace  aciton.  With  regard  to  the 
costs  that  could  be  incurred,  one  drilling 
rig  operator  gave  a  figure  of  $500,000  for 
the  replacement  of  the  company's  76 


rafts  ranging  in  size  from  6  to  25-pcrson 
capacity  if  there  replacement  becomes 
necesary  under  a  regulatory  change. 
Other  estimates,  from  an  association  of 
drill  rig  operators,  fixed  the  cost  at 
$46,000,000  for  the  replacement  of  6,800 
rafts  of  various  sizes,  or  $7,000,000  if  the 
same  rafts  were  altered  to  include  large 
ballast  chambers  at  an  averge  cost  of 
$1,000  per  raft. 

The  Coast  Guard  evaluates  the  above 
cost  considerations  as  follows: 
Regulations  are  not  being  proposed  here 
to  require  the  replacement  of  existing 
rafts  aboard  vessels  and  drill  rigs.  All 
proposed  improvements  for  the  stability 
of  the  rnfts  given  below  would  apply  to 
rafts  of  future  production;  the  Coast 
Guard  does  not  consider  the  retrofitting 
of  existing  rafts  with  improved  stability 
appendages  a  practical  proposition 
because  of  the  wide  variation  that  esists 
in  the  condition  of  their  tube  fabrics  and 
the  varying  lengths  of  time  that  they  will 
remain  in  service  before  they  are  worn 
out.  Retrofiting  an  old  raft  would  be  a 
futile  exercise.  For  these  reasons  the 
regulations  proposed  below  leave 
existing  rafts  unaltered  and  they  may 
remain  in  use  as  long  as  they  are  in 
satisfactory  condition.  Rules  proposed 
below  for  the  improvement  of  liferaft 
stability  will  be  limited  to  rafts 
produced  in  the  future,  after  a 
reasonable  period  afforded  the 
manufacturers  for  making  the  change. 

Discussion  of  the  Proposed  Regulations 

The  Coast  Guard  proposes  to  revise 
the  requirements  dealing  with  the 
stability  of  rafts  in  46  CFR  160.051  (Code 
of  Federal  Regulations,  Title  46 — 
Shipping.  Subpart  160.051,  "Inflatable 
Liferafts  ").  This  proposal  consists  of  two 
parts:  the  first  fixing  the  minimum 
volumes  of  the  underwater  appendages 
of  the  rafts  as  a  percentage  of  their  tube 
volumes  as  determined  under  existing 
rules,  and  the  second  dealing  with  the 
performance  requirements  that  must  be 
met  by  liferafts  with  such  appendages. 

The  proposals  in  this  notice  are  based 
in  part  on  the  results  of  tests  conducted 
by  the  Shipping  Directorate  of  the 
Government  of  Iceland  as  described  in 
its  publicaton  "Siglingamal"  (Shipping), 
No.  13  of  )uly  1981.  These  tests  were 
conducted  in  March  1981  with  various 
sizes  of  10  person  rafts  set  adrift  in 
heavy  weather  in  waters  adjacent  to 
Iceland.  One  aspect  of  the  Icelandic  sea 
trials  was  the  continuity  of  previous 
work  started  in  1980  using  essentially 
the  same  makes  and  sizes  of  rafts.  The 
stability  appendages  of  three  particular 
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rafts  of  the  1980  group  were  enlarged  for 
the  second  scries  in  1981  so  that  it  is 
possible  to  compare  their  stability  with 
their  design  features  befpre  and  after 
alteration.  I 

The  results  of  the  1980-81  testing  (ff 
the  three  rafts  discussed  above  are 
summarized  in  the  following  table.  No 
attempt  has  been  made  in  this  summary 
to  account  for  the  changes  and 
replacement  of  sea  anchors  that 
occurred  frequently  throfighout  the 
series. 

BtLUrM:  CODE  4910-14-M 


UMI 
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1980  Stability  Appendage 


1981  Stability  Appendage 


Figure  1     Raft  "A- 
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1980  stability  Appendage 
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19B1  Stability  Appendage 


Figure  2  Raft  "B' 
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1980  Stability  Appendage 


1981  Stability  Appendage 


Figure  3     Raft  "C" 
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Icelandic  Sea  Truls 


T 


4:::: 


Rait  "A"  tO-pcrson  capacrty:  octagbnal  wa- 
lerplane;  water  pockets  as  show  ti  Figure 
1 
VoKime  oi   principal   buoyancy  lubes. 

cubic  It 

Total  water  pocket  volume,  cubic  (I 

Water  pockets  as  percenlage  01  buoy- 
ancy tubes 

Wind  lore*,  mito*  per  liou>. 

Height  ol  waves,  leel 

Nurnber  ol  limes  capsued 

Rait  "B"  lO-person  capacity:  circular  waler- 
plane:  walar  pockets  as  iTiown  in  Figur* 
2 
Vokjme   ol   pnnoipal  buoyancy  tubes. 

cubic  It -.... 

Total  water  pockal  vokjme.  cubic  It 

Water  pockets  as  percenlage  ol  buoy- 

afKy  kibes - 

Wmd  torce,  miet  per  hour 

Height  ol  waves,  leel 

Number  ol  times  capsoed > 

Ran   "C":    10-person   capaaty.   hexagonal 
vnaterplane.  water  pockets  as  shown  in 
Figure  3: 
Vokjma  o(  pnrMapal  buoyancy  tubes. 

cube  It 

Total  water  pocket  vofcjme,  cuUc  ft 

Water  pockets  as  patcertlage  ot  buoy- 
ancy lubes  _. 

Wind  lorce.  miles  par  hour -^ 

Height  ol  waves,  feet 
fikjrabar  ol  limes  capsized.. 


^ 


1980 


/  1961 


34 
B2 

242 

47-54 

23-33 

1 


34 

5.8 

164 
99 

33-36 
1 


34 
5.3 

15.6 

47-54 

13-16 

1 


34 
124 

363 
55-63 
17-33 


34 
46 

13.5 
40-46 
10-13 


34 

166 

466 
55-63 
17-33 


Other  test  results  are  summarized  in  the 
ANPRM. 

The  improved  stability  demonstrated 
in  the  1981  Icelandic  series  resulted  from 
an  expansion  of  the  sizes  of  the  1980 
water  pockets  in  conjunction  with  the 
streaming  of  large  and  elaborate  sea 
anchors.  Although  the  improved  sea 
anchors  may  have  contributed  to  the 
stability  improvement,  such  devices  do 
not  perform  effectively  until  they  are 
fully  streamed,  a  condition  that  might 
take  as  long  as  5  to  10  minutes  to  attain. 
Also,  capsizing  wind  and  wave  forces 
may  not  always  act  along  the  same  line 
of  force  as  the  sea  anchor.  Although  sea 
anchors  are  important,  the  more 
optimum  line  of  development  for 
improving  raft  stability  will  result  from  a 
mechanism  or  element  which  would 
become  operative  almost  immediately 
after  a  raffs  inflation.  To  accomplish 
this,  the  Coast  Guard  proposes  rapid- 
deploying  water  pockets  of  a  large  size. 

From  the  results  of  the  Icelandic 
testing,  it  is  evident  that  a  large  water 
volume  can  improve  the  stability  of 
liforafts.  The  Coast  Guard  now  proposes 
a  new  requirement  for  a  total  stability 
appendage  volume  of  a  raft  to  equal  100 
percent  of  the  volume  now  required  for 
its  buoyancy  tubes,  that  is  3.4  cubic  feet 
of  volume  for  each  person  of  rated 
carrying  capacity.  This  significant 
increase  of  volume  to  a  level  greater 
than  the  appendage  volumes  of  the 
Icelandic  rafts  noted  above  is  feasible 
because  it  applies  solely  to  the  rafts' 
stability  appendages  and  does  not,  as  in 
the  case  of  the  other  country,  also 


require  sea  anchors  of  larger  size  and 
complication.  By  this  action  the  rafts 
approved  by  the  Coast  Guard  in  the 
future  can  attain,  at  one  move, 
beneficial  sizes  of  stability  appendages 
in  contrast  to  the  more  incremental 
approach  applying  in  Iceland.  The 
proposed  revisions  also  include 
requirements  for  a  simple  stability 
calculation  and  performance-type 
testing  of  the  rafts  as  a  means  of 
verifying  that  the  stability  appendages 
proposed  by  their  designers  in  the  future 
will  be  adequate  for  an  assumed  wind 
force. 

In  light  of  the  deterioration  that  is 
reasonable  to  expect  in  the  aging  of  a 
raft's  fabrics,  the  proposals  made  here 
are  judged  by  the  Coast  Guard  as 
suitable  only  for  application  to  rafts  at 
the  time  of  their  manufacture.  A  retrofit 
program  for  the  addition  of  better 
stability  appendages  to  existing  rafts 
during  annual  and  overhaul  testing  is 
not  considered  a  feasible  proposition. 

The  majority  of  the  rafts  now 
manufactured  and  approved  by  the 
Coast  Guard  have  smaller  water  pockets 
than  those  called  for  in  the  amendments 
proposed  below.  The  manufacturers  will 
need  a  period  of  not  less  than  one  year 
after  these  amendments  become 
effective  to  alter  the  designs  of  their 
rafts.  A  one-year  period  will  enable  the 
manufacturers  to  accomplish  the 
sequence  of  redesign.  Coast  Guard  plan 
review,  performance  testing,  and  final 
approval. 

For  the  proposed  change  of  design,  the 
Coast  Guard  would  limit  the  testing  of 
existing  approved  rafts  to  requirements 
specifically  connected  with  the  fitting  of 
improved  stability  appendages,  that  is. 
the  raft's  performance  testing.  The 
proposed  requirements  should  not  be 
interpreted  as  requiring  the  rafts  now 
approved  to  undergo  a  second  series  of 
prototype  tests  under  the  requirements 
of  46  CFR  160.051-5(c). 

Regulatory  Evaluation 

The  regulations  proposed  here  have 
been  reviewed  under  the  following 
requirements: 

E.O.  12291  and  DOT  Regulatory  Policies 
and  Procedure 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  and 
nonsignificant  under  DOT  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  A  draft  regulatory 
evaluation  has  been  prepared  and 
placed  in  the  docket.  This  draft 
evaluation  indicates  the  economic 
impact  that  will  result  from  this 
proposal  is  minimal.  The  regulation 
changes  proposed  here  are  expected  to 


produce  a  10  percent  increase  in  the 
prices  of  rafts  manufactured  in  the 
future.  Eventually  these  would  be 
purchased  by  vessel  and  drill  rig 
operators  to  replace  existing  rafts  that 
wear  out.  The  average  annual  cost 
increase  would  be  about  $136  per 
inspected  vessel  as  a  result  of  these 
rules.  Since  some  smaller  vessels  only 
have  one  liferaft,  the  average  annual 
cost  increase  could  be  as  little  as  $50  for 
these  vessels.  The  continued  use  of 
existing  rafts  would  be  unchanged  by 
the  regulation  changes  proposed  here. 

Future  economic  impacts  of  this 
proposal  would  affect  an  estimated 
annual  production  of  300  rafts,  each  now 
estimated  to  have  an  average  sales  price 
of  $5,000.  Other  economic  impacts  will 
involve  such  intangibles  as  the  reduced 
operating  expenses  of  the  Coast  Guard 
for  intangibles  as  the  reduced  operating 
for  its  air-sea  rescue  sorties  as  the  rafts 
involved  in  marine  casualties  become 
easier  to  locate  because  of  the  reduced 
drifting  and  capsizing  produced  by  their 
improved  stability  appendages.  The  use 
of  liferafts  with  improved  stability 
characteristics  should  result  in 
additional  lives  saved,  however,  the 
extent  of  this  benefit  can  not  be 
established. 

Regulatory  Flexibility  Act 

The  agency  certifies  that  this  proposal 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  increased  costs  of 
producing  liferafts  should  not  be 
influenced  by  the  size  of  the 
manufacturer,  since  inflatable  liferafts 
are  largerly  built  by  hand  and  there  is 
little  unit  cost  advantage  in  being  a  large 
business.  Since  liferafts  are  purchased 
to  meet  mandated  safety  standards,  the 
increased  costs  resulting  from  these 
regulations  will  be  passed  on  to  the 
consumers. 

Approximately  1.100  inspected 
merchant  vessels  on  which  rafts 
purchased  in  the  future  will  be  installed, 
will  be  affected  by  this  proposed 
rulemaking.  As  discussed  previously,  an 
average  annual  cost  increase  of  about 
$136  per  inspected  vessel  is  expected  as 
a  result  of  these  rules.  Since  some 
smaller  vessels  only  have  one  liferaft. 
the  average  annual  cost  increase  could 
be  as  little  as  $50  for  these  vessels. 
These  costs  are  not  considered  to  be 
significant  for  any  of  the  affected 
entitles. 

List  of  Subjects  for  46  CFR  Part  160 

Marine  safety. 

In  consideration  of  the  above,  the 
Coast  Guard  proposes  to  amend  Chapter 
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I  of  Title  46— Shipping  of  the  Code  of 
Federal  Regulations  as  follows: 

SUBCHAPTER  O— SPECIFICATIONS 
PART  160— LIFESAVING  EQUIPMENT 

1.  The  authority  citation  to  46  CFR 
Part  180  is  revised  to  read  as  follows: 

Authority:  46  U.S.C.  3306<a):  CFR  1.46(bj 

2.  By  adding  paragraph  (k)  to 
§  160.051-4  to  read  as  follows: 

§160.051-4    DMign. 
*         «         •         *         « 

(k)  Stability  Appendages  Each  liferaft 
must  have  stability  appendages  on  its 
underside  for  the  reduction  of  drifting 
and  capsizing  from  wind  and  wave 
forces.  These  appendages  must  meet  the 
following  requirements: 

(1)  The  total  volume  of  water-filled 
appendages  must  be  not  less  than  the 
volume  of  the  principal  buoyancy 
compartments  of  the  liferaft  as 
calculated  under  the  capacity 
requirements  of  paragraph  (i)  of  this 
section. 

(2)  The  appendages  must  be 
distributed  around  the  periphery  of  the 
exterior  bottom  of  the  liferaft  except 
that  appendages  may  be  omitted  at 
locations  taken  by  the  inflation 
cylinder(s). 

(3)  The  system  of  stability  appendages 
must  consist  of  at  least  two  separate 
parts  so  that  damage  to  one  part  will 
leave  at  least  half  of  the  minimum 
volume  required  in  paragraph  (k)(l)  of 
this  section  intact. 

(4)  Openings  in  the  sides  of  the 
appendages  or  gaps  between 
appendages  must  be  provided  to  permit 
the  passage  of  air  from  under  the 
liferaft. 

(5)  The  appendages  must  be  designed 
to  deploy  underwater.  If  weights  are 
used  for  this  purpose,  they  must  be  of 
noncorrodible  metal. 

3.  By  revising  paragraphs  (e)(6)  and 
(e)(8)  and  adding  paragraphs  (e)(13) 
through  (e)(16)  to  §  160.051-5  to  read  as 
follows: 

§160.051-5    Inspection  and  TMts. 


(e)  Preapproval  Inspections  and  Tests. 


(6)  Righting  Test.  It  must  be 
demonstrated  that  the  liferaft  is  capable 
of  being  righted  by  one  person  if  it 
inflates  in  an  inverted  position  by 
conducting  a  test  as  follows: 

(i)  The  inflatable  liferaft  must  be  fully 
equipped  for  ocean  service. 

(ii)  All  of  the  entrances,  ports,  and 
other  openings  for  the  liferaft  canopy 
during  this  test  must  be  open  in  order  to 
allow  the  infiltration  of  water  into  the 
canopy  of  the  liferaft  when  capsized. 

(iii)  The  liferaft  must  be  placed  in  a 
body  of  water,  in  the  inverted  position, 
such  that  the  canopy  of  the  liferaft  is 
either  submerged  or  resting  upon  the 
water. 

(iv)  The  canopy  of  the  liferaft  must 
then  be  filled  with  water  until  the 
volume  of  water  entering  the  liferaft 
canopy  is  equal  to  the  volume  of  water 
exiting  the  liferaft  canopy. 

(v)  The  liferaft  is  then  allowed  to  rest 
in  the  water  for  at  least  10  minutes  in 
the  capsized  position. 

(vi)  The  liferaft  being  tested  must  then 
be  righted  by  one  person  weighing  no 
more  than  75  kg  (165  lb.). 

(vii)  The  liferaft  after  righting  must  not 
show  evidence  of  damage  either  to  the 
structure  or  to  the  equipment  stored  in 
the  liferaft. 

*  *        •        •        « 

(8)  Towing  test.  The  liferaft  must  be 
loaded  with  weight  equal  to  the  weight 
of  the  "ocean  service"  equipment 
described  in  §  160.051-7(b)  and  -7(c), 
plus  75  kg  (165  lb.)  for  each  person  the 
liferaft  is  intended  to  carry.  The  liferaft 
must  then  be  towed  at  a  speed  of  3 
knots  for  a  distance  of  1km  (0.62  mi.). 
The  liferaft  must  not  be  damaged  in  a 
way  that  would  adversely  affect  its 
performance. 

*  *        *        «        * 

(13)  Lift-Out  Force  Test.  This  test  is  to 
demonstrate  that  the  restraining  forces 
exerted  by  the  stability  appendages  of 
an  inflatable  liferaft  are  sufficient  to 
restrain  the  capsizing  effect  produced  on 


the  liferaft  by  hurricane  force  winds  (63 
knots). 

(i)  Test  Equipment.  The  following  test 
equipment  is  required: 

(A)  Spring  scale  or  tension  load 
dynamometer. 

(B)  Stop  watch. 

(C)  Inclinometer. 

(D)  Linear  scales. 

(E)  Bridle  or  straps  for  attachment  to 
liferaft  for  application  of  load. 

(ii)  Environmental  Conditions.  The 
liferaft  must  be  tested  in  a  pool  or  body 
of  water  free  of  wind  exceeding  8  knots 
and  current  exceeding  1  knot. 

(iii)  Procedure.  The  fully-equipped 
"Ocean  Service"  liferaft,  complete  with 
bridle  for  tension  loading,  must  be 
inflated  and  deployed  afloat  on  the 
water  at  the  test  site  with  its  stability 
appendages  freely  deployed.  When  the 
floating  liferaft  has  become  stabilized,  a 
tension  load  must  be  applied  to  the 
liferaft  as  shown  in  Figure  160.051- 
5(e)(13)(iii)  as  follows: 

(A)  The  liferaft  must  be  lifted  at  a 
speed  of  5.5  x  b  (ft./min.)  (±5%)  where 
"b"  is  the  width  of  the  liferaft  in  ft.  as 
shown  in  Figure  160.051-5(e)(13(iii),  and 
the  force  "F"  is  continuously  measured 
while  the  liferaft  is  being  lifted; 

(B)  The  liferaft  must  be  tested  about 
both  the  major  and  minor  axes  of  its 
waterplane  when  fully-loaded; 

(C)  About  either  of  the  above  axes, 
the  calculated  value  of  Fx  b  in  ft.-Ibs.; 
using  the  peak  values  of  the  tension  load 
"F"  must  be  demonstrated  to  exceed  the 
overturning  moment  of  the  force  of  the 
wind  as  shown  on  Figure  160.051- 
5(e)(13)(iii)(C).  The  overturning  moment 
produced  by  the  wind  is  estimated  as 
follows: 

M.  =Wxd 

where: 
M,  =  Overturning  moment  of  wind  in  Ib.-ft. 
W  =  Wind  force  in  lb.  (see  below) 
d  =  Distance  from  waterllne  to  centroid  of 
projected  area  facing  wind,  in  ft. 

The  wind  force  is  estimated  as  follows: 

W=0.004xV»xA 
where: 

V  =  Wind  velocity  =  69  mi./hr. 

A  =  Projected  area  facing  wind,  in  ft^. 
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(iv)  Exceptions  from  Test 
Requirements.  This  lest  is  not  required 
for  a  liferaft  of  10  persons  capacity  or 
less  if  a  liferaft  of  the  same  design  and 
in  the  same  size  range  has  previously 
passed  the  test.  This  test  is  also  not 
required  for  a  liferaft  of  more  than  10 
persons  capacity  if  a  liferaft  of  the  same 
design  between  20  and  25  persons 
capacity  has  previously  passed  the  test. 

(14)  Maneuverability  test  The  liferaft 
must  be  paddled  for  a  distance  of  25  m 
(82  ft.)  in  calm  water,  by  two  persons 
using  the  paddles  required  in  §  160.051- 
7(b)(7).  The  liferaft  must  cover  this 
distance  in  less  than  2.5  min. 

(15)  Helicopter  Rescue  Compatability 
Test.  This  test  is  to  demonstrate  that 
personnel  can,  without  entering  the 
water,  be  removed  from  the  liferaft  by  a 
helicopter  of  characteristics  comparable 
to  a  Coast  Guard  HH-3. 

(i)  Test  Equipment.  The  following  test 
equipment  is  require: 


Figure  160.051-5(e)(13)(iii)(C) 


(A)  A  helicopter  capable  of  creating 
wind  velocities  as  specified  in 
paragraph  (e)(15](v)  of  this  section. 

(B)  Wind  velocity  measurement 
equipment  capable  of  measuring  the 
velocities  specified  in  paragraph 
(e)(16](v)  of  this  section  with  an 
accuracy  of  ±s  knots. 

(C)  Inclinometer. 

(D)  Raft  velocity  measurement 
equipment. 

(E)  Helicopter  velocity  and  altitude 
measurement  equipment. 

(ii)  Test  Site.  The  liferaft  must  be 
tested  on  an  open  body  of  water  with  no 
significant  obstructions  within  100  m 
(330  ft.). 

(iii)  Environmental  Conditions.  The 
wind  velocity  at  the  test  site  must  not 
exceed  8  knots  in  any  direction  and  3 
knots  toward  the  direction  of  helicopter 
approach.  The  water  must  not  be 
moving  at  greater  than  1  knot 
perpendicular  to  the  direction  of 


helicopter  approach  and  0.1  knot  toward 
or  away  from  the  direction  of  helicopter 
approach. 

(iv)  Exceptions  from  Test 
Requirements.  This  test  is  not  required 
under  the  conditions  specified  in 
paragraph  (e)(13)(iv)  of  this  section. 

(v)  Procedure.  The  fully  equipped 
ocean  service  liferaft  must  be  deployed 
and  allowed  to  stabilize  on  the  water  as 
specified  in  paragraph  (e)(15)(ii)  of  this 
section.  All  canopy  entrances  must  be 
open  and  the  sea  anchor  must  not  be 
deployed.  Air  velocity  measurement 
apparatus  must  be  set  up  to 
simultaneously  measure  velocities  at  the 
locations  specified  in  Figure  160.051- 
5(e)(15)(v).  The  helicopter  must  be  flown 
to  and  stationed  over  a  canopy  opening 
at  an  altitude  of  between  5  and  10  m 
above  the  water  surface.  The  approach 
must  create  ait  average  air  velocity  of  at 
least  63  knots  through  the  measurement 
plane.  The  rate  of  approach  must  not  be 
greater  than  5  knots. 
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(vi)  Acceptance  Criteria.  The  liferaft 
must  not  be — . 

(A)  moved  away  from  the  helicopter 
at  a  rate  greater  than  1  knot, 

(B)  rotated  around  its  vertical  axis  at 
a  rate  of  greater  than  1  revolution  per 
minute,  and 

(C)  tipped  in  such  a  way  that  the  plan 
of  the  main  tubes  exceeds  an  angle  of 
greater  than  20°  from  the  horizontal. 

(16)  At-Sea  Test.  This  test  is  to 
determine  whether  the  liferaft  can 
survive  6  hours  in  a  seaway  without 
sustaining  damage  that  would  adversely 
affect  its  performance. 

(i)  Procedure.  The  liferaft  must  be 
inflated  and  set  afloat  at  sea  for  at  least 
six  hours,  under  a  least  sea  state  6 
conditions  on  the  Douglas  Scale  of  State 
of  Sea.  The  liferaft  must  be  empty,  have 
its  relief  valves  plugged,  and  not  be 
equipped  with  a  sea  anchor  or  any  other 
tethering  device.  The  liferaft  must  be 
kept  under  observation  during  the  test. 
At  the  end  of  the  six  hours,  the  liferaft 
must  be  recovered  and  examined  for 
damage. 

(ii)  Acceptance  Criteria.  During  the 
six  hours  afloat,  the  liferaft  must  not 
capsize.  The  liferaft  must  not  be 
damaged  in  a  way  that  would  adversely 
affect  its  performance  during  the  six 
hour  period. 

(iii)  Exceptions  fmm  Test 
Requirements.  This  test  is  not  required 
under  the  conditions  specified  in 
paragraph  (e)(13)(iv)  of  this  section. 


Dated:  )anuary  7. 1985. 
B.  G.  Bums, 

Captain,  U.S.  Coast  Guard,  Acting  Chief, 

Office  of  Merchant  Marine  Safety. 

(FR  Doc.  85-741  Filed  1-10-1985;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  CH.  I 

(CC  Docket  No.  •4-1299;  FCC  84-6321 

Establishment  of  Satellite  Systems 
Providing  International 
Communications 

AGENCY:  Federal  Communications 

Commission. 

action:  Notice  of  inquiry  and  proposed 

rulemaking. 


SUMMARY:  This  action  initiates  an 
inquiry  and  proposed  rulemaking 
regarding  the  construction  and  operation 
of  satellite  systems  providing 
international  communications  services. 

This  action  is  taken  by  the 
Commission  in  its  efforts  to  obtain 
comments  and  information  on  the 
recommendations,  forwarded  by  the 
Departments  of  State  and  Commerce,  on 
authorizing  satellite  systems,  on  the 
international  communication  services 
market,  and  on  the  communications 
satellite  market. 


This  action  will  obtain  the  comments 
and  information  necessary  to  assist  the 
Commission  in  developing  a  policy  on 
establishing  satellite  systems  providing 
international  communications  services. 

DATES:  Comments  are  due  February  14, 
1985.  Reply  Comments  are  due  March  7, 
1985. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Lynch.  Common  Carrier  Bureau, 
(202)  632-7265,  or  Colleen  Boothby, 
Common  Carrier  Bureau,  (202)  632-6917. 

Notice  of  Inquiry  and  Proposed 
Rulemaking 

In  the  matter  of  establishment  of  satellite 
systems  providing  international 
commimicatinns.  CC  Docket  No.  84-1299, 
FCC  84-632. 

Adopted:  December  19. 1984. 

Released:  |anuary  4. 1985. 

By  the  Commission: 

1.  Notice  is  hereby  given  pursuant  to 
Section  403  of  the  Communications  Act 
of  1934.  as  amended.  47  U.S.C.  403 
(1984),  Section  553(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(b)  (1984).  and  §§  1.412  and  1.430  of 
the  Commission's  Rules  and 
Regulations,  47  CFR  1.412, 1.430  (1984). 
of  the  initiation  of  an  inquiry  and 
proposed  rulemaking  regarding  the 
construction  and  operation  of  satellite 
systems  providing  international 
services.  The  purpose  of  this  notice  is  to 
solicit  data  and  analyses  regarding 
issues  that  have  arisen  in  connection 
with  the  filing  of  a  series  of  applications 
for  authority  to  establish 
communications  satellites  that  would 
provide  international  services,  and  to 
obtain  comments  on  the  recent 
executive  branch  decision  that  such 
systems  are  "required  in  the  national 
interest"  subject  to  certain  limitations.  . 

2.  These  applications  are  those  filed 
by  the  Orion  Satellite  Corporation 
("Orion"),  File  No.  CSS-83-002-P,  on 
March  11, 1983:  by  International 
Satellite,  Inc.  ("ISI"),  File  Nos.  CSS-83- 
004-P  (LA),  I-P-C-83-073,  on  August  12. 
1983:  by  RCA  American 
Communications,  Inc.  ("RCA").  File  No. 
I-T-C-84-085.  on  February  13, 1984:  by 
Cygnus  Satellite  Corporation 

( "Cj  gnus ').  File  No.  CSS-84-O02-P  (LA), 
on  March  7, 1984:  and  by  Pan  American 
Satellite  Corporation  ("PanAmSat"),  File 
No.  CSS-84-004-P  (LA),  on  May  31, 
1984.' 


'  S>stemdtics  General  Corporation 
("Systemiilica")  Tiled  two  applications  to  congtrud. 
launrh.  and  operate  satellite  systems  providing 
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3.  Communications  Satellite 
Corporation  ("Comsaf'l  has  filed   • 
petitions  to  deny  each  of  the 
applications  listed  above.  Several  other 
parties  have  filed  comments. 

4.  On  April  6. 1983.  the  Department  of 
State  and  the  Department  of  Commerce 
sent  a  joint  letter  regarding  the  Orjon 
application  to  the  Commission 
requesting  that  the  Commission  refrain 
from  taking  any  final  action  on  the 
application  until  such  time  as  an 
executive  branch  group  could  review 
and  study  the  application's  impact  on 
the  national  interest  and  foreign  policy 
of  the  United  States.*  On  August  26. 
1983.  following  the  Tiling  of  ISI's 
application,  the  Department  of 
Commerce  sent  a  letter  to  the 
Commission  which  again  requested  that 
the  Commission  not  take  any  final 
action  on  the  applications.^  The  letter 
stated  that  the  filing  of  a  second 
application  for  international  satellite 
services  raised  new  considerations 
which  would  have  to  be  included  in  the 
executive  branch  analysis. 

5.  On  November  28, 1984.  President 
Reagan  signed  a  presideatial 
determination  that  alternative  satellite 
systems  were  "required  in  the  national 
interest"  within  the  meaning  of  sections 
102(d)  and  201(a)  of  the  Communications 
Satellite  Act.  The  Presidents 
determination  states  that  the  United 
States  shall  consult  with  Intelsat 
regarding  such  systems  "as  are 
authorized  by  the  Federal 
Communications  Commission."  The 
determination  is  included  as  Attachment 
A  to  this  Notice.  At  the  direction  of  the 
President,  the  Department  of  State  and 
Department  of  Commerce  jointly 
informed  the  Commission,  by  letter,  of 
the  President's  decision  and  the  criteria 


international  services  (File  Nos.  CSS-84-005-P  (LAt. 
CSS-84-006-P  (LA))  on  June  12. 1964.  Syslemalics 
filed  a  motion  to  withdraw  tioth  applications  on  [uly 
27. 1964.  Under  delegated  authority,  the  Commission 
dismissed  the  applications  without  prejudice  by 
letter  dated  August  6. 1984  pursuant  to  J  1.748(a)  of 
the  Commission's  Rules  and  Regulations.  47  CFR 
1748(a)  (1984). 

In  addition,  Western  Union  telegraph  Co. 
requested,  and  was  granted,  a  waiver  to  spend 
additional  money  to  modify  its  previously 
authorized  WESTAR  Vl-S  domestic  satellite  (File 
No.  1144-OSS-P/LA-84)  to  allow  6  transponders  to 
provide  coverage  of  Central  and  South  America. 
Letter  from  Chief.  Domestic  Facilities  Division. 
Common  Carrier  Bureau,  to  Robert  N.  Green. 
Associate  Counsel.  Western  Union  Telegraph 
Company  (|uly  20. 1964). 

'  >u!tter  from  David  |.  Markey.  Assistant 
Secretary-Designate  for  Communications  and 
Information,  and  Diana  Lady  Dougan,  Coordinator. 
International  Communications  and  Information 
Policy,  to  the  Chairman  of  the  Federal 
Communications  Commission  (April  6. 19B3). 

'  letter  from  David  J.  Markey.  Assistant 
Secretary-Designate  for  Communications  and 
Information,  to  the  Chairman  of  the  Federal 
Communications  Commission  August  28. 1963). 


necessary  to  ensure  that  the  United 
States  meets  its  international 
obligations  and  to  further  U.S. 
telecommunications  and  foreign  policy 
interests.*  A  copy  of  the  State/ 
Commerce  letter  appears  as  Attachment 
B  to  this  Notice.  The  letter  proposes  that 
two  restrictions  be  imposed  on  the 
alternative  systems  prior  to  final 
authorization  by  the  Commission: 

(1)  Each  system  is  to  be  restricted  to 
providing  services  through  the  sale  of 
long-term  lease  of  transponders  or  space 
segment  capacity  for  communications 
not  interconnected  with  public-switched 
message  networks  (except  for 
emergency  restoration  service);  and, 

(2)  One  or  more  foreign  authorities  are 
to  authorize  use  of  each  system  and 
enter  into  consultation  procedures  with 
the  United  States  Party  under  Article 
XlV(d)  of  the  Intelsat  Agreement  to 
ensure  technical  compatibility  and  to 
avoid  significant  economic  harm. 

6.  The  executive  branch  has  indicated 
that  an  executive  branch  report  detailing 
the  grounds  for  its  action  may  be 
submitted  as  a  part  of  this  proceeding. 
Interested  parties  will  have  an 
opportunity  to  reply  to  any  such 
submission. 

I.  Background 

7.  Orion's  proposed  system  would 
consist  of  two  in-orbit  satellites  and  one 
ground  spare,  with  each  satellite  having 
22  transponders  providing  36  MHz  of 
useable  bandwidth  per  transponder.  The 
satellites'  signals  would  cover  the 
eastern  portion  of  North  America  and 
the  western  portion  of  Europe  and 
would  transmit  and  receive  in  the  11/14 
GHz  frequency  bands.  The  proposed 
satellites  would  be  designed  to  provide 
video,  data,  and  audio  services  using 
digital  and  analog  modulation 
techniques.  The  video  services  would 
consist  of  both  full-frame,  full-speed 
video  for  television  programming,  and 
compressed,  teleconferencing 
capabilities.  Each  satellite's  capacity 
would  exceed  the  equivalent  of  20,000 
voice-grade  half-circuits.  22  full  video 
signals,  or  1.4  Gbps  of  data  signals. 
Orion  states  in  its  application  that  it 
would  not  operate  as  a  common  carrier 
because  it  would  sell  or  lease,  over  the 
life  of  the  satellite,  transponder  capacity 
on  a  non-tariffed  basis  to  users  on  either 
side  of  the  Atlantic. 

8.  ISI's  proposed  system  would  consist 
of  two  in-orbit  satellites  and  one  ground 
spare,  with  each  satellite  having  32 
receive  and  transmit  channels  (over  32 


transponders)  providing  54  MHz  of 
useable  bandwidth  per  channel.  The 
satellites'  signals  would  cover  the 
continguous  48  United  States  (CONUS) 
and  the  western  portion  of  Europe  as  far 
as  the  Adriatic  Sea.  The  proposed 
system  would  transmit  and  receive  in 
the  11-12/14  GHz  frequency  bands.  The 
satellites  would  be  designed  to  provide 
video,  audio,  and  data  services  using 
both  digital  and  analog  modulation 
techniques.  The  video  services  would 
consist  of  both  high-speed  and  slow- 
scan  video  teleconferencing  and,  along 
with  the  audio  services,  would 
encompass  every  kind  of  television  and 
radio  programming  currently  available 
in  the  United  States  and  Europe.  The 
data  services  would  include  TWX/telex. 
newswires,  facsimile,  and  electronic 
mail.  ISI  states  in  its  application  that  it 
would  use  a  portion  of  its  capacity  to 
provide  services  on  a  tariffed  common 
carrier  basis.  ISI  would  sell  or  lease  the 
remainder  of  its  capacity  in  the  same 
manner  as  that  proposed  by  Orion. 

9.  Cygnus'  proposed  system  would 
consist  of  two  in-orbit  satellites  and  one 
ground  spare,  with  each  satellite  having 
16  transponders  providing  54  MHz  of 
useable  bandwidth  per  transponder.  The 
satellites'  signals  would  cover  CONUS 
and  the  western  portion  of  Europe.  The 
system  also  would  have  a  spot  beam 
which  would  provide  service  to  Puerto 
Rico,  the  U.S.  Virgin  Islands,  the 
Caribbean  Basin,  and  portions  of 
Central  America.  The  system  would 
operate  in  the  11-12/14  GHz  frequency 
bands  and  be  able  to  operate  with  a 
variety  of  earth  stations  including  the 
inexpensive  "micro"  earth  stations  (e.g.. 
roof-top-antennas)  as  well  as  the  larger 
"mini"  and  "main"  earth  stations.*  The 
satellites  would  be  designed  to  provide 
digital  communications  services 
including  video  teleconferencing,  high- 
speed facsimile,  computer-to-computer 
communications,  remote  printing, 
teletex.  videotext,  and  data  collection 
and  distribution  services.  Cygnus  states 
in  its  apphcation  that  it  would  offer  all 
of  its  transmission  capacity  on  a  non- 
common  carrier  basis  through  long-term 
leases  or  transponder  sales. 

10.  PanAmSat's  proposed  system 
would  consist  of  one  in-orbit  satellite 
and  one  ground  spare.  Twelve  of  the 
satellite's  36  transponders  would  be 
used  for  international  traffic  between 
North  and  South  America.  The 
remaining  24  would  be  used  for 


•  l«tler  from  George  P.  Shultz.  Secretary  of  State, 
and  Malcolm  Baldrige.  Secretary  of  Commerce,  to 
Mark  S.  Fowler.  Chairman.  Federal 
Communications  Commission  (November  28. 1984). 


»  Mini  earth  stations  generally  have  antennas 
ranging  in  size  from  2  to  4.5  meters.  Main  earth 
stations  have  antennas  that  are  larger  than  4.5 
meters.  See  Cygnus  Satellite  Corporation 
application.  File  No.  CSS-84-002-P(LA).  at  B. 
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domestic  service  in  South  America.  The 
tweive  iniemalional  transponders 
would  have  72  N4Hz  of  useable 
bandwidth  per  transponder  and  would 
be  used  to  provide  links  between  New 
York.  Miami,  the  South  American 
continent,  and  parts  of  Central  America, 
the  Caribbean,  and  the  Iberian 
pennisuia.  The  system  would  uplink  at 
6.4-&9  GHz  and  downlink  at  10.7-11.2 
GHz.  The  satellite  would  be  designed  to 
provide  video  and  audio  distribution 
services,  specirically.  distribution  of 
television  and  radio  programs  from 
entities  such  as  television  networks, 
motion  picture  studios,  cable  systems, 
and  news  and  wire  services.  PanAmSat 
proposes  in  its  application  to  offer  its 
transponder  capacity  on  a  non-common 
carrier  basis  for  sale  or  long-term  lease 
to  both  U.S.  and  foreign  customers. 

11.  RCA's  proposed  system  would 
consist  of  six  transponders  on  its 
previously-authorized  SATCOM  VI 
domestic  satellite.*  The  satellite  would 
operate  in  the  4/6  GHz  frequency  band 
and  have  36  MHz  of  useable  bandwidth 
per  transponder  capable  of  covering 
CONUS  and  portions  of  Europe  and 
Africa.  The  six  transponders  would  be 
available  for  oither  domestic  or 
international  service  because  the 
satellite  would  be  equipped  with 
transfer  components  capable  of 
switching  the  transponders'  service 
areas  to  accommodate  either  service. 
The  transponders  would  be  used  for 
video  distribution,  teleconferencing, 
private  leased  voice,  and  low-speed  and 
medium  speed  data  communications. 
RCA  slates  in  its  application  that  it 
would  provide  its  services  on  a  tariffed, 
common  carrier  basis,  but  it  also  states 
that  it  would  make  whole  transponders 
available  for  customers  with  high 
capacity  needs. 

12.  These  applications  are  the  first  to 
be  filed  with  the  Commission  that 
propose  to  construct,  launch,  and 
operate  satellite  systems  capable  of 
international  service,  other  than  those 
filed  by  Comsat  as  the  U.S.  Signatory  to 
the  International  Telecommunications 
Satellite  Organization  ("Intelsat").  The 
applications,  and  the  comments  and 
petitions  that  have  been  filed  in 
response  to  them,  raise  a  variety  of 
legal,  foreign  policy,  economic,  trade. 
and  technical  issues  which  the 
Commission  previously  has  had  no 
occasion  to  address,  llie  overarching 
issue  presented  by  the  applications  is 
whether  the  public  interest  will  be 
served  by  granting  them.  To  resolve  this 
issue,  the  Commission  must  consider  a 


question  of  fundamental  US.  policy, 
namely,  the  extent  to  which  United 
States  telecommunications  users  should 
be  required  to  use  Intelsat  exclusively  to 
meet  their  future  international 
communication  satellite  needs.  Our 
concern  in  disposing  of  the  applications 
will  be  to  develop  a  policy  which  will 
assure  that  U.S.  needs  are  met  in  the 
future. 

13.  The  Communications  Satellite  Act 
of  1962.  47  U.S.C.  7701-744  (1984).  is  one 
of  the  primary  expressions  of  United 
States'  policy  on  inteniationai 
commercial  satellite  systems.  The  Act's 
stated  purposes  are:  (1)  to  promote  the 
establishment  of  a  commercial 
communications  satellite  system  in 
order  to  serve  the  needs  of  all  countries 
and  to  improve  the  global 
communications  network:  and  (2)  to 
contribute  to  world  peace  and 
understanding  by  establishing  a  system, 
through  the  cooperation  of  all  countries, 
that  benefits  the  economically  less 
developed  countries  as  well  as  the 
economically  developed  countries.  47 
U.S.C.  701(a)  and  (b).  The  Act  provides 
that  the  United  States  will  participate  in 
the  organization  and  operation  of  such  a 
satellite  system  through  a  private 
corporation  formed  under  the  Satellite 
Act  and  subject  to  government 
oversight.  47  U.S.C.  701(c).  In  addition, 
the  Act  states  that  additional  satellite 
systems  are  not  precluded,  if  the 
systems  are  necessary  to  meet  unique 
governmental  needs  or  are  otherwise 
required  in  the  national  interest.  47 
U.S.C.  701(d). 

14.  The  global  communications 
satellite  system  envisioned  by  the 
Satellite  Act  is  owned  and  operated  by 
Intelsat,  in  independent  self-supporting 
organization  comprised  of  109  member 
countries.  The  United  States'  signatory 
to  Intelsat  is  Comsat,  a  private 
corporation  created  pursuant  to  the 
Satellite  Act.  The  definitive 
arrangements  which  formally 
established  Intelsat  consist  of  two 
separate  international  agreements 
which  set  out  the  duties  and  obligations 
of  the  participating  governments  and  of 
the  actual  investors  and  participants  in 
Intelsat.  These  arrangements  became 
effective  in  1973,  although  Intelsat  has 
been  operational  since  1964.  Since  its 
birth  in  1964.  Intelsat  has  grown  rapidly, 
reporting  S315  million  in  total  revenues 
for  M82  and  projecting  $391  million  in 
total  revenues  for  1963.^ 

15.  The  Intelsat  global  satellite  system 
is  composed  of  a  space  segment  and  a 
ground  segment.  The  space  segment 
conststa  of  communications  satellites 


and  related  equipment  necessary  to 
operate  these  satellites,  all  of  which  is 
owned  by  Intelsat.  The  ground  segment 
consists  of  various  earth  stations, 
located  throughout  the  globe,  which 
transmit  and  receive  signals  from 
Intelsat  satellites.  The  earth  stations 
generally  are  owned  and  are  operated 
by  the  telecommunications  entities  of 
the  countries  in  which  they  are  located. 
The  Intelsat  global  system,  as  of  July, 
1984,  consists  of  15  satellites  in 
geostationary  orbit."  The  system  had 
410  earth  stations  in  1982,  and  Intelsat 
projected  that  652  earth  stations  would 
be  operating  in  the  system  by  the  end  of 
1983.» 

16.  The  purpose  of  this  proceeding  is 
to  obtain  data  and  analyses  regarding 
the  possible  effects  of  establishing 
alternative  international 
communications  satellite  systems. 
Through  this  Notice,  we  seek 
information  that  will  assist  us  in 
resolving  a  number  of  issues  raised  by 
the  applications.  In  the  following 
discussion,  we  will  outline  the  issues 
upon  which  we  are  requesting  comment. 
We  expect  the  analyses, 
reconunendations,  and  positions  of 
commenting  parties  to  be  supported  by 
specific  information  and  data. 
Unsupported  assumptions  and 
conclusory  statements  will  receive  such 
weight  as  they  merit. 

U.  Legal  Issues 

A.  Consietency  with  Communications 
Satellite  Act  of  1962 

17.  The  Commission  has  previously 
found  that  S  102(d)  of  the 
Communications  Satellite  Act  of  1962 
contemplates  the  establishment  of 
international  satellite  systems,  in 
addition  to  the  Intelsat  global  system, 
when  necessary  to  meet  U.S.  needs  or  to 
respond  to  changing  satellite 
technology."  Section  102(d)  provides  as 
follows: 

It  is  not  the  intent  of  Congress  by  this 
chapter  to  preclude  the  use  of  the 
communications  satellite  system  for  domesttc 
communication  services  where  consistent 
with  the  proviMoo  of  this  chapter  nor  to 
preclude  the  creation  of  additional 
communicationa  satellite  systems,  if  required 
to  meet  unique  governmental  needs  or  if 
otherwise  required  in  the  national  interest 


'  RCA  Anerican  Communicalioiu.  Inc.  Mimeo 
No.  332(0.  reieated  Au«its4  4. 1983. 


'  lateUal.  1983  Aimuiil  Report  28  (1883). 


*  Intelsat  Document.  "Intelsat  Satellites  in  Oi1>il: 
Technical  Status  for  the  month  of  July  1984." 
Addendum  No.  I  to  BCF-aO~8E:  t  August  15. 1984) 
(available  in  Public  Reference  Room  |533).  Federal 
Communications  Commission). 

•  Intelsat.  1S83  Annual  Report  15  (1983). 

">  TrmnslMMder  Satellite  Vi<lao  Services.  88  FCC 
2d  2581 273  (1981). 
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47  U.S.C.  §  701(d)  (emphasis  added).  In 
addition,  in  language  almost  identical  to 
that  of  Section  102(d),  Congress 
provided  in  §  201(a)(6)  of  the  Act  that 
the  president  shall  "take  all  necessary 
steps  to  insure  the  availability  and 
appropriate  utilization  of  the 
communications  satellite  Rystem  for 
general  governmental  purposes  except 
where  a  separate  communications 
satellite  system  is  required  to  meet 
unique  governmental  needs,  or  /5 
otherwise  required  in  the  national 
interest." 47  U.S.C.  (  721(a)(6)  (emphasis 
added). 

18.  The  applications  before  us, 
therefore,  raise  issues  regarding  the 
factors  we  should  consider  in 
determining  when  the  "national 
interest"  standard  of  these  statutory 
sections  has  been  met.  In  opposing  the 
applications.  Comsat  has  argued  that  the 
clause  "required  in  the  national  interest" 
creates  a  high  threshold  standard  which 
must  be  satisfied  before  the  applications 
can  be  granted.  Comsat  maintains  that 
the  Commission's  Transborder 
Decisions  ' '  and  the  views  of  the 
executive  branch  on  the  transborder 
applications  '^  set  forth  the  showing 
required  of  the  applicants  to  satisfy  the 
national  interest  standard.  Comsat 
argues  that  the  applications  fail  to  make 
that  showing.  In  contrast,  the  applicants 
generally  maintain  that  the  national 
interest  standard  is  satisfied  by  the 
variety  of  benefits  that  they  believe  will 
rasult  from  authorization  of  alternative 
satellite  systems,  e.g.,  lower  rates,  new 
services,  new  markets  for  U.S.  services 
and  products,  and  a  better  U.S.  defense. 

19.  As  we  noted  in  paragraph  5,  supra. 
President  Reagan  has  signed  a 
presidential  determination  that 
alternative  satellite  systems  are 
"required  in  the  national  interest" 
within  the  meaning  of  §§  102(d)  and 
201(a)  of  the  Communications  Satellite 
Act.  The  executive  branch  s 


' '  Transtxirder  Satellite  Vide»  Servicei.  88  FCC 
2d  25«  (1981 )  (Tninshorder  /).  See  also  Satellite 
Business  Systems.  88  FCC  2d  1<«&  |1981|.  and 
American  Satellite  Company.  88  t-OC.  2d  128  (1982|. 
Eastern  Microwave.  Inc..  File  N»«  l-P-C-81-0«9.  el 
al..  Mimeo  No.  2617.  released  March  1. 1963 
[Transborder II]:  American  Telephone  and 
Telegraph  Company  File  No*  I-P-C-82-048.  et  al. 
Mimeo  No  611M.  released  Augutt  2ii  1983 
( Transborder  III):  Bonneville  Salellile  Corp..  el  al.. 
File  Nos.  l-T-C-fl3-14«.  pt  al.  Mimeo  No.  1554, 
released  December  29.  1963  [Transborder IV]: 
Western  I'nion  lelegraph  Company.  i?t^l..  File  Nos 
I-T-C-83-4J68.  PI  al..  Mimeo  No  3286,  released  April 
4.  \9M  [Transborder  V):  Eastern  Microwave,  Inc..  et 
al..  File  Nos.  l-T-C-84-095.  el  ol.  Mimeo  No.  6425. 
released  September  11. 1984  [Trrinsborder  Vt). 

'-  Li!tter  from  the  James  L.  Buckley,  Under 
Secretary  of  Stale  for  Security  Assistance,  Science 
and  Technology,  to  Mark  S.  Fowler,  chairman. 
Federal  Communications  Commission  (July  23. 
1981 ).  reprwied  in  Transborder  Satellite  Video 
Services,  88  FCC  2d  258,  287  (1981). 


determination  reflects  its  experience 
with,  and  responsibility  for,  foreign 
policy  and  international  trade  issues. 
The  Commission  recognizes  that  it  is 
appropriate  to  defer  to  the  executive 
branch  on  such  issues.  At  the  same  time, 
our  analysis  of  the  "national  interest" 
under  the  Communications  Satellite  Act 
must  also  include  consideration  of 
telecommunications  policy  issues.  In 
addition,  the  Communications  Act 
assigns  responsibility  to  the  Commission 
for  determining  where  the  uUiiriate 
public  interest  lies  in 
telecommunications  policy.  Accordingly, 
the  Commission  may  be  required  to 
consider  factors  in  addition  to  the 
Presidential  determination  in  order  to 
assess  whether  the  national  interest 
would  be  served  by  authorization  of 
alternative  satellite  systems.  We  invite 
comments  on  the  additional  factors,  if 
any,  we  should  consider  in  determining 
whether  a  grant  of  the  applications 
before  us  would  be  in  the  national 
interest  within  the  meaning  of  Section 
102(d).  We  ask  that  comments  consider 
the  purpose  and  objectives  of  the 
Satellite  Act  in  the  context  of  the 
development  of  telecommunications 
technology  and  the  communications 
satellite  industry  since  enactment. 
Commenters  should  identify  specifically 
any  marketplace  trends  or  structural 
features  which  we  should  take  into 
account  when  we  interpret  the  statute. 
Comments  should  also  address  whether 
the  criteria  identified  in  the  Transborder 
decisions  should  apply  to  the 
applications  before  us,  and  if  not  what 
criteria  should  be  included  in  our 
consideration. 

20.  We  also  invite  comments  as  to  the 
applicability  of  MCI 
Telecommunications  Corp.  v.  FCC,  561 
F.  2d  1365  (1977),  cert,  denied,  434  US. 
1040  (1978).  to  the  restriction  proposed 
jointly  by  the  Departments  of  State  and 
Commerce  that  the  proposed  systems 
only  provide  services  "through  the  sale 
or  long-term  lease  of  transponders  or 
space  segment  capacity  for 
communications  not  interconnected  with 
public-switched  message  networks." 
Comments  should  address  the 
interaction  of  the  Communications 
Satellite  Act  and  the  Intelsat  Agreement 
with  the  usual  standards  for  authorizing 
facilities  and  imposing  service  or  other 
restrictions  under  Section  214  of  the 
Communications  Act.  Commenters 
should  consider  the  need  for  such  a 
service  restriction  and  the  legal 
standards  by  which  it  may  be  imposed. 
In  addition,  if  a  service  restriction  is 
imposed,  commentors  should  address 
whether  there  should  be  a  time  limit 
placed  on  the  restriction  and.  if  so.  for 


what  time  period  should  the  restriction 
be  imposed.  We  caution  commenters  to 
be  aware  that  some  of  the  applications 
before  us  seek  only  Title  III  authority 
while  others  seek  both  Title  III  and 
Section  214  authority. 

B.  Obligations  Under  the  Intelsat 
Agreement 

21.  The  applications  also  raise  issues 
concerning  our  obligations  under  the 
Intelsat  Agreement.'*  Article  XIV  of  the 
Intelsat  Agreement  sets  out  certain 
rights  and  obligations  of  the  parties  and 
signatories.'^  Subpart  (a)  of  the  article 
provides  that  the  parties  and  signatories 
shall  act  consistently  with,  and  in 
furtherance  of,  the  principles  in  the 
Preamble  and  other  provisions  of  the 
Agreement  when  exercising  their  rights 
and  fulfilling  their  obligations. "The 
Preamble  states  that  the  parties  to  the 
agreement  desire  to  achieve  a  single 
global  commercial  telecommunications 
satellite  system  as  part  of  an  improved 
global  telecommunications  network  in 
order  to  provide  telecommunications 
services  throughout  the  world  with  the 
most  efficient  and  economic  facilities." 
Article  XIV  recognizes  the  possibility 
that  parties  to  the  agreement  may 
establish  satellite  systems  in  addition  to 
that  operated  by  Intelsat.  Subpart  (d) 
requires  parties  to  coordinate  with 
Intelsat  the  use  of  non-Intelsat  space 
segment  facilities  for  international 
public  telecommunications  services, 
stating  as  follows: 

To  the  extent  that  any  Party  or  Signatory  or 
person  within  the  jurisdiction  of  a  Party 
intends  individually  or  jointly  to  establish, 
acquire  or  utilize  space  segment  facilities 
separate  from  the  INTELSAT  space  segment 
facilities  to  meet  ita  international  public 
telecommunicationa  services  requirements, 
such  Party  or  Signatory,  prior  to  the 
establishment,  acquisition  or  utilization  of 
such  facilities,  shall  furnish  all  relevant 
information  to  and  shall  consult  with  the 
Assembly  of  Parties,  through  the  Board  of 
Governors,  to  ensure  technical  compatibility 
of  such  facilities  and  their  operation  with  the 
use  of  the  radio  frequency  spectrum  and 
orbital  space  by  the  existing  or  planned 
INTELSAT  space  segment  and  to  avoid 
significant  economic  harm  to  the  global 


"An  international  agreement  not  directly  al  issue 
in  this  proceeding  is  the  international 
Telecommunication  Union  Radio  Regulations,  a 
treaty  ratified  by  the  United  States  in  September 
1983.  That  treaty  establishes  procedures  and 
deadlines  for  the  exchange  of  technical  information 
necessary  to  coordinate  characteristics  of  satellite 
networks  prior  to  their  implementation,  in  order  to 
achieve  technical  compatibility  with  other 
networks,  and  to  secure  international  recognition  of 
frequency  assignments  to  such  networks. 

'*  Intelsat  Intergovernmental  Agreement.  August 
20, 1971.  23  U.S.T.  3813,  3853,  TIAS  No.  7532. 

"■Id. 

"Wat  3814, 
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system  of  INTELSAT.  Upon  such 
consultation,  the  Assembly  of  Parlies,  taking 
into  the  account  the  advice  of  the  Board  of 
Governors,  shall  express,  in  the  form  of 
recommendations,  its  findings  regurding  the 
considerations  set  out  in  this  paragraph,  and 
further  regarding  the  assurance  that  the 
provision  or  utilization  of  such  facilities  shall 
not  prejudice  the  establishment  of  direct 
telecommunication  links  through  the  Inlelsate 
space  segment  among  all  the  participants. 

23  U.S.T.  at  3854  (emphasis  added).  On 
several  previous  occasions.  Intelsat  has 
coordinated  favorably,  pursuant  to  this 
section,  separate  satellite  facilities 
providing  international  public 
telecommunications  services.  Intelsat 
found  that  four  alternative  satellite 
s>  stems — the  PALAPA-B  system 
serving  Indonesia.  Malaysia. 
Philippines.  Singapore,  and  Thailand, 
the  European  Communications  System 
(ECS)  serving  countries  in  western 
Europe,  the  ARABSAT  system  serving 
countries  in  the  Near  East,  and  the 
INTERSPUTNIK  syst^-m  for  use  between 
Algeria  and  several  European  countries, 
the  U.S.S.R..  and  Cuba— were 
technically  compatible  with,  and  would 
not  cause  significant  economic  harm  to. 
the  global  system." 

22.  One  of  the  applicants  before  this 
Commission  has  argued  that  Article 
XlV(d)  does  not  apply  to  the  system  it 
proposes.  Orion  contends  that  it  would 
not  be  providing  "international  public 
telecommunications  services"  within  the 
meaning  of  Article  XlV(d)  '*  because  it 
would  be  selling  its  transponders  or 
leasing  them  on  a  long-term  basis  to 
users  seeking  to  establish  private 
systems.'*  Orion  maintains  that  its 
proposal  must  be  subjected  only  to  the 
technical  coordination  mandated  by 
Article  XlV(e)  of  the  Intelsat  Agreement 
for  "specialized  telecommunications 
services."  In  its  petition  to  deny  Orion's 
application.  Comsat  disagrees  with 
Orion's  interpretation  of  Article  XlV(d). 
In  addition,  the  Commission  has 
received  from  the  Department  of  State  a 
"Memorandum  of  Law"  concluding  that 
Orion  would  be  providing  "public 
international  satellite 


' '  See  Transborder  Sdlellile  Video  Services.  86 
KCC  2d  25».  275-276  (1961).  Intelsat  also  has 
authorized  the  provision  of  inlemalional  services 
VIM  domestic  satellite  systems  finding  thai  such 
nerviire  would  not  cause  significant  economic  harm 
Intt'lMt  Document.  "Policies,  Criteria  and 
Procedures  for  the  Evaluation  of  Separate  Systems 
Under  Article  XlV(d). "  BG-60-69F..  W/9/84  (August 
22. 1964)  (available  In  Public  Reference  Room  (533). 
Federal  Communications  Commistionj. 

' "  Onon  also  relies  on  Ihe  definition  for  public 
telecommunications  services  appearing  in  Article 
l|k|  of  Ihe  Intelsat  Agreement. 

'»  SeeyenertiUy  Orion  Application.  FCC  File  No. 
CSS-«M)02-P.  Petition  to  Deny  of  Comsat.  Tiled  on 
April  15.  1963.  Orion's  Response,  filed  on  April  2& 
1983.  and  Comsat's  Reply,  filed  on  May  10. 1963. 


telecommunications  services"  under 
Article  XlV(d).  The  memorandum 
appears  as  an  enclosure  to  Attachment 
B  to  this  Notice.  We  invite  comments  on 
the  legal  analysis  and  conclusions 
contained  in  the  memorandum. 

23.  We  request  comments  as  to 
whether  the  satellite  equipment  industry 
and  the  satellite  services  market  have 
experienced  changes  or  developments  in 
technology  or  industry  structure  which 
affect  the  interpretation  and  application 
of  Article  XlV(d).  In  particular, 
commenters  may  wish  to  focus  on  the 
Transponder  Sales  decision  *"  in  which 
the  Commission  discussed  the  legal 
issues  and  factual  circumstances 
relevant  to  its  decision  to  permit  sales  in 
the  domestic  market  like  those 
contemplated  by  Orion.  Commenters 
should  address  whether,  and  if  so.  how. 
the  rationale  of  that  decision  may  apply 
in  conjunction  with  the  Intelsat 
Agreement  to  the  international  market. 
Commenters  should  take  into  account 
the  analysis  contained  in  the 
Department  of  State's  memorandum  on 
this  issue  and  their  own  analysis  of  that 
memorandum. 

24.  To  the  extent  that  the  proposed 
U.S.  systems  would  provide 
"international  public  telecommunication 
services."  and  would  require 
coordination  under  Article  XlV(d).  the 
U.S.  government,  under  the  terms  of 
Article  XlV(d).  would  be  required  to 
consult  with  Intelsat  to  avoid,  inter  alia. 
"significant  economic  harm"  to  Intelsat. 
The  criteria  for  assessing  "significant 
economic  harm"  are  currently  the 
subject  of  considerable  discussion 
within  the  international 
telecommuncations  community.*'  The 
Commission  invites  comments  as  to  the 
appropriate  criteria  for  determining 
whether  an  alternative  satellite  system 
would  cause  economic  harm  to  Intelsat 
and  for  measuring  the  degree  of  harm. 
Commenters  are  further  invited  to 
address  the  degree  of  harm  which 
constitutes  "significant "  harm  under 
Article  XIV{d).  Comments  should  focus 
on  the  language,  intent,  and  drafting 
history  of  Article  XIV  and  on 
technological  or  structural  developments 
in  the  satellite  industry  and  services 
market  which  may  bear  on  this  issue. 
Previous  Intelsat  coordinations  of 
transborder  applications  and  of 
alternative  satellite  systems  will  provide 
some  guidance  as  to  how  Intelsat  and  its 
Signatories  and  Parties  interpret  and 
apply  the  term  "significant  economic 


harm."  *^  Commenters  should  review 
these  precedents  and  analyze  the 
similarities  and  differences  between  the 
satellite  systems  which  were  the  subject 
of  past  coordinations  and  the  proposed 
satellite  systems  presently  before  the 
Commission. 

25  One  approach  to  defining  and 
quantifying  significant  economic  harm, 
as  proposed  in  a  report  done  for  liltelsat. 
defines  economic  harm  as  the 
"calculated  effect  of  |alternative 
satellite]  systems  on  Intelsat's  realized 
cost  per  unit  of  utilized  space  segment 
capacity"-' and  quantifies  significant 
harm  in  terms  of  Intelsat's  revenue 
requirements.  There  are.  however, 
several  problems  with  this  approach. 
For  example,  the  information  and  data 
requirements  that  will  be  needed  to 
apply  this  approach  on  a  prospective 
basis  are  formadiable.  Because  many 
assumptions  will  be  necessary  to  apply 
the  concept,  the  reliability  of  the  results 
may  be  questionable.  We  invite 
comments  on  the  report.  Commenters 
should  focus  on  the  definition  of 
economic  harm.  Commenters  also 
should  evaluate  the  use  of  revenue 
requirements  as  the  criteria  for 
estimating  economic  harm  to  Intelsat. 
Commenters  also  should  consider  the 
criteria  that  are  recommended  in  the 
Intelsat  report  for  distinguishing 
significant  economic  harm  from 
economic  harm.  The  data  that  are 
needed  to  apply  the  approach  that  is 
recommended  in  the  Intelsat  report 
should  be  discussed  with  a  view  toward 
judging  the  reliability  of  the  estimates. 
In  addition,  commenters  should  discuss 
the  appropriateness  of  using  a  concept 
of  economic  harm  that  does  not  allow 
for  changes  in  Intelsat's  investment 
plans,  operating  procedures,  and  other 
steps  that  it  could  take  to  improve  its 
economic  efficiency.  Drawing  on  their 
discussions  of  economic  harm, 
commenters  should  propose  other 
alternatives  that  could  be  used  to  assess 
the  impact  upon  Intelsat,  either  overall 
or  on  a  route-by-route  basis,  of  both  the 
entry  of  alternative  systems  and  the 
measures  Intelsat  is  able  to  lake  to 
maintain  its  financial  viability. 

26.  The  Commission  is  aware  that 
there  is  some  overlap  between  the 
issues  surrounding  the  interpretation  of 
"significant  economic  harm"  in  Article 
XlV(d|  and  those  addressed  by  the 
inquiries  set  forth  below  regarding  the 
broader  economic  impact  of  alternative 
satellite  systems.  We  will  expect 


'°  Domestic  Fixed-Satellite  Transponder  Sales.  90 
FCC  2d  1238  (1962).  affd  sub  nam..  Wold 
Communications.  Inc  v.  FCC.  735  F.2d  1465  (D.C. 
Ctr.  1964). 

"  See.  e.g..  Intelsat  Document,  supra,  note  17. 


*'■'  See  note  17.  supra,  and  lexi  accompanying 
-^Intelsat  Document.  "Report  on  the  Study  of 

Signincanl  Economic  Harm. '  BC-60-«3E.  VV/9/B4.  p. 

21  (August  15.  1984). 
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commenters  to  integrate  the  economic 
ddlH.  ;<ndlyses.  and  positions  they  may 
develop  in  response  to  the  inquires 
below  with  their  interpretation  of 
"signiHcant  economic  harm." 

27.  We  also  invite  comments 
regarding  the  meaning  of  Articles  III  and 
V  of  the  Intelsat  Agreement.  Intelsat 
Intergovernmental  Agreement.  August 
20.  1971.  23  U.S.T.  3813.  3819  and  3823, 
TIAS  No.  7532.  Some  observers  maintiin 
that  these  Articles  require  Intelsat  to 
charge  a  uniform  price,  throughout  the 
globe,  for  satellite  circuits.  We  invite 
comments  as  to  whether  Intelsat  is 
required  by  the  Agreement  to  charge 
globally-averaged  rates.  Commenters 
should  support  their  positions  with 
specific  references  to  the  Agreement 
and  its  drafting  history. 

III.  Economic  Considerations 

28.  In  order  to  assess  the  economic 
impact  that  any  authorization  of 
alternative  satellite  systems  might  have, 
we  seek  comments,  information,  data, 
and  analyses  on  a  number  of  economic 
issues,  outlined  in  detail  below.  We  ask 
parties  submitting  comments  to 
concentrate  their  efforts  on  the  issues 
we  identify.  Estimates  of  quantitative 
economic  impact  must  be  supported 
fully  by  the  inclusion  of  the  data, 
assumptions,  hypotheses,  models,  and 
procedures  used  to  develop  them.  Such 
material  must  be  discussed  in  complete 
detail.  Similar  material  used  to  estimate 
underlying  costs,  revenues,  changes  in 
demand  (including  demand  elasticities), 
and  impact  on  rates  also  must  be 
included  to  support  the  estimates. 

29.  As  we  noted  in  paragraph  11, 
above,  the  fundamental  issue  presented 
to  the  Commission  by  the  alternative 
satellite  applications  is  whether  the 
public  interest  would  be  served  by 
granting  the  applications.  To  resolve  this 
issue,  the  Commission  must  identify  the 
advantages  of  granting  these 
applications  and  weigh  them  against 
any  disadvantages.  Specifically,  the 
Commission  seeks  to  identify  the 
benefits  to  the  public  which  would  result 
from  granting  these  applications.  Would 
the  applicants  offer  new  and/or 
innovative  services?  Would  prices  be 
lowered?  Are  there  network  efficiencies 
to  be  gained?  We  ask  commenters 
responding  to  the  inquiries  below  to 
conclude  by  addressing  how  the  public 
interest,  as  opposed  to  the  interests  of 
the  various  participants  in  the 
marketplace,  would  be  affected  by  a 
grant  of  these  applications. 

A.  Economic  Impact  on  Intelsat 

30.  Intelsat  is  presently  the  principal 
supplier  of  international  satellite 
circuits.  If  alternative;  satellite  systems 


arc  authorized.  Intelsat  would  be 
affected  most  directly  by  the  entry  of 
these  firms  into  the  market.  To  assist  us 
in  identifying  the  nature  and  extent  of 
the  potential  impact  on  Intelsat,  we  invit 
comments  on  three  areas  of  concern;  |1) 
traffic  diversion;  (2)  revenue  impact;  and 
(3)  competitive  response. 

1.  Traffic  Diversion 

31.  Alternative  satellite  systems  may 
compete  with  Intelsat  for  the  same 
traffic  and  attract  business  away  from 
Intelsat.  On  Jhe  other  hand,  the  systems 
might  serve  primarily  new  users  of 
international  satellite  services  who  are 
not  currently,  or  would  never  be, 
Intelsat  customers.  The  Commission 
seeks  information  that  would  help  it 
determine  whether,  and  to  what  extent, 
the  alternative  systems  would  carry 
traffic  that  would  otherwise  have  been 
carried  by  Intelsat.  In  order  to  make  this 
assessment,  the  Commission  must 
consider  a  number  of  underlying  issues 
which  commenters  should  address. 

32.  First  the  services  offered  by 
alternative  systems  may  or  may  not  be 
the  same  as  those  offered  by  Intelsat 
They  may  also  include  some,  but  not  all. 
of  the  services  currently  offered  by 
Intelsat.  Proponents  of  alternative 
satellite  systems  contend  that  the  new 
systems  would  provide  services 
different  from  those  Intelsat  offers. 
Other  observers  have  argued  that  the 
proposed  services  are  complementary  to 
Intelsat's  and  this  would  stimulate 
demand  for  them.  On  the  other  hand, 
opponents  of  the  alternative  systems 
argue  that  the  proposed  systems  would 
provide  the  same  services  as  Intelsat 
and,  therefore,  any  traffic  obtained  by 
these  new  services  would  be  traffic 
diverted  from  Intelsat.  We  invite 
comments  on  these  arguments. 
Commenters  should  identify  the 
differences  and  similarities  between  the 
services  available  from  Intelsat  and 
those  proposed  by  the  alternative 
systems.  Specifically,  commenters 
should  also  identify  their  bases  for 
differentiating  one  service  from  another. 
Can  services  be  defined  by  technical 
characteristics?  If  so.  what  are  the 
technical  dividing  lines?  Can  services  be 
grouped  according  to  the  characteristics 
of  the  user  and,  if  so,  what  are  those 
characteristics?  Should  we  differentiate 
services  for  high-volume  use  from  those 
for  low-volume  or  occasional  use?  To 
what  degree  are  services  substitutable? 
Are  services  distinguishable  where  a 
system  is  fully  digital?  Commenters 
should  also  address  whether  the 
services  can  be  differentiated  on  the 
basis  of  pricing  techniques,  marketing 
strategies,  or  geographic  areas. 


33.  Second,  as  noted  in  paragraph  5. 
above,  the  Commission  has  received  a 
letter  signed  jointly  by  the  Secretary  of 
Commerce  and  the  Secretary  of  State 
setting  forth  "criteria  necessary  to 
ensure  the  United  States  meets  its 
international  obligations  and  to  further 
its  telecommunications  and  foreign 
policy  interests."  The  letter  slates  that, 
prior  to  "final  authorization  by  the 
Commission,"  the  alternative  satellite 
systems  are  "to  be  restricted  to 
providing  services  *  '  *  for 
communications  not  interconnected 
with  public-switched  message 
networks."  We  invite  comments  on 
these  "criteria."  Commenters  should 
address  whether  and  to  what  extent 
such  a  restriction  could  be  implemented 
in  actual  practice.  Commenters  should 
also  attempt  to  identify  the  specific 
services  which  would  fall  within  and 
outside  the  scope  of  the  restriction  and 
state  the  basis  for  so  classifying  such 
services.  For  example,  many  users  of 
"public-switched  message  networks" 
employ  private  branch  exchanges 
( "PBX's")  capable  of  routing  incoming 
traffic  back  out  over  the  switched 
network.  Would  the  restriction 
recommended  by  the  State  and 
Commerce  Departments  prohibit  service 
by  alternative  systems  to  customers 
using  PBX's  at  both  ends  of  the  satellite 
communication  and,  if  so.  how  should 
such  a  prohibition  be  enforced? 

34.  Commenters  should  also  focus  on 
the  effect  such  a  restriction  could  have 
on  the  competitive  viability  of  the 
alternative  systems.  In  particular,  we 
seek  comments  as  to  whether  the 
recommended  restriction  would  give 
Intelsat  an  incentive  to  engage  in  price 
discrimination  between  circuits  that  it 
leases  to  provide  non-switched  services 
like  IBS.  when  it  would  face  competition 
from  alternative  systems,  and  circuits 
that  it  leases  to  provide  switched 
services.  In  addition,  comments  should 
include  information  and  current  data  on 
the  traffic  volume  of  non-switched 
services,  the  projected  demand  for  such 
services,  the  proportions  of  total 
international  services  represented  by 
switched  and  non-switched  services,  the 
revenues  attributable  to  each,  the 
number  of  satellite  transponders 
currently  devoted  to  offering  each 
service,  and  the  amount  of  non-switched 
traffic  the  alternative  systems  can 
expect  to  carry,  factoring  in  any 
projected  increases  in  current  traffic 
levels. 

35.  Third,  if  the  new  systems  would 
offer  services  that  are  substantially 
equivalent  to  Intelsat's,  there  may  be  a 
potential  for  traffic  diversion.  The 
Commission  seeks  information 
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regarding  the  foreseeable  extent  of  the 
potential  diversion.  We  solicit 
comments  analyzing  the  amount  of 
additional  capacity  that  the  alternative 
systems  would  introduce,  with  an 
explanation  of  the  method  used  to 
measure  that  capacity,  as  compared  to 
Intelsat's  current  (operational)  capacity 
as  well  as  its  planned  capacity  over  the 
useful  life  of  each  alternative  system. 
Commenters  should  identify  the 
alternative  systems'  capacity  as  a 
percentage  of  the  increase  in  traffic 
projected  during  the  useful  lives  of  the 
alternative  systems'  satellites,  with  an 
explanation  of  the  methodology 
underlying  any  projections.^* 

36.  Besides  the  alternative  systems' 
rapacity,  other  factors  will  determine 
whether  such  systems  divert  traffic, 
such  as  price-quality  trade-offs  between 
the  services  offered,  the  degree  of 
differentiation  between  services, 
consumer  responsiveness  to  price 
variations  in  the  offerings  of  the  various 
services,  and  the  specific  geographic 
and  service  markets  selected  for  entry 
by  the  alternative  systems.  Comments 
should  take  these  factors  into  account. 
Finally,  commenters  should  specifically 
address  how  the  level  of  potential 
diversion  would  be  affected  by 
restricting  alternative  systems  to  the 
non  switched  market,  as  proposed  in  the 
State/Commerce  letter. 

37.  Fourth,  the  new  systems  may 
stimulate  demand  for  satellite  ser\'ices  if 
price  competition  between  systems 
develops  and  drives  down  prices.  If 
demand  is  stimulated,  the  resulting 
increase  in  traffic  may  offset  any  shift  of 
Intelsat's  traffic  to  the  alternative 
systems  so  that  there  is  no  overall 
decrease  in  Intelsat's  traffic  base.  The 
Commission  invites  comments  regarding 
the  ability  of  new  entrants  to  engage  in 
price  competition  and  the  effect  of  such 
competition  on  Intelsat's  prices  and  the 
demand  for  satellite  services. 
Commenters  should  submit  any  traffic 
projections  and  analyses  of  changes  in 
demand  which  take  into  account  the 
possible  stimulation  of  demand  by  the 
entry  of  alternative  satellite  systems. 
Commenters  should  also  explain  their 
method  for  identifying  Intelsat's 
"prices."  Specifically,  commenters 
should  address  whether  Intelsat's 
"prices"  have  the  same  function  as  other 
prices  in  the  marketplace  in  terms  of 
their  impact  on  demand  and  resource 
allocation  given  that  Intelsat's  users  are 
also  owners  who  receive  an  annual 
revenue  distribution  from  Intelsat. 


**  Comtnenlors  may  wish  lo  consult  the  demand 
forrcasts  submitted  by  U.S.  inlernalional  carriers  In 
Ihe  Commission's  intemalional  facility  plunning 
prcu'.eedings. 


38.  Finally,  the  new  systems  may 
capture  a  part  of  the  market  previously 
served  not  by  Intelsat  but  by  submarine 
cables.  With  the  introduction  of  fiber 
optic  digital  cables,  satellites  and  cables 
will  become  increasingly 
interchangeable  for  many  services  (such 
as  wide-band  services  or  data 
transmissions)  previously  suitable  only 
to  provision  via  satellite.  The 
Commission  seeks  assessments  of  the 
amount  of  traffic  that  could  be  attracted 
by  the  alternative  satellite  systems 
which  would  otherwise  have  been 
carried  by  submarine  cables. 

2.  Revenue  Impact 

39.  Each  of  the  factors  and  possible 
scenarios  regarding  Intelsat's  traffic 
base  outlined  in  the  preceding 
paragraphs  will  have  a  revenue  impact 
on  Intelsat.  The  Commission  seeks  all 
available  data  that  would  assist  it  in 
quantifying  the  overall  impact  of  each 
on  Intelsat's  net  revenues  including  data 
regarding  changes  Intelsat  could  effect 
in  its  costs  in  the  long  run.  In  addition, 
we  solicit  analyses  of  the  relationship 
between  changes  in  Intelsat's  revenues 
and  its  ability  to  provide  service. 
Comments  should  address  the  effect 
authorization  of  additional  satellite 
systems  would  have  on  Intelsat's  ab'l'*v 
to  provide  global  service  as  well  bs 
service  in  specific  regions  and  market: 
Commenters  should  include  discussion 
of  the  revenue  level  at  which  Intelsat 
could  be  expected  to  curtail  expansion 
of  its  system,  but  retain  its  existing  level 
of  service,  and  the  level  at  which 
Intelsat  would  be  unable  to  continue 
providing  its  existing  service.  We 
emphasize  that  comments  and  analyses 
on  this  topic  must  be  fully  supported  by 
the  data,  models,  assumptions,  and 
methodologies  used  to  develop  them. 

3.  Competitive  Response. 

40.  If  alternative  satellite  systems  are 
established,  competition  between  the 
new  systems  and  Intelsat  might  prompt 
Intelsat  to  take  responsive  action,  such 
as  changing  its  rate  levels,  rate  structure 
and  service  offerings  or  reconfiguring  its 
satellites  or  transponders.  The 
Commission  seeks  to  identify  Intelsat's 
options  in  terms  of  responding  to 
competition  as  well  as  the  constraints 
on  Intelsat's  behavior  resulting  from 
such  factors  as  its  sunk  capital 
investments,  technological 
inflexibihties,  and  the  pricing  elasticities 
of  demand  for  the  services  it  offers.  We 
ask  commenters  to  focus  in  particular 
upon  the  extent  of  Intelsat's  ability  to 
change  its  rate  structure  in  response  to 
competition  taking  into  account  the  legal 
barriers,  if  any.  commenters  may  have 
identified  in  response  to  paragraph  26, 


supra.  Is  Intelsat  able  to  vary  its  prices 
to  meet  actual  or  potential  competition? 
Commenters  should  identify  any 
constraints  on  Intelsat's  pricing 
flexibility  which  may  exist  and  the 
modification  of  Intelsat's  pricing 
structure,  if  any.  which  would  be 
necessary  to  ensure  that  Intelsat 
remains  a  viable  competitive  entity.  In 
particular,  would  Intelsat  have  an 
incentive  lo  engage  in  price 
discrimination  between  the  geographic 
markets  where  entry  occurs  and  those 
where  no  entry  is  anticipated?  If  such 
price  discrimination  occurs  how  will  it 
affect  Intelsat's  revenues  and  the 
sharing  of  Intelsat's  cost  among 
signatories?  We  invite  comments  as  to 
each  of  these  factors  as  well  as  any 
other  marketplace  realities  which  would 
limit  Intelsat's  competitive  response. 
-  41.Thereareother  ways  in  which 
Intelsat  could  respond  to  competition. 
Intelsat  could  improve  its  economic 
efficiency  by  reducing  its  costs  and  by 
better  meeting  its  customer  service 
requirements.  For  example,  Intelsat  may 
be  able  to  reduce  its  costs  by  modifying 
its  investment  program,  reducing  the 
amount  of  unused  satellite  capacity  or 
taking  greater  advantage  of 
technological  change.  Commenters 
should  consider  these  factors  in 
asse.ssing  Intelsat's  response  to  new 
entr^ 

B.  Impact  on  Users  of  International 
Communication  Links 

42.  The  establishment  of  alternative 
satellite  systems  will  also  affect  users  of 
satellite  facilities,  both  the  international 
service  carriers  who  obtain  satellite 
circuits  to  provide  service  to  the  public 
and  consumers  or  end  users.  The 
Commission  must  insure  that  the  policy 
it  develops  regarding  alternative 
satellite  systems  takes  into  account  the 
interests  of  both  of  these  user  groups.  As 
discussed  more  fully  below,  we  are 
seeking  comments  on  the  issues  we 
have  identified  as  pertinent  to  these 
groups.** 

1.  Service  Providers 

43.  Satellite  capacity  is  purchased  by 
several  U.S.  international  service 
carriers  to  provide  their  various  services 
to  the  public.  Changes  in  the  suppliers  of 
satellite  circuits  and  in  the  available 
capacity  will  have,  therefore,  a 
significant  effect  upon  U.S.  service 
providers.  We  invite  comments  on  the 
nature  of  that  effect.  We  recognize. 


**  We  Invite  parlies  lo  address  Ihe  potenlial 
effects  of  new  entry  on  foreign  consumers,  carriers, 
and  service  providers  as  well  as  U.S.  consumers, 
carriers,  and  service  providers. 


I 


Federal  Register  /  Vol.  50,  No.  8  /  FiicLiy.  January  11.  1985  /  Propos<!d  Rules 


1577 


however,  that  the  international  service 
<:arriers  have  intemsls  which  may 
diverge.  Thus,  different  carriers  or 
groups  of  carriers  could  be  affected 
differently  by  the  entry  of  alterniitive 
satellite  systems.  For  example,  some 
international  carriers  have  substantial 
investments  in  submarine  cable 
facilities  which  might  influence  their 
choice  of  facility  without  regard  to 
pricing  differences  whit;h  may  exist 
between  Intelsat  and  the  proposed 
systems.  In  addition,  some  carriers  may 
purchase  capacity  in  any  new  systems 
while  others  would  prefer  to  obtain 
tariffed,  short-term  services  like  those 
available  from  Intelsat  Accordingly, 
commenters  should  address  these 
differences  between  service  providers 
when  they  respond  to  the  points  raised 
below. 

44.  We  believe  there  are  a  number  of 
potential  effects  of  new  entry  that  would 
be  relevant  to  carriers  and  international 
service  providers.  The  most  obvious 
potential  effect  is  that  competition 
between  Intelsat  and  the  new  systems 
could  drive  down  the  prices  that  service 
providers  pay  to  obtain  satellite 
capacity.  Competition  may  also 
stimulate  changes  in  the  quality  or  range 
of  satellite  services  offered  to  carriers  in 
ways  that  would  affect  various  carriers 
differently.  The  availability  and 
reliability  of  satellite  circuits  may  also 
change  as  a  result  of  competition.  We 
invite  comments  on  the  likelihood  that 
competitive  entry  by  alternative  systems 
would  produce  changes  such  as  these 
and  on  the  nature  and  extent  of  such 
changes.  We  are  interested  specifically 
in  receiving  estimates  of  the  rates  that 
the  alternative  systems  would  charge  for 
each  of  the  various  offerings  they 
propose  in  their  applications,  including 
tariffed  services  and  transponder  sales 
or  leases.  Such  estimates  should  be 
accompanied  by  comparisons  of  the 
rates  proposed  by  the  alternative 
systems  and  those  currently  available 
for  similar  offerings.  Commenters  should 
also  address  whether  the  introduction  of 
these  satellite  systems  would  promote 
or  hinder  the  ability  of  service  pro\iders 
to  offer  new  or  innovative  serviics. 

45.  Several  of  the  applicants  before 
the  Commission  have  proposed  to  sell 
transponders  or  lease  them  on  a  long- 
term  basis.  We  invite  comments  on  the 
benefits  and  disadvantages  of  permitting 
carriers  to  purchase  transponders  or 
lease  them  on  a  long-term  basis. 
Commenters  should  consider  such 
factors  as  the  benefits  of  capitalizing 
costs  versus  treating  them  as  expenses 
and  the  differences  in  terms  of  cost 
predictability  between  owning  capacity 
and  obtaining  it  on  a  tariffed  basis.  In 


addition,  we  invite  comments  regarding 
the  effect  of  transponder  purchases  on 
the  availability,  price,  quality,  and 
reliability  of  satellite  circuits.** 

2.  Consumers  ** 

46.  We  invite  comments  on  the  impact 
of  authorizing  alternative  satellite 
systems  upon  consumers  of 
international  communication  services. 
Will  consumers,  on  balance,  be  better 
off  if  additional  systems  are  authorized? 
Because  certain  users  may  be  affected 
differently  from  other  users  by  the  entry 
of  these  new  satellite  systems,  we  ask 
that  commenters  address  these 
differences.  Comments  should  address 
whether  the  entry  of  these  systems 
would  increase  or  decrease  the 
availability,  price,  quality,  and 
reliability  of  satellite  services  provided 
to  end  users.  In  addition,  we  invite 
comments  on  whether  the  sale  or  long- 
term  lease  of  transponders  by  the 
alternative  satellite  systems  would 
create  a  "bypass"  problem,  i.e.,  whether 
end  users  would  purchase  transponders 
in  such  high  numbers  that  the  carriers 
would  be  left  with  too  small  a  number  of 
remaining  users  to  price  their  services 
competitively. 

C.  Equipment  Manufacturers 

47.  Satellite  equipment,  including  that 
associated  with  the  launch  vehicle, 
space  segment,  and  ground  segment,  is 
manufactured  by  a  number  of  U.S.  and 
foreign  firms.  Changes  in  the 
international  satellite  services  market 
would  have  an  impact  on  the  world- 
wide .satellite  equipment  industry.  In 
order  to  assess  impact,  the  Commission 
requests  comments  containing 
information  on  the  revenues  of 
companies  in  the  satellite  equipment 
market.  We  seek  data  and  analyses  that 
will  assist  us  in  determining  the 
revenues  earned  by  United  States, 
European,  Japanese  and  other  satellite 
manufacturers,  individually  and  as  a 
gioup,  from  the  sale  of  satellite 
equipment.'^'  We  request  that  the 
information  provided  break  down  the 
revenue  data  into  the  space  segment, 
launch  vehicle  and  earth  station 
equipment  categories.  We  are 
particularly  interested  in  receiving 
comments  regarding  the  size  of  the 
world-wide  equipment  manufacturing 
industry  and  the  percentage  of  the  sales 
and  revenues  of  equipment 


■'"See  note  17.  supra  and  text  accompanying. 

^'  Sdleilite  equipment  companies  who  respond  to 
litis  Notice  but  are  reluctant  lo  provide  such 
information  because  they  believe  it  lo  be 
proprietary  are  advised  to  consult  the  Commission's 
Rules  regarding  requests  for  confidential  treatment 
of  submissions.  See  47  CFR  0.459  (1984). 


manufacturing  companies  which  are 
attributable  to  Intelsat  purchases. 

48.  In  addition,  we  invite  comments  as 
to  whether  the  authorization  of 
alternative  satellite  systems  would 
increase  the  demand  for  satellite 
equipment.  Authorization  of  the 
alternative  systems  could  increase 
demand  for  two  reasons.  First,  the  new 
systems  themselves  would  purchase 
satellite  equipment.  Second,  if  the 
introduction  of  competition  between 
Intelsat  and  the  alternative  systems 
stimulates  demand  for  satellite  services 
(because  competition  has  driven  prices 
down  or  has  stimulated  innovative 
services),  both  Intelsat  and  the 
alternative  systems  may  require 
additional  equipment.  We  invite 
comments  on  these  points.  We  also  ask 
commenters  to  address  whether  there 
would  be  a  quantifiable  relationship 
between  the  increase  in  satellite 
equipment  sales  and  the  increase  in 
demand  for  international 
communications  services  which  might 
be  created  by  the  alternative  satellite 
systems. 

49.  Commenters  should  also  address 
the  impact  alternative  systems  may 
have  on  the  price  and  technological 
development  of  satellite  equipment.  The 
introduction  of  these  systems  could 
produce  scale  economies  or  stimulate 
manufacturing  innovations  that  would 
permit  lower  prices  overall  for  satellite 
equipment,  which  could,  in  turn,  enable 
systems  with  smaller  or  specialized 
capacity  to  provide  service  at 
competitive  prices.  In  addition,  an 
expanded,  competitive  market  for 
equipment  may  stimulate  technological 
innovation  in  the  design  and 
performance  of  satellite  equipment.  The 
Commission  solicits  data  and  analyses 
regarding  these  possibilities  and  their 
effect  on  equipment  manufacturers. 

.50.  Finally,  coirmenters  should 
address  the  steps  that  the  Commission 
could  take  to  ensure  that  the  market  for 
such  equipment  is  vigorously 
competitive.  Specifically,  commenters 
should  identify  the  policies,  rules,  or 
other  action  required  lo  protect  domestic 
manufacturers  from  the  anti-competitive 
actions,  if  any,  of  foreign  entities. 
Commenters  should  also  discuss  the 
limitations  on  the  Commission's  ability 
to  take  such  steps. 

D.  Alternative  Methods  for  Promoting 
Efficiency 

51.  In  addition  to  the  introduction  of 
alternative  satellite  systems,  other 
mechanisms  may  exist  which  would 
increase  efficiency  in  the  provision  of 
international  satellite  services.  The 
Commission  invites  comments  on 
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possible  options  to  incrpase  efTicicncy. 
One  uption  which  commenters  may 
wish  lo  address  is  ihp  role  that  direct 
«(.cess  by  U.S.  carriers  lo  the  Intelsat 
spiici*  sei^ment  could  play  in  the  future. 
The  Department  of  Stale  and  the 
Department  of  Commerce  have 
indicated  their  belief  that  affording 
companies  in  addition  lo  Comsat  the 
option  of  dealing  directly  with  Inlelsal 
for  competitive  ser\ices  is  a  necessary 
step  lo  ensure  that  additional  facilities 
are  constructed  only  where 
economically  and  technically  justiHed. 
Commenlers  are  invited  lo  address 
whether  such  an  option  would  be 
economically  and  technically  feasible  in 
the  environment  which  would  be. 
created  through  the  entry  of  alternative 
satellite  systems.  Commenters 
addressing  that  issue  may  wish  to 
consider  the  record  in  the  Commission's 
proceeding  on  direct  access.  See 
Regulatory  Policies  Concerning  Direct 
Access  to  Intelsat  Space  Segment  for  the 
U.S.  International  Service  Carriers.  90 
FCC  2d  1446  (1982)  (notice  of  inquiry): 
FCC  No.  84-129,  49  FR  19132  (1984) 
(report  and  order  terminating  the 
proceeding).  While  the  decision  on 
direct  access  was  setttled  in  the  context 
of  today's  environment,  the  potential  for 
separate  international  systems 
introduces  new  factors  that  may  make 
direct  access  more  feasible. 

E.  Marketplace  Trends 

52.  The  applicants  before  this 
Commission  are  not  the  first  lo  propose 
the  establishment  of  satellite  systems 
other  than  Intelsat  to  provide 
international  services.  As  we  noted  in 
paragraph  20.  above.  Intelsat  has 
previously  coordinated  four  systems 
proxiding  service  between  countries 
served  by  Intelsat.  In  addition,  there  are 
a  number  of  newly-proposed  satellite 
systems  which  would  be  capable  of 
providing  international  as  well  as 
domestic  service.  The  United  Kingdom 
has  proposed  the  UNISAT  system 
whose  beam  would  cover  the  U.S. 
eastern  seaboard  and  most  of  western 
Europe.  France  has  proposed  the 
TELECOM  satellite  whose  beam  would 
cover  most  of  Europe  and  the  French 
Caribbean.  Eastern  Canada,  and  the 
Indian  Ocean.  Spain  has  proposed  the 
IBEROAMERICAN  satellite  whose 
beam  would  cover  Spain  and  Latin 
America.  Other  systems  have  also  been 
proposed  by  Japan  for  the  Pacific  Basin, 
by  Sweden  for  all  of  Scandanavia.  and 
by  Luxembourg  for  western  Europe  and 
possible  transatlantic  service. 

53.  The  satellite  systems  listed  above 
are  not  the  only  proposed  or  existing 
facilities  which  could  have  an  impact  on 
Intelsat's  position  in  the  market  for 


international  telecommunications 
service.  Fiber  optic  cables  are  capable 
of  providing  many  of  the  services  that 
were  previously  available  only  via 
satellite  due  to  the  limitations  inherent 
in  analog  cable  technology.  Moreover, 
fiber  optic  cables  will  introduce  low 
cost,  high  capacity  facilities  into  the 
international  marketplace. 

54.  The  Commission  invites  comments 
analyzing  whether  the  structural  and 
technological  initiatives  identified  above 
represent  an  inexorable  trend  away 
from  preservation  of  Intelsat's  unique 
position  as  a  provider  of  international 
satellite  services.  Are  alternative 
satellite  systems  an  inevitability?  What 
forces  in  the  global  market  confronting 
Intelsat  contribute  to  this  proliferation  in 
alternative  systems?  What  indications 
are  there  that  other  countries,  besides 
the  United  States  and  the  six  countries 
identified  above,  are  likely  to  establish 
alternative  systems?  Commenters  are 
invited  to  submit  all  available  data  and 
analyses  that  would  be  helpful  in 
characterizing  the  marketplace  context 
in  which  satellite  services  are  offered. 

IV.  Technical  Issues 

55.  We  also  seek  comment  on  certain 
technical  issues  regarding  the  efficient 
use  of  the  electromagnet  spectrum  and 
the  geostationary-satellite  orbit. 
Recently,  the  projected  demand  for 
orbital  positions  over  the  Atlantic 
Ocean  has  increased  markedly  for 
satellite  networks,  such  as  those 
proposed  by  the  alternative  systems, 
that  would  be  operated  in  the  4/6  GHz 
and  11-12/14  GHz  frequency  bands.  In 
particular.  Intelsat  has  indicated  that  it 
plans  to  use  a  number. of  orbital 
positions  over  the  Atlantic  to  provide  its 
Intelsat  Business  Services  as  well  as  its 
more  traditional  services.  In  some  cases. 
Intelsat's  projected  requirements  would 
be  in  conflict  with  orbital  positions 
requested  by  applicants  for  domestic 
and  alternative  international  satellite 
systems. 

56.  Some  observers  have  argued  that  a 
common-user  system  such  as  Intelsat's 
would  more  efficiently  use  the 
spectrum/orbit  resources.  However, 
other  observers  have  argued  that  the  use 
of  individual  networks,  such  as  those 
proposed  in  the  pending  applications, 
would  not  necessarily  be  less  efficient. 
Furthermore,  these  observers  contend 
that  in  order  for  any  satellite  system  to 
satisfy  user  demand  for  particular  types 
of  services — such  as  high-speed  data 
services  without  intervening  terrestrial 
links — the  system  would  have  to  use 
satellite  and  earth  station  configurations 
or  operational  techniques  which  would 
be  less  efficient  than  other 
configurations,  regardless  of  whether 


they  are  common-user  systems.  We 
believe  that,  in  many  cases,  the  extent 
to  which  a  satellite  network  includes 
features  which  make  it  more  specfnim/ 
orbit  efficient  is  determined  by  the 
economic  incentives  of  the  network 
operator,  whether  the  network  is  a 
common-user  network  of  one  of  many 
individual  networks.  We  request 
comments  on  the  impact  of  the  proposed 
systems  on  spectrum/orbit  efficiency 
and  seek,  specifically,  comments  on  the 
extent  to  which  we  can  rely  on 
economic  incentives  to  achieve  greater 
efficiency. 

57.  In  licensing  networks  in  the 
domestic  fixed-satellite  service,  we  have 
implemented  technical  standards 
intended  to  allow  for  the  greatest 
number  of  satellites  in  the  geostationary 
orbit  and  the  greatest  efficiency  of  those 
satellites.**  In  particular,  these 
standards  are  designed  to  permit 
satellites  operating  in  the  same 
^equency  bands  to  be  located  as  close 
together  as  two  degrees  of  orbital  arc. 
We  note  that  some  of  the  applicants  for 
authority  to  provide  international 
service  propose  lo  engineer  their 
networks  to  permit  the  location  of  other 
satellites,  operating  in  the  same 
frequency  bands  and  having  a  common 
ser%'ice  area,  within  two  degrees.  The 
standards  also  require  "full  frequency 
re-use."  to  insure  that  the  usable 
communications  bandwidth  on  domestic 
satellities  approaches  1000  MHx.  and  a 
minimum  total  transponder  power 
capability  for  each  satellite  operating  in 
a  given  band.  The  "fiill  frequency  re- 
use" and  minimum  power  standards  for 
domestic  satellites  cannot  be  directly 
applied  to  the  proposed  international 
systems  because  of  the  number  of 
beams  to  be  employed  by  those  systems 
and  the  international  treaty  constraints 
on  frequency  use.  However,  some 
variation  of  these  standards  may  be 
appropriate.  Therefore,  we  also  request 
comments  on  whether,  and  if  so,  to  what 
extent,  we  should  apply  the  standards 
developed  for  the  domestic  fixed- 
satellite  service  to  any  networks 
authorized  for  international  service. 

V.  Cooclusioa 

58.  The  Commission  overriding 
concern  is  to  develop  a  policy  with 
respect  to  the  establishment  of 
alternative  sateMite  systems  that  will  be 
based  on  an  accurate  assessment  of  the 
legal  and  economic  issues  raised  by 
such  systems.  The  information  solicited 
above  will  be  used  to  insure  that  our 
assessment  reflects  current  marketplace 


**  Licensing  of  Space  Stulioiis  in  the  Dometlic 
Fixed-Satellite  Service.  48  F.R.  40.  233  (1983). 
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realities.  We  encourage  intere.st-rd 
parties  to  submit  data  that  is  responsive 
to  these  concerns.  We  lieiieve  that  the 
schedule  that  we  are  setting  up  for  the 
submission  of  comments  and  replies  is 
sufficient  for  parties  to  develop 
complete,  current,  and  responsive  data 
and  analyses.  Accordingly,  motions  for 
extension  of  time  or  late-filed  ploadings 
will  be  viewed  disfavorubly. 

59.  We  instruct  the  Chief,  Common 
Carrier  Bureau,  to  supplement  the  record 
by  obtaining  any  information  necessary 
for  the  conduct  of  this  proceeding. 

60  For  purposes  of  this  non-restricted, 
informal  inquiry  and  rulemaking 
proceeding,  members  of  the  public  are 
advised  that  ex  parte  contacts  are 
permitted  from  the  time  of  issuance  of  a 
notice  of  inquiry  and  proposed 
rulemaking  until  the  time  a  draft  order 
proposing  a  substantive  disposition  of 
such  proceeding  is  placed  on  the 
Commission's  Sunshine  Agenda.  In 
general,  an  ex  parte  presentation  is  any 
written  or  oral  communication  (other 
than  formal  written  comments/ 
pleadings  and  oral  arguments)  between 
a  person  outside  the  Commission  and  a 
Commissioner  or  a  member  of  the 
Commission's  staff  which  addresses  the 
merits  of  the  proceedings.  Any  person 
who  submits  a  written  ex  parte 
presentation  must  serve  a  copy  of  that 
presentation  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file. 
Any  person  who  makes  an  oral  ex  parte 
presentation  addressing  matters  not 
fully  covered  in  any  written  comments 
previously  filed  in  the  proceeding  must 
prepare  a  written  summary  of  that 
presentation.  On  the  day  of  oral 
presentation,  that  written  summary  must 
be  served  on  the  Commission's 
Secretary  for  inclusion  in  the  public  fde, 
with  a  copy  to  the  Conunission  official 
receiving  the  oral  presentation.  Each  ex 
parte  presentation  discussed  above 
must  state  on  its  face  that  the  Secretary 
has  been  served,  and  must  also  state  by 
docket  number  the  proceeding  to  which 
it  relates.  See  generally.  Section  1.1231 
of  the  Commission's  rules,  47  CFR 
§  1.1231.™ 

61.  It  is  ordered,  pursuant  to  Sections 
4(i),  (j),  214(d),  303(r),  309  and  403  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§154  (i),  (j),  214(d), 
303(r),  309,  403  (1984).  Sections  102(d). 
201(c)(3),  (4),  (9),  and  (11)  of  the 
Communications  Satellite  Act  of  1962.  as 


"As  provided  in  the  Commission's  publii-  notice, 
Rnporl  No.  1-3057.  Mimeo  No.  4716  dune  7,  1984). 
the  sulellite  dppliculions  belVire  us  are  governed  by 
the  f  V  parte  rules  which  appl^  to  restricted 
adjudicative  proceedings,  and  therefore 
communications  concerning  those  particular 
satellite  applications  will  not  be  permitted  in  these 
proceedings.  Sec  47  CFR  1.1 2f3  11984). 


amended,  47  U.S.C.  §§  701(d),  721(c)(3). 
(4).  (9).  (11)  (1984)  Section  553(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
§  553(b)  (1984),  and  Sections  1.412  and 
1.430  of  the  Commission's  Rules  and 
Regulations,  47  CFR  1.412, 1.430  (1984), 
that  an  inquiry  and  proposed  rulemaking 
into  the  above-captioned  matter  is 
instituted. 

62.  it  is  further  ordered  that  interested 
persons  may  file  comments  on  matters 
raised  herein  on  or  before  February  14, 
1985  and  reply  comments  on  or  before 
March  7, 1985. 

63.  It  is  further  ordered  that,  in 
accordance  with  the  provisions  of 
Section  1.419  of  the  Comniission's  Rules 
and  Regulations,  47  CFR  1.419  (1984).  all 
participants  in  the  proceeding  ordered 
herein  shall  file  with  the  Commission  an 
original  and  five  (5)  copies  of  all 
comments  and  reply  comments.  In 
reaching  a  decision,  the  Commission 
may  take  into  consideration  information 
and  ideas  not  contained  in  the 
comments,  provided  that  such 
inform.Htion  is  placed  in  the  public  file, 
and  provided  that  the  fact  of  the 
Commission's  reliance  on  such 
information  is  noted  in  the  Report  and 
Order.  Copies  of  comments  and  reply 
comments  filed  in  this  proceeding  shall 
be  available  for  public  inspection  during 
regular  business  hours  in  the 
Commission's  reference  room  at  its 
headquarters  at  1919  M  Street,  N.W., 
Washington,  D.C. 

64.  Pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act  (P.  L.  96-354), 
it  is  certified,  that  Sections  603  and  604 
of  the  Act  do  not  apply  because  this 
proposed  rule  or  policy  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  See  5  U.S.C 
603.  604,  605(b)  (1984).  The  proposed  rule 
or  policy  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses  or  other 
small  entities  because  the  Commission 
has  not  received,  and  does  not 
anticipate  receiving,  a  substantial 
number  of  applications  from  small 
businesses  for  authority  to  construct  and 
operate  satellite  systems  providing 
international  communications  services. 

Federal  Communications  Commission. 
William  |.  Tricarico, 

Siicmlary. 

Attachment  A 

The  White  House,  Washington,  November  28, 

1984 
Presidential  Determination  No.  85-2 

Memorandum  For: 
The  Secretary  of  Slate 
The  Secretary  of  Commerce 


By  virtue  of  the  authority  vested  in  me 
by  the  Constitution  and  statutes  of  the 
United  Stales,  including  Sections  102(d) 
and  201(a)  of  the  Communications 
Satellite  Act  of  1962,  as  amended  (47 
U.S.C.  701(d).  721(a)),  I  hereby  determine 
that  separate  international 
communications  satellite  systems  are 
required  in  the  national  interest.  The 
United  States,  in  order  to  meet  its 
obligations  under  the  Agreement 
Establishing  the  International 
Telecommunications  Satellite 
Organization  (INTELSAT)  (TIAS  7532). 
shall  consult  with  INTELSAT  regarding 
such  separate  systems  as  are  authorized 
by  the  Federal  Communications 
Commission.  You  are  directed  jointly  to 
inform  the  Federal  Communications 
Commission  of  criteria  necessary  to 
ensure  the  United  States  meets  its 
international  obligations  and  to  further 
its  telecommunications  and  foreign 
policy  interests. 

This  determination  shall  be  published 
in  the  Federal  Register. 
Ronald  Reagan. 

Attachment  B 

The  Secretary  of  Commerce,  Washington, 

D.C.  20230,  November  28. 1984 
Honorable  Mark  S.  Fowler, 
Chairman.  Federal  Communications 

Commission.  Washington.  D.C.  20554. 

Dear  Mr.  Chairman:  The  President  has 
determined  that  separate  international 
communications  satellite  systems  are 
required  in  the  national  interest.  He  has 
also  directed  that  we  inform  the  Federal 
Communications  Commission  of  criteria 
necessary  to  ensure  the  United  Slates 
meets  its  international  obligations  and 
to  further  its  telecommunications  and 
foreign  policy  interests.  Prior  to  final 
authorization  by  the  Commission  of  any 
systems,  to  assure  that  the  United  States 
meets  its  obligations  as  a  Party  to  the 
Agreement  Establishing  the 
International  Telecommunications 
Satellite  Organization  (INTELSAT) 
(TIAS  7532): 

(1)  each  system  is  to  be  restricted  to 
providing  services  through  the  sale  or 
long-term  lease  of  transponders  or  space 
segment  capacity  for  communications 
not  interconnected  with  public-switched 
message  networks  (except  for 
emergency  restoration  service);  and, 

(2)  one  or  more  foreign  authorities  are 
to  authorize  use  of  each  system  and 
enter  into  consultation  procedures  with 
the  United  States  Party  under  Article    | 
XlV(d)  of  the  INTELSAT  Agreement  to 
ensure  technical  compatibility  and  to 
avoid  significant  economic  harm. 

The  President's  determination,  its 
conditions,  and  these  criteria  are 
premised  on  our  review  of  the  issues 
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prfwnpled  by  the  applications  now 
before  the  Commission.  If  proposals 
substantially  different  are  forthcomin){. 
further  F^xecutive  Branch  review  may  ite 
required. 

The  Commission  should  afford 
interested  parties  an  opportunity  to 
submit  timely  comments  on  the  pendin}( 
iippliuitions  in  view  of  these  F.xecutive 
Branch  recommendations. 

A  memorandum  of  law  concemin(( 
Article  XIV  of  the  INTELSAT 
Ajtrecment  is  enclosed. 

Sincerely, 
(ieorjje  P.  Shultz. 
Secretary  of  State. 
Malcolm  Baldrige. 
Sccrtftory  of  Commerce. 

Enclosure. 

DepurlmenI  of  Stale.  TIte  VjegfA  Adviser. 
Washington.  IXl  2tS>2D 

Memorandum  of  Law 

The  Orion  Satellite  Corporation  and 
International  Satellite.  Inc.  Applications 
for  International  Satellite 
Communication  Facilities. 

Backjirtiund  and  Question  I'rvsinted 

The  Orion  Satellite  Corporation 
(Orion)  and  international  Sitteliite.  Inc. 
have  applied  to  the  rcC  for  authority  to 
provide  privately  owned  international 
satellite  communications  facilities  to 
customers  on  a  commercial  basis,  Orion 
argues  that  its  system,  which  wutild  jm-II 
or  lease  transponders  to  major  business 
users  on  both  sides  of  the  Atlantic,  is 
subject  to  coordination  with  INTFJ^M' 
only  for  technical  compatibility  with  the 
I\TE15.AT  system.  The  es-sence  of  its 
argument  is  that  it  does  not  propose 
common  carrier  services  and  only  such 
services  are  "public  international 
telecommunications  services"  which 
require  coordination  with  IN  IT.IS.Vr  for 
avoidance  of  signifu;ant  economic  harm 
as  well.  Although  Intemati.'jriil  S;itellite. 
Inc.  (ISl)  argues  that  its  system  will  not 
cause  signiHcant  ecomirr.ic  harm  to 
I.\TF,LSAT.  it  does  not  explicitly 
concede  that  il.s  system  is  subject  to 
coordination  under  ArtitU-  XlVjd)  ot  ihe 
IN  rF.l.SA  I  Agreement. 

'these  applications  present  the 
following  'threshold  legal  question  under 
the  INI  KI.SAT  Agreement  of  inri.  TIAS 

Do  the  Orion  and  ISl  promos.. Is 
iruolve  the  use  of  non-IN'i  W.S.\T  .-ip.ice 
segment  facilities  for  international 
■'public  telecommunications  siTviwJs" 
within  Ihe  meaning  of  Artu.le  XIV|d). 
requiring  coordination  with  INTKIiiAT 
for  both  technifuti  compalibiiily  and  Ihe 
avoidance  of  significant  economic  harm, 
or  do  th(!y  propose  "specialized 
telecommunications  servic»!s"  under 


Article  XlV|e)  which  require 
coordination  for  only  technical 
compatibility? 

Summary 

While  the  issue  is  not  free  from  doubt, 
the  sounder  view  appears  to  be  that 
Orion  and  ISl  would  provide  public 
international  satellite 
telecommunications  services  within  the 
meaning  of  the  INTELSAT  Agreement.  A 
non-profit  satellite  system  to  be  used  for 
in-house  international 
telecommunications  by  the  owner  might 
not  involve  public  services,  but  neither 
Orion  nor  ISl  is  proposing  such  a 
system.  Nor  would  their  proposals  seem 
to  fall  within  the  intended  scope  of 
"specialized  services",  the  other 
category  of  services  requiring  only 
technical  coordination  with  INTELSAT. 
Thus  the  United  States  may  authorize 
Orion  and  ISl  consistently  with  its 
obligations  under  the  INTELSAT 
agreement  if  they  are  coordinated  under 
Article  XlV(d)  for  technical 
compatibility  and  to  avoid  significant 
economic  harm  to  INTELSAT. 

A  contrary  reading  would  permit  any 
LNTELSAT  party  to  authorize  a 
commercial  non-INTELSAT  satellite 
system  for  international 
telecommunications  services  despite 
serious  anticipated  economic  harm  to 
INTELSAT,  provided  all  transponders 
were  dedicated  to  users  by  lease  or  sale. 
This  would  undermine  the  basic  purpose 
of  INTE15AT:  to  maintain  a  single 
global  commercial  telecommunications 
satellite  system  to  provide  worldwide 
expanded  telecommunications  services. 

Analysis 

1.  Authorization  of  a  space  se}:meiit  to 
provide  public  international 
tehcommuiiications  services  requires 
technical  and  economic  harm 
coordination  with  INTELSAT. 

Under  the  definitive  IN TFlii.A  I 
arrangements,  the  L'nited  States  has  an 
obligation,  set  out  in  the  Agreement's 
preamble  and  made  operative  by  Article 
XIV.  to  help  maintain  a  single  global 
commercial  international 
lek  communications  system  as  part  of  an 
improved  global  telecommunications 
nelwoik.  The  obligations  exit  nd  to  whtd 
is  difined  in  the  Agreement  as  the 
"sp.K  e  8t!gmenf  of  INTELSAI .  This 
includes  the  satellites  and  related 
facilities  and  equipment  which  are 
re(|uired  to  support  the  operation  ol  the 
satellites. 

While  available  for  other  pui poses, 
t'u-  INTELSAT  Agreement  contemplates 
ii.str  of  the  INTKIilA  1  space  segment 
essentially  for  international  public 
telecommunications.  It  expressly 
permits  parties  to  use  non-IN'1'El.SA T 


space  segment  facilities  to  provide 
public  domestic  services  (Article  XlV(c)| 
or  specialized  services  (Article  XlV(e)| 
after  coordination  with  INTELSAT 
solely  for  technical  compatibility.  The 
use  of  non-INTEI5AT  space  segment  for 
international  public  telecommunications 
services  (Article  XIV(d)|  is 
contemplated  after  consultation  with 
INTELSAT  to  ensure  technical 
compatibility  and  to  determine  that  the 
services  will  not  cause  significant 
economic  harm  to  the  INTELSAT 
system.  Article  XlV(g)  totally  excepts 
non-INTELSAT  space  segment  facilities 
used  solely  for  national  security 
purposes.  The  XIV  (d)  and  |e)  provisions 
are  the  crux  of  the  issue. 

The  coordination  requirements  of 
Article  XIV  are  a  key  element  of  the 
general  obligation  of  INTELSAT 
members  to  help  maintain  INTELS.'KT  as 
a  single  telecommunications  network. 
The  INTELSAT  Agreement  negotiating 
history  shows  that  Article  XIV  was  a 
compromise  between  the  desire  of 
certain  European  countries,  led  by 
France,  that  the  Agreement  allow  for 
possible  "regional"  satellite  systems, 
and  the  desire  of  the  United  States  that 
other  international  satellite  systems  be 
precluded.  France,  in  fact,  proposed  thai 
INTE15AT  be  only  a  federation  of 
regional  systems.  Several  definitions  of 
what  would  constitute  a  regional  system 
were  put  forward,  but  none  was  adopted 
in  the  fmal  text.  It  appears  that  the 
negotiators  felt  that  the  economic  harm 
test  incorporated  in  Article  XlV(d)  for 
international  public  telecommunication 
services  made  a  definition  unnecessary. 

2.  "fhjblic  telecommunications 
ser\  ices"  are  not  limited  to  "common 
currier  services  ". 

The  INTELSAT  Agreement,  Article 
i(k).  defines  public  telecommunications 
services  as  follows: 

■PiililiL:  telec:ommuni(:iili(in  sirrvices"     " 
riii'.ins  fixed  or  muhile  public 
felecommuniciition  services  which  tan  be 
prcivided  by  sutfliite  iind  which  art,'  availidilf 
for  !!•!(•  by  the  p:ibli<:,  such  iis  telephony, 
tflesMphy,  tele\,  f;icsiniiit',  data 
Iransmissicin.  Iriinsmissiun  of  nidio  and 
ti'lrvi.sion  proprams  betvM.-cn  approvj-d  n.^th 
sliilioDN  liavin,q  iiocnss  to  the  IN'I'H.SA  I' 
.•4(Mce  segment  for  further  lr.!iismi.ssion  to  the 
pulila:.  and  U'.isfd  rimiils  for  any  of  those 
p^rpiisis:  but  CM.Iutltnjj  those  mtibilf  srr\  ires 
of  a  typo  no  i  rovidrd  iindfr  the  Interim 
Aurceiiu-iit  ,ind  the  Special  Afjrec'iucnl  prior 
III  li.e  opi-iiiKg  for  signaliin-  of  this 
AjiiiTmriit.  which  are  provideil  Ihrtxigh 
ir.otiile  sliitions  operalinj;  dirertly  to  a 
»;i'c!lite  whif.h  Is  designed,  in  whole  <ir  in 
piirt,  to  provide  scrvir4^s  rclalinx  to  Ihe  sidely 
or  flight  cunlrul  of  aircraft  or  to  a\  i.ition  or 
nuiriliiiir  r.idio  navigation. 
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The  applicable  rules  of  international 
law  governing  the  interpretation  of 
international  agreements  do  not  sustain 
the  view  that  the  term  "public 
telecommunications  services"  means 
only  services  analogous  to  those 
considered  "common  carrier"  in  United 
States  telecommunications  law.  In 
interpreting  an  international  agreement, 
the  general  rule  is  that  the  texts  of  the 
agreement  will  be  given  their  oridinary 
meaning  in  the  context  of  the  entire 
agreement  and  in  light  of  its  object  and 
purpose,  unless  it  can  be  established 
that  the  parties  intended  a  special 
meaning  to  attach.  The  rules  call  for 
taking  into  account  as  well,  inter  alia, 
any  subsequent  practice  in  the 
application  of  the  treaty.  Secondary 
sources  of  interpretation  can  be  resorted 
to  in  order  to  confirm  the  resulting 
interpretation  or  to  resolve  ambiguities. 
These  secondary  sources  include  the 
agreement's  preparatory  work  and  the 
circumstances  of  its  conclusion.  The 
purpose  of  all  the  rules  is  to  establish 
the  agreed  intent  of  the  parties,  as 
reflected  in  the  text.  (See  the  Vienna 
Convention  on  the  Law  of  Treaties, 
Articles  31  and  32,  which  the  United 
States  accepts  as  a  generally  accurate 
statement  of  the  applicable  international 
law  on  the  interpretation  of 
international  agreements.) 

Applying  these  rules,  we  note  first 
that,  while  it  was  certainly 
contemplated  that  access  in  the  United 
States  to  the  INTELSAT  space  segment 
would  be  made  throu^  common 
carriers,  there  is  nothing  in  the  text  of 
the  INTELSAT  Agreement  which  links 
or  limits  the  concept  of  "available  to  the 
public"  in  the  definition  of  "public 
telecommunications  services"  to  the 
concept  of  common  carriage,  which  is 
essentially  a  United  States  domestic 
regulatory  concept.  Nor  is  there 
anything  in  the  text  which  links  or  limits 
that  concept  to  the  analogous  term 
"public  correspondence",  used  in  the 
ITU  Radio  Regulations,  where  it  is 
defined  as:  "any  telecommunication 
which  the  offices  and  stations  must,  by 
reasons  of  their  being  at  the  disposal  of 
the  public,  accept  for  transmission." 
Radio  Regulations,  Chapter  I,  Article  1, 
Section  5.1. 

The  text  of  the  INTEl^AT  definition 
appears  to  be  largely  Self-contained  and 
susceptible  of  a  reasonable  meaning  ip 
context  without  resorting  to  the  special 
meaning  given  the  terti  in  the  regulatory 
framework  of  one  of  the  participants  or 
in  a  different  agreement  which  defines 
an  analogous  term  for  a  different  object 
and  purpose.  Article  IJk)  defmes  "public 
international  telecommunications 
services"  by  reference  to  types  of 


services,  e.g.,  telephony  and  telegraphy, 
which  were  services  to  which  the  public 
had  access  at  the  time  of  the  INTELSAT 
negotations.  It  appears  to  use  the  phrase 
"available  for  use  by  the  public"  to 
make  clear  that  new 
telecommunications  services  which 
satellites  could  provide  would  fail  under 
the  INTELSAT  mandate  as  they  came 
into  public  use.  This  construction  of  the 
phrase  "available  for  use  by  the  public  ' 
appears  to  be  in  accord  with 
INTELSATs  practice  in  intercepting  the 
concept  of  public  telecommunications 
services  over  the  years. 

The  definition  itself  appears  to 
contemplate  expressly  that  such 
services  will  be  considered  "public" 
even  when  offered  via  the  leasing  of  a 
circuit  by  INTELSAT  through  one  of  its 
members.  There  is  not  requirement  that 
the  lease  be  only  to  a  common  carrier 
rather  than  an  entity  or  small  group  of 
entities  for  the  their  own 
communications  needs. 

The  strongest  argument  for  the 
interpretation  put  forth  by  Orion  is  that 
the  concept  "public 

telecommunications"  and  the  analagous 
term  "public  correspondence"  were  in 
use  at  the  time  of  the  INTELSAT 
negotiations  in  both  the  U.S.  domestic 
telecommunications  field  and  in  the  ITU 
Radio  Regulations,  a  broad  multilateral 
telecommunications  instrument  with 
which  all  the  participants  in  the 
INTELSAT  negotiations  were  familiar. 
In  both  those  settings  it  denoted,  inter 
alia,  availability  to  the  public  at  large, 
not  just  selected  customers,  a  key 
element  of  common  carriage.  However, 
that  fact  does  not  appear  to  be  sufficient 
to  establish  legally  that  the  parties  to 
the  INTELSAT  Agreement  intended  to 
so  link  and  l<mit  it.  in  light  of  a  number 
of  factors: 

First,  there  are  many  different 
definitions  of  "public". 

Second,  within  the 
telecommunications  authorities  and 
administrations  of  most  of  the 
participants  in  the  INTELSAT 
negotiations,  provision  of  circuits 
dedicated  to  one  user's  own 
communications  are  considered  part  of 
the  public  network,  and  wholly, 
"private"  system  are  not  a  feature. 

Third,  the  practice  of  the  parties  in  the 
application  of  the  INTELSAT  Agreement 
includes  the  authorization  of  circuits 
dedicated  to  direct  use  by  an  end  user, 
not  merely  circuits  for  use  by  a  carrier 
offering  telecommunications  services  to 
the  public  at  large. 

Fourth,  it  has  not  been  U.S.  practice 
under  the  INTELSAT  Agreement  to 
equate  "public"  with  "common  carrier". 
The  FCC  has  held  entities  purchasing 


transponders  not  to  be  common  carriers, 
yet  the  services  they  provided  have 
been  coordinated  with  INTELSAT  as 
domestic  public  telecommunications 
services  under  Article  XIV(c). 

Fifth,  the  concept  of  common  carriage, 
as  it  existed  in  the  United  States  at  the 
time  of  the  INTELSAT  Agreement,  is 
itself  shifting  as  formerly  regulated 
services  are  deregulated  and  new 
services  come  on  stream  in  a 
deregulatory  climate.  For  example,  in 
the  Computer  II  decision,  the  FCC 
decided  to  forebear  from  regulating 
computer  processing  type  services 
which,  nevertheless,  are  services  offered 
to  the  public  and  are  not  "private" 
services. 

Finally,  the  theory  that  "public 
international  telecommunications 
services"  under  the  INTELSAT 
Agreement  do  not  include  the  provisions 
of  a  space  segment  on  a  commercial 
basis  to  users  who  own  or  lease 
individual  transponders  on  the  satellite 
would  allow  any  INTELSAT  member  to 
authorize  the  establishment  of  such  a 
space  segment  even  if  it  were  to  do 
significant  economic  harm  to 
INTELSAT.  This  would  appear  to  run 
counter  to  the  object  and  purpose  of  the 
Agreement,  the  maintenance  of  a  "single 
global  commerical  satellite 
telecommunications  systems,"  to 
provide  the  space  segment  required  for 
expanded  "international  public 
telecommunications  services  of  high 
quality  and  reliability  to  be  available  . . . 
to  all  areas  of  the  world."  (Preamble, 
Article  III  and  Article  XIV(a)l. 

The  Orion  application  cites 
INTELSATs  non-discrimination 
provision  as  an  indication  that  "public 
telecommunications  service"  under 
INTELSAT  means  common  carrier 
service.  However,  the  "non- 
discrimination" clause  cited  by  Orion, 
which  occurs  in  the  Preamble  to  the 
INTELSAT  Agreement,  clearly  refers  to 
the  requirements  of  the  Agreement  that 
services  be  available  on  a  non- 
discriminatory basis  to  the  nations, 
large  and  small  developed  and 
developing,  who  are  members  of 
INTELSAT.  This  is  consistent  with  the 
non-discrimination  policy  in  the 
Communications  Satellite  Act.  It  docs 
not  refer  to  a  requirement  that 
INTELSAT  be  restricted  to  services 
made  available  to  all  members  of  the 
potential  user  public  in  participating 
states.on  a  non-discriminatory  basis. 

3.  Although  a  private  non-commercial 
space  segment  might  not  require 
economic  harm  coordination  with 
INTELSA  T.  the  proposals  are  not  for 
such  service. 
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There  is  no  indication  that  the 
development  of  purely  private  space 
telecommunications  systems  was 
considered  by  the  negotiators  of  the 
INTELSAT  Agreement  or  that  such 
limited  sateUite  systems  would,  in  any 
event,  be  likely  to  cause  significant 
economic  harm.  Nevertheless,  from  the 
INTELSAT  Agreements  Article  l{k) 
reference  to  leased  circuits  and  the 
overall  object  and  purpose  of  INTELSAT 
as  a  single  "commercial" 
telecommunication  system,  one  might 
logically  infer  that  the  INTELS.\T 
Agreement  does  not  require  economic 
harm  coordination  for  a  privately-owned 
satellite  system  in  which  all  the  capacity 
is  dedic'.ted  to  the  communications 
needs  of  its  owner.  However,  the 
proposals  do  not  involve  a  privately- 
owned  satellite  for  exclusive  owner  use. 

While  not  necessarily  dispositive  of 
the  INTELSAT  interpretation  issue, 
neither  Orion  nor  ISI  proposes  a 
genuinely  private  facility  even  in  U.S. 
regulatory  terms.  The  FCCs  regulations 
on  private  radio  systems  are  found  in  47 
CFR  Part  90.  The  services  most 
analogous  to  those  proposed  to  be 
provided  by  Orion  and  ISI  are  found  in 
Subpart  D.  Industrial  Radio  Services: 
These  are  services  which  have  been 
established  by  companies  to  satisfy 
their  own  communications  needs.  For 
example,  a  pipeline  transmission 
company  has  been  permitted  to 
establish  a  private  communications 
system  to  serve  itself  along  its  right  of 
way.  The  Commission's  regulations 
(Subpart  M)  permit  companies  operating 
these  private  systems  to  provide 
servicfes  to  others,  or  permit  any  person 
to  provide  private  services  to  any 
person  eligible  for  licensing  under 
Subpart  D.  However,  the  Subpart  M 
regulations  permit  the  arrangements 
only  on  a  "not-for-profit,  cost-shared 
basis."  Both  Orion  and  ISI  intr-nd  to  sell 
or  lease  satellite  transponders,  and  to 
maintain  satellite  control  centers  and 
furnish  telemetry,  tracking,  and  control 
functions  for  a  profit.  Neither  Orion  nor 
ISI  will  therefore  be  a  private  system  as 
those  systems  are  defined  in  the  FCC 
regulations. 

4.  The  proposals  are  not  fur  the  type 
of  sen- ices  which  the  "specialized 
sen  ices"  category,  requiring  no 
economic  harm  coordination,  was 
intended  to  include. 

The  INTELSAT  Agreement.  Article 
1(1).  defmes  "specialized 
telecommunications  services"  as: 

telecommunications  services  which  can  be 
provided  by  satellite,  other  than  these 
defined  in  paragraph  (k)  of  this  Article 
("pubhc  telecommunications  services"), 
including,  but  not  limited  to.  radio  navigation 
services,  broadcasting  satellite  services  for 


reception  by  the  general  public,  space 
research  services,  meteorological  spr\-ices. 
and  earth  resource  services. 

While  the  category  of  "specialized 
services"  might  be  a  catch-all  to  assure 
that  any  service  which  is  not  a  public 
service  would,  nevertheless,  be 
technically  coordinated  with  INTELS.AT 
under  Article  XlV(e),  the  drafters  had 
certain  kinds  of  exceptions  in  mind  for 
Its  principal  content.  The  negotiating 
history  of  the  INTELSAT  Agreement 
gives  clear  guidance  that  "specialized" 
as  opposed  to  "public"  services  were 
intended  to  comprise  principally  those 
services,  excluding  generalized 
telecommunications,  under  the  direct 
control  of  gcvemments  as  a  matter  of 
special  national  policy  (such  as  direct 
broadcasting)  or  services  provided  by 
governmental  or  inter-governmental 
entities  incident  to  their  functions.  The 
negotiators  intended  to  permit  ihembers 
and  intergovernmental  organizations  full 
freedom  to  provide  such  services 
outside  of  and  without  regard  to  the 
economic  well-being  of  INTELSAT. 
Numerous  references  in  the  negotiating 
history  indicate  that,  before  INTELSAT 
undertakes  specialized  services,  it 
should  consult  with  the  U.N.  specialized 
agencies  already  involved  in  providing 
such  services,  such  as  the  International 
Civil  Aviation  Organization  (iCAO)  or 
the  International  Maritime  Consultative 
Organization  (IMCO). 

The  data  and  TV  services  that  Orion 
and  ISI  propose  to  offer  are  not 
specialized  services  within  the  sense  of 
that  term  as  used  in  the  INTELSAT 
Agreement. 

Conclusion 

While  the  issue  is  not  free  from  doubt, 
the  proposals  would  appear  to 
contemplate  providing  public 
international  telecommunications  and 
require  coordination  with  INTELSAT 
both  to  avoid  economic  harm  and  for 
technical  compatibility. 
Davis  R.  Robinson. 
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47  CFR  Part*  2.  15,  and  90 

I  G«n.  Oockvt  No.  84-1233;  RM-4B29;  FCC 
84-5751 

Amendment  of  the  Commission's 
Rules  To  Allocate  Frequencies  in 
Specific  MHz  Bands  for  Private  Land 
Mobile  Use 

AQENCv:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  has  adopted 
a  Notice  of  Proposed  Rule  Making  to 
release  land  mobile  reserve  spectrum  in 
the  89t^902  MHz  and  935-941  MHz 
bands  for  use  by  the  Private  Land 
Mobile  Radio  Services.  This  new 
spectrum  will  be  regulated  under  the 
existing  provisions  of  Subpart  S.  Part  90 
of  the  Commissions  Rules. 

DATE:  Comments  are  due  by  February 
28, 1985.  Replies  are  due  by  March  29. 
1985. 

ADDRESS:  Federal  Communications 
Commission.  1919  M  Street.  NW. 
Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stuart  Overby.  Private  Radio  Bureau. 
Land  Mobile  and  Microwave  Division, 
Rules  Branch.  (202)  634-2443. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects 
47  CFR  Part  2 

Frequency  allocations. 
47  CFR  Port  15 

Radio. 

47  CFR  Part  90 

Private  land  mobile  radio  services, 
Radio. 
Proposed  Rule  Making 

In  the  matter  of  amendment  of  Parts  2, 15. 
and  90  of  the  Commission's  Rules  and 
Regulations  to  allocate  frequencies  in  the 
896-902  MHz  and  935-941  MHz  bands  for 
private  land  mobile  use:  General  Docket  No. 
84-1233,  RM-4829.  FCC  84-575. 

Adopted:  November  21. 1984. 

Released:  )anuary  3. 1985. 

By  the  Commission:  Commissioner  Quello 
concurring  and  issuing  a  statement: 
Commissioner  Patrick  issuing  a  separate 
statement. 

Introduction 

1.  In  response  to  a  petition  filed  by  the 
Land  Mobile  Communications  Council 
(LMCC)'  and  a  study  by  the 
Commission's  Private  Radio  Bureau  of 
the  need  for  additional  private  land 
mobile  spectrum  between  now  and  the 
end  of  this  century.*  we  are  proposing  to 


'  Putilion  for  Rule  Makinj^  filed  by  the  L.and 
Motiile  Communicaliuns  Council.  RM-4829, 
receivrd  [une  18,  1984.  requestini)  (he  Commission 
ri-leHSe  20  MHz  of  spectrum  from  the  land  mobile 
reserve  for  private  land  mobile  systems  and  12  MHz 
for  common  earner  cellular  systems.  The  petition 
also  requests  the  Commission  explore  the  potential 
use  of  the  220-225  MHz  band  and  vacant  UHF-TV 
spectrum  to  satisfy  land  mobile  requirements.  This 
Nolice  responds  only  to  that  portion  of  lAICC's 
petition  requesting  release  of  land  mobile  reserve 
spectrum  for  private  land  mobile  use. 

'  Future  Private  Land  Mobile 
Telfconwiiinications  Requirements:  Final  Report. 
Planning  Staff.  Piivale  Radio  Bureau.  FCC. 
Washington.  D.C.  August  1983. 
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release  the  896-902  MHz  and  935-941 
MHz  bands  for  private  land  mobile  use.' 
We  propose  to  require  the  use  of 
narrowband  equipment  on  this  spectrum 
and  to  apportion  these  new  channels 
among  four  pools  as  follows:  30%  for 
Public  Safety,  20%  for  Industrial/Land 
Transportation,  20%  for  Business  Radio, 
and  30%  for  Specialized  Mobile  Radio 
Systems  (SMRS).  We  also  propose  a 
regulatory  structure  for  this  spectrum 
similar  to  that  set  forth  in  Subpart  S, 
Part  90  of  the  Rules,*  and  currently 
applied  to  applicants  and  licensees  of 
frequencies  in  the  806-821 /851-«66  MHz 
bands. 


Background 

2.  Since  the  1940's  the  Commission 
has  recognized  the  essential  nature  of 
land  mobile  telecommunications  to  the 
safety  and  well  being  of  the  American 
public  and  to  the  nation's  productivity.' 
EfHcient  communication  is 
indispensable  for  law  enforcement 
agencies,  firefighters,  paramedic  squads, 
search  and  rescue  teams,  and  other 
organizations  which  protect  the  lives 
and  property  of  the  public.  Additionally, 
land  mobile  radio  systems  are  an 
important  tool  for  manufacturers, 
utilities,  transportation  companies,  and 
other  businesses  which  provide  goods 
and  services  to  the  public. 

3.  The  Congress  recently  recognized 
the  importance  of  the  Private  Land 
Mobile  Radio  Services  to  the  public 
welfare  and  economy  when  it  adopted 
the  Communications  Amendments  Act 
of  1982,  which  states  inter  alia,  that: 

In  taking  actions  to  manage  the  spectrum  to 
be  made  available  for  use  by  the  private  land 
mobile  servies.  the  Commission  shall 
consider,  consistent  with  section  1  of  this 
Act,  whether  such  actions  will — 

(1)  promote  the  safety  of  life  and  property: 

(2)  improve  the  efficiency  of  spectrum  use 
and  reduce  the  regulatory  burden  upon 
spectrum  users,  based  upon  sound 
engineering  principles,  user  operational 
requirements,  and  marketplace  demands: 

(3)  encourage  competition  and  provide 
services  to  the  largest  feasible  numl>er  of 
users:  or 

(4)  increase  inlerservice  sharing 
opportunities  between  private  land  mobile 
services  and  other  services.* 

4.  In  the  legislative  history 
accompanying  these  amendments,  the 
Conferees  stated:         j 

The  Communications  Act  of  1934  contains 
no  guidelines  for  the  FCC  to  follow  in 
managing  the  spectrum  to  be  made  available 


'  For  fimplicity  we  will  refer  to  the  spectrum 
between  806-947  MHz  at  the  900  MHz  band. 

*  See  47  CFR  90.f»l  el.  seq. 

»  General  Mobile  Rodio  Services.  13  FCC  1190 
(1949). 

•  47  U.S.C.  332(a). 


for  the  private  lan^  mobile  services,  other 
than  its  broad  statutory  authority  to  promote 
public  interest,  convenience  and  necessity. 
The  Congrees  believe  such  guidelines  are 
necessary  since  these  services  have  a  direct 
and  substantial  impact  on  the  public  welfare 
and  the  economy. .  .  .■* 

Also,  with  respect  to  the  specific  case  of 
public  safety  operations,  the  Cpnference 
Report  states: 

The  Commission  should  be  ever  vigilant  to 
promote  the  private  land  mobile  spectrum 
needs  of  police  departments  and  other  public 
agencies  which  need  to  use  such  radio 
services  to  fulfill  adequately  their  obligations 
to  protect  the  American  public.  The 
Conferees  are  particularly  concerned  about 
radio  services  which  are  necessary  for  the 
safety  of  life  and  property  and  urge  the 
Commission  to  carefully  consider  the 
legitimate  needs  of  public  safety  agencies  in 
managing  the  private  land  mobile  spectrum.* 

5.  Since  the  late  1960'8.  the 
Commission  has  recognized  that  without 
additional  allocations  serious  land 
mobile  spectrum  shortfalls  would 
develop  before  the  end  of  this  century. 
After  extensive  consideration  of  this 
matter  in  Docket  No.  18262,»  the 
Commission  determined  that  the 
increasing  use  of  land  mobile 
telecommunications  systems  required 
reallocation  of  115  MHz  of  federal 
government  and  broadcast  spectnmi  in 
the  806-947  MHz  band.  Seventy  MHz  of 
this  spectrum  was  released  immediately 
and  divided  into  40  MHz  for  the 
common  carrier  cellular  radio  service 
and  30  MHz  for  private  conventional 
and  tninked  operations.  The  remaining 
45  MHz  was  specifically  set  aside  to 
provide  for  future  land  mobile  growth. 
Of  this  45  MHz,  41  MHz  now  remains  in 
reserve. 

6.  When  the  30  MHz  for  private  land 
mobile  systems  was  allocated  in  1975 
we  stated  that  "based  on  market 
projections  given  by  industry,  30  MHz 
should  be  sufficient  (for  private  land 
mobile  usej  in  most  areas  well  into  the 
1980'8,  and  the  reserve  bands  will  take 
care  of  any  unforeseen  growth  within 
and  beyond  that  time  frame."  '" 


»  See  Conference  Report  No.  97-765.  97fh  Cong. 
2nd  Sets..  August  la  1962  at  page  52. 

•  Conference  Report,  supra,  at  page  52. 

•  See  generally.  First  Report  and  Order  and 
Second  Notice  of  Inquiry.  Docket  No.  18262.  35  FR 
8644  (June  4. 1970):  Second  Report  and  Order. 
Docket  No.  182«2.  46  FCC  2d  752  (1974), 
reconsidered.  Memorandum  Opinion  and  Order. 
Docket  No.  18282,  51  FCC  2d  945  (1975):  Order.  FCC 
78-854.  (1978)  on  reconsideration;  off 'd  sub  nom. 
NARUC  V.  FCC.  525  F.2d  630  (DC.  Cir.  1976).  Cerl. 
denied.  425  U.S.  S92  (1976). 

'•  Second  Report  and  Order,  svpm.  at  para.  17. 


However,  it  is  now  clear  that  private 
land  mobile  communications 
requirements  are  growing  faster  than 
anticipated.  In  August  1983,  the 
Commission  released  a  stafT  report 
culminating  two  years  of  study  on  the 
future  spectrum  needs  of  the  private 
land  mobile  services.  This  report 
concluded  that: 

*  *  *  Private  land  mobile  radio  services  in 
all  21  urban  areas  of  this  study  will  require 
additional  radio  communication  channels 
over  the  next  17  years.  A  portion  of  these 
additional  channels  can  be  generated  by 
deriving  new  narrowband  channels  from 
existing  PLMRS  spectrum.  To  meet  the 
projected  requirements,  even  in  the  smaller 
urban  areas  studied,  the  Commission  would 
have  to  allocate  a  signiHcant  portion  of  the 
spectrum  reserve  at  821-947  MHz  to  the 
PLMRS  and  reallocate  2  MHz  in  the  216-225 
MHz  band  for  land  mobile.  For  the  larger 
rnarket  areas  additional  spectrum  from  the 
UHF-TV  bands  or  greater  portions  of  the 
land  mobile  reserve  are  required." 

7,  More  specifically,  this  study 
assumed  an  annual  private  land  mobile 
growth  rate  of  6.2%  over  the  period 
1980-2000  and  projected  the  degree  of 
spectrum  shortfall  for  various 
metropolitan  areas  that  will  exist  by  the 
years  1990  and  2000.  For  example,  it 
assumed  that  if  17  MHz  of  the  reserve 
spectrum  was  released  for  private  land 
mobile  use  and  that  narrowband 
technologies  were  permitted  in  the 
existing  150-170  MHz  band,  the 
projected  shortfalls  by  the  year  1990 
would  be  109  MHz,  88  MHz.  40  MHz,  27 
MHz.  and  22  MHz  respectively  for  Los 
Angeles/San  Diego,  New  York. 
Baltimore/Washington.  Philadelphia, 
and  Chicago.  Similarly,  shortages  of  12 
MHz  each  for  Detroit  and  Cleveland,  11 
MHz  for  Dallas,  10  MHz  for  Houston,  9 
MHz  for  San  Francisco.  8  MHz  for 
Seattle,  6  MHz  for  St.  Louis,  5  MHz  for 
Atlanta.  4  MHz  for  Boston,  and  3  MHz 
for  Minneapolis/St.  Paul  were  projected 
to  occur  by  the  year  1990. 

8.  Commission  records  indicate  there 
are  now  approximately  950,000 
authorized  stations  using  nearly  8 
million  transmitters  in  the  private  land 
mobile  radio  services.  Examination  of 
the  number  of  stations  authorized  for 
fiscal  years  1979  through  1984  shows  an 
average  annual  growth  rate  of 
approximately  6.5%  for  the  last  five 
years.  This  substantiates  the  predicted 
rate  of  6.2%  used  in  the  study  of  future 
private  land  mobile  spectrum  needs.  It 
appears  clear,  therefore,  that  without 
some  action  serious  spectrum  shortfalls 
for  private  land  mobile  services  will 
occur  in  the  near  future,  especially  in  the 


' '  Fiiture  Private  Land  Mobile 
Telecommunications  Requirements,  supra,  al  9-1- 
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nation's  major  urban  centers.  This 
eventuality,  as  noted  by  Congress,  could 
have  a  direct  and  substantial  adverse 
impact  on  the  public  welfare  and  the 
American  economy. 

9.  In  recognition  of  this  fact,  on  June 
1&  1984.  the  Und  Mobile 
Communications  Council  filed  its 
petition  requesting  that  20  MHz  of  the 
land  mobile  reserve  be  released  for 
private  land  mobile  use.  In  support  of 
this  request.  LMCC  points  out  that  the 
last  of  the  remaining  private  land  mobile 
spectrum  which  was  released  in  1982  •* 
has  already  been  licensed  in  several 
urban  areas  and  additional  applicants 
for  exclusive  assignments  in  these  areas 
cannot  be  accommodated  without  an 
additional  spectrum  release.  The 
petition  states: 

The  current  use  of  presently  allucattd 
private  land  mobile  frequency  assijjnmenis 
substantiates  the  need  for  an  immediate 
spectrum  allocation  for  Part  90  [private  land 
mobile)  users.  According  to  data  compiled  by 
the  National  Association  of  Business  and 
Educational  Radio  (NABER).  the 
Commission's  designated  coordinator  for  the 
use  of  the  800  M>{z  channels  available  for 
Business  Radio  Service  eligibles.  there  are  no 
longer  any  800  MHz  exclusive  frequency 
assignments  available  in  New  York.  San 
Diego.  Los  Angeles,  and  Houston.  Further,  as 
of  May  2, 1984.  the  date  upon  which  NABER 
compiled  its  data,  there  was  only  a  single 
exclusive  channel  available  in  Chicago, 
seven  channels  remaining  in  San  Francisco 
and  eight  and  nine  channels,  respectively, 
available  for  assignment  in  Boston  and 
Miami. .  .  .  There  are  similar  spectrum 
shortages  in  the  public  safety  and  special 
emergency  "poll."  NABER.  the  data  base 
manager  for  these  frequency  assignments, 
indicates  that  all  channels  allocated  for 
public  safety  and  special  emergency  use  have 
been  assigned  in  the  Los  Angeles  and  New 
York/Northern  New  Jersey  areas,  pjtcept  for 
a  few  single  channels,  all  frequencies  have 
also  been  assigned  in  the  Baltimore/ 
Washington  and  Miami/Ft.  Lauderdale  areas. 
II  is  further  reported  that  there  will  shortly  be 
no  available  public  safety  and  special 
emergency  channels  in  the  Houston  area  as 
well.'* 

The  LMCC  petition  also  cites  shortages 
in  other  private  land  mobile  services: 

Spectrum  shortages  are  also  reported  by 
the  Special  industrial  Radio  Service 
Association.  Ina  (SIRSA).  recognized  by  the 
Commission  as  the  coordinator  for  the  use  of 
800  MHz  assignments  employed  by  industrial 
and  land  transportation  users.  SIRSA 
coordinates  the  use  of  channels  for 
applicants  eligible  in  the  Commission's 
Power.  Petroleum.  Forest  Products.  Motion 
Picture.  Relay  Press.  Special  Industrial. 
Manufacturers,  Telephone  Maintenance. 
.Motor  Carrier.  Railroad.  Taxicab.  and 


'•  See  Second  Report  and  Order.  PK  Docket  No. 
79-\m.  47  FR  41002  (Sept.  16. 19821.  and 
Memorandum  Opinion  and  Order.  PR  Docket  No. 
79-191.  FCC  83-«74.  48  FR  51917  (Nov.  15. 1983). 

"  Petition  for  Rule  Making,  supra,  bt  pages  10. 
11. 


Automobile  Emergency  Radio  Services. 
SIRSA  reports  that  there  are  no  longer  any 
exclusive  frequency  assignments  available 
from  this  pool  for  use  in  Houston.  New  York 
and  Los  Angeles.'* 

10.  In  light  of  these  factors  and  the 
concern  expressed  by  Congress  to 
provide  adequate  spectrum  for  private 
land  mobile  operations,  we  are 
proposing  to  release  12  MHz  of  spectrum 
from  the  900  MHz  band  for  use  by  public 
safety,  industrial,  land  transportation, 
business,  and  commercial  users.  We 
also  propose  to  require  the  use  of 
narrowband  technologies  in  this 
spectrum. 

11.  While  this  is  our  preferred 
allocation  scheme,  commenters  are 
advised  that  in  another  Notice  of 
Proposed  Rule  Making  adopted  today, 
we  seek  comment  on  alternative 
approach  for  allocating  24  MHz  of 
pairable  land  mobile  reserve  spectrum 
including  the  bands  discussed  in  this 
Notice.  Under  the  alternative  option. 
we  would  generally  refrain  from 
establishing  service  categories  and 
mandating  narrowband  use  of  these 
fi^quencies.  Instead,  we  would  rely 
upon  market  forces  to  both  allocate 
spectrum  among  the  various  mobile  uses 
and  encourage  the  intensive  use  of  the 
spectrum.  A  distinct  allocation, 
however,  would  be  set  aside  to 
accommodate  the  needs  of  public  safety 
entities.  This  alternative  proposal  is 
discussed  in  detail  in  the  Notice  of 
Proposed  Rule  Making  in  Gen.  Docket 
No.  84-1231,  adopted  November  21. 
1984,  at  paragraphs  31-46. 

12.  In  a  separate  action,  we  have 
declined  to  make  a  nationwide 
allocation  for  a  Private  Radio 
Communications  Service  (PRCS).  "In  a 
Notice  of  Proposed  Rule  Making  in  Gen. 
Docket  No.  84-1231.  adopted  today,  we 
are  soliciting  comment  on  the  possibility 
of  using  some  of  the  new  cellular  mobile 
radio  allocations  for  PRCS  outside  of  the 
major  markets  where  the  need  for 
cellular  expansion  spectrum  is  not  as 
intense.  While  we  believe  that  this 
sharing  proposal  is  the  most  practical, 
sharing  between  PRCS  and  private  land 
mobile  radio  is  also  an  option.  Since  the 
need  for  additional  private  land  mobile 
spectrum  is  more  acute  in  larger  cities, 
we  request  comments  on  whether  this 
allocation  could  be  made  on  a  primary 
basis  nationwide  for  the  traditional  land 
mobile  services,  with  a  secondary 
allocation  to  PRCS  outside  the  more 
populated  urban  areas.  Based  on  the 
spectrum  shortfalls  projected  in  our 
study  of  future  private  land  mobile 
needs.'*  We  could  consider  PRCS  use  of 


some  or  all  of  the  proposed  12  MHz 
allocation  outside  of,  for  example,  the 
top  21  urban  areas.'' 

13.  In  making  this  proposal  we 
recognize  that  PRCS  was  proposed  as  a 
high  volume  consumer  service.  Such 
geographical  restraints  would  make  it 
unavailable  to  approximately  one-third 
of  the  United  States  population.  Because 
the  cost  of  the  PRCS  radio  was  to  be 
minimized  by  the  predicted  high  sales 
volume,  a  geographically  restricted 
.service  may  not  be  viable. 

14.  Finally,  we  recognize  the  potential 
difficulties  in  authorizing  a  consumer 
radio  service  on  a  limited  geographical 
basis.  Since  radios  would  be  readily 
available  and  users  might  not  be 
individually  licensed,  violation  of  the 
geographical  restrictions  would  be  easily 
accomplished  and  detection  of  violators 
difficult  and  time  consuming,  at  a  time 
when  enforcement  efforts  have  already 
been  curtailed  due  to  budgetary 
constraints.  We  would  therefore  require, 
before  authorizing  any  PRCS  service  in 
non-urban  areas,  that  we  be  thoroughly 
convinced  that  there  will  be  effective 
mechanisms,  technical  or  otherwise,  to 
prevent  PRCS  operation  in  urban  areas 
where  the  frequencies  are  authorized  for 
private  land  mobile  or  other  use. 
Comments  on  these  and  other  issues 
posed  by  the  option  are  requested. 

Proposal 

A.  Fnquency  Allocation 

15.  Of  the  41  MHz  of  reserve  spectrum 
available  in  the  900  MHz  band,  32  MHz 
is  readily  pairable  for  land  mobile 
operation.  In  recognition  of  the  high 
priority  of  the  private  land  mobile 
services  we  propose  to  make  12  MHz  of 
this  spectrum  available  for  their  use.  We 
are  also  proposing  in  separate 
proceedings  to  make  12  MHz  available 
for  additional  cellular  operation  and  8 
MHz  available  for  a  land  mobile 
satellite  service.'*  "Together,  these 
actions  allocate  all  readily  pairable 
reserve  spectrum  for  land  mobile  use. 

16.  With  regard  to  the  specific 
channels  to  be  employed,  current  900 
MHz  band  private  land  mobile  systems 
utilized  paired  transmit  and  receive 
frequencies  separated  by  45  MHz.  We 
recognize  that  it  would  be  convenient  to 
maintain  this  45  MHz  separation  on  any 
further  release  of  spectrum,  since  other 
spacings  will  necessitate  equipment 


'  *  Petition  for  Rule  Making,  supra,  at  page  12. 

"  Report  and  Order.  Gen.  Docket  83-26.  adopted 
Noveint>er21. 1984. 

'*  Future  Private  Land  Mobile 
Telecomnwnications  Requirements,  supra. 


"The  areas  are:  Atlanta.  Baltimore/Washington. 
Boston.  Chicago.  Cleveland/Detroit.  Dallas.  Denver. 
Houston.  Kansas  City.  Los  Angeles/San  Diego, 
Miami.  Minneapolis/St.  Paul.  New  Orleans.  New 
York.  Philadelphia.  Phoenix.  Pittsburgh.  San 
Francisco.  Seattle.  St.  Ix>ui8.  and  Tampa/St. 
Petersburg. 

"Notice  of  Proposed  Rule  Making.  Gen.  Docket 
64-1231,  supra. 

'*  Notice  of  Proposed  Rule  Making.  Gen.  Docket 
M-1234.  adopted  November  21, 1964. 
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redesign.  Hnwever.  a  separrftion  otht?r 
than  45  MHz  between  transmit  und 
receive  frequencies  appears  to  he 
necessary  to  maximize  utilization  of  the 
reserve  spectrum  lorated  between  932 
and  947  MHz.  Furthermore,  equipment 
redesign  would  be  nec«""jsary  anyway  in 
light  of  our  proposed  narruwband 
channeling  scheme.  Accurdingly,  we 
propose  to  allocate  the  band  896-902 
MHz  paired  with  935-941  MHz.  resulting 
in  a  39  MHz  separation  between 
transmit  and  receive  frequencies. 
Comments  are  requested  on  the 
technical  and  economi*^;  feasibility  of 
this  proposed  pairing  arrangement. 

17.  Historically,  as  technology  has 
permitted,  we  have  implemented  a 
series  of  reductions  or  "fiplits"  in  land 
mobile  channd  bandwidths  to  g-'ncrate 
additional  communii.dtions  capacity.*" 
Currently,  the  rhanni;!  bundwidth 
generally  authoi  izeii  for  private  land 
mobile  li.-.er.aoes  opof  iting  above  450 
MHz  is  25  kHz.  In  tlv«  release,  we  desire 
to  implement  the  most  efficient 
channeling  plan  feasibla  in  order  to 
derive  the  maximum  communications 
capacity  from  the  available  spectrum. 
We  recognize,  however,  that  spectnim 
efficiency  is  a  multifacetcd  measure.  It 
includes  not  only  the  number  of  users 
that  can  be  accommodated  but  also  the 
utility  of  the  communications  Therefore, 
in  choosing  a  channeling  plan  for  this 
release,  we  must  strike  a  balance 
between  accommodating  would-be  users 
and  maintaining  a  communications 
quality  that  meets  each  Individual 
licensee's  needs.  In  addition,  we  while 
narrower  channels  would  provide  more 
capacity  in  a  given  amount  of  spectrum 
for  analog  communications,  such 
channels  pose  some  disadvantages  and 
inefficiencies  for  the  use  of  data 
communications,  which  we  expect  to 
increase  substantially  in  the  future. 
Equipment  development  time  and  cost 
must  also  be  considered  when 
evaluating  channeling  pJans. 
F'urthermore.  we  desire  lo  design  an 
optimum  channel  plan  for  this  spectrum 
which  will  provide  for  technology  soon 
tn  be  available  to  private  land  mobile 
licensees  and,  at  the  same  time,  be  in  a 
position  to  accommodate  future  changes 
in  channelization  when  tnchnlcaHv 
appropriate. 

18.  We  propose  a  12.5  kHz  channeling 
plan  since  we  believe  this  approach 
strikes  a  reasonable  balance  between 
encouraging  more  efficient  technologies 
and  providing  relief  to  private  land 
mobile  users  within  a  reasonable  time 
frame.  Channel  spacings  other  than  12.5 
kHz,  such  as  5,  6.25,  7.5, 10,  and  15  kHz 


•"See  Second  Report  and  Older,  Docket  No. 
11253,  21  FR  7637  (September  M.  1957);  Second 
Report  and  Order.  Docket  No.  11992,  23  FR  6140 
(August  9, 1958);  and  Second  Report  and  Order. 
Docket  No.  13847.  33  FR  3114  p-'ebruary  17, 1968). 


will  also  be  considered.  We  request 
comments  on  the  utility  of  the  various 
spacings  considering  equipment  cost, 
development  time,  and  technical 
advantages  and  disadvantages  in  light 
of  current  and  fu'ure  technologies. 
Appendix  .\  includes  proposed  technical 
standards  covering  frequency  deviation, 
emission  bandwidth,  emission  roll-off 
characteristics,  and  frequency  tolerance 
for  the  12.5  kHz  plan.  Parties  are  urged 
to  review  these  standards  end  comment 
on  their  appropriateness.  Comm'inters 
should  provide  specific  technical 
standards  appropriate  for  their  preferred 
plan.  Also,  in  light  of  the  unique  nature 
of  public  safety  communications  and  the 
economic  constraints  under  which  many 
public  safety  entities  operate,  we 
request  comments  on  whether  public 
safety  applicants  should  be  required  to 
use  narrowband  channels. 

19.  We  will  not  restrict  thes?  ilew 
channels  to  any  specific  mudui;^tion  but 
will  allow  licensees  technical  fiexibility. 
That  is,  we  propose  to  allow  licensees 
on  these  new  frequencies  the  latitude  to 
use  multiple  carriers  or  alternative 
modulation  schemes  within  an  assigned 
channel  to  encourage  the  development 
of  more  spectrum  effi'jient  techniques. 
This  is  consistent  with  the  current  rules 
which  govern  assignments  on 
frequencies  above  800  MHz.*'  We  note, 
however,  that  currently,  narrowband 
equipment  capable  of  operation  on  the 
806-821/851-866  MHz  channels  is  not 
available.  This  has  limited  the  extent  to 
which  existing  licensees  who  need 
additional  capacity  can  take  advantage 
of  technical  flexibility.  Because  existing 
systems  operate  on  25  kHz  channels  in 
the  806-821/851-866  MHz  band  and  the 
spectrum  proposed  for  release  would 
use  narrowband  channels  in  the  896- 
902/935-941  MHz  band,  it  may  not  be 
feasible  to  use  the  proposed  frequencies 
for  expansion  of  existing  sy  terns. 
However,  we  expect  that  development 
of  narrowband  technologies  for  the 
proposed  spectrum  release  should  lead 
to  the  availability  of  narrowband 
equipment  which  could  be  used  in  the 
existing  800  MHz  channels.  Licensees 
ar3  free  to  use  such  equipment  without 
further  action  by  us. 

20.  We  propose  to  apportion  this 
spectrum  among  the  various  private 
land  mobile  users  by  establishing  four 
frequency  pools  designated  as  Public 
Safety,  Industrial/Land  Transportation, 
Business  Radio,  and  Specialized  Mobile 
Radio  Systems  (SMRS).  We  believe  that 
such  a  pooling  arrangom.ent  offers 
potential  users  of  this  spectrum  the  most 
flexibility  in  deciding  whether  their 
needs  can  best  be  met  by  constructing 
their  own  systems,  sharing  facilities,  or 
subscribing  to  service  from  an  SMRS. 

*■  See  47  CFR  90.645. 


Furthermore,  such  pools  provide 
necessary  groupings  of  available 
frequencies  among  various  users  with 
differing  communications  needs.  At  the 
same  time,  our  rules  on  interservice 
sharing  allow  users  eligible  in  a  pool 
where  no  frequencies  are  available  to 
utilize  unused  frequencies  from  another 
pool.** 

21.  While  experience  has  shown  that 
pools  offer  an  effective  means  of 
providing  all  users  access  to  the 
spectrum,  the  question  of  how  to 
apportion  the  available  spectrum  among 
the  four  pools  is  complex.  In  making  this 
decision,  we  must  weigh  many  factors 
which  may  affect  the  spectrum 
requirements  of  different  types  of 
private  radio  users. 

22.  The  Commission,  recognizing  the 
essential  nature  of  public  safety 
communications,  is  committed  to 
providing  the  spectrum  resources 
necessary  for  public  safety  entities  to 
provide  the  best  service  possible  to  the 
American  public.  As  we  previously 
noted.  Congress  too  has  affirmed  its 
desire  for  the  Commission  to  "carefully 
consider  the  legitimate  needs  of  public 
safety  agencies  in  managing  the  private 
land  mobile  spectrum."  *^  Therefore,  we 
believe  that  some  priority  must  be  given 
to  the  Public  Safety  Services  in  this 
spectrum  release.  Furthermore,  as 
pointed  out  in  the  LMCC  petition,**  ail 
800  MHz  frequencies  currently  allocated 
to  the  Public  Safety  pool  have  already 
been  assigned  in  the  Los  Angeles  and 
New  York/Northern  New  Jersey  areas, 
with  shortages  in  several  other  areas 
imminent. 

23.  SMR's  provide  needed 
communications  capabilities  to 
numerous  small  businesses  that  are 
unable  to  expend  the  capital  necessary 
to  establish  their  own  communications 
systems.  These  small  businesses 
constitute  the  largest  number  of  800 
MHz  users  to  date.  Of  the  800  MHz 
spectrum  released  in  Docket  79-191.*'^ 
80  channels  were  allocated  to  the  SMRS 
pool.  The  demand  for  SMRS  service  is 
so  great  that  in  the  areas  of  Baltimore, 
Buffalo,  Chicago,  Cleveland,  Dallas. 
Detroit,  Houston,  Los  Angeles. 
Philadelphia,  New  York,  San  Diego,  San 
Francisco,  and  Washington,  D.C.,  more 
applicitions  were  received  than  could 
be  accommodated  on  the  available 
channels.**  Service  to  the  public  has 


"  Sep  47  CFR  90.621. 

"  Conference  Report,  supra,  at  page  52.  See  also 
FCC  Authorization  Act  of  1983,  Pub.  L  No.  98-214, 
97  Stat.  1467. 

»♦  Petition  for  Rule  Making,  supra,  at  page  11. 

«»  Second  Report  and  Order.  PR  Docket  No.  79- 
191.  supra. 

••  There  were  other  areas  where  more 
applications  were  received  thijn  could  be 

Conllnued 
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been  necessarily  delayed  in  these  areas 
while  the  Commission  conducts  lotteries 
to  determine  which  applicants  can  be 
assigned  frequencies.  This  experience 
has  convinced  us  that  in  dividing  this 
new  spectrum,  some  priority  should  also 
be  given  to  the  SMRS  pool. 

24.  While  we  believe  that  Public 
Safety  and  SMRS  should  be  afforded 
priority,  adequate  all  locations  must  be 
made  to  accommodate  Special 
Industrial.  Land  Transportation,  and 
Business  users  who  find  that  their  needs 
can  best  be  met  by  establishing  their 
own  communication  systems.  The 
LMCC  petition  indicates  that  the 
currently  available  800  MHz  frequencies 
are  at  or  near  full  utilization  in  several 
urban  areas  and  that  further  allocations 
to  the  Industrial/Land  Transportation 
and  Business  pools  are  necessary  to 
accommodate  additional  users. 

25.  After  careful  consideration  of  the 
above  factors,  we  propose  to  distribute 
the  new  channels  among  the  four  pools 
as  follows:  30%  of  the  channels  for 
Public  Safety.  20%  for  Industrial/Land 
Transportation.  20%  for  Business  Radio, 
and  30^  for  SMRS.  Comments  are 
requested  on  this  proposed  division.  In 
particular,  we  request  comments  on 
whether  the  Public  Safety  pool  should 
be  larger  than  we  propose.  Commenters 
should  focus  their  attention  on  the 
relative  spectnim  requirements  and 
operational  characteristics  of  the  users 
in  each  pool.  We  also  point  out  that  the 
new  channels  in  these  pools  could  not 
be  utilized  in  the  areas  bordering 
Canada  and  Mexico  until  appropriate 
agreements  are  reached  with  those 
countries. 

B.  Regulatory  Structure 

26.  We  propose  to  establish  a 
regulatory  structure  for  this  allocaiion 
similar  to  the  approach  taken  by  the 
Commission  in  Gen.  Docket  79-191.  For 
example,  the  rules  concerning 
applications  processing,  implementation 
schedules,  loading  standards,  and 
comparative  criteria  adopted  in  that 
proceeding  and  currently  applied  to 
applications  and  operations  in  the  806- 
821/851-666  MHz  bands  would  be 
applied  to  this  spectrum.*^  These  rules 
are  generally  familiar  to  private  land 
mobile  applicants,  licensees,  and  their 
representatives  and  have  worked  well 
to  date.  Using  the  same  regulatory 
approach  will  allow  for  efficient 
application  preparation  and  processing. 

27.  In  Docket  79-191.  a  "filing 


k 


accorainod<tled  from  Ihe  given  fre<)uenGy  aUocatioa: 
howevpr.  applitanls  in  these  areas  sellled  among 
lhemse<vea  prior  to  implenentalioa  of  loderjr 
proceed  in(|». 

"  For  further  discussion  on  these  and  other 
related  issues,  see  Second  Report  and  Order.  PR 
Docket  No.  7S-191.  supra,  and  Memorandum 
Opinion  aitdOnler,  PR  Docket  No.  79-1OT.  $upra. 


window"  within  which  applications 
would  be  accepted  was  established. 
Applications  which  are  acceptable  for 
filing  are  processed  in  order  of  receipt.. If 
more  applications  are  received  than  can 
be  accommodated  on  the  frequencies 
available  for  assignment  in  the  area,  all 
applications  are  treated  as  if  they  were 
received  on  the  same  date  and  at  the 
same  time.  To  the  extent  that  there  are 
more  frequencies  requested  during  the 
filing  window  than  are  available  in  a 
particular  geographic  area,  a  system  of 
comparative  criteria  and  lotteries  is 
used  to  determine  which  applications 
can  be  granted.^*  We  propose  to  use  the 
same  licensing  procedures  on  this  new 
spectrum. 

28.  Regarding  the  specific  comparative 
criteria  to  be  applied,  applicants  are 
currently  judged  in  two  areas:  (1) 
Whether  the  proposed  system  is  Irunked 
or  conventional,  and  (2)  whether  the 
application  would  expand  a  fully  loaded 
trunked  system.  Applications  proposing 
a  trunked  system  receive  one 
comparative  point.  If  the  application  is 
for  additional  frequencies  to  expand  a 
fully  loaded  trunked  system,  the 
applicant  receives  an  additional 
comparative  point.  These  comparative 
criteria  were  established  in  order  to 
encourage  the  development  of  new 
trunked  systems  and  the  expansion  of 
fully  loaded  existing  trunked  systems. 
Applications  are  ranked  based  on  the 
number  of  comparative  points  and 
grants  are  made  first  to  those  with  the 
highest  number  of  points.  If  sufficient 
frequencies  are  not  available  in  a 
geographic  area  to  grant  all  applications 
with  the  same  number  of  comparative 
points,  grants  are  made  by  lottery. 

29.  We  propose  to  utilize  the  same 
comparative  criteria  on  this  spectrum. 
As  we  have  previously  discussed, 
because  existing  systems  operate  on  25 
kHz  channels  in  the  806-821/851-866 
MHz  band  and  the  spectrum  proposed 
for  release  would  use  narrowband 
channels  in  the  896-902/935-941  MHz 
band  it  may  not  be  feasible  to  utilize  the 
proposed  frequencies  for  expansion  of 
existing  systems.  Accordingly,  we 
request  comments  on  whether  the 
comparative  point  now  awarded  to 
applicants  proposing  expansion  of  fully 
loaded  trunked  systems  would  be 
applicable  to  the  proposed  spectrum 
release. 

30.  Our  concern  that  this  new 
spectrum  be  used  as  efficiently  as 
possible  prompts  us  to  consider  a  third 
comparative  criterion  based  on 
spectrum  efficiency.  Specifically,  we 
propose  to  award  to  comparative  point 
to  applicants  proposing  significantly 


"For  a  dicussion  of  lottery  procedures,  see 
Second  Report  and  Order.  Cen.  Docket  01-766.  43 
FR  27182  (June  13. 1963). 


more  spectrally  efficient  operation  than 
that  required  by  the  rules.  Comments 
are  requested  on  this  proposal,  including 
suggestions  on  standards  for  the 
preference  and  its  effect  on  the 
administrative  process  now  utilized. 

31.  The  proposed  rules  are  attached  in 
Appendix  A.  In  addition  to  the  issues 
which  have  been  specifically  raised  in 
this  Notice,  any  other  comments  related 
to  the  subject  of  this  proposed  spectrum 
release  which  have  not  been  addressed 
herein  are  invited. 

Regulatory  Flexibility  Analysis 

32.  Pursuant  to  the  Regulatory- 
Flexibility  Act  of  1980.  the  Commission 
finds  as  follows: 

I.  Reason  for  Action:  This  proposal 
would  allocate  additional  frequencies 
from  presently  unused  reserve  spectrum 
for  use  in  the  Private  Land  Mobile  Radio 
Services.  This  will  increase  the  number 
of  radio  channels  available  to  applicants 
and  licensees  in  these  services  to  meet 
their  growing  need  for  spectrum. 

II.  Objective:  The  Commission  is 
advancing  this  proposal  to  relieve 
current  and  future  spectrum  shortages 
experienced  by  the  private  land  mobile 
community. 

III.  Legal  Basis:  The  proposed  action 
is  authorized  under  sees.  4(i).  303(0. 
303(g).  303(f).  and  331(a)  of  the 
Communications  Act  of  1934,  as 
amended,  which  authorize  the 
Commission  to  make  such  rules  and 
regulations  as  may  be  necessary  to 
improve  the  efficiency  of  spectrum  use. 

IV.  Description.  Potential  Impact  and 
Number  of  Small  Entities  Affected:  The 
release  of  additional  radio  channels  will 
provide  relief  from  congestion  on 
existing  land  mobile  channels.  This  will 
allow  present  systems  to  expand  and 
new  systems  to  be  implemented.  We 
expect  that  this  ultimately  will  result  in 
increased  business  efficiency.  This 
proposal  will  also  expand  market 
opportunities  for  radio  manufacturers, 
some  of  which  are  small  businesses. 
Beyond  this  we  are  unable  to  quantify 
the  potential  effects  on  small  entities. 
We  therefore  invite  specific  comments 
on  this  point  by  interested  parties. 
Additionally.  IT  IS  ORDERED  that  Ihe 
Secretary  shall  serve  a  copy  of  this 
Notice  on  the  Small  Business 
Administration. 

V.  Reporting.  Recordkeeping  and 
other  Compliance  Requirements:  No 
new  requirements  will  be  imposed  upon 
Private  Land  Mobile  Radio  Service 
licensees. 

VI.  Federal  Rules  which  Overlap, 
Duplicate  or  Conflict  with  this  Rule: 
None. 

VII.  Significant  Alternatives:  There 
are  no  significant  alternatives  other  than 
those  enumerated  in  this  Notice  which 
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would  accomplish  our  stated  objective 
of  providing  sufficient  additional 
spectrum  to  Private  Radio  Service 
licensees.  Additionally,  retaining  the 
status  quo  represents  a  continuing 
burden  on  those  licensees. 

33.  For  purposes  of  this  non-restricted 
notice  and  comment  rule  making, 
members  of  the  public  are  advised  that 
ex  parte  contacts  are  permitted  from  the 
time  the  Commission  adopts  a  notice  of 
proposed  rule  making  until  the  time  a 
public  notice  is  issued  stating  that  a 
substiintive  disposition  of  the  matter  is 
to  be  considered  at  a  forthcoming 
meeting  or  until  a  final  order  disposing 
of  the  matter  is  adopted  by  the 
Commisbion,  whichever  is  earlier.  In 
general,  an  ex  parte  presentation  is  any 
written  or  oral  communication  (other 
than  formal  written  comments/ 
pleadings  and  formal  oral  arguments) 
between  a  person  outside  the 
Commission  and  a  Commissioner  or  a 
member  of  the  Commission's  staff  which 
addresses  the  merits  of  the  proceeding. 
Any  person  who  submits  a  written  ex 
parte  presentation  must  serve  a  copy  of 
the  presentation  on  the  Commission's 
Secretary  for  inclusion  in  the  public  Tile. 
Any  person  who  makes  an  oral  ex  parte 
presentation  addressing  matters  not 
fully  covered  in  any  previously  Tiled 
written  comments  for  the  proceeding 
must  prepare  a  written  summary  of  that 
presentation;  on  the  day  of  oral 
presentation,  that  written  summary  must 
be  served  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file, 
with  a  copy  to  the  Commission  official 
receiving  the  oral  presentation.  Each  ex 
parte  presentation  described  above 
must  also  state  by  docket  number  the 
proceeding  to  which  it  relates.  See 
generally,  §  1.1231  of  the  Commission's 
Rules,  47  CFR  1.1231. 

34.  This  action  is  taken  pursuant  to 
sees.  4(i),  303(c),  303(f),  303(g),  303(r). 
and  331  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i). 
303(c),  303(f),  303(g),  303(r)  and  332. 
Interested  persons  may  hie  comments 
on  this  proposal  on  or  before  February 
28, 1985,  and  reply  comsients  on  or 
before  March  29, 1985.  All  relevant  and 
timely  comments  filed  in  accordance 
with  sees.  1.415  and  1.419  of  our  rules 
and  regulations  (47  CFR  1.415  and  1.419) 
will  be  considered  by  the  Commission 
before  final  action  is  taken  in  this 
proceeding.  In  reaching  its  decision,  the 
Commission  may  take  into 
consideration  information  and  ideas  not 
contained  in  the  commants,  provided 
that  such  information  is  placed  in  the 
public  file,  and  provided  that  the 
Commission's  reliance  on  such 
information  is  noted  in  its  Tmal  decision. 

35.  In  accordance  with  the  provisions 
of  section  1.419  of  the  Rules  and 
Regulations  47  CFR  1.419,  formal 


participants  shall  file  an  original  and 
five  copies  of  their  comments  and  other 
material.  Participants  wishing  each 
Commissioner  to  have  a  personal  copy 
of  their  comments  should  file  an  original 
and  eleven  copies.  Members  of  the 
general  public  who  wish  to  express  their 
interest  by  participating  informally  may 
do  so  by  submitting  one  copy  of  their 
comments  without  regard  to  form  (as 
long  as  the  docket  number  is  clearly 
stated  in  the  heading).  All  documents 
will  be  available  for  public  inspection 
during  regular  business  hours  in  the 
Commission's  Public  Reference  Room  at 
its  headquarters  in  Washington,  D.C. 

36.  For  further  information  concerning 
this  rule  making  contact  Stuar;  Overby 
at  (202)  634-2443,  Private  Radio  Bureau, 
Federal  Communications  Commission, 
Washington,  D.C. 

(Sees.  4.  303. 48  Stat.,  as  amended,  1066, 1082; 
47  U.S.C.  154,  303) 
WiUiam  |.  Tricarico. 

Secretary.  Fedpral  Communications 
Commission. 

Appendix  A 

We  propose  to  amend  Part  2, 15,  and 
90  of  the  Commission's  Rules  and 
Regulations.  47  CFR  Parts  2. 15,  and  90 
to  read  as  follows: 


PART  2— (AMENDED] 

1.  In  S  2.106,  the  Table  of  Frequency 
Allocations,  under  the  heading  "Federal 
Communications  Commission,"  columns 
5  and  6  would  be  amended  as  follows  to 
include  the  896-902  and  935-941  MHz 
bands:  (Note:  This  Table  reflects 
concurrent  Commission  action  in 
General  Docket  Nos.  82-243  and  82-335.) 

§  2.106    T^bl«  of  Frequency  Allocations 


FCC  Use  Designaton 

ANocattonl 

mt 

RulePafKs) 

(5) 

(6) 

• 

• 

•                          •                           • 

(S» 

« 

890-896 

, 

LAND  MOBILE 

Reserve 

USn6US268 

896-902 

PRIVATE 

LAND  MOBILE 

LAND  MOBILE  (90) 

US116US268 

• 

e 

•                              •                               • 

932-935 

FIXED. 

US31S 

US26e 

935-941 

PRIVATE 

LAND  MOBILE 

LAND  MOBILE  (90) 

US116US215 

US268 

941-944 

FIXED 

US268US301 

US302 

• 

■ 

•                              •                              • 

PART  15— {AMENDED] 

2.  In  §  15.63,  the  introductory  text  in 
paragraph  (a)  would  be  revised  to  read 
as  follows  (the  table  in  that  paragraph 
remains  unchanged): 

§  15.63    Radiation  interference  limits. 

(a)  The  radiation  from  all  radio 
receivers  that  operate  (tune)  in  the  range 
30  to  890  MHz,  896  to  902  MHz,  or  941, 
including  frequency  modulation 
broadcast  receivers  and  television 
broadcast  receivers,  manufactured  after 
the  effective  date  specified  in  §  15.72 
shall  not  exceed  the  following  field 
strength  limits  at  a  distance  of  100  feet 
or  more  from  the  receiver: 


(3)  Setition  15.69  would  be  amended 
by  revising  paragraph  (a)  to  read  as 
follows: 

§15.69    Equipment  authorization  for  a 
receiver.  » 

(a)  Each  radio  receiver  that  tunes 
(operates)  on  a  frequency  between  30  to 
890  MHz,  896  to  902  MHz,  or  935  to  941 
MHz  and  each  CB  receiver,  as  defined  in 
S  15.59,  shall  have  the  necessary 
equipment  authorization  as  listed  in 
paragraph  (b)  below  to  show 
compliance  with  the  technical 
specifications  of  this  Part.  The 
equipment  authorization  is  a 
prerequisite  of  marketing,  pursuant  to 
Subpart  I  of  Part  2  of  this  Chapter. 

•  *  •  «  * 

(4)  In  §  15.72(b)  the  introductory  text 
would  be  revised  to  read  as  follows: 

§  1 5.72    Date  when  an  equipment 
authorization  is  required. 

*        «        *        *        * 

(b)  For  other  receivers.  All  radio 
receivers  other  than  television 
broadcast  receivers  that  operate  (tune) 
in  the  range  30  to  890  MHz,  896  to  902 
MHz.  or  935  to  941  MHz  manufactured 
after  October  1, 1956,  shall  comply  with 
the  certification  requirements  with 
respect  to  radiation  of  radiofrequency 
energy,  except  as  follows: 
***** 

(5)  In  S  15.79,  the  introductory  text 
would  be  revised  to  read  as  follows: 

§  1 5.79    Report  of  measurements: 
Receivers  ottter  than  TV  or  FM. 

The  report  of  measurements  for  a 
receiver  other  than  an  FM  or  TV 
broadcast  receiver  and  for  each  band  in 
the  range  30  to  890  MHz,  896  to  902 
MHz,  or  935  to  941  MHz  in  a  multiband 
broadcast  receiver  shall  include  the 
information  listed  below  if  the  receiver 
is  subject  to  certification  pursuant  to 
S  15.69.  If  the  receiver  is  subject  to 
notification  or  verification,  that  report  of 
measurements,  including  the 
information  listed  below,  shall  be 
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submitted  to  the  Commission  only  if  il  is 

speciHcally  requested. 

«         «         *         •         • 

PART  90— {AMENDED  I 

6.  The  table  in  §  90.205(b)  would  be 
amended  as  follows  to  include  the  886- 
902  and  935-941  M}iz  bands: 

§90.205    Power. 


Ua«nuin 


FfoquNCir  lang*  ••*) 


8S1  I0M« 
89010  902 
929  10  900.. 
93SIOMV 


n 

n 


p» 
n 


7.  In  §  90.209.  paragraph  (b)(4)  would 
be  revised;  paragraphs  (b)(5).  (b)(6).  and 
(b)(7)  would  be  redesignated  as  (b)(6). « 
(b)(7),  and  (b)(8).  respectively:  and  new 
paragraphs  (b)(5).  and  (h)  would  be 
added  as  follows: 

§90.209    BandwkWt  UmHstktns. 

•  •  •  •  • 

(b) •  *  • 

•  •  •  •  • 

(4)  For  all  F3  emissions,  on 
frequencies  below  947  MHz,  except  for 
the  frequency  bands  896  to  902  Mf  <z  and 
935  to  941  MHz.  the  maximum 
authorized  bandwidth  shall  be  20  kHz 
and  the  maximum  authorized  frequency 
deviation  shall  be  5  kHz.  However. 
stations  authorized  for  operation  on  or 
before  December  1. 1961.  in  the 
frequency  band  73.0-74.6  MHz  may 
continue  to  operate  with  a  bandwidth  of 
40  kHz  and  a  deviation  of  15  kHz.  For 
stations  operating  on  frequencies  above 
947  MHz.  except  as  provided  in 
subparagraph  (6)  of  this  .<iection.  the 
maximum  authorized  bandwidth  and 
frequency  deviation  will  be  specified  in 
the  station  authorization. 

|3)  For  all  emissions  on  the  frirciaency 
b.inds  89H  to  902  MHz  and  9.i.V-Wl  MHz. 
the  maximum  authorized  bandwidth 
shall  be  10  kHz.  The  maximum 
authorized  frequency  deviation  for  all 
frequency  modulated  emissions  shall  be 
2.5  kHz. 

•  *  «  •  • 

(h)  For  transmitters  that  opf.-ate  in  the 
frequency  bands  896-902  MHz  and  935- 
941  MHz.  and  are  not  equipped  with  an 
audio  low-pass  filter  in  accordance  with 
the  provisions  of  S  90.211(d)(1|.  the  peak 
power  of  any  emission  shall  be 
attenuated  below  the  peak  envelope- 
power  of  the  transmitter  (P)  in 
accordance  with  the  following  schitdule: 


(1)  On  any  frequency  removed  from 
the  center  of  the  authorized  bandwidth 
by  a  displacement  frequency  (f^  in  kHz) 
of  more  than  2.5  kHz  up  to  and  including 
5  kHz;  At  least  83  Log,«  (2f</i)  decibels; 

(2)  On  any  frequency  removed  from 
the  center  of  the  authorized  bandwidth 
by  a  displacement  frequency  (f^  in  kHz) 
of  more  than  5  kHz  up  to  and  including 
250  percent  of  the  authorized 
bandwidth:  At  least  116  Lo^„  (21^/6.  i) 
decibels  or  50  plus  10  Logio  (P)  or  7(i 
decibels,  whichever  is  the  les.^er 
attenuation: 

(3)  On  any  frequency  removed  from 
the  center  of  the  authorized  bandwitlth 
by  more  than  250  percent  of  the 
authorized  bandwidth;  At  least  43  plus 
10  Logi*  (output  power  in  watts)  deciU-ls 
or  80  deciliels.  whichever  is  the  le&,ser 
attenuation. 

a  5>ection  90.211  would  be  amended 
by  revising  the  introductory  text  and 
paragraphs  (d)  (l)(ii|  and  (2)  as  follows: 

§  90.21 1    Modulation  RequkemenU. 
•         ,         «         •         • 

(d|  Each  transmitter  shall  meet  the 
requirements  provided  in  paragraph  (d) 
(1)  or  (2)  of  this  section.  The 
requirements  of  this  paragraph  do  not 
apply  to  mobile  stations  which  are 
authorized  to  operate  with  a  maximum 
power  output  of  2  watts  or  less  and  to 
any  radiotelecommunication  system 
operating  wholly  within  the  limits  of  one 
or  more  of  the  territories  or  possessions 
of  the  United  States,  or  Alaska,  or 
f lawaii.  except  those  systems  operating 
in  the  frequency  ranges  806  to  821  MHz. 
851  to  866  Ml  Iz,  896  to  »>£  MHz.  and  9;t5 
to  941  MHz. 

(ir  *• 

(ii)  Fur  transmitters  that  operate  in  the 
frequency  band  of  450  to  470  MHz  and 
authorized  on  or  after  November  1,  nw>7. 
and  transmitters  that  operate  in  the 
frequency  bands  of  470  to  512  MHz.  8(Hi 
to  821  MJlz.  851  to  866  MHz.  896  to  902 
MHz.  929  to  930  MHz.  935  to  941  Ml  Iz, 
and  Traveler's  Information  Stations  on 
5:tO  and  1610  kl  Iz  the  atlen-jation  of  the 
low-pass  filter  between  the  fre(|uencies 
of  3  kHz  and  20  kHz  shall  be  greater 
than  the  attenuation  at  1  kHz  by  at  least: 
60  Logio  (f/3)  decibels  where  'T'  is  the 
ficquency  in  kHz.  At  frequencies  above 
20  kHz.  the  attenuation  shall  be  .SO 
decibels  greater  than  the  attenuation  at 
1  kHz. 

(2)  Tran.imittcrs  subject  to  the 
emission  limitaliiins  of  paragraphs  [f). 
(g),  or  (h)  of  §  90.209  shall  be  exempt 
from  the  audio  low-pass  filter 
requirements  of  this  section,  provided 
that  transmitters  used  for  digital 
emissions  must  be  type  accepted  with 
the  digital  modulating  signal  or  signals 


specified  by  the  manufacturer.  The  type 
acceptance  application  shall  contain 
such  information  as  may  be  necessary  to 
demonstrate  that  the  transmitter 
complies  with  the  emission  limitations 
specified  in  paragraphs  (f),  (g).  or  (h)  of 
§  90.209. 

9.  The  taSle  in  S  90.213(a)  would  be 
amended  as  follows  to  include  the  896- 
902  and  935-941  MHz  bands: 

§  90.213    Frequency  tolerance. 


Frequency  Tolerance 
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10.  In  i  90.477(b)  the  Introductory  text 
would  Ite  revised  as  follows: 

§  90.477    Interconnected  Systems. 

•  >  «  «  • 

(li)  In  the  frequency  ranges  806-821 
MHz  851-866  MHz.  8,M6-902  MHz.  and 
935-941  MHz.  interconnection  with  the 
public  switched  telephone  netwi>rk  is 
authorized  under  the  following 
conditions: 
.  •  ,  ■         • 

It.  Section  90.  492  would  Uf  revi.sed  as 
follows: 

§  90  492    One  way  paging  operations  in  ttie 
806-821  IMHz.  851-866  MHz.  896-902  MHz 
and  935-941  MHz  bands. 

Kxcept  as  provided  at  §5  90.378  and 
90.645(e)  of  the  rules  for  systems 
assi}^ned  i;hannels  on  an  exclusive  basis, 
including  SMR  systems,  systems  of 
communication  licenstd  in  the  8(X>-821 
Mi  \7.  BTA-WW,  Ml  Iz.  89i>-902  Ml  Iz  and 
9li.'">-94 1  MI  Iz  band  may  not  be 
employed  for  p;>ging  opei.itions. 

t2.  Th(>  hn;tding  for  Part  90.  Subpart  S. 
(if  tilt:  Rules  and  Regulations  would  be 
revised  as  follows: 

Subpart  S— Regulations  Governing 
Licepsing  and  Use  of  Frequencies  in 
the  806-821,  851-866.  896-902,  and 
935-941  MHz  bands 

Kl.  Sectuiii  90.6(n  would  be  revi.sed  to 
read  as  follows: 
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§90.601    Scope. 

This  subpart  sets  out  the  regulations 
governing  the  licensing  and  operations 
of  all  conventional  systems  operating  in 
the  ft06-82l/851-866"MHz  and  896-902/ 
935-941  MHz  bands,  and  trunked 
systems  operating  in  the  809.750-816/ 
854.750-861  MHz  and  896-902/935-941 
MHz  bands.  Trunked  systems  operating 
in  the  816-621/861-886  MHz  bands  are 
governed  by  the  rules  in  Subpart  M  until 
September  1, 1987.  After  that  time  they 
will  be  governed  by  the  rules  in  this 
subpart.  This  subpart  also  governs  the 
use  of  frequencies  in  the  8065-821/851- 
86G  MHz  bands  along  the  Mexican  and 
Canadian  border  areas  in  accordance 
with  existing  agreements.  It  includes 
eligibility  requirements,  applications 
procedures,  operational,  and  technical 
standards  for  stations  hcensed  in  these 
bands.  The  rules  in  this  subpart  are  to 
be  read  in  conjunction  with  the 
applicable  requirements  contained 
elsewhere  in  this  part:  however,  in  case 
of  conflict,  the  provisions  of  this  subpart 
shall  govern  with  respect  to  licensing 
and  operation  in  these  frequency  bands. 

14.  The  introductory  text  in  §  90.603 
would  be  revised  as  follows: 

$90,603    Eligibitity. 

The  following  persons  are  eligible  for 
licensing  in  the  806-821  MHz.  851  to  866 
Ml  Iz,  896  to  902  MHz,  tmd  935  to  941 
MHz  bands. 
•         •         •         •         • 

15.  The  heading  immediately 
preceding  §  90.611  woiild  be  revised  to 
read  as  follows: 

Policies  Governing  the  Processing  of 
Applications  and  the  Selection  and 
Assignment  of  Frequencies  for  Use  in 
the  806-821  MHz,  851-C66  MHz,  896-902 
MHz.  and  935-941  MHz  Bands 

l(i.  The  introductory  text  in  §  90.613 
wdu'd  be  revised  as  fellows: 

§  90.613    Frequencies  Available. 

The  following  tableiindicates  the 
channel  designations  bf  frequencies 
available  for  assignment  to  eligible 
appli<:ants  under  this  |>iil)}>arl. 
KuHiuencios  shall  be  ^s.signed  in  pairs, 
wiili  mobile  station  fri:(!i.inf;ies  taken 
from  the  806-82 1  Ml  \i  bi.tui  with 
corresponding  base  sjcitiun  fiequencies 
being  43  MI  Iz  higher  And  taken  from  the 
851-H(U>  MI  Iz  band  oriwith  mobile 
sl.itioii  frequencies  tiiken  from  the  896- 
902  Ml  Iz  band  with  corresponding  base 
station  frequencies  being  39  MHz  higher 
and  taken  from  the  935-941  Ml  Iz  band. 


§90.613    I  Amended  1 

17.  An  additional  table  would  be 
added  to  §  90.613  to  list  specific 


frequencies  and  their  associated 
channel  numbers  that  would-be  made 
available  from  the  896-902/ 935-941  MHz 
bands.  For  the  sake  of  brevity,  the 
actual  table  is  not  being  listed  at  this 
time. 

§90.617    (Amendedl 

18.  Tables  1  through  4  in  §  90.617 
would  be  amended  to  list  additional 
channels  taken  from  the  896-902/935- 
941  MHz  bands  and  assigned  to  each 
category.  The  specific  channels  that 
would  be  assigned  to  each  of  the  four 
categories  are  not  being  listed  at  this 
time,  however,  approximately  30%  of  the 
newly  created  channels  would  be 
allocated  in  the  Public  Safety  Category. 
20%  in  the  Industrial/Land 
Transportation  Category,  20%  in  the 
Business  Category,  and  30%  in  the  SMRS 
Category. 

19.  The  heading  immediately 
preceding  i  90.635  would  be  revised  to 
read  as  follows: 

Technical  Regulations  Regarding  the 
Use  of  Frequencies  in  the  806-821  MHz. 
851-866  MHz.  896-902  MHz.  and  935-941 
MHz  Bands 

20.  The  titles  of  Tables  2.  3.  and  4  of 
§  90.635  would  be  revised  to  read  as 
follows: 

§  90.635    Umitations  on  Power  and 

Antenna  Height 

,         .         .         .         • 

Table  2— Equivalent  Power  and 
Antenna  Heights  for  Base  Stations  in  the 
851-C66  MHz,  and  935-941  MHz  Bands 
Which  Have  a  Requirement  for  a  32  km 
il'.0  mi.)  Service  Area  Radius. 
***** 

Table  3 — Equivalent  Power  and 
Antenna  Heights  for  Suburban- 
Conventional  Base  Stations  in  the  851- 
866  MHz.  and  935-941  MHz  Bands 
Which  Have  a  Requirement  for  Less 
than  20-mi  Service  Area  Radius- 
Maximum  Effective  Radiated  Power 

(Watts). 

.         .         •         •         • 

Table  4 — Equivalent  Power  and 
.Antenna  Heights  for  Urban- 
Conventional  and  Trunked  System  Base 
Stations  in  the  851-866  Ml  Iz.  and  935- 
941  MHz  Bands  Which  Have  a 
Requirement  for  Less  Than  20-mi 
Service  Area  Radius — Maximum 
Fffedive  Radiated  Power  (Watts). 
.         •         •         * 

Zl.  Sn  §  90.637(a)  the  introductory  text 
would  be  revised  as  follows: 

tj  90.637    Restrictions  on  Operational-Fixed 
Stations. 

(a)  Except  for  control  stations, 
operational-fixed  operations  will  not  be  . 
authorized  in  the  806-821  Ml  Iz,  851-866 


MHz,  896-902  MHz,  or  935-941  MHz 

bands. 

,         .         •         •         * 

22.  Paragraph  (f)  of  §  90.645  would  be 
revised  to  read:  | 

§  90.645    Permissible  Operations. 

*         ,         .         «         * 

(f)  Where  the  channel(s)  is  assigned  to 
an  SMRS  licensee  or  exclusively  to  a 
single  licensee,  or  where  all  users  of  a 
system  agree,  more  than  a  single 
emission  may  be  utilized  within  the 
authorized  bandwidth.  In  such  cases, 
the  frequency  stability  requirements  of 
§  90.213  shall  not  apply,  but  out-of-band 
emission  limits  of  §  90.209  shall  be  met. 

•  •  *  •  • 

November  21,1984.  i 

Concurring  Statement  of  Commissioner 
lames  H.  Quello 

In  re:  Notice  of  Proposed  Rulemaking  to 
release  900  MHz  reserve  spectrum  for 
private  land  mobile  use 
I  have  no  reluctance  to  release  this  12 
MHz  for  use  by  private  land  mobile 
licensees  because  I  recognize  the  value 
of  this  service.  1  also  recognize  the  need 
fqt  additional  communications  channels 
in  a  few  of  the  nation's  largest  cities. 
My  reservations  in  approving  this 
Notice  of  Proposed  Rulemaking  lie  only 
with  its  favoring  a  12.5  KHz 
channelizing  plan  for  land  mobile  use  in 
the  new  spectrum.  I  believe  that  the 
proposal  is  far  too  conservative  and  that 
the  Commission  should  propose  a  5  KHz 
channelizing  plan.  I  am  well  aware  of 
the  controversy  within  the  technical 
community  with  respect  to  5  KHz 
channels,  and  I  bcleive  that  this  Notice 
is  an  appropriate  vehicle  to  thoroughly 
air  that  controversy  on  the  record. 
Therefore,  1  hope  and  expect  that  there 
will  be  extensive  informed,  thoughtful 
comments  on  the  various  channelizing 
plans  proposed — including  5  KHz — so 
that  the  Commis.sion  can  go  forward  in  a 
responsible  manner. 

My  concerns  regarding  efficient  use  of 
the  spectrum  are  not  limited  to  private 
land  mobile  u.-^e  but  extend  to  cellular 
radio  and  to  studio  transmitter  links  and 
intercity  relay  channels  at  900  MHz. 
Where  technological  developments 
seem  to  make  such  efficient  use 
practicable,  the  Commission  should 
encourage  the  rapid  use  of  such 
technology. 

Clearly  there  are  costs  associated 
with  adoption  of  different  technologies, 
but  these  are  minimized  where  new 
spectrum  is  involved.  No  investment  is 
incurred  through  displacement  of 
existing  users.  1  believe  that  there  are 
significant  costs  imposed,  as  well,  by 
adhering  to  existing  technologies  when 
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more  efficient  ones  are  readilj 
available.  The  Commission,  in  proposinj^ 
allocation  of  the  remaining  res«^r\e 
spectrum  at  900  MHz  in  this  and  related 
proceedings,  declined  to  authorize  two 
new  radio  services  because  there  was 
not  enough  spectrum  to  accommodate 
all  legitimate  needs.  St.ited  more 
precisely,  there  was  not  enough 
spectrum  given  the  existing  channelizing 
plan.  Thus,  the  inefficient  use  of 
spectrum  has  cost  the  development  of 
two  new  services  either  or  both  of  vvhiuh 
might  have  provided  significant  benefits 
to  the  American  people.  Who  can  guess 
what  other  services  have  be»!n  or  will  be 
foregone  bt'causc  of  a  lack  of  availahlt> 
spectrum? 

While  I  believe  that  the  Commission 
has  responded  to  legitimate  short  term 
needs  of  the  land  mobile  community.  I 
also  believe  that  we  have  fallen  short  in 
responsible  consideration  of  longer  term 
needs.  There  is  a  need  for  the  orderly 
allocation  of  additional  spectrum,  but  I 
can  only  concur  w  ith  the  proposed 
channelizing  plan  to  the  exter.t  that  it 
appears  to  favor  12.5  KHz  channels. 

Separate  Statement  of  Commissioner 
Dennis  R.  Patrick 

In  the  Mjtier  of:  Amemimenl  of  Pnrts  2.  15, 
and  f)0  of  the  Ci>mmission°8  RuIph  and 
Re^tiliitions  to  Allocate  Freqiit^rcieh  in 
ihe  896-902  MHz  and  9.J5-941  MHz 
Biinds  for  Private  l.<ind  Mol>i|i>  V»e 

Overall.  I  approve  of  the 
Commission's  proposal,  as  set  forth  in 
the  .\uticp  of  Proposed  RuIp  Mi:kiU)i.  to 
release  the  896-902  MHz  and  93.5-941 
MHz  bands  for  private  land  mobile  use. 
The  facts  clearly  show  that  the  private 
land  mobile  community  has  a  critical 
need  for  additional  spectrum.'  I 
especially  supftort  the  proposal  to  gr.int 
Public  Safety  some  priority  in  this 
spectrum  by  apportioning  30%  of  these 
new  channels  to  the  Public  Saf.'ty  pool.^ 
Congress,  in  enacting  the 
Communications  Amendments  Act  of 
1982.  directed  the  Commission  to 
"carefully  consider  the  legitimate  needs 
of  the  Public  Safety  agencies  in 
managing  the  private  land  mobile 


'  See  Fii'iire  Private  Ijimi  Mubih 
rf/n.ommuni<:alions  Hpquirenif^nts:  Final  R>^puj-T. 
Planning  Staff.  l>nvalK  Radio  Bumau.  KCC 
W  jshinfilnn.  DC.  August  1983;  P>".i:ion  far  Rule 
Mij.k, .')}!.  filed  by  Ihe  Land  Mobile  Communication 
Cduncil  (  L.MCC  1.  RM-t82.9.  received  |i.ne  11  I9B4 

'  The  \ot!CP  also  s»lif;its  comments  on  whether 
Ihe  Public  Safely  pool  should  be  l.irser  'h«n  Ihe  ,10% 
proposed  (see  paragraph  2.'»1.  A  larger  pool  may  be 
warranted  considenni;  that,  as  IA1CC  points  out  in 
ils  Pftilion.  all  8110  MHz  frequencies  currently 
allocited  to  Public  S^ifety  have  already  been 
assigned  in  some  ma)or  cities,  and  shortages  are 
soiMi  eKp<-cted  in  other  areas. 


spectrum."  '  This  proposal  reflects  such 
efforts  by  the  Commission. 

On  the  other  hand,  I  am  unconvinced 
of  the  wisdom  or  necessity  of  leqtiiring 
the  use  of  narrowband  equipment  on 
spectrum  allocated  to  Public  Safety.  In 
the  Notice,  the  Commission  proposes  a 
12.5  kHz  channeling  plan  for  this  new 
spectrum.  This  is  one-half  of  the  2.5  kl  Iz 
channel  spacing  currently  used  in 
existing  equipment  for  the  800  MHz 
band.  Parties  are  also  requested  to 
comment  on  alternative  narrow  channel 
spacings.  i.e..  5  kHz.  6  kHz.  7.25  kllz.  10 
kHz  and  15  kHz  channels.  This  range  of 
options  indicates  that  a  channel  spacing' 
smaller  than  25  kHz  has  not  yot  been 
established  for  this  frequen-  y  band,  and 
consequently,  equipment  usin,^  .my  of 
these  suggested  channel  spacings  is  not 
commercially  available. 

While  I  recognize  the  need  to 
encourage  spectrum  efficiency  in  the 
private  land  mobile  radio  services, 
mandating  the  use  of  narrowband 
technologies  for  public  safety  may 
create  unique  problems  of  grave 
importance.  First.  I  am  concerned  about 
the  reliability  of  narrowband  technology 
in  Public  Safety  applications.  The 
reliability  of  radio  communication 
cannot  be  compromised  where  the 
safety  of  life  and  property  is  at  risk.  The 
Commission  has  not  reached  a  flnal 
decision  with  respect  to  mandating  a 
particular  narrowband  channelization 
plan.  Therefore,  this  isue  cannot  be 
prejudged.  I  will  not.  however,  vote  to 
m»jke  Public  Safety  a  proving  ground  for 
untested  technologies.  Imposing  such  a 
requirement  does  not  "promote  the 
safety  of  life  and  property."  *  but, 
instead,  may  jeopardize  it. 

In  addition,  equipment  using  new 
technologies  is  usually  more  expensive 
than  equipment  using  existing,  proven 
and  industry-accepted  technology.  Since 
Public  Safety  already  competes  with 
other  public  services  for  limited 
financial  resources,  the  higher  costs  of 
new  equipment  will  certainly  create 
additional  financial  and  budgeting 
problems.  Furthermore,  the  lead  time 
necessary  for  the  developmentof  new 
technologies  may  create  obstacles  for 
public  safety  agencies  with  fixed  budget 
cycles  and  rigid  planning  requirements. 

I  would  appreciate  comments  on  an 
alternative  proposal  implementing  a  25 
kHz  channeling  plan  in  the  spectrum 
allocated  to  the  Public  Safety  pool.  It 
should  be  noted  that  although  this 
spectrum  would  be  assigned  to  the 
Public  Safety  pool,  the  Commission's 
rules  on  interservice  sharing  would 


■*  Coitfereiice  Rfpurl  No.  97-795.  »7lh  (JongreKS 
..'nd  Session.  August  19. 1982  at  page  52. 
*  47  II.S.C.  setlion  .132iaH1|. 


allow  users  eligible  in  another  pool 
where  no  frequencies  were  available  to 
utilize  unused  frequencies,  if  any,  in  Ihe 
Public  Safety  pool.  However,  I  would 
require  other  users  gaining  access  to  the 
Public  Safety  pool  through  interservice 
sharing  to  use  narrowband  channels.  I 
invite  comment  by  all  interested  parties 
on  such  an  approach.  In  particular. 
Public  Safety  users  and  equipment 
manufacturers  should  specifically 
discuss  the  merits,  costs  and  benefits  of 
this  alternative  proposal. 

In  addition,  I  encourage  commenters 
g:;nerally  to  discuss  the  unique  status  of 
Public  Safety  and  whether  it  should 
affect  the  Commission's  action  in 
determining  the  size  of  the  Public  Safety 
spectrum  pool  and  any  proposed 
channehzation  plan. 

\W.  Dot.  85-aoO  Filed  l-10-«5:  8:45  «m| 
MLUNa  CODE  fZIX-OI-M 


47  CFR  PART  31 

ICC  Docket  No.  78-196;  FCC  84-6341 

Revision  of  the  Uniform  System  of 
Accounts  and  Financial  Reporting 
Requirements  for  Class  A  and  Class  B 
Telephone  Companies 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Commission  is  proposing 
to  rescind  Part  31.  Uniform  System  of 
Accounts  for  Class  A  and  Class  B 
Telephone  Companies,  and  Part  33, 
Uniform  System  of  Accounts  for  Class  C 
Telephone  Companies,  and  to  replace 
those  Parts  with  a  new  Part  32,  Uniform 
System  of  Accounts  for  Telephone 
Companies.  The  proposed  Part  32  would 
prescribe  a  single  new  uniform 
accounting  system  for  all  telephone 
companies  subject  to  the  Commission's 
jurisdiction.  The  proposed  accounting 
system  is  intended  to  establish  a 
modernized  financial  accounting  system 
for  the  telephone  industry  which  would 
meet  the  Commission's  needs  for 
financial  information  and  would  serve 
as  a  basis  for  allocating  costs  by 
regulatory  jurisdiction  and  service 
category. 

DATES:  Comments  due  on  or  before 
March  4,  1985.  Reply  comments  due  ou 
or  beforo  April  3, 1985. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

(Jeraid  P.  Viiu^han.  Chief,  Accounting 
and  Audits  Division,  Common  Carrier 
Bureau.  (202)  634-1861. 


!* 


Federal  Register  /  Vol.  50.  No.  8  /  Friday.  January  11.  1985  /  Proposed  Rules 


1591 


SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  31 

(Air.iimmications  (omrnon  carriers. 
Telephone.  Uniform  sysjlem  of  accounts. 

1  he  collection  of  information 
requirement  contained  in  this  proposed 
rule  has  been  submitted  to  OMB  for 
review  under  Section  3S04(h)  of  the 
Paperwork  Reduction  Act.  Persons 
wishing  to  comment  on  this  collection  of 
information  rt;quirement  should  direct 
(heir  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503.  Attention:  Desk 
Officer  for  Federal  Communications 
Commission. 

Further  Notice  of  Proposed  Rulemaking 

In  the  malttT  of  revision  of  the  Uniform 
Syslpm  of  Accounts  and  Financial  Reporting 
R»'()uirements  for  Class  A  and  Class  B 
Tilephonc  Companies  (Parts  31,  33.  42.  and  43 
of  the  FCCs  Rules).  CC  Docket  No.  78-196. 
K:C  84-634.  I 

Adopted:  December  19, 1984. 

Releused:  January  3,  19*5. 

By  the  Commission: 
I.  Introduction 

1.  In  this  Further  Noiice  of  Proposed 
Rulemaking  (Further  Notice),  we  are 
proposing  to  rescind  Part  31  of  the 
Commission's  Rules  and  Regulations 
(Uniform  System  of  Accounts  for  Class 
A  and  B  Telephone  Companies)  and  Part 
33  of  the  Commission's  Rules  and 
Regulations  (Uniform  System  of 
Accounts  for  Class  C  Telephone 
Companies).  We  are  proposing  further  to 
replace  these  Parts  with  a  single  new 
Uniform  System  of  Accounts  (USOA)  for 
ail  telephone  companies  subject  to  our 
jurisdiction — Part  32,  Uniform  System  of 
Accounts  for  Telephone  Companies. 

2.  The  text  of  the  proposed  Part  32 
(incorporated  by  reference  as  Appendix 
A  to  this  Notice)  provides  for  only  two 
classes  of  carriers:  Class  A  carriers, 
having  annual  gross  operating  revenues 
of  $100  million  or  mor»;  and  Class  B 
carriers,  having  annual  gross  operating 
revenues  of  less  than  $100  million.  It  is 
our  intention  to  require  ultimately  a 
much  smaller  level  of  ficcounting  detail 
and  system  compliande  from  C4ass  B 
carriers  than  f-f^om  Clabs  A  carriers,  and 
further  discussion  in  this  Notice  will 
touch  on  this  concept. 

3.  Our  proposal  for  b  new  USOA  is 
based,  in  large  part,  oti  a  report 
prepared  by  the  Telecommunications 
Industry  Advisory  Group  (TIAG)  and 
transmitted  to  the  Commission  on  May 
31,  1984.  The  TIAG  is  a  Federal 
Advisory  Committee  created  by  the 
Commission  in  the  Second  Supplemental 
Notice  of  Proposed  Rulemaking  and 
Order  (Second  Notice)  in  this 


proceeding,  88  FCC  2d  83  (1981).  The 
TIAG's  report  reflects  the  general 
guidance  discussed  in  the  Second  Notice 
and,  c<»nscquently.  has  provided 
precisely  the  starting  point  we 
envisioned  for  developing  Appendix  A. 

4.  The  TIAG's  report  presents  a 
comprehensive  financial  accounting 
system  premised  on  generally  accepted 
accounting  principles  (GAAP)'  and 
structured  to  reflect  the  functional 
nature  of  a  telephone  company's 
telecommunications  operations. 
Although  the  report  represents  a 
substantial  departure  from  the  form  and 
content  of  Parts  31  and  33.  it  is  a 
cohesive  and  well-thought-out  system 
approach  to  satisfy  our  request  for  a 
revised  USOA  recommendation. 
Nevertheless,  the  report  does 
recommend  a  number  of  changes  in 
areas  of  Commission  policy  with  which 
we  cannot  agree.  Thus,  we  propose  to 
depart  it;  sun?  instances  from  certain  of 
the  concepts  or  details  recommended  by 
the  TIAG.  (See  paragraphs  28,  32,  34.  38. 
and  46  of  this  Further  Notice.)  Some 
modifications  we  propose  embody  what 
we  percf  ive  as  tlie  proper  regulatory 
philosophy  of  a  new  accounting  system. 
Many  others  are  designed  to  ease  much 
of  the  potential  burden  of  eventual 
system  implementation  which  ultimate 
adoption  of  our  proposal  may  well 
generate.  Detailed  discussions  of  our 
proposed  Part  32  are  contained  in 
Sections  III  and  IV  of  this  Further 
Notice. 

11.  Background 

5.  In  July  1978  the  Commission  issued 
a  Notice  of  Proposed  Rulemaking.  70 
FCC  2.  719  (1978),  in  the  above- 
captioned  proceeding.  We  stated  at  that 
time  that  we  envisioned  a  revised 
USOA  as  a  regulatory  information 
system  that  would  meet  all  the  ordinary- 
needs  of  the  Commission  for  the 
regulation  of  telephone  common 
carriers.  We  recognized  the  necessity  of 
revising  the  USOA  because  the  system 
adopted  in  1935  is  anachronistic  in  a 
massively  more  complex  and 
competitive,  technological  and  economic 
environment.  To  keep  pace  with  these 
changes,  and  at  the  same  time  to 
maintain  our  responsibility  to  regulate 


'Thf  question  of  the  extent  to  which  the  new 
USOA  will  emtirace  the  concept  of  GAAP  (as  would 
be  practiced  in  an  unregulated  environment)  is 
currenlly  at  issue  in  CC  Docket  No.  84-469. 
(Reference  Notice  of  Proposed  Rulemaking.  49  FR 
21377,  May  21.  1984.)  The  fact  that  Appendix  A 
feflccts  GAAP  as  recommended  by  the  TIAG  should 
in  no  way  be  construed  as  indicative  of  the 
decisions  we  will  make  in  that  Docket.  GAAP  was 
incorporated  in  .'\ppendix  A  only  for  administrative 
ease  at  this  juncture.  The  final  Part  32  will  be 
amended  accordingly  t)ascd  on  our  conclusions  in 
CC  Docket  No.  84-469. 


carriers  rates  in  the  public  interest,  it 
became  essential  that  we  develop  and 
implement  a  revised  system  of  accounts. 
We  envisioned  that  such  a  system 
would  constitute  a  single  database 
which  would  serve  several  functions. 

6.  On  August  9. 1979  the  Commission 
released  a  First  Supplemental  Notice  of 
Porposed  Rulemaking  (Supplemental 
Notice).  44  FR  47359.  August  13. 1979.  In 
that  document,  the  Commission 
expanded  on  its  concept  of  a  regulatory 
information  system  and  sought  further 
comment  on  the  single  database 
approach,  as  well  as  on  several  new 
issues  raised  by  the  comments  to  the 
original  Notice. 

7.  The  comments  received  in  response 
to  the  Supplemental  Notice  indicated 
that  the  proposed  system  would  be  too 
complex  to  implement  and  administer, 
would  be  cost  prohibitive  to  all  paities. 
and.  premised  on  service  offerings, 
would  be  unstable.  Commenfers  further 
claimed  that  the  industry  environment 
has  not  been  sufficiently  considered  and 
that  the  industry  itself  had  not  been 
properly  represented  in  the  development 
of  the  proposal,  in  response  to  the 
comments,  we  issued  the  Second  Notice. 
In  the  Second  Notice  we  set  aside  the 
single  database  approach  and 
determined  that  the  revised  USOA 
would  be  designed  to  interrelate  both 
with  cost  allocation  procedures  and 
with  the  jurisdictional  separations 
process.  Further,  we  determined  that  the 
revised  USOA  should  not  be  segregated 
by  service  categories.  In  no  sense, 
however,  did  we  abandon  our 
commitment  to  cost  of  service 
ratemaking,  but  we  decided  that  the 
USOA  proceeding  should  interrelate  in  a 
coordinated  fashion  with  other 
proceedings  implemented  in  response  to 
the  newly  competitive 
telecommunications  environment. 

8.  In  the  Second  Notice  we  also 
iterated  a  new  set  of  objectives 
responsive  to  the  comments  made  as 
well  as  to  the  original  objectives  of 
keeping  pace  with  changes  and 
maintaining  our  responsibility  to 
regulate  carriers  in  the  public  interest. 
These  objectives  are: 

1.  The  new  USOA  must  exist  in  the 
new  competitive  environment,  balancing 
our  continuing  needs  for  regulatory 
information  against  our  desire  not  to 
impose  unreasonable  or  unnecessary 
reporting  requirements  on  telephone 
companies.  It  should  significantly 
reduce  the  number  and  complexity  of 
special  studies  by  providing,  on  a 
regular  basis,  the  normal  accounting 
input  necessary  for  the  regulatory 
process. 
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2.  The  new  USOA  should  Hscertuin 
appropriate  accounting  categories, 
recognizing  that  it  is  a  simpler  matter  to 
aggregate  small  categories  than  to 
disaggregate  larger  ones.  The 
desirability  of  smaller  categories  should 
be  carefully  balanced  by  the  concern 
not  to  impose  burdens  upon  carriers  out 
of  proportion  to  the  usefulness  «)f  the 
information  provided. 

3.  The  revised  USOA  should  not  be 
tied  to  any  particular  cost  of  service 
methodology,  as  such  methodologies 
may  well  change  with  time,  with 
changing  technology,  or  with  relevant 
economic  or  legal  considerations.  A 
stable  base  from  which  to  build  is 
necessary  to  provide  the  ability  to 
produce  consistent  and  reliable  output 
without  the  necessity  of  chanjiing  the 
accounting  system  each  time  a  costing 
methodology  is  revised. 

4.  The  new  accounting  system  should 
be  consistent  with  the  regulatory 
requirements  of  the  new 
telecommunications  environment  With 
some  companies  offering  rt>gulated  and 
unregulated  services  through  different 
corporate  entities,  and  with  other 
companies  offering  both  regulated  and 
unregulated  services  through  the  same 
corporate  entity,  it  is  important  that  an 
effective  accounting  system  be  in  place. 
While  structural  separation  facilitates 
the  identincation  of  revenues  and 
expenditures  associated  with  regulated 
activities  from  those  associated  with 
unregulated  activities,  it  does  not 
eliminate  the  need  for  an  accounting 
system.  Where  structural  separation  is 
not  present,  precise  accounting 
procedures  are  even  more  important. 

9.  With  the  preceding  providing  the 
context  for  action,  detailed  procedures 
to  be  employed  in  the  development  of 
the  revised  USOA  were  set  forth  in  the 
Second  Notice.  These  procedures  were 
directed  to  two  major  areas — the 
revised  system  concept  and  the 
establishment  of  a  task  force  to  develop 
the  new  USO.A. 

10.  It  was  conceived  that  the  new 
USOA  would  be  a  financial  accounting 
system  which  would  meet  the  financial 
and  primary  fiduciary  reporting  needs  of 
the  telephone  industry  and  would 
provide  the  body  of  financial  dat.i  to 
which  appropriate  methodolgoies  could 
be  applied  to  develop  the  requisite 
information  to  satisfy  both  our 
regulatory  needs  and  the  carriers' 
managerial  needs.  In  this  manner 
efficient  regulation  would  be  served  by 
this  Commissions  relying  upon  the  same 
database  utilized  by  management, 
rather  than  relying  upon  data  generated 
solely  for  submission  to  this  agency. 
This  concept,  we  noted,  would  require  a 
design  to  support  and  fully  complement. 


through  separate,  parallel  subsystems 
(priniipally  those  of  separations  and 
costing),  the  evolving  regulatory  policies 
of  this  considered  necessary  by 
individual  internal  management  systems 
considered  necessary  by  individual 
common  carriers  for  corporate  decision- 
making, planning  and  control.  Such  a 
design  was  expected  to  satisfy  the 
Commission's  regulatory  concerns  for 
specific  costing  and  separations  data — 
through  the  interaction  of  compatible  yet 
descrete  financial  and  methodological 
mechanisms — and  to  satisfy  the  carriers' 
concerns  for  a  financially-based 
accounting  system  to  drive  other 
external  and  internal  reporting  and 
decision-making  models.  Secoiui  S'otii  e, 
16-^1. 

11.  To  ensure  that  the  basic  integrity 
of  all  recorded  data  would  remain  intact 
and  that  the  system  would  be  auditable 
and  would  provide  stable,  r'riiable  and 
consistent  information,  and  in  ki>oping 
with  the  financial  nature  of  the  syst«>m, 
GAAP  was  identified  as  a  desirable 
basis.  Exceptions  to  GAAP  would  be 
considered  only  when  the  requirements 
of  the  regulatory  process  under  the 
Communications  Act.  particularly  with 
respect  to  ratemaking,  mandated 
additional  or  different  accounting,  (bee 
Footnote  1  which  discusses  the  ph.ise  in 
this  proceeding  regarding  GAAP  issues.) 

12.  In  addition  to  the  flexibility  to 
accommodate  diverse  uses,  the  systr*m 
should  readily  respond  to  and 
acromnioddte  lechnologiral  and 
competitive  advances  in  the  industry, 
permitting  easy  revision  of  the  system  to 
reflect  such  changes  with  minimal  need 
to  reallocate  account  balances.  Account 
classifications  and  groupings  should  be 
determined  by  the  concern  for  this 
responsiveness  to  change — limited  only 
to  the  extent  that  materiality  and 
relevance  become  overriding 
considerations.  The  classifications  and 
groupings  should  be  characterized  by  a 
categorization  scheme  linked  to 
technological  and  generic  commonalities 
rather  than  to  service-related  or 
compositely  aggregated  designations. 

13.  Recognizing  the  magnitude  of  the 
undertaking  and  considering  the 
resources  required  for  its  compl»;tiun, 
and  further  considering  the  diversity  of 
uses  intended  for  the  systom,  the  Second 
Notice  authorized  the  establishment  of 
the  Telecommunications  Industry 
Advisory  Group  (TIAG)  to  assist  in  the 
design  and  development  of  the  revised 
USOA.  Furthermore,  a  Commissioner 
was  appointed  as  a  supervising  member 
to  oversee  TIAG  activities.  TIAG  was 
charged  with  the  development, 
preparation,  and  submission  of  a 
proposal  for  the  basic  framework  and 
content  of  the  new  system.  This  charge 


included  lieveluping  tht<  necessary 
.i<:roiinls  with  adeqtiate  disaggiegation 
ft)  support  the  iinticipatcd  subsystems 
discussed  above,  formulating  the 
necessary  account  definitions  and  items 
lists,  and  drafting  the  necessary 
accounting  rules  to  support  the  revised 
system.  In  setting  np  the  TIAG  in 
January  1962  and  directing  it  to  develop 
a  revised  USOA.  the  Commission 
established  a  joint  cooperative  effort  to 
assist  in  expediting  the  development  of 
the  final  prescription  of  the  revised 
USOA.  The  ultimate  responsiblity  of  the 
revision  remains,  of  course,  with  the 
Commission. 

14.  The  general  membership  of  TIAG 
was  eventually  comprised  of 
representatives  from  eleven  distinct 
constituencies  including  the  Federal 
Communications  Commission,  American 
Telephone  and  Telephone  Company, 
Bell  Communications  Research  (known 
as  ■"Bellcore"),  large  independents,* 
United  States  Telephone  Association. 
American  Institute  of  Certified  Public 
Accountants,  other  common  carriers, 
National  Association  of  Regulatory 
Utility  Commissioners,  consumers, 
equipment  manufacturers,  and  large 
users.  The  general  membership  has 
overseen  the  progress  of  TIAG,  provided 
the  resources  to  staff  and  caiTy  out  the 
work  of  a  steering  committee  and  seven 
subcommittees  to  produce  the  various 
pi(v:es  of  the  new  accounting  system, 
and  approved  the  reports  to  the 
Com-iiission  comprising  the  group's 
recommendations  to  the  Commission  for 
ii  revised  USOA. 

15.  The  TIAG  membership  has 
provided  the  Commission  with  a  wealth 
of  resources  and  experience  which 
otherwise  would  not  have  been  tapped 
bv  this  Commission  in  following  through 
on  the  rewrite  effort.  Through  TIAG.  the 
expertise  of  hundreds  of  accountants, 
envjineers,  aliorneys.  and  other  experts 
was  infused  into  the  USOA  revision. 
These  experts,  many  of  them  dedicated 
full  time  to  this  effort,  and  their  staffs 
have  put  tens  of  thousands  of  man-hours 
into  this  project.  Th6  hundreds  of  hours 
of  subcommittee  meetings  held  over  the 
past  three  years  are  documented  by  16 
cubic  feet  of  records. 

16.  In  the  development  of  the  various 
parts  uf  the  revised  USOA.  each 
constituency,  through  its  members  on 
the  TIAG  and/or  their  alternates 
working  on  the  various  subcommittees, 
had  several  opportunities  to  have  its 
opinions  considered.  All  constituencies 
were  invited  to  participate  at  the 


'Lar^  in'lependenlg  are  compriiied  of  General 
Telephone  and  Electronics  United  Telephone 
System.  H»d  Omtinunlal  Telephone. 
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working  subcommittee  level  by 
submitting  proposed  revisions  and  white 
papers  and  by  participating  in  the 
discussions  and  votes  of  the 
subcommittees.  Upon  completion  of 
projects  at  the  subcommittee  level,  each 
constituency  through  representation  on 
the  steering  committee  had  an 
opportunity  to  submit  suggestions  for 
revisions  and  to  vote  whether  or  not  the 
proposals  should  be  referred  to  the 
general  membership  for  final 
consideration  or  back  to  the 
subcommittee  for  further  work.  In 
addition,  the  policy  was  established  that 
minority  reports  submitted  at  the 
steering  committee  level  were  to  be  sent 
along  with  the  majority  report  to  the 
general  membership  for  their 
consideration.  The  reports  submitted  to 
the  Commission  included  all  minority 
views  submitted  to  the  general 
membership. 

17.  To  date,  the  TIAG  has  provided 
the  Commission  with  seven  reports,  one 
being  the  recommenda'tion  upon  which 
the  attached  proposal  for  a  revised 
USOA  was  based.  Two  other  reports 
have  been  developed  into  dockets 
released  for  consideration  under 
separate  notices.  A  report  on  several 
aspects  of  depreciation  accounting 
became  the  basis  for  a  Notice  of  Inquiry. 
CC  Docket  84-468.  49  FR  21375.  May  21. 
1984.  and  a  report  on  the  application  of 
generally  accepted  accounting  principles 
in  a  revised  USOA  was  developed  into  a 
Notice  of  Proposed  Rulemaking.  CC 
Docket  84-469,  49  FR  21377.  May  21. 
1984.  The  fourth  report  on  issues 
surrounding  the  implementation  of  a 
revised  USOA  is  discussed  in  Section  V 
below.  The  remaining  three  reports, 
covering  necessary  changes  to  conform 
the  Separations  Manual,  47  CFR  Part  67, 
and  the  access  charge  rules,  47  CFR  Part 
69,  to  the  new  USOA  as  well  as  a 
recommendation  for  allocating  joint 
costs  to  nonregulated  activities,  are 
currently  under  review  by  Commission 
staff.  The  attached  proposed  revisions 
of  the  USOA  accounts,  account  text  and 
general  instructions  are  to  a  very  great 
extent  taken  from  the  TIAG 
recommendations;  however,  the 
proposal  incorporates  our  changes  after 
consideration  of  minority  reports  and 
identified  regulatory  needs.  These 
changes  are  explained  in  the  discussions 
of  the  proposal  in  the  sections  following. 

III.  Summary  of  Proposal. 

18.  Our  proposal  for  a  revised  USOA 
is  a  historical  financial  accounting 
system  which  reports  the  results  of 
operational  and  financial  events  in  a 
manner  that  enables  the  independent 
assessment  of  those  results  within  a 
specified  accounting  period.  Within  the 


telecommunications  industry  certain 
recurring  functions  (natural  groupings) 
take  place  in  the  course  of  providing 
products  and  services  to  customers.  This 
proposal  reflects,  to  the  extent  feasible, 
those  functions. 

19.  For  example,  the  primary  basis  of 
the  accounts  containing  the  investment 
in  telecommunications  plant  are  the 
functions  performed  by  the  assets.  In 
addition,  because  of  the  anticipated 
effects  of  future  innovations,  the 
telecommunications  plant  accounts  are 
intended  to  reflect  technological 
distinctions.  Similarly,  the  primary  basis 
of  the  plant  operations,  customer 
operations  and  corporate  operations 
expense  accounts  are  the  functions 
performed  by  individuals.  The  revenue 
accounts,  on  the  other  hand,  reflect  a 
market  perspective  of  natural  groupings 
based  primarily  on  the  products  and 
services  purchased  by  customers.  A 
brief  review  of  the  principal  chart  of 
accounts  (included  separately  as 
Appendix  B)  will  help  to  expand  on  this 
foundation. 

20.  The  plant  accounts  have  been 
disaggregated  from  the  current  20  broad 
categories  to  41  technology — specific 
accounts  grouped  among  switching, 
transmission,  information  origination/ 
termination  (e.g.,  terminal  equipment), 
support  (e.g.,  buildings  and  vehicles). 
and  other  functions,  as  well  as 
intangibles  (such  as  rights-of-way  and 
patents).  As  noted  above,  the  expense 
accounts  have  been  recast  and 
categorized  as  plant  operations, 
customer  operations,  or  corporate 
operations,  with  specific  accounts 
reflecting  the  activities  people  perform. 
The  revenue  accounts  have  been 
expanded  from  a  handful  of  non-specific 
service  designations  to  a  market-specific 
array  encompassing  private  network, 
public  network,  access,  customer 
premises  facilities,  and  miscellaneous 
service  revenues  disaggregated  to 
specific  products  and  services. 

21.  We  have  also  proposed  a  two- 
dimensional  matrix  concept  to  classify 
expenses.  Under  this  concept,  every 
expense,  by  its  nature,  has  two 
characteristics,  purpose  and  type.  The 
"purpose"  of  the  expense  essentially 
equates  to  its  functional  nature  (e.g.. 
plant  operations)  as  identified  in 
paragraph  22  above.  The  "type",  on  the 
other  hand,  identifies  the  objective 
nature  of  the  expense,  /.e.,  wages, 
salaries,  benefits,  rents,  and  other,  as 
they  have  been  identified  in  Appendix 
A.  Under  the  matrix  concept,  therefore, 
every  expense  incurred  is  classified  by 
both  its  purpose  and  its  type  upon  initial 
recordation  within  the  system. 


22.  This  system,  then,  is  intended  to 
rcfiect  a  functional  and  technological 
view  of  the  telecommunications 
industry.  In  our  opinion,  this  view  will 
provide  a  stable  and  consistent 
foundation  for  the  recording  of  financial 
data.  Moreover,  the  financial  data 
contained  in  the  accounts,  together  with 
the  detailed  information  contained  in 
the  underlying  financial  and  other 
subsidiary  records  to  be  required  by  this 
Commission,  will,  we  believe,  provide 
the  information  necessary  to  support 
separations,  cost  of  service,  and 
management  reporting  requirements. 
The  basic  account  structure  has  been 
designed  to  remain  stable  as  reporting 
requirements  change. 

23.  Account  Numbering.  The  proposal 
in  Appendix  A  reflects  a  different 
numbering  scheme  from  that  provided  in 
the  TIAG  recommendation  (Reference 
Section  32.01(10)).  The  numbering 
system  recommended  by  the  TIAG  is 
built  upon,  and  thus  follows  directly 
from,  the  system  currently  prescribed  in 
Part  31.  It  appears  to  us.  therefore,  that 
the  TIAG  recommendation  tends  to 
perpetuate  to  a  large  extent  the  archaic 
logic  and  inflexibility  characteristic  of 
the  current  USOA.  We  believe  that  the 
four-digit  scheme  that  we  proposed 
instead  is  simpler  and  more  adaptable 
to  current  accounting  system  theory  and 
practice.  In  the  process  of  renumbering, 
we  also  change  the  order  of  accounts  to 
conform  with  that  more  generally  used 
for  financial  reporting.  The  proposed 
balance  sheet  sequence  proceeds  in  the 
order  of  liquidity,  beginning  with 
working  capital  items  through  to  the 
long-term  items.  Since  the  numbering 
scheme  and  account  contents  must  in 
any  event  be  revised  by  carriers  to  meet 
the  overall  objectives  of  the  USOA 
revision,  we  see  no  benefit  to  retaining  a 
semblance  of  the  old  account  numbering 
system.  In  fact,  such  a  retention  may 
prove  detrimental  to  ultimate  accounting 
uniformity  by  confusing  system  users 
with  old,  familiar  numbers  that  have 
new  or  entirely  different  meanings. 

24.  We  believe  that  the  new 
numbering  scheme  will  prove  responsive 
to  the  widest  range  of  financial 
statement  users.  It  is  logically  ordered 
and  is  flexible  to  permit  future 
expansion.  Respondents  should  address 
explicit  problems  they  might  have  in 
implementing  this  scheme  and  should 
offer  precise  or  specific  alternatives 
where  such  are  suggested. 

25.  Class  B  Carriers.  Class  B  Carriers 
will  not  be  required  to  provide  the  same 
detail  in  their  account  strncture  as 
required  of  Class  A  Carriers  (Reference 
Section  32.01(01)(c)).  Based  on  the 
proposed  parameters  for  classification 
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<»f  ciimers.  iihniit  23  (or  38*V.)  of  ihe  61 
I  iiiriprs  riirronlly  subject  to  FCC 
ill  <  rmnlin^  rules  will  be  classified  as 
Class  B.  Because  Iheir  combined 
revcpups.  however,  represent  only  0.6% 
of  1?)h3  Form  M  gross  operating 
revenues  ($446  million  vs.  $75.3  billion). 
we  do  not  l)elieve  that  detailed 
accounting  and  reporting  requirements 
are  needed  to  provide  the  Commission 
with  information  relative  to  the 
regulation  of  these  carriers. 

26.  We  are  also  quite  concerned  about 
the  large  number  of  carriers  who  are  not 
subject  to  our  accounting  niles  but  who 
may  otherwise  find  it  necessary  So 
implement  a  portion  or  all  of  the 
proposed  Part  32.  These  are  carriers 
who  operate  in  States  which  require 
adoption  of  FCC  accounting  within  their 
jurisdictions  and/or  who  contract  to 
settle  with  other  carriers  on  an  actual 
cost  (versus  average  schedule)  basis. 

27.  To  recognize  our  reduced  need  for 
regulatory  data  from  smaller  carriers, 
but  at  the  same  time  to  promote 
continued  uniformity  and  comparability 
within  the  industry,  we  therefore 
propose  that  Class  B  carriers  maintain  a 
system  of  accounts  similar  in  overall 
concept  and  structure  to  that  set  forth  in 
Appendix  A.  but  only  to  the  level  of 
detail  represented  in  general  by  the  first 
three  (3)  digits  of  the  proposed  account 
numbering  scheme.  A  proposed  chart  of 
accounts  for  Class  B  carriers  is 
presented  in  Appendix  C.  The  purpose 
of  creating  a  Class  B  category  is  to 
reduce  to  the  necessary  minimum  the 
regulatory  burdens  and  costs  on  small 
carriers.  While  we  believe  this  proposal 
to  be  an  efficient  and  us>'ful  alternative 
to  full  implementation  of  proposed  Part 
32  for  Class  B  carriers,  we  do  welcome 
suggestions  for  other  appropriate  levels 
of  detail  or  additional  alternatives 
which  would  continue  to  permit  full 
participation  of  small  carriers  in 
industry  activities. 

28.  Regulatory  Pcmpet.tne.  Part  31 
currently  prescribes  account  323. 
"Miscellaneous  income  charges,"  which 
is  used  ti)  record  "bnlovv-the-line  '  costs 
that  are  norm;illy  disallowed  or  given 
special  scrutiny  in  ratemaking 
proceedings.  The  account  is  grouped 
with  other  nonopcrating  accounts  to 
emphasize  their  special  treatment  and  to 
provide  a  more  discrete  presentation  of 
financial  results  for  the  regulated 
telephone  entity. 

29.  In  the  report  developed  by  the 
TIAG,  this  traditional  concept  of 
"below-the-line"  accounting  has  been 
somewhat  abandoned.  While  the  TIAG 
did  provide  a  series  of  nonoperating 
income  and  expense  accounts,  the 
"special  charges"  account  (its 
counterpart  to  account  323)  was 


included  in  an  operating  expense 
classification.  The  general  consensus  of 
the  TIAG  was  that  the  apptlcation  of  the 
"below-the-line"  distinction  in  this 
instance  did  not  comport  with  strict 
financial  accounting  concepts.  The 
TIAG  recommended  that,  if  specific 
items  are  clearly  "below  the  line  ' 
transactions,  the  requirement  for  their 
disclosure  be  satisifed  through  special 
subsidiary  record  identification  and 
reporting  procedures.  If  additional 
account  prescription  was  deemed 
necessary,  however,  the  TIAG  did 
recommend  that  any  such  account(s)  be 
structured  in  accordance  with  the  new 
expense  account  concepts  and  not  from 
the  persepctive  of  "below  the  line" 
accounting  prescribed  in  Part  31. 

30.  We  are  not  prepared  to  abandon 
the  accounting  distinction  for  items 
above  and  below  the  line.  The  USOA  is, 
in  the  final  analysis,  a  regulatory 
accounting  system  and  should,  at  a 
minimum,  provide  a  ready  reference  to 
regulatory  authorities  on  the  magnitude 
and  disposition  of  costs  normally 
disallowed  or  given  special  scrutiny  in 
ratemaking  proceedings. 

31.  Thus,  to  maintain  a  more  precise 
regulatory  perspective  in  the  new 
system,  while  maintaining  its  basic 
structure  and  design,  we  propose  to 
classify  "special  charges"  as  a 
nonoperating  income  and  expense 
account  (Reference  Section  32.7370).  In 
our  opinion,  this  approach  does  little  to 
undermine  the  basic  financial 
accounting  nature  of  the  proposed 
system  while  greatly  enhancing  the 
system's  usefulness  as  a  tool  for 
continued  evaluation  of  this 
Commission's  policies. 

32.  Nonnisuloted  Accounts.  The  TIAG 
proposal  contains  two  accounts  to 
record  certain  transactions  occurring 
when  a  regulated  carrier  conducts 
nonregulated  activities  without  a 
separate  subsidiary  for  these  activities. 
The  two  accounts  are  a  balance  sheet 
investment  account  to  record  direct 
plant  investment,  inventories,  and 
related  deferred  taxes,  and  a  net 
income/loss  account  to  record  the 
results  of  nonregulated  operations 
during  the  period. 

33.  In  the  Fifth  Report  and  Order.  CC 
Docket  No.  81-893.  49  F.R.  46378. 
November  26. 1984,  however,  we  have 
already  established  the  accounting 
treatment  to  be  afforded  nonregulated 
activities.  Consistent  with  this  decision, 
we  are  therefore  proposing  the 
incorporation  in  Part  32  of  accounting 
treatment  for  nonregulated  activities 
which  approximates  full  equity 
accounting  as  would  be  practiced  in 
accounting  for  the  activities  of  a 
separate  subsidiary.  This  proposal  calls 


for  the  investment  account  to  include 
not  only  the  direct  plant  and  inventory 
investments,  but  also  all  other  assets, 
payables,  and  undistributed  net  income, 
of  the  nonregulated  activity  as  well,  and 
for  the  transactions  of  the  nonregulated 
activities  to  be  recorded  in  a  separate 
set  of  books.  As  this  proposal  reflects 
our  policy  already  established  in  the 
Docket  81-893.  we  do  not  seek 
additional  comment  on  it. 

34.  Clearing  Accounts.  TIAG  decided 
that  the  system  of  accounts  as  they 
developed  it  would  not  require  the 
prescription  of  clearing  accounts.^ 
Carriers  would,  under  this  scheme,  be 
permitted  to  use  clearing  accounts 
where  needed,  upon  notification  to  the 
Commission.  Account  numbers  could 
then  be  assigned  that  would  be 
compatible  with  the  carriers'  internal 
systems.  We  are  of  the  tentative  view, 
however,  that  the  system  recommended 
by  the  TIAG  will  not  adequately  provide 
for  identification  and  proper  assignment 
of  all  costs  associated  with  several 
expense  areas,  namely  vehicles  and 
other  work  equipment  expenses  and 
provisioning  expenses  associated  with 
material  and  supplies  and  other 
inventories. 

35.  The  nature  of  these  costs  is  such 
that  they  almost  exclusively  support 
either  plant  construction  or  the  range  of 
functional  groupings.  Absent  defined 
clearing  accounts,  there  is  no 
mechanism  readily  available  to 
recognize  this  association.  To 
accommodate  the  identification  and 
assignment  of  these  expenditutres,  it 
may  be  necessary  to  prescribe  accounts 
in  these  areas.  The  proposal  attached, 
therefore,  provides  for  vehicle  expense 
(Reference  Sections  32.6112,  6113.  6114, 
and  6116)  and  provisioning  expense 
(Reference  Section  32.6313)  clearing 
accounts  to  assure  that  the  amounts 
associated  with  these  areas  have  an 
appropriate  mechanim  for  equitable 
distribution  among  the  various  accounts 
which  they  affect. 

36.  Cost- type  Subaccount  Matrix  and 
Subsidiary  Record  Categories.  The 
TIAG's  report  recommends  that  cost- 
type  subaccounts  for  salaries  and 
wages,  benefits,  rents,  depreciation  and 
amortization,  and  other  expenses  be 
prescribed  for  all  expense  accounts. 
While  we  agree  with  the  matirx  concept 
in  principle  (as  discussed  in  paragraph 
21  above),  we  are  not  convinced  that  it 
is  necessary  to  prescribe  actual 


'  Clearing  accounts  are  accounts  eslablistied  lo 
provide  a  medium  for  (he  distribution  of  certain 
items  which  affecl  more  than  one  account  and 
which  cannot  be  allocated  appropriately  as  they  are 
incurred. 
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subaccounts  for  this  level  of  detail.  We 
believe  that  the  cost  elements  can  be 
established  within  the  accounts  such 
that  these  data  are  readily  available  for 
reporting.  To  facilitiate  this  concept,  we 
have  established  in  proposed  Part  32 
detailed  accounting  requirements  within 
the  accounts  themselves  which  we  have 
termed  "subsidiary  record  categories." 
37.  A  subsidiary  record  category  is  a 
specific  information  requirement  within 
an  account.  Where  a  subsidiary  record 
category  is  specified  for  a  given  account, 
the  carrier  would  be  required  to 
maintain  its  accounting  system  so  that 
the  specified  information  is  readily 
identifiable  and  available  for  reporting 
to  the  Commission.  In  our  opinion, 
subsidiary  record  categories  will 
provide  us  with  relevant,  verifiable  data 
without  the  costly  burdens  of  carrier 
system  design  and  maintenance,  as  the 
carriers  would  have  the  freeedom  and 
flexibility  to  identify  this  information  in 
a  manner  compatible  with  their  internctl 
system  procedures.  Thus,  we  are 
proposing  a  cost-type  matrix  wherein 
the  individual  cost  elements  are 
subsidiary  record  categories  instead  of 
prescribed  subaccounts  Reference 
Section  32.6). 

38.  Depreciation  and  Amortization.  As 
mentioned  above,  "depreciation  and 
amortization"  is  a  prescffibed  cost-type 
element  within  the  matrix  concept 
proposed  by  the  TIAG.  These  expenses, 
however,  represent  a  substantial  portion 
of  carrier  operating  costs  and  have  been 
a  focus  of  Commission  attention.  We  are 
concerned  that  the  significance  of  these 
costs  may  well  become  obscured  in  the 
context  of  the  matrix.  Thus,  we  prefer  to 
see  depreciation  and  amortization  as 
.separate  and  distinct  expense  accounts. 
Moreover,  the  detail  which  would  have 
been  otherwise  gained  by  leaving 
depreciation  and  amortization  as  cost 
types  in  the  matrix  will  not  be  lost  for 
reporting  purposes.  As  is  the  case 
currently,  this  detail  will  be  readily 
available  from  an  analysis  of  the  related 
allowance  for  depreciation  and 
amortization  accounts  which  will 
continue  to  be  maintained  so  that  all 
accounts,  adjustments  and  retirements 
will  be  reported  to  this  Commission 
periodically  and  which  will  be  specific 
to  each  individual  plant  account.  We 
have,  therefore,  established  in  Apf>endix 
A  proposed  primary  expense  accounts 
for  both  depreciation  and  amortization 
expenses  (Reference  Sections  32.6361 
through  6365). 

39.  Capitalized  Leasen.  Since  it  is  our 
objective  to  conform  to  GAAP  to  the 
extent  possible,  this  system  may  allow 
for  the  capitalization  of  leases  which 
qualify  for  such  treatment  (depending,  of 


course,  on  the  outcome  of  previously- 
discussed  Docket  84-469).  For  regulatorj' 
purposes,  however,  the  TIAG  proposal 
has  not  adequately  provided  for  the 
identification  and  classification  of  such 
leases. 

40.  Part  32,  as  proposed  by  the  TIAG, 
makes  no  provision  for  reflecting 
capitalized  leases  separately  in  the 
prescribed  accounts.  Rather,  capitalized 
leases  would  be  recorded  in  the 
prescribed  asset  accounts  which,  under 
the  TIAG's  recommendation,  do  not 
identify  capitalized  lease  transactions 
separately. 

41.  We  have  proposed,  therefore,  that 
capitalized  leases  be  recorded  in  a 
separate  account  (Reference  Section 
32.2181).  Further,  details  by  type  of  plant 
would  be  maintained  for  reporting 
purposes.  These  measures  are  primarily 
to  facilitate  ratemaking  treatment  by  the 
FCC  and  the  various  state  commissions 
and  serve  further  to  mitigate  NARUC's 
objection  to  the  TIAG  effort  in  regard  to 
capitalized  leases,  as  mentioned  in 
paragraph  59  below. 

42.  Cable  and  Wire  Facilities.  The 
traditional  account  structure  in  Part  31. 
which  included  separate  accounts  for 
Aerial  Cable,  Underground  Cable, 
Buried  Cable,  Submarine  Cable,  and 
Aerial  Wire,  was  predicated  primarily 
on  the  basis  of  depreciation 
considerations.  It  does  not  appear  that 
these  distinctions  are  relevant  any 
longer.  The  results  of  studies  underlying 
the  depreciation  represcription  process 
progressively  demonstrates  that  the 
depreciable  lives  of  the  items  in  these 
different  accounts  now  in  Part  31  are" no 
longer  significantly  different.  Further,  in 
the  heavily  automated  accounting 
environment  existing  today,  the 
assurances  gained  by  relegating  such 
distinction  to  separate  accounts  are  no 
longer  necessarily  valid.  Thus,  we 
propose  to  maintain  these  distinctions 
as  subsidiary  record  categories 
(discussed  in  paragraph  37  above)  so 
that  the  information  will  continue  to  be 
available  for  reporting  purposes. 

43.  We  believe,  however,  that  a 
significant  distinction  will  exist  between 
metallic  and  nonmetallic  cable  and  wire 
facilities  as  light  technology  becomes 
more  feasible.  Such  a  distinction  will  be 
significant  for  depreciation  purposes,  as 
life  characteristics  of  the  new 
technology  will  undoubtly  differ  from 
those  of  metallic  conductors,  and  is  in 
keeping  with  the  general  requirements  of 
the  Second  Notice  stipulating  that 
categorization  be  linked  to  technology 
rather  than  to  service-related 
designations.  Consequently,  we  have 
modified  the  TIAG  recommendation  to 
provide  that  this  distinction  alone — 


except  for  the  added  informational 
requirements  noted  above — shall  be 
used  for  classifying  cable  and  wire 
facilities.  We  have  proposed,  therefore, 
that  cable  and  wire  investment  shall  be 
maintained  in  separate  accounts  based 
on  the  metallic/nonmetallic  distinction. 
44.  Additional  disaggregation  may  be 
possible.  The  TIAG  proposal  in  fact 
included  such  a  recommendation  for 
further  disaggregation.  TIAG's 
recommendation  would  require  that 
cable  and  wire  facilities  be  maintained 
as  Subscriber  and  Interoffice 
subaccounts  on  the  premise  that  this 
distinction  would  facilitate  costing. 
However,  we  do  not  agree  that  this 
distinction  is  useful  because  it  does  not 
correlate  in  any  way  with  services 
provided  nor  with  our  costing 
procedures  contained  in  Part  67. 
(Moreover,  the  varying  use  of  "exchange 
vs.  interexchange"  or  "toll  vs.  local" 
was  designed  and  is  meant  for 
depreciation  purposes  only,  and  was 
never  intended  to  substitute  for  service 
assignment.)  Proper  costing  would  still 
require  allocation  through  separations 
and  costing  procedures.  Considering  this 
and  considering  that  the  classification  of 
wire  and  cable  on  the  basis  of 
subscriber  and  interoffice  designations 
is  overly  complex  and  would  require 
continued  studies  based  on  changing 
usage  patterns,  we  are  of  the  tentative 
view  that  the  associated  burden  of 
maintaining  a  plant  inventory  on  this 
basis  is  prohibitive  and  of  questionable 
usefulness.  We  do.  however,  invite 
alternative  suggestions  for 
disaggregating  the  cable  and  wire 
facility  beyond  the  level  we  have 
proposed. 

45.  Circuit  Equipment.  The  TIAG 
proposed  that  three  subaccounts  be 
maintained  for  Circuit  Equipment:  Pair 
Gain.  Multiplex,  and  Other  Circuit 
Equipment.  This  reflects  the  usage  of 
equipment  rather  than  the  technological 
basis  we  had  anticipated.  It  appears  that 
the  same  distinction  used  for  cable  and 
wire  facilities— namely,  metallic/ 
nonmetallic— is  equally  applicable  to 
circuit  equipment  as  this  type  of 
equipment  is  closely  allied  to  the 
transmission  medium  which  it  augments. 
We  propose,  however,  only  one  account 
for  the  investment  in  the  equipment 
categorized  as  circuit.  While  we  have 
not  provided  separate  accounts  in  this 
case  for  the  metallic/nonmetallic 
distinction,  we  have  proposed  that  these 
distinctions  be  maintauied  as  subsidiary 
record  categories  for  accounting  and 
reporting  purposes.  As  with  the  cable 
and  wire  facilities  above,  we  invite 
suggestions  for  further  or  alternative 
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disaggregation  of  circuit  equipment 
investment  on  a  technological  basis. 

46.  Arcpss  Rovt^nih^s  nnd  Expenses. 
The  TlAC's  report  contains  a  series  of 
access  rr\pnue  accounts,  and 
corresponding  expense  accounts,  which 
reflects  a  somewh<it  different  view  of 
the  access  ch.irj;e  area  than  the 
Commission  currently  holds.  In  the 
Rrport  and  Ori:,r.  CC  Docket  No.  83- 
1.347.  49  F.R.  44JW1.  .November  6,  1984, 
we  have  established  accounts  for  access 
revenues  and  evp.'nses.  Consistent  with 
that  decision,  we  are.  therefore, 
proposing  the  incorporation  in  Part  32  of 
accounts  tor  access  revenues  and 
expenses  as  follows. 

47.  VVp  have  proposed  access  revenue 
accounts  to;  Knd  User  Revenues; 
Carriers  C.irrier  Facilities  Revenues; 
and  Special  .Access  Revenues 
(Reference  Section  32.53(01)).  Within  the 
Carrier's  C.irrier  Facilities  Revenues 
account,  subsidiary  record  categories 
would  identify  limited  pay  telephone: 
carrier  common  hnc;  line  termination; 
local  switching:  intercept:  information: 
common  transport:  and  dedicated 
transport  charges.  The  interstate  and 
intrastate  revenue  categories  currently 
prescribed  f«)r  Part  31  would  be 
accommodated  by  the  blanket  interstate 
and  intrastate  subsidiary  record 
categories  for  all  revenues  contained  in 
Appendix  A.  Further.  Appendix  A 
already  provides  for  access-related 
billing  and  collection  services  under  a 
separate  and  distinct  miscellaneous 
revenue  category. 

48.  For  Access  Expenses  we  have 
developed  a  single  access  expense 
account  (Reference  Section  32.633.5) 
which  utilizes  subsidiary  record 
cafegoriL's  to  identify  the  interstate  and 
intrastate  elements  as  well  as  the  billing 
and  collection  and  carrier's  carrier 
charges  as  prescribed  for  Part  31  in  the 
above  Report  and  Order.  This  approach 
to  access  ac(.ounling  mirrors  the 
requirements  now  prescribed  by  the 
Commission  l)ut  within  the  system 
structure  developed  by  TIAG  nnd.  thus, 
should  facilitate  carrier  implementation. 

49.  Deprtc  iolinn  .\:  counting.  The 
TIA(]  proposed  ch.mges  to  the  current 
USO.X's  depreciation  accounting 
procedures  for  telephone  common 
carriers.  Originally,  the  TIAG 
recommended  that  the  Commission 
initiate  a  separate  pioceeding  to  address 
depreciation  issues  outside  the  context 
of  Dorkel  78-lW  so  that  the  issues  of 
accounting  system  design  would  not  be 
clouded  with  issues  concerning  revenue 
requirement  impac  ts.  The  TIAG 
addressed  several  issues  concerning 
depreciation  and  recommended  that  (1) 
the  current  composite  depreciation 
reserve  should  be  slit  into  component 


pieces  for  capital  recovery  and  net 
salvage,  (2)  both  the  cost  of  removal  and 
gross  salvage  should  be  treated  as 
current  period  items  if  not  distortive.  (3) 
the  embedded  net  salvage  reserve 
should  be  eliminated  by  booking  the 
current  realized  net  salvage  against  the 
balance  until  eliminated,  and  (4)  a 
modified  location  life  accounting 
procedure,  utilizing  net  book  material 
cost,  should  be  implemented  to  give 
recognition  to  the  capital  costs  that  have 
been  consumed  at  each  location  and  to 
reduce  the  level  of  'reuse  salvage." 

50.  These  recommendations  were  the 
subject  of  the  aforementioned  Notice  of 
Inquiry  (Docket  84-468)  released  on 
May  16. 1984.  At  that  time,  we  pointed 
out  that  insufficient  information  was 
available  on  the  impact  of  these 
recommendations  and  solicited  further 
data  from  the  industry  as  a  whole, 
fiowever.  the  responses  to  the  Notice  of 
Inquiry  did  not  provide  sufficient  data  to 
assess  the  impact  of  the  recommended 
changes,  particularly  on  the  issue  of 
treating  cost  of  removal  and  salvage  as 
current  items.  Further,  the  TIAG 
recommendations  were  met  with  strong 
opposition  on  the  part  of  the  states 
commenting  in  response  to  the  Notice  of 
Inquiry.  Moreover,  the  National 
Association  of  Regulatory  Utility 
Commissioners  dissented  from  several 
conclusions  and  recommendations  of 
the  TIAG  report.  Because  of  this  strong 
regulatory  opposition  to  the  TIAG's 
recommendations  on  the  depreciation 
accounting  issues,  and  because  of  the 
lack  of  sufficient  information  to  assess 
the  impact  of  the  change,  we  propose  in 
this  Further  Notice  to  retain  the 
depreciation  accounting  as  it  appears  in 
the  existing  Part  31  with  one  exception. 
This  one  exception  involves  the  reuse  of 
minor  items  that  are  currently  salvaged 
and  charged  to  the  Material  and 
Supplies  account  at  current  prices  new. 
We  are  proposing  that  minor  material 
and  supply  items  which  are  salvaged  be 
recapitalized  at  lower  of  original  cost  or 
market  value  in  keeping  with  GAAP. 
This  proposal  will  prevent  the  write-up 
in  value  of  used  items  which  now  occurs 
because  of  inflationary  pressures  on  the 
cost  of  new  items  which  are  unrelated  to 
the  economic  circumstances  of  the 
salvaged  items. 

51.  Software.  The  TIAG  proposal  does 
not  explicitly  address  the  treatment  of 
software  used  in  carrier  operations. 
Presumably  the  requirements  of  GAAP 
are  to  be  the  guidelines  in  this  area. 
However,  because  the  primary  sources 
of  GA.XPhave  not  addressed  this  issue 
extensively — except  for  research-  and 
development-n'lated  software  costs — 
there  seems  t»)  be  a  considerable 
variation  in  the  manner  that  software  is 


treated  among  enterprises.  For  the  sake 
of  uniformity  of  treatment,  therefore,  we 
believe  that  some  specific  guidance  in 
this  area  is  required.  Though  we  provide 
the  following  proposal,  we  welcome 
comments  and  alternative  proposals  on 
the  issue  before  finalization  of 
guidelines. 

52.  Our  proposal  is  to  treat  software 
expenditures,  except  those  which  are 
properly  classified  as  research-  and 
development-related,  in  the  same 
manner  as  any  other  expenditures.  The 
decision  whether  to  capitalize  or 
expense  software  related  costs  should 
"be  made  in  light  of  all  the  facts  and 
circumstances  surrounding  the 
particular  situation."  This  in  fact  is  the 
guidance  provided  by  the  Financial 
Accounting  Standards  Board  (FASB)  for 
deciding  whether  to  inventory  or  defer 
certain  software  production  costs 
determined  not  to  be  research  and 
development  (FASB  Technical  Bulletin 
79-2.  Paragraph  3).  In  general,  then,  we 
propose  that  the  production  or 
acquisition  of  software  for  use  in 
operations  should  be  capitalized  if  the 
expenditures  relate  to  the  attainment  of 
a  benefit  that  extends  over  one  or  more 
accounting  periods  beyond  the  current 
period.  If  not,  the  software  should  be 
treated  as  a  period  cost  and  expensed 
accordingly. 

53.  Item  and  Unit  Lists.  The  format  of 
the  current  USOA  includes  item  lists  as 
part  of  the  account  descriptions, 
effectively  making  the  lists  an  integral 
part  of  the  USOA.  These  lists  have 
always  appeared  in  the  texts  of  the 
various  accounts  and  were  given  for  the 
purpose  of  clearly  indicating  the 
application  of  the  prescribed  accounting 
in  specific  cases.  These  lists  have  been 
updated  and  are  included  in  the 
traditional  manner  as  part  of  the  text  of 
the  revised  USOA  in  Appendiec  A.  It  has 
always  been  recognized,  however,  that 
the  item  lists  are  merely  representative 
of  what  is  to  be  recorded  in  the  accounts 
and  that  their  inclusion  with  the  account 
texts  is  for  illustrative  purposes  only — 
proper  entry  of  items  into  accounts  is 
always  to  be  determined  primarily  by 
the  text  of  accounts.  In  fact,  the 
usefulness  of  the  lists  in  the  current 
format  is  questionable  because  they 
lend  to  become  outdated  with  changes 
in  technology.  Since  they  are  currently 
an  integral  part  of  the  USOA. 
maintenance  of  the  lists  requires  formal 
procedures  Tor  updating.  This  is 
impractical  and  administratively 
burdensome,  and,  consequently,  the  lists 
have  been  allowed  to  become  outdated. 
Further,  the  tendency  for  the  lists  to 
become  outdated  can  only  be  expected 
to  increase  with  the  rapidity  of 
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technological  change  that  exists  in  the 
current  and  foreseeable  environment. 

54.  We  propose,  therefore,  to  reoiove 
the  item  lists  from  the  USOA.  However, 
because  they  are  a  useful  and  necessary 
tool  to  assist  in  assessing  proper 
account  classifications,  the  lists  will  be 
maintained  and  republished  separately 
as  necessary  by  the  Commission. 
Because  the  list  would  not  remain  as  an 
integral  part  of  the  Commission's  Rules, 
changes  can  be  made  without  the  usual 
formal  procedures.  This,  we  believe,  will 
keep  the  lists  current  and  consequently 
more  useful. 

55.  Similarly,  the  List  of  Retirement 
Units  which  itemizes  types  of  property 
units  to  which  retirement  accounting 
requirements  apply  has  effectively  been 
illustrative  because  carriers  have  been 
allowed  to  submit  their  own  lists  to  the 
Commission  for  approval.  This  list  has 
also  been  revised  and  included  in 
Appendix  A  {Reference  Section 
32.2(10)).  But.  for  the  same 
considerations  indicated  above  on  item 
lists,  we  propose  that  this  list  be 
removed  from  the  USOA  as  well. 

I  fowever.  the  requirement  for  submitting 
lists  to  the  Commission  for  approval  and 
for  using  such  lists  would  remain  as  a 
necessary  provision  to  ensure  the 
continued  consistency  in  application  of 
a  carrier's  retirement  accounting 
practices. 

56.  Resolution  of  Minority  Concerns. 
Included  with  the  TIAG  report  were 
several  minority  reports  from  Bellcore. 
GTE.  and  National  Association  of 
Regulatory  Utility  Commission 
(NARUC).  Each  of  these  reports  raised 
certain  objections  to  the  TIAG  report, 
and  we  have,  in  developing  our 
proposal,  taken  care  to  resolve  many  of 
these  objections  where  possible. 

57.  CTE  pointed  to  the  burden  of  the 
system  changes  on  subject  entities  and 
objected  to  what  is  perceived  as  a 
deviation  from  certain  TIAG  concepts 
designed  to  ensure  stability  and 
consistency  in  the  system.  GTE  believes 
that  GAAP  should  be  used  for 
ratemaking;  that  jurisdictional 
considerations  and  a  priori  allocations 
have  been  included  inappropriately  in 
the  system  recommendation;  that  the 
subscriber/interoffice  split  was 
inconsistent  with  the  concept  for  the 
plant  accounts;  and  that  the  cost-type 
subaccount  matrix  was  it.solf  unduly 
burdensome. 

58.  Bellcore  expressed  its  desire  that 
the  proposed  Part  32  should  treat  all 
software  as  a  period  cost  and  avoid 
capitalization  wherever  possible. 
Further.  Bellcore  expressed  concern  for 
the  potential  cost  of  implementation  and 
asked  that  the  new  USOA  be 
reexamined  accordingly 


59.  NARUC's  objections  were 
manyfold.  ranging  from  conceptual 
problems  with  the  make-up  of  TIAG 
representation  to  specific  accounting 
concerns  such  as  the  lack  of  definitive 
software  treatment.  Other  NARUC 
concerns  were  directed  at  costing 
objectives,  transactions  with  affiliates, 
basic  service  revenues  and  deferred 
revenue  accounting,  nonregulated 
activities,  capital  leases.  GAAP, 
capitalization  of  certain  costs,  property 
record  formats,  depreciation  accounting, 
and  expensing  inventory  adjustments. 

60.  In  this  Further  Notice  we  are 
making  definitive  proposals  on  the 
classification  of  and  accounting 
requirements  for  carriers  of  different 
sizes;  "below-the-line"  accounting; 
accounting  for  nonregulated  activities; 
clearing  accounts;  relaxed  cost  matrix 
requirements;  identifying  capitalized 
leases:  classifying  transmission  assets; 
and  addressing  the  issue  of  software 
capitalization.  Further,  other 
proceedings  will  be  initiated  or  resolved 
addressing  cost  allocation  to 
nonregulated  activities;  full  adoption  of 
generally  accepted  accounting  principles 
in  the  USOA:  separations  and  other 
costing  issues:  and  accounting  for 
litigation  costs  in  general.Thus,  most  of 
the  above-mentioned  minority  concerns 
are  either  resolved  by  our  proposed  Part 
32  or  remain  under  consideration  in  this 
proceeding  or  other  proceedings  of  this 
Commission. 

v.  Implementation 

61.  It  has  been  our  intention,  since 
release  of  the  Second  Notice  in  1981, 
that  the  new  USOA  would  be  ready  for 
implementation  by  subject  carriers  on 
January  1, 1986.  We  did  not  expect  the 
system  to  be  fully  implemented  as  of 
that  date.  Given  the  magnitude  of  the 
overall  system,  such  an  expectation 
would  have  been  unrealistic. 

62.  To  point  out  the  principal 
implementation  isssues  involved  and  to 
provide  us  with  a  starting  point  to 
consider  these  issues,  the  TIAG 
prepared,  as  noted  in  paragraph  17 
above,  an  issue  paper  focused  on  both 
general  and  specific  USOA 
implementation  concerns  as  perceived 
by  the  telecommunications  industry  as  a 
whole.  The  paper  runs  the  gamut  of 
implementation  issues,  from  industry- 
wide conformity  and  system 
interrelationships  on  the  one  hand  to 
staff  training  and  internal  resistance  to 
change  on  the  other.  The  paper  also 
explores  several  alternative  possibilities 
for  implementation  plans  designed  to 
effert  industry-wide  adoption  by 
January  1, 1988. 

63.  The  principal  issues  raised  by 
TIAG  fall  into  two  broad  categories: 


those  characterized  by  a  cost  of 
implementation  and  those  concerning 
the  continuity  of  records,  data,  and 
information  flows.  These  two  areas 
cause  us  the  greatest  concern  and  will, 
in  all  likelihood,  dictate  the 
implementation  plan.  Therefore,  we  will 
carefully  consider  and  address  each  of 
them  as  an  integral  issue  in  this 
proceeding. 

64.  Cost.  Whenever  a  new  system, 
regardless  of  size,  is  implemented  by 
any  organization— or  even  if  only  a 
slight  change  is  made  to  an  existing 
system — there  are  attendant  costs  of 
implementation.  Certain  of  these  costs 
can  be  directly  and  easily  identified, 
such  as  the  acquisition  costs  of  new 
data  processing  hardware  and  software 
or  the  formal  training  of  personnel. 
Others  may  be  less  quantifiable,  and 
indeed  less  objective,  such  as  the  costs 
associated  with  a  loss  in  efficiency 
during  the  period  in  which  the  new  or 
modified  system  is  "coming  on  line." 

65.  As  pointed  out  by  the  TIAG,  the 
potential  costs  of  implementing  a  new 
USOA  will  arise  from  virtually  every 
corner  of  a  given  company's  operations. 
There  will  be  costs  associated  with 
system  design,  development,  and 
modifications;  with  inventories  of 
property,  plant  and  equipment  to 
facilitate  reclassifications  of  associated 
accounts;  with  personnel  training  at  all 
levels,  both  on  and  off  the  job;  with  the 
restructure  of  internal  reporting, 
procedures,  and  controls;  and  with  the 
reordering  of  records  and  record  keeping 
systems,  to  name  but  a  few.  These  costs 
will  be  direct  or  indirect;  incremental  or 
on-going  depending  on  circumstance 
and  perspective. 

66.  Of  prime  importance  in  addressing 
this  issue,  then,  is  an  objective  and 
reasonable  quantification  for  the  costs 
of  implementation.  Respondents  are 
urged  to  make  every  attempt  to  provide 
the  Commission  with  cost  estimates  that 
are  fully  substantiated  and 
appropriately  categorized  between 
direct  costs  (which  are  specifically  and 
immediately  traceable  to  a  given  effort) 
and  indirect  costs,  and  between 
incremental  costs  (which  would  not 
otherwise  be  incurred)  and  on-going 
costs.  (Attempts  to  quantify  subjective 
affects  such  as  opportunity  cost  or 
interrupted  productivify  should  be 
avoided.)  Further,  where  possible,  cost 
estimates  should  be  identified  with 
specific  proposals  of  this  Notice.  Only 
with  such  detail  can  we  make  informed 
decisions  on  the  impacts  of  our 
proposals  and  their  proper  disposition. 

67.  Because  of  our  concern  in  this 
area,  we  have  already  taken  steps  in 
this  Notice  to  reduce  the  burdens  and 
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complexities  of  the  new  system  where 
such  reductions  have  been  reasonable 
and  consistent  with  the  objectives  of 
this  proceeding.  We  have  incorporated 
where  possible  changes  which  we 
believe  will  result  in  significant 
reductions  in  implementation  costs  to 
many  of  the  carriers  subject  to  this 
system.  More  specifically,  we  have 
introduced  technological  bases  for 
categorizing  Cable  and  Wire  Facilities 
and  Circuit  Equipment  accounts  which 
should  abate  significantly  much  of  the 
potential  cost  attendant  to  inventories  of 
these  assets;  and  we  have  in  many 
instances  throughout  the  proposed 
system  substituted  subsidiary  record 
categorv  information  provisions  for 
what  would  otherwise  have  been 
detailed  subaccount  requirements,  thus 
allowing  greater  flexibility  and 
simplification  in  the  carriers'  internal 
system  design  process  and  resulting  in  a 
commensurate  potential  cost  reduction. 

68.  Continuity.  The  continuity  of 
records,  data,  and  information  flows 
may  also  pose  a  problem  when  viewed 
in  terms  of  implementing  a  new 
accounting  system.  An  essential 
underpinning  of  any  body  of  accounting 
concepts  is  that  of  a  continuous 
processing  of  like  transactions  in  a 
consistent  manner  so  that  activities  and 
results  of  those  activities  can  be 
compared  and  interpreted  fmm  one 
period  to  the  next.  This  is  especially  true 
in  the  area  of  depreciation  rate 
represcription  where  changes  in  plant 
categorization  and  classification  can 
cause  significant  disruption  and 
distortion  to  the  results  of  depreciation 
studies. 

fi9.  The  implications  of  implementing  a 
new  system  such  as  the  proposed  Part 
32  are.  thus,  obvious.  With  changes 
proposed  in  virtually  every  account,  the 
continuity  of  the  records,  data,  and 
information  flows  at  the  detail  level  will 
be  interrupted  and  will  return  only 
gradually  over  time  as  new  records,  new 
data,  and  new  information  flows 
ultimately  become  the  norm. 

70.  We  view  resolution  of  this  problem 
as  a  key  to  successful  implementation  of 
the  proposed  Part  32  and.  as  a  result, 
will  make  every  reasonable  effort  to 
mitigate  its  impacts.  In  the  depreciation 
area  especially,  we'will  take  into 
consideration  all  changes  which  impact 
on  rate  represcription  so  that  no  rates 
will  be  unduly  affected  as  a  result  of 
simple  reclassifications.  Respondents 
are  asked  to  identify  any  other 
alternatives  which  will  serve  to  preserve 
to  the  extent  possible  the  continuity  of 
records,  data,  and  information  flows  and 
thus  assist  in  the  consistency  of 


interperiod  comparability  and 
interpretation  of  results  of  operations. 

71.  Implementation  Alternatives.  With 
the  above  discussions  serving  as  a 
framework,  we  turn  now  to  alternative 
proposals  for  full  USOA 
implementation,  of  which  there  are» 
basically  two:  flashcut  and  phase-in. 

72  Flashcut  implementation  would 
require  complete  and  instantaneous 
conversion  to  the  new  accounting 
system  as  at  some  future  date  certain. 
This  approach  implies  that  the  new 
system  would  be  developed, 
programmed,  trained  for,  and  tested  in 
its  entirety  while  the  current  system 
based  on  Part  31  continues  to  function. 
At  the  specified  date,  the  carrier's  entire 
operation  would  be  cut  over  to  the  new 
system.  Under  this  alternative,  we 
would  propose  full  implementation  of 
Part  32  as  of  January  1. 1987,  with  full 
annual  reporting  to  the  Commission  due 
as  of  March  1.  1988. 

73.  The  phase-in  alternative  would 
permit  implementation  of  the  new 
accounting  system  over  time,  on  a 
systematic  account  by  account  (or 
logical  group  of  accounts  by  group  of 
accounts)  basis.  Under  this  alternative, 
reporting  would  also  be  phased-in 
accordingly,  and  system  implementation 
would  possibly  begin  in  1986. 

74.  At  this  time  we  do  not  favor  either 
alternative  over  the  other  but,  rather, 
are  seeking  comment  on  the  feasibility 
of  these  alternatives  and  on  any 
additional  alternatives  that  might  be 
explored.  Serious  recommendations  in 
•his  area  should  include  fully  developed 
plans  for  implementation  together  with 
suggested  timetables.         _^ 

VI.  Other  Issues 

75.  While  we  have  established 
accounts  and  accounting  procedures  for 
nonregulated  activities  as  discussed  in 
paragraphs  32.33  above,  the 
identification  and  disposition  of  the 
actual  costs  attributable  to  those 
activities  is  an  issue  which  we  have  yet 
to  address  fully.  The  Commission  now 
has  before  it  a  discussion  paper, 
submitted  by  the  TIAG.  on  the 
determination  of  nonregulated  costs  in 
regulated  entities.  TIAG  attempted  to 
establish  a  mechanism  whirh 
distinguishes  regulated  costs  from 
nonregulated  costs  (where  a  single 
entity  provides  both  regulated  and 
nonregulated  telecommunications 
products  and  services)  and  which  would 
provide  for  the  allocation  or  assignment 
of  those  costs  to  the  nonregulated 
activities.  The  TIAG's  recommendations 
are  now  under  consideration  by  the 
Commission  staff.  The  Commission, 
using  the  TIAG's  work  as  a  basis,  will 
institute  a  separate  proceeding  with  its 


proposals  on  this  issue  in  the  near 
future. 

76.  The  Commission  is  also  looking  at 
the  autom.ited  reporting  requirements 
that  will  be  associated  with  the  revised 
US(M.  The  work  in  this  area  is  of  an  on- 
goinj^  technical  nature  and  will  not 
culminate  in  firm  propoals  until  such 
time  as  we  adopt  final  requirements  for. 
or  disposition  of.  the  revised  USOA. 
Reporting  considerations  also  raise 
questions  as  to  Part  43  requirements  and 
any  necessary  changes  resulting  from 
the  USOA  rewrite.  At  this  point, 
however,  our  concern  lies  with 
satisfying  the  accounting  system 
objectives  as  established  by  the  Second 
Notice.  The  emphasis  for  now  is  on  such 
issues  as  providing  an  adequate 
financial  datebase,  specifying  the 
appropriate  disaggregations  of  costs  and 
revenues,  and  developing  an  accounting 
system  that  allows  for  regulatory  and 
independent  auditing  and  tracing  of 
questioned  entries.  We  are  not, 
therefore,  addressing  reporting  in  this 
stage  of  the  USOA  revision  and. 
accordingly,  we  are  not  seeking 
comments  on  reporting  issues  at  this 
time. 

77,  In  a  Memorandum  Opinion  and 
Order  in  CC  docket  79-19,  FCC  82-494, 
released  November  15. 1982.  the 
Commission  assigned  TIAG  the  task  of 
determining  the  need  for  separate 
accounts,  definitions,  and  rules 
pertaining  to  accounting  for  litigation 
expenses  and  amounts  in  settlement  of 
antitrust  lawsuits.  The  TIAG 
recommendation  in  response  to  this 
direction  provides  a  separate  expense 
account  for  the  amounts  expended  for 
litigation  and  antitrust  lawsuits.  We  do 
not  believe  that  all  such  costs  can  be 
disposed  of  summarily  in  this  manner. 
Furthermore,  the  implications  of  this 
issue  appear  to  extend  beyond  the  scope 
of  pure  accounting  system  design.  Thus, 
the  Commission  will  institute  a  separate 
proceeding  on  this  issue  in  the  near 
future. 

78.  Finally,  we  turn  to  the  ultimate, 
underlying  reason  for  the  entire  'hrust  of 
this  proceeding — the  demonstrated  need 
of  both  this  Commission  and  the  < 

industry  for  better  costing.  As  pointed 
out  in  the  Second  Notice,  we  perceived 
8  new  USOA  as  being  only  one  part 
(albeit  the  principal  part)  of  the  costing 
process.  We  viewed  it  as  the  financial 
system  which  would  serve  to  feed 
separate,  parallel  subsystems  or 
methodologies  to  derive  realistic  and 
representative  cost  allocations  among 
the  various  regulatory  jurisdictions  and 
further  among  the  specific  telephone 
services  or  types  of  service.  Other 
aspects  of  this  costing  process  include 
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separations,  access  charges,  and 
interstate  services  which  are  being 
addressed  in  this  and  in  other 
proceedings. 

79.  It  is  our  tentative  view  that  the 
proposal  defined  .herein  fully  satisfies 
our  need  for  the  financial  aspect  of  our 
total  regulatory  accounting  system.  It 
portrays  in  precise  functional  and 
technological  terms  the  actual  business 
of  providing  telephone  services  and 
breaks  costs  down  into  more  discrete 
and  analytical  elements.  It  recognizes 
the  current  environment  of  the  telephone 
industry  and  possesses  the  flexibility  to 
accommodate  readily  any  changes  in  the 
nature  of  the  environment  and  in  the 
technology  that  drives  it.  As  a  result,  the 
proposed  Part  32  should  provide  us  with 
a  far  more  highly  flexible  and 
informative  basis  to  proceed  with  the 
identification  and  development  of 
improved  costing  proced«res  than  does 
the  existing  Part  31. 

80.  As  an  initial  step  in  arriving  at 
these  improvements,  however,  it  would 
first  be  necessary  to  ensure  that  the 
jurisdictional  separations  process 
continues  unimpeded,  assuming  that  we 
do  adopt  major  changes  or  alternatives 
to  the  existing  USOA.  Because  the 
Separations  Manual  (47  C.F.R.  Part  67)  is 
driven  by  the  account  groupings  and 
account  numbers  specified  in  Part  31. 
any  changes  such  as  we  are  proposing 
herein  would  require  a  complete 
revision  of  the  Separations  Manual  to 
conform  it  to  the  changes  which  may  be 
adopted.  Further,  statutory  dictates  and 
the  procedural  requirements  which  are 
imposed  on  this  Commission  mandate 
that  any  such  changes  to  the 
Separations  Manual  be  preferred  to  the 
Commission  only  under  the  auspices  of 
a  combined  Federal-state  joint  board. 
We  will,  therefore,  initiate  shortly  a 
separate  joint  board  proceeding  to 
undertake  the  conformance  of  the 
Separations  Manual  to  whatever  USOA 
changes  are  adopted  as  a  result  of  this 
proceeding. 

81.  In  anticipation  of  such  an 
eventuality,  the  TIAG  did  (as  mentioned 
in  paragraph  17  above)  provide  us  with 
a  conformed  Separations  Manual.  This 
conformed  manual  was.  however,  based 
entirely  upon  the  TIAG'a 
recommendation  for  a  new  Part  32. 
Obviously,  the  adoption  of  any  changes 
herein  would  require  revision  to  the 
TIAG's  draft,  and.  acknowledging  this, 
the  TIAG  has  offered  to  continue  the 
Separations  Manual  conformance 
process  to  accommodate  our  decisions 
in  this  Docket. 

82.  Because  we  believe  that  a 
conformed  draft  Separations  Manual 
will  provide  an  invaluable  starting  point 
for  any  joint  board  activities  resulting 


from  this  proceeding,  we  are  disposed  to 
accept  the  TIAG's  offer  for  continued 
Separations  Manual  conforming  efforts 
and  hereby  charge  the  TIAG  to  begin  to 
develop  a  conformed  draft  Separations 
Manual  as  soon  as  possible.  This  draft 
in  turn  will  be  used  as  the  basis  for 
initial  joint  board  consideration  of 
formal  revisions  to  the  Separations 
Manual  necessitated  by  our  final  actions 
in  this  Docket. 

VII.  Conclusion 

83.  In  summary  then,  we  are  proposing 
the  following: 

(a)  Rescission  of  Part  31  of  the 
Commission's  Rules  and  Regulations 
(Uniform  System  of  Accounts  for  Class 
A  and  Class  B  Telephone  companies); 

(b)  Rescission  of  Part  33  of  the 
Commission's  Rules  and  Regulations 
(Uniform  System  of  Accounts  for  Class 

»C  Telephone  Companies): 
^*(c)  Adoption  of  Appendix  A  to 
become  Part  32  of  the  Commission's 
Rules  and  Regulations  (Uniform  System 
of  Accounts  for  Telecommunications 
Entities): 

(d)  Solicitation  of  additional 
substantive  information  on  the  issues 
attendant  to  eventual  implementation  of 
the  proposed  Part  32; 

(e)  Continued  consideration  by  the 
TIAG  of  necessary  conforming  changes 
to  Part  67. 

Comments  are  invited  on  these 
proposals  as  well  as  on  any  viable 
alternative  germane  to  this  proceeding. 
Where  alternate  proposals  are  offered, 
they  should  be  complete  in  all  respects.* 

84.  Copies  of  Appendix  A  and  of  the 
TIAG  reports  mentioned  herein  may  be 
obtained  from  the  Commission's 
contractor  for  public  records 
duplication.  International  Transcription 
Services,  Inc.,  4006  University  Drive, 
Fairfax.  Virginia  22111.  telephone  in 
Virginia  (703)  352-2400,  in  the  District  of 
Columbia  (202)  296-7322.  The  contractor 
also  maintains  space  in  Room  246  at 
FCC  headquarters.  1919  M  Street,  N.W., 
Washington.  DC.  20554. 

85.  We  certify  that  the  Regulatory 
P'lexibility  Act  is  not  applicable  to  the 
rules  we  are  proposing  m  this 
proceeding.  Although  some  local 
exchange  carriers  are  very  small,  local 
telephone  companies  do  not  appear  to 
fall  within  the  Regulatory  Flexibility 
Act's  definition  of  a  "small  entity."  The 
Act  incorporates  the  definition  of  a 


•  For  example,  on  November  2. 1964.  the  United 
Stales  Telephone  Association  (USTA)  transmitted 
to  the  Commission  a  report  setting  forth  its  own 
recommendation  foi  a  complete  revised  USOA.  We 
will  view  lISTA's  report  (although  not  filed 
specifically  in  response  to  this  Further  Notice]  as  a 
formal  comment  in  this  proceeding  and  will  give  it 
full  and  careful  consideration  as  such. 


"small  business"  in  Section  3  of  the 
Small  Business  Act  as  the  definition  of  a 
"small  entity."  The  latter  definition 
excludes  any  business  that  is  dominant 
in  its  field  of  operation.  Exchange 
carriers,  even  small  ones,  enjoy  a 
dominant  monopoly  position  in  their 
local  service  area.  The  Commission  has 
found  all  exchange  carriers  to  be 
dominant  in  the  Competitive  Carrier 
proceeding.  85  FCC  1.  23-24  (1980).  To 
the  extent  that  interexchange  carrier  are 
affected  by  these  rules,  we  hereby 
certify  that  these  rules  will  not  have 
significant  economic  effect  on  a 
substantial  number  of  small  entities.  At 
the  time  of  publication  of  this  Further 
Notice  in  the  Federal  Reigster,  a  copy  of 
this  certification  will  be  sent  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

86.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  impose  new  or  modified 
requirements  or  burdens  upon  the 
public.  Implementation  of  any  new  or 
modified  requirement  or  burden  will  be 
subject  to  approval  by  the  Office  of 
Management  and  Budget  as  prescribed 
by  the  Act. 

87.  For  purposes  of  this  nonrestricted 
notice  and  comment  rulemaking 
proceeding,  members  of  the  public  are 
advised  that  ex  parte  contacts  are 
permitted  from  the  time  the  Commission 
adopts  a  notice  of  proposed  rulemaking 
until  the  time  a  public  notice  is  issued 
stating  that  a  substantive  disposition  of 
the  matter  is  to  be  considered  at  a 
forthcoming  meeting  or  until  a  final 
order  disposing  of  the  matter  is  adopted 
by  the  Commission,  whichever  is  earlier. 
In  general,  an  ex  parte  presentation  is 
any  written  or  oral  communication 
(other  than  formal  written  comments  or 
pleading  and  formal  oral  arguments) 
between  a  person  outside  the 
Commission  and  a  Commissioner  or  a 
member  of  the  Commission's  staff, 
which  addresses  the  merits  of  a 
proceeding.  Any  person  who  submits  a 
written  ex  parte  presentation  addressing 
matters  not  fully  covered  in  any  written 
comments  previously  filed  in  the 
proceeding  must  prepare  a  written 
summary  of  that  presentation:  on  the 
day  of  oral  presentation,  that  written 
summary  must  be  served  on  the 
Commission's  Secretary  for  inclusion  in 
the  public  file,  with  a  copy  to  the 
Commission's  rules.  47  CFR  1.1231.  A 
summary  of  these  Commission 
procedures  governing  ex  parte 
presentations  in  informal  rulemaking  is 
available  from  the  Commission's 
Consumer  Assistance  Office,  FCC. 
Washington.  D.C.  20554. 
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88.  In  reaching  its  drcision.  thp 
Commission  m<iy  tiike  into 
I  onsiderutinn  informdiion  and  ide.<s  not 
contdined  in  the  comments,  provided 
that  such  information  or  a  writing 
indicating  the  nature  and  source  of  such 
information  is  placed  in  the  public  file, 
and  providing  that  the  fdct  of  the 
Commission's  reliance  on  such 
mformation  is  noted  in  the  Roport  and 
Order 

VIII.  Ordering  Clauses 

89  Accordingly  it  is  ordered,  pursuant 
to  the  Provision  of  Sections  4(i)  and 
:I20(h)  of  the  Communications  Act  of 
1934.  as  amended.  47  U.S.C.  154(i)  and 
220(d).  that  there  is  hereby  instituted  a 
notice  of  proposed  ndemaking  into  the 
foregoing  matters. 

90.  It  is  further  ordered,  that  interested 
persons  mjy  file  comments  on  the 

spe«  ifir  prcpcsdls  discussed  in  this 
Notice  on  or  before  March  4.  1985.  Reply 
comments  shall  be  filed  on  or  before 
.April  3.  1985.  In  accordance  with  the 
provisions  of  Section  1.419  of  the 
Commissions  Rules  and  Regulations.  47 
CFR  1.419.  an  original  and  five  (5)  copies 
of  all  comments  shall  be  furnished  to  the 
Commission.  Copies  of  the  comments 
will  be  available  for  public  in.spection  in 
the  Commission's  Docket  Refeience 
Room.  1919  M  Street.  N.W..  Washinjjton. 
DC. 

91.  It  is  further  ordered,  pursuant  to 
Section  220(1).  that  the  Secretary  shall 
serve  a  copy  of  this  Notice  on  each  state 
lommission. 

Fi'ilfPil  Communications  CommiKKiun. 

William  |.  Tricarico, 

St-trfiiir). 

.\ppendLx  A 

The  full  text  of  proposed  Part  32. 
I  fniform  System  of  Accounts  for 
Telephone  Companies,  is  not  being 
published  in  the  Federal  Register. 
Copies  are  available,  however,  through 
the  Commission's  contractor  for  public 
records  duplication.  Refer  to  paragraph 
84  of  this  Further  \otice  of  P7-iposed 
Rulonwkmg  for  specifics. 

.Appendix  B 

PART  32— UNIFORM  SYSTEM  OF 
ACCOUNTS  FOR 
TELECOMMUNICATIONS  ENTITIES 


Preface 

S«-c. 

32.00(0)  I  Background 

32.00(02)  Basis  of  the  Acccounts 

32.00(03)  Authority 

32.00(04)  Communications  Act 

General  instructions 

32.01(01)  Classification  of  Entities 

32.01(02)  Records 


32.01(031     Accounts — Ceneral 

32.01(04)     ReguJHted  .Accounts 

32.01(05)     Item  Lists 

3J.01(0li)    Ch.inxes  in  .Aciounlin^  St.inJ.irds 

32.01(07)     Inti'ipretdtion  of  .Xcrouiits 

32.01(08)     VVdiVLTs 

.32.01  (09)     AddrebS  of  R^'ports  and 

Correspondence 
32.01(10)     Numbi.Ting  Convention 
.12.01(11)     Sequence  of  .Accounts 
32.01(12)    Comprehensive  Inlerperiod  Tax 

Allocation 
32.01(13)     Purpose  of  the  Ntinregulated 

Accounts 

PART  32— CHART  OF  ACCOUNTS 
instructions  for  Balance  Sheet  Accounts 

32.1  (01 )     Structure  of  the  Ba  Id  nee  Sheet 

Accounts 
32.1(02)     Nonreguldtf'd  Investment — Net 
32.1(03)     Balance  Sheet  .Accounts  foi  Other 

Than  Regulated — Fixed  Assets  to  be 

Maintained 
.12.1111     Cash 

32.1112  Special  Cash  Deposits 

32.1113  Working  Cash  Advances 
.32.1114    Tfrmporary  Inx'^.ttments 

Current  .Assets 

32.1121  releoommuniudtions  Accounts 
Receivable 

32.1122  Other  Accounts  Receivable 

32.1123  Notes  Receivable 

32.1124  Interest  and  Dividends  Receivable 
32.1131     Accounts  Receivable  Allowance — 

Telecommunications 
.12.1132    Accounts  Receivafile  Allowani« — 

Other 
32.1133     Notes  Receivable  Allowance 
32.1141     Material  and  Supplies 

32.1151  Prepaid  Rents 

32.1152  Prepaid  Income  Taxes 

32.1153  Prepaid  Other  Taxes 

32.1154  Prepaid  Insurance 
32.1153    Prepaid  Directory  Expenses 
32.1156    Other  Payments 

32.1161     Current  Deferred  Nonproperty 
Related  Operating  income  Taxes — DR 

32.11*12    Current  Deferred  Nonproperty 
Re'ated  .Nonoperating  Income  Taxes — 
DR 

32.11*13    Oilier  Current  AsseolH 

NoncurrenI  .Assets 

32.1211  Investments  in  Aff-liated 
Companies 

32.1212  Investments  in  Nonaffiliated 
Companies 

32.1215    Sinking  Funds 

32.IJ1(>    I'namortized  Debt  Issuance 

Expense 
32.1219     NonreijulHled  Investnionls 

32.1221  Deferred  Charges 

32.1222  Deferred  Maintenance  and 
Retirements 

32.1231  Accumulated  Deferred  Nonproperty 
Related  Operating  Income  Taxes — DR 

32.1232  Accumulated  Deferred  Nonproperty 
Related  Nonoperating  Income  Taxes — 
DR 

32.1233  Other  |urisidictional  Assests— Net 

32.1234  Other  NoncurrenI  Assets 


Regulated  Plant — instructions  for 
Telecommunications  Plant  Accounts 

Sec. 

32.(01 1     Purpose  of  Telecommunication.s 

Plant.  Accounts 
:12.2|02)    Teleronimunications  Plant 

Aofuired 
32.2(03)    Cost  of  Construction 
32.2(04)    Telecommunications  Plant  Retired 
32.2(05)     Basic  I>roperty  Records 
32.2(06)     Standard  Practices  for  Establishing 

and  .Maintaining  Continuing  Property 

Records 
32.2(07)    Depreciation  Accounting 
32.2(08)     Amortization  Accounting 
32.2(0«)     Plant  Accounts  to  be  Maintained 

Property.  Plant  and  Equipment 

.32.2100    Telecommunications  Plant  in 

Service 
.32.2200    Property  Held  for  Future 

Telecommunication  Use 
32.2300    Telecommunications  Plant  Under 

Construction  Short  Term 
32.2400    Telecommunications  Plant  Under 

Construction  Long  Term 
32.2500    Telecommunications  Plant 

Adjustment 
32.2600    Nonoperating  Plant 
32.2700    Goodwill 

Telecommunications  Plant  in  Service — Detail 
Accounts 

Netivork  Support  Assets 

32.2111  Network  Power 

32.21 12  Motor  Vehicles 

32.2113  Aircraft 

.32.2114  Special  ihirpose  Vehicles 
32.2113  Garage  Work  Equipment 
32.21 16    Other  Work  Equipment 

Other  Support  Assets 

32.2121  Buildings 

32.2122  Furniture 

32.2123  Office  Equipment 

32.2124  General  Ihirpose  Computers 

Switch  in jf  Assets 

32.21 3(01 )     Conteat  of  Accounts 

32.2131  Analog  Electronic 

32.2132  Digital  Electronic 
32.21.16    Step-hy-Step 

32.2137  Crossbar 

32.2138  Other  Electro-Mechanical 

Information  Origination. 'Teimination  Assets 
32.214(01 )    Content  of  Accounts 
32.214(02)     Customer  l>remises  Facilities 
32.214(03)     Embedded  CPE 
32.214(04)    Terminal  Equipment 

32.2141  ihiblic  Telephone  Terminal 
Equipment 

32.2142  Other  Terminal  Equipment 

32.2146  Large  IVivate  Branch  Exchanges 

32.2147  Station  Apparatus 

32.2148  Customer  Premises  Wiring 

Transmission  Assets 

32  21  !>|01 )    Content  of  Accounts 
32.213(02)     Cable  and  Wire  Facilities 
32.215(03)    Cable  and  Wi'e  Subsidiary 
Record  Categories 

32.2151  Poles 

32.2152  Towers 

32.2153  Conduit  System 

32.2154  Nonmetaliic  Cable 


Other  Assets 

32.2171  Lan< 

32.2172  Artv 

Amortizub/e  '. 

32.2181  Cap 

32.2182  Leas 


Retirement  Ui 
32.2(10)     List 


Deferred  Inci 

32.3700  Ace 
Taxes — 1 

32.3800  Ace 
Taxes — I 

instructions  f 
Liabilities  am 


Current  Liabi 

32.4111  Ace 

32.4112  Not 

32.4113  Ad\ 

32.4121  Cus 

32.4122  Cur 
Debt 

32.4123  Cur 

32.4124  Inc( 

32.4125  Oth 

32.4126  Cur 
Related  i 

32.4127  Cur 
Related 
CR 

32.4128  Oth 

32.4129  Oth 

Long-Term  D 
32.4210    Fun 
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32.2155  Mefallic  Cable 

32.2157  Circuit  Equipment 

;i2.2158  Satellite  and  Earth  Station  Facilities 

32.2159  Other  Radio  Facilities 

Network  Operations  Assets 

32.216(01 )    Content  of  Accounts 

32.2161  Common  Channel  Network 
Signaling 

32.2162  Network  Management  Systems 

32.2163  Operator  Systems 

32.2164  Message  Recording  Systems 

Other  Assets 

32.2171  Land 

32.2172  Artworks 

Amurtizuble  Tangible  Assets 

32.2181  Capital  Leases 

32.2182  Leasehold  Improvetnents 

Amortizable  Intangible  Assds 

32.21(n     Rights  of  Way 

32.2192  Software 

32.2193  Other  Intangible  Assets 

Retirement  Units 

32.2(10)     List  of  Retirement  Units 

Instructions  for  Balance  She«t  Accounts — 
Reserves 

32.3(01)    Reserx'es  Subsidiary  Records 
32.3(02)    Reserve  Accounts  to  be  Maintained 

Reserves 

32.3100    Accumulated  Depreciation 
32.3200    Accumulated  Depreciation — Held 

for  Future  Telecommunications  Use 
32  3300    Accumulated  Depreciation — 

Nonoperating 
32.3400    Accumulated  Amortization — 

Tangible 
32.3500    Accumulated  Amortization — 

Intangible 
32.3600    Accumulated  Amortization — Other 

Deferred  Income  Taxes 

32.3700    Accumulated  Deferred  income 

Taxes — Net  Operating 
32.3800    Accumulated  Deferred  Itu.omo 

Taxes — Net  Nonoperating 

Instructions  for  Balance  Sheet  Accounts — 
Liabilities  and  Stockholders'  Equity 

32.4(01)    Liabilities  and  Stockholders'  Equity 
Acccount  to  be  Maintained 

Current  Liabilities  I 

32.4111  Accounts  Payable  I 

32.4112  Notes  Payable 

32.4113  Advance  Billing  and  Payments 

32.4121  Customers'  Deposits 

32.4122  Current  Maturities — Long-Term 
Debt 

32.4123  Current  Maturities— Capital  Leases 

32.4124  Income  Taxes  Accrued 

32.41 25  Other  Taxes  Accured 

32.4126  Current  Deferred  Nonproperty 
Related  Operating  Income  Taxes— CR 

32.4127  Current  Deferred  Nonproperty 
Related  Nonoperating  Income  Taxes — 
CR 

32.4128  Other  Accrued  Liabilities 

32.4129  Other  Current  Liabilities 

Long-Term  Debt 

32.4210    Funded  Debt 


32.4220  Premium  on  Long-Term  Debt 

32.4230  Discount  on  Long-Term  Debt 

32.4240  Reacquired  Debt 

32.4250  Obligations  Under  Capital  Leases 

32.4260  Advances  from  Affiliated 

Companies 

32.4270  Other  Long-Term  Debt 

Other  Liabilities  and  Deferred  Credits 

32.4310    Other  Long-Term  Liabilities 
32.4320    Unamortized  Operating  Investment 

Tax  Credits— Net 
32.4330    Unamortized  Nonoperating 

Investment  Tax  Credits — Net 
32.4340    Accumulated  Deferred  Nonproperty 

Related  Operating  Income  Taxes — CR 
32.4350    Accumulated  Deferred  Nonproperty 

Related  Nonoperating  Income  Taxes — 

CR 
32.4360    Other  Deferred  Credits 
32.4370    Other  Jurisdictional  Liabilities  and 

Deferred  Credits — Net 

Stockholders'  Equity 

32.4510  Capital  Stock 

32.4520  Additional  Paid-in  Capital 

32.4530  Treasury  Stock 

32.4540  Other  Capital 

32.4550  Retained  Earnings 

Instructions  for  Revenue  Accounts 

32.5(01)    Purpose  of  Revenue  Accounts 
32.5(02)    Deductions  from  Revenue 
32.5(03)    Commissions 
32.5(04)    Revenue  Recognition 
32.5(05)     Contractual  Arrangements 
32.5(06)    Subsidiary  Records — jurisdictional 

Subdivisions 
32.5(07)    Revenue  Accounts  to  be 

Maintained 

Network  Services  Revenue 

32.50(01)    Structure  of  the  Network  Ser\'ice 

Revenue  Accounts 
Private  Network  Service  Revenue 
32.51(01)    Content  of  Accounts 
32.5110    Subvoice  Grade  Revenue 
32.5120    Voice  Grade  Revenue 
32.5130    Audio  Program  Grade  Revenue 
32.5140    Video  Program  Grade  Revenue 
32.5150    Digital  Transmission  Revenues 
32.5160    Private  Network  Switching  Revenue 
32.5180    Other  Private  Network  Revenue 
32.5190    Other  Private  Network  Revenue 

Settlements 

Public  Network  Services  Revenue 

32.52(01 )    Content  of  Accounts 

32.5211  Basic  Area  Revenue 

32.5212  Optional  Extended  Area  Revenue 

32.5213  Public  Telephone  Revenue 

32.5221  Cellular  Mobile  Revenues 

32.5222  Long  Distance  Message  Revenue 

32.5231  Long  Distance  Inward-Only 
Revenue 

32.5232  Long  Distance  Outward-Only 
Revenue 

32.5280    Other  Public  Network  Revenue 
32.5290    Other  Public  Network  Revenue 
Settlements 

Network  Access  Services  Revenues 

32.53(01)    Content  of  Accounts 

32.5310    End  User  Revenue 

32.5320    Carriers'  Carrier  Facilities  Revenue 

32.5330    Special  Access  Revenue 


Customer  Premises  Facilities  Services 
Revenues 

Sec. 

32.54(01)    Content  of  Accounts 
32.5410    Station  Apparatus  Revenue 
32.5420    Customer  Premises  Wiring  Revenue 

Miscellaneous  Revenues 

32.55(01)     Content  of  Accounts 
32.5511    Carrier  Billing  and  Collection 

Revenue 
32.4412    Special  Billing  Arrangements 

Revenue 
32.5513    Directory  Revenue 
32.5518    Other  Customer  Operations 

Revenue 
32.5530    Joint  Operations  Rent  Revenue 
32.5540    Plant  Operations  Revenue 
32.5550    Corporate  Operations  Revenue 
32.5580    Other  Miscellaneous  Revenue 
32.5590    Other  Miscellaneous  Revenue 

Settlements 

Instructions  for  the  Expense  Accounts 

32.6(01)    Structure  of  the  Expense  Accounts 
32.6(02)    Structure  and  Content  of  the  Plant 

Operations  Expense  Accounts 
32.6(03)    Content  of  the  Customer  Operations 

and  Corporate  Operations  Expense 

Accounts 
32.6(04)    Expense  Accounts  Subsidiary 

Record  Categories 
32.6(05)    Joint  Operations 
32.6(06)    Expense  Accounts  to  be  Maintained 

Plant  Specific  Operations  Expense 

32.6111  Network  Power  Expense 

32.6112  Motor  Vehicles  Expense 

32.6113  Aircraft  Expense 

32.6114  Special  Purpose  Vehicles  Expense 

32.6115  Garage  Work  Equipment  Expense 

32.6116  Other  Work  Equipment  Expense 

32.6121  Land  and  Building  Expense 

32.6122  Furniture  and  Artworks  Expense 

32.6123  Office  Equipment  Expense 

32.6124  General  Purpose  Computers 
Expense 

32.6131  Analog  Electronic  Expense 

32.6132  Digital  Electronic  Expense 

32.6136  Step-by-Step  Expense 

32.6137  Crossbar  Expense 

32.6138  Other  Electro-Mechanical  Expense 

32.6141  Public  Telephone  Terminal 
Equipment  Expense 

32.6142  Other  Terminal  equipment  Expense 

32.6146  Large  Private  Branch  Exchanges 
Expense 

32.6147  Station  Apparatus  Expense 

32.6148  Customer  Premises  Wiring  Expense 

32.6151  Poles  Expense 

32.6152  Towers  Expense 

32.6153  Conduit  Systems  Expense 

32.6154  Nonmetallic  Cable  Expense 

32.6155  Metallic  Cable  Expense 

32.6157  Circuit  Equipment  Expense 

32.6158  Satellite  and  Earth  Station  Expense 

32.6159  Other  Radio  Facilities  Expense 

32.6161  Common  Channel  Network 
Signaling  Expense 

32.6162  Network  Management  Systems 
Expense 

32.6163  Operator  Systems  Expense 

32.6164  Message  Recording  Systems 
Expense 
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Plant  Non-SpeciHc  Operations  Expense 

32.t>31 1  Properly  Held  for  Future 

Telecommunicaiiona  Use  Expense 

32.6313  Provisioninji  Expense 

32.6331  Network  Administration 

32.6332  Testing 

32.6333  Plant  Operations  Administration 

32.6334  Engineering 

32.6335  Access  Expense 

32.6361  Depreciation  Expense — 
Telecommunications  Plant  in  Service 

32.6362  Depreciation  Expense — Properly 
Held  for  Future  Telecommunications  Use 

32.6363  Amortization  Expense — T.ingible 

32.6364  Amortization  Expense — Intangible 
32  6365    Amortization  Expense — Other 

Cuslomer  Operations  Expense 

32.65(01)     M.irketing 

32.6511  Product  Management 

32.6512  Sales 

32.t>513    Product  Advertising 
32.65(02)    Service 

32.6521  Call  Completion  Services 

32.6522  Number  Serv  ices 

32.6523  Customer  Services 

Corporate  Operations  Expense 

32.67(01)    Executive  and  Planning 

32.6711  Executive 

32.6712  Planning 

32.67(02)    General  and  Administrative 

32.6721  Accounting  und  Finance 

32.6722  External  Relations 

32.6723  Human  Resources 

32.6724  information  Management 

32.6725  Legal 

32.6726  Procurement 

32.6727  Research  and  Development 

32.6728  Other  General  and  Administrative 
32.67(03)    Other  Corporate  Operations 

32  6791     Provision  for  Uncollectible 
Accounts  Receivable — 
Telecommunications 

32.6792  Provision  for  Uncollectible 
Accounts  Receivable — Other 

32.6793  Provision  for  Uncollectible  Notes 
Receivable 

Instructions  for  Other  Income  Accounts 

32.7(01 )    Stnicture  of  the  Other  Income 

Accounts 
32.7(02)    Other  Income  Accounts  to  be 

Maintained 

Other  Operating  Income  aod  Expense 
Accounts 

32.71(01  i    Content  of  Accounts 
32.71 10    Income  from  Custom  Work 
.12.7120    Income  from  Plant  Rentals 
32.7130    Return  from  Nonrcgulated  Use  of 

Regulated  Facilities 
32.7140    Gains  and  Losses  from  Foreign 

Exchange 
32.7130    Cains  or  Losses  from  Disposition  of 

Land  and  Artwork 
32.7160    Other  Operating  Cains  and  Losses 

Operating  Tax  Accounts 

32.72(01 )    Content  of  Accounts 

32.7210    Operating  Investment  Tax  Credits- 
Net 

32.7220    Operating  Federal  Income  Taxes 

32.7230    Operating  State  and  Local  Income 
Taxes 

32.7240    Operating  Other  Taxes 


32.72.i0     Provision  for  Deferred  Operating 

Inronoe  Taxes — Net 
32.7260    Provision  for  Deferred  .\onproperty 

Related  Operating  Income  Taxes — Net 

Nonoperating  income  and  Expena*  Accounts 

32.73(01 )     Content  of  Aroounls 

32.7310    Dividend  Income 

32.7320    Interest  Income 

32.7330    Income  fn>m  Sinking  and  Other 

Funds 
32.7340    Allowance  for  Funds  Used  During 

Construction 
32.73.S0    Gains  or  Lu.sses  from  the 

Disposition  of  Certain  Property 
32.7360    Other  Nonoperating  Income 
32.7370     Special  Charges 

Nonoperating  Tax  Accounts 

32.74101)    Content  of  Accounts 
32.7410    Nonoperating  Investment  Tax 

Credits — Net 
32.7420    Nonoperating  Federal  Income  Taxes 
32.7430    Nonoperating  State  and  Local 

income  Taxes 
32.7440    Nonoperating  Other  Taxes 
32.7450    Provision  for  Deferred  Nonoperating 

Income  Taxes — Net 
32.7460    Provision  for  Deferred  Nonoperating 

Related  Nonoperating  Income  Taxes — 

Net 

Interest  and  Related  Items 

32.75(01 )    Content  of  Accounts 
32.7510    Interest  on  Funded  Debt 
32.7520    Interest  Expense — Capital  Leases 
32.7530    Amortization  of  Debt  Issuance 

Expense 
32.7540    Other  Interest  Deductions 

Extraordinary  Items 

32.76(01 )     Content  of  Accounts 
32.7610    Extraordinary  Income  Credits 
32.7620    Extraordinary  Income  Charges 
32.7630    Current  Income  Tax  Effect  of 

Extraordinary  Items — Net 
32.7&40    Provision  for  Deferred  Income  Tax 

Effect  of  Extraordinary  Items — Net 

lurisdictional  Differences  and  Nonregulated 
Income  Accounts 

32.79(01 )    Content  of  Accounts 
32.7910    Income  Effect  of  junsdictional 

Ratemaking  Differences — Net 
32.7990    Nonregulated  Nl-I  Income 

Glossary 

Appendix  C. — Chart  of  Accounts — Class 
B  Carriers 

Current  Assets    ■ 
Cash  and  Equivalents 
Teleconimunications  Accounts 

Receivable 
Other  Accounts  Receivable 
Notes  Receivable 
Interest  and  Dividends  Receivable 
Accounts  Receivable  Allowance — 

Telecommunications 
Accounts  Receivable  Allowance — Other 
Notes  Receivable  Allowance 
MatRrial  and  Supplies 
Prepayments 
Other  Current  Assets 


Noiiriirreiit  Assffts 

Investments 

Nonregulated  Investments 

Deferred  Charges 

Other  lurisdictional  Assets — Net 

Other  Noncurrent  Assets 

Regulated  Plant 

Telecommunications  Plant  in  Service 
Telecommunications  Plant  Under 

Construction  Short  Term 
Telecommunications  Plant  Under 

Construction  Long  Term 
Property  Held  for  Future 

Telecommunications  Use 
Nonoperating  Plant 

Telecommunications  Plant  in  Service 
(TPIS)— Detail  Accounts 

Network  Support  Assets 

Other  Support  Assets 

Switching  Assets 

Information  Origination/Termination 

Assets 
Transmission  Assets 
Network  Operations  assets 
Other  Assets 

Amortizable  Tangible  Assets 
Amortizable  Intangible  Assets 

Resenes 

Accumulated  Depreciation 
Accumulated  Depreciation — Held  for 

Future  Telecommunications  Use 
Accumulated  Depreciation — 

Nonoperating 
Accumulated  Amortization — Tangible 
Accumulated  Amortization — Intangible 
Accumulated  Amortization — Other 
Deferred  Income  Taxes 

Current  Liabilities 

Account — Payable 

Notes  Payable 

Advance  Billing  and  Payments 

Customer's  Deposits 

Current  Maturities — Capital  Leases 

Other  Accrued  Liabilities 

Other  Current  Liabilities 

Long  Term  Debt 

Obligations  Under  Capital  Leases 
Other  Long  Term  Debt 

Other  Liabilities  and  Deferred  Credits 

Other  Long  Term  Liabilities 
Other  Deferred  Credits 
Other  Jurisdictional  Liabilities  and 
Deferred  Credits — Net 

Stockholders  Equity 

Capital  Stock 
AdditionalPaid-in  Capital 
Treasury  Stock 
Other  Capital 
Retained  Earnings 
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Income  Statement  Accounts 


Revenues 

F'rivate  Network  Services  Revenue 

Public  Network  Services  Revenue 

End  User  Revenue 

Carriers'  Carrier  Facilities  Revenue 

Special  Access  Revenue 

Customer  Premises  Facilities  Service 

Revenues 
Miscellaneous  Revenue 

Plant  Specific  Operaliont  K.\pense 

Net  Support  Expense 

Other  Support  Expense 

Switching  Expense 

Information  Originating/Termination 

Expense 
1  ransmission  Expense 
Network  Operations  Expense 

P/ant  Non-Specific  Operations  Expense 

Other  Property,  Plant  an<J  Equipment 

Expense 
Network  Expense 
Access  Expense 
Depreciation  Expense 
Amortization  Expense 

Customer  Operations  Ex,  wnse 

Marketing 
Services 

Corporate  Operations.EApense 

Executive  and  Planning  I 
General  and  Administrafive 
Provision  for  UncollectiHe  Accounts 

Receivable 
Provision  for  Uncollectible  Notes 

Receivable 

Other  Operating  hicomeiand  Expense 

Income  from  Customer  Work 
Income  from  Plant  Rentals 
Return  from  Nonregulatod  Use  of 

Regulated  Facilities 
(kiins  and  Losses  from  Foreign 

Exchange 
viains  or  Losses  from  Disposition  of 

Land  and  Artwork 
Other  Operating  Gains  i«rd  Losses 

Operating  Taxes 

Operating  Investment  Tax  Credits — Net 
Operating  Federal  Income  Taxes 
Operating  State  and  Locol  Income  Taxes 
Operating  Other  Taxes  ; 
F'rovision  for  Deferred  Oberaling  Income 

Taxes — Net  | 

Provision  for  Deferred  Nonproperty 
Related  Operating  Income  Taxes- 
Net 

Nonoperating  Income  o/jf/  Expense 

Dividend  Income 
Interest  Income 

Income  from  Sinking  and  Other  Funds 
Allowance  for  Funds  Uspd  During 
Construction 


Gains  or  Losses  from  the  Disposition  of 

Certain  Property 
Other  Nonoperating  Income 
Special  Charges 

Nonoperating  Taxes 

Nonoperating  Investment  Tax  Credits — 

Net 
Nonoperating  Federal  Income  Taxes 
Nonoperating  State  and  Local  Income 

Taxes 
Nonoperating  Other  Taxes 
Provision  for  Deferred  Nonoperating 

Income  Taxes — Net 
Provision  for  Deferred  Nonproperty 

Related  Nonoperating  Income 

Taxes — Net 

Interest  and  Related  Items 

Interest  Expense 

Interest  Expense-Capital  Leases 

Amortization  of  Debt  Issuance  Expense 

Extraordinary  Income — Net 
Extraordinary  Items 

Jurisdictional  Differences  and 
Nonregulated  Income  Items 

Income  Effect  of  jurisdictional 

Ratemaking  Differences — Net 
Nonregulated  Net  Income 

|FR  Doc.  85-803  Filed  1-10-85;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

49  CFR  Part  393 

IBMCS  Docket  No.  MC-112;  Notice  No.  84- 

81 

Citizen  Band  Radios  on  Buses 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  As  required  by  the  Bus 
Regulatory  Reform  Act  of  1982  (Pub.  L. 
97-261,  September  20, 1982).  the  FHWA 
is  requesting  comments  on  a 
recommendation  of  the  National 
Research  Council,  Transportation 
Research  Board,  of  the  National 
Academy  of  Sciences  (NAS)  concerning 
the  use  of  citizen  band  radios  (CB's)  on 
buses.  The  NAS  has  recommended  that 
the  DOT  retain  the  status  quo  and  allow 
motor  carriers  of  passengers  to  continue 
to  decide  whether  their  drivers  should 
be  permitted  to  use  CB's  in  buses, 
subject  to  collective  bargaining. 
date:  Comments  must  be  received  on  or 
before  February  11, 1985. 
address:  All  comments  should  refer  to 
the  docket  number  that  appears  at  the 


top  of  this  document  and  must  be        • 
submitted  (preferably  in  triplicate)  to 
Room  3404,  Bureau  of  Motor  Carner 
Safety.  400  Seventh  Street.  SW.. 
Washington.  D.C.  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address  from 
7:45  a.m.  to  4:15  p.m.,  ET,  Monday 
through  Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Neil!  L.  Thomas,  Bureau  of  Motor 
Carrier  Safety,  (202)  426-9767:  or  Mrs. 
Kathleen  S.  Markman,  Office  of  the 
Chief  Counsel.  (202)  426-0346.  Federal 
Highway  Administration.  Department  of 
Transportation,  400  Seventh  St..  SW., 
Washington,  D.C.  20590.  Office  hours 
are  from  7:45  a.m.  to  4:15  p.m.  e.t., 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  A  Study 
of  the  use  of  CB's  on  buses  was 
undertaken  by  NAS  as  directed  by 
Congress  in  the  Bus  Regulatory  Reform 
Act  of  1982  (Pub.  L.  97-261.  96  Stat. 
1120).  Section  25  of  that  Act  directed  the 
Secretary  of  Transportation  to  enter  into 
appropriate  arrangements  with  NAS  to 
conduct  a  study  of  the  use  of  CB's  on 
motor  vehicles  providing  transportation 
of  passengers  subject  to  the  jurisdiction 
of  the  Interstate  Commerce  Commission. 
The  study  was  to  determine,  at  a 
minimum,  the  following: 

(1)  The  effect  on  safety  if  such 
operators  are  authorized  to  use  such 
radios;  and 

(2)  The  effect  on  safety,  health,  and 
convenience  of  the  passengers  of  such 
vehicles  if  such  operators  are  authorized 
to  use  such  radios. 

The  Secretary  was  directed  to  initiate 
rulemaking  no  later  than  60  days  after 
NAS  submitted  its  report  to  the 
Secretary  and  to  the  Congress,  to 
determine  whether  bus  drivers  should 
be  permitted  to  use  CB's  on  such 
vehicles.  The  rulemaking  must  be 
completed  within  120  days  from  the  date 
this  notice  is  published  in  the  Federal 
Register.  The  reason  for  a  30  day 
comment  period  is  to  provide  time  for 
review  of  the  comments  and  to  issue  a 
final  rule  within  the  time  period 
established  by  Congress, 

Previous  Consideration  < 

Two  public  hearings  were  conducted 
jointly  by  the  FHWA  and  the  National 
Highway  Traffic  Safety  Administration  _ 
during  April  1979.  in  Washington.  D.C. 
and  Salt  Lake  City,  Utah.  These  hearings 
were  held  in  response  to  a  petition  for 
rulemaking  and  to  a  number  of  inquiries 
concerning  the  action  certain  for-hire 
motor  carriers  of  passengers  had  taken 
to  prohibit  the  use  of  CB  radios  on 
intercity  buses.  Meaningful  evidence 
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that  CB  radios  have  a  direct  effect  on 
the  safety  of  operation  of  a  motor 
vehicle  did  not  surface  from  the  data 
submitted  at  the  hearings. 

A  Federal  policy  had  previously  been 
adopted  by  the  Department  of 
Transportation,  the  Interstate  &)mmercp 
Commission  and  the  Federal 
Conr.munication8  Commission.  The 
agencies  involved  stated  that  the  CB 
radios  can  offer  a  significant 
contribution  to  safety  and  service  on  the 
highways  and  their  use  was  encouraged 
to  promote  highway  safety  and  service. 

A  Notice  of  Policy  Statement  on  the 
Use  of  Citizen  Band  Radios,  was  issued 
by  the  ^WA  on  January  17, 1980  (45  FR 
3419)  encouraging  the  use  of  CB's, 
because  as  an  in-vehicle  communication 
system,  it  can  offer  a  significant 
contribution  to  safety  and  emergency 
service  on  the  highways. 

NAS  CooclusioDS  and 
Reconuneodatioiis 

The  NAS,  in  its  report  prepared  by  its 
Transportation  Research  Board  (TRB), 
entitled  "Study  of  Safety  Benefits  and 
Costs  of  Using  Citizen  Band  Radios  on 
Intercity  Buses",  has  recommended  that 
the  Federal  policy  remain  unchanged, 
and  that  individual  companies 
determine  for  themselves  whether  or  not 
to  permit  their  drivers  to  use  CB  radios 
while  on  the  job. 

In  it's  report,  prepared  by  the  National 
Research  Council,  the  TRB  determined 
that  the  we  of  CB's  by  drivers  of 
intercity  buses  may  have  some  positive 
effects  on  the  safety  and  convenience  of 
passengers,  but  any  such  effects  appear 


to  be  very  small  and  difficult  to  discern 
through  scientific  investigation.  For 
example,  as  pointed  out  in  the  report,  a 
small  survey  of  bus  speeds  did  not 
detect  any  noticeable  increase  in  speeds 
for  CB-equipped  buses.  Similarly,  a 
review  of  on-board  incidents  showed 
that  CB's  might  be  used  in  only  a  limited 
number  of  situations,  and  that  there  is 
little  basis  for  speculation  whether  any 
lives  might  be  saved  or  serious  injuries 
averted.  Faced  with  these  findings,  the 
report  states  that  the  use  of  CB  radios 
by  intercity  bus  drivers  has  little  effect, 
either  helpful  or  harmful.  Therefore,  the 
majority  of  the  study  committee 
concluded  that  it  was  inappropriate  for 
the  Federal  government  to  intervene. 
Rather,  resolution  of  this  matter  should 
be  left  to  private  sector  collective 
bargaining. 

In  brief,  the  committee  concluded  that 
the  use  of  CB  radios  on  intercity  buses 
does  not  appear  to  encourage  speeding, 
does  not  appear  either  to  distract  or 
stimulate  drivers,  nor  does  it  appear  to 
cause  annoyance  to  passengers.  Neither 
is  there  evidence  of  a  significant  number 
of  on-board  or  external  incidents  or 
accidents,  the  effects  of  which  might 
have  been  ameliorated  by  the  use  of  a 
CB.  Therefore,  while  CB's  on  intercity 
buses  do  not  appear  to  do  any  harm, 
neither  do  they  appear  to  make  a 
meaningful  contribution  to  the  health, 
safety,  and  convenience  of  the  intercity 
bus  riding  public.  A  copy  of  the  report 
may  be  obtained  by  writing  to  the 
Bureau  of  Motor  Carrier  Safety  at  the 
above  shown  address. 


In  view  of  the  recommendations  and 
conclusions  of  NAS.  to  which  Congress 
instructed  the  Secret,jry  of 
Transportation  to  give  substantial 
weight,  the  FHWA  will  continue  to 
support  its  current  policy,  unless 
comments  to  the  docket  contain  diita 
substantiating  that  there  is  meaningful 
evidence  that  CB  radios  have  a  direct 
and  positive  effect  on  the  safety  of 
operation  of  a  motor  passenger  vehicli; 
to  an  extent  that  warrants  further 
rulemaking. 

The  FHWA  has  determined  that  this 
document  contains  neither  a  major  rule 
under  Executive  Order  12291  nor  a 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  A 
draft  regulatory  evaluation  has  been 
prepared  and  is  available  in  the  public 
docket  for  review. 

Based  on  the  information  available  at 
this  time  it  is  believed  that  any  action 
taken  in  this  rulemaking  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  49  CFR  Part  393 

Motor  carriers.  Motor  vehicle 
equipment.  Motor  vehicle  safely. 

(49  U.S.C.  3102:  49  CFR  1.48) 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numtjer  20.217,  Motor  Carrier 
Safely). 

Issued  on:  January  3, 1985. 
Kenneth  L.  Pierson, 

Director.  Bureau  of  Motor  Carrier  Safety. 
(FR  Doc.  85-914  Filed  1-10-85:  8:45  am) 
BiLUNO  cooe  MIO-ia-M 
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This   section   of   the   FEDERAL  REGISTER 
contains  documents  ottier  than  rules  or 
proposed  rules  thiat  are  applicable  to  the 
public.   Notices  of  hearings  and 
investigations,  commitlee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,   filing   of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  apipearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Lincoln  National  Forest  Grazing 
Advisory  Board;  Meeting 

The  Lincoln  National  Forest  Grazing 
Advisory  Board  will  meet  at  9:30  a.m.. 
January  24. 1985.  at  the  School  for 
Visually  Handicapped  Media  Center 
Conference  Room.  Aiainogordo.  NM. 
The  purpose  of  the  meeting  is  to  provide 
grazing  permittees  of  the  Lincoln 
National  Forest  means  for  offering 
advice  and  recommendations 
concerning: 

(a)  Review  of  FY-85  Improvement 
Projects. 

(b)  Allotment  Management  Plans. 
Other  items  to  be  discussed  include 

off-road  vehicle  use,  nonuse.  ten-year 

grazing  permits,  and  status  of  Lincoln 

National  Forest  Land  Management  Plan. 

James  R.  Abtwtt, 

Forest  Supervisor.  I 

January  2. 1985.  j 

|FR  Doc.  85-855  Filed  1-1(M5:  8:45  amj 

BILUNQ  CODE  3410-11-«t 


Soil  Conservation  Service 

Kick9poo  Creek  (Lipan)  Watershed, 
Texas;  Deautliorization  of  Federal 
Funding 

agency:  Soil  Conservaition  Service. 

USDA. 

action:  Notice  of  deauthorization  of 

Federal  funding. 

summary:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Act. 
Public  Law  83-566.  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
622).  the  Soil  Conservation  Service  gives 
notice  of  the  deauthoriKation  of  Federal 
funding  for  the  Kickapoo  Creek  (Lipan) 
Watershed  project.  F.rath,  Hood.  Palo 
Pinto,  and  Parker  Counties.  Texas, 
effective  on  December  11. 1984. 


FOR  FURTHER  INFORMATION  CONTACT: 

Billy  C.  Griffin.  State  Conservationist. 

Soil  Conservation  Service.  W.  R.  Poage 

Federal  Building.  101  South  Main, 

Temple.  Texas  76501.  telephone  817/ 

774-1214. 

(Catalog  of  Federal  Domestic  Assistance 

I'logram  No.  10.904.  Watershed  Protection 

and  Flood  Prevention.  Executive  Order  12372 

regarding  State  and  local  clearinghouse 

review  of  Federal  and  federally  assisted 

programs  and  projects  is  applicable. 

diaries  Conklin, 

Statn  Administrative  Officer. 

|FR  Dor.  85-850  Filed  1-10-85:  8:45  am] 

BILUNG  CODE  3410-16-M 


Little  Lucklamute  Watershed,  Oregon; 
Deauthorization  of  Federal  Funding 

agency:  Soil  Conservation  Service, 
USDA. 

action:  Notice  of  Deauthorization  of 
Federal  Funding. 

SUMMARY:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Act, 
Public  Law  93-566.  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
622).  the  Soil  Conservation  Service  gives 
notice  of  the  deauthorization  of  Federal 
funding  for  Little  Luckiamute  Watershed 
project.  Polk  County,  Oregon  effective 
on  December  3. 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  P.  Kanalz,  State  Conservationist, 
Soil  Conservation  Service,  1220  S.  W. 
Third  Ave.,  16th  Floor,  Portland,  Oregon 
503-221-2751. 

(Catalog  of  Federal  Domestic  Assistance 

Piogram  No.  10.904,  Watershed  Protection 

and  Flood  Prevention.  Office  of  Management 

and  Budget  Circular  No.  A-95  regarding  Stale 

and  local  clearinghouse  review  of  Federal 

and  federally  assisted  programs  and  projects 

is  applicable. 

January  4, 1985. 

William  R.  Evans, 

Assistant  State  Conservationist. 

[PR  Doc.  85-874  Filed  1-10-85:  8:45  am| 

BILLING  CODE  3410-16-M 


Environmental  Impact;  South  Fork 
Broad  River  Watershed,  GA 

agency:  Soil  Conservation  Service. 
USDA. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 


SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500):  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  The  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
critical  area  treatment  portion  of  the 
South  Fork  Broad  River  Watershed. 
Georgia. 

FOR  FURTHER  INFORMATION  CONTACT 

B.C.  Graham,  State  Conservationist,  Soil 
Conservation  Service.  355  East  Hancock 
Avenue,  Federal  Building,  Box  13, 
Athens.  Georgia.  30601,  telephone:  404- 
546-2217. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  proposed  action  will  not  cause 
significant  local,  regional,  or  national 
impacts  on  the  environment.  As  a  result 
of  these  findings,  B.C.  Graham.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed. 

The  objective  of  the  sponsors  is  to 
stabilize  sediment  producing  areas  on 
roadbanks  within  the  watershed.  The 
planned  works  of  improvement  consist 
of  establishing  permanent  vegetation  on 
a  total  of  113  acres. 

The  Finding  of  No  Significant  Impact 
(FONSI)  has  been  forwarded  to  the 
Environmental  Protection  Agency  and  to 
various  Federal,  State,  and  local 
agencies  and  interested  parties.  A 
limited  number  of  copies  of  the  FONSI 
are  available  to  fill  single  copy  requests 
at  the  above  address.  Basic  data 
developed  during  the  environmental 
evaluation  are  on  file  and  may  be 
reviewed  by  contacting  B.C.  Graham. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(Catalog  of  Federal  domestic  Assistance 
Program  No.  10.904.  Watershed  Protection 
and  Flood  Prevention  Program.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  State  and  local  clearinghouse 
review  of  Feticral  and  federally  asissted 
programs  and  projects  is  applicable) 


1606 


Federal  Register  /  Vol.  50,  No.  8  /  Friday.  January  11.  1985  /  Notices 


Diited:  J.inuiiry  3.  1985. 
B.C.  Graham, 
Siittf  Con.iprvationist. 
!KR  Di)C.  85-812  Filed  1-10-85:  8:45  am| 
BILUNC  COOC  3410-1S-M 


Rock  Creek  Watershed.  Oregon; 
Oeauthorization  of  Federal  Funding 

AGENCY:  Soil  Conser\ation  Service. 

I'SDA. 

ACTION:  Notice  orOeauthoriziition  of 

Ff  (itral  Funding. 

SUtHMARV:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Act, 
Pub.  L.  83-566.  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  622).  the  Soil  Conservation  Service 
gives  notice  of  the  deauthorizution  of 
Federal  funding  for  Rock  Creek 
Watershed  project,  Gilliam  A  Morrow 
Counties.  Oregon,  effective  on 
December  3. 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 
jiick  P.  Kanalz,  State  Conservationist. 
Soil  Conservation  Service.  1220  S.W. 
Third  Ave.  16th  Floor.  Portland.  Oregon. 
97204.  503-221-2751. 

(Ciilalog  of  Federal  Domestic  Assistance 
Ih-osram  No.  10.904.  Watershed  Protection 
and  Flood  Prevention.  Office  of  Management 
and  Budget  Circular  No.  A-95  regarding  State 
and  local  clearinghouse  review  of  Federal 
and  federaHy  assisted  programs  and  projects 
is  applicable) 

Dated:  |anuar}  4.  1985. 
William  R.  Evans. 

A  <sistanl  Stale  Consenalioiiist. 

|FR  Doc.  85-890  Filed  1-10-85:  8:45  amj 

BIU.ING  COOC  3410- 16-M 


! 


DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 
<OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  National  Oceanic  and 

Atmospheric  Administration 
Title:  Market  Assessment  of  Nution;il 

Ocean  Service  (NOS)  Aeronautical 

Charts 
Form  Number:  Agency — N/A:  OMB — N/ 

A 
Type  of  Request:  New  Collection 
Burden:  2.000  respondents:  508  reporting 

hours 
Needs  and  Uses:  This  survey  will  collect 

market  data  on  aeronautical  charts. 

The  information  will  be  used  to 

measure  the  possible  effects  of 


pending  legislation  on  recovery  of 

costs. 
Affected  Public:  Small  businesses  or 

organizations:  individuals  or 

households 
Frequency:  One-time  report 
Respondents  Obligation:  Voluntary 
OMB  Desk  Officer:  Sheri  Fox.  395-3785 
Agency:  National  Oceanic  and 

Atmospheric  Administration 
Title:  Fisheries  Loan  Fund 
Form  Number:  Agency — N/A:  O.VIB — 

0648-0133 
Type  of  Request:  Reinstatement  of  a 

previously  approved  collection  for 

which  approval  has  expired 
Burden:  200  respondents:  2.200  reporting 

hours 
Needs  and  Uses:  This  program  allows 

vessels  other  than  those  financed 

under  the  Fisheries  Obligation  Act  to 

receive  loan  money  to  avoid 

defaulting  on  vessel  mortgages 
Affected  Public:  Individuals  or 

households:  businesses  or  other  for- 
profit  institutions:  small  businesses  or 

organizations 
Frequency:  On  occasion 
Respondent's  Obligation:  Re(|uircd  to 

obtain  or  retain  a  benefit 
OMB  Desk  Officer:  Shcri  Fox.  395-3785. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals  (202)  377-4217. 
Department  of  Commerce.  Room  6622, 
14th  and  Constitution  Avenue  NW., 
Washington.  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
Sheri  Fox.  OMB  Desk  Officer.  Room 
3235.  New  Executive  Office  Building. 
Washington.  D.C.  20503. 

Dated:  January  7. 1985. 
Edward  Michals. 

Dcpartmriitii!  Clvarance  Officer. 

(FR  Doc.  85-808  Filed  l-lO-flS:  8:45  ani| 

BiLUNG  CODE  3510-CW-M 


Bureau  of  the  Census 

Service  Annual  Survey;  Determination 

In  accordance  with  Title  13.  United 
States  Code,  sections  182.  224.  and  225. 
and  due  Notice  of  Consideration  having 
been  published  October  5. 1984  (49  FR 
39355).  I  have  determined  that  data 
covering  1984  operating  receipts  of 
selected  service  industries  are  needed  to 
provide  a  sound  statistical  basis  for  the 
formation  of  policy  by  various 
governmental  agencies  and  that  these 
data  also  apply  to  a  variety  of  public 
and  business  needs.  This  survey  yields 
data  on  annual  operating  receipts  and 


sales  taxes  for  1984  for  selected  service 
industries.  These  data  are  not  available 
publicly  from  nongovernmental  or  other 
governmental  sources  on  a  continuing 
basis. 

The  Census  Bureau  has  expanded  the 
coverage  for  the  1984  Ser\  ice  Annual 
Survey  to  include  the  following: 
engineering,  architectural  and  surveying 
services,  correspondence  and  vocational 
schools,  accounting,  auditing  and 
bookk.^eping  services,  arrangement  of 
passenger  transportation,  business 
service! ,  and  selected  real  estate 
services.  For  all  new  services.  2  \ears  of 
data  (1984  and  1983)  will  be  requested. 

The  Census  Bureau  will  require  a 
selected  sample  of  firms  operating 
service  establishments  in  the  United 
States  (with  receipts  size  determining 
the  probability  of  selection)  to  report  on 
the  1984  Service  Annual  Survey.  The 
sample  will  provide,  with  measurable 
reliability,  statistics  on  these  subjects. 

We  will  furnish  report  forms  to  the 
firms  covered  by  this  survey  and  will 
require  their  submission  within  15  days 
after  receipt.  We  will  provide  copies  of 
the  forms  upon  written  request  to  the 
Director,  Bureau  of  the  Census. 
Washington.  D.C.  20233. 

I  have  directed,  therefore,  that  an 
annual  survey  be  conducted  for  the 
purpose  of  collecting  these  data. 

Dated:  January  7. 1985. 
John  G.  Keane. 

Director.  Bureau  of  the  Census. 

|FR  Doc.  85-881  Filed  1-10-85:  8:45  am| 

BILUNG  COOE  3S10-07-M 


Foreign-Trade  Zones  Board 
I  Order  No.  2881 

Resolution  and  Order  Approving  the 
Application  of  the  EDC,  Inc.,  the 
Economic  Development  Council  for 
the  Peoria  Area  for  a  Foreign-Trade 
Zone  and  Subzone  in  the  Peoria,  IL 
Customs  Port  of  Entry  Area 

Proceedings  of  the  Foreign-Trade 
Zones  Board.  Washington,  D.C. 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  has 
adopted  the  following  Resolution  and 
Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application 
of  the  EDC  Inc..  the  Economic 
Development  Council  for  the  Peoria 
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Area,  a  non-profit  Illinois  corporation 
affiliated  with  the  Peoria  Area  Chamber 
of  Commerce,  filed  with  the  Foreign- 
Trade  Zones  Board  (the  Board)  on  May 
21. 1984,  requesting  a  grant  of  authority 
for  establishing,  operating,  and 
maintaining  a  general-purpose  foreign- 
trade  zone  in  the  Peoriii.  Illinois  area, 
and  a  special-purpose  subzone  for 
Caterpillar  Tractor  Company  plants  in 
the  Peoria  area,  adjacent  to  the  Peoria 
Customs  port  of  entry,  the  Board,  finding 
that  the  requirements  of  the  Foreign- 
Trade  Zones  Act,  as  amended,  and  the 
Boards  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest,  approves  the  application. 

As  the  proposal  involves  open  space 
on  which  buildings  may  be  constructed 
by  parties  other  than  the  grantee,  this 
approval  includes  authority  to  the 
grantee  to  permit  the  erection  of  such 
buildings,  pursuant  to  Section  400.815  of 
the  Board's  regulations,  as  are  necessary 
to  carry  out  the  zone  proposal,  providing 
that  prior  to  its  granting  such  permission 
it  shall  ha\^the  concurrences  of  the 
local  Districmirector  of  Customs,  the 
U.S.  Army  District  Engineer,  when 
appropriate,  and  the  Board's  Executive 
Secretary.  Further,  the  grantee  shall 
notify  the  Board's  Executive  Secretary 
for  approval  prior  to  ifce  commencement 
of  any  manufacturing  operation  within 
the  general-purpose  zone  and  any  new 
manufacturing  within  the  subzone.  The 
FTZ  Staff  shall  monitor  the  subzone 
operations  to  insure  that  zone 
procedures  do  not  create  imports  that 
would  otherwise  not  have  occurred.  The 
Secretary  of  Commerce,  as  Chairman 
and  Executive  Officer  of  the  Board,  is 
hereby  authorized  to  issue  a  grant  of 
authority  and  appropriate  Board  Order. 

Gmnt  To  Establish.  Operate,  and 
Maintain  a  Foreign-Trade  Zone  and 
Subzone  in  the  Peoria.  Illinois  Area 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934.  an  Act  'To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States: 

Whereas,  the  EDC.  Inc.,  the  Economic 
Development  Council  for  the  Peoria 
Area  (the  Grantee),  a  non-profit  Illinois 
corporation  affiliated  with  the  Peoria 
Area  Chamber  of  Commerce,  has  made 
application  (filed  May  21. 1984.  Docket 


29-84,  49  FR  22842)  in  due  and  proper 
form  to  the  Board,  requesting  the 
establishment,  operation,  and 
maintenance  of  a  foreign-trade  zone  at 
sites  in  and  near  Peoria,  Illinois,  and  a 
special-purpose  subzone  for  the 
manufacturing  and  distribution  facilities 
of  Caterpillar  Tractor  Company  in  the 
Peoria  area,  adjacent  to  the  Peoria 
Customs  port  of  entry; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard; 

Whereas,  the  Board  notes  that,  in 
approving  zones  and  subzones,  it  retains 
authority  to  restrict  or  prohibit  activity 
found  to  be  detrimental  to  the  public 
interest  after  the  operation  is  underway; 
and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  (15  CFR  Part  400)  are 
satisfied; 

Now,  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating,  and  maintaining 
a  foreign-trade  zone  and  subzone, 
designated  on  the  records  of  the  Board 
as  Zone  No.  114  and  Subzone  No.  114A 
at  the  locations  mentioned  above  and 
more  particularly  described  on  the  maps 
and  drawings  accompanying  the 
application  in  Exhibits  IX  and  X,  subject 
to  the  provisions,  conditions,  and 
restrictPons  of  the  Act  and  the 
regulations  issued  thereunder,  to  the 
same  extent  as  though  the  same  were 
fully  set  forth  herein,  and  also  to  the 
following  express  conditions  and 
Umitations: 

Activation  of  the  foreign-trade  zone 
and  subzone  shall  be  commenced  by  the 
Grantee  within  a  reasonable  time  from 
the  date  of  issuance  of  the  grant,  and 
pxHir  thereto  the  Grantee  shall  obtain  all 
necessary  permits  from  Federal,  State, 
and  municipal  authorities. 

The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
unrestricted  access  to  and  throughout 
the  foreign-trade  zone  and  subzone  sites 
in  the  performance  of  their  official 
duties. 

The  Grantee  shall  notify  the  Executive 
Secretary  of  the  Board  for  approval  prior 
to  the  commencement  of  any 
manufacturing  operations  within  the 
general-purpose  zone,  and  any  new 
manufacturing  within  the  subzone. 

Subzone  operations  will  be  monitored 
by  the  FTZ  Staff  to  determine  their 
economic  effects. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 


of  said  zone  or  subzone,  and  in  no  event 
shall  the  United  States  be  liable 
therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
at  Washington,  D.C.  this  21st  day  of 
December,  1984  pursuant  to  Order  of  the 
Board. 


Foreign-Ti-ade  Zones  Board. 
Malcolm  Baldrige, 

Chairman  and  Executive  Officer 

Attest: 
fohn  |.  Da  Ponte,  fr,. 

Executive  Secretary. 

jFR  Doc.  85-807  Filed  1-10-65;  8:45  am) 

aiLUNG  CODE  3510-DS-M 

International  Trade  Adnrtinistration 

lC-565-4011 

Preliminary  Affirmative  Countervailing 
Duty  Determinations;  Certain  Textile 
Mill  Products  and  Apparel  From  the 
Philippines 

agency:  Import  Administration. 
International  Trade  Administration. 

ACTION:  Notice. 


SUMMARY:  We  preliminarily  determine 
that  certain  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
the  countervailing  duty  law  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  the  Philippines  of  certain 
textile  mill  products  and  apparel.  The 
estimated  net  bounty  or  grant  is  1.49 
percent  ad  valorem  for  textile  mill 
products  and  1.33  percent  ad  valorem 
for  apparel.  We  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  textile  mill  products  and 
apparel  from  the  Philippines,  except 
those  produced  by  Aris  Philippines,  G&S 
Manufacturing  Corporation  and 
Philippine  Handicraft,  Inc.,  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  after  the  date  of 
publication  of  this  notice,  and  to  require 
a  cash  deposit  or  bond  on  entries  of 
these  products  in  the  amount  equal  to 
the  estimated  net  bounty  or  grant. 

These  investigations  were  initiated  by 
the  Department  under  the  title  "Certain 
Textiles  and  Textile  Products  from  the 
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Philippines."  Because  of  the  number  of 
products  covered,  and  the  differences  in 
those  products,  the  Department 
determined  that  it  should  conduct 
separate  investigations — one  on  textiles 
and  non-apparel  textile  products,  and 
one  on  apparel.  Because  of  the  potential 
for  confusion,  as  apparel  can  also  be 
considered  a  textile  product,  we  are 
changing  the  titles  of  these 
investigations  to  "Certain  Textile  Mill 
Products  and  Apparel  from  the 
Philippines."  The  scope  of  these 
investigations  remains  the  same  as 
announced  in  the  initiation. 

If  these  investigations  proceed 
normally,  we  will  make  our  Hnal 
determinations  by  March  15. 1985. 
EFFECnvC  DATE  January  11. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  Si<inner  or  Rick  Herring.  Office 
of  Policy  and  Office  of  Investigations, 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue  NW.,  Washington. 
DC.  20230;  telephone:  (202)  377-4412  or 
377-0187. 

SUPfnXMENTARY  INFORMATION: 

Preliminary  Determinations 

Based  upon  our  investigations,  we 
preliminary  determine  that  there  is 
reason  to  believe  or  suspect  that  certain 
benefits  which  constitute  bounties  or 
grants  within  the  meaning  of  section  303 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  the  Philippines  of  certain  textile  mill 
products  and  apparel.  For  purposes  of 
these  investigations,  the  following 
programs  are  preliminarily  found  to 
confer  a  bounty  or  grant; 

•  Preferential  Export  Credits. 

•  Preferential  Tax  Benefits. 

•  Development  Bank  of  the 
Philippines  Interest  Moratorium 

We  estimate  the  net  bounty  or  grant 
to  be  1.49  percent  ad  valorem  for  textile 
mill  products  and  1.33  percent  ad 
valorem  for  apparel. 

Case  History 

On  August  2. 1984,  we  received  a 
petition  from  the  American  Textile 
Manufacturers  Institute,  the 
Amalgamated  Clothing  and  Textile 
Workers  Union,  and  the  International 
Ladies'  Garment  Workers  Union,  on 
behalf  of  the  U.S.  industry  producing 
certain  textile  mill  products  and  apparel. 
In  compliance  with  the  filing 
requirements  of  section  355.26  of  our 
regulations  (19  CFR  355.26),  the  petition 
alleges  that  manufacturers,  producers, 
or  exporters  in  the  Philippines  of  textile 
mill  products  and  apparel  receive. 


directly  or  indirectly,  benefits  which 
constitute  bounties  or  grants  within  the 
meaning  of  section  303  of  the  Act. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
countervailing  duty  investigations,  and 
on  August  30. 1984,  we  initiated  such 
investigations  (49  FR  34381).  We  stated 
that  we  expected  to  issue  preliminary 
determinations  by  October  35. 1984.  On 
September  21. 1984,  we  determined 
these  investigations  to  be 
"extraordinarily  complicated."  as 
defined  in  section  703(c)(1)(B)  of  the  Act. 
Therefore,  we  extended  the  period  for 
making  our  preliminary  determinations 
until  not  later  than  December  31. 1984 
(49  FR  42772). 

Since  the  Philippines  is  not  a  "country 
under  the  Agreement"  within  the 
meaning  of  section  701(b)  of  the  Act  and 
the  merchandise  being  investigated  is 
dutiable,  sections  303(a)(1)  and  (b)  of  the 
Act  apply  to  these  investigations. 
Accordingly,  the  domestic  industry  is 
not  required  to  allege  that,  and  the  U.S. 
International  Trade  Commission  is  not 
required  to  determine  whether,  imports 
of  these  products  cause  or  threaten 
material  injury  to  a  U.S.  industry. 

Due  to  the  scope  of  these 
investigations,  we  employed  a  two-step 
questionnaire  process.  We  presented  a 
preliminary  questionnaire  to  the 
government  of  the  Philippines  in 
Washington.  D.C..  on  August  2Q,  1984. 
Based  on  the  responses  to  the 
preliminary  questionnaire,  we  requested 
responses  from  those  producers  who 
account  for  at  least  60  percent  of  the 
textile  mill  products  and  apparel 
exported  to  the  United  States.  We 
selected  eight  textile  producers  and 
exporters,  and  ten  arpparel  producers 
and  exporters  to  respond  to  the  detailed 
questionnaire.  On  October  29, 1984,  we 
presented  the  detailed  government  and 
company  questionnaires  to  the 
government  of  the  Philippines  in 
Washington.  D.C.  The  responses  to  our 
detailed  questionnaires  were  received 
on  November  28  and  December  3. 1984. 
Nine  companies  made  timely  requests 
for  exclusion  and  were  sent  copies  of 
the  detailed  questionnaires.  The 
responses  of  Aris  Philippines.  G&S 
Manufacturing  Corporation  and 
Philippine  Handicraft.  Inc..  indicate  that 
they  receive  benefits  which  are  de 
minimis,  and  therefore,  they  are 
excluded  from  these  preliminary 
determinations.  Other  companies 
requesting  exclusion  have  been  included 
in  the  suspension  of  liquidation. 

Certain  respondents  in  the  Certain 
Textile  Mill  Products  and  Apparel 
investigations  have  raised  the  issue  as 
to  whether  petitioners  have  standing  to 
file  these  cases.  We  addressed  this  issue 


in  our  preliminary  determinations  of 
.  Certain  Textile  Mill  Products  and 
Apparel  from  Indonesia  (49  FR  49672, 
December  21, 1984).  See  that  notice  for 
our  comments  on  the  issue  of 
petitioners'  standing. 

Scope  of  the  Investigation 

The  products  covered  by  these 
investigations  are  certain  textile  mill 
products  (textiles)  and  apparel,  which, 
are  described  in  Appendix  A,  attached 
to  this  notice. 

Analysis  of  Programs 

Throughout  this  notice,  we  refer  to 
certain' general  principles  applied  to  the 
facts  of  the  instant  investigation.  These 
principles  are  described  in  the 
"Subsidies  Appendix"  attached  to  the 
notice  of  "Cold-Rolled  Carbon  Steel 
Flat-Rolled  Products  from  Argentina; 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order,"  which  was  published  in  the 
April  26, 1984,  issue  of  the  Federal 
Register  (49  FR  18006). 

Consistent  with  our  practice  in 
preliminary  determinations,  where  a 
response  to  an  allegation  denies  the 
existence  of  a  program,  receipt  of 
benefits  under  a^ogram.  or  eligibility 
of  a  company  or  industry  under  a 
program,  and  the  Department  has  no 
persuasive  evidence  showing  that  the 
response  is  incorrect,  we  accept  the 
response  for  purposes  of  the  preliminary 
determination.  All  such  responses,  of 
course,  are  subject  to  verification.  If  the 
response  cannot  be  supported  at 
verification,  and  the  program  is 
otherwise  countervailable.  the  program 
will  be  considered  a  subsidy  in  the  final 
determination. 

For  purposes  of  these  preliminary 
determinations,  the  period  for  which  we 
are  measuring  bounties  or  grants  ("the 
review  period")  is  calendar  year  1983. 

Based  upon  our  analysis  of  the 
petition  and  the  response  to  our 
questionnaires,  we  preliminarily 
determine  the  following: 

1.  Programs  Determined  to  Confer 
Bounties  or  Grants 

We  preliminarily  determine  that 
bounties  or  grants  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  the  Philippines  of  certain  textile  mill 
products  and  apparel  under  the 
following  programs. 

A.  Preferential  Export  Credit 

Petitioners  allege  that  the  exporters  of 
the  products  under  investigation  receive 
preferential  export  credit  at  below 
market  rates  through  the  rediscounting 
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program  run  by  the  Central  Bank  of  Ihe 
Philippines. 

The  export  packing  credit  program 
(Erc)  is  a  rediscounting  program  offered 
by  the  Central  Bank  of  the  Philippines, 
which  provides  credit  on  eligible  paper 
with  original  maturity  of  one  year  or 
less.  Upon  receipt  of  a  letter  of  credit,  an 
exporter  may  request  from  a  commercial 
bank  a  loan  predicated  on  the  letter  of 
credit  to  finance  working  capital  and 
other  requirements.  From  January  to 
November,  the  maximum  interest  rate 
chargeable  to  exporters  under  this 
program  was  12  percent.  In  November 
1983.  the  Central  Bank  adjusted  the 
relending  rates  to  a  maximum  of  the 
Manila  Reference  Rale  (as  published  by 
the  Central  Bank  of  the  Philippines)  less 
2  percentage  points.  Ttie  Central  Bank 
rediscounts  up  to  80  percent  of  the  letter 
of  credit  at  a  rate  of  three  percent. 
During  the  review  period,  the  average 
annual  commercial  bank  interest  rate  on 
short-term  loans  (one  year  and  less)  was 
18.63  percent.  Since  this  program  is 
available  solely  to  exporters  and 
interest  rates  are  less  than  those  for 
comparable  commercially  available 
loans,  we  preliminarily  determine  that 
this  program  confers  a  bounty  or  grant 
upon  the  products  under  investigation. 

The  benefit  provided  by  this  program 
was  calculated  by  applying  the  interest 
differential  to  the  amount  of  loans  taken 
out  during  the  review  period  for  the 
days  outstanding.  We  determined  that 
the  most  appropriate  comparable 
commercial  interest  rate  was  the 
average  of  the  monthly  weighted 
average  interest  rates  charged  by 
commercial  banks  on  secured  loans  with 
a  duration  of  one  year  or  less  (as 
published  by  the  Central  Bank  of  the 
Philippines).  The  responses  provided 
information  on  EPCs  ased  to  finance 
exports  to  the  United  States  and,  for  one 
producer,  on  total  EPCs.  To  determine 
the  amount  of  benefit  to  be  applied  to 
U.S.  exports,  we  mutiplicd  the  benefit 
from  total  EPCs  by  that  producer's 
percentage  of  U.S.  exports  to  total 
exports,  where  appropriate.  Otherwise, 
we  used  the  amount  of  the  benefit 
received  on  EPCs  used  to  finance 
exports  to  the  U.S.  We  then  allocated 
the  amount  of  the  total  benefit  received 
by  all  producers  over  total  exports  to  the 
U.S.  of  the  products  under  investigation. 
On  this  basis,  we  calculated  a  bounty  or 
grant  in  the  amount  of  1.08  percent  ad 
valorem  for  textiles  and  0.80  percent  ad 
valorem  for  apparel. 

B.  Preferential  Tax  Benefits 

Petitioners  allege  that  producers  and 
exporters  of  the  products  under 
investigation  receive  a  variety  of 
preferential  tax  benefits  under  the 


Export  Processing  Zone  Authority 
(EPZA)  created  by  PD  66.  as  amended 
by  PD  1449,  ARticles  48  and  49  of  the 
Omnibus  Investment  Code  (OIC).  and 
Sections  11  and  12  of  the  Investment 
Incentive  Policy  Act  of  1983  (IIPA). 

To  be  eligible  for  incentives  granted 
by  the  EPZA  a  company  must  be  located 
in  one  of  the  designated  export  zones. 
To  locate  in  one  of  the  zones  a  company 
is  required  to  export  a  certain 
percentage  of  its  production.  Because 
availability  of  the  incentives  is  limited 
to  companies  located  in  the  zones,  and 
location  in  the  zones  is  contingent  upon 
export  performance,  we  preliminarily 
determine  that  Section  17(a)  of  the  PD  66 
confers  a  bounty  or  grant  on  the  export 
of  the  products  under  investigation. 

The  Board  of  Investments  (BOI)  is 
responsible  for  administering  the  OIC 
and  IIPA.  The  BOI  prepares  an  annual 
Investment  Priority  Plan  listing  the 
preferred  areas  of  investment,"  which 
designates  areas  of  economic  activity. 
Firms  operating  in  these  areas  are 
entitled  to  apply  for  incentives  under  the 
OIC  and  IIPA. 

Articles  48  and  49  of  the  OIC  provide 
for  incentives  to  "registered  export 
producers"  and  "registered  export 
traders."  A  "registered  export  producer" 
is  defined  in  the  OIC  as  a  registered 
producer  which  manufactures  and 
exports  or  sells  export  products  that 
meet  certain  standards  set  by  the  Board 
of  investments  (BOI).  A  "registered 
export  trader"  is  defined  as  a  registered 
export  trading  company  that  trades  the 
products  of  registered  export  producers. 
Because  availability  of  the  incentives  is 
limited  to  companies  registered  under 
Articles  48  and  49  of  the  OIC,  and 
registration  is  contingent  upon  export 
performance,  we  preliminarily 
determine  that  Article  48(b)  and  48(f)  of 
the  OIC  confers  bounties  or  grants  on 
Ihe  export  of  the  products  under 
investigation. 

The  IIPA,  enacted  in  January  1983, 
amends  the  OIC.  Section  11  of  the  IIPA 
specifically  amends  Article  48.  and 
Section  12  amends  the  OIC  to  insert  new 
Articles  48-A  and  48-B.  Companies 
which  were  registered  under  the  OIC 
prior  to  January  1983,  may  continue  to 
receive  the  incentives  offered  under  the 
OIC,  or  may  choose  to  re-register  under 
Ihe  IIPA.  Companies  which  originally 
register  under  the  IIPA  are  eligible  only 
for  the  incentives  offered  by  the  IIPA. 
Article  48.  as  amended  by  Section  11, 
offers  incentives  for  "registered  new  or 
expanding  export  producers."  Articles 
48-A  and  48-B,  as  inserted  by  Section 
12,  provide  for  incentives  to  "registered 
existing  export  producers"  and 
"registered  indirect  export  producers," 


respectively.  Some  of  the  incentives 
available  to  companies  under  the  OIC 
have  been  eliminated  by  the  IIPA. 
Others  have  been  modified  or  added. 
Because  registration  under  Articlcjs  48, 
48-A,  and  48-B  continues  to  be 
contingent  upon  export  performance,  we 
preliminarily  determine  that  Article 
48(d)  of  the  IIPA  confers  a  bounty  or 
grant  on  the  export  of  the  products 
under  investigation. 

One  of  fhe  companies  chosen  to 
receive  our  questionnaire  is  registered 
under  the  EPZA  and  located  in  the 
Bataan  Export  Processing  Zone.  The 
other  companies  that  responded  to  our 
questionnaire  are  registered  with  the 
BOI  as  export  producers  or  export 
traders  under  the  OIC,  or  the  IIPA. 

1.  Exemption  from  Duties  on  Imported 
Capital  Equipment.  Article  48(f)  of  the 
OIC,  Article  48(a)  of  the  IIPA  and 
Section  17(a)  of  PD  66  provide  for  fhe 
importation  of  capital  equipment  with  a 
100  percent  exemption  of  the  tariff 
duties  and  compensating  tax  payable. 
One  textile  producer  and  one  apparel 
producer  received  an  exemption  from 
duties  on  the  importation  of  capital 
equipment  during  the  review  period 
under  Article  48(a).  One  apparel 
producer  received  an  exemption  from 
duties  on  the  importation  of  capital 
equipment  during  the  review  period 
because  of  his  location  in  an  Export 
Processing  Zone. 

Article  45(d)  of  the  OIC  provides  for 
an  exemption  of  50  percent  of  the  duties 
on  imported  capital  equipment  and 
Article  45(a)  of  the  IIPA  provides  an 
exemption  of  50  percent  of  the  duties  on 
imported  capital  equipment  to 
nonpioneer  domestic  producers.  Article 
45(d)  of  the  OIC  has  been  determined 
not  to  confer  a  bounty  or  grant  on  the 
basis  that  both  in  law  and  in  practice,  it 
is  not  limited  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries.  (See  "Final  Affirmative 
Countervailing  Duty  Determination: 
Canned  Tuna  from  the  Philippines,"  48 
Fed.  Reg.  50133).  Therefore,  the 
difference  between  the  amount  of 
exemption  allowed  under  Article  48(f). 
48(a)  or  Section  17(a)  and  the  amount 
that  would  have  been  allowed  (50 
percent)  had  the  claims  been  filed  under 
Article  45(d)  of  the  OIC,  is  preliminarily 
determined  to  confer  a  bounty  or  grant 
on  the  export  of  the  products  under 
investigation.  We  calculated  the  benefit 
by  taking  50  percent  of  the  amount  of 
the  exemption  taken  under  the  different 
laws  and  allocating  that  amount  over 
total  exports  of  the  products  under 
investigation.  On  this  basis,  we 
calculated  a  net  bounty  or  grant,  under 
Article  48(a),  in  the  amount  of  0.16 
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percent  od  valorem  for  textiles  and  0.12 
percent  ad  valorem  for  apparel.  We 
calculated  a  net  bounty  or  grant  under 
Section  17|a),  in  the  amount  of  0.01 
percent  ad  valorem  for  apparel. 

2.  7>7V  Deduction  for  Direct  I.abnr 
Costs  and  IajcoI  finiv 

Materials.  Article  48(b)  of  the  OIC 
provides  a  tax  deduction  for  direct  labor 
costs  nnd  local  raw  materials.  A 
registered  export  producer  may.  for  the 
first  five  years  from  the  date  of  its 
registration  or  initial  commercial 
operation,  deduct  from  its  total  taxable 
income  from  domestic  and  export  sales 
by  its  registered  operation  an  amount 
equivalent  to  the  direct  labor  costs  of  its 
domestic  and  export  products  and  the 
local  nw  material  costs  incurred  in  the 
production  of  its  export  products.  The 
total  deduction  may  not  exceed  25 
perce.nl  of  the  company's  total  export 
revenue.  Five  textile  producers  and 
three  apparel  producers  used  this 
incentive  during  the  review  period.  The 
benefit  provided  by  this  Article  is  the 
amount  of  tax  savings  which  were 
claimed  on  the  tax  return  filed  during 
the  review  period.  We  calculated  the 
benefit  by  applying  the  corpornte  tax 
rate  to  the  amount  of  deduction  claimed 
and  then  allocating  the  resulting;  tax 
savings  over  total  exports  of  the 
products  under  investigation.  On  this 
basis,  we  calculated  a  bounty  or  grant  in 
the  amount  of  0.08  percent  ad  valorem 
for  textiles  and  0.08  percent  ad  valorem 
for  apparel. 

3.  Artie  !e  48(dl  of  the—1  IPA  Tax 
Credit  on  Net  Local  Content.  Article 
48(d)  provides  for  a  tax  credit  on  net 
local  content  of  exports  for  registered 
new  or  existing  export  producers.  One 
of  the  companies  under  investigation 
responded  that  it  received  a  ttx  credit 
on  net  local  content  due  to  its 
registration  under  PB  391  (llPA). 
Because  receipt  of  this  tax  credit  is 
contingent  upon  export  performance,  we 
preliminarily  determine  that  this 
program  confers  a  bounty  or  grant  on 
the  export  of  the  products  under 
investigation.  We  calculated  tho  benefit 
from  this  program  by  allocating  the 
amount  of  the  tax  credit  received  in  the 
year  of  review  over  total  expoits  of  the 
products  under  investigation.  On  this 
basis  we  calculated  a  bounty  or  grant  in 
the  amount  of  0.12  percent  ad  valorem 
for  textiles  and  0.09  percent  ad  valorem 
for  apparel. 

C.  Development  Bank  of  tht; 
Philippires  Intere<'t  Moratorium. 
Petitioners  allege  that  the  Development 
Bank  ol  the  Philippines  (DBP)  has 
provided  equity  infusions  into 
Continental  Manufacturing  Corporation 
and  Redson  Garments  on  terms 
inconsistent  with  commercial 


considerations.  According  to  the  resonse 
of  the  government  of  the  Philippines,  the 
DBP  has  not  provided  equity  infusions 
into  either  of  those  companies. 
However,  the  annual  report  of  one  of  the 
companies  producing  textiles  indicates 
that  the  DBP  has  converted  outstanding 
loans  and  interest  payable  by  that 
company  to  the  DBP  into  that  company's 
common  and  preferred  stock.  The  report 
stales  that  the  company  has  not  yet 
recognized  the  conversion,  due  to  the 
necessity  of  amending  its  Articles  of 
Incorporation.  The  company's  annual 
reports  indicate  that  the  company  is  not 
making  interest  or  principal  payments 
on  the  loans  that  would  be  converted. 
The  annual  report  of  one  of  the 
companies  producing  apparel  indicates 
that,  although  there  is  a  plan  under 
which  the  DBP  will  convert  its 
outstanding  debt  to  equity  in  the 
company,  it  has  not  yet  implemented 
this  plan.  This  company's  annual  report 
indicates  that  the  company  is  not 
making  mterest  or  principal  payments 
on  these  loans.  Therefore,  for  our 
preliminary  determinations,  we  consider 
these  to  be  interest  free  loans  in  the 
amount  of  the  debt  plus  interest  to  be 
converted  to  equity.  We  calculated  the 
benefit  provided  by  these  loans  as  the 
amount  of  interest  that  the  company 
would  pay  on  a  short-term  loan  granted 
at  the  commercial  interest  rate. 

The  net  benefit  is  allocated  over  total 
sales.  On  this  basis,  we  calculated  a 
bounty  or  grant  in  the  amount  of  0.05 
percent  ad  valorem  for  textiles  and  0.24 
percent  ad  valorem  for  apparel. 

11.  Programs  Determined  Not  To  Confer 
Bounties  or  Grants 

We  preliminarily  determine  that 
bounties  or  grants  are  not  being 
provided  to  manufacturers,  producers, 
or  exporters  in  the  Philippines  of  certain 
textile  mil!  products  and  apparel  under 
the  following  programs. 

A.  Incentives  Available  Under  the 
Export  Processing  Zone  Authority 

1.  Prefe-enlial  Leasing  Rates. 
Petitionprs  aiUge  that  exporters  of  the 
products  under  investigation  located  in 
the  Bataan  Export  Processing  Zone 
(BEPZ)  receive  land  lease  rates  and 
occupancy  terms  that  are  much  more 
favorable  than  comparable  rates  and 
terms  in  the  suburbs  of  Manila.  The 
responses  of  the  government  of  the 
Philippines  and  the  company  located  in 
the  BEPZ  state  that  the  rates  and  terms 
are  not  favorable.  The  annual  report  of 
the  EPZA  indicates  that  it  is  not 
operating  at  a  loss.  Due  to  the 
differences  in  the  location  and  the 
services  available  in  the  different  areas 
of  the  country,  it  would  be  inappropriate 


to  compare  the  land  lease  rates  and 
occupancy  terms  of  the  BEI'Z  and  the 
suburbs  of  Manila.  Therefore,  since  the 
information  on  the  record  indicates  that 
the  Zone  is  not  operating  at  a  loss  and 
we  have  no  other  information  to  suggest 
that  the  Zone  is  run  on  manifestly 
uncommercial  terms,  we  preliminarily 
determine  that  this  program  does  not 
confer  a  bounty  or  grant. 

2.  Tax  Deductions.  Petitioners  allege 
that  exporters  of  the  products  under 
investigation  are  eligible  for  tax 
deductions  for  organizational  and  pre- 
operating  expenses:  sales  and 
compensating  taxes  and  duties  on 
supplies,  raw  materials,  and 
semimanufdctures  used  in  export 
production:  expansion  costs:  and  labor 
training  costs.  The  amount  of  deduction 
allowable  under  the  EPZA  is  the  same 
as  the  amount  that  is  provided  to 
producers  registered  under  Article  45  of 
the  OIC.  Since  Article  45  has  been 
determined  not  to  confer  a  bounty  or 
grant  on  the  basis  that  registration  and 
benefits  provided  under  Article  45  are 
not  limited  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries  (See  "Final  Affirmative 
Countervailing  Duty  Determination: 
Canned  Tuna  from  the  Philippines, "  48 
Fed.  Reg.  50133).  we  preliminarily 
determine  that  this  program  does  not 
confer  a  bounty  or  grant. 

B.  Additional  Incentives  Under  the 
Omnibus  Investment  Code  and  the 
Investment  Incentive  Policy  Act  of  1983 

1.  Loss  Carryforward.  Petitioners 
allege  that  exporters  of  the  products 
under  investigation  are  allowed  to 
reduce  their  taxable  income  by  a 
carryforward  of  new  operating  losses. 
One  of  the  producers  of  the  products 
under  investigation  reduced  their 
taxable  income  by  a  carryforward  of  net 
operating  losses.  The  OIC  allows  for  the 
carryforward  of  net  operating  losses 
incurred  in  any  of  the  first  10  years  of 
operation  as  a  registered  export 
enterprise.  The  same  provision  is 
availolle  to  domestic  producers  under 
Article  45(b)  of  the  OIC.  Since  Article  45 
has  been  determined  not  to  confer  a 
bounty  or  grant  on  the  basis  that 
registration  and  benefits  provided  under 
Article  45  are  not  limited  to  a  specific 
enterprise  or  industry  or  group  of 
enterprises  or  industries  (See  "Final 
Affirmative  Countervailing  Duty 
Determination:  Canned  Tuna  from  the 
Philippines."  48  Fed  Reg.  50133).  we 
preliminarily  determine  that  this 
program  does  not  confer  a  bounty  or 
grant. 

2.  Article  48(cl.  Petitioners  allege  that 
exporters  of  the  products  under 


I 


'ederal  Register  /  Vol.  50,  No.  8  /  Friday,  January  11.  1985  /  Notices 


1611 


investigation  benefit  from  Article  48(c) 
of  the  llPA  that  provides  for  a  tax  credit 
on  the  net  value  earned  by  registered 
new  or  expanding  export  producers.  The 
same  provision  is  available  to  domestic 
producers  under  Article  45(c)  of  the 
llPA.  Since  Article  45  has  been 
determined  not  to  confer  a  bounty  or 
grant  on  the  basis  that  registration  and 
benefits  provided  under  Article  45  are 
not  limited  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries  (See  "Final  Affirmative 
Countervailing  Duty  Determination: 
Canned  Tuna  from  the  Philippines."  48 
FR  50133),  we  preliminarily  determine 
that  this  program  does  not  confer  a 
bounty  or  grant. 

III.  Programs  Determined  Not  To  Be 
Used  I 

We  preliminarily  determine  that 
manufacturers,  producers  or  exporters 
in  the  Philippines  of  certain  textile  mill 
products  and  apparel  did  not  use  the 
following  programs  which  were  listed  in 
our  notice  of  initiation. 

A.  Certain  Provisions  Provided  Under 
the  Export  Processing  Zone  Authority 

Petitioners  allege  that  the  exporters  of 
the  products  under  investigation  which 
are  located  in  Export  Processing  Zones, 
specifically  the  Bataan  Export 
Procpiising  Zone,  receive  the  following 
incentives  provided  for  under  the  EPZA: 

Section  18(a),  which  provides  for  a 
net-operating  loss  carry-over  for  zone- 
registered  enterprises; 

Section  18(b).  which  provides  for  the 
use  of  accelerated  depreciation; 

Section  18(c),  which  provides  for  the 
exemption  from  export  taxes  on  the 
products  exported  from  an  export  zone; 

Section  18(d),  which  provides  for 
foreign  exchange  assistance  in  the  form 
of  priority  in  the  allocartion  of  foreign 
exchange; 

Section  18(e),  which  provides  for 
financial  assistance  to  zone-registered 
enterprises  by  conferring  on  them  the 
same  privileges  accorded  to  enterprises 
approved  by  and  registered  with  the  BOI 
under  any  other  law; 

Section  18(g).  which  allows  the 
deduction  of  labor  training  expenses; 

Section  18(h),  which  allows  the 
deduction  of  organizational  and 
operating  expenses  for  10  years;  and 

Section  18(1),  which  provides  for  a  tax 
credit  on  supplies,  raw  materials  and 
semi-manufactured  products  used  in  the 
manufacture,  processing  or  production 
of  export  products  and  forming  a  part 
thereof. 

The  responses  state  that  none  of  the 
producers  which  are  zone-registered 
enterprises  used  any  of  these  incentives. 


Therefore,  we  preliminarily  determine 
that  these  incentives  were  not  used. 

B.  Certain  Incentives  to  Exporters 
Under  the  Export  Incentives  Act  and 
Sections  11  and  12  of  the  Investment 
Incentive  Policy  Act  of  1983 

Petitioners  allege  that  firms  exporting 
the  products  under  investigation  to  the 
U.S.  are  receiving  countervailable 
benefits  under  these  laws.  Article  48(b) 
of  the  OIC  provides  for  the  total 
exemption  from  export  taxes,  duties, 
imposts,  and  fees  on  exported  products. 
The  responses  state  that  exports  of 
textiles  and  apparel  are  not  otherwise 
subject  to  these  taxes.  Therefore,  we 
preliminarily  determine  that  these 
Articles  were  not  used. 

IV.  Programs  for  Which  Additional 
Information  is  Needed 

We  preliminarily  determine  that 
additional  information  is  needed  for  the 
following  programs  which  were  listed  in 
our  notice  of  initiation. 


C.  Tax  Incentives  for  Preferred 
Investments 

Petitioners  allege  that  the  Omnibus 
Investment  Code  as  amended  by  the 
Investment  Incentive  Policy  act  provides 
that  the  Board  of  Investments  may  grant 
tax  incentives  to  preferred  producer 
enterprises.  We  believe  that  we  have 
covered  all  of  the  tax  incentives  of  this 
program  in  the  other  sections  of  this 
notice. 

D.  Section  17(f)  ofPD  66  Creating  tfie 
Export  Processing  Zone  Authority 

Petitioners  allege  that  the  Section  17(0 
of  PD  66  confers  a  bounty  or  grant 
because  it  allows  for  the  exemption 
from  local  taxes  and  licenses.  As  we 
understand  the  operation  of  these  zones 
they  operate  as  federal  government 
districts  in  that  if  taxes  were  to  be  paid, 
they  would  be  federal  not  local  taxes. 
We  will  seek  more  information  on  the 
operation  of  these  zones  for  our  final 
determination. 


A.  Foreign  Currency  Retention  Scheme         Suspension  of  Liquidation 


Petitioners  allege  that  the  producers 
and  exporters  of  the  products  under 
investigation  benefit  from  a  so-called 
export  deduction  program,  under  which 
export-oriented  industries  are  allowed 
to  use  a  part  of  their  export  proceeds  for 
the  repayment  of  loans  obtained  for 
imports  of  machinery,  raw  materials, 
and  other  requirements.  They  state  that 
normally  fornign  currency  must  be 
surrendered  to  an  authorized  agent  of 
the  Central  Bank,  and  that  no  foreign 
currency  or  foreign  exchange  may  leave 
the  Philippines  without  approval  of  the 
Central  Bank.  The  responses  of  the 
individual  companies  state  that  some  of 
the  producers  of  the  products  under 
investigation  were  able  to  obtain  foreign 
currency.  We  will  investigate  further  to 
determine  whether  there  was  any 
preference  in  their  ability  to  obtain  such 
currency. 

B.  Preferential  Access  to  Foreign 
Exchange 

Petitioners  allege  that  exporters  of  the 
products  under  investigation  are  given 
priority  access  to  foreign  exchange  for 
financing  imports.  In  addition, 
petitioners  allege  that  exporters  of  the 
products  under  investigation  have 
preferential  access  to  foreign  exchange 
under  a  program  run  by  the  Philippine 
International  Trading  Corporation.  The 
responses  of  the  individual  companies 
state  that  some  of  the  producers  of  the 
products  under  investigation  were  able 
to  obtain  foreign  currency.  We  will 
investigate  further  to  determine  whether 
there  as  any  preference  in  their  ability 
to  obtain  such  currency. 


In  accordance  with  section  703(d)  of 
the  Act  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  certain  textile  mill 
products  and  apparel  from  the 
Phillipines  which  are  entered  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  and  to  require  an  ad  valorem 
cash  deposit  or  bond  for  each  such  entry 
of  this  merchandise  as  follows: 


Product 


Textiles .. 
Apparel .. 


Ad 
vakxem 
rale 
(per- 
cent) 

1.49 
133 


The  following  will  remain  in  effect 
until  further  notice. 

Veriflcation 

In  accordance  with  section  776(a)  of 
the  Act  we  will  verify  the  data  used  in 
making  our  final  determination.  As 
previously  stated,  we  will  not  accept 
any  statement  in  the  response  that 
cannot  be  verified  in  our  final 
determination. 

Public  Comment 

In  accordance  with  section  355.35  of 
our  regulations  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
these  preliminary  determinations  at 
10:00  a.m.  on  February  18. 1985,  at  the 
U.S.  Department  of  Commerce.  Room 
3708, 14th  Street  and  Constitution 
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Avenue  NW..  Washington,  DC  20230. 
Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Deputy  Assistanct  Secretary  for  Import 
Administration.  Room  B-099,  at  the 
above  address  within  10  days  of  the 
publication  of  this  notice. 

Requests  should  contain:  (1)  the 
party's  name,  address,  and  telephone 


number:  (2)  the  number  of  participants: 
(3)  the  reason  for  attending:  and  (4)  a  list 
of  the  issues  to  be  discussed.  In 
addition,  pre-hearing  briefs  in  a  least  10 
copies  must  be  submitted  to  the  Deputy 
assistant  Secretary  by  February  11, 1985. 
Oral  presentations  will  be  limited  to 
issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 


with  19  CFR  355.34.  within  30  days  of  the 
publication  of  ths  notice,  at  the  above 
address  and  in  at  least  10  copies. 

This  notice  is  published  pursuant  to 
section  703(f)  of  the  Act  (19  U.S.C. 
1671b(f)). 
Alan  F.  Holmer, 

Deputy  Assistant  Secretary  for  Import 
Administration. 


A.  TEXTILE  MILL  PRODUCTS 


UMI 


Yarns 
303.1000  3032040  307.6610  307.6820  307.6830  310.5049 


Cordage 
315.3500  315.4500  316.3000  316.5800  319.0300  319.0500 


Fabrics 
-..328.1004  328.4092  335.7500 


•    Special  Constructional  Fabrics 
347.6040  348.0080  348.0095  348.0575  349.1060  351.0500 
351.3000  351.4010  351.4610  351.4660  351.8060  352.8060 
353.5052  355.2500  355.4530  357.1500  357.7060  357.8060 
358.0210  

Textile  Furnishings 

360.1515  3601520  360.4225  360.4825  360.7000  360.7800 

360.7900  360.8300  361.4500  361.4800  361.5420  361.5426 

361.5620  361.5660  363.0120  363.0200  363.0515  363.0525 

363.2562  363.2564  363.2575  363.2580  363.3020  363.5115 

3638512  363.8555  365.5060  365.7825  365.7855  365.7865 

365.8100  365.8300  365.8640  365.8660  365.8670  365.8680 

366.1540  366.1840  366.1855  366.4600  366.4700  366.4820 

366.4840  366.5100  366.5400  366.5740  366.7200  366.7700 

366.7925  366.7930  367.5500  367.6025  367.6040  367.6080 

387.6500  727.8200 ^ 

Miscellaneous 

385.5000  385.6120  385.6140  385.6300  385.6040  386.0430 
386.2000  386.5045  387.3700  3893000  389.4000  389.5000 
389.6265  389.7000 


B.  APPAREL 

Wearing  Apparel 

370.0800 

370.1200 

370.1600 

370.8420 

372.1010 

372.1020 

372.1030 

372.1036 

372.1040 

372.1060 

372.1540 

372.1560 

372.3500 

372.6020 

372.7000 

372.7520 

372.7540 

373.2200 

374.1000 

374.2500 

374.3530 

374.3550 

374.4000 

374.6020 

376.1600 

376.2425 

376.2430 

376.2470 

376.2825 

376.2830 

376.2846 

376.2886 

376.5408 

376.5609 

376.5612 

376.5618 

378.0545 

378.0550 

378.0553 

378.0560 

378.0571 

378.0576 

3781035 

378.1535 

378.1540 

378.6030 

378.6530 

379.0215 

379.0220 

379.0230 

379.0240 

379.0490 

379.0605 

379.0615 

379.0620 

379.0640 

379.0645 

379.0840 

379.2020 

379.2320 

379.2360 

379.2610 

379.2630 

379.2830 

379.2840 

379.3120 

379.3130 

379.3140 

379.3180 

379J334 

379.3336 

379.3540 

379.3905 

379.3915 

379.3925 

379.3930 

379.4020 

379.4030 

379.4040 

379.4050 

379.4060 

379.4140 

379.4330 

379.4615 

379.4620 

379,4640 

379.4650 

379.4660 

379.4670 

379.5220 

379.5520 

379.5530 

379.5535 

379.5540 

379.5545 

379.5550 

379  5560 

379.5565 

379.5700 

379.5800 

379.6210 

379.6215 

379.6220 

379.6230 

379.6240 

379.62.50 

379.6260 

379.6270 

379.6280 

379.6430 

379.6470 

379.7250 

379.7530 

379.7610 

379.7620 

379.7630 

379.7650 

379.8311 

379.8318 

379.8355 

379.8360 

379.8420 

379.&906 

379.8911 

379.8915 

379.8930 

379.8935 

379.8940 

379.9010 

379.9020 

379.9030 

379.9035 

379.9040 

379.9100 

379.9510 

379.9525 

379.9530 

379.9535 

379.9540 

379.9550 

379.9555 

379.9565 

379.9575 

379.9580 

379.9585 

379.96,50 

383.0005 

383.0010 

383.0015 

383.0020 

383.0205 

383.0206 

383.0210 

383.0211 

383.0215 

383.0218 
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383.0221 

383.0306 

383.0355 

383.0610 

383.0632 

383.0830 

383.0856 

383.1808 

383.1910 

383.2005 

383.2035 

383.2060 

383.2230 

383.2315 

383.2350 

383.2365 

383.2708 

333.2750 

383.3020 

383.3080 

383.3420 

383.3452 

383.4200 

383.4709 

383.4747 

383.4763 

383.4823 

383.5040 

383.5053 

383.5080 

383.5304 

383.5825 

383.7205 

383.7560 

383.8003 

383.8047 

383.81  IS 

383.8160 

383.8630 

383.8663 

383.9020 

383.9050 

383.920S 

383.9235 

383.9273 


383.0225 
383.0320 
383.0390 
383.0011 
383.0805 
383.0835 
383.0859 
383.1820 
383.1920 
383.2013 
383.2040 
'383.2205 
383.2240 
383.2320 
383.2351 
383.2550 
383.2709 
383.2820 
383.3030 
383.3085 
383.3430 
383.3460 
383.4300 
383.4711 
383.4749 
383.4765 
383.4825 
383.5045 
383.5062 
383.5082 
383.5316 
383.5845 
383.7210 
383.7864 
383.8004 
383.8070 
383.8116 
383.8300 
383.8635 
383.8665 
383.9025 
383.9051 
383.9210 
383.9240 
383.9276 


383.0233 

383.0330 

383.0505 

383.0615 

383.0610 

383.0838 

383.0860 

383.1841 

383.1925 

383.2014 

383.2050 

383.2210 

383.2245 

383.2325 

383.2352 

383.2580 

383.2720 

363.2830 

383.3040 

383.3090 

383.3435 

383.3465 

383.4702 

383.4715 

383.4753 

383.4816 

383.5030 

383.5047 

383.5063 

383.5086 

383.5332 

333.6330 

383.7510 

383.7868 

383.8005 

383.8073 

383.8117 

383.8605 

383.8645 

383.8669 

383.9030 

383.9060 

383.9211 

383.9245 

383.9290 


383.0250 

383.0335 

383.0506 

383.0616 

383.0815 

383.0841 

383.1802 

383.1842 

383.1930 

383.2016 

383.2052 

383.2215 

383.2250 

383.2330 

383.2354 

383.2590 

383.2725 

383.2835 

383.3050 

383.3200 

383.3445 

383.3466 

383.4704 

383.4720 

383.4755 

383.4818 

383.5036 

383.5049 

383.5072 

383.5088 

383.5372 

3b3.C340 

383.7520 

383.7878 

383.8043 

383.8108 

383.8135 

383.8620 

383.8650 

383.8670 

383.9035 

383.9065 

383.9215 

383.9246 

383.9291 


383.0265 

383.0340 

383.0520 

383.0620 

383.0820 

383^)844 

383.1803 

383.1857 

383.1935 

383.2020 

383.2054 

383.2220 

383.2305 

383.2335 

383.2356 

383.2706 

383.2730 

383.2910 

383.3060 

383.3405 

383.3448 

383.3600 

383.4705 

383.4721 

383.4759 

383.4820 

383.5038 

383.5050 

383.5073 

383.5090 

383.5392 

383.6371 

383.7540 

383.7882 

383.8044 

383.8110 

383.8140 

383.8621 

383.8660 

383.9010 

383.9040 

383.9070 

383.9225 

383.9265 

383.9525 


383.0305 

383.0350 

383.0570 

383.0630 

383.0825 

383.0855 

383.1807 

383.1860 

383.1940 

383.2025 

383.2058 

383.2225 

383.2310 

383.2340 

383.2360 

383.2707 

383.2731 

383.3010 

383.3065 

383.3415 

383.3450 

383.4015 

383.4707 

383.4730 

383.4761 

383.4821 

383.5039 

383.5052 

383.5075 

383.5295 

383.5395 

383.6395 

383.7550 

383.8002 

383.8045 

383.8114 

383.8146 

383.8622 

383.8661 

383.9015 

383.9041 

383.9071 

383.9230 

383.9270 


Headivear 
702.5600  703.0500  703.1000  703.1600 


Gloves 

704.1020  704.2000  704.2500  704.3220  704.3240  704.4010 
704.4504  704.4506  704.4508  704.5015  704.6500  704.8520 
704.8550  *704.9000    705.8520 


Luggage  and  Handbags 


706.3200    706.3400    706.3640 
706.410*    706.4121    706.4140 

|FR  Doc.  85-757  Filed  1-10-85;  8:45  am| 
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706.3680 
706.4150 


706.3840    706.3850 


I C- 122-4041 

Live  Swine  and  Fresh,  Chilled  and 
Frozen  Pork  Products  From  Canada: 
Postponement  of  Preliminary 
Countervailing  Duty  Determination 

I 

agency:  Import  Adminislrafion, 
International  Trade  Ac^inistration, 
Commerce. 


action:  Postponement  of  preliminary 
countervailing  duty  determination. 

summary:  The  Department  of 
Commerce  is  postponing  its  preliminary 
determination  in  the  countervailing  duty 
investigation  of  live  swine  and  fresh, 
chilled  and  frozen  pork  products  from 
Canada.  We  intend  to  issue  this 
determination  not  later  than  April  1, 
-1985. 


EFFECTIVE  DATE:  January  11, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Taverman,  Office  of 
Investigations,  Import  Adminisfration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230:  telephone:  (202) 
377-0161. 

SUPPLEMENTARY  INFORMATION:  On 
November  23, 1984,  the  Department 
initiated  a  countervailing  duty 
investigation  on  live  swine  and  fresh, 
chilled  and  frozen  pork  products  from 
Canada.  The  notice  stated  that  we 
would  issue  our  preliminary 
determination  on  or  before  January  26. 
1985  (49  PR  47079). 

As  detailed  in  the  notice  of  initiation, 
petitioner  alleged  that  the  producers  and 
exporters  in  Canada  of  live  swine  and 
fresh,  chilled  and  frozen  pork  products 
benefit  from  numerous  programs 
conferred  on  the  federal  level  and  by 
each  of  nine  Canadian  provincial 
governments.  The  alleged  subsidy 
practices  are  numerous  and  raise 
complex  issues.  Some  of  these  programs 
may  entail  analyzing  tens  of  thousands 
of  transactions.  The  number  of 
producers  whose  activities  must  be 
investigated  is  exceptionally  large,  it  is 
estimated  that  there  are  over  fifty 
thousand  Canadian  producers  of  live 
swine.  In  addition,  the  question  of 
petitioner's  standing  to  bring  this  case 
with  respect  to  fresh,  chilled  and  frozen 
pork  products  presents  a  novel  issue. 
We  have  determined  that  the 
government  of  Canada  and  the  other 
parties  concerned  are  cooperating  and 
that  additional  time  is  necessary  to 
make  the  preliminary  countervailing 
duty  determination. 

For  these  reasons,  we  determine  that 
this  investigation  is  extraordinarily 
complicated  in  accordance  with  section 
703(c)(l)(B)(i)  of  the  Act,  and  that 
additional  time  is  necessary  to  make 
this  preliminary  determination  in 
accordance  with  section  703(c)[l)(B)(ii) 
of  the  Act.  We  intend  to  issue  the 
preliminary  determination  not  later  then 
April  1. 1985. 

This  notice  is  published  pursuant  to 
section  703(c)(2)  of  the  Act. 

Dated:  January  4,  1985. 
Alan  F.  Holmer, 

Deputy  Assistant  Secretary  for  Import 
Administration. 
|FR  Doc.  85-931  Filed  1-10-85;  8:45  am| 
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IA-S83-403I 

Certain  Welded  Carbon  Steel 
Rectangular  Pipes  and  Tubes  From 
Taiwan;  Initiation  of  Antidumping  Duty 
investigation 

agency:  International  Trade 
Adminislration.  Import  Administration. 
Commerce. 
action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  duly 
investigation  lo  determine  whether 
certain  welded  carbon  steel  rectangular 
pipes  and  tubes  from  Taiwan  are  being, 
or  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value.  Critical 
circumstances  have  been  alleged.  We 
are  notifying  the  United  States 
International  Trade  Commission  (ITC) 
of  this  action  so  that  it  may  determine 
w  hether  imports  of  this  product  are 
causing  material  injury,  or  threaten 
material  injury,  to  a  United  States 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
February  1. 1985.  and  the  Department  of 
Commerce  will  make  its  preliminary 
determination  on  or  before  May  27. 1985. 
EFFECTIVE  DATE:  January  11. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L  Sackett,  Office  of 
Investigations.  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14lh  Street 
and  Constitution  Avenue  NW. 
Washington.  D.C.  20230:  telephone:  (202) 
377-3798. 

SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  December  18.  1984.  we  received  a 
prtition  in  proper  form  filed  by  the 
Mechanical  Tubing  Subcommittee  of  the 
Committee  on  Pipe  and  Tube  Imports. 
Ihis  subcommittee  is  comprised  of 
domestic  producers  of  welded  carbon 
steel  rectangular  pipes  and  tubes,  who 
represent  approximately  75  percent  of 
the  domestic  production  of  the  subject 
merchandise.  In  compliance  with  the 
filing  requirements  of  §  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36). 
the  petition  alleged  that  imports  of  the 
subject  merchandise  from  Taiwan  are 
bemg,  or  are  likely  to  be.  sold  in  the 
United  Slates  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act), 
and  that  these  imports  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry. 
Critical  circumstances  have  also  been 
alleged  under  section  733(e)  of  the  Tariff 


Act  of  1930,  as  amended  (19  U.S.C. 
1673b(e))  (the  Act). 

The  petitioner  based  the  United  States 
price  on  the  average  unit  value  of  U.S'. 
imports  of  carbon  steel  pipes  and  tubes 
from  Taiwan  as  reported  by  the  U.S. 
Department  of  Commerce,  Bureau  of 
Census.  IM  145X. 

The  petitioner  based  foreign  market 
value  on  the  average  home  market  price 
for  carbon  steel  pipes  and  tubes  in 
Taiwan.  Petitioner  used  information 
obtained  from  the  American  Institute  in 
Taiwan  for  1982  prices,  and  updated 
these  prices  according  to  official  Taiwan 
commodity  price  indices  for  1984.  a 
representative  year. 

By  comparing  the  prices  calculated 
using  the  information  obtained  from 
these  sources,  the  petitioner  alleged  a 
dumping  margin  of  58.6  percent. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on  certain 
welded  carbon  steel  rectangular  pipes 
and  tubes  and  have  found  that  it  meets 
the  requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act,  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  certain  welded 
carbon  steel  rectangular  pipes  and  lubes 
from  Taiwan  are  being,  or  are  likely  to 
be.  sold  in  the  United  States  at  less  than 
fair  value.  If  our  investigation  proceeds 
normally  we  will  make  our  preliminary 
determination  by  May  27. 1985. 

Scope  of  Investigation 

The  products  under  investigation  are 
rectangular  (including  square)  welded 
carbon  steel  pipes  and  tubes  having  a 
wall  thickness  of  less  than  0.156  inch,  as 
currently  classified  in  the  Tariff 
Scfiedu/ps  of  the  United  States. 
Annotated  [TSIJSA].  under  item 
610.4928. 

Notincation  of  the  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 


order,  without  the  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration. 

Preliminary  Determination  by  the  ITC 

Ihe  ITC  will  determine  by  February  1, 
1985.  whether  there  is  a  reasonable 
indication  that  imports  of  certain 
welded  carbon  steel  rectangular  pipes 
and  tubes  from  Taiwan  are  causing 
material  injury,  or  threaten  material 
injury,  lo  a  United  Stales  industry.  If  the 
ITC  determination  is  negative  the 
investigation  will  terminate;  otherw  ise, 
it  will  proceed  according  to  the  statutory 
procedures. 
Alan  F.  Holmer. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

January  7. 1985. 

|FR  Doc.  85-932  filed  1-10-85:  8:45  am) 
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access  to  all  privileged  and  confidenti; 
info.-mation  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 


IA-307-401] 

Certain  Circular  Welded  Pipes  and 
Tubes  of  Carbon  Steel  From 
Venezuela;  Initiation  of  Antidumping 
Duty  Investigations 

agency:  International  Trade 
Administration,  Import  Administration. 
Commerce. 

ACTION:  Notice. 

SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  antidumping  duly 
investigations  lo  determine  whether 
certain  circular  welded  pipes  and  lubes 
of  carbon  steel  from  Venezuela  are 
being,  or  are  likely  to  be.  sold  in  the 
United  Stales  at  less  than  fair  value.  We 
are  notifying  the  United  Stales 
International  Trade  Commission  (ITC) 
of  this  action  so  that  it  may  determine 
whether  imports  of  these  products  are 
causing  material  injury,  or  threaten 
material  injury,  to  a  United  States 
industry.  If  these  investigations  proceed 
normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
February  1, 1985,  and  we  will  make  ours 
on  or  before  May  28,  1985. 

EFFECTIVE  DATE:  January  11, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  G.  Shimabukuro.  Office  of 
Investigations.  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  D.C.  20230:  telephone:  (202) 
377-5332. 
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SUPPLEMENTARY  INFORMATION:  . 

The  Petition 

On  December  18. 1984.  we  received  a 
petition  in  proper  form  filed  by  the 
Subcommittee  of  the  Committee  on  Pipe 
&  Tube  Imports  (CPTI)  who  produce 
standard  pipe  (defined  in  "Scope  of 
Investigation")  and  its  member 
companies,  and  the  Subcommittee  of 
CPTI  who  produce  API  line  pipe 
(defined  in  "Scope  of  Investigation") 
and  its  member  compHnies.  In 
compliance  with  the  filing  requirements 
of  section  353.36  of  the  Commerce 
Regulations  (19  CFR  353.36).  the  petition 
alleged  that  imports  of  the  subject 
merchandise  from  VMiezuela  are  being, 
or  are  likely  to  be.  sokl  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  and  that 
these  imports  are  causing  material 
injury,  or  threaten  material  injury,  to  a 
United  States  industry. 

The  petitioner  based  by  the  Bureau  of 
Census,  Department  of  Commerce,  for 
the  month  of  October.  1984  (IM  145X). 

The  petitioner  based  foreign  market 
values  on  home  market  price  list  prices 
of  the  two  named  foreign  manufacturers. 
The  price  lists  were  in  effect  on  October 
1. 1984. 

By  comparing  the  values  calculated  by 
the  foregoing  methods  the  petitioner 
alleged  dumping  margins  asfollows: 


API  Ine  pHM  up  10  4'i  nches  in  outside  (tametar 
API  line  pipe  up  to  16  indies  m  outside  diameler . . 
Slandatd  p*>e.. > 


Percent 

655 
77.2 
227 


Initiation  of  Investigations 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on  certain 
circular  welded  pipes  and  tubes  of 
carlion  steel  from  Venezuela  and  have 
found  that  it  meets  the  requirements  of 
section  732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act, 
we  are  initiating  antidumping  duty 
investigations  to  determine  whether 
certain  circular  welded  pipes  and  tubes 
of  carbon  steel  from  Venezuela  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value.  If 
our  investigations  proceed  normally  we 
will  make  our  preliminary 
determinations  by  May  28. 1985. 

Scope  of  Investigations 

The  products  under  investigations  are: 


(1)  Small  diameter  circular  welded 
carbon  steel  pipes  and  tubes,  with  an 
outside  diameter  of  .375  inch  or  more  but 
not  over  16  inches,  of  any  wall 
thickness,  currently  classifiable  in  the 
Tariff  Schedules  of  the  United  States. 
Annotated  (TSUSA).  under  items 
610.3231,  610.3234,  610.3241,  610.3242. 
610.3243.  610.3252,  610.3254,  610.3256. 
610.3258,  and  610.4925. 

(2)  Small  diameter  circular  welded 
carbon  steel  line  pipe  with  an  outside 
diameter  of  .375  inch  or  more  but  not 
over  16  inches,  and  with  a  wall 
thickness  of  not  less  than  .065  inch, 
currently  classifiable  in  the  Tariff 
Schedules  of  the  United  States, 
Annotated  (TSUSA),  under  items 
610.3208  and  610.3209.  These  products 
are  produced  to  various  API 
specifications  for  line  pipe,  most  notably 
API-5L  or  API-5LX. 

NotiHcation  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determinations  by  ITC 

The  ITC  will  determine  by  February  1; 
1985.  whether  there  is  a  reasonable 
indication  that  imports  of  certain 
welded  pipes  and  tubes  of  carbon  steel 
from  Venezuela  are  causing  material 
injury,  or  threaten  material  injury,  to  a 
United  States  industry.  If  its 
determinations  are  negative  the 
investigations  will  terminate:  otherwise, 
it  will  proceed  according  to  the  statutory 
procedures. 
Alan  F.  Holmer, 

Dnputy  Assistant  Secretary,  for  Import 
Administration. 

|FR  Doc.  85-933  Filed  1-10-85;  8:45  am] 
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Minority  Business  Development 
Agency 

Minority  Business  Development 
Program;  Request  for  Applications 

agency:  Minority  Business 
Development  Agency,  Commerce. 


action:  Correction. 


summary:  The  following  amendment  is 
made  to  the  notice  that  appeared  in 
Volume  50  of  the  Federal  Register, 
lanuary  3. 1985  issue: 

On  page  320.  middle  column.  14lh  line 
of  summary,  after  the  sentence  "The 
MBDC  will  operate  in  the  Williamsburg. 
Brooklyn.  New  York  Metropolitan 
Statistical  Area  (MSA)"  please  add  the 
following  sentence:  "This  project  should 
focus  on  assisting  the  minority  business 
community  in  general  and  specifically 
the  Hassidic  community  of 
Williamsburg." 
Gina  A.  Sanchez, 

Regional  Director,  New  York  Regional  Office. 

January  3. 1985. 
|I"R  Doc.  85-819  Filed  1-10-83:  8:45  am| 
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National  Technical  Information 
Service 

Intent  to  Grant  Exclusive  Patent 
License;  W.M.  Barr  and  Co. 

The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  W.M.  Barr  & 
Company,  having  an  office  in  Memphis, 
Tennessee,  an  exclusive  right  to  practice 
the  invention  embodied  in  U.S.  Patent 
Application  Serial  Number  555,749. 
"Multi-Phase  Agriculture  Herbicide 
Granule  Method."  The  patent  rights  in 
this  invention  have  been  assigned  to  the 
United  States  of  America,  represented 
by  the  Secretary  of  Commerce. 

The  proposed  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  41  CFR  101^.1.  The  proposed 
license  may  be  granted  unless,  within 
sixty  days  from  the  date  of  this 
published  Notice,  NTIS  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the 
proposed  license  would  not  serve  the 
public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  the  Office 
of  Federal  Patent  Licensing.  NTIS.  Box 
1423.  Springfield.  VA  22151. 
Douglas  |.  Campion, 
Office  of  Federal  Patent  Licensing.  U.S. 
Department  of  Commerce.  National  Technical 
Information  Senice. 
[FR  Doc.  85-917  Filed  1-10-85;  8:45  dm) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishing  Import  Restraint  Limits 
for  Certain  Cotton,  Wool,  and  Man- 
Made  Fiber  Textile  Products  From 
Taiwan  Effective  on  January  1, 1985 

Correction 

In  FR  Doc.  84-33675.  begining  on  page 
50233,  in  the  issue  of  Thursday. 
December  27. 1984,  made  the  following 
corrections: 

1.  On  page  50233.  in  the  third  column, 
in  the  table,  in  the  entry  for  "'448", 
"11.782  dozen."  should  read  "11,792 
dozen." 

.2.  Also  on  page  50233.  in  the  third 
column,  in  the  paragraph  under  the 
table,  in  the  third  line.  "670  pt."  should 
read  "670  pt.»". 

3.  On  page  50234.  in  the  first  column, 
in  the  fourth  line  from  the  top.  "679  pt." 
should  read  "670  pt.^ ". 

4.  Also  on  page  50234.  in  the  first 
column,  in  the  first  complete  paragraph, 
in  the  first  line.  "In  1985"  should  read 
"The  1985". 

BILLIMG  COOC  1S0S-«V41 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

junuiiry  4.  1985. 

The  USAF  Scientific  Adv  isory  Board 
Ad  Hoc  Committee  on  Terminal 
Guidance  Technology  Options  will  meet 
at  the  Naval  Weapons  Center.  China 
Lake.  CA  on  February  4  (8:00  a.m.-S.OO 
p.m.)  and  February  5  (8:00  a.m.-5:00  p.m.) 
1985  to  receive  briefings  on  and  to 
discuss  current  and  planned  weapon 
terminal  guidance  technology  programs. 

This  meeting  will  involve  classified 
defense  matters  listed  in  section  552b(c) 
of  Title  5,  United  Stales  Code, 
specifically  subparagraph  (1)  thereof, 
and  accordingly  will  be  closed  to  the 
public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697^648. 
Norita  C.  Korilko. 

Air  Force  Federal  Register  Liaison  Officer 

|FR  Doc.  85-915  Filed  1-10-85;  8:45  am| 
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DEPARTMENT  OF  EDUCATION 

Assessment  Policy  Committee, 
National  Assessment  of  Educational 
Progress  (NAEP);  Meeting 

agency:  Department  of  Education. 

action:  Notice  of  meeting. 

summary:  The  Secretary  of  Education 
has  scheduled  a  meeting  of  the 
Assessment  Policy  Committee  of  the 
National  Assessment  of  Educational 
Progress  (NAEP).  The  purpose  of  the 
meeting  is  to  provide  guidance  and 
direction  to  the  National  Institute  of 
Education  supported  NAEP  project.  The 
entire  meeting  will  be  open  to  the  public. 

DATE:  January  25. 1985.  8:30  a.m.  to  5:00 
p.m. 

Location:  Camelhead  Hotel.  1515 
North  44th  Street.  Phoenix.  Arizona 
85008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Paul  Barton.  Liaison-APC.  National 
Assessment  of  Educational  Progress.  CN 
6710.  Princeton,  NJ  08541-6710, 
telephone:  (800)  223-0267. 

SUPPLEMENTARY  INFORMATION:  One  of 

the  primary  purposes  of  NAEP  is  to 
assess  the  performance  of  children  and 
young  adults  in  the  basic  skills  of 
reading,  mathematics,  and 
communication.  The  Assessment  Policy 
Committee  (APC)  is  established  by 
section  405(k)(2)(A)  of  the  General 
Education  Provisions  Act,  20  U.S.C. 
1221e.  The  committee  is  responsible  for 
the  design  of  NAEP  which  includes  the 
selection  of  learning  areas  to  be 
assessed,  the  development  and  selection 
of  goal  statements  and  assessment 
items,  and  the  methodology,  form,  and 
content  of  the  reporting.  The  committee 
is  also  responsible  for  the  dissemination 
of  results,  and  the  implementation  of 
studies  to  evaluate  and  improve  the 
form  and  utilization  of  the  program. 

The  Agenda  for  the  meeting 
includes — 

•  Planning  for  the  future  of  NAEP, 

•  Review  of  process  for  setting 
objectives  and  exercises; 

•  Relationship  with  commercial 
publishers;  and 

•  Proposals  for  news  projects. 

In  order  to  assure  adequate  seating 
arrangements  and  to  obtain  an  advance 
copy  of  the  final  agenda,  individuals 
may  contact  Mr.  Paul  Barton  at  the 
address  cited  above. 
(Cdloiog  of  Federal  Domestic  Assistance 
Number  84.117,  Educational  Research  and 
Development) 


Dated:  January  8. 1985. 
Donald  J.  Senese, 

AssislanI  Secretary  for  Educational  llcsearch 

and  Iniprovenwnt. 

|FR  Doc.  85-880  Filed  1-10-85:  8:45  am| 
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DEPARTMENT  OF  ENERGY 

Office  of  Civilian  Radioactive  Waste 
Management 

Radioactive  Waste  Management 
System  Preliminary  Draft  Project 
Decision  Schedule 

AGENCY:  Office  of  Civilian  Radioactive 
Waste  Management.  DOE. 

ACTION:  Notice  of  Issuance  of  the 
Radioactive  Waste  Management  System 
Preliminary  Draft  Project  Decision 
Schedule  for  Federal  Agency  Comment. 

summary:  Section  114(e)  of  the  Nuclear 
Waste  Policy  Act  (NWPA)  of  1982  (Pub. 
L.  97-425).  requires  the  Department  of 
Energy,  in  cooperation  with  all  affected 
Federal  agencies,  to  issue  a  Project 
Decision  Schedule  that  identifies  the  key 
activities,  decision  points,  and  deadlines 
for  Federal  agency  action  that  are 
integral  to  the  initiation  of  operation  by 
1998  of  a  Radioactive  Waste 
Management  System.  A  preliminary 
draft  Project  Decision  Schedule  is  being 
issued  at  this  time  to  seek  comments 
from  Federal  agencies  regarding  the 
completeness,  accuracy,  and  clarity  of 
the  Agency  actions  identified  therein. 
The  sequence  of  deadlines,  with  specific 
dates  for  Federal  agencies  to  take 
action,  will  be  issued  for  review  after 
the  Office  of  Civilian  Radioactive  Waste 
Management  issues  the  final  Mission 
Plan  required  by  Section  301  of  the 
NWPA. 

Copies  of  the  document  may  be 
obtained  by  telephoning  (202)  252-5508 
and/or  by  direct  pickup  from  or  writing 
to  the  Office  of  Public  Affairs,  U.S. 
Department  of  Energy,  Room  lE-218, 
1000  Independence  Avenue,  SW. 
Washington,  D.C.  20585.  Federal  agency 
comments  are  requested  by  February  22. 
1985. 

Issued  in  Washington.  D.C.  January  4. 
1985. 

Ben  C.  Rusche. 

Director.  Office  of  Civilian  Radioactive 
Waste  Management. 

|FR  Doc.  85-906  Filed  1-10-8::  8:45  am| 
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Economic  Regulatory  Administration 
I  ERA  Docket  No.  82-11-NGI 

Northern  Natural  Gas  Co.;  Supplement 
to  Application  To  Amend  Current 
Natural  Gas  Import  Authorization  and 
To  Extend  the  Term  of  the 
Authorization 

agency:  Economic  Regulatory 
Administration,  DOE. 
ACTION:  Notice  of  supplement  to 
upplicution  to  amend  current  Natural 
Gas  Import  Authorization  and  to  extend 
the  term  of  the  Authorization. 

summary:  On  December  24, 1984, 
Northern  Natural  Gas  Company 
(Northern),  Division  of  InterNorth  Inc., 
filed  with  the  Economic  Regulatory 
Administration  (ERA)  a  request  for  an 
interim  amendment  to  its  import 
authorization  in  ERA  Docket  No.  82-il- 
NG,  permitting  it  immediately  to 
commence  importing  up  to  200,000  Mcf 
of  natural  gas  per  day  until  the  ERA 
issues  a  final  decision  on  the 
supplement  to  its  application  filed  on 
December  10, 1984  (49  FR  49709, 
December  21, 1984).  Northern  stated  that 
interim  emergency  authorization  of 
these  increased  volumes  would  allow 
the  company  to  minimize  its  take-and- 
pay  and  take-or-pay  exposure  with  its 
Canadian  gas  suppliers,  and  to  reduce 
the  chances  of  a  related,  possible 
shutdown  of  its  domestic  gas  production 
fields  in  the  summer,  thereby  avoiding 
the  negative  impacts  of  these  situations 
on  the  cost  of  its  gas  supplies  in  1985. 

On  December  28, 1984,  the  ERA,  in  a 
letter  to  Northern,  clarified  the  terms  of 
Northern's  current  import  authorization 
by  notifying  the  company  that  there  was 
no  need  for  the  request  of  an  emergency 
interim  amendment  filed  on  December 
24, 1984,  inasmuch  as  the  firm  currently 
is  authorized  to  import  up  to  200.000  Mcf 
per  day  through  October  31, 1987  [see 
Ordering  Paragraph  A  of  Opinion  and 
Order  No.  19  issued  on  August  29, 1980. 
in  ERA  Docket  No.  79-24-NG.  1  ERA 
^  70,518,  and  the  related  order  issued  by 
the  Federal  Energy  Regulatory 
Commission  (FERC)  on  June  27, 1980,  in 
Docket  No.  CP80-22, 11  FERC  |  61,340). 

This  document  clarifies  and  amends 
the  Federal  Register  Notice  published  on 
December  21, 1984  (49  FR  49709).  In  view 
of  the  determination  that  Northern's 
current  authority  allows  the  import  of  up 
to  200,000  Mcf  per  day  through  October 
31, 1987,  expedited  treatment  of  the 
December  10, 1984,  application  is  no 
longer  considered  necessary:  therefore, 
the  public  comment  period  is  extended 
to  allow  for  a  full  30  days.  The  ERA  is 
amending  the  December  21, 1984,  notice 
to  substitute  January  21, 1985,  for 


January  12. 1985,  as  the  closing  date  for 
the  comment  and  intervention  period. 
FOR  FURTHER  INFORMATION  CONTACT: 
Olga  Ronkovich  (Natural  Gas  Division, 
Office  of  Fuels  Programs).  Economic 
Regulatory  Administration,  Forrestal 
Building,  Room  GA-033,  Washington, 
D.C.  20585  (202)  252-8116 
Diane  Stubbs  (Office  of  General 
Counsel,  Natural  Gas  and  Mineral 
Leasing),  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  6E-042, 1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585  (202)  252- 
6667. 

Issued  in  Washington.  D.C,  on  January  4, 
1985. 
James  W.  Workman, 

Director,  Office  of  Fuels  Programs,  Economic 

Rngulatory  Administration. 

|FR  Doc.  85-907  Filed  1-1&-B5;  8:45  amj 
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Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  CP85-148-000  et  al.] 

Northwest  Central  Pipeline  Corp.  et  al.; 
Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northwest  Central  Pipeline 
Corporation.  Docket  No.  CP85-14&-000; 
January  4, 1985. 

Take  notice  on  December  4, 1984, 
Northwest  Central  Pipeline  Corporation 
(Northwest  Central),  P.O.  Box  3288, 
Tulsa,  Oklahoma  74101,  filed  in  Docket 
No.  CP84-148-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas 
for  Union  Texas  Petroleum  Corporation 
(Union)  under  the  certificate  issued  in 
Docket  No.  CP82-479-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  Northwest  Central 
proposes  to  transport  up  to  3  billion  Btu 
of  natural  gas  per  day  on  an 
interruptible  basis  for  Union  for  low- 
priority  use  in  Union's  olefin  plant  in 
Iberville  Parish,  Louisiana.  Northwest 
Central  submits  that  its  limited-term  gas 
transportation  agreement  with  Union, 
dated  September  7, 1984,  shall  continue 
in  effect  (subject  to  termination  by 
either  party  upon  proper  notice)  for  a 
period  of  one  year,  including  a  provision 
for  mutually  extending  such  term  in 
accordance  with  applicable  Commission 
Regulations.  Northwest  Central  states 
that  Union  has  entered  into  a  gas 
purchase  contract  to  purchase  gas  from 


Union  Texas  Products  Corporation  to  be 
produced  from  wells  in  Grant  County, 
Oklahoma.  Northwest  Central  proposes 
to  receive  the  gas,  which  Union 
purchases,  into  Northwest  Central's 
pipeline  at  an  existing  point  of 
interconnection  for  transportation  and 
redelivery  to  ANR  Pipeline  Company 
(ANR),  for  Union's  account,  at  an 
existing  point  of  interconnection  in  Rice 
County,  Kansas.  It  is  stated  that  ANR 
would  transport  the  gas  through  its 
distribution  system  to  Acadian  Gas 
Pipeline  System,  which  would,  in  turn, 
redeliver  the  gas  to  Union  at  an  existing 
point  of  interconnection  in  Iberville 
Parish,  Louisiana. 

Northwest  Central  proposes  to  charge 
Union  in  accordance  with  the  then 
effective  rates  and  provisions,  excluding 
Gas  Research  Institute  and  added 
incentive  charge,  set  forth  from  time  to 
time  in  Northwest  Central's  F.E.R.C.  Gas 
Tariff,  Original  Volume  No.  2. 

Comment  date:  February  19, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Southern  Natural  Gas  Company, 
Docket  No.  CP85-164-000;  January  7, 
1985. 

Take  notice  that  on  December  10, 
1984,  Southern  Natural  Gas  Company 
(Southern),  First  National-Southern 
Natural  Building,  Birminghan,  Alabama 
35203,  filed  in  Docket  No.  CP85-164-000 
a  request  pursuant  to  §  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
abandon  service  to  the  Ensley  meter 
station,  a  delivery  point  for  direct  sales 
to  United  States  Steel  Corporation  (USS) 
and  to  abandon  the  facilities  necessary 
to  render  the  service  under  the 
abandonment  authorization  issued  in 
Docket  No.  CP82-406-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Southern  states  that  it  makes  sales  to 
USS  for  use  as  process  fuel  at  the  Ensley 
meter  station,  Jefferson  County, 
Alabama.  Southern  explains  that  USS 
has  retired  its  Ensley  plant  and  that  USS 
has  requested  Southern  to  remove  its 
facilities  from  the  plant  site.  Such 
facilities,  it  is  indicated,  include 
approximately  87  feet  of  tap  line  and 
related  appurtenant  facilities  known  as 
the  Ensley  meter  station  located  at  Mile 
Post  4.948  on  Southern's  loop  line  in 
Jefferson  County,  Alabama.  Southern 
proposes  to  abandon  the  subject 
facilities  and  the  related  direct  sales 
service  to  USS. 

Comment  date:  February  21. 1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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3.  Soulhem  Natural  Gas  Company. 
Docket  No.  CP85-1 28-000;  January  7. 
1985. 

Taite  notice  that  on  November  26. 
1984.  Southern  Natural  Gas  Company 
(Applicant).  P.O.  Box  23fi3.  Birmingham. 
Alabama  35202.  filed  in  Docket  No. 
CP85-128-000  an  application  pursuant  to 
section  7|c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  Applicant  to 
transport  natural  gas  on  behalf  of 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  transport  for 
Natural,  on  an  interruptible  basis,  up  to 
40  billion  Btu  of  gas  per  day.  or  such 
greater  quantity  as  Applicant  may 
accept  from  time  to  time,  pursuant  to  a 
transportation  agreement  dated 
December  22. 1982.  as  amended,  and 
letter  agreement  dated  |anuary  1. 1983. 
as  amended.  Applicant  states  that 
.Natural  is  purchasing  gas  from  Texoma 
Production  Company.  Anschutz 
Corporation  and  NICOR  Exploration 
Company  from  Main  Pass  Area  Blocks 
77. 148.  and  151.  offshore  Louisiana 
(Blocks77. 148.  andlSl). 

It  is  stated  that  Natural  would  deliver 
gas  purchased  from  Blocks  148  and  151 
to  Applicant  at  the  existing  subsea 
interconnection  between  Applicant  and 
Natural  On  Applicant's  18-inch  South 
pass  Block  60  Line  in  Block  151  (Texoma 
delivery  point).  It  is  further  stated  that 
Natural  would  deliver  gas  purchased 
from  Block  77  to  Applicant  at  an  existing 
interconnection  jointly  constructed  and 
owned  by  Natural  and  Applicant 
e.xtending  from  Block  77  and  Applicant's 
18-inch  South  Pass  Block  60  Line  in 
Block  151  (Gulf  Delivery  point). 
Applicant  states  that  the  daily  quantity 
delivered  and  accepted  at  the  points  of 
delivery  would  be  less  one  percent  as 
Natural's  share  of  gas  used  as 
compressor  fuel,  company-used  gas  and 
unaccounted-for  gas.  less  Natural's  pro 
rata  share  of  gas  lost  or  vented  during 
transportation  for  any  reason  except 
gross  negligence  on  Applicant's  part, 
and  less  any  shrinkage,  fuel  or  loss 
resulting  from  or  consumed  in  the 
processing  of  the  gas  transported  by 
Applicant  for  the  account  of  Natural  or 
its  producers. 

The  Applicant  further  states  that  it 
w  ould  effect  the  redelivery  of  gas  to 
.Natural  by  causing  Sea  Robin  Pipeline 
Company  (Sea  Robin)  to  deliver  gas  it 
currently  transports  for  Applicant  to 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  for  National's  account 
at  the  existing  interconnection  of  Sea 
Robin  and  Columbia  pipeline  facilities 


located  at  the  outlet  of  the  Sea  Robin 
Plant  located  in  Vermilion  Parish. 
Louisiana  (Columbia  redelivery  point), 
and  by  displacement  at  the  existing 
point  of  interconnection  between  the 
pipeline  and  measurement  facilities  of 
Natural  and  Applicant  near  the  outlet  of 
Texaco  Inc.'s  Henry  Plant  in  Vermilion 
Parish.  Louisiana  (Southern  redelivery 
point). 

Applicant  proposes  to  charge  Natural 
for  the  transportation  service  a  rate  of 
33.7  cents  for  each  million  Btu  of  gas 
delivered  by  Applicant  at  the  redelivery 
points. 

Comment  date:  January  25. 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Transcontinental  Gas  Pipe  Line 
Corporation.  Docket  No.  CP  85-170-000; 
January  7. 1985. 

Take  notice  that  on  December  13. 
1984.  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  P.O.  Box  1396. 
Houston.  Texas  77251.  filed  in  Docket 
No.  CP85-170-000  and  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  compression  facilities  in  the 
Greta  Field.  Refugio  County.  Texas,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

It  is  explained  that  Transco  and  Arco 
Oil  and  Gas  Company  (Arco).  the  Greta 
Field  operator,  entered  into  a 
compression  agreement,  dated  October 
21. 1964.  Pursuant  to  such  agreement, 
Transco  installed  one  1.000  hp  Clark 
compressor,  certificated  May  25. 1964,  in 
Docket  No.  CP64-205.  to  compress  gas 
from  the  Greta  Field  to  a  pressure 
sufficient  to  enter  Transco's  pipeline. 
Subsequently.  Transco  and  Arco 
entered  into  a  second  compression 
agreement,  dated  November  1. 1972. 
Pursuant  to  such  second  agreement. 
Transco  agreed  to  furnish  and  pay  for. 
and  Arco  agreed  to  install,  ten  smaller 
skid-mounted  compressors  (T-units) 
with  a  combined  791  hp.  certificated 
August  10. 1972.  in  Docket  No.  CP72-266. 
The  T-units  were  installed  to  compress 
the  gas  from  the  Greta  Field  wellhead 
pressure  to  an  intermediate  pressure  at 
which  point  the  Clark  unit  was  utilized 
to  compress  the  gas  from  such 
intermediate  pressure  to  Transco's 
pipeline  pressure. 

Transco  stales  that  both  of  the 
agreements  stipulate  that  Transco  may 
discontinue  the  operation  of  the 
compression  facilities  after  providing 
written  notice  to  Arco.  In  recent  years 
the  volume  of  gas  available  for  Transco 
to  purchase  is  said  to  have  been  greatly 
reduced  due  to  the  depletion  of  reserves 
in  the  field  and  the  use  by  the  operator 
of  a  substantial  amount  of  the  remaining 


production  for  gas  lift  operations.  Due  to 
this  reduction.  Transco  slates,  the 
operation  of  the  Clark  unit  is 
uneconomical.  In  addition,  it  is  asserted 
that  the  capacity  at  the  Clark  unit 
exceeds  the  quantity  of  gas  flowing  from 
the  Greta  Field  to  such  an  extent  that 
operation  of  the  unit  presents  a  safety 
hazard.  Transco  further  asserts  that,  in 
the  absence  of  the  Clark  unit,  the  T-units 
are  incapable  of  compressing  the  gas 
from  the  wellhead  pressure  to  Transco's 
pipeline  pressure.  As  a  result,  Transco 
notified  Arco  of  its  intention  to 
discontinue  the  operation  of  the 
compression  facilities  and  subsequently 
discontinued  such  operation. 

Comment  date:  January  25, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice 

5.  Columbia  Gas  Transmission 
Corporation,  Docket  No.  CP  85-184-000; 
January  7. 1985. 

Take  notice  that  on  December  17. 
1984.  Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue,  S.E..  Charleston. 
West  Virginia  25314,  filed  in  Docket  No. 
CP85-184-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  natural  gas  for  Johns-Manville  Sales 
Corporation  (Johns-Manville),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Columbia  proposes  to  transport 
certain  volumes  of  gas  on  an 
interruptible  basis  from  Johns- 
Manville's  wells  in  guernsey.  Noble  and 
Muskingum  Counties.  Ohio,  to 
Walerville  Gas  Company,  the  lor.al 
distribution  company  serving  Johns- 
Manville's  plant  in  Waterville.  Ohio,  for 
use  as  process  gas.  It  is  stated  that 
Columbia  has  been  purchasing  gas  from 
Johns-Manville  under  a  contract  which 
provides  that  Johns-Manville  may  elect 
to  retain  for  its  own  use  up  to  25  percent 
of  the  delivery  capacity.  It  is  further 
stated  that  Johns-Manville  has  elected 
to  retain  this  25  percent  of  fhr  contracl 
quantity  and  requested  that  Columbia 
transport  the  gas. 

It  is  stated  that  Columbia  would 
transport  the  gas  for  a  term  contiguous 
with  the  term  of  the  gas  purchase 
contract,  which  extends  to  October  23, 
1986,  with  extensions  thereafter. 
Columbia  states  that  it  would  charge  the 
current  rate  reflected  in  its  Rate 
Schedule  TS-1.  as  amended  from  time  to 
time,  for  the  transportation  service  ami 
would  retain  for  company-use  and 
unaccounted-for  gas  the  percentage 
currently  reflected  in  Rate  Schedule  TS- 
1.  Columbia  submits  that  no  new 


Federal  Register  /  Vol.  50.  No.  8  /  Friday.  January  11.  1985  /  Notices 


1619 


fucilitics  are  required  to  effect  the 
transportation  service. 

Comment  date:  January  25, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notide. 

6.  Trunkline  Gas  Company,  Docket 
No.  CP85-167-000;  January  7, 1985. 

Take  notice  that  on  December  12. 
1984,  Trunkline  Gas  Company 
(Applicant).  P.O.  Box  1642.  Houston. 
Texas  77001,  filed  in  Docket  No.  CP85- 
167-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  up  to  50,000  Mcf  of  natural  gas  per 
day  for  Louisiana  Industrial  Gas  Supply 
System  (LIGS),  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  implement  the 
terms  of  a  transportation  agreement 
between  Applicant  and  LIGS  dated  July 
12, 1984,  whereby  Applicant  has  agreed 
to  transport,  on  an  interraptible  basis, 
up  to  50,000  Mcf  per  day  of  natural  gas 
for  LIGS.  Applicant  proposes  a 
transportation  charge  of  3.79  cents  per 
Mcf.  Applicant  states  that  it  would 
receive  gas  for  LIGS'  account  at  a  point 
of  receipt  in  Cameron  Parish,  Louisiana, 
and  redeliver  it  at  a  point  of 
interconnection  with  LIGS  in  St.  Mary 
Parish,  Louisiana. 

Comment  date:  January  25, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  Panhandle  Eastern  Pipe  Line 
Company,  Docket  No.  CP84-758-001; 
January  7, 1985. 

Take  notice  that  on  December  13. 
1984,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle),  P.O.  Box  1642. 
Houston.  Texas  77001.  filed  Docket  No. 
CP84-758-001  an  amendment  to  its 
application  for  a  certificate  of  public 
convenience  and  necessity  filed  in 
Docket  No.  CP84-758-000  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  UGI  Corporation  (UGI).  all  as 
more  fully  set  forth  in  the  petition  to 
amend  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle's  application  in  Docket  No. 
CP84-758-000  requests  authorization  to 
implement  an  agreement  dated  June  30, 
1984,  between  Panhandle  and  UGI.  By 
the  instant  amendment  Panhandle  seeks 
authority  to  operate  the  points  of  receipt 
of  transportation  gas  in  Dewey  and 
Major  Counties,  Oklahoma.  It  is 
asserted  that  these  facilities  were 
constructed  as  non-jurisdictional 
facilities  pursuant  to  Part  284  of  the 
Commission's  Regulaliont.. 


Comment  date:  January  25, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
Section  157.205  of  the  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
lime  allowed  for  filing  a  protest.  If  a 
protest  if  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 


authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Kenneth  F.  Plumb, 

Socrotary 

|FR  Doc.  85-903  Filed  l-10-«5:  8:45  am) 

BILLING  CODE  6717-01-M 


IProject  No.  EL84-13-000,  et  al.l 

Hydroelectric  Applications 
(Commonwealth  Power  Co.,  Inc.,  et 
al.);  Applications  Filed  With  the 
Commission 

Take  notice  that  the  following 
hydroelectric  apphcations  have  been 
filed  with  the  Federal  Energy  Regulatory 
Commission  and  are  available  for  public 
inspection: 

1  a.  Type  of  AppHcation:  Declaration 
of  Intention. 

b.  Project  No:  EL84-13-000. 

c.  Date  Filed:  May  3, 1984  and 
supplemented  November  23, 1984. 

d.  Applicant:  Commonwealth  Power 
Company,  Inc. 

e.  Name  of  Project:  Hubbardston 
Hydro  Project.  /^ 

f.  Location:  On  Fish  Creek  near 
Hubbardston,  Ionia  County.  Michigan. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act,  16  U.S.C.  817(b). 

h.  Contact  Person:  Robert  Evans, 
Commonwealth  Power  Company.  Inc.. 
6215  W.  St.  Joseph  Highway,  Suite  213 
W.  Lansing,  Michigan  48917. 

i.  Comment  Date:  February  11, 1985. 

j.  Description  of  Project:  The  proposed 
run-of-river  project  would  consist  of:  (1) 
An  existing  20-foot-high  and  120-foot- 
long  concrete' dam:  (2)  a  reservior  with  a 
surface  area  of  approximately  40  acres; 
(3)  an  existing  powerhouse  adjacent  to 
the  dam  housing  two  120-KW  generators 
totaling  240  KW;  (4)  a  new  12-KV 
transmission  Une;  and  (5)  appurtenant 
facilities.  Applicant  estimates  the 
average  annual  generation  to  be  752 
MWh.  All  power  will  be  sold  to  a  local 
utility  company. 

The  Applicant  requests  that  the 
Commission  investigate  and  determine 
if  there  is,  pursuant  to  the  Federal  Power 
Act,  Section  23(b).  federal  jurisdiction 
for  the  project.  The  Applicant  asserts 
that  the  Commission  lacks  jurisdiction 
for  these  reasons:  (1)  the  project  is  not 
located  on  a  navigable  water  of  the 
United  States;  (2)  does  not  occupy  lands 
of  the  United  States  or  utilize  surplus 
water  or  water  power  from  a 
government  dam;  and  (3)  has  not 
involved  any  construction  subsequent  to 
1935  that  may  have-increased  the 
projects  head,  generating  capacity,  or 
water  storage  capacity,  or  have 
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otherwise  signincantly  modined  the 
project's  pre-1935  design  or  operation. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C, 
and  D2. 

2  a.  Type  of  Application:  Declaration 
of  Intention. 

b.  Project  No:  EL84-20-000. 

c.  Date  Filed:  June  25. 1984  and 
supplemented  November  23. 1984. 

d.  Applicant:  Commonwealth  Power 
Company.  Inc. 

e.  Name  of  Project:  LaBarge  Hydro 
Project. 

f.  Location:  On  the  Thomapple  River 
near  Caledonia,  Kent  County,  Michigan. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act,  16  U.S.C.  817(b). 

h.  Contact  Person:  Robert  Evans, 
Commonwealth  Power  Company,  Inc.. 
6215  W.  St.  Joseph  Highway,  Suite  213 
W.,  Lansing,  Michigan  48917. 

i.  Comment  Date:  February  11, 1985. 

j.  Description  of  Project:  The  proposed 
run-of-river  project  would  consist  of:  (1) 
An  existing  17.5- foot-high  and  116-foot- 
long  concrete  dam;  (2)  a  reservoir  with  a 
surface  area  of  approximately  888  acres; 
(3)  an  existing  powerhouse  adjacent  to 
the  dam  housing  two  350-KW  generators 
totaling  700  KW:  (4)  a  new  12-KV 
transmission  line:  and  (5)  appurtenant 
facilities.  Applicant  estimates  the 
average  annual  generation  to  be  3,537 
MWh.  All  power  will  be  sold  to  a  local 
utility  company. 

The  Applicant  requests  that  the 
Commission  investigate  and  determine 
if  there  is,  pursuant  to  the  Federal  Power 
Act.  Section  23(b).  federal  jurisdiction 
for  the  project.  The  Applicant  asserts 
that  the  Commission  lacks  jurisdiction 
for  these  reasons:  (1)  the  project  is  not 
located  on  a  navigable  water  of  the 
United  States:  (2)  does  not  occupy  lands 
of  the  United  States  or  utilize  surplus 
water  or  water  power  from  a 
government  dam;  and  (3)  has  not 
involved  any  construction  subsequent  to 
1935  that  may  have  increased  the 
project's  head,  generating  capacity,  or 
have  otherwise  significantly  modified 
the  project's  pre-1935  design  or 
operation. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C. 
and  D2. 

3  a.  Type  of  Application:  New  License 
(Over  5MW). 

b.  Project  No:  2715-005. 

c.  Date  Filed:  June  7. 1984  and 
supplemented  September  24. 1984. 

d.  Applicant:  City  of  Kaukauna, 
Wisconsin. 

e.  Name  of  Project:  Combined  Locks 
Hydro  Project. 

f.  Location:  On  the  Fox  River  near  the 
City  of  Kaukauna,  Outagamie  County, 
Wisconsin. 


g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-825(r). 

h.  Contact  Person:  Mr.  Ernest  |. 
Mullen.  General  Manager,  Kaukauna 
Electric  and  Water  Department,  777 
Island  Street,  Kaukauna,  Wisconsin 
54130. 

i.  Comment  Date:  March  1, 1985. 

j.  Description  of  Project:  The  run-of' 
river  Combined  Locks  Hydro  Project  No. 
2715  as  licensed  consists  of:  (a)  A  1,005- 
foot-long  dam  comprising  (1)  a  non- 
overflow  section  of  concrete  and 
Cyclopean  stone  on  the  left  abutment 
approximately  202  feet  long  and  28  feet 
high,  (2)  a  gated  spillway  section 
approximately  288  feet  long  and  24  feet 
high.  (3)  an  ungated  spillway  section 
approximately  160  feet  long  and  14  feet 
high,  (4)  a  grinder  building  section  about 
70  feet  long  and  25  feet  high,  (5)  a  285- 
foot-long  and  25-foot-liigh  right 
abutment  section  with  trash  rack  and 
forebay:  (b)  a  small  reservoir;  (c)  a 
powerhouse  containing  two  300-kW,  two 
350-kW.  two  595-kW.  and  one  400-kW 
generating  units  for  a  total  installed 
capacity  of  2.890  kW;  (d)  a  substation; 
and  (e)  appurtenant  facilities.  The 
estimated  annual  generation  of  the 
project  was  to  be  21  GWh. 

The  proposed  redevelopment  of  the 
project  would  consist  of:  (1)  an  existing 
concrete  and  cyclopean  stone  dam 
approximately  635  feet  long  and  28  feet 
high  with  additional  24-inch  high 
flashboards  mounted  upon  the  spillway 
crest  at  elevation  675.56  feet  m.s.l.;  (2) 
two  modifications  to  the  dam  which 
would  involve  modifying  the  existing 
right  abutment  to  permit  tie-in  to  the 
new  powerhouse,  and  adding  an  ice 
sluice  to  the  spillway  adjacent  to  the 
new  powerhouse;  (3)  an  existing  134- 
acre  reservoir  at  normal  pool  elevation    . 
677.56  feet  m.s.l.;  (4)  a  forebay  leading  to 
the  intake  section;  (5)  a  new 
powerhouse  approximately  68  feel  wide 
and  105  feet  long  housing  two  3,500-kW 
generators  for  a  total  installed  capacity 
of  7.000  kW;  (6)  a  proposed  enlarged 
tailrace  channel;  (7)  a  new  12.47-kV 
transmission  line  approximately  850  feet 
long:  and  (8)  appurtenant  facilities.  The 
Applicant  estimates  the  average  annual 
energy  generation  for  the  redevelopment 
project  would  be  39.4  GWh. 

k.  Purpose  of  project:  The  project 
energy  generated  at  the  site  will 
exclusively  be  used  by  the  City  of 
kaukauna  Electric  and  Water 
Department  to  help  meet  the  residential 
and  commercial  power  requirements  of 
its  municipal  utility  system. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
B.  and  C. 

4  a.  Type  of  Application:  Major 
License  (over  5  MW). 


b.  Project  No:  3479-001. 

c.  Date  Filed:  February  27. 1984. 

d.  Applicant:  Oroville-Wyandotte 
Irrigation  District. 

e.  Name  of  Project:  Rock  Creek  No.  2. 

f.  Location:  On  Big  and  Little  Kimshew 
Creeks.  North  Valley  Creek.  Rock  Creek, 
and  North  Fork  Feather  River,  near 
Storrie.  in  Butte  and  Plumas  Counties. 
California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Haskel  A. 
Mclnturf,  President.  Oroville- 
Wyandotte,  Irrigation  District.  P.O.  Box 
229.  Oroville.  California  95965,  (916)  533- 
4578. 

i.  Comment  Date:  March  4. 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  10-foot- 
high,  80-foot-long  diversion  weir  on  Big 
Kimshew  Creek  at  elevation  4,960  feet 
msl;  (2)  a  2.1-mile-long.  30-inch-diameter 
pipeline  discharging  into  Little  Kimshew 
Creek  at  elevation  4.785  feet  msl  and  0.4 
mile  upstream  of  item  (3);  (3)  a  10-foot- 
high,  40-foot-long  diversion  weir  on 
Little  Kimshew  Creek  at  elevation  4,710 
feet  msl;  (4)  a  1.2-mile-long,  30-inch- 
diameter  pipeline  discharging  into  North 
Valley  Creek  at  elevation  4.590  feet  msl 
and  4.0  miles  upstream  of  its  confluence 
with  Rock  Creek;  (5)  an  80-foot-high. 
215-foot-long  diversion  dam  on  Rock 
Creek  at  elevation  3.425  feet  msl 
creating  a  reservoir  with  a  surface  area 
of  6.7  acres,  a  maximum  normal  water 
surface  elevation  of  3.510  feet  msl  with 
flashboards  installed,  and  a  gross 
storage  capacity  of  166  acre-feet;  (6)  a 
30-foot-wide.  60-foot-long.  56-foot-high 
concrete  intake  structure  designed  for  a 
maximum  flow  of  235  cfs  at  a  reservoir 
water  surface  elevation  of  3,490  feet  msl: 
(7)  a  5,lt)0-foot-long  hardrock  tunnel 
connecting  the  intake  structure  to  the 
penstock;  (8)  a  3,530-foot-long  steel 
penstock  varying  in  diameter  from  66  to 
48  inches;  (9)  a  powerhouse,  located 
adjacent  to  the  North  Fork  Feather 
River,  400  feet  upstream  of  Pacific  Gas 
and  Electric  Company's  (PG&E)  Rock 
Creek  powerhouse,  FERC  Project  No. 
1962.  and  1  mile  upstream  of  the  mouth 
of  Rock  Crerk,  containing  a  single  33- 
MWA  generator  and  a  vertical  shaft 
Pelton  turbine  with  an  estimated 
average  annual  generation  of  101.9  GWh 
and  connected  by  a  13.8-kV  bus  to 
transformers  serving  the  proposed  PG&E 
Rock  Creek  No.  3  Unit;  (10)  a  40-foot- 
long  box  structure  tailrace  discharging 
to  the  North  Fork  Feather  River  at 
elevation  1,962  feet  msl:  and  (11)  1.1 
miles  of  new  access  road.  The  proposed 
project  would  be  partially  located  on 
228  acres  of  Plumas  and  Lassen  National 
Forest  lands.  Project  power  would  be 
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sold  to  PG&E.  Applicant  estimates  total 
project  costs  at  $56,230,000. 

Applicant  states  that  diversion  of 
Little  and  Big  Kimshew  Creeks  will 
augment  the  flow  in  the  North  Fork 
Feather  River  and  provide  a  headwater 
benefit  and  an  increase  in  average 
annual  energy  generation  at  PC&E's 
Cresta  Power  Plant  of  1.7  GWh  and  at 
PG&Es  Poe  Power  Plant  of  3.1  GWh. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
B  and  C. 

5  a.  Type  of  Application:  Exemption 
(5MW  or  Less). 

b.  Project  No:  3856-002 

c.  Date  Filed:  May  31. 1984. 

d.  Applicant:  Reed  Hydro-Electric 
Corporation. 

e.  Name  of  Project:  Savage  River  Dam. 

f.  Location:  Savage  River  in  Garrett 
County.  Maryland. 

g.  Filed  Pursuant  to:  Energy  Security 
Act  of  1980  Section  408  (16  U.S.C.  2705 
and  2708). 

h.  Contact  Person:  Mr.  John  L.  Reed, 
President,  Reed  Hydro-Electric 
Corporation,  5437  Morris  Ave,  Number 
1.  Suitland.  Maryland  20746. 

i.  Comment  Date:  February  11, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  an  existing 
184-foot-high.  1,050-foot-long  earth  and 
rock  fill  Savage  River  Dam,  owned  by 
the  upper  Potomac  River  Commission  at 
crest  elevation  1.497  feet  msl;  (2)  an 
existing  reservoir  with  a  surface  area  of 
366  acres,  and  a  gross  storage  capacity 
of  20,700  acre-feet;  (3)  a  new  820-foot- 
long  steel  liner  will  be  installed  in  the 
existing  1,170-long,  10-foot-diameter 
concrete  outlet  tunnel;  (4)  a  new 
powerhouse  containing  a  generating  unit 
with  a  rated  capacity  of  2,000  kW  at  a 
head  of  166  feet;  (5)  a  new  660-foot-long 
transmission  Mne  tying  into  the  existing 
Potomac  Edison  Company  system.  The 
Applicant  estimates  a  9.68  million  kWh 
average  annual  energy  production. 

k.  Purpose  of  Exemption:  An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Al,  A9, 
B,  C.  &  D3a. 

6  a.  Type  of  Application:  License 
{Under  5  MW). 

b.  Project  No:  4138-002 

c.  Date  Filed:  January  31, 1984. 

d.  Applicant:  Energenics  Systems,  Inc. 

e.  Name  of  Project:  Kentucky  Lock 
and  Dam  No.  6. 

f.  Location:  Kentucky  River.  Woodford 
County.  Kentucky. 


g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825{r). 

h.  Contact  Person:  Mr.  Granville  J. 
Smith,  Energenics  Systems,  Inc.,  1100 
17th  Street.  NW.,  Suite  1109, 
Washington,  D.C.  20036. 

i.  Comment  Date:  March  4, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  U.S.  Army 
Corps  of  Engineers'  Kentucky  Lock  and 
Dam  No.  6.  Project  No.  4138  would 
consist  of:  (1)  An  existing  intake  and 
trashrack  at  the  lock  chamber  (2)  a 
proposed  powerhouse  located  inside  the 
decommissioned  lock  and  containing 
two  horizontal  tubular  turbines  of  1,250- 
kW  capacity  each;  (3)  a  proposed 
tailrace  section  to  be  constructed  by 
modifying  the  existing  downstream  lock 
wall  section;  (4)  modification  of  an 
existing  7.2-kV.  380-foot-long 
distribution  line  to  be  upgraded  from 
single  phase  to  three  phase;  and  (5) 
appurtenat  facilities. 

k.  Purpose  of  Project:  The  estimated 
average  annual  generation  of  14,000,000 
kWh  would  be  sold  to  the  Tennessee 
Valley  Authority  or  the  East  Kentucky 
Power  Cooperative. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C  and  Dl. 

7  a.  Type  of  Application:  Exemption 
Under  5  MW. 

b.  Project  No:  6955-002. 

c.  Date  Filed:  April  30, 1984  and 
amended  November  13. 1984. 

d.  Applicant:  Pan  Pacific  Hydro,  Inc. 

e.  Name  of  Project:  Stoney  Creek. 

f.  Location:  On  Stoney  Creek,  near 
Weaverville,  in  Trinity  County. 
California. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980. 16  U.S.C. 
2705  and  2708  as  amended. 

h.  Contact  Person:  Mr.  James  B. 
Tompkins,  Pan  Pacific  Hydro,  Inc.,  16464 
Plateau  Circle,  Redding,  California 
96001,  (916)  222-5247. 

i.  Comment  Date:  February  8, 1985. 

j.  Description  of  Project:  The  proposed 
run-of-the-river  project  would  consist  of: 
(1)  and  inlet  structure  approximately  5- 
foof-wide,  25-foot-long  and  built  into  the 
stream  bank;  (2)  a  11,000-foot-long,  36  to 
24-inch-diameter  pipeline/penstock;  (3) 
a  powerhouse  containing  a  single  750 
kW  turbine-generator  unit  with  an 
average  annual  generation  of  3.0  GWh; 
(4)  a  36-inch-diameter  culvert  pipe 
tailrace;  and  (5)  150  feet  of  12.0-kV 
transmission  line  to  connect  the  project 
to  a  Pacific  Gas  and  Electric  Company 
(PG&E)  line.  Project  power  would  be 
sold  to  PG&E.  The  project  would  be 
partially  located  on  Trinity  National 
Forest  lands. 

An  exemption,  if  issued,  gives  the 
exemptee  priority  of  control. 


development,  and  operation  of  the 
project  under  the  terms  of  the  exemption 
from  licensing,  and  protects  the 
Exemptee  from  permit  or  license 
applicants  that  would  seek  to  take  or 
develop  the  project. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A9,  B,  C, 
and  D3a. 

1.  Exemptions  for  Small  Hydroelectric 
Power  Project  under  5MW  Capacity— 
Any  qualified  license  or  conduit 
exemption  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  comment  date  for  the 
particular  application,  either  a 
competing  license  or  conduit  exemption 
application  that  proposes  to  develop  at 
least  7.5  megawatts  in  that  project,  or  a 
notice  of  intent  to  file  such  an 
application.  Any  qualified  small 
hydroelectic  exemption  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  small  hydroelectric 
exemption  application  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  license,  conduit  exemption, 
or  small  hydroelectric  exemption 
application  no  later  than  60  days  after 
the  specified  comment  date  for  the 
particular  application!  Applications  for 
preliminary  permit  will  not  be  accepted 
in  response  to  this  notice. 

m.  This  application  has  been  accepted 
for  filing  as  of  April  30, 1984,  the 
submittal  date  of  the  Applicant's 
originally  accepted  exemption 
application  pursuant  to  Snowbird.  Ltd., 
38  FERC  1  61,062  issued  July  18, 1984. 

8  a.  Type  of  Application:  Major 
Project,  5  MW  or  less. 

b.  Project  No.:  7498-003. 

c.  Date  Filed:  October  22. 1984. 

d.  Applicant:  Kentucky  Hydro 
Associates. 

e.  Name  of  Project:  Kentucky  River 
Lock  and  Dam  No.  5. 

f.  Location:  Near  the  Town  of 
Lawrenceburg,  on  the  Kentucky  River,  in 
Anderson  and  Woodford  Counties, 
Kentucky. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-825(r). 

h.  Contact  Person:  Mr.  Bruce  J. 
Wrobel,  Kentucky  Hydro  Associates.  91 
Newbury  Street  Third  Floor,  Boston. 
Massachusetts  02116. 

i.  Comment  Date:  March  4, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  U.S.  Army 
Corps  of  Engineers'  Kentucky  River 
Lock  and  Dam  No.  5  and  would  consist 
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of:  (1)  a  new  reinforced  concrete 
powerhouse.  100  feet  long  and  80  feet 
wide,  containing  three  turbine/generator 
units  each  rated  at  laX)  kW  and 
operating  at  an  average  head  of  13  feet; 
(2)  a  new  steel  access  tower 
approximately  34  feol  hi^jh:  (3)  a  new 
concrete  weir,  15  feet  long  to  be  located 
on  the  left  side  of  the  powerhouse:  (4) 
the  removal  of  approxiniiitely  95  feet  of 
existing  dam  adjacent  to  the  riverside 
lock  wall.  This  will  be  replaced  by  a 
concrete  stabilization  saddle.  13  feet 
wide  by  95  feet  long,  which  will  act  as 
an  anchor  for  the  d;im:  (,'5)  three  new 
steel  trash  racks:  (6)  a  new  15-kV 
transmission  line  approximately  550  feet 
long:  (7)  a  now  switching  station;  and  (8) 
appurtenant  electrioul  and  mechanical 
facilities.  The  Applicant  estimates  the 
average  annual  energy  production  to  be 
13.3  GWh. 

k.  Purpose  of  Project:  The  Applicant 
intends  to  sell  the  power  generated  at 
the  proposed  facility  to  the  Fox  Creek 
Rural  Electric  Cooperative  Corporation. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
B.  C,  Dl. 

8  a.  Type  of  Application:  License 
(over  5MVV). 

b.  Project  No.:  8179-000. 

c.  Dale  Filed:  March  19. 1984. 

d.  Applicant:  Southeastern  Renewable 
Resources.  Inc. 

e.  Niime  of  Project:  Opekiska. 

f.  Location:  At  the  U.S.  Army  Corps  of 
Engineers"  Opekiska  Locks  and  Dam  on 
the  Monongahela  River,  in  Monongalia 
County.  West  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Edward  Cu.-land. 
SRR.  Suite  2501. 1700  Broadway.  New 
York.  New  York  10019. 

i.  Comment  Date:  March  4. 1985. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  U.S.  Army 
Corps  of  Engineers'  Opekiska  Locks  and 
Dam  and  would  consist  of:  (1)  A  new 
intake  structure  and  powerhouse  at  the 
left  end  of  the  dam  with  2  turbine- 
generator  units  with  a  total  capacity  of 
6.500  kW:  (2)  a  new  180-foot-long 
tailrace:  (3)  a  new  switchyard;  (4)  a  new 
23-kV  and  1-miIe-long  transmission  line; 
and  (5)  other  appurtenances.  Applicant 
estimates  an  average  annual  generation 
of  27.500.000  kWH. 

k.  Purpose  of  Project:  Project  energy 
would  be  sold  to  the  Monongahela 
Power  Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
B,  and  C. 

10  a.  Type  of  Application:  Small 
Conduit  Exemption. 

b.  Project  No:  8239-000. 

c.  Date  Filed:  April  10, 1984. 


d.  Applicant:  Nephi  City  Corporation. 

e.  Name  of  Project:  Nephi  Culinary 
System. 

f.  Location:  Juab  County.  Utah. 

g.  Filed  Pursuant  to:  Section  30  of  the 
Federal  Power  Act. 

h.  Contact  Person:  Mr.  J.  Randy 
McKnight,  City  Administrator,  Nephi 
City  Corporation.  21  East  100  North. 
Nephi,  Utah  81048. 

i.  Comment  Date:  February  11, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  a  proposed 
municipal  water  line  which  is  being 
constructed  to  replace  an  existing  but 
damaged  water  supply  line  which 
conveys  w.iter  to  Nephi  City's  culinary 
water  storage  tank  from  Bradly  Springs, 
located  approximately  5  miles  east  of 
the  City.  The  proposed  project  would  be 
located  approximately  V^  mile  east  of 
the  City  and  on  lands  owned  by  the  City 
and  would  consist  of:  (1)  an  intake  tube, 
16  inches  in  diameter,  which  runs  from 
the  16-inch  culin.iry  water  line:  (2)  a  17- 
foot  by  12-foot  powerhouse  with  the 
installation  of  one  turbine/generator 
unit,  operating  at  a  hydraulic  head  of 
478  feet,  for  a  total  installed  capacity  of 
200  kW;  and  (3)  appurtenant  facilities. 
Water  used  for  generation  would  be 
returned  to  the  City's  storage  tank.  The 
Applicant  estimates  the  average  annual 
energy  generation  to  be  1.5  GWh. 

k.  Purpose  of  Project:  The  Applicant 
intends  to  use  the  power  generated  by 
the  proposed  facility  in  its  municipal 
electrical  distribution  system. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C,  and  D3b. 

11  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8351-000. 

c.  Date  Filed:  June  6. 1984. 

d.  Applicant:  Walter  E.  Steere  jr. 

e.  Name  of  Project:  Hennicker  Water 
Power. 

f.  Location:  Contoocook  River  iii 
Merrimack  County,  New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791(a)-825(r). 

h.  Contact  Person:  Mr.  Brooke 
Pennypacker,  Hydro  Tech,  Inc..  P.O.  Box 
357,  Marblehead,  Massachusetts  019^15. 

i.  Comment  Date:  March  1. 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  an  existing 
12-foot-high,  202-foot-long  dam  at  crest 
elevation  490  NGVD:  (2)  an  existing 
reservoir  with  an  impoundment  of  5- 
acres:  (3)  a  new  powerhouse  containing 
a  generating  unit  with  a  rated  capacity 
of  800-kW:  and  (4)  a  new  600-foot-long 
transmission  line  typing  into  the  existing 
Public  Service  Company  of  New 
Hampshire  system.  The  Applicant 
estimates  a  3,103.200  KWh  average 
annual  energy  generation.  The  existing 


dam  and  facilities  are  owned  by 
Contoocook  Valley  Paper  Company  Inc. 
A  preliminary  permit,  if  issued,  does  not 
authorize  construction.  Applicant  has 
requested  a  36-month  permit  to  conduct 
feasibility  studies  and  prepare  a  license 
application  at  a  cost  of  $40,000. 

k.  Purpose  of  Project:  Power  would  be 
sold  to  a  local  utility. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9,  B,  C.  &  D2. 

12  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.  8478-000. 

c.  Date  Filed:  July  31. 1984. 

d.  Applicant:  Stephen  ].  Gaber. 

e.  Name  of  Project:  Thompson  Creek. 

f.  Location:  In  the  Mt.  Bakcr- 
Snoqualmie  National  Forest,  on 
Thompson  Creek,  Near  Glacier,  in 
Whatcom  County,  Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Steven  J.  Gaber,  10 
Canyon  Lk.  Rd.,  Deming,  Washington 
98244. 

i.  Comment  Date:  February  25, 1985. 

j.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
10-foot-high,  35-foot-long  reinforced  rock 
and  earth  fill  diversion  dam  with  a 
concrete  spillway,  at  elevation  3.500 
feet;  (2)  an  8.000-foot-long,  24-inch- 
diameter  penstock;  (3)  a  powerhouse  at 
elevation  1,500  feet  containing  a  single 
generator  with  a  rated  capacity  of  2.5 
MW  and  an  average  annual  energy 
production  of  10  GWh;  and  (4)  a  0.75- 
mile-long  transmission  line  to  an 
existing  Puget  Sound  Power  and  Light 
Company  Line. 

A  preliminary  permit  does  not 
authorize  construction.  Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
term  of  36  months  during  which  it  would 
conduct  engineering  and  environmental 
feasibility  studies  and  prepare  an  FERC 
license  application  at  a  cost  of  S231.000. 
No  new  roads  would  be  constructed  or 
drilling  conducted  during  the  feasibility 
study. 

k.  Purpose  of  Project:  Power  may  be 
marketed  to  Puget  Sound  Power  and 
Light  Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6.  A7. 
A9,  B.  C,  D2. 

13  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  8(307-000. 

c.  Date  Filed:  September  20, 1984. 

d.  Applicant:  Prospect  Associates 
Company. 

e.  Name  of  Project:  Shady  Cove. 

f.  Location:  On  the  Rogue  River,  near 
the  town  of  Shady  Cove,  in  Jackson 
County,  Oregon. 
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g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  David  G.  Young. 
851  S.W.  Sixth  Avenue.  Portand,  Oregon 
97204. 

i.  Comment  Date:  March  4, 1985. 
j.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
15-foot-high  concrete  diversion  dam;  (2) 
a  9.600-foot-long  flume  with  a  hydraulic 
capacity  of  1.750  cfs:  (3)  two  20G-foot- 
long.  10.5-foot-diameter  steel  penstocks; 
(4)  a  powerhouse  containing  two 
generating  units  with  a  combined 
capacity  of  16.000  kW  and  an  average 
annual  generation  of  97,000,000  kWh; 
and  (5)  a  3,000-foot-long  transmission 
line. 

A  preliminary  permit  does  not 
authorize  construction.  Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
term  of  36  months  during  which  it  would 
conduct  engineering  and  environmental 
feasibility  studies  and  prepare  an  FERC 
license  application  at  a  cost  of  $500,000. 
No  new  roads  would  be  constructed  or 
drilling  conducted  during  the  feasibility 
study. 

k.  Purpose  of  Project  Project  power 
would  be  sold  to  an  investor-owned 
utility  or  to  the  Bonneville  Power 
Administration.  | 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6.  A7. 
A9.  B.  C  and  D2. 

14  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8608-000. 

c.  Date  Filed:  September  20. 1984. 

d.  Applicant:  Timothy  R.  Fallon. 

e.  Name  of  Project:  Erie  Canal  Lock 
29. 

f.  Location:  On  the  Erie  Canal  in 
Wayne  County.  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Timothy  R.  Fallon. 
3  Maplewood  Point.  Ithaca.  New  York 
14850. 

i.  Comment  Date:  March  1. 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  The  existing 
22.5-foot-high.  69-foot-long  integrated 
concrete  gravity  Lock  29  Dam  with  an 
uncontrolled  ogee  center  spillway 
section:  (2)  a  reservoir  having  a  surface 
area  of  70  acres,  a  storage  capacity  of 
1050  acre  feet,  and  a  normal  water 
surface  elevation  of  447  feet  m.s.l.;  (3)  an 
existing  intake  structure;  (4)  an  existing 
powerhouse  containing  new  generating 
units  having  a  total  installed  capacity  of 
245  kw;  (5)  an  existing  lailrace;  (6)  an 
existing  4.8-kV  transmission  line,  150 
feet  long:  and  (7)  appurtenant  facilities. 
The  Applicant  estimates  the  average 
annual  generation  would  be  1.287.720 
kWh.  The  existing  dam  and  project 


facilities  are  owned  by  the  New  York 
State  Department  of  Transportation. 

k.  Purpose  of  Project:  All  project 
energy  produced  would  be  sold  to  the 
New  York  State  Electric  and  Gas 
Corporation. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9,  B.  C.  and  D2. 

m.  Proposed  Scope  and  Cost  of 
Studies  under  Permit:  A  preliminary 
permit,  if  issued,  does  not  authorize 
construction.  The  Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
period  of  36  months,  during  which  time 
the  Applicant  would  perform  studies  to 
determine  the  feasibility  of  the  project. 
Depending  upon  the  outcome  of  the 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  an  application 
for  FERC  license.  Applicant  estimates 
the  cost  of  the  studies  under  permit 
would  be  $10,000. 

15  a.  Type  of  Application:  Preliminary 
Permit.  * 

b.  Project  No:  8643-000. 

c.  Date  Filed:  October  4. 1984. 

d.  Applicant:  Energy  GAP. 

e.  Name  of  Project:  Lower  Patterson 
Creek. 

f.  Location:  On  lands  administered  by 
the  Bureau  of  Land  Management,  on 
Patterson  Creek,  in  Lemhi  County. 
Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a]-825(r). 

h.  Contact  Person:  Tim  Jones.  P.O.  Box 
2465.  Twin  Falls,  Idaho  83303. 

i.  Comment  Date:  March  4, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  a  3-foot- 
high  overflow  spillway  with  inlet 
structure  at  elevation  6,240  feet;  (2)  a 
6,460-foot-long,  54-inch-diameter  steel 
penstock;  (3)  a  powerhouse  containing 
three  generating  units  with  a  capacity  of 
1,350  kW  and  an  average  annual 
generation  of  5.913,000  kWh;  and  (4)  a 
600-foot-long  transmission  line. 

A  preliminary  permit  does  not 
authorize  construction.  Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
term  of  36  months  during  which  it  would 
conduct  engineering  and  environmental 
feasibility  studies  and  prepare  an  FERC 
license  application  at  a  cost  of  $20,000. 
No  new  roads  would  be  constructed  or 
drilling  conducted  during  the  feasibility 
study. 

k.  Purpose  of  Project:  Project  power 
wuulii  be  sold  to  Salmon  River  Electric 
Cooperative. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs;  A6,  A7. 
A9.  B.  C.  and  D2. 

16  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8644-000. 

c.  Date  Filed:  October  5. 1984. 


d.  Applicant:  Pacific  Hydropower 
Company. 

e.  Name  of  Project:  Sunset  Falls. 

f.  Location:  On  the  South  Foik 
Skykomish  River,  near  the  town  of 
Index,  in  Snohomish  County. 
Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  971(a)-825(r). 

h.  Contact  Person:  Neil  H.  Macdonald. 
Pacific  Hydropower  Company.  1914  N. 
34th  St.,  Suite  200,  Seattle.  Washington 
98103-1359. 

i.  Comment  Date:  March  1. 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  a  16-foot- 
high  dam  at  elevation  747  feet;  (2)  an 
intake  structure  approximately  2000  feet 
upstream  from  the  dam;  (3)  a  1,100-fooi- 
long,  15-foot-diameter  steel  and  concrete 
lined  tunnel;  (4)  a  powerhouse 
containing  two  generating  units  with  a 
combined  capacity  of  24  MW  and  an 
average  annual  generation  of  94.3 
million  kWh;  and  (5)  a  0.25-mile-long 
transmission  line. 

A  preliminary  permit  does  not 
authorize  construction.  Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
term  of  36  months  during  which  it  would 
conduct  engineering  and  environmental 
feasibility  studies  and  prepare  an  FERC 
license  application  at  a  cost  of  S450.000. 
No  new  roads  would  be  constructed 
during  the  feasibility  study.  Test  borings 
would  be  conducted. 

k.  Purpose  of  Project:  Project  power 
would  be  sold  to  Paget  Sound  Power 
and  Light  Company  or  Snohomish 
County  Public  Utility  District  No.  1. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6.  A7. 
A9,  B.  C.  and  D2. 

17  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8645-000. 

c.  Date  Filed:  October  5, 1984. 

d.  Applicant:  Yankee  Hydro 
Company. 

e.  Name  of  Project:  Byron  Project. 

f.  Location:  East  Branch  of  the  Swift 
River  near  the  Town  of  Byron.  Oxford 
County.  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-625(r). 

h.  Contact  Person:  Mr.  George  S.  Bass, 
P.O.  Box  1961.  Boston.  Massachusetts 
02105. 

i.  Comment  Date:  March  4.  1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  proposed 
40-fool-long.  4-foot-high  reinforced 
concrete  dam;  (2)  a  proposed  2.300- 
square  foot  reservoir  impounding  28.000 
gallons  of  water  at  elevation  1045  feel 
N.G.V.D..  (3)  a  proposed  2.600-foot-long. 
24-inch-diameter  conduit:  (4)  a  proposed 
powerhouse  containing  one  turbine/ 
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generator  unit  rated  at  99  kVV:  (5)  a 
proposed  ZOO-foot-long.  480  volt 
transmission  line:  and  (6)  appurtenant 
facilities.  The  estimated  average  annual 
generation  is  485  MWh. 

k.  Purpose  of  Project:  Project  power 
would  be  sold  to  Central  Maine  Power 
Company. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6,  A7. 
.\9.  B.  C.  and  D2. 

*    m.  Proposed  Scope  of  Studies  under 
Permit:  a  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  18 
months  during  which  time  .Applicant 
would  investigate  project  desi<>n 
alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license. 
Applicant  estimates  that  the  cost  of 
studies  under  permit  would  be  $12,000. 

18  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Projfict  No.:  8647-000. 

c.  Date  Filed:  October  5. 1984. 

d.  Applicant:  David  Ames. 

e.  Name  of  Project:  West  Branch 
Indian  Creek  Power  Project. 

f.  Location:  On  West  Branch  Indian 
Creek,  near  Happy  Camp,  within  the 
KJamath  National  Forest,  in  Siskiyou 
County.  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  David  Ames. 
Star  Route  Box  220.  Kneeland.  California 
95549. 

i.  Comment  Date:  March  4, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  5-foot- 
high.  25-foof-long  diversion  dam  at 
elevation  2.875  feet:  (2)  a  10-inch- 
diameler.  5.000-foot-long  penstock:  (3)  a 
powerhouse  with  a  total  installed 
capacity  of  200  kW  operating  under  a 
head  of -HO  feet;  and  (4)  a  1.000-foot- 
Inng.  12  kV  transmission  line  from  the 
powerhouse  to  connect  to  an  e.xisting 
Pacific  Gas  and  Electric  Company 
(PG&E)  transmission  line.  The  Applicant 
estimates  the  average  annual  energy 
generation  at  1.44  million  kWh  to  be 
sold  to  PG&E. 

A  preliminary  permit,  if  issued,  docs 
not  authorize  construction.  The 
Applicant  seeks  issuance  of  a  24-month 
preliminary  permit  to  conduct  technical, 
environmental  and  economic  studies, 
and  also  prepare  an  FERC  license 
application  at  an  estimated  cost  of 
55.000. 


k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9,  B,  C  and  D2. 

19  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  8659-000. 

c.  Date  Filed:  October  12,1934. 

d.  Applicant:  Mega  Renewables. 

e.  Name  of  Project:  Morelli. 

f.  Location:  On  South  Cow  Creek,  near 
Whitmore,  in  Shasta  County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Fred  G. 
Castagna,  Executive  Officer,  Mega 
Renewables.  2576  Hartnell  Avenue, 
Redding.  California  96002. 

i.  Comment  Date:  March  4, 1985. 

j.  Description  of  Project:  The  proposed 
run-of-the-river  project  would  consist  of: 
(1)  An  intake  structure  on  South  Cow 
Creek  at  elevation  2,880  feet  msl:  (2)  a 
54-inch-diameter,  8,000-foot-long 
diversion  conduit;  (3)  a  51-inch- 
diameter,  18,000-foot-long  penstock:  (4)  a 
powerhouse  located  at  elevation  1,820 
feet  msl  with  a  total  installed  capacity 
of  5.0  MW:  and  (5)  a  10,50G-footlong,  60- 
kV  transmission  line  to  interconnect  to 
an  existing  Pacific  Gas  and  Electric 
Company  line.  Applicant  estimates  the 
average  annual  energy  generation  at 
17.5  GWh  using  1,010  foot  of  head  and 
75  cfs  of  flow.  Project  power  would  be 
sold  to  a  public  utility. 

A  preliminary  permit,  if  issued,  does 
not  authorize  construction.  The 
Applicant  seeks  a  36-month  permit  to 
study  the  feasibility  of  constructing  and 
operating  the  project  and  estimates  the 
cost  of  the  studies  at  $85,000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9.  B,  C  and  D2. 

20  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8684-000. 

c.  Date  Filed:  October  23. 1984. 

d.  Applicant:  Walter  E.  Steere  )r. 
Name  of  Project:  West  Branch. 

f.  Location:  West  Branch  of  the 
Warner  River  in  Merrimack  County. 
New  Hampshire. 

g.  Filed  Pursuant  to:  Fedcr.il  Power 
Act.  16  U.S.C.  791(a)-825ii). 

h.  Contact  Person:  Hydro  Tech  Inc.. 
P.O.  Box  357,  Marblehead, 
Massachusetts  01945,  Attn:  Mr.  Brooke 
Pennypacker. 

i.  Comment  Date:  March  4, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
10-foot-high,  35-foot-long  dam  owned  by 
the  Applicant  with  a  crest  elevation  of 
901  feet  MSL:  (2)  an  existing  reservoir 
with  negligible  surface  area  and  storage 
capacity:  (3)  a  proposed  18-inch- 
diameter.  200-foot-long  penstock:  (4)  a 
proposed  powerhouse  containing  a 


generating  unit  with  a  rated  capacity  of 
8-KW;  (5)  a  proposed  20-foot-long 
transmission  line  tying  into  the 
Applicant's  residence;  and  (G)  a 
proposed  short  length  of  tailrace  4  feet 
deep  and  10  feet  wide.  The  Applicant 
estimates  a  28.000  kWh  average  annual 
energy  production. 

k.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  To  proceed  with 
an  application  for  FERC  license. 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $3,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  B,  C.  and  D2. 

21  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8694-000. 

c.  Date  Filed:  October  30, 1984. 

d.  Applicant:  Larry/Dana  M.  Darien 
and  High  Country,  Hydro  Inc. 

e.  Name  of  Project:  Rapid  Creek. 

f.  Location:  Rapid  Creek,  Gunnison 
County,  Colorado. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Bruce  D.  Lewis. 
High  Country  Hydro,  Inc.,  0401  County 
Road  149B.  Glenwood  Springs,  Colorado 
81601. 

i.  Comment  Date:  March  25, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
small  irrigation  diversion  structure:  (2)  a 
proposed  penstock,  approximately  5,000 
feet  in  length  to  be  installed  in  an 
existing  irrigation  supply  ditch;  (3)  a 
proposed  powerhouse  with  a  single 
generating  unit  of  approximately  500 
kilowatts  capacity;  (4)  a  proposed 
tailrace:  (5)  a  proposed  transmission  line 
section  to  connect  with  an  existing  14.4- 
kV  transmission  line  at  a  point 
approximately  1,600  feet  from  the 
proposed  powerhouse;  and  (6) 
appurtenant  facilities.  The  existing 
diversion  structure  and  approximately 
2,000  feet  of  the  existing  irrigation 
supply  ditch  is  located  within  the  White 
River  National  Forest. 

k.  Purpose  of  Project:  The  estimated 
average  annual  generation  of  1.700,000 
kWh  would  be  used  by  the  Applicants 
for  home  and  ranch  needs,  and  any 
excess  would  be  sold  to  a  local  utility. 
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1.  This  notice  also  consists  of  the 
fuiiowing  standard  paragraphs:  A5.  A7. 
A9.  B.  C.  and  D2. 

m.  Proposed  Scope  and  Cost  of 
Studies  under  Permit:  A  preliminary 
permit  does  not  authorize  construction. 
A  permit,  if  issued,  gives  the  Permittee, 
during  the  term  of  the  permit,  the  right  of 
priority  of  application  for  license. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  18 
months,  during  which  lime  it  would 
perform  surveys  and  geologic 
investigations,  determine  the  economic 
feasibility  of  the  project,  reach  final 
agreement  on  sale  of  project  power, 
secure  financing  commitments,  consult 
with  Federal,  State  and  local 
government  agencies  concerning  the 
potential  environmental  effects  of  the 
project,  and  prepare  an  application  for  a 
FERC  license,  including  an 
environmental  report.  Applicant 
estimates  the  cost  of  the  work  under  the 
permit  would  be  $20,000. 

22  a.  Type  of  Application:  Exemption 
(Less  than  5  MW). 

b.  Project  No:  7921-000. 

c.  Date  Filed:  December  15. 1983. 

d.  Applicant:  Alden  T.  Greenwood. 

e.  Name  of  Project:  Otis  Falls. 

f.  Location:  Souhegan  River  in 

I  lillsboro  County,  New  Hampshire. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980  (16  U.S.C. 
270.S  and  2708  as  amended]. 

h.  Contact  Person:  Mr.  Alden  T. 
Greenwood.  RR  *1.  Box  56.  Greenville 
Road.  Mason,  N.H.  03048. 

i.  Comment  Date:  February  15, 1985. 

j.  Description  of  Project:  The  project 
consists  of:  (1)  An  existing  150-foot-long. 
26-foot-high  dam  owned  by  the 
Applicant;  (2)  an  existing  7-acre 
reservoir  at  an  elevation  of  825  feel 
M.S.L:  (3)  an  existing  forebay:  (4)  an 
existing  6-foot-diameter,  16-foot-long 
steel  penstock;  (5)  an  existing  mill 
building  containing  one  existing  turbine/ 
generator  unit  with  an  installed  capacity 
of  150  kW,  operating  under  a  head  of  27 
feet;  (6)  an  existing  tailrace;  (7)  a  new 
65-foot-long,  600-volt  transmission  line: 
and  (8)  appurtenant  facilities.  The 
estimated  average  annual  generation 
would  be  360,000  kWh. 

k.  Purposes  of  Project:  Project  power 
would  be  sold  to  Public  Service 
Company  of  New  Hampshire. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Al,  B.  C. 
D3a,  A9. 

m.  Purpose  of  Exemption:  An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 


license  applicants  that  would  seek  to 
take  or  develop  the  project. 

23  a.  Type  of  Application:  5  MW 
Exemption. 

b.  Project  No.:  8015-000. 

c.  Date  Filed:  January  30, 1984. 

d.  Applicant:  Little  Rapids 
Corporation. 

e.  Name  of  Project:  Shawano  Paper 
Mills  Dam. 

f.  Location:  On  the  Wolf  River  in 
Shawano  County,  Wisconsin. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980  (16  U.S.C. 
2705  and  2708,  as  amended). 

h.  Contact  Person:  Robert  B.  Olson, 
2273  Larsen  Road,  P.O.  Box  3629,  Green 
Bay,  Wisconsin  54303. 

i".  Comment  Date:  February  15, 1985. 

j.  Description  of  Project:  The  proposed 
run-of-river  project  is  presently 
operating  and  would  consist  of:  (1)  An 
existing  concrete  dam  with  overall 
length  of  approximately  242  feet  and 
maximum  height  of  about  12.5  feet;  (2)  a 
reservoir  with  normal  pool  elevation  of 
802.5  feet  NGVD  and  storage  capacity  of 
approximately  2.400  acre-feet  and 
surface  area  of  about  230  acres;  (3)  an 
existing  powerhouse  approximately  38 
feet  by  20  feet,  housing  two  existing 
turbine-generator  units  with  a  total 
installed  capacity  of  380  kW. 
Modifications  will  be  made  to  unit 
number  two  to  increase  the  efficiency; 
(4)  an  existing  480-volt  transmission  line 
approximately  400  feet  in  length;  and  (5) 
appurtenant  facilities.  Applicant 
estimates  that  the  average  annual 
energy  would  be  3,041,000  kWh.  Owner 
of  the  dam  and  powerhouse  is  the  Little 
Rapids  Corporation. 

k.  Purposes  of  Project:  The  Applicant 
anticipates  that  project  energy  will  be 
utilized  in  their  paper  mill  operations. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Al,  A9. 
B,  C,  and  D3a. 

24  a.  Type  of  Application:  Exemption 
(5  MW  or  Less). 

b.  Project  No:  8376-000. 

c.  Date  Filed:  June  20, 1984. 

d.  Applicant:  Stockport  Milling  Co., 
Inc. 

e.  Name  of  Project:  Stockport  Hydro. 

f.  Location:  Muskingum  River  in 
Morgan  County.  Ohio. 

g.  Filed  Pursuant  to:  Energy  Security 
Act  of  1980  Section  408  (16  U.S.C.  2705 
and  2708  as  amended). 

h.  Contact  Person:  Robert  T.  Grove. 
President,  Stockport  Milling  Co.,  Inc.. 
P.O.  Box  127,  Stockport,  Ohio  43787. 

i.  Comment  Date:  February  15, 1985. 

j.  Competing  Application:  Project  No. 
7750-000.  Date  Filed:  October  24. 1983. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  Ohio  Department  of  Natural 


Resources  dam,  12.4  feet  high  and  4H0 
feet  long;  (2)  an  existing  reservoir  at  640 
feet  M.S.L.  with  negligible  storage  and 
surface  area;  (3)  an  existing  160-fool- 
long,  36-foot-wide  lock;  (4)  a  proposed 
powerhouse  containing  a  generating  unit 
with  a  rated  capacity  of  1.500  kW;  and 
(5)  a  proposed  0.95-mile-long 
transmission  line  tying  into  the  existing 
Ohio  Power  Company  line.  The 
Applicant  estimates  a  12  million  kWh 
average  annual  energy  production. 

1.  Purpose  of  Exemption:  An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Al.  A9. 
B,  C.  and  D3a. 

25  a.  Type  of  Application:  Exemption 

Under  5  MW. 

b.  Project  No;  8726-000. 

c.  Date  Filed:  November  19, 1984. 

d.  Applicant:  Harold  E.  Foster  and 
Robert  Z.  Walker. 

e.  Name  of  Project:  Upper  Cold 
Springs. 

f.  Location:  Natural  springs,  near 
Copco,  in  Siskiyou  County.  California. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980, 16  U.S.C. 
2705  and  2708  as  emended. 

h.  Contact  Person:  Mr.  Robert  Z. 
Walker.  Star  Route  Box  79,  Montague. 
California  96064,  (916)  459-5607. 

i.  Comment  Date:  February  15, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  6  springs,known  as 
Upper  Cold  Springs  and  would  consist 
of:  (1)  A  4-foot  by  3-foot  collection  box; 
(2)  a  750-foot-long,  12-inch  diameter 
pipeline/penstock;  (3)  an  existing 
powerhouse  containing  a  new  Pelton 
impulse  turbine-generator  unit  rated  at 
66  kW  and  producing  an  estimated 
average  annual  generation  of  0.462  GWh 
al  a  design  head  of  285  feet  and  a  flow 
of  3.5  cfs;  (4)  a  tailrace  consisting  of  an 
irrigation  channel;  and  (5)  a  tap 
transmission  line  to  interconnect  the 
project  to  an  existing  Pacific  Power  ft 
Light  Company  (PP&L)  line.  Project 
power  would  be  sold  to  PP&L.  The 
project  would  be  located  on  Bogus 
Creek  Ranch,  Inc.  lands.  The  project  is  a 
retrofit  of  a  plant  installed  in  1929  to 
provide  electricity  for  the  Foster  R;inch 
and  Walker  Ranch. 

An  exemption,  if  issued,  gives  the 
Exemptee  priority  of  control, 
development,  and  operation  of  the 
project  under  the  terms  of  the  exemption 
from  licensing,  and  protects  the 
Exemptee  from  permit  or  license 


1626 


Federal  Register  /  Vol.  50.  No.  8  /  Friday.  |dnuary  11.  1985  /  Notices 


iipplicanls  that  would  seek  to  take  or 
develop  the  project. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Al.  A9. 
B.  C  and  D3a. 

26  a.  Type  of  Application:  Minor 
License  (5MW  or  Less). 

b.  Project  No:  8517-001. 

c.  Date  Filed:  October  15. 1984. 

d.  Applicant:  Prodek.  Inc. 

e.  Name  of  Project:  Jackson  Gulch 
Dam  Water  Power  Project. 

f.  Location:  On  the  diversion  of  the 
Mancos  River  in  Monte/uma  County. 
Colorado. 

S-  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  David  N.  Raffei. 
President.  Prodek.  Inc..  P.O.  Box  12608. 
El  Paso.  Texas  79912  and  George  V. 
Allen  Jr..  Shaw.  Pittman.  Potts  * 
Trowbridge.  IWX)  .\1  Street.  NW.. 
Washington.  DC.  20O36. 

i.  Comment  Date:  February  19.  1985. 

j.  Description  of  Project:  The 
Applicant  would  utilize  an  existing  dam 
and  lands  under  the  jurisdiction  of  the 
Bureau  of  Reclamation.  The  proposed 
project  would  consist  of:  (1)  Proposed 
powerhouse  No.  1  would  contain  one 
generating  unit  rated  at  175  KW.  which 
would  be  located  at  the  south  toe  of  the 
dam.  The  water  to  the  powerhouse 
wnuld  flow  through  a  proposed  24-inch 
branch  pipe,  which  would  connect  to  the 
existing  6.5-foot  diameter  horseshoe 
conduit  located  at  the  base  of  the  dam, 
and  discharge  into  the  exist. ng  outlet 
c.nidl:  (2)  proposed  powerhouse  No.  2 
would  contain  one  generating  unit  rated 
at  200  KW.  which  would  be  located  at 
the  southeast  end  of  the  outlet  canal. 
The  water  to  the  powerhouse  would 
flow  through  a  proposed  24-in« :h 
diameter  penstock,  which  would 
connect  to  the  proposed  int.ike  pipes  of 
thir  outlet  canal,  and  discharge  into  the 
existing  stilling  basin:  (3)  proposed 
powerhouse  No.  3  would  contain  one 
generating  unit  rated  rit  450  KW.  which 
would  be  located  approximately  40  feet 
east  of  powerhouse  No.  2.  The  water  to 
the  powffhouse  would  flow  through  a 
proposed  24-inch  diameter  penstock, 
which  would  connect  to  the  proposed 
intake  pip»'s  of  the  outlet  canal,  and 
discharge  into  the  existing  stilling  basin; 
(4)  an  existing  tailwafer  channel,  which 
empties  the  water  into  the  West  Mancos 
River:  (5)  proposed  12.4r/7.2-KV  buried 
transmission  lines.  90  feet  long  and  3.350 
feel  long,  respectively;  The  Applicant 
estimates  the  average  annua!  energy 
output  is  1.300.000  KWh:  and  (6) 
appurtenant  facilifies. 

k.  Purpose  of  Project:  The  power 
generated  at  the  project  would  be  sold 
to  Colorado-l'te  Electric  Association. 
Inc. 


I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
B,  C,  a  D3a. 

Competing  Applications 

Al.  Exemption  for  Small 
Hydroelectric  Power  Project  under  5MW 
Capacity — Any  qualified  license  or 
conduit  exemption  applicant  desiring  to 
File  a  competing  application  must  submit 
to  the  Commission,  on  or  before  the 
specified  comment  date  for  the 
particular  application,  either  a 
competing  license  or  conduit  exemption 
application  that  proposes  to  develop  at 
least  7.5  megawatts  in  that  project,  or  a 
notice  of  intent  to  file  such  an 
application.  Any  qualified  small 
hydroelectric  exemption  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commi.ssion,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  small  hydroelectric 
exemption  application  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  license,  conduit  exemption, 
or  small  hydroelectric  exemption 
application  no  later  than  120  days  after 
the  specified  comment  date  for  the 
particular  application.  Applications  for 
preliminary  permit  will  not  be  accepted 
in  respon.se  to  this  notice. 

A2.  Exemption  for  Small 
Hydroelectric  Power  Project  under  5MW 
Capacity — Any  qualified  license  or 
conduit  exemption  applicant  desiring  to 
file  a  competing  application  must  submit 
to  thefiommission.  on  or  before  the 
specified  comment  date  for  the 
particular  application,  either  a 
competing  license  or  conduit  exemption 
application  that  proposes  to  develop  at 
least  7.5  megawatts  in  that  project,  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  license  or 
conduit  exemption  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permit  and  small  hydroelectric 
exemption  will  not  be  accepted  in 
response  to  this  notice. 

.A3.  License  or  Conduit  Exemption — 
Any  qualified  license,  conduit 
exemption,  or  small  hydroelectric 
exemption  applicant  desinng  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  comment  date  for  the 
particular  application,  either  a 
competing  license,  conduit  exemption, 
or  small  hydroelectric  exemption 
application,  or  a  notice  of  intent  to  file 
such  an  application.  Submission  of  a 


timely  notice  of  intent  allows  an 
interested  person  to  file  the  competing 
license,  conduit  exemption,  or  small 
hydroelectric  exemption  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permit  will  not  be  accepted  in  response 
to  this  notice. 

This  provision  is  subject  to  the 
following  exception:  if  an  application 
described  in  this  notice  was  filed  by  the 
preliminary  permittee  during  the  term  of 
the  permit,  a  small  hydroelectric 
exemption  application  may  be  filed  by 
the  permittee  only  (license  and  conduit 
exemption  applications  are  not  affected 
by  this  restriction). 

A4.  License  or  Conduit  Excemption — 
Public  notice  of  the  filing  of  the  initial 
license,  small  hydroelectric  exemption 
or  conduit  exemption  application,  which 
has  already  been  given,  established  the 
due  date  for  filing  competing 
applications  or  notices  of  intent.  In 
accordance  with  the  Commission's 
regulations,  any  competing  application 
for  license,  conduit  exemption,  small 
hydroelectric  exemption,  or  preliminary 
permit,  or  notices  of  intent  to  file 
competing  applications,  must  be  filed  in 
response  to  and  in  compliance  with  the 
public  notice  of  the  initial  license,  small 
hydroelectric  exemption  or  conduit 
exemption  application.  No  competing 
applications  or  notices  of  intent  may  be 
filed  in  response  to  this  notice. 

A5.  Preliminary  Permit:  Existing  Dam 
or  Natural  Water  Feature  Project — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  at  an  existing  dam  or 
natural  water  feature  project,  must 
submit  the  competing  application  to  the 
Commission  on  or  before  30  days  after 
the  specified  comment  date  for  the 
particular  application  (see  18  CFR  4.30 
to  4  33  (1982)).  A  notice  of  intent  to  file  a 
competing  application  for  preliminary 
peimit  will  not  be  accepted  for  filing. 

A  competing  preliminary  permit 
application  must  conform  with  19  CFR 
4.33  (a)  and  (d). 

A6.  Preliminary  Permit:  No  Existing 
Dam — Anyone  desiring  to  file  a 
competing  application  for  preliminary 
permit  for  a  proposed  project  where  no 
dam  exists  or  where  there  are  proposed 
major  motlifications,  must  submit  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application,  the  competing  application 
itself,  or  a  notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  preliminary 
permit  application  no  later  than  fiO  days 
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cifter  the  specified  comment  date  for  the 
particular  application. 

A  competing  preliminary  permit 
application  must  conform  with  19  CFR 
4.33  (a)  and  (d).  j 

A7.  Preliminary  Pe'rriiit — Except  as 
provided  in  the  followfcig  paragraph,  any 
qualified  license,  conduit  exemption,  or 
small  hydroelectric  exemption  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
1)1  fore  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  license,  conduit  exemption, 
or  small  hydroelectric  excmptfon 
iipplication  or  a  notice  of  intent  to  file 
such  an  application.  Submission  of  a 
timely  notice  of  intent  to  file  a  license, 
conduit  exemption,  or  small 
hydroelectric  exemption  application 
allows  an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application. 

In  addition,  any  qualified  license  or 
conduit  exemption  applicant  desiring  to 
file  a  competing  applination  may  file  the 
subject  application  until:  (1)  a 
preliminary  permit  with  which  the 
subject  license  or  conduit  exemption 
application  would  compete  is  issued,  or 
(2)  the  earliest  specified  comment  date 
for  any  license,  conduit  exemption,  or 
small  hydroelectric  exemption 
application  with  which  the  subject 
license  or  conduit  exemption  application 
would  compete;  whichever  occurs  first. 

A  competing  license  application  must 
conform  with  18  CFR  4.33  (a)  and  (bj. 

A8.  Preliminary  Permit — Public  notice 
of  the  filing  of  the  initial  preliminary 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  preliminary  permit 
applications  on  notice*  of  intent.  Any 
competing  preliminary  permit 
application,  or  notice  of  intent  to  file  a 
competing  preliminary  permit 
application,  must  be  filed  in  response  to 
and  in  compliance  with  the  public  notice 
of  the  initial  preliminary  permit 
application.  No  compeling  preliminary 
peimit  applications  or  notices  of  intent 
to  file  a  preliminary  pormit  may  be  filed 
in  response  to  this  notice. 

Any  qualified  small  hydroelectric 
exemption  applicant  drsiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  coment  da\e  for  the  particular 
application,  either  a  competing  small 
hydroelectric  exemption  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  small 
hydroelectric  exemption  application 
allows  an  interested  person  to  file  the 
competing  application  no  later  than  120 


days  after  the  specified  comment  date 
for  the  particular  application. 

In  addition,  any  qualified  license  or 
conduit  exemption  applicant  desiring  to 
file  a  competing  application  may  file  the 
subject  application  until:  (1)  a 
preliminary  permit  with  which  the 
subject  license  or  conduit  exemption 
application  would  compete  is  issued,  or 
(2)  the  earliest  specified  comment  date 
for  any  license,  conduit  exemption,  or 
small  hydroelectric  exemption 
application  with  which  the  subject         ' 
license  or  conduit  exemption  application 
would  compete:  whichever  occurs  first. 

A  competing  license  application  must 
conform  with  18  CFR  4.33(a)  and  (d). 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  license,  small 
hydroelectric  exemption,  or  conduit 
exemption  application,  and  be  served  on 
the  applicant(s)  named  in  this  public 
notice. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements.of  the  Rules  of  Practice 
and  Procedure.  18  C.F.R.  §§  385.210.  .211. 
.214.  In  determining  the  appropriate 
action  in  take,  the  Commission  will 
consider  all  protest  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filinti  and  Service  of  Responsive 
Documents — Anv  filings  must  bear  in  all 
capital  If  Iters  the  title''CO.MMENTS  ■.  . 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION". 
"COMPETING  APPLICATION". 
"PROTEST"  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  Project 
Number  of  the  particular  application  to 
which  the  filing  is  in  response.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  Kenneth  F. 
Plumb.  Secretary.  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  N.E..  Washington.  D.C. 
20426.  An  additional  copy  must  be  sent 
to:  Fred  E.  Springer.  Chief.  Project 
Management  Branch.  Division  of 
Hydropower  Licensing,  Federal  Energy 
Regulatory  Commission.  Room  208  RB  at 
the  above  address.  A  copy  of  any  notice 


of  intent,  competing  application  or 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Dl.  A}irncy  Comments — Federal. 
State,  and  local  agencies  th.it  receive 
this  notice  through  direct  mailing  from 
the  Commission  are  requested  to 
provide  comments  pursuant  to  the 
Federal  Power  Act.  the  Fish  and 
Wildlife  Coordination  Act.  the 
Endangered  Species  Act.  the  .National 
Historic  Preservation  Act.  the  Historical 
and  Archeological  Preservation  Act.  the 
.National  Environmental  Policy  Act.  Pub. 
L.  No.  88-29.  and  other  applicable 
statues.  No  other  formal  requests  for 
comments  will  be  made. 

Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
issuance  of  a  license.  A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  with  the  Commission 
within  the  time  set  for  filing  comments, 
it  will  be  presumed  to  have  no 
comments.  One  copy  cf  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

1)2.  Agency  Comments — Federal. 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  (A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.)  If  an  agency  does 
not  file  coments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

D3a.  Agency  Comments — The  U.S. 
Fish  and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  and  the  State 
Fish  and  Game  agency(ies)  are 
requested,  for  the  purposes  set  forth  in 
Section  408  of  the  Energy  Security  .Act  of 
1980.  to  file  within  60  days  from  the  date 
of  issuance  of  this  notice  appropriate 
terms  and  conditions  to  protect  any  fish 
and  wildlife  resources  or  to  otherwise 
carry  out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act.  General 
comments  concerning  the  project  and  its 
resources  are  requested:  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  Federal.  State,  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
with  their  duties  and  responsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 


1628 


Federal  Register  /  Vol.  50.  No.  8  /  Friday,  January  11.  1985  /  Notices 


lo  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  Ihe  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

D3b.  Aj^oncy  Comments — The  U.S. 
Fish  and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  and  the  Stale 
Fish  and  Came  agency(ies)  are 
requested,  for  the  purposes  set  forth  in 
Section  30  of  the  Energy  Power  Act.  to 
file  within  45  days  from  Ihe  drite  of 
issuance  of  this  notice  appropriate  terms 
and  conditions  to  protect  any  fish  and 
wildlife  resources  or  otherwise  carry  out 
the  provisions  of  the  Fish  and  Wildlife 
Coordination  Act.  General  comments 
concerning  the  project  and  its  re.souices 
are  requested:  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 
identified  in  the  agency  letter.  If  an 
agency  docs  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal.  State.  and-4ocal  agencies 
are  requested  to  provide  any  comments 
they  may  have  in  accordance  with  their 
duties  and  responsibilities.  No  other 
formal  requests  for  comments  will  be 
made.  Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  45  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Dnted:  lanuarv  a  1985. 
Kenneth  F.  Plumb. 
fit^  retary. 
|FR  Doc  B.:-919  Filed  1-10-85:  8:45  am) 

BILUNG  CODE  6717-«1-ll 

Office  of  Conservation  and 
Renewable  Energy 

ICaseNo.  RF-0011 

Energy  Conservation  Program  for 
Consunier  Products;  Petition  for 
Waiver  of  Refrigerator  and 
Refrigerator-Freezer  Test  Procedure 
From  Whirlpool  Corp. 

AGENCY:  Conservation  and  Renewable 
Energy  Office.  DOE. 
action:  Notice. 

summary:  Today's  notice  publishes  a 
Petition  for  Waiver"  from  Whirlpool 
Corporation  (Whirlpool)  of  Benton 
Harbor.  Michigan,  requesting  a  waiver 
from  the  Department  of  Energy  (DOE) 


test  procedure  for  refrigerators  and 
refrigerator-freezers.  Whirlpool  is  a 
manufacturer  of  home  appliances, 
including  refrigerator-freezers. 
Whirlpool  has  developed  an  electronic 
adaptive  defrost  control  for  refrigerator- 
freezers  that  initiates  defrost  cycles  in 
response  to  operating  conditions  and 
usage  patterns.  The  petition  requests 
DOE  to  grant  Whirlpool  relief  from  the 
DOE  test  procedure  for  refrigerators  and 
refrigerator-freezers  for  its  refrigerator- 
freezer  models  equipped  with  electronic 
adaptive  defrost  controls  on  the  basis 
that  the  existing  test  procedure  yields 
materially  inaccurate  estimates  of  the 
energy  consumption  of  such  units.  DOE 
is  soliciting  comments,  data,  and 
information  regarding  the  petition. 
DATE:  DOE  will  accept  comments,  data 
and  information  not  later  than  February 
n.  1985. 

ADDRESSES:  Written  comments  and 
sliitemi-nls  shall  be  sent  to:  Department 
of  Energy.  Office  of  Conservation  and 
Renewable  Energy,  Test  Procedures  for 
Consumer  Products.  Case  No.  RF-001. 
Mail  Stop  CE-113,  Forrestal  Building. 
1000  Independence  Avenue.  SW.. 
Washington.  D.C.  20585. 
FOR  FUimiER  INFORMATION  CONTACT: 
Michael  J.  McCabe.  U.S.  Department  of 
Energy.  Mail  Station  CE-113,  Forrestal 
Building.  1000  Independence  Avenue, 
SW..  Washington.  DC.  20585,  (202) 
252-9127 
Eugene  Margolis.  Esq.,  U.S.  Department 
of  Energy.  Office  of  General  Counsel. 
Mail  Station  GC-12.  Forrestal 
Building.  1000  Independence  Avenue, 
SW..  Washington.  DC.  20585.  (202) 
252-9513. 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  was  establis^hed 
pursuant  to  the  Energy  Policy  and 
Conservation  Act  (EPCAJ  (Pub.  L.  94- 
163.  89  Stat.  917).  as  amended  by  the 
National  Energy  Conservation  Policy 
Act  (NECPA)  (Pub.  L.  95-619.  92  Stat. 
3266).  which  requires  DOE  lo  prescribe 
standardized  lest  procedures  to  measure 
the  energy  consumption  of  certain 
consumer  products,  including 
refrigerators  and  refrigerator-freezers. 
The  intent  of  the  test  procedures  is  lo 
provide  a  comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
lest  procedures  appear  al  10  CFR  Part 
430.  Subpart  B. 

DOE  has  also  prescribed  procedures 
by  which  manufacturers  may  petition  for 
waiver  of  test  procedure  requirements 
for  a  particular  basic  model  of  a  product 
covered  by  a  lest  procedure  and  Ihe 
Department  may  temporarily  waive  such 


test  procedure  requirements  for  such 
basic  model.  Waivers  may  be  granted 
when  one  or  more  design  characteristics 
of  a  basic  model  either  prevent  testing 
of  the  basic  model  according  to  the 
prescribed  lest  procedure  or  lead  to 
results  so  unrepresentative  of  the 
models  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  These  waiver 
procedures  appear  at  10  CFR  430.27. 
Waivers  generally  remain  in  effect  until 
final  test  procedure  amendments 
become  effective,  resolving  the  problem 
that  is  the  subject  of  the  waiver. 

Refrigerator-freezers  are  one  of  the 
products  covered  by  the  Federal  Trade 
Commission's  (FTC)  Appliance  Labeling 
Program.  The  energy  consumption  of 
refrigerator-freezers,  as  determined 
using  DOE's  test  procedure,  forms  Ihe 
basis  of  the  estimated  annual  operating 
cost  figures  which  FTC  requires 
manufacturers  of  refrigerator-freezers  to 
disclose  on  an  EnergyGuide  label  on 
each  unit  to  assist  consumers  in  making 
a  purchasing  decision. 

Whirlpool  filed  a  petition  for  waiver 
from  the  DOE  test  procedure  for 
refrigerators  and  refrigerator-freezers  on 
the  grounds'that  the  procedure  yields 
materially  inaccurate  estimates  of  the 
energy  consumed  by  its  refrigerator- 
freezer  models  equipped  with  what 
Whirlpool  terms  electronic  adaptive 
defrost  controls.  Whirlpool  stales  that 
its  electronic  adaptive  defrost  control 
initiates  defrost  cycles  on  the  basis  of 
compressor  run  lime,  refrigerator  and 
freezer  door  openings,  and  Ihe  length  of 
the  proceeding  defrost  period.  The 
petition  cites  three  faults  with  using  the 
current  DOE  test  procedure  for 
refrigerators  and  refrigerator-freezers  lo 
evaluate  the  energy  consumption  of 
refrigerator  freezers  equipped  with 
electronic  adaptive  defrost  controls. 

First,  Ihe  current  test  procedure  has 
no  provision  for  determining  the  interval 
between  defrost  cycles  for  refrigerator- 
freezers  equipped  with  electronic 
adaptive  defrost  controls  which  would 
be  comparable  lo  normal  usage  patterns. 
Second,  the  current  lest  procedure 
would  likely  underestimate  the  actual 
energy  consumption  of  such  products 
because  the  low  humidity  conditions 
normally  encountered  within  Ihe 
product  during  the  test  and  the  lack  of 
refrigerator  and  freezer  compartment 
door  openings  during  the  lest  lengthens 
the  period  between  defrost  cycles 
beyond  that  which  would  be  expected 
under  normal  usage  conditions.  Third. 
Ihis  lengthening  of  the  period  between 
defrost  cycles  lengthens  Ihe  duration  of 
Ihe  test  to  the  point  that  it  is  unduly 
burdensome  to  conduct. 
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Further.  Whirlpool  evaluated  the 
applicability  of  two  alternate  test 
methods,  both  intended  to  cover 
refrigerator-freezers  equipped  with  so- 
called  demand  defrost  controls,  and 
determined  that  neither  was  appropriate 
for  use  in  testing  units  equipped  with 
electronic  adaptive  defrost  controls. 
Whirlpool  contends  that  no  acceptable 
alternate  test  procedure  exists  and  that 
the  development  of  such  an  alternate 
test  procedure  should  await  field  data 
which  reflects  the  actual  performance  of 
such  products  under  varying  conditions 
of  use  and  operation. 

Pursuant  to  paragraph  (b)  of  10  CFR 
430.27,  DOE  is  hereby  publishing  the 
"Petition  for  Waiver"  in  its  entirety.  The 
petition  contains  no  confidential 
information.  DOE  solicits  comments, 
data,  and  information  respecting  the 
petition. 

Issued  in  Washington,  p.C.  December  26. 
l!iB4.  I 

Pal  Collins. 
( tnder  Secretary. 
November  13, 1964. 
Mr.  Michael ).  McCabe,    ' 
Branch  Chief.  Testing  and  Evaluation. 

Conservation  and  Renewable  Energy. 

U.S.  Department  of  Energy.  1000 

Independence  Avenue.  NW..  Room  CF- 

217.  Washington.  D.C.  20585 
Gentlemen:  1.  Petition  for  Waiver — In 
accordance  with  10  CFR  Part  430.27,  this  is  a 
Petition  for  Waiver  from  Ihe  test  procedure 
specified  in  10  CFR  Part  430.  Sub-Part  B, 
Appendix  Al.  adopted  August  10, 1982. 
Concurrently  with  the  filing  of  this  Petition 
for  Waiver.  Whirlpool  Corporation  is  filing  an 
Application  for  Temporary  Exception  with 
the  Office  of  Hearings  and  Appeals  of  the 
DOE.  A  copy  of  the  Application  for 
Temporary  Exception  is  attached  hereto. 
Whirlpool  Corporation  has  developed  and  is 
pliinning  to  market  several  refrige^»ltor- 
freezcr  models  with  electronic  adaptive 
defrost  controls  that  are  required  to  be  tested 
under  the  pirovisions  of  10  CFR  Part  430,  Sub- 
Part  B.  Appendix  Al.  10  CFR  Part  430,  Section 
430.22  prohibits  a  manufacturer  from  making 
any  representation  regarding  energy 
consumption  of  a  refrigerator-freezer  that  is 
not  based  on  results  of  tests  under  Appendix 
Al.  Further,  16  CFR  305.4  prohibits  the 
manufacturer  from  selling  or  offering  for  sale 
a  refrigerator-freezer  thai  does  not  bear  an 
Energyguide  label  specifying  the  estimated 
annual  operating  cost  for  that  product  based 
upon  tests  conducted  in  accordance  with 
Appendix  Al.  In  as  much  as  Whirlpool  may 
not  make  an  energy  representation  regarding 
refrigerator-freezers  unless  such 
representation  is  based  upon  Ihe  results  of 
tests  conducted  in  accordance  with  Appendix 
Al.  and  Appendix  Al  tests  will  not 
accurately  represent  the  energy  consumption 
of  refrigerator-freezers  with  electronic  defrost 
controls,  we  submit  this  petition. 

2.  General  Description  of  Petitioner's 
Business — Whirlpool  Corporation  is  a 
manufacturer  of  home  appliances  including 


refrigerator-freezers.  Whirlpool  has  now 
developed  an  electronic  adaptive  defrost 
control  for  refrigerator-freezers  that  initiates 
defrost  cycles  for  the  refrigerator-freezer  in 
response  to  operating  conditions  and  usage 
patterns.  The  electronic  adaptive  defrost 
control  will  initially  be  installed  on  two 
models  of  side-by-side  refrigerator-freezers. 

3.  Electronic  Adaptive  Defrost  Control 
Design  Principles — The  electronic  adaptive 
defrost  control  employs  a  microcomputer 
utilizing  an  algorithm  that  initiates  defrost 
cycles  on  a  non-timed  basis  depending  on 
compressor  run  time,  refrigerator  and  freezer 
door  openings,  and  the  length  of  the 
preceding  defrost  period.  The  actual  interval 
between  defrost  cycles  with  this  control 
could  be  from  six  (6)  hours  to  twelve  (12) 
days.  The  electronic  adaptive  defrost  control 
is  not  a  demand  defrost  system  that  initiates 
a  defrost  cycle  based  upon  actual  frost  on  the 
evaporator. 

4.  DOE  Test  Does  Not  Adequately 
Determine  the  Period  Between  Defrost 
Cycles — There  is  no  provision  in  the 
refrigerator-freezer  lest  procedure,  10  CFR 
Part  430,  Sub-Part  B,  Appendix  Al.  to 
determine  Ihe  interval  between  defrost  cycles 
for  a  refrigerator-freezer  with  an  adaptive 
defrost  control  which  would  account  for 
compressor  run  time,  refrigerator  and  freezer 
compartment  door  openings  and  the  length  of 
time  of  the  previous  defrost  cycle  which 
would  be  comparable  to  normal  usage 
patterns.  However,  Appendix  Al  does 
include  a  provision  for  long-time  automatic 
defrost  refrigerator-freezers.  These  specific 
provisions  are  found  in  Section  4.1.2.1  and 
5.2.1.2  of  Appendix  Al.  The  rationale  for 
treating  long-time  automatic  defrost  systems 
differently  than  standard  products  is  found  in 
(he  discussion  in  conjunction  with  adoption 
of  the  final  rule  and  is  found  at  pages  34521 
and  34522  of  Federal  Register,  Volume  47,  No. 
154.  Tuesday,  August  10, 1982.  The  different 
treatment  for  a  long-time  automatic  defrost 
refrigerator  is  based  on  the  premise  that  a 
minimum  of  14  hours  of  compressor  run  time 
will  elapse  between  defrost  cycles.  In  the  test 
measurements  specified  in  Section  5.2.1.2  the 
time  between  defrost  cycles  is  recorded  as 
quantity  CT.  However,  this  test  procedure  is 
intended  for  products  with  a  timed  interval 
between  defrost  cycles  resulting  in  a  fixed 
CT.  The  long-time  automatic  defrost  test 
procedure  does  not  address  determining  CT 
for  a  product  in  which  the  interval  between 
defrost  cycles  depends  upon  operating 
conditions  as  described  above.  Accordingly, 
the  test  methodology  provided  for  in  the  case 
of  long-time  automatic  defrost  systems  is  not 
applicable  to  refrigerator-freezers  with 
adaptive  defrost  controls. 

5.  DOE  Test  is  Unduly  Burdensome — In  10 
CFR.  Part  430,  Sub-Part  B,  Appendix  Al,  a 
refrigerator-freezer  lest  period  is  defined  as 
the  time  span  from  one  point  during  the 
defrost  period  to  the  corresponding  point  in 
the  next  defrost  period.  For  a  conventional 
automatic  defrost  refrigerator-freezer,  total 
lest  lime  required  for  the  stabilization  and 
test  period  is  typically  on  the  order  of  three 
days  of  less.  An  automatic  defrost 
refrigerator-freezer  with  an  anti-sweat  heater 
switch  requires  four  tests  to  determine  the 
total  per  cycle  energy  consumption  for  that 


unit.  In  order  to  achieve  a  95'V.  confidence 
level  for  a  given  model,  a  minimum  of  three 
products  must  t>e  tested  Therefore  to  rale  a 
given  model  having  an  anti-sweat  heater 
switch  at  a  95%  confidence  level  takes  thirty- 
six  test  days.  However,  in  the  case  of 
adaptive  defrost  refrigerator-freezers,  the 
total  lest  time  required  for  the  stabilization 
and  testing  appears  to  be  nine  days.  Since 
this  product  incorporates  an  anti-swcal 
heater  switch,  four  tests  are  also  required. 
With  a  minimum  of  three  units  required  to 
establish  a  95%  confidence  level, 
approximately  108  test  days  are  required  to 
test  an  adaptive  defrost  control  utilizing  the 
standard  test  procedure.  Thus  the  testing 
burden  has  increased  by  three  times  in  order 
to  conduct  required  testing  for  these 
products.  Furthermore,  it  is  likely  that  the 
potential  extremely  long  test  duration  might 
be  impossible  to  accomplish  due  to  the 
difficulty  in  controlling  conditions  in  Ihe  test 
room  within  Ihe  tolerances  required  by  the 
test  procedure  over  long  time  periods. 

6.  DOE  Test  May  Mislead  the  Public  and 
Be  Unfair  to  Petitioner— \\h\r\poo\  believes 
that  testing  refrigerator- freezers  having  the 
electronic  adaptive  defrost  control  system 
under  the  test  room  conditions  specified  in 
Ihe  test  procedure  will  result  in  intervals 
between  defrost  cycles  that  will  be 
considerably  longer  than  would  be  expected 
to  be  encountered  in  normal  usage  because  ol 
low  humidity  conditions  normally 
encountered  within  the  product  during  the 
lest  and  lack  of  refrigerator  and  freezer 
compartment  door  openings.  If  Whirlpool 
Corporation  were  required  to  conduct  tests  in 
accordance  with  Appendix  Al  on 
refrigerator-freezers  having  Ihe  electronic 
adaptive  defrost  control,  the  results  will 
likely  underestimate  Ihe  actual  energy 
consumption  of  such  products  in  normal 
usage  patterns  for  the  reasons  cited  above. 
This  result  would  be  unfair  to  both 
consumers  and  to  Whirlpool.  The  consumer, 
when  comparing  operating  costs,  might  be 
misled  into  purchasing  an  adaptive  defrost 
control  product  based  on  Ihe  incorrect 
labeling  information.  Whirlpool,  on  the  other 
hand,  would  be  placed  in  the  position  of 
providing  cost  of  operation  information  for 
Ihe  Energyguide  label,  in  accordance  with  the 
lest  procedure,  which  it  believes  is 
inaccurate.  Thus,  if  Whirlpool  Corporation 
were  to  attempt  to  conduct  tests  on 
refrigerator-freezers  with  electronic  adaptive 
defrost  controls  in  accordance  with  Appendix 
Al.  the  results  would  likely  be  misleading  to 
consumers  as  well  as  unduly  burdensome  to 
Whirlpool  Corporation.  Failure  to  grant  this 
petition  will  discourage  future  development 
of  innovative  control  systems  for  not  only 
refrigerator-freezers  but  other  products  as 
well  since  Whirlpool  Corporation  will  realize 
that,  unless  the  product  is  capable  of  being 
tested  under  the  existing  test  procedure.?,  it 
may  well  be  actually  or  practically  precluded 
from  testing  the  product  in  order  to  comply 
with  mandatory  labeling  or  a  minimum 
standard  requirement. 

7.  Proposed  Alternate  Test  Method— Al  the 
present  time  Whirlpool  Corporation  does  not 
have  a  proposed  alternate  test  method  for 
refrigerator-freezers  having  an  adaptive 
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defrost  conlrul  system,  tlowcvor.  the  test 
procedure  specified  in  Appendix  Al.  Section 
4.1.2.1  and  Section  5.2.1.2  relating  to  long-lime 
utitomdtic  defrost  products  provides  a  basis 
for  developing  a  test  procedure  for 
refrigerator-freezers  having  adaptive  defrost 
systems  pf  the  type  proposed  by  Whirlpool 
(jirporation.  The  long-time  automatic 
procedure  separates  the  lest  period  into  the 
two  distinct  portions — the  defrost /recovery 
portion  and  the  steady  sl.ite  cycling  portion. 
Such  an  approach  would  be  an  effective 
m.inner  for  testing  adaptive  defrost  contiol 
products  if  an  additional  procedure  w.is 
developed  to  establish  the  value  of  "CI "  for 
the  respective  products.  Whirlpool 
Corporation  is  actively  engaged  in 
investigating  test  methods  for  determining  CT 
which  will  be  representative  for  refrigerator- 
freezers  having  adaptive  d«:frost  control 
systems.  A  door  opening  test  might  provide 
some  means  to  estimate  a  value  for  "CT'.  but 
would  present  several  difficult  problems. 
Kirst.  it  would  be  difficult,  if  not  practicaly 
impossible,  to  control  ambient  humidity 
Conditions  to  the  degree  required  to  obtain 
repeatability  in  test  results.  Secondly,  the 
cost  and  space  required  for  door  opening 
mechanisms  would  be  prohibitive  if  adaptive 
ilcfrosi  controls  were  used  on  many  models 
in  the  product  line.  Whatever  test  method  is 
ultimately  desi<>ned  to  determine  the  length  of 
time  between  defrost  cycles.  CT.  such  test 
method  must,  we  believe,  be  based  on  field 
d.ita  reflecting  actual  experience,  under 
varying  operating  conditions,  of  products 
having  these  systems. 

6.  Other  Test  Methoih  Conaidficd— One 
lest  procedure  considered  and  determined 
not  to  be  applicable  is  discussed  in  a  paper 
presented  by  Neil  Lynch,  at  the  10«4 
Ii'.iernational  Appliance  Technical 
Conference  at  Ohio  State  University  entitled 
■  Proposed  Energy  Test  Procedure  for 
Household  Refrigerator  Freezers  Equipped 
with  Demand  Defrost  Controls  ".  As 
mentioned  above,  the  adaptive  defrost 
control  does  not  respond  to  frost  conditions 
found  on  the  evaporator  as  is  the  case  with 
demand  defrost  controls.  Rather,  the  adaptive 
defrost  control  operates  on  an  algorithm 
whii  h  accounts  for  events  likely  to  be 
pioporlionale.  in  normal  circumstances,  to 
frost  build-up  on  the  evaporator.  The 
procedure  described  by  .Vlr.  Lynch  is  one 
which  provides  for  indiT-r!  frost  build-up  on 
the  ev.iporator.  Mr.  Lynch  s  proposed 
procedure  is  not  applicable  to  adaptive 
defrost  control  products  because  the  control 
does  not  respond  directly  to  the  frost  load 
created  by  the  Lynch  test  procedure. 

A  test  procedure  was  considered  by  DOE 
and  the  National  Bureau  of  Standards 
("NBS")  for  demand  defrost  systems,  as  part 
of  the  proposed  rule  setting  refriger.itor  test 
|)rocedures.  See  Federal  Register  Vol.  45.  .\o. 
I. to.  luly  14.  1980.  page  47398.  In  this  proposal, 
a  value  of  CT  corresponding  to  one  defrost 
every  24  hours  would  be  assigned  to  all 
demand  defrost"  systems.  However,  an 
arbitrary  assignment  of  a  common  CI'  to  all 
demand  (or  adaptive)  defrost  systems  has  the 
potential  of  either  understanding  or 
overstating  the  energy  savings  attribute  d  to 
ihc  defrost  control  mechanism.  In  thi;  case  of 
the  adaptive  defrost  system  in  question. 


Whirlpool  believes  that  the  savin'.>s  would  be 
understated. 

9.  Public  Policy — The  granting  of  this 
waiver  will  serve  to  further  the  nation's 
energy  conservation  policy  by  encouraging 
manufacturers  to  develop  new  and 
innovative  control  systems  to  provide  more 
energy-efficient  appliances  which,  in  the  long 
run,  will  serve  to  reduce  the  energy 
consumption  of  products. 

10.  Other  Manufacturers — H  is  our  belief 
that  no  other  appliance  manufacturers  in  the 
United  States  market  basic  models  of  electric 
refrigerator-freezers  which  incorporate  non- 
time  initiated  defrost  systems  that  will  be 
comparable  to  the  adaptive  defrost  control 
system  proposed  by  applicant. 

If  additional  information  is  required,  please 
contact  Andrew  Takacs  (616/926-3219)  or 
Robert  Judd  (616/926-5577). 

Respectively, 
A.J.  Takacs. 
|FR  Doc.  85-814  Filed  l-10-«5;  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPTS-51S53:  FRL-2755-21 

Certain  Cttemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA), 
action:  Notice. 

summary:  Section  ^[■a)[\]  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13. 1983  (48  FR  21722).  This  notice 
annour  es  receipt  of  twenly-cight  PMNs 
and  provides  a  summary  of  each. 
dates:  Close  of  Review  Period: 
PMN  85-355.  85-356.  85-357.  85-358,  85- 

359,  85-360,  85-361.  and  85-362— 

March  27. 1985, 
PMN  85-363  and  85-364— March  30. 

1985, 
PMN  85-365,  85-366,  85-367.  85-368,  85- 

369.  85-370,  85-371.  85-372,  85-373,  85- 

374.  85-375.  85-376,  85-377,  85-378.  85- 

379.  85-380.  85-381,  and  85-382— April 

1. 1985, 

Written  comments  by: 
PMN  85-355,  85-356,  85-357.  85-358.  85- 

359,  85-360,  85-361,  and  85-362— 

February  25.  1985, 
PMN  85-363  and  85-304 — February  28. 

1985. 
PMN  85-365.  85-366.  85-367,  85-368,  85- 

369,  85-370,  85-371.  85-372.  85-373.  85- 


374.  85-375.  85-376.  85-377.  85-378.  85- 
379,  85-.180.  85-381.  and  85-382  — 
M.irch  2. 1985, 
ADDRESS:  Written  comments,  idnntifiod 
by  the  document  control  number 
••|OPTS-515.'-j3r'  and  the  specific  PMN 
number  should  be  sent  to;  Document 
Control  Officer  (TS-793).  Information 
Management  Division.  Office  of  To.xic 
Substances,  Environmental  Protection 
Agency.  Rm.  F/-201.  401  M  Street  SW.. 
Washin-jton.  DC  20460,  (202-382-3532). 

FOR  FURTHER  INFORMATION  CONTACT 

Wendy  Cleland-IIamnett.  Chemical 
Control  Division  (TS-794),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Rm.  E-611,  401  M 
Street  SW..  Washington.  DC  20460.  (202- 
382-3725). 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address. 

PMN  85-335 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyhalogenated  alkyl 
phenol. 

Use/Production.  (S)  Industrial 
chemical  intermediate.  Prod,  range: 
Confidential. 

Toxicity  Date.  Acute  oral:  2.8  g/kg: 
Irritation:  Skin — Moderate  to  severe. 
Eye — Severe. 

Exposure.  Manufacture:  dermal  and 
inhalation,  a  total  of  4  workers,  up  to  1 
hr/da,  up  to300da/yr. 

Environmental  Release/Disposal. 
Trace  amounts  released  to  air. 

PMN  85-356 

Manufacturer.  Confidential. 

Chemical.  (G)  Alcohol  sulfate,  lithium 
salt. 

Use/Production.  (G)  An  additive  used 
in  the  energy  production  industry.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  1  worker,  up  to  2-3  hrs/da. 

Environmental  Release/Disposal.  25 
kg/d.iy  released. 

PMN  85-357 

Manufacturer.  Confidential. 

Chemical.  (S)  Polymer  of  ester  diol 
204.  trimethylol  propane,  adipic  acid. 
Desmondur-W.  isocyanato  ethyl 
methacrylate  and  butyl  methacrylate. 

U.'ie.  Production.  (S)  Site-limited  and 
industrial  resin  used  in  automotive 
paint.  Prod,  range:  70.000-210,000  kg/yr. 
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Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal  and  inhalation,  a 
total  of  6  workers,  up  to  0.5  hr/da.  up  to 
2.50  da/yr.  i 

EnvinwmeiUal Relea^/ Disposal.  0.2 
to  180  kg/batch  of  resin  end  0.2  to  1  kg/ 
batch  of  paint  released.  Disposal  by 
landfill. 

PMN  85-358 

Manufacturer.  Confidential. 

Chemical.  (S)  Polymer  of  2.2  dimethyl- 
3-hydroxypropyl-l.  2  diniethyl-3- 
hydroxypropionate.  methylene  bis  (4- 
cyclohexyl  isocyanate), 
polycaprolactone  triol,  ajdipic  acid,  E- 
caproiactone.  ' 

Use/Production.  (S)  Site-limited  and 
industrial  resin  used  in  automotive 
paint.  Prod,  range:  184,000-307,600  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal  and  inhalation,  a 
total  of  6  workers,  up  to  0.5  hr/da,  up  to 
250  da/yr. 

Environmental  Release/Disposal.  0.2 
to  180  kg/batch  of  resin  and  0.2  to  1  kg/ 
batch  of  paint  released.  Disposal  by 
landfill. 


PMN  8S-359 

Manufacturer.  The  Ddw  Chemical 
Company.  | 

Chemical.  (G)  Advancement  product 
of  triglycidyl  ether  of  tri 
(hydroxyphenyl)methanc. 

Use/Production.  (S)  Industrial  transfer 
molding  of  electronic  parts  and  the 
manufacture  of  printed  circuit  boards, 
electrical  laminates  and  structural 
composites.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  2.000  mg/ 
kg:  Acute  dermal:  >  2.000  mg/kg; 
Irritation:  Skin — Not  a  primary  irritant. 
Eye — No  irritation. 

Exposure.  Manufacture:  dermal,  a 
total  of  20  workers. 

Environmental  Release/Disposal.  Up 
to  1  lb. /sample  released  to  air  and  land. 
Disposal  by  incineration,  landfill  and 
navigable  waterway  aft^r  treatment. 

PMN  85-360 

Manufacturer.  The  Ddw  Chemical 
Company. 

Chemical.  (G)  Partial  metal  complex 
of  aminomethylene  phosphonic  acid. 

Use/Production.  (G)  Corrosion  and 
scale  inhibitor.  Prod,  raijge: 
Confidential.  I 

Toxicity  Data.  Acute  Oral:  > 4,000  mg/ 
kj;;  Acute  dermal:  >  2,001)  mg/kg: 
Irritation:  Skin — Not  a  primary  irritant. 
Eye— Slight;  LC'Hi  48  hr  (Daphnia 
magna):  740  mg/L:  LC.-.„  66  hr  (Fathead 
minnow):  !K>0  mg/L. 

Exposure.  Manufacture:  dermal. 


En  vironmental  Release /Disposal. 
Release  to  water.  Disposal  by  navigable 
waterway. 

PMN  85-361 

Importer.  Confidential. 

Clieniical.  (G)  Polymer  of  aliphatic 
diisocyanate.  aliphatic  diacid,  aromatic 
diacid.  aliphatic  diol.  aliphatic  epoxide, 
urea,  and  formaldehyde. 

Use/Import.  (S)  Industrial  auxiliary 
for  leather.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >5.0  ml/ 
kg:  Irritation:  Skin — Slight.  Eye — Non- 
irritant:  48  hr  (Leiuciscus  idus):  1,000 
mg/1. 

Exposure.  Processing:  dermal, 
inhalation  and  ocular,  a  total  of  1  to  5 
min/weighing.  3  weighings/da. 

Environmental  Release/Disposal.  No 
release  to  air.  water  and  land.  Disposal 
bv  publicly  owned  treatment  works 
(POTW). 

PMN  85-362 

Importer.  Confidential. 

Chemical.  (S)  Polymer  of 
mercaptobenzimidazole  and  ethylene 
oxide. 

Use/Import.  (S)  Industrial  corrosion 
inhibitor  for  metals.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  >5.0  ml/ 
kg:  Irritation:  Skin — Non-irritant.  Eye — 
Non-irritant. 

Exposure.  Processing  and  use:  dermal, 
inhalation  and  ocular. 

Environmental  Release/Disposal.  No 
data  submitted. 

PMN  85-363 

Manufacturer.  SCM  Organic 
Chemicals. 

Chemical.  (G)  Alkyl  substituted 
cyclopenlanol  acetate. 

Use/Production.  (G)  Highly  dispersive 
use.  Prod,  range:  Confidential. 

Toxicity  Data.  Irritation:  Skin — Slight. 

Exposure.  Confidential. 

En  vironmental  Release /Disposal. 
Confidential. 

PMN  85-364 

Monu'nctnrer.  Confidential. 

Chemical.  (G)  Hydrochloride  salt  of  a 
subnlituted  dialkyl  amine. 

Use/Production.  (S)  Industrial 
intermediate.  Prod,  range:  30.000-^0.000 

tg/yr. 

Toxicity  Data.  Acute  oral:  Male — 
> 3.846  mg/kg  but  <5.000  mg/kg. 
Female— 2.701  mg/kg.  Combined— 3.704 
mg/kg:  Irritation:  Skin — Not  a  primary 
irritant.  Eye — Moderate;  Ames  test:  Not 
mutagenic;  Skin  sensitization:  Weak 
sensitizer. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  5  workers, 
up  to  1.5  hrs/da.  less  than  225  da/yr. 


Environmental  Release/Disposal. 
Trace  to  6  kg  released. 

PMN  85-365 

Manufacturer.  Confidenlial. 

Chemical.  (S)  Polymer  of 
cyclonhexanedimethanol.  isophthalic 
acid,  pentaerythritol.  tetraisopropyl 
tilanate  and  trimelletic  anhydride. 

Use/Production.  (C.)  Plastics  additive. 
Prod,  range:  90,000-180.000  kg/yr. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Manufacture:  inhalation,  a 
total  of  10  workers,  up  to  6  hrs/da.  up  to 
40  da/yr. 

Environmental  Release /Disposal. 
About  5  V  released  to  air  and  about  ll'V 
to  water.  Disposal  by  POTW  and 
approved  landfill. 

PMN  85-366 

Manufocfurer.  Confidential 

Chemical.  (G)  Short  oil  alkyd  resin. 

Use/Production.  (G)  Binder  for 
industrial  baking  finishes.  Prod,  range: 
Confidential. 

Toxii  i:y  Data.  No  data  suiimitted. 

Exposure.  Manufacture:  a  total  of  5 
workers. 

Environmental  Release-Disposal. 
Confidential. 

PMN  85-367 

Manufacturer  E.  I.  du  Pont  de 
Nemours  and  Company.  Inc. 

Chemical.  (G)  HaloalkyI  substituted 
cyclic  ether. 

Use/Production.  (G)  Intermediate  and 
solvent.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  1.500  mg/ 
kg;  Irritation:  Skin — Non-irritant.  Eye — 
Mild:  Cardiac  sensitization  test:  Not  a 
cardiac  sensitizer  but  a  potent 
anesthetic. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

PMN  85-368 

Manufacturer.  E.  I.  du  Pont  de 
Nemours  and  Company.  Inc. 

Chemical.  (G)  HaloalkyI  substituted 
cyclic  ether. 

Use/Production.  (G)  Intermediate  and 
solvent.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  25.000  mg/ 
kg:  Irritation:  Skin — Non-irritant.  Eye — 
Non-irritant:  Inhalation:  1.7(K)  parts  per 
million  (ppm). 

Exposure.  Confidential. 

En  I  ironmenlal  Release/Disposal. 
Confidential. 

PMN  85-369 

Manufacturer.  E.  I.  du  Pont  de 
Nemours  and  Company.  Inc. 
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Chemical.  (G)  HdloiilkyI  substituted 
cyclic  ether. 

Use/Production.  (G)  Intermediate  and 
solvent.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  > 25.000 
mg/kg:  Irritation:  Skin — Non-irritant, 
Eye— Mild:  Inhalation:  1.300  ppm:  Skin 
sensitization:  Non-senitizer. 

Exposi're.  Conndential. 

En  vironnwnta!  Release/Disposal. 
Confidential. 

PMN  8S-370 

Manufacturer.  E.  I.  du  Pont  de 
>  Nemours  and  Company.  Inc. 

Chemical.  (G)  MaloalkyI  substituted 
cyclic  ether. 

Use/Production.  (G)  Monomer.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  2.250  mg/ 
kg:  Irritation:  Skin — Non-irritant.  Eye — 
Mild. 

Exposure.  ConHdential. 

Environmental  Release/Disposal. 
Conndential. 

PMN  85-371 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  alkyd  resin. 

Use/Production.  (G)  Binder  for 
industrial  baking  fmishes.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  total 
of  5  workers. 

Environmental  Release/Disposal. 
Confidential. 

PMN  85-372 

Manufacturer.  General  Electric 
Company. 

Chemical.  (G)  Aliphatic  dicarboxylic 
acid  polymer  with  alkane  diol. 

Use/ Production.  (S)  Polymer 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal  a  total 
of  120  workers,  up  to  10  hrs/da.  up  to 
100  da/yr. 

Environmental  Release/Disposal.  10 
kg/batch  released  for  burning. 

PMN  85-373 

Manufacturer  General  Electric 
Compa.ny. 

Chemical.  (G)  Aliphatic  dicarboxylic 
acid  polymer  with  alkane  diol. 

Use/Production.  (S)  Polymer 
intermediate.  Prod,  range:  Confidential 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  120  workers,  up  to  10  hrs/da,  up 
to  100  da/yr. 

Environmental  Release/Disposal.  10 
kg/batch  released  for  burning. 

PMN  85-374 

Manufacturer.  General  Electric 
Company. 


Chemical.  (G)  Aliphatic  dicarboxylic 
acid  polymer  with  alkane  diol. 

Use/Production.  (S)  Polymer 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Esposure.  Manufacture:  dermal,  a 
total  of  120  workers,  up  to  10  hrs/da.  up 
to  100  da/yr. 

Environmental  Release/Disposal.  10 
kg/batch  released  for  burning. 

PMN  85-375 

Manufacturer.  General  Electric 
Co.mpany. 

Chemical  (G)  Aliphatic  dicarboxylic 
acid  polymer  with  alkane  diol. 

Use/Production.  (S)  Polymer 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  120  workers,  up  to  10  hrs/da.  up 
to  100  da/yr. 

Environmental  Release/Disposal.  10 
kg/batch  released  for  burning. 

PMN  85-376 

Manufacturer.  General  Electirc 
Company. 

Chemical  (G)  Aliphatic  dicarboxylic 
acid  polymer  with  alkane  diol. 

Use/Production.  (S)  Polyer 
intermediate.  Prod,  range;  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  120  workers,  up  to  10  hrs/da,  up 
to  100  da/yr. 

Environmental  Release/Disposal.  10 
kg/batch  released  for  burning. 

PMN  85-377 

Manufacturer.  General  Electric 
Company. 

Chemical  (G)  Aliphatic  dicarboxylic 
acid  polymer  with  alkane  diol. 

Use/Production.  (S)  Polymer 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  120  workers,  up  to  10  hrs/da,  up 
to  100  da/yr.  » 

Environmental  Release/Disposal.  10 
kg/batch  released  for  burning. 

PMN  85-378 

Manufacturer.  General  Electric 
Company. 

Chemical.  (G)  Aliphatic  dicarboxylic 
acid  polymer  with  alkane  diol. 

Use/Production.  (S)  Polymer 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  120  workers,  up  to  10  hrs/da,  up 
to  100  da/yr. 

Environmental  Release/Disposal.  10 
kg/batch  released  for  burning. 

PMN  85-379 

Manufacturer.  General  Electric 
Company. 


Chemical.  (G)  Aliphatic  dicarboxylic 
acid  polymer  with  alkane  diol. 

Use/Pruduction.  (S)  Polymer 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  120  workers,  up  to  10  hrs/da,  up 
to  100  da/yr. 

Environmental  Release/Disposal  10 
kg/batch  released  for  burning. 

PMN  85-380 

Manufacturer.  General  Electric 
Company. 

Chemical.  (G)  Aliphatic  dicarboxylic 
acid  polymer  with  alkane  diol. 

Use/Production.  (S)  Polymer 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  120  workers,  up  to  10  hrs/da.  up 
to  100  da/yr. 

Environmental  Release/Disposal.  10 
kg/batch  released  for  burning. 

PMN  85-381 

Manufacturer.  General  Electric 
Company. 

Chemical.  (G)  Aliphatic  dicarboxylic 
acid  polymer  with  alkane  diol. 

Use/Production.  (S)  Polymer 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  120  workers,  up  to  10  hrs/da,  up 
to  100  da/yr. 

Environmental  Release/Disposal.  10 
kg/batch  released  for  burning. 

PMN  85-382 

Manufacturer  General  Electric 
Company. 

Chemical.  (G)  Aliphatic  dicarboxylic 
acid  polymer  with  alkane  diol. 

Use/Production.  (S)  Polymer 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  120  workers,  up  to  10  hrs/da.  up 
tolOOd.i/yr. 

Environmental  Release/Disposal.  10 
kg/batch  released  for  burning. 

Ddted:  |anuary  7,  1985. 
Linda  A.  Travers. 

.  \itin;.;  Director.  Information  Management 

Division. 

|FR  Doc.  83-8G1  Filed  1-10-85:  8:45  am) 

BILLING  COOC  CS60-SO-M 


|OPTS-59176b;  FRL-2755-3] 

Certain  Ctiemlcals,  Approval  of  Test 
Marketing  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 
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summary:  This  notice  announces  EPA's 
approval  of  an  application  for  a  test 
marketing  exemption  (TME)  under 
section  5(h)(6)  of  the  Toxic  Substances 
Control  Act  (TSCA).  TME-85-7.  The  test 
marketing  conditions  are  described 
below. 

EFFECTIVE  DATE:  December  31. 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anna  Coutlakis,  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794),  Officje  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-613B,  401  M  St.  SW., 
Washington,  DC  20460,  (202-382-2252). 

SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use  and 
disposal  of  the  substance  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  any 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-85-7.  EPA 
has  determined  that  test  marketing  of 
the  new  chemical  substance  described 
below,  under  the  conditions  set  out  in 
the  TME  application,  and  for  the  time 
period  and  restrictions  (if  any)  specified 
below,  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  The  volume  imported 
must  not  exceed  that  specified  in  the 
application.  All  other  conditions  and 
restrictions  described  in  this  notice  must 
be  met.  The  following  additional 
restrictions  apply.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  use  of  the  substance  is  restricted  to 
that  approved  in  the  TME.  The 
Company  may  not  manufacture  the 
substance  in  the  United  States.  A 
Material  Safety  Data  Sheet  (MSDS) 
must  accompany  shipment,  and  workers 
are  required  to  wear  specified  protective 
clothing  and  equipment.  In  addition,  the 
Company  shall  maintain  the  following 
records  until  five  years  after  [\.e  date 
they  are  created,  and  shall  make  them 
available  for  inspection  or  copying  in 
accordance  with  section  11  of  TSCA: 

1.  The  applicant  must  maintain 
records  of  the  quantity  of  the  TME 
substance  imported  and  must  make 


these  records  available  to  EPA  upon 
request. 

2.  The  applicant  must  maintain 
records  of  determinatioiw  that  the 
gloves  are  impervious  to  the  TME 
substance. 

3.  The  applicant  must  maintain 
records  of  names  of  persons  vvho  wear 
impervious  gloves,  chemical  safety 
goggles  and  any  other  protective 
equipment  required  by  the  MSDS 
attached  to  the  test  market  application 
during  the  processing  and  use  of  the 
TME  substance. 

4.  The  applicant  must  maintain 
records  of  the  dates  of  shipment  to  each 
customer  and  the  quantities  supplied  in 
each  shipment,  and  must  make  these 
records  available  to  EPA  upon  request. 

5.  The  applicant  must  maintain  copies 
of  the  bill  of  lading  that  accompanies 
each  shipment  of  the  TME  substance. 

TME  85-7 

Date  of  Receipt:  November  15, 1984. 

Notice  of  Receipt:  November  26. 1984 
(49  FR  46483). 

Applicant:  Phillips  Petroleum 
Company. 

Chemical:  (G)  A  titanium  complex 
compound. 

Use:  (G)  Plastic  manufacturing 
catalyst. 

Production  Volume.  Confidential. 

Number  of  Customers:  One. 

Worker  Exposure:  Processing  and  use: 
dermal  and  inhalation,  a  total  of  4 
workers,  up  to  8  hrs/shift. 

Test  Marketing  Periods:  One  year. 

Commencing  on:  December  31, 1984. 

Risk  Assessment:  The  Agency  has 
identified  potential  adverse  health 
effects  associated  with  acute  exposure 
to  substances  analogous  to  the  TME 
substance.  However,  under  the 
conditions  outlined  above  and  the 
restrictions  below,  the  estimated  worker 
exposure  to  the  test  market  substance 
will  not  be  significant.  Therefore,  the 
test  market  substance  will  not  pose  an 
unreasonable  risk  to  health  during 
processing  and  use.  No  significant 
environmental  concerns  were  identified. 
Therefore,  the  test  market  substance 
will  not  pose  an  unreasonable 
environmental  risk. 

Additional  Restrictions:  The 
Company  is  prohibited  from 
manufacturing  the  test  market  substance 
in  the  United  States.  In  addition,  the 
workers  are  required  to  wear  the 
protective  equipment  outlined  in  the 
Material  Safety  Data  Sheet  which  was 
attached  to  the  test  market  application. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 


come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 

Dated:  December  31. 1984. 
E.F.  Tinsworth. 

Acting  Director.  Office  of  Toxic  Substances. 
|FR  Doc.  85-862  Filed  l-10-«5:  8:45  am) 

BILLING  CODE  6S60-S0-M 


(FRL  No.  2756-71 

Pesticide  Emergency  Exemption 
Negotiated  Rulemaking  Advisory 
Committee  Open  Meeting 

As  required  by  the  Federal  Advisory 
Committee  Act  (Pub.  L.  94-463),  we  are 
giving  notice  of  a  change  in  the  starting 
time  of  the  previously  announced 
January  15th  meeting  of  the  Emergency 
Exemption  Negotiated  Rulemaking 
Committee  (December  12. 1984;  49  FR 
48379). 

The  meeting,  which  was  previously 
scheduled  to  have  begun  at  1.00  p.m., 
will  instead  start  at  9:00  a.m.  It  will  be 
held  in  Room  1112.  Crystal  Mall  Building 
#2,  Arlington.  Virginia,  its  original 
location. 

The  purpose  of  the  meeting  is  to  reach 
consensus  on  language  to  be  used  for 
the  Notice  of  Proposed  Rulemaking  on 
Section  18  Emergency  Exemptions. 

If  interested  in  attending,  or  in 
receiving  more  information,  please 
contact  Richard  Harvey  at  (202)  382- 
5496. 

Ddted:  January  8, 1985. 
Milton  Russell, 

Assistant  Administrator  for  Policy.  Planning 
and  Evaluation. 

[FR  Doc.  85-937  Filed  1-10-85;  8:45  am] 

BILLING  CODE  6S60-S0-M 


IER-FRL-2755-7] 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency 

Office  of  Federal  Activities,  General 
Information,  (202)  382-5073  or  (202)  382- 
5075. 

Availability  of  Environmental  Impact 
Statements  Filed  December  31, 1984 
Through  January  4, 1985  Pursuant  to  40 
CFR  1506.9 

EIS  No.  850000,  Draft,  FHW,  NH, 
Nashua-Hudson  Circumferential 
Highway,  Construction,  F.E.  Everett 
Turnpike  in  Nashua  to  F.E.  Everett 
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Turnpike  in  Merrimack.  Millsborough 
County.  Due:  March  1. 1985.  Contact: 
William  ODonnell.  (6n:J)  224-3385. 

EIS  No.  850001.  DSuppl.  AFS.  ID.  WY. 
Tarjjhee  National  Forest  Land 
Management  Pl.in.  Due:  April  19. 1985. 
Contact:  Robert  Williams.  (208)  624- 
3151. 

EIS  No.  850002.  Draft.  AFS  OR. 
Willamette  Pass  Alpine  Winter  Sports 
Site.  Expansion/Development. 
Klamath  and  Lane  Counties.  Due: 
March  4. 1984.  Contact:  Conny  Frisch, 
(503)  782-2291. 

EIS  No.  850003.  Draft.  COE  CA. 
Guadalupe  River  Flood  Control  Plan. 
Improvements.  Santa  Clara  County. 
Due:  April  15.  1985.  Contact:  Arijs 
Rakstins.  (415)  974-0379. 

EIS  No.  850004.  Draft.  AFS.  KY.  \'A. 
WV.  Jefferson  National  Forest  Land 
and  Resource  Management  Plan.  Due: 
April  11, 1985.  Contact:  John  Alcock, 
(404)  881-4177. 

EIS  No.  850005.  Draft.  AFS.  MT.  Helena 
National  Forest  Land  and  Resource 
Management  Plan.  Due:  April  15, 1985. 
Contact:  Robert  Gibson  (-106)  449- 
5203. 

EIS  No.  850006.  Final.  NRC  N|.  Hope 
Creek  Generating  Station.  Operating 
License.  Salem  County.  Due:  February 
11, 1985,  Contact:  David  Wagner.  (301) 
492-8525. 

EIS  No.  850007.  Report.  COE.  MI.  Sault 
Ste.  Vlarie  Federal  Facilities.  Soo 
Locks  Closure.  Chippewa  County, 
Contact:  Richard  Makinen.  (202)  272- 
•0121. 

EIS  No.  850008,  Final,  ICC.  REG. 
Nationwide  Coal  Rate  Guidelines.  Ex 
Parle  No.  347  (Sub-No.  1).  Due: 
February  11, 1985,  Contact:  Carl 
Bausch.  (702)  275-0800. 

EIS  No.  850009,  Draft,  AFS,  PR. 
Caribbean  National  Forest  and 
Luquillo  Experimental  Forest  Land 
and  Resource  Management  Plan,  Due: 
April  15. 1985.  Contact:  John  Alcock. 
(404)  881-4177. 

Amended  Notices 

EIS  No.  840545.  Draft.  USN.  NV.  Fallon 
Naval  Air  Station.  Supersonic 
Operations  Area.  Designation  and 
Strike  Warfare  Center.  Due:  January 
24. 1985.  Published  FR  12-7-«4— 
Review  extended. 

EIS  No.  840582.  Final,  FAA,  FL,  Palm 
Beach  International  Airport  Fan  Out 
Departure  Procedures  Elimination, 
Approval,  Palm  Beach  County.  Due: 
February  4, 1985.  Published  FR  1-4- 
85 — Incorrect  state. 


Dated:  |iinuiir>  a  198.5. 
Allan  llirsch, 

Diii-clitr.  Offiii' of  Ffili-ml Attivilirs. 
|FR  Uoc.  85-H.15  Filod  1   10-85:  8:45  amj 
BILLING  COOE  tSSO-SO-M 


IER-FRL-27SS-6I 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  December  24. 1984  through 
December  28. 1984  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act,  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5075/76.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  FR  dated 
October  19, 1984  (49  FR  41108). 

Draft  EISs 

ERP  No.  D-BLM-L65092-ID,  Rating 
LO.  Medicine  Lodge  Resource  Area, 
Management  Plan.  ID.  Summary:  EPA 
stated  that  additional  explanation  on 
water  quality  standards  compliance 
issues  and  water  quality  monitoring 
should  be  included  in  the  FEIS. 

ERP  .\o.  D-BLM-L70001-WA.  Rating 
LO,  Spokane  District.  Resource 
Management  Plan,  WA.  Summary:  EPA 
stated  that  additional  explanation  of  the 
water  quality  evaluation  and  monitoring 
program  should  be  included  in  the  FEIS. 

ERP  No.  D-FHW-C40118-NJ,  Rating 
EC2.  NJ-18  Freeway  Completion.  Deal 
Road  to  Wayside  Road,  NJ.  Summary: 
EPA  believes  the  FEIS  should  address 
slight  modifications  to  the  preferred 
alternative  to  avoid  potential  impacts  to 
wetlands.  The  FEIS  should  also  provide 
for  mitigation  measures  to  minimize 
potential  impacts  to  wetlands  and 
reduce  construction  related  impacts. 

Final  EISs 

ERP  No.  F-USA-G 11006-00.  Fort  Bliss 
Ongoing  Mission,  Continuation,  US 
Army  Air  Defense  Artillery  Center.  TX. 
MX.  Summary:  The  FEIS  responded  to 
EPAs  comments  on  the  DEIS  and  EPA 
identiTied  no  new  issues  of  concern 
regarding  the  project. 

Dd^ed:  January  &  1985. 
Allan  Hirsch, 

Director.  Office  of  Federal  Activities. 
|FR  Doc.  85-936  Filed  1-10-85:  8:45  am) 

BILLING  COOE  6560-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Investigation  of  Access  and 

Divestiture  Related  Tariffs; 
Classification  of  Filing  Procedures  - 
Regarding  Petitions  and  Opposition  to 
Petitions  for  Reconsideration 

The  Commission's  Special  Access 
Order.  Investigation  of  Access  and 
Divestiture  Related  Tariffs.  CC  Docket 
No.  83-1145.  Phase  I  and  Phase  II.  Piirt  1. 
FCC  84-524.  released  No\  ember  9.  1984. 
was  published  in  the  Federal  Register  on 
December  28. 1984.  49  FR  50457. 
Petitions  for  reconsideration  of  the 
Special  Access  Order  shall  be  filed 
within  30  days  of  publication  of  the 
order  in  the  Federal  Register.  After  the 
expiration  of  the  30  day  period,  the 
Commission  will  issue  a  public  notice 
listing  the  petitions  for  reconsideration 
filed.  Oppositions  to  petitions  for 
reconsideration  shall  be  filed  within 
fifteen  days  after  the  public  notice 
listing  the  petitions  is  published  in  the 
Federal  Register.  See  §§  1.4  and  1.429  of 
the  Commission's  Rules.  All  oppositions 
to  petitions  will  be  due  on  the  same 
date;  oppositions  to  petitions  which 
were  filed  early,  i.e.  those  listed  in  the 
Federal  Register  on  December  24.  1984. 
49  FR  49906-07.  will  be  due  at  the  same 
time  as  oppositions  to  the  later-filed 
petitions. 

For  further  information  contact  Regina 
M.  Keeney  at  (202)  632-6917. 
William  |.  Tricarico. 
Secretary.  Federal  Communications 
Commission. 

(FR  Doc.  85-799  Filed  1-10-85:  8:45  am| 

BILLING  COOE  6712-01-W 


FEDERAL  HOME  LOAN  BANK  BOARD 

I  No.  85-261 

Application  for  Approval  To  Increase 
Total  Liabilities  More  Than  25  Percent 

Dated:  January  7, 1985. 
AGENCY:  Federal  Home  Loan  Bank 
Board. 
ACTION:  Notice. 

summary:  The  public  is  advised  that  the 
Federal  Home  Loan  Bank  Board  has 
submitted  a  new  information  collection 
request.  "Application  for  Approval  To 
Increase  Total  Liabilities  More  Than  25 
Percent",  to  the  Office  of  Management 
and  Budget  for  expedited  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

Comments:  Comments  on  the 
information  collection  request  are 
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IK  BOARD 


wolcomo  find  .should  be  siibmilled 
within  10  days  of  piihliciilion  of  this 
notice  in  the  Federal  Register. 
Comments  regarding  the  paperwork- 
burden  aspects  of  the  request  should  be 
directed  to:  Office  of  Management  and 
Budget.  Office  of  Information  and 
Regulatory  Affairs.  Washington.  D.C. 
20503.  Attention:  Desk  Officer  for  the 
F'ederal  Home  Loan  Batik  Board. 

The  Board  would  appreciate 
commenters  sending  copies  of  their 
comments  to  the  Board. 

Requests  for  copies  of  the  proposed 
information  collection  request  and 
supporting  documentatiRn  are 
obtainable  at  the  Board  address  given 
below:  Director.  Information  Services 
Section.  Office  of  Secretariat,  Federal 
Home  Loan  Bank  Board.  1700  G  Street. 
NW.,  Washington.  D.C.  20552.  Phone: 
202-377-6933. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  S.  Monheit.  Office  of  General 
Counsel.  Phone:  202-377-6448. 

By  the  Federal  Home  Loan  Bank  Board 
|ohn  M.  Buckley.  Jr., 
Acling  Secretary. 
|FR  Doc.  85-910  Filed  1-I0f85:  8:45  am| 

BILLING  CODE  C720-01-M 


I  No:  85-27] 

Direct-investment  Authorization 

Dated:  January  8. 1984.    | 
AGENCY:  Federal  Home  toan  Bank 
Board. 
ACTION:  Notice. 


summary:  The  public  is  advised  that  the 
Federal  Home  Loan  Bank  Board  has 
submitted  a  new  information  collection. 
"Direct-Investment  Authorization",  to 
the  Office  of  Management  and  Budget 
for  approval  in  accordance  with  the 
Paperwork  Reduction  Ajct  (44  U.S.C. 
Chapter  35). 

Comments:  Comments  on  the 
information  collection  request  ate 
welcome  and  should  be  submitted 
within  10  days  of  publication  of  this  . 
notice  in  the  Federal  Register. 
Comments  regarding  the  paperwork- 
burden  aspects  of  the  request  should  be 
directed  to:  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs.  Washington,  D.C. 
20503.  Attention:  Desk  Officer  for  the 
Federal  Home  Loan  Bank  Board. 

The  Board  would  appreciate 
commenters  sending  copies  of  their 
comments  to  the  Board. 

Requests  for  copies  of  the  proposed 
information  collection  request  and 
supporting  documentation  are 
obtainable  at  the  Board  address  given 
below:  Director,  Information  Services 


Section.  Office  of  Secretariat.  Federal 
I  lome  Loan  Bank  Board.  1700  G  Street, 
NW..  Washington.  D.C.  20552.  Phone: 
202-377-6933. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  Longino.  Office  of  General 
Counsel.  Phone:  202-377-6446. 

By  the  Federal  ttome  Loan  Bank  Board. 
iohn  M.  Buckley,  Jr., 

Acting  Secretary. 

jFR  Doc.  B-S-Pll  Filed  1-10-85:  8:45  am) 

BILUNG  CODE  6720-01-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a.  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 


Transaction 


(1)  84-1300— Eastern  Gas  and  Fuel  As- 
sociates' proposed  acquisition  of  voting 
securities  of  Houston  Natural  Gas  Cor- 
poration 

(2)  84-1284— The  Oxford  Financial 
Group's  proposed  acquisition  of  assets 
of  Glaco  Corporation.  (Tenneco.  Incor- 
porated. UPE) 

(3)  84-1277- General  Electric  Company's 
proposed  acquisition  of  voting  securities 
ol  Decimus  Corporation.  (BankAmerica 
Corporation.  UPE) 

(4)  84-1309— Textron  Incorporated's  pro- 
posed acquisition  of  voting  securities  of 
Avco  Corporation 

(5)  84-1310— Textron  Incorporated's  pro- 
posed acquisition  of  voting  securities  of 
Avco  Corporation. 

(6)  84-1260— Advance  Voting  Trust  u/1/ 
w/t  of  Samuel  I  Newtiouse's.  de- 
ceased proposed  acquisition  of  voting 
securities  ol  TIte  New  Yorker  Magazine, 
^nc 


Waiting  period 
terminated 
effective 


Dec  17.  1984 


Dec  18,  1984 


Do 


Do 


Do 


Dec.  19.  1984 


Transaction 


Waiting  period 
terminated 
effective 


(7)  84-1261- Quaker  Stale  Oil  Refining 
Corporation's  proposed  acquisition  ol 
voting  secunties  ot  Tne  Helen  Mining 
Company.  (Ttie  North  American  Coai 
Corporation.  UPE) 

(8)  84-1270— The  News  Corporation  U- 
miled's  proposed  acquisition  of  assets 
of  ZiH-Davis  Publishing  Company.  (Wil- 
liam B  Ziff.  UPE) 

(9)  84-1293- The  Bntish  Electric  Traction 
Company's  proposed  acquisition  of 
voting  secu'ilies  of  Distribution  Sys- 
tems. Inc  .  (Edward  O  Gaylord.  UPE) 

(10)  84-1307— Smithfield  Foods.  Inc  and 
Alan  T  Andersons  proposed  acquisi- 
tion of  assets  of  Patrick  Cudahy  and 
Prestige  Foods  Corporation,  (Northern 
Foods  pIc.  UPE)' 

(11)  84-1311- Sunshine  Minir>g  Compa- 
ny's proposed  acquisition  of  voting  se- 
cunties of  Texas  Energies.  Incorporated 

(12)  84-1312— Brillion  Iron  Works.  Inc  s  a 
Delaware  Corporation  (Charles  Robins, 
UPE)  proposed  acquisition  of  voting  se- 
curities of  Brillion  Iron  Works.  Inc.  a 
Massachusetts  Corporation.  (Beatrice 
Companies,  Inc .  UPE) 

(13)  84-1316— Fu|isawa  Pharmaceutical 
Company  Limited's  proposed  acquisi- 
tion of  voting  securities  of  LyptioMed 
IrK 

(14)  84-1321— Charles  J  Kubicki's  pro- 
posed acquisition  of  assets  of  Midwest 
Corporation.  (UNR  Industries.  Inc.  UPE) 

(15)  84-1323— Houston  Natural  Gas  Cor- 
poration's proposed  acquisition  of 
voting  securities  of  6  subsidianes  of 
KMI  Continential.  Inc,  (Peter  Kiewit 
Sons'.  Incorporated.  UPE) 

(16)  84-1251— Horsehead  Industnes.  In- 
corporated's proposed  acquisition  of 
voting  securities  of  Great  Lakes  Carbon 
Corporation. 

(17)  84-1266— MetropofiUn  Life  Insur- 
ance Company's  proposed  acquisition 
of  voting  securities  ot  Tesoro  Petroleum 
Corporation. 

(18)  84-1314— Royal  Dutch  Petroleum 
Company's.  (Shell  Oil  Co.  UPE)  pro- 
posed acquisition  of  assets  of  KMI 
Continental.  (Peter  Kiewit  Sons'.  Inc) 

(19)  84-1286— The  Coca-Cola  Company's 
proposed  acquisition  of  voting  secunties 
of  The  Louisiana  Coca-Cola  Bottling 
Company,  Ltd 

(20)  84-1315— Equity  HoWings'  proposed 
acquisition  of  assets  of  Lapp  Insulator 
Division,  (Clevepak  Corporation,  UPE) 

(21)  84-1337— The  British  Petroleum 
Com(>any's  proposed  acquisition  ol 
assets  of  ITT  Corporation. 

(22)  84-1347- Beecham  Group  pic's 
proposed  acquisition  of  assets  of  Ger- 
maine  Monleil  Cosmetiques  Company. 
(8  AT  Industnes.  pic.  UPE). 

(23)  84-1 320— Fremont  General  Corpora- 
tion's proposed  acquisition  ot  voting  se- 
cunties of  HL  Capital  Management  Cor- 
poration 

(24)  84-1290— The  Fulcrum  Partnership's 
proposed  acquisition  of  voting  securities 
of  B  Foodservice  Equipment.  Inc.. 
Bloonilield  Industries.  Canada,  Ltd.. 
World  Dryer  Co..  Ltd.  Taylor  Freezer 
International  Sri..  (Beatrice  Companies, 
Inc.,  UPE). 

(25)  84-1304— Acquihold  Corporation's 
proposed  acquisition  of  voting  securities 
of  Schepps  Dairy,  Inc..  Inc ,  (Harmon 
Schepps,  UPE) 

(26)  84-1208— WR  Berkley  Corpora- 
tion's proposed  acquisition  of  voting  se- 
cunties of  Carolina  Casualty  Insurance 
Company 

(27)  84-1281— Geico  Corporation's  pro- 
posed acquisition  of  voting  securities  of 
Bond  Investors  Group  Inc. 

(28)  84-1296— Ingersoll-Rand  Company's 
proposed  acquisition  ol  voting  securities 
ot  SPS  Technologies.  Inc 


Do 


Do 


Do 


Do 


Oc 


Do 


Do 


Do 


Do 


Dec.  20.  1984 


Do 


Do 


Dec.  21.  1984 


Do 


Do 


Do 


Dec.  24,  19S4 


Dec  26.  1984 


Do 


Dec  27.  1984 


Do 


Do 
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Transaction 


WMngpanod 


(291  B4-t297— MgenoM^and  Compaiy  t  Do 

propotad  acquakon  of  notng  McwiMs 

o«  SPS  Tec»inoto»e».  me 
(301  84-1296— Ingenoi-Rand  Company's  Oo 

pfofxised  acqusibon  o)  «oting  secunMs 

ot  SPS  Technologws.  tiK 
(3.1)  84-1299-SPS  TadmotogM,  mc  s  Oo 

prapoaed  acqu«*on  el  ainU  o<  Inger- 

solMland  Company. 

(32)  84-1318— Flanmg  Complies.  Incor-  Do 
poralad's     proposad     acqusiton     o(  ' 
anals  of  Alptw  Beta  Company.  (Amen-  ; 

can  SMias  Compafiy.  UfCV 

(33)  84-1301— TLC  Assoclaa'  proposed    Dec  28.  1964 
acqustion  of  vo«ng  sacwikes  of  Na- 

kcnal  InterGiotf).  mc 

(34)  84-1338— SonaL  mcoporaled's  pro-  Do. 
posed  acquisition  o(  assets  of  ITT  Cor- 
poraMrv 

(35)  84-1341— Franz     Hanel     S     Cw  Do 
GmtiH's  proposed  acquMnn  of  votang 
sacinkes  o(  Steelmel  Incorporated 

(36)  84-1354— J  P  mdustnes.  Incormrat-  Oo 
ad's  proposed  acqustion  o<  assets  of  ; 

Jim  Wattef  Corporation  | 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay,  Legal  Technician, 
Premerger  Notification  Office.  Bureau  of 
Competition.  Room  301.  Federal  Trade 
Commission.  Washington.  D-C.  20580, 
(202)  523-3894. 

By  direction  of  the  Commission. 
Elizabeth  O.  Williams 

Acting  Secretary: 

|FR  Doc.  85-805  Filed  1-10-85:  8:45  ami 

BtLUNG  CODE  (rSO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  SutMnitted  to  ttie  Office 
of  Management  and  Budget  for 
C'earance 

Each  Friday  the  Department  of  Health 
and  Humnn  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  January  4. 
1985. 

Public  Health  Service 

National  Institutes  of  Health 

Subject:  Small  Business  Innovation 

Research  Program.  Phase  1 

Application-Extension-(0925-0195) 
Respondents:  Small  businesses  or 

organizations 
Subject:  NLM  Online  Application 

Packet-Extension-(0925-0223) 
Respondents:  State  or  local  governments 


Health  Resources  and  Services 
Adminislration 

Subject:  Maternal  and  Child  Health/ 

Crippled  Children's  Services  Research 

Grant  Program-Existing  Collection 
Respondents:  State  and  local 

governments,  non-profit  institutions 
Subject:  1985  National  Household 

Survey  on  Drug  Abuse 
Respondents:  Individuals 
Office  of  the  Assistant  Secretary  for 

Health 
Subject:  Evaluation  of  the  Products  and 

Services  of  PHS  Clearinghouses — 

New 
Respondents:  State/local  governments: 

businesses;  Federal  agencies 
OMB  Desk  Officer:  Fay  S.  ludicello 

Social  Security  Administration 

Subject:  1985  Supplemental  Security 
Income  Survey  and  Questionnaire — 
New 

Respondents:  Individuals 

OMB  Desk  Officer  Robert  J.  Fishman 

Health  Care  Financing  Administration 

Subject:  Preclearance:  Evaluation  of  the 

Clinic  Laboratory  Services 

Demonstration  HCFA  467  (New 

collection] 
Respondents:  Participating  laboratories 
Subject:  Laboratory  Personnel/ 

Qualifications  Appraisal  HCFA  3083 

Extcnsion-(0938-8049) 
Respondents:  Laboratory  exployees 
Subject:  Statement  of  Cumulative 

Expenditures  for  Demonstration 

Projecls-HCFA  472  New  collection 
Respondents:  HCFA  Grant/Contract 

Awardees 
OMB  Desk  Officer:  Fay  S.  Indicello. 

Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  the  HHS  Reports 
Clearance  Officer  on  202-245-6511. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3208,  Washington. 
D.C.  20503.  Attn:  (name  of  OMB  Desk 
Officer). 

Dated:  (anuary  7. 1985. 
Wallace  O.  Keene, 

Acting  Deputy  Assistant  Secretary  for 
Management  Analysis  and  Systems. 

|FR  Doc.  85-788  Filed  1-10-85  8:45  amj 
MLLING  COOE  4150-040-M 


Food  and  Drug  Administration 

(DocketNo.84N-0412I 

Amprolium  for  Use  in  Ptieasants; 
Availability  of  Data 

Correction 

In  FR  Doc.  84-33338,  beginning  on 
page  49940  in  the  issue  of  Monday. 
December  24. 1984.  the  Docket  Number 
should  read  as  it  appears  in  the 
bracketed  heading  above. 

BILLING  COOC  ISOS-OI-H 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Intention  to  Convey  Real 
Property 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

action:  Notice. 

summary:  Pursuant  to  Public  Law  98- 
401  (98  Stat.  1477).  dated  August  27. 1984 
all  right,  title  and  interest  of  the  United 
States  to  certain  Federal  lands 
described  below,  including  any 
improvements  thereon,  are  to  be 
conveyed  to  the  City  of  Brigham  City, 
Utah. 

Located  in  Sections  24  and  25  of 
Township  9  North,  Range  2  West  and 
Section  30  of  Township  9  North,  Range  1 
West  of  the  Salt  Lake  Base  and 
Meridian,  Box  Elder  County,  Utah, 
described  as: 

Commencing  at  the  section  comer 
common  to  Sections  19  and  30,  T9N, 
RIW,  and  Sections  24  and  25.  T9N.  R2W. 
Salt  Lake  Base  and  Meridian;  thence 
North  0*39'  West,  58.9  feet  to  the 
intersection  of  the  east  line  of  said 
Section  24  with  the  south  line  of  7th 
South  Street  of  Brigham  City,  Utah; 
thence  North  88*55'  West,  346.19  feet 
along  the  said  south  line  of  7th  South 
Street  to  a  point  common  to  the  easterly 
boundary  of  the  Intermountain  School 
premises  and  the  westerly  boundary  of 
Box  Elder  County  School  District 
property,  the  True  Point  of  Beginning; 
thence  South  0*19'30'  East.  578.85  feet 
along  said  common  boundary  to  the 
southwest  comer  of  the  school  district 
property;  thence  North  89*40'30"  East, 
along  the  south  boundary  of  the  school 
district  property  to  the  southeast  corner 
of  the  school  district  property,  said 
comer  also  being  on  the  west  boundary 
of  that  property  deeded  to  Brigham  City 
Corporation  in  March  1983;  thence 
Southerly  along  the  said  westerly 
boundary  of  the  Brigham  City 
Corporation  property  to  an  angle  point 
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on  said  westerly  bounday;  thence  South 
9°04'31*  West,  627.78  feet;  thence  South 
0°13'25"  West,  748.53  feet;  thence  South 
88°24'03"  West,  623.38  feet;  thence  South 
1*38'23'  West,  733.60  feet;  thence  South 
61°29'28'  West,  169.97  feet;  thence  South 
89°36'03"  West,  849.77  feet;  thence  South 
73°31'13'  West,  611.20  feet  to  a  point  on 
the  northern  boundary  line  of  property 
conveyed  to  Brigham  City  Corporation 
in  1977;  thence  westerly  along  said 
northern  boundary,  856.75  feet  to  a  point 
on  the  easterly  right-of-way  of  Main 
Street;  thence  northerly  along  the 
easterly  right-of-way  of  Main  Street, 
3,036.19  feet  to  the  south  right-of-way 
line  of  7lh  South  Street;  thence  easterly 
along  the  said  south  right-of-way  line  of 
7th  South  Street,  2,380.19  feet  back  to 
the  point  of  beginning,  containing  182.85 
acres,  more  or  less  and  subject  to  any 
valid  rights-of-way  or  adverse  claim; 
and. 

2  parcels  of  land  lying  south  of  U.S. 
Highway  89-91  but  adjoining  each  other 
in  Sections  30,  T9N,  RlW  and  25  of  T9N. 
R2W,  Salt  Lake  Base  and  Meridian, 
totalling  0.77  acres  and  being  more 
particularly  described  as: 

(1)  A  triangular  portion  of  N1/2NE1/ 
4SE1/4  of  said  Section  25.  bounded  on 
the  northerly  side  by  the  south  limited 
access  line  of  U.S.  Highway  89-91,  on 

.  the  east  by  the  east  section  line  of  said 
section  25  and  on  the  south  by  the  south 
boundary  of  the  Intermountain  School 
premises,  a  line  which  bears  South 
89°53'30'  East  from  a  point  on  the  north 
limited  access  line  of  U.S.  Flighway  89- 
91  opposite  PC  1 30 -t- 04.7,  as  shown  on 
right-of-way  maps  for  the  State  Road 
Commission  of  Utah,  Project  No.  F-001- 
8(3),  dated  June  21, 1962. 

(2)  A  generally  triangular  shaped 
portion  of  the  NW1/4SW1/4  of  said 
section  30  bounded  on  the  northerly  side 
by  the  south  limited  access  line  of  U.S. 
Highway  89-91.  on  the  easterly  side  by 
the  west  right-of-way  line  of  the  Ogden- 
Brigham  Canal  and  on  the  west  side  by 
the  west  section  line  of  taid  section  30. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Bobby  J.  Railey.  Special  Assistant. 
Office  of  the  Assistant  Secretary  for 
Indian  Affairs,  U.S.  Department  of  the 
Interior.  Washington.  D.C..  20240.  (202) 
343-6031. 

|ahn  W.  Fritz, 

Deputy  Assistant  Secretar^— Indian  Affairs 
(Operations). 

[FR  Doc.  8S-093  Filed  1-1(>«5:  8:43  am] 
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Irrigation  Operation  and  Maintenance 
Charges;  Water  Charges  on  the 
Wapato  Irrigation  Project,  Washington 

This  notice  of  proposed  operation  and 
maintenance  rate  is  published  under  the 
authority  delegated  to  the  Assistant 
Secretary — Indian  Affairs  by  the 
Secretary  of  the  Interior  in  230  DM  1  and 
redelegated  by  the  Assistant 
Secretary — Indian  Affairs  to  the  Area 
Director  in  10  BIAM  3. 

This  notice  is  given  in  accordance 
with  §  171.1(e)  of  Part  171,  Subchapter 
H.  Chapter  I.  of  Title  25  of  the  Code  of 
Federal  Regulations,  which  provides  for 
the  Area  Director  to  fix  and  announce 
the  rates  for  annual  operation  and 
maintenance  assessment  and  related 
information  on  the  Wapato  Irrigation 
Project  for  Calendar  Year  1985  and 
subsequent  years.  This  notice  is 
proposed  pursuant  to  the  authority 
contained  in  the  Acts  of  August  1. 1914. 
(38  Stat  583).  and  March  7. 1938,  (45  Stat. 
210)  and  September  26, 1961  (75  Stat 
680). 

The  purpose  of  this  notice  is  to 
announce  an  increase  in  the  assessment 
rates  commensurate  with  actual 
operation  and  maintenance  costs  on  the 
Wapato  Irrigation  Project.  The  proposed 
assessment  increases  for  1985  amount  to 
$1.50  per  acre  on  the  Wapato-Satus 
Unit,  and  $12.50  per  acre  on  the 
additional  works  unit. 

Wapato  Irrigation  Project — General 

Administration 

The  Wapato  Irrigation  Project,  which 
consists  of  the  Ahtanum  Unit, 
Toppenish-Simcoe  Unit,  and  Wapato- 
Satus  Unit  within  the  Yakima  Indian 
Reservation,  Washington,  is 
administered  by  the  Bureau  of  Indian 
Affairs.  The  Project  Engineer  of  the 
Wapato  Irrigation  Project  is  the  Officer- 
in-Charge  and  is  fully  authorized  to 
carry  out  and  enforce  the  regulations, 
either  directly  or  through  employees 
designated  by  him.  The  general 
regulations  are  contained  in  Part  171, 
Operation  and  Maintenance,  Title  25 — 
Indians,  Code  of  Federal  Regulations  (42 
FR  30362,  June  14, 1977). 

Imitation  Season 

Water  will  be  available  for  irrigation 
purpose  from  April  1  to  September  30 
each  year.  These  dates  may  be  varied  as 
much  as  20  days  when  weather 
conditions  and  the  necessity  for  doing 
maintenance  work  warrants  doing  so. 

Request  for  Water  Delivery  and 
Changes 

Requests  for  water  delivery  and 
changes  will  be  made  at  least  24  hours 
in  advance.  Not  more  than  one  change 


will  be  made  per  day.  Changes  will  be 
made  only  during  the  ditchriders  regular 
tour.  Pump  shut-down,  regardless  of 
duration,  without  the  required  notice 
will  result  in  the  delivery  being  closed 
and  locked.  Repeated  violations  of  this 
rule  will  result  in  strict  enforcement  of 
rotation  schedules.  Water  users  will 
change  their  sprinkler  lines  without 
shutting  off  more  than  one-half  of  their 
lines  at  one  time.  Sudden  and 
unexpected  changes  in  ditch  flow  results 
in  operating  difficulties  and  waste  of 
water. 

Time  for  Payment  of  Water  Charges 

The  assessments  fixed  by  these 
regulations  shall  become  due  April  1  of 
each  year  and  are  payable  on  or  before 
that  date.  To  all  charges  assessed 
against  lands  in  patent  in  fee  ownership, 
and  those  paid  by  lessees  of  Indian 
lands  direct  to  the  project  office, 
remaining  unpaid  on  July  1  following  the 
due  date,  there  shall  be  added  a  penalty 
of  one  and  one-half  percent  for  each 
month,  or  fraction  thereof,  from  the  due 
date  until  the  charges  are  paid. 

Charges  fqr  Special  Services 

Charges  will  be  collected  for  various 
special  services  requested  by  the 
general  public,  water  users  and  other 
organizations  during  the  Calendar  Year 
1985  and  subsequent  years  until  further 
notices,  as  detailed  below: 

(1)  Requests  for  Irrigation  Accounts 

and  Status  Reports.  Per  Report S15.00 

(2)  Requests  for  Verification  of 

Account  Delinquency  Status,  Per 

Report „ $10.00 

(3)  Requests  for  Splitting  of  Operation 

and  Maintenance  Bills  (in  addition 

to  minimnm  billing  fee)  Per  Bill $10.00 

(4)  Requests  for  Billing  of  Operation 

and  Maintenance  to  Other  than 
Owner  or  Lessee  of  Record  (in 
addition  to  minimum  billing  fee). 
Per  Bill $10.00 

(5)  Requests  for  Other  Special  Seivices 

Similar  to  the  above,  when 

appropriate.  Per  Report $10.00 

(6)  Requests  for  elimination  of  lands 

from  the  Pioject.  In  the  event  that 

the  elimination  is  approved,  a 

portion  of  the  fee  will  be  used  to 

pay  the  Yakima  County  Recording 

Fee $10.00 

Ahtanum  Unit 

Charges 

(a)  The  operation  and  maintenance 
rate  on  lands  of  the  Ahtanum  Irrigation 
Unit  for  the  Calendar  Year  1985  and 
subsequent  years  until  further  notice,  is 
fixed  at  $7.00  per  acre  per  annum  for 
land  to  which  water  can  be  delivered 
from  the  project  works. 
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(I))  In  addition  to  the  Toreguing 
ch>irg«;s  there  shall  be  collected  a  billing 
charge  of  S5  for  each  tract  of  land  for 
which  operation  and  maintenance  bills 
are  prepared.  The  bill  issued  for  any 
tract  will,  therefore,  be  the  basic  rate 
per  acre  times  the  number  of  acres  plus 
So.  A  one  acre  charge  shall  be  levied  on 
all  tracts  of  less  than  one  acre. 

Toppenish-Simcoe  Unit 

Chanirs 

(a)  The  operation  and  maintenance 
rate  for  the  lands  under  the  Toppenish 
Simcoe  Irrigation  Unit  for  the  Calendar 
Y(  ar  1985  and  subsequent  years  until 
further  notice,  is  fixed  at  S7.00  per  acre 
per  annum  for  land  for  which  an 
application  for  water  is  approved  by  the 
Project  Engineer. 

(b)  In  addition  to  the  foregoing 
charges  there  shall  be  collected  a  billing 
charge  of  S5  for  each  tract  of  land  for 
which  operation  and  maintenance  bills 
are  prepared.  The  bill  issued  for  any 
trat  t  will,  therefore,  be  the  basic  rate 
per  acre  times  the  number  of  acres  plus 
Sr>.  A  one  acre  charge  shall  be  levied  on 
all  tracts  of  less  than  one  acre. 

U'apalo-Satus  Unit 

(a)  The  basic  operation  and 
maintenance  rates  on  assessable  lands 
under  the  VVapato-Satus  Unit  are  fixed 
for  the  Calendar  Year  1985  and 
subsequent  years  until  further  notice  as 
follows: 

(1)  Minimum  charjje  for  <ill  tracts S24.0O 

(2)  B.isis  r;itp  upon  all  fdrm  units  or 

tracts  for  par.h  cis.ses.s:iblp  acre 

rvcfpt  Additional  Works  lands S2J.00 

( ')  Riitc  per  asspssatile  acre  for  all 
lands  with  a  storage  water  rights, 
known  as  "B"  lands,  in  addition  to 
other  charges  per  acre S2.2() 

(4)  Basic  rate  upon  all  farm  units  or 
tracts  for  each  assessable  acre  of 
Additional  Works  lands S2.i  10 

|b)  In  addition  to  the  foregoing 
charges  there  shall  be  collected  a  billing 
charge  of  $5  for  each  tract  of  land  for 
which  operation  and  maintenance  bills 
are  prepared.  The  bill  issued  for  any 
tract  will,  therefore,  be  the  basic  rate 
per  acre  times  the  number  of  acres  plus 
So.  A  one  acre  charge  shall  be  levied 
against  all  tracts  of  less  than  one  acre. 

A^Sfssab/e  Lands 

The  assessable  lands  of  the  VVapalo 
Satus  Unit  are  classified  under  these 
regulations  as  follows: 

(a)  All  Indian  trust  (A  and  B)  land 
designated  as  assessable  by  the 
Secretary  of  the  Interior,  except  land 
which  has  never  been  cultivated  if  in  the 
opinion  of  the  Project  Engineer  the  cost 


of  preparing  such  land  for  irrigation  is  so 
high  as  to  preclude  its  being  leased  at 
this  time  for  agricultural  purposes. 

(b)  All  Indian  trust  (A  or  B)  land  not 
designated  as  assessable  by  the 
Secretary  of  the  Interior  for  which 
application  for  water  is  pending  or  on 
which  assessemnts  had  been  charged 
the  preceding  year. 

(c)  All  patent  in  fee  land  covered  by  a 
water  right  contract,  except  on  land  that 
because  of  inadequate  drainage  is  no 
longer  productive.  The  adequacy  of  the 
drainage  is  determined  by  the  Pioject 
Engineer. 

|d)  At  the  discretion  of  Project 
Engineer  and  upon  the  payment  of 
charges,  patent  in  fee  land  for  which  an 
application  for  a  water  right  or 
modification  of  a  water  right  contract  is 
pending. 

Stanley  M.  Speaks. 
Ana  D.rcdor. 
|FR  Doc.  85-ai3  Filed  l-li)-fl5:  8:4.'i  am| 
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Bureau  of  Land  Management 

I NM  52375 1 

Proposed  Continuation  of  Withdrawal; 
New  Mexico 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

action:  .Notice. 

summary:  1  he  Department  of  the 
Interior  proposes  that  a  185.97  acre 
withdrawal  for  the  Bureau  of 
Reclamation  continue  for  an  additional 
50  years.  The  lands  will  remain  closed 
to  surface  entry  and  mining  and  will 
remain  open  to  mineral  leasing. 

DATE:  Comments  should  be  received  by 
April  11.  1985. 

ADDRESS:  Comments  should  be  sent  to: 
Chief.  Branch  of  Lands  and  Minerals 
Operations.  Bureau  of  Land 
Management.  P.O.  Box  1449.  Santa  Fe. 
NM  87504. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  I.  Brown.  .New  Mexico  State 
Office.  505-988-6326. 

SUPPLEMENTARY  INFORMATION:  The 

Uepartmt^nl  of  the  Interior  proposes  that 
the  existing  land  withdrawal  made  by 
Secretary's  Order  of  October  17. 1903 
be  continued  for  a  period  of  50  years 
pursuant  to  Section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  90  Stat.  2751.  43  U.S.C.  1714.  The 
land  is  described  as  follows: 

New  Mexico  Principal  Meridian 
T.  21  S..  R.  1  W.. 


Sen.  10.  Lots  7.  9.  12.  13. 16.  Lot  8  west  of 
the  railroad  and  Lots  14  and  15  east  of 
llishway  U.S.  85:  _ 

Sec.  11.  SWUSW'i  and  that  portion  west 
of  the  railroad  in  Lots  1  and  2. 

The  area  described  contains  approximately 
1 8,5  <I7  acres: 

The  purpose  of  the  withdrawal  is  for 
use  in  connection  with  the  Rio  Grande 
Reservoir  site.  The  withdrawal 
segregates  the  land  from  op»fnTTton  of 
the  public  land  laws  generally,  including 
the  mining  laws,  but  not  the  mineral 
leasing  laws. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  maj  present 
their  views  in  writing  to  the  Chief. 
Branch  of  Lands  and  Minerals 
Operations,  in  the  New  Mexico  Stale 
Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  invcstigatiotis  as  are  necessary  to 
determine  the  existing  and  potential  ^s.. 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so. 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 

Dated:  December  28. 1984. 
Charles  W.  Luscher. 

Sliitr  Director. 

|FR  Doc.  85-820  Filed  1-10-85:  8:45  amj 
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I  NM  094367] 

Notice  of  Proposed  Continuation  of 
Withdrawal,  New  Mexico 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

SUMMARY:  The  Department  of  the 
Interior  proposes  that  a  2331.22  acre 
withdrawal  for  the  Bureau  of 
Reclamation  continue  for  an  additional 
20  ye.irs.  The  lands  will  remain  closed 
to  surface  entry  and  mining  and  will 
remain  open  to  mineral  leasing. 
DATE:  Comments  should  be  received  bv 
April  11. 1985. 

ADDRESS:  Comments  should  be  sent  to: 
Chitl.  Branch  of  Lands  and  Minerals 
Operations.  Bureau  of  Land 
Managemenl.  P.O.  Box  1449.  Santa  Fe. 
.\M  H7504. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Pduline  T.  Brown,  New  Mexico  State       ' 
Office.  505-98ft-6326. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Interior  proposes  that 
the  existing  land  withdrawal  made  by 
Public  Land  Order  2721  of  luly  16. 1962, 
be  continued  for  a  period  of  20  years 
pursuant  to  Section  2(J4  of  the  Federal 
Land  Policy  and  Manaj^ement  Act  of 
1976.  90  Stat.  2751,  43  U.S.C.  1714  The 
land  is  decribed  as  follows: 

New  Mexico  Principal  Meridian 

T.  31  N..  R.  5  W.. 
Soc.  5,  W'ASW'/.SF,'/i: 
Sec.  8.  NW'/«NE'/4NWy4.  SW'/4SWy4: 
T.  32  N..  R.  5  W.. 

Sec.  7.  W'/2  Lot  1.  1 

T.  30  N..  R.  6  W..  I 

Sec.  8.  S''2NWV4;  | 

Sec.  9.  SE'ASE'A; 
Sec.  10.  S'/i  Lot  3.  4.5.  SWViSW'A, 

S'':;NWV4SW'/4.  WV3NW'/4NW"4SWV4. 
T.  31  N.  R.  6W.. 

Sec.  2.  NEV4SW'/4SE'/4l 
Sec.  4.  Lol6.  NViiNWViE 
Sec.  20.  NE'/4SE'/4.  SW'ASE'/i: 
Sec.  22.  SE'/iNW'A; 
Soc.  29.  NW'/iNEVi.  S\V'/4NWy4: 
Sec.  30.  SE''4NE'/4. 
T.  32  N..  R.  6  W.. 
Sec.  10:  Lots  1.2; 

Sec.  16.  E'/:!SVV'/4NW'4.  E'/2NW'/4SW'/4, 
Sec.  24.  NW'/iNW'ANW'A. 
T.  30  N..  R.  7  W.. 

Sec.  3.  Lot  6.  SVaNE'A. 

Sec.  4.  Lot  8.  SW'/4NW 

Sec.  .5.  SV^NE'A.  SE'AN  W'/4: 

Sec.  10.  SE'/4SW'/4SE'.4: 

Sec.  13.  SW'ASW'a; 

Sec.  14.  SE'/4.  N'/:.SW'4.  N'/iS'/aSW '/4. 

SEV4SE'/4SW'/4; 
Sec.  15.  NE'/4SE'/4.  N'/JSlW'/4SE'/4, 

SE'4N'W '/4SE'/4.  N''2pE>/4SE'/4. 
T.  31  N..  R.  7  W.. 
Sec.  18.  l.ol  7: 
Sec.  23.  SVvSE'/4SW'/4: 
Sec.  25.  NW';SEV4; 
Sec.  26.  E'/i:NEV4NEV4. 

NEV4NW'/4,  EV2EV.,\jl"/aW''i; 

W'/aNWASF' 
Sec.  27.  SVV'4SE'/4NWf/4. 

W'lFVaSW'/.i: 
Sec.  28,  SF'/4NE'/iSEV4 
Sec.  33.  SV<;NW'/4SW>/i,  S'/xSWA, 

SW'ASE'A: 
Sec.  34.  S'/2N':iNEy4; 
Sec.  35.  SVV'4NW'/4. 
T.  30  N..  R.  8  VV.. 

Sec.  1.  Lot  1.  S'/2NE'/4.p.VzSWV4.  N'-iiSE'A. 

SW'ASE'/.. 

The  jireu  described  ygi^reKUtes  2331.22 
acres. 

The  purpose  of  the  withdrawal  is  for 
reclamation  purposes  In  connection  with 
the  Navajo  Unit.  Colorado  River  Storage 
Project. 

The  withdrawal  segregates  the  land 
from  operation  of  the  public  land  laws 
generally,  including  thu  mining  laws,  but 
not  the  mineral  leasing  laws. 

For  a  periods  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 


}E'/4NW'/4: 


W'iW'/iNE','4. 


.  S'/2SW'/4NWV4. 


who  wish  to  sub:r.:t  comments  m 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Chief, 
Branch  of  Land  and  Minerals 
Operations,  in  the  New  Mexico  State 
Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  for  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 

Dated:  December  28. 1984. 
Charles  W.  Luscher 

Slate  Director. 

|FR  Doc  85-821  Filed  1-10-85;  8:45  nm| 

BILLING  CODE  4310-FB-M 


fNM  02635031       ' 

Notice  Of  Proposed  Continuation  of 
Withdrawal,  New  Mexico 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 


SUMMARY:  The  Department  of  the 
Interior  proposes  that  a  270  acre 
withdrawal  for  the  Bureau  of 
Reclamation  continue  for  an  additional 
10  years.  The  lands  will  remain  closed 
to  surface  entry  and  mining  and  will 
remain  open  to  mineral  leasing. 
date:  Comments  should  he  received  by 
April  11,1985. 

ADDRESS:  Comments  should  be  sent  to: 
Chief.  Branch  of  Lands  and  Minerals 
Operations,  Bureau  of  Land 
Management.  P.O.  Box  1449,  Santa  Fe, 
NM  875U4. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  T.  Brown.  Now  Me;<ico  Stale 
Office.  505-988-6326. 
SUPPLEMENTARY  INFORMATION:  The 
Dtjp.'irtmfnt  of  the  Interior  proposes  that 
the  existing  land  withdrawal  made  by 
Public  Land  Order  2885  of  January  18. 
1963.  be  continued  for  a  period  of  10 
years  pursuant  to  Section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  90  Stat.  2751 .  43  U.S.C.  1714. 
The  land  is  described  as  follows:. 

New  Mexico  Principal  Meridian 

T.  24  S..  R.  29  E., 

Sec.  20.  SW'/4.  WV2W'/2SE'/4.  SE'/iSW'AS 
E'/4; 


Sec.  29,  NViN'^NW'A,  N'/;:NWV4NE'4. 
The  area  described  contains  2^0  acres. 

The  purpose  of  the  withdrawal  is  for 
reclamation  purposes  in  connection  with 
the  Malaga  Bend  Unit.  McMillan  Project, 
Pecos  River  Basin. 

The  withdrawal  segregates  the  land 
from  operation  of  the  public  land  laws 
generally,  including  the  mining  laws,  but 
not  the  mineral  leasing  laws. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Chief, 
Branch  of  Lands  and  Minerals 
Operations,  in  the  New  Mexico  State 
Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  deteimination  is  made. 

Dated:  December  28.  1984. 
Charles  W.  Luscher. 

State  DiriTtor. 

|FR  Doc.  6.5-822  Filed  1-10-85:  8:45  .iinj 

BILLING  CODE  4310-FB-M 


IF-14868-BI 

Alaska  Native  Claims  Selection; 
K'oyitrots'ina,  Ltd. 

Correction 

In  PR  Doc.  85-33814.  appearing  on 
ptige  50793  in  the  issue  of  Monday, 
J)(!cember  31. 1984,  the  fourth  line  of  the 
hist  complete  paragraph  should  have 
road  "igBS.  to  file  an  appeal.  However, 
parties". 

BILLING  CODE  1505-01-M 


Availability  of  Record  of  Decision  for 
the  Kremmling  Resource  Management 
Plan 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Availability  of  Record 

of  Decision  for  the  Kremmling  Resource 

Management  Plan,  including  the 

designation  of  the  North  Park  Phacelia 

Research  Natural  Area  and  the 
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Krrnimling  Cretaceous  Ammonite 
Ri'seiirr.h  Natural  Area,  two  areas  of 
critical  environmental  concern. 


summary:  Pursuant  to  section  102(2)(c| 
of  the  .National  Environmental  Policy 
Art  of  1969  (40  CFR  1505.2).  the 
Dt'partmcnf  of  the  Interior.  Bureau  of 
l..ind  Management,  has  prepared  u 
Record  of  Decision  on  the  Kremmling 
Resource  Management  Plan.  Initiation  of 
actions  which  implement  this  plan  can 
begin  with  the  signing  of  the  Record  of 
Decision. 

Concurrently,  with  the  signing  of  the 
Record  of  Decision,  two  areas  of  critical 
environmental  concern  are  designated 
as  Research  Natural  Areas,  pursuant  to 
the  authority  in  the  Federal  Land  Policy 
.ind  .Management  Act  of  October  21, 
1970  (Section  202(c)(3))  and  43  CFR  Parts 
KilO.  8223.  and  8351.2. 

,  DATE:  The  Record  of  Decision  and  the 
Research  Natural  Area  designations 
thereunder  became  effective  with  the 
signing  of  that  document  on  December 
19.  1984  by  Bob  Moore.  Acting  State 
Director  for  Colorado. 
ADDRESS:  Questions  on  specific  activity 
piiins.  management  plans,  research 
opportunities  or  development/protection 
pi.ins  should  be  addressed  to:  Marold 
Belisie.  Bureau  of  Land  Management. 
P.O.  Box  68.  Kremmling.  CO  80459. 
Telephone:  (303)  724-3437. 

Copies  of  the  Record  of  Decision  are 
available  upon  request  at  the  Kremmling 
Resource  Area  Office.  Bureau  of  Land 
Management.  P.O.  Box  68,  Kremmling. 
CO  80459. 

SUPPLEMENTARY  INFORMATION: 
Allematives  Analyzed 

Seven  altematives  for  managing 
398.000  acres  of  public  land  in  the 
Kremmling  Resource  Area  were 
analyzed  in  the  resource  management 
plan/environmental  impact  statement: 

The  Continuation  of  Present 
Management  Alternative  provides  for 
management  of  all  resources  at  current 
levels.  This  is  the  No  Action  Alternative 
required  by  the  National  Environmental 
Policy  Act. 

The  Energy  and  Minerals  Alternative 
emphasizes  the  exploration, 
development  and  transportation  of 
energy,  energy  minerals  and  critical 
mineral  resources. 

The  Economic  Benefit  Alternative 
emphasizes  the  production  of  goods  and  \ 
services  on  public  lands  in  the 
Kremmling  Resource  Area  in  order  to 
meet  anticipated  local  and  regional 
demands. 

The  Renewable  Resources  Alternative 
emphasizes  management  of  renewable 
resources  on  a  sustained  yield  basis  in 


order  to  support  the  local  economy  and 
meet  local,  regional  and  national  needs. 

The  Recreation  Alternative 
emphasizes  the  enhancement  of 
recreational  opportunities  on  the  public 
lands  both  for  existing  use  levels  and 
projected  long-term  demand. 

The  .Natural  Environment  Alternative 
emphasizes  the  protection,  maintenance 
and  enhancement  of  the  current  natural 
environment. 

The  PropOvSed  Resource  Management 
Plan  (the  Preferred  Alternative  in  the 
Draft  Resource  Management  Plan/ 
Environmental  Impact  Statement) 
emphasizes  management,  production 
and  use  of  renewable  resources  on  the 
majority  of  the  public  lands  in  the 
Kremmling  Resource  Area  on  a 
sustained  yield  basis. 

Decision 

The  decision  is  to  adopt  the  Proposed 
Plan  as  the  Kremmling  Resource 
Management  Plan.  Major  actions 
contained  in  the  plan  are  to: 

•  Leave  open  to  entry  all  locatable 
minerals  on  F'ederal  lands  in  the 
planning  area  under  provisions  of  the 
Mining  Law  of  1872  as  amended,  except 
for  exclusions  under  protective 
withdrawal, 

•  Apply  intensive  management  to 
substandard  or  unstable  stream 
channels  and  sensitive  watersheds, 

•  Improve  forage  production  and 
conditions  for  livestock  and  big  game 
population  on  targeted  allotments, 

•  Intensively  manage  approximately 
40.000  acres  of  forested  lands  to  produce 
forest  products  on  a  sustained  yield 
basis. 

•  Manage  wildlife  habitat  for 
optimum  population  levels  as 
determined  by  Colorado  Division  of 
Wildlife  Strategic  Plan, 

•  Manage  the  Upper  Colorado  River 
and  the  North  Sand  Hills  as  Special 
Recreation  Management  Areas, 

•  Recommend  the  Troublesome 
Wilderness  Study  Area  as  not  suitable 
for  wilderness  designation. 

•  The  Windy  Gap  and  North  Sand 
Hills  cultural  sites  will  be  intensively 
managed. 

•  Consolidate  ownership  of  public 
lands  in  the  Kremmling  Resource  Area, 

•  Place  ORV  restrictions  on 
approximately  12  percent  of  the  public 
land  in  the  Kremmling  Resource  Area. 

■  Designate  two  areas  as  Research 
Natural  Areas. 

Research  Natural  Areas 

The  Research  Natural  Areas  are 
described  below: 

1.  North  Park  Phacelia  Research 
Natural  Area,  an  Area  of  Critical 
Environmental  Concern.  Maintain  the 


area  primarily  for  scientific  study  and 
education.  Approximately  300  acres  are 
designated.  Site  provides  critical  habitat 
for  Phacelia  formosula.  a  federally  listed 
endangered  plant  species. 

2.  Kremmling  Cretaceous  Ammonite 
Research  Natural  Area,  an  Area  of 
Critical  Environmental  Concern. 
Manage  the  area  for  research  and 
resource  protection.  Approximately  200 
acres  are  designated.  Site  is  a  type 
location  for  a  significant  marine 
invertebrate  fossil. 

Mitigation  Measures 

All  practicable  measures  will  be  taken 
to  mitigate  adverse  impacts.  These 
measures  will  be  strictly  enforced  daring 
implementation.  Monitoring  will  tell 
how  effective  these  measures  are  in 
minimizing  environmental  impacts. 
Therefore,  additional  measures  to 
protect  the  environment  may  be  taken 
during  or  following  monitoring. 

Diilrd:  [iinuary  2.  1985. 
William  |.  Pulfoid. 
District  Manager. 
|FR  Doc.  85-815  Filed  l-10-«5;  8:45  am| 

BILUNG  CODE  4310-JB-M 


I NM  523811 

Proposed  Continuation  of  Withdrawal; 
New  Mexico 

AGENCY:  Bureau  of  Land  Manaf  ement. 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  the 
Interior  proposes  that  a  990.99  acre 
withdrawal  for  the  Bureau  of 
Reclamation  continue  for  an  additional 
50  years.  The  lands  will  remain  closed 
to  surface  entry  and  mining  and  will 
remain  open  to  mineral  leasing. 

DATE:  Comments  should  be  received  by 
March  12. 1985. 

ADDRESS:  Comments  should  be  sent  to: 
Chief.  Branch  of  Lands  and  Minerals 
Operations.  Bureau  of  Land 
Management.  P.O.  Box  1449,  Sanle  Fe. 

NM  87504. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  T.  Brown,  New  Mexico  State 
Office.  505-988-6326. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Interior  proposes  that 
the  existing  land  withdrawal  made  by 
Secretary's  Order  of  March  26, 1908,  be 
continued  for  a  period  of  50  years 
pursuant  to  Section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  90  Slat.  2751.  43  U.S.C.  1714.  The 
land  is  described  as  follows: 
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New  Mexico  Principal  Meridian 

T.  14  S..  R.  4  W.. 
Sec.  4,  lot  12: 
S«c.  5.  lots  5.  6: 
Sec.  7.  lots  5.  6,  7.  29: 
Sec.  17,  lots  1.  2,  EViSE'ih; 
Sec.  18,  lot8,SWV4SWV4: 
Sec.  19,  lot  5,  W'/iNW'/4,  NWV4SW'/4: 
Sec.  20,  lots  2.  3,  4,  E'/iEVa; 
Sec.  29,  EVzNE'A.  NEV4SEy4: 
Sec.  32.  SE'/4NW'/4.  E'/iSVV'A. 
The  area  described  contains  990.99  acres. 

The  purpose  of  the  withdrawal  is  for 
use  in  connection  with  the  Rio  Grande 
Project.  The  withdrawal  segregates  the 
land  from  operation  of  the  public  land 
laws  generally,  including  the  mining 
laws,  but  not  the  minerul  leasing  laws. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdratval  continuation  may  present 
their  vwws  in  writing  to  the  Chief, 
Branch  of  Lands  and  Minerals 
Operation?,  in  the  New  Mexico  State 
Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 

Dated:  January  2. 1983. 
Charles  W.  Luscher, 
State  Director. 
|FR  Doc.  85-817  Filed  l-li-83:  8:45  am] 

BILLINQ  CODE  4310-FB-M 


I NM  52376) 


Proposed  Continuation  of  Withdrawal; 
New  Mexico  , 

agency:  Bureau  of  Larid  Management,. 

Interior. 

action:  Notice. 

SUMMARY:  The  Department  of  the 
Interior  proposes  that  a  519.31  acre 
withdrawal  for  the  Bureau  of 
Reclamation  continue  for  an  additional 
50  years.  The  lands  will  remain  closed 
to  surface  entry  and  mining  and  will 
remain  open  to  mineral  leasing. 
date:  Comments  should  be  received  by 
March  12.1985. 

ADDRESS:  Comments  should  be  sent  to: 
Chief,  Branch  of  Lands  and  Minerals 


Operations,  Bureau  of  Land 
Management.  P.O.  Box  1449,  Santa  Fe, 
NM  87504. 

FOR  FURTHER  INFORMATION  CONTACr. 

Pauline  T.  Brown,  New  Mexico  State 
Office,  505-988-6326. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Interior  proposes  that 
the  existing  land  withdrawal  made  by 
Secretary's  Order  of  October  31. 1903. 
be  continued  for  a  period  of  50  years 
pursuant  to  Section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat.  2751,  43  U.S.C.  1714.  The 
land  is  described  as  follows: 

New  Mexico  Principal  Meridian 

T.  8  S.,  R.  2  W., 

Sec.  20,  SEV<,SEV4: 

Sec.  21,  lots  1,2,3: 

Sec.  29,  Lots  3,  4.  NV^NWA: 

Sec.  30,  Lots  1,4,5.  NE'/4NE''4,  SWV4NE'/4. 
T.  9  S.,  R.  3  W., 

Sec.  23,  SEy4NW'/4. 
T.  10  S.,  R.  3  W., 

Sec.  17,  SW'/4SEy4: 

Sec.  22,  Lot  1. 
T.  11  S..  R.  3  W.. 

Sec.  33,  W'/2SE'/4. 

The  area  described  contains  519.31  acres. 

The  purpose  of  the  withdrawal  is  for 
use  in  connection  with  the  Elephant 
Butte  Reservoir  site.  The  withdrawal 
segregates  the  land  from  operation  of 
the  public  land  laws  generally,  including 
the  mining  laws,  but  not  the  mineral 
leasing  laws. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Chief. 
Branch  of  Lands  and  Minerals 
Operations,  in  the  New  Mexico  State 
Office, 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 

Dated:  January  2.  1965. 

Charles  W.  Luscher. 

State  Director. 

|FR  Doc.  85-816  Filed  1-10-85;  8:45  amj 

BILLING  CODE  4310-FB-M 


(W-B1752] 

Wyoming:  Realty  Action; 
Postponement  of  Realty  Action  for 
Public  Land  Sale  in  Hot  Springs  and 
Washakie  Counties,  WY 

agency:  Bureau  of  Land  Management. 
Department  of  the  Interior. 

ACTION:  Postponement  of  sale  date  for 
realty  actions  in  Hot  Springs  and 
Washakie  Counties. 

SUMMARY:  The  sale  scheduled  for 
January  15, 1985,  under  realty  action 
(W-81752)  in  Hot  Springs  and  Washakie 
Counties  published  in  the  Federal 
Register  on  Tuesday,  October  23, 1984 
(49  FR  42645/42646  inclusive),  is  hereby 
postponed  until  further  notice.  This  sale 
is  delayed  pending  an  analysis  and  final 
decision  by  the  State  Director  of  a 
protest  to  the  proposed  sale.  Any  bids 
received  will  be  returned  immediately  to 
the  bidder. 

When  the  protest  is  resolved,  the  sale 
date  will  be  rescheduled  and  all  affected 
and  interested  parties  will  be  contacted. 

Dated:  December  31, 1984. 
P.D.  Leonard, 

Associate  State  Director.  Wyoming. 
|FR  Doc.  85-848  Filed  1-10-85;  8:45  am) 
BILUN6  CODE  4310-22-M 


IDES  85-11 

Yuma  District  Draft  Resource 
Management  Plan  and  Environmental 
Impact  Statement;  Yuma  District,  AZ; 
Availability  and  Public  Hearings 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Notice  of  availability  of  draft 
Resource  Management  Plan- 
Environmental  Impact  Statement  and 
public  hearings, 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969  and  section  202(f)  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  a  draft  Resource 
Management  Plan-Environmental 
Impact  Statement  (RMP-EIS)  has  been 
prepared  for  the  BLM  Yuma  District.  The 
Draft  RMP-EIS  addresses  future 
management  options  for  approximately 
1,192.000  acres  of  federal  lands  along  the 
lower  Colorado  River  in  southwestern 
Arizona  and  southeastern  California.  In 
addition.  205,105  acres  in  18  wilderness 
study  areas  are  analyzed  for 
recommendation  as  suitable  or  non- 
suitable  for  wilderness  designation. 
Counties  within  the  planning  area 
include  Yuma,  La  Paz  and  Mohave  in 
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Arizona,  and  Riverside.  San  Bernardino 
and  Imperial  in  California. 

Public  Participation:  A  copy  of  the 
Draft  RMP-EIS  will  be  sent  to  all 
individuals,  agencies,  and  groups  who 
have  expressed  interest  in  the  Yuma 
District  planning  process.  In  addition,  a 
limited  number  of  copies  of  the  Draft 
RMP-EIS  are  available  upon  request 
from  the  Yuma  District  Office.  P.O.  Box 
5680.  Yuma.  AZ  85364.  Public  reading 
copies  may  be  reviewed  at  public 
libraries  in  the  Yuma  District  planning 
area  and  at  the  following  locations: 
BLM.  Office  of  Public  Affairs.  Interior 

Building.  18th  &  C  Streets.  NW.. 

Washington.  DC  20240: 
BLM.  Arizona  State  Office.  3707  .North 

7th  Street.  Phoenix.  AZ  85019.  (602) 

241-5504: 
BLM.  Yurr.a  District  Office.  31.S0  Winsor 

Avenue.  Yuma,  AZ  85364.  (602)  726- 

6300: 
BLM.  Hdvasu.  Resource  Area  Office. 

3819  Sweetwater  Avenue.  Lake 

Havasu  City.  AZ  86403.  (602)  855- 

8017. 

The  Draff  RMP-EIS  will  be  iuailable 
for  review  through  April  19. 1985. 
Written  comments  should  be  sent  by 
this  date  to:  RMP-EIS  Team  Leader." 
BLM.  Yuma  District  Office.  P.O.  Box 
5630.  Yuma.  AZ  85364. 

Oral  or  written  comments  will  also  be 
received  at  formal  public  hearings  to  be 
held  on: 

Tuesday.  February  26.  1985  at  7:00  p.m. 

at  the  .Nautical  Inn  Convention 

Center.  Island.  1-ake  Ilav.isu  City. 

Arizona: 
Wednesday.  February  27. 1985.  at  7:00 

pm.  ill  iiic  Ruth  Drown  School 

Cafttonum.  241  North  7th  Street. 

Blylhe.  Caiiforiiid: 
Thiirsdav.  Ft.bruryy  28.  1985.  at  7:(H)  p.m 

at  thf  Yutna  Civic  and  Convention 

Ccnlrr.  1440  Desert  Hill  Drive.  Yuma. 

Arizona;  and 
Tucsd  ♦>   .M.irch  5.  1985.  at  7:0ti  p  m.  at 

the  M  :ri(()pa  County  Board  nf 

S'lper. isois  Autlitorium.  203  West 

j(  iferson.  Phoenix.  Arizona. 

In  conjunction  with  the  henriniis.  upen 
house  meftinss  will  be  held  fioni  3  0(»  lo 
6:0»)  p  m.  on  the  same  day  and  at  liie 
Siimi!  loialiim  as  the  hearinjis  lo  provjdc 
.in  oppi.rtim:!v  for  informal  discus.sions 
v\ilh  BI.M  personnel  who  participatrd  m 
development  of  (he  draft  RMF-KIS. 

All  con.mcnts  received  duiinjj  the 
review  peri-ul.  whether  written  or  oral, 
on  the  adeciuacy  of  the  draft  RMI'-FIS 
will  be  ronsidjTed  in  preparinjj  the  final 
RMP-EIS  for  the  Yuma  District.  Written 
comments  received  after  the  close  of  the 
comment  priiul  may  not  be  considered. 
SUPPLEMENTARY  INFORMATION:  Six 
allerMiii:\t'.s  .ue  described  and  analvzed 


in  the  RMP-EIS.  including  the  BLMs 
Preferred  Alternative.  Alternative  A.  the 
No  Action  alternative,  represents  a 
continuation  of  present  management 
direction.  The  other  four  alternatives 
(Alternatives  B  through  E)  provide  a  full 
range  of  management  options  from 
emphasis  on  resource  production  to 
emphasis  on  resource  protection. 

The  Preferred  alternative  proposes 
that  51.510  acres  in  two  wilderness 
study  areas  be  recommended  suitable 
for  wilderness  designation  (50.550  acres 
in  Cactus  Plain  WSA  5-14  and  960  acres 
in  Chemehuevi/Needles  WSA  5-4). 
Fifteen  wilderness  study  areas  (131.855 
acres),  and  parts  of  the  Cactus  Plain 
WSA  (19.810  acres)  and  the  Kofa  Unit  4 
Northern  Addition  WSA  5-33  (920  acres) 
are  recommended  as  nun-suitable  for 
designation.  No  recommendation  is 
made  for  the  remainder  of  the  Kofa  Unit 
4  WR.A  {m<)  ;ii;res).  :\  desi  ription  of  the 
affected  environment  and  an  analysis  of 
the  environmental  impacts  of  the 
alternatives  are  included  in  the  draft 
RMP-EIS. 

FOR  FURTHER  INFORMATION  CONTACT: 
A.  Den.iis  Turowski.  RMP-KIS  Team 
Leader.  BLM  Yuma  District  Office.  P.O. 
Box  .'i680,  Yuma.  Arizona  H5364. 
Telephone:  (602)  726-6300. 

Diited:  January  7.  1<J8o. 
|.  Darwin  Snell. 

|KR  Doc.  85-847  Filed  l-](>-8.i:  8:45  amj 

BILtING  CODE  4310-32-M 


Proposed  Reinstaternent  of 
Terminated  Oil  and  Gas  Lease 

agency:  Bureau  of  Land  Management. 

Inter  ir.r. 

ACTION:  Notice. 


summary:  Under  the  provisions  of  Pub. 
L.  97— i51.  a  petition  for  reinstatement  of 
oil  aid  tj.is  lease  M  4y<>:9  .\rq.. 
Pelroitum  County.  Mo  'an.i.  was  tiinelj 
filed  and  accompanied  1  y  the  i.  quired 
rental  accruing  from  tho  i!  itc   if 
lermiiiiilii-n.  November  I.  HtH4. 

No  valid  lease  has  hei  ii  issued 
fifrectii;^  the  lanf's  The  le'ssee  has 
ajined  to  new  lease  t*:; '^  s  for  rent.ils 
anil  royalties  at  rates  of  :wi  per  acre  and 
16-:i' .  respecliv.  ly.  Pa\  '■:enl  .if  a  S.»«K) 
ailministiat'- n  fee  has  bten  ni;ide. 

I  Living  nii't  all  the  reijuirenit  iits  for 
reinstaieme;!  of  the  lease  as  set  out  in 
S«rc.  31  (d)  and  (e)  of  the  .Mineral  Lands 
Leasing  Act  of  19:20  (.10  U.S.C.  18«).  the 
Bureau  of  Land  .Mdnagemont  is 
proposing  to  reinstate  the  lease, 
efftfctive  as  of  the  dale  of  termination, 
subject  to  the  original  terms  and 
conditions  of  the  lease,  the  increased 


rental  and  royalty  rates  cited  above,  and 
reimbursement  for  cost  of  publication  of 
this  Notice. 

l.iniKirv  1.  19«o. 
Cynthia  L.  Embrelson, 

ChieK  h'liinls  Aiiiudirntion  Section. 
jFR  Doc.  83-854  Filed  1-10-85:  8:45  ami 

BILLING  CODE  4310-M-M 


California  Desert  District  Advisory 
Council:  Meeting 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

action:  Meeting  of  the  California  Desert 
District  Advisory  Council. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Pub.  L.  92-463  and  94- 
579  that  the  California  Desert  District 
Advisory  Council  to  the  Bun  .m  of  I. and 
Management.  U.S.  Department  of  the 
Interior,  will  meet  formally  on  I'ebruaiy 
14  and  15.  1985.  in  the  Arrowhead  Room 
of  the  Inland  Empire  Milton.  285  E. 
f  lospit.dity  Lane,  in  San  Bernardino. 
C;ilifornia. 

Agenda  items  for  the  meeting  will 
include  a  progress  repoit  on  the 
Bureau's  microwave  comnuinicatitms 
siting  study:  formal  recommendations 
from  the  Council  on  the  proposed  1984 
amendmenl»t(i  the  California  Desert 
Plan:  progress  report  ('n  several 
proposals  for  crude  oil  pipelines  in 
Southern  California-  and.  a  presentation 
on  inven'orv  and  planning  efforts 
underway  by  the  California  St;ito 
Department  of  Conscrvalion.  discussion 
of  1985  Desert  Plan  review  and 
amendment  schedule  isnd  public  land 
withdr.iwals.  The  Council  will  also 
reriMve  foilovv-up  infurmation  and 
pri>po.>»a!s  rejjaidiiij;  raicrowave 
communication  sitting. 

/MI  ftirnial  Council  mei  tuig'^  .tu'  iipeii 
to  the  pulilii:.  VMlh  time  .illof  ateil  h>r 
public  comnuHits  and  lime  made 
available  h\  the  (Council  Ch airm.in  for 
comment  durinij  ;iuenria  item 
presentiilion. 

Written  (.nninictils  m.iv  lie  hied  in 
adv. nice  of  the  ii:eeting  with  the 
C.iliforrii.i  Desert  District  .Adv  isoiy 
Couiu;il  Chai  rraa.  Frank  W.  DeVoie.  c/ 
o  Bureau  of  I  a;. J  Management.  Public 
Affairs  Offu  e.  if.95  Spruce  Street. 
Riverside.  CA  92507. 

FOR  FURTHER  INFORMATION  CONTACT: 

Conl.ii  t  tlie  Bureau  of  Land 
Managem(!nt.  California  Desert  Distric:t 
Public  Affairs  Office.  1()95  Spruce  Street. 
Riverside.  C.A  92507.  (714)  331-63H3. 
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Diited:  [Hnuary  2. 1985. 

Gerald  E.  Hillier, 

Dlstricl  Manai>er. 

|FR  Doc.  85-918  Filed  1-10^:  8:45  amj 

BILUNG  CODE  4310-40-M 


lAA-8104-21 


Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  26507(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  (DIG)  under  the  provisions 
of  Sec.  12(c)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971  (ANCSA),  43  U.S.G.  1601. 1611(c) 
(1976),  will  be  issued  to  AHTNA, 
Incorporated,  for  approximately  4.75 
acres.  The  lands  involved  are  within 
U.S.  Survey  No.  3579,  lot  9. 

Upon  issuance,  the  DIG  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Gopper  Valley 
Views.  For  information  on  how  to  obtain 
copies,  contact  the  Bureau  of  Land 
Management,  Alaska  State  Office,  701  C 
Street,  Box  13,  Anchorage,  Alaska  99513. 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  February  11, 
1985  to  file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management. 
Division  of  Conveyance  Management 
(960).  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  in  43  GFR  Part  4,  Subpart  E 
(as  amended,  49  FR  6371,  February  21. 
1984)  shall  be  deemed  to  have  waived 
their  rights. 


Ruth  Stockie, 

Section  Chief.  Branch  of  ANCSA 
Adjudication. 

IFRt)oc.  85-809  Filed  1-10-85:  8:45  am) 

BILLING  CODE  4310-JA-M 


IN-40994] 


2  be 


Realty  Action;  Sale  of  Public  Land  in 
Elko  County,  NV 

Correction 

In  FR  Doc.  84-32632  beginning  on  page 
48809  in  the  issue  of  Friday,  December 
14. 1984,  make  the  following  correction: 

On  page  48809,  third  column,  under 
Mount  Diablo  Meridian",  the  second  line 
was  inaccurate  and  should  have 
appeared  as  follows: 
Sec.  1.  E'/iNW'ASVV'/iSB'/^NW'A. 

BILLING  CODE  1S0S-O1-M 


Notice  of  Revision  of  the  Form  for 
Leasing  Solid  Minerals  Ottier  Than  Oil, 
Gas,  Geothermai,  Oil  Shale  and 
Combined  Hydrocarbons 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  revision  of  the 

Combined  Mineral  Lease  Form. 

StiMMARY:  This  notice  makes  revisions 
to  certain  sections  of  the  combined 
mineral  lease  form,  Bureau  of  Land 
Management  Form  3520-7,  as  a  result  of 
continuing  internal  review  and  public 
comments.  These  changes  will  clarify 
the  form  and  more  accurately  reflect  the 
intent  of  the  Mineral  Leasing  Act  of 
1920,  as  amended  and  supplemented, 
and  the  1984  amendments  to  the 
regulations  in  43  GFR  Group  3500. 
EFFECTIVE  DATE:  February  11, 1985. 
ADDRESS:  Any  suggestions  or  inquiries 
should  be  sent  to:  Director  (650).  Bureau 
of  Land  Management,  1800  G  Street. 
NW.,  Washington,  D.G.  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Zaroh  Mozian,  (202)  343-3258. 
SUPPLEMENTARY  INFORMATION:  This 
notice  revises  the  combined  mineral 
lease  form.  Bureau  of  Land  Management 
Form  3520-7.  These  changes  are  a  result 
of  a  continuing  internal  review  of  the 
Form  and  suggestions  for  changes  made 
by  the  public.  The  changes  will  clarify 
the  Form  and  more  accurately  reflect  the 
intent  of  ther  Mineral  Leasing  Act  of 
1920.  as  amended  and  supplemented  (30 
U.S.G.  181  et  seq.).  and  the  1984 
amendments  to  the  regulations  in  43 
GFR  Group  3500. 

The  changes  are  procedural  in  nature 
and  impose  no  additional  requirements 
on  the  public;  therefore,  the  changes  are 
being  published  in  final  form  and  the 
Department  of  the  Interior  finds  it  is  in 
the  public  interest  to  make  them 
effective  upon  publication. 

The  principal  author  of  the  changes  is 
Zareh  Mozian,  Branch  of  Leasable 
Minerals,  Bureau  of  Land  Management. 

The  changes  are  as  follows: 

1.  Part  I,  section  1,  the  first  line 
preceded  by  a  square  is  revised  to  read: 
"Mineral  Leasing  Act  of  1920,  as 
amended  and  supplemented  (30  U.S.G. 
181-287),  hereinafter  referred  to  as  the 
Act:". 

2.  Part  II,  section  1(a),  is  amended  by 
removing  the  word  "Gi/sonite"  where  it 
appears  and  replacing  it  with  the  word 
"Asphalt". 

3.  Part  II,  section  2(b),  is  revised  to 
read: 

"(b)  MINIMUM  ANNUAL 
PRODUCTION  AND  MINIMUM 
ROYALTY— [1]  Lessee  shall  produce  on 
an  annual  basis  a  minimum  amount  of 


3/M,  except  when  production  is 
interrupted  by  strikes,  the  elements,  or 
casualties  not  attributable  to  the  lessee. 
Lessor  may  permit  suspension  of 
operations  under  the  lease  when 
marketing  conditions  are  such  that  the 
lease  cannot  be  operated  except  at  a 
loss.  (2)  At  the  request  of  the  lessee, 
made  prior  to  initiation  of  the  lease 
year,  the  authorized  officer  may  allow  in 
writing  the  payment  of  $3  per  acre  or 
fraction  thereof  minimum  royalty  in  lieu 
of  production  for  any  particular  lease 
year.  Minimum  royalty  payments  shall 
be  credited  to  production  royalties  for 
that  year." 

4.  Part  II,  section  3.  is  renumbered  as 
section  4. 

5.  Part  II  is  amended  by  adding  a  new 
section  3  to  read: 

"Sec.  3  REDUCTION  AND 
SUSPENSION— In  accordance  with 
Section  39  of  the  Mineral  Leasing  Act 
(30  U.S.G.  209).  the  lessor  reserves  the 
authority  to  waive,  suspend  or  reduce 
rental  or  minimum  royalty,  or  to  reduce 
royalty,  and  reserves  the  authority  to 
assent  to  or  order  the  suspension  of  this 
lease." 

6.  Part  II  is  amended  by  removing 
section  4  in  its  entirety. 

7.  Part  II.  section  6,  is  amended  by 
revising  the  first  sentence  thereof  to 
read  "Lessee  shall  exercise  reasonable 
diligence,  skill,  and  care  in  the  operation 
of  the  property,  and  carry  on  all 
operations  in  accordance  with  approved 
methods  and  practices  as  provided  in 
the  operating  regulations,  having  due 
regard  for  the  prevention  of  injury  to 
life,  health,  or  property,  and  of  waste  or 
damage  to  any  water  or  mineral 
deposits."  And  by  revising  the  third 
sentence  thereof  to  read  "Lessee  shall 
carry  on  all  operations  in  accordance 
with  approved  methods  and  practices  as 
provided  in  the  operating  regulations, 
and  the  approved  mining  plans  in  a 
manner  that  minimizes  adverse  impacts 
to  the  land,  air,  water,  to  cultural, 
biological,  visual,  minerals,  and  other 
resources,  and  to  other  land  uses  or 
users." 

7.  Part  II.  section  9.  is  amended  by 
removing  from  the  last  sentence  thereof 
the  phrase  "incidental  thereto"  and 
replacing  it  with  the  phrase  "on  leased 
lands". 
December  31. 1984. 

lames  M.  Parker, 

Acting  Director. 

[FR  Doc.  85-828  Filed  1-10-85:  8:45  amj 

BILLING  CODE  4310-B4-M 
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Fish  and  WNdiifc  Sm^^e 
Receipt  of  Application  for  Permit 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531.  et  seq.): 
PRT-687.543 
Applicant:  Wallace  L.  Boldt.  San  Antonio.  TX 

The  applicant  requests  a  permit  to 
import  one  trophy  of  a  male  bontebok 
[Damaliscus  dorcus  dorcas]  culled  from 
the  herd  of  Walter  Pringle.  Bedford. 
South  Africa,  for  enhancement  of 
propagation. 
PRT-6«8260 

ApplicHot:  National  Park  Ser\ire.  Islands 
Niilion.il  Park.  Ventura.  CA 

The  applicant  requests  a  permit  to 
take  seeds  of  the  Santa  Barbara  Islands 
live-forever  [Dudleya  traskiac]  from  the 
population  in  the  Channel  Islands 
National  Park  California,  for 
enhancement  of  propagation. 

PRr-fc«H240 

Appljciint:  llpxagon  Farm.  San  |u«n  Baulisla. 
CA 

The  applicant  requests  a  permit  to 
import  one  captive-born  female 
Temmincks  (=golden)  cat  (Felis 
Icnimiinki)  from  Germany,  for 
enhani  rment  of  propagation. 
PRr-6««i.i.i 

Applic.inl:  Knoxvilip  ZuMJii^iral  P.irk. 
Know  ille.  TN 

The  applicant  requests  a  permit  to 
Export  two  males  and  one  female 
Crfptive  born  Puerto  Rican  boas 
[Epicrcrifs  inornatus]  to  the  Reptile 
Brcidins  Foundation.  Picton.  Ontario. 
Canada,  for  enhancement  of 
propajjation. 
PRT-<ar.-.,iH 

Applicant  |i)seph  A.  Biir«fss.  Diumiinddle. 
Ml 

Thi-  applicant  requests  a  permit  to 
import  five  captive-born  Elliots 
pheas.ints  [Syrmiiln  l/s  vlliuti]  from  Fred 
Mac  Donald.  Ontario.  Canada,  for 
enhiinr.cmenl  of  propagation 
l'RT-fi«a::i5 

Ap(>lii  ;inl   Ri)pdins  Park  Zo«).'Frfsno.  CA 
The  applicant  requests  a  permit  lo 
import  one  caplive-luirn  femjilc  mandrill 
[Pdpiii  a/ihiiis)  from  the  MiMio  loronto 
Zix).  C!<mada.  for  (-nhanM-mrnt  dl 
prf)p.i}>iili(in. 

Dixumcnls  and  other  inforrnalfon 
submitted  with  these  applications  are 
available  to  the  piiiilic  durinj'  normal 
business  hours  |7;4,'j  am  to  4:15  pm) 
Room  wn.  ItJOO  North  Glebe  Road. 


Arlington.  Virginia  22201.  or  bv  writing 
to  the  Director.  U.S.  Fish  and  Wildlife 
Service  of  the  above  address. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

Dated:  January-  7.  1965. 
Sieve  Fuoderburk, 

Acting  Chiff.  Branch  of  Permits.  Federal 
Wildlife  Permit  Office. 
[FR  Doc  85-827  Filed  1-10-85:  8:45  am| 
aiLUNG  COM  43ta.4S-M 


Report  on  Implementation  of  Title  Vtil 
of  the  Alaska  National  Interest  Lands 
Conservation  Act 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  has  prepared  a  draft 
report  on  implementation  of  the 
subsistence  management  and  use 
provisions  of  Title  VIII  of  the  Alaska 
National  Interest  Lands  Conservation 
Act  (ANILCA).  16  U.S.C.  3121.  for 
eventual  submission  to  the  President  of 
the  Senate  and  the  Speaker  of  the  flouse 
of  Representatives.  In  accordance  with 
the  provisions  of  section  813.  the  report 
is  being  made  available  to  the  public  for 
comment. 

DATE:  Comments  on  the  report  must  be 
submitted  on  or  before  February  25. 
1985. 

ADDRESS:  Comments  should  be 
addressed  to  the  Regional  Director.  U.S. 
Fish  and  Wildlife  Service.  1011  E.  Tudor 
Road.  Anchorage.  Alaska  99503  (Attn: 
Robert  l,*edy). 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  I.eedy.  Subsistence  Specialist. 
U.S.  Fish  and  Wildlife  Service.  1011  E. 
Tudor  Road.  Anchorage,  Alaska  99.503. 
telephone  (907)  786-3443. 

Copies  of  the  section  813  report  have 
been  .sent  to  all  participating  Federal 
and  St;,te  agencies,  local  advisory 
committees  and  regional  council 
members  Adci.tionally.  all  others  who 
have  al.eady  requested  copies  hiive 
been  added  to  the  nitiiling  list. 
Individuals  wanting  copies  of  the  draft 
report  for  re\iew  should  contact  Mr. 
I.eedy.  Copies  of  the  report  are  also 
avail.ible  for  review  in  the  Anchorage 
regional  office  of  the  Service  at  the 
above  address,  and  at  the  following 
other  Service  locations: 


U.S.  Fish  and  Wildlife  Service.  Division 
of  Refuge  Management.  18th  and  C 
Streets  NW..  Room  2347.  Department 
of  the  Interior.  Washington.  DC  20240 

U.S.  Fish  and  Wildlife  Service.  Wildlife 
Resources.  Lloyd  500  Building,  500  NE 
Multnomah  Stree.  Portland.  OR  98232 

U.S.  Fish  and  Wildlife  Service.  Wildlife 
Resources,  500  Gold  Avenue,  SW. 
Room  1306.  Albuquerque,  NM  87103 

U.S.  Fish  and  Wildlife  Service.  Wildlife 
Resources.  Federal  Building.  Fort 
Snelling.  Twin  Cities.  MN  55111 

U.S.  Fish  and  Wildlife  Service.  Wildlife 
Resources.  Richard  B.  Russell  Federal 
Building.  75  Spring  Street.  Atlanta.  GA 
30303 

U.S.  Fish  and  Wildlife  Service.  Wildlife 
Resources,  One  Gateway  Center. 
Suite  700.  Newton  Corner.  MA  02158 

U.S.  Fish  and  Wildlife  Service.  Wildlife 
Resources,  134  Union  Blvd.. 
Lakewood.  CO  80225. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Fish  and  Wildlife  Service  has  produced 
a  draft  of  the  first  periodic  report  to 
Congress  on  subsistence  management 
and  use  of  fish  and  wildlife  on  Federal 
lands,  as  required  by  section  813  of 
ANILCA.  The  Service  produced  this 
comprehensive  document  in 
consultation  with  other  Federal  resource 
managers  in  Alaska,  and  with  the 
Alaska  Department  of  Fish  and  Game. 
The  report  provides  an  overview  of 
subsistence  management  and  use  in 
Alaska,  based  on  consultations  and 
information  from  existing  literature  and 
studies.  As  an  initial  report,  it  attempts 
to  demonstrate  regional  and  sub- 
regional  differences  in  subsistence 
lifestyle,  to  highlight  potential  issues 
and  to  provide  a  basis  for  determining 
trends.  As  required  by  section  813.  the 
report  includes: 

(1)  An  evaluation  of  the  results  of  the 
monitoring  undertaken  by  the  Secretary 
pursuant  lo  section  806  of  ANILCA. 

(2)  The  status  of  fish  and  wildlife 
populations  on  public  lands  that  are 
subject  to  subsistence  uses. 

(3)  A  description  of  the  nature  and 
extent  of  subsistence  uses  and  other 
uses  of  fish  and  wildlife  on  public  lands. 

(4)  The  role  of  subsistence  uses  in  the 
economy  and  culture  of  rural  Alaska. 

•(5)  Comments  on  the  Secretary's 
report  by  the  Stale,  the  local  advisory 
councils  and  regional  advisory  councils 
and  other  appropriate  persons  and 
orjjanizalions. 

(6)  A  description  of  those  actions 
taken,  or  which  may  need  to  be  taken  to 
permit  Ihe  opportunity  for  continuation 
of  subsislance  activities  on  public  lands. 

(7)  Such  other  recommendations  the 
Sec:relary  deems  appropriate. 
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Comments  received  during  the  public 
review  period  will  be  included  as  a 
supplement  to  the  report.  During  this 
public  review,  it  is  hoped  lh;M  reviewers 
will  provide  additional  information  and 
documentation  where  appropriate, 
especially  in  the  data  preiente'd  in 
tables  depicting  use  offish  and  wildlife 
in  each  subregion,  and  the  nature  of 
subsistence  use  in  Native  regions.  Public 
comments  that  point  out  SubKtantive 
errors,  misconceptions  or 
mischaracterizations  in  the  draft  will  be 
considered  for  incorporation  in  the  final 
report. 

Diited:  jitnuary  7. 1985. 
F.  Eugene  Hester, 

Ac  tin}!  Diivctor.  U.S.  Fish  anif  Wildlife 
Service. 
ire  Doc.  85-aiO  Filed  l-10-«$;  8:45  am| 

BILUNG  COOE  4310-S5-M 


Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Seagull  Energy  E  &  P  Inc. 

agency:  Minerals  Management  Service. 

Interior. 

action:  Notice  of  the  Reoeipt  of  a 

Proposed  Development  Operations 

Coordination  Document  (DOCD). 

1 

summary:  Notice  is  hereby  given  that 
Seagull  Energy  E  &  P  Inc.<  has  submitted 
a  DOCD  describing  the  activities  it 
proposes  to  conduct  on  Leases  OCS-G 
6004  and  3043.  Blocks  828  and  831. 
respectively.  Mustang  Island  Area, 
offshore  Texas.  Proposed  plans  for  the 
above  area  provide  for  the  development 
and  production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Harbor 
Island,  Texas. 

date:  The  subject  DOCD  was  deemed 
submitted  on  January  2. 1985. 
addresses:  a  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd..  Room  147,  Mefairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Angie  Gobert:  Minerals 
Management  Service;  Gulf  of  Mexico 
pes  Region:  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0876. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 


considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979,  (44  ra  53685).  Those  practices  and 
procedures  are  set  out  in  revised  Section 
250.34  of  Title  30  of  the  CFR. 

Dated:  |anuury  2.  1985. 
)ohn  L.  Rankin, 

Regional  Director.  Gulf  of  Mexico  OCS 
Reyion. 
jFR  Doc.  85-853  Filed  1-10-85;  8:45  amj 

BILLING  COOE  4310-MR-M 


National  Park  Service 

Subsistence  Resource  Commission 
Meeting 

AGENCY:  National  Park  Service,  Alaska 
Region,  Interior. 
ACTION:  Subsistence  Resource 
Commission  Meeting. 

SUMMARY:  The  Alaska  Regional  Office 
of  the  National  Park  Service  announces 
a  forthcoming  meeting  of  the  Gates  of 
the  Arctic  National  Park  Subsistence 
Resource  Commission.  The  following 
agenda  items  will  be  undertaken: 

1.  Call  to  order 

2.  Roll  call 

3.  Introduction  of  visitors  and  guests 

4.  Minutes 

5.  Old  business 

a.  Agency  reports 

b.  Definition  of  key  terms 

c.  Traditional  use  areas 

d.  Recommendations  to  Secretary 

6.  New  business 

a.  Bylaws  and  operating  procedures 

7.  Village  concerns 

8.  Meeting  schedule 

9.  Adjournment 

DATE:  The  meeting  will  be  held  at  1:00 
p.m.  on  January  23, 1985,  at  the  Bureau 
of  Land  Management.  District 
Headquarters,  Fort  Wainwright, 
Fairbanks,  Alaska.  Written  comments 
and  recommendations  received  prior  to 
January  21, 1985,  will  be  considered  at 
the  meeting.  All  comments  should  be 
addressed  to:  Chairman,  Gates  of  the 
Arctic  National  Park,  Subsistence 
Resource  Commission,  c/o  Box  74680, 
Fairbanks.  Alaska  99707. 
FOR  FURTHER  INFORMATION  CONTACT 
Richard  G.  Ring.  Superintendent,  Gates 
of  the  Arctic  National  Park  and 
Preserve,  P.O.  Box  74680,  Fairbanks, 
Alaska  99707,  Phone  (907)  456-0281. 


SUPPLEMENTARY  INFORMATION:  The 

Subsistence  Resource  Commissions  arc 
authorized  under  Title  VIII.  Section  808. 
of  the  Alaska  National  Interest  Lands 
Conser\ation  Act  Pub.  L.  96-487. 

Dated:  Jiiniiaiy  4. 198.5. 
Robert  Peterson. 

Actinfi  Ri':.^ii)iHil Director.  Alaska  Roiiion. 
[FR  Doc.  85-922  Filed  1-10-85:  8:45  amj 

BILLING  COOE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

Motor  Carriers;  Intent  To  Engage  in 
Compensated  Intercorporate  Hauling 
Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  to  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Parent  corporation  and  address  of 
principal  office:  Aluminum  Company  of 
America,  1501  Alcoa  Building. 
Pittsburgh.  PA  15219. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
slates  of  incorporation: 

Alcoa  Inter-America.  Inc..  Delaware 
Alcoa  Recycling  Co..  Delaware 
Alcoa  Steamship  Co.,  Inc..  New  York 
American  Powdered  Metals  Co.. 

Delaware 
Buckeye  Molding  Co..  Delaware 
H.C.  Products  Co.,  Delaware 
Jonathan's  Landing  Inc..  Delaware 
Northwest  Alloys,  Inc..  Delaware 
Penn  Way  Trucking  Co.,  Delaware 
Pep  Industries.  Inc.,  Tennessee 
Rea  Magnet  Wire  Co.,  Inc..  Delaware 
The  Stolle  Corp..  Ohio 
Tifton  Aluminum  Co..  Inc.,  Delaware 
Vancouver  Extrusion  Co..  Inc..  Delaware 

1.  Parent  corporation  and  address  of 
principal  office:  Champion  International 
Corporation.  One  Champion  Plaza. 
Stamford,  Connecticut  06921. 

2.  Wholly  owned  subsidiary  which 
will  participate  in  the  operations  and 
State  of  incorporation:  (i)  St.  Regis 
Corporation,  a  New  York  Corporation. 

1.  Parent  corporation  and  address  of 
principal  office:  Giant  Eagle,  Inc..  101 
Kappa  Drive,  RIDC  Park,  Pittsburgh.  PA 
15238. 

2.  Wholly-owned  subsidiaries  and 
divisions  which  will  participate  in  the 
operations,  and  states  of  incorporation: 


Name 


State 


Giant  Eagle.  Inc P* 

Giant  Eagle.  Inc..  Giant  Eagle  Markets  Co  Division  PA 

Giant  Eagle,  Inc .  O.K.  Grocery  Co  Division PA 

The  Tamarkin  Co ^. 0*^ 
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1.  Parent  Corporation  and  Address  of 
Principal  Office;  PacifiCorp.  920  S\V 
Sixth  Avenue.  Portland.  OR  97204. 

2.  Wholly-owne^  subsidiaries  which 
will  participate  in  the  operations,  and 
states  of  incorporation:  Western 
Distribution  Service.  Inc..  a  Oregon 
Corporation. 

1.  Parent  corporation  and  address  of 
principal  office:  Scott  Housing  Systems. 
Inc..  Route  4.  Box  285-E.  Wavcross.  GA 
31501. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State(s)  of  incorporation:  (1)  Scott 
Transportation  Systems.  Inc..  Georgia 
Corporation. 

latnes  H.  Bayne. 

Secrptan,: 

|FR  Ooc.  85-866  Filed  1-10-85:  8:45  am) 

BtLLIMG  CODE  703S-01-M 


(Docket  No.  AB-19.  Sut>-99| 

Rail  Carriers;  the  Baltimore  and  Ohio 
Railroad  Co.;  Abandonment  in 
Somerset  County,  PA;  Findings 

The  Commission  has  issued  a 
certificate  authorizing  The  Baltimore 
and  Ohio  Railroad  Company  (B&O)  to 
abandon  its  4.81-mile  rail  line  between 
Mcyersdale  (milepost  4.00)  and  West 
Salisbury  (milepost  8.81)  in  Somerset 
County.  PA.  The  abandonment 
certificate  will  become  effective  30  days 
after  this  publication  unless  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  assistance  (through  subsidy  or 
purchase)  to  enable  the  rail  service  to  be 
continued:  and  (2)  it  is  likely  that  the 
assistance  would  fully  compensate  the 
railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  follow  ing 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  corner  of  the 
envelope  containing  the  offer:  "Rail 
Section.  AB-OFA".  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and49CFR  1152. 

fames  H.  Bayne. 

Sec  rflary. 

|FR  Doc.  85-867  Filed  1-10-85:  8:45  am) 

BItLING  CODE  703S-01-M 


I  Finance  Docket  No.  28089  Sub-1 1 

Rail  Carriers;  Bangor  and  Aroostook 
Railroad  Co.;  Securities  Exemption 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  Exemption. 

SUMMARY:  The  Interstate  Commerce 
Commission  exempts  from  the 
requirements  of  prior  approval  under  49 
U.S.C  11301  the  proposal  of  Bangor  and 
Aroostook  Railroad  Company  for  the 
modification  of  terms  and  the  extension 
of  maturity  date  of  certain  first  mortgage 
series  A  bonds  in  the  principal  amount 
of  S327.CX)0. 

DATES:  This  exemption  will  be  effective 
on  February  11, 1985.  Petitions  for 
reconsideration  must  be  filed  by  J;inuary 
31. 1985.  Petitions  for  stay  must  bo  filed 
by  January  21.  1985. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  28089  (Sub-.\'o.  1)  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423 

(2)  Petitioner's  representative:  William 
M.  Houston.  North  Maine  Junction 
Park.  RR  2.  Bangor.  MF  04401. 

FOR  FURTHER  INFORMATION  CONTACT: 

Louis  E.  Gitomer.  (202)  275-7445. 
SUPPLEMENTARY  INFORMATION: 

Additional  infiirmalion  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems.  Inc.,  Room  2227,  Interstate 
Commerce  Commission.  Washington. 
DC  20423.  or  call  289-4357  (DC 
Metropolitan  Area)  or  toll-free  (800)  424- 
5403. 

Decided:  December  28. 1984. 

By  the  Commission.  Chairman  Taylor.  Vice 
Chairman  Andre.  Commissioners  Sterrclt. 
Gradison.  Simmons.  Lamboley.  and  Sircnio. 
fames  H.  Bayne. 
Secrefary. 
|FR  Doc.  85-869  Filed  1-10-85:  8:45  am) 

BILLING  CODE  703S-01-M 

I  Docket  No.  AB-6;  Sub-239X1 

Rail  Carriers;  Burlington  Norttiern 
Railroad  Co.,  Abandonment  Exemption 
in  Ottawa  County,  OK 

The  Burlington  Northern  Railroad 
Company  (B.\)  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments.  The  segment 
of  line  to  be  abandoned  is  between 
milepost  165.30  near  Quapaw  and 
milepost  167.50  near  Central  Mill,  in 
Ottawa  County.  OK,  a  distance  of  2.20 
miles. 

BN  has  certified  (1)  that  no  local 
traffic  has  moved  over  the  line  for  at 


least  2  years  and  that  overhead  traffic  is 
not  moved  over  the  line,  (2)  that  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period.  The  Public  Service 
Commission  (or  equivalent  agency)  in 
Oklahoma  has  been  notifi-ed  in  writing 
at  least  10  days  prior  to  the  filing  of  this 
notice.  Sec  Exemption  of  Out  of  Sen  ire 
Rail  Lines.  366,  I.C.C.  885  (1983). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Orr(:on  Short  Lint-  R.  Co.- 
AbanJonment-Goshen.  360  I.C.C.  91 
(1979). 

The  exemption  will  be  effecli\e  on 
February  10. 1985.  (unless  stayed 
pending  reconsideration).  Petitions  to 
slay  the  effective  date  of  exemption 
must  be  filed  by  January  21. 1985.  and 
petitions  for  reconsideration,  including 
environmental,  energy,  tnnd  public  use 
concerns,  must  be  filed  by  January  31, 
1985.  with:  Office  of  the  Secretary.  Case 
Control  Branch.  Interstate  Commeice 
Commission.  Washington.  DC  20423. 

A  copy  of  any  petition  iiicd  with  the 
Commission  must  be  sent  to  applicant's 
representative:  Peter  .M.  Lee.  3800 
Continental  Plaza.  777  Main  Street.  Ft. 
Worth.  TX  76102. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the  use 
of  the  exemption  is  void  ah  initio. 

A  notice  to  the  parties  will  be  issued  if 
the  exemption  is  conditioned  upon 
en\  ironmental  or  public  use  conditions. 

Decided:  January  7. 1985. 

B>  the  Commission.  Heber  P.  Hdrd\. 
Director.  Office  of  Proceodinps. 
fames  M.  Bayne. 
Sci  it'hiiy. 
|FR  Doc.  85-8fi8  Filed  1-10-85:  8:45  am) 

BILLING  CODE  7035-01-M 


[Docket  No.  AB-6;  Sub-No.  207! 

Rail  Carriers;  Burlington  Northern 
Railroad  Co.;  Abandonment  in  Grays 
Harbor  County,  WA;  Findings 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit , 
the  Burlington  Northern  Railroad 
Company  to  abandon  its  10.26-mile  rail 
line  between  milepost  3.0.  near  South 
Aberdeen  Junction,  and  milepost  13.26, 
near  Markham.  in  Gravs  Harbor  Countv. 
WA. 

A  certificate  will  be  issued 
authorizing  this  abandonment  unless 
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within  I.S  days  after  this  publication  the 
Commission  also  finds  that:  (1)  A 
lin.ini;ially  responsihlo  person  has 
oliiMcd  assistance  (through  subsidy  or 
purchase)  to  enable  the  rail  service  to  be 
continued;  and  (2)  it  is  likely  that  the 
assistance  would  fully  tompensate  the 
railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
pui)lication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer:  "Rail 
Section,  AD-OFA."  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 
liimes  II.  Bayne. 
Srcrfliiry. 
|FR  Doc:.  85-870  Filed  l-l|)-^:  8:45  am) 

BILLING  CODE  703S-01-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background 

The  Department  of  tabor,  in  carrying 
out  its  responsibility  mder  the 
l^iperwork  Reduction 
Chai)ter  35).  considers 


proposed  forms  and  n  cordkeeping 


requiionients  that  vvil 


Act  [44  U.S.C. 
comments  on  the 


affect  the  public. 


List  of  Forms  Under  R  Bview 

On  each  Tuesday  ai  id/or  Friday,  as 
necessary,  the  Depart  nent  of  Labor  will 
publish  ii  list  of  the  Ajier.cy  forms  under 
re\  iew  by  the  Office  t  f  Management 
and  Biidset  (OMB)  sinlce  the  last  list  was 
published.  The  list  wi  1  have  all  entries  ' 
grouped  into  new  collections,  revisions, 
extensions,  or  reinsta  emenls.  The 
Departmental  Cleararce  Office  will, 
iipon  request,  be  able  to  advise 
members  of  the  public  of  the  nature  of 
any  particular  rcvisio  i  they  are 
interested  in. 

Each  entry  will  con 
information: 

The  Agency  of  the  1  )epartmenf  issuing 
this  form. 

The  title  of  the  forn  . 

The  OMB  and  Ager  cy  form  numbers, 
if  applicable. 

Mow  often  the  form  must  be  filled  out. 

Who  will  be  required  to  or  asked  to 
report.  Whether  smal  businesses  or 


ain  the  following 


organizations  are  affected.  An  estimate 
of  the  number  of  responses. 

An  estimate  of  the  total  number  of 
hours  needed  to  fill  out  the  form. 

The  number  of  forms  in  the  request  for 
approval.  An  abstract  describing  the 
need  for  and  uses  of  the  information 
collection 

Comments  and  Questions 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
by  calling  the  Departmental  Clearance 
Officer.  Paul  E.  Larson.  Telephone  202- 
523-6331.  Comments  and  questions 
about  the  items  on  this  list  should  be 
directed  to  Mr.  Larson.  Office  of 
Information  Management.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW.  Room  S-5526. 
Washington.  D.C.  20210.  Comments 
should  also  be  sent  to  the  OMB 
reviewer,  Arnold  Strasser.  Telephone 
202-395-6880,  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Room  3208. 
NEOP,  Washington,  D.C.  20503. 

Any  member  of  the  public  who  wants 
to  comment  on  a  form  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

EXTENSION 

Employment  and  Training 

Administration 
Standard  job  Corps  Center  RFP  and 

Related  Contractor 
Information  Gathering 
1205-0219 
On  occasion;  weekly;  monthly: 

quarterly:  semi-annually;  annually 
Slate  or  local  governments:  Business  or 

other  for-profit.  Federal  agencies  or 

employees.  Non-profit  institutions. 

Small  businesses  or  organizations 
76  respondents;  174.450  hours 

Standard  Request  for  Proposal  for  the 
operation  of  a  Job  Corps  Center 
completed  by  prospective  contractors 
for  competitive  procurements  and 
Federal  paperwork  requirements  for 
contract  operators  of  such  centers. 

Job  Order  Form 

1205-0005;  ETA  514 

On  occasion 

Individuals  or  households,  State  or 

Local  governments 
See  attached  for  respondents;  358,736 

hours;  1  form 

The  Job  Order  Form  is  used  to  record 
basic  job  information  to  provide 
assistance  to  employers  in  need  of 
workers  and  jobseekers  in  the  need  of 
employment.  The  information  describes 
job  requirements  for  jobseekers  and  is 
also  used  for  statistical  purposes  and 


program  operations  to  Target  Labor 
Market  penetration  efforts. 
Mine  Safety  and  Health  Administration 
Fire  Protection — Escape  and  Evacuation 

Plan  1219-0051 
On  occasion 
Businesses  or  other  for  profit;  small 

businesses  or  organizations 
702  respondents;  2.744  hours 

Requires  coalmine  operators  to 
establish  and  keep  current  a  specific 
escape  and  evacuation  plan  to  be 
followed  in  the  event  of  a  fire.  The  plan 
is  used  to  instruct  employees  in  the 
proper  method  of  exiting  structures. 
Escape  and  Evacuation  Plan 
1219-0046 
Semi-annually 
Businesses  or  other  for  profit;  small 

busineseses  or  organizations 
707  respondents:  16.968  hours 

Standard  requires  development  of  a 
specific  escape  and  evacuation  plan  for 
each  underground  metal  and  nonmetal 
mine.  It  additionaly  requires  revisions 
as  mining  progresses,  availability  to 
inspectors,  and  conspicuous  posting  for 
the  benefit  of  affected  miners.  Plans  are 
required  to  be  reviewed  every  six 
months. 

Signed  at  Washington,  D.C,  this  8th  day  of 
January,  1985 
Marizetta  L.  Scott, 

Acting  Departmental  Clearance  Officer. 
|FR  Doc.  85-928  Filed  1-10-85:  8:45  am) 

BILLING  CODE  4510-43-M 


Bureau  of  Labor  Statistics 

Meetings  of  the  Committees  of  the 
Business  Research  Advisory  Council 

The  regular  winter  meetings  of  the 
Committees  of  the  Business  Research 
Advisory  Council  will  be  held  on 
January  28  and  29, 1985.  All  of  the 
meetings  will  be  held  in  the  Frances 
Perkins  Department  of  Labor  Building, 
200  Constitution  Avenue,  NW,. 
Washington,  D.C. 

The  Business  Research  Advisory 
Council  advises  the  Bureau  of  Labor 
Statistics  with  respect  to  technical 
matters  associated  with  the  Bureau's 
programs.  Membership  consists  of 
officers  from  American  business  and 
industry. 

The  schedule  and  agendas  of  the 
meetings  are  as  follows; 

Monday.  January  28 

10  a.m. — Committee  on  Wages  and 
Industrial  Relations,  Room  N3437  A  &  B: 

1.  Review  of  Work  in  Progress 

2.  New  Area  Sample  and  Definitions  for 

the  Area  Wage  Survey  Program 
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3.  Service  Sector  F.xpansion  for  the 

Employment  Cost  Index 

4.  How  Should  We  Deal  With  Lump-Sum 

Payments  in  the  Aerospace 
Industry?  Kim  Hazelbaker.  |ohn 
Tucker 

5.  Data  Needs  for  Use  in  Collective 

Bargaining:  Status  Report— Tom 
Swan 

6.  Other  Business 

10  a.m. — Committee  on  Economic 
Growth.  Room  N5437  A  *  B: 

1.  Overview  of  the  1995  Projection 

Revisions 

2.  Labor  P'orce  Projections 

3.  Macroeconomic  Projections 

(a)  Selection  of  New  Macroeconomic 
Model 

(b)  Preliminar>-  Assumptions  and 
Results 

4.  Potential  Changes  in  Employment 

Projections  for  Selected  Industries 

5.  Evaluation  of  the  BLS  1980  Projections 

6.  How  Workers  Receive  Training- 

Survey  Results 

7.  Other  Business 

2  p.m. — Committee  on  Productivity/ 
Foreign  Labor,  Room  N5437  A  A  B: 

1.  Election  of  Officers 

2.  Work  on  Government  Productivity 

Measurement 

3.  Multifactor  Productivity  Measurement 

in  Steel  and  Autos 

4.  Technology  Studies 

(a)  Employment  and  UnemploymenI 

(b)  Compensation 

(c)  Productivity  and  Labor  Costs 

5.  Status  of  Work  on  International 

Comparison  of  Labor  Statistics 

6.  Other  Business 

2  p.m. — Committee  on  Price  Indexes. 
Room  N3437  A  &  B: 

1.  Status  Report  on  the  Consumer  Price 

Index  Revision 

2.  Service  Sector  Intitiative  Progress 

3.  Consumer  Expenditure  Survey  Results 

4.  Other  Business,  including  election  of 

Vice  Chair 


Tuesday.  January  2y 

9:30  a.m. — Committee  on 
Occupational  Safety  and  Health 
Statistics.  Room  S4215  A.  B  &  C: 

1.  Results  of  OSH  1983  Annual  Survey 

2.  Recent  and  Planned  Activities:  Work 

Injury  Reports  (WIR) 

3.  Recent  Developments  in 

Recordkeeping/Guidelines 

4.  Plans  for  Quality  Measurement 

5.  Status  of  FY  1985  Budget  and  Stale 

Grants 

6.  Recent  and  Planned  Activities: 

Supplementary  Data  System  (SDS) 
10:00  a.m. — Committee  on 
Employment  and  Unemplovmcnt.  Room 
N5434  A  &  B: 

1.  Election  of  Vice  Chair 


2.  Reports  on  Status  of: 

(a)  BLS/Census  Report  on  Trade  and 
Employment 

(b)  Report  on  Permanent  Layoffs  and 
Plant  Closings 

3.  Discussions  on: 

(a)  Proposed  New  Methodology  on 
Local  Area  Unemployment 
Statistics 

(b)  Establishment  Survey 
Modernization  Program 

(c)  Meeting  Users  Needs  for 
Employment  and  Unemplovment 
Data 

(d)  Results  of  the  January  1984  CPS 
Supplement  of  Displaced  Workers 

(e)  Issues  in  the  Proposed  1987  SIC 
Revision 

4.  Other  Business 

These  meetings  are  open  to  the  public. 
It  is  suggested  that  persons  planning  to 
attend  as  observers  contact  Janice  D. 
Murphey,  Liaison.  BRAG,  on  Area  Code 
(202)  523-1347. 

Sijjned  .it  Wdshinglon.  D.C..  (his  8lh  day  of 
January  1985. 

)anel  L  Norwood. 

Commissiunvr  of  Labor  Statistics. 
(FR  Doc.  85-929  Filed  1-10-85:  8:45  am) 

BILLINC  COM  4SI0-34-M 


Meeting  of  ttie  Board  of  the  Business 
Research  Advisory  Council 

The  regular  winter  meeting  of  the 
Board  of  the  Business  Research 
Advisory  Council  will  be  held  at  1:30 
p.m..  January  29. 1985.  in  Room  S-4215 
A.B&C  of  the  Frances  Perkins 
Department  of  Labor  Building.  200 
Constitution  Avenue.  NW,  Washington. 
DC. 

The  Business  Research  Advisory 
Council  advises  the  Bureau  of  Labor 
Statistics  with  respect  to  technical 
matters  associated  with  the  Bureau's 
programs.  Membership  consists  of 
officers  from  American  business  and 
industry.  The  agenda  for  the  meeting  is 
as  follows: 

1.  Chairperson's  Opening  Remarks — 

William  J.  Hawkes 

2.  Commissioners  Remarks — Janet  L. 

Norwood 

3.  Committee  Reports: 

(a)  Wages  and  Industrial  Relations 
|b)  Economic  Growth 

(c)  Productivity/Foreign  Labor 

(d)  Price  Indexes 

(e)  Employment  and  Unemployment 

(f)  Occupational  Safety  and  Health 
Statistics 

4.  Other  Business 

5.  Chairperson's  Closing  Remarks 

This  meeting  is  open  to  the  public.  It  is 
suggested  that  persons  planning  to 
attend  as  observers  contact  Janice  D. 


Murphey,  Liaison.  BRAG,  on  Area  Code 
(202)  523-1347. 

Signid  at  Washington.  D.C..  this  8lh  day  (if 
Inniiary  1985. 
fanet  L.  Norwood. 

Commissioner  of  Labor  Statistics. 
|FR  Ooc.  85-930  Filed  1-10-85:  8:45  umj 

BILLING  CODE  4$10-24-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Media  Arts  Advisory  Panel  (Film/Video 
Production  Prescreening  Section); 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92^63).  notice  is  hereby  given  that  a 
meeting  of  the  Media  Arts  Advisory 
Panel  (Film/Video  Production 
Prescreening  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
January  28-30, 1985  from  9:00  am  to  5:30 
pm  in  Room  716  of  the  Nancy  Hanks 
Center.  1100  Pennsylvania  Avenue. 
NW.,  Washington,  D.C,  20506. 

This  meeting  is  for  the  purpose  of 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  coiifidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  9(b)  of  section 
552b  of  Title  5.  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington, 
D.C.  20506,  or  call  (202)  682-5433. 

Dated:  January  7, 1985. 
|ohn  II.  Clark. 

Director  Office  of  Council  f"  Panel 
Operations.  National  Endoivmenl  for  the  .Xrls. 
|FR  Doc.  85-912  Filed  1-10-85:  8:45  am) 

BILLING  CODE  7537-01-M 


Media  Arts  Advisory  Panel  (Children's 
Television  Series  on  the  Arts);  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  notice  is  hereby  given  that  a 
meeting  of  the  Media  Arts  Advisory 
Panel  (Children's  Television  Series  on 
the  Arts)  to  the  National  Council  on  the 
Arts  will  be  held  on  January  22. 1984 
from  10:00  am  to  6:00  pm  and  on  January 
23-24, 1985  from  9:00  am-6:00  pm  at  the" 
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Hyatt  Regency  Baltimore.  300  Light 
Street,  Baltimore.  MD. 

This  meeting  is  for  the  purpose  of 
recommendation  on  applications  for 
financial  assistance  under  Ihc  National 
Foundation  on  the  Arts  and  the 
I  lumanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Regisler  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  9(b)  of  section 
5.12b  of  Title  5.  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
lohn  H.  Clark.  Advisory  Committee 
Management  Officer,  I^ational 
Endowment  for  the  Arts.  Washington, 
DC.  20506.  or  call  (202i)  682-5433. 

D.i'iil:  l.inuary  2.  1985. 
|ohn  H.  Clark, 

Diirtlnr.  Office  ofCoiinc  I  &  Panel 
Operations.  Natitynal  Enc  owment  for  the  Arts. 
|FR  Doc.  B5-849  Filed  l-lJ»-85:  8:45  am) 

BILLING  COOE  7537-1-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Cellular  Physiology; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended. 
Pub.  L.  92-463.  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisoiy  Panel  for  Ccllulur 
Physiology 

Dale  and  Time;  Monday.  Tuesday  and 
Wednesday,  January  28.  29,  and  30.  1985, 
from  9:00  a.m.  until  5:00  p.m. 

Place:  Room  523.  Nalianal  Science 
Foundation,  1800  G  Street,  NW.,  Washington. 
DC.  20550 

Type  of  Meeting:  Closed 

Contact  Person:  Maryanna  P.  Ilenkarl. 
Program  Director.  Cellular  Physiology,  Room 
332.  Telephone:  202/357-^377. 

Purpose  of  Advisory  P^nel:  To  provide 
advice  and  recommendations  concerning 
support  for  research  in  Cellular  Physiology. 

Agenda:  To  review  an^  evaluate  research 
proposals  as  part  of  the  Jeleclion  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information,  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c),  Government  in  the 
Sunshine  Act. 

Authority  to  Close  Meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  Section  10(d)  of  Pub.  L.  92-463.  The 


Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director.  NSF,  on  July 
6, 1979. 

Dated;  January  8. 1985. 
M.  R.  Winkler, 

Committee  Management  Coordinator  Officer. 
[FR  Doc.  85-892  Filed  1-10-85;  8:45  am) 

BILUNG  COOE  7SSS-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  70-29981 

Finding  of  No  Significant  Impact; 
Issuance  of  Special  Nuclear  Material 
License  No.  SNM-1943;  Gulf  States 
Utilities  Co.  and  Cajun  Electric  Power 
Cooperative;  River  Bend  Generating 
Station,  Unit  1,  West  Feliciana  Parish, 
LA 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  Special 
Nuclear  Material  License  SNM-1943  to 
permit  the  receipt,  possession, 
inspection,  and  storage  of  unirradiated 
nuclear  fuel  assemblies  at  the  River 
Bend  Generating  Station  near  West 
Feliciana  Parish.  Louisiana.  The 
unirradiated  fuel  assemblies  will  be  for 
eventual  use  in  the  River  Bend  Station, 
Unit  1,  once  its  operating  license  is 
issued. 

The  Commission's  Division  of  Fuel 
Cycle  and  Material  Safety  has  prepared 
an  Environmental  Assessment  related  to 
the  issuance  of  Special  Nuclear  Material 
License  No.  SNM-1943.  On  the  basis  of 
this  assessment,  the  Commission  has 
concluded  that  the  environmental 
impact  created  by  the  proposed 
licensing  action  would  be  significant 
and  does  not  warrant  the  preparation  of 
an  Environmental  Impact  Statement. 
Accordingly,  it  has  been  determined  that 
a  Finding  of  No  Significant  Impact  is 
appropriate.  The  Environmental 
Assessment  is  available  for  public 
inspection  and  copying  at  the 
Commission's  Public  Document  Room. 
1717  H  Street  NW..  Washington,  D.C. 
Copies  of  the  Environmental 
Assessment  may  be  obtained  by  calling 
(301)  427-4510  or  by  writing  to  the 
Uranium  Fuel  Licensing  Branch,  Division 
of  Fuel  Cycle  and  Material  Safety,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  D.C.  20555. 

Dated  at  Silver  Spring.  Maryland  this  3rd 
day  of  January,  1985. 


For  the  Nuclear  Regulatory  Commission. 
W.T.  Crow, 

Section  Leader,  Uranium  Process  Licensing 
Section.  Uranium  Fuel  Licensing  Branch. 
Division  of  Fuel  Cycle  and  Material  Safety, 
NMSS. 
(FR  Doc.  85-900  Filed  l-l(>-«5;  8:45  am  J 

BILLING  COOE  7S90-01-M 


[Docket  No.  50-4821 

Kansas  Gas  &  Electric  Co.; 
Environmental  Assessment  and 
Findings  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  a  partial 
exemption  from  the  requirements  of 
Appendix  J  to  10  CFR  Part  50  to  the 
Kansas  Gas  and  Electric  Company  (the 
licensee)  for  the  Wolf  Creek  Generating 
Station,  Unit  1  located  at  the  licensee's 
site  in  Coffey  County,' Kansas. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
exemption  would  eliminate  the  full 
pressure  test  required  by  paragraph 
III.D.2{b)(ii)  of  Appendix  J  normal  air 
lock  opening  and  substitute  a  seal 
leakage  test  to  be  conducted  at  a 
pressure  specified  in  the  Technical 
Specifications.  The  proposed  exemption 
is  in  accordance  with  the  licensee's 
request  dated  November  6, 1984. 

The  need  for  the  Proposed  Action:  The 
proposed  exemption  is  required  to 
provide  the  licensee  with  greater  plant 
availability  over  the  lifetime  of  the 
plant. 

Environmental  Impacts  of  the 
Proposed  Action:  The  proposed 
exemption  grants  the  substitution  of  an 
airlock  seal  test  for  an  airlock  pressure 
test  while  the  reactor  is  in  a  shutdown 
or  refueling  mode.  With  respect  to  this 
exemption  from  Appendix  J.  the 
increment  of  environmental  impact  is 
related  solely  to  the  potential  increased 
probability  of  containment  leakage 
during  an  accident.  This  could  lead  to 
higher  offsife  and  control  room  doses. 
However,  this  potential  increase  is  very 
small,  due  to  the  added  seal  leakage 
tests  and  the  protection  against 
excessive  leakage  afforded  by  the  other 
tests  required  by  Appendix  J. 

Alternative  to  the  Proposed  Action: 
Because  the  staff  has  concluded  that 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternative  to  these 
exemptions  will  have  either  no 
environmental  impact  or  greater 
environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
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would  not  reduce  environmental 
impacts  of  plant  operations  and  would 
result  in  reduced  operdllunal  nexibility 
and  unwarranteddelays  in  power 
ascension. 

Allernative  Use  of  Resources:  This 
action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  "Final 
Environmental  Statement  related  to  the 
operation  of  Wolf  Creek  Generating 
Station,  Unit  No.  1."  dated  June  1982. 

Aoeiwies  and  Persons  Consulted:  The 
NRC  staff  reviewed  the  licensee's 
request  that  supports  the  proposed 
exemption.  The  NRC  stuff  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Signiricant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  requests  for  the 
exemption  dated  November  6, 1984, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street  NW..  Washington. 
D.C.,  and  at  the  William  Allen  White 
Library.  Emporia  State  University.  1200 
Commercial  Street.  Emporia,  Kansas. 

U.ited  hi  B«thesda.  M.irj  !dnd.  this  4lh  day 
i)f  lanuiry  l'J85. 

For  the  Nuf.ltMr  R(?giilator>  Commission 
Thomas  M.  Novak. 

tint  Dirtttor  for  Licensing.  Dn  isu'n  of 

FR  Doc.  8.V-901  Filed  1-10-85:  8:45  am] 

BlUmC  CODE  75M-«t-« 


I  Docket  Nos.  50-352,  50-3531 

Philadelphia  Electric  Co.  Limerick 
Generating  Station.  Units  1  and  2; 
Request  for  Action  Under  10  CFR 
2.206  Regarding  Supplemental  Cooling 
Water  for  the  Limerick  Facility 

.\olicf;  is  hereby  given  l)y  its  Pefitior. 
dated  November  21.  1984  that  Del- 
.\v\;irf  Unlimited,  Inc.  requests  that  the 
Director  of  Nuclear  Reactor  Rcguliilion 
require  the  Philadelphia  Electric 
Company  (Licensee)  to  provide  to  the 
Commis.sion  a  full  disclosure  of  its 
ipttnded  sources  of  supplemental 
cooling  water  for  the  Limerick 
Generating  Station  and  the 
environmental  consequences  associated 
with  them  prior  to  issuing  a  full 
commercial  operating  license.  The 
Petition  encloses  a  copy  of  a  letter  from 
the  Philadelphia  Electric  Company  to 


the  Pennsylvania  Public  Utility 
Commission  indicating  that  an  interim 
supply  of  supplemental  cooling  water 
should  be  available  by  May  1985  to 
support  commercial  operation  of 
Limerick  Generating  Station,  Unit  No.  1 
in  the  third  quarter  of  1985.  The  current 
design  of  the  Limerick  Generating 
Station  calls  for  its  supplemental  cooling 
water  to  be  provided  by  the  Point 
Pleasant  Diversion  Project  which  may 
not  be  completed  by  the  time  the 
Limerick  Generating  Station  Unit  No.  1 
is  available  for  commercial  operation. 

The  Petition  is  being  treated  pursuant 
to  10  CFR  2.206  of  the  Commission's 
regulations  and.  accordingly, 
appropriate  action  will  be  taken  on  the 
request  within  a  reasonable  time.  A 
copy  of  the  Petition  is  available  for 
inspection  in  the  Commission's  Publid 
Document  Room.  1717  H  Street  NW., 
Washinptnr,  D.C.  20555  and  at  the  local 
public  document  room  for  the  Limerick 
Generating  Station  located  at  the 
Pottstown  Public  Library.  5tX)  High 
Street,  Pottslown,  Pennsylvania  19464. 

Diiled  d(  Bcthesda,  Maryland  the  7th  diiy  of 
I<iiiuary  1985. 

For  the  Nuclear  Regulatory  Commission. 
Harold  R.  Denton, 

Direr  :or.  Office  of  Nuclear  Reactor 

Rrini/jtion. 

|FR  Doc.  85-902  Filed  1-10-85:  8:45  am| 

BILLING  CODE  7590-01-M 


Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on  Decay 
Heat  Removal;  Meeting 

The  ACRS  Subcommittee  on  Decay 
Heat  Removal  will  hold  a  meeting  on 
Janinry  ^2, 1985.  at  the  Sandia 
Laboraliiiies,  Albuquerque.  .NM. 

A  portion  of  the  meeting  will  be  open 
to  public  attendance:  howi  ver.  a  portion 
of  the  mr  eting  will  be  closed  to  discuss 
material  i  elating  to  plant  safeguards  and 
security. 

The  aj;'>nda  for  subject  meeting  shall 
b(;  a-  follows: 

Tuesday.  January  22.  198.'}—S:.W  a.m. 
until  the  com/usian  of  business 

The  Subcommittee  will  continue  the 
review  of  the  .\RR  USI  A-45  resolution 
effort.  Sp -cifically.  the  Subcommittee 
will  discuss  details  of  the  draft  report. 
"ShuldcTVvn  Decay  Heat  Removal 
Analysis  Plan ". 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concu.Tence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept. 


and  questions  may  be  asked  only  by 
mi^mbers  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discttf  sions 
with  representatives  of  the  NRC  Staff, 
Sandia  Laboratories,  their  consultants, 
and  other  invited  persons  regarding  this 
review. 

Further  information  about  topics  to  be 
discussed,  whether  the  meeting  has 
been  cancelled  or  rescheduled,  'he 
Chairman's  ruling  on  requests  for 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member.  Mr. 
Paul  Boehnert  (telephone  202/6;}4-3267) 
between  8:15  a.m.  and  5:00  p.m.,  EST. 
Pearsons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

D.ilt'd:  l.intiiiry  8.  19B5. 
Morton  W.  l.ibarkin. 

Assistant  Executive  Director  for  Pro/eel 

Rrvipw: 
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OFFICE  OF  MANAGEWENT  AND 
BUDGET 

Circular  A-102.  "Uniform 
Administrative  Requirements  for 
Grants  to  State  and  Local 
Governments";  Revision  of 
Compliance  Supplement 

AGENCV:  Office  pf  Management  and 

Biidjjet. 


action:  Final  Policv. 


SUMMARv:  This  notice  revises  the 
■ConiplJance  Supplement"  issued  in 
December  1982.  which  provides 
guidance  on  features  of  major  programs 
that  should  be  tested  as  part  of  the 
single  audits  made  in  accordance  with 
the  provisions  of  OMB  Circular  A-102, 
"Uniform  Requirements  for  Grants  to 
State  and  Local  Governments." 
This  revision  adds  the  major 
compliance  features  for  the  Job  Training 
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Piirlnership  Act  and  Special  Prosrams 
for  the  Aging.  The  Job  Training 
PartniTship  Act  replacod  the 
Comprehensive  Employment  Training 
Act  (CETA).  Therefore,  compliance 
features  of  the  CETA  programs  will  no 
longer  be  applicable  when  final 
expenditures  are  made  and  audits 
completed.  The  major  compliance 
features  of  Special  Programs  for  the 
Aging  were  inadvertently  omitted  from 
the  original  Compliance  Supplement. 

This  revision  also  amends  the 
compliance  requirements  for  the 
National  School  Lunch  Program  and  the 
Revenue  Sharing  Program.  The 
amendment  to  the  National  School 
Lunch  Program  eliminates  the 
requirement  for  the  auditor  to  determine 
that  meals  served  under  the  program 
contain  the  required  amounts  of  food 
components.  Monitoring  the  meal 
components  will  be  done  through  a 
separate  review. 

The  amendment  to  the  Revenue 
Sharing  Program  deletes  the  compliance 
requirement  for  recipients  to  hold  a 
public  hearing  on  the  proposed  use  of 
entitlement  funds  and  adds  a 
requirement  for  recipients  to  make  audit 
reports  available  for  public  inspections. 
In  addition,  it  adds  four  new 
requirements  concerning  the 
handicapped.  These  changes  implement 
requirements  of  the  1983  Revenue 
Sharing  Act. 

For  the  convenience  of  users  of  the 
supplement  the  entire  supplement  for 
each  of  the  aforementioned  programs  is 
printed  below.  Therefore,  the  pages  can 
be  substituted  for  the  superseded  pages. 
The  major  features  of  these  programs 
were  developed  in  consultation  with  the 
appropriate  grantmaking  agencies  and 
rely  on  their  interpretation  of  the 
applicable  regulations  and  laws. 
EFFECTIVE  DATE:  January  11. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Palmer  Marcantonio.  Financial 
Management  Division,  Office  of 
Management  and  Budget.  Washington, 
D.C.  20503.  (202)  395-3993. 
Duvid  A.  Slockman, 
Director. 


Special  Programs  for  the  Aging  Title  III, 
Parts  A  and  B,  Grants  for  State  and 
Community  Programs  on  Aging 

13.633  I 

\.  Program  Objectives 

The  objectives  of  Title  111  of  the  Older 
Americans  Act  of  1966.  as  amended,  are 
to  (1)  help  older  persons  secure  and 
maintain  maximum  independence  and 
dignity  in  a  home  environment;  (2) 
remove  barriers  to  independence  for 
older  persons:  and  (3)  provide  a 


continuum  of  care  for  the  vulnerable 
elderly. 

Part  A  of  Title  III  provides  funds  for 
State  agency  administration.  Part  B 
provides  funds  for  supportive  services 
and  senior  centers. 

II.  Program  Procedures 

Funds  are  provided  to  States,  in 
accordance  with  a  pre-defined  formula, 
upon  submission  of  a  State  plan  to  the 
Commissioner  on  Aging  in  the 
Department  of  Health  and  Human 
Services  (HHS).  and  then  allocated  to 
area  agencies  on  aging  which  make 
provision  for  the  delivery  of  services 
based  on  a  comprehensive  services 
delivery  plan  for  their  respective 
planning  and  service  areas. 

III.  Compliance  Requirements  and 
Suggested  Audit  Procedures 

A.  Types  of  Services  Allowed  and 
Unallowed 

Compliance  Requirement:  The  State 
agency  must  use  annually  at  least  one 
percent  of  its  Title  III-B  allotment  or 
S20.000.  whichever  is  greater,  to  operate 
a  statewide  long-term  care  ombudsman 
program  unless  it  uses  a  similar  amount 
of  its  own  funds  for  such  purposes  (45 
CFR  1321.189). 

Suggested  Audit  Procedure: 

•  Ascertain  the  amount  of  the  State 
agency's  allotment  for  social  services. 

•  Ascertain  the  amount  of  funds 
expended  for  the  long-term  care 
ombudsman  services. 

•  Test  expenditure  and  related 
records. 

Compliance  Requirement:  A  State 
agency  or  area  agency  may  provide 
services  directly  only  if  it  is  decided  by 
the  State  agency  that  it  is  necessary  to 
ensure  the  adequate  provision  of 
services.  A  State  agency  may  provide 
services  directly  only  if  the  State  has 
been  designated  as  a  single  planning 
and  services  area  (45  CFR  1321.103). 

Suggested  Audit  Procedures: 

•  Review  the  State  agency's 
procedures  for  determining  the  necessity 
of  providing  services  directly  and 
evaluate  for  adequacy. 

•  Examine  the  designation  as  a  single 
planning  and  service  area. 

•  Determine  adherence  to  prescribed 
procedures. 

Compliance  Requirements: 

•  The  area  agency  may  award  social 
services  funds  to  public  and  nonprofit 
agencies  to  acquire,  alter,  lease, 
renovate  or  construct  a  facility  for  use  a 
multipurpose  senior  center.  Such  awards 
may  also  be  used  to  pay  the  costs  of 
professional  and  technical  personnel  to 
operate  the  center. 


•  Funds  used  for  the  construction  of 
senior  centers  require  the  prior  approval 
of  the  State  agency.  Newly  constructed 
senior  centers  must  be  used  as  senior 
centers  for  at  least  20  years  after 
completion  of  construction.  Acquired 
facilities  must  be  used  as  a  senior  center 
for  at  least  10  years  after  completion  of 
the  acquisition.  Senior  centers  may  not 
be  used  for  sectarian  instruction  or 
religious  worship  (45  CFR  1321.121)  (45 
CFR  1321.129)  (45  CFR  1321.131)  (45  CFR 
1321.133). 

Suggested  Audit  Procedures: 

•  Review  expenditure  and  other 
records  and  determine  if  there  has  been 
construction  or  acquisition  of  senior 
center  facilities. 

•  Examine  State  approval  for 
construction  of  centers. 

•  Consider  visiting  facilities 
constructed  or  acquired  with  current  or 
prior  year  funds  and  determine  their 
use. 

B.  Eligibility 

The  auditor  is  not  expected  to  make 
tests  for  eligibility. 


C.  Matching  Requirements 

Compliance  Requirement:  Not  more 
than  75  percent  of  the  allotment  for 
State  agency  administration  may  be 
used  for  the  costs  of  administering  the 
State  plan.  Not  more  than  8.5  percent  of 
the  combined  allotments  for  social  and 
nutrition  services  may  be  used  by  the 
State  agency  to  pay  not  more  than  75 
percent  of  the  cost  of  administering  area 
plans.  (45  CFR  1321.199). 

Suggested  Audit  Procedures: 

•  Ascertain  the  amount  of  the 
allotments  for  State  agency 
administration  and  social  and  nutrition 
services. 

•  Review  financial  reports  and 
determine  amounts  expended  for 
administering  the  State  plan  and  area 
plans. 

•  Test  expenditure  and  related 
records. 

Compliance  Requirement:  The  State 
agency  must  expend  each  fiscal  year  for 
supportive  and  nutrition  services  and 
administration  combined,  at  least  the 
same  amount  of  State  funds  expended  in 
the  previous  fiscal  year.  (45  CFR 
1321.205). 

Suggested  Audit  Procedures: 

•  Review  financial  records  and 
reports  and  determine  the  amounts  of 
State  funds  expended  in  the  previous 
and  current  fiscal  years  for  supportive 
and  nutrition  services  and 
administration. 

Compliance  Requirement:  The  State 
agency  must  spend  for  services  to  older 
persons  in  rural  areas  at  least  105 
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percenl  of  lolal  amount  expended  in 
fiscal  year  1978  for  social  and  nutrition 
services  and  multipurpose  senior 
centers  in  rural  areas  under  Titles  III.  V 
and  VII  of  the  Older  Americans  Act.  (45 
cm  1321.185). 

Stifiyested  Audit  Pruct'darcs: 

•  Review  financial  records  and 
reports  and  determine  amounts 
expended  for  social  and  nutrition 
services  and  multipurpose  senior 
centers  in  rural  areas  in  fiscal  vear  1978 
under  Titles  III.  V  and  VII  of  the  Older 
Americans  Act  and  compare  to  current 
year  expenditures. 

Compliance  Requirement:  The  grantee 
must  pay  for  at  least  10  percent  of  the 
costs  of  the  social  and  nutritional 
services  funded  with  FY  80  or  prior 
year's  funds,  and  at  least  15  percent  of 
the  costs  of  social  and  nutritional 
services  funded  with  FY  81  or 
subsequent  year's  funds,  the  additional 
5  percent  provided  by  the  State  in  the 
form  of  allowable  State  costs.  At  least 
25  percent  of  the  non-Federal  share  must 
be  provided  by  State  or  local  public 
agencies  in  the  form  of  allowable  costs 
or  by  local  public  agencies  as  third- 
party  in-kind  contributions  (45  CFR 
1321.199).  (45  CFR  1321.201  and  .203). 

Sii}ii;fsted  Audit  Procrdurfs: 

•  Ascertain  the  amounts  expendi  d  for 
social  and  nutrition  services. 

•  Review  the  financial  records  and 
determine  the  amount  and  source  of  the 
matching  funds. 

•  Test  procedures  for  valuation  of 
contributions. 

D.  Special  Reporting  Requirements 

There  are  no  special  reporting 
requirements  for  the  auditor  to  test. 

E.  Special  Tests  and  Provisions 

Compliance  Requirement:  State 
agencies  shall  conduct  on-site 
performance  evaluations  of  each  area 
agency  at  least  annuallv  (45  CFR 
1321.45). 

Sii<:iirsted  Audit  Procedures: 

•  OI)lain  list  of  area  agencies 
iiperating  in  the  Stale. 

•  Ri?view  .schedule  for  on-site 
evaluations. 

•  R(!view  a  sample  of  the  evaluation 
reports. 

Compliance  Requirement:  Area 
agencies  must  provide  technical 
assistance,  monitor  on  going  projects, 
and  peiiodically  evaluate  the 
peiformance  of  all  service  providers  (45 
CFR  1321  93). 

Su;j<jested  Audit  Procedures: 

•  Review  the  procedures  for  providing 
technical  assistance,  monitoring 
activities,  and  evaluation  of 
performance,  and  evaluate  for 
adequacy. 


•  Review  monitoring  schedules  and  a 
sample  of  technical  assistance  projects 
and  evaluation  reports. 

Compliance  Requirement:  Each 
service  provider  must  offer  older 
persons  an  opportunity  to  voluntarily 
contribute  toward  the  cost  of  the 
services  they  receive  under  Title  III 
programs.  Such  contributions  must  be 
used  to  expand  the  provider's  services 
to  older  persons  (45  CFR  1321.111.  and 
45  CFR  74.42). 

Sugfiested  Audit  Procedures: 

•  Review  procedures  for  offering 
contribution  opportunities  and  using 
contributions  and  evaluate  for 
adequacy. 

|ob  Training  Partnership  Act 

jr.24fi  thru  17.250 

I.  Program  Objective 

The  objective  of  the  Job  Training 
Partnership  Act  (JTPA)  is  to  provide 
funds  to  Stales  to  use  to  establish 
programs  to  prepare  youth  and  unskilled 
adults  for  entry  into  the  labor  force. 
These  programs  should  afford  job 
training  to  those  economically 
disadvantaged  individuals  and  other 
individuals  facing  serious  barriers  to 
empl()>ment  and  who  are  in  special 
need  of  such  training  to  obtain 
productive  employment. 

II.  Program  Procedures 

Except  for  funds  made  available 
under  section  301a  of  the  Act.  funds  are 
obtained  by  the  States  upon  submission 
of  a  coordination  and  special  services 
plan  to  the  Secretary  rif  Labor,  in 
accordance  with  a  pre-defined  formula, 
and  then  distributed  to  Service  Delivery 
Areas  established  by  the  Governor 
under  Title  I  of  the  Act.  The  Service 
Uciivery  Areas  provide  training  services 
for  the  disadvantaged  under  Title  II  of 
the  Act  and  employment  and  training 
assistance  for  dislocated  workers  under 
Title  111  of  the  .Act. 

ill.  Compliance  Requirements  and 
Suggested  Audit  Procedures 

A.  Typm  of  Services  Aihnvnd  and 
I'na/loived: 

Compliance  Requirement: 

•  Funds  can  be  expended  for  training, 
administration  and  participant  support 
in  accordance  with  guidelines  on 
allowable  costs  issued  bv  the  Governor 
(20  CFR  629.37-38). 

•  .\ot  loss  than  70  percent  of  the 
Titles  I.  Il-A  and  III  funds  may  be 
expended  for  training  costs.  Training 
costs  include  costs  associatj^d  with  on- 
the-job  training  services:  employer 
outreach  necessary  to  obtain  job  listings 
or  job  training  opportunities:  salaries. 


fringe  benejits.  equipment  and  supplies 
of  personnel  directly  engaged  in 
providing  training  (including. remedial 
education):  job  related  coiinsc'ling  for 
participants:  employability  assc^ssmcnl 
and  job  devcrlopmirnt;  job  search 
assistance  (including  preparation  for 
work  and  labor  market  orientation): 
books  and  other  teaching  aid.s; 
equipment  and  materials  used  in 
providing  training  to  participants: 
classroom  space  and  utility  costs:  tuition 
and  entrance  fees  that  represent 
instructional  costs  which  have  a  direct 
and  immediate  impact  on  participants: 
50  percent  of  the  costs  of  a  limited  work 
experience  program:  and  2.'iO  liours  of 
youth  tryout  employment  training  costs. 
{20CFR"629.3«(e)(lj). 

•  Administration  costs  an;  limitinl  to 
15  percent  of  the  available  funds  (20 
CKR  «29.39(a)(2)). 

•  Administrative  and  participant 
support  costs  combined  are  limited  to  Mi 
percent  of  the  available  funds,  unless 
waived  by  the  Governor  (20  CFR 
B29.39(a|(2)). 

•  No  funds  made  available  und«;r 
Titlesl.  II-A  or  III  may  be  used  for 
public  service  employment  (20  CFR 
629.2). 

Sii;.4;^i'sted  Audit  Procedures: 

•  Review  Governor's  guidelines. 

•  Ascertain  available  funds. 

•  Test  expenditure  and  relaled 
records. 

•  Examine  Governors  waivers. 

•  Compare  actual  to  maximum 
allowable  cost. 

R.  Eliiiihility 

Compliance  Requirement:  Each 
administrative  entity  is  responsible  fur 
the  eligibility  of  those  enrolled  in  its 
programs.  Administrative  entities  may 
delegate  eligibility  determinations,  if  the 
delegation  and  related  safeguards  are 
in(.luded  in  an  approved  job  training 
plan  (Pub.  L  97-300.  Sec.  141(i)). 

Su}ii>ested  Audit  P:ocedures: 

•  Review  the  eligibility  determination 
system  and  (jvaliiate  for  adequacy. 

•  Review  seh'Cled  participant  files 
and  determine  the;  appropriateness  of 
eligibility  determinations. 

C  Matching.  Level  of  Effort  and, 'or 
Earmorf,  ing  Requirements 

C.on>piiance  Requirements: 

•  Cooperative  agrc'emcnts  between 
Slate  education  agencies,  administrative 
entities  in  Service  Delivery  Areas,  and 
local  education  agencies  shall  provide? 
for  a  contribution  by  the  State  agencies 
and  local  education  agencies  of  an 
amount  equal  to  the  Federal  funds 
provided  (Pub.  L  97-300.  Sec.  123(1)):  20 
CFR  629  40). 
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•  In  order  to  qtiiilifv  for  Title  III 
cniploynient  iind  training  assistunce  for 
(lislocatiui  workers,  a  State  shall  expend 
lor  purposes  of  services  under  this  title. 
;in  amount  from  public  or  private  non- 
I'cderal  sources  equal  to  the  Federal 
funds  made  available  lo  the  Stale  under 
I  ri'A  Section  301  (b)  (Pub.  L  97-300.  Sec. 
3()4la)|l):  20  CFR  631.14). 

Sii};;^rst('(1  Audit  Proveduivs: 

•  Ascertain  the  total  allocations  for 
(  Dopcrative  ajjreements  and  Title  III. 

•  Review  the  financial  records  and 
ascertain  the  amount  and  source  of  the 
contributions. 

Compliance  Rrqtiiriytwnt:  Funds 
provideil  by  the  Federal  Government 
sh.ill  be  used  only  for  activities  which 
iirt>  in  addition  to  those  which  would 
Diherwise  be  available  in  the  area  jn  the 
absence  of  such  funds  (Pub.  L.  97-3(X). 
Sec.  141(b)  and  (h):  20  CFR  629.1(a)). 

.S'(/i,',!,'<\s7('ry  Audit  Pr<H:rdures: 

•  Review  financial  reports  and 
records  for  previous  year  and  determine 
.miount  of  recipients  funds  expended  to 
provide  employment  and  training 
services  similar  to  those  provided  for  in 
the  Act. 

•  Determine  amount  of  funds 
pr()\  ided  by  the  recipient  for  those 
services  for  the  current  year. 

I).  Hrpiirtiufi  HequiivnWnts 

Conipliunce  Requiriifiient:  Reports 
prescribed  by  the  Secretarj  of  Labor 
must  be  submitted  quarterly  the  first 
year  and  annually  therteafter  (20  CFR 
029.36(a)).  "  i 

Suni^i'stcd  Audit  Prapedures: 

•  Ascertain  reporting  requirements 
[)H'scribed  by  the  Secretary  of  Labor. 

•  See  Federal  Financial  Reports  (VI) 
in  the  C.KNERAL  RFQUIREMENTS 
section  of  this  document  for  procedures 
ptrlaining  lo  Financii(|Kbporting 
Re(|uiremenls.  | 

•  Obtain  copies  of  other  reports  and 
determine  timeiinc^ss  nf  submission. 

•  Trace  data  in  selei;led  reports  to 
supporting  documentation. 

/•"  S/u'cicil  '/'('sta  aud  n\n  iaiiins 

Coniplianro  Requirement:  The  Slate  is 
lesponsil'lo  for  assurirtg  thai  financial 
and  compliance  audits  are  conducted  of 
(■a(,h  SDA  grant  and  ojher  subrecipients 
of  funds  under  Titles  II  and  HI  of  this 
.Act.  with  the  exception  of  subrecipients 
(Acmptcd  from  the  audit  requirements 
l)\  ihc  Secretary  or  the  cognizant 
I'cderal  audH  ageni  v.  (P.L.  97-300.  Sec. 
I(i4(a)(2):  20  CFR  629.4i(a)(c)). 

Su;^i;eslrd  Audit  Pnljcedures: 

•  lletermine  whethgr  there  is  a  State 
requirf^ment  set  forth  ill  statute  or 
regulations  or  included  in  contracts  and 
agreements,  that  applips  to 
organizations  receiving  block  grant 


funds  that  require  audits  consistent  with 
the  Comptroller  General's  audit 
standards. 

•  Rfwiew  the  manner  in  which  the 
State  ensures  that  auditors  are  advised 
of  JTPA  grant  financial  and  compliance 
audits. 

•  Ascertain  whether  the  State 
reviews  the  audit  reports  for  JTPA  grant 
subrecipients  for  adequacy  of  the  audit 
and  reported  deficiencies  and  then 
follows  up  accordingly:  review  the 
procedures  and  evaluate  for  adequacy. 

Compliance  Requirement:  The 
Govenor  shall  submit  an  audit 
resolution  report,  documenting  the 
disposition  of  reported  questioned  costs, 
wilhin  a  timelv  period  after  submission 
of  the  audit  report  (20  CFR  629.42(d)). 

Su}i)iested  A  udit  Procedures: 

•  Review  the  audit  resolution  report. 

•  Select  a  sample  of  actions  reported 
in  the  report  and  trace  disposition. 

Revenue  Sharing  Program 

21.300 

I.  Program  Objective 

The  objective  of  the  Revenue  Sharing 
Program  is  to  provide  general  fiscal 
assistance  lo  local  governments,  giving 
them  maximum  flexibility  in  determining 
the  programs  and  activities  on  which  to 
expend  the  funds. 

II.  Program  Procedures 

Funds  are  allocated  to  general 
purpose  local  governments  in 
accordance  with  a  formula  that 
considers  population,  per  capita  income, 
and  general  tax  effort  data  furnished  by 
the  Bureau  of  Census.  The  monies  can 
be  used  for  any  purpose  which  is  a  legal 
use  of  the  recipient's  own  revenues. 

HI.  Compliance  Requirements  and 
Suggested  Audit  Procedures 

.1.  Typos  of  Services  Allowed  or 
.Unallowed 

The  auditor  is  not  expected  to  make 
tests  for  allowable  or  unallowable 
services. 

B.  Eliitibility 

The  auditor  is  not  expected  to  make 
tests  for  eligibility. 

C.  Matching.  Level  of  Effort,  and/or 
Earmarking;  Requirements 

There  are  no  matching,  level  of  effort, 
or  earmarking  requirements. 

I?:  Reporting  Requirements 

Compliance  Requirement:  The 
government  is  required  to  confirm  or 
provide  certain  financial  and  population 
data  to  the  Bureau  of  Census.  These 
data  are  to  be  verified  by  the  auditor. 
(31  CFR  51.12(d)  51.21.  51.107(b)) 


Suggested  Audit  Procedures: 

•  Obtain  a  copy  of  data  providcsd  to 
Census  or  prepared  and  submitted  by 
Census  to  the  local  government  for 
confirmation. 

•  Reconcile  data  to  audited  figures  for 
the  latest  fiscal  period  available. 

•  If  data  were  affected  by  a  major 
disaster,  contact  the  Office  of  Revenue 
Sharing  (ORS)  and  determine  allowable 
adjustments. 

E.  Special  Tests  and  Provisions 

Compliance  Requirement:  Recipients 
must  account  separately  for  entitlement 
funds:  appropriate,  obligate  or  use  the 
funds  within  24  months  after  the  end  of 
the  entitlement  period,  or  by  the  date  of 
an  extension  granted  by  ORS;  and 
comply  with  local  laws  and  procedures 
for  obligating,  appropriating,  or  using 
funds.  (31  CFR  51.101(a)(b)(c)) 
,  Suggested  Audit  Procedures: 

•  Determine  whether  the  recipient  has 
established  a  separate  set  of  fund 
accounts  or  bank  accounts  for  the 
revenue  sharing  funds. 

•  Determine  whether  any  revenue 
sharing  funds  have  not  been 
appropriated,  obligated,  or  used  within 
the  designated  period  of  time. 

•  Ascertain  whether  there  has  been 
any  instance  of  the  recipient  not 
observing  the  local  laws  and 
procedures. 

•  Determine  if  revenue  sharing  funds 
are  involved. 

Compliance  Requirement:  If 
entitlement  funds  are  used  after  January 
1. 1977,  for  the  redemption  of  debt, 
recipients  may  not  have  expended  the 
proceeds  of  such  indebtedness  in  a 
manner  violating  the  various  compliance 
or  civil  rights  requirements  of  the  Act 
and  the  regulations  thereunder. 

Suggested  Audit  Procedures: 

•  Determine  whether  funds  have  been 
used  for  the  redemption  of  debt  whose 
proceeds  were  expended  after  January 
1. 1977. 

•  Test  the  financial  records  and 
determine  whether  the  expenditure  of 
such  proceeds  violated  any  of  the  ORS 
compliance  requirements  or  civil  rights 
restrictions. 

Compliance  Requirement:  Recipients 
cannot  use  revenue  sharing  funds  to  pay 
persons  at  rates  below  the  prevailing 
wage  paid  to  others  employed  by  the 
recipient  in  similar  occupations.  (31  Cl'R 
51.40(c)) 

Suggested  Audit  Procedures: 

•  Determine  if  revenue  sharing  funds 
have  been  used  to  pay  wages. 

•  Determine  wage  rates  for  persons 
paid  with  revenue  sharing  funds. 
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•  Determine  prevailing  wiige  rate  fur 
persons  employed  in  similar  occupations 
by  the  recipient. 

Compliance  Requirement:  Recipients 
must  hold  a  public  hearing  oiTthe 
relationship  of  revenue  sharing  funds  to 
the  entire  budget  prior  to  enactment  of 
the  annual  budget:  publish  a  notice  of 
the  proposed  hearing  in  a  newspaper,  or 
by  an  ORS-approved  alternative  means, 
at  least  10  days  prior  to  the  hearing:  and 
publish  a  notice  within  30  days  after 
budget  enactment  advising  that  a 
summary  budget  is  available  for 
inspection.  (31  CFR  51.13(c). 
51.14(a)(b)(c|(d)) 

Suggested  Audit  Procedures: 

•  Examine  official  minutes  or  other 
documents  and  ascertain  whether  a 
public  hearing  was  held  prior  to 
enactment  of  the  budget. 

•  E.\amine  published  notice  of 
hearing,  or  documentation  of  the  ORS- 
approved  alternative,  and  note  date. 

Compliance  Requirement:  Recipients 
must  publish  notice  of  the  availability 
fur  public  inspection  of  the  use  report 
filed  with  ORS  in  a  newspaper,  or  by  an 
ORS-approved  alternative  means, 
within  10  days  of  filing.  (Use  reports 
describing  the  amounts  and  purposes  for 
which  revenue  sharing  funds  have  been 
spent,  appropriated,  or  obligated  during 
the  past  fiscal  year.)  (31  CFR  51.13(a)) 

Suggested  Audit  Procedures: 

•  Obtain  use  report  and  note  filing 
d.ite. 

•  Compare  amounts  in  Use  Report 
with  audited  amounts. 

•  Examine  published  notice,  or 
documentation  of  ORS-approved 
alternative,  of  availability  of  the  Use 
Report  and  note  date. 

Compliance  Requirement:  Recipients 
must  not  use  revenue  sharing  funds  to 
pay  costs  of  influencing  legislative  body 
members  on  general  revenue  sharing 
program  legislation.  (31  CFR  51.43) 

Suggested  Audit  Procedures: 

•  Review  selected  expendiluies  and 
related  records  and  determine  whether 
revenue  sharing  entitlement  funds  have 
bei-n  used  to  influence  legislation 
r{!g,irding  the  program. 

Compliance  Requirement:  Recipients 
must  maintain  records  showing  date  of 
purchase  and  value:  date  of  transfer,  if 
applicable:  location  of  property:  and 
d.ite  of  disposal  of  real  or  personal 
property,  having  a  minimum  value  of 
SI  .000.  purchased  in  whole  or  in  part 
with  revenue  sharing  funds,  (ol  CFR 
51.70) 

Suggested  Audit  Procedures: 

•  Test  expenditure  records  and 
identify  real  and  personal  property 
acquired  with  revenue  sharing  funds. 


•  Trace  property  acquired  with 
revenue  sharing  funds  to  property 
records. 

Compliance  Requirement:  Recipients 
are  to  make  the  audit  report  available 
for  public  inspection  no  later  than  30 
days  following  its  completion  and 
receipt  by  the  government  (31  CFR 
51.108(a)(b)) 

Suggested  Audit  Procedures: 

•  Determine  that  publication  of  the 
prior  audit  report's  availability  for 
public  inspection  has  been  made  in  a 
newspaper  of  general  circulation.  For 
newspaper  publication,  inspection  of 
proofs  of  publication,  newspapers,  or 
clippings  therefrom  shoud  ho  made. 

Compliance  Requirement:  Recipients 
must  publicize  an  initial  public  notice 
that  it  does  not  discriminate  on  the  basis 
of  handicap  in  employment,  admission 
or  access  to  or  treatment  in  its  programs 
or  activities.  The  notice  should  include 
the  name  of  the  employee  who 
coordinates  compliance  with  the 
handicap  regulations.  Also  continuing 
notifications  of  pertient  information  are 
to  be  made  to  the  public,  including  sight 
and  hearing  impaired  individuals  or 
groups  representing  such  individuals.  (31 
CFR  51.55(e)) 

Suggested  Audit  Procedures: 

•  Examine  available  documentation 
verifying  that  an  initial  notice  was 
made. 

•  Determine  that  the  name  of  the 
coordinating  employee  has  been 
disclosed. 

•  Determine  that  continuing 
notifications  have  been  made,  if 
applicable. 

Compliance  Requirement:  Recipients 
must  establish  a  grievance  procedure 
available  to  all  persons  (except 
applicants  for  employment)  for  review 
of  complaints  alleging  handicap 
discrimination.  (31  CFR  51.55(d)) 

Suggested  Audit  Procedures: 

•  Determine  whether  such  a 
procedure  has  been  established. 

Compliance  Requirement:  Recipients 
must  complete  a  self-evaluation  review 
of  policies,  practices,  programs,  and 
activities  to  determine  if  they 
discriminate  against  the  handicapped, 
f  iandicapped  individuals  and 
organizations  representing  the 
handicapped  must  be  included  in  the 
self-evaluation  process.  (31  CFR 
51.55(c)) 

Suggested  Audit  Procedures: 

•  Determine  that  a  self-evaluation 
review  has  been  completed.  A 
qualitative  analysis  of  the  self- 
evaluation  need  not  be  made  by  the 
auditor. 

Compliance  Requirement:  Recipients 
must  prepare  a  transition  plan,  including 
a  lime  table  for  completion,  describing 


structural  change  to  be  made  to  achieve 
accessibility  for  the  handicapped.  Such 
a  plan  is  required  only  if  the  recipient 
decided  during  the  self-evaluation  that 
structural  changes  were  needed. 
Sir^ested  Audit  Procedures: 

•  Determine  that  the  transition  plan 
has  been  prepared  in  those  instances 
where  the  self-evaluation  indicates  th.it 
structural  changes  to  achieve 
accessibility  for  the  handicapped  is 
required. 

School  Breakfast  Program 

W.55J 

National  School  Lunch  Program 

I.  Program  Objectives 

The  objectives  of  the  School  Breakfast 
and  the  \ational  School  Lunch  Programs 
are  to:  (1)  assist  States,  through  cash 
gr.ints  and  food  donations,  in  making 
breakfast  and  lunch  available  to  school 
children,  and  (2)  encourage  the  domestic 
consumption  of  agricultural  commodities 
and  other  foods. 

IL  Program  Procedures 

The  Food  and  Nutrition  Service  (F\S) 
administers  these  programs  in 
cooperation  with  State  Departments  of 
Education,  which  in  turn  enter  into 
agreements  with  School  Food 
Authorities  (SFAs)  for  the  operation  of 
the  programs.  In  some  States,  the 
Department  of  Education  by  State  law 
or  constitution  prohibition  cannot 
administer  the  programs  in  private 
schools.  In  such  States,  private  schools 
enter  into  agreements  directly  with  the 
FNS  Regional  Offices.  FNS  makes 
payments  to  States  for  breakfasts  and 
lunches  served  to  eligible  children  based 
on  national  average  payment  factors 
multiplied  by  the  number  of  meals 
served.  These  funds  are  used  by  the 
Slates  to  reimburse  their  SF.As.  Slates 
also  receive  donated  foods  based  on  the 
projected  levels  of  lunches'  served. 
These  commodities  are  distributed  to 
their  SFAs  at  an  annually  adjusted  per 
lunch  value. 

III.  Compliance  Requirements  and 
Suggested  Audit  Procedures 

A.  Types  of  Services  Allowed  or 
Unallowed 

Compliance  Requirement:  Eligible 
meals  must  meet  the  minimum  meal 
patterr  .equirements  for  food 
components.  (7  CFR  210.10  and  220.8) 

Suggested  Audit  Procedures: 

•  Review  the  school's  system  for 
ensuring  that  meals  claimed  for 
reimbursement  contain  the  required 
numbor  of  components. 
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•  IVst  the  manner  and  frequency  with 
which  the  procedures  ane  applied. 

R.  Eli;^ihility 

Coniplidiice  Requirement: 

•  The  Stale  must  prescribe  eligibility 
standards  in  accordance  with  federally 
published  guidelines,  and  participants 
must  meet  family-size  income  standards 
for  free  and  reduced-price  meals.  (7  CFR 
2-45.1.  245.11.  245.13). 

•  'the  SFA  must  approve  proper 
applications  submitted  in  accordance 
with  these  standards.  (7  CFR  245.6|b)) 

Si!^[>^ested  Audit  Procedures  (State): 

•  Examine  the  Federal  Register  or 
correspond  with  FNS  tot  ascertain  the 
FfJoral  guidelines.         I 

•  Review  the  State's  family  size  and 
income  standards. 

■•  Review  the  Slate's  eligibility 
ilflcrminalion  and  verification  system 
arid  evaluate  for  adequiicy. 

•  Re\  iew  selected  ap  plications  and 
determine  whether  they  were  properly 
approved. 

Su^iiPnted  Audit  Proc  idures  (School 

I  nod  Authority): 

•  Review  the  SFA  pn  icedures  for 
complying  with  the  pub  ishcd  eligibility 
guidelines  and  evaluate  for  adequacy. 

•  Review  selected  case  files  and 
determine  whether  ther;  was  adherence 

()  the  prescribed  procedures.  Verify  the 
.  ondusions  regarding  e  igibility. 

•  Determine  the  num  lers  of  free  and 
reduced  pri#tmi;als  claimed  for 
rcimbursiment  in  selec  ed  schools  and 
determire  whether  it  e>  ceeds  the 
number  of  approved  ap  )lication8. 

C.  MaUhin,i>.  Level  of  E'hrt.  und/or 
luiniHui.ing  Requireme  its 

Compliance  Rpquirei  lent  (Applies  lo 
l.unfh  ['nigrum  Only):        • 

The  Sidtc  is  required  to  contribute, 
fiom  State-appropriate(  sources,  an 
;imtMu-!!  ecjual  to  at  leas  .30  percent  of  all 
III  ncr.il  Assistance  fun  is  (commonly 

I I  frrred  to  as  Section  1' '  funds  of  the 
N'.it'ondl  School  Lunch  \cl.  us  amended) 
luadc  nvailable  by  FNS  lo  the  State  in 
die  last  year.  In  certain  Stales,  whose 
pel  capita  income  has  I  een  di  signaled 
lower  h\  FNS.  the  30  pi  rcent  match  may 
be  pniportionately  lower.  I'he  listing  of 
th(!  mall  h  for  all  Stales  is  available  from 
FNS  on  form  SL-I  (unti  led).  (7  CFR 
Jioqall 

Su;^iir>,li'd  Audit  Procedures  (Slate): 

•  Correspond  w  ilh  F  ^S  to  ascertain 
Itu-  amount  of  funds  m;  de  available  in 
the  prec<!iling  school  y(  ar. 

•  Correspond  with  F'^S  and 
determine  if  the  State  Has  been 
designated  a  low  per  capita  income 
Stale. 

•  •  Ascertain  the  amo  inl  expended 
(rom  State  sources  for  I  he  current  year. 


D.  Reporting  Requirements 

Compliance  Requirement:  The  State 
must  submit  a  report  of  child  nutrition 
operations  (FNS-10)  quarterly  specifying 
the  number  of  meals  claimed,  supported 
by  meal  counts  from  School  Food 
Authorities  (SFA).  and  the  estimated 
number  of  meals  served  for  which 
claims  had  not  vet  been  received  from 
SFAs.  (7  CFR  210.13.  .14(g):  220.13(b)) 

Suggested  Audit  Procedures  (Stale): 

•  Obtain  copies  of  submitted  reports 
and  review  for  completeness  and 
timeliness  of  submission. 

•  Trace  data  in  selected  reports  to 
supporting  documentation. 

Compliance  Requirement:  The 
following  financial  reports  must  be 
submitted  periodically. 
—Financial  Status  Report  (SF  269) 
— Request  for  Advance  or 

Reimbursement  (SF  270)  or 
— Request  for  fay  men!  on  Letter  of 

Credit  and  S:  jtus  of  Funds  Report  (SF 

183) 

Suggested  Audit  Procedures:  See 
Federal  Financial  Reports  (VI)  in  the 
GENKRAL  REQUIREMENTS  section  of 
this  document. 

E.  Special  Tests  and  Provisions 

There  are  no  special  testf  and 
provisions  for  the  auditor  to  perform. 

|FR  Doc.  85-889  Filed  l-lO-fl."):  8:45  am) 

BILLING  CODE  311(M)1-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Determination  of  the  President 
Regarding  Certain  Alkaline  Batteries 

On  Friday.  |anuary  4. 1985.  the 
President  notified  the  United  Stales 
Inlernati(mal  Trade  Commission  that  he 
disapproved  its  determination  in 
In\  estigalion  No.  337-TA-165.  Certain 
Alkali/if  Battel  ''es.  A  statement  of  the 
President's  determination,  which  w-as 
included  with  tlie  notice  lo  the 
Commission,  is  printed  below. 
VVilli.-«tn  E.  Brock. 
i';rt-ilS!a!es  Tra.'f  Rt'prpscntalive. 

Disapproval  of  the  Determination  of  the 
United  Slates  International  Trade 
Cummi.ssion  in  Investigation  No.  337- 
TA-165,  Certain  Alkaline  Batteries 

The  United  Stales  International  Trade 
Commission,  following  a  finding  of  a 
violation  of  Section  337  of  the  Tariff  Act 
of  1930,  as  amended,  has  ordered 
e,\cluded  from  entry  into  the  United 
Slates  imports  of  certain  alkaline 
batteries  that  were  found  lo  infringe  a 
L'.S.  registered  trademark  and  lo 
misappropriate  the  trade  dress  of  the 


batteries  on  which  the  trademark  is 
used. 

The  President  is  authorized  by  Section 
337(g)(2)  to  disapprove  a  Commission 
determination  for  policy  reasons,  i  have 
notified  the  Commission  today  of  my 
decision  to  disapprove  its  determination 
in  this  case. 

The  Commission's  interpretation  of 
section  42  of  the  Lanham  Act  (15  U.S.C. 
1124).  one  of  several  grounds  for  the 
Commission's  determination,  is  at  odds 
with  the  longstanding  regulatory 
interpretation  by  the  Department  of  the 
Treasury,  which  is  responsible  for 
administering  the  provisions  of  that 
section.  The  Administration  has 
advanced  the  Treasury  Department's 
interpretation  in  a  number  of  pending 
court  cases.  Recent  decisions  of  the  U.S. 
District  Court  for  the  District  of 
Columbia  and  the  court  of  International 
"Trade  explicitly  uphold  the  Treasury 
Departments  interpretation.  Allowing 
the  Commission's  determination  in  this 
case  to  stand  could  be  viewed  as  an 
alteration  of  that  interpretation.  I, 
therefore,  have  decided  to  disapprove 
the  Commission's  determination. 

The  Departments  of  Treasury  and 
Commerce,  on  behalf  of  the  Cabinet 
Council  on  Commerce  and  Trade,  have 
solicited  data  from  the  public 
concerning  the  issue  of  parallel  market 
importation  and  are  reviewing 
responses  with  a  view  toward 
formulating  a  cohesive  policy  in  this 
area.  Failure  to  disapprove  the 
Commission's  determination  could  be 
viewed  as  a  change  in  the  current  policy 
prior  lo  the  completion  of  this  process. 

(FP  Doc.  8,'i-92-!  Filod  1-10-85;  8:45  am) 

BILLING  CODE  3190-01-M 


PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Economic  Forecasting  Advisory 
Committee;  Meeting 

agency:  Economic  Forecasting  Advisory 
Committee  of  the  Pacific  Northwest 
F'lectric  Power  and  Conservation 
Planning  Council  (.Northwest  Power 
Planning  Council). 

ACTION:  Notice  of  meeting  lo  be  held 
pursuant  lo  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  Appendix  1, 1- 
4.  Activities  will  include: 

•  Approval  of  minutes. 

•  Discussion  of  Proposed  Draft 
Economic,  Demographic  and  Fuel  Price 
Assumptions  and  response  lo  comments. 

•  Discussion  of  Issue  Paper  on 
Assumptions  for  Financial  Variable. 
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•  Update  on  Demand  Forecasting 
Activities. 

•  Public  comment,  followed  by 
adjournment. 

Status:  Open. 

Summary:  The  Northwest  Power 
Planning  Council  hereby  announces  a 
forthcoming  meeting  of  its  Economic 
Forecasting  Advisory  Committee. 

Date:  Tuesday.  January  15. 1985,  9:00 
a.m. 

Address:  The  meeting  will  be  held  at 
the  Councils  Central  Office,  850  S.W. 
Broadway:  Suite  1100.  PorUand.  Oregon. 

For  further  information  contact: 
Debbie  Kitchin  (503)  222-5161. 
Edward  Sheets. 
Executive  Dirvctor. 
IFR  Doc.  85-845  Filed  1-10-85:  8:43  dni| 

BNJJNGCOOC  0000-00-« 


Demand  Forecasting  Advisory 
Committee;  Meeting 

agency:  Demand  Forecasting  Advisory 
Commitee  of  the  Pacific  Northwest 
Electric  Power  and  Conservation 
Planning  Council  (Northwest  Power 
Planning  Council). 

ACnoM:  Notice  of  meeting  to  be  held 
pursuant  to  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  Appendix  1. 1- 
4.  Activities  will  include: 

•  Approval  of  minutes  ot  December  3. 
1984  meeting,  and  approval  of  agenda. 

•  Status  report  on  Council  contracts. 

•  CSI  conservation  analysis. 

•  Jerry  Jackson  commercial  model. 

•  General  Research  Corp. 
programming. 

•  Discussion  of  model  changes  and 
testing  of  models. 

•  Discussion  of  forecasting  issues  of 
interest  to  the  advisory  committee 
members. 

•  Set  dates  for  future  meetings  and 
discuss  possible  agenda  items. 

Adjourn  meeting. 

Status:  Open. 

Summary:  Northwest  Power  Planning 
Council  hereby  announces  a 
forthcoming  meeting  of  its  Demand 
Forecasting  Advisory  Committee. 

Date:  Friday,  January  18. 1985,  9:00 
a.m. 

Address:  The  meeting  will  be  held  at 
the  Council's  Central  Office.  850  S.W. 
Broadway;  Suite  1100,  Portland,  Oregon. 

For  further  information  contact:  Terry 
Morlan,  (503)  222-5161. 
Edward  Slieets, 
Executive  Director. 
jFR  Doc.  85-846  Filed  1-10-85;  8:45  amj 

MLUNO  COOC  OOOO-OO-M 


Industrial  Conservation  Advisory  Task 
Force;  Meeting 

agency:  Industrial  Conservation 
Advisory  Task  Force  of  the  Pacific 
Northwest  Electric  Power  and 
Conservation  Planning  Council 
(Northwest  Power  Planning  Council). 
ACTION:  Notice  of  meeting  to  be  held 
pursuant  to  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  Appendix  1, 1- 
4.  Activities  will  include: 

•  Review  Industrial  Conservation 
Survey. 

•  Extropolation  of  Survey  Results  to 
Entire  Industry. 

•  Industrial  Conservation  in  Time  of 
Surplus — Lost  Opportunity  Resources — 
Industrial  Conservation  Capability 
Building. 

Status;  Open. 

Summary;  The  Northwest  Power 
Planning  Council  hereby  announces  a 
forthcoming  meeting  of  its  Industrial 
Conservation  Advisory  Task  Force. 

Date:  Thursday,  January  17. 1985. 
9:30  a.m. 

Address:  The  meeting  will  be  held 
at  the  Council's  Central  Office  at  850 
S.W.  Broadway;  Suite  1100,  in  Portland. 
Oregon. 

For  further  information  contact;  Tom 
Foley.  (503)  222-5161. 

Edward  Sheets. 

Executive  Director. 

|FR  Doc.  85-851  Filed  I-IO-M;  8:45  am| 

BIUJNOCOOC  OOOO-OO-M 

Hydropower  Assessment  Steering 
Committee;  Meeting 

agency:  Hydropower  Assessment 
Steering  Committee  of  the  Pacific 
Northwest  Electric  Power  and 
Conservation  Planning  Council 
(Northwest  Power  Planning  Council). 
action:  Notice  of  meeting  to  be  held 
pursuant  to  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  Appendix  1. 1- 
4.  Activities  will  include; 

•  Pacific  Northwest  Hydro 
Assessment  Study  update. 

•  Cumulative  Impacts  Study  status 
report. 

•  Update  on  FERC  activities. 

•  Other. 

•  Public  comment. 
Status:  Open. 

Summary:  The  Northwest  Power 
Planning  Council  hereby  announces  a 
forthcoming  meeting  of  its  Hydropower 
Assessment  Steering  Committee. 

Date;  January  15. 1985. 10:00  a.m. 

Address:  The  meeting  will  be  held  at 
the  Council  Hearing  Room,  850  S.W. 
Broadway,  Suite  1100.  Portland.  Oregon. 


For  further  information  contact:  Peter 
Paqupt,  503-222-5161. 
Edward  Sheets, 
Executive  Director. 

|FR  Doc.  85-852  Filed  1-10-85;  8:45  am] 
■ILUNO  COOC  M)00-O0-M 

POSTAL  RATE  COMMISSION 

lOrder  No.  599;  Docket  No.  A85-12I 

Williams  Mountain.  WV  25212  (Rose 
Reynolds,  et  al.,  Petitioners);  Order 
Accepting  Appeal  and  Establishing 
Procedural  Schedule  Under  39  U.S.C. 
404(b)(5) 

Issued:  January  4, 1985. 

Before  Commissioners:  Janet  D. 
Steiger,  Chairman;  Henry  R.  Folsom, 
Vice-chairman;  John  W.  Crutcher  James 
H.  Duffy;  Henrietta  F.  Guiton. 

Docket  number:  A85-12. 

Name  of  affected  post  office:  Williams 
Mountain,  West  Virginia  25212. 

Name(s)  of  petitioner(s):  Rose 
Reynolds,  et  al. 

Type  of  determination:  Closing. 

Date  of  filing  of  appeal  papers; 
December  31, 1984. 

Categories  of  issues  apparently 
raised: 

1.  Effect  on  employees  (39  U.S.C. 
404fb)(2)(B)l. 

2.  Effect  on  postal  services  [39  U.S.C. 
404(b)(2)(C)|. 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed:  or. 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expetition  within  the 
120-day  decision  schedule  [39  U.S.C. 
404(b)(5)  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the 
Petitioner.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memorandum  previously  filed. 

The  Commission  orders: 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  January  15, 1985. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 

By  the  Cominission. 
Charles  L  Clapp, 

Secretary.  \ 

Appendix 

December  31. 1984— Filing  of  Petition. 
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lanuciry  4. 1985 — Notice  and  Order  of 

Filing  of  Appeal 
January  25. 1985— Last  day  for  filing  of  "* 

petitions  to  intervene  \siu;  b9  CFR 

3001.ni(b)| 
February  4, 1985— Petitioner's  Initial 

Brief  [see  CFR  3001.115(b)| 
February  25, 1985 — Postal  Service 

Answering  Brief  [sec  39  CFR 

3001.115(0)1 
March  12, 1985— (1)  Petitioner's  Reply 

Brief  should  petitioner  choose  to  file 

one|seeCFR3001.115(d)|. 
March  19, 1985— (2)  Deadline  for 

motions  by  any  party  requesting  oral 

argument.  The  Commission  will 

exercise  its  discretion,  as  the  interest 

of  prompt  and  just  decision  may 

require,  in  scheduling  or  dispensing 

with  oral  argument  [see  39  CFR 

3001.116). 
April  30. 1985— Expiration  of  120-day 

decisional  schedule  |se£?  39  U.S.C. 

(b)(5)l.  I 

|l'R  Doc.  85-898  Filed  1-10-^5:  8:' 

BILLING  CODE  771S-01-M 


):45  am) 


PROSPECTIVE  PAYMENT 
ASSESSMENT  COMMISSION 

Procedure  for  Submission  of 
Information  With  Respect  to  Medical 
and  Surgical  Procedures  and  Services 

agency:  Prospective  Payment 
Assessment  Commission. 
ACTION:  Notice  I 


SUMMARY:  The  Prospective  Payment 
Assessment  Commission  is  required  by 
Congress  to  adopt  procedures  allowing 
interested  parties  to  submit  information 
to  the  Commission  with  respect  to 
medical  and  surgical  procedures  and 
services.  To  implement  this  mandate  the 
Commission  has  developed  guidelines 
that  can  be  used  by  those  parties 
interested  in  submitting  information. 
The  guidelines  and  material  describing 
the  process  established  by  the 
Commission  for  reviewing  and 
analyzing  submitted  information  are 
available  from  the  Commission. 
Information  submitted  shall  be  reviewed 
by  the  Commission  and  considered  in  its 
recommendations  and  reports  to  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  and  Congress. 

To  Acquire  Materials  Contact:  Pamela 
Odom,  Administrative  Assistant, 
Prospective  Payment  Assessment 
Commission,  Suite  30lB.  300  7th  Street 
SW.,  Washington.  D.C.  20024. 
SUPPLEMENTARY  INFORMATION:  In  Pub.  L. 
98-21.  Congress  amended  the  Social 
Security  Act  (the  "Act")  to  provide  for  a 
prospective  payment  system  for 
Medicare  payment  of  inpatient  hospital 


services.  Under  this  system,  Medicare 
payment  is  made  at  a  predetermined 
specific  rale  for  each  discharge.  Hospital 
discharges  are  classified  into  diagnosis 
related  groups  (DRGs),  and,  at  the 
present  time,  this  list  contains  470 
specific  groups.  Congress,  in  Pub.  L.  98- 
21,  also  provided  for  the  establishment 
of  the  Prospective  Payment  Assessment 
Commission  (the  "Commission").  The 
Commission  is  directed  in  section 
1886(d)(4)(D)  of  the  Act  to  make 
recommendations  to  the  Secretary  with 
respect  to  adjustments  to  the  DRG 
classification  and  weighting  factors  and 
report  to  Congress  with  respect  to  its 
evaluation  of  any  adjustments  made  by 
the  Secretary. 

The  Commission  also  makes 
recommendations  to  the  Secretary,  as 
provided  in  section  1886(e)(2)  and  3,  on 
the  appropriate  percentage  change 
factor  to  be  used  in  updating  Medicare 
payments. 

in  connection  with  these 
responsibilities,  the  Commission  is 
required,  pursuant  to  section 
188G{e){6)(E)  of  the  Act,  to  collect  and  to 
assess  information  on  medical  and 
surgical  procedures  and  services  in 
order  to  identify  appropriate  patterns  of 
health  resource  use  and  to  assess  the 
safety,  efficacy  and  cost  effectiveness  of 
new  and  existing  medical  and  surgical 
procedures.  One  of  the  methods  of 
collection  and  assessment  prescribed  by 
Congress  is  for  the  Commission  to — 

Adopt  procedures  allowing  any  interested 
party  to  submit  information  with  respect  to 
medical  and  surgical  procedures  and  services 
(including  new  practices,  such  as  the  use  of 
new  technologies  and  treatment  modalities), 
which  information  the  Commission  shall 
consider  in  making  reports  and 
recommendations  to  the  Secretary  and 
Congress.  Section  1886{e){6)(E)[iii). 

To  implement  section  1886(e)(6)(E)(iii) 
of  the  Act.  quoted  above,  the 
Commission  has  prepared  guidelines  for 
submitting  information  for  consideration 
and  material  explaining  the 
Commission's  mandate  and  process  of 
analyzing  submitted  information.  Any 
interested  party  who  wishes  to  submit 
information  to  the  Commission  on  new 
and  existing  medical  and  surgical 
procedures  and  services  can  request  the 
guidelines  and  accompanying  material. 

At  present,  the  guidelines  focus  on 
issues  regarding  medical  and  surgical 
procedures  and  services  that  may 
potentially  require  adjustments  to  the 
DRG  classification  or  weights.  The 
submissions  of  interested  parties  will  be 
reviewed  by  the  Commission  staff  and 
referred  to  the  Subcommittee  on 
Diagnostic  and  Therapeutic  Practices. 
This  subcommittee  was  established  by 
the  Commission  to  analyze  issues 


related  to  new  and  existing  procedures, 
services  and  technologies,  particuluriy 
as  these  issues  relate  to  changes  thiit  the 
Commission  will  recommend  in  the  DRG 
classification  and  weight  system  used 
by  the  Medicare  prospective  payments 
system. 

Use  of  the  guidelines  is  not  required 
nor  are  they  intended  to  prescribe  or 
limit  the  type  of  information  submitted. 
However,  they  do  identify  the  specific 
types  of  information  that  the 
Commission  needs  in  order  to  analyze 
the  procedure  or  service  in  question. 
Thus,  their  use  will  facilitate  review. 
The  Commission  welcomes  comments 
on  the  guidelines. 
Donald  A.  Young, 
Executive  Director. 
|FR  Doc.  85-844  Filed  1-10-85;  8:45  urn) 

BILLING  CODE  6820-BW-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  23562;  70-7071] 

Arkansas  Power  &  Light  Co.  and 
Middle  South  Utilities,  Inc.;  Proposed 
Issuance  and  Sale  of  Common  Stock 
by  Subsidiary  and  Acquisition  Thereof 
by  the  Holding  Company 

January  4, 1985. 

Middle  South  Utilities,  Inc.  ("Middle 
South"),  225  Baronne  Street,  New 
OHeans.  Louisiana  70112.  a  registered 
holding  company,  and  its  electric  utility 
subsidiary  company.  Arkansas  Power  & 
Light  Company  ("AP&L").  First 
Commercial  Building,  P.O.  Box  551  Little 
Rock,  Arkansas  72203,  have  filed  a 
proposal  with  this  Commission  pursuant 
to  sections  6,  7,  9(a).  and  10  of  the  Public 
Utility  Holding  Company  Act  of  1935 
("Act"). 

AP&L  proposes  to  issue  and  sell  from 
time  to  time  through  December  31. 1985, 
and  Middle  Soutb  purposes  to  acquire, 
an  aggregate  of  not  in  excess  of  4,800,000 
additional  shares  of  AP&L's  authorized 
but  unissued  common  stock,  S12.50  par 
value.  This  amount  includes  the 
1,600,000  shares  previously  authorized  to 
be  issued  and  sold  in  1984,  none  of 
which  were  sold  (HCAR  No.  23327  (June 
8, 1984)).  The  common  stock  will  be  sold 
at  $12.50  per  share  for  an  aggregate  cash 
purchase  price  of  $60,000,000.  AP&L  will 
use  the  proceeds  of  such  sales  for  the 
financing  in  part  of  (including  the 
retirement  of  short-term  indebtedness 
incurred  in  financing)  its  construction 
program  (estimated  to  be  $226,200,000 
for  the  calendar  year  1985  and  for  other 
corporate  purposes. 
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The  proposal  and  any  amendments 
thereto  are  available  fur  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  |anuary  29. 1985.  to  the 
Secretary'.  Securities  and  Exchange 
Commission.  Washington.  D.C.  20549. 
and  serve  a  copy  on  the  applicants  at 
the  addresses  specified  above.  Proof  of 
service  (by  affidavit  or.  in  case  of  an 
attorney  at  law.  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
proposal,  as  filed  or  as  it  may  be 
amended,  may  be  authorized. 

For  thf  Cummissiun.  by  the  Office  of  Public 
Ulilily  Rejiiil.iiiun.  piirsu.int  to  delegated 
authority. 
|ohn  Wheeler. 
Si-i  rftiiry. 

|KR  Doc.  85-837  Flli'd  1-10-85:  8:45  air) 
BILLING  COOC  M10-01-M 

I  Release  No.  143M;  812-59301 

Mass  Variable  Life  Separate  Account  I, 
et  at;  Application 

|;inujry  4.  1985. 

Notice  is  hereby  given  that  Mass 
Variable  Life  Separate  Account  I  (the 
Variable  Life  Separate  Account"),  a 
registered  unit  investment  trust.  Mass 
Life  Insurance  Company  of  New  York 
(MLIC").  Massachusetts  Mutual  Life 
Insurance  Company  (Mass  Mutual  ). 
MML  Managed  Bond  Investment 
Company.  Inc..  M.ML  Money  Market 
Investment  Company.  Inc..  MML  Equity 
Investment  Company.  Inc..  and  MML 
Blend  Investment  Company.  Inc.  (the 
latter  four  collectively  referred  to  as 
'Funds'  and  a'!  above  hereinafter 
collectively  referred  to  as  "applicants") 
1295  State  Street.  Springfield 
Miissachu.setts  01111.  filed  an 
application  September  4. 1984.  and  an 
amendment  thereto  on  December  31. 
1964.  for  an  order  pursuant  to  section 
B(c)  of  the  Investment  Company  Act  of 
1940  (the  "Act ')  exempting  the 
Applicants  from  certain  provisions  of 
Sections  9(h).  13(a).  15ia).  and  13(b)  of 
the  Act.  All  interested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of  the 
representation  contained  therein,  which 
are  summarized  below,  and  are  referred 
to  the  Act  and  rules  thereiAder  for  a 
statement  of  the  relevant  statutory 
provisions. 


The  Applicants  propose  that  variable 
whole  life  insurance  policies  be  issued 
through  the  Variable  Life  Separate 
Account,  and  that  the  assets  of  the 
Variable  Life  Separate  Account  be 
invested  in  shares  of  the  Funds.  The 
Applicants  propose  that  the  Funds  also 
serve  as  the  underlying  investment 
medium  for  other  accounts  of  Mass 
Mutual  and  its  affiliates,  several  of 
which  are  variable  annuity  separate 
accounts  (hereinafter  such  use  of  the 
Funds  is  referred  to  as  "mixed  ''unding"). 
In  issuing  variable  life  policies,  the 
Variable  Life  Separate  Account.  MUC, 
and  Mass  Mutual  intend  to  rely,  to  the 
extent  applicable,  on  the  exemptions 
provided  by  Rule  6e-2(b)  under  the  Act 
except  that  subsection  (b)(15)  of  the 
Rule  will  not  apply.  Applicants  note  that 
subsection  (b)(15)  affords  exemptions 
from  certain  provisions  of  .sections  9(a), 
13(a),  15(a),  and  15(b)  of  the  Act  to  any 
unit  investment  trust,  all  the  assets  of 
^  which  consist  of  shares  of  registered 
management  investment  companies  that 
offer  their  shares  exclusively  to  variable 
life  insurance  separate  accounts  of  the 
life  insurer  or  of  any  affiliated  life 
insurance  company.  Applicants  assert 
that  since  they  may  employ  mixed 
funding,  subsection  (b)(15)  of  Rule  6e-2 
is  not  available  to  the  Applicants 
because  the  Funds  will  not  offer  their 
shares  exclusively  to  the  Variable  Life 
Separate  Account  or  other  variable  life 
separate  accounts.  Accordingly. 
Applicants  request  exemptions  from  the 
above-enumerated  sections  of  the  Act  to 
the  same  extent  as  if  subsection  (b)(15) 
were  applicable. 

With  respect  to  section  9(a).  which 
prohibits  certain  persons  from  serving  in 
certain  capacities  for  a  registered 
investment  company,  Applicants  submit 
that  there  is  no  policy  reason  why  the 
exemptions  contained  in  Rule  6e- 
2(b)(15)(i)  and  (ii)  should  not  apply  to 
the  Funds  just  because  they  are  used  for 
mixed  funding,  and  that  if  section  9(a) 
were  given  literal  application,  the 
resulting  monitoring  costs  would  be 
enormous  and  would  make  it  difficult  to 
offer  holders  of  variable  life  policies 
rates  of  return  as  favorable  as  could 
otherwise  be  offered.  With  respect  to 
sections  13(a).  15(a).  and  15(b).  which  all 
contain  requirements  for  voting  by 
investment  company  securityholders. 
Applicants  assert  that  permitting  them 
to  vote  the  shares  of  the  Funds  held  in 
the  Variable  Life  Separate  Account 
without  regard  to  instructions  from 
holders  of  the  policies  in  certain 
instances,  as  would  be  permitted  by 
Rule  6e-2(b)(15)(iii).  would  provide 
exemptions  that  the  Commission,  in 
recognition  of  certain  authority  of  state 
insurance  regulators,  has  deemed 


necessary  to  assure  the  solvency  of  the 
life  insurer  and  the  performance  of  its 
contractual  obligations. 

Applicants  represent  that  the  so- 
called  exclusivity  requirement  in  Rule 
6e-2(b)(15)  was  probably  designed  to 
retain  regulatory  flexibility  and  that  the 
following  areas  of  specific  concern  may 
lie  behind  the  requirement:  (1)  Possible 
conflicts  of  interest  between  a  variable 
life  separate  account  and  other  accounts 
where  action  regarding  investment 
policies,  investment  advisers,  or 
principal  underwriters,  is  taken  by  a 
state  insurance  regulator  or  where  the 
life  insurer  acts  contrary  to  actions  • 
approved  by  variable  life 
contractholders  as  contemplated  by 
Rule  6e-2(b)(15)(iii)(B).  (2)  possible 
adverse  tax  treatment  for  the  holders  of 
variable  life  contracts  or  variable 
annuity  contracts  from  the  use  of  mixed 
funding.  (3)  different  investment 
strategies  might  be  more  suitable  for  the 
variable  annuity  contracts  than  for  the 
variable  life  contracts,  and  (4) 
prohibitions  from  slate  insurance  laws 
or  regulations  relating  to  mixed  funding. 

Applicants  state  that  in  order  to 
address  the  above  concerns  and  any 
other  concerns  that  might  arise  from 
mixed  funding,  they  consent  to  several 
conditions,  which  are  summarized  as 
follows:  (1)  A  majority  of  the  boards  of 
directors  of  the  Funds  will  be  persons 
who  are  not  "interested  persons"  of  the 
Funds.  Mass  Mutual,  or  MUC  (2)  MLIC 
will  advise  in  writing  the  insurance 
department  of  each  state  where  the 
variable  iife  policies  are  to  be  offered 
about  the  use  of  mixed  funding.  (3)  Mass 
Mutual,  as  a  matter  of  ongoing 
responsibility,  will  report  to  the  Funds' 
boards  as  it  occurs  any  development 
which  Mass  Mutual  believes  may  create 
a  material  irreconcilable  conflict 
between  the  interests  of  the  owners  of 
the  variable  life  contracts  and 
participants  in  the  other  accounts,  and. 
with  a  view  only  to  the  interests  of  the 
participants  in  the  Variable  Life 
Separate  Account  and  other  accounts, 
will  review  and  report  to  the  boards  at 
least  annually  for  the  board  to 
determine  whether  any  circumstances 
have  arisen  which  would  create  the 
potential  for  a  material  irreconcilable 
conflict  respecting  certain  areas  of 
concern,  including  (a)  whether,  at 
annual  or  special  meetings  of 
shareholders  of  the  Funds,  a  majority  of 
votes  attributable  to  other  accounts 
voted  differently  from  a  majority  of 
votes  attributable  to  the  Variable  Life 
Separate  Account,  (b)  whether  a 
detrimental  change  in  the  tax  treatment 
of  variable  life  contracts  or  variable 
annuity  contracts  occurs,  which  results 
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from  mixed  funding,  (c)  whether  the 
liixation  of  the  investments  supporting 
the  variable  life  contracts  and  the 
variable  annuity  contracts  changes,  and 
(d)  whether  New  York  insurance  law  or 
regulations  or  any  other  applicable  law 
prohibits  or  will  prohibit  mixed  funding. 

Applicants  state  that  if  a  material 
irreconcilable  conflict  exists  in  the 
situations  described  in  (3)(a)  or  (3](d) 
above.  Mass  Mutual  and  MLIC  will 
segregate  the  variable  life  insurance 
assets  by  taking  such  action  at  their 
own  expense  as  may  be  required. 
Applicants  further  state  that  if  a  Fund's 
board  determines  that  a  material 
irreconcilable  conflict  exists  in  any 
other  situation,  or  if  MLIC  or  Mass 
Mutual  determines  that  a  material 
irreconcilable  conflict  exists,  MLIC  and 
Mass  Mutual  will  either  segregate  the 
variable  life  insurance  assets  or  submit 
the  question  whether  such  segregation 
should  be  effected  to  a  vbte  of  both  of 
the  holders  of  the  variaUe  life  contracts 
and  the  variable  annuity!  contracts,  and 
that  unless  both  groups-of  holders  vote 
not  to  effect  such  segregation.  MLIC  and 
Mass  Mutual  will  act  promptly,  at  their 
own  expense,  to  effect  stich  segregation. 
Applicants  represent  that  Mass  Mutual 
and  MLIC  will  take  the  above  actions 
with  a  view  only  to  the  interests  of  the 
participants  in  the  Variable  Life 
Separate  Account  and  the  other 
accounts.  Applicants  also  agree  to  the 
further  condition  that  the  prospectuses 
for  variable  annuity  contracts  and  the 
variable  life  policies  will  disclose  the 
possibility  that  material  conflicts  could 
arise  between  the  holders  of  the 
variable  life  contracts  and  the  holders  of 
the  variable  annuity  contracts. 

Applicants  believe  that  the  requested 
exemptions  are  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  January  29, 1985,  at  5:30  p.m.,  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his/her  interest,  the 
reasons  for  such  request,  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed.  Such  request  should  be 
addressed:  Secretary,  Securities  and 
F.xchange  Commission,  Washington, 
DC.  20549.  A  copy  of  such  request 
should  be  served  personally  or  by  mail 
upon  Applicants  at  the  address  stated 
above.  Proof  of  such  senice  (by 
affidavit  or,  in  the  case  of  an  attorney- 
at-law,  by  certificate)  shall  be  filed  with 
the  request.  After  said  date,  an  order 
disposing  of  the  application  will  be 


issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
|ohn  Wheeler, 
Secretary. 
|FR  Doc.  85-839  Filed  1-10-B5:  8:45  am) 

BILLING  CODE  S01(M>1-M 

(Release  No.  23563;  70-7069] 

New  Orleans  Public  Service  Inc.  and 
Middle  South  Utilities,  Inc.;  Proposal 
To  Issue  and  Sell  Preferred  Stock  and 
First  Mortgage  Bonds,  and  To 
Capitalize  Subsidiary 

January  4.  1985. 

New  Orleans  Public  Service  Inc., 
("NOPSI").  317  Baronne  Street,  New 
Orleans.  Louisiana  70112  and  its  parent 
Middle  South  Utilities.  Inc.  ("MSU"), 
225  Baronne  Street.  New  Orleans, 
Louisiana  70112,  a  registered  holding 
company,  have  proposed  a  transaction 
to  this  Commission  pursuant  to  sections 
6(a),  7.  9(a),  10  and  12(f)  of  the  Public 
Utility  Holding  Company  Act  of  1935 
("Act"),  and  Rules  43  and  50(a)(3) 
thereunder. 

NOPSI  proposes  to  issue  and  sell  up 
to  $40,000,000  principal  amount  of  its 
First  Mortgage  Bonds  ("New  Bonds") 
pursuant  to  Rule  50  procedures,  as  set 
forth  in  HCAR  No.  22623.  dated 
September  2. 1982.  The  New  Bonds  will 
be  issued  in  one  or  more  series  from 
time  to  time  not  later  than  December  31, 
1985.  The  price,  exclusive  of  accrued 
interest,  to  be  paid  to  NOPSI  for  each 
series  of  the  New  Bonds  will  be  within  a 
range  specified  by  it  to  prospective 
purchasers  of  not  more  than  five 
percentage  points,  but  shall  not  exceed 
five  percentage  points  above  or  below 
100%  of  the  principal  amount  of  such 
series  of  New  Bonds. 

The  New  Bonds  are  to  be  issued  under 
NOPSI's  Mortgage  and  Deed  of  Trust, 
dated  as  of  July  1. 1944,  as  supplemented 
and  to  be  further  supplemented.  Each 
series  of  the  New  Bonds  will  mature 
within  five  to  thirty  years.  None  of  the 
New  Bonds  of  a  particular  series  will  be 
redeemed  for  a  period  of  either  four  or 
five  years,  depending  upon  the  term  of 
that  series,  at  a  regular  redemption  price 
if  such  redemption  is  for  the  purpose  or 
in  anticipation  of  refunding  such  bond 
through  the  use.  directly  or  indirectly,  of 
funds  borrowed  by  NOPSI  at  an 
effective  interest  cost  to  it  of  less  than 
the  effective  interest  cost  to  it  of  such 
series  of  New  Bonds. 

Secondly,  NOPSI  proposes  to 
establish  one  or  more  new  series  of  its 


serial  preferred  stock  having  a  par  value 
of  SlOO  per  share,  which  shall  consist  in 
the  aggregate  of  not  more  than  200,000 
shares  ("New  Preferred  Stock"),  and  to 
issue  and  sell,  in  one  or  more  series 
from  time  to  time  not  later  than 
December  31, 1985,  the  New  Preferred 
Stock,  subject  to  Rule  50.  By  appropriate 
corporate  action.  NOPSI  intends,  with 
the  consent  of  its  parent  MSU.  to  amend 
its  Charter,  to  authorize  each  series  of 
the  New  Preferred  Stock,  which,  except 
as  to  designation,  dividend  rale, 
redemption  prices  and  the  terms  and 
amount  of  sinking  fund  requirements,  if 
any.  will  have  the  same  characteristics 
as,  and  rank  pari  passu  with,  the 
presently  outstanding  60,000  shares  of 
4.36%  Preferred  Stock.  60,000  shares  of 
5.56%  Preferred  Stock  and  150,000  shares 
of  15.44%  Preferred  Stock. 

The  price  to  be  paid  to  NOPSI  for 
each  series  of  the  new  Preferred  Stock 
will  be  not  less  than  $100  nor  more  than 
$102.75  per  share,  plus  accrued 
dividends,  if  any.  The  terms  of  each 
series  of  the  New  Preferred  Stock  will 
include  a  prohibition  for  five  years 
against  refunding  any  shares  of  such 
series,  directly  or  indirectly,  with  funds 
derived  fropi  the  issuance  of  debt 
securities  at  a  lower  effective  interest 
cost  or  from  the  issuance  of  other  stock, 
which  ranks  prior  to  or  on  a  parity  with 
such  series  as  to  dividends  or  assets,  at 
a  lower  effective  dividend  cost. 

NOPSI  may  include  provisions  for  a 
sinking  fund  for  any  series  of  the  New 
Preferred  Stock  designed  to  redeem 
annually,  commencing  a  specified  period 
of  time  after  initial  issuance,  at  $100  per 
share  plus  accumulated  dividends,  a 
number  of  shares  equal  to  a  specified 
percentage  of  the  total  number  of  shares 
of  such  series,  with  NOPSI  possibly 
having  a  noncumulative  option  to 
redeem  annually  an  additional  number 
of  shares  up  to  a  specified  percentage  of 
the  total  number  of  shares  of  such 
series. 

NOPSI  also  proposes  to  issue  and  sell 
to  MSU.  and  MSU  proposes  to  acquire 
from  NOPSI  from  time  to  time  through 
December  31. 1985  up  to  4,000,000  shares 
of  its  common  stock  (par  value.  $10) 
("Additional  Common  Stock")  at  par  for 
an  aggregate  cash  consideration  of  up  to 
$40,000,000.  NOPSI's  Charter  presently 
provides  for  7.000,000iauthorized  shares 
of  common  stock  of  which  5,935,900 
shares,  are  issued  and  outstanding  and 
owned  by  MSU.  Accordingly.  NOPSI 
proposes,  by  appropriate  corporate 
action  and  with  the  consent  of  MSU, 
further  to  amend  its  Charier  to  increase 
its  authorized  common  stork  from 
7.000,000  to  10,000,000  shares. 


1660 


Federal  Register  /  Vol.  50.  No.  8  /  Friday.  January  11.  1985  /  Notices 


UMI 


NOPSI  will  use  the  proceeds  to  pay.  in 
part,  short-term  borrowings:  to  finance, 
in  part,  its  1985  construction  program, 
which  provides  for  expenditures  of 
approximately  $39,300,000;  and  to  pay. 
in  part.  NOPSIs  obligations  to  MSL) 
under  a  Power  Purchase  Advances 
Payment  Agreement. 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commissions 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  January  29. 1985.  to  the 
Secretary.  Sccunties  and  Exchange 
Commission.  Washington.  D.C.  20549. 
and  serve  a  copy  on  the  applicants  at 
the  addresses  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law.  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  dale,  the 
proposal,  as  filed  or  as  it  may  be 
amended,  may  be  authorized. 

For  the  Commission,  by  the  Office  of  Public 
Utility  Regulation,  pursuo.it  to  dtln^iiicd 
authority. 

John  Wheeler. 

Sccrttary. 

|FR  Doc.  85-840  Filed  1-10-85:  8:45  am| 

MJJNG  cooc  nio-oi-ii 

I  Release  No.  14305;  812-S969I 

Van  Kampen  Merritt  Insured  Tax  Free 
Income  Fund  Inc.  and  Van  Kampen 
Merritt  Inc.;  Application 

Jdnuary  4. 1985. 

Notice  is  hereby  given  that  Van 
Kampen  Merritt  Insured  Tax  Free 
Income  Fund  Inc.  (the  "Fund"), 
rejjislered  under  the  Investment 
Company  Act  of  1940  (the  "Act")  as  an 
open-end.  diversified  management 
investment  company,  and  its  proposed 
distributor.  Van  Kampen  Merritt  Inc. 
(the  "Distributor ')  (collectively. 
"Applicants").  1901  North  Naper 
Boulevard.  Naperville.  Illinois  6056& 
filed  an  application  on  October  25. 1984. 
pursuant  to  section  6(c)  of  the  Act.  for 
an  order  of  exemption  from  Section 
22(d)  of  the  Act  to  permit  the  sale  of  the 
Fund's  shares  at  a  reduced  sales  charge 
to  participants  in  a  reinvestment 
program  offered  to  unit-holders  of 
existing  and  future  unit  investment 
trusts  (the  "Trusts ')  sponsored  by  the 
Distributor.  All  interested  persons  are 
referred  to  the  application  on  file  with 


the  Commission  for  a  statement  of  the 
representations  made  therein,  which  are 
summarized  below,  and  to  the  Act  for 
the  text  of  the  relevant  provisions 
thereof. 

The  application  states  that  the  Funds 
investment  objective  is  to  provide  a  high 
level  of  current  income  exempt  from 
federal  income  taxes,  liquidity  and 
safety  of  principal  through  investment  in 
a  diversified  portfolio  of  municipal 
securities,  and  the  principal  and  interest 
on  which  are  insured  by  an  independent 
insurance  company.  American  Portfolio 
Advisory  Service  Inc.  ("Adviser")  is  the 
investment  adviser  of  the  Fund.  The 
application  states  that  the  Adviser  and 
Bradford  Trust  Company  are  the 
portfolio  supervisor  and  trustee, 
respectively,  of  various  series  of  unit 
investment  trusts  sponsored  by  the 
Distributor,  a  broker/dealer  registered 
under  the  Securities  Exchange  Act  of 
1934.  According  to  the  application,  the 
Trusts  seek  to  obtain  income  that  is 
'exempt  from  taxation  and  to  conserve 
capita]  through  investment  by  each  of 
the  Trusts  in  interest  bearing  obligations 
which,  in  the  opinion  of  bond  counsel. 
are  expempt  from  federal,  state,  and 
local  income  taxes. 

The  application  statps  that  the  Fund's 
shares  will  be  offered  for  sale  to  the 
public  at  the  net  asset  value  plus  a  sales 
charge  which  varies  from  4.75%  to  1.00% 
of  the  offering  price  based  upon  the     . 
amount  invested.  The  minimum  initial 
investment  is  generally  $1,500  and  all 
subsequent  investments  must  be  made 
in  amounts  of  $100  or  more  once  the 
continuous  offering  of  the  Funds  shares 
is  commenced  The  sales  charges  and 
investment  minimums  are  subject  to 
reduction  for  participants  in  qualifying 
employee  benefit  programs  that  meet 
uniform  cost  savings  criteria  set  forth  in 
rule  22d-l(f)  under  the  Act.  The  reduced 
sales  charge  and  the  criteria  are  the 
same  as  are  set  forth  in  the  proposed 
reinvestment  program  that  is  the  subject 
of  the  application. 

The  Fund  has  proposed  a  program  to 
permit  holders  of  units  of  the  Trusts  to 
reinvest  distributions  from  the  Trusts  in 
shares  of  the  Fund  at  a  reduced  sales 
charge  of  1%  and  with  no  minimum 
initial  or  subsequent  investment 
requirement.  In  order  for  a  unitholder  to 
participate  in  the  proposed  program, 
both  the  unitholders  and  the  Trust 
administrator  of  the  unitholder's  trust 
must  agree  with  the  Distributor  to  meet 
certain  uniform  criteria.  The 
administrator  is  required  to  make  bulk 
orders  and  payments  and  provide 
computerized  backup.  The  unitholders 
must  invest  in  account  form  without 
share  certificates  and  must  agree  to 


reinvest  all  distributions  by  the  Fund  in 
additional  shares.  A  unitholder  may 
elect  to  reinvest  distributions  of 
principal  only,  interest  only,  or  principal 
and  interest.  Unitholders  will  receive  a 
current  prospectus  of  the  Fund  at  or 
before  the  time  they  join  the  program 
and  may  terminate  participation  in  the 
program  at  any  time  by  five  days 
written  notice  to  their  trust 
administrator. 

Applicants  submit  that  section  22(d) 
of  the  Act  is  intended  to  insure  that  all 
investors  purchase  investment  company 
securities  on  an  equal  basis  and  to 
prevent  dilution  of  existing 
shareholders'  equity.  In  support  of  its 
request  for  an  exe.mption  from  section 
22(d).  the  Fund  states  that  it  believes 
that  the  sales  cosis  associated  with 
sales  made  pursuant  to  the  reinvestment 
program  will  be  lower  than  the  costs 
associated  with  other  sales  of  its  shares. 
The  Fund  submits  that  such  savings 
should  be  passed  on  to  investors  in  the 
form  of  lower  sales  charges,  and  the 
Fund  states  that  it  believes  the  1%  sales 
charge  to  be  sufficient  to  cover  the 
increase  in  distribution  expenses  arising 
from  the  program.  The  Fund  further 
states  that  its  shareholders  will  benefit 
from  the  reinvestment  program  because 
an  increase  in  the  Fund's  cash  flow  will 
better  enable  it  to  meet  redemptions 
without  liquidating  investments  in  its 
portfolio  and  will  enable  it  to  diversify 
further  its  securities  holdings.  Therefore, 
Applicants  submit  that  the  exemption 
requested  is  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purpsoes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  January  28. 1985.  at  5:30  p.m..  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary.  Securities 
and  Exchange  Commission.  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
the  Applicants  at  the  address  stated 
above.  Proof  of  service  (by  affidavit  or. 
in  the  case  of  an  attomey-at-law.  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 
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For  thn  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority.  1 

John  Wheeler.  I 

Secrrlary.  ' 

|FR  Dor.  e5-fi38  Filed  1-1(M15:  8:45  am| 

BIUJNG  CODE  M10-01-M 

(Release  No.  14304;  812-S999] 

Application;  Technology  Fund,  Inc.,  et 
al. 

Notice  is  hereby  given  that 
Technology  Fund,  Inc.,  Kemper  Total 
Return  Fund.  Inc.,  Kemper  Growth  Fund. 
Inc..  Kcmppr  Summit  Fund,  Inc.,  Kemper 
Income  and  Capital  Preservation  Fund, 
Inc.,  Kemper  Money  Market  Fund  Inc.. 
Kemper  Municipal  Bond  Fund,  Inc., 
Kemper  Option  Income  Fund  Inc. 
Kemper  High  Yield  Fund,  Inc.,  Cash 
Equivalent  Fund.  Inc.,  Kemper  U.S. 
Government  Securities  Fund,  Inc., 
Kemper  International  Fund,  Inc.,  Kemper 
Government  Money  Market  Fund,  Inc., 
Tax-Exempt  Money  Market  Fund,  Inc., 
Kemper  California  Tax4^ree  Income 
Fund.  Inc.  and  Investment  Portfolios, 
Inc.  ("Applicants"),  120  South  LaSalle 
Street,  Chicago,  Illinois  60603,  all  open- 
end,  diversified  management  investment 
companies  registered  under  the 
Investment  Company  Act  of  1940  (the 
"Act"),  filed  an  application  on 
December  6, 1984,  requesting  a 
Commission  order  (1)  pursuant  to 
section  6(c)  of  the  Act,  exempting 
Applicants  and  such  other  investment 
( umpanies  as  may  be  added  to  the 
^roup  of  investment  companies  having 
tlie  same  investment  manager  of  which 
Applicants  are  a  part  (with  Applicants, 
the  "Kemper  Funds ')  from  the 
provisions  of  sections  13(a)(2),  18(f)(1) 
and  22  (f)  and  (g)  of  the  Act  to  the  extent 
necessary  to  permit  each  of  the  Kemper 
Funds  to  enter  into  a  deferred  fee 
agreement  ("Agreements")  with  certain 
of  their  directors,  and  (2)  pursuant  to 
section  17(d)  of  the  Act  and  Rule  17d-l 
thereunder,  permitting  the  Kemper 
Funds  to  effect  certain  affiliated 
transactions  related  to  the  Agreements. 
All  interested  persons  .ire  referred  to  the 
.ipplication  on  file  with  the  Commission 
for  a  statement  of  the  representations 
rontained  therein,  which  are 
.summarized  below,  and  to  the  Act  and 
rules  thereunder  for  the  text  of  the 
provisions  cited  in  the  applictition. 

Applicants  state  that  Kemper 
linanciril  Services.  Inc.  ("Kemper")  is 
the  investment  manager  and  principal 
underwriter  for  each  Applicant  (except 
that  Keirper  International  Fund,  Inc.'s 
inve.sinieiit  manager  is  Kemper-Murray 
lnhnstone  Internationa  ,  Inc.,  a  50% 


owned  subsidiary  of  Kemper,  and 
Investment  Portfolios,  Inc.'s  principal 
underwriter  is  Kemper  Sales  Company, 
an  affiliate  of  Kemper).  Applicants  state 
that  each  Applicant's  Board  of  Directors 
consists  of  ten  persons,  seven  of  whom 
are  not  "interested  persons"  within  the 
meaning  of  section  2(a)(19)  of  the  Act 
("disinterested  directors").  It  is  stated 
that  each  of  the  disinterested  directors 
who  is  not  an  "interested  person"  of 
Kemper  or  any  affiliate  thereof  receives 
director's  fees  in  varying  amounts  for 
serving  as  a  director  of  each  Applicant 
plus  a  meeting  fee  in  varying  amounts 
for  each  Board  and  committee  meeting 
attended.  It  is  stated>that  none  of  the 
Applicants  pays  any  other  remuneration 
to  its  directors  and  that  the  amounts 
paid  by  each  Applicant  to  its  directors 
are,  and  are  expected  to  continue  to  be, 
insignificant  in  comparison  to  the  total 
net  assets  of  such  Applicant. 

Applicants  state  that  the  purpose  of 
each  Agreement  is  to  permit  one  or  more 
of  the  disinterested  directors  of  each 
Kemper  Fund  to  elect  to  defer  receipt  of 
director's  fees  to  enable  a  director  to 
defer  payment  of  income  taxes  on  such 
fees,  to  avoid  diminution  or  loss  of 
social  security  benefits  to  which  a 
director  might  otherwise  be  entitled,  or 
for  other  reasons.  Applicants  believe 
that  the  availability  of  a  deferred  fee 
arrangement  will  enhance  their  ability 
to  attract  and  retain  directors  of  high 
caliber.  Applicants  state  that  an 
Agreements  will  allow  disinterested 
directors  to  elect  to  defer  receipt  of  all 
t)r  any  portion  of  the  director's  fees 
which  otherwise  would  become  payable 
to  him  by  one  or  more  Kemper  Fund  for 
services  performed  after  the  date  of  the 
Agreement.  Such  an  election  will 
continue  in  effect  until  the  director 
delivers  to  the  Secretary  of  a  Kemper 
Fund  a  written  revocation  of  the  election 
with  respect  to  the  director's  fees 
relating  to  services  to  be  performed  and 
payable  after  the  date  of  such 
revocation. 

Applicants  state  that  each  deferred 
fee  will  be  credited  at  the  time  it 
otherwise  would  have  been  payable  to  a 
deferred  fee  account  that  will  be 
established  on  the  applicable  Kemper 
Funds  books  for  each  electing  director. 
Applicants  state  further  that  all  amounts 
credited  to  the  deferred  fee  account 
(including  interest  credited  to  the 
account)  will  bear  interest  al  a  rate 
equivalent  to  the  rale  applicable  to  90- 
dtiy  United  States  Treasury  Bills  at  the 
beginning  of  each  Kemper  Fund's  fiscal 
quarter.  Amounts  credited  to  the 
deferred  fee  account  will  not  be 
evidenced  by  any  note  or  other  security 
and  will  not  be  secured  in  any  way.  It  is 
stated  that,  in  accordance  with  an 


Agreement,  each  Kemper  Fund's 
obligation  to  make  payments  from  the 
deferred  fee  account  will  be  a  general 
obligation  of  such  fund,  with  a  director's 
relationship  to  the  fund  under  an 
Agreement  being  that  of  a  general 
unsecured  creditor.  Applicants  state 
further  that  an  Agreement  will  not 
create  a  trust  or  fiduciary  relationship 
between  a  Kemper  Fund  and  its  director 
or  any  other  person,  nor  will  it 
constitute  a  security  interest  of  any  kind 
in  any  property  of  a  Kemper  Fund  in 
favor  of  a  director  or  any  third  person. 

Applicants  state  that  the  deferred      , 
director's  fees  and  any  interest  thereon 
will  become  payable  in  cash  at  the  time 
(termination  of  the  director's  service  in 
such  capacity,  attainment  of  a  certain 
age  or  the  first  or  the  latter  of  these  to 
occur)  and  in  the  manner  (lump  sum  or 
selected  number  of  annual  installments) 
as  the  director  specifies.  Deferred 
amounts  will  continue  to  accrue  interest 
until  paid.  Applicants  state  further  that, 
in  the  event  of  a  director's  death, 
amounts  payable  to  him  under  an 
Agreement  will  thereafter  be  payable  in 
a  lump  sum  or  annual  installments  to  his 
designated  beneficiary  or  to  his  estate: 
in  all  other  events,  the  director's  right  to 
receive  payments  will  be  non- 
transferable. 

Applicants  represent  that  deferral  of 
director'js  fees  in  accordance  with  an 
Agreement  will  have  a  negligible  effect 
on  a  Kemper  Fund's  assets,  liabilities, 
net  assets  and  net  income  per  share.  It  is 
further  represented  that  an  Agreement 
will  not  obligate  a  Kemper  Fund  to 
retain  a  director  in  such  capacity,  nor 
will  be  obligate  such  fund  to  pay  any 
level  of  director's  fees  to  any  director. 
According  to  Applicants,  the  sole 
purpose  of  an  Agreement  would  be  to 
permit  a  director  to  elect  to  defer  receipt 
of  fees  that  he  would  otherwise  receive 
on  a  current  basis  from  a  Kemper  Fund. 

Applicants  assert  that  the  requested 
exemption  from  the  provisions  of 
sections  18(f)(1)  and  13(a)(2)  of  the  Act 
would  be  consistent  with  the  protection 
of  investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  assert  that  an 
Agreement  would  possess  nene  of  the 
characteristics  of  senior  securities 
which  led  Congress  to  enact  section  18 
of  the  Ar».  Applicants,  submit  that  the 
Kemper  1  unds  would  not  be 
"borrowing"  from  their  directors  in  the  ' 
sense  that  concerned  Congress.  It  is 
staled  that  all  liabilities  created  by 
credits  to  a  deferred  fee  account  would 
be  offset  by  essentially  equal  amounts 
of  assets  of  each  Kemper  Fund  which 
would  not  otherwise  exist  if  the  fees 
were  paid  on  a  current  basis.  It  is 
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asserted  fhjt  an  Agreement  would  not 
induce  speculative  investments  by  any 
of  the  Kemper  Funds  or  provide  an 
opportunity  for  manipulative  allocution 
of  a  Kemper  Funds  expenses  and 
profits.  Applicants  further  assert  that 
control  of  each  Kemper  Fund  would  not 
be  affected:  and  given  the  widespread 
existence  of  deferred  compensation 
agreements,  an  Agreement  would  not 
confuse  a  Kemper  Fund's  investors, 
make  it  difficult  for  them  to  value  a 
Kemper  Fund's  assets  or  convey  a  false 
impression  of  safety.  Applicants  assert 
that  an  Agreement  would  not  be 
inconsistent  with  the  theory  of  mutuality 
of  risk. 

Applicants  assert  that  the  requested 
e.xemption  from  the  provisions  of 
sections  22  (f)  and  (g)  of  the  Act  would 
also  be  consistent  with  the  standards  of 
section  6(c)  of  the  Act.  Applicants 
contend  that  section  22(f)  of  the  Act  was 
designed  to  bar  restrictions  on 
transferability  or  negotiability  either  not 
disclosed  to  the  holder  of  the  subject 
security  or  expressly  prohibited  by 
Commission  rule  or  regulation. 
Applicants  contend  that  an  Agreement 
would  not  have  this  effect  in  view  of 
disclosure  requirements  applicable  to 
director  compensation.  Applicants  state 
that  the  restrictions  under  an  Agreement 
would  be  clearly  set  forth  therein,  would 
be  included  primarily  to  benefit  the 
director  and  would  not  adversely  affect 
the  interests  of  directors  or  of  Kemper 
Fund  shareholders.  As  to  section  22(g)  of 
the  Act.  Applicants  assert  that  a  Kemper 
Funds  obligation  to  make  payments 
under  an  Agreement  would  not  have  a 
dilutive  effect  on  the  equity  and  voting 
power  of  the  common  slock  of.  or  units 
of  beneficial  interest  in.  a  Kemper  Fund 
and  would  not  be  issued  for  services. 
Applicants  contend  that,  although  any 
director's  fees  which  might  become 
payable  to  a  director  would  clearly  be 
for  services,  any  such  fees  would 
become  payable  independent  of  an 
Agreement.  Applicants  state  that  an 
Agreement  would  merely  provide  for 
deferral  of  payment  of  such  fees  and 
thus  should  be  viewed  as  being  "issued" 
not  in  return  for  services  but  in  return 
for  a  Kemper  Fund's  not  being  required 
to  pay  such  fees  on  a  current  basis. 

Applicants  assert  that  a  Kemper 
Fund's  participation  in  the  deferred  fee 
arrangement  would  not  be  on  a  basis 
different  from  or  less  advantageous  than 
that  of  any  other  participant.  Applicants 
assert  that  the  effect  of  an  Agreement 
would  merely  be  to  defer  payment  of 
fi-es  that  a  Kemper  Fund  would 
otherwise  be  obligated  to  pay  on  a 
current  basis.  Liabilities  created  by 
credits  to  the  deferred  fee  account 


would  be  offset  by  assets  that  would  not 
otherwise  exist  if  director's  fees  were 
paid  on  a  current  basis.  Applicants 
contend  that  deferral  of  a  director's  fees 
in  accordance  with  an  Agreement  would 
maintain  the  parties,  viewed  both 
separately  and  in  their  relationship  to 
one  another,  in  the  same  position  as  if 
the  fees  were  paid  on  a  current  basis. 
Applicants  assert  that  payment  of 
interest  on  deferred  fees  is  necessary  to 
prevent  the  director  from  being 
penalized  by  an  election  to  defer  fees. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  January  29. 1985.  at  5:30  p.m..  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary.  Securities 
and  Exchange  Commission.  Washington. 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicants  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
dt'legaifjd  authority. 

|ohn  Wheeler, 

Secretary. 

\V^  Doc.  85-«41  Filed  1-10-85:  8:45  am) 

aiLLINQ  CODE  M1<M>1-M 

(Release  No.  21636,  SR-IMSE-64-91 

Self-Regulatory  Organizations; 
Midwest  Stock  Exctiange,  Inc.;  Order 
Approving  Proposed  Rule  Change 

The  Midwest  Stock  Exchange,  Inc. 
("MSE")  120  South  LaSalle  Street, 
Chicago,  IL,  60603.  submitted  on  October 
30,  19d4.  copies  of  a  proposed  rule 
change  pursuant  to  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934  (the 
"Act ')  and  Rule  19b-4  thereunder,  to 
amend  Article  I.  Rule  1  of  its  rules  to 
impose  conditions  on  foreign  members 
which  do  not  maintain  offices  in  the 
United  States  and  which  are  responsible 
for  preparing  and  maintaining  financial 
and  other  reports  required  to  be  filed 
with  the  Commission  and  the  MSB. 
Under  the  amendments,  such  foreign 
members  must  (1)  prepare  required 
reports  in  English,  and  maintain  a 
general  ledger  chart  of  accounts  in  U.S. 
dollars:  (2)  reimburse  the  Exchange  for 
examination  expenses  to  the  extent  that 


the  expenses  exceed  the  cost  of 
examining  a  member  located  within  the 
continental  United  States  in  the 
geographic  location  most  distant  from 
the  principal  office  of  the  Exchange,  or 
in  an  amount  the  Exchange  deems  to  be 
an  equitable  allocation  of  such 
expenses:  (3)  make  available  an 
individual  fluent  in  English  and 
knowledgeable  in  securities  and 
financial  matters  to  assist 
representatives  of  the  Exchange  during 
examinations;  and  (4)  utilize,  either 
directly  or  indirectly,  the  services  of  a 
registerd  broker/dealer  or  registered 
bank  or  clearing  agency  located  in  the 
United  States  in  a  clearing  transaction 
involving  members  of  the  corporation 
unless  both  parties  to  the  transaction 
agree  otherwise. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
21503.  November  20. 1984)  and  by 
publication  in  the  Federal  Register  (49 
FR  47144.  November  30, 1984).  No 
comments  were  received  with  respect  to 
the  proposed  rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  section  6  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  10(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
be.  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Mnrket  Regulation,  pursuant  to  delegated 
authority. 
January  7, 1905. 
|ohn  Wheeler, 
Secrrtary. 
|FR  Doc.  85-B35  Filed  1-10-85;  8:45  am] 

BILLING  COOE  (010-01-M 


I  Release  No.  21567;  SR-NASD-84-32 1 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD  ").  1735  K  Street. 
NW..  Washington.  D.C.  20006,  submitted 
on  December  11, 1984,  copies  of  a 
proposed  rule  change  pursuant  to 
section  19(b)(1)  of  the  Securities 
E.xchange  Act  of  1934  ("Act ")  and  Rule 
19l)-4  thereunder,  to  adopt  rules  of 


Federal  Register  /  Vol.  50.  No.  8  /  Friday,  January  11.  1985  /  Notices 


1663 


practice  and  procedures  in  order  to 
implement,  on  a  temporary  basis,  for  a 
period  of  60  days  beginning  December 
14, 1984,  its  Small  Order  Execution 
System  ("SOES").  The  rules  provide  a 
series  of  definitional  sections, 
requirements  for  registration  of  SOES 
participants  in  the  capacity  of  either 
SOES  market  makers  or  SOES  order 
entry  firms,  obligations  with  respect  to 
the  honoring  of  system  trades,  criteria 
for  disqualification  of  SOES  participants 
from  the  system,  and  the  applicability  of 
disciplinary  procedures.  The  rule  filiYig 
also  provides  for  the  application  of  fees 
assessable  to  SOES  market  makers  for 
all  transactions  executed  through  the 
system.  This  filing  would  implement,  on 
a  temporary  basis,  the  program 
proposed  by  the  NASD  on  a  permanent 
basis  in  File  No.  SR-NASD-a4-28  and 
published  for  public  comment  in 
Securities  Exchange  Act  Release  No. 
21458  (November  2. 1984):  49  FR  44838 
("the  November  2  releasie"). 

The  NASD  requests  approval  for  a 
period  of  60  days  to  permit  all  necessary 
riigulalory  requirements  to  become 
operational  as  soon  as  practicable, 
while  permitting  the  Cortimission 
additional  lime  within  Which  to  consider 
the  NASD"s  permanent  ()roposal 
contained  in  File  No.  SRhNASD-84-28 
and  any  comments  rece  ved  on  that 
proposal. 

In  response  to  the  November  2 
Release,  the  Commission  received 
comment  hilters  from  thfe  Institutional 
Networks  Corporation  (  'Irslinet"),'  and 
liiu  Midwest  Stock  Exchange,  Inc. 
("■Midwesl").^  Instinet,  uhirh  operates 
its  own  automated  exec  jtion  system, 
stated  lh.it  it  "generally  supports  the 
basic  notion  of  automat  ng  securities 
iiifornialion  delivery  ami  trading  in  the 
over-the-counter  ("OTtJ ')  market,"  and 
lliHf  it  "even  welcomes   he  emergence  of 
ciimpclins;  professional,  or  wholr;sale, 
sy-tc^ms  such  as  SOFS.'  Inslir.f  t  limited 
its  objoclion  to  fees  pro|  loscd  l)y  the 
NASI)  f'ji  SOES  and  to  jueslions 
relating  to  possible  link;  ges  between 
SOFS  and  competine  systems.  Instinct 
argues,  ;imong  other  thii  igs.  that  the 
N/\SD  luis  failed  to  satisfactorily 
(iemon.slrate  that  its  SO  -'S  fees 
accurately  reflect  costs.  In  this  regard,  it 
contends  that  SOES  fee  i  are  below  cost, 
thereby  adversely  affeciing  Instinefs 
ability  to  compete  with  SOFS.  Instinct 
f-ji-ther  argues  that  SOEB  should  be 
structured  to  allow  (1)  competing 


'  Lt'llrr  I'l  Shirley  E.  UuIIIb.  Arling  SccrelHry. 
SEC.  friini  Uiiniel  T.  Brooks.  C>)uns(!l  to  Insliiiel. 
drtlfd  November  30.  1984.  [ 

-  Letter  lo  Shirley  E.  Ilollis.  Acting  Sccretdry, 
SEC.  from  Kenneth  I.  Rusenbli^.  President, 
Midwest,  drtted  December  7. 1!  04. 


systems  to  route  orders  to  SOES.  (2) 
orders  entered  into  SOES  to  be  received 
by  competing  systems,  and  (3)  NASDAQ 
quotation  entry  through  terminals  other 
than  those  operated  by  the  NASD. 
Finally,  Instinet  argues  that  NASDs  rule 
filing  is  incomplete  because  it  does  not 
discuss  the  competitive  implications  of 
these  issues. 

The  Midwest  Stock  Exchange's 
comment  focused  on  unsuccessful 
attempts  by  a  Midwest  affiliate  "to 
obtain  access  on  reasonable  terms  to 
[an  NASD  information)  service  for  use 
in  its  own  over-the-counter  execution 
service."  '  Consequently.  Midwest 
argues  against  the  approval  of  SOES 
until  access  is  provided.* 

Because  the  Instinet  and  Midwest 
letters  raise  important  issues  wh-rranting 
careful  consideration,  the  Commission 
requires  additional  time  to  consider 
these  issues  in  more  detail.  At  the  same 
time,  the  Commission  recognizes  that 
SOES  will  provide  major  order  routing. 
execution,  comparison  and  clearijnce 
efficiencies  in  the  OTC  market  and  that 
the  NASD  has  been  preparing  SOES  for 
a  start-up  in  December.  1984.  The 
Commission  does  not  believe  that  this 
system  should  be  delayed  unless  there 
are  significant  policy  or  legal  concerns 
v\ilh  the  initial  operation  of  SOES. 

In  this  regard,  the  Commission  notes 
that  Instinet  does  not  take  issue  with  the 
concept  of  SOES.  but  only  with  the  fees 
atl(;ndant  to  the  system  and  matters 
relating  to  system  access.  While  the 
Commission  will  study  these;  issues  in 
depth  as  it  considers  the  underlying 
SOFS  filing,  the  Commis.sion  does  not 
believe  that  approval  of  SOFS  on  a 
temporary  basis  would  seriously 
prejudice  Instincts,  or  any  other 
competing  system's,  interests.  If  the 
Commission  agrees  with  Instinct's 
concerns,  the  Commission  belif.ves  that 
requiring  chaiges  or  additional  access  to 
SOFS  iifle;-  the  expiration  of  ihis 
li'mpuiary  approval  will  adequately 
protect  Inslinels  interest.  In  any  event. 


■ ;.;  (Iiv'.^st  seel(s  iuxess  lu  the  ".N'/VSDAQ  LiAtl  1 
S<  rvici-.    wb'ch  f  oviiics.  amung  oIIk  r  Itiir.gb.  the 
1)1  nl  tiid  ,ind  best  offer  in  a  <ie[;iirilv.  .M.twesl's 
iilfili^ile  prirM  ntiv  provides  ■,\n  OTC  itntomalir 
execution  sei\ii:e  in  whif.h  Tro.'iter  Singer  i.s  the  sole 
de.il.  r.  and  seeks  to  expnnd  the  service  to  iiiclude 
o;her  di  .ilers  The  .■v.iihihilily  ol  this  servi(;e  i.s  ii 
prerequisite  to  the  provision  r>f  on  OTC  rii'orr.atir. 
exeLulion  service. 

*  The  \.\Sl)  has  submitted  ii  letli-r  lo  thi- 
Commission'!.  Division  of  M.irkel  ReKul.ition  in 
response  tu  Ihc  Midivest  letter  in  which  il  drgiies 
th<il  it  ha.<;  de.ilt  with  Midwest  in  good  fiiill.  with 
respect  to  Midivest's  access  lo  NASDAQ  Level  1 
information  and  that  SOES  should  not  be  del.iyed 
pending  resolution  of  that  dispute  Letter  lo  Richard 
C.  Ketchum.  Director.  Division  of  Market 
Regulation.  SEC.  from  Frank  |.  Wilson.  Executive 
Vit;e  ['resilient  and  General  Counsel.  NASD,  dated 
December  12. 1984. 


the  Commission  believes  that  any 
potential  harm  to  Instinet  or  other 
competing  systems  in  this  60  day  period 
is  more  than  outweighed  by  the  benefit 
to  the  public  of  the  timely 
implementation  of  SOES. 

With  respect  to  the  Midwest's 
comment,  the  Commission  understanrls 
that  representatives  of  the  NASD  and 
Midwest  have  been  negotiating  on  the 
terms  of  Midwest's  access  to  NASDAQ 
Level  1  information  and  that  the  parties 
are  close  to  finalizing  an  agreement  on 
the  matter.^  By  letter  dated  December 
12, 1984,  NASD  informed  Midwest  that  it 
would  have  no  objection  to  Midwest 
instituting  its  service  using  NASDAQ 
Level  1  information,  pursuant  to  the 
terms  of  their  draft  agreement,  as 
amended  l<y  their  discussions,  assuming 
that  Midwest  continues  to  negotiate  in 
good  faith  on  the  remaining  issues.*" 
Based  on  the  NASD's  agreement  that 
Midwest  can  proceed  with  its  service.    - 
the  Commission  believes  that  Midwest's 
objection  tr)  the  implementation  of  SOES 
has  been  adequately  addressed.  The 
Cotnmission  will  monitor  the 
discussions  between  Midwest  and  the 
NASD  and  will  readdress  this  area  as 
part  of  its  consideration  of  SR-NASD- 
84-28  if  the  parties  have  not  resolved  the 
remaining  issues  by  that  lime. 

Interested  pf;rsf)ns  are  invited  to 
submit  written  comments  concerning  the 
submission  within  21  days  from  the  dale 
of  publication  in  the  Federal  Register. 
Persons  submitting  comments  should  file 
six  copies  with  the  Secretary  of  the 
Si.'curities  and  Exchange  Commissicm. 
450  Fifth  Street.  .\.W..  Washington.  D.C. 
2ii.')4H.  Comments  should  refer  to  File  No. 
SK-\ASD-84-32.  Copies  of  the 
S'ulr.fnission  and  all  related  items,  other 
t'vin  those  which  may  be  withheld  from 
Ihc  public  in  accordance  vr  ilh  the 
provisions  of  5  L'.S  C.  5r,2.  I'uhiic 
Ri;fi:r.'nce  Room.  4.'-,0  Fiftli  Street.  N.W.. 
W.ishii-.gton.  D.C.  Copies  o!  the  filing 
alKo  will  he  made  avaiiabli;  at  the 
print  ipa!  office  of  the  ,\'ASD. 

The  C(,rnniission  finds  that  the 
proposed  rule  change  is  consistent  with 
l';r  requirements  of  the  Act  and  the 


■  l.etti  r  to  Kenneth  I.  Roscnblutii.  I'resident, 
Midwest,  froiii  C  Kithaid  juslii  ••  Kxe(  ulive  Vice 
IVcsident.  NASD,  d.iled  Decemlier  12. 1984.  The 
letter  sl,iles  ihut  "Itlhe  only  issuis  ri-.7iainmg  lo  be 
resolved  are  protection  of  the  NASD  s  tradi  mark 
iind  service  market  in    .Nasdaq"  and  provision  by 
|Midwest|  of  ,1  sufficiently  detailed  description  of 
the  M.AX-OTC  service  as  envisioned  by  the 
contraci. " 

"  The  Commission  also  will  consider  the  parties" 
negotiating  progress  in  connection  with  its  review  of 
SR-NASD-84-.2H.  which  contains  a  general 
description  of  SOES  and  must  lie  approved  prior  to 
SOES  moving  from  pilot  status  lo  a  permanent 
svslem. 
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rules  and  regulations  thereunder 
applicable  to  the  NASD  and.  in 
particular,  the  requirements  of  section 
nA(a)(1)|B)  and  the  rules  and 
regulations  thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
that  accelerated  approval  and  the 
commencement  of  SOES  operation  will 
benefit  public  investors  by  providing 
more  rapid  and  cost-effective  processing 
of  transactions  while  assuring  that  such 
transactions  are  affected  at  the  best 
price  available  in  the  market  at  any 
particular  point  in  time.  The 
Commission  recognizes  that  the  NASD 
has  prepared  its  system  for  initial 
operation  on  December  14. 1984  and  its 
members  also  have  prepared  for  initial 
operation  on  that  date.  The  Commission 
also  notes  that  the  issues  involving 
SOES  have  been  noticed  for  public 
comment  and,  as  discussed  above,'  the 
Commission  believes  that  the  benefits  of 
approval  of  this  temporary  rule  change 
outweigh  any  potential  adverse  effects 
to  the  commentators  or  other  market 
participants  during  the  short  period  of 
the  rule  change's  effectiveness. 

It  is  therefore  ordered,  pursuant  fo 
section  19|b)(2)  of  the  Act.  that  the 
proposed  rule  change  referenced  above 
be.  and  hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Miirket  Regulation,  pursuant  to  delngated 
authority. 

lohn  Wheeler. 

Sfcrvta.-y. 

|FR  Doc.  85-«36  Filed  1-10-85;  BAo  am) 

MLUNG  COOC  WIO-OI-M 


fSR-NYSE-84-36;  RD.  No.  216351 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 

January  7.  1985. 

The  New  York  Stock  Exchange,  Inc. 
(•'NYSE").  11  Wall  Street,  New  York. 
New  York  10005,  submitted  on 
November  13, 1984,  copies  of  a  proposed 
rule  change  pursuant  to  Section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
(■'Act')  and  Rule  19b-4  thereunder,  to 
institute  rate  increases  affecting  initial 
and  continuing  annual  listing  fees  for 
both  equity  securities  and  bonds. 
According  to  the  NYSE,  the  fee  increase, 
effective  January  1, 1985,  will  serve  to 
partially  offset  the  increased  costs  of 
marketplace  services  provided  by  the 
Exchange. 


Notice  of  the  proposed  rule  change 
together  with  the  specific  revised  rate 
increase  for  both  equity  securities  and 
bonds  was  given  by  the  issuance  of  a 
Commission  release  (Securities 
Exchange  Act  Release  No.  21510. 
November  21. 1984)  and  by  publication 
in  the  Federal  Register  (49  FR  47145, 
November  30, 1984).  All  written 
statements  filed  with  the  Commission 
and  all  written  communications 
between  the  Commission  and  any 
person  relating  to  the  proposed  rule 
change  were  considered  and  (with  the 
exception  of  those  statements  or 
communications  which  may  be  withheld 
from  the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552)  were  made 
available  to  the  public  at  the 
Commission's  Public  reference  Room. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and.  in  particular,  the 
requirements  of  Section  6.  and  the  Rules 
and  the  Regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

|ohn  Wheeler, 

Secrjtary: 

|FR  Doc.  85-833  Filed  1-10-85:  8:45  am) 

BtLUNG  COOC  M10-01-M 


I 


'  See  pp  3-4.  Supra. 


SMALL  BUSINESS  ADMINISTRATION 

(Designation  of  Disaster  Loan  Area  #6210; 
Amdt#3) 

Designation  of  Disaster  Loan  Area; 
California 

The  above  numbered  designation  of 
Disaster  Loan  Area  (49  FR  43142). 
Amendment  #1  (49  FR  45516).  and 
Amendment  »2  (49  FR  47584)  are 
amended  by  adding  San  Diego  County 
within  the  State  of  California,  as  a  result 
of  Pub.  L  98-^73.  El  Nino  related  ocean 
conditions  in  the  Pacific  Ocean 
beginning  December  1982.  All  other 
information  remains  the  same,  i.e.. 
applications  for  loans  for  economic 
injury  may  be  filed  until  the  close  of 
business  on  July  22, 1985. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 


Dated:  January  3. 1985. 
Robert  A.  Tumbull. 

.■\ctin};  .\Jniiiiistrator. 

[FR  Doc.  85-793  Filed  1-10-85;  8:45  am] 

SILUNG  CODE  MZS-fil-M 


(Application  No.  09/09-0357] 

Latigo  Capital  Partners  II;  Application 
for  a  License  To  Operate  as  a  Small 
Business  Investment  Company 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  (SBA) 
pursuant  to  section  107.102  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.102 
(1985))  for  a  license  to  operate  as  a  small 
business  investment  company  (SBIC) 
under  the  Small  Business  Investment 
Act  of  1958  (the  Act).  (15  U.S.C.  et  seq.]. 
and  the  Rules  and  Regulations 
promulgated  thereunder. 
Applicant:  Latigo  Capital  Partners  II 
Address:  23410  Civic  Center  Way,  Suite 

E-2.  Malibu,  CA  90265 
Donald  Peterson.  23410  Civic  Center 
Way,  Suite  E-2.  Malibu.  CA  90265 — 
General  Partner 
Robert  A.  Peterson,  23410  Civic  Center 
Way.  Suite  E-2.  Malibu.  CA  90265— 
General  Partner 
Liitigo  Ventures  II,  Limited  Partner. 

Ownership — 99  percent 
Cambridge  Partners.  23410  Civic  Center 
Way,  Suite  E-2.  Malibu.  California- 
General  Partner  of  Applicant's 
Limited  Partner,  20%  of  Applicant's 
Partner 
Donald  Peterson  owns  50  percent  of 

Cambridge  Partners 
Proposed  Private  Capital:  $1,010,000 
Area  of  Operations:  State  of  California. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  applicant 
under  their  management,  and  including 
profitability  and  financial  soundness  in 
accordance  with  the  Small  Business 
Investment  Act  and  the  SBA  Rules  and 
Regulations. 

Notice  is  hereby  given  that  any  person 
may.  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  to  the  Deputy 
Associate  Administrator  for  Investment, 
Small  Business  Administration.  1441  "L" 
Street  NW.  Washington.  D.C.  20416. 

A  copy  of  this  Notice  should  be  published 
once  in  a  newspaper  of  general  circulation  in 
the  Malibu.  California  area. 
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|('.iliil()}{  of  KiHltM;il  nomoslic  Assislancc 
I'mjjriini  No.  59.011.  Snnill  I|iisinns.s 
lincslnu-nl  Cump;inies) 

Diilrd:  |aniiiiry  4.  19Hr>. 
Ruber!  G.  Lineberry. 
Di'piily  Associato  AdniinisI  vior  for 
/nvrstiiH'iil. 

|IR  Doc.  85-792  Filed  I-IO-^"):  8:45  am) 

BILLING  CODE  M2S-01-M 


Notice  of  Action  Subject  to 
Intergovernmental  Review 

AGENCY:  Small  Business  Adminislralion. 
ACTION:  Notice  of  Action  Subject  to 
Inlorgoverntnental  Review  Under 
F.xoculiv  e  Order  12372.  [ 

SUMMARY:  This  notice  piovidcs  for 
public  awareness  of  SBA's  intention  to 
fLiiid  for  the  first  time  an  additional 
Small  Business  Development  Center 
(SBnC)  in  Sacramento.  California, 
during  fiscal  year  1985.  Currently,  there 
are  30  SBDC's  in  existence.  This  notice 
also  provides  a  description  of  the  SBDC 
program  by  setting  forth  a  condensed 
version  of  the  program  announcement 
which  has  been  furnished  to  the 
proposal  developer  for  the  SBDC  to  be 
funded.  This  publication  is  being  made 
In  provide  the  Slate  sin^e  point  of 
contact,  designated  pursuant  to 
Fxecutive  Order  12372,  and  other 
interested  State  and  local  entities,  the 
opportunity  to  comment  on  the  proposed 
funding  in  accord  with  the  Executive 
Order  and  SBA's  regulations  found  at  13 
CFR  Part  135. 

DATE:  Comments  will  be  received  until 
March  12. 1985. 

ADDRESS:  Comments  should  be 
addressed  to  Mrs.  Johnnie  L.  Albertson, 
Deputy  Associate  Administrator  for 
SBDC  Programs.  U.S.  Small  Business 
Administration.  1441  L  Street.  NW.. 
Washington.  D.C.  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Johnnie  L.  Albertson.  (202)  653- 
6768. 

SBA  is  bound  by  the  provisions  of 
Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs."  SBA  has  promulgated 
regulations  spelling  out  its  obligations 
under  that  Executive  Order.  See  13  CFR 
Part  135.  effective  September  30. 1983. 

In  accord  with  these  regulations, 
specifically  §  135.4.  SBA  is  publishing 
this  notice  to  provide  public  awareness 
of  the  pending  application  for  funding  of 
the  proposed  Small  Business 
Development  Center  (SBDC).  Also, 
published  herewith  is  an  annotated 
program  announcement  describing  the 
SBDC  program  in  detail. 

The  proposed  SBDC  will  be  funded  at 
the  earliest  practicable  date  following 


the  60-day  comment  period.  However, 
no  funding  will  occur  unless  all 
comments  have  been  considered. 
Relevant  information  identifying  this 
SBDC  and  providing  the  mailing  address 
of  the  proposal  developer  is  provided 
below.  In  addition  to  his  publication,  a 
copy  of  Ihs  notice  is  being 
simultaneously  furnished  to  the  affected 
Stale  singly  point  of  contact  which  has 
been  established  under  the  Executive 
Order. 

The  State  single  point  of  contact  and 
other  interested  State  and  local  entities 
are  expected  to  advise  the  relevant 
proposal  developer  of  their  comments 
regarding  the  proposed  funding  in 
writing  as  soon  as  possible.  Copies  of 
such  written  comments  must  also  be 
furnished  to  Mrs.  Johnnie  L.  Albertson. 
Deputy  Associate  Administrator  for 
SBDC  Programs.  U.S.  Small  Business 
Administration  1441  L.  Street,  NW.. 
Washington.  D.C.  20416.  Comments  will 
be  accepted  by  the  relevant  proposal 
developer  and  SBA  for  a  period  of  two 
months  (60  days)  from  the  date  of 
publication  of  this  notice.  The  relevant 
proposal  developer  will  make  every 
effort  to  accommodate  these  comments 
during  the  60-day  period.  It  the 
comments  cannot  be  accommodated  by 
the  relevant  proposal  developer.  SBA 
will,  prior  to  funding  the  proposed 
SBDC,  either  attain  accommodation  of 
any  comments  or  furnish  and 
explanation  to  the  commener  of  why 
accommodation  cannot  be  attained  prior 
to  funding  the  SBDC. 

Description  of  the  SBDC  Program 

Small  Business  Development  Center 
Program  is  a  major  management 
assistance  delivery  program  of  the  U.S. 
Small  Business  Administration.  SBDC's 
are  authorized  under  Section  21  of  the 
Small  Business  Act  (15  U.S.C.  648). 
SBDC's  opeate  pursuant  to  the 
provisions  of  Section  21.  a  Notice  of 
Award  (Cooperative  Agreement)  issued 
by  SBA.  and  a  Program  announcement. 
The  Program  represents  a  partnership 
between  SBA  and  the  State-endorded 
organization  receiving  Federal 
assistance  for  its  operation.  SBDC's 
operate  on  the  basis  of  a  State  plan 
which  provides  small  business 
assistance  throughout  the  State.  As  a 
condition  to  any  financial  award  made 
to  an  applicant,  an  additional  amount 
equal  to  the  amount  of  assistance 
provided  by  SBA  must  be  provided  to 
the  SBDC  from  sources  other  than  the 
Federal  Government. 

Purpose  and  Scope 

The  SBDC  Program  has  been  designed 
to  meet  the  specialized  and  complex 
management  and  technical  assistance 


needs  of  the  small  business  community. 
SBDC's  focus  on  providing  indepth 
quality  assistance  to  small  businesses  in 
all  areas  which  promote  growth, 
expansion,  innovation,  increased 
productivity  and  management 
improvement.  SBDC's  act  in  an 
advocacy  role  to  promote  local  small 
business  interests.  SBDC's  concentrate 
on  developing  the  unique  resources  of 
the  university  system,  the  private  sector, 
and  State  and  local  governments  to 
provitle  services  to  the  small  business 
community  which  are  not  available 
elsewhere.  SBDC's  coordinate  with 
other  SBA  programs  of  management 
assistance  and  utilize  the  expertise  of 
these  affiliated  resources  to  expand 
services  and  avoid  duplication  of  effort. 

Program  Objectives 

The  overall  objective  of  the  SBDC 
Program  is  to  leverage  Federal  dollars 
and  resources  with  those  of  the  State 
academic  community  and  private  sector 
to: 

(a)  Strengthen  the  small  business 
community; 

(b)  Contribute  to  the  economic  growth 
of  the  communities  served; 

(c)  Make  assistance  available  to  more 
small  businesses  than  is  now  possible 
with  present  Federal  resources;  and 

(d)  Create  a  broader  based  delivery 
system  to  the  small  business  community. 

SBDC  Program  Organization 

SBDC's  are  organized  to  provide 
maximum  services  to  the  local  small 
business  community.  The  lead  SBDC 
receives  financial  assistance  from  the 
SBA  to  operate  a  statewide  SBDC 
Program.  In  states  where  more  than  one 
organization  receives  SBA  financial 
assistance  to  operate  an  SBDC,  each 
lead  SBDC  is  responsible  for  Program 
operations  throughout  a  specific  regional 
area  to  be  served  by  the  SBDC.  The  lead 
SBDC  is  responsible  for  establishing  a 
network  of  SBDC  subcenters  to  offer 
service  coverage  to  the  small  business 
community.  The  SBDC  network  is 
managed  and  directed  by  a  single  full- 
time  Director.  SBDC's  must  ensure  that 
at  least  80  percent  of  Federal  funds 
provided  are  used  to  provide  services  to 
small  businesses.  To  the  extent  possible, 
SBDC's  provide  services  by  enlisting 
volunteer  and  other  low  cost  resources 
on  a  statewide  basis.  ' 

SBDC  Services 

The  specific  types  of  services  to  be 
offered  are  developed  in  coordination 
with  the  SBA  district  office  which  has 
jurisdiction  over  a  given  SBDC.  SBDC's 
emphasize  the  provision  of  indepth, 
high-quality  assistance  to  small  business 
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owners  or  prospective  small  business 
owners  in  complex  areas  that  require 
specilized  expertise.  These  areas  may 
include,  but  are  not  limited  to: 
management,  marketing,  financing, 
accounting,  strategic  planning, 
regulation  and  taxation,  capital 
formation,  procurement  assistance, 
human  resource  management, 
production,  operations,  economic  and 
business  data  analysis,  engineering, 
technology  transfer,  innovation  and 
research,  new  product  development, 
product  analysis,  plant  layout  and 
design,  agribusiness,  computer 
application,  business  law  information, 
and  referral  (any  legal  services  beyond 
basic  legal  information  and  referral 
require  the  endorsement  of  the  State  Bar 
Association),  exporting,  office 
automation,  site  selection,  or  any  other 
areas  of  assistance  required  to  promote 
small  business  growth,  expansion,  and 
productivity  within  the  State. 

The  degree  to  which  SBDC  resources 
are  directed  towards  specific  areas  of 
assistance  is  determined  by  local 
community  needs.  SEA  priorities  and 
SBDC  Program  objectives  and  agreed 
upon  by  the  SBA  district  office  and  the 
SBDC. 

The  SBDC  must  offer  quality  training 
to  improve  the  skills  and  knowledge  of 
existing  and  prospective  small  business 
owners.  As  a  general  guideline.  SBDC's 
should  emphasize  the  provision  of 
training  in  specialized  areas  other  than 
basic  small  business  management 
subjects.  SBDC's  should  also  emphasize 
training  designed  to  reach  particular 
audiences  such  as  members  of  SBA 
priority  and  special  emphasis  groups. 

SBDC  Program  Requirements 

The  SBDC  is  responsible  to  the  SBA 
for  ensuring  that  all  programmatic  and 
financial  requirements  imposed  upon 
them  by  stuluip  or  agreement  arc  met. 
The  SBDC  must  assure  that  quality 
assistance  and  training  in  managenipnt 
and  technicul  areas  is  provided  to  the 
State  small  business  community  through 
the  State  SBDC  network.  .'\s  a  condition 
of  this  agreoment.  the  SBDC  must 
perform  but  not  be  limited  to  the 
following  activities. 

(a)  The  SBDC  ensures  that  services 
are  provided  as  close  as  possible  to 
small  business  population  tenters  This 
is  accomplished  through  the 
establishment  of  SBDC  Siibcenlers. 

(b)  The  SBDC  ensures  that  lists  of 
local  and  regional  private  consultants 
are  maintained  at  the  lead  SBDC  and 
each  SBDC  subcentcr.  The  SBDC  utilizes 
and  provides  compensation  to  qualified 
small  business  vendors  such  as  private 
management  consultants,  private 


consulting  engineers,  and  private  testing 
laboratories. 

(c)  The  SBDC  is  reponsible  for  the 
development  and  expansion  of 
resources  within  the  State,  particularly 
the  development  of  new  resources  to 
assist  small  business  that  are  not 
presently  associated  with  the  SBA 
district  offfice. 

(d)  The  SBDC  ensures  that  working 
relationships  and  open  communications 
exist  within  the  financial  and 
investment  communities,  and  with  legal 
associations,  private  consultants,  as 
well  as  small  business  groups  and 
associations  to  help  address  the  needs 
of  the  small  business  community. 

(e)  The  SBDC  ensures  that  assistance 
is  provided  to  SBA  special  emphasis 
groups  throughout  the  SBDC  network. 
This  assistance  shall  be  provided  to 
veterans,  women,  exporters,  the 
handicapped,  and  minorities  as  well  as 
any  other  groups  designated  a  priority 
by  SBA.  Services  provided  to  special 
emphasis  groups  shall  be  performed  as 
part  of  the  Cooperative  .Agreement. 

Advance  Understandings 

(a)  Lead  SBDC's  shall  operate  on  a  40- 
hour  week  basis,  or  during  normal  State 
business  hours,  with  National  holidays 
or  State  holidays  as  applicable 
excluded. 

(b)  SBDC  subcenters  shall  be  operated 
on  a  full-time  basis.  The  lead  SBIJC 
shall  ensure  that  staffing  is  adequate  to 
meet  the  needs  of  the  small  business 
community. 

(c)  All  counseling  assistance  offered 
through  the  Small  Business  Development 
Center  network  shall  be  provided  at  no 
cost  to  the  client. 

Ddted:  January  7.  1985. 
Irenemaree  Castillo. 

Aclii]}: .  \dirJidstri.lnr 

Address  of  Proposed  SBDC  and 
Proposal  Developer 

Ms.  Chrisly  M.  Campbell.  State  of 
California  Department  of  Commerce. 
1 121  L  Street.  Suite  600,  Sacramento. 
California  95814.  (916)  324-8102. 

|FR  Doc.  85-795  Filed  1-10.^:  8;45  am) 

BILLING  CODC  t02S-01-M 


Reporting  and  Recordkeeping 
Requirement  Under  0MB  Review 

AGENCY:  Small  Business  Administration. 
ACTION:  \olice  of  Reporting  and 
Recordkeeping  Requirement  Submitted 
for  OMB  Review. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  ."IS),  agencies  are  required  to 
submit  proposed  reporting  and 


recordkeeping  requirement  to  OMB  for 
review  and  approval,  and  to  publish 
notice  in  the  Federal  Register  that  the 
agency  has  made  such  a  submission. 
DATE:  Comments  must  be  received  on  or 
before  February  1. 1985.  If  you  anticipate 
commenting  on  a  submission  but  find 
that  time  to  prepare  will  prevent  you 
from  submitting  comments  promptly, 
advise  the  OMB  reviewer  and  the 
Agency  Clearance  Officer  of  your  intent 
as  early  as  possible  before  the  comment 
deadline. 

Copies:  Copies  of  the  form,  request  for 
clearance  (S.F.  83),  supporting 
statement,  instructions,  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  Agency 
Clearance  Officer.  Submit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 
FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer:  Elizabeth 
M.  Zaic.  Small  Business  Administration. 
1441  L  St.,  N.W..  Room  200  Washington. 
D.C.  20416,  Telephone:  (202)  653-8538. 

OMB  Reviewer:  Kenneth  B.  Allen. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Room  3235.  New  Executive 
Office  Building.  Washington.  DC  20503 
Telephone:  (202)  395-3785. 

Information  Collection  Submitted  for 
Review 

Title:  SBDC  Clearinghouse  Feasibility 
Study 

Frequency:  One  time  reporting 

Description  of  Respondents:  Information 
will  be  obtained  from  the  small 
business  development  companies 
presently  participating  in  the  program. 
The  information  obtained  will  be  used 
to  determine,  the  type  of 
clearinghouse  needed,  best  location, 
required  resources,  issues  surrounding 
computerization. 

Annual  Responses:  43 

Annual  Burden  Hours:  150 

Type  of  Request:  New. 

D.iled:  lanuary  7,  1985 
Richard  Vizachero. 

Ai  tin\i  Chief.  Information  Rpsources 

Managenwni  Brcnch.  Small  Business 

Administratiivi. 

|FR  Ooc  85-894  FiU-d  1-10-85:  8:45  am) 

KLLINC  COOC  MSSS-OI-H 


Region  ill  Advisory  Council  Meeting 

The  U.S.  Small  Business 
Administration  Region  III  Advisory 
Council,  lociited  in  the  geographical  area 
of  Philadelphia,  Pennsylvania,  will  hold 
a  public  meeting  at  8:30  a.m. 
Wednesday.  January  23. 1985,  at  the 
Federal  Reserve  Bank  of  Philadelphia. 
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100  N.  6th  Street.  Philadelphia. 
Pt-nnsylvania,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present. 

For  further  information,  write  or  call 
William  T.  Gennetti,  Dislricl  Director. 
U.S.  Small  Business  Administration. 
One  Bala  Plaza.  Suite  400-East  Lobby. 
231  St.  Asaphs  Road.  Bala  Cynwyd. 
Pennsylvania  19004  (215)  596-5801. 
lean  M.  Nowak, 

Uirvclor.  Office  ofAd\isorj[  Councils. 
liinuary  7. 1985. 
|(  R  Don.  85-895  Filed  1-1(V|85:  8;45  dm) 

BILLING  CODE  S025-«1-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

National  Airspace  Review 
Enhancement  (NARE)  i 

Correction 

In  FR  Doc.  84-32943  beginning  on  page 
49402  in  the  issue  of  Wednesday. 
December  19, 1984,  make  the  following 
correction: 

On  page  49402.  second  column 
paragraph  (3),  in  the  seventh  line  from 
the  bottom,  insert  the  following  after  the 
word  "for": 

"Administration.  AAD-1.  Also,  the  FAA 
Associate  Administrators  for" 

BILLING  CODE  1S0S-01-M 


Federal  Highway  Administration 

Environmental  Impact  Statement; 
Passaic  County,  NJ 

The  FHWA  is  issuing  this  notice  to 
iidvise  the  public  that  an  environmental 
impact  statement  will  be  prepared  for  a 
proposed  highway  project  in  Passaic 
County,  New  Jersey. 
FOR  FURTHER  INFORMATION  CONTACT; 
Lloyd  J.  Jacobs.  Staff  Specialist  for  the 
Environment,  Federal  Highway 
Administration,  25  Scotch  Road,  Second 
Floor.  Trenton.  New  Jersey  08628. 
1  clephone:  (609)  989-2169. 
SUPPLEMENTARY  INFORMATION:  I'htJ 
FHWA.  in  cooperation  with  the  New 
Jersoy  Department  of  Transportation 
(NIDOT)  will  be  preparing  an 
Environmental  Impact  Statement  on  a 
proposal  to  construct,  oti  new  alignment, 
an  extension  of  Route  23  Freeway 
(07NJ810013)  in  Passaic  County.  New 
Jersey. 

The  proposed  project  would  consist  of 
the  construction  of  a  four-lane  freeway 
between  the  existing  terminus  of  Route 
21  F'reeway  near  Monroe  Street,  Passaic 


City,  to  Route  46  in  Clifton,  a  distance  of 
approximately  two  miles. 

The  purpose  of  the  proposed  project  is 
to  relieve  congestion  on  local  streets 
caused  by  through  traffic  and  high  truck 
volumes  at  the  present  terminus  of 
Route  21  near  Monroe  Street  in  Passaic, 
and  on  other  local  streets  such  as 
Dayton  Avenue,  Parker  Avenue,  Randolf 
Avenue,  and  Lexington  Avenue.  The 
extremely  high  traffic  volumes  cause 
severe  congestion  and  delays  to  local 
emergency  services  and  unsafe 
conditions  for  motorists  and 
pedestrians.  The  proposed  extension  of 
Route  21,  in  addition  to  relieving 
congestion  on  local  roadways,  would 
support  local  planning  objectives. 

Alternatives  under  consideration 
include  (1)  extension  as  a  freeway  from 
the  present  terminus  of  Route  21 
Freeway  in  the  vicinity  of  Monroe  Street 
to  Route  46.  (2)  Shift  A.  an  easterly  shift 
to  reduce  encroachment  on  the  Dundee 
Canal,  a  site  listed  on  the  National 
Register  of  Historic  Places.  (3)  Shift  B. 
this  ajignment  utilizes  the  land  between 
the  canal  and  the  river  and  is  also 
intended  to  avoid  the  canal.  (4)  the  No- 
Build  Alternative.  The  FHWA  and 
NJDOT  will  consult  with  other 
government  agencies  on  their  areas  of 
responsibility.  A  formal  scoping  meeting 
will  be  held  if  sufficient  interest  is 
expressed  and  Federal  and  State 
agencies  with  permit  or  commenting 
responsibilities  will  be  invited. 
Information  meetings  will  also  be  held 
for  the  public  in  the  project  area. 

issued  on:  January  4. 1985. 
|ohn  ).  Kessler.  |r.. 

Division  Administrator,  Trenton.  New  Jersey. 
(FR  Doc.  85-920  Filed  1-10-85:  8:45  am] 

BILLING  CODE  4S10-22-M 


Research  and  Special  Programs 
Administration 

Applications  for  Renewal  or 
Modification  of  Exemptions  or 
Applications  to  Become  a  Party  to  an 
Exemption 

agency:  Materials  Transportation 

Bureau.  DOT. 

ACTION:  List  of  Applications  for  Renewal 

or  modification  of  Exemptions  or 

Application  to  Become  a  Party  to  an 

Exemption. 

summary:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of.  exemptions 
from  the  Department  of  Transportations 
Hazardous  Materials  Regulations  (49 
CFR  Part  107.  Subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Regulation  of  the 


Materials  Transportation  Bureau  has 
received  the  applications  described 
herein.  This  notice  is  abbreviated  to 
expedite  docketing  and  public  notice. 
Because  the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Except  as  otherwise 
noted,  renewal  applications  are  for 
extension  of  the  exemption  terms  only. 
Where  changes  are  requested  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc. 
they  are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "X"  denote 
renewal:  application  numbers  with  the 
suffix  "P '  denote  party  to.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 

dates:  Comment  period  closes  January 
25,  1985. 

ADDRESS  COMMENTS  TO:  Dockets 
Branch.  Office  of  Regulatory  Planning 
and  Analysis,  Materials  Transportation 
Bureau,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 

triplicate. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Branch, 
Room  8426,  Nassif  Building,  400  7th 
Street,  SW.,  Washington,  DC. 


Application 
No. 


ZOOO-X 
2709-X.. 

3109-X. 

3109-X  . 
4242-X 

4B84-X 
5022-X 

5022-X 
5206- )• 
5206-X 
5248-X 

5643-X 
6126-X 
6629-X 
6686-X 

6773-X 

7252-X 

7413-X 

7708-X 
7862-X 

7873-X 

801 7-X 


Applicant 


Renewal 
ot 

exemp- 
tion 


Union  Carbide  Corp..  Dantxiry.  CT ....  2000 

United    Technologies    Cofp..    San  2709 

Jose,  CA 
US      Department     of      Defense,  3109 

Washington.  DC. 

HR  Textron.  Inc.  Pacoima,  CA 3109 

US      Department     ol     Defense.  4242 

Washington.  DC 
Union  Carbide  Corp  .  Danbury,  CT ...  4884 

United    Technologies    Corp.    San  5022 

Jose.  CA 
Monon  Thiokol.  Inc  .  Elkton.  MD         ,  5022 

Mesabi  Powder  Co  .  Hibbing.  MN       i  5206 

Austin  Powder  Co  .  Cleveland.  OH     [  5206 

Rockwell  International  Corp.,  Ana-  5248 

heim.  CA 
Union  Carbide  Corp..  Danbury.  CT  '  5643 

Dow  Chemical  Co..  Midland.  Ml 6126 

Fenwal.  Inc  ,  Ashland.  MA 6629 

Chilton  Metal  Product  Division.  ChH-  6686 

ton,  Wl 
E    I    du  Pont  de  Nemours  A  Co..  6773 

Inc  .  Wilminglon.  DE 
E    I    du  Pont  de  Nemours  &  Co.  7252 

Inc  .  Wilmington.  DE   j 
Chilton    Metal    Products    Division,  7413 

Chilton.  Wl, 

HTL  Industnes.  Inc  .  Duarte,  CA' 7706 

General    Electnc    Co.,    Milwaukee,  7862 

Wl. 
Bromine    Compounds.    Ltd ,    Beer  7873 

Sheva.  Israel 
Air  Products  and  Chemicals,  Inc.  8017 

Allentown,  PA  '.  I 
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ApplcaMn  j 
No 


HK*<cm* 


80e3-X ;  Matson  Navigation  Co.  Son  Fran- 

i     oaco.  CA. 
W)96-X       '  nesajf»-Pak  Contamar  Convwy.  > 

'     inc..  East  Hanpion  CT  y 
•129-X >  Unwanly    o*    Maiyiand.    Cotiega  ' 

j     Parti.  MO.  , 

8129-X Uraor  Cartida  Cotp .  Danbury  CT   . ' 

9i?»-X. '  Hopkins  Agncullucal  OtvmM  Co..  ! 

i     Ma(kK>n.WI 

Bt2»-X. ;  E.  I.  dy  Rom  da  Nemours  •  Ca. 

mc.  WWnwnglan.  OC  ' 

8129-X. Uncn  Ca>t«l>  Aoncullural  Products  ' 

i     Co..  Oantary.  CT.  ; 

•I84-X. :  Troian  Cotp.  SaH  Uli«  City.  UT 

S2I4-K '  Marcsdes-Benz  ol  North  Amanca. 

I     inc .  Monivala.  NJ  '.  ^ 

e361-X. .  ..  I  >»iioi»  Sprmu  Inatnjmant  Co..  Inc.. 

I      V4ICW  Spraig.  OH. 

S445-X. R-.1-*     Ermronmantal     Services. 

•      j     mc.  Cnados  Ford.  PA. 
Kie-X. AUa*    PoaKMr    Inwnwkonal.    Lid.' 

I      Manii.FL 

8523-X I  Fatww-Gral.  Pmb  Ffvica ! 

aM4-X I  Eaton  Corp .  torawrty  Bunkar  R«no 

ElactronK  Syslaina.  WaiMifca  V4-  ' 

I     taga-CA. 

•569-X. Geoerat     Dywnnc*     Corp .     Fort  ' 

Wtortt).  TX 

8Se»-X. U  S      Ospartrrant     o>     Oefer>se. 

Waalvngion.  OC. 

857i-x EM  Soanca.  Cinc«<n,li.  OH 

»>'37-X '■  tHUb  Equomani  Co .  Sania  Mana.  , 

I     "^ 
8814-x I  Skuclural    Composites    Mualnaa.  | 

]      tnc.  Pomona.  CA '.  , 

8815- X \  Atlas  PoMdar  Ca.  Otfta,  TX 

8864-X :  MiHer  Transfiortars.  Inc .  Jackson.  I 

I      MS.  I 

8e-2-X I  Chaaa  Bag  Co .  Oak  Brook,  IL  ' 

8901-X. I  Hopkns  Aghcu«iral  Chemical  Co.  I 

I      Madoon.  Wl 

8301-X '  Somteco.  Inc .  Amanlio.  TX 

8304-X  Kertti  hjbflc   Inc.  GuMport  MS 

8917-X Momson-Knudsan  Co..  Inc..  Botsa.  i 

I      W. 
9940-X Syntex    Chamcals.    Inc.    Boulder. 

1     CO. 

8a47-X ToKinaend.  mc .  Worcesler  MA 

8948-X '  immuno  Nuclear  Corp .   Stillwater   ■ 

I      MN 

»*53-X        j  Foseco.  Inc,  Brookpark.  OH 

Sabb-% I  Oiessar  mdusinea.   Inc..  Houalon.  ' 

TX.  I 

B<?6S-X  Presaad  Steel  Tv*  Ca.  mc .  Mil-  ' 

vaukea.  Wl.  i 

896e-X I  Oegusaa  Corp .  Teurboro.  H) 

«9*J-X UnNarsal     Proputeioo     Co,     Inc..  ! 

Pnoem.  AZ.  | 

8^»95-X I  Our  Corp..  Stamlord.  CT \ 

899S-X         '  Monjm  CherrkcM  Co .   Sant  Paul.  I 

I      MN  ' 

9019-X I  CompMon   Services.    Inc..    Ijlay-  : 

elte.  LA 
9057-X OiympK    OieniKal    Ca.    Orange. 

I      CA«.  • 

9306-X. fl.M.a   Products,  mc.  Sm  VaHey. 

CA» 


8083 
8096 
812S 
812S 

et» 

•129 
8129 

8184 

8214 

8361 
8445 

8516 

8523 
8564 

8S69 

8569 

8571 
8737 

8814 

881S 
8864 

8872 
8901 

8901 
8904 

8917 

8940 

8947 
8948 

8953 
8955 


8968 
8983 

8995 
9019 
9057 
9306 


'To  ranaw.  to  maka  carta*)  proper  shiDpmg  name.  rele$l 
and  travel  time  changes  arvl  to  delate  lelerjnce  to  certam 
venting  reports  and  ir>s(>ections 

-To  aultKXin  cartxm  dnnde  with  2%  by  vnijme  hewm. 
nonflammable  gas  as  addikoni  commodrty  and  lo  «Kkide  an 
adiAtional  design  pressure  vassal. 

'To  authorize  an  adMonH  gas  mixture  classif«d  as  an 
flammibie  ges 

'To  auMoroa  Mwrtioard  containers  lor  shipment  ot  pas- 
sive restraint  systems 

*  To  renew  ano  to  modHy  tie  lormuia  cntena  ana  to  modify 
data  for  cyhnders  over  4  leal  m  langlh 

'  To  aiiihorue  shipment  ot  rubber  scrap,  flammable  soM 
as  an  aorinonal  commodrly  and  to  authorm  bulk  bags  to  be 
manulsctursd  a(  3  mil  polyathylene. 

'To  autnonza  an  swawms  angto  valva  simrtar  to  the  one 
presently  au»ionnid  eiospt  tor  aivpeat  aide  port  to  be  used 
on  cNcnne  cargo  tanks. 

'To  autnonie  mine  acid  nol  to  e>ceed  TON.  classed  as 
an  onidizer.  as  an  acdibonal  commodrty 


T 


Appkcabon  , 


Appkcani 


Panws  to 

•irtjmp- 
tion 


2582 -P 
5600-P 
5951 -P 

6267 -P. 

6762-P 

7052-P 

8129-P 

8129-P 

8129-P 

8129-P 

8230-P 

8445-P 

8445-P 

8445-P.. 

8445-P. 

8445-P 

8845-P 

8968-P... 
9294-P 


I 


SynltKSrun  Ccrp .  Parsippany  NJ 
Svnihalron  Corp .  Pars*-pany.  NJ 
Jones  Ctwmicais.  Itk  .  Caledonia. 

NY. 

Imperial  Ptasica.  Fvansv4le.  IN 

T«»o  Corp    CmonnaK  OH  

Ballard  Tachnotogiaa  Corp.  North 

Vancouver.  B.C.. 
EnvironmenM  TachnokHiy  Speciak- 

iv  Servcea.  Waal  Chaster.  OH. 
Spenoar  Keitogg.  Omsion  o*  Tex- 

kon.  kK .  BuHato.  NV. 
Radac  Research  Corp .  Brooklyn. 

NV 
Fred  Hulchmson  Cancer  Research 

Center.  Saatae.  WA. 
Seastar  Chamicals.  Or  o)  Seastar 

Inelrumanla.        SkJney.        SC. 


9374-P 


SET   Uqud  Waste  Systems.   Inc. 

Whaelir  \  IL. 
Radac  Research  Corp..  Broolilya 

NV. 
Environmantal  Tachnotogy  Speciali- 

ly  Sarvicaa,  West  Chaster.  OH. 
Environmental      Response,      inc.. 
TN. 
University.  Evanslon. 

IL 
Four  Way  LoggKig  A  Perlorating. 

Inc .  Colorado  CKy.  TX 

Ftopetrol  Johneon.  Houston.  TX 

Occidental  Chenxcal  Corp .  Niagara 

Fans.  NV 
Poly  Cal   P'asucs.   Inc.   Slockion. 

CA. 


2582 

5600 
5951 

6267 
8762 
7052 

8129 

8129 

8129 

8129 

8230 

8445 
8445 

8445 
8445 
8445 

8845 

8988 
9294 

9374 


_L 


This  notice  of  receipt  of  applications 
for  renewal  of  exemptions  and  for  party 
to  an  exemption  is  published  in 
accordance  with  Section  107  of  the 
Hazardous  Materials  Transportation 
Act  (49  U.S.C.  1806:  49  CFR  1.53(e)). 


Issued  in  Wiishinglon.  DC.  on  |unuary  4, 

foseph  T.  Ilorning. 

Chief.  Exemptions  and  Approvals  Division. 
Office  uf  Hazardous  .\tatcrials  Regtilalion. 
Maffria/s  Transportation  Bureau. 
|FR  Doc.  85-925  Filed  1-10-85:  8:-J5  ami 

BILLING  CODE  49)0-80-« 


Applications  for  Exemptions 

agency:  Materials  Transportation 
Bureau.  DOT. 

ACTION:  List  of  Applicants  for 
Exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of.  exemptions 
from  the  Department  of  Transportations 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Regulation  of  the 
Materials  Transportation  Bureau  h.is 
received  the  applications  Jpscribed 
heipin.  Each  mode  of  transportation  for 
which  a  particular  exemption  is 
requested  is  indicated  by  a  number  in 
the  "Nature  of  Application"  portion  of 
the  table  below  as  follows:  1-Motor 
vehicle,  2-Rail  freight,  3-Cargo  vessel,  4- 
Cargo-only  aircraft,  5-Passenger- 
carrying  aircraft.. 

DATE:  Comment  period  closes  February 
11, 1985. 

ADDRESS  COMMENTS  TO:  Duckets 
Branch,  Olfice  of  Regulatory  Planning 
and  Analysis  Materials  Transportation 
Bureau  U.S.  Department  of 
Transportation  Washington.  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Branch. 
Room  8426.  Nassif  Building,  400  7th 
Street,  SW.,  Washington.  DC. 


Appkcation 
number 

9367-N 

Ma 

c 

9368-N 

Wo 

9370-N 

Nl 

9371-N 

Roi 

9372-N 

Ge 

9373-N 

T. 

9374-N 

Pol 

9375-N 

Ma 

Applicakon 


Applwanl 


9363-N 


9384-N 
93e5-N 


Cokjmb*  Unversity.  In  the  City  oi  New  York. 
Nmh  Voik.NY. 


Security  Chemical  Company.  Fort  Valley.  GA .. 


Gees  Tool  Aganoas.  Lmled  Scarborough.  On- 

tano.  Canada. 


9366-N      Oowa*  Schkmbergar.  Tulsa.  OK 


UMI 


New  Exemptions 


Regulationis)  aHectad 


49  CFR  173.302... 


49  CFR  173.3S9.. 


49  CFR  173  304(d)(3Mii),  note  2... 


4BCFR  irZtOI.  t7S.30.  ITSJIS.. 


Nature  at  eiemplion  thereof 


To  authorize  sivpmeni  of  certain  flammable  and  nonflammabia  qasai  in  non- 
DOT  spadkcalion  cylinders  compaiable  to  OCT  Specttcalion  3A  except 
(hay  «a  manuiaclured  ol  monel.  to  be  incorporated  m  a  specially  designed 
gas  system  (mode  1) 

To  auVionze  shipment  ol  a  poison  B  hqud.  no s.  m  DOT  Specification  12P 
fceiboaid  boxes  each  containing  two  2S  gaNon  2U  contaners  (mode  1). 

To  marwiaclwa.  mark  and  sell  non-OOT  specihcatnn  containers  similar  to 
DOT  SpadKcakon  2Q,  except  lor  larger  capacity,  for  :hipment  of  a 
lque«ed  petroleum  gas  mixture-propane/isobutane.  classed  a  flammable 
gas  (modes  1.  2) 

To  authorize  shipment  ol  nitrogen,  refngeraled  liquid,  classed  as  a  nonflam- 
mable gas.  n  non-OOT  specakcakon  portable  tanks  oi  1,000  or  2.000 
gallon  capacity  (mode  4). 
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Application 
number 


9367-N 
936e-N 

9370-N 

937 1-N 

9372-N 
9373-N 
9374-N 

9375-N 


New  Exemptions— Continued 


Appi<eanl 


Regulation<s)  affected 


Marino.     Technology/Champioo.     International 
Corp .  West  Nyack.  NY. 

Wonder  Corporation  of  America.  Norwalk,  CT 


49  CFR  173.154.  173.182.  173.245b 


Nature  of  exemption  ttwreof 


Nl  hidustrias.  Inc..  Longvlaw.  TX 

Ronaon  Aviation,  Inc..  Titrrton,  NJ 


Geartwt  Industries,  Inc..  Fort  Worth.  TX 

T.  H.  Baylis  Company.  Waranck.  Bl - 

Poty  Processing  Company.  Inc..  Monroe.  LA.. 


Magnavon  Government  and  Industrial  Eleclrorv 
ics  Co..  Fori  Wayne.  IN 


49  CFB  173.304(dM3Mii).  17865.  Note  2.. 


49    CFR 
178  45 


173301.    173.302.    173304.    175.3. 


49      CFR      172101.      172204(CM3).      173.27. 

17530(a)(1).  175.320(b),  Part  107.  Appendix 

B. 
49  CFR  173.110(C)<1).  173.53(u).  173.80(b) 


49  CFR  173.268.. 


49  CFR  173266.  178.19.  Part  173.  Subpart  0.  F 


49  CFR  173.64.  173  66.  173.69. 


To  manufacture,  mark  and  sell  non-DOT  specification  polypropylene  bags  of 
approximately  2.000  pound  capacity,  lor  shipment  of  various  oxidizer  and 
corrosive  solids  (modes  1 .  2). 

To  auttiorae  shipment  of  a  liquefied  petroteun  gas  mixture,  propane/butane, 
classed  as  flammable  gas  in  non-DOT  specification  cyUnders.  not  to 
exceed  12  ounce  capacity,  patterned  after  DOT  Specification  39  (modes  1. 

3)-  -^ 

To  manufacture,  mark  and  sell  non-DOT  specification  cylinders  patterned 

after  DOT  Specification  3T.  (or  shipment  of  those  gases  authorized  in  DOT 

3AA  and  3T  cylinders  (modes  1.  2,  3,  4). 
To  authorize  carnage  of  various  Class  A.  B  and  C  exptoaives  not  pennnted 

(or  air  shipment  or  m  quantities  greater  than  those  prescnbad  for  air 

shipment  (mode  4). 
To  authorize  transportation  of  charged  oil  well  jet  perforating  yjns  equipped 

with  detonator  and  arrest  device,  classed  as  explosive  A  or  C  (mode  1). 
To  authorize  shipment  of   nitnc   acid,   classed   as  an  oxidaer,  in  DOT 

Specification  57  portable  tanks  (mode  1). 
To  manufacture,  mark  and  son  non-DOT  specification  cross-link  polyethylene 

tanks   of   approximately   200   to   400   gallon   capacity   for   shipment   of 

hydrogen  peroxide,  classed  as  an  oxidizer  and  certain  corrosive  and 

flammable  liquids  (modes  1.  2.  3). 
To  make  a  one-time  shipment  of  various  scrap  exptosives,  whose  true 

identity  and  classification  cannot  be  ascertained,  aa  Claas  A  explosive 

(mode  1). 


This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Section  107  of  the 
Hazardous  Materials  Transportation 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington.  DC.  on  lanuary  4, 
1985. 

(oseph  T.  Horning. 

Chief.  Exemptions  and  Approvals  Division, 
Office  of  Hazardous  Materials  Regulation, 
Materials  Transportation  Bureau. 
(FR  Doc.  85-924  Filed  1-10-85:  8:45  am) 

SILLING  CODE  4t10-«0-M 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  50.  No.  8 

Friday.  January  11.  1965 


This  section  ot  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pUitished 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L   94-409)   5  U.S.C.   552t)(eM3). 


Federal  Deposit  Insurance  Corporation. 

Hoyle  L  Robinson, 

Executix  e  Secretary. 

|FR  Doc  85-1000  Filed  1-9-85:  3:05  pm| 

MUJNQ  COM  f714-«1-M 


CONTENTS 


/Mms       FEDERAL  MARITIME  COMMISSION 


Federal  Deposit  Insurance  Corpora- 
tion   1 

Federal  Maritinrte  Commission 2 

Occupational  Safety  arxJ  Health 
Review  Commission 3,  4 

Uniformed  Services  University  o<  the 
Health  ScierKes 5 


FEDERAL  OEFOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  2:25  p.m.  on  Tuesday.  January  a  1985. 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to  adopt  a  resolution  making  funds 
available  for  the  payment  of  insured 
deposits  made  in  State  Bank  of 
Dannebrog.  Dannebrog.  Nebraska, 
which  was  closed  by  the  Director  of 
Banking  and  Finance  for  the  Slate  of 
Nebraska  on  Monday,  January  7, 1985. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman 
William  M.  Isaac,  seconded  by  Director 
Irvine  H.  Sprague  (Appointive), 
concurred  in  by  Mr.  Michael  A  Mancusi, 
acting  in  the  place  and  stead  of  Director 
C  T.  Conover  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  its  consideration  of  the  matter 
on  less  than  seven  days'  notice  to  the 
public:  that  no  earlier  notice  of  the 
meeting  was  practicable:  that  the  public 
interest  did  not  require  consideration  of 
the  matter  in  a  meeting  open  to  public 
observation;  and  that  the  matter  could 
be  considered  in  a  closed  meeting 
pursuant  to  subsections  (c)(8), 
(c)(9)(A)(ii).  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b(c)(8),  (c)(9)(A)(ii).  and 
(c)(9)(B)). 

Dated:  January  9. 1985. 


TIME  AND  date:  9:00  a.m.,  Januar>'  16, 
1985. 

FLACE:  Hearing  Room  One,  1100  L 
Street,  N.W.,  Washington,  D.C.  20573. 

STATUS:  Parts  of  the  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 

MATTER  TO  BE  CONSIDERED:  Portions 
open  to  the  public: 

1.  Petition  of  Several  Conferences  for 
Rulemaking  Proceeding  Concerning 
Determination  of  Shippers'  Association* — 
Consideration  of  comments  submitted  in 
response  to  notice  of  filing  of  petition. 

2.  Docket  No.  83-38 — Notice  of  Inquiry  and 
Intent  to  Review  Regulation  of  Ports  and 
Marine  Terminal  Operators — Consideration 
of  Final  Report  of  Inquiry  Officer. 

Portions  closed  to  the  public: 

1.  Petition  of  the  American  Intitule  for 
Shippers'  Associations.  Inc..  for  Amended 
Statement  of  Policy  Concerning  Status  of 
Shippers'  Associations  Under  the  Shipping 
Act  of  1984 — Consideration  of  comments 
submitted  in  response  to  the  notice  of  Tiling  of 
petition. 

2.  Request  of  "8900"  Lines,  el  al.  that  the 
Federal  Maritime  Commission  support  their 
Petition  Before  the  Interstate  Commerce 
Commission  To  Institute  Rulemaking 
Proceeding. 

3.  Matson  Navigation  Company  Overall 
Rale  Increase  of  2.5  percent  in  the  trade 
Between  United  Slates  Pacific  Coast  Ports 
and  Hawaii. 

4.  Docket  No.  84-6— The  Port  Authority  of 
New  York  and  .New  Jersey  v.  New  York 
Shipping  Association,  el  al..  and  Docket  No. 
84-8— Puerto  Rico  Maritime  Shipping 
Authority  and  Puerto  Rico  Marine 
Management.  Inc.  v.  New  York  Shipping 
Association — Consideration  of  the  Record. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Bruce  A.  Dombrowski. 
Assistant  Secretary  (202)  523-5725. 

Bruce  A.  Dombrowski. 

Assistant  Secretary. 

(KR  Doc.  65-1019  Filed  1-9-85:  3:58  pm) 

MUJNG  CODE  «73(MI1-« 


OCCUPATIONAL  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

TIME  AND  DATE:  10.00  a.m.,  Thursday, 
February  14, 1985. 

PLACE:  Suite  316. 1825  K  Street.  NW.. 
Washington.  D.C. 

STATUS:  Because  of  the  subject  matter,  it 
is  likely  that  this  meeting  will  be  closed. 

MATTERS  TO  BE  CONSIDERED:  DiscuSSion 
of  specific  cases  in  the  Commission 
adjudicative  process. 

CONTACT  PERSON  FOR  MORE 
information:  Mrs.  Mary  Ann  Miller 
(202)  634-4015. 

Dated:  January  9. 1985. 
Earl  R.  Ofaman,  Jr., 

Acting  General  Counsel. 

[FR  Doc.  85-994  Filed  1-0-85:  2:30  pmj 

mUJNG  COOC  7(00-01-M 


OCCUPATIONAL  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

"FEDERAL  REOISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT.  49  FR  48649 
December  13, 1964. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  10:00  a.m.  on  January 
17, 1985. 

CHANGES  IN  THE  MEETING:  The  meeting 
is  rescheduled  at  10:00  a.m.  on  January 
24, 1985. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mrs.  Mary  Ann  Miller 
(202)  634-4015. 

Dated:  January  9, 1985. 
Earl  R.  Ohman.  Jr., 
Acting  General  Counsel 
[FR  Doc.  85-995  Filed  1-9-85:  2:30  pmJ 

BILUNG  CODE  7M0-01-M 


UNIFORMED  SERVICES  UNIVERSITY  OF  THE 
HEALTH  SCIENCES 

AGENCY  HOLDING  THE  MEETING: 

Uniformed  Ser\  ices  University  of  the 
Health  Sciences. 

TIME  AND  DATE:  8:00  a  m..  January  la 
1985. 

PLACE:  Uniformed  Services  University  of 
the  Health  Sciences.  Room  D3-001.  4301 
Jones  Bridge  Road.  Bethesda,  Maryland 
20814-4799. 
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ct  matter,  it 
be  closed. 

Discussion 
ission 


STATUS:  Open— under  5  U.S.C. 
552b(e)(3). 

MATTERS  considered: 

8:00    MEETING— BOARD  OF  REGENTS 
(1)  Approval  of  Minutes — November  19, 
1984;  (2)  Faculty  Appointments:  (3)  Report — 
Admissions;  (4)  Report — Associate  Dean  for 
Operations:  Budget;  (5)  Report — President, 
USUHS:  (a)  University  Awards,  (b)  Graduate 
and  Continuing  Education:  (1)  Certification  of 
Graduate  Students,  (2)  Associate  Dean  for 
Continuing  Education;  (c)  F.  Edward  Hebert 
School  of  Medicine:  Internship  Selections;  (d) 
Henry  M.  Jackson  Foundation  for  the 
Advancement  of  Military  Medicine;  (e) 
Informational  Items;  (6)  Comments  by 
Members,  Board  of  Regents;  (7)  Comments  by 
Chairman,  Board  of  Regeats 
New  Business. 
Scheduled  Meetings:  April  1*5,  IQa^i. 

CONTACT  PERSON  FOR  MORE 
information:  Donald  L.  Hagengruber. 
Executive  Secretary  of  the  Board  of 
Regents,  202/295-3049. 

Dated:  January  9, 198.5. 
Patricia  H.  Means, 

OSD  Federal  Regisler  LiaLion  Officer. 

Department  of  Defense. 

|FR  Doc.  85-982  Filed  1-9-85: 12:34  pmj 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  specify,  in 
accordance  with  applicable  law  and  on 
the  basis  of  information  available  to  the 
Department  of  Labor  from  its  study  of 
local  wage  conditions  and  from  other 
sources,  the  basic  hourly  wage  rates  and 
fringe  benefit  payments  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  the  character  and  in  the 
localities  specified  therein. 

The  determinations  in  these  decisions 
of  such  prevailing  rates  and  fringe 
benefits  have  been  made  by  authority  of 
the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3. 1931.  as  amended  (46  Stat. 
1494,  as  amended.  40  U.S.C.  2"6a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
I.abor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretar>'  of  Labor 
under  the  Davis-Bacon  .Act:  and 
pursuant  to  the  provisions  of  part  1  of 
subtitle  A  of  title  29  of  Code  of  Federal 
Regulations.  Procedure  for 
Predetermination  of  Wage  Rates.  48  FR 
19533  (1983)  and  of  Secretarj-  of  Labors 
Orders  9-83.  48  FR  35736  (1983).  and  6- 
84.  49  FR  32473  (1984).  The  prevailing 
rfites  and  fringe  benefits  determined  in 
these  decisions  shall,  in  accordance 
with  the  provisions  of  the  foregoing 
stcitutes.  constitute  the  minimum  wages 
payable  on  Federal  and  federally 
assisted  construction  projects  to 
laborers  and  mechanics  of  the  specified 
classes  engaged  on  contract  work  of  the 
character  and  in  the  localities  described 
therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
construction  industry  wage 


determination  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination  decisions 
are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 
Accordingly,  the  applicable  decision 
together  with  any  modifications  issued 
subsequent  to  its  publication  date  shall 
be  made  a  part  of  every  contract  for 
performance  of  the  described  work 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevailing  wage  law  and  29  CFR.  Part  5. 
The  wage  rates  contained  therein  shall 
be  the  minimum  paid  under  such 
contract  by  contractors  and 
subcontractors  on  the  work. 

Modifications  and  Supersedeas 
Decisions  to  General  Wage 
Determination  Decisions 

Modifications  and  supersedeas 
decisions  to  general  wage  determination 
decisions  are  based  upon  information 
obtained  concerning  changes  in 
prevailing  hourly  wage  rates  and  fringe 
benefit  payments  since  the  decisions 
were  issued. 

The  determinations  of  prevailing  rates 
a.id  fringe  benefits  made  in  the 
modifications  and  supersedeas 
decisions  have  been  made  by  authority 
of  the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3. 1931.  as  amended  (46  Stat. 
1494.  as  amended.  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labors  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act:  and 
pursuant  to  the  provisions  of  Part  1  of 
Subtitle  A  of  Title  29  of  Code  of  Federal 
Regulations.  Procedure  for 
Predetermination  of  Wage  Rates.  48  FR 
19533  (1983)  and  of  Secretary'  of  Labor's 
Order  6-84.  49  FR  32473  (1984).  The 
prevailing  rates  and  fringe  benefits 
determined  in  foregoing  general  wage 
determination  decisions,  as  hereby 
modified,  and/or  superseded  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 


specified  classes  engaged  in  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Modifications  and  supersedeas 
decisions  are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  wages  determined  as  prevailing  is 
encouraged  to  submit  wage  rate 
information  for  consideration  by  the 
Depjirtment.  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  obtained 
by  writing  to  the  U.S.  Department  of 
Labor,  Employment  Standards 
Administration.  W'age  and  Hour 
Division.  Office  of  Program  Operations. 
Division  of  Government  Wage 
Determinations.  Washington.  D.C.  20210. 
The  cause  for  not  utilizing  the 
rulemaking  procedures  prescribed  in  5 
U.S.C.  553  has  been  set  forth  in  the 
original  General  Determination 
Derision. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  with 
each  State. 


CaMoroia  I 

CA8«-S0a2 Oct  5   1964 

CAM-5II9   ■ „ Sapl  16.  1983 

IHoo*  lt83-2037 _ Apr  29.  1963 

N««  Yorti   Ny64-3048.,. _ D«C.  7.  1964. 


Supersedeas  Decisions  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
superseded  and  their  dates  of 
publication  in  the  Federal  Register  are 
listed  with  each  State.  Supersedeas 
decision  numbers  are  in  parentheses 
following  the  number  of  the  decisions 
being  superseded. 


IL8Z-204S>(ILe5-5002( 

MN63-2001  (MNeS-SOOO) 
TN83-10«0(TN65-)001) 


VAe3-303*(V«8S-3COO) 
V  AK^SCTMXV  AS6-300 1 ) 

VAS3-302e<>/Aa6-<1004). 


!  Oct  15  1962 
I  Jan  14.  1963 
I  0«C  30.  1963 

S«pl  30.  1963 
Do 
Do 


_L 


Signed  b(  \Va.<;hington.  D.C,  this  4th  diiy  of 
January  1985. 
lame*  L.  Valin. 

Assistant  Administrator. 


rnXINO  eOOC  4S10-27-M 


UMI 


MODIFICATIONS    P.    1 


MODIFICATIONS   P.    2 


(44  FR    J941*-tJctol>«r   5.    IW*) 
AlMXla.  Alptn«,  AMdor  Couo- 
tl«s.  «c..  Callfonil* 

ObH: 

tl«etrlcUn»: 

Ar««  *•• 

electricians 
CabU  Splicers 
Mi: 

Elcitrlclus! 
Area  9: 
ZOM  1: 

UectrlcUn* 


OECISIOH  NO.   CABi-SlH-HlHl.S 
(4t  FR  41702  -  S«pt«»b«r 
16,    1983) 
1       San  Dl«|o  County,  Calltornlh 


CabU  Splicers 

Zone  2: 

Electricians 

Cable  Splicers 

Zone  i: 

Electrlcl*n. 

Cable  Splicers 

DcllnltloB  of  Zones: 

Zone  I:  Eight  (»)  road 
■lies  Iron  the  City  Halls 
ol  Herced.  !lo<l«sto  and  Tur- 
lock.   0-2  air  nlles  Iron 
the  Intersection  o»  Wash- 
ington St.  and  Stockton 
Road,  Sonora.   All  of  Mer- 
ced and  itanlslaus  Coun- 
ties to  that  point  200  yds 
vest  ot  and  parallel  to 
Highway  l-^. 

Zone  2:    2-<>  air  nlles 
Iron  the  Intersection  ol 
.ashlngton  St.  and  Stock- 
ton koad,  Sonora. 

Zone  3:  All  ot  Sarlpo&J, 
rierced,  Stanislaus  and 
Tuoluane  Counties  not  in 
Zones  1  or  2. 


$17.37 
19.11 

19. IJ 
21.03 

20.37 
22.41 


Ctiange : 

Carpenters: 
Carpenters 
Plledrlver 

Millwright;  l^euMtlc 
Mailer;  Hardwood  Floor 
layer 


$19. It 
19.41 


19.76 


$4.76 
4.76 


$4.45  ♦ 
3.2S: 
4.45  ♦ 
3.25t  I 

4.45  ♦ 
3.25X 
4.45  ♦ 
3.251 

4.45  ♦ 
3.25t 
4.45  ♦ 
3.251 


DECISION  >IL83-2037-MODt4 
(48  FR  i4Si3-April  ii, 
1983) 

Illinois,  Indiana, 
Michigan,  Minnesota, 
NSW  York,  Ohio,  Penn- 
sylvania antl  Wisconsin 

caWGE: 


DIPPCK  S,    HYDRAULIC 
DREDGIHG: 
•Chief  Engineer 
Operators 
Assistant  Engineer 
Welder 

Craneman-Dipper  Dredg- 
ing 
Spill  Barge  Operator 
Hydraulic  Dredging 
DRILL  BOATS: 
Engineer 
Blaster 
Firasian 
Driller,  Welder, 

Machinist 
Oiler 
FLOATING  EQU 1  PMF.NT 
CLAHrHELL  DRAGLINE  4 

.y.%RiNE  con;~p.J'Tion 

Projects  less  than 
S25O,000.00: 
New  York: 

(Cattaraugus,  Chautau- 
qua, Erie  and  Orleans 
Counties) : 

Oiler 
Pro:iects   S25C,JUU.OO  or 
more: 

All  Areas: 
Engineer  4  Operator 
EquipB«nt  Operator 
Firenan 
Oiler 


)       i 
$,!1.2I  2.23«a 
21.04|2.23->-a 
20.33  2.234a| 
20.16  2.23+ai 


20.16 

20.16 

17.02 
17.20 
16.48 


17.03 
16.20 


2.23*d 

2.23+a 

2.23+c 

2.23*ci 

2.23+c 

2.2  3+c 
2.23+c 


i3.S0{4.45+g| 


21.6SI 
19.201 

la.iol 

16.00 


DECISION  NO.   NY84-3048    I 

Hon.  t  r      ~  I 

M9Fh  41963  -  DECEMBER  7,  1 
1984)  ! 

JEFFERSON  COUNTY,  NEW  YORK; 


CHANGE: 
PLUMBERS  4  PIPEFITTERS 


M«urt» 


T7.: 
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SWrHSEDUS  MCISIOti 

STATE:      ILLINOIS  COlVriESi      PEORIA  4  'AZEUELl 

OecisioN  N'JIOUl     !Lil5-i003  0*TEi     Data  of  Publication 

SupcrMdcs  Dcciiion  No.    IL32.2M«,  <Ut»<l  Octohar   15,    I«2,    in  *'  «  462JJ 

DESCKIPTION  OF  WOKK:     (ullilllMI  atui  Raiidantial   PTOfactK 


Oacilion  No.   IL85-50O2 


HUltll 

' 1 

ritaw 
BMaMi 

■••Ir 
Hawty 

//H; 

mmm 

PLASTERERS 

■— _4 

ASrE^rns  w*ktm-. 

*li».oo 

5<.'« 

l^.50^ 

3.15 

flOILER«1AK£«S 

18.  «> 

2.605 

PLUtnERS)    Pl(i*fltt»r«; 

and 

BRICKLAYtN.^:   Sronrnaion* 

l^.«l 

'.2? 

St*anifiticr<: 

CAIIP»VTEl«St    ConwTclali 

Paorla  &  Tatvwl! 

16,»<1 

1.50 

flmria  Co.   (ChllUcoth»  /ir**  ' 

ROOFERS 

17.oa 

1.70 

MIIIwrlEbt^ 

n..'« 

3.»>S 

SHEET  <«TAL  wnwriRSr 

[          »ro*Ttt»T^i   P!  J#drIv#r^Pl 

Ctfipiarclal 

16.75 

2.*l-t« 

and  Soft    floor   l»y»r« 

l'-,n^ 

.»■( 

Raaldartlal 

10.«« 

t.264< 

T.11.V.II  Co.    IN.    l/3>  ar-1 

spRiwitR  Firrii- 

16.»7 

2.»< 

t**nTia   vRaipalndar  of  Co.M 

LAtORtRS 1 

Carpcnt#r«  ^   ^oft   Fl«or 

Ptoria  Co,   and   thf 

CI 

cy  of 

■    l.avar« 

l>.6» 

1.0? 

Eaat    Paoria    In  Ta>awall   "".o. 

HIllwriKhts;   PI  ladrlvvnan 

l-.l« 

».o? 

Croup  t 

14.07 

IM  1 

'     Ta,«»ll   Co.   (S.   J/5)i 

Croup  7 

14.1*5 

2.05    ' 

Carpant«r«  \   >oft  Plooi 

Grouf   ^ 

14.32 

2.«5    . 

Lay^r^ 

I''.** 

?.o? 

'^roup  ** 

14. 24% 

2.05    , 

K;llwti«lit»i    Piladrlvarian 

l«..I9 

>.0' 

Oroup   ) 

14.441 

:.<>'> 

iteSlDfNIIAl.1 

lanaindar  of  Ta«9v* 

11 

Co.    ! 

,     Vaoria  Co.'.CMllicocha  ar*a; 

n.6» 

2.M 

UnakilUd 

14.67 

•2.35    ■ 

Tacawali  &  Paorla   'Ra*"aind«r) 

l'>.K> 

2.« 

S»nl.«klli»d 

14.«7 

2.35    ; 

CEHENT  HASONS 

IS.43 

J.IS 

SkllUd 

15.07 

2.35 

ELECTRICIAN? ! 

POWFR   EQUIPMENT   OPERATORSi 

F.i*<crician« 

17. IJ 

J.7V* 

r.roup    1 

16.64 

2.05 

1.751 

r;roup  2 

15.»l 

2.»5 

1  Cabla  Spllc>t< 

l^.SJ 

2.25* 
3.7'A 

Croup   3 
TRICK  MIVERSt 

U.»« 

2.»5 

^EUVATOR  CONSTR'-CTOBS! 

Croup  1 

14.275 

1.00*1 

Mtchanlc* 

It.. MS 

3.00+ab 

Craup  2 

U.675 

1.40«d 

'   Halpar. 

7(rj« 

l.tKMab 

Craup   ] 

14.875 

1.00<»I 

ProbatioRarv  Halp^r* 

MKJ« 

Croup  4 

15.1J5 

l.OO+d 

'.UZIERS 

I*.  24 

2.«>+r. 

Foonnnsi 

♦• 

a.     Paid  Holldayai 

N»w  YaarS 

Dav,   Hanwrial 

IRCNWORKf'- 

1    li.»»5 

!.(>« 

Oav,    Indcp#nd 

pnce  Oav,   Lalx>r  nay 

f 

UktHFR-. 

1    I2.*J 

1.16 

ThankSRivlnfi 

Ba> 

,   Chriltsnaa  Day 

;MAR»IE    iFTT««3|  Trrratus 
i  Iierk»r4  i  Tlla  >«trcr« 
IHARRLE.    TERRA?Z0  i,  Tilt 
i    FINISHERS: 

I   MarbV  \  Til*  Fln'.«h»r« 
'  Tcrrarro  Flniahar*  and  Ploor 
,     Machira  0p#rator4 
,   Ra«a  Machine  Op#rator« 
PA INTERS: 
■ru<^ 
',    Spray,    Staal,    Sar.dbla<t 
I    R*«idontial   Painrrr 


15.56 


U.5' 
15.12 

15.3J 
16.70 
li.JS 


?.05 

2.05 
J.05 

7.38 
2.38 

2.38 


b.     Enploy«r  contrlbutas  ^  of   rasular  baaic    I 
^hourly  rat*   to  v9CJ«tion  for  amployoaa 
vlth  mora   than  5  v*ar*a  sarvica  and 
h'',  for   laaa   than   5  yaar*a  aarvic*.  , 

e.      3*.  of  «ro*a  aarrinis   to  SaSMI  ! 

d.     '^55. 00  par  vaak 
Waldars  raraiv*  rata   for  craft  parforvlns^ 
oparation  to  ohich  vrldinK  la  Incldantal.         i 
'.'nlliitad  clasal  f  icationa  n*ad*d  for  work  not      t 
incljdad  within   tha  «cop*  of  the  claaaifica-    ■ 
■    tion4    ll^tad  ma  vha  added  after  award  only  aa 
i    provided  In   the   labor   standard*  contract 
'    clauaea  '  2«  CFR,    5.5(a)UHlll. 


P»lt»  t 


CUSSIFICATION  DEFINITIONS 


UBORERSt     Peorl*  County  &  the  City  of  East  P»orla  in  Tacewll  Cuuaty. 

I 

CROUP  1  -  Bricklayers'  Tenders;  Carpenter  Tenders;  Ceaent  Mason 
Tenders;  CoMaon  Laborers;  Concrete  Peru  Dismant let ;  Curing  Con- 
crete; High  Pressure  Bose;  Stone  i  Tile  Oerrickiaen;  Tool  Crib  Men; 
Hall  Men  6  Rouse  Movers;  Mindow  Hashers;  6  Hrecklnq  6  Oismantllnq 
Old  Buildings 

OROUP  2  -  Air  TaR^er;  Ceiient  Men  t  Sack  Shakers;  Chain  Saw;  Co»i- 
pactor,  RasMer  Type;  Concrete  Saw;  Dl8»antler  in  Composite  Crew 
With  Carpenters;  Drill  Operator;  Jackhaflmer;  Rettleiien  6  Carriers* 
Men  Handling  Hot  Stuff;  Paving  Breaker;  Plasterers'  Tenders;  Set- 
inq  Up  6  Using  Laser  Beaai  Equipnent;  4  Signalling  6  Spotting  of 
Buckets  on  Rig  or  Rig  Men 

'^ROlT  3  -  Gunnite  Pumpoen  »  Pots;  Sandblasting  Pusip  Men  (  Pots; 
Setting  Up  6  Using  Coacrete  Burning  Bars;  Tile  Layers  or  Later ial 
Sewer;  Underpinning  6  Shoring  of  Existing  Buildings  fc  Unloading  6 
Handling  of  Creosote  Materials 


CROUP 


4  -  Power  Hheel  larrow  or  Buggies 


GRorp  5  -  Cutting  4  Acetylene  Torch;  Gunnite  Nozzle  Men;  .Sandblastin 
Nosile  Men;  4  Hoodbl«ck  Setters 

LABaRER.<!i  Raaaindar  of  Tasewall  Ceuntjr 

Ursklllad  -  Carpenter  Tender;  Tool  Cribmen;  Cleaning  and  Oiling  of 
flecMncry  and  Tools;  Fireaer.  or  Salamander  Tenders;  Gravel  box  men; 
Forir.  h.injlers;  Material  handlers*  Fencing  Laborers;  Cleaning  Lumber; 
Pit  Men;  Landscapers;  Unloading .Explosives:  Laying  of  Sod:  Planting 
of  Trees;  Removal  of  Trees;  Pile  Driver  Helpers:  Asphalt  Plant  Helpers; 
Wrecking  Laborers;  Fireproof ing  Laborers:  Driving  of  Stakes,  String 
Lines  for  all  Machinery;  The  Unloading  and  Laborers  with  Steel  workers 
end  re-bars;  Mar.on  Tenders;  Scaffold  Workers;  Laborers  with  De-Wateri.-ig 
Systems;  Plaster  Tenders;  Truck  Driver  Helper  to  Load  and  Unload  ."laterial 

Seml-Sktllgd  -  Handling  of  materials  treated  with  oil,  creosote,  asphalt, 
and/or  foreign  material  hamful  to  skin  or  clothing,  by  any  iRode  or 
method;  Track  Laborers:  Cament  Handlers;  Concrete  Workers  (Wetl;  Cloride 
Handlers:  Tunnel  Helpers  In  free  air;  Batch  Durapers;  Kettle  and  Tar  Hen; 
Tank  Cleaners:  Plastic  Installers;  Motorized  Buggies  or  Motorized  Units 
used  for  wet  concrete  or  building  OMterials;  Sewer  Workers;  Vibrator 
Operators:  Mortar  Mixer  Operators;  Cement  Silica,  Clay,  Fly  .^sh.  Lime 
and  Plaster  Handlers  (bulk  vr  bag);  Cofferdam  Horkers;  On  concrete 
paving,  placing,  cutting  and  tying  of  reinforcing:  Deck  Hand,  dredge 
hand  and  shore  laborers;  Bank  men  on  floating  plant:  Asphalt  workers 
and  layers  with  machine;  (trade  checker,  dumcmen,  and  spotter  where 
grade  is  to  be  established;  Power  tools;  Chain  saw  operators;  Jack- 
hammer  and  drill  operators;  Air  tamping  hairsnerman;  Tree  topping; 
Signalling  and   Spotting  of  Rigs  and  Equipment:  Stripping  Concrete 
Forns,  with  composite  cr«w  of  Laborers  and  Carpenters.   This  applies 
only  to  forms  erected  by  Carpenters  with  laborers  tending  ther.'.   High 
pressure  water  jetting  workers 
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DKislOB  Ho.  JLSb-5002 


P«««  ) 


lABOKEHSs  K«uin<t«r  of  laiotwll  Co.  (Cont'd) 


SlclUe<l  -  Ciisson  norkcra  plu»  dcpthi    Cunnlta  Noiil*  men;    Lead  man  on 
aewcrwork;    Weldera,    Cittars,    burner*  and   torchaen   to    Ir.cluae  bu'   not 
limited  to  scrao;    Layoiit  laan   snd/or   tile   layer:    Steel   torn   setters   - 


ar.ree;  and   highway:    Concrete  saw  operator:    Screeninar.  or.  asphalt  pavers:    ^ 
F'ont   end  man  on  chir.  soreader:    Laborers   tcndir.q  nasons  with  )Mt  Rater  la.i, 
or  where   forei -n  naceii-ls  aro  used;    Waltiple  concrete  diet 


le:idi.ieri; 


lAitccm:    euro   isohilt  naraine  cp«rutor;    Readv  mix   scalamen,    peniian.  r. . , 
portable  or   ►ercMrary  :ila:it;    I-atorers   ^lanciinq  masterpla^e  or   similar 
aaterials:    La.«cr  beam  operator;    Concrete  bur:,jnq  nachme  operator: 
coring  machine   aoeratcr:    '.'nderp-nnin<;   and   shoring  of    euilaings:    '^-r.i- 
a-te  s^coter,•    Sct-inn  and   Usi:;--   ot   all   laser   beam  equipment;    Stttmg 
uc  and   Using   -f   all    concrete  curniiig   bsrs.    whether  burning  conrrate  or 
ary  typ'.   i£  cate.ial:    Cporstion  cf   Mjh  pressure  water    :«ttir.g    (over 
3000  vkl)   9un 

royot  EQI'IICXT  OftMTOKS 

aocr  \     Cr«».  .n<  Derrick  Boo-i  (50.01  (»r  hour  por   foot  ov.r  80ft  »«l"^i"» 
uZ     l.M^r  Ulr  o«r  .c.U  whon  cr.n.  or  d.rric«  boo.  ..  P<>''""«*  »» 
ir  ior.  .dlHont  iroutid    l.v.1  or  wot.r   l.».l).  Ovorhcd  cr.n.s.  Cr.d.ll. 
" Whirrv  pUk«t     «ch.n.c,.   c.ntr.1  concr.t.  -Ixln.  pUnt  'P""".    ""^ 
«i.r.   (2U  -  dual   drua  -    trl   bateh.r.).   bUektop  plant  oo.r.tor.  and  pUnc 
TtTirlM     3  dr"  hol.t.  dorrlck..  hvdro  er.r..,.   .howM.   ..l«»r  »coop.. 

rln.   cl«.i,.U..    locoMtiv.  cr.n...   dr.dg.   l.U    typ«.).«otor  !>•"•'• 

IH!  .  :„d  ,t.tion.rv.  cr.n.-typ.  back.UUr.  Orot.  ^-^  "^J  f 'J^.^'" 
con.ld.r.d  ..  crin..,  c.i..on  ri.«.  do«r.  toum.do..r.  work  """•  ^°"  , 
c«r  «r     h.Ucopt.r.    tournapull.   -   .11  .nd   slalUr   typ.s.    scoops   (.U   sl«s), 

?^k  crulhar.  h..vy  .,ulp«nt  opor.tor,  CMl.  CMI  bolt  pUc.r..ato  »»<»«'' 
3   „.ck  .nd   ;i.iirr   rvp...    Sid.   boons,  oultlpl.  unit  ..rth  -«"   <SO;f^P': 
hour   for  «.ch  scoop  ov.r   on.).   c#.t.r  cr.n..    tr.nch  Mchln.,    Fu^cr«t.-b.U 
c"  .-««:«     "!'s-.cr«   typ.  p-=p.  and  »ypsu-.   bulk.r  .nd  ^^'J'^U'll^ 
finishing  n.ch.n..FUh.rtv   ,pr..d.r  or   .i:.iUr   typ...    scr.od  m.n  •"      '*V  dov„ 
lachine.  «h«l   tractors  (Industri.l  or   f.n.  type  w/do..r-ho.-.nd  lo.d.r  or 
ath.r  .tt.chn.Bts,    F.W.O.   &  slmll.r   types.   v.rtM.r   concr.t.   s«. 

CHOW  2     DiBk.»s.   Powr    Uunch.s.    PH  on.-p...   ""l"*^";  ''l','"f„^kuf ts 
stoil.r   typos.   P-S^iU   with  puop,   b.ckflU.r,.   EucUd    '";•'•    f""*;;^;, 
J„ps  wMltch>nj  m^chir.  or  oth.r  .tt«^«nt».    tan.lu,.    .   •;^"'-'-^  <=*■••" 
,nd  .r.v.1   batching  pUnts.  mobil.  drills   (soil    t.stlr.{>   .nd   s.'^il.r   typ^. 
!«rUn  sioil.r   tvp...    I   .nd   2   dr«  hoists   (buck  hal.ts   ,..i  slmil.r    typ«s). 
ChuiU  to^.   boring  c.;hin.  A  pip.    (acklnj  machine.   Hydro  boor...   d.w.t.r.nj 
,„tt?.!  str.:  blow.*,  hydro  s..d.r,   ..slst.nt    h..»y  equip-.nt  £"""-' 
,pr..d     tr.ct,rs   (track   tvp.)   without   pow.r  unit  pull.n,   "'>•"•"''•{;,«" 
..ph.:      -   brick  c.c.d,x.   concr.t.  br.ak.rs,   concr.t.   spr«d.rs.   t>uU  pu   ling 
"lUrs.   cnt.r   str,pp.r,   cn.nt   flnishi.«  nachln.s  4  LXt    »■;•-;«'"•' 
curing  ;ac^..a.s,  c.r»nt  finishing  -..chin,,  Barb.r  Cr..n  or  sixU.r  lo^d.rs. 
vibro  t.r.p.r  ' ,n  sl-.ll.r  tv=.s)   s.U-propeU.^  vl.ch  or  l-'"  -"'^ 
a.ch.nlc.1   bull   flo.ts,  xlx.r,  ov.r   3  b.g  to  rt.    tractor  ?"' ' '^«  ?~*'  ^'•** 
or  .Lv.tlni  sr.d.r.  por:.r  t.x  rail.  cUrv  scr..d,   truck  typ.  hopto.  o.l.rs, 
flrr«r.,   spr.v  =.chir..  ot:  p.ving.  curb  Mchln.s,   truck  cr.r..  «a.rs,  oil 
Jl.tTlbutor.   J-4  wall  .qulp^nt.  oll.r  and  on.  sMll  .quipa.nl. 


Decision  No.    ILl)5-5002 


rount  EQUIPMENT  onRATOW  (Coat'd) 


-  P.g. 


CROUP  3     Air  co^ra.aer  1  or  2,  power  aubgr.d.r,   str.tght  tr.ctor,   tr.c  .ir 
without  .ttachaanti,  Haraan  Nelson  heater,  Dr.vo,  W.rn.r,  Silent  Clo  .nd 
aUll.r  type,  one  .ngtnc.r  will  epcr.t*   1-5  .nd  .ft.r  5  two  oper.tors  will 
b.  required,   s.lf-propel l.d  concrete  s.wa,  roll.r  5  ton  .nd  und.r  on  earth 
or  gr.v.l,   fori,  gr.d.r,  er.wl.r  cr.n.  i,  skid  rig  oilers,   freight  el.vators, 
puBp  I  or  2,    light  pl.nt  I  or  2,  g.ncr.tor  3.5  kw  .nd  ov.r  (I  or  2), 
eonvoyor   (I  OT  2)   oporator  will  cl.an,  welding  machine   (I   or   2)  .qu.t 
300  .np  or  ever   (not   to   Include  electric  welders),  nlx.r   (3  bag)  .nd   und.r 
(.t.nd.rd     c.p.clty  with  skip),  bulk  cement  pl.nt,  oiler  on  centre! 
concr.t.  mixing  plant. 


TRUCK    DRIVERS: 

Group  1  -  Drivers  on  2  Axles  hauling  less  than  9  tons?  Air  Com- 
pressor t  Helding  Machine  incl.  those  pulled  by  separate  units: 
rork  Lifts  up  to  6,000  lbs.  cap. i  Mechanic  Tenders;  Pick-ups  when 
hauling  Mterials,  tools,  ot  sien  to  and  from  and  on  the  job  site, 
4  Truck  Driver  Tenders 

Group  i  -  2  or  3  Axles  hauling  more  than  9   tons,  but  hauling  1»S5 
than  16  tons;  A-Ftame  Winches;  Fork  Lifts  over  6,000  lbs.  cap.; 
4-Axle  Combination  units;  Hydrolifts  or  similar  equipment  when 
used  for  transportation  purposes;  6  Winches 

Group  3   -  2,  3,  or  4  Axles  hauling  16  tons  or  more;  Dispatcher; 
5-Axles  or  more  combination  units;  Hechanlcs  i  Working  Foreman; 
4  Water  Pulls 

Group  *  -  Drivers  *n  Oil  Distributors;  4  Drivers  on  Semi-Lowboys 
when  moving  equlpmtnt 
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AREA   1 

AREA  2 

ARIA  3 

AREA  4 

A<tEA  } 

AREA  •> 

AREA  7 

AREA  S 

ARM  9 

AREA   10 

ARfA   U 

ARCA    12 

CEMTNT  MASONS  t 

AREA  1 

\ilEA  2 

AREA  3 

AREA  4 

AREA  S 

IIOnMRKERSt 

ARrA  1 

AREA  2 

tINE  CONSTRUCTION! 

Llfuacn;  C«bU  Splic(TS| 

Oyiup*it«TS|   Special 

Equipment  Operators 

$3.87 
l.W 


I 


SVFERSEOEAS  DECISION 

STATEi     Minnesota  COCNTIESi     ♦See  IcloH 

DECISION  NUMBER!      W85-5000 

Supersedes  Decision  No.  MI83-2001  dated  January  14,    1983  In  48  FR  1910 

DESCRIPTION  or  WORK!     Hcayy  and  Highway  Construction  Prolects 

•Anoka,  lentoB,  Carlton,  Chisago,  Cook,  Dakota,  Hennepin,   Lake,  Rainsey,  St.  Louis,  Scott, 
Sherbarae,  Stearas,  Waahingtao,  Winona,  &  Urlght 


JPAIKTCRS  (CONT'D)  I 
I  AREA  3l 

Irush 
I     Sprayi  Steel 

I  AREA  4| 
1  Brush 

Sandblasteri  Spray;  SwIhr 
Stage;  Boacsvain  Chair; 
j   Safety  Belt;  Erected 

Structural  Steel;  «  Bridget 
I  AREA  3i 
i  Bruah;  Roller 
j  Steel 

Sandblasting;  Spray 
{WELL  DRILLERS! 
Construction  or  Repair  of 
Water  Wells  &  Apurtenancesi 

AREA    l! 

Driller  •  PuDptr^n 

General  •  Tender;  Driver  or 

Service  Han 
Mechanic  -  Welder 
AREA  2! 
Driller  -  Punpnan 
Tender 

Mechanic  •  Welder 
Driver  •  Servicaoan 
0(fLABORERS,   Landscape  &  Sod 
Layers 
LABORERS! 
Oq  AREA   I I 
Class   1 


Equipment  Operators 

Truck  Drivers;  Croundmen;  & 
Pole  Treating  Truck  Drivers 

FAINTERSl 
AREA   It 
Brush;  Roller 

Sandblaater;  Spray;  Steel; 
^Ing  Stage;  &  Epojcy 
AREA  2i 
trash 

Sandblaater;  Spray;  Steel; 
Stage;  Belt;  Tanks;  & 
BTtdgesan 


$1}.S« 
14.82 
l».»7 
16.13 
15.33 
15.78 
15.73 
17.03 
U.73 
15.88 
14.33 
14.53 

17.03 
14.95 
17.58 
15.20 
16.70 

17.10 
15.22 


17.19 

14.78 

11. '<9 

16.06 
16.81 
U.48 

13.48 


1.85 

2.'>5 

1.2.20 

I    2.65 

t    •'* 
1.00 

1.10 

I    2.80 

i    4.10 

!    2.02 
.75 
.95 
.95 


3.64 
3. 85 


••MC 

Mm 

Frt««s 
•aMtill 

$14.61 
15.21 

$1.93 
1.93 

15.12 

1.82 

! 

15.82 

! 
1.R2       1 

3Wrfl 

X 
31|l*l 

-fa 

2.68 
2.68 


.0< 


,   1.59 
1.59 


I 


Class  2 
Class  3 
Class  4 
Class  3 
Class  6 
AREA  2i 
Class  1 
Class  2 
ClaM  3 
Class  >< 
Class  5 
Class   h 


13.40 
15.65 
15.90 


I  l.*2 
I  1.62 
'  1.<.2 


I 


10.30 


.20fbfc 


8.38 

.20H>*c 

9.52 

.20+bfc 

10.30 

.20fWe 

7.31 

.204-l>«cl 

8.92 

.2(>*-t>« 

7.84 

.20*Wc 

I.IO 


12.35 

2.85 

12.50 

2.**5 

12.55 

2.85 

12.70 

2.55 

12.80 

2.85 

U.05 

2.85 

10.00 

2.75 

10.15 

2.75 

10.20 

2.75 

10.35 

2.75 

10.45 

2.75 

10.70 

2.75 

DECISION  NUMBER  Mi8S-5000 


LABORERS  (CONT'D); 
AREA  3l 

Class  1 

Class  2 

Class  3 

Class  4 

Class  5 

Class  6 
AREA  4t 

Class  1 

Class  1 

Class  3 

Class  4 

Class  5 

Clsss  b 
AREA  5i 

Class  I 

Class  2 

Class  3 

Class  4 

Clsss  S 

Clsss  6 
POWER  EQUIPMENT  OPERATORS! 
AREA  1 1 

Group  I 

Group  2 

Group  3 

Group  4 

Group  5 

Group  6 


POWER  EQUIPMENT  OPERATORS 
(CONT'D)! 
AREA  2! 

Croup  1 

Group  2 

Group  3 

Group  4 

Group  5 

Group  6 
AREA  3t 

Group  1 

Group  2 

Group  3 

Group  4 
I  Croup  5 

Group  b 
TRUCK  DRIVERS! 
AREA  ll 

Group  1 

Group  2 

Group  3 

Croup  4 
I  AREA  2| 

Group  1 

Group  2 

Group  3 

Group  4 
AREA  3l 

Group  1 

Croup  2 

Group  3 

Group  4 


i'.-..lY 


«15.52 
14.99 
14.83 
14.70 
12.59 
11.87 

13.78 
12.89 
12.70 
12.59 
11.16 
lO.bh 


14.95 
1'».40 
14.30 
14.00 

12.87 
12.26  ' 
12.13 
11.86 

14.45 
13.80 
13.70 
13.45 


(2.65 
2.65 
2.65 
2.65 
2.65 
2. 65 

2.65 
2.65 
2.65 
2.65 
2.65 
2.65 


2.10 
2.10 
2.10 
2.10 

2.10 
2.10 
2.10 
2.10 

2.10 
2.10 
2.10 
2.10 


UBORERS  CLASSIFICATIONS! 

CLASS  1>  Unskilled;  Bituminous  Batcheman  (stationary  plant);  Blacksnlth  Tenders;  Cenent 
Coversun  Batch  Truck;  Cement  Handler  -  Bulk,  Bag;  Carpenter  Tender;  Concrete  Batchenran; 
Concrete  Handler,  Caisson,  Footings,  Columns,  Piling,  Slabs,  etc.;  Concrete  Shoveler,  Tamper 
4  Puddler  (paving);  Concrete  Longitudinal  Floatnan  (manual  bullfloat  on  pavln;);  Darrp  Proofer 
below  grade;  Drill  Runner  Tender;  Dumpnan  (dirt,  paver,  dumping  batchtrucks,  etc.);  Hydrant 
4  Valve  Setter;  Joint  Filler  (concrete  pavement);  Kettleman  (bituminous  or  lead);  Labor 
Wrecking  Demolition;  Landscape  Gardener,  sod,  etc.;  Pipe  Derricknan  (tripod,  nanual);  Pipe 
Handler;  Power  Buggy  Operator;  Powder  Monkey;  Reinforced  Steel  Laborer;  Reinforced  Steel 
Setter  (paving);  Service  Connection  Maker  (water,  gas);  Squeeeeenan;  Stabllzing  Batchenran 
(stationary  plant);  Temporary  Heater  &  Blower  Tender;  Tool  Crib  Checker;  Top  Man  (sewer, 
water  or  gas  trench);  Winch  Handler  (manual) 

CLASS  2;  Bituminous  Worker  -  Shoveler,  Raker,  Floater,  Squeegee,  Utility;  Brick  Tender; 
Compaction  Equipment  (hand  operated);  Coiuluit  Layer;  Curb  Setter;  Mortar  Mixer;  Sand  Cushion 
Bednaker;  Torchnan  -  gas,  electric,  thermal  or  sl-rllar  device 

CLASS  3i  Chain  Saw;  Concrete  Drilling;  Concrete  Mixer  Operator;  Concrete  Sawer;  Concrete 
Vibrator;  Ditch  &  other  work  mare  than  8  ft.  below  starting  level  of  manual  work;  Forrsetter; 
Joint  Sawer,  Mortar;  Pneumatic  Tools,  Jackhanrer,  Paving  Buster,  Chipping  Hanrer,  etc.; 
Stone  Tender;  &  ^^ason  Tender 
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Decision  NUMUR  m«5-5OO0 


PACC   i 


OECISIOM  NUMBER  MI8S-5O0O 


PACE  4 


UBOMRS  CWSSiriCATlOHS   (CONT'D).  «,««£,     b.l<»  .urtint   Uv.1  of 

•^i:^r«n;r:r.'r.i«rj:wU  ir.jrc:i.r:.rc^':;ar^CTj2.  u.,«. 

4  TMBcl  moat  Trader 

irn  J  c!     vS.     M^  "^clp.i  Sr.d».  oi  tn«l«..r.,  Dt«J».  (power)  «  togl««;  front  Ind 
^Ll.r     5  ;u     »i.     5  o"rr<:r.S;;  or  «itor  P.ttol.   MnUhing  Earthwork  4  Bltu-ioou., 

^Uir.tloo  Pl.«t  En*la..r,   T.od-  icr.p.r,   Tr«:tor  -  »o«-  typ«,   Truck  Cr.n.  -  Cr.vl.r 
^T'u"  ^T'tI^^Z  U'tZZ  Cr.d.r;  Pu-pcr.f,  Scr.p.r  -  Struck  Cp.   32  c«.  yd..  . 

(S^  «  .tilurh  »«^lll".  ••tch  H«.t  (Concr.t*),  Blturtnou.  Spr..c  r  4  "»  »"o, 
^r)l   t^  Trick^Po-r  oi.r.t.d  »oo«),   C.t  Tr«:tor.  with  Rock  y.*on.  "  'i^^ir^.W'   » 
Ch!rH.lv««r Trr..  Cutt.ro».r   150  HPt  Coocret.  Hlxtr  on  Jobsit.  ov.r   l«,   Concr.t. 
^tll«^."oJ  punt  (gr.v.l  4  .to«)  or  Cr.v.1  U„hln,.  Crushing  4  Serening  PUnt, 
*rt  Slchl^,  SJp.  »uchl«  (Plp-ltn.),  Drill  Rl«..  H..vy  Rotary  "  "j""":,'-*"*  '^"i' 
Fork  Lift  or  StrHdU  c.rri.r,  Fork  Litt  or  Lu«b.r  Staekor,  Front  End  Lo«l.r.  ov.r  I  cu. 
y^,  ^  ,t  U  «.r   (powtr),   Lnch.n«o  (Tankar^n  or  Pilot  Llc.naO,   U«l  or....r, 
C;i-«  v.,  ^hanlc  «  Waldar,  NuUipU  N«hln...  .uch  as  Air  C**"""".  «'"'"* 
i^^..   ^narators.   P-*.,    Paving  >re.k.r  or  Tanping  •^"« /''-'«'  ■"f"*'*^*' 'J,  ,„   , 
Hit.  or  ;i«ilar   typa;   Paving  Milling  M«:hln.i   Pickup  S«.p.r,    I  "•/<«•  *  J*"  ""J'^^!''' 
Plo«lin«  wrapping.  Cleaning  or  Bending  Mechlnei   Power  Plant  tnglneer,   100  K.W.H.  4  oreri 
?iS:  ^tuItS  l2;i.o.tal^ri.g  Machine,   over  6",   Pug-lU.   »''""•   »""'^:'^,i„„) 
Rubber-tlred  Far-  Tractor.    Backho.  Attach.,   Sheep  f<~'  ^""•'/"'  *°"  ^'^^HJ  ^ 
(D«vlitt)i  Tie  Taimr  4  Ballaat  M^hlne,  Tractor,  over  D2,  TDfc  or  jiiollar  HP  with  Power 
tHI-^       TrtcwTover  50  HP  without  Power  Take-off,  Tr«Khlnc  M«:hlne  (,««r.  water,  gas), 
T^^W  (or.l-Ilar   type).  Well  Point   Inatallatloo.   Dis«otling  or  Repair  Mechanic, 

C^P*5"'-Jr"«^""or.   ,50  CFM  or  ov.r,   Bit„lnou.   Spr.ad.r  4  aitumlnou.  ""''^"S 
^hiol   ("^.Tl^t   ,  Concrete  Distributor  4  Spr.ader  Finishing  Machine,    Longitudinal 
?t^t     JolnrSIch  na.   4  Spray,  C«Kret.  Mixer  on  Jobalte   US  4  und.r,   Concr.t.   saw  («.   tlpU 
IZl)  (~^r^^r«:d).  Fori  Trench  Dls».r  (power),  Fr«.t  End  Loader,  up  to  4  Inclu.   I  cu. 
^  ,  CriS^(-^r  patiil),  Cunlt.  Cuoall,  Hydraulic  Log  Splitter,  Load.r  (B«b.r  i,r..o. 
«  ll-lter   ty"),    piyhauUr  or  similar   type,   Power  Actuated  Au^.r.  4  Boring  M«:h.n,, 
?;4     A^tuatirjicksl   P«p,   KolUr,   self-propelled  Chip  Spreader   <"  •""'^  "'cMiloJeader. 
Shouldering  M*:hlne   (Power)  Ap.co  or  similar   t>pe   Inclu.    self-propelled  band  4  Chip  Spread.i, 
Stim>  Chipper,   Tractor,    W,    TO*  or  similar  HP  without  power   lake-ufl,  4  tree  '•"»•' 
GRu7».     conveyor,   Ur.d,.  Deck  Hand,   Fir«»n  or  Tank  Car  """''"^''^l^f^^'^i^f/i'^.,, 
(portable  not  crushing  or  washing),   Gr.aeer   (Truck  or  Tractor),   Uvel~«,   M«n«llc    Tender, 
Mechanic.   Space  Heater   (T«:H>orary  Heat),   Oiler   (Power  Shov.l.    .rane.    Uragllne), 
sTlf^^ielled  vibrating  P^er   (P«»   type)   (35  HP  4  ov.r),    tractor,    50  HP  or    U».  -/o 
Power  taka-otf,  4  Truck  Crane  Oiler 


THUCK  DRIVERS  CLASSIPICATlOdSj  ^^ 

cum  It     looa,  Mechanic,  Oft'toatt  Trettor  TreiUr;  Truck  Drlrar  (Operation 

of  Hand  4  Power  Operated  Winches),  4  Truck  Train* 
CROtlP  2t     Trl  Axles  (Including  Four  Axles) 

CROUP  3i     Bltuminou*  Distributor,  4  TandiB  Axlel  

CROUP  *i     Bltieanous  Distributor  Spray  Operator  (Rear  End  Oiler),  Dunpaun, 

Pilot  Car,  Self-Propelled  Packeri  Single  Axles,  Slurry  Operator,  Tank  Truck 

(Ca»,  Oil,  Road  Oil  4  Water),  Taeuter  4  SUbleun,  Tractor  Operator  (Wheel 

Type  Used  for  any  Purpose) 


The  Following  Claaalflcatioa*  Shall  Co«e  Under  The  Appropriate  Axle  Rat* 
DuiVJ 

CLASS 


bast  Group! 
"A"  Praaei  Dry  Batch  Hauler,  Dui^J  Ready-Mlx  ConcreW,  SUrry,  Tank  ((Us.  Oil, 
Road  Oil  4  Water) 


GEKRAPHICAL  JURISDICTIONS  FOR  < 


BSIFICATIONSt 


CARPENTERS  4  PIUDRIVERMENl 
AREA  li  Anoka,  Chisago,  Dakota,  Hennepin,  Kasuey,  Scott  (Except  SW  Tip),  Sherburne  (SB  l/'i, 

InclB.  Big  Uke,  Elk  River  4  Zliseman).  Washington,  4  Wright  (SE  Part,  Inclu.  Delano, 

Buffalo,  4  Montrose)  Counties 
AREA  2t  Benton  (S  3/4,  Inclu.  Foley),  Sherburne  (NW  3/1.,   Inclu.  Cl**r  L*ka  4  Backer),  St.amst 

4  Wright  (NW  Part,  Inclu.  S.  Havan  4  Maple  Ukc)  Counties 
AREA  3i  Benton  (N  1/4,  Ixclu.  Foley)  County 
AREA  4i  Carlton  County 
AREA  5i  Cook,  Uke  (S  1/2,  Inclu.  Two  Harbors,  Isabella  4  Finland),  4  St.  Louis  (S  1/3, 

Inclu.  Fond  Du  Lac,  Floodvood.  Cotton,  4  Proctor)  Counties 
AREA  6i  Ukc  (N  1/2,  Exclu.  TWO  Harbors,  Isabella  4  Finland),  St.  Louis  (NE  2/3,  Inchi. 

Cook,  Cusson,  4  Ely)  Counties 
AREA  7>  St.  Louis  (City  of  Dulutli)  County 
AREA  6t  St.  Louis  (N.  Part,  Incla.  Rainy  Uke  Area)  County 
AREA  4i  St.  Louis  (W.  Strip,  Inclu.  Chlsholm,  Orr,  4  Cr**ney)  County 
AREA  lOt  Scott  (SU  Tip)  County 
AREA  111  Winon*  (Exclu.  St.  Charles)  County 
AREA  I2i  Winona  (St.  (Uiarle*)  (kwnty 


Raosey,  Scott,  Sherbum*,  4  Washington  Counties 


CEMENT  tMSONSi 
AREA  It  Anoka,  Chisago,  Dakota,  Mcimepln, 
AREA  2 1  Benton  4  Steam*  Countle* 
AREA  3i  Carlton,  Cook,  4  Ukc  Coenties 
AREA  ai  St.  Louis  County  ^ 

AREA  5t  Winona  County 

IRONWORKDRSl 

AREA  It  Altoka,  Benton,  Chisago,  Dakota,  Hennepin,  Ramsey,  Scott,  Sherburne,  Steams, 
Washington,  Winona,  4  Wright  Counties 
AREA  2t  Carlton,  Cook,  Uke,  4  St.  Louis  Counties 


PAINTERS  t 
AREA  It 
AREA  2t 
AREA  3t 
AREA  01 
AREA  5t 


Anoka,  Hennepin,  Scott,  Sherburtu;  (E  2/3),  4  Wright  Counties 
Benton,  Sherburne  (W  1/3),  4  Stearns  Counties 
Carlton,  Cook,  Uke,  4  St.  Louis  Counties 
Chisago,  Dakota,  Kaoaey,  4  Washington  Counties 
Winona  County 
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DccisioM  vmtm  w^s<sooo 

MOCHAWICAL  JUmSDICTIWS  FOR  CLASSIFICATIONS  (CO(iT'D)i 


PACE  i 


WELL  DRILURSl 
AKEA  It     Aaek*.  Chitaco  ($•  of  T-3SN),  tekou,  Hcnocpln,  namMty,  Scott,  Shcrbuna  (S.  of 

T-34M  t  t.  of  R-27V),  Wur.ii;«:ja,  A  UTl(ht  (E.  of  T.H.  li)  Counties 
AMA  2t     lontos,  Carltoa,  Chl«a(a  (M.  of  T-3VI),  Cook,  Uko,  St.  Uuii,  Shcrbunc  (N.  of 
T-34II  i  W.  of  R-2W),  Stcora*,  Wlnou,  4  Wxi(>it  (W.  of  T.H.  2S>  Couotlt* 

lAMMEHS  (Excluding  Undscap*  i,  Sod  Uytrs)i 
AREA  li     Anoka,  Chlsafo,  Dakota,  Hannapln,  Raasay,  Scott,  Sharbumo,  Waahlnttaa.  t  Wrltht 

Counties 
AREA  2t     tontoo  4  Suarn*  Countios 

AREA  3i     Carlton.  Cook,  Ufct.  4  St.  Lotila  <S.  of  T>SS)  Cowitioa 
AREA  41     St.  Louis  (N.  of  T>SJ)  County 
AREA  S:     Winona  County 

POWER  EQUIPMENT  OPERATORSi 

AREA  li     Anoka,  Chisago  (S.  of  the  Nortlytrn  boundary  of  T.   34-N,   Inclu.  Ttwopson,  Cloquct, 
Scanlon,   &  Carlton),  Cook,   Dakota,   Hanneplo,   Lake,   Ramsey,    St,   Louis,   Scott,   Sherburne 
(S.   of    the  Northern  boundary  of  T.    33-N  &  E.   of   the  Western  boundary  of  R.   27-W),   Washington, 
4  WrlKht   (E.   of  4  Inclu.   Hwy  f23)  Counties 

AREA  2i     Benton  (E.  of  the  Weatcra  rltht-of-way  of  US  Hwy  *10).  Carlton,  Chlsa«o  (N.  of  the 
Northern  boundary  af  T.   34.N,  Exclu.  Thaapaon,  Cloquat,  Scanlon,  4  Carlton),  Sherburne 
(N.  of  the  Northern  boundary  of  T.   33-N  4  W.  of  the  Western  boundary  of  R.  27>W),   Steams 
(E.   of   the  Hastern  right-of-way  of  Minn.   tWy  «1S),   Winona,  4  Wright  (W.   of  4  Exclu.  Hwy  *2S) 
Counties 

A~EA  3i     tanton  (W.  of  the  Western  right-of-way  of  US  Hwy  #10)  4  Steama  (W.  of  the  Wotern 
right-of-way  of  Minn.  Hwy  «1S)  Counties 


T«UCK  DRIVERS: 
AREA  It     Anoka.   Carlton.  Chisago  (S.   of  T.    34.S),  Cook,   Dakota, 

St.  Louis,  Scott,   Sherbuma,  Waahingtoo,  4  Wright  Counties 
AREA  2i     Benton,  Chisago  (N.  of  T.   i'—H),  4  Steama  Counties 
AREA  3t     Wlnooa  County 


Hennepin,  Lake,  Ramaay, 


FOOTNOTES: 
a.  8X  of  gross  Monthly  pay 

k.  Om  year's  aarrice  •  oa«  waak'a  paid  vacatloni  thraa  years'  service  -  two  waaka'  paid 
,        vacation;   twelve  years'  aacvlca  •  thraa  waaka'  paid  vacation;  4  twenty  years'  service  - 

four  weeks*  paid  vacation 
e.  7  Paid  Holidays!     New  Year's  Day;  Haaorial  Day;  Fourth  of  July;  Labor  Day;  Thanksgivlat 

Day;  Chrlstaaa  Day  4  1  Floating  Holiday 


Unlisted  claasiflcatlona  needed  for  work  not  included  within  the  scope  of  the 
claaalflcaclooa  Ilatad  aay  ba  added  af tar  awaxd  only  aa  pravldad  In  the  labor 
standards  contract  clauses  (29  CFR,  J.S  (a)  (1)  (11)). 


SUPEKSEDEAS   DECISION 
StKTE:      Tenneiaa*  COUVTIES:       Statewide 

DECISION  NUMBER:      TN85-1001  DATE:      Date  of  Publication 

Superaedea  Oeciaion  Number  TN83-1090     dated  December   30,    1983   in  49  PR   S7f7l. 
DESCRIPTION  OF  WORK:      Heavy  Construction  Projects    (except  Ranilton  County), 
Highway  Conatruction  Projects. 


BRICKLAYER 

CARPENTER  or   LEAD   PERSON 
CONCRETE   FINISHER 
DRILL  OPERATOR    (CAISSON) 
ELECTRICIAN: 
Shelby  County  only 

Raswlning  Counties 
IRONWORKER: 
Reinforcing 
Structural 

LABORER: 

Claas  A 

Class  B 
MECHANIC: 

Heavy  Duty 

Light  Duty 


CLASSIFICATION  DEFINITIONS: 


PAINTER  4  SANDBLASTER 
PONDER  PERSON  (BLASTER) 
TRUCK  DRIVER 


POWER  BOUIPMEMT  OPERATOR: 

Class  A 

Class  B 

Class  C 

Class  O 

Class  E 

Claas  F 
WELDER  -  Receives  Rate 

for  Craft  performing 

operation  to  which 

Welding  is  Incidental. 


Ssuc 

Hovrty 
■MS< 

frtnst 

!   8.31 

7.3f 

7.05 

1 

8.S6 

7.90 

1 

1     8.00 

1 

7.03 

7.05 

6.33 

1 

LABORERS; 

Class  A  -  Unskilled  Laborer 

Claas  B  -  Skilled  Laborers:  Air  Tool  Operator,  Asphalt  Ralcer,  Chain  Saw 
Operator.  Concrete  Mixer  Operator  (Less  than  1  yard) ,  Concrete 
Rubber/Bdger,  Fence  Erector,  Fona  Setter  (Steel  Road),  Guard 
Rail  Erector,  Mechanic's  Tender  (Tire  Changer  or  Oiler),  Mortar 
Mixer,  Nozzlenan  or  Gun  Operator  (Gunite) .  Pipelayer,  Sign  Erector. 

POWER  EQUIPMENT  OPERATORS: 

Class  A  -  Backhoe/Hydraulic  Sccavator  (3/4  yard  &  over).  Crane,  End  Loader 

(3  yards  4  over),  Itotor  Patrol  (Finish),  Pile  Driver,  Dragline. 
Class  B  •  Backhoe/Hydraulic  Qccavator  (Less  than  3/4  yard).  Bull  Dozer  or 

Push  Doser,  End  Loader  (Less  than  3  yards).  Motor  Patrol  Operator 

(Rough),  Tractor  (Crawler/Utility),  Scraper,  Shovel,  Trenching 
Machine. 
Class  C  -  Asphalt  Paver,  Concrete  Finishing  Machine,  Concrete  Paver,  Scale. 

Spreader  (Self-Propelled) ,  Concrete  Grinder,  Asphalt  Milling  Mach. 
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DBCISIOM   "Or    TMSS-innl 
CIASSIFICXTION   LlEFISITIOMS    (Cont'd): 


CUa*  D  - 


POWER    BLUIPMEMT   OPERATORS    (Cont'd): 

Bobcat,   Central  Mixing  Plant 

Machine    (Autonatic  or  Manual  .■,,,-        v. 

Drill  Operator  (Piling).  Mulch.r  or  Seeder.  Rock  Drill  (Truck 
Mounted).  Roller  (Asphalt).  Roller  (Coopaction  Self-Propelled) 
soil  Stabilization  Machine,  Tractor  (Boo.  «.  Hoi.t)  .  Bituminous 
,.i. .,,■„,.-«.-  M^f-ntne.    uit.cn  Favlno  Macnine,    Puirp,   Tr»c)t   Drill. 


oncrete  Pump.  Concrete  Saw.  Curb 
Doier  or  Loader  Operator  (Stockpile 


Class  E 
Class  F 


uistriuutor  Macnlne,  oltcn  Paving  Machine 
Boring  Machine  Operator  (Horiional) . 
Parin  Tractor  Operator. 


Unlisted  classifications  needed  for  work  not  included  within  «»«  scope  o£ 
the  classifications  listed  ray  be  added  after  award  only  as  provided  in  the 
labor  standards  contract  clauses  (29  CFR  5.5  (a) (1) (li) (A) . 


STATE:   Virginia 


SUPERSEDEAS  DECISION 

COtTNTIES:  Bland,  Buchanan, 
Dickenson,  Grayson,  Lee,  Russell, 
Scott,  Smyth,  Tazewell,  Washington, 
Mise  t  Wythe 
DECISION  NO.:  VA85-3000  DATE:  Date  of  Publication 

Supersedes  Decision  No.  VA83-3039,  dated  September  30,  1983  in  43  FR  4S003. 
DESCRIPTION  OF  WORK:   Highway  Construction 


Asphalt  Raker 
Carpenter ,  Structure 
Carpenter  Helper, 

Structure 
Concrete  Finisher 
Electrician 

Guardrail/Fence  Erector 
Iron%»orker,  Reinforcing 
Laborer',  Unskilled 
Mechanic 
Mechanic  Helper 
Pipe  Layer 
Powderman  Blaster 
I  Asphalt  Distributor 
i  Operator 

1  Asphalt  Paver  Operator 
Backhoe  Operator 
Bulldozer  Operator 
Crane,  Derrick.  Dragline 

Operator  (i  yd 
crane,  DerricK, 
Operator  lOver 
Drill  Operator 
Loader  Operator  (2  yas 

i   unaerl 
Loader  Operator 

yd. ) 
Motor  Grader  Operator 

(Fine  Grade) 
Motor  Grader  Operator 

(Rougn  Grade  I 
Oiler  Greaser 
Roller  Operator  iRoughi 
Roller  Operator  (Finisn) 
bcraper  Pan  Operator 
Stone  bpraader  Operator 
Truck  Driver,  Heavy  Duty 

(7  cy.  i   under) 
Truck  Driver,  heavy  Duty 
(Over  7  cy. ) 


I 


k  under) 
Dragline 
1  yd.) 


(over  2 


9.25 

a.  17 

4.94 
3.51 
«.75 
4.29 
1.00 
4.19 
4.90 

4.00 

1.41 

t.oo 

5.05 
1.16 
i.77 
4.47 

4.47 

7.00 
».14 


.14 

1.77 
.25 

use  1 

1.98  I 
1.89 
5.00 

.04 

.75 


53 

^.53 


-| 


-1 

Truck  Driver  (Multi-Rear 
I  Axle) 

I  Truck  Driver  (Single- 
I  Rear  Axle) 


$5.45 
4.06 


I 


WELDERS:  Receive  rate  j 

prescribed  for  craft  i 

performing  operation  to  1 

\/hich  welding  is  in-  ' 
cidental. 


Unlistea  classifications  j 
needed  for  work  not  in- j 
eluded  within  the  scope  > 
of  the  classifications 
listed  r\ay  be  added  1 
after  award  only  as  j 
provided  in  the  labor 
standards  contract 
clauses  (29  CFR,  5.5 
(a)  (1)  (ii)). 
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?VPEK5EL!EA^  DEi.  ISION 

1  STATE:   VIRGINIA  CO'.'TITIES:   SEE  BELOW* 

DECISION  SO.:   VA8S-3001  DATE:   DATE  OF  PUBLICATION 

Supersedes  Decision  No.  VA93-)030  dated  September  ^n,  xqSi  in  4S  Pp  45001. 
DEbCRiPTiON  OF  WORK:   Highway  Construction 

*Accoaack, Greensville, Isle  of  Wight, James  City, Northampton, Southampton, Surry, 
Sussex, York, The  Cities  of  Enporia, Franklin, Suffolk,  ana  Williamsburg 


ASPHALT  RAKER 
CAi«PE;.TER,  STRl'CTl'RF 
CARPENTEI!  STRUTTI.'RF 

HELPER 
CONCRETE  PISISHEl- 
CONCRETE  FIMPHEP 

HELPER 
riHEMAN 

GUARD  RAIL/FENCE  ERECTOR 
IRONWORKER,  PEINFORCINC: 
LABORERS,  •.'NSKILLED 
LANDSCAPE  WORKER 
MECHANIC 
MECHANIC  HELPER 
f"ASON  STRL'c¥'JRr. 
PiLEURIVER  LEADSMAN 
PIPCLAYER 
SIGN  ERECTOK 

POWER  EOL'IPMENT  OPERATORS! 
Asphalt  Distributor 
Asphalt  Paver 
Backhoe  i 

Bulldozer 

Bulldozer  Operator      ' 
(utility!  I 

Drill  Operator 
SLUMRY  SEAL  MACHINE  OP. 
CRAME,  DERRICK,  DRAGLINE  ' 

(1  yd.  4  unaerl 
CRANE,  DERRICK,  DRAGLINE  \ 
(over  1  yd . 1  , 

LOADER  (2  yds.  t  under) 
LOADER  (over  2  yds.; 
MOTOR  CRADER  (FINE  GRADE)  ' 
MOTOR  GRADER  (ROUGH  GRADE)! 
OILER-GREASER 
POWEK  TOOL 

ROLl,CR  I  Rough  I  I 

ROLLER  (Finish) 
SCRAPER- PAN  I 

STONE  SPREADER 
SLURRY  SEAL  PAVTK  TR(.CK   I 
DRIVER  I 

STAflLIZFR  OPERATCR 
TRACTOR,  UTILITY  I 

TRUCK  DRIVERS:  i 

Heavy  Duty  (over  7  c.y. i  ! 
Beavy  Duty  O  c.y.  • 
under) 


4.50 


4.iP 


Jm    -"^ 

>«■       - 

j 

$4.84       1 

t.91 

•.«S     ' 

»,07      ■ 

a. SO 

4.8S 

8.00 

4.49 

5.25 

7.47 

6.00 

S.uO 

COO 

5.3« 

8.110 

i 

5.96      j 

5.91      1 

6.34 

C.22 

1 

4.75 

• 

8.75 

7^00 

9..i5 

i 

9.25     j 

5.91# 

5.99 

7.17 

6.90 

5.V5      1 

6.00    ; 

4.61      ! 

5.09     1 

5.79 

5.7,      ' 

3.  50 

4.2J   ; 

5.91 

MULTI  REAR  A.XLE 
SINGLE  kEAk  AXlF 


$4.75 
4.17 


I 


KELDFPS:  Receive  rate 
prescribed  for  craft 
performing  operation  to; 
which  welding  is  in- 
cidental. 


Unlisted  classifications 
needed  for  work  not 
included  within  the 
scope  of  the  classifi- 
cations listed  Bay  )ae 
added  after  award  only 
as  provided  in  the 
labor  standards  con- 
tract clauses  (29  CFR, 
5.5(a) (1) (ii) i . 


V:T    PSEDEA?  DECISION 

STATE:   VIRGINIA  COUNTIES;   SEE  BELOW* 

DECISION  NO.:  VA85-3004  DATE:  DATE  OP  PUBLICATION 

Supersedes  Decision  No.  VA83-3i2»  dated  Septenber  30,  1983  In  48  FR  45000. 
DESCRIPTION  OF  WORK:   Highway  Construction 

•Caroline,  Essex,  Gloucester,  «inq  George,  King  (  Oueen,  King  William,  Lancaster, 
Mathews,  Middlesex,  Northumberland,  Richmond,  Spotsylvania,  Stafford,  Westmore- 
land and  the  Independent  City  of  Fredericksburg. 


ASPHALT  RAKER 
CARPENTER,  STRUCTURE 
CARPENTER  HELPER, 

STRUCTURE 
CONCRETE  FINISHER 
CONCRETE  FINISHER  HELPER 
ELECTRICIAN 
PORK  SETTER 

GUARDRAIL/FENCE  ERECTOR 
IRONWORKER,  REINFORCING 
IRONWORKER,  REINFORCING 

HELPER 
IRONWORXER,  STRUCTURAL 
IROIJWORKEP.,  STRUCTURAL 

HELPER 
LABORER,  UNSKILLED 
MECHANIC 
MECHANIC  HELPER 
P I LBDR I VER-LEADSMAN 
PIPELAYER 
POWDERMAN  BLASTER 
SIGN  ERECTOR 
ASPHALT  DISTRIBUTOR 

OPERATOR 
ASPHALT  PAVER  OPERATOR 
BACKHOE  OPERATOR 
BULLDOZER  OPERATOR 
BULLD07ER  OPERATOR 

(Utility) 
CONCRETE  PAVING  MACHINE 

OPERATOn  i  6.401 

CONCRETE  SPREADER  OP.       5.441 
CRANE,  DERRICK,  DRAGLINE  ' 

(1  yd.  i   under)         i  8.69| 
CRANE,  DERRICK,  DRAGLINE  i      j 

I over  1  yd . ) 
LINE  MARKER  OPERATOR 
LOADER  OPERATOR  (2  yds. 

<■  under  I 
LOADER  OPERATOR  (Over  2 

yds. ) 
MOTOR  GRAD?R  OPERATOR 

FINE  GRADE 
MOTOR  QRADER  OPERATOR 
R0U<3h  ($RWE 


4.25 


OILER-GREASER  $6.09 

POKER  TOOL  OPERATOR  5.31 
ROLLER  OPERATOR-ROUGH  5.74 
ROLLER  OPERATOR-FINISH  5.9t 
SCRAPER  PAW  OPERATOR  I  6.22 
STONE  SPREADER  OPERATOR  |  5.20 
STABILIZER  OPERATOR  j  5.00 
TRACTOR  OPERATOR  j 

(CRAWLER)  '  6.50 

TRACTOR  OPERATOR         ; 

UTILITY  I  5.42 

TRUCK  DRIVER,  HEA\'Y      j 

DUTY : 

7  C.y.  and  under 
TRUCK  DRIVER,  HEAVY 

DUTY: 

over  7  c.y. 
TRUCK  DRIVER: 

Single  Rear  Axle 

Multi  Rear  Axle 


4.74 


4.81 


4.69 
4.85 


WELDERS:  Receive  rate 
prescribed  for  craft 
performing  operation 
Co  which  welding  Is 
incidental . 


Unlisted  classifications j 
nae<ied  for  work  not 
included  within  the 
scope  of  the  classi- 
fications listed  may    I 
be  added  after  award    j 
only  as  provided  in    | 
the  labor  standards 
contract  clauses  (29 
CFR,  5.S(a) (1) (ii)». 


Friday 

January  11,  1985 


Part  III 


Environmental 
Protection  Agency 


40  CFR  Part  266 

Hazardous  Waste  Management  System: 

Standards  for  the  Management  of 

Specific  Wastes  and  Specific  Types  of 

Facilities;  Proposed  Rule  and  Request  for 

Comment 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  266 

|SWH-FRL26aO-4| 

Hazardous  Waste  Management 
System:  Standards  for  ttte 
Management  of  Specific  Wastes  and 
Specific  Types  of  Facilities 

AGCNCv:  Environmentiil  Protection 
Ajiency. 

action:  Proposed  rule  and  leqiiest  for 
rommenL 


SUMMARY:  I'nder  this  proposal,  the 
Fn\  ironmental  Protection  Agency  (FJ'AI 
ivould  begin  to  regulate  hazardous 
waste  and  used  oil  burned  for  energj 
rt  (every  in  boilers  and  industrial 
furnaces.  The  proposal  contains  both 
substantive  controls  on  actual  burning, 
and  administrative  controls  on  persons 
who  market  and  bum  hazardous  waste 
and  used  oil  for  energy  recovery.  The 
substantive  controls  on  burning  would 
prohibit  nonindustrial  boilers  from 
biiming  hazardous  waste  and  off- 
speciHcation  used  od  (i.e..  used  oil  that 
did  not  meet  particular  specifications  for 
toxic  contaminants  and  for  flash  point). 
The  administrative  requirements  include 
notification,  use  of  a  manifest  or  invoice 
*.>  stem,  and  recordkeeping.  This 
proposal  would  also  expend  coverage  of 
existing  storage  standards  to  include 
<>lor(ige  of  processed  or  blended 
h.izardous  waste  fuels 

DATE:  EPA  will  accept  public  comments 
on  this  proposed  amendment  until 
March  12. 1985. 

Public  Hearings:  Public  hearings  will 
t.(  held  on  the  follow  ing  dates  to  obtain 
comments  oa  the  issues  summarized  in 
S<'( lion  XUl  of  the  preamble:  February 
15.  1985.  Februarj  21. 1985.  and 
february  26. 1985. 

The  hearings  will  begin  at  9:'M  a.m. 
(legistration  at  9:00  a.m.)  and  will  end  at 
4:W  p.m..  unless  concluded  earlier. 

ADDHESSES:  The  hearings  will  be  held  at 
tlu  fol!in\ing  locations: 

Ftbniary  75— U.S.  EPA.  26  Federal 
Plaza.  Conference  Room  305.  New 
York.  New  York  10278 

Fthriian-Jl.  1985—Riimudu  inn  Hobbv 
Airport  West.*  7777  Airport 


'  Motel  rooms  have  ti««n  blocked  fcH  th» 
<  I'vcr.ience  of  dtlendces  re<|iiiring  ovpmi};hi 
( ommodations.  When  making  reservations.  pleaM 
(licate  you  are  attending  the  I' S  VV.\  piiblk 

•  ■■'■ing 


Boulevard.  Houston.  Texas  77061. 

1713)  644-1261 
February- 26.  /ARt— Torrance  Marriott* 

3625  Fashion  Way.  Torrance. 

California  90503.  (213)  316-3636 

Comments  on  this  proposal  should  be 
mailed  to  the  Docket  Clerk  (Docket  Na 
3004.  Burning  of  Waste  as  Fuel).  Office 
of  Solid  Waste  (WH-562).  U.S 
Environmental  Protection  Agency.  401  M 
Street.  S.W..  Washington.  D.C  2b«aa 
Comments  received  by  EPA  may  be 
inspected  in  Room  S-212.  U.S. 
Environmental  Protection  Agency.  401  M 
Street.  S.W..  Washington.  D.C  from  WOO 
A.M.  to  4:00  P.M..  Monday  through 
Friday,  excluding  holidays.  EPA 
encourages  all  interested  persons  to 
attend  the  public  hearings.  If  you  would 
like  to  present  an  oral  statement  at  one 
of  the  hearings,  please  notify  in  writing 
Ms.  Geraldine  Wycr.  Ofiice  of  Solid 
Waste  (WH-562).  U.S.  EPA. 
Washington.  D.C.  2046a 
FOR  FURTHER  INF0RMAT10W  COMTACR 
RCRA  Hotline,  toll  free,  at  (801^  424- 
9346  or  at  (202)  382-300.  For  technical 
information,  contact  David  Sussman. 
Manager.  Waste  Combustion  Program. 
W'aste  Management  and  Economics 
Division.  Office  of  Solid  Waste.  WH- 
S65A.  U.&  Environmental  Protectioa 
Agency.  401  M  Street.  S.W.. 
Washington.  D.C.  20460.  Telephone: 
(202)  382-7917.  Single  copies  of  the 
proposed  rule  are  available  by  calling 
the  RCRA  Hodine  at  the  number  abcwe. 
SUPPLEMENTARY  INFORMATION  . 

Pi«embl«  OiiliaM 

1.  Authoritj 

11  Art  over\iev%  of  Toddy's  proposal 

Qi.  Existing  Regulations  Control  Burning  iii 

incenerators  but  exempt  burning  in 

boilers  and  furnaces 

IV  RegulaliofLS  are  needed  to  control  burning 

in  boilers  and  industrial  furnaces 

A.  Burning  liazardous  waste  and  tried  oil  is 
boilers  can  pose  substantial  hazards 

R  States  and  Congress  Are  Concerned 
About  the  Problem 

V  Congress  has  authorized  the  Agency  lo 

regulate  burning  in  boilers  and  Furnacef. 
Vt.  Discussion  of  major  regulatory  oprionn 
\.  Nonregiilfatorj  options  are  ineffective 
and  impractical 

B.  Biisis  for  regulating  boilers  b>  botier  m* 

1.  \eed  for  immediate  controls  for 
nonlndu^t^ial  boilers 

2.  Schedule  for  regulating  industrial 
boilers  and  furnaces 

C.  Consideration  of  other  approaches 

VTI.  Proposed  substantive  controls  on  bunung 

A.  An  over\'iew  of  the  proposett  controls 
on  burning 

B.  A  summary'  of  the  prohibitiocu 

C.  Materials  and  combustion  units  lo  wbtch 
the  prohibitions  apply 

1.  Definition  of  Hazardous  Wa«te  Fuel 

2.  Determining  when  a  waste  is  burned 
for  energy  rrcovery  and  applicability  of 


the  propo.sed  rules  to  burning  for 
•materials  recovery 

3.  Identification  of  used  oil  subject  lo 
regulation 

4.  Distinguishing  between  hazardous 
waste  and  used  oil 

5.  Definition  of  nonindustrial  boiler  or 
furnace 

I).  Selection  of  parameters  and  levels  for 
the  used  oil  fuel  specification 

1.  Basis  for  selection  of  parameters 

2.  Basis  for  determining  levels  for 
parameters 

E.  Biisis  fur  deferring  regulation  of  used  oil  . 
space  heaters 

F.  Prohibitions  on  cement  kilns  in  urban 
areas  burning  hazardous  waste  fuel 

C  Request  for  comments  on  issues 
pertaining  to  the  prohibitions 

1.  Request  for  comments  on  prohibiting 
the  burning  of  waste  fuels  in  small 
industrial  boilers 

2.  Request  for  comments  on  exempting 
ignitable  waste  from  the  prohibition  on 
burning  in  nonindustrial  boilers 

VIII.  Proposed  administrative  controls 

A.  An  overview  of  the  proposed 
administrative  controls 

B.  Discussion  of  the  proposed  notiricotion 
requirements 

1.  Purpose  of  the  notification  requirement 

2.  Who  must  notify 

3.  Use  of  the  amended  hazardous  waste 
notification  form 

4.  Notification  procedures 

5.  Legal  significance  of  notification 

C.  Proposed  Transportation  Controls 

D.  Proposed  notice  and  certification 
requirement 

F.  Proposed  recordkeeping  requirement 

IX.  Storage  requirements  for  hazardous  waste 

hiel 

X.  Examples  of  how  these  regulations 
would  operate 

XI.  State  Authority 

A.  Applicability  of  rules  in  authorized 
states 

B.  Effect  on  state  authorizations 
XII.  Discussion  of  regulatory  impacts 

A.  Results  of  the  Agency's  impact 
analysis 

B.  F.stimated  costs  of  proposed  rules  on 
the  regulated  community 

t.  Estimated  unit  costs  of  requirements 

2.  Estimated  cost  of  requirements  to 
typical  facilities 

3.  Estimated  nationwide  costs 

C.  Impacts  on  the  used  oil  recycling 
industry 

1.  Description  of  persons  regulated 

2.  Impact  of  regulation  to  individual 
facilities  or  persons 

3.  Impact  of  regulation  nationwide 
.\lll.  Solicitation  of  public  comment  and 

announcement  of  public  hearings 
XIV  l.ifit  of  subjects 

I.  Autborit} 

These  regulations  are  proposed  under 
the  authority  of  Sections  1006.  2002(a). 
3001.  3002.  3003.  3004.  3005.  3007.  3010. 
and  3014  of  the  Solid  Waste  Disposal 
Act  as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
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the  Quiet  Communities  Act  of  1978,  the 
Solid  Waste  Disposal  Act  Amendments 
of  1980.  the  Used  Oil  Recycling  Act  of 
1980,  and  the  Hazardous  and  Solid 
Waste  Amendments  of  1984.  42  U.S.C 
6905.  6912(a).  6921.  6922.  6923.  6924.  6825. 
6927.  6930.  and  6932. 

II.  Overview  of  Today's  Proposal 

EPA  is  proposing  today  to  extend  the 
hazardous  waste  management 
regulations  to  apply  to  marketing  and 
burning  for  energy  recovery  of 
hazardous  wastes  and  used  oils.  The 
proposal  would  prohibit  burning  of 
hazardous  wastes  in  nonindustrial 
boilers.  Used  oil  could  be  burned  in 
these  boilers  only  if  it  conformed  to 
speciHcations  for  certain  toxic 
constituents  and  for  flash  point.  For  the 
time  being,  burning  hazardous  waste  in 
industrial  boilers  and  furnaces  for 
legitimate  energy  recovery  would 
continue  to  be  exempt  from  regulation 
pending  further  study  by  the  Agency  of 
what  type  of  regulation  is  needed  to 
protect  human  health  and  the 
environment. 

To  enforce  the  prohibitions  on  burning 
these  materials.  EPA  also  is  proposing 
administrative  requirements  that  create 
a  tracking  system  from  initial  waste  fuel 
marketers,  through  distributors,  to 
burners.  These  requirements  include 
notification,  receipt  of  identification 
number,  compliance  with  manifest  or 
(for  used  oil)  invoice  system,  and 
recordkeeping. 

Finally,  this  proposal  would  also 
expand  coverage  of  existing  storage 
standards  to  include  storage  of 
processed  or  blended  hazardous  waste 
fuel. 

III.  Existing  Regulations  Control  Burning 
in  Incinerators  but  Exempt  Burning  in 
Boilers  and  Industrial  Furnaces 

The  Resource  Conser\'ation  and 
Recovery  Act  ("RCRA"  or  'the  Act") 
provides  for  the  development  and 
implementation  of  a  comprehensive 
program  to  protect  human  health  and 
the  environment  from  the  improper 
management  of  hazardous  waste.  The 
Act  also  requires  EPA  to  develop 
standards  to  protect  the  public  from 
hazards  associated  with  recycled  oil. 
The  Environmental  Protection  Agency 
has.  under  RCRA.  promulgated 
regulations  for  determining  which 
wastes  are  hazardous  (Section  3001); 
standards  for  generators  (Section  3002) 
and  transporters  (Section  3003)  of 
hazardous  waste;  requirements  for  the 
treatment,  storage,  and  disposal  of 
hazardous  waste  (Section  3004): 
procedures  for  obtaining  a  hazardous 
waste  permit  (Section  3005):  procedures 
for  the  authorization  of  state  programs 


(Section  3006);  and  requirements  for 
notifying  EPA  of  hazardous  waste 
activity  (Section  3010). 

One  area  in  which  EPA  has  not  yet 
completed  regulatory  action  involves  the 
burning  of  hazardous  waste  for  energy 
recovery.  Current  regulations  provide 
control  for  treatment  of  hazardous 
waste  by  incineration  (40  CFR  Parts  264 
and  265.  Subpart  O),  but  there  are  as  yet 
no  Federal  requirements  for  burning  of 
hazardous  waste  for  energy  recovery  in 
other  types  of  combustion  devices  (e.g.. 
boilers  and  industrial  furnaces).  Burning 
of  used  oil  for  energy  recovery  is 
likewise  unregulated  by  Federal  rules  at 
the  present  time.  (It  should  be  noted, 
however,  that  EPA's  regulations  do 
regulate  storage  and  transportation  of 
hazardous  waste  destined  for  use  as  a 
fuel  if  the  waste  is  listed  in  40  CFR 
261.31  or  261.32  or  is  a  sludge  (see  40 
CFR  281.6(b)'  The  distinction  exists 
because  the  Agency  needed  time  to 
determine  whether  regulations  for 
burning  for  energj'  recovery  should 
differ  frt)m  those  for  incineration,  in  light 
of  the  different  scope  of  the  practices 
and  the  different  combustion  units  and 
wastes  involved. 

As  a  result  burning  hazardous  waste 
and  used  oil  as  fuel  remains  a  source  of 
potentially  hazardous  emissions  that 
may  adversely  affect  human  health  and 
the  environment.  The  Agency  recognizes 
the  need  to  regulate  this  burning  of 
hazardous  waste  and  used  oil.  See  48  VR 
at  14481-482.  Moreover,  the  recent 
Hazardous  and  Solid  Waste 
Amendments  of  1984  require  the  Agency 
to  develop  these  standards  within  two 
years  of  enactment.  (See  RCRA 
amended  Section  3004{q)).  Today's 
proposal  would  begin  this  process. 


'  EPA  has  proposed  to  revise  40  CFR  261.6.  (See 
48  FR  14472  (April  4. 1983).)  Under  that  proposal, 
storage  and  transportution  of  certain  spent 
materials  prior  to  use  to  produce  a  fuel  would  aim. 
be  subject  to  regulation.  In  addition,  the  Agency 
proposed  to  retain  (in  (  261.6{b)(l)(v))  the 
exemption  from  the  hazardous  waste  incineralot 
standards  for  listed  wastes,  sludges  and  certain 
spent  materials — and  for  any  fuels  produced  from 
tlicse  wastes — that  are  burned  for  energy  recovery 
Burning  for  energy  rei^verj'  in  devices  that  are  not 
permitted  hazardous  waste  incinerators,  however, 
could  be  regulated  immediately  on  a  case-byKase 
basis.  See  generallv,  proposed  $8  260.10. 
261.2(al(2)(ii|.  2ei.6(bl(v).  261.6ib||vil.  281 .61}; j(2l;  48 
FR  14.S07-S11.  Note:  This  footnote  and  all  other 
rtterence*  in  this  preamble  to  the  Agency's  intent  Ic 
amend  I  281.6  assumes  the  amendments  have  not 
yet  been  promulgated.  However,  given  that  those 
amendments  and  today's  notice  of  proposed 
rulemaking  are  moving  through  the  Agency  » 
<.learance  procedures  at  the  same  time,  the 
amendments  to  f  281.6  may  be  promulgated  before 
today's  rulcmal^jng  is  proposed. 


IV.  RegulatioBB  Ate  Needed  To  Control 
Burning  in  Boilers  and  Industrial 
Furnaces 

EPA  today  is  proposing  regulations  to 
control  the  burning  of  hazardous  waste 
and  used  oil  for  energy  recovery 
because  of  the  potential  for  substantial 
harm  to  human  health  and  the 
environment  from  burning  and  handling 
these  materials.  Damage  incidents 
involving  these  practices  confirm  this 
potential  for  harm.  This  potential 
likewise  is  corroborated  by  comments  of 
diverse  groups  including  some  state 
officials,  the  Congress,  and  various 
industry  and  environmental  groups,  all 
of  whom  have  strongly  urged  Agency 
action  to  halt  a  growing  environmental 
problem. 

A.  Burning  Hazardous  Waste  and  Used 
Oil  in  Boilers  Can  Pose  Substantial 
Hazards 

Hazardous  wastes  and  used  oils  pose 
the  potential  to  cause  substantial  harm 
from  the  time  they  leave  a  generator  or 
fuel  processor  or  blender  until  and 
including  the  time  they  are  burned  Used 
oils  frequently  arrive  at  fuel  processing 
or  blending  facilities  heavily 
contaminated  with  organic  and 
inorganic  toxic  materials.  These 
contaminants  may  be  present  as  a  result 
of  use  of  the  oil.  or  may  have  been 
added  as  a  result  of  deliberate 
adulteration  with  hazardous  wastes. 
Some  fuel  blenders  also  receive 
hazardous  wastes  that  they  then  mix 
with  used  oil  and  sell  as  a  fuel. 

These  contaminants  rarely  are 
removed  when  the  used  oils  or 
hazardous  wastes  are  processed  to 
make  fuels.  ^  The  methods  of  processing 
hazardous  waste  or  used  oil  most 
commonly  employed  to  make  a  fuel 
include  filtering,  settling,  and  sometimes 
dehydration.  Processing  is  performed 
only  to  meet  customer  specifications, 
which  are  almost  always  related  to  the 
ASTM  specifications  for  various  grades 
of  fuel  oil  (e.g.,  numbers  2. 4.  5  and  6). 
Such  specifications  provide  limits  on 
parameters  including  bottom  sediment 
and  water,  heat  value,  flash  point,  and 
viscosity.  These  parameters  are  related 
mainly  to  how  well  a  fuel  bums  or  how 
easily  it  can  be  pumped  from  storage 
tanks  and  fired  into  the  combustion 
device.  The  ASTM  specifications  do  not 
limit  toxic  metals,  chlorine,  or  any 
organic  contaminants.  This  is  significant 
because  EPA  has  established  that  used 
oil  commonly  contains  high  levels  of 
toxic  metals  and  chlorinated  organics. 


'•  National  Enforcement  Investigations  Center. 
VS.  EPA.  Summary  of  Waste  Oil  Recyxltng  Facility 
lni'esti)if't'on!!,  October  1983. 
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Table  1  shows  the  composition  of 
typical  used  oil  and  represents  analyses 
of  crankciise  oils  from  cars  and  trucks, 
and  industrial  oils  sampled  prior  to 
processing  or  blending.  Hazardous 
wastes  used  as  fuel  may  contain  these 
same  contaminants,  plus  many  others  as 
well. 

Currently,  processors  and  blenders  of 
used  oil  or  hazardous  waste  have  no 
incentive  to  remove  these  potentially 
harmful  contaminants.  Product  price  is 
typically  related  only  to  whether  a  fuel 
meets  a  minimum  BTU  specification  and 
how  easily  it  can  be  pumped. 
Technologies  such  as  distillation  or 
chemical  treatment  that  remove  metals 
and  other  contaminants  do  exist,  but 
processors  who  use  these  technologies 
often  find  themselves  at  a  competitive 
disadvantage  to  those  who  only  filter, 
settle,  and  blend.  This  has  led  the 
Agency  to  conclude  that  the 
marketplace  cannot  adequately  control 
the  composition  of  waste  fuels  and, 
therefore,  that  regulatory  controls  are 
necessary. 

Table  1.— Concentration  of  Used  Oil 
Contaminants 
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Source:  Frankim  Associates.  Ltd .  Composilton  and  Man- 
agemeitt  ol  Used  CM  Generated  m  the  United  States.  Sep- 
tember 1964.  p  1-12 

Estimates  of  the  quantities  of  waste 
fuels  burned  vary  greatly.  EPA's  best 


estimate  is  that  about  1-2  million  tons  of 
hazardous  wastes  and  about  2.4  million 
tons  of  used  oils  are  burned  annually  as 
fuel.^  *  It  is  known  that  such  burning 
occurs  in  every  conceivable 
circumstance — in  utility,  industrial 
commercial,  institutional,  and 
residential  sectors,  and  throughout  the 
country. 

The  major  risk  attributable  to  burning 
waste  fuels  is  from  exposure  to 
emissions  of  toxic  chemicals  and  toxic 
metals  that  are  constituents  of  the  fuel. 
These  risks  are  described  in  more  detail 
in  Section  VII-D  of  this  preamble,  where 
we  discuss  how  certain  contaminants 
were  selected  for  the  used  oil  fuel 
specification.  This  is  by  no  means  the 
only  risk  posed,  however.  Lack  of  proper 
labelling  leaves  burners  unprotected, 
because  they  are  without  notice  that 
they  are  storing  and  burning  a 
potentially  dangerous  fuel.  Waste  fuels 
also  can  cause  harm  if  transported 
without  tracking,  since  they  could  be 
misdirected,  or  even  dumped  illicitly. 

Harm  resulting  from  improper  storage 
or  spills  of  waste  fuels  also  is  possible. 
If  the  waste  fuel  has  a  low  flash  point, 
there  is  risk  of  fire  and  explosion. 
Emissions  of  volatilized  organic 
constituents  could  also  pose  a  health 
hazard  to  exposed  persons. 

The  residue  from  burning  waste  fuels 
could  be  heavily  contaminated  with 
hazardous  wastes,  toxic  metals,  or  toxic 
combustion  by-products  that  were 
neither  destroyed  during  combustion  nor 
emitted  from  the  boiler.*  It  is  unlikely 
that  this  residue  would  be  handled  as  a 
hazardous  waste,  and  its  disposal  in  a 
sanitary  landfill,  rather  than  in  a 
hazardous  waste  landfill,  has  potential 
for  harm  to  those  handling  the  residue 
as  well  as  to  the  public  and  the 
environment. 

Actual  damage  incidents  involving 
waste  fuels  have  been  reported.*  The 
best  known  of  these  incidents  involves 
the  Quanta  facility,  a  used  oil  fuel 
blending  facility  located  in  New  Jersey. 
This  facility  accepted  contaminated 
used  oil,  including  PCB-contaminated 
transformer  oil.  as  well  as  hazardous 
wastes  such  as  spent  chlorinated 
solvents.  Treatment  of  the  oil  was 
typical  of  that  used  in  the  industry  and 
consisted  only  of  settling  out  bulk  solids 


'Based  on  dat^  in  :  WF.STAT.  Inc  .  Survey  of 
Burners  of  Used  or  iVaste  Oil  and  Waste-Derived 
Fuel  Material.  October  1984  (Draft  report). 

'  Franklin  Associated.  Ltd..  Composition  and 
Manoj/emenl  of  Used  Oil  Generated  in  the  United 
Slates.  September  1984.  p.  1-9. 

*CCA  Corp..  Environmental  Charoclerization  of 
Disposal  of  Waste  Oils  in  Small  Combustors.  May 
lt)84.  pp.  U  and  15. 

'Hazardous  Waste  Treatment  Council.  Damage 
Cases.  1963  (Unpublished  data). 


and  water  contaminants  were  not 
removed  or  neutralized.  The  blended 
mixture  was  marketed  as  a  fuel, 
sometimes  to  retail  fuel  distributors,  and 
in  some  cases  directly  to  ultimate  users, 
including  both  residential  and  industrial 
users.  Investigators  of  ABC  News  in  fact 
nimed  trucks  taking  contaminated 
commercial  fuel  oil  from  Quanta  to 
apartment  buildings  in  New  York  City. 
Residents  of  those  buildings  began 
complaining  of  respiratory  problems, 
headaches,  nausea,  and  digestive 
problems  shortly  after  these  fuels  began 
to  be  burned.  Boiler  residues  at  these 
buildings,  when  sampled,  showed 
presence  of  PCBs  and  chlorinated 
solvents.' 

B.  Slates  and  Congress  are  Concerned 
About  the  Problem 

EPA's  concern  about  the  potential  for 
harm  from  burning  waste  fuels  has  been 
echoed  by  states,  the  Congress,  and 
some  industry  and  environmental 
groups.  Many  of  these  entities  have 
direct  experience  in  trying  to  control 
waste  fuels.  They  are  unanimous  in 
urging  a  strong  and  immediate  Federal 
regulatory  presence  to  control  a  serious 
problem. 

Officials  of  the  States  of  New  York, 
New  lersey,  Michigan,  California, 
Alaska,  and  Wisconsin  have  voiced 
special  concern  to  EPA  about  this 
problem  because  of  related  illegal 
activities  and  damage  incidents  within 
their  jurisdictions.  At  this  time.  New 
York,  New  Jersey,  and  Rhode  Island 
have  undertaken  regulation  of  the 
composition  of  waste  fuels. 

Legislation  to  compel  EPA  action  on 
this  problem  was  introduced  in  both 
Houses  of  Congress  in  the  1982  session.- 
The  recent  Hazardous  and  Solid  Waste 
Amendments  of  1984  adopted  this 
legislation  and  require  EPA  to  develop 
standards  controlling  production, 
distribution,  and  burning  of  hazardous 
waste  fuels  within  two  years  of 
enactment.  See  RCRA  amended  Section 
3004(q). 

V.  Congress  Has  Authorized  the  Agency 
to  Regulate  Burning  in  Boilers  and 
Furnaces 

In  this  proposal,  the  Agency  would 
regulate  the  burning  of  used  oil  and 
hazardous  wastes  used  as  fuels. 
Authority  to  establish  a  fuel 
specification  for  hazardous  constituents 
and  fuel  properties  is  contained  in  both 
the  User  Oil  Recycling  Act  of  1980  and 
in  the  other  provisions  of  RCRA  itself. 


'Transcript  of  ABC  20/20  Broadcast  on  Dec.  17. 
1981:  EPA  Staff  Interview  with  Kenneth  Mansfield. 
Manager.  Quanta  facility.  February  25. 1963. 
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Section  3014  of  RCRA.  added  by  the 
Used  Oil  Recycling  Act.  requires  the 
Agency  to  promulgate  "performance 
standards  and  other  requirements" 
necessary  to  protect  against  hazards 
associated  with  "recycled  oil". 
"Recycled  oil"  (Section  1004  (37))  means 
contaminated  oil  which  is  reused  for  any 
purpose,  including  burning.  Thus,  the 
Agency  has  express  authority  to  control 
burning  of  used  oil  by  means  of 
performance  standards.  (See  also  S. 
Rep.  No.  96-879.  96th  Cong.  2nd  Sess.  1. 
Stressing  that  the  purpose  of  the  U.<«d 
Oil  Recycling  Act  is  to  discourage 
improper  burning  of  used  oils;  see  also 
H.  Rep.  No.  98-198.  98th  Cong.  1st  Sess. 
68.  stating  that  EPA  has  authority  to 
specify  toxicant  concentration  levels  for 
used  oil  being  recycled.)  The  Agency 
also  notes  that  this  authority  does  not 
depend  on  whether  used  oil  or  used  oil 
fuels  are  identified  or  listed  as 
hazardous  wastes.  The  authority 
granted  in  Section  3014  is  over  used  oil 
being  recycled. 

Authority  to  regulate  burning  of 
hazardous  waste  fuels  is  provided 
explicitly  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984.  See  RCRA 
omended  Section  30O4(q). 

VI.  Discussion  of  Major  Regutatoiy 
Options 

The  Agency  considered  several 
nonregulatory  approaches  to  address 
the  hazards  that  can  be  posed  by 
burning  waste  fuels  in  boilers  and 
industrial  furnaces  and  determined  that 
they  would  be  ineffective  and 
impractical.  Therefore,  we  are  proposing 
regulatory  controls  that  include 
substantive  controls  on  burning, 
administrative  controls  for  all  marketers 
and  burners,  and  storage  controls  for 
hazardous  waste  fuels.  The  controls  on 
burning  would,  for  the  time  being,  focus 
on  nonindustrial  boilers — boilers  that 
are  used  in  residental.  commercial,  and 
institutional  settings.  The  problems  with 
nonregulatory  approaches  and  the  basis 
for  proposing  to  control  burning  at  this 
time  only  in  nonindustrial  boilers  are 
discussed  below. 

A.  Nonregulatory  Alternatives  are 
Ineffective  and  Impractical 

The  Agency  has  evaluated 
nonregulatory  alternatives  for  managing 
recycled  used  oil  (Sobotka  &  Company. 
Inc.,  An  Assessment  of  Nonregulatory 
Approaches  for  Encouraging  the 
Recycling  and  Proper  Use  of  Waste 
Lube  Oil.  December  19«1).  We 
considered  whether  economic  incentives 
would  be  preferable  to  regulatory 
controls  in  channeling  used  oil  to 
desirable  users  such  as  refiners  or 
"acceptable"  burners.  Given  the  large 


number  of  generators,  collectors, 
processors,  blenders,  distributors,  and 
burners,  incentives  could  be  preferable 
to  regulatory  controls.  Regulatory 
controls  aimed  at  all  handlers  could  be 
very  expensive  to  implement  and  could 
leave  generators  and  collectors  with 
little  incentive  to  recycle  (or  properly 
dispose  of)  their  used  oil. 

The  Sobotaka  Study  concluded  that 
the  most  promising  incentive  approach 
of  several  studied  would  be  a  tax-rebate 
system.  Producers  of  virgin  lube  oils 
would  pay  a  tax  for  every  gallon  of  lube 
oil  they  produce,  and  preferred  used  oil 
users  (e.g.,  rerefiners.  "acceptable" 
burners)  would  receive  a  rebate  on  their 
taxes  for  every  gallon  of  used  oil  they 
use.  The  total  revenues  received  by  the 
U.S.  Treasury  from  the  tax  ideally  would  , 
match  tax  rebates. 

The  agency  believes  that  this 
approach  would  be  ineffective  in 
protecting  human  health  and  the 
environment  and  impractical  to 
implement.  The  system  would  be 
ineffective  in  that  it  would  create  an 
incentive  for  any  used  oil,  no  matter 
how  contaminated,  to  be  channeled  to 
preferred  users  without  any  pretense  of 
assurance  or  any  mechanism  to 
determine  that  the  incentive  is  adequate 
in  fact  to  ensure  that  no  used  oil  goes  to 
unacceptable  users.  Used  oil  marketers 
may  find  it  profitable  to  discount  their 
used  oil  fuel  by  an  amount  equivalent  to 
the  rebate  and  continue  to  sell  it  to 
unacceptable  users.  Moreover,  we  do 
not  believe  that  there  are  "acceptable" 
burners  of  used  oil,  without  regard  for 
the  level  of  contamination  of  the  oil. 
Used  oil  may  be  intentionally 
adulterated  with  hazardous  waste  or 
may  contain  high  concentration  of 
metals  that  were  added  to  the  oil  during 
use.  Such  used  oil  may  not  be 
acceptable  for  burning  in  boilers  without 
adequate  controls.  However,  any  burner 
who  bums  used  oil  fuel  that  meets  the 
specification  contained  in  the  proposed 
rule  would  be  considered  "acceptable". 

The  tax/rebate  system  would  be 
impractical  for  a  number  of  reasons:  (1) 
Many  acceptable  burners  (of 
specification  used  oil)  do  not  pay  taxes; 
(2)  Congress  must  set  and  periodically 
adjust  the  tax  on  virgin  lube  oil;  (3)  IRS 
must  implement  and  enforce  the  rebate 
system:  and  (4)  the  administative  costs 
to  the  federal  government  for  a  tax/ 
rebate  system  to  "control"  burning  in 
boilers  and  industrial  furnaces  may  be 
far  greater  than  the  costs  of  a  regulatorj- 
system. 

B.  Basis  for  Regulating  Boilers  by  Boiler 
Use 

The  proposed  regulation  singles  out 
nonindustrial  boilers  because  EPA 


believes  that  burning  hazardous  waste 
and  highly  contaminated  used  oils  in 
these  boilers  can  frequently  pose  a 
severe  and  immediate  hazard.  Although 
burning  of  these  materials  in  industrial 
boilers  and  furnaces  (and  utility  boilers) 
can  also  pose  substantial  hazards,  EPA 
believes  that  there  are  situations  where 
many  hazardous  wastes  and  used  oils 
can  be  burned  without  significant  risk. 
We  are  not  ready  to  propose  controls  for 
industrial  boilers  and  furnaces, 
however,  because  we  have  not 
completed  ongoing  investigations  to 
determine  under  that  conditions  such 
burning  may  be  appropriate. 

1.  Need  for  Immediate  Controls  for 
Nonindustrial  Boilers.  The  burning  of 
hazardous  wastes  and  contaminated 
used  oils  in  nonindustrial  boilers  can 
pose  substantial  and  unnecessary  risks 
to  human  health  and  the  environment 
for  a  numbe.'  of  reasons.  First, 
nonindustrial  establishments  typically 
have  ven,'  small  boilers  that  are  used  for 
space  heating  or  cooling.  The  small  size 
of  these  boilers  may  increase  the 
probability  of  incomplete  combustion  of 
toxic  materials.  Approximately  98%  of 
commercial  and  institution  boilers  and 
virtually  all  residential  boilers  have  a 
heat  input  capacity  of  less  than  10 
million  BTU/hr— about  the  size  of  a 
boiler  ser\icing  a  large  hospital  or  large 
apartment  or  office  building  with  a  total 
floor  area  of  approximately  190,000  ft.'  * 
EPA  believes  that  these  very  small 
boilers  may  not  achieve  the  combustion 
and  destruction  efficiencies  that  large 
boiler  can  provide.  Combustion  controls 
on  small  boilers  are  much  less 
sophisticated  than  those  for  large 
boilers.  Larger  boilers  can  be  operated 
at  peak  combustion  efficiency  by 
maintaining  optimum  fuel  and  air  flow 
rates  under  a  wide  range  of  boiler  loads, 
and  are  usually  equipped  with  devices 
to  measure  and  control  fuel  firing  rate, 
combustion  temperature,  and  oxygen 
content  in  the  Hue  gas.  (Larger  boilers 
also  typically  have  trained  operators  in 
attendance.)  The  limited  combustion 
controls  on  very  small  boilers  make  it 
very  difficult  to  maintain  maximum 
cornbustion  efficiency  as  variations  in 
fuel  viscosity,  heat  value,  and  other 
properties  typical  of  waste  fuels  affect 
fuel  feed  rate,  flame  temperature,  and 
combustion  air  requirements. 

In  addition,  very  small  boilers  have  a 
shorter  residence  time — the  time  that 
combustion  gases  are  exposed  to  high 
temperatures  in  the  combustion  zone  of 
the  boiler.  Thus,  toxic  organic 


•■Based  on  data  in  PEDCo  Environmental.  Inc..  A 
Risk  Ai^sessmenl  of  Waste  Oil  Burning  in  BoHen 
ond  Space  Heaters.  August  1964.  p  3-3 
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compounds  are  exposed  to  the  highest 
temperatures  in  the  firebox  for  a  shorter 
period  of  time. 

The  risks  posed  by  nonindustrial 
boilers  from  emissions  of  incompletely 
combusted  toxic  organic  constituents  in 
waste  fuels  and  from  emissions  of  toxic 
metal  constituents  in  waste  fuels  is 
compounded  because  of  the  typical 
location  of  nonindustrial  boilers.  The 
number  of  nonindustrial  boilers  located 
in  a  given  area  can  be  expected  to 
increase  as  population  density  and 
commercial  activity  increases.  This  can 
result  in  a  series  of  compounding  factors 
that  can  pose  a  severe  hazard  to  public 
health.  Stack  emission  plumes  from 
multiple  sources  can  overlap,  increasing 
the  ambient  concentrations  of  toxic . 
compounds.  In  addition,  exposed 
individuals  are  frequently  located  above 
ground  in  apartment  and  o^ice  buildings 
(e.g.,  exposure  through  open  windows  or 
from  building  air  in-take  systems 
located  on  the  roof)  which  can  expose 
them  to  higher  concentrations  than  if 
they  were  at  ground  level.  In  urban 
areas,  some  exposed  individuals  will 
also  be  located  extremely  close  to  the 
source,  perhaps  as  close  as  25  meters  to 
smaller  sources  such  as  a  boiler  in  a 
small  apartment  building,  church,  or 
school  (i.e.,  less  than  10  million  BTU/hr 
sources).  Finally,  even  in  situations 
where  a  small  boiler  may  have  a  tall 
stack  simply  because  the  stack  projects 
from  the  roof  of  a  multi-story  apartment 
or  office  building,  any  dispersion  that 
would  have  been  provided  by  a  tall 
stack  may  be  negated  by  the  "down- 
wash"  typically  associated  with 
emissions  from  stacks  that  have  tall 
structures  nearby,  as  would  be  expected 
in  most  urban  areas.  Turbulence  created 
by  nearby  structure  that  are  as  tall  or 
taller  than  the  stack  can  cause  stack 
emissions  to  drop  to  near  ground  level 
immediately  downwind  from  the  stack. 

The  fact  that  most  nonindustrial 
boilers  are  located  in  densely  populated 
urban  areas  also  increases  the  risk  from 
spills,  fires,  and  explosions  during 
transportation  storage  and  handling. 
These  boilers  are  not  subject  to  the 
same  degree  of  zoning  control  as 
industrial  boilers,  increasing  the 
possibility  of  large  numbers  of  facilities 
storing  and  handling  waste  fuels 
containing  toxic  and  highly  ignitable 
materials  in  densely  populated  areas. 
This  risk  is  compounded  by  the  fact  that 
nonindustrial  boiler  owners  or  operators 
rarely  know  that  they  are  obtaining 
waste  fuels  and  do  not  realize  that  a 
potential  hazard  exists. 

Finally,  nonindustrial  boilers,  because 
of  their  small  size,  are  typically  not 
controlled  by  federal,  state  and  local 


point  source  air  pollution  standards. 
Even  when  the  larger  units  are  subject 
to  a  state  or  local  standard,  those 
standards  do  not  specifically  address 
the  organic  compounds  and  metals 
found  in  hazards  waste  and  used  oil. 
Although  ambient  air  pollution 
standards  potentially  cover  all  sources, 
regardless  of  size,  the  implementation 
by  state  and  local  governments  of 
source  controls  to  meet  these  ambient 
standards  usually  focuses  on  larger 
sources  for  reasons  of  regulatory 
efficiency.  Furthermore,  existing 
ambient  standards  do  not  address  most 
of  the  organic  compounds  and  metals 
found  in  hazardous  waste  and  used  oil. 
2.  Schedule  for  Regulating  Industrial 
Boilers  and  Furnaces.  The  Agency 
began  an  investigation  of  burning 
wastes  in  industrial  boilers  and 
industrial  furnaces  in  fall  1982.  The 
investigation  includes  emissions  testing 
of  various  waste/boiler  scenarios  to 
determine  under  what  conditions  such 
burning  does  not  pose  significant  risk  to 
human  health  and  the  environment.  That 
investigation  and  the  subsequent 
analyses  of  control  alternatives  are  not 
yet  complete.  The  Agency  intends  to 
complete  those  analyses  and  propose 
technical  controls  (called  "Phase  11" 
controls  in  this  preamble)  for  these  units 
in  1985.  In  the  interim,  the  Agency  is 
today  proposing  administrative  and 
storage  controls  for  industrial  boilers 
and  furnaces.  Today's  proposed  rules 
for  nonindustrial  boilers  would  in  no 
way  adversely  affect  the  consideration 
of  options  under  study  to  control 
burning  in  industrial  burners. 

B.  Consideration  of  Other  Approaches 

The  Agency  considered  other 
approaches  to  identify  those  high  risk 
boilers  that  should  be  subject  to 
immediate  controls.  Boiler  size  is  one 
factor  that  is  likely  to  affect  the  risk 
posed  from  emissions  for  reasons 
discussed  above.  The  Agency  is 
specifically  asking  for  comments  on 
extending  the  proposed  prohibitions  to 
include  very  small  industrial  boilers  (see 
discussion  in  Section  VlI-G-1  of  this 
preamble).  However,  we  do  not  believe 
that  boiler  size  is  the  single  determinant 
of  risk  posed  and,  thus,  do  not  believe 
that  large  nonindustrial  boilers  should 
be  exempt  from  the  prohibitions  in  the 
absence  of  any  assurance  that  particular 
boilers  achieve  suitable  destruction  of 
toxic  organics  (e.g.,  99.99%  destruction] 
and  that  metal  emissions  are  controlled 
(e.g.,  by  a  particulate  emissions 
standard).  Even  though  large  boilers  can 
generally  achieve  better  destruction 
efficiences  (for  reasons  discussed 
above),  not  all  large  boilers  will  be 
operated  and  maintained  to  achieve  the 


99.99'j  destruction  and  removal 
efficiency  of  toxic  organic  compounds 
required  for  hazardous  waste 
incinerators.  Given  that  nonindustrial 
boilers  (both  large  and  small)  are 
typically  located  in  densely  populated 
areas,  emissions  of  toxic  organic 
compounds  and  metals  can  pose  a 
significant  and  immediate  hazard. 

In  addition  to  size  of  boiler,  factors 
that  can  affect  destruction  efficiency 
include  waste  firing  method,  ratio  of 
waste  fuel  to  fossil  fuel  fired,  heat  value 
of  waste  fuel,  boiler  load,  and  too  little 
or  to  much  combustion  air.  The  Agency 
is  considering  these  factors  in 
developing  the  Phase  II  controls  for 
burning  hazardous  waste  in  boilers  and 
industrial  furnaces  scheduled  to  be 
proposed  in  late  1985.  That  proposed 
rule  is  likely  to  include  a  range  of 
controls  on  boilers  depending  on  the 
factors  listed  above  and  irrespective  of 
whether  the  boiler  is  a  nonindustrial 
boiler  or  industrial  boiler  or  whether  the 
waste  is  burned  for  purposes  of  energy 
recovery  or  destruction.  The  proposed 
controls  may  range  from  controls 
virtually  identical  to  those  required  for 
hazardous  waste  incinerators  to  controls 
that  allow  waiver  of  a  trial  bum  for 
particular  hazardous  wastes  when 
certain  boiler  design  and  operating 
conditions  are  met.  In  the  interim,  an 
owner  or  operator  of  a  nonindustrial 
boiler  who  wants  to  bum  hazardous 
waste  may  elect  to  consider  his  boiler 
an  incinerator  for  regulatory  purposes 
and  comply  with  the  hazardous  waste 
incinerator  standards  of  40  CFR  Parts 
264  265. 

VII.  Proposed  Substantive  Controls  on 
Burning 

A.  An  Overview  of  the  Proposed 
Controls  on  Burning 

This  proposed  regulation  would 
prohibit  the  burning  of  hazardous  waste 
and  used  oil  that  does  not  meet  certain 
specifications  (hereafter  referred  to  as 
"offspecification  used  oil")  in 
nonindustrial  boilers  unless  the  boiler  is 
permitted  as  a  hazardous  waste 
incinerator.  The  specification  being 
proposed  for  used  oil  fuel  sets  allowable 
levels  for  lead,  arsenic,  chromium, 
cadmium,  and  flash  point.' Used  oil  fuel 
that  meets  the  specification  and  is  not 
mixed  with  hazardous  waste  can  be 
marketed  and  burned  without  restriction 
in  any  boiler.  Used  oil  fuel  that  is  mixed 
with  hazardous  waste  would  generally 
be  subject  to  regulation  as  hazardous 


'The  specification  also  references  the  de  minimis 
PCB  concentration  for  waste  PCBs  establislied  in  40 
CFR  Part  761  under  authority  of  the  Toxic 
Substances  Control  Act  (TSCA). 
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waste. '"To  provide  an  objective  test  for 
determining  whether  mixing  has 
occurred,  a  rebuttable  presumption  of 
mixing  with  chlorinated  hazardous 
waste  is  proposed  where  used  oil 
containing  more  than  4,000  ppm  total 
chlorine  is  found.  We  are  also  proposing 
administrative  controls  to  provide  a 
tracking  system  to  enforce  the 
prohibitions  and  hazardous  waste  fuel 
storage  controls.  Those  proposed 
controls  are  discussed  in  Sections  VIII 
and  IX.  respectively,  of  this  preamble. 

The  rules  proposed  today  do  not 
provide  technical  controls  on  burning 
waste  fuels  for  energy  recovery  in 
industrial  boilers  and  industrial 
furnaces.  As  stated  above,  the  Agency 
intends  to  propose  such  controls  for 
these  units  in  late  1985. 

Finally,  we  are  specifically  requesting 
comments  on  several  issues  including 
the  following:  (1)  A  lead  specification 
for  used  oil  fuel;  (2)  extending  the 
universe  of  boilers  prohibited  hY)m 
burning  hazardous  waste  and  off- 
specification  used  oil  fuels  to  include 
industrial  boilers  with  a  heat  input 
capacity  of  less  than  5-10  million  BTU/ 
hr,  and  (3)  conditionally  exempting 
ignitable-only  hazardous  waste  fuels 
with  a  flash  point  of  100°F  or  more  from 
the  prohibition  on  burning  in 
nonindustrial  boilers.    I 

B.  A  Summary  of  the  Prohibitions 

This  rule  proposes  to  prohibit  a 
person  from  burning  hazardous  waste 
amd  off-specification  used  oil  in  a 
nonindustrial  boiler."  With  certain 
exceptions,  it  would  also  require 
marketers  such  as  processors,  blenders, 
and  distributors  to  market  such  fuels 
only  to  persons  who  have  notified  the 
Agency  of  their  waste-as-fuel  activities 
and  obtained  an  EPA  identification 
number  (e.g..  to  other  processors, 
blenders,  distributors,  or  to  burners). 

These  proposed  rules  would  require 
fuel  marketers  to  manage  as  a 
hazardous  waste  any  fuel  that  is  or 
contains  a  hazardous  waste,  with 


"Used  oil  mixed  with  hazardous  waste  generated 
by  a  small  quantity  generator  and  exempt  from 
regulation  as  hazardous  waste  under  40  CFR  261.S 
would  be  regulated  as  used  oil  Fuel  when  so 
recycled. 

"  The  Agency  considered  developing  a 
specification  that  would  apply  to  all  or  certain 
nonindustrial  boilers  to  identify  hazardous  waste 
that  could  be  burned  in  these  units  without 
significant  risk.  We  rejected  this  option  because  any 
such  speciHcation  would  be  quite  unwieldy, 
potentially  addressing  many  of  the  constituents  in 
40  CFK  Part  261.  Appendix  VIU.  Not  only  are  many 
of  these  compounds  insufTiciently  characterized  to 
develop  toxic  specification  levels,  but  the  burden  of 
analyzing  for  these  constituents  would  be  expensive 
and  time  consuming.  Given  these  difficulties,  we 
have  rejected  the  idea  of  a  haiardous  waste  fuel 
specification. 


limited  exceptions  discussed  below.  Not 
only  are  fuel  marketers  naturally 
situated  to  exert  control,  but  they  are  far 
less  numerous  than  subsequent  burners, 
and  are  dealing  with  materials  not  yet 
so  widely  commingled  as  to  be  difficult 
to  identify  and  track. 

It  should  be  noted  that  these 
prohibitions  (and  the  related 
administrative  standards)  ordinarily 
have  no  applicability  to  generators 
because  generators  usually  do  not 
produce  waste  fuels;  rather,  they 
generate  a  waste  which  is  sent  to 
another  person  (i.e..  a  processor  or 
blender)  who  determines  to  market  the 
waste  as  a  fuel.  The  initial  generator 
thus  would  be  subject  to  regulation 
under  40  CFR  Part  262  like  other 
generators.  Generators  would  be 
affected  by  the  new  requirements  in 
these  regulations  only  when  they  deal 
directly  with  the  persons  who  burn  their 
hazardous  waste  or  used  oil.  or  when 
they  bum  these  materials  themselves.  In 
these  cases,  they  not  only  are 
generators,  but  also  are  fuel  marketers 
or  burners.  (See  H.R.  Rep.  9&-198  at  40, 
supporting  this  view). 

C.  Materials  and  Combustion  Units  to 
Which  the  Regulation  Applies 

The  regulations  proposed  today  would 
apply  to  "hazardous  waste  fuel"  and 
"used  oil  fuel".  These  terms  are 
explained  in  the  following  sections. 

1.  Definition  of  Hazardous  Waste 
Fuel.  These  rules  would  apply  to 
hazardous  waste,  and  fuels  produced  by 
processing,  blending,  or  other  treatment 
of  hazardous  waste,  that  are  burned  for 
energy  recovery  in  a  boiler  or  industrial 
furnace  that  does  not  have  a  permit 
under  the  RCRA  incinerator  regulations. 
In  this  rule,  such  waste  is  termed 
"hazardous  waste  fuel". 

On  April  4. 1983.  EPA  proposed  that 
all  spent  materials  and  sludges  and 
listed  by-products,  burned  for  energy 
recovery  were  solid  wastes,  and  if 
hazardous,  hazardous  wastes.  (Proposed 
S  261.2(a)(2](ii).  48  FR  at  14508.)  Based 
on  public  comment  and  further  analysis, 
the  Agency  is  considering  asserting 
RCRA  jurisdiction  over  all  hazardous 
waste  by-products,  spent  materials,  and 
sludges  that  are  burned  for  energy 
recovery.  Accordingly,  today's  proposal 
should  be  read  to  include  all  such 
materials  as  hazardous  waste  fuels 
when  so  recycled. 

The  April  4  proposal  also  stated  that  a 
fuel  that  is  produced  from  hazardous 
waste  is  itself  a  hazardous  waste.  (Id.) 
Such  fuel  is  likewise  included  as 
hazardous  waste  fuel  under  today's 
proposal. 


The  Agency  is  aware  that  certain 
petroleum  refineries  reintroduce 
hazardous  wastes  generated  during 
petroleum  refining  (such  as  EPA 
Hazardous  Waste  K048-K052)  back  into 
the  refining  process  in  order  to  recover 
the  oil  contained  in  the  wastes.  Fuels 
from  the  process  are  hazardous  waste 
fuels  for  purposes  of  this  regulation 
because  they  contain  hazardous  wastes 
as  ingredients.  We  have  had  several 
discussions  with  American  Petroleum 
Institute  (API)  representatives  regarding 
recycling  practices  within  the  industry 
and  the  effect  of  recycling  on  levels  of 
toxic  constituents  in  commercial  fuel 
oils.  We  understand  that  API  is 
gathering  data  for  our  consideration  that 
they  believe  will  show  that 
contaminants  in  the  recycled  waste  do 
not  add  significant  concentrations  of 
contaminants  to  the  fuel  product.  This  is 
because  the  contaminants  are  either 
substantially  removed  by  the  refining 
process,  or  (when  wastes  are 
reintroduced  at  a  point  in  the  process 
where  contaminants  are  not  removed) 
do  not  significantly  increase  the  level  of 
contaminants  in  the  fuels  (i.e.,  the 
contaminants  in  the  recycled  waste  are 
so  diluted  by  the  relatively  large 
volumes  of  fuel  oils  produced  that  the 
concentrations  of  contaminants  already 
present  in  the  oil  (originally  present  in 
the  crude  oil  or  added  by  othef  refinery 
operations)  do  not  increase 
significantly).  If  the  Agency  obtains  data 
during  the  comment  period  for  this 
proposed  rule  that  substantiates  this 
premise,  we  intend  to  exemplin  the 
final  promulgation  of  this  rule  petroleum 
fuel  products  produced  at  refineries 
under  the  conditions  discussed  below. 
The  Agency  will  notice  in  the  Federal 
Register  the  availability  of  such  data  for 
public  review  and  comment. 

If  granted,  the  exemption  would  be 
conditioned  narrowly.  It  would  apply 
only  to  petroleum  fuel  products 
containing  hazardous  waste  that  is 
generated  by  the  refining  process  itself. 
It  would  not  apply  to  fuels  containing 
other  wastes  generated  at  a  refinery 
such  as  spent  solvents  or  discarded 
pesticides.  These  refining  process 
wastes  also  would  have  to  be 
reintroduced  into  the  refining  process 
and  converted  into  petroleum  fuel 
products  along  with  normal  process 
streams.  Finally,  the  exemption  would 
apply  only  to  the  hazardous  waste  fuel. 
It  would  not  apply  to  the  wastes  before 
they  are  reintroduced  into  the  refining 
process.  Thus,  generators  would  have  to 
store  these  wastes  in  compliance  with 
either  40  CFR  262.34  or  the  facility 
standards  in  40  CFR  Parts  265  and  265. 
Hazardous  wastes  sent  off  site  for 
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reintroduclion  to  another  renninj; 
process  would  still  need  to  be 
manifested  and  carried  by  a  Part  263 
transporter. 

A  similar  situation  exists  in  the  iron 
and  steel  industry,  where  some  plants 
take  decanter  tank  tar  sludge  (EPA 
Hazardous  Waste  K067)  and  mix  it  with 
coal  before  charging  to  a  coke  oven, 
which  produces  coke.  The  coke,  in  turn, 
is  used  as  a  fuel  in  steel  blast  furnaces. 
The  coke,  so  produced,  is  a  hazardous 
waste  fuel  under  this  proposal.  EPA  will 
consider  exempting  it  under  the  same 
circumstances  as  the  hazardous  waste 
fuels  from  petroleum  refining. 

2.  Determining  When  a  Waste  is 
Burned  for  Energy  Recovery  and 
Applicability  of  the  Proposed  Ru It fs  to 
Burning  for  Materials  Recovery. 
Today's  regulations  apply  to  hazardous 
waste  burned  for  "energy  recovery." 
This  limitation  raises  two  issues:  how  to 
distinguish  burning  for  energy  recovery 
from  burning  for  destruction,  and 
determining  how  to  regulate  if  burning  is 
rjonducted  to  recover  materials. 

The  Agency  has  already  addressed  in 
part  what  is  meant  by  burning  for 
legitimate  energy  recovery.  In  a 
statement  of  Enforcement  Policy  issued 
lanuary  18. 1983  (printed  at  48  FR  11157 
(March  16. 1983)).  EPA  stated  that  as  a 
general  matter,  subject  to  individualized 
consideration  of  particular 
circumstances,  burning  of  low  energy 
hazardous  waste  as  alleged  fuel  is  not 
considered  to  be  burning  for  legitimate 
energy  recovery.  This  is  the  case  even  if 
the  low  energy  hazardous  waste  is 
blended  with  high  energy  materials  and 
then  burned.  Thus,  under  these 
principles,  boilers  and  industrial 
furnaces  burning  low  energy  wastes 
could  be  considered  to  be  incinerating 
them,  and  so  be  subject  to  regulation  as 
hazardous  waste  incinerators.  (See  48 
FR  at  11158  and  11159.) 

Today's  proposal  leaves  the  principles 
of  the  statement  in  force.  In  the 
statement.  EPA.  however,  indicated  that 
sham  burning  was  easiest  to  determine 
when  burning  occurs  in  nonindustrial 
boiler.  We  also  said  that  larger 
industrial  boilers  are  more  efficient  ^t 
recovering  energy  and  so  could  be 
deemed,  somewhat  more  often,  to  be 
burning  lower  energy  wastes 
legitimately.  [Id.  at  11159.)  Today's 
proposal  would  prohibit  burning  of 
hazardous  wastes  in  nonindustrial 
boilers  and  thus  supercedes  the 
enforcement  policy  in  that  instaju.e.  If 
we  were  to  apply  the  Enforcement 
Policy  Statement  to  industrial  boilers 
and  furnaces,  we  would  seek  to  enforce 
in  situations  where  low  energy 
hazardous  waste  adulteration  was 
deliberate  and  massive.  (We  note. 


however,  that  the  Policy  Statement  does 
not  address  burning  for  material 
recovery,  or  situations  where  a  waste  is 
burned  for  both  material  and  energy 
recovery.  In  this  situation,  the  fact  that 
low  energy  wastes  are  involved  would 
not  necessarily  indicate  that  legitimate 
recycling  is  not  occurring,  because 
material  recovery  also  is  involved.) 
There  also  are  other  indicators  of 
whether  or  not  burning  is  for  legitimate 
energy  recovery.  Obvious  sham 
situations  are  when  no  usable  heat  is 
recovered  from  the  combustion  unit,  or 
when  the  heat  recovered  is  used  only  to 
preheat  combustion  air.  Since  no 
meaningful  energy  recovery  ever  occurs, 
we  would  maintain  that  these  situations 
involve  waste  destruction.'* 

A  second  question  is  the  scope  of 
these  regulations  when  burning  involves 
material  recovery.  We  address  this 
question  separately  with  respect  to 
burning  in  boilers  and  burning  in 
industrial  furnaces.  The  Agency  views 
today's  regulations  as  applying 
whenever  hazardous  wastes  are  burned 
in  boilers  (unless  the  boilers  are 
regulated  as  incinerators,  in  accordance 
with  the  discussion  above).  Boilers,  by 
definition,  recover  energy.  If  materials 
are  also  recovered,  this  recovery  is 
ancillary  to  the  purpose  of  the  unit,  and 
so  does  not  alter  the  regulatory  status  of 
the  activity.  (See  proposed  §  260.10 — 
definition  of  "boiler"  in  48  FR  at  14507 
(April  4, 1983).)  Today's  regulations  also 
would  apply  when  an  industrial  furnace 
burns  hazardous  wastes  for  energy 
recovery.  The  newly  enacted  Hazardous 
and  Solid  Waste  Amendments  of  1984  in 
fact  require  the  Agency  to  regulate 
industrial  furnaces  burning  hazardous 
waste  fuels.  See  RCRA  amended  section 
3004(q)  and  H.R.  Rep.  98-198  at  40. 
Although  the  actual  burning  in  the 
furnace  is  not  addressed  by  today's 
regulations,  hazardous  waste  fuel  sent 
to  an  industrial  furnace  would  be 
subject  to  notification,  manifest,  and 
interim  status  storage  requirements. 
The  regulations  also  would  apply 
when  an  industrial  furnace  burns  the 
same  material  for  both  energy  and 


'-'The  Plidse  II  controls  for  twilers  .ind  iiidu»lrtal 
fiimdces  schedulod  lo  be  proposed  in  Idle  19H5 
would  nfffuUte  tHiming  in  these  units  irrpsper.tiM-  of 
whiilher  the  waste  it  burned  for  enerjiy  rerovery  or 
destruction.  However,  our  current  thinking  is  to 
propose  to  regulate  industrial  fuinaces  and  those 
boil«rs  that  burn  low  energy  wastes  (as  well  as 
other  iMilers  that  do  not  meet  certain  desijjn  and 
operating  conditions)  much  like  incinerators.  For 
•example,  owners  and  operators  could  be  required  to 
demonstrate  99.9»S,  destruction  and  removal 
efficiency  of  toxic  or;i;anics.  Thus,  the  eiiforci-ment 
policy  (i.e..  burning  low  energy  waste  is  subject  to 
the  hazardous  waste  incinerator  standards)  is  still 
uinsistent  in  outcome  with  current  thinking  on  the 
technical  controls  for  burning  in  boilers  and 
industrial  fumai  ns. 


material  recovery.  Examples  are  when 
blast  furnaces  burn  organic  wastes  to 
recover  both  energy  and  carbon  values, 
or  when  a  cement  kiln  bums  chlorinated 
wastes  as  a  source  of  energy  and 
chlorine.  In  general,  EPA  believes  that 
RCRA  expresses  a  strong  mandate  to 
lake  an  expansive  view  of  what 
constitutes  hazardous  waste 
management  activities,  and  to  regulate 
us  necessary  to  protect  human  health 
and  the  environment. "  See  RCRA 
sections  1004(2),  1004(22),  1004(23),  and 
1004(24)  (statutory  definitions  stating 
that  secondary  materials  burned  for 
energy  recovery  are  solid  wastes,  and 
therefore,  if  hazardous,  hazardous 
wastes);  H.R.  Rep.  No.  94-1491,  94th 
Cong.  2d  Sess.  at  4  (Congress's  concern 
in  promulgating  subtitle  C  of  RCRA  was 
lo  "eliminat(e)  that  last  remaining 
loophole  in  environmental  law",  not  to 
create  new  loopholes).  The  newly 
enacted  RCRA  reauthorization 
legislation  likewise  directs  the  Agency 
to  regulate  burning  of  hazardous  waste 
fuels  within  a  mandated  time  frame — by 
November  1986.  We  believe  this 
mandate  applies  to  industrial  furnaces 
btirning  to  recover  energy  and  materials. 

Burning  solely  for  material  recovery  in 
industrial  furnaces  (as  defined  in  48  FR 
at  14507),  however,  raises  different 
kinds  of  issues,  principally  the  question 
of  whether  the  purpose  of  burning 
affects  either  the  Agency's  jurisdiction 
or  Ihe  Agency's  regulatory  strategy.  The 
Agency  will  address  this  issue  further  as 
part  of  the  Definition  of  Solid  Waste 
rulemaking  and  the  Phase  II  boiler  and 
industrial  furnace  rulemaking.  We  note, 
however,  thai  if  the  secondary  material 
being  burned  is  a  hazardous  waste,  the 
purpose  for  which  it  is  burned  is  not  a 
factor  in  determining  whether  and  how 
lo  regulate  its  burning.  The  issue  is 
whether  the  burning  needs  to  be 
regulated  to  protect  human  health  and 
Ihe  environment,  not  whether  the 
purpose  of  burning  is  destruction,  energy 
recovery,  or  material  recovery.  We  thus 
intend  to  develop  regulations  for 
industrial  furnaces  burning  hazardous 
wastes — regardless  of  purpose — as  part 
of  the  Phase  II  regulations  for  boilers 
and  industrial  furnaces  discussed  above. 

3.  Identification  of  Used  Oil  Fuel 
Subject  to  Regulation.  Used  oil  would  be 
subject  to  regulation  under  the  proposed 
rules  if  the  used  oil,  including  any 
material  produced  from  it  by  processing, 
blending  or  other  treatment,  is  u.sed  as 


"KPA  reali/i's  that  some  of  this  discussion  is 
iiii;on8istent  with  a  footnote  in  the  preamble  lo  thn 
red<.-finition  of  solid  waste.  See  48  FR  at  144U5  n.l9 
(April  4.  I9B.I)  EPA  withdraws  the  earlier  foMnole. 
to  Ihi!  exliint  it  is  inconsistent. 


fuel  for  energy  rccov'erj,'  in  a  boiler  or 
industriul  furnace  thai  does  not  have  a 
permit  under  RCRA  incinerator 
regulations. 

"Used  oil"  means  any  oil  that  has 
been  refined  from  crude  oil,  used,  and  as 
a  result  of  such  use,  contaminated  by 
physical  or  chemical  inpuritics.  (Sec 
RCRA  section  1004(36).)  Used  oils 
include  the  following:  (1)  Spent 
automotive  lubricating  oils  (including 
car  and  truck  engine  oil),  transmission 
fluid,  brake  fluid  and  off-road  engine  oil; 
(2)  spent  industrial  oils,  including 
compressor,  turbine,  and  bearing  oils, 
hydraulic  oils,  metal-working  oils,  gear 
oils,  electrical  oils,  refrigeration  oils,  and 
railroad  draining  and  (3)  spent  industrial 
process  oils. 

These  proposed  rules  would  apply 
only  to  used  oil  and  not  necessarily  to 
"oily  waste."  An  oily  waste,  such  as 
bottom  clean-out  waste  from 
commercial  fuel  oil  storage  tanks,  is  not 
used  oil  because  the  oil  was  never 
"used"  and,  thus,  would  not  be  subject 
to  these  proposed  rules  (provided  it  is 
not  mixed  with  used  oil  and  that  it  is  not 
a  hazardous  waste). 

Today's  proposal  marks  the  first  time 
the  Agency  has  used  the  regulatory 
authorities  created  bv  the  Used  Oil 
Recycling  Act  of  1980  (UORA).  (UORA 
is  codified  substantially  as  sections  1004 
(36)-(39)  and  3014  of  RCRA.)  UORA 
requires  the  Agency  to  establish 
"performance  standards  and  other 
requirements  as  may  be  necessary  to 
protect  the  public  health  and  the 
environment  from  hazards  associated 
w  ilh  recycled  oil."  (See  RCRA  section 
3014.)  Burning  used  oil  for  energy 
recovery — the  subject  of  this  proposal — 
is  an  example  or  recycling.  (See  RCRA, 
section  1004  (37).) 

The  regulation  of  used  oil  fuels  raises 
the  legal  question  of  how  the  provisions 
of  L'ORA  are  to  be  integrated  with  other 
RCRA  provisions.  EPA  believes  that 
UORA  authorities  may  be  used 
independent  of  or  as  a  supplement  to 
Subtitle  C  of  RCRA.  If  recycled  used  oil 
(called  "recycled  oil"  under  RCRA 
section  1004  (37))  is  not  also  a  hazardous 
waste,  it  is  subject  to  regulation  under 
the  provisions  of  Section  3014  rather 
than  sections  3001-3006.  3008,  and  3010. 
This  has  certain  significant  implications. 
For  example,  permits  are  not  necessarily 
required  to  manage  recycled  oil,  the 
criminal  enforcement  provisions  of 
section  3008  (d)  do  not  apply,  and  the 
regulatory  program  may  not  be 
delegable  to  states  under  section  3006. 
(See  Section  XI  of  this  preamble  for  a 
discussion  of  the  impact  of  this  rule  on 
authorization  of  state  programs.) 

If  recycled  oil  is  also  a  hazardous 
waste,  many  of  the  Subtitle  C 


regulations  for  other  hazardous  wastes 
(40  CFR  parts  202-206  may  apply. 
Section  3014,  as  amended  the  Hazardous 
and  Solid  Waste  Amendments  of  1984, 
provides  detailed  guidance  on  regulating 
recycled  oil  that  is  a  hazardous  waste. 

4.  Distinguishing  Between  Hazardous 
Waste  and  Used  Oil.  It  is  important  to 
determine  whether  a  waste  fuel  is  a 
hazardous  waste  fuel  or  a  used  oil  fuel 
because  they  would  be  regulated 
differently  under  today's  rule.  For 
example,  hazardous  waste  fuel  could 
not  be  burned  in  nonindustrial  boilers 
under  the  proposed  rules  even  if  it  were 
processed  or  blended  to  meet  the 
specifications  for  used  oil  fuel. "Off- 
specification  used  oil  could  be 
processed  or  blended  to  meet  the 
specification  and  then  burned  in 
nonindustrial  boilers. 

There  are  situations  where  it  is 
difflcult  to  tell  if  a  waste  is  used  oil  or 
hazardous  waste,  particularly  when  a 
used  oil  contains  toxic  constituents.  The 
Agency  believes  that  it  has  discretion  to 
determine  whether  a  waste  is  to  be 
classifled  as  hazardous  waste  or  as  used 
oil.'* See  Rep.  No.  98-284.  98th  Cong.  1st 
Scss.  at  38.  In  exercising  this  discretion, 
we  are  guided  by  three  principles: 

(1)  Where  possible,  clear,  objective 
tests  are  needed  for  classifying 
hazardous  waste  and  used  oil; 

(2)  The  Agency  should  not  adopt  a 
scheme  whereby  most  used  oil  would  be 
classifled  as  a  hazardous  waste 
ineligible  for  regulation  under  the 
section  3014  standards;  '^  and 
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"Although  the  used  oil  fuel  specification 
(particularly  flash  point)  in  conjunction  with  the 
rebuttable  presumption  on  mixing  with  chlorinated 
hazardous  wastes  address  contaminants  that  we 
believe  are  frequently  added  to  used  oil  by  mixing 
with  hazardous  waste,  the  specification  by  no 
means  comprehensively  addresses  the  hazardous 
constituents  that  could  be  added  if  fixing  were 
condoned.  A  specification  that  idcntiHed  hazardous 
waste  suitable  for  burning  in  nonindustrial  boilers 
would  need  to  consider  the  risks  posed  by  burning 
the  hundreds  of  toxic  constituents  listed  in 
Appendix  Vlll  of  40  CFR  Part  261.  an  extremely 
difficult  task  given.  For  example,  it  would  be 
difficult  to  set  de  minimis  concentration  levels  for 
many  constituents  given  limited  dose-response 
health  effects  data  at  extremely  low  levels  of 
exposure.  Even  if  such  a  comprehensive 
specification  could  be  developed,  analytical  costs  to 
demonstrate  compliance  would  likely  discourage  its 
use. 

'^  Were  used  oil  to  be  listed  as  a  hazardous 
waste,  we  would  have  discretion  to  determine 
whether  a  waste  is  hazardous  used  oil  or  some 
other  hazardous  waste  ineligible  fur  the  possibly 
special  standards  for  recycled  oil  developed  after 
consideration  of  section  3014  of  RCRA. 

"We  think  this  principle  evident  because 
otherwise  the  Used  Oil  Recycling  Act  would  have 
little  meaning. 


(3)  Any  objective  test  should  ensure 
that  massive  adulteration  of  used  oil 
with  hazardous  waste  results  in  the 
mixture  being  deflned  as  a  hazardous 
waste  not  eligible  for  the  special 
standards  for  recycled  oil." 

We  discuss  below  how  we  apply 
these  principles  to  used  oil  containing 
chlorinated  wastes,  to  used  oil 
generated  by  small  quantity  generators, 
and  to  used  oil  that  exhibits  a 
characteristic  of  hazardous  waste. 

Used  Oil  Containing  Chlorinated 
Wastes.  Today's  rule  reiterates  the 
principle  found  in  §  261.3(a)(2)  of  the 
existing  regulations  that  a  hazardous 
waste  mixed  with  a  solid  waste  is  a 
hazardous  waste.  Thus,  under  the 
proposed  rule,  mixtures  of  hazardous 
waste  and  used  oil  ordinarily  are 
classifed  as  hazardous  waste.  It  is  not 
always  possible,  however,  to  prove  (or 
to  be  sure)  that  mixing  has  occurred, 
particularly  when  no  one  has  obser'ted 
the  act  of  mixing.  Used  oil  containing 
small  amounts  of  chlorinated 
compounds  is  an  example  where  there 
may  be  uncertainty. 

Since  chlorinated  compounds — many 
of  them  hazardous  wastes — are 
frequently  found  in  used  oil  (see  Table  1 
above),  the  Agency  believes  that  a 
simple,  objective  test  is  needed  to 
determine  when  used  oil  has  been 
mixed  with  hazardous  spent 
halogenaled  solvents  (or  other 
chlorinated  hazardous  waste)  to  avoid 
case-by-case  confusion  as  to  when 
mixing  has  occurred,  and  to  aid  in 
consistent  enforcement  of  the  regulation. 
The  Agency  is  proposing  a  rebuttable 
presumtion  that  used  oil  containing 
more  than  4,000  ppm  total  chlorine  has 
been  mixed  with  hazardous  spent 
halogenated  solvents(i.e..  EPA 
Hazardous  Waste  No's.  FOOl  and  F002) 
or  other  hazardous  chlorinated  wastes 
and.  therefore,  is  a  hazardous  waste 
under  provision  of  the  "mixture  rule"  of 
40  CFR  261.3  (i.e..  a  mixture  of  a  listed 
hazardous  waste  and  other  material  is  a 
hazardous  waste  unless  delisted  under 
provisions  of  40  CFR  260.20).  The 
presumption  can  be  rebutted  by 
demonstrating  to  enforcement  officials 
that  the  chlorine  content  is  inorganic  or 


"The  legislative  history  to  the  Used  Oil 
Recycling  Act  indicates  that  Congress  was 
especially  concerned  with  environmental  hazards 
created  when  toxic  wastes  are  added  to  used  oil. 
and  was  concerned  that  these  mixtures  were  not 
identified  or  listed  as  RCRA  hazardous  wastes. 
(See.  e.g..  H.R.  Rep.  No.  96-1415. 96lh  Cong.  2d  Sess., 
at  4-5.)  The  principle  in  the  text  also  effectuates  the 
objectives  of  RCRA  to  promote  the  protection  of 
human  health  and  the  environment  by  regulating 
hazardous  waste  management.  (Sec.  e.g..  RCRA 
Section  1003(4|.| 
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thai  the  chlorinuted  org.inics  were  not 
constituents  of  hazardous  wastes. 

We  are  proposing  a  total  chlorine 
level  of  4.000  ppm  for  the  presumption 
because  we  are  virtually  certain  that 
used  oil  with  higher  levels  of  chlorine 
has  been  massively  aduiterattid  with 
chlorinated  solvents  or  other  chlorinated 
hazardous  waste.  Such  fuel  would  be 
ineligible  for  regulation  under  the 
potentially  special  standards  under 
section  3014  (unless  the  presumption 
were  rebutted)  scheduled  to  be 
proposed  in  l-Wo  (I.e..  the  used  oil 
listing/management  proposed  rule). 
Although  used  automotive  oils  can 
contain  on  the  order  of  3.000  ppm 
inorganic  chlorine  (from  leaded  gasoline 
blowby).  higher  chlorine  levels  would 
almost  certainly  indicate  mixing  with 
chlorinated  solvents.  "*  Used  industrial 
oils,  other  than  certain  metalworking 
oils, "are  not  know  to  contain  chlorinate 
compounds  unless  chlorinated  wastes 
are  addes.  In  addition,  sampling  data 
from  hundreds  of  samples  of  all  types  of 
used  oil  indicated  that  both  total 
hazardous  spent  solvent  concentrations 
and  total  chlorine  concentrations  exceed 
4.000  ppm  25%  of  the  time.**  Based  on 
these  data,  the  Agency  believes  that  the 
level  of  4.000  ppm  is  within  the  range  or 
reasonable  levels  it  could  have  selected 
to  indicate  hazardous  waste 
adulteration.  In  addition,  burning  used 
oil  with  less  than  4.000  ppm  of 
chlorinated  solvents  will  not  pose  a 
significant  risk  from  emissions  of  either 
incompletely  burned  solvents  (i.e.. 
boilers  will  destroy  from  99%  to  99.99"i 
of  the  solvent)  or  hydrochloric  acid.*' 


"  Based  on  26  samples  of  used  oil  taken  from 
aulomotive  service  and  repair  shops  (and.  thus, 
known  not  to  be  adulterated  with  hazardous  waste 
by  collecto.-s  or  processors/blenders).  See  Franklin 
Associates.  Ltd..  Composition  of  Lsed  Oil. 
Appendix  A.  Also  see  NBS  Technical  Note  11.10— 
TrsI  Procedures  for  Recycled  Oil  I  ^sed  us  Bjmer 
Fuel.  August  1980.  p.  51. 

"Some  metalworking  oils  contain  extreme 
pressure  additives  that  are  parafinic  compounds 
with  high  chlorine  levels.  Thus,  us»?d  metalworking 
oils  may  contain  chlorine  levels  higher  than  4.000 
ppm  even  through  they  are  not  mixed  with 
hazardous  halugenaled  solvents.  Howe\eT.  these 
oils  comprise  less  than  3%  of  recycled  used  oil  and. 
are  typically  disposed  of  because  of  their  high 
water,  sulfur,  and  chlorine  content.  (See  Richard  |. 
Bigda  a  Assoc..  Roxiett  ofallLubru  ants  l->ed  in 
the  US  and  Their  Re-Refining  Polent:ol  June  \9ao. 
pp  63-70  and  Franklin  Associates.  Ltd.. 
Composil.'on  of  Used  Oil.  p.  3-1 1  through  J-LVI 
Nevertheless,  if  a  used  oil  processor  were  to 
manage  such  oil.  he  could  rebut  the  presumption 
thai  it  was  a  hazardous  waste  by  showing  that  the 
chlorine  was  not  attributable  to  hazardous  vilvents 
or  other  hazardous  wastes. 

-'°Frankling  Associates.  Ltd..  Composition  ofl'sej 
Oil.  p.  1-12. 

■'  PKDCo.  Risk  .^ssessfiveiit  of  IVasle  Oil 
Burning,  pp.  5-1  through  5-a. 


The  Agengy  solicists  comments  as  to 
whether  alternate  chlorine  levels  are  a 
more  appropriate  indicator  of  hazardous 
waste  adulteration.** 

Used  Oil  Generated  by  Small 
Quantity  Generators.  A  large 
percentage,  probably  a  majority,  of  used 
oil  is  generated  by  small  quantity 
generators.-^  Some  of  this  used  oil  is  a 
hazardous  waste  under  present 
regulations,  either  because  it  is  mixed 
with  hazardous  waste  or  because  it 
exhibits  a  characteric  of  hazardous 
waste.  The  Agency  believes  that 
Congress  ordinarily  intended  used  oil 
from  small  quantity  generators  to  be 
classiFied  as  used  oil  subject  to 
regulation  under  section  3014.  not  as 
hazardous  waste  ineligible  for 
regulations  under  that  section.  See,  e.g., 
M.R.  Rep.  No.  96-1415  at  6  assuming  that 
automotive  oil  is  used  oil.  Section  241  of 
the  Hazardous  and  Soild  Waste 
Amendments  of  19&4  likewise  requires 
the  Agency  to  deal  with  small  quantity 
generators  as  a  class  in  promulgating 
regulations  for  recycled  used  oil,  and 
further  states  that  recyled  oil  is  not 
subject  to  otherwise  applicable  rules  for 
small  quantity  generators.  See  RCRA 
amended  section  3014(c);  see  also  H.R. 
Rep.  98-198.  supra,  at  65-66  mandating 
spcical  administrative  rules  for  small 
quantity  generators  of  used  oil. 

Relying  on  both  the  Used  Oil 
Recycling  Act  and  the  new  legislation, 
we  are  stating  in  the  mle  in  proposed 
%  266.40(c)  that  used  oil  generated  by  a 
small  quantity  generator  is  subject  to 
regulation  as  used  oil  fuel  (when  so 
recycled).  This  is  true  even  if  the  used 
oil  exhibits  a  characteristic  fo  hazardous 
waste,  or  is  mixed  with  a  small  quantity 
generator's  hazardous  waste.'* 


''Used  oil  containing  less  than  4.1100  ppm  total 
chlorine  could  still  be  foutul  to  contain  hazardous 
waste.  The  Agency,  however,  is  not  presuming  thai 
it  is  a  hazardous  waste  in  every  case. 

'^Roughly  60V  of  used  oil  burned  as  fuel  (the 
principle  means  of  recycling  used  oil]  is  automotive 
oil.  most  of  which  is  generated  by  automotive 
service  and  repair  shops  who  are  small  quantity 
generators.  (See  Franklin  Assoc:ales  Ltd.. 
Composition  of  Used  Oil.  p.  1-4.) 

-■'The  Agency  notes  tha!  there  are  alternative 
approaches  to  classification  of  used  oil  from  small 
quantity  generdlors.  One  alternative — Ivisi-d  on  the 
legislative  history  of  the  1980  Act  cited  above — 
would  be  to  classify  all  automotive  oil  as  used  oil. 
even  if  it  is  adulterated  with  hazardous  waste. 
Other  used  oil  generated  by  small  quantity 
generators  would  be  classified  as  hazardous  wame 
ineligible  for  regulation  under  Section  3014 
standards.  A  second  approach  would  l>e  to  classify 
small  quantity  generators  used  oil  as  a  haz.irdous 
waste  if  it  is  massively  adulterated  with  small 
quantity  generator  hazardous  waste.  This  would  be 
l>a^€^d  on  the  principle,  noted  above,  that  massive, 
deliberate  adulteration  should  result  in  used  oil/ 
hazardous  waste  mixtures  being  ilassifieil  as 
hazardous  waste  ineligible  fur  n-gualtion  under 
Section  3014  special  standards.  The  Agrni.v  solicits 
comments  on  these  alternative  approaches. 


We  do  not  think  that  this  reading  is 
inconsistent  with  the  principle  that  used 
oil  not  be  massively  adulterated  with 
hazardous  waste  because,  as  a  factual 
matter,  used  oil  from  small  quantity 
generators  is  generally  not  massively 
adulterated.  Metals  in  the  waste  are 
present  from  use  of  the  oil.  not  from 
adulteration.  Analyses  also  indicate  that 
small  quantity  generators — particularly 
automotive  service  and  repair  shops — 
are  unlikely  to  generate  used  oil  that 
contains  more  than  on  the  order  of  1000 
ppm  of  halogenated  solvents.^'' 

As  stated  in  the  previous  section,  used 
oils  containing  greater  than  4000  ppm 
chlorine  are  presumed  under  the 
regulation  to  be  hazardous  waste 
subject  to  full  regulation.  A  marketer, 
blender  or  user  might  argue  that  the 
material  is  exempt  from  the  hazardous 
waste  regulations  and  remains  a  used 
oil  because  it  was  generated  by  a  small 
quantity  generator.  They  would  have  the 
burden  of  proof  on  this  issue.  See.  e.g., 
SEC  V.  Ralston  Purina  Co..  346  U.S.  119. 
126  (1953)  (party  claiming  the  benefits  of 
an  exception  to  a  broadly  remedial 
statutory  or  regulatory  scheme  has  the 
burden  of  proof  to  show  that  they  meet 
the  terms  of  the  exception).  As  part  of 
this  burden,  they  would  have  to  show 
that  the  used  oil  has  never  been 
commingled  with  hazardous  waste 
(including  used  oil  containing  greater 
than  4000  ppm  chlorine)  from  large 
quantity  generators.  Since  used  oil  from 
small  quantity  generators  is  not 
typically  adulterated  at  these  levels,  we 
do  not  think  this  burden  can  be  satisfied 
other  than  in  exceptional  cases. ^' 

Used  Oil  That  Exhibits  a 
Characteristic  of  Hazardous  Waste. 
Used  oil  itself  might  be  hazardous  waste, 
if  it  exhibits  a  characteristic  of 
hazardous  waste.  The  most  likely 


'"  Analysis  of  26  samples  of  used  oil  generated  by 
automotive  service  and  repair  shops  reveals  that 
none  contained  more  than  a  total  of  1000  ppm  of 
i:hlorinated  solvents  such  as  trichloroethane. 
Irichloroethylen'e,  tetrachloroethylene.  carbon 
tetrachloride,  and  methylene  chloride  and  .SUV 
contained  less  than  a  total  of  5  ppm  chlorinated 
solvents  (40'.,  did  not  contain  any  of  the  chlorinated 
solvents  analyzed).  See  Franklin  Associates.  Ltd.. 
I 'onipiisilion of  I'setl Oil.  pp.  3-33. 

'•  The  Agency  solicits  comments  on  the  extent  i,i 
which  small  quantity  generators  may.  in  fact, 
gener.ilc  used  oil  containing  more  than  4000  ppm 
total  chlorine  because  of  mixing  with  chlonnated 
hazardous  waste.  Further,  given  that  such  mixtures 
would  be  re.  -..  ated  as  used  oil  fuel  rather  than 
haz.irdous  wable  fuel  (unless  mixed  with  large 
quantity  generator  hazardous  waste),  the  Agency 
soliiits  cummi^nts  on  whether  an  allowable  level  for 
■  :hlorine  (e.g..  4000  ppm)  as  an  indicator  of  mixing 
with  chlorinated  wastes  should  be  included  in  the 
used  oil  fuel  specification  to  ensure  that  such 
■iduiierateil  oil — like  such  mixtures  generated  by 
large  qu.intity  generators — is  not  burned  in 
nonindiistrial  iMiilers. 
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possibility  is  EPA  toxicity 
arspnic.  cadmium,  or  chromium.  These 
mrtids  are  present  in  used  oil  almost 
invariably  as  a  result  of  the  oil's  use. 

EPA  intends  that  used  oil  that  is 
hiiziirdous  waste  solely  because  it 
exhibits  a  characteristic  of  hazardous 
waste  be  regulated  as  used  oil  fuel 
(where  so  recycled). provided  that  it  is 
not  mixed  with  a  hazardous  waste.*' 
The  legislative  histor>'  of  the  Used  Oil 
Recycling  Act  indicates  cleerly  that 
used  oil  that  is  contaminated  during  use 
is  to  be  classified  as  used  oil  and.  if 
re(  ycled.  be  subject  to  regulation  under 
section  3014.  See  H.R.  Rep.  96-1415  at  6 
The  spt^cification  for  used  oil  fuel 
suitable  for  burning  in  ncnindustrial 
boilers  addresses  these  contamir'ant*  by 
s(;tting  specific  levels  for  them. 
I'sed  oil  also  may  exhibit  the 
characteristic  of  ignllability.  either 
through  contamination  during  use  w 
thmugh  adulteration  with  ignitable 
wastes  (such  as  ignitable  spent  solvents 
or  discarded  gasoline).  We  are 
proposing  that  ignitable  u.s«d  oil  be 
ft  gulated  as  used  oil.  and  be  prohibited 
from  burning  in  nonindustrlal  boilers 
when  its  flashpoint  is  less  t}ian  thai  of 
commercial  fuel.  We  are  considering 
v\hf:tber  a  flashpoint  this  low  serves  as 
a  presumptive  indication  of  mixing  with 
hi!7cirdous  waste,  and  therefore,  that 
such  mixtures  should  be  regulated  as 
hazardous  wastes  ineligible  for 
regulation  under  section  3004  standards. 
I'sed  oil  exhibiting  a  hanirdous  waste 
characteristic  is  a  hazardous  waste 
under  existing  EPA  regulations.  We  note 
that  the. proposed  regulations  for 
burning  used  oil  fuels  would  provide  a 
level  of  environmental  protection 
fKialcigous  to  that  provided  by  Ihc- 
proposed  regulations  for  berning 
luizardous  waste  fuels.  Neither 
hazardous  waste  fuel  nor  off- 
specification  used  oilfuel  could  be 
luirned  in  nonindustrlal  boilers. 
/Xllhough  used  oil  fuel  meoSing  the 
specification  could  be  burned  in 
tuinindustrial  boilers,  the  .«5)ecification 
ensures  that  such  burning  Would  not 
pose  significantly  greater  nsk  than 
imrning  virgin  fuel  oil  Uselof  a 
spet.lfication  to  identify  ustd  oil  fuel 
that  may  be  safely  burned  in 
nonindustrlal  boilers  is  possible  because 
of  the  relatively  small  nuniber  of 
significant  toxic  contaminants  typically 
found  in  used  oil  (i.e..  used  oil  not  mixed 
with  hazardous  waste).  A  specification 
IS  not  practicable  for  hazardous  waste 
fuel  because  a  large  numbfcr  of  loxic 
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contaminants — virtually  any  of  the 
hundreds  of  hazardous  constituents 
listed  in  Appendix  VIU  of  40  CFR  Part 
261 — may  be  found  in  concentrations 
that  could  pose  significant  hazard. 

5.  Definition  of  Nonindustrial  Boiler 
or  Furnace.  The  regulation  proposed 
today  would  prohibit  burning  hazardous 
waste  fuel  and  off-specification  used  oil 
fuel  in  nonindustrlal  boilers.  The  term 
"nonindustrial"  boiler  or  furnace  is  used 
to  refer  to  units  such  as  those  located  at: 
(1)  Single  or  multifamily  residences;  (2) 
commercial  establishments  such  as 
hotels,  office  buildings,  laundries,  or 
ser\ice  stations:  and  (3)  institutional 
establishments  such  as  colleges, 
hospitals,  and  prisons. 

For  convenience,  the  proposed 
regulation  identifies  the  boilers  and 
industrial  furnaces  that  may  bum 
hazardous  waste  fuel  and  off- 
specification  used  oil  fuel  and  prohibits 
the  burning  of  these  fuels  in  other 
boilers  or  furnaces.  These  waste  fuels 
may  be  burned  for  energy  recovery  in 
only  the  following  stationary 
combustion  devices:  (1)  Industrial 
furnaces:  (2)  industrial  boilers;  or  {3J 
utility  boilers.  (Off-specification  used  oil 
fuel  may  also  be  burned  by  the 
generator  in  a  used  oil-fired  space 
heater.)  The  term  "industrial  furnace"  is 
defined  in  the  proposed  amendment  to 
40  CFR  260.10  (see  48  FR  14507  (April  4. 
1983))  and  means  those  devices  that  art- 
integral  components  of  manufacturing 
processes  and  that  use  flame 
combustion  or  elevated  temperature  to 
accomplish  recovery  of  energy  or 
materials.  The  Administrator  would 
identify  and  list  devices  considered  t(t 
be  industrial  furnaces.  Devices  to  be 
listed  include  cement  Icilns,  lime  kilns, 
aggregate  kilns,  phosphate  kilns,  coke 
ovens,  blast  furnaces,  and  smelting 
furnaces. 

The  term  "industrial  boiler"  means 
any  boiler  that  produces  electric  power, 
steam,  or  heated  or  cooled  air  or  other 
gases  or  fluids  for  use  in  a 
manufacturing  process.  The  term 
"boiler"  is  defined  in  the  proposed 
amendment  to  §  260.10  (see  48  VR  14507 
(April  4. 1983)).  (In  response  to 
comments,  the  Agency  is  considering 
modifying  the  proposal  to  use  quantified 
U\els  of  heat  transfer  to  implement  the 
integral  design  standard,  rather  than  the 
radiant  heat  transfer  test  of  the 
proposed  rule.  The  Agency  also  is 
considering  including  process  heaters 
and  fluidized  bed  combustion  units  as 
boilers.  Today's  propctsiil  should  be  read 
to  include  these  changes.)  The  term 
"manufacturing  process"  means  the 
mechanical  or  chemical  transformation 
of  substances  into  new  prriducts. 


including  the  component  parts  of 
products.  Manufacturing  processes  are 
generally  limited  to  those  operations 
classified  under  SIC  20  through  39  of  the 
Office  of  Management  and  Budget 
Standard  Industrial  Classification 
Manual.  To  qualify,  a  boiler  must 
actually  be  used  to  provide  energy  to 
operate  equipment  or  drive  chemical  or 
other  reactions  to  affect  the 
transformation  of  sut>stances  into 
products.  Boilers  that  produce  energy  for 
use  si)lely  for  spac«  heating  or  cooling  in 
a  manufacturing  plant  or  for  space 
heating  or  cooling  or  other  purposes  in 
an  administrative  office  or  auxiliary  unit 
at  a  manufacturing  establishment  or 
other  facility  owned  or  occupied  by  a 
manufacturing  business,  are  not  used  in 
a  manufacturing  process  for  purposes  of 
this  regulation. 

Such  boilers  are  virtually  identical  in 
operation  and  use  as  those  located  at 
commercial  and  institutional 
establishments.  Thus,  boilers  used 
solely  to  heat  or  cool  a  building  in  which 
a  manufacturing  business  conducts 
supporting  ser\  ices  (including  research, 
development,  testing  laboratories, 
warehouses,  and  garages),  rather  than 
actual  manufacturing,  are  nonindustrial 
boilers  for  purposes  of  this  regulation, 
and  could  not  bum  hazardous  waste 
fuel  or  off-specification  used  oil  fuel. 
Boilers  used  to  provide  energy  for  a 
manufacturing  process  as  well  as  for 
space  heating  or  other 
nonmanufacturing  purposes  are 
considered  to  be  industrial  boilers. 

D.  Sckction  of  Parameters  and  Levels 
for  the  Specification 

The  Agency  has  de\  eloped  a 
specification  for  use  oil  fuel  that  may  be 
burned  without  regulation  in 
nonindustrial  boilers  and  other  lioiler  or 
furnace.  As  an  alternative  to  the 
specification.  EPA  considered  banning 
all  used  oil  burning  in  non-industrial 
boilers,  just  as  the  Agency  is  proposing 
to  ban  burning  of  hazardous  waste.  It 
could  be  argued  thai  a  ban  may  be  more 
protective  because:  (1)  A  specification 
necessarily  limited  in  scope  to  be 
practicable  may  not  ensure  that,  in  fact, 
hazardous  waste  is  not  mixed  with  used 
oil  sold  to  nonindustrial  boilers:  '■"'  and 


-•■  We  tpelifvf.  hoivncr.  the  {.jiet'licalion  and 
it'liutl.ihl*-  presumplioo  will  dtleil  and  control 
hHzardoiis  wastes  mixed  with  used  oil  at  levels  that 
roiild  ["cw  significant  risk  when  the  wl  is  burned. 
Metuts  would  be  controlled  directly  by  specificalkH' 
levels.  Adulteration  with  nonbalogenated.  ignitable 
solvents  would  be  controlled  by  the  flash  point 
specifitalion.  Adulteration  with  halogenalcd 
solvents  would  be  controlled  by  the  rebuttable 
presumption.  The  Agency  also  has  examined 
whi  thfT  ott)er  hariirrious  wastes  are  typically 
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(2)  a  ban  would  not  allow  an  increase  in 
emissions  of  metals  and  organic 
compounds  over  those  from  burning 
virgin  fuel  oils  (as  discussed  below,  the 
specification  could  allow  higher  lead 
levels  than  found  in  virgin  fuel  oils, 
levels  of  arsenic,  cadmium  and 
chromium  levels  comparable  to  the  95th 
percentile  levels  found  in  virgin  fuel  oils, 
and  low  concentrations  of  chlorinated 
spent  solvents  and  PCBs.  neither  of 
which  are  found  in  virgin  fuel  oils).  The 
ban  approach  was  rejected  because  we 
believe  that  the  used  oil  fuel 
specification  in  conjunction  with  the 
rebuttable  presumption  of  mixing  with 
chlorinated  wastes  would  adequately 
prevent  the  burning  of  used  oils  that  the 
Agency  believes  pose  significant  risk 
when  burned  for  energy  recovery,  as 
discussed  below.  Given  that  some  used 
oils  can  either  meet  the  speciHcation  as 
generated  or  can  be  economically 
blended  to  meet  the  specification.*'  the 
Agency  believes  that  a  ban  on  burning 
these  oils  would  be  an  unnecessary 
impediment  to  recycling  of  used  oil  in  a 
manner  that  poses  no  greater  risk  to 
human  health  and  the  environment  than 
burning  virgin  fuel  oils.  The  Agency 
specifically  solicits  comments  on 
whether  all  used  oil  burning  in 
nonindustrial  boilers  should  be  banned 
as  an  alternative  to  using  a  specification 
(in  conjunction  with  the  rebuttable 
presumption  of  mixing  with  chlorinated 
hazardous  waste)  to  identify  used  oil 
fuel  acceptable  for  burning  in 
nonindustrial  boilers. 

The  used  oil  fuel  specification 
includes  limits  for  certain  metals,  PCBs. 
and  flash  point  and  the  rebuttable 
presumption  on  mixing  chlorinated 
wastes  limits  total  chlorine.  EPA  relied 
mainly  on  three  studies  in  selecting  the 
specification  parameters  and  levels:  (1) 
Reviews  of  available  data  on  the 
composition  of  used  oils  being  used  as 
fuel  (Franklin  Associates.  Ltd.. 
Composition  and  Management  of  Used 
Oil  Generated  in  the  United  States, 


added  to  uaed  oil.  dnd  has  not  found  suoh  evidence. 
Preliminary  screening  of  approximately  50  used  oil 
samples  for  a  wide  range  of  hazardous  constituents 
(other  than  solvents  and  metals  already  known  '.o 
tie  found  in  used  oil),  including  6  pesticides.  2 
herbicides  and  approximately  80  other  organic 
compounds,  did  not  reveal  appreciable  levels  of 
compounds  other  than  those  typically  found  in 
virgin  fuels.  See  Franklin  Associates.  Ltd.. 
Composition  of  Used  Oil.,  pp.  3-44  through  3-53. 
'*  Preliminary  analysis  indicates  that  from  8  to 
19^  of  132  used  oil  samples  that  were  burned  for 
fuel  could  meet  a  lead  speciTicalion  at  either  end  of 
the  proposed  range.  10  and  100  ppm.  respectively.  In 
addition,  from  30  to  86^  of  the  samples  could  meet  a 
specification  of  10  or  100  ppm.  respectively,  after 
blending  with  90%  virgin  fuel  oil  with  mean  metals 
content.  Source:  Franklin  .Associates.  Ltd.. 
(unpublished  data).  April  27.  1964  memorandum  to 
EPA. 


September  1984]:  (2)  a  review  of  used  oil 
combustion  testing  data  [Draft  report  by 
GCA  Corp..  Environmental 
Characterization  of  Disposal  of  Waste 
Oil  by  Combustion  in  Small  Commercial 
Boilers.  August  1983]:  and  (3)  an  air 
modeling  and  risk  assessment  study  of 
used  oil  burning  sources  to  evaluate  the 
potential  environmental  impacts  of 
certain  used  oil  burning  practices  [Draft 
report  by  PEDCo  Environmental.  Inc..  A 
Risk  Assessment  of  Used  Oil  Burning  in 
Boilers  and  Space  Heaters,  September 
1983). 

Used  oil  fuel  meeting  the  proposed 
specification  would  be  unregulated  and 
could  be  burned  in  any  boiler  including 
residential,  institutional,  and 
commercial  boilers.  EPA,  therefore,  is 
proposing  a  specification  that  is 
intended  to  be  protective  under  virtually 
all  circumstances  (provided  that  used  oil 
is  not  illegally  adulterated  with 
hazardous  waste  that  would  not  be 
detected  and  controlled  by  the 
specification  or  the  chlorine  limit  of  the 
rebuttable  presumption).  What  follows 
is  an  explanation  of  how  EPA  selected 
parameters  for  inclusion  in  the 
specification,  and  then  how  actual  levels 
for  those  parameters  were  determined. 

1.  Selection  of  Parameters.  EPA  has 
reviewed  analytical  data  from  over  1000 
used  oil  samples,  many  of  which  were 
being  used  as.  or  to  produce,  used  oil 
fuels.  These  data,  along  with  other 
published  sources  on  composition  of 
new  and  used  lubricants,  have  allowed 
EPA  to  characterize  the  physical  and 
chemical  properties  of  used  oils.  Used 
oils  contain  a  variety  of  contaminants 
picked  up  through  use.  as  well  as  certain 
constituents  present  in  the  petroleum 
basestocks  and  additive  packages  of  the 
lubricants  themselves.  Analytical  data 
also  confirmed  that  other  materials,  in 
particular  chlorinated  degreasing 
solvents,  are  frequently  added  to  used 
oil  after  it  is  generated.  EPA  considered 
the  typical  concentrations  of  these 
contaminants  in  used  oil  as  well  as  the 
toxicity  and  other  chemical  properties  of 
the  constituents,  and  thereby  identified 
several  constituents  that  are  typically 
present  in  used  oil  as  being  potentially 
hazardous  pollutants  when  used  oil  is 
burned  as  a  fuel. 

EPA  reviewed  available  used  oil 
combustion  testing  data  to  determine 
the  amounts  of  these  constituents  that 
are  released  during  used  oil  combustion. 
In  come  areas.  EPA  found  available  data 
to  be  insufficient  and  sponsored  a  series 
of  test  bums  in  late  1982  and  early  1983 
to  obtain  additional  data.  EPA 
determined  that  when  used  oil  is  burned 
in  boilers.  30-75%  of  the  metals  present 
in  the  used  oil  fuel  are  emitted  to  the 


air.'"  However,  EPA  also  determined 
that  organic  contaminants,  such  as 
chlorinated  degreasing  solvents 
(including  even  hard-to-bum  compounds 
such  as  carbon  tetrachloride)  are 
destroyed  at  99-99.9%  efficiency  even  . 
when  the  units  are  not  operated  at  peak 
combustion  efficiency  as  evidenced  by 
occasional  flue  gas  smoke  episodes. 
Thus,  less  than  1%  of  the  organic 
compounds  present  in  the  used  oil  may 
be  emitted  to  the  atmosphere." 

EPA  also  conducted  air  modeling  and 
risk  assessment  studies  to  estimate 
ambient  concentrations  of  pollutants 
that  may  be  associated  with  used  oil 
buming.  EPA  made  certain  assumptions 
in  the  modeling  intended  to  reasonably 
simulate  certain  used  oil  buming 
practices.  The  risk  studies  that  have 
been  conducted  modeled  emissions  from 
used  oil  fuel  usage  in  hypothetical 
situations  to  determine  two  types  of 
impacts:  (1)  Area-wide  impacts  where 
many  small,  uncontrolled  sources  with 
short  stacks  are  located  in  an  urban 
area;  qnd  (2)  "hot-spot"  impacts  in  the 
vicinity  of  single  sources  and  clusters  of 
sources.  The  area-wide  analysis 
assumed  the  sources  were  located 
throughout  the  urban  area,  with  their 
locations  and  density  approximating 
population  and  fuel  use  pattems.  This 
scenario  simulates  a  fairly  common' used 
oil  buming  practice,  as  documented  by 
investigations  conducted  by  EPA.  New 
York  City,  and  New  Jersey.  The 
modeling  study  provided  a  general 
indication  of  the  ambient  ground  level 
impacts  that  could  potentially  be 
associated  with  the  widespread  use  of 
used  oil  fuel  in  residential,  institutional, 
and  commercial  boilers  in  an  urban 
area.  The  "hot-spot"  impacts  analysis 
modeled  emissions  from  boilers  burning 
100%  used  oil.  Boiler  sizes  and  stack 
heights  were  varied  to  represent  the 
range  of  boilers  located  in  urban  areas. 
Emissions  from  clusters  of  4  and  16 
sources  evenly  spaced  50  or  100  meters 
apart  in  a  square  were  also  modeled  to 
simulated  conditions  in  highly  urbanized 
and  commercialized  areas.  Ground  level 
impacts  of  buming  used  oil  with  various 
concentrations  of  pollutants  were 
determined.  (For  lead,  ambient  levels 
were  also  modeled  for  elevated  and 
close-in  receptors.) 

Finally.  EPA  considered  available 
data  on  the  composition  of  virgin, 
commercial  fuel  oil.  which  used  oil  fuel 
replaces.  EPA  made  comparisons  of  the 


'°  GCA  Corp.  Environmental  Characterization  of 
Waste  Oil  Combustion,  p.  9.  and  PEDCo.  Risk 
.Assessment  of  Waste  Oil  Buming.  p.  3-20. 

"  GCA  Corp.  Environmental  Characterization  of 
Waste  Oil  Combustion,  pp.  14-20. 
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types  and  leveU  of  contaminants  found 
in  used  oil  fuel  versus  other  fuel  oils.  For 
some  contaminants.  EPA  hus  foiuid  used 
oil  fuel  to  be  very  similar  tu  other  fuel 
oils.  In  general,  however,  significant 
differences  exist.  EPA  determined  that 
used  oil  fuel  typically  contains  certain 
contaminants,  such  as  cholorinated 
degreasing  solvents,  not  found  at  all  in 
commercial  fuel  oils.  Also,  used  oil  fuel 
typically  contains  certain  toxic  metals, 
(such  as  lead)  at  levels  higher  than 
typically  found  in  commcrtial  fuel  oils. 

After  considering  information 
provided  by  all  of'the  stucKe.s  described 
above.  EPA  has  determined  that  certain 
contaminants  present  in  used  oil  fuel  are 
released  during  combustion  in  amounts 
high  enough  to  present  potential  health 
hazards,  while  other  contaminants  do 
not  appear  to  present  such  hazards.  In 
general.  EPA  considered  establishing  a 
speciRcation  for  any  toxic  rxmtaminant 
that  is  typically  present  in  used  oil  fuel 
at  concentrations  higher.than  typical  for 
virgin  fuel  oils.  EPA  determined  that 
regulation  of  toxicants  at  the  same  or 
lower  levels  than  found  in  virgin  oil 
would  not  result  in  protection  of  human 
health  and  the  en\ironmelit  since  virgin 
oil  would  be  substituted  for  used  oil  as  a 
fuel. 

EPA  then  evaluated  the  potential 
harm  to  human  health  that  could  result 
from  burning  used  oil  containing  these 
contaminants.  In  making  this 
determination,  the  Agency  assessed 
whether  burning  used  oil' fuel  under 
reasonably  typical  conditions  could 
significantly  increase  the  ambient 
concentration  of  the  pollutant,  and 
whether  the  increment  that  would  U 
added  to  the  ambient  air  by  burning 
used  oil  fuel  could  be  associated  with 
adverse  health  impacts.  What  follows  is 
a  discussion  of  several  parameters 
considered  for  inclusion  in  the  proposed 
specification,  and  the  rationale  for 
including  or  not  including  each 
parameter.  EPA  requests  comments  on 
the  rationale  for  selectingiparameters,  as 
ivell  as  on  those  actually  Selected. 

(a)  Barium  and  Zinc.  EPA  considered 
setting  specification  levels  for  barium 
and  zinc.  These  metals  art  typically 
present  in  used  oil  at  50-31)0  and  500- 
1100  ppm.  respectively.  Tbese  levels  are 
10-100  times  greater  than  would  be 
found  in  virgin  fuel  oils.  In  workplace 
settings,  exposure  to  high  amibienl 
levels  of  barium  has  been  associated 
with  irritability  and  baritosis.  while  zim 
has  caused  metal  fume  fever.  EPA  has 
delf:rmined  that  in  the  case  of  zinc, 
emissions  from  the  widespread  burning 
of  used  oil  in  urtian  areas  would 
significantly  add  to  ambient  levels  of 
zinc:  however,  these  amb  ent  levels  are 


still  nowhere  near  the  threshold 
response  level  that  triggers  metal  fume 
fever.'-  In  the  case  of  barium  EPA  has 
determined  that  emissions  from  the 
widespread  burning  of  u.sed  oil  fuel  in 
urban  areas  could  also  significantly 
increase  ambient  levels  of  barium. 
Ambient  levels  attributable  to  burning 
used  oil  under  reasonable  worse  case 
conditions  could  be  on  the  order  of  0.35 
micrograms  per  cubic  meter. "However, 
EPA  again  has  concluded  that  the  health 
effects  resulting  from  exposure  to  such 
concentrations  and  by  the  airborne 
route  are  not  likely  to  be  significant. 
Chronic  exposure  to  low  levels  of 
airborne  barrium  compounds  does  not 
appear  to  be  a  serious  health  hazard. 
Dusts  of  barium  oxide  are  considered 
potential  agents  of  dermal  and  nasal 
irritation.''  However,  occupational 
exposure  to  barium  sulfate  dust  and 
barium  carbonate  can  result  in  baritosis, 
a  benign  pneumoconiosis  that  is  not 
incapacitating.  Although  it  does  produce 
radiologic  changes  in  the  lungs,  the 
changes  are  reversible  with  cessation  of 
exposure.""* Thus,  EPA  has  proposed  no 
specification  for  either  barium  or  zinc, 
liowever.  the  Agency  specifically 
solicits  comments  on  the  health  risks 
from  low  ambient  levels  of  zinc  and 
barium  and  whether  either  should  be 
included  in  the  specification, 
(b)  Polynuclear  Aromatic 
Hydrocarbons.  EPA  evaluated  the 
hazards  posed  by  benzo(a)pyrene  and 
other  polynuclear  aromatic 
hydorcarbons  (PAH's).  Benzo(a)pyrene. 
as  well  as  other  PAH's,  have  been 
identified  as  carcinogens  by  EPA. 
Comparable  levels  of  benzo(a)pyrene 
and  other  PAH's  are  normally  present  in 
used  oil  and  virgin  fuel  oil.  (Residual,  or 
"number  6"  oil  often  has  higher  levels  of 
benzo(a)pyrene  than  does  used  oil.)  EPA 
also  reviewed  data  on  emissions  from 
used  oil  and  virgin  fuel  oil  burning.  The 
levels  of  PAH's  are  comparable.'*  EPA 
has  determined  that  the  burning  of  any 
fuel  oil  is  associated  with  the  emissions 
of  small  amounts  of  PHA's.  Thus,  the 
burning  of  used  oil  fuel  is  not  associated 
with  significantly  greater  incremental 
amounts  of  PAH  emissions  than  if  virgin 
fuel  oil  were  bruned.  and  should  not 
lead  to  a  significiant  increase  over 
background  levels  of  benzo|a)pyrene  or 


'•  PEDCo  Environmental.  Int .  A  /f/sA  Msessmen' 
of  WmIc  Oil  Buminfi.  pp.  43-l(i.  4-24.  4-33.  4-51. 

"H^DCo  Environmcnial.  Int .  .1  Riyk  Afsessmen! 
cl  Wfiste  Oil  Btiminfi.  p.  5-Z 

■"  Americnn  ConfiTpnct  of  Governin«-ntal 
ln<lu.<.tru<l  liygiefiisU.  Docunwntiilioi'  o(  thi 
Thrc-hnM  l.iir.it  Vcliies.  1982. 

'■■  Cciso'-elt  and Doiill s  Tohitoloyy.  The  Basil 
."k  ifunc  of  Poisons.  IStUO.  p.  43fi. 

"PKDCoEnvironmtnlal.  inc..  fiisk  Asses.'^nteM of 
llV/.'-^f  Oil  Biirninfi.  pp.  D-.S  thrini(!h  H-LS. 


any  other  PAH.  EPA,  therefore,  has  not 
proposed  a  specification  for  any 
polynuclear  aromatic  hydrocarbon, 
(c)  Lead,  Arsenic.  Cadmium,  and 
Chromium.  Existing  data  show  that  used 
oil  fuel  typically  contains  higher 
concentrations  of  lead,  arsenic 
cadmium,  and  chromium  than  levels 
typically  found  in  virgin  fuel  oils.  Table 
2  compares  levels  of  these  metals  in 
used  oil  versus  other  virgin  fuel  oils. 
EPA's  test  bums  have  confirmed  that  a 
large  percentage  of  the  metals  present  in 
used  oil  (as  much  as  75%)  are  emitted 
when  used  oil  is  burned  in  uncontrolled 
boilers. 

Table  2.— Conc£ntrations*of  Selected 
Metals  in  Used  Ol  and  Fuel  Ols 

[Values  w  ppral 


Conlamiftanl 

Used  04 

Fuel  Oils 

Afs^otc                  

s-ie 

3-10 

7-35 

240-1,200 

2-5 

Cftdmium ,. 

OUxonwjtTt             

NO-2 
1-10 

Lead     _ 

2-W 

' 

Median  end  90«h  Percentile  values  are  shown  Ky  used  oil 
Median  and  95th  PercenWe  values  are  shown  tor  h»et  0* 
Sourc*   Frankln  Assroaties    Ltd .  Compmlion  and  M«^ 

age-rterH  o>  Usee  Ot  GervMea  m  the  Unwa  Stales.  Sep- 

tembe<  1964  p  5-1' 

EPA  conducted  a  modeling  study  of  a 
hypothetical  urban  area  where  used  oil 
fuel  was  being  burned  across  the  city  in 
residential,  institutional,  and 
commercial  boilers.'"  The  results  of  this 
study  show  that  lead  emissions  from 
burning  used  oil  fuel  result  in  ambient 
concentrations  of  lead  that  are  of 
potential  public  health  concern.  For 
example,  EPA  assumed  that  used  oil 
being  burned  contained  1000  ppm  of 
lead.  Ambient  concentrations  of  lead 
associated  with  the  used  oil  burning 
were  estimated  to  be  over  0.7 
micrograms  per  cubic  meter  (ug/m')  in 
certain  sections  of  the  urban  study  area 
Thus,  this  source  would  contribute 
nearly  50%  of  the  National  Ambient  Air 
Quality  Standard  for  lead  (1.5  ug/m*j 
established  by  EPA  under  the  Clean  Air 
Act.  In  combination  with  the 
background  levels  present  in  most  urban 
areas  (which  are  typically  0.5 — 1  ug/ro' 
but  exceed  1  ug/m'  for  several  urban 
areas),""  used  oil  emissions  could  cause 
the  ambient  standard  to  be  exceeded. 
(However,  it  is  not  clear  to  what  extent 
current  background  levels  already 
include  lead  attributable  to  used  oil 
burning.)  Moreover,  ambient  lead  levels 
in  the  vicinity  of  large  single  sources 
and  dusters  of  small  sources  (i.e., 
sources  spaced  close  enough  (50  m)  so 


■'■  PEDCo  Environnienliil.  Inc.  Rail  4sses*j7«f«* 
of  HV/.-r/c  Oil  Burning. 

"■  Offi«;  of  Aif  Quality  PUmuof!  and  S«and»rd». 
US  F.I'A.  1982  IlInpsiMishetl  d»lal. 
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that  their  emission  plumes  overlap)  can 
exceed  the  NAAQS  considering  only 
used  oil  burning  emissions. ^^ 

The  Agency  believes  that  a 
specification  for  lead  in  used  oil  burned 
in  nonindustrial  boilers  is  needed 
notwithstanding  the  State 
Implementation  Plan  (SIP)  program  for 
implementing  the  lead  National  Ambient 
Air  Quality  Standard  (NAAQS).  This  is 
because  the  great  majority  of  these 
boilers  are  not  major  sources  of  lead 
emission  (i.e  .  individually)  and  so  are 
not  ordinarily  subject  to  review  under 
the  SIP  process  to  ensure  attainment 
and  maintenance  of  the  lead  standard  in 
the  vicinity  o^the  boiler.  Further,  urban 
air  monitoring  required  under  the  SIPs 
may  not  control  these  units  because  the 
■"hot  spots"  that  they  can  create  (i.e.. 
areas  in  the  vicinity  of  single  sources  or 
clusters  of  sources  where  ambient  levels 
exceed  the  NAAQS)  may  not  be 
detected  under  the  SIP  monitoring 
program.*" 

EPA  also  studied  three  other  toxic 
metals.  In  the  first  instance.  EPA 
assumed  used  oil  contaminated  with  26 
ppm  of  chromium  (the  90th  percentile 
concentration  of  data  available  at  the 
time  of  the  study)  was  being  burned 
across  the  city  and  that  the  chromium 
was  emitted  in  its  hexavalent  state.*' 
Under  this  scenario,  used  oil  burning 
would  be  associated  with  an  increased 
risk  of  cancer.  The  portion  of  the 
population  within  5  km  of  the  center  of 
the  urgan  area  would  be  exposed  to 
nearly  0.01  ug.m'  of  chromium,  which  is 
associated  with  a  cancer  risk  of  roughly 
1  in  10,000. 

EPA's  modeling  study  also  shows  that 
under  certain  conditions,  used  oil 
burning  could  be  associated  with 
significantly  increased  cancer  risk  due 
to  the  presence  of  candium  and  arsenic. 
The  incremental  cancer  risk  associated 
with  increased  levels  of  these  metals 
when  burning  used  oil  containing  4  ppm 
cadmium  and  16  ppm  arsenic  (the  90th 
percentile  concentrations  of  data 
available  at  the  time  of  the  study)  could 
be  about  1  in  500,000  for  cadmium  and  1 
in  30.000  for  arsenic.** 


I 


"  PEDCo  E.i\  ironment.ll.  In<:..  fl/sA  A.-,sfssn!''nl 
>f  Wa^lP  Oil  Burning. 

*"  The  SIP  urban  air  monitorinx  program  focuses 
on  |p  id  emissions  from  automobiles.  Thus, 
moniloring  ^stations  are  grnerally  located  close  to 
md)or  Irnffic  corridors.  These  stations  may  not 
ilolect  emissions  from  burnini;  used  oil. 

•'The  Agency  l>elievi>s  il  is  reasonable  to  assiimo 
inder  conservative  conditions  that  chromium  will 
be  emitted  in  its  hexavalent  state  since  burning  is 
an  oxidizing  environment.  However,  we  speririciliy 
solicit  comments  on  this  assumption  and  the  risk 
posed  by  burning  rhroniium-bearing  fuels. 

*-'  PKDCo  Rnvininmental.  Inc..  fl/.s-A  A^sessniPiil 
<■)(  Ho ;/(.'  Ofl  Burnii':'.  p.  5-7. 


The  scenarios  employed  by  EPA  in  its 
modeling  study  were  based  on 
conservative,  but  reasonable 
assumptions.  Although  modeling  and 
risk  assessment  do  not  provide  precise 
results,  such  studies  do  provide  a 
general  indication  of  the  extent  of 
hazard  a  practice  may  pose.  In  thts^case, 
EPA  has  determined  that  the 
widespread,  uncontolled  burning  of  used 
oil  in  residential,  institutional,  and 
commercial  boilers  can  be  associated 
with  an  increase  in  ambient  levels  of 
arsenic,  cadmium,  chromium,  and  lead. 
For  the  first  three  metals,  these 
increased  ambient  levels  may  lead  to  an 
increased  risk  of  cancer  for  exposed 
individuals  to  levels  that  are  cause  for 
concern.  Given  the  large  number  of 
exposed  persons  located  in  urban  areas, 
the  Agency  believes  that  emissions  of 
these  metals  should  be  controlled.  In  the 
case  of  lead,  ambient  lead  levels  could 
exceed  the  National  Ambient  Air 
Quality  Standard  in  the  vicinity  of  large 
single  sources  and  clusters  of  smaller 
sources.  Therefore,  specifications  have 
been  proposed  for  each  of  these  metals. 
The  setting  of  acceptable  concentrations 
for  these  metals  is  discussed  below. 

(d)  Chlorinated  Solvents.  Analyses  of 
over  600  samples  of  used  oil  from 
various  sources  revealed  that  more  than 
60%  were  contaminated  with  chlorinated 
solvents  listed  as  EPA  Hazardous  Waste 
No's.  FOOl  and  F002  (e.g.. 
trirhloroelhane,  trichloroethylene.  and 
tetrachloroelhylene).*"  Such  used  oil/ 
solvent  mixtures  are  hazardous  waste 
under  provisions  of  the  "mixture  rule"  of 
40  CFR  261.3.  Thus,  such  mixtures  would 
be  regulated  as  hazardous  waste  fuel 
when  burned  for  energy  recovery,  unless 
the  spent  solvent  was  generated  by  a 
small  quantity  generator  and  exempt 
from  regulation  as  hazardous  waste 
under  provisions  of  40  CFR  261.5.** 

As  discussed  previously  in  Section 
VII-C-4  of  this  preamble,  the  Agency  is 
proposing  a  rebuttable  presumption  of 
mixing  with  hazardous  wastes  to  avoid 
case-by-case  confusion  of  when  mixing 
has  occurred.  Under  the  presumption, 
used  oil  with  more  than  4.000  ppm  total 
chlorine  is  presumed  to  be  mixed  with 
hazardous  wastes.  The  person 
accumulating  the  used  oil  could  rebut 
the  presumption  by  demonstrating  to 
enforcement  officials  what  the  oil  has 
not  been  mixed  with  hazaardous  waste. 

Chlorinated  solvent  levels  in  used  oil 
fuel  suitable  for  burning  in  nonindustrial 


'^  Kranklin  .^sso<:iar?s.  Ltd..  Oil  Composition  of 
I'indOil.  p.  1-12. 

•*  Used  oil  mixed  with  exempted  small  aenerjtor 
h.izardous  waste  is  subject  to  regulation  as  used  oil 
fuel.  See  Section  VII-C-4  of  this  preamble  for 
.-aiioniiln. 


boilers  need  not  be  restricted  to  levels 
below  4.000  ppm  (e.g..  by  chlorine 
specification).  As  stated  previously,  air 
emissions  modeling  has  shown  that  used 
oil  containing  4,000  ppm  of  hazardous 
chlorinated  solvent  will  not  pose  a 
significant  risk  when  burned  in  ,.^ 

nonindustrial  boilers  either  from 
emissions  of  unburned  solvent  or 
hydrochloric  acid. 

(e)  Benzine,  Napthalene  and  Toluene. 
Used  oil  may  contain  higher  levels  of 
benzene,  napthalene  and  toluene  than 
virgin  fuel  oils.  Benzene  and  napthalene 
are  picked  up  from  gasoline  or  diesel 
fuel  through  use  and  are  typically  found 
in  used  oil  in  concentrations  of  100-200 
ppm  and  300-100  ppm,  respectively. 
Toluene  is  a  widely  used 
nonhalogenated  solvent  and  can  also  be 
picked  up  from  gasoline  through  use. 
Toluene  concentrations  in  used  oil  may 
range  from  1000-5000  ppm.  EPA 
assumed  in  its  modeling  study  that  only 
97  percent  of  these  compounds  were 
destroyed  during  combustion.  (This  is  a 
worst  case  assumption,  since  EPA  has 
established  that  organic  contaminants 
are. typically  destroyed  at  99-99.9 
percent  efficiency,  even  in  very  small 
boilers.)  EPA  has  concluded  that 
emissions  from  burning  used  oil 
containing  benzene,  napthalene,  and 
toluene  at  the  levels  typically  found 
would  not  significantly  increase  ambient 
levels  of  these  compounds,  and  that  the 
small  increments  that  would  be  added 
do  not  present  serious  health  hazards.*^ 
Therefore,  specification  levels  have  not 
been  proposed  for  these  compounds. 

{{] /gnitability.  Ahhough 
specifications  for  benzene,  napthalene. 
and  toluene  have  not  been  proposed  to 
address  the  toxicity  of  these  compounds, 
these  compounds  have  a  low  flash  point 
(less  than  50°  F)  and  are  highly  ignitable. 
Gasoline,  which  often  contaminates 
used  motor  oils  during  or  after  their  use. 
and  the  nonhalogenated  solvent  xylene, 
which  is  also  frequently  mixed  with 
used  oil,  also  have  a  very  low  flash 
point.  Used  oil  fuel  contaminated  by 
these  materials  may  have  a  flash  point 
less  than  100°  F.  This  is  a  lower  flash 
point  than  any  commercial  fuel  oil 
would  have.*^  A  material  with  such  a 
low  flash  point  may  present  significant 
hazards  during  handling  and  storage. 
Most  importantly,  such  materials  may 
readily  volatilize  and  ignite,  or  even 
explode,  unless  special  precautions  are 
taken  beyond  the  precautions  normally 


**  PEDCo  Environmental,  Inc..  Risk  Assessment 
)f  IVnstp  OH  Burning,  pp.  5-2.  5-6.  5-7. 

**  The  .American  Society  for  Testing  and 
Materials'  Standard  Specification  for  Fuel  Oils  (1) 
196-76)  rails  for  a  minimum  flash  point  of  100'  F. 
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or  even 


taken  when  handling  any  fuel  oil. 
Consequently.  EPA  has  proposed  a 
minimum  flash  point,  discussed  below 
as  a  part  of  its  specification  for  used  oil 
fuel.*^ 

(g)  Sulfur.  Used  oil  fuel  may  contain 
as  much  as  1%  sulfur,  through  0.1-0.5%  is 
more  typical.  No  specification  has  been 
proposed  for  sulfur  because  residual  fuel 
oils  (e.g.,  fuel  oil  number  6  and  heavy 
number  4)  frequently  contain  1-3% 
sulfur.  Several  states  and  many  urban 
areas,  however,  already  have 
established  sulfur  limits  for  fuel  oils; 
used  fuel  usually  meets  these  limits  and 
in  fact  is  sometimes  blended  with 
residual  fuel  oil  to  allow  the  residual 
fuel  to  meet  local  sulfur  limits. 

(h)  PCBs.  EPA  has  included  a 
spcciflcation  for  PCBs  of  50  ppm.  Used 
oil  fuel  with  PCBs  exceeding  these  level 
is  subject  to  the  existing  waste  PCB 
rules  in  40  CFR  Part  761  promulgated 
under  authority  of  the  Toxic  Substances 
Control  Act  (TSCA).  EPA  is  not 
proposing  this  limit  for  used  oil,  but  is 
including  the  PCB  limit  in  this  rule  for 
the  reader's  convenience.**  Thus,  used 
oil  fuel  that  is  off-specification  solely 
because  it  contains  more  than  50  ppm 
PCBs  remains  subject  to  the  existing 
rules  in  Part  761,  and  is  not  subject  to 
today's  proposal.  Although  the  Part  761 
rules  do  not  provide  the  administrative 
controls  included  in  today's  proposal, 
Part  761  includes  stringent  requirements 
on  burning  waste  PCBs.** 

The  Agency  has  indicated  its  intent  to 
integrate  the  TSCA  waste  PCB  rules 
under  Part  761  with  the  RCRA  Subtitle  C 
rules  to  avoid  overlap  of  regulatory 
control  (e.g.,  for  used  oil  fuel  that  is  both 
a  waste  PCB  and  off-specification  for 
other  reasons).  (See  45  FR  at  33086  and 
33173  (May  19, 1980).) 

2.  Determination  of  Specification 
Levels.  As  indicated  above,  EPA  is 
proposing  specification  levels  for  the 


*'  As  noted  above,  we  solicit  comments  on 
whether  used  oil  with  a  flush  point  lower  than  100' 
P  should  be  subject  to  regulation  as  hazardous 
waste  fuel  rather  than  off-specification  used  oil  fuel. 
The  reasons  could  be  that  the  oil  was  mixed  with 
hazardous  ignitable  wastes  (e.g..  ignitable  solvents), 
and  that  the  flash  point  is  an  indication  of  massive 
adulteration  that  did  not  occur  during  use  of  the  oil. 

*'  PCB  concentrations  in  used  oil  typically  range 
from  7  to  SO  ppm.  Emissions  modeling  has  shown 
that  ambient  PCB  levels  resulting  from  burning  used 
oil  with  these  PCB  levels  in  nonindustrial  boilers  is 
not  likely  to  pose  a  serious  health  hazard.  Lifetime 
cancer  risk  would  increase  less  than  1  X  10-'  (i.e.. 
1  in  1.000.000).  See  PEDCo  Envlrtinmental  Inc..  Risf. 
Assessment  of  Waste  Oil  Burning,  pp.  5-6  and  5-7. 

*"  Under  provisions  of  40  CFW  Part  761.  waste 
PCBs  may  be  burned  in  a  fossil  fuel  fired  boiler 
provided  that  the  unit  has  a  capacity  of  at  least  50 
million  Blu/hr  and  is  monitored  to  ensure  it  is 
operating  at  peak  combustion  •fficiency.  In 
addition,  prior  approval  is  required  from  the 
Administrator  to  burn  certain  waste  PCBs  in  » 
boiler. 


following  parameters  in  used  oil  fuels: 
Arsenic,  cadmium,  chromium,  lead,  and 
flash  point.  This  section  explains  how 
levels  were  selected  for  each  parameter 
in  the  proposed  specification.'" 

Under  today's  proposal,  a  used  oil  fuel 
would  have  to  meet  all  of  the 
specifications  in  order  to  be  burned  in  a 
nonindustrial  boiler.  EPA  has 
determined,  as  discussed  earlier  in  this 
preamble,  that  these  boilers  are 
generally  not  suited  for  burning 
contaminated  waste  fuels.  In  general, 
EPA  agrees  with  the  House  Committee 
on  Energy  and  Commerce,  which 
reported  the  finding  that  operators  of 
facilities  with  nonindustrial  boilers 
expect  to  receive  and  are  equipped  to 
handle  only  commercial  grade  fuel  oil 
(See  H.R.  Rep.  No.  98-198  at  39,  42.) 
However.  EPA  does  not  believe  it  is 
necessary  for  used  oil  fuel  to  be 
physically  and  chemically  identical  to 
virgin  fuel  oils  in  every  respect. 

As  discussed  previously,  EPA  has 
determined  that  certain  used  oil 
contaminants  can  pose  a  serious  risk 
when  the  oil  is  burned  in  nonindustrial 
boilers  in  urban  areas.  EPA  has 
determined  that  the  concentrations  of 
some  of  these  contaminants  should  be 
limited  to  levels  found  in  commercial 
fuel  oils.  However,  the  health  risk  from 
other  contaminants  would  not  be  serious 
if  used  oil  concentrations  are  limited  to 
levels  higher  than  found  in  commercial 
fuel  oil.  The  basis  for  these 
determinations  are  discussed  below. 

(a)  Arsenic,  Cadmium,  and  Chromium. 
As  described  earlier,  emissions  from  the 
widespread  burning  of  used  oil  fuel  in 
an  urban  area,  (such  as  when 
residential,  insitutional,  and  commercial 
boilers  bum  used  oil  fuel)  can  be 
associated  with  increases  in  ambient 
levels  of  arsenic,  cadmium,  and 
chromium.  These  metals  are 
carcinogens,  with  no  known  threshold  or 
"safe"  level  of  exposure.  Any  increased 
or  incremental  emissions  of  these  metals 
would  lead  to  an  increased  risk  of 
cancer  to  exposed  individuals.  As 
described  above,  EPA  has  concluded 
that  the  increased  risks  associated  with 
emissions  of  these  metals  are  cause  for 
concern  and  can  lead  to  an  increased 
risk  of  cancer  in  large  numbers  of 
exposed  individuals.  Therefore,  the 
Agency  has  proposed  stringent 
limitations  on  these  metals,  intended  to 
correspond  to  concentrations  typically 
found  in  commercial  fuel  oils.  (See 
Table  3.)  The  Agency's  theory  is  that 
there  is  no  protection  to  human  health 
and  the  environment  if  recycled 


products  are  replaced  by  virgin  products 
that  are  identical  in  terms  of  toxicant 
concentration,  and  therefore  that 
specification  levels  should  ordinarily  be 
no  more  stringent  than  levels  found  in 
the  commercial  products  that  would  be 
used  in  place  of  the  recycled  product. 
See  46  FR  at  44971  (August  8.  1981) 
(exemption  of  spent  pickle  liquor  used 
as  a  wastewater  conditioner). 

Table  3.— Proposed  Used  Oil  Fuel  Specifi- 
cations FOR  Metals  That  Are  Non- 
threshold  Pollutants 


Contaminant 


Arsenic 

Cadmium.... 
Ctiromium.. 


Maximum 
allowable 
level  (ppm) 


6J0 
2j0 

to 


The  proposed  levels  for  arsenic, 
cadmium,  and  chromium  represent  the 
95th  percentile  concentrations  based  on 
40-50  analyses  of  commercial  fuel  oils.*' 
"Thus,  95  percent  of  the  commercial  fuel 
oil  sampled  meets  the  specification.  We 
are  proposing  to  base  the  specification 
on  the  95th  percentile  virgin  fuel  oil 
levels  to  ensure  that  most  virgin  oils 
would  meet  the  specification  but  that 
abnormally  high  virgin  oil  levels  (i.e., 
"outliers")  would  not  unduly  bias  the 
specification.  EPA  specifically  requests 
comments  on  whether  the  95th 
percentile  concentrations  are 
appropriate  for  setting  specification 
levels. 

Another  benefit  from  setting  stringent 
limits  is  to  prevent  contamination  of 
boiler  ash  with  toxic  metals.  Although 
this  ash  may  exhibit  EP  toxicity  and.  if 
so.  should  ordinarily  be  managed  as 
hazardous  waste,  operators  of 
nonindustrial  boilers  such  as  those  in 
apartment  and  office  buildings  and 
hospitals  may  not  be  aware  of  their 
obligations  and  may  not  manage  the 
residues  as  hazardous  wastes. "The  fuel 
specification  for  these  metals  should 
help  assure  that  the  ash  is  in  fact 
nonhazardous. 

(b)  Lead.  Lead  is  a  pollutant 
associated  with  nervous  system  damage 
and  renal  damage.  The  Agency 
established  the  NAAQS  for  lead  of  1.5 
ftg/m'  to  prevent  exposure  of  most 
members  of  the  sensitive  population 
(young  children)  to  ambient  lead  levels 
that  can  cause  interference  with 
development  of  red  blood  cells." 


'0  The  basis  for  including  PCBs  and  for  the  PCB 
limit  is  discussed  above. 


'■'  Franklin  Associates.  Ltd..  Composition  of  Used 
Oil.  p.  5-11. 

'=GCA  Corp..  Environmental  Characterization  of 
Waste  Oil  Combustion,  p.  14. 

"The  NAAQS  is  intended  to  prevent  young 
children  from  exceeding  a  blood  lead  level  of  30 

Continued 
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EPA  hds  estimated  ambient  levels 
under  various  scenarios  of  boiler  size 
and  location,  receptor  location,  and  used 
oil  concentration  to  determine  a 
concentration  that  would  provide 
reasonable  assurance  that  ambient  lead 
levels  would  not  exceed  the  .N'AAQS 
under  realistic,  worst-case  conditions.** 
Lead  emissions  were  modeled  from 
single  boilers  with  capacities  varying 
from  less  than  1  million  Btu/hr  to  250 
million  Btu/hr.  in  addition,  to  simulate 
some  of  the  realistic,  worst-case 
conditions  typical  of  highly  urbanized 
and  commercialized  areas  where  most 
nonindustrial  boilers  are  located, 
emissions  from  clusters  of  four  and 
sixteen  units  equally  spaced  at  50  or  100 
meters  in  a  square  were  modeled  for 
units  with  capacities  up  to  50  million 
Btu/hr.  In  some  scenario.s.  receptors 
(i.e..  exposed  individuals)  were  assumed 
to  be  exposed  to  ambient  air  that  is 
iibove  ground  level  as  occurs  with 
windows  or  air  intake  systems  in  multi- 
story structures  (i.e..  "elevated 
receptors")  and  to  be  close  to  the  source 
(25  to  50  meters)  (i.e..  "close  receptors"). 
The  boilers  were  assumed  to  be  burning 
lOO'u  used  oil  with  lead  concentrations 
ranging  from  10  to  1000  ppm  and  to  be 
operating  at  50%  capacity  to  simulate 
worst-case  conditions  during  the  winter 
heating  season.  Wind  conditions 
modeled  were  historical  conditions  for 
January  at  a  point  in  a  major  urban  area. 

Modeling  results  indicate  that  burning 
used  oil  with  a  lead  concentration  of 
1000  ppm  (the  90th  percentile 
concentration  of  data  available  at  the 
time  of  the  study)  in  nonindustrial 
boilers  in  urban  areas  can  cause  "hot 
spots"  (areas  where  ambient  levels 
exceed  the  NAAQS)  under  a  number  of 
typical  scenarios:  (1)  Single  large  boilers 
(250  million  Btu/hr)  with  short  stacks; 
(2)  small  clusters  of  medium  size  boilers 
(50  million  Btu/hr)  in  situations  where 
persons  are  exposed  to  ambient  air 
above  ground  level  through  windows  or 
air  intake  systems  of  multistory 
buildings  (i.e..  elevated  receptors):  (3) 
single  small  boilers  (10  million  Btu/hr). 
again  considering  elevated  receptors; 
and  (4)  large  clusters  of  very  small 
boilers  (1  million  Btu/hr).  again 
considering  elevated  receptors.  At  a 
lead  concentration  of  250  ppm  (roughly 


I 


^x/ill.  Bluud  levels  atwvp  JO  iig'dl  jre  associiited 
with  impairmenl  of  heme  svnlhenis  in  cpIIs 
indiculed  by  elevdfed  er\ihr<x>lp  prolopurphv rin. 
In  addition,  there  art-  other  adveise  effe;;l» 
aisociated  with  blood  lex  els  above  aOjig/dl  vvhich 
'  jn  result  from  exposure  to  ronienlMtions  well 
atM)ve  lt»e  .\AAQS.  including  emj^phalopalhy  and 
renal  damage  (S^e  «  KR  4«i2W-2ei  (Oilolwr  5. 
ITS)). 

'■PEDCo  Environmenlal.  Iw...  /?(sA  As»>vxmfnt  ot 
H  (»sf««  Oil  Burning. 


the  50th  percentile  value),  several 
scenarios  that  are  not  typical  but 
probably  not  infrequent  can  still  croate 
"hot  spots":  (1)  Small  clusters  of  medium 
size  boilers  considering  both  elevated 
and  close  receptors  (i.e..  persons  are 
exposed  to  ambient  air  above  ground 
level  and  at  a  distance  of  25  to  50  meters 
from  the  stack):  (2)  small  clusters  of 
small  boilers  considering  both  elevated 
and  close  receptors;  and  (3)  larse 
clusters  of  small  boilers  considering 
only  elevated  receptors.  A  lead 
concentration  of  100  ppm  would  prexeni 
"hot  spots"  in  all  but  a  few  conceivable 
but  exceptional  scenarios  where  small 
or  medium  boilers  are  clustered  together 
and  where  receptors  are  down  wind. 
elevated  (at  the  height  of  the  stack)  and 
extremely  close  to  the  source  (within  25 
meters).  A  lead  concentration  of  10  ppm 
(the  95th  percentile  virgin  fuel  oil  lead 
concentration  )  results  in  ambient  levels 
well  below  the  N.\AQS  in  virtually  all 
situations. 

EPA  believes  that  a  lead  specification 
of  liX)  ppm  ensure  that  ambient  lead 
levels  in  the  vicinity  of  both  large  and 
small  single  and  clustered  sources 
would  be  well  below  the  NAAQS.  on 
the  order  of  50%  of  the  standard.  Only  in 
unique  and  truly  extreme  scenarios 
would  ambient  levels  be  expected  to 
exceed  the  standard.** 

Although  background  ambient  lead 
levels  in  urban  areas  are  considered  to 
range  from  0.5  to  1.0  ng/nv'  and  are 
above  1  fig/m'  for  several  urban  areas, 
only  those  used  oil  burning  scenarios 
that  are  likely  to  cause  ambient  levels  to 
approach  or  exceed  the  standard  were 
considered  for  a  number  of  reasons:  (1) 
It  is  not  clear  to  what  extent  the  ambient 
air  monitoring  stations  typically  located 
next  to  traffic  corridors  are  measuring 
lead  levels  from  used  oil  burning  as  well 
as  from  automobiles:  (2)  urban  air  lead 
levels  are  thought  to  be  decreasing  as 
more  automobiles  bum  unleaded  fuel; 
and  (3)  many  of  the  high  lead  levels 
resulting  from  modeling  used  oil  burning 
were  found  at  elevated  locations  where 
background  levels  from  automotive 
exhausts  should  be  minimal. 

Although  limiting  lead  levels  to  100 
ppm  should  ensure  that  nonindustrial 
boilers  would  not  cause  ambient  lead 
levels  to  exceed  the  NAAQS.  the 


**  For  example,  the  standard  could  be  exrecded 
in  a  situation  where  several  50  million  Btu/hr. 
medium  sized  trailers  serving  very  large  hi^h-rise 
structures  with  about  MM.OnO  ft''  of  floor  space  are 
4pared  alx>ut  100  meters  apart,  where  all  i>f  the 
Imilers  hum  used  oil  with  1(X)  ppm  lead 
•:oncentration.  and  where  an  individual  is  exposed 
to  dir  through  a  window  or  air  int.ike  systom  that  is 
located  close  to  the  slack  (about  50  metersj.  and  at 
a  height  equal  to  the  boiler  stack  height,  and 
rtirertiv  down  wind  from  at  least  two  of  the  st.uks 


Agency  is,  nonetheless,  concerned  that 
such  a  100  ppm  lead  specification  for 
used  oil  fuel  would  not  be  a  protective 
as  is  reasonable.  The  document  the 
.Agency  used  to  develop  the  .\AAQS. 
Air  Quality  Criteria  for  Lead,  and  the 
NAAQS  itself  are  currently  under 
review  as  required  by  Sections  108  and 
109  of  the  Clean  Air  Act  (42  U.S.C.  7408 
and  7409).  Any  amendments  to  the 
NAAQS  are  scheduled  to  be  proposed  in 
1986. 

The  existing  NAAQS  is  based  on 
findings  by  EPA  and  the  Centers  for 
Disease  Control  (CDC)  that  30  ^ig/dl 
blood  lead  levels  should  be  prevented  in 
children.  At  this  time.  EPA  and  other 
federal  agencies,  including  CDC.  are 
reviewing  new  data  that  report  IQ 
effects  in  children  exposed  to  lead  levels 
below  30  /ig/dl.  In  addition,  there  are 
other  effects  below  30  fxg/dl,  including 
changes  in  heme  synthesis,  changes  in 
brain  wave  patterns,  reduced  nerve 
conductive  velocity,  and  reduced 
Vitamin  D  levels  in  children.  Should  the 
peer  review  process  find  that  these  data 
are  persuasive,  the  ambient  standard 
may  be  revised  accordingly. 

In  addition,  the  Agency  is  requiring 
the  pha.se-down  of  lead  in  gasoline — the 
primary  source  of  ambient  lead  in  urban 
areas.  Because  sources  of  lead  are 
additive,  and  exposure  to  lead  among 
the  general  population  is  widespread, 
constituting  a  national  health  problem, 
the  Agency  believes  that  it  is  reasonable 
that  efforts  be  made  to  reduce 
preventable  sources  of  lead  exposure.** 

In  light  of  these  concerns,  the  Agency 
has  considered  proposing  a  used  oil  fuel 
specification  for  lead  at  the  level  found 
in  virgin  fuel  oil.  10  ppm  (i.e..  95%  or  50 
samples  of  virgin  fuel  oil  contained  less 
than  10  ppm  lead).  This  would  address 
our  health  concerns  and  would  ensure 
that  there  would  not  be  a  significant 
increase  in  lead  emissions  when  used  oil 
fuels  displace  commercial  fuel  oil. 
However,  we  are  concerned  that  a  lead 
specification  as  low  as  10  ppm  would 
effectively  preclude  most  burning  of 
used  oil  as  fuel  because:  (1)  Only  about 
.10%  of  used  oil  could  meet  the 
specification,  either  as  generated  or 
after  blending  with  90%  virgin  fuel  oil 
containing  mean  metal  concentrations 
(blending  with  more  than  90%  virgin  fuel 
oil  is  not  considered  to  be  generally 
economical);  (2)  most  used  oil  would, 
thus,  be  precluded  from  burning  in 


»•  S.ie  47  KR  :)a070-3d078  (August  27.  198::|  whore 
ihe  Agency  discusses  the  bases  for  the  gasuiine  lead 
phasedown  regulation  and  Ihe  lead  NAAQS.  the 
relationship  between  gasoline  lead  phasedown  and 
.imbient  air  levels,  and  studies  of  the  effects  of  low 
level  lead  expo.siire  on  intelligence  or  behav'or  of 
•  hildren. 


) 
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noninduslrial  boilers;  and  (3)  industrial 
boilers  and  furnaces  may  also  be  largely 
precluded  from  burning  used  oil  fuel 
under  the  Phase  II  technical  controls  on 
boilers  and  industrial  furnaces.  (Under 
the  Phase  II  rules  for  boilers  and 
industrial  furnaces,  the  Agency  is 
considering  applying  the  used  oil  fuel 
metals  specification  proposed  today — as 
one  regulatory  option — to  boilers  and 
industrial  furnaces  that  do  not  have  air 
pollution  control  equipment  because  the 
units  can  pose  risks  similar  to 
nonindustrial  boilers.  Boilers  and 
industrial  furnaces  with  air  pollution 
control  equipment  may  be  allowed  to 
burn  used  oil  fuel  that  contains  higher 
levels  of  metals  provided  that  the 
control  equipment  has  a  collection 
efficiency  such  that  controlled  emissions 
are  not  greater  than  if  specification  used 
oil  fuel  were  burned.)  In  comparision, 
the  amount  of  used  oil  that  could  meet  a 
specification  with  other  allowable  lead 
levels  is  as  follows: 


P 

ppm 


Percent  of  used  oil  that  can 
meet  speoticalxjn 


Lead  specification 


50 


30 


50 


too 

ppm 


200 

ppm 


86 


87 


At  allowable  lead  levels  greater  than 
100  ppm,  the  amount  the  used  oil  that 
can  meet  the  specification  does  not 
increase  substantially. 

At  a  lead  specification  level  of  10 
ppm.  70%  of  used  oil,  about  350  million 
gallons  per  year,  could  be  diverted  from 
burning.  Even  if  the  amount  of  used  oil 
that  is  rerefined  is  doubled,  only  about 
100  million  gallons  of  used  oil  million 
gallons  per  year  of  used  oil  burned  as 
fuel  could  be  diverted  to  that  use.  Thus, 
large  quantities  of  used  oil  heretofore 
recycled  could  be  diverted  to  disposal. 
Not  only  would  this  waste  a  valuable 
resource,  but  it  could  result  in  health 
risks  if  generators  or  collectors  disposed 
of  their  used  oil  improperly  rather  than 
incur  the  cost  of  proper  management 
under  existing  and  pending  rules.*'  See 
H.R.  Rep.  No.  98-198  at  65.  Given  the 
huge  number  of  generators  and 
collectors,  enforcement  efforts  may  be 
limited  and  illicit  activities  may  go 
undetected  until  serious  problems  are 
caused. 

The  Agency  had  decided  to  propose  a 
lead  specification  range  of  10  to  100  ppm 


'■''  Used  oil  that  exhibits  a  charucleristic  uf 
hazai^ous  waste  or  thai  is  nrtxed  with  hazdrdous 
waste  is  subject  lo  regulation  as  hazardous  waste 
when  disposed  under  existin|;  rules.  In  addition,  the 
Agency  is  developing  controls  for  recycled  used  oil 
under  authority  of  the  Used  Oil  Recycling  Act 
amendments  to  RCRA.  and  i»  considering  whether 
used  oil  should  be  listed  as  hazardous  wattle.  These 
rules  are  scheduled  to  be  proposed  in  1985. 


to  encourage  public  comment  on  the 
issues  presented  here  and  to  allow  final 
promulgation  of  a  lead  level  that 
represents:  (1)  A  level  of  100  ppm  based 
on  ensuring  that  nonindustrial  boilers  do 
not  cause  ambient  lead  levels  to  exceed 
the  NAAQS;  (2)  a  level  of  10  ppm  based 
on  commercial  fuel  oil  levels  that  would 
limit  lead  emissions  as  much  as 
possible;  or  (3)  an  intermediate  level 
that  balances  the  concerns  of  whether 
the  NAAQS-based  level  is  as  protective 
of  public  health  as  is  reasonable  and 
whether  a  level  lower  than  100  ppm 
would  severely  disrupt  used  oil  rccyling 
and  result  in  dumping. 

The  Agency  also  specifically  requests 
comments  on  the  following  issues:  (1) 
Whether  other  factors  or  scenarios 
should  be  considered  that  might  suggest 
that  another  limit  would  be  required  to 
ensure  ambient  lead  levels  do  not 
exceed  the  NAAQS:  (2)  whether  a  two- 
tiered  specification  would  be  more 
appropriate  where  a  very  low  limit  (e.g., 
10  ppm)  is  required  (or  used  oil  burning 
is  banned)  for  boilers  within  highly 
urbanized  and  commercialized  areas 
(which  could,  perhaps,  be  identified  by 
using  the  Bureau  of  Census  list  of  cities 
with  more  than  25,000  population)  and  a 
higher  limit  (e.g.  100  ppm)  is  allowed  for 
other  areas  where  sources  and  receptors 
are  more  widely  spaced  and,  thus, 
where  individuals  are  likely  to  be 
exposed  to  lower  ambient  levels 
attributable  to  the  source. 

The  Agency  also  considered  whether 
specifications  for  arsenic,  cadmium,  and 
chromium  would  be  needed  if  a  lead 
level  at  the  low  end  of  the  range  were 
selected  for  promulgation.  At  a  very  low 
lead  limit,  used  oil  would  be  much  more 
likely  to  fail  the  specification  (even  after 
90%  blending  with  virgin  fuel  oil) 
because  of  lead  rather  than  arsenic, 
cadmium,  and  chromium  as  follows: 


Lead  specification 


10  ppm 

50  ppm 

too  ppm. 


Per- 
cent' 


95 
80 
SO 


I  Percent  o1  used  oil  failing  specification  (after  90%  tjlend- 
ing  with  virgm  fuel  oil)  t>ecause  ol  lead  content. 

Source  Based  on  data  in  Franklin  Associates.  Ltd .  Corr- 
pcsilion  of  Used  OH.  Appendix 

The  Agency  believes  that  specifications 
for  arsenic,  cadmium,  and  chromium  are 
needed  even  if  a  lead  limit  as  low  as  10 
ppm  were  promulgated  for  a  number  of 
reasons.  Used  oil  lead  levels  are 
expected  to  decrease  over  the  next 
several  years  as  a  result  of  the  Agency's 
leaded  gasoline  phasedown  program. 
(Lead  in  used  oil  is  largely  attributable 
to  contamination  of  crankcase  oil  with 
lead  from  leaded  gasoline  "blow-by".) 
Thus,  although  less  and  less  used  oil 


would  fail  the  specification  for  lead  over 
time,  that  oil  could  have  high  arsenic, 
cadmium,  or  chromium  levels.  In 
addition,  as  discussed  above,  the 
Agency  is  considering  in  the  Phase  II 
technical  controls  for  boilers  and 
industrial  furnaces  applying  the  used  oil 
fuel  specification  proposed  today  to 
used  oil  burned  in  those  units  as  well. 
However,  under  one  regulatory  option 
being  considered,  burning  of  off- 
specification  used  oil  fuel  would  be 
allowed  in  units  with  air  pollution 
control  equipment  that  controls 
emissions  to  levels  that  would  occur  if 
specification  used  oil  were  burned. 
Thus,  controls  are  needed  for  all 
constituents  in  used  oil  that  can  pose  a 
health  hazard  when  the  oil  is  burned — 
arsenic,  cadmium,  and  chromium  as  well 
as  lead.  The  Agency  specifically 
requests  comments  on  whether  arsenic, 
cadmium,  and  chromium  specifications 
are  needed  if  a  low  lead  specification 
level  is  selected  for  promulgation. 

(d)  Flash  Point.  EPA  is  proposing  that 
used  oil  fuel  with  a  flash  point  over  100 
'F  Be  exempt  from  regulation,  provided 
that  it  meets  the  specification  levels  for 
metals  and  PCBs.  Such  fuel  could, 
therefore,  be  burned  in  residential, 
institutional,  and  commercial  boilers. 
The  basis  for  this  is  that  fuels  with  Hash 
points  as  low  as  100  T— the  ASTM 
specification  for  Number  2  distillate 
fuel — are  routinely  handled  by  fuel 
transporters  and  users,  including 
residential,  institutional,  and 
commercial  boiler  owners.  EPA  believes 
that  used  oil  fuel  that  otherwise  meets 
the  proposed  specification  is  essentially 
equivalent  to  commercial  fuel  oil  with 
respect  to  hazards  posed  during 
handling  (and  risks  posed  by  burning) 
and  rtiat  it  will  be  handled  with  the 
same  care  as  commercial  fuel  oil. 

Used  oil  with  a  flash  point  of  less  that 
100  T  would  be  subject  to  regulation  as 
off-specivication  used  oil  fuel.  Fuels 
with  a  flash  point  below  100  °F  are  not 
routinely  handled  by  fuel  transporters  or 
users  and  are  inherently  very  hazardous. 
(According  to  ASTM  specifications,  no 
commercial  grade  fuel  oil  should  have  a 
fiash  point  below  100  "F.)  Thus,  such 
fuels  wotjld  be  regulated  as  off- 
specification  used  oil  fuel  and  would  be 
subject  to  the  notification,  invoice  and 
certification  requirements  and  could  be 
burned  only  in  industrial  boilers  and 
furnaces.**  As  discussed  previously  in 


"  At  first  glance,  setting  the  specincation  at  100 
'F  may  appear  inconsistent  with  the  current 
definition.for  the  characteristic  of  ignilability  found 
in  40  CFR'261.21,  which  states  that  a  liquid  having  a 
flash  point  below  140  'F  is  an  Ignilable  hazardous 
waste.  However,  the  Agency  has  determined  that 
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footnote  47.  we  are  also  soliciting 
comments  on  whether  used  oil  with  a 
flash  point  lower  than  100  T  should  be 
regulated  as  hazardous  waste.  If  the 
final  rule  for  used  oil  fuel  is  promulgated 
with  such  low  flash  point  oils  regulated 
as  off-specification  oil  rather  th<in 
hazardous  waste  fuel,  the  Agency  will 
propose  to  control  the  handling  hazards 
such  oil  poses  during  storage  and 
transportation  in  the  used  oil  listing/ 
management  rules  scheduled  to  be 
proposed  in  late  1985. 

E.  Basis  for  Deferring  Regulation  of 
Used  Oil  Space  Healers 

The  prohibition  on  burning  off- 
specification  used  oil  fuel  in 
nonindustrial  boilers  does  not  apply  at 
this  time  to  used  oil-fired  space  heaters. 
We  are  deferring  regulation  of  these 
units  until  we  better  understand  the 
hazards  they  may  pose  and  evaluate 
options  to  address  any  such  hazards.  In 
the  interim.  EPA  is  proposing  a 
conditional  exemption  for  these  units. 

The  Agency  believes  that  roughly 
35,(100  used  oil  space  heaters  have  been 
sold  nationwide  to  automotive  service 
shops  and  other  generators  of  crankcase 
oil.'*  These  units  are  designed  to  bum 
100%  crankcase  oil  and  are  very  small. 
They  bum  0.1  to  4  gallons  per  hour  of 
used  oil  and  the  largest  units  have  a 
maximum  heat  input  capacity  of  0.5 
million  BTU  per  hour.  Approximately 
90%  of  used  oil  space  heaters  are  the 
vaporization  type  where  volatile 
organics  in  the  oil  are  vaporized  and 
ignited,  while  metals,  sediment  and 
heavy  organic  compounds  remain  in  a 
pan  at  the  base  of  the  unit.  Vaporization 
units  appear  to  have  low  metals 
emissions  rates — 5  to  15%  of  the  metals 
in  the  used  nil  are  emitted  from  the 
stack."  Other  used  oil  space  heaters  are 


rp)iulation  of  us<k1  oil  (ueU  hjvinij  d  flash  puint 
l)elween  100-140  F  i»  not  ncccsswry  (provideii  ihev 
meet  the  specirication)  for  the  red«ons  discussed  in 
rt>e  text.  In  addition,  the  'innilsbility"  r.hjrdcteristic 
for  hdzdrdous  wdste  wds  intended  mainK  ;n 
iflentify    wastes  culpable  of  rjusing  tires  Jurinff 
routine  transportation,  storage,  and  di^iposdi  and 
wastes  capable  of  severely  ex.n  trbalnn  a  fire  once 
started.    (See  45  FR  33108  Max  19  1980).)  The  140 
'f  limit  was  selected  because  suf.h  an  ambient 
temperature  is  re)|ularl>  encountered  during  landfill 
disposal,  and  in  such  environments,  lii^uid  wdstrs 
with  flash  points  lower  than  l  W  F  will  rt<idilv 
volatilize  and  can  easily  be  i^^ited  by  the  numerous 
ignition  sources  'o  which  wastes  ire  •xpiise.H  during 
m.in  jgemenl. 

-*  Development  Planning  and  Reseanh 
Associates.  Inc..  Selectet/ Ciomctfristfis  ■>> ;hf 
Waste  Oil  Space  Hmiler  Ir.dastn. .  July  ISSi. 

*•  CCA  Corporation.  Thf  f-'u!f  o'  /lii.'nrHni.i  und 
\i>iihozuniovs  Ajslfs  in  I'at^iOil Ht^  •.'Jinii.  .April 
I9H3.  p.  Vl-I«.  Draft  Report. 


the  atomization  type  where  the  oil  is 
"sprayed'Mnto  the  combustion  zone. 
Atomization  units  appear  to  have 
relatively  high  metals  emission  rates — 
75  to  95 'o. 

Preliminary  assessments  indicate  that 
vaporization  units  may  not  pose  a 
significant  health  hazard.  However,  it  is 
not  clear  whether  atomization  units  pose 
a  significant  health  risk  with  respect  to 
metals  emissions.  In  a  situation  where 
four  atomization  units  may  be  spai.oiJ  in 
a  square  50  meters  apart  (as  around  an 
intersection)  and  emisi>ion  plumes 
overlap,  it  appears  that  ambient  lead 
levels  would  increase  by  about  10 
percent  of  the  National  Ambient  Air 
Quality  Standard.  In  addition,  emissions 
of  arsenic,  cadmium,  and  chromium 
from  atomization  units  may  pose  a 
cancer  risk  to  the  most  exposed 
individual  on  the  order  of  1  in  100,000.*' 

The  Agency  is  considering  whether 
these  risk  levels  are  significant  and.  if 
so.  what  approaches  could  be  used  to 
reduce  the  risk.  If  the  atomization  units 
alone  are  considered  to  pose  a 
significant  risk,  the  burnmg  of  off- 
specification  used  oil  in  those  uits  could 
be  banned.  Under  this  approach.  EPA 
must  determine  how  to  handle  the 
atomization  units  currently  in  operation 
and  how  to  clearly  differentiate  between 
atomization  and  vaporization  units. 
Alternatively,  EPA  could  prohibit 
burning  of  off-specification  used  oil  in 
space  heaters  that  cannot  meet  an 
emissions  performance  standard  (e.g., 
requirement  that  heaters  emit  less  than 
10^  of  the  metals  in  the  fuel).  Finally, 
the  Agency  could  determine  that  the  risk 
posed  by  these  units  is  not  significant  or 
only  marginally  significant  and  thus  not 
worth  the  Agency  and  state  resources 
that  would  be  required  to  implement 
and  enforce  a  regulatory  svstem  to 
effectively  reduce  the  risk. 

The  Agency  will  address  the 
regulation  of  used  oil  space  heaters 
beyond  the  requirement  for  outside 
venting  proposed  today  in  the  used  oil 
listing/management  rule  scheduled  !o  be 
proposed  in  1985.  In  the  interim,  the 
Agency  encourages  comments  on 
whether  the  risks  of  burning  used  oil  in 
space  heaters  are  significant,  and.  if  so. 
on  approaches  to  reduce  risks. 

To  be  excluded  (at  this  time)  from  the 
prohibition  on  burning  off-specification 
used  oil.  owners  and  operators  of  used 
oil-fired  space  heaters  wotild  have  lo 


*'  Metals  emissiiins.  ambient  leieis  jiid  luks  .ire 
db-iut  an  order  uf  magnitude  lower  fur  xaporizaliiin 
units  In  .iddilion.  the  cancer  risk  f.om  einiss^onsof 
unbiimed  rhioiinatcd  solvents  does  not  app  •  ir  to 
fvreed  1  in  l.inn.llOO  for  eilher  vaporiiation  or 
■  tnmizaiion  units.  See  PF:DCo.  F.nviri>nme-;l:il  Inc. 
H:  -ti  Aa^n'isiiifisl  of  IVusIf  Oi!  Buri.infi.  pp.  4-i: 
thiiiugh  4-14  ami  .S-5  lhroui{h  .S-S 


meet  three  conditions:  (1)  the  healer 
must  have  a  maximum  heat  capacity  of 
less- than  0.5  million  BTU/hr:  (2)  the 
heater  must  burn  only  used  oil  that  the 
owner  or  operator  generates  on-site  or 
receives  used  oil  from  individuals  who 
change  the  oil  in  their  automobiles  or 
other  equipment  (i.e.,  "household  waste" 
generated  by  "do-it-yourself  oil 
changers):  and  (3)  the  heater  must  be 
vented  to  the  outside  atmosphere.  The 
I  apacity  restriction  is  imposed  to  limit 
the  exemption  to  legitimate  used  oil- 
fired  space  heaters  used  by  automotive 
seiv'i:e  shops.  An  upper  size  limit  of  0.5 
million  BTU/hr  heat  input  encompasses 
all  used  oil  space  heaters  in  use  today 
and  prevents  operators  of  lai-ger  boilers 
from  claiming  they  are  operating  used 
■lil-fired  space  heaters.  The  second 
condition  is  imposed  to  ensure  that  only 
facilities  tha)  generate  used  oil,  such  as 
automotive  service  shops,  and  that 
might  normally  purchase  such  heaters 
.ire  eligible  for  the  exemption.  This  will 
preclude  the  possibility,  albeit  remote, 
that  persons  who  are  not  used  oil 
generator  might  purchase  these  units 
and  purchase  off-specification  used  oil 
from  processors  or  blenders.  Finally,  we 
are  requiring  that  the  heaters  be  vented 
outside  to  avoid  high  indoor 
concentrations  of  lead  and  other  to.xic 
compounds." 

/•'.  Prohibition  on  Cement  Kilns  in  Urban 
Areas  Burning  Hazardous  Waste  Fuel 

The  Hazardous  and  Solid  Waste 
.Amendments  of  1984  prohibit  cement 
kilns  located  in  cities  with  populations 
greater  than  500,000  from  burning 
hazardous  waste  fuels  unless  they 
comply  with  the  standards  applicable  to 
hazardous  waste  incinerators.  See 
RCRA  amended  Section  3004(1).  This 
requirement  takes  effect  by  operation  of 
law.  and  so  applies  although  EPA  is  not 
presently  proposing  to  restrict  burning  of 
hazardous  waste  fuels  in  other  types  of 
industrial  furnaces.  (EPA  is  in  the 
process  of  adopting  regulatory  language 
adding  the  bill's  requirements  for  such 
cement  kilns  to  the  Subtitle  C 
regulations.)  Since  this  prohibition  takes 
effect  by  operation  of  law,  it  is  not  part 
of  today's  proposal. 

G.  Request  for  Comments  on  Issues 
Pf^rfaining  to  the  Prohibition 

FPA  specifically  requests  comments 
on  the  two  issues  discussed  below. 

1 .  Rri/iiest  for  Comments  on 
Prohibiting  the  Burning  of  Waste  Fuels 
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"  KPA  also  pi  ins  to  issue  an  advisory  undrr 
.luthority  of  the  Toxic  Substances  Control  Act 
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n-HniienHMits  iif  Ihis  proposed  rule 
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in  Small  Industrial  Boilers.  There  are 
some  common  characteristics  shared  by 
many  very  small  industrial  and 
nonindustrial  boilers  that  can  tend  to 
make  their  hazard  potential  similar. 
Many  industrial  boilers  arc  similar  in 
size,  operation,  and  location  to  most  of 
the  nonindustrial  boilers.*"  Nearly  gCo 
of  the  approximately  125,a(X)  industrial 
oil  fired  boilers,  like  more  than  98%  of 
the  approximately  265.000  commercial 
and  institutional  oil  fired  boilers  (and 
virtually  all  residential  boilers),  are  very 
small  units  with  a  heat  input  capacity  of 
less  than  5-10  million  BTU/hr.««  These 
small  industrial  boilers  arc  identical  in 
type  and  operation  to  most 
nonindustrial  boilers.  They  are  mostly 
firetube  or  cast  iron  boilers  with 
unsophisticated  combustion  controls.  In 
addition,  from  50  to  75  percent  of 
industrial  boilers  are  located  in  urban 
areas  like  nearly  all  nonindustrial 
boilers.**  Further,  the  smaller  industrial 
boilers  are  likely  to  be 
disproportionately  located  in  urban 
areas  given  that  "heavy"  industries  can 
be  expected  to  use  the  larger  units  and 
to  have  a  disproportionately  large 
percentage  of  establishments  located  in 
nonurban  areas. 

Given  these  factors,  the  Agency  is 
requesting  comments  on  whether  the 
prohibitions  included  in  the  regulations 
proposed  today  should  be  extended  to 
include  very  small  industrial  boilers.  A 
size  cut-off  in  the  range  of  5  to  10  million 
BTU/hr  heat  capacity  seems  reasonable 
because  boilers  smaller  than  that  range 
typically  have  relatively  crude 
combustion  controls  (e.g..  on-off  controls 
and  fixed  linkage  between  fuel  firing 
rate  and  combustion  air  flow  rate)  and 
may  not  be  able  to  maintain  peak 
combustion  efficiency  (and.  thus, 
destruction  efficiency)  when  burning 
hazardous  waste.**  Although  nearly  90 


*'  As  discussed  in  Section  VI-B-1  of  this 
preamble,  nonindustrial  boilers  rdn  pose  significant 
health  risks  because:  (1)  They  are  typically  very 
small  and  may  not  achieve  conipl«te  i  ombustion  of 
toxic  organics  (e.g..  99.99%  destruction!  because  of 
inadequate  controls  to  maintain  optimum 
combustion  conditions  when  ftrin|  hazardous  waste 
and  because  of  short  residence  ti!iie  of  toxic 
organics  in  the  rxtmbustion  zone:  4nd  (2)  the  risk 
from  incomplete  combustion  is  uimpounded 
because  non-industrial  boilers  are  typically  loiuited 
in  urban  areas  where  sour<:es  are  frequently 
clustered  together  which  causes  emissions  plumes 
to  overlap  and  increases  ambient  concentrations  of 
toxic  compounds,  and  where  individuals  can  be 
exposed  to  high  ambient  levels  of  lemitted  toxicants 
hocduse.  they  can  be  located  close;  to  the  80urr:e  and 
exposed  to  above^round  level  dntbient  air  (e.g.. 
thmugh  windows  or  building  air  intact  systemsl. 

"  PFDCo  Environmental.  Inc..  Hisk  Assessment 
of  Waste  Oil  Burning,  pp.  A-6.  .A-jlB. 

"'  PFDCo  Environmental.  Inc..  Itisk  Assessment 
of  Waste  Oil  Burning,  pp.  A-2  through  A-17. 

"•  The  New  York  Slate  Department  of 
I'nvironmentul  Conservation  has  developed 


percent  of  all  industrial  boilers  that  burn 
fuel  oil  are  smaller  than  that  size  and 
would  be  restricted,  the  approximately 
15.000  unrestricted  boilers  represent 
80.90%  of  the  industrial  boiler  oil 
burning  capacity.*'  These  unrestricted 
industrial  boilers  would  have  more  than 
enough  capacity  to  burn  all  of  the  used 
oil  and  hazardous  waste  currently  used 
as  fuel  (even  assuming  no  used  oil 
meets,  or  is  blended  to  meet,  the 
specification  and  thus,  no  used  oil  is 
burned  in  nonindustrial  or  restricted 
industrial  boilers).  Only  approximately 
10%  of  the  unrestricted  industrial  boiler 
capacity  (i.e.,  boilers  larger  than  5-10 
million  BTU/hr)  would  be  required  to 
burn  all  used  oil  fuel  and  hazardous 
waste  fuel  assuming  boiler  load  factors 
averaged  25  to  50%  (i.e.,  on  a  yearly 
average,  the  boiler  operates  at  25  to  50% 
of  its  capacity). 

The  Agency  is  currently  conducting 
tests  of  industrial  boilers  burning 
hazardous  wastes  and  intends  to 
propose  technical  controls  on  burning 
hazardous  waste  and  used  oil  in  these 
boilers  (as  well  as  industrial  furnaces)  in 
late  1985  (i.e..  the  Phase  II  controls 
discussed  previously).  Nonetheless,  we 
are  requesting  comments  on  whether 
small  industrial  boilers  should  be 
included  in  the  prohibition  proposed  in 
today's  rule,  or  whether  regulation 
should  be  deferred  until  a  more 
definitive  determination  of  their 
impacts,  and  appropriate  regulatory 
controls,  is  completed. 

2.  Request  for  Comments  on 
Exempting  Ignitable  Wastes  from  the 
Prohibition  on  Burning  in  Nonindustrial 
Boilers.  The  Agency  is  considering  and 
exemption  from  the  prohibition  on 
burning  in  nonindustrial  boilers  for 
hazardous  waste  that  is  hazardous 
solely  because  it  ignitable.  Such  wastes 
would  pose  no  greater  fire  or  explosion 
hazard  during  handling  than  commercial 
fuel  oils  if  the  minimum  flash  paint 
allowed  for  the  exemption  was  100°  F, 
the  minimum  flash  point  for  commercial 
fuel  oils.  In  addition,  stack  emissions 
should  not  pose  a  hazard  if  the  waste  is 
hazardous  solely  because  it  exhibits  the 
characteristic  of  ignitability  in  Subpart 
D  of  40  CFR  Part  261.  However,  given 
that  the  Agency  has  not  completed  its 
efforts  to  list  waste  that  are  hazardous 
because  they  contain  toxic  compounds, 
wastes  that  are  currently  hazardous 
solely  because  they  exhibit  the 


regulations  for  the  composition  and  use  of  waste 
fuels  (Subpart  225-2|.  Those  regulations  essentially 
ban  burning  of  hazardous  waste  and  used  oil  in  a 
boiler  with  a  capacity  less  than  20  million  BTU/hr. 

"  Estimates  based  on  data  in  PEDCo 
Environmental  Inc..  Risk  Assessment  of  Wosle  Oil 
Hiiming.  pp.  A-6  and  A-7. 


characteristic  of  ignitability  may.  in  fact, 
contain  toxic  compounds.  See  46  FR  at 
7673  (January  23, 1981).  If  so.  these 
wastes  can  pose  a  hazard  during 
handling  (e.g..  from  spills,  fires),  and 
emissions  from  the  combustion  of  these 
wastes  could  expose  the  public  to  toxic 
compounds.  To  ensure  that  "ignitable- 
only"  wastes  do  not  contain  significant 
concentrations  of  toxic  compounds, 
those  toxic  compounds  of  concern  must 
be  identified,  acceptable  concentrations 
must  be  determined,  analysis 
procedures  must  be  prescribed,  and 
recordkeeping  procedures  must  be 
required.  Further,  to  make  the 
exemption  cost-effective  to  the  burner,  it 
probably  should  be  self-implementing. 

The  toxic  compounds  of  concern  are 
the  hazardous  constituents  the  Agency 
has  listed  for  toxicity  in  Appendix  VIII 
of  40  CFR  Part  261.  A  maximum 
•concentration  of  100  ppm  appears  to  be 
protective  for  most  organic  constituents 
given  that,  at  that  concentration,  stack 
gas  concentrations  of  the  constituent  are 
likely  to  be  just  at  the  detectable  limits 
given  destruction  efficiencies  of  99  to 
99.99  percent  typically  found  in 
nonindustrial  boilers.  However,  lower 
allowable  concentrations  may  be 
needed  for  highly  toxic  compounds.  In 
addition,  the  fuel  should  meet  the  used 
oil  fuel  specification  for  metals  to  ensure 
that  it  poses  no  greater  hazard  than 
exempted  used  oil  fuel  (i.e.,  on- 
.specification  used  oil). 

It  is  not  clear  what  levels  would  be 
appropriate  for  other  metals  and 
inorganic  constituents.  In  addition,  it  is 
not  clear  whether  a  self-implementing 
exemption  would  be  enforced 
adequately.  Yet  requirements  for 
interaction  by  regulatory  officials  would 
amount  to  a  permitting  or  approval 
system  and  probably  would  not  be  cost- 
effective  for  burners. 

The  Agency  is  speciHcally  requesting 
comments  on  the  need  for  an  exemption 
for  "ignitable-only"  fuels  and  how  a  self- 
implementing,  yet  effective,  exemption 
can  be  structured. 

Finally,  the  Agency  has  considered 
whether  such  "ignitable-only"  wastes 
with  a  flash  point  not  less  than  100  °F 
should  be  exempted  from  all  of  the 
requirements  proposed  today  or  just  the 
prohibition  on  burning  in  nonindustrial 
boilers.  Such  wastes  could  require 
different  types  of  handling  and  burning 
than  commercial  fuel  oils  even  though 
they  are  ignitable  with  a  flash  point 
similar  to  No.  2  and  No.  4  commercial 
fuel  oil.  Thus,  boiler  operators  may  need 
to  be  put  on  notice  that  the  fuel  is  not 
commercial  fuel  oil  but  rather  a 
hazardous  waste  fuel  that  may  not 
h'indle  and  burn  like  a  commercial  fuel. 
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To  proNide  this  notice  lo  boiler 
operators,  we  might  subject  the  waste  to 
the  manifest  and  other  administrative 
controls  applicable  to  hazardous  waste 
fuels. 

VIII.  Proposed  Administrative  Controls 

A.  An  Oveniew  of  the  Proposed 
Administrative  Controls 

In  addition  to  the  substantive  controls 
on  burning  discussed  above  and  the 
controls  on  storage  discussed  in  Section 
IX  of  this  preamble.  EPA  today  is 
proposing  that  hazardous  waste  fuel  and 
off-specification  used  oil  fuel  be  subject 
to  certain  administrative  requirements. 
These  requirements  include  one-time 
notification  to  identify  waste-as-fuel 
activities  and  to  obtain  an  EPA 
identification  number  (notification  of 
waste-as-fuel  activites  is  required  even 
if  a  person  has  previously  notified  the 
Agency  and  obtained  an  EPA 
identification  number),  compliance  with 
a  manifest  system  (a  new  requirement 
for  blended  hazardous  waste  fuels),  or 
an  invoice  system  (for  off-specification 
used  oil  fuel),  and  recordkeeping.  In 
addition,  persons  receiving  a  shipment 
of  hazardous  waste  fuel  or  off- 
specification  used  oil  fuel  would  ha\  e  to 
certify  to  the  person  initiating  the 
shipment  that  they  have  notified  EPA  of 
their  activities  and  that  they  may 
lawfully  bum  the  waste  fuel. 

In  general,  these  proposed  controls 
serve  two  purposes.  They  make  it 
possible  to  administer  and  enforce  the 
prohibitions  against  burning  in 
nonindustrial  boilers  and  provide  for 
proper  tracking  of  the  materials. 

These  administrative  requirements 
would  apply  to  hazardous  waste  fuel 
and  off-specification  used  oil  fuel 
marketers  and  burners.  Hazardous 
waste  and  used  oil  generators  who  send 
their  wastes  directly  to  a  person  who 
bums  them  for  energy  recover^'  act  as 
marketers  and  would  be  subject  to  the 
proposed  controls.**  Generators  who 
send  their  hazardous  waste  or  used  oil 
to  a  person  who  does  not  bum  them  for 
energy  recovery  would  not  be  subject  to 
the  proposed  controls  for  marketers 
even  though  the  wastes  may 
subsequently  be  burned  for  energ>' 


**  Many  used  oil  procetsors  bum  used  oil  as  fiie! 
lo  provide  heat  for  purposes  of  treatment  (e.g.. 
enhance  settling  or  separation  of  water,  evaporation 
of  volatiles).  Such  burning  is  incidental  to  the 
primary  function  of  the  facility:  processing  and 
market  of  used  oil.  Thus,  such  processors  are  not 
considered  "ultimate  burners"  and  generators  and 
transporters  who  sell  oil  to  such  processors  are  not 
subject  to  regulation  ai  marketers.  These  processors 
are  considered  lo  be  manufacturers  and  their 
boilers  are  considered  to  be  industrial  boilers 
eligible  to  bum  off-specification  used  oil  see  Section 
VII-C-1  above. 


recovery  by  another  person.  The 
hazardous  waste  generator,  however, 
would  be  subject  to  the  40  CFR  Part  261' 
regulations  ordinarily  applicable  to 
generators.** 

Hazardous  waste  fuel  transporters 
would  be  subject  to  the  full  set  of  Part 
263  requirements.  This  proposal  would 
regulate  for  the  first  time  transporters  of 
hazardous  waste  fuel  that  is  neither 
listed  waste  nor  a  sludge.  These 
hazardous  wastes  are  currently  exempt 
from  regulation  under  provision  of  40 
CFR  261.6(a).  a  provision  that  would  be 
superseded  by  the  new  Part  266 
standards  proposed  today. 

Used  oil  fuel  transportation  would  be 
exempt  from  these  proposed  controls  to 
avoid  piecemeal  regulation  of  used  oil 
transporters.'**  If  used  oil  fuel 
transporters  were  regulated  while  other 
used  oil  transporters  were  not. 
transporters  could  avoid  complying  by 
claiming  that  the  used  oil  is  intended  for 
other  purposes.  The  Agency  plans  to 
propose  comprehensive  controls  for 
used  oil  management  in  1985.  and  will 
address  regulation  of  transporters  at 
that  time. 

The  following  table  (Table  4) 
summarizes  the  controls  that  would  be 
required  under  today's  proposal: 

Table  4.— Proposed  Controls  for  Waste 
Fuels 


Hazardous  oaste 


OH-specilicalion 
uMdoD  iue< 




Ganaralors' I  Part  262' I  Eaampl 

Mv4i*Mn' !  N.RN.P.M.C.n.S i  N.RN.P.I.C.R 

TrampoTMrs !  Part  263' '  EMmpl 

Burners  !  N.RM.P.MC.R.S        !  N.RN.P.I.C.R 

Hazardous  arasws  mat  ara  kaied  waatas  or  studge  are 
subiect  10  sio'aae  ar<d  transportabon  raquvamants  onder 
e<4ling  rutas  |4b  CFR  261  6i  pnor  to  uaa  as  lUal  cr  used  to 
produca  a  lust  Todays  nilaa  Mould  aiMnd  Moraga  and 
Mnvonaton  raouvamams  aa  •••  aa  Iha  waale  lualraquira- 
fnams  indicated  tiare  to  a«  hazardous  wastes  uaad  aa  luat  or 
usad  to  produce  a  hiai  and  to  a*  hazardous  waste-denved 
luela  produoad  from  nazardoos  waste  by  processing  blend- 
vig  or  other  aafltme^ 

■Hazardous  aaala  and  used  oit  ganaralon  ««culd  not  be 
rrgulaled  as  warliatars  unless  lt«v  market  dvectly  to  a 
txirner  * 


**  Hazardous  wastes  that  are  listed  wastes  or 
sludges  are  currently  subject  to  storage  and 
transportation  controls  phot  to  use  to  produce  a  fuel 
and  prior  to  marketing  as  a  fuel.  (See  40  CFR 
261  6(a)).  Today's  proposal  would  extend  regulation 
to  all  hazardous  wastes  and  so  would  include 
unlisted  by-prtxlucts  and  spent  mnteriuls  as  well  bs 
any  fuel  containing  any  of  these  wastes  as  an 
ingredient.  See  Section  VII-C-1  above. 

'"  Many  used  transporters  (collectors)  pick  up 
used  oil  from  several  small  generators  and 
aggregate  the  oil  at  satellite  storage  facilities  prior 
to  shipment  in  larger  tankers  to  used  oil  processors 
or  reretmers.  Such  transporters  are  not  considered 
maiketprs  for  purposes  of  today's  proposed  rules 
unless:  (1)  They  ship  used  oil  directly  to  a  person 
who  bums  the  oil  fbr  energy  recovery;  or  (2)  they 
process  used  oil  at  the  storage  facility.  Any  blending 
of  used  oils  resulting  from  accumuation  in  the 
Iransporters's  storge  tanks  is  indicental  to  the 
primary  function  of  accumlation  and  is  not 
considered  blending  or  processing  for  purposes  of 
producing  used  oil  fuel 


Gc-c'dtc'S  mix*  scr.rt  ihetr  rig-ardouf  nnastc  tc  i*asle  tuc- 
markelers  *ouK)  t>e  sutieci  ic  Part  262  slanoaids  as  ordi 
nar,  ge»>«"alo's  Sec  proposed  S  266  32ia)  Generators  wtK 
nnarttel  trvn  ha;a'dcas  «asle  I'  e  tiarardous  waste  luei)  ic 
bjrrtfs  would  tie  so6)<cl  to  tf<e  Pan  262  generaic  stand 
aros  as  well  as  to  the  was'e  tuei  rnarvetet  reounements 
mdKaied  r>ere  See  proix<sed  ;  26e  32ibl 

■l^azardous  nnaslc  luei  transporters  would  he  subiect  tr 
ragutatoe  as  oidmary  transporters  Tnus  iney  would  not  tx 
reqwrad  to  nol>*y  C  renotity  to'  waste  asluel  activitieb 
Howevw  lr>ey  would  ncl•^  ICK  t^e«  hazardous  waste  trans 
pcriBl>or  aci'vities  i*  they  ia<e  r>oi  nclit'ed  already 

Key 

N— Not'tical'Or'  a"d  Ocntrfication  ni.inoer 

RN — RerH)rity  (cr  waste. as-tue'  aclivt'es 

P— Prot^'tions  or'  mariiettng  »c    Of  burning  in   r^n'r.rtustria* 

V  i.-tompiiance  w^l^  rnamtest  (»«|  or  .n\fo<e  10 
C— Provide   or    rece've    cert.licat<>r   ot   compLarKt    witti 
standard?  lor  bu'ning 
Fi— Becordneeping 
S -Storage  starxliids 


B.  Disiussiun  of  the  Proposed 
Notification  Requirements 

1.  Purpose  of  the  Xotification 
Requirement.  To  ensure  thai  Wciste  fuels 
are  managed  properly  and  not  routed  to 
nonindustrial  markets.  EPA  must  be 
able  to  identify  those  persons  who 
engage  in  waste-as-fuel  activities.  The 
notification  requirement  proposed  here 
serves  this  purpose.  This  type  of 
notification  is  mandated  under  the 
recently-enacted  RCRA  reauthorization 
legislation  and  is  authorized  under  the 
provisions  of  Sections  3010  and  3014.' ' 

The  notification  process  will  identify 
the  people  subject  to  regulation.  It  also 
will  serve  to  inform  these  persons  that 
these  fuels  are  no  longer  exempt  from 
RCRA  requirements.  In  addition,  for 
persons  and  facilities  that  are  not  now 
part  of  the  RCRA  system,  notification 
will  result  in  the  assignment  of  an  EPA 
identification  number.  An  identification 
number  is  needed  for  compliance  with 
various  requirements  of  this  package. 

2.  Who  Must  Notify.  Under  this 
proposal,  the  following  persons  must 
notify  the  Agency  of  their  waste-as-fuel 
activities:  (1)  Marketers  of  hazardous 
waste  fuel  or  off-specification  used  oil 
fuel  (e.g.  third-party  processors, 
blenders,  and  distributors,  and  those 
generators  who  market  directly  to 
burners);  (2)  burners  of  hazardous  waste 
fuel  or  off-specification  used  oil  fuel  '*; 


"  FJ>A  interprets  notifications  to  l>e  required 
under  Section  3U10  whenever  the  Agency  amends  n 
Part  261  regulation  to  bring  additional  persons  into 
the  hazardous  waste  management  system,  not  just 
when  additional  characteristics  or  listings  are 
promulgated.  See  48  f  R  at  14496  n.SI  (April  4. 1983). 
Since  EPA  is  proposing  to  increase  the  coverage  of 
the  system  by  amending  Part  261  requirements, 
authority  lies  under  Section  3010  lo  require 
notifications  for  hazardous  waste  fuels.  The  Agency 
also  believes  the  plenary  authority  over  recycled 
used  oil  contained  in  Section  3014  provides 
authority  to  obtain  notifications.  EPA's  information 
collection  oulhohty  in  Section  3007.  requiring 
persons  handling  wastes  that  may  be  hazardous  to 
"fumish  information  relating  lo  such  wastes"  to 
EPA.  and  general  rule-making  authority  in  Section 
2002(b)(t)  likewise  justify  obtaining  notincalions 
pertaining  lo  used  oil. 

"  Except  generator  who  burn  their  oil  in  space 
heaters  under  provisions  of  proposed  S  261.41(b)(4). 
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(;i)  marketers  of  used  oil  fuel  that  meets 
the  specification  but  who  receive  off- 
specification  used  oil  fuel  and  treat  1)  to 
produce  used  oil  fuel  that  meets  the 
specification:  and  (4)  marketers  of  used 
oil  fuel  that  meets  the  specification  and 
who  receive  used  oil  frofii  a  generator 
|or  from  a  transporter  v\4io  receives  used 
oil  from  generators)  irrespective  of 
whether  the  used  oil  the^'  receive  meets 
the  specification.'^  If  arty  of  these 
persons  has  previously  notified  the 
Agency  of  any  hazardous  waste 
management  activities  and  obtained  an 
KP.\  identification  number,  they  must 
nonetheless  renotify  and  may  use  the 
amended  notification  form  (see 
discussion  below)  to  idrtnlify  their 
wast(!-as-fuel  activities.  .Notification 
must  be  provided  concurrenlly  to  all 
Slates  whose  hazardous  waste  programs 
have  received  final  authorization.  See 
Section  204(a)(1)  of  the  Hazardous  and 
Solid  Waste  Amendments  of  19«4 
(RCR.A  amended  Section  3010). 

Certain  persons  are  not  affected  !)y 
the  pioposed  special  notification 
requirement  for  waste-ais-fuel  activities: 
(1)  Hazardous  waste  gefierators  who 
neither  burn  nor  market  their  waste 
fuels  directly  to  a  burner  are  not 
required  to  notify  regarding  their  waste- 
as-fuel  activities  because  these 
generators  need  not  and  may  not  know 
the  end  use  of  the  hazariious  waste: 
hov\ever.  they  must  notify  regarding 
Ihi-ir  generation-activities  if  they  have 
not  notified  already):  (2)  hazardous 
waste  fuel  transporters  (transporters 
must  notify  only  regardilig  their 
trausportalion  activities  (assuming  they 
have  not  notified  alread^)  but  not 
regarding  waste-as-fuel;activities  for  the 
s.jme  reason  given  abovie  for 
generators);  and  (3)  used  oil  generators 
and  transporters  (unless  they  also 
market  directly  to  a  burtier). 

The  notification  requirement  also  does 
not  apply  to  owners  and  operators  of 
nonindustrial  boilers  (e.g..  residential, 
institutional,  and  commercial  boilers) 
who  burn  used  oil  that  i^ieets  the 
specification.  Since  EP^I^  is  today 


proposing  to  restrict  the 


fuels  being  burned  in  these  types  of 


combustion  units  to  fue 
greater  risk  than  virgin 


s  that  pose  no 
uel  oil.  there  is 


'  '  Allhouijh  the  ust'd  oil  fij>?I 
!»'i!»ons  nioets  Ihr  spei.i'ii.dtpoi 
ri>xuldtion  Hither  bivjuse  ihe  ii 
niec's  thi'  $pe<:il'itulion  or  bett 
blrndinK.  such  miirkplers  miisl 
El'A  of  Ihpir  wasle-a8-fii«?l  acli 
m.irkelt'rs  would  be  requirrd  ' 
oil  fiiol  lo  document  that  it  nuM 
See  pioposed  i  Mr>AH>){2)  an  I 
nolifi(.dliun.  diiulysis.  and  rct< 
leiord^  is  required  in  an  effort 
r.in  monitor  persons  who  first 
fuel  meets  the  speiHfiration. 


composition  of 


niaikeied  l>\  such 
and  is  exempt  from 
ed  oil.  as  senerjted. 
ise  of  processip)?  or 

nonetheless  notify 
iliea.  These 
analy/.e  Ihoii  used 

!s  Ihe  specifii  ation. 
ib.i(l|  Su<;h 
tioii  of  anaUsis 

to  ensure  that  EP.\ 
laim  that  used  -lil 


no  need  lo  receive  nolifii:ations  fnjm 
these  entities. 

.3.  Use  of  the  Amended  Ha/.anfous 
iVnate  Notification  Form.  Persons  who 
musi  file  notifications  with  EPA  (or 
renotify)  because  of  their  waste-as-fuel 
activities  may  use  revised  EPA  form 
8700-12:  "Notification  lo  EPA  of  RCRA 
Subtitle  C  Activity"  (see  the  Appendix 
lo  the  proposed  rule).  This  form,  a 
revised  version  of  the  existing 
hazardous  waste  notification  form,  has 
been  amended  lo  accommodate  the 
requirements  for  a  waste-as-fuel 
notification  as  well  as  notification  of 
hazardous  waste  activity.  The  Agency 
intends  lo  use  this  revised  form  for  all 
future  notifications. 

Use  of  this  form  offers  a  standardized 
approach  for  persons  required  to  file 
notifications  and  assists  EPA  in  the 
orderly  input  of  data  into  its  data 
management  system.  While  use  of  the 
form  is  encouraged,  it  is  not  mandatory. 
Notifiers  who  do  not  use  the  form  must 
include  all  required  information, 
including  the  certification  in  Item  XI  of 
Ihe  form,  signed  by  Ihe  person  notifying 
or  by  his  authorized  representative. 

The  amended  notification  form  will 
piovide  the  Agency  with  two  types  of 
additional  information:  (1)  The  number 
and  location  of  facilities  engaged  in  the 
marketing  of  hazardous  waste  fuel  and 
used  oil  fuel,  including  the  processing, 
iilending  and  distribution  of  these  fuels: 
and  (2)  the  number,  type,  and  location  of 
facilities  that  bum  hazardous  waste  fuel 
and  off-specification  used  oil  fuel.  This 
information  will  be  used  to  develop  a 
general  profile  of  the  nature  and  scope 
of  the  waste  fuel  industry  and  to  identify 
those  persons  who  must  comply  with  the 
other  requirements  proposed  today  or  in 
the  future. 

Such  information  cannot  be  derived 
from  data  already  submitted  to  the 
.Agency  because  many  persons  that 
would  be  required  to  notify  because  of 
their  waste-as-fuel  activities  were  not 
previously  sybject  to  the  notification 
lequirements.  In  addition,  the 
information  available  on  those  persons 
required  to  notify  previously  is 
inadequate  because  neither  the  original 
notification  form,  nor  the  Part  A  Permit 
Application,  include  questions  that  are 
specifically  relevant  to  waste-as-fuel 
activities. 

4.  Notification  Procedures  and 
Implementation.  EPA  estimates  that 
there  are.  at  most.  20.000-30,000  persons 
that  may  be  required  to  file 
notifications.  VVhile  EPA  does  not  intend 
to  carry  out  a  mass  mailing  lo 
potentially  affected  parlies,  the  Agency 
will  widely  annotmce  the  notification 


requirements  of  these  rules  throtigh  Ihe 
press  and  trade  journals. 

EPA  is  today  soliciting  public 
comments  on  the  waste-as-fuel 
notification  process  and  revised  form 
i;oncurrently  with  Ihe  proposed  waste- 
as-fuel  rules.  After  the  Agency  has 
reviewed  public  comments  on  the 
proposed  rules  and  notification  form  we 
will  issue  a  final  notice  in  the  Federal 
Register  requiring  persons  subject  to  the 
waste-as-fuel  notification  to  submit  a 
notification  to  EPA.  Due  to  possible 
statutory  lime  requirements,  this  final 
notice  requiring  notification  may  be 
issued  before  promulgation  of  final 
waste-as-fuel  regulations." 

The  Agency  plans  to  distribute  the 
notification  forms  through  the  RCRA/ 
SUPERFUND  Industry  Assistance 
I  lotline.  Each  requestor  will  receive  a 
complete  notification  package,  including 
a  form  and  accompanying  instructions, 
to  assist  him  in  filing  his  notification. 

EPA  will  return  to  each  notifier  an 
acknowledgement  of  receipt  of  the 
notification,  and  will  issue  an  EPA 
identification  number  if  one  was  not 
previously  assigned.  This 
acknowledgement  in  no  way  constitutes 
an  endorsement  by  EPA  of  the  adequacy 
of  the  notification  or  of  the  notifier's 
business  practices;  rather  it  serves  as  a 
confirmation  that  EPA  received  the 
notification. 

5.  Legal  Significance  of  Notification. 
EPA  is  promulgating  the  notification 
requirement  for  hazardous  waste  fuels 
and  used  oil  fuels  under  the  authority  of 
Sections  3010  and  3014  of  RCRA, 
respectively.  The  notification  is  a 
prerequisite  for  RCRA  interim  status 
(see  RCRA  Section  3005(e)(2))  for 
owners  and  operators  of  hazardous 
waste  fuel  storage  facilities.  (See  H.R. 
Rep.  No.  98-198  supra  at  41,  likewise 
specifying  that  notification  of 
management  of  hazardous  waste  fuels 
serves  as  a  prerequisite  for  interim 
status.) 

C.  Proposed  Transportation  Controls 

EPA  is  proposing  today  to  adopt  a 
system  to  track  movement  of  hazardous 
waste  fuel  and  off-specification  used  oil 
fuels  from  the  initial  marketer  (e.g., 
generators  who  market  to  burners: 
processors:  blenders)  through 
intermediaries  (e.g..  transporters, 
distributors)  to  the  industrial  users  who 
burn  the  fuel  for  energy  recovery."®  This 


"As  noted  above,  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  amend  RCRA  to  r>!quii« 
waste-as-fuel  notifications  within  15  months. 
(Conceivably,  notification  could  be  required  before 
the  final  was'e-as-fuel  regulations  are  promulgated. 

■  •'  The  system  is  already  In  place  for  certain 
ha»inlnii8  waste  fuels— namely  listed  wastes  and 

(  onlini;,Hi 
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tracking  system  would  create  a  paper 
trail  allowing  regulatory  officials  to 
track  a  hazardous  waste  fuel  or  off- 
specirication  used  oil  fuel  from  point  of 
processing,  blending,  or  other  treatment 
to  point  of  burning,  thus  making  the 
prohibition  on  burning  in  nonindustrial 
boilers  enforceable.  Equally  important. 
the  tracking  document  (either  a  manifest 
or  an  invoice)  would  put  persons  who 
handle  these  materials  on  notice  that 
they  are  receiving  a  hazardous  waste  or 
off-specification  used  oil  fuel. 

Consequently.  EPA  today  is  proposing 
that  all  shipments  of  hazardous  waste 
fuel  be  accompanied  by  a  manifest. 
Hazardous  waste  fuel  marketers  would 
be  subject  to  the  transportation  (and 
pre-transporf )  requirements  of  40  CFR 
Part  262  and  transporters  would  be 
subject  to  the  requirements  of  40  CFR 
Part  263. 

We  are  proposing  a  slightly  different 
system  for  off-specification  used  oil. 
whereby  marketers  (e.g..  processors, 
blenders,  distributors)  offering  off- 
specification  used  oil  fuel  for  sale  would 
have  to  prepare  and  send  an  invoice  to 
the  fuel  buyer,  but  would  not  have  to 
have  the  invoice  physically  accompany 
each  shipment.  This  distinction  (i.e., 
invoice  in  lieu  of  a  manifest)  is  needed 
to  avoid  piecemeal  regulation  of  used  oil 
transporters.^" 

Information  to  be  included  on  invoices 
includes  the  shipment  date,  the 
shipment  initiator's  name,  address  and 
identification  number,  the  receiving 
facility's  name,  address,  and 
identification  number  and  the  quantity 
of  used  oil  fuel  shipped.  All  of  this 
information  is  currently  required  to  be 
included  in  the  standard  EPA  hazardous 
waste  manifest. 

In  a  situation  where  an  off- 
specification  used  oil  fuel  goes  from  a 
processor  or  blender  to  an  intermediate 
distributor,  the  Agency  intends  that  the 
distributor  must  reinstitute  a  new 
invoice  to  accompany  any  fuel  it  sells 
that  is  produced  from  or  otherwise 
contains  the  used  oil  (unless  the  used  oil 
fuel  now  meets  the  specification).  This 
requirement  is  consistent  with  those 
found  in  other  parts  of  the  RCRA 


iludges  when  sent  directly  from  the  generator  to  a 
burrer  See  40  CFR  261.6(ii).  Todays  proposal 
would  expand  the  system  to  all  hazardous  waste 
fuels  managed  by  a!l  marketers  and  burners  (i.e..  to 
a!!  hazardous  wastes  burned  directly  and  to  all 
fuels  produced  from  hazardous  waste  by 
processors/blenders). 

'•  Re^uldtion  of  used  oil  fuel  transporters  at  this 
time  probably  would  not  be  enforceable  as  a 
practical  mailer,  even  if  considered  desirable,  given 
that  only  one  group  of  used  oil  transporters  would 
be  siibiecl  to  the  requirements — those  that  transport 
oil  destined  not  only  for  recyling  rather  than 
disposal,  but  only  for  one  particular  type  of 
recycling  (i.e..  used  as  fuel  for  energy  rrcoiery) 


regulations  whereby  intermediate 
storage  facilities  must  reinitiate  a 
manifest.  See.  e.g.,  40  CFR  264.71(c)  and 
262.10(f). 

The  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  RCRA  to 
require  producers,  distributors,  and 
marketers  of  hazardous  waste  fuels  to 
include  a  warning  label  on  the  invoice 
or  bill  of  sale  for  the  fuel.  See  RCRA 
amended  Section  3004(r).  The 
requirement  takes  effect  within  90  days 
of  enactment,  and  remains  in  effect  until 
EPA  promulgates  superseding 
regulations.  Id.  The  Agency  believes 
that  the  proposed  requirement  of  a 
manifest  achieves  the  same  purpose  as 
the  warning  label — to  put  the  user  or 
distributor  on  notice  that  he  is  receiving 
hazardous  waste  fuel.  Receipt  of  a  fuel 
,  accompanied  by  a  hazardous  waste 
'manifest  achieves  this  result.  Further, 
the  manifest  would  also  put  the 
transporter  on  notice  that  he  is  handling 
hazardous  waste  because  the  manifest 
must  accompany  the  shipment.  The 
invoice  or  bill  of  sale  with  the  warning 
label  may  not  accompany  the  shipment. 
Consequently,  the  Agency  views  the 
proposed  requirement  of  a  manifest  as 
superseding  the  warning  label 
requirement.  Should  this  proposal  be 
adopted,  therefore,  warning  labels  will 
no  longer  be  required  for  hazardous 
waste  fuels. 

D.  Proposed  Notice  and  Certification 
Reqiiiiement 

To  enforce  the  prohibition  on  burning 
hazardous  waste  fuel  and  off- 
specification  used  oil  fuel  in 
nonindustrial  boilers,  the  prohibition 
applies  not  only  to  the  boiler  owner  and 
operator,  but  also  to  the  waste  fuel 
marketer.  Thus,  a  marketer  such  as  a 
processor,  blender,  or  distributor  (or  a 
generator  marketing  directly  to  a  burner) 
may  not  sell  hazardous  waste  fuels  or 
off-specification  used  oil  fuel  to  a  person 
who  bums  it  in  a  nonindustrial  boiler. 
Marketers  must  also  ensure  that  they 
market  these  fuels  only  to  persons  in 
(and.  thus,  aware  of)  the  regulatory 
system:  persons  who  have  notified  EPA 
of  their  waste-as-fuel  activities.  In 
addition,  marketers  are  responsible  for 
determining  whether  their  waste  fuel  is 
subject  to  regulation  (i.e..  whether  their 
product  fuel  contains  hazardous  waste 
or  is  off-specification  used  oil). 

To  comply  with  these  requirements, 
marketers  need  to  know  whether  the 
person  receiving  a  shipment  of 
hazardous  waste  fuel  or  off-specification 
used  oil  fuel  has  notified  EPA  of  his 
waste-as-fuel  activities  and  whether  he 
intends  to  burn  the  fuel  only  in  a  utility 
boiler  or  industrial  boiler  or  furnace. 


Thus,  the  proposed  rules  include  a 
provision  requiring  that  a  marketer  of 
hazi^rdous  waste  fuel  or  off-specification 
used  oil  fuel  receive  a  certification  from 
the  fuel  purchaser  stating  that  the 
purchaser  has  notified  EPA  of  his  waste- 
as-fuel  activities  and  will  bum  the  fuel 
only  in  unrestricted  boilers  or  furnaces. 
This  certification  is  a  one-time  notice 
and  would  be  required  before  sending 
the  initial  shipment  (after  the  effective 
date  of  this  rule).  Similarly,  the 
purchaser  would  be  required  to  send  the 
certification  before  receiving  the  first 
shipment  from  a  marketer.  This  will 
ensure  that  the  recipient  is  aware  of  the 
regulations  applicable  to  waste  fuels 
and  of  his  responsibilities  as  a  burner 
(or  intermediarj').^^ 

Hazardous  waste  and  used  oil 
generators  (and  transporters  receiving 
waste  from  generators)  who  market 
their  waste  to  a  person  who  is  not  a 
burner  would  not  be  subject  to  this  (or 
any  other)  requirement  for  marketers. 
Consequently,  such  a  recipient  of  the 
generator's  hazardous  waste  or  used  oil 
would  not  be  required  to  provide  the 
generator  with  a  certification  notice. 

E.  Proposed  Recordkeeping 
Requirements 

The  recordkeeping  requirements  that 
the  Agency  is  proposing  are  limited 
requirements  that  are  designed  primarily 
to  keep  track  of  the  movement  of 
hazardous  waste  fuels  and  off- 
specification  used  oil  fuels.  The 
substantive  prohibitions  proposed 
today,  as  well  as  the  various 
administrative  requirements  would  not 
be  enforceable  without  these 
recordkeeping  requirements.  These 
requirements  would  require  each  person 
who  would  be  subject  to  these  proposed 
rules  as  a  marketer  (i.e.,  producers, 
distributors  and  certain  generators)  or 
burner  to  keep  a  copy  of  the  manifest  or 
invoice  (for  used  oil)  that  accompanies 
or  that  applies  to  each  fuel  shipment.^* 
In  addition,  marketers  and  burners 
would  be  required  to  retain  copies  of 
certific.'ition  notices  that  they  initiate  or 
receive. 

Finally,  marketers  of  used  oil  fuel  who 
first  claim  the  oil  meets  the  specification 
are  required  to  obtain  analysis  of  their 
used  oil  fuel  product  to  document  that  it 


'  ■  Incidentally,  simply  requiring  a  recipient  only 
to  have  an  EPA  identification  number  is  not 
adequdir  to  ensure  that  he  has  notified  the  Agency 
of  his  wasleas-fuel  activities,  and  is.  therefore, 
aware  of  applicable  regjlatory  controls.  This  is 
because  EPA  idenllflcalion  numbers  are  assigned 
for  reasons  other  than  waste-as  fuel  aclivllies. 

"  Transporters  of  hazardous  waste  fuel  must 
keep  copies  of  manifests  under  provisions  of  40  CFR 
Part  263.  Transporters  of  off-speciflcallon  used  oil 
fuel  arc  not  subject  to  regulation. 
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meets  the  specification.  Copies  of  the 
aniilyses  must  be  retained  for  three 
years.  Marketers  required  to  obtain 
analyses  of  their  used  oil  fuel  product 
include:  (1)  Processors  and  blenders 
who  treat  off-specification  used  oil  to 
produce  specification  used  oil  fuel;  nnd 
(2)  generators  and  collectors  (i.e.. 
transporters  who  receive  used  oil 
directly  from  generators)  who  market 
specification  used  oil  fuel  directly  to 
burners.  Such  analyses  and 
recordkeeping  are  required  to  enable  the 
Agency  to  enforce  the  piohibilions  on 
those  persons  who  first  claim  that  used 
oil  fuel  meets  the  speciBcation. 
Marketers  must  obtain  analyses  of 
representative  samples  of  the  fuel  to 
ensure  that  the  fuel  meets  the 
specification.  (Guidance  on  sampling 
and  analysis  is  provided  in:  EPA,  Test 
Methods  for  Evaluating  Solid  Waste, 
luly  1982.  SW-846.)" 

All  records  must  be  retained  at  the 
facility  for  three  years,  except  that 
certification  notices  that  a  person  is 
required  to  send  or  receive  must  be  kept 
for  three  years  from  the  date  a  person 
last  engages  in  a  waste  fuel  marketing 
transaction  with  the  person  who  sent  or 
received  the  certification  notice.  These 
records  must  be  available  for  inspection 
by  any  officer,  employee,  or 
representative  of  EP.'\  (see  RCRA 
Section  3007). 

IX.  Storage  Requiremei^ts  for  Hazardous 
Waste  Fuel 

Today's  proposal  would  expand 
existing  requirements  for  storage  so  that 
all  storage  of  all  hazardous  waste  fuels 
is  subject  to  regulation.*"  Under  existing 
provisions  of  40  CFR  281.6.  hazardous 
wastes  that  are  listed  wastes  or  sludges 
are  subject  to  the  storage  standards  of 
Parts  262,  264,  and  265,  when  stored 
prior  to  use  as  a  fuel  and  prior  to  use  to 
produce  a  fuel.  Hazardous  waste  fuel 
produced  by  a  marketer  by  processing, 
blending,  or  other  treatment  of 
hazardous  waste  presently  is  exempt 
from  regulation.  (Such  hazardous  waste 
fuel  is  termed  "hazardous  waste-derived 
fuel"  for  purposes  of  this  discussion.) 


"  The  Agency  is  revising  digestion  procedures  for 
ucganir  liquids  prior  to  analysis  for  metals.  Revised 
procedures  will  be  available  before  these  rules  are 
promulg.iled. 

•"  No  permit  presently  is  required  to  store  used 
Oil.  EPA  is  not  proposing  storage  requirements  for 
used  oil  fuel  at  this  time  because  the  Agency  wishes 
to  avoid  the  piecemeal  regulation  of  used  oil  storage 
which  ivould  result  were  we  lo  regulate  used  oil  fuel 
storage  in  advance  of  other  types  of  used  oil 
storage.  Storage  requirements  may  be  proposed 
when  the  Agency  proposes  comprehensive 
regulations  for  used  oil  in  1985.  Storage  of  mixtures 
of  hazardous  waste  and  used  oil.  however,  would 
be  subject  to  regulation  as  hazardous  waste  under 
today's  proposed  rule  unless  the  hazardous  waste  is 
generated  by  a  small  quantitV  generator. 


We  are  proposing  to  require  that  all 
hazardous  waste  used  to  produce  fuel 
and  all  hazardous  waste  fuel  (including 
hazardous  waste-derived  fuel)  be 
subject  to  storage  requirements  for  the 
reasons  given  below. 

A.  Which  Hazardous  Wastes  Shou/d  Be 
Subject  to  Storage  Requirements 

The  Agency  is  proposing  today  to 
regulate  the  storage  (and  transportation) 
of  any  hazardous  waste  used  to  produce 
a  fuel  and  of  any  hazardous  waste  fuel 
(both  hazardous  waste  used  directly  as 
fuel  and  hazardous  waste-derived  fuel). 
We.  thus,  are  proposing  to  eliminate  the 
current  distinction  between  listed 
wastes  and  sludges  on  the  one  hand  and 
unlisted  spent  materials  and  unlisted  by- 
products on  the  other.  These  distinctions 
are  not  environmentally  justifiable,  and 
exist  only  because  of  the  Agency's 
initial  uncertainty  (in  1980)  about  an 
appropriate  regulatory  regime  for 
recycled  wastes.  See  48  FR  at  14475 
(April  4, 1983).  It  is  now  our  view  that  a 
hazardous  waste  classification  as 
sludge,  by-product,  or  spent  material,  or 
listed  vs  unlisted  (characteristic) 
hazardous  waste  has  no  relation  to  the 
type  of  hazard  the  waste  poses  when 
stored,  and  therefore,  that  storage  of  all 
of  these  wastes  should  be  regulated 
uniformly.  [Id.] 

The  Agency  in  fact  has  already 
proposed  that  all  hazardous  wastes 
going  from  a  generator  to  a  fuel 
processor  be  subject  to  regulation.  See 
proposed  §  261.6{b)(v),  48  FR  at  14510 
(April  4. 1983).  We  did  not  propose  a 
parallel  change  for  unlisted,  nonsludge 
hazardous  wastes  going  from  a 
generator  directly  to  a  burner.  See  48  FR 
at  14485.  However,  we  have  now 
decided  to  expand  applicability  of  the 
storage  standards  uniformly,  and  so  are 
proposing  in  today's  rules  to  eliminate 
the  distinctions  between  listed  wastes 
and  sludges  and  other  hazardous 
wastes. 

B.  Eliminating  the  Exemption  for 
Storage  of  Hazardous  Waste-Derived 
Fuels 

The  rules  proposed  today  would 
subject  hazardous  waste-derived  fuels 
to  storage  (and  other)  controls.  This 
includes  storage  by  the  initial  marketer 
(e.g.,  processors,  blenders),  storage  by 
subsequent  marketers  (e.g.,  distributors), 
and  storage  by  burners. 

The  present  regulatory  regime 
provided  by  40  CFR  261.6  whereby 
hazardous  waste-derived  fuel  is  exempt 
from  regulation  exists  for  historical 
reasons  and  is  not  environmentally 
justifiable.  (See  448  FR  at  14475.)  The 
argument  that  hazardous  waste  fuels 


function  as  valuable  inventory  in  a 
burner's  hands  and  so  will  be  stored 
safely  does  not  appeartenable. 
(hazardous  waste  fuels  in  many  cases  do 
not  command  substantial  economic 
value;  in  some  situations,  burners  are 
even  paid  to  accept  these  materials.  In 
addition,  the  fact  that  a  hazardous 
waste  fuel  is  being  stored  as  a 
commodity  is  sufficient  to  prevent 
substantial  risk.  There  have  been  many 
damage  incidents  from  product  and  raw 
material  storage,  examples  being  spills 
from  underground  and  above-ground 
product  storage  tanks,  including  fuel 
storage  tanks.  See  49  FR  29418  (July  20. 
1984).  See  also  Section  601  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  requiring  EPA  lo 
regulate  underground  storage  tanks 
storing  products.  The  Agency  also  has 
been  told  by  State  regulatory  officials 
and  used  oil  fuel  dealers  that  hazardous 
waste  fuels  are  suspected  of  causing  a 
number  of  fires  in  the  New  York  City 
and  New  Jersey  areas.  The  agency,  thus, 
does  not  see  any  reason  to  regulate  this 
type  of  hazardous  waste  storage 
differently  from  other  hazardous  waste 
storage. 

Today's  proposed  rule  would  subject 
all  storage  of  all  hazardous  waste  fuels 
to  the  standards  provided  by  40  CFR 
Parts  262  (for  short-term  accumulation  of 
fuels  by  a  generator  who  bums  his 
waste  on  site  or  who  markets  directly  to 
a  burner).  264,  and  265.  with  one 
exception.  We  are  not  proposing  to 
subject  hazardous  waste  fuel  storage  by 
an  existing  burner  to  the  final  permitting 
standards  of  40  CFR  Part  264  at  this  lime 
for  several  reasons.*'  Given  that  we 
intend  to  regulate  burning  of  hazardous 
waste  fuels  in  a  manner  that  would 
require  some  form  of  permitting,  we  do 
not  want  to  issue  a  permit  to  a  burner 
for  storage  and  then  have  to  issue  a 
second  permit  in  the  near  future  for 
burning.  We  thus  plan  to  delay  adopting 
final  permitting  storage  standards  for 
existing  burners  until  a  single  permit 
proceeding  can  address  both  burning 
and  storage.  , 


"  On-site  storage  by  burners  of  any  hazardous 
waste  fuel  would  be  subject  only  to  the  interim 
status  standards  of  40  CFR  Parts  265  and  270  (Part  A 
permit  application).  This  applies  to  hazardous 
waste  fuels  newly  regulated  by  today's  proposal  as 
well  as  to  listed  wastes  and  sludges  marketed  by  a 
generator  to  a  burner  which  are  currently  subject  to 
interim  status  as  well  as  final  permitting  (i.e..  P.irt 
264)  standards  under  provisions  of  40  CFR  2C1.6. 
Thus,  this  proposal  would  temporarily  reduce 
storage  controls  for  those  burner  storage  facilities 
(storing  listed  waste  or  sludges)  currently  subject  to 
final  permitting  standards  (i.e..  Part  264).  Such 
storage  facilities  would  become  subject  to  final 
permit  standards  along  with  other  burner  storage 
facilities  when  controls  on  burning  are  promulgated. 
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We  niite  that  hazardous  wasif  fuels 
stured  hy  a  marketer  would  It  subiect 
to  regulation  undf^  the  proposal.  I'hus 
storajse  of  both  incoming  hazardous 
waste  and  outgoing  hazardous  Maste 
fuels  would  be  regulated.  Mar^\ 
marketers  are  already  sulkfrct  t<i 
regulation  as  storage  facilities  lieuiuM 
they  store  listed  wastes  and  sluges  (used 
as  feedstock  to  produce  hazardous 
waste  fuel),  and  may  lie  opcr^iting  under 
interim  status  standards.  These 
marketers  would  need  to  seek  an 
authorization  to  expand  their  interim 
status  operations  to  include  the  waste 
fuel  storage  area. 

X.  Examples  of  How  Theae  Re«ulatioa«> 
Would  Operate 

lite  following  h>pothetical  examples 
illustrate  how  the  proposed  rules  would 
operate: 

1.  Generator  C  generates  a  harardcnis 
wiiSte  and  sends  it  to  burner  B  who 
stores  it  in  a  tank  prior  to  burning  in  an 
industrial  boiler  for  energj'  retovery. 

G  is  a  hazardous  waste  fuel  marketet 
because  he  markets  directly  to  a  bunter 
Assuming  that  G  is  a  large  quantity 
generator  (and  EPA  is  unaware  of 
situations  where  small  quantity 
generators  sends  hazardous  waste* 
directly  to  burners),  he  must  comply 
with  the  requirements  for  markt  ters. 
including  the  manifest  and  stori.pe 
requirements  of  Part  262.  and 
notification  as  a  hazardous  waste  fuel 
marketer.  Prior  to  sending  the  fi.^st 
shipment  (after  the  effective  date  of  this 
rule),  he  must  also  obtain  a  certification 
from  B  that  B  has  notified  EPA  of  his 
waste-as-fuel  actixnties  and  that  he  will 
burn  the  fuel  only  in  unrestricted  units 
(i.e..  industrial  boilers,  industrial 
furnaces  and  utility  boilers).  B  is  a 
hazardous  waste  fuel  burner  and  a 
RCRA  storage  facility-.  He  must  comply 
with  interim  status  standards  for  storage 
(including  submittmg  a  Part  A  permit 
application).  He  must  also  notify  EPA  of 
his  waste-as-fuel  activities  and  provide 
G  v\ith  the  certiHcation  discussed  above 
prior  to  receiving  the  first  shipment.  B 
will  have  one  identification  niiml>er  for 
storage  and  burning. 

2.A.  Generator  G.  a  large  quantity 
generator,  gem-rates  a  hazardous  waste 
but  sends  it  to  an  intenneciiite 
processor  P.  who  mixes  it  with  other 
wastes  and  sells  the  mixture  to  a  burner 
B  who  stores  it  in  a  tank  prior  to  burning 
in  an  mdustrial  boiler  for  energy 
recoverj . 

G  is  subject  to  regulation  under  Part 
262  as  a  generator  and  must  comply 
with  the  manifest  system  and  applicable 
storage  requirements.  He  is  not  subject 
to  the  requirements  for  marketers.  P  is  a 
marketer.  He  must  obtain  a  storage 


permit  to  store  the  hazardous  wastes 
received  from  tfie  generator.  The 
filended  mixture  is  hazardous  waste  fuel 
and  is  subject  t(i  the  storage  controls 
under  Parts  264  and  265  P  and  B  must 
notify  EPA  of  their  waste-as-fuel 
activities,  and  must  comply  with  (hi- 
certification  requirements.  B  is  a 
hazardous  waste  fuel  burner  who  has  a 
RCRA  storage  facility  subjf  ct  to  the 
interim  status  controls  of  Part  265 

2-B.  G.  a  large  quantity  generator, 
generates  a  hazardous  waste  and  mixi-s 
it  with  used  oil.  The  mixture  is  sent  to  P, 
who  docs  further  blending  with  used  oil. 
and  then  sends  the  mixture  to  B  where  it 
is  burned  as  in  the  previous  t  xample 

The  controls  would  opertte  in  this 
situation  jnst  as  in  the  previous 
example.  A  mixture  of  hazardous  waste 
and  used  oil  is  subject  to  regulation  as 
hazardous  waste  (unless  the  hazardous 
waste  is  generiited  by  a  snuill  qu.mlity 
generator). 

2.C.  G  is  a  small  quantity  generator 
uho  generates  a  hazardous  waste  andl 
mixes  it  with  used  oil.  as  in  example  2.B 
G  sends  the  mixture  to  prore.ssor  P.  who 
processes  the  material  further  and  sells 
the  processed  oil  as  fuel.  The  fuel  meets 
the  specification  for  used  oil  furl.  It  then 
is  sold  to  retail  fuel  dealers  and  to 
industrial  and  nonindustrial  users. 

In  this  situation  (i.e..  where  a  small 
quantity  generator  mixes  hazardous 
waste  with  used  oil),  the  mixture  is 
exempt  from  regulation  as  hazardous 
waste  under  the  provisions  of  40  CFR 
261.5  but  is  subject  to  regulation  as  used 
oil  when  obtained  by  a  used  fuel 
marketer.  P.  Thus,  G  (who  incidentally  is 
not  a  marketer)  may  send  the  used  oil  to 
P  without  a  manifest)  or  an  in\oice).  P  is 
a  marketer  of  used  oil  fuel.  He  must 
notify  EPA  of  his  waste-as-fuel  activities 
and  obtain  an  EPA  identification 
number.  He  also  must  document  with 
analyses  that  the  used  od  fuel  he 
markets  meets  the  specificatioa  since  he 
receives  used  o.l  from  a  generator  (or 
from  a  transporter  who  receives  oil  from 
a  generator)  and  markets  used  oil  fuel  as 
sper-fication  used  oil  fuel.  The  used  oil 
fuel  is  exempt  from  regulation  and  ma.\ 
be  sent  to  burners  or  retail  fuel  dealers 
(i.e..  distributors)  who  do  not  have  EiW 
identification  numbers,  and  who  may 
sell  the  fuel  on  an  unrestricted  basis. 

If.  as  is  more  likely.  P  determines  that 
the  used  oil  fuel  dues  not  meet  the 
specification.  P  could  cnly  send  it  to 
persons  who  have  certified  to  him  that 
they  have  notified  EPA  of  their  waste- 
as-fuel  activities  and  w  ill  bum  the  fuel 
only  in  industrial  boilers,  elility  boilers, 
or  industrial  furnaces.  P  would  have  to 
prepare  and  send  invoices  for  the  used 
oil  fuel.  The  retail  fuel  dealers  (i.e.. 
distributors)  who  receive  the  off- 
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specification  used  oil  fiH-l  are  marketer* 
and  (.ould  not  send  the  fuel  tc> 
nonindustrial  users  unless  it  was 
processed  further  to  meet  the  fuel 
spe(  ification  (and  thei  documenled  witfi 
analyses  that  the  fuel  meets  the 
sfifcification).  Marketers  and  Imrnei-s 
must  keep  records  of  invoices  and 
certifications  sent  and  received  and  luel 
atui!>s<  s  c'c»rumenting  compliance  with 
the  fuel  siH'cifi(«.tion  (where  required) 

3. A  P  is  a  UM-d  oil  processor  who 
receives  used  oil  from  a  \ariety  of 
souTces  and  blends  them  to  make  fuels. 
The  biltnded  fuel  that  P  produces  is  off- 
specification  fen-  lead.  P  sends  this  fuel 
to  R.  a  retail  fuel  dealer.  R  blends  the 
fuel  further  so  that  it  meets  the  lead 
specification.  R  then  sells  the  fuel  to 
industrial  and  nonindustrial  users. 

P  is  a  marketer  of  use  d  oil  fuel. 
Because  the  used  oil  fuel  is  off 
specification,  it  can  be  sent  only  to  a 
person  (e.g..  R)  who  has  certified  to  P 
that  he  has  notified  EPA  of  his  waste-as 
fuel  activitic:s  (and  obtained  an  EPA 
idenliiicaticm  numl»er).  and  Pnuist  send 
an  invoice  to  that  person.  R  is  also  a 
marketei  because  he  receives  off- 
specification  used  oil  fuel.  Since  R 
markets  the  used  oil  fuel  as  specific:ation 
fuel  (b>  marketing  to  nonindustiial 
boilers,  or  by  marketing  to  industrial 
boilers  without  complying  with  the 
invoice,  notification,  and  other 
requirfrments).  he  must  document  »%ilh 
analyses  that  the  fuel  meets  the 
specification.  Marketers  and  burners 
must  keep  records  as  di.scussed 
previously. 

3.B.  Processor  P  receives  used  oil  from 
different  generators,  fjnd  also  receives 
spent  hcilogenated  solvents  that  are 
listed  as  hazardous  waste.  P  blends  the 
hazai^dous  solvents  with  the  used  oil. 
Soriw  of  the  spent  halogenated  soK  ents 
were  generated  by  large  quantify 
generators.  The  blended  used  oil  fuel 
contains  less  than  4(W0  ppm  chlorine 
and  meets  the  specification.  P  .';€l!s  this 
blended  fuel  to  R.  as  in  example  3A. 

P  is  a  marketer  of  hazardous  waste 
fuel  because  he  has  mixed  hazardous 
waste  (generated  by  a  large  quantity 
generator)  with  used  oil.  There  is  no 
need  lo  invoke  the  presumption  of 
mixing  with  hazardous  waste  (based  on 
total  chlorine  levels)  because  it  is 
known  on  these  farts  that  hazardous 
waste  has  l)een  mixed.  (.As  explained  in 
Section  V'n-C-4.  it  is  nut  always  certain 
when  used  oil  is  mixed  with  hazardous 
waste.  In  those  situations,  EPA  is 
employing  a  rebuttable  presumption  of 
mixing  with  chlorinated  hazardous 
waste  when  chlorine  levels  exceed  4000 
ppm  because  this  level  is  a  very  strong 
indication  of  mixing.)  The  used  oil  fuel 
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specification  does  nqt  apply  to  the 
mixture. 

XI.  State  Authority 

A.  Applicability  ofR  lies  in  Authorized 
States 

Under  Section  3006  of  RCRA.  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  their  States.  (See  40  CFR 
Part  271  for  the  standards  and 
requirements  for  authorization.) 
Authorization,  either  interim  or  final, 
may  be  granted  to  State  programs  that 
regulate  the  identification,  generation, 
and  transportation  of  hazardous  wastes 
and  the  operation  of  facilities  that  treat, 
store,  or  dispose  of  hazardous  waste. 
Interim  authorization  is  granted  to 
States  with  programs  that  are 
■'substantially  equivalent "  to  the  Federal 
program  (Section  3006(c)).  Final 
authorization  is  granted  to  States  with 
programs  that  are  equivalent  to  the 
Federal  program,  consistent  with  the 
Federal  program  and  other  State 
programs,  and  that  provide  for  adequate 
enforcement  (Section  3006(b)). 

Under  RCRA.  prior  to  the  Hazardous 
and  Solid  Waste  Amendments  of  1984. 
once  EPA  authorizes  a  State  program. 
EPA  suspends  administration  and 
enforcement  within  the  State  of  those 
parts  of  the  Federal  program  for  which 
the  State  is  authorized.  In  authorized 
States.  EPA  does  retain  enforcement 
authority  under  Sections  3008.  7003.  and 
3013  of  RCRA.  although  authorized 
States  have  primary  enforcement 
responsibility.  However,  under  Section 
3006(g)  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984.  any 
requirement  pertaining  to  hazardous 
wastes  promulgated  pursuant  to  the 
Amendments  is  effective  in  authorized 
States  at  the  same  time  it  is  effective  in 
other  States.  EPA  will  administer  and 
enforce  the  requirements  in  each  State 
until  the  State  is  authorized  with  respect 
to  such  requirement. 

When  ultimately  promulgated,  the 
hazardous  waste  fuel  standards 
proposed  today  would  be  applicable  in 
all  States  since  the  requirements  are 
imposed  pursuant  to  the  Amendments. 
Thus  EPA  will  implement  the  hazardous 
waste  fuel  standards  until  authorized 
States  revise  their  programs  to  adopt 
these  rules. 

The  used  oil  fuel  standards  proposed 
today  would  also  be  applicable  in  all 
States  when  promulgated.  Section  3014 
provides  for  the  regulations  on  used  oil 
fuel  to  take  effect  in  all  States.  Section 
3006  does  not  bear  on  the  used  oil  fuel 
standards  since  used  oil  fuel,  by  itself,  is 
not  currently  a  hazardous  waste  covered 
by  the  Subtitle  C  program.  However,  as 


discussed  previously,  the  Agency  plans 
to  propose  to  list  used  oil  as  a 
hazardous  waste  in  1985.  If  used  oil 
were,  in  fact,  listed  as  hazardous  waste 
in  a  subsequent  promulgation,  the  used 
oil  fuel  rules — amended  as  necessary  to 
conform  with  the  listing — would  be 
applicable  in  all  States,  by  virtue  of 
Section  3006(g)  as  well  as  Section  3014. 
.^t  the  point,  authorized  States  would  be 
required  to  revise  their  programs  to 
adopt  these  rules. 

B.  Effect  on  State  Authorizations 

The  hazardous  waste  fuel  rules 
ultimately  promulgated  under  this 
rulemaking  will  apply  in  authorized 
States  under  Federal  law  until  the  State 
receives  interim  or  final  authorization 
under  Section  3006(g)(2)  of  3006(b), 
respectively,  on  the  basis  of  providing 
controls  for  hazardous  waste  fuels  that 
are  substantially  equivalent  or 
equivalent  to  EPA's.  The  procedures  and 
schedule  for  State  adoption  of  these 
regulations  is  described  in  40  CFR 
271.21.  See  49  FR  at  21678  (May  22, 
1984). 

Applying  §  271.21(e)(2).  States  that 
have  final  authorization  must  revise 
their  programs  within  a  year  of 
promulgation  of  EPA's  hazardous  waste 
fuel  regulations  if  only  regulatory 
changes  are  necessary,  or  within  two 
years  of  promulgation  if  statutory 
changes  are  necessary.  These  deadlines 
can  be  extended  in  exceptional  cases. 
See  40  CFR  271.21(e)(3). 

States  that  submit  official  applications 
for  final  authorization  less  than  12 
months  after  promulgation  of  EPA's 
regulations  for  hazardous  waste  fuels 
may  be  approved  without  including 
standards  equivalent  to  those 
promulgated.  However,  once  authorized, 
a  State  must  revise  its  program  to 
include  hazardous  waste  fuel  standards 
substantially  equivalent  or  equivalent  to 
EPA's  within  the  time  period  discussed 
above. 

XII.  Regulatory  Impacts 

A.  EPA  Regulatory  Impacts  Studies 

As  a  result  of  the  impacts  analysis 
conducted  to  accom.pany  today's 
proposed  rules,  EPA  has  reached  four 
key  conclusions.  First,  today's  proposal 
is  not  a  "major  rule"  within  the  meaning 
of  Executive  Order  12291,  and,  therefore, 
no  Regulatory  Impacts  Analysis  is 
required.  EPA  reached  this  conclusion  in 
part  after  determining  that  the  rules 
proposed  today  will  not  have  an  annual 
impact  on  the  national  economy  in 
excess  of  $100  million.  The  estimated 
maximum  costs  of  today's  proposal  are 
an  initial  (one-time)  cost  of  $6  million 
and  annual  costs  of  $20.9  million. 


Maximum  estimated  annualized  costs 
are  $21.3  million  per  year.  In  addition, 
the  proposal  will  not  lead  to  major 
Increases  in  costs:  no  facility  affected  by 
today's  proposal  should  incur  more  than 
S7000  per  year  in  annualized  costs  to 
comply  with  the  proposed  rules.  In  fact, 
the  great  majority  of  facilities  affected 
by  the  proposal  would  incur  less  than 
SlOOO  per  year  in  additional  costs. 
Finally,  today's  rules  do  not  affect 
competition,  employment,  productivity, 
or  innovation  to  any  significant  extent. 
These  proposed  rules  have  been 
submitted  to  the  Office  of  Managerripnt 
and  Budget  (OMB)  for  review  per 
Section  6  of  Executive  Order  12291.  Any 
comments  from  OMB  to  EPA  and  any 
response  to  those  comments  are 
available  for  viewing  at  the  Office  of 
Solid  Waste  Docket.  Room  S-212.  U.S. 
E.P.A..  401  M  St.,  SW,  Washington.  D.C. 
20460. 

Second,  today's  proposed  rules  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  no  Regulatory  Flexibility 
Analysis  (RFA)  is  required  under  the 
Regulatory  Flexibility  Act.  EPA  has 
determined  that  although  a  substantial 
number  of  small  entities  would  be 
affected  by  some  parts  of  today's 
proposed  rules,  even  the  maximum  costs 
that  could  be  imposed  would  not 
amount  to  5%  of  product  price  or  cause  a 
closure  rate  of  5%  (the  criteria  used  by 
the  Act  to  define  when  an  RFA  is 
needed.) 

Third,  today's  proposed  rules,  to  the 
extent  they  affect  the  used  oil  industry, 
do  not  discourage  the  recycling  or 
recovery  of  used  oil.  EPA  has  concluded 
that  today's  proposed  rules  will  not 
discourage  recycling  because  the  rules 
only  restrict  used  oil  entering  one 
market,  the  nonindustrial  fuel  market, 
and  the  Agency  has  determined  that  any 
used  oil  not  sold  to  this  market  can  be 
sold  as  industrial  fuel  or  rerefining 
feedstock.  Therefore,  used  oil  affected 
by  today's  proposal  will  still  be 
recycled,  not  disposed  of. 

Fourth,  EPA  has  considered  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (PRA),  44  U.S.C. 
3501  et  seq,  in  developing  these 
proposed  rules.  The  reporting  and 
recordkeeping  requirements  are  the 
minimum  EPA  believes  necessary  to 
implement  and  enforce  the  controls. 
Pursuant  to  provisions  of  the  PRA,  the 
information  collection  requirements  in 
this  proposed  rule  have  been  submitted 
for  approval  to  the  Office  of 
Management  and  Budget  (OMB).  Submit 
comments  on  these  requirements  to  the 
office  of  Information  and  Regulator^ 
.\ffairs;  OMB:  726  Jackson  Place.  N.W.; 
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Wushiogton.  O.C  20503  iiUiii.f^ 
"Attention:  Desk  OfTicpf  for  FPA".  Tb^ 
tincil  rule  Mill  respond  to  tmy  OMfi  w 
public  comments  on  the  infornMtion 
f.<»llt?ctJon  requirements. 

W  hilt  follows  are  more  tlet<iiled 
discttfisions  expUtinins  the  diitu  uM-d  t<\ 
EPA  to  make  Ifae  determinntions 
sununarized  ubot-e.  First  cost  data  an- 
presented  JEor  each  cxiutrol  proposed 
today.  Second,  the  expet.trd  impacts  oi 
the  proposed  rules  on  used  oil  TfTj'cJinp 
are  described.  EPA  requests  comraents 
on  the  retnilatory  impacts  studies 
performed  for  this  proposal,  both  is 
terms  of  the  extent  of  ana)>>is 
performed,  and  the  conclusioPK  nrachf^I 
through  tfie  studies 

B.  Cost  Data 

The  cost  impacts  of  these  rt^jnilcWiors 
derive  primarily  from  four  new 
requirements.  These  are:  (1)  Notificatiou 
requirements  for  marketers  and  burners 
to  identify  waste-a.s-fxiel  acti\ities:  (2) 
manifest  requirements  (for  hazardous 
waste  fuel)  or  iovoice  requirements  (foi 
off-specification  used  o3  fuel)  for  all 
shipments:  (3)  certification  requirements 
for  marketers  and  burners  that  require  a 
recipient  to  certify  to  the  supplier  before 
he  rec  cives  the  first  shipment  that  he 
has  notified  EPA  of  his  waste-as-fuel 
activities  and  will  bum  the  waste  fuel 
only  in  an  unrestricted  boiler  or  fnmace: 
and  |4)  storage  requirements  for 
hoZi.rdous  waste  futl.  In  addition, 
marketers  who  first  claim  used  oil  fuel 
meets  the  specification  and  is  exempt 
from  regulation  (e.g..  marketers  who 
process  or  bleixi  off-6pet;ifir;ation  used 
oil  to  produce  used  oil  fuel  that  meets 
the  speufication.  and  marketers  wh<i 
receive  oil  from  generators  or  frnm 
collectors  and  who  manage  the  oil  as 
specification  used  oil  fitel)  must  obtain 
analyses  documenting  tf.at  the  used  oil 
meets  the  specifici.tion.  It  should  be 
noted  that  EPA  has  not  attempted  to 
determine  the  costs  of  two  important 
impacts  of  today's  proposal:  (1 J  The  cost 
to  marketers  of  treating  us(^  oil  to  meet 
the  used  oil  fuel  specification:  and  [Z] 
the  costs  to  nonindustrifcl  boilei  owners 
of  having  to  buy  specification  used  oil 
fuel  or  commercial  fuel  oil  instead  of 
hazardous  waste  fuel  or  ofT-sperification 
used  oil  fuel. 

EPA  has  not  attempted  to  dt  termine 
the  cost  to  marketers  of  tretting  used  oil 
to  meet  the  used  oil  fuel  specification 
becanse  we  do  not  know  how  much 
used  oil  currently  meets  the 
specification  either  as-generated  or  after 
processing/blending.**  However,  it  is 


clear  that  processors  and  blenders  who 
sell  to  the  nonindustrial  miirket  will 
experience  increased  costs  at  a 
minimum  for  sampLng  and  anal;^  sis  oi 
their  product  and  to  seme  extj  nt,  their 
used  oil  feedstock  (until  assured  of  its 
composition).  Any  bk-nding  tn'er  rurnnt 
practice  that  is  required  to  meet  the 
specification  would  also  involve 
additional  costs.  H4)we\<-r.  these  cctsts 
are  discretionary .  Processors  and 
blenders  have  the  choice  of  incurring  the 
additional  cost  of  analyses  (and  perhaps 
blending)  and  continuing  to  sell  to  the 
nonindustrial  market  or  to  avoid  those 
costs  by  selling  to  the  industrial 
market.** 

EI'A  has  not  dettrmioed  the  uist 
impacts  on  nonindustrial  fu(  1  users  of 
ha\  ing  to  stop  using  hazardous  w  aste 
fuel  and  off-Pfiecificiibon  used  oil  fuel 
for  the  following  reasons.  First  EPA  is 
not  sure  that  many  of  these  umts  are 
actually  receiving  price  disi^ounts  for 
their  purchase  of  these  waste  fuels. 
Invest igbtiuns  by  New  York  City.  New 
Jersey  and  EPA  indicate  that,  oflrn. 
nonindustrial  buyers  are  not  informed 
they  arf-  buying  WHste  fuel.  Without 
such  knowledge,  it  seems  ur.Iikcly  tfifit 
fuel  buyers  would  be  able  to  obtain 
discounts.  Second,  although  some 
nonindusthiil  users  may  be  receiving 
price  discounts  for  waste  fuel  and. 
therefore,  will  bear  the  cost  of  buying 
higher  priced  fuel  due  to  today's 
proposal  EPA  believes  that  the  fuel 
displaced  from  the  nonindustrial 


^*  He  have  estimated,  hfiwever.  rtiat  tuisMl  on 
otKHit  lio  owd  oil  sainplef.  w^tidk  mere  tmufyrr^  tw 


all  four  mtBln  inHiidid  m  ttii-  spttifinitiori.  tr(>ni  H 
to  1P^>  of  iiM<l  cU  Old)  RioH  the  spet.iliuitiun. 
drpetxitnp  or.  w-he^  ttie  kr&d  »pe('ifiU.tion  le\rl  hiiI 
be  get  withir  tbe  ranjie  of  10-100  p)><n.  If  theiir 
samples  were  blended  w  ith  ftin.  virgin  fuel  iiil  with 
M  metliiin  oietHU  content,  from  30  to  86".  of  the 
samples  would  meet  the  upeciftrR'ii'fi.  a^uin 
dependinjl  on  prtanuifibtion  of  a  lend  f'{Krifk.i>ti«i' 
wilhip  the  range  cJ  10-100  ppnt  Sou'oe:  FrunVIm 
Associates.  Ltd..  (Unpublished  dalii).  April  27.  lOM 
metnorandum  to  EPA. 

•*  Altlioufiti  the  cost  of  Bnbt)~ziiiy  for  chlorine  lo 
determine  if  used  oil  will  be  presumed  to  l>e 
hazardous  waste  under  the  rebuttable  presumption 
is  not  considered  a  discretkmanr  cost,  chlorine 
analysis  costs  should  not  be  substantial.  We  are 
%erifym;i  the  accuracy  of  ■  simple  field  lest  where  a 
copper  wire  is  dipped  into  the  sample  and  observed 
for  culor  when  passed  over  a  flame  (Beilstein's  tesll. 
In  addition  ainrl.vtical  kits  for  field  testing  of  oil  tn 
determine  cfaionne  oonteol  at  variout.  d<  lection 
lirr.its  art  cctimercially  available  and  coal  onl} 
Bbo«!  S3.00  per  analysis.  Even  when  a  very  smhU 
tank  truck  is  sampled  (e.g..  2000  gallon  capacity), 
this  test  would  cost  only  nboul  0.1  cent  per  gallon 
When  a  mo-e  rigorous  analytical  lest  is  neeiled. 
costs  could  approach  Z.S  cents  per  gtillon  for  a  2M0I' 
gallon  tanker.  However,  we  believe  (hi't  aftej 
generator  and  collector  credibility  has  beea 
established  processors /tUenders  would  use  the 
inexpensive  tests  coupled  with  spot  analytical 
checks  to  ensure  the  4000  pfim  cfaionne  level  is  iH<i 
exceeded.  These  costs  are  not  considered 
substantia)  given  that  generators  are  typically  paitl 
1.1  cents  per  gallim  for  their  m1. 


markets  will  be  channelled  to  industrial 
users  who  can  be  expected  to  receive 
similar  price  discounts.  Therefore,  then- 
should  be  no  net  increase  in  costs  to 
society  due  to  these  fuel  shifts. 

I.  Unit  Costs.  The  unit  costs  for  these 
proposed  n.-gukitorj-  requirements  are 
estimated  to  be  as  shown  in  Table  5. 

TABtx  5.—  On•^  Cost  Estimates 

^  $50  la  one-tin*  cost! 


Not-^cater  to  EPA 
Manifest  systam  *£> 
ous  was*  hml 

Stan.1* 


Fu»«tapnianft 

>rrvo<x  sysMfT  lof  oH-speoti- 
caion  ueed  M  *>Mk 

Stan-cp 

Supenision    

Recordkaaping _ _„ 

Fti*  ■Nvxwnlt. 

CenAcalxin   to   mmm   luai 
supoMr  ol  compliance  nolh 


$I0C  la  one-tinne  cost) 
SMCi'yaaf  toi  »na*cw  s 
(SSS/fMr  to'  ttmtn, 
1170/yaat 

tS/atoaitost  iDf  mviteief^ 
ST^wton^aal  to*  hume'i. 


tidO  IB  one-anv'  coaH 

SaW'yMr. 
SI70/>Mr 
SZ'moaeto" 


Pfeparemttoc 

necordkaapmp  by  intvalor    SiQ/yr 
and  rcc^xerC 
Testing    tor    uaaa    oi*    taat 
ipaolicakonB       lincu^tng 
low  cNiKina  tosi) 


(30  (a  one^nw-EOCti 


nanjidNaatw^ 


tolto's  and  lunacaa  bum- 


Km." 
Genera'  ticM^  i 


St6(<'M 
S530'y«ar 
SUO'VMT 


;  S«.2aC>  one-tra-  imo  SSHi' 


Mepareoness   and   preven- !  S2,80U  one-tmw  anO  SZOO' 

lion  I     fm 

rcinimciiir II  awl  ,  t300    oop^xnt    a-x)    5i(K>' 

amargancy  procaJuras  year 

.   ;  ISaa  mamtnl  iiysten,  ooelt 


CKMurapton _. 


SZOO  one-brae 

Saooo  one-wne  a>Kl  Si^.BCXi' 

12.500  one-tinie  and  SZ.OOO- 

year 
SSOCi 


•'8asM  on  data  in  Popc-Aaid  Aaaac.  Inc..  Uni  Cam 
^nar.vs  C  Pan  264  and  Pan  B  Tank  and  Container  Snyapi 


2.  Ctistsfor  Typical  Facilities. 

(aj  Marketers  of  Hazardous  W'astf 
t'upl  Generators  who  market  their 
waste  directly  to  a  burner  are  subfect  to 
most  of  the  proposed  requirements 
under  existing  rules.  (We  assume  that 
nearly  all  hazardous  waste  fuels  contain 
listed  wastes  or  sludges,  and.  thus,  are 
subject  to  storage  and  transportation 
controls  under  existing  rules.)  The  only 
additional  cost  to  these  generator/ 
marketers  would  be  for  the  waste-as- 
fuel  notification  and  recordkeeping  of 
burner  certifications. 

Third-party  marketers  [i.e..  marketers 
who  did  not  generate  the  waste)  usually 
market  hazardous  waste  fuel  to  a  sinigle 
large  burner  customer  (e.g..  cemment 


recurring  co 
would  total 
manifests).  1 
would  incur 
year  to  keep 
certification 
cost  of  com] 
requiremenl 
fuel  product 
marketer's  I 
storage  faci 
or  has  been 
interim  stati 
hazardous  \ 
interim  stat 
(e.g.,  about  I 
contingency 
Part  A  appl: 
storage  faci 
permitted  (i 
worst  case  i 
where  the  p 
such  an  ext 
permitting  ( 
Given  that  I 
the  Part  B  p 
estimated  t( 
$10,000  fori 
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kiln  or  blast  furnace)  after  processing  or 
blending.  These  marketers  usually 
receive  hazardous  waste  feedstock 
directly  from  generators.  Given  that 
virtually  all  of  these  marketers  most 
likely  accept  wastes  already  subject  to 
storage  controls  (i.e.,  listed  wastes  and 
sludges),  their  feedstock  storage  areas 
are  already  subject  to  regulation. 
However,  these  proposed  rules  would 
subject  hazardous  waste  fuel  product 
(i.e..  hazardous  waste-derived  fuel) 
storage  areas  to  regulation  for  the  first 
time.  Thus,  the  costs  of  these  controls  to 
a  third-party  marketer  of  hazardous 
waste  fuel  would  consist  of  the  costs  for 
renotification.  compliance  with  the 
manifest  system  for  the  fuel  marketed, 
keeping  a  record  of  the  certifications 
received  from  burners,  and  compliance 
with  storage  requirements  for  product 
hazardous  waste  fuel.  Each  facility 
would  incur  a  one-time  cost  of  $.50  for 
notification.  Even  though  these 
marketers  must  already  comply  with  the 
manifest  system  for  hazardous  w  aste 
they  receive  from  generators  (because 
the  wastes  are  likely  to  contain  listed 
wastes  or  sludges),  to  estimate 
maximum  cost  of  compliance  with  the 
proposed  rule  we  have  estimated  their 
manifest  system  costs  as  if  they  are  not 
now  in  compliance.  Thus,  manifest 
system  expenses  would  consist  of  the 
costs  for  start-up  (a  one-time  expense  of 
$100).  and  manifest  handling, 
supervision,  and  record-keeping  ($970 
per  year).  It  is  assumed  that  a  typical 
facility  originates  24  shipments  of 
hazardous  waste  fuel  per  year.  Thus, 
recurring  cost  for  preparing  manifests 
would  total  $144  per  year  ($6  x  24 
manifests).  In  addition,  the  facility 
would  incur  a  recurring  cost  of  SlO  per 
year  to  keep  a  record  of  the 
certifications  received  from  burnerb.  The 
cost  of  complying  with  the  storage  V 
requirements  for  the  hazardous  waste 
fuel  produced  depends  on  whether  the 
marketer's  hazardous  waste  feedstock 
storage  facility  is  still  in  interim  status 
or  has  been  fully  permitted.  If  it  is  still  in 
interim  status,  the  cost  of  including  the 
hazardous  waste  fuel  storage  area  in  the 
interim  status  permit  should  be  minimal 
(e.g.,  about  $2000  to  amend  the 
contingency  and  closure  plans  and  the 
Part  A  application).  If  the  feedstock 
storage  facility  has  already  been  fully 
permitted  (under  a  Part  B  application),  a 
worst  case  cost  scenario  would  be 
where  the  permit  must  be  amended  to 
such  an  extent  that  much  of  the 
permitting  process  must  be  repeated. 
Given  that  the  cost  of  complying  with 
the  Part  B  permit  procedufes  is 
estimated  to  be  a  one-time  cost  of 
$10,000  for  a  storage  tank  facility,  the 


cost  to  a  marketer  of  complying  with  the 
new  storage  requirements  could  range 
from  about  $2,000  (where  the  storage 
facility  is  still  in  interim  status)  to  a  one- 
time cost  of  $10,000  (where  the  storage 
facility  has  received  a  permit  and  the 
permit  process  must  be  essentially 
repeated). 

The  typical  facility  in  this  category 
would  incur  $2,150  to  $10,150  in  initial 
costs  as  well  as  annual  costs  of  $1110. 
(Most  marketers  would  incur  the  lower 
initial  cost  given  that  only  about  one- 
third  of  storage  facilities  have  been 
permitted  and  that  only  one-third  might 
incur  one-time  costs  on  the  order  of 
$10,150.)  If  one-time  costs  are 
annualized  over  20  years,  total  annual 
costs  to  these  marketers  would  range 
from  S1200  to  $1800.  If  a  marketer 
initiates  24 — 4,000  gallon  shipments  per 
year  of  hazardous  waste  fuel,  the  cost  of 
these  regulations  would  range  from 
, about  one  cent  to  less  than  two  cents 
per  gallon  of  fuel. 

(b)  Burners  of  Hazardous  Waste  FueL 
All  burners  of  hazardous  waste  fuel 
would  incur  the  cost  of  notification  or 
renotification.  For  the  estimated  1600 
generators  that  bum  hazardous  waste 
fuel  on  site,  the  only  expense  to  them  as 
burners  of  such  fuel  would  be  a  one-time 
cost  of  $50  to  renotjfy  the  Agency  to 
identify  their  waste-as-fuel  activities 
(i.e.,  burning). 

For  the  estimated  200  facilities  that 
burn  hazardous  waste  fuel  already 
subject  to  storage  and  transportation 
controls  (virtually  all  unprocessed, 
unblended  fuels),  the  cost  of  these 
regulations  would  consist  of  the  cost  of 
the  certification  to  the  supplier  in 
addition  to  the  cost  of  renotifying  EPA 
as  a  hazardous  waste  fuel  burner.  No 
new  manifest  or  storage  costs  are 
incurred  because  it  is  assumed  that 
burners  invariably  receive  hazardous 
waste  fuel  subject  to  manifest  and 
storage  requirements  under  existing 
rules  (i.e.,  listed  wastes  and  sludges). 
Thus,  the  costs  of  these  regulations 
would  be  a  one-time  initial  cost  of  $80 
for  renotification  to  EPA  and  the 
certification  to  the  supplier  and  a 
recurring  cost  of  $10  per  year  for  keeping 
a  copy  of  the  notice. 

For  the  estimated  200  facilities  that 
burn  hazardous  waste-derived  fuel  (i.e.. 
hazardous  waste  fuel  produced  by 
processing,  blending,  or  other  treatment 
of  hazardous  waste),  the  costs  of  these 
regulations  would  consist  of  the 
expenses  of  the  manifest  system, 
certification  to  the  marketer,  notification 
to  EPA.  and  compliance  with  storage 
requirements.  Manifest  system  costs 
would  be  those  for  manifest  handling  (S2 
per  fuel  deliverj')  and  for  supervision 


and  recordkeeping  ($700  per  year).  If  it 
is  assumed  that  a  typical  burner 
receives  24  deliveries  of  hazardous 
waste  fuel  annually,  manifest  handling 
costs  would  be  $50  per  year.  The  cost  of 
notifying  the  fuel  marketer  would  be  a 
one-time  cost  of  $30.  and  the  cost  of 
keeping  a  copy  of  the  notice  would  be  a 
recurring  cost  of  $10  per  year.  Storage 
requirement  costs  would  be  a  one-time 
cost  of  S12.400  and  a  recurring  cost  of 
$5.2tX).  Therefore,  the  typical  facility  in 
this  category  could  incur  $12,500  in 
initial  (i.e..  one-time)  costs  as  well  as 
annual  expenses  of  $6,000.  Thus,  the 
.innualized  cost  for  these  facilities  could 
total  approximately  $7,000,  which 
represents  a  cost  of  7  cents  per  gallon  of 
hazardous  waste  fuel  burned. 

(c)  Marketers  of  Used  OH  Fuel  That 
Meets  the  Specification.  This  is  a 
summary  of  the  costs  of  these 
requirements  to  a  person  who  markets 
used  oil  fuel  that  meets  the  specification 
(and  that  does  not  contain  more  than 
4000  ppm  total  chlorine),  and  who  is:  (1) 
A  generator  marketing  to  a  burner;  (2)  a 
marketer  who  receives  any  used  oil  from 
a  generator  or  from  a  collector  (who 
receives  used  oil  from  a  generator);  or 
(3)  a  marketer  who  receives  off- 
specification  used  oil  from  another 
marketer  and  who  produces 
specification  used  oil  fuel  by  processing 
blending,  or  other  treatment.  The  costs 
to  these  marketers  would  consist  of  the 
costs  for  notification  and  testing 
(including  supervision  and 
recordkeeping).  Notification  entails  a 
one-lime  expense  of  $50.  The  costs  for 
testing  for  lead,  arsenic,  chromium, 
cadmium,  PCBs,  total  chlorine  content, 
and  fiash  point  are  at  most  $150  per 
sample.*'  The  costs  for  supervision  of 
testing  and  recordkeeping  are  $700  per 
year.  It  is  assumed  that  the  typical 
facility  of  this  kind  handles  400.000 
gallons  of  used  oil  annually  and 
originates  100  shipments  of  used  oil  fuel 
per  year,  and  that  the  operator  would 
test  large  batches  (e.g.,  a  30.000  gallon 
tank)  of  used  fuel  oil  rather  than  each 
shipment,  amounting  to  approximately 
12-14  analyses  pr  year  ($2000/yr).  In 
addition,  it  is  assumed  that  the  marketer 
would  test  each  truck  load  of  used  oil  he 
receives  to  ensure  that  it  contains  less 
than  4000  ppm  chlorine  and  thus  would 
not  be  considered  (automatically)  to  be 
hazardous  waste  under  the  rebuttable 
presumption  of  mixing.  To  estimate 


»■  1  his  assumes  the  sample  is  analyzed  by  a 
I  onliaci  l.iborutory.  In-house  testinx  would  be  ksi 
i:oslly.  Costa  for  testing  for  PCBs  is  not  included 
becHuse  existing  rules  |See  40  CFR  Part  761)  limit. 
PCBs  to  50  ppm  |i.e..  wastes  with  more  than  50  pyni 
PC3s  .ire  already  subject  to  regulation  when  burned 
for  eiiorjiv  reroveri ). 
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chlorine  testing  costs,  it  is  assumed  that: 
(1)  Individual  2000  tank  trucks  of 
incoming  used  oil  are  sampled  and 
analyzed:  (2)  10%  of  the  oil  is  analy/.ed 
by  ASTM  analytical  methods  at  $50  per 
analysis  (or  2.5  cents/gallon  of  oil):  and 
(3)  90%  of  the  oil  is  analysed  using  field 
kits  of  prepared  indicator  solutions  at  S3 
per  analysis  (or  0.15  cents/gajlon  of  oil^. 
Under  these  assumptions,  testing  of 
incoming  used  oil  for  total  chlorine 
would  cost  $1540  annually.  Therefore, 
the  typical  facility  in  this  category 
would  incur  $50  in  initial  one-time  costs 
as  well  as  up  to  $4240  in  annual  costs, 
which  would  add  about  1  cent  per  gallon 
to  the  cost  of  used  oil  fuel.** 

(d)  Marketers  of  Off-Specification 
Used  Oil  Fuel.  The  costs  of  these 
regulations  to  a  marketer  of  off- 
specification  used  oil  fuel  would  consist 
of  the  costs  for  notification  to  EPA.  the 
invoice  system,  keeping  copies  of 
certifications  from  product  purchasers 
(i.e..  burners  or  other  marketers),  and 
analyses  for  total  chlorine  to  ensure  the 
oil  is  not  presumed  to  be  hazardous 
waste  under  the  rebuttable  presumption 
of  mixing.  Each  facility  would  thus  incur 
a  one-time  cost  of  $50  for  notification.  In 
addition,  there  would  only  be  an 
incremental  cost  for  the  invoice  system 
required  by  these  regulations  because, 
under  current,  common  practice, 
invoices  are  already  prepared  for 
shipments  of  fuel.  The  incremental  costs 
would  consist  of  costs  for  start-up  (a 
one-time  expense  of  $100).  invoice 
preparation  ($2  per  fuel  shipment  or  $200 
annually  if  a  typical  facility  handles 
400.000  gallons  of  used  oil  annually  and 
originates  100  shipments  of  used  oil  fuel 
annually),  and  supervision  and 
recordkeeping  ($530  per  year).  The 
facility  would  also  incur  the  $10  per  year 
cost  of  keeping  a  record  of  the 
certification  from  the  product  purchaser. 

Finally,  the  facility  owner/operator 
may  choose  to  test  the  used  oil  he 
receives  and  his  used  oil  fuel  product  to 
ensure  that  it  contains  less  than  4000 
ppm  chlorine  and.  thus,  would  not  be 
considered  (automatically)  to  be 
hazardous  waste  under  the  rebuttable 
presumption  of  mixing.  Although  some 
marketers  may  choose  to  test  only  the 
oil  they  receive,  others  may  sample  and 
analyze  the  used  oil  fuel  product  as\vell 
to  assure  purchasers  that  it  does  not 
contain  chlorinated  hazardous  waste. 
To  provide  a  worst-case  cost  estimate,  it 
is  assumed  that:  (1)  All  incoming  used 
oil  and  product  used  oil  fuel  is  tested  for 
chlorine:  (2)  individual  2000  gallon  lank 
trucks  of  incoming  used  oil  are  sampled 


""  This  assumes  that  the  marketer  doi  s  not  incur 
addilional  processing  and  blending  costs  lt>  brin^ 
i-ff'Specificalion  oil  into  specification. 


and  analyzed:  (3)  10%  of  incoming  used 
oil  is  analyzed  by  ASTM  analytical 
methods  at  $50  per  analysis  (or  2.5 
cents/gallon  of  oil):  (4)  90%  of  incoming 
used  oil  is  analyzed  using  field  kits  of 
prepared  indicator  solutions  at  $3  per 
analysis  (or  0.15  cents/gallon  of  oil):  (5) 
used  oil  fuel  product  is  sampled  from 
30.000  gallon  tanks  and  is  analyzed  by 
ASTM  analytical  methods  at  $50  per 
analysis  (or  0.17  cents/gallon  of  fuel): 
and  (6)  supervision  of  testing  costs  $530 
annually  and  recordkeeping  of  analyses 
costs  $170  annually.  Chlorine  testing 
could  cost  $2900  annually  under  these 
assumptions  ($2200  for  analyses  plus 
$700  for  supervision  and  recordkeeping). 

Therefore,  a  marketer  of  off- 
speciflcation  used  oil  fuel  could  incur 
$150  in  one-time  initial  costs  plus  $3640 
in  annual  costs,  which  would  add  about 
0.9  cents  to  a  gallon  of  used  oil  fuel. 

The  costs  of  these  proposed  rules  to 
marketers  (e.g.,  distributors)  who 
receive  off-specification  used  oil  fuel 
from  other  marketers  would  be  the  same 
as  presented  above,  except  these 
marketers  would  incur  the  additional 
one-time  expense  of  $30  to  prepare 
certifications  to  suppliers.  Thus,  the 
total  costs  to  these  marketers  could  be 
an  initial  cost  of  $180  plus  $3640  in 
annual  costs.  (Given  that  80"o  of  the 
annual  cost  estimate  is  for  testing  for 
chlorine  content,  the  annual  cost 
estimate  may  be  grossly  overstated  for 
distributors  because  they  receive  used 
oil  from  other  marketers  who  have 
already  tested  for  chlorine  under  the 
assumptions  of  the  previous  scenario). 

(e)  Burners  of  Used  Oil  Fuel  that 
Meets  the  Specification.  Burners  of  used 
oil  fuel  that  meets  the  specification 
would  not  be  subject  to  any  new 
requirements  under  these  regulations. 
Therefore,  they  would  not  incur  any  new 
costs. 

(f)  Burners  of  Off-Specification  Used 
Oil  Fuel.  All  burners  of  off-specification 
used  oil  fuel  would  incur  the  one-time 
cost  of  notification.  For  facilities  that 
bum  off-specification  used  oil  fuel 
which  is  generated  on  site,  the  only 
expense  to  them  as  burners  of  such  fuel 
would  be  a  one-time  cost  of  $50  for 
notification  to  EPA. 

For  facilities  that  burn  off- 
specification  used  oil  fuel  that  is 
delivered  to  them,  the  expenses  that 
would  be  incurred  because  of  these 
regulations  are  the  costs  of  notification, 
compliance  with  the  invoice  system,  and 
providing  the  certification  to  the 
supplier.  The  incremental  costs  of  the 
invoice  system  would  be  for  supervision 
and  recordkeeping  ($530  per  year),  and 
the  cost  of  invoice  handling  ($50  per 
year  at  S2/invoice  and  assuming  24 


deliveries  per  year).  The  one-time  cost 
of  the  notice  (certification)  to  the 
supplier  would  be  $30,  and  the 
recordkeeping  cost  for  the  notice  would 
be  $10  annually.  Therefore,  the  typical 
facility  in  this  category  would  incur  an 
initial  one-time  cost  of  $80  as  well  as 
annual  expenses  of  $590. 

3.  Estimated  National  Costs.  In  the 
absence  of  complete  data  on  the 
universe  of  facilities  that  market  and 
burn  hazardous  waste  and  used  oil 
fuels,  it  is  impossible  to  estimate  with  a 
high  degree  of  precision  the  national 
cost  impacts  of  these  regulations.  The 
notification  process  will  enable  EPA  to 
identify  the  affected  facilities  and  to 
estimate  more  accurately  the  costs  of 
compliance  with  the  rules  proposed 
today  as  well  as  the  costs  of  the 
technical  regulations  on  burning  in 
industrial  boilers  and  furnaces  that  will 
be  proposed  in  1986. 

These  cost  estimates  are  based  on 
assumptions  that  reflect  worst-case 
conditions  with  respect  to  number  of 
marketers  and  burners  subject  to 
regulation.  For  example,  we  believe  that 
the  estimate  of  the  number  of  off- 
specification  used  oil  fuel  burners  is 
high.  The  figure  estimated  (30,000)  may 
approximate  the  number  of  burners  of 
used  oil  fuel  but  some  of  that  used  oil  is 
likely  to  meet  the  specification  and  be 
exempt  from  regulation.  Thus,  the 
number  of  burners  subject  to  these  rules 
is  probably  overstated.  As  a  result, 
these  estimates  are  conser\'ative  and 
more  closely  approximate  maximum 
rather  than  actual  costs.  These  costs  are 
summarized  in  Table  6. 

Table  6.— Summary  of  National  Cost 
Estimates 
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(a)  Notification  Costs.  Hazardous 
waste  fuel  and  off-specification  used  oil 
fuel  marketers  and  burners  would  be 
required  to  notify  (or  renotify)  to 
identify  their  waste-as-fuel  activities. 

The  universe  of  marketers  probably 
includes  persons  in  the  following 
categories:  Hazardous  waste  processors 
and  blenders,  hazardous  waste 
generators  who  market  hazardous  waste 
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fuel  to  burners,  used  nil  collectors  who 
sell  directly  to  burners,  used  oil 
processors  and  rerefiners.  and 
wholesale  and  retail  dealers  of  virgin 
fuel  oil  who  continue  to  handle  off- 
specification  used  oil  fuel.  The  universe 
of  marketers  is  estimated  to  number 
about  1200. •"  (See  Table  7.) 

Table  7— Estimated  Number  of  Market- 
ers AND  Burners  That  Woulo  be  Regu- 
lated 


MarVelers 


Hazafdoua  «(MM 


Number 


Generators  marketing  to  tximeis 
Other     markaters     (third-pan)r     processors. 
I>lendsrs  distntailarsi 


Burners 


On  sM _ 

Oti  silei 

Rece<v«  fuel  from  gerwratora 

Receive  fua<  from  ttirr^j-party  marttalan 
(processors.  bieryJers.  dfctributors) 


400 


OH-Specrfication  Used  04  Fuel 


Marketer* . 


04  Fuel 

....i 760 


Ger>erators  mar1<eting  to  tximets. 
Ottier  martiatersi 

TrwTH>arty  processors,  blenders.  dMnbu- 

tors 

Collectors  martieimg  to  bufners 
Rerefiners 


Burners 


On  I 
0fl( 


Total:  Approannalery 


200 

200 
2.000 
1.600 

200 
JOO 
2.400 


500 

250 

10 

30.000 

1.500 
26  500 

30.760 
33.000 


The  universe  of  burners  that  would  be 
subject  to  the  notification  requirement 
consists  of  all  facilities  in  the  utility  and 
industrial  sectors  that  burn  hazardous 
waste  or  off-specification  used  oil  fuel. 
(Under  these  regulations,  burning  of 
these  fuels  would  be  allowed  in  utihty 
and  industrial  boilers  and  industrial 
furnaces,  but  would  be  prohibited  in 
boilers  at  residential,  institutional,  and 
commercial  locations.)  To  estimate 
maximum  impact,  we  assume  that  used 
oil  fuel  is  burned  in  a  maximum  of 
30,000  boilers  and  that  ell  of  the  boilers 
burn  off-specification  used  oil  fuel.*** 
Finally,  we  estimate  that  hazardous 
waste  is  burned  in  2000  industrial 
boilers  and  furnaces.  Although  many 
facilities  burn  waste  in  more  than  one 
burner,  only  one  notification  would  be 
required  for  each  facility.  Therefore,  we 
estimate  the  maximum  size  of  the  burner 
universe  is  about  32,000.  The  maximum 


'^Estimates  of  used  oil  marketers  |'60|  aie  from 
Frunklin  Associates.  Ltd..  Composition  of  Used  Oil. 
[)p.  4-4  through  4-20. 

*"  The  number  of  hazaixlout  waste  fuel  and  used 
oil  fuel  burners  was  estimated  from  preliminary' 
results  of  the  mail  queslionna  re  survey. 


total  number  of  notifiers  (i.e.,  marketers 
and  burners)  is  estimated  at  33.0(X). 
rherefore.  the  maximum  cost  of 
notification,  at  S50  per  facility,  would  be 
Sl.658  million."  (This  is  a  one-time 
cost.) 

(b)  Manifest  System  Costs.  The 
Agency  made  a  number  of  assumptions 
to  estimate  the  cost  of  complying  w  ith 
the  manifest  system:  (1)  200  facilities 
bum  hazardous  waste-derived  fuel  (i.e., 
hazardous  waste  fuel  produced  by 
processing,  blending,  or  other  treatment 
of  hazardous  waste)  that  is  currently 
exempt  from  regulation;  (2)  each  burner 
of  hazardous  waste-derived  fuel 
receives  24  deliveries  fo  fuel  annually; 
(3)  each  of  the  200  marketers  of 
hazardous  waste-derived  fuel  originates 
24  shipments  of  fuel  per  year;  and  (4) 
there  are  4,800  shipments  of  hazardous 
waste-derived  fuel  annually. 

Based  on  these  assumptif^ns.  the 
manifest  system  requirement  for 
shipments  of  hazardous  waste-derived 
fuel  would  entail  the  following  costs:  (1) 
Initial  one-time  start-up  costs  ($100  X 
200  marketers);  and  (2)  annual  costs  for 
manifest  handling  ($8  X  4,800 
manifests),  and  for  system  super\'ision 
and  recordkeeping  by  marketers  (8970 
X  200  marketers)  and  by  fuel  burners 
($700  X  200  burners).  Therefore,  the 
estimated  (incremental]  national  costs 
of  the  manifest  system  requirement 
would  be  an  initial  one-time  cost  of 
$20,000  plus  annual  costs  of  $372,000. 

(c)  Invoice  System  Costs.  The  Agency 
made  the  following  assumptions  to 
estimate  the  incremental  costs  of 
complying  with  the  invoice  system  for 
off-specification  used  oil  shipments 
(costs  in  addition  to  those  already 
incurred  as  a  result  of  typical  business 
practice):  (1)  The  number  oi  facilities 
that  bum  used  oil  fuel  is  the  same  as  the 
number  of  boilers  that  bum  used  oil 
(30,000)  even  though  a  facility  may  have 
several  boilers  that  burn  used  oil;  (2)  all 
30,000  burners  bum  off-specification 
used  oil;  (3)  95%  of  the  burners  (i.e.. 


28.500)  accept  off-specification  used  oil 
fuel  generated  off  site  (i.e.,  they  are  off- 
site  burners);  and  (4)  each  burner 
receives  24  deliveries  of  used  oil 
annually  so  that  annual  shipments  totnl 
f>ft4.000  nationally. 

Based  on  these  assumptions, 
compliance  with  the  invoice  system  for 
shipments  of  off-specification  used  oil 
would  entail  the  following  costs:  (1) 
Initial  start-up  costs  ($100  X  760 
marketers);  and  (2)  annual  costs  for 
invoice  preparation  ($2  X  684.(K)0 
shipments  of  off-specification  used  oil 
fuel),  and  for  system  supervision  and 
recordkeeping  by  intermediaries  ($530 
X  760  marketers)  and  burners  (8530  x 
28.500  burners).  Therefore,  the  estimated 
maximum  costs  of  the  invoice 
requirement  would  be  an  initial  (i.e., 
one-time)  cost  of  $76,000  plus  annual 
costs  of  $16,875  million 

(d)  Cost  of  Certification  to  Suppliers. 
rhe  Agency  made  the  following 
assumptions  to  estimate  the  cost  of 
providing  a  certification  to  suppliers 
(and  for  recordkeeping  by  both  parties) 
indicating  that  a  recipient  has  notified 
EPA  of  his  waste-as-fuel  activities:  (1) 
400  burners  receive  hazardous  waste 
fuel  from  off  site  and  must  comply:  (2) 
400  hazardous  waste  fuel  marketers  sell 
to  off-site  burners  and  must  comply;  (3) 
28.5(K)  burners  receive  off-specification 
fuel  from  off  site  and  must  comply:  (4) 
all  used  oil  fuel  marketers  (except 
collectors  who  market  to  burners) 
receive  off-specification  used  oil  from 
other  marketers  at  some  time  during 
their  operations  and,  therefore,  must 
comply:  (5)  used  oil  fuel  marketers, 
except  collectors  who  market  to  burners, 
number  510  facilities  (see  Table  7):  and 
(6)  used  oil  collectors  who  sell  directly 
to  burners  number  250  (and  must  obtain 
notices  from  those  burners). 

Based  on  these  assumptions,  the  cost 
of  providing  certifications  and 
recordkeeping  would  be  an  initial  (one- 
time) cost  of  $882,000  and  a  recurring 
cost  of  $,301,000  per  year.  (See  Table  8.) 


Table  8.— Cost  of  Certification  Requirements 
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0'  This  does  not  include  the  notitication  cost  that 
would  be  incurred  by  hazardous  waste  fuel 
transporters  not  already  subject  to  regulation — 
those  that  transport  hazardous  waste-derived  fuel. 
We  believe  that  there  are  fewer  than  200  of  these 


transporters  and  the  cost  uf  complying  with  the  -10 
CFR  Part  263  requirements  is  relatively 
insignincant:  national  one-time  cost  of  SIO.OOD  for 
notification  and  S2.000  annual  cost  for  manifest 
record  l((<eping. 
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(e)  Used  Oil  Analyses.  The  Agency 
made  the  following  assumptions  lo 
develop  a  worst-case  cost  estimate  for 
analyzing  used  oil  to  determine  if  it 
meets  the  specification  and  if  it  contains 
more  than  4000  ppm  total  chlorine  (and 
would  be  considered  hazardous  waste 
under  the  rebuttable  presumption  of 
mixing):  (1)  10%  of  the  estimated  760 
used  oil  fuel  marketers  market 
specification  used  oil  fuel  and  would  be 
required  to  test  for  the  specification 
parameters:  (2)  90%  of  the  used  oil  fuel 
marketers  market  off-specification  used 
oil  fuel  and  would  not  be  required  to  test 
for  the  specification  parameters:  and  (3) 
even  though  analysis  of  used  oil  for  total 
chlorine  is  not  required,  all  used  oil  fuel 
marketers  test  all  incoming  used  oil  and 
all  outgoing  used  oil  fuel  product  for 
total  chlorine  because  of  the 
consequences  of  being  in  possession  of 
used  oil  with  more  than  4000  ppm 
chlorine  (i.e..  under  the  rebuttable 
presumption,  such  oil  is  hazardous 
waste).  As  discussed  above,  a  marketer 
of  specification  used  oil  fuel  could  incur 
the  following  costs  under  these 
assumptions:  (1)  $700  annual  cost  for 
supervision  of  testing  and 
recordkeeping:  (2)  $2000  annual  cost  for 
testing  of  used  oil  fuel  product  for 
specification  parameters  as  well  as  for 
chlorine  (assuming  facility  markets 
400.000  gallons  of  used  oil  fuel  annually, 
operators  sample  and  analyze  30.000 
gallon  tank  "batches"  of  fuel,  and 
analytical  tests  cost  $150/test):  and  (3) 
$1540  annual  cost  for  testing  used  oil 
received  from  others  (assuming  2000 
gallon  tank  truck  loads  are  sampled  and 
analyzed.  10%  of  incoming  used  oil  is 
analyzed  by  ASTM  analytical 
procedures  at  $50/test.  and  90"^  of 
incoming  used  oil  is  analyzed  using  field 
kits  of  prepared  indicator  solutions  at 
S3/test).  Thus,  marketers  of 
specification  used  oil  fuel  could  incur  a 
national  cost  for  analyses  of  $322,000 
annually  (76  facilities  x  $4240). 

Marketers  of  off-specification  used  oil 
fuel  could  incur  the  following  costs 
under  these  assumptions:  (1)  $700 
annually  for  testing  supervision  and 
recordkeeping:  (2)  $667  annually  for 
testing  used  oil  fuel  product  for  chlorine 
(assuming  facility  markets  400.000 
gallons  of  used  oil  fuel  annually, 
operators  sample  and  analyze  30.000 
gallon  tank  "batches"  of  fuel,  and 
analytical  tests  cost  $50/test):  and  (3) 
$1540  annually  for  testing  used  oil 
received  from  others  (assuming  2000 


gallon  lank  truck  loads  are  sampled  and 
analyzed,  10%  of  incoming  used  oil  is 
analyzed  by  ASTM  analytical 
procedures  at  $50/ test,  and  90%  of 
incoming  used  oil  is  analyzed  using  field 
kits  of  prepared  indicator  solutions  at 
$3/test).  Thus,  marketers  of  off- 
specification  used  oil  fuel  could  incur  a 
national  cost  for  analyses  of  $1,984 
million  annually  (684  facilities  x  $2900). 

(f)  Storage  Costs  for  Burners.  The 
Agency  made  the  following  assumptions 
to  estimate  the  cost  for  hazardous  waste 
fuel  burners  to  comply  with  the  interim 
status  storage  standards:  (1)  Of  the 
estimated  400  burners  of  hazardous 
waste  fuel  received  from  off  site,  200  are 
assumed  to  be  receiving  processed  or 
blended  fuels  (such  fuel  is  exempt  from 
storage  (and  transportation)  standards 
under  existing  rules);  and  (2)  none  of 
these  200  burners  is  currently  subject  to 
RCRA  storage,  treatment  or  disposal 
standards  for  other  hazardous  waste 
(and,  thus,  the  facility  has  not  already 
complied  with  some  of  the  hazardous 
waste  management  facility  standards]. 

Based  on  these  assumptions  and  the 
unit  costs  presented  above,  the  cost  of 
compliance  with  interim  status  storage 
standards  for  hazardous  waste  fuel 
burners  (not  already  subject  to  storage 
standards  under  existing  rules)  would 
be  an  initial  (one-time)  cost  of  $2.48 
million  ($12,400  x  200  burners)  and  a 
recurring  cost  of  $1.04  million  per  year 
($5,200  X  200). 

The  one-time  cost  can  be  annualized 
over  20  years  at  a  real  interest  rate  (i.e., 
without  considering  inflation)  of  3%  to 
spread  out  the  cost  burden.  Thus,  the 
resulting  annual  cost  could  be  $1.2 
million  for  storage  in  1983  dollars 
(annualized  one-time  cost  of  $167,000 
plus  annual  costs  of  $1,040  million. 

(g)  Storage  Costs  for  Marketers.  The 
, proposed  rule  would  regulate  for  the 

first  time  the  storage  of  a  marketer's 
hazardous  waste  fuel  produced  by 
processing,  blending,  or  other  treatment 
of  hazardous  waste.  As  explained 
elsewhere,  since  we  believe  virtually  all 
marketers  use  hazardous  waste 
feedstock  that  contains  listed  waste  or 
sludges  that  are  subject  to  storage  and 
transportation  controls  under  existing 
rules,  their  feedstock  storage  areas  are 
already  subject  to  RCRA  storage 
standards.  Mowever,  these  proposed 
rules  would  for  the  first  time  subject 
their  hazardous  waste  fuel  product 
storage  area  to  regulation. 
The  Agency  made  the  following 


assumptions  to  estimate  the  cost  of  the 
new  storage  controls  for  these 
marketers:  (1)  Hazardous  waste 
feedstock  storage  areas  for  one-third  of 
the  200  such  marketers  have  already 
been  fully  permitted  (under  Part  B 
application  procedures)  and  would  incur 
a  cost  of  $10,000  to  repeat  the  permitting 
process  to  include  waste  fuel  product 
storage  areas:  and  (2)  the  remaining 
marketers  whose  feedstock  facilities  are 
still  in  interim  status  would  incur  a  cost 
of  $2000  to  amend  the  Part  A  application 
and  plans  for  closure,  emergency 
procedures,  financial  assurance, 
training,  and  inspections  to  include  the 
waste  fuel  product  storage  area.  Thus, 
the  national  cost  of  compliance  with  the 
proposed  storage  controls  for  these 
marketers  would  be  a  one-time  cost  of 
$928,000  (200  X  .33  x  $10,000  for 
permitted  facilities  plus  (200  x  .67  x 
$2000  for  facilities  in  interim  status). 
This  is  equivalent  to  an  annualized 
national  cost  (over  20  years)  of  $62,380. 

C.  Impacts  on  the  Used  Oil  Recycling 
Industry 

EPA  is  required  by  Section  3014  of 
RCRA  to:  (1)  Establish  regulations 
necessary  to  protect  the  public  health 
and  the  environment  from  hazards 
associated  with  recycled  oil:  and  (2) 
determine  the  effect  of  the  regulations 
on  environmentally  acceptable  types  of 
recovery  or  reuse  of  used  oil.  What 
follows  is  a  summary  of  EPA's 
determinations  concerning  impacts  of 
the  rules  proposed  today  on  used  oil 
recycling  and  the  oil  recycling  industry, 

1.  Description  of  the  regulated 
universe.  The  rules  proposed  today 
pertain  to  only  one  market  for  recycled 
oil:  Use  as  fuel.  Although  much  used  oil 
is  used  as  fuel  (about  520  million  of  the 
1.2  billion  gallons  generated  each  year), 
significant  quantities  are  also  used  for 
dust  suppression  and  rerefming  to 
produce  lubricants.  EPA  estimates  that 
approximately  750  marketers  have  as 
their  primary  business  the  collection, 
processing,  or  blending  of  off- 
specification  used  oil  that  is  ultimately 
burned  as  fuel.  Some  data  also  suggest 
that  a  significant  (but  undetermined) 
number  of  establishments  whose 
primary  business  is  the  distribution  of 
virgin  commercial  fuel  oil  are  also 
buying  used  oil,  blending  it  with  fuel  oil, 
and  subsequently  reselling  the  blended 
fuel.  EPA  estimates  that  as  much  as  200 
million  gallons  of  used  oil  fuel  passed 
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through  commercial  fuel  oil 
establishments  in  1982.  EPA  does  not 
know  how  much  of  this  used  oil  fuel  was 
then  sold  to  industrial  versus 
nonindustriul  boiler  owners.  However, 
investigations  by  New  Jersey.  New  York 
City.  Philadelphia.  Pennsylvania,  and 
the  U.S.  Environmental  Protection 
Agency  have  produced  data  that 
confirm  the  allegation  made  by  several 
parties  that  used  oil  fuel  has  been  sold 
to  residential,  institutional,  and 
commercial  boiler  owners  in  the 
northeastern  United  States.  EPA 
believes  that  in  some  cases  boiler 
owners  are  offered  discount  prices  for 
the  used  oil  fuel  (10%  is  reportedly  the 
common  discount)  but  that  in  other 
cases,  the  used  oil  fuel  is  sold  as  "fuel 
oil"  at  the  full  market  price,  often 
without  the  knowledge  of  the  buyer. 

The  previous  discussion  pertained  to 
the  types  of  marketers  and  burners  that 
would  be  affected  by  today's  proposed 
used  oil  rules.  With  respect  to  the  types 
of  used  oils  that  would  be  affected  by 
the  proposed  rule,  EPA  has  found  that 
all  used  oils  would  be  affected  to  some 
extent.  Both  automotive  and  industrial 
used  oils  may  contain  metals  at  or 
above  the  specification  levels,  chlorine 
at  or  above  the  level  for  the  presumption 
of  mixing,'*  and  flash  point  below  the 
specification  level.  However,  used 
crankcase  oil  from  cars  burning  leaded 
gasoline  would  be  affected  to  a  greater 
extent  than  other  used  oils.  This  is 
because  the  lead  levels  in  these  oils  can 
exceed  the  specification  level  by  one  or 
two  orders  of  magnitude  (depending  on 
where  the  lead  specification  is  selected 
within  the  range  of  10  to  100  ppm  for 
final  promulgation],  while  metals 
concentrations  in  other  used  oils  would 
not  generally  exceed  any  of  the 
specification  levels  by  more  than  half  an 
order  of  magnitude.  Thus,  used 
crankcase  oil  from  leaded  gasoline 
engines  would  require  more  blending  or 
treatment  to  meet  the  specification. 

2.  Impacts  at  the  facility  level. 

(a)  General  impacts.  A  large 
percentage  of  the  facilities  in  the  used 
oil  recycling  industry  would  be  affected 
to  some  degree  by  today's  proposed 
rules  because  most  of  these  facilities,  at 
one  time  or  another,  handle  used  oil  that 
is  ultimately  used  as  fuel.  Nearly  all  of 
the  estimated  250  used  oil  processors 
produce  used  oil  fuel  products.  Some 
used  oil  collectors  market  used  oil  fuel 
directly  to  burners;  rwefiners  also 


»«  Although  crankcase  oils  generjled  by  typical 
automotive  service  and  repair  shops  do  not  exceed 
the  4000  ppm  chlorine  level  for  the  rebuttable 
presumption  of  mixing,  crankcase  oil  is  often  mixed 
with  spent  chlorinated  solvents  by  collectors  or 
used  oil  processors/blenders. 


produce  fuel  by-products.  An  estimated 
30,000  facilities  are  currently  burning  oil 
fuel.  However,  the  impacts  of  today's 
proposed  rules  on  most  of  these 
facilities  would  be  minor.  As  was 
described  earlier,  the  costs  for 
notification,  the  invoice  system, 
certifications,  and  chlorine  testing  under 
today's  proposal  could  amount  to  about 
$3650  per  year  for  fuel  sellers  and  $600 
per  year  for  fuel  buyers.  EPA  does  not 
expect  these  costs  to  have  significant 
impacts  on  the  used  oil  fuel  market. 
Used  oil  fuel  would  still  be  an  attractive 
substitute  for  commercial  fuel  oil,  and  in 
general,  sale  of  used  oil  fuel  would 
remain  a  profitable  enterprise.  However, 
those  estabUshments  that  have  been 
selling  used  oil  fuel  to  residential, 
commercial,  or  institutional  boiler 
owners  could  be  affected  to  a  significant 
extent  by  portions  of  today's  proposed 
rules  as  discussed  below.  Likewise, 
facilities  that  have  been  supplying  used 
oil  to  distributors  for  resale  could  also 
be  affected  by  restrictions  on  sales  to 
nonindustrial  fuel  users. 

(b)  Impacts  of  restrictions  on  sale  to 
nonindustrial  boilers.  EPA  is  proposing 
several  restrictions  on  the  sale  of  used 
oil  fuel  to  residential,  institutional,  and 
commercial  boiler  owners.  First,  used  oil 
mixed  with  hazardous  waste  (other  than 
exempt  hazardous  waste  generated  by 
small  quantity  generators)  cannot  be 
sold  to  this  market.  Second,  used  oil  fuel 
with  a  flashpoint  of  less  than  100°  F 
cannot  be  sold  to  the  restricted  market. 
And  third,  used  oil  fuel  sold  to  the 
restricted  market  must  have  less  than 
specified  concentrations  of  arsenic, 
cadmium,  chromium,  lead,  and  PCBs,  as 
defined  by  the  used  oil  fuel 
specification.  In  addition^  total  chlorine 
would  be  limited  by  the  presumption  of 
mixing  chlorinated  wastes. 

The  facilities  currently  selling  used  oil 
fuel  directly  to  the  restricted  market 
would,  under  today's  proposal,  have  to 
undertake  special  procedures  in  order  to 
continue  these  sales.  Before  selling  to 
the  restricted  market,  the  distributor 
would  have  to  ensure  that  the  used  oil 
fuel  met  all  of  the  criteria  described 
above.  In  general,  the  facilities  currently 
selling  to  the  restricted  market  have 
only  limited  treatment  capabilities. 
These  facilities  have  been  blending  used 
oil  and  virgin  fuel  oil:  this  treatment 
method  does  not  remove  contaminants 
and  it  is  not  clear  how  many  operators 
can  economically  produce  used  oil  fuel 
that  meets  the  specification.  EPA 
expects  that  under  today's  proposal 
most  of  the  facilities  currently  selling 
used  oil/virgin  fuel  oil  blends  to  the 
restricted  market  would  follow  one  of 
two  possible  courses:  (1)  They  would 


continue  to  accept  off-specification  used 
oil  fuel  but  would  resell  it  only  to  the 
industrial  boiler  market;  or  (2)  they 
would  accept  only  used  oil  fuel  that 
already  met  the  specification  (or  that 
they  could  blend  down  to  meet  the 
specification)  and  would  continue  sales 
of  blended  oils  to  the  restricted  market. 

Used  oil  processors  would  either  have 
to  segregate  used  oils  low  in  metals,  or 
process  or  blend  the  used  oil  to  reduce 
the  concentration  of  these  contaminants 
in  order  to  supply  distributors  selling  to 
the  nonindustrial  market.  It  is  not  clear 
how  much  "clean"  (specification)  used 
oil  fuel  would  be  produced  by  these 
practices.  Current  used  oil  collection 
practice  is  to  pick  up  used  oil  from  many 
diverse  sources  without  segregation. 
Processors  with  their  own  vehicles 
could  segregate  clean  oils  to  some 
extent,  depending  on  their  fleet  and  tank 
capacity.  "The  common  treatment 
methods  employed  in  the  used  oil 
recycling  industry  do  not  remove  the 
contaminants  included  in  the  proposed 
specification  to  any  significant  degree. 
An  exception  is  that  dehydration  (the 
stripping  of  water  and  low  oiling 
hydrocarbons  through  heating),  which  is 
practiced  by -some  processors  and 
rcrefiners,  does  produce  a  light  fuel 
stream  which  is  low  in  metals. 
(However,  if  chlorinated  solvents  are 
present  in  incoming  used  oil,  this  fuel 
stream  will  be  high  in  chlorine.)*^  EPA 
expects  that  it  may  not  be  economically 
feasible  to  blend  some  used  oils  to  meet 
the  specification  for  arsenic,  cadmium, 
chromium  and,  particularly,  lead.  Tjie 
only  process  that  removes  metals  to  the 
degree  necessary  to  meet  the  proposed 
specification  is  distillation.  Distillation 
is  currently  employed  by  only  a  handful 
of  facilities;  and  these  facilities  use 
distillation  to  produce  lubricants,  not 
fuels. 

If  used  oil  fuel,  either  segregated  or 
treated,  is  to  be  sold  as  specification  oil, 
processors  will  also  have  to  make 
arrangements  for  analysis.  Neither 
processors  nor  distributors  typically 
have  laboratory  capabilities  on  site  that 
could  show  compliance  with  today's 
proposed  specification;  however, 
contract  laboratories  do  offer  services 
for  the  parameters  in  the  specification. 


»'  The  used  oil  fuel  produced  would  be  subject  to 
regulation  as  hazardous  waste  fuel  if  it  is  known 
that  the  used  oil  feedstock  contained  hazardous 
waste  (other  than  exempt  small  quantity  generator 
hazardous  waste),  or  if  the  used  oil  fuel  itself 
contained  more  than  4000  ppm  total  chlorine  and 
the  processor  could  not  demonstrate  that  the  used 
oil  feedstock  did  not  contain  hazardous  waste 
(other  than  exempt  small  quantity  generator 
hazardous  waste). 
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As  indicated  in  the  "Cost  D<itd" 
section  of  this  preamble.  EPA  estimates 
that  a  facility  could  incur  a  cost  of  about 
S4240  per  year  due  to  today's  proposed 
rules,  which  could  add  about  1  cent  per 
gallon  to  the  cost  of  used  oil  fuel 
(exclusive  of  costs  that  may  be  incurred 
for  additional  processing  or  blending  to 
meet  the  specification). 

Despite  the  difficulties  describf.d 
above  in  producing  a  specification  fuel 
product  from  some  used  oils,  it  can  be 
expected  that  some  processors  would 
produce  a  specification  fuel  product  and 
they  would  still  be  able  to  enter  into 
long-term  agreements  with  distributors 
selling  to  the  nonindustrial  markets. 
Processors  who  cannot  produce  such  a 
fuel  would  either  have  to  market  their 
fuel  directly  to  industrial  users,  or  enter 
into  agreements  with  distributors 
servicing  the  industrial  market. 

3.  National  Scale  Impacts.  Based  on 
the  discussions  above.  EPA  has 
concluded  that  under  todciy's  proposed 
specification  a  significant  portion  of  the 
used  oil  fuel  currently  being  sold  to  the 
residential,  institutional,  and 
commercial  market  would  no  longf  r  be 
sold  to  this  market.  EPA  estimates  that 
as  much  as  100  million  gallons  of  used 
oil  is  sold  to  this  market  annually.  Even 
if  all  of  this  total  is  no  longer  sold  to  the 
restricted  market.  EPA  believes  that 
alternative  uses  exist  and  that  no  used 
oil  would  be  disposed  of  due  to  today's 
proposed  rules  One  alternative  use  is 
the  industrial  fuel  market.  EPA 
estimates  that  about  500  of  the  600 
million  gallons  of  used  oil  fuel  burned 
each  year  is  burned  in  industrial  boilers 
In  1975.  the  industrial  fuel  market 
consumed  over  5  billion  gallons  of 
residual  fuel  oil.  The  100  million  gallons 
of  used  oil  fuel  potentially  displaced  by 
today's  proposal  could  easily  be 
absorbed  by  the  industrial  fuel  market. 
The  other  alternative  use  for  used  oil  is 
as  a  feedstock  for  rerefining.  Used 
automotive  oil.  which  would  be 
significantly  affected  by  today's 
proposed  lead  specification,  is  a  very 
desirable  feedstock  for  rerefiners.  To  the 
e.xlent  the  used  oil  fuel  market  is 
restricted  by  today  s  proposal,  rerefiners 
should  be  able  to  obtain  more  used  oil 
as  feedstock.  (Rerefiners  are  currently 
not  operating  at  full  capacity.  A  major 
reason  for  this  is  that  due  to  the  great 
demand  for  used  oil  as  fuel,  they  are 
unable  to  obtain  sufficient  feedstock  at 
prices  low  enough  to  produce 
competitively-priced  lubricants.) 

In  summary.  EPA  has  determined  that 
today's  proposed  rules  would  not 
discourage  the  recycling  or  reuse  of  used 
oil.  Less  used  oil  would  be  sold  to 
nonindustrial  fuel  users,  but  that  oil 


should  be  sold  to  industrial  fuel  users  or 
to  rerefiners. 

XIII.  Solicitation  of  Public  Comment  and 
Announcement  of  Publk  Hearings 

The  Agency  invites  comment  on  any 
and  all  aspects  of  this  proposed 
regulation.  EPA  specifically  requests 
comment  on  issues  including  the 
following:  The  used  oil  fuel  specification 
parameters  and  allowable  levels, 
including  in  particular,  the  lead 
specification:  the  total  chlorine  level 
selected  for  the  rebuttable  presumption 
of  mixing  chlorinated  hazardous  waste 
with  used  oil:  risks  posed  by  used  oil 
space  heaters  and  the  practicality  of 
control  options:  prohibiting  the  burning 
of  hazardous  waste  and  off-specification 
used  oil  in  very  small  industrial  boilers: 
and.  exemption  from  the  prohibition  on 
burning  in  nonindustrial  boilers  of 
"ignitahle-only  '  hazardous  waste  fuel 
with  a  flash  point  greater  than  100'  F. 

In  addition,  the  Agency  requests 
comments  on  the  following  effective 
dates  for  the  final  rule.  Given  that  the 
final  rulemaking  is  scheduled  to  be 
published  in  the  Federal  Register  in  late 
1985.  the  Agency  intends  to  expedite 
implementation  of  the  rule  to  make  the 
requirements  effective  for  as  much  of 
the  1985-86  heating  season  as  possible. 
Winter  is  the  prime  burning  season  for 
waste  fuels  and  risks  are  highest  at  that 
time.  The  following  effective  dates  will 
expedite  implementation  while  allowing 
time  for  the  regulated  community  to 
comply  with  the  requirements  and  the 
Agency  and  the  States  to  administer  the 
rule. 

1.  Prohibitions.  The  following 
prohibitions  would  be  effective  10  days 
after  publication  of  the  final  rule  in  the 
Federal  Register  (a)  Prohibition  on 
marketing  hazardous  waste  fuel  and  off- 
specification  used  oil  fuel  to  owners  and 
operators  of  nonindustrial  boilers  (see 
§§  266.3na)(2)  and  266.41(a)(2)):  and  (b) 
prohibition  on  burning  hazardous  waste 
fuel  and  off-specification  used  oil  fuel  in 
nonindustrial  boilers  (see  §§  266.31(b) 
and  266.41(b)). 

2.  Sutification.  Hazardous  waste  fuel 
and  off-specification  used  oil  fuel 
marketers  and  burners  would  have  30 
days  after  publication  of  the  final  rule  in 
the  Federal  Register  to  notify  regarding 
their  Wastc-as-fuel  activities  (see 

§§  266.34(b).  266.35(b).  26.42(b)(2). 
266.43(b)(3)  and  266.44(b)). 

3.  Storage  Controls.  The  storage 
controls  for  hazardous  waste  fuels  (see 
§§  266.34(c)  and  266.35(c))  would  be 
effective  180  days  after  publication  of 
the  final  rule  in  the  Fetieral  Register.  We 
believe  it  is  not  practical  to  shorten  this 
effective  date  given  that  owners  and 
operators  may  be  required  to  prepare 


permit  applications,  develop  plans  and 
procedures  for  training,  emergency 
response,  etc.  and.  in  some  cases, 
complete  physical  changes  to  facilities 
(e.g..  fencing,  signs). 

4.  Other  Provisions.  All  other 
provisions  (e.g..  manifest  and  invoice 
requirements,  used  oil  analyses, 
recordkeeping)  would  be  effective  90 
days  after  publication  of  the  final  rule  in 
the  Federal  Register. 

The  Agency  will  hold  the  following 
public  hearings: 

February  15.  1965 

U.S.  EPA,  26  Federal  Plaza.  Conference 
Room  3a>.  New  York.  New  York  10278 

February  21.  1965 

Ramada  Inn  Hobby  Airport  West.*  7777 
Airport  Boulevard.  Houston.  Texas 
777061  (713)  644-1261 

February  25.  1965 

Torrance  Marriott.*  3635  Fashion  Way, 
Torrance,  California  90503  (213)  316- 
3636 

The  hearings  will  begin  at  9:30  a.m. 
(registration  at  9:00  a.m.)  and  will  end  at 
4:30  p.m..  unless  concluded  earlier.  EPA 
encourages  all  interested  persons  to 
attend  the  public  hearings.  If  you  would 
like  to  present  an  oral  statement  at  one 
of  the  hearings,  please  notify  in  writing, 
Ms.  Geraldine  Wyer,  Office  of  Solid 
Waste  (WH-562).  U.S.  EPA  Washington, 
DC.  20460. 

Oral  and  written  statements  may  be 
submitted  at  the  pubhc  hearings. 
Persons  who  wish  to  make  oral 
presentations  must  restrict  their 
presentations  to  10  minutes  and  are 
encouraged  to  have  written  copies  of 
their  complete  comments  for  inclusion  in 
the  official  record. 

XIV.  List  of  subjects  in  40  CFR  Part  266 

Hazardous  materials. 
Dated:  |anuar>  2. 1965. 
William  D.  Ruckelshaus. 

Adniiiubtrator. 

It  is  proposed  to  amend  40  CFR  Part 
266  by  adding  Subparts  D  and  E  to  read 
as  follows.  Conforming  revisions  to  40 
CVR  261.6  would  also  be  required  but 
are  not  presented  here  given  that  the 
Agency  is  in  the  process  of  promulgating 
extensive  revisions  to  that  section.  (See 
proposal  to  revise  §  261.6  in  46  FR  14472 
(April  4. 1983).) 


"Hclel  nxiniR  have  been  blocked  for  the 
convrnit-nc*-  of  dttendpes  requiring  ovpmiuhl 
arxommodiitions.  When  making  re&ervaliont. 
pIpH&e  indicate  you  are  attending  the  U.S.  EPA 
pubhc.  hearing. 


\ 
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PART  266— STANDARDS  FOR  THE 
MANAGEMENT  OF  SPECIFIC  WASTES 
AND  SPECIFIC  TYPES  OF  FACILITIES 


Subpart  D— Hazardous  Waste  Burned  for 
Energy  Recovery 

266.30  Applicability. 

266.31  Prohibitions. 

266.32  Standards  applicable  to  generators 
who  bum  or  market  hazardous  waste 
fuel. 

2G6.33    Standards  applicable  to  transporters 
of  hazardous  waste  fuel. 

266.34  Standards  applicable  to  marketers  of 
hazardous  waste  fuel. 

266.35  Standards  applicable  to  burners  of 
hazardous  waste  fuel. 

Appendix  to  Subpart  D— Form — Notification 
to  EPA  of  RCRA  Subtitle  C  Activity  (EPA 
Form  8700-12  (Revised)) 

Subpart  E— Used  Oil  Burned  for  Energy 
Recovery 

Sec. 

266.40  Applicability. 

266.41  Prohibitions. 

266.42  Standards  applicable  to  generators 
who  bum  or  market  used  oil  fuel. 

266.43  Standards  applicable  to  marketers  of 
used  oil  fuel. 

266.44  Standards  applicable  to  burners  of 
off-specification  used  oil  fuel. 

Appendix  to  Subpart  E — Form — Notification 
to  EPA  of  RCRA  Subtitle  C  Activity  (EPA 
Form  8700-12  (Revised)) 
Authority:  Sections  1006.  2002(a}.  3001. 
3002.  3003,  3004,  3005,  3007.  3010,  and  3014  of 
the  Solid  Waste  Disposal  Act,  as  amended  by 
the  Resource  Conservation  and  Recovery  Act 
of  1976  (RCRA);  the  Quiet  Communities  Act 
of  1978;  the  Solid  Waste  Disposal  Act 
Amendments  of  1980;  the  Used  Oil  Recycling 
Act  of  1980;  and  the  Hatardous  and  Solid 
Waste  Amendments  of  1984  (42  U.S.C.  6905, 
6912(a).  6921.  6922.  6921  6924,  6925.  6927. 
6930.  and  6932). 

Subpart  D— Hazardous  Waste  Burned 
for  Energy  Recovery 

§266.30    Applicabilltyi 

(a)  The  regulations  of  this  subpart 
apply  to  persons  who  manage  hazardous 
waste  that  is  burned  for  energy  recovery 
in  any  boiler  or  industrial  furnace  that  is 
not  regulated  under  Subpart  O  of  Part 
264  or  265  of  this  chapter,  except  as 
provided  by  paragraph  (b)  of  this 
section.  Such  hazardous  waste  is  termed 
"hazardous  waste  fuel".  Hazardous 
waste  fuel  includes  any  fuel  produced 
from  hazardous  waste  by  processing, 
blending,  or  other  treatment. 

(b)  The  following  hazardous  waste  is 
not  subject  to  regulation  under  this 
subpart: 

(1)  Used  oil  burned  for  energy 
recovery  that  is  also  a  hazardous  waste 
solely  because  it  exhibits  a 
characteristic  of  hazardous  waste 


identified  in  Subpart  C  of  Part  261  of  this 
chapter,  provided  it  is  not  mixed  with  a 
hazardous  waste.  Such  used  oil  is 
subject  to  regulation  under  Subpart  E  of 
Part  266  rather  than  this  subpart; 

(2)  Hazardous  waste  that  is  exempt 
from  regulation  under  §  261.4  of  this 
chapter  and  hazardous  waste  that  is 
subject  to  the  special  requirements  for 
small  quantity  generators  under  §  261.5 
of  this  chapter. 

§  266.31    Prohibitions. 

(a)  A  person  may  market  hazardous 
waste  fuel  only: 

(1)  To  persons  who  have  notified  EPA 
of  their  hazardous  waste  fuel  activities 
under  Section  3010  of  RCRA  and  have 
an  EPA  identification  number;  and 

(2)  If  the  fuel  is  burned,  to  persons 
who  bum  the  fuel  in  boilers  or  furnaces 
identified  in  paragraph  (b)  of  this 
section. 

(b)  Hazardous  waste  fuel  may  be 
burned  for  energy  recovery  in  only  the 
following  boilers  or  furnaces: 

(1)  Industrial  furnaces; 

(2)  Industrial  boilers  used  to-produce 
electric  power,  steam,  or  heated  or 
cooled  air  or  other  gases  or  fluids  for  use 
in  a  manufacturing  process;  or 

(3)  Utility  boilers  used  to  produce 
electric  power,  steam,  or  heated  or 
cooled  air  or  other  gases  or  fluids  for 
sale. 

§  266.32    Standards  applicable  to 
generators  who  bum  or  marlcet  hazardous 
waste  fuel. 

(a)  Generators  who  send  hazardous 
waste  to  a  marketer  are  subject  to  Part 
262  of  this  chapter. 

(b)  Generators  who  market  hazardous 
waste  fuel  to  a  burner  are  subject  to  Part 
262  of  this  chapter  and  the  requirements 
for  marketers  under  §  266.34. 

(c)  Generators  who  bum  hazardous 
waste  fuel  on  site  are  subject  to  Part  262 
of  this  chapter  and  to  the  requirements 
for  burners  under  §  266.35. 

§  266.33    Standards  applicable  to 
transporters  of  hazardous  waste  fuel. 

Transporters  of  hazardous  waste  fuel 
are  subject  to  regulation  under  Part  263 
of  this  chapter. 

§  266.34    Standards  applicable  to 
marketer*  of  hazardous  waste  fuel. 

Persons  who  market  hazardous  waste 
fuel  are  termed  "marketers",  and  are 
subject  to  the  following  requirements: 

(a)  Prohibitions.  The  prohibitions 
under  §  266.31(a); 

(b)  Notification.  Notification 
requirements  under  Section  3010  of 
RCRA  for  hazardous  waste  fuel 
activities.  Upon  notification,  an  EPA 
identification  number  will  be  issued. 
EPA  form  8700-12,  as  revised,  may  be 


used  to  notify  EPA  of  waste-as-fuci 
activities  (See  the  Appendix  to  this 
subpart).  Even  if  a  marketer  has 
previously  notified  EPA  of  his 
hazardous  waste  management  activities 
and  obtained  an  EPA  identification 
number,  he  must  renotify  to  identify  his 
hazardous  waste  fuel  activities; 

(c)  Storage.  The  applicable  provisions 
of  §  262.34.  and  Subparts  A  thorough  L 
of  Part  264.  Subparts  A  through  L  of  Part 
265,  and  Part  270  of  this  chapter 

(d)  Off-site  shipment.  The  standards 
for  generators  in  Part  262  of  this  chapter 
when  a  marketer  initiates  a  shipment  of 
hazardous  waste  fuel; 

(e)  Required  notices.  (1)  Before  a, 
marketer  initiates  the  first  shipment  of 
hazardous  waste  fuel  to  a  burner  or 
another  marketer,  he  must  obtain  a  one- 
lime  written  and  signed  notice  from  the 
burner  or  marketer  certifying  that: 

(i)  The  burner  or  marketer  has  notified 
EPA  under  Section  3010  of  RCRA  and 
identified  his  waste-as-fuel  activities: 
and 

(ii)  If  the  recipient  is  a  burner,  the 
burner  will  burn  the  hazardous  waste 
fuel  only  in  a  boiler  or  industrial  furnace 
identified  in  §  266.31(b). 

(2)  Before  a  marketer  accepts  the  first 
shipment  of  hazardous  waste  fuel  from 
another  marketer,  he  must  provide  the 
other  marketer  with  a  one-time  written 
and  signed  certification  that  he  has 
notified  EPA  under  Section  3010  of 
RCRA  and  identified  his  hazardous 
waste  fuel  activities;  and 

(f)  Recordkeeping.  In  addition  to  the 
applicable  recordkeeping  requirements 
of  Parts  262,  264,  and  265  of  this  chapter, 
a  marketer  must  keep  a  copy  of  each 
certification  notice  he  receives  or  sends 
for  three  years  from  the  date  he  last 
engages  in  a  hazardous  waste  fuel 
marketing  transaction  with  the  person 
who  sends  or  receives  the  certification 
notice. 

§  266.35    Standards  applicable  to  burners 
of  hazardous  waste  fuel. 

Owners  and  operators  of  furnaces  and 
boilers  identified  in  §  266.31(b)  that  burn 
hazardous  waste  fuel  are  "burners"  and 
are  subject  to  the  following 
requirements: 

(a)  Prohibitions.  The  prohibitions 
under  §  266.31(b); 

(b)  Notification.  Notification 
requirements  under  Section  3010  of 
RCRA  for  hazardous  waste  fuel 
activities.  Upon  notification,  an  EPA 
identification  number  will  be  issued. 
EPA  form  8700-12,  as  revised,  may  be 
used  to  notify  EPA  of  waste-as-fuel 
activities  (see  the  Appendix  to  this 
subpart).  Even  if  a  burner  has  previously 
notified  EPA  of  his  hazardous  waste 
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ni.inugement  activities  and  oltiauicd  tin 
EPA  idintinL<4tion  number,  he  must 
renotify  to  identify  his  h«zardcHis  wttstJ- 
fuel  activities'. 

[(:)  Storage,  (i)  For  short  term 
accumulation  by  generators  wh<i  bum 
theit  hazardous  waste  fuel  on  site,  the 
applicable  provisions  of  S  'JiC.M  of  this 
thapter. 

(ii|  For  existing  storage  facilities.  th< 
applicable  provisions  Subparts  A 
through  L  of  Part  265.  and  Part  2~l>  of 
this  chapter  and 

(iii)  For  new  storage  iacilities.  tht 
applicable  provisions  of  Siibpiirts  A 
through  I.  of  Part  264.  and  Part  2-0  of 
this  cha^'ier. 

Id)  Required  not  iii>.  Bt  fore  a  burr**  / 
accepts  the  first  shipment  of  hazardous 
whste  fuel  from  a  marketer,  he  must 
provide  the  marketer  a  one-time  written 
and  signed  notice  certifxing  that: 

(i|  He  has  notiHed  EI*A  undei  Section 
.iOlOof  RCRA  and  identincd  his  wartf^ 
as-fuel  activities;  and 

(ii)  He  will  burn  the  fuel  only  in  a 
boiler  or  furnace  identified  in 
;  266.d1(b):  and 

(e)  Recordkeeping.  In  addition  to  the 
applicable  recordkeeping  requirements 
of  Parts  264  and  265  of  this  chapter,  a     ■ 
l>umer  must  keep  a  copy  of  each 
ceriiHcation  notice  that  he  sends  to  a 
marketer  for  three  years  from  the  date 
he  last  receives  hazardous  waste  fuel 
from  that  marketer. 

.Appendix  to  Subpart  D — Form — 
Notirication  to  EPA  of  RCRA  Subtitle  C 
Activity  (EPA  Form  8T»-12  (Revisedl) 

Subpart  E— Used  CM  Burned  for 
Energy  Recovery 

« 266.40    AppftcabiMy. 

(dj  The  regulations  of  this  subpart 
apply  to  persons  who  manage  used  oil 
that  is  burned  for  energy  recovery  in  any 
boiler  or  industrial  furnace  that  is  not 
regulated  under  Subpart  O  of  Part  204  or 
Part  265  of  this  chapter,  except  as 
provided  by  paragraphs  (c)  and  (e)  of 
this  section.  Such  used  oil  is  termed 
"used  oil  fuel".  Used  oil  fuel  includes 
any  fuel  produced  from  used  oil  by 
processing,  blending,  or  other  treatment. 

(b)  "Used  oil"  means  any  oil  that  has 
been  refined  from  crude  oil.  used.  and. 
as  a  result  of  such  use.  is  contaminated 
by  physical  or  chemical  impurities. 

(c)  Except  as  provided  by  paragraph 
(d)  of  this  section,  used  oil  fuel  that  is 
mixed  with  a  hazardous  waste  is  subiect 
to  regulation  as  hazardous  waste  fuel 
under  Subpart  D  of  Part  266.  Used  oil 
containing  mere  than  4000  ppm  total 
chlorine  is  presumed  to  be  a  hazardous 
waste  because  it  is  mixed  with 
chlorinated  hazardous  waste  listed  in 
Subpart  D  of  Part  261  of  this  chapter. 


J'lrsons  may  rebut  this  presumption  by 
demonstrating  that  the  used  oil  does  not 
contain  hazardous  chlorinated  spent 
solvents  (EPA  Hazardous  Wastes  HRH 
and  F002)  or  any  other  chlorinated 
hazardous  waste. 

(d)  Used  oil  fuel  is  subject  to 
regulation  under  this  subpart  rather  than 
as  hazardous  waste  fuel  under  Subpart 
D  of  Part  266  if  it  is  a  hazardous  waste 
solely  because  it: 

(1)  Exhibits  a  characteristic  of 
hazardous  waste  identified  in  Subpart  C 
of  Part  261  of  this  chapter,  provided  that 
it  is  not  mixed  with  a  hazardous  waste: 
or 

(2)  Contains  only  hazardous  waste 
generated  by  a  person  subject  to  the 
special  requirements  for  small  quantity 
generators  under  S  261.5  of  this  chapter. 

(e)  Used  oil  fuel  is  subject  to 
regulation  under  this  subpart  only  if  it 
exceeds  any  of  the  allowable  levels  of 
the  constituents  and  properties  in  the 
specification  shown  in  the  following 
table,  and  pro\ided  that  it  is  not  mixed 
with  hazardous  waste  other  than  small 
quantity  generiitor  hazardous  waste,  as 
provided  by  paragraph  (d)(2)  of  this 
section.  Used  oil  fuel  that  does  not  meet 
the  specification  is  termed  "off- 
specification".  Used  oil  fuel  that  meets 
the  specification  is  not  subject  to 
regulation  under  this  subpart. 

Used  Oil  Fuel  Specification  ' 


A-senc   

Cadmuir... 
CtwontnOT... 

Lead     

f>C8«  . 

FiasKPaM. 


4  5, 

_„  J  2  , 
10 


ppm  maafnurr; 
ppm  maximum 
ppRi  maumum 


, '  10-100  ppm 

. J  50  ppm  maximum  > 

„ .^...j  100    F  mxwTHjm. 


■Tha  ipaciteaton  appiiaa  ax>  lo  uaad  o«  mat  •  not 
mraad  iMth  a  hazankxa  inula  Mhat  tttan  smM  quanMir 
generator  huantout  aaMa  aaampl  kom  kiK  regulaton  tmOm 
12615  Uiad  a  oontanna  mei*  Man  4000  ppm  iMal 
cNomo  •  conadaivd  a  hwdeua  aaMa.  (Saa  (  2M  40(c)  I 

'  \Je^t^  to  ba  laiiLiad  kam  ranpe  of  10  to  lOO  ppm  tv 
tfvm^gnon  

'  IMM  Oil  ia>«a»i»'it|  50  ppm  cr  more  PC8s  s  tJOIKX  to 
reculafeon  as  a  was**  PCS  unda'  Pan  761  o*  ■<•  chapter 
L-sed  oil  ccnta^nTiQ  leas  Oian  SC  ppm  o(  POBt  becauaa  01 
di;uU)n  »  also  tubiect  ic  regulation  at  a  loaate  PC8  (Sae 

f  761  1(0)1 


§  266.41    Prohibitions. 

(a)  A  person  may  market  off- 
specification  used  oil  fuel  for  energj' 
recovery  only: 

(1)  To  persons  who  have  notified  EPA 
of  their  used  oil  fuel  activities  stating  the 
location  and  general  description  of  such 
activities,  and  who  have  an  EPA 
identification  number  and 

(2)  If  the  used  oil  fuel  is  burned,  to 
persons  who  bum  the  used  oil  in  a  boiler 
or  furnace  identified  in  paragraph  (b)  of 
this  section. 

(b)  Off-specification  used  oil  fuel  may 
be  burned  for  energy  recovery  in  only 
the  following  boilers  or  furnaces: 

(1)  Industrial  ft.maces: 


(2)  Utility  Ixiilers  used  to  produce 
electric  power,  steam,  or  heated  or 
cooled  air  or  other  gases  or  fluids  for 
.sale: 

(3J  Industrial  boilers  used  to  produce 
electric  power,  steam,  or  heated  or 
cooled  air  or  other  gases  or  fluids  for  use 
in  a  manufacturing  process;  or 

(4)  Used  oil-fired  space  heaters 
provided  that: 

(i)  The  heater  bums  only  used  oil  that 
the  owner  or  operator  generates  on  site: 

(ii)  The  heater  is  designed  lo  have  a 
maximum  capacity  of  not  more  than  0.5 
million  Btu  per  hour  and 

(iiij  The  combustion  gases  fnjm  the 
h(  ater  are  vented  to  the  ambient  air. 

$266.42    Standards  appUcaMe  to 
generators  wtio  bum  or  martcet  used  oi 

fuel. 

(a)  C^ncrators  of  used  oil  are  not 
subject  to  regulation  under  this  subpart 
unless  they  burn  the  ased  oil  fuel  for 
energy  recover>'  or  market  the  used  oil 
fuel  directly  to  a  person  who  bums  the 
fuel  for  energy  recovery. 

(b)  Generators  who  bum  off- 
specification  used  oil  fuel  are  subject  to 
the  following  requirements: 

(1)  Prohibitions.  The  prohibitions 
under  S  266.41(b):  and 

(2)  Notification.  Notification  to  EPA 
stating  the  location  and  general 
description  of  used  oil  fuel  activities, 
except  that  generators  who  bum  their 
used  oil  in  used  oil-fired  space  heaters 
under  the  provisions  of  §  266.41(b)(4)  are 
exempt  from  these  notification 
requirements.  Upon  notification,  an  EPA 
identification  number  will  be  issued. 
EPA  form  8700-12.  as  revised,  may  be 
used  to  notify  EPA  of  waste-as-fuel 
activities  (see  the  Appendix  to  this 
subpart).  Even  if  a  bumer  has  previously 
notified  EPA  of  his  hazardous  waste 
management  activities  under  Section 
3010  of  RCRA  and  obtained  an  EPA 
identification  number,  he  must  renotify 
to  identify  his  used  oil  fuel  activities. 

(c)  Generators  who  market  off- 
specification  used  oil  fuel  directly  to  the 
person  who  bums  it  are  subject  to  the 
requirements  of  I  266.43  for  marketers, 
unless  the  bumer  is  a  used  oil  fuel 
marketer  who  bums  some  of  the  used  oil 
for  purposes  of  processing  or  other 
treatment  to  produce  used  oil  fuel,  and 
who  markets  such  used  oil  fuel. 

§266.43    Standards  applicable  to 
marketers  of  used  oH  fueL 

(a)  Persons  who  market  used  oil  fuel 
are  termed  "marketers."  A  marketer  is 
subject  to  the  requirements  of  this 
section  if; 

(1)  He  is  a  used  oil  generator  or 
transporter  who  markets  used  oil  fuel 
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directly  to  a  burner,  unless  the  burner  is 
a  used  oil  fuel  marketer  who  bump  some- 
of  the  used  oil  for  purposes  of 
processing  or  other  treatment  to  prt»ducr 
used  oil  fuel,  and  who  markets  such 
used  oil  fuel; 

(2)  He  is  the  owner  or  operator  oi  a 
faGility  that  stores  or  treats  used  oil 
received  directly  from  a  generator,  or 
received  directly  from  a  transporter  who 
received  used  oil  directly  from  a 
generator,  or 

(3)  He  receives  off-specification  used 
oil  fuel  from  another  marketer. 

(b)  Marketers  identified  in  paragraph 
(a)  of  this  section  are  subject  to  the 
following  requirements: 

(1)  Analysis  of  fuel.  Used  oil  fuel  must 
tie  managed  as  on^-speciHcation  used  oil 
fuel  unless  the  marketer  obtains 
analyses  documenting  that  the  used  oil 
fuel  meetsthe  specification  provided  by 
§  266.40(e): 

(2)  Prohibitions.  The  prohibitions 
under  §  266.41(a): 

(3)  Notification.  Notification  to  EPA 
stating  the  location  and  general 
description  of  used  oil  fuel. activities. 
Ifpon  notification,  an  EPA  identification 
number  will  be  issued.  EPA  form  8700- 
12.  as  revised,  may  be  used  to  notify 
F.PA  of  waste-as-fuel  activities  (see  the 
Appendix  to  this  subpart).  Even  if  a 
marketer  has  previously  notified  EPA  of 
his  hazardous  waste  management 
activities  under  Section  3010  of  RCRA 
and  obtained  an  EPA  identiflcation 
number,  he  must  renotify  to  identify'  his 
used  oil  fuel  activities: 

(4)  Invoice  system.  When  a  marketer 
initiates  a  shipment  of  off-specification 
used  oil  fuel,  he  must  prepare  and  send 
the  buyer  an  invoice  containing  the 
following  information: 

(i)  An  invoice  number 

(ii)  His  own  EPA  identification 
number  and  the  EPA  identification 
number  of  the  facility  to  receive  the 
used  oil  fuel: 

(iii)  The  names  and  addresses  of  the 
shipping  and  receiving  facilities: 

(iv)  The  quantity  of  used  oil  fuel  to  be 
delivered; 


(v)  The  date(s)  of  shipment  or 
delivery:  and 

(vi)  The  following  statement:  "This 
used  oil  does  not  meet  the  EPA  used  oil 
fuel  specification  provided  in  40  CFR 
Part  266"; 

Note  to  paragraphs  (b)(4)  (i)  through  (vi)  of 
this  section:  Used  oil  that  meets  the  definition 
of  combustible  liquid  (flash  point  below  200T 
but  at  or  greater  than  lOO'F)  or  flammable 
liquid  (flash  point  below  lOO'F)  is  subject  to 
Department  of  Transportation  Hazardous 
Materials  Regulations  at  49  CFR  Parts  10O- 
1'7. 

(5)  Required  notices,  (i)  Before  a 
marketer  initiates  the  first  shipment  of 
off-specification  used  oil  fuel  to  a  burner 
or  other  marketer,  he  must  obtain  a  one- 
time written  and  signed  notice  from  the 
burner  or  marketer  certifying  that: 

,  (A)  The  burner  or  marketer  has 
notified  EPA  stating  the  location  and 
general  description  of  his  used  oil  fuel 
activities:  and 

(B)  if  the  recipient  is  a  burner,  the 
burner  will  burn  the  used  oil  fuel  only  in 
a  boiler  or  furnace  identified  in 
1 286.41(b):  and 

(ii)  Before  a  marketer  accepts  the  first 
shipment  of  off-specification  used  oil 
from  another  marketer  subject  to  the 
requirements  of  this  section,  he  must 
provide  the  marketer  with  a  one-time 
written  and  signed  notice  certifying  that 
he  has  notified  EPA  of  his  used  oil  fuel 
acti\ities:  and 

(6)  Recordkeeping.  A  marketer  who 
receives  or  initiates  an  invoice  under  the 
requirements  of  this  section  must  keep  a 
copy  of  each  invoice  for  three  years 
from  the  date  the  invoice  is  received  or 
prepared.  Marketers  must  also  keep  for 
three  years  copies  of  analyses  of  fuel 
required  under  paragraph  (b)(1)  of  this 
section.  In  addition,  a  marketer  must 
keep  a  copy  of  each  certification  notice 
that  he  receives  or  sends  for  three  years 
from  the  date  he  last  engages  in  a  used 
oil  fuel  marketing  transaction  with  the 
person  who  sends  or  receives  the 
certification  notice. 


§  266.44    Standards  applicable  to  Inirners 
of  off-specification  used  oil  fuel. 

Owners  and  operators  of  facilities 
that  burn  off-specification  used  oil  fuel 
are  '"burners"  and  are  subject  to  the 
following  requirements: 

(a)  Prohibition.  The  prohibition  under 
52e6.4i(b): 

(b)  Notification.  Notification  to  EPA 
stating  the  locating  and  general 
description  of  used  oil  fuel  activities, 
except  that  owners  and  operators  of 
used  oil-fired  space  heaters  that  bum 
off-specification  used  oil  under  the 
provisions  of  S  266.41(b)(4)  are  exempt 
from  these  notification  requirements. 
EPA  form  8700-12.  as  revised,  may  fie 
used  to  notify  EPA  of  waste-as-fuel 
activities  (see  the  Appendix  to  this 
subpart).  Upon  notification,  the  burner 
will  be  issued  an  EPA  identification 
number.  Even  if  a  burner  has  previously 
notified  EPA  of  his  hazardous  waste 
management  activities  under  Section 
3010  of  RCRA  and  obtained  an  EPA 
identification  number,  he  must  renotify 
to  identify  his  used  oil  fuel  activities; 

(c)  Required  notices.  Before  a  burner 
accepts  the  first  shipment  of  used  oil 
fuel  from  a  marketer,  he  must  provide 
the  marketer  a  one-time  written  and 
signed  notice  certifving  that: 

(1)  He  has  notified  EPA  stating  the 
location  and  general  description  of  his 
used  oil  fuel  activities:  and 

(2)  He  will  burn  the  used  oil  fuel  only 
in  a  boiler  or  furnace  identifed  in 

§  266.41(b):  and 

(dl  Recordkeeping.  A  burner  who 
receives  an  invoice  under  the 
requirements  of  this  section  must  keep  a 
copy  of  each  invoice  for  three  years 
from  the  date  the  invoice  is  received.  In 
addition,  he  must  keep  a  copy  of  each 
certifies  tion  notice  that  he  sends  to  a 
marketer  for  three  years  from  the  date 
he  last  receives  used  oil  fuel  from  that 
marketer. 

Appendix  to  Subpart  E — Form — 
Notification  To  EPA  or  RCRA  Subtitle  C 
Activity  (EPA  Form  8700-12  (Revised)) 

atLLING  CODE  6SeO-50-M 


UMI 
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Pieast  print  or  typ*  witt>  ELITE  lyp*  (HchanetmAneh)  m  the  unsh«d*d  arcai  only. 


NOTIFICATION  OF  HAZARDOUS  WASTE  ACTIVITY 


IKBTRUCTiaMS:  Please  refer  to  the 
I^BTRUCTIONS  FOR  FILING  MOTIFICA- 
TIGN  before  coipleting  this  form. 
■n»  infomation  requested  here  is 
required  by  law.  (Section  3010  of 
the  Resource  Oonaeivation  and  Re- 
covery  Act) 


FOR  OFFICIAL  USE  ONLY" 
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m.  LOCATION  OF  INSTALLATION 

STKEKT  Oil  ItOUTC  NUMBCN 


VI.  TYPE  OF  WASTE  ACTrv'iTY  (enter  "x"  in  the  ap^opriate  bocCes)) 
"FT     A.   HAZARDOUS  WASTE  ACTIVITY 


"TT  1.  GENERATIfJN 

TT  2.  TRANSPORTATION 

TT  3.  TREAT/STDRE/DISPOSE 

TT  4.   WCEHOCUND  INUECTION 

TT     5.   MABKCT  OR  BURN  HAZARDOUS 
VfSTZ  FULLS  (see  Part  B) 


TT     B.  WASTF-AS-Ft'EL  ACTIVITIES 

TT     6.  GENERATOR  fttRKCTING  T\J  BURNER 

5 

7.  OTHER  MARKETER 


Hazardous  Waste  Fuel 
Used  Oil  Fuel 


H 


Hazardous  Waste  Fuel 
used  Oil  Fuel 


8.   BURNER  (see  ITEM  VII) 


E 


Hazardous  Waste  Fuel 
Used  Oil  Fuel 


^'-  *»frE  FVEL  BURNING:  TYPE  OF  QJIBUgriON  DEVICE     (E>,ter  "X"  in  all  appropriate 

or^L^o!?'^^''^!*'  L^^  f5  ccrtjustxoo  3evic*(s)   in  which  hazardous  waste  fuel 
or  used  oil  fuel  is  burned,     see  instructions  rnr  ri«f in^fio...  ^f  ^..^^  «.„i» 
and  contxistion  devices.) 


TT    UTILITY  BOILER 


See  instructions  tor  definitions  of  waste  fuels 

n     INDUSTRIAL  BOILER  Q     INDUSTRIAL  RJRNACE 
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VII.  MODE  OF  TRANSPORTATION  (transporters  only  -  enter  "X" in  the  appropriate  boxfet/) 


Ha.  Am  n».  HAIl.  Dc.  MIOMWAV  no**""  Ql.  OTMBW  r.P«(r>* 

«i  ••  •»  f  — 


IX     FIRST  OR  SUBSEQUENT  NOTIFlCATiON 

Mark  -X"  in  tha  ai^irapriaM  box  to  indic««  whrttwr  thU  1»  vour  in««U«ion'»  firtt  notifiotion  of  hazardous  wHta  •etivity  or  a  wfaaaquarM  notification. 
If  thi(  n  not  your  firat  notificatian,  antar  your  Iraiallation'f  EPA  1.0.  Numbar  In  tha  «>aca  providad  batow. 


I 
I    I  A.  rii»8T  motificaVioh 


(^  B.  suascaucMT  NormcATiON  (eomptmt*  il»m  C) 


C.  INBTALXJiTIOM-S  CPA  I.O.  NO. 


X.  DESCRIPTION  OF  HAZARDOUS  WASTES  (continued  from  front) 


A.  HAZARDOUS  WASTES  FROM  NON-SPECIFIC  SOURCES.  Efrtar  tha  foor-4Sgit  numbar  fiom  40  CFR  Part  261.31  for  aach  tiMad  hazardoui 
from  nof>-«pacif<c«ouna*  your  initailationtMndlat.  Uta  additional  riiaatt  if  nacasiary. 
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B.  HAZARDOUS  WASTES  FROM  SPECIFIC  SOURCES.  Entar  tlia  four-digit  number  from  40  CFR  IVt  261.32  for  each  lilted  hazardous  watte  from 
specific  ind4Mtfial  touraas  your  iMiallation  handlat.  Use  additional  thaets  if  naeassary. 
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C.  COMMERCIAL  CHEMICAL  PRODUCT  HAZARDOUS  WASTES.  Entar  the  four-digit  riumber  from  40  CFR  Part  261 .33  for  aach  chemical  sub- 
stance your  installation  handle*  Mhich  may  be  e  hazardous  waste.  Use  additional  sheets  if  necessary. 


»t 

u 

. 

•• 

.. 

■» 

. 

M 

44 

as 


aa 


as 

«> 

- 

»• 

4.             1 

u 

- 

•• 

47            1 

a* 


D.  LISTED  INFECTIOUS  WASTES.  Enter  the  four-digit  number  from  40  CFR  Part  261 .34  for  each  listed  hazardous  »««st*  from  hospitals,  weterinary 
hospitals,  medical  and  laiairrh  laboratories  your  installation  handles.  Use  additional  sheets  if  necessary  
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E  CHARACTERISTICS  OF  NON-LISTED  HAZARDOUS  WASTES.  Merit  "X"  in  the  bOMs  corresponding  to  the  characteristics  of  non-listed 
hazaitlout  »MStat  your  hntallation  handles.  ISu»  40  CfR  Pmn  361.21  -  2B1.24.) 

n*.  TOXIC 

(t»04  -  D017). 
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Qa.  CORNOSIVB 
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XI  CERTIFICATION 

/  certify  under  penalty  of  law  that  I  have  personally  examined  and  am  famUiar  with  the  information  submitted  in  this  and  all 
attached  documents,  and  that  based  on  my  inquiry  of  those  individuals  immediately  responsible  for  attaining  the  information. 
I  believe  that  the  submitted  information  is  true,  accurate,  and  complete.  I  am  aware  that  there  are  significant  penalties  for  sub- 
mitting false  information,  including  the  possibility  of  fine  and  imprisonment. 


NAM*  *  OFFICIAL  TITI.C  riypr  or  print) 
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Instructions  for  Filing  "Nolincation  lo  EP.A  of 
RCRA  Sublitin  C  Activity"  (EPA  Form  8700- 
12) 

/  Who  Must  File 

The  Resource  Conservdtion  and  Recovery 
Act  (RCRA)  and  regulations  implementing  the 
Act  as  promulgated  at  40  CFR  Parts  260-266 
require  persons  engaging  in  the  following 
activities  to  notify  EP.A  of  their  activity: 

A.  Persons  who  generate,  transport,  or  own 
or  operate  facilities  that  treat,  store,  or 
dispose  of  hazardous  waste  destined  for 
incineration  or  disposal: 

B.  Persons  who  generate,  transport,  or  store ' 
certain  hazardous  wastes  that  are  destined 
for  use.  reuse,  or  reclamation: 

C.  Persons  who  market  or  bum  hazardous 
w.iste  for  use  as  a  fuel  for  energy  recovery: 
and 

D.  Persons  who  market  or  bum  used  oil  for 
use  as  a  fuel  for  energy  recovery. 

This  includes  individuals,  trusts,  firms, 
joint  stock  companies,  corporations 
(including  government  corporations), 
partnerships,  associations,  states, 
municipalities,  commissions,  interstate 
bodies  and  Federal  agencies.  If  you  engage  in 
a  waste  management  activity  outlined  above 
without  filing  a  notification,  you  may  be 
subject  to  civil  and  criminal  penalties. 

Persons  who  own  or  operate  underground 
injecliun  wells  that  dispose  of  hazardous 
waste  and  who  must  notify  under  RCRA  are 
not  required  to  submit  a  separate  notification 
under  the  Safe  Drinking  \Vater  Act.  However, 
you  are  still  required  to  nil  out  inventory  and 
other  forms  required  un  ler  the  Safe  Drinking 
Water  Act.  For  further  information,  affected 
persons  should  consult  the  Chief.  Water 
Supply  Branch  at  the  nearest  EPA  Regional 
Office. 

//.  HiHv  to  Determine  if  You  Handle  a 
Subtitle  C  Regulated  Mat f  rial  Subject  to  the 
Sotificatlon  Requirement 

Persons  who  generate,  transport,  treat, 
store,  dispose  of.  use,  re-use,  or  reclaim 
discarded  material  must  determine  if  the 
material  is  solid  waste  subject  to  the  Subtitle 
C  hazardous  waste  regulations.  In  addition, 
persons  who  bum  used  oil  or  hazardous 
waste  for  energy  recovery  and  who  market 
used  oil  or  hazardous  waste  for  use  as  a  fuel 
for  energy  recovery  must  determine  if  they 
are  subject  to  the  Subtitle  C  notification 
requirements  for  hazardous  waste  fuel  and 
used  oil  fuel.  These  determinations  can  be 
made  as  follows: 

A.  Determine  If  You  Handle  a  Hazardous 
Waste  Subject  to  the  Sotificatlon 
Requirements  of  40  CFR  Parts  260-266. 

1.  First,  determine  if  you  handle  a  solid 
waste.  A  solid  waste  is  defined  at  40  CFR 
261.2  as  any  garbage,  refuse,  sludge  or  any 
other  waste  material  (including  materials  that 
are  used,  re-used  or  reclaimed)  which  is  not 
excluded  under  J  261.4(a). 

2.  Determine  if  the  solid  waste  is  a 
hazardous  waste.  A  solid  waste  is  hazardous 
if  it  is  not  excluded  by  §  261.4(b)  and  it  meets 
the  criteria  of  S  261.3(a)(2). 

3.  Determine  if  the  hazardous  waste  is 
excluded  from  the  notification  requirement. 
The  following  hazardous  wastes  are  exempt 
from  the  notification  requirements: 


a.  Small  quantity  generator  hazanlous 
wastes.  Hazardous  waste  generated  by  small 
quantity  generators  may  be  exempt  from 
notification  (and  other)  requirements  under 
provisions  of  §  261.5. 

b.  Hazardous  wastes  that  are  used,  re- 
used, or  reclaimed.  Certain  hazardous  wastes 
that  are  used,  re-used,  or  reclaimed  are 
exempt  from  notification  (and  other) 
requirements  under  provisions  of  }  261.6. 

c.  Other  exemptions.  Waste  generated 
within  a  manufacturing  system  is  exempt 
from  the  notification  requirements  under 
provisions  of  §  261.4(c).  As  explained  in 

3  261.4(d|,  a  sample  of  solid  waste  which  is 
collected  for  the  sole  purpose  of  testing  lo 
determine  its  characteristics  or  composition 
is  exempt  from  the  notification  (and  other) 
requirements. 

B.  Determine  If  You  .Vtust  Notify  Of  Your 
Waste  Fuel  Activities  Because  You  Market 
Or  Bum  Hazardous  Waste  Fuel  Or  Used  Oil 
Fuel  For  Energy  Recovery. 

Section  261.6  does  not  exempt  from 
notification  (and  other)  requirements  persons 
who  recycle  hazardous  waste  bs  marketing 
or  burning  hazardous  waste  fuel  for  energy 
recovery.  Hazardous  waste  fuel  marketers 
and  burners  are  required  to  notify  EPA  of 
their  waste-as-fuel  activities  under  provisions 
of  Section  3010  of  RCR.A  and  rules 
promulgated  under  40  CFR  Part  266.  Subpart 
D.  In  addition,  marketers  and  burners  of  used 
oil  fuel  am  required  to  notify  EP.\  of  their 
waste-as-fuel  activities  under  authority  of 
Section  3014  of  RCRA  and  rules  promulgated 
at  40  CFR  Part  266,  Subpart  E.  For  notification 
purposes,  hazardous  w.isti;  fuel  and  used  oil 
fuel  are  considered  to  be  iiurned  for  energy 
recovery  if  they  are  burned  in  a  boiler  or 
industrial  fumace  that  is  not  regulated  as  a 
hazardous  waste  incinerator  under  Subpart  O 
of  40  CFR  Parts  264  and  265. 

Even  if  a  person  has  previously  notified 
EPA  of  his  hazardous  waste  management 
activity  and  obtained  an  EPA  identification 
number,  he  must  re-notify  to  identify  his 
waste-as-fuel  activities.  Any  person  who 
markets  or  burns  these  materials  must  notify 
EPA  within  30  days  of  promulgation  of  final 
notice  requiring  notification,  unless  they  are 
specifically  exempted  below.  (EPA  has 
determined  that  these  exemptions  are 
consistent  with  the  purpose  and  intent  of  the 
Act.) 

Persons  exempted  from  the  waste-as-fuel 
notification: 

1 .  Persons  who  burn  used  oil  fuel  in 
nonindustrial  boilers.  These  persons  n^'ed  not 
notify  because  rules  promulgated  at  40  CFR 
Part  266,  Subpart  E  permit  burning  of  used  oil 
fuel  in  nonindustrial  boilers  (with  one 
exception)  only  if  it  meets  a  specification 
(and  is  not  mixed  with  hazardous  waste  other 
than  small  quantity  generator  hazardous 
waste).  Used  oil  fuel  that  meets  the 
specification  is  exempt  from  regulation. 
However,  off-specification  used  oil  fuel  may 
be  burned  in  used  oil-fired  space  heaters  that 
are  vented  to  the  ambient  air.  Persons  who 
bum  used  oil  fuel  in  such  units  are  exempt 
from  the  notification  requirements  of  Subpart 
E  (provided  the  used  oil  is  net  mixed  with 
hazardous  waste). 

Subpart  D  of  40  CFR  Part  ZOfi  prohibits 
burning  of  hazardous  waste  fuel  in 
nonindustrial  boilers. 


2.  Persons  who  generate  hazardous  waste 
or  used  oil  and  send  the  material  off  site  to  a 
person  who  does  not  burn  it  for  energy 
recovery.  These  generators  are  exempt  from 
the  waste-as-fuel  notification  requirements 
because  they  are  not  marketing  a  fuel, 
(However,  all  hazardous  waste  generators 
are  subject  to  the  standard  notification 
requirements  for  generators.)  In  such 
situations,  it  is  the  recipient  who  makes  the 
decision  to  market  the  materials  as  a  fuel, 
typically  after  processing  or  blending.  (Used 
oil  generators  who  send  their  oil  to  a  person 
who  processes  or  blends  it  to  produce  used 
oil  fuel  and  who  incidentally  bums  used  oil  to 
provide  energy  for  the  processing  or  blending 
are  also  exempt  from  the  notification 
requirement.  This  is  because  such  recipients 
are  considered  to  be  primarily  fuel  producers 
and  marketers,  and  only  incidental  burners). 

///.  What  Information  .\lust  Be  Filed 

When  Tiling  a  notification,  you  must 
identify  the  type  of  regulated  wastes  that  you 
handle  and  give  a  general  description  of  your 
activity,  including  ittt  locaiion.  You  may 
submit  all  this  informatiun  by  :nmpleting  the 
enclosed  EPA  Form  8700-12.  "Nutificalion  to 
EPA  of  RCRA  Subtitle  C  Activity  ". 

IV.  How  Many  Forms  Should  Be  Filed 

You  need  submit  only  one  Notification 
Form  per  site  or  location,  provided  that  you 
describe  all  the  activities  at  that  site  or 
location.  If  you  conduct  a  waste  activity  (see 
Section  I)  at  more  than  one  site  or  location, 
you  must  submit  a  separate  form  for  each  site 
or  location. 

If  you  transport  waste  as  discussed  in 
Section  I.  and  do  not  generate,  treat,  store  or 
dispose  of  these  wastes,  you  may  submit  one 
form  which  covers  all  transportation 
activities  your  company  conducts.  This  form 
should  be  submitted  to  the  EPA  Regional 
Office  that  serves  the  area  where  your 
company  has  its  headquarters  or  principal 
place  of  business.  However,  if  you  are  a 
transporter  who  albu  generates,  treats,  stores 
or  disposes  of  these  regulated  wastes,  you 
must  complete  and  submit  separate 
Notification  Forms  to  cover  each  installation. 

V.  When  To  File 

1.  Within  90  days  of  Regulating  a  Waste 
You  Manage:  From  time  to  time  EPA  may 
subject  additional  hazardous  wastes  to  the 
notification  requirement  by  expanding  the  list 
or  characteristics  of  hazardous  waste,  or  by 
deleting  an  existing  exemption  from  the 
notification  requirement.  These  changes  will 
be  codified  in  40  CFR  Part  261,  If  as  a 
generator  or  transporter  you  were  not 
required  lo  notify  previously,  but  you  handle 
wastes  that  are  newly  subject  to  the 
notification  requirement,  you  must  file  a 
notification  covering  Ihosu  wastes  within  90 
days  after  the  amendment  is  published. 
Ordinarily,  facility  owners/operators  may 
submit  Part  A  of  the  RCRA  Permit 
obligations.  However,  hazardous  waste  fuel 
and  used  oil  fuel  marketers  and  burners  must 
notify  of  their  wasle-as-fuel  activities  within 
90  days  of  promulgation  of  final  notice 
requiring  notification  of  waste-as-fuel 
activities. 
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2.  New  Generators  and  Transporters:  As 
discussed  in  40  CFR  Part  262.  a  generator 
must  not  treat,  store,  dispose  of,  transport,  or 
offer  for  transportation,  hazardous  waste 
without  having  received  an  EPA 
Identification  Number  from  the 
Administrator.  Similarly,  if  you  desire  to 
transport  hazardous  waste  and  have  not 
previously  Tiled  a  notification  as  a 
transporter,  you  must  comply  with  the 
regulations  published  under  40  CFR  Part  263 
before  you  move  any  hazardous  waste. 
Transporters  need  not  complete  the  reverse 
side  of  the  Notification  Form  as  they  may  not 
know  which  wastes  they  will  be  handling. 

3.  New  Treatment,  Storage  or  Disposal 
Facilities:  If  you  are  an  owner  or  operator  of 
a  hazardous  waste  treatment,  storage,  or 
disposal  facility  (subject  to  the  permit 
requirements  of  Parts  264.  265.  or  266)  that 
was  not  in  existence  on  November  19. 1980, 
you  will  not  be  allowed  to  begin  hazardous 
waste  activity  until  you  obtain  a  RCRA 
Permit.  (To  obtain  a  permit  you  must  file 
Parts  A  and  B  of  the  RCRA  Permit 
Application). 

VI.  Confidential  Business  iBformation 

All  information  you  submit  in  a  notiHcation 
can  be  disclosed  to  the  public,  according  to 
the  Freedom  of  Information  Act  and  EPA 
Freedom  of  Information  Regulations.  Because 
notiflcation  information  is  very  general.  EPA 
believes  it  is  unlikely  that  any  information  in 
your  notification  could  qualify  to  be 
protected  confidentiality  by  printing  the  word 
"confidential"  on  both  sides  of  the 
Notification  Form  and  on  any  attachments.  In 
addition,  at  the  time  of  notification,  you  must 
submit  written  answers  to  each  of  the 
following  questions: 

1.  Which  portions  of  the  information  do  you 
claim  are  entitled  to  confidential  treatment? 

2.  How  long  do  you  want  this  information 
treated  as  confidential? 


3.  What  measures  have  you  taken  to  guard 
against  undesired  disclosure  of -the 
information  to  others? 

4.  To  what  extent  has  the  information  been 
disclosed  to  others,  and  what  precautions 
have  you  taken  in  connection  with  that 
disclosure? 

5.  Has  EPA  or  any  other  Federal  Agency 
made  a  pertinent  confidentiality 
determination?  (If  so.  include  a  copy  of  this 
determination  or  reference  to  it.  if  available). 

6.  Will  disclosure  of  the  information  be 
likely  to  substantially  harm  your  competitive 
position?  If  so,  what  would  the  harm  be,  and 
why  should  it  be  viewed  as  substantial? 
What  is  the  relationship  between  disclosure 
and  the  harm? 

VII.  Where  To  File 

Notifications  should  be  mailed  to  the  EPA 
Regional  Office  that  serves  the  area  where 
your  regulated  waste  activity  is  located.  The 
mailing  addresses  for  the  EPA  Regional 
Offices  are  listed  below: 


EPA 

region 

Area  served 

Mailing  address 

1 

CT.  ME.  MA,  Rl,  VT. 
NH. 

EPA  Re^  1.  State 

Programs  Branch, 

P  0  Box  8748, 

Boston,  MA  02203 

II         

NJ.  NY.  VI,  PR 

EPA  Region  II,  Permits 

Administration 

Branch,  26  Federal 

Plaza.  Nem  York. 

NY  10278. 

Ill 

DC.  DC.  MD.  PA.  VA, 
WV. 

EPA  Region  III. 

Perrrals  Branch,  6th 

and  Walnut  Streets. 

Philadelphia,  PA 

18106. 

IV '. 

AL,  FU  GA.  KY.  Ml. 

EPA  Region  IV,  Waste 

NC.  SC,  TN. 

Management 
Branch,  345 
Courtland,  N.E.. 
Atlanta.  GA  30365. 

EPA 

Area  served 

Mailing  address 

V          

ll_  IN.  Ml,  MN.  OH.  Wl 
Afl.  LA.  NM.  OK.  TX 

lA.  KS  MO  NE  

EPA  Region  V.  Waste 

VI 

Management 
Branch.  230  S. 
Deartwm  St  NE . 
Chicago.  IL  60604. 
EPA  Region  VI.  Waste 

VII 

Programs  Branch. 
1203  Elm  Street. 
First  International 
Bidg..  Dallas.  TX 
75270 
EPA  Region  VII, 

VIII.,... 

CO.  MT,  NO,  SO,  UT, 
WY. 

AZ,  CA,  HI,  NV.  GU, 
American  Samoa, 
Commonwealth  ol 
the  Northern 
Marianas 

AL  ID  OR,  WA 

Waste  Management 
Branch.  324  E   11th 
St .  Kansas  City, 
MO  64106. 
EPA  Region  VIII, 

IX          

Branch.  1860 
Lincoln  Street, 
Denver,  CO  80295. 
EPA  Region  iX  (T-2- 

X 

2).  Waste 
Management 
Branch,  215 
Fremont  Street.  San 
Francisco.  CA 
94105. 
EPA  Region  X  (MS. 

533).  Waste 
Management 
Branch.  1200  6th 
Avenue.  Seattle. 
WA  98101 

Line-By-Line  Instructions  For  EPA  Forms 
8700-12 

How  To  Complete  This  Form 

Type  using  ELITE  type  or  print  in  ink  all 
terms  except  X(A).  "Signature",  leaving  a 
blank  box  between  words.  When  typing  (with 
elite  type),  hit  the  space  bar  once  between 
characters  and  three  times  between  words.  If 
you  must  use  additional  sheets,  indicate 
clearly  the  number  of  the  item  on  the  form  to 
which  the  information  on  the  separate  sheet 
applies. 

Example: 
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I.    NAME   OF    INSTALLATION 


T   H 


N 


U 


U 


N 


CO 


MP 


AN 


II.  INSTALLATION  MAILING  ADDRESS 


B 


STREET  OR  P.O.  BOX 


U 


CITY  OR  TOWN 


IE 


III.  LOCATION  OF  INSTAL L AT ION 


12 


U 


n 


STREET  OR  ROUTE  NUMBER 


TY  OR  TOWN 


ni 


ST. 


I  L 


ZIP  CODE 


18 


0  1 


ST. 


ZIP  CODE 


8  0 


ii 


Items  I  Through  III 

NAMR  MAIUNG  ADDRESS.  AND 
LOCATION  OF  INSTALLATION:  Complete 
each  line  following  directions  above.  If  the 
mailing  address  and  location  of  the 
installation  are  the  same,  print  "SAME"  in 
the  "Street  or  Route  No."  boxes  of  item  IIL 

l:pm  IV 

INSTALLATION  CONT.ACT:  Enter  the  title 
and  business  telephone  number  of  the  person 
who  should  be  contacted  regarding 
information  submitted  on  this  form. 

titun  V 

OWNERSHIP:  (A)  Enter  the  name  of  the 
legal  owner  of  the  installation.  Use  additional 
sheets  if  ncessar\'  to  list  more  than  one 
owner.  (B)  En'er  an  "V  in  the  box  if  the 
installation  is  owned  by  a  Federal  Agency. 
Enter  an  ".M "  if  the  installation  is  not  owned 
by  a  Federal  Agency.  An  installation  is 
Federally  owned  if  the  owner  is  the  Federal 
Covemment.  even  if  it  is  operated  by  a 
private  contactor. 

liem  17 

TYPE  OF  WASTE  ACTIVITY:  HAZARDOUS 
WASTE  ACTIVITY 

Mark  "X"  in  the  appropriate  box(es)  to 
indicate  the  hazardous  waste  activity  or 
aitivifies  at  the  installation.  Hazardous 
waste  generators  and  owners  and  operators 
of  facilities  for  treating,  storing  or  disposing 
of  hazardous  waste  must  mark  item  D  if  an 
injection  well  is  located  at  their  installation. 
An  injection  well  is  defined  as  any  hole  in  the 
ground  that  is  deeper  than  it  is  wide  and  that 
is  used  for  the  subsurface  placement  of  fluids. 
INCLUDING  SEPTIC  T.^NKS.  Persons  who 
market  or  burn  hazardous  waste  fuel  must 
mark  box  =5  in  this  section,  and  the 
appropriate  boxes  in  the  Waste- As-Fuel 
section. 


TYPE  OF  WASTE  ACTIVITY:  WASTE-AS- 
FUEL  ACTIVITY 

Mark  an  "X"  in  the  appropriate  box(es]  to 
indicate  whether  you  are  (1)  a  generator  who 
markets  waste  fuel  directly  to  a  burner  (2)  a 
marketer  other  than  a  generator  marekting 
directly  to  a  burner  or  (3)  a  burner  of  waste 
fuels.  A  person  may  be  both  a  marketer  and  a 
burner.  If  you  market  or  bum  waste  fuels, 
mark  "X"  in  the  appropriate  box(es)  to 
indicate  the  type  of  waste  fuel  handled. 

Item  VII 

TYPE  OF  WASTE  FUEL  BURNING 
DEVICE;  If  you  bum  waste  fuel  for  energy 
recovery  in  a  device  that  is  not  regulated  as  a 
RCRA  permitted  hazardous  waste  incinerator 
(i.e..  under  Subpart  O  of  40  CFR  Parts  264  or 
2B5),  mark  "X"  in  the  appropriate  box(es)  to 
identify  the  device(s). 

Item  VIII 

MODE  OF  TR.\NSPORTATION:  Complete 
this  item  only  if  you  are  a  transporter  of 
hazardous  waste  to  indicate  the  mode(s)  of 
transportation  you  use. 

Item  IX 

RRST  OR  SUBSEQUENT  NOTIFICATION: 
A  person  is  required  to  notify  for  each 
regulated  waste  management  activity.  Place 
an  "X"  in  the  appropriate  box  to  indicate 
whether  this  is  your  first  or  a  subsequent 
notification.  If  you  have  filed  a  previous 
notification,  enter  your  EPA  Identification 
.Number  in  the  boxes  provided. 

ItemX 

DESCRIPTION  OF  HAZARDOUS  WASTE: 
You  must  read  Title  40  CFR  Part  261  in  order 
to  complete  this  item  (see  Appendix  I).  Part 
261  identifies  those  solid  wastes  that  EPA 
defines  to  be  hazardous  wastes.  Part  261 
identifies  hazardous  wastes  in  two  ways: 


(1)  A  number  of  hazardous  wastes  are 
listed  by  name  in  various  tables  and 
appendices.  EPA  has  assigned  a  four-digit 
number  to  each  waste  that  is  listed  to  make  it 
easier  to  identify  the  wastes. 

(2)  Part  261  also  lists  the  general 
characteristics  of  hazardous  wastes.  EPA  has 
disc  assigned  a  four-digit  number  to  these 
characteristics. 

As  you  will  note.  Item  X  on  the  form  is 
divided  into  five  sections.  You  should  use 
Sections  A  through  D  to  identify  any  listed 
hazardous  wastes  which  you  handle;  use 
Section  3  to  identify  those  characteristics  of 
the  nonlisted  hazardous  wastes  which  you 
handle.  Hazardous  waste  fuel  is  a  generic 
type  of  Hazardous  waste.  Thus,  if  you 
manage  hazardous  waste  fuel,  you  must 
complete  this  section  to  identify  the 
individual  hazardous  wastes  that  the  fuel 
contains. 

You  should  include  in  Sections  A  through  E 
all  hazardous  wastes  you  handled  during  the 
three  month  period  preceding  the  date  of 
notification.  If  you  occasionally  handle  a 
hazardous  waste,  but  did  not  handle  that 
waste  during  the  three  month  period 
preceding  the  date  of  notification,  you  may 
also  include  that  waste  (or  wastes)  in 
Sections  A  through  E. 

If  you  are  a  new  generator  applying  for  an 
EPA  Identification  Number  under  the 
provisions  of  40  CFR  Part  262.  you  should 
describe  the  wastes  which  you  believe  you 
will  be  generating. 

If  you  are  a  new  transporter  applying  for 
an  EPA  Identification  Number  under  the 
provisions  of  40  CFR  Part  263,  you  are  not 
required  to  complete  Item  X. 

The  specific  instructions  for  Sections  A 
through  E  are; 

SECl  lO.N  A:  If  you  handle  hazardous 
wastes  from  the  non-specific  sources  listed  in 
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Piirl  2(il.31.  enter  the  uppiopriate  four-digit 
numbers  in  the  boxes  provided. 

SECnO.N  B:  If  you  handle  hazardous 
wastes  from  the  specific  industrial  sources 
listed  in  Part  261.32,  enter  the  appropriate 
four-digit  numbers  in  the  bo.xes  provided. 

SECTION  C:  If  you  handle  any  of  the 
commercial  chemical  products  or 
manufacturing  intermediate  or  material  listed 
in  Part  261.33  as  wastes,  enter  the 
appropriate  four-digit  numbers  in  the  boxes 
provided. 

Manufacturers  may  include  the  products  or 
raw  materials  that  can  be  reasonably 
anticipated  to  require  treatment,  storage  or 
disposal  as  wastes  from  time  to  time  even 
though  you  may  not  have  handled  them  in  the 
past  three  months. 

SECTION  D:  If  you  handle  any  of  the 
hazardous  wastes  from  hospitals,  veterinary 
hospitals,  or  medical  and  research 
laboratories  listed  in  Pari  261.34.  enter  the 
appropriate  four-digit  nuBibers  in  the  boxes 
provided. 

SECTION  E:  If  you  handle  hazardous 
wastes  which  are  not  listed  in  Subpart  D  of 
Part  261,  you  should  describe  these  wastes  by 
the  characteristics  in  Subpart  C  of  Part  261. 
For  purposes  of  notirication,  it  is  not 
necessary  to  use  the  foui^digit  numbers  for 
each  characteristic.  Rather,  you  should  place 
an  "X"  in  the  box  next  to  the  characteristic  of 
those  non-listed  wastes  which  you  handle. 

Item  XI 

CERTIFICATION:  This  certification  must 
be  signed  by  the  owner  or  operator  or  an 
authorized  representative  of  your  installation. 
An  "authorized  representative"  is  a  person 
responsible  for  the  overall  operation  of  the 
facility — for  example — a  plant  manager  or 
superintendent,  or  a  person  of  equivalent 
responsibility. 

Definitions  , 

The  following  definitions  are  provided  to 
help  clarify  the  notification  requirements  and 
to  assist  you  in  completing  the  Notification 
Form.  If  you  need  a  more  detailed  discussion 
of  the  deflnitions  you  should  obtain  a  copy  of 
40  CFR  Part  260  from  the  EPA  Regional  Office 
serving  your  area. 

ACT  or  RCRA  means  the  Solid  Waste 
Disposal  Act,  as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of  1976,  as 
amended,  42  U.S.C.  Section  6901  et  seq. 

AUTHORIZED  REPRESENTATIVE  means 
the  person  responsible  for  the  overall 
operation  of  the  facility  or  an  operational  unit 
(i.e.  part  of  a  facility),  e.g.,  the  plant  manager, 
superintendent  or  persoa  of  equivalent 
responsibility. 

BOILER  means  an  enclosed  device  using 
controlled  flame  combustion  and  having  the 
following  characteristics:  (1)  the  unit  has 
physical  provisions  for  recovering  and 
exporting  energy  in  the  form  of  steam,  heated 
fluids,  or  heated  gases:  (2)  the  unit's 
combustion  chamber  and  primary  energy 
recovery  section(s)  are  of  integral  design  (i.e., 
they  are  physically  formed  into  one 
manufactured  or  assembled  unit):  (3)  the  unit 
continuously  maintains  an  energy  recovery 
efficiency  of  at  least  60  percent,  calculated  in 
terms  of  the  recovered  energy  compared  with 
the  thermal  value  of  the  fuel:  and  (4)  the  unit 
exports  and  utilizes  at  least  75  percent  of  the 


recovered  enei^y,  calculated  on  an  annaul 
basis  (excluding  recovered  heat  used 
internally  in  the  same  unit  to,  for  example, 
preheat  fuel  or  combustion  air  or  drive  fans 
or  feedwater  pumps). 

BURNER  means  the  owner  or  operator  of  a 
utility  boiler,  industrial  boiler  or  industrial 
furnace  that  burns  waste  fuel  for  energy 
recovery  and  that  is  not  regulated  as  an 
RCRA  hazardous  waste  incinerator. 

DISPOSAL  means  the  discharge,  deposit, 
injection,  dumping,  spilling,  leaking,  or 
placing  of  any  solid  waste  or  hazardous 
waste  into  or  on  any  land  or  water  so  that 
such  solid  waste  or  hazardous  waste  or  any 
constituent  thereof  may  enter  the 
environment  or  be  emitted  into  the  air  or 
discharged  into  any  waters,  including  ground 
wdtcrSt 

DISPOSAL  FACILITY  means  a  facility  or 
part  of  a  facility  at  which  hazardous  waste  is 
intentionally  placed  into  or  on  any  land  or 
water,  and  at  which  waste  will  remain  after 
closure. 

EPA  IDENTIFICATION  (ID.)  NUMBER 
means  the  number  assigned  by  EPA  to  each 
generator,  transporter,  and  treatment, 
storage,  or  disposal  facility. 

EXISTING  HAZARDOUS  WASTE 
MANAGEMENT  FACILITY  or  EXISTING 
FACILITY  means  a  facility  which  was  in 
operation  or  for  which  construction  had  . 
commenced,  as  of  November  19.  1980. 
Construction  had  commenced  if: 

(1)  The  owner  or  operator  had  obtained  all 
necessary  Federal,  State,  and  local 
preconstruction  approvals  or  permits:  and 

(2)(i)  A  continuous  physical,  on-site 
construction  program  had  begun;  or 

(ii)  The  owner  or  operator  had  entered  into 
contractual  obligations  which  cannot  be 
cancelled  or  modified  without  substantial 
loss  for  construction  of  the  facility  to  be 
completed  within  a  reasonable  time. 

FACILITY  Means  all  contiguous  land,  and 
structures,  other  appurtanences.  and 
improvements  on  the  land,  used  for  treating, 
storing,  or  disposing  or  hazardous  waste.  A 
facility  may  consist  of  several  treatment, 
storage,  or  disposal  operational  units  (e.g., 
one  or  more  landfills,  surface  impoundments, 
or  combinations  of  them). 

GENERATOR  means  any  person,  by  site, 
whose  act  or  process  produces  hazardous 
waste  identified  or  listed  in  Part  261  of  this 
chapter  or  whose  act  first  causes  a  hazardous 
waste  to  become  subject  to  regulation. 

HAZARDOUS  WASTE  means  a  hazardous 
waste  as  defined  in  40  CFR  Part  261. 

HAZARDOUS  WASTE  FUEL  means 
hazardous  waste,  and  any  fuel  produced  by 
processing,  blending,  or  other  treatment  of 
hazardous  waste,  that  is  burned  for  energy 
recovery  in  a  boiler  or  industrial  furnace  that 
is  not  subject  to  regulation  as  a  RCRA 
hazardous  waste  incinerator.  However,  the 
following  hazardous  waste  fuels  are  subject 
to  regulation  as  used  oil  fuels  and  should  be 
considered  used  oil  fuels  for  purposes  of 
notification: 

(1)  Used  oil  fuel  that  is  also  a  hazardous 
waste  solely  because  it  exhibits  a 
characteristic  of  hazardous  waste  identified 
in  Subpart  C  of  40  CFR  Part  261,  provided  it  is 
not  mixed  with  hazardous  waste:  and 

(2)  Used  oil  fuel  mixed  with  hazardous 
wastes  generated  by  a  small  quantity 


generator  subject  to  the  exemption  provided 
bv  40  CFR  261.5. 

INDUSTRIAL  BOILER  mean.s  a  boiler  used 
to  produce  electric  power,  steam  or  heated  or 
cooled  air  (or  other  fluids  or  gases)  for  use  to 
operate  equipment  or  drive  chemical  or  other 
reactions  in  a  manufacturing  process  where 
substances  are  transformed  into  products.  A 
boiler  used  to  provide  space  heating  as  well 
as  energy  for  a  manufacturing  process  is 
considered  to  be  an  industrial  boiler. 

INDUSTRIAL  FURNANCE  means  any  of 
the  following  enclosed  devices  that  are 
integral  components  of  manufacturing 
processes  and  that  use  controlled  flame 
combustion  to  accomplish  recovery  of 
materials  or  energy:  cement  kilns,  lime  kilns, 
aggregate  kilns,  phosphate  kilns,  coke  ovens, 
blast  furnances.  smelting  furnaces,  refining 
fumances,  titanium  dioxide  chloride  process 
oxdation  reactors,  and  methane  reforming 
fumances  (and  other  devices  as  the 
Administrator  may  add  to  this  list). 

MARKETER  means  a  person  who  markets 
hazardous  waste  fuel  or  used  oil  fuel. 
However,  generators  and  initial  transporters 
(i.e.,  transporters  who  receive  hazardous 
waste  or  used  oil  directly  from  generators) 
are  considered  marketers  only  if  they  market 
directly  to  a  burner.  Off-site  waste  fuel 
processors,  blenders  and  distributors  are  also 
iTisricGtcrs 

NEW  HAZARDOUS  WASTE 
MANAGEMENT  FACILITY  means  a  facility 
which  began  operation,  or  for  which 
construction  commenced  after  October  21, 
1976. 

OPERATOR  means  the  person  responsible 
for  the  overall  operation  of  a  facility. 

OWNER  means  a  person  who  owns  a 
facility  or  part  of  a  facility. 

STORAGE  means  the  holding  of  hazardous 
waste  for  a  temporary  period,  at  the  end  of 
which  the  hazardous  waste  is  treated, 
disposed  of,  or  stored  elsewhere. 

TRANSPORTATION  means  the  movement 
of  hazardous  waste  by  air,  rail,  highway,  or 
water. 

TRANSPORTER  means  a  person  engaged 
in  the  off-site  transportation  of  hazardous 
waste  by  air,  rail,  highway,  or  water. 

TREATMENT  means  any  method, 
technique,  or  process,  including 
neutralization,  designed  to  change  the 
physical,  chemical,  or  biological  character  or 
composition  of  any  hazardous  waste  so  as  to 
neutralize  such  waste,  or  so  as  to  recover 
energy  or  material  resources  from  the  waste, 
or  so  as  to  render  such  waste  nonhazardous, 
or  less  hazardous;  safer  to  transport,  store  or 
dispose  of;  or  amenable  for  recovery, 
amenable  for  storage,  or  reduced  in  volume. 

USED  OIL  means  any  oil  that  has  been 
refined  from  crude  oil.  used,  and  as  a  result 
of  such  use,  is  contaminated  by  physical  or 
chemical  impurities.  Wastes  that  contain  oils 
that  have  not  been  used  (e.g.,  virgin  fuel  oil 
storage  tank  bottom  cleran-out  wastes)  are  not 
used  oil  unless  they  are  mixed  with  used  oil. 

USED  OIL  FUEL  means  any  used  oil 
burned  for  energy  recovery,  including  any 
fuel  produced  from  used  oil  by  processing, 
blending  or  other  treatment,  and  that  does 
not  contain  hazardous  waste  other  than  that 
generated  by  a  small  quantity  generator  and 
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exempt  from  regulation  as  hjzardous  waste 
under  provisions  of  40  CFR  261.5.  Used  oil 
fuel  may  itself  exhibit  a  characteristic  of 
hazardous  waste  and  remain  subject  to 
regulation  as  used  oil  fuel  provided  it  is  not 
mixed  with  hazardous  waste  (other  than 
exempt  small  quantity  generator  hazardous 
waste). 

UTILITY  BOILER  means  a  boiler  thai  is 
used  to  produce  electricity,  steam  or  heated 
or  cooled  air  or  other  gases  or  fluids  for  sale. 

WASTE  FUEL  means  h.iz.irdous  waste  fuel 
or  used  oil  fuel. 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Ch.  1 

I  Federal  Acquisition  Circular  S4-SI 
Federal  Acquisition  Regulation 

AGENCIES:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Interim  rule  and  request  for 
comment. 

summary:  Federal  Acquisition  Circular 
(FAC)  84-5  amends  the  Federal 
Acquisition  Regulation  (FAR)  with 
respect  to  the  changes  required  to 
implement  the  Competition  in 
Contracting  Act  of  1984  (CICA). 
EFFECTIVE  DATE:  April  1. 1985. 
DATE:  Comments  must  be  received  on  or 
before  March  12, 1985.  Please  cite  FAR 
Case  84-52  in  all  correspondence  related 
to  this  issue. 

ADDRESS:  Interested  parties  should 
submit  comments  to:  General  Services 
Administration.  ATTN:  FAR  Secretariat 
(VR),  18th  and  F  Streets,  NW..  Room 
4041,  Washington.  D.C.  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  M.  Schwartz.  Director,  FAR 
Secretariat.  Room  4041,  GS  Building. 
Washington.  D.C.  20405.  Telephone  (202) 
523-4755. 

SUPPLEMENTARY  INFORMATION:  Federal 
Acquisition  Circular  84-5  (FAC  84-5) 
contains  changes  to  the  FAR  to  conform 
the  regulation  to  CICA.  The  FAR 
revisions  are  effective  for  solicitations 
to  be  issued  on  or  after  April  1. 1985. 

Under  the  new  coverage,  agencies  will 
be  required  to  provide  for  full  and  open 
competition  by  soliciting  sealed  bids  or 
requesting  competitive  proposals,  or 
using  other  competitive  procedures; 
unless  a  statutory  exception  permits 
other  than  full  and  open  competition. 
There  are  new  justification,  approval, 
and  notice  requirements  for  contracts 
employing  other  than  full  and  open 
competition.  The  coverage  also  requires 
appointment  of  competition  advocates 
and  enumerates  their  responsibilities. 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of 
Defense,  the  Administrator  of  General 
Services,  and  the  Administrator  for  the 
National  Aeronautics  and  Space 
Administration  that  FAC  84-5  must  be 
issued  as  a  temporary  regulation.  In 


1 


order  to  comply  with  the  changes  made 
by  CICA.  all  solicitations  for  bids  or 
proposals  that  are  issued  on  or  after 
April  1. 1985.  must  be  in  compliance 
with  FAC  84-5.  Because  of  the  varying 
lead  times  necessary  for  the  preparation 
and  approval  of  solicitations,  it  will  be 
necessary  for  agencies  to  promptly 
begin  implementing  the  coverage.  In 
addition,  agencies  will  have  to  issue 
required  internal  operating  procedures 
and  ensure  that  procurement  personnel 
are  provided  appropriate  training  and 
education  in  these  new  procedures. 
These  regulations  were  previously 
published  for  a  brief  comment  period 
and  comments  received  were 
considered. 

FAC  84-5  does  not  address  CICA's 
new  requirements  relating  to  bid 
protests.  The  CICA  requirements 
relating  to  bid  protests  become  effective 
for  protests  filed  on  or  after  January  15. 
1985.  and  will  be  implemented  in  a 
separate  FAC  issued  prior  to  that  date. 

List  of  Subjects  in  48  CFR  Ch.  1 

Government  procurement. 
Roger  M.  Schwartz, 

Director.  FAR  Secretariat. 
December  20.  1984. 

Federal  Acquisition  Circular 
(Number  84-5) 
December  20. 1984 

Federal  Acquisition  Circular  (FAC) 
84-5  is  issued  under  the  authority  of  the 
Secretary  of  Defense,  the  Administrator 
of  General  Services,  and  the 
Administrator  for  the  National 
Aeronautics  and  Space  Administration. 

The  material  contained  in  FAC  84-5  is 
effective  for  solicitations  to  be  issued  on 
or  after  April  1. 1985. 
Ray  Kline. 

Acting  Administrator.  Genera/  Services 

.Administration. 

Mary  Ann  GiUeece, 

Deputy  Under  Secretary  (Acquisition 

Management),  Department  of  Defense. 

Stuart  |.  Evan*. 

.Assistant  Administrator  for  Procurement, 
National  Aeronautics  and  Space 
Administration. 

Federal  Acquisition  Circular  84-5 
amends  the  Federal  Acquisition 
Regulation  as  specified  below.  The 
following  is  a  summary  of  the 
amendments  and  procedures: 

Item  I — Competition  in  Contracting 
Act  of  1984. 

The  Competition  in  Contracting  Act  of 
1984  (CICA).  Title  VII  of  Pub.  L.  98-369, 
substantially  changes  the  basic  statutes 
underlying  the  Federal  procurement 
system.  Any  solicitation  for  bids  or 
proposals  issued  on  or  after  April  1. 


1985,  must  comply  with  CICA's  new 
requirements. 

Therefore,  48  CFR  is  amended  as  set 
forth  below. 

1.  The  Authority  for  48  CFR  Chapter  1 
is: 

Authority:  40  U.S.C.  486(c)  10  U.S.C. 
Chapter  137;  and  42  U.S.C.  2453(c). 

PART  1— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

2.  Part  1  is  amended  by  adding  a  new 
Subpart  1.7  to  read  as  follows: 

Subpart  1.7— Determinations  and 
Findings 

1.700    Scope  of  sut>paft 

This  subpart  prescribes  general 
policies  and  procedures  for  the  use  of 
determinations  and  findings  (D&F's). 
Requirements  for  specific  types  of  D&F's 
can  be  found  with  the  appropriate 
subject  matter. 


1.701    Definition. 


(D&F) 


"Determination  and  Findings' 
means  a  special  form  of  written 
approval  by  an  authorized  official  that  is 
required  by  statute  or  regulation  as  a 
prerequisite  to  taking  certain  contracting 
actions.  The  "determination"  is  a 
conclusion  or  decision  supported  by  the 
"findings."  The  findings  are  statements 
of  fact  or  rationale  essential  to  support 
the  determination  and  must  cover  each 
requirement  of  the  statute  or  regulation. 

1.702  General 

(a)  A  D&F  shall  ordinarily  be  for  an 
individual  contract  action.  Unless 
otherwise  prohibited,  class  D&F's  may 
be  executed  for  classes  of  contract 
action  (see  1.703).  The  approval  granted 
by  a  D&F  is  restricted  to  the  proposed 
contract  action(s)  reasonably  described 
in  that  D&F.  D&F's  may  provided  for  a 
reasonable  degree  of  flexibility. 
Furthermore,  in  their  application, 
reasonable  variations  in  estimated 
quantities  or  prices  are  permitted,  unless 
the  D&F  specifies  otherwise. 

(b)  When  an  option  is  anticipated,  the 
D&F  shall  state  the  approximate 
quantity  to  be  awarded  initially  and  the 
extent  of  the  increase  to  be  permitted  by 
the  option. 

1.703  Class  determinations  and  findings. 

(a)  A  class  D&F  provides  authority  for 
a  class  of  contracting  actions.  A  class 
may  consist  of  contracting  actions  for 
the  same  or  related  supplies  or  services 
or  other  contracting  actions  that  require 
essentially  identical  justification. 

(b)  The  findings  in  a  class  D&F  shall 
fully  support  the  proposed  action  either 
for  the  class  as  a  whole  or  for  each 


1.704    Cent* 


Federal  Register  /  V(»l.  50,  No.  8  /  Friday.  January  11.  1985  /  Rules  and  Regulations 


1727 


action.  A  class  D&F  shall  be  fur  a 
specified  period,  with  the  expiration 
date  stated  in  the  document. 

(c)  The  contracting  offiocr  shall  ensure 
that  individual  actions  taken  pursuant  to 
the  authority  of  a  class  DAF  are  within 
the  scope  of  the  D&F. 

1.704   Content. 

Each  D&F  shall  set  forth  enough  facts 
and  circumstances  to  clearly  and 
convincingly  justify  the  specific 
determination  made.  As  a  minimum, 
each  D&F  shall  include,  in  the 
prescribed  agency  formali  the  following 
information:  | 

(a)  Identification  of  the  ii^^ency  and  of 
the  contracting  activity  and  specific 
identifications  of  the  document  as  a  .' 
"Determination  and  Findings". 

(b)  Nature  and/or  descri{iticin  of  the  '' 
action  being  approved. 

(r)  Citation  of  the  appropriate  statute 
aud/or  regulation  upon  which  the  D&F  is 
based. 

(c!)  Findings  that  detail  the  particular 
circumstances,  facts,  or  reasoning 
essential  to  support  the  dt termination. 
Necessary  supporting  documentation 
shall  be  obtained  from  appropriate 
requirements  and  technical  personnel. 

(c)  A  determination,  based  on  the 
findings,  that  the  proposed  action  is 
justified  under  the  applicable  statute  or 
regulation. 

(f)  Expiration  date  of  the  D&F,  if 
required  (see  1.706(b)). 

(g)  The  signature  of  the  official 
authorized  to  sign  the  D&F  (see  1.706) 
and  the  date  signed. 


1.705  Supersession  and  modification. 

(a)  If  a  D&F  is  superseded  by  another 
D&F,  that  action  shall  not  render  invalid 
any  action  taken  under  the  orginal  D&F 
prior  to  the  date  of  its  supersession. 

(b)  A  modification  of  the  D&F  will  not 
require  cancellation  of  the  solicitation  if 
the  D&F,  as  modified,  supports  the 
contracting  action. 

1.706  Expiration. 

Expir&tion  dates  are  rekjuired  for  class 
D&F's  and  are  optional  for  individual 
D&F's.  Authority  to  act  under  an 
individual  D&F  expires  when  it  is 
exercised  or  on  an  expiration  date 
specified  in  the  document,  whichever 
occurs  first.  Authority  to  act  under  a 
class  D&F  expires  on  the  expiration  date 
specified  in  the  document.  When  a 
solicitation  has  been  furnished  to 
prospective  offerors  before  the 
expiration  date,  the  authority  under  the 
D&F  will  continue  until  award  of  the 
contract(s)  resulting  from  that 
.solicitation. 


1.707    Signatory  authority. 

When  a  D&F  is  required,  it  shall  be 
signed  by  the  appropriate  official  in 
accordance  with  agency  regulations. 
Authority  to  sign  or  delegate  signature 
authority  for  the  various  D&F  s  is  as 
shown  in  the  applicable  FAR  part. 

PART  2— DEFINITIONS  OF  WORDS 
AND  TERMS 

Subpart  2.1— {AmendedJ 

3.  Subpart  2.1  is  amended  by 
designating  the  existing  text  as  2.10(1 
and  by  removing  in  the  definition  of 
"Offer"  the  words  "(formal  advertising)" 
and  inserting  in  their  place  the  words 
"(sealed  bidding)"  and  adding  the  words 
"or  sealed  bids"  following  the  word 
"bids"  and  before  the  word  ";. 
responses"  in  the  second  sentence;  and 
by  alphabetically  adding  the  definition 
of  "Senior  procurement  executive"  to 
read  as  follows: 

2.100    Definitions. 

»        *        *        *        * 

"Senior  procurement  executive" 
means  the  individual  appointed 
pursuant  to  section  16(3)  of  the  Office  of 
Federal  Procurement  Policy  Act  (41 
U.S.C.  414(3))  who  is  responsible  for 
management  direction  of  the  acquisition 
system  of  the  executive  agency, 
including  implementation  of  the  unique 
acquisition  policies,  regulations,  and 
standards  of  the  executive  agency. 


PART  3— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

3.103-1    lAmended] 

4.  Section  3.103-1  is  amended  by 
removing  in  paragraph  (c)  the  words 
"formal  advertising"  and  inserting  in 
their  place  the  words  "sealed  bidding". 

3.301    (Amended] 

5.  Section  3.301  is  amended  by 
removing  the  second  sentence  in 
paragraph  (b)  and  removing  in  the  third 
sentence  the  word  "also"  and  the  words 
"either  advertised  or  competitively 
negotiated". 

6.  Section  3.303  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

3.303    Reporting  suspected  antitrust 
violations. 

(a)  Agencies  are  required  by  41  U.S.C. 
253(B)(e)  and  10  U.S.C.  2305(b)(5)  to 
report  to  the  Attorney  General  any  bids 
or  proposals  that  evidence  a  violation  of 
the  antitrust  laws.  These  reports  are  in 


addition  to  those  required  by  Subpart 
9.4. 


3.403  lAmended) 

7.  Section  3.403  is  amended  by 
removing  the  words  "formally 
advertised"  and  inserting  in  their  place 
the  words  "sealed  bid".  1 

3.404  lAmendedl 

8.  Section  3.404  is  amended  by 
removing  in  paragraph  (b)(1)  the  words 
"formal  advertising"  and  inserting  in 
their  place  the  words  "sealed  bidding". 


3.406    (Amended] 

9.  Section  3.406  is  amended  by 
removing  the  words  "formally 
advertised"  and  inserting  in  their  place 
the  words  "sealed  bid". 

PART  4— ADMINISTRATIVE  MATTERS 

4.702    (Amended] 

10.  Section  4.702  is  amended  by 
removing  in  paragraph  (a)(2)  the  words 
"Formal  Advertising"  and  inserting  in 
their  place  the  words  "Sealed  Bidding". 

11.  Section  4.803  is  amended  by 
revising  paragraphs  (a)(2)  and  (a)(5)  to 
read  as  follows: 

4.803    Contents  of  contract  files. 


(a)*  •  * 

(2)  Justifications  and  approvals, 
determinations  and  findings,  and 
associated  documents. 

*        •        •        *        * 

(5)  The  list  of  sources  solicited,  and  a 
list  of  any  firms  or  persons  whose 
requests  for  copies  of  the  solicitation 
were  denied,  together  with  the  reasons 
for  denial. 
***** 

12.  Section  4.805  is  amended  by 
removing  and  reserving  paragraph  (c) 
and  revising  (d)  of  the  table  to  read  as 
follows: 

4.805    Disposal  of  contract  files. 


Docmnant 


Retention  Pariod 


(c)  [Reserved] 

(d)  Signed  originals  ot  justifica- 
tions and  approvals  and  deter- 
minations and  findings  required 
by  Part  6.  and  copies  ot  sup- 
porting documents  and  data. 


6  years  and  3  monVw 
after  final  | 


13.  Section  5.001  is  redesignated  as 
section  5.002  and  new  section  5.001  is 
added  to  read  as  follows: 
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S.001    Oafinnion. 

"Contract  action."  as  used  in  this  part, 
means  an  action  resulting  in  a  contract, 
as  defined  in  Subpart  2.1.  including 
contract  modirications  for  additional 
supplies  or  services,  but  not  including 
contract  modifications  that  are  within 
the  scope  and  under  the  terms  of  the 
contract,  such  as  contract  modifications 
issued  pursuant  to  the  Change  clause,  or 
funding  and  other  administrative 
changes. 

14.  Section  5.101  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

5.101  Mattiocis  of  diss«n<natlng 
information. 

(a)  Except  as  provided  in  5.202, 
contracting  officers  shall  disseminate 
information  on  proposed  contract 
actions  in  amounts  of  $10,000  and  above 
by- 

*  •        *        •        * 

15.  Section  5.102  is  amended  by 
revising  paragraph  (a)(2):  removing  in 
paragraphs  (a)(4)(ii)  the  word  "agency" 
and  inserting  in  its  place  the  words 
"contracting  office":  adding  paragraphs 
(a)(5)  and  (a)(6);  and  removing  in 
paragraph  (b)  the  reference  "5.202(a)" 
and  inserting  in  its  place  the  reference 
"5.202(a)(1)"  as  follows: 

5.102  Availability  of  solicitations, 
(a)  •  •  • 

(2)  Provide  copies  of  a  limited 
solicitation  to  firms  requesting  copies 
that  were  not  initially  solicited,  but  only 
after  advising  the  requester  of  the 
determination  to  limit  the  solicitation  to 
a  specified  firm  or  firms  as  authorized 
under  Part  6: 

•  *        •        «        * 

(5)  Retain  a  copy  of  the  solicitation 
and  other  documents  for  review  by  and 
duplication  for  those  requesting  copies 
after  the  initial  number  of  copies  is 
exhausted. 

(6)  Agencies  may  require  payment  of  a 
fee.  not  exceeding  the  actual  cost  of 
duplication,  for  a  copy  of  the  solicitation 
documents. 


Subparts    (Amandadl 

16.  Subpart  5.2  is  amended  by 
removing  in  the  title  the  word 
•CONTRACTS"  and  inserting  in  iU 

place  the  words  "CONTRACT 
ACTIONS". 

17.  Section  5.201  is  amended  by 
revising  paragraphs  (a)  through  (c)  to 
read  as  follows: 

5.201    General. 

(a)  As  required  by  the  Small  Business 
Act  (15  use.  637(c))  and  the  Office  of 
Federal  Procurement  Policy  Act  (41 


U.S.C.  416),  agencies  shall  furnish  for 
publication  in  the  CBD  notices  of 
proposed  contract  actions  of  $10,000  and 
above  as  specified  below. 

(b)  For  acquisition  of  supplies  and 
services  in  the  United  States,  its 
possessions,  or  Puerto  Rico,  other  than 
those  covered  by  the  exceptions  in  5.202 
and  special  situations  in  5.205,  the 
contracting  officer  shall  transmit  a 
notice  to  the  CBD  (synopsis)  (see  5.207) 
for  each  proposed — 

(1)  Contract  action  meeting  the 
threshold  in  5.201(a): 

(2)  Effort  to  locate  private  commercial 
sources  for  cost  comparison  purposes 
under  OMB  Circular  A-76  (see  5.205(d)); 

(3)  Modification  to  an  existing 
contract  for  additional  supplies  or 
services  that  meets  the  threshold  in 
5.201(a):  or 

(4)  Contract  action  in  any  amount 
when  advantageous  to  industry  or  the 
Government. 

(c)  The  primary  purposes  of  the  CBU 
notice  are  to  improve  small  business 
access  to  acquisition  information  and 
enhance  competition  by  identifying 
contracting  and  subcontracting 
opportunities. 
***** 

18.  Section  5.202  is  revised  to  read  as 
follows: 

5.202    Exceptions. 

The  contracting  officer  need  not 
submit  the  notice  required  by  5.201 
when — 

(a)  The  Contracting  officer  determines 
that— 

(1)  The  contract  action  is  of  a 
classified  nature,  and  the  synopsis 
cannot  be  worded  to  preclude  the 
disclosure  of  classified  information;  or 
disclosure  of  the  agency's  needs  would 
compromise  the  national  security.  Other 
proposed  classified  contract  actions 
shall  be  published  in  the  CBD,  even 
though  access  to  classified  matter  might 
be  necessary  to  submit  a  proposal  or 
perform  the  contract: 

(2)  The  contract  action  is  to  fulfill  a 
need  for  supplies  or  services  that  is  of 
such  an  unusual  and  compelling  urgency 
that  the  Government  would  be  seriously 
injured  unless  the  agency  is  permitted  to 
limit  the  number  of  sources  from  which 
it  solicits  bids  or  proposals  and  not 
comply  with  the  time  periods  specified 
in  5.203: 

(3)  The  contract  action  is  one  for 
which  either  the  written  direction  of  a 
foreign  government  reimbursing  the 
agency  for  the  cost  of  the  acquisition  of 
the  supplies  or  services  for  such 
government,  or  the  terms  of  an 
international  agreement  or  treaty 
between  the  United  States  and  a  foreign 
government,  has  the  effect  of  requiring 


that  the  acquisition  shall  be  from 
specified  sources; 

(4)  The  contract  action  is  expressly 
authorized  or  required  by  a  statute  to  be 
made  through  another  Government 
agency,  including  acquisitions  from  the 
SBA  using  the  authority  of  section  8(a) 
of  the  Small  Business  Act,  or  from  a 
specified  source  such  as  a  workshop  for 
the  blind  under  the  rules  of  the 
Committee  for  the  Purchase  from  the 
Blind  and  Other  Severely  Handicapped: 

(5)  The  contract  action  is  for  utility 
services  and  only  one  source  is 
available: 

(6)  The  contract  action  is  an  order 
placed  under  a  requirements  contract; 

(7)  The  contract  action  results  from 
acceptance  of  a  proposal  under  the 
Small  Business  Innovation  Development 
Act  of  1982  (Pub.  L.  97-219),  or  an 
unsolicited  research  proposal  that 
demonstrates  a  unique  and  innovative 
research  concept  and  publication  of  any 
notice  would  improperly  disclose  the 
originality  of  thought  or  innovativeness 
of  the  proposed  research; 

(8)  The  contract  action  is  made  for 
perishable  subsistence  supplies,  and 
advance  notice  is  not  appropriate  or 
reasonable; 

(9)  The  contract  action  is  made  under 
conditions  described  in  6.302-3,  or 
6.302-5  with  regard  to  brand  name 
commercial  items  for  authorized  resale, 
and  advance  notice  is  not  appropriate  or 
reasonable:  or 

(10)  The  contract  action  is  made  under 
the  terms  of  an  existing  contract  that 
was  previously  synopsized  in  sufficient 
detail  to  comply  with  the  requirements 
of  5.207  with  respect  to  the  current 
contract  action. 

(b)  The  head  of  the  agency  determines 
in  writing  after  consultation  with  the 
Administrator  for  Federal  Procurement 
Policy  and  the  Administrator  of  the 
Small  Business  Administration,  that 
advance  notice  is  not  appropriate  or 
reasonable. 

19.  Section  5.203  and  its  title  are 
revised  to  read  as  follows: 

5.203    Put>licizin9  and  response  time. 

Whenever  agencies  are  required  to 
publish  notice  of  contract  actions  under 
5.201,  they  shall  proceed  as  follows: 

(a)  A  proper  notice  of  the  contract 
action  shall  be  published  in  the  CBD  at 
least  15  days  before  issuance  of  a 
solicitation. 

(b)  Agencies  shall  allow  at  least  30 
days  response  time  for  receipt  of  bids  or 
proposals  from  the  date  of  issuance  of  a 
solicitation. 

(c)  Agencies  shall  allow  at  least  30 
days  response  time  from  the  date  of 
Dublication  of  a  proper  notice  of  intent 


5.204    Pre» 
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to  contract  for  architect-engineer 
services  or  before  issuance  of  a 
unilateral  sole  source  order  under  a 
basic  ordering  agreement  or  similar 
arrangement. 

(d)  Agencies  shall  allow  at  least  45 
days  response  time  for  receipt  of  bids  or 
proposals  from  the  date  of  issuance  of 
the  notice  required  in  5.201  for  contract 
actions  categorized  as  research  and 
development. 

(e)  Nothing  in  this  subpart  prohibits 
officers  or  employees  of  agencies  from 
responding  to  requests  for  information. 

(0  Contracting  officers  may,  unless 
they  have  evidence  to  the  contrary, 
presume  that  notice  has  been  published 
10  days  (6  days  if  electronically 
transmitted)  following  transmittal  of  the 
synopsis  to  the  CBD. 

20.  Section  5.204  is  revised  to  read  as 
follows: 

5.204  Presollcltation  notices. 
Contracting  officers  shall  publicize 

presolicitation  notices  in  the  CBD  (see 
15.404  and  36.302).  Synopsizing  is  still 
required  prior  to  issuance  of  any 
resulting  solicitation  (see  5.201  and 
5.203). 

21.  Section  5.205  is  amehded  by 
revising  the  first  sentence  in  paragraph 
(a):  removing  and  reserving  paragraph 
(b):  and  revising  paragraphs  (c)  and  (d) 
to  read  as  follows:  I 

5.205  Special  situations. 

(ii)  '   *   *  Contracting  officers  shall 
publish  in  the  CBD  advance  notices  of 
their  interest  in  R&D  fields,  subject  to 
the  exceptions  in  5.203.  *   *    * 


(b)  [Reserved] 

(c)  Architect-engineer  services. 
Except  when  exempted  by  5.202, 
contracting  officers  shall  publicize 
notices  of  intent  to  contract  for 
architect-engineer  services  as  follows: 

(1)  Synopsize  each  proposed  contract 
action  to  be  made  in  the  United  States, 
its  possessions,  and  Puerto  Rico  for 
which  the  total  fee  (including  phases 
and  options)  is  expected  to  exceed 

SI  0.000. 

(2)  When  the  total  fee  is  not  expected 
to  exceed  $10,000,  or  when  the  contract 
action  is  to  be  made  outside  the  United 
States,  its  possessions,  and  Puerto  Rico, 
the  contracting  officer  may  display  a 
notice  of  the  proposed  contract  action  at 
the  contracting  office  and  use  other 
optional  publicizing  methods  authorized 
by  5.101(b). 

(d)  Effort  to  locate  comrnercial 
sources  under  OMB  Circular  A-76. 
When  determining  the  availability  of 
commercial  sources  under  the 
procedures  prescribed  in  Subpart  7.3 
and  OMB  Circular  A-76,  the  contracting 


officer  shall  not  arrive  at  a  conclusion 
that  there  are  no  commercial  sources 
capable  of  providing  the  required 
supplies  or  services  until  publicizing  the 
requirement  in  the  CBD  at  least  three 
times  in  a  90  calendar-day  period,  with  a 
minimum  of  30  calendar  days  between 
each.  When  necessary  to  meet  an  urgent 
requirement,  this  may  be  limited  to  a 
total  of  two  publications  in  the  CBD  in  a 
30  calendar-day  period,  with  a  minimum 
of  15  calendar  days  between  each. 

5.206  lAmendsd] 

22.  Section  5.206  is  amended  by 
removing  in  the  title  the  words 
"Synopses  of  and  inserting  in  their 
place  the  word  "Publicizing",  and  in 
paragraph  (a)(2)  removing  the  words 
"formally  advertised"  and  inserting  in 
their  place  the  words  "sealed  bid". 

23.  Section  5.207  is  amended  by 
removing  in  the  introductory  text  of 
paragraph  (a)  the  word  "contracts"  and 
inserting  in  its  place  the  words  "contract 
actions":  revising  the  second  sentence  of 
paragraph  (b)(1);  revising  the  third 
sentence  of  paragraph  (b)(2):  revising 
paragraphs  (b)(3),  (b)(4)(iv),  (b)(4)(vii) 
and  (b)(5):  adding  paragraph  (b)(6): 
removing  in  paragraph  (d)(2)  the  number 
"5.207(b)(5)"  and  inserting  in  its  place 
the  words  "Part  25";  adding  paragraph 
(d)(3):  revising  the  title  in  paragraph 
(e)(1)  and  removing  paragraph  (e)(4),  to 
read  as  follows: 

5.207  Preparation  and  transmittal  of 
synopses. 

(b)  *  *  * 

(1)  *  *  *  Prepare  the  synopsis  to 
ensure  that  it  includes  a  clear 
description  of  the  supplies  or  services  to 
be  contracted  for,  is  not  unnecessarily 
restrictive  of  competition,  and  will  allow 
a  prospective  offeror  to  make  an 
informal  business  judgment  as  to 
whether  a  copy  of  the  solicitation  should 
be  requested. 

(2)  *  *  *  Put  each  separate  proposed 
contract  action  in  a  separate 
paragraph.  *  *  ' 

(3)  Contracting  office  and  address. 
Begin  the  name,  address,  and  telephone 
number  of  the  contracting  office  on  the 
first  line  of  the  text.  Do  not  abbreviate 
except  for  the  names  of  States.  The 
address  shall  include  an  attention 
phrase,  including  title,  code,  and 
telephone  number,  that  identifies  the 
person(s)  to  contact  for  further 
information  and  for  obtaining  a  copy  of 
the  solicitation.  In  addition,  the 
contracting  officer's  name,  business 
address,  and  telephone  number  shall  be 
included  if  different  from  that  of  the 
person  to  contact  for  further 
information. 


(4)  *   *   • 

(vi)  Size,  dimensions,  or  other  form, 
fit,  or  function, 
(vii)  Predominant  material  of 

manufacture. 

*  *        *        «        * 

(5)  Insert  a  statement  that  all 
responsible  sources  may  submit  a  bid. 
proposal,  or  quotation  which  shall  be 
considered  by  the  agency. 

(6)  In  the  case  of  a  contract  action 
under  Subpart  6.3,  insert  a  statement  of 
the  authority  and  justification,  and  the 
identity  of  the  intended  source(s)  (See 
5.207(d)(3)). 

«  *  *  *  * 

(d)  *  *  • 

(3)  If  the  synopsis  is  for  a  proposed 
contract  action  intended  to  be  awarded 
on  a  sole  source  basis,  the  synopsis 
shall  include  reference  to  Numbered 
Note  22. 

***** 

(e)  *  *  * 

[1]  Availability  of  specification,  plans, 
drawing,  or  other  technical  data.   '  *  ' 

*  «        *        •        * 

24.  Section  5.301  is  revised  to  read  as 
follows: 

5.301    General. 

Except  for  classified  contract  actions 
that  were  not  synopsized  in  accordance 
with  5.202(a).  contracting  officers  shall 
synopsize  in  the  CBD  awards  exceeding 
$25,000  that  are  likely  to  result  in  the 
award  of  subcontracts.  However,  the 
dollar  threshold  is  not  a  prohibition 
against  publicizing  an  award  of  a 
smaller  amount  when  publicizing  would 
be  advantageous  to  industry  or  to  the 
Government. 

5.303    [Amended] 

25.  Section  5.303  is  amended  by 
removing  wherever  they  appear  in 
paragraph  (b)(1)  the  words  "formal 
advertising"  and  inserting  in  their  place 
the  words  "sealed  bidding". 

5.403    [Amended] 

26.  Section  5.403  is  amended  by 
removing  in  the  title  of  paragraph  (b)  the 
word  "solicitations"  and  inserting  in  its 
place  the  word  "solicitation". 

27.  A  new  Part  6  is  added  to  read  as 
follows: 

PART  6— COMPETITION 
REQUIREMENTS 


Sec. 

6.000 

6.001 

6.002 

6.003 


Scope  of  part. 
Applicability. 
Limitations. 
Definitions. 


Subpart  6.1— Full  and  Open  Competition 
6.100    Scope  of  subpart. 
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8.101  Policy. 

8.102  Use  of  competitive  pro<:edures. 

Subpart  6.2— Ful  and  Open  Competttion 
Aftar  Exclusion  of  Sourcas 

6.200    Scope  of  subp^irt. 
R201     Policy. 

6.202  Establishing  or  maintaining 
alternative  sources. 

6.203  Set-asides  for  small  business  and 
labor  surplus  area  concerns. 

SubjMift  S.3— Othar  Than  FuN  and  Open 
Compatition 

6.300  Scope  of  subpart. 

6.301  Policy. 

6.302  Circumstances  permitting  other  than 
full  and  open  competition. 

6.302-1     Only  one  responsible  source. 
6.302-2    Unusual  and  compelling  urgency. 
6.302-3    Industrial  mobilization:  or 

experimsntdl.  developmental,  or  research 

work. 
6.302-4    International  agreement. 
6.302-5    Authorized  or  required  by  statute. 
8.302-6    .National  security. 
6.302-7    Public  interest. 

6.303  J-jsliftcations. 
6.303-1     Requirements. 
8.303-2    Content. 

6.304  Approval  of  the  justification. 

6.305  Availability  of  ihe  justiflcation. 

Subpart  6.4— Sealed  Bidding  and 
Competitive  Proposals 

6.401     Sealed  bidding  and  competitive 
proposals. 

Subpart  6.S— Competitton  Advocates 

8.501  Requirement. 

6.502  Duties  and  responsibilities. 
Autliority:  40  U  S.C.  4a6(c):  Chapter  UT.  10 

use.  and  42  U.S.C.  3453(c). 

6.000    Scope  Of  part 

Thi3  part  prescribes  policies  and 
proceduies  to  promote  full  and  opon 
competition  in  the  acquisition  process 
and  to  provide  for  full  and  open 
competition,  full  and  open  competition 
after  exclusion  of  sources,  other  than 
full  and  open  competition,  and 
competition  advocates.  As  used  in  this 
part,  full  and  open  competition  is  the 
process  by  which  all  responsible 
offerors  are  allowed  to  compete.  This 
part  does  not  deal  with  the  results  of 
competition  (e.g.,  adequate  price 
competition),  which  are  addressed  in 
other  parts  (eg..  Part  1.5). 

6001    AppiicabUHy. 

This  part  applies  to  all  ai.quisilions 
e.xcepf — 

(a)  Contracts  awarded  using  the  small 
purchase  procedures  of  Part  13; 

(b)  Contracts  awarded  under  the  8(a) 
program  (see  Subpart  19.8): 

(c)  Contracts  awarded  using 
contracting  procedures  (other  than  those 
addressed  in  this  part)  that  are 
expressly  authorized  by  statute: 


(d)  Contract  modifications  that  are 
within  the  scope  and  under  the  terms  of 
an  existing  contract: 

(e)  Orders  placed  under  requirements 
contract.s  or  definite-quantity  contracts: 
or 

(f)  Orders  placed  under  indefinite- 
quantity  contracts  that  were  entered 
into  pursuant  to  this  Part  when — 

(1)  The  contract  was  awarded  under 
Subpart  61  or  6.2  and  ail  responsible 
sources  were  realistically  permitted  to 
compete  for  all  requirements  contained 
in  the  order  or 

(2)  The  contract  was  awarded  under 
Subpart  6.3  and  the  required 
justification  and  approval  adequately 
covers  the  requirements  contained  in  the 
order. 


6.002  UmMations. 

No  agency  shall  contract  for  supplies 
or  services  from  another  a;?oncy  for  the 
purpose  of  avoiding  the  requirements  of 
this  part. 

6.003  Definitions. 

"Full  and  open  competition,"  when 
used  with  respect  to  a  contract  action, 
means  that  all  responsible  sources  are 
permitted  to  compete. 

"Sole  source  acquisition"  means  a 
contract  for  the  purchase  of  supplies  or 
services  that  is  entered  into  or  proposed 
to  be  entered  into  by  an  agency  after 
soliciting  and  negotiating  with  only  one 
source. 

"Procuring  activity."  as  used  in  this 
part,  means  a  component  of  an 
executive  agency  having  a  significant 
acquisition  function  and  designated  as 
such  by  the  head  of  the  agency.  Unless 
agency  regulations  specify  otherwise, 
the  term  "procuring  activity"  shall  be 
synonymous  with  "contracting  activity" 
as  defined  in  subpart  2.1. 

Subpart  6.1— Full  and  Open 
Competition 

6. 100  Scope  of  subpart 

This  subpart  prescribes  the  policy  and 
procedures  that  are  to  be  used  to 
promote  and  provide  for  full  and  open 
competition. 

6.101  Policy. 

(a)  10  U.S.C.  2304  and  41  U.S.C.  253 
require,  with  certain  limited  exceptions 
(see  Subparts  6.2  and  6.3),  that 
contracting  officers  shall  promote  and 
provide  for  full  and  open  competition  in 
soliciting  offers  and  awarding 
Government  contracts. 

(b)  Contracting  officers  shall  provide 
for  full  and  open  competition  through 
use  of  the  competitive  procedure  or 
combination  of  competitive  procedures 
contained  in  this  subpart  that  is  best 
suited  to  the  circumstances  of  the 


contract  action.  Contracting  officers 
must  use  good  judgment  in  selecting  the 
procedure  that  best  meets  the  needs  of 
the  Government. 

6. 102    Use  of  competitive  procedures. 

The  competitive  procedures  available 
for  use  in  fulfilling  the  requirement  for 
full  and  open  competition  are  as  follows: 

(a)  Sealed  bids.  (See  6.401(a).) 

(b)  Competitive  proposals.  (See 
6.401(b).)  If  sealed  bids  are  not 
appropriated  under  (a)  above, 
contracting  officers  shall  request 
competitive  proposals  or  use  the  other 
competitive  procedures  under  (c)  or  (d) 
below. 

(c)  Combination  of  competitive 
procedures.  If  sealed  bids  are  not 
appropriate,  contracting  officers  may 
use  any  combination  of  competitive 
procedures  (e.g..  two-step  sealed 
bidding). 

(d)  Other  competitive  procedures.  (1) 
Selection  of  sources  for  architect- 
engineer  contracts  in  accordance  with 
the  provisions  of  Pub.  L.  92-582  (40 
U.S.C.  541  et  seq.)  is  a  competitive 
procedure  (see  Subpart  36.6  for 
procedures). 

(2)  Competitive  selection  of  basic 
research  proposals  for  award  (see  Part 
35  for  procedures)  is  a  competitive 
procedure  if  award  results  from — 

(i)  A  broad  agency  announcement  that 
is  general  in  nature  identifying  areas  of 
research  interest,  including  criteria  for ' 
selecting  proposals,  and  soliciting  the 
participation  of  all  offerors  capable  of 
satisfying  the  Government's  needs:  and 

(ii)  A  peer  of  scientific  review. 

(3)  Use  of  multiple  award  schedules 
issued  under  the  procedures  established 
by  the  Administrator  of  General 
Services  consistent  with  the  requirement 
of  41  U.S.C.  259  (b)(3)(A)  for  the  multiple 
award  schedule  program  of  the  General 
Services  Administration  is  a  competitive 
procedure  if  ordering  offices  follow  the 
procedures  in  8.405-1  in  placing  orders 
under  this  program. 

Subpart  6.2— Full  and  Open 
Competition  After  Exclusion  of 
Sources 

§  6.200    Scope  of  subpart 

This  subpart  prescribes  policies  and 
procedures  for  providing  for  full  and 
open  competition  after  excluding  one  or 
more  sources. 

$  6.201    PoHcy. 

Acquisitions  made  under  this  subpart 
require  use  of  the  competitive 
procedures  prescribed  in  6.102  after 
agencies  have  excluded  a  source  or 
sources  from  participation  in  a  contract 
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action  under  the  circumstances 
described  in  6.202  or  6.203  below. 

§  6.202    Establishing  or  maintaining 
alternative  sources. 

(a)  Agencies  may  exclude  a  particular 
source  from  a  contract  action  in  order  to 
establish  or  maintain  an  alternative 
source  or  sources  for  the  supplies  or 
services  being  acquired  if  the  agency 
head  determines  that  to  do  so  would — 

(1)  Increase  or  maintain  competition 
and  likely  result  in  reduced  overall  costs 
for  the  acquisition,  or  for  any 
anticipated  acquisition,  of  such  supplies 
or  services; 

(2)  Be  in  the  interest  of  national 
defense  in  having  a  facility  (or  a 
producer,  manufacturer,  or  other 
supplier)  available  for  furnishing  the 
supplies  or  services  in  case  of  a  national 
emergency  or  industrial  mobilization;  or 

(3)  Be  in  the  interest  of  national 
defense  in  establishing  or  maintaining 
an  essential  engineering,  research,  or 
development  capability  to  be  provided 
by  an  educational  or  other  nonprofit 
institution  or  a  federally  funded 
research  and  development  center. 

(b)(1)  Every  proposed  contract  action 
under  the  authority  of  paragraph  (a) 
above  shall  be  supported  by  a 
determination  and  fmdings  (D&F)  (see 
Subpart  1.7)  signed  by  the  head  of  the 
agency  or  designee.  This  D&F  shall  not 
be  made  on  a  class  basis. 

(2)  Technical  and  requirements 
personnel  are  responsible  for  providing 
all  necessary  data  to  support  their 
recommendation  to  exclude  a  particular 
source. 

(3)  When  the  authority  in  (a)(1)  above 
is  cited,  the  findings  shall  include  a 
description  of  the  estimated  reduction  in 
overall  costs  and  how  the  estimate  was 
derived. 

§  6.203    Set-asides  for  small  business  and 
labor  surplus  area  concerns. 

(a)  To  fulfill  the  statutory 
requirements  relating  to  small  business 
concerns  and  labor  surplus  area 
concerns,  contracting  officers  may  set 
aside  solicitations  to  allow  only  such 
business  concerns  to  compete.  This 
includes  contract  actions  conducted 
under  the  Small  Business  Innovation 
Research  Program  established  under 
Pub.  L.  97-219. 

(b)  No  separate  justification  or 
determination  and  findings  is  required 
under  this  part  to  set  aside  a  contract 
action  for  small  business  or  labor 
surplus  area  concerns. 

(c)  Subpart  19.5  prescribes  policies 
and  procedures  that  shall  be  followed 
with  respect  to  small  business  set- 
asides. 


(d)  Subpart  20.2  prescribes  policies 
and  procedures  that  shall  be  followed 
with  respect  to  labor  surplus  area  set- 
asides. 

Subpart  6.3— Other  Tlian  Full  and  Open 
Competition 

§  6.300    Scope  of  subpart 

This  subpart  prescribes  policies  and 
procedures,  and  identifies  the  statutory 
authorities,  for  contracting  without 
providing  for  full  and  open  competition. 

§  6.301    Policy. 

(a)  41  U.S.C.  253(c)  and  10  U.S.C. 
2304(c)  each  authorize,  under  certain 
conditions,  contracting  without 
providing  for  full  and  open  competition. 
The  Department  of  Defense,  Coast 
Guard,  and  National  Aeronautics  and 
Space  Administration  are  subject  to  10 
U.S.C.  2304(c].  Other  executive  agencies 
are  subject  to  41  U.S.C.  253(c). 
Contracting  without  providing  for  full 
and  open  competition  or  full  and  open 
competition  after  exclusion  of  sources  is 
a  violation  of  statute,  unless  permitted 
by  one  of  the  exceptions  in  6.302. 

(b)  Each  contract  awarded  without 
providing  for  full  and  open  competition 
shall  contain  a  reference  to  the  specific 
authority  under  which  it  was  so 
awarded.  Contracting  officers  shall  use 
the  U.S.  Code  citation  applicable  to  their 
agency.  (See  6.302.) 

(c)  Contracting  without  providing  for 
full  and  open  competition  shall  not  be 
justified  on  the  basis  of  (1)  a  lack  of 
advance  planning  by  the  requiring 
activity  or  (2)  concerns  related  to  the 
amount  of  funds  available  (e.g.,  funds 
will  expire)  to  the  agency  or  activity  for 
the  acquisition  of  supplies  or  services. 

(d)  When  not  providing  for  full  and 
open  competition,  the  contracting  officer 
shall  solicit  offers  from  as  many 
potential  sources  as  is  practicable  under 
the  circumstances. 

(e)  For  contracts  under  this  subpart, 
the  contracting  officer  shall  use  the 
contracting  procedures  prescribed  in 
6.102  (a)  or  (b).  if  appropriate,  or  any 
other  procedures  authorized  by  this 
regulation. 

6.302    Circumstances  permitting  other 
than  full  and  open  competition. 

The  following  statutory  authorities 
(including  applications  and  limitations) 
permit  contracting  without  providing  for 
full  and  open  competition.  Requirements 
for  justifications  to  support  the  use  of 
these  authorities  are  in  6.303. 

6.302-1    Only  one  responsible  source. 

(a)  Authority.  (1)  Citations:  10  U.S.C. 
2304(c)(1)  or  41  U.S.C.  253(c)(1). 

(2)  When  the  supplies  or  services 
required  by  the  agency  are  available 


from  only  one  responsible  source  and  no 
other  type  of  supplies  or  services  will 
satisfy  agency  requirements,  full  and 
open  competition  need  not  be  provided 
for. 

•  (b)  Application.  This  authority  shall 
be  used,  if  appropriate,  in  preference  to 
the  authority  in  6.302-7:  it  shall  not  be 
used  when  any  of  the  other 
circumstances  is  applicable.  This 
authority  may  be  used  in  situations  such 
as  the  following  (these  examples  are  not 
intended  to  be  all-inclusive): 

(1)  The  required  supplies  or  services 
are  available  from  only  one  source. 

(2)  Follow-on  contracts  for  the 
continiled  development  or  production  of 
a  major  system  or  highly  specialized 
equipment,  including  major  components 
thereof,  may  be  deemed  to  be  available 
only  from  the  original  source  when  it  is 
likely  that  award  to  any  other  source 
would  result  in — 

(i)  Substantial  duplication  of  cost  to 
the  Government  that  is  not  expected  to 
be  recovered  through  competition:  or 

(ii)  Unacceptable  delays  in  fulfilling 
the  agency's  requirements. 

(3)  Contracts  for  supplies  or  services 
that  result  from  acceptance  of  an 
unsolicited  research  proposal  shall  be 
considered  to  be  available  from  only 
one  source  if  the  source  has  submitted 
an  unsolicited  research  proposal  that  . 
demonstrates  a  unique  and  innovative 
concept,  the  substance  of  which — 

(i)  Is  not  otherwise  available  to  the 
Government;  and 

(ii)  Does  not  resemble  the  substance 
of  a  pending  competitive  acquisition. 

(4)  The  existence  of  patent  rights, 
copyrights,  or  secret  processes;  the 
control  of  basic  raw  material;  or  similar 
circumstances,  make  the  supplies  and 
services  available  from  only  one  source 
(however,  the  mere  existence  of  such 
rights  or  circumstances  does  not  in  and 
of  itself  justify  the  use  of  these 
authorities)  (see  Part  27). 

(5)  When  acquiring  electric  power  or 
energy,  gas  (natural  or  manufactured), 
water,  or  other  utility  services, 
circumstances  may  dictate  that  only  one 
supplier  can  furnish  the  service  (see 
8.304-5(d)):  or  when  the  contemplated 
contract  is  for  construction  of  a  part  of  a 
utility  system  and  the  utility  company 
itself  is  the  ''nly  source  available  to 
work  on  the  system. 

(6)  When  the  agency  head  has 
determined  in  accordance  with  the 
agency's  standardization  program  that 
only  specified  makes  and  models  of 
technical  equipment  and  parts  will 
satisfy  the  agency's  needs  for  additional 
units  or  replacement  items,  and  only  one 
source  is  available. 
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(c)  Limitations.  (1)  Contracts  awarded 
using  this  authority  shall  be  supported 
by  the  written  justifications  and 
approvals  described  in  6.303  and  6.304. 

(2)  For  contracts  awarded  using  this 
authority,  the  notices  required  by  5.201 
shall  have  been  published  and  any  bids 
and  proposals  must  have  been 
considered. 

6.302-2    UnuwMl  and  ceinp«Wng  urgency. 

|a)  Authority.  (1)  Citations:  10  U.S.C. 
2,104(c)(2)  or  41  U.S.C.  253(c)|2). 

(2)  When  the  agency's  need  for  the 
supplies  or  serv  ices  is  of  such  an 
unusual  and  compelling  urgency  that  the 
Government  would  be  seriously  injured 
unless  the  agency  is  permitted  to  limit 
the  number  of  sources  from  which  it 
solicits  bids  or  proposals,  full  and  open 
competition  need  not  be  provided  for. 

(b)  Application.  This  authority  applies 
in  those  situations  where  (1)  an  unusual 
and  compelling  urgency  precludes  full 
and  open  competition,  and  (2)  delay  in 
award  of  a  contract  would  result  in 
serious  injury,  financial  or  other,  to  the 
Government. 

(c)  Limitations.  (1)  Contracts  awarded 
using  this  authority  shall  be  supported 
by  the  written  justification  and 
approvals  described  in  6.:)03  and  6.304. 
These  justifications  may  be  made  and 
approved  after  contract  award  when 
preparation  and  approval  prior  to  award 
would  unreasonably  delay  the 
acquisition. 

(2)  This  statutory  authority  requires 
that  agencies  shall  request  offers  from 
as  many  potential  sources  as  is 
practicable  under  the  circumstances. 

6.302-3    IndiMtrial  moMization;  or 
•«p«rim«ntai  devetopnwnUt,  or  rccearch 
work. 

(a)  Authority.  (1)  Citations:  10  U.S.C. 
2304(c)(3)  or  41  U.S.C.  253(t)(3). 

(2)  Full  and  open  competition  need  not 
be  provided  for  when  it  is  necessary  to 
award  the  contract  to  a  particular 
source  or  sources  in  order  (i)  to  maintain 
a  facility,  producer,  manufacturer,  or 
other  supplier  available  for  furnishing 
supplies  or  services  in  case  of  a  national 
emergency  or  to  achieve  industrial 
mobilization,  or  (ii)  to  establish  or 
maintain  an  essential  engineering, 
research,  or  development  capability  to 
be  provided  by  an  educational  or  other 
nonprofit  institution  or  a  federally 
funded  research  and  development 
center. 

(b)  Application.  (1)  Use  of  the 
authority  in  (a)|2)(i)  above  may  be 
appropriate  when  it  is  necessary  to^ 

(i)  Keep  vital  facilities  or  suppliers  in 
business  or  make  them  available  in  the 
event  of  a  national  emergency; 


(ii)  Train  a  selected  supplier  in  the 
furnishing  of  critical  supplies  or 
services,  prevent  the  loss  of  a  supplier's 
ability  and  employees'  skills,  or 
maintain  active  engineering,  research,  or 
development  work: 

(iii)  Maintain  properly  balanced 
sources  of  supply  for  meeting  the 
requirements  of  acquisition  programs  in 
the  interest  of  industrial  mobilization 
(when  the  quantity  required  is 
substantially  larger  than  the  quantity 
that  must  be  awarded  in  order  to  meet 
the  objectives  of  this  authority,  that 
portion  not  required  to  meet  such 
objectives  will  be  acquired  by  providing 
for  full  and  open  competition  as 
appropriate  under  this  part): 

(iv)  Limit  competition  for  current 
acquisition  of  selected  supplies  or 
services  approved  for  production 
planning  under  the  Department  of 
Defense  Industrial  Preparedness 
Program  to  planned  producers  with 
whom  industrial  preparedness 
agreements  for  those  items  exist,  or  limit 
award  to  offerors  who  agree  to  enter 
into  industrial  preparedness  agreements: 

(v)  Create  or  maintain  the  required 
domestic  capability  for  production  of 
critical  supplies  by  limiting  competition 
to  items  manufactured  in  the  United 
States  or  the  United  States  and  Canada; 

(vi)  Continue  in  production, 
contractors  that  are  manufacturing 
critical  items,  when  there  would 
otherwise  be  a  break  in  production; 

(vii)  Divide  current  production 
requirements  among  two  or  more 
contractors  to  provide  for  an  adequate 
industrial  mobilization  base;  or 

(viii)  Acquire  items  covered  by 
Subpart  %.Z,  Jewel  Bearings  and  Related 
Items. 

(2)  Use  of  the  authority  in  (a)(2)(ii) 
above  may  be  appropriate  when  it  is 
necessary  to — 

(i)  Estabhsh  or  maintain  an  essential 
capability  for  theoretical  analyses, 
exploratory  studies,  or  experiments  in 
any  field  of  science  or  technology; 

(ii)  Establish  or  maintain  an  essential 
capability  for  engineering  or 
developmental  work  calling  for  the 
practical  application  of  investigative 
fmdings  and  theories  of  a  scientific  or 
technical  nature;  or 

(iii)  Contract  for  supplies  or  services 
as  are  necessary  incident  to  (b)(2)  (i)  or 
(ii)  above. 

(c)  Limitations.  Contracts  awarded 
using  this  authority  shall  be  supported 
by  the  written  justifications  and 
approvals  described  in  6.303  and  6.304. 

§6.302-4    Intemattonal  agrMnMfft 

(a)  Authority.  (1)  Citations:  10  U.S.C. 
2304(c)(4)  or  41  U.S.C.  253(r)(4). 


(2)  Full  and  open  competition  need  not 
be  provided  for  when  precluded  by  the 
terms  of  an  international  agreement  or  a 
treaty  between  the  United  States  and  a 
foreign  government  or  international 
organization,  or  the  written  directions  of 
a  foreign  government  reimbursing  the 
agency  for  the  cost  of  the  acquisition  of 
the  supplies  or  services  for  such 
government. 

(b)  Application.  This  authority  may  be 
used  in  circumstances  such  as — 

(1)  When  a  contemplated  acquisition 
is  to  be  reimbursed  by  a  foreign  country 
that  requires  that  the  product  be 
obtained  from  a  particular  firm  as 
specified  in  official  written  direction 
such  as  a  Letter  of  Offer  and 
Acceptance;  or 

(2)  When  a  contemplated  acquisition 
is  for  services  to  be  performed,  or 
supplies  to  be  used  in,  the  sovereign 
territory  of  another  country  and  the 
terms  of  a  treaty  or  agreement  specify  or 
limit  the  sources  to  be  solicited. 

(c)  Limitations.  Contracts  awarded 
using  this  authority  shall  be  supported 
by  the  written  justifications  and 
approvals  described  in  6.303  and  6.304. 


$  6.302-5 
■tatute. 


Autltorlzed  or  required  by 


(a)  Authority.  (1)  Citations:  10  U.S.C. 
2.')04(c)(5)  or  41  U.S.C.  253(c)(5). 

(2)  Full  and  open  competition  need  not 
be  provided  for  when  (i)  a  statute 
expressly  authorizes  or  requires  that  the 
acquisition  be  made  through  another 
agency  or  from  a  specified  source,  or  (ii) 
the  agency's  need  is  for  a  brand  name 
commercial  item  for  authorized  resale. 

(b)  Application.  This  authority  may  be 
used  when  statutes,  such  as  the 
following,  expressly  authorize  or  require 
that  acquisition  be  made  from  a 
specified  source  or  through  another 
agency: 

(1)  Federal  Prison  Industries 
(UNICOR)— 18  U.S.C.  4124  (see  8.6): 

(2)  Qualified  Nonprofit  Agencies  for 
the  Blind  or  other  Severely 
Handicapped— 41  U.S.C.  46-48c  (see 
8.7); 

(3)  Government  Printing  and 
Binding — 14  U.S.C.  501-504. 1121  (see 
8.8):  or 

(4)  Utility  Services — 40  U.S.C.  481  (see 
8.3). 

(c)  Limitations.  (1)  The  authority  in 
(a)(2)(ii)  above  may  be  used  only  for 
purchase  of  brand-name  commercial 
items  for  resale  through  commissaries  or 
other  similar  facilities.  Ordinarily,  these 
purchases  will  involve  articles  desired 
or  preferred  by  customers  of  the  selling 
activities  (but  see  6.301(d)). 

(2)  Contracts  awarded  using  this 
authority  shall  be  supported  by  the 
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written  justirioations  and  approvals 
described  in  6.303  and  6.304,  except  for 
those  contracts  awarded  under  (b)(2) 
above. 


6.302-«    National  s«curHy.  I 

(a)  Authority.  (1)  Citations:  10  U.S.C. 
2304(c)(e)  or  41  U.S.C.  253(c)(6). 

(2)  Full  and  open  competition  need  not 
be  provided  for  when  the  disclosure  of 
the  agency's  needs  would  compromise 
the  national  security  unless  the  agency 
is  permitted  to  limit  the  number  of 
sources  from  which  it  solicits  bids  or 
proposals. 

(b)  Application.  This  authority  may  be 
used  for  any  acquisition  when 
disclosure  of  the  Government's  needs 
would  compromise  the  national  security 
(e.g.,  would  violate  security 
requirements);  it  shall  not  be  used 
merely  because  the  acquisition  is 
classified,  or  merely  because  access  to 
classified  matter  will  be  necessary  to 
submit  a  proposal  or  to  perform  the 
contract. 

(c)  Limitations.  (1)  Contracts  awarded 
using  this  authority  shall  be  supported 
by  the  written  justifications  and 
approvals  described  in  6.303  and  6.304. 

(2)  See  5.202(a)(1)  for  synopsis 
requirements. 

(3)  This  statutory  authority  requires 
that  agencies  shall  request  offers  from 
as  many  potential  sources  as  is 
practicable  under  the  circumstances. 

6.302-7    Public  interest 

(a)  Authority.  (1)  Citations:  10  U.S.C. 
2304(c)(7)  or  41  U.S.C.  253(c)(7). 

(2)  Full  and  open  competition  need  not 
be  provided  for  when  the  agency  head 
determines  that  it  is  not  in  the  public 
interest  in  the  particular  acquisition 
concerned. 

(b)  Application.  This  authority  may  be 
used  when  none  of  the  other  authorities 
in  6.302  apply. 

(c)  Limitations.  (1)  A  written 
determination  to  use  this  authority  shall 
be  made  in  accordance  with  Subpart  1.7, 
by  (i)  The  Secretary  of  Defense,  the 
Secretary  of  the  Army,  the  Secretary  of 

*e  Navy,  the  Secretary  of  the  Air  Force, 
e  Secretary  of  Transportation  for  the 
Coast  Guard,  or  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration;  or  (ii)  the  head  of  any 
other  executive  agency.  This  authority 
may  not  be  delegated. 

(2)  The  Congress  shall  be  notified  in 
writing  of  such  determination  not  less 
than  30  days  before  award  of  the 
contract. 

(3)  If  required  by  the  head  of  the 
agency,  the  contracting  officer  shall 
prepare  a  justification  to  support  the 
determination  under  (c)(1)  above. 


(4)  This  D  &  F  shall  not  be  made  on  a 
class  basis. 

6.303    Justiftcations. 

6.303-1    Requirements. 

(a)  A  contracting  officer  shall  not 
commence  negotiations  for  a  sole  source 
contract,  commence  negotiations  for  a 
contract  resulting  from  an  unsolicited 
proposal,  or  award  any  other  contract 
without  providing  for  full  and  open 
competition  unless  the  contracting 
officer — 

(1)  Justifies,  if  required  in  6.302,  the 
use  of  such  actions  in  writing; 

(2)  Certifies  the  accuracy  and 
completeness  of  the  justification;  and 

(3)  Obtains  the  approval  required  by 
6.304. 

(b)  Technical  and  requirements 
personnel  are  responsible  for  providing 
and  certifying  as  accurate  and  complete 
necessary  data  to  support  their 
recommendation  for  other  than  full  and 
open  competition. 

(c)  Justifications  required  by  (a)  above 
may  be  made  on  an  individual  or  class 
basis.  However,  any  justification  for 
contracts  awarded  under  the  authority 
of  8.302-7  shall  only  be  made  on  an 
individual  basis. 

(d)  Contract  actions  subject  to  the 
Agreement  on  Government  Procurement 
(see  Subpart  25.4,  Foreign  Acquisition) 
may  be  made  without  providing  for  full 
and  open  competition  only  when 
permitted  and  justified  pursuant  to  this 
subpart.  If,  in  such  a  contract  action,  the 
authority  of  6.302-3(a)(2)(i)  or  6.302-7  is 
being  cited  as  a  basis  for  not  providing 
for  full  and  open  competition,  a  copy  of 
the  justification  shall  also  be  forwarded, 
in  accordance  with  agency  procedures, 
to  the  agency's  point  of  contact  with  the 
Office  of  the  Unied  States  Trade 
Representative. 

(e)  The  justification  for  contracts 
awarded  under  the  authority  cited  in 
6.302-2  may  be  prepared  and  approved 
after  contract  award  when  preparation 
and  approval  prior  to  award  would 
unreasonably  delay  the  acquisition. 

6.303-2    Content 

(a)  Each  justification  shall  contain 
sufficient  facts  and  rationale  to  justify 
the  use  of  the  specific  authority  cited. 
As  a  minimum,  each  justification  shall 
include  the  following  information: 

(1)  Identification  of  the  agency  and 
the  contracting  activity,  and  specific 
identification  of  the  document  as  a 
"Justification  for  other  than  full  and 
open  competition." 

(2)  Nature  and/or  description  of  the 
action  being  approved. 

(3)  A  description  of  the  supplies  or 
services  required  to  meet  the  agency's 
needs  (including  the  estimated  value). 


(4)  An  identification  of  the  statutory 
authority  permitting  other  than  full  and 
open  competition. 

(5)  A  demonstration  that  the  proposed 
contractor's  unique  qualifications  or  the 
nature  of  the  acquisition  requires  use  of 
the  authority  cited. 

(6)  A  description  of  efforts  made  to 
ensure  that  offers  are  solicited  from  as 
many  potential  sources  as  is  practicable. 

(7)  A  determination  by  the  contracting 
offlcer  that  the  anticipated  cost  to  the 
Government  will  be  fair  and  reasonable. 

(8)  A  description  of  the  market  survey 
conducted  (see  7.101)  and  the  results  or 
a  statement  of  the  reasons  a  market 
survey  was  not  conducted. 

(9)  Any  other  facts  supporting  the  use 
of  other  than  full  and  open  competition, 
such  as: 

(i)  Explanation  of  why  technical  data 
packages,  specifications,  engineering 
descriptions,  statements  of  work,  or 
purchase  descriptions  suitable  for  full 
and  open  competition  have  not  been 
developed  or  are  not  available. 

(ii)  When  6.302-1  is  cited  for  follow-on 
acquisitions  as  described  in  6.302- 
1(b)(2),  an  estimate  of  the  cost  that 
would  be  duplicated  and  how  the 
estimate  was  derived. 

(iii)  When  6.302-2  is  cited,  data, 
estimated  cost,  or  other  rationale  as  to 
the  extent  and  nature  of  the  harm  to  the 
Government. 

(10)  A  listing  of  the  sources,  if  any. 
that  expressed,  in  writing,  an  interest  in 
the  acquisition. 

(11)  A  statement  of  the  actions,  if  any. 
the  agency  may  take  to  remove  or 
overcome  any  barriers  to  competition 
before  any  subsequent  acquisition  for 
the  supplies  or  services  required. 

(12)  Contracting  officer  certification 
that  the  justification  is  accurate  and 
complete  to  the  best  of  the  contracting 
officer's  knowledge  and  belief 

(b)  Each  justification  shall  include 
evidence  that  any  supporting  data  that 
is  the  responsibility  of  technical  or 
requirements  personnel  (e.g.,  verifying 
the  Government's  minimum  needs  or 
schedule  requirements  or  other  rationale 
for  other  than  full  and  open  competition) 
and  which  form  a  basis  for  the 
justification  have  been  certified  as 
complete  and  accurate  by  the  technical 
or  requirements  personnel. 

6.304    Approval  of  the  fustlfieation. 

(a)  Except  for  (b)  below,  the 
justification  for  other  than  full  and  open 
competition  shall  be  approved  in 
writing — 

(1)  For  a  proposed  contract  not 
exceeding  $100,000,  at  a  level  above  the 
contracting  officer.  This  review  and 
approval  is  not  required  for — 
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(i)  Contracts  under  the  authority  cited 
in  6.302-4  or  6.302-5: 

(ii)  Contracts  for  electric  power  or 
energy,  gas  (natural  or  manufactured).* 
water,  or  other  utility  ser\'ices  when 
such  services  are  available  from  only 
one  source:  or 

(iii)  Contracts  for  educationiil  sc'r\°ices 
from  nonprofit  institutions. 

(2)  For  a  proposed  contract  over 
$100,000  but  not  exceeding  $1,000,000.  by 
the  competition  advocate  for  the 
procuring  activity  designated  pursuant 
to  6.501.  This  authority  is  not  delegable. 

(3)  For  a  proposed  contract  over 
$1,000,000  but  not  exceeding  $10,000,000. 
by  the  head  of  the  procuring  activity,  or 
a  designee  who — 

(i)  If  a  member  of  the  armed  forces,  is 
a  general  or  flag  officer  or 

(ii)  If  a  civilian,  is  serving  in  a  position 
in  grade  GS 16  or  above  under  the 
General  Schedule  (or  in  a  comparable  or 
higher  position  under  another  schedule). 

(4)  For  a  proposed  contract  over 
SlO.000.000,  by  the  senior  procurement 
executive  of  the  agency  designated 
pursuant  to  the  OFPP  Act  (41  L'.S.C. 
414(3))  in  accordance  with  agency 
procedures.  This  authority  is  not 
delegable. 

(b)  Any  justiHcation  for  a  contract 
awarded  under  the  authority  of  6.302-7. 
n  gardless  of  dollar  amount,  shall  be 
considered  approved  when  the 
determination  required  by  6.302-7(c|(1) 
is  made. 

(i)  A  class  justiHcation  for  other  than 
fi.il  and  open  competition  shall  be 
approved  in  writing  in  accordance  with 
agency  procedures.  The  approval  level 
shall  be  determined  by  the  estimated 
total  value  of  the  class. 

6.30S    AvaMaMity  of  th«  justification. 

(1)  The  juslincation  required  by  6.303- 
1  and  any  related  information  shall  be 
made  available  for  public  inspection  as 
required  by  10  U.S.C.  2304(f){4|  and  41 
U.S.C.  303(f)(4).  Contracting  officers 
shall  carefully  screen  all  justifications 
for  contractor  proprietary  data  and 
remove  all  such  data,  and  such 
references  and  citations  as  are 
necessary  to  protect  the  proprietary 
data,  before  making  the  justifications 
available  for  public  inspection. 
Contracting  officers  shall  also  be  guided 
by  the  exemptions  to  disclosure  of 
iiifurmatijn  contained  in  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  in 
determining  whether  other  data  should 
be  removed. 

(2)  If  a  Freedom  of  Information 
request  is  received,  contracting  officers 
shall  comply  with  Subpart  24.2. 


Subpart  6.4— Sealed  Bidding  and 
Competitive  Proposals 

6.401    Seated  bidding  and  compctitiv* 
proposals. 

Sealed  bidding  and  competitive 
proposals,  as  described  in  Parts  14  and 
15  are  both  acceptable  procedures  for 
use  under  Subparts  6.1.,  6.2  and.  when 
appropriate,  under  Subpart  6.3. 
Contracting  officers  shall  exercise  good 
judgment  in  selecting  the  method  of 
contracting  that  best  meets  the  need  of 
the  Government,  if  sealed  bidding  is  not 
appropriate. 

(a)  Scaled  bids.  (See  Part  14  for 
procedures.)  Contracting  officers  shall 
solicit  sealed  bids  if — 

(1)  Time  permits  the  solicitation, 
submission,  and  evaluation  of  sealed 
bids: 

(2)  The  award  will  be  made  on  the 
basis  of  price  and  other  price-related 
factors'^ 

(3)  It  is  nut  necessary  to  conduct 
discussions  with  the  responding  offerors 
about  their  bids:  and 

(4)  There  is  reasonable  expectation  of 
receiving  more  than  one  sealed  bid. 

(b)  Competitive  proposals.  (See  Part 
15  for  procedures.) 

(1)  Contracting  officers  may  request 
competitive  proposals  if  sealed  bids  are 
not  appropriate  under  paragraph  (a) 
above. 

(2)  Because  of  differences  in  areas 
such  as  law.  regulations,  and  business 
practices,  it  is  generally  necessarj'  to 
conduct  discussions  with  offerors 
relative  to  proposed  contracts  to  be 
made  and  performed  outside  the  United 
States,  it  possessions,  or  Puerto  Rico. 
Competitive  proposals  will  therefore  be 
used  for  these  contracts  unless 
discussions  are  not  required  and  the  use 
of  sealed  bids  is  otherwise  appropriate. 

Subpart  6.5 — Competition  Advocates 

6.501    Requirement 

Ad  required  by  Section  20  of  the 
Office  of  Federal  Procurement  Policy 
Act,  the  head  of  each  executive  agency 
shall  designate  a  competition  advocate 
for  the  agehcy  and  for  each  procuring 
activity  of  the  agency.  The  competition 
advocates  shall — 

(a)  Be  in  positions  other  than  that  of 
the  agency  senior  procurement 
executive: 

(b)  Not  be  assigned  any  duties  or 
responsibilities  that  are  inconsistent 
with  6.502  below:  and 

(c)  Be  provided  with  staff  or 
assistance  (e.g.,  specialists  in 
engineering,  technical  operations, 
contract  administration,  financial 
management,  supply  management,  and 
utilization  of  small  and  disadvantaged 


business  concerns),  as  may  be 
necessary  to  carry  out  the  advocate's 
duties  and  responsibilities. 

6.502    Duties  and  responsibilities. 

(a)  Agency  competition  advocates 
shall— 

(1)  Be  responsible  for  challenging 
barriers  to  and  promoting  full  and  open 
competition  in  the  acquisition  of 
supplies  and  services  by  the  agency: 

(2)  Review  the  contracting  operations 
of  the  agency  and  identify  and  report  to 
the  agency  senior  procurement 
executive — 

(i)  Opportunities  and  actions  taken  to 
achieve  full  and  open  competition  in  the 
contracting  operations  of  the  agency: 
and 

(ii)  Any  condition  or  action  that  has 
the  effect  of  unnecessarily  restricting 
competition  in  the  contract  actions  of 
the  agency. 

(3)  Prepare  and  submit  an  annual 
report  to  the  agency  senior  procurement 
executive,  in  accordance  with  agency 
procedures,  describing — 

(i)  Such  advocate's  activities  under 
this  subpart: 

(ii)  New  initiatives  required  to 
increase  competition; 

(iii)  Any  barriers  to  full  and  open 
competition  that  remain;  and 

(i\)  Other  ways  in  which  the  agency 
has  emphasized  competition  in  areas 
such  as  acquisition  training  and 
research. 

(4)  Recommend  to  the  senior 
procurement  executive  of  the  agency 
goals  and  plans  for  increasing 
competition  on  a  fiscal  year  basis:  and 

(5)  Recommend  to  the  senior 
procurement  executive  of  the  agency  a 
system  of  personal  and  organizational 
accountability  for  competition,  which 

■may  include  the  use  of  recognition  and 
awards  to  motivate  program  managers, 
contracting  officers,  and  others  in 
authority  to  promote  competition  in 
acquisition. 

(b)  Procuring  activity  competition 
advocates  designated  pursuant  to  6.501 
shall  be  responsible  for — 

(1)  Promoting  full  and  open 
competition  in  the  procuring  activity: 
and 

(2)  Challenging  barriers  to  such 
competition,  including  unnecessarily 
detailed  specifications  and 
unnecessarily  restrictive  statements  of 
need. 

PART  7— ACQUISITION  PLANNING 

28.  Section  7.101  is  amended  by 
alphabetically  adding  the  following 
definition  to  read  as  follows: 
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7.101    Dcflnittons. 

«        *        *        *        •{ 

"Market  survey"  mebns  attempts  to 
ascertain  whether  other  qualified 
sources  capable  of  satisfying  the 
Government's  requirement  exist.  This 
testing  of  the  marketplace  may  range 
from  written  or  telephone  contacts  with 
knowledgeable  federal  and  non-federal 
experts  regarding  similar  or  duplicate 
requirements,  and  the  results  of  any 
market  test  recently  undertaken,  to  the 
more  formal  sources-sought 
announcements  in  pertinent  publications 
(e.g.,  technical/scientific  journals,  or  the 
Commerce  Business  Daily),  or 
solicitations  for  information  or  planning 
purposes.  (See  15.405) 

*  •  *  *  i 

29.  Section  7.102  is  revised  to  read  as 
follows: 


7.102  Poticy. 

Agencies  shall  perform  acquisition 
planning  and  conduct  market  surveys  to 
promote  and  provide  for  full  and  open 
competition  (see  Part  6)  or,  when  full 
and  open  competition  is  not  required  in 
accordance  with  Part  6,  to  obtain 
competition  to  the  maximum  extent 
practicable,  with  due  regard  to  the 
nature  of  the  supplies  and  services  to  be 
acquired  (10  U.S.C.  2301(a)(5)  and  41 
U.S.C.  253A(a)(l).  This  planning  shall 
integrate  the  efforts  of  all  personnel 
responsible  for  significant  aspects  of  the 
acquisition.  The  purpose  of  this  planning 
is  to  ensure  that  the  Government  meets 
its  needs  in  the  most  effective, 
economical,  and  timely  manner. 
Agencies  that  have  a  detailed 
acquisition  planning  system  in  place 
that  generally  meets  the  requirements  of 
7.104  and  7.105  need  not  revise  their 
system  to  specifically  meet  all  of  these 
requirements. 

30.  Section  7.103  is  amended  by 
redesignating  the  existing  paragraphs  (a) 
through  (h)  as  (c)  through  (j)  and  adding 
new  paragraphs  (a)  and  (b)  to  read  as 
follows: 

7.103  Agency-head  responsibilities. 

*         *         •         •         * 

(a)  Ensuring  that  in  no  case  is  a 
contract  entered  into  without  full  and 
open  competition  on  the  basis  of  a  lack 
of  acquisition  planning  or  concerns 
related  to  the  amount  of  funds  available 
to  the  agency  for  acquisitions  (10  U.S.C. 
2304(f)(5)  and  41  U.S.C.  253(f)(5)(A)). 

(h)  Ensuring  that  acquisition  planners 
address  the  requirement  to  specify 
needs,  develop  specifications,  and  to 
solicit  offers  in  such  a  manner  to 
promote  and  provide  for  full  and  open 
competition  with  due  regard  to  the 
nature  of  the  supplies  and  services  to  be 
acquired  (10  U.S.C.  2305(a)(1)(A)  and  41 


U.S.C.  253A{a)(l)).  (See  Part  6  and 
10.002.) 

•  *         •         ♦         • 

31.  Section  7.104  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

7.104    General  procedures. 

*  *        •        •        * 

(c)  The  planner  shall  coordinate  with 
and  secure  the  concurrence  of  the 
contracting  officer  in  all  acquisition 
planning.  If  the  plan  proposes  using 
other  than  full  and  open  competition,  the 
plan  shall  also  be  coordinated  with  and 
concurred  in  by  the  cognizant 
competition  advocate. 

32.  Section  7.105  is  amended  by 
revising  the  second  sentence  in 
paragraph  (a)(5);  removing  in  the  first 
sentence  of  paragraph  (b)(1)  the  word 
"will"  and  inserting  in  its  place  the  word 
"can";  adding  a  sentence  at  the  end  of 
paragraph  (b)(1);  revising  paragraph 
(b)(2):  removing  from  paragraph  (b)(4) 
the  words  "formal  advertising"  and 
inserting  in  their  place  the  words 
"sealed  bidding";  removing  paragraph 
(b)(5)  and  redesignating  paragraphs  (6) 
through  (20)  as  (5)  through  (19);  adding 
paragraph  (b)(12)(iv);  and  revising  the 
milestone  steps  of  new  paragraph  (b)(18) 
as  follows: 


7.10S 
plans. 


Contents  of  written  acquisition 


(a)  *  *  * 

(5)  *  *  *  Explain  and  provide  reasons 
for  any  urgency  if  it  results  in 
concurrency  of  development  and 
production  or  constitutes  justiHcation 
for  not  providing  for  full  and  open 
competition. 
***** 

(b)  *  *  * 

(1)  *  *  *  If  the  acquisition  or  part  of  it 
is  for  other  than  commercial  or 
commercial-type  products,  address  the 
extent  and  results  of  the  market  survey 
conducted  or  the  reasons  one  was  not  or 
will  not  be  conducted. 

(2)  Competition,  (i)  Describe  how 
competition  will  be  sought,  promoted, 
and  sustained  throughout  the  course  of 
the  acquisition.  If  full  and  open 
competition  is  not  contemplated  cite  the 
authority  in  6.302,  discuss  the  basis  for 
the  application  of  that  authority,  identify 
the  source(s),  and  discuss  why  full  and 
open  competition  cannot  be  obtained. 

(ii)  Identify  the  major  components  or 
subsystems.  Discuss  component 
breakout  plans  relative  to  these  major 
components  or  subsystems.  Describe 
how  competition  will  be  sought, 
promoted,  and  sustained  for  these 
components  or  subsystems. 


(iii)  Describe  how  competition  will  be 
sought,  promoted,  and  sustained  for 
spares  and  repair  parts.  Identify  the  key 
logistic  milestones,  such  as  technical 
data  delivery  schedules  and  acquisition 
method  coding  conferences,  that  affect 
competition. 
***** 

(12)*  *  * 

(iv)  Standardization  concepts, 
including  the  necessity  to  designate,  in 
accordance  With  agency  procedures, 
technical  equipment  as  "standard"  so 
that  future  purchases  of  the  equipment 
can  be  made  from  the  same 
manufacturing  source. 
***** 

(18)*   •   • 

Acquisition  plan  approval. 

Statement  of  work. 

Specifications. 

Data  requirements. 

Completion  of  acquisition-package 
preparation. 

Purchase  request. 

)usti{ication  and  approval  for  other  than 
full  and  open  competition  where  applicable 
and/or  any  required  D&F  approval. 

Issuance  of  synopsis. 

Issuance  of  solicitation. 

Evaluations  of  proposals,  audits,  and  field 
reports. 

Beginning  and  completion  of  negotiations. 

Contract  preparation,  review,  and 
clearance. 

Contract  award. 


7.304  [Amended] 

33.  Section  7.304  is  amended  by 
removing  in  paragraph  (d)(l)(ii)  the 
words  "formally  advertised"  and 
inserting  in  their  place  the  words 
"sealed  bid". 

7.305  (Amended] 

34.  Section  7.305  is  amended  by 
removing  in  paragraph  (a)  the  words 
"formal  advertising"  and  inserting  in 
their  place  the  words  "sealed  bidding" 
and  removing  the  word  "(Advertised)" 
and  inserting  in  its  place  the  words 
"(Sealed-Bid)". 

7.306  [Amended] 

35.  Section  7.306  is  amended  by 
removing  from  the  title  in  paragraph  (a) 
the  words  "Formal  advertising:"  and 
inserting  in  their  place  the  words 
"Sealed  bidding:". 

PART  6— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

36.  Section  8.001  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

8.001    Priorities  for  use  of  Government 
supply  sources. 
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(b)  Sources  other  than  those  listed  in 
paragraph  (a)  may  be  used  as  prescribed 
in  41  CFR  101-26  301  and  in  an  unusual 
and  compelling  urgency  as  prescribed  in 
6.302-2  and  in  41  CFR  101-25.101-5. 

37.  Section  a304-5  is  amended  by 
adding  a  second  sentence  in  paragraph 
(a),  adding  the  words  '6  and"  in  the  first 
sentence  of  paragraph  (c)  following  the 
word  "Parts";  removing  the  second 
sentence  in  paragraph  (c):  and  removing 
in  the  second  sentence  in  paragraph  (d| 
the  words  "competitive  bids  or"  and 
inserting  in  their  place  the  words 
"sealed  bids  or  competitive". 

8.304-5    Agency  acquisition. 

|a)  "    '   *  DOD  contracting  o.'^fices 
shall  proceed  in  accordance  with  agency 
procedures. 


S.401    lAmcndedl 

38.  Section  8.401  is  amended  by 
removing  in  paragraph  (a)  the  word 
"primarily"  and  inserting  in  its  place  the 
word  "including". 

39.  Section  8.405-1  is  amended  by 
adding  an  introductory  paragraph  to 
read  as  follows: 

8.405-1    Ordering  from  multtple-award 
•diedu^^s. 

When  ordering  from  multiple-award 
schedules,  ordering  offices  shall  use  the 
procedures  set  forth  below.  When  these 
procedures  are  followed,  orders  placed 
against  schedules  will  result  in  the 
lowest  overall  cost  alternative  to  meet 
the  needs  of  the  Government. 


PART  9— CONTRACTOR 
QUALIFICATIONS 

40.  Section  9.206-1  is  amended  by 
revising  the  second  sentence  in 
paragraph  (c)(S)  to  read  as  follows: 

8.206-1    GeneraL 

(c)  •  •   • 

(5)  *   *  *  As  a  minimum,  contracting 

officers  shall  comply  with  5.203. 

PART  10— SPECIFICATIONS, 
STANDARDS.  AND  OTHER  PURCHASE 
DESCRIPTIONS 

41.  Section  10.001  is  amended  by 
alphabetically  adding  the  deHnilion 
"Market  research".  re\  ising  the  second 
sentence  in  the  definition  of 
"Specification",  and  revising  the  third 
sentence  in  the  definition  of   Standard" 
as  follows: 

10.001     Definitions. 

•  •  •  •  * 

"Market  research"  means  the  proci^ss 
used  for  collecting  and  analyzing 
information  about  the  entire  market 


available  to  satisfy  the  minimum  agency 
needs  to  arrive  at  the  most  suitable 
approach  to  acquiring,  distributing,  and 
supporting  supplies  and  services. 

•         «         •         •         • 

•  *   *  Specifications  shall  state  only 
the  Governments  actual  minimum 
needs  and  be  designed  to  promote  full 
and  open  competition,  w  ith  due  regard 
to  the  nature  of  the  supplies  or  services 
to  be  acquired. 

*  *  *  Standards  may  be  used  in 
specifications,  invitations  for  bids, 
proposals,  and  contracts. 

*  e  «  «  • 

42.  Section  10.002  is  revised  to  read  as 
follows: 

10.002    Policy. 

[a)  In  fulfilling  requirements  of  10 
U.S.C.  2305(a)(1)  and  41  U.S.C.  253A(a| 
regarding  the  preparation  for  acquisition 
of  supplies  and  services: 

(1)  Agencies  shall  specify  needs  in  a 
manner  designed  to  promote  full  and 
open  competition  (see  Part  6)  for 
acquisitions. 

(2)  Agencies  shall  develop 
specifications  and  purchase  descriptions 
using  market  research  in  a  manner 
designed  to  promote  full  and  open 
competition,  with  due  regard  to  the 
nature  of  the  supplies  or  serv  ices  to  be 
acquired. 

(3)  In  solicitations,  agencies  shall 
include  specifications  and  purchase 
descriptions  that — 

(i)  Permit  full  and  open  competition: 
and 

(ii)  Include  restrictive  provisions  or 
conditions  only  to  the  extent  necessary 
to  .satisfy  the  minimum  needs  of  the 
agency  or  as  authorized  by  law. 

(4)  Agencies  shall  prepare 
specifications  and  purchase  descriptions 
which  refiect  the  minimum  needs  of  the 
agency  and  the  market  available  to 
satisfy  such  needs.  Specifications  and 
purchase  descriptions  may  be  stated  in 
terms  of — 

(i)  Function,  so  that  a  variety  of 
products  or  services  may  qualify: 

(ii)  Performance,  including 
specifications  of  the  range  of  acceptable 
characteristics  or  of  the  minimum 
acceptable  standards:  or 

(iii)  Design  requirements. 

(b)  Acquisition  policies  and 
procedures  of  defense  agencies  shall 
require  descriptions  of  agency 
requirements,  whenever  practicable,  to 
be  stated  in  terms  of  functions  to  be 
performed  or  performance  required. 

10.004    I  Amended  I 

43.  Section  10.004  is  amended  by 
removing  in  paragraph  (a)(1)  the  words 
"that  will  encourage  maximum 
practicable"  and  inserting  in  their  place 


the  words  "designed  to  promote  full  and 
open". 

10.006    I  Amended  I 

44.  Section  10.006  is  amended  by 
removing  in  paragraph  {a)(l)(i)  the 
words  "a  public  exigency"  and  inserting 
in  their  place  the  words  "an  unusual  and 
compelling  urgency.". 

PART  11— ACQUISITION  AND 
DISTRIBUTION  OF  COMMERCIAL 
PRODUCTS 

11.001  I  Amended  I 

45.  Section  11.001  is  amended  by 
removing  the  definition  "Market 
research  and  analysis". 

11.002  I  Amended  I 

46.  Section  11.002  is  a.Tiended  by 
removing  the  words  "governing 
regulations"  and  inserting  in  their  place 
the  wiirds  "the  requirements  of  Part  6  " 
and  by  adding  a  second  and  third 
sentence  as  follows: 

11.002    Policy. 

'    *   ■  In  a  manner  coiisist»nl  with 
statutes.  Executive  Orders,  and  the 
requirements  of  Part  6  regarding 
competition,  agencies  shall  acquire 
commercial  products  and  use 
commercial  distribution  systems 
whenever  these  products  or  distribution 
systems  adequately  satisfy  the 
Government's  needs  (except  see  Part  8. 
Required  Sources  of  Supplies  and 
Services).  DoD.  NASA,  and  the  Coast 
Guard  are  required  by  10  U.S.C.  2301(b) 
to  promote  the  use  of  commercial 
products  whenever  practicable 
consistent  with  the  requirements  of  Part 
6. 

11.004    I  Amended! 

47.  Section  11.004  is  amended  by 
removing  in  the  first  sentence  of 
paragraph  (b)  the  words  "assure 
adequate"  and  inserting  in  its  place  the 
words  "ensure  full  and  open". 

PART  12— CONTRACT  DELIVERY  OR 
PERFORMANCE 

12.201    (Amended) 

48.  Section  12.201  is  amended  by 
inserting  a  period  following  the  word 
"construction"  and  removing  the 
remainder  of  the  sentence. 

PART  13— SMALL  PURCHASE  AND 
OTHER  SIMPLIFIED  PURCHASE 
PROCEDURES 

13.101    (Amended! 

49.  Section  13.101  is  amended  by 
removing  in  paragraph  (c)(1).  under  the 
definition  "Small  purchase  procedures", 
the  words  "formal  advertising"  and 


I 
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inserting  in  their  place  the  words 
"sealed  bidding". 

50.  Section  13.104  is  amended  by 
removing  the  first  sentence  in  paragraph 
(a)  and  by  adding  paragraph  (g)  to  read 
as  follows: 


13.104    ProcedufM. 


(g)  When  proposed  purchases  covered 
by  this  part  are  required  to  be  publicized 
under  5.201,  the  contracting  officer  shall 
proceed  in  accordance  with  5.203. 

51.  Section  13.106  is  amended  by 
revising  paragraph  (b)(1);  removing  in 
the  first  sentence  of  paragraph  (b)(3)  the 
word  "Reasonable"  and  inserting  in  its 
place  the  words  "Maximum 
practicable";  and  revising  the  first 
sentence  of  paragraph  (b)(5)  as  follows: 

13.106    Competition  and  prie* 
reasonableness. 


(b)  Purchase  over  $7,000.  (1) 
Contracting  officers  shall  solicit 
quotations  from  a  reasonable  number  of 
sources  to  promote  competition  to  the 
maximum  extent  practicable  and  ensure 
that  the  purchase  is  advantageous  to  the 
Government,  price  and  other  factors 
considered,  including  the  administrative 
cost  of  the  purchase.  Solicitations  may 
only  be  limited  to  one  source  if  the 
contracting  officer  determines  that  only 
one  source  is  reasonably  available. 
***** 

(5)  Generally,  solicitation  of  at  least 
three  sources  may  be  considered  to 
promote  competition  to  the  maximum 
extent  practicable.  *  * ,  * 


13.204    [Amended] 

52.  Section  13.204  is  amended  by 
removing  in  paragraph  (c)  the  words 
"sole  source"  and  inserting  in  their  place 
the  words  "from  only  one  source"  and  in 
paragraph  (d)  removing  the  word 
"adequate"  and  inserting  in  its  place  the 
words  "maximum  practicable". 

53.  Section  13.502  is  amended  by 
revising  paragraph  (b)(^3)(ii)  to  read  as 
follows: 

13.502    linprtced  purchase  orders. 

(b)  •  *  • 

(3)  *   *   * 

(ii)  Material  available  from  only  one 
source  and  for  which  oost  cannot  be 
readily  established;  or 


13.S05-3    [Amended! 

54.  Section  13.505-3  Is  amended  by 
removing  in  the  first  sentence  of 
paragraph  (b)(1)  the  words  "public 
exigency  circumstances,"  and  inserting 


in  their  place  the  words  "unusual  and 
compelling  urgency,". 

PART  14— SEALED  BIDDING 

55.  The  title  of  Part  14  is  amended  by 
removing  the  words  "FORMAL 
ADVERTISING"  and  inserting  in  their 
place  the  words  "SEALED  BIDDING". 

14.000    [Amended] 

56.  Section  14.000  is  amended  by 
removing  in  paragraphs  (a)  and  (e)  the 
words  "formal  advertising"  and 
inserting  in  their  place  the  words 
"sealed  bidding". 

Subpart  14.1  [Amended] 

57.  The  title  of  Subpart  14.1  is 
amended  by  removing  the  words 
"FORMAL  ADVERTISING"  and 
inserting  in  their  place  the  words 
"SEALED  BIDDING". 

58.  Section  14.101  is  amended  by 
removing  in  the  title  and  introductory 
text  the  words  "formal  advertising"  and 
inserting  in  their  place  the  words 
"sealed  bidding";  by  revising  the  second 
sentence  of  paragraph  (a),  by 
redesignating  paragraph  (d)  as 
paragraph  (e)  and  adding  a  new 
paragraph  (d),  and  revising  new 
paragraph  (e)  to  read  as  follows: 

14.101    Element  of  sealed  bidding. 

***** 

(a)  *  *  *  Unnecessarily  restrictive 
specifications  or  requirements  that 
might  unduly  limit  the  number  of 
bidders  are  prohibited.  •  *  * 

***** 

(d)  Evaluation  of  bids.  Bids  shall  be 
evaluated  without  discussions. 

(e)  Contract  award.  After  bids  are 
publicly  opened,  an  award  will  be  made 
with  reasonable  promptness  to  that 
responsible  bidder  whose  bid. 
conforming  to  the  invitation  for  bids, 
will  be  most  advantageous  to  the 
Government,  considering  only  price  and 
the  price-related  factors  included  in  the 
invitation. 

59.  Section  14.103-1  is  amended  by 
revising  paragraph  (a),  removing 
paragraph  (b)  and  redesignating 
paragraphs  (c),  (d),  and  (e)  as 
paragraphs  (b),  (c),  and  (d),  and  revising 
new  paragraphs  (c)  and  (d)  to  read  as 
follows: 

154.103-1    General. 

(a)  Sealed  bidding  shall  be  used 
whenever  the  conditions  in  6.401(a)  are 
met.  This  requirement  applies  to  any 
proposed  contract  action  under  Part  6. 

***** 

(c)  Sealed  bidding  may  be  used  for 
classified  acquisitions  (see  4.401)  if  its 


use  does  not  violate  agency  security 
requirements. 

(d)  The  policy  for  pricing 
modifications  of  sealed  bid  contracts 
appears  in  15.804-2. 

60.  Section  14.103-2  is  amended  by 
removing  in  the  introductory  text  the 
words  "formal  adverfising"  and 
inserting  in  their  place  the  words 
"sealed  bidding"  and  revising 
paragraphs  (c)  and  (d)  to  read  as 
follows: 

14.103-2    Limitations. 

***** 

(c)  The  requirements  of  1. 602-1  (b)  and 
Part  6  have  been  met;  and 

(d)  An  award  is  made  to  the 
responsible  bidder  (see  9.1)  whose  bid  is 
responsive  to  the  terms  of  the  invitation 
for  bids  and  is  most  advantageous  to  the 
Government,  considering  only  price  and 
the  price-related  factors  included  in  the 
invitation,  as  provided  in  Subpart  14.4. 

14.104    [Amended] 

61.  Section  14.104  is  amended  by 
removing  in  the  first  sentence  the  words 
"formal  advertising"  and  inserting  in 
their  place  the  words  "sealed  bidding". 

14.201-2    [Amended] 

62.  Section  14.201-2.is  amended  by 
removing  in  paragraph  (c)  the  word 
"free"  and  inserting  in  its  place  the  word 
"open". 

63.  Section  14.201-5  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (b)  and  revising  paragraph  (c) 
to  read  as  follows: 

14.201-5    Part  IV— Representations  and 

instructions. 

***** 

(b)  *  *  *  Invitations  shall  include  the 
time  and  place  for  bid  openings,  and 
shall  advise  bidders  that  bids  will  be 
evaluated  without  discussions  (see 
52.214-10  and,  for  construction 
contracts,  52.214-19). 

(c)  Section  M,  Evaluation  factors  for 
award.  Identify  the  price-related  factors 
other  than  the  bid  price  that  will  be 
considered  in  evaluating  bids  and 
awarding  the  contract.  (See  14.201-8.) 

64.  Section  14.201-6  is  amended  by 
removing  all  references  to  the  words 
"formal  advertising"  throughout  the 
section  and  inserting  in  their  place  the 
words  "sealed  bidding";  by  removing  in 
paragraph  (k)  the  word  "fair"  and 
inserting  in  its  place  the  word  "full";  and 
by  revising  the  second  sentence  of 
paragraph  (n)  to  read  as  follows: 

14.201-6    Solicitation  provisions. 
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|n)  '   *   *  See  15.407(b)  rpgarding  use 
of  this  provision  in  sealed  bidding. 


14.201-7    (AmendMll 

65.  Section  14.201-7  is  Jimended  by 
removing  all  references  to  the  words 
"formal  advertising"  wherever  they 
appear  in  the  section  and  inserting;  in 
their  place  the  words  "sealed  bidding" 
and  by  removing  in  paragraphs  (b)(1) 
and  (c)(1)  the  figure  ■'SSOO.OOO"  and 
inserting  in  its  place  the  fi,<^ure 
"$100,000". 

6G.  Section  14.201-8  is  added  to  read 
as  follows: 

14.201-«    Price-felated  factors 

The  factors  set  forth  in  paragraphs  (a) 
through  (e)  below  may  be  applicable  in 
evaluation  of  bids  for  award  and  shall 
lie  included  in  the  solicitation  when 
applicable.  (See  14.201-5(c).) 

(a)  Foreseeable  costs  or  delays  to  the 
Government  resulting  from  such  factors 
as  differences  in  inspection.  locations  of 
supplies,  and  transportation.  If  bids  are 
on  an  f.o.b.  origin  basis  (see  47.303  and 
47.305).  transportation  costs  to  the 
designated  points  shall  be  considered  in 
determining  the  lowest  cost  to  the 
Government. 

(b)  Changes  made,  or  requested  by  the 
bidder,  in  any  of  the  provisions  of  the 
invitation  for  bids,  if  the  change  does 
not  constitute  a  ground  for  rejection 
under  14.404. 

(c)  Advantages  or  disadvantages  to 
the  Government  that  might  result  from 
making  more  than  one  award  (see 
14.201-6(q)).  The  contracting  officer 
shall  assume,  for  the  purpose  of  making 
multiple  awards,  that  $250  would  be  the 
administrative  cost  to  the  Government 
for  issuing  and  administering  each 
contract  awarded  under  a  solicitation. 
Individual  awards  shall  be  for  the  items 
or  combinations  of  items  that  result  in 
the  lowest  aggregate  cost  to  the 
Government,  including  the  assumed 
administrative  costs. 

(d)  Federal.  State,  and  local  taxes  (see 
I'art  29). 

(e)  Origin  of  supplies,  and.  if  foreign, 
the  application  of  the  Buy  American  Act 
or  any  other  prohibition  on  foreign 
purchases  (see  Part  25). 

f>7.  Section  14.202-1  is  ami-nded  by 
revising  paragraph  (a)  and  by  removing 
in  paragraph  (b)  the  word 
"preinvitation"  and  inserting  in  its  place 
the  word  "presolicitation"  as  follows. 

14.202-1    Bidding  tint*. 

(ii)  Policy.  A  reasonable  time  for 
prospective  bidders  to  prepare  and 
subriiit  bids  shall  be  allowed  in  all 
invitations,  consistent  with  the  needs  of 
the  Gc>vemment.  (For  construction 


contracts,  see  36.303(a).)  A  bidding  time 
(i.e..  the  time  between  issuance  of  the 
solicitation  and  opening  of  bids)  of  at 
least  30  calendar  days  shall  be  provided 
when  synopsis  is  required  by  Subpart 
5.2. 


14.202-4    (Amended) 

68.  Section  14.202-4  is  amended  by 
removing  in  paragraph  (c)  the  words 
"formal  advertising"  and  inserting  in 
their  place  the  words  "sealed  bidding". 

69.  Section  14.203-1  is  amended  by 
revising  the  First  sentence  to  read  as 
follows  and  by  removing  the  second 
sentence  as  follows: 

1 4.203- 1    MaiHng  or  delivery  to 
prospective  bidder*. 

Invitations  for  bids  or  presolicitation 
notices  shall  be  mailed  or  delivered  to 
prospective  bidders  as  specified  in 
14.205.  and  shall  be  provided  to  others  in 
accordance  with  5.102.  •  •  • 

70.  Section  14.203-2  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

14.203-2    Disseminetion  of  information 
concerning  invitations  for  bids. 


(b)  For  procedures  that  apply  to 
publishing  notices  in  the  Commerce 
Business  Daily  to  determine  whether 
commercial  sources  are  available,  as 
prescribed  by  OMB  Circular  A-76.  see 
5.205(d)  and  7.303(b). 

14.205-2    (Amendedl 

71.  Section  14.205-2  is  amended  by 
removing  in  paragraph  (a)  the  word 
"preinvitation"  wherever  it  appears  out 
the  paragraph  and  inserting  in  its  place 
the  word  "presolicitation". 

14.20S-4    (Amendedl 

72.  Section  14.205-4  is  amended  by 
removing  in  paragraphs  (b)  and  (c)  the 
word  "preinvitation"  wherever  it 
appears  the  paragraphs  and  inserting  in 
its  place  the  word  "presolicitation." 

73.  Section  14.211  is  amended  by 
removing,  in  the  titles  of  paragraphs  (a) 
and  (b).  the  words,  "synopsis  or";  and 
by  revising  the  first  sentence  of 
paragraph  (a)  to  read  as  follows: 

1 4.2 1 1    Release  of  acquisition  information. 

(a)  '    '    '  Information  concerning 
proposed  acquisition  shall  not  be 
released  outside  the  Government  before 
solicitation  except  for  presolicitation 
notices  in  accordance  with  14.205-4(c) 
or  36.302.  or  long-range  acquisition 
estimates  in  accordance  with  5.404. 
or  synopses  in  accordance  with 
.S.201.  *   •   * 


14.301    (Amended] 

74.  Section  14.301  is  amended  by 
removing  in  paragraph  (a)  the  words 
"formal  advertising"  and  inserting  in 
their  place  the  words  "scaled  bidding". 

75.  Section  14.404-1  is  amended  by 
removing  in  paragraph  (a)(3)  the  word 
"readvertised"  and  inserting  in  its  place 
the  word  "resolicited".  by  revising  the 
introductory  text  of  paragraph  (c)  and 
paragraph  (c)(6),  by  removing  in 
paragraph  (c)(9)  the  word 
"Government's"  and  inserting  in  its 
place  the  word  "public's",  by  removing 
in  paragraph  (d)  the  word 
"readvertisement"  and  inserting  in  its 
place  the  word  "resoliciting".  and  by 
revising  paragraph  (e)  to  read  as 
follows: 


14.404-1 
opening. 


Cancellation  of  invitations  after 


(c)  Invitations  may  be  cancelled  and 
all  bids  rejected  before  award  but  after 
opening  when,  consistent  with 
paragraph  (a)(1)  above,  the  agency  head 
determines  in  writing  that — 
•        •        *        «        * 

(6)  All  otherwise  acceptable  bids 
received  are  at  unreasonable  prices,  or 
only  one  bid  is  received  and  the 
contracting  ofFicer  cannot  determine  the 
reasonableness  of  the  bid  price,  or  no 
responsive  bid  has  been  received  from  a 
responsible  bidden 

4  •  *  *  * 

(e)  Under  some  circumstances, 
completion  of  the  acquisition  after 
cancellation  of  the  invitation  for  bids 
may  be  appropriate. 

(1)  If  the  invitation  for  bids  has  been 
cancelled  for  the  reasons  specified  in  (c) 
(6)  or  (7)  above,  and  the  agency  head 
has  authorized  in  the  determination  in 
(c)  the  completion  of  the  acquisition 
through  negotiation,  the  contracting 
officer  shall  proceed  in  accordance  with 
15.103. 

(2)  If  the  invitation  for  bids  has  been 
cancelled  for  the  reasons  specified  in  (c) 
(1).  (2).  (4).  (5),  or  (9).  or  for  the  reasons 
in  (c)  (6)  or  (7)  and  completion  through 
negotiation  is  not  authorized  under 
(e)(l ).  the  contracting  officer  shall 
proceed  with  a  new  acquisition. 

14.406-4    (Amended) 

76.  Section  14.406-4  is  amended  by 
removing  in  the  introductory  text  the 
reference  "Part  33"  and  inserting  in  its 
place  the  reference  "Subpart  33.2". 

77.  Section  14.407-1  is  amended  by 
revising  the  first  sentence  of  paragraph 

(a)  and  the  first  sentence  of  paragraph 

(b)  to  read  as  follows: 


Federal  ttegirter  /  Vol.  50.  No.  8  /  Friday.  January  11.  1985  /  Rules  and  Regulations 1739 


{ 14.407-1    OeneraL 

(a)  The  contracting  officer  shall  make 
a  contract  award  (1)  by  written  notice, 
(2)  within  the  time  for  acceptarce 
specified  in  the  bid  or  an  extension  (see 
14.404-l(d|),  and  (3)  to  that  responsible 
bidder  whose  bid.  conforming  to  the 
invitation,  will  be  most  advantageous  to 
the  Government,  considering  only  price 
and  the  price-related  factors  (see  14.201- 
8)  included  in  the  invitation.  *  *   " 

(b)  If  less  than  three  bids  have  been 
received,  the  contracting  officer  shall 
examine  the  situation  to  ascertain  the 
reasons  for  the  small  number  of 
responses.  *  *  * 


14.407-5    (Removed)       I 

78.  Section  14.407-5  is  removed  and 
reserved. 


14.409-1    (AnwmtadI 

79.  Section  14.40&-1  is  amended  by 
removing  in  the  introductory  text  of 
paragraph  (a),  in  the  first  sentence  of 
paragraph  (c).  and  in  the  first  sentence 
of  paragraph  (d)  the  word  "office"  and 
inserting  in  its  place  the  word  "officer". 

Subpart  14.5— {Aniandcdl 

80.  The  title  of  Subpart  14.5  is 
amended  by  removing  the  words 

FORMAL  ADVERTISING"  and 
inserting  in  their  place  the  words 
"SEALED  BIDDING". 

81.  Section  14.501  is  amended  by 
revising  the  first  sentence  of  the 
introductory  text  and  by  removing  in  the 
second  sentence  of  the  introductory  text 
the  words  "formal  advertising"  and 
inserting  in  their  place  the  words 
"sealed  bidding"  as  follows: 

14.501    Gemral. 

Two-step  sealed  biddfaig  is  a 
combination  of  competitive  procedures 
designed  to  obtain  the  benefits  of  sealed 
bidding  when  adequate  specifications 
are  not  available.  *  * 


82.  Section  14.502  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a),  by  removing  in  paragraph 
(a)(1)  the  words  "to  permit  full  and  free 
competition",  and  by  removing  in  the 
introductory  text  of  paragraph  (b)  the 
words  "formal  advertising"  and 
inserting  in  their  place  the  words 
"sealed  bidding"  as  follows: 

14.502    Conditions  for  use. 

(a)  Unless  other  factors  require  the 
use  of  sealed  bidding,  two-step  sealed 
bidding  may  be  used  in  preference  to 
negotiation  when  all  of  the  following 
conditions  are  present 


83.  Section  14.503-1  is  amended  by 
revising  the  first  two  sentences  of 
paragraph  (a)  by  removing  in  the  third 
sentence  of  paragraph  (f)(1)  the  word 
"office"  and  inserting  in  its  place  the 
word  "officer",  and  by  removing  in  the 
first  sentence  of  paragraph  (i)  the  words 
"formal  advertising"  and  inserting  in 
their  place  the  words  "sealed  bidding" 
as  follows: 


14.503-1    Step  ( 

(a)  Requests  for  technical  proposals 
shall  be  distributed  in  accordance  with 
14.203-1.  In  addition,  requests  shall  be 
synopsized  in  accordance  with  Part  5. 

***** 

84.  Section  14.503-2  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a),  and  by  removing  in 
paragraph  (b)  the  reference  "5.206(b)" 
and  inserting  in  its  place  the  reference 
"5.206(aX2)"  as  follows: 

14.503-2    Step  two. 

(a)  Sealed  bidding  procedures  shall  be 
followed  except  that  invitations  for  bids 

shall— 

•        «        •        *        * 

85.  Section  15.101  is  revised  to  read  to 
follows: 

15.101  Definition. 

"Negotiation"  means  contracting 
through  the  use  of  either  competitive  or 
other-than-competitive  proposals  and 
discussions.  Any  contract  awarded 
without  using  sealed  bidding  procedures 
is  a  negotiated  contract  (see  14.101). 

86.  Section  15.102  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

15.102  GeneraL 

Negotiation  is  a  procedure  that 
includes  the  receipt  of  proposals  from 
offerors,  permits  bargaining,  and  usually 
affords  an  opportunity  to  revise  their 
offers  before  award  of  a  contract.  ♦  *  * 

87.  Section  15.103  is  revised  to  read  as 
follows: 

15.103  Converting  from  sealed  bidding  to 
negotiation  procedures. 

When  the  agency  head  has 
determined,  in  accordance  with  14.404- 
1(e)(1).  that  an  invitation  for  bids  is  to 
be  cancelled  and  that  use  of  negotiation 
is  appropriate  to  complete  the 
acquisition,  the  contracting  officer  may 
negotiate  without  issuing  a  new 
solicitation  subject  to  the  following 
conditions — 

(a)  Prior  notice  of  intention  to 
negotiate  and  a  reasonable  opportunity 
to  negotiate  have  been  given  by  the 
contracting  officer  to  each  responsible 
bidder  that  submitted  a  bid  in  response 
to  the  invitation  for  bids; 


(b)  The  negotiated  price  is  the  lowest 
negotiated  price  offered  by  any 
responsible  bidder,  and 

(c)  The  negotiated  price  is  lower  than 
the  lowest  rejected  bid  price  of  a 
responsible  bidder  that  submitted  a  bid 
in  response  to  the  invitation  for  bids. 

15.104    IRemoved) 

88.  Section  15.104  is  removed  and 
reserved. 


15.105 

89.  Section  15.105  is  removed  and 
reserved. 


15.106-1    It 

90.  Section  15.106-1  is  amended  by 
removing  in  the  introductory  text  of 
paragraph  (b)  the  words  "(including 
small  business  restricted  advertising)". 

Subpart  15.2    [Removed] 

91.  Subpart  15.2  is  removed  and 
reserved. 

Subpart  15.3    [Removed) 

92.  Subpart  15.3  is  removed  and 
reserved. 

15.401  (Ainendedl 

93.  Section  15.401  is  amended  by 
adding  after  paragraph  (a)  the  word 
"and",  by  removing  paragraph  (b).  by 
redesignating  paragraph  (c)  as 
paragraph  (b).  and  by  removing  in 
paragraph  (b)  the  words  "formal 
advertising"  and  inserting  in  their  place 
the  words  "sealed  bidding". 

94.  Section  15.402  is  amended  by 
adding  a  new  paragraph  (g)  to  read  as 
follows: 

15.402  General. 

***** 

(g)  If,  after  considering  any  responses 
to  a  proper  notice  of  proposed  sole 
source  contract  action  (see  5.207(d)(3)). 
the  contracting  officer  determines  that 
more  than  one  source  can  meet  the 
Government's  needs,  the  contracting 
officer  shall  solicit  offers  using 
competitive  procedures.  The  contracting 
officer  shall  proceed  in  accordance  with 
5.203  for  publicizing  and  response  times. 

15.406-1    [Amended] 

95.  Section  15.406-1  is  amended  by 
removing  in  the  first  sentence  of 
paragraph  (a)  the  reference  "Table  15-2" 
and  inserting  in  its  place  the  reference 
"Table  15-1"  and  by  redesignating  the 
Table  15-2  as  Table  15-1. 

96.  Section  15.406-^5  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 
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1S.40t-5    Part  IV-ftopraMfitaliora  and 

Instnictiona. 

•        •        •        •        • 

(c)  Section  M.  Evaluation  factors  for 
award.  Identify  all  factors,  including 
price  or  cost,  and  any  significant 
subfactors  that  will  be  considered  in 
awarding  the  contract  (see  15.605(e)) 
and  state  the  relative  importance  the 
Government  places  on  those  evaluation 
factors  and  subfactors. 

15.407    (AiMfMtod] 

97.  Section  15.407  is  amended  by 
removing  in  the  first  sentence  of 
paragraph  (b)  the  reference  "(see 
15.213(d))"  and  the  words  "for 
applications  specified  in  15.213(b)(1))". 
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15.4M    (AiMndad) 

98.  Section  15.408  is  amended  by 
removing  in  paragraph  (a)  the  words 
"the  policy  in  15.105  and"  and  by 
removing  in  paragraph  (a)  the  words 
"Part  5"  and  inserting  in  their  place  the 
words  "Parts  5  and  6". 


1S.411    (AimiMtod) 

99.  Section  15.411  is  amended  by 
removing  in  the  first  sentence  of 
paragraph  (a)  the  words  "formal 
advertising"  and  inserting  in  their  place 
the  words  "sealed  bidding". 

100.  Section  15.501  is  amended  by 
revising  the  defmition  of  "Unsolicited 
proposals"  to  read  as  follows: 

15.501  Definitions. 

•         •        •        •        • 

"Unsolicited  proposal"  means  a 
written  proposal  that  is  submitted  to  an 
agency  on  the  initative  of  the  submitter 
for  the  purpose  of  obtaining  a  contract 
with  the  Government  and  which  is  not 
in  response  to  a  formal  or  informal 
request  (other  than  an  agency  request 
constituting  a  publicized  general 
statement  of  needs). 

101.  Section  15.502  is  revised  to  read 
as  follows: 

15.502  Policy. 

Agencies  shall  encourage  the 
submission  of  unsolicited  research 
proposals  and  avoid  organizational  or 
regulatory  constraints  that  may  inhibit 
generation  and  acceptance  of  innovative 
and  unique  research  ideas  from 
prospective  contractors.  Other 
unsolicited  proposals  may  be  ;::;(.epted 
(see  15.507). 


15.503    (Amendedi 

102.  Section  15.503  is  amended  by 
removing  in  paragraph  (c)(1)  the  word 
"or"  and  inserting  in  its  place  the  word 
"and",  by  removing  in  paragraph  (d)  the 
words  "broad  agency  announcements" 
and  inserting  in  their  place  the  words  "a 
publicized  general  statement  of  agency 


needs",  and  by  removing  in  paragraph 
(e)  the  word  "or"  and  inserting  in  its 
place  the  word  "and". 

103.  Section  15.506-2  is  amended  by 
revising  paragraph  (a)(1)  and  by  adding 
in  paragraph  (a)(2)  a  comma  after  the 
word  "technical"  as  follows: 

1SJ0»-2    EvahMtioa 

(a)  *  •  * 

(1)  Unique  and  innovative  methods, 
approaches,  or  concepts  demonstrated 
by  the  proposal. 
•        •        •        •        • 

.    104.  Section  15.507  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

15.507    Contracting  mettwds. 

(a)  A  favorable  comprehensive 
evaluation  of  an  unsolicited  proposal 
docs  not,  in  itself,  justify  awarding  a 
contract  without  providing  for  full  and 
open  competition.  Agency  contact  points 
shall  return  an  unsolicited  proposal  to 
the  offeror,  citing  reasons,  when  its 
substance — 

(1)  Is  available  to  the  Government 
without  restriction  from  another  source; 

(2)  Closely  resembles  a  pending 
competitive  acquisition  requirement:  or 

(3)  Does  not  demonstrate  an 
innovative  and  unique  method, 
approach,  or  concept. 

(b)  The  contracting  officer  may 
commence  negotiation  only  when — 

(1)  The  unsolicited  proposal  has 
received  a  favorable  comprehensive 
evaluation: 

(2)  The  unsolicited  proposal  is  not  of 
the  character  described  in  15.507(a): 

(3)  The  agency  technical  office 
sponsoring  the  contract  supports  its 
recommendation  with  facts  and 
circumstances  that  preclude 
competition,  including  consideration  of 
the  evaluation  factors  in  15.506-2(a), 
furnishes  the  necessary  funds,  and 
provides  the  certification  required  by 
6.303-2(b): 

(4)  The  contracting  officer  has 
complied  with  the  synopsis 
requirements  of  Subpart  5.2;  and 

(5)  The  contracting  officer  has 
e.xecuted  any  justification  and  obtained 
any  approval  or  determination  and 
findings  that  is  required  by  Subpart  6.3. 

•  •        •        •        « 

105.  Section  15.601  is  amended  by 
revising  the  definition  of  "Discussion"  to 
read  as  follows: 

15.601    Definitions. 

•  •         •         •         . 

"Discussion."  as  used  in  this  subpart, 
means  any  oral  or  written 
communication  between  the 
Government  and  an  offeror  (other  than 
communications  conducted  for  the 


purpose  of  minor  clarification),  whether 
or  not  initiated  by  the  Government,  that 
(a)  involves  information  essential  for 
determining  the  acceptability  of  a 
proposal,  or  (b)  provides  the  offeror  an 
opportunity  to  revise  or  modify  its 
proposal. 


15.602    I  Amended  1 

106.  Section  15.602  is  amended  by 
removing  in  paragraph  (b)  the  words 
"sole  source  award  or  to". 

107.  Section  15.605  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

15.605    Evaluation  factors. 

(e)  The  solicitation  shall  clearly  state 
the  evaluation  factors,  including  price  or 
cost  and  any  significant  subfactors,  that 
will  be  considered  in  making  the  source 
selection  and  their  relative  importance 
(see  15.406-5(c)).  Numerical  weights, 
which  may  be  employed  in  the 
evaluation  of  proposals,  need  not  be 
disclosed  in  solicitations.  The 
solicitation  shall  inform  offerors  of 
minimum  requirements  that  apply  to 
particular  evaluation  factors  and 
significant  subfactors. 

15.606    I  Amended  I 

108.  Section  15.606  is  amended  by 
removing  in  paragraph  (c)  the  reference 
"15.407(b)(8)"  and  inserting  in  its  place 
the  reference  "15.407(c)(8)". 

109.  Section  15.608  is  amended  by 
redesignating  the  introductory  test  as 
paragraph  (a),  redesignating  paragraphs 
(a)  and  (b)  as  paragraphs  (a)(1)  and 
(a)(2),  and  redesignating  paragraphs 
(b)(1)  through  (b)(4)  as  paragraphs 
(a)(2)(i)  through  {a)(2)(iv);  by  adding  a 
sentence  in  paragraph  (a)  following  the 
first  sentence;  and  by  adding  a  new 
paragraph  (b)  to  read  as  follows: 

15.608    Proposal  evaluation. 

(a)  *  *   •  An  agency  shall  evaluate 
competitive  proposals  solely  on  the 
factors  specified  in  the  solicitation. 

***** 

(b)  All  proposals  received  in  response 
to  a  solicitation  may  be  rejected  if  the 
agency  head  determines  in  writing 
that— 

(1)  All  otherwise  acceptable  proposals 
received  are  at  unreasonably  prices; 

(2)  The  proposals  were  not 
independently  arrived  at  in  open 
competition,  were  collusive,  or  were 
submitted  in  bad  faith  (see  Subpart  3.3 
for  reports  to  be  made  to  the 
Department  of  Justice): 

(3)  A  cost  comparison  as  prescribed  in 
OMB  Circular  A-76  and  Subpart  7.3 
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shows  that  performance  by  the 
Government  is  more  economical;  or 

(4)  For  other  reasons,  cancellation  is 
clearly  in  the  GovernmRnt's  interest. 

15.609  (Amended I 

110.  Section  15.609  is  amended  by 
removing  in  the  second  sentence  of 
paragraph  (a)  the  word  "is"  and 
inserting  in  its  place  the  words  "shall 
be"  and  by  revising  the  reference  in 
paragraph  (c)  to  read  "15.1001(b)". 

111.  Section  15.610  is  amended  by 
removing  paragraphs  (a)(1),  (a)(3),  and 
(a)(5):  by  redesignating  paragraph  (aj(2) 
as  paragraph  (a)(1).  redesignating 
paragraph  (a)(4)  as  paragraph  (a)(2).  and 
redesignating  paragraph  (a)(()]  as 
paragraph  (a)(3);  by  adding  after 
paragraph  (a)(2)  the  word  "or";  and  by 
revising  the  introductory  text  of 
oaragraph  (a)(3)  to  read  as  follows: 

15.610  Written  or  oral  discussion. 

(a)  *   *   * 

(3)  In  which  it  can  be  clearly 
demonstrated  from  the  existence  of  full 
and  open  competition  or  accurate  prior 
cost  experience  with  the  product  or 
service  that  acceptance  of  the  most 
favorable  initial  proposal  without 
discussion  would  result  in  the  lowest 
overall  cost  to  the  Government  at  a  fair 
and  reasonable  price;  provider/,  that — 

15.611  (Amended)  ' 

112.  Section  15.611  is  amended  by 
removing  in  paragraph  (d)  the  words 
"consistent  with  the  established 
evaluation  factors"  and  inserting  in  their 
place  the  words  "considering  price  and 
the  other  factors  included  in  the 
solicitation  (but  see  15.608(b))". 

15.612  [Amended] 

113.  Section  15.612  is  amended  by 
removing  in  the  second  sentence  of 
paragraph  (d)(2)  the  word 
"recommendation"  and  inserting  in  its 
place  the  word  "decision"  and  by 
removing  in  paragraph  (f)  the  reference 
"15.1002"  and  inserting  in  its  place  the 
reference  "15.1003". 


15.800    [Amended I 

114.  Section  15.800  is  amended  by 
removing  in  paragraph  (b)  the  words 
■formal  advertising"  and  inserting  in 
their  place  the  words  "sealed  bidding". 

115.  Section  15.802  is  amended  by 
revising  paragraph  (a)  tD  read  as 
follows: 

15.802    Policy. 

(a)  10  U.S.C.  2306(f)  a^d  41  t.I.S.C. 
254(d)  provide  that  all  executive 
agencies  shall  require  a  prime  contractor 
or  any  subcontractor  to  submit  and 
certify  cost  or  pricing  data  under  certain 
circumstances.  The  Acts  also  require 


inclusion  of  contract  clauses  that 
provide  for  reduction  of  the  contract 
price  by  any  signiHcant  amounts  that 
such  price  was  increased  because  of 
submission  of  contractor  or 
subcontractor  defective  cost  or  pricing 
data. 


15.804-1    (Amended! 

116.  Section  15.804-1  is  amended  by. 
removing  in  the  first  sentence  of 
paragraph  (b)  the  word  "Regulation". 

15.804-2    (Amended) 

117.  Section  15.804-2  is  amended  by 
removing  all  references  to  the  figure 
"$5(X).000"  throughout  the  section  and 
inserting  in  its  place  the  figure 
"$100,000";  by  removing  in  the  first 
sentence  of  paragraph  (a)|l)(ii)  the 
words  "formally  advertised"  and 
inserting  in  their  place  the  words 
"sealed  bid";  by  removing  in  the  second 
sentence  of  paragraph  (a)(l)(ii)  the 
figures  "$150,000",  "$350,000",  and 
"$200,000"  and  inserting  in  their  places 
the  figures  "$30,000",  '$70,t«0".  and 
"$40,000",  respectively. 

15.804-3    (Amended) 

118.  Section  15.804-3  is  amended  by 
removing  in  the  second  sentence  of 
paragraph  (c)(7)  and  in  the  first  sentence 
of  paragraph  (e)  the  figure  "$500,000" 
and  inserting  in  its  place  the  figure 
"$100,000". 

15.804-4    [Antendedl 

119.  Section  15.804-4  is  amended  by 
removing  in  paragraphs  (h)(1)  and  (h)(2) 
the  figure  "$500,000"  and  inserting  in  its 
place  the  figure  "$100,000". 

15.804-6    (Amended) 

120.  Section  15.804-6  is  amended  by 
removing  in  paragraph  (b)(2)  the 
reference  to  "Table  15-3"  and  inserting 
in  its  place  a  reference  to  "Table  15-2", 
by  redesignating  "Table  15-3"  as  "Table 
15-2",  by  removing  in  the  paragraph  of 
Table  15-2  entitled  "Subcontracted 
Items"  the  figure  "S500.000"  anti 
inserting  in  its  place  the  figure 
"$100,000",  and  by  removing  in 
paragraph  (g)(2)(ii)  the  figure  "SSOCOOO" 
and  inserting  in  its  place  the  figure 
•$100,000". 

15.805-2    [Amended! 

121.  Section  15805-2  is  amended  by 
removing  in  paragraph  (a)  the  words 
"price  quotations"  and  inserting  in  their 
place  the  words  "proposed  prices"  and 
by  removing  throughout  paragraph  (b) 
the  word  "quotations"  and  inserting  in 
its  place  the  words  "proposed  prices". 


15.806    (Amended! 

122.  Section  15.806  is  amended  by 
removing  throughout  paragraph  (b)  the 
figure  "$500,000"  and  inserting  in  its 
place  the  figure  "$100,000". 

15.808    [Amended] 

123.  Section  15.808  is  amended  by 
removing  in  paragraphs  (a)(6)  and  (a)(7) 
the  figure  "$500,000"  and  inserting  in  its 
place  the  figure  "$100,000". 

Subpart  1S.10    [Amended] 

124.  Subpart  15.10  is  amended  by 
revising  the  title  to  read:  "Subpart 
15.10 — Preaward,  Award,  and 
Postaward  Notifications,  Protests,  and 
Mistakes". 

15.1001  [Amended] 

125.  Section  15.1001  is  amended  by 
revising  the  title  to  read  "15.1001 
Notifications  to  unsuccessful  offerors."; 
removing  the  references  after 
paragraphs  (a)(2)  through  (a)(4);  and 
removing  in  paragraph  (c)(3)  the  words 
"and  subject  to  the  exceptions  in 
15.1001(a)'. 

15.1002, 15.1003. 15.1004    [  Redesignated  1 

126.  Sections  15.1002, 15.1003,  and 
15.1004  are  redesignated  as  sections 
15.1003, 15.1004.  and  15.1005, 
respectively.  New  section  15.1002  is 
added  to  read  as  follows: 

15.1002  Notification  to  successful  offeror. 

The  contracting  officer  shall  award  a 
contract  with  reasonable  promptness  to 
the  successful  offeror  (selected  in 
accordance  with  15.611(d))  by 
transmitting  written  notice  of  the  award 
to  that  offeror  (but  see  15.608(b)). 

15.1003  (Amended] 

127.  Newly  redesignated  section 

15.1003  is  amended  by  adding  in 
paragraph  (a)  the  word  "alone"  after  the 
word  "price". 

15.1004  (Amended] 

128.  Newly  redesignated  section 
15.1004  is  amended  by  removing  the 
words  "formal  advertising"  and 
inserting  in  their  place  the  words 
"sealed  bidding". 

PART  16— TYPES  OF  CONTRACTS 

129.  Section  16.102  is  amended  by 
removing  in  paragraph  (a)  the  words 
"formal  advertising"  and  inserting  in 
their  place  the  words  "sealed  bidding"; 
and  revising  the  second  sentence  of 
paragraph  (d)  to  read  as  follows: 

16.102    Policies. 
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(d)  '   "   •  Minimum  rei|uirempnts  for 
(he  content  of  D&Fs  required  by  this 
part  are  specified  in  1.704. 

130.  Section  16.103  is  amended  by 
revising  paragraph  (d)(3)  to  read  as 
follows: 

16.103  Negotiating  contract  type. 

•  •  •  •  • 

(d)  •   •   • 

(3)  Awards  made  on  the  set-aside 
portion  of  sealed  bid  solicitations 
partially  set  aside  for  either  small 
business  or  labor  surplus  area  concerns. 

131.  Section  16.104  is  amended  by 
removing  in  the  first  sentence  of 
paragraph  (b)  the  parenthetical 
reference  "(see  15.805-2).";  and  revising 
the  second  sentence  of  paragraph  (b)  to 
read  as  follows: 

16.104  Factors  In  selecting  contract  types. 

(b)  ■   '   *  The  degree  to  which  price 
analysis  can  provide  a  realistic  pricing 
standard  should  be  carefully  consiHpred. 
(See  15.808-2.) 


16.203-2    I  Amended  I 

132.  Section  16.203-2  is  amended  by 
removing  in  the  fourth  sentence  of  the 
introduclor>'  text  the  works  "formally 
advertised  ■  and  inserting  in  their  place 
the  words  "sealed  bid". 


16.301-3    lAmefidedl 

133.  Section  16.301-3  is  amended  by 
removing  in  paragraph  (c)(2|  the 
reference  "41  U.S.C.  254(b).  257(c),"  and 
inserting  in  its  place  the  reference  "41 
U.S.C.  254(b),  257(b),":  and  in  paragraph 
(d)  removing  the  reference  "15.9p3(c)" 
and  inserting  in  this  place  the  reference 
"15.903(d)". 

16.306    I  Amended  I 

134.  Section  16.306  is  amended  by 
removing  in  paragraph  (c)(2)  the 
reference  "(see  15.903(c)),"  and  inserting 
in  its  place  the  reference  "(see 
15.903(d))." 

16.603-3    lAmertdedl 

135.  Section  16.603-3  ia  amended  by 
removing  in  paragraph  (b)  the  words 
"practicable,  or"  inserting  in  their  place 
the  words  "is  required  by  Part  6;  or  ". 

136.  Section  16.703  is  amended  by 
removing  paragraph  (c)(2).  redesignating 
paragraph  (c)(3)  as  (c)(2).  revising 
paragraphs  (d)(l)(i).  (d)(l)(iii).  and  (d) 
(2)(iii|.  and  adding  paragraph  (d)(2)(iv) 
as  follows: 

16.703    Basic  ordering  agreements. 


(d) 


(!)•    •   • 

(i)  Obtain  competition  in  accordance 
with  Part  6; 

•  «  «  e  * 

(iii)  Sign  or  obtain  any  applicable 
justifications  and  approvals,  and  any 
determination  and  findings,  in 
accordance  with  1.602-l(b).  and  comply 
with  other  requirements,  as  if  the  order 
were  a  contract  awarded  independently 
of  a  basic  ordering  agreement. 

•  '  *  •  •  * 

(2)-    •   • 

(iii)  If  applicable,  cite  the  authority 
under  6.302  in  each  order. 

(iv)  Comply  with  5.203  when  synopsis 
IS  required  by  5.201. 


PART  17— SPECIAL  CONTRACTING 
METHODS 

17.102-2    I  Amended  I 

137.  Section  17.102-2  is  amended  by 
removing  in  the  second  sentence  of 
paragraph  (a)  the  words  "formally 
advertised"  and  in.serting  in  their  place 
the  words  "sealed  bidding":  and 
removing  the  words  "(either  competitive 
or  noncompetitive)". 

137a.  Section  17.102-3  is  amended  by 
revising  the  fifth  sentence  of  paragraph 
(d|(4)  to  read  as  follows: 

17.102-3    Objectives. 

•  *  «  *  • 

(dl-  •  • 

(4)  *  '  *  The  head  of  a  contracting 
activity  or  a  designee  may  authorize  the 
use  of  a  solicitation  requesting  only 
multiyear  prices  provided  it  is  found 
that  such  a  solicitation  is  in  the 
Government's  interest,  and  that  dual 
proposals  are  not  necessar>'  to  meet  the 
objectives  listed  in  17.l02-3(a). 

17.103-1    lAmendedl 

138.  Section  17.103-1  is  amended  by 
removing  in  paragraphs  (c)  and  (e)  in 
four  places,  the  words  "formal 
advertising"  and  inserting  in  their  place 
the  words  "sealed  bidding". 

17.103-4    I  Amended  I 

139.  Section  17.103-4  is  amended  by 
removing  in  paragraph  (c)  the  word 
"noncompetitive"  and  inserting  in  its 
place  the  words  "sole  source  ". 

140.  Section  17.i(H-2  is  amended  by 
revising  paragraph  (b)  to  read  to 
follows: 

17.104-2    Multiyear  subcorttracts. 

(b)  Multiyear  subconlrat  ts  may  be 
particularly  desirable  under  a  multi-year 
prime  contract  awarded  without  full  and 
open  competition,  since  effective 


competition  at  the  subcoittract  level  may 
be  enhanced  and  the  attendant  cost 
reii'ictions  realized  the  prime  contractor 
ant.  the  Government. 

141.  Section  17.205  is  amended  by 
revising  paragraph  (b)  to  read  as 
ff)Ilovvs- 

17.20S    Documentation. 

(b)  Ar.\  justifications  and  approvals 
and  any  determination  and  findings 
required  by  Part  6  shall  specify  both  the 
basic  requirement  and  the  increase 
permitted  by  the  option. 

142.  Section  17.207  is  amended  by 
removing  in  paragraph  (c)(2)  the  word 
"and":  adding  in  paragraph  (c)(3), 
following   considered."  the  word  "and"; 
adding  paragraph  (c^4):  and  revising  the 
first  sentence  of  paragraph  (f)  as 
follows: 

17.207    Exercise  of  options. 

•  •  •  •  • 

(cj-   •   • 

(4)  The  option  was  synopsized  in 
accordance  with  Part  5  unless  exempted 
by  5.202(a)(10)  or  other  appropriate 
exemptions  in  5.202.  -    , 

•  •  •  •  • 

(f)  Before  exercising  an  option,  the 
contracting  officer  shall  determine  that 
such  action  is  in  accordance  with  the 
terms  of  the  option,  the  requirements  of 
this  .section,  and  Part  6.  '   *   * 

•  *  *  «  « 

143.  Section  17.504  is  amended  by 
revising  paragraphs  (d)(1)  and  (d)(3)  to 
read  as  follows: 

17.504    Ordering  procedures. 

(d)*   •   • 

(1)  If  a  justificati(m  and  approval  or  a 
determination  and  findings  (D&F)  is 
required  by  law  or  regulation,  the 
servicing  agenc  y  shall  execute  and  issue 
the  justification  and  approval  or  U&F. 
The  requesting  agency  shall  furnish  the 
servicing  agency  any  information 
needed  lo  make  the  justification  and 
approval  and  the  DJiF. 

(3)  The  sen  icing  agency  is 
responsible  foi  compliance  with  all 
othei  legal  or  regulatory  requirements 
applicable  to  the  contract  including  (i) 
having  adequate  statutory  authority  for 
the  contractual  action  and  (ii)  complying 
fully  with  the  competition  requirements 
of  Part  B  (see  6.002) 
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PART  19— $MALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

19.101    [Amended] 

144.  Section  19.101  is  amended  by 
removing  the  definition  of  the  term 
"Small  business  restricted  advertising". 

19.302    [Amended] 

145.  Section  19.302  is  amended  by 
removing  in  paragraph  (d)(1)  the  words 
"formally  advertised"  and  inserting  in 
their  place  the  words  "sealed  bid". 

19.501    [Amended] 

146.  Section  19.501  is  amended  by 
adding  at  the  end  of  paragraph  (a)  the 
reference  "(see  6.203)";  and  removing  in 
the  fourth  sentence  of  paragraph  (c)  the 
reference  "19.502-2(a)"  and  inserting  in 
its  place  the  reference  "19.502-2". 

147.  Section  19.502-4  is  revised  to  read 
as  follows: 

19.502-4    Methods  of  conducting  set- 
asides. 

(a)  Total  and  partial  small  business 
set-asides  may  be  conducted  by  using 
sealed  bids  (see  Part  14)  or  competitive 
proposals  (see  Part  15).  (See  Part  6  for 
competition  requirements.) 

(b)  Except  for  offers  on  the  non-set- 
aside  portion  of  partial  set-asides,  offers 
received  from  concerns  that  do  not 
qualify  as  small  business  concerns  shall 
be  considered  nonresponsive  and  shall 
be  rejected. 


19.507    [Amended] 

148.  Section  19.507  is  amended  by 
removing  from  the  second  sentence  of 
paragraph  (a)  the  words  "formal 
advertising"  and  inserting  in  their  place 
the  words  "sealed  bidding". 


19.702    (Amended] 

149.  Section  19.702  is  amended  by 
removing  in  the  first  sentence  of 
paragraph  (a)(2)  the  words  "formally 
advertised"  and  inserting  in  their  place 
the  words  "sealed  bid". 

19.70S-4    (Amended! 

150.  Section  19.705-4  is  amended  by 
removing  in  the  first  sentence  of 
paragraph  (b)  the  words  "formally 
advertised"  and  inserting  in  their  place 
the  words  "sealed  bid". 


19.705-5    [Amended] 

151.  Section  19.705-5  is  amended  by 
removing  in  paragraph  (b)  the  reference 
"19.703(a)  (2)  and  (3)"  aad  inserting  in 
its  place  the  reference  "19.702(a)  (1)  and 
(2)";  and  removing  the  reference 
"19.705"  and  inserting  in  its  place  the 
reference  "19.704". 


19.708    [Amended] 

152.  Section  19.708  is  amended  by 
removing  in  the  second  sentence  of 
paragraph  (b)  the  words  "formal 
advertising"  and  inserting  in  their  place 
the  words  "sealed  bidding". 

19.809-1    [Amended] 

153.  Section  19.809-1  is  amended  by 
removing  the  third  sentence  in 
paragraph  (a)  and  removing  and 
reserving  paragraph  (b)(1). 

PART  20— LABOR  SURPLUS  AREA 
CONCERNS 

154.  Section  20.204  is  amended  by 
revising  paragraph  (a)  and  removing  the 
first  sentence  of  paragraph  (b)  as 
follows: 

20.204    Award  procedures. 

(a)  The  contracting  officer  shall  award 
contracts  involving  total  LSA  set-asides 
by  using  sealed  bids  (see  Part  14)  or 
competitive  proposals  (see  Part  15).  See 
Part  6  for  competition  requirements. 


20.205  [Amended] 

155.  Section  20.205  is  amended  by 
removing  in  paragraph  (a)  the  word 
"advertising"  and  inserting  in  its  place 
the  words  "sealed  bidding". 

20.206  [Removed] 

156.  Section  20.206  is  removed. 

PART  25— FOREIGN  ACQUISITION 

157.  Section  25.402  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

25.402    Policy. 

*         *         «         *         * 

(d)  Acquisitions  of  eligible  products 
are  subject  to  the  requirements  of  Part  6. 
The  use  of  the  authorities  cited  in  6.302- 
3(a)(2)(i)  or  6.302-7  requires  compliance 
with  6.303-l(d). 

PART  27— PATENTS,  DATA,  AND 
COPYRIGHTS 

158.  Section  27.104  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

27.104    General  guidance. 

***** 

(e)  The  Government  acquires  supplies 
or  services  on  a  competitive  basis  in 
accordance  with  Part  6,  but  it  is 
important  that  the  efforts  directed 
toward  full  and  open  competition  not 
improperly  demand  or  use  data  relating 
to  private  developments. 


27.203-1    [Amended] 

159.  Section  27.203-1  is  amended  by 
removing  in  paragraph  (b)(2)(i)  the 
words  "formally  advertised"  and  by 
removing  in  paragraph  (b)(2)(ii)  the 
words  "formal  advertising"  and 
inserting  in  their  place  the  words 
"sealed  bid". 

27.203-2    [Antended] 

160.  Section  27.203-2  is  amended  by 
removing  in  the  title  and  in  paragraph 
(a)  the  words  "formerly  advertised"  and 
inserting  in  their  place  the  words 
"sealed  bid". 

27.302    [Amended] 

161.  Section  27.302  is  amended  by 
removing  in  the  second  sentence  of 
paragraph  (a)(1)  the  words  "free 
competition  and"  and  inserting  in  their 
place  the  words  "full  and  open 
competition  and  free". 

27.304-1    [Amended] 

162.  Section  27.304-1  is  amended  by 
removing  in  paragraph  (a)(2)  the  words 
"free  competition  and"  and  inserting  in 
their  place  the  words  "full  and  open 
competition  and  free". 

PART  28— BONDS  AND  INSURANCE 

28.000    [Amended] 

163.  Section  28.000  is  amended  by 
removing  the  word  "advertised"  from 
the  first  sentence  and  inserting  in  its 
place  the  words  "sealed  bid". 

PART  29— TAXES 

29.401-3    [Amended] 

164.  Section  29.401-3  is  amended  by 
removing  the  word  "Advertised"  from 
the  title  and  inserting  in  its  place  the 
words  "Sealed  bid";  and  removing  in 
paragraph  (a)  the  words  "formal 
advertising"  and  inserting  in  their  place 
the  words  "sealed  bidding". 

PART  30— COST  ACCOUNTING 
STANDARDS 

30.000    [Amended] 

165.  Section  30.000  is  amended  by 
removing  the  words  "formally 
advertised"  from  the  third  sentence  and 
inserting  in  their  place  the  words 
"sealed  bid". 

30.301    [Amended] 

166.  Section  30.301  is  amended  by 
removing  in  paragraph  (b)(1)  the  words 
"Formally  advertised"  and  inserting  in 
their  place  the  words  "Sealed  bid". 
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PART  32— CONTRACT  FINANCING 

32.401    lAfiMndcd] 

167.  Section  32.401  is  amended  by 
removing  the  words  "formally 
advertised"  and  inserting  in  their  place 
the  words  "sealed  bid". 

166.  Section  32.405  is  amended  by 
removing  in  the  section  title  the  words 
"formally  advertised"  and  inserting  in 
their  place  the  words  "sealed  bid"  and 
revising  the  second  sentence  of 
paragraph  (a)  to  read  as  follows: 

32.405    Applying  Pub.  L  •5-004  to  advanc* 
payments  under  Mated  bid  contracts. 

(a)  *  *  *  These  advance  payments  may 
be  made  at  or  after  award  of  sealed  bid 
contracts  as  well  as  negotiated 
contracts. 


32^10    iAmandadl 

169.  Section  32.410  is  amended  by 
removing  in  paragraph  (a)(1)  of  the 
clause  the  words  "(formally  advertised)" 
and  inserting  in  their  place  the  words 
"(sealed  bid)". 

PART  34— MAJOR  SYSTEM 
ACQUISITION 

170.  Section  34.002  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

34.002    Policy. 

•  •         •         *         • 

(a)  Promote  innovation  and  full  and 
open  competition  in  the  development  of 
major  system  concepts  by  (1)  expressing 
agency  needs  and  major  system 
acquisition  program  objectives  in  terms 
of  the  agency's  mission  and  not  in  terms 
of  specified  systems  to  satisfy  needs, 
and  (2)  focusing  agency  resources  and 
special  management  attention  on 
activities  conducted  in  the  initial  stage 
of  major  programs:  and 

(b)  Sustain  effective  competition 
between  alternative  system  concepts 
and  sources  for  as  long  as  it  is 
beneficial.  (See  Part  8  for  competition 
policies.) 

171.  Section  34.005-1  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 

34.005-1    Competition. 

(a)  The  program  manager  shall, 
throughout  the  acquisition  process, 
promote  full  and  open  competition  and 
sustain  effective  competition  between 
alternative  major  system  concepts  and 
sources,  as  long  as  it  is  economically 
beneficial  and  practicable  to  do  so.  *  *  ' 

•  •         •         •         • 

172.  Section  34.005-2  is  amended  by 
revising  paragraph  (a)(2)  and  the 
introductory  text  of  paragraph  (b):  and 


removing  from  paragraph  (c)  the 
acronym  "RFP"  and  inserting  in  its  place 
the  word  "solicitation". 

34.005-2    Mission-oriented  solicitation. 

(a) •  •  • 

(2)  If  appropriate,  hold  a 
presolicitation  conference  (see  15.404) 
and/or  send  copies  of  the  proposed 
solicitation  to  all  prospective  offerors 
for  their  comments.  After  evaluation  of 
these  comments,  the  solicitation  should 
be  revised,  if  appropriate. 

(b)  The  contracting  officer  shall  send 
the  final  solicitation  to  all  prospective 
offerors.  It  shall — 
•        •        *        •        • 

173.  Section  35j006  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

35.006    Contracting  m«tt>ods  and  contract 
lypa. 

(a)  In  R&D  acquisitions,  the  precise 
specifications  necessary  fur  sealed 
bidding  are  generally  not  available,  thus 
making  negotiation  necessary.  However, 
the  use  of  negotiation  in  R&D 
contracting  does  not  change  the 
obligation  to  comply  with  Part  6. 


PART  36— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

174.  Section  36.103  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

36.103    Matttods  Of  contracting. 

(a)  Contracting  officers  shall  acquire 
construction  using  sealed  bid 
procedures  if  the  conditions  in  6.401(a) 
apply,  except  that  scaled  bidding  n5ed 
not  be  used  for  construction  contracts  to 
be  performed  outside  the  United  States, 
its  possessions,  or  Puerto  Rico.  (See 
6.401(b)(2).) 


36.203    I  Amended  I 

175.  Section  36.203  is  amended  by 
removing  in  paragraph  (b)  the  words 
"formal  advertising"  and  inserting  in 
their  place  the  words  "sealed  bidding". 

36.205    I  Amended  I 

176.  Section  30.205  is  amended  by 
removing  in  paragraph  (b)  the 
parenthetical  phrase  "(both  invitations 
for  bids  and  requests  for  propcisals)". 

Subpart  36.3 — (Amended) 

177.  Subpart  36.3  is  amended  by 
removing  in  the  title  the  words 
"FORMAL  ADVERTISING"  and 
inserting  in  their  place  the  words 
"SF./\IJ-D  BIDDING". 


36.301  I  Amended  I 

178.  Section  36.301  is  amended  by 
removing  the  words  "formal 
advertising"  and  inserting  in  their  plao^ 
the  words  "sealed  bidding". 

179.  Section  36.302  is  amended  by 
removing  in  paragraph  (b)(6)  the  word 
"preinvitation"  and  inserting  in  its  place 
the  word  "presolicitation";  and  adding 
paragraph  (b)(9)  to  read  as  follow.s: 

36.302  Presolicitation  notices. 

•  •  *  •  * 

(b)*  •  * 

(9)  Be  publicized  in  the  Commerce 
Business  Daily  in  accordance  with  5.204. 


36.303    I  Amended  I 

180.  Section  36.303  is  amended  by 
adding  in  paragraph  (a),  following  the 
parenthetical  sentence,  another 
parenthetical  statement  "(but  sec  5.203 
and  14.202-1)";  and  removing  in 
paragraph  (d)  the  word  "preinvitation" 
and  inserting  in  its  place  the  word 
"presolicitation". 

36.401    (Reserved) 

181.  Section  36.401  is  removed  and 
reserved. 

182.  Section  36.601  is  amended  by 
removing  in  the  third  sentence  the 
words  "formal  advertising"  and 
inserting  in  their  place  the  word 
"solicitation"  and  adding  a  fourth 
sentence  as  follows: 

36.601    PoNcy. 

*  *  *  Compliance  with  the  procedures 
in  this  subpart  will  constitute  a 
competitive  procedure  in  the  acquisition 
of  architect-engineer  services  (see 
6.102(d)(1)). 

PART  37— SERVICE  CONTRACTING 

183.  Section  37.105  is  revised  to  read 
as  follows: 

37.105    Competition  in  service  contracting. 

(a)  Unless  otherwise  provided  by 
statute,  contracts  for  services  shall  be 
awarded  through  sealed  bidding 
whenever  the  conditions  in  6.401(a)  are 
met  (except  see  6.401(b)). 

(b)  The  provisions  of  statute  and  Part 
6  of  this  regulation  requiring  competition 
apply  fully  to  service  contracts.  The 
method  of  contracting  used  to  provide 
for  competition  may  vary  with  the  type 
of  service  being  acquired  and  may  not 
necessarily  be  limited  to  price 
competition. 

184.  Section  37.205  is  amended  by 
rcvi.sing  paragraph  (b)(3)  to  read  as 
follows: 

37.205    Management  controls. 
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(b)-  •  • 

(3)  Contracts  are  competitively 
awarded  in  accordance  with  Part  6  to 
ensure  that  costs  are  reasonable  and  to 
avoid  charges  of  favoritism: 


PART  38— FEDERAL  SUPPLY 
SCHEDULE  CONTRACTING 

185.  Section  38.101  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a)  to  read  as  follows: 

38.101    General. 

(a)  *   *   *  Indefinite  delivery 
contracts  including  requirements 
contracts  are  awarded,  using 
competitive  procedures,  to  commercial 
firms  to  provide  supplies  and  ser\'ices  at 
stated  prices  for  given  periods  of 
time.*  *  *  j 

186.  Section  38.102-1  is  amended  by 
adding  a  sentence  to  parhgraph  (a) 
following  the  first  senterice.  to  read  as 
follows: 


38.102-1    Single-award  schedules. 

(a)  *   *   *  All  responsible  firms  may 
submit  offers  in  response  to  a 
solicitation  for  a  single-award  schedule 
contract.*  *  * 

*        *        *        «        « 

187.  Section  38.102-2  is  amended  by 
adding  a  sentence  to  paragraph  (a), 
following  the  first  sentence, 
redesignating  the  existing  paragraph  (c) 
as  paragraph  (d),  and  adding  a  new- 
paragraph  (c)  to  read  as  follows: 

38.102-2    Multiple-award  sctiedules. 

(a)  *  *  *  All  responsible  firms  may 
submit  offers  in  response  to  a 
solicitation  for  multiple  ^ward  schedule 
contracts.  *  *  • 

•  *  4  •  * 

(c)  Prices  under  the  multiple-award 
schedule  program  are  based  on 
discounts  from  commercial  pricelists. 
Contracts  are  awarded  after  the 
schedules  contracting  officer  determines 
that  the  prices,  terms,  and  conditions^ 
offered  are  fair  and  reasonable.  Orders 
placed  by  ordering  offices  in  accordance 
with  8.405-1  will  result  in  the  lowest 
overall  cost  alternative  to  meet  the 
needs  of  the  Government  (see 
6.102(d)(3).)  I 

188.  Section  38.102-3  itt  amended  by 
removing  paragraph  (b);  redesignating 
paragraphs  (c)  and  (d)  a6  paragraphs  (b) 
and  (c);  and  revising  the  first  sentence  of 
redesignated  paragraph  (b)  to  read  as 
follows:  I 

38.102-3    New  Item  Introductory  Schedule. 


(b)  The  NIIS  is  published 
approximately  four  times  a  year  and  is 
cumulative.  *  *  * 

*        •        *        •        • 

189.  Section  38.203  is  amended  by 
adding  two  new  sentences  in  paragraph 
(a)  preceding  the  first  sentence  as 
follows: 

38.203    Solicitation  preparation. 

(a)  Schedule  contracting  officers  shall 
comply  with  the  policies  and  procedures 
of  Part  5  and  Part  6.  All  responsible 
sources  shall  be  allowed  to  submit 
offers  in  response  to  solicitations  for 
Federal  Supply  Schedule  contracts. 


PART  42— CONTRACT 
ADMINISTRATION 

190.  Section  42.1105  is  amended  by 
revising  the  criterion  of  Criticality 
Designator  A  to  read  as  follows: 

42. 1 105    Assignment  of  criticality 
designator. 


Cnticallty 

designa- 

lor 


Critenon 


Critical  contracts,  inclucling  DX.faled  contracts 
(saa  Subpart  12.3).  contracts  citing  the  auttxv- 
ity  in  6.302-2  (unusual  and  compelling  urgen- 
cy), and  contracts  tor  maior  systems. 


PART  44— SUBCONTRACTING 
POUCIES  AND  PROCEDURES 

44.201-2    [Amended] 

191.  Section  44,201-2  is  amended  by 
removing  in  paragraph  (b)(2)  at  the  end 
of  the  sentence,  the  "period"  and  adding 
":  except  that  for  DOD,  Coast  Guard, 
and  NASA,  the  amounts  shall  be  the 
greater  of  the  small  purchase  limitation 
in  Part  13  or  5  percent  of  the  total 
estimated  cost  of  the  prime  contract." 

192.  Section  44.204  is  amended  by 
adding  a  sentence  to  paragraph  (b) 
following  the  first  sentence,  and  by 
removing  in  paragraph  (e)  the  word 
"appropriate"  as  follows: 

44.204    Contract  clauses. 

*  •  *  *  • 

(b)  *  *  *  If  the  contracting  office  is  in 
DoD,  the  Coast  Guard,  or  NASA,  the 
contracting  officer  shall  use  the  clause 
with  its  Alternate  I.  *  *  * 

***** 

193.  Section  44.302  is  amended  by 
revising  the  first  and  second  sentences 
in  paragraph  (a)  to  read  as  follows: 


44.302    Requirements. 

(a)  Except  as  provided  in  paragraph 
(b)  below,  a  CPSR  shall  be  conducted 
for  each  contractor  whose  sales  to  the . 
Government,  using  other  than  sealed  bid 
procedures  are  expected  to  exceed  $10 
million  during  the  next  12  months.  Such 
sales  include  those  represented  by 
prime  contracts,  subcontracts  under 
Government  prime  contracts,  and 
modifications  (except  when  the 
negotiated  price  is  based  on  established 
catalog  or  market  prices  of  commercial 
items  sold  in  substantial  quantities  to 
the  general  public,  or  is  set  by  law  or 
regulation).  *  •  • 


PART  47— TRANSPORTATION 

47.200    (Amended] 

194.  Section  47.200  is  amended  by 
removing  in  the  introductory  text  of 
paragraph  (a)  the  words  "formally 
advertised"  and  inserting  in  their  place 
the  words  "sealed  bid". 

47.206-1    (Amended] 

195.  Section  47.206-1  is  amended  by 
removing  the  section  number  and  title 
and  redesignating  the  text  as  section 
47.206. 

47.206-2    [Removed] 

196.  Section  47.206-2  is  removed. 

47.301-2    [Amended] 

197.  Section  47.301-2  is  amended  by 
removing  in  the  first  sentence  the  word 
"bids"  and  inserting  in  its  place  the 
word  "offers". 

PART  49— TERMINATION  OF 
CONTRACTS 

198.  Section  49.402-6  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


49.402-8 
account 


Repurchase  against  contractor's 


(b)  If  the  repurchase  is  for  a  quantity 
not  over  the  undelivered  quantity 
terminated  for  default,  the  Default 
clause  authorizes  the  contracting  officer 
to  use  any  terms  and  acquisition  method 
deemed'appropriate  for  the  repurchase. 
However,  the  contracting  officer  shall 
obtain  competition  to  the  maximum 
extent  practicable  for  the  repurchase. 
The  contracting  officer  shall  cite  the 
Default  clause  as  the  authority.  If  the 
repurchase  is  for  a  quantity  over  the 
undelivered  quantity  terminated  for 
default,  the  contracting  officer  shall 
treat  the  entire  quantity  as  a  new 
acquisition.  If  the  repurchase  is  for  a 
quantity  over  the  undelivered  quantity 
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terminated  for  default,  the  contracting 
ofHcer  shall  treat  the  entire  quantity  as 
a  new  acquisition. 

199.  Section  49.405  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

49.405    Completion  by  anothor  contractor. 

*   *   *  The  new  contract  may  be  the 
result  of  sealed  bidding  or  any  other 
appropriate  contracting  method  or 
procedure.*  *  * 

PART  50— EXTRAORDINARY 
CONTRACTUAL  ACTIONS 

200.  Section  50.203  is  amended  by 
revising  paragraph  (d)(3)  and  adding  to 
the  end  of  the  second  sentence  of 
paragraph  (c)  ",  or  FAR  15.103.". 

50.203    Limitations  en  MorciM  of 
auttwrtty. 

•  •  •  •  * 

(a) 

(3)  Providing  for  other  than  full  and 
open  competition  for  award  of  contracts 
for  supplies  or  services:  or 


PART  52— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

201.  Section  52.203-2  is  amended  by 
revising  the  introductory  text;  by 
removing  in  the  title  of  the  provision  the 
date  "1984"  and  inserting  "1985"  in  its 
place;  by  removing  in  paragraph  (a)(2) 
the  words  "formally  advertised"  and 
inserting  in  their  place  the  words 
"sealed  bid";  and  by  removing  both 
derivation  lines  following  "(end  of 
provisions)"  as  follows: 

S2.20»-2    Cartiflcata  Of  Indopondcnt  Prico 
Dctarmination. 

As  prescribed  in  3.103-1,  insert  the 
following  provision.  If  the  solicitation  is 
a  Request  for  Quotations,  the  terms 
"Quotation"  and  "Quoter"  may  be 
substituted  for  "Offer"  and  "Offeror." 


52.203-4    (AmwMtodl 

202.  Section  52.203-^  is  amended  by 
removing  from  the  second  sentence  of 
the  introductory  text  the  words 
"Offeror"  and  "Offer"  and  inserting  in 
their  place  the  words  "Offer"  and 
Offeror." 

203.  Section  52.207-1  is  amended  by 
removing  in  the  section  title  the  word 
"(Advertised)"  and  inserting  in  its  place 
the  words  "(Sealed-Bid)":  revising  the 
introductory  paragraph:  removing  in  the 
title  of  the  provision  the  words 
"(ADVERTISED)  (APR  19a4)"  and 
inserting  in  their  place  the  words 
"(SEALED-BID)  (APR  1985)":  and  by 


removing  following  the  derivation  line 
"(End  of  provision) '.  as  follows: 

52.207-1    Notico  of  Cost  Comparison 
(Ssal«<»-Bid). 

As  prescribed  in  7.305(a),  insert  the 
following  provision: 


52.214-1    [Afflsndsd] 

204.  Section  52.214-1  is  amended  by 
removing  in  the  section  title  the  words 
"Formal  Advertising"  and  insetting  in 
their  place  the  words  "Sealed  Bidding"; 
removing  in  the  introductory  text  the 
words  "in  all  invitations,  for  bids"; 
removing  in  the  title  of  the  provision  the 
words  "FORMAL  ADVERTISLNG  (APR 
1984)  and  inserting  in  their  place  the 
words  "SEALED  BIDDING  (APR  1985)"; 
removing  the  defmition  "Advertised"; 
removing  in  the  definitions  "Offer"  and 
"Solicitation"  the  words  "formal 
advertising"  and  inserting  in  their  place 
the  words  "sealed  bidding";  and 
removing  the  derivation  line  following 
"(End  of  provision)". 

52.214-2    (Amsndsdl 

205.  Section  52.214-2  is  amended  by 
removing  in  the  section  title  the  words 
"Formal  Advertising"  and  inserting  in 
their  place  the  words  "Sealed  Bidding"; 
removing  in  the  title  of  the  provision  the 
words  "FORMAL  ADVERTISING  (APR 
1984)"  and  inserting  in  their  place  the 
words  "SEALED  BIDDING  (APR  1985)": 
and  removing  both  derivation  lines 
following  "(End  of  provision)". 

52.214-3    (Amsndsdl 

206.  Section  52.214-3  is  amended  by 
inserting  a  colon  after  the  word 
"provision"  in  the  introductory  text  and 
removing  the  remainder  of  the  sentence. 

207.  Section  52.214-10  is  amended  by 
removing  in  the  Section  title  the  words 
"Formal  Advertising"  and  inserting  in 
their  place  the  words  "Sealed  Bidding"; 
removing  in  the  introductory  text  the 
words  "in  invitations  for  bids  except 
those  for  construction";  removing  in  the 
title  of  the  provision  the  words 
"FORMAL  ADVERTISING  (APR  1984)" 
and  inserting  in  their  place  the  words 
"SEALED  BIDDING  (APR  1985)": 
revising  paragraph  (a);  and  by  removing 
the  derivation  line  following  "(End  of 
provision)"  as  follows: 

52.214-10    Contract  Award— Sealed 
Wdding. 

•         *        •        «        *  . 

(a)  The  Government  will  evaluate  bids  in 
response  to  this  solicitation  without 
discussions  and  will  award  a  contract  to  the 
responsible  bidder  whose  bid.  conforming  to 
the  solicitation,  will  be  most  advantageous  to 
the  Government  considering  only  price  and 


the  price-related  factors  specified  elsewhere 
in  the  solicitation. 


52.214-11    (Amsndsdl 

208.  Section  52.214-11  is  amended  by 
removing  in  the  section  title  the  words 
"Formal  Advertising"  and  inserting  in 
their  place  the  words  "Sealed  Bidding"; 
by  removing  in  the  introductory  text  the 
words  "in  invitations  for  bids  to  which 
the  uniform  contract  format  applies"; 
and  by  removing  in  the  title  of  the 
provision  the  words  "FORMAL 
ADVERTISING  (APR  1984)";  inserting  in 
their  place  the  words  "SEALED 
BIDDING  (APR  1985)";  and  removing  the 
derivation  line  following  "(End  of 
provision)". 

52.214-14    (Amsndsdl 

209.  Section  52.214-14  is  amended  by 
removing  in  the  section  title  the  words 
"Formal  Advertising"  and  inserting  in 
their  place  the  words  "Sealed  Bidding"; 
inserting  a  colon  following  the  word 
"provision"  in  the  introductory  text  and 
removing  the  remainder  of  the  sentence; 
removing  in  the  title  of  the  provision  the 
words  "FORMAL  ADVERTISING  (APR 
1984)"  and  inserting  in  their  place  the 
words  "SEALED  BIDDING  (APR  1985)"; 
and  by  removing  both  derivation  lines 
following  "(End  of  provision)". 

52.214-17    (Amsndsdl 

210.  Section  52.214-17  is  amended  by 
inserting  a  colon  following  the  word 
"provision"  in  the  introductory  text  and 
removing  the  remainder  of  the  sentence. 

52.214-19    (Amsndsdl 

211.  Section  52.214-19  is  amended  by 
removing  in  the  section  title  the  words 
"Formal  Advertising"  and  inserting  in 
their  place  the  words  "Sealed  Bidding"; 
inserting  a  colon  after  the  word 
"provision"  in  the  introductory  text  and 
removing  the  remainder  of  the  sentence; 
removing  in  the  title  of  the  provision  the 
words  "FORMAL  ADVERTISING"  and 
"1984"  and  inserting  in  their  place  the 
words  "SEALED  BIDDING"  and  "1985"; 
removing  in  paragraph  (a)  the  words 
"price  and  other  factors  considered"  and 
inserting  in  their  place  the  words 
"considering  only  price  and  the  price- 
related  factors  specified  in  the 
solicitation";  and  removing  the 
derivation  line  following  "(End  of 
provision)". 

52.214-23    (Amsndsdl 

212.  Section  52.214-23  is  amended  by 
removing  the  words  "Formal 
Advertising"  wherever  they  appear  in 
the  section  title  &  text  and  inserting  in 
their  place  the  words  "Sealed  Bidding": 
removing  in  the  title  of  the  provision  the 
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figure  "1984"  and  inserting  in  its  place 
"1985";  and  removing  the  derivation  lino 
following  "(End  of  provisitm) '. 

52.214-24    I  Amended! 

213.  Section  52.214-24  i^]  amended  by 
inserting  a  colon  following  the  word 
"provision"  in  the  introductory  text  and 
removing  the  remainder  o  the  .sentence. 

52.214-25    i  Amended  I 

214.  Section  52.214-25  i!  amended  by 
removing  the  words  "Formal 
Advertising"  wherever  Ihty  appear  and 
inserting  in  their  place  th0  words 
"Sealed  Bidding":  inserlir^  a  colon 
following  the  word  "provifcion"  in  the 
introductory  text  and  remloving  the 
remainder  of  the  sentencfl:  removing  in 
the  provision  title  the  figure  "1984"  and 
inserting  in  its  place  the  figure  "1985"; 
iind  removing  both  derivaltion  lines 
following  "(End  of  provision)". 

215.  Section  52.214-26  i$  amend<-d  by 
removing  the  words  "Formal 
Advertising"  wherever  they  appear  and 
ij^erting  in  their  place  the  words 
"Sealed  Bidding";  revising  the 
introductory  text;  removing  in  the  title  of 
the  clause  the  figure  "1984"  and 
inserting  in  its  place  the  figure  "1985"; 
and  removing  both  derivation  lines 
following  "End  of  clause"  as  follows: 

52.214-26    Audit-Sealed  Bidding. 

As  prescribed  in  14.201-7(a),  insert  the 
following  clause: 


216.  Section  52.214-27  i6  amended  by 
removing  the  words  "Formal 
Advertising"  wherever  they  appear  and 
inserting  in  their  place  the  words 
"Sealed  Bidding";  revising  the 
introductory  text;  removing  in  the  clause 
title  the  Figure  "1984"  and  inserting  in  its 
place  the  figure  "1985";  and  removing  in 
paragraph  (a)  the  figure  "$500,000"  and 
insert  in  its  place  the  figure  "$100,000"; 
and  removing  both  derivation  lines 
following  "(End  of  clause]"  as  follows: 

52.214-27    Price  Reduction  for  Detective 
Cost  or  Pricing  Data— Modifications— 
Sealed  Bidding. 

As  prescribed  in  14.201t-7(b).  insert  the 
following  clause: 

*         *         *         «     I 

217.  Section  52.214-28  |s  amended  by 
removing  the  words  "Fortnal 
Advertising"  wherever  they  appear  and 
inserting  in  their  place  the  words 
"Sealed  Bidding":  revising  the 
introductory  text:  removing  in  the  title  of 
the  clause  the  figure  "(1984)"  and 
inserting  in  its  place  the  figure  "(1985)"; 
removing  the  figure  "$500,000"  wherever 
it  appears  and  inserting  in  its  palce  the 
Figure  "Si 00.000";  revising  paragraph 
(b)(1);  and  removing  both  derivation 


lines  following  "(End  of  clause)"  as 
follows: 

52.214-8    Sul>contractor  Cost  or  Pricing 
Data— Modifications— Sealed  Bidding. 

As  prescribed  in  14.201-7(c).  insert  the 
following  clause: 

*  •  •  •  • 

II')"  •  • 

(1)  Based  on  adequate  price  competition: 

>  *  *  *         * 

218.  Section  52.215-1.  introductory 
text,  is  revised  to  read  as  follows: 

52.215-1    Examination  of  Records  by 
Comptroller  General. 

As  prescribed  in  15.106-l(b),  insert  the 
following  clause: 

«        •        «        «        • 

219.  Section  52.215-4  is  revised  to  read 
as  follows: 

52.2 1 5-4    Notice  of  Possible 
Standardization. 

As  prescribed  in  15.407(b).  insert  the 
following  provision: 

Notice  of  Possible  Standardization  (APR 
19B5) 

If  the  supplies  for  which  this  solicitation 
has  been  issued  are  established  as  standard, 
future  contracts  for  the  required  supplies  may 
be  awarded  without  providing  for  full  and 
open  competition  under  section  6.302-1  of  the 
Federal  Acquisition  Regulation 

(End  of  Provision) 

220.  Section  52.215-16  is  amended  by 
inserting  a  colon  following  the  word 
"provision"  in  the  introductory  text  and 
removing  the  remainder  of  the  sentence; 
re^moving  in  the  title  of  the  provision  the 
figure  "1984"  and  inserting  in  its  place 
the  figure  "1985";  revising  paragraph 
(b)(lj  of  the  provision;  and  removing  the 
derivation  line  following  "(End  of 
provision)"  as  follows; 

52.215-16    Contract  Award. 

***** 

(b)  •  •  • 

(1)  reject  any  or  all  offers  if  such 
action  is  in  the  public  interest.  *  * 
.         *         *         *         * 

221.  Section  52.215-23  is  amended  by 
revising  the  introductory  text;  removing 
in  the  title  of  the  clause  the  figure  "1984" 
and  inserting  in  its  place  the  figure 
"1985":  removing  in  paragraph  (a)  the 
figure  "$500,000"  and  inserting  in  its 
place  "$100,000";  and  removing  both 
derivation  lines  following  "(End  of 
clause)"  as  follows: 

52.215-23    Price  Reduction  for  Defective 
Cost  or  Pricing  Data— Modifications. 

As  prescribed  in  15.804-8(b).  insert  the 
following  clause: 


52.215-24    (Amended] 

222.  Section  52.215-24  is  amended  by 
inserting  a  colon  following  the  word 
"clause"  in  the  first  sentence  of  the 
introductory  text  and  removing  the 
remainder  of  the  paragraph;  removing  in 
the  title  of  the  clause  the  figure  "1984" 
and  inserting  the  figure  "1985";  removing 
the  figure  "$500,000"  wherever  it 
appears  and  inserting  in  its  place  the 
figure  '$100,000":  and  removing  both 
derivation  lines  following  "End  of 
clause)". 

52.215-25    lAmended] 

223.  Section  52.215-25  is  amended  by 
inserting  a  colon  following  the  word 
"clause"  in  the  first  sentence  of  the 
introductory  text  and  removing  the 
remainder  of  the  paragraph;  removing 
from  the  title  the  figure  "1984"  and 
inserting  in  its  place  the  figure  "1985"; 
removing  the  figure  "$500,000"  wherever 
it  appears,  and  inserting  in  its  place  the 
figure  "$100,000";  and  removing  both 
derivation  lines  following  "(End  of 
clause)". 

224.  Section  52.225-6  is  amended  by 
inserting  a  colon  following  the  word 
"provision"  in  the  introductory  text  and 
removing  the  remainder  of  the 
paragraph:  removing  in  the  title  of  the 
provision  the  figure  "1984"  and  inserting 
in  its  place  the  figure  "1985";  revising 
paragraph  (b)  of  the  provision;  and 
removing  the  derivation  line  following 
"(End  of  provision)"  as  follows: 

52.225-6    Balance  of  Payments  Program 
Certificate. 

*        •        •        •        • 

(b)  For  evaluation  purposes  only,  each  offer 
of  an  end  product  other  than  a  domestic  end 
product  shall  be  increased  by  50  percent.  Any 
domestic  end  product  offer  that  exceeds  such 
evaluated  other  end  product  shall  be 
considered  unreasonable  in  cost  or 
inconsistent  with  the  public  interest. 


52.229-2    [Amended] 

225.  Section  52.229-2  is  amended  by 
removing  the  derivation  line  following 
"(End  of  clause)". 

226.  Section  52.229-3  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

52.229-3    Federal,  State,  and  local  taxes. 
As  prescribed  in  29.401-3,  insert  the 
following  clause: 

227.  Section  52.244-2  is  amended  by 
adding,  following  the  last  derivation 
line,  an  Alternate  I  to  the  dause,  as 
follows: 

52.244-2    Subcontracts  Under  Cost- 
Reimbursement  and  Letter  Contracts. 
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Alternate  I  (APR  1985).  If  the 
contracting  o^ce  is  in  bOD.  the  Coast 
Guard,  or  NASA,  substitute  the 
following  subparagraph  (a)(2)  for 
subparagraph  (a)(2)  of  the  basic  clause: 

(a)  (2)  The  proposed  subcontrdct  is  Hxed- 
price  and  exceeds  the  greater  of  (i)  the  small 
purchase  limitation  in  Part  13  of  the  Federal 
Acquisition  Regulation  or  (ii)  5  percent  of  the 
total  estimated  cost  of  this  contract. 

228.  Section  52.245-16  is  amended  by 
revising  the  introductory  clause; 
removing  in  the  title  of  the  clause  the 
figure  "1984"  and  inserting  in  its  place 
the  figure  "1985";  removing  in  the  third 
sentence  of  paragraph  (a)  of  the  clause 
the  words  "formally  advertised"  and 
inserting  in  their  place  the  words 
"sealed  bid";  and  removing  the 
derivation  line  following  "(End  of 
clause)". 

52.245-16    Contract  Award. 

As  prescribed  in  15.407(d)(4).  insert 
the  following  provision: 


PART  S3— FORMS 

229.  Section  52.2(X)  is  amended  by 
removing  twice  in  the  third  sentence  the 
words  "Formal  Advertising  '  and 
inserting  in  their  place  the  words 
"Sealed  Bidding". 


53.214    (AmaiKtadl 

230.  Section  53.214  is  amended  by 
removing  in  the  title  and  in  the 
introductory  paragraph  the  words 
"Formal  advertising"  and  inserting  in 
their  place  the  words  "Sealed  bidding"; 
removing  in  paragraph  (a)  the  words 
"formally  advertised"  and  inserting  in 
their  place  the  words  "sealed  bid";  and 
removing  in  paragraph  (c)  the  date  "(10/ 
83)"  and  inserting  in  its  place  the  date 
"(4/85)". 

53^15-1    [AnMfMtod] 

231.  Section  53.215-1  is  amended  by 
removing  in  paragraph  (b)  the  date  "(10/ 


83)"  and  inserting  in  its  place  the  date 
•(4/85)'. 

53.236-1    I  Amended  I 

232.  Section  53.236-1  is  amended  by 
removing  in  paragraphs  (a)  and  (d)  the 
date  "(10/83)"  and  inserting  in  its  place 
the  dale  "(4/85)". 

233.  Section  53.236-2  is  amended  by 
adding  in  paragraph  (a)  a  second 
sentence  as  follows: 

53.236-2    Arctiltect-engineer  MfviCM 
(SFs  252,  254,  255,  1421). 

•         •         *         *         • 

(a)  *  *  •  [Pending  issuance  of  a  new 
edition  of  the  form.  Block  8.  Negotiation 
Authority,  is  deleted.] 

234.  Sections  53.301-26  (Standard 
Form  26),  53.301-33  (Standard  Form  33). 
53.301-1417  (Standard  Form  1417)  and 
53.301-1442  (Standard  Form  1442)  are 
revised  to  read  as  follows: 
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53.301-26    Standard  Fonn  26.  Award'Contract 

FAC  84-5 

PART53-PORMS 


APRIL  1, 1985 


AWARD/CONTRACT 

t.  CONTRACT  (Troc.  lw(.  Utml  I  n6. 
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XS-IM 

»«.s  soyiiwbibT  MtiOTiM  orrici    IM3   »-mo-4M(»1( 


STANDARD  FORM  M  |REv  4-»»» 

PraKrIbad  by  CSA 

FAR  |4«CFR|  »3.2>4(a) 
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FAC  84-5 

33.301-33 


APRIL  I,  IW5 

l->:i)KKAL  AC'QtIISmON  R£(;tlJVTK)N  (FAR) 


SOLICITATION.  OFFER  AND  AWARD 


1.  eONTIACT  M) 


1    THiS  CJNTnAC''  IS  A  RATEOO«0€R 


V  tuuco  av 


■ncnrrncTiTjjrteB" 


4.  TV»c  cjr  I6li£ITATI0Ki 

B  SEALED  BIO  IIFB) 


coot 


NECOTIATEO  (RFPI 


vcr 


WXTTnC- 


F  ISSUED 


PACE  or 


PAGES 


i  »cdu;iitisC/au»dHAtr 

NO 


NOTE    In  «*i«d  bid  Ml•Cl■^on•  "alter"  and  "a'**ror">n«««  'ted"  «>d  "b>ddw~ 


SOLICITATION 


oMan  m  origHXl  and  . 


.  COP  at  <o>  Ittfmtfimf  !•«•  tuOOJiM  or  srvMn  in  itw  SctMdul*  will  b*  raoti««d  M  Itw  ptoc*  ipaci'iai)  m  Iwm  8.  or  if 


tiandEamad.  ■•«  Iha  dapovtory  locatad  >n  . 


.until 


IMour) 


.  local  tima  . 


tD*Mt 


CAUTIOM  -  LATE  Su«m>u>oni  Modi«ic*iion«  •<«  iMiind'««»al  Saa  SacTiOn  L.  ProvtM>n  No  53  214-7  or  S2  3IS-10    All  oHari  t>a  tu«iaci  lo  all  Mrmi  and 
oortdiiioi«t  conUMiad  in  <««■(  toKnaiion 


10  FOn  INFOMMATION  { 
CALL:  I 


A    NAMC 


a   TELEPHONE  NO    rf<>cl»4««tMcad«i   INO  COLLSCT  CALLSl 


«l 

TABLE  OF  CONTENTS 

u, 

SEC  1                                    OESC«lPTlON                                     IpaGESI 

WlISEC   I                                       DESCRIPTION                                       JPAGEISI 

PABT  1  -  TmE  SCmEOULE 

PAMT  II  -CONT«ACT  CLAUSES 

A 

SOLlClTATlON/CONTRACT  FORM 

I      1      I  CONTRACT  CLAUSES                                                            | 

B 

SULLIES  0«  SEBVICES  AND  PSiCESATOSTS 

PAdT  III  -  LIST  or  DOCUMENTS.  EKHiaiTS  AND  OTmEB  ATTACm 

C 

0€SCBlPTlON/S«»eCS  /WORK  STATEMEMT 

1     J     1  LIST  OF  ATTACHMENTS 

0 

PACKAGING  AND  MARKING 

PART  IV  -  MEPRESCNTATIONS  AND  INSTRUCTIONS 

f 

INSPECTION  AND  ACCEPTANCE 

K 

REPRESENTATIONS  CERTIFICATIONS  AND 
OTHER  STATEMENTS  OF  OFFERORS 

f 

DELIVERIES  on  PERFORMANCE 

c 

CONTRACT  ADMINISTRATION  DATA 

L 

INSTHS.CONOS  .  AND  NOTICES  TO  OFFERORS 

M 

SPECIAL  CONTRACT  REQUIREMENTS 

M 

EVALUATION  FACTORS  FOR  AWARD 

OF  F  E  R   Itfuft  3«  fulfy  compitttd  by  offtrorl 


NOTE     Itam  12  doat  not  •POW  if  IfK  toliciiation  includat  (*<•  provi(K>^«  ai  S2  214  16.  Minimum  Bid  Accaptanca  Pariod 


12  In  compliance  «>•">  tt<«  above  itx  uodarvgnad  ayaai  •*  t^n  o<<a*  itacc*t>!e4  wiitun 


calendar  dayt  ttO  ratoodar  <•>•  unJaat  •  4i/f*f'ii 


fnat  M  ta<art«d  ky  Mr  •ttfwt  from  \r\t  dale  for  r«ca«i  of  offers  K)ac><iad  aPo»e.  to  lurnifh  any  or  an  iwmt  upon  •«f>•c^  prioas  are  offered  at  ttie  price  Ml 
oppoaiic  each  ifam.  deii««rad  at  ine  datignaied  oo.ntiii  Mitt>in  rfca  time  wacifiad  m  ifte  icfiaduia 


13  DISCOUNT  FOR  PROMPT  PAYMENT        ^ 


14   ACKNOWLEDGMENT  OF  AMENDMENTS 
m*  »tHrv  atkmmmlttf  •*».'*>  of  mmtmd 
mtni,  lo  riM  SOLKtTATION  tor  offtron  and 
—lain  *o€»mn»it  aoMarrad  and  daWd 


ISA    NAME 
ANO 
AOORCSS 

or 

OPPCROft 


IOCAlEnOaR  days 


% 


70  CAlENOAB  oavs 


AMENDMENT  NO 


DATE 


CODE 


ISa   TELEPHONE  NO    ff«rl«d««rva 
red*  J 


□ 


15C  CHECK  iF  Rf  ViTTANCt  AODRcSS 
lSOlFFEPf^T  FROM  ABOVE     ENTER 
SUCM  ADDRESS  INSCHtPuLe 


5o7xrTN5snr5A7r 


CALENDAR  OAVS 
% 


AMENDMENT  NO 


DATE 


i*  nAmc  ANb  TifLE  or  PERSON  AUTHORIZED  TO  SiCN 
OrrER  rTyp»  or  frmi  I 


|7    SIGNATURE 


TVsnTrssrr 


AMAAD 

I*  ACCEPTED  AS  TO  ITEMS  NuvaEREO 

10    AMOUNT 

II    ACCOUNTING  AND  APPROPRIATION 

12    AUTHORITY  POR  USINC  OTHER  THAN  FULL  ANO  OPCN 
TION 

COMPETI 

1 

[n  10USC  2304fcM              1               (~)  41  U S C  2M«cH 

23  SUBMIT  INVOICES  TO  ADDRESS  SmO«(VN  in^'^'** 
14  toptf  untnt  adwnt/lar  apfcifWd;                        ^| 

14    AOMINlStrRC6  kv  (Ifoilur  tkon  luTf, 

CODE     1 

>S   I>Aym£n*  w.LL*I  mAM  IV                            CODE    1 

« 

M    NAME  6r  ibH^ktkHlHG.  6rr.cCR  rf>».  ar  artaO 

27.  UNITED  STATES  OF  AMERICA 

(Si«iiafk««  of  Comlrtetlitt  Otttttl 

2t  Award  DATE 

■  M»OfiTANT  -  Award  w<<i  km  ma*  an  Wx  Form,  or  on  Si 


Farm  26.  or  by  otnar  auWioruad  official  wmwn  nonce 


NSN  7S40^1-I$2,4M4 
PREVIOUS  COITION  NOT  USAacC 

S3-22 


iiiii 


STANOARO  FORM  33  tRCW.  4-UI 
PraK'iMO  Bv  SSA 

rAR  («•  CFR)  »J  214(C) 


S3.301-141i 


«A.  isiui^A  t 


•a.  ROOM  no. 


INSTRUCTION 
in  Item  16  b  I 
amount,  made  i 
tion.  wtttiout  (T 
documents  avai 
aefuce  'aciiitiae 
$3,000  000.  «vh 
product($l  of  ei 
yam  for  the  pt 
Vfailabie  throug 

kk.  6HAA&e  P 

OOCUMCN 


12.  OesCRIPTII 


IMPORTANT: 
THE  DUE  DA 


NO.  OF  SET 
DOCUMENT 


I*    NAME  ANO 


MN  TMO-OI-K 


Federal  Register  /  Vol.  50.  No.  8  /  Friday.  January  11.  1985  /  Rules  and  Regulations 


1751 


53.301-1417    Standard  Form  1417,  Pr»-soHcitation  Notica  (Constouction  Contract). 

I  FAC84-5  APRIL  1,1985 

PART  53-FORMS 


53  301-1417 


PRE-SOLiCITATION  NOTICE 
(CONSTBUCTION  CONTMCTl 


1.  PROJECT  NO. 


2.  DATE  OF  NOTICE 


i.  6a«  46uidlTATi6»-   ' 

DOCUMENTS  AVAILABLE 


NOTE:   Tha  prafact  numt»r  In  l«*mt  1  and  16  may  ba  tha  nmt  m  Iha  Invitation  or  Propoul  Numbar. 


4  OFFERS  TO  BE  RECEIVED  BY  ^ 

(A  T  PLACE  SPECIFIED  FOR  RECEIPT  OF  OFFERS)   ^ 


•A.  ISSUING  OFFICE  /Van*.  mMwm  mnj  19  eoitt 


A.  TIME 


A.I 


e   DATE  IMonOt.  day.  y**r) 


i.  TIME  FOR  COMPLETION 
ICalamdar  4my»t 


7.  PROJECT  TITLE  AND  LOCATION 


•a.  ROOM  NO. 


•C.  TELEPHONE  NO.  (Includr  frta 
todtt 


INSTRUCTIONS  a  SdRitation  Oocuntants  will  te  iauad  upon  recaipt  o'  your  iHirmalivc  mpontb  to  tliis  PreSolicitation  Notice  bv  the  DUE  DATE  ie\  forth 
in  Itam  IS  b  If  «  charge  it  requi'Cd  under  Item  BA,  your  a'hrmsiive  reiponie  must  include  a  cxrtified  check,  cashier't  check  or  money  order,  in  the  ac>plicab^ 
amount,  made  payable  to  Agency  (shown  in  Item  91  Refund  (when  specified  in  Itam  8B)  will  be  made  upon  your  return  of  tf<a  bid  docunnenti  ir  good  condi- 
tion, without  nrtarks.  nolBs.  or  mutilations,  within  20  calendar  days  after  the  fmal  date  lor  receipt  of  offers  c.  The  Issuinfl  Office,  at  its  discretion,  may  rnake  bid 
documents  availatile  to  plan  rooms  of  the  Associated  General  Contractors,  Chambers  of  Commerce.  Dodae  Reports.and  other  similar  contractors  commerciaf 
lervice  facilities  d  B«d  guaraniae  la  required  with  any  bid  in  excess  of  S25.000.  Bid  guarantee  shall  be  in  the  amount  of  20  percent  of  the  amount  of  tt«  txd.  or 
$3,000  000.  whichever  is  less  For  bid  gua-antee  purposes,  the  amount  of  the  bid  is  the  acgregste  of  the  Lump  Sum  Base  Bid,  all  Alternates  (if  any)  and  t*>e 
product(s)  of  each  unit  price  (if  any!  multiplied  by  lf<e  applicable  number  of  units  shown  on  the  Bid  Form  e  NOTICE  TO  SMALL  BUSINESS  FIRMS  A  pro- 
gram for  the  purpose  of  assisting  qualified  small  business  concfrns  in  obtaining  certain  bid  payment,  or  performance  borKb  V»X  era  otfierwise  not  obtainable  it 
mailable  through  the  Small  Business  Admmisi'aton  iSBA)  For  information  concerning  SBAs  surety  bond  guarantee  assistance.  conMct  your  SBA  District  office. 


iA.  tnKf^U  foh  ^bLidif  ATiot^ 

DOCUMENTS 


•  B.  IS  THIS  CHARGE  REFuNOABLEtlS.  MAKE  CHECK  PAYABLE  TO 


□  yes   □no 


10.  ESTIMATED  COST  RANGE  OF  PROJECT 


A.  FROM 


B.  TO 


11.  OFFERS  COVERING  THE  PROJECT 
RESTRICTED  TO  SMALL  BUSINESS' 


I      I  YES     Q  NO 


12.  SUBCONTRACTING  PRO- 
CRAM  REQUIREOr 

□  yes   Qno 


13.  DESCRIPTION  OF  WORK  (Thytlfl  elunefrUMe*) 


IMPORTANT:  FAILURE  TO  COMPLETE  AND  RETURN  THIS  PART  OF  THE  NOTICE  TO  THE  ISSUING  OFFICE,  ON  OR  BEFORE 
THE  DUE  DATE  SHOWN  IN  ITEM  15.  MA  Y  RESULT  IN  YOUR  NAME  BEING  REMOVED  FROM  OUR  MAILING  LIST 


U  ACTION  REQUESTED  (ChtdivPlicMi box! 

is.' buE  DATE 

A.  1  AM  INTERESTED  IN  BIDDING  ON  THIS 
PROJECT  AS  A: 

1      1  PRIME                        1 — 1  PRINCIPAL 

1 1  CONTRACTOR         1 1  SUBCONTRACTOR 

B  1  AM  NOT  INTERESTED  IN  BIDDING  ON  THIS 
PROJECT.  RETAIN  MY  NAME  ON  YOUR 
MAILING  LIST. 

NO.  OF  SETIS)  VOU  REQUIRE  OF  SOLICITATION 
DOCUMENTS 

C   REMOVE  MY  NAME  FROM  YOUR  MAILING 
LIST 

te.  PROJECT  NO. 

i». 

NAME  AND  ADDRESS  OF  FIRM  (City.  «laar  anW  Zlf 

cot 

(*l 

I  7M0-01-14S-4U1 


1417-101 


STANDARD  FORM  1417  (REV.  4-tS| 

PreKrlbea  by  GSA 

FAR  (4(  CFR)  »3.236-l(b) 

53-111 
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53^01-1442 


S3  301-1442 


Femi  1442,  SoMcMMon,  Oflw  wd  A«w4  (Coratniction.  ANmtton.  or  Itapair). 

FAC84-5  APRIL  I,  1985 

FEDERAL  ACQUISITION  REGULATION  (FAR) 

vssrsrrxsn 


SOLICITATION.  OFFER, 
AND  AWARD 

(Conttnction.  Almttktn,  or  Rtpak) 


l.iAl-lCflrATION  NO 


7!T^TT>f  SOLICITATION 

[~1  SEALED  BIO  (IFB) 
I     I  NEGOTIATED  mrri 


3.  OATC  ISSUED 


IMPORTANT  -  Th«  "oHef "  Mctioo  on  tht  ftvTte  wutt  bt  fully  computed  by  o^yor 
j-coNTTScTfRT 1».  »e(iuisitiON/»uRdMAse  request  no 


*.  issueo  Bv 


cooc 


t.  ^fibilti  n6. 


4.  Aoototss  O'Fcn  TO 


9  rcn  tr;rcnMATiON  ^ 

CALL:  W 


A.  NAME 


'■.  TELEPHONE  NO.  (I»€lu4*  arm  co^)   (NO  COLLECT  CALLS) 


SOLICITATION 


NOTE  In  seated  bid  solicitations    offer    and    oH»f  Of 'mean' b«d"  and    bKM«f  

10    TMt  doviaNMtNt  feEQUIP^S  l»^<»^OWMAN<ie  6^  ink  VXOBK  b^SCfelSgb  IN  tnEsE  DOCUMENTS  OTtW.  M«nrt/»«««  no..  <«!»< 


IB  Theoffe 


AM(MOME^ 


20A    NAME  A 
fTtff  o' 


7i     AMOUNT 


24  Submit  in 

H  rot 


11  The  Contractor  Shalt  begin  oeffcrmaooe  within. 


calendar  days  a"d  complete  it  withm 


calendar  davs  after  receiving 

[")  award.     □  notice  to  proceed  This  performance  period  is     Q]  nf^andatory,    Q  negotiable    tSm _ ■ f 


UA.  THE  CONTRACTOR  MUST  FUPNISM  ANV  REQUIRED  PERFORMANCE  AND  PAVMENT  •ONOS> 
llf  "YES."  ImSiemM  wiMM  kow  mmty  tattoSar  4m»  »fUr  mmtrd  m  lltm  I  IB.) 


□  YES  □  NO 

iJ.  AOOITIONAL  iOLlCITATIO*^  REQUIREMENTS: 


W*.  CACCNOAR  DAYS 


A  Seated  offers  m  original  and 
local  tim«. 


copies  to  perform  the  work  required  are  due  at  the  place  specified  in  Item  8  bV '*<«"^ 

(dmf)  H  this  IS  a  SMted  bx)  soiicitatwo.  offers  most  be  publicly  opened  at  that  time  Sealed  envelopes 

conuining  offers  shall  be  marked  to  show  the  o«eror's  name  and  address,  the  soliciUtion  number.  ar>d  the  date  and  time  offers  are  due 

B   An  offer  guarantee    I I  is.     I I  is  not  required 

C  All  offers  are  subject  to  the  (1 1  work  requirements,  and  (2)  other  provisior>s  and  clauses  incorporated  m  the  solicitation  in  full  text  or  by 
refererKC 


O  Offers  providtng  less  tttan . 


.  calendar  days  for  Government  acceptance  after  the  dale  offers  are  doe  -iM  not  be  consKlered  and  w.u  be 


HSN  ;s«o-ei-<w-»<t 
33-146 


1442-101 


STANOARO  FORM  1442  (REV   4  44) 

PrttCrlMU  by  CSA 

FAR  |4«  CFR)  SJ.23S'i(«) 


aocumcm  mm4  n 
lo  lurnifh  and 
or>  ftiii  form  an 
conKtci  TM  r 
9oyt'nae  bv  (al 
'tO'CMntaiiont. 
•n  o»  antcrwd  ii 

JOA    NAME  AK 
TO  SIGN 


IKR  Ooc.  85-{ 
BILLING  CODE  I 
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PART  53-FORMS 


KAC  84-5 


APRIL  1,  1985 


l<    MAMI    «NO  AOOaCSS  or 


O'ftad 


53.301-1442 


•  ltntlu»r  eif  Catfrt 


cooc 


fMcilitv  cooc 


I*    MCMITTANCC  AOORESS  (ItuiuSt  oniy  l/tififwmt  m««  lum  Mi 


-1. 


17    The  oHerof  agrees  to  pertorrti  the  work  required  at  the  prces  specified  below  in  strict  accordance  with  the  terms  ol  this  solicilation.  it  this  offer  is  accepted 
by  the  Government  m  writing  wilhm  .  calendar  days  alter  the  date  Olle'S  are  due   ihmri ».,(  numhrr  lyual  mnr  nmnrr  iJttin  ihr  rmmmum  rrifuirrmini 

uatril  tn  Item  KH>  hwlurr  fn  i^wrt  ,i»\  tittnilu  r  turii»\  thr  ftlrrt^rm  i  tt»^  thr  tmmmum  in  I'em  I.U)  i 


AMOUNTS    ^ 


IB  The  offeror  itgrees  to  fofoiih  »ny  'eQu''ed  De'formancfc  itrio  twtyrrient  bonds 


19  ACKNOWLEDGMENT  OF  AMENDMENTS 

(T>if  oltf^r  •r%noi»l#4f««  r9C9tpl  o'  •tm9n4m9nU  to  tM#  •eficitaMon  ~  givt  numh9r  mm4  dmt*  of  €OCt*i 

AMffgOWf  NT  NO 

.. 

. 



1 
1 

DATf 

"t 

20A    NAMC  AND  TlTcr  OF  (•CO 

SON  AUTmOOi 

tto  'c.  S'GNorren 

20B   SIGNATURE 

toe  o^ren  OATt 

AWARD   (To  b»  compkt»d  by  Covtmmtnt) 


21    "TtMS  ACCEPTtO 


»»    AMOUNT 


7)    ACCOUNTING  AND  APPRO'Dl ATlON  DATA 


2*  Submit  invoices  to  adohess  smov*.  a 

I*  eop»t  uKltu  oltttrwu*  ip»cifi*di 


TiTTM 


it    AOMiNiSTEREO  0V 


coor 


rr 


»»    OTViiEB  THAN  roLt  ANO  0"^CN  COMPETITION  PURSUANT  TO 

}~]  10  use  2304(cll  I I     I  «>  use  Ziilci' 

}7~pavmCnT  will  be  made  BV 


COM  TRA C  TINC  OfflCfft  WIL  L  COUPL  E TE I TEM  2B0ft29  AS  AM>LICABL  E 


D 


28    NECOTIATEL'  AC-nEEMENT  iCnmf^ru,'  m  rrvuiTd  le  xfn  ">•• 
f0f  If,  i—uiii  olltcr  ■  eoniracior  •oren 


40€um9nt  0^4 'mtum   

lo  fixnifh  and  drl>««'  an  ■■mt  or  Of^v^  •''  wcy^  'cauitilioni  •dx>|ifi«a 
on  D\t%  lorm  and  any  conimuation  >h<ci(  lo'  P^r  coniioaration  tuiao  in  <ti-t 
cornaci  T»<«  r.g^It  and  otXigai'ons  o*  "•<»  ?\a"-r<  \r  i^n  cci'ac'  fHa"  tr 
govr'nao  tiv  (•!  imi  contraci  •»—'0  Ibl  ir«  triiic-aiior  and  *ci  <•«  clauMi 
'ap'«antaiion$.  oartificavoni  ar^d  iocci<>caiiont  incofpcaied  Dv  rr<*ranc» 
>n  o>  anactwa  lo  itiii  coni'aci 


>0A    NAME  ANO  Title  or  CONySACTO"  0«  PERSON  AuTxORlZEO 


TO  SIGN  iTvm*  w  fmll 


I 


)OB    SloNATuBf 


JOC     OATC 


a 


29  AWARD  IConirocloru  not  nquliwd  lo  §itn  Hilt  doeumont)  Vour  otfar 
on  this  solicitation,  it  t.arat>v  accaptad  at  to  tha  iiamt  litwl.  This  award  con- 
tummam  tf<a  contract,  which  contistt  ol  la)  Iha  Govarninant  aoliciMtion  ont 
your  oKer.  and  Ibl  this  contract  award  No  fur|t«r  contractual  documant  i% 
n«c«siary 


Jl  A    NAME  or  CONTRACTING  0^'tCtR-r7>»»  "'  pnmt. 


JIB    UNITED  STATES  or  AMERICA 


JIC    AWARD 
DATE 


|KR  Doi;.  85-fl06  Filed  l-10-«^;  8;45  am| 

BILLING  CODE  M20-«t-C 


STANDARD  FORM  1442  BACK  |RCv.  •■» 
«us  coyfRM«NT  «RiNTMOO'»o    ■••J   o-iai>-4aa  w 

53-147 


VOL 
5  0 


ISS 


J  A 


1985 


UMI 


Friday 

January  11,  1985 


Part  V 


General  Services 
Administration  Board 
of  Contract  Appeais 

48  CFR  Ch.  61 

Rules  of  Procedure;  Final  Rule 
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GENERAL  SERVICES 
ADMINISTRATION  BOARD  OF 
CONTRACT  APPEALS 

4B  CFR  Ch.  61 

Rules  of  Procedure 

agency:  CSA  Board  of  Contract 
Appeals. 

action:  Final  rule. 

summary:  The  CSA  Board  of  Contract 
Appeals  issues  revisions  to  its  rules  of 
procedure  which  will  govern 
proceedings  before  the  Board  in  contract 
appeals  and  petitions  and  in  protests 
involving  procurement  of  automatic  data 
processing  goods  and  services  (ADP). 

EFFCCnvc  date:  January  11. 1985. 

FOM  FURTHER  INFORMATION  CONTACT. 

fames  ).  Regan.  Chief  Counsel,  CSA 
Board  of  Contract  Appeals.  (202)  566- 
0890.  Copies  of  the  rules  may  be 
obtained  from:  Office  of  the  Clerk  of  the 
Board.  (202)  566-0116. 

SUPPLEMENTARY  INFORMATION:  Section 
2713  of  the  Competition  in  Contracting 
Act  of  1984,  to  be  codified  at  40  U.S.C. 
759(h).  provides  that  protests  involving 
procurement  of  ADP  may  be  filed  with 
the  Board  on  or  after  January  15. 1985. 
The  Act  also  provides  that  the  Board  is 
to  adopt  and  issue  rules  and  procedures 
necessary  for  the  expeditious  resolution 
of  such  protests.  The  Board's  rules  of 
procedure  which  govern  proceedings  in 
contract  appeals  were  issued  June  1. 
1964.  by  the  Acting  Administrator  of 
GSA.  They  were  published  in  Appendix 
B  to  48  CFR  Chapter  5  on  September  13. 
1984,  at  49  FR  35938.  A  notice  requesting 
comments  on  proposed  amendments  to 
these  rules  relating  to  proceedings 
before  the  Board  in  ADP  protests  was 
published  on  September  14, 1984,  at  49 
FR  36114.  The  final  rules  of  the  Board 
were  issued  on  November  30, 1984,  by 
the  Chief  Judge  and  Chairman  of  the 
Board  by  BCA  Order  2806.1.  The 
publication  of  these  fmal  rules  has  the 
effect  of  revising  Appendix  B  to  48  CFR 
Chapter  5  and  of  redesignating  the 
Board's  rules  as  48  CFR  Chapter  61. 
These  rules  also  implement  48  CFR  Part 
33. 

The  rules  refer  to  forms  contained  in 
the  Appendix  to  the  rules.  These  forms 
have  not  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501).  They 
will  be  published  in  Hnal  form  after 
OMB  approval  is  obtained. 

List  of  Subjects  in  48  CFR  Chapter  61 

Government  procurement. 


1.  A  new  Chapter  61  is  added  to  48 
CFR  to  read:  Chapter  61 — General 
Services  Administration  Board  of 
Contract  Appeals. 

2.  Appendix  B  of  48  CFR  Chapter  5  is 
transferred  to  new  Chapter  61, 
redesignated  as  Part  6101,  and  revised. 
Part  6101  reads  as  follows: 

PART  6101— RULES  OF  THE  GENERAL 
SERVICES  ADMINISTRATION  BOARD 
OF  CONTRACT  APPEALS 

Sec. 

6101.0  Foreword. 

6101.1  Scope  of  rules:  dermitions: 
construction:  rulings  and  orders;  panels; 
situs  (Rule  1). 

6101.2  Time:  Enlargement;  computation 
(Rule  2). 

6101.3  Service  of  papers  (Rule  3). 

6101.4  The  appeal  Tile:  protest  file  (Rule  4). 

6101.5  Filing  cases;  time  limits  for  filing: 
docketing;  notice  of  protest  by 
contracting  officer  (Rule  5). 

6101.6  Appearances:  notice  of  appearance 
(Rule  6). 

6101.7  Pleadings  (Rule  7). 

6101.8  Motions  (Rule  8). 

6101.9  Election  of  hearing  or  record 
submission  (Rule  9). 

6101.10  Conferences;  conference 
memorandum:  prehearing  order 
sanctions:  prehearing  and  preaubmission 
briefs  (Rule  10). 

6101.11  Submission  on  the  record  without  a 
hearing  (Rule  11). 

6101.12  Record  of  Board  proceedings  (Rule 
12). 

6101.13  Small  claims  procedure  (Rule  13). 

6101.14  Accelerated  procedure  (Rule  14). 

6101.15  General  provisions  governing 
discovery  (Rule  15). 

6101.16  Depositions  (Rule  16). 

6101.17  Interrogatories  to  parties;  requests 
for  admissions;  requests  for  production 
of  documents  (Rule  17). 

6101.18  Hearing  examiners  (Rule  18). 
610119    Hearings:  Scheduling:  notice: 

nnexctised  absences:  suspension 
decision  (Rule  19). 

6101.20  Subpoenas  (Rule  20). 

6101.21  Hearing  procedures  (Rule  21). 

6101.22  Admissiliilily  and  weight  of 
evidence  (Rule  22). 

6101.23  Exhibits  (Rule  23). 

6101.24  Transcripts  of  proceedings: 
corrections  (Rule  24). 

6101.25  Briefs  and  memoranda  of  law  (Rule 
25). 

6101.28  Consolidation:  separate  hearings; 
separate  determination  of  liability  (Rule 
26). 

6101.27  Stay  or  suspension  of  proceedings: 
dismissals  in  lieu  of  stay  or  suspension 
(Rule  27). 

6101  28    Dismissals  (Rule  28). 

6101.29  Decisions  (Rule  29). 

6101  30  Full  Board  consideration  (Rule  30). 

6101.31  Clerical  mistakes  (Rule  31). 

6101.32  Reconsideration:  amendment  of 
decisions:  new  hearings  (Rule  32). 

6101.33  Relief  from  decision  or  order  (Rule 
33). 

6101.34  Harmless  error  (Rule  34). 


6101.35  Award  of  protest  costs:  amoimt  of 
costs  allowed  (Rule  35). 

6101.36  Payment  of  Board  awards  (Rule  36) 

6101.37  Record  on  revi«?w  of  a  Board 
decision  (Rule  37). 

6101.38  Office  of  the  Clerk  of  the  Board 
(Rule  36). 

6101.39  Seal  of  the  Board  (Rule  39). 

6101.40  Forms  (Rule  40). 
Appendix — Form  Nos.  1-5. 

Authority:  41  U.S.C.  601-613:  sec.  2713.  Pub. 
L  96-369.  96  Stat.  1175-1203. 

•101.0    Foreword. 

The  General  Services  Administration 
(GSA)  Board  of  Contract  Appeals  was 
established  in  GSA  pursuant  to  the 
Contract  Disputes  Act  of  1978.  41  U.S.C. 
601-613.  as  an  independent  tribunal  to 
hear  and  decide  contract  disputes 
between  contractors  and  GSA  and  other 
agencies  of  the  United  States,  to  conduct 
proceedings  concerning  petitions  for  a 
contracting  officer's  written  decision 
pursuant  to  41  U.S.C.  605(c)(4),  and  to 
hear  and  decide  appeals  taken  under  the 
Disputes  clause  and  in  connection  with 
contract-related  claims.  Additionally, 
the  Board  hears  and  decides  protests 
filed  under  section  2713  of  the 
Competition  in  Contracting  Act  of  1984, 
to  be  codified  at  40  U.S.C.  759(h), 
involving  procurements  conducted 
under  40  U.S.C.  759.  The  authority  of  the 
Board  is  exercised  in  accordance  with 
the  rules  in  this  part  and  the  agency 
standards  of  conduct  so  that  the 
integrity,  impartiality,  and  independence 
of  the  Board  are  preserved. 

6101.1    Scope  of  rules:  definttions: 
construction;  rulings  and  orders:  panels; 
•Itus(Rutel). 

(a)  Scope.  The  rules  in  this  part  govern 
proceedings  in  appeals  relating  to 
contracts  filed  with  the  Board  on  or  after 
June  1, 1984,  and  all  further  proceedings 
in  appeals  then  pending,  except  to  the 
extent  that  in  the  opinion  of  the  Board, 
their  application  in  a  particular  appeal 
pending  on  the  effective  date  would  be 
infeasible  or  would  work  an  injustice,  in 
which  event  the  former  procedure 
applies.  The  rules  in  this  part  also 
govern  proceedings  in  protests  involving 
procurements  conducted  under  40  U.S.C. 
759,  filed  with  the  Board  on  or  after 
January  15, 1985,  and  proceedings 
concerning  any  petition  filed  with  the 
Board  for  an  order  directing  a 
contracting  officer  to  issue  a  written 
decision  on  a  claim. 

(b)  Definitions  (1)  Appeal:  appellant. 
The  term  "appeal"  means  a  submission 
to  the  Board  of  a  contract  dispute.  For 
purposes  of  this  part,  a  "protest"  is  not 
an  appeal.  The  term  "appellant "  means 
the  contractor  filing  an  appeal  with  the 
Board. 
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(2)  Case.  The  term  "case"  means  an 
appeal,  protest,  or  petition. 

(3)  Filing.  Filing  occur*  upon  receipt 
by  the  Office  of  the  Clertc  of  the  Board 
during  the  Board's  working  hours, 
except  that  in  an  appeal  and  in  a 
petition,  and  not  in  any  other  kind  of 
case: 

(i)  Filing  may  also  be  made  with  the 
Board  by  submitting  a  written  notice  of 
appeal  to  the  contracting  officer  or  to 
the  head  of  the  contracting  agency: 

(ii)  The  filing  date  of  a  document  that 
has  been  mailed  through  the  United 
States  Postal  Service  is  the  date  it  is 
mailed:  and 

(iii)  The  filing  date  of  a  telegram  is  the 
date  it  is  first  transmitted  by  the 
telegraph  company.        ^ 
A  postmark  affixed  by  the  United  States 
Postal  Service  shall  be  presumed  to 
establish  the  date  of  mailing:  postmarks 
affixed  by  postage  meters  will  not  be 
accepted  as  ex'idence  of  the  date  of 
mailing.  The  date  placed  on  a  telegram 
by  the  telegraph  company  shall  be 
presumed  to  establish  the  date  of  first 
transmission. 

(4)  Interested  party.  The  term 
"interested  party"  means  an  actual  or 
prospective  bidder  or  offeror  whose 
direct  economic  interest  would  be 
affected  by  the  award  of  the  contract  or 
by  failure  to  award  the  contract. 

(5)  Intervening  agency  The  term 
"intervening  agency"  means  either  the 
General  Services  Administration  (GSA), 
or  the  agency  for  whirh  GSA  is 
conducting  the  pnjcureraent.  when  the 
agency  seeking  to  intervv  ie  has 
submitted  a  motion  to  inten-pne  in  a 
protest  in  accordance  wfth 
6101.S(a)(3)(ii). 

(6)  Intervener  of  r!:4bti  The  term 
"interx-enor  of  right"  mefcns  an 
interested  party  who  fil^s  w;fh  the 
Board  a  notice  of  inter\<intk)n  in 
accordance  with  6101  5(  iK^M')  and  who 
has  not  filed  a  protest  c^nceTiinj!  the 
same  procurem(?nt  with  I'lp  United 
States  Gener.d  Account  n>»  Office 
(GAO). 

(7)  Permissive  intenf  •  'r  The  teiin 
"permissive  irtcr\enor"  means  any 
entity  that  is  an  interest  ;d  pjrty  and  has 
previously  fil?d  a  protesl  roncernLng  the 
same  proturoment  at  thi  GAO.  or  in  the 
United  Sirftes  Ciaims  C:  u;1,  or  in  a 
district  court  of  the  Unit  'd  States. 

(8)  Parly.  The  term  "p  irty"  means  an 
appellant,  petitioner,  p?  itester. 
respondent,  infen'enor  f  f  right, 
intervening  agency,  or  permissive 
intervenor. 

(9)  Petition:  petitioner  The  term 
"petition"  means  a  request  filed  with  the 
Board  under  41  U.S.C.  603(c)(4)  that  the 
Board  direct  a  contracting  officer  to 


issue  a  written  decision  on  a  claim.  The 
term  "petitioner"  means  the  contractor 
submitting  the  petition. 

(10)  Protest;  protester  The  term 
"protest"  means  a  written  objection  by 
an  interested  party  to  a  solicitation  by  a 
federal  agency  for  bids  or  proposals  for 
a  proposed  contract  for  the  procurement 
or  a  written  objection  to  a  proposed 
award  or  the  award  of  such  a  contract 
which  is  filed  with  the  Board  by  the 
protester  to  initiate  the  protest 
proceeding.  The  term  "protester"  means 
an  interested  party  who  files  a  protest 
with  the  Board  and  who  has  not  filed  a 
protest  with  the  GAO  concerning  the 
same  procurement. 

(11)  Respondent.  The  term 
"respondent"  means  the  Government 
agency  whose  decision,  action,  or 
inaction  is  the  subject  of  an  appeal, 
protest,  or  petition. 

(c)  Construction.  The  rules  in  this  part 
shall  be  construed  to  secure  the  just, 
speedy,  and  inexpensive  resolution  of 
every  case. 

(d)  Rulings,  orders,  and  directions. 
The  Board  may  make  such  rulings  and 
issue  such  orders  and  directions  as  are 
necessary  to  secure  the  just,  speedy,  and 
inexpensive  resolution  of  every  case 
before  the  Board.  Any  ruling,  order,  or 
direction  that  the  Board  may  make  or 
issue  pursuant  to  the  rules  in  this  part 
may  be  made  on  the  motion  or 
application  of  any  party  or  on  the 
initiative  of  the  Board.  The  Board  may 
also  amend,  alter,  or  vacate  a  ruling, 
order,  or  direction  upon  such  terms  as 
are  just. 

(e)  Panels.  Each  case  is  assigned  to  a 
panel  consisting  of  one  or  mor^ 
administrative  judges,  one  of  whom  is 
designated  the  panel  chairman.  In 
appeals  not  processed  under  6101.13  or 
6101.14,  a  panel  shall  consist  of  three  or 
more  administrative  judges.  The  panel 
chairman  has  responsibility  for 
processing  the  case  and  may,  without 
referral  to  other  pane!  members, 
temporarily  suspend  procurement 
authoritv'  in  a  protest,  ru'e  on 
nondispositive  motions,  and  dismiss  a 
case  with  prejudice  upon  the  joint 
request  or  with  the  joint  consent  of  the 
parlies.  Concurrence  of  a  majority  of  the 
panel,  if  more  than  one  judge  is 
assigned,  is  required  for  the  following 
acrions: 

(1)  Adjudicating  an  appeal  or  protest 
on  the  merits  or  denying  or  refusing  such 
an  adjudication:  and 

(2)  Issuing  a  ruling,  order,  or  opinion 
deciding  a  motion  filed  under  6101.32  or 
6101.33. 

Any  action  that  may  be  taken  by  a  panel 
may  be  taken  by  the  full  Board  pursuant 
to  6101.30. 


(f)  Situs.  The  Board's  address  is:  18th 
and  F  Streets,  N.W.,  Washington.  DC. 
20405.  The  Board's  telephone  number  is 
(202)  566-0116. 

6101^    Time:  Enlargement;  computation 
(Rule  2). 

(a)  Time  for  performing  required 
actions.  AU  time  limitations  prescribed 
in  this  part  or  in  any  order  or  direction 
given  by  the  Board  are  maximums,  and 
the  action  required  should  be 
accomplished  in  less  time  whenever 
possible. 

(b)  Enlarging  time.  Upon  application 
of  a  party  for  good  cause  shown,  the 
Board  may  enlarge  any  time  prescribed 
by  this  part  or  by  an  order  or  direction 
of  "the  Board.  The  exceptions  are  the 
time  limits  for  filing  appeals  and 
protests  (6101.5(b)  (1)  and  (3))  and  for 
convening  the  suspension  hearing 
(6101.19(a)(2}).  A  written  application  is 
required,  but  in  exigent  circumstances 
an  oral  request  may  be  made  and 
followed  by  a  written  request.  An 
enlargement  of  time  may  be  granted 
even  though  the  request  was  filed  after 
the  time  for  taking  the  required  action 
expired,  but  the  party  requesting  the 
enlargement  must  show  good  cause  for 
its  inability  to  make  the  request  before 
that  time  expired. 

(c)  Computing  time.  Except  as 
otherwise  required  by  law,  in  computing 
»  period  of  time  prescribed  by  this  part 

-if  by  order  of  the  Board,  the  day  from 
which  the  designated  period  of  time 
begins  to  run  shall  not  be  counted,  but 
the  last  day  of  the  period  shall  be 
counted  unless  that  day  is  a  Saturday,  a 
Sunday,  or  a  legal  holiday  under  federal 
law,  in  which  event  the  period  shall 
include  the  next  business  day.  When  the 
period  of  time  prescribed  or  allowed  is 
less  than  7  days,  any  intervening 
Saturday,  Sunday,  or  federal  holiday 
shall  not  be  counted.  When  the  period  of 
time  prescribed  or  allowed  is  7  days  or 
more,  intervening  Saturddys.  Sundays, 
and  federal  holidays  shall  be  rounlf-d 
except  as  otherwise  pi  ovided.  The 
exceptions  are  the  lO-dtiy  time  limits  for 
filing  protests  (G101.5lb)(3)  (ii)  and  (iii)) 
and  submitting  the  protest  file 
(6101.4(a)),  the  15-day  period  for  filing 
the  protest  answer  (6:01.7(cJ(2)).  the  25- 
day  period  for  commencement  of  the 
hearing  on  the  merits  of  the  protests, 
and  the  45-day  period  for  deciding  the 
protest.  Time  for  filing  any  document  or 
copy  thereof  with  the  Board  expires 
when  the  Office  of  the  Clerk  of  the 
Board  closes  on  the  last  day  on  which 
such  filing  may  be  made. 
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6101.3    S«rvic«  of  pap«r*  (Rule  3). 

(a)  On  whom  service  must  be  tiiadf 
Except  as  this  part  provides  or  the 
Board  may  order,  when  a  party  sends  « 
document  to  the  Board  it  must  at  the 
same  lime  send  a  copy  to  any  other 
party  in  the  manner  provided  in 
paragraph  (b)  of  this  rule.  Subpoenas 
|b101.20)  and  posthearing  and  reply 
briefs  (6101.25)  are  exceptions  to  !hi.s 
requirement.  Any  papers  required  to  be 
served  on  a  party  shall  be  filed  with  the 
Board  before  service  or  within  a 
reasonable  time  thereafter,  but  the 
Board  may  on  motion  of  a  party  or  on  its 
own  initiative  order  that  depositions 
upon  oral  examination  and 
interrogatories,  requests  for  documents, 
requests  for  admission,  and  answers 
Hnd  responses  thereto  not  be  filed 
unless  on  order  of  the  Board  or  for  use 
in  a  proceeding. 

(b)  When  service  must  be  made — (1 ) 
Appeals  and  petitions.  Except  as  this 
part  provides  or  the  Board  may  order, 
when  a  party  to  an  appeal  or  petition 
files  a  document  with  the  Board,  it  must 
serve  a  copy  on  the  other  party  by  mail 
nr  some  other  equally  or  more 
expeditious  means  of  transmittal. 

(2)  Protests.  When  a  protest  is  filed 
with  the  Board,  the  protester  must  serve 
a  copy  on  the  contracting  officer  whose 
decision  or  action  is  being  protested  by 
n'-.eans  reasonably  calculated  to  effect 
delivery  on  the  snme  day  the  protest  is 
filed  with  the  Board.  When  a  party  to  a 
protest  files  with  the  Board  any  other 
document,  it  must  serve  a  copy  on  ever> 
other  party  by  means  reasonably 
calculated  to  effect  delivery  within  I 
day  after  the  document  is  filed  with  the 
Board.  Documents  filed  in  camera 
pursuant  to  6101.12(h)  need  not  he 
served  on  the  other  parties. 

(c)  Proof  of  service.  Except  ivhen 
service  is  not  required,  a  party  sending  a 
document  to  the  Board  must  indicate  to 
the  Board  that  a  copy  has  also  been  sent 
to  every  other  party.  This  may  be  done 
by  certificate  of  service,  by  the  notation 
of  a  carbon  copy  (cc:).  or  by  anv  other 
means  that  can  reasonably  be  expected 
to  indicate  to  the  Board  that  other 
parties  have  received  a  copy. 

(d)  Failure  to  make  service.  If  u 
document  sent  to  the  Board  by  a  party 
does  not  indicate  that  a  copy  has  been 
served  on  every  other  party,  the  Board 
may  return  the  document  to  the  party 
that  submitted  it  with  such  directions  as 
it  considers  appropriate,  or  the  Board 
may  inquire  whether  a  party  has 
received  a  copy  and  note  on  the  record 
the  fact  of  inquiry  and  the  response  and 
may  also  direct  the  party  that  submitted 
the  document  to  serve  a  copy  on  any 
other  party.  In  the  absence  of  proof  of 


service  a  document  may  be  treated  by 
the  Board  as  not  properly  filed. 

6101.4    Tbe  appeal  fil«:  protest  file  (Rule 
4). 

(a)  Submission  to  the  Buurd  by  the 
(ontracting  officer.  Within  30  days  from 
receipt  of  notice  that  an  appeal  has  been 
filed,  or  in  a  protest,  within  10  days  after 
its  filing  excluding  Saturdays.  Sundays. 
and  federal  holidays,  or  within  such 
time  as  the  Board  may  allow,  the 
contracting  officer  shall  file  with  the 
Ekiard  appeal  or  protest  file  exhibits 
consisting  of  all  documents  and  other 
tangible  things  relevant  to  the  claim  or 
protest  and  to  the  contracting  officer's 
decision  whi(  h  has  been  acpealed  or 
protested,  including: 

(1)  The  contracting  officer's  decision, 
if  any.  from  which  the  appeal  or  protest 
is  taken; 

(2)  The  contract,  if  any.  including 
amendments,  specification^,  plans, 
drawings: 

(3)  All  correspontlerice  between  or 
among  the  parties  that  is  relevant  to  the 
appeal  or  protest,  including  the  written 
claim  or  claims  that  are  the  subject  of 
the  appeal,  and  evidence  nf  their 
certification,  if  any: 

(4)  Affidavits  or  statements  of  any 
witnesses  on  the  matter  in  dispute  or 
under  protest  and  transcripts  of  any 
testimony  taken  before  the  filinjj  of  th» 
notice  of  appeal  or  protest; 

(5)  All  documents  and  other  tangible 
things  on  which  the  contracting  officer 
relied  in  making  the  decision  or  in 
taking  the  action  protested,  including  a 
copv  of  the  tigency  procurement  request, 
the  delegation  of  procurement  authority, 
if  any.  and  any  correspondence  relating 
thereto: 

(6)  rhe  abstract  of  bids,  if  any; 

(7)  In  a  protest,  a  copy  of  the 
solicitation,  protester's  bid  or  proposal, 
and.  if  bid  opening  has  occurred  and  no 
contract  has  been  awarded,  a  copy  of 
finy  bid  relevant  to  the  protest; 

(8)  In  a  protest  of  a  negotiated 
procurement  when  no  award  has  been 
made,  a  copy  of  any  offer  or  proposal 
being  considered  for  award  and  which  is 
relevant  to  the  protest  (ordinarily,  these 
documents  will  be  submitted  in  camera 
pursuant  to  6101.12(h));  and 

(9)  Any  additional  existing  evidence 
or  information  deemed  necessary  to 
determine  the  merits  of  the  appeal  oi 
protest. 

The  contracting  officer  shall  serve  a 
copy  of  the  appeal  or  protest  file  on  the 
appellant  and  on  all  other  parties  at  the 
same  time  that  the  contracting  officer 
files  it  with  the  Board,  except  that  the 
contracting  officer  need  not  serve  on  the 
appellant  or  on  any  other  party  those 
documents  furnished  the  Board  in 


camera  pursuant  to  6101.12(h)  or  those 
documents  previously  furnished. 
However,  the  contracting  officer  must 
serve  on  the  appellant  or  protester  and 
on  all  other  parties  a  list  identifying  the 
specific  documents  filed  with  the  Board 
giving  sufficient  details  necessary  for 
their  re(  opnition.  However,  the  list  must 
not  reveal  the  number  and  identity  of 
the  offerors  whose  proposals  are  filed  in 
camei  a  and  should  include  an 
identifying  statement,  e.g.,  "proposal(s) 
being  considered  for  award."  This  list 
must  also  be  filed  with  the  Board  as  an 
exhibit  to  the  appeal  or  protest  file. 

(I) I  Submission  to  the  Board  by 
appellant  or  any  other  party.  Within  30 
days  after  filing  of  the  responder^fs 
appeal  file  exhibits,  within  5  days  after 
receipt  of  the  respondent's  protest  file 
exhibits,  or  within  such  time  as  the 
Board  may  allow,  the  appellant  or  any 
other  party  shall  file  with  the  Board  for 
inclusion  in  the  appeal  or  protest  file 
documents  or  other  tangible  things 
relevant  to  the  appeal  or  protest  that 
have  not  been  submitted  by  the 
contracting  officer.  The  appellant  or  any 
other  party  shall  serve  a  copy  of  its 
additional  exhibits  upon  the  respondent 
and  every  other  party  at  the  same  time 
as  it  files  them  with  the  Board. 

(c)  Submissions  on  order  of  the  Board. 
The  Board  may.  at  any  time  during  the 
pcndi  ncy  of  the  appeal  or  protest, 
require  any  party  to  file  other 
documents  and  tangible  things  as 
additional  exhibits. 
^     (d)  Organization  of  the  appeal  and 
p^uttst  hies.  Appeal  and  protest  file 
evhibits  may  be  originals  or  true,  legible, 
and  complete  copies.  They  shall  be 
arranged  in  chronological  order  within    , 
each  submission,  earliest  documents 
first,  bound  on  the  left  margin  except 
where  size  or  shape  makes  such  binding 
impracticable,  numbered,  tabbed,  and 
indexed.  The  numbering  shall  be 
consecutive,  in  whole  arable  numerals 
(no  letters,  decimals,  or  fractions),  and 
continuous  from  one  submission  to  the 
next,  so  that  the  complete  file,  after  all 
submissions,  will  consist  of  one  set  of 
consecutively  numbered  exhibits.  The 
index  should  include  the  date  and  a 
brief  description  of  each  exhibit  and 
shall  indicate  which  exhibits,  if  any. 
have  been  filed  with  the  Board  in 
camera  or  otherwise  not  served  on 
every  other  party. 

[e)  lengthy  >;  bulky  documents.  The 
Board  may  waive  the  requirement  to 
furnish  other  parties  copies  of  bulky, 
lengthy,  or  outsized  documents 
submitted  to  the  Board  as  exhibits.  The 
requirements  of  paragraph  (d)  of  this 
section  apply  to  such  documents.  In 
addition,  the  party  submitting  them  shall 
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make  them  reasonably  available  to  all 
other  parties  for  inspection  if  it  has 
retained  copies,  and  the  Buard  will  also 
make  them  available  for  inspection  at  its 
offices. 

(f)  L'se  of  appeal  or prrjtest  file  as 
evidence.  All  exhibits  in  the  appeal  or 
protest  file  are  part  o:  ihe  recorid  upon 
which  (hi?  Buard  will  fender  its  decision, 
except  for  those  as  to  which  an 
objection  hiis  been  sustained.  Unless 
otherwise  or-dered  by  the  Board, 
objection  to  any  exhi  )i;  may  be  made  at 
any  time  before  the  fi  'st  witness  is 
sworn  or.  if  th.^  appee .'  m  protest  is 
submitted  on  the  record  pursuant  to 
6101.11.  at  any  lime  p  icr  to  or 
concurrent  with  the  first  record 
submission.  The  Boar  J  may  enlarge  the 
lime  for  such  ubjecliors  and  will 
consider  an  objeclionimadp  during  a 
hearing  if  the  ground  far  objection  could 
not  reasonably  have  ieen  earlier  known 
to  the  objecting  party!  If  an  objection  is 
sustained,  Ihe  Board  f?i!l  so  note  in  Ihe 
record. 

(g)  IV/icn  appeal  or 
required.  The  Board 
dis(>ense  with  the  sul 


}ro!est  fjJi  not 
|iay  postpone  or 
lission  oi  anv  or 


all  iippeal  or  protest  file  exhibits. 

6101.5    Filing  cases;  time  limits  for  filing; 
docketing;  notice  of  protest  by  contracting 
officer  (Rule  S). 

(a)  FUins  cases.  An  appeal  is 
commenced  by  filing  a  notice  of  appeal 
with  the  Board,  or  by  Bubmitting  a  notice 
of  appeal  to  the  contracting  officer  or  to 
the  head  of  the  contracting  agency.  A 
proceeding  on  a  petition  or  a  protest  is 
commenced  by  filing  it  with  the  Board. 

(1)  Notice  of  appeal;  pftition.  (i)  A 
notice  of  appeal  or  petition  shall  be  in 
writing  and  should  be  signed  by  the 
appellant  or  petitioner  or  by  the 
appellant's  or  petitioi^r's  attorney  or 
authorized  representative.  If  the  appeal 
is  from  a  contracting  officer's  decision, 
the  notice  of  appeal  sJiould  describe  the 
decision  in  enough  derail  to  enable  the 
Board  to  differentiate  that  decision  from 
any  other:  the  contractor  can  salisfy  this 
requirem(!:it  by  attacl^ing  a  copy  of  the 
contracting  officer's  dtcision  to  the 
notice  cf  appeal.  If  anj appeal  is  taken 
from  the  failure  of  a  ctn'racting  officer 
to  issue  a  decision,  oijif  a  petition  is 
filed  with  the  Board.  Ipe  notice  of  appeal 
or  petition  should  destnbe  in  detail  the 
claim  that  the  contrac)ling  officer  has 
failed  to  decid.e:  the  ctntractor  can 
sati.sfy  this  requirement  by  attaching  a 
copy  of  the  written  claim  submission  to 
the  notice  of  appeal  of  petition. 

(ii)  A  written  notice  in  any  form, 
including  the  one  specified  in  the 
Appendix  to  this  part,  is  sufficient  to 
initiate  an  appeal.  The  notice  of  appeal, 
or  a  petition,  should  include  the 


following  information.  (A)  The  number 
and  date  of  Ihe  contract;  (B)  the  name  of 
the  agency  and  the  component  thereof 
against  which  the  claim  has  been 
asserted;  |C)  the  name  of  the  contracting 
officer  whose  decision  or  failure  to 
decide  is  appealed  and  the  date  of  the 
decision,  if  any:  (D)  a  brief  account  of 
Ihe  circumstances  giving  rise  to  the 
appeal;  and  (E)  an  estimate  of  the 
amount  of  money  in  controversy,  if  ahy, 
and  if  known. 

(iii)  The  appellant  or  petitioner  must 
send  a  copy  of  the  notice  of  appeal  or 
petition  to  the  contracting  officer  whose 
decision  is  appealed  or.  if  there  has 
been  no  decision,  to  the  contracting 
officer  before  whom  the  appellant's 
claim  is  pending. 

(2)  Protest.  The  only  acceptable  form 
for  a  protest  is  the  pleading  prescribed 
in  6101.7(b)!2),  which  must  be  filed  with 
the  Board,  with  a  copy  to  the  contracting 
officer  as  prescribed  in  6101.3(bji2].  A 
protest  may  not  be  filed  with  the  Board 
by  an  interested  party  who  has  filed  a 

'protest  concerning  the  same 
procurement  with  the  GAO.  Any  other 
interested  party  or  agency  described  in 
paragraph  (a)(3)  of  this  section  may 
participate  as  a  party  to  a  protest  by 
filing  a  notice  of  intervention  or  a 
motion  to  intervene,  as  appropriate. 

(3)  Intene.ntion.  Intervention  as  a 
party  in  a  protest  is  permitted,  as 
follows: 

(i)  Notice  of  intervention  by 
intervenor  of  right.  An  intervenor  of 
right  may  intervene  in  a  protest  by  filing 
a  notice  of  intervention  with  the  Board 
and  sen.  ing  copies  upon  all  known 
parties  and  upon  any  potential 
intervening  agency.  It  shall  be  the 
responsibility  of  the  intervenor  to 
contact  the  Board  or  the  respondent  to 
obtain  any  information  it  requires  for 
filing  its  notice  of  intervention  and  for 
serving  it  upon  other  parties.  The  notice 
shall  set  forth  the  name,  address,  and 
telephone  number  of  the  person  signing 
Ihe  notice.  Ihe  nature  ol  the  par'ys 
direct  economic  interest  that  would  be 
affected  by  the  award  of  the  contract  or 
by  failure  to  award  the  contract,  the 
party's  statement  of  position  regarding 
the  protest,  and  any  other  grounds  for 
protest.  All  such  grounds  must  be  fully 
supported  by  specific  allegations  and, 
where  practicable,  affidavits  or  other 
pertinent  documents,  and  must  be  timely 
asserted  as  provided  in  paragraph  (b)(3) 
of  this  section.  Receipt  of  such  notice 
will  be  acknowledged  by  the  Board,  and 
it  shall  be  the  responsibility  of  the 
intervenor  to  contract  the  Board  to 
ascertain  the  status  of  the  protest, 
including  the  time  and  place  of  any 
hearings  or  other  proceedings. 


(ii)  Motion  to  intervene  by  intervening 
agency.  The  Board  may  permit  an 
intervening  agency,  upon  motion  timely 
filed  pursuant  to  paragraph  (b)(4|  of  this 
section,  to  intervene  in  a  protest 
provided  that  the  intervention  will  not 
unduly  delay  or  prejudice  the 
adjudication  of  the  rights  of  the  original 
parties.  The  GSA  is  eligible  to  intervene 
on  the  question  of  whether  a  delegation 
of  procurement  authority  is  required  or 
whether  the  procuring  agency  has  failed 
to  meet  any  condition  of  a  delegation 
granted  by  specific  lequest  or  by 
regulation.  The  agency  for  which  GSA  is 
conducting  the  procurement  may  be 
permitted  to  intervene  in  an  appropriate 
case. 

(iii)  Motion  to  intervene  by  permissive 
intervenor.  The  Board  may  permit  any 
entity  defined  in  6101.1(b)(7).  upon 
motion  timely  filed  pjrsuant  to 
paragraph  (b)(4)  of  this  section,  to 
intervene  in  a  protest.  Such  entity  is 
eligible  to  intervene  on  the  issues 
already  under  protest  and  only  if  its 
participation  will  not  unduly  delay  or 
prejudice  the  rights  of  the  original 
parties.  This  limited  paiticipation  may 
affect  the  applicant's  rights  of  discovery 
and  cross-examinaticn  and  invoh  ement 
in  any  hearing  or  settlement  of  the 
protest.  A  permissive  intervenor  will  not 
be  permitted  to  elect  a  hearing  (6101.9). 

(b)  Time  limits  for  filing  appruJs, 
petitions,  protests  and  for  intervening — 
(1)  Appeals — (i)  An  appeal  from  a 
decision  of  a  contract'ng  officer  shall  be 
filed  no  later  than  90  days  after  the  date 
the  appellant  receives  that  decision. 

(ii)  An  appeal  may  be  filed  with  the 
Board  should  the  contracting  officer  fail 
or  refuse  to  issue  a  timely  decision  on  a 
claim  submitted  in  writing,  properly 
certified  if  required. 

(2)  Petitions.  A  contractor  may  file 
with  the  Board  a  petition  that  the  Board 
direct  a  contracting  officer  to  issue  a 
written  decision  on  a  claim. 

(3)  Protests.  A  protest  will  be 
considered  by  the  Board  if  it  includes 
the  information  required  by  6101.7(b)(2) 
and  is  timely  filed.  In  determining  the 
time  for  filing  protests  under  paragraphs 
(b)(3)  (ii)  and  (iii)  of  this  section, 
intervening  Saturdays,  Sundays,  and 
federal  holidays  shall  not  be  counted. 

(i)  A  protest  based  upon  alleged  -> 
improprieties  in  any  type  of  solicitation 
which  are  apparent  before  bid  opening 
or  the  closing  date  for  receipt  of  initial 
proposals  shall  be  filed  before  bid 
opening  or  the  closing  date  for  receipt  of 
initial  proposals.  In  the  case  of 
negotiated  procurements,  alleged 
improprieties  which  do  not  exist  in  the 
initial  solicitation  but  which  are 
subsequently  incorporated  therein  must 
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be  protested  no  later  than  the  next 
closing  date  for  receipt  of  proposal 
following  the  incorporation:  and 

(ii)  A  protest,  other  than  one  covered 
in  paragraph  (b)(3)(i)  of  this  section, 
shall  be  filed  no  later  than  10  days  after 
the  basis  for  the  protest  is  known  or 
should  have  been  known,  whichever  is 
earlier. 

(iii)  If  a  protest  has  been  filed  initially 
with  the  agency,  any  subsequent  protest 
to  the  Board  filed  within  10  days  of 
formal  notification  of.  or  actual  or 
constructive  knowledge  of.  initial 
adverse  agency  action  will  be 
considered,  provided  that  the  initial 
protest  to  the  agency  was  filed  in 
accordance  with  the  applicable  time 
limit  in  paragraphs  (b)(3)  (i)  and  (ii)  of 
this  section. 

(iv)  A  protest  which  is  timely  under 
this  rule  but  is  Tiled  more  that  10 
calendar  days  after  contract  award  will 
not  be  subject  to  the  procedure  in 
6101.19  for  suspension  hearing  and 
derision. 

(4)  Intervention.  Any  intervenor  of 
right  or  intervening  agency  receiving 
notire  of  a  protest  as  provided  in 
paragraph  (d)  of  this  section  may.  by 
intervening  within  4  days  after  receipt  of 
notice,  participate  fully  as  a  party  to  a 
protest.  When  such  a  party  intervenes,  it 
may  raise  at  the  time  it  files  its  notice  or 
motion  any  new  issue  concerning  the 
protested  procurement,  provided  that 
the  new  issue  is  timely  raised  under 
paragraph  (b)(3)  of  this  section  and 
further  that  the  notice  or  motion 
complies  fully  with  the  pertinent 
requirements  of  paragraph  (a)(3)  of  this 
section.  An  intervening  agency  may  also 
file  a  motion  to  intervene  within  4  days 
of  receipt  of  a  notice  of  intervention 
which  raises  a  new  issue. 

(c)  Notice  of  docketing.  Notices  of 
appeal,  petitions,  and  protests  will  be 
docketed  by  the  Office  of  the  Clerk  of 
the  Board,  and  a  written  notice  of 
docketing  will  be  sent  promptly  to  all 
parties. 

(d)  Notice  of  protest  by  contracting 
officer.  Within  1  day  after  receipt  of  a 
copy  of  the  protest,  the  contracting 
officer  shall  give  oral  or  written  notice 
of  the  protest:  to  all  Hrms  solicited  who 
appear  to  be  affected  by  the  protest,  if 
sealed  bids  or  initial  offers  or  proposals 
have  not  been  opened:  to  all  bidders  or 
offerors,  if  no  award  has  been  made  and 
bids  have  been  opened  or  the  date  for 
receipt  of  initial  proposals  has  passed: 
or.  if  award  has  been  made,  to  the 
contractor  and  all  bidders  or  offerors.  If 
the  procuring  agency  is  other  than  the 
CSA,  notice  shall  also  be  given  to  the 
CSA  o^icial  delegating  procurement 
authority  to  the  agency.  If  the  CSA  is 
procuring  on  behalf  of  another  agency. 


notice  shall  also  be  given  by  the 
contracting  o^icer  to  that  agency.  If 
written  notice  is  provided  under  this 
paragraph  it  must  be  provided  by  means 
reasonably  calculated  to  effect  delivery 
within  1  day  after  the  copy  of  the  protest 
is  received  by  the  contracting  officer. 
The  contracting  officer  will  confirm  by 
written  notification  to  the  Board  within 
5  days  after  receipt  of  the  protest 
whether  the  requisite  notice  was 
provided  and  list  all  persons  and 
agencies  to  whom  such  notice  was 
given. 

6101.6  Appearances;  notic*  of 
appcaranc*  (Rul*  6). 

(d)  Appearances  before  the  Board- 
it)  Appellant:  petitioner:  protester: 
interxenor  Any  appellant,  petitioner, 
protester,  or  intervenor  may  appear 
before  the  Board  by  an  attorney  at  law 
licensed  to  practice  in  a  state, 
commonwealth,  or  territory  of  the 
United  States,  in  the  District  of 
Columbia,  or  in  a  foreign  country. 
Alternatively,  an  individual  appellant, 
petitioner,  protester,  or  intervenor  may 
appear  in  his  own  behalf:  a  corporation, 
trust,  or  association  may  appear  by  one 
of  its  officers  or  by  any  other  authorized 
representative:  and  a  partnership  may 
appear  by  one  of  its  members  or  by  an> 
other  authorized  representative. 

(2)  Respondent;  inter\ening  agency. 
The  respondent  and  any  intervening 
aaency  may  appear  before  the  Board  by 
an  attorney  at  law  licensed  to  practice 
in  a  state,  commonwealth,  or  territory  of 
the  United  States,  in  the  District  of 
Columbia,  or  in  a  foreign  country. 
Alternatively,  the  respondent  may 
appear  by  the  contracting  officer  or  by 
the  contracting  officer's  authorized 
representative. 

(b)  Notice  of  appearance.  Unless  a 
notice  of  appearance  is  filed  by  some 
other  person,  the  person  signing  the 
notice  of  appeal,  petition,  protest,  notice 
of  inter\'ention.  or  motion  to  intervene 
shall  be  deemed  to  have  appeared  on 
behalf  of  the  appellant,  petitioner, 
protester,  or  intervenor,  and  the  head  of 
the  respondent  agency's  or  the 
intervening  agency's  litigation  office 
shall  be  deemed  to  have  appeared  on 
behalf  of  the  respondent.  A  notice  of 
appearance  in  the  form  specified  in  the 
Appendix  to  this  part  is  sufficient. 

6101.7  Pleadings  (Rul*  ry. 

(a)  Pleadings  required  and  permitted. 
Except  as  the  Board  may  otherwise 
order,  the  Board  requires  the  submission 
of  a  complaint  or  a  protest  and  an 
answer.  In  appropriate  circumstances, 
the  Board  may  order  or  permit  a  reply  to 
an  answer. 


(b)  Complaint:  protest— (1)  Complaint. 
No  later  than  30  days  after  the  docketing 
of  the  appeal,  the  appellant  shall  file 
with  the  Board  a  complaint  setting  forth 
its  claim  or  claims  in  simple,  concise, 
and  direct  terms.  The  complaint  should 
set  forth  the  factual  basis  of  the  claim  or 
claims,  with  appropriate  reference  to  the 
contract  provisions,  and  should  state  the 
amount  in  controversy,  or  an  estimate 
thereof,  if  any  and  if  known.  No 
particular  form  is  prescribed  for  a 
complaint,  and  the  Board  may  designate 
the  notice  of  appeal,  a  claim  submission, 
or  any  other  document  as  the  complaint, 
either  on  its  own  initiative  or  on  request 
of  the  appellant. 

(2)  Protest.  A  protest  is  commenced 
by  filing  it  with  the  Board.  The  initial 
filing  in  a  protest  shall  be  in  writing  and 
signed  by  the  protester  or  by  the 
protester's  attorney  or  authorized 
representative.  It  shall  include: 

(i)  The  name,  address,  and  telephone 
number  of  the  person  signing  the  protest; 

(ii)  The  number  and  date  of  the 
solicitation  and  the  date  for  submission 
of  sealed  bids  or  initial  proposals: 

(iii)  If  a  contract  has  been  awarded, 
the  number  and  date  of  the  contract,  and 
to  whom  awarded  (if  known); 

(iv)  The  name  and  component  of  the 
agency  and  the  name  of  the  contracting 
officer  whose  decision  the  Board  is 
being  asked  to  review: 

(v)  The  grounds  for  protest,  which 
must  be  fully  supported  by  specific 
allegations,  including  citations  to 
statutes,  regulations,  or  delegations  of 
procurement  authority  claimed  to  be 
violated,  and,  where  practicable, 
affidavits  or  other  documents: 

(vi)  A  statement  of  the  basis  of  the 
Board's  jurisdiction  to  hear  and  consider 
the  protest: 

(vii)  Proof  of  the  timeliness  of  the 
protest:  and 

(viii)  If  a  hearing  is  sought  to 
determine  whether  procurement 
authority  should  be  suspended 
(suspension  hearing)  or  to  determine  the 
merits  of  the  protest,  a  specific  request 
for  such  a  hearing  or  hearings. 
A  protest  timely  filed  which  does  not 
include  the  information  required  by  this 
section  will  not  be  considered  unless  it 
is  timely  amended  as  permitted  by 
paragraph  (f](2)(i)  of  this  section. 

(c)  Answer — (1)  Appeal  answer.  No 
later  than  30  days  after  the  filing  of  the 
complaint  or  of  the  Board's  designation 
of  a  complaint,  the  respondent  shall  file 
with  the  Board  an  answer  setting  forth 
simple,  concise,  and  direct  statements  of 
its  defenses  to  the  claim  or  claims 
asserted  in  the  complaint  as  well  as  any 
affirmative  defenses  it  chooses  to  assert. 
In  lieu  of  answering,  the  respondent  may 
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file  a  dispositive  motion  of  one  of  the 
sorts  enumerated  in  6101.8(c)  or  a 
motion  for  a  more  definite  statement;  if 
such  a  motion  if  fil3d  and  is  denied  by 
the  Board  in  wholo  or  in  part,  the 
respondent  shall  file  its  answer  no  later 
than  30  days  after  the  Bonrd's  ruling  on 
the  motion.  If  no  answer  or  motion  is 
timely  filed,  the  Board  may  enter  a 
general  denial,  in  which  case  the 
respondent  may  thereafter  amend  the 
answer  to  assert  afTirmative  defenses 
only  by  leave  of  the  Board  and  as 
otherwise  prescribed  by  paragraph  (f)(l  j 
of  this  section.  The  Board  will  inform 
the  parties  when  it  enters  a  general 
denial  on  behalf  of  the  respondent. 

(2)  Protest  answer.  No  later  than  15 
days  after  the  filing  of  the  protest,  the 
respondent  shall  filf  its  answer  with  the 
Board  setting  forth  its  defenses  to  the 
protest,  and  its  findings,  actions,  and 
recommendctiops  in  the  matter. 
Inter>"'r'ig  Saturdays,  Sundays,  or 
federal  holidays  shall  not  be  counted  in 
determining  the  time  for  Tiling  this 
pleading.  A  dispositive  motion  or  a 
motion  for  a  more  definite  statement 
may  not  be  filed  in  lieu  of  the  protf»«t 
answer. 

(d)  Reoly  to  an  answer  or  response  to 
a  notice  of  intervention  or  motion  to 
intervene.  If  the  Boatd  orders  oi  permits 
a  reply  to  an  answ-or  or  a  re.sponse  to  a 
notice  of  intervenuon  or  jnotion  to 
interv,?ne,  it  shall  be  filej  as  dirrrted  by 
the  Board.  i 

(e)  Modificntions  to  requirement  for 
pleadinjs.  If  the  appellartl  has  fleeted 
the  small  rlatms  procedure  provided  by 
6101.13  ur  the  accelerate^  proi,eJure 
provided  by  6101.14,  the  bubmission  of 
pleadings  shall  be  governed  by  the 
applicable  section. 

(f)  Amendment  of  pleadings — (IJ 
Appeals.  Each  party  to  an  appeal  may 
amend  its  pleadings  once  wiihout  leave 
of  the  Cj ard  at  any  t:n!e  before  a 
responsive  pleading  is  filed;  if  the 
pleading  is  one  to  which  no  responsive 
pleading  it  permitted,  such  amendment 
may  be  made  at  any  time  within  20  days 
after  it  is  served,  or,  in  small  claims 
proceedings  under  6101.13,  within  10 
days  after  it  is  served.  The  Board  may 
permit  the  parties  to  amend  pleadings 
further  on  conditions  fair  to  both  parties 
If  a  response  to  the  unamended  pleadin,:^ 
was  required  by  this  pirt  or  by  an  order 
of  the  Board,  a  response  to  the  amended 
pleading  shall  he  filed  no  later  than  30 
days  after  the  filing  of  the  amended 
pleading,  or,  in  small  claims 
proceedings,  no  later  than  15  days  after 
the  filing  of  the  amenrJed  pleading. 
6101.12(e)  concerns  amendments  to 
pleadings  to  conform  to  the  evidence. 

(2)  Protests,  (i)  If  a  timely  protest  does 
not  include  all  the  information  required 


by  paragraph  (b)(2)  of  this  section,  the 
Board  may,  in  its  discretion,  so  inform 
the  protester  and  grant  it  leave  to  amend 
the  protest  to  supply  the  missing 
information,  except  that  a  protest  may 
be  amended  to  include  the  information 
required  in  paragraph  (b](2)(v)  of  this 
section  only  if  that  information  is  filed 
in  writing  with  the  Board  and  served 
upon  the  contracting  officer  within  the 
time  limits  of  6101.5(b)(3].  Enlargement 
of  time  (6101.2(b))  will  not  be  granted  to 
comply  with  this  requirement.  As  to  any 
other  information  required  in  paragraph 
|b)l2)  of  this  section,  the  Board  will 
ordmarily  grant  such  additional  time  for 
the  filing  of  an  amendment  to  the  protest 
as  is  reasonable  and  fair  in  the 
circumstances.  Except  fur  purposes  of 
determining  the  timeliness  of  the  initial 
filing,  the  filing  date  of  a  protest  which 
is  amended  by  leave  of  the  Bcird  shall 
be  the  date  of  the  filing  of  the 
amendment. 

(ii)  The  notice  of  intervention  or 
motion  to  intervene  provided  for  in 
6101.5(a)(3)  may  not  be  amended  after 
the  lime  limi's  set  in  6101.5(b)(4)  for 
filing  such  notice  or  motion. 

6101.8    Motions  (Rule  8). 

(a)  How  motions  are  made.  Motions 
iHriy  be  oral  or  written.  A  written  motion 
shall  indicate  the  relief  or  order  sought 
and,  either  in  the  text  of  the  motion  or  in 
an  accompanying  legal  memorandum, 
the  grounds  therefor,  and,  in  addition,  a 
motion  for  summary  relief  shall  comply 
with  ihc  requirements  of  paragrnph  (g) 
of  '.his  section.  6101.25  prescribes  the 
form  and  content  of  legal  memoranda. 
Orcil  .-notions  shall  be  made  on  the 
record  and  in  the  presence  of  the  other 
pi^rty. 

(b)  When  motions  may  be  made.  A 
motion  f'led  in  lieu  of  an  answer 
pursuant  to  bl01.7lc)(l)  shall  be  filed  no 
later  thnn  the  date  on  which  the  answer 
is  required  to  be  filed.  Any  other 
dispositive  motion  shall  be  made  as 
soon  ,js  the  <?rounds  therefor  are  known 
f^xcept  that  all  dispositive  motions  in  a 
protest  shall  be  filed  no  later  than  15 
d.iys  after  the  filing  of  the  protest,  Any 
other  rriotiun  shall  be  made  promptly  or 
as  required  by  this  part. 

(c)  D'rpasitivp  mntiors.  The  following 
dispositive  motions  may  properly  be 
made  before  the  Board: 

(1)  Motions  to  dismiss  for  lack  of 
jurisdiction  or  for  fnilure  to  state  a  claim 
upon  which  relief  can  be  granted  or  for 
failure  to  state  a  valid  basis  for  protest; 

(2)  Motions  to  dismiss  for  failure  to 
prosecute; 

(3)  Motions  for  summary  relief 
(analogous  to  summary  judgment)  in 
appeals; 


(4)  Motions  to  dismiss  a  protest  which 
is  frivolous  or  untimely  filed; 

(5)  Any  other  motion  to  dismiss  with 
prejudice. 

(d)  Other  motions.  Other  motions  may 
be  made  in  good  faith  and  in  proper 
foim. 

(e)  Jurisdictional  questions.  I'he  Board 
may  at  any  time  consider  the  issue  of  its 
jurisdiction  to  decide  a  case.  When  all 
facts  touching  upon  the  Board's 
jurisdiction  are  not  of  record,  decision  of 
a  jurisdictional  question  may  be 
deferred  pending  hearing  on  the  merits 
or  the  filing  of  record  submissions. 

(f)  Procedure.  In  an  appeal,  a  party 
may  respond  to  a  written  motion  other 
than  a  motion  pursuant  to  6101.31, 
6101.32,  or  6101.33  at  any  time  within  20 
days  after  the  filing  of  the  motion. 
Responses  to  motions  pursuant  to 
6101.31,  6101.32,  or  6101.33  may  be  made 
only  as  permitted  or  directed  by  the 
Board.  In  a  protest,  a  party  may  respond 
to  any  written  motion  only  as  permitted 
or  directed  by  the  Board.  The  Board  may 
permit  hearing  or  oral  argument  on 
written  motions  and  may  require 
additional  submissions  from  any  of  the 
parties.  Procedure  on  oral  motions  made 
at  hearing  shall  be  determined  as 
n-jccssary  in  the  course  of  their 
cinsideration. 

(g)  Motions  for  summary  relief  in 
appeals.  VVilh  each  motion  for  summary 
relief,  there  shall  be  served  and  filed  a 
statement  of  the  material  facts  as  to 
which  the  moving  party  contends  there 
is  ro  genuine  issue,  and  this  sf.itrment 
shall  'nJude  references  to  the 
supporting  affidavits  end  documents,  if 
any,  and  to  the  6101.4  appeal  file 
exhibits  relied  on  to  support  such 
statement.  Parties  opposing  such  a 
motion  shall  serve  and  file,  together 
with  their  opposing  legal  memoranda 
and  opposing  iffidavits  and  documents, 
if  any,  a  concise  statement  setting  forth 
all  material  facts  as  to  which  it  "s 
contended  thcro  exists  a  genuine  issue 
necessary  to  be  litigated.  All  material 
facts  set  forth  in  tiie  statement  req-iired 
to  be  served  and  filed  by  the  moving 
pdity  are  deemed  to  be  admitted  unless 
controverted  by  the  statement  r»>quired 
to  be  ser\'ed  by  en  opposing  party 

(h)  Effect  ofpeitding  motion.  Except 
as  this  part  provides  or  the  Board  may 
order,  a  pending  motion  shall  not  excuse 
the  parties  from  proceeding  with  the 
appeal  or  protest  in  accordance  with 
this  part  and  the  orders  and  directions 
of  the  Board.  In  an  appeal,  if  a  motion  is 
initially  filed  in  heu  of  an  answer  the 
answer  will  be  due  as  prescribed  by 
6101.7(c). 
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6101.9     Election  of  hearing  or  record 
submission  (Rule  9). 

Each  pjity  shall  inform  llie  Coritd.  iii 
writing,  whether  it  elects  a  hearintj  or 
subni&.sion  uf  its  cusi-  on  '.he  rtcord 
pursuant  to  6101.11-  Suf.h  an  elti  tion 
may  be  filed  at  any  time  unless  a  time 
for  filing  is  prebcribed  hy  the  Ik>ard  or 
by  fi'Ol  13  (sniall  claims  prtx  edurt)  or 
6101.14  (accelerated  pmcedure).  A  party 
electing  to  submit  its  case  on  the  n-rord 
pursuant  to  6101  11  may  also  elect  to 
appear  at  a  hearing  solely  to  cross- 
examine  any  witness  presented  by  an 
opposing  party,  provided  that  the  Board 
is  informed  of  that  party's  intention 
within  10  days  of  its  receipt  of  notice  of 
the  election  of  hearing  by  the  opposing 
party  If  a  hearing  is  elected,  the  clectiun 
should  state  where  and  when  the 
electing  party  desires  the  hearing  to  be 
held  and  should  explain  the  reasons  for 
its  choices  if  they  are  not  apparent.  A 
hearing  will  he  held  if  one  of  the  parties 
elects  one.  If  a  party's  decision  whether 
to  elect  a  hearing  is  dependent  upon  the 
intentions  of  another  party  or  parties,  it 
'shall  consult  with  such  other  party  or 
parties  before  filmg  its  election.  If  there 
is  to  be  a  hearing,  it  will  be  held  at  a 
time  and  place  prescribed  by  the  Board 
after  consultation  with  the  party  or 
parties  electing  the  hearing.  The  record 
submissions  from  a  party  that  has 
elected  to  submit  on  the  record  shall  be 
due  as  provided  in  6101.11. 

6101.10    Conferences;  conference 
memorarxlufn;  prehearing  order  sanctions; 
prehearing  and  presubmission  briefs  (Rule 
10). 

(a)  Conferences  The  Board  may 
convene  the  parties  in  conference,  either 
by  telephone  or  in  person,  for  any 
purpose.  In  protests,  a  conference  will 
ordinarily  be  held  within  6  days  after 
the  filing  of  the  protest.  The  conference 
may  be  stenographically  or 
electronically  recorded  by  the  Board. 
Matters  to  be  considered  and  actions  to 
be  taken  at  a  conference  may  indnde: 

(1)  Simplifying,  clarifying,  or  severing 
the  issues: 

(2)  Stipulations,  admissions, 
agreements,  and  ru!inj;s  to  govern  the 
admissibility  of  evidnnre,  ur-lcrslanding 
on  matters  already  of  record,  or  other 
similar  means  of  avoiding  unnecessary 
proof; 

(3)  Plans,  schedules,  and  ridings  to 
facilitate  discovery; 

(4)  Limiting  the  number  of  witnesses 
and  other  means  of  avoiding  cumulative 
evidence: 

(5)  Stipulations  or  agreements 
disposing  of  matters  in  dispute;  or 

(6)  Any  other  matter  that  may  aid  in 
the  disposition  of  the  case. 


|bl  Cunhn-iice  n'ompnituL./r..  The 
Board  may  prepare  a  memorandum  of 
the  results  of  a  conference,  including 
any  rulings  or  orders,  and  place  such 
memiw^.ndum  in  the  rectird  of  the  case. 
A  copy  i«f  the  r.u  morandum  will  be  sent 
to  each  party,  and  each  party  bhall  have 
5  davs  <:fi«  r  receipt  of  the  memorandum 
to  object  to  the  substance  of  it. 

(( ]  fiehforing  order.  The  Board  may 
issue  a  prehearing  or  presubmission 
order  to  govern  the  proceedings  in  a 
case. 

(d)  Sonet  ions.  When  the  Board  htis 
issued  written  direction^  or  orders  to 
any  party,  whether  on  it.s  own  initiative 
or  following  a  prehearing  or 
presubmission  conference,  and  any 
party  f^iiis  to  comply,  the  Board  may 
make  such  orders  with  regard  to  the 
failure  as  are  just,  including  the 
following; 

(1)  Ordering  that  the  facts  pertaining 
to  the  matter  In  dispute  shall  be  taken  to 
be  estabhbhed  for  the  purpose  of  the 
case  in  accordance  with  the  contention 
of  the  party  submitting  documents  or 
requests  for  admissions; 

[2]  Declaring  a  waiver  of  challenge  of 
the  accuracy  of  any  statement  or 
schedule  of  items  and  figures  involved: 

(3)  Refusing  to  allow  the  disobedient 
party  to  support  or  oppose  designated 
claims  or  defenses; 

(4)  Prohibiting  the  disobedient  party 
from  introducing  in  evidence  designated 
documents  or  items  of  testimony:  or 

(5)  Dismissing  the  case  or  any  part 
thereof. 

(e)  Prehecring  or prcsubn.issiun 
briefs.  A  party  may.  by  leave  of  the 
Board,  file  a  prehearing  or 
presubmission  brief  at  any  time  before 
the  hearing  or  upon  or  before  the  dale 
on  which  first  record  submissions  are 
due. 

•101.11    Submission  on  the  record  without 
a  hearing  (Rut*  11). 

(a)  S^.-l'—.'s.-'ion  on  the  record.  A  party 
may  elect  to  submit  its  case  on  the 
record  without  a  hearing.  A  party 
submitting  its  case  on  the  record  may 
include  in  its  written  record  submission 
or  syhmissions: 

(1)  Any  relevant  documents  or  other 
tangible  things  it  wishes  the  Board  to 
admit  into  evidence; 

(2)  Afr.davils.  depositiors.  and  olh»*r 
discovery  materials  that  set  forth 
relevant  evidence;  and 

(3)  A  brief  or  memorandum  of  law. 
The  Board  may  require  the  submi.'^sion 
of  additional  evidence  or  briefs  and  may 
order  oral  argument  in  a  case  submitted 
on  the  record. 

(b)  Time  for  submission.  (1)  If  all 
parties  have  elected  to  submit  their  case 
on  the  record,  the  Board  will  issue  an 


order  piescribing  the  time  fur  initial  and, 
if  appropriate,  reply  record  submissions. 

(::i  If  at  least  one  party  has  elected  a 
hearing  and  any  o'her  party  has  clectpd 
to  submit  its  case  on  \hv  rrccrd.  any 
parly  submitting  on  the  record  shall 
make  its  initial  submission  no  later  Ihan 
the  commencement  of  the  h»  -iriirg  or  at 
an  eatlier  dale  if  the  Board  so  oiders. 
and  a  further  subm.ssion  in  the  form  of  a 
brief  at  the  time  for  submission  of 
po.sthearing  briefs.  The  Dorird  will 
accept  a  further  record  submission  in 
the  form  of  a  reply  brief  rf  a  party  that 
attended  the  hearing  is  pemiitted  to 
submit  a  reply  brief;  such  a  record 
submission  will  be  due  at  the  same  time 
as  the  reply  brief  of  the  p?rty  or  parties 
that  attended  the  hearing.  Submission 
and  service  of  record  submissions  in  th« 
form  of  briefs  are  governed  by  6101.25. 

(c)  Objections  to  evidence.  Objections 
to  evidence  in  a  record  submis-i'^n  miy 
be  made  at  any  time  within  10  d.ivs  after 
the  filing  of  the  submission  in  an  ii^p^al 
or  petition,  or  within  5  days  in  a  protest. 
Replies  to  such  objections,  if  any.  may 
be  made  within  10  days  after  the  filing 
of  the  objection.  The  Board  may  rule  on 
such  objections  in  its  opinion  deciding 
the  merits  of  the  case. 

6101.12    Record  of  Board  proceedir»g» 
(Rule  12). 

(a)  Composition  of  the  record  for 
decision.  The  record  upon  which  any 
decision  of  the  Board  will  be  rendered 
consists  of: 

(1)  The  notice  of  appeal,  petition,  or 
protest: 

(2)  Appeal  or  protest  file  exhibits 
other  than  those  as  to  which  an 
objection  has  been  sustained; 

(3)  Hearing  exhibits  other  than  those 
as  to  which  an  objection  has  been 
sustained: 

(4)  Pleadings: 

(5)  Motions  and  responses  thereto; 
(fi)  Memoranda,  orders,  rulings,  and 

directions  to  the  parti»'S  issued  by  the 
Board; 

(7)  Dot  uments  and  other  tangible 
things  admitted  in  evidence  by  the 
Board: 

(8)  Written  transcripts  or  electronic 
recordings  of  proceedings; 

19)  Stipulations  and  admissions  by  the 
p:-.rt;es; 

(10)  Depositions,  or  parts  thereof 
received  in  evidence; 

(11)  Written  interrogatories  and 
responses  received  in  evidence; 

(12)  Briefs  and  memoranda  of  law: 
and 

(13)  Anything  else  that  the  Board  may 
designate  part  of  the  record. 

All  other  papers  and  documents  in  a 
case  are  part  of  the  adn-.inistrative 
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record  of  the  proceedings.  The 
administrative  record  shall  include  file 
and  hearing  exhibits  offered  but  not 
received  in  evidence  in  a  case;  it  may 
also  include  correspondence  with  and 
among  the  parties,  and  depositions, 
interrogatories,  offers  of  proof  contained 
in  the  transcript,  and  other  documents 
that  are  not  part  of  the  record  for 
decision. 

(b)  Time  for  entry  into  the  nwont. 
Except  as  the  Board  may  otherwise 
order,  nothing  other  than  posthearing 
briefs  will  be  received  into  the  record 
after  a  hearing  is  completed.  In  cases 
submitted  on  the  record  without  a 
hearing,  nothing  will  be  received  into 
the  record  after  the  time  for  filing  of  the 
last  record  submission.  Briefs  will  be 
due  as  provided  in  ei01.25(b). 

(c)  Closing  of  the  record.  Except  as 
the  Board  may  otherwise  order,  no  proof 
shall  be  received  in  evidence  after  a 
hearing  is  completed  or,  in  cases 
submitted  on  the  record  without  a 
hearing,  after  notice  by  the  Board  to  the 
parties  that  the  record  is  closed  and  that 
the  case  is  ready  for  decision. 

(d)  Notice  that  the  case  is  ready  for 
decision.  The  Board  will  give  written 
notice  to  the  parties  when  the  record  is 
closed  and  the  case  is  ready  for 
decision. 

(e)  Amendments  to  conform  to  the 
evidence.  When  issues  within  the  proper 
scope  of  a  case,  but  not  raised  in  the 
pleadings,  have  been  raised  without 
objection  or  with  permission  of  the 
Board  at  a  hearing  (see  6101 .21  (h])  or  in 
record  submissions,  they  shall  be 
treated  in  all  respects  as  if  they  had 
been  raised  in  the  pleadings.  The  Board 
may  formally  amend  the  pleadings  to 
conform  to  the  proof  or  may  order  that 
the  record  be  deemed  to  contain 
pleadings  so  amended. 

(f)  Enlargement  of  the  record.  'Vhe 
Board  may  at  any  time  require  or  permit 
enlargement  of  the  record  with 
additional  evidence  and  briefs.  It  may 
reopen  the  record  to  receive  additional 
evidence  and  oral  argument  at  a 
hearing. 

(g)  Inspection  of  the  record  of 
proceedings;  release  of  any  paper, 
document,  or  tangible  thing  prohibited. 
Except  for  any  part  thereof  that  is 
subject  to  a  protective  order,  the  record 
of  proceedings  in  a  case  shall  be  made 
available  for  inspection  by  any  person 
at  the  ofTice  of  the  Board  during  the 
Board's  normal  working  hours.  Except 
as  provided  in  6101.23(c),  no  paper, 
document,  or  tangible  thing  which  is 
part  of  the  record  of  proceedings  in  a 
case  may  be  released  from  the  offices  of 
the  Board.  Copies  may  be  obtained  by 
any  person  as  provided  \n  6101.38. 


(h)  Submissions  in  camera.  (1)  A  party 
may  by  motion  request  that  the  Board 
receive  and  hold  in  camera  documents 
that  the  party  contends  are  privileged  or 
confidential,  stating  the  grounds 
therefor.  The  documents  that  are  the 
subject  of  the  motion  shall  be  attached 
to  the  motion.  If  the  Board  denies  the 
motion,  the  documents  will  be  returned 
to  the  moving  party.  If  the  Board  grants 
the  motion,  the  documents  will  be  held 
in  camera  and  will  be  part  of  the  record 
of  the  case. 

(2)  The  Board  may  at  any  time 
determine  that  documents  in  its  Hies 
should  be  held  in  camera.  If  such  a 
determination  is  made,  all  parties  will 
be  so  notified. 

(3)  During  a  hearing  or  other 
proceedings  the  Board  in  its  discretion 
may  allow  in  camera  testimony  that  a 
party  contends  would  involve  privileged 
or  confidential  matters.  The  party 
requesting  in  camera  testimony  must 
furnish  advance  notice  of  such  a  request 
to  the  Board  and  all  opposing  parties 
stating  the  grounds  therefor. 

6101.13    Small  claims  procedura  (Rula  13). 

(a)  General.  THE  SMALL  CLAIMS 
PROCEDURE  IS  AVAILABLE  IN 
APPEALS  SOLELY  AT  THE 
APPELLANTS  ELECTION.  This 
procedure  shortens  the  time  periods  for 
and  allows  the  elimination  of  many  of 
the  procedural  steps  required  by  this 
part  so  that  the  Board  may  render  its 
decision,  where  practicable,  within  120 
days  after  the  Board's  receipt  of  the 
election.  Pleadings,  discovery-,  and  other 
prehearing  activities  may  be  restricted 
or  eliminated.  An  appellant  may  elect 
the  accelerated  procedure  prescribed  by 
6101.14,  instead  of  the  small  claims 
procedure  prescribed  by  this  section,  for 
any  appeal  eligible  for  the  small  claims 
procedure. 

(b)  Election  of  the  small  claims 
procedure.  In  any  appeal  in  which  the 
amount  in  controversy  is  $10,000  or  less, 
the  appellant  may  elect  the  small  claims 
procedure.  Except  as  the  Board  may 
otherwise  order,  such  an  election  shall 
be  made  by  written  notice  filed  with  the 
Board  no  later  than  30  days  after  filing 
of  the  notice  of  docketing.  A  late 
election  may  be  made  only  by  leave  of 
the  Board. 

(c)  Proceedings  in  small  claims.  The 
Board  may  establish  an  expedited 
schedule  for  the  proceedings  other  than 
that  prescribed  in  paragraphs  (c}(l) 
through  (6)  of  this  section.  The  Board 
will  ordinarily  conduct  a  prehearing  or 
presubmission  conference  pursuant  to 
6101.10  for  this  purpose.  Except  as  the 
Board  may  otherwise  order,  the  parties 
shall  proceed  in  small  claims  appeals  as 
follows: 


(1)  The  respondent's  appeal  file 
exhibits  shall  be  filed  either  as 
prescribed  by  6101.4(a)  or  no  later  than 
15  days  after  the  filing  of  the  appellant's 
notice  of  election,  whichever  first 
occurs. 

(2)  If  the  Board  permits  the  filing  of  a 
complaint,  it  shall  be  filed  either  as 
prescribed  by  6101.7(b)  or  no  later  than 
15  days  after  filing  of  the  appellant's 
notice  of  election,  whichever  first 
occurs. 

(3)  The  appellant's  appeal  file  exhibits 
shall  be  filed  no  later  than  10  days  after 
the  filing  of  the  respondent's  appeal  file 
exhibits. 

(4)  If  the  Board  has  permitted  the 
filing  of  a  complaint,  the  answer  shall  be 
filed  no  later  than  10  days  after  the  filing 
of  the  complaint. 

(5)  The  election  of  each  party 
prescribed  by  6101.9  shall  be  filed  no 
later  than  30  days  after  the  filing  of  the 
appellant's  election  of  the  small  claims 
procedure. 

(6)  If  the  Board  permits  discovery,  it 
shall  be  concluded  no  later  than  10  days 
before  the  hearing  date  or,  if  both 
parties  have  elected  to  submit  on  the 
record  pursuant  to  6101.11,  no  later  than 
10  days  before  the  date  prescribed  by 
the  Board  for  first  record  submissions 
under  6101.11(b). 

(d)  Decisions  under  the  small  claims 
procedure.  (1)  Written  decisions  may  be 
rendered  by  a  single  administrative 
judge  and  will  be  summary  in  form.  If 
there  is  a  hearing,  the  Board  may,  at  the 
conclusion  of  the  hearing,  render  a 
summary  oral  opinion  deciding  the 
appeal.  Any  such  oral  opinion  will  be 
reduced  to  writing,  and  copies  will  be 
given  to  both  parties  for  record  and 
payment  purposes  and  to  establish  a 
date  for  commencement  of  the  period  for 
filing  a  motion  pursuant  to  6101.32  or 
6101.33. 

(2)  In  the  absence  of  fraud,  a  decision 
under  the  small  claims  procedure  is  final 
and  conclusive  and  may  not  be 
appealed  or  set  aside.  Such  decisions 
shall  have  no  value  as  precedent. 

(e)  Motions  pursuant  to  6101.31, 
6101.32,  and  6101.33.  A  motion  pursuant 
to  6101.31,  6101.32,  or  6101.33  may  be 
filed  in  an  appeal  decided  under  the 
small  claims  procedure.  Ordinarily,  such 
a  motion  will  be  decided  by  the 
administra  've  judge  who  decided  the 
appeal  or  by  one  other  administrative 
judge  of  the  Board. 

6101.14    Accelerated  procedure  (Rule  14). 

(a)  General.  THE  ACCELERATED 
PROCEDURE  IS  AVAILABLE  IN 
APPEALS  SOLELY  AT  THE 
APPELLANT'S  ELECTION.  This 
procedure  shortens  the  time  periods  for 


1764 


Federal  Register  /  Vol.  50.  No.  8  /  Friday.  January  11.  1985  /  Rules  and  Regulations 


many  of  the  procedural  steps  requirrd 
by  this  part  so  that  the  Board  may 
render  its  decision,  where  practicable, 
within  180  days  after  the  Boards  receipt 
of  the  election.  An  appellant  may  elect 
the  accelerated  procedure  prescribied  by 
this  section,  instead  of  the  small  claims 
procedure  prescribed  by  6101.13.  for  any 
appeal  eligible  for  the  small  claims 
procedure.  In  cases  proceeding  under 
the  accelerated  procedure,  the  parties 
are  encouraged  to  the  extent  possible 
consistent  with  adequate  presentation  of 
their  factual  and  legal  positions,  to 
waive  pleadings,  discovery,  and  briefs. 

(b)  Election  of  the  accelerated 
procedure.  In  any  appeal  in  which  the 
amount  in  controversy  is  $50,000  or  less, 
the  appellant  may  elect  the  accelerated 
procedure.  Except  as  the  Board  may 
otherwise  order,  such  an  election  shall 
be  made  by  written  notice  Hied  with  the 
Board  no  later  than  30  days  after  the 
date  the  appellant  receives  the  Board's 
notice  of  docketing.  A  late  election  may 
be  made  only  by  leave  of  the  Board. 

(c)  Proceedings  in  acce/exated 
appeals.  The  Board  may  establish  an 
expedited  schedule  for  the  proceedings 
other  than  that  prescribed  in  paragraphs 
(c)  (1)  through  (6)  of  this  section.  The 
Board  will  ordinarily  conduct  a 
prehearing  or  pre  submission  conference 
pursuant  to  6101.10  for  this  purpose. 
Except  as  the  Board  may  otherwise 
order,  the  parties  shall  proceed  in 
accelerated  appeals  as  follows: 

(t)  The  respondent's  appeal  file 
exhibits  shall  be  Tiled  as  piesrribed  t>v 
6101.4(a). 

(2)  The  complaint  shall  U-  filed  as 
prescribed  by  6101.7(b). 

(3)  The  appellant's  app<-al  file  exhibits 
shall  be  filed  no  later  than  20  days  after 
the  filing  of  the  respondent's  appeal  file 
exhibits. 

(4)  The  ans\ver  shall  be  filed  no  later 
than  JD  days  after  the  fili.ng  of  the 
complaint. 

(r>)  The  election  of  each  party 
prescribed  by  6101.9  shall  be  filed  no 
later  than  60  days  after  the  filing  of  the 
appellant's  election  of  the  acceleratcrd 
prcK.cdure. 

(6)  All  discover}.'  shall  be  concluded 
no  later  than  20  days  before  the  hearing 
date  or.  if  neither  party  has  elected  a 
hearing,  no  later  than  20  days  l»efore  the 
dale  prescribed  by  the  Board  for  first 
record  submissions  under  6101.11(b). 

(d)  Decisions  under  the  accelerated 
procedure.  Decisions  will  be  written  and 
may  be  rendered  by  a  single 
administrative  judge  with  the 
concurrence  of  one  other  administrative 
judge.  In  the  event  the  two 
administrative  judges  disagree,  the  Chief 
Administrative  Judge  will  designate  a 


third  administrative  judge  to  participate 
in  the  decision. 

(e)  .Motions  pursuant  to  6101.31. 
6101.32.  and  6101.33.  A  motion  pursuant 
to  6101.31.  6101.32.  or  6101.33  may  be 
filed  in  an  appeal  decided  under  the 
accelerated  procedure. 

6101.15    General  provisions  governing 
discovery  (Rule  IS). 

(a)  D.!icovery  methods.  The  parties 
may  obtain  discovery  by  one  or  more  of 
the  following  methods: 

(i)  Depositions  upon  oral  examination 
or  written  questions; 

(2)  Written  interrogatories; 

(3)  Requests  for  production  of 
documents  or  other  tangible  things:  and 

(4)  Requests  for  admissions. 

Unless  otherwise  ordered  by  the 
Board  or  provided  by  this  part  the 
frequency  of  use  of  these  methods  is  not 
limited. 

(b)  Scope  of  discovery:  Except  as 
otherwise  limited  by  order  of  the  Board 
in  accordance  with  this  part,  the  parties 
may  obtain  discovery  regarding  any 
matter,  not  privileged,  which  is  relevant 
to  the  subject  matter  involved  in  the 
pending  case,  whether  it  relates  to  the 
claims  or  defense  of  a  party,  including 
the  existence,  description,  nature, 
custody,  condition,  and  location  of  any 
books,  documents,  or  other  tangible 
things,  and  the  identity'  and  location  of 
persons  having  knowledge  of  any 
discoverable  matter.  It  is  not  a  ground 
for  objection  that  the  information  sought 
w  ill  be  inadmissible  if  the  information 
sought  appears  reasonably  calculated  to 
lead  to  the  discovery  of  admissible 
evidence. 

(c|  Conduct  of  discovery.  Unless  the 
Board  orders  otherwise,  the  parties  to 
an  appeal  may  be  written  stipulation 
agree  to  the  methods  and  procedures  to 
be  used  in  discovery,  except  that 
agreements  affecting  the  time  provided 
in  6101.17  for  responses  to  requests  for 
discovery  may  be  made  only  with  the 
approval  of  the  Board.  In  protests,  the 
parties  may  engage  in  discovery  only  to 
the  extent  the  Board  enters  an  order 
which  either  incorporates  an  agreed 
plan  and  schedule  acceptable  to  the 
Board  or  otherwise  permits  such 
discovery  as  the  moving  party  Ciin 
demonstrate  is  required  for  the 
expeditious,  fair,  and  reasonable 
resoli.tion  of  the  protest  and  is 
consistent  with  the  requirements  of 
6101.19(a)(3).  Permissive  intervenors  will 
not  be  permitted  full  rights  of  discovery. 
When  a  petition  has  been  filed,  the 
parties  may  engage  in  discovery  only  to 
the  extent  ordered  by  the  Board. 

(d)  Ihscovery  conference.  At  any  time 
after  a  case  has  been  filed,  and 
ordinarily  within  6  days  after  the  filing 


of  a  protest,  upon  application  of  a  parly 
or  on  its  own  initiative,  the  Board  may 
hold  an  informal  meeting  or  telephone 
conference  with  the  parties  to  identify 
the  issues  for  discovery  purposes: 
establish  a  plan  and  schedule  for 
discovery:  set  limitations  on  discovery, 
if  any;  and  determine  such  other  matters 
as  are  necessary  for  the  proper 
management  of  discovery.  The  Board 
may  include  in  the  conference  such 
other  matters  as  it  deems  appropriate  in 
accordance  with  6101.10 

(e)  Protective  orders.  In  connection 
with  any  discovery  procedure,  the  Board 
may  make  any  order  which  justice 
requires  to  protect  a  party  or  person 
from  annoyance,  embarrassment, 
oppression,  or  undue  burden  or  expense, 
including  one  or  more  of  the  following: 

(1)  That  the  discovery  not  be  had: 

(2)  That  the  discovery  may  be  had 
only  on  specified  terms  and  conditions, 
including  a  designation  of  the  time  and 
place,  or  that  the  scope  of  discovery  be 
limited  to  certain  matters: 

(3)  That  discovery  be  conducted  with 
no  one  present  except  persons 
designated  by  the  Board: 

(4)  That  confidential  information  not 
be  disclosed  or  that  it  be  disclosed  only 
in  a  designated  way:  and 

(5)  Such  other  matters  as  justice  may 
require. 

(f)  Failure  to  make  or  cooperate  in 
discovery:  sanctions.  (IJ  A  party  may 
apply  to  the  Board  for  an  order 
compelling  discovery  when  another 
party  refuses  or  obstructs  discovery.  If  a 
motion  to  compel  discovery  is  denied  in 
whole  or  in  part,  the  Board  may  make  a 
protective  order  of  the  type  listed  in 
paragraph  (e)  of  this  section. 

(2)  When  the  Board  has  entered  an 
order  to  provide  or  permit  discovery, 
and  there  is  a  failure  to  comply  with  that 
order,  the  Board  may  make  such  orders 
with  regard  to  the  failure  as  are  just, 
including  the  following: 

(i)  An  order  that  designated  facts  shall 
be  taken  to  be  established  for  purposes 
of  the  ca.se  in  accordance  with  the  claim 
of  the  party  obtaining  that  order 

(ii)  An  order  refusing  to  permit  the 
disobedient  party  to  support  or  to 
oppose  designated  claims  or  defenses, 
or  prohibiting  it  from  introducing 
designated  matters  in  evidence;  and 

(iii)  An  order  striking  out  pleadings  or 
parts  thereof,  or  staying  further 
proceedings  until  the  order  is  obeyed. 

(g)  Subpoenas.  A  party  may  request 
the  issuance  of  a  subpoena  in  aid  of 
discovery  under  the  provisions  of 
6101.2(». 
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6101.16    Depositions  (RMie  16). 

(a)  When  depositions  may  be  token. 
After  un  appeal  has  been  filed,  the 
parlies  may  mutually  agree  to,  or,  upon 
application  of  a  party,  the  Board  may 
order,  the  taking  of  testimony  of  any 
person  by  deposition  upon  oral 
examination  or  written  questions  before 
an  officer  authorized  to  administer  oaths 
at  the  place  of  examination.  In  petitions 
and  in  protests,  depositions  may  be 
taken  only  pursuant  to  Board  order. 
Attendance  of  witnesses  may  be 
compelled  by  subpoena  as  provided  in 
6101.20,  and  the  Board  may  upon  motion 
order  that  the  testimony  at  a  deposition 
be  recorded  by  other  than  stenographic 
means,  in  which  event  the  order  may 
designate  the  manner  of  recording, 
preserving,  and  filing  the  deposition  and 
may  include  other  provisions  to  assure 
that  the  recorded  testimony  will  be 
accurate  and  trustworthy.  If  the  order  is 
made,  a  party  may,  nevertheless, 
arrange  to  have  a  stenographic 
transcription  made  at  its  own  expense. 

(b)  Depositions:  time:  place;  manner 
of  taking.  The  time,  place,  and  manner 
of  taking  depositions,  including  the 
taking  of  depositions  by  telephone,  shall 
be  as  agreed  upon  by  the  parties  or, 
failing  such  agreement,  as  ordered  by 
the  Board.  A  deposition  taken  by 
telephone  is  taken  at  the  place  where 
the  deponent  is  to  answer  questions 
propounded  to  him. 

(c)  Use  of  depositions.  At  a  hearing 
on  the  merits  or  upon  a  motion  or 
interlocutory  proceedinp.  any  part  or  all 
of  a  deposition,  so  far  as  admissible  and 
as  though  the  witness  were  then  present 
and  testifying,  may  be  used  against  a 
party  who  was  present  or  represented  at 
the  taking  of  the  deposition  or  who  had 
reasonable  notice  theroof.  in  accordance 
with  any  of  the  foiiowiog  pi-ovisions: 

(1)  Any  deposition  mpy  be  used  by  a 
party  for  the  purpose  of  contradicting  or 
impeaching  the  testimo|iv  of  the 
deponent  as  a  witness,  j 

(2)  The  deposition  of  b  party  or  of 
an V  one  who  .it  the  timriof  taking  the 
deposition  was  an  ofTiajr.  director,  or 
managing  agent,  or  a  parson  designated 
to  testify  on  Itphalf  of,  a  public  or 
private  corporation,  paitnorship  or 
association,  or  governrnpntal  agency, 
which  is  a  party,  may  bt^  used  by  the 
adveise  party  for  any  plirpose. 

(3)  The  deposition  of  h  witness, 
whether  or  not  a  party,  imay  be  used  by 

a  party  for  any  purpose  in  its  own  behalf 
if  the  Board  finds  that: 
(i)  The  witness  is  dead;  or 
(ii)  The  attendance  ot  the  witness  at 
the  place  of  hearing  cannot  be 
reasonably  obtained,  unless  it  appears 
that  the  absence  of  the  witness  was 


procured  by  the  party  offering  the 
deposition;  or 

(iii)  The  witness  is  unable  to  attend  or 
testify  because  of  illness,  infirmity,  age, 
or  imprisonment;  or 

(iv)  The  party  offering  the  deposition 
has  been  unable  to  procure  the 
attendance  of  the  witness  by  subpoena; 
or 

(v)  Upon  application  and  notice, 
exceptional  circumstances  exist  which 
make  it  desirable  in  the  interest  of 
justice  and  with  due  regard  to  the 
importance  of  presenting  the  testimony 
of  witnesses  orally  in  open  hearing,  to 
allow  the  deposition  to  be  used. 

(4)  If  only  part  of  a  deposition  is 
offered  in  evidence  by  a  party,  an 
adverse  party  may  require  the  offering 
party  to  introduce  any  other  part  which 
in  fairness  ought  to  be  considered  with 
the  part  introduced. 

(d)  Depositions  pending  appeal  from  a 
decision  of  the  Board.  If  an  appeal  has 
been  taken  from  a  decision  of  the  Board, 
or  before  the  taking  of  an  appeal  if  the 
time  therefor  has  not  expired,  the  Board 
may  allow  the  taking  of  depositions  of 
witnesses  to  perpetuate  their  testimony 
for  use  in  the  event  of  further 
proceedings  before  the  Board.  In  such 
case,  the  party  that  desires  to  perpetuate 
testimony  may  make  a  motion  before 
the  Board  for  leave  to  take  the 
depositions  as  if  the  action  was  pending 
before  the  Board.  The  motion  shall 
show: 

(1)  The  names  and  addresses  of  the 
persons  to  be  examined  and  the 
substance  of  the  testimony  which  the 
moving  party  expects  to  elicit  from  each; 
and 

(2)  The  reasons  for  perpetuating  the 
testimony  of  the  persons  named. 

If  the  Board  finds  that  the  perpetuation 
of  testimony  is  proper  to  avoid  a  failure 
or  a  delay  of  justice,  it  may  order  the 
depositions  to  be  taken  and  may  make 
orders  of  the  character  provided  for  in 
6101.15  and  in  this  section.  Thereupon, 
the  depositions  may  be  taken  and  used 
as  prescribed  in  this  part  for  depositions 
taken  in  actions  pending  before  the 
Board.  Upon  request  and  for  good  cause 
shown,  an  administrative  judge  may 
issue  or  obtain  a  subpoena,  in 
accordance  with  6101.20.  for  the  purpose 
of  perpetuating  testimony  bv  deposition 
durin(^  the  pendency  of  an  appeal  from  a 
Board  decision. 

6101.17    Interrogatories  to  parties; 
requests  for  admissions;  requests  tor 
production  ot  documents  (Rule  17). 

After  a  case  has  been  filed,  a  party 
may  serve  on  another  party  written 
interrogatories,  requests  for  admissions, 
and  requests  for  production  of 
documents,  except  that  in  a  petition  and 


in  a  protest  a  party  must  first  obtain  a 
Board  order  permitting  such  discovery. 

(a)  Written  interrogatories.  Written 
interrogatories  shall  be  answered 
separately  in  writing,  signed  under  oath, 
and  answered  or  objected  to  in  an 
appeal  or  petition  within  30  days  after 
service  or,  in  a  protest,  within  10  days 
after  service.  An  interrogatory  otherwise 
proper  is  not  necessarily  objectionable 
merely  because  an  answer  to  the 
interrogatory  may  involve  an  opinion  or 
contention  that  relates  to  fact  or  the 
application  of  law  to  fact,  but  the  Board 
may  order  that  such  an  interrogatory 
need  not  be  answered  until  after 
designated  discovery  has  been 
completed  or  until  a  prehearing 
conference  has  been  held,  or  some  other 
event  has  occurred. 

(b)  Option  to  produce  business 
records.  Where  the  answer  to  an 
interrogatory  may  be  derived  or 
ascertained  from  the  business  records  of 
the  party  upon  which  the  interrogatory 
has  been  served  or  from  an 
examination,  audit,  or  inspection  of  such 
business  records,  including  a 
compilation,  abstract,  or  summary 
thereof,  and  the  burden  of  deriving  or 
ascertaining  the  answer  is  substantially 
the  same  for  the  party  serving  the 
interrogatory  as  for  the  party  served,  it 
is  a  sufficient  answer  to  such 
interrogatory  to  specify  the  records  from 
which  the  answer  may  be  derived  or 
ascertained  and  to  afford  to  the  party 
serving  the  interrogatory  reasonable 
opportunity  to  examine,  audit,  or  inspect 
such  records  and  to  make  copies, 
compilations,  abstracts,  or  summaries 
thereof.  Such  specification  shall  be  m 
sufficient  detail  to  permit  the 
interrogating  party  to  locate  and  to 
identify,  as  readily  as  can  the  party 
served,  the  records  from  which  the 
answer  may  be  ascertained. 

(c)  Written  requests  for  udmiasiiins,  A 
written  request  for  the  admission  of  the 
truth  of  any  matter,  within  the  proper 
scope  of  discovery,  that  relates  to 
statements  or  opinions  of  fact  or  of  »he 
application  of  law  to  fact,  including  the 
genuineness  of  any  documents,  is  to  be 
answered  in  writing  and  signed  or 
objected  to,  in  an  appeal  or  petition, 
within  30  days  after  service  or.  in  a 
protest,  within  10  days  after  servic  e: 
otherwise,  the  matter  therein  may  be 
deemed  to  be  admitted. 

(d)  Written  requests  fur  production  of 
documents.  A  written  request  for  the 
production,  inspection,  and  copying  of 
any  documents  and  things  shall  be 
answered  or  objected  to,  in  an  appeiil  or 
petition,  within  30  days  after  service,  or. 
in  a  protest,  within  10  days  after  service. 
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(e)  Change  in  time  for  response  Upon 
request  of  a  party,  or  on  its  own 
initiative,  the  Board  may  prtscribe  a 
period  of  time  other  than  that  specified 
in  this  section. 

6101.1S    Hearing  •samtners  (Rult  18). 

(a)  Designation.  In  appropriate  cases 
the  Chief  Administrative  Judge  may 
designate  a  duly  appointed  hearing 
examiner  of  the  Board  to  conduct 
proceedings  in  a  case  that  has  been 
assigned  to  a  panel.  Any  such 
designation  shall  be  by  written  order  of 
the  Chief  Administrative  |udge.  who 
may  specify  the  authority  of  the  hearing 
examiner.  A  copy  of  such  designation 
shall  be  sent  to  each  party.  In  the 
absence  of  any  specification  in  the 
order,  and  subject  to  paragraph  (c)  of 
this  section,  the  authority  of  the  hearing 
examiner  shall  be  as  set  forth  in 
paragraph  (b)  of  this  section,  in  no  event 
shall  the  authority  of  the  hearing 
examiner  specified  in  the  order  of 
designation  exceed  that  set  forth  in 
paragraph  (b)  of  this  section  .\  party 
may  object  in  writing  to  the  designation 
of  a  hearing  examiner  to  conduct  a 
hearing.  Such  objection  must  be  filed 
with  the  Chief  Administrative  fudge 
within  5  days  of  the  objecting  party's 
receipt  of  notice  of  the  designation.  The 
Chief  Administrative  Judge  will  rule  on 
any  such  objection  within  5  days  of  its 
receipt. 

(b)  Authority.  Subject  to  parajjidph  (r) 
of  this  section  and  6101. l(ej.  a  hearing 
examiner  may  be  given  the  authority, 
with  respect  to  any  case  to  which  the 
hearing  examiner  has  brrn  designated 
to: 

(1)  Correspond  with  the  parties  on 
behalf  of  the  Board  with  respect  to  any 
matter  within  the  hearing  i  xaminer's 
authority: 

(2)  Perform  any  act  that  woulH  be 
within  the  authority  of  a  single 
administrative  judge  of  the  Board, 
including  the  following- 

(i)  Establish  the  date  and  place  of 
hearing: 

(ii)  Establish  a  schedule  for  record 
submissions  when  at  least  one  of  the 
parties  has  elected  not  to  attend  a 
hearing; 

(iii)  Conduct  a  prehearing  oi 
presubmission  conference  and  make 
rulings  or  issue  directions  in  the  course 
of  such  a  conference: 

(iv)  Conduct  a  hearing  and  make 
rulings  in  the  course  of  that  hearing, 
except  for  a  ruling  on  the  suspension  of 
procurement  authority  pending  a 
decision  on  a  protest:  and 

(v)  Make  other  rulings  that  do  not 
relate  to  dispositive  matters  during  the 
pendency  of  the  case: 


(3)  Prepare  recommended  findings  of 
fact  and  a  recommended  decision  to  be 
proposed  to  the  assigned  panel  for 
adoption  by  the  Board. 

(c)  Limitations  on  authority 
Notwithstanding  any  other  provision  of 
this  section,  no  hearing  examiner  of  the 
Board  may: 

(1)  Conduct  any  proceedings  with 
respect  to  a  case  to  which  the  hearing 
examiner  has  not  been  designated  or  in 
contravention  of  the  order  designating 
the  hearing  exQminer: 

(2)  Conduct  a  hearing  w  ith  respect  to 
an  appeal  in  which  the  amount  in 
dispute  is  greater  than  $50,000: 

(3)  Take  any  action  that  has  the  effect 
of  an  adji'.dication  of  the  case  on  the 
merits: 

(4)  Take  any  action  that  has  the  effect 
of  striking,  dismissing,  or  granting 
partial  summary  judgment  with  respect 
to  any  claim  or  defense  of  a  party; 

(5)  Sign  a  subpoena;  or 

(6)  Issue  an  oral  decision  at  the 
conclusion  of  a  hearing  under  the  small 
claims  procedure. 

(d)  Amendment  of  ruhngs.  Upon 
motion  of  a  party,  the  chairman  of  the 
panel  to  which  an  appeal  hc.s  been 
assigned  may  amend,  alter,  or  vacate 
any  ruling  made  by  the  hearing 
examiner  prescribed  in  paragraph  (b)  of 
this  section.  Such  motions  shall  be  filed 
within  5  days  after  the  hearing  is 
completed  or,  in  cases  submitted  on  the 
record,  within  5  days  nfter  notice  by  the 
Board  to  the  parties  that  the  record  is 
closed 

6101.19    Hearings  Scheduling;  notice; 
unexcused  absences:  suspension  decision 
(Rui*  19). 

(a)  Scheduling  of  hearings — (1}  /// 
general,  f  learin^s  will  be  held  at  the 
time  and  place  ordered  by  the  Board 
and  will  be  scheduled  at  the  discretion 
of  the  Board.  In  scheduling  hearings,  the 
Board  will  consider  the  requirrm.enfs  of 
this  part,  the  need  for  orderly 
management  of  the  Board's  caseload, 
and  the  stated  desires  of  the  parties  as 
e.xpressed  in  their  elections  filed 
pursuant  to  6101.9  or  otherwise.  The 
time  or  place  for  hearing  may  be 
changed  by  the  Board  at  any  time 

(2)  Suspension  hearing.  If  an 
interested  party  in  a  protest  filed  either 
before  or  after  contract  award  requests 
a  hearing  for  the  Board  to  determine 
whether  to  suspend  procurement 
authority  pending  a  decision  on  the 
merits  of  the  protest,  such  hearing  shall 
be  held,  whenever  practicable,  so  that 
the  determination  whether  to  suspend 
will  be  made  before  bid  opening  or  the 
closing  date  for  receipt  of  initial 
proposals  or.  if  bids  have  been  opened 
or  initial  proposals  received,  before  the 


anticipated  award  of  the  contract,  and 
in  any  event  no  later  than  10  days  after 
the  filing  of  the  protest.  A  request  for  a 
suspension  hearing  will  be  denied  if  the 
protest  is  filed  more  than  10  calendar 
days  after  contract  award. 

(3)  Hearing  protest  on  merits.  A 
hearing  on  the  merits  of  a  protest  will  be 
held  no  later  than  25  days  after  the  filing 
of  the  protest,  excluding  Saturdays, 
Sundays,  and  federal  holidays,  provided 
that  a  written  request  is  filed  by  the 
protester,  intervenor  of  right,  or 
intervening  agency  no  later  than  2  days 
after  such  party's  receipt  of  the  protest, 
answer 

[h]  Notice  of  hearing.  Notice  of 
hearing  will  be  by  written  order  of  the 
JBoard.  except  that  it  may  be  oral  for  a 
'  suspension  hearing  held  under 
paragraph  (a)(2)  of  this  section.  Notice 
of  changes  in  the  hearing  schedule  will 
also  be  by  written  order  when 
practicable  but  may  be  oral  in  exigent 
circumstances  Except  as  the  Board  may 
otherwise  order,  each  party  that  plans  to 
attend  the  hearing  in  an  appeal  shall, 
within  10  days  of  receipt  of  (1)  a  written 
notice  of  hearing  or  (2)  any  notice  of  a 
change  in  hearing  schedule  stating  that 
an  acknowledgment  is  required,  notify 
the  Board  in  writmg  tha^t  will  attend 
the  hearing.  Acknowledgment  of  a 
notice  of  hearing  in  a  protest  may  be 
written  or  oral  and  shall  be  given  within 
such  time  as  the  notice  prescribes. 

(c)  Unexcused  absence  from  hearing. 
In  the  event  of  the  unexcused  absence  of 
a  party  from  a  hearing,  the  hearing  will 
proceed,  and  the  absent  party  will  be 
deemed  to  have  elected  to  submit  its 

( ase  on  the  record  pursuant  to  6101.11 

(d)  Suspension  decision.  The  Board 
."^hali  suspend  the  respondent's 
procurement  authority,  or  a  delegation 
thereof,  pending  a  decision  on  the  merits 
of  the  protest,  unless  the  respondent 
establishes  at  hearing  that:  (1)  ab.sent 
suspension,  contract  award,  if  not 
already  made,  is  likely  to  occur  within 
30  days;  and  (2)  urgent  and  compelling 
circumstances  which  significantly  affect 
interests  of  the  United  States  will  not 
permit  waiting  for  the  decision  of  the 
Board.  The  decision  regarding 
suspension  will  be  by  order  of  the  panel 
chairman  and  may  be  oral,  to  be 
reduced  to  writing  as  soon  as 
practicable. 

6101.20    Subpoenas  (Rule  20). 

(a)  Voluntary  cooperation  in  lieu  of 
subpoena.  Each  party  is  expected  to: 

(1)  Cooperate  by  making  available 
witnesses  and  evidence  under  its 
control,  when  requested  by  another 
party,  without  issuance  of  a  subpoena: 
and 
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(2)  Secure  voluntary  attendance  of 
third-party  v\itnesses  4i.J  production  of 
evidence  by  third  part  es,  when 
prdcticiible.  without  ibsuance  of  a 
subpoena. 

(b)  Subpoenas  in  ap,  wa.'s  governed  by 
iho  Contract  Disputes  ■\ct  of  1978  and  in 
protests  pursuant  to  th  e  Competition  in 
Contracting  Act  of  193  i—[\)  General 
Upon  the  written  requ  ist  of  any  party 
filed  with  the  Office  ol  the  Clerk  oi  the 
Board,  or  (in  his  or  her  own  initiative,  an 
julministrative  judge  to  whom  a  case  is 
assigned  or  who  is  othferwise  designated 
by  the  Chief  Administi  alive  judge,  may 
issue  a  subpoena  that  ~ommands  the 
person  to  whom  it  is  d  rected  to: 

(i)  Attend  and  give  t  ^stimony  at  a 
disposition  in  a  city  or  county  where 
that  person  resides  or  s  employed  or 
transacts  business  in  f  ?rson  or  at 
another  location  conv«  nient  to  that 
person  that  is  specific!  illy  determined  by 
the  Board; 

(ii)  Attend  and  give  estimony  at  a 
hearing:  and 

(iii)  Produce  the  boo)<s.  papers, 
documents,  and  other  tangible  things 
desiijnated  in  the  subpoena. 

(2)  Request  for  subphena.  A  request 
for  a  subpoena  shall  state  the 
reasonable  scope  and  general  relevance 
to  the  case  of  the  testieiony  and  of  any 
documentary  evidence  sought.  A  request 
for  a  subpoena  shall  b^  filed  at  least: 

(i)  1.5  days  in  an  appeal  or  petition,  or 
5  days  in  a  protest,  belore  a  scheduled 
deposition  where  the  attendance  of  a 
witness  at  a  deposition  is  sought;  and 

(ii)  30  days  in  an  appeal  oi  petition,  or 
10  days  in  a  protest,  biifore  a  scheduled 
hearing  where  the  attendance  of  a 
witness  at  a  hearing  is  sought. 
The  Board  may,  in  its  Biscreiion.  honor 
requests  for  subpoenal  not  made  within 
these  time  limitations. 

(.3)  Form:  issuance.  (I)  Every  subpoena 
shall  be  in  ihe  form  specified  in  the 
Appendix  to  this  part,  ^n  issuing  a 
subpoena  to  a  requestiing  party,  the 
administrative  judge  shall  sign  the 
subpoen;i  and  may,  inriis  or  her 
discretion,  enter  the  name  of  the  person 
to  whom  it  is  directed,  but  shall 
othei  wise  leave  it  blank.  The  party  to 
whom  tlie  subpoena  is  issued  shall 
complete  the  subpoen^  before  service. 

(ii)  If  the  person  subpoenaed  is 
located  in  a  foreign  country,  a  letter 
rogatory  or  a  subpoena  mav  be  issued 
and  served  under  the  oircumstances  and 
in  the  manner  provide^  in  28  U.S.C.  781- 
78-1. 

(4)  Service,  (i)  The  party  requesting  a 
subpoena  shall  arrange  for  service. 
Service  shall  be  made  as  soon  as 
practicable  after  the  subpoena  h?s  been 
issued. 


(ii)  A  subpoena  requiring  the 
attendance  of  a  witness  at  a  deposition 
or  hearing  may  be  ser\  ed  at  any  place. 
A  subpoena  may  be  served  by  a  United 
States  marshal  or  deputy  marshal,  or  by 
any  other  person  who  is  not  a  party  and 
not  less  than  18  years  of  age.  Service  of 
a  subpoena  upon  a  person  named 
therein  shall  be  made  by  personally 
delivering  a  copy  to  that  person  and 
tendering  the  fees  for  one  day's 
attendance  and  the  mileage  allowed  by 
28  U.S.C.  1H21  or  other  applicable  law: 
however,  where  'he  subpoena  is  issued 
on  behalf  of  the  Government,  money 
payments  need  not  be  tendered  in 
advance  of  attendance. 

(5)  Proof  of  service.  The  person 
serving  the  subpoena  shall  make  proof 
of  service  thereof  to  the  Board  promptly 
and  in  any  event  before  the  date  on 
which  the  person  served  must  respond 
to  the  subpoena.  Proof  of  service  shall 
be  made  by  completing  and  executing 
and  submitting  to  the  Board  the  "Return 
on  Service"  portion  of  a  duplicate  copy 
of  the  subpoena  issued  by  an 
administrative  judge.  If  service  is  made 
by  a  person  other  than  a  United  States 
marshal  or  his  deputy,  that  person  shall 
make  an  affidavit  as  proof  by  executing 
the  "Return  on  Service"  in  the  presence 
of  a  notary. 

(6)  Motion  to  quash  or  to  modify. 
Upon  written  motion  by  the  person 
subpoenaed  or  by  a  party,  made  within 
10  days  after  service,  but  in  any  event 
not  later  than  the  time  specified  in  the 
subpoena  for  compliance,  the  Board  may 
(i)  quash  or  modify  the  subpoena  if  it  is 
unreasonable  and  oppressive  or  for 
other  good  cause  shown,  or  (ii)  require 
the  party  in  whose  behalf  the  subpoena 
was  issued  to  advance  the  reasonable 
cost  of  producing  subpoenaed 
documentary  evidence.  Where 
circumstances  require,  the  Board  may 
act  upon  such  a  motion  at  any  time  after 
a  copy  has  been  served  upon  opposing 
parties. 

(7)  Contumacy  or  refusal  to  obey  a 
subpoena.  In  a  case  of  contumacy  or 
refusal  to  obey  a  subpoena  by  a  person 
who  resides,  is  found,  or  transacts 
business  within  the  jurisdiction  of  a 
United  States  district  court,  the  Board 
shall  apply  to  the  court  through  the 
Attorney  General  of  the  United  States 
for  an  order  requiring  the  person  to 
appear  before  the  Board  to  give 
testimony,  produce  e\'idence  or  both.  If 
a  person  fails  to  obey  such  an  order,  the 
court  may  punish  that  person  for 
contempt  of  court. 

(c)  Subpoenas  in  appeals  not 
governed  by  the  Contract  Disputes  Act 
of  19T8. 

(1)  Upon  written  request  of  either 
party  filed  with  the  Office  of  the  Clerk  of 


the  Board  in  appeals  not  governed  by 
the  provisions  of  the  Contract  Disputes 
Act  of  1978,  or  onliis  oi  her  own 
initiative,  an  administrative  judge  to 
whom  a  case  is  assigned  or  who  is 
otherwise  designated  by  the  Chief 
Administrative  Judge  may  obtain  a 
subpoena  from  an  appropriate  Uniled 
States  district  court  through  the 
Department  of  Justice,  in  accordance 
with  the  provisions  of  .S  l.'.S.C.  304.  and 
Rule  45  of  the  Federal  Rules  of  Ci\  il 
Procedure. 

(2)  A  request  for  a  subpoena  under 
this  paragraph  shall  be  filed  at  least  30 
days  in  advance  of  a  scheduled 
deposition  or  hearing.  However,  the 
Board  may,  in  its  discretion,  honor 
requests  for  subpoenas  not  made  within 
this  time  limitation. 

(3)  A  request  for  a  subpoena  under 
this  paragraph  shall  contain  the  same 
information  required  under  paragraph 
(b)(2)  of  this  section. 

(4)  In  a  case  of  refusal  to  obey  a 
subpoena,  the  Board  may  apply 
appropriate  sanctions  or  it  may  request 
the  Department  of  Justice  to  seek 
enforcement  of  the  subpoena. 

6101.21    Hearing  procedures  (Rule  21). 

(a)  Nature  and  conduct  of  hearings 
Hearings  take  the  general  form  of 
adversary  trials  similar  to  those 
conducted  without  a  jury  in  courts  of 
general  jurisdiction.  Subject  to  the 
foregoing,  hearings  will  be  conducted  as 
informally  as  is  reasonable  and 
appropriate  given  the  natu.'e  of  the 
dispute  and  the  representation  of  the 
parties.  The  Board  may  exclude  from  the 
hearing  room  any  or  all  prospective 
witnesses  or  persons  other  than  the 
parties  and  counsel,  except  that  a  party 
or  counsel  may  be  excluded  from  the 
hearing  room  in  case  of  disruptive 
conduct.  Additionally,  at  the  request  of 

a  party,  the  Board  shall  order  witnesses 
excluded  so  that  they  cannot  hear  the 
testimony  of  other  witnesses. 

(b)  Continuances;  change  of  location. 
Whenever  practicable,  a  hearing  wij!  be 
conducted  in  one  continuous  session  or 
a  series  of  consecutive  sessions  at  single 
location.  However,  the  Board  may  at 
any  time  continue  the  hearing  to  a  future 
date  and  may  arrange  to  conduct  the 
hearing  in  more  than  one  location.  The 
Board  may  also  continue  a  hearing  to 
permit  a  party  to  conduct  additional 
discovery  on  conditions  established  by 
the  Board,  In  exercising  its  discretion  to 
continue  a  hearing  or  to  change  its 
location,  the  Board  will  give  due 
consideration  to  the  same  elements  (set 
forth  in  6101.19(a))  that  it  considers  in 
scheduling  hearings. 
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(c)  A  vailability  of  witnesses, 
documents,  and  other  tangible  things.  It 
is  the  responsibility  of  a  party  desiring 
to  call  any  witness,  or  to  use  any 
document  or  other  tangible  thing  as  an 
exhibit  in  the  course  of  a  hearing,  to 
ensure  that  whoever  it  wishes  to  call 
and  whatever  it  wishes  to  use  is 
available  at  hearing. 

(d)  Enlargement  of  the  record.  The 
Board  may  at  any  time  during  the 
conduct  of  a  hearing  require  evidence  or 
argument  in  addition  to  that  put  forth  by 
the  parties. 

(e)  Examination  of  witnesses. 
Witnesses  before  the  Board  will  testify 
under  oath  or  afHrmation  A  party  or  the 
Board  may  obtain  an  answer  from  any 
witness  to  any  question  that  is  not  the 
subject  of  an  objection  that  the  Board 
sustains. 

(f)  Refusal  to  be  sworn.  If  a  person 
called  as  a  witness  refuses  to  be  sworn 
or  to  affirm  before  testifying,  the  Board 
may  direct  that  witness  to  do  so.  and  in 
the  event  of  continued  refusal,  the  Board 
may  permit  the  taking  of  testimony 
without  oath  or  affirmation. 
Alternatively,  the  Board  may  refuse  to 
permit  the  examination  of  that  witness, 
in  which  event  it  may  state  for  the 
record  the  inferences  it  draws  from  the 
witness's  refusal  to  testify  under  oath  or 
affirmation.  Alternatively,  the  Board 
may  issue  a  subpoena  to  compel  that 
witness  to  testify  under  oath  or 
affirmation,  and  in  the  event  of  the 
witness's  continued  refusal  to  swear  or 
affirm,  may  seek  enforcement  of  that 
subpoena  pursuant  to  6101.20. 

(g)  Refusal  to  answer.  If  a  witness 
refuses  to  answer  a  question  put  to  him 
in  the  course  of  his  testimony,  the  Board 
may  direct  that  witness  to  answer,  and 
in  the  event  of  continued  refusal,  the 
Board  may  state  for  the  record  the 
inferences  it  draws  from  the  refusal  to 
answer.  Alternatively,  the  Board  may 
issue  a  subpoena  to  compel  that  witness 
to  testify  and.  in  the  event  of  the 
witness's  continued  refusal  to  testify, 
may  seek  enforcement  of  that  subpoena 
pursuant  to  6101.20. 

(h)  Issues  not  raised  by  pleadings.  If 
evidence  is  objected  to  at  a  hearing  on 
the  ground  that  it  is  not  within  the  issues 
raised  by  the  pleadings,  it  may 
nevertheless  be  admitted  by  the  Board  if 
it  is  within  the  proper  scope  of  the 
appeal.  If  such  evidence  is  admitted,  the 
Board  may  grant  the  objecting  party  a 
continuance  to  enable  it  to  meet  such 
evidence.  If  such  evidence  is  admitted, 
the  pleadings  may  be  amended  to 
conform  to  the  evidence,  as  provided  by 
6101.12(e). 

(i)  Delay  by  parties.  If  the  Board 
determines  that  the  hearing  is  being 
unreasonably  delayed  by  the  failure  of  a 


party  to  produce  evidence,  or  by  the 
undue  prolongation  of  the  presentation 
of  evidence,  it  may.  by  written  order  or 
by  ruling  from  the  bench,  prescribe  a 
time  or  times  within  which  the 
presentation  of  evidence  must  be 
concluded,  establish  time  limits  on  the 
direct  or  cross-examination  of 
witnesses,  and  enforce  such  order  or 
ruling  by  appropriate  sanctions. 

6101.22    Admlssibtlity  and  welglit  of 
•vMence  (Rul*  22). 

(a)  Admissibility.  Any  relevant 
evidence  may  be  received.  The  Board 
may  exclude  relevant  evidence  to  avoid 
unfair  prejudice,  confusion  of  the  issues 
undue  delay,  waste  of  time,  or  needless 
presentation  of  cumulative  evidence 
Hearsay  evidence  is  admissible  unless 
the  Board  finds  it  unreliable  or 
untrustworthy. 

(b)  Federal  Rules  of  Evidence.  As  a 
general  matter,  and  subject  to  the  other 
provisions  of  this  section,  the  Board  will 
base  its  evidentiary  rulings  on  the 
Federal  Rules  of  Evidence. 

(c)  Weight  and  credibility.  The  Board 
will  determine  the  weight  to  be  given  to 
evidence  and  the  credibility  to  be 
accorded  witnesses. 

(d)  Submission  of  evidence  in  camera 
6101.12(h)  governs  submissions  in 
camera. 

6101^3    Exhibits  (Rul*  23). 

(a)  Marking  of  exhibits.  (1)  Documents 
and  other  tangible  things  offered  in 
evidence  by  a  party  will  be  marked  for' 
identification  by  the  Board  during  the 
hearing  or.  if  it  is  convenient  for  the 
Board  and  the  parties,  before  the 
commencement  of  the  hearing.  They  will 
be  numbered  consecutively  as  the 
exhibits  of  the  party  offering  them 

(2)  If  a  party  elects  to  proceed  on  the 
record  without  a  hearing  pursuant  to 
6101.11.  documentary  evidence 
submitted  by  that  party  will  be 
numbered  consecutively  by  the  Board  as 
appeal  or  protest  file  exhibits. 

(b)  Copies  as  exhibits.  Except  upon 
objection  sustained  by  the  Board  for 
good  cause  shown,  copies  of  documents 
may  be  offered  and  received  into 
evidence  as  exhibits,  and  such  copies 
shall  have  the  same  force  and  effect  as 
if  they  were  the  originals.  If  the  Board  so 
directs,  a  party  offering  a  copy  of  a 
document  as  an  exhibit  shall  have  the 
original  available  at  the  hearing  for 
examination  by  the  Board  and  any  other 
party.  When  the  original  of  a  document 
has  been  received  into  evidence  as  an 
exhibit,  an  accurate  copy  thereof  may  be 
substituted  in  evidence  for  the  original 
by  leave  of  the  Board  at  any  time. 

(c)  Withdrawal  of  documentary 
exhibits  and  other  papers.  With  the 


permission  of  the  Board,  a  party  may 
remove  an  exhibit  during  the  course  of  a 
proceeding.  Otherwise,  no  withdrawal 
of  any  papers  in  the  Board's  file  is 
permitted.  Inspection  of  the  file  at  the 
Board's  offices  is  permitted  by 
6101.12(g). 

(d)  Disposition  of  physical  exhibits. 
Any  physical  (as  opposed  to 
documentary)  exhibit  may  be  disposed 
of  by  the  Board  at  any  time  more  than  90 
days  after  the  expiration  of  the  period 
for  appeal  from  the  decision  of  the 
Board,  unless  it  has  been  earlier 
withdrawn  by  the  party  that  submitted 


6101.24  Transcripts  of  procetdlngs; 
corrtctions  (Rule  24). 

(a)  Tn,nscrip:s.  Except  as  the  Board 
may  othervvist-  order,  all  hearings  of 
appeals  or  petitions  other  than  those 
under  the  small  claims  procedure 
prescribed  by  6101.13.  and  all  hearings 
in  connection  with  protests  will  be 
stenographically  or  electronically 
recorded  and  transcribed.  Any  other 
hearing  or  conference  will  be  recorded 
or  transcribed  only  by  order  of  the 
Board.  Copies  or  transcriptions  of 
stenographic  or  electronic  recordings 
not  ordered  to  be  transcribed  by  the 
Board  will  be  furnished  to  the  parties  or 
other  persons  only  on  conditioffs 
prescribed  by  the  Board,  which  may 
include  the  payment  of  the  costs  of 
copying  or  transcription.  Each  party  is 
responsible  for  obtaining  its  own  copy 
of  the  transcript  if  one  is  prepared. 

(b)  Corrections.  Corrections  to  an 
official  transcript  will  be  made  only 
when  they  involve  errors  affecting  its 
substance.  The  Board  may  order  such 
corrections  on  motion  or  on  its  own 
initiative,  and  only  after  notice  to  the 
parties  giving  them  opportunity  to 
object.  Such  corrections  will  ordinarily 
be  made  either  by  hand  with  pen  and 
ink  or  by  the  appending  of  an  errata 
sheet,  but  when  no  other  method  of 
correction  is  practicable  the  Board  may 
require  the  reporter  to  provide  substitute 
or  additional  pages. 

6101.25  Briefs  and  memoranda  of  law 
(Rule  2S). 

(a)  Form  and  content  of  briefs  and 
memoranda  of  law.  Briefs  and 
memoranda  of  law  shall  be  typewritten 
on  standard  size  8V2  by  11-inch  paper. 
Otherwise,  no  particular  form  or 
organization  is  prescribed.  Posthearing 
briefs  should,  at  a  minimum  succinctly 
set  forth  (1)  the  facts  of  the  case  with 
citations  to  those  places  in  the  record 
where  supporting  evidence  can  be  found 
and  (2)  argument  with  citations  to 
supporting  legal  authorities.  Memoranda 
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of  law  shuuld  j^eneraiiy  udhure  an 
tlosely  as  pr&cticahle  to  the  form  mid 
content  of  briefs. 

lb)  Sub:u!ssion  and  sf^vicu  of 
posthearing  briefs.  Except  us  the  Board 
may  othervvLse  ordor,  pdstbearing  briefs 
sh  jII  be  filed  in  an  .ipppHl  30  diys  after 
the  Board's  rernipt  of  the  transcript  arri 
in  a  protest  .5  d.iys  -ifterthe  Rna.'d's 
receipt  of  the  tnr.script;|  reply  biiefs  in 
m  appeal,  if  f'Ipd,  s**,!'!  )be  Pl'^d  15  days 
after  the  partir's'  rprejptpf  th.:  initial 
pnsthearing  briofs.  The  Bo.ird  will  notify 
the  parties  of  the  date  of  its  receipt  of 
the  transcript.  The  Bciifi  will  serve  each 
pdrty's  brief  on  th>"  other  pa/ty  o» 
unties:  this  ih  an  c\cepSon  to  the 
g'Mieral  requirumcnl  for  Service  of 
papers  of  6101.. 1.  hi  tlie  ^vent  one  paily 
h.is  elected  <i  hearin>j  aiiid  any  other 
party  has  elect eu  io  submit  its  case  on 
'he  record  pursuant  to  6101.11,  the  filing 
af  record  submiiioions  in  the  form  of 
liiiefs  shall  be  governed  by  this  section 

6101  26    Consolld?Iicn;  separate  hearings; 
separate  determination  of  Dsbl.'ity  (Rule  26). 

(a)  Consolidation.  When  cases 
involving  common  questions  of  law  or 
fact  are  pending,  the  Board  may: 

|1)  Order  a  joint  hearing  of  any  or  all 
of  the  matters  at  issue  in  the  cases: 

12)  Order  the  cas'^s  rori<(olidi»tod;  or 

(.3)  Mako  such  other  oi(ders  concerning 
the  prnrnfdings  theretr  is  are  intended 
Io  avoiii  unnpcessary  rokts  oi  delay. 

(bj  6ttfiii-ale  fieoj  /%s.  The  Coard  may 
ortlor  a  separate  heaiingjof  any  caso  or 
cases  or  of  any  cLims  o^  isaues  or 
number  oi'  claims  or  issues  therein.  Ihe 
Board  may  enter  appiopiiate  orders  or 
decisions  with  respect  to  any  claims  or 
isr.ues  that  are  heard  separately. 

'■>  1  .'Separate  determinif'ion^  of 
liubi!:y.  The  Board  mayt 

(1)  Limit  a  hearino  to  those  issues  of 
law  d:id  fact  relating  to  ^e  right  of  a 
l^arty  to  recover,  re«ervi<io  the 
determination  of  the  am«Mn»  of 
recoven'.  if  iny,  for  ^he  r  proreedl^gs; 
and 

(2)  In  its  decision  of  ai  appcali 
iiTospcctive  of  uhet';er  '■  icre  is  evidence 
in  th<'  record  concerning  the  ainour.t  of 
recovery,  and  wholher  o  ■  not  a 
sfipulaficn  or  order  has  been  m^do, 
reserve  determination  oi"  the  amount  ot 
recovery  for  other  proceedings.  In  any 
instance  in  which  the  Boerd  has 
reserved  its  determination  of  the  amount 
of  recovery  for  other  proceedings,  its 
decision  on  the  question  of  the  right  to 
recover  shall  be  final,  subject  to  the 
provisions  of  6101.31,  6101.32,  and 
6101.33 


6 101.27    Stay  or  suspension  of 
proro«6ings;  dismissals  in  lieu  of  stay  or 
susp«nston  (Rule  27). 

[i]  Stay  of  proceedings  to  obtain 
t:on trading  officer's  decision.  The  Board 
may  In  its  discretion  stay  proceedings  to 
permit  a  contracting  officer  to  issue  a 
decision  when  an  appeal  has  b.-;en  taken 
from  the  contracting  officer's  alleged 
failure  to  render  a  timely  decision. 

(b)  Suspension  for  other  cawe.  The 
Hc^rd  moy  suspend  proceeding's  in  a 
case  for  good  cause.  The  order 
suspending  proceedings  will  prescribe 
th  3  duration  of  the  suspension  nr  the 
nnditions  on  which  it  will  expire.  The 
order  m«y  also  prescribe  actions  to  be 
taken  by  the  purtit;!>  during  the  period  ot 
suspension  or  follov.  ing  its  expiialion. 

fc)  Dismissal  in  lieu  ofstuy  or 
suspension.  When  circumstances 
beyond  the  control  of  the  Board  praveni 
the  continuation  of  proceedings  in  a 
case,  the  Board  may,  in  lieu  ul  issuing  an 
order  suspending  proceedings,  dismiss 
the  case  without  prejudice  to 
reinstatement.  Such  a  dismissal  may 
require  reinstatemenl  by  a  dale  certain 
or  wiiiiin  a  certain  peiiod  of  time  after 
the  occur.-ence  of  a  specified  eviMit.  If 
the  order  of  dismissal  does  not 
otrierwise  provide,  it  will  be  subject  to 
ihe  provisions  of  6101.28(a). 

6101.2S    Dismissals  (Ruic  26). 

!.i)  Voluntary  dismissal.  (1)  Upon 
mo! ion  of  the  appellant  or  by  stipulation 
of  the  parties,  a  case  may  be  dismissed 
by  the  Board.  Unless  otherwise  stated  in 
the  appellant's  motion  or  in  the 
stipulation,  the  dismissal  is  without 
prejudice,  except  that  such  a  dismissal 
operates  as  an  adjudication  upon  the 
merits  when  requested  by  an  appellant 
^^hnso  cjsc  based  on  or  including  the 
sar.ie  claim  has  previously  been 
liismissed  by  the  Board. 

i'-  When  a  case  has  been  dismissed 
wuhovit  prejudice  and  has  not  been 
reinstated  by  the  Board  upon 
aiipiication  of  any  party  within  three 
yfnrs  of  the  Hate  of  dismissal,  or  within 
such  -.hoitc:  period  as  the  Board  may 
prtiSLi'be,  the  case  shall  be  deemed  to 
have  been  dismissed  with  prejudice  ,3s 
of  the  expiration  of  the  applicable 
period. 

(b)  Involuntary  dismissal.  (1)  Upon 
motion  of  the  respondent  or  upon  its 
own  iritiative,  the  Board  may  dis;:iijS  .i 
case  for  f.iilure  to  prosecute  or  comply 
with  this  part  or  any  order  of  the  Soord. 

(2)  Unless  the  Board  in  its  order  for 
dismissal  otherwise  specifies,  a 
dismissal  under  this  paragraph  (b),  and 
any  dismissal  not  provided  for  in  this 
rule,  other  than  a  dismissal  for  lack  of 
jurisdiction,  shall  be  with  prejudice  and 


operate  as  an  adjudication  upon  the 
merits 

6 1 0 1 .29  Decisions  (Rule  29). 

Except  as  provided  in  6101.19(d) 
(protest  suspension  decision)  and 
6101.13  (small  claims  procedure], 
decisions  of  the  Board  will  be  made  in 
vviiting  upon  the  record  as  prescribed  in 
U101.12.  Each  of  the  parties  will  be 
furnished  a  copy  of  the  decision  certified 
by  the  Office  of  the  Clerk  of  the  Board, 
and  the  date  of  the  receipt  thereof  by 
e-ich  partv  will  be  established  in  the 
record.  A  decision  on  the  merits  of  a 
pr  jtdj".  will  be  issued  within  4.5  days 
ai'ter  the  filing  of  the  protest,  excluding 
Saturdays,  Sundays,  and  federal 
holidays,  unless  the  Board's  Chairman 
[Chief  Administrative  Judse)  determines 
that  the  specific  and  unique 
circumstances  of  the  protest  require  a 
longer  period.  In  that  event,  the  Board 
shall  issue  a  decision  within  the  longei 
period  determined  by  the  Board's 
Chairman. 

6 1 0 1 .30  Full  Beard  consideration  (Rule 
30). 

A  request  for  full  Board  consideration 
IS  not  favored.  Ordinarily,  full  Board 
t.or.sideration  will  be  ordered  only  when 
I  i)  it  is  necessary  to  secure  or  maintain 
uniformity  of  Board  decisions,  or  (b)  the 
matter  to  be  referred  is  one  ol 
ex(  '!puonal  importance.  The  Chief 
Administrative  Judge,  on  motion  of  any 
party,  or  at  the  request  of  any 
administrative  judge  of  the  Board,  ur  on 
his  or  her  own  initiative,  may  or.i'n  that 
a  matter  be  considered  by  the  f-jll  Board 

6101.31  Clerical  mistakes  (Rule  31). 

Clerical  mistakes  in  decisions  orders 
or  olhe!  p.irts  of  the  record,  and  errors 
arising  therein  Ihrcuij'n  oversight  or 
inadvertence,  may  be  corrected  by  the 
Board  at  any  time  on  its  own  initiative 
or  upon  motion  of  a  party  on  such  tenno 
if  any.  as  the  Board  may  prescribr- 
Uuiing  the  pendency  of  an  appeal  from  a 
B.iard  decision,  such  mistakes  may  be 
so  ton ij'.  ted  before  the  certified  list  of 
re(  ord  materials  or  the  record  itself  is 
filed  m  the  appilhte  tribunal,  and 
thereafter  while  the  appeal  is  pending 
may  be  so  corrected  only  with  leave  of 
the  appellate  tribunal. 

6101.32  Reconsideration;  amendment  of 
decisions;  new  hearings  (Rule  32). 

fa)  Grounds.  Reconsideration  may  be 
;^ia!ited,  a  decision  or  order  may  be 
altered  or  amended,  oi  a  new  hearing 
may  be  granted,  for  any  of  the  reasons 
stated  in  6101.33(a)  and  the  reasons 
esta'.ilished  by  the  rules  of  common  law 
or  equity  applicable  as  between  private 
parties  in  the  courts  of  the  United 
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Sliiles.  Rocons'deriition.  or  a  new 
hearing,  may  be  granted  on  all  or  any  nf 
the  issues.  On  granting  a  motion  for  a 
new  hearing,  the  Board  may  open  the 
decision  if  one  has  been  is.Miefl.  take 
additional  testimony,  amend  findings  of 
fact  and  conclusions  of  law,  or  make 
new  findings  and  conclusions  and  direct 
the  entry  of  a  new  decisicm. 

(b)  Procfdurp.  Any  motion  under  this 
section  shall  comply  with  the  provisions 
of  61(n.8  and  shall  set  forth: 

(1)  The  reason  or  reasons  why  the 
Board  should  consider  the  motion:  and 

(2)  The  relief  sought  and  the  grounds 
therefor. 

If  the  Board  concludes  that  the  reasons 
asserted  for  its  consideration  of  the 
motion  are  insufficient,  it  may  deny  the 
motion  without  considering  the  relief 
sought  and  the  grounds  asserted 
therefor.  If  the  Board  grants  the  motion, 
it  will  issue  an  appropriate  order  which 
may  include  directions  to  the  parties  for 
further  proceedings. 

|c)  Time  for  filing.  A  motion  for 
reconsideration,  to  alter  or  amend  a 
decision  or  order,  or  for  a  new  hearing 
shall  be  Hied  in  an  appeal  or  petition 
within  30  days  and  in  a  protest  within  10 
days  after  the  date  of  receipt  by  the 
moving  party  of  the  decision  or  order. 
Not  later  than  30  days  after  issuance  of 
a  decision  or  order,  the  Board  may.  on 
its  own  initiative,  order  reconsideration 
or  a  new  hearing  or  alter  or  amend  a 
decision  or  order  for  any  reason  that 
would  justify  such  action  on  motion  of  a 
party. 

•101J3    Relief  from  decision  or  ontar 
(Rule  33). 

(a)  Grounds.  The  Board  may  relieve  a 
party  from  the  operation  of  a  final 
decision  or  order  for  any  of  the 
following  reasons: 

|1|  Newly  discovered  evidence  which 
could  not  have  been  earlier  discovered, 
even  through  due  diligence: 

(2)  Justifiable  or  excusable  mistake, 
inadvertence,  surprise,  or  neglect: 

(3)  Fraud,  misrepresentation,  or  other 
misconduct  of  an  adverse  party: 

(4)  The  derision  has  been  satisfied, 
released,  or  discharged,  or  a  prior 
decision  upon  which  it  is  based  has 
been  reversed  or  otherwise  vacated,  and 
it  is  no  longer  equitable  that  the  decision 
should  have  prospective  application; 

(5)  The  decision  is  void,  whether  for 
lack  of  jurisdiction  or  otherwise;  or 

(6)  Any  other  ground  justifying  relief 
from  the  operation  of  the  decision  or 
order. 

(b)  Procedure.  Any  motion  under  this 
section  shall  comply  with  the  provisions 
of  6101.8  and  6101.32(b).  and  will  be 
considered  and  ruled  upon  by  the  Board 
as  provided  in  6101.32(b). 


(c)  Tinu!  fifrfilin;;.  Any  motiun  under 
this  section  shall  be  filed  as  soon  as 
p.'articalile  after  the  discovery  uf  the 
reasons  therefor,  but  in  any  event  no 
later  th.m  120  days.  or.  in  protests  anil  in 
appeals  under  the  small  <  l.iims 
procedure  of  6101  13.  no  later  than  30 
days  after  the  date  of  the  mov  ing  party's 
receipt  of  the  derision  or  order  from 
which  relief  is  sought.  In  considering  Xhr 
timeliness  of  a  motion  filed  under  this 
section,  the  Board  may  consider  when 
the  grounds  therefor  should  rei.sonably 
have  been  known  to  the  movi.ng  party 

(d)  Effect  (yf  motiun.  A  motion  under 
this  section  docs  not  affect  the  finality 
of  a  derision  or  suspend  its  operation. 

6101.34  HarmleM  error  (Rule  34). 

No  error  in  the  admission  or  exclusion 
of  evidence,  and  no  error  or  defect  in 
any  ruling,  order,  or  decision  of  the 
Board,  and  no  other  error  in  anything 
done  or  omitted  to  be  done  by  the  Board 
will  be  a  ground  for  granting  a  new 
hearing  or  fur  vacatmg.  reconsidering, 
modifying,  or  otherwise  disturbing  a 
decision  or  order  of  the  Board  unles.s 
refusal  to  act  upon  such  error  will 
prejudice  a  party  or  work  a  substantial 
injustice.  At  every  stage  of  the 
proceedings  the  Board  will  disregard 
any  error  or  defect  that  does  not  affect 
the  substantial  nghts  of  the  parties. 

6101.35  Award  of  protest  costs;  amourtt 
of  costs  allowed  (Rule  35). 

(a)  .Atiard  of  protest  co.'-ts.  If  the 
Board  determines  that  a  challenged 
agency  action  violates  a  statute  or 
regulation  or  the  conditions  of  any 
delegation  of  proc'.irement  authority 
under  40  U.S.C.  759.  the  Board  may.  in 
accordance  with  31  U.S.C.  1304.  award 
an  appropriate  interested  party  the  costs 
of: 

(1)  Filing  and  pursuing  the  protest, 
including  reasonable  attorneys  fees: 
and 

(2)  Bid  and  proposal  preparntion 

(b)  Amount  of  costs  allowed.  Within 
30  days  after  a  decision  sustaining  a 
protest,  an  interested  party  rr.Jiy  submit 
a  motion,  with  supporting 
documentation  and  certificatiDn  of 
accuracy  requesting  the  Board  to  issue 
an  order  requirinc  respondent  to  pay  the 
costs  described  in  paragraph  (a)  of  this 
section.  Respondent  will  ha\e  20  days 
after  its  filing  to  respond  to  the  motion, 
and  after  any  hearing  reqiiestcd  by  the 
moving  party  or  respondent,  the  Board 
will  then  issue  its  determination.  The 
award  will  be  paid  pursuant  to  6101.36. 

6101.36  Payment  of  Board  awards  (Rule 
36). 

(a)  Generally.  Payment  of  Board 
awards  may  be  made  in  accordance 
with  31  U.S.C.  1304. 


(b)  CvrdiHons  inr  paynu-nt.  Before  .t 
parly  may  obtain  puymeht  of  a  Hoard 
award  pursuant  to  31  U.S  (."  1304.  one  of 
the  following  must  0(;(  it: 

(1|  All  jvirties  must,  bv  eveciition  of  a 
Certificate  of  Finality,  waive  their  rights 
to  relief  i:.nder  6101.32  I'.nA  BUM. 33  and 
also  their  rights  to  appeal  the  decision  of 
the  Board  to  the  United  States  Court  of 
Apprils  for  the  Federal  Circuit:  or 

[2\  The  time  for  filinjj  an  appeal  to  the 
United  Stales  Court  of  Appeals  for  the 
Federal  Circuit  must  expire. 

(c)  Frncediire  for  filinf(  of  cerliiicates 
i>f  finality.  Whenever  the  Ooaiii  issues  a 
decision  or  an  oider  awarding  a  party 
any  amount  of  money,  it  will  attach  to 
the  copy  of  the  decision  sent  to  each 
party  forms  such  as  those  illustr.ited  in 
the  Appendix  to  this  part.  The 
conditions  for  payment  prescribt^d  in 
paragraph  (b)(1)  of  this  section  are 
satisfied  if  each  of  the  parties  returns  a 
completed  and  duly  executed  copy  of 
this  form  to  the  Board.  W  hen  the  form  is 
executed  on  behalf  of  an  appellant  or 
appropriate  interested  party  by  an 
attorney  or  other  representative,  proof 
of  signatory  authority  shall  also  be 
furnished.  Upon  receipt  of  completed 
and  duly  e.veculed  Certificates  of 
Finality  from  the  parties,  the  Board  will 
forward  a  copy  of  each  such  certificate 
(together  with  proof  of  signatory 
authority,  if  required)  and  a  certified 
copy  of  its  decision  to  the  United  States 
General  Accounting  Office  to  be 
certified  for  payment. 

(d)  Procedure  in  absence  of  certificate 
o^  finality.  When  one  or  more  of  the 
parties  fails  to  submit  a  duly  executed 
Certificate  of  Finality,  but  the  conditions 
for  payment  have  been  satisfied  as 
provided  in  paragraph  (b)(2)  of  this 
section,  any  party  to  which  an  award 
has  been  made  may  file  a  written 
request  that  the  Board  forward  its 
decision  to  the  United  Stales  Gener.d 
Accounting  Office  for  payment. 
Thereupon,  the  Board  will  forward  a 
copy  of  that  request  and  a  certified  ropy 
of  its  decision  to  the  United  States 
General  Accounting  Office  to  be 
certified  for  payment. 

(e)  Off^er  of  award.  At  any  lime  after 
the  filing  of  the  case,  the  respondent 
may  make  an  offer  of  award.  If  such 
offer  is  accepted  by  the  appellant,  the 
parties  shall  file  with  the  homd  a 
stipulation  setting  forth  the  terms  of  the 
offer  and  stating  (1)  that  they  will  not 
seek  reconsideration  of,  or  relief  from, 
the  Boards  decision  and  (2)  that  they 
will  not  appeal  the  decision.  The  Board 
will  adopt  the  parties'  stipulation  by 
decision.  The  Board's  decision  under 
this  paragraph  is  an  adjudication  of  the 
case  on  the  merits. 
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6101.37    Record  on  review  of  a  Board 
decision  (Rule  37).  I 

(a)  Record  on  review.  When  a  party 
has  filed  a  petition  for  review  of  a  Board 
decision  with  the  United  States  Court  of 
Appeals  for  the  Federal  Circuit  under  41 
U.S.C.  607(g)(1)  or  under  40  U.S.C. 
759(h)(6)(A),  the  record  on  review  shall 
consist  of  the  decision  souuht  to  be 
reviewed  and  the  record  be^»fe  the 
Board  as  described  in  6101.1^.  When  the 
appellant  has  filed  a  notice  of  appeal  of 
a  decision  in  a  pre-Contract  Disputes 
Act  case  to  the  United  States  Claims 
Court  under  41  U.S.C.  321-322,  the 
record  on  appeal  shall  consist  of  the 
same  materials. 

(b)  Notice.  At  the  same  time  a  party 
seeking  review  of  a  Board  decision  files 
a  petition  for  review  or  a  notice  of 
appeal,  that  party  shall  file  a  copy  of 
such  petition  with  the  Board. 

(c)  Filing  of  certified  Hit  of  record 
materials.  Promptly  after  service  upon 
the  Board  of  a  copy  of  a  petition  for 
review  of  a  Board  decisiom.  the  Office  of 
the  Clerk  of  the  Board  shall  file  with  the 
Clerk  of  the  United  States  Court  of 
Appeals  for  the  Federal  Circuit  a 
certified  list  of  all  documents, 
transcripts  of  testimony,  exhibits,  and 
other  materials  constituting  the  record, 
or  a  list  of  such  parts  thereof  as  the 
parties  may  designate,  adequately 
describing  each.  The  Board  will  retain 
the  record  and  transmit  any  part  thereof 
to  the  court  upon  the  court's  order 
during  the  peodency  of  the  appeal. 

(d)  Transmission  of  record  or 
stipulated  record  in  pre-Contract 
Disputes  Act  cases.  Within  40  days  after 
the  filing  of  the  notice  of  appeal,  the 
Office  of  the  Clerk  of  the  Board  shall 
transmit  to  the  Clerk  of  the  United 
States  Claims  Court  the  entire  record  or 
such  parts  thereof  as  the  parties  may 
designate  by  stipulation  filed  with  the 
Board,  except  that  the  Office  of  the 


Clerk  of  the  Board  shall  retain 
documents  and  physical  exhibits  of 
unusual  weight  or  bulk  other  than  those 
designated  by  the  parties.  In  lieu  of 
filing  the  entire  record  or  such  parts 
thereof  as  the  parties  may  designate,  the 
Office  of  the  Clerk  of  the  Board  may  file 
a  certified  list  of  all  materials 
constituting  the  record,  or  of  such  parts 
thereof  as  the  parties  may  designate. 
The  parties  may  also  stipulate  that 
neither  the  record  nor  a  certified  list  be 
filed  with  the  court.  If  none  of  the  record 
or  only  parts  thereof  are  filed  with  the 
court,  the  Board  shall  retain  the  parts 
not  filed.  Any  stipulation  of  the  parties 
shall  be  filed  with  the  Board  in  sufficient 
time  for  the  Office  of  the  Clerk  of  the 
Board  to  assemble  and  file  with  the 
Clerk  of  the  United  States  Claims  Court 
those  parts  of  the  record  designated  by 
the  stipulation,  or  a  certified  list  of  those 
parts,  within  the  period  specified  herein. 
Upon  request  of  the  court  or  a  party,  the 
record  or  any  part  thereof  retained  by 
the  Board  shall  be  transmitted  to  the 
court  notwithstanding  any  prior 
stipulation. 

6101.36    Office  of  tiie  Cleric  of  the  Board 
(Rule  38). 

(a)  Open  for  the  filing  of  papers.  The 
Office  of  the  Clerk  shall  receive  all 
papers  submitted  for  filing,  and  shall  be 
open  for  this  purpose  daily,  at  a  time  set 
by  the  Chief  Administrative  Judge, 
except  Saturdays,  Sundays,  and  federal 
holidays. 

(b)  Decisions  and  orders.  The  Office 
of  the  Clerk  shall  keep  in  such  form  and 
manner  as  the  Board  may  prescribe  a 
correct  copy  of  each  decision  or  order  of 
the  Board  subject  to  review  and  any 
other  order  or  decision  which  the  Board 
may  direct  to  be  kept. 

(c)  Docket.  The  Office  of  the  Clerk 
shall  keep  a  docket  on  which  shall  be 
entered  the  title  and  nature  of  all  cases 
brought  before  the  Board,  the  names  of 


the  persons  filing  such  cases,  the  names 
of  the  attorneys  or  other  persons 
appearing  for  the  parties,  and  a  record 
of  all  proceedings. 

(d)  Copies  and  certification  of  papers. 
Upon  the  request  of  any  person,  copies 
of  papers  and  documents  in  a  case  may 
be  pror\'ided  by  the  Office  of  the  Clerk. 
When  required,  the  Office  of  the  Clerk 
will  certify  copies  of  papers  and 
documents  as  a  true  record  of  the  Board. 
Except  as  provided  in  6101.23(c),  the 
Office  of  the  Clerk  will  not  release 
original  records  in  its  possession  to  any 
person. 

6101.39  Seal  of  the  Board  (Rule  39). 

The  Seal  of  the  Board  shall  be  the 
Seal  of  the  General  Services 
Administration,  engraved  in  the  center 
of  a  circular  piece  of  brass  or  steel,  with 
the  words  "Board  of  Contract  Appeals" 
on  its  outer  margin.  The  Seal  shall  be 
the  means  of  authentication  of  all 
records,  subpoenas,  and  certificates 
issued  by  the  Board. 

6101.40  Forms  (Rule  40). 

The  forms  contained  in  the  Appendix 
to  this  part  are  sufficient  under  this  part 
and  are  intended  to  indicate  the 
simplicity  and  brevity  of  statement 
which  this  part  contemplates.  The 
subpoena  form  is  a  required  form,  and  it 
may  not  be  altered. 

Appendix:  Form  Nos.  1-5 

Note. — The  forms  contained  in  the 
Appendix  to  this  part  will  be  published  in  the 
Federal  Register  after  they  have  been 
approved  by  the  Office  of  Management  and 
Budget  in  accordance  with  the  Paperworli 
ReducMon  Act  (44  U.S.C.  3501). 

Dated:  January  8, 1985. 
Leonard  ).  Suchanek, 
Chief  Judgt}  and  Chairman,  CS.A  Board  of 
Contract  Appeals. 
(FR  Doc.  85-878  Filed  1-10-85;  8;45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  35  and  130 
IOW-FRL-2633-31 

Water  Quality  Planning  and 
Management 

AGENCY:  Environmental  Protection 

Agency. 

action:  Final  rule. 


summary:  The  Environmental  Protection 
Agency  (EPA)  has  revised  the  regulation 
governing  the  water  quality  planning 
and  management  activities  outlined  in 
sections  106,  205(g).  205(j),  208.  303  and 
30o  of  the  Clean  Wafer  Act  (CWA). 
These  are  the  activities  that  set  State 
water  quality  goals  and  standards  and 
which  lead  to  regulatory,  construction 
and  other  water  quality  management 
programs  that  accomplish  the  State's 
clean  water  goals.  In  response  to 
criticisms  that  the  existing  regulation 
and  resultant  planning  efforts  were  too 
complex  and  broad.  EPA  has  simplified 
and  shortened  this  regulation  and  has 
provided  States  and  local  governments 
with  increased  flexibility  to  operate 
their  programs,  while  assuring  that  the 
basic  requirements  of  the  CVV.A  are 
satisfied. 

DATE:  This  rule  is  effective  February  tt, 
1985. 

ADDRESS:  Comments  received  on  the 
proposed  regulation  may  be  inspected  at 
the  Environmental  Protection  Agency. 
Room  945  East  Tower.  401  M  Street. 
S.W..  (WH-586)  Washington.  DC.  2t>4fiO. 
(202) 382-7160 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  Richards,  Chief,  Water  Quality 
Managtrment  Branch  (202)  382-7160. 
SUPPLEMENTARY  INFORMATION:  This 
regulation,  40  CFR  Part  130,  Water 
Quality  Planning  and  Management, 
replaces  40  CFR  Part  35.  Subpart  G, 
Grants  for  Water  Quality  Planning. 
Management  and  Implementation. 
Todays  final  regulation  emphasizes  the 
basic  planning  and  management 
requirements  of  the  CWA.  The  thrust  of 
the  CWA  is  to  manage  water  quality. 
This  regulation  assures  that  State  and 
local  government  programs  lead  to 
control  measures.  In  developing  the  final 
regulation,  EPA  simplified  and  clarified 
program  requirements  to  ensure  that 
Stale,  areawide.  interstate,  local  and 
regional  water  quality  agencies  can 
implement  individually  effective  water 
quality  programs  focused  on  priority 
issues  and  areas.  Today's  final 
regulation  also  recognizes  that  water 
quality  agencies  must  properly  manage 
and  account  for  Federal  funds  and 


document  improvements  in  water 
quality. 

Approach:  The  Water  Quality 
Management  (WQM)  program  under 
sections  106,  205(g),  205(i),  208.  .303.  and 
305  of  the  CWA  sets  out  the  planning 
and  management  activities  to  he 
undertaken  by  States  and  local 
governments  to  establish  their  water 
quality  goals  and  standards  and  to 
develop  programs  which  will  meet  those 
goals.  Activities  addressed  by  this 
regulation  are  discussed  below 

Water  quality  standards  (IVQS/ — 
WQS  define  the  water  quality  goals  of  a 
water  body,  or  portion  thereof,  by 
designating  the  use  or  uses  to  be  made 
of  the  water  and  by  setting  criteria 
necessary  to  protect  the  uses.  Slates 
adopt  WQS  to  protect  public  health  or 
welfare,  enhance  the  quality  of  water 
and  serve  the  purposes  of  the  Act.  Such 
standards  serve  the  dual  purposes  of 
establishing  the  water  quality  goals  for  a 
specific  water  body  and  serving  as  the 
regulatory  basis  for  establishment  of 
treatment  controls  and  strategies 
beyond  the  technology-based  levels  of 
treatment  required  by  sections  301(b) 
and306of  the  Act. 

Water  quality  monitoring — Water 
quality  monitoring  information  utilizing 
chemical,  physical  and  biologii  al  data 
for  surface  and  ground-waters  enables 
Stales  and  EPA  to  assure  that 
environmental  control  decisions  and 
priorities  are  based  on  sound  scientific 
data.  EPA  encourages  States  to  improve 
the  quality  of  information  available  for 
water  quality  decisions  and  encourages 
the  active  involvment  of  State  and  local 
governments,  dischargers  and  the  public 
in  developing  cooperative  monitoring 
efforts.  Monitoring  data  provides 
information  for  adopting  site-specific 
water  quality  standards:  developing 
abatement  and  control  requirements, 
including  wasteload  allocations/load 
allocations  (WLAs/LAs)  and  total 
maximum  daily  loads  (TMDLs): 
measuring  water  quality  trends  at  the 
local.  State  and  national  level;  and 
assessing  WQM  program  performance. 

Continuing  Planning  Process  (CPP} — 
Section  303(e)  of  the  Act  requires  each 
State  to  have  a  CPP.  The  CPP  describes 
the  processes  used  by  the  State  in 
making  water  quality  decisions.  The 
regulation  does  not  require  a  single  CPP 
document  but  emphasizes  the 
importance  of  effective  processes  w  hich 
contribute  to  managing  the 
implementation  of  water  quality 
controls.  Each  State  must  review  and 
update,  as  necessary,  its  CPP  processes 
to  meet  its  needs  and  the  requirements 
of  tliis  regulation. 

WQM  plans — WQM  plans  provide  a 
framework  for  managing  water  quality 


on  an  ongoing  basis.  WQM  plans  consist 
of  initial  plans  complett^d  by  State  or 
areawide  water  quality  agencies  in 
accordance  with  sections  208  and  30.3(e| 
of  the  Act  and  certified  and  approved 
updates  to  those  plans.  WQM  plans 
should  identify  point  and  nonpoint 
sources  oi  pollution,  consider  alternative 
solutions  and  recommend  control 
approaches  and  programs,  including  the 
financial  and  institutional  measures, 
necessary  for  implementing  the 
recommended  solutions.  In  considering^ 
best  management  practices  (BMPs)  for 
the  control  of  pollution  from  nonpoint 
sources.  States  should  evaluate  the  costs 
of  installing  and  implementing  OMPs.  It 
is  expected  that  States  will  select  and 
implement  BMPs  that  have  water 
quality,  environmental  and  other 
benefits  which  exceed  implementation 
costs.  Continuing  planning  activities 
should  focus  on  priority  issues  and 
water  bodies.  State  work  programs  for 
CWA  grant  funds  should  reflect  the 
priority  activities  identified  in  the  State 
WQM  plan. 

To  assure  that  WQM  plans  continue 
to  provide  effective  frameworks  for 
management.  State  and/or  areawide 
plans  shall  be  updated  as  needed  to 
reflect  changing  water  quality 
conditions,  results  of  implementation 
activities,  new  requirements  or  to 
remove  conditions  in  prior  plan 
approvals.  The  Governor  or  the 
Governor's  designee  shall  certify  by 
letter  to  the  Regional  Administrator  for 
EPA  approval  that  WQM  plan  updates 
are  consistent  with  all  other  parts  of  the 
plan. 

Total  maximum  daily  loads 
(TMDLs) — TMDLs  are  important 
elements  of  WQM  plans.  Section  303(d) 
of  the  CWA  requires  each  State  to 
develop  TMDLs  for  each  water  boiiy 
that  cannot  meet  water  quality 
standards  after  point  sources  are 
controlled  to  prescribed  technology- 
based  levels.  Once  a  TXIDL  has  been 
completed,  a  wasteload  allocation  or 
load  allocation  (WLA/LA)  for  that 
TMDL  forms  the  basis  for  permit 
limitations  for  individual  dischargers. 

The  TMDL  process  assigns  margins  of 
safety,  distributes  treatment  burdens 
and  considers  nonpoint  source  controls. 
TMDLs  may  be  established  using  a 
pollutant  by  pollutant  approach  based 
on  mathematical  modeling  or  a 
biomonitoring  approach  using  bioassays 
or  biosurveys.  In  many  cases,  EPA 
believes  both  approaches  will  be 
needed.  EPA  has  determined  that  under 
proper  technical  conditions  TMDLs  can 
be  calculated  for  all  pollutants  (see  43 
FR  60062,  December  28, 1978). 
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A''t.i)iiyli  section  v<{0;d)i-)  cf  the  Art 
d(»cs  nut  sjii-(.ifit;;illy  nurit  un  oi'hiH 
VVl.As  oi  LAs.  it  is  impuss  ble  to 
i\.ilu;itf  vvhtther  a  T.V1UI.  is  lorhiiiuilty 
sonnii  a'-.Ji  whfthfrr  it  v\ill  tv  yble  to 
bcliu'xe  s'.iiiulHriih  witlu^ul  ev.iiuHtinjc 
cotnponiiit  Wl.  \s  mid  l.A  .  ami  how 
thcsf  loads  weri"  calculati  d.  Thus,  it  is 
nuci  .ssar>  for  EPA  to  rovir  w  and 
approve  or  disapprove  a  1  Villi  in 
conjunction  with  tomponi  nl  WI.As  and 
LAs. 

Sf  ction  303(d)(1)  of  the  ,  Vet  requires 
each  Stdle  to    identify  tho*e  waters 
within  its  boundaries  for  *hi(;h  thfe 
effluent  hnutation«i  reqiiirdd  by  section 
3(n(b)(l)(A)  and  soclion  301(b)(l|(B)  are 
not  stringent  enough  to  im|jU!ment  any 
water  qualily  standard  ap|)licab!e  to 
such  waters  ■'  to  establish  TMDI.s  for 
these  waters,  and  to  submit  them  to  EPA 
lor  approval  .\  strict  interpretation  of 
this  section  would  mean  that  Slates 
would  have  to  establish  '["MOLs  (or  all 
waters  where  best  praclicnble  control 
technology  currently  a\ai|able  (BFT) 
and  second  treatment  arejnof  adequate 
to  meet  applicable  WQS.  |fowever, 
those  waters  include  a  nutnber  of  waters 
where  other  lej^ally  required  pollution 
controls  are  sufficient  to  f^nsure 
compliance  with  WQS.     ' 

Such  examples  include  best  available 
technoloj<y  economically  «chievable 
(DAT),  new  source  performance 
standards,  pretreatmenl  standards. 
Stale  or  local  oflluent  limitations  more 
stringent  that  BPT  and  secondary 
treatment  (under  authority  reserved  by 
section  510  of  the  Act).  arj(1  other 
required  pollution  controls,  including 
best  management  practices  (BMP)  for 
nonpoinl  sources  rrquireq  by  local. 
State,  or  Federal  authority.  Under  such 
circumstances,  establishing  rMDl..8 
would  not  contribute  to  afccomplishing 
the  goals  of  the  Act  and  cJnuld  draw 
resources  from  areas  where  there  are 
water  quality  problems.  "Hherefore.  EPA 
believes  it  best  ser\es  tha  purposes  of 
the  Act  to  require  States  jo  establish 
TMDl  s  and  submit  them  \o  EPA  for 
apprt'x.i!  only  where  sui,n  T.MUI.s  are 
needed  to  "bridge  the  ga[| "  between 
existing  effluent  limitalighs.  other 
pollution  controls  and  WQS.  TMDLs 
would  be  cstiniiitod.  rathir  than 
established,  for  those  walers  not 
cover'  1  ly  this  interpretation,  in 
accordance  with  section  103(d)(3)  of  the 
Act.  Slates  must  continufj  to  submit  all 
'ITVIDI.s  and  WLAs/LA.s  Established  for 
water  quality  limited  segments  to  EPA 
for  review  and  approval  | 

EPA  expects  States  to  fcssign  priorities 
as  required  by  section  3U8(d)  of  the  Act 
to  water  quality  limited  ^gments  that 
need  new  or  updated  TMDLs  and  to 


develop  IMULs  .<nd  WLSs/LAs 
according  to  CWA  requirements  and 
individual  water  quality  goals.  Such 
priorities  must  consider  uses  of  wafers 
and  the  severity  of  the  pollution. 
Priorities  mu>  also  taii>e  into  account 
such  factors  as  the  need  to  refine  • 
National  Pollution  Discharge 
Elimination  System  (NPDES)  permit 
limits  and  pending  construction  grant 
decisions. 

Section  305(hf  /¥?p«r/— Section  305(b) 
of  the  Act  requires  Stales  to  report 
biennially  to  EP.A  on  the  status  of  the 
quality  of  their  walers  and  the  programs 
underway  or  needed  to  attain  water 
quality  goals.  States  may  also  include 
ground-water  status  and  quality  in  the 
305(b)  .'■eport.  The  305(b)  report  serves 
as  the  Stage's  primary'  problem 
assessment  and  directs  continuing 
planning  and  implementation  activities 
This  report  must  include 
recomraenda'ions  on  current  and  future 
program  si  t.vit.es  needed  to  address 
problems  in  priority  areas.  The  reports 
also  form  the  basis  for  the  National 
Water  Quality  Inventory  Report  to 
Congress.  EPA  is  expecting  the  Statesto 
use  water  quality  measures  derived 
through  Ihe  ■'Stales  EvaluaHon  of 
Progress  under  Clean  Water  Program 
(STEP)*  project  and  additional 
information  noted  in  the  STEP  project 
recommendation  as  the  baseline  in  their 
305(b)  reports  to  improve  the 
comparability  of  the  reports  for 
formulating  the  Inventory  The 
additional  information  reqiiested  in  the 
recommendation  includes  basin/ 
segment  summaries  and  toxic 
information  and  other  items  agreed  upon 
between  the  State  and  EPA  Region.  The 
final  regulation  affords  StMes  the 
opportunity  to  utilize  the  section  ."HOrilb) 
report  to  meet  the  reporting  - 
requiremen-ts  of  section  205(i). 

Ground-water — The  proposed 
regulation  allowed  Stales  to  address 
ground-water  issues  as  pi,rl  of  their 
WQM  process.  Since  proposing  this 
regulation.  EPA  developed  a  ground 
water  protection  strategy  which 
recognizes  that  States  are  primnrily 
responsible  for  compr.ehensivi; 
protection  of  ground  water  and 
encourages  development  of  State 
groundwater  strategies  and  g.-ound- 
wa'er  plans  and  programs.  This 
regulation,  however,  does  not  require  a 
mandatory  State  ground-water  plan  or 
prfjgram  and  docs  not  require 
development  of  a  ground  water  plan 
clement.  States  may  develop  a  WQM 
plan  element  for  ground-water  if  they  so 
choose.  Ground-water  plans  and 
programs  developed  as  an  element  of 
the  WQM  plan  may  be  administered  in 


accordance  with  Ihe  processes  for  plan 
development,  approval  and  update 
provided  in  this  regulation.  Because 
today's  regulation  imposes  no  new 
ground-water  requirements,  it  was  not 
necessary  to  propose  the  more  detailed 
ground-water  references  prior  to  today's 
final  promulgation.  However,  EPA 
requests  comments  on  the  inclusion  of 
ground-water  planning  (other  than 
nonpoinl  source  planning)  in  the  water 
quality  management  process  outlined  in 
the  final  rule. 

WQM  funding — Funding  to  Slates  to 
support  these  activities  is  available 
under  sections  106,  205(j)  and  205(g)  of 
the  Act.  Statutory  eligibilities  are 
described  in  "Financial  Assistance  for 
Continuing  Environmental  Pn.igrams,"  40 
CFR  Part  35,  Subpart  A.  Section  106 
funding  is  available  for  a  broad  range  of 
activities,  while  eligibilities  under  205(j) 
and  non-construction  manng^■menl 
eligibilities  under  205(g)  are  limited  to  a 
narrower  range  of  activities. 

Annual  work  program—The  work 
program  is  the  State's  key  annual 
management  document  for  performance 
of  grant  activities  and  is  more  than  an 
agreement  for  the  transfer  of  grant  funds 
between  EPA  and  the  States.  The  work 
program  describes  a  State's  geographic 
priorities  and  activities  for  the  coming 
year  and  should  reflect  the  problem 
assessment  and  priorities  of  Ihe  305(b) 
report  and  WQM  plan.  The  work 
program  outlines  expected 
accomplishments  in  all  program  areas, 
including  permits  and  enforcement,  and 
is  the  basis  of  EPA  overview  and  State 
accountability  for  grant  funds.  EPA 
encourages  States  to  develop  one  work 
program  for  106,  205{j)  and 
nonconstruction  management  205(g) 
funds  and  encourages  areawide,  local 
and  regional  planning  agencies  to 
participate  actively  in  the  development 
of  work  program  activities  related  to  the 
use  of  section  205(j)  funds. 

Response  to  Comments 

Our  responses  to  the  71  written 
comments  received  on  specific  features 
of  the  proposed  regulation  follow. 

1.  Priiiniy  water  bodies  and 
priorities — The  proposed  regulation  did 
not  contain  a  definition  of  the  term 
priority  water  bodies.  Eight  commenlers 
requested  clarification  of  the  term.  Some 
had  confused  priority  water  bodies  with 
the  priority  ranking  of  water  quality 
limited  segments  needing  TMSLs.  or 
asked  how  priority  water  body  lists 
have  impacts  on  construction  grants, 
permit  and  enforcement  activities. 

The  term  "priority  water  bodies"  is  a 
management  concept  originated  by  EPA 
to  encourage  States  to  focus  resources 
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and  control  activities  in  areds  where 
water  quality  decisions  are  needed. 
States  are  encouraged  to  identify 
priurity  water  bodies — those  waters  for 
which  regulatory  or  water  quality 
control  decisions  are  needed.  State 
priority  water  body  li^ts  should  provide 
an  overall  agenda  of  needed  control 
actions  and  may  include  waters  not 
meeting  standards,  as  well  as  waters 
where  controls  are  needed  to  maintain 
uses.  Other  priority  setting  mechanisms, 
such  as  the  construction  (grants  list  and 
the  list  of  water  quality  limited  segments 
requiring  TMDL  analysis,  should  be 
consistent  with,  but  will  prubabi>  not  be 
identical  to,  the  priority  water  body  list. 

Since  the  CWA  does  not  require 
States  to  develop  a  general  priority 
water  body  list,  this  regulation  does  not 
require  States  to  develop  a  list  of 
priority  water  bodies.  VVe  do  e.xpect. 
though,  thai  States  will  find  it  useful  to 
develop  a  priority  water  body  list  as  the 
primar>'  determinant  for  establishing 
State  pollution  control  priorities  in 
response  fo  \hp.\r  most  significant  wafer 
quality  problems.  States  may  use  this 
list  to  coordinate  construction  grants, 
planning  and  standards,  monitoring, 
permit  2nd  enforcement  program 
activities. 

The  priority  ranking  of  segments 
needing  TMDL  calculations  required 
under  section  303(d)  of  the  Act  ard 
section  130.5fh)(l)  of  this  regulation  is 
not  the  same  ;is  the  priority  w.ifpr  body 
list.  The  section  303(d)  ranking  reflects 
the  priority  with  which  the  St^t^'s  intend 
to  complete  TMD!  s  for  sperified 
segments. 

2.  Definitions — One  commenter 
recommended  that  tho  definition  of 
TMDL  bo  revised  to  allow  States  to 
establish  TMDLs  for  specific  pollutants. 
e.\pressed  as  a  limitation  averaged  over 
an  other  than  daily  time  period 
appropriate  to  the  specific  pollutant  and 
environmental  conditions.  We  are 
aware  of  the  n  »ed  for  water  q'lalitv- 
ba.scd  pffliient  limitalionb  wh.cli  pro\idH 
appropriate  limits  on  the  .iv',T.i,;e  :n  iss 
of  pollutant  disch.irged  per  nnit  time 
period.  Therefore,  TMDLs  and  water 
quality  based  effluent  limitations  may 
be  expressed  in  terms  of  an  appropriate 
averaging  period,  such  as  weel>iy  or 
monthly,  as  long  as  compliance  with 
applicable  WQS  is  assured. 

One  commenter  suggested  that  the 
definition  of  TMDL  was  not  clear 
because  referring  to  "total  loadings  ot 
pollutants  '  implies  that  a  TMDL  should 
cover  several  pollutants.  We  revised  the 
definition  to  clarify  that  a  single  TMDL 
covers  only  one  specific  pollutant  or  one 
property  of  pollution,  for  example, 
acidity,  biochemical  oxygen  demand, 
.-adioactivity,  or  toxicity.  Thus,  more 


thcin  one  TMDL  may  be  required  tor  a 
segment  where  there  may  be  violations 
of  more  than  one  criterion  in  the 
applicable  WQS. 

A  number  of  coinmenters 
recommended  that  the  regulauon  define 
what  is  meant  by  WLA.  VVe  have 
included  definitions  of  WLA,  whicii 
applies  to  point  sources  and  I^,  which 
applies  to  oiher  sources. 

One  commenter  suggested  'hat  the 
regulation  should  define  the  term 
"navigable  waters '.  To  a\oid  cunfusion, 
we  have  substituted  the  term  "waters  of 
the  United  States,"  which  is  the  Act's 
definition  of  "navigable  waters"  and 
which  is  further  defined  in  other 
regulations  (e.g  .  40  CFR  122.2). 

One  commc.iter  suggested  that  the 
definition  of  BMP  bo  nidde  consistent 
with  the  definition  in  the  prsv;oi:s  WQM 
regulation  since  that  defir'tion  is  now 
generally  accepted  and  usr  t  W.^  h.ive 
revised  the  definition  accordi-i^^j. 

3.  Wcfer  Quality  S'nnJarJ.-: ;  IVQS'- 
One  commenter  sugqrsted  that  the  fact 
that  water  quality  starda-ds  are  the 
State's  water  quality  goals  be  rcflectr^d 
in  the  la.iguage  of  the  recul.ition.  We 
have  revised  the  r»^ulation  to  state  that 
WQS  are  the  w.Ttcr  quility  goals  of  a 
water  body,  or  portion  thereof,  is  well 
.IS  the  legal  basis  for  control  decisions 
required  by  the  CWA. 

Other  commenters  raised  questions 
beyond  the  purview  of  the  Water 
Qu.ilify  Planning  and  Mana<?ement 
resiildtion  related  to  setting?  and 
attaining  interstate  water  qualitx 
slandards,  site-specific  criteria 
development  and  the  public's  role  in  use 
classi*'icjtion.  We  refer  commenters  to 
the  final  Water  Quality  Standards 
regulation,  40  CFR  Part  131,  48  FR  51400. 
Xovemlier  8. 1983,  for  answers  to  these 
<]iie9tions. 

4.  Water  monitoring — Two 
commenters  noted  that  data  collected 
thiough  cooperative  monitoring 
pi'igrams  or  data  submitted  by  industry 
must  be  checked  "carefully  and 
ihnrotighly"  for  accuracy. 

We  emphasize  that  data  cotleclion 
efforts  must  be  based  on  agreed  upon 
sciciMific  standards  and  protocols  and 
that  St.tte  water  quality  agencies  should 
htj  con\  ii;ced  of  the  validity  and 
jt  r;urai  y  of  any  data  used  to  implement 
the  water  quality  program.  We  recognize 
that  th.^rc  may  be  disagreements  over 
d.ita  collection  and  analytical  methods 
as  well  as  interpretation  of  results.  It  is 
import:int  that  all  parties  agree  in 
advance  on  procedures  and  methods  to 
be  employed  in  data  collection  and 
analysis. 

One  commenter  questioned  what 
strategy  was  referred  to  in  section 
130.4(b).  The  language  of  this  paragraph 


v\.i.s  lovisL'd  tij  clarify  that  no  separate 
nioni'  )ring  strategy  is  required  by  the 
regul  itinn  and  that  the  monitoring 
activities  referred  to  ate  the  States 
ongoing  monitoring  activities  required 
by  section  106(e)(1)  of  the  Act  and 
ile.scribed  in  tho  annual  State  work 
program. 

.5.  ('ontinuint;  plaiuiinq  procpfs — Two 
<:omine;iters  suggested  that  the 
regulation  prescribe  the  delegation  of 
(^PP  futu-tions  to  dosignuted  areawide 
agencies  and  emphasize  joint  State  and 
area  wide  development  of  CPPs.  We 
have  not  made  this  change  since  section 
30 1(e)(2)  of  the  CWA  expressly  requires 
Slates  to  develop  a  CPP.  We  do 
recommend,  though,  that  as  CPPs  are 
developed.  State  agencies  consult  with 
areawide  agencies  to  be  sure  that 
updated  CPPs  accurately  reflect  watei 
•{u.jlity  conditions  and  existing 
institutional  responsibilities  for  water 
quality  management.  EPA  will  evaliiatf 
the  effectiveness  of  CPP  procedures 
ilur'Pg  its  regular  annual  review  of  State 
U  QM  programs. 

H.  ilo'c- qiia/ify  p^anogompnt  plans — 
One  commenter  noted  that  the  format  of 
'he  WQM  plan  socti'»n  seemed  to  de- 
i;mp!"Msr/.i!  the  significance  attributed  to 
the  effc'.ts  of  nonpoint  sources.  This  was 
not  the  intent.  Wo  have  rewritten  the 
WQM  pl.in  section  to  state  that  plins 
should  Lontinuo  tf>  develop,  recommend 
and  .^uide  i'nplementition  of  solutions  to 
noppnint  .source  pol!'!tion  problems. 

Two  commcr.luiS  noted  that  annu  d 
I  -ii  !ifir.r.ion  of  WQM  plans  by  the 
Cu\  enior  or  llie  Governoi's  design:'e  is 
n;)i  iiccessaiily  productive  and  that  the 
an.'ii  il  certification  requirement  is 
excessive.  The  Hnal  regulation  requires 
an  as  ULieded.  rather  than  .m  annual 
pl.u:  oertificalicn  requirement.  These 
iip.Litos  need  only  to  involve  elcmenis    * 
of  the  plan  thai  require  modification  due 
to  chan^^es  in  water  quality  conditions, 
uevv  rcquiroiiioiii-s  or  proposed  control 
me  jsuros.  The  Gu.ernor  or  Governor's 
desi>i!icc  must  cerilTy  that  any  updates 
are  conjislent  with  I'io  remainder  01  the  • 
l>l.in.  lliW  will  considei  the  last  certified 
and  ,«pproved  plan  elements  to  be  in 
effp<  t. 

fine  Lomnienter  noted  that  the 
procedure  for  designation  of 
uianugeaient  agencies  in  the  proposed 
!  i^gulation  departed  from  requirements 
in  the  previous  regulation  that 
d  ^signaled  management  agencies 
iDMA)  be  recommended  in  WQM  plans 
md  certified  by  the  Governor.  We  have 
revised  the  regulation  to  clarify  that 
DMAs  should  continue  to  be 
recommended  in  WQM  plans  and 
certified  by  tho  Governor  or  his  designee 
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in  accordance  with  plan 
recommendations. 

One  commenter  objeclled  to  inclusion 
in  the  plan  of  the  identification  of 
municipal  and  industrial,  waste 
treatment  needs,  establishment  of 
construction  priorities  and  schedules  of 
completion  of  these  treatment  works. 
We  have  not  changed  this  provision 
because  section  208(b)(2)(A)  of  the  Act 
requires  this  information  in  WQM  plans 
and  we  believe  that  this  provision  is  an 
important  component  of  the  plan. 

One  commenter  asked  why  the 
proposed  regulation  included 
instructions  to  both  areawide  and  State 
water  quality  agencies.  This  comment 
appears  to  be  based  on  the^assumption 
that  all  areawide  WQM  plans  have  been 
incorporated  into  State  WQM  plans.  We 
recognize  that  some  areawide  WQM 
plans  will  be  or  are  already 
incorporated  into  State  WQM  plans. 
This,  however,  is  not  always  the  case. 
and  we  think  that  State  and  areawide 
agencies  are  able  to  determine  the  most 
individually  effective  institutional 
planning  arrangements.  In  some  cases 
this  may  result  in  a  consolidated  State 
WQM  plan,  while  in  others  separate 
Slate  and  areawide  plans  may  be 
maintained. 

We  emphasize  the  flcxibiUty  of  State 
and  areawide  WQM  agencies  to  develop 
effective  planning  and  management 
relationships  and  stress  the  importance 
and  utility  of  continued  areawide  and 
local  planning  efforts.  It  is,'  however,  still 
the  responsibility  of  the  State  to  assure 
that  State  and  areawide  plans  together 
include  all  necessary  elements  for  all 
geographic  areas  of  the  State. 

One  commenter  was  concerned  that 
the  annual  WQM  plan  certification 
requirement  could  result  in  delays  in 
using  new  or  updated  wasteload 
allocations  to  issue  permits  because  the 
WLAs  would  only  be  incorporated  once 
a  year.  We  believe  that  the  approach 
taken  by  the  regulation  will  avoid 
delays  in  using  new  or  updated 
wasteload  allocations.  Under  the 
statute,  when  EPA  approves  a  TMUL 
submitted  to  it  under  section  303(d),  the 
TMDL  is  to  be  automatically 
incorporated  into  the  State's  WQM  plan 
The  regulation  treats  this  submittal  and 
approval  as  the  equivalent  of  a  WQM 
plan  update  certification  and  approval. 
Consequently,  approved  TMDL's  will  be 
immediately  effective  for  NPDES  permit 
and  WQM  plan  consistency 
determinations  as  required  by  section 
208(e)! 

One  commenter  noted  that  regulatory 
nonpoint  source  programs  are  not 
prohibited  if  States  determine  they  are 
an  effective  way  of  dealing  with  a 
nonpoint  source  pollution.  We  agree. 


The  regulation  does  not  prohibit  the  use 
of  State  regulatory  programs  for 
nonpoint  source  control. 

One  commenter  noted  that  the 
proposed  regulations  allowed  Regional 
Administrators  discretionary  authority 
over  self-designation  applications  by 
Indian  tribal  organizations  and  also 
provided  for  prior  EPA  consultation  with 
the  State  before  approving  such  tribal 
applications.  The  commenter  thought 
this  was  contrary  to  the  principles  of 
tribal  self-determination  and  tribal 
management.  EPA  supports  tribal  self- 
determination  and  does  not  agree  that 
the  proposed  regulation  is  contrary  to 
this  principle  in  intent  or  effect.  The 
regulation  simply  provides  for 
consultation  with  States  on  the  specific 
questions  of  State  assertions  of 
jurisdiction  over  Indian  lands.  Where 
the  Regional  Administrator,  following 
such  consultation,  makes  a 
determination  as  a  matter  of  Federal 
law  that  a  State  lacks  jurisdiction  over 
Indian  lands,  he  or  she  is  authorized  to 
approve  subsequent  tribal  self- 
designation  applications  in  that  State, 
The  approval  of  tribal  self-designation 
applications  is  fundamentally  a  Federal 
matter  in  which  EPA  affirms  the 
authority  of  Indian  tribal  organizations 
to  conduct  water  quality  management 
planning  on  reservation  areas  as  long  as 
the  requirements  of  the  CWA  are  met. 

Two  commenters  noted  that  Indian 
tribal  water  quality  efforts  would  be 
greatly  improved  by  the  provision  of 
direct  EPA  funding  for  these  efforts.  We 
connot  do  so  because  the  lack  of  direct 
EPA  funding  for  Indian  tribal 
organizations  stems  from  the  statutory 
funding  eligibilities  of  sections  106  and 
205(j)  of  the  Act. 

7.  Total  maximum  daily  loads — The 
proposed  regulation  included 
alternatives  for  meeting  the  statutory 
TMDL  review  and  approval 
requirements.  Based  upon  the  comments 
received,  we  have  concluded  that  the 
most  efficient  way  to  meet  the 
requirements  of  section  303(d)  of  the  Act 
the  EPA  review  and  approve  all  TMDLs 
is  to  tailor  the  EPA  level  of  review  to 
what  is  reasonable  and  appropriate.  The 
majority  of  commenters  supported  this 
approach.  Thus,  where  a  State  has 
clearly  described  its  TMDL  process  in 
its  CPP  and  EPA  has  approved  the 
process.  EPA  may  conduct  an  in-depth 
review  of  a  sample  of  the  State's 
WLAa/LAs  and  TMSLs  to  determine 
how  well  the  State  is  implementing  its 
approved  process.  States  are  still 
required  though,  to  submit  all  WLAs/ 
LAs  and  TMDLs  established  for  water 
quality  limited  segments  to  EPA  for 
review  and  approval  in  accordance  with 
section  303(d).  This  sample  review,  in 


conjunction  with  a  less  detailed  review 
of  all  other  WLAs/LAs  and  TMDLs 
submitted  to  EPA  by  the  State,  will 
provide  a  reasonable  basis  for 
approving  or  disapproving  individual 
TMDLs.  This  detailed  sample  may 
include  TMDLs  supporting  major 
construction  grants  and  other  major 
control  measures. 

One  commenter  recommended 
limiting  EPA  review  of  TMDLs  to 
approval  of  the  process  for  establishing 
them  and  to  cases  where  States 
disagreed  on  appropriate  TMDLs/ 
WLAs/LAs  for  interstate  waters.  We 
have  not  incorporated  this  suggestion 
since  section  303(d)(2)  of  the  Act 
requires  EPA  to  approve  or  disapprove 
all  TMDLs. 

One  commenter  opposed  the 
alternative  under  which  EPA  would 
review  individual  WLAs/LAs  and 
TMDLs  when  they  were  submitted  with 
permit  applications  or  construction  grant 
applications.  The  commenter  believed 
WLAs/LAs  should  be  reviewed  by  EPA 
as  early  in  the  WQM  process  as 
possible.  We  agree  that  it  is  preferable 
for  States  to  establish  WLAs/LAs  and 
TMDLs  for  their  waters  in  advance  of 
NPDES  permit  or  construction  grant 
decisions.  However,  if  a  State  has  many 
water  bodies  where  new  WLAs/LAs 
and  TMDLs  are  needed,  it  may  have  to 
submit  WLAs/LAs  to  EPA  with  the 
permit  or  construction  grant 
applications. 

One  commenter  pointed  out  that 
disapproval  of  a  State's  TMDLs  without 
public  review  or  opportunity  for  defense 
by  the  State  is  not  desirable.  If  a  State 
anticipates  that  a  WLA/LA  project  will 
be  either  critical  or  controversial,  we 
urge  the  State  to  involve  the  EPA  Region 
and  the  public  in  these  decisions 
throughout  the  WLA/LA  and  TMDL 
development  process,  rather  than 
waiting  until  State  approved  WLAs/LAs 
and  TMDLs  are  submitted  to  EPA  for 
approval. 

One  commenter  suggested  that  since 
TMDLs  must  be  incorporated  into  WQM 
plans  which  must  be  approved  by  EPA, 
a  separate  EPA  review  of  TMDLs  is  not 
necessary.  We  do  not  agree  since 
section  303(d)(2)  of  the  Act  provides  that 
after  TMDLs  are  approved  by  EPA.  they 
shall  be  incorporated  into  WQM  plans. 
While  the  Act's  requirements  may  result 
in  two  separate  reviews,  a  combined 
review  of  proposed  TMDLs  and  related 
WQM  plan  elements  would  be 
advantageous. 

Two  commenters  advocated 
establishing  pollutant  concentration 
limits.  One  of  them  pointed  out  that  a 
discharger  could  dump  its  entire  TMDL 
into  a  stream  within  a  short  period. 
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perhaps  minutes  or  pne  hour.  Such  an 
action  could  have  a  devastating  effect 
on  aquatic  life,  lie  suggested 
estabhshing  concenlrrftion  limits  in 
addition  to  TVlDLs.  We  aeree.  If  spike 
discharges  are  expecteJ  t  j  present  a 
water  quality  problem,  pern'its  shojld 
impose  both  mass  per  d.^;,  WLA  limits 
and  concentration  limits  on  the 
discharger.  EPA  regulations,  40  CFR  Part 
122.63(0(2),  already  pur.  ide  for  linii'ing 
effluents  in  terms  of  pollulan! 
concentrations  and  this  is  a  common 
practice  in  the  NPDES  permit  piotess. 

One  commenter  suggested  it  would  be 
helpful  to  note  in  the  preamble  that 
section  302(b)  of  the  Ad  pro-,  ides  for 
adjusting  water  quality  based  effluent 
limitations,  based  on  lack  of  available 
technologies  or  unreasonable  econmic 
or  social  costs.  The  adjustment 
procedure  in  section  302(h)  of  the  Act 
only  applies  to  effluent  limitations 
established  pursuant  to  section  302  and 
cannot  delay  the  application  of  uny 
effluent  limitation  eslublished  under 
section  301  of  the  Act.  S«'ction 
301(b)(1)(C)  of  the  Act  requires 
achievement  of  any  limitation,  more 
stringent  than  a  technology  based  one 
necessary  to  meet  water  quality 
standards,  including  water  quality 
based  effluent  limitations  resulting  from 
a  WLA/IA.  Such  limitations  are  no! 
affected  by  section  302. 

One  commenter  suggested  that  it  is 
not  a  wise  use  of  scarce  resources  to 
establish  daily  thermal  loads  in  areas 
where  no  thermal  dischargers  are 
proposed  or  likely.  We  agree  that  States 
should  established  TMDLs  according  to 
actual  needs  and  priorities.  If  total 
maximum  daily  thermal  loads  are  not 
needed  to  meet  water  quality  standards 
for  certain  areas.  States  should  focjs 
their  resources  on  other  areas  where 
such  loads  are  nei^ded. 

One  commenter  found  the  TMDL 
concept  appropriate  for  \ery  short 
segments  with  a  minimum  number  of 
dischargers,  but  not  for  longer  segments 
made  more  complex  by  multiple 
dischargers.  We  think  it  is  clear  from  the 
Act  that  TMDLs  are  appropriate 
wherever  effluent  limitations  are 
necessary  to  meet  v.  aler  quality 
standards,  regardless  of  a  segment  s 
length  or  its  number  of  dischargers.  To 
the  extent  practicable,  segment 
boundaries  should  be  established  to 
facilitate  developing  WLAs/LAs  and 
TMDLs. 

Two  commenfers  bel:e\erl  that  EPA 
should  develop  standard  methods  for 
biomonitoring  prior  to  allowing  their  use 
by  the  States  for  establishing  T^!DLs. 
EPA  is  currently  revising  existing 
methodologies  and  developing  a  range 
of  additional  acceptable  methodologies 


for  biomonitoring.  In  the  meantime. 
States  are  enc  ouraged  to  use  available 
biomonitoring  mtihodologies. 

8.  VVafergLiL':'},  report — One 
commenter  suggested  that  the 
information  called  for  und».-r 
§§  130.8(b)(2).  I.m8(b)(3)  and  130.8(b)(4) 
of  the  regulation  would  more 
appropriately  be  included  in  the  WQM 
plan  idther  than  the  water  quality  report 
requir-d  under  section  305lb)  of  the 
CWA.  Section  305(b)(l)(A-E)  of  the 
CWA.  however,  requires  the  information 
specified  in  the  referenced  sections  of    * 
the  regulation.  We  also  note  that  the 
regiilaiion  deletes  the  requirement  for  a 
duplicative  problem  assessment  for 
WQM  plans  and  emphasizes  the  role  of 
the  section  305(b)  report  as  the  primary 
water  quality  problem  assessment 
document  under  the  Act.  The  WQM 
plan  may  reference  the  problem 
assessment  in  the  30o(b)  report  or  may 
contain  additional  information  which 
supplements  the  305(b)  report. 

One  commenter  asked  why  the  305(b) 
report  certification  could  not  satisfy  the 
annual  section  205(j)  CWA  report 
requirement.  This  question  indicates 
some  confusion  as  to  the  intent  of 
section  130.8(c)  of  the  regulation.  We 
have  changed  the  regulation  to  clarify 
that  the  annua!  section  205(j)  CWA 
report  requirement  can  be  satisfied  by 
the  biennial  section  305lb)  report, 
supplemented  in  the  off  year  by  a  State 
certification  that  the  most  recently 
submitted  section  305(b)  report  reflects 
current  water  quality  conditions.  If  the 
most  recently  submitted  section  305(b) 
report  no  longer  portrays  current  water 
quality  conditions,  then  the  State  need 
update  only  those  portions  which  are  no 
longer  accurate.  States  may  wish  to 
submit  the  water  quality  report  or 
certification  with  the  annual  work 
program. 

Finally,  language  has  been  added  to 
the  regulation  encouraging  States  to 
include  information  on  the  status  and 
quality  of  ground-water  in  the  305(b) 
report. 

9.  Resources — Ihree  commcnters 
suggested  that  the  regulation  should 
reflect  the  scarcity  of  Federal  and  State 
resources  available  to  conduct  the 
acti\!iies  specified  in  the  regulation.  We 
believe  it  does.  Given  that  available 
resources  for  all  the  partners  in  the 
water  quality  process  are  limited,  we 
encourage  State,  areawide.  interstate, 
local  and  private  sources  to  focus  their 
activities  on  priority  issues  and  water 
bodies. 

One  commenter  requested  that  the 
specific  types  of  funding  EPA  is 
considering  to  assist  the  States  in  the 
water  quality  planning  process  be 
identified.  Available  funds  are  those 


appropriated  .inniially  under  sertiorfs 
106.  205(g)  iind  205(i)  of  the  CWA. 

Specific  funding  eligibiiilies  and  gi.nil 
administrative  reijuin'monts  for  Ihcsi' 
funds  are  contained  in  the  40  CFR  I'ai  t 
35,  Subpart  A.  F'inan<  iai  Assistance  for 
Continuing  Enviionrnfiilal  Programs 
regulation. 

10.  Public  Participation — Seven 
commenters  noted  that  the  proposal  did 
not  stress  public  involvement  in  the 
water  quality  management  process.  The 
water  quality  management  process 
remains  subject  to  the  provisions  of  Ihe 
40  CFR  Part  25  Public  Participation 
regulation. 

11.  Pronrum  Sunwiory — A  number  of 
commenters  fioted  that  the  proposed 
regulation  did  not  adcijua'cly  expl.iin 
how  the  components  of  the  WQM 
program  related  to  one  another.  Without 
these  relationships  it  was  difficult  to 
understand  how  the  various  activities 
interact  to  result  in  a  focused,  effective 
WQM  program.  We  have  responded  to 
this  comment  by  adding  a  new  section 
outlining  the  significance  of  the  annual 
work  program  and  language  to  the 
305(b)  and  WQM  plan  sei  tions  stressing 
their  relationship  to  the  annual  work 
program.  Finally,  we  have  put  the 
sections  of  the  regulation  into  a  more 
logical  sequence  so  that  the  disrussiiin 
follows  the  WQM  process. 

Regulation  Development 

Under  Executive  Order  12291.  EPA 
must  judge  wh<*iher  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  regulatory  impact 
analysis.  This  regulation  is  not  major 
because  it  will  not  have  an  adverse 
effect  on  the  economy  or  large  numbers 
of  individuals  or  businesses.  The  final 
rule  was  submitted  to  the  Office  of 
Management  and  Budget  for  review  as 
required  by  Executive  Order  12291. 

The  information  collection 
requirements  contained  in  this  rule  ha\  e 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  44  U  S.C.  3501  e; 
seq.  and  have  been  assigned  OMB 
control  numbers  2040-0071,  2040-0049 
and  2010-0004 

Regulatory  riexibility  Act 

EPA  has  determined  that  these 
revisions  to  40  CFT*  Part  35,  Subpart  G, 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
These  revisions  will  reduce 
administrative  burdens  on  Federal,  Stale 
and  local  governments. 

Since  EPA's  water  quality  planning 
and  management  program  deals 
primarily  with  State  water  quality 
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agencies,  it  does  not  haye  a  direct  effect 
on  small  entities. 

List  of  Subjects 

40  CFR  Part  33 

Air  pollution  control,  Grant 
programs — environmental  protection, 
Indians,  Pesticides  and  pests.  Reporting 
and  recordkeeping  requirements,  Waste 
treatment  and  disposal.  Water  pollution 
iiontrol. 

40  CFR  Purl  130 

Water  pollution  contr  )1, 
Knvironmental  Protectiqn. 

U.ited:  January  4,  1985 
William  D.  Ruckelshaus, 

Administrator. 

PART  35— (AMENDED 

I 
For  the  reasons  set  out  in  the 
preamble.  Part  35  of  Chapter  I  of  Title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

1.  The  authority  cite  ftor  Part  '35  reads* 
as  follows:  I 

Authority:  See.  501(u),  CLan  Water  Act.  a» 
amended.  33  U.S.C  1Z,S1  et|8eq 

S§  3S.1500,  35.1502,  35.1503,  35.1505, 
35.1507,  35.1509—35.1509-3,  35.1511— 
35.1511-2,  35.1519—35.1519-3,  35.1521— 
35.1521-6,  35.1523—35.1523-6,  35.1525, 
35.1527,  35.1529,  35.1531—35.1531-3  and 
35.1533—35.1533-4    [  Removed ) 

2.  Part  35  is  amended  by  removing 
§§  35.1500.  35.1502,  35.1$d3,  35.1505, 
3.T,.\507,  35.1509— 35.1500-3.  35.1511— 
.15.1511-2.  35.1519—35.1519-3.  35.1521— 
35.1521-6.  35.1523—35.1523-6.  35.1525, 
35.1527.  35.1529,  35.1531|-35.1531-3  and 
35.1533—35.1533-^. 

3.  40  CFR  Chapter  I  islamcnded  by 
adding  a  new  Part  130.  i)eading  as 
follows: 


r 


PART  130— WATER  QUALITY 
PLANNING  AND  MANAGEMENT 


S.C 

130.0 

130.1 

130.2 

130.3 

130.4 

130.5 

i;t0  6 

130.7 


nd  purpose 


Program  sumniar>'  i 

Applicability. 

Definitions. 

Water  quality  stantjards 

Water  quality  monitoring. 

Continuing  planning  process. 

Water  quality  manu|$cment  plans. 

Total  maximum  dailj'  loads  {TMDI.I 
and  individual  water  quality-based 
effluent  limitations.      I 
I'.tO.B    Water  quality  repor|. 
130  9    Designation  and  de-designfitior 
130  10    State  submittals  to  EPA 

130.11  Program  management. 

130.12  Coordination  with  other  prugiamA 
Authority:  33  U.S.C.  1251  iW  sfq. 

§  130.0    Program  summary  and  purpose. 

(a)  This  subpart  establishes  policies 
and  program  requirements  for  water 


quality  planning,  management  and 
implementation  under  sections  106, 
205(j).  non-construction  management 
205(g).  208.  303  and  305  of  the  Clean 
Water  Act.  The  Water  Quality 
Management  (WQM)  process  described 
in  the  Act  and  in  this  regulation 
provides  the  authority  for  a  consistent 
national  approach  for  maintaining, 
improving  and  protecting  water  quality 
while  allowing  Slates  to  implement  the 
most  effective  individual  programs.  The 
process  is  implemented  jointly  by  EPA. 
the  States,  interstate  agencies,  and 
areawide,  local  and  regional  planning 
organizations.  This  regulation  explains 
the  requirements  of  the  Act,  describes 
the  relationships  between  the  several 
components  of  the  WQM  process  and 
outlines  the  roles  of  the  major 
participants  in  the  process.  The 
components  of  the  WQM  process  are 
discussed  below. 

(b)  Water  quality  standards  (WQS) 
are  the  State's  goals  for  individual  water 
bodies  and  provide  the  legal  basis  for 
control  decisions  under  the  Act.  Water 
quality  monitoring  activities  provide  the 
chemical,  physical  and  biological  data 
needed  to  determine  the  present  quality 
of  a  States  waters  and  to  identify  the 
sources  of  pollutants  in  those  waters. 
The  primary  assessment  of  the  quality  of 
a  State's  water  is  contained  in  its 
biennial  Report  to  Congress  required  by 
section  305(b)  of  the  Act. 

(c)  This  report  and  other  assessments 
of  water  quality  are  used  in  the  State's 
WQM  plans  to  identify  priority  water 
quality  problems.  These  plans  also 
contain  the  results  of  the  State's 
analyses  and  management  decisions 
which  are  necessary  to  control  specific 
sources  of  pollution.  The  plans 
iiuummend  control  measures  and 
designated  management  agencies 
(DMAs)  to  attain  the  goals  established 
in  the  State's  water  quality  standards 

(d)  These  control  measures  are 
implemented  by  issuing  permits, 
building  publicly-owned  treatment 
works  (POTWs),  instituting  best 
management  practices  for  nonpoint 
sources  of  pollution  and  other  means. 
After  control  measures  are  in  place,  the 
State  evaluates  the  extent  of  the 
resultmg  improvements  in  water  quality, 
conducts  additional  data  gathering  and 
planning  to  determine  needed 
modifications  in  control  measures  and 
again  institutes  control  measures. 

(e)  This  process  is  a  dynamic  one,  in 
which  requirements  and  emphases  vary 
over  time.  At  present,  States  have 
completed  WQM  plans  which  are 
generally  comprehensive  in  geographic 
and  programmatic  scope.  Technology 
based  controls  are  being  implemented 
for  most  point  sources  of  pollution. 


However,  WQS  have  not  been  attained 
in  many  water  bodies  and  are 
threatened  in  others. 

(f)  Present  continuing  planning 
requirements  serve  to  identify  these 
critical  water  bodies,  develop  plans  for 
achieving  higher  levels  of  abatement 
and  specify  additional  control  measures. 
Consequently,  this  regulation  reflects  a 
programmatic  emphasis  on 
concentrating  planning  and  abatement 
activities  on  priority  water  quality 
issues  and  geographic  areas.  EPA  will 
focus  its  grant  funds  on  activities 
designed  to  address  these  priorities. 
Annual  work  programs  negotiated 
between  EPA  and  State  and  interstate 
agencies  will  reflect  this  emphasis. 

§  130.1    Applicabiltty. 

(a)  This  subpart  applies  to  all  State, 
interstate,  areawide  and  regional  and 
local  CWA  water  quality  planning  and 
management  activities  undertaken  on  or 
after  February  11, 1985  including  all 
updates  and  continuing  certifications  for 
approved  Water  Quality  Management 
(WQM)  plans  developed  under  sections 
208  and  303  of  the  Act. 

(b)  Planning  and  management 
activities  undertaken  prior  to  February 
11, 1985  are  governed  by  the 
requirements  of  the  regulations  in  effect 
at  the  time  of  the  last  grant  award. 

§  130.2    Definitions. 

(a)  The  Act.  The  Clean  Water  Act,  as 
amended,  33  U.S.C.  1251  et  seq. 

(b)  Pollution.  The  man-made  or  man- 
mduced  alteration  of  the  chemical, 
physical,  biological,  and  radiological 
integrity  of  water. 

(c)  Water  quality  standards  (WQS). 
Provisions  of  State  or  Federal  law  which 
consist  of  a  designated  use  or  uses  for 
the  waters  of  the  United  States  and 
water  quality  criteria  for  such  waters 
based  upon  such  uses.  Water  quality 
standards  are  to  protect  the  public 
health  or  welfare,  enhance  the  quality  of 
water  and  serve  the  purposes  of  the  Act. 

(d)  Load  or  Loading.  An  amount  of 
matter  or  thermal  energy  that  is 
introduced  into  a  receiving  water;  to 
introduce  matter  or  thermal  energy  into 
a  receiving  water.  Loading  may  be  either 
man-caused  (pollutant  loading)  or 
natural  (natural  background  loading). 

(e)  Loading  capacity.  The  greatest 
amount  of  loading  that  a  water  can 
receive  without  violating  water  quality 
standards. 

(f)  Load  allocation  (LA).  The  portion 
of  a  receiving  water's  loading  capacity 
that  is  attributed  either  to  one  of  its 
existing  or  future  nonpoint  sources  of 
pollution  or  to  natural  background 
sources.  Load  allocations  are  best 
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estimate*  of  the  loading,  which  may 
range  from  reasonably  accurate 
estimates  to  gross  allutments.  depending 
on  the  availability  of  data  and 
appropriate  techniqu*^  for  predicting  the 
loading.  Wherever  possible,  natural  and 
nonpoint  source  loads  should  be 
distinguished. 

(g)  Wasteload  aHocation  (WLAf.  The 
portion  of  a  receiving  water's  loading 
capacity  that  is  allocated  to  one  of  its 
existing  or  future  point  sources  of 
pollution.  WLAs  constitute  a  type  of 
water  quality-based  effluent  limitation. 

(h)  Total  maximum  daily  load 
(TKfDL).  The  sum  of  the  individual 
WLAs  for  point  sources  and  LAs  for 
nonpoint  sources  and  natural 
background.  If  a  receiving  water  has 
only  one  point  source  discharger,  the 
TMOL  is  the  sum  of  that  point  source 
WLA  plus  the  LAs  for  any  nonpoint 
sources  of  pollution  and  natural 
background  sources,  tributaries,  or 
adjacent  segments.  TMDLs  can  be 
expressed  in  terms  of  either  mass  per 
time,  toxicity,  or  other  appropriate 
measure.  If  Best  Management  Prartices 
(BMPs)  or  other  nonpoint  source 
pollution  controls  make  more  stringent 
load  allocations  practicable,  then 
wasteload  allocations  can  be  made  less 
stringent.  Thus,  the  TVIDL  process 
provides  for  nonpoint  source  control 
tradeo^s. 

(i)  Water  quality  limited  segment 
Any  segment  where  it  is  known  that 
water  quality  does  not  m«et  applicable 
water  quality  standards,  and/or  is  not 
expected  to  meet  applicable  water 
quality  standards,  even  after  the 
applicalion  of  the  technology-based 
effluent  limitations  required  by  sections 
301(b)  and  306  of  the  Act. 

(j)  Water  quulity  management 
(WQ.\t) plan.  A  Slate  or  areawide  waste 
treatment  management  plan  developed 
and  updated  in  accordance  with  the 
provisions  of  sections  l(Xj\\\.  208  and  303 
of  the  Act  and  ihis  regulation. 

|k)  Areaivide  agency.  An  agency 
desigtiHied  under  section  20<1  of  ihe  Act, 
which  has  responsihiliUes  for  V.QM 
planning  withtn  a  spetif.ed  area  of  a 
State. 

(1)  B'^r  Mano^c-nti-  Prad.Le  iBMP/. 
Methods,  measur^js  or  pracficps  selected 
by  an  agem  y  to  me;*  -s  nonpuint 
source  control  needs  BMPs  include  bat 
are  not  limited  to  strn.tiiral  and 
nonstructural  controls  and  opt-ration 
and  maintenance  priuedures  BMPs  «,an 
be  applied  before,  during  and  after 
pollution-produc  ing  activities  to  reduce 
or  eliminate  the  introduction  of 
pollutants  into  receiving  waters. 

(m)  Designated  mana'^ement  ai>enty 
(D.M.A).  An  agency  identified  by  a  WQVl 
plan  and  designated  by  the  Governor  to 


implement  specific  control 
recommendations. 

§  laaa    water  quattty  standards. 

A  water  qualify  standard  (WQS) 
defines  the  water  quality  goals  of  a 
water  body,  or  portion  thereof,  by 
designating  the  use  or  uses  to  be  made 
of  the  water  and  by  setting  criteria 
necessary  to  protect  the  uses.  Stales  and 
EPA  adopt  WQS  to  protect  public  health 
or  welfare,  enhance  the  quality  of  water 
and  serve  the  purposes  of  the  Clean 
Water  Act  (CVVA).  "Serve  the  purposes 
of  Act"  (as  deHned  in  section  101(a)(2) 
and  303(c)  of  the  Act)  means  that  WQS 
should,  wherever  attainable,  provide 
water  quality  for  the  protection  and 
propagation  of  fish,  shellfish  and 
wildlife  and  for  recreation  m  and  on  the 
water  and  take  into  consideration  their 
use  and  value  for  public  water  supplies, 
propagation  of  fish,  shellfish,  wildlife, 
recreation  in  and  on  the  water,  and 
agricultural,  industrial  and  other 
purposes  including  navigation. 
Such  standards  serve  the  dual  > 
purposes  of  establishing  the  water 
quality  goals  for  a  speciHc  water  body 
and  serving  as  the  regulatory  basis  for 
establishment  of  water  quality-based 
treatment  controls  and  strategies 
beyond  the  technology-based  level  of 
treatment  required  by  sections  301(b) 
and  306  of  the  Act.  States  shall  review 
and  revise  WQS  in  accordance  with 
applicable  regulations  and.  as 
appropriate,  update  their  Water  Quality 
Management  (WQ.VI)  plans  to  reflect 
such  revisions.  Specific  WQS 
requirements  are  found  in  40  CFR  Part 
131. 

{  130.4    Water  quality  monitoring. 

(a)  In  a'.r.ordance  with  section 
106(e)|1 )  States  must  establish 
appropriate  monitoring  methods  and 
procedures  (including  biological 
monitoring)  necessary  to  compile  and 
analyze  data  on  the  qyality  of  wafers  of 
the  United  Sl.ttes  and.  to  the  extent 
practir.ihle.  grourd-wafers. 

(b)  The  State's  water  monitoring 
program  shall  include  collection  and 
analysis  of  physii  al.  chemical  and 
bioloR-;  ;i!  (la'a  and  qualHy  assurance 
and  control  pro)?ranis  to  assure 
scientifically  v.ilid  dat.i.  The  uses  of 
these  data  inrludf  d-'termining 
abatement  and  c  t.ntrol  priorities: 
developing  and  r:^vievvi.ng  water  quality 
standards,  tola!  maximum  daily  loads, 
wasteliwil  ,j!1o(  ations  and  load 
allocatiuiis:  assessing  compliance  with 
National  Pollut.int  UischarKe 
Elimination  Systt-m  (NPDKS)  permits  by 
dischar>>.'rs.  r»'pt)iling  information  to  the 
public  through  Ihe  section  .'iU5(b)  report 


and  reviewing  site-specific  monitoring 
efforts. 

§  130.5    Continuing  planning  process. 

(a)  General.  Each  State  shall  establish 
and  maintain  a  continuing  planning 
process  (CPP)  as  described  under 
section  303(e)(3)(A-H)  of  the  Act.  Ej(.h 
State  is  responsible  for  managing  its 
water  quality  program  to  implement  the 
processes  specified  in  the  continuing 
planning  process.  EPA  is  responsible  for 
periodically  reviewing  the  adequacy  of 
the  States  CPP. 

(b)  Content.  The  State  may  determine 
the  format  of  its  CPP  as  long  as  the 
mininum  requirements  of  the  CWA  and 
this  regulation  are  met.  The  following 
processes  must  be  described  in  each 
State  CPP,  and  the  State  may  include 
other  processes  at  its  discretion. 

(1)  The  process  for  developing  effluent 
limitations  and  schedules  of  compliance 
at  least  as  stringent  as  those  required  by 
section  301(b)(1),  section  3011b)(2). 
section  306  and  section  307,  and  at  least 
stringent  as  any  requirements  contained 
in  applicable  water  quality  standards  in 
e^ect  under  authority  of  section  303  of 
the  Act. 

(2)  The  piocess  for  incorporating 
elements  of  any  applicable  areawide 
waste  treatment  plans  under  section  2118. 
and  applicable  basin  plans  under 
section  209  of  the  Act. 

(3)  The  process  for  developing  total 
maximum  daily  loads  (TMDLs)  and 
individual  water  quality  based  effluent 
limitations  for  pollutants  in  a(.t:ordani  e 
with  section  303(d)  of  the  Act  and 

S  130.7(a)  of  this  regulation. 

(4)  The  process  for  updating  and 
maintaining  Water  Quality  Managt-im-nt 
(WQM)  plans,  including  schedules  foi 
revision. 

(5)  The  process  for  assuring  adequate 
authority  for  intergovernmental 
cooperation  in  the  implementation  of  the 
State  WQM  program. 

(6)  The  process  for  estahlishins  .ind 
assuring  adequate  implpnienta'ion  of 
new  or  revised  water  quality  standards, 
including  schedules  of  (.ompliani.t'. 
under  section  30.3(f)  of  the  A(  t. 

(7)  The  process  for  assuring  adc  qu.ftt- 
controls  over  the  disposition  of  ail 
residual  waste  irum  any  water 
treatment  processing. 

(8)  The  process  for  (Jrveloping  an 
inventory  and  ranking,  in  order  of 
priority  of  needs  for  constnirtion  of 
waste  treatment  works  rt-ijiiired  to  nii  ••! 
the  applicable  requirements  of  stu;li(jns 
301  and  302  of  the  Act. 

(9)  The  process  for  determining  Ihe 
priority  of  permit  issuance. 

(c)  Regional  Administrator  revif.v. 
The  Regional  Administrator  shall  rex  if  w 
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approved  Slate  CPPs  from  time  to  time 
to  ensure  that  the  planning  processes 
are  consistent  with  the  Act  and  this 
regulation.  The  Regional  Administrator 
shall  not  approve  any  permit  program 
under  Title  IV  of  the  Act  for  any  Stale 
which  does  not  have  an  approved 
continuing  planning  process. 

§  130.6    Wat*r  quality  management  plans. 

(a)  Water  quality  manascment 
(WQMJ  plans.  WQM  plans  consist  of 
initial  plans  produced  in  accordance 
with  sections  208  and  303(e)  of  the  Act 
and  certified  and  approved  updates  to 
those  plans.  Continuing  water  quality 
planning  shall  be  based  upon  WQM 
plans  and  water  quality  problems 
identified  in  the  latest  30S(b)  reports. 
State  water  quality  planning  should 
focus  annually  on  priority  issues  and 
geographic  areas  and  on  the 
development  of  water  quality  controls 
leading  to  implementation  measures. 
Water  quality  planning  directed  at  the 
removal  of  conditions  placed  on 
previously  certified  and  approved  WQM 
plans  should  focus  on  removal  of 
conditions  which  will  lead  to  control 
decisions. 

(b)  Use  of  WQM  plana.  WQM  plans 
are  used  to  direct  implementation. 
WQM  plans  draw  upon  the  water 
quality  assessments  to  identify  priority 
point  and  nonpoint  water  quality 
problems,  consider  alternative  solutions 
and  recommend  control  measures, 
including  the  financial  and  institutional 
measures  necessary  for  implementing 
recommended  solutions.  State  annual 
work  programs  shall  be  based  upon  the 
priority  issues  identified  in  the  State 
WQM  plan. 

(c)  WQM  plan  elements.  Sections 
205(j).  208  and  303  of  the  Act  specify 
water  quality  planning  requirements. 
The  following  plan  elements  shall  be 
included  in  the  WQM  plan  or  referenced 
us  part  of  the  WQM  plan  if  contained  in 
separate  documents  when  they  are 
needed  to  address  water  quality 
problems. 

(1)  Total  maximum  daily  loads. 
TMDl.8  in  accordance  with  sections 
.<03(cl)  and  303(eK3){C)  of  the  Act  and 
§  130.7  of  this  Part. 

(2)  Effluent  limitations.  Effluent 
limitations  including  water  quality 
bused  effluent  limitations  and  schedules 
of  compliance  in  accordance  with 
section  303(e)(3)(A)  of  the  Act  and 

§  130.5  of  this  Part. 

(3)  Municipal  and  industrial  waste 
treatment.  Identification  of  anticipated 
municipal  and  industrial  waste 
treatment  works,  including  facilities  for 
treatment  of  slormwater-induced 
combined  sewer  overflorvvs:  programs  lo 
provide  necessary  financial 


arrangements  for  such  works: 
establishment  of  construction  priorities 
and  schedules  for  initiation  and 
completion  of  such  treatment  works 
including  an  identification  of  open  space 
and  recreation  opportunities  from 
improved  water  quality  in  accordance 
with  section  208(b)(2)  (A)  and  (B)  of  the 
Act. 

(4)  Nonpoint  source  management  and 
control. 

(i)  The  plan  shall  describe  the 
regulatory  and  non-regulatory  programs, 
activities  and  Best  Management 
Practices  (BMPs)  which  the  agency  has 
selected  as  the  means  to  control 
nonpoint  source  pollution  where 
necessary  to  protect  or  achieve 
approved  water  uses.  Economic, 
institutional,  and  technical  factors  shall 
be  considered  in  a  continuing  process  of 
identifying  control  needs  and  evaluating 
and  modifying  the  BMPs  as  necessary  to 
achieve  water  quality  goals. 

(ii)  Regulatory  programs  shall  be 
identified  where  they  are  determined  to 
be  necessary  by  the  State  to  attain  or 
maintain  an  approved  water  use  or 
where  non-regulatory  approaches  are 
inappropriate  in  accomplishing  that 
objective. 

(iii)  BMPs  shall  be  identified  for  the 
nonpoint  sources  identified  in  section 
208(b)(2){F}-{K)  of  the  Act  and  other 
nonpoint  sources  as  follows: 

(A)  Residual  waste.  Identification  of  a 
process  to  control  the  disposition  of  all 
residual  waste  in  the  area  which  could 
affect  water  quality  in  accordance  with 
section  208(b)(2)(J)  of  the  Act. 

(B)  Land  disposal.  Identification  of  a 
process  to  control  the  disposal  of 
pollutants  on  land  or  in  subsurface 
excavations  to  protect  ground  and 
surface  water  quality  in  accordance 
with  section  208(b)(2)(K)  of  the  Act. 

(C)  Agricultural  and  silvicultural. 
Identification  of  procedures  to  control 
agricultural  and  silvicultural  sources  of 
pollution  in  accordance  with  section 
208(b)(2)(F)  of  the  Act. 

(D)  Mines.  Identification  of 
procedures  to  control  mine-related 
sources  of  pollution  in  accordance  with 
section  208(b)(2)(G)  of  the  Act. 

(F.)  Construction.  Identification  of 
procedures  to  control  construction 
related  sources  of  pollution  in 
accordance  with  section  208(b)(2)(f  i)  ot 
the  Act. 

(F)  Saltwater  intrusion.  Identification 
of  procedures  to  control  saltwater 
intrusion  in  accordance  with  section 
208(b)(2)(l)  of  the  Act. 

(G)  Urban  stormwaler.  Identification 
of  BMPs  for  urban  stormwaler  control  to 
achieve  water  quality  goals  and  fiscal 
analysis  of  the  necessary  capital  and 
operations  and  maintenance 


expenditures  in  accordance  with  section 
208(b)(2)(A)  of  the  Act. 

(iv)  The  nonpoint  source  plan 
elements  outlined  in  §  130.6(c) 
(4)(iii)(A)(G)  of  this  regulation  shall  be 
the  basis  of  water  quality  activities 
implemented  through  agreements  or 
memoranda  of  understanding  between 
EPA  and  other  departments,  agencies  or 
instrumentalities  of  the  United  States  in 
accordance  with  section  304(k)  of  the 
Act. 

(5)  Management  agencies. 
Identification  of  agencies  necessary  to 
carry  out  the  plan  and  provision  for 
adequate  authority  for 
intergovernmental  cooperation  in 
accordance  with  sections  208(b)(2)(D) 
and  303(e)(3)(E)  of  the  Act.  Management 
agencies  must  demonstrate  the  legal, 
institutional,  managerial  and  financial 
capability  and  specific  activities 
necessary  to  carry  out  their 
responsibilities  in  accordance  with 
section  208(c)(2j(A-I)  of  the  Act. 

(6)  Implementation  measures. 
Identification  of  implementation 
measures  necessary  to  carry  out  the 
plan,  including  financing,  the  time 
needed  to  carry  out  the  plan,  and  the 
economic,  social  and  environmental 
impact  of  carrying  out  the  plan  in 
accordance  with  section  208(b)(2)(E). 

(7)  Dredge  or  fill  program. 
Identification  and  development  of 
programs  for  the  control  of  dredge  or  fill 
material  in  accordance  with  section 
208(b)(4)(B)  of  the  Act. . 

(8)  Basin  plans.  Identification  of  any 
relationship  to  applicable  basin  plans 
developed  under  section  209  of  the  Act. 

(9)  Ground  water.  Identification  and 
development  of  programs  for  control  of 
ground-wateT  pollution  including  the 
provisions  of  section  208(b)(2)(K)  of  the 
Act.  States  are  not  required  to  develop 
ground-water  WQM  plan  elements 

■'  beyond  the  requirements  of  section 
-  208(b)(2)(K)  of  the  Act.  but  may  develop 
a  ground-water  plan  element  if  they 
determine  it  is  necessary  to  address  a 
ground-water  quality  problem.  If  a  State 
chooses  to  develop  a  ground-water  plan 
element,  it  should  describe  the 
essentials  of  a  State  program  and  should 
include,  but  is  not  limited  to: 

(i)  Overall  goals,  policies  and 
legislative  authorities  for  protection  of 
ground-water. 

(ii)  Monitoring  and  resource 
assessmeht  programs  in  accordance 
with  section  106(e)(1)  of  the  Act. 

(iii)  Programs  to  control  sources  of 
contamination  of  ground-water 
including  Federal  programs  delegated  to 
the  State  and  additional  programs 
authorized  in  State  statutes. 
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(iv)  Procedures  for  Loordination  of 
ground-water  protection  programs 
among  State  agencies  and  with  liMial 
and  Federal  agencies. 

(v)  Procedures  for  program 
management  and  administration 
including  provision  of  program 
financing,  training  and  technical 
assistance,  public  participation,  and 
emergency  management. 

(dl  Planning  on  Indian  lauis.  ( 1|  To 
the  maximum  extent  feasible.  States  and 
areawide  agencies  shall  coordinate  with 
Indian  tribal  organizations  within  and 
adjacent  to  their  planning  areas  in  the 
development  of  water  quality 
management  (VVQM)  plans.  VVhere 
appropriate,  the  Regional  Administrator 
shall  work  with  the  State  and  Indian 
tribal  organization  to  ensure 
development  of  WQM  planning  on 
Indian  lands  The  WQ.M  planning  are.i 
must  include  all  lands  within  the 
reservation  regardless  of  ownership. 

(2)  Where  the  Regional  Administrator, 
after  consultation  with  the  State, 
determines  that  a  State  lacks  authority 
to  carry  out  effective  WQM  planning 
and  implementation  on  Indian  lands,  the 
Regional  Administrator  may  approve  a 
self-designation  ^plication  by  an 
Indian  tribal  organization  under  section 
2<W(a)(4)  of  the  Act  if  the  Indian  tribal 
organization  has  the  authority  and 
capability  to  undertake  effective  VVQM 
planning.  After  receipt  of  such  a 
designation,  the  Indian  tribiil 
organization  becomes  responsible  for 
developing  and  maintaining  a  WQ.M 
plan  in  accordance  with  sections  208 
and  303  of  the  Art  and  section  i:w.6  nf 
this  Part. 

(e)  Update  and  certification.  State 
and/or  areawide  agency  VVQM  plans 
shall  be  updated  as  needed  to  reflect 
changing  water  quality  conditions, 
results  of  implementation  actions,  new 
requirements  or  to  remove  conditions  in 
prior  conditional  or  partial  p1.in 
approvals.  Regional  Administrators  may 
require  that  State  VVQM  pl.ins  be 
updated  as  needed.  State  Continuing 
Planning  Processes  (CPPs)  sh.ill  specify 
the  process  and  schedule  used  to  revise 
VVQM  plans.  The  State  shall  ensure  that 
Slate  and  areawide  VVQM  pl.ins 
together  include  all  necessary  plan 
elements  and  that  such  plans  are 
consistent  with  one  another.  The 
(iovemor  or  the  Governor's  designee 
shall  certify  by  lettei  to  the  Region.il 
Administrator  for  EPA  approval  that 
WQM  plan  updates  are  consistent  with 
all  other  parts  of  the  plan.  The 
certification  may  be  contained  in  the 
annual  State  work  program. 

(f)  Consistency.  Construction  grant 
and  permit  decisions  must  be  made  in 
accordance  with  certified  and  approved 


WQM  plans  as  described  in  (  1.mi2(a) 
and  130.12(b). 

9  1M.7    Total  maximum  daily  loads  (TMDL) 
and  indtvidual  water  quaitty-basad  affluent 
limitations. 

(a)  General.  The  process  for 
identifying  water  quality  limited 
segments  still  requiring  wasteload 
allocations,  load  allocations  and  total 
maximum  daily  loads  (WLAs/Lr\s  and 
TMDLs).  setting  priorities  for  developing 
these  loads:  establishing  these  loads  for 
segments  identified,  including  water 
quality  monitoring,  modeling,  data 
analysis,  calculation  methods,  and  list  of 
pollutants  to  be  regulated;  submitting 
the  State's  list  of  segments  identified, 
priority  ranking,  and  loads  established 
(WLAs/LAs/TMDLs)  to  EPA  for 
approval:  incorporating  the  approved 
loads  into  the  State's  WQM  plans  and 
NPDES  permits;  and  involving  the 
public,  affected  dischargers,  designated 
areawide  agencies,  and  local 
governments  in  this  process  shall  be 
clearly  described  in  the  State  Continuing 
Planning  Process  (CPP). 

(b)  Identification  and  priority  setting 
for  water  quality  limited  segments  still 
requiring  VVLAs/LAs  and  TMDLs. 

(1)  Each  State  shall  identify  those 
water  quality  limited  segments  still 
requiring  WLAs/LAs  and  TMDI-s  within 
its  boundaries  for  which: 

(i)  technology-based  effluent 
limitations  required  by  sections  301|b). 
:«)6.  307.  or  other  leclions  of  the  Act; 

(ii)  more  stringent  effluent  limitations 
(including  prohibitions)  required  by 
either  Stale  or  local  authority  preserved 
by  section  510  of  the  Aci,  or  Federal 
authority  (e.g..  law.  regulation,  or 
treaty);  and 

(iii)  other  pollution  conti-ol 
requirements  (e.g..  best  man.igcment 
practices)  required  by  local.  Slate,  or 
Federal  authority 

are  not  stringent  enough  to  implement 
any  wafer  quality  standard  (VVQS) 
applicable  to  such  waters.  The  State 
shall,  establish  a  priority  ranking  for 
such  water  quality  limited  segments  still 
requiring  WLAs/LAs  and  TMDF.S,  taking 
into  account  the  severity  of  the  pollution 
and  the  uses  to  be  made  of  such  waters 
and  shall  identify  the  pollutants  causing 
or  expected  to  cause  violations  of  the 
water  quality  standards. 

(2)  Each  State  shall  identify  those 
water  quality  limited  segments  still 
requiring  WLAs/I«As  and  TMDLs  or 
parts  thereof  within  its  boundaries  for 
which  controls  on  thermal  discharges 
under  section  301  or  State  or  local 
n?quirements  are  not  stringent  enough  to 
assure  protection  and  pmpagation  of  a 
balanced  indigenous  population  of 
shellfish,  fish  and  wildlife. 


(c)  Development  of  TMDLs  and 
individual  water  quality  based  effluent 
limitations. 

(1)  Each  State  shall  establish  WLAs/ 
■.As  and  TMDLs  for  the  water  quality 
limited  segments  identified  in  paragraph 
(b)(1)  of  this  section,  and  in  accordance 
with  the  priority  ranking.  For  pollutants 
other  than  heat,  WLAs/LAs  and  TMDLs 
shall  be  established  at  levels  necessary 
to  attain  and  maintain  the  applicable 
narrative  and  numerical  WQS  with 
seasonal  variations  and  a  margin  of 
safety  which  takes  into  account  any  lack 
of  knowledge  concerning  the 
relationship  between  effluent  limitations 
and  water  quality.  Determinations  of 
WLAs/LAs  and  TMDLs  shall  take  into 
account  critical  conditions  for  stream 
flow,  loading,  and  water  quality 
parameters. 

(i)  I'MDLs  may  be  established  using  a 
pollutant-by-pollutant  or  biomonitoring 
approach.  In  many  cases  both 
techniques  may  be  needed.  Site-specific 
information  should  be  used  wherever 
possible. 

(ii)  TMDLs  shall  be  established  for  all 
pollutants  preventing  or  expected  to 
prevent  attainment  of  water  quality 
standards  as  identified  pursuant  to 
paragraph  (b)(1)  of  this  section. 
Calculations  to  establish  WLAs/LAs 
'ind  TXtULs  shall  be  subject  to  public 
review  as  defined  in  the  State  CPP. 

(2)  Each  State  shall  estimate  for  the 
water  quality  limited  segments  still 
requiring  WLAs/LAs  and  TMDLs 
identified  in  paragraph  (b)(2)  of  this 
section,  the  total  maximum  daily 
thermal  load  which  cannot  be  exceeded 
in  order  to  assure  protection  and 
propagation  of  a  balanced,  indigenous 
population  of  shellfish,  fish  and  wildlife- 
Such  estimates  shall  take  into  account 
the  normal  water  temperatures,  flow 
rates,  seasonal  variations,  existing 
sources  of  heat  input,  and  the 
liissipative  capacity  of  the  identified 
waters  or  parts  thereof.  Such  estimates 
shall  include  a  calculation  of  the 
maximum  heat  input  that  can  be  made 
into  each  such  part  and  shall  include  a 
margin  of  safety  which  takes  into 
ai;r.ount  any  lack  of  knowledge 
concerning  the  development  of  thermal 
water  quality  criteria  for  protection  and 
propagation  of  a  balanced,  indigenous 
population  of  shellfish,  fish  and  wildlife 
in  the  identified  waters  or  parts  thereof. 

(d)  Submission  and  EPA  approval.  (1) 
Kach  State  shall  submit  to  the  Regional 
Administrator  from  time  to  time  for 
approval  the  listing  of  water  quality 
limited  segments  requiring  WLAs/LAs 
and  rMDLs  identified  under  paragraph 
(b)  of  this  section.  All  WLAs/IJ\s  and 
rMDI.s  established  under  paragraph  (c) 
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for  Welter  quiilily  limited  sfgmcnls  shall 
cotilinuf  to  be  submitted  w  EPA  for 
icvifw  iind  approvul.  Schedules  for 
siibmi.ssion  of  VVI,As/L\spind  TMDI^ 
shall  be  determined  by  tha  Rrgiorial 
Administrator  and  the  Slufe. 

The  Regional  AdministrMor  shall 
either  approve  or  disapprove  such  listing 
and  loadings  not  Ulor  thai^  30  da>s  after 
the  date  of  submission.  If  (he  Regional 
Administrator  approves  siich  listing  and 
loadings,  the  State  shall  incorporate 
them  into  its  current  WQM  plan.  If  the 
Regional  Administrator  disapproves 
such  listing  and  loadings,  he  shall,  nut 
later  than  30  days  after  the  date  of  such 
disapproval,  identify  suchvvaters  in 
such  State  and  establish  such  loads  for 
such  waters  as-determined  necessary  to 
implement  applicable  WQS.  The 
Regional  Administrator  shall  promptly 
issue  a  public  notice  seeking  comment 
on  such  listing  and  loadings.  After 
considering  public  comment  and  making 
any  revisions  he  deems  appropriate,  the 
Regional  Administrator  shall  transmit 
the  listing  and  loads  to  the  Slate,  which 
shall  incorporate  them  into  its  current 
WQM  plan. 

(e)  For  the  specific  purpose  of 
developing  information  and  as  resources 
allow,  each  State  shall  identify  all 
segments  within  its  boundaries  which  it 
has  not  identified  under  paragraph  (b)  of 
this  section  and  estimate  for  such 
waters  the  TMDLs  with  seasonal 
variations  and  margins  of  safety,  for 
those  pollutants  which  the  Regional 
Administrator  identifies  under  section 
304(a)(2)  as  suitable  for  such  calculation 
and  for  thermal  discharges,  at  a  level 
that  would  assure  protection  and 
propagation  of  a  balanced  indigenous 
population  of  fish,  shellfish  and  wildlife. 
However,  there  is  no  requirement  for 
such  loads  to  be  submitted  to  EPA  for 
approval,  and  establishing  WLAs/LAs 
and  TMDLs  for  tho.se  waters  identifled 
in  paragraph  (b)  of  this  section  shall  be 
given  higher  priority. 


spoilt 


§  130.8    WatOT  quality  rep 

(a)  Each  State  shall  prepare  and 
submit  biennially  to  the  Regional 
Administrator  a  water  quality  report  in 
accordance  with  section  3n5(b)  of  the 
Act.  The  water  quality  report  serves  as 
the  primary  assessmenlof  State  water 
quality.  Based  upon  the  water  qualify 
data  and  problems  identified  in  the 
305(b)  report,  States  develop  water 
quality  management  (WQ^l)  plan 
elements  to  help  direct  all  subsequent 
control  activities.  Water  cjualily 
problems  identified  in  the  30.5(1))  report 
should  be  analyzed  through  water 
quality  management  planning  leading  to 
the  development  of  alternative  controls 
and  procedures  for  problc&ns  identified 


in  the  latest  305(b)  report.  States  may 
also  use  the  305(b)  report  to  describe, 
ground-water  quality  and  to  guide 
development  of  ground-water  plans  and 
programs.  Water  quality  problems 
identified  in  the  303(b)  report  should  bi- 
emphasized  and  reflected  in  the  State's 
WQM  plan  and  annual  work  program 
under  sections  106  and  205(j)  of  the 
Clean  Water  Act. 

(b)  Each  such  report  shall  include  but 
is  not  limited  to  the  following: 

(1)  A  description  of  the  water  quality 
of  all  waters  of  the  United  States  and 
the  extent  to  which  the  quality  of  waters 
provides  for  the  protection  and 
propagation  of  a  balanced  population  of 
shellfish,  fish,  and  wildlife  and  allows 
recreational  activities  in  and  on  the 
water. 

(2)  An  estimate  of  the  extent  to  which 
CWA  control  programs  have  improved 
water  quality  or  w;ill  improve  water 
quality  for  the  purposes  of  section  1 
above  and  recommendations  for  future 
actions  necessar>-  and  identifications  of 
waters  needing  action. 

(3)  An  estimate  of  the  environmental, 
economic  and  social  costs  and  benefits 
needed  to  achieve  the  objectives  of  the 
CWA  and  an  estimate  of  the  date  of 
such  achievement. 

(4)  A  description  of  the  nature  and 
extent  of  nonpoint  source  pollution  and 
recommendations  of  programs  needed  to 
control  each  category  of  nonpoint 
sources,  including  an  estimate  of 
implementation  costs. 

(c)  States  may  include  a  description  of 
the  nature  and  extent  of  ground-water 
pollution  and  recommendations  of  State 
plans  or  programs  needed  to  maintain  or 
improve  ground-water  quality. 

(d)  In  the  years  in  which  it  is  prepared 
the  biennial  section  .305(b)  report 
satisfies  the  requirement  for  the  annual 
water  quality  report  under  section  205(j). 
In  years  when  the  305(b)  report  is  not 
required,  the  State  may  satisfy  the 
annual  section  205(j)  report  requirement 
by  certifying  that  the  most  recently 
submitted  section  .305(b)  report  is 
current  or  by  supplying  an  update  of  the 
sections  of  the  most  recently  submitted 
section  ^5(b]  report  which  require 
updating. 

§  130.9    Designation  and  de-designation. 

(a)  Designation — Areawide  planning 
agencies  may  be  designated  by  the 
Governor  in  accordance  with  section 
208(a)  (2)  and  (3)  of  the  Act  or  may  self- 
designate  in  accordance  with  section 
208ia)(4)  of  the  Act.  Such  designations 
shall  subject  to  EPA  approval  in 
accordance  with  section  208(a)(7)  of  the  . 
Act. 

(b)  De-designation — The  Governor 
may  modify  or  withdraw  the  planning 


designation  of  a  designated  planning 
agency  other  than  an  Indian  tribal 
organization  self-designaled  §  1.1().B(r|(2| 
if: 

(1)  The  areawide  agency  requests 
such  cancellation:  or 

(2)  the  areawide  agency  fails  to  meet 
its  planning  requirements  as  specified  in 
grant  agreements,  contracts  or 
memoranda  of  understanding:  or 

(3)  the  areawide  agency  no  longer  has 
the  resources  or  the  commitment  to 
continue  water  quality  planning 
activities  within  the  designated 
boundaries. 

(c)  Impact  of  de-designation — Once  an 
areawide  planning  agency's  designation 
has  been  withdrawn  the  State  agency 
shall  assume  direct  responsibility  for 
continued  water  quality  planning  and 
oversight  of  implementation  within  the 
area. 

(d)  Designated  management  agencies 
(DMA) — In  accordance  with  section 
208(c)(1)  of  the  Act.  management 
agencies  shall  be  designated  by  the 
Governor  in  consultation  with  the 
designated  planning  agency.  EPA  shall 
approve  such  designations  urriess  the 
DMA  lacks  the  legal,  financial  and 
managerial  authority  required  under 
section  208(c)(2)  of  the  Act.  Designated 
management  agencies  shall  carry  out 
responsibilities  specified  in  Water 
Quality  Management  (WQM)  plans. 
Areawide  planning  agencies  shall 
monitor  DMA  activities  in  their  area  and 
recommend  necessary  plan  changes 
during  the  WQM  plan  update.  W'here 
there  is  no  designated  areawide 
planning  agency.  States  shall  monitor 
DMA  activities  and  make  any  necessary 
changes  during  the  WQM  plan  update. 

§  130.10    State  submittals  to  EPA. 

(a)  The  following  must  be  submitted 
regularly  by  the  States  to  EPA: 

(1)  The  section  305(b)  report,  in  FY  84 
and  every  two  years  thereafter,  and  the 
annual  section  205(j)  certification  or 
update  of  the  305(b)  water  quality 
report:  (Approved  by  OMB  under  the 
control  number  204CMX)71 )       » 

(2)  The  annual  State  work  program(s) 
under  sections  106  and  205(j)  of  the  Act: 
and  (Approved  by  OMB  under  the 
control  number  2010-0004) 

(3)  Revisions  or  additions  to  water 
quality  standards  (WQS)  (303(c)). 
(Approved  by  OMB  under  2040-0049) 

(b)  The  Act  also  requires  that  each 
Stale  initially  submit  to  EPA  and  revise 
as  necessary  the  following: 

(1)  Continuing  planning  process  (CPP) 
(303(e)): 

(2)  Identification  and  a  ranking  by 
prioritj'  of  water  quality  limited 
segments  (303(d)): 
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Id  I'utdl  maximum  daiiy  touiis 
I  IMlJls)  (303(d));  and 

(4J  Water  qualiiy  maiiageinciit 
(WQM)  plan  am!  .■:»»rtifipd  and  appii)\»>il 
VVQM  plan  updaies  (208,  i*,0(e)j. 
(Siibseclion  {b](l)(4)  approved  by  OMB 
under  the  control  number  2i)i0-00i)4). 

(c)  The  form  and  content  of  required 
Slate  submittals  to  EPA  ma^  be  tailored 
to  reflect  the  organization  an>l  needs  of 
the  Sta»e,  as  lor.g  as  the  req  iiiemenls 
and  purposes  of  the  Act,  this  P.irt  and, 
wh^re  applicable,  40  CFR  Parts  29,  30,  33 
and  35.  Subparts  A  and  ]  arc  nst-l.  The 
need  for  revision  and  sthi^dule  of 
submii.tals  shall  be  agreed  to  annually 
with  EPA  as  the  St.ites  annual  vvnrk 
pr()^!;im  is  developed 

§130.11    Program  managcmem. 

(a)  State  acencies  may  .'pplj  for 
}{r.ints  nnder  sections  106,  20.5(j)  nr>d 
205|>'J  '.    •  !ny  on?  wafer  quaiify 
pi. inning  and  management  artivities. 
Interstate  ac^enr.ies  may  apniy  for  grants 
under  section  106  to  rarrv  OJt  wafer 
quality  planning  and  manauement 
a'^tivities.  Local  or  regional  planning 
organizations  may  request  106  and  205{j) 
fu:ids  from  a  State  for  plannin?^  :»nd 
mina'jcment  artivities.  Grant 
adpiinistrative  requirements  for  these 
f>nds  appear  in  40  CFR  Parts  2.'*.  2*1.  .W. 
33  and  35.  Subparts  A  and  ). 

jb)  Grants  under  section  106  may  be 
used  to  fund  a  wide  range  of  artivities. 
including  but  not  limited  to  assessments 
of  water  quaiitv.  revision  of  water 
qu^li  y  standards  (WQS),  developmeni 
of  alternative  approaches  to  rortrol 
pollution,  implementation  and 
enfi  icement  of  contnil  measures  and 
development  or  implementation  of 
gr.xmd  water  nrosrams.  Grants  undei 
section  205lj)  may  be  used  to  fund  water 
quality  management  (VVQ.M)  planning 
activities  but  may  not  be  used  to  fund 
implementation  of  control  me3su;f?s  (see 
Pat  a";.  Subpart  A).  Section  205('?)  fnnds 
are  used  primarily  to  manage  the 
wastewater  treatment  works 
construi^tion  "rants  program  pursuant  to 
the  provisions  of  40  CFR  3.S,  Subpart  I  A 
Sta»e  may  also  use  p.T-t  of  the  2fl,'>(g) 
funds  to  administer  approved  permi* 
programs  under  sections  402  and  404,  to 
administer  a  statewide  waste  treatment 
management  program  under  section 
2()8(b)(4)  and  to  manage  waste  tre;itment 


construction  grants  for  small 
communities. 

(r)  Giant  work  pio.^iams  toi  v\  ijoi 
quality  planning  and  management  shall 
describe  geographic  and  functional 
priorities  for  use  of  grant  funds  in  a 
manner  which  will  facilitate  EPA  review 
of  the  grant  application  and  subsequent 
evaliii.'lion  of  work  accomplished  with 
the  gr.int  funds.  A  Slate's  305(b)  Report. 
WQM  plan  and  other  water  quality 
assessments  shall  identify  the  State's 
priority  water  quality  problems  and 
areas.  The  WQM  plan  shall  contain  an 
analysis  of  alternative  control  measures 
and  re<:o;>^mendations  to  control  specific 
problems.  Work  programs  shall  specify 
the  activities  to  be  carried  out  during  the 
period  of  the  grant;  the  cost  of  specific 
activities;  the  outputs,  for  example, 
permits  issued,  intensive  surveys, 
wastoload  allocations,  to  be  produced 
by  each  activity:  and  where  applicable, 
schedules  indicating  when  a(:ti\  iiies  are 
to  be  completed. 

(d)  State  work  programs  under 
sections  100,  205(j]  and  205(g)  shall  be 
coordinated  in  a  manner  which 
indicates  the  funding  from  these  grants 
dedicated  to  major  functions,  such  as 
permitting,  enforcement,  monitoring, 
planning  and  standards,  nonpoint  soun  e 
implementation,  management  of 
construction  grants,  operation  and 
maintenance  of  treatment  works, 
ground-water,  emergency  response  and 
program  management.  States  shall  also 
describe  how  the  activities  funded  by 
these  grants  are  used  in  a  coordinated 
manner  to  address  the  priority  water 
quality  problems  identified  in  the  State's 
water  quality  assessment  under  section 
305(b). 

(e)  EPA,  States,  areawide  agencies, 
interstate  agencies,  local  and  Regional 
governments,  and  designated 
management  agencies  (DMAs)  are  joins 
p  irticipants  in  the  water  pollution 
control  program.  States  may  enter  into 
contractual  arrangements  or 
intergovernmental  agreements  with 
other  agencies  concerning  the 
performance  of  water  quality  planning 
and  management  tasks.  Such 
arrangements  shall  reflect  the 
capabilities  of  the  respective  agencies 
and  shall  efficiently  utilize  a'.ailable 
funds  and  funding  eli;^*hilities  to  meet 
Federal  requirements  commensnnte 


with  State  and  local  priorities.  State 
work  programs  under  section  205(j)  shall 
be  developed  jointly  with  local.  Regional 
and  other  comprehensive  planning 
organizations. 

§130.12    Coordination  with  other 
programa. 

(a)  Rjlationship  to  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  program.  In  accordance  with 
section  2i)«(e)  of  the  Act,  no  NPDES 
permit  may  be  issued  which  is  in 
conflict  with  an  approved  Water  Quality 
Management  (WQM)  plan.  Where  a 
St.ite  has  assumed  responsibility  for  the 
admiiiistiation  of  the  permit  program 
under  section  402.  it  shall  assure 
consistency  with  the  WQM  plan. 

(b)  Relation.-)hip  to  the  municipal 
construction  grants  program.  In 
a«;cordance  with  sections  205(j),  21b  and 
;i03(e](3)(H)  of  the  Act.  each  State  shall 
develop  a  system  for  setting  priorities 
for  funding  construction  of  municipal 
wastewater  treatmsnt  facilities  under 
section  201  of  the  Act.  The  State,  or  the 
agency  to  which  the  State  has  delegated 
VVQM  planning  functions,  shall  review 
each  facility  plan  in  its  area  for 
consistency  with  the  approved  WQM 
plan.  Under  section  208(d)  of  the  Ant, 
after  a  waste  treatment  management 
agency  has  been  designated  and  a 
VVQ.M  plan  approved,  section  201 
construction  grant  funds  may  be 
awarded  only  to  thoso  agencies  foi 
i;onstru':tion  of  treatment  works  in 
conformity  with  the  approved  WQM 
plan. 

(c)  Relationship  to  Federal  activities — 
Each  department,  agency  or 
instrumentality  of  the  executive, 
legislative  and  judicial  brancheb  of  the 
Federal  Govemmant  having  jurisdiction 
over  any  property  or  facility  or  engaged 
in  any  activity  resulting,  or  which  may 
result,  in  the  discharge  or  runoff  of 
pollutants  shall  comply  with  all  Federal, 
State,  iniersldle  and  local  requirenients. 
administrative  authority,  and  process 
and  sai.ctions  respecting  the  control  and 
abatement  of  water  pollution  in  the 
same  manner  and  extent  as  any  non- 
governmental entity  in  accordance  with 
section  313  of  the  CWA. 

jFR  Dor.  aVOW)  Filed  1-10-65;  8:45  ara| 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Guidelines  for  tt>e  Issuance  of  Export 
Trade  Certificates  of  Review  (Second 
Edition) 

AGENCV:  InternHtiordl  Trade 
Administration.  Comniprtp. 
ACTION:  \olic:e  of  Rex  ision  of 
liu.delines. 

summary:  This  rrvision  of  the 
"iiidilin.'s  is  iss\i(?d  under  Title  III  of  the 
Export  Trddinj;  Compuny  Act  of  1482. 
Pub.  L.  97-290.  The  guidelines  discuss 
the  eligibility  requirements,  certification 
standards  and  analytical  approach 
which  the  Departments  of  Commerce 
and  justice  will  utilize  in  determinin*^ 
whethtT  to  issue  an  export  trade 
certificate  of  review.  The  holder  of  a 
certificate  and  its  members  will  have 
specific  protections  from  liability  under 
federal  and  slate  antitrust  laws. 
Potri'tial  applicants  can  refer  to  these 
guidelin.-'s  for  assistance  in  determining 
whether  to  apply  for  a  certificate. 

Comments:  Interested  persons  are 
invited  to  submit  written  comments  at 
any  time,  with  five  copies,  to:  Office  of 
the  .Assistant  General  Counsel  for 
F.xport  Trading  Companies.  Department 
of  Commerce.  Room  5882.  Washington. 
DC.  20230. 

Comments  should  refer  to  this  notice 
In  the  title  "Revision  of  Guidelines  for 
the  Issuance  of  Export  Trade 
Certificates  of  Review." 
FOR  FURTHER  INFORMATION  CONTACT 
El'-'anor  Roberts  l^wis.  .\ssistanl 
General  Counsel  for  Trade 
Development.  (202)  377-0937: 
or 
I.imes  V.  Larv.  Director.  Office  of  Exp.)rt 
Trading  Company  Affairs, 
International  Trade  Administration. 
1202)  377-5131.  U.S.  Department  of 
Commerce.  Washington.  DC.  20230 
rhese  are  not  toll  free  numbers. 
SUPPLEMENTAL  INFORMATION:  This 
ic\  isi'jn  ni  the  guideli:-ies  is  intended  to 
assist  persons  who  are  c:;niideririg 
whether  to  apply  for  an  export  trade 
certificate  of  review  under  Title  111  of  the 
Fxport  Trading  Company  .Act  of  1982. 
Initial  guidelines  were  published  in  the 
Federal  Register  on  April  13,  1983  (48  FR 
I.W3~).  Ba«cd  on  the  experience  with  the 
certification  process  since  it  began  on 
June  9.  1983,  the  Departments  of 
Commerce  and  Justice  are  revising  the 
initial  guidchnes.  I'hey  plan  to  make 
other  revisions  and  additions  to  the 
guidelines  (including  additional 
examples)  as  they  gain  more  experience 
with  the  certification  process. 


Comments  on  the  guidelines  are 
welcome  al  any  time. 

Guidelines  for  the  Issuance  of  Export 
Trade  Certificates  of  Review 

Tablo  oi  Contents 

.  I.  Introductiort 
II  Fi»i:to)s  'o  C  irsider  in  Deciding  Whether 
to  S"vli  a  CcMifu  die  of  Review  under 
rile  111 

III.  Flifjibiiilv  Criteria 

.\  Kligil)]-?  Applicanis 

B  Conduct  Eligible  for  Certincation 

1.  Export  Tiade 

2.  Export  Trade  Activities  and  Methods 
of  Operation 

IV.  Ct-i'ilicdtion  Standards 

.A.  The  Firs!  Siandard — Substantial 
lessening  of  Compp'ition  or  Restraint  of 
T'ade 

B.  The  Second  Standard — Unreasonable 
Price  Effects 

C.  1  he  Third  Standard — Unfair  Meth,Tds  of 
Competition 

n  The  Foiiilh  Standnid — Resales  in  the 
United  Sta'os 

V.  Applicanon  ofCerl^fitJlion  Standards  to 

SpeciHc  Conduct  in  Export  Trade 

.A  Vertical  Restraints 
Example  1:  Exclusive  Export 
Intermediary  for  U  S.  Manufacturer 
Example  i  Export  Intermediary 
Handling  the  Products  of  Competing  US 
Exporters 

Example  3  Vtanufacturers  Acting  as 
Export  InifTmediarj  for  Competitors 
Example  4;  Vertical  Aspects  of 
Comoeling  .Manfuacturers  Exporting 
through  a  Joint  Export  Association 

R  Horizontal  Restraints 
Example  1.  Joint  Export  Marketing  and 
Sales  Assix'iation 

Example  2  Planning  for  Joint  Export 
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I.  Introduction 

The  Commerce  Department,  with  the 
concurrence  of  the  Justice  Department, 
is  issuing  these  guidelines  ui:i 'er  Title  III 
of  the  Export  Trading  Compa::y  Ad. 
"Export  Trade  Certificates  of  Rev  iew" 
(Title  lir'J.  •"Itjo  promote  greater 
certainty  resardir.g  the  application  of 
the  anlitn:sl  laws  to  export  trade."' 


'  P-.t)  I.  N.i  <r- Hii).  1 ,1),,  111  ^ecliiin  Jt)7.  96  Siai. 
IJ44  ti  iLiiUeil  dl  15  li  SC  -Wl"!  Sei  liiin  3111t}l  .rf 
the  Al'  d''fi!H'»  "jntitrusl  Uv/s"  us    the  dr.ninisl 
Idws.  ds  such  ti»rm  is  dj-fired  :n  the  fir»l  M-rti.in  of 
the  riH>(.)n  .A^t  (15  D.S.C.  \2).  dnd  so<  l.on  5  ol  the 
F.'a..|  j1  1  raite  Cor.ixission  Act  ( 15  I'.S C.  45)  (lo  the 
fxlrr.t  lh.it  sj-i  ;ion  5  pn))iit><i>  untdir  methodt  of 
u>mj»i.ii.)n!.  J'ld  any  Sidtp  jnliirusl  or  unl^iir 
oimpi'iiiinn  !<»«v,"  l"hp  jntilpj^l  idws,  propeii.v 
iin4)orsli;i>d  .md  dptilicd.  wot.ld  prohiliil  few  export 
rtiiivilii'.,  ('iin^i.'ss  h>m<>\iT  loniliidpd  lh.it  Ihf 


These  guidebnes  set  forth  the  factors  a 
firm  should  consider  in  deciding 
whelhtM  to  apply  for  a  certificate  of 
review,  the  purpose  of  the  certification 
procedure,  the  protection  conferred  by 
the  ccrtiii;  ale  of  review,  and  the 
persons  and  conduct  eligible  lo  receive  a 
e^ertificate  In  addition,  the  guidelines 
include  a  discussion  of  the  four 
certifiiation  standards  in  Tille  III.  the 
application  of  those  standards  to 
specific  kiiHls  of  export  conduct  and 
advice  about  the  application  process. 

The  Export  Trading  Company  Act  of 
1982  =«  ("the  ETC  Act "  or  "the  Act  J  is 
intended  to  increase  U.S.  exports  of 
goods  and  services  primarily  by 
removing  two  impediments:  (1) 
Rest:ict'ons  on  bank  investment  and 
certain  export  flnanbing.  and  (2)  the 
uncertainty  regarding  the  application  of 
U.S.  antitrust  laws  to  export  activity.  To 
remove  these  impediments,  the  ETC  Act 
makes  several  changes  to  applicable 
banking  and  antitrust  laws.  These 
changes  are  reflected  in  four  titles, 
which,  for  the  most  part,  are 
independent  of  each  other. 

Title  I  establishes  in  the  Department 
of  Commerce  an  office  to  promote  the 
formation  of  export  trade  associations 
and  export  trading  companies 
("ETCs").'  No  particular  structure  is 
required  of  an  ETC.  An  ETC  is  an  entity 
that  links  U.S.  producers  of  goods  and 
services  with  foreign  markets.  Under 
Title  I.  the  Office  of  Export  Trading 
Company  Affairs  provides  counseling 
about  Title  III  and  the  Act  generally, 
and  has  initiated  the  Contact 
Facilitation  Service,  a  program  matching 


perception  oi  the  uncertdin  dpplicdliun  ol  I'  S 
aatitrust  livA-i  to  ioini  export  dctivities  and  of  the 
ncli  of  ro«i!y  time  consuming  dntiinist  litijjt.iliun 
could  deter  IdKlul  export  di.iiv|ty.  To  address  this 
petteption.  C!;''^r>!ss  enacted  d  regul.itory 
on tificdtion  p'oo-dure  under  Title  III  and  a 
■faitutory  Lldrifit;<ilion  of  two  aniitrusi  Uus  under 
rule  IV  of  the  .\ct. 

For  a  discbss'on  of  the  application  of  f  S. 
oiMitiuAl  Iaws  to  foreign  commerre.  see  Antitrust 
OK-ision.  US.  D«'partmenl  of  lustier.  Antilnisl 
Cuiiif  I'ij  l-'t-Tnathwul Opcrctions  |1977):  |, 
AtwiMd  d  K.  Bfwstcr.  An!:lnist  onii  Amfnran 
Bui/i-fss  Ahooti  Ud  ed.  1981  and  Supp).  VV.  Fugate 
forf%.':  Cc.'iim^T-.e  and  the  A.nntrusl  Lens  |198J|:  B 
HdMk.  L'njted S'ot^s.  Common  Morkul  o/id 
ljitfr:ii:l.oii<ilA;U'ltiisl.A  iot»para:itt'  Cuii/i'  11979 
and  Supp.) 

■>  Pub.  L.  \o  97-290.  96  Stdt.  12:}3-I247 
'  Export  Trailing  Company  .Art  of  198J.  I'uli.  L 
«7-i»X  Til!e  I  96  Su\.  V^ii  Icodified  at  1,5  I'  S.C. 
»e«:lion  lOOI-^irtJl.  To  help  exporters  :inder5tand 
Sow  lo  use  the  F.rC  Act.  the  L'  S.  Deparlnienl  of 
Commerce's  Inteinational  Trade  Adminislralion 
recently  puiilishod  The  E\;>oit  Tmdini>  Conipoiiy 
CtdiJelxHii-  (M  >r  19114)  Irti.Tesled  persons  ran 
obtiin  it  «ad  otlier  current  materials  from  one  of  the 
bill- m/4t tonal  l>.ido  Adminislralion's  4fl  distrii.l 
officet  tr  from  ihe  Office  of  Kxpoit  Tf-dtling 
Ooa^My  .Xrfiiis.  Room  .56ia  U.S.  Dip  I  rif 
Ijommene.  W.ishington.  I).C  20JK). 


*  Bank  Expc 

II,  sections  201 
Federal  Reser 
this  portion  of 
56933.  .seosa  II 
C;m  Parts  211 

=•  Pub.  I..  97- 
12  IIS.C,  635a 
und  other  Exit 
SmHil  Busines 
Fxportcr  Crrd 
write  to  F.xpoi 
811  VermonI  / 
its  brochure.  I 
{tiisinras 

"  Pub,  L.  97- 
12U.S.C.  372( 
implementing 
KR  5535.  28973 
1983)(codiriec 

'  Pub.  L  97- 
4011-4021).  In 
111  are  found  a 
(codified  at  U 

*  Foreign  Ti 
1982,  Pub.  L.  9 
6a.  45(a)(3)),  F 
Titles  III  and  I 
Company  Act 
Export  Trade. 
The  Export  Ti 
panacea,  plac 
Rutl.  sm 
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.suppliers  of  products  am 


of  L'  S. 
>ee  Aniilrust 
Antitrust 
1977):  |. 
I A  II  friron 
pp.).  \V.  Fugdle 
/.>7us  H98-'|:  B 
at  ami 
t  f  Giwifi  [^^li 


services  with 


RTCs  iind  other  export  inlermrdiaries. 

Title  II  permits  eligible  banking 
entities  to  acquire,  subjecft  to  certain 
limitations,  up  to  100  percent  of  the 
stock  of  an  ETC'  It  also  Improves 
exporters'  access  to  vvori|ing  capital 
financing  by  cstublishing|a  loan 
guarantee  program  at  Exiinbank.  The 
program  may  cover  up  toj  90%  of  the 
principal  and  interest  for  loans  that 
vw'ould  not  be  made  comrtercially 
without  the  guarantee  and  that  are  fur 
specific  export-related  activities.'' 
Finally.  Title  II  increases  exporters' 
access  to  acceptance  financing  by 
expanding  the  amount  of  bankers' 
acceptances  that  a  fedcrtilly  regulated 
hank  may  have  outstanding  at  any  one 
(ime.^  I 

To  reduce  antitrust  upiortainty. 
Congress  enacted  a  regujatory 
certification  procedure  uhder  Title  111 
and  a  statutory  clarification  under  Title 
IV.  On  the  one  hand,  Titlie  III,  without 
amending  the  antitrust  laws,  creates  a 
certification  process  whith  enables  an 
(;xporter  to  receive  an  aavancc 
determination  about  its  specified  export 
conduct  and  which  confers  significant 
protection  for  such  specified  conduct 
from  federal  and  state  government 
antitrust  suits.^  A  Title  I|I  certificate  of 
review  also  reduces  an  eecporter's 
private  action  liability  frtom  treble  to 
single  damages  for  the  certified  condu(  t 
ritle  IV.  on  the  other  hand,  directly 
amends  the  Sherman  ani  Federal  Trade 
Commission  Acts  to  clarffy  how  they 
apply  to  export  commerde,* 


'  Bank  Export  Services  Act.  tub.  I.  tf7-2SU.  ritle 


II.  sections  201-205  (codirieil  at 


12U.S.C.  184;)). 


KederHl  Reserve  Board  rcgulationu  iniplemcntlii^ 
thi".  portion  of  Title  II  are  found  at  48  FR  26445. 
509.13.  56938  (lunp  8.  Dec  2".  \i^3)  (( odified  nl  12 
CFR  P.-!rls  211.  265  11984)). 

=•  Pub.  I..  97-290.  Title  II.  settiLn  2Uti  ((odified  ul 
12  ll.S.C.  e35<i-4)  For  further  informiition  on  this 
(«nd  Pthf  r  F.ximbHnk  programs  jontact  Exiirtiank's 
SitihII  Bu8ine»fi  Hot  Line  (BOO)  4^4-5201)  or  Office  of 
Fxportcr  Crrdils  and  Guarantees  (202)  566-8819 or 
write  to  F.xport-lmporl  Bank  of  |he  United  States, 
811  Vermont  Ave..  NW..  Washitigton.  U.C.  20.171  for 
its  brochure.  Exinibank  Progronts  and  Small 
ftiisiricss  I 

"  Pub.  L.  97-290.  Title  11.  secliin  207  (codified  dl 
12  U  S.C.  372  (7)).  Federal  Resene  Board  regulations, 
implementing  this  portion  of  Tille  il  are  found  at  4fi 
yn  5535.  28973.  57107  (Feb.  7.  Juhe  24.  and  Dec.  28. 
1983)  (codified  at  12  CFR  Parts  kno.  263  (1984)) 

'  Pub.  L  97-290.  Title  III  (codified  id  15  U.S.C. 
4011-4021).  Interim  regulations  Implimenting  Title 
III  are  found  at  48  FR  10595-10004  (Mar  11.  1983) 
(codified  at  15  CFR  Part  325  (19^4)). 

*  Foreign  Trade  Antitruat  Improvements  Act  of 
1962.  Pub.  L  97-280.  Title  IV  (c«dified  at  15  U.S.r. 
6a.  45(a)(31).  For  some  recent,  uteful  analyses  of 
Titles  III  and  IV,  seeZarin.  Thd  Export  Trading 
Company  Act:  Reducing  Antitrltsl  Uncertainty  in 
Export  Trade.  17 1.  Inll  L  «  Econ.  297  (1983);  Ryan, 
The  Export  Trading  Cotnpany  Act  of  1982:  antitrust 
panacea,  placebo  orpitfall? \in3\  The  Antitrust 
Bull.  501. 


II.  Factors  to  Consider  in  Deciding 
Whether  To  Seek  a  Certiricate  of 
Review  Under  Title  III 

Persons  involved  in  export  trade  who 
are  deciding  whether  to  apply  for  a 
certificate  of  review  under  Title  III 
should  first  identify  and  assess  the 
antitrust  risks  associated  with  theii 
proposed  export  conduct.  To  focus  this 
assessment,  it  is  helpful  to  consider,  for 
example,  whether  a  competitor,  a 
customer,  or  a  state  government  might 
bring  a  lawsuit  asserting  that  the 
proposed  export  conduct  violates  H.S 
antitrust  law. 

Next,  a  potential  applicant  should 
review  the  costs  and  benefits  of 
applying  for  Title  III  certification.  Tht- 
two  most  significant  benefits  of  ft 
certificate  of  review  are  virtual 
immunity  from  government  antitrust 
suits  and  procedural  advantages  in 
private  suits.  The  certificate  holder  and 
the  members  identified  in  the  certificate, 
have  virtual  immunuity  from  federal  and 
state  government  civil  and  criminal 
antitrust  or  unfair  competition  suits." 
The  only  exception  to  this  immunity  is 
that  the  Justice  Department  may  bring 
an  action  against  the  certificate  holder 
to  enjoin  conduct  "threatening  clear  and 
irreparable  harm  to  the  national 
interest."  '°  This  virtual  immunity 
extends  to  the  export  conduct  specified 
in  the  certificate  and  carried  out  during 
the  effective  period  of  the  certificate  in 
compliance  with  its  terms  ahd 
conditions.  The  procedural  advantages 
that  a  certificate  of  review  provides  to 
the  certificate  holder  and  its  members  in 
private  actions  by  persons  who  claim  to 
have  been  injured  by  the  certified 
conduct  are:  (1)  A  reduction  in  liability 
from  treble  to  single  damages,  (2)  a 
shorter  statute  of  limitations  for  bringing 
an  action,  (3)  a  rebuttable  presumption 
that  the  certified  conduct  is  permissible 
and  (4)  the  recovery  by  a  prevailing 
certificate  holder  of  the  costs  of 
defending  the  suit,  including  a 
reasonable  attorney's  fee. 

This  virtual  immunity  and  the 
procedural  advantages  provided  by  Title 
III  can  reduce  antitrust  risks  and 
uncertainty  by  deterring  lawsuits  of 
dubious  merit.  Moreover,  a  certificate  of 
review  can  remove  the  uncertainty  and 
risks  associated  with  "gray-area" 
conduct  by  giving  an  exporter  an 
opportunity  to  confirm  the  often 
qualified  conclusions  of  counsel  that 
particular  export  conduct  is  not  likely  to 
violate  the  antitrust  laws.  The 
government's  determination  not  to  grant 


»  Pub.  L.  97-290.  section  306  (a)  and  (b)  (eoditieri 
at  15  U.S.C.  4016  (a)  and  (b). 
"•  W.  section  306(b)(5). 


a  certificate  is  subject  to  judicial  review 
and  the  agencies  must  give  reasons  for 
the  denial;,  therefore,  a  firm  can  obtain  a 
definite  answer  about  "gray-area" 
conduct.  If  a  certificate  is  not  granted, 
neither  the  denial  nor  the  reasons  for  it 
are  admissible  in  any  administrative  or 
judicial  proceeding  in  support  of  any 
claim  under  the  antitrust  laws.  Finally. 
Tille  III  protections  can  apply  not  only 
to  the  actual  operation  of  an  export 
entity  but  also  to  its  planning  activities. 

The  primary  costs  of  applying  for  a 
certificate  of  review  are  time,  money, 
and  disclosure  of  confidential 
information  An  applicant  will  spend 
time  and  money  in:  (1)  Preparing  the 
application  and  responses  to 
supplemental  questions,  if  any,  (2) 
discussing  the  proposed  conduct  and  the 
form  of  the  certificate  with  the 
government  after  the  application  has 
been  filed,  and  (3)  carrying  out  post- 
certification  requirements,  such  as 
submission  of  annual  reports.  Certain  of 
these  costs  can  be  significantly  reduced 
by  taking  advantage  of  the  pre- 
application  counseling  provided  by  the 
Office  of  Export  Trading  Company 
Affairs,  as  described  in  Part  VI. 

Another  potential  cost  is  the  time 
required  to  obtain  a  certificate.  The 
minimum  time  to  obtain  a  certificate  is 
30  days  from  publication  of  a  summary 
of  the  application  in  the  Federal 
Register.  The  more  typical  time  period  is 
90  days  from  the  date  the  application  is 
accepted  by  the  Department  of 
Commerce.  This  JK)  day  period  may  be 
extended  (1)  if  the  government  requests 
additional  information,  or  (2)  if  the 
applicant  and  the  government  agree  that 
more  time  is  needed  (up  to  an  additional 
30  days).  If  special  business 
circumstances  require  prompt  decision 
or  change  quickly  and  frequently.  Title 
III  certification  may  not  be  appropriate; 
however,  il  is  always  worth  discussing 
possible  expedited  review  with  the 
Office  of  Kxport  Tiading  Company 
Affairs  in  such  circumsfances." 

The  possible  disclosure  of  confidential 
business  infotmation  to  the  federal 
government,  to  competitors  or  to  foreign 
enforcement  officials  is  another 
•  potential  cost  of  Title  III  certification 
The  application  form  for  a  certificate  of 
review  requires  some  disclosure  to  the 


' '  The  Com.Tierce  and  Justice  Depurtments  wijl 
consider  requests  for  expedited  review  in  light  of  an 
applicant's  showing  that  it  has  n  special  need  for 
prompt  decision.  Such  requests  should  include  an 
explanation  of  why  expedited  treatment  is  needed, 
including  a  statement  of  all  relevant  facts  and 
circumstances  (such  as  bidding  decdlines  or  other 
circumstances  beyond  the  control  of  the  applicant) 
that  require  the  applicant  to  act  in  less  than  90  days 
and  that  have  a  significant  imp.nct  on  the  applicant's 
export  trade.  .Sep  15  CFR  325.7  (1984). 
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fiMJenil  government  of  information  about 
th(>  applicdnt's  business  plans,  sales, 
and  markpts.  In  addition,  the 
gDvernmenI  may  ask  supplemental 
questions  about  other  r.onfide ntial 
inFormatiun.  such  as  an  applicant's 
contracts,  suppliers,  customers,  or  joint 
venture  arrangements,  litle  III  and  its 
implementing  regulations,  however, 
place  signiruant  restrictions  on  (he 
disclosure  of  confidential  information. 
Any  information  submitted  in 
connection  with  an  application  is 
exempt  from  disclosure  under  the 
Freedom  of  Infomiation  Act.  Also,  the 
government  is  prohibited,  except  in  rare 
instani.ps.  fnjm  disrlosing  confidential 
commer(::.«l  or  nnancial  information  that 
would  Lduse  harm  to  the  person  that 
submitted  it.  Even  though  summaries  of 
the  application  and  cci-tificate  are 
published  in  the  Federal  Renter  and 
although  the  entire  certificate  is 
avdiUble  to  the  public  in  the 
Department  of  Ojmmerce  Freedom  of 
Information  Au  Reading  Room, 
government  officials  and  early 
applicants  h<i\e  been  able  to  draft  these 
publicly  available  materials  so  that  no 
ronfiilenlial  or  proprietary  information 
need  be  disclosed. 

While  a  Title  111  certificate  of  rev  lew 
provides  signrficant  prote<.tions. 
potential  applicants  should  be  aware  of 
its  limitatiunb.  The  certificalf  provides 
no  protection  fui  persons  not  identified 
as  an  applii.ant  or  members  in  the 
certificate.  Moreover,  conduct  that  falls 
outside  the  scope  of  the  certificate  or 
violates  its  terms  remains  fully  subject 
to  criminal  sanctions,  as  well  as  both 
private-  and  ^overnmeiital  civil 
enfori  ement  suits  under  US.  antitnist 
laws.  Furthermore,  a  certificate  obtained 
bv  fraud  is  void  from  thi^  beginning  and. 
thus,  provides  no  proffclion  Finally. 
appiii  .ints  should  be  aware  that  other 
n.ilions  have  antitrust  or  compe'iiion 
Irius  with  nhicti  ihey  must  comply.  The 
Lrrtilica'i?  does  (lot  ccnier  immunity 
from  these  foreign  laws. 

Pprsuns  pld'.^iiin^  to  en-^dgf  in  evport 
HI  tivities  ma\  also  con.sidei  other 
options  Jo  liilt:  III  reriifii;vition.  Eat-h  of 
the  options  discuss<'d  f»«low  uiffers  from 
Title  II!  ill  its  scope  oi  protection  and 
drgret'  of  jjovf  rr.ment  scrutiny  and 
.should,  therefore,  be  cvaludted  carefully 
to  ensiire  that  the  exporter  chooses  the 
option  n  u.nI  !pj.:opnj'e  to  its  particular 
situation. 

Title  IV  of  the  FTC  Act  r;du«  ts 
antiTrust  uncer'atnty  by  directly 
amending  the  Sherman  and  Fedetal 
Trade  Commission  Acts  to  «.ldrify  that 
thnsc  st;!iutes  apply  to  expoit  conduct 
onl>  if  it  has  a  ■direct,  sul)stantial.  and 
reasonably  foreseeable    effect  on  the 


domestic  or  import  commerce  of  the 
United  States  or  on  the  export 
commerce  of  a  U.S.  person.  Thus,  if 
export  conduct  has  an  anticompetitive 
effect  only  on  foreign  markets,  it  is  not 
subje<'.t  to  U.S.  anliln:st  laws.  For  some 
persons  involved  in  export  trade, 
reliance  on  Title  IV  will  provide 
sufficient  antitrust  certainty  without  the 
need  to  apply  for  a  Title  ill  certificate  of 
review.  Title  IV  however  does  not 
provide  the  advantages  of  Title  111.  such 
as  limitations  on  damages  and  jward  of 
attorney's  fees,  which  should  deter 
frivolous  suits.  Moreover,  a  number  of 
export  trade  fact  situations  may  permit 
colorable  claims  of  jurisdiction  and  thus 
perhaps  result  in  litigation  expense. 
Similarly,  a  number  of  export  trade  fact 
situations  may  pass  the  jurisdictional 
threshold  of  Title  IV  even  thou(th  no 
a.itilrust  liabilit>  is  ultimately  found. 
Af'er  weighing  the  costs  and  benefits,  a 
binding  administrative  determination  by 
the  gov  emment  wfth  the  protections 
under  Title  III  may  be  more  appropriate 
for  some  exporters  than  relying  solHy 
on  the  statutory  clarification  provided 
by  Ti»le  IV. 

Another  option  is  the  antitrust 
exemption  provided  by  the  Webb- 
Pomerene  ActC512  for  associations 
engaged  "solely"  in  export  trade. 
Because  one  of  the  main  reasons  for 
enacting  Title  HI  was  the  uncertainty  of 
protection  under  the  Webb-Pomerene 
Act,  exporters  should  be  aware  of  the 
following  differences  between  the  two 
statutes:  |1)  The  Webb  Pomerene  Act 
covers  the  export  of  goods  only,  while 
Title  III  also  covers  services,  including 
the  licensing  of  technology  12)  The 
Webb-Pomerene  Act  requires  that  the 
entity  rf*gistered  with  the  Federal  Trade 
Commission  be  an  association,  whereas 
Title  ill  permits  any  person  or  entity  to 
apply  including  a  single  company.  (3) 
Only  persons  enga^ied  soleiv  in 
exporting  are  eligible  to  become  a 
Webb-Pomerene  association,  litle  III 
does  not  limit  the  domestic  or  import 
activities  of  the  certiiicaie  holder. 
althou<;h  the  certificate  itself  protects 
only  export  conduct  |4j  Unlike  Title  III. 
the  Webb-Pomerene  Act  does  not 
providt^  an  .intiinist  prei.ifarance 
process  for  an  exporter's  proposed 
aclivires.  The  Webb  Act  operates  only 
as  a  defense  to  an  antitrust  suit  that  has 
been  brought — a  function  tha:  Title  III 
also  p-^rforms.  ("jj  Unlike  Title  111.  the 
Webb  Pomerene  .Act  does  not  limit 
awards  in  private  suits  to  single,  rather 
than  treble,  damages.  |6)  Unlike  Title  111. 


the  Webb-Pomerene  Act  does  not  all<»w 
payment  of  attorney's  fees  to  a 
prevailing  defendant.  Generally, 
exporters  will  be  able  to  receive  greater 
protection  for  their  export  ( onduct 
through  Title  111  certification  than  they 
will  under  the  Webb-Pomerene  Act. 

Another  option  for  reducing  antitrust 
uncertainty  is  to  ask  the  justice 
Department  or  the  Federal  Trade 
Commission  for  a  written  statement  of 
its  present  enforcement  intentions 
concerning  proposed  conduct,  including 
export  plans. "Such  a  statement  of 
intention,  unlike  Title  III  certification,  is 
not  legally  binding:  however,  the 
Department  of  Justice  has  never  brought 
suit  challenging  conduct  granted  a 
favorable  business  review.'*  And  unlike 
Title  III.  the  {ustice  Departments 
"business  review  letters"  or  the  FTC's 
"advisory  opinions"  do  not  preclude 
private  suits  or  state  enforcement 
actions,  although  conduct  granted  a 
favorable  business  review  by  the 
Department  of  Justice  has  never  been 
successfully  challenged  in  court  in  a 
private  action. 

A  final  option  to  reduce  antitrust 
uncertainty  for  companies  in  certain 
economic  sectors,  such  as  agricultural 
producers,  is  statutory  immunity  from 
antitrust  enforcement.  But  often  the 
extent  of  this  inununity  in  export  trade 
is  not  altogether  clear.  '*  For  example, 
the  Capper- Volstead  Act."  which 
provides  an  antitrust  exemption  to 
associations  of  agricultural  producers 
engaged  in  the  joint  marketing  of  their 
members'  products  in  "interstate  and 
foreign  commerce,"  may  not  immunize 
agreements  between  those  associations 
and  nonmembers,  such  as  foreign 
distributors." 


'- 1 S  1 1  S.C.  6t-«B  For  a  Uiocus'iion  df  the  V\>bb- 
PiMnt^rHPc  exempticjn.  art:  f-y.  1  |  Atwood  a  k. 
Brpuvslpr.  ■iup.a  note  I.  at  »ecli<in  9.J3-.M:  2  iil  dl 
«■!  lions  ■''.(M  unit  \'.Zi-\'.Z7 


•'See  28CFR  )0  6  nW3|  and  1«  CFR  11-4  {^VIU). 

" Stfe  2  |.  Alwood  A  K  Brewtter  supra  nol*  1 
«eetiona  14.04-t4.0A. 

'-Set^ eg.  1  id  St  if  3.20-3.3*:  B  Hav>k  f^jnra 
no«>>  1.  at  S-IS:  W.  Fi«ate.  supro  noip  1  .it  f  f  t3.«- 
.12.  For  n  more  detailed  di«cu««ion  M  anlitrutl 
exemption*,  s/v  U.S.  Dep  I  o.'  |'j»tice.  Rfpori  ■■•'  rrf 
Task  Cnitip  ix  Antitrust  /n:n>unii:.''s  (|an.  l<r'7) 
n-pnnted  in  AntHrust  Exemptions  ami  lmmrii:if< 
Hearing  before  Subcomm.  on  .Monopolies  ord 
Comntertioi  Lant  of  the  I'louit'  /m>/i  /li  ,■  i.'i'urr 
9&th  Cuflg  .  1-it  Sees  laoo  (1477).  Son;e  ul  'h.'rte  • 
exemptions  liave  b>!f  n  am-totini  tini.f  ih^ 
ptihlii  aiion  of  ih.s  hearing  V'*'  •■  if-.  Air^.iie 
IVrp^uUiion  Acl  of  1978.  Pub  L.  9S-W4  9Z  SUI 
17US  Icudilied  i)\  49  VSC  1301  e<  .<«/.!  S.'-..p|iin«  .Ail 
of  ia»4.  Pub  L  «-237.  as  SUI.  67  Cu  IM'  iakUukJ  dl 
46  II.S.C.  npf)  1701-1720].  tor  d  d:»cuskiOi<  ot  :hefte 
amendments.  I'ee  |.  von  Kalimiw^ki  AniiKusi  Lains 
and  Traiie  Rf^'laton  ii  44.01 -M.OH  [\9Ai  and 
Sup(> );  V.  Ari>eda  4  D.  Tiirner.  Aplititat  Uin  »H-i!dn 
^CIIMDUdiMiSupp.). 

'•71;  .S.C  291-292. 

"Heee.g^  United  Stale*  «  Maryland  k  Vi>«nij 
MiHi  Prod.  Aaa  n.  Inc..  362  U.S.  456  \\9»\\.  Ph'^Oc 
ConiX  Agricultural  Export  Aaa'n  v  Siinkist  Urowers, 
Inc..  538  F  2d  n<J6.  1202  (91h  Cir  1975).  rert.  denied. 
425  US  95911976). 
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III.  Eligibility  Criteria 

A.  Eligible  Applicants 

Anyone  who  is  a  "person  "  within  the 
meaning  of  that  term  in  Title  III  is 
eligible  to  apply  for  a  certificate. 

(T]he  term  "person"  mean*  an  individual 
who  is  a  resident  of  the  United  States:  a 
partnership  that  is  created  under  and  exists 
pursuant  to  the  laws  of  any  State  or  of  the 
United  Stales;  a  state  or  local  government 
entity:  a  corporation,  whethar  organized  as  a 
profit  or  nonprofit  corporation,  that  is  created 
under  and  exists  pursuant  to  the  laws  of  any 
state  or  of  the  United  States;  or  any 
association  or  combination,  by  contract  or 
other  arrangement,  between^or  among  such 
persons.  '*  I 

Under  this  definition,  any  individual  or 
legal  entity  that  is  either  a  resident  or 
citizen  of  the  United  States  can  apply 
for  a  certificate  under  Title  III. 

Unlike  Title  II.  the  "Bank  Export 
Services  Act."  which  applies  only  to 
bank  affiliated  ETCs  '*  and  unlike  the 
Web-Pomerene  Act.  which  applies  only 
to  associations  engaged  solely  in  export 
trade.  Title  HI  permits  any  U.S.  exporter 
to  apply  for  and  be  issued  a  certificate 
of  review,  regardless  of  its  legal  form 
and  range  of  activities.  An  entity  calling 
itself  an  ETC.  however,  is  not  required 
to  obtain  a  Title  III  export  trade 
certificate  of  review.  Early  applicants 
have  included  export  intermediaries, 
manufacturers  of  their  subsidiaries, 
combinations  of  U.S.  distributors,  an 
association  of  agricultural  producers,  an 
agricultural  cooperative  and  a  state  port 
authority.-*"  Under  Title  III,  a  single  U.S. 
company  can  apply  for  certification, 
even  though  it  may  not  qualify  as  an 
ETC  under  Title  II  and  its  export  trade  is 
only  a  small  part  of  its  total  business 
operations. 


A  foreign  company  cannot  seek  a 
certificate  because  it  is  not  a  "person." 
U.S.  subsidiaries  of  foreign  companies, 
however,  are  eligible.  Moreover,  foreign 
companies  can  receive  the  protection  of 
a  certificate  by  becoming  "members  '  of 
eligible  applicants.^' 

B.  Conduct  Eligible  For  Certification 

Under  Title  III.  certificates  of  review 
may  be  issued  only  with  respect  to 
"export  trade,  export  trade  activities 
and  methods  of  operation."  -^Thus.  as  a 
threshold  matter,  the  agencies  will 
determine  whether  the  conduct 
proposed  for  certification  falls  within 
these  definitions  before  considering 
whether  the  conduct  meets  the  four 
certification  standards  of  Section  303(a) 
of  Title  III.  Conduct  that  constitutes 
export  trade,  export  trade  activities  or 
methods  of  operation  is  eligible  for 
certification  and  will  be  reviewed  for  its 
consistency  with  those  standards. 
Conduct  that  does  not  constitute  export 
trade,  export  trade  activities  or  methods 
of  operation  is  not  eligible  for 
certification. 

1.  Export  Trade.  Title  III  defines 
"export  trade"  to  be  "trade  or  commerce 
in  goods,  wares,  merchandise,  or 
services  exported,  or  in  the  course  of 
being  exported,  from  the  United  States 
or  any  territory  thereof  to  any  foreign 
nation."  »  And.  unlike  Title  11  of  the  ETC 
Act.  Title  III  does  not  require  that  the 
goods  or  services  for  export  must  be 
produced  in  the  United  States. 

Even  though  the  goods  or  services 
have  not  yet  been  exported  by  the 
applicant  or  its  members,  they  may  fall 
within  the  definition  of  'export  trade," 
and,  therefore,  be  eligible  for 
certification,  if  they  are  "in  the  course  of 
being  exported."  For  example,  the  sale 


"M5l!.S(:.  4021(3). 

"Section  2ll3(.3)|K)  of  ttie  Buak  Kxporl  S«r\ices 
Acl  defines  "exporl  trading  coirpdny"  as  "a 
company  which  does  business  under  the  laws  of  the 
United  Stales  or  any  stale,  whiih  is  exclusively 
engaged  in  activities  related  to  intcmalionHl  trade, 
and  which  is  organized  and  operated  principally  for 
purposes  of  exporting  goods  or  services  produced  in 
the  United  States  or  for  purposes  of  facilitating  the 
exportation  of  good.'!  or  services  produced  in  the 
United  Slates  by  unaffiliated  pi.-n)on8  by  providing 
one  or  more  export  trade  sei vices  "  In  addition,  the 
definition  of  "export  trading  company"  in  Title  I 
does  not  limit  who  may  apply  for  a  Title  III 
certificate  of  review.  See  15  U  B.C.  4n02(a)(4):  ll.R. 
Rep.  No.  924.  97th  Cong..  2d  S(*s.  18  (1982). 

"A  list  of  the  applicants  that  have  received 
certificales  and  copies  of  the  (|;rlificates  are 
available  in  the  International  trade 
Administration's  Freedom  of  Information  Records 
Inspection  Facility.  Room  400Tt-B.  U.S.  Department 
of  Commen;e.  14th  Street  and  Constitution  .Avenue. 
NW..  Washington.  D.C.  20230.  In  addition,  a  list  of 
all  applications  that  are  currently  being  processed 
can  be  obtained  from  the  Offi«c  of  Export  Tr.idins 
llompany  Affairs,  Room  561&IU.S.  Depaifmeiil  of 
Commerce.  I 


"  "  'Member'  means,  with  respect  to  an  applicant, 
a  partner,  shareholder  or  participant  who  is  seeking 
protection  under  the  certificate.  This  applies  to 
partners  in  partnerships  or  joint  ventures: 
bh,ireholders  of  corporations:  or  participants  in 
associations,  cooperatives,  or  other  forms  of  profit 
or  nonprofit  organizations  or  combinations,  by 
contract  or  other  arrangement."  15  CFR  325  2(k) 
(1984). 

"15  use.  4013(8). 

"  15  U.S.C.  4021(1).  "Export  trade  activities"  and 
"Methods  of  operation"  are,  in  turn,  defined  in 
terms  of   Export  trade."  Section  311(2)  of  Title  111 
defines  "services"  as:  "inlaiigiblc  economic  output, 
including,  but  not  limited  to — 
|.\)  Business,  repair  and  amusement  services, 
(B|  Management,  legal,  engineering,  architectural, 
and  other  professional  services,  and 

(C)  Financial,  insurance,  transportation, 
informational  and  any  other  data-based  servi<u?s, 
and  communication  services." 

I>alents,  trademarks,  know-how  and  technology 
are  intangible  economic  outputs.  Therefore,  licenses 
of  patents,  trademaiks,  know  how  and  technology 
to  persons  for  use  in  foreign  countries  are  within  the 
definition  of  "export  trade    and  wiil  be  eligible  for 
ccrlilicalion. 


of  a  product  within  the  United  States,  if 
the  product  is  to  be  exported,  may  in 
some  circumstances  constitute  "export 
trade."  However,  the  production  in  the 
United  States  of  goods  will  not 
ordinarily  be  considered  as  "export 
trade,"  even  if  the  goods  produced  are 
destined  for  export.  Nothing  in  Title  III 
prevents  an  export  venture  from 
engaging  in  manufacturing  activities  or 
any  other  activities,  such  as  import  or 
domestic  trade.  Such  activities  would 
not,  however,  be  eligible  for 
certification,  and  would  remain  subject 
to  the  normal  application  of  the  antitrust 
laws. 

In  order  to  qualify  as  "export  trade." 
goods  or  services  must  ultimately  be 
exported  "from  the  United  States  or  any 
territory  thereof  to  any  foreign 
nation."  •*  Although  it  will  not  often  be 
an  issue,  questions  could  be  raised  as  to 
when  goods  and  services  are  exported 
"from  the  United  States  or  any  territory 
thereof."  For  example,  fish  that  are 
caught  by  U.S.  flag  vessels  within  U.S. 
waters  and  sold  at  sea  would  be 
considered  to  be  exported  from  the 
United  States." 

The  definition  of  "export  trade"  does 
not  require  that  the  goods  or  services  to 
be  exported  be  produced  in  the  United 
States.  For  example,  sales  abroad  of 
foreign-made  products  that  were 
imported  info  the  United  States  and  then 
exported  to  a  foreign  country  qualify  as 
"export  trade,"  as  do  the  sales  abroad  of 
goods  assembled  in  a  United  States 
foreign  trade  zone  from  imported  parts. 
In  addition  to  goods  and  services  that 
are  to  be  exported,  the  definition  of 
"export  trade"  as  "trade  or  commerce" 
in  such  goods  and  services  includes 
export  trade  services.  Export  trade 
services  are  services  that  are  provided 
exclusively  to  facilitate  the  export  of 
goods  or  services.  Examples  of  export 
trade  services  include  the  sale  and 
shipment  of  goods  or  services  abroad, 
advertising  in  the  export  market, 
international  market  research,  product 
research  and  design  exclusively  for 
export,  joint  trade  promotion,  financing, 
communication  and  processing  of 


"15  U.S.C.  4021(1). 

=  One  situation  which  presented  this  is.sue  was  ' 
specifically  addressed  by  the  Conference  Report: 
"Specific  considrratign  was  given  to  the  status, 
under  this  and  other  definitions  in  the  bill,  of  fish 
harvested  by  U.S.  flag  vessels  within  the  United 
Stales  fish  conservation  zone  and  sold  at  sea  or  in  a 
foreign  port  without  having  otherwise  been  landed 
or  processed  in  the  United  Slates.  The  committee  of 
conference  agreed  that  fish  so  harvested  and  sold 
should  be  regarded  as  .  .  .  constituting  export  trade 
within  the  meaning  of  this  title  and  other  ti'les  of 
the  bill."  H.R.  Rep.  No.  824.  97th  Cong..  2d  Snss.  18 
(1982), 
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foreign  orders,  und  negotiating  export 
contracts  with  Torcign  buyers.-* 
2.  Export  Trade  Activities  and 
Methods  of  Operation.  As  a  matter  of 
practice,  the  agencies  have 
distinguished  between  "export  trade." 
which  goes  to  "what"  the  applicant 
exports,  and  "export  trade  activities  and 
methods  of  operation."  which  go  to 
"how"  the  applicant  proposes  to 
conduct  its  export  trade.  Title  III  defines 
"export  trade  activities"  as  "activities  or 
agreements  in  the  course  of  export 
trade"  -'  and  "methods  of  operation"  as 
"any  method  by  which  a  person 
conducts  or  proposes  to  conduct  export 
trade."  -*  Proposed  activities, 
agreements  or  methods  of  conducting 
business  will  be  eligible  for  certification 
if  they  fall  within  these  definitions.  It  is 
not  important  whether  proposed  conduct 
is  best  characterized  as  an  export  trade 
activity  or  a  method  of  operation,  so 
long  as  the  proposed  conduct  constitutes 
one  or  the  other. 

However,  since  the  purpose  of  a 
certificate  is  to  remove  antitrust 
uncertainty,  the  certification  of  export 
trade  is  meaningful  only  in  connection 
with  the  certification  of  some  export 
trade  activity  or  method  of  operation 
that  raises  some  colorable  antitrust 
exposure.  It  is  especially  important  that 
applicants  specify  their  "export  trade 
activities  and  methods  of  operation" 
since  the  certificate's  protection  is 
limited  to  the  specific  conduct  that  is 
described  in  the  certificate. 

Agreements  in  the  course  of  export 
trade  ("export  trade  activities")  might 
include  agreements  among  the  members 
of  a  joint  export  entity  on  the  allocation 
of  export  shipment,  agreements  setting 
prices  or  other  terms  and  conditions  of 
purchase  or  sale  for  or  in  foreign 
markets,  and  distributionship 
agreements  for  export. »  Where  an 


•*A<-e.  e.g..  15  use  i  40K:(<iH3| 

''Id  STCtion  4031(.1). 

•"15  1IS.C.  4a;i|«) 

"Seclion  206  of  S.  734.  the  Senate  version  of  Title 
Hi.  rontain.<  dddiliuniil  examples  of  Hf;reenienl<^  in 
the  (ourse  of  export  trade  S.  734.  intended  to 
amend  the  Webb  Pomerene  Act.  would  tiave 
required  the  applicant  to  specify: 

|7|  The  export  trade  activities  in  which  the 
association  or  export  tradinfi  companv  intends  to 
ensiiRe  and  the  melh«ids  by  which  the  association  of 
••x(>ort  trading;  companv  conducts  or  propo.sps  to 
conduct  export  trade  in  the  descrit>ed  Roods,  wares, 
merchandise,  or  services,  including,  but  not  limited 
to.  an>  agreements  to  sell  exclusively  to  our  through 
the  association  or  export  trading  company.  an> 
agref  ments  with  foreign  persons  who  may  act  as 
joint  selling  agents.  an>  agreements  to  acquire  a 
f€>rpiRn  selling  agent  any  agreements  for  p«K>ling 
tangible  or  intangible  property  or  resources,  or  an> 
lerritorial.  pnce-maintenance.  membership,  or  othei 
restrictions  to  lie  imposed  upon  memliers  of  the 
association  or  export  trading  companv.' 


applicant  seeks  certification  of  an 
agreement  involving  non-members, 
however,  only  the  applicant  and 
members  identified  in  the  certificate 
may  receive  the  protection  from 
antitrust  liability  afforded  by  Title  III. 

The  upplicunt's  methods  of  operation 
might  include  such  mechanisms  as  using 
exclusive  or  non-exclusive  export 
distributors,  selling  on  consignment,  and 
using  a  resale  price  maintenance 
program  for  its  foreign  sales.  Methods  of 
operation  eligible  for  certification  might 
also  include  the  organizational  and 
managerial  aspects  of  the  export 
venture,  such  as  the  manner  in  which 
the  overseas  prices  will  be  established, 
the  role  members  will  play  in  the 
management  decisions  of  the  venture, 
the  manner  in  which  business 
information  will  be  disclosed  to  or 
exchanged  between  members  and/or 
non-members,  and  restrictions  on  the 
activities  of  members  in  export  markets 
or  on  their  withdrawal  from  the  export 
venture. 

While,  as  a  general  matter, 
certification  is  not  available  for 
overseas  investment  activities, 
investments  that  are  integral  to  the 
export  of  goods  or  services  may  in  some 
circumstances  be  eligible  for 
certification.  For  example,  investment  in 
warehouse  facilities  overseas  to  store 
exported  products  until  transferred  to 
the  foreign  purchaser  would  ordinarily 
be  eligible  for  certification.  Similarly, 
although  the  production  or  manufacture 
of  products  ordinarily  would  not  be 
eligible  for  certification,  minor  product 
or  packaging  modification  activities 
necessary  to  insure  compatibility  of  the 
product  with  the  requirements  of  the 
foreign  market  could  be  considered  an 
export  trade  activity  eligible  for 
certification. 

IV.  Certification  Standards 

f^oposed  export  trade,  export  trade 
activities  and  methods  of  operation  may 
be  certified  if  the  applicant  establishes 
that  such  conduct  will — 

(1)  Result  in  neither  a  substantial 
lessening  uf  competition  or  restraint  of 
trade  within  the  United  States  nor  a 
substantial  restraint  of  the  export  trade 
of  any  competitor  of  the  applicant. 

(2)  Not  unreasonably  enhance, 
stabilize,  or  depress  prices  within  the 
United  States  of  the  goods,  wares, 
merchandise,  or  services  of  the  class 
exported  by  the  applicant. 

(3)  Not  constitute  unfair  methods  of 
competition  against  competitors 
engaged  in  the  export  of  goods,  wares, 
merchandise,  or  services  of  the  class 
exported  by  the  applicant,  and 


(4)  Not  include  any  act  that  may 
reasonably  be  expected  to  result  in  the 
sale  for  consumption  or  resale  within 
the  United  Slates  of  the  goods,  wares, 
merchandise,  or  services  exported  by 
the  applicant. 

Congress  included  these  specific 
certification  standards  in  Title  III.  rather 
than  adopting  a  standard  referring 
generally  to  the  antitrust  laws,  as  had 
been  proposed  in  several  antitrust 
certification  bills  in  Congress.  This 
apparently  reflects  a  Congressional 
decision  to  have  the  agencies  and  the 
courts  interpret  Title  III  in  a  way 
consistent  with  the  purpose  of  the 
antitrust  laws — the  maintenance  of 
competition  in  domestic  markets  for  the 
benefit  of  U.S.  consumers.  It  is  clear  that 
Congress  intended  the  four  certification 
standards  to  encompass  the  full  range  of 
U.S.  antitrust  laws.'**  Thus,  the 
certification  standards  are  intended  to 
ensure  that  conduct  that  is  likely  to  have 
substantial  anticompetitive  effects 
within  the  United  States  will  not  be 
certified.  If  the  only  substantial 
anticompetitive  effects  of  the  conduct 
are  in  foreign  markets,  a  certificate  will 
be  issued. 

Title  III  was  intended  to  eliminate 
uncertainty  concerning  the  applicability 
of  the  antitrust  laws  to  conduct  in  export 
trade  and  thereby  to  promote  exports. 
Congress  did.  however,  provide  for  a 
single-damage  remedy  against  certified 
conduct  by  certificate  holder  that  is 
subsequently  determined  by  a  court  to 
be  inconsistent  with  Title  III  standards. 
There  is  no  indication  that  Congress 
intended  to  increase  the  potential 
liability  of  exporters  who  avail 
themselves  of  the  possibility  for 
increased  certainty  provided  by  Title  III 
certification.  These  considerations 
suggest  that  the  appropriate 
interffretation  of  the  Title  III  standards 
is  one  that  does  not  impose  liability  for 
export  conduct  on  certificate  holders 
beyond  that  which  they  would  face  in 
the  absence  of  a  certificate.  Thus,  export 
conduct  should  not  be  found 
inconsistent  with  the  Title  III  standards 
if  such  conduct  would  not  also  be  likely 
to  violate  an  antitrust  law  otherwise 
applicable  to  export  trade  for  which 
damages  may  be  recovered  as  a  remedy. 

A.  The  First  Standard— Substantial 
Lessening  of  Competition  or  Restraint  of 
Trade 

Under  this  standard,  conduct  will  be 
certified  unless  it  results  in  a  substantial 
lessening  of  competition  or  restraint  of 


'"'  See  H  R.  Rep.  No.  924.  97th  Cong..  2d  Scss.  2C 
(1982)  (Conference  Report):  S.  Rep.  No.  27.  97th 
Cong..  Isl  Sess.  20-21  (1981). 


Federal  Register  /  Vol.  50.  No.  8  /  Friday.  January  11.  1985  /  Notices 


1791 


trade  in  the  domestic  market  or  a 
substantial  restraint  on  the  export  trade 
of  U.S.  export  competitors.  To  determine 
whether  the  proposed  conduct  will 
result  in  a  substantial  lessening  of 
competition  or  restraint  of  trade  within 
the  United  States,  the  analysis  will  in 
most  instances  look  to  the  overall 
purpose  and  effect  of  the  activities  on 
competition  in  the  domestic  market.  As 
a  practical  matter,  the  kind  of  export 
conduct  most  likely  to  raise  a  question 
of  compatibility  with  this  portion  of  the 
first  standard  is  joint  export  activity 
involving  U.S.  domestic  competitors.  In 
many  circumtances,  such  export  conduct 
will  not  be  inconsistent  with  this 
standard.  However,  if  juint  export 
activity  is  likely  to  lead  to  coordmation 
of  domestic  price  or  output  levels  among 
domestic  competitors,  the  conduct  is 
likely  to  substantially  lessen 
competition  among  them  in  U.S. 
markets,  and  thus  will  not  be  certified.  If 
the  conduct  will  not  substantially  lessen 
com.petition  in  a  domestic  market,  it  will 
be  certified. 

A  determination  as  to  whether 
proposed  conduct  will  substantially 
lessen  competition  in  domestic  markets 
will  often  require  an  analysis  of  the 
market  structure  in  the  United  States  for 
the  goods  and  services  to  which  the 
proposed  conduct  will  apply.  This 
determination  may  depend  on  a  number 
of  factors,  among  the  most  significant  of 
which  are  the  concentration  in  the 
relevant  market(s),  the  ease  of  new        * 
entry  and  the  market  power  of  the 
applicant  and  its  members.  In 
determining  the  degree  of  market  power 
of  the  applicant  and  its  members,  the 
aggregate  market  shares  of  each,  as  well 
as  market  shares  of  their  parents, 
subsidiaries  and  affiliates,  will  be 
considered  along  with  a  number  of  other 
factors.  Ordinarily,  the  risk  that  the 
proposed  conduct  will  produce  a 
substantial  anticompetitive  domestic 
effect  is  greater  when  the  markets  are 
highly  concentrated  or  when  the 
participants  in  the  proposed  conduct 
have  a  large  market  share  than  when 
neither  of  these  factors  is  present. 

An  evaluation  of  whether  proposed 
export  conduct  will  be  likely  to 
substantially  restrain  the  export  trade  of 
a  competitor  of  the  applicant  will  focus 
on  the  purpose  and  effect  of  the  conduct. 
For  example,  conduct  that  is 
predatory.^'  or  that  denies  an  export 


competitor  access  to  an  essential  facility 
and  thus  prevents  it  from  competing  fur 
exports  ^-  would  not  be  certified. 
However,  instances  of  conduct  that 
would  be  violative  of  this  standard  are 
likely  to  be  rare."  In  particular,  it  is 
important  to  ensure  that  this  standard  is 
not  applied  to  hard,  vigorous 
competition.  Such  competition  would  be 
consistent  with  this  standard  even  if  it 
improves  the  competitive  position  of  the 
applicant  as  compared  to  other  U.S. 
export  competitors  and  results  in  a 
reduction  in  their  exports.  Certification 
in  such  circumstances  may  be  possible 
even  if  the  applicant  accounts  for  a 
substantial  shareof  the  U.S.  supply  of  a 
product  or  service.'* 

B.  The  Second  Standard— Unreasonable 
Price  Effects 

The  second  standard  requires  the 
agencies  to  analyze  the  purpose  and 
likely  effect  upon  domestic  prices  of  the 
proposed  export  conduct.  An 
unreasonable  effect  on  domestic  prices 
is  not  inherent  in  the  formation  or 
operation  of  every  joint  export  entity, 
and,  in  practice,  export  activities 
creating  unreasonable  domestic  price 
effects  are  likely  to  be  rare.  Under  this 
standard,  an  effect  on  domestic  prices 
resulting  from  export  sales  that  lessen 
domestic  supply  and  that  are  a 
legitimate  business  response  to  demand 
in  foreign  markets,  will  in  itself  not 
constitute  an  unreasonable  effect  on 
domestic  prices.  However,  an  increase 
in  domestic  prices  that  results  from 
anticompetitive  behavior  directed  at  the 
domestic  market  will  be  unreasonable. 
For  example,  if  the  purpose  of  proposed 
conduct  is  to  manipulate  domestic 
prices,  directly  or  indirectly  through  the 
manipulation  of  domestic  supplies, 
certification  will  be  denied. 

C.  The  Third  Standard— Unfair  Methods 
of  Competition 

Under  this  standard,  proposed 
conduct  that  is  anticompetitive  and 
likely  to  substantially  restrict  the 
exports  of  U.S.  expori  competitors  will 
not  be  certified.  Contrary  to  the 


"  Sfc.  c.ii.  Ph(  ilic  F.n^iiiPii-MHj  N  I'riniuitiiin  Co  v. 
Kl-it  McGee  Corp  .  551  K.2d  J«)  (lOlh  Cir  ).  ccrl. 
denmd.  434  U.S.  879  |1977);  /ii.'fdu  ft  Turner. 
Prrilutory  Pruin;j  ami  Rthlki!  I'lactivas  llnihr 
Section  .iitf lhifShnnnan  \i 
(197.i). 


IWIIarv   I.  R<!V.  fl97 


''-See.  e.jf..  U.S.  v.  Terminal  R.R.  Assn  224  U.S. 
.383  (1912). 

'^Because  of  the  relutivp  ntri'y  of  such  situations 
and  the  difficulty  of  effectively  dcfinin«  them, 
throughout  most  of  the  remainder  of  these 
Cuidclines  we  will  consider  only  the  "ciifx.x  on 
domestic  competition"  standard,  which  presents  the 


most  common  issues  under  the  .Act.  If  issues  llndl!r^^ 
the  "injury  to  competitors  '  standard  av.  pi^sented 
by  a  certificate  application,  they  will  of  course  be 
evaluated. 

"S«?eS.  Rep.  No.  27.  97th  Cons.,  l.st  Sess.  20-21 
(lilBl)  </i»'/.;^-'  United  States  v.  Minnesota  Minning 
and  Mfg.  Co..  92  F.  Supp.  (M".  <Ki.'>  10  M..-ix  1'».tO). 


suggestion  of  some  commentators, '" 
however,  this  unfair  competition 
standard  is  not  intended  to  broaden  the 
scope  of  antitrust  liability  for  a 
certificate  holder.  While  this  language  is 
similar  to  that  contained  in  section  5  of 
the  Federal  Trade  Commission  Act.  it  is 
narrower  on  its  face.  Moreover,  the 
policies  and  purposes  underlying  Title 
III  are  diil'erent  from  those  underlying 
the  Federal  Trade  Commission  Act.  The 
Federal  Trade  Commission  Act  is 
primarily  applied  to  protect  U.S. 
consumers  from  anticompetitive 
conduct,  whereas  Title  III  is  an  export 
promotion  statute  that  reduces  antitrust 
uncertainty  for  export  conduct  while 
also  protecting  U.S.  consumers  and 
exporters  from  anticompetitive  conduct. 
In  addition,  the  Federal  Trade 
Commission  Act  is  enforced  by  the 
Federal  Trade  Commission,  and  the 
typical  remedy  for  violations  is  a  cease 
and  desist  order.  Conduct  by  a 
certificate  holder  that  violates  one  of  the 
Title  III  standards  may  subject  the 
holder  to  a  private  single  damage  action. 
In  light  of  these  considerations,  any 
pertinent  judicial  decisions  expanding 
section  5  of  the  Federal  Trade 
Commission  Act  beyond  the  Sherman 
and  Clayton  Acts  and  applying  to 
conduct  only  because  of  its  effect  on 
competitors,  while  illustrative,  have  no 
precedential  significance. 

Conduct  that  would  violate  the  last 
part  of  the  first  standard— that  would 
substantially  restrain  the  export  trade  of 
a  competitor — would  also  be  hkely  to 
violate  this  standard.^ The  mere  fact 
that  conduct  would  lead  to  export  sales 
by  the-applicant  or  its  members  that 
would  displace  sales  of  other  U.S. 
exporters  would  not  be  grounds  in  itself 
for  denying  certification.  An  example  of 
conduct  that  might  not  meet  this 
standard  is  the  deliberate  and 
unreasonable  restriction  of  domestic 
export  competitors  from  sources  of 
supply. 

D.  The  Fourth  Standard— Resales  in  the 
United  States 

The  fourth  standard  seeks  to  ensure 
that  anticompetitive  effects,  if  any.  of 
proposed  export  conduct  are  not  felt  in 
the  United  States  through  subsequent 
reimport  of  the  exported  goods  or 
services  into  the  United  States.  It  is 
intended  to  ensure  that  the  antitrust 
protection  afforded  by  Title  III  will  not 
be  given  for  conduct  which,  while 


'■■Sec.  >;.!,■..  Biiice  ft  Pierce.  Uiidt-nitiiniiin);  the 
Kxport  Trc.diuK  Company  Act  and  Usiu^  lor 
Moklin^-I  lis  Antilivsl  E\emptions.  31  Bus.  Uw. 
975.  tin  1-12(1  «W1. 
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ostensibly  involving  exports,  has  a 
significant  impact  in  the  domestic 
market. 

Under  the  standard,  the  agencies  will 
look  at  whether  the  applicant 
reasonably  expects  the  exported  goods 
or  services  to  reenter  the  United  States 
for  sale  or  consumption  within  the 
United  States,  and  if  so,  whether  such 
sale  or  consumption  within  the  U.S.  may 
have  a  substantial  domestic  impact  in 
the  relevant  product  markets.  The  fact 
that  exported  products  or  services  are 
incorporated  into  Hnishefl  products 
overseas  or  are  significantly 
transformed  in  their  character  and  then 
exported  back  into  the  United  States 
would  not  be  a  basis  for  denial  under 
this  standard. 

V.  Application  of  Certirication  Standards 
to  Specific  Conduct  in  Export  Trade 

A.  Vertical  Restraints 

Vertical  restraints  are  arrangements 
between  firms  operating  at  different 
levels  of  the  distribution  chain  (for 
example,  between  a  manufacturer  and  a 
wholesaler  or  a  wholesaler  and  a 
retailer)  that  restrict  the  conditions 
under  which  firms  may  sell  or  customers 
may  purchase  products.  Although 
vertical  restraints  can  take  a  variety  of 
forms,  most  restraints  can  be  placed  in 
one  of  three  categories: 

(1 )  Territorial  and  Customer 
Restraints— ResiTicUons  on  the 
territories  in  which,  or  customers  to 
which,  a  buyer  is  permitted  to  resell 
goods  purchased  from  the  seller, 
including  location  clauses,  areas  of 
primary  responsibility,  and  profit  pass- 
over  arrangements. 

(2)  Exclusive  Dealing  Arrangements— 
Requirements  that  a  buyer  deal  only 
with  a  particular  seller  or  that  a  seller 
deal  only  with  a  particular  buyer  or 
group  of  buyers,  including  exclusive 
distributorship  and  requirements 
contracts. 

(3)  Tying  Arrangements— 
Requirements  that  a  buyer  desiring  to 
purchase  one  product  ("the  tying  good") 
from  a  seller  also  purchase  a  second 
product  ("the  tied  good")  offered  by  the 
seller. 

In  domestic  commerce,  such  non-price 
vertical  restraints  are  judged  under  a 
flexible,  economically  sound  evaluation 
of  their  purpose  and  effect."  Such 
vertical  restraints  generally  promote 
competition  by  facilitatingthe  efficient 
distribution  of  products  and  by 
permitting  firms  to  compete  on  the  level 
of  distribution  and  service  in  the  same 
way  that  they  compete  on  product 
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design  and  price.  Accordingly,  the 
legality  of  a  non-price  vertical  restraints 
in  each  case  depends  on  its  economic 
effect,  and  no  particular  restraint  is 
presumed  to  be  anticompetitive.  In 
short,  non-price  vertical  restraints 
generally  play  an  important 
procompetitive  role  in  the  domestic 
economy  by  allowing  firms  to  structure 
their  distribution  systems  efficiently. 

Vertical  restraints  used  in  export 
trade  are  analyzed  in  the  same  manner 
as  vertical  restraints  employed 
domestically,  with  one  significant 
difference — restraints  used  in  the 
international  context  do  not  give  rise  to 
antitrust  scrutiny  unless  they  affect 
competitive  conditions  in  the  United 
Stales.  Thus,  vertical  restraints  whose 
competitive  effects  are  felt  abroad  pose 
no  problems  under  the  United  Slates 
antitrust  laws.  An  example  would  be  the 
maintenance  of  resale  prices  in  foreign 
markets.'* 

Vertical  restraints  in  the  course  of 
export  trade  can  take  various  forms  and 
arise  in  various  contexts.  A  U.S. 
producer  might  grant  exclusive 
distribution  rights  to  an  export 
intermediary  and  might  impose 
territorial,  customer,  price,  and  other 
restrictions  on  such  intermediary.  The 
inability  of  a  producer  to  deal  with 
certain  export  intermediaries  in  light  of. 
or  because  of.  supply  agreements 
between  itself  and  other  export 
intermediaries  is  another  kind  of 
vertical  restraint.  A  vertical  restraint 
could  also  take  the  form  of  a 
requirement  by  a  U.S.  exporter  that  its 
export  intermediaries  deal  only  in  the 
exporter's  products  for  export  or  a 
requirement  that  such  intermediaries 
purchase  certain  products  from  it  as  a 
condition  of  access  to  other  products. 

Each  of  these  vertical  restraints  might 
have  some  restrictive  effect  on  the 
ability  of  particular  exporters  to  export. 
In  most  cases,  however,  these 
restrictions  are  legitimately  imposed  by 
a  supplier  of  products  in  order  to 
increase  the  competitiveness  of  its 
products  in  export  markets. 

For  example,  the  grant  of  exclusive 
distribution  rights  may  be  based  on  the 
exporter's  interest  in  providing  an 
incentive  for  a  distributor  to  provide 
services  necessary  for  the  successful 
marketing  of  a  product  without  fear  that 
other  distributors  will  be  able  to  take  a 
■free  ride"  on  the  first  distributor's 
efforts.  In  addition,  the  grant  of 
exclusive  distribution  rights  may  be 
intended  to  improve  the  efficiency  of 
exporting  by  reducing  bargaining  and 


■'"  Sir  Conlinenlal  T.V 
4.W  I'  S.  36.  54-^7  (1977) 
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Other  transaction  costs  and  by  ensuring 
that  distributors  attain  a  sufficient 
volume  of  sales  to  permit  the 
achievement  of  scale  economies  in 
export  distribution.  Similar  motives 
could  underlie  the  exporter's  imposition 
of  price,  quantity,  territorial  or  other 
restrictions  on  its  distributors  in  export 
trade,  such  as  an  obligation  to  pay  a 
commission  to  the  exporter  when  an 
export  sale  is  made  outside  the 
distributor's  exclusive  territory. 

The  imposition  of  an  exclusive  dealing 
obligation  on  an  export  intermediary 
may  be  intended  to  protect  an  exporter's 
investment  in  training,  equipment  or 
other  facilities  and  services  against 
"free  riding"  by  competing  exporters 
who  might,  if  they  were  able  to  sell 
through  the  export  intermediary,  benefit 
from  the  first  exporter's  investment 
without  bearing  any  cost.  If  parties 
could  not  use  an  exclusive  dealing 
arrangement  to  prevent  "free  riding",  the 
exporter  might  be  discouraged  from 
making  investments  to  improve  export 
efficiency  and  thereby  to  increase 
exports. 

Vertical  restraints  in  export  trade 
ordinarily  do  not  have  a  substantial 
anticompetitive  effect  in  violation  of  the 
Title  III  standards.  The  four  certification 
standards  embody  the  policy  of  the 
antitrust  laws.  The  antitrust  laws 
protect  competition,  not  competitors.'* 
Therefore,  unless  such  restraints  will  be 
likely  to  lead  to  the  achievement  or 
jnaintenance  of  market  power  or  to  the 
coordination  of  price  or  output  levels 
within  the  United  States,  they  generally 
will  be  consistent  with  the  Title  III 
standards. 

Examples  of  Vertical  Restraints 

The  following  examples  are  intended 
to  give  guidance  in  determining  when 
proposed  vertical  restraints  satisfy  the 
four  standards.  They  are  illustrative  and 
not  comprehensive. 

Example  1:  Exclusive  Export 
Intermediary  for  U.S.  Manufacturer 

Rubber-King,  a  U.S.  manufacturer  of 
automobile  tires  accounting  for  50 
percent  of  U.S.  domestic  sales  of  tires, 
wishes  to  appoint  ETC.  a  non- 
manufacturing  U.S.-based  export 
intermediary  familiar  with  European 
markets,  as  its  exclusive  distributor  for 
Europe.  For  the  last  five  years,  Rubber- 
King  has  used  Blooper,  another  U.S.- 
based  export  intermediary,  as  its 
exclusive  distributor  for  Europe.  Now 
Rubber-King  has  become  dissatisfied 
with  Blooper's  efforts  and  has  decided 


'»  BnmsKict,  Corp.  v  Puehh  Bowl-O-Mat.  tin. 
42»ll.S.  477.  4«8(X»77). 
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not  to  renew  its  distriliulorship 
agreement  with  Blooper  at  the 
expiration  of  its  term.  In  its  proposed 
exclusive  distributorship  agreement 
with  ETC,  Rubber-King  intends  to 
include  provisions  (i)  preventing  ETC 
from  reselling  Rubber-King's  tires  except 
in  Europe:  (ii)  preventing  ETC  from 
selling  Rubber-King's  tires  at  a  price 
lower  than  a  specified  minimum  price  in 
certain  European  countries;  (iii) 
requiring  ETC  to  purchase  a  full  line  of 
automobile  tires  for  export  to  Europe; 
and  (iv)  requiring  ETC  not  to  purchase 
or  deal  in  automobile  tires  for  sale  to 
Europe  except  from  Rubber-King. 
Finally,  the  proposed  agreement  would 
obligate  Rubber-King  to  impose 
restrictions  on  its  other  distributors  to 
prevent  their  shipment  of  its  automobile 
tires  to  Europe.  Rubber-King  and  ETC 
have  jointly  applied  for  a  certificate  of 
review  covering  the  restrictions 
described  above  as  well  as  Rubber- 
King's  refusal  to  renew  its 
distributorship  agreement  with  Blooper 
or  to  supply  Blooper  with  tires. 

Discussion 

A  certificate  of  revitw  would  likely  be 
granted  to  the  applicant  in  the 
circumstances  outlined  above  because 
none  of  the  vertical  restraints  would  be 
likely  to  substantially  restrain 
competition  in  the  United  States.  The 
use  of  an  exclusive  distributor  for  a 
particular  country  or  area  of  the  world 
in  the  course  of  export  trade  normally 
would  be  viewed  as  a  reasonable 
efficiency-creating  method  of  operation. 
Thus,  even  though  Rubber-King  has  a 
significant  market  share,  the  grant  of 
exclusive  rights  to  ETC  and  the  refusal 
to  renew  Blooper's  distributorship 
agreement  or  to  supply  it  with  tires 
would  be  consistent  with  Title  Ills 
standards,  since  these  actions  would 
have  no  substantial  anticompetitive 
effects  within  the  United  States.  The 
refusal  to  renew  Blooper  or  to  sell  tires 
to  it  might  limit  Bloopers  export  of  tires. 
Such  a  limitation,  however,  would  not 
be  inconsistent  with  the  Title  III 
standards.  Rubber-King  seems  to  have  a 
reasonable  business  justification  for 
replacing  Blooper  and,  more 
importantly,  any  resulting  damai^ie  to 
Blooper  would  be  unlikely  to 
substantially  lessen  competition  in 
domestic  markets.  The  restriction  that 
prohibits  ETC  from  selling  in  the  U.S. 
does  not  substantially  lessen 
competition  in  the  U.S.;  such  territorial 
restrictions  are  usually  unobjectionable 
vertical  restraints.  Also,  the  territorial 
and  price  restraints  that  apply  to  ETC's 
sales  in  foreign  markets  would  not  have 


any  anticompetitive 
States. 


effect  in  the  United 


Finally,  the  exclusive  dealing  and  full- 
line  purchase  obligations  imposed  on 
ETC  would  not  be  inconsistent  with 
Title  Ill's  standards.  These  obligations 
would  have  the  effect  of  preventing  U.S. 
tire  manufacturers  other  than  Rubber- 
King  from  using  ETC  as  a  European 
distributor.  Nevertheless,  the  fact  that 
the  proposed  conduct  might  result  in 
such  a  limitation  would  not  violate  the 
Title  III  standards  if,  as  would  be  true 
normally  in  the  case  of  exclusive  dealing 
obligations,  the  conduct  would  not  be 
expected  to  result  in  a  substantial 
restraint  on  competition  within  the 
United  States.  It  is  unlikely  that  the 
restriction  in  this  case  would 
significantly  limit  the  ability  of  Rubber- 
King's  competitors  to  export.  It  is  likely 
that  there  are  numerous  U.S.  and 
European  entities  that  would  be 
quaUfied  to  act  as  a  distributor  of  tires 
in  Europe.  Furthermore,  if  exports  to 
Europe  did  not  constitute  a  large 
percentage  of  the  total  sales 
opportunities  available  to  U.S. 
manufacturers  of  tires,  it  seems  unlikely 
that  even  a  significant  foreclosure 
affecting  potential  export  sales  in 
Europe  could  be  inconsistent  with  the 
Title  III  standards.  Such  a  foreclosure 
would  be  unlikely  to  affect  seriously  the 
competitiveness  of  such  other 
manufacturers  in  the  domestic  market 
and  thereby  substantially  restrain 
competition  in  the  United  States. 

Example  2:  Export  Intermediary 
Handling  the  Products  of  Competing 
U.S.  Exporters 

IPORT  is  a  newly-formed  export 
trading  company  that  intends  to  export 
a  variety  of  products  purchased  from  a 
number  of  suppliers,  including 
competing  suppliers.  IPORT  does  not  at 
present  know  who  its  U.S.  suppliers  or 
foreign  distributors  will  be.  Nonetheless, 
it  would  like  to  obtain  a  certificate  of 
review  covering  its  entering  into 
agreements  under  which  it  would  be  an 
exclusive  distributor  for  any  supplier 
and  would  agree  not  to  deal  in  export 
trade  in  the  products  of  that  supplier's 
competitors  unless  authorized  by  the 
supplier.  In  addition,  it  would  enter  into 
agreements  under  which  it  would  grant 
exclusive  distributorships  to  foreign 
entities  and  oblige  such  entities  not  to 
deal  in  goods  competing  with  those 
supplied  by  IPORT, 

Discussion 

Exclusive  arrangements  such  as  those 
described  above  involving  a  company 
such  as  IPORT  would  not  normally  have 
a  substantial  anticompetitive  impact  in 
any  U.S.  market.  In  light  of  the  fact  that 
IPORT  is  a  small,  new  export 
intermediary,  it  seems  unlikely  that  its 


entering  into  exclusive  arrangements 
with  any  individual  supplier  or  with  any 
export  distributor  would  substantiilly 
restrain  U.S.  competition  through  effects 
on  competing  suppliers. 

The  certification  of  IPORT  to 
represent  a  number  of  suppliers, 
however,  raises  the  possibility  that 
IPORT  could  become  the  exclusive 
export  distributor  for  competing  U.S. 
manufacturers.  To  clarify  that  IPORT  is 
not  certified  to  engage  in  joint 
discussions  with  competing  producers, 
the  certificate  will  be  limited  to  only 
individual  negotiations  and  agreements 
between  IPORT  and  its  suppliers  unless 
IPORT  can  demonstrate  that  in 
particular  product  markets  broader 
certification  would  be  appropriate.  In 
addition,  in  order  to  avoid  the 
possibility  that  IPORT  could  disclose 
competitively  sensitive  information 
obtained  from  one  supplier  to  competing 
suppliers,  the  certificate  would  normally 
Contain  a  condition  stating  that  IPORT 
will  not  intentionally  make  such 
disclosures.  If  IPORT  needed  to 
exchange  certain  sensitive  business 
information  in  order  to  engaged  in 
export  trade,  it  might  be  possible  to 
grant  a  certificate  of  review  for  such 
exchanges  if  IPORT  specifically 
described  the  products  or  suppliers 
involved  and  if  the  domestic  market  for 
the  product  were  competitive  and  had 
structural  features  indicating  that 
successful  price  or  output  coordination 
would  not  be  likely  to  occur.  In  such 
cases,  the  agencies  may  place  in  the 
certificate  limitations  on  the  nature  of 
information  to  be  disclosed  and  the 
manner  in  which  it  would  be  exchanged. 

Example  3:  Manufacturer  Acting  as 
Export  Intermediary  for  Competitors 

Erektor  is  a  U.S.  manufacturer  of 
electric  motors  that  accounts  for  5%  of 
sales  of  such  motors  in  the  U.S.  market. 
Erektor  is  capable  of  producing  the 
entire  range  of  such  motors  currently 
used  but  has  concentrated  on  sales  of 
smaller  sizes  of  motors.  Erektor  is 
currently  exporting  motors  but  is 
hampered  in  its  export  sales  by  its  lack 
of  a  complete  line  of  sizes;  therefore,  it 
wishes  to  enter  into  exclusuve  or  non- 
exclusive agreements  with  other  U.S. 
manufacturers  of  motors  under  which  it 
would  distribute  their  motors  in  foreign 
markets.  Without  identifying  particular 
suppliers.  Erektor  has  asked  that  a 
certificate  of  review  covering  such 
conduct  be  issued.  The  electric  motor 
markets  in  the  United  States  are  not 
particularly  suspectible  to  coordination 
of  domestic  prices  or  output.  Entry 
barriers  are  not  significant  and 
manufacturing  economies  of  scale  can 


1794 


Federal  Register  /  Vol.  50.  No.  8  /  Friday.  lanuary  11.  1985  /  Notices 


be  achieved  at  a  production  level  of  one 
percent  of  current  industry  output.  The 
industry  is  relatively  unconcentrated:  in 
any  relevant  product  market,  the  largest 
firm  accounts  for  l(Fo  of  sales,  two  other 
fi.ms  each  account  for  8%.  four  firms 
each  account  for  5%  and  30  other  firms 
account  for  the  remainder  of  sales. 

Discussion 

In  these  circumstances,  a  certificate  of 
review  would  likely  be  granted  to 
Erektor  for  its  individual  export 
distribution  agreements  with  other 
suppliers  of  electric  motors.  It  is 
conceivable  that  the  existence  of 
exclusive  export  distribution  agreements 
between  producers  accounting  for  a 
large  percentage  of  industry  sales  and 
one  of  rheir  competitors  could  adversely 
affect  domestic  competition  in  certain 
product  markets.  However,  entry  into 
the  relevant  product  markets  in  this 
example  is  easy,  and  the  markets  are 
unconcentrated  and  appear  to  be 
competitive.  These  factors  make  it 
unlikely  that  coordination  amung  the 
firms  could  effectively  raise  U.S.  prices. 
Thus,  these  factors  minimize  the  risk 
that  the  exclusive  arrangements  in  this 
case  will  have  a  substantial 
anticompetitive  effect.  Furthermore,  if 
Erektor  considered  that  the  disclosure  to 
its  suppliers  of  specific  types  of 
information  {e.g..  information  relating  to 
bid  requirements  or  purchase 
specifications)  obtained  by  Erektor  from 
any  of  them  to  be  reasonably  necessarj' 
to  success  in  distribution,  it  could 
request  that  it  be  certified  to  make  such 
specific  disclosures.  If  the  exchange  of 
the  specified  information  would  be 
unlikely  to  risk  anticompetitive  domestic 
effects,  certification  could  be  granted.  In 
order  to  ensure  that  competitively 
sensitive  information  (for  example.  U.S. 
production  and  sales  information), 
would  not  be  exchanged  among 
competitors,  the  certificate  would 
contain  a  condition  stating  that  a 
competiting  supplier  will  not 
intentionally  disclose  such  information 
to  Erek'or  and  that  Frektor  will  not 
disclose  such  information  to  any 
competing  supplier. 

Erektor  conceivably  could  enter  into 
individt'  •!  exclusive  distribution 
agreements  with  manufacturers 
accounting  for  a  large  percentage  of 
industry  sales  of  electric  motors.  In  such 
a  case  an  issue  would  be  raised  as  to 
whether  the  exclusive  arrangements, 
which  would  deny  other  export 
intermediaries  handling  exports  of 
electric  motors  access  to  one  possible 
source  of  supply,  would  violate  the 
standards  of  the  statute  by  producing  a 
substantial  anticompetitive  effect  in  the 
United  States.  Since  these  standards 


encompass  the  antitrust  laws  and  those 
laws  protect  competition,  not 
competitors,  the  mere  fact  that  some 
exporters  would  be  disadvantaged 
would  not  be  sufficient  to  demonstate 
an  inconsistency  with  the  standards. 
These  exclusive  export  agreements 
appear  unlikely  to  affect  competition  in 
the  sale  of  electric  motors  within  the 
United  States.  Accordingly,  they  likely 
would  be  certified.*" 

Because  only  Erektor  sought 
certification,  the  protections  of  the 
certificate  would  extend  only  to  Erektor. 
Erektor  would  be  protected  for  its 
agreements  with  others  as  specified  in 
the  certificate,  but  the  other  parties  to 
such  agreements  would  not  be 
protected,  unless  they  ask  for  protection 
as  an  applicant  or  member. 

Example  4.  Vertical  Aspects  of 
Competing  Manufacturers  Exporting 
through  a  foint  Export  Association 

A.  B.  C  and  D  are  manufacturers  of  a 
particular  chemical,  accounting  for  45 
percent  of  U.S.  domestic  sales  of  the 
product,  who  wish  to  enter  into  an 
agreement  to  form  an  export 
association.  Chem-X.  One  of  the 
provisions  of  the  proposed  agreement 
would  require  A.  B.  C  and  D  to  sell  the 
chemical  for  export  only  through  Chem- 
X  and  would  prevent  them  from 
independently  exporting  the  chemical 
either  directly  or  indirectly  through 
other  U.S.  export  intermediaries. 
Exports  of  the  chemical  have  been 
minimal  because  of  strong  competition 
in  the  consumer  countries  from  non-U.S. 
firms.  Joint  export  marketing  is  expected 
to  provide  significant  transportation  and 
distribution  cost  savings.  A,  B.  C.  D  and 
Chem-X  have  applied  for  a  certificate  of 
review  covering  their  agreement  to 
export  exclusively  through  Chem-X  and 
to  refrain  from  directly  or  indirectly 
exporting  the  chemical  independently. 

Discussion 

It  seems  likely  that  a  certificate  of 
review  could  be  granted  covering  the 
proposed  restriction.*'  The  grants  of 
exclusivity  to  Chem-X.  in  themselves, 
would  not  be  likely  to  have  any 
anticompetitive  effects  in  the  U.S. 
market.  It  would  seem  that  the 
exclusivity  granted  to  Chem-X  would  be 
reasonably  necessary  for  Chem-X  to 
prevent  the  firms  from  individually 


♦."  For  a  discussion  of  ttie  issues  raised  bv  the 
tiorizonldl  aspects  of  the  operation  of  Erektor.  see 
Section  V.B.  below. 

♦'  The  horrzonlal  aspects  of  the  formation  and 
operation  of  ChemX  by  domestic  competitors  raise 
other  issues  concerning  polenlial  anticompetitive 
effects  in  L'  S.  markets.  These  issues  are  discussed 
in  Section  V.B  below. 


obtaining  a  free  ride  from  Chem-Xs 
marketing  efforts.*' 

B.  Horizontal  Restraints 

The  analysis  under  Title  Ill's 
certification  standards  of  joint  export 
activity  among  competitors  will  focus  on 
whether  the  conduct  is  likely  to  have  a 
substantial  anticompetitive  effect  in  a 
U.S.  market.  This  is  essentially  a  two- 
part  test.  First,  the  agencies  will  analyze 
whether  the  joint  activity  is  likely  to 
have  any  anticompetitive  effect  on  U.S. 
commerce.  If  it  is  incapable  of  having 
any  anticompetitive  impact  in  the 
United  States,  the  collective  export 
activity  will  be  certified.  Examples  of 
such  conduct  include  the  joint  setting  of 
prices  and  quantities  at  which  products 
are  sold  in  export  markets  if  the 
products  by  law  cannot  be  sold  in  the 
United  States  and  the  exchange  among 
competing  U.S.  sellers  of  information 
relating  exclusively  to  exporting  or 
export  markets  [e.g..  identification  of 
customers  in  any  export  market). 
Second,  if  there  is  potential  for 
anticompetitive  spillover  affecting  U.S. 
markets,  then  the  agencies  will  analyze 
whether  the  formation  or  contemplated 
operation  of  the  joint  entity  is  likely  to 
substantially  restrain  or  lessen 
competition  within  U.S.  commerce. 
Generally,  anticompetitive  spillover  may 
occur  if  competitors,  in  the  process  of 
engaging  in  export  trade,  share  price  or 
other  sensitive  business  information 
relating  to  their  respective  U.S.  sales  or 
if  competitors  manipulate  domestic 
prices  through  the  manipulation  of 
domestic  supply. 

The  framework  for  analyzing  whether 
there  is  likely  to  be  a  substantial 
anticompetitive  effect  in  the  United 
States  is  similar  to  that  for  analyzing 
joint  ventures  or  mergers.*^  In  analyzing 
the  export  conduct  sought  to  be 
certified,  the  agencies  will  evaluate  the 
economic  characteristics  of  the  domestic 
market  in  order  to  assess  whether  a 
market  is  likely  to  be  conducive  to 
domestic  price  or  output  coordination. 

In  evaluating  the  domestic  market 
structure,  the  agencies  will  first 
undertake  to  define  the  relevant  product 
and  geographic  markets  in  which  to 
assess  the  anticompetitive  effects  of  the 
joint  export  activity.  The  definition  of  a 
relevant  product  market  typically  begins 
by  tentatively  considering  as  a  market 
each  product  for  which  certification  is 
sought  and  each  product  in  which  the 


■*»  For  a  discussion  of  the  foreclosure  of 
distribution  channels  and  foreclosure  of  supply 
issues,  see  Examples  1  and  3  supra. 

*'  See  U.S.  Dep  t  of  lustice.  Antitrust  Division. 
Merger  Guidelines.  49  FR  26823  (June  29.  1984). 
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joint  venture  partners  compete  in  the 
United  States.  This  preliminary  market 
definition,  however,  may  be  broadened 
if  there  are  close  substitutes  in  demand 
or  supply  that  effectively  limit  the 
exercise  of  market  power  by  the 
participants  in  the  joint  venture. 
Substitutes  in  demand  exist  when  there 
are  other  products  to  which  consumers 
could  readily  shift  in  response  to  a  price 
increase.  Substitutes  in  supply  exist 
when  producers  of  other  products  are 
able  to  enter  into  the  production  of  the     - 
product  by  modifying  existing  facilities 
or  constructing  new  facilities  within  a 
relatively  short  period.  For  example, 
woodworking  shops  that  employ  their 
lathes  to  manufacture  rolling  pins  would 
be  included  in  the  baseball  bat  market  if 
those  shops  could  quidcly  and  easily 
shift  into  the  production  of  bats — even 
though  bats  and  rolling  pins  are  not 
substitutes  in  demand. 

In  addition  to  defining  the  relevant 
product  market,  the  agencies  may  have 
to  determine  the  geographic  market.  The 
purpose  of  this  determination  is  to 
establish  a  geographic  boundary  that 
roughly  separates  firms  that  are 
important  factors  in  the  competitive 
analysis  from  those  thnt  are  not. 
Depending  on  the  nature  of  the  product 
and  the  competitive  circumstances,  the 
geographic  market  may  be  as  small  as  a 
city  or  as  large  as  the  entire  world.  In 
determining  the  geographic  market,  the 
agencies  will  consider  all  relevant 
evidence.  For  example,  transportation 
costs  may  restrict  the  geographic  market 
where  those  costs  are  high  relative  to 
the  value  of  the  product,  as  is  often  the 
case  for  raw  materials  and  unprocessed 
agricultural  products;  however, 
transportation  costs  are  unlikely  to 
affect  the  geographic  market 
determination  for  most  finished  goods 
because  those  costs  do  not  play  a 
significant  role  in  restricting  the 
alternatives  available  to  buyers. 
Furthermore,  the  definition  of  a  relevant 
market  may  be  affected  by  import 
competition.  If  foreign  firms  sell 
competing  products  in  the  relevant 
market,  they  may  be  included.  The 
competitive  significance  of  foreign  firms 
will  be  affected  by  such  factors  as  trade 
restraints  and  their  excess  capacity. 

After  determining  the  relevant  market, 
the  agencies  will  examine  the  market's 
structure  in  order  to  assess  whether  its 
economic  characteristics  are  conducive 
to  developing  and  maintaining  a 
consensus  on  dome.stic  price  levels  and 
output  rates.  As  a  first  step,  the  agencies 
will  assume  that  the  competitors  merged 
and  focus  on  the  post-merger  market 
concentration— a  function  of  the  number 
of  firms  in  a  market  end  their  respective 


market  shares.  Treating  the  participants 
in  a  joint  export  venture  as  a  merged 
entity  is  a  useful  threshhold  test, 
because  for  joint  ventures  with  small 
market  shares  in  markets  with  a  low 
degree  of  market  concentration  [e.g..  20 
approximately  equal-sized  firms  in  the 
market  and  the  four  joint  venture 
participants  have  a  total  market  share  of 
20%),  the  agencies  will  be  able  to 
determine  without  a  detailed 
examination  of  other  economic 
characteristics  that  the  joint  venture 
poses  no  substantial  threat  to 
competition  in  the  United  States.  In 
other  cases,  however,  the  agencies  will 
proceed  to  examine  a  variety  of  other 
economic  characteristics  relevant  to 
determining  whether  the  market  is 
predisposed  to  effective  coordination  of 
domestic  price  levels  and  output  rates 
and,  therefore,  whether  the  joint  export 
entity  is  likely  to  be  a  substantial 
restraint  on  domestic  competition.  Such 
characteristics  include:  (1)  The  ease  of 
entry  into  the  market  by  other  firms,  (2) 
the  ease  with  which  firms  in  an  industry 
can  expand  supply;  (3)  the  homogeneity 
of  a  product  across  producers;  (4)  the 
existence  of  large  buyers;  (5)  whether 
the  participants  have  in  the  past 
effectively  coordinated  domestic  price 
levels  or  output  rates;  and  (6)  whether 
domestic  demand  is  stable  or 
variable.** 

If  an  assessment  of  domestic  market 
concentration  in  light  of  these  other 
structural  characteristics  leads  the 
agencies  to  conclude  that  the  joint 
export  entity  is  likely  to  have 
substantial  restraining  effects  in 
domestic  competition,  the  agencies  may 
find  it  necessary  either  to  limit 
significantly  the  activities  that  may  be 
certified  or  to  impose  safeguards  on 
certified  activities,  such  as  an 
information  exchange  limitation. 
However,  even  in  a  concentrated 
market,  the  absence  of  certain  other 
characteristics  listed  above  may  lead  to 
the  conclusion  that  successful  price  and 
output  coordination  would  be  unlikely 
and  that,  therefore,  certification  would 
be  possible  for  joint  export  activities 
with  few  or  no  limitations.  Particularly 


'«  For  a  more  detailed  discussion  of  these  and 
otticr  economic  characteristics  and  of  how  they  may 
relate  to  concentration  levels  and  to  each  other,  see 
id.  R.  Posner.  .huitrust  Low:  .An  Econonvi: 
Perxpccthe  55-72. 135-147  (1976;  Posner 
Information  and  .Antitrust:  Reflections  on  thp 
Cypsum  and  Engineers  Decisions.  67  Geo.  L.|.  1187 
(1979)  Clark.  Price-Fi.\ing  Without  Collusion:  .An 
.Antitrust  .Analysis  of  Facilitating  Practices  .\flcr 
Ethyl  Corp..  |19831  Wise.  L.  Rev.  887:  Hay. 
Oligopoly.  Shared  Monopoly  and  .Antitrust  Law:  67 
Corn.  L.  Rev.  439  (1982);  E.  I.  DuPont  de  Nemours  & 
(  o  V.  FTC.  1984-1  Trade  Cas.  «65.881  (2d  Cir.  1984) 
vacating  In  re  Elhvl  Corp..  (1979-1983  Transfer 
Bmderl  Trade  Reg.  Rep.  122.003  (F.T  C.  1983). 


where  competitors  intend  to  cooperate 
only  on  a  single  contract  or  where 
contacts  among  them  are  to  be 
infrequent,  the  likelihood  of  a 
substantial  anticompetitive  impact  is 
reduced  because  there  would  be  no 
continuing  opportunity  for  coordinating 
domestic  price  levels  or  output  rates. 
An  issue  of  particular  concern  for 
applications  involving  domestic 
competitors  is  the  possibility  of  sharing 
price  and  other  sensitive  business 
information  in  connection  with  export 
conduct.  In  some  situations,  such 
exchanges  are  likely  to  have 
anticompetitive  effects  because  the 
information  can  be  used  for  coordinating 
domestic  price  levels  or  output  rates.  In 
other  situations,  however,  sharing  such 
information  is  not  conducive  to 
coordination  of  domestic  prices  or 
output  and,  thus,  is  likely  not  to  have  an 
anticompetitive  effect. 

In  determining  whether  to  certify 
exchanges  of  such  information  among 
domestic  competitors,  the  agencies  will 
carefully  scrutinize  the  application  in  a 
manner  similar  to  other  joint  activities. 
The  agencies  will  ordinarily  place  a 
condition  in  the  certificate  stating  that 
the  certified  parties  will  not 
intentionally  make  exchanges  of 
competitively  sensitive  information 
except  as  explicitly  certified.  The 
agencies  would  certify  such  exchanges  if 
it  can  be  shown  that  the  sharing  of 
information  is  in  the  course  of  export 
trade  and  is  unlikely  to  have  a 
substantial  anticompetitive  effect  in  U.S. 
markets  either  because  the  nature  of  the 
information  is  incapable  of  affecting 
U.S.  competition  or  because  the 
economic  characteristics  of  the  relevant 
markets  indicate  that  the  exchange  is 
likely  to  have  a  procompetitive  or 
competitively  neutral  effect.  If  they  have 
insufficient  information  about  the 
proposed  conduct  or  about  the  specific 
product  markets  or  domestic 
competitors  to  make  a  determination 
about  whether  the  exchange  is  likely  to 
have  a  procompetitive,  competitively 
neutral  or  anticompetitive  effect,  the 
agencies  will  not  certify  the  exchange.  If 
they  determine  that  such  an  exchange  is 
"Nikely  to  substantially  restrain  or  lessen 
domestic  competition,  the  agencies  will 
not  certify  the  exchange.  In  some 
instances,  however,  safeguards  on  the 
nature  of  information  shared  and  the 
manner  in  which  it  is  exchanged  may 
eliminate  the  likely  effect  on  domestic 
competition,  thus  permitting  the 
agencies  to  certify  it.  Such  safeguards 
would  be  placed  in  the  certificate  as  a 
condition.  Different  levels  of  safeguards 
may  be  necessary  depending  on  the 
facts  of  a  pin-ticular  case.  The  more 
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likely  Ihat  ihe  exchange  would 
effectuate  coordination  of  U.S.  price 
levels  and  output  rates  then  the  stricter 
the  safeguards  that  would  have  to  be 
imposed.  Among  the  safeguards  that 
will  be  considered  may  be  a 
requirement  that  certain  information 
only  be  disclosed  to  a  neutral  third 
party,  a  requirement  that  such  meetings 
be  monitored  by  knowledgeable  counsel 
and  that  accurate  and  complete  written 
records  of  such  discussions  be 
maintained  and  be  subjected  to 
inspection  by  the  Commerce  and  Justice 
Departments  at  their  request.** Issuance 
of  certificates  with  such  safeguards 
permits  efficient  operation  of  joint 
export  ventures  and  reduces  antitrust 
uncertainty  in  export  trade,  thereby 
promoting  exports  in  accord  with  the 
purpose  of  the  Title  III.  while,  at  the 
same  time,  ensuring  that  any 
anticompetitive  impact  on  domestic 
price  and  output  levels  will  not  be 
substantial. 

The  agencies  will  also  consider 
whether  restraints  ancillary  to  the  joint 
export  activities  are  likely  to 
substantially  restrain  or  lessen 
competition  in  the  United  States.  For 
example,  the  applicant  would  have  to 
demonstrate  that  restrictions  placed  on 
withdrawal  from  membership  would  not 
substantially  lessen  domestic 
competition  as  a  result  of  their  adverse 
effect  on  withdrawing  membere.  Finally, 
the  agencies  will  consider  whether  Ihe" 
failure  of  a  domestic  competitor  to  have 
access  to  a  joint  export  venture  that  is 
essential  to  export  trade  would  be  likely 
to  substantially  lessen  domestic 
competition.  While  such  circumstances 
are  likel>  to  be  extremely  rare,  the 
agencies  will  assess  whether  the 
limitation  of  the  export  opportunities  of 
competitors  by  excluding  them  from  the 
venture  would  affect  their 
competitiveness  in  domestic  markets. 

Examples  of  Horizontal  Restraints 

The  following  examples  are  intended 
to  give  guidance  in  determining  when 
proposed  export  conduct  among 
domestic  competitors  satisfies  the  four 
certification  standards.  They  are 
illustrative  and  not  comprehensive. 

Example  1:  Joint  Export  Marketing  and 
Sales  Association 

Companies  A,  B.  C.  D  and  E  joined 
together  to  apply  for  certification  as  the 
Farm-Raised  Fish  Export  Association 
( "Trout-About  ■).  Trout-About  proposes 
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to  market  and  sell  farm-raised  trout  in 
export  markets.  As  the  exclusive  export 
intermediary  for  its  members.  Trout- 
About  would  establish  the  price  at 
which  it  would  purchase  and  sell  the 
trout  for  export.  It  would  also  allocate 
among  its  members  the  quantities  of  fish 
sold  for  export. 

In  order  to  produce  farm-raised  trout, 
a  farmer  would  need  to  have  land  that 
could  be  flooded  to  make  a  fish  pond 
and  to  buy  trout  fingerlings  and  feed. 
The  cost  is  modest  and  it  would  take 
less  than  six  months  to  produce 
marketable  trout.  To  become  a  trout 
processor,  a  company  would  have  to 
invest  approximately  $1,000,000  for  the 
building  and  equipment,  but  could  begin 
processing  in  approximately  six  months. 
Most  trout  processors  currently  operate 
one  eight-hour  shift  per  day  but  could 
readily  move  to  multiple  shifts. 

A  and  B  are  Fortune  200  corporations 
that  process  and  sell  a  variety  of  foods 
for  wholesale,  including  processed  farm- 
raised  trout.  C  and  D  are  small  U.S. 
corporations  that  process  and  sell 
wholesale  farm-raised  trout.  Together  A. 
B.  C.  and  D  account  for  57%  of  the  farm- 
raised  trout  processed  in  the  United 
States  in  the  past  year.  However,  the 
processed  trout  market  is  growing  and 
several  new  entrants  recently  started 
production.  E  is  an  association  that 
represents  60«6  of  the  trout  farmers  in 
the  United  States.  E  holds  the  majority 
of  shares  in  Trout-About. 

Discussion 

Even  though  the  members  of  Trout- 
About  produce  and  process  a  large 
percentage  of  U.S.  farm-raised  trout,  it  is 
likely  that  the  agencies  would  certify 
Trout-About  to  establish,  by  agreement 
among  its  members,  the  price  at  which 
trout  is  purchased  and  sold  for  export 
and  to  allocate  among  its  members  the 
quantities  of  fish  sold  for  export  by 
Trout-About.  Even  if  the  members  tried 
to  effect  a  supracompetitive  domestic 
price  by  attempting  to  manipulate 
domestic  supply  of  trout,  other  persons 
could  quickly  and  easily  enter  into 
production  or  processing  of  farm-raised 
trout.  The  trout  producers  and 
processors  outside  the  association 
readily  could  expand  current  output 
substantially.  Moreover,  consumers 
could  readily  switch  to  alternative 
foods,  including  other  fish.  Furthermore, 
there  is  no  indication  that  the  trout 
producers  or  processors  intend  to 
manipulate  supply  to  raise  U.S.  prices. 

To  ensure  against  possible 
coordination  of  domestic  price  levels 
and  output  rates,  the  certificate  would 
normally  contain  a  condition  slating  that 
a  member  will  not  intentionally  disclose, 
directly  or  indirectly,  to  Trout-About  or 


to  any  other  member  information  about 
its  own  costs,  output,  capacity, 
inventories,  domestic  prices,  domestic 
sales,  domestic  orders,  terms  of 
domestic  marketing  or  sale  or  U.S. 
business  plans,  strategies  or  methods 
that  is  not  already  generally  available  to 
Ihe  trade  or  public.  If  firms  seek  to 
exchange  such  information  in  the  course 
of  exporting,  such  exchanges  will  be 
certified  only  if  the  agencies  determine 
that  the  disclosure  is  not  likely  to  have  a 
substantial  anticompetitive  impact  in 
the  U.S.  market. 

Example  2:  Planning  for  Joint  Export 
Marketing  and  Sales 

The  only  eight  U.S.  producers  of 
kryplonile  seek  certification  for  joint 
discussions  and  meetings  on  the 
possible  formation  of  a  business  plan  to 
operate  an  export  entity  to  jointly 
market  and  sell  kryptonite  for  export. 
The  producers  are  interested 
particularly  in  exporting  to  Japan  and 
Western  Europe  where  nontariff  barriers 
and  antidumping  suits  make  it  more 
difficult  to  penetrate  the  export  market. 
In  the  formation  phase  of  the  joint 
export  entity,  the  eight  producers 
propose  to  meet  together  to  discuss  the 
sales  opportunities  for  kryptonite  in  any 
export  market,  the  export  marketing 
practices  of  any  producer,  the  expenses 
exclusive  to  export  sales  [e.g..  ocean 
freight  rates),  the  storage  and 
distribution  capabilities  of  producers  of 
kr>'ptonite  exports,  the  quantities  of 
kryptonite  that  each  producer  would 
have  available  for  export  and  each 
producer's  ability  to  respond  to 
purchase  orders  for  export.  Based  on 
these  discussions,  the  producers  propose 
to  meet  together  to  develop  an  export 
joint  venture  business  plan  that  would 
authorize  the  joint  export  entity  to 
purchase  kryptonite  for  a  common 
stockpile  and  to  sell  if  in  any  export 
market.  The  business  plan  would  also 
include  other  arrangements  between 
that  entity  and  the  producers  necessary 
to  carry  out  the  venture,  such  as 
authorizing  the  entity  to  act  as  the 
exclusive  export  sales  and  marketing 
agent  for  the  producers.  Among  the 
issues  the  producers  would  consider  in 
formulating  a  business  plan  would  be 
whether  and  how  to  (1)  coordinate  the 
common  stockpile  and  consolidate 
transportation  costs.  (2)  establish 
quantity  and  profit  allocations  among 
producers  and  procedures  for  adjusting 
quantity  and  profit  allocations,  (3) 
establish  procedures  for  setting  the 
prices  at  which  kryptonite  would  be 
bought  and  sold  for  expoft  and  (4) 
allocate  among  producers  territories  or 
customers  in  any  export  market.  After 
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Ihoy  formulate  a  business  plan,  the 
producers  intend  to  submit  it  for 
certification. 

Kryplonite  is  a  homogeneous  product. 
Five  of  the  eight  producers  are  located 
close  to  each  other  on  natural  deposit 
sites  in  Utah,  and  thus  have  similar 
production  and  transportation  costs.  The 
two  largest  firms  each  have  about  30% 
of  domestic  sales.  There  is  negligible 
competition  in  the  U.S.  market  from 
imports  because  U.S.-origin  kryptonite 
mined  from  natural  deposits  is  less 
expensive  than  most  foreign  kryptonite 
which  is  produced  synthetically.  The 
price  of  kryptonite  customarily  is 
negotiated  at  the  time  of  p^irchase.  and 
is  heavily  dependent  on  local  market 
conditions;  consequently,  domestic 
prices  are  poorly  correlated  with  export 
prices.  The  growth  of  the  U.S.  market 
has  been  declining  in  the  past  five  years, 
although  the  export  market  has  been 
growing  at  the  rate  of  20%  per  year.  The 
cost  of  commencing  production  is 
approximately  $300  million  in  capital 
and  equipment  and  it  takes  at  least 
three  years  before  production  can  begin. 
U.S.  buyers  of  kryptonite  are  primarily 
glass  and  chemical  producers,  all  of 
which  are  large,  aggressive  and 
sophisticated  purchasers.  While  these 
customers  are  not  numerous,  they 
frequently  purchase  large  quantities  of 
kryptonite. 


Discussion 

The  agencies  likely  would  certify  joint 
meetings  and  discussions  on  the  subject 
of  forming  the  kryptonite  joint  venture; 
however,  safeguards  on  certain 
exchanges  of  information  would  be 
necessary  because  the  U.S.  kryptonite 
market  possesses  many  economic 
characteristics  that  make  it  relatively 
conducive  to  the  coordination  of 
domestic  pricing  and  output  strategies. 
They  are  (1)  high  concentration  on  the 
selling  side  with  only  eight  producers; 
(2)  high  barriers  to  entry;  (3)  a 
homogenous  product;  and  (4) 
insignificant  differences  in  cost 
functions  among  producers  because  of 
the  close  proximity  of  kryptonite  mines. 
Exchanges  among  producers  of 
nonsensitive  information  for  planning 
purposes,  such  as  sales  opportunities  in 
export  markets,  expenses  exclusive  to 
export  sales,  and  any  producers' 
marketing  practices  in  export  markets, 
would  likely  be  certified  without 
safeguards  because  such  discussions 
could  not  be  used  to  coordinate  an 
effective  consensus  on  restricting 
domestic  price  or  output  levels. 
Nevertheless,  given  the  economic 
characteristics  of  the  kryptonite  market, 
discussions  about  each  producer's 
storage  and  distribution  capabilities. 


quantity  of  kryptonite  availble  for 
export  and  ability  to  respond  to 
purchase  orders  for  export  as  well  as 
the  procedures  for  allocating  quantities 
and  profits  and  for  setting  prices  at 
which  krj'ptonite  would  be  bought  and 
sold  for  export  might  be  used  to 
effectively  coordinate  domestic  price 
level  and  output  rates.  Therefore,  in 
determining  whedier  to  certify  meetings 
among  producers  for  such  discussions, 
the  agencies  would  have  to  consider 
what  information  was  likely  to  be 
conducive  to  effective  collusion  on 
domestic  price  and  output  levels.  The 
agencies  then  would  require  that 
exchanges  involving  such  information 
not  be  specific  to  a  particular  firm  or  be 
given  by  each  producer  to  an 
independent  third  party  for  distribution 
to  producers  in  a  form  that  was  not 
competitively  sensitive,  for  example,  in 
aggregated  form.  In  addition,  the 
certificate  would  likely  require  that  each 
meeting  or  telephone  conversation 
among  producers  on  the  formation  of  the 
joint  export  venture  be  monitored  by 
knowledgeable  counsel,  that  accurate 
and  complete  written  records  of  such 
discussions  be  kept,  that  diose  records 
be  subject  to  inspection  by  the 
Commerce  and  Justice  Departments  at 
their  request,  and  that,  to  the  extent  that 
any  Firm  operates  separate  domestic  and 
export  sales  or  marketing  units,  only 
personnel  from  the  export  unit 
participate  in  the  discussions. 
Furthermore,  because  of  the  possibility 
of  effective  coordination  of  domestic 
price  levels  in  an  extended  planning 
phase,  the  certificate  may  be  limited  in 
duration  to  a  period  reasonably 
necessary  to  develop  a  business  plan, 
such  as  six  months. 

Finally,  it  is  important  to  note  that 
while  the  planning  activities  described 
here  probably  could  be  certified,  that 
fact  does  not  necessarily  mean  that  the 
implementation  of  the  plan  would  be 
certified.  Such  certification  would 
depend  on  a  full  evaluation  of  both  the 
economic  factors  in  the  kryptonite 
market  and  the  proposed  plan.  Because 
of  the  possibility  that  the  procedures  for 
establishing  prices  and  for  allocating 
quantities,  profits,  territories  or 
customers  among  producers  could  be 
used  to  effectively  coordinate  domestic 
price  levels  and  output  rates,  the 
business  plan  would  have  to  describe 
these  procedures  in  sufficient  detail  to 
permit  the  agencies  to  determine 
whether  such  coordination  is  likely  to 
occur. 
Example  3:  Joint  Buying 

In  order  to  consolidate  their 
purchasing  and  warehousing  operations 
to  reduce  the  amount  of  inventory  each 


store  must  carry  and  thus  reduce  finance 
charges  and  other  expenses,  seven  of 
the  ten  U.S.  firms  that  operate  Customs- 
regulated  duty-free  shops  selling 
tobacco  products  along  the  United 
Slates-Mexico  land  border  joined 
together  to  form  an  association,  "Smoke 
Stack",  to  be  their  exclusive  purchasing 
agent  for  export  sales.  The  firms  would 
agree  to  purchase  tobacco  products  for 
export  only  from  Smoke  Stack.  They 
then  would  resell  the  purchased  tobacco 
products  exclusively  for  export. 

Smoke  Stack's  members  have  98%  of 
all  tobacco  export  sales  by  duty-ft-ee 
shops  along  the  Mexico  border.  The 
member  firms  are  not  licensed  to  engage 
in  wholesale  or  retail  domestic  sales. 
Domestic  tobacco  wholesale  and  retail 
sales  in  the  Southwest  are  made  by 
hundreds  of  independent  distributors, 
none  of  which  have  dominant  market 
power  in  any  geographic  area.  Smoke 
Stack  purchases  approximately  1%  of 
the  total  amount  of  tobacco  products 
sold  by  value  in  the  southwestern 
United  States. 

Discussion 

The  agencies  would  likely  certify 
Smoke  Stack  at  a  joint  buying 
arrangement.  Sales  in  duty-free  shops 
are  made  only  to  persons  leaving  the     :, 
United  States  to  enter  Mexico.  The 
tobacco  cannot  be  re-imported  legally 
into  the  U.S.;  it  can  only  be  consumed 
outside  the  U.S.  Thus,  if  Smoke  Stack 
had  the  effect  of  raising  the  prices  at 
which  its  members  sell,  die  effect  would 
not  be  felt  in  die  U.S.  market 
Furthermore,  the  member  firms  acting 
separately  would  be  unable  to  attain 
economies  of  scale  offered  by  joint 
buying.  More  importandy,  however. 
Smoke  Stack  does  not  account  for  a 
significant  percentage  of  tobacco 
products  purchased  in  die  southwestern 
United  States.  Therefore,  it  does  not 
have  the  market  power  as  a  buyer  to 
significantly  and  anticompetitively 
restrain  the  domestic  trade  of  sellers  or 
of  other  domestic  buyers  of  tobacco 
products.  Nevertheless,  concern  about 
Smoke  Stack's  joint  buying  activities 
becoming  a  substantial  restraint  of  trade 
in  the  United  States  could  rise  if  the 
buying  power  of  its  members  increases. 
In  order  to  monitor  such  a  development 
the  agencies  are  likely  to  require 
answers  to  specdic  questions  in  the 
annual  report  in  order  to  measure  the 
increase  by  quantity  and  value  of  Smoke 
Stack's  purchases  of  tobacco  products  m 
the  United  SUtes. 
Example  4:  foint  Export  of  Services. 

Four  consulting  engineering  firms,  a 
bank  holding  company,  an  accounting 
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firm,  and  a  large  construction 
management  firm  have  established  a 
consortium  for  the  purpose  of  submitting 
a  bid  on  an  extremely  large  project  in  a 
Mid-east  nation  to  expand  that  nation's 
ports  and  harbors.  The  U.S.  consulting 
^engineering  firms  in  the  consortium  are 
the  second,  fifth,  sixth  and  tenth  largest 
in  U.S.  sales.  Firm  A  will  work  on  the 
dredging,  firm  B  on  the  piers,  firm  C  on 
the  warehouses,  and  firm  D  on  the 
transportation.  Membership  in  the 
consortium  is  restricted  to  these  firms. 
Other  U.S.  consulting  engineering  firms 
have  the  capability  to  put  together  a 
similar  type  of  venture.  The  consortium 
believes  that  it  will  be  competing 
against  similar  consortia  supported  by 
the  Japanese.  Korean.  British.  French 
and  German  governments.  The 
consortium  has  invited  two  host  country 
firms  to  participate  in  the  venture  in 
order  to  comply  with  that  country's 
requirements  for  the  project. 

The  companies  have  formed  the 
consortium  because  the  project  is  so 
large  that  a  smaller  group  would  not 
have  the  technical  capabilities  to  carry 
out  the  project.  Most  of  the  engineering 
firms  are  already  reasonably  busy  due 
to  domestic  demand  as  well  as  to 
contracts  for  sales  and  construction 
work  in  other  countries.  The  project  will 
take  almost  ten  years  to  complete: 
therefore,  the  participants  are  also 
concerned  about  the  long-run  political 
situation  in  the  host  country. 

The  consulting  engineering  industry 
has  over  2.500  firms,  the  largest  12  of 
which  have  combined  annual  billings  of 
over  $50,000,000  of  total  indu.stry  billings 
of  $500,000,000.  The  smaller  firms 
specialize  in  one  primary  area,  which 
the  larger  firms  specialize  in  several 
diverse  areas.  In  each  of  the  specialties 
involved  in  the  consortium,  there  are 
large  numbers  of  firms  engaged  in 
effective  competition  with  one  another. 
Firms  typically  are  selected  for  foreign 
projects  on  the  basis  of  personnel  with 
the  relevant  education  and  project- 
related  experience,  and  the  firm's 
experience  and  reputation.  Price  is 
considered  only  in  negotiations  with  a 
few  "finalist"  firms  selected  by  the 
purchaser. 

The  consortium  seeks  certification  to 
submit  the  bid  and,  if  selected,  to  export 
the  engineering  and  architectural  • 
services  and  technical  assistance  and 
know-how  required  in  order  to  complete 
the  project.  To  coordinate  the 
preparation  of  the  bid  and  the 
completion  of  the  project,  if  awarded, 
the  consortium  has  established  a 
separate  corporation  with  a  small  staff 
consisting  of  employees  from  each  of  the 
participants  as  well  as  non-employees 


with  specific  management,  financial  or 
consulting  engineering  expertise. 

Discussion 

The  agencies  would  likely  certify  the 
consortium's  proposed  export  conduct. 
The  consortium  involves  complementarj' 
skills:  the  project  is  large,  and  there 
appear  to  be  some  political  risks.  While 
these  considerations  do  not  necessarily 
make  the  consortium  certifiable,  they  do 
tend  to  indicate  the  reasonableness  of 
its  business  purpose. 

In  this  case,  there  is  no  reason  to 
suspect  that  the  consortium  would 
substantially  restrain  or  lessen 
competition  in  the  domestic  consulting 
engineering  industry.  The  U.S.  markets 
for  the  types  of  consulting  engineering 
services  offered  by  the  firms  involved  in 
the  consortium  can  be  characterized  as 
having  a  fragmented,  unconcentrated 
structure.  As  such,  they  do  not  appear  to 
be  an  industry  that  is  conducive  to  the 
coordination  of  price  or  output  in  the 
domestic  market.  Moreover,  the 
establishment  of  an  independent  entity 
to  coordinate  submission  of  the  bid  and 
completion  of  the  project  reduces  day- 
to-day  contact  among  officials  of  the 
participants,  who  are  also  competitors. 
In  addition,  the  consortium,  although 
important,  does  not  appear  to  be 
essential  for  non-participating  firms.  It 
appears  to  be  possible  for  the  non- 
participating  firms  to  form  or  become 
part  of  other  consortia.  In  any  event,  it 
seems  unlikely  that  a  failure  of 
competitors  to  have  access  to  this 
consortium  would  affect  them  in  such  a 
way  as  to  substantially  lessen  domestic 
competition.  Such  circumstances  make  it 
likely  that  the  consortium  will  not  be 
required,  as  part  of  the  certification 
process,  to  be  open  to  any  firm  on 
reasonable  and  nondiscriminatory 
terms. 

C.  Technology  Licensing 

It  is  generally  accepted  that 
technological  progress  is  a  major 
contributor  to  the  economic  welfare  of 
the  United  States.  In  order  to  ensure 
technological  advance,  research  and 
development  must  be  encouraged  by 
providing  adequate  economic  incentive 
for  the  creation  and  development  of  new 
technologies.  A  certain  degree  of 
incentive  is  provided  by  laws,  such  as 
the  patent  laws,  which  grant  innovators 
exclusive  rights  in  their  inventions  and 
by  laws  that  protect  secret  know-how. 
However,  the  establishment  of  licensing 
arrangements  is  often  the  best  way  for 
developers  of  technology — either 
patented  or  unpatented— to  efficiently 
exploit  their  technological  advance.  For 
example,  the  owner  of  a  patent  may  not 
have  the  capability  or  be  in  the  best 


position  to  manufacture  patented 
products  in  all  fields  of  use  to  which  a 
patent  could  be  applied  and  may. 
therefore,  wish  to  license  the  patent  to 
others.  Consequently,  technology 
licensing  should,  in  general,  be 
encouraged  in  order  to  permit 
innovators  to  receive  appropriate 
compensation  for  their  developments 
and  to  further  the  dissemination  of  such 
developments  to  manufacturers  in  all 
fields  in  which  an  innovation  can  be 
used. 

In  order  to  ensure  the  most  efficient 
development  of  technology  it  is 
sometimes  necessary  for  an  owner  of 
technology  to  impose  restrictions  on 
licensees  or  on  its  own  use  of  the 
technology.  Before  licensed  technology 
can  be  transformed  into  marketable 
products,  substantial  investments  often 
must  be  made  by  the  licensee.  In  order 
to  provide  a  licensee  with  the  proper 
incentive  to  make  these  investments,  it 
may  be  necessary  for  a  licensor  to  grant 
the  licensee  exclusive  rights  within  a 
particular  territory  or  a  particular  field 
of  use  and  to  restrict  other  licensees  and 
itself  from  use  of  the  technology  in  such 
territory  or  field.  Similarly,  a  licensor 
often  will  wish  to  impose  restrictions  on 
its  licensees  in  order  to  protect  itself 
from  competition  in  territories  or  fields 
of  use  in  which  it  is  using  the 
technology. 

These  general  considerations  also 
apply  to  the  licensing  by  U.S.  owners  of 
foreign  patents  and  of  the  right  to  use 
secret  know-how  abroad.  Such  foreign 
licensing,  by  increasing  the  rewards  to 
licensors  from  their  research 
expenditures,  could  increase  their 
incentive  to  conduct  research  and 
thereby  produce  procompetitive 
innovations  in  U.S.  markets,  as  well  as 
improve  the  trade  balance  of  the  United 
States.  In  addition,  the  varied 
competitive  conditions,  including  costs, 
that  licensees  of  technology  face  in 
other  countries  often  create  a  greater 
need  than  in  domestic  licensing  to 
maintain  licensing  incentives  for  both 
the  licensor  and  licensee  through  the  use 
of  restrictive  licensing  provisions. 

Even  licenses  that  include  restrictions 
on  the  foreign  licensee's  foreign  patents 
or  know-how  often  will  be  consistent 
with  Title  Ills  standards,  because  they 
would  not  have  substantial 
anticompetitive  effects  in  any  U.S. 
market.  For  example,  a  territorial 
restriction  in  a  foreign  patent  limiting 
the  licensee  to  selling  the  patented 
product  in  a  particular  foreign  country 
would  have  the  effect  of  prohibiting  the 
sale  of  that  product  in  the  United  States. 
Without  a  license  under  the  foreign 
patent,  however,  the  licensee  could  not 
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have  m.mufaclured  the  product  in  that 
foreijjn  country.  Moreovpr.  if  the  licensor 
owned  a  U.S.  patent  covering  the  same 
invention  as  the  foreign  patent,  the 
licensor  lawfully  could  have  slopped  the 
importation  of  such  products  into  the 
United  States  even  without  the 
rt'stridion  in  the  foreign  license. 

It  may  be  that  in  certain  cases  the 
grant  of  a  license  by  a  US.  manufacturer 
of  a  product  to  a  foreign  licensee  could 
have  the  practical  effect  of  eliminating 
the  licensee  as  a  competitor  in  the  U.S. 
market.  For  example,  this  would  be  the 
case  if.  as  a  result  of  the  license,  the 
licensee  were  to  abandon  its  former 
te(  hnology  and  use  the  licensed 
technology  for  all  production.  Even  in 
such  a  case,  however,  the  restraint 
would  not  necessarily  run  afoul  of  Title 
Ills  standards.  A  factual  inquiry  would 
be  require  to  determine  whether  the 
foreign  firm  otherwise  was  an  actual  or 
potential  competitor  in  the 
appropriately  defined  relevant  market 
and.  if  so,  whether  the  structure  or 
performance  in  that  maAet  suggested 
that  the  elimination  of  that  .iddifional 
competitor  might  substantially  restrain 
domestic  competition. 

Similarly,  it  is  unlikely  that  a  licensing 
restriction  will  be  found  to  constitute  a 
substantial  restraint  on  the  export  trade 
of  a  competitor  of  the  applicant  or  an 
unfair  method  of  competition  against 
such  competitor.  The  mere  fact  that  a 
licensing  arrangement  with  a  foreign 
licensee  may  result  in  the  sale  of  the 
licensee's  products  displacing  U.S. 
exports  of  competing  products  likely 
would  not  be  contrary  to  Title  Ills 
standards.  F.ven  the  use  of  typing 
obligations  requiring  the  licensee  to 
purchase  products  fromi  the  licensor  in 
connection  with  the  licensing  of 
technology  often  will  not  restrict  the 
exports  of  competing  exporters  of  the 
products  in  such  a  way  as  to 
substantially  restrain  U.S.  domestic 
competition  in  the  tied  product.  A  tying 
arrangement  may  be  a  reasonable  way 
of  encouraging  a  licensee  to  accept  a 
liccnst  of  tochnolo;iy  of  uncertain  utility. 
For  example,  a  licensee  might  be 
encouraged  to  accept  a  license  of 
prv)c*!ss  technology.  The  major  part  of 
the  "rovallips  "  it  would  have  to  pay  to 
the  licensor  might  be  in  the  form  of 
purchases  of  a  lied  input.  The  quantity 
of  such  purchiises  would  vary  depending 
on  the  ullimnte  usefulness  of  the 
licensed  icjchnology. 

Finally,  the  use  by  a  licensor  of  a 
restriction  preventing  ^  licensee  from 
using  technology  compfetitive  with  the 
licensed  terJinology  or  from  selling 
s>oods  that  compote  with  licensed 
products  might  limit  the  export 


opportunities  of  competing  licensors  or 
sellers  of  competing  goods.  Again, 
however,  such  a  restriction  might  be 
justified  in  view  of  the  licensors  interest 
in  ensuring  that  a  licensee  devote  its 
efforts  to  the  development  and  use  of 
the  licensed  technology.  In  any  event, 
the  restriction  of  competitors  from  the 
export  sales  or  licensing  opportunities 
represented  by  a  licensee  or  group  of 
licensees  would  not  in  most  cases  have 
a  substantial  anticompetitive  effect  in 
U.S.  domestic  markets. 

Example  of  Technology  Licensing 

The  following  example  is  intended  to 
give  guidance  in  determining  when 
proposed  export  conduct  involving 
technology  licensing  satisfies  the  four 
certification  standards.  It  is  illustrative 
and  not  comprehensive. 

Example:  Exclusive  Foreign  Patent 
License 

Short  Wave,  a  manufacturer  of  radios 
accounting  for  5  percent  of  U.S.  sales, 
holds  patents  in  the  United  States  and  in 
a  number  of  other  countries  for  a  new 
type  of  transistor  that  can  be  used  in 
various  electronic  products.  Short  Wave, 
which  h.'is  made  an  independent 
decision  to  concentrate  on  the  U.S. 
market  and  not  to  export  its  radios, 
wishes  to  license  Langv^elle.  a  German 
manufacturer  of  radios  with  10  percent 
of  the  German  market  and  no 
substantial  sales  in  the  United  States. 
The  license  gives  Langwelle  the 
exclusive  right  under  Short  Wave's 
German  patent  to  manufacture,  use  and 
sell  the  patented  transistor  in  Germany 
for  the  radio  field.  The  patented 
transistor  provides  improved 
performance  in  radios  but  is  not  a 
revolutionary  development,  and  many 
other  types  of  transistors  can  be  used 
for  the  same  purpose  in  radios.  In  order 
to  induce  Langwelle  to  use  its  patent. 
Short  Wave  is  charging  Langwelle  a 
relatively  low  royalty.  However.  Short 
Wave  also  wishes  to  require  Langwelle 
to  purchase  certain  radio  components 
for  use  in  all  radios  manufactured  by 
Langwelle  that  incorporate  the  licensed 
transistor.  Finally.  Short  Wave  wishes 
to  impose  a  restriction  on  Langwelle 
preventing  it  from  directly  or  indirectly 
exporting  radios  incorporating  Short 
Wave's  transistor  to  the  United  States. 
The  U.S.  market  for  radios  is  composed 
of  20  companies  none  of  which  has  a 
market  share  in  excess  of  10  percent. 

Discussion 

It  seems  likely  that  the  contemplated 
licensing  arrangement  would  be 
consistent  with  Title  Ill's  standards. 
Short  Waves  unilateral  decision  to 
export  its  technology  by  licensing  other 


radio  manufacturers  in  export  markets 
seems  to  be  an  appropriate  way  to 
exploit  its  foreign  patents.  It  seems 
unlikely  that  a  substantial  risk  of  a 
significant  anticompetitive  effect  would 
result  from  Short  Wave  licensing  a 
potential  exporter  of  radios  to  the  U.S. 
market  and  restricting  the  licensee's 
exports  to  the  United  States  of  radios 
incorporating  the  licensed  technology. 
First,  the  license  restriction  prohibiting 
Langwelle  from  exporting  from  Germany 
radios  containing  the  patented  transistor 
would  not  be  expected  to  have  any 
effect  on  competition  in  the  U.S.  in  the 
sale  of  radios  containing  that  transistor. 
The  U.S.  patent  covering  the  transistor 
gives  Short  Wave  the  power,  through 
patent  infringement  or  unfair  trade 
practice  proceedings,  to  exclude  the 
importation  into  the  U.S.  of  any  radios 
using  the  patented  transistor.  Therefore, 
assuming  the  U.S.  patent  is  valid,  even 
absent  the  license  restriction  Langwelle 
could  not  have  sold  radios  embodying 
the  transistor  in  the  U.S.  Second,  the 
license  restriction  does  not  affect 
Langwelles  ability  to  use  transistors  not 
embodying  Short  Wave's  patent  in 
radios  for  export  to  the  United  States. 
To  the  extent  Langwelle  found  it 
economically  beneficial  to  use  the 
licensed  transistors  in  all  of  its  radios,  it 
would  be,  as  a  practical  matter, 
excluded  from  the  U.S.  market. 
However,  even  assuming  that  absent  the 
license  Langwelle  would  have  imported 
radios  employing  other  transistors  into 
the  U.S.,  in  light  of  the  ungoncentrated 
nature  of  the  U.S.  market  for  radios,  it 
seems  unlikely  that  the  exclusion  of 
such  a  potential  competitor  would 
constitute  a  substantial  restraint  of 
trade  within  the  United  States. 

The  tying  arrangement  in  the  license 
seems  to  be  consistent  with  the 
standards  pertaining  to  restraints  on  the 
export  trade  of  a  competitor  of  the 
applicant  or  unfair  methods  of 
competition  against  such  a  competitor. 
The  tie  could  have  the  effect  of  inducing 
Langwelles  use  of  the  licensed 
technology  by  more  closely  tailoring 
Langwelles  cost  of  such  use  to  its  level 
of  use.  The  tie  should  not  raise 
significant  competitive  concerns 
because  Short  Wave  does  not  appear  to 
have  market  power  in  the  tying  product 
since  there  appear  to  be  many 
alternatives  available  to  the  patented 
technology. 

D.  Sales  to  or  Financed  by  U.S. 
Government 

Early  certificates  of  review  have  been 
issued  with  the  following  disclaimer: 
'This  certificate  does  not  apply  to  sales 
to  the  United  States  Government  or  to 
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any  sale  more  than  half  the  cost  of 
which  is  bom^  by  the  United  Slates 
Government."  This  disclaimer  has  been 
intended  to  prevent  the  grant  of  the 
benefits  of  a  certiHcate  of  review  to 
conduct  in  export  transactions  that 
might  harm  the  United  States 
Government  when  it  is  bearing  most  of 
the  cost  of  such  transactions.  The 
agencies  have  decided  that  such  a  broad 
exclusion  from  certification  is  not 
necessary,  so  long  as  the  guidelines 
spell  out  in  more  detail  when  conduct  in 
sales  made  to,  or  financed  by,  the  U.S. 
Government  is  included  in  or  excluded 
from  the  coverage  of  export  trade 
certificates. 

Conduct  that  is  otherwise  covered  by 
a  certificate  will  be  covered  in  the  case 
of  the  U.S.  Government  financed 
transactions  when  either  of  two 
conditions  are  met.  First,  such  conduct 
will  be  covered  by  the  certificate  where 
the  net  effect  of  any  U.S.  Government 
payment  or  financing  involved  in  an 
export  transaction  is  that  not  more  than 
half  the  cost  is  borne  by  the  U.S. 
Government.  Second,  even  where  more 
than  half  the  cost  is  borne  by  the  U.S. 
Government,  the  conduct  will  still  be 
covered  by  the  certificate  where, 
because  of  the  nature  of  the  conduct  or 
the  existence  of  substantial  competition 
from  una^iliated  persons,  the 
arrangement  does  not  eliminate  or 
substantially  reduce  competition  in  the 
transaction. 

1.  More  than  Half  the  Cost  Borne  by 
U.S.  Government.  For  these  purposes, 
more  than  half  the  cost  of  an  export 
transaction  will  be  considered  to  have 
been  borne  by  the  U.S.  Government 
when: 

a.  The  U.S.  Government  buys  the 
goods  for  shipment  abroad  [e.g..  "Food 
for  Peace"  transactions): 

b.  The  United  States  is  paying  for  a 
sale  of  goods  to  a  foreign  government 
through  a  grant  that  is  specifically 
earmarked  for  the  purchase  of  the  goods 
in  question:  or 

c.  The  transaction  is  financed  by  a 
loan  to  a  foreign  government  that  has 
such  terms  that  the  loan  constitutes  a 
grant  because  the  United  States 
effectively  bears  most  of  the  cost.  Most 
Agency  for  International  Development 
and  many  U.S.  Department  of 
Agriculture  foreign  aid  loans  fall  into 
this  category.*' 


When  U.S.  Government  financing  for 
a  U.S.  export  transaction  is  not  a  grant 
or  a  heavily  subsidized  loan,  but  rather 
a  loan  at  approximately  market  rates, 
then  even  conduct  that  would  raise  the 
price  of  goods  exported  would  not  have 
the  effect  of  primarily  harming  U.S. 
taxpayers.  Therefore,  the  special  risk  of 
harm  to  the  U.S.  Government  that  is  the 
subject  of  this  section  of  the  Guidelines 
would  not  be  present.  Transactions  that 
involve  payments  or  financing  by  the 
U.S.  Government,  but  in  which  the  U.S. 
Government  will  not  be  considered  to 
have  borne  more  than  half  the  cost, 
include: 

a.  Transactions  in  which  any  U.S. 
Government  financing  is  at  or  near 
market  rates.  Examples  of  government 
programs  that  involve  financing  at  or 
near  market  rates  include  most 
Eximbank,  Overseas  Private  Investment 
Corporation,  and  Small  Business 
Administration  programs.  (Where  there 
is  a  question  as  to  the  share  of  the  cost 
of  a  transaction  borne  by  the 
government  in  situations  where  below- 
market  rate  financing  is  involved,  the 
government's  share  will  ordinarily  be 
calculated  in  the  manner  described  in 
footnote  46.) 

b.  Transactions  funded  by 
international  agencies  to  which  the  U.S. 
Government  contributes  but  does  not 
supply  a  major  portion  of  the  funds  for 
those  agencies'  financial  assistance 
programs.  Programs  funded  by  the  Asian 
Development  Bank,  for  example,  would 
normally  fall  in  this  category. 

c.  Transactions  in  which  the 
purchaser  is  a  foreign  government  that 
receives  funds  from  the  United  States  as 
part  of  a  general  govemment-to- 
govemment  aid  program,  where  the  aid 
is  unrestricted  and  not  earmarked  for 
particular  programs.  Transactions  of  this 
nature  do  not  raise  the  special  risk 
discussed  in  this  section  of  the 
Guidelines,  because  it  is  not  possible  to 
determine  the  extent  to  which  they  are 
financed  by  the  U.S.  Government. 

2.  Conduct  that  does  not  Eliminate  or 
Substantially  Reduce  Competition.  If  the 
U.S.  Government  financing  of  an  export 
transaction  is  such  that  the  U.S. 
Government  bears  more  than  half  the 


*'We  distinguish  loans  thai  are  so  generous  that 
more  than  half  the  cost  is  borne  by  Ihe  U.S. 
Government  from  other  loans  by  looking  at  the 
interest  rates  and  the  repayment  terms,  and 
comparing  them  to  commercial  rales  and  terms.  If 
the  present  value  of  the  expected  future  repayment 
is  less  than  half  the  value  of  the  transaction,  then  il 
is  one  in  which  more  than  half  the  cost  is  borne  by 
Ihe  l!.S.  Covemmenl.  For  example,  in  the  case  of  a 


«0-yedr  loan  at  3%  interest,  with  no  payments  due 
for  Ihe  first  ten  years,  the  future  repayments  of 
principal  and  mterest  (to  be  made  in  the  eleventh 
through  fortieth  yearsi  are  only  worth  about  10%  of 
Ihe  face  value  of  the  loan,  when  the  commercial  rate 
at  Ihe  lime  of  the  loan  is  about  14%.  In  a  transaction 
financed  by  such  a  loan,  more  than  half  the  cost  (i.e. 
WV)  is  borne  by  the  U.S.  Government.  In  the  text. 
we  discuss  which  loan  programs  fall  into  which 
category.  If  an  applicant  has  questions  about  how  a 
particular  loan  program  is  viewed,  he  should  specify 
il  in  Ihe  application  or  in  conversations  with  the 
agencies,  so  that  an  analysis  can  be  done,  and  the 
cerlifiuile  can  specifically  address  the  situation 


cost.  Ihe  transaction  will  nonetheless  hv 
covered  by  a  certificate  (assuming  il  is 
otherwise  within  the  scope  of  the 
certificate)  if  it  is  not  likely  to  have 
anticompetitive  effects  that  will  harm 
U.S.  taxpayers.  For  these  purposes,  U.S. 
Government  financed  export 
transactions  will  be  considered  not  to 
have  such  anticompetitive  effects  when 
either  of  the  following  is  true: 

a.  Where  Ihe  conduct  involved  is 
purely  vertical  and  does  not  involve  a 
horizontal  combination  among 
competitors:  or 

b.  Where  there  is  substantial 
competition  from  persons  who  are  not 
participants  with  the  certificate  holder 
in  Ihe  transaction.  This  condition  will  be 
considered  as  having  been  met  when 
there  are  at  least  three  other  suppliers 
competing  for  Ihe  transaction,  and  those 
suppliers  are  qualified  and  able  to 
supply  Ihe  goods  being  sought  on 
substantially  competitive  terms. 

3.  Certification  of  Specific  U.S. 
Government  Financed  Export 
Arrangements.  The  preceding  discussion 
is  intended  to  provide  guidance  on  Ihe 
coverage  of  certificates  of  review  for 
U.S.  Government  financed  transactions 
in  situation  where  the  applicant  has  not 
specifically  expressed  an  intention  to 
participate  in  such  transactions,  and 
where  the  certificate  makes  no  explicit 
provision  for  them.  In  these  situations, 
certificates  of  review  will  include 
standard  language  stating  that  the 
certificate's  application  to  conduct  in 
U.S.  financed  transactions  will  be 
subject  to  the  limitations  sel  forth  in 
these  Guidelines. 

These  Guidelines  are  not.  however, 
intended  to  preclude  case-by-case 
analysis  by  Ihe  agencies  of  applicants' 
requests  for  explicit  coverage  of 
particular  U.S.  Government  financed 
transactions,  or  particular  types  of 
government  financed  transactions.  The 
agencies  will  consider,  if  requested, 
express  certification  of  participation  in 
programs  financed  by  the  U.S. 
Government  and  will  provide  such 
explicit  coverage  where  Ihe  facts 
demonstrate  an  absence  of  likely 
anticompetitive  harm  to  the  U.S. 
Government.  For  example,  in  proposed 
transactions  in  which  the  U.S. 
Government  would  bear  mpre  than  half 
the  cost,  the  conduct  is  not  strictly 
vertical,  and  there  are  fewer  than  three 
other  competing  suppliers,  the  applicant 
may  nonetheless  show  that  the  specific 
arrangements  contemplated  would  not 
result  in  anticompetitive  harm  to  the 
U.S.  Government  and  may  obtain 
explicit  coverage  for  these  arrangements 
in  its  certificate. 
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VI.  Helpful  Hints  About  the  Application 
Process 

.1.  Pro-Application  Coi^scling 

The  Oifice  of  Export  Tra  Jing 
Company  Affairs  offers  preapplicalion 
(.ounsrling  at  no  cost  to  potential 
applicants.  Conducted  In  complete 
confidence  by  a  team  consisting  of  an 
attorney  from  the  Offioe  of  General 
Counsel,  a  market  analyst  and  an 
antitrust  economist,  this  counseling 
offers  potential  applicant  specific 
guidance  on  completing  an  application 
form.  Such  guidance  niuy  reduce  the 
time  it  takes  to  obtain  B  certificate  and 
may  reduce  or  eliminate  supplemental 
information  requests.  This  office  also 
provides  counseling  on  forming, 
structuring  and  operating  an  export 


entity  and  on  financing  exports  and  on 
other  referrals  for  export  assistance. 

Prior  to  arranging  preapplicalion 
counseling,  potential  applicants  are 
encouraged  to  seek  general  export 
counseling  from  a  local  ITA  District 
Office.  Such  counseling  includes 
answering  potential  applicants' 
preliminary  questions  about  the  ETC 
Act  as  well  as  discussing  their  overall 
export  business  plans. 

B.  Supplemental  Information  Requests 

After  the  application  has  been 
accepted  for  processing,  the  Commerce 
or  Justice  Department  may  find  it 
necessary  to  request  additional 
information  in  order  to  make  a 
determination  under  the  four 
certification  standards.  The  regulations 
permit  Commerce  to  request  such 


information  in  writing  if  either  agency 
finds  it  necessary  and  thereby  suspend 
the  90  day  processing  period.  The  90  day 
period  begins  again  when  Commerce 
receives  the  requested  information,  and 
the  agencies  deem  it  sufficient  to 
continue  the  analysis.  Normally, 
however,  such  a  suspension  of  the  time 
period  can  be  avoided  through  a 
telephone  conference  call  or  a  meeting 
with  the  two  agencies.  A  cooperative, 
rather  than  an  adversarial,  attitude 
facilitates  these  negotiafions  as  does 
having  someone  available  who  is 
intimately  familiar  with  the  business 
that  is  the  subject  of  the  application. 

Dated:  January  8,  1985. 
Malcom  Baldrige, 
Secretary  of  Commerce. 
(FR  Doc.  85-927  Filed  1-10-1985;  8:45  am) 
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OEPAimiCNT  OF  COMMERCE 
intamational  Trade  Administration 
15  CFR  Part  325 
IDockm  Mo.  40793-40931 

Export  Trade  CortlficatM  of  Review 

AOencv:  International  Trade 
Administration,  Commerce. 
ACTION:  Final  rule. 


•UMMAIIV:  This  final  rule  implements 
Title  III  of  the  Export  Trading  Company 
Act.  Pub.  L  97-290.  These  regulations 
establish  the  procedures  by  which 
businesses  may  apply  for  and  by  which 
the  Secretary  of  Commerce  will  issue 
export  trade  certificates  or  review.  A 
holder  of  a  certiHcate  of  review  and  the 
members  identified  in  it  will  have 
specific  protections  from  liability  under 
Federal  and  State  antitrust  laws  for  the 
export  trade,  export  trade  activities,  and 
methods  of  operation  described  in  the 
certificate  and  conducted  during  its 
effective  period  in  accordance  with  its 
terms  and  conditions. 
EFFECTIVE  DATE:  January  11, 1985. 
FOR  FUMTHER  INFORMATION  CONTACT 
James  V.  Lacy,  Director.  Office  of  Export 
Trading  Company  Affairs. 
International  Trade  Administration. 
(202)  377-5131,  or 
Eleanor  Roberts  Lewis,  Assistant 
General  Counsel  for  Trade 
Development.  (202)  377-0937. 
These  are  not  toll  free  numbers. 
SUPPLEMENTARY  INFORMATION:  On 
October  1.  1982.  Congress  passed  the 
Export  Trading  Company  Act  (Pub.  L 
97-290.  96  Stat.  1233)  which  the 
President  signed  into  law  on  October  a 
1982.  In  order  to  increase  United  States 
exports  of  products  and  services,  Title 
III  of  the  Act  (15  use.  4011-4021) 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificates  of  review. 
The  holder  of  a  certificate  of  review  and 
the  members  identified  in  it  will  have 
specific  protections  from  civil  and 
criminal  liability  under  Federal  and 
State  antitrust  laws  for  the  export  trade, 
export  trade  activities  and  methods  of 
operation  specified  in  the  certificate, 
except  that  private  parties  may  bring 
actions  for  injunctive  relief  or  actual 
damages  for  a  violation  of  the  eligibility 
standards  found  in  section  303  of  the 
Act. 

Section  310  of  the  Act  gives  the 
Secretary  the  authority  to  issue,  with  the 
concurrence  of  the  Attorney  General, 
rules  and  regulations  to  carry  out  the 
purposes  of  Title  III.  On  December  21. 
1982.  the  Secretary  issued  proposed 
regulations  (47  FR  56972  and  corrected 


by  48  FR  31).  On  March  11, 1983.  the 
Secretary  issued  an  interim  rule  (48  FR 
10596).  The  interim  rule  explained  how 
to  apply  for  a  certificate  of  review  and 
the  kinds  of  information  that  the 
application  should  contain  so  that  the 
Secretary  and  Attorney  General  can 
determine  whether  they  should  issue  the 
certificate.  The  regulations  also 
explained  how  the  Secretary  and 
Attorney  General  will  review 
applications  and  how  a  certificate  can 
be  amended,  modified  or  revoked. 
Finally,  the  regulations  discussed  how 
the  Secretary  proposed  to  implement 
section  305  of  the  Export  Trading 
Company  Act  which  governs  the  judicial 
review  of  the  Secretary's  decisions  to 
grant,  deny,  amend,  modify,  or  revoke  a 
certificate.  A  more  aetailed  discussion 
of  these  provisions  follows. 

The  Department  provided  sixty  days 
for  public  comment  on  the  interim  rule. 
The  Department  received  and 
considered  ten  comments.  The 
Department  has  adopted  a  number  of 
the  commenters'  suggestions  in  the  final 
regulations.  Based  on  its  experience 
with  over  sixty  applications  to  date,  the 
Department  has  made  a  number  of  other 
changes  from  the  interim  rule  to  simplify 
and  clarify  the  process  of  reviewing 
applications.  The  final  rule  also  includes 
many  editorial  changes  to  make  the 
regulations  easier  to  read  and 
understand.  A  discussion  of  the  public 
comments  and  changes  follows. 

Scope 

One  commenter  requested  an 
expanded  discussion  of  the  scope  of  a 
certificate  of  review  and  a  statement 
that  applying  for  a  certificate  of  review 
is  voluntary.  The  Secretary  and  the 
Attorney  General  decided  that  the 
description  of  the  scope  of  the 
regulations  serves  as  an  adequate 
introduction  to  the  regulations. 

DefinitioiM 

1.  A  definition  of  "export  conduct" 
has  been  added  to  clarify  that  a 
certificate  of  review  protects  specified 
export  trade  activities  or  methods  of 
operation,  for  specified  products  or 
services,  and  specified  export  markets. 

2.  The  definition  of  "member"  has 
been  clarified.  Ordinarily  an  entity 
seeking  protection  under  a  certificate  of 
review  along  with  the  applicant  may 
apply  as  a  "member"  of  the  applicant  or 
simply  as  a  co-applicant.  However,  an 
entity  which  is  not  a  "person"  as 
defined  in  Section  311(5)  of  the  Act  and 
S  325.2(n)  of  the  regulations  (such  as  a 
foreign  company)  must  apply  as  a 
"member"  of  the  applicant. 


Applying  for  a  Certificate 

1.  In  S  325.3(b)(4)  and  (5),  the  chart  or 
table  describing  the  applicant's  and 
each  member's  business  has  been  made 
optional. 

2.  One  commenter  asked  whether  the 
term  "by  all  companies"  in  S  325.3(b) 
was  intended  to  relate  only  to  corporate 
entities.  The  information  desired 
concerns  a//  sales  in  the  United  States 
by  a// entities  for  the  last  two  years. 

3.  Section  325.3(b)(7)(iii)  now  asks  for 
the  foreign  markets  into  which  the 
applicant  and  its  members  intend  to 
export  goods  and  services.  This 
information  will  help  the  Secretary  and 
the  Attorney  General  to  analyze  the 
proposed  conduct  under  the  four 
standards  in  Section  303(a)  of  the  Act. 

4.  Section  325.3(b)(10)  has  been 
rewritten  to  clarify  that  the  list  of  kinds 
of  export  conduct  an  applicant  may 
wish  to  have  certified  is  given  solely  as 
illustrative  examples.  Not  all  the 
examples  apply  to  each  applicant,  and 
the  list  is  not  intended  to  be  exhaustive. 
This  section  also  requests  that  the 
applicant  state  the  antitrust  concerns 
raised  by  its  proposed  export  conduct. 
This  is  intended  to  focus  the  applicant's 
inquiry  into  the  specific  protections  it 
seeks  under  Title  III. 

5.  Section  325.3(b)(ll)  has  been 
rewritten  to  clarify  that  an  applicant 
must  state  whether  its  proposed  export 
conduct  will  involve  exchange  of 
information  among  competitors. 
However,  the  fact  that  such  exchanges 
may  take  place  does  not  mean  that  a 
certificate  will  not  be  issued.  The 
exchange  of  information  itself  may  be 
certifiable  export  conduct. 

6.  Section  325.3(b){13)  has  been 
rewritten  to  clarify  that  the  information 
requested  is  whether  the  goods  and 
services  to  be  exported  are  to  be 
supplied  by  persons  other  than  the 
applicant  and  its  members. 

7.  In  5  325.3(b)(16).  the  draft  proposed 
certificate  has  been  made  optional. 

8.  Section  325.3(c)  has  been  added  to 
clarify  that  an  applicant  must  sign  an 
application  for  a  certificate  of  review 
and  certify  that  each  member  has 
authorized  the  applicant  to  submit  the 
application. 

9.  Section  325.3(g)  has  been  rewritten 
to  clarify  that  the  Secretary  and  the 
Attorney  General  will  make  two 
decisions  when  they  receive 
supplemental  information  from  an 
applicant.  First,  they  will  decide 
whether  the  supplemental  information  is 
complete.  If  the  information  is  complete, 
they  will  restart  the  ninety-day  clock 
and  complete  processing  the  application. 
If  information  is  incomplete,  the 
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Secretary  and  the  Attorney  General  will 
then  decide  if  the  information  already  in 
their  possession  is  sufficient  to  make  a 
determination  on  the  application. 

Calculating  Time  Periods 

Section  325.4  has  been  added  to  show 
how  the  Secretary  and  the  Attorney 
General  calculate  time  periods  and 
deadlines  under  the  Act  and  regulations. 
The  Secretary  and  the  Attorney  General 
adopted  the  rule  common  in  civil 
procedure  which  extends  deadlines  from 
a  non-working  day  to  the  next  working 
day. 

Issuing  the  Certincate 

1.  Section  325.5(c)|2)  has  been 
changed  to  require  the  Secretary  to 
deliver  a  proposed  certificate  to  the 
Attorney  General  not  later  than  thirty 
days,  instead  of  twenty  days,  before  a 
determination  on  the  application  is  due. 

2.  One  commenter  stated  that  the 
requirement  that  a  certificate  shall 
specify  all  persons  protected  from 
liability  (§  325.5(d))  is  inconsistent  with 
the  statement  in  the  preamble  to  the 
Interim  Rule  that  certificates  need  not 
identify  each  officer  and  director  by 
name  (48  FR  10596,  March  11, 1983). 
Each  certificate  issued  to  date  contains 
a  statement  that  its  protections  extend 
to  the  applicant  and  to  its  officers  and 
directors  acting  on  its  behalf.  Some 
applicants  have  specifically  asked  for 
protection  of  named  officers  and 
directors,  but  there  is  no  requirement 
that  they  do  so.  i 

Publishing  Notices  in  the  Federal 
Register 

1.  Section  325.6(b)  now  describes  the 
existing  practice  of  making  certificate 
publicly  available  in  the  International 
Trade  Administration  Freedom  of 
Information  Records  Inspection  Facility. 

2.  Sections  325.6(c)  and  (d)  have  been 
added  to  require  publication  in  the 
Federal  Register  of  determinations  on 
revocation  or  modification  of  a 
certificate,  and  determinations  after  an 
applicant  has  requested  reconsideration 
of  a  denial  of  a  certificate.  These 
sections  are  intended  to  conform  with 
§325.11(b)  and  to  establish  clearly  the 
time  period  within  which  any  aggrieved 
party  may  seek  judicial  review. 

3.  One  commenter  recommended  a 
formal  procedure  by  which  applicants 
could  respond  to  public  comments  on 
their  applicatioa  The  Secretary  and  the 
Attorney  General  intend  to  inform 
applicants  of  the  substance  of  public 
comments  only  in  those  instances 
(expected  to  be  rare)  when  such 
disclosure  is  necessary  for  the  Secretary 
to  make  a  determination  on  the 
application.  In  other  situations 


information  submitted  in  connection 
with  an  application  will  remain 
confidential. 

4.  One  commenter  questioned  whether 
S  325.6(a).  which  provides  that  the 
Secretary  will  notify  the  applicant  if  he 
does  not  intend  to  publish  the  notice 
proposed  by  the  applicant  differs  in 
meaning  from  S  325.5(d),  which  provides 
that  the  Secretarj'  shall  first  consult  with 
the  applicant  if  he  intends  to  issue  a 
draft  certificate  different  from  a  draft 
certificate  submitted  by  the  applicant 
The  intention  of  both  sections  is  the 
same.  In  each  instance  the  Secretary 
will  seek  the  applicant's  input  before 
publishing  or  issuing. 

5.  One  commenter  stated  that  the 
Secretary  should  consult  with  the 
applicant  before  publishing  a  summary 
of  a  certificate  in  the  Federal  Register 
(§  325.6(b)).  The  Secretary  and  the 
Attorney  General  have  found  that 
consultation  with  the  applicant  over  the 
form  of  the  certificate  eliminates  the 
need  for  input  on  the  form  of  the  Federal 
Register  notice,  especially  since 
certificates  are  publicly  available. 

Amending  the  Certificate 

One  commenter  stated  that  expedited 
treatment  should  be  available  for 
amendments  to  certificates.  The 
intention  of  §  325.7,  which  provides  that 
applications  for  amendments  will  be 
treated  in  the  same  manner  as  original 
applicabons.  is  that  expedited  treatment 
is  available  on  the  same  terms  as  for 
original  applications. 

Expediting  the  Certification  Process 

Section  325.8(a)  has  been  rewritten  to 
clarify  the  circumstances  under  which 
the  Secretary  and  the  Attorney  General 
may  grant  expedited  review.  Section 
325w8(b)  now  allows  expedited  review 
within  any  time  period  between  forty- 
five  and  ninety  days,  rather  than  solely 
within  forty-five  days. 

"     Modifying  or  Revoking  a  Certificate 

1.  Section  325.10(a)  has  been  rewritten 
to  list  clearly  the  circumstances  which 
may  result  in  revocation  or  modification. 
In  particular,  failure  to  file  a  complete 
annual  report  may  result  in  revocation 
or  modification.  The  Secretary  will 
publish  a  notice  in  the  Federal  Register 
of  determinations  to  modify  or  revoke, 
or.  after  such  proceedings  have  been 
initiated,  of  determinations  not  to 
modify  or  revoke. 

2.  One  commenter  stated  that 
§  325.10(c)(2).  which  provides  that 
failure  to  respond  to  a  notification  let'iii 
within  thirty  days  will  be  considered  an 
admission  of  the  statements  in  the  letier, 
is  too  servere  a  penalty.  The  Secretary 
and  the  Attorney  General  have  decided 


to  retain  this  provision.  A  certificate 
holder  that  can  demonstrate  that  it 
requires  more  than  thirty  days  to 
respond  to  a  notification  letter  can 
request  a  waiver  of  the  thirty-day  limit 
under  §  325.17. 

3.  One  commenter  requested  that 
reconsideration  procedures  be  available 
after  revocation  or  modification.  The 
Secretary  and  the  Attorney  General 
believe  that  judicial  review  should  be 
the  sole  remedy  after  revocation  or 
modification  because  of  the 
government's  need  to  promptly  remove 
protection  from  conduct  which  has  been 
determined  to  violate  the  standards  set 
forth  in  Section  303(a)  of  the  Act. 

4.  One  commenter  requested  that  the 
certificate  holder  receive  a  copy  of  the 
Secretary's  proposed  factual  findings 

§  325.10(c)(3)).  The  Secretary  and  the 
Attorney  General  believe  that  the 
notification  letter  to  the  certificate 
holder  §  325.10(c)(4)  will  contain  an 
adequate  description  of  the  factual  basis 
for  the  revocation  or  modification. 

Judicial  Review 

1.  Section  325.11(a)  has  been  revised 
to  clarify  thalMwhen  a  certificate  is 
denied,  the  applicant  is  not  forced  to 
choose  between  seeking  judicial  rc\'iew 
and  requesting  reconsideration.  The 
applicant  may  seek  judicial  review 
immediately  upon  denial  or  after 
seeking  reconsideration.  In  each  case  a 
Federal  Register  notice  will  begin  a 
thirty  day  period  in  which  suit  may  be 
brought. 

2.  Section  325.11(c)  has  been  revised 
to  clarify  what  the  Secretary  and  the 
Attorney  General  consider  to  constitute 
the  record  for  judicial  review. 

Submitting  Reports 

1.  Section  325.14(a)  has  been  revised 
to  require  the  Secretary  to  notify  the 
certificate  holder  of  the  information 
required  in  the  annual  report.  The 
notification  is  required  not  later  than  the 
anniversary  date  of  the  certificate's 
effective  date. 

2.  The  date  the  annual  report  is  due 
had  been  changed  fitjm  the  anniversary 
(late  of  the  certificate  effective  date  to 
forty-five  days  after  the  anniversary 
date.  This  change  is  intended  to  conform 
more  closely  to  standard  corporate  and 
accounting  practice. 
Relinquishing  a  Certificate 

Section  325.15  has  been  added  to 
allow  a  certificate  holder  to  relinquish 
its  certificate  at  any  time  through 
written  notice  to  the  Secretary.  This 
section  conforms  with  §  325.3(f).  which 
allows  an  applicant  to  withdraw  its 
application  at  any  time  before  the 
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Secretary  has  made  his  determinatiun 
on  the  application. 

Waiver 

Section  325.17  has  been  added  to 
allow  waiver  of  the  regulations  in 
appropriate  circumstances.  The 
requirement  that  waiver  be  in  writing  is 
intended  to  eliminate  potential 
confusion  over  whether  a  waiver  of  the 
regulations  actually  occurred. 

Protecting  Conndenliality  of  Information 

1.  One  commenter  requested  a  more 
tightly  drawn  confidentiality  section  in 
order  to  encourage  applicants  to  take 
advantage  of  Title  III.  The  Secretary  and 
the  Attorney  General  believe  that  the 
current  confidentiality  provisions 
conform  to  the  Act  and  adequately 
protect  confidential  informalion.  Over 
sixty  applications  have  been  submitted 
to  date,  and  the  Secretary  and  the 
Attorney  General  believe  that  no 
confidential  business  information  has 
been  released  to  the  public. 

2.  One  commenter  stated  that 
certificates  of  review  should  not  be 
made  publicly  available  in  the 
International  Trade  Administration 
Freedom  of  Information  Records 
Inspection  Facility.  Another  commenter 
asked  that  publicly  available  certificates 
not  contain  confidential  information. 
The  experience  of  the  Secretary  and  the 
Attorney  General  with  the  first 
certificates  issued  has  been  that 
certificates  can  be  drafted  so  as  not  to 
reveal  confidential  information. 
However,  the  Secretary  and  the 
Attorney  General  believe  that  making 
certificates  publicly  available  is  useful 
to  the  public  as  a  whole  and  necessary 
to  give  potentially  aggrieved  parties 
adequate  notice  of  the  conduct 
protected  by  the  certificafs. 

3.  One  commenter  stated  that  the 
Secretary  should  release  confidential 
information  to  parties  contesting  the 
issuance  of  a  certificate  on  the  ground 
that  such  disclosure  is  necessary  to 
determine  whether  to  issue  the 
certificate.  The  Secretary  and  the 
Attorney  General  believe  that 

5  325.16(b)(3)(iv)  gives  ample  authority 
for  such  disclosure  in  appropriate 
circumstances. 

4.  Two  commenters  stated  that  the 
Secretary  should  be  required  to  notify  a 
certificate  holder  of  any  request  for 
information  concerning  the  certificate  in 
order  to  allow  the  certificate  holder  to 
relinquish  its  certificate  and  obtain 
return  of  all  its  submissions.  The 
Secretary  intends  to  notify  every 
applicant  and  certificate  holder  of 
requests  for  information.  Since  there 
may  be  situations  in  which  notification 
IS  impossible,  the  Secretary  is  unable  to 


adopt  the  suggestion  that  notification 
always  occur  prior  to  disclosure. 

5.  One  commenter  requested  that  the 
Secretary  and  the  Attorney  General 
make  confidential  information  available 
to  antitrust  enforcement  agencies 
pursuant  to  section  309(b)(2)(F)  of  the 
Act.  The  Secretary  believes  that  the 
purposes  of  the  Act  would  not  be 
served,  and  potential  applicants  would 
be  discouraged  from  utilizing  Title  III,  if 
this  suggestion  were  adopted. 

All  changes  from  the  Interim  Rule  not 
specifically  discussed  above  are 
intended  to  be  stylistic  or  editorial. 

The  public  record  concerning  these 
regulations  will  be  maintained  in  the 
International  Trade  Administration 
Freedom  of  Information  Records 
Inspection  Facility.  Room  4001.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW.. 
Washington.  D.C.  20230.  The  public  may 
inspect  and  copy  records  in  this  facility, 
including  written  public  comments  and 
memoranda  summarizing  the  substance 
of  oral  communications,  according  to  the 
regulations  published  in  Part  4  of  Title 
15  of  the  Code  of  Federal  Regulations. 
Information  about  inspecting  and 
copying  records  at  the  facility  may  be 
obtained  from  Patricia  L  Mann,  the 
International  Trade  Administration 
Freedom  of  Information  Officer,  at  the 
above  address  or  by  calling  (202)  377- 
3031. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17. 1981.  The  regulations  are 
procedural  in  nature  and  will  not  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more.  Analysis  of  the 
regulations  also  indicates  that  they  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions,  or  have  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Accordingly,  a  Regulatory 
Impact  Analysis  of  this  rule  is  not 
required. 

The  only  potential  costs  of  the 
regulations  are  the  costs  to  businesses 
of  applying  for  certification  and  the 
costs  to  the  government  for  processing 
applications.  The  recordkeeping, 
administrative  burdens,  and  direct 
financial  costs  to  a  business  to  prepare 
an  application  under  the  regulations  are 
expected  to  be  minimal.  Furthermore, 
the  certification  process  is  voluntary.  A 
firm  that  wants  to  conduct  an  export 


venture  is  not  required  to  get  a 
certificate  of  review.  The  costs  to  the 
Federal  government  of  reviewing 
applications  are  not  expected  to  be 
significant. 

The  final  rule  is  not  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  within  the 
meaning  of  Section  102(2)|C)  of  the 
National  Environmental  Policy  Act  of 
1969.  Accordingly,  no  assessment  of 
environmental  impact  statement  has 
been  or  will  be  prepared. 

The  final  rule  is  exempt  from  the 
Regulatory  Flexibility  Analysis 
requirements  of  Section  603  of  the 
Regulatory  Flexibility  Act  since  the 
Department  is  not  required  by  Section 
553  of  Title  V.  United  States  Code,  or 
any  other  law.  to  publish  general  notice 
of  proposed  rulemaking  for 
interpretative  rules,  general  statements 
of  policy,  and  rules  of  procedure  or 
practice.  However,  even  if  the  final  rule 
were  not  exempt,  preparation  of  an 
initial  Regulatory  Flexibility  Analysis 
would  not  be  required  because  the 
record  keeping,  administrative  burdens, 
and  other  costs  on  any  individual  entity 
applying  for  a  certificate  of  review 
under  the  regulations  would  be  minimal 
and  those  costs  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

The  Office  of  Management  and  Budg(f  r 
has  approved  the  information  collection 
requirement  contained  in  these 
regulations  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub 
L.  96-511),  OMB  Control  Number  0625- 
0125. 

List  of  Subjects  in  15  CFR  Pari  325 

Exports,  antitrust,  administrative 
practice  and  procedure,  reporting 
requirements,  and  freedom  of 
information. 

For  the  reasons  set  out  in  the 
preamble,  15  CFR  Chapter  III. 
Subchapter  A.  is  amended  by  adding  a 
new  Part  325  to  read  as  follows: 

PART  325— EXPORT  TRADE 
CERTIFICATES  OF  REVIEW 


Sec. 
325. 
325 
325 
325 
325 
325 


Scope. 

Definitions. 

Applying  for  a  certificate  of  review 

Calculating  time  periods 

Issuing  the  certificate. 

Publishing  notices  in  the  Federal 


325 
325 
325 


1 
.2 

3 
.4 

.5 
.6 

Register. 
•7     Amnndiiig  the  certificate. 
8     Expediting  the  certification  process 
.9     Reconsidering  an  application  thai  hds 

l)i!cn  denied. 
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325.10  Modifying  or  revoking  a  certificate. 

325.11  ludicial  review. 

325.12  Returning  the  applicant's  documents. 

325.13  Nonadmissibility  in  evidence. 

325.14  Submitting  reports. 

325.15  Relinquishing  a  certificate. 

325.16  Protecting  confidentiality  of 
information.  1 

325.17  Waiver.  | 

Authority:  Title  III  of  the  Export  Trading 
Company  Act.  Pub.  L  97-290  (96  Stat.  1240- 
1245,  15  U.S.C.  4011-4021). 

§  32S.1     Scop*. 

This  part  contains  regulations  for 
issuing  export  trade  certificates  of 
review  under  Title  III  of  the  Export 
Trading  Company  Act,  Pub.  L  97-290.  A 
holder  of  a  certificate  of  review  and  the 
members  named  in  the  certificate  will 
have  specific  protections  from  private 
treble  damage  actions  and  government 
criminal  and  civil  suit*  under  U.S. 
Federal  and  State  antitrust  laws  for  the 
export  conduct  specified  in  the 
certificate  and  carried  out  during  its 
effective  period  in  compliance  with  its 
terms  and  conditions.] 

§  325.2    Definitions. 
As  used  in  this  part: 

(a)  "Act"  means  Title  III  of  Pub.  L  97- 
290,  Export  Trade  Certificates  of 
Review. 

(b)  "Antitrust  laws"  means  the 
antitrust  laws,  as  the  term  is  defined  in 
the  first  section  of  the  Clayton  Act  (15 
U.S.C  12).  section  5  of  the  Federal  Trade 
Commission  Act  (15  U.S.C.  45)  (to  the 
extent  that  section  5  prohibits  unfair 
methods  of  competition),  and  any  State 
antitrust  or  unfair  competition  law. 

(c)  "Applicant"  means  the  person  or 
persons  who  submit  an  application  for  a 
certificate. 

(d)  "Application"  means  an 
application  for  a  certificate  to  be  issued 
under  the  Act. 

(e)  "Attorney  General"  means  the 
Attorney  General  of  the  United  States  or 
his  designee. 

(f)  "Certificate"  means  a  certificate  of 
review  issued  pursuant  to  the  Act. 

(g)  "Control"  means  either  (1)  holding 
50  percent  or  more  of  the  outstanding 
voting  securities  of  an  issuer;  or  (2) 
having  the  contractual  power  presently 
to  designate  a  majority  of  the  directors 
of  a  corporation,  or  in  the  case  of  an 
unincorporated  entity,  a  majority  of  the 
individuals  who  exercise  similar 
functions. 

(h)  "Controlling  entity"  means  an 
entity  which  directly  or  indirectly 
controls  a  member  or  applicant,  and  is 
not  controlled  ty  any  other  entity. 

(i)  "Export  conduct"  means  specified 
export  trade  activities  and  methods  of 
operation  carried  out  in  specified  export 
trade  and  export  markets. 


(j)  "Export  trade"  means  trade  or 
commerce  in  goods,  wares, 
merchandise,  or  services  that  are 
exported,  or  are  in  the  course  of  being 
exported,  from  the  United  States  or  any 
territory  of  the  United  States  to  any 
foreign  nation. 

(k)  "Export  trade  activities"  means 
activities  or  agreements  in  the  course  of 
export  trade. 

(1)  "Member"  means  an  entity  (U.S.  or 
foreign)  or  a  person  which  is  seeking 
protection  under  the  certificate  with  the 
applicant.  A  member  may  be  a  partner 
in  a  partnership  or  a  joint  venture;  a 
shareholder  of  a  corporation;  or  a 
participant  in  an  association, 
cooperative,  or  other  form  of  profit  or 
nonprofit  organization  or  relationship, 
by  contract  or  other  arrangement. 

(m)  "Method  of  operation"  means  any 
method  by  which  an  applicant  or 
member  conducts  or  proposes  to 
conduct  export  trade. 

(n)  "Person"  means  an  individual  who 
is  a  resident  of  the  United  States;  a 
partnership  that  is  created  under  and 
exists  pursuant  to  the  laws  of  any  State 
or  of  the  United  States;  a  State  or  local 
government  entity;  a  corporation, 
whether  it  is  organized  as  a  profit  or 
nonprofit  corporation,  that  is  created 
under  and  exists  piu^uant  to  the  laws  of 
any  State  or  of  the  United  States;  or  any 
association  or  combination,  by  contract 
or  other  arrangement,  between  or  among 
such  persons. 

(0)  "Secretary"  means  the  Secretary  of 
Commerce  or  his  designee. 

(p)  "Services"  means  intangible 
economic  output,  including,  but  not  . 
limited  to — 

(1)  business,  repair,  and  amusement 

services, 

(2)  management,  legal,  engineering, 
architectural,  and  other  professional 
services,  and 

(3)  financial,  insurance, 
transportation,  informational  and  any 
other  data-based  services,  and 
communication  services. 

(q)  "United  States"  means  the  fifty 
States  of  the  United  States,  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands, 
American  Samoa,  Guam,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Trust  Territory  of  the 
Pacific  Islands. 

§  325.3    Applying  for  a  certificate  of 
review. 

(a)  Place  of  filing.  The  applicant  shall 
submit  an  original  and  two  copies  of  a 
completed  application  form  (ITA  4093-P, 
OMB  Control  Number  0625-0125)  by 
personal  delivery  during  normal 
business  hours  or  by  first  class  mail  to 
the  Office  of  Export  Trading  Company 


Affairs,  Room  5618,  International  Trade 
Administration,  Department  of 
Commerce,  Washington,  D.C.  20230. 
Although  not  required,  the  applicant 
should  consider  using  registered  mail  or 
some  other  delivery  method  that 
provides  evidence  of  receipt. 

(b)  Contents  of  application.  Any 
person  may  submit  an  application  for 
certification.  The  application  shall 
contain,  where  applicable,  the 
information  listed  below.  Some 
information,  in  particular  the 
identification  of  goods  or  services  that 
the  applicant  exports  or  proposes  to 
export,  is  requested  in  a  certain  form 
(Standard  Industrial  Classification  (SICj 
numbers)  if  reasonably  available. 
Where  information  does  not  exist  in  this 
form,  the  applicant  may  satisfy  the 
request  for  information  by  providing  it 
in  some  other  convenient  form.  If  the 
applicant  is  unable  to  provide  any  of  the 
information  requested  or  if  the  applicant 
believes  that  any  of  the  information 
requested  would  be  both  burdensome  to 
obtain  and  unnecessary  for  a 
determination  on  the  application,  the 
applicant  should  state  that  the 
information  is  not  being  provided  or  is 
being  provided  in  lesser  detail,  and 
explain  why. 

(1)  Name  and  principal  address  of  the 
applicant  and  of  its  controlling  entity,  if 
any.  Include  the  name,  title,  address, 
telephone  number,  and  relationship  to 
the  applicant  of  each  individual  to 
whom  the  Secretary  should  address 
correspondence. 

(2)  The  name  and  principal  address  of 
each  member,  and  of  each  member's 
controlling  entity,  if  any. 

(3)  A  copy  of  any  legal  instrument 
under  which  the  applicant  is  organized 
or  will  operate.  Include  copies,  as 
applicable,  of  its  corporate  charter, 
bylaws,  partnership,  joint  venture, 
membership  or  other  agreements  or 
contracts  under  which  the  applicant  is 
organized. 

(4)  A  copy  of  the  applicant's  most 
recent  annual  report,  if  any,  and  that  of 
its  controlling  entitj',  if  any.  To  the 
extent  the  information  is  not  included  in 
the  annual  report,  or  other  documents 
submitted  in  connection  with  the 
application,  a  description  of  the 
applicant's  domestic  (including  import) 
and  export  operations,  including  the 
nature  of  its  business,  the  types  of 
products  or  services  in  which  it  deals, 
and  the  places  where  it  does  business. 
This  description  may  be  supplemented 
by  a  chart  or  table. 

(5)  A  copy  of  each  member's  most 
recent  annual  report,  if  any.  and  that  of 
its  controlling  entity,  if  any.  To  the 
extent  the  information  is  not  included  in 
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the  annual  report,  or  other  ducumcnls 
submitted  in  connection  with  the 
apphcation.  a  dcsc-ition  of  each 
member's  domestic  (including  import) 
and  export  operations,  including  the 
nature  of  its  business,  the  types  of 
products  or  services  in  which  it  deals, 
and  the  places  wnere  it  does  business. 
This  description  may  be  supplemented 
by  a  chart  or  table. 

(6)  The  names,  titles,  and 
responsibilities  of  the  applicant's 
directors,  officers,  partners  and 
managing  officials,  and  their  business 
affiliations  with  other  members  or  other 
businesses  that  produce  or  sell  any  of 
the  types  of  goods  ot  services  described 
in  paragraph  (b)(7)  of  this  section. 

(7)(i)  A  description  of  the  goods  or 
services  which  the  applicant  exports  or 
proposes  to  export  under  the  certificate 
of  review.  This  description  should 
reflect  the  industry's  customary 
defmitions  of  the  products  and  services. 

(ii)  If  it  is  reasonably  available,  an 
identification  of  the  goods  or  services 
according  to  the  Standard  Industrial 
Classification  (SIC)  number.  Goods 
should  normally  be  identified  according 
to  the  7-digit  level.  Services  should 
normally  be  identified  at  the  most 
detailed  SIC  level  available. 

(iii)  The  foreign  geographic  areas  to 
which  the  applicant  and  each  member 
export  or  intend  to  export  their  goods 
and  services. 

(8)  For  each  class  of  the  goods,  wares, 
merchandise  or  services  described  in 
paragraph  (b)(7)  of  this  section: 

(i)  The  principal  geographic  area  or 
areas  in  the  United  States  in  which  the 
applicant  and  each  member  sell  their 
goods  and  services. 

(ii)  For  their  previous  two  fiscal  years, 
the  dollar  value  of  the  applicants  and 
each  members  (A)  total  domestic  sales, 
if  any:  and  (B)  total  export  sales,  if  any. 
Include  the  value  of  the  sales  of  any 
controlling  entities  and  all  entities  under 
their  control. 

(9)  For  each  class  of  the  goods,  wares, 
merchandise  or  services  described  in 
paragraph  (b)(7)  of  this  section,  the  best 
information  or  estimate  accessible  to  the 
applicant  of  the  total  value  of  sales  in 
the  United  States  by  all  companies  for 
the  last  two  years.  Identify  the  source  of 
the  information  or  the  basis  of  the 
estimate. 

(10)  A  description  of  the  specific 
export  conduct  which  the  applicant 
seeks  to  have  certified.  Only  the  specific 
export  conduct  described  in  the 
application  will  be  eligible  for 
certification.  For  each  item,  the 
applicant  should  state  the  antitrust 
concern,  if  any.  raised  by  that  export 
conduct.  (Examples  of  export  conduct 
which  applicants  may  seek  to  have 
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certified  include  the  manner  in  which 
goods  and  services  will  be  obtained  or 
provided:  the  manner  in  which  prices  or 
quantities  will  be  set;  cxclusi\e 
agreements  with  U.S.  supplinrs  or  export 
intermediaries;  territorial,  quantity,  or 
price  agreements  with  U.S.  suppliers  or 
export  intermediaries:  and  restrictions 
on  membership  or  membership 
withdrawal.  These  examples  are  given 
only  to  illustrate  the  type  of  export 
conduct  which  might  be  of  concern.  The 
specific  activities  which  the  applicant 
may  wish  to  have  certified  will  depend 
on  its  particular  circumstances  or 
business  plans.) 

(11)  If  the  export  trade,  export  trade 
activities,  or  methods  of  operation  for 
which  certification  is  sought  will  involve 
any  agreement  or  any  exchange  of 
information  among  suppliers  of  the  same 
or  similar  products  or  services  with 
respect  to  domestic  prices,  production, 
sales,  or  other  competitively  sensitive 
business  information,  specify  the  nature 
of  the  agreement  or  exchange  of 
information.  Such  information 
exchanges  are  not  necessarily 
impermissible  and  may  be  eligible  for 
certification.  Whether  or  not 
certification  is  sought  for  such 
exchanges,  this  information  is  necessary 
to  evaluate  whether  the  conduct  for 
which  certification  is  sought  meets  the 
standards  of  the  Act. 

(12)  A  statement  of  whether  the 
applicant  intends  or  reasonably  expects 
that  any  exported  goods  or  services 
covered  by  the  proposed  certificate  will 
re-enter  the  United  States,  either  in  their 
original  or  modified  form.  If  so.  identify 
the  goods  or  services  and  the  manner  in 
which  they  may  re-enter  the  U.S. 

(13)  The  names  and  addresses  of  the 
suppliers  of  the  goods  and  services  to  be 
exported  (and  the  goods  and  services  to 
be  supplied  by  each)  unless  the  goods 
and  services  to  be  exported  are  to  be 
supplied  by  the  applicant  and/or  its 
members. 

(14)  A  proposed  non-confidential 
summary  of  the  export  conduct  for 
which  certification  is  sought.  This 
summary  may  be  used  as  Ihr  basis  for 
publication  in  the  Federal  Register. 

(15)  Any  other  information  that  the 
applicant  believes  will  be  necessary  or 
helpful  to  a  determination  of  whether  to 
issue  a  certificate  under  the  standards  of 
the  Act. 

(16)  (Optional)  A  draft  proposed 
certificate. 

(c)  The  applicant  must  sign  the 
application  and  certify  that  (1)  each 
member  has  authorized  the  applicant  to 
submit  the  application,  and  (2)  to  the 
best  of  its  belief  the  information  in  the 
application  is  true,  correct,  and  fully 
responsive. 


(d)  Conformity  with  regulations.  No 
.ipplication  shall  be  deemed  submitted 
unlnss  it  complies  with  these 
regulations.  Applicants  are  encouraged 
to  seek  guidance  and  assistance  from 
tlie  Unpartmcnt  of  Commerce  in 
preparing  and  documenting  their 
applications. 

(p)  Rtnipw  and  acceptance.  The 
Secretary  will  stamp  the  application  on 
the  day  that  it  is  received  in  the  Office 
of  Export  Trading  Company  Affairs. 
From  that  date,  the  Secretary  will  have 
five  working  days  to  decide  whether  the 
application  is  complete  and  can  be 
deemed  submitted  under  the  Act.  On  the 
date  on  which  the  application  is  deemed 
submitted,  the  Secretary  will  stamp  it 
with  that  date  and  notify  the  applicant 
that  the  application  has  been  accepted 
for  review.  If  the  application  is  not 
accepted  for  review,  the  Secretary  shall 
advise  the  applicant  that  it  may  file  the 
application  again  after  correcting  the 
deficiencies  that  the  Secretary  has 
specified.  If  the  Secretary  does  not  take 
action  on  the  application  within  the  five- 
day  period,  the  application  shall  be 
deemed  submitted  as  of  the  sixth  day. 

(f)  Withdrawal  of  application.  The 
applicant  may  withdraw  an  application 
by  written  request  at  any  time  before 
the  Secretary  has  determined  whether  to 
issue  a  certificate.  An  applicant  who 
withdraws  an  application  may  submit  a 
new  application  at  any  time. 

(g)  Supplemental  Information.  After 
an  application  has  been  deemed 
submitted,  if  the  Secretary  or  the 
Attorney  General  finds  that  additional 
information  is  necessary  to  make  a 
determination  on  the  application,  the 
Secretary  will  ask  the  applicant  in 
writing  to  supply  the  supplemental 
information.  The  running  of  the  time 
period  for  a  determination  on  the 
application  will  be  suspended  from  the 
date  on  which  the  request  is  sent  until 
the  supplemental  information  is 
received  and  is  considered  complete. 
The  Secretary  shall  promptly  decide 
whether  the  supplemental  information  is 
complete,  and  shall  notify  the  applicant 
of  his  decision.  If  the  information  is 
being  sought  by  the  Attorney  General, 
the  supplemental  information  may  be 
deemed  complete  only  if  the  Attorney 
General  concurs.  If  the  applicant  does 
not  agree  to  provide  the  additional 
information,  or  supplies  information 
which  the  Secretary  or  the  Attorney 
General  considers  incomplete,  the 
Secretary  and  the  Attorney  General  will 
decide  whether  the  information  in  their 
possession  is  sufficient  to  make  a 
determination  on  the  application.  If 
either  the  Secretary  or  the  Attorney 
General  considers  the  information  in 
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their  possession  insufficient,  the 
Secretary  may  make  an  additional 
request  or  shall  deny  the  application.  If 
they  consider  the  information  in  their 
possession  sufficient  to  make  a 
determination  on  the  application,  the 
Secretary  shall  notify  the  applicant  that 
the  time  period  for  a  determination  has 
resumed  running. 

(Information  colleclion  requirements  in 
paragraph  (a)  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0625-0125) 


§325.4    Calculating  Urn*  periods. 

(a)  When  these  regulations  require 
action  to  be  taken  within  a  fixed  time 
period,  and  the  last  day  of  the  time 
period  falls  on  a  non-working  day.  the 
time  period  shall  be  extended  to  the 
next  working  day. 

(b)  The  day  after  an  application  is 
deemed  submitted  shall  be  deemed  the 
first  of  the  days  within  which  the 
Secretary  must  make  a  determination  on 
the  application. 

§  325.S    Issuing  th«  certificate. 

(a)  Time  period.  The  Secretary  shall 
determine  whether  to  issue  a  certificate 
within  ninety  days  after  the  application 
is  deemed  submitted  (excluding  any 
suspension  pursuant  to  §  325.3(0  of  the 
time  period  for  making  a  determination). 
If  the  Secretary  or  the  Attorney  General 
considers  it  necessary,  and  the  applicant 
agrees,  the  Secretary  may  take  up  to  an 
additional  thirty  days  to  determine 
whether  to  issue  a  certificate. 

(b)  Determination.  The  Secretary  shall 
issue  a  certificate  to  the  applicant  if  he 
determines,  and  the  Attorney  General 
concurs,  that  the  proposed  export  trade, 
export  trade  activities  and  methods  of 
operation  will — 

(1)  Result  in  neither  a  substantial 
lessening  of  competition  or  restraint  of 
irade  within  the  United  States  nor  a 
substantial  restraint  of  the  export  trade 
of  any  competitor  of  the  applicant: 

(2)  Not  unreasonably  enhance, 
stabilize,  or  depress  prices  within  the 
United  States  of  the  class  of  the  goods, 
wares,  merchandise  or  services 
exported  by  the  applicant: 

(3)  Not  constitute  unfair  methods  of 
competition  against  competitors  who  are 
engaged  in  the  export  of  goods,  wares, 
merchandise  or  services  of  the  class 
exported  by  the  applicant:  and 

(4)  Not  include  any  act  that  may 
reasonably  be  expected  to  result  in  the 
sale  for  consumption  or  resale  within 
the  United  States  of  the  goods,  wares, 
merchandise,  or  ser\ices  exported  by 
the  applicant. 

(c)  Concurrence  of  the  Attorney 
General.  (1)  Not  later  than  seven  days 
after  an  application  is  deemed 


submitted,  the  Secretary  shall  deliver  to 
the  Attorney  General  a  copy  of  the 
application,  any  information  submitted 
in  connection  with  the  application,  and 
any  other  relevant  information  in  his 
possession.  The  Secretary  and  the 
Attorney  General  shall  make  available 
to  each  other  copies  of  other  relevant 
information  that  was  obtained  in 
connection  with  the  application,  unless 
otherwise  prohibited  by  law. 

(2)  Not  later  than  thirty  days  before 
the  day  a  determination  on  the 
application  is  due,  the  Secretary  shall 
deliver  a  proposed  certificate  to  the 
Attorney  General  for  discussion  and 
comment.  If  the  Attorney  General  does 
not  agree  that  the  proposed  certificate 
may  be  issued,  he  shall,  not  later  than 
ten  days  before  the  day  a  determination 
on  the  application  is  due.  so  advise  the 
Secretary  and  state  the  reasons  for  the 
disagreement.  The  Secretary  with  the 
concurrence  of  the  Attorney  General, 
may  modify  or  revise  the  proposed 
certificate  to  resolve  the  objections  and 
problems  raised  by  the  Attorney 
General,  or  deny  the  application. 

(3)  If  the  Attorney  General  receives 
the  proposed  certification  by  the  date 
specified  in  the  preceding  paragraph  and 
does  not  respond  within  the  time  period 
specified  in  that  paragraph,  he  shall  be 
deemed  to  concur  in  the  proposed 
certificate. 

(d)  Content  of  certificate.  The 
certificate  shall  specify  the  export 
conduct  and  all  persons  or  entities 
which  are  protected  from  liability  under 
the  antitrust  laws.  The  Secretary  may 
certify  the  proposed  export  conduct 
contained  in  the  application,  in  whole  or 
in  part,  wi4h  such  changes, 
modifications,  terms,  or  conditions  as 
are  appropriate.  If  the  Secretary  intends 
to  issue  a  certificate  different  from  a 
draft  certificate  submitted  by  the 
applicant,  the  Secretary  shall  first 
consult  with  the  applicant. 

(e)  Certificate  obtained  by  fraud.  A 
certificate  shall  be  void  ab  initio  with 
respect  to  any  export  conduct  for  which 
a  certificate  was  obtained  by  fraud. 

(f)  Minimum  thirty-day  period.  The 
Secretary  may  not  issue  a  certificate    . 
until  thirty  days  afier  the  summary  of 
the  application  is  published  in  the 
Federal  Register. 

§  325.6    Pul>listiing  notices  In  ttie  Federal 
Register. 

(a)  Within  ten  days  after  an 
application  is  deemed  submitted,  the 
Secretary  shall  deliver  to  the  Federal 
Register  a  notice  summarizing  the 
application.  The  notice  shall  identify  the 
applicant  and  each  member  and  shall 
include  a  summary  of  the  export 
conduct  for  which  certification  is  sought. 


If  the  Secretary  does  not  intene  to 
publish  the  summary  proposed  by  the 
applicant,  he  shall  notify  the  applicant 
Within  twen\i  days  after  the  date  the 
notice  is  published  in  the  Federal 
Register,  interested  parties  may  submit 
written  comments  to  the  Secretary  on 
the  application.  The  Secretary  shall 
provide  a  copy  of  such  comments  to  the 
Attorney  General. 

(b)  If  a  certificate  is  issued,  the 
Secretary  shall  publish  a  summary  of 
the  certification  in  the  Federal  Register. 
If  an  application  is  denied,  the  Secretary 
shall  publish  a  notice  of  denial. 
Certificates  will  be  available  for 
inspection  and  copying  in  the 
International  Trade  Administration 
Freedom  of  Information  Records 
Inspection  Facility. 

(c)  If  the  Secretary  initiates 
proceedings  to  revoke  or  modify  a 
certificate,  he  shall  publish  a  notice  of 
his  final  determination  in  the  Federal 
Register. 

(d)  If  the  applicant  requests 
reconsideration  of  a  determination  to 
deny  an  applicatipn.  in  whole  or  in  part, 
the  Secretary  shall  publish  notice  of  his 
final  determination  in  the  Federal 
Register. 

§  325.7    Amending  the  certificate. 

An  application  for  an  amendment  to  a 
certificate  shall  be  treated  in  the  same 
manner  as  an  original  application.  The 
application  for  an  amendment  shall  set 
forth  the  proposed  amendment(s)  and 
the  reasons  for  them.  It  shall  contain 
any  information  specified  in  §  325.3(b) 
that  is  relevant  to  the  determination  on 
the  application  for  an  amendment.  The 
effective  date  of  an  amendment  will  be 
the  date  on  which  the  application  for  the 
amendment  was  deemed  submitted. 

§  325.8    Expediting  the  certification 
process. 

(a)  Request  for  expedited  action.  (1) 
An  applicant  may  be  granted  expedited 
action  on  its  application  in  the 
discretion  of  the  Secretary  and  the 
Attorney  General.  The  Secretary  and  the 
Attorney  General  will  consider  such 
requests  in  light  of  an  applicant's 
showing  that  it  has  a  special  need  for  a 
prompt  decision.  A  request  for 
expedited  action  should  include  an 
explanation  of  why  expedited  action  is 
needed,  including  a  statement  of  all 
relevant  facts  and  circumstances,  such 
as  bidding  deadlines  or  other 
circumstances  beyond  the  control  ol  the 
applicant,  that  require  the  applicant  to 
act  in  less  than  ninety  days  and  that 
have  a  significant  impact  on  the 
applicjmfs  export  trade. 
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(2)  The  SecreJary  shall  advise  the 
applicant  within  ten  days  after  the 
application  is  deemed  submitted 
whether  it  will  receive  expedited  action. 
The  Secretary  may  grant  the  request  in 
whole  or  in  part  and  process  the 
remainder  of  the  application  through  the 
normal  procedures.  Expedited  action 
may  be  granted  only  if  the  Attorney 
General  concurs. 

(b)  Time  period.  The  Secretary  shall 
determine  whether  to  issue  a  certificate 
to  the  applicant  within  forty-five  days 
after  the  Secretary  granted  the  request 
for  expedited  action,  or  within  a  longer 
period  if  agreed  to  by  the  applicant 
(excluding  any  suspension  pursuant  to 
9  325.3(f)  of  the  time  period  for  making  a 
determination).  The  Secretary  may  not 
issue  a  certificate  until  thirty  days  after 
the  summary  of  the  application  is 
published  in  the  Federal  Reenter. 
(c)  Concurrence  of  the  Attorney 
General.  (1)  Not  later  than  ten  working 
days  before  the  date  on  which  a 
determination  on  the  application  is  due, 
the  Secretary  shall  deliver  a  proposed 
certiricate  to  the  Attorney  General  for 
discussion  and  comment.  If  the  Attorney 
General  does  not  agree  that  the 
proposed  certificate  may  be  issued,  he 
shall,  not  later  than  five  working  days 
before  the  date  on  which  a 
determination  on  the  application  is  due. 
so  advise  the  Secretary  and  state  the 
reasons  for  the  disagreement.  The 
Secretary,  with  the  concurrence  of  the 
Attorney  General,  may  revise  the 
proposed  certificate  to  resolve  the 
objections  and  problems  raised  by  the 
Attorney  General,  or  deny  the 
application. 

(2)  If  the  Attorney  General  receives 
the  proposed  certificate  by  the  date 
specified  in  the  preceding  paragraph  and 
does  not  respond  within  the  time  period 
specified  in  that  paragraph,  he  shall  be 
deemed  to  concur  in  the  proposed 
certificate. 

(Informdiion  collection  requirements  in 
paragraph  (a)(1)  approved  by  the  Office  ul 
Management  and  BudRet  under  control 
number  0H2,T-(n25) 

5  325.9    Beconeidertoig  an  appUceyomhai 
has  been  denied. 

(a)  If  the  Secretary  determines  to  deny 
an  application  in  whole  or  in  part,  he 
shall  notify  the  applicant  in  writing  of 
his  decision  and  the  reasons  for  his 
determination. 

(b)  Within  thirty  days  after  receiving  a 
notice  of  denial,  the  applicant  may 
request  the  Secretary  to  reconsider  his 
determination. 

|1)  The  request  for  reconsideration 
shall  include  a  written  statement  setting 
forth  the  reasons  why  the  ^pplicani 
believes  the  decision  should  V 


reconsidered,  and  any  additional 
information  that  the  applicant  considers 
relevant. 

(2)  Upon  the  request  of  the  applicant, 
the  Secretary  and  the  Attorney  General 
will  meet  informally  with  the  applicant 
and/or  his  representative  to  discuss  the 
applicant's  reasons  why  the 
determination  on  the  application  should 
be  changed. 

(c)  The  Secretary  shall  consult  with 
the  Attorney  General  with  regard  to 
reconsidering  an  application.  The 
Secretary  may  modify  his  original 
determination  only  if  the  Attorney 
General  concurs. 

(d)  The  Secretary  shall  notify  the 
applicant  in  writing  of  his  final 
determination  after  reconsideration  and 
of  his  reasons  for  the  determination 
within  thirty  days  after  the  request  for 
reconsideration  has  been  received. 

§325.10    Modifying  or  revoking  a 


(a)  Action  subject  to  modification  or 
revocation.  The  Secretary  shall  revoke  a 
certificate,  in  whole  or  in  part,  or  modify 
it,  as  the  Secretary  or  the  Attorney 
General  considers  necessary,  if: 

(1)  The  export  conduct  of  a  person  or 
entity  protected  by  the  certificate  no 
longer  complies  with  the  requirements 
set  forth  in  9  325.4(bl; 

(2)  A  person  or  entity  protected  by  the 
certificate  fails  to  comply  with  a  request 
for  information  under  paragraph  (b)  of 
this  section:  or  * 

(3)  The  certificate  holder  fails  to  file  a 
complete  annual  report. 

(b)  Request  for  information.  If  the 
Secretary  or  the  Attorney  General  has 
reason  to  believe  that  the  export  trade, 
export  trade  activities,  or  methods  of 
operation  of  a  person  or  entity  protected 
by  a  certificate  no  longer  comply  with 
the  requirements  set  forth  in  9  325.4(b). 
the  Secretary  shall  request  any 
information  that  he  or  the  Attorney 
General  considers  to  be  necessary  to 
resolve  the  matter. 

(c)  Proceedings  for  the  revocation  or 
modification  of  a  certificate— 

[\)  Notification  letter.  If.  after 
reviewing  the  relevent  information  in 
their  possession,  it  appears  to  the 
Secretary  or  the  Attorney  General  that  a 
certificate  should  be  revoked  or 
modified  for  any  of  the  reasons  set  forth 
in  paragraph  (a)  above,  the  Secretary 
shall  so  notify  the  certificate  holder  in 
writing.  The  notification  shall  be  sent  by 
registered  or  certified  mail  to  the 
address  specified  in  the  certificate.  The 
notification  shall  include  a  detailed 
statement  of  the  facts,  conduct,  or 
circumstances  which  may  warrant  the 
revocation  or  modification  of  the 
certificate. 


I 


(2)  Answer  The  certificate  holder 
shall  respond  to  the  notification  letter 
within  thirty  days  after  receiving  if, 
unless  the  Secretary,  in  his  discretion, 
grants  a  thirty  day  extension  for  good 
cause  shown.  The  certificate  holder 
shall  respond  specifically  to  the 
statement  included  with  the  notification 
letter  and  state  in  detail  why  the  facts, 
conduct  or  circumstances  described  in 
the  notification  letter  are  not  true,  or  if 
they  are  true,  why  they  do  not  warrant 
the  revoking  or  modifying  of  the 
certificate.  If  the  certificate  holder  does 
not  respond  within  the  specified  period, 
it  will  be  considered  an  admission  of  the 
statements  contained  in  the  notification 
letter. 

(3)  Resolution  of  factual  disputes 
Where  material  facts  are  in  dispute,  the 
Secretary  and  the  Attorney  General 
shall,  upon  request,  meet  informally 
with  the  certificate  holder.  The 
Secretary  or  the  Attorney  General  may 
require  the  certificate  holder  to  provide 
any  documents  or  information  that  are 
necessary  to  support  its  contentions. 
After  reviewing  the  statements  of  the 
certificate  holder  and  the  documents  or 
information  that  the  certificate  holder 
has  submitted,  and  upon  considering 
other  relevant  documents  or  information 
in  his  possession,  the  Secretary  shall 
make  proposed  findings  of  the  factual 
matters  in  dispute.  The  Attorney 
General  is  not  bound  by  the  proposed 
findings. 

(4)  Final  determination.  The  Secretary 
and  the  Attorney  General  shall  review 
the  notification  letter  and  the  certificate 
holders  answer  to  it.  the  proposed 
factual  findings  made  under  paragraph 
(c)(3)  of  this  section,  and  any  other 
relevant  documents  or  information  in 
their  possession.  If.  after  review,  the 
Secretary  or  the  Attorney  General 
determines  that  the  export  conduct  of  a 
person  or  entity  protected  by  the 
certificate  no  longer  complies  with  the 
standards  set  forth  in  9  325.4(b).  the 
Secretary  shall  revoke  or  modify  the 
certificate  as  appropriate.  If  the 
Secretary  or  the  Attorney  General 
determines  that  the  certificate  holder 
has  failed  to  comply  with  the  request  for 
information  under  paragraph  (b)  of  this 
section,  or  has  failed  to  file  a  complete 
annual  report  and  that  the  failure  to 
comply  or  file  should  result  in 
revocation  of  modification,  the 
Secretary  shall  revoke  or  modify  the 
certificate  as  appropriate.  The 
determination  will  be  final  and  will  be 
issued  to  the  certificate  holder  in 
writing.  The  notice  to  the  certificate 
holder  shall  include  a  statement  of  the 
circumstances  underlying  and  the 
reasons  in  support  of  the  determination 
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If  the  Secretary  determines  to  revoke  or 
modify  the  certificate,  the  decision  shall 
specify  the  effective  date  of  the 
revocation  or  modification;  this  date 
must  be  at  least  thirty  days  but  not  more 
than  ninety  days  after  the  Secretary 
notifies  the  certificate  holder  of  his 
determination.  The  Secretary  shall 
publish  notice  in  the  Federal  Register  of 
a  revocation  or  modification  or  a 
decision  not  to  revoke  or  modify. 

(d)  Investigative  information.  In 
proceedings  under  this  section,  the 
Attorney  General  shall  make  available 
to  the  Secretary  any  information  that 
has  been  obtained  in  response  to  Civil 
Investigative  Demands  issued  under 
Section  304(b)(3)  of  the  Act.  Unless 
prohibited  by  law,  the  Attorney  General 
and  the  Secretary  shall  also  make 
available  to  each  other  any  other 
information  which  each  is  relying  upon 
under  these  proceedings. 

§  325. 1 1    Judicial  review. 

(a)  Review  of  certain  determinations. 
(1)  Any  person  aggrieved  by  a  final 
determination  of  the  Secretary  under 
§  i  325.5,  325.7.  325.9.  or  325.10  of  these 
regulations  may,  within  thirty  days  of 
the  determination,  bring  an  action  in  an 
appropriate  district  court  of  the  United 
States  to  set  aside  the  determination  on 
the  ground  that  it  is  erroneous.  If  a 
certificate  is  denied,  the  applicant  may 
bring  suit  within  thirty  days  after  the 
notice  of  denial  is  published  in  the 
Federal  Register,  or,  if  the  applicant 
seeks  reconsideration,  within  thirty  days 
after  the  Secretary  publishes  in  the 
Federal  Register  notice  of  his 
determination  after  reconsideration. 

(b)  For  purposes  of  judicial  review, 
determinations  of  the  Secretary  are  final 
when  notice  is  published  in  the  Federal 
Register. 

(c)  Record  for  judicial  review.  For 
purposes  of  judicial  review,  the  record 
shall  include  all  information  presented 
to  or  obtained  by  the  Secretary  which 
had  a  bearing  on  the  determination,  the 
determination  itself,  the  supporting 
statement  setting  forth  the  reasons  for 
the  determination,  and  the  Attorney 
Generals  response  to  the  Secretary 
indicating  concurrence  or 
nonconcurrence. 

(d)  Limitation  of  judicial  review. 
Except  as  provided  in  paragraph  (a)  of 
this  section,  no  agency  action  taken 
under  the  Act  shall  be  subject  to  judicial 
review. 

§  325. 1 2    Returning  the  applicant's 
documents. 

(a)  Upon  the  denial  or  withdrawal  of 
an  application  for  a  certificate  in  its 


entirety,  the  applicant  may  request  the 
return  of  all  copies  of  the  documents 
submitted  by  the  applicant  in 
connection  with  the  application  to  the 
Department  of  Commerce  or  the 
Department  of  justice.  The  applicant 
sha'.l  i.ubmit  this  request  in  writing  to 
both  the  Secretary  and  the  Attorney 
General. 

(b)  The  Secretary  and  the  Attorney 
General  shall  return  the  documents  to 
the  applicant  within  thirty  days  after 
they  receive  the  applicant's  request. 

§  325.13    Nonadmlssibility  in  evidence. 

If  the  Secretary  denies,  in  whole  or  in 
part,  an  application  for  a  certificate  or 
for  an  amendment  to  a  certificate,  or 
revokes  or  amends  a  certificate,  neither 
the  negative  determination  nor  the 
statement  of  reasons  therefor  shall  be 
admissible  in  evidence  in  any 
administrative  or  judicial  proceeding  in 
support  of  any  claim  under  the  antitrust 
laws. 

§  325.14    Submitting  reports. 

(a)  Not  later  than  each  anniversary  of 
a  certificate's  effective  date,  the 
Secretary  shall  notify  the  certificate 
holder  of  the  information  to  be  included 
in  the  annual  report.  This  report  shall 
contain  any  changes  relevant  to  the 
matters  specified  in  the  certificate,  an 
update  of  the  information  contained  in 
the  application  brought  current  to  the 
anniversary  date,  and  any  other 
information  the  Secretary  considers 
appropriate,  after  consultation  with  the 
Attorney  General. 

(b)  Not  later  than  forty-five  days  after 
each  anniversary  of  a  certificate's 
effective  date,  a  certificate  holder  shall 
submit  its  annual  report  to  the 
Secretary.  The  Secretary  shall  deliver  a 
copy  of  the  annual  report  to  the 
Attorney  General. 

(c)  Failure  to  submit  a  complete 
annual  report  may  be  the  basis  for 
modification  or  revocation  of  a 
certificate. 

§  325. 1 5    Reilnqulsiiing  a  certificate. 

A  certificate  holder  may  relinquish  a 
certificate  at  any  time  through  written 
notice  to  the  Secretary.  The  certificate 
will  cease  to  be  effective  on  the  day  the 
Secretary  receives  the  notice. 

§  325.16    Protecting  confldertlality  of 
information. 

(a)  Any  information  that  is  submitted 
by  any  person  under  the  Act  is  exempt 
from  disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 

(b)(1)  Except  as  authorized  under 


paragraph  (b)(3)  of  this  section,  no 
officer  or  employee  of  the  United  States 
shall  disclose  commercial  or  financial 
information  submitted  under  this  Act  if 
the  information  is  privileged  or 
confidential,  and  if  disclosing  the 
information  would  cause  harm  to  the 
person  who  submitted  it. 

(2)  A  person  submitting  information 
shall  designate  the  documents  or 
information  which  it  considers 
privileged  or  confidential  and  the 
disclosure  of  which  would  cause  harm 
to  the  person  submitting  it.  The 
Secretary  shall  endeavor  to  notify  these 
persons  of  any  requests  or  demands 
before  disclosing  any  of  this 
information. 

(3)  An  officer  or  employee  of  the 
United  States  may  disclose  information 
covered  under  paragraph  (b)(1)  of  this 
section  only  under  the  following 
circumstances — 

(i)  Upon  a  request  made  by  either 
House  of  Congress  or  a  Committee  of 
the  Congress. 

(ii)  In  a  judicial  or  administrative 
proceeding  subject  to  issuance  of  an 
appropriate  protective  order. 

(iii)  With  the  written  consent  of  the 
person  who  submitted  the  information. 

(iv)  When  the  Secretary  considers 
disclosure  of  the  information  to  be 
necessary  for  determining  whether  or 
not  to  issue,  amend,  or  revoke  a 
certificate,  if — 

(A)  The  Secretary  determines  that  a 
non-confidential  summary  of  the 
information  is  inadequate;  and 

(B)  The  person  who  submitted  the 
information  is  informed  of  the  intent  to 
disclose  the  information,  and  has  an 
opportunity  to  advise  the  Secretary  of 
the  potential  harm  which  disclosure  may 
cause, 

(v)  In  accordance  with  any 
requirement  imposed  by  a  statute  of  the 
United  States. 

(c)  In  any  judicial  or  administrative 
proceeding  in  which  disclosure  is  sought 
from  the  Secretary  or  the  Attorney 
General  of  any  confidential  or  privileged 
documents  or  information  submitted 
under  this  Act,  the  Secretary  or 
Attorney  General  shall  attempt  to  notify 
the  party  who  submitted  the  information 
of  the  request  or  demand  for  disclosure. 
In  appropriate  circumstances  the 
Secretary  or  Attorney  General  may  seek 
or  support  an  appropriate  protective 
order  on  behalf  of  the  party  who 
submitted  the  documents  or  information. 
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§325.17    Waivtr. 

The  Secretary  may  waive  any  of  rhe 
proviaiona  of  fhis  part  in  writing  for 
«ood  cause  shown,  if  the  Attorney 
General  concitrs  and  if  permitt(;tl  by 
law. 

Dutpd:  liinudry  a  1983. 
Malcolm  Bdldrige. 

St't  rvtury  of  Commerrp. 
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1829 
1830 

1813 


1813 


1863 


1903 

1849 
1849 

1869 


1899 
1892 
1896 


1972 


Agricultural  Marketing  Service 

RULES 

Lemons  grown  in  Arizona  and  California 
Raisins  produced  from  grapes  grown  in  California 
Warehouse  regulations: 
Federal  licensed  warehouses;  transfer  of 
regulations  to  Agricultural  Stabilization  and 
Conservation  Service 

Agricultural  Stabilization  and  Conservation 
Service 

RULES 

Warehouse  regulations: 
Federal  licensed  warehouses;  transfer  of 
regulations  from  Agricultural  Marketing  Service 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Agricultural 
Stabilization  and  Conservation  Service;  Animal 
and  Plant  i-Iealth  Inspection  Service;  Commodity 
Credit  Corporation;  Federal  Crop  Insurance 
Corporation. 

Animal  and  Plant  Health  inspection  Service 

PROPOSED  RULES 

Animal  imports: 
Embryos  of  cattle,  sheep,  goats,  other  ruminants, 
swine,  horses,  and  asses;  comment  time 
reopened 

Arms  Control  and  Disarmament  Agency 

NOTICES 

Committees;  establishment,  renewals,  terminations, 
etc.:  1 

General  Advisory  Committee 

Coast  Guard 

RULES 

Anchorage  regulations: 

Louisiana 
Drawbridge  operations: 

Louisiana 
PROPOSED  RULES 
Anchorage  regulations: 

Florida 

Commerce  Department 

See  International  Trade  Administration;  National 
Oceanic  and  Atmospheric  Administration. 

Commodity  Credit  Corporation 

NOTICES 

Loan  and  purchase  programs: 

Cotton;  upland 

Feed  grain , 

Rice 


Comptroller  of  Currency 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership 


Consumer  Product  Safety  Commission 

NOTICES 

1973       Meetings;  Sunshine  Act  (3  documents) 
Economic  Regulatory  Administration 

NOTICES 

1919       Crude  oil,  domestic;  allocation  program; 

entitlements  exception  orders;  final  decision 

Energy  Department 

Seel  also  Economic  Regulatory  Administration. 
Federal  Energy  Regulatory  Commission 
NOTICES 

Grants;  availability,  etc.: 
1919  Coal  research,  advanced  at  colleges  and 

universities 

Environmental  Protection  Agency 

RULES 

Air  pollution;  standards  of  performance  for  new 

stationary  sources;  authority  delegations: 
1851  Mississippi 

Air  quality  implementation  plans;  delayed 

compliance  orders: 
1851  Tennessee 

Hazardous  waste: 
1978  Dioxin-containing  wastes 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

1880  Delaware 

NOTICES 

1934  Agency  infoimation  collection  activities  under 
OMB  review 

Water  pollution  control:  sole  source  aquifer 

designations: 
2023  California 

2022,  New  York  (2  documents) 

2025 

Federal  Aviation  Administration 

PROPOSED  RULES 

1867       Control  areas 
1866      Transition  areas 

Federal  Communications  Commission 

PROPOSED  RULES 
Common  carrier  services: 
2037  MTS  and  WATS  market  structure;  extension  of 

time 
Common  carrier  services  and  television 
broadcasting: 
1890  Cable  television,  extension  of  lines,  etc.; 

proceedings  terminated,  etc.;  correction 

1881  MTS  rates  and  rate  structure  plans;  guidelines 

NOTICES 

1935  Agency  information  collection  activities  under 
OMB  review 

Hearings,  etc.: 
1935  Calhoun  County  Broadcasting  Co.  et  al. 
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Meetings: 
1938  National  Industry-  Advisory-  Committee 

Federal  Crop  Insurance  Corporation 

RULES 
1S14       Crop  insurance:  revocation 

Crop  insurance:  various  commodities: 
1824  Sweet  com 

1814,         Tobacco  (2  documents) 
1819 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance:  communities  eligible  for  sale: 
1857  Colorado  et  al. 

1856  Maine  et  al. 

NOnccs 

1938  Agency  information  collection  activities  under 
OMB  review- 
Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  Tilings: 

1925  El  Paso  Electric  Co.  et  al. 
Hearings,  etc.: 

1933  Columbia  Gas  Transmission  Corp. 

1928  El  Paso  Natural  Gas  Co. 

1928  Ellwood  City.  PA 

1929  Mountain  Fuel  Resources.  Inc. 

1930  National  Fuel  Gas  Supply  Corp. 

1930  Natural  Gas  Pipeline  Co.  of  America  et  al. 

1930  Northern  Natural  Gas  Co. 

1931  Overthrust  Pipeline  Co. 
1933          Pogo  Producing  Co. 

1933  Public  Utility  District  No.  1  of  Lewis  County.  WA 

1931  Sea  Robin  Pipeline  Co. 

1934  South  Carolina  Public  Ser\ice  Authority 

1932  Southern  Natural  Gas  Co. 

1932  Texas  Eastern  Transmission  Corp. 

1934  West  Penn  Power  Co. 

Interlocking  directorate  filings: 

1926  Fox.  S.  Robert.  Jr..  et  al. 
Natural  gas  companies: 

1931  Small  producer  certificates,  applications  (Santa 

Fe  International  Corp.  et  al.) 
Small  power  production  and  cogeneration  facilities: 
qualifying  status:  certification  applications,  etc.: 

1927  Transworld  Wind  Corp.  et  al. 

Federal  Home  Loan  Bank  Board 

PR0«>0SED  RULES 
1863       Prohibited  consumer  credit  practices 

NOTICES 
1974       Meetings:  Sunshine  Act 

Federal  Maritime  Commission 

NOTICES 

1938,      Agreements  filed,  etc.  (3  documents) 
1939 

Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 

1939  Atlantic  Bancorporation  et  al. 

1940  Bankmanagers  Corp.  et  al. 

1940  BankVermont  Corp.  et  al. 

1941  Citizens  Financial  Group.  Inc.:  correction 


1941  Compagnie  Financiere  De  Suez  et  al. 

1941  Fidelcor,  Inc. 

1942  Maryland  National  Corp.;  correction 

1942  Security  Pacific  CorpL 

Federal  Trade  Commission 

NOTICES 

1974       Meetings:  Sunshine  Act 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
1843  Melengestrol  acetate  with  monesin;  clarification 

Food  additives: 
1842  Adjuvants,  production  aids,  and  sanitizers; 

tetrakis(methylene{3,5-di-tert-butyl-4- 
hydroxyhydrocinnamafe))-methane  as 
antioxidant/stabilizer 
1841  Polymers;  polyoxymethylene  copolymers; 

minimum  molecular  weight  of  15.000 
Food  for  human  consumption: 
1833  Infant  formula;  labeling  requirements 

NOTICES 

Meetings: 

1943  Advisory  committees,  panels,  etc.:  Vaccines  and 
Related  Biological  Products  Advisory  Committee; 
clarification 

Healtli  and  Human  Services  Department 

See  Food  and  Drug  Administration;  Health 
Resources  and  Services  Administration:  Public 
Health  Service:  Social  Security  Administration. 

Health  Resources  and  Services  Administration 

RULES 

Medical  care  and  examinations: 
1852  Indian  health;  grant  administration;  technical 

amendments 

NOTICES 

Committees:  establishment,  renewals,  terminations. 

etc.: 
1943  Organ  Transplantation  Task  Force 

Grants:  availability,  etc.: 
1943  Nurse  anesthetist  traineeship 

Interior  Department 

See  Land  Management  Bureau;  National  Park 
Service;  Reclamation  Bureau:  Surface  Mining 
Reclamation  and  Enforcement  Office. 

International  Trade  Administration 

NOTICES 

Antiboycott  violations: 

1903  Forsberg.  Frank 

1904  Lockheed  Engineering  &  Management  Services 
Co.,  Inc. 

Antidumping: 
Carbon  steel  products  from — 

1911  Austria 

1912  Czechoslovakia 

1913  East  Germany 

1914  Hungary- 

1915  Poland" 

1916  Romania 

1917  Venezuela 

1918  Hot-rolled  and  cold-rolled  carbon  steel  sheet 
from  Finland 
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Countervailing  duties: 

1905  Carbon  steel  products  from  Venezuela 

1906  Fabricated  automotive  glass  from  Mexico 

Interstate  Commerce  Commission 

NOTICES  I 

Motor  carriers: 

1945  Finance  applications 

Railroad  operation,  acquisition,  construction,  etc.: 

1946  Prairie  Trunk  Railway 
Railroad  services  abandonment: 

1946,  Burlington  Northern  Railroad  Co.  (3  documents) 

1947 

1947  Seaboard  System  Railroad,  Inc. 

Land  Management  Bureau 

NOTICES 

Wilderness  areas:  characteristics,  inventories,  etc.: 
1944  Montana 

Management  and  Budget  Office 

NOTICES 
2030       Budget  rescissions  and  deferrals;  cumulative 
reports 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards;  exemption 
petitions,  etc.: 
1971  Volkswagen  of  America,  Inc. 

National  Oceanic  and  Atmospheric 
Administration 

RULES 

Financial  aid  to  fisheries: 
1859  Fishermen's  Protective  Act  procedures;  U.S. 

commercial  fishing  vessels,  seizures;  interim 

Fishery  conservation  and  management: 
1862  Foreign  fishing;  harvest  estimates,  etc.;  correction 

PROPOSED  RULES 

Fishery  conservation  and  management: 
1890  Atlantic  mackerel,  squid,  and  butterfish 

National  Park  Service 

RULES 

1850       Resource  protection,  public  use  and  recreation; 
wildlife  protection,  hunting  and  trapping,  interim 

National  Science  Foundation 

NOTICES 

Meetings: 

1948  Equal  Opportunities  in  Science  and  Technology 
Committee  (3  documents) 

1947  Eukaryotic  Genetics  Advisory  Panel 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  etc.: 

1948  Babcock  &  Wilcox 

1949  Florida  Power  Corp.  et  al. 
Meetings: 

1950  Reactor  Safeguards  Advisory  Committee 

Peace  Corps! 

RULES 
1844       Privacy  Act;  implementation 


NOTICES 
1950       Privacy  Act;  systems  of  records 
Postal  Service 

PROPOSED  RULES 

Domestic  Mail  Manual: 
1870  Undeliverable-as-addressed  mail,  changes  in 

handling 

Public  Health  Service 

RULES 

Health  planning  and  resources  development: 
2008  Health  systems  agency  and  State  health  planning 

and  development  agency  review;  certificate  of 
need 
Medical  care  and  examinations: 
1852  Indian  health;  grant  administration;  technical 

amendments 

Reclamation  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

1944  Gallup-Navajo  Indian  Water  Supply  Project.  AZ, 
NM.  and  ITT;  withdrawn 

1945  Tucson  Aqueduct,  Central  Arizona  Project, 
Arizona;  date  change 

Securities  and  Exchange  Commission 

NOTICES 

Hearings,  ?tc.: 

1969  Mitsui  Bank  of  Canada 
1974       Meetings;  Sunshine  Act 

Self-regulatory  organizations;  proposed  rule 

changes: 
1964  American  Stock  Exchange,  Inc. 

1966  Midwest  Clearing  Corp.  et  al. 

1966  National  Securities  Clearing  Corp. 

1967  Stock  Clearing  Corp.  of  Philadelphia  et  al. 

Small  Business  Administration 

NOTICES 

Meetings;  regional  advisory  councils: 

1970  Arizona 
1970  Maine 

Social  Security  Administration 

RULES 

Social  security  benefits: 
1831  Sick  pay 

Surface  Mining  Reclamation  and  Enforcement 
Office 

PROPOSED  RUUS 

Permanent  program  submission;  various  States: 
1869  Wyoming,  comment  time  reopened 

NOTICES 

Environmental  statements;  availability,  etc.: 
1945  Rosebud  Mine,  MT 

Tennessee  Valley  Authority 

NOTICES 
1974       Meetings;  Sunshine  Act 

Transportation  Department 

See  Coast  Guard;  Federal  Aviation  Administration; 
National  Highway  Traffic  Safety  Administration. 
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Treasury  Department 

See  also  Comptroller  of  Currency. 
NOTICCS 

1971       Agency  information  collection  actiintes  under  OMB 
review 


Sef>arate  Parts  in  this  issue 


197t       Environmental  Protection  Agency 

Part  ill 
20M       Department  of  Health  and  Human  Services,  Public 
Health  Service 

Partly 

2022       Environmental  Protection  Agtnry 

Party 
2030       Office  of  Management  and  Budget 

Partyi 
2037       Federal  Communications  Commission 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use.   1510. 

The  Code  of  Federal  Regulations  ts  sold 
by  the  Supehntendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Chs.  I  and  VII 

Federally  Licensed  Wareihouses; 
Transfer  of  Regulations 

agency:  Agricultural  Mai^eting  Service, 
and  Agricultural  Stabilization  and 
Conservation  Service.  USDA. 
action:  Final  rule. 

summary:  Consistent  with  transfer  of 
administration  of  United  States 
Warehouse  Act  (USWA).  as  amended  (7 
U.S.C.  241  et  seq.)  from  the  Agricultural 
Marketing  Service  (AMS)  to  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  on  May 
10, 1984,  the  Department  of  Agriculture 
hereby  transfers  to  7  CFR  Chapter  VII 
the  regulations  affecting  warehouses 
licensed  under  provisions  of  the  USWA. 
now  contained  in  7  CFR  Chapter  I  and 
renumbers  these  regulations 
accordingly. 

EFFECTIVE  DATE:  January  14, 1985. 
FOR  FURTHER  mFORMATKM  CONTACT: 

Harry  J.  Wishmire,  Assistant  to  the 
Director,  Warehouse  Division. 
Agricultural  Stabilization  and 
Conservation  Service,  P.O.  Box  2415, 
Room  5962-S,  Department  of 
Agriculture,  Washington.  D.C.  20013. 
202^47-3821. 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1 
(December  15. 1983.)  This  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  and  Departmental 
regulation  in  that  it  will  not  result  in:  (1) 
An  annual  effect  on  the  economy  of  $100 
million  or  more:  (2)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government,  or  geographic  regions;  or  (3) 


significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.  based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 
Therefore  no  regulatory  impact  analysis 
is  required. 

This  action  is  exempt  from  the 
provision  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

Merrill  D.  Marxman,  Deputy 
Administrator,  Agricultural  Stabilization 
and  Conservation  Service,  has  certified 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  (i]  this  action  imposes  no 
additional  economic  costs  on  small 
entities;  and  (ii)  the  use  of  the  service  is 
voluntary;  therefore  no  regulatory 
flexibility  analysis  was  prepared. 

This  rule  is  not  expected  to  have  any 
significant  impact  on  the  quality  of  the 
human  environment.  In  addition,  this 
action  will  not  adversely  affect 
environmental  factors  such  as  wildlife 
habitat,  water  quality,  or  land  use  and 
appearance.  Accordingly,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required  and  none  was  prepared. 

This  action  will  not  have  a  significant 
impact  specifically  upon  area  and 
community  development,  therefore 
review  as  established  by  Executive 
Order  12291  (February  17, 1981)  was  not 
used  to  assure  that  units  of  local 
government  are  informed  of  this  action. 

Paperwork  Reduction  Act 

In  compliance  with  5  CFR  Part  1320 
Controlling  Paperwork  Burdens  on  the 
Public  which  implements  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L.  96-511, 
the  information  collection  requirements, 
if  any,  resulting  from  this  proposed 
revision — specifically  reporting 
requirements — have  been  submitted  to 
the  Office  of  Management  and  Budget 
for  review.  Comments  concerning  the 
information  collection  requirements 
contained  in  this  proposed  rule  may  be 
addressed  to  the  Office  of  Information 
and  Regulatory  Affairs  of  0MB, 
Attention:  Desk  Officer,  ASCS/USDA, 
Washington.  D.C.  20503,  Telephone  (202) 
395-7340. 


Background 

The  U.S.  Warehouse  Act  was  passed 
by  Congress  in  1916.  The  Act  provides 
for  the  licensing  of  warehousemen  who 
apply  to  the  Secretary  of  Agriculture, 
and  meet  departmental  and  statutory 
standards.  For  many  years  the  Act  has 
been  administered  by  the  Agricultural 
Marketing  Service  (AMS)  and  its 
predecessor  agencies. 

Secretary's  Memorandum  Number 
1020,  dated  May  10, 1984,  transferred  to 
the  Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  the 
warehouse  functions  of  the  AMS 
including  the  administration  of  the 
USWA. 

Regulations  under  that  Act  for  cotton, 
grain,  tobacco,  wool,  dry  beans,  nut 
sirup,  cottonseed  and  field  warehouses 
are  codified  in  Chapter  I  of  the  Code  of 
Federal  Regulations  (CFR). 

The  purposes  of  this  action  are: 

(1)  To  redesignate  7  CFR,  Chapter  I 
Subchapter  E  Part  101— Cotton 
Warehouses,  Part  102 — Grain 
Warehouses,  Part  103 — Tobacco 
Warehouses,  Part  104 — Wool 
Warehouses,  Part  106— Dry  Bean 
Warehouses,  Part  107 — Nut 
Warehouses,  Part  108 — Sirup 
Warehouses,  Part  111 — Cottonseed 
Warehouses  and  Part  151 — Field 
Warehouses  as  7  CFR  Chapter  VH, 
Subchapter  C.  Part  735 — Cotton 
Warehouses,  Part  736 — Grain 
Warehouses,  Part  737 — Tobacco 
Warehouses,  Part  738— Wool 
Warehouses,  Part  739— Dry  Bean 
Warehouses,  Part  740 — Nut 
Warehouses,  Part  741 — Sirup 
Warehouses,  Part  742 — Cottonseed 
Warehouses  and  Part  743 — Field 
Warehouses  and  renumber  the 
individual  sections  as  appropriate; 
present  Subchapters  C  through  F  of 
Chapter  VII  will  become  Subchapters  D 
through  G; 

(2)  Change  references  to  the 
Agricultural  M*keting  Service  and 
Consumer  and  Marketing  Service  to  the 
Agricultural  Stabilization  and 
Conservation  Service,  and 

(3)  To  renumber  references  to  other 
sections  within  individual  sections  to 
agree  with  changes  in  the  numbering 
system. 

These  actions  will  bring  the  various 
commodity  regulations  affecting 
warehouses  licensed  under  provisions  of 
the  USWA  within  the  ASCS  CFR 
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numbering  system  and  will  make 
obvious  changes  necessary  to  do  so. 

The  changes  are  administrative  and 
involve  internal  procedures.  This  rule 
relates  to  management  and  to  agency 
organization  and  procedures.  Inasmuch 
as  there  will  be  no  changes  to  the 
commodity  regulations  as  presently 
published'in  7  CFR.  Subchapter  E. " 
Chapter  I.  and  as  will  be  published  in  7 
CFR.  Subchapter  C,  Chapter  VU.  the 
change  in  locations  and  numbers  will  be 
effective  upon  publication  of  this  rule 
and  are  not  subject  to  notice  and 
comment. 

Accordingly.  7  CFR  Chapters  I  and  VII 
are  amended  as  follows: 

1.  In  Chapter  VII.  Subchapters  C 
through  F  are  redesignated  as 
Subchapters  D  through  G.  The  part 
numbers  are  not  changed. 

2.  Subchapter  E  of  Chapter  I  is 
redesignated  as  Subchapter  C  of 
Chapter  VII.  The  part  numbers  are 
redesignated  as  set  forth  in  the  table 
below.  All  section  numbers  and  internal 
references  appearing  in  the  newly 
redesignated  parts  are  revised  as 
appropriate. 


Sadion 


741  2(n( 

742  2(0 


Tht  Conaumar  and  Mutoiing  Satvca 
TIta  Conaunar  and  MaHietmg  Sanwa 


Fonnar  pwt  dmgnafeoi 

n«             Nmv  part  dragnsfici* 

TCFRCXaplarl 

7  CFR  Omm  VN 

Subcnaptar  E— Waraha 

Ma        SubchapMr  C— nagUtodons 

nagulBkons 

tor  Waraftouaaa 

101 

735 

102 

roe 

103 

737 

104 

738 

106 

739 

107 

740 

ice 

741 

111 

742 

151 

743 

3.  In  the  list  below,  for  each  newly 
redesignated  section  indicated  in  the  left 
column,  remove  the  reference  in  the 
right  column  and  insert  "The 
Agricultural  Stabilization  and 
Conservation  Service  of  the  U.S. 
Department  of  Agriculturft." 

Sacaon 


73S2(h)  Tha  AgncuHurai  Mari<etRig  Scfwa  ol  tie 

Dapaftmant 

736  2(3) i  Tha  Conaumar  and  Manietmg  Servica  ol 

j     •»  Oapanment 

737  2(1) I  Tha  Conaumar  and  Man<etK>g  Service  o) 

Via  DaparliTiant 

73S2(g)  !  Ttia  Ckinaumar  and  t^a^exing  Sen>ce  ol 

I     Da  Oapartnwni 
^392<»>) I  Tha  Conaumar  and  Mar<ie«ng  Servve  of 

tia  Oapanment 
740  2(f) Tha  AgncuNival  Markehng  Service 


(Sec.  2a  39  Stat.  490.  7  U.S.C.  268) 

Signed  al  Washington.  D.C.  on  lanuary  9. 
1985. 
Everatt  Rank. 

Administrator.  Asricultural  Stabilization  and 

Conservation  Service. 

Mllliam  |.  Manley. 

Acting  Administrator,  Agricultural Markclinf: 

Sen-ice. 

(FR  Doc.  85-1020  Filed  1-1 1-85:  8:45  amj 
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Faderal  Crop  Insurance  Corporation 
7  CFR  Part  401 

Federal  Crop  Insurance  Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 

ACnON:  Revocation. 

summary:  Because  of  the  issuance  of 
separate  parts  in  Title  7  CFR  for  each 
crop  insured,  the  Federal  Crop  Insurance 

.  Regulations  (7  CFR  Part  401),  effective 
for  the  1969  and  succeeding  crop  years, 
became  obsolete  effective  with  the  1980 
crop  year.  The  Federal  Crop  Insurance 
Corporation  (FCIC)  has  not  insured  any 

•crop  under  the  provisions  of  7  CFR  Part 
401  since  then.  The  intended  effect  of 
this  action  is  to  revoke  Part  401  of  Title  7 
CFR.  The  authority  for  the  promulgation 
of  this  rule  is  contained  in  the  Federal 
Crop  Insurance  Act.  as  amended. 

EFFECTIVE  DATE:  January  14. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole.  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington.  D.C.  20250. 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  On 

November  21. 1967.  FCIC  published  in 
the  Federal  Register  (32  FR  15911)  the 
Federal  Crop  Insurance  Regulations  (7 
CFR  Part  401).  effective  for  the  1969  and 
succeeding  crop  years.  7  CFR  Part  401 
was  issued  to  supersede  all  previous 
regulations  and  to  prescribe  procedures 
for  all  crop  insurance  contracts, 
applications  and  various  crop 
endorsements.  Beginning  with  the  1980 
crop  year.  FCIC  issued  separate  parts  in 
Title  7  for  each  crop  it  insured.  The 
regulations  were  derived  from  7  CFR 
Part  401.  thus  making  the  provisions, 
endorsements,  and  amendments  of  Part 
401  obsolete.  7  CFR  Part  401  remained  in 
effect  for  crop  years  prior  to  1980,  but 
now  has  no  effective  use. 


F'CiC  has  determined  that  this  action 
is  not  a  significant  rule  and  does  not 
require  regulatory  analysis  under 
Executive  Order  12291  or  Departmental 
Regulation  1512-1  (December  15. 1983). 
This  action  is  a  matter  of  internal 
Agency  procedure  and  is  exempt  from 
publication  for  notice  and  comment. 

List  of  Subjects  in  7  CFR  Pari  401 

Federal  Crop  Insurance. 

PART  401— [REMOVED  AND 
RESERVED] 

Accordingly,  under  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501,  el  seq.], 
the  Federal  Crop  Insurance  Corporation 
hereby  revokes,  removes,  and  reserves  7 
CFR  Part  401. 

Done  in  Washington.  D.C,  on  November 
IS.  1964. 
Peter  F.  Cole. 

Secretary:  t'fdcral  Crop  Insurance 
Corporation. 

Duted:  )anuur>'  7.  1985. 

Approved  h\ : 
Merrill  W.  Sprague. 
Miincgf  r. 

(FR  Doc.  85-975  Filed  1-11-85:  8:45  ani| 
MLUNG  COOC  341».««^ 

7  CFR  Part  434 

{Docket  No.  18598 1 

Tobacco  (Dollar  Plan)  Crop  insurance 
Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 

action:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  revises  and 
reissues  the  Tobacco  (Dollar  Plan)  Crop 
Insurance  Regulations  (7  CFR  Part  434). 
effective  for  the  1985  and  succeeding 
crop  years  to  provide  for:  (1)  Changing 
to  a  mandatory  "Actual  Production 
History"  (APH)  basis  by  removing  the 
Premium  Adjustment  Table  and 
providing  for  cancellation  for  not 
furnishing  records:  (2)  adding  as  a  cause 
of  loss  the  unavoidable  failure  of 
irrigation  water  supply:  (3)  changing  the 
method  of  computing  indemnities  when 
acreage,  share  or  practice  is 
underreported:  (4)  changing  the 
definition  of  unit  to  encompiiss  the 
entire  ASCS  farm  serial  number:  and  (5) 
deleting  Appendix  A.  The  intended 
effect  of  this  rule  is  to  comply  with  the 
provisions  of  Departmental  Regulation 
1512-1  with  regard  to  review  of 
regulations  issued  by  FCIC  for  need, 
currency,  clarity,  and  effectiveness.  The 
authority  for  the  promulgation  of  this 
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rule  is  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended. 

EFFECTIVE  DATE:  January  30, 1985. 

FOR  FURTHER  INFORMATION  contact: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
insurance  Corporation.  U.S.  Department 
of  Agriculture.  Washington.  D.C  20250. 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1  (December  15, 
1983).  This  action  constitutes  a  review 
as  to  the  need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review 
date  established  for  these  regulations  is 
August  1. 1989. 

Merritt  W.  Sprague.  Manager.  FCIC, 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  (February  17. 1981). 
because  it  will  not  result  in:  (a)  An 
annual  effect  on  the  economy  of  $100 
million  or  more:  (b)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
governments,  or  a  geographical  region: 
or  (c)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
U.S. -based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets;  and  (2)  will  not  increase 
the  Federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

The  title  and  number  of  the  Federal 
Assistance  Pogram  to  which  this  final 
rule  apply  are:  Title — Crop  Insurance; 
Numbier  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  GFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

On  Thursday,  December  6, 1984.  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  49 
FR  47612,  revising  and  reissuing  the 
Tobacco  (Dollar  Plan)  Crop  Insurance 
Regulations  (7  CFR  Part  434).  effective 
for  the  1985  and  succeeding  crop  years. 
The  public  was  given  30  days  in  which 


to  submit  written  comments  of  the 
proposed  rule. 

Comments  were  received  contending 
that  the  Actual  Production  History 
(APH)  program  constitutes  a 
"mandatory  Individual  Yield  Coverage 
(lYC)"  program  and  is  therefore  illegal 
under  the  terms  of  the  Crop  Insurance 
Act,  which  required  a  pilot  lYC  program. 
FCIC  rejects  that  contention. 

The  APH  and  lYC  programs  are  quite 
different,  although  they  share  common 
goals.  For  example:  lYC  is  an  optional 
program;  APH  is  not;  lYC  is  available  on 
a  small  number  of  crops;  APH  will 
eventually  be  offered  on  all  insurable 
crops;  under  lYC,  coverage  levels  are 
adjusted  at  fixed  rates;  under  APH,  both 
coverages  and  rates  are  adjusted;  under 
lYC,  a  premium  adjustment  table  is 
intended  to  individualize  rates;  under 
APH,  the  premium  adjustment  table  is 
not  necessary  because  the  rates  are 
already  individualized  under  the  yield 
span-rating  concept. 

It  is  further  clear  from  the  statutory 
language,  that  although  a  pilot  lYC 
program  is  required,  a  broad  lYC 
program  mandatory  in  nature  is  not 
prohibited. 

Comments  were  also  received 
contending  that  APH  should  be 
abandoned  or  postponed  because  the 
APH  concept  will  lead  to  declining 
sales.  The  evidence  does  not  support 
this  contention. 

In  the  only  two  crops  currently  being 
operated  under  the  APH  concept  *  *  * 
cotton  and  rice  *  *  *  producer 
participation  is  up  substantially  over 
previous  year  levels.  Considering  the 
relative  incompatibility  of  cotton  and 
rice  to  the  APH  concept  in  that  yield 
levels  have  been  steadily  declining,  the 
increase  in  participation  is  even  more 
telling.  If  anything.  APH  will  encourage 
more  farmers  to  consider  crop  insurance 
as  a  risk  transfer  program  than  ever 
before. 

Since  policy  changes  must,  by 
contract,  be  on  file  by  January  30, 1985, 
good  cause  is  shown  for  making  this  rule 
effective  immediately. 

Other  than  minor  changes  in  language 
and  format,  the  principal  changes  in  the 
tobacco  policy  are: 

1.  Section  l.a. — Add  the  failure  of  the 
irrigation  water  supply  because  of  an 
unavoidable  cause  as  an  insurable 
cause  of  loss.  This  clarifies  intent  since 
it  is  implied  as  a  cause  of  loss  in  Section 
2.e.(2). 

2.  Section  5.a. — Remove  the  Premium 
Adjustment  Table.  The  crop  will  be 
insured  on  an  actual  production  history 
(APH)  basis.  Coverages  will  therefore 
reflect  the  actual  production  history  of 
the  crop  on  the  unit,  fnsureds  with  good 
loss  experience  who  are  now  receiving  a 


premium  discount  are  protected  since 
they  will  retain  any  discount  under  the 
present  schedule  through  the  1989  crop 
year  or  until  their  loss  experience 
causes  them  to  lose  the  advantage, 
whichever  is  earlier. 

3.  Section  5. — Remove  the  provisions 
for  the  transfer  of  insurance  experience 
and  for  premium  computation  when 
participation  has  not  been  continuous. 
Deletion  of  the  premium  adjustment 
table  eliminates  the  need  for  these 
provisions. 

4.  Section  9.^— Effective  for  1986  and 
succeeding  crop  years,  allow  the 
guarantee  only  on  the  acreage,  share,  or 
practice  reported  but  credit  production 
on  the  acreage,  share,  or  practice 
actually  planted  if  the  acreage,  share  or 
practice  reported  results  in  a  premium 
less  than  the  acreage,  share  or  practice 
actually  planted.  When  acres  are 
underreported,  the  production  from  all 
acre&  will  be  applied  against  the 
reported  acres  in  calculating 
indemnities.  This  change  will  reduce  the 
indemnities  when  acres  are 
underreported  and  will  reduce  the 
complexity  of  calculations. 

5.  Section  15.c. — Add  a  clause  to 
cancel  the  contract  if  production  history 
is  not  furnished  by  the  cancellation  date. 
An  exception  will  be  allowed  if  the 
insured  can  show,  prior  to  the 
cancellation  date,  that  records  are 
unavailable  due  to  conditions  beyond 
the  insured's  control.  This  change  is 
required  by  the  change  to  mandatory 
APH. 

6.  Section  l?.c. — Change  the  definition 
for  the  term  "County"  to  be  consistent 
with  other  marketing  quota  crop 
policies. 

7.  Section  17.h.— Add  a  definition  for 
the  term  "Loss  ratio"  to  clarify  its  use  in 
Section  5. 

8.  Section  17.o. — Change  the  definition 
of  the  term  "Unit"  to  conform  to  a  single 
ASCS  farm  serial  number.  No  further 
division  will  be  allowed.  This  change 
will  reduce  the  problem  of  transferring 
production  from  one  unit  to  another. 

9.  In  addition  to  the  policy  changes 
FCIC  also  eliminates  the  codification  of 
Appendix  A.  Federal  crop  insurance  for 
tobacco  has  been  expanded  into  almost 
all  tobacco  production  counties.  The 
FCIC  service  offices  will  be  able  to 
advise  a  producer  if  tobacco  insurance 
is  offered  in  any  county. 

List  of  Subjects  in  7  CFR  Part  434 

Crop  insurance.  Tobacco  (Dollar 
Plan). 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 


1816  Federal  Register  /  Vol.  50.  No.  9  /  Monday.  January  14.  1985  /  Rules  and  Regulations 


Act.  as  amended  [7  U.S.C.  1501  et  seq.]. 
the  Federal  Crop  Insurance  Corporation 
hereby  revises  and  reissues  the  Tobacco 
(Dollar  Plan)  Crop  Insurance 
Regulations  (7  CFR  Part  434).  eiTective 
for  the  1985  and  succeeding  crop  years, 
to  read  as  follows: 

PART  434— TOBACCO  (DOLLAR 
PLAN)  CROP  INSURANCE 
REGULATIONS 

Subpart— Regulations  for  ttw  19S5  and 
Succeeding  Crop  Years 

Sec 

434.1  Availability  of  the  dollar  plan  of 
tobacco  crop  insurance. 

434.2  Premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed. 

434.3  OiMB  control  numbers. 

434.4  Creditors. 

434.5  Good  faith  reliance  on 
misrepresentation. 

434.6  The  contract. 

434.7  The  application  and  policy. 
Authority:  Sees.  506.  516.  Pub.  L  75-430.  52 

Stat.  73.  77  as  amended  (7  L'.S.C.  1506,  1,S16) 

Subpart— Regulations  for  the  1985  and 
Succeeding  Crop  Years 

§  434. 1    Availability  of  the  dollar  plan  of 
tobacco  crop  Insurance. 

Insurance  shall  be  offered  under  the 
provisions  of  this  subpart  on  tobacco  in 
counties  within  the  limits  prescribed  by 
and  in  accordance  with  the  provisions  of 
the  Federal  Crop  Insurance  Act.  as 
amended.  The  counties  shall  be 
designated  by  the  Manager  of  the 
Corporation  from  those  approved  by  the 
Board  of  Directors  of  the  Corporation. 

§  434.2    Premium  rates,  production 
guarantees,  coverage  levels,  and  prices  at 
which  iTKlemnities  shall  be  computed. 

(a)  The  .Manager  shall  establish 
premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed  for 
tobacco  which  will  be  included  in  the 
actuarial  table  on  file  in  applicable 
service  offices  for  the  county  and  which 
may  be  changed  from  year  to  year. 

(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicant  will 
elect  a  coverage  level  and  price  at  which 
indemnities  will  be  computed  from 
among  those  levels  and  prices  contained 
in  the  actuarial  table  for  the  crop  year. 

§  434.3    0MB  control  numbers. 

The  information  collection 
requirements  contained  in  these 
regulations  (7  CFR  434)  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  U.S.C.  Chapter  35  and  have  been 
assigned  OMB  Nos.  0563-0003  and  0563- 
0007. 


§434.4    Creditors. 

An  interest  of  a  person  in  an  insured 
crop  existing  by  virtue  of  a  lien, 
mortgage,  garnishment,  levy,  execution, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contract. 

§434.5    Good  faith  reliance  on 
misrepresentation. 

Notwithstanding  any  other  provision 
of  the  tobacco  insurance  contract, 
whenever  (a)  an  insured  person  under  a 
contract  of  crop  insurance  entered  info 
under  these  regulations,  as  a  result  of  a 
misrepresentation  or  othe'  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Corporation  (1)  is 
indebted  to  the  Corporation  for 
additional  premiums,  or  (2)  suffered  a 
loss  to  a  crop  which  is  not  insured  or  for 
which  the  insured  person  is  not  entitled 
to  an  indemnity  because  of  failure  to 
comply  with  the  terms  of  the  insurance 
contract,  but  which  the  insured  person 
believed  to  be  insured,  or  believed  the 
terms  of  the  insurance  contract  to  have 
been  complied  with  or  waived,  and  (b) 
the  Board  of  Directors  of  the 
Corporation,  or  the  Manager  in  cases 
involving  not  more  than  SlOO.OOO.OO, 
finds  that:  (1)  An  agent  or  employee  of 
the  Corporation  did  in  fact  make  such 
misrepresentation  or  take  other 
erroneous  action  or  give  erroneous 
advice:  (2)  said  insured  person  relied 
thereon  in  good  faith;  and  (3)  to  require 
the  payment  of  the  additional  premiums 
or  to  deny  such  insured's  entitlement  to 
the  indemnity  would  not  be  fair  and 
equitable,  such  insured  person  shall  be 
granted  relief  the  same  as  if  otherwise 
entitled  thereto.  Application  for  relief 
under  this  section  must  be  submitted  to 
the  Corporation  in  writing. 

§434.6    The  contract 

The  insurance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insurance  on  a  form 
prescribed  by  the  Corporation.  The 
contract  shall  cover  the  tobacco  crop  as 
provided  in  the  policy.  The  contract 
shall  consist  of  the  application,  the 
policy,  and  the  county  actuarial  table. 
Any  changes  made  in  the  contract  shall 
not  affect  its  continuity  from  year  to 
year.  The  forms  referred  to  in  the 
contract  are  available  at  the  applicable 
service  offices. 

§  434.7    The  application  and  poNcy. 

(a)  Application  for  insurance  on  a 
form  prescribed  by  the  Corporation  may 
be  made  by  any  person  to  cover  such 
person's  share  in  the  tobacco  crop  as 
landlord,  owner-operator.or  tenant.  The 


application  shall  be  submitted  to  the 
Corporation  at  the  service  office  on  or 
before  the  applicable  closing  date  on  file 
in  the  service  office. 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  applications  in  any 
county  upon  its  determination  that  the 
insurance  risk  is  excessive  and  also,  for 
the  same  reason,  may  reject  any 
individual  application.  The  Manager  of 
the  Corporation  is  authorized  in  any 
crop  year  to  extend  the  closing  date  for 
submitting  applications  in  any  county, 
by  placing  the  extended  date  on  file  in 
the  applicable  service  offices  and 
publishing  a  notice  in  the  Federal 
Register  upon  the  Manager's 
determination  that  no  adverse 
selectivity  will  result  during  the  period 
of  such  extension.  However,  if  adverse 
conditions  should  develdf)  during  such 
period,  the  Corporation  will  immediately 
discontinue  the  acceptance  of 
applications. 

(c)  In  accordance  with  the  provisions 
governing  changes  in  the  contract 
contained  in  policies  issued  under  FCIC 
regulations  for  the  1985  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  in  this  subpart  will  come 
into  effect  as  a  continuation  of  a 
tobacco  contract  issued  under  such  prior 
regulations,  without  the  filing  of  a  new 
application. 

(d)  The  application  for  the  1985  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400— General 
Administrative  Regulations  (7  CFR 
400.37.  400.38)  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Tobacco 
(Dollar  Plan)  Insurance  Policy  for  the 
1985  and  succeeding  crop  years  are  as 
follows: 

DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Dollar  Plan  of  Tobacco  Crop  Insurance 
Policy 

fThis  is  a  continuous  contract.  Refer  to 
Section  15.) 

AGREEMENT  TO  INSURE:  We  will 
provide  the  insurance  described  in  this  policy 
in  return  for  the  premium  and  your 
compliance  with  all  applicable  provisions. 

Throughout  this  policy,  "you"  and  "your" 
refer  to  the  insured  shown  on  the  accepted 
Application  and  "we."  "us"  and  "our"  refer  to 
the  Federal  Crop  Insurance  Corporation. 

Terms  and  Conditions 

1.  Causes  of  loss. 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

(1)  Adverse  weather  conditions: 

(2)  Fire: 

(3)  Insects: 

(4)  Plant  disease: 
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(5)  Wildlife: 

(6)  Earthquake: 
|7)  Volcanic  eruption: 
(8)  Failure  of  the  irrigation  water  supply 

due  to  an  unavoidable  cause  occurring  after 

the  beginning  of  planting: 

unless  those  causes  are  exL'epted,  excluded. 

or  limited  by  the  actuarial  table  of  section 

9e(7). 

b.  We  will  not  insure  against  any  loss  of 
production  due  to: 

(1)  The  neglect,  mismanagement,  or 
wrongdoing  of  you.  any  member  of  your 
household,  your  tenants  or  employees: 

(2)  The  failure  to  follow  recognized  good 
tobacco  farming  practices: 

(3)  The  impoundment  of  water  by  any 
governmental,  public  or  private  dam  or 
reservoir  project:  or 

(4)  Any  cause  not  spccifted  in  section  la  as 
an  insured  loss. 

2.  Crop,  acreage,  and  share  insured. 

a.  The  crop  insured  will  be  tobacco  of  the 
type  shown  as  insurable  by  the  actuarial 
table,  which  is  grown  on  icsured  acreage  and 
for  which  an  amount  of  insurance  and 
premium  rate  are  provided  by  the  actuarial 
table. 

b.  The  acreage  insured  fbr  each  crop  year 
will  be  an  insurable  type  of  tobacco  planted 
on  insurable  acreage  as  designated  by  the 
actuarial  table  and  in  which  you  have  a 
share,  as  reported  by  you  or  as  determined 
by  us.  whichever  we  elect. 

c.  The  insured  share  will  be  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  tobacco  at  the  time  of  planting. 

d.  We  do  not  insure  any  acreage: 

(1)  If  the  farming  practices  carried  out  are 
not  in  accordance  with  the  farming  practices 
for  which  the  premium  rates  have  been 
established: 

(2)  On  which  the  tobacco  was  destroyed 
for  the  purpose  of  conforming  with  any  other 
program  administered  by  the  United  States 
Department  of  Agriculture; 

(3)  Which  is  destroyed,  it  is  practical  to 
replant  to  tobacco,  and  surh  acreage  is  not 
replanted: 

(4)  Initially  planted  aftet  the  flnal  planting 
date  contained  in  the  actuBrial  table,  unless 
you  agree  in  writing  on  our  form  to  coverage 
reduction: 

(5)  Planted  to  tobacco  of  a  discount  variety 
under  provisions  of  the  tobacco  price  support 
program: 

(6)  Planted  to  a  type  or  variety  of  tobacco 
not  established  as  adapted  to  the  area  or 
excluded  by  the  actuarial  table:  or 

(7)  Planted  for  experimental  purposes. 

e.  If  insurance  is  provided  for  an  irrigated 
practice: 

(1)  You  must  report  as  irrigated  only  the 
acreage  for  which  you  have  adequate 
facilities  and  water  to  carry  out  a  good 
tobacco  irrigation  practice  at  the  time  of 
planting:  and 

(2)  Any  loss  of  production  caused  by 
failure  to  carry  out  a  good  tobacco  irrigation 
practice,  except  failure  of  the  water  supply 
from  an  unavoidable  cause  occurring  after 
the  beginning  of  planting,  will  be  considered 
as  due  to  an  uninsured  cause.  The  failure  or 
breakdown  of  irrigation  equipment  or 
facilities  will  not  be  considered  as  a  failure  of 
the  water  supply  from  an  unavoidable  cause. 


(3)  Insurance  will  not  attach  on  an  irrigated 
basis  on  acreage  otherwise  insurable  on  such 
basis  unless  it  is  designated  as  irrigated  at 
the  time  the  acreage  is  reported. 

f.  We  may  limit  the  insured  acreage  to  any' 
acreage  limitation  established  under  any  Act 
of  Congress,  if  we  advise  you  of  the  limit 
prior  to  planting. 

3.  Report  of  acreage,  share,  and  practice. 
You  must  report  on  our  form: 

a.  All  the  acreage  of  insurable  types  of 
tobacco  in  the  county  in  which  you  have  a 
share: 

b.  The  practice;  and 

c.  Your  share  at  the  time  of  planting; 

You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  tobacco  planted  in 
the  county.  This  report  must  be  submitted 
annually  on  or  before  the  reporting  date 
established  by  the  actuarial  table.  All 
indemnities  may  be  determined  on  the  basis 
of  information  you  have  submitted  on  this 
report.  If  you  do  not  submit  this  report  by  the 
reporting  date,  we  may  elect  to  determine  by 
unit  the  insured  acreage,  share,  and  practice 
or  we  may  deny  liability  on  any  unit.  Any 
report  submitted  by  you  may  be  revised  only 
upon  our  approval. 

4.  Amounts  of  insurance  and  coverage 
levels. 

a.  The  amounts  of  insurance  and  coverage 
levels  are  contained  in  the  actuarial  table. 

b.  Coverage  level  2  will  apply  if  you  have 
not  elected  a  coverage  level. 

c.  You  may  change  the  coverage  level  on  or 
before  the  closing  date  for  submitting 
applications  for  the  crop  year  as  established 
by  the  actuarial  table. 

d.  In  addition  to  the  provisions  contained 
in  section  16,  if  for  any  crop  year  the  support 
price  per  pound  is  reduced  10  percent  or  more 
below  the  support  price  per  pound-for  the 
previous  crop  year,  the  dollar  amounts  of 
insurance  per  acre  for  the  current  crop  year 
will  be  adjusted  by  multiplying  the  support 
price  per  pound  (rounded  to  the  nearest  cent, 
less  four  cents  per  pound  for  warehouse 
charges)  for  the  current  crop  year  by  the 
amount  in  pounds  per  acre  shown  by  the 
actuarial  table  for  this  purpose.  If  a  tobacco 
price  support  program  is  not  in  effect  for  the 
kind  of  tobacco  which  includes  the  insured 
type  for  any  crop  year,  the  amounts  in 
pounds  per  acre  shown  in  the  actuarial  table 
will  be  multiplied  by  the  market  price  for  that 
crop  year  to  determine  the  amounts  of 
insurance  per  acre  for  such  crop  year. 

5.  Annual  premium. 

a.  The  annual  premium  is  earned  and 
payable  at  the  time  of  planting.  The  amount 
is  computed  by  multiplying  the  amount  of 
insurance,  times  the  premium  rate,  times  the 
insured  acreage,  times  your  share  at  the  time 
of  planting. 

b.  Interest  will  accrue  at  the  rate  of  one 
and  one-half  percent  (1  '/4%)  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 
first  day  of  the  month  following  the  first 
premium  billing  date. 

c.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insuring  experience  through  the  1983 
crop  year  under  the  terms  of  the  Experience 
Tpble  contained  in  the  tobacco  policy  for  the 


1984  crop  year,  you  will  continue  to  receive 
the  benefit  of  that  reduction  subject  to  the 
following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1989  crop  yean 

(2)  The  premium  reduction  will  not  increase 
because  of  favorable  experience; 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  1984  policy; 

(4)  Once  the  loss  ratio  exceeds  .80,  no 
further  premium  reduction  will  be  applicable; 
and 

(5)  Participation  must  be  continuous. 

6.  Deductions  for  debt. 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you 
or  from  any  loan  or  payment  due  you  under 
any  Act  of  Congress  or  program  administered 
by  the  United  States  Department  of 
Agriculture  or  its  Agencies. 

7.  Insurance  period. 

Insurance  attaches  when  the  tobacco  is 
planted  and  ends  at  the  earliest  of: 

a.  Total  destruction  of  the  tobacco; 

b.  Weighing-in  at  the  tobacco  warehouse; 

c.  Removal  of  the  tobacco  from  the  unit 
(except  for  curing,  grading,  packing  or 
immediate  delivery  to  the  tobacco 
warehouse); 

d.  Final  adjustment  of  a  loss:  or 

e.  The  following  dates  immediately  after 
the  normal  harvest  period: 

(1)  Types  11  and  12 November  30; 

(2)  Type  13....„ October  31; 

(3)  Type  14. ..„ September  30; 

(4)  Type  36 January  31: 

(5)  Types  31  and  35 February  28; 

(6)  All  other  types March  31. 

8.  Notice  of  damage  or  loss. 

a.  In  case  of  damage  or  probable  loss: 

(1)  You  must  give  us  written  notice  if: 

(a)  During  the  period  before  harvest,  the 
tobacco  on  any  unit  is  damaged  and  you 
decide  not  to  further  care  for  or  harvest  any 
part  of  it; 

(b)  You  want  our  consent  to  put  the 
acreage  to  another  use:  or 

(c)  After  consent  to  put  acreage  to  another 
use  is  given,  additional  damage  occurs. 
Insured  acreage  may  not  be  put  to  another 
use  until  we  have  appraised  the  tobacco  and 
given  written  consent.  We  will  not  consent  to 
another  use  until  it  is  too  late  to  replant.  You 
must  notify  us  when  such  acreage  is  put  to 
another  use. 

(2)  You  must  give  use  notice  at  least  IS 
days  before  the  beginning  of  harvest  if  you 
anticipate  a  loss  on  any  unit. 

(3)  If  probable  loss  is  later  determined, 
immediate  notice  must  be  given.  A 
representative  sample  of  the  unharvested 
tobacco  (at  least  10  feet  wide  and  the  entire 
length  of  the  field)  must  remain  unharvested 
for  a  period  of  15  days  from  the  date  of 
notice,  unless  we  give  you  written  consent  to 
har\'est  the  sample. 

(4)  IMotice  must  be  given  immediately  if  any 
tobacco  is  destroyed  or  damaged  by  fire 
during  the  insurance  period. 

(5)  Where  tobacco  is  not  to  be  sold  through 
auction  warehouses  and  an  indemnity  is  to 
be  claimed,  notice  must  be  given  to  allow  us 
sufficient  time  to  inspect  the  cured  tobacco 
prior  to  its  sale  or  other  disposition. 
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(B)  Notice  must  be  jtiven  upon  completion 
of  harvest  of  any  unit  of  tobacco  of  types  11. 
12. 13.  or  14  on  which  an  indemnity  is  to  be 
claimed  unless  notice  has  already  been  given 
under  this  section. 

[7]  In  addition  to  the  notices  required  by 
this  section,  if  you  are  going  to  claim  an 
indemnity  on  any  unit,  we  must  be  given 
notice  not  later  tfian  30  iav*  after  the  earKest 
of: 

(a)  Total  destruction  of  the  tobacco  on  the 
unit: 

(b)  The  date  marketing  or  other  disposM  of 
(he  insured  tobacco  on  the  unit  i.i  completed: 
or 

(c)  The  calendar  dale  for  the  end  of  the 
insurance  period. 

!>.  You  must  obtain  virritten  consent  from  us 
before  you  destroy  any  of  the  tolMcco  which 
is  not  to  be  harvested. 

c.  We  may  refect  any  claim  for  indemnity  if 
any  of  the  requirements  of  this  section  or 
section  9  are  not  complied  witk 

9.  Qain  for  indemnity. 

a.  Any  claim  for  indemnity  on  b  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
eo  days  after  the  earliest  oh 

(1)  Total  destnicbon  of  the  tobacco  on  the 
unit: 

(2)  The  date  marketing  or  other  disposal  of 
the  insured  tobacco  on  the  unit  is  completed: 
or 

(3)  Ttie  calendar  date  for  the  end  of  the 
insurance  period. 

b.  We  will  not  pay  any  indemnity  unless 
you: 

(1)  Establish  the  total  production  of 
tobacco  on  the  unit  and  that  any  loss  of 
production  has  been  directly  caused  by  one 
or  more  of  the  insured  causes  during  the 
insurance  period:  and 

(2|  Furnish  all  information  we  require 
concerning  the  loss. 

c.  The  indemnity  «viU  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
amount  of  insurance: 

(2)  Subtracting  therefrom  the  value  of  the 
total  production  of  tobacco  to  be  counted  (see 
section  9e):  and 

(31  Multiplying  the  remainder  by  your 
share. 

d.  If  the  information  reported  by  you  under 
section  3  of  the  policy: 

(1)  In  the  1985  crop  year  results  in  a  lower 
premium  than  the  actual  premium  determined 
to  be  due.  the  indemnity  will  be  reduced 
proportionately. 

(2)  In  (he  1966  and  succeeding  crop  years 
results  in  a  lower  premium  than  the  premi)^ 
determined  to  be  due.  the  production 
guarantee  on  the  unit  will  be  computed  on  the 
information  reported  aruJ  not  on  the  actual 
information  determined.  All  production  from 
insurable  acreage,  whether  or  not  reported  as 
insurable,  will  count  against  the  production 
guarantee. 

e.  The  value  of  the  total  production  to  be 
counted  for  a  unit  will  include  the  value  of  all 
harvested  and  appraised  production. 

(1)  The  value  of  production  to  count  will 
include: 

(a)  The  gross  returns  (less  four  rents  per 
pound  for  warehouse  charges)  from  tobacco 
sold  on  the  warehouse  floor: 

(b)  The  fair  market  value  of  the  toltacco 
sold  other  than  on  the  warehouse  floor 
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(c)  The  fair  market  value  of  the  tobacco 
harvested  and  not  sold 

(d)  The  fair  market  value  of  any 
unharvested  tobacco  as  if  such  tobacco  were 
harvested  and  cured  and 

(e)  The  current  year's  support  price  per 
pound  (less  four  cents  per  pound  for 
warehouse  charges)  for  appraisals  made  by 
us  for  poor  farming  practices  or  uninsured 
causes  of  loss.  (If  a  price  support  prog.'-am  is 
not  in  effect,  such  appraised  production  will 
be  valued  at  the  market  price  for  (he  current 
crop  year.) 

(2)  To  enable  us  to  determine  the  fair 
market  value  of  tobacco  not  sold  through 
auction  warehouses,  we  must  be  given  the 
oppcM-tunity  to  inspect  such  tobacco  before  it 
IS  sold  contracted  to  be  sold  or  otherwise 
disposed  of  and  if  the  best  offer  you  receive 
for  any  such  tobacco  is  considered  by  us  to 
be  inadequate,  to  obtain  additional  offers  on 
your  behalf. 

(3)  The  stalks  on  any  insured  acreage  of 
tobacco  types  11. 12. 13,  or  14  must  not  be 
destroyed  until  we  give  written  consent  For 
any  such  acreage  on  which  the  stalks  have 
been  destroyed  prior  to  such  consent  we 
may  make  an  appraisal  on  such  acreage  of 
not  less  than  the  amount  of  insurance  per 
acre. 

(4)  The  value  of  appraised  production  to  be 
counted  will  include: 

(a)  The  value  of  unharvested  production  on 
harvested  acreage  and  potential  production 
lost  due  to  uninsured  causes  and  failure  to 
follow  recognized  good  tobacco  farming 
practices: 

(b)  Not  less  than  the  amount  of  insurance 
for  any  acreage  which  is  abandoned  or  put  to 
another  use  without  our  prior  written  consent 
or  damaged  solely  by  an  uninsured  cause: 

(c)  Not  IcM  than  35  percent  of  the  amount 
of  insurance  for  all  other  unharvested 
acreage. 

(5)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  is: 

(a)  Not  put  to  another  use  before  harvest  of 
tobacco  becomes  general  in  the  county: 

(b)  Harvested  or 

(c)  Further  damaged  by  an  insured  cause 
before  the  acreage  is  put  to  another  use. 

(6)  The  amount  of  production  of  any 
unharvested  tobacco  may  be  determined  on 
the  basis  of  Field  appraisals  conducted  after 
(he  end  of  the  normal  harvest  period. 

(7)  If  you  have  elected  to  exclude  hail  and 
fire  as  insured  causes  of  loss  and  the  tobacco 
is  damaged  by  hail  or  fire,  appraisals  will  be 
made  in  accordance  with  Form  FCI-78, 
"Request  to  Exclude  Hail  and  Fire". 

(8)  The  commingled  production  of  units  will 
be  allocated  to  such  units  in  proportion  to  our 
iiabilKy  on  (he  harves(ed  acreage  of  each 
unit. 

f.  You  must  not  abandon  any  acnage  to  us. 

g.  You  may  not  bring  suit  or  action  against 
us  unless  you  have  complied  with  all  policy 
provisions.  If  a  claim  is  denied  you  may  sue 
us  in  the  United  States  District  Court  under 
the  provisions  ol  7  VS.C.  lS08(c).  You  must 
bring  suit  within  12  months  of  the  date  notice 
of  denial  is  mailed  to  and  received  by  you. 

h.  We  will  pay  the  loss  within  30  days  alter 
we  reach  agreement  with  you  or  entry  of  a 


final  judgment.  In  no  instance  will  i^e  be 
liable  for  interest  or  damages  in  connection 
with  any  claim  for  indemnity,  whether  we 
approve  or  disapprove  such  claim. 

i.  if  you  die.  disappear,  or  are  iudicially 
declared  incompetent,  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  the  tobacco  is  planted  for  any 
crop  year,  any  tndemni(y  will  be  paid  (o  the 
person(s)  we  determine  to  be  benencially 
entitled  thereto. 

j.  If  you  have  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fire 
insurance  from  this  policy,  we  will  be  liable 
for  loss  due  (o  fire  only  for  the  smaller  of: 

(1)  The  amount  of  indemnity  determined 
pursuant  to  this  contract  without  regard  to 
any  other  insurance:  or 

(2)  The  amount  by  which  the  loss  from  Fire 
exceeds  the  indemnity  paid  or  payable  under 
such  other  insurance.  For  the  purposes  of  this 
section,  the  amount  of  loss  from  fire  will  be 
the  difference  between  the  fair  market  value 
of  the  production  on  the  unit  before  the  fire 
and  after  the  Fire. 

10.  Concealment  or  fraud. 

We  may  void  the  contract  on  all  crops 
insured  without  affecting  your  liability  fo( 
premiums  or  waiving  any  right,  including  the 
right  to  collect  any  amount  due  us  if.  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
relating  to  the  contract  and  such  voidance 
will  be  effiective  as  of  the  beginning  of  the 
crop  year  with  respect  to  which  such  act  ot 
omission  occurred. 

11.  Transfer  of  right  to  indemnity  on 
insured  share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
ri^hl  to  an  indemnity.  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premiuni  from  either  you  or  your 
transferee  or  both.  The  transferee  will  have 
all  rights  and  responsibilities  under  the 
contract. 

12.  Assignment  of  indemnity. 

You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year,  only  on  our 
form  and  with  our  approval.  The  assignee 
will  have  the  right  (o  submit  (he  loss  notices 
and  forms  required  by  the  contract. 

13.  Subrogation.  (Recovery  of  loss  from  a 
third  party.) 

Because  you  may  be  able  to  recover  alt  or  a 
part  of  your  loss  from  someone  other  than  us. 
you  must  do  all  you  can  to  preserve  any  such 
rights.  If  we  pay  you  for  your  loss  theiT  your 
right  of  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  to  you. 

14.  Records  and  access  to  farm. 

You  must  keep,  for  two  years  after  the  lime 
of  loss,  records  of  the  harvesting,  storage, 
shipment  sale  or  other  disposition  of  all 
tobacco  produced  on  each  unit  including 
separate  records  showing  the  same 
information  for  production  from  any 
uninsured  acreage.  Any  person  designated  by 
us  will  have  access  to  such  records  and  the 
farm  for  purposes  related  to  the  contract. 

15.  Life  of  contract:  Cancellation  and 
termination. 
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a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  canceled  by  you  for  such  crop 
year.  Thereafter,  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  unless 
canceled  or  terminated  as  provided  in  this 
section. 

b.  This  contract  may  be  canceled  by  either 
you  or  us  for  any  crop  year  by  giving  written 
notice  on  or  before  the  cancellation  date 
preceding  such  crop  year. 

c.  This  contract  will  be  canceled  if  you  do 
not  furnish  satisfactory  records  of  the 
previous  year's  production  to  us  on  or  before 
the  cancellation  date.  If  the  insured,  prior  to 
the  cancellation  date,  shows  to  our 
satisfaction,  that  records  are  unavailable  due 
to  conditions  beyond  the  insured's  control, 
such  as  Tire,  flood,  or  other  natural  disaster, 
the  Field  Actuarial  Office  may  assign  a  yield 
for  that  year.  The  assigned  yield  will  not 
exceed  the  ten-year  average. 

d.  This  contract  will  terminate  as  to  any 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  date  preceding  such 
crop  year  for  the  contract  on  which  the 
amount  is  due.  The  date  of  payment  of  the 
amount  due: 

(1]  If  deducted  from  an  indemnity  will  be 
the  date  you  sign  the  claim:  or 

(2)  If  deducted  from  payment  under  another 
program  administered  by  the  United  States 
Department  of  Agriculture  will  be  the  date 
both  such  other  payment  and  set  off  are 
approved. 

e.  The  cancellation  and,  termination  dates 


are: 


I 


Stat*  and  oounly 


Alabama;  Flohda:  Georgia:  Sufry.  Wilkas. 

CaWnMlt.  Burke  and  Cleveland  Counkas. 

North  Caroima   and   all   North  Carolina 

counties  aa*t  thareol:  and  SoUh  CaroH- 

na. 
All  othar  North  Carolina  countiea  and  al 


CanceHabon 

and 

terminatton 

dates 


Mar.  31. 


Apr.  IS. 


f.  If  you  die  or  are  judicially  declared 
incompetent,  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  date  of  death,  judicial  declaration,  or 
dissolution.  If  such  event  occurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  will  continue  in  force  through  the 
crop  year  and  terminate  at  the  end  thereof. 
Death  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
partnership  agreement  provides  otherwise.  If 
two  or  more  persons  having  a  joint  interest 
are  insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 

g.  The  contract  will  terminate  if  no 
premium  is  earned  for  five  consecutive  years. 

16.  Contract  changes. 

We  may  change  any  of  the  terms  and 
provisions  of  the  contract  from  year  to  year. 
All  contract  changes  will  be  available  at  your 
service  office  by  December  31  preceding  the 
cancellation  date  (January  30  for  the  1985 
crop  year  only).  Acceptance  of  any  changes 
will  be  conclusively  presumed  in  the  absence 
of  any  notice  from  you  to  cancel  the  contract. 


17.  Meaning  of  terms. 
For  the  purposes  of  dollar  tobacco  crop 
insurance: 

a.  "Actuarial  table"  means  the  forms  and 
related  material  for  the  crop  year  approved 
by  us  which  are  available  for  public 
inspection  in  your  service  office,  and  which 
show  the  amounts  of  insurance,  coverage 
levels,  premium  rates,  practices,  insurable 
and  uninsurable  acreage,  and  related 
information  regarding  tobacco  insurance  in 
the  county. 

b.  "ASCS"  means  the  Agricultural 
Stabilization  and  Conservation  Service  of  the 
United  States  Department  of  Agriculture. 

c.  "County"  means  the  county  shown  on 
the  application  and: 

(1)  Any  additional  land  located  in  a  local 
producing  area  bordering  on  the  county,  as 
shown  by  the  actuarial  table;  and 

(2)  Any  land  identified  by  an  ASCS  farm 
serial  number  for  the  county  even  though 
physically  located  in  another  county. 

d.  "Crop  year"  means  the  period  within 
which  the  tobacco  is  normally  grown  and  will 
be  designated  by  the  calendar  year  in  which 
the  tobacco  is  normally  harvested. 

e.  "Harvest"  means  the  completion  of 
cutting  or  priming  of  tobacco  on  any  acreage 
from  which  at  least  20  percent  of  the  amount 
of  tobacco  in  pounds  per  acre  shown  in  the 
actuarial  table  for  such  purpose  is  cut  or 
primed. 

f.  "Insurable  acreage"  means  the  land 
classified  as  insurable  by  us  and  shown  as 
such  by  the  actuarial  table. 

g.  "Insured"  means  the  person  who 
submitted  the  application  accepted  by  us. 

h.  "Loss  ratio"  means  the  ratio  of 
indeRmity(ies)  to  premium(s). 

i.  "Market  Price"  means  the  price  contained 
in  the  actuarial  table  and  for  tobacco: 

(1)  Types  11, 12, 13, 14,  21,  22,  23,  31,  35,  36 
and  37  is  the  average  auction  price  for  the 
applicable  type  (less  four  cents  per  pound  for 
warehouse  charges)  in  the  belt  or  area;  and 

(2)  Types  54  and  55  is  the  average  price  for 
the  applicable  type  in  the  belt  or  area. 

).  "Person"  means  an  individual, 
partnerhip,  association,  corporation,  estate, 
trust,  or  other  business  enterprise  or  legal 
entity,  and  wherever  applicable,  a  State,  a 
political  subdivision  of  a  State,  or  any  agency 
thereof. 

k.  "Planting"  means  transplanting  the 
tobacco  plant  from  the  bed  to  the  field. 

I.  "Service  office"  means  the  office 
servicing  your  contract  as  shown  on  the 
application  for  insurance  or  such  other 
approved  office  as  may  be  selected  by  you  or 
designated  by  us. 

m.  "Support  price  per  pound"  means  the 
average  price  support  level  per  pound  for  the 
insured  type  of  tobacco  as  announced  by  the 
United  States  Department  of  Agriculture 
under  the  tobacco  price  support  program.  For 
any  crop  year  in  which  a  price  support  for  the 
insured  type  is  not  in  effect,  the  market  price 
for  that  crop  year  will  be  used. 

n.  "Tenant"  means  a  person  who  rents  land 
from  another  person  for  a  share  of  the 
tobacco  or  a  share  of  the  proceeds  therefrom. 

o.  "Unit"  means  all  insurable  acreage  of  an 
insurable  type  of  tobacco  in  the  county  in 
which  you.have  an  insured  share  on  the  date 
of  planting  for  the  crop  year  and  which  is 


identified  by  a  single  ASCS  Farm  Serial 
Number  at  the  time  insurance  first  attaches 
under  this  policy  for  the  crop  year.  Units  will 
be  determined  when  the  acreage  is  reported. 
We  may  reject  or  modify  any  ASCS 
reconstitution  for  the  purpose  of  unit 
definition  if  the  reconstitution  was  in  whole 
or  part  to  defeat  the  purpose  of  the  Federal 
Crop  Insurance  Program  or  to  gain 
disproportionate  advantage  under  this  policy. 
Errors  in  reporting  units  may  be  corrected  by 
us  when  adjusting  a  loss. 

18.  Descriptive  headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  meaning  of  any  of 
the  provisions  of  the  contract. 

19.  Determinations. 

All  determinations  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  our 
determinations,  you  may  obtain 
reconsideration  of  or  appeal  those 
determinations  in  accordance  with  Appeal 
Regulations. 

20.  Notices. 

All  notices  required  to  be  given  by  you 
must  be  in  writing  and  received  by  your 
service  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement.  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 

Done  in  Washington,  D.C.,  on  January  18, 
1985. 

Dated:  January  7, 1985. 

Approved  by:  Merritt  W.  Sprague, 
Manager. 
Peter  F.  Cole. 

Secretary.  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  85-976  Filed  1-11-85:  8:45  am) 
WLUNG  CODE  3410-<»-M 


7  CFR  Part  436 
[Docket  No.  1837S1 

Tot>acco  (Guaranteed  Plan)  Crop 
Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Final  rule.  . 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  revises  and 
reissues  the  Tobacco  (Guaranteed  Plan) 
Crop  Insurance  Regulations  (7  CFR  Part 
436),  effective  for  the  1985  and 
succeeding  crop  years  to  provide  for  (1) 
Changing  to  a  mandatory  "Actual 
Production  History"  (APH)  basis  by 
removing  the  Premium  Adjustment 
Table  and  providing  for  cancellation  for 
not  furnishing  records;  (2)  adding  as  a 
cause  of  loss  the  unavoidable  failure  of 
irrigation  water  supply;  (3)  changing  the 
method  of  computing  indemnities  when 
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acreage,  share  or  practice  is 
underreported:  (4)  changing  the  . 
dc-rinition  of  unit  to  encompass  the 
entire  ASCS  farm  serial  number  and  |5J 
deleting  Appendix  A.  The  intended 
effect  of  this  rule  is  to  comply  with  the 
provisions  of  Departmental  Regulation 
1.M2-1  with  regard  to  review  of 
regulations  issued  by  PCIC  for  need, 
currency,  clarity,  and  effectiveness.  The 
authority  for  the  promulgation  of  this 
rule  is  contained  in  the  Federal  Crop 
Insurance  Act.  as  amended. 
EFfCCTlVE  DATE:  January  14. 1965. 
FOn  fUKTNCR  IMTOnMATlOW  CONTACT: 
I'eter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
( f  Agriculture.  Washington.  D.C..  20250. 
telephone  (202)  447-3325. 
SUPPLEMENTANV  INFOmtATION:  This 
action  has  been  reviewed  under  USDA 
P'-C'ccdures  established  by  Departmental 
Kt:jjulation  No.  1512-1  (December  15, 
(^fi3).  This  action  constitutes  a  review 
HS  to  the  need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review 
ditte  established  for  these  regulations  i« 
August  1. 1989. 

Metritt  W.  Sprague.  Manager.  FCIC. 
he  s  determined  that  this  action  (1)  is  not 
a  rrajor  rule  as  defined  by  Executive 
Order  No.  122m  (February  17. 1981). 
^KXciuse  it  will  not  result  in;  (a)  An 
annual  effect  on  the  economy  of  $100 
m  llion  or  more:  (b)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal  State,  or  local 
gcivernments.  or  a  geographical  regioa' 
(T  (c|  bignificant  adverse  effects  on 
( cmpetition.  employment  investment, 
productivity,  innovation,  or  the  ability  of 
I'.S.-based  enterprises  to  compete  with 
tpreign-based  enterprises  in  dcnnestic  or 
»  xport  markets;  and  (2)  will  not  increase 
the  Federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

The  title  and  number  of  the  Federal 
.Assistance  Program  to  which  this 
n.'cposed  rule  apply  are:  Title-Crop 
Insurance;  Number  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFTt 
I'lirt  3015.  Subpart  V.  published  at  4«  FR 
-W 15  (June  24. 1983). 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  signiRcant  impact  on  the  quality  of 
the  human  environment,  health.  «nd 
safety.  Therefore,  neither  an 
Environmental  Asses.<»ment  nor  an 


Environmental  Impact  Statement  is 
needed. 

On  Monday.  November  2&  1984.  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Fadaral  Register  at  49 
FR  46405.  revising  and  reissuing  the 
Tobacco  (Guaranteed  Plan)  Crop 
Insurance  Regulations  (7  CFR  Part  436). 
effective  for  the  1965  and  succeeding 
crop  years.  The  public  was  given  30 
days  in  which  to  submit  written 
comments  on  the  proposed  r\ile. 

Comments  were  received  contending 
that  the  Actual  Production  Flistory 
(APUl  program  constitutes  a 
"mandatory  Individual  Yield  Coverage 
(lYC)"  program  and  is  therefore  illegal 
under  the  terms  of  the  Crop  Insurance 
Act.  which  required  a  pilot  lYC  program. 
FCIC  rejects  that  contention. 

The  APH  and  lYC  programs  are  quite 
different,  although  they  share  common 
goals.  For  example:  rYC  is  an  optional 
program:  APH  is  not,  lYC  is  available  on 
a  small  number  of  crops:  APH  will 
eventually  be  offered  on  all  insurable 
crops:  Under  lYC  coverage  levels  are 
adjusted  at  fixed  rates:  under  APH.  both 
coverages  a.id  rates  are  adjusted:  Under 
lY'C.  a  premium  adjustment  table  is 
intended  to  indivichialize  rates;  under 
APH.  the  premium  adjustment  table  is 
not  necessary  because  the  rates  are 
already  individualized  under  the  yield 
span-rating  concept. 

It  is  further  clear  from  the  statutory 
language,  that  although  a  pilot  lYC 
program  is  required  a  broad  fYC 
program  mandatory  in  nature  is  not 
prohibited. 

Comments  were  also  received 
contending  that  APH  should  be 
abandoned  or  postponed  because  the 
APH  concept  will  lead  to  declining 
sales.  The  evidence  does  not  support 
this  contention. 

In  the  only  two  crops  currently  being 
operated  under  the  APH  concept — 
cotton  and  rice — producer  participation 
is  up  substantially  over  previous  year 
levels.  Considering  the  relative 
incompatibility  of  cotton  and  rice  to  the 
APH  concept  in  that  yield  levels  have 
been  steadily  declining,  the  incu'ease  in 
participation  is  even  more  telling.  If 
anything.  APH  will  encourage  more 
farmers  to  consider  (Top  insurance  as  a 
risk  transfer  program  than  ever  before. 

Other  than  minor  changes  in  language 
and  format,  the  principal  changes  in  the 
tobacco  policy  are: 

1.  Section  l.a. — Add  the  failure  of 
irrigation  water  supply  because  of  an 
unavoidable  cause  as  an  insurable 
cause  of  loss.  This  clarifies  intent  since 
it  is  implied  as  a  cause  of  loss  in  Section 
2.e.(2). 

2.  Section  5.a. — Remove  the  Premium 
Adjustment  Table.  The  crop  will  be 


insured  on  an  actual  production  history 
(APH)  basis.  Coverages  will  therefore 
reflect  the  actual  production  history  of 
the  crop  on  the  unit.  Insureds  with  good 
loss  experience  who  are  now  receiving  a 
premium  discount  are  protected  since 
they  will  retain  any  discount  under  the 
present  schedule  through  the  1989  crop 
year  or  until  their  loss  experience 
causes  them  to  lose  the  advantage, 
whichever  is  eariier. 

3.  Section  5. — Remove  the  provisions 
for  the  transfer  of  insurance  experience 
and  for  premium  computation  when 
participation  has  not  been  continuous. 
Deletion  of  the  premium  adjustment 
table  eliminates  the  need  for  these 
provisions. 

4.  Section  P.c/.— Effective  for  the  1986 
and  succeeding  crop  years,  allow  the 
guarantee  only  on  the  acreage,  share,  or 
practice  reported  but  credit  production 
on  the  acreage,  share,  or  practice 
actually  planted  if  the  acreage,  share  or 
practice  reported  results  in  a  premium 
less  than  the  acreage,  share  or  practice 
actually  planted.  When  acres  are 
underreported.  the  production  from  all 
acres  will  be  applied  against  the 
reported  acres  in  calculating 
indemnities.  This  change  will  reduce  the 
indemnities  when  acres  are 
underreported  and  will  reduce  the 
complexity  of  calculations. 

5.  Section  15.c. — Add  a  clause  to 
cancel  the  contract  if  production  history 
is  not  furnished  by  the  cancellation  date. 
An  exception  will  be  allowed  if  the 
insured  can  show,  prior  to  the 
cancellation  date,  diat  records  are 
unavailable  due  to  conditions  beyond 
the  insured's  control  This  clause  is 
required  by  the  change  to  mandatory 
APH. 

6.  Section  17.b. — Add  a  definition  for 
the  terra  "ASCS"  to  clarify  its  use  in  the 
definition  of  the  term  "Unit". 

7.  Section  17.d. — Change  the  detmition 
for  the  term  "County"  to  be  consistent 
with  other  marketing  quota  crop 
policies. 

a  Section  IT.j. — Add  a  definition  for 
the  term  "Loss  ratio"  to  clarify  its  use  in 
Section  5. 

9.  Section  17.n. — Change  the  definition 
of  the  term  "Unit"  to  conform  to  a  single 
ASCS  farm  serial  number.  No  further 
division  will  be  allowed  This  change 
will  reduce  the  problem  of  transferring 
production  from  one  unit  to  another. 

10.  In  addition  to  the  policy  changes 
FCIC  also  eliminates  the  codification  of 
Appendix  A.  All  FCIC  serv  ice  offices 
will  be  able  to  advise  a  producer  where 
tobacco  insurance  is  offered. 

Since  policy  changes  must  by 
contract,  be  on  file  by  January  15. 1965. 
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good  cause  is  shown  for  making  this  rule 
effective  immediately. 

List  of  Subjects  in  7  CFR  Part  438 

Crop  insurance.  Tobacco  (Guaranteed 
Plan). 

Final  Rule  | 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C  1501  e^  seq.), 
the  Federal  Crop  Insurance  Corporation 
hereby  revises  and  reissues  the  Tobacco 
(Guaranteed  Plan)  Crop  Insurance 
Regulations  (7  CFR  Part  436),  effective 
for  the  1985  and  succeeding  crop  years, 
to  read  as  follows: 

PART  436— TOBACCO  (GUARANTEED 
PLAN)  CROP  INSURANCE 
REGULATIONS 

Subpart— ftogutotlons  for  ttt*  1985  and 
Succ««cllng  Crop  Years 

Sec.  I 

436.1    Availability  of  the  guaranteed  plan  of 
tobacco  crop  insurance. 

4:^6.2    Premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed. 

436.3  OMB  control  numbers. 

436.4  Creditors. 

436.5  Good  faith  rehanc*  on 
misrepresentation.     I 

436.6  The  contract.         ' 

436.7  The  application  and  policy. 

Authority:  Sees.  506,  516.  Pub.  L  75-430.  52 
Stat.  73,  77  as  amended  (7  ir.S.C.  1506. 1516). 

Subpart— Regulations  for  the  1985  and 
Succeeding  Crop  Years 

§436.1    AvaHabittty  Of  ttM  9uarantMd  plan 
of  tobacco  crop  Insurance. 

Insurance  shall  be  offered  under  the 
provisions  of  this  subpart  on  tobacco  in 
counties  within  the  limits  prescribed  by 
and  in  accordance  with  the  pro\'ision8  of 
the  Federal  Crop  Insurance  Act,  as 
amended.  The  counties  shall  be 
designated  by  the  Manager  of  the 
Corporation  from  those  approved  by  the 
Board  of  Directors  of  the  Corporation. 

§  436.2    Premium  rates,  production 
guarantees,  coverage  levels,  and  prices  at 
wtiicti  indemnities  sttall  be  computed. 

(a)  The  Manager  shall  establish 
premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed  for 
tobacco  which  will  be  included  in  the 
actuarial  table  on  file  in  service  offices 
for  the  county  and  which  may  be 
changed  from  year  to  year. 

(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicant  will 
elect  a  coverage  level  and  price  at  which 
indemnities  will  be  computed  from 
among  those  levels  and  prices  contained 
in  the  actuarial  table  for  the  crop  year. 


9  436.3    OMB  control  numbers. 
The  information  collection 
requirements  contained  in  these 
regulations  (7  CFR  436)  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  U.S.C.  Chapter  35  and  have  been 
assigned  OMB  Nos.  0563-0003  and  0563- 
0007. 

$436.4    Creditors. 

An  interest  of  a  person  in  an  instu«d 
crop  existing  by  virtue  of  a  lien, 
mortgage,  garnishment,  levy,  execution, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  beneflt 
under  the  contract. 

§436.5    Good  faith  reliance  on 
misrepresentation. 

Notwithstanding  any  other  provision 
of  the  tobacco  insurance  contract, 
whenever  (a)  an  insured  person  under  a 
contract  of  crop  insurance  entered  into 
under  these  regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Corporation  (1)  is 
indebted  to  the  Corporation  for 
additional  premiums,  or  (2)  has  suffered 
a  loss  to  a  crop  which  is  not  insured  or 
for  which  the  insured  person  is  not 
entitled  to  an  indemnity  because  of 
failure  to  comply  with  the  terms  of  the 
insurance  contract,  but  which  the 
insured  person  believed  to  be  insured,  or 
believed  the  terms  of  the  insurance 
contract  to  have  been  complied  with  or 
waived,  and  (b)  the  Board  of  Directors 
of  the  Corporation,  or  the  Manager  in 
cases  involving  not  more  than 
$100,000.00,  flnds  that:  (1)  an  agent  or 
employee  of  the  Corporation  did  in  fact 
make  such  misrepresentation  or  take 
other  erroneous  action  or  give  erroneous 
advice;  (2)  said  insured  person  relied 
thereon  in  good  faith;  and  (3)  to  require 
the  payment  of  the  additonal  premiums 
or  to  deny  such  insured's  entitlement  to 
the  indemnity  would  not  be  fair  and 
equitable,  such  insured  person  shall  be 
granted  relief  the  same  as  if  otherwise 
entitled  thereto.  Application  for  relief 
under  this  section  must  be  submitted  to 
the  Corporation  in  writing. 

§  436.6    TIte  contract 

The  insurance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insurance  on  a  form 
prescribed  by  the  Corporation.  The 
contract  shall  cover  the  tobacco  crop  as 
provided  in  the  policy.  The  contract 
shall  consist  of  the  application,  the 
policy,  and  the  countj'  actuarial  table. 
Any  changes  made  in  the  contract  shall 
not  affect  its  continuity  from  vear  to 


year.  The  forms  referred  to  in  the 
contract  are  available  at  the  applicable 
service  offices. 

§436.7    The  application  and  policy. 

(a)  Application  for  insurance  on  a 
form  prescribed  by  the  Corporation  may 
be  made  by  any  person  to  cover  such 
person's  share  in  the  tobacco  crop  as 
landlord,  owner-operator,  or  tenant.  The 
application  shall  be  submitted  to  the 
Corporation  at  the  service  office  on  or 
before  the  applicable  closing  date  on  file 
in  the  service  office. 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  applications  in  any 
county  upon  its  determination  that  the 
insurance  risk  is  excessive,  and  also,  for 
the  same  reason,  may  reject  any 
individual  application.  The  Manager  of 
the  Corporation  is  authorized  in  any 
crop  year  to  extend  the  closing  date  for 
submitting  applications  in  any  county, 
by  placing  the  extended  date  on  file  in 
the  applicable  service  offices  and 
publishing  a  notice  in  the  Federal 
Register  upon  the  Manager's 
determination  that  no  adverse 
selectivity  will  result  during  the  period 
of  such  extension.  However,  if  adverse 
conditions  should  develop  during  such' 
period,  the  Corporation  will  immediately 
discontinue  the  acceptance  of 
applications. 

(c)  In  accordance  with  the  provisions 
governing  changes  in  the  contract 
contained  in  policies  issued  under  FCIC 
regulations  for  the  1985  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  in  this  subpert  will  come 
into  effect  as  a  continuation  of  a 
tobacco  contract  issued  under  such  prior 
regulations,  without  the  filing  of  a  new 
application. 

(d)  The  application  for  the  1985  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400— General 
Administrative  Regulations  (7  CFR 
400.37.  400.38)  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Tobacco 
(Guaranteed  Plan)  Insurance  Policy  for 
the  1985  and  succeeding  crop  years  are 
as  follows: 

DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporatioa 

Guaranteed  Production  Plan  of  Tobacco — 
Crop  Insurance  Policy 

(This  is  a  continuous  contract.  Refer  to 
Section  15.) 

AGREEMENT  TO  INSURE:  We  will 
provide  the  insurance  described  in  this  policy 
in  return  for  the  premium  and  your 
compliance  with  all  applicable  provisions. 

Throughout  this  policy,  "you"  and  "your" 
refer  to  the  insured  shown  on  the  accepted 
Application  and  "we."  "us"  and  "our"  refer  to 
the  Federal  Crop  Insurance  Corporation. 
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Tenns  and  Conditions 

1.  Cause  of  loss. 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

(1)  Adverse  weather  conditions: 

(2)  Fire: 

(3)  Insects; 

(4)  Plant  disease; 

(5)  Wildlife: 

(6)  Earthquake: 

(7)  Volcanic  eruption:  or 

(8)  Failure  of  the  irrigation  water  supply 
due  to  an  unavoidable  cause  occurring  after 
the  beginning  of  planting: 

unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section 
9e(5). 

b.  We  will  not  insure  against  any  loss  of 
production  due  to: 

(1)  The  neglect,  mismanagement,  or 
wrongdoing  of  you,  any  member  of  your 
household,  your  tenants  or  employees: 

(2)  The  failure  to  follow  recognized  good 
tobacco  fanning  practices: 

(3)  The  impoundment  of  water  by  any 
governmental,  public  or  private  dam  or 
reservoir  project;  or 

(4)  Any  cause  not  specified  in  section  la  as 
an  insured  loss. 

2.  Crop,  acreage,  and  share  insured. 

a.  The  crop  insured  will  be  tobacco  of  the 
type  shown  as  insurable  in  the  actuarial 
table,  which  is  grown  on  insured  acreage  and 
for  which  a  guarantee  and  premium  rate  are 
provided  by  the  actuarial  table. 
^  b.  The  acreage  insured  for  each  crop  year 
Will  be  tobacco  planted  on  insurable  acreage 
as  designated  by  the  actuarial  table  and  in 
which  you  have  a  share,  as  reported  by  you 
or  as  determined  by  us.  whichever  we  elect. 

c.  The  insured  share  will  be  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  tobacco  at  the  time  of  planting. 

d.  We  do  not  insure  any  acreage: 

(1)  If  the  farming  practices  carried  out  are 
not  in  accordance  with  the  farming  practices 
for  which  the  premium  rates  have  been 
established: 

(2)  On  which  the  tobacco  was  destroyed 
for  the  purpose  of  conforming  with  any  other 
program  administered  by  the  United  States 
Department  of  Agriculture: 

(3)  Which  is  destroyed,  it  is  practical  to 
replant  to  tobacco,  and  such  acreage  is  not 
replanted: 

(4)  Initially  planted  after  the  Hnal  planting 
date  contained  in  the  actuarial  table,  unless 
you  agree  in  writing  on  our  form  to  coverage 
reduction: 

(5)  Planted  tobacco  of  a  discount  variety 
under  the  provisions  of  the  tobacco  price 
support  program: 

(6)  Planted  to  a  type  or  variety  of  tobacco 
not  established  as  adapted  to  the  area  or 
excluded  by  the  actuarial  table:  or 

(7)  Tobacco  planted  for  experimental 
purposes. 

e.  If  insurance  is  provided  for  an  irrigated 
practice: 

(1)  You  must  report  as  irrigated  only  the 
acreage  for  which  you  have  adequate 
facilities  and  water  to  carry  out  a  good 
tobacco  irrigation  practice  at  the  time  of 
planting:  and 


(2)  Any  loss  of  production  caused  by 
failure  to  carry  out  a  good  tobacco  irrigation 
practice,  except  failure  of  the  water  supply 
from  an  unavoidable  cause  occurring  after 
the  beginning  of  planting,  will  be  considered 
as  due  to  an  uninsured  cause.  The  failure  or 
breakdown  of  irrigation  equipment  or 
facilities  «vill  not  be  considered  as  a  failure  of 
the  water  supply  from  an  unavoidable  cause; 
and 

(3)  Insurance  will  not  attach  on  an  irrigated 
basis  on  acreage  otherwise  insurable  on  such 
basis  unless  it  is  designated  as  irrigated  at 
the  time  the  acreage  is  reported. 

f.  We  may  limit  the  insured  acreage  to  any 
acreage  limitation  established  under  any  act 
of  Congress,  if  we  advise  you  of  the  limit 
prior  to  planting. 

3.  Report  of  acreage,  share,  and  practice. 
You  must  report  on  our  form: 

a.  All  the  acreage  of  insurable  types  of 
tobacco  in  the  county  in  which  you  have  a 
share: 

b.  The  practice:  and 

c.  Your  share  at  the  time  of  planting: 
You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  tobacco  planted  in 
the  county.  This  report  must  be  submitted 
annually  on  or  before  the  reporting  date 
established  by  the  actuarial  table.  All 
indemnities  may  be  determined  on  the  basis 
of  information  you  have  submitted  on  this 
report.  If  you  do  not  submit  this  report  by  the 
reporting  date,  we  may  elect  to  determine  by 
unit  the  insured  acreage,  share,  and  practice 
or  we  may  deny  liability  on  any  unit.  Any 
report  submitted  by  you  may  be  revised  only 
upon  our  approval. 

4.  Production  guarantees,  coverage  levels, 
and  prices  for  computing  indemnities. 

a.  The  production  guarantees,  coverage 
levels,  and  prices  for  computing  indemnities 
are  contained  in  the  actuarial  table. 

b.  The  production  guarantee  will  be 
reduced  by  35  percent  for  any  unharvested 
acreage. 

c.  Coverage  level  2  will  apply  if  you  do  not 
elect  a  coverage  level. 

d.  You  may  change  the  coverage  level  and 
price  election  on  or  before  the  closing  date 
for  submitting  applications  for  the  crop  year 
as  established  by  the  actuarial  table. 

5.  Annual  premium. 

a.  The  annual  premium  is  earned  and 
payable  at  the  time  of  planting.  The  amount 
is  computed  by  multiplying  the  production 
guarantee,  times  the  price  election,  times  the 
premium  rate,  times  the  insured  acreage, 
times  your  share  at  the  time  of  planting. 

b.  Interest  will  accrue  at  the  rate  of  one 
and  one-half  percent  (1  '/i%]  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 
first  day  of  the  month  following  the  first 
premium  billing  date. 

c.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insuring  experience  through  the  1983 
crop  year  under  the  terms  of  the  Experience 
Table  contained  in  the  tobacco  policy  for  the 
1984  crop  year,  you  will  continue  to  receive 
the  benefit  of  that  reduction  subject  to  the 
following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1989  crop  yean 


(2)  The  premium  reduction  will  not  increase 
because  of  favorable  experience; 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  1984  policy; 

(4)  Once  the  loss  ratio  exceeds  .80  no 
further  premium  reduction  will  apply:  and 

(5)  Participation  must  be  continuous. 

6.  Deductions  for  debt. 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you 
or  from  any  loan  or  payment  due  you  under 
any  Act  of  Congress  or  program  administered 
by  the  United  States  Department  of 
Agriculture  or  its  Agencies. 

7.  Insurance  period. 

Insurance  attaches  when  the  tobacco  if 
planted  and  ends  at  the  earliest  of: 

a.  Total  destruction  of  the  tobacco: 

b.  Weighing-in  at  the  tobacco  warehouse; 
c  Removal  of  the  tobacco  from  the  unit 

(except  for  curing,  grading,  packing  or 
immediate  delivery  to  the  tobacco 
warehouse); 

d.  Final  adjustment  of  a  loss;  or 

e.  April  30  following  the  normal  harvest 
period. 

8.  Notice  of  damage  or  loss. 

a.  In  case  of  damage  or  probable  loss: 

(1)  You  must  give  us  written  notice  if: 

(a)  During  the  period  before  harvest,  the 
tobacco  on  any  unit  is  damaged  and  you 
decide  not  to  further  care  for  or  harvest  any 
part  of  it: 

(b)  You  want  our  consent  to  put  the 
acreage  to  another  use;  or 

(c)  After  consent  to  put  acreage  to  another 
use  is  given,  additional  damage  occurs. 
Insured  acreage  may  not  be  put  to  another 
use  until  we  have  appraised  the  tobacco  and 
given  written  consent  We  will  not  consent  to 
another  use  until  it  ii  too  late  to  replant.  You 
must  notify  us  when  such  acreage  is  put  to 
another  use. 

(2)  You  must  give  us  notice  at  least  15  days 
before  the  beginning  of  harvest  if  you 
anticipate  a  loss  on  any  unit. 

(3)  If  probable  loss  is  later  determined, 
immediate  notice  must  be  given.  A 
representative  sample  of  the  unharvested 
tobacco  (at  least  10  feet  wide  and  the  entire 
length  of  the  field)  must  remain  unharvested 
for  a  period  of  15  days  from  the  date  of 
notice,  unless  we  give  you  written  consent  to 
harvest  the  sample. 

(4)  Notice  must  be  given  immediately  if  any 
insured  tobacco  is  destroyed  or  damaged  by 
fire  during  the  insurance  period. 

(5)  In  addition  to  the  notices  required  by 
this  section,  if  you  are  going  to  claim  an 
indemnity  on  any  unit,  we  must  be  given 
notice  not  later  than  30  days  after  the  earliest 
of: 

(a)  Total  destruction  of  the  tobacco  on  the 
unit; 

(b)  The  date  marketing  or  other  disposal  of 
the  insured  tobacco  is  completed  on  the  unit; 
or 

(c)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  You  must  obtain  written  consent  from  us 
before  you  destroy  any  of  the  tobacco  which 
is  not  to  be  harvested. 
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c.  We  may  reject  any  claim  for  indemnity  if 
any  of  the  requirements  of  this  section  or 
section  9  are  not  complied  with. 

9.  Claim  for  indemnity. 

a.  Any  claim  for  indemnity  on  a  uni*  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  earliest  of: 

(1)  Total  destruction  of  the  tobacco  on  the 
unit: 

(2)  The  date  marketing  or  other  disposal  of 
the  insured  tobacco  on  the  unit  is  completed; 
or 

(3)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  We  will  not  pay  an  indemnity  unless 
you: 

(1)  Establish  the  total  production  of 
tobacco  on  the  unit  and  that  any  loss  of 
production  has  been  directly  caused  by  one 
or  more  of  the  insured  causes  during  the 
insurance  period;  and 

[2]  Furnish  all  information  we  require 
concerning  the  loss. 

c.  The  indemnity  will  l>e  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Subtracting  therefrom  the  total 
production  of  tobacco  to  be  counted  (see 
section  9e); 

(3)  Multiplying  the  remainder  by  the  price 
election:  and 

(4)  Multiplying  this  product  by  your  share. 

d.  If  the  information  reported  by  you  under 
section  3  of  the  policy: 

(1)  In  the  1985  crop  year  results  in  a  lower 
premium  than  the  actual  premium  determined 
to  be  due,  the  indemnity  wfll  be  reduced 
proportionately. 

(2)  In  the  1986  and  succeeding  crop  years 
results  in  a  lower  premium  than  the  premium 
determined  to  be  due,  the  production 
guarantee  on  the  unit  will  be  computed  on  the 
information  reported  and  not  on  the  actual 
information  determined.  All  production  from 
insurable  acreage,  whether  or  not  reported  as 
insurable,  will  count  against  the  production 
guarantee. 

e.  The  total  production  to  be  counted  for  a 
unit  will  include  all  harvested  and  appraised 
production. 

(1)  Tobacco  production  which,  due  to 
insurable  causes,  has  a  value  less  than  the 
market  price  for  tobacco  of  the  same  type, 
will  be  adjusted  by: 

(a)  Dividing  the  value  per  pound  by  the 
market  price  per  ^und;  and  ' 

(b)  Multiplying  Ike  product  by  the  numl>er 
of  pounds  of  such  tobacco. 

(2)  Appraised  production  to  l>e  counted  will 
include: 

(a)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  tobacco  farming  practices; 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause; 

(c)  Only  the  appraisal  in  excess  of  35 
percent  of  the  production  guarantee  for  all 
other  unharvested  acreage. 

(3)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  is: 


(a)  Not  put  to  another  use  before  harvest  of 
tobacco  becomes  general  in  the  county; 

(b)  Harvested;  or 

(c)  Further  damaged  by  an  insured  cause 
before  the  acreage  is  put  to  another  use. 

(4)  The  amount  of  production  of  any 
unharvested  tobacco  may  be  determined  on 
the  basis  of  field  appraisals  conducted  after 
the  end  of  the  normal  harvest  period. 

(5)  If  you  elect  to  exclude  hail  and  Rre  as 
insured  causes  of  loss  and  the  tobacco  is 
damaged  by  hail  or  Tire,  appraisals  will  be 
made  in  accordance  with  Form  FCI-78, 
"Request  to  Exclude  Hail  and  Fire". 

(6)  The  commingled  production  of  units  will 
be  allocated  to  such  units  in  proportion  to  our 
liability  on  the  harvested  acreage  of  each 
unit. 

f.  You  must  not  abandon  any  acreage  to  us. 

g.  You  must  not  bring  suit  or  action  against 
us  unless  you  have  complied  with  all  policy 
provisions.  If  a  claim  is  denied,  you  may  sue 
us  in  the  United  States  District  Court  under 
the  provisions  of  7  U.S.C.  1508(c).  You  must 
bring  suit  within  12  months  of  the  date  notice 
of  denial  is  mailed  to  and  received  by  you. 

h.  We  will  pay  the  loss  within  30  days  after 
we  reach  agreement  with  you  or  entry  of  a 
final  judgment.  In  no  instance  will  we  be 
liable  for  interest  or  damages  in  connection 
with  any  claim  for  indemnity,  whether  we 
approve  or  disapprove  such  claim. 

i.  If  you  die,  disappear,  or  are  judicially 
declared  incompetent,  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  the  tobacco  is  planted  for  any 
crop  year,  any  indemnity  will  be  paid  to  the 
per8on(s)  we  determine  to  be  beneficially 
entitled  thereto. 

j.  If  you  have  other  Tire  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  Are 
insurance  from  this  policy,  we  will  be  liable 
for  loss  due  to  fire  only  for  the  smaller  of: 

(1)  The  amount  of  indemnity  determined 
pursuant  to  this  contract  without  regard  to 
any  other  insurance:  or 

(2)  The  amount  by  which  the  loss  from  fire 
exceeds  the  indemnity  paid  or  payable  under 
such  other  insurance.  For  the  purposes  of  this 
section,  the  amount  of  loss  from  fire  will  be 
the  difference  between  the  fair  market  value 
of  the  production  on  the  unit  before  the  fire 
and  after  the  fire. 

10.  Concealment  or  fraud. 

We  may  void  the  contract  on  all  crops 
insured  without  affecting  your  liability  for 
premiums  or  waiving  any  right,  including  the 
right  to  collect  any  amount  due  us  if,  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
relating  to  the  contract,  and  such  voidance 
will  be  effective  as  of  the  beginning  of  the 
crop  year  with  respect  to  which  such  act  or 
omission  occurred. 

11.  Transfer  of  right  to  indemnity  on 
insured  share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  indemnity.  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  or  your 
transferee  or  both.  The  transferee  will  have 
all  rights  and  responsibilities  under  the 
contract. 

12.  Assignment  of  indemnity. 


You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year,  only  on  our 
form  and  with  our  approval.  The  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  the  contract. 

13.  Subrogation.  (Recovery  of  loss  from  a 
third  party.) 

Because  you  may  be  able  to  recover  all  or  a 
pari  of  your  loss  from  someone  other  than  us, 
you  must  do  all  you  can  to  preser\-e  any  such 
rights.  If  we  pay  you  for  your  loss  then  your 
right  of  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  to  you. 

14.  Records  and  access  to  farm. 

You  must  keep,  for  two  years  after  the  time 
of  loss,  records  of  the  harvesting,  storage, 
shipment,  sale  or  other  disposition  of  all 
tobacco  produced  on  each  unit  including 
separate  records  showing  the  same 
information  for  production  from  any 
uninsured  acreage.  Any  person  designated  by 
us  will  have  access  to  such  records  and  the 
farm  for  purposes  related  to  the  contract. 

15.  Life  of  contract:  Cancellation  and 
termination. 

a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  canceled  by  you  for  such  crop 
year.  Thereafter,  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  unless 
canceled  or  terminated  as  provided  in  this 
section. 

b.  This  contract  may  be  canceled  by  either 
you  or  us  for  any  succeeding  crop  year  by 
giving  written  notice  on  or  before  the 
cancellation  date  preceding  such  crop  year. 

c.  This  contract  will  be  canceled  if  you  do 
not  furnish  satisfactory  records  of  the 
previous  year's  production  to  us  on  or  before 
the  cancellation  date.  If  the  insured,  prior  to 
the  cancellation  date,  shows,  to  our 
satisfaction,  that  records  are  unavailable  due 
to  conditions  beyond  the  insured's  control, 
such  as  fire,  flood  or  other  natural  disaster, 
the  Field  Actuarial  Office  may  assign  a  yield 
for  that  year.  The  assigned  yield  will  not 
exceed  the  ten-year  average. 

d.  lliis  contract  will  terminate  as  to  any 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  date  preceding  such 
crop  year  for  the  contract  on  which  the 
amount  is  due.  The  date  of  payment  of  the 
amount  due: 

(1)  If  deducted  from  an  indemnify  will  be 
the  date  you  sign  such  claim;  or 

(2)  If  deducted  from  payment  under  another 
program  administered  by  the  United  States 
Departmentof  Agriculture  will  be  the  date 
both  such  other  payment  and  set  off  are 
approved. 

e.  The  cancellation  and  termination  dates 
are  April  15. 

f.  If  you  die  or  are  judicially  declared 
incompetent  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  date  of  death,  judicial  declaration,  or 
dissolution.  If  such  event  occurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  will  continue  in  force  through  the 
crop  year  and  terminate  at  the  end  thereof. 
Death  of  a  partner  in  a  partnership  will 
dis.solve  the  partnership  unless  the 


1824 Federal  Register  /  Vol.  50.  No.  9  /  Monday.  January  14,  1985  /  Rules  and  Regulations 


partnership  agreement  provides  otherwise.  If 
two  or  more  persons  having  a  joint  interest 
are  insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity, 
g.  The  contract  will  terminate  if  no 
premium  is  earned  for  Tive  consecutive  years. 

16.  Contract  changes. 

We  may  change  any  of  the  terms  and 
provisions  of  the  contract  from  year  to  year. 
If  your  price  election  at  which  indemnities 
are  computed  is  no  longer  offered,  the 
actuarial  table  will  provide  the  price  election 
which  you  will  be  deemed  to  have  elected. 
All  contract  changes  will  be  available  at  your 
service  office  by  December  31  (January  15  for 
the  1985  crop  year  only)  preceding  the 
cancellation  date.  Acceptance  of  any  changes 
will  be  conclusively  presumed  in  the  absence 
of  any  notice  from  you  to  cancel  the  contract. 

17.  Meaning  of  terms. 

For  the  purposes  of  guaranteed  tobacco 
crop  insurance: 

a.  "Actuarial  table"  means  the  forms  and 
related  material  for  the  crop  year  approved 
by  us  which  are  available  for  public 
inspection  in  your  service  office,  and  which 
show  the  production  guarantees,  coverage 
levels,  premium  rates,  prices  for  computing 
indemnities,  practices,  insurable  and 
uninsurable  acreage,  and  related  information 
regarding  tobacco  insurance  in  the  county. 

b.  "ASCS"  means  the  Agricultural 
Stabili2ation  and  Conservation  Service  of  the 
United  States  Department  of  Agriculture. 

c.  "County"  means  the  county  shown  on 
the  application  and: 

(1)  Any  additional  land  located  in  a  local 
producing  area  bordering  on  the  county,  as 
shown  by  the  actuarial  table:  and 

(2)  Any  land  identified  by  an  ASCS  Farm 
Serial  Number  for  the  county  but  physically 
located  in  another  county. 

d.  "Crop  year"  means  the  period  wilhin 
which  the  tobacco  is  normally  grown  and  will 
be  designated  by  the  calendar  year  in  which 
the  tobacco  is  normally  harvested. 

e.  "Harvest"  means: 

The  completion  of  cutting  or  priming  of 
tobacco  on  any  acreage  from  which  at  least 
20  percent  of  the  production  guarantee  per 
acre  shown  by  the  actuarial  table  is  cut  or 
primed. 

f.  "Insurable  acreage"  means  the  land 
classified  as  insurable  by  us  and  shown  as 
such  by  the  actuarial  table. 

g.  "Insured"  means  the  person  who 
submitted  the  application  accepted  by  us. 

h.  "Loss  ratio"  means  the  ratio  of 
indemnity(ies)  to  premium(s). 

i.  "Market  price"  means  the  average  price 
determined  for  the  applicable  type  of 
tobacco.  Such  price  will  be  the: 

(1)  Average  price  for  the  preceding  crop 
year  for  any  unit  which  is  not  to  be 
harvested:  or 

(2)  The  average  price  for  the  current  crop 
year  for  any  unit  or  part  thereof  which  is 
harvested. 

j.  "Person"  means  an  individual, 
parinership.  association,  corporation,  estate, 
trust,  or  other  business  enterprise  or  legal 
entity,  and  wherever  applicable,  a  State,  a 
political  subdivision  of  a  Slate,  or  any  agency 
thereof. 

k.  "Planting"  means  transplanting  the 
tobacco  plant  from  the  bed  to  the  field. 


1.  '"Service  office"  means  the  office 
servicing  your  contract  as  shown  on  the 
application  for  insurance  or  such  other 
approved  office  as  may  be  selected  by  you  or 
designated  by  us. 

m.  'Tenant"  means  a  person  who  rents 
land  from  another  person  for  a  share  of  the 
tobacco  or  a  share  of  the  proceeds  therefrom. 

n.  "Unit"  means  all  insurable  acreage  of  an 
insurable  type  of  tobacco  in  the  county  in 
which  you  have  an  insured  share  on  the  date 
of  planting  for  the  crop  year  and  which  is 
identified  by  a  single  ASCS  Farm  Serial 
Number  at  the  time  insurance  first  attaches 
under  this  policy  for  the  crop  year.  Units  will 
be  determined  when  the  acreage  is  reported. 
We  may  reject  or  modify  any  ASCS 
reconstitution  for  the  purpose  of  unit 
definition  if  the  reconstitution  was  in  whole 
or  part  to  defeat  the  purpose  of  the  Federal 
Crop  Insurance  Program  or  to  gain 
disproportionate  advantage  under  this  policy. 
Errors  in  reporting  units  may  be  corrected  by 
us  when  adjusting  a  loss. 

18.  Descriptive  headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  meaning  of  any  of 
the  provisions  of  the  contract. 

19.  Determinations. 

All  determinations  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  our 
determinations,  you  may  obtain 
reconsideration  of  or  appeal  those 
determinations  in  accordance  with  Appeal 
Regulations. 

20.  Notices. 

All  notices  required  to  be  given  by  you 
must  l>e  in  writing  and  received  by  your 
service  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement.  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 

Done  in  Washington,  D.C..  on  December  10, 
1984. 

Dated:  January  8, 1985. 
Approved  by:  Merritt  W.  Sprague, 
Manager. 

Peter  F.  Cole. 

Secretary.  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  85-1049  Filed  1-11-83:  8:45  am) 
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7  CFR  Part  437 
(Docket  No.  1846SI 

Swe«t  Com  Crop  Insurance 
Regulations 

agency:  Federal  Crop  Insurance 
Corporation.  USDA. 
action:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  revises  and 
reissues  the  Sweet  Com  Crop  Insurance 
Regulations  [7  CFR  Part  437).  effective 


for  the  1985  and  succeeding  crop  years 
to  provide  for:  (1)  Changing  to  a 
mandatory  "Actual  Production  History" 
(APH)  basis  by  removing  the  Premium 
Adjustment  Table  and  providing  for 
cancellation  for  not  furnishing  records: 
(2)  adding  as  a  cause  of  loss  the 
unavoidable  failure  of  irrigation  water 
supply;  (3)  changing  the  method  of 
computing  indemnities  when  acreage, 
share  or  practice  is  underreported;  (4) 
revising  the  insurance  period  in  certain 
counties;  and  (5)  deleting  Appendix  A. 
The  intended  effect  of  this  rule  is  to 
comply  with  the  provisions  of 
Departmental  Regulation  1512-1  with 
regard  to  review  of  regulations  issued  by 
FCIC  for  need,  currency,  clarity,  and 
effectiveness.  The  authority  for  the 
promulgation  of  this  rule  is  contained  in 
the  Federal  Crop  Insurance  Act.  as 
amended. 

EFFECTIVE  DATE:  January  14. 1985. 

FOR  FURTHER  INFORMA-PON  CONTACT: 

Peter  F.  Cole,  Secretary.  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture,  Washington,  D.C..  20250. 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1  (December  15, 
1983).  This  action  constitutes  a  review 
as  to  the  need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review 
date  established  for  these  regulations  is 
June  1, 1989. 

Merritt  W.  Sprague.  Manager,  FCIC, 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No,  12291  (February  17, 1981), 
because  it  will  not  result  in:  (a)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (b]  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
governments,  or  a  geographical  region: 
or  (c)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
U.S.-based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets;  and  (2)  will  not  increase 
the  Federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this 
proposed  rule  applies  are:  Title — Crop 
Insurance;  Number  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  CFR 
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Part  3015.  Subpart  V.  published  at  48  FR 
29115  (June  24. 1983). 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act:  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

On  Friday,  November  23, 1984.  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  49 
FR  46149  revising  and  reissuing  the 
Canning  and  Freezing  Sweet  Com  Crop 
Insurance  Regulations  (7  CFR  Part  437). 
effective  for  the  1985  and  succeeding 
crop  years.  The  public  was  given  30 
days  in  which  to  submit  written 
comments  on  the  proposed  rule. 

Comments  were  received  contending 
that  the  Actual  Production  History 
(APH)  program  constitutes  a 
"mandatory  Individual  Yield  Coverage 
(lYC)"  program  and  is  therefore  illegal 
under  the  terms  of  the  Crop  Insurance 
Act.  which  required  a  pilot  lYC  program. 
FCIC  rejects  that  contention." 

The  APH  and  lYC  programs  are  quite 
different,  although  they  share  common 
goals.  For  example:  lYC  is  an  optional 
program:  APH  is  not;  IVC  is  available  on 
a  small  number  of  crops;  APH  will 
eventually  be  offered  on  all  insurable 
crops:  Under  lYC.  coverage  levels  are 
adjusted  at  fixed  rates;  under  APH,  both 
coverages  and  rates  are  adjusted;  under 
lYC,  a  premium  adjustment  table  is 
intended  to  individualize  rates;  under 
APH,  the  premium  adjustment  table  is 
not  necessary  because  the  rates  are 
already  individualized  under  the  yield 
span-rating  concept. 

It  is  further  clear  from  the  statutory 
language,  that  although  a  pilot  lYC 
program  is  required,  a  broad  lYC 
program  mandatory  in  nature  is  not 
prohibited. 

Comments  were  also  received 
contending  that  APH  should  be 
abandoned  or  postponed  because  the 
APH  concept  will  lead  to  declining 
sales.  The  evidence  does  not  support 
this  contention. 

In  the  only  two  crops  currently  being 
operated  under  the  APH  concept — 
cotton  and  rice — producer  participation 
is  up  substantially  over  previous  year 
levels.  Considering  the  relative 
incompatibility  of  cotton  and  rice  to  the 
APH  concept  in  that  yield  levels  have 
been  steadily  declining,  the  increase  in 
participation  is  even  more  telling.  If 
anything.  APH  will  encourage  more 
farmers  to  consider  crop  insurance  as  a 
risk  transfer  program  than  ever  before. 


Since  policy  changes  must,  by 
contract,  be  on  file  by  January  15. 1985. 
good  cause  is  shown  for  making  this  rule 
effective  immediately. 

Other  than  minor  changes  in  language 
and  format,  the  principal  changes  in  the 
sweet  com  policy  are: 

1.  Section  l.a. — Add  the  failure  of 
irrigation  water  supply  because  of  an 
unavoidable  cause  as  an  insurable 
cause  of  loss.  This  clarifies  intent  since 
it  is  implied  as  a  cause  of  loss  in  Section 
2.e.(2). 

2.  Section  5.a. — Remove  the  Premium 
Adjustment  Table.  The  crop  will  be 
insured  on  an  actual  production  history 
(APH)  basis.  Coverages  will  therefore 
reflect  the  actual  production  history  of 
the  crop  on  the  unit.  Insureds  with  good 
loss  experience  who  are  receiving  a 
premium  discount  are  protected  since 
they  will  retain  any  discount  under  the 
present  schedule  through  the  1989  crop 
year  or  until  their  loss  experience 
causes  them  to  lose  the  advantage, 
whichever  is  earlier. 

3.  Section  5. — Remove  the  provisions 
for  the  transfer  of  insurance  experience 
and  for  premium  computation  when 
participation  has  not  been  continuous. 
Deletion  of  the  premium  adjustment 
table  eliminates  the  need  for  these 
provisions. 

4.  Section  7.e — Change  the  end  of  the 
insurance  period  in  certain  counties  in 
Washington  and  Oregon  to  more  closely 
conform  to  the  normal  harvest  period  in 
that  location. 

5.  Section  9.d. — Effective  for  the  1986 
and  succeeding  crop  years  allow  the 
guarantee  only  on  the  acreage,  share,  or 
practice  reported  but  credit  production 
on  the  acreage,  share,  or  practice 
actually  planted  if  the  acreage,  share  or 
practice  reported  results  in  a 
premium  less  than  the  acreage,  share  or 
practice  actually  planted.  When  acres 
are  underreported,  the  production  from 
all  acres  will  be  applied  against  the 
reported  acres  in  calculating 
indemnities.  This  change  will  reduce  the 
indemnities  when  acres  are 
underreported  and  will  reduce  the 
complexity  of  calculations. 

6.  Section  9.e. — Add  a  new  subsection 
to  clarify  the  effect  of  untimely  harvest 
on  total  production  to  be  counted. 

7.  Section  15.c. — Add  a  clause  to 
cancel  the  contract  if  production  history 
is  not  furnished  by  the  cancellation  date. 
An  exception  will  be  allowed  if  the 
insured  can  sho'v.  prior  to  the 
cancellation  date,  that  records  are 
unavailable  due  to  conditions  beyond 
the  insured's  control.  This  clause  is 
required  by  the  change  to  mandatory 
APH. 


8.  Section  17.g. — Add  a  definition  for 
the  term  "Loss  ratio"  to  clarify  its  use  in 
Section  5. 

9.  In  addition  to  the  policy  changes 
FCIC  also  eliminates  the  codification  of 
Appendix  A.  All  FCIC  service  offices  in 
the  United  States  will  be  able  to  advise 
a  producer  if  sweet  com  insurance  is 
offered  in  a  particular  county. 

List  of  Subjects  in  7  CFR  Part  437 

Crop  insurance.  Sweet  corn. 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  etseq.), 
the  Federal  Crop  Insurance  Corporation 
hereby  revises  and  reissues  the  Sweet 
Corn  Crop  Insurance  Regulations  (7  CFR 
Part  437).  effective  for  the  1985  and 
succeeding  crop  years,  to  read  as 
follows: 

PART  437— SWEET  CORN  CROP 
INSURANCE  REGULATIONS 

Subpart— Regulations  for  the  1985  and 
Succeeding  Crop  Years 

Sec. 

437.1  Availability  of  sweet  com  crop 
insurance. 

437.2  Premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed. 

437.3  OMB  control  numbers. 

437.4  Creditors. 

437.5  Good  faith  reliance  on 
misrepresentation. 

437.6  The  contract. 

437.7  The  application  and  policy. 
Authority:  Sees.  506,  516.  Pub.L.  75-430,  52 

Stat.  73.  77  as  amended  (7  U.S.C.  1506, 1516). 

Subpart— Regulations  for  the  1985  and 
Succeeding  Crops  Years 

§  437.1    Availability  of  sweet  com  crop 
insurance. 

Insurance  shall  be  offered  under  the 
provisions  of  this  subpart  on  sweet  corn 
in  counties  within  the  limits  prescribed 
by  and  in  accordance  with  the 
provisions  of  the  Federal  Crop  Insurance 
Act,  as  amended.  The  counties  shall  be 
designated  by  the  Manager  of  the 
Corporation  from  those  approved  by  the 
Board  of  Directors  of  the  Corporation. 

§  437.2    Premium  rates,  production 
guerantees,  coverage  levels,  and  prices  at 
whicti  indemnities  shall  l>e  computed. 

(a)  The  Manager  shall  establish 
premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed  for  sweet 
corn  which  will  be  included  in  the 
actuarial  table  on  file  in  service  offices 
for  the  county  and  which  may  be 
changed  from  year  to  year. 
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(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicant  will 
elect  a  coverage  level  and  price  at  which 
indemnities  will  be  computed  from 
among  those  levels  and  prices  contained 
in  the  actuarial  table  for  the  crop  year. 

S  437.3    0MB  Control  numbers. 
The  information  collection 
requirements  contained  in  these 
regulations  (7  CFR  437)  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  U.S.C.  Chapter  35  and  have  been 
assigned  OMB  Nos.  0563-0003  and  0563- 
0007. 

9437.4    CrM«ors. 

An  interest  of  a  person  in  an  insured 
crop  existing  by  virtue  of  a  lien, 
mortgage,  garnishment,  levy,  execution, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contract. 

S  437.5    GoodfaNlirtlianc«en 
Ritorvpressntatlon. 

Notwithstanding  any  other  provision 
of  the  sweet  com  insurance  contract, 
whenever  (a)  an  insured  person  under  a 
contract  of  crop  insurance  entered  into 
under  these  regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agency  or 
employee  of  the  Corporation  (1)  is 
indebted  to  the  Corporation  for 
additional  premiums,  or  (2)  has  suffered 
a  loss  to  a  crop  which  is  not  insured  or 
for  which  the  insured  person  is  not 
entitled  to  an  indemnity  because  of 
failure  to  comply  with  the  terms  of  the 
insurance  contract,  but  which  the 
insured  person  believed  to  be  insured,  or 
believed  the  terms  of  the  insurance 
contract  to  have  been  complied  with  or 
waived,  and  (b)  the  Board  of  Directors 
of  the  Corporation,  or  the  .Manager  in 
cases  involving  not  more  than 
SlOO.000.00,  finds  that:  (1)  an  agent  or 
employee  of  the  Corporation  did  in  fact 
make  such  misrepresentation  or  take 
other  erroneous  action  or  give  erroneous 
advice:  (2)  said  insured  person  relied 
thereon  in  good  faith:  and  (3)  to  require 
the  payment  of  the  additional  premiums 
or  to  deny  such  insured's  entitlement  to 
the  indemnity  would  not  be  fair  and 
equitable,  such  insured  person  shall  be 
granted  relief  the  same  as  if  otherwise 
entitled  thereto.  Application  for  relief 
under  this  section  must  be  submitted  to 
the  Corporation  in  writing. 

9437.6    The  contract 

The  insurance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insurance  on  a  form 


prescribed  by  the  Corporation.  The 
contract  shall  cover  the  sweet  com  crop 
as  provided  in  the  policy.  The  contract 
shall  consist  of  the  application,  the 
policy,  and  the  county  actuarial  table. 
Any  changes  made  in  the  contract  shall 
not  affect  its  continuity  from  year  to 
year.  The  forms  referred  to  in  the 
contract  are  available  at  the  applicable 
service  offices. 

9  437.7    The  appHcaOon  and  poMcy. 

(a)  Application  for  insurance  on  a 
form  prescribed  by  the  Corporation  may 
be  made  by  any  person  to  cover  such 
person's  share  in  the  sweet  com  crop  as 
landlord,  owner-operator,  or  tenant  The 
application  shall  be  submitted  to  the 
Corporation  at  the  service  office  on  or 
before  the  applicable  closing  date  on  file 
in  the  service  office. 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  applications  in  any 
county  upon  its  determination  that  the 
insurance  risk  is  excessive,  and  also,  for 
the  same  reason,  may  reject  any 
individual  application.  The  Manager  of 
the  Corporation  is  authorized  in  any 
crop  year  to  extend  the  closing  date  for 
submitting  applications  in  any  county, 
by  placing  the  extended  date  on  file  in 
the  applicable  service  office  and 
publishing  a  notice  in  the  Federal 
Register  upon  the  Manager's 
determinabon  that  no  adverse 
selectivity  will  result  during  the  period 
of  such  extension.  However,  if  adverse 
conditions  should  develop  during  such 
period,  the  Corporation  will  immediately 
discontinue  the  acceptance  of 
applications. 

(c)  In  accordance  with  the  provisions 
governing  changes  in  the  contract 
contained  in  policies  issued  under  FCIC 
regulations  for  the  1985  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  in  this  subpart  will  come 
into  effect  as  a  continuation  of  a  sweet 
com  contract  issued  under  such  prior 
regulations,  without  the  filing  of  a  new 
application. 

(d)  The  application  for  the  1985  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400— General 
Administrative  Regulations  (7  CFR 
400.37,  40a38)  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Sweet  Com 
Insurance  Policy  for  the  1985  and 
succeeding  crop  years  are  as  follows: 

DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Sneet  Com — Crop  Insurance  Policy 

(This  is  a  continuous  contract.  Refer  to 
Section  15.) 

ACREEMEiNT  TO  INSURE:  We  will 
provide  the  insurance  described  in  this  policy 


In  return  for  the  premium  and  your 
compliance  with  all  applicable  provisions. 
Throughout  this  policy,  "you"  and  "your" 
refer  to  die  insured  shown  on  the  accepted 
Application  and  "we."  "us"  and  "our"  refer  to 
the  Federal  Crop  Insurance  Corporation. 

Terms  and  Conditions 

1.  Causes  of  loss. 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

(1)  Adverse  weather  conditions: 

(2)  Fire; 

(3)  Insects; 

(4)  Plant  disease: 

(5)  Wildlife; 
(S)  Earthquake: 

(7)  Volcanic  eruption:  or 

|8)  Failure  of  the  irrigation  water  supply 
due  to  an  unavoidable  cause  occurring  after 
the  beginning  of  planting: 
unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section 
9e(5). 

b.  We  will  not  insure  against  any  loss  of 
production  due  to: 

(1)  Sweet  com  not  being  timely  harvested, 
unless  it  is  determined  that,  due  to  unusual 
weather  conditions,  a  substantial  numlier  of 
acres  of  sweet  com  in  the  area  were  ready 
for  harvest  at  the  same  time; 

(2)  The  neglect,  mismanagement,  or 
wrongdoing  of  you.  any  member  of  your 
household,  your  tenants  or  employees: 

(3)  The  failure  to  follow  recognized  good 
sweet  com  farming  practices: 

(4)  The  impoundment  of  water  by  any 
governmental,  public  or  private  dam  or 
reservoir  project;  or 

(3)  Any  cause  not  specified  in  section  la  as 
an  insured  loss. 
2.  Crop,  acreage,  and  share  insured. 

a.  The  crop  insured  will  be  canning  and 
freezing  sweet  com  grown  on  insured 
acreage,  for  which  a  guarantee  and  premium 
rate  are  provided  by  the  actuarial  table. 

b.  The  acreage  insured  for  each  crop  year 
will  be  sweet  com  planted  on  insurable 
acreage  as  designated  by  the  actuarial  table 
and  in  which  you  have  a  share,  as  reported 
by  you  or  as  determined  by  us,  whichever  we 
elect. 

c.  The  insured  share  will  be  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  sweet  com  at  the  time  of  planting. 

d.  We  do  not  insure  any  acreage: 

(1)  Of  sweet  com  not  grown  under  a 
contract  executed  with  a  processor  or 
excluded  from  the  processor  contract  for.  or 
during,  the  crop  year  (The  contract  must  be 
executed  and  effective  l>efore  you  report  your 
acreage.): 

(2)  if  the  farming  practices  carried  out  are 
not  in  accordance  with  the  farming  practices 
for  which  the  premium  rates  have  been 
established: 

(3)  Which  is  irrigated  and  an  irrigated 
practice  is  not  provided  by  the  actuarial  table 
unless  you  elect  to  insure  the  acreage  as 
nonirrigated  by  reporting  it  as  insurable 
under  section  3: 


i 
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(4)  Which  is  destroyed,  it  is  practical  to 
replHnt  to  sweet  com.  and  such  acreage  is  not 
rephinted; 

(5)  Initially  planted  after  the  final  planting 
date  contained  in  the  actuarial  table: 

(6)  Of  volunteer  sweel  com: 

(7)  Planted  to  a  type  or  variety  of  sweet 
com  not  established  as  adapted  to  the  area 
or  excluded  by  the  lactuarial  table: 

(8)  Planted  for  the  development  or 
production  of  hybrid  setd  or  for  experimental 
purposes:  or 

(9)  Planted  with  a  cwp  other  than  sweet 
corn. 

e.  If  insurance  is  provided  for  an  irrigated 
practice: 

(1)  You  must  report  as  irrigated  only  the 
acreage  for  which  you  have  adequate 
facilities  and  water  to  carry  out  a  good  sweet 
com  irrigation  practice  at  the  time  of 
planting:  and 

(2)  Any  loss  of  production  caused  by 
failure  to  carry  out  a  good  sweet  com 
irrigation  practice,  except  failure  of  the  water 
supply  from  an  unavoidable  cause  occurring 
after  the  beginning  of  planting,  will  be 
considered  as  due  to  an  uninsured  cause.  The 
failure  or  breakdown  of  irrigation  equipment 
or  facilities  will  not  be  considered  as  a  failure 
of  the  water  supply  from  an  unavoidable 
cause. 

f.  We  may  limit  the  insured  acreage  to  any 
acreage  limitation  established  under  any  Act 
of  Congress,  if  we  advise  you  of  the  limit 
prior  to  planting. 

g.  An  instrument  in  the  form  of  a  "lease" 
under  which  you  retain  control  of  the  acreage 
on  which  the  insured  crop  is  grown  and 
which  provides  for  deliverj-  of  the  crop  under 
certain  conditions  and  at  a  stipulated  pricefs) 
will,  for  the  purpose  of  this  contract,  be 
treated  as  a  contract  under  which  you  have 
the  share  in  the  crop. 

3.  Report  of  acreage,  share,  and  practice. 
You  must  report  on  our  form: 

a.  All  the  acreage  of  sweet  corn  in  the 
county  in  which  you  have  a  share: 

b.  The  practice:  and 

c.  Your  share  at  the  time  of  planting: 
You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  sweet  corn 
planted  in  the  county.  This  report  must  be 
submitted  annually  on  or  before  the  reporting 
date  established  by  the  actuarial  table.  All 
indemnities  may  be  determined  on  the  basis 
of  information  you  have  submitted  on  this 
report.  If  you  do  not  submit  this  report  by  the 
reporting  date,  we  may  elect  to  determine  by 
unit  the  insured  acreage,  share,  and  practice 
or  we  may  deny  liability  on  any  unit.  Any 
report  submitted  by  you  may  be  revised  only 
upon  our  approval. 

4.  Production  guarantees,  coverage  levels, 
and  prices  at  which  indemnities  shall  be 
computed. 

a.  The  production  guarantees,  coverage 
levels,  and  prices  for  computing  indemnities 
are  in  the  actuarial  table. 

b.  Coverage  level  2  will  apply  if  you  have 
not  elected  a  coverage  level. 

c.  You  may  change  the  coverage  level  and 
price  election  on  or  before  the  closing  date 
for  submitting  applications  for  the  crop  year 
as  established  by  the  actuarial  table. 

5.  Annual  premium. 


a.  The  annual  premium  is  earned  and 
payable  at  the  time  of  planting.  The  amount 
is  computed  by  multiplying  the  production 
guarantee  times  the  price  election,  times  the 
premium  rate,  times  the  insured  acreage, 
times  your  share  at  the  time  of  planting. 

b.  Interest  will  accrue  at  the  rate 'of  one 
and  one-half  percent  (1  V4%)  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 
first  day  of  the  month  following  the  first 
premium  billing  date. 

c.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insuring  experience  through  the  1983 
crop  year  under  the  terms  of  the  Experience 
Table  contained  in  the  sweet  com  policy  for 
the  1984  crop  year,  you  will  continue  to 
receive  the  benefit  of  that  reduction  subject 
to  the  following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1989  crop  yean 

(2)  The  premium  reduction  will  not  increase 
because  of  favorable  experience: 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  1984  policy: 

(4)  Once  the  loss  ratio  exceed  .80  no  further 
premium  reduction  will  be  applicable:  and 

(5)  Participation  must  be  continuous. 

6.  Deductions  for  debt. 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you 
or  from  any  loan  or  payment  due  you  under 
any  Act  of  Congress  or  program  administered 
by  the  United  States  Department  of 
Agriculture  or  its  Agencies. 

7.  Insurance  period. 

Insurance  attaches  when  the  sweel  com  is 
planted  and  ends  at  the  earliest  of: 

a.  Total  destmction  of  the  sweet  com: 

b.  Harvest: 

c.  Final  adjustment  of  a  loss: 

d.  The  date  by  which  sweet  com  acreage 
should  have  been  harvested:  or 

e.  The  following  dates  of  the  calendar  year 
in  which  the  sweet  com  is  normally 
har\-ested: 

(1)  Benton.  Clackamas,  Columbia. 
Lane,  Linn,  Marion.  Multnomah, 
Polk.  Washington,  and  Yamhill 
Counties.  Oregon:  and  Clark  and 
Cowlitz  Counties 

Washington October  20; 

(2)  All  other  Washington 

Counties October  10; 

(3)  All  other  Oregon  counties  and  all 
other  states September  20. 

8.  Notice  of  damage  or  loss. 

a.  In  case  of  damage  or  probable  loss: 
(1)  You  must  give  us  written  notice  if: 

(a)  During  the  period  before  harvest,  the 
sweet  com  on  any  unit  is  damaged  and  you 
decide  not  to  further  care  for  or  harvest  any 
part  of  it: 

(b)  You  want  our  consent  to  put  the 
acreage  to  another  use:  or 

(c)  After  consent  to  put  acreage  to  another 
use  is  given,  additional  damage  occurs. 
Insured  acreage  may  not  be  put  to  another 
use  until  we  have  appraised  the  sweet  com 
and  given  written  consent.  We  will  not 
consent  to  another  use  until  it  is  too  late  to 
replant.  You  must  notify  us  when  such 
acreage  is  put  to  another  use. 


(2)  If  you  anticipate  a  loss  on  any  unit,  you 
must  give  us  notice: 

(a)  At  least  15  days  before  the  beginning  of 
harvest:  or 

(b)  Immediately,  if  probable  loss  is  later 
determined.  A  representatve  sample  of  the 
unharvested  sweet  com  (at  least  10  feet  wide 
and  the  entire  length  of  the  field)  must  be  left 
intact  for  a  period  of  15  days  from  the  date  of 
notice  unless  we  give  you  written  consent  to 
harvest  the  sample. 

(3)  If  you  are  going  to  claim  an  indemnity 
on  any  unit  which  is  not  to  be  harvested  or 
on  which  harvest  has  been  discontinued, 
notice  must  be  given  not  later  than  48  hours: 

(a)  Before  the  time  harvest  would  normally 
start:  or 

(b)  After  discontinuance  of  harvest. 

If  such  notice  is  not  given  or  if  unharvested 
acreage  is  not  left  intact,  the  appraisal  on 
such  acreage  will  be  the  production 
guarantee. 

(4)  Unless  notice  has  been  given  under 
subsection  (3)  above,  and  in  addition  to  the 
other  notices  required  by  this  section,  if  you 
are  going  to  claim  an  indemnity  on  any  unit, 
we  must  be  given  notice  not  later  than  30 
days  after  the  earliest  of: 

(a)  Total  destruction  of  the  sweet  com  on 
the  unit: 

(b)  Harvest  of  the  unit;  or 

(c)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  You  must  obtain  written  consent  from  us 
before  you  destroy  any  of  the  sweet  com 
which  is  not  to  be  harvested. 

c.  We  may  reject  any  claim  for  indemnity  if 
any  of  the  requirements  of  this  section  or 
section  9  are  not  complied  with. 

9.  Claim  for  indemnity. 

a.  Any  claim  for  indemnity  on  a  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  earliers  of: 

(1)  Total  destruction  of  the  sweet  com  on 
the  unit; 

(2)  Harvest  of  the  unit;  or 

(3)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  We  will  not  pay  any  indemnity  unless 
you: 

(1)  Establish  the  total  production  of  sweet 
com  on  the  unit  and  that  any  loss  of 
production  has  been  directly  caused  by  one 
or  more  of  the  insured  causes  during  the 
insurance  period;  and 

(2)  Fumish  all  information  we  require 
conceming  the  loss. 

c.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
productioo^arantee: 

(2)  Subtracting  therefrom  the  total 
production  of  sweet  com  to  be  counted  (see 
section  9e): 

(3)  Multiplying  the  remainder  by  the  price 
election:  and 

(4)  Multiplying  this  result  by  your  share. 

d.  If  the  information  reported  by  you  under 
section  3  of  the  policy: 

(1)  In  the  1985  crop  year  results  in  a  lower 
premium  than  the  actual  premium  determined 
to  be  due.  the  indemnity  will  be  reduced 
proportionately. 

(2)  In  the  1986  and  succeeding  crop  years 
results  in  a  lower  premium  than  the  premium 
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determined  lo  be  due.  the  produr.tion 
guarantee  on  the  unit  will  be  computed  on  the 
information  reported  and  not  on  the 
information  actually  determined.  All 
production  from  in^turable  acreage,  whether 
or  not  reported  as  insurable  will  count 
against  the  production  guarantee. 

e.  The  total  production  (Tons)  to  be 
counted  for  a  unit  will  include  all  harvested 
and  appraised  production. 

(1)  Appraised  production  to  be  counted  will 
include: 

(a)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes  and  failurp  to  follow 
recognized  z»yi  sweet  com  fanning 
practices: 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  prior  written  cosnent  or 
damaged  solely  by  an  uninsured  cause: 

(c)  Any  appraised  production  on 
unharvested  acreage. 

(2)  If  any  acreage  of  sweet  com  is  not 
timely  harvested  the  production  to  count  will 
be  the  greater  of  the: 

(a)  Appraised  production:  or 

(b)  Dollar  amount  received  from  the 
processor  divided  by  the  processor's  base 
contract  price  per  ton. 

(3)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  lo  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  is: 

(a)  Not  put  to  another  use  before  harvest  of 
sweet  com  becomes  general  in  the  county: 

(b)  Harvested;  or 

(c)  Further  damaged  by  an  insured  cause 
before  the  acreage  is  put  to  another  use. 

(4)  The  amount  of  production  of  any 
unharvested  sweet  com  may  be  determined 
on  the  basis  of  field  appraisals  conducted 
after  the  end  of  the  insurance  period. 

(5)  If  you  have  elected  to  exchide  hail  and 
fire  as  insured  causes  of  loss  and  the  sweet 
com  is  damaged  by  hail  or  fire,  appraisals 
will  be  made  in  accordance  with  Form  FO- 
78.  "Request  to  Exclude  Hail  and  Ffre". 

(6)  The  commingled  production  of  units  will 
be  allocated  to  such  units  in  proportion  to  our 
liability  on  the  harvested  acreage  of  each 
unit. 

f.  You  must  not  abandon  any  acreage  to  us. 

g.  You  may  not  bring  suit  or  action  against 
us  unless  you  have  complied  with  all  policy 
provisions.  If  a  claim  is  denied,  you  may  sue 
us  in  the  United  States  District  Court  under 
the  provisions  of  7  U.S.C.  1508(0).  You  must 
bring  suit  within  12  months  of  the  date  notice 
of  denial  is  mailed  lo  and  received  by  you. 

h.  We  will  pay  the  loss  within  30  days  after 
we  reach  agreement  with  you  or  entry  of  a 
final  judgment.  In  no  instance  will  we  be 
liable  for  interest  or  damages  in  connection 
with  any  claim  for  indemnity,  whether  we 
approve  or  disapprove  such  claim. 

i.  If  you  die.  disappear,  or  are  judicially 
declared  incompetent,  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  the  sweet  com  is  planted  for 
any  crop  year,  any  indemnity  Y^ill  be  paid  lo 
the  person(s)  we  determine  to  be  beneticially 
entitled  thereto. 

j.  If  you  have  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fire 


insurance  from  this  policy,  we  will  be  liable 
for  loss  due  to  Rre  only  for  the  smaller  of  the 
amount: 

(1)  Of  indemnity  determined  pursuant  to 
this  contract  without  regard  lo  any  other 
insurance:  or 

(2)  By  which  the  loss  from  fire  exceeds  the 
indemnity  paid  or  payable  under  such  other 
insurance.  For  the  purposes  of  this  section, 
the  amount  of  loss  from  fire  will  be  the 
difference  between  the  fair  market  value  of 
the  production  on  the  unit  before  the  Tire  and 
after  the  fire. 

10.  Concealment  or  fraud. 

We  may  void  the  contract  on  all  craps 
insured  without  affecting  your  liability  for 
premiums  or  waiving  any  right,  including  the 
right  to  collect  any  amount  due  us  if.  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
relating  to  the  contract,  and  such  voidance 
will  be  effective  as  of  the  beginning  of  the 
crop  year  with  respect  to  which  such  act  or 
omission  occurred. 

11.  Transfer  of  right  to  indemnity  on 
insured  share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  indemnity.  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  or  your 
transferee  or  both.  The  transferee  will  have 
all  rights  and  responsibilities  under  the 
contract. 

12.  Assignment  of  indemnity. 

You  may  assign  lo  another  party  your  right 
to  an  indemnity  for  the  crop  year,  only  on  our 
form  and  with  our  approval.  The  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  the  contract. 

13.  Subrogation.  (Recovery  of  loss  from  a 
third  party.) 

Because  you  may  be  able  to  recover  all  or  a 
part  of  your  loss  from  someone  other  than  us. 
you  must  do  all  you  can  to  preserve  any  such 
rights.  If  we  pay  you  for  your  loss  then  your 
right  of  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  to  you. 

14.  Records  and  access  to  farm. 

You  must  keep,  for  two  years  after  the  time 
of  loss,  records  of  the  harvesting,  storage, 
shipment,  sale  or  other  disposition  of  all 
sweet  com  produced  on  each  unit  including 
separate  records  showing  the  same 
information  for  production  from  any 
uninsured  acreage.  Any  person  designated  by 
us  will  have  access  lo  such  records  and  the 
farm  for  purposes  related  lo  the  contract. 

15.  Life  of  contract:  Cancellation  and 
termination. 

a.  This  contratt  will  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  canceled  by  you  for  such  crop 
year.  Thereafter,  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  unless 
canceled  or  terminated  as  provided  in  this 
section. 

b.  This  contract  may  be  canceled  by  either 
you  or  us  for  any  crop  year  by  giving  written 
notice  on  or  before  the  cancellation  date 
preceding  such  crop  year. 

c.  This  contract  will  be  canceled  if  you  do 
not  fumish  satisfactory  records  of  the 
previous  year's  production  to  us  on  or  before 
the  cancellation  date.  If  the  insured,  prior  to 


the  cancellation  date,  shows,  to  our 
satisfaction,  that  records  are  unavailable  due 
to  conditions  beyond  the  insured's  control, 
such  as  fire,  flood  or  other  natural  disaster, 
the  Field  Acturial  Office  may  assign  a  yield 
for  that  year.  The  assigned  yield  will  not 
exceed  the  ten-year  average. 

d.  This  contract  will  terminate  as  to  any 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  date  preceding  such 
crop  year  for  the  contract  on  which  the 
amount  is  due.  The  dale  of  payment  of  the 
amount  due: 

(1)  If  deducted  from  an  indemnity  claim 
will  be  the  date  you  sign  the  claim;  or 

(2)  If  deducted  from  payment  under  another 
program  administered  by  the  United  States 
Department  of  Agriculture  will  be  the  date 
both  such  other  payment  of  set-off  are 
approved. 

e.  The  cancellation  and  termination  dates 
are  April  IS. 

f.  If  you  die  or  are  judicially  declared 
incompetent,  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  date  of  death,  judicial  declaration,  or 
dissolution.  If  such  event  occurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  will  continue  in  force  through  the 
crop  year  and  terminate  at  the  end  thereof. 
Death  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
partnership  agreement  provides  otherwise.  If 
two  or  more  persons  having  a  joint  interest 
are  insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 

g.  The  contract  will  terminate  if  no 
premium  is  earned  for  five  consecutive  years. 

16.  Contract  changes. 

We  may  change  any  of  the  terms  and 
provisions  of  the  contract  from  year  to  year. 
If  your  price  election  at  which  indemnities 
are  computed  is  no  longer  offered,  the 
actuarial  table  will  provide  the  price  election 
which  you  are  deemed  to  have  elected.  All 
contract  changes  will  be  available  at  your 
service  by  December  31  (|anuary  15  for  the 
1985  crop  year  only)  preceding  the 
cancellation  date.  Acceptance  of  any  changes 
will  be  conclusively  presumed  in  the  absence 
of  any  notice  from  you  to  cancel  the  contract. 

17.  Meaning  of  teima. 

For  the  purposes  of  sweet  com  crop 
insurance: 

a.  "Actuarial  table"  means  the  forms  and 
related  material  for  the  crop  year  approved 
by  us  which  are  available  for  public 
inspection  in  your  service  office,  and  which 
show  the  production  guarantees,  coverage 
levels,  premium  rates,  prices  for  computing 
indemnities,  practices,  insurable  and 
uninsurable  acreage,  and  related  information 
regarding  sweet  com  insurance  in  the  county. 

b.  "County"  means  the  county  shown  on 
the  application  and  any  additional  land 
located  in  a  local  producing  area  bordering 
on  the  county,  as  shown  by  the  actuarial 
table. 

c.  "Crop  year"  means  the  period  within 
which  the  sweet  com  is  normally  grown  and 
is  designated  by  the  calendar  year  in  which 
the  sweet  corn  is  normally  harvested. 
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d.  "ilarvest"  means  the  removal  of  (he  ears 
and  husks  from  the  stalks  for  the  purpose  of 
delivery  to  the  processor. 

c.  "Insurable  acreage**  means  the  land 
classiTied  as  insurable  by  us  and  shown  as 
such  by  the  actuarial  table. 

f.  "Insured"  means  the  perton  who 
submitted  the  application  accepted  by  us. 

g.  "Loss  ratio"  means  the  mtio  of 
itidemnitylies)  to  premium{s). 

h.  "Person*'  means  an  individual, 
partnership,  association,  corporation,  estate. 
trust,  or  other  business  enterprise  or  legal 
entity,  and  wherever  applicable,  a  State,  a 
political  sutxlivision  of  a  State,  or  any  agency 
(hereof. 

i.  "Service  office"  means  tile  office 
servicing  your  contract  as  shown  on  the 
application  for  insurance  or  such  approved 
(•ffice  as  may  be  selected  by  you  or 
designated  by  us. 

).  "Tenant"  means  a  perso*  who  rents  land 
from  another  person  for  a  share  of  the  sweet 
corn  or  a  share  of  the  proceeds  therefrom. 

k.  "Unit"  means  all  insurable  acreage  of 
sweet  com  in  the  county  on  the  date  of 
[ilanting  for  the  crop  year 

(1)  In  which  you  have  100  percent  share:  or 

(2)  Which  is  owned  by  one  entity  and 
('perated  by  another  entity  on  a  share  basis. 
I.arid  rented  for  cash,  a  fixed  commodity 
payment,  or  any  consideration  other  than  a 
.share  in  the  sweet  com  on  siK:h  land  will  be 
considered  as  owned  by  the  lessee.  Land 
which  would  otherwise  be  one  unit  may  be 
ilivided  according  to  applicable  guidelines  on 
tile  in  your  service  office  or  by  written 
i'greement  with  us.  We  will  determine  units 
as  herein  defined  when  the  acreage  is 
reported.  Errors  in  reporting  luch  units  may 
lie  corrected  by  us  to  confoni)  to  applicable 
guidelines  when  adjusting  a  kiss.  We  may 
consider  any  acreage  and  share  thereof 
reported  by  or  for  your  spouae  or  child  or  any 
member  of  your  household  to  be  your  bona 
fide  share  or  the  bona  fide  share  of  any  other 
person  having  an  interest  therein. 

18.  Descriptive  headings. 

The  descriptive  headings  of  the  Vuritnts 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
effect  the  construction  or  meaning  of  any  of 
l*ie  provisions  of  the  contract 

19.  Determinations.  | 

.»\ll  determinations  requirefl  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  our 
c'ctt-rminations.  you  may  obtain 
reconsideration  of  or  appeal  those 
determinations  in  accordanc*  wilh  /Kftinmi 
Regulations. 

20.  Notices. 

.All  notices  required  to  be  gi\en  by  yon 
f.ii'St  be  in  writing  and  received  by  your 
>'.  rvice  office  within  the  designated  time 
unless  otherwise  provided  by  the  iH>tice 
roqdiremenl.  Notices  required  to  be  given 
iminediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  b>  the  time  of  our 
receipt  of  the  written  notice. 

Done  in  Washington.  D.C..)on  DefemfKif  26, 

Peter  F,  Cole. 

Secretary,  Federal Crvp Insii^twf: 
Corporation. 


Dated:  January  a  ISBS. 

Approved  by: 
Merritt  W.  Sprague. 
Mana^r. 
(FR  Doc.  85-104«  Filed  1-11-85;  8:45  amj 

Agricultural  Marlceting  Service 

7  CFR  Part  910 

I  L«mon  Reg.  498;  L«mon  Reg.  497;  AmdL  1] 

Lemons  Grown  in  Calfornia  and 
Arizona;  Umitation  of  Handling 

agency:  Agricultural  Marketing  Ser\ice. 

USDA. 

ACTION*.  Final  rule. 

SUMMANV:  This  action  establishes  the 
quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  the  fresh 
market  at  230.000  cartons  during  the 
period  January  13-19. 1985,  and 
increases  the  quantity  of  lemons  that 
may  be  shipped  to  255.000  cartons 
during  the  period  January  8-12. 1985. 
Such  action  is  needed  to  provide  for 
orderly  marketing  of  fresh  lemons  for 
such  periods  due  to  the  marketing 
situation  confronting  the  lemon  industry'. 
DATES:  The  regulation  becomes  effective 
January  13. 1965,  and  the  amendment  is 
effective  for  the  period  Januarj'  6-12, 
1985. 

FOR  FURTHER  INFORMATION  CONTACT 
William  J.  Doyle.  Chief.  Fruit  Branch. 
F&V.  AMS.  USDA.  Washington,  D.C. 
20250,  telephone  202^47-5975. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291  and  has  been 
designated  a  "non-major"  rule.  William 
T.  Manley,  Deputy  Administrator, 
Agricultural  Marketing  Service,  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  final  rule  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
This  action  is  based  upon  the 
recommendations  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  hereby  found  that  this 
action  will  tend  to  effectuate  the 
d(;tlcired  policy  of  the  act. 

This  action  is  consistent  with  the 
marketing  policy  currently  in  effect.  The 
committee  met  publicly  on  January  8, 


1985.  at  Los  Angeles.  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended  a  quantity  of  lemons 
deemed  advisable  to  be  handled  during 
the  specified  weeks.  The  committee 
reports  that  lemon  demand  is  good. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effectve  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553).  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  and  amendment  are  based 
and  the  effective  date  necessary  to 
effectuate  the  declared  policy  of  the  act. 
Interested  persons  were  given  an 
opportunity  to  submit  information  and 
views  on  the  regulation  at  an  open 
meeting,  and  the  amendment  relieves 
restrictions  on  the  handling  of  lemons.  It 
is  necessary  to  effectuate  the  declared 
purposes  of  the  act  to  make  these 
regulatorj'  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 

Lis!  of  Subjects  in  7  CFR  Part  919 

Marketing  Agreements  and  Orders, 
California.  Arizona,  Lemons. 

PART  910— [AMENDED] 

1.  Section  910.798  is  added  to  read  as 
fojlows: 

§  910.79S    Lemon  Regulation  49t. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  January  13, 
1985.  through  January  19, 1985.  is 
established  at  230.000  cartons. 

2.  Section  910.797  Lemon  Regulation 
497  is  revised  to  read  as  follows: 

§  910.797    Lemon  Regulation  497. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  January  6, 
1985.  through  Januarj'  12. 1985.  is 
established  at  255.000  cartons: 

(Sees.  1-19,  48  Stat.  31.  as  amended:  7  U.S.C 
601-6-4) 

Dated:  January  9. 1965. 

Thomas  R.  Clark, 

Deputy  Director,  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Service 

|FR  Doc.  85-1056  Filed  1-10-85:  8:45  am) 
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7  CFR  Part  989 

(Docket  No.  F«V  A0-1M-A12I 

Raisins  Produced  From  Grapes  Grown 
in  Calif omia;  Order  Amending  Order 

AOCNCV:  Agricultural  Marketing  Service. 

USDA. 

ACTKMC  Final  rule. 


:  This  final  rule  amends  the 
California  raisin  marketing  agreement 
and  order  program.  The  amendment  was 
favored  by  the  required  two-thirds 
majority  of  growers  voting  in  a 
referendum.  The  amendment  adds 
authority  for  a  Raisin  Diversion  Program 
(RDP).  Iht)vision  was  also  made  for  an 
increase  in  the  desirable  carryout  for 
Natural  (sun-dried)  Seedless  (NS) 
raisins  and  for  related  conforming 
changes  needed  in  the  event  the 
Committee  determines  an  RDP  is 
warranted.  The  RDP  will  provide  the 
industry  with  a  means  of  reducing  raisin 
production  by  decreasing  the  quantity  of 
grapes  grown  to  be  dried  into  raisins  in 
order  to  bring  the  raisin  supply  more 
closely  in  line  with  market  needs.  The 
increase  in  the  desirable  carryout  will 
make  more  NS  raisins  available  from 
the  prior  year's  production  for  early 
season  shipment  until  new  crop  raisins 
are  ready  for  processing  and  shipment 
in  order  to  assist  the  industry  to 
increase  raisin  shipments.  The  changes 
are  expected  to  improve  the 
effectiveness  and  operation  of  the 
marketing  order  program.  The 
amendments  were  based  on  proposals 
submitted  by  the  Committee  which 
works  with  USDA  in  administering  the 
program. 

Based  on  the  proposals  made  by  the 
Committee,  a  public  hearing  was  held  on 
October  2. 1984,  in  Fresno,  California.  A 
referendum  was  conducted  by  the 
Department  by  mail  ballot  during 
December  15  through  24. 1984. 
EFFECTIVE  DATE:  These  regulations  will 
become  effective  February  13. 1985. 
except  that  the  addition  of  the  RDP, 
§  989.56,  will  become  effective  January 
8. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  M.  Grasberger.  Acting  Chief. 
Specialty  Crops  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA, 
Washington.  DC.  20250.  Telephone: 
(202)  447-5053. 

SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding:  Notice  of 
hearing — Issued  September  20. 1984,  and 
published  September  24. 1984  (49  FR 
37424):  Final  Decision — Issued 
December  5. 1984.  and  published 
December  11. 1984  (49  FR  48194).  A 
correction  to  the  final  decision  and 


referendum  order  was  issued  December 
20. 1984  and  published  December  21. 
1984  (49  FR  49834). 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and  557 
of  Title  5  of  the  United  States  Code,  and 
therefore  is  not  subject  to  the 
requirements  of  Executive  Order  12291. 

William  T.  Manley.  Acting 
Administrator,  Agricultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Findings  and  determinations 

The  findings  and  determinations 
hereinafter  set  forth  are  supplementary 
and  in  addition  to  the  findings  and 
determinations  previously  made  in 
connection  with  the  issuance  of  the 
aforesaid  order  and  of  the  previously 
issued  amendments  thereto.  Except  the 
findings  as  to  the  base  period  for  parity 
computation,  and  except  insofar  as  such 
findings  and  determinations  may  be  in 
confiict  with  the  findings  and 
determinations  set  forth  herein,  all  of 
said  prior  findings  and  determinations 
are  hereby  ratified  and  affirmed. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.),  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
Part  900),  a  public  hearing  was  held 
upon  proposed  amendment  of  the 
marketing  agreement,  as  amended,  and 
Order  No.  989,  as  amended  (7  CFR  Part 
989),  regulating  the  handling  of  raisins 
produced  from  grapes  grown  in 
California. 

Upon  the  basis  of  the  record  it  is 
found  that: 

(1)  The  order,  as  amended  and  as 
hereby  further  amended,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  policy  of  the 
act; 

(2)  The  order,  as  amended,  and  as 
hereby  further  amended,  regulates  the 
handling  of  raisins  produced  from 
gr.ipcs  grown  in  the  production  area  in 
the  same  manner  as,  and  is  applicable 
only  to  persons  in  the  respective  classes 
of  commercial  and  industrial  activity 
specified  in,  the  marketing  agreement 
and  order  upon  which  hearings  have 
been  held; 

(3)  The  order,  as  amended,  and  as 
hereby  further  amended,  is  limited  in  its 
application  to  the  smallest  regional 
production  area  which  is  practicable, 
consistent  with  carrying  out  the 
declared  policy  of  the  act.  and  the 
issuance  of  several  orders  applicable  to 


subdivisions  of  the  production  area 
would  not  effectively  carry  out  the 
declared  policy  of  the  act; 

(4)  There  are  no  differences  in  the 
production  and  marketing  of  raisins 
produced  from  grapes  grown  in  the 
production  area  which  make  necessary 
different  terms  and  provisions 
applicable  to  different  parts  of  such 
area;  and 

(5)  All  handling  of  raisins  produced 
from  grapes  grown  in  the  production 
area  is  in  the  current  of  interstate  or 
foreign  commerce  or  directly  burdens, 
obstructs  or  affects  such  commerce. 

(b)  Additional  findings.  For  good 
cause  it  is  necessary  and  in  the  public 
interest  to  make  all  of  the  amendatory 
provisions  relating  to  the  RDP  effective 
upon  signature.  The  authority  for  the 
RDP  must  be  available  immediately  for 
the  Committee  to  consider  its  adoption 
for  the  1984-85  crop  year.  The  raisin 
producers  need  to  be  given  advance 
notice  in  order  to  consider  their  pruning 
and  cultural  practices  during  the 
dormant  season  which  usually  occurs 
during  the  months  of  December  and 
January.  If  the  30  day  requirement 
period  after  publication  were  adopted 
for  this  year,  producers  would  not  be 
permitted  sufficient  time  to  participate 
in  the  program. 

The  increase  in  the  desirable  carryout, 
the  change  in  the  "definition  of 
producer",  and  the  addition  to  the 
marketing  policy  of  tonnage  diverted 
will  not  be  used  until  at  least  the  end  of 
the  crop  year  ending  July  31. 1985. 
Therefore,  these  changes  will  not 
become  effective  until  30  days  after 
publication  in  the  Federal  Register 
(section  553(d),  Administrative 
Procedure  Act.  5  U.S.C.  551-559). 

(c)  Determinations.  It  is  hereby 
determined  that: 

(1)  The  "Marketing  Agreement,  as 
Amended,  Regulating  the  Handling  of 
Raisins  Produced  from  Grapes  Grown  in 
California"  upon  which  the  aforesaid 
public  hearing  was  held  has  been  signed 
by  handlers  (excluding  cooperative 
associations  of  producers  who  are  not 
engaged  in  processing,  distributing,  or 
shipping  covered  by  the  said  order,  as 
amended,  and  as  hereby  further 
amended)  who.  during  the  period  August 
1, 1983  through  July  31, 1984.  handled  not 
less  than  50  percent  of  the  volume  of 
such  raisins  covered  by  the  said  order, 
as  amended,  and  as  hereby  further 
amended,  and 

(2)  The  issuance  of  this  amendatory 
order,  amending  the  aforesaid  order,  as 
amended,  is  favored  or  approved  by  at 
least  two-thirds  of  the  producers  who 
participated  in  a  referendum  on  the 
question  of  its  approval  and  who  during 
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the  period  August  1. 1983  through  July 
31, 1984  (which  has  been  deemed  to  be  a 
rf  presentative  period),  have  been 
engaged  within  the  State  of  California, 
in  the  production  of  grapes  which  were 
sun-dried  or  dehydrated  by  artificial 
means  until  they  became  raisins  for 
market,  such  producers  having  also 
produced  for  market  at  least  two-thirds 
of  the  volume  of  such  commodity 
represented  in  the  referendum. 

List  of  Subject  in  7  CFR  Part  989 

Marketing  agreements  and  orders. 
Grapes.  Raisins.  California. 

Order  Relative  to  Handling 

It  is  therefore  ordered,  that  on  and 
after  the  effective  date  hereof,  the 
handling  of  raisins  produced  from 
grapes  grown  California  shall  be  in 
conformity  to  and  in  compliance  with 
the  terms  and  conditions  of  the  said 
order,  as  hereby  amended,  as  follows: 

PART  989— (AMENDED] 

1.  Section  989.11  is  revised  to  read  as 
follows: 

§989.11    Producer. 

"Producer"  means  any  person 
engaged  in  a  proprietary  capacity  in  the 
production  of  grapes  which  are  sun- 
dried  or  dehydrated  by  artificial  means 
until  they  become  raisins:  Provided, 
That  a  "producer"  shall  include  any 
person  whose  production  unit  has 
qualified  for  diversion  under  a  diversion 
program  announced  by  the  Committee. 

2.  Section  989.54(a)  is  amended  by 
revising  the  fifth  sentence  to  read  as 

follows: 

§989.54    MartceUng  poMcyJ 

(a)  Trade  demand.  *  *  I*  The 
desirable  carryout  shall  be  increased 
from  45,000  to  60,000  tons  for  Natural 
(sun-dried]  Seedless  raisins  at  a  rate  of 
5.000  tons  per  year  for  three  crop  years 
following  the  effective  dale  of  this 
amended  subpart.  *   *   * 

3.  Section  989.54(b)  is  amended  by 
adding  a  proviso  at  the  end  of  the  first 
sentence  to  read  as  follows: 

§989.54    Maiteting  poltoy. 


(b)  *  *  *:  Provided.  That  such 
production  estimate  shall  include  by 
varietal  type  the  raisins  handlers  are 
expected  to  acquire  from  producers  and 
the  total  tonnage  of  raisins  diverted 
under  a  raisin  diversion  program. 

«  •  •  «  * 

4.  A  new  S  989.56  is  added  to  the 
order  to  read  as  follows: 


§  989.56    Raisin  diversion  program. 

(a)  Announcement  of  program.  On  or 
before  November  30  of  each  crop  year, 
the  Committee  shall  hold  a  meeting  to 
review  production  data,  supply  data, 
demand  data,  including  anticipated 
demand  to  all  potential  market  outlets, 
desirable  carryout  inventory  and  other 
matters  relating  to  the  quantity  of 
raisins  of  all  varietal  types.  When  the 
Committee  determines  that  raisins  exist 
in  the  reserve  pool  in  excess  of 
projected  market  needs  for  any  varietal 
type,  it  may  announce  the  amount  of 
such  tonnage  eligible  for  diversion 
during  the  subsequent  crop  year.  At  the 
same  time,  the  Committee  shall 
determine  and  announce  to  producers, 
handlers,  and  the  cooperative 
bargaining  association(s]  the  allowable 
harvest  cost  to  be  applicable  to  such 
diversion  tonnage:  Provided,  TTiat 
during  the  1984-85  crop  year,  these 
actions  shall  be  taken  as  soon  as 
practicable  after  the  effective  date  of 
this  amended  subpart. 

(b)  Voluntary  diversion.  No  producer 
shall  be  required  to  participate  in  any 
raisin  diversion  program. 

(c)  Issuance  of  diversion  certificates. 
After  the  Committee  announces  a  raisin 
diversion  program,  any  producer  may 
divert  grapes  of  his/her  own  production 
and  receive  from  the  Committee  a 
diversion  certificate  in  accordance  with 
the  applicable  rules  and  regulations. 
Such  certificates  only  may  be  submitted 
by  producers  to  handlers  in  accordance 
with  applicable  rules  and  regulations. 
Diversion  certificates  issued  by  the 
Committee  shall  apply  to  a  specific 
production  unit  and  shall  be  equal  to  the 
creditable  fruit  weight  of  such  raisins 
produced  on  such  unit  during  the  prior 
crop  year  or  the  last  prior  crop  year 
eligible  for  such  diversion. 

(d)  Redemption  of  diversion 
certificates.  Handlers  may  redeem 
diversion  certificates  for  reserve  pool 
raisins.  To  redeem  a  certificate,  a 
handler  must  present  the  diversion 
certificate  to  the  Committee  and  pay  the 
Committee  an  amount  equal  to  the 
har\'est  cost  it  has  established  for  the 
entire  tonnage  represented  on  the 
diversion  certificates.  Upon  receipt  of 
the  diversion  certificate,  the  Committee 
shall  note  on  the  certificate  that  it  it 
cancelled. 

(e)  Implementation  of  the  program. 
The  Committee  shall  establish,  with  the 
approval  of  the  Secretary,  such  rules 
and  regulations  as  may  be  necessary  for 
the  implementation  and  operation  of  a 
raisin  diversion  program. 

(Sees.  1-19,  48  Stat.  31.  as  amended:  7  U.S.C 
601-674) 

Dated:  January  a  1985. 


The  amendatory  provisions  relating  to 
the  Raisin  Diversion  Program  will 
become  effective  on  January  6. 1985.  All 
other  changes  will  become  effective  30 
days  after  publication  in  the  Federal 
Register. 
CW.  IMcMillan. 

Assistant  Secretary.  Marketing  cmd- 
Inspection  Services. 

|FR  13(>c.  83-079  Filed  1-11-85:  8:45  am] 
BILLING  COOC  J«1»«>-li 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES      , 

Social  Security  Administration 

20  CFR  Part  404 

(Regulations  No.  41 

Federal  Old-Age,  Survivors,  and 
Disability  Insurvice;  Sick  Pay 

agency:  Social  Security  Administration. 

HHS. 

action:  Final  rule. 

summary:  These  rules  implement 
section  3  of  Pub.  L.  97-123  with  respect 
to  employees  of  State  and  local 
governments  who  are  covered  by  Social 
Security  pursuant  to  agreements  under 
section  218  of  the  Social  Security  Act 
(the  Act).  They  provide  that  sickness 
and  accident  disability  payments  (or 
sick  pay)  paid  in  the  six  calendar 
months  after  the  calendar  month  the 
employee  stopped  working  are  wages 
(with  certain  exceptions)  when  paid  to 
the  employee  or  the  employee's 
dependents.  Corresponding  provisions 
with  respect  to  Social  Security  tax 
requirements  for  private  sector 
employers  and  employees  have  been 
implemented  by  Internal  Revenue 
Service  (IRS)  regulations.  Also,  to  the 
extent  that  "wages"  are  defined  for 
other  purposes,  e.g..  Social  Security  ' 
benefit  computation,  these  regulations 
are  applicable  to  all  covered  employees. 
Under  the  prior  law.  sick  pay  paid  in  the 
six  calendar  months  after  the  employee 
stopped  working  was  not  wages  if  paid 
under  a  qualified  plan  or  system  set  up 
by  the  employer. 

We  published  a  Notice  of  Proposed 
Rulemaking  on  April  20. 1984  (49  FR 
16805)  concerning  these  sick  pay 
provisions.  No  comments  were  received. 
No  changes  have  been  made  with 
respect  to  these  final  regulations  except 
for  minor,  technical  corrections. 
DATE:  These  regulations  are  effective 
January  14. 19B5. 

FOR  FURTHER  INFORMATION  CONTACT: 
C.H.  Campbell,  l^gal  Assistant  Office 
of  Regulations.  Social  Security 
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Administration.  6401  Security 
Boulevard.  Baltimore.  Maryland  21235, 
(301)597-3408. 

SUPPLEMCNTARY  INFORMATION:  Section 
209(b)  of  the  Social  Security  Act.  which 
describes  when  sick  pay  under  a  plan  or 
system  is  not  treated  as  wages  for  Social 
Security  coverage  purposes,  was 
amended  by  section  3(a)  of  Pub.  L  97- 
123.  The  amended  section  excludes  from 
the  term  "wages"  only  payments 
received  under  a  workmen's 
compensation  law.  The  parallel  section 
in  the  Internal  Revenue  Code  (IRC) — 
section  3121(a)(2) — was  similarly 
amended. 

The  statutory  amendment  was 
effective  on  January  1. 1982.  The 
attached  regulations  which  implement 
this  statutory  amendment  provide  that 
sick  pay  paid  to  an  employee  or  his  or 
her  dependents  on  or  after  January  1. 

1982  in  the  6-calendar  month  period 
immediately  following  the  last  calendar 
month  in  which  the  employee  worked  is 
wages  except  that  any  portion  of  the 
sick  pay  attributable  to  the  employee's 
own  contribution  to  a  sickness  or 
accident  disability  plan  is  not  wages. 
Under  the  law  that  was  in  effect  prior  to 
January  1. 1982.  sick  pay  paid  in  the  6- 
calendar  month  period  following  the  last 
month  in  which  the  employee  worked 
and  paid  under  a  qualified  plan  or 
system  set  up  by  the  employer,  is  not 
wages. 

Sick  pay  paid  more  than  six  calendar 
months  after  the  calendar  month  in 
which  the  employee  stopped  working 
continues  to  be  excluded  from  wages. 
Also,  payments  to  employees  under  a 
worker's  compensation  law  continue  not 
to  be  treated  as  wages  and  we  are 
including  in  the  attached  regulations  a 
statement  to  that  effect. 

Sick  Pay  Paid  by  a  Third  Party  Payor 

In  accordance  with  the  statutory 
amendment,  these  rules  provide  that 
sick  pay  includes  third  party  payments 
(e.g..  insurance  company  payments). 
Consequently,  sick  pay  paid  to  an 
employee  by  a  third  party  is  wages 
unless  it  is  attributable  to  the 
employee's  contributions  to  a  sickness 
or  accident  disability  plan  (e.g.. 
employee-paid  insurance  premiums). 

Note. — We  published  on  Septemt>er  30, 

1983  in  the  Federal  Register  (see  48  FR  44771) 
a  final  regulation  on  a  State  government's 
responsibility  to  pay  Social  Security 
contributions  (equivalent  to  the  combined 
employer  and  employee  tax  imposed  on 
private  employers)  on  the  sick  pay  paid  the 
employee  by  the  third  party.  This  separate 
regulation  provides  that  sick  pay  is 
considered  paid  when  the  employer  receives 
notice  of  the  payment  from  the  third  party. 
This  regulation  should  allow  employers 


adequate  notice  of  the  sick  pay  payment  so 
that  they  may  make  timely  payment  of  the 
Social  Security  contributions  and  avoid  being 
Hssessed  interest  charges  for  late  payment. 

Temporary  Disability  Insurance  (TDI) 
Payments 

Section  3(e)  of  Pub.  L.  97-123  provides 
that  payments  under  a  State's  temporary 
disability  insurance  (TDI)  laws  are 
wages.  These  State  "TDI  laws 
compensate  employees  who  are  unable 
to  pursue  gainful  employment  because 
of  short-term  nonoccupational  sickness 
or  accident  disability.  Only  6  States 
have  such  programs:  California,  Rhode 
Island,  New  York,  New  Jersey,  Hawaii, 
and  Puerto  Rico. 

These  regulations  provide  that  TDI 
payments  made  in  the  6-calendar 
months  period  immediately  following 
the  last  calendar  month  in  which  the 
employee  worked  for  the  employer  are 
wages,  excluding  any  portion  of  the 
payments  attributable  to  the  employee's 
contribution. 

Regulatory  Procedures 

Executive  Order  12291 — These  rules 
have  been  reviewed  under  Executive 
Order  (EO)  12291  and  do  not  meet  the 
criteria  for  a  major  regulation.  They  will 
directly  affect  only  States  (and, 
indirectly  local  government  employers). 
Determinations  of  amount  of  Social 
Security  contributions  due  on  wages  of 
State  and  local  employees  for  Social 
Security  purposes  is  under  the 
jurisdiction  of  the  Social  Security 
Administration  (SSA).  (Taxation  of 
wages  of  other  employees  for  Social 
Security  purposes  is  under  the 
jurisdiction  of  the  Internal  Revenue 
Service.)  Increased  contributions  from 
coverage  of  sick  pay  of  employees  of 
State  and  local  governments  should 
remain  in  the  $12  million  through  $14 
million  range  for  each  Tiscal  year  from 
1984  through  1986.  Since  these  rules  do 
not  have  an  effect  on  the  economy  of 
$100  million  or  more  in  a  single  year, 
they  do  not  constitute  a  major  regulation 
under  E.0. 12291.  Additionally,  these 
costs  are  primarily  attributable  to  a 
change  in  the  law  and  not  to  any 
regulatory  changes  that  are  based  on  the 
statutory  changes. 

Paperwork  Reduction  Act — These 
regulations  impose  no  reporting/ 
recordkeeping  requirements  requiring 
OMB  clearance. 

Regulatory  Flexibility  Act — We 
certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  any  impact  will  be  solely  the 
result  of  legislation  rather  than  these 
regulations.  Therefore,  a  regulatory 
Hexibility  analysis,  as  required  by  Pub. 


L  96-354.  the  Regulatory  Flexibility  Act. 
is  not  required. 

(Catalog  of  Federal  Domestic  Assistance 
Programs:  No.  13.802  Social  Security 
Disability  Insurance:  No.  13.803  Social 
Security — Retirement  Insurance;  No.  13.805 
Social  Security — Survivors  Insurance) 

List  of  subjects  in  20  CFR  404 

Administrative  practice  and 
procedure.  Death  benefits.  Disability 
benefits.  Old-Age.  Survivors,  and 
Disability  Insurance. 

Dated:  October  5. 1984. 
Martha  A.  McSteen. 

A  cling  Commissioner  of  Social  Security. 

Approved:  December  11, 1984. 
Margaret  M.  Heckler. 
Secretary  of  Health  and  Human  Sen-ices. 

PART  404— {AMENDED] 

For  the  reasons  set  out  in  the 
preamble.  Part  404  of  Chapter  III.  title 
20.  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

Subpart  K— Employment,  Wages,  Self- 
Employment  and  Self-Employment 
Income 

1.  The  authority  citation  for  Subpart  K 
reads  as  follows: 

Authority:  Sees.  205.  209.  210.  211.  229.  230. 
231.  and  1102  of  the  Social  Security  Act.  53 
Stat.  1368.  49  Stat.  625.  64  Stat.  492.  81  Stat. 
833.  86  Stat.  416.  86  Stat.  1367.  49  Stat.  647: 
sec.  5  of  Heorganization  Plan  No.  1  of  1953:  67 
Stat.  631.  42  U.S.C.  405.  409,  410,  411.  429.  43a 
431,  and  1302:  and  5  U.S.C.  Appendix. 

2.  In  §  404.1049  paragraph  (a)(2]  is 
revised  to  read  as  follows: 

§  404.1049    Payments  under  an  employer 
plan  or  system  tliat  are  excluded  from 
wages. 

(a)  *  *  * 

(2)  You  or  your  dependents' — 

(i)  Medical  or  hospitalization 
expenses  connected  with  sickness  or 
accident  disability;  or 

(ii)  Death. 
***** 

3.  In  S  404.1051,  the  section  title  is 
revised  to  read  as  follows: 

§404.1051    Payments  on  account  of 
sickness  and  accident  disability  or  related 
medical  or  tiospitalizatlon  expenses — paid 
more  than  6  montt>s  after  work  stopped. 

***** 

4.  A  new  S  404.1051A  is  added  to  read 
as  follows: 

§  404. 1 05 1 A    Payments  on  account  of 
sickness  and  accident  disability— paid  In 
ttv9  6-montti  period  after  work  stopped. 

(a)  Payments  made  prior  to  January  1. 
1982.  Sickness  and  accident  disability 
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led  to  read 


payments  that  are  paid  by  the  employer 
to  or  on  behalf  of  the  employee  or 
employee's  dependents  or  into  a  fund  to 
provide  for  such  payments  are  excluded 
from  wages  if — 

(1)  Paid  prior  to  January  1. 1982  and 

(2)  Paid  under  a  plan  or  system  set  up 
by  the  employer  or 

(3)  Paid  more  than  6  calendar  months 
after  the  month  the  employee  last 
worked. 

(b)  Payments  made  after  December 
31.  1981.  (1)  Except  when  the  payment 
amount  is  attributable  to  the  employee's 
contribution,  any  sickness  or  accident 
disability  payments  paid  by  an 
employer  or  third  party  to  an  employee 
or  the  employee's  dependents,  or  paid 
under  a  State  temporary  disability 
insurance  (TDI)  program  to  an 
employee,  that  are  paid  within  the  initial 
6-calendar  month  period  after  the  last 
calendar  month  the  employee  worked, 
are  wages. 

(2)  Employee  contributions  to 
employers'  sickness  and  accident 
disability  plans  may  include  the 
premiums  paid  by  an  employee  under  an 
insurance  contract  providing  for 
payments  to  the  employee  in  the  event 
of  disability  or  the  contributions  paid  by 
an  employee  to  a  State  TDI  fund  for 
payments  to  the  employee  in  the  event 
of  disability.  Such  contributions  are 
wages  when  deducted  from  the 
employee's  pay,  but  the  benefits  paid  to 
the  employee  or  employee's  dependents 
as  sickness  or  accident  disability 
payments  that  are  based  on  such 
contributions  are  not  wages. 

(c)  Employer  premium  contributions 
for  insurance  or  into  a  fund  to  provide 
payments  (b  an  employee  upon  the 
future  occurrence  of  sickness  and 
accident  disability  are  not  wages. 
However,  see  paragraphs  (a)  and  (b)  of 
this  section  regarding  payments  from  the 
insurance  or  fund  paid  to  the  employee 
upon  the  occurrence  of  sickness  or 
accident  disability. 

(d)  Payments  that  are  paid  to  the 
employee  under  a  worker's 
compensation  law  are  not  wages. 

(ej  For  purposes  of  this  section,  the 
employee's  dependents  include  the 
employee's  husband  or  vtfife,  children, 
and  members  of  the  immediate  family. 
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Food  and  Drug  Administration 

21  CFR  Parts  105  and  107 
(Docket  No.  82N-0130]       | 

Infant  Formula;  Labeling  Requirements 
AGENCY:  Food  and  Drug  Administration. 


action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  establishing 
labeling  requirements  for  infant  formula, 
including  the  label  declaration  of 
nutrients  required  by  the  Infant  Formula 
Act  of  1980;  a  "use  by"  date;  a  warning 
statement  to  inform  consumers  of 
consequences  of  improper  preparation 
or  use;  a  statement  informing  consumers 
that  infant  formula  should  be  used  as 
directed  by  a  physician;  and  directions 
for  preparation  and  use,  including 
pictograms  and  a  symbol  to  indicate  the 
need  for  dilution.  An  exemption  from 
certain  labeling  requirements  is 
provided  for  individual  containers 
containing  infant  formula  in  a  ready-to- 
feed  form  in  multiunit  packages.  This 
final  rule  provides  necessary 
information  to  health  care  professionals 
and  consumers,  including  those  who 
cannot  read  English,  on  the  appropriate 
preparation  and  use  of  infant  formulas 
to  assure  the  health  and  well  being  of 
formula-fed  infants. 
DATES:  This  final  rule  will  become 
effective  on  January  14, 1986  for  all 
affected  products  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce  on  or  after  that 
date.  Objections  by  February  13, 1985  on 
§§  105.65  (c),  (d),  and  (e)  and  107.10. 
ADDRESS:  Objections  should  be  sent  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 
Nicholas  Duy,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-204),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-245-3117. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  12. 1983  (48  FR 
31880],  FDA  proposed  to  establish 
labeling  regulations  for  infant  formula 
to:  (1)  Require  that  nutrients  be  declared 
in  a  specified  format;  (2)  require  a 
statement  of  the  number  of  fluid  ounces 
supplying  100  kilocalories;  (3)  require 
the  declaration  of  water  and 
carbohydrate  levels  in  addition  to  the 
nutrients  required  by  the  Infant  Formula 
Act;  (4)  permit  vitamin  A,  vitamin  D, 
and  vitamin  E  content  to  be  declared 
parenthetically  in  alternative  units  in 
addition  to  the  required  International 
Units;  (5)  require  a  statement  concerning 
iron  content  on  the  principal  display 
panel;  (6)  require  the  heading 
"DIRECTIONS  FOR  PREPARATION 
AND  USE"  and  beneath  this  heading 
directions  for  storage,  preparation,  and 
use;  (7)  require  a  pictogram  depicting  the 
major  steps  for  preparation  of  that 
infant  formula;  (8)  require  a  "Use  by"  or 


"Expiration"  date  and  its  declaration;  (9) 
require  the  statement  "add  water"  or 
"do  not  add  water",  as  appropriate,  to 
appear  on  the  principal  display  panel; 
and  (10)  require,  for  concentrated  infant 
formulas,  a  symbol  indicating  the  need 
for  the  addition  of  water  on  the  principal 
display  panel.  Interested  persons  were 
given  until  September  12, 1983,  to 
comment  on  the  proposal. 

In  response  to  the  proposal,  FDA 
received  96  letters,  each  containing  1  or 
more  comments,  from  consumers,  health 
care  professionals,  universities,  food 
assistance  program  directors,  trade 
organizations.  State  and  county 
departments  of  health,  consumer 
advocacy  organizations,  a  foreign 
government,  and  professional 
organizations.  All  letters,  except  one, 
supported  the  proposal,  at  least  in  part. 
A  number  of  comments  did  not  address      • 
the  issues  raised  by  the  proposal  and 
are  not  discussed  in  this  document.  In 
response  to  the  comments,  FDA  revised 
some  proposed  requirements  and  added 
some  provisions.  These  changes  (1) 
permit  sodium,  potassium,  and  chloride 
levels  to  be  declared  parenthetically  in 
alternative  units;  (2)  permit,  under 
certain  conditions,  the  declaration  of 
nutrients  not  required  by  the  Infant 
Formula  Act;  (3)  require  "use  by"  dating, 
rather  than  "use  by"  or  "expiration" 
dating;  (4)  delete  the  proposed 
requirement  for  declaration  of  maximum 
recommended  storage  temperatures;  (5) 
require  a  warning  statement  about  the        1 
importance  of  following  directions  for         * 
preparation  or  use;  (6)  require  a 
statement  that  parents  should  consult 
their  physicians  about  the  use  of  infant 
formulas;  and  (7)  provide  an  exemption 
from  some  labeling  requirements  for 
individual  containers  of  ready-to-feed 
formulas  in  multiunit  packages. 

The  comments  on  the  proposal  and 
the  agency's  responses  are  as  follows: 

GENERAL  COMMENTS 

1.  One  comment  requested  that  the 
lettering  size  for  the  nutrient  information 
be  increased  to  at  least  one-eighth  inch 
high  and  that  any  warning  or  directional 
information  be  increased  to  at  least  one- 
quarter  inch  high. 

FDA  advises  that  this  requested 
change  is  inappropriate  for  this 
proceeding.  The  agency's  minimum  type 
size  requirements  (one-sixteenth  inch 
high)  for  most  food  packages,  including 
infant  formulas,  are  set  forth  in  §  101.2 
(21  CFR  101.2)  and  therefore  any  change 
in  these  requirements  would  have  to  be 
proposed  in  the  Federal  Register  with  an 
opportunity  for  interested  persons  to 
comment.  The  agency  will  entertain 
petitions  to  amend  §  101.2  from  anyone 
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interested  in  changing  the  minimum  type 
size  requirements  for  infant  fonnuJa 
labels  where  the  petitioner  can 
demonstrate  a  need  for  such  a  change. 

2.  One  comment  suggested  requiring 
package  inserts  so  that  written 
information  that  could  be  verified  by  the 
consumer  could  be  provided. 

The  agency  has  not  adopted  this 
requirement  because  it  would  be  merely 
a  duplication  of  the  label  information 
required  by  these  regulations.  Thus, 
requiring  package  inserts  would  be 
cosUy  to  manufacturers,  thereby 
increasing  the  cost  without  additional 
benefits  to  the  consumer.  The  comment 
provided  no  information  to  justify  the 
additional  cost  of  requiring  package 
inserts. 

3.  One  comment  asked  how  much  cost 
would  be  added  to  infant  formulas  by 
r»^quiring  these  label  changes. 

The  agency  stated  in  the  preamble  to 
the  proposal  that  these  regulations  will 
impose  a  one-time  estimated  cost  of 
S50.000  for  the  industry.  Because  sales  of 
infant  formula?  in  the  United  States  are 
estimated  to  exceed  S500  million 
annually,  the  cost  of  these  regulations 
will  not  have  a  perceptible  effect  on  the 
retail  price  of  infant  formula.  The  few 
revisions  made  in  the  flnal  rule  will  not 
significantly  change  these  estimates. 

4.  One  comment  stated  that  artificial 
colors  or  flavors  should  not  be  in  foods. 

The  agency  advises  that  it  is  unaware 
of  any  manufacturer  who  uses  color 
additives  or  artificial  flavors  in  infant 
formulas.  The  agency  further  advises, 
however,  that  if  a  manufacturer  wanted 
to  use  color  additives  or  artificial  flavors 
in  infant  formulas,  the  agency  could  not 
preclude  such  usage  if  all  applicable 
regulations  governing  the  use  of  color 
additives  and  flavoring  ingredients  are 
complied  with.  The  agency  points  out 
that,  in  the  event  color  additives  or 
artificial  flavors  are  used.  1 101.22(c) 
requires  their  declaration  on  the  label, 
thereby  giving  those  consumers  who 
wish  to  avoid  these  ingredients  the 
opportunity  to  do  so. 

5.  One  comment  recommended 
extending  the  effective  date  to  at  least  1 
year  after  the  date  of  publication.  The 
comment  stated  that  this  final  rule 
requires  changing  labels  for  every 
product  made  by  every  infant  formula 
manufacturer,  and  that  these  changes 
cannot  be  completed  in  6  months. 

The  agency  agrees  with  this 
recommendation.  The  agency 
encourages  manufacturers  to  make  these 
changes  as  soon  as  possible.  Except  as 
to  any  provisions  that  may  be  stayed  by 
the  filing  of  proper  objections,  all 
affected  products  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce  on  or  after  January 


14. 1986  shall  fully  comply  with  this  final 
rule. 

6.  One  comment  suggested  the 
elimination  of  concentrated  infant 
formulas  because  of  the  possibility  of 
inappropriate  and  unsafe  use  of  the 
product.  Another  comment 
recommended  that  FDA  prohibit  the  sale 
of  infant  formulas  in  areas  where 
consumers  may  not  fully  understand 
how  to  prepare  and  use  the  product 
safely. 

The  agency  advises  that  Congress  has 
not  given  FDA  the  authority  to  prohibit 
the  sale  of  a  food  or  the  authority  to 
seize  a  food  unless  it  is  adulterated  or 
misbranded.  Moreover.  FDA  has  no  data 
to  suggest  that  concentrated  infant 
formulas  present  a  safety  problem. 

7.  Two  comments  expressed  concern 
about  "overloaded"  and  complex 
regulations  and  their  lack  of  clarity. 

The  agency  does  not  believe  that  the 
regulations  are  unclear,  overloaded,  or 
overly  complex  To  the  contrary,  the 
objective  of  this  Rnal  rule  is  to  simpbfy. 
clarify,  and  provide  a  uniform  format  for 
infant  formula  labeling.  Many 
manufacturers  are  currently  voluntarily 
providing  much  of  the  information 
required  by  this  flnal  rule.  However,  the 
information  provided  is  not  always 
presented  in  a  clear,  concise,  uniform 
manner.  The  agency  believes  that  this 
final  rule  will  rectify  this. 

8.  One  comment  suggested  providing 
the  same  information  that  is  required  in 
the  United  States  on  labels  of  exported 
infant  formula. 

Such  a  requirement  would  be 
impossible  to  meet  if  the  labeling 
requirements  of  the  country  of 
destination  are  incompatible  with  U.S. 
labeling  requirements.  Furthermore, 
under  section  801(d)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  381(d)),  an  infant  formula 
produced  in  the  United  States  but 
intended  for  export  need  not  comply 
with  these  labeling  regulations  if  it 
complies  with  the  requirements  of  the 
country  of  destination.  Therefore,  FDA 
has  not  made  the  requested  change. 

9.  One  comment  suggested  that 
labeling  information  should  include 
whether  or  not  the  product  is  kosher. 

Section  101.29  specifically  permits  the 
voluntary  use  of  the  term  "kosher '  on 
labels  and  gives  guidance  on  its  use. 
Therefore,  the  agency  concludes  that  the 
curreiit  regulations  contain  adequate 
provisions  for  the  labeling  of  infant 
formulas  as  "kosher"  and  has  not  made 
the  requested  change. 

Nutrient  Information 

10.  Several  comments  suggested  that 
the  source  of  major  nutrients,  such  as 
protein  or  fat.  be  identified  clearly  on 


the  label  because  some  infants  have 
allergies  to  specific  sources  of  a  nutrient 
such  as  milk  protein.  A  few  comments 
recon.mended  listing  items  such  as  salt, 
sugar,  water,  fat.  and  monosodium 
glutamate  (MSG)  on  the  label. 
The  label  declaration  of  the 
ingredients  requested  by  these 
comments  is  already  required  by 
existing  regulations.  Section  105.65(a) 
(21  CFR  105.65(a))  specifically  requires 
that  foods  represented  for  special 
dietary  use  for  infants  bear  the  common 
or  usual  name  of  each  ingredient 
including  flavors  and  colors.  Section 
105.65(b)  states  that  if  such  food  for 
infants,  or  any  ingredient  thereof, 
consists  of  an  ingredient  that  does  not 
clearly  reveal  the  specific  plant  or 
animal  that  is  its  source,  such  name 
shall  be  so  qualified  as  to  reveal  clearly 
the  specific  plant  or  animal  that  is  the 
source.  Therefore,  those  individuals 
concerned  with  the  source  of  an 
ingredient  or  with  the  presence  of  salt, 
sugar,  water,  fat  or  MSG  can  obtain  the 
information  they  need  from  the 
ingredients  statement.  In  addition,  if  the 
infant  formula  is  not  a  milk-based 
formula,  the  source  of  the  protein,  i.e.. 
soy  or  meat,  is  also  typically  identified 
prominently  on  the  principal  display 
panel.  Therefore,  no  changes  are  made 
in  this  final  rule  concerning  the 
declaration  of  these  ingredients. 

11.  Two  comments  recommended  that 
"cow's  milk"  be  declared  on  the  label 
rather  than  the  generic  word  "milk." 

The  agency  advises  that  S  131.110  (21 
CFR  131.110)  defines  milk  as  the  lacteal 
secretion  obtained  from  one  or  more 
healthy  cows.  All  foods  containing 
"cow's  milk"  list  "milk"  as  the 
ingredient.  If  some  other  milk  is  an 
ingredient  then  the  description  of  the 
ingredient  includes  the  animal's  name 
(e.g..  goat's  milk).  The  comment 
provided  no  information  or  data  to 
justify  making  the  suggested  change. 
Therefore,  no  changes  are  made  in  the 
final  rule  concerning  the  declaration  of 
"cow's  milk." 

12.  One  comment  stated  that  a  tabular 
format  for  nutrient  information  cannot 
be  accommodated  on  labels  for  8-  and 
13-fluid  ounce  cans  because  current 
minimum  type  size  requirements,  along 
with  additional  required  information  in 
the  "Directions  For  Preparation  and 
Use"  section,  preclude  compliance  with 
this  requirement. 

The  agency  disagrees  that  the 
information  required  by  this  regulation 
cannot  be  accommodated  on  the  labels 
of  8-  and  13-fluid  ounce  cans.  Many  8- 
and  13-fluid  ounce  cans  used  by  infant 
formula  manufacturers  either  now  bear 
or  previously  bore  a  tabular  declaration 
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of  nutrients  and  most  of  the  other 
information  required  by  this  final  rule. 
This  indicates  to  the  agency  that  all  the 
information  required  by  the  regulations 
can  be  accommodated  on  the  cans. 

13.  One  comment,  from  an  official  of  a 
foreign  government,  suggested  that  the 
proposed  order  of  declaring  nutrients  in 
a  tabular  format  be  modified  to  be 
consistent  with  their  regulation  in  an 
attempt  to  "harmonize"  the  regulations 
of  the  two  countries. 

The  agency  concludes  that  it  is 
impossible  to  completely  "harmonize" 
the  regulations  of  the  United  States  and 
foreign  countries.  Each  country  has  its 
own  labeling  requirements,  such  as 
language,  units  of  measurements,  etc., 
which  may  require  the  development  of 
separate  labels  for  each  country  to 
which  a  manufacturer  wishes  to  export. 
The  agency  agrees  that  modifying  the 
order  of  the  nutrient  declarations  on  the 
label  may  "harmonize"  somewhat  the 
product  labels  of  the  United  States  and 
one  foreign  country,  but  it  provides  no 
guarantees  for  any  international 
consistency  in  infant  formula  labeling. 
Therefore,  no  change  in  the  order  of 
declaring  nutrients  has  been  made  in 
this  fmal  rule. 

14.  One  comment  stated  that  there 
was  no  reason  to  include  a  listing  of 
specific  nutrients  in  the  labeling  of  an 
infant  formula  and  suggested  that  the 
statement  "the  product  provides  100%  of 
the  known  nutrient  needs  of  a  normal 
infant"  replace  the  proposed  nutrient 
table.  The  comment  further  suggested 
that  the  labeling  information  be  targeted 
for  use  by  consumers  and  that 
professionals  could  obtain  this 
information  in  other  ways.  Another 
comment  recommended  that  the 
declaration  of  linoleic  acid  be  deleted 
because  all  infant  formulas  contain 
essential  fatty  acids  well  in  excess  of 
the  statutory  minimum  and  because  this 
information  might  cause  a  consumer  to 
select  a  formula  with  higher  levels  of 
linoleic  acid  even  though  there  is  no 
added  benefit  from  the  higher  levels. 
One  comment  specifically  supported  the 
declaration  of  linoleic  acid. 

Based  on  evidence  received  during 
hearings  held  in  1968,  FDA  concluded  in 
the  Federal  Register  of  December  10, 
1971  (36  FR  23553),  that  it  is  "reasonable 
and  necessary"  for  physicians  and 
consumers  to  be  informed  fully  of  the 
value  of  foods  for  special  dietary  use  for 
infants  by  requiring  that  the  labels  of 
such  foods  bear  information  concerning 
the  kinds  and  amounts  of  nutrients 
present.  The  continued  need  for  this 
information  was  supported  during  the 
public  hearing  on  the  nutrient 
composition  of  infant  formulas  held 
March  12, 1980,  and  by  comments 


received  in  response  to  the  proposed 
regulation.  Moreover,  no  data  were 
submitted  in  support  of  the  position  that 
such  information  is  unnecessary. 
Therefore,  the  agency  reaffirms  the 
conclusion  that  the  nutrient  information 
is  necessary  for  fully  informing  health 
care  professionals  and  consumers  about 
the  nutrient  composition  of  infant 
formula  so  that  they  may  deal 
effectively  with  problems  that  may 
present  themselves  in  infant  feeding. 
The  agency  is  requiring  the  declaration 
of  all  required  nutrients  on  infant 
formula  labels,  including  linoleic  acid, 
as  proposed. 

15.  One  comment  suggested  that  a 
description  of  the  value  of  the  nutrients 
contained  in  infant  formulas  appear  on 
the  label,  or  if  that  was  not  possible, 
that  the  label  list  the  essential  nutrients 
that  may  be  missing  and  state  how  they 
should  be  added  to  the  diet. 

The  agency  is  not  requiring  a 
description  of  each  nutrient's  value  on 
the  label  because  the  label  is  not  the 
appropriate  medium  for  discussion  of 
the  importance  of  nutrients  in  foods. 
This  information,  if  needed,  can  be 
obtained  from  a  nutrition  text  book.  The 
agency  is  also  not  requiring  the  listing  of 
missing  nutrients  on  the  label  because 
the  level  of  all  nutrients  recommended 
to  be  in  infant  formulas  by  the  American 
Academy  of  Pediatrics  is  required  to  be 
present.  Therefore,  no  change  in  this 
final  rule  has  been  made  concerning 
describing  a  nutrient's  value  and 
declaring  any  missing  nutrients. 

16.  Some  comments  suggested 
changing  the  units  of  measure  of  one  or 
all  nutrients.  Recommendations  for 
individual  nutrients  included  changing 
the  units  for  thiamine,  riboflavin,  niacin, 
vitamin  Be,  pantothentic  acid,  and 
copper  from  micrograms  to  milligrams  to 
be  consistent  with  units  specified  in  the 
U.S.  Recommended  Daily  Allowance 
(U.S.  RDA)  as  used  in  nutrition  labeling 
of  ordinary  foods. 

The  agency  is  not  making  the 
suggested  changes.  The  agency 
recognizes  that  its  measurement  system 
cannot  be  consistent  with  the 
measurement  systems  of  all  recognized 
nutritional  authorities.  However,  the 
units  of  measure  contained  in  the  final 
rule  are  consistent  with  both  the        « 
Committee  on  Nutrition/American 
Academy  of  Pediatrics  and  the  Joint 
Food  and  Agriculture  Organization/ 
World  Health  Organization's  Codex 
Alimentarius  Commission 
recommendation,  which  express  the 
levels  of  these  nutrients  in  units  of 
micrograms. 

17.  One  comment  suggested  changing 
the  unit  of  measure  for  niacin  from 
micrograms  to  niacin  equivalents. 


This  issue  is  being  addressed  in  a 
separate  rulemaking  proceeding  in 
which  the  agency  proposed  revising  the 
unit  of  measure  for  niacin  from 
micrograms  to  niacin  equivalents  (see  49 
FR  14396;  April  11. 1984).  This  comment 
will  therefore  be  considered  in  that 
rulemaking  proceeding. 

18.  Two  comments  suggested  that 
alternative  units  for  the  label 
declaration  for  vitamins  A.  D  and  E  not 
be  provided.  Both  comments 
recommended  a  siilgle  standardized  unit 
for  easy  product  comparison. 

The  agency  disagrees.  The  final  rule 
allows  voluntary  declaration  of  vitamins 
A.  D.  and  E  in  alternative  units  because 
many  health  care  professionals  use  this 
nomenclature  and  calculations  of  levels 
of  these  nutrients  in  a  diet  are  made 
easier  when  their  concentrations  are 
provided  in  these  units.  Furthermore, 
use  of  these  alternative  units  is  in 
addition  to.  not  instead  of.  declaration 
of  these  nutrients  in  standard  units, 
thereby  giving  the  consumer  a  basis  for 
easy  product  comparison.  Therefore, 
§  107.10(b)(1)  has  not  been  changed  to 
delete  this  provision. 

19.  One  comment  recommended 
declaring  sodium,  potassium,  and 
chloride  in  units  of  millimoles  or 
micromoles.  Another  comment 
suggested  the  use  of  milliequivalents. 

The  agency  recognizes  the  usefulness 
to  health  professionals  of  information  on 
sodium,  potassium,  and  chloride  in 
terms  of  millimoles.  micromoles.  or 
milliequivalents.  Accordingly,  the 
agency  has  revised  §  107.10(b)(1)  to 
provide  for  the  voluntary  label 
declaration  of  the  level  of  these  minerals 
in  millimoles.  xpicromoles.  or 
milliequivalents  parenthetically, 
immediately  following  the  declaration  in 
milligrams  per  100  kilocalories. 

20.  Several  comments  responded  to 
the  agency's  request  for  information 
from  health  care  professionals  and 
consumers  on  their  ability  to  understand 
and  use  the  required  nutrient 
declarations  when  expressed  on  a  per 
100  kilocalorie  basis.  Some  of  these 
comments  suggested  that  the  use  of  a 
100  kilocalorie  basis  was  satisfactory  as 
long  as  the  label  clearly  indicates  what 
volume  is  equivalent  to  100  kilocalories. 
One  comment  recommended  that  the 
number  of  miUiliters,  as  well  as  fluid 
ounces,  supplying  100  kilocalories  be 
declared.  Other  comments 
recommended  caloric  density 
declarations,  i.e.,  specifying  the  number 
of  kilocalories  per  liter  or  100  milliliters. 
One  comment  recommended  specifying 
the  number  of  kilocalories  per  fluid 
ounce.  One  comment  requested  that  the 
caloric  value  of  protein,  fat.  aifd 
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carbohydrate  be  listed  as  kilocalories 
per  100  kilocalories.  Other  comraents 
recommended  listing  amounts  of 
nutrients  or  caloric  concentration  on  a 
volume  basis  (such  as  per  liter,  per  cup, 
per  serving,  or  per  can)  as  more 
meaningful  to  consumers. 

To  attempt  to  accommodate  this 
diversity  of  opinion  and  still  provide 
sufficient  uniformity  so  that  different 
products  can  be  easily  compared,  the 
agency  is  requiring  that  nutrients  be 
declared  on  a  100  kilocatorie  basis  and 
is  allowing  for  additional  bases  or  units 
of  measurement  to  be  declared 
voluntarily  by  the  manufacturer  as 
proposed.  Therefore,  no  change  was 
made  in  proposed  9  107.10(a)(2). 

The  agency  agrees  with  the  comments 
suggesting  that  an  alternative 
declaration  of  caloric  density  be 
permitted  and  proposed  9  107.10(b)(3) 
has  been  revised  to  so  provide.  By 
allowing  this  flexibility,  the  agency 
believes  the  final  rule  will  accommodate 
this  diversity  of  opinion  and  also  allow 
for  future  changes. 

21.  One  comment  objected  to  the 
wording  in  the  proposed  iron  labeling 
requirement,  but  suggested  that  if  such  a 
statement  was  necessary,  it  appear  on 
the  information  panel  because  the 
statement  "Additional  Iron  May  Be 
Necessary"  is  precautionary  in  nature. 
The  comment  suggested  that  a  statement 
of  identity  such  as  "Low  Iron"  is  more 
appropriate. 

The  agency  believes  that  iron 
fortification  is  the  one  characteristic 
that  distinguishes  the  two  basic  types  of 
infant  formulas.  Therefore,  the 
statement  about  iron  content  is 
considered  to  be  part  of  the  name  of  the 
infant  formula  and  must  appear  on  the 
principal  display  panel  rather  than  on 
the  information  panel. 

"Additional  liion  May  Be  Necessary" 
is  only  an  example  of  the  kind  of 
statement  that  can  be  used  to  convey 
the  message  that  the  product  is  not  iron 
fortified.  The  agency  does  not  believe 
that  it  is  necessary  to  revise 
9  107.10(b)(4)(ii)  to  include  additional 
examples  of  the  label  statement  to  be 
made  when  an  infant  formula  contains 
less  than  1  milligram  of  iron  per  100 
kilocalories. 

22.  One  comment  stated  that  it 
understood  that  additional  nutrients 
(other  than  those  required  by  the  Infant 
Formula  Act)  could  be  declared  as  long 
as  they  are  listed  at  the  bottom  of  the 
appropriate  category. 

The  comment's  understanding  of  the 
agency's  position  on  declaration  of 
additional  nutrients  is  essentially 
correct.  However,  to  avoid  any 
inconsistencies  in  label  declarations,  the 
agency  is  adding  $  107.10(b)(5)  to 


specify  how  these  declarations  are  to  be 
made.  This  section  provides  for  the 
voluntary  declaration  of  any  additional 
nutrients  at  the  bottom  of  the  vitamin 
list  if  the  nutrient  is  a  vitamin,  and 
between  iodine  and  sodium  if  the 
nutrient  is  a  mineral,  provided  that  any 
additionally  declared  nutrient  (Ij  hat 
been  identified  as  an  essential  dietary 
nutrient  by  the  National  Academy  of 
Sciences  (NAS)  through  its  development 
of  a  recommended  dietary  allowance  or 
an  estimated  safe  and  adequate  daily 
dietary  intake  range,  or  has  been 
identified  as  essential  by  FDA  through 
publication  in  the  Federal  Register  or 
establishment  of  a  U.S.  RDA.  and  (2)  is 
provided  at  a  level  considered  in  these 
publications  as  having  biological 
significance,  when  these  levels  u.'e 
known. 

Declaration  of  nutrients  that  are  not 
required  by  the  Infant  Formula  Act.  not 
considered  to  be  essential  by  the  NAS 
or  FDA.  and  not  at  levels  considered  to 
have  biological  significance  is 
considered  to  be  a  misbranding 
violation  under  section  403(a)(1)  of  the 
act  (21  U.S.C.  343(a)(1)),  because 
including  such  nutrients  in  the  nutrient 
table  or  declaring  a  nutrient  at  a  level 
that  may  not  have  biological 
significance  implies  a  level  of 
significance  or  usefulness  in  human 
nutrition  that  has  not  been  established. 

23.  Two  comments  recommended  that 
the  amount  of  Huoride  in  the  formula  be 
declared  on  the  label. 

FDA  believes  that  consumers 
associate  the  declaration  of  nutrients  in 
infant  formulas  with  the  dietary  need  for 
those  nutrients  and  the  presence  of  such 
nutrients  at  biologically  significant 
levels.  The  agency  recognizes  that 
fluoride  is  an  essential  element  in  the 
development  and  formation  of  bones 
and  teeth  and.  at  appropriate  levels,  is  a 
major  factor  io  the  prevention  of  dental 
caries.  However,  the  agency  has 
concluded  that  infant  fcxmula  is  not  an 
appropriate  vehicle  in  which  to  provide 
fluoride  in  an  infant's  diet  and  is 
therefore  not  te<)«iring  a  miruatum 
(biologically  Bgnificant)  level  of  fluoride 
to  be  added  to  infant  formulas.  FDA  is 
also  not  requiring  the  declaration  of 
fluoride  on  the  label  because  a 
biologically  significant  level  is  not  being 
required. 

"The  basis  for  this  decision  is 
threefold.  First,  because  of  the  wide 
variation  of  fluoride  levels  in  public 
water  sources,  there  is  the  possibility 
that  infants  could  receive  excessive 
fluoride  in  their  diets  if  they  were  also  to 
receive  biologically  significant  levels  of 
fluoride  from  infant  formulas.  This  could 
lead  to  mottling  of  the  infant's  teeth. 
Second,  because  of  the  wide  variation  in 


fluoride  levels  in  public  water  sources, 
manufacturers  have  made  it  a  common 
practice  to  limit  the  amount  of  fluoride 
in  infant  formulas.  Third,  it  has  become 
a  common  practice  for  physicians  to  - 
prescribe  fluoride  supplements  that  may 
be  adjusted  accordmg  to  the  amounts  of 
fluoride  present  in  the  water  supply  in 
their  particular  area. 

24.  One  comment  suggested  that 
labels  for  iron  fortified  infant  formula 
contain  the  warning  statement  that  iron 
will  cause  stool  darkening  that  is 
harmless  to  the  infant. 

The  agency  is  not  providing  for  this 
warning  statement  because  stool 
darkening  may  be  caused  by 
components  of  the  diet  other  than  infant 
formula  and  can  be  an  indication  of  a 
serious  medical  condition  such  as 
internal  bleeding  which  may  need 
medical  attention. 

Directions  for  Use 

25.  One  comment  stated  that  the 
infant  formula  label  should  designate 
the  need  for  "pure  drinking  water." 
Another  comment  referred  to  the  need 
for  "potable"  or  "sterile"  water. 

The  agency  agrees  that  "potable"  or 
"sterile"  or  "pure  drinking  water"  mujt 
be  used  in  preparing  infant  formula  and 
advises  that  the  directions  for 
preparation  and  use  already  indicate 
this  need  by  specifically  directing 
consumers  to  the  need  for  "sterilizing" 
water  used  in  preparing  the  infant 
formula.  Therefore,  no  changes  are 
made  in  the  final  rule  concerning  the  use 
of  "potable,"  "sterile."  or  "pure  drinking 
water." 

26.  Several  comments  supported 
requiring  bilingual  directions  for  the 
preparation  and  use  of  infant  formulas. 
Some  of  these  comments  realized  the 
space  restrictions  on  a  label  and 
suggested  that  formula  labels  in  Spanish 
be  made  available  only  to  retailers  with 
a  high  proportion  of  Spanish-speaking 
clientele.  Others  suggested  following  the 
labeling  used  by  an  infant  formula 
manufacturer  that  uses  the  reverse  side 
(inside)  of  the  label  for  Spanish 
directions  for  use.  One  comment 
asserted  that  the  argument  against 
requiring  bilingual  labeling  due  to  space 
limitations  is  not  persuasive  given  that 
the  infant  formula  companies  already 
comply  with  Canadian  laws  mandating 
bilingual  labeling. 

As  indicated  in  the  preamble  to  the 
proposal,  difficulties  with  a  requirement 
for  multiUngual  labeling  include  literacy 
in  any  language  and  space  limitations 
on  labels.  The  comment  that  the  space 
limitation  argument  is  invalid  because 
bilingual  labeling  is  already  used  in 
Canada  does  not  take  into  account  that 
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Canadian  regulations  do  not  include 
requirements  for  pictograms.  symbols,  or 
statements  that  are  required  by  this  final 
rule.  The  agency  believes  that  providing 
labels  in  the  Spanish  language  to  those 
retailers  with  a  high  proportion  of 
Spanish-reading  clientele  has  been 
addressed  by  manufacturers  by 
providing  pamphlets  in  Spanish. 
Pamphlets  in  other  languages  have  also 
been  provided  for  retail  establishments 
frequented  by  other  non-Bnglish-reading 
clientele. 

In  addition,  the  agency  advises  that  it 
cannot  legally  require  bilingual  or 
multilingual  labeling  on  the  reverse  side 
(inside)  of  the  label  because  section 
403(f)  of  the  act  (21  U.S.C.  343(f))  deems 
a  food  to  be  misbranded  if  any  word, 
statement,  or  other  information  required 
by  or  under  its  authority  to  appear  on 
the  label  or  labeling  is  not  prominently 
placed,  with  such  conspicuousness  and 
in  such  terms,  as  to  render  it  likely  to  be 
read  and  understood  .by  the  ordinary 
individual  under  customary  conditions 
of  purchase  and  use.  The  agency  does 
not  believe  that  labeling  information 
placed  on  the  reverse  side  (inside)  of  the 
label  is  prominently  placed  with  such 
conspicuousness  as  to  render  it  likely  to 
be  read  under  customary  conditions  of 
purchase  and  use.  The  agency  also 
believes  that  the  use  of  symbols  and 
pictograms  will  adequately  convey 
essential  label  information  to  consumers 
who  cannot  read  English  or  perhaps  any 
language.  Therefore,  the  agency  is  not 
requiring  bilingual  or  multilingual 
labeling  in  this  Hnal  rule.  However,  the 
agency  does  not  object  to  voluntary  use 
of  the  reverse  side  (inside)  of  a  label  for 
multilingual  labeling. 

27.  Several  comments  recommended 
mandatory  label  color  coding  to  assist 
consumers,  particularly  those  consumers 
who  have  difnculty  reading  English,  to 
differentiate  between  the  various  types 
of  infant  formulas.  One  comment  was 
opposed  to  color  coding  due  to  cost 
considerations.  Another  comment 
pointed  out  the  problem  of  brand 
differentiation  that  could  result  if  all 
formulas  of  a  given  type  were  the  same 
color.  One  comment  suggested  colors  for 
six  types  of  formula.  Another  comment 
expressed  concern  about  the  possibility 
of  one  type  of  infant  formula  selling 
better  because  of  an  assigned  color. 
Another  comment  suggested  that  regular 
infant  formulas  and  infant  formula  for 
infants  with  special  dietary  needs  could 
be  distinguished  by  a  color  code.  Two 
comments  suggested  that  FDA  study 
(using  a  contractor)  the  appropriate  use 
of  colors  to  distinguish  tjrpes  of 
formulas. 


As  indicated  in  the  preamble  to  the 
proposal,  food  and  other  consumer 
product  manufacturers  routinely 
conduct  proprietary  research  on  the 
effectiveness  of  package  designs. 
However,  there  is  no  satisfactory  body 
of  scientific  or  other  empirical  data  from 
which  the  effectiveness  of  label  color 
can  be  judged.  No  data  were  submitted 
in  the  comments  to  add  insight  to  this 
problem.  Because  there  is  no  single  or 
consistent  pattern  for  the  use  of  colors 
within  the  infant  formula  industry, 
considerable  consumer  reeducation  may 
be  necessary  before  consumers  would 
associate  a  single  attribute  with  some  of 
the  colors  now  being  used.  Even  if  FDA 
determined  a  color  scheme  to  be 
assigned  to  certain  types  of  infant 
formula,  this  would  not  alleviate  the 
problems  associated  with  consumer 
reeducation.  Also,  manufacturers  have 
reduced  the  potential  for  confusion  that 
may  have  existed  in  the  past  between 
concentrated  and  ready-to-feed 
formulas  by  voluntarily  standardizing 
can  sizes  used  for  these  infant  formulas. 
Liquid  concentrated  infant  formulas  are 
only  being  sold  in  13-  or  14-ounce  cans 
and  ready-to-feed  formulas  are  sold  in 
multiunit  packages  and  8-  and  32-ounce 
cans.  For  these  reasons,  the  agency  has 
not  included  a  color  coding  requirement 
in  this  fmal  rule. 

28.  One  comment  suggested  deleting 
the  reference  to  maximum 
recomm^ded  storage  temperature  and 
replacing  it  with  a  general  statement 
indicating  that  prolonged  storage  at 
excessive  temperatures  should  be 
avoided.  The  comment  asserts  that 
improper  temperature  storage  of 
unopened  infant  formula  containers  in 
the  home  has  not  been  and  is  not  now  a 
problem. 

The  agency  agrees  that  unopened 
infant  formula  containers  are  likely  to 
withstand  the  various  storage  conditions 
in  the  home  and  these  conditions  are  not 
likely  to  affect  the  nutrient  levels  of  the 
product.  To  require  a  label  statement 
that  may  suggest  that  homes  be  kept  at 
72*  F  (or  some  other  proven  safe 
temperature)  may  cause  unwarranted 
concern  and  confusion.  Therefore,  FDA 
has  revised  §  107.20(a)(1)  to  require  a 
statement  indicating  that  prolonged 
storage  at  excessive  temperatures 
should  be  avoided. 

29.  One  comment  suggested  changing 
directions  proposed  in  S  107.20(a)(4)  for 
reconstituting  infant  formula  powder 
from  including  the  weight  and  volume  of 
powdered  formula  to  the  weight  or 
volume  of  powdered  formula.  One 
comment  suggested  the  use  of  the  two 
measures  would  complicate  instructions. 


and  that  fewer  alternatives  result  in 
more  effective  and  useful  instructions. 

The  agency  does  not  agree  that  the 
use  of  two  measures  (such  as  "one 
scoop  (8  grams)")  will  complicate 
instructions.  When  larger  amounts  of 
infant  formula  are  prepared  (for 
example,  a  quart),  it  is  easier  and  more 
accurate  to  weigh  an  amount  of 
powdered  formula  than  to  measure 
several  scoops  of  infant  formula. 
Therefore,  the  final  rule  does  not  reflect 
the  suggested  change. 

30.  Several  comments  stated  that  the 
pictograms  in  the"  proposal  were  not 
adequate  because  they  did  not  include 
such  significant  steps  as  sterilizing  the 
utensils,  coohng  the  formula,  washing 
utensils,  and  refrigeration  of  unused 
formula.  One  comment  expressed 
concern  thaHbe>i2ictograms  illustrated 
in  the  proposal  would  be  misinterpreted. 
Two  comments  suggested,  in  lieu  of  the 
three-step  pictogram  used  as  an 
example,  pictograms  showing  the 
emptying  of  the  formula  can  into  a 
container,  filling  the  formula  can  with 
water,  pouring  the  water  into  the 
container,  stirring,  and  then  pouring  the 
mixture  into  a  baby  bottle.  The  comment 
indicated  that  this  type  of  pictogram 
would  reduce  the  possibility  of  over  or 
under  diluting.  The  comment  also  stated 
that  the  "l-i-l"  indication  in  the  three- 
step  pictograms  may  not  be  clear  to 
some  individuals  who  are  not  familiar 
with  such  an  algebraic  concept. 

The  pictograms  and  symbols  used  in 
the  proposal  are  examples.  As  in  the 
proposal,  the  final  rule  requires 
pictograms  but  not  particular 
pictograms.  Manufacturers  are  free  to 
use  the  pictograms  they  prefer. 
However,  as  discussed  in  the  preamble 
to  the  proposal,  infant  formula 
manufacturers  have  conducted  research 
on  the  comprehension  of  the  three-step 
pictograms,  used  in  the  proposal,  that 
illustrate  the  boiling,  measuring,  and 
mixing  of  water  with  a  measured 
amount  of  concentrated  or  powdered 
infant  formula.  These  studies  showed 
that  these  three-step  pictograms 
significantly  increased  the 
understanding  of  the  major  steps  in  the 
preparation  of  concentrated  or 
powdered  infant  formulas.  The  agency  is 
reluctant  to  use  other  pictograms  as 
examples  because  it  is  not  aware  of 
studies  showing  the  effectiveness  of 
such  other  pictograms.  Therefore,  the 
pictograms  included  in  the  proposal  as 
an  example  are  being  retained  in  the 
final  rule.  The  agency  agrees  that  clear, 
understandable  pictograms  should  be 
used.  However,  the  agency  also  urges 
that  pictograms  used  in  infant  formula 
labeling  be  validated  through  studies 
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showing  increased  understanding  by 
consumers  illiterate  in  the  English 
language  and  showing  that  the 
pictogram  does  not  inadvertently 
promote  confusion.  When  such 
increased  understanding  has  been 
determined,  the  agency  would  support 
the  introduction  of  new  pictogiams. 

31.  Two  comments  recommended  that 
the  pictogram  not  be  required  on  the 
reverse  side  (inside)  of  a  label  as  is 
l>eing  voluntarily  provided  by  one 
manufacturer.  Another  comment  thought 
that  using  the  inside  of  the  label  was  an 
excellent  way  of  solving  the  label  space 
problem. 

-  As  discussed  under  comment  26 
above,  the  agency  cannot  legally  require 
information  on  the  reverse  side  (inside) 
of  the  label.  However,  the  agency  does 
not  object  to  the  voluntar>'  use  of  the 
reverse  side  of  a  label  for  multilingual 
labeling,  additional  pictograms,  or  other 
nonmandatory  information. 

32.  Several  comments  suggested 
providing  only  for  a  "use  by"  date  and 
not  an  "expiration"  date  because  it  is 
more  understandable.  The  comments 
also  suggested  that  the  "use  by"  date 
appear  prominently  on  the  lid  of  the 
containers  and  that  it  consist  of  a  month 
and  a  year  and  not  a  specific  day  or 
date.  One  comment  suggested  a  "sell 
by"  date  which  would  assist  retail 
stores  in  in-store  rotation  of  stock.  One 
comment  suggested  that  the  language 
relating  the  "use  by"  date  to  stability 
testing  be  deleted  because  it  is  implicit 
and  therefore  unnecessary. 

The  agency  agrees  that  a  "use  by" 
date  placed  prominently  on  the  label 
would  be  most  understandable  to 
consumers.  The  agency  also  agrees  that 
a  "use  by"  date  consisting  of  a  month 
and  a  year  is  sufficient  and  the  costs  of 
expanding  that  requirement  to  include  a 
specific  day  or  date  are  not  justified. 
FDA  has  revised  S  107.20(c)  accordingly. 

The  agency  does  not  believe  it  is 
necessary  to  require  the  placement  of  a 
"use  by"  date  on  the  lid  of  a  container  to 
assure  that  consumers  know  when  the 
product  is  to  be  used.  This  information 
can  be  clearly  conveyed  to  consumers 
by  declaring  the  information 
prominently  elsewhere  on  the  container. 
With  respect  to  a  "sell  by"  date,  this 
final  rule  has  been  developed  to  provide 
standardized  labeling  requirements  to 
assist  consumers  and  health 
professionals.  Retail  store  employees 
can  easily  determine  when  to  remove 
stock  from  store  shelves  based  on  a  "use 
by"  dale.  Also,  the  agency  does  not 
agree  with  the  suggestion  that  the  final 
rule  be  revised  to  delete  the  reference  to 
stability  testing  for  determining  an 
appropriate  "use  by"  date  just  because 
it  is  implicit. 


33.  Several  comments  suggested  the 
addition  of  a  "Do  Not  Add  Water" 
symbol  to  the  label  of  a  ready-to-feed 
infant  formula.  One  comment  suggested 
that  an  X  be  placed  over  the  "Add 
Water"  symbol,  while  another  suggested 
the  international  negative  symbol  of  a 
slash,  which  also  would  be  placed  over 
the  "Add  Water"  symbol. 

The  agency  agrees  that  clear 
understandable  symbols  should  be  used 
as  much  as  possible  to  augment  written 
directions  for  use.  As  stated  previously, 
the  agency  is  reluctant  to  recommend 
pictograms  or  symbols  when  it  is  not 
aware  of  studies  showing  their 
effectiveness.  The  agency  encourages 
manufacturers  to  develop  new  symbols 
and  to  validate  these  symbols  through 
studies  showing  an  increased 
understanding  by  consumers  illiterate  in 
the  english  language  and  showing  that 
the  symbols  do  not  inadvertently 
promote  confusion.  Therefore,  the 
agency  has  continued  to  include  the 
symbols  used  in  the  proposal  because  it 
is  not  aware  of  any  studies  to  verify  the 
effectiveness  of  any  new  symbols. 
When  such  studies  have  been  conducted 
showing  increased  understanding  by 
consumers  illiterate  in  the  English 
language,  the  agency  would  support  the 
introduction  of  new  symbols. 

34.  Several  comments  stated  that 
infant  formula  should  contain  a 
statement  on  the  label  indicating  that 
breastfeeding  is  recommended  by 
physicians  and  is  the  most  healthful 
form  of  nourishment  for  infants.  The 
comments  indicated  that  low  income 
families  need,  for  reasons  of  economics 
and  sanitation,  the  benefits  of 
breastfeeding  more  than  than  any  other 
sector  of  the  population  yet  have  the 
lowest  percentage  of  breastfed  infants. 
In  addition,  the  comments  pointed  out 
that  many  infants  are  both  breastfed 
and  formula-fed  and  a  statement  on  the 
superiority  of  breastfeeding  on  the  label 
of  a  can  is  relevant  to  these  mothers. 
The  comments  also  argued  that  such  a 
label  statement  may  provide  the 
encouragement  a  mother  needs  to 
continue  to  breastfed  and  may  influence 
her  choice  of  feeding  with  her  next  child. 
Also,  comments  stated  that  persons  who 
have  not  had  children  may  be  infiuenced 
by  a  breastfeeding  recommendation  on 
an  infant  formula  container.  In  addition, 
comments  stated  that  many  women 
receive  their  first  container  of  infant 
formula  in  the  hospital  before  they  have 
fully  decided  on  a  method  of  feeding 
and  that  these  women  deserve  to  know 
that  breastfeeding  is  the  preferred 
method  of  feeding  infants. 

Some  manufacturers  have  voluntarily 
included  on  their  labels  statements 
encouraging  breastfeeding,  and  the 


agency  encourages  such  statements 
when  manufacturers  believe  it  is 
appropriate.  However,  there  are  no 
studies  or  data  regarding  the  usefulness 
or  the  effectiveness  of  labeling 
statements  that  describe  the  benefits  of 
breastfeeding  in  affecting  the  decision  of 
the  mother  to  breastfeed  her  child  or 
encouraging  the  practice  of 
breastfeeding.  In  addition,  requiring  a 
statement  encouraging  breastfeeding 
may  cause  mothers  who  have  decided 
not  to  breastfeed  their  infants  to  feel 
guilty  or  inferior  because  of  their 
decision.  There  are  many  valid  reasons 
for  mothers  to  decide  not  to  nurse  their 
infants  or  to  decide  to  stop  nursing  their 
infants.  For  these  reasons,  in  this  final 
rule  the  agency  is  not  including  the 
requirement  for  a  statement  encouraging 
breastfeeding. 

35.  Several  comments  stated  that 
every  consumer  should  be  told  of  the 
potential  consequences  of  not  using  or 
preparing  the  infant  formula  properly. 
One  comment  explained  that  almost  all 
consumer  products  come  with  directions 
but.  if  ignoring  the  directions  may  result 
in  an  infant's  illness,  then  the  mother 
should  be  informed  of  these 
consequences.  The  comment  went  on  to 
explain  that  frequently  the  decision  to 
over  dilute  a  formula  is  the  result  of 
poverty  and  the  need  to  stretch  the 
family  budget,  and  that  the  incentive  to 
over  dilute  would  be  reduced  if  the 
mother  was  made  aware  of  its  potential 
consequences,  . 

The  agency  agrees  that  mothers  may 
not  realize  the  consequences  of 
improper  preparation  of  infant  formula. 
The  agency  also  agrees  that  if  more 
mothers  understood  these 
consequences,  improper  preparation, 
such  as  deliberate  over  dilution,  could 
be  reduced.  Therefore,  the  agency  has 
added  in  §  107.20(e)  the  requirement  for 
a  statement  beneath  or  in  close 
proximity  to  the  "Directions  For 
Preparation  and  Use"  that  identifies  the 
risk  of  improper  preparation  or  use  of  an 
infant  formula,  such  as  "THE  HEALTH 
OF  YOUR  INFANT  DEPENDS  ON 
CAREFULLY  FOLLOWING  THE 
DIRECTIONS  FOR  PREPARATION 
AND  USE". 

36.  One  comment  suggested  a 
statement  indicating  that  parents  should 
consult  with  their  pediatricians  before 
using  infant  formulas.  Another  comment 
suggested  the  label  statement  "USE 
UNDER  THE  SUPERVISION  OF 
MEDICAL  PERSONNEL". 

The  agency  agrees  with  the  thrust  of 
these  suggestions  and  has  added 
S  107.20(f)  to  include  a  statement 
indicating  that  parents  should  consult 
their  physicians  on  the  use  of  infant 
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formulas,  such  as  "USE  AS  DIRECTED 
BY  A  PHYSICIAN".  Current  labeling 
practices  include  label  statements  such 
as  "USE  AS  INSTRUCTED  BY  YOUR 
PHYSICIAN"  or  "USE  AS  DIRECTED 
BY  A  PHYSICIAN". 

37.  A  few  comments  recommended 
label  statements  or  pictograms 
concerning  instructions  on  how  to  feed 
infants.  Recommended  instructions 
included  "hold  your  baby  while  bottle 
feeding"  and  "do  not  prop  your  baby's 
bottle."  These  statements  were 
suggested  as  warning  statements 
designed  to  prevent  bottle  mouth 
syndrome  (nursing  botde  syndrome). 
This  situation  exists  when  babies  fall 
asleep  with  a  pool  of  sweetened  liquid 
in  their  mouths.  The  liquid  then  remains 
in  contact  with  the  teeth  when  salivary 
flow  is  minimal  and  leads  to  dental 
caries. 

FDA  does  not  beheve  it  is  appropriate 
to  require  label  instructions  on  how  to 
feed  infants  because  nursing  bottle 
syndrome  can  occur  as  the  result  of 
feeding  infants  any  sweetened  liquid  by 
bottle  at  bedtime.  It  is  therefore  a 
broader  issue  that  should  be  explained 
to  parents  by  health  care  providers  so 
the  parents  will  understand  the  reason 
for  the  instruction  and  apply  it 
whenever  bottle  feeding  their  infants  at 
bedtime. 

Exemption  for  Individual  Containers 

38.  One  comment  requested  that  FDA 
permit,  for  single  feeding  (ready-to-feed) 
containers,  the  declaration  of  the 
required  labeling  information  on  the 
outer  container  of  the  multiunit  package 
and  allow  reduced  labeling  information 
on  the  individual  container  within  a 
multiunit  package  because  of  a  lack  of 
space  on  the  individual  container. 

FDA  agrees  that,  for  ready-to-feed 
infant  formulas,  it  is  not  necessary  to 
require  complete  label  information  on 
each  individual  container  within  a 
multiunit  package;  only  more  essential 
information  necessary  at  the  time  of 
preparation  and  use  needs  to  appear  on 
the  individual  container  labels. 
Accordingly,  the  agency  has  determined 
that  the  following  labeling  information 
need  not  be  on  the  individual 
containers,  provided  that  all  required 
information  is  on  the  outer  label  of  the 
multiunit  package:  (1)  Name  and  place 
of  business  of  the  manufacturer,  packer, 
or  distributor  (2)  ingredients  listing;  (3) 
nutrients  listing:  and  (4)  some  directions 
for  preparation  and  use. 

The  label  declaration  "With  Iron"  or 
"Additional  Iron  May  Be  Necessary"  or 
similar  statement  must  be  present  on  the 
principal  display  panel  of  each 
individual  container  because  iron 
fortification  is  the  one  characteristic 


that  distinguishes  the  two  basic  types  of 
ready-to-feed  infant  formulas  and  is 
therefore  considered  to  be  part  of  the 
name  of  the  formula.  Likewise,  with 
respect  to  the  "Directions  For 
Preparation  and  Use"  requirements,  the 
label  declaration  "Shake  Well  Before 
Opening"  and  the  directions  for  washing 
and  sterilizing  baby  bottle  nipples 
(when  necessary]  also  must  be  present 
on  each  individual  container  because 
both  are  essential  aspects  of  preparing 
ready-to-feed  infant  formulas  for  use. 
Therefore,  the  agency  has  added 
S  107.30  to  allow  for  these  exemptions. 
As  a  safeguard  to  protect  consumers, 
a  proviso  to  §  107.30  provides  that  these 
exemptions  only  apply  when  (1)  the 
multiunit  package  meets  all  the 
requirements  of  Part  107;  (2)  individual 
containers  are  securely  enclosed  within 
and  are  not  intended  to  be  separated 
from  the  retail  package  under  conditions 
of  retail  sale;  and  (3]  the  label  on  each 
individual  container  includes  the 
statement  "This  Unit  Not  Intended  for 
Individual  Sale"  in  a  type  size  not  less 
than  one-sixteenth  inch  in  height.  The 
word  "Retail"  may  be  used  in  lieu  of  or 
immediately  following  the  word 
"Individual"  in  the  statement. 

Public  Hearings 

39.  Several  comments  requested 
public  hearings  on  the  proposed  rule 
prior  to  its  finalization.  These  comments 
stated  that  hearings  would  be  useful 
because  the  infant  formula  industry  has 
begun  to  institute  several  new  policies 
on  pictograms  and  bilingual  labeling. 
The  comments  suggested  that  public 
hearings  should  be  held  in  areas  with  a 
high  concentration  of  low  income 
families  of  various  ethnic  backgrounds 
in  order  to  examine  the  effectiveness  of 
the  various  forms  of  pictograms, 
symbols,  and  bilingual  labels.  The 
comments  stated  that  this  would  help 
the  agency  to  determine  which  form  of 
labeling  is  most  effective. 

As  indicated  in  the  preamble  to  the 
proposal,  the  agency  held  a  public 
meeting  and  an  informal  public  hearing 
in  February  and  March  1980  that 
considered  a  number  of  issues 
concerning  infant  formulas  including 
pictograms,  symbols,  bilingual  labeling, 
and  other  labeling  issues. 

The  agency  concludes  that  another 
hearing  would  not  serve  a  useful 
purpose.  The  requests  for  hearings  did 
not  provide  any  information  to  justify  a 
hearing,  and  the  agency  is  not  aware  of 
any  new  survey  or  scientific  information 
upon  which  to  base  another  hearing. 

FDA  has  made  several  minor 
corrections  in  the  final  rule  that  are 
editorial  in  nature. 


Economic  Considerations 

In  accordance  with  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354),  the  economic  impacts  of 
the  final  rule  have  been  analyzed.  The 
one-time  cost  of  changing  infant  formula 
labels  estimated  in  the  preamble  to  the 
proposal  was  $50,000.  This  final  rule 
makes  slight  modifications  in  the 
statements  required  on  the  new  labels. 
Consequently,  the  estimated  cost 
remains  the  same.  Therefore,  the  agency 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
that  the  rule  is  not  a  major  rule  as 
defined  by  Executive  Order  12291. 

Environmental  Considerations 

The  agency  has  determined  pursuant 
to  21  CFR  25.24(d)(13)  (proposed 
December  11, 1979:  44  FR  71742)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Sections  107.10  (a)  and  (b)(2)  and 
107.20  (a)  and  (c)  of  this  final  rule 
contain  collection  of  information 
requirements  that  were  submitted,  as 
proposed,  to  the  Director  of  the  Office  of 
Management  and  Budget  (0MB),  as 
required  by  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980.  These 
requirements  were  approved  and 
assigned  OMB  control  number  0910- 
0159.  These  sections,  as  revised  in  the 
final  rule,  and  new  §  107.30  do  not 
substantively  change  the  information 
collection  requirements. 

List  of  Subjects 

21  CFR  Part  105 

Dietary  foods,  Food  labeling.  Infant 
foods.  Nutrition,  Vitamins  and  minerals. 

21  CFR  Part  107 

Food  labeling.  Infant  formula.  Nutrient 
information. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  201  (n) 
and  (aa),  403  (a)  and  (j),  412,  701  (a)  and 
(e),  52  Stat.  1041  as  amended,  1047  as 
amended.  1048. 1055,  70  Stat.  919  as 
amended,  94  Stat.  1190  (21  U.S.C.  321  (n) 
and  (aa),  343  (a)  and  (j),  350a,  371  (a) 
and  (e)))  and  under  21  CFR  Part  5.11, 
Parts  105  and  107  are  amended  as 
follows: 
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PART  105— FOODS  FOR  SPECIAL 
DIETARY  USE 


S105.6S    U 

1.  Part  105  isi  amended  in  S  105.65 
Infant  foods  by  removing  paragraphs  (c), 
(d).  and  (e). 

2.  By  adding  new  Part  107.  to  read  as 
follows: 

PART  107— INFANT  FORMULA 
Subftart  A— 1RM«rv«d] 
Subpart  B— Labeling 

107.10    Nutrient  information. 
107.:>0    Directions  for  use. 
107.30    Exemptions. 

Authority:  Sees.  201(n)  and  (aa).  403(a)  and 
(i).  4T2.  701(a)  and  (e).  52  Stat.  1041  as 
amended.  1047  as  amended.  1048. 1055.  70 
Stat.  919  as  amended.  94  Stat.  1190  (21  L'.S.C 
321(n)  and  (aa).  343(a)  and  (j).  350a.  371(a) 
and  (e)). 

Subpart  A— {Reserved] 

Subpart  B— Labeling 

§  107.10    Nutrient  information. 

(a)  The  labeling  of  infant  formulas,  as 
defined  in  section  201(aa)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act.  shall 
bear  in  the  order  given,  in  the  units 
specified,  and  in  tabular  format,  the 
following  information  regarding  the 
product  as  prepared  in  accordance  with 
lubel  directions  for  infant  consumption: 

(1)  A  statement  of  the  number  of  fluid 
ounces  supplying  100  kilocalories  (in 
case  of  food  label  statements,  a 
kilocalorie  is  represented  by  the  word 
"Calorie");  and 

(2)  A  statement  of  the  a.Tiount  of  each 
of  the  following  nutrients  supplied  by 
100  kilocalories: 
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(b)  In  addition  the  following  apply: 

(1)  Vitamin  A  content  may  also  be 
declared  on  the  label  in  units  of 
microgram  retinol  equivalents,  vitamin 
D  content  in  units  of  micrograms 
cholecalciferol.  vitamin  E  content  in 
units  of  milligram  alpha-tocopherol 
equivalents,  and  sodium,  potassium,  and 
chloride  content  in  units  of  millimoles. 
micromoles.  or  milliequivalents.  When 
these  declarations  are  made  they  shall 
appear  in  parentheses  immediately 
following  the  declarations  in 
International  Units  for  vitamins  A.  D, 
and  E,  and  immediately  following  the 
declarations  in  milligrams  for  sodium, 
potassium,  and  chloride. 

(2)  Biotin,  choline,  and  inositol  content 
shall  be  declared  except  when  they  are 
not  added  to  milk-based  infant  formulas. 

(3)  Each  of  the  listed  nutrients,  and 
the  caloric  density,  may  also  be 
declared  on  the  label  on  other  bases, 
such  as  per  100  milliliters  or  per  liter,  as 
prepared  for  infant  consumption. 

(4)  One  of  the  following  statements 
shall  appear  on  the  principal  display 
panel,  as  appropriate: 

(i)  The  statement  "Infant  Formula 
With  Iron",  or  a  similar  statement,  if  the 
product  contains  1  milligram  or  more  of 
iron  in  a  quantity  of  product  that 
supplies  100  kilocalories  when  prepared 
in  accordance  with  label  directions  for 
infant  consumption. 

(ii)  The  statement  "Additional  Iron 
May  Be  Necessary",  or  a  similar 
statement,  if  the  product  contains  less 
than  1  milligram  of  iron  in  a  quantity  of 
product  that  supplies  100  kilocalories 
when  prepared  in  accordance  with  label 
directions  for  infant  consumption. 

(5)  Any  additional  vitamin  may  be 
declared  at  the  bottom  of  the  vitamin  list 
and  any  additional  minerals  may  be 
declared  between  iodine  and  sodium, 
provided  that  any  additionally  declared 
nutrient  (i)  has  been  identified  as 
essential  by  the  National  Academy  of 
Sciences  through  its  development  of  a 
recommended  dietary  allowance  or  an 
estimated  safe  and  adequate  daily 
dietary  intake  range,  or  has  been 
identified  as  essential  by  the  Food  and 
Drug  Administration  through  a  Federal 
Register  publication  or  establishment  of 
a  U.S.  Recommended  Daily  Allowance. 
and  (ii)  is  provided  at  a  level  considered 
in  these  publications  as  having 
biological  significance,  when  these 
levels  are  known. 


(Collection  of  information  requirements  were 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  and  assigned  0MB  control 
number  0910-0159) 

§  107.20    Directions  for  use. 

In  addition  to  the  applicable  labeling 
requirements  in  Parts  101  and  105  of  this 
chapter,  the  product  label  shall  bear: 

(a)  Under  the  heading  "Directions  For 
Preparation  and  Use",  directions  for: 

(1)  Storage  of  infant  formula  before 
and  after  the  container  has  been 
opened,  including  a  statement  indicating 
that  prolonged  storage  at  excessive 
temperatures  should  be  avoided; 

(2)  Agitating  liquid  infant  formula 
before  opening  the  container,  such  as 
"Shake  Well  Before  Opening"; 

(3)  "Sterilization"  of  water,  bottle,  and 
nipples  when  necessary  for  preparing 
infant  formula  for  use: 

(4)  Dilution  of  infant  formula,  when 
appropriate.  Directions  for  powdered 
infant  formula  shall  contain  the  weight 
and  volume  of  powdered  formula  to  be 
reconstituted. 

(b)  In  close  proximity  to  the 
"Directions  for  Preparation  and  Use"  a 
pictogram  depicting  the  major  steps  for 
preparation  of  that  infant  formula,  such 
as  (for  a  concentrated  formula): 

SitriluiliM  n  itcommeniM 
ftw  phTueiM  Mil  «KHle  t  it 
I)  ROl  >»*>■'*' 


(c)  A  "Use  by 


.  .  .         "  date,  the 

blank  to  be  filled  in  with  the  month  and 
year  selected  by  the  manufacturer, 
packer,  or  distributor  of  the  infant 
formula  on  the  basis  of  tests  or  other 
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information  showing  that  the  infant 
formula,  until  that  date,  under  the 
conditions  of  handling,  storage, 
preparation,  and  use  prescribed  by  label 
directions,  will:  (1)  when  consumed, 
contain  not  less  than  the  quantity  of 
each  nutrient,  as  set  forth  on  itd  label; 
and  (2)  otherwise  be  of  an  acceptable 
quality  (e.g..  pass  through  an  ordinary 
bottle  nipple). 

(d)  The  statement  "Add  Water"  or 
"Do  Not  Add  Water",  as  appropriate,  to 
appear  on  the  principal  display  panel  of 
concentrated  or  ready-to-feed  infant 
formulas.  In  close  proximity  to  the 
statement  "Add  Water",  a  symbol  such 
as 


if  the  addition  of  watei'  is  necessary. 
The  symbol  shall  be  placed  on  a  white 
background  enjcircled  by  a  dark  border. 

(e)  A  warning  statement  beneath  or  in 
close  proximity  to  the  "Directions  For 
Preparation  and  Use"  that  cautions 
against  improper  preparation  or  use  of 
an  infant  formula,  such  as  "THE 
HEALTH  OF  YOUR  INFANT  DEPENDS 
ON  CAREFULLY  FOLLOWING  THE 
DIRECTIONS  FOR  PREPARATION 
AND  USE". 

(f)  A  statement  indicating  that  parents 
should  consult  their  physicians  about 
the  use  of  infant  formulas,  such  as  "USE 
AS  DIRECTED  BY  A  PHYSICIAN". 

(Collection  of  information  requirements  were 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  and  assigned  OMB  control 
number  0910-0159) 


§  107.30    Exemptions. 

When  containers  of  ready-to-feed 
infant  formula,  to  be  sold  at  the  retail 
level,  are  contained  within  a  multiunit 
package,  the  labels  of  the  individual 
containers  shall  contain  all  of  the  label 
information  required  by  section  403  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act),  §§  107.10  and  107.20,  and 
all  appropriate  sections  of  Part  101  of 
this  chapter,  except  that  the  labels  of  the 
individual  containers  contained  within 


the  outer  package  shall  be  exempt  from 
compliance  with  the  requirements  of 
section  403  (c)(1)  and  (i)(2)  of  the  act; 
and  §§  107.10  (a)  and  (b)(2)  and  107.20 
(b),  (e).  and  (f),  provided  that  (a)  the 
multiunit  package  meets  all  the 
requirements  of  this  part;  (b)  individual 
containers  are  securely  enclosed  within 
and  are  not  intended  to  be  separated 
from  the  retail  package  under  conditions 
of  retail  sale;  and  (c)  the  label  on  each 
individual  container  includes  the 
statement  "This  Unit  Not  Intended  For 
Individual  Sale"  in  type  size  not  less 
than  one-sixteenth  inch  in  height.  The 
word  "Retail"  may  be  used  in  lieu  of  or 
immediately  following  the  word 
"Individual"  in  the  statement. 

Any  person  who  will  be  adversely 
affected  by  the  foregoing  regulations 
may  at  any  time  on  or  before  February 
13. 1985.  submit  to  the  Dockets 
Management  Bcanch  (address  above) 
written  objections  pertaining  to 
§i  105.65  (c),  (d).  and  (e)  and  107.10  and 
may  make  a  written  request  for  a  public 
hearing  on  the  stated  objections. 
Objections  and  requests  for  hearing 
concerning  other  sections  of  the 
foregoing  regulations  should  not  be 
submitted,  as  the  objections  will  have 
no  legal  effect  and  a  hearing  will  not  be 
granted.  This  subject  was  discussed  in 
detail  in  the  preamble  to  the  proposal. 

Each  objection  shall  be  separately 
numbered  and  each  numbered  objection 
shall  specify  with  particularity  the 
provisions  of  the  regulations  to  which 
objection  is  made.  Each  numbered 
objection  on  which  a  hearing  is 
requested  shall  specifically  so  state; 
failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held;  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Received  objections  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Effective  date.  Except  as  to  any 
provisions  that  may  be  stayed  by  the 
filing  of  proper  objections,  all  affected 
products  initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  on  or  after  January  14, 1986 
shall  fully  comply.  Notice  of  the  filing  of 


objections  or  lack  thereof  will  be 
published  in  the  Federal  Register. 

(Sees.  201  (n)  and  (aa).  403  (a)  and  (j).  412.  701 
(a)  and  (e).  52  Stat.  1041  as  amended.  1047  as 
amended,  1048, 1055.  70  Stat.  919  as  amended, 
94  Stat.  1190  (21  U.S.C.  321  (n)  and  (aa).  3*:J 
(j)  and  (1),  350a,  371  (a)  and  (e))). 

Djted:  December  6, 1984. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 
Margaret  M.  Heckler, 
Sifcmtary  of  Health  and  Human  Services. 
[TK  Doc.  85-957  Filed  11-11-85:  8:45  am) 

BILLING  CODE  4160-01-M 


21  CFR  Part  177 

(Docket  No.  84F-03011 

Indirect  Food  Additives;  Polymers 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  polyoxymethylene 
copolymers  with  a  minimum  number  • 
average  molecular  weight  of  15,000 
rather  than  the  20.000  as  currently  listed. 
This  action  responds  to  a  petition  filed 
by  Celanese  Engineering  Resins. 
DATES:  Effective  January  14, 1985, 
objections  by  February  13, 1985. 
ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Julius  Smith,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-334),  Food  and 
Drug  Administration,  200  C  St.  SW.. 
Washington.  DC  20204,  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  September  26, 1984  (49  FR  37851), 
FDA  announced  that  a  petition  (FAP 
4B3784)  had  been  filed  by  Celanese 
Engineering  Resins  proposing  that  the 
food  additive  regulations  be  changed  to 
provide  for  the  safe  use  of 
polyoxymethylene  copolymers  with  a 
minimum  num.ber  average  molecular 
weight  of  15,000  for  the  copolymer  rather 
than  the  20,000  as  presently  listedr 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  food 
additive  use  is  safe,  and  that  the 
regulations  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
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petition  ate  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with -the  information 
contact  person  listed  above.  As 
provided  in  2T  CFR  171.1(h).  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  regulation  as  announced  in  the 
notice  of  niing  published  in  the  Federal 
Register.  No  new  information  or 
comments  have  been  received  that 
would  alter  the  agency's  previous 
determination  that  there  is  no  signiHcant 
impact  on  the  human  environment  and 
that  an  environmental  impact  statement 
is  not  required. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives:  Polymeric  food 
packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  201(s). 
409.  72  Stat.  1784-1788  as  amended  (21 
II.S.C.  321(s|.  348H  and  under  authority 
delegated  to  the  Commissioner  uf  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Food  Safety  and 
Apphed  Nutrition  (21  CFR  5.61).  Part  177 
is  amended  in  §  177.2470  by  revising  the 
first  sentence  of  paragraph  (c|(2|.  to  read 
as  follows: 

PART  177— INOIRECT  FOOD 
AODtnVES:  POLYHERS 

§  177.2470    Polyexymcttiyl«n«  copotymcr. 


(c)*  *  * 

(2)  Minimum  number  average 
molecular  weight  of  the  copolymer  is 
15.000  as  determined  by  a  method  titled 
"Number  Average  Molecular  Weight." 
which  is  incorporated  by  reference. 


I 


Any  person  who  will  be  adversely 
affected  by  the  foregoing  regulation  may 
at  any  time  on  or  before  February  13, 
1985,  submit  to  the  Dockets  Managen^ent 
Branch  (address  above)  written 
olijeclions  thereto  and  may  make  a 
written  request  for  a  public  hearing  on 
the  stated  objections.  Each  objection 
shall  be  separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  object  is  mad*;.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state: 
failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 


include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  obiection  in  the  event  that 
a  hearing  is  held;  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  obiecUons  may  be 
seen  in  the  ofHce  above  between  9  a.m. 
and  4  p.nu  Monday  through  Friday. 

Effective  date.  This  regulation  shall 
become  effective  January  14. 1985. 

(Sees.  201(s).  4fla  72  Slat.  17B4-17W m 
amended  (21  U.&C  321(s).  348)1 

Dated:  lanuary  3. 19aS. 
Saofoni  K.  ItUkr. 

Director.  Center  for  Food  Safety  and  Apphed 

Nutrition. 

(FR  Doc.  85-960  Fiied  1-11-8&  &45  am) 


21  CFR  Pert  ITS 

(Docket  Na83F-0289 1 

Indirect  Food  Additives;  Adfuvants. 
Production  Aids,  and  Sanitizers 

AGCNCV:  Food  and  Drug  Administration. 
ACnOK  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  tetrakis[methylene{3.5-di- 
/ert-butyl-4-hydroxyhydrocinnamate)l- 
methane  as  an  antioxidant/stabilizer  in 
food-contact  articles.  This  action 
responds  to  a  petition  filed  by  Giba- 
Geigy  Corp. 

DATES:  Effective  January  14. 1965: 
objections  by  February  IX  1985. 

ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (IfFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane,  Rockv  ille,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  E.  Kashtock.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334). 
Food  and  Drug  Administration,  200  C  St. 
SW..  Washington.  DC  20204.  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  September  21. 1983  (48  FR  43095). 
FDA  announced  that  a  food  additive 
petition  (FAP  3B3737)  had  been  filed  by 
Ciba-Geigy  Corp„  Hawthorne,  NY  10532, 
proposing  that  §  177.2600  Rubber 
articles  intended  for  repeated  use  (21 
CFR  177.2600)  and  S  178.2010 


Antioxidants  and  Mtabilizers  for 
polymers  (21  CFR  178.2010)  be  amended 
to  provide  for  the  safe  use  of 
(methylene(3.5-di-terf-butyl-4- 
hydroxyhydrocinnamate)|methane  as  an 
antioxidant/stabilizer  in  food-contact 
articles.  • 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  food 
additive  use  is  safe  and  that  the 
regulations  should  be  amended  a*  set 
forth  below. 

The  petitioner  requested  that  the 
existing  regulation  permitting  the  use  of 
this  additive  be  amended  to  transfer  the 
limitation  now  appearing  in  entry  3  in 
the  list  of  hmitations  for  the  use  of 
tetrakis  in  isobutylene  polymers  that 
contact  nonalcoholic  foods  to  a  new 
entry  specifically  authorizing  use  of  the 
additive  in  isobutylene  polymers 
complying  with  S  177.1420  that  contact 
alcoholic  foods  (maximum  use  level  0.1 
percent).  The  agency  is  noodifying  the 
existing  regulation  for  this  additive 
accordingly. 

The  petitioner  had  also  requested  that 
the  additive  be  listed  for  use  in  rubber 
articles  under  S  177.2600  and  also  as  a 
separate  item  under  i  178.2010.  The 
agency  believes  that  a  single  listing 
under  §  178.2010  is  adequate  for  this  use 
of  the  additive,  and  in  the  interest  of 
avoiding  redundancy  in  the  regulation, 
is  not  listing  the  additive  under 
§177.2600. 

In  accordance  with  §  ir7.1(h)  (21  CFR 
171.1(h|),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  alKtve)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h),  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  w  ill  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement 
therefore  will  not  be  prepared.  The 
agency's  finding  of  no  significant  impact 
and  the  evidence  supporting  this  finding 
may  be  seen  in  the  Dockets 
Management  Branch  (address  above), 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  ITS 

Food  additives.  Food  packaging. 
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Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  201(8], 
409,  72  Stat.  1784-1788  as  amended  (21 
U.S.C.  321(8).  348))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFH  5.10]  and  redelegated 
to  the  Director,  Center  for  Food  Safety 
and  Applied  Nutrition  (21  CFR  5.61), 
Part  178  is  amended  in  §  178.2010(b)  by 
amending  the  entry  for 
"Tetrakis[methylene(3.5-di-tert-butyl-4- 
hydroxyhydrocinnamate)]-methane"  by 
revising  entry  3  and  adding  two  new 
entries  to  the  list  of  limitations  for  the 
substance  to  read  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

§  1 78.20 1 0    AntloxidanU  and/or  stabilizers 
for  polymers.  , 

*        *        *        •        k 

(b)  *  •  *  ' 

Subctancas 


Telr«kis(rTwlliytatie<3.5-di- 
/■rt4jutyl-4-Hydforytiy- 
droornamate))nnethane 
(CAS  Reo-  No.  6683-19-*). 


For  use  onty; 

•  ■  • 

3  At  levels  not  to  exceed 
O.S  percent  by  weight  of 
the  fotowmy  pofynMrs 
wtwn  used  In  articles  that 
contact  nonalcoholic  food: 
Polystyrsne  and  njtiber- 
moditied  polystyrane  com- 
plying wifth  1177.1840  ol 
this  chapter  ethylene- 
acrytic  acad  copolymers 
complying  with  }  177  1310 

I  o(  Una  chapter,  ettiylene- 
vinyl  acetate  copolymers 
complying  with  $177  1350 
ot  this  diapter:  cthytena- 
mettiacrytic  add  copoly- 
mers, ettiytene-metfiacrylk: 
acid-vinyl  acetate  copoly- 
mers Kxi  their  partial  salts 
complying  with  J  177.1330 
ol  this  ctiapter  and  sty- 
rene  Ixitadiene  copolymers 
used  in  compliance  with 
regulations  In  Parts  174. 
175,  178.  177,  178,  and 
(179.45  of  this  chapter. 

*  •    ' 

f.  At  levela  not  to  exceed 
OS  percem  by  weight  ol 
isobutylene  potymers  com- 
plying with  {177.1420  ol 
this  chapter,  except  ttiat 
when  such  polymers  are 
used  m  articles  that  con- 
tact alcoholic  food,  ttie 
use  level  shall  not  exceed 
0.1  percent  by  weight. 

t.  In  rubtwr  articles  intended 
'for  repeated  use  comply- 
ing with  ;  1 77  2600  of  this 
chapter,  at  levels  not  ex- 
ceeding 0.5  percent  by 
weight  ol  ttie  finished 
nibber  product 


Any  person  who  will  be  adversely 
affected  by  the  foregoing  regulation  may 
at  any  time  on  or  before  February  13, 
1985,  submit  to  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto  and  may  make  a 
written  request  for  a  public  hearing  on 


the  stated  objections.  Each  objection 
shall  be  separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  objection  is  made. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state;  failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held;  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objection  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
Effective  date.  This  regulation  is 
effective  January  14, 1985. 

(Sees.  201(8).  409.  72  Stat.  1784-1788  as 
amended  (21  U.S.C.  321(s).  348)) 

Dated:  January  3. 1985. 
Sanfoid  A.  Miller, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 
[PR  Doc.  85-961  Filed  l-ll-aS:  8:45  am] 

BIUJNG  COOE  4180-01-M 


21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Melengestro!  Acetate  With 
Monensin 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  clarifying  a 
regulation  reflecting  approval  of  the 
Upjotm  Co.'s  new  animal  drug 
applications  (NADA's)  providing  for  use 
in  heifers  of  melengestrol  acetate 
combined  with  monensin  feeds.  This 
document  amends  the  regulation  to 
eliminate  a  misinterpretation  concerning 
administration  of  the  combination. 
EFFECTIVE  DATE:  January  14, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jack  C.  Taylor,  Center  for  Veterinary 
Medicine  (HFV-126),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857.  301-443-5247. 
SUPPLEMENTARY  INFORMATION.  In  the 
Federal  Register  of  October  11. 1984  (49 
FR  39842).  FDA  published  regulations 
reflecting  approval  of  Upjohn's  NADA's 
124-309  and  125-476.  The  NADA's 


provide  for  administering  a  melengestrol 
acetate/monensin  combination  by  top- 
dressing  dry  or  liquid  supplements 
containing  0.125  to  0.8  milligram  of 
melengestrol  acetate  per  pound  on 
complete  feed  containing  5  to  30  grams 
of  monensin  per  ton.  The  complete  feed 
is  indicated  for  increased  rate  of  weight 
gain,  improved  feed  efficiency,  and 
suppression  of  estrus  in  heifers  fed  in 
confinement  for  slaughter.  Certain 
wording  in  the  preamble  and  in  the 
amendment  to  21  CFH  558.355  of  the 
October  11, 1984  Federal  Register 
document  have  resulted  in  the 
misinterpretation  that  a  melengestrol 
acetate  supplement  can  also  be 
combined  with  a  monensin  supplement 
and  directly  fed  to  heifers.  This 
document  revises  the  regulation  by 
removing  the  phrase  causing  the 
misinterpretation  (i.e.,  "*  *  *  or  with 
monensin  supplements  containing  50  to 
1,200  grams  per  ton").  Additionally,  21 
CFR  558.342  is  amended  by  adding 
"Indications  for  use"  and  "Limitations" 
paragraphs  for  the  melengestrol  acetate/ 
monensin  combination. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  512(i),  82 
Stat.  347  (21  U.S.C.  360b(i]))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Veterinary 
Medicine  (21  CFR  5.83),  Part  558  is 
amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS.FOR 
USE  IN  ANIMAL  FEEDS 

1.  In  §  558.342  by  revising  paragraph 
(e)(l](ii)  and  by  adding  paragraph  (e)(2) 
(i)  and  (ii),  to  read  as  follows: 

§  558.342    Melengestrol  acetate. 

***** 

(e)  *  •  * 

(1)  *  *  * 

(ii)  Limitations.  Heifers  being  fed  for 
slaughter;  administer  in  feed 
supplement;  withdraw  48  hours  prior  to 
slaughter. 

(2)  *   *  * 

(i)  Indications  for  use.  For  increased 
rate  of  weight  gain,  improved  feed 
efficiency,  and  supression  of  estrus 
(heat).  f 

(ii)  Limitations.  Heifers  being  fed  in 
confinement  for  slaughter;  administer  in 
feed  supplement;  withdraw  48  hours 
prior  to  slaughter. 

2.  In  §  558.355  by  revising  paragraph 
(r](3](iv](Z7),  to  read  as  follows: 
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(ivj 

(/>)  Linutaliu:is.  tieifers  being  fed  iu 
conrincment  for  slaughter.  Administef 
melengestrol  acetiite  {rom  a  separate 
supplement  contatrang  ai2S  to  0.8 
milligram  ptr  pound  to  complete  feeds 
(ontainiag  monensin  at  5  to  30  grams 
per  ton  of  feed.  Administer  monensin  in 
accordance  with  paragraph  (f|(3||iH6)  of 
this  section.  Withdraw  melengestrt*! 
relate  48  hours  prior  to  slaushter 

Effective  date  January  14.  I9ft5. 

S*c.  512(11.  82  Sut  047  (21  U.S.C  ;«l*i,i!H 

Diitftd:  (HHuary  4.  1965. 
Marvin  \.  Norcrass. 

u  r:.'^  \f.aocialf  DtrtxU'rforfkr.entifw 
f-'\c'nict!on. 

\\  R  fHx:  8.S-9.V*  fiK-H  l-ll-»5:  JM.l  amj 
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PEACE  CORPS 
22  CFR  Part  308 

Compliance  With  Privacy  Act  of  1974 

AGENCY:  Peace  Corps. 
ACnoic  Final  rule. 

SUMHMAMv:  ThiS  action  establishes  Peace 
Co.fs  policy  and  procedures  to  assure 
protection  of  individual  privacy  and  the 
.((curacy  and  security  of  records  in 
.•(  (ordance  with  the  requircmerts  of  the 
I'rix.K  y  Act.  The  regulations  include 
provisions  for  individual  access  to. 
correction  and/or  amendment  of  such 
records  and  the  disclosure  of 
information  from  Such  rec{>rd:>. 
e\»rmptions  from  disclosure,  e\i  t  jfions 
tt>  regulations  ag:iinst  disclosure,  and 
standards  of  conduct  for  persons  in 
control  of  records  systems. 
EFFECTIVE  DATE:  January  29.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  \<jn  Reyn.  Privacy  Act  Officer. 
Office  of  Administrative  ServicM.  20e- 
::34-6020  or  Robert  Martin  Associate 
General  Counsel.  202-254-r9ti«i  cr  Desk 
Officer  Francine  Picoult.  Office  of 
.Management  and  Budget.  Washington. 
DC.  20503. 

SUPPLEMENTARY  IMFORMATIOM:  Oil 
Aticust  zr.  1984  the  Drtrtor  of  the  Peace 
Corps  issued  a  notice  in  the  Federal 
Register,  Volume  49  at  pages  33896 
through  33901.  that  the  Peace  Corps 
proposed  to  amend  the  Code  of  Federal 
Regulations  by  adding  a  new  Part  308 
which  implements  the  provisions  of 
Sections  2  and  3  of  the  Privacy  Act  of 
1974  (Pub.  L  93-579)  (hereinafter 


referred  to  as  the  "Act").  No  comments 
were  received  during  the  sixty  day 
comment  period.  As  a  result  of  further 
review  within  the  AgeiKy.  one  change 
was  made  to  the  regulations.  Pu.-suant  to 
5  li.&C  552a  (k).  paragraphs  have  been 
added  to  section  308-14  of  the 
regulations.  These  paragraphs  e  \p{aui 
the  reasoas  and  authority  for  exempting 
informatioo  contained  in  the  systems  of 
records  listed  from  certain  provisions  of 
the  Act. 

Executive  Order  12291 

The  Peace  Corps  has  deterrrjtned  tha» 
this  rale  is  not  a  major  lyle  for  the 
purpose  of  F-O.  12291  because  it  is  not 
likely  to  result  in  an  annual  e^ect  on  the 
economy  of  SlOO  million  or  wen. 

Paperwork  Reduction  Act 

This  rule  imposes  no  obligamry 
infi  nr.ation  requirements  on  the  puMic 

Regulatory  Flexibifity  Act  of  1980 

I'he  Director  certifies  that  this  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  22  CFR  Pari  308 

Privacy:  Administrative  Practice  and 
Procedure:  Information. 

Accordingly.  Title  22.  Code  of  Federal 
Regulations,  is  amended  by  adding  Part 
30f  to  read  as  follows: 

PART  306— IMPLEMENTATION  OF  THE 
PRIVACY  ACT  OF  1974 


S»x 

306.1 

308.2 

306.3 

3084 

3085 

308.  f. 

10a7 


Purpose. 

Policy. 

Definitions. 

Diaclosure  of  Records 

New  uses  of  information. 

Reports  regarding  changes  in  systems. 
'  Use  of  social  security  account  number 
in  records  system  |Re'served|  " 

308.8  Rules  of  conduct. 

308.9  Records  sy»«em« — manu^meat  ^iid 
r.oritrol. 

;ioe.10    Security  of  records  systems — manual 

and  autcmiated. 
;hi8.11     Accounting  for  disclosure  of  records. 
Contents  of  refcords  systems. 
Access  to  records. 
S(>ecific  exemptions 
Ideniification  of  requesters. 
Amendment  of  records  and  appeals 
with  respect  thereta 
308.17    Denial  of  access  and  appeals  with 

respect  thereto. 
;«1818    Fees. 

Authority:  5  U.S.C  552«. 


3oe.lL- 

30813 
.')0814 
30815 
:»n8.16 


$308.1 

The  purpose  of  this  part  is  to  set  forth 
the  basic  policies  of  the  Peace  Corps 
governing  the  maintenance  of  systems  of 
records  containing  personal  information 
as  defined  in  the  Privacy  Act  of  1974  f5 
I'.S.C.  552a).  Records  included  in  this 


part  are  those  described  in  the  aforesaid 
Act  and  maintained  by  the  Peace  Corps 

and/or  a4y  ctimponen^ thereof. 

t' 

$308.2    PoHcy. 

It  is  the  pohcy  of  the  Peace  Corps  to 
protect  preserve  and  defend  the  right  of 
privacy  of  any  individual  as  to  whom 
the  agency  maintains  personal 
information  in  any  records  system  and 
to  provide  appropriate  and  complete 
access  to  such  records  including 
adequate  opportunity  to  correct  any 
erv-nrs  in  said  records.  It  is  further  the 
policy  of  the  agenc:y  to  maintain  its 
records  in  such  a  fashion  that  the 
information  contained  therejn  is  and 
remains  material  and  relevant  to  the 
purposes  for  which  it  is  collected  in 
order  to  maintain  its  records  with 
fairness  ti>  the  individuals  who  are  the 
subject  of  such  records. 

§308.3    Definitions. 

la)  "Record"'  means  any  document, 
collection,  or  grouping  of  information 
iibout  an  individual  maintained  by  the 
a<;ency.  including  but  not  limited  to 
ii^ormation  regarding  education, 
financial  transactions,  medical  history, 
crrminal  or  employment  history,  or  any 
other  personal  information  which 
contains  the  name  or  personal 
identiHcation  number,  symbol, 
photograph,  or  other  identifying 
particxilar  assigned  to  such  individual, 
such  as  a  finger  or  voiceprint. 

(bj  "System  of  Records"  means  a 
group  of  any  rvcords  under  the  control 
of  the  agency  from  which  information  is 
retrieved  by  use  of  the  name  of  an 
individual  or  by  some  identifying 
nuniber.  symbol,  or  other  identifying 
particular  assigned  to  the  individual. 

(c)  'Routine  Use"  means,  w  ith  respect 
to  the  disclosure  of  a  record,  the  use  of 
such  record  for  a  purpose  which  is 
compatible  with  the  purpose  for  which  it 
was  collected. 

(d)  The  term  "agency"  means  the 
Peace  Corps  or  any  component  thereof. 

(e)  The  term  "individual"  means  any 
citizen  of  the  United  States  or  an  alien 
lawfully  admitted  to  permanent 
residence. 

(f)  The  term  "maintain"  includes  the 
maintenance,  collection,  use  or 
dissemination  of  any  record. 

(g)  The  term  "Act"  means  the  Privacy 
Ackof  1974  (5  U.S.C.  552a)  as  amended 
from  time  to  time. 

$  308.4    Disclosure  of  records. 

The  agency  will  not  disclose  any 
personal  information  from  systems  of 
records  it  maintains  to  any  individual 
other  than  the  individual  to  whom  the 
record  pertains,  or  to  another  agency. 
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without  the  express  written  consent  of 
the  individual  to  whom  the  record 
pertains,  or  his  or  her  agent  or  attorney, 
except  in  the  following  instances: 

(a)  To  officers  or  employees  of  the 
Peace  Corps  having  a  need  for  such 
record  in  the  official  performance  of 
their  duties. 

(b)  When  required  under  the 
provisions  of  the  Freedom  of 
Information  Act  (5  U.S.C.  352). 

(c)  For  routine  uses  as  published  in 
the  Federal  Register. 

(d)  To  the  Bureau  of  the  Census  for 
uses  pursuant  to  Title  13. 

(e)  To  an  individual  or  agency  having 
a  proper  need  for  such  record  for 
statistical  research  provided  that  such 
record  is  transmitted  in  a  form  which  is 
not  individually  identifiable  and  that  an 
appropriate  written  statement  is 
obtained  from  the  person  to  whom  the 
record  is  transmitted  stating  the  purpose 
for  the  request  and  a  certiKcation  under 
oath  that  the  records  will  be  used  only 
for  statistical  purposes. 

(f)  To  the  National  Archives  of  the 
United  States  as  a  record  of  historical 
value  under  rules  and  regulations  of  the 
Archives  or  to  the  Adminiifrator  of 
General  Services  or  his  designee  to 
determine  if  it  has  such  value. 

(g)  To  an  agency  or  instrumentality  of 
any  governmental  jurisdiction  within  the 
control  of  the  United  States  for  civil  or 
criminal  law  enforcement  activities,  if 
the  activity  is  authorized  by  law.  and 
the  head  of  any  such  agency  or 
instrumentality  has  made  t  written 
request  for  such  records  specifying  the 
particular  portion  desired  and  the  law 
enforcement  activity  for  which  the 
record  is  sought.  Such  a  record  may  also 
be  disclosed  by  the  agency  to  the  law 
enforcement  agency  on  its  own  initiative 
in  situations  in  which  criminal  conduct 
is  suspected;  Provided.  That  such 
disclosure  has  been  established  as  a 
routine  use  or  in  situations  in  which  the 
misconduct  is  directly  related  to  the 
purpose  for  which  the  record  is 
maintained. 

(h)  In  emergency  situations  upon  a 
showing  of  compelling  circumstances 
affecting  the  health  or  safety  of  any 
individual  provided  that  after  such 
disclosure,  notification  of  such 
disclosure  must  be  promptly  sent  to  the 
last  known  address  of  the  individual  to 
whom  the  record  pertains. 

|i)  To  either  House  of  Congress  or  to  a 
subcommittee  or  committee  (joint  or  of 
either  house)  to  the  extent  the  subject 
matter  falls  within  their  jurisdiction. 

(j)  To  the  Comptroller  General,  or  any 
of  his  authorized  representatives,  in  the 
course  of  the  performance  of  the  duties 
of  the  General  Accounting  Office. 


(k)  Pursuant  to  an  order  by  the 
presiding  judge  of  a  court  of  competent 
jurisdiction.  If  any  record  is  disclosed 
under  such  compulsory  legal  process 
and  subsequently  made  public  by  the 
court  which  issued  it.  the  agency  must 
make  a  reasonable  effort  to  notify  the 
individual  to  whom  the  record  pertains 
of  such  disclosure. 

(1)  To  consumer  reporting  agencies  as 
defined  in  31  U.S.C.  3701(a)(3)  in 
accordance  with  31  U.S.C.  3711,  and 
under  contracts  for  collection  services 
as  authorized  in  31  U.S.C.  3718. 

§  308.5    New  uses  of  Information. 

The  agency  shall  publisfi  in  the 
Federal  Register  a  notice  of  its  intention 
to  establish  a  new  or  revised  routine  use 
of  any  system  of  records  maintained  by 
it  with  an  opportunity  for  public 
comments  on  such  use.  Such  notice  shall 
contain  the  following: 

(a)  The  name  of  the  system  of  records 
for  which  the  new  or  revised  routine  use 
is  to  be  established. 

(b)  The  authority  for  maintaining  the 
system  of  records. 

(c)  The  categories  of  records 
maintained  in  the  system. 

(d)  The  purpose  for  which  the  record 
is  to  be  maintained. 

(e)  The  proposed  routine  use(s). 

(f)  The  purpose  of  the  routine  use(s). 

(g)  The  categories  of  recipients  of  such 
use. 

In  the  event  of  any  request  for  an 
addition  to  the  routine  uses  of  the 
systems  which  the  agency  maintains, 
such  request  may  be  sent  to  the 
following  officer:  Director,  Office  of 
Administrative  Services,  Peace  Corps, 
806  Connecticut  Avenue,  NW., 
Washington,  D.C.  20526. 

§  308.6    Reports  regarding  changes  in 
systems. 

The  agency  shall  provide  to  Congress 
and  the  Office  of  Management  and 
Budget  advance  notice  of  any  proposal 
to  establish  or  alter  any  system  of 
records  as  defined  herein.  This  report 
will  be  submitted  in  accord  with 
guidelines  provided  by  the  Office  of 
Management  and  Budget. 

§  308.7  Use  of  social  security  account 
numt>er  in  records  systems.  (Reserved) 
§  308.8    Rules  of  conduct. 

(a)  The  Head  of  the  agency  shall 
assure  that  all  persons  involved  in  the 
design,  development,  operation  or 
maintenance  of  any  systems  of  records 
as  defined  herein  are  informed  of  all 
requirements  necessary  to  protect  the 
privacy  of  individuals  who  are  the 
subject  of  such  records.  All  employees 
shall  be  informed  of  all  implications  of 
the  Act  in  this  area  including  the 


criminal  penalties  provided  under  the 
Act.  and  the  fact  the  agency  may  be 
subject  to  civil  suit  for  failure  to  comply 
with  the  provisions  of  the  Privacy  Act 
and  these  regulations. 

(b)  The  Head  of  the  agency  shall  also 
ensure  that  all  personnel  having  access 
to  records  receive  adequate  training  in 
the  protection  of  the  security  of  personal 
records  and  that  adequate  and  proper 
storage  is  provided  for  all  such  records 
with  sufficient  security  to  assure  the 
privacy  of  such  records. 

§  308.9    Records  systems — management 
and  control. 

(a)  The  Director.  Office  of 
Administrative  Services,  shall  have 
overall  control  and  supervision  of  the 
security  of  all  records  keeping  systems 
and  shall  be  responsible  for  monitoring 
the  security  standards  set  forth  in  these 
regulations. 

(b)  A  designated  official  (System 
Manager)  shall  be  named  who  shall 
have  management  responsibility  for 
each  record  system  maintained  by  the 
agency  and  who  shall  be  responsible  for 
providing  protection  and  accountability 
for  such  records  at  all  times  and  for 
insuring  that  such  records  are  secured  in 
appropriate  containers  wherever  not  in 
use  or  in  the  direct  control  of  authorized 
personnel. 

§308.10    Security  of  records  systems- 
manual  and  automated. 

The  Head  of  the  agency  has  the 
responsibility  of  maintaining  adequate 
technical,  physical,  and  security 
safeguards  to  prevent  unauthorized 
disclosure  or  destruction  of  manual  and 
automatic  record  systems.  These 
security  safeguards  shall  apply  to  all 
systems  in  which  identifiable  personal 
data  are  processed  or  maintained 
including  all  reports  and  outputs  from 
such  systems  which  contain  identifiable 
personal  information.  Such  safeguards 
must  be  sufficient  to  prevent  negligent, 
accidental,  or  unintentional  disclosure, 
modification  or  destruction  of  any 
personal  records  or  data  and  must 
furthermore  minimize  the  extent 
technicians  or  knowledgeable  persons 
could  improperly  obtain  access  to 
modify  or  destroy  such  records  or  data 
and  shall  further  insure  against  such 
casual  entry  by  unskilled  persons 
without  official  reasons  for  access  to 
such  records  or  data. 

(a)  Manual  systems.  (1)  Records 
contained  in  records  systems  as  defined 
herein  may  be  used,  held  or  stored  only 
where  facilities  are  adequate  to  prevent 
unauthorized  access  by  persons  within 
or  without  the  agency. 
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(2)  All  records  systems  when  not 
under  the  personal  control  of  the 
employees  authorized  to  use  same  must 
be  stored  in  an  appropriate  metal  filing 
cabinet.  Where  appropriate,  such 
cabinet  shall  have  a  three  position  dial- 
type  combination  lock,  and/or  be 
equipped  with  a  steel  lock  bar  secured 
by  a  GSA  approved  changeable 
combination  padlock  or  in  some  sixh 
other  securely  locked  cabinet  as  may  be 
approved  by  GSA  for  the  storage  of  such 
records.  Certain  systems  are  not  of  such 
confidential  nature  that  their  disclosure 
w»uld  harm  an  individual  who  is  the 
subject  of  such  record.  Records  in  this 
category  shall  be  maintained  in  steel 
cabinets  without  the  necessity  of 
combination  locks. 

(3)  Access  to  and  use  of  systems  of 
records  shall  be  permitted  only  to 
persons  whose  official  duties  require 
such  access  within  the  agency,  for 
routine  use  as  defined  in  §  30&4  and  in 
the  Peace  Corps'  published  systems  of 
records  notices,  or  for  such  other  uses  as 
may  be  provided  herein. 

(4)  Other  than  for  access  within  the 
agency  to  persons  needing  such  records 
in  the  performance  of  their  official 
duties  or  routine  uses  as  defined  herein 
and  in  the  Peace  Corps'  systems  of 
records  notices  or  such  other  uses  as 
provided  herein,  access  to  records 
within  systems  of  records  shall  be 
permitted  only  to  the  individual  to 
whom  the  record  pertains  or  upon  his  or 
her  written  request  to  a  designated 
personal  representative. 

(5)  Access  to  areas  where  records 
systems  are  stored  will  be  limited  to 
those  persons  whose  official  duties 
require  work  in  such  areas  and  proper 
accounting  of  removal  of  any  records 
from  storage  areas  shall  be  maintained 
at  all  times  in  the  form  directed  by  the 
Director.  Administrative  Ser\ices. 

(6)  The  agency  shall  assure  that  all 
persons  whose  official  duties  require 
access  to  and  use  of  records  contained 
in  records  systems  are  adequately 
trained  to  protect  the  security  and 
privacy  of  such  records. 

(7)  The  disposal  and  destruction  of 
records  within  records  systems  shall  be 
in  accord  with  rules  promulgated  by  the 
General  Ser\ice8  Administration. 

(b)  Automated  systems.  (1) 
Identifiable  personal  information  may 
be  processed,  stored  or  maintained  by 
automatic  data  systems  only  where 
facilities  or  conditions  are  adequate  to 
prevent  unauthorized  access  to  such 
systems  in  any  form.  Whenever  such 
data  contained  in  punch  cards,  magnetic 
tapes  or  discs  are  not  under  the  personal 
control  of  an  authorized  person  such 
information  must  be  stored  in  a  metal 
filing  cabinet  having  a  built-in  three 


position  combination  lock,  a  metal  filing 
cabinet  equipped  with  a  steel  lock,  a 
metal  filing  cabinet  equipped  with  a 
steel  lock  bar  secured  with  a  General 
Services  Administration  (GSA) 
approved  combination  padlock,  or  in 
adequate  containers  or  in  a  secured 
room  or  in  such  other  facility  having 
greater  safeguards  than  those  provided 
for  herein. 

(2)  Access  to  and  use  of  identifiable 
personal  data  associated  with 
automated  data  systems  shall  be  limited 
to  those  persons  whose  official  duties 
require  such  access.  Proper  control  of 
personal  data  in  any  form  associated 
with  automated  data  systems  shall  be 
maintained  at  all  times  including 
maintenance  of  accountability  records 
showing  disposition  of  input  and  output 
documents. 

(3)  All  persons  whose  official  duties 
require  access  to  processing  and 
maintenance  of  identifiable  personal 
data  and  automated  systems  shall  be 
adequately  trained  in  the  security  and 
privacy  of  personal  data. 

(4)  The  disposal  and  disposition  of 
identifiable  personal  data  and 
automated  systems  shall  be  carried  on 
by  shredding,  burning  or  in  the  case  of 
tapes  of  discs,  degaussing,  in  accord 
with  any  regulations  now  or  hereafter 
proposed  by  the  GSA  or  other 
appropriate  authority. 


§308.11 
records. 


Accounting  for  disclosure  of 


Each  office  maintaining  a  system  of 
records  shall  keep  a  written  account  of 
routine  disclosures  (see  paragraphs  (a) 
through  (e)  of  this  section)  for  all  records 
within  such  system  in  the  form 
prescribed  by  the  Director.  Office  of 
Administrative  Services.  Disclosure 
made  to  employees  of  the  agency  in  the 
normal  course  of  their  official  duties  or 
pursuant  to  the  provisions  of  the 
Freedom  of  Information  Act  need  not  be 
accounted  for.  Such  written  account 
shall  contain  the  following: 

(a)  The  date,  nature,  and  purpose  of 
each  disclosure  of  a  record  to  any 
person  or  to  another  agency. 

(b)  The  name  and  address  of  the 
person  or  agency  to  whom  the 
disclosure  was  made. 

(c)  Sufficient  information  to  permit  the 
construction  of  a  listing  of  all 
disclosures  at  appropriate  periodic 
intervals. 

(d)  The  justification  or  basis  upon 
which  any  release  was  made  including 
any  written  documentation  required 
when  records  are  released  for  statistical 
or  law  enforcement  purposes  under  the 
provisions  of  subsection  (b)  of  the  Act. 

(e)  For  the  purpose  of  this  part,  the 
system  of  accounting  for  disclosure  is 


not  a  system  of  records  under  the 
definitions  hereof  and  no  accounting 
need  be  maintained  for  the  disclosure  of 
accounting  of  disclosures. 

$3M.12    Contents  of  records  systems. 

(a)  The  agency  shall  maintain  in  any 
records  contained  in  any  records  system 
hereunder  only  such  information  about 
an  individual  as  is  accurate,  relevant, 
and  necessary  to  accomplish  the 
purpose  for  which  the  agency  acquired 
the  information  as  authorised  by  statute 
or  Executive  Order. 

(b|  In  situations  in  which  the 
information  may  result  in  adverse 
determinations  about  such  individual's 
rights,  benefits  and  privileges  under  any 
Federal  program,  all  information  placed 
in  records  systems  shall,  to  the  greatest 
extent  practicable,  be  collected  from  the 
individual  to  whom  the  record  pertains. 

(c)  Each  fori.,  or  other  document 
which  an  individual  is  expected  to 
complete  in  order  to  provide  information 
for  any  records  system  shall  have 
appended  thereto,  or  in  the  body  of  the 
document: 

(1)  An  indication  of  the  authority 
authorizing  the  solicitation  of  the 
information  and  whether  the  provision 
of  the  information  is  mandatory  or 
voluntary. 

(2)  The  purpose  or  purposes  for  which 
the  information  is  intended  to  be  used. 

(3)  Routine  uses  which  may  be  made 
of  the  information  and  published 
pursuant  to  §  308.7  of  this  regulation. 

(4)  The  effect  on  the  individual,  if  any. 
of  not  providing  all  or  part  of  the 
required  or  requested  information. 

(d)  Records  maintained  in  any  system 
of  records  used  by  the  agency  to  make 
any  determinatioin  about  any  individual 
shall  be  maintained  with  such  accuracy, 
relevancy,  timeliness,  and  completeness 
as  is  reasonably  necessary  to  assure 
fairness  to  the  individual  in  the  making 
of  any  determination  about  such 
individual:  Provided  however,  that  the 
agency  shall  not  be  required  to  update 
or  keep  current  retired  records. 

(e)  Before  disseminating  any  record 
about  an  individual  to  any  person  other 
than  an  agency  as  defined  in  5  U.S.C. 
552(e)  or  pursuant  to  the  provsions  of 
the  Freedom  of  Information  Act  (5  U.S.C. 
552).  the  agency  shall  make  reasonable 
efforts  to  assure  that  such  records  are 
accurate,  complete,  timely  and  relevant 
for  agency  purposes. 

(f)  Under  no  circumstances  shall  the 
agency  maintain  any  record  about  an 
individual  with  respect  to  or  describing 
how  such  individual  exercises  rights 
guaranteed  by  the  first  amendment  of 
the  Constitution  of  the  United  States 
unless  expressly  authorized  by  statute 
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or  by  the  individual  about  whom  the 
record  is  maintained  or  unless  pertinent 
to  and  within  the  scope  of  an  authorized 
law  enforcement  activity. 

(g)  In  the  event  any  record  is 
disclosed  as  a  result  of  the  order  of  a 
presiding  judge  of  a  court  of  competent 
jurisdiction,  the  agency  shall  make 
reasonable  efforts  to  notify  the 
individual  whose  record  was  so 
disclosed  after  the  procets  becomes  a 
matter  of  public  record.  | 

§  30a.  1 3    Access  to  rscoros 

(a)  The  Director,  Administrative 
Services,  shall  keep  a  current  list  of 
systems  of  records  maintained  by  the 
agency  and  published  in  accordance 
with  the  provisions  of  these  regulations. 

(b)  Individuals  requesting  access  to 
any  record  the  agency  maintains  about 
him  or  her  in  a  system  of  records  shall 
be  provided  access  to  such  records. 
Such  requests  shall  be  submitted  in 
writing  by  mail,  or  in  person  during 
regular  business  hours,  to  the  System 
Managers  identifled  in  the  specific 
system  notices.  Systems  maintained  at 
overseas  and  dometic  field  offices  may 
be  addressed  to  the  Country  Director  or 
Regional  Service  Center  Manager,  if 
assistance  is  needed,  the  Director. 
Office  of  Administrative  Services,  will 
provide  agency  addresses. 

(c)  Requests  for  records  from  more 
than  one  system  of  records  shall  be 
directed  to  the  Director.  Office  of 
Administrative  Services.  Peace  Crops. 
806  Connecticut  Avenue,  NW., 
Washington.  D.C.  20526. 

(d)  Requests  for  access  to  or  copies  of 
records  should  contain,  at  a  minimum, 
identifying  information  needed  to  locate 
any  given  record  and  a  brief  description 
of  the  item  or  items  of  information 
required.  If  the  individual  wishes  access 
to  specific  documents  the  request  should 
identify  or  describe  as  nearly  as 
possible  such  documents. 

(e)  A  record  may  be  disclosed  to  a 
representative  of  the  person  to  whom  a 
record  relates  who  is  authorized  in 
writing  to  have  access  to  the  record  by 
the  person  to  whom  it  relates. 

(f)  A  request  made  in  person  will  be 
promptly  complied  with  if  the  records 
sought  are  in  the  immediate  custody  of 
the  Peace  Corps.  Mailed  or  personal 
request  for  documents  in  storage  which 
must  be  complied  from  more  than  one 
location,  or  which  are  otherwise  not 
immediately  available,  will  be 
acknowledge  within  ten  working  days, 
and  the  records  requested  will  be 
provided  as  promptly  thereafter  as 
possible. 

(g)  Medical  or  psychological  records 
shall  be  disclosed  to  an  individual 
unless  in  the  judgment  of  the  agency. 


access  to  such  records  might  have  an 
adverse  effect  upon  such  individual. 
When  such  determination  has  been 
made,  the  agency  may  require  that  the 
information  be  disclosed  only  to  a 
physician  chosen  by  the  requesting 
individual.  Such  physician  shall  have 
full  authority  to  disclose  all  or  any 
portion  of  such  record  to  the  requesting 
individual  in  the  exercise  of  his  or  her 
professional  judgment. 

§  308.14    Speciflc  exemptions. 

Records  or  portions  of  records  in 
certain  record  systems  specified  below 
shall  be  exempt  from  disclosure: 
Provided,  however.  That  no  such 
exemption  shall  apply  to  the  provisions 
of  §  308.12(a)  (maintaining  records  with 
accuracy,  completeness,  etc.  as 
reasonably  necessary  for  agency 
purposes);  §  308.12(b)  (collecting 
information  directly  from  the  individual 
to  whom  it  pertains);  §  308.12(c) 
(informing  individuals  asked  to  supply 
information  of  the  purposes  for  which  it 
is  collected  and  whether  it  is 
mandatory);  §  308.12(g)  (notifying  the 
subjects  of  records  disclosed  under 
compulsory  court  process):  §  308.16(d)(3) 
hereof  (informing  prior  recipient  of 
corrected  or  disputed  records):  §  308.16 
(g)  (civil  remedies).  With  the  above 
exceptions  the  following  material  shall 
be  exempt  from  disclosure  to  the  extent 
indicated: 

(a)  Material  in  any  system  of  records 
considered  classified  and  exempt  from 
disclosure  under  provisions  of  section 
552(b)(1)  of  the  Freedom  of  Information 
Act.  Agency  systems  of  records  now 
containing  such  material  are:  Legal 
Files — Staff,  Volunteers  and  Applicants; 
Security  Records  Peace  Corps  Staff/ 
Volunteers  and  ACTION  staff. 

(1)  Authority:  5  USC  552a  (k)(l) 

(2)  Reasons:  To  protect  information 
classified  in  the  interest  of  national 
defense  or  foreign  policy. 

(b)  Investigatory  material  compiled  for 
the  purposes  of  law  enforcement: 
Provided  however.  That  if  any 
individual  is  denied  any  right,  privilege, 
or  benefit  that  he  or  she  would 
otherwise  be  entitled  to  by  Federal  law, 
or  for  which  he  or  she  would  otherwise 
be  eligible,  as  a  result  of  the 
maintenance  of  such  material,  such 
material  shall  be  provided  to  such 
individual  except  to  the  extent 
necessary  to  protect  the  identity  of  a 
source  who  furnished  information  to  the 
government  under  an  express  promise 
that  his  or  her  identity  would  be  held  in 
confidence,  or  prior  to  the  effective  date 
of  the  Privacy  Act  of  1974,  under  an 
implied  promise  of  such  confidentiality 
of  the  identity  of  such  source.  Agency 
systems  of  records  containing  such 


investigatory  material  are: 
Discrimination  Complaint  Files; 
Empjjji^ee  Occupational  Injury  and 
Illness  Reports;  Legal  Files— Staff. 
Volunteers  and  Applicants;  Security 
Records — Peace  Corps  Staff/Volunteers 
and  ACTION  Staff. 

(1)  Authority:  5  USC  652a(k)(2) 

(2)  Reasons:  To  protect  the  identity  of 
sources  to  whom  proper  promises  of 
confidentiality  have  been  made  during 
investigations.  Without  these  promises, 
sources  will  often  be  unwilling  to 
provide  information  essential  in 
adjudicating  access  in  a  fair  and 
impartial  manner. 

(c)  Investigatory  material  compiled 
solely  for  the  purpose  of  determining 
suitability,  eligibility  or  qualification  for 
service  as  an  employee  or  volunteer  or 
for  the  obtaining  of  a  Federal  contract  or 
for  access  to  classified  information: 
Provided,  however,  That  such  material 
shall  be  disclosed  to  the  extent  possible 
without  revealing  the  identity  of  q 
source  who  furnished  information  to  the 
government  under  an  express  promise  of 
the  confidentiality  of  his  or  her  identity 
or.  prior  to  the  effective  date  of  the 
Privacy  Act  of  1974,  under  an  implied 
promise  of  such  confidentiality  of 
identity.  Agency  systems  of  records 
containing  such  material  are: 
Contractors  and  Consultant  Files; 
Discrimination  Complaint  Files;  Legal 
Files — Staff.  Volunteers  and  Applicants: 
Personal  Service  Contract  Records — 
Peace  Corps  Staff/Volunteers  and 
ACTION  Staff;  Staff  Applicant  and 
Personnel  Records;  Talent  Bank; 
Volunteer  Applicant  and  Service  Record 
Systems. 

(1)  Authority:  5  USC  552a(k)(5) 

(2)  Reasons:  To  ensure  the  frankness 
of  information  used  to  determine 
whether  Peace  Corps  Volunteers 
applicants  and  Peace  Corps  Staff 
applicants  are  qualified  for  service  with 
the  agency.  * 

§  308. 1 5    Identification  of  requesters. 

The  agency  shall  require  reasonable 
identification  of  all  individuals  who 
request  access  to  records  to  assure  that 
records  are  not  disclosed  to  persons  not 
entitled  to  such  access. 

(a)  In  the  event  an  individual  requests 
disclosure  in  person,  such  individual 
shall  be  required  to  show  an 
identification  card  such  as  a  driver's 
license,  etc.,  containing  a  photo  and  a 
sample  signature  of  such  individual. 
Such  individual  may  also  be  required  to 
sign  a  statement  under  oath  as  to  his  or 
her  identity  acknowledging  that  he  or 
she  is  aware  of  the  penalties  for 
improper  disclosure  under  the 
provisions  of  the  Privacy  Act  of  1974. 
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(b)  In  the  event  that  disclosure  is 
requested  by  mail,  the  agency  may 
request  such  information  as  may  be 
necessary  to  reasonably  assure  that  the 
individual  making  such  request  is 
properly  identified.  In  certain  cases,  the 
agency  may  require  that  a  mail  request 
be  notarized  with  an  indication  that  the 
notary  received  an  acknowledgment  of 
identity  from  the  individual  making  such 
request. 

(c)  In  the  event  an  individual  is  unable 
to  provide  suitable  documentation  or 
identiHcation.  the  agency  may  require  a 
signed  notarized  statement  asserting  the 
identify  of  the  individual  and  stipulating 
that  the  individual  understands  that 
knowingly  or  willfully  seeking  or 
obtaining  access  to  records  about 
another  person  under  false  pretenses  is 
punishable  by  a  Tme  of  up  to  S5.000. 

(d)  In  the  event  a  requester  wishes  to 
be  accompanied  by  another  person 
while  reviewing  his  or  her  records,  the 
agency  may  require  a  written  statement 
authorizing  discussion  of  his  or  her 
records  in  the  presence  of  the 
accompanying  representative  or  other 
persons. 

{.3(M.16    AfiMndnwnt  of  records  and 
appeals  wttti  rsspsct  thsrsta 

(a)  In  the  event  an  individual  desires 
to  request  an  amendment  of  his  or  her 
record,  he  or  she  may  do  so  by 
submitting  such  written  request  to  the 
Director.  Administrative  S€r\ices.  Peace 
Corps.  806  Connecticut  Avenue.  N.W.. 
Washington.  DC.  20526.  The  Director. 
Administrative  Services,  shall  provide 
assistance  in  preparing  any  amendment 
upon  request  and  a  written 
acknowledgment  of  receipt  of  such 
request  within  10  working  days  after  the 
receipt  thereof  from  the  individual  who 
requestedihe  amendment.  Such 
acknowledgment  may,  if  necessary, 
request  any  additional  information 
needed  to  make  a  determination  with 
respect  to  such  request.  If  the  agency 
decides  to  comply  with  the  request 
within  the  10  day  period,  no  written 
acknowledgment  is  necessary:  Provided 
however.  That  a  certification  of  the 
change  shall  be  provided  to  such 
individual  within  such  period. 

(b)  Promptly  after  acknowledgment  of 
the  receipt  of  a  request  for  an 
amendment  the  agency  shall  take  one  of 
the  following  actions: 

(1)  Make  any  corrections  of  any 
portion  of  the  record  which  the 
individual  believes  is  not  accurate, 
relevant,  timely  or  complete. 

(2)  Inform  the  individual  of  its  refusal 
to  amend  the  record  in  accord  with  the 
request  together  with  the  reason  for 
such  refusal  and  the  procedures 
established  for  requesting  review  of 


such  refusal  by  the  head  of  the  agency 
or  his  or  her  designee.  Such  notice  shall 
include  the  name  and  business  address 
of  the  reviewing  official. 

(3)  Refer  the  request  to  the  agency 
that  has  control  of  and  maintains  the 
record  in  those  instances  where  the 
record  requested  remains  the  property 
of  the  controlling  agency  and  not  of  the 
Peace  Corps. 

(c)  In  reviewing  a  request  to  amend 
the  record  the  agency  shall  assess  the 
accuracy,  relevance,  timeliness  and 
completeness  of  the  record  with  due  and 
appropriate  regard  for  fairness  to  the 
individual  about  whom  the  record  is 
maintained.  In  making  such 
determination,  the  agency  shall  consult 
criteria  for  determining  record  quality 
published  in  pertinent  chapters  of  the 
Federal  Personnel  Manual  and  to  the 
extent  possible  shall  accord  therewith. 

(d)  In  the  event  the  agency  agrees 
with  the  individual's  request  to  amend 
such  record  it  shall: 

(1)  Advise  the  individual  in  writing. 

(2)  Correct  the  record  accordingly,  and 

(3)  Advise  all  previous  recipients  of  a 
record  which  was  corrected  of  the 
correction  and  its  substance. 

(e)  In  the  event  the  agency,  after  an 
initial  review  of  the  request  to  amend  a 
record,  disagrees  with  all  or  a  portion  of 
it.  the  agency  shall: 

(1)  Advise  the  individual  of  its  refusal 
and  the  reasons  therefore. 

(2)  Inform  the  individual  that  he  or  she 
may  request  further  review  in  accord 
with  the  provisions  of  these  regulations, 
and 

(3)  Specify  The  name  and  address  of 
the  person  to  whom  the  request  should 
be  directed. 

(f)  In  the  event  an  individual  requester 
disagrees  with  the  initial  agency 
determination,  he  or  she  may  appeal 
such  determination  to  the  Director  of  the 
Peace  Corps  or  his  or  her  designee.  Such 
request  for  review  must  be  made  within 
30  days  after  receipt  by  the  requester  of 
the  initial  refusal  to  amend. 

(g)  If  after  review  the  Director  or 
designee  refuses  to  amend  the  record  as 
requested  he  or  she  shall  advise  the 
individual  requester  of  such  refusal  and 
the  reasons  for  same;  of  his  or  her  right 
to  file  a  concise  statement  in  the  record 
of  the  reasons  for  disagreeing  with  the 
decision  of  the  agency:  of  the  procedures 
for  filing  a  statement  of  disagreement 
and  of  the  fact  that  such  statement  so 
filed  will  be  made  available  to  anyone 
to  whom  the  record  is  subsequently 
disclosed  together  with  a  brief  statement 
of  the  agency  summarizing  its  reasons 
for  refusal,  if  the  agency  decides  to 
place  such  brief  statement  in  the  record. 
The  agency  shall  have  the  authority  to 
limit  the  length  of  any  statement  to  be 


filed,  such  limit  to  depend  upon  the 
record  involved.  The  agency  shall  also 
.inform  such  individual  that  prior 
recipients  of  the  disputed  record  will  be 
provided  a  copy  of  both  statements  of 
the  dispute  to  the  extent  that  the 
accounting  of  disclosures  has  been 
maintained  and  of  the  individual's  right 
to  seek  judicial  review  of  the  agency's 
refusal  to  amend  the  record. 

(h)  If  after  review  the  official 
determines  that  the  record  should  be 
amended  in  accordance  with  the 
individual's  request,  the  agency  shall 
proceed  as  provided  above  in  the  event 
a  request  is  granted  upon  initial 
demand. 

(i)  Final  agency  determination  of  an 
individual's  request  for  a  review  shall  be 
concluded  with  30  working  days  from 
the  date  of  receipt  of  the  review  request: 
Provided  however.  That  the  Director  or 
designee  may  determine  that  fair  and 
equitable  review  cannot  be  made  within 
that  time.  If  such  circumstances  occur, 
the  individual  shall  be  notified  in 
writing  of  the  additional  time  required 
and  of  the  approximate  date  on  which 
determination  of  the  review  is  expected 
to  be  completed. 

§  308.17    Denial  of  access  and  appeals 
with  respect  tttereto. 

In  the  event  that  the  agency  finds  it 
necessary  to  deny  any  individual  access 
to  a  record  about  such  individual 
pursuant  to  provisions  of  the  Privacy 
Act  or  of  these  regulations,  a  response 
to  the  original  request  shall  be  made  in 
writing  within  ten  working  days  after 
the  date  of  such  initial  request.  The 
denial  shall  specify  the  reasons  for  such 
refusal  or  denial  and  advise  the 
individual  of  the  reasons  therefore,  and 
of  his  or  her'right  to  an  appeal  within 
the  agency  and/or  judicial  review  under 
the  provisions  of  the  Act. 

(a)  In  the  event  an  individual  desires 
to  appeal  any  denial  of  access,  he  or  she 
may  do  so  in  writing  by  addressing  such 
appeal  to  the  attention  of  the  Director. 
Peace  Corps,  or  designee  identified  in 
such  denial.  Such  appeal  should  be 
addressed  to  Director.  Peace  Corps,  c/o 
Office  of  Administrative  Services,  Room 
P-314,  806  Connecticut  Avenue.  NW.. 
Washington.  D.C.  20526. 

(b)  The  Director,  or  designee,  shall 
review  a  request  from  a  denial  of  access 
and  shall  make  a  determination  with 
respect  to  such  appeal  within  30  days 
after  receipt  thereof.  Notice  of  such 
determination  shall  be  provided  to  the 
individual  making  the  request  in  writing. 
If  such  appeal  is  denied  in  whole  or  in 
part,  such  notice  shall  include 
notification  of  the  right  of  the  person 
making  such  request  to  have  judicial 
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review  of  the  denial  as  I 
Act. 


trovided  in  the 


§308.18    Fees. 

No  fees  shall  be  charged  for  search 
time  or  for  any  other  time  expended  by 
the  agency  to  produce  a  record.  Copies 
of  records  may  be  charged  for  at  the  rate 
of  10  cents  per  page  provided  that  one 
copy  of  any  record  shall  be  provided 
free  of  charge. 

Dated:  January  9. 1985. 
Lofel  Miller  Ruppe, 

Director.  Peace  Corps. 

|FR  Doc.  85-1009  Filed  1-11-85;  8:45  am) 

BILUNG  CODE  S0S1-01-M 


policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic  impact 
has  been  found  to  be  so  minimal  that  a 
full  regulatory  evaluation  is 
unnecessary.  The  small  reduction  in  the 
length  of  the  anchorage  is  not  expected 
to  have  any  significant  effect  on  its  safe 
use. 

Since  the  impact  of  these  regulations 
is  expected  to  be  minimal  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds. 
Final  Regulations 


DEPARTMENT  OF  TRANSPORTATION   PART  1 10— {AMENDED] 


Coast  Guard 

33  CFR  Part  110 
(CGD8-83-10I 


Anchorage  Regulations;  Lower 
Mississippi  River         | 

agency:  Coast  Guard.  DOT. 
action:  Final  Rule. 

summary:  The  Coast  Guard  has 
amended  the  anchorage  regulations  on 
the  Lower  Mississippi  River  by  reducing 
the  Alliance  Anchorage  two  tenths  (.2) 
of  a  mile.  This  action  is  necessary 
because  of  a  planned  berge  fleet 
installation. 

EFFECTIVE  DATE:  This  rule  will  become 
effective  February  13, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  R.  E.  FORD.  Port  Safety  Officer, 
c/o  U.S.  Coast  Guard,  Captain  of  the 
Port,  4640  Urquhart  Street.  New  Orleans, 
L.\  70117,  Tel:  504  589-7117. 
SUPPLEMENTARY  INFORMATION:  On 
November  1, 1983,  the  Coast  Guard 
published  a  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register  for 
this  regulation  (48  FR  50359).  Interested 
persons  were  requested  to  submit 
comments  and  no  comments  were 
received. 

Drafting  Information:  The  drafters  of 
this  regulation  are  LT  T.  L.  McCARTY. 
Project  Officer,  c/o  Commander,  Eighth 
Coast  Guard  District  (raps),  LCDR  W.  B. 
THOMAS.  Project  Attorney,  c/o 
Commander.  Eighth  Coast  Guard 
District  (dl),  Hale  Boggs  Federal 
Building,  500  Camp  Street,  New  Orleans, 
LA  70130. 

Economic  Assessment  and 
Certification:  These  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  non-significant  under 
Department  of  Transportation  regulatory 


In  consideration  of  the  foregoing,  Part 
110  of  Title  33,  Code  of  Federal 
Regulations  is  amended  by  revising 
§  110.195(a)(6)  to  read  as  follows: 

§  1 10.195    Mississippi  River  below  Baton 
Rouge,  LA,  Including  South  and  Southwest 
Passes. 

(a)  *  •  * 

(6)  Alliance  Anchorage.  An  area  2.0 
miles  in  length  along  the  right 
descending  bank  of  the  river.  800  feet 
wide  extending  from  mile  63.8  to  mile 
65.8  above  Head  of  Passes. 

a  *  *  *  * 

{33  U.S.C.  471;  49  CFR  1.46;  33  CFR  1.05-l(g)) 

Dated:  December  24. 1984. 
T.  T.  Matteson. 

Captain.  U.S.  Coast  Guard.  Acting 
Commander.  8th  Coast  Guard  District 
(FR  Doc.  85-997  Filed  1-11-85;  8:45  am] 

BILUNG  CODE  4910-14-M 


33  CFR  Part  117 
(CGD  08-84-061 

Drawbridge  Operation  Regulations; 
Houma  Canal  and  Uttle  (Petit)  Caillou 
Bayou,  Louisiana 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  Rule.        — 

summary:  At  the  request  of  the 
Louisiana  Department  of  Transportation 
and  Development  (LDOTD).  the  Coast 
Guard  is  changing  the  regulations 
governing  the  swing  span  bridge  on  LA 
3197  (formerly  U.S.  90)  over  Houma 
Canal,  mile  1.7  at  Houma,  and  the 
vertical  lift  span  bridge  on  LA  24  over 
Little  (Petit)  Caillou  Bayou,  mile  33.7  at 
Presquille.  both  in  Terrebonne  Parish. 
Louisiana,  by  requiring  that  at  least  four 
hours  advance  notice  be  given  for 
opening  the  draws  at  all  times.  The 
bridges  presently  are  required  to  open 
on  signal  from  5  a.m.  to  9  p.m.  and  on  12 


hours  notice  form  9  p.m.  to  5  a.m.  This 
change  is  being  made  because  of 
infrequent  requests  for  opening  the 
draws. 

This  action  will  relieve  the  bridge 
owner  of  the  burden  of  having  persons 
constantly  available  at  the  bridges  from 
5  a.m.  to  9  p.m.  and  will  still  provide  for 
the  reasonable  needs  of  navigation. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  February  13. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Perry  Haynes,  Chief,  Bridge 
Administration  Branch,  telephone  (504) 
589-2965. 

SUPPLEMENTARY  INFORMATION:  On  13 
November  1984.  the  Coast  Guard 
published  a  proposed  rule  (49  FR  44925) 
concerning  this  amendment.  The 
Commander.  Eighth  Coast  Guard 
District,  also  published  the  proposal  as  a 
Public  Notice  dated  20  November  1984. 
In  each  notice,  interested  persons  were 
given  until  28  December  1984  to  submit 
comments. 

Drafting  Information:  The  drafters  of 
these  regulations  are  Perry  Haynes, 
project  officer,  and  Steve  Crawford, 
project  attorney. 

Discussion  of  Comments:  The  only 
response  to  the  public  notice  and  the 
Federal  Register  was  a  comment  of  no 
objection  from  the  National  Marine 
Fisheries  Service. 

Economic  Assessment  and 
Certification;  These  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26. 1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  The  basis  for 
this  conclusion  is  that  the  bridge  over 
Houma  Canal  averaged  only  11 
openings  per  month  (one  opening  every 
three  days)  in  1983.  In  1982, 1981  and 
1980,  there  were  12.2,  23.8  and  11.2 
average  monthly  openings,  respectively. 
The  bridge  over  Little  (Petit)  Caillou 
Bayou  averaged  only  5  openings  per 
month  (one  opening  every  six  days)  in 
1983.  In  1982. 1981  and  1980.  there  were 
4.5,  4.4  and  6.0  average  monthly 
openings,  respectively. 

These  few  vessels  can  reasonably 
provide  four  hours  notice  for  a  bridge 
opening  by  placing  a  collect  call  at  any 
time  to  the  LDOTD  District  Office  in 
Lafayette,  Louisiana,  telephone  (318) 
233-7404.  or  during  normal  office  hours 
to  the  LDOTD  Office  in  Houma. 
Louisiana,  telephone  (504)  851-0900. 
Scheduling  their  arrival  at  the  appointed 
time  would  involve  little  or  no 


itss 
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additional  expense  to  the  mariners. 
Since  the  economic  impact  of  these 
regulations  is  expected  to  be  minimaL 
the  Coast  Guard  certifies  that  they  will 
not  have  a  si^iificaat  economic  impact 
on  a  substantial  aiunbef  of  small 
entities. 

List  sf  Subjects  IB  39  CFK  Rut  117 

Bridges. 

Regulations:  In  consideration  of  the 
foregoing.  I^rt  117  ofTWe  33.  Code  of 
Federal  Regulations,  is  amended  by 
revising  S§  117.4S3  and  117.475  to  read 
as  fDttows: 

PART  111— ORAWBRIOGE 
OPERATIOM  REGULATIONS 

9117.463    HsiaiwCansi 

The  draw  of  the  53197  brTdjje.  mile  1.7 
at  Houma,  shall  open  on  signal  if  at  least 
fotir  faonrs  notice  is  giTen. 

$117,475    Utis  (Petit)  CaiHeuBayoa 

(a)  The  draws  of  the  S58  bridge,  mile 
25.7  at  Sarah,  the  Terrebonne  Pah»b 
(Smith  Ridge)  bridge,  mile  26.6  near 
Montegut  and  the  Terrebonne  Parish 
(Duplantis]  bridge,  mile  29.9  near  Bourg. 
shall  open  on  signal;  except  that  from  9 
p.m.  to  5  a.m.,  the  draws  shall  open  on 
signal  if  at  least  12  hours  notice  is  given. 

(b)  The  draw  of  the  S24  bridge,  mile 
33.7  at  Presquille.  shall  open  on  signal  if 
at  least  four  hours  notice  is  given. 

(33  U.&C  4Bft  «  CFR  1.46(cH5);  33  CFR  tj»- 
1(S»(3)) 

Dated:  |anuary  2. 1985. 
T.T.MsBnM. 

Captain.  US  Coast  Guard.  Aci.in 
Commander.  St  ft  Coast  Cuarti  DhincL 
|FR  Doc.  85-996  Filed  1-11-85;  8:45  f«r.| 


DEPARTMEHT  OF  THE  INTERIOR 

National  Park  S«rvic« 

36  CFR  Part  2 

Resource  Protection  PutHfc  Use  and 
Recreation:  Wildtife  Protection- 
Hunting  and  Trapping 

AGCNCv:  National  Park  Service.  Interior. 
ACTION:  Interim  Role  with  Request  for 

Comments. 

summahv:  This  interim  rxile  amendment 
provides  relief  from  the  ban  nn  trapping 
in  four  river  areas.  Buffalo  National 
River.  Ozark  National  Scenic 
Riverways.  Saint  Croix  National  Scenic 
Riverways.  and  Delawa^  Water  Gap 
National  Recreation  Area,  until  there  is 
a  final  order  of  the  court  in  the  pending 
lawsuit  in  the  District  Court  for  the 


District  of  Columbia,  or  until  )anuary  15. 
1987.  whichever  occxirs  first.  The 
amendment  will  minimize  hardships 
imposed  on  affected  individuals  using 
these  areas,  and  permit  the  activity  to 
continue  until  the  courts  pass  upon  Ibe 
validity  of  §  ZZ.  which  has  been 
challenged  in  the  pending  lawsuit.  The 
objective  of  the  ^H>S  in  revising  its 
general  regulations  was  to  clarify 
conflicting  interpretations  of  regulations 
and  policies,  and  to  resolve 
inconsistencies  in  the  management  of 
park  areas. 

DATES:  These  reguIaHons  become 
effective  January  14. 1985.  Written 
comments  will  be  accepted  until 
February  13. 1985. 

ADOftESS:  Comments  should  be  directed 
to:  Director,  National  Park  Service.  U.S. 
I>epartment  of  the  Interior,  18th  and  C 
Streets.  NW.,  Washington.  D.C.  20240. 
FOR  FUirmCII  mFORMATION  CONTACr 
Tom  Ritter,  National  Park  Service. 
Washing'oa  D.C  20240.  (202)  343-3227. 
SUPnEMEMTAirV  MFOMMATION: 

Background 

On  June  3a  19B3.  the  National  Park 
Ser\  ice  published  final  regulations  (46 
FR  302.'S2)  for  areas  administered  as  part 
of  the  National  Park  System.  These  n.les 
provide  guidance  and  cor.trols  for  public 
use  of  the  National  Park  System.  On 
December  27. 1983.  the  National  Park 
Service  published  a  proposed  rule  (48  FR 
56971)  seeking  public  comments  on 
amendments  to  correct  and  clarify 
certain  points  in  the  flnal  regulations 
published  on  June  30. 1983  (48  FR  30252). 
The  regulations  were  adopted  on  April 
30. 1984  (49  FR  7124)  and  May  7. 1984  (49 
FR  19304).  Section  2.2(b)(3)  authorizes 
trapping  in  park  areas  only  where  such 
activities  are  specifically  authorized  by 
Federal  statutory  law.  In  addition,  the 
regulation  provides  that  trapping  shall 
be  permitted  to  continue  until  January 
15. 1965  in  eleven  park  areas. 

One  major  objective  of  the  NPS  in 
revising  its  general  regulations  was  to 
clarify  conflicting  interpretations  of 
regulations  and  policies,  and  to  resolve 
inconsistencies  in  the  management  of 
park  areas.  One  issue  needing  , 

clarificatioa  was  trappi.-rg.  It  has  been 
the  long-staadiag  policy  of  the  NPS  that, 
absent  express  congressional 
authorization,  trapping  will  not  be 
permitted. 

The  National  Park  Service  found  that 
in  eleven  areas  of  the  park  system 
trapping  activities  were  practiced  before 
the  areas  were  set  aside  for  NPS 
management,  and  because  of  an 
inconsistency  in  management 
application,  trapping  continued  in  these 
areas  after  their  establishment. 


Trappers  in  these  areas  were  unaware 
of  the  long-standing  policy  and  of  the 
fact  that  the  NPS  does  not  permit 
trapping  in  the  absence  of  speciflc 
congressional  authorization.  Application 
of  the  regulation  without  an  exemption 
period  would  impose  a  hardship  on  the 
individuals  affected.  The  NPS  had 
originally  thought  that  January  15, 19B5 
would  provide  a  sufficient  exemption. 
The  NPS  finds  that  there  is  no        ' 
compelling  need  to  extend  (he  deadline 
for  the  majority  of  the  eleven  areas,  but 
has  found  that  this  time  period  is 
inadequate  for  four  of  the  eleven  park 
areas.  The  four  areas  are  river  areas. 
Buffalo  National  River,  Ozark  National 
Scenic  Riverways,  Saint  Croix  National 
Scenic  Riverway.  Delaware  Water  Gap 
National  Recreation  Area,  where 
trapping  activities  are  important  to  the 
economic  welfare  of  a  large  numbt-r  of 
individuals.  The  implementation  of  the 
January  15. 1985  deadline  would  impose 
an  unwarranted  hardship,  particularly 
when  the  validity  of  the  regulation  is 
being  judicially  challenged. 

In  light  of  the  fact  that  these 
regulations  are  the  subject  matter  of  a 
pending  lawsuit  (the  United  States  filed 
on  December  6,  1984  a  Motion  for 
Summary  Judgment  in  support  of  the 
National  Park  Service  regulations)  and 
continuation  of  trapping  in  these  areas 
is  not  expected  to  have  a  significant 
resource  impact,  the  National  Paric 
Service  has  decided  to  allow  trapping  to 
continue  in  these  four  areas  only  until 
the  case  of  NRA  v.  Amett  is  concluded 
or  until  January  15, 1987.  which  ever 
occurs  RrsL  The  effect  of  this 
amendment  to  the  regulations  is  to 
permit  the  judicial  process  to  run  its 
normal  course. 

In  view  of  the  fact  that  these  issues 
were  also  under  consideration  by  the 
98th  CuQgress.  this  time  period  will  i>lsu 
provide  an  additional  opportunity  for 
Congress  to  consider  the  hunting  and 
trapping  issues,  until  such  time  as 
judicial  process  has  been  completed. 

The  National  Park  Service  is  issuing  a 
final  rule  with  a  public  comment  period 
of  30  da>s  because  of  the  January  15. 
1985  expiration  of  the  exemption  for 
trapping.  Also,  by  issuing  an  interim  rale 
the  Service  will  avoid  a  hiatus  period 
during  the  peak  of  the  trapping  season  in 
these  4  areas  when  otherwise  the 
activity  would  be  prohibited  until  the 
expiration  of  the  normal  thirty  day 
comment  period. 

This  interim  final  rule  should  not  be 
viewed  as  a  departure  from  the  National 
Park  Service's  long-standing  policies  set 
forth  in  the  regulations  published  on 
April  3a  1984  and  May  7.  1984.  supra. 
Instead,  the  Service  is  adopting  this 
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regulation  in  order  to  allow  the  judicial 
process  to  resolve  the  issue  of  whether 
the  National  Park  Service's  regulations 
were  properly  adopted. 

Paperwork  Reduction  Act 

This  rulemaking  contains  no 
information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq. 

Compliance  with  Other  Laws 

As  required  by  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332  et  seq.).  the  Service  prepared 
environmental  assessments  on  those 
portions  of  this  rulemaking  for  the  April 
30, 1984  publication  and  made  a  Finding 
of  No  Significant  Impact  (FONSI). 
Copies  of  the  Environmental 
Assessment  and  FONSI  are  available  at 
the  address  noted  at  the  beginning  of  the 
rule  or  the  individual  part  affected.  The 
Service  considers  this  documentation 
adequate  and  appropriate  to  support 
this  rulemaking. 

The  Service  has  determined  that  this 
rulemaking  is  not  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291 
(46  FR  13193,  February  19. 1981).  In 
accordance  with  the  Regulatory 
Flexibility  Act  (94  Stat.  1164,  5  U.S.C. 
601,  et  seq.),  the  Service  has  determined 
that  the  regulations  proposed  in  this 
rulemaking  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  nor  does  it  require  the 
preparation  of  a  regulatory  analysis.  The 
Service  makes  this  finding  because  the 
proposed  regulations  will  impose  no 
significant  costs  on  any  class  or  group  of 
small  entities.  Small  businesses  will 
generally  benefit  from  these  regulations 
because  they  will  allow  the  continuation 
of  existing  activities  within  a  number  of 
park  areas. 

List  of  Subjects  in  36  CFR  Part  2 

National  Parks. 

PART  2— [AMENDED! 

In  consideration  of  the  foregoing.  36 
CFR  2.2  is  amended  by  revising 
paragraph  (b)(3)  as  follows: 

§  2.2    Wildlife  protection. 
*         •         •         •         * 

(b)  Hunting  and  trapping.  *  *  * 
(3)  Trapping  shall  be  allowed  in  park 
areas  where  such  activity  is  specifically 
mandated  by  federal  statutory  law. 
Provided  however,  that  trapping  may 
continue  until  there  is  a  final  order  of 
the  court  in  the  pending  lawsuit  styled 
National  Rifle  Association,  et  al.  v.  G. 
Ray  Arnett.  et  al..  United  States  District 
Court  for  the  District  of  Columbia,  Civil 
Action  No.  84-1348  or  until  January  15, 


1987.  whichever  occurs  first,  in  the 

following  park  areas: 

Buffalo  National  River,  AK 

Ozark  National  Scenic  Riverways,  MO 

Saint  Croix  National  Scenic  Riverway. 

WIS/MN 
Delaware  Water  Gap  National 

Recreation  Area.  PA/NJ 
***** 

(16  U.S.C.  1  and  3) 

Dated:  January  7. 1985. 
|.  Craig  Potter, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

|FR  Doc.  85-983  Filed  1-11-85:  8:45  am) 

BILUNQ  CODE  4310-70-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

IA-4-FRL-2754-7) 

National  Emission  Standards  for 
Hazardous  Air  Pollutants; 
Supplemental  Delegation  of  Autfiorlty 
to  Mississippi 

agency:  Environmental  Protection 

Agency. 

action:  Supplemental  delegation  of 

authority. 

summary:  On  September  26, 1984.  the 
State  of  Mississippi  requested  a 
delegation  of  authority  for  the 
implementation  and  enforcement  of  the 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP)  for 
equipment  leaks  (fugitive  emission 
sources]  of  benzene.  EPA's  review  of 
Mississippi  laws,  rules,  and  regulations 
showed  them  to  be  adequate  for  the 
implementation  and  enforcement  of 
these  Federal  standards,  and  the  Agency 
made  the  delegation  as  requested. 
EFFECTIVE  DATE:  This  delegation  of 
authority  to  Mississippi  was  effective 
November  20. 1984. 
ADDRESSES:  Copies  of  the  requests  for 
delegation  of  authority  and  EPA's  letter 
of  delegation  are  available  for  public 
inspection  at  EPA's  Region  IV  office,  345 
Courtland  Street.  NE,  Atlanta,  Ga  30365. 

All  reports  required  pursuant  to  the 
newly  delegated  standards  should  not 
be  submitted  to  the  EPA  Region  IV 
office,  but  should  instead  be  submitted 
to  the  following  address:  Mr.  Charles  H. 
Chisolm.  Director.  Bureau  of  Pollution 
Control.  Mississippi  Department  of 
Natural  Resources.  P.O.  Box  10385. 
Jackson,  Mississippi  39204. 
FOR  FURTHER  INFORMATION  CONTACT. 
Thomas  Devine  at  404-257-3454. 


SUPPLEMENTARY  INFORMATION:  Section 
301  of  the  Clean  Air  Act.  in  conjunction 
with  sections  101. 110.  and  112. 
authorizes  the  Administrator  to  delegate 
his  authority  to  implement  and  enforce 
the  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP).  to 
any  state  which  has  submitted  adequate 
implementation  and  enforcement 
procedures. 

On  November  30. 1981.  EPA  delegated 
to  the  State  of  Mississippi  the  authority 
to  implement  the  NESHAP  for  asbestos, 
beryllium,  mercury,  and  vinyl  chloride 
(Subparts  B-F  of  40  CFR  Part  61).  This 
delegation  was  updated  on  June  13, 1984. 
by  delegating  to  the  State  the  newly 
revised  NESHAP  for  asbestos  (Subpart 
M  of  40  CFR  Part  61).  On  September  26. 
1984,  the  State  of  Mississippi  requested 
delegation  of  authority  for  two 
additional  NESHAP  categories: 

1.  National  Emission  Standard  for 
Equipment  Leaks  (Fugitive  Emission 
Sources)  of  Benzene.  40  CFR  Part  60. 
Subpart/,  as  promulgated  June  6. 1984. 

2.  National  Emission  Standard  for 
Equipment  Leaks  (Fugitive  Emission 
Sources),  40  CFR  Part  60,  Subpart  V,  as 
promulgated  June  6, 1984. 

Action 

Since  review  of  the  pertinent 
Mississippi  laws,  rules,  and  regulations 
showed  them  to  be  adequate  for  the 
implementation  and  enforcement  of  the 
aforementioned  categories  of  NESHAP,  I 
delegated  to  the  State  of  Mississippi  my 
authority  for  the  source  categories  listed 
above  on  November  20, 1984. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

This  notice  is  issued  under  the 
authority  of  sections  101. 110, 112  and 
301  of  the  Clean  Air  Act.  as  amended  (42 
U.S.C.  7401.  7410.  7412,  and  7601) 

Dated:  December  21, 1984. 
Charles  R.  Jeter, 
Regional  Administrator. 
[FR  Doc.  85-984  Filed  1-11-85;  8:45  am] 

BILLING  CODE  65G0-S0-M  > 


40  CFR  Part  65 
[A-4-FRL-2753-31 

Approval  of  a  Delayed  Compliance 
Order  Issued  by  Memphis-Shelby 
County  Health  Department  (MSCHD)  to 
Cleo  Wrap,  Division  of  Gibson 
Greeting  Cards,  Inc. 

agency:  Environmental  Protection 
Agency. 
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ACTION:  Fmaf  rate. 


SUMMARV:  The  .\dmivislT.iUyr  r>f  EPA 
hie^^by  approves  a  Debvcd  Q<mp)i 
Order  tssued  bj  the  kiSU  ID  to  Cieo 
Wrnp.  The  Onier  requires  dec  Wrap  to 
(•ring  ati  emissiaas  frum  Its  six  (6) 
rotogravure  presses  and  two  (21  tirter 
cmlmssers  at  its  Memphis.  Tennes.see. 
[•Icinf  into  compliance  with  Section  3-21' 
(>r  the  Mesnphis  City  Code  (MCC)  air 
pollution  control  regulations  contained 
m  the  federaFly  approved  Tennessee 
St;  tc  Impleraentcition  Plan  (Slf'l 
Bt  ;:ause  of  the  Administrator  s 
ispprovaf.  Cleo  Wrapscompiiiinr.e  with 
the  Ordti  will  preclude  suits  un»!er  the 
federal  enforcement  and  i  t^zer.  siMt 
provisions  of  the  C'.ean  .Ajr  Ac  t  for 
vioIation(s|  of  the  SIP  regulations 
covcrpd  by  the  Order  di"  ng  the  pcriml 
the  Order  is  in  effect. 
EFFECTniE  date:  This  rule  tuives  effect 
on  jiinuary  14.  1?W5. 
FOR  FURTHCn  INFOIWIATION  CONTACT: 
E.  Floyd  Ledbetter.  Chief.  Northern 
Compliance  Unit.  Air  Compliance 
Section.  Air  Management  Branc  h.  Air. 
I'esticjdes.  and  ToxiCS  \t'i".:ij;('ment 
Division.  U.S.  Environmental  Protection 
Agency.  Region  IV,  345  Courtland  Street. 
NE..  Atlanta.  Georgia  30365. 
ADDRESSES:  A  copy  of  the  State  Delayed 
CldinL-ii^ince  O'der.  an^  supporting 
material,  and  any  commen's  received  in 
response  to  a  prior  Federal  Register 
notice  proposing  approval  of  the  Order 
ire  available  for  public  inspection  and 
'  opying  during  normal  bustness  hours 
iit:  U.S.  Environmental  Protection 
Agency  Region  IV  Air,  Pesticides,  and 
Toxics  Management  Division  Air 
Management  Branch  345  Courtland 
Street.  NE.  Atlanta.  Georg-a  3u3fi5. 
SUPPLEMENTARY  INFORMATION:  On 
Oi  tober  9.  1384.  tne  Re^tonai 
Administrator  of  EPA  s  Region  I V  Office 
published  in  the  Federal  Register.  V  nl. 
49.  No.  196  at  Page  39387.  a  notice 
proposing  approval  of  a  Delayed 
Compliance  Order  issued  by  the 
MSCHD  to  Cleo  Wrap.  ThenoUce  asked 
for  public  comments  by  November  8, 
1984.  on  EPAs  proposed  approval  of  the 
Order.  No  public  comments  were 
received  in  response  to  the  proposal 
notice.  Therefore,  the  Delayed 
Compliance  Order  issued  to  Cleo  Wrap 
is  approved  by  the  Administrator  of 
EPA  pursuant  to  the  authority  of  Section 
113(d)(2)  of  the  Clean  Air  Act.  42  U.S.C 
7413(dlf2).  The  Order  places  Cleo  Wrap 
on  a  schedule  to  bring  its  eight  (8) 
printing  presses  into  compliance  as 
expeditiously  as  practicable  with 
Section  3-22  of  the  MCC,  part  of  the 
federally  approved  Tennessee  Stale 
Implementation  Plan.  The  Order  also 


imposes  interim  emission  requirements 
as  follows: 

VOC  emissions  from  the  pnntins 
press*?*  shall  n»»t  exceed  an  average  of  4  83 
pounds  of  VOC  per  reuai  [as  mchsured  on  a 
^iO-day  optTiiting  basis)  from  the  effective 
diite  (if  this  Oder  until  December  31.  l9tM. 
ftnd  nn  coverage  of  4.41  pounds  of  VOC  pet 
ream  from  r>eceint)er  31. 19B4.  until  Decemliei 
:n.  1965.  After  December  31.  1985.  the  final 
emission  limit  will  be  1.69  pounds  of  VOC  per 
rpiim  on  d  daily  basis. 

If  the  conditions  of  the  Order  are  met. 
It  will  permit  Cleo  Wrap  to  delay 
compliance  with  the  SIP  regulations 
covered  by  the  Order  until  December  *l. 
1JI85.  The  facility  is  unable  to  comply 
with  these  regulations. 

EPA  has  determined  that  its  approval 
of  the  Order  shall  be  effective  upon 
publication  of  this  notice  because  of  the 
immediate  need  to  place  Cleo  Wrap  on 
a  schedule  which  is  effective  under  the 
Clean  Air  Act  for  compliance  with  the 


apphc<iMe  requiremenf|s)  in  the 

1  ennes,<4ee  State  Implementation  IMan. 

List  of  Subjects  in  40  CFR  Part  65 

Air  pollution  control. 

142  U.S.C.r4f3td).  7801) 

tl.led:  laniiary  4.  1985 
VVittiam  D.  RuckeMiaus. 
Ailmi'iistrator. 

In  consideration  of  the  foregoing. 
Chapter  1  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  65— DELAYED  COMPUANCE 
ORDERS 

Se<:tion  t>3.4n  is  amended  by  inserting 
♦he  fctllowing  in  the  table: 

$  65.47 1    EPA  approval  of  state  Delayed 
Compliance  Orders  issued  to  maior 
stationary  sources. 


Snnse 

LocMON         ,       CMvNo 

1 

SIP  raguMKwHtl  involved 

OaWotFR 
proposal 

Finil 

CompiMnoB  (Mb 

Ok  Jt^w 

1 

'MmSN* :  »M}153-01       .  .. 

! 

ttcr..  322  na*  TAQA  taoo- 

3-l»-.» 

Oe  t.  tae« 

Ok  3t.  7SS9. 

\IV.  Dof..  85-985  Filed  1-11-85:  8:45  amj 

BILLING  COOC  UM-SO-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Heatth  Resources  and  Services 
Administration 

42  CFR  Part  36 

Indian  Health  Service  Grant 
Regulations,  Tecttnical  Amendments 

agency:  Public  Health  Service.  HRSA. 

litis. 

ACnON:  Final  rule. 


summary:  This  final  rule  makes 
technical  amendments  to  Indian  Mealth 
Service  (IHS)  grant  regulations  to  make 
them  conform  to  the  regtiations  of  the 
Depnrtmcnt  of  Health  and  Human 
Scrv  ices  |HHS)  on  grant  adminisantion. 
thereby  elirainiiting  doplicn'ion  and 
conflict  within  the  regulations. 
effective  date:  |ana.m  14.  1985. 
FOR  FLmTMER  INFORMATION  CONTACT 
Kay  Carpentier.  Indian  Health  Service. 
5600  Fishers  Lane,  Room  6A-29, 
Rockviile.  Maryland  20857,  Telephone 
.301-143-5204.  " 

SUPPLEMENTARY  INFORMATION:  On 
November  17, 1983,  a  notice  of  proposed 
rulemaking  fXPRM)  was  published  in 
the  Federal  Register  (48  Fl^  52410  et  seq.) 


(iropusing  to  remove  provisions  in 
regulations  governing  IHS  grants  which 
conflict  with,  duplicate,  state  in  different 
terras,  or  expand  upon  provisions  in  thp 
Department's  regulations  contained  in 
Title  45  Code  of  Federal  Regulations. 
Part  74  Administration  of  Grants.  Part  74 
contains  general  grant  administration 
requirements  for  HHS  grants,  including 
most  grants  made  by  the  IHS.  Interested 
persons  were  given  until  January  16, 
1984.  to  submit  written  comments, 
suggesrions.  or  objections. 

.A.  Changes  made  from  the  proposed 
rules 

After  lull  and  careful  consideration  of 
all  comments  received,  certain 
provisions  of  the  proposed  rule  have 
been  revised  as  noted  below: 

1.  The  reference  in  5  36.114  of  the 
proposed  rule  to  45  CFR  Part  9a  which 
concerns  age  discrimination 
government-wide  is  changed  to  45  CFR 
Part  91.  which  applies  specifically  to  age 
discrimination  in  HHS  programs. 
Likewise.  I  3aJ16  is  changed  to  reflect 
45  CFR  Part  91  rather  than  45  CFR  Part 
90. 

2.  The  proposed  rule  removed  §36.105 
(f)  because  it  was  thought  to  be 
redundant  with  the  provision  on  Indian 
preference  contained  at  f  36.121. 
However,  one  commentor  pointed  out 
that  while  (  36.106(f)  contained  both  a 
preference  for  Indians  in  employment 
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bad  training  and  a  prelerence  fur 
Indians  and  Indian-ovMied  econumic 
enterprises  in  the  award  of  subcuntracts 
in  connection  with  the  administration  of 
the  proiect.  §36.121  does  not  include  the 
subcontracting  preference,  nor  was  it 
contained  elsewhere  in  the  present  or 
proposed  rule.  Accordingly.  §  36.120 
which  deals  with  the  use  of  Indian 
business  concerns  has  been  changed  to 
include  the  subcontrafJing  preference. 

B.  Discussion  of  General  Conunents 

1.  One  commentor  objected  to  the 
ptesumption  of  a  one  war  budget  period 
contained  in  §  36.106  of  the  proposed 
rxile  because  it  would  require  separate 
applications  each  year  and  subject 
tribes  to  the  risk  that  the  project  may  be 
halted  mid-stream  where  the  total 
project  period  was  for  rnore  than  one 
year. 

The  purpose  of  thes«J  rev  isions  is 
riurely  to  clarify  cnrreftt  policy  that  the 
budget  information  requested  is  only  for 
the  immediate  budget  period  (normally 
12  months)  and  not  for  the  entire  period 
for  which  support  may  be  sought.  In  all 
cases,  awards  require  a  determination 
by  the  Secretary  that  funding  is  in  the 
best  interest  of  the  go\fmment. 
Accordingly,  such  determinations 
regarding  awards  and  funding  levels  of 
awards  must  take  into  consideration 
such  factors  as  the  grantee's  progress 
and  management  practices,  as  well  as 
the  availability  of  fundte. 

2.  It  is  suggested  by  one  commentor 
that  the  elimination  of  certain  provisions 
in  Part  36  and  re[Hacin|!  them  with  cross- 
references  to  Part  74  has  the  effect  of 
evading  the  statutory  requirement 
contained  in  section  l(r(c)  of  Pub.  L  93- 
038  for  consultation  with  tribes  prior  to 
any  future  changes  in  these 
requirements. 

We  do  not  agree.  In  ©ur  view,  section 
107(cJ  requires  the  Department  to  go 
through  notice  and  comment  procedures 
prior  to  amending  regulatiorvs  under  Pub. 
L.  93-638.  The  requirement  in  section 
I07(cl  to  consult  with  appropriate 
national  and  regional  Indian 

organizations to  the  extent 

practicable  *  •  *  "  has  been  satisfied  by 
the  rulemaking  process  itself  as  well  as 
the  additional  measure  of  mailing 
information  regarding  the  proposed 
changes  directly  to  the  tribes  and  tribal 
organizations  and  to  the  appropriate 
Congressional  Committees.  The 
assertion  that  once  this  process  is 
complete  the  proposed  changes  cannot 
be  made  because  they  would  circumvent 
future  consultation  requirements  on  any 
snt>sequent  changes  to  deleted  material 
is  groimdless  because  rt  would  have  the 
effect  of  precluding  any  change.  The  law 
provides  only  that  the  Secretary  consult 


prior  to  making  changes,  not  that  ik> 
changes  may  be  made. 

3.  Two  commentors  have  asked 
whether  section  36-110(b|(21  conflicts 
with  or  precludes  application  of  the 
Indian  preference  provision  of  Section 
7(b)  of  Pub.  L  93-638  or  the  Buy  Indian 
Act  to  facilities  construcfioa 

Proposed  §  36.110(b)(2)  states  that 

no  preference*  will  be  given  to 

local  contractors  or  suppliers  over  non- 
local contractors  or  suppliers,  except  of 
othtrn-ise  provided  in  these 
regulations. "  (emphasis  added).  The 
underlined  portion  thus  protects  the 
p.-eference  provided  in  §  36.120.  Use  of 
Indian  business  concerns,  and  1 36.121, 
Indian  preference  in  training  in 
employment.  In  addition,  section  303(a) 
of  Pub.  L.  94-437  permits  the  Secretary 
to  use  the  negotiating  authority  of  the 
Buy  Indian  Act  (25  U.S.C.  47)  to  give 
preference  to  Indians  and  Indian  firms 
in  the  construction  and  renovation  of 
IHS  facilities.  The  implementing 
regulations  for  section  303(a)  are 
contained  in  41  CFR  Subpart  3-4.57  et 
seq. 

4.  One  commentor  suggested  that 
there  is  a  conflict  between  the 
evaluation  criteria  for  the  initial  award 
of  recruitment  grants  in  §  36.313(a)  and 
the  criteria  in  new  §  36.31S(c)  for  the 
award  of  grant  funds  for  subsequent 
annual  budget  periods  after  the  first 
year.  Section  36.313(a)  states  that  the 
Secretary  may  award  grants  "to  those 
applicants  whose  proposed  projects 
will,  in  his  judgment  best  promote  the 
purposes  of  section  102  of  the  Act"  and 
lists  factors  to  be  considered  in  making 
that  judgment.  Section  36.313(c) 
provides  that  awards  for  budget  periods 
beyond  the  first  year  will  be  based  on 
consideration  of  the  grantee's  progress 
and  management  factors  and  the 
availability  of  funds.  Section  3631.'Mc) 
goes  on  to  state  the  "In  all  cases, 
awards  require  a  determination  by  the 
Secretary  that  funding  is  in  the  best 
interest  of  the  Gov«Timent"  The 
conunentor  suggested  that  the  phrase 
"best  promote  the  purposes  of  section 
102  of  the  Act"  in  §  36.313(a)  conflicts 
with  the  phrase  "best  interest  of  the 
govenunent"  in  new  §  36.313(c). 

In  our  view,  these  standards  are  not 
inconsistent  On  the  contrary,  proposals 
which  best  promote  the  purposes  of  the 
Act  would  be  those  most  likely  to  be 
viewed  by  the  Secretary  as  being  in  the 
best  interest  of  the  government 
provided  funds  were  available  for  such 
proposals. 

Paperwork  Reduction  Act 

Section  36.104  contains  information 
reporting  requirements.  This  reporting 
requirement  has  been  approved  by  the 


Office  of  Management  and  Budget  and 
assigned  number  0915-0045.  The 
approval  expiration  date  is  July  31. 1987. 
The  final  rule  contained  in  this  notice 
conforms  the  regulations  to 
requirements  already  applicable. 
Therefore,  there  are  no  independent  cost 
implications.  For  these  reasons,  the 
Secretary  has  determined  that  the  rule  is 
not  a  "major  rule"  under  Executive 
Order  12291.  and  a  regulator^'  impact 
analysis  is  not  required.  Further,  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  therefore 
do  not  require  a  regulatory  flexibility 
analysis  under  the  Regulatory  Flexibility 
Act  of  1980. 

List  of  Subjects  in  42  CFR  Part  36 

Alaska  natives.  Eskimos.  Grant 
programs — education,  health.  Health. 
Health  facilities.  Health  professions. 
Indians. 

Dated:  September  25, 19«W. 
Edward  N.  Brandt  |r.. 

As.<!stunt  Secretory  for  Heulllu 

Uut^d  December  11. 19B4. 
Margaret  M.  Heckler, 

Sf.cretary. 

PART  36— (AMENDED] 

t  or  the  reasons  set  out  in  the 
preamble.  Subpart  H  and  Subpart  |  of  42 
CFR  Part  36  a-e  amended  as  follows: 

1.  The  Table  of  Contents  for  Subpart 
H  is  amended  by  removing  reference  to 
the  appendix  and  revising  the  headings 
for  §  §  36108  and  36.114  to  read  as 
follows: 

Subpart  H — Grants  for  Development 
Construction,  and  Operation  of  Facilities 
and  Services 

Sec. 


m.im    (Reserved) 

36.114    Applicability  of  other  Departinenl 
regulations 

♦         *         *         »         • 

2.  Section  36.104  is  amended  by 
removing  paragraph  (b)  and  paragrai^ 
(dKl).  by  redesignating  paragraph  (c)  as 
paragraph  (b).  by  redesignating  the 
introduction  text  of  paragraph  (d),  and 
paragraphs  (d)(2).[3)  and  (4)  as  the 
introductory  text  of  paragraph  (c),  and 
paragraphs  (cKl).(2)  and  (3), 
respectively.  Section  36.104  is  also 
amended  by  revising  paragraph  (a)  and 
paragraph  (b)(7)  as  so  redesignated,  and 
by  adding  a  reference  to  the  OMB 
control  number  at  the  end  of  the  section, 
to  read  as  follows: 
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§36.104    AppHcatkMV 

(a)  Forms  for  applying  for  grants  are 
governed  by  45  CFR  Part  74.  Subpart  N. 

•  •  *  •  * 

(b) 

(7)  An  itemized  budget  for  the  budget 
period  (normally  12  months)  for  which 
support  is  sought  and  justification  of  the 
amount  of  grant  funds  requested. 

•  •        *        *        • 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  0915-0045) 

3.  Section  36.105  is  amended  by 
removing  paragraphs  (d),  (f),  and  (h)  and 
redesignating  paragraphs  (e),  (g)  and  (i) 
as  paragraphs  (d),  (e),  and  (f). 
respectively,  and  by  revising  paragraph 
(e),  as  so  redesignated,  to  read  as 
follows: 

936.105    Proi«c1  eimiMnta. 

•  *         *         •         * 

(e)  Keep  in  force  adequate  liability 
insurance  in  accordance  with  the 
approved  application  unless  the 
Secretary,  for  good  cause  shown,  has 
determined  that  such  insurance  was  not 
obtainable  or  appropriate  or  has 
determined  that  such  insurance  may  be 
permitted  to  expire  or  lapse.  The 
insurance  shall  provide  that  prior  to 
cancellation  the  Secretary  must  be 
noticed  and  must  further  provide  that 
for  each  such  policy  of  insurance  the 
carrier  shall  waive  any  right  it  may  have 
to  raise  as  a  defense  the  tribe's 
sovereign  immunity  from  suit  but  such 
waiver  shall  extend  only  to  claims  the 
amount  and  nature  of  which  are  within 
the  coverage  and  limits  of  the  policy  and 
shall  not  authorize  or  empower  the 
insurance  carrier  to  waive  or  otherwise 
limit  the  tribe's  sovereign  immunity 
outside  or  beyond  the  coverage  and 
limits  of  the  policy  of  insurance. 

Note. — This  provision  is  excepted  from 
application  of  45  CFR  74.15  by  Section  103(c) 
of  Pub.  L  93-638. 

•  •         •         •         • 

4.  Section  36.106  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§  36.106    Grant  award  and  evaluation. 

•  *         •         «         • 

(b)  The  Notice  of  Grant  Awards 
specifies  how  long  the  Secretary  intends 
to  support  the  project  period  without 
requiring  the  project  to  re-compete  for 
funds.  This  period,  called  the  project 
period,  will  usually  be  for  one  to  two 
years.  The  total  project  period 
comprises  the  original  project  period 
and  any  extension.  Generally  the  grant 
will  be  for  a  one-year  budget  period,  any 
subsequent  award  will  also  be  a  one- 
year  budget  period.  A  grantee  must 
submit  a  separate  application  for  each 


subsequent  year.  Decisions  regarding 
continuation  awards  and  the  funding 
level  of  such  awards  will  be  made  after 
consideration  of  such  factors  as  the 
grantee's  progress  and  management 
practices,  and  the  availability  of  funds. 
In  all  cases,  awards  require  a 
determination  by  the  Secretary  that 
funding  is  in  the  best  interest  of  the 
Federal  Government. 

(c)  Neither  the  approval  of  any 
application  nor  the  award  of  any  grant 
commits  or  obligates  the  Federal 
Government  in  any  way  to  make  any 
additional,  supplemental,  continuation 
or  other  award  with  respect  to  any 
approved  application  or  portion  of  an 
approved  application. 

5.  Section  36.107  is  amended  to  revise 
paragraph  (a)  and  add  a  note  at  the  end 
of  paragraph  (b),  to  read  as  follows: 

§36.107    Um  Of  profact  funds. 

(a)  A  grantee  shall  only  spend  funds  it 
receives  under  this  subpart  according  to 
the  approved  application  and  budget, 
the  regulations  of  this  subpart,  the  terms 
and  conditions  of  the  award  and  the 
applicable  cost  principles  prescribed  in 

subpart  Q  of  45  CFR  Part  74. 

***** 

Note. — ^This  provision  is  excepted  from 
application  of  45  CFR  74.53  by  Section  104(c) 
of  Pub.  L  93-63& 

§36.106    [Reaarvedl 

6.  Section  36.108  is  removed  and 
reserved. 

7.  Paragraph  (b)  of  36.110  is  revised  to 
read  as  follows: 

§36.110    Faculties  construction. 

***** 

(b)  The  following  requirements  are 
applicable  to  each  construction  grant  to 
build,  renovate,  modernize,  or  remodel  a 
hospital,  clinic,  health  station  or 
quarters  for  housing  personnel 
associated  with  such  facilities. 

(1)  Competitive  bids.  The  approval  of 
the  Secretary  shall  be  obtained  before 
the  project  is  advertised  or  placed  on 
the  market  for  bidding.  The  approval 
shall  include  a  determination  by  the 
Secretary  that  the  final  plan  and 
specifications  conform  to  the  minimum 
standards  of  construction  and 
equipment  specified  in  the  grant  award 
or  in  HHS  documents  specified  in  the 
grant  award. 

(2)  There  will  be  no  preference  given 
to  local  contractors  or  suppliers  over 
non-local  contractors  or  suppliers, 
except  as  otherwise  provided  in  these 
regulations. 

(3)  Construction  contracts  and 
subcontracts  under  this  program  are 
subject  to  the  Davis-Bacon  Act  (40 
U.S.C.  276a  et  seq.).  For  requirements 


that  grantees  must  observe  for  enforcing 
compliance  by  contractors  and 
subcontractors,  see  the  section  on 
contract  provisions  in  the  procurement 
standards  for  HHS  grantees  made 
applicable  by  Subpart  P  of  45  CFR  Part 
74. 

(4)  Minimum  standards  of 
construction  and  equipment.  The  plans 
and  specifications  for  the  project  will 
conform  to  the  minimum  standards  of 
construction  and  equipment  specified  in 
the  grant  award  or  in  HHS  documents 
specified  in  the  grant  award. 

(5)  The  following  provision  must  be 
included  in  all  construction  contracts  let 
by  the  grantee:  "The  Secretary  of  the 
Department  of  Health  and  Human 
Services  shall  have  access  at  all 
reasonable  times  to  work  wherever  it  is 
in  preparation  or  progress,  and  the 
contractor  shall  provide  proper  facilities 
for  such  access  and  inspection." 

8.  Section  36.111  is  amended  to  add  a 
note  at  the  end  of  the  section  to  read  as 
follows: 

§36.111    Interest 

***** 

Note. — This  provision  is  excepted  from 
application  of  43  CFR  74.47(a)  by  Section 
106(b)  of  Pub.  L  93-638. 

9.  Section  36.114  is  revised  to  read  as 
follows: 

§  36.114    Applicability  of  other  Department 
regulations. 

Several  other  regulations  apply  to 
grants  under  this  subpart.  These  include 
to  the  extent  applicable  but  are  not 
limited  to: 
42  CFR  Part  50,  Subpart  D,  Public  Health 

Service  grant  appeals  procedure 
45  CFR  Part  16,  Procedures  of  the 

Departmental  Grant  Appeals  Board 
45  CFR  Part  74,  Administration  of  grants 
45  CFR  Part  75,  Informal  grant  appeals 

procedures 
45  CFR  Part  84.  Nondiscrimination  on 

the  basis  of  handicap  in  programs  and 

activities  receiving  or  benefiting  from 

Federal  financial  assistance 
45  CFR  Part  86,  Nondiscrimination  on 

the  basis  of  sex  in  education  programs 

and  activities  receiving  or  benefiting 

from  Federal  financial  assistance 
45  CFR  Part  91.  Nondiscrimination  on 

the  basis  of  age  in  HHS  programs  or 

activities  receiving  Federal  financial 

assistance 

Note. — To  the  extent  they  provide  special 
benefits  to  Indians,  grants  under  this  subpart 
are  exempted  from  the  requirements  of 
section  601  of  the  Civil  Rights  Act  of  1964  [42 
U.S.C.  200d|,  prohibiting  discrimination  on 
the  basis  of  race,  color  or  national  origin,  by 
regulation  at  45  CFR  80.3(d)  which  provides, 
with  respect  to  Indian  health  services,  that, 

t 
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"An  individual  shall  not  be  deemed  subjected 
to  discrimination  by  reasons  of  his  exclusion 
from  the  benefits  of  a  program  limited  by 
Federal  krw  to  individual  of  a  particular 
race,  coior.  or  oatranel  ortam  different  from 
hi*.  T 

10.  Section  36.115  is  amended  to  add  a 
note  after  paragraph  (f),to  read  as 
follows: 


§36.115    Resdsaionoisnnls. 

•         ■        *        •        * 

Note. — ^This  section  is  aa  exception  to  4S 
CI-ll  Part  74.  Subpart  Nri  required  by  sertioa 
109  of  Pub.  L.  93-638. 

11.  Section  30.116  is  amended  to  add  a 
note  at  the  end  of  the  section  to  read  as 
follows: 

36.116    Reports.  ' 

.         •         •         *         * 

Note. — This  section  is  a  requirement  in 
uddrtioa  to  45  CFK  Part  74  and  «  required  by 
section  5{c)  of  Pub.  L  93-€3». 

12.  Section  36.120  is  amended  to  add  a 
comma  after  the  word  "contracts",  on 
the  fourth  line  of  paragraph  fb),  and  to 
add  the  word  "subcontracts"  thereafter. 
Section  36.120  is  further  amended  by 
adding  the  following  note  to  the  end 
thereof. 

§  36.120    Use  of  Indian  Btisiness  concerns. 

.         •         •         *         * 

Note. — ^This  secbon  is  aa  exceptioa  to4S 
CFR  Part  74.  required  by  s»»ctioa  7(b)  of  Ptih. 
I..  93-63a 

Appendix  A  to  Subpart  H — (Removed] 

13.  Appendix  A  to  Subpart  H  is 
removed.  i 

(Sees.  104, 107.  25  U.S.C.  490  h(b).  4Mk:  sec.  3 
Pub.  L  83-568—42  U.S.C  2D03) 

14.  The  authority  citation  for  Subpart  J 
is  revised  to  read  as  follows; 

Authority:  Sees.  102,  103. 106.  502.  702.  and 
704  of  Pub  L.  94-437  (25  U.B.C.  1612. 1613, 
IMS.  1652, 1672  and  1674);  Sec.  338G  of  the 
Public  Health  Service  Act,  B5  Stat.  908  (42 
U.S.C.  254r). 

15.  The  taWe  of  contents  for 
subdivision  ]-2  is  revised  to  read  as 
follows: 

Subdivision  |-2  Health  Professions 

Recruitment  Pmgram  for  Ikdians 

36.310  Health  professions)  recruitment 
grants.  I 

36.311  Eligibility.  I 
,36.312    Application. 

36.313  Evaluation  of  grant  awards. 

36.314  Use  of  funds. 

36.315  Publication  of  list  sf  grantees  and 
projects.  1 

36.316  Other  HHS  regulations  that  apply. 

16.  In  36.301.  paragraph  (b)(3}  is 
revisea  to  read  as  follows: 


§  36.301    Policy  and  applicabUity. 

*  *  *  «  • 

(b)  *  *  * 

(3)  The  award  of  Indian  Health 
Scholarship  grants  pursuant  to  section 
338G  of  the  Public  Health  Service  Act 
(42  U.S.C.  254r)  to  Indian  or  other 
students  in  health  professions  schools 
(Subdivision  1-4): 

Ik  *  *  «  « 

17.  Section  36.302  is  amended  by 
removing  and  reserving  paragraphs  (c^ 
and  (1),  removing  paragraph  (v)(3),  and 
redesignating  paragraphs  (vj(4l  and 
{v)(5)  as  (v)(3)  and  (v)(41.  respectively, 
and  by  revising  paragraph  (v)(l)  to  read 
as  follows: 

§36.302    Definitiona. 

•  •  *  ♦  * 

(v)  *   *  ' 

(1)  Is  governed  by  an  Indian 
controlled  lx»ard  of  directors: 

§36.305    [Amended! 

18.  The  Note  after  §  36J05  is  amended 
by  removing  paragraph  (b)  and  [c], 

19.  Section  3a312  is  amended  by 
removing  paragraph  (bl.  redesignating 
paragraphs  (c)  tlirough  (g]  as  (b)  through 
(f),  respectively,  and  by  revising 
paragraphs  [a]  and  (b)(5).  as  so 
redesignated,  to  read  as  follows: 

§38l312    Application. 

(a)  Forms  for  applying  for  grants  are 
governed  by  45  CFR  Part  74,  Subpart  N.» 

(b)  •  *  - 

(5)  An  itemized  budget  for  the  budget 
period  (normally  12  months)  for  which 
support  is  sought  and  justification  of  the 

amount  of  grant  funds  requested: 

***** 

20.  Section  36.313  is  amended  by 
removing  paragraph  (e)  and  by  revising 
paragraphs  (c)  and  (d)  to  read  as 
follows; 

§  36.313    Evaluation  of  grant  awards. 

***** 

(c)  The  Notice  of  Grant  Awards 
specifies  how  long  the  Secretary  intends 
to  support  the  project  period  without 
requiring  the  project  to  re-compete  for 
funds.  This  period,  called  the  project 
period,  will  usually  be  for  one  to  two 
years.  The  total  project  period 
comprises  the  original  project  period 
and  any  extension.  Generally  the  grant 
will  be  for  a  one  year  budget  period,  any 
subsequent  award  will  also  be  a  one 
year  budget  period.  A  grantee  must 
submit  a  separate  application  for  each 
subsequent  year.  Decisions  regarding 
continuation  awards  and  the  funding 
level  of  such  awards  will  be  made  after 
consideration  of  such  factors  as  the 
grantee's  progress  and  management 
practices,  and  the  availability  of  funds. 


In  all  cases,  awards  require  a 
determination  by  the  Secretary  that 
funding  is  in  the  best  interest  of  the 
Federal  Government. 

(d)  Neither  the  approval  of  any 
application  nor  the  award  of  any  grant 
commits  or  obligates  the  Federal 
Government  in  any  way  to  make  any 
additional,  supplemental,  continuation, 
or  other  award  with  respect  to  any 
approved  application  or  portion  of  an 
approved  application. 

21.  Section  36.314  is  revised  to  read  as 
follows: 

§36J14    Uaeoffkinda. 

A  grantee  shall  only  spend  fnnds  if 
receives  under  this  subpart  according  to 
the  appro%'ed  application  and  budget, 
the  regulations  of  this  subpart,  the  terms 
and  conditions  of  the  award,  and  the 
applicable  cost  principles  prescribed  in 
subpart  Q  of  45  CFR  Part  74. 

22.  Section  36.316  is  revised  to  read  as 
follows: 

§36.316    OOwr  HHS  regulatkins  that  apply. 

Several  other  regulations  apply  to 
grants  under  this  subdivision.  These 
include  bat  are  not  limited  to: 
42  CFR  Part  50,  Subpart  D,  Public  Health 

Service  grant  appeals  procedure 
42  CFR  Part  16,  Procedures  of  the 

Departmental  Grant  Appeals  Board 
45  CFR  Part  74,  Administration  of  grants 
45  CFR  Part  75.  Informal  grant  appeals 

procedures 
45  CFR  Part  84,  Nondiscrimination  on 

the  basis  of  handicap  in  programs  and 

activities  receiving  or  benefiting  from 

Federal  financial  assistance 
45  CFR  Part  86,  Nondiscrimination  on 

the  basis  of  sex  in  education  programs 

and  activities  receiving  or  benefiting 

from  Federal  financial  assistance 
45  CFR  Part  91,  Nondiscrimination  on 

the  basis  of  age  in  HHS  programs  or 

activities  receiving  Federal  financial 

assistance 

§36.317-36.319    [Removed] 

23.  Sections  36.317,  36.318,  and  36.319 
are  removed. 

§36.330    [Amended] 

24.  Section  36.330  is  amended  by 
removing  the  words  "Subpart  IV  of  Part 
C  of  Title  VII"  and  inserting  in  their 
place  the  words  "338A  through  339G." 

§36.332    I  Amended] 

25.  Section  36.332  is  amended  by 
removing  the  words  "Section  757(b)f2)" 
and  inserting  in  their  place  the  words 
"Section  338G(b)(2)." 

|FR  Doc.  85-871  Filed  1-11-85;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart64 
lOocfcct  No.  FEMA  66391 

Suspension  of  Community  Eiigil>ility 
under  ttte  National  Flood  Insurance 
Program;  Maine  et  al. 

agency:  Federal  Emergency 
Management  Agency.  FEMA. 
action:  Final  rule. 

8UMMAHY:  This  rule  lists  communities, 
where  the  sale  of  flood  insurance  has 
been  authorized  under  the  National 
Flood  Insurance  Program  (NFIP),  that 
are  suspended  on  the  effective  dates 
listed  within  this  rule  because  of 
noncompliance  with  the  flood  plain 
management  requirements  of  the 
program.  If  FEMA  receives 
documentation  that  the  community  has 
adopted  the  required  flood  plain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  third  date 
("Susp.")  listed  in  the  fourth  column. 
FON  FURTHER  INFORMATION  CONTACT: 
Frank  H.  Thomas,  Assistant 
Administrator.  Office  of  Loss  Reduction, 
Federal  Insurance  Administration  (202) 
287-0222,  500  C  Street,  Southwest. 
FEMA— Room  509,  Washington,  D.C. 
20472. 

SUPPLEMENTARY  INFORMATION:  The 
National  Flood  Insurance  Program 
(NFIP).  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  flood  plain 
management  measures  aimed  at 
protecting  lives  and  new  construction 
from  future  flooding.  Section  1315  of  the 
National  Flood  Insurance  Act  of  1968.  as 
amended  (42  U.S.C.  4022)  prohibits  flood 
insurance  coverage  as  authorized  under 


the  National  Flood  Insurance  Program 
(42  U.S.C.  4001-4128)  unless  an 
appropriate  public  body  shall  have 
adopted  adequate  flood  plain 
management  measures  with  effective 
enforcement  measures.  The  communities 
listed  in  this  notice  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations  (44  CFR  Part 
59  et  seq.).  Accordingly,  the 
communities  are  suspended  on  the 
elective  date  in  the  fourth  column,  so 
that  as  of  that  date  flood  insurance  is  no 
longer  available  in  the  community. 
However,  those  communities  which, 
prior  to  the  suspension  date,  adopt  and 
submit  documentation  of  legally 
enforceable  Hood  plain  management 
measures  required  by  the  program,  will 
continue  their  eligibility  for  the  sale  of 
insurance.  Where  adequate 
documentation  is  received  by  FEMA,  a 
notice  withdrawing  the  suspension  will 
be  published  in  the  Federal  Register. 
In  addition,  the  Director  of  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  these  communities  by  publishing  a 
Flood  Hazard  Boundary  Map.  The  date 
of  the  flood  map,  if  one  has  been 
published,  is  indicated  in  the  fifth 
column  of  the  table.  No  direct  Federal 
financial  assistance  (except  assistance 
pursuant  to  the  Disaster  Relief  Act  of 
1974  not  in  connection  with  a  flood)  may 
legally  be  provided  for  construction  or 
acquisition  of  buildings  in  the  identified 
special  flood  hazard  area  of 
communities  not  participating  in  the 
NFIP  and  identified  for  more  than  a 
year,  on  the  Federal  Emergency 
Management  Agency's  initial  flood 
insurance  map  of  the  community  as 
having  flood  prone  areas.  (Section  202(a) 
of  the  Flood  Disaster  Protection  Act  of 
1973  (Pub.  L.  93-234).  as  amended).  This 
prohibition  against  certain  types  of 
Federal  assistance  becomes  effective  for 
the  communities  listed  on  the  date 
shown  in  the  last  column. 


The  Director  flnds  that  notice  and 
public  procedure  under  5  U.S.C  533(b] 
are  impracticable  and  unnecessary 
because  communities  listed  in  this  Hnal 
rule  have  been  adequately  notifled.  Each 
community  receives  a  6-month,  90-day, 
and  30-day  notification  addressed  to  the 
Chief  Executive  Officer  that  the 
community  will  be  suspended  unless  the 
required  flood  plain  management 
measures  are  met  prior  to  the  effective 
suspension  date.  For  the  same  reasons, 
this  final  rule  may  take  effect  within  less 
than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C. 
605(b).  the  Administrator,  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
stated  in  Section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  establishment 
of  local  flood  plain  management 
together  with  the  availability  of  flood 
insurance  decreases  the  economic 
impact  of  future  flood  losses  to  both  the 
particular  community  and  the  nation  as 
a  whole.  This  rule  in  and  of  itself  does 
not  have  a  significant  economic  impact. 
Any  economic  impact  results  from  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  flood  plain 
management,  thus  placing  itself  in 
noncompliance  of  the  Federal  standards 
required  for  community  participation.  In 
each  entry,  a  complete  chronology  of 
effective  dates  appears  for  each  listed 
community. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance.  Flood  plains. 

PART  64— [AMENDED] 

Section  64.6  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 

§  64.6    List  of  Eligible  Communities. 


UMI 


1 
Sute  and  county                       Ljocakon 

Communly 
Nun«wr 

Effective  dales  of  auitionzation/  cancefUnon  o<  sale  of  flood 
nsurance  <n  convnunily 

Special  flood  hazard  area 
Ktenufied 

Date  certain 

Federal 

aaaiatanoa  no 

kmgar  availabla  in 

«MC«  flood 

hazard  tnn 

Ragtonl 
Mavw  Cunttartand. 

230046B 

June  11.  1975.  Emarg.:  Jan  17.  1965.  Rag.:  Jan.  17.  1965.  Sup 

July  31.  1975.  Emarg..  Jaa  17.  1S65.  Rag..  Jan.  17.  1865.  Suap 

May  19.  1976.  Em«g.  Jan.  17,  1985.  Reg..  Jan.  17.  1965,  Susp 

Sept  11.  1970.  Emerg;  Apr  23.  1971.  Reg    Jan  17.  1965.  Susp 

July  26.  1974  and  June  18, 

1976 

May  3.  1974  and  November  4. 
1975. 

September     6.      1974      and 

August  6,  1976 
October  3.  1970.  July  1,  1974. 

and  October  8.  1976. 

Jan.  17.  1965. 

Do 

Do 
Oo 

N»»  Yorii 

Batavia.  io<»n  ct 

3802788  

Genesee 
NagtontU 

West  Cam.  kmns^<p  of 

4314978 

S15S31C 

Chester 
v»g»»a 

Virynia  BeaOt.  cily  of 
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Stale  and  county 


Ra«ion  V 

Indiana; 
Decatur  and 

StwKiy. 
Deaibom 

Ohio:  Logan 

Wisconsin? 
Eau  Oaire 

Rod! 

Raglon  VII 

Kansas  Oecatw 

Missoun  Scott  and 
NewMadnd 


Loctlion 


St.  Paul,  town  ^ 

West  Hamson.  to«»n  of 
OeGraff .  villaga  ol 


Eau  Claire,  city  of . 
JanesviHe.  city  of... 


Oborlin.  city  of. 
Sikaston.  dty 


1 


CofTHTHinity 
l^umtwr 


1603996. 
1800428 
3906096. 

5501290. 
555S60B. 

2000738.. 
295270C.. 


Effective  dates  of  auttXHization/cancellation  of  sale  of  flood 
insurance  m  community 


Sept.  25,  1975.  Emarg.:  Jan.  17.  1965.  Reg.:  Jan  17,  1985.  Susp 
Oct.  1.  1975.  Emerg.:  Jan.  17.  1965.  Reg.;  Jan  17.  1985.  Susp.. 
July  16.  1975.  Emerg :  Jaa  17.  1965.  Rag :  Jan.  17.  1965.  Susp  .. 

Mar  19.  1971.  Emerg :  Jan.  17.  1985.  Reg.;  Jan  17.  1965.  Susp 
Mar.  26.  1971.  Emerg ;  Jan.  17.  1965.  Reg ;  Jan.  17,  1965.  Susp 

0 

Mar.  19.  1975.  Emerg.;  Jan  17.  1985.  Reg.;  Jan.  17.  1985.  Susp  . 
Aug  6.  1971.  Emerg.;  Aug.  3,  1971.  Reg.;  Jan.  17.  1985.  Susp 


Special  flood  hazard  area 
identified 


February   1.    1974   and  June 

11.  1976. 
September  6,  1974  and  May 

14.  1976. 
July  18.    1975  and  Aug.  25. 

1978. 

Sept.  20.  1974  and  SepL  24, 

1976. 
Mar.  31.  1972.  July  1.  1974 

and  Dec.  19.  1975. 


Jan  9.  1974  and  Dec.  12. 

1975. 
Aug.  3.  1974.  July  1.  1974. 

July  9.  1976  and  Apr.  29. 

1977. 


Date  certain 

Federal 

assistance  no 

longer  available  in 

special  flood 

fiazard  areas 


Do 
Do. 
Do 

Do 
Do. 

Do 
Do. 


Code  for  reading  4th  coi'jmn  Emerg.— Emergency;  Reg.— Regular;  Susp.— Suspension. 


(National  Flood  Insurance  Act  of  1968  (title 
XIII  of  the  Housing  and  Urban  Development 
Act  of  1968);  effective  Jan.  28. 1969  (33  FR 
17804.  Nov.  28, 1968),  as  amended.  42  U.S.C. 
4001-4128:  Executive  Order  12127.  44  FR 
19367;  and  delegation  of  authority  to  the 
Administrator.  Federal  Insurance 
Administration) 

Issued:  January  7, 1985. 
leffrey  S.  Bragg. 

Administrator.  Federal  In'.ittance 
Administration. 

(FR  Doc.  85-953  Filed  1-11-85:  8:45  am] 

WUJNG  CODE  6716-0?  tt 


44  CFR  Part  64 
(Docket  N^.  FEMA  6638] 

List  Of  Communities  Eligible  for  ttte 
Sale  iif  Insurance  Under  the  National 
Rrud  Insurance  Program 

/.QENCY:  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 

SUMMARY:  This  rule  lists  communities 
participating  in  the  National  Flood 
Insurance  Program  (NFIP).  These 
communities  have  applied  to  the 
program  and  have  agreed  to  enact 
certain  flood  plain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATES:  The  date  listed  in  the 
fifth  column  of  the  table. 
ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  communities 


listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  National  Flood  Insurance  Program 
(NFIP)  at:  P.O.  Box  457.  Lanham. 
Maryland  20706,  Phone:  (800)  638-7418. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  H.  Thomas.  Assistant 
Administrator.  Office  of  Loss  Reduction. 
Federal  Insurance  Administration  (202) 
287-0876,  500  C  Street.  Southwest. 
FEMA— Room  509.  Washington,  D.C. 
20472. 

SUPPLEMENTARY  INFORMATION:  The 

National  Flood  Insurance  Program 
(NFIP).  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  flood  plain 
management  measures  aimed  at 
protecting  lives  and  new  construction 
from  future  flooding.  Since  the 
communities  on  the  attached  list  have 
recently  entered  the  NFIP,  subsidized 
flood  insurance  is  now  available  for 
property  in  the  community. 

In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map.  The  date  of  the  flood  map.  if  one 
has  been  published,  is  indicated  in  the 
5th  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published.  Section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  requires  the  purchase  of  flood 
insurance  as  a  condition  of  Federal  or 


federally  related  financial  assistance  for 
acquisition  or  construction  of  buildings 
in  the  special  flood  hazard  area  shown 
on  the  map. 

The  Director  finds  that  delayed 
effective  dates  would  be  contrarj'  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance." 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice 
stating  the  community's  status  in  the 
NFIP  and  imposes  no  new  requirements 
or  regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance — flood  plains. 

PART  64— [AMENDED] 

Section  64.6  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 

In  each  entry,  a  complete  chronology 
of  effective  dates  appears  for  each  listed 
community.  The  entry  reads  as  follows: 
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iM.6    LM  of  EHgiM*  CommunMM 


Stall  and  oou% 


CofiMufily 
numbar 


EHactwa  dMaa  ol  aMXaiiaaew/eaoctiaten  ct  sala  of  Mood  mmranca 
«  commiinty 


Special  Hood  hazaiti  ataa 
idanWwd 


Coiafado'  Ao  Btanoo.- 

v.ffiio.  MCfwana     

OkMwma.  Samnola.. 


Stoddard 


.-do.. 
-do 


do 


3MM7M.. 
aooasTA.. 


Colorado  Ctaar  Craak 
Oho  MoMgomary  . 
Nortfi  Carofena;  Nastv 

wntsorvand 

EdgacomtMi 
Flofsia.  Lj*»_ 


S*i«r  Pk«n«.to«r>Ol  — 

'  HubarH»qnis.alyol'. 
S^arpab>»a  *o**<  o* 


'  llaiconi.  My  oL . 


CaMoma.  Santa  Cruz 


I 

Uaxa  Currbarland 

N«f>  York 


Chenango.. 


i  Chealar.  loan  ol — 

CacMoia.  My  a<    ... 

f 

I 

1    


..  Carta  on  Hudson.  *''-ag»  cH 
..' Nonaicti,  town  0* 


aoaaiA 

OMaOOA 
380184.4 

370441 

130S81B.. 
3S01388.. 


Now  23.  1184.  Efliafg  . 
Dae  11.  1984.  EmafQ.. 

do 


Oac  12.  1984.  Emara 

do - ■ 

Oac  S.  1984.  Emarg:  Dae.  S.  1984.  Rag  . 
Oac  11.  1984.  Emarg.;  Oac.  11.  1984.  m 
Oac  18.  1984.  Emarg 


Fab  24.  1978 
June  8.  1982 

I  Oct  18.  1983 
Oac  15.  1983 
Oac   13.  1974.  and  Jan  17.  1979 


Oac  18.  1984.  Emarg.  Oac  18.  1964.  Rag.. 


Oac  18.  1984.  Emarg..  Oac  IS  1984.  Rag... 


W-sccran  CokgTib».. 


,  Uxk.  al»  oi.. 


Taias:  TarrarM 


^eguri:  Cooa.. 


Karwedaie  ofy  at 

Uiwicorporal'dd  are^s 


I 

Bariufm. 


W0sl  Port,  lown  3f  ... 
!  SandsSaid.  Kwn  at . 


Lodi.  borough  at 


Hem  Votli:  ChatiMig  . 


Pnnecon  MMinsNp  gl.. 
•  Elnwa.  cily  ot 


•^mns-^tvatia:  Chasiar 
Mast  Vif^raa.  WMigo.-. 

Raglan  IV 
Gaorgn  Stsphens  .... 
Nur9i  Caroanft  Avary  - 
SomkCarotna: 
Deautort 


Toccoa.  cny  ol 
Urmcorporatad 


Oakland 

OitaM   

Oh*  Hancoe*     

Wiisconsan  Washmglon 
W 


Jattanon 

Fort  Band 

RaglaiiB 
Arizona  Graham 


Arizona  LemM 
Naa  vork. 


Bryan,  cayol 

Onion  Ciy.  «aiga< 

UnncorporaMd  ana 

HoNy  niage  ol    

HudKN^friie  c4y  ot.. 

F«Jlay.  c4yat __ 

Hanlord.  city  ol 


I  Oaaumorw.  city  ol 

Roaanba'Q.  ctfy  at.....» 

I  Urvrcorporated  ar<>.as 

Salmon,  olyot 


2300558- 


3808738.. 
3801888.. 


SS008IB. 


410042B.. 
0800198.. 


340047C.. 


3«oisse.. 


3801508.. 


42147S8.. 
S4013K.. 


1308318.. 


4900Z9C. 


iTosaw.. 

1706228.. 
17 


2aOS87A- 


Ena 


Ailagany   .  ..„ 

Do   

Mayna  _. 

Chautauqua- 


I  Addaorv  tominol 
Amherst,  (oirvn  ot 

!  AnMy.  MMMi  ol 


Ailegar«y _ 

Ln>«ig5ion._.. 


Clyda.  viaage  ol   . 
Har^over  lowm  o4 

I 
Mwna.  lw>n  ot 
Por'age.  io«in  oi 


SS04738.. 


48S4S78. 


0400328.. 


380T818- 

soozzac.. 


July  2.  1975.  Emerg:  Aug  15.  1984.  Rag,  Aug  15.  1984  Su*p    Dec. 
18.  1984.  R«Mi 


Mo«.  15.  1984:  Mjapsnaan  M««aMi. 


Dae  4.  1984;  itiipana«n  oiihdia 
* 


...ds. 


.do.. 


Oac  18.  1904: 
.    do 


361093B 
3800258.. 


381007A. 

3610298.. 


do 

...do.. 

...do.. 


Sept.    21.    1979.    and    Nov     15. 

1984 
July  19.  1974.  Nov   19   1976   and 

Oct   16.  1984 
May  17.  1974.  Mar   19.  1976.  and 

Aug  15.  1984 

Mar.  1.  1974.  and  Sapl  17.  1976. 


Mar  1.  1974.  and  Aug  6.  1976 
Sapl.  20.  1974  and  Sept  12. 
1975 


Apr.  12.  1974.  and  Aug  6.  1976 
Aug.  26.  1977 


Fab.  1.  1974.  and  Jan  I4.  1977 
Nov  1.  1974.  and  Sept  6.  1977 


July  19.  1980.  «id  Dec  4.  1964 
Juna  28.  1974.  and  Dec  24.  1976 


July  27.  1973.  /^  30.  1976.  and 

Feb  15.  1978. 
June  IS.  1973.  and  May  26.  1976 
Aug  31.  1973.  and  Mar  19.  1976 


Oct  18.  1974.  and  May  14.  1976 
Doc  20.  1974.  Aug  5.  1377  and 
Dec  2.  I960 


Juna  28.  1974.  and  Oct  24.  1975 
June  14.  1974.  wid  Oct.  1.  19"6 
Sept.  30.  1977 


May  10.  1974.  and  Juna  18.  1976 
May  3.  1974.  and  July  30.  1976 
Sept  8.  1978 

Oct  3.  1975 

Sapl  5.  1975 

Jan  23.  1974.  and  May  21.  1976 

Jan.  9.  1974.  and  May  14.  1976 


Sapl  2.  1970.  July  1.  1974.  and 

Nov  14.  1975 
Juna  28.  1974.  and  Aug  22.  1975 

Jan.  17.  1975.  and  Nov  29.  1977 


.  June  25.  1976 

Sept  6.  1974.  and  Mar  26.  1976 
M«  8.  1974.  Aug.  6  1976.  and 

July  7.  1978 
Nov  8.  1974,  and  July  23.  1976 
Fob  1.  1974.  and  Apr  23,  1976 
May  31.  1974 
Sept  IS.  1971.  July  1.  1974  and 

I  Oct  31.  1975 

I  Sept  10.  1976 

I  Aug  IS.  1974.  and  June  18  19~6 
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Slate  and  county 


Location 


Community 
number 


Effective  dales  ol  autftorization/cancellalion  of  sale  of  flood  insurance 
in  community 


Special  flood  fiazard  area 


m 

West  Vrgjr«a  Raleigh 
Region  IV 

Ciecgia  Gmnnnett 

Region  V 

ilUnoe: 

Cknlon  and  Marion ... 


Jackson  . 
la  Salle... 


Indiana:  Knox .. 

Ohio: 
PKTkaway 


Hamitton 

Portage 

Wisconsin:  Sauk  and 
CoKimbta 

Region  VI 

Teias:  Montgomery 
Region  VH 

k>«a  Clinton 


I IX 

Cabfomia  Santa 
Barbara 

Region  X 

Idaho:  Ada 

Oregon  Klamath 

Washmglon:  SkagM.. 


Unmcorporaled  areas... 
Berkeley  Lake,  dty  ol... 


Centralia,  city  ot.. 


Elkville.  milage  of 

Mens,  city  of 

North  UtKa.  village  of.. 

Vincertnos,  city  of 


5401686.. 
1304S0A.. 

170453C.. 

170e76B.. 
170263 .... 
1706220.. 


..do.. 


...do.. 

...do.. 
...do.. 
...do.. 


1801200.. 


Circlevil4,  city  of. 


3904470.. 


..do.. 


Eimwood  Place,  village  ol .. 

Streetsboro.  city  of 

Wisconsai  Dells,  city  of 


Oak  Ridge  North,  city  of . 


390213B 

390797B 

SS0066C 


481S60. 


— do.. 
do.. 

— do.. 


..do.. 


CamancMe.  city  of . 


Lompoc.  aty  of.. 


Umncorporated  areas.. 

do 

LaCoivMr.  town  of 


1900668.. 
0603348.. 


1600018.. 
4101098.. 
5301568.. 


..do.. 
..do.. 


..do.. 
..do.. 

..do.. 


Apr.  25.  1975.  and  Apr.  23.  1962. 
July  23.  1976. 


May  3.  1974.  Apr  16.  1976.  and 

Oct.  15.  1976. 
M«.  26.  1975.  and  Feb.  9.  1979. 
Apr.  12.  1974.  and  June  4.  1976. 
Mar.  21.  1975.  Jan.  23,  1976.  and 

Aug  24.  1979. 
June  21.  1974.  Sept  24.  1976, 

and  May  27.  1977 

Apr.  12.  1974.  Nov.  26.  1975.  and 

Sept.  15.  1978. 
Feb.  1.  1974.  and  Apr  23.  197|B. 
May  26.  1978. 
Dec.  17.  1973.  June  11,  1976,  and 

Aug.  31.  1979. 


Jan.  23.  1979. 

May  24,  1974.  and  July  23,  I97a 


June  26.  1977. 

Dec.  27.  1974.  and  July  18.  1978. 

May  24.  1974.  and  July  23.  1976. 


■  The  city  ol  Huber  He^hts  has  adopted  by  reference  Montgomery  County's  map  for  flood  insurance  and  floodplain  management  purposes.  The  County's  Effective  FIRM  date  is:  Dec.  15, 
1981,  Community  f»o  3907758 

Code  for  reading  4th  cokimn:  Cmerg.— Emergency:  Reg.— Regular  Susp. — Suspension;  Rein. — Reinstatement 


(National  Flood  Insurance  Act  of  1968  (title 
XIII  of  the  Housing  and  Urban  Development 
Act  of  1968);  effective  Jan.  28, 1969  (33  F.R. 
17B04.  Nov.  28, 1968),  as  amended.  42  U.S.C. 
4001-»128;  Executive  Order  12127.  44  FR 
19367;  and  delegation  of  authority  to  the 
Administrator.  Federal  Insurance 
Administration) 

Issued:  January  7, 1985. 
Jeffrey  S.  Bragg, 

Administrator,  Federal  Insurance 
Administration. 
[FR  Doc.  85-955  Filed  1-111-85;  8:45  am] 

BILUNG  CODE  6716-03-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  258 
(Docket  No.  41036-4136]' 

Fishermen's  Protective  Act 
Procedures 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Interim  rule  with  request  for 
comments. 

summary:  NOAA  issues  this  rule 
revising  the  administration  of  the 
Fishermen's  Guaranty  Fund  (the  "Fund") 
under  section  7  of  the  Fishermen's 


Protective  Act  of  1967  (the  Act).  This 
revision  is  needed  because  there  have 
been  major  changes  in  characteristics  of 
seizures  covered  by  the  Act  and  it  is 
necessary  to  standardize  and  clarify 
compensation  methods.  This  revision 
will  provide  consistent  and  specific 
guidelines  for  applying  for  and  receiving 
compensation  covered  under  the  Act. 

DATES:  This  interim  rule  is  effective 
January  14, 1985.  Comments  on  the 
interim  rule  will  be  considered  if 
received  by  February  6, 1985. 
ADDRESS:  Michael  L.  Grable,  Chief, 
Financial  Services  Division,  National 
Marine  Fisheries  Service.  3300 
Whitehaven  Street,  N.W.,  Page  Building 
2.  Room  309,  Washington,  D.C.  20235. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  L.  Cooper  (Program  Leader. 
NMFS),  202  634-4688. 

SUPPLEMENTARY  INFORMATION:  Section  7 
of  the  Act  established  the  Fund.  The 
Fund  compensates  U.S.  fishing  vessel 
owners,  who  have  entered  into  guaranty 
agreements,  for  certain  losses  caused  by 
the  seizure  and  detention  of  their 
vessels  by  foreign  countries.  Losses 
covered  by  the  Fund  include: 
confiscation,  spoilage,  damage,  lost 
fishing  time,  and  other  incidental  costs. 
Fees  for  these  agreements  pay  the 
majority  of  claims.  The  Secretary  of 
State  has  a  separate  program  under 


Section  3  of  the  Act  which  covers  fines, 
license  fees,  registration  fees,  or  any 
other  direct  charge  imposed  in  addition 
to  the  fines  or  fees.  This  revision 
clarifies  both  the  submission  and  the 
processing  of  guaranty  agreement 
applications  and  claims  against  the 
Fund.  This  clarification  is  necessitated 
by  major  changes  in  seizures,  including 
longer  detentions  and  more  frequent  and 
costlier  confiscations,  and  the 
realization  that  the  rules  were  not 
specific  enough  in  some  areas 
(particularly,  the  computation  of  lost 
fishing  income). 

The  method  for  computing 
compensation  for  lost  fishing  time  is 
standardized.  Provision  is  made  to 
exclude  vessels'  normal  "downtime" 
when  no  income  would  be  lost. 
Depreciated  replacement  cost  is  made 
the  standard  compensation  basis  for 
capital  equipment  other  than  vessels. 
The  standard  for  vessels  remains  market 
value.  , 

Classification 

The  NOAA  Administrator  determined 
that  this  interim  rule  is  not  a  "major 
rule"  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291.  It 
is  not  major  within  that  context  because 
it  does  not  significantly  affect  the 
economy,  costs  or  prices,  competition, 
employment,  investment  or  productivity. 
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This  rule  i*  not  subject  to  the  notice 
and  comment  requirements  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553.  because  it  relates  to  benefits  or 
contracts.  Matters  "relating  to  .  .  . 
beneHts.  or  contracts"  are  excepted 
from  the  Act  5  U.S.C.  553(a)(2). 

The  Regulatory  Flexibility  Act  does 
not  apply  to  this  rule  because  the  rule 
was  not  required  to  be  promulgated  as  a 
proposed  rule  before  issuance  as  a  final 
rule  by  Section  553  of  the 
Administrative  Procedure  Act  or  by  any 
other  law.  Neither  an  initial  nor  a  Hnal 
regulatory  flexibility  analyses  was 
prepared. 

The  rule  imposes  no  new  collection  of 
information  requirement  for  the 
purposes  of  the  Paperwork  Reduction 
Act.  It  continues  existing  requirements 
which  have  been  approved  by  the  Office 
of  Management  and  Budget  under 
control  number  0648-0095. 

This  action  does  not  require  an 
environmental  impact  analysis  because 
it  is  categorically  excluded  from  the 
requirement  to  prepare  an 
environmental  assessment  by  NOAA 
Directive  02-ia 

The  Agency  has  determined  that  this 
rule  does  not  directly  affect  the  coastal 
zone  of  any  state  with  an  approved 
coastal  zone  management  program. 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  11.410. 

List  of  Subjects  in  59  CFR  Part  258 

Administrative  and  Practice  and 
Procedure.  Claims,  Fisheries.  Fishing 
Vessels.  Penalties,  Seizures  and 
forfeitures. 

Dated  (anuary  7. 1985. 

loMph  W.  Angeiovic 

Deputy  Assistant  Administrator  for  Science 
and  Technology.  National  S4orine  Fisheries 
Service. 

PART  258— FISHERMEN'S 
PROTECTIVE  ACT  PROCEDURES 

Accordingly.  Subpart  A  of  50  CFR  Part 
256  is  revised  to  read  as  follows: 


Subpart  A— SaiiurM  of 

VS. 

Fistiing  Vassais 

Sec. 

258.1     Purpose. 

258.2    Definitions. 

258.3    Eligibility. 

258.4    Applications. 

258.5    Guaranty  agreem 

ent. 

258.6    Fees. 

258.7    Conditions  for  claim. 

258.8    Claim  procedure. 

258.9    Amount  of  award 

1. 

258.10    Payments. 

258.11     Records. 

258.12    Penalties. 

Audiority:  22  U.S.C  1977. 


Subpert  A— Seizures  of  U.S. 
Commercial  Fiehing  Veseets 

§25«.1    Purpoaa. 

These  rules  clarify  procedures  for  the 
administration  of  section  7  of  the 
Fishermen's  Protective  Act  of  1967. 
Section  7  establishes  a  Fishermen's 
Guaranty  Fund  to  reimburse  owners  and 
charterers  of  United  States  commercial 
fishing  vessels  for  certain  losses  and 
costs  caused  by  the  seizure  and 
detention  of  their  vessels  by  foreign 
countries  luider  certain  rights  or  claims 
not  recognized  by  the  United  States. 

5255.2  DalinMona. 

For  the  purpose  of  this  part,  the 
following  terms  mean 

(a)  Act.  The  Fishermen's  Protective 
Act  of  1967,  as  amended  (22  U.S.C.  1977 
etseq.]. 

(b)  Capital  equipment.  Equipment  or 
other  property  which  is  depreciated  for 
income  tax  purposes. 

(c)  Citizen.  Any  person  who  is  a 
United  States  citizen,  any  State,  or  any 
corporation,  partnership,  or  association 
organized  under  the  laws  of  any  state 
which  meets  the  requirements  for 
documenting  vessels  in  the  U.S. 
coastwise  trade. 

(d)  Depreciated  replacement  cost.  The 
present  replacement  cost  of  capital 
equipment  after  being  depreciated  on  a 
straightline  basis  over  the  equipment's 
depreciable  life,  which  is  standardized 
at  ten  years. 

(e)  Downtime.  The  time  a  vessel 
normally  would  be  in  port  or  transiting 
to  and  from  the  fishing  grounds. 

(f)  Expendable  items.  Any  property 
which  is  maintained  in  inventory  or 
expensed  for  tax  purposes. 

(g)  Fund.  The  Fishermen's  Guaranty 
Fund  established  in  the  U.S.  Treasury 
under  Section  7(c)  of  the  Act  (22  U.S.C. 
1977(c)). 

(h)  lATTC.  Inter- American  Tropical 
Tuna  Commission. 

(i)  Other  direct  charge.  Any  levy 
which  is  imposed  in  addition  to,  or  in 
lieu  of,  any  fine,  license  fee,  registration 
fee,  or  other  charge. 

(j)  Owner.  The  owner  or  charterer  of  a 
commercial  fishing  vessel. 

(k)  Secretary.  The  Secretary  of 
Commerce  or  his  designee. 

(1)  Seizure.  Arrest  and  detention  of  a 
fishing  vessel  by  a  foreign  country  for 
allegedly  illegal  fishing. 

(m)  U.S.  fishing  vessel.  Any  private 
vessel  documented  or  certificated  under 
the  laws  of  the  United  States  as  a 
commercial  fishing  vessel 

5255.3  ENgMMy. 

Any  owner  or  charterer  of  a  U.S. 
fishing  vessel  is  eligible  to  apply  for  an 


agreement  with  the  Secretary  providing 
for  a  guarantee  in  accordance  with 
Section  7(a)  of  the  Act. 

S  258.4    Applicationa. 

(a)  Applicant.  An  eligible  applicant  for 
a  guaranty  agreement  must 

(1)  Own  or  charter  a  U.S.  fishing 
vessel,  and: 

(2)  Submit  with  his  application  the  fee 
specified  in  section  258.6  below. 

(b)  Application  forms.  Application 
forms  may  be  obtained  by  writing  to  the 
Financial  Services  Division,  National 
Marine  Fisheries  Ser\'ices,  Washington, 
D.C.  20235  or  by  calling  (202)  634-4688. 

(c)  Where  to  apply.  Applications  must 
be  submitted  to  the  Financial  Services 
Division,  National  Marine  Fisheries 
Service,  Washington,  D.C.  20235. 

(d)  Application  approval.  Application 
approval  will  be  by  the  Secretary's 
execution  of  the  guaranty  agreement. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  0648-0095). 

S  2M.5    Guaranty  agraamanl 

(a)  Period  in  effect.  Agreements  are 
effective  fur  a  fiscal  year  beginning 
October  1  and  ending  on  the  next 
September  30.  Applications  submitted 
after  October  1  are  effective  from  the 
date  the  application  was  mailed 
(determined  by  the  postmark)  through 
September  30. 

(b)  Guaranty  agreement  transfer.  A 
guaranty  agreement  may,  with  the 
Secretary's  consent,  be  transferred 
when  a  vessel  which  is  the  subject  of  a 
guaranty  agreement  is  transferred  to  a 
new  owner  if  the  transfer  occurs  during 
the  agreement  period. 

(c)  Guaranty  agreement  renewal.  A 
guaranty  agreement  may  be  renewed  for 
the  next  agreement  year  without 
resubmitting  an  application  form  if  the 
appropriate  fee  for  the  next^ear  is 
submitted  before  expiration  of  the 
existing  agreement.  Renewals  are 
subject  to  the  Secretary's  approval. 

(d)  Provisions  of  the  agreement.  The 
agreement  will  provide  for 
reimbursement  for  certain  losses  caused 
by  foreign  countries'  seizure  and 
detention  of  U.S.  fishing  vessels  on  the 
basis  of  claims  to  jurisdiction  which  are 
not  recognized  by  the  United  States,  or 
on  the  basis  of  claims  to  jurisdiction 
recognized  by  the  United  States  but 
exercised  in  a  manner  inconsistent  with 
international  law  as  recognized  by  the 
United  States;  or,  in  the  case  where  a 
general  claim  of  exclusive  fishery 
management  authority  is  recognized  by 
the  United  States  and  a  U.S.  fishing 
vessel  is  seized  on  the  basis  of 
conditions  and  restrictions  which 


(11  Are  ua 
((inservatior 

(21  Fail  to 
practices  of 

(3)  Are  mc 
applied  to  fc 
United  State 
Cnnservatio 

(4)  Fail  to 
equitable  ac 
under  the  fo: 
n.anagemen 


Federal  Re^ster  /  Vol.  50.  No.  9  /  Monday,  January  14.  1965  /  Rules  and  Regulations 


1861 


(tl  Are  unrelated  to  fishery 
( (inservation  and  management: 

(2)  Fail  to  consider  traditional 
practices  of  U.S.  fishing  vessels; 

(3)  Are  more  onerous  than  thoso 
applied  to  foreign  fishing  vessels  by  the 
L'nited  States  in  ils  Fishery 
Conservation  Zone: 

(4)  Fail  to  allow  U.S  fishing  vessels 
tqiiitable  access  to  fishery  resources 
under  the  foreign  countries'  exclusive 
n.anagrment  authority. 

^258.6    Fan. 

(a  I  Central.  Fees  providfc  for 
cidministrahve  costs  and  at  least  one 
third  of  projected  ciahns.  Pees  are  set 
annually  on  the  basis  of  past  and 
anticipated  claim  experienrc.  The 
annual  agreement  year  for  which  fees 
are  payable  starts  on  October  1  and 
f-nds  on  the  following  Septtnber  30. 

(b|  Amount  cntfpaynert.  The  amount 
(jf  each  aanual  fee  or  adfiis'ed  fee  wilt 
t>e  estabtished  by  rhe  Chief.  Financial 
Services  Divisions,  by  publication  of  a 
notice  in  the  Federal  Register.  Each 
notice  will  establish  the  atount  of  the 
foe,  when  the  fee  is  due.  when  the  fee  is 
payable,  and  any  special  ccaditicns 
surrounding  extension  of  pHoc 
agreements  or  execotioa  of  new 
agreements.  Unless  otherwise  specified, 
agreement  coverage  will  commence  with 
thf  date  of  fee  payment.  * 

{(,)  Adjustment  and  refuted.  Fees  may 
lie  adjusted  at  any  time  to  reflect  actual 
s(  iziire  and  detention  experience  for 
which  claims  are  anticipated.  Failure  to 
submit  adjusted  fees  will  rfsult  in 
agreement  termination  as  of  the  date  the 
adjusted  fee  is  payable.  No  fees  will  be 
refunded  after  an  agreement  is  executed 
by  the  Secretary.  . 

(d)  Disposition.  All  fees  Uill  be 
deposited  in  the  Fishermen's  Guaranty 
Fund.  They  will  remain  available 
without  fiscal  year  limitation  to  carry 
out  Section  7  of  the  Act.  Claims  will  be 
paid  first  from  fees  and  th«n  from 
appropriated  funds.  Fees  not  retfutred  to 
pay  administrative  costs  or  claims  may 
be  invested  in  U.S.  obligations.  All 
earnings  will  be  credited  t*  the 
Fishermen's  Guaranty  Fund. 

$  2Sft.7    Conditions  for  claims, 
(a)  Payment  will  be  made  when — 

(1)  A  covered  vessel  is  seized  by  a 
foreign  country  under  conditions 
specified  in  the  Act  and  the  guaranty 
agreement;  and 

(2)  The  incident  occurred  during  the 
period  the  guaranty  agreement  was  in 
force  for  the  vessel  involved;  unless  , 
there  is  clear  and  convincing  credible 
evidence  that  the  seizure  did  not  meet 
the  requirements  of  the  Art. 


(b|  Payments  will  be  taade  to  the 
owner  for — 

(1)  All  actual  costs  (except  those 
covered  by  section  3  of  the  A^t  or 
reimbursable  from  some  ether  source) 
incurred  by  the  owner  during  the  seizure 
or  detention  period  as  a  direct  result 
thereof,  including; 

(i)  Damage  to.  or  destruction  of.  the 
vessel  or  its  equipment 

(ii)  Loss  or  confiscation  of  the  ves.sel 
or  its  equipment  or 

(iii)  Dockage  fees  or  utihties. 

(2)  The  market  vahie  of  fish  (x 
shellfish  caught  before  seizure  of  the 
vessel  and  confiscated  or  spoiled  during 
the  period  of  detention,  and: 

(3)  Up  to  30  percent  of  the  vesst^l's 
gross  income  lost  because  of  the  seizure 
and  detention. 

[l]  Exceptkma.  No  payment  will  be 
made  from  the  Guaranty  Fund  for  a 
sei^jre  which  is 

(1)  Covered  by  any  other  provision  of 
law  (for  example,  fines,  license  fees, 
registration  fees,  or  other  direct  charges 
payable  under  Section  3  of  the  Act, 
admmjatered  by  the  Secretary  of  State); 

(2)  Made  by  a  country  at  war  with  the 
United  States: 

(3)  In  accordance  with  any  applicable 
convention  or  treaty,  if  that  treaty  or 
convention  was  made  with  the  advice 
and  consent  of  the  Senate  and  was  in 
force  and  effect  for  the  United  States 
and  the  seizing  country  at  the  time  of  the 
seizure; 

(4)  Which  occurs  before  the  guaranty 
agreement's  effective  date  or  after  its 
termination; 

(5)  For  which  other  possible  sources  of 
alternative  reimbursement  have  not  first 
been  fully  pursued  (for  example,  the 
insurance  coverage  required  by  the 
agreement  and  valid  claims  under  any 
law),  on 

(6)  For  which  material  requirements  of 
the  guaranty  agreement,  the  Act,  or  the 
program  regulations  have  not  been  fully 
fulfilled. 

§  258.8    Claim  procedure. 

(a)  Where  and  when  to  apply.  Oaims 
must  be  submitted  to  the  National 
Marine  Fisheries  Service,  Financial 
Services  Division.  Washington,  D.C. 
20235.  They  must  be  submitted  within  90 
days  after  the  vessel's  release.  Requests 
for  extension  of  the  filing  deadline  must 
be  in  writing  and  approved  by  the  Chief. 
Financial  Services  Division. 

(b)  Contents  of  claim.  All  material 
allegations  of  a  claim  must  be  supported 
by  documentary  evidence.  Foreign- 
language  documents  must  be 
accompanied  by  an  authenticated 
English  translation.  Claims  must  include 
the  following: 


(I  I  The  captain's  sworn  statement 
about  the  exact  location  and  activity  of 
the  vessel  when  seized: 

(2)  Certified  copies  of  charge.s.^ 
hearings,  and  findings  by  the 
government  seizing  the  vessel: 

(3)  A  detailed  cooiputation  of  all 
actual  costs  directly  resulting  from  the 
seizure  and  detention,  supported  by 
receipts,  affidavits,  at  other 
documentation  acceptable  to  the  Chief. 
Financial  Services  Divisioru 

(4)  A  detailed  computation  of  lost 
income  claimed,  including 

(-.)  The  date  and  time  seized  and 
released. 

(ii)  The  number  of  miles  and  sieamrng 
time  from  the  point  of  seizure  to  the 
point  of  detention. 

-    (iii)  The  total  fishing  time  lost  (explain 
in  detail  if  lost  fishing  time  claimed  is 
any  greater  than  the  elapsed  time  fi"om 
seizure  to  the  time  required  after  release 
to  return  to  the  point  of  seizure), 

(iv)  The  tonnage  of  catch  on  board  at 
the  time  of  seizure, 

(v)  The  vessel's  average  catch-per- 
day's  fishing  for  the  three  calendar 
years  preceding  the  seizure, 

(vij  The  vessel's  average  downtime 
between  fishing  trips  for  the  three 
calendar  years  preceding  the  seizure, 

(vii|  The  price-per-pound  for  the  catch 
on  the  first  day  the  vessel  returns  to  port 
after  the  seizure  and  detention,  and; 

(5)  Documentation  for  confiscated, 
damaged-  destroyed,  or  stolen 
equipment,  including 

(i)  The  date  and  cost  of  acquL«!itiou. 
supported  by  invoices  or  other 
acceptable  proof  of  ownership,  and 

(ii)  An  estimate  from  a  commercial 
source  of  the  replacement  or  repair  cost. 

(c)  Burden  of  proof.  The  claimant  has 
the  burden  of  proving  all  aspects  of  the 
claim.  (Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0648-0095). 

§  2S8.9    Amount  of  award.  , 

(a)  Lost  fish mg  time.  Compensation  is 
limited  to  50  percent  of  the  gross  income 
lost  as  a  direct  result  of  the  seizure  and 
detention,  based  on  the  value  of  the 
average  catch-per-day's  fishirvg  during 
the  three  most  recent  calendar  years 
immediately  preceding  the  seizure-  Only 
the  following  two  methods  of  computing 
lost  fishing  time  compensation  are 
acceptable.  Claimants  may  use  either 
method.  Claimants  for  tuna  vessel 
seizures  must  use  lATTC's  catch 
statistics. 

(1)  First  method  (this  method  must  use 
annual  catch  divided  by  365  days  to 
calculate  catch-per-day); 

(i)  Multiply  days  lost  as  a  direct  result 
of  seizure  and  detention  by  average 
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catch-per-day  during  last  three  calendar 
years. 

(ii)  Multiply  amount  in  paragraph 
(a)(l](i)  of  this  section  by  market  price, 
and 

(iii)  Divide  by  two  to  get  the 
compensable  amount,  or 

(2)  Second  method  [always  use 
lATTC  statistics  for  aJI  calculations): 

(i)  Subtract  tonnage  aboard  at  time  of 
seizure  from  Highest  trip  tonnage  during 
last  three  calendar  years. 

(ii)  Divide  amount  in  paragraph 
(a)(2)(i)  of  this  section  by  average  catch- 
per-day  during  last  three  calendar  years 
to  get  remaining  Tishing  days  required  to 
fill  vessel, 

(iii)  Subtract  amount  in  (a)(2)(ii)  of 
this  section  from  number  of  days 
detained, 

(iv)  If  amount  in  fa/(2J(iii)  of  this 
section  is  negative  or  zero,  multiply 
number  of  days  detained  by  average 
catch-per-day  during  last  three  calendar 
years  (if  not.  go  on  to  (v)). 

(v)  If  amount  in  (a)(2)(iii)  of  this 
section  is  positive  and  is  equal  to  or  less 
than  average  downtime,  multiply 
amount  in  (a)(2)(ii)  of  this  section  by 
average  catch-per-day  during  last  three 
calendar  years  (if  not.  go  on  to  (vi)), 

(vi)  If  amount  in  (a)(2)(iii)  of  this 
section  is  positive  and  is  greater  than 
average  downtime,  subtract  average 
downtime  and  multiply  the  sum  of  this 
amount  and  the  amount  in  (a)(2)(ii)  of 
this  section  by  the  average  catch-per- 
day  during  last  three  calendar  years 
(subtract  additional  downtime  each  time 
the  sum  computed  in  this  manner 
exceeds  average  trip  time  during  last 
three  calendar  years), 

(vii)  Multiply  amount  in  (a)(2)  (iv),  (v), 
or  (vi)  of  this  section,  whichever  is 
applicable,  by  market  price,  and 

(viii)  Divide  by  two  to  get  the 
compensable  amount. 

(b)  Value  of  catch  loss  by  weight 
class.  Each  seizure  claim  submitted 
must  contain  a  copy  of  the  catch  landing 
receipt  for  the  trip  preceding  the  seizure. 
This  document  provides  a  detailed  size 
and  species  mix  of  the  catch  and  the 
price  paid  per  weight  class  for  each  (e.g., 
yellowfin  over  7V»  lbs.@  $1.200/ton  and 
yellownn  under  7V2  Ibs.^T)  $l,100/ton, 
etc.).  The  Secretary  will  determine  from 
the  catch  landing  receipt  an  average  by 
weight  class  of  the  amount  of  catch  on 


the  trip  prior  to  the  seizure,  apply  this 
percentage  to  the  average  catch  per 
day's  fishing  (lATTC's  figure),  and 
arrive  at  a  figure  relating  to  the 
approximate  catch  for  each  applicable 
species.  The  following  method  will  be 
used: 

(1)  The  relative  percentages  for  each 
weight  class  will  be  determined  by 
dividing  each  weight  class  by  the  sum  of 
them  all,  and; 

(2)  IATTC's  catch  rate  will  be 
multiplied  by  each  weight  class 
percentage  to  arrive  at  an  average  for 
each  weight  class.  The  average  for  each 
weight  class  will  be  multiplied  by  the 
relative  price  per  pound  (for  each  class) 
to  determine  the  value  per  weight  class. 

(c)  Stolen  or  confiscated  property. 
Confiscation  of  property  which  the 
claimant  was  required  to  buy  back  from 
the  confiscator  is  reimbursable  by  the 
State  Department  under  Section  3  of  the 
Act.  Any  other  property  confiscated  is 
reimbursable  from  this  Guaranty  Fund. 
Confiscated  property  is  divided  into  the 
following  categories: 

(1)  Compensation  for  confiscation  of 
vessels,  where  no  buy  back  has 
occurred,  will  be  based  on  market  value 
as  determined  by  the  Secretary; 

(2)  Compensation  for  capital 
equipment  other  than  vessel,  will  be 
based  on  depreciated  replacement  cost. 

(3)  Compensation  for  expendable 
items  will  be  50  percent  of  their 
replacement  cost;  and 

(4)  Compensation  for  confiscated 
catch  will  be  for  full  value,  based  on  the 
price-per-pound  on  the  first  day  the 
vessel  returns  to  port  after  the  detention. 

(d)  Fuel  expense.  Compensation  for 
fuel  expenses  will  be  based  on  the 
purchase  price,  the  time  required  to  run 
to  and  from  the  fishing  grounds,  the 
detention  time  in  port,  and  the 
documented  fuel  consumption  of  the 
vessel. 

(e)  Insurance  proceeds.  No  payments 
will  be  made  from  the  Fund  for  losses 
covered  by  any  policy  of  insurance  or 
other  provisions  of  law. 

(f)  Appeals.  All  determinations  under 
this  section  are  final. 

S  2M.10    Payments. 

The  Chief,  Financial  Services 
Division,  will  pay  the  claimant  the 
amount  calculated  under  section  258.9.  If 


there  is  a  dispute  about  who  should  be 
paid  what,  the  Chief  will  settle  it  after 
requesting  proof  of  interest  from  all 
parties. 

92St.11    Records. 

The  Chief,  Financial  Services 
Division,  will  have  the  right  to  inspect 
claimants'  books  and  records  as  a 
precondition  to  approving  claims. 

All  claims  must  contain  written 
authorization  of  the  guaranteed  party  for 
any  international,  federal,  state,  or  local 
governmental  agencies  to  provide  the 
Chief,  Financial  Services  Division,  any 
data  or  information  pertinent  to  a  claim. 

§25«.12    PsnaltiM. 

Persons  who  willfully  make  any  false 
or  misleading  statement  or 
representation  to  obtain  compensation 
from  the  Fund  are  subject  to  criminal 
prosecution  under  22  U.S.C.  1980(g).  This 
provides  penalties  up  to  $25,000  or 
imprisonment  for  up  to  one  year,  or 
both.  Any  evidence  of  criminal  conduct 
will  be  promptly  forwarded  to  the 
United  States  Department  of  Justice  for 
action.  Additionally,  misrepresentation, 
concealment,  and  fraud,  or  acts 
intentionally  designed  to  result  in 
seizure,  may  void  the  guaranty 
agreement. 

[PR  Doc.  B5-888  Filed  1-11-85:  8:45  am] 

■LUNQ  CODE  3S1»-23-ll 


50  CFR  Part  611 
(Docket  No.  41276-4176] 

Foreign  Fishing 

Correction 

In  FR  Doc.  84-34032  beginning  on  page 
468  in  the  issue  of  Friday,  January  4, 
1985,  make  the  following  corrections: 

1.  On  page  469,  in  the  table,  in  the 
fourth  column,  in  the  ninth  entry  from 
the  bottom,  "47.2"  should  have  read 
"42.7". 

2.  On  page  470,  in  the  table,  in  the 
fourth,  fifth  and  sixth  columns,  six  lines 
from  the  bottom,  insert  the  following 
footnote  designation  after  "1,550":  """. 
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Proposed  Rules 


Federal  Register 
Voi  Sa  No.  9 

Mimday,  January  14.  1985 


This  section  oi  the  FEDERAL  REGISTER 
contains  notices,  to  the  public  oi  tbe 
proposed  issuancie  of  rules  and 
regulations.  The  purpose  of  these  notices 
IS  to  give  interested  persons  an 
opportunrty  to  participate  m  the  rule 
making  prior  to     the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  93 

I  Docket  Nol  •4-125) 

Importation  of  Certain  Animal 

EmiMryos 

f 

AGEilCv:  Animal  and  Plant  Heahh 
Inspection  Ser\'ice.  L'SDA. 
action:  Proposed  rule:  Reopening  of 
(ummeat  period.  , 

SOMRMHv:  This  document  reopens  (he 
comment  period  for  a  pro(/oeed  rule 
which  proposed  toestaWbh  regulations 
governing  the  iinportation  into  (he 
United  States  of  certain  embrj  os  of 
cattle,  sbeep,  gouts,  other  mmrnants, 
swine,  horses,  and  asses.  Thi.\  actiort  hs 
needed  to  allow  indu$tr> 
representatives  aniolher  interested 
persons  adequate  hme  in  which  to 
prepare  comments.  This  document  abo 
announces  diat  a  public  hearing  will  be 
scheduled  to  receive  additional 
c:omments  on  the  [jroposed  rule.  The 
date,  time,  and  place  for  tfie  public 
hearing  will  be  announced  in  the 
Federal  Re^ster  as  soon  ts  the  hearing 
»  scheduled. 

DATE:  Comments  must  be  received  on  or 
before  July  15, 1985. 
ADDRESS:  Written  comments  should  be 
submitted  to  Thomas  O.  Gessel. 
Director,  Regulatory  Coordination  staff, 
APHIS,  USDA.  Room  728.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville.  VfD  20782.  Written 
comments  received  may  be  inspected  at 
Room  728  of  the  Federal  Building,  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  mFORMATIGN  CONTACT. 
Dr.  D.E.  Herrick.  Senior  Staff 
Veterinarian,  Import-Export  Animals 
and  Products  Staff,  VS,  APHI&  Room 
838,  Federal  Building.  6505  Belcrest 
Road,  Hyattsville,  MD  20J82,  301-436- 
8530. 


SUPPLEMENTARY  INFORMATION:  Ob 

October  22. 1984.  a  document  was 
published  in  the  Federal  Register  [49  Fr 
41257-41261)  which  proposed  to 
establish  regulations  governing  the 
importation  into  the  United  States  of 
certain  embryos  of  cattle,  sbeep.  goats, 
other  ruminants,  swine,  horses,  and 
asses. 

The  proposed  rule  provided  for  receipt 
of  comments  on  or  before  December  21, 
1984.  Ar  industry  representative  has 
requested  additional  time  to  review  the 
proposal  and  offer  substantive 
comments,  particularly  with  respect  to 
the  methodology  for  determining  the 
disease  status  and  the  disease 
transmitting  capability  of  animal 
embryos.  Further,  the  proposed  rule  has 
generated  considerable  interest  in  the 
U.S.  livestock  industry  and  the 
intemabonal  embrj'o  transfer  industry. 

The  Department  is  concerned  about 
the  time  involved  in  extending  the 
comment  period  since  it  is  interested  in 
having  regulation*  governing  the 
importation  of  such  embryos  as  soon  as 
possible.  Howerer,  the  Department  also 
wants  to  recerre  meaningfiil  comments 
and  has  encouraged  active  participation 
by  the  public  in  this  rulemaking  process 
in  order  to  develop  a  final  rule  which 
will  be  workable  and  effective. 
Therefore,  it  has  been  determined  that 
the  comment  period  should  be  reopened 
for  180  days.  Accordingly,  any 
additional  written  comments  must  be 
received  on  or  before  July  15, 1965. 

Also,  a  public  hearing  will  be 
scheduled  to  receive  additional 
comments  on  the  proposed  rale.  The 
date,  time,  and  place  for  the  public 
hearing  will  be  announced  in  the 
Federal  Register  as  soon  as  the  hearing 
is  schedule. 

Done  at  Washington,  D.C.,  this  8th  day  of 
January,  1965. 

J.K.  Atwell. 

Deputy  Administrator.  Veterinary  Services. 
|FR  Doc.  85-1022  FiJed  1-11-&5;  8:45  am) 
BILUNG  CODE  3410-34-M 


FEDERAL  HOME  LQAN  BANK  BOARD 

12  CFR  Part  535  ( 

INC.:  85-23} 

Consumer  Protections;  Unfair  and 
Deceptive  Trade  Practices 


DHted:  January  3. 1985. 


agency:  Federal  Home  Loan  Bank 
Board. 

action:  Proposed  rule. 

StiMMARY:  The  Board  is  statutorily 
required,  with  certain  exceptions,  to 
promulgate  a  rule  similar  to  the 
consumer  protection  rules  issued  by  the 
Federal  Trade  Commission,  The 
Commission  adopted  such  a  rule  on 
March  1, 1984  (with  an  effective  date  of 
March  1, 196SJ  wluch  prohibits  the  use 
of  four  contract  provisioos  and  finds 
two  other  practices  also  to  be  unfair  and 
deceptive.  The  Board  is  now  proposing 
for  comment  a  document  similar  to  that 
adopted  by  the  Commission. 

DATES:  Proposed  effective  date:  May  1, 
1985.  Comments  must  be  received  on  or 

before  March  15. 1985. 

ADDRESS:  Send  comments  to  Ben  F. 
Dixon,  Office  of  Community  Investment, 
Division  of  Consumer  and  Civil  Ri^ls, 
Federal  Home  Loan  Bank  Board.  1700  G. 
Street  NW.,  Washington,  D.C.  205S2. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ben  F.  Dixon,  Office  of  Community 
Investment.  Division  of  Qmsunier  and 
Civil  Rights,  (202)  or  Nancy  Feldman. 
Associate  General  Counsrf  for 
Regulatory  Review,  Office  of  General 
Counsel,  (202)  377-6440.  Federal  Home 
Loan  Bank  Board.  1700  G  Street  NW,» 
Washington.  D.C  20552. 
SUPPLEMENTARY  MFORMATIMC  The 
Federal  Trade  Commission  ("FTC")  has 
issued  a  rule  on  consumer  credit 
practices  (49  FR  7740,  March  1, 1984;  to 
be  codified  at  16  CFR  444.1-444.51. 
which  becomes  effective  on  March  1, 
1985.  Under  section  18  of  the  FTC  Act 
("Act",  15  U.S.C.  57a  (1982)).  the  FTC  is 
given  authority  to  issue  regulations  to 
protect  consumers  from  unfair  and 
deceptive  trade  practices.  The  onfy 
entities  which  may  not  be  subject  to. 
such  a  rule  are  federally  regulated 
financial  institutions.  Under  the  Act  (15 
U.S.C.  57a(f)).  the FederalReserve Board 
("FRB")  and  the  Federal  Home  Loan 
Bank  Board  ("Board")  have  enforcemeni 
and  rule  making  authority  for  the 
institutions  that  each  regulates.  The 
section  of  the  Act  giving  the  Board 
authority  to  promulgate  the  FTC 
consumer  protection  rules  covers  all 
associations  and  savings  banks  that  are 
members  of  the  Federal  Home  Loan 
Bank  System  ("member  institutions"). 
The  Board  and  the  FRB  have  60  days 
after  the  effective  date  of  the  FTC  rule 
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(March  1. 1985)  to  (1)  promulgate  the 
FTC  rule.  (2)  adopt  a  similar  rule,  or  (3) 
decline  to  adopt  such  a  rule  on  a  flnding 
that  the  practices  being  regulated  do  not 
constitute  unfair  or  deceptive  practices 
in  regard  to  consumers  who  are 
customers  of  regulated  financial 
institutions. 

The  FTC's  Credit  Practices  Rule 
prohibits  four  loan  contract  clauses  and 
a  procedure  for  charging  multiple  late 
fees,  and  requires  a  disclosure  notice  to 
be  given  to  all  cosigners  of  notes.  The 
prohibitions  and  notice  would  apply  to 
non-real  estate  loans  only.  However. 
consumer  Joans  which  are  secured  in 
part  by  real  estate  or  mobile  home  liens, 
as  provided  in  Insurance  regulation 
S  561.38  (12  CFR  561.38)  would  be 
covered  by  this  rule.  The  prohibited 
clauses  are  as  follows: 

1.  Confessions  of  Judgment — a 
"cognovit",  which  is  a  type  of  contract 
clause  providing  for  a  waiver  of  a 
debtor's  right  to  notice  and  the 
opportunity  to  be  heard  in  the  event  of  a 
suit  or  other  process  as  a  result  of  a 
debtor's  default,  and  for  the  entry  of  a 
judgment  against  the  debtor  resulting 
therefrom. 

2.  Wage  Assignments — a  contract 
clause  that  provides,  at  the  creditor's 
option,  for  a  transfer  of  a  debtor's  wages 
to  the  creditor  upon  default  without 
notice  or  hearing. 

3.  Security  Interest  in  Household 
Goods — a  contract  clause  giving  a 
creditor  a  non-possessory  lien  on 
personal  property,  specifically,  the  rule 
would  prohibit  a  security  interest  in  a 
debtor's  household  goods. 

4.  Waivers  of  Exemption — a  contract 
clause  containing  a  waiver  or  limitation 
of  exemption  from  attachment, 
execution,  or  other  process  on  a  debtor's 
real  or  personal  property. 

The  rule  also  prohibits  a  lender  from 
engaging  in  any  practice  (including  any 
accounting  method)  which  would  result 
in  "pyramiding"  late  charges,  that  is. 
charging  multiple  late  charges  for  one 
late  payment.  Finally,  the  rule  requires 
lenders  to  disclose  in  writing  to 
potential  cosigners  that  they  will  have  to 
repay  the  loan  if  the  debtor  does  not. 

As  originally  proposed  in  1977  and 
1978  by  the  FTC  staff,  the  Credit 
Practices  Rule  would  have  covered 
many  more  practices  than  the  final  rule 
adopted  by  unanimous  vote  by  the  FTC 
in  1984.  In  fact,  the  final  rule  the  FTC 
adopted  would  prohibit  only  the  most 
purportedly  egregious  practices  by 
lenders,  practices  which  currently  are 
banned  by  a  number  of  states. 


Applicability  of  the  FTC  Rule  to  Board- 
Regulated  Institutions 

The  FTC  Rule  applies  only  to  loans 
not  secured  by  real  estate  or  mobile 
homes.  As  such,  this  rule,  or  a  Board 
version  similar  to  it,  would  only  apply  to 
a  small  portion  of  most  member 
institutions'  current  loan  portfolios. 
Mowever.  such  loans,  as  a  result  of  the 
Depository  Institutions  Act  of  1982 
C'DIA  ")  (Pub.  L.  97-320,  96  Stat.  14«j9), 
are  becoming  more  prevalent  in  federal 
institutions'  loan  mixes.  The  DIA  gave 
federal  savings  and  loan  associations 
and  savings  banks  more  authority  to 
lend  funds  outside  the  traditional  area 
of  home  finance.  As  a  result,  the 
provisions  in  the  FTC  rule  are  relevant 
to  federal  institutions  which  avail 
themselves  of  their  new  powers  to  lend. 
See  12  CFR  Part  545  ("New  Powers" 
regulations)  (1983).  Other  members  of 
the  Bank  System  may  be  more  affected 
by  the  rule,  depending  upon  their 
portfolio  mix. 

Savings  institutions,  however  generally  jh; 
increasing  their  involvement  in  consumer 
installment  credit.  In  1981.  such  credit  held  by 
savings  and  loan  associations  and  savings 
banks  totaled  S11.2  billion.  By  June  of  1984. 
the  figure  had  reached  S28.7  billion. 
Furthermore,  member  institutions  appear  to 
be  using  installment  credit  contract  forms 
that  will  be  subject  to  the  provisions  of  the 
FTC  rule.  In  fact,  the  preliminary  information 
gathered  by  the  Board's  staff  indicates  that 
many  of  the  prohibited  practices  are  part  of 
many  institutions'  current  consumer 
contracts. 

Evidentiary  and  Procedural 
Considerations 

There  is  evidence  that  these  practices 
are  used  by  savings  and  loan 
associations  and  savings  banks.  The 
survey  conducted  by  the  Board's  Office 
of  Examinations  and  Supervision  (OES) 
shows  a  number  of  these  practices  are 
being  used  by  member  institutions 
making  consumer  loans. 

The  OES  survey  consisted  of  a  sample 
of  notes  and  security  documents  from 
122  member  institutions  in  27  states.  The 
documents  for  72  institutions  (59"o) 
include  language  which  waives 
presentment  notice  and  dishonor:  8 
institutions  (0.6%)  use  documents  that 
include  a  confession  of  judgment:  16 
(13%)  use  homestead  waivers:  and  56 
(46%)  include  other  types  of  waivers. 

With  respect  to  non-possessory  liens. 
7  institutions  (0.6%)  provide  for  a  lien 
against  household  goods:  11  (1%)  obtain 
a  lien  against  all  personal  property:  and 
63  (52%)  use  a  form  which  is  easily 
adaptable  to  the  non-possessory  lien  in 
that  it  contains  a  blank  space  in  which 
the  security  property  is  to  be  identified. 
It  was  also  noted  that  39  institutions 
(32%)  used  a  document  that  provides 


that  the  security  for  the  loan  also 
secures  all  other  loans  from  that 
institutions  to  the  same  borrower. 

The  survey  found  no  indication  of  the 
use  of  wage  assignments,  nor  did  it 
disclose  the  surveyed  institutions' 
practices  with  respect  to  late  charges  or 
to  disclosures  on  a  cosigner's 
obligations. 

Although  no  extensive  reliance  on 
such  devices  was  evident  from  the 
survey,  it  is  apparent  that  member 
institutions  have  used  contractural 
devices  to  secure  consumer  loans  that 
are  available  to  other  lenders.  Similarly, 
the  Board's  Office  of  Community 
Investment  (OCI),  in  reviewing 
consumer  complaints  relevant  to  the 
FTC  Rule  in  the  first  two  quarters  of 
1984,  found  that  seven  consumer 
complaints  were  reported  to  the  Federal 
Home  Loan  Banks  on  this  subject 
(Cincinnati,  two  complaints — both 
multiple  late  charges;  Chicago,  four 
complaints — all  multiple  late  charges: 
and  Seattle,  one  complaint — security 
interest  in  household  goods). 

While  evidence  developed  by  the  FTC 
demonstrates  that  these  practices  are 
unfair  to  consumers,  specific  evidence  is 
lacking  to  show  that  member  institutions 
have  frequently  used  the  described 
clauses  in  an  unfair  or  deceptive 
manner.  This  situation  may  be  the  result 
of  the  fact  that,  currently,  consumer 
loans  are  a  novelty  for  most  member 
institutions,  and  are  only  a  small  part  of 
the  overall  lending  pattern  of  the 
Board's  regulatees.  On  the  other  hand, 
the  comprehensive  evidence  developed 
in  the  FTC  proceedings,  addressed  to 
the  large  volume  of  consumer  leading  by 
lenders  other  than  member  institutions, 
demonstrates  that  these  practices  meet 
the  section  5(a)(1)  statutory  test  required 
by  the  FTC  Act  for  a  practice  to  be 
found  unfair  and  deceptive.  Since  the 
nature  of  all  consumer  lending  is  similar, 
whether  by  member  institutions  or  other 
types  of  lenders,  in  the  absence  of 
contrary  evidence,  it  appears  reasonable 
to  adopt  the  FTC  findings. 

The  evidence  collected  by  the  Board's 
staff  indicates  that  the  rule  would  be 
more  in  the  nature  of  prospective 
regulation  rather  than  a  rule  limiting 
current  practices.  Given  the  continuing 
expansion  of  consumer  loan  activity  by 
member  institutions,  complaints  have 
the  potential  to  increase  to  a  level 
equivalent  to  that  found  by  the  FTC  for 
other  lenders.  In  light  of  this  possible 
development,  it  is  appropriate  for  the 
Board  to  address  the  issue  in  a  timely 
manner.  The  Board,  therefore,  has 
determined  to  propose  regulations  on 
consumer  credit  practices  similar  to 
those  adopted  by  the  FTC.  to  apply  to 
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member  institutions.  The  Board, 
however,  is  interested  in  receiving 
public  comments  on  all  aspects  of  the 
proposed  regulation,  and  particularly 
solicits  comments  on  the  following 
specific  questions  from  member 
institutions,  and  from  other  interested 
parties. 

(1)  To  what  extent  do  member 
institutions  either  use  such  practices  in 
their  own  contracts  or  purchase 
contracts  that  contain  prohibited 
practices? 

(2)  What  is  the  burden  of  reviewing 
purchased  contracts  for  the  removal  of 
provisions  permitting  such  practices? 

(3)  What  proportion  of  personal  loans 
is  secured  by  non-purchase  money 
security  interests  in  household  goods? 
What  proportion  of  these  is  made  to 
low-income  consumers  with  no 
alternative  collateral? 

(4)  To  what  extent  should  any  part  of 
the  rule  be  modified  to  take  into  account 
the  unique  situation  of  member 
institutions? 

(5)  Are  any  of  the  specified  acts  or 
practices  not  unfair  as  engaged  in  by 
member  institutions? 

(6)  To  what  extent  did  modifications 
in  the  FTC's  final  rule  satisfy  concerns 
of  the  thrift  industry  expressed  in  the 
rulemaking  record? 

(7)  To  what  extent  would  the  cost  or 
availability  of  credit  be  affected  by  the 
rule? 

(8)  What  is  the  potential  impact  of  the 
rule  on  small  member  institutions, 
especially  in  relation  to  other  member 
institutions? 

(9)  What  nonregulatory  alternatives 
exist  to  any  rulemaking? 

(10)  To  what  extent  should  a  delayed 
effective  date  be  provided  for  any  or  all 
of  the  rule  that  may  be  adopted? 

In  the  report  language  accompanying 
the  amendments  to  the  FTC  Act  (Pub.  L. 
96-37.  93  Stat.  95),  it  was  indicated  that 
the  Congress  intended  the  Board  (as 
well  as  the  FRB)  to  conduct  a  hearing 
before  issuing  a  rule  which  would  be  at 
variance  with  an  FTC  Rule.  See  House 
Report  No.  265.  96th  Cong..  1st  Session 
(1979).  at  5.  Presently,  such  a  hearing  is 
unnecessary,  as  the  Board  has  proposed 
to  adopt  the  FTC's  rule.  Furthermore,  if 
the  Board's  findings  are  not  at  variance 
with  the  FTC.  and.  consequently,  the 
Board  adopts  a  similar  rule,  de  novo 
hearings  by  the  Board  would  be 
superfluous  ahd  unproductive. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  Section  3  of  the 
Regulatory  Flexibility  Act.  (Pub.  L.  96- 
354.  94  Stat.  1164  (Sept.  19.  1980).  the 
Board  is  providing  the  following  initial 
regulatory  flexibility  analysis. 


1.  Reasons,  objectives,  and  legal  bases 
underlying  the  proposed  rules.  These 
elements  have  been  discussed 
elsewhere  in  the  supplementary 
information  regarding  the  proposal. 

2.  Small  entities  to  which  the  rules 
will  apply.  This  rule  would  apply  to  all 
Federal  i^ome  Loan  Bank  System 
members. 

3.  Impact  of  the  proposed  rules  on 
small  institutions.  To  the  extent  that  the 
rule  would  affect  small  institutions,  this 
has  been  discussed  elsewhere  in  the 
proposal. 

4.  Overlapping  or  conflicting  federal 
rules.  At  present,  the  Board  has  no 
regulations  for  non-real  estate  loans 
either  limiting  or  allowing  the  practices 
to  be  prohibited  by  the  FTC  Rule.  Board 
regulations  governing  late  charges  on 
real  estate  secured  loans,  and  on  loans 
secured  by  mobile  homes,  are  not  in 
conflict  with  the  FTC  late-charge  rule. 

5.  Alternatives  to  the  proposed  rules. 
Upon  a  finding  by  the  Board  that  the 
practices  addressed  by  FTC  regulation 
are  not  unfair  or  deceptive  in  relation  to 
the  operations  of  member  institutions, 
such  institutions  would  be  exempt  from 
the  FTC  rule.  Current  evidence  to 
support  such  an  alternative  is  lacking. 
However,  should  information  derived 
from  public  comments  and  other  sources 
produce  such  evidence,  with  regard  to 
one  or  more  of  the  described  practices, 
the  Board  would  consider  this 
alternative  in  its  final  rulemaking 
determinations. 

List  of  Subjects  in  12  CFR  Part  535 

Federal  Home  Loan  Bank  System. 

Accordingly,  the  Board  hereby 
proposes  to  add  a  new  Part  535, 
Subchapter  B.  Chapter  V,  Title  12  of  the 
Code  of  Federal  Regulations,  as  set  forth 
below. 

SUBCHAPTER  B— FEDERAL  HOME  LOAN 
BANK  SYSTEM 

Amend  Subchapter  B  by  adding  at  the 
end  thereof  a  new  Part  535.  as  follows: 

PART  535— PROHIBITED  CONSUMER 
CREDIT  PRACTICES 


Sec. 

535.1 

535.2 

535.3 

535.4 

535.5 

535.6 


Definitions. 

Unfair  credit  practices. 

Unfair  or  deceptive  cosigner  practices. 

Late  charges. 

Stale  exemptions. 

Scope  of  part. 
Authority:  Sec.  57a.  Pub.  L.  93-637.  88  Stat. 
2193.  as  amended.  Pub.  L.  96-37,  93  Stat.  95: 
sec.  17.  47  Stat.  738,  as  amended;  12  U.S.C. 
1437.  Reorg.  Plan  No.  3  of  1947,  3  CFR  1943- 
1948  Comp. 


§  535.1    Definitions. 

(a)  Act.  For  the  purposes  of  this  parL 
the  Federal  Trade  Commission  Act,  15 
U.S.C.  57a. 

(b)  Antique.  Any  item  over  one 
hundred  years  of  age,  including  such 
items  that  have  been  repaired  or 
renovated  without  changing  their 
original  form  or  character. 

(c)  Consumer.  A  natural  person  who 
seeks  or  acquires  goods,  services,  or 
money  for  personal,  family,  or 
household  use. 

(d)  Cosigner.  A  natural  person  who 
renders  himself  or  herself  liable  for  the 
obligation  of  another  person  without 
compensation.  The  term  shall  include 
any  person  whose  signature  is  requested 
as  a  condition  to  granting  credit  to 
another  person,  or  as  a  condition  for 
forbearance  on  collection  of  another 
person's  obligation  that  is  in  default. 
The  term  shall  not  include  a  spouse 
whose  signature  is  required  on  a  credit 
obligation  to  perfect  a  security  interest 
pursuant  to  state  law.  A  person  who 
does  not  receive  goods,  services,  or 
money  in  return  for  a  credit  obligation    < 
does  not  receive  compensation  within 
the  meaning  of  this  definition.  A  person 
is  a  cosigner  within  the  meaning  of  this 
definition  whether  or  not  he  or  she  is 
designated  as  such  on  a  credit 
obligation. 

(e)  Creditor.  A  member  institution. 

(f)  Debt.  Money  that  is  due  or  alleged 
to  be  due  from  one  to  another. 

»  (g)  Earnings.  Compensation  paid  or 
payable  to  an  individual  or  for  his  or  her 
account  for  personal  services  rendered 
or  to  be  rendered  by  him  or  her.  whether 
denominated  as  wages,  salary, 
commission,  bonus,  or  otherwise, 
including  periodic  payments  pursuant  to 
a  pension,  retirement,  or  disability 
program. 

(h)  Household  goods.  Clothing, 
furniture,  appliances,  one  radio  and  one 
television,  linens,  china,  crockery, 
kitchenware,  and  personal  effects 
(including  wedding  rings)  of  the 
consumer  and  his  or  her  dependents, 
provided  that  the  following  are  not 
included  within  the  scope  of  the  term 
"household  goods ": 

(1)  Works  of  art: 

(2)  Electronic  entertainment 
equipment  (except  one  television  and 
one  radio); 

(3)  Items  acquired  as  antiques;  and 

(4)  Jewelry  (except  wedding  rings), 
(i)  Member  institution.  A  person  who 

engages  in  the  business  of  lending 
money  to  consumers,  and  who  is  a 
member  of  a  Federal  Home  Loan  Bank, 
(j)  Obligation.  An  agreement  between 
a  consumer  and  a  lender. 
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(k)  Person.  An  individual,  corporation, 
or  other  business  organization. 

§535.2    Unfair  credHpractiCM. 

(a)  In  connection  with  the  extension  of 
credit  to  consumers  after  )effective  date 
of  regulation),  it  is  an  unfair  act  or 
practice  within  the  meaning  of  Section  3 
of  the  Act  for  a  member  institution 
directly  or  indirectly  to  take  or  receive 
from  a  consumer  an  obligation  that: 

(1)  Constitutes  or  contains  a  cognovit 
or  confession  of  judgment  (for  purposes 
other  than  executory  process  in  the 
State  of  Louisiana),  warrant  of  attorney, 
or  other  waiver  of  the  right  to  notice  and 
the  opportunity  to  be  heard  in  the  event 
of  suit  or  process  thereon. 

(2)  Constitutes  or  contains  an 
executory  waiver  or  a  limitation  of 
exemption  from  attachment,  execution, 
or  other  process  on  real  or  personal 
property  held,  owned  by.  or  due  to  the 
consumer,  unless  the  waiver  applies 
solely  to  property  subject  to  a  security 
interest  executed  in  connection  with  the 
obligation. 

(3)  Constitutes  or  contains  an 
assignment  of  wages  or  other  earnings, 
unless: 

(i)  The  assignment  by  its  terms  is 
revocable  at  the  will  or  the  debtor 

(ii)  The  assignment  is  a  pajToll 
deduction  plan  or  preauthorized 
payment  plan,  commencing  at  the  time 
of  the  transaction,  in  which  the 
consumer  authorizes  a  series  of  wage 
deductions  as  a  method  of  making  each 
payment,  or 

(iii)  The  assignment  applies  only  to 
wages  or  other  earnings  already  earned 
at  the  time  of  the  assignment. 

(4)  Constitutes  or  contains  a 
nunpossessory  security  interest  in 
household  goods  other  than  purchase- 
money  security  interest. 

§  535.3    Unfair  or  daccptiv*  cosigner 
practicea. 

(a)  General.  In  connection  with  the 
extension  of  credit  to  consumers,  after 
{effective  date  of  regulations],  it  is: 

(1)  A  deceptive  act  or  practice  within 
the  meaning  of  Section  5  of  the  Act  for  a 
member  institution,  directly  or 
indirectly,  to  misrepresent  the  nature  or 
extent  of  cosigner  liability  to  any 
person. 

(2)  An  unfair  act  or  practice  within  the 
meaning  of  Section  of  the  Act  for  a 
member  institution,  directly  or 
indirectly,  to  obligate  a  cosigner  unless 
the  cosigner  is  informed,  prior  to 
becoming  obligated  (which,  in  the  case 
of  open-end  credit,  shall  mean  prior  to 
the  time  that  the  agreement  creating  the 
cosigner's  liability  for  future  charges  is 
executed),  of  the  nature  of  his  or  her 
liability  as  cosigner. 


(b)  Notice  ofcosignerfsf.  A  disclosure 
consisting  of  a  separate  document  that 
shall  contain  the  following  statement 
and  no  other,  shall  be  given  to  the 
cosigner  prior  to  becoming  obligated 
(which,  in  the  case  of  open-end  credit, 
shall  mean  prior  to  the  time  that  the 
agreement  creating  the  cosigner's 
liability  for  future  charges  is  executed) 
and  shall  constitute  compliance  with  the 
consumer  information  requirement  of 
paragraph  (a)(2)  of  this  section: 

Notice  to  Cosigner 

You  are  being  dsked  to  guarantee  this  debt. 
Think  carefully  before  you  do.  if  the  borrower 
doesn't  pay  the  debt  you  will  have  to.  Be 
sure  you  can  afford  to  pay  if  you  have  to.  and 
that  you  want  to  accept  this  responsibility. 

You  may  have  to  pay  up  to  the  full  amount 
of  the  debt  if  the  borrower  does  not  pay.  You 
may  also  have  to  pay  late  fees  or  colloction 
costs,  which  increase  this  amount. 

The  creditor  can  collect  this  debt  from  you 
without  first  trying  to  collect  from  the 
borrower.  The  creditor  can  use  the  same 
collection  methods  against  you  that  can  be 
used  against  the  borrower,  such  as  suing  you. 
garnishing  your  wages,  etc.  If  this  debt  is  ever 
in  default,  that  fact  may  become  a  part  of 
your  credit  record. 

This  notice  is  not  the  contract  that  makes 
you  liable  for  the  debt. 

$535.4    Urtoctiargas. 

(a)  In  connection  with  collecting  a 
debt  arising  out  of  an  extension  of  credit 
to  a  consumer  after  [effective  date  of 
this  regulation],  it  is  an  unfair  act  or 
practice  within  the  meaning  of  Section  5 
of  the  Act  for  a  member  institution, 
directly  or  indirectly,  to  levy  or  collect 
any  delinquency  charge  on  a  payment, 
which  payment  is  otherwise  a  full 
payment  for  the  applicable  period  and  is 
paid  on  its  due  date  or  within  an 
applicable  grace  period,  when  the  only 
delinquency  is  attributable  to  late  fee(s) 
or  delinquency  charge(s)  assessed  on 
earlier  installment(s). 

(b)  For  the  purposes  of  this  part, 
"collecting  a  debt"  means  any  activity 

other  than  the  use  of  judicial  process 
that  is  intended  to  bring  about  or  does 
bring  about  repayment  of  all  or  part  of  a 
consumer  debt. 

§  535.5    Stata  axamptiona. 

(a)  Upon  application  to  the  Board  by 
an  appropriate  state  agency,  the  Board 
shall  determine  if: 

(1)  There  is  a  state  requirement  or 
prohibition  in  effect  that  applies  to  any 
transaction  to  which  a  provision  of  this 
rule  applies:  and 

(2)  The  state  requirement  or 
prohibition  affords  a  level  of  protection 
to  consumers  that  is  substantially 
equivalent  to.  or  greater  than,  the 
protection  afforded  by  this  rule: 


(b)  If  the  Board  makes  a 
determination  as  specified  under 
paragraph  (a)  of  this  section,  then  that 
provision  of  this  section  will  not  be  in 
effect  in  that  state  to  the  extent 
specified  by  the  Board  in  its 
determination,  for  as  long  as  the  state 
administers  and  enforces  the  state 
requirement  or  prohibition  effectively, 
as  determined  by  the  Board. 

§  535.6    Scop*  of  part 

This  part  shall  not  apply  to  extensions 
of  credit  secured  by  liens  on  real  estate, 
real  estate  leases,  or  mobile  homes. 
except  for  those  extensions  of  credit  so 
secured  as  defined  in  $  561.38  of  this 
chapter. 

By  the  Federal  Home  Lx>an  Bunk  Board. 
John  M.  Buckley.  )r., 
.■\ctmg  Sot:retary. 

[FR  Doc.  85-909  Filed  1-11-85:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspaca  Oocfcat  No.  84-AAL-3I 

Proposed  Designation  of  Transition 
Area,  Savoonga,  AK 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

actkm:  Notice  of  proposed  rulenvaking. 

SUMMARY:  This  notice  proposes  to 
designate  a  transition  area  at  Savoonga. 
AK.  A  new  VORTAC  has  been  installed 
at  Savoonga.  AK..and  two  instrument 
approach  procedures  have  been 
developed  to  the  Savoonga.  AK.  Airport. 
The  transition  area  is  to  provide 
protected  airspace  for  sircraft 
departing/arriving  under  instrument 
flight  rules  (IFR). 

DATES:  Comments  must  be  received  on 
or  before  February  25. 1985. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA, 
Alaskan  Region.  Attention;  Manager. 
Air  Traffic  Division.  Docket  No.  84- 
AAL^.  Federal  Aviation 
Administration.  701  C  Street,  Box  14. 
Anchorage.  AK  99513. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel.  Room  916.  800  Independence 
.\venue.  SW..  Washington.  D.C, 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 


extensions 
eal  estate. 


at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT 

Lewis  W.  Still,  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230).  Airspace- 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  Operations  Service. 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone:  (202) 
426-6783. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited  I 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  thet  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commcnters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  84-AAL-3."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591,  or  by  calling 
(202)  426-8058.  Communications  must  " 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71]  to  establish  a  transition  area  at 
Savoonga,  AK,  to  provide  controlled 
airspace  from  700  feet  above  the  surface 
for  IFR  arrival/departure  aircraft  at 
Savoonga,  AK,  Airport.  A  new  VOR/ 
DME  has  been  installed  at  Savoonga, 
AK,  and  will  be  commissioned  in 
Decembej- 1984.  Section  71.181  of  Part  71 
of  the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6  dated 
January  3, 1984. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  signincant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

iCAO  Considerations 

As  part  of  this  proposal  relates  to 
navigable  airspace  outside  the  United 
States,  this  notice  is  submitted  in 
consonance  with  the  International  Civil 
Aviation  Organization  (ICAO) 
International  Standards  and 
Recommended  Practices. 

Applicability  of  International 
Standards  and  Recommended  Practices 
by  the  Air  Traffic  Service,  FAA,  in  areas 
outside  domestic  airspace  of  the  United 
States  is  governed  by  Article  12  of,  and 
Annex  11  to,  the  Convention  on 
International  Civil  Aviation,  which 
pertains  to  the  establishment  of  air 
navigational  facilities  and  services 
necessary  to  promoting  the  safe,  orderly, 
and  expeditious  flow  of  civil  air  traffic. 
Their  purpose  is  to  ensure  that  civil 
flying  on  international  air  routes  is 
carried  out  under  uniform  conditions 
designed  to  improve  the  safety  and 
efficiency  of  air  operations. 

The  International  Standards  and 
Recommended  Practices  in  Annex  11 
apply  in  those  parts  of  the  airspace 
under  the  jurisdiction  of  a  contracting 
state,  derived  from  ICAO,  wherein  air 
traffic  services  are  provided  and  also 
whenever  a  contracting  state  accepts 


the  responsibility  of  providing  air  traffic 
ser\'ices  over  high  seas  or  in  airspace  of 
undetermined  sovereignty.  A  contracting 
state  accepting  such  responsibility  may 
apply  the  International  Standards  and 
Recommended  Practices  in  a  mannqr 
consistent  with  that  adopted  for 
airspace  under  its  domestic  jurisdiction. 

In  accordance  with  Article  3  of  the 
Convention  on  International  Civil 
Aviation.  Chicago,  1944,  state  aircraft 
are  exempt  from  the  provisions  of 
Annex  11  and  its  Standards  and 
Recommended  Practices.  As  a 
contracting  state,  the  United  States 
agreed  by  Article  3(d)  that  its  state 
aircraft  will  be  operated  in  international 
airspace  with  due  regard  for  the  safety 
of  civil  aircraft. 

Since  this  action  involves,  in  part,  the 
designation  of  navigable  airspace 
outside  the  United  States,  the 
Administrator  is  consulting  with  the 
Secretary  of  State  and  the  Secretary  of 
Defense  in  accordance  with  the 
provisions  of  Executive  Order  10854. 

List  of  Subjects  m  14  CFR  Fart  71 

Transition  areas.  Aviation  safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  as 
follows: 

Savoonga.  AK^New) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  the  Savoonga  Airport  (lat.  63*41'30"  N.. 
long.  170°28'30"  W.):  and  within  13  miles 
northwest  and  4.5  milles  southeast  of  the  046* 
radial  from  the  Kukuliak  VOR  (lat.  63°41'34" 
N.,  long.  170*2815"  W.)  extending  from  the 
VOR  to  18.5  miles  northeast  of  the  VOR. 
(Sees.  307(a),  313(a}.  and  1110,  Federal 
Aviation  Act  of  1958  (49  U.S.C.  1348(a), 
1354(a).  and  1510):  Executive  Order  10854  (24 
FR  9565);  (49  U.S.C.  106(g)  (Revised,  Pub.  L 
97-449,  January  12. 1983));  and  14  CFR  11.65) 

Issued  in  Washington,  D.C,  on  January  4. 
1985. 

John  W.  Baier, 

Acting  Manager,  Airspace — Rules  and 
Aeronautical  Information  Division. 

(PR  Doc.  85-938  Filed  1-11-85;  8:45  am] 

BILUNQ  CODE  4910-13-M 


14  CFR  Part  71 

lAirspace  Docket  No.  84-AAL-15] 

Proposed  Alteration  of  Additional 
Control  Area  1485,  AK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT, 
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action:  Notice  of  proposed  rulemaking. 


:  This  notice  proposes  to  revise 
controlled  airspace  north  and  east  of 
Alaska  to  eliminate  overlapping 
airspace  designations.  This  proposal 
also  would  expand  a  portion  of  that 
controlled  airspace  eastward  along  the 
United  States/Canada  flight  information 
region  boundary  to  facilitate  a  more 
efficient  application  of  air  traffic  control 
procedures. 

DATS:  Comments  must  be  received  on  or 
before  February  25. 1985. 
AOOMCSSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director.  FAA. 
Alaskan  Region,  Attention:  Manager. 
Air  Traffic  Division.  Docket  No.  84- 
AAL-15,  Federal  Aviation 
Administration.  701  C  Street.  Box  14. 
Anchorage,  AK  99S13. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel.  Room  918.  800  Independence 
Avenue.  SW.,  Washington.  D.C. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOM  FUfrrHER  INFOIMIATKMI  CONTACT: 
Lewis  W.  Still,  Airspace  and  Air  Taffic 
Rules  Branch  (ATO-230).  Airspace-Rules 
and  Aeronautical  Information  Division, 
Air  Traffic  Operations  Service.  Federal 
Aviation  Administration.  800 
Independence  Avenue.  SW., 
Washington.  DC.  20591:  telephone:  (202] 
426-8626. 
SUPPlfMENTARY  INFOflMATKMe 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FA.\  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  84-AAL-15."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 


communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs.  Attention:  Public 
Information  Center.  APA-430,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591.  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  i  71.163  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  revise  Additional  Control 
Area  1485  to:  (1)  Eliminate  a  portion  of  it 
which  extends  into  the  Alaska  Positive 
Control  Area:  (2)  designate  the  floor  and 
ceiling  as  Flight  Level  (FL)  230  and  FL 
450  respectively:  and  (3)  extend  it 
eastward  along  arctic  routes  Papa  and 
Quebec  between  Barter  Island 
nondirectional  beacon  and  longitude  141 
degrees  west.  The  proposed  elimination 
of  overlapping  controlled  airspace  and 
establishment  of  a  ceiling  for  Additional 
Control  Area  is  consistent  with  recent 
airspace  actions  designed  to  standardize 
and  simplify  airspace  designations.  The 
proposed  airspace  extension  would 
allow  controllers  to  apply  more  efficient 
air  traffic  control  procedures  and 
thereby  promote  aviation  fuel 
conservation.  Section  71.163  of  Part  71  of 
the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6  dated 
January  3, 1984. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979):  and  (3)  does  not 


warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

ICAQ  Considerations 

As  part  of  this  proposal  relates  to 
navigable  airspace  outside  the  United 
States,  this  notice  is  submitted  in 
consonance  with  the  International  Civil 
Aviation  Organization  (ICAO) 
International  Standards  and 
Recommended  Practices. 

Applicability  of  International 
Standards  and  Recommended  Practices 
by  the  Air  Traffic  Operations  Service, 
FAA,  in  areas  outside  domestic  airspace 
of  the  United  States  is  governed  by 
Article  12  of.  and  Annex  11  to.  the 
Convention  on  International  Civil 
Aviation,  which  pertains  to  the 
establishment  of  air  navigational 
facilities  and  services  necessary  to 
promoting  the  safe,  orderly,  and 
expeditious  fiow  of  civil  air  traffic.  Their 
purpose  is  to  ensure  that  civil  flying  on 
international  air  routes  is  carried  out 
under  uniform  conditions  designed  to 
improve  the  safety  and  efficiency  of  air 
operations. 

The  International  Standards  and 
Recommended  Practices  in  Annex  11 
apply  in  those  parts  of  the  airspace 
under  the  jurisdiction  of  a  contracting 
state,  derived  from  ICAO,  wherein  air 
traffic  services  are  provided  and  also 
whenever  a  contracting  state  accepts 
the  responsibility  of  providing  air  traffic 
services  over  high  seas  or  in  airspace  of 
undetermined  sovereignty.  A  contracting 
state  accepting  such  responsibility  may 
apply  the  International  Standards  and 
Recommended  Practices  in  a  manner 
consistent  with  that  adopted  for 
airspace  under  its  domestic  jurisdiction. 

In  accordance  with  Article  3  of  the 
Convention  on  International  Civil 
Aviation.  Chicago,  1944,  state  aircraft 
are  exempt  from  the  provisions  of 
Annex  11  and  its  Standards  and 
Recommended  Practices.  As  a 
contracting  state,  the  United  States 
agreed  by  Article  3(d)  that  its  state 
aircraft  will  be  operated  in  international 
airspace  with  due  regard  for  the  safety 
of  civil  aircraft. 

Since  this  action  involves,  in  part,  the 
designation  of  navigable  airspace 
outside  the  United  States,  the 
Administrator  is  consulting  with  the 
Secretary  of  State  and  the  Secretary  of 
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Defense  in  accordance  with  the 
provisions  of  E.xecutive  Oder  10854. 

List  of  Subjects  in  14  CFR  Part  71 

Additional  control  areii^.  Aviation 
safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  lo  amend 
§  71.163  of  Part  71  of  the  Federal 
Aviation  Regulations  {14  ppR  Part  71)  as 
follows; 

Control  1485 — (Revise) 

That  airspace  extending  upward  from  FL 
230  to  FL  450  within  the  area  bounded  by  a 
line  beginning  at  lat.  66  OO'UO'  N..  long. 
165  30  00"  W.:  to  lat.  6«  00  00    N..  lon)j. 
168  5823"  W.;  to  lat.  72°00'0(J '  N..  long. 
15B  00 00'  W.:  lo  lat.  71  OOOO"  N..  long. 
144'00'00"  W.:  lo  lal.  75  00'0«"  N..  long. 
141  0000"  W.:  to  lat.  69'41'4$  '  N..  long. 
141  0000"  W.;  thence  westward  by  a  line  3 
nautical  miles  from  and  parallel  to  the 
shoreline  lo  the  point  of  beginning,  excluding 
that  portion  that  lie.i  writhin  the  Point  Barrow, 
AK.  Control  Zone  and  )el  Raute  507  between 
Deadhorse,  AK.  and  Barrow.  AK. 
(Sees.  307(a],  313(a).  and  1110,  Federal 
A\ialion  Act  of  1958  {49  U.S.C.  1348(a), 
1354(d).  and  1510).  Execuliva  Order  10854  (24 
FR  9.565):  (49  U.S.C.  106(g)  (Revised,  Pub.  L 
97-*49,  January  12.  1983)):  and  14  CFR  11.65) 

Issued  In  Washington.  D.C  on  January  4. 
1965. 

|ohn  W.  Baier. 

Acting  Manager.  Airspace — nules  and 
Aeronautical  Information  Dfvision. 
(FR  Doc.  85-939  Filed  l-ll-flS;  8:45  am| 
■iLUNO  CODE  mio-ia-M 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Redanuition 
and  Enforcement 

30  CFR  Part  950 

Proposed  Modifications  to  ttie 
Wyoming  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  fOSM), 

Interior. 

ACTtOM:  Reopening  of  public  comment 

period. 

SUMMARY:  OSM  is  reopening  the  period 
for  review  and  comment  on  modified 
pottions  of  the  Wyoming  permanent 
regulatory  program.  On  July  24. 1904  (49 
FR  29807).  OSM  announced  a  public 
comment  period  and  procedure  for 
rei,  lasting  a  public  hearing  on  the 
sub^jtantive  adequacy  of  propos<>d 
amendments  to  the  Wyoming  permanent 
regulatory  program  under  the  Surfai:e 


Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA)  submitted  by  Wyoming 
on  luqte  25. 1984.  The  amendments 
submitted  by  Wyoming  are 
modifications  to  the  Wyoming 
regulations  that  establish  procedures  for 
rpquestin:^  and  processing  variances  of 
approved  performance  standards, 
provisions  for  self-bonding  and 
provisions  for  inspection,  enforcement 
and  civil  penalty  assessments  for 
surface  coal  mining  operations.  OSM  is 
reopening  the  comment  period  to  allow 
the  public  an  opportunity  to  comment  on 
supplemental  material  relating  to  the 
proposed  amendment  submitted  by 
Wyoming  on  November  1. 1984. 
DATE:  Written  comments  not  received 
on  or  before  4:00  p.m.  on  January  29, 
198-3  will  not  necessarily  be  considered. 
ADDRESSES:  Written  comments  shauld 
be  mailed  or  hand  delivered  to  William 
R.  Thomas,  Field  Office  Director,  Casper 
Field  OiTce.  Cffice  of  Surface  Mining. 
9:^5  Pendell  Boulevard.  P.O.  Box  1420, 
Mills.  Wyoming  82644. 

Copies  of  the  supplemental  material 
submitted  by  Wyoming  and  other 
relevant  documents  are  available  for 
review  at  the  Casper  Field  Office  and 
the  office  of  the  State  regulatory 
authority  listed  below.  Monday  through 
Friday,  8:00  a.m.  to  4:00  p.m.,  excluding 
holidays.  Each  requestor  may  receive 
free  of  charge  on  single  copy  of  the 
Wyoming  amendment  by  contacting: 
Office  of  Surface  Mining.  Reclamation 
and  Enforcement,  Administrative 
Record  Room,  Room  5124, 1100   L" 
Street,  NW.,  Washington,  D.C.  20240 
Wyoming  Department  of  Environmenal 
Qijality.  Land  Quality  Division. 
Herschler  Office  Building,  122  W.  25th 
Street.  Cheyenne.  Wyoming  82002. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  R.  Thomas,  Field  Office 
Director,  Casper  Field  Office.  Office  of 
Surface  Mining,  935  Pendell  Boulevard, 
P.O.  Box  1420,  Mills,  Wyoming  82644; 
Telephone:  (307)  328-5830. 
SUPPLEMENTARY  INFORMATION:  The 
general  background  on  the  permanent 
regulatory  program,  the  State  program 
approval  process,  the  Wyoming  program 
and  the  conditional  approval,  can  be 
found  in  the  Secretary's  Findings  and 
conditional  approval  published  in  the 
November  26. 1980  Federal  Register  (45 
FR  78637-78684). 

On  June  25. 1984,  Wyoming  submitted 
to  OSM  a  program  amendment  that 
establishes  procedures  for  requesting 
and  processing  variances  of  approved 
performance  standards,  provisions  for 
self-bonding  and  provisions  for 
inspection,  enforcement  and  civil 
penalty  assessments  for  surface  coal 
mining  operations.  The  July  24. 1984 


Federal  Register  announced  receipt  of 
the  modification  by  OSM  as  well  as  a 
public  comment  period  (49  FR  29807).  In 
that  same  notice.  OSM  announced  that  a 
public  hearing  would  be  held  only  if 
requested.  No  requests  were  received 
and  no  hearing  was  held. 

On  November  1. 1984  Wyoming 
submitted  additional  material  to  further 
clarify  the  proposed  amendments. 
Copies  of  the  additional  material  are 
available  in  the  OSM  Administrative 
Record.  OSM  is  reopening  the  comment 
period  in  order  to  allow  the  public  an 
opportunity  to  review  and  comment  on 
the  additional  material  submitted  to 
OSM  by  the  State  on  November  1. 1984. 
Specifically,  OSM  is  seeking  comment 
on  v.hether  the  material  submitted  by 
Wyoming  on  November  1, 1984,  together 
with  the  proposed  amendments 
submitted  on  June  25, 1984  satisfy  the 
criteria  for  approval  of  State  program 
amendments  at  30  CFR  732.15  and 
732.17. 

List  of  Subjects  in  30  CFR  Part  950 

Coal  mining.  Intergovernmental 
relations.  Surface  mining,  Underground 
mining. 

Authority:  Pub.  L  95-87.  30  U.S.C.  1201.  et 
spq. 

Dated:  January  9, 1985. 
William  B.  Schmidt, 

Assistcn!  Director.  Program  Operation  and 
Inspection. 
|FR  Due.  85-1006  Filed  1-11-65:  8:45  am) 

BILUMG  CODE  4310-«-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  110 
(CGD7-84-40) 

Special  Anchorage  Area;  Indian  River 
at  Vero  Beach,  FL 

agency:  Coast  Guard.  DOT. 
ACTION:  Notice  of  Proposed  Rule 
Making.       ' ^^ 

summary:  The  Coast  Guard  is 
considering  a  proposal  to  establish  a 
Special  Anchorage  Area  in  the  Indian 
River  near  Vero  Beach,  FL  The  number 
of  permanently  moored  vessels  and 
cruising  vessels  using  this  area  as  an 
anchorage  has  substantially  increased 
in  the  last  several  years.  There  is 
presently  no  designated  anchorage  area 
for  these  vessels.  Other  vessels  passing 
through  the  area  are  subject  to 
substantial  hazard,  particularly  at  night, 
because  of  the  randomly  anchored 
vessels.  This  rulemaking  is  needed  to 
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provide  a  defined  anchorage  area  and  to 
provide  a  clear  channel  for  the  general 
iiuiiling  public  to  move  unobstructed 
through  the  anchorage. 
DATES:  Comments  must  be  received  on 
or  before  February  28. 198.'i. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (mps).  Seventh 
Coast  Guard  District.  51  S.W.  First 
Avenue.  Miami.  FL  33130.  The  comments 
will  be  available  for  inspection  and 
copying  at  51  S.W.  First  Avenue.  Room 
82r.  telephone  (305)  350-5651.  Normal 
office  hours  are  between  7:30  a.m.  and 
4:00  p.m..  Monday  through  Friday, 
except  federal  holidays.  Comments  may 
iilso  be  hdnd-df  livered  to  this  address. 
FO«l  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (jG.)  Harrv  D.  Craig.  (305) 
.'f,'iO-5(iol. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rule  making  by 
submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGD7-84-40)  and  the  specific  section  of 
the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment.  Receipt  of  comments  will  be 
acknowledged  if  a  stamped  self- 
addressed  postcard  or  envelope  is 
enclosed. 

The  rules  may  be  changed  in  light  of 
comments  received.  All  comments 
received  before  the  expiration  of  the 
comment  period  will  be  considered 
before  final  action  is  taken  on  this 
proposal.  No  public  hearing  is  planned, 
but  one  may  be  held  if  written  requests 
for  a  hearing  are  received  and  it  is 
determined  that  the  opportunity  to  make 
oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  this  notice  are 
Lieutenant  (J.G.)  Harry  D.  Craig,  project 
officer.  Seventh  Coast  Guard  District 
Port  Safety  Branch,  and  Lieutenant 
Commander  Kenneth  E.  Gray,  project 
attorney.  Seventh  Coast  Guard  District 
Legal  Office. 

Discussion  of  Proposed  Regulation 

The  City  of  Vero  Beach.  Fla.  has 
requested  that  the  Coast  Guard 
establish  a  Special  Anchorage  Area  in 
the  Indian  River  between  Fritz  Island 
and  Vero  Beach.  The  Number  of  boats 
using  this  area  at  any  one  time  as  an 
anchorage  has  increased  from  less  than 
10  to  more  than  50  in  a  4  year  period.  As 
there  is  no  defmed  anchorage  area, 
these  vessels  anchor  randomly  and 
make  it  very  difficult  for  other  vessels  to 
safely  tansit  the  area,  especially  at 


night.  This  branch  of  the  Indian  River  is 
a  well  recognized  but  unmarked 
anchorage  area  recommended  in  most  of 
the  waterway  cruising  guides  for  the 
east  coast  of  Florida.  A  number  of 
vessels  are  permanently  moored  in  this 
area  together  with  a  large  number  of 
cruising  vessels,  particularly  in  the 
spring  and  fall  transient  season.  The 
area  has  a  substantial  amount  of 
boating  activity,  with  three  marinas,  a 
yacht  club,  and  a  small  boat  ramp 
ashore.  The  adjoining  area  to  the 
northeast  is  lined  with  waterfront 
homes,  many  of  which  have  their  own 
private  docks.  All  of  these  vessels 
normally  pass  through  the  area  to  reach 
the  Intercoastal  Waterway  channel. 
The  City  of  Vero  Beach  intends  to 
appoint  a  Harbor  Master  to  supervise 
the  Special  Anchorage  area  and  to  keep 
the  marked  access  channel  and 
established  turning  basin  clear  of 
anchored  vessels.  This  is  to  provide  a 
safe  anchorage  area  for  all  vessels  and 
to  serve  the  needs  of  transient  vessels 
with  adjacent  on-shore  health  and 
garbage  facilities.  In  addition,  it 
provides  a  method  of  obtaining 
information  to  notify  vessel  operators  in 
case  of  emergency  or  violation  of  City 
ordinances.  There  is  no  intention  of 
using  the  anchorage  area  for  commercial 
exploitation. 

Economic  Assessment  and  Certification 

Ihese  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26. 
1979).  The  economic  impact  has  been 
found  to  be  so  minimal  that  full 
regulatory  evaluation  is  unnecessary. 
This  regulation  will  provide  a  defined 
anchorage  area  and  clear  channel  into 
an  area  already  being  used  as  an 
anchorage  by  many  permanent  and  • 
transient  vessels. 

Since  the  impact  of  these  regulations 
is  expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds. 

Proposed  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  110 
of  Title  33.  Code  of  Federal  Regulations, 
by  adding  §  110.73b  to  read  as  follows: 

§  1 10.73b    Indian  River  at  Vero  Beach,  Fla. 
The  waters  between  Orchid  Island  (N. 
Hutchinson  Is.)  and  Fritz  Island  except 


for  the  marked  channels,  as  defined  by 
an  area  bounded  by  the  shoreline  and 
by  lines  at  latitude  27'40'01.8"  N.  to  the 
north,  latitude  27'39'13.7"  N.  to  the 
south,  longitude  80*22'11.5"  W.  to  the 
cast,  and  longitude  80'22'25.9"  W.  to  the 
west.  Vessels  shall  be  anchored  so  that 
no  part  of  the  vessel  obstructs  the 
channels  leading  into  and  through  the 
anchorage  area 

Authority:  33  U.S.C.  2030.  2035.  and  2071;  49 
CIR  1.46:  and  33  CFR  1.05-l(g) 

Dated:  Dftemt>er  31.  1984. 
R.P.  Cueroni. 

Rear  Admiral.  i'.S  Coast  Guard  Commander. 
Seventh  Coast  Guard  District. 

|FR  Doc.  85-998  Filed  1-11-85:  8:45  am| 
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POSTAL  SERVICE 
39  CFR  Part  1 1 1 

Changes  in  Handling  of  Undeliverabte- 
As-Addressed  Mail 

AGENCY:  Postal  Service. 
action:  Proposed  rule. 

summary:  The  Governors  of  the  United 
States  Postal  Service  have  established 
changes  in  mail  classifications  which 
affect  the  forwarding  and  return  of  mail 
and  the  availability  of  address 
correction  service.  Those  changes 
become  effective  February  17. 1984.  This 
rulemaking  proposes  changes  in  postal 
regulations  necessary  to  implement 
those  mail  classification  changes  as  well 
as  other  related  regulation  changes 
concerning  forwarding  and  return  and 
address  correction. 

The  general  changes  being 
implemented  and  proposed  in  this 
rulemaking  are  as  follows: 

1.  Address  correction  service  is 
changed  to  make  address  corrections 
more  available  and  to  eliminate  the  fee 
whenever  possible.  The  use  of  separate 
address  correction  notices  will  be 
eliminated  when  practical  by  placement 
of  the  new  address  on  the  mail  piece 
being  returned.  When  a  correction  is 
provided  incidental  to  the  return  of  the 
mail  piece,  the  address  correction  fee 
will  no  longer  be  assessed.  Only  when  a 
separate  correction  notice  is  provided 
will  the  correction  fee  be  charged. 

2.  The  Postal  Service  will  now  retain 
change  of  address  information  for 
eighteen  months,  instead  of  the  current 
twelve.  This  change  is  intended  to 
facilitate  correction  of  mailers'  address 
lists. 

3.  All  First-Class  Mail,  including 
Priority  Mail  and  post  and  postal  cards, 
will  receive  free  nationwide  forwarding 
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receives  that  service.  Kill  not  be 
changed. 

4.  All  undeliveruble-ab-addressed 
second-class  mail  wilt  be  forwarded 
nationwide  at  no  charge  for  a  period  of 
up  to  60  days.  After  60  day  s.  an  address 
correction  notice  will  generally  be  sent 
to  the  publisher  if  a  fuither  issue  of  the 
publication  is  received  hearing  the  old 
address.  Additional  postage  for  the 
return  of  second-class  mail  will  be 
based  on  the  applicabile  third-class  or 
fourth-class  rate. 

5.  The  obvious  value  concept  will  no 
longer  be  applied  in  the  treatment  of 
undeliverable-as-addfessed  third-class 
and  fourth-class  mail.  Forwarding  and 
return  treatment  will  be  the  same, 
whether  the  item  appears  to  have  value 
or  not.  Unendorsed  bulk  third-class  mail 
will  not  be  forwarded  or  returned.  All 
unendorsed  single-piece  third-class  mail 
will  be  treated  as  though  it  were 
endorsed.  Do  Not  Forward.  Address 
Correction  Requested,  Return  Postage 
Gktaranteed.  Unendorsed  fourth-class 
mail  will  be  treated  as  though  it  were 
endorsed  Forwarding  and  Return 
Postage  Guaranteed. 

6.  Third-class  mail  will  be  forwarded 
only  if  requested  by  the  mailer  or  if 
insured.  Postage  due  will  not  be  charged 
to  the  recipient  for  forwarding.  Charges 
for  forwarding  and  return  service  will  be 
assessed  only  on  those  pieces  actually 
returned  to  sender.  The  charge  for  those 
returned  pieces  is  the  appropriate  single- 
piece  third-class  rate  multiplied  by  a 
factor  derived  from  the  ratio  of  the 
number  of  third-class  pieces  nationwide 
endorsed  for  forwarding  and  return 
treatment  that  are  successfully 
forwarded  to  the  number  of  those  pieces 
that  cannot  be  forwarded  and  are 
returned  to  the  sender.  The  mailer  will 
pay  the  third-class  single-piece  rate  for 
each  piece  receiving  return  only  service. 

A  large  number  of  conforming  changes 
to  the  mail  forwarding  and  return 
regulations  are  also  proposed.  They  are 
•       discussed  in  the  supplementary 
information  section  of  this  notice. 

DATES:  Comments  concerning  these 
proposals  must  be  received  on  or  before 
February  8, 1985.  Proposals  on  which 
substantive  comments  are  requested  are 
identified  by  an  asterisk  (*1  in  the 
Supplementary  Information  portion  of 
this  notice.  Implemerttation  of  this  rule 
change",  to  the  extent'it  is  adoptcjd 
following  the  consideration  of 
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ADDRESS:  Written  comments  shuuld  be 
directed  to  the  General  Manager. 
Address  Information  Systems  Division, 
Delivery  Ser-ices  Department.  U.S. 
Postal  Service  Headqr.arters.  475 
L'Enfant  Plaza  West,  3W..  Washington, 
D.C.  20260-723.3  Copies  of  all  written 
comments  will  be  available  for 
inspection  and  photocopying  between 
9:00  a.m.  and  4:00  p.m.,  Monday  through 
Friday,  in  the  Address  Information 
Systems  Division,  Room  7431.  U.S. 
Postal  Service  Headquarters,  475 
LEnfant  Plaza  West,  SW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Tolson,  (202)  245-4948. 
SUPf>LEMENTARY  INFORMATION:  In  a 
decision  issued  on  December  12, 1984. 
and  revised  on  December  21, 1984,  the 
Governors  of  the  United  States  Postal 
Service,  acting  in  accordance  with  39 
U.S.C.  3625,  approved  a  decision  of  the 
Postal  Rate  Commission  recommending 
changes  in  permanent  rates  of  postage 
and  fees  for  domestic  postal  servii.es, 
and  a  number  of  mail  classification 
changes.  The  Governors  ordered  the 
recommended  changes  into  effect  on  a 
permanent  basis.  The  Board  of 
Governors  of  the  Postal  Service  also 
determined  on  December  12. 1984.  that 
these  changps  would  become  effective 
at  12:01  a.m.  on  February  17. 1985. 

In  accordance  with  these  actions  by 
the  Governors  and  the  Board  of 
Governors,  the  Postal  Service  published 
a  notice  of  the  rates,  fees,  and 
classification  changes  which  would 
become  effective  on  February  17. 1985. 
See  50  FR  1010  (January  8, 1985), 

A  number  of  the  mail  classification 
changes  recommended  by  the  Postal 
Rate  Commission  and  established  by  the 
Governors  of  the  postal  Service 
concerned  the  forwarding  and  return  of 
mail  and  the  availability  of  address 
correction  service.  Those  changes, 
which  are  published  in  full  text  in  the 
above  cited  notice,  are  summarized  as 
follows: 

1.  All  First-Class  Mail  will  nov/ 
receive  free  forwarding  and  return  when 
undelivered  as  addressed.  Previously, 
heavier  weight  pieces  (Priority  Mail)  did 
not  receive  free  forwarding  and  post  and 
postal  cards  were  not  returned. 

2.  The  fonvarding  and/or  return  of 
second-class  mail  will  now  be 
prescribed  by  the  Postal  Service. 

3.  The  second-class  transient  rjte, 
which  was  previously  applied  to  pieces 
that  were  forwarded  or  returned,  will  be 
eliminated.  The  appropriate  single  piece 
third-  or  fourth-class  rate  will  now  be 
charged. 

4.  Undelivfirable-as-addressed  third- 
class  mail  will  now  be  forwarded  or 


returned  solely  at  the  request  of  the 
mailer.  The  addressee  will  no  longer  be 
able  to  request  the  forwarding  of  third- 
clas  mail. 

5.  Undf>liverable-as-addressed  third- 
class  mail  receiving  return  only  service 
will  continue  to  be  charged  return 
postage  at  the  single-piece  third-class 
rate.  However,  postage  on  pieces 
receiving  forwardirtg  and  return  service 
will  be  charged  in  a  new  manner — 
charges  will  be  assessed  only  on  '.hose 
pieces  which  cannot  be  forwarded  and 
are  returned,  and  those  returned  pieces 
will  pay  a  multiple  of  the  applicable 
return  postage  rate  to  compens.ite  for 
the  pieces  that  are  successfully 
forwarded.  The  postage  in  this 
circumstance  will  be  the  appropriate 
single-piece  third-class  rate  multiplied 
by  a  factor  derived  from  the  ratio  of  the 
number  of  third-class  pieces  nationwide 
endorsed  for  forwarding  and  return 
treatment  that  are  sucessfully  forwarded 
to  the  number  of  those  pieces  that 
cannot  be  forwarded  and  are  returned. 
In  the  past,  the  Postal  Service  attempted 
to  collect  forwarding  postage  from  the 
addressee.  .Now  the  mailer  who  requests 
foPA-arding  of  third-class  mail  pay  for 
attempted  fcrwarding  through  the 
charge  that  is  assessed  on  those  mail 
pieces  which  are  returned. 

6.  The  applicability  of  the  fee  for 
address  correction  service  will  be 
changed.  Previously,  the  fee  w<is 
charged  every  time  address  correction 
information  was  provided  to  a  mailer. 
Now  no  fee  will  be  assessed  when  the 
correction  is  provided  incidental  to  the 
return  of  the  mail  piece  to  the  sender. 
These  mad  classification  changes, 
which  were  proposed  to  the  Postal  Rate 
Commission  by  the  Postal  Service,  are 
the  product  of  a  broad  review  of  the 
forwarding  and  return  system  that 
began  several  years  ago.  On  October  29, 
1981,  the  Postal  Service  published 
proposed  changes  to  its  mail  forwarding 
and  return  regulations  and  solicited 
comments  thereon.  46  FR  53458.  The 
written  comments  that  were  submitted 
were  used  in  the  development  of  a 
forwarding  and  return  mail  restructuring 
plan,  the  purpose  of  which  is  to  improve 
the  services  provided  by  (1)  giving  the 
mailer  the  opportunity  to  improve  the 
accuracy  of  mailing  lists  by  providing 
address  corrections  whenever  feasible; 
(2)  decreasing  the  volume  of 
undeliverable-as-addressed  vnu'l.  and  (3) 
executing  delivery  cl  forwarded  mail 
without  charge  to  the^ecipient, 
whenever  appropriate. 

After  careful  consideration  rfall  of 
the  comments  received  by  the  Postal 
Service,  portions  of  this  plan,  whe.'-e 
appropriate,  were  submitted  to  the 
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Postal  Rate  Commissiun  for  inclusion  in 
the  Domestic  Mail  Classificatiun 
S<:hedule.  As  noted  above,  those 
proposals  were  recommended  by  the 
Commission,  following  hearings,  and 
rstdbiished  as  permanent  changes  by 
the  Governors,  therefore,  those 
classification  changes  are  not  subject  to 
substantive  comment  in  this  rulemaking. 
I  lowever.  we  do  seek  comment  on  the 
incorporation  of  those  classiflcation 
changes  into  postal  regulations.  Specific 
areas  where  substantive  comments  are 
requested  are  identified  with  an  asterisk 
(')  in  the  detailed  description  that 
follows. 

Retention  Period  for  Change  of  Address 

The  Postal  Service  will  continue  to 
retain  Form  3575.  Change  of  Address 
Order,  for  a  period  of  eighteen  months, 
for  all  classes  of  mail.  The  additional  six 
months  retention  of  change  of  address 
information  provides  mailers  an 
opportunity  to  enhance  their  mailing  list 
maintenance  practices.  Generally,  this  is 
accomplished  by  providing  the  mailer 
with  the  customer's  new  address  or  the 
reason  for  nondelivery  of  most  mail 
matter  received  at  the  old  address  from 
the  beginning  of  month  thirteen  through 
month  eighteen.  However,  this  approach 
will  not  apply,  at  the  current  time,  to 
Fxpress  Mail  and  First-Classs  Mail.  The 
fortvarding  period  for  those  classes  has 
l»€en  extended  to  eithteen  months  for  a 
tcmporarj,'  period,  not  to  exceed  three 
years  beginning  October  22. 1983,  and 
lerminating  October  21. 1986.  At  the  end 
of  this  period,  forwarding  of  Express 
Mail  and  First-Class  Mail  will 
automtically  revert  back  to  twelve 
months. 

Address  Correction 

When  a  correction  is  provided 
incidental  to  the  return  of  the  mail  piece, 
the  addresss  correction  fee  will  no 
longer  be  assessed.  Only  when  a 
sepnrate  correction  notice  is  provided 
will  the  30  cent  correction  fee  be 
charged. 

Express  Mail 

The  forwarding  and  return  of  Express 
Mail  will  be  the  same  as  First-Class 
Mail. 

First-CIass  Mail 

CU'iiercl 

All  First-Class  Mail  (including  Priority 
Mail  and  postal  and  post  cards)  covered 
by  change  of  address  order  (permanent 
or  temporary')  will  be  forwarded  at  no 
charge  for  a  total  of  twelve  months  from 
the  effective  date  of  the  request. 
{Exception:  as  noted  above,  during  the 
period  of  October  22. 1983  through 


October  21. 1986.  First-Class  Mail  will 
•    be  forwarded  for  eighteen  months.) 
After  October  21. 1986,  all  First-Class 
Mail  wll  be  returned  in  months  thirteen 
through  eighteen.  Currently,  heavier 
weight  pieces  (Priority  Mail)  do  not 
receive  free  forwarding  and  post  and 
postal  cards  are  not  returned. 

Authorized  Endorsements 

1.  Address  Correction  Requested. 
During  months  1-ia  the  mail  piece  will 
not  be  forwarded  at  anytime  when  this 
is  the  only  endorsement  on  the  piece.  It 
will  be  returned  to  the  sender  at  no 
charge  with  the  new  address 
information  or  the  reason  nondelivery 
annotated  on  or  attached  to  the  mail 
piece.  First-Class  Mail  endorsed  Do  Not 
Forward  will  be  treated  as  through 
endorsed  Address  Correction 
Requested. 

2.  Forwarding  and  Address  Correction 
Requested.  The  mail  piece  will  be 
fowarded  during  months  one  through 
twelve  (after  October  21. 1986).  The  new 
address  information  will  be  provided 
separately  to  the  mailer  and  the  address 
correction  fee  will  be  charged.  During 
months  thirteen  through  eighteen  (after 
October  21, 1986),  all  mail  will  be 
returned  to  the  sender  at  no  charge  with 
the  new  address  or  the  reason  for 
nondelivery  placed  on  the  piece. 

Temporary  Change  of  .Address 

All  First-Class  Mail  associated  with  a 
temporary  change  of  address  order  will 
be  forwarded  during  months  one 
through  twelve  (after  October  21. 1986). 
At  no  time  will  an  address  correction  be 
provided  to  the  mailer. 

Second-Class  Mail 

General 

'All  second-class  mail  will  be 
forwarded  nationwide,  at  no  charge,  for 
60  days  from  the  effective  date  of  the 
change  of  address  order.  The  current 
distinction  between  local  and  non-local 
forwarding  will  be  eliminated. 

An  address  correction  notice  will  be 
issued  to  the  publisher  once  if  an  issue 
of  the  publication  bearing  the  old 
address  is  received  after  the  60-day 
forwarding  period  has  expired. 
[Exception:  Address  Change  Service 
(ACS)  participants  may  receive  Form 
3579  on  day  one  or  day  sixty-one  of  the 
forwarding  period.)  The  mailer  is 
charged  the  address  correction  fee  for 
the  notification.  The  Postal  Service  will 
continue  to  properly  dispose  of  all 
subsequent  issues  received  after  the 
expiration  of  the  fowarding  period. 


.Authorized  Endorsement 

Return  Postage  Guaranteed.  Upon 
expiration  of  the  60-day  nationwide 
fowarding  period,  the  entire  publication 
will  be  returned  to  the  mailer  with  the 
new  address  or  the  reason  for 
nondelivery  attached.  The  mailer  will  be 
charged  the  applicable  third-class  or 
fourth-class  rate  for  return  of  the 
publication.  No  address  correction  fee 
will  be  charged. 

Temporary  Change  of  Address 

'When  a  temporary  change  of  address 
is  filed,  second-class  mail  will  be 
fowarded  up  to  60  days  from  the 
effective  date  of  the  change  of  address 
order.  Issues  received  after  day  sixty 
will  be  disposed  of  as  prescribed  by  the 
Postal  Service.  The  Postal  Service  will 
resume  delivery  of  second-class  mail  to 
the  customer's  permanent  address  at  the 
end  of  the  temporary  forwarding  period. 
At  no  time  will  an  address  correction  be 
provided  to  the  mailer. 

Third-class  Mail 

General 

'Generally,  mailer  endorsements 
would  control  the  handling  of  the  mail 
piece  and  the  need  for  postal  employees 
to  make  an  obvious  value  distinction 
would  be  eliminated  for  all  third-class 
mail. 

'No  forwarding  or  return  service  will 
be  available  for  unendorsed  bulk 
business  mail  (bulk  third-class  mail).  All 
undeliverable-as-addressed  bulk  mail 
pieces  will  be  properly  disposed  of  by 
the  Postal  Service.  Unendorsed  single- 
piece  third-class  mail  will  be  returned  to 
the  mailer  at  the  single-piece  third-class 
rate  and  treated  as  though  endorsed  Do 
Not  Forward.  Address  Correction 
Requested.  Return  Postage  Guaranteed. 

Authorized  Endorsements 

1.  Do  Not  Forward.  Address 
Correction  Requested.  Return  Postage 
Guaranteed.  During  months  one  through 
eighteen  the  new  address  or  the  reason 
for  nondelivery  will  be  placed  on  the 
mail  piece.  It  is  then  returned  to  the 
sender:  forwarding  is  not  attempted.  The 
mailer  pays  the  single-piece  third-class 
rate  only.  No  fee  is  assessed  for  the 
address  correction  information. 

2.  Address  Correction  Requested.  The 
mail  piece  will  not  be  forwarded.  An 
address  correction  with  the  new  address 
or  the  reason  for  nondelivery  will  be 
provided  to  the  mailer.  If  the  piece  is 
returned,  only  the  appropriate  return 
postage  rate  will  be  charged — the 
address  correction  fee  is  not  charged 
when  the  correction  is  incidental  to 
return  of  the  piece.  If.  due  to  weight 
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constraints,  the  piece  is  not  returned,  a 
separate  address  correction  notice  will 
be  provided,  the  address  correction  fee 
will  be  charged  and  the  piece  will  be 
properly  disposed  of  by  the  Post.il 
Service. 

*3.  Forwarding  and  Return  Pos(a};e 
Guaranteed.  The  mail  piece  will  be 
forwarded  to  the  recipient  at  no  charge. 
If  the  piece  is  undeliverable,  it  will  he 
returned  to  the  mailer  with  the  reason 
for  nondelivery  attached-  The  mailer 
pays  the  appropriate  single-piece  third- 
class  rate  for  the  rate  multiplied  by 
2.733.  This  factor  is  derived  from  the 
ratio  of  the  number  of  third-class  pieces 
nationwide,  endorsed  for  forwarding 
and  return  treatment,  that  are 
successfully  forwarded  to  the  number  of 
those  pieces  that  cannot  be  forwarded 
and  are  returned. 

The  derivation  of  the  proposed  factor 
of  2.733  was  made  by  Postal  Service 
witness  Caridi  in  his  testimony  before 
the  Postal  Rate  Commission.  IJsing 
Fiscal  Year  1981  data,  he  found  that,  of 
the  undeliverable-as-addressed  third- 
class  mail  endorsed  Forwarding  and 
Return  Postage  Guaranteed  or  Address 
Correction,  Forwarding  and  Return 
Postage  Guaranteed,  36.59  percent  was 
returned  and  63.41  percent  was 
forwarded.  This  yields  a  ratio  of  1.733 
pieces  forwarded  to  every  one  returned. 
The  factor  derived  from  this  ratio  is 
2.733. 

No  separate  fee  would  be  charged  for 
the  address  correction  provided  when  a 
piece  is  returned. 

*4.  Fonxarding  and  fiiturn  Postage 
Guaranteed  and  Address  Correction 
Requested.  The  mail  piece  will  be 
forwarded  to  the  recipient  ^t  no  charge. 
If  furwardable.  a  separate  address 
correction  notice  will  be  sent  to  the 
mailer  and  the  address  correction  fee 
will  be  assessed.  If  the  piece  is 
undeliverable.  it  will  be  returned  to  the 
mailer  with  the  reason  for  nondelivery 
attached.  The  mailer  pays  the 
appropriate  single-piece  ihird-class  rate 
of  the  piece  multiplied  by  the  2.733 
factor. 

'5.  No  attempt  will  be  made  to 
forward  or  return  bulk  third-class  mail 
carrying  the  endorsement  Do  Not 
forward  only.  It  will  be  properly 
disposed  of  by  the  Postpl  Service. 

j  * 

Insurance  I 

If  the  mailer  insures  a  mail  piece,  but 
indicates  no  other  endorsement,  the 
piece  will  be  treated  as  though 
endorsed:  Forwarding  and  Return 
Postage  Guaranteed. 


Fourth-Class  Mail 
General 

*The  obvious  value  distinction  will 
also  be  eliminated  for  fourth-class  mail. 
The  recipient  will  continue  to  be 
provided  free  local  forwarding  for  one 
year.  For  forwarding  purposes,  local 
means  within  the  same  single  ZIP  Coded 
or  multi-ZIP  Coded  post  office. 
Forwarding  outside  of  the  local  area  will 
be  provided  only  if  the  recipient 
guarantees  the  postage  due  upon 
completion  of  Form  3575,  Change  of 
Address  Order.  If  the  recipient 
guarantees  forwarding  postage,  the 
Postal  Service  will  attempt  delivery  of 
each  piece  of  fourth-class  mail. 

.4  uthorized  Endorsements 

1.  Forwarding  and  Return  Postage 
Guaranteed.  The  mail  piece  will  be 
forwarded  locally,  at  no  charge,  for 
twelve  months.  Mail  will  be  forwarded 
non-locally  with  postage  due  charged  to 
the  recipient.  If  the  mail  piece  is  not 
deliverable  due  to  the  lack  of  a  new 
address  or  the  recipient  has  not 
guaranteed  or  refuses  to  pay  forwarding 
postage,  the  mail  will  be  returned  to  the 
sender.  The  new  address  or  the  reason 
for  nondelivery  will  be  attached  to  all 
return  mail  when  appropriate.  No  foe 
will  be  assessed  for  the  correction 
information.  However,  the  mailer  will  be 
charged  both  for  the  return  of  the  mail 
piece  and  the  attempt  made  to  foward 
the  article. 

2.  Address  Correction  Requested. 
During  months  one  through  twelve  the 
new  address  or  the  reason  for 
nondelivery  is  provided  to  the  mailer 
separately  and  the  mail  piece  is 
forwarded,  if  possible  (non-local 
forwarding  postage  is  charged  to  the 
recipient).  The  address  correction  fee 
will  be  charged  for  the  separate 
correction  notice.  If  delivery  cannot  be 
executed,  the  mail  piece  will  be  returned 
to  the  sender  with  the  new  address 
attached  and  the  appropriate  return 
postage  will  be  charged.  During  months 
thirteen  through  eighteen  the  mail  is 
returned  to  the  sender  with  the  new 
address  attached.  Return  postage  will  be 
charged  to  the  mailer. 

3.  Forwarding  and  Return  Postage 
Guaranteed,  Address  Correction 
Requested.  The  mail  piece  will  be 
forwarded  free  locally,  for  twelve 
months.  Mail  is  forwarded  non-locally 
with  postage  due  charged  to  the 
recipient  if  the  recipient  has  guaranteed 
payment.  If  the  mail  is  forwarded,  a 
separate  address  correction  notice  will 
be  sent  to  the  mailer  and  the  address 
correction  fee  will  be  charged.  If  the 
fowarded  mail  piece  is  not  deliverable, 
it  will  be  returned  to  the  sender  who 


will  be  charged  both  for  the  return  of  the 
mail  piece  and  the  attempt  made  to 
forward  the  article.  If  the  piece  cannot 
be  forwarded,  due  to  the  lack  of  a  new 
address  or  the  recipient  has  not 
guaranteed  to  pay  forwarding  posta;^e,  it 
will  be  returned  to  sender  with  the  new 
address  or  the  reason  for  nondelivery 
placed  on  the  mail  piece.  In  such  a  case, 
no  fee  will  be  assessed  for  the  on-piece 
address  correction  information 
provided. 

4.  Do  Not  Forward,  Address 
Correction  Requested,  Return  Postage 
Guaranteed.  The  mail  piece  is  not 
forwarded.  The  new  address  or  the 
reason  for  nondelivery  will  be  placed  on 
the  mail  piece.  The  article  will  be 
returned  to  the  sender  and  the 
appropriate  return  rate  will  be  charged. 
The  address  correction  fee  will  not  be 
charged. 

*  5.  Unendorsed  fourth-class  pieces  of 
mail  will  be  treated  as  though  endorsed 
Forwarding  and  Return  Postage 
Guaranteed.  The  mailer  will  be  charged 
the  appropriate  rate  for  the  servicefs) 
provided. 

Insurance 

Insured  pieces  of  fourth-class  mail, 
without  any  other  endorsement,  will  be 
treated  as  through  endorsed  Forwarding 
and  Return  Postage  Guaranteed. 

Miscellaneous 

Mail  which  bears  an  endorsement  that 
is  not  an  authorized  endorsement  for  the 
appropriate  class  of  mail  or  that  does 
not  clearly  indicate  the  action  wished  by 
the  mailer  will  be  treated  as  through 
enilorsed  Do  Not  Forward.  Address 
Correction  Requested,  Return  Postage 
Guaranteed. 

In  the  1981  Federal  Register  notice,  the 
Postal  Service  proposed  to  offer  the 
customer  an  option  to  extend  the 
forwarding  of  First-Class  Mail,  Express 
Mail  and  fourth-class  mail  beyond  the 
normal  forwarding  period.  Under  this 
extended  forwarding  option,  the 
recipient  would  pay  a  fee  to  have  mail 
forwarded  on  a  six-month  basis.  No         ^ 
action  is  being  taken  on  this  option  at 
this  time.  It  will  be  reviewed  when  the 
current  temporary  18-month  forwarding 
of  Express  Mail  and  First-Class  Mail 
end  in  October,  1986. 

In  order  to  implement  the  above 
changes,  the  Postal  Service  proposes  the 
following  specific  changes  to  the 
regulations  contained  in  the  Domestic 
Mail  Manual: 

159.133 — Changed  to  indicate  that  the 
forwarding  period  will  vary  according  to 
the  class  of  mail  used? 
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Exhibit  159.151 — Changed  to  reflect 
the  new  forwarding  and  return 
procedures. 

159.212 — Reflects  changed  forwarding 
of  fourth-class  mail. 

159.22 — Conforms  this  section  on 
forwarding  of  mail  to  the  changes  noted 
above. 

159.23— Reflects  elimination  of  the 
obvious  value  approach  to  forwarding 
parcrls  and  stresses  that  the  sender  will 
determine  the  treatment  his  mail  is  to 
receive. 

159.24 — Reflects  general  changes  for 
each  class  of  mail  and  identifii's  h  hen 
additional  postage  is  charged. 
"  159  2.S — Reflects  elimination  of  the 
obvious  value  approach  to  ff>rwarding 
parcels 

159.,J1 — Includes  provisions 
identif\  ing  the  address  chan-.'e  service 
option  for  address  correction  service  for 
second-class  publishers.  Also  clarifies 
when  address  corrections  will  b*- 
provided  to  publishers. 

159.33 — Reflects  changes  in  the  return 
of  Firsf-CIass  Mail. 

1.59.4  and  159.S— Changes  regulations 
on  disposition  of  matter  found  bose  in 
the  miiil  to  reflect  the  elimination  of  the 
obvious  value  approach  to  fomarding  of 
third-  and  fourth-class  mail  and  the 
change  in  the  return  of  First-Class  Mail. 

290 — I.ncorporates  specific  Express 
Mail  changes. 

390 — Ir.corporatfs  specific  First-Class 
Mail  changes. 

490 — Incorporates  specific  second- 
class  mail  changes. 

690 — Incorptirales  specitic  third-class 
mail  changes. 


790 — Incorporates  specific  fourth- 
class  mail  changes. 

An  abbreviated  comment  period  is 
provided  for  this  proposed  rule  because 
of  the  need  to  finalize  regulations 
necessary-  to  implement  the  forwarding 
and  return  and  address  correction 
classification  changes  established  by 
the  Go\  emors  of  the  Postal  Service. 
These  implementing  regulations  must  be 
published  by  the  February  17, 1985. 
effective  date  set  by  the  Board  of 
Governors  for  the  classificatior  changes. 
The  Postal  Service  believes  thnt  any 
problems  that  might  otherwise  be 
associated  with  these  shortened  periods 
for  comment  and  for  implementation  are 
ameliorated  by  the  previous  public 
airing  and  consideration  of  the  Postal 
Service's  plans  for  changes  in 
forw  arding  and  return  and  address 
correction  services.  As  noted  above,  a 
previous  proposed  rule  was  published 
for  comment  on  this  matter  in  1981. 
.Additionally,  the  proposed  classification 
charges  were  filed  with  the  Postal  Rate 
Commission  in  Docket  No.  R84-1,  were 
discussed  in  Postal  Serv  ice  testimony 
dnd  Wfie  subject  to  hearings  in  which 
interested  parties  could  participate. 
Furthermore,  the  Postal  Service  will  give 
consideration  to  any  comments  received 
after  the  comment  period  for  possible 
inclusion  in  later  revisions  to  the  subject 
reguliitiuris. 

Although  exempt  from  the 
requirements  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(6)) 
regarding  proposed  rulemaking  by  39 
U.S  C.  410(a).  the  Postal  Service  invites 
comments,  within  the  limitations  on  the 


nature  of  the  comments  requested,  on 
the  following  proposed  revisions  of  the 
Domestic  Mail  Manual,  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations.  See  39  CFR  111.1. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Ser\  ice. 

PART  111-H  AMENDED] 

1.  In  159.1.  revise  .133  to  read  as 
follows: 

159.1    Mail  Undeliverable-As- 
Addressed. 

.13    Undeliverable  Due  to  Postal 
Service  Adjustments. 

•         •         *         *         * 

.133     Disposition  of  Mail.  Mail  which 
is  undeliverable  due  to  Postal  Service 
adjustments  will  be  redirected  and,  if 
necessary,  forwarded  to  the  destination 
without  an  additional  postage  charge 
(from  the  end  cf  the  month  in  which  the 
postal  change  occurs),  for  the 
appropriate  forwarding  period  as 
specified  by  the  class  of  mail  F.xception: 
Simplified  address  (boxholder)  mail 
addressed  to  Rural  Route  Boxholder. 
Highway  Contract  Route  Boxholder,  or 
Post  Office  Boxholder,  will  not  be 
redirected  and  forwarded  free  of  charge 
until  the  next  June  30.  after  the  change  in 
service  or  until  90  days  after  the  change 
in  service,  whichever  is  later. 

2.  In  159.1.  revise  Exhibit  159.15i  to 
read  as  follows: 
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KET 

A  -    Fontird  (t  no  ciMrge 

5  -    Hoturn  to  «n<Jef  efldortcd  «1tli  tddress  correction  or  reason  for  non-tellvery  «tuen*d.  .t  no  cMrge.    Do  not  provide  te«poriry  cktngi 

of  address  InfoMatlon. 
C  -    send  separeu  address  correcttjn  notice  to  Bailer.    Collect  address  correction  fee. 

0  -    ForMrd  Mil  piece.  If  appropriate. 

E  -    Do  not  Forward.  r> 

r  -    For  60-Oay  Period  fontard  at  no  charge.  t 

6  -    Provide  address  correction  or  reason  for  non-del1»ery  as  wll  as  tne  old  Mlltng  address-to  the  sender.    Collect  address  correction 

fee. 

H  -    Ileum  entire  piece  .rtth  the  address  correction  attached  or  reason  for  non-delivery.    Collect  appropriate  posUge.    Address  correction 

fee  Is  not  charfed. 

1  -    Do  not  Fontard  •  Oo  Not  Return. 

J  .    Do  not  fon-rd.    Return  entire  aall  piece  -10.  address  correction  or  reason  for  non-delivery  attached.    Ho  correction  fee  is  charged. 

Charge  appropriate  rate  for  return  of  piece. 
K  -    Third  Class  over  1  oz:    Return  For»  3S47  to  aaller.    Charge  the  address  correction  fee. 

Third  Class  under  I  oi:    Return  entire  piece  -1th  address  correction  or  reason  for  non-delivery  attached.    Charge  the  appropriate  third 

or  fourth  class  single  piece  rate.    Ho  address  correction  fee  Is  charged. 
L  .    Return  entire  piece  to  aaller  If  undellverable  iHth  address  correction  InforMtlon  or    reason  for  non-delivery  attached.    Mailer  Is 

charged  the  approprlaU  single  piece  return  rate. 
N  -    Forward  locally  fr«e  -  12  ■onOis.    Fon«rd  non-lxally  for  U  -nths  only  If  the  recipient  has  guaranteed  forwarding  posUge. 
H  -    If  recipient  refuses  to  pay  postage  due  or  the  piece  Is  undellverable.  It  Is  returned  to  the  aaller  .Ith  on-p1ece  address  correction 

tnforaatlon  or  the  reason  for  non-delivery  attached.    Haller  is  charged  both  the  forwarding  (uhere  attempted)  and  return  fees. 
0  -    After  60  day  period,  send  separate  address  correction  notice  to  aaller  or  reason  for  non-delivery  along  with  the  custawers  old  ■ailing 

address.    Collect  address  correction  fee. 
inhibit  IS9.151  -  Treaaent  of  Undellverable  as  Address  Nail 
BILLING  CODE  77tO-12-C  -> 
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3.  In  159.2.  revise  .212.  .221.  .222.  .224. 
.225.  .226.  .23.  .24  and  .25  to  read  as 
follows: 

159.2    Forwarding. 

.21     Change  of  Address  Order. 

*  •        •        •        • 

.212    Guarantee  to  Pay  Forwarding 
Postage.  When  completing  form  3575. 
the  addressee  has  the  option  of 
guaranteeing  to  pay  forwarding  postage 
on  fourth-class  mail.  Even  if  the 
addressee  agrees  to  pay  forwarding 
postage  for  fourth-class  mail,  he  is  not 
required  to  accept  each  article:  it  is  his 
option  to  refuse  any  piece  of  fourth-class 
mail.  Such  refusal  shall  not  revoke  the 
original  request  to  have  fourth-class 
mail  forwarded.  However,  if  the 
addressee  wishes  to  revoke  his  original 
guarantee  to  pay  forwarding  postage  for 
fourth-class  mail,  he  must  request  the 
postmaster  to  send  Form  3.546.  Notice  to 
Change  Fon\arding  Order,  to  the 
postmaster  at  the  old  address  requesting 
that  the  forwardmg  of  fourth-class  mail 
be  discontinued. 

*  •        •        •        • 

.22     Forwardable  Mail. 
.221     Classes.  The  following  classes 
of  mail  will  be  forwarded. 

a.  First-Class  Mail  (including  zone 
rated  Priority  Mail),  post  and  postal 
cards. 

b.  Express  Mail. 

c.  Official  mail  (described  in  13")  that 
is  ent  as  First-Class  Mail. 

d.  Second-class  mail. 

e.  Third-class  mail  when  the  sender 
has  guaranteed  to  pay  the  forwarding 
postage. 

f.  Fourth-class  mail  when  the  recipient 
or  the  sender  has  guaranteed  to  pay  the 
forwarding  postage. 

.222     Registered.  Certified.  Insured, 
and  COD  Mail.  A  change  of  address 
order  will  cover  registered,  certified  and 
COD  mail  unless  the  sender  has  given 
other  instructions  or  unless  the 
addressee  has  moved  outside  of  the 
United  States.  The  sender's  instructions 
should  be  written  or  printed  on  the 
envelope  or  wrapper.  Examples:  Do  not 

forward:  If  not  accepted  within 

days  return  to  sender.  Exceptions. 

a.  COD  mail  will  not  be  forwarded  to 
overseas  military  post  offices. 

b.  Insured  and  COD  parcels  that  have 
mailers'  instructions  to  abandon  or  to 
sell  perishable  items,  written  or  printed 
on  the  envelope  or  wrapper,  will  be 
treated  according  to  the  instructions. 
Examples: 

Do  not  forward  or  return.  If  not 

accepted  within days,  treat  as 

abandoned.  Notify  mailer  of  final 
disposition. 


Do  not  forward  or  return.  If 

undelivered  after days,  sell 

contents  to  highest  bidder  and  remit 
proceeds,  less  commission,  to  mailer. 

Do  not  forward  or  return.  If 

undelivered  after days,  destroy. 

Notify  mailer  of  final  disposition. 
A  commission  of  10  percent,  but  not  less 
than  25  cents,  is  retained  by  the  Postal 
Service  from  the  amount  for  which 
perishable  items  are  sold. 

c.  COD  mail  may  have  written  or 
printed  on  it  a  request  that  it  be 
forwarded  to  a  xww  addressee.  The 
name  and  address  of  the  new  addressee 
must  be  shown  in  a  bordered  space  with 
instructions  that  the  mail  be  delivered 
either  with  or  without  the  collection  of 
COD  charges. 

d.  Insured  third-class  mail  without 
any  other  endorsement  will  be  treated 
as  if  endorsed  Forwarding  and  Postage 
Guaranteed.  It  will  be  forwarded,  and.  if 
still  undeliverable  as  addressed,  will 
then  be  returned  to  the  sender  with  the 
new  address  or  the  reason  for 
nondelivery  attached. 

e.  Insured  fourth-class  mail  without 
any  other  endorsement  will  be 
forwarded  at  no  charge  locally  and 
postage  due  non-locally  if  the  recipient 
has  guaranteed  to  pay  forwarding 
postage  on  Form  3575.  (For  forwarding 
purposes,  local  is  defined  as  being 
within  the  same  single  ZIP  Code  or 
multi-ZIP  Code  post  office).  If  the  article 
is  undeliverable.  it  will  be  returned  to 
the  sender  with  the  new  address  or  the 
reason  for  nondelivery.  The  mailer  will 
only  be  charged  for  the  return  of  the 
mail  piece  and  the  attempted 
forwarding,  when  appropriate. 

•        •        •        •        * 

.224    Change  in  Post  Office  Service. 

a.  Addressed  to  a  Discontinued  Post 
Office.  All  Express  Mail.  First-,  second-, 
and  fourth-class  mail  and  all  single 
piece  rate  third-class  mail  addressed  to 
a  discontinued  post  office  may  be 
forwarded  to  any  other  post  office 
designated  by  the  addressee  without 
additional  charge  when  the  office  to 
which  the  mail  is  sent  by  order  of  the 
Postal  Service  is  not  convenient  for  the 
addressee. 

b.  Forwarded  Due  to  Change  in  Rural 
Delivery  Service.  Customers  of  any 
office  who  on  account  of  the 
establishment  of  or  a  change  in  rural 
delivery  service,  receive  their  mail  from 
the  rural  carrier  of  another  office  may 
have  their  Express  Mail.  First-,  second* 
and  fourth-class  mail  and  single  piece 
rate  thrid-class  mail  sent  to  the  later 
office  and  delivered  by  rural  carrier 
without  a  new  prepayment  of  postage, 
provided  they  file  a  written  request  with 
the  postmaster  at  the  former  office. 


.225    Address  Changes  of  Persons  in 
U.S.  Service.  All  Express  Mail,  First-, 
second-,  and  fourth-class  mail  and  all 
single  piece  rate  third-class  mail 
addressed  to  persons  in  the  United 
States  serving  at  any  (civil  and  military) 
place  where  the  United  States  mail 
service  operates,  whose  change  of 
address  is  caused  by  official  orders,  will 
be  forwarded  until  it  reaches  the 
addressee  except  when  prohibited  by 
sender's  endorsement.  No  additional 
postage  will  be  charged.  Second-  and 
fourth-class  mail,  single  piece  third-class 
mail,  and  first-class  zone  rated  (Priority) 
mail  being  forwarded  are  endorsed  by 
the  forwarding  office  Change  Of 
Address  Due  to  Official  Orders.  This 
provision  for  free  forwarding,  from  one 
post  office  to  another  applies  to  mail  for 
the  members  of  the  household  whose 
change  of  address  is  caused  by  official 
orders  to  persons  in  the  United  States 
service.  (See  122.814  and  122.824 
concerning  dependents  residing  with 
military  personnel).  Exception:  Second- 
class  mail  will  not  be  forwarded 
between  the  U.S.  and  overseas  APO 
addresses  by  military  authorities. 
Copies  of  publications  addressed  to  an 
APO  for  military  personnel  transferred 
to  overseas  assignments  will  be 
endorsed  by  military  personnel 
Forwarding  Prohibited,  Addressee 
Assigned  Overseas  and  returned  to  the 
post  office  for  disposition.  Copies  of 
publications  addressed  to  military 
personnel  at  their  APO  addresses  who 
have  been  transferred  to  the  U.S.  will  be 
endorsed  by  military  personnel 
Forwarding  Prohibited,  Addressee 
Returned  to  the  U.S.  and  returned  to  the 
military  post  office  for  disposition. 
Second-class  mail  having  FPO 
addresses  may  be  forwarded  to  or  from 
the  U.S.  and  overseas  for  a  period  not  to 
exceed  60  days  when  requested  by 
individual  addressees. 

.226    Reforwarding.  The  address  (but 
not  the  name)  may  be  changed  and  the 
mail  forwarded  as  many  times  as 
necessary  to  reach  the  addressee. 
.23    Sender  Instructions. 
.231    The  sender  of  third-  and  fourth- 
class  mail  may  identify  pieces  which  are 
considered  valuable  and  assure  their 
return  by  using  the  Return  Postage 
Guaranteed  endorsement.  To  assure 
forwarding  and  return  of  mail,  the 
sender  must  use  the  Forwarding  and 
Return  Postage  Guaranteed 
endorsement. 

.232  Disposition.  Unendorsed  single 
piece  rate  third-  or  fourth-class  mail  that 
bears  a  return  address  will  not  be 
disposed  of  as  waste,  or  sent  to  dead 
mail  or  dead  parcels  branches. 
Dependent  upon  the  class  of  mail,  it  will 
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be  forwarded  to  Ihe  addressee  or 
returned  to  the  sender.  If  a  piece  cannot 
be  forwarded,  it  will  be  returned  at  the 
applicable  rate. 

.24  Postage  for  Forwarding.  Mail 
forwarded  may  be  subject  to  additional 
postage  as  noted  below,  to  be  computed 
(he  same  as  if  the  piece  were  orginally 
mailed  at  the  office  from  which  it  is 
forwarded: 

a.  First-Class  Mail,  including  zone 
i;<ted  (Priority  Mail),  post  and  postal 
cHrds.  is  forwarded  without  charge 
when  the  appropriate  postage  has  b?en 
fully  prepaid  by  the  sender. 

b.  Second  class  publications  are 
forwarded  without  charge  for  60  days 
when  postage  has  been  fully  prepaid  by 
the  sender. 

c.  Third-class  mail  is  subject  to 
collection  of  additional  postage  from  the 
mailer  when  forwarding  and  return 
service  is  provided.  Mail  that  qualifies 
for  a  single  piece  fourth-cjass  rate  under 
the  provisions  of  611.12  will  be  returned 
at  that  rate  if  the  mailer's  address 
correction  service  endorsement  specifies 
the  fourth-class  rate.  For  example,  if  a 
third-class  piece  qualifies  fur  mailing  at 
the  special  fourth-class  rale  for  books, 
the  endorsement  would  be  Special 
Fourth-Class  Rate  Fon\'arding  and 
Return  Postage  Guaranteed. 

d.  Fourth-class  mail  is  subject  to  the 
collection  of  additional  postage  for  non- 
local forwarding  at  the  applicable  rate. 
This  forwarding  option  must  be 
guaranteed  by  the  sender  or  recipient. 
All  fourth-class  mail  will  be  delivered  as 
directed  when  the  old  and  new 
addresses  are  served  by  the  same  single 
ZIP  Coded  or  multi-ZIP  Coded  post 
office.  Additional  postage  is  not 
required. 

e.  Registered,  certified,  insured,  COD, 
and  special  handling  mail  is  forwarded 
without  the  payment  of  additional 
special  service  fees,  but  the  ordinary 
forwarding  postage  charges,  if  any,  must 
be  paid.  Such  mail  will  not  be  forwarded 
to  a  foreign  country.  See  915.6  for 
forwarding  of  special  delivery  mail. 

f.  Express  Mail  is  forwarded  without 
the  payment  of  additional  fees. 

.25  Directory  Service. 

.251  Availability.  Diredlory  service  is 
not  generally  available,  but  at  carrier 
offices  where  a  directory  is  available, 
directory  service  is  given  to  registered, 
certified,  insured,  COD,  special  delivery 
and  special  handling  mail:  to  perishable 
matter  and  to  international  mail,  except 
circulars.  Incorrectly  or  incompletely 
addressed  mail  from  overseas  Armed 
Forces  is  given  directory  service  and  is 
not  returned  to  the  sender  until  every 
effort  is  made  to  deliver  the  article. 

.252  Mail  Entitled  to  Dn-ectory 
Service.  Directory  service  will  be 


provided  at  letter  carrier  offices  for  the 
following  types  of  mail  which  cannot  be 
delivered  due  to  insufficient  address  or 
which  cannot  be  delivered  at  the 
address  given.  A  city  or  telephone 
directory  will  be  used.  The  Postal 
Service  will  not  compile  a  directorj'  of 
any  kind.  Those  types  of  mail  arc: 

a.  Certified. 

h.  COD. 

c.  Foreign  mail,  except  foreign 
circulars. 

Nule. — Foreign  mail  bearing  Letter-Class 
pobtiiRR  received  in  quantities,  and  having  Ihe 
genoval  characteristics  of  circular  mail,  must 
not  he  given  directory  service. 

d.  Insured. 

e.  Mail  for  overseas  Armed  Forces.  Do 
not  return  this  mail  to  sender  until  every 
possible  effort  has  been  made  to  deliver 
the  article. 

f.  Parcels  mailed  at  any  single  piece 
third-class  or  fourth-class  rale  or 
endorsed  by  the  mailer. 

g.  Perishable  matter, 
h.  Registered  matter, 
i.  Special  delivery. 

j.  Special  handling. 

k.  Official  Postal  Service  mail. 

1.  Express  Mail  Next  Day  Service 
(Post  Office  to  Addressee  only). 

4.  In  159.3,  revise  the  title.  .31  and  .331 
to  read  as  follows: 

159.3    Address  Correction  Sen  ice. 
Address  Change  Service  and  Return 

.31  Address  Correction  Service 
.311  Availability.  If  mail  cannot  be 
delivered  as  addressed  to  the  recipient, 
the  mailer  may  obtain  the  new 
(forwarding)  address  of  the  recipient  if 
known  by  the  Postal  Service,  or  the 
reason  for  non-delivery  by  requesting 
address  correction  service.  Address 
correction  service  (including  address 
change  service)  is  provided 
automatically  after  60  days  for  all 
second-class  publications  from  the 
effective  date  of  the  recipient's  change 
of  address  order.  Address  corrections 
are  available  "on  piece"  at  no  charge  or 
separately,  for  a  fee.  at  the  mailer's 
request.  Whenever  possible,  "on  piece" 
address  corrections  will  be  provided  for 
First-Class  Mail,  Express  Mail,  Priority 
Mail,  third-class  and  fourth-class  mail.  If 
the  piece  cannot  be  forwarded,  if  will  be 
returned  with  the  address  information  or 
the  reason  for  nondelivery  attached  at 
no  charge.  Generally,  when  separate 
corrections  are  necessary.  Form  3547, 
Notice  to  Mailer  of  Correction  to 
Address,  will  be  returned  to  the  sender 
with  the  address  correction  fee  charged 
and  the  mail  will  be  forwarded.  This 
service  is  not  available  for  Express  Mail. 
First-,  third-,  or  fourth-class  mail 
addressed  for  delivery  to  the  addressee 


by  military  personnel  at  any  military 
installation  including  APOs  and  FPOs. 
Address  correction  service  is  available 
alone  or  in  combination  with  the 
forwarding  and  return  services  in  159.2 
and  159.33. 

.312    Address  change  service  (an 
address  correction  service  option)  (s 
available  to  second-class  mailers  only. 
This  service  allows  the  mailer  to  obtain 
a  customer's  correct  address  or  the 
reason  for  nondelivery  via  magnetic 
tape.  This  service  is  available  weekly  or 
monthly  dependent  upon  the  mailev's 
requirements.  Address  change  service  is 
presently  available  only  through  the 
larger  computerized  forwarding  sites. 

.313    Endorsement.  To  request 
address  correction  service,  the 
endorsement  Address  Correction 
Requested  should  be  used. 

.314    Fee.  The  fee  for  address 
correction  service  (including  address 
change  service)  is  $0..30  for  each 
separate  notification  of  address 
correction  or  the  reason  for  nondelivery. 
Generally,  when  "on-piece"  address 
corrections  can  be  provided,  no  fee  will 
be  charged. 
***** 

.33     Return. 

.331     Availability  ef  Return  Service. 
Undeliverable-as-addressed  Express 
Mail  and  First-Class  Mail  (including 
zone-rated  Priority  Mail  and  post  and 
postal  cards),  which  cannot  be 
forwarded  or  cannot  be  delivered  as 
addressed,  is  returned  to  the  sender  at 
no  additional  charge,  whenever 
possible.  Mail  of  other  classes  may  be 
returned  to  the  sender  if  it  bears  the 
endorsement  Return  Postage 
Guaranteed.  This  service  is  available 
alone  or  in  combination  with  forwarding 
and  address  correction  services.  The 
particular  provisions  governing  return 
for  each  class  of  mail  are  contained  in 
the  appropriate  chapters  of  this  manual 
for  each  class  of  mail. 
•        «        *        *        • 

5.  In  159.4.  revise  .411  and  .412  d  and 
m  to  read  as  follows: 

139. 4    Disposition  of  .4  rticles  Found 
Loose  in  the  Mail.^ 

.41     Treatment  at  Local  Postal 
Facility. 

.411     Opening  and  Examination.  With 
the  exception  of  unendorsed  bulk 
business  mail  (third-class  bulk  mail),  all 
undeliverable  third-  and  fourth-class 
mail  which  cannot  be  returned  because 
of  an  incorrect,  imcomplete,  illegible  or 
missing  return  address  will  be  opened 
and  examined  to  identify  the  sender  or 
addressee.  This  includes  matter  mailed 
under  913.122  (insured  First-Class 
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parcels  containing  third-  or  fourth-class 
enclosures). 

159.412    Disposition  of  Undeliverable 
Mail.  Mail  that  remains  undeliverable 
after  examination,  where  applicable 
under  159.411.  is  disposed  of  as  follows: 

d.  Unendorsed  third-class  mail,  with 
the  exception  of  articles  mailed  at  the 
sinjtle  piece  rate,  is  disposed  of  as 
waste. 

*  «  •  •  ■ 

m.  Third-class  single  piece  rate  mail 
and  fourth-class  mail  which  cannot  be 
forwarded  or  returned,  and  all  Express 
Mai!  and  First-Class  Mail,  is  sent  to  a 
dead  letter  branch  or  dead  parcel 
branch  for  disposition. 

•  «  *  * 

6.  In  159.5.  revise  .521  a  and  b  to  read 
us  follows: 

.52    Treatment  at  Last  Office  of 
Address. 

.521     Disposition.  At  the  end  of 
retention  periods  specified  in  159.332 
and  .333.  mail  is  declared  dead.  Dead 
mail  described  in  159.412  a  through  f  is 
disposed  of  locally.  First-CIass  letters. 
First-Class  parcels,  sender  endorsed 
third-class  mail,  third-class  single-piece 
rate  mail  and  fourth-class  articles  are 
forwarded  on  fixed  schedules  to  dead 
letter  or  dead  parcel  branches  for  final 
disposition.  Dispose  of  as  follows: 

a.  First-Class  Mail. 

(1)  Office  with  950  or  more  revenue 
units.  Send  dead  letters  to  your  dead 
letter  branch  daily.  Send  dead  First- 
Class  parcels  to  your  dead  parcel 
branch  weekly. 

(2)  Other  Offices.  Send  dead  letters  to 
your  dead  letter  branch  and  dead  First- 
Class  parcels  to  your  dead  parcel 
branch  weekly. 

b.  Third-  and  Fourth-Class  Mail.  Hold 
third-  and  fourth-class  parcels  for  30 
days  after  they  become  dead.  Then  send 
them  to  the  proper  dead  parcel  branch 
weekly. 

■  •  •  •  * 

7.  In  290.  revise  291  and  292.2  to  read 
as  follows: 

PART  290— ANCILLARY  SERVICES 
EXPRESS  MAIL 

291    Forwarding.  Express  Mail  is 
forwarded  nationwide  for  a  period  of 
one  year  when  the  new  address  is 
known.  Pieces  forwarded  are  handled 
and  transported  as  Express  Mail.  No 
additional  postage  is  collected  for 
forwarding. 

Exception:  For  the  period  beginning 
October  22. 1983  and  ending  October  21. 
1986.  the  Postal  Service  will  provide 
forwarding  of  Express  Mail  for  eighteen 
months  at  no  additional  charge  as  an  aid 


to  mail  or  efforts  to  improve  the  quality 
and  accuracy  of  their  address  lists. 

292    Return  and  Address  Correction. 


292.2    Address  Correction  Service. 
An  Express  Mail  piece  bearing  the 
endorsement  Address  Correction 
Requested  w\l\  be  returned  to  the  sender 
with  the  new  forwarding  address  or  the 
reason  for  non-delivery  provided  at  no 
charge.  When  the  Forwarding  and 
Address  Correction  Requested 
endorsement  is  used,  the  mail  piece  will 
be  forwarded  to  the  new  address,  and 
the  sender  notified  on  Form  3547.  Notice 
to  Men  Ut  of  Correction  in  Address. 
Temporary  changes  of  address  are  not 
provided.  See  215  for  the  address 
correction  service  fee 

8.  In  390.  revise  391  and  392  to  read  as 
follows: 

PART  390— A.NCILLARY  SERVICES 
FIRST  CLASS  MAIL 

391  Forwarding. 

391. 1  All  Mail  Pieces.  All  First-Class 
Mail,  including  zone  rated  (Priority) 
mail,  postal  and  post  cards,  is 
forwarded  at  no  charge  for  a  period  of 
one  year  when  the  new  address  is 
known. 

391.2  Exception  to  Forwarding 
Period.  For  the  period  beginning 
October  22. 1983,  and  ending  October  21. 
1986.  the  Postal  Service  will  provide 
forwarding  of  First-Class  Mail  for 
eighteen  months  as  an  aid  to  mailer 
efforts  to  improve  the  quality  and 
accuracy  of  address  lists. 

392  Return  and  Address  Correction. 

392.1  Return.  All  First-Class  Mail. 
including  Priority  Mail,  postal  and  post 
cards,  that  cannot  be  delivered  as 
addressed  and  cannot  be  forwarded  is 
returned  to  the  sender  with  the  reason 
for  non-delivery  attached,  at  no  charge. 
Any  postage  due  because  of  failure  to 
fully  prepay  postage  at  the  time  of 
mailing  will  be  collected  from  the  sender 
when  the  undeliverable  mail  is  returned. 

392.2  Address  Correction  Service. 
First-Class  Mail  bearing  the 
endorsement  Address  Correction 
Requested  will  be  returned  to  the  sender 
with  the  new  address  of  the  recipient  or 
the  reason  for  nondelivery  attached  at 
no  charge.  When  the  endorsement 
Forwarding  and  Address  Correction 
Requested  is  used,  the  mail  piece  will  be 
forwarded  to  the  new  address,  and  the 
sender  will  be  notified  on  Form  3547. 
Notice  to  Mailer  of  Correction  in 
Address.  Temporary  changes  of  address 
are  not  provided.  Forwarding  address 
information  will  not  be  provided  for 


mail  bearing  the  exceptional  address 
format.  The  address  correction  service 
fee  (sec  Exhibit  310f)  will  be  charged. 

•  •  ■  « 

9.  In  490.  revise  491.  492.2  and  493  to 
read  as  follows: 

PART  490— ANCILLARY  SERVICES 

491  Forwarding. 

Local  and  .\on-Local  Change  of 
.Address.  When  there  has  been  a  change 
of  address,  copies  of  second-class 
publications  bearing  the  old  address  will 
be  delivered  to  the  new  address  without 
charge  for  60  days  from  the  effective 
dale  of  the  recipients  change  of  address 
order.  This  procedure  will  be  followed 
w  hether  or  not  the  copies  bear  the 
sender's  request  for  return.  Form  3576. 
Change  of  Address  Notice  to 
Correspondents,  Business  and 
Publishers,  will  be  available  to  the 
addressee.  No  forwarding  postage  will 
be  charged  on  second-class  mail  during 
the  60-day  period. 

492  Address  Correction  Service. 


492.2    Sending  Notification.  Address 
correction  service  (including  address 
change  service)  will  be  provided  for  the 
first  issue  after  60  days  for  all 
publications  unless  copies  are  to  be 
returned  under  section  493.  Address 
change  service  participants  may  receive 
the  change  notice  prior  to  day  60.  if  so 
requested.  The  new  address  of  the 
recipient  or  the  reason  for  non-delivery 
will  be  provided.  Copies  received  after 
the  address  correction  notice  is  mailed 
will  be  disposed  of  by  the  Postal 
Service.  When  copies  of  the  publication 
cannot  be  forwarded,  the  address 
correction  notice  will  be  prepared  for 
the  first  undeliverable  issue  of  the 
publication  received. 

493     Return 

The  publisher  may  request  that  copies 
of  second-class  publications  which  are 
undelivered  be  returned  if  the  publisher 
guarantees  to  pay  the  return  postage.  To 
receive  this  service,  the  endorsement 
Return  Postage  Guaranteed  must  be 
printed  on  the  eavelopes  or  wrappers,  or 
on  one  of  the  outside  covers  of 
unwrapped  copies,  immediately 
preceded  by  the  sender's  name  and 
address,  including  either  the  ZIP-i-4 
code  or  the  5-digit  ZIP  code.  The  per 
piece  rate  charged  for  return  is  the 
single-piece  third-  or  fourth-class  rate. 
When  the  address  correction  is  provided 
incidental  to  the  return  of  the  piece, 
there  is  no  charge  for  the  correction. 

10.  Reivse  690  to  read  as  follows: 
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!  and  493  to 
ERVICES 


PART  fiOO— A\'CII.I.ARY  SERVICES 
691     Forwarding  and;  Return. 

691.1  No  forwardiij?  or  return 
service  is  provided  on  bulk  business 
mail  (third-class  bulk  mail)  without  an 
endorsement.  Unendorsed  single  piece 
third-class  mail  will  be  returned  if 
undrliverable.  i 

691.2  Insurbd  third-class  mail  will  be 
treated  as  though  endorsed.  Fonvanling 
and  Return  Postage  (guaranteed. 

691.3  Undeliverabie  third-class  mail 
bearing  the  endorsenlent  Fon\ai,f:ng 
and  Return  Postage  (guaranteed  will  be 
forwarded  for  12  moiiths  when  the  new 
address  is  known.  N()  forwarding  fee 
will  be  charged  to  thrt  recipient.  During 
months  13-18.  the  pit^e  will  not  be 
forwarded  but  will  bi  returned  wi'h  the 
correct  forwarding  address  or  the  reason 
for  non-delivory  attached. 

691.4  If  the  endorsement  Forwarding 
and  Return  Pnsloge  (guaranteed,  and 
Ad-Jress  Correction  Hequcsted  is  used, 
the  mail  will  be  forwarded  for  the  first 
12  months  if  the  forwarding  address  is 
known  and  a  separatic  address 
correction  notice  (Form  3547)  will  be 
sent  »o  the  mailer  and  the  appropriate 
address  correction  feft  will  be  char^ged 
(sec  612  2).  No  forwarding  fee  will  be 
charged  the  recipient:  If  the  piece  is  not 
forwardable.  it  will  he  returned.  During 
months  13-18.  the  piore  will  be  returned 
with  the  correct  forwarding  address  or 
the  reason  for  non-dfllivery  attached 
(see  692). 

691.5  Whenever  thfe  mail  piece  is 
relumed  to  sender  aS  outlined  in 
sections  691.2  through  691.4.  the  mailer 
will  pay  the  appropriate  single  piece 
rate  multiplied  by  a  factor  of  2.733 
derived  from  the  ratio  of  the  number  of 
third-class  pioces  nationwide  that  are 
successfully  forwarded  to  the  number  of 
these  pieces  that  canrot  be  forw.irded 
and  are  returned.  Th^re  is  no  charge  for 
the  on-picre  address  correction 
provided. 

691     Return. 

Bulk  business  mai 
delivered  as  addressed  and  bears  the 
endorsemi-nl  Do  Not  Forward.  Address 
Correction  Requested.  Return  Postage 
Guaranteed  will  not  be  forwarded  but 
will  be  returned  at  the  appropriate 
single-piece  rate  witfc  an  address 
correction  or  the  rea$on  for  nondelivery 
attached  at  no  charge.  Unendorsed  bulk 
business  mail  will  nc^l  be  rrturned. 
Unendorsed  single  piece  third-class  mail 
which  cannot  be  delivered  as  addressd 
will  be  returned  to  \\ e  semler  at  the 
appropriate  single  piece  rate  with  the 
reason  for  nondelivery  a(la<:hed  at  no 
charge.  Mail  which  qualifies  for  a  single 
piece  fourth-class  ra  e  under  the 


which  cannot  be 


provisions  of  611. 12  will  be  returned  at 
that  rate  if  the  mailers  endorsement 
includes  the  name  of  the  fourth-class 
rate. 

693     Address  Correction. 

The  recipients  new  (forwarding) 
address,  or  the  reason  lor  non-deliver\'  if 
the  new  address  is  not  known,  may  be 
obtained  by  the  sender  either 
independently  of,  or  in  combination  with 
the  return  and  forwarding  ser\  ices  as 
provided  by  691  and  692.  To  obtain 
these  services,  the  mading  piece  must 
bear  the  endorsement:  .Address 
Correction  Requested.  Forwarding  and 
Return  Postage  Guaranteed  or  Address 
Conectinn  Requested.  Temporary 
changes  of  address  are  not  provided. 
Forwarding  address  information  will  not 
be  provided  for  mail  bearing  the 
exceptional  address  format.  The 
following  conditions  govern  this  service: 

a.  Pieces  generally  weighing  1  ounce 
or  less  bearing  the  words  .'\ddress 
Correction  Requested  will  be  returned 
to  the  sender  with  the  new  address  or 
the  reason  for  non-deliv'.»ry  endorsed  on_ 
the  piece.  Only  the  appropriate  :^ingle- 
piece  rate  will  be  charged  fsee  612.2). 

b.  For  pieces  generally  weighing  more 
than  1  ounce  and  bearing  only  the 
cnd(usement  .Address  Corivdion 
Requested.  Form  3579.  Undeliverabie 
2nd.  3rd.  4th  Class  .'^fatter  or  a  maikup 
label  will  be  used  to  notify  the  sender. 
Exception:  When  address  labels  are 
affixed  to  plastic  wrappers,  oi  a  window 
address  format  is  used  on  a  mailing 
piece  or  it  is  more  expeditious  ftir  the 
Postal  Service.  Form  3547.  Notice  to 
filniler  of  Correction  in  Address,  may  be 
used  to  provide  the  requested 
information. 

c.  Mail  which  qualifies  for  a  single 
piece  fourth-class  rate  under  ths 
provisions  of  611.12  will  be  returned  at 
that  rate  if  the  mailer's  address 
correction  service  endorsement  includes 
the  name  of  the  applicable  fourth-class 
rate.  For  example,  if  a  third-class  piece 
qualified  for  mailing  at  the  special 
fourth-class  rate  for  books,  the 
endorsement  would  be:  SpPi  ial  Fourth- 
Class  Rate:  Forwarding  and  Return 
Postage  Guaranteed. 

11.  In  790,  revise  791,  792.1.  792.2.  793 
and  794  to  read  as  follows: 

PART  790— ANCILLARY  SERVICES 

791     Forwarding  and  Return. 

Fourth-class  mail  will  be  forwarded 
locally  for  one  year  at  no  charge.  [For 
forw.Mrding  purposes,  local  is  defined  as 
the  same  single  ZIP  Coded  or  multi  ZIP 
coded  post  office).  Non-local  forwarding 
for  one  year  will  be  provided  upon  the 
recipient's  guarantee  on  Form  3575. 


Change  of  Address  Order  to  pay 
forwarding  postage.  Undeliverabie 
fourth-class  mail  bearing  the 
endorsement  Forwarding  and  Return 
Posta;:;r  Guaranteed  is  forwarded  when 
the  new  address  is  known  Fiirw.irding 
postagf  will  be  collected  from  the 
addressee.  The  recipient  may  reliise  to 
pay  the  forwarding  postage  on  any  piece 
of  fourth-class  mail  and  still  continue  to 
have  other  fourth-class  mail  forwarded. 
Form  ."1546.  Notice  to  Change 
Forwarding  Order,  will  only  be  used  if  t 

the  addiessee  refuses  to  pay  for 
forwarding  all  fourth-class  mail  and/or 
requests  the  postmaster  of  the  new- 
address  '')  notify  the  postmaster  of  the 
old  address  that  ihey  no  longer  wish 
forwanling  service  on  fourth-cla^s  mail. 
The  single  piece  rates  and  conditions 
are  applicable  to  forwarding  and 
returning  of  parcels  mailed  at  single 
piece,  presort,  and  bulk  rates.  If  the 
piece  cannot  he  forwarded  because  the 
new  address  is  not  known,  it  will  be 
given  the  Return  Postage  Guaranteed 
service  (see  792).  During  months  13-18. 
the  piece  will  be  returned  with  the 
correct  new  (forwarding)  address  or  the 
reason  for  non-delivery  attached. 

792  Return. 

T!i2. 1     Endorsed  and  Unendoi  sed 
Pieces.  All  undeliverabie  fourth-class 
mail  v\ili  be  returned  postage  due  to  the 
sender,  or  to  the  person  designated  by 
the  sender,  with  the  reason  for 
nondelivery  attached.  No  address 
correction  fee  is  charged. 

793.2    Pieces  Bearing  a  .Meter  Stamp. 
When  fourth-class  mail  bearing  a 
postage  meter  stamp  of  a  private  mailer 
is  received  unaddrossed  and  without 
return  address,  and  delivery  cannot  be 
made,  the  piece  must  be  returned  to  the 
post  office  of  mailing.  The  reason  for 
nondelivery  will  be  attached  without 
charging  the  address  correction  fee.  The 
office  of  mailing  will  deliver  the  piece  to 
the  m«'ter  license  on  payment  of  the 

return  postage. 

»         .         ■         .         « 

793  Address  Correction. 

The  addressee's  new  (forwarding) 
address,  or  the  reason  for  non-delivery  if 
the  new  address  is  not  known,  may  be 
obtained  by  the  sender  either 
independently  of,  or  in  combination  with 
the  return  and  forwarding  services 
provided  by  791  and  792.  To  obtain 
ihfise  services,  the  mailing  piece  must 
bear  the  endorsement:  Adilress 
Correction  Requested,  or  .\ddress 
Correc.tio:i  Requested  Forwarding  and 
Return  Postage  Guaranteed.  ac(.;)rdiiig 
to  the  service  desired.  Tempori4ry 
changes  of  address  are  not  provided. 
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The  following  conditions  govern  these 
services: 

a.  When  a  piece  bears  the 
endorsement  Address  Correction 
Requested.  Form  3579.  Undeliverable  2d. 
3d.  4th  Class  Matter,  or  a  markup  label 
is  used  to  notify  the  sender.  The  address 
correction  fee  is  charged  (see  712.2). 
Form  3579  or  a  markup  label  and  the  old 
address  portion  of  the  mailing  piece  will 
be  prepared  for  mailing  to  the  sender  in 
an  envelope,  in  the  same  manner  that 
address  correction  notices  are  prepared 
for  mailing  to  second-class  publishers. 
Exception:  When  address  labels  are 
affixed  to  plastic  wrappers,  or  a  window 
address  format  is  used  on  a  mailing 
piece,  making  compliance  with  the 
foregoing  instruction  difficult,  Form 
3547.  Notice  to  Mailer  of  Correction  in 
Address,  will  be  substituted  to  provide 
the  requested  information. 

b.  If  a  piece  bearing  the  endorsement 
Address  Correction  Requested. 
Forwarding  and  Return  Postage 
Guaranteed  must  be  returned  to  the 
sender  by  the  post  office  of  original 
address  because  the  piece  cannot  be 
forwarded.  Form  3579  or  a  markup  label 
is  affixed  to  the  piece,  and  it  is  returned 
to  the  sender  for  the  applicable  single 
piece  fourth-class  postage  for  the  piece 

c.  If  a  piece  bearing  the  endorsement 
Address  Correction  Requested  o' 
Address  Correction  Requested. 
Forwarding  and  Return  Postage 
Guaranteed,  is  forwarded  to  the 
addressee  in  compliance  with  either  the 
sender's  or  addressee's  guarantee  to  pav 
forwarding  postage  (159.212.  .231).  then 
Form  3547  is  used  by  the  forwarding 
post  office  to  furnish  the  sender  with  the 
new  address  for  a  fee  (see  712.2). 

d.  Forwarding  address  information 
will  not  be  provided  for  mail  bearing  an 
exceptional  or  address  format  (122.422). 

794    No  Service  Requested. 

If  the  services  described  in  791.  792.  or 
793  are  not  requested  by  the  mailer,  and 
the  piece  is  undeliverable  as  addressed, 
and  the  period  for  forwarding  and 
address  availability  has  expired  (159.2). 
then  the  Postal  Service  will  return  the 
article  to  the  sender  and  collect  the 
appropriate  postage  due. 

An  appropriate  amendment  to  39  CF'R 
111.3  to  reflect  these  changes  will  be 
published  when  the  final  rule  is  adopted. 

139  U.S.C.  101(d),  401.  403.  404.  3621.  3625) 
Fred  Eggieston. 

Assistant  General  Counsel.  Legislative 
Division. 

jUl  Doc.  85-1055  Filed  1-11-65:  a-45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(EPA  Docket  No.  AM019OE;  A-3-FRL-2756- 

71 

Proposed  Revision  of  the  Delaware 
State  Implementation  Plan 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

summary:  This  Notice  proposes  the 
approval  of  several  revisions  to  the 
Delaware  State  Implementation  Plan. 
The  revisions  consist  of  amendments  to 
Regulation  No.  XVII — Source 
Monitoring,  Record  Keeping  and 
Reporting.  Regulation  No.  XIII— Open 
Burning,  Regulation  No.  XIV—  Visible 
Emissions,  and  Regulation  No.  II — 
Permits.  EPA  has  reviewed  these 
revisions  and  has  concluded  that  they 
meet  all  requirements  of  the  Clean  Air 
Act  and  40  CFR  Part  51.  Therefore.  EPA 
proposes  to  approve  the  amendments  as 
revisions  to  the  Delaware  SIP. 
DATE:  Comments  must  be  submitted  on 
or  before  February  13. 1985. 
ADDRESSES:  Copies  of  the  proposed  SIP 
revision  and  the  accompanying  support 
documents  are  available  for  public 
inspection  during  normal  business  hours 
as  the  following  locations: 
U.S.  Environment  Protection  Agency. 
Region  III,  Air  Management  Division. 
Curtis  Building.  6th  and  Walnut 
Streets.  Philadelphia.  PA  19106,  Attn.: 
Patricia  Gaughan  (3AM11). 
Department  of  Natural  Resources  and 
Environmental  Control.  Division  of 
Environmental  Control,  Air  Resources 
Section.  89  Kings  Highway,  P.O.  Box 
1401.  Dover.  Delaware  19901.  Attn.: 
Mr.  Robert  R.  French. 
All  comments  on  the  proposed 
revisions  will  be  considered  and  should 
be  submitted  to  Mr.  David  L  Arnold. 
Chief.  Delmarva/DC  section  (3  AM13)  at 
the  EPA  Region  III  address  stated 
above.  Please  reference  the  EPA  Docket 
Number  found  at  the  heading  of  this 
Notice  in  any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Pine  at  the  EPA  Region  III 
address  stated  above  or  call  215/597- 
4554. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  8. 1984  the  State  of 
Delaware  submitted  to  EPA  Region  111. 
Secretarial  Orders  announcing  the 
adoption  of  several  amendments  to  their 
State  Regulations.  The  State  requested 
that  these  amendments  be  approved  as 


revisions  of  the  Delaware  State 
Implementation  Plan  (DIP).  The  State 
provided  documentation  that  a  public 
hearing  regarding  the  proposed  changes 
was  held  as  required  by  40  CFR  51.4. 
The  hearing  was  held  on  March  28, 1984 
in  Wilmington,  Delaware  after  adequate 
public  notice  was  given. 

The  following  items  are  being 
proposed  as  amendments  to  Delaware's 
Regulation: 

(1)  Authorization  to  require 
environmental  monitoring  when 
waterborne  craft  or  boats  engage  in  the 
bulk  transfer  of  solid  materials  in  the 
Delaware  Bay. 

(2)  Elimination  of  required  written 
approval  of  certain  burning  operations. 

(3)  Requirement  of  written  approval 
by  the  receiving  party  during  the 
transfer  of  permits  from  one  party  to 
another. 

(4)  Deletion  of  reference  to  the 
Ringleman  Smoke  Chart  as  a  method  of 
determining  compliance  to  the  opacity 
regulation. 

(5)  Amendment  to  clarify  that  all 
waste  oil  burners  require  a  permit. 

.    EPA  has  reviewed  these  revisions  and 
has  concluded  they  meet  all  the 
requirements  of  the  Clean  Air  Act  and 
40  CFR  Part  51.  EPA  proposes  to 
approve  the  revisions  to  the  Delaware 
SIP  based  on  the  review. 

Regulation  Description 

Section  1  of  Regulation  No.  XVII. 
Source  Monitoring.  Record  Keeping  and 
Reporting,  adds  a  new  section 
authorizing  the  Department  to  require 
the  owner  or  operator  of  an  air 
contaminant  source  consisting  of  ships. 
boats  or  other  waterborne  craft  engaged 
in  a  bulk  transfer  operation  to  provide 
for  the  installation,  operation  and 
maintenance  of  environmental 
monitoring  equipment.  This  amendment 
will  require  the  owners  of  such 
operations  to  bear  the  cost  of  ambient 
air  monitoring  activities  and  will  allow 
the  Department  to  determine  the  impact 
of  the  transfer  operations  on  air  quality. 
The  regulation  is  limited  to  the  transfer 
of  bulk  solid  material  because  of  the 
greater  air  pollution  potential  inherent  in 
the  transfer  of  solids  as  compared  to 
liquids. 

Regulation  No.  XIII,  Open  Burning,  is 
amended  to  eliminate  the  requirement  of 
written  Department  approval  for  certain 
open  burning  activities.  Section  2.3.  (a) 
and  (b)  are  added  which  make 
exceptions  to  domestic  burning  and 
agricultural  operations  in  the  area  north 
of  the  Chesapeake  and  Delaware  Canal. 
Section  2.5  shall  require  all  fires  to 
remain  under  supervision  until 
extinguished  and  that  open  burning  shall 
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not  cause  local  nuisance  conditions  from 
smoke  or  odors.  Open  burning  shall  be 
conducted  only  at  certain  times  under 
new  Section  2.6.  Section  2.7  exempts 
tires,  waste  oil  or  oils  heavier  than  No.  2 
from  being  used  as  auxiliary  fuel. 
Section  2.8  is  also  added  which  may  not 
allow  open  burning  for  the  removal  of 
fire  hazards  or  fire  fighting  instructions 
unless  approved  by  the  State  Fire 
Marshall. 

EPA  believes  that  the  deletion  of  the 
requirement  for  a  written  approval  will 
not  have  adverse  effects  on  air  quality. 
The  amended  regulation  places  several 
restrictions  on  open  burning  to  protect 
air  quality  and  includes  regulatory 
provisions  which  have  been  set  forth  as 
conditions  in  air  pollution  permits. 

Section  3.1  of  Regulation  No.  II, 
Permits,  is  amended  to  clarify  that  the 
exemption  from  permit  requirements  for 
fuelburning  equipment  less  than 
1,000.000  BTU/hr  does  not  apply  lo  the 
burning  of  waste  oil.  Since  waste  oil  has 
the  potential  for  high  concentrations  of 
PCB's  and  heavy  metals  such  as  lead 
(Pb),  the  requirement  of  a  permit  for 
waste  oil  burning  would  be  beneficial. 
This  process  will  provide  the 
mechanism  for  oil  sampling  and  analysis 
and  the  control  of  emissions  into  the  air. 

Section  8.1  under  Regulation  No.  II.  is 
also  amended.  This  section  requires  the 
approval  of  all  affected  parties  prior  to 
the  transfer  of  any  permit  from  one 
person  to  another.  Amending  this 
Section  will  ensure  that  the  party 
receiving  responsibility  of  any  perniit 
agrees  to  the  transfer.  This  amendment 
has  no  impact  on  air  quality. 

Regulation  No.  XIV.  Visible 
Emissions,  Section  2.1.  is  amended  to 
delete  any  reference  to  die  Ringieman 
Smoke  Chart  as  a  method  of  determining 
compliance  with  opacity  standards.  The 
amended  regulation  allovvs  use  of  the 
chart  as  a  guideline  for  determining  the 
opacity  of  black  smoke.  However. 
Section  1.5(c)(1)  of  Regulation  No.  XX. 
New  Source  Performance  Standards, 
which  is  the  current  EPA  test  method  for 
visible  emissions,  must  be  used  in 
determining  compliance  with  any 
opacity  standard.  | 

EPA  Action  I 

EPA  has  reviewed  these  changes  and 
believes  there  will  be  no  adverse  affects 
on  air  quality  if  approved.  Therefore. 
EPA  proposes  approval  of  these 
regulatory  revisions  into  the  Delaware 
SIP. 

The  Regional  Administrator's  decision 
to  propose  approval  of  these  revisions  is 
based  on  a  determination  that  the 
amendments  meet  the  requirements  of 
Section  110(a)(2)  of  the  Clean  Air  Act 
and  40  CFR  Part  51,  Requirements  for 


Preparation.  Adoption  and  Submittal  of 
State  Implementation  Plans. 

The  public  is  invited  to  submit 
comments  on  the  proposed  SIP  revision. 
All  comments  submitted  on  or  before 
February  13. 1985  will  be  taken  into 
account  in  the  Administrator's  decision 
to  approve  or  disapprove  the  revision. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  the  Administrator  has  certified 
that  SIP  approvals  under  Sections  110 
and  172  of  the  Clean  Air  Act  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  only  approve  State  actions 
and  imposes  no  new  requirements. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Excecutive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide,  Lead, 
Particulate  matter.  Carbon  monoxide, 
Hydrocarbons,  Intergovernmental 
relations. 

Authority:  42  U.S.C.  7401-7642. 
Date:  December  11, 1984. 
Stanley  L.  Laskowskl, 

Acting  Regional  Administrator. 

(FR  Doc.  85-986  Filed  1-11-85;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  CH.  I 

ICC  Docket  No.  84-1235;  FCC  84-5641 

Guidelines  for  Dominant  Carriers'  MIS 
Rates  and  Rate  Structure  Plans 

agency:  Federal  Communications 
Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  Commission  invites 
comments  on  proposal  to  adopt 
guidelines'for  optional  MTS  rates  and 
rate  structure  plans  of  AT&T  and  other 
dominant  carriers  that  the  Commission 
can  use  to  determine  whether  particular 
tariff  filings  will  warrant  investigation 
pursuant  to  47  U.S.C.  204.  The  Notice 
describes  several  possible  alternative 
standards  that  might  be  adopted. 

DATES:  Comments  are  due  by  February 
1, 1985  and  replies  by  March  1, 1985. 

ADDRESS:  Federal  Communications 
Conimission.  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Regina  Keeney.  (202)  632-6917. 


Notice  of  Proposed  Rulemaking 

Guidelines  for  Dominant  Carriers'  MTS 
Rates  and  Rate  Structure  Plans  (CC  Docket 
No.  84-1235). 
.Adopted:  November  21, 1984. 

Released:  January  9. 1985. 

By  the  Commission:  Chairman  Fowler 
issuing  statement. 

1.  Introduction 

1.  It  is  essential  in  exercising  our 
responsibilities  under  the 
Communications  Act,  particularly  in 
guarding  against  the  exercise  of  market 
power  by  AT&T,  that  we  recognize  the 
increase  in  competitive  market  forces 
faced  by  AT&T,  and  ensure  that  our 
policies  are  consistent  with  those  forces. 
We  have  received  an  enormous  amount 
of  comment  and  information  in  a 
number  of  our  proceedings,  suggesting  a 
wide  variety  of  approaches  to  regulating 
AT&T  during  the  transition  to  a  more 
open  telecommunications  environment 
In  this  docket  we  do  not  address  the 
issue  of  whether  AT&T  continues  to 
have  substantial  market  power  but 
assume  arguendo  that  it  does  have 
sufficient  dominance  to  justify 
regulatory  scrutiny  of  its  MTS 
offerings. >  Rather  we  focus  narrowly  on 
how  the  Commission  can  most 
effectively  guard  against  unjust  and 
unreasonable  discrimination  without 
unduly  impeding  strenuous  price 
competition  until  this  Commission 
reaches  any  different  determination 
about  AT&T's  market  power.  Therefore, 
our  fundamental  purpose  in  this  Notice 
is  to  seek  comment  on  proposed  tariff 
review  principles  (rather  than  practices) 
that  we  believe  are  more  compatible 
with  the  achievement  of  our 
responsibilities  and  promotion  of  the 
competitive  process  than  is  the  current 
practice. 

2.  Recently,  the  Commission  has  taken 
several  important  actions  calculated  to 
enforce  Section  202(a)  of  the 
Communications  Act,  47  U.S.C.  202(a), 
consistently  with  the  public  interest.  On 
April  24, 1984  we  released  a  Report  and 
Order  adopting  new  guidelines  for 
evaluating  private  line  tariffs  and 
volume  discount  practices.*  In  this 
proceeding  we  will  attempt  to  develop 
similar  tariff  guidelines  for  some  MTS 
offerings  of  AT&T  and  other  dominant 
carriers.  Importantly,  in  the  Private  Line 


'  Quesiiong  relating  to  dominance  and 
elimination  or  reform  of  regulatory  scrutiny  are 
being  considered  in  connection  with  the  inquiry  into 
Long-Run  Regulation  ofAT&Ts  Basic  Domestic 
Interstate  Sen  ices  (AT»T  InquiryJ.  95  FCC  2d  510 
(1983). 

»  Private  lane  Rate  Structure  and  Volume 
Discount  Practices,  Report  and  Order.  CC  Dockul 
79-246.  FCC  84-147  (released  April  24. 1984). 
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Rate  Structure  Order  we  addressed  the 
pricing  principles  to  be  applied  to 
volume  discounts.'  Although  we  did  not 
explicitly  endorse  any  cost  standard  in 
that  order,  we  did  carefully  note  the 
central  role  cost  standards  play  in 
competitive  analysis.  We  found  there 
that  requiring  all  private  line  and  special 
access  volume  discounts  to  be  justiTied 
by  a  fully  distributed  cost  (FDC)  study 
did  not  promote  the  goals  of  the 
Communications  Act.  We  did  not. 
however,  address  the  issue  of  volume 
discounts  for  MTS  or  other  switched 
services,  or  the  application  of  FDC 
principles  to  a  broader  class  of  tariff 
questions. 

3.  The  rapid  changes  in  the 
telecommunications  environment  that 
led  us  to  issue  the  Private  Line  Rate 
Structure  Order  have  not  abated.  The 
consequences  or  carrying  out  the  terms 
of  the  ModiHcation  of  the  Final 
Judgment  in  United  States  i-.  ATFT.  552 
F.  Supp.  131  (D.D.C.  1982).  affdsub  nam. 
Mary /and  v.  United  States.  460  U.S.  1001 
(198;M.  continued  progress  toward  equal 
access  for  all  inferexchange  carriers,  as 
well  as  the  further  deregulatory  steps 
that  have  been  taken  in  our  Competitive 
Carrier  Rulemaking  *  have  contributed 
to  the  growth  of  competition.  AT&Ts 
re.sponse  to  this  growth  has  placed  great 
strams  on  our  traditional  tariff  review 
procedures.  In  the  context  of  increasing 
competition,  other  rules  we  have 
adopted  to  protect  consumers  and  the 
competitive  process  may  also  take  on  an 
increased  significance.  For  example,  our 
resale  rules  will  become  a  more 
important  source  of  protection  against 
undue  discrimination  as  resale  becomes 
a  more  established  practice.  This  nay 
permit  a  lessened  emphasis  on 
starching  for  discriminatory  features  in 
tariffs  filed  by  dominant  carriers. 

4.  It  is  now  a  matter  of  some  urgency 
to  design  tariff  guidelines  that  continue 
to  protect  consumers  from  the  exercise 
of  AT&Ts  market  power,  protect 
competitors  from  anticompetitive 
actions,  and  at  the  same  time  allow 
AT&T  to  price  its  services  in  a  way  that 
reflects  the  true  economic  costs  of 
providing  service.  Standards  that 
include  elements  not  reflecting  the  real 
economic  costs  of  doing  business  may 
confound  the  competitive  process  we 
are  trying  to  foster.  In  short,  our  tariff 
review  standards  during  the  transition 
to  an  open  market  should  be  consistent 


with  the  growth  of  competition, 
permitting  an  outcome  that  is  in  the 
public  interest. 

5.  In  our  Private  Line  Rate  Structure 
Order  vne  stressed  the  importance  of 
consistency  across  services  of  tariffs 
and  having  consistently  defined  rate 
elements.  In  this  proceeding,  we  go  to  a 
more  basic  level:  consistency  of  the 
tariff  review  process  itself  with  the 
changing  economic  realities  of  the 
communications  industry.  We  are 
mindful  of  the  danger  that  in  tr/ing  to 
promote  competition  we  may.  in  fact, 
simply  control  it  and  predetermine  the 
outcome.  Our  goal  is  to  be  neutral  with 
respect  to  outcomes,  but  to  ensure 
openness,  and  a  fair  chance  for  all 
companies  to  compete  on  the  same 
basis. 

6.  There  are  several  reasons  fof  us 
now  to  examine  options  for  alternative 
MTS  rates  and  rate  structures  of  AT&T 
Communications  (ATCOM)  and  other 
dominant  carriers.*  Earlier  this  year 
ATCOM  filed  its  Optional  Calling  Plan 
(OCP)  tariff  by  which  it  would  offer  an 
optional  MTS  service  package,  marketed 
as  "Reach  Out  America"  but  referred  to 
in  .^TCOM's  MTS  tariff  and  herein  as 
the    Block  of  Time"  plan,  under  a 
sharply  different  but  overlapping  rate 
structure."  The  package  is  primarily  for 
MTS  night  and  weekend  calling.  The 
proposed  rate  structure  includes  a 
subscription  fee:  usage  charges  which 
are  insensitive  to  distance  and  to  initial 
versus  subsequent  minutes  of  usage: 
monthly  payment  for  a  minimum  of  one 
hour  of  calling:  a  higher  charge  for  the 
first  hour  of  monthly  calling  than  for 
subsequent  hours:  and.  for  an  additional 
monthly  flat  fee.  a  fifteen-percent 
discount  off  evening  MTS  rates  for  any 
usage.  ATCOM  promised  to  make  this 
offering  available  nationwide,  with 
delays  in  some  areas  because  of  the 
need  for  exchange  carriers  to  develop 
and  provide  new  billing  arrangements  to 
Block  of  Time  customers.  This  offering 
also  raises  questions  of  cost  justification 


'  III  al  paras.  32-42. 

*  Sff  Firat  Report  and  Order.  85  FCC  2«1  I  (1980). 
Second  Report  and  Order  91  FCC  2d  59  ( 19821; 
Fourth  Rtpurt  and  Order  95  FCC  2d  554  (19831:  Fi'th 
Report  and  Order  49  FR  34824  (September  4.  I984h 
S/W/>  Report  and  Order.  FCC  84-566.  adopted 
\o\einb«  21.  1984. 


■'■  Phis  priHif  :!nii  specifically  addresses  dominant 
tarrifs  WTS  i>(li-:ir»8>'  Our  purpose  in  thi* 
proceeding  is  lu  Jcvelop  standards  to  evaluate 
"supplemental    NfTS  rates  and  rate  structures.  We 
assume  thai  the  existing  MTS  rale  structure  and 
rriationships  amnnfi  rate  levels  will  contnue  and 
that  these  offerings  will  be  supplemented  wilti 
optional  MTS  rates.  Actual  rates  are  likely  to 
change  as  a  result  of  cost  changes  and  wo  shall 
rcinlinue  to  scrutinize  carefully  any  underlying  rosi 
change.s.  We  do  not  intend  to  evaluate  in  this 
docket  what  standards  should  apply  to  an  attempt 
to  change  the  existing  MTS  rate  structure. 

'  A T^T  Communications:  Revisions  to  Tariffs 
FCC.  \o.  263  and  FCC.  No.  1  (Transmittal  No  79|. 
Mimeo  .No.  4711.  released  fune  6.  1984.  afTd.  FCC 
84-563.  adopted  November  21.  1994.  See  also  ATftT 
Revision*  to  Tariff  F  C.C.  No.  263  (MTS).  94  FCC  2d 
5,51  (1963)  (tariff  revisions  implementing,  on  a 
limited  basis,  fifteen  Optional  Calling  PlansI 


because  the  usage  charges  do  not  cover 
ATCOM's  corresponding  switched 
access  expenses,  and  the  subscription 
charge  may  fail  to  cover  ATCOMs 
payments  to  exchange  carriers  for  new 
customer  accounts.  The  Common 
Carrier  Bureau  allowed  the  Block  of 
Time  tariff  to  become  effective,  but 
rejected  most  of  ATCOMs  arguments 
supporting  the  tariffs  rates  and  rate 
structure.  In  affirming  the  Bureau's 
decision,  we  stated  our  commitment  to 
examine  by  this  proceeding  options  for 
MTS  rates  and  rate  structures.' 

7.  We  also  understand  that  A ICOM 
may  soon  file  tariffs  for  several  other 
OCPs.  with  different  rates,  restrictions, 
and  rate  structures.  The  development  of 
guidelines  will  help  speed  tariff  review 
and  reduce  carriers"  uncertainty  in 
pri'paring  MTS  "offerings.  Because  of  the 
high  probability  that  additional 
"supplemental"  MTS  filings  will  have  to 
be  considered  in  the  near  future,  we 
have  chosen  to  focus  our  attention  on 
the  standards  which  should  be  used  for 
review  of  such  filings. 

8.  Although  we  are  using  rulemaking 
proceedings  to  develop  such  guidelines. 
we  do  not  intend  to  codify  such 
guidelines  as  rules  that  would  be 
binding  upon  carriers  or  this 
Commission  in  the  same  sense  as  rules 
that  appear  in  Title  47  of  the  code  of 
Federal  Regulations.  We  intend  to  use 
these  guidelines  to  assist  us  in 
determining  whether  we  should  or 
should  not  exercise  our  discretion  to 
institute  an  investigation  of  new  tariff 
filings  pursuant  to  Section  204  of  the 
Communications  Act,  47  U.S.C,  S  204. 
Although  publication  of  such  guidelines 
should  be  of  assistance  to  the  carriers  in 
determining  options  that  are  available  to 
them,  compliance  with  such  guidelines 
will  not.  of  course,  ensure  that  this 
Commission  will  not  elect  to  investigate 
a  particular  filing  and  will  not 
automatically  lead  to  the  dismissal  of  a 
Section  208  complaint  challenging 
particular  rates  or  tariff  provisions. 
Conversely,  a  carrier  decision  to  file  a 
tariff  that  does  not  comply  prcnselv 
with  such  guidelines  will  nut 
automatically  lead  to  the  rejection  of 
such  a  tariff,  establish  a  prima  facie 
case  that  any  charge  or  practice  is 
unlawful,  or  foreclose  this  Commission 
from  exercising  its  discretion  to  refrain 
from  suspending  or  investigating  a 
particular  tariff  filing. 

9.  Given  the  increasingly  important 
role  economic  forces  now  play  in  driving 
marketplace  results  in  the  industry,  we 
believe  it  is  both  necessary  and 
desirable  for  the  Commission's 


'  FCC  84-563. 
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transitional  tariffing  guidelines  to  be 
cast  in  a  manner  explicitly  embodying 
the  logic  of  the  market.  Wc  believe  new 
guidelines  should  be  stated  in  explicit 
economic  terms  and  should  be  grounded 
in  correct  economic  analysis  of  relevant 
market  phenomena.  It  makes  little  sense 
to  adopt  regulatory  standards  that  are 
inconsistent  with  market  forces  or 
which  economic  analysis  indicates 
would  reduce  consumer  welfare.  At  the 
same  time,  reliance  upon  economic 
analysis  ensures  that  some  measure  of 
internal  consistency  will  characterize 
the  guidelines. 

10.  An  aspect  of  dominant  carriers' 
traditional  MTS  rate  stnicture  which  has 
policy  significance  is  known  as 
geographic  averaging."  While  traditional 
MTS  charges  are  distance  sensitive,  two 
calls  of  the  same  air  mileage  at  the  same 
time  are  priced  the  same  regardless  of 
possible  differences  in  the  costs  of 
supplying  those  calls.  Cbst  and 
competitive  differences  across 
geographic  regions  may  provide 
incentives  for  ATCOM  and  other 
dominant  carriers  to  depart  from 
geographic  averaging.  These  departures 
may  take  the  form  of  eliminating  any 
geographically-averaged  MTS  offering, 
or  introducing  new  MTS  offerings 
(which  may  themselves  be 
geographically  averaged  or  even 
distance  insensitive)  in  selected  areas. 
This  Notice  does  not  consider  arguments 
for  any  future  geographic  deaveraging; 
we  seek  to  clarify  the  standards  by 
which  we  will  protect  against  any 
immediate  geographic  deaveraging  in 
dominant  carriers'  MTS  offerings. 

11.  In  light  of  these  reasons  for 
concern  about  MTS  rates  and  rate 
structures,  we  are  considering 
alternative  MTS  guidelines  or 
standards.^  We  address  the  possible 
choices  of  certain  MTS  r.ite  elements  by 
dominant  carriers.  A  traditional  MTS 
rate  element  is  the  air  mileage  between 
the  origination  and  termination  points  of 
the  call.  We  are  considering  whether 
optional  MTS  usage  charges  may  be 
distance  insensitive,  or  may  increase 
with  the  air  mileage  between  the  call's 
origination  and  termination  points.  Next, 
two  new  MTS  rate  elements  introduced 
by  the  Block  of  Time  tariff  are  a 


*  We  recently  staled:  "ReRardinig  switched 
KCrvices.  the  Cummission  will  fully  and  carefully 
oxamlne  the  policy  implicatioks  of  any  proposed 
>li-parlurc  from  the  historic  practice  ofjjeographic 
r«te  averaging. "  Private  Line  Uotp  Structure  Order, 
49  KR  18108  n.9.  See  also  comvienls  and  reply 
oomnienls  in  CC  Docket  No.  88-1147  of  National 
Association  of  Regulatory  Utility  Commissioners, 
Rural  Electrification  .^dmini$tration.  Vermont 
Department  of  Public  Service,  and  Rural  Telephone 
Coalition. 

°  See  note  5.  supra. 


subscription  charge  and  a  minimum 
monthly  charge.  We  propose  to  allow 
the  carrier  flexibility  in  using  these  rate 
elements.  In  addition,  we  address  the 
possible  use  of  rate  elements  to 
effectuate  geographic  deaveraging.  We 
are  also  considering  standards  for  MTS 
discounts  (such  as  off-peak-time  pricing 
or  volume  discounts)  and  MTS  packaged 
offerings  (such  as  tariffs  with  a 
subscription  charge,  a  flat  fee,  and  a 
reduced  usage  fee).  Any  such  discount 
or  package  would  be  allowed  to  become 
effective  if  the  offering  would  increase 
the  carrier's  MTS  net  revenues 
compared  to  an  offering  without  the 
discount  or  package.  The  increase  must 
occur  cumulatively  over  a  given  period 
after  the  offering's  effective  date.  For 
this  analysis,  the  carrier  must  specify 
reasonable  assumptions  about  its 
demand,  costs,  and  revenues.  This  test 
would  be  applied  to  the  entire  discount 
or  package  offering  rather  than  to 
individual  components  thereof.  No  such 
offering  could  unreasonably  restrict 
customer  selection,  resale,  sharing,  or 
interconnection.  Also,  all  discounts  and 
packages  must  be  made  available  to  all 
of  a  dominant  carrier's  MTS  customers 
on  a  reasonable  schedule. 

12.  We  are  also  describing  several 
alternatives  that  might  be  used. 
Interested  parties  may  comment  on  the 
proposed  guidelines  or  standards  and  on 
the  policies  and  market  analyses 
underlying  these  proposals.  We  also 
seek  comments  on  alternative 
approaches  to  regulation  of  dominant 
carriers'  optional  MTS  offerings. 

II.  Statutory  Requirements 

13.  Under  the  Communication  Act  of 
1934,  as  amended,  it  is  unlawful  for  a 
carrier  to  charge  unjust,  unreasonable, 
or  unreasonably  discriminatory  rates.  47 
U.S.C.  201-202.  Some  terms  can  be 
identified  as  unlawful  without  need  for 
extensive  empirical  analysis,  such  as 
explicit  restrictions  on  use  of  the  service 
by  certain  customers  or  for  certain 
purposes.'"  Other  terms  require 
empirical  analysis  of  whether  a  carrier's 
rates  closely  reflect  its  costs  of 
providing  services  or  meet  competition, 
and  judgment  on  whether  they  should  be 
treated  as  satisfying  these  statutory 
standards.' '  Under  our  rules,  dominant 


' "  See  Resale  and  Shared  Use  of  Common  Carrier 
Domestic  Public  Switched  Network  Services.  83 
FCC  2d  167  (1980). 

' '  See  e.g..  American  Truckins  Ass'n.  v.  FCC.  377 
F.2d  121. 130 (DC.  Cir.  1966).  cert,  denied.  386  U.S. 
943  (1967):  Aeronautical  Hadio.  Inc.  v.  FCC.  642  F.2d 
1221,  1229-30  (D.C.  Cir.  1980):  cert,  denied.  451  U.S. 
920  (1981 ):  FPC  V.  United  Gas  Pipe  Line  Co..  386  U.S. 
237.  243  (1987):  FPC  V.  Hope  Natural  Gas  Co..  320 
U.S.  591.  803  (1944). 


carriers  must  show  cost-of-service 
studies  for,  and  the  traffic  and  revenue 
effects  of,  their  tariff  filings.  47  CFR 
61.38. 

14.  Even  though  cost  justification  is 
related  to  just,  reasonable,  and  not 
unreasonably  discriminatory  rates,  there 
are  several  major  difficulties  in  requiring 
a  close  cost  justification  for  all  aspects 
of  dominant  carriers'  rate  levels  and 
rate  structures  in  optional  MTS  plans. 
First,  there  are  inherent  limitations  in 
the  detail  and  accuracy  of  any  cost- 
allocation  methodology  given  the 
multiplicity  of  these  carriers'  services, 
their  joint  and  common  costs,  the 
complexities  of  identifying  costs  related 
to  peak-load  capacity,  the  delay  in 
demand  and  revenue  stimulation  by  an 
offering,  and  the  apphcation  of 
alternative  service  arrangements  for 
efficient  network  utilization.'*  Despite 
our  efforts  to  develop  and  implement  an 
adequate  cost-accounting  and  cost- 
allocation  methodology,"  it  may  be 
unrealistic  to  believe  that  we  can 
scrutinize  fully  the  cost  justification  for 
rates  pertaining  to  optional  MTS 
between  two  points  at  two  different 
times,  pertaining  to  optional  MTS  at  the 
same  time  between  two  different  pairs 
of  points,  and  so  on.  While  cost  analysis 
will  continue  to  be  useful  in  many 
aspects  of  rate  regulation,  we  cannot 
expect  that  scrutiny  of  the  cost  basis 
(according  to  regulatorily-defined  costs) 
for  each  MTS  rate  will  lead  inevitably  to 
just,  reasonable,  and  nondiscriminatory 
rates. 

15.  Efforts  to  use  fully-distribu'ed 
costs  to  determine  rates  for  an  optional 
MTS  offering  may  produce  distortions 
during  the  transition  to  a  system  of 
jurisdictional  separations  rules  and 
access  charges  that  are  more  precisely 
cost-based.  The  continued  inclusion  of  a 
substantial  portion  of  non-traffic 
sensitive  costs  in  access  charges  that 
are  recovered  on  a  usage  basis,  the 
absence  of  peak-off-peak  factors  in 
separations  and  access  charge 
apportionments  of  traffic  sensitive  plant, 
and  the  use  of  distance  and  other 
weighting  factors  in  separations 
allocations  that  may  be  obsolete,  could 
produce  distortions  in  cost  assignments. 
it  would  be  unrealistic  to  assume  that  all 


^^SeeA  Tar  Inquiry.  95  FCC  2d  at  518.  See 
generally  Braeutigam.  An  Analysis  af  Fully 
Distributed  Cost  Pricing  in  Regulated  Industries.  11 
Bell  J.  Econ.  182  (1980). 

'»  AT&T;  Private  Line  Services  (TELPAK).  Docket 
No.  18128,  61  FCC  2d  587  (1976).  affd  sub  nom. 
Aeronautical  Radio:  AT&T.  Manual  and  Procedums 
for  the  Allocation  of  Costs:  Revision  of  the  Uniform 
System  of  Accounts  and  Financial  Reporting 
Requirements  of  Telephone  Companies.  70  FCC  2d 
719  (1978).  88  FW.  2d  83  (1981). 
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or  even  most  of  these  distortions  can  be 
eliminated  in  the  near  future.  We  have 
tentatively  concluded  that  the  existence 
of  such  distortions  should  be  taken  into 
account  in  the  development  of 
guidelines  for  alternative  MTS  rates  that 
will  be  useful  in  the  near  future. 

16.  We  also  believe  that  it  follows 
from  the  statutory  requirement  of  just, 
reasonable,  and  not  unreasonably 
discriminatory  rates  that  any  cost- 
justification  standard  must  be  applied 
flexibly.  For  example,  we  recently 
replaced  the  need  for  detailed  cost 
justincalion  of  private  line  volume 
discounts  with  a  broad  showing  of 
competitive  necessity  and  a  structural 
approach  to  strengthen  market  forces.'* 
We  found  that  certain  departures  from 
rates  based  on  fully-distributed  costs 
stimulate  sufficient  demand  and 
revenues  that  customers  of  the  carriers 
other  services  benefit  by  lower  rates 
and  are  not  discriminated  against.  We 
concluded  that  a  price  floor  above 
marginal  cost,  such  as  fully-distributed- 
cost  pricing,  encourages  underutilization 
of  productive  resources,  impairs 
competition  on  the  basis  of  relative 
efficiency,  and  harms  consumers.'* 
Similarly,  allowing  a  dominant  carrier  to 
charge  a  rate  between  its  marginal  and 
fully-distributed  costs  for  providing  MTS 
to  certain  customers  may  ensure  that 
some  customers  who  might  havt-  turned 
to  alternative  sources  of  supply  will  help 
defer  that  carrier's  costs  that  otherwise 
would  fall  on  MTS  ratepayers  with 
fewer  or  no  alternatives.  Wc  believe 
that  the  statutor>'  requirements  will  be 
served  by  developing  standards  for 
alternative  .MTS  rates  and  rate 
structures  other  than  fully-distributed 
costs  although  instituting  a  fully- 
distributed  cost  approach  is  an  option 

17.  Another  reason  for  departure  from 
close  cost  justification  is  that  rate 
structures  require  a  practicable  degree 
of  aggregation  and  rate  averaging. 
Courts  and  this  Commission  have 
recognized  that  rates  pertaining  to 
reasonable  groupings  of  customers  or 
carriers  ure  lawful  even  though  there 
may  be  some  variations  in  costs  or 
competition.'*  Simple  rate  structures 


I 


•*  Prn  ale  Line  Rale  Strvcturr  Order  at  para*.  32- 

'  -'  Id.  lit  para.  Sa 

' °  See.  eg.  Private  Line  Rale Struclure Order  al 
Prtfrt.  21.  Imesli^olion  of  .Access  and  Divesliture 
Rr/uled  Torifh.  Dockrt  No  83-1145.  KCC  83-470. 
rdeH.«ed  February  K.  I9ft4  (EGA  Tdrifl  Order)  ul  7- 
12:  Aweni  iin  Trucking.  377  F.2d  al  132  ("a  utility 
Cdnnot  use  <<  rate  structure  with  levels  so  minute  as 
to  meet  every  gradation  in  competitors'  prices  '   '   ' 
|A|  common  carrier  must  aim  at  the  average."): 
■Multanio  Elerlric  Co-op..  684  F.2d  at  28-29:  Permian 
Basin  .Area  Rale  Cases.  380  VS.  747.  770  (IWS). 


and  a  few,  easily-determined  rate 
elements  are  particularly  important  for 
MTS  offerings.  The  typical  MTS 
customer  is  less  sophisticated  in 
selecting  offerings  and  auditing  charges 
than  the  typical  private  line  customer. 
Even  if  the  cost  characteristics  of 
individual  MTS  transmissions  could  be 
determined  accurately,  detailed  rate 
deaveraging  would  cause  complexity 
and  customer  confusion  which  is  not 
warranted  by  the  statutory  requirements 
of  just,  reasonable,  and 
nondiscriminatory  rates. 

18.  Finally,  detailed  cost  support  for 
all  aspects  of  an  MTS  offering  may 
impose  unnecessary  expenses  on 
dominant  carriers.  These  expenses 
could  lead  to  higher  rates  paid  by 
consumers,  extensive  cost-support  could 
delay  new  offerings,  and  that  burden 
could  impair  competition  by  imposing 
unnecessary  scrutiny  of  dominant 
carriers  injheir  rivalry  with 
nondominant  carriers.  As  we  noted  in 
the  Competitive  Carrier  Rulemaking. 
"|s|o  long  as  our  regulation  imposes 
costs  on  some  firms,  and  thus  on  the 
public,  not  exceeded  by  the  benefits 
generated  thereby,  the  provision  of 
communications  service  by  those  firms 
can  never  be  as  'efficient'  nor  can  the 
charges  be  as  "reasonable"  as  they  might 
be  in  the  absence  of  such  artificial 
costs."  ' '  Consumers  would  benefit  if 
we  are  able  to  adopt  options  which 
check  unlawful  rates  while  limiting  the 
cost  support  required  for  dominant 
carriers'  alternative  MTS  tariff  filings. 

19.  We  tentatively  conclude  that  the 
Communications  Act  supports  our 
attempt  to  establish  MTS  rate  and  rate 
structure  guidelines  which  reduce  our 
reliance  on  cost-justification  analysis 
and  grant  dominant  carriers  needed 
flexibility  in  making  competitive  MTS 
offerings.  We  believe  that  these  carriers 
can  lawfully  supplement  the  existing 
MTS  rate  structures  they  employed  over 
the  last  several  yea.-^  with  new  MTS 
offerings.  However,  cost  analysis  may 
be  poorly  suited  to  guide  and  justify 
many  aspects  of  these  changes  because 
of  the  unwieldiness  of  cost  accounting, 
the  growth  of  competitive  necessity  as  a 
reason  for  non-cost-based  rate 
differentials,  the  need  for  reasonable 
averaging,  and  the  expense  and  delay  of 
cost  analysis.  In  the  case  of  ATCOM's 
private  line  offerings  and  the  exchange 
carriers'  special  access  offerings,  we 
found  that  reliance  on  rate  structure 
guidelines  together  with  market  forces 
would  promote  just  reasonable,  and 
nondiscriminatory  rates  better  than 
would  reliance  on  thorough  cost- 


justification  analysis.  We  recognize  that 
t:ost  analysis  alone  may  be  inadequate 
as  a  guide  in  determining  whether  this 
Commission  should  investigate  MI'S 
tariff  proposals  regarding  discounts, 
overlapping  offerings  w  ith  different  rale 
structures,  and  other  factors.  The 
proposals  in  this  Notice  attempt  to  be 
forward-looking  and  to  promote,  not 
sacrifice,  the  statutory  requirements  of 
just,  reasonable,  and  not  unreasonably 
discriminatory  rates. 

III.  Rale  Elements  for  Optional  MTS 
Offerings 

20.  In  the  Private  Line  Rate  Structure 
Order,  we  emphasized  the  public 
benefits  from  unbundled,  consistently- 
defined,  and  consistently-employed  rate 
elements.  We  found  that  carriers  should 
select  rate  elements  to  refiect  market 
demand  for  components  or  packages 
thereof,  pricing  convenience  for  the 
carrier  and  customers,  and  cost 
characteristics.  We  also  found  that  a 
rate  element  which  appears  separately 
in  one  rjte  stnicture  should  appear 
separately  in  all  other  rate  structures. '" 
This  guideline^eeks  to  facilitate 
comparison  of  rate  elements  in  tariff 
review,  help  consumers  make  intelligent 
choices  among  available  offerings,  and 
enable  competitors  to  obtain  the 
facilities  they  demand  for 
interconnection  and  resale.  Our 
objectives  and  concerns  are  similar  in 
formulating  options  for  MTS  rate 
elements.  For  example,  we  doubt  that  a 
single  dominant  carrier's  just, 
reasonable,  and  not  unreasonably 
discriminatory  MTS  offerings  would 
differ  in  the  times  for  discounts  (eg.,  one 
offering  with  discounts  from  5  p.m.  to  8 
a.m..  and  another  with  discounts  from  6 
p.m.  to  8:30  a.m.).  or  differ  in  the  timing 
of  usage  (e.^..  one  offering  with 
incremental  charges  based  on  full 
minutes  of  use,  and  another  based  on 
half  minutes  of  use)  without  adequate 
explanation  or  justification.  However, 
we  tentatively  conclude  that  there  are 
limited  areas  for  the  carrier  to  file,  if  it 
80  chooses,  overlapping,  inconsistent 
rale  elements,  as  discussed  below. 
21.  Distance.  Dominant  carriers 
traditionally  offered  MTS  with  a  rate 
element  for  the  air  mileage  between  the 
origination  and  termination  points. 
Charges  increased  with  this  distance, 
based  on  a  few  mileage  bands.  The 
conceptual  underpinning  to  this  rate 
element  was  the  simple  notion  that  this 
distance  was  directly  correlated  with 
dominant  carriers'  typical  transmission 
costs. 


■*  85  FCC  2d  alia. 
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22.  Of  course,  dominant  carriers' 
transmission  costs  between  any  two 
points  depend  on  a  number  of  factors, 
including  the  traffic  density  between 
those  points,  their  network 
configurations,  and  the  transmission 
media  used.  The  bulk  of  a  dominant 
carrier's  costs  for  supplying  MTS  do  not 
vary  with  the  air  mileage  between  the 
origination  and  termination  points  of  a 
call.  Among  the  non-distance-sensitive 
costs  are  switched  access  charges,  and 
expenses  for  billing  and  collection, 
advertising,  uncollectibles,  labor,  and 
other  corporate  overhead.  Also,  satellite 
transmission  costs  do  not  vary  with 
distance,  and  this  medium  is  economical 
for  much  long-haul  traffic.  Non-distance- 
sensitive  (postalized)  rates  have  been 
adopted  by  major  domestic  record 
carriers,  including  Western  Union 
Telegraph  Co.,  along  with  the  growth  of 
competition  for  these  services." 
Postalization  simplifies  rates  and 
provides  pricing  convenience  for 
customers  and  carriers.  Given  this 
benefit  of  postalized  rates  and  because 
it  is  difficult  to  determine  the  extent  to 
which  typical  transmisBion  costs  vary 
with  distance,  the  cost  averaging 
inherent  in  postalized  rates  may  be 
reasonable. 

23.  We  seek  comments  on  the 
reasonableness  of  dominant  carriers 
using  optional  MTS  rates  which:  (1) 
Increase  with  the  air  mileage  between 
origination  and  termination  points:  (2) 
are  postalized;  or  (3)  increase  with  the 
air  mileage  between  origination  and 
termination  points  for  some  offerings 
and  are  postalized  for  other  offerings. 
Under  option  (1).  a  carrier  would  not  be 
tied  to  the  mileage  bands  or  the  rate 
differentials  across  mileage  bands  in  the 
traditional  MTS  offering.  Nor  would  a 
carrier  be  expected  to  supply  cost 
justification  for  its  choice  of  new 
mileage  bands  or  rate  differentials  for 
optional  MTS  offerings.  Option  (3)  may 
provide  a  reasonable  means  for  carriers 
to  introduce  postalized  rates.  While  we 
generally  oppose  overlapping, 
inconsistently-used  rate  elements  in 
different  offerings,  option  (3)  may  be  a 
useful  transitional  approach.  Again,  any 
mileage  bands  used  should  be  consistent 
across  a  carrier's  optional  MTS  offerings 
that  employ  mileage  bands.  Comments 
should  present  recent  factual  data 
pertaining  to  postalized  MTS  rates. 

24.  Subscription  and  Minimum 
Monthy  Charges.  Dominant  carriers' 
traditional  MTS  offerings  have  involved 
a  rate  element  for  usage  charges,  but  no 
rate  element  for  a  flat  charge  regardless 


'•  See  Compelilive  Carrie^  Fifth  Report  and 
Order. 


of  usage.  In  contrast.  ATCOM's  Block  of 
Time  tariff  contains  two  new  flat-charge 
rate  elements,  one  for  subscription  to 
the  offering  (which  was  waived  during 
an  initial  promotional  period],  and 
another  for  up  one  hour  of  usage  (a 
minimum  monthy  charge).  These 
paragraphs  consider  guidelines 
regarding  use  of  such  new  flat-charge 
rate  elements. 

25.  Regarding  customer  subscription 
and  termination  charges  for  a  particular 
MTS  offering,  we  recognize  that 
dominant  carriers  incur  costs  in 
initiating  some  MTS  offerings  for  each 
new  customer  when  it  establishes  the 
necessary  billing  and  collection 
arrangements.^"  Other  tariffs  contain 
flat  non-recurring  charges  designed  to 
recover  at  least  part  of  the  customer- 
initiation  costs,  and  to  deter  over- 
ordering  of  the  ser\'ices  by  customers 
[i.e.,  ordering  more  of  the  service  than  a 
customer  will  use  and  thereby  imposing 
costs  on  the  carrier  that  it  cannot 
subsequently  recover  from  that 
customer  through  usage  charges).  More 
generally,  we  believe  that  recovering 
costs  directly  from  cost-causers  [eg.. 
explicit  charges  for  use  of  directory 
assistance  rather  than  recovering  these 
costs  through  MTS  usage  rates)  and 
recovering  non-traffick-sensitive  costs 
through  flat  charges  [e.g.,  customer  line 
charges)  promotes  efficiency  and 
equity.*'  Such  flat  charges  facilitate 
lower  usage  charges  for  customers.  On 
the  other  hand,  excessive  flat  or  other 
non-usage  charges  for  subscribing  to  a 
service  [e.g.,  a  termination  charge  which 
exceeds  the  carrier's  costs  of 
terminating  a  customer's  use  of  an 
offering)  could  unreasonably  impair 
competition  or  consumers'  choices 
among  offerings  and  carriers.  We 
tentatively  conclude  that  the  imposition 
of  subscription  and  termination  charges 
for  alternative  MTS  offerings  do  not 
warrent  investigation  when  such 
charges  reasonably  and 
nondiscriminatorily  recover  the  carrier's 
costs  of  initiating  or  terminating  a 
service. 

26.  In  addition,  we  tentatively 
conclude  that  dominant  carriers  may 
continue  to  choose  to  recover  part  or  all 
of  their  customer  initiation  and 
termination  costs  through  usage  rather 


•"  See.  e.g..  AT&T;  Block  of  Time  Ofilional  Culling 
Plan.  Transmittal  No.  79  (filed  April  23. 1984) 
Section  5  at  24. 

» '  See  Af  75  and  WA  TS  Market  Stmctnre.  CC 
Docket  No.  7ft-72.  Ptiase  I.  93  FCC  2d  241  (1983). 
recon..  48  FR  42984  (September  21. 1983).  further 
recon..  49  FR  7810  (March  3. 1984).  off d  sub  nam. 
National  Association  of  Regulatory  Lllility 
Commissioners  v.  fVC.  737  F2d  1095  (D.C.  Cir.  1984) 
petn  for  cert,  filed  53  U.S.L.W  3070  (U.S.  July  18. 
1964)  (No.  84-95):  /^7"frr (Docket  No.  18128):  ATfi^T 
(Docket  No.  19129). 


than  flat  charges.  Initiation  and 
termination  costs  may  be  sufficiently 
low  that  separate  charges  in  certain 
MTS  offerings  would  cause  unnecessary 
complexity.  Bundling  these  costs  with 
usage  costs  may  promote  the 
attractiveness  of  an  offering  to 
customers  without  making  the  offering 
unlawful.  Also,  customer  demands  for 
MTS  initiation,  usage,  and  termination 
are  not  separable  in  the  same  sense  that 
demand  for.  say,  private  line  bridging  or 
switching  is  separable  from  demand  for 
interexchange  transmission.  Nor  do  we 
see  substantial  anticompetitive  effects 
from  the  carrier's  choice  to  bundle  or 
unbundle  these  rate  elements.  Finally, 
we  recognize  that  the  level  of  customer 
initiation  and  termination  costs  may 
vary  across  MTS  offerings  depending  on 
the  billing  and  collection  arrangements 
necessary,  and  the  marketing 
implications  of  separate  flat  charges . 
may  vary  across  MTS  offerings.  For 
example,  a  promotional  period  without 
flat  charges  may  help  the  carrier  assess 
the  attractiveness  of  an  offering's  other 
rates  and  rate  structure.  We  tentatively 
conclude  that  dominant  carriers  should 
have  flexibility  in  applying  reasonable, 
nondiscriminatory  initiation  or 
termination  charges  to  some  MTS 
offerings. 

27.  Alternative  guidelines  for  MTS 
discounts  and  packages  are  discussed 
below.  We  also  invite  comment  with 
respect  to  the  lawfulness  of  including  a 
minimum  monthly  charge  as  a  separate 
rate  element,  such  as  is  shown  in  the 
Block  of  Time  tariff.  In  effect,  the 
minimum  monthly  charge  in  the  Block  of 
Time  tariff  involves  a  bundled  offering 
of  up  to  sixty  minutes  of  usage,  with 
perhaps  some  discount  compared  to  per- 
minute  usage  charges  under  the  other 
ATCOM,  Tariff  F.C.C.  260  MTS  offering. 
A  minimum  monthly  charge  may  be  a 
device  by  which  a  carrier  segments  its 
customers  and  limits  the  availability  of 
a  discount  to  high-volume  customers. 
Yet,  a  two-part  tariff  (such  a  flat 
minimum  monthly  charge  and  usage 
charges)  may  promote  efficient  recovery 
of  non-traffic-sensitive  costs  and 
network  utilization,  and  allow  the 
carrier  to  target  its  offerings  reasonably 
to  meet  competition.  We  concluded  in 
the  Private  Line  Rate  Structure  Order 
that  carriers  should  be  able  to  market 
bundled  packages  of  channels  and 
services  as  long  as  general,  basic 
building  blocks  were  available  to  meet 
market  demands.**  Applying  this 
principle  to  MTS  offerings,  we 
tentatively  conclude  that  dominant 
carriers  should  be  able  to  offer 


"Private  Line  Rate  Structure  Order  at  para.  20. 
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alternative  MTS  services  with  minimum 
monthly  charges  as  long  ds  they  make 
available  unbundled  MTS  services,  i.e.. 
MTS  services  without  a  minimum 
monthly  charge,  and  the  offering  fits 
within  the  other  opiisns. 

28.  Ceo^raphic  DoaveiCi'iti^.  The 
traditional  MTS  rate  structure  has  a  rate 
element  for  usage  which  varies  with  the 
air  mileage  between  the  originalion  and 
termination  points,  but  not  r.-fth  any 
other  characteristic  of  these  points."''  As 
discussed  above,  the  relationship 
between  this  distance  and  the  carrier's 
costs  of  supplying  this  call  may  be 
weak,  and  rates  based  on  intermodiatH- 
point  pricing  or  distance  to  carrier- 
designated  points  may  lead  to 
unreasonable,  discriminatory  chargiid. 
The  Block  of  Time  ratf  structure  does 
not  reflect  any  characteristic  of  the 
origination  and  termination  points 
(except  for  delays  in  the  av.iil.-7bility  of 
this  service  in  some  areas). 

29.  We  do  not  intend  for  this 
proceeding  to  consider  the  possible 
arguments  for  future  geographic 
deaveraging  in  MTS  rates  generally. 
Beside  significantly  contributing  to  the 
achievement  and  maintenance  of 
universal  service,  geographic  averaging 
has  contribute  greatly  to  the  simplicity 
and  clarity  of  MTS  rates.  As  competitive 
alternatives  to  dominant  carriers'  MTS 
offerings  grow  and  customers  compare 
carriers'  offerings  with  exchange 
conversions  to  equal  access,  the  benefits 
of  this  simplicity  to  consumers  and 
competition  are  substantial.  In  addition, 
geographic  averaging  is  supported  by 
averaged  carrier  common  line  rates  and 
the  implementation  of  a  Universal 
Service  Fund.^*  These  provisions  Hmit 
the  range  of  switched  access  charges 
ac.'t)3s  geographic  areas.  We  are 
uncertain  that  dominant  carriers'  cost- 
accounting  and  cost-allocation 
methodologies  are  sufficiently  precise  to 
en.ible  these  carriers  rasonably  to  cost 
justify  different  MTS  rates  to  points 
based  on  the  points'  size  (in  population, 
KrrS  traffic  density,  or  other 
characteristic)  or  location  with  respect 
to  certain  intermediate-pricing  points. 
Finally,  we  seek  to  avoid  disruptive  rate 
changes  for  customers  in  any  geographic 
area.  We  need  to  gain  experience  with 
the  effects  of  changes  in  our  access 
charge  rules  and  the  Universal  Service 
Fund  before  considering  arguments  for 

.  or  possible  forms  of  MTS  geographic 


'^WATS  employs  a  variant  of  this  approa-  h.  In 
the  WATS  rate  structure,  rate  l)ands  are  delineated 
according  to  air  mileage  (length  of  haul)  as  well  as 
the  number  of  telephones  in  an  area  (telephone 
density).  AT4T  September  15. 1980  filing.  Vol  2-3. 
4. 

"  See  MTS  and  WA  TS  Market  Structure.  93 
FCC  2d  at  281-82:  47  CFR  Part  60. 


deaveraging.  Accordingfy.  we 
tentatively  coni:lude  that  an  Kt'l'S  rate 
structure  or  altei native  MTS  rate 
structure  that  will  or  may  result  in 
geographic  deaver.iging  would  warrant 
investigation.^^  This  would  include  a 
separate  rate  element  for  switched 
access  cpsts  oi  any  other  costs  which 
would  effectuate  geographic 
deavcrnging. 

M.  Summary.  We  believe  that  a 
dominant  carriers  MTS  rate  elements 
generally  should  be  unbundled, 
consistrntly-denned,  consistently- 
employed,  and  related  to  market 
demand,  pricing  convenience,  and  cost 
chiiracteristics.  We  also  believe  that 
consumers  will  benefit  from  simple  MTS 
rate  structures.  Yet.  there  may  be  areas 
where  some  carrier  flexibility  to  employ 
overlapping  rate  elements  may  be 
beneficial  to  customers.  This  nexibility 
can  help  dominant  carriers  meet 
competition  and  promote  efficient  use  of 
telecommunications  facilities.  We  do 
not  believe  that  these  carriers  must 
extend  the  historic  MTS  rate  structure  to 
supplemental  MTS  offerings.  We  seek 
comments  on  the  proposed  alternatives 
or  guidelines  for  rate  elements 
pertaining  to  distance,  subscription 
charges,  and  minimum  monthly  charges. 
Our  discussion  of  rate  elements  is  not 
intended  to  foreclose  the  possibility  that 
dominant  carriers  will  introduce  other 
MTS  rate  elements  and  commentt'rs 
may  also  discuss  the  advant.iges  and 
disadvantages  of  MTS  rate  elements  not 
described  in  this  section.  Further,  we 
seek  comments  on  the  proposed  policy 
relating  to  geographic  deaveraging. 

IV.  MTS  Discounts  and  Package* 

31.  The  traditional  MTS  rate  structure 
employed  a  forty-percent  discount  off 
daytime  rates  for  evening  usage  and  a 
sixty -percent  discount  off  dnvtime  rates 
for  night  and  weekend  usage. 
Supposedly,  these  discounts  reflected 
the  traffic  patterns  and  the  lower  costs 
of  serving  off-peak  usage,  and  helped 
stimulate  trafflc  and  revenues  which 
contributed  to  lower  rates  for  all  MTS 
users.  Yet.  the  cost  and  demand  studies 
supporting  these  discounts  were  sketchy 
at  best.  Why  is  the  discount  forty- 
percent  rather  than  thirty-five  or  forty- 
five  percent?  The  light-handed  approach 
to  reviewing  this  portion  of  the  Ml  S 
tariffs  resulted,  in  part,  from  the  limited 
precision  of  cost  and  demand  studies.  In 
addition,  there  was  a  general 
understanding  that  some  off-peak 


•^  In  the  event,  however,  that  we  adopt  the 
proposed  |oinl  Boiird  recommendations,  we  would 
not  apply  that  policy  to  "anti-bypass  rdtes  that  may 
tie  required  to  implement  the  proposal  of  the  Docket 
80-286  Joint  Board. 


discounts  would  promote  just, 
reasonable,  and  nondiscriminatory  MTS 
rates  Finally,  the  Commission  relied  on 
the  prescription  of  an  authorized  rate  of 
return  for  AT&T  and  monitoring  of  its 
MTS  costs,  revenues,  and  earnings  to 
detect  and  control  broad  abuses  of  M  IS 
discounts. 

32.  Four  other  types  of  discount  or 
package  components  appeared  in 
ATCOMs  Block  of  Time  tariff.  One  type 
was  waiver  of  the  subscription  charge 
for  customers  who  subscribed  during  the 
initial  promotional  period.  A  second 
type  was  a  lower  charge  for  calling  more' 
th.in  one  hour  each  month  compared  to 
the  minimum  monthly  charge  for  up  to 
one  hour  of  usage.  Third,  payment  of  a 
flat  charge  would  qualify  the  customer 
for  a  fifteen-percent  discount  off  the 
MTS  evening  rates.  Fourth,  the  per- 
minute  usage  charges  were  lower  under 
the  Block  of  Time  tariff  than  under  the 
alternative  (traditional)  MTS  offering  for 
many  transmissions.  These  individual 
features  were  not  supported  by  cost  or 
demand  studies.  Instead,  the  carrier's 
support  data  went  to  the  traffic  and 
revenues  stimulated  by  the  Block  of 
Time  package  in  its  entirety,  and  to  the 
costs  of  supplying  the  entire  package. 
The  Commission's  review  of  this  tariff 
did  not  require  detailed  justification  of 
each  discount  or  component  of  the 
package,  but  rather  looked  at  whether 
the  package  would  be  just,  reasonable, 
and  not  unreasonably  discriminatory  in 
the  context  of  the  other  MTS  offerings. 

33.  Co'itinuation  of  the  existing  MTS 
time-of-day  discounts,  and  the  Block  of 
Time  tariff  and  the  pleadings  pertaining 
to  its  lawfulness,  point  to  the  need  for 
guidelines  addressing  the  standards  we 
will  apply  in  reviewing  MTS  discounts 
and  packages.  Our  recent  guidelines  for 
private  tine  volume  discounts  provide  a 
starting  point  for  analyzing  M'fS 
discounts  and  packages. ^'^  Our  decision 
rested  in  part  on  three  findings  about 
rates  that  cannot  be  justified  through  a 
fully-distributed-costs  study,  but  do 
exceed  the  lung-run  incremental  or 
marginal  cost  of  providing  the  ser\  ice. 
First,  we  found  that  these  discounts  will 
not  injure  competition  to  the  detriment 
of  consumers.  These  discounts  promote 
competition  on  the  basis  of  relative 
efficiency,  efficient  resource  utilization.' 
and  consumers'  welfare.  Next,  we 
rejected  the  argument  that  all  such 
discounts  discriminatorily  increase  the 
cost  burden  on  users  who  do  not  take 
the  di.scounted  offering.  These  discounts 
can  stimulate  demand  for  and  the 
revenues  from  one  of  the  carrier's 


*<  Private  Liiie  Rate  Structure  Order  at  paras.  12- 
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services,  and  thereby  can  allow  the 
carrier  to  reduce  the  costs  borne  by  and 
the  rates  for  its  other  services.  Third,  we 
found  that  growing  competition 
increased  the  public  benefits  from 
allowing  carriers  flexibUity  to  employ 
these  discounts.  In  this  context,  placing 
a  rigorous  evidentiary  burden  on 
carriers  to  justify  discounts  harms 
consumers,  impairs  competition,  and 
threatens  the  carriers'  \iability. 

34.  We  believe  that  these  three 
findings  are  applicable  to  MTS 
discounts  and  packages.  We  tentatively 
conclude  that  compliance  with  a  fully- 
distributed-costs  standard  should  not  be 
the  test  of  just,  reasonable,  and 
nondiscriminatory  optional  MTS 
offerings.  Offerings  which  fail  to  recover 
fully-distributed  costs  may  still  satisfy 
concerns  about  anticompetitive  or 
predatory  pricing.  ■'^  In  fact,  as  we  found 
in  the  Private  Line  Rate  Structure  Order. 
strict  application  of  a  fully-distributed- 
costs  standard  could  inhibit  the  success 
of  efficient  firms,  harm  consumers,  and 
waste  society's  resources.  Also, 
discounts  and  packages  that  do  not 
satisfy  a  fully-distributod-costs  standard 
may  lead  to  lower  rates  for  all  MTS 
customers,  including  those  whose  needs 
are  not  met  by  these  offerings.  Much  of 
the  dominant  carriers'  MTS  revenue 
requirement  involves  joint  and  common 
costs.  Higher  demand  for  switched 
access  services  in  the  aggregate  leads  to 
lower  switched  access  charges  for  each 
unit  of  MTS  service.  Rather  than 
creating  revenue  shortfalls  and  requiring 
cross-subsidies,  discounts  and  packages 
can  stimulate  demand  and.  with  it, 
incremental  revenues  exceeding  the 
incremental  costs  of  providing  these 
offerings.  The  new  demand  and 
revenues  can  lower  the  revenue 
requirement  covered  by  other  MTS 
offerings  and,  thereby,  lead  to  decreases 
in  their  rates.  In  addition,  nondominant 
carriers  are  expanding  their  networks.** 
increasing  their  offerings,  and 
restructuring  their  rates.  Equal  access 
arrangements  are  being  implemented 
rapidly.  Flexibility  for  dominant  carriers 
to  implement  MTS  discounts  and 
packages  that  are  attractive  to 
consumers  is  necessary  for  these 
carriers  to  respond  to  competition  and 
to  protect  against  higher  MTS  rates  for 
all  their  customers. 


■•  Sfp  discussion  of  judiciHt  and  sthulurly 
slunduids  For  preddlory  pricinft  at  i<t-'  Slatement  nf 
Arrow  in  ATfcT  Reply  Commetits  in  CC  Ducket  So 
8.V1147. 

■*"  Sep  comments  and  reply  4;ommentii  in  CC 
Docket  No.  83-1147  of  ATftf  ^d  U.S.  Deparlmeni 
of  justice.  But  see  joint  reply  c|)mmenls  of  Allnet 
Communiciilion  Services.  ITT  Communicjitions 
Services.  KCA  Communicalina.  StHtellile  Busineo). 
Systems,  nnd  Western  Union  Telefjraph  Co. 


35.  Despite  the  possible  benefits  of 
flexibility  for  carriers  to  offer  MTS 
discounts  and  packages,  we  remain 
concerned  about  the  ability  of  dominant 
carriers  to  charge  monopolistic, 
discriminatory,  or  anticompetitive  MTS 
rates.  For  nondominant  carriers,  we    . 
found  in  the  Competitive  Carrier 
Rulemaking  that  market  forces  and  our 
complaint  process  are  sufficient  to  check 
unjust,  unreasonable,  or  discriminatory 
charges  or  practices.  For  dominant 
carriers,  we  continue  to  rely  heavily  on 
tariff  review  to  check  unlawful  rates. 
Given  the  problems  with  detained  cost- 
based  regulation  of  MTS  discounts  and 
packages,  we  propose  to  delineate  the 
scope  of  general  options  for  these 
offerings.  These  options  are  designed  to 
satisfy  the  statutory  requirements  with 
greater  reliance  on  market  forces  and 
less  on  cost  analysis.  One  option  would 
be  based  upon  the  following  three 
standards  for  dominant  carriers"  MTS 
discounts  and  packages.  We  seek 
comments  on  these  proposals  as  well  as 
other  recommendations  for  the  scope  of 
these  guidelines.  Clearly,  the 
alternatives  are  not  mutually  exclusive 
and  could  be  used  in  a  variety  t)f 
combinations.  Commenters  should 
indicate  the  benefits  and  detriments  of 
using  such  a  combination  of  options. 

Alternative  1:  Three  Standards 

36.  The  first  alternative  guideline  or 
standard  deals  with  concerns  about 
anticompetitive  pricing  and  revenue 
shortfalls  and  the  burden  of 
demonstration  which  should  be  borne 
by  dominant  carriers  filing  MTS 
discounts  and  packages.  One  alternative 
is  that  the  filing  carriers  would  have  to 
show  in  the  tariff  support  materials  that 
the  MTS  discount  or  package  would 
increase  the  carrier's  net  MTS  revenues 
(the  carrier's  total  MTS  revenues  minus 
the  carriers  total  costs  of  providing 
MTS  offerings,  including  access  costs) 
cumulatively  over  an  appropriate  period 
after  the  offering's  effective  date.  "The 
comparison  of  net  revenues  would  be  to 
an  offering  without  the  discount  (p..?.. 
evening  discount  versus  continuation  of 
daytime  rates  during  those  hours)  or 
without  the  package  (e.^..  OCP  tariff 
versus  only  traditional  MTS  offering). 
The  support  would  include  specification 
of  the  carrier's  assumptions  about  its 
demand,  costs,  and  revenues,  and  an 
explanation  of  why  those  assumptions 
are  reasonable.  If  an  offering  increases 
net  MTS  revenues  over  a  reasonable 
specified  time,  it  would  appear  that  the 
offering  is  not  anticompetitive  and  does 
not  create  a  revenue  shortfall  burdening 
other  customers.  This  test  would  be 
applied  to  the  discount  or  package  in  its 


entirety  rather  than  to  individual  rate 
elements.  As  long  as  the  entire  offering 
satisfies  this  standard,  we  do  not 
believe  that  we  should  be  concerned 
about  the  potential  anticompetitive 
impact  or  revenu^ost  relationship  of 
any  one  componenft^his  flexibility 
regarding  package  ccjnponents  should 
allow  the  carriers  to  akvelop  offerings 
that  stimulate  demand.lncrease  the 
carrier's  net  MTS  revenues,  promote  the 
efficient  use  of  facilities,  and  are  not 
confusing  to  consumers.  Furthermore,  if 
the  components  of  any  one  package  are 
unattractive  to  any  one  customer  group 
(e.g.,  the  high  minimum  monthly  charge 
for  a  package  exceeds  the  customer- 
billing  costs  and  makes  the  service 
unattractive  to  low-volume  users),  that 
group  can  turn  to  an  unbundled  MTS 
offering  or  another  package  (e.,e.,  an 
offering  with  no  minimum  monthly 
ch*-ge). 

37.  In  order  to  take  account  of  savings 
to  be  "passed  on  to  MTS  ratepayers  in 
subsequent  Carrier  Common  Line  access 
tariffs,  a  period  of  18-36  months  seems 
appropriate.  Analysis  of  the  tariffs 
impact  over  18-36  months  reflects  that  a 
new  offering  may  have  start-up 
expenses  [e.g..  marketing  costs),  demand 
for  the  offering  may  grow  over  time,  and 
changes  in  some  costs  may  not  occur 
simultaneously  with  the  offering  [e.g.. 
lower  switched  access  changes  in 
response  to  higher  aggregate  switched 
access  minutes  of  use  and  changes 
brought  about  by  our  access  charge 
rules  will  require  new  tariff  filings  by 
exchange  carriers).''*  A  shorter  period 
might  unduly  constrain  the  timing  of 
new  MTS  offerings  [e.g..  require  that 
offerings  priced  to  reflect  the  effects  of 
demand  stimulation  on  costs  become 
effective  only  simultaneously  with  new 
exchange  access  tariffs),  encourage  rate 
churn  through  a  sequence  of  tariff  filings 
as  costs  and  demand  change,  and  limit 
the  carrier's  ability  to  compete.  On  the 
other  hand,  waiting  for  an  increase  in 
net  MTS  revenues  for  an  indefinite 
period  could  risk  substantial  revenue 
shortfalls  that  could  compel  other  tariff 
filings  raising  some  MTS  rales,  and 
could  involve  anticompetitive  pricing. 

38.  In  a  world  without  any  overhead 
cost  recovery  problem,  price  ceilings 
and  the  standard  discussed  above  might 
be  sufficient  to  prevent  exploitation  of 
market  power.  Indeed,  price  ceilings  by 
themselves  might  be  sufficient  to 
achieve  this  result.  Problems  of 
overhead  cost  recovery  do  exist."** 


'^^  We  also  seek  comment  on  wheltier  monthly 
carrier  reports  should  be  required  in  order  to 
monitor  whether  projected  trends  are  being  met. 

■'"  Marginal  costs  are  generally  lower  than 
eml>edded  or  average  costs  in  telecommunications. 
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however,  and  for  this  reason  it  is 
necessary  to  consider  cost  recoverj  in 
determining  the  consumer-welfure 
maximizing  structure  of  rates. 
Accordingly,  we  are  considering  a 
guideline  which  would  require  new  tariff 
proposals  to  be  reasonably  projected  to 
increase  the  contribution  to  overhead 
cost  recovery  within  the  relevant  service 
category. 

39.  The  logic  underlying  this  guideline 
is  similar  to  that  for  the  first  alternative 
discussed,  although  in  this  case  the 
focus  is  on  contribution  to  recovery  of 
costs  not  directly  attributable  to 
production  of  the  relevant  product  [i.e.. 
nonmarginal  costs).  Tariff  proposals 
projected  to  increase  the  contribution  to 
overhead  cost  recovery  within  the 
relevant  seryice  category  may  not 
warrant  investigation.  One  the  other 
hand,  proposals  for  new,  lower  priced 
offerings  which  cannot  meet  this 
requirement  might  need  to  be  justified 
and  might  not  be  permitted  to  become 
effective  without  investigation. 

40.  We  are  prepared  to  consider 
various  alternatives  to  this  first 
standard.  For  example,  instead  of 
relying  on  a  particular  period  for 
contribution  analysis,  we  could  combine 
some  period  with  a  below-the-line 
accounting  treatment  for  certain  losses. 
We  could  also  extend  the  period  for 
positive  cumulative  impact  on  MIS 
revenues,  or  supplement  this  test  with  a 
time  for  showing  positive  monthly  cash 
flows.  Also,  we  could  create  a  zone  of 
flexibility  for  MTS  rates,  e.g..  any 
discount  lowering  MTS  rates  by  less 
than  10  percent  or  any  package 
involving  less  than  $100  million  in 
annual  expenses  might  be  treated  as  not 
posing  substantial  dangers  of  cross- 
subsidies  and  anticompetitive  pricing. 
As  an  alternative,  current  average  MTS 
rates  might  be  used  as  a  rate  floor. 
Comments  supporting  such  alternatives 
should  address  considerations  of  carrier 
flexibility,  ease  of  application  in  tariff 
review,  and  dangers  of  cross-subsidies 
and  anticompetitive  pricing. 

41.  The  next  standard  attempts  to  use 
market  forces  to  help  ensure  that  MTS 
discounts  and  packag.?s  are  just, 
reasonable,  and  nondiscriminatory.  It 
would  require  that  no  such  offering 
could  unreasonably  restrict  customer 
selections,  resale,  sharing,  or 
interconnection.  There  should  be  no 
indirect  restrictions  like  requirii^  a  long 
notice  period  before  a  customer  c.in 
discontinue  a  service,  excessive 
ordering  and  deposit  requirements,  or 
technical  impediments  to  resale.  We 
would  be  concerned  about  the 
restraining  effects  of  packages  which 
include  a  substantial  number  of 


discounts  or  rate  elements  available 
only  in  that  package.  Some  unbundling 
of  that  package,  i.e..  making  some  of  the 
components  available  in  other  offerings, 
would  widen  the  availability  and  appeal 
of  those  components  to  diverse 
customers,  and  thus  lessen  the 
likelihood  that  packages  are  used  to 
discriminate  in  favor  of  certain 
customers. 

42.  The  third  standard  deals  with  the 
geographic  availability  of  the  discount 
or  package.  A  dominant  carrier  must 
make  each  of  its  MTS  offerings 
available  to  all  of  its  MI'S  customers.  If 
the  carrier  anticipates  delays  in 
introducing  an  offering  in  some  areas,  its 
tariff  support  materials  should  show  its 
anticipated  schedule  for  introduction  by 
area,  describe  the  reasons  for  the 
delays,  and  explain  why  the  offering 
should  be  introduced  in  some  areas 
before  it  will  be  available  nationwide. 
This  standard  will  check  the  use  of 
discounts  and  packages  to  achieve 
geographic  deaveraging. 

43.  Standards  delineating  the  scope  of 
dominant  carriers'  options  can  speed 
tariff  review  of  MTS  discounts  and 
packages,  and  increase  the  carriers' 
ability  to  file  tariffs  which  are  likely  to 
be  allowed  to  become  effective.  The 
three  standards  would  require  that  these 
offerings  increase  net  revenues,  not 
unreasonably  restrict  customer 
selections,  and  be  available  to  all  of  the 
carrier's  MTS  customers.  Commenters 
may  also  want  to  address  alternative 
standards.  If  we  were  to  find  abuses  of 
the  carrier  flexibility  afforded  by  these 
proposed  standards  resulted  in  unjust, 
unreasonable,  or  unreasorably 
discriminatory  rates,  we  could  always 
reimpose  more  detailed  cost- 
justification  requirements  under  the 
fully-distributed-costs  standard. 

Alternative  2:  Resale 

44.  Price  discrimination  among 
customers  can  be  tried  by  any  seller 
whose  customers'  demands  are 
identifiably  different  and  whose 
customers  cannot  resell  to  each  other.  If 
the  only  reason  that  resale  is  infcasible 
is  that  it  is  disallowed  by  rcgalation  or 
other  legal  restrictions,  then  removal  of 
the  prohibition  may  suffice  to  ensure 
against  unreasonably  disciminatory 
rates. 

45.  If  two  customers  in  a  market  face 
different  prices  for  the  same  good  or 
service,  there  is  an  efficiency  distortion 
among  customers.  Both  could  be  made 
better  off  by  allowing  resale.  But  if  they 
could  in  fact  resell,  no  one  would  pay 
the  higher  price,  so  the  seller  could  no 
longer  sell  at  different  prices. 

46.  We  specifically  seek  comment  on 
whether  our  existing  resale 


requirements,  and  the  requirement  that 
AT&T  continue  offering  existing  services 
along  with  new  services,  are  sufficient 
to  prevent  unreasonable  or  unjust 
discrimination  among  customers. 
Specific  examples  of  alleged  inadequacy 
will  be  more  helpful  to  our  evaluation 
than  generalized  references  to  AT&Ts 
market  power.  Similarly,  examples  in 
which  resale  is  currently  limiting 
exercise  of  market  power  by  AT&T  will 
be  more  useful  to  us  than  mere 
assertions  that  the  market  is 
competitive. 

Alternative  3:  Multipart  Pricing 

47.  One  possible  way  to  overcome 
monopoly  distortions  associated  with 
price  discrimination  and  still  ensure 
adequate  cost  recovery  is  multipart 
pricing.  Multipart  pricing  resembles,  but 
must  be  distinguished  from,  price 
discrimination.  Mulfipart  pricing  is 
pricing  with  more  than  one  element,  for 
example  a  flat  plus  a  variable  rate 
element.  While  the  purpose  of  price 
discrimination  is  to  maximize  the  excess 
of  revenues  over  costs,  multipart  pricing 
is  designed  to  maximize  output  and 
consumer  welfare  in  a  manner  that  is 
consistent  with  avoiding  a  deficit. 

48.  Regulatory  statutes  that  forbid  rate 
discrimination  tend  to  equate 
discrimination  with  difference  in  rates 
and  nondiscrimination  with  rate 
uniformity.  Thus,  multipart  pricing  has 
been  suspect  and  average-cost  pricing, 
although  economically  inefficient 
(detrimental  to  consumers),  encouraged. 
We  believe  our  tariffing  guidelines 
should  draw  a  distinction  between 
desirable  multipart  pricing  and 
undesirable  price  discrimination.  We 
seek  comment  on  the  usefulness  of  such 
a  distinction  and  on  the  benefits  and 
costs  of  such  an  approach. 

49.  To  illustrate  the  kind  of  guideline 
that  could  be  used  to  distinguish 
between  reasonably  and  unreasonably 
discriminatory  multipart  tariffs,  consider 
a  simple  guideline  for  evaluating  simple 
two-part  tariffs  consisting  of  fixed  and 
variable  charges  for  usage.  This 
guideline  would  make  the  standard  of 
reasonableness  whether  all  customers 
are  charged  the  same  price  (variable 
charge]  for  the  last  unit  of  consumption. 
If  they  are  not  charged  the  same 
marginal  price,  the  ways  in  which  the 
lower-last  price  buyers  would  use  the 
product  are  less  valuable  than  the  ways 
in  which  the  higher-last  price  buyers  do. 
This  creates  waste  and  a  loss  of 
consumer  welfare.  For  more  complex 
mulitpart  pricing  schemes,  general 
criteria  of  reasonableness  should  focus 
on  whether  the  proposed  tariffs  result  in 
lower  service  charges  priced  closer  to 
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marginal  costs  of  production  and 
whether  they  expand  economic  welfare. 

Alternative  4:  Meeting  Competition. 

50.  We  recognize  that  an  overly  rigid 
adherence  to  any  set  of  tariff  guidelines 
could  disadvantage  ATCOM  as  it  faces 
increasing  competition  from  new 
entrants  into  its  traditional  markets. 
Therefore,  we  seek  comment  generally 
on  how  ATCOM  should  be  allowed  to 
respond  to  competitive  threats,  and 
how,  if  at  all.  our  guidelines  should  be 
adjusted  in  such  circumstances." 

51.  Specifically,  we  seek  comment  on 
two  variants  of  the  ceihng  approach. 
The  first  requires  that  proposed  tariff 
offerings  be  subject  to  duration 
requirements.  For  exmple.  if  a  new 
ATCOM  proposal  cut  the  price  of  a 
service.  ATCOM  might  be  required  to 
keep  the  new  tariff  in  effect  for  a 
specific  length  of  time  (e.^'..  6  months.  3 
years,  5  years).  Under  the  ceiling 
approach,  the  dominant  carrier  would 
need  to  receive  specific  regulatory 
approval  to  raise  prices.  Thus,  under 
this  variant,  ATCOM  would  have  to 
commit  itself  at  the  outset  to 
maintaining  the  rate  cuts  for  a 
substantial  period  of  time.  The  economic 
logic  of  this  approach  is  the  same  as  thai 
underlying  imposition  of  price  ceilings:  it 
removes  the  prospect  of  supernormal 
profits  in  the  future  and  thus  the 
incentive  to  cut  prices  to 
unremunerative  levels  in  the  short  run."^ 

52.  Another  tactic  for  limiting 
predation  focuses  on  the  effects  of 
predation  rules  on  pre-entry  economic 
welfare.  Under  any  rule  which  allows 
some  frpedom  to  respond  to  competition, 
prices  will  be  maintained  at  higher 
levels  before  entry  occurs  (assuming  no 
or  ineffective  regulation)  than  they 
would  be  if  no  post-entry  response  were 
permitted.  If  a  firm  knows  it  can  respond 
after  entry  occurs,  it  will  have  less 
incentive  to  maintain  prices  at  low, 
entry-deterring  levels  than  it  would  if  it 


"'  We  also  encourage  comtients  on  huw 
slundiirds  advanced  by  antitrust  scholars  to  judce 
whelher  a  firms  pricing  policies  are  predatory  mijihl 
lip  adapted  to  our  particular  aecds.  Arceda  and 
'I'lirner.  Buumol,  Bork  and  Polncr  are  examples  of 
scholars  who  have  such  standards:  examples  of 
standards  advanced  include  long  run  (marginal) 
cc'st.  short  run  marginal  cost  end  average  variable 
c:ost.  We  recognize  there  is  a  range  of  positions  on 
this  issue.  Sep.  e.g..  John  S.  NfcKee.  Predatory 
Pricing  Revisited.  |oumal  of  Law  and  Economics 
Vol.  XXIII  (2)  (October  1980):  Douglas  F.  Greer.  A 
Critique  ofAreeda  and  Turntr's  Standard  for 
Preflatory  Practices.  AntitrusH  Bulletin  (Summer 
1979).  For  an  overall  discussion  and  specific 
references,  see  Paul  L  |osko«v  and  Alvin  Klevorick 
A  Frameivork  for  Analyzing  Predatory  Pricing 
Policy.  89  Yale  L.J.  201  (December  1979). 

''-  Comments  are  invited  on  the  possible 
relevance  of  American  Tchptone  and  Tclp;^n.ipli 
Company  v.  FCC.  487  F.2d  Mf  (2d  Cir.  1973)  to  such 
an  approach. 


knew  it  would  not  be  permitted  to 
respond  In  the  post-entry  period.  This 
proposal  assumes  that  the  dominant 
firm  possesses  exceptional  foresight, 
and  is,  therefore,  in  a  position  to 
anticipate  all  the  forms  competition 
might  take  and  price  accordingly.  We 
seek  comment  on  how  realistic  this 
assumption  is.  Nonethelsss.  while  most 
economists  would  argue  that 
competitive  responses  are  part  of  the 
competitive  process,  and  a  way  of 
spreading  its  benefits,  we  seek  comment 
on  whether  this  approach  may  be  useful 
in  some  circumstances.  However,  we 
recognize  that  inability  to  withdraw  a 
price  cut  will  necessarily  have  the  effect 
of  making  the  incumbent  firm  reluctant 
to  experiment  with  new.  innovative 
pricing  arrangements. 

Alternative  5:  Fully  Distributed  Cost 
(FDC) 

53.  An  additional  alternative  is  to 
continue  our  present  approach,  relying 
on  a  more  elaborate  version  of  the 
Interim  Cost  Allocation  Manual  (ICAM). 
to  accommodate  our  tariff  review 
practice  to  the  changing  competitive 
environment.  ^^  We  might  also  apply 
standards  for  acceptable  tariffs  similar 
to  those  enunciated  recently  in  our 
Private  Line  Rate  Structure  Order.  We 
are  concerned,  however,  that  this 
approach  may  not  be  sufficiently 
flexible  to  accommodate  an  increasingly 
competitive  environment.  As  we  noted 
in  the  Private  Line  Rate  Structure  Order. 
FDC  tariffs  for  each  service  offering 
might  undermine  competition  and  the 
efficient  provision  of  services  to 
customers.  We  seek  comment  and 
evidence  on  the  following  questions: 

(1)  To  what  extent  is  FDC  compatible 
with  an  economic  approach  to 
telecommunications  regulation? 

(2)  What  are  the  efficiency  effects  of 
reliance  on  FDC? 

(3)  What,  if  any.  are  the  equity 
considerations  that  can  only  be  met 
through  FDC? 

(4)  If  a  FDC  methodology  is  used, 
should  it  be  based  on  current  procedures 
as  laid  out  in  the  ICAM?  If  some 
alternative  would  be  better,  is  it  based 
on  gross  revenues,  directly  attributable 
costs,  relative  output  or  some  other 
measures?  Commenters  should  explain 
how  their  suggested  criteria  would 
operate  in  an  increasingly  competitive 
envieonment. 

(5)  As  competition  develops  to 
different  degrees  for  different  services. 


.1.1  vv'e  repeal  that  this  docket  is  not  directed  at 
evaluating  the  traditional  "non-optional"  M'FS 
offering.  Hence,  adopting  this  approach  would  not 
require  an  examination  of  existing  off-peak  discount 
practices. 


what  incentives  will  ATCOM  have  to 
reallocate  common  costs?  How  should 
the  Commission  respond  to  ATCOM's 
attempts  to  respond  to  those  incentives? 

(6)  What  are  the  implications  of  an 
FDC  methodology  for  entry  policies  in 
competitive  markets  for  unregulated 
substitutes? 

(7)  What  dynamic  considerations 
(productivity  improvement  and  cost 
reduction)  should  govern  exceptions  to 
strict  application  of  the  FDC  guidelines? 

V.  Conclusion  and  Ordering  Clauses 

54.  Pursuant  to  our  authority  under 
Sections  4(i)  and  (j).  201-205.  and  403  of 
the  Communications  Act,  as  amended. 
47  U.S.C.  154{i)(j).  201-205.  and  403.  it  is 
ordered  that  comments  on  the  proposed 
guidelines  shall  be  due  on  February  1. 
1985,  with  reply  comments  due  on 
March  1. 1985. 

55.  For  purposes  of  this  non-restricted 
notice  and  comment  proceeding, 
members  of  the  public  are  advised  that 
e.\  parte  contacts  are  permitted  from  the 
time  the  Commission  adopts  a  notice  of 
proposed  rulemaking  until  the  time  a 
public  notice  is  issued  stating  that  a 
substantive  disposition  of  the  matter  is 
to  be  considered  at  a  forthcoming 
meeting  or  until  a  final  order  disposing 
of  the  matter  is  adopted  by  the 
Commission,  whichever  is  earlier.  In 
general,  an  ex  parte  presentation  is  any 
written  or  oral  communication  (other 
than  formal  written  comments/ 
pleadings  and  formal  oral  arguments) 
between  a  person  outside  the 
Commission  and  a  Commissioner  or  a 
member  of  the  Commission's  staff  which 
addresses  the  merits  of  the  proceeding. 
Any  person  who  submits  a  written  ex 
parte  presentation  must  serve  a  copy  of 
that  presentation  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file. 
Any  person  who  makes  an  oral  ex  parte 
presentation  addressing  matters  not 
fully  covered  in  any  previously-filed 
written  comments  for  the  proceeding 
must  prepare  a  written  summary  of  that 
presentation:  on  the  day  of  oral 
presentation,  that  written  summary  must 
be  served  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file, 
with  a  copy  to  the  Commission  official 
receiving  the  oral  presentation.  Each  ex 
parte  presentation  described  above 
must  state  on  its  face  that  the  Secretarj' 
has  been  served,  and  must  also  state  by 
docket  number  the  proceeding  to  which 
it  relates.  See  generally  Section  1.1231  of 
the  Commission's  Rules.  47  CFR  1.1231. 
All  relevant  and  timely  comments  and 
reply  comments  will  be  considered  by 
the  Commission.  In  reaching  its 
decision,  the  Commission  may  take  into 
account  information  and  ideas  not 
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cuntained  in  the  comments,  provided 
Ihut  .such  infonnalion  or  a  writing 
indicating  the  nature  and  source  uf  such 
information  is  placed  in  the  public  file, 
and  provided  that  the  fact  of  the 
Commission's  reliance  on  sue  h 
information  is  noted  in  the  Report  and 
Order. 

56.  In  accordance  with  the  provisions 
of  47  CFR  1.419{b).  an  original  and  six 
copies  of  all  commcnt<«.  replies, 
pleadings,  briefs  and  other  document 
filed  in  this  proceeding  shall  be 
furnished  to  the  Commission.  Members 
of  the  public  who  wish  to  express  their 
views  by  participating  inforn»ally  may 
do  so  by  submitting  one  or  more  copies 
of  their  comments,  without  regard  to 
form  (as  long  as  the  docket  number  is 
clearly  stated  in  the  heading).  Copies  of 
all  Tilings  will  be  available  for  public 
inspection  during  regular  business  hours 
in  the  Commissions  Docket  Reference 
Room  (Room  239)  at  its  headquarters  in 
Washington.  DC.  1919 M  Street.  NW. 

57.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  it  is  certified  that 
the  guidelines  proposed  in  this 
proceeding  are  exempt  from  application 
of  the  statute  because  they  will  not  have 
a  significant  economic  impact  on  a 
substantial  nvmber  of  shall  entities. 
Although  some  local  exchange  carriers 
are  small,  local  telephone  companies  do 
not  appear  to  fall  within  the  Regulatory 
Flexibility  Act's  definition  of  a  "small 
entity,"  which  incorporates  the 
definition  of  a  "small  business'  in 
Section  3  of  the  Small  Business  Act.  The 
latter  definition  excludes  any  business 
that  is  dominant  in  its  field  of  operation. 
Exchange  carriers,  even  small  ones, 
enjoy  a  dominant  monopoly  position  in 
their  local  service  area.  This 
Commission  has  found  all  exchange 
carriers  to  be  dominant  in  the 
Competitive  Carrier  Rulcmak:n<^.  85 
FCC  2d  1,  23-24  (1980).  This  certification 
shall  be  provided  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  pursuant  to  Section  605 
of  the  RpEulatorv  Flexibility  Act,  5 
U.S.C.  605. 

Federal  Communirat;,>ns  Commission. 
WiUiaiB  |.  Tricarico. 

Serrftary. 

Statement  of  Chairman  Mark  S.  Fowler 

In  this  Notice  of  Proposed 
Rulemaking,  the  Commission  addresses 
important  is.sues  of  pricing  policy  that 
must  be  resolved  to  ensure  a  successful 
transition  from  regulated  monopoly  to 
competitive  market  organization  in 
telecommunications.  D.iring  this 
transition  period,  entry  into  the  industry 
has  been  freed,  a  competitive  resale 
policy  has  been  implemented  to  limit 


unwarranted  price  discrimination,  and 
we  have  made  progress  toward 
resolution  of  our  serious  fixed  cost 
recovery  problem  through  imposition  of 
a  customer  line  charge.  AT*T  remains 
subject  to  extensive  regulatory  oversight 
by  the  Commission  and.  I  would  stress, 
will  continue  to  remain  subject  to  this 
scrutiny  as  a  result  of  any  action 
contemplated  in.  or  that  might  be  taken 
in  direct  consequence  of.  this 
proceedi.ng. 

Mere  we  seek  comment  to  help  us 
formulate  guidelines  governing  AT&T's 
optional  MTS  rates  and  rate  structure 
plans.  While  continued  regulatory 
scrutiny  of  AT&T's  pricing  decisions  is 
fully  warranted  and  consistent  with  a 
measured  transition  to  a  more 
competitive  environment,  the  public 
interest  requires  that  AT&T  be  given 
some  freedom  to  compete.  The  public 
benefits  especially  if  that  freedom  can 
be  manifested  in  innovative  pricing 
proposals  that  not  only  lower  prices  for 
consumers  but  also  help  us  meet  our 
fixed  cost  recovery  constraint. 

Indeed,  it  is  incumbent  on  us  to  lake 
steps  to  encourage  that  kind  of 
competition  by  AT&T,  in  part  so  we  can 
determine  whether  more  reliance  on  a 
competitive,  self-policing  model  is 
warranted,  and  in  part  to  discourage 
passive,  noncompetitive  behavior  on 
AT&T's  part.  If  we  do  not  permit  AT&T 
to  respond  to  competition,  we  might  well 
end  up  with  rates  that  are  too  high  today 
and  with  excess  capacity  and  low  rates 
of  capacity  utilization  during  the  1990's. 
Moreover,  a  "competitive"  industry 
structure  that  is  merely  an  artifact  of 
umbrella  pricing  and  dominant  firm 
passivity  supplies  scant  basis  for 
prudent  deregulation. 

The  Commission  is  operating  in  a 
difficult  situation  because  we  have  a 
serious  fixed  cost  recovery  constraint.  In 
this  kind  of  environment,  multipart 
pricing  may  have  a  role  to  play.  We  seek 
to  develop  a  workable  set  of  guidelines 
on  this  innovative  pricing  approach. 
Another  proposal  that  is  set  forth  for 
comment  in  the  Notice  of  Proposed 
Rulemaking  would  make  increased 
contribution  to  fixed  cost  recovery 
within  a  given  service  category  a 
criterion  of  acceptability  for  price 
discount  proposals.  If  such  gains  can  be 
reasonably  expected  to  flow  from  a 
pricing  proposal,  this  implies  that  all 
consumers,  not  just  those  who  take 
advantage  of  the  price  cuts,  are  made 
better  off  as  a  result  of  the  offering.  If 
the  logic  that  underlines  this  result  can 
withstand  critical  scrutiny  and.  .ij»ain,  if 
we  can  develop  workable  guidelines,  we 
will  have  accomplished  something  very 
worthwhile. 


I  am  heartened  that  this  decision 
moves  the  telecommunications  industry 
one  step  closer  to  a  level  playing  field, 
where  market  forces  supplant  pervasive 
govrrnmcnial  intervention.  At  the  same 
time,  it  steers  a  moderate  course, 
guuianleeing  that  an  increase  in  hililmle 
for  the  dominant  carrier's  pricing  does 
not  harm  growing  competition.  I  look 
forward  to  .studying  Ihe  comments  on 
the  proposals  set  forth  here. 

|KR  Ooc.  85-948  Filed  1-11-85:  8:45  ..mj 
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47  CFR  Parts  63  and  76 

IDocltet  Nos.  18891,  19659,  20767,  21002; 
RM  Nos.  2695,  2723,  3999,  4164,  and  4241 1 

Certain  Aspects  of  Cable  Television 
Systems;  Correction 

AQENCV:  Federal  Communications 

Commission. 

ACTION:  Memorandum  opinion  and  order 

dismissing  Petitions  and  Terminating 

Proceedings:  Correction. 

summary:  On  December  17. 1984.  the 

Commission  published  a  Memorandum 

Opinion  and  Order  in  the  Federal 

Register  (49  F1^  48949)  concerning  Cable 

Television  and  Part  63  of  the 

Commission's  Rules.  Inadvertently,  the 

assigned  FCC  number  was  referred  to  as 

FCC  84-606.  The  correct  FCC  numbor  is 

84-612. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

ludith  Herman,  (202)  632-6302. 

William  |.  Tricarico, 

Secretary,  FedtTal  Communications 

Commission. 

|FR  Dor.  85-<M9  Filed  1-11-85;  8:45  iimj 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospfieric 
Administration 

50  CFR  Parts  611  and  655 
I  Docket  No.  31220-2441 

Atlantic  Mackerel,  Squid,  and 

Butterfish  Fisheries 

AGENCY:  National  Marine  Fisheries 
Seivire  (.\MFS).  NOAA.  Commerce. 
ACTION:  Notice  of  proposed  allocation  of 
reserve. 


SUMMARY:  NOAA  proposes  to  allocate 
13.941  metric  tons  (mt)  of  Atlantic 
mackerel  to  the  total  allowable  level  of 
foreign  fishing  (TALFF).  This  action  is 
allowed  by  regulations  implementing  the 
Fishery  Management  Plan  for  the 
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Atlantic  Mackerel,  Squid,  and  Butterfish 
Fisheries  (FMP).  The  intended  effect  of 
the  allocation  is  to  promote  full 
utilization  of  the  optimum  yield  by  all 
harvesters  of  this  fishery. 

DATE:  January  14, 1985.  Comments  must 
be  submitted  in  writing  on  or  before. 

ADDRESS:  Comments  should  be:sent  to 
Snlvalore  A.  Testaverde,  NMFS.  State 
Fish  Pier,  Gloucester,  MA  01930-3097. 
Mark  "Comments  on  Atlantic  Mackerel 
Reserve"  on  the  outside  of  the  envelope. 
FOR  FURTHER  INFORMATION  CONTACT: 
Salvatore  A.  Testaverde.  617-281-3000, 
extension  273. 

SUPPLEMENTARY  INFORMATION:  Section 
655.23(a)(1)  established  a  mechanism  to 
allocate  all  or  part  of  the  mackerel 
reserve  to  TALFF  (48  FR  44834. 
September  30, 1983J.  For  the  1984-1985 
(April  1, 1984  through  March  31, 1985) 
fishing  year,  a  reserve  of  28,500  mt  of 
Atlantic  mackerel  was  established  (49 
FR  13373.  April  4. 1984).  The  regulations 
require  the  Director,  Northeast  Region, 
NMFS  (Regional  Director),  to  project  the 
total  domestic  mackerel  harvest  for  the 
entire  fishing  year,  based  on  U.S. 
landings  from  April  through  September 
and  the  results  of  a  survey  of  the  intent 
of  domestic  fishermen  to  harvest 
mackerel  during  the  remainder  of  the 
year.  Upon  this  projection,  the  Regional 
Director  determines  the  disposition  of 
the  reserve  allocation. 

The  reported  domestic  commercial 
landings  of  Atlantic  mackerel  from  April 
1. 1984,  through  September  30, 1984. 


were  1.484  mt,  and  this  figure  was  used 
to  project  the  total  catch  for  the  entire 
fishing  year.  The  Regional  Director 
estimates  that  U.S.  landings,  including 
an  estimated  recreational  catch  of  4.000 
mt  (similar  to  the  1983-1984  fishing 
year),  would  total  7,000  to  8.000  mt.  The 
November/December  1984  survey  of 
Atlantic  mackerel  processors  indicated 
that  they  intend  to  take  approximately 
5.000  mt  for  the  fishing  year. 

Additionally.  NOAA  has  approved 
two  mackerel  joint  ventures  (JVs)  for  the 
current  fishing  year.  Both  JVs  are 
renewels,  first  approved  at  the 
beginning  of  this  fishing  year.  Both  JVs 
have  requested  mackerel  amounts  for 
directed  foreign  fishing  beginning  early 
in  1985,  the  last  three  months  of  the     "• 
1984-1985  fishing  year,  which  will  total 
38.200  mt.  Since  the  1984-1985  TALFF  is 
28.500  mt,  the  directed  fishing  amount 
requested  will  require  transferring  part 
of  the  reserve  to  TALFF.  The  TALFF 
already  harvested  by  foreign  nations 
and  the  additional  TALFF  needed  by 
foreign  nations  for  directed  fishing  and 
bycatch  for  the  remainder  of  the  fishing 
year  will  require  a  transfer  of  13,941  mt 
of  Atlantic  mackerel  from  reserve.  The 
new  TALFF  of  42,441  mt  is  expected  to 
accommodate  directed  fishing  by  all 
foreign  nations  within  the  fishery 
conservation  zone. 

Bycatch  specifications  will  be 
adjusted  accordingly  as  specified  for 
squid  at  §  655.21(b)(l)(iv)(A)  and  (B). 
and  (v),  and  for  butterfish  at 
§  655.21{b)(3)(iii).  The  following  species" 


bycatch  TALFF  specifications  will 
increase:  Loligo,  1  percent;  Illex.  1 
percent;  and  butterfish,  1  percent. 

The  domestic  annual  harvest  of  26,500 
mt  is  expected  to  accommodate  the 
domestic  fishing  industry.  The  remaining 
14,559  mt  in  reserve  will  be  held  pending 
another  potential  JV  for  Atlantic 
mackerel  that  will  purchase  over  the 
side  from  U.S.  fishermen  but  is  not 
expected  to  request  any  mackerel  for  a 
directed  foreign  fishery. 

Comments  on  this  proposed  allocation 
of  reserve  will  be  considered  by  the 
Regional  Director  in  the  final  allocations 
decision. 

Classification 

,  This  action  is  required  by  50  CFR  Part 
655.  and  complies  vyith  Executive  Order 
12291. 

List  of  Subjects 

50  CFR  Part  611 

Fisheries,  Foreign  relations,  Reporting 
and  recordkeeping  requirements. 

50  CFR  Part  655 

Fisheries,  Reporting  and 
recordkeeping  requirements 

(16  U.S.C.  1801  el.  seq.) 

Dated:  January  7, 1985. 
Joseph  W.  Angelovic, 

Deputy  Assistant  Administrator  for  Science 
and  Technology,  National  Marine  Fisheries 
Service.     ' 
(FR  Doc.  85-877  Filed  1-11-85;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

19S5  Feed  Grain  Program; 
Determinations  Regarding  ttie 
Proclamation  of  1985-Crop  Program 
Provisions  for  Com,  Sorghum,  Barley, 
Oats,  and  Rye 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Notice  of  Determinations  of  the 
1985-crop  feed  grain  loan  and  purchase 
rates,  established  (target)  prices, 
acreage  reduction  program,  and  other 
program  provisions. 


r.  The  purpose  of  this  notice  is 
to  a^irm  the  following  determinations 
made  by  the  Secretary  of  Agriculture  on 
September  14. 1984  with  respect  to  the 
1985  crops  of  com.  sorghum,  barley, 
oats,  and  rye:  (1)  The  loan  and  purchase 
levels  per  bushel  shall  be  $2.55  for  com, 
$2.42  (4.32  per  cwt.)  for  sorghum.  $2.08 
for  barley.  $1.31  for  oats,  and  $2.17  for 
rye;  (2)  the  established  (target)  price 
levels  per  bushel  are  $3.03  for  com.  $2.88 
for  sorghum  (S5.14  per  cwt.).  $2.60  for 
barley,  and  $1.60  for  oats:  (3)  an  acreage 
reduction  program  will  be  in  effect  for 
feed  grains  with  a  uniform  reduction  of 
10  percent  for  com.  sorghum,  barley, 
and  oats:  (4)  the  feed  grain  base 
acreages  for  1985  will  be  the  average 
acreage  planted  and  considered  planted 
to  feed  grains  in  1983  and  1984:  (5) 
grazing  of  acreage  conservation  reserve 
acreage  will  not  be  permitted  during  the 
five  principal  growing  months:  (6)  there 
will  be  advance  deficiency  payments:  (7) 
a  determination  as  to  whether  entry  will 
be  permitted  into  the  farmer-owned 
reserve  will  be  made  at  a  later  date:  (8) 
offsetting  compliance  will  not  be 
required:  (9)  binding  contracts  must  be 
executed  by  producers  in  order  to 
participate  in  the  1985  Feed  Grain 
Program:  (10)  barley  producers  shall  be 
eligible  for  payments:  (11)  malting 


barley  shall  not  be  exempt  from  the  feed 
grain  acreage  reduction  program:  (12) 
com  silage  will  not  be  available  for 
price  support  loans:  and  (13)  popcom 
acreage  is  not  included  in  the  program. 
These  determinations  are  made  in 
accordance  with  Sections  105B,  lOTC, 
and  110  of  the  Agricultural  Act  of  1949, 
as  amended  (hereinafter  referred  to  us 
the    1949  Act"). 

EFFECTIVE  DATE  September  14,  1S84. 
AOOIIESS;  Dr.  (loward  C.  Williams. 
Director.  Commodity  Analysis  Division. 
IISDA-ASCS.  Room  3741  South 
Building.  P.O.  Box  2415.  Washington. 
DC.  20013. 

FOA  FIMTHER  INFORMATION  CONTACT: 

Orviile  I.  OverboH,  .Agricillural 
Fconomist.  Commodity  Analysis 
Division.  USDA-ASCS.  P.O.  Box  2415. 
Washington.  DC.  20013  or  call  (202) 
447-4417.  The  Final  Regulatory  Impact 
Analysis  describing  the  options 
considered  in  developing  this  notice  of 
determination  is  available  on  request 
from  the  above-named  individual. 
SUPPLEMENTARY  INFOHMATIOM:  This 
notice  h<is  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  designated  as  "major".  It  has 
been  determined  that  these  program 
provisions  will  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more. 

The  title  and  number  of  the  federal 
assistance  programs  to  which  this  notice 
applies  are:  Title — Feed  Grain 
Production  Stabilization:  Number  10.055 
and  Title — Commodity  Loans  and 
Purchases:  Number  10  051.  as  found  in 
the  Catalog  of  Federal  Domestic 
Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  these  determinations. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  signiTicant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 


con.suItation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
29115  dune  24.  1983). 

This  notice  sets  forth  determiniitions 
with  respect  to  the  following  issues 
which  are  described  briefly: 

1 .  Loan  and  Purchase  Level.  Section 
105B(a)(l)  of  the  1949  Art  provides  that 
the  Secretary  shall  make  available  to 
producers  loans  and  purchases  for  the 
1985  crop  of  corn  at  such  a  level,  not  less 
than  $2.55  per  bushel,  as  the  Secretary 
determines  will  encourage  the 
exportation  of  feed  grains  and  not  result 
in  excessive  total  stocks  of  feed  grains 
after  taking  into  consideration  the  cost 
of  producing  com,  supply  and  demand 
condi'ions,  and  world  prices  for  corn. 
Section  105B(a)(2)  provides  that  the 
Secretary  shall  make  available  to 
producers  loans  and  purchases  for  the 
1985  crops  of  grain  sorghum,  barley, 
oats,  and  rye  at  such  levels  as  the 
Secretary  determines  is  fair  and 
reasonable  in  relation  to  the  level  that 
loans  and  purchases  are  made  available 
for  com.  taking  into  consideration  the 
feeding  value  of  such  commodity  in 
relation  to  com  and  other  factors 
specified  in  Section  401(b)  of  the  1949 
Act. 

2.  Es'abHshed (Target)  Price.  Section 
105B(b)(l)(C)  of  the  1949  Act  provides 
that  the  established  (target)  price  for 
1985-crop  com  shall  not  be  less  than 
$3.03  per  bushel.  The  Secretary  may 
adjust  this  established  (target]  price  to 
reflect  any  change  in  (i)  the  average 
adjusted  cost  of  production  per  acre  for 
the  two  crop  years  immediately 
preceding  the  year  for  which  the 
determination  is  made  from  (ii)  the 
average  adjusted  cost  of  production  per 
acre  for  the  two  crop  years  immediately 
preceding  the  year  previous  to  the  one 
for  which  the  determination  is  made. 
Section  105B(b)(l)(E)  of  the  1949  Act 

■  provides  that  the  payment  rate  for  grain 
sorghum,  oats,  and,  if  designated  by  the 
Secretary,  barley,  shall  be  such  rate  as 
the  Secretary  determines  fair  and 
reasonable  in  relation  to  the  rate  at 
which  payments  are  made  available  for 
corn. 

3.  Acreage  Reduction  Program  (ARPf 
and  Cash  Land  Diversion  Program 
fCLDJ.  Sections  105B(e)  (1)  and  (2)  of  the 
1949  Act  provide  that  the  Secretary  may  ' 
establish  an  ARP  for  the  1985  crop  of 
feed  grains  if  the  Secretary  determines 
that  the  total  supply  of  feed  grains,  in 
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the  absence  of  such  a  program,  will  be 
excessive,  taking  into  account  the  need 
for  an  adequate  carryover  to  maintain 
reasonable  and  stable  supplies  and 
prices  and  to  meet  a  national 
emergency.  Section  10^(e)(l)(C)  of  the 
1949  Act  provides  that  If  the  Secretary 
estimates  that  the  quantity  of  com  on 
hand  in  the  United  States  on  September 
30, 1985  (not  including  any  quantity  of 
com  produced  in  the  United  States 
during  calendar  year  1985)  will  exceeii 
1.1  billion  bushels,  the  Secretary  shall 
provide  for  a  CLD  program  under  which 
the  acreage  planted  to  feed  grains  for 
harvest  on  the  farm  would  be  limited  to 
the  acreage  base  for  the  farm  reduced 
by  a  total  of  at  least  5  percent  and  may 
provide  for  an  ARP.  If  the  Secretary 
implements  a  combined  CLD  program 
and  an  ARP,  the  total  reduction  required 
by  the  Secretary  shall  not  exceed  20 
percent.  Any  reduction  required  in 
excess  of  15  percent  shall  be  equally 
apportioned  between  a  CLD  program 
and  an  ARP.  The  Secretary  shall 
announce  whether  an  ARP  is  to  be  in 
effect  for  the  1985  crops  of  com. 
sorghum,  oats  and,  if  designated,  barley 
by  not  later  than  September  30, 1984. 
However,  the  Secretary  may  make 
appropriate  adjustments  in  the 
announced  ARP  not  later  than  October 
30, 1984.  if  the  Secretary  determines  that 
there  has  been  a  significant  change  in 
the  total  supply  of  feed  grains  since  the 
earlier  announcement.  Such  limitation 
shall  be  achieved  by  applying  a  uniform 
percentage  reduction  to  the  acreage 
base  for  each  feed  grain-producing  farm. 
Producers  who  knowingly  produce  feed 
grains  in  excess  «f  the  permitted  feed 
grain  acreage  for  the  farm  shall  be 
ineligible  for  feed  grain  loans, 
purchases,  and  payments  with  respect  to 
that  farm.  In  addition,  a  number  of  acres 
on  the  farm  determined  by  dividing  (1) 
the  product  obtained  by  multiplying  the 
number  of  acres  required  to  be 
withdrawn  from  the  production  of  feed 
grains  times  the  number  of  acres 
actually  planted  to  feed  grains  by  (2)  the 
number  of  acres  authorized  to  be 
planted  to  feed  grains  under  a  limitation 
established  by  the  Secretary,  shall  be 
devoted  to  conservation  uses  in 
accordance  with  regulations  issued  by 
the  Secretary. 

If  a  CLD  program  is  implemented, 
such  payments  are  to  be  made  in  an 
amount  computed  by  multiplying  (1)  the 
diversion  payment  rate,  by  (2)  the  farm 
program  payment  yield  for  the  crop,  by 
(3)  the  additional  acreage  diverted  under 
the  CLD  program.  The  CLD  payment 
rate  for  the  1985  crop  of  com  is  to  be 
established  by  the  Secretary  at  not  less 
than  $1.50  per  bushel.  CLD  payment 


rates  for  sorghum,  barley  and  oats  will 
be  set  at  such  level  as  the  Secretary 
detei  mines  is  fair  and  reasonable  in 
relation  to  the  CLD  payment  rate  for 
corn.  The  Secretary  is  required  to  make 
not  less  than  50  percent  of  the  CLD 
program  payments  to  producers  of  the 
1985  crop  of  feed  grains  as  soon  as 
practicable  after  a  producer  enters  into 
a  CLD  contract  and  in  advance  of  any 
determination  of  performance. 

4.  Establishment  of  Acreage  Bases. 
Section  105B(e)(2)  of  the  1949  Act 
provides  that  the  acreage  base  for  any 
farm  for  the  purpose  of  determining  any 
reduction  required  to  be  made  for  any 
year  as  the  result  of  a  limitation  shall  be 
the  acreage  planted  on  the  farm  to  feed 
grains  for  harvest  in  the  crop  year 
immediately  preceding  the  year  for 
which  the  determination  is  made  or,  at 
the  discretion  of  the  Secretary,  the 
average  acreage  planted  to  feed  grains 
for  harvest  in  the  two  crop  years 
immediately  preceding  the  year  for 
which  the  determination  is  made.  The 
Secretary  may  make  adjustments  to 
reflect  established  crop-rotation 
practices  and  to  reflect  such  other 
factors  as  the  Secretary  determines 
should  be  considered  in  determining  a 
fair  and  equitable  base. 

5.  Haying  and  Grazing  of  Land 
Devoted  to  Acreage  Conservation 
Reserve  (ACR).  Section  105B(e)(4)  of  the 
1949  Act  provides  the  Secretary  may 
permit  all  or  any  part  of  land  designated 
as  acreage  conservation  reserve  to  be 
devoted  to  sweet  sorghum,  hay  and 
grazing  or  the  production  of  guar, 
sesame,  safflower,  sunflower,  castor 
beans,  mustard  seed,  crambe.  plantago 
ovato,  flaxseed,  triticale,  rye,  or  other 
commodities,  if  the  Secretary 
determines  that  such  crop  production  is 
needed  to  provide  an  adequate  supply  of 
such  commodities,  is  not  likely  to 
■increase  the  cost  of  price  support 
programs,  and  will  not  affect  farm 
income  adversely.  The  regulations 
issued  by  the  Secretary  with  respect  to 
acreage  required  to  be  devoted  to 
conservation  uses  shall  assure 
protection  of  such  acreage  h-om  weeds 
and  wind  and  water  erosion. 

6.  Advance  Deficiency  Payments. 
Section  107C  of  the  1949  Act  provides 
that,  if  the  Secretary  establishes  an 
acreage  reduction  or  acreage  set-aside 
program  for  feed  grains  and  determines 
that  deficiency  payments  will  likely  be 
made  for  such  crop,  the  Secretary  may 
make  available  advance  deficiency 
payments  to  producers  who  agree  to 
participate  in  such  program. 

7.  Farmer-Owned  Reserve  Program. 
Section  110  of  the  1949  Act  provides  that 
the  Secretary  shall  formulate  and 


administer  a  program  under  which 
producers  of  feed  grains  will  be  able  to 
store  such  feed  grains  when  feed  grains 
are  in  abundant  supply  and  extend  the 
time  period  for  their  orderly  marketing. 
Under  such  program,  the  Secretary  shall 
provide  original  or  extended  price 
support  loans  at  such  level  of  support  as 
the  Secretary  determines  appropriate, 
except  that  the  loan  rate  shall  not  be 
less  than  the  current  level  of  support 
provided  under  the  feed  grain  program 
established  in  accordance  with  Section 
105B  of  the  1949  Act.  The  program  may 
provide  for  (1)  repayment  of  such  loans 
in  not  less  than  3  years  nor  more  than  5 
years;  (2)  payments  to  producers  for 
storage  in  such  amounts  and  under  such 
conditions  as  the  Secretary  determines 
appropriate  to  encourage  producers  to 
participate  in  the  program;  (3)  a  rate  of 
interest  not  less  than  the  rate  of  interest 
charged  CCC  by  the  United  States 
Treasury,  except  that  the  Secretary  may 
waive  or  adjust  such  interest  as  the 
Secretary  deems  appropriate;  (4) 
recovery  of  amounts  paid  for  storage, 
and  for  the  payment  of  additional 
interest  or  other  charges  if  such  loans 
are  repaid  by  producers  before  the 
market  price  for  feed  grains  has  reached 
the  trigger  release  level;  and  (5) 
conditions  designed  to  induce  producers 
to  redeem  and  market  the  feed  grains 
securing  such  loans  without  regard  to 
the  maturity  dates  thereof  whenever  the 
Secretary  determines  that  the  market 
price  for  feed  grains  has  attained  a 
specified  trigger  release  level,  as 
determined  by  the  Secretary.  The 
Secretary  shall  announce  the  terms  and 
conditions  of  the  producer  storage 
program  as  far  in  advance  of  making 
loans  as  practicable.  In  such 
armouncements,  the  Secretary  shall 
specify  the  quantity  of  feed  grains  to  be 
stored  under  the  program  which  the 
Secretary  determines  appropriate  to 
promote  the  orderly  marketing  of  feed 
grains.  The  Secretary  may  place  an 
upper  limit  on  the  amount  of  feed  grains 
placed  in  the  reserve  but  such  upper 
limit  may  not  be  less  than  1  biUion 
bushels  of  feed  grains. 

8.  Offsetting  Compliance.  Section 
105B(g)  of  th^  1949  Act  provides  that  the 
Secretary  may  issue  such  regulations  as 
the  Secretary  determines  to  be 
necessary  to  carry  out  the  feed  grain 
program.  The  Secretary  may  promulgate 
regulations  providing  for  offsetting 
compliance  requirements.  If  such 
regulations  are  implemented,  operators 
and  owners  of  farms  must  ensure  that 
all  of  the  farms  in  which  they  have  an 
interest  are  in  compliance  with  the 
program  requirements  which  are 
specified  with  respect  to  the  feed  grain 
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program,  such  as  planting  within  the 
established  feed  graih  acreage  base  or 
the  nomiul  crop  acreage  established  for 
such  farms,  in  order  to  be  eligible  for 
program  benefits. 

9.  Binding  Contracts.  The  Secretary 
may  require  that  program  contracts 
between  producers  and  CCC  be  binding. 
These  contracts  may  also  provide  for 
liquidated  damages  in  the  event 
producers  do  not  fulfill  the  terms  and 
conditions  of  the  contracts. 

10.  Barley  as  an  Eligible  Commodity 
for  Payment  Purposes  L'ndtjr  the  Feed 
Grain  Program.  Section  105B(b)(l)(E)  of 
the  1949  Act  gives  the  Secretary 
discretionary  authority  to  include  or 
exclude  barley  as  a  commodity  eligible 
for  payments  under  the  feed  grain 
program.  In  the  past,  barley  has  been 
included  as  an  eligible  commodity  with 
the  exception  of  the  1967. 1968  and  1971 
programs.  If  barley  were  not  included  in 
the  1985  program,  barley  producers 
would  not  be  eligible  to  receive 
payments  under  the  feed  grnin  program 
for  their  crops  but  would  be  eligible  for 
the  price  support  loan  and  purchase 
program  and  farmer-owned  grain 
reserve  program. 

11.  Exemption  of  Malting  Barley.  In 
accordance  with  Section  105B(p)|2)  of 
the  1949  Act,  the  Secretary  may  provide 
that  no  producer  of  malting  barley  shall 
be  required  as  a  condition  of  eligibility 
for  feed  grain  loans,  purchases,  and 
payments  to  comply  with  any  acreage 
limitation  if  such  producer  has 
previously  produced  a  malting  variety  of 
barley,  plants  barley  only  of  an 
acceptable  malting  variety  for  harvest, 
and  meets  other  conditions  as  the 
Secretary  may  prescribe. 

12.  Non-Recourse  Loans  and 
Ihirchases  for  Corn  Si/age  Grain 
Equivalent.  The  Agricultural  Programs 
Adjustment  Act  of  1984  amended 
Section  105B(a)  of  the  1949  Act  to 
provide  that  the  Secretary  may  make 
available  loans  and  purchases  to 
participating  producers  who  cut  the  1985 
com  crop  for  silage.  Such  loans  and 
purchases  may  be  made  on  a  quantity  of 
com  of  the  same  crop,  other  than  the 
com  cut  for  silage,  acquired  by  the 
producer  equivalent  to  a  quantity- 
determined  by  multiplying  the  acreage 
cut  for  silage  by  the  lower  of  the  farm 
program  yield  or  the  actual  yield  on  a 
field,  as  determined  by  the  Secretary, 
that  is  similar  to  the  field  from  which 
silage  was  obtained. 

13.  Exclusion  of  Popcorn.  Section 
3m(a)(9)  of  the  Agricultural  Adjustment 
Act  of  1938  defines  the  term  "corn"  to 
mean  "field  com."  The  Secretary  has 
previously  defined  "corn"  for  the 
purpose  of  the  feed  program  to  mean: 

■field  com  or  sterife  high-sugar  com. 


Popcorn,  sweet  com,  and  com  varieties 
grown  for  decoration  are  excluded."  If 
"popcom"  were  considered  aa  "com" 
for  the  purpose  of  the  1985  Feed  Grain 
Program,  producers  growing  popcom 
would  be  subject  to  any  applicable 
production  adjustment  requirements  and 
would  be  eligible  for  program  benefits, 
including  price  support  loans  and 
purchases  and  deficiency  payments. 

Summary  of  Public  Comments 

A  notice  of  proposed  determination 
with  respect  to  the  1985  Feed  Grain 
Program  was  published  in  the  Federal 
Register  on  June  6. 1984  (49  FR  23416) 
and  provided  for  a  60-day  comment 
period.  A  total  of  104  comments  were 
received.  The  majority  of  comments 
addressed  the  following  fourteen  issues: 
(1)  Loan  and  purchase  level;  (2) 
established  (target)  price:  (3)  acreage 
educating  program;  (4)  cash  land 
diversion  program;  (5)  payment-in-kind 
program;  (6)  establishment  of  feed  grain 
base  acreages;  (7)  announcement  date  of 
the  program;  (8)  haying  and  grazing 
requirements  for  acreage  conservation 
reserve  acreage;  (0)  offsetting 
compliance;  (lOj  inclusion  of  barley  in 
the  feed  grain  program;  (11)  exclusion  of 
malting  barley  from  an  acreage 
reduction  program;  (12)  inclusion  of 
popcom  in  the  feed  grain  program;  (1  J) 
the  farmer-owned  reserve  program;  and 
(14)  binding  program  contracts.  The 
following  is  a  summary  of  the  comments 
received. 

1.  Loan  and  Purchase  Leva  I:  With 
respect  to  the  loan  and  purchase  level, 
24  comments  were  received.  Fourteen 
favored  a  higher  loan  and  purchase  level 
than  in  1984,  three  favored  a  lower  level, 
and  two  favored  a  level  established  at 
the  maximum  level  under  consideration 
by  the  Department.  Two  favored  setting 
the  loan  level  as  a  percentage  of  the  5- 
year  season  average  price,  one  favored 

a  level  of  50  percent  of  parity  for  com. 
and  two  favored  a  level  of  65  percent  of 
parity  for  com. 

2.  Established  (Target)  Price:  With 
respect  to  the  established  (target)  price, 
30  comments  were  received.  Fifteen 
favored  a  higher  target  price  than  in 
1984  and  eight  supported  the  same  target 
price.  Four  favored  a  target  price  set  at 
100  percent  of  parity  and  three  favored 
eliminating  the  target  price. 

3.  Acreage  Reduction  Program  (ARP): 
Fifty-seven  comments  were  received. 
Fifty-two  favored  and  five  opposed  an 
ARP.  Twelve  favored  a  voluntary  10 
percent  ARP. 

4.  Cash  Land  Diversion  (CLDJ 
Pivgram:  Thirty-three  comments  were 
received.  Twenty-six  favored  and  seven 
opposed  a  CLD  program. 


5.  Payment-In-Kind  (PIK)  Program: 
Twenty-seven  comments  were  received. 
Eighteen  favored  and  nine  opposed 
implementation  of  a  PIK  program. 

6.  Establishment  of  Feed  Grain  Base 
.■\creagos:  With  respect  to  the 
establishment  of  feed  grain  base 
acreages,  fourteen  comments  were 
received.  Nine  comments  favored  the 
use  of  an  average  of  the  previous  2 
years'  planted  feed  grain  acreage  in 
order  to  determine  farm  acreage  based 
and  five  favored  the  use  of  a  4-year 
history  of  planted  feed  grain  acreage  in 
order  to  determine  the  farm  acreage 
bases. 

7.  Announcement  of  the  1985  Feed 
Grain  Program:  Five  comments  were 
received,  all  favoring  an  early 
announcement  of  the  1985  Feed  Grain 
I'rogram. 

8.  Haying  and  Grazing  of  Acreage 
Conservation  Reserve  fACRJ:  Forty- 
seven  comments  were  received.  Twenty 
comments  favored  and  twenty-seven 
comments  opposed  haying  and  grazing 
of  ACR  acreage. 

9.  Offsetting  Compliance:  Twenty- 
nine  comments  were  received.  Two 
favored  and  twenty-seven  opposed  the 
implementation  of  offsetting  compliance 
requirements. 

10.  Inclusion  of  Barley  in  the  1935 
Feed  Grain  Program:  Twenty-two 
comments  were  received.  Fourteen 
favored  and  eight  opposed  the  inclusion 
of  barley  in  the  1985  Feed  Grain 
Program. 

11.  Exclusion  of  Malting  Barley  from 
an  Acreage  Reduction  Program:  Seven 
comments  were  received.  One  favored 
and  six  opposed  the  exclusion  of 
malting  barley  from  the  1985  Feed  Grain 
Program. 

12.  Inclusion  of  Popcom  in  the  1985 
Feed  Grain  Program:  Two  comments 
were  received.  Both  favored  the 
inclusion  of  the  average  of  the  1980-1983 
popcom  acreages  in  a  farm's  corn/ 
sorghum  base.  Both  however,  opposed 
popcom  being  considered  as  an  eligible 
commodity  for  benefits  under  the  feed 
grain  program. 

13.  Farmer-Owned  Reserve  Program: 
Twenty-three  comments  were  received. 
Fifteen  favored  and  eight  opposed  a 
farmer-owned  reserve.  Seven  favored 
immediate  entry  into  the  reserve  and 
two  favored  a  delayed  entry. 

14.  Binding  Program  Contracts: 
Thirty-three  comments  were  received, 
all  favoring  binding  program  contracts. 

Determinations 

Section  105B(c)(l)  of  the  1949  Act 
requires  that  a  number  of  the 
determinations  with  respect  to  the  feed 
grain  program  be  made  not  later  than 
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September  30  prior  to  the  calendar  year 
in  which  the  crop  is  harvested.  On 
September  14. 1984.  the  Secretary 
announced  by  press  release  the  various 
program  determinations  for  the  1985 
crop  of  feed  grains.  Since  the  only 
purpose  of  this  notice  is  to  affirm  the 
program  determinations  annoimced.  it 
has  been  determined  that  no  further 
public  rulemaking  is  required  with 
respect  to  the  following  determinations: 

1.  Loan  and  Purchase  Level:  in 
accordance  with  Sections  105B(a)(l)  and 
(2)  of  the  1949  Act,  it  has  been 
determined  that  the  loan  and  purchase 
level  per  bushel  shall  be  $2.55  for  com, 
$2.42  ($4.32  per  cwt.)  for  grain  sorghum, 
$2.08  for  barley,  $1.31  for  oats,  and  $2.17 
for  rye.  It  was  determined  that  these 
levels  will  best  encourage  the 
exportation  of  feed  grains  and  not  result 
in  excessive  total  stocks  of  feed  grains 
after  taking  into  consideration  the  cost 
of  producing  feed  grains,  supply  and 
demand  conditions,  and  world  prices  for 
feed  grains. 

2.  Established  (Target)  Price:  In 
accordance  with  Section  105B(b](l)(C| 
and  (E)  of  the  1949  Act,  it  has  been 
determined  that  the  established  (target) 
prices  per  bushel  shall  be  $3.03  for  com, 
$2.88  ($5.14  per  cwt.)  for  grain  sorghum, 
$2.60  for  barley,  and  $1.60  for  oats, 
which  are  the  minimum  statutory  levels. 
It  was  determined  that  any  increase  in 
the  established  (target)  prices  above  the 
minimum  statutory  levels  will  further 
increase  production  by  U.S.  and  foreign 
feed  grain  producers  and  result  in  an 
undesired  increase  in  feed  grain 
production.  Sufficient  producer 
participation  is  projected  with  the 
announced  levels.  In  addition,  higher 
established  (target)  prices  would  result 
in  substantially  higher  Treasury'  costs 
without  an  improvement  in  the  level  of 
feed  grain  supplies. 

3.  Acreage  Reduction/Cash  Land 
Diversion  Program:  In  accordance  with 
Sections  105B(e)(l)  and  (2)  of  the  1949 
Act,  it  has  been  determined  that  a  10 
percent  ARP  shall  be  implemented.  It 
has  been  determined  that  no  CLD  or 
optional  diversion  program  with  PIK 
compensation  will  be  offered  to 
producers  for  the  1965  crop  of  feed 
grains.  A  more  aggressive  acreage 
reduction  program  would  signal  to  the 
rest  of  the  world  that  the  U.S.  was 
willing  to  continue  to  assume  the  world 
supply  adjustment  burden  while 
allowing  our  competitors  in  world 
markets  to  expand  their  production  and 
reap  the  benefits  of  any  resultant  price 
strength. 

Producers  will  be  required  to  reduce 
their  1985  acreage  of  feed  grain  for 
harvest  from  the  established  acreage 
base  by  at  least  10  percent  in  order  to  be 


eligible  for  loans,  purchases,  and 
payments.  It  has  been  determined  that 
the  total  supply  of  feed  grains,  in  the 
absence  of  such  limitation,  will  be 
excessive  taking  into  account  the  need 
for  an  adequate  carryover  to  maintain 
reasonable  and  stable  supplies  and 
prices  and  to  meet  a  national 
emergency.  This  option  was  selected 
because  it  provides  the  best  balance 
between  the  multiple  objectives  of 
providing  adequate  feed  grain  supplies 
for  domestic  and  foreign  utilization, 
while  maintaining  adequate  carryover 
stocks,  supporting  farm  income, 
combating  inflation,  holding  down 
Treasury  costs  and  conserving  natural 
resources. 

Acreage  designated  for  conservation 
use  must  be  cropland  that  was  devoted 
to  row  crops,  small  grains  or  other 
annual  crops  in  2  of  the  last  3  years. 
With  respect  to  farms  with  a  summer 
fallow  rotation,  acreage  designated  as 
ACR  must  be  cropland  that  was  devoted 
to  row  crops,  small  grains  or  other 
annual  crops  in  1  of  the  last  2  years.  It 
has  been  determined  that  this  action 
was  necessary  to  achieve  a  hiph  level  of 
participation  in  the  1985  P'eed  Grain 
Program  in  the  summer  fallow  regions. 

4.  Establishment  of  1985-Crop 
Acreage  Bases.  In  accordance  with 
Section  105B(e)(2]  of  the  1949  Act,  it  has 
been  determined  that  the  1985  feed  grain 
acreage  bases  shall  be  established  using 
the  average  of  the  acreage  which  was 
planted  and  considered  planted  to  feed 
gains  for  the  1983  and  1984  crops.  For 
farms  where  crop  rotation  practices  are 
utilized,  the  acreage  base  shall  be  the 
acreage  which  was  planted  and 
considered  planted  to  feed  grains  in  the 
immediately  prior  years  that  correspond 
to  the  farm's  rotation  practice.  This 
method  was  selected  to  moderate  the 
impacts  of  overplantings  on  farms  not 
participating  in  the  commodity 
production  adjustment  programs  in  prior 
years. 

5.  Grazing  and  Haying  of  Acreage 
Conserx-ation  (ACR)  Acreage.  In 
acoordance  with  Section  105B{e)(4)  of 
the  1949  Act,  it  has  been  determined 
that  feed  grain  producers  shall  not  be 
permitted  to  harvest  cover  on  ACR 
acreage  for  hay  or  to  plant  alternate 
crops  on  ACR  acreage.  Grazing  of  ACR 
acreage  will  be  authorized  except  during 
the  five  principal  growing  months  as 
determined  by  County  Agricultural 
Stabilization  and  Conservation  (ASC) 
committees.  In  the  event  of  a  natural 
disaster,  emergency  grazing  and  haying 
may  be  approved  as  necessary  on  a 
county-by-county  basis. 

6.  Advance  Deficiency  Payments.  In 
accordance  with  Section  107C  of  the 
1949  Act,  it  has  been  determined  that 


there  will  be  advance  deficiency 
payments  for  the  1985  crop  of  feed 
grains.  Producers  may  request  50 
percent  of  their  projected  deficiency 
payment  when  they  enroll  in  the  1985 
Feed  Grain  Program. 

7.  Farmer-Owned  Reserve  Program.  In 
accordance  with  Section  110  of  the  1949 
Act,  the  Secretary  has  determined  that 
there  will  be  no  direct  entry  into  the 
farmer-owned  reserve  program  for  the 
1985  crop  of  feed  grains.  Further,  the 
Secretary  intends  to  review  the  size  of 
the  reserve  before  regular  price  support 
loans  for  the  1985  crop  reach  maturity.  A 
determination  whether  to  impose  a 
limitation  on  the  size  of  the  reserve  will 
be  made  accordingly. 

8.  Offsetting  Compliance.  In 
accordance  with  Section  105B(g)  of  the 
1949  Act,  it  has  been  determined  that 
offsetting  compliance  will  not  be 
required  as  a  condition  of  eligibility  for 
program  benefits  on  a  farm  where  a 
producer  has  an  interest  in  more  than 
one  farm. 

9.  Binding  Program  Contracts. 
Contracts  signed  by  program 
participants  will  be  considered  binding 
at  the  end  of  the  signup  period  and  will 
provide  for  liquidation  damages  if 
producers  do  not  comply  with 
contractual  arrangements.  It  has  been 
determined  that  binding  contracts  will 
ensure  a  high  level  of  compliance  by 
those  producers  enrolling  in  the  program 
and  will  also  result  in  a  more  effective 


program. 

10.  Inclusion  of  Barley.  In  cfccordance 
with  Section  105B(b)(l)(E)  of  the  1949 
Act,  it  has  been  determined  that  barley 
is  eligible  for  program  payments. 
Including  barley  in  the  feed  grain 
acreage  reduction  program  permits  the 
Secretary  to  implement  a  program  to 
align  barley  stocks  with  barley  demand. 

11.  Exemption  of  Mai  ting  Barley.  In 
accordance  with  Section  105B(e)(2)  of 
the  1949  Act,  it  has  been  determined 
that  malting  barley  shall  not  be  exempt 
from  the  feed  gain  acreage  reduction 
program.  Because  a  large  proportion  of 
barley  production  is  planted  to  malting 
barley  varieties,  exempting  malting 
barley  varieties  from  any  production 
adjustment  requirements  would  greatly 
reduce  the  effectiveness  of  the  barley 
program. 

12.  Non-Recourse  Loans  and 
Purchases  for  Corn  Silage  Grain 
Equivalent.  In  accordance  with  Section 
105B(a)(3),  it  was  determined  that  com 
silage  grain  equivalent  will  not  be 
eligible  for  non-recourse  loans  and 
purchases.  It  was  determined  that,  given 
current  price  projections,  the  net 
incentive  for  a  livestock  producer  to 
utilize  this  program  would  be  small. 
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13.  Exclusion  of  Popcorn.  It  has  been 
determined  that  popcorn  will  not  l>e 
considered  as  field  com  for  the  purposes 
of  the  1985  Feed  Grain  Program. 
Exclusion  of  popcorn  from  the  program 
means  that  popcorn  is  not  eligible  for 
program  benefits  and  acreage  which  is 
planted  to  popcorn  is  not  restricted  by 
the  acreage  reduction  provisions  of  the 
1985  Feed  Grain  Progam.  Althouqh  a 
minimal  amount  of  popcorn  production 
is  utilized  as  feed  for  livestock,  the 
principal  demand  for  popcorn  has 
always  been  in  the  consumer  market. 
Thus,  the  impact  of  popcorn  upon  feed 
grain  supplies  is  very  marginal. 

In  addition,  popcorn  acreages  were 
not  reported  by  producers  to  the  U.S. 
Department  of  Agriculture  in  1983  or 
1984.  Accordingly,  it  would  not  be 
possible  for  the  Department  to  equitably 
establish  farm  acreages  bases  for  com 
to  include  popcorn  for  these  years. 
Further,  with  respect  to  price  support 
loans  and  purchases,  grade  standards 
and  appropriate  premiums  and 
discounts  for  variations  in  the  grade  of 
popcorn  would  need  to  be  est jblished. 
Also,  if  CCC  acquired  stocks  of  popcorn 
under  the  price  support  loan  and 
purchase  program,  CCC  would  be 
required  to  store  the  commodity  and 
attempt  to  dispose  of  it  without 
disrupting  the  popcorn  market.  This 
would  adversely  affect  established 
popcorn  markets  since  most  popcorn  is 
grown  under  contracts  with  popcorn 
processors. 

Authorit)-:  Sees.  105B,  lOTC.  110.  9t  Stat. 
l-'27.  as  amended.  96  Slat.  786.  »1  Staf.  951.  hs 
amended  (7  L'.S.C.  1444d,  1445b-2.  and 
H45c):  1001.  91  Staf.  950.  as  amendeii  (7 
I'.S.C.  1390). 

Signed  at  Washington.  D.C.  on  |anuar>  a 
1985. 

Everett  Rank. 

Executive  Vice  President.  Commodity  Credit 

Corporation. 

\VH  Dot  85-977  Filed  l-ll-«.i:  %.\h  nm\ 
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1985  Rice  Program;  Determination 
Regarding  the  Proclamation  of  1985- 
Crop  Program  Provisions  for  Rice 

agency:  Commodity  Credit  Corporation. 

l:sda. 

action:  Notice  of  determination  of  1985- 
crop  program  provisions  for  rice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  affirm  the  following  determinations 
which  were  made  by  the  Secretary  of 
Agriculture  on  September  14.  1984.  with 
respect  to  the  1985  crop  of  rict:  (1)  The 
loan  and  purchase  level  shall  be  $8.00 
per  hundredweight:  (2)  the  established 
(target)  price  level  shall  be  811.90  per 


hundredweight:  (3)  an  acreage  reduction 
program  for  rice  will  be  in  effect  with  a 
uniform  reduction  of  20  percent 
combined  with  a  land  diversion  program 
of  15  percent;  (4)  the  rice  acreage  base 
for  each  farm  in  1985  will  be  the  average 
acreage  planted  and  considered  planted 
to  rice  on  the  farm  in  1983  and  1984:  (S) 
with  respect  to  land  designated  as 
acreage  conservation  reserve,  rice 
producers  shall  not  be  permitted  to 
harvest  cover  for  hay  nor  graze  such 
land  during  the  five  principal  growing 
months:  (6)  cross  compliance  and 
offsetting  compliance  shall  not  be 
required:  and  (7)  binding  contracts  must 
be  executed  by  producers  in  order  to 
participate  in  the  1985  Rice  Program. 
These  determinations  are  required  to  be 
made  in  accordance  with  provisions  of 
Section  lOl(i)  of  the  Agricultural  Act  of 
1949.  as  amended,  (hereinafter  referred 
to  as  the  "1949  Act"). 
EFFECTIVE  DATE:  September  14,  1984. 
ADDRESS:  Dr.  Howard  C.  Williams. 
Director,  Commodity  Analysis  Division, 
USDA-ASCS.  Room  3741,  South 
Building.  P.O.  Box  2415.  Washington, 
D.C.  20013. 

FOR  FURTHER  INFORMATION  CONTACT 
George  H.  Schaefer.  Supervisor^' 
Agricultural  Marketing  Specialist, 
Commodity  Analysis  Division,  USDA- 
ASCS.  P.O.  Box  2415.  Washington.  D.C. 
20013.  or  call  (202)  447-1634.  A  Final 
Regulatory  Impact  Analysis  describing 
the  options  considered  in  developing 
this  Notice  of  Determination  is  available 
on  request  from  the  above-named 
individual. 

SUPPLEMENTARY  INFORMATION:  This 
notice  has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  designated  as  "major".  It  has 
been  determined  that  these  program 
provisions  will  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more. 

The  titles  and  numbers  of  the  federal 
assistance  programs  to  which  this  notice 
applies  are:  TITLE — Rice  Production 
Stabilization.  Number  10.065:  and  TITLE 
Commodity  Loans  and  Purchases. 
.\umbcr  10.051  as  found  in  the  Catalog 
of  Federal  Domestic  Assistance. 

It  has  been  determined  that  tlie 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  of 
determination  since  the  Commodity 
Credit  Corporation  (CCC)  is  not  required 
by  5  U.S.C.  553  or  any  other  provision  of 
law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  notice. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 


the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  Sec  the  Notice  related  to  7  CFR 
Part  .1015,  Subpart  V,  published  at  48  FR 
29115  dune  24. 1983). 

This  notice  sets  forth  determinations 
with  respect  to  the  following  issues: 

1.  Loan  ami  Purchase  Level  Section 
101(i)(l)  of  the  1949  Act  provides  that 
the  Secretary  of  Agriculture  shall  make 
available  to  producers  in  the  several 
States  of  the  United  States  loans  and 
purchases  for  the  1985  crop  of  rice  at 
such  level  as  bears  the  same  ratio  to  the 
loan  level  for  the  1984  crop  as  the 
established  price  for  the  1985  crop  of 
rice  bears  to  the  established  price  for 
the  1984  crop.  The  loan  and  purchase 
rate  for  the  1985  crop  of  rice  is  to  be 
establi.shed  on  the  basis  of  the  1984  loan 
and  purchase  rate  prior  to  any 
adjustments,  if  the  Secretary  determines 
that  loans  and  purchases  at  the 
foregoing  level  would  substantially 
discourage  the  exportation  of  rice  and 
result  in  excessive  stocks  of  rice  in  the 
United  States,  the  Secretary  may 
establish  loans  and  purchases  at  such 
level,  not  less  than  $8.00  per 
hundredweight,  as  the  Secretary 
determines  necessary  to  avoid  such 
consequences. 

Section  403  of  the  1949  Act  provides 
that  appropriate  adjustments  may  be 
made  in  the  support  price  for  rice  for 
differences  in  grade,  type,  quality, 
location,  and  other  factors.  Section  403 
further  provides  that  such  adjustments 
shall,  so  far  as  practicable,  be  made  in 
such  manner  that  the  average  support 
price  will,  on  the  basis  of  the  anticipated 
incidence  of  such  factors,  be  equal  to  tht. 
level  of  support. 

2.  Established  (Target)  Price.  Section 
101(i)(2)(C)  of  the  1949  Act  provides  that 
the  established  price  for  rice  shall  be  not 
less  than  $11.90  per  hundredweight  for 
the  1985  crop.  Such  established  price 
may  be  adjusted  by  the  Secretary  as  the 
Secretary  determines  to  be  appropriate 
to  reflect  any  change  in  (a)  the  average 
adjusted  cost  of  production  per  acre  for 
the  1983  and  1984  crop  years  from  (b) 
the  average  adjusted  cost  of  production 
per  acre  for  the  1982  and  1983  crop 
years. 

3.  National  Program  Acreage  (NPAJ. 
Section  101(i)f4)(A)  of  the  1949  Act 
provides  that  the  Secretary  shall 
proclaim  an  NPA  for  the  1985  crop  of 
rice  not  later  than  January  31, 1985.  The 
NPA  for  rice  is  to  be  the  number  of 
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harvested  acres  the  Secretary 
determines  (on  the  basis  of  the  weighted 
national  average  of  the  farm  estab'ished 
yields  for  the  crop  for  which  the 
determination  is  made)  will  produce  the 
quantity  (less  imports)  that  the 
Secretary  estimates  will  be  utilized 
domestically  and  for  export  during  the 
1985/86  marketing  year.  If  the  Secretary 
determines  that  carryover  stocks  of  rice 
are  excessive  or  an  increase  in  stocks  is 
needed  to  assure  a  desirable  carryover, 
the  Secretary  may  adjust  the  NPA  by  the 
amount  the  Secretary  determines  will 
accomplish  the  desired  increase  or 
decrease  in  carryover  stocks.  Section 
101(i)(5)(A)  provides  that,  if  an  acreage 
reduction  program  is  implemented  for 
the  1965  crop  of  rice,  the  NPA  shall  not 
be  applicable  to  such  crop. 

4.  Voluntary  Reduction  Percentage. 
Section  101(i)(4)(C)  provides  that  the 
1985  individual  farm  program  acreage  of 
rice  eligible  for  payments  shall  not  be 
reduced  by  application  of  an  allocation 
factor  (not  less  than  80  percent  nor  more 
than  100  percent)  if  the  producer 
voluntarily  reduces  the  acreage  of  rice 
planted  for  harvest  on  the  farm  from  the 
1985-crop  established  rice  acreage  base 
by  at  least  the  percentage  recommended 
by  the  Secretary  in  the  proclamation  of 
the  NPA  for  the  1965  crop.  Section 
101(i)(S)(A)  provides  that,  if  an  acreage 
reduction  program  is  implemented  for 
the  1985  crop  of  rice,  the  voluntary 
reduction  percentage  shall  not  be 
applicable  to  such  crop. 

5.  Acreage  Reduction  Program  (ARPJ. 
(a)  Section  101(i)(5)(A)  of  the  1949  Act 
provides  that,  except  as  provided  in 
paragraph  (b)  below,  the  Secretary  may 
establish  a  limitation  on  the  acreage 
planted  to  rice  if  the  Secretary 
determines  that  the  total  supply  of  rice, 
in  the  absence  of  such  limitation,  will  be 
excessive  taking  into  account  the  need 
for  an  adequate  carryover  to  maintain 
reasonable  and  stable  supplies  and 
prices  and  to  meet  a  national 
emergency.  Such  limitation  is  to  be 
achieved  by  applying  a  uniform 
percentage  reduction  to  the  acreage 
base  for  each  rice-producing  farm.* 
Producers  who  knowingly  produce  rice 
in  excess  of  the  permitted  rice  acreage 
for  the  farm  shall  be  ineligible  for  rice 
loans,  purchases  and  payments  with 
respect  to  that  farm.  The  Secretary  is 
required  to  announce  whether  an 
acreage  reduction  program  is  to  be  in 
effect  for  the  1985  crop  of  rice  no  later 
than  January  31. 1985. 

(b)  Section  101(i)(5)(A)  of  the  1949  Act 
provides  (hat,  for  the  1985  crop  of  rice,  if 
the  Secretary  estimates  that  the  quantity 
of  rice  on  hand  in  the  United  States  on 
)uly  31. 1985  (not  including  any  quantity 


of  rice  produced  in  the  United  States 
during  calendar  year  1985),  will  exceed 
twenty-five  million  hundredweight,  the 
Secretary  shall  provide  for  a 
combination  of  an  acreage  limitation 
program  and  a  land  diversion  program 
under  which  the  acreage  planted  to  rice 
for  harvest  on  the  farm  would  be  limited 
to  the  acreage  base  for  the  farm  reduced 
by  a  total  of  not  less  than  25  percent, 
consisting  of  a  reduction  of  20  percent 
under  the  acreage  limitation  program 
and  a  reduction  under  the  land  diversion 
program  equal  to  the  difference  between 
the  total  reduction  for  the  farm  and  the 
20-percent  reduction  under  the  acreage 
limitation  program. 

(c)  Section  101(i)(5)(A)  of  the  1949  Act 
further  provides  that  the  acreage  base 
for  any  farm  for  the  purpose  of 
determining  any  reduction  required  to 
be  made  for  any  year  shall  be  the 
acreage  planted  on  the  farm  to  rice  for 
harvest  in  the  crop  year  immediately 
preceding  the  year  for  which  the 
determination  is  made  or.  at  the 
discretion  of  the  Secretary,  the  average 
acreage  planted  to  rice  for  harvest  in  the 
two  crop  years  immediately  preceding 
the  year  for  which  the  determination  is 
made.  Acreage  planted  to  rice  for 
harvest  shall  include  any  acreage  which 
the  producers  were  prevented  from 
planting  to  rice  or  other  nonconserving 
crop  in  lieu  of  rice  because  of  drought, 
flood,  or  other  natural  disaster,  or  other 
condition  beyond  the  control  of  the 
producers.  In  addition,  a  number  of 
acres  on  the  farm  determined  by 
dividing  (1)  the  product  obtained  by 
multiplying  the  number  of  acres  required 
to  be  withdrawn  from  the  production  of 
rice  times  the  number  of  acres  actually 
planted  to  rice  by  (2)  the  number  of 
acres  authorized  to  be  planted  to  rice 
under  the  limitation  established  by  the 
Secretary,  shall  be  devoted  to 
conservation  uses  in  accordance  with 
regulations  issued  by  the  Secretary. 

6.  Use  of  Acreage  Conservation 
Reserve.  Section  101(i)(5)(A)  of  the  1949 
Act  provides  that  the  Secretary  may 
permit  all  or  any  part  of  designated 
acreage  conservation  reserve  to  be 
devoted  to  sweet  sorghum,  hay  and 
grazing  or  the  production  of  guar, 
sesame,  safflower.  sunflower,  castor 
beans,  mustard  seed,  crambe,  plantago 
ovato,  flaxseed,  triticale,  rye.  or  other 
commodities,  if  the  Secretary 
determines  that  such  production  is 
needed  to  provide  an  adequate  supply  of 
such  commodities,  is  not  likely  to 
increase  the  cost  of  price  support 
programs,  and  will  not  affect  farm 
income  adversely. 

7.  Cash  Land  Diversion  Program 
(CLD).  (a)  Section  101(i)(5)(B)  of  the  1949 


Act  provides  that,  except  as  provided  in 
paragraph  (b)  below,  the  Secretary  may 
make  cash  land  diversion  payments  to 
producers  of  rice,  whether  or  not  an 
acreage  limitation  for  rice  is  in  effect,  if 
the  Secretary  determines  that  such  land 
diversion  payments  are  necessary  to 
assist  in  adjusting  the  total  national 
acreage  of  rice  to  desirable  goals.  Such 
land  diversion  payments  shall  be  made 
to  producers  who,  to  the  extent 
prescribed  by  the  Secretary,  devote  to 
approved  conservation  uses  an  acreage 
of  cropland  on  the  farm  in  accordance 
with  land  diversion  contracts  entered 
into  by  the  Secretary  with  such 
producers.  The  amounts  payable  to 
producers  under  land  diversion 
contracts  may  be  determined  through 
the  submission  of  bids  for  such 
contracts  by  producers  in  such  manner 
as  the  Secretary  may  prescribe  or 
through  such  other  means  as  the 
Secretary  determines  appropriate.  In 
determining  the  acceptability  of  contract 
offers,  the  Secretary  shall  take  into 
consideration  the  extent  of  the  diversion 
to  be  undertaken  by  the  producers  and 
the  productivity  of  the  acreage  diverted. 
The  Secretary  shall  limit  the  total 
acreage  to  be  diverted  under  agreements 
in  any  county  or  local  community  so  as 
not  to  affect  adversely  the  economy  of 
the  county  or  local  community. 

(b)  If  the  Secretary  implements  a  land 
diversion  program  for  the  1985  crop  of 
rice  under  the  provisions  of  Section 
101(i)(5)(A)  fo  the  1949  Act,  the 
Secretary  shall  make  crop  retirement 
and  conservation  payments  to  any 
producer  of  the  1985  crop  of  rice  whose 
acreage  planted  to  rice  for  harvest  on 
the  farm  is  reduced  so  that  it  does  not 
exceed  the  rice  acreage  base  for  the 
farm  less  an  amount  equivalent  to  the 
percentage  of  the  acreage  base  specified 
by  the  Secretary,  but  not  less  than  5 
percent,  in  addition  to  the  reduction 
required  under  the  acreage  limitation 
program  under  Section  101(i)(5)(A),  and 
who  devotes  to  approved  conservation 
uses  an  acreage  of  cropland  equivalent 
to  the  reduction  required  from  the  rice 
acreage  base  under  the  land  diversion 
program.  Diversion  payments  made  to 
producers  shall  be  made  in  an  amount 
computed  by  multiplying  (1)  the 
diversion  payment  rate,  by  (2)  the  farm 
program  payment  yield,  by  (3)  the 
additional  acreage  diverted  under  the 
CLD  program. 

The  diversion  payment  rate  shall  be 
not  less  than  $2.70  per  hundredweight 
for  the  1985  crop  of  rice.  If  the  Secretary 
estimates  that  the  quantity  of  rice  on 
hand  in  the  United  States  on  July  31, 
1985  (excluding  1985-crop  rice)  will 
exceed  (1)  35  million  hundredweight. 
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»uch  rate  shall  be  not  less  fhjn  S3.25  per 
hundredweight,  and  (2)  tl5  million 
hundredweight,  such  rate  shall  not  be 
It'ss  than  S3.30  per  hundrsdweight. 

A  Of*'sett'.n^  CcmpJji:.-.i:ti.  Section 
lin(iH9)  of  the  1949  Art  provides  that 
the  Secretary  may  i3.v:e  »i;f:h  r>?gulaHons 
as  the  Secr>f'  s-f-y  drttermine.?  neci'ssary 
'o  carry  out  the  ricu  proir  i.'r.  If 
cffsettirg  complianc??  were  rpq..:red. 
owners  and  opera'or^  of  farm.'*  would 
have  to  assura  that  all  ef  thf  frirms  in 
which  thry  have  an  ir'tjrest  ■•.-'?  in 
cnmpliancH  w'th  pri'-jr-sm  refj-iiremenls 
A-hich  are  soticifiod  wi'h  n'spect  to  the 
rice  pro-am  ^n  orde^  to  be  el  tMb  for 
program  ber.efi''?. 

9.  Bindir^  F::,_rani  Cortn^t  ta.  Section 
101(i)(9)  of  the  lO-^.V:'  luth;    '  .-h  the 
Secretary  to  rsqain;  tbar  pi'j.lu-..  rs 
desiring  to  participa'e  in  ihe  ri.-e 
program  enter  info  binii:nu  run'r.icfa 
with  CCC  Those  cjn^irr,'*  m;iv  provide 
for  liquid jtetl  dam.iavs  in  the  p\  t^nt 
f.i  oducer«i  do  not  fiilfiU  Hie  t;-;  ts  .'ind 
ciinditiona  of  the  contr.icts. 

''jymentTi.  S^i.r-   n  ;•'•  ,  f  the 

r'19  .\v.X  proVlJei  ib.i'  Ki\tr.  S'l'.-tf!  ify 

-hdU  make  no!  !•-»»  ih.m  3)  pPrr.;:iTt  of 
:iny  diversion  p»jfnenf.*  to  prtHliir.er»  of 
'ne  1985  crop  as  *n>n  hs  prirf.  ihle 
;.'!er  a  producer  .m'lirs  iiirtj  a  1  iid 
diversion  ron^ru't.  5t*<-.rii}n  *"T~  f'tf!}))!) 
of  tlie  1940  Art  provlfios  diat.  li  iha 
Secretary  estabb»ht>s  m  arr":-.iP 
'.imitation  progrm  for  rics  and 
determines  that  dHfioi«jnc>  pa'  nenta 
will  hkely  be  made,  the  Sfccr-i'-i.-y  may 
make  available  advance  deficiorcy 
p.iyments  to  producer*  who  agK**  to 
pirticipafe  rn  such  .t  pri^r.-m. 

Summary  of  Commenls  Received 

A  notice  that  the  Secret.iry  was 
P'cparins  to  make  determinations  with 
respect  to  the  1985  cr«p  of  rice  was 
published  in  the  Federal  Rejpster  on 
lune  6. 1964  (49  FR  23421)  and  provided 
for  a  80-<i»y  comment  period.  Comments 
from  thirty-seven  renpondenf'T. 
repres^'nting  seventeen  prodiicitrs.  e'ght 
s»ate/ni'*i>"ncd  organizations,  six 
producer  cooperatives,  four  businesses, 
and  two  State  ASC  Conunittees.  were 
received  within  the  ctimmen^  period. 
Comments  were  rvceived  from  all  major 
rice  producing  Slates.  The  followng  is  a 
summary  of  these  comments. 

i.Loan  end  Purchiise  Le\^':  With 
respect  to  the  loan  and  purchase  Iirvel. 
twenty-one  comments  were  receiv«J. 
Thirteen  favored  a  lojo  and  purchase 
li;vpl  o*"  "VJ  on.  and  six  favored  a  if^va!  of 
S8.93  or  higher.  Others  favored  a  higher 
rate,  if  combined  with  an  export 
Payment-[n  Kind  Program,  or  ret  lir.ing 
the  1984  loan  and  oun.hase  level. 


2.  Establ'shed ("Taraet")  Price: 
Eighteen  comments  were  received. 
Thirteen  favored  setting  the  established 
price  at  $11.90,  the  statutory  minimum. 
Four  f  ivored  a  price  of  $12.1i>  or  higher, 
and  ore  favored  the  eliminat'on  nf  aa 
established  price. 

3    V -/-ecw  Rethiction  (ABPf'Ca^h 
Land  Oi:  torsion  (CLDI:  Twenty -<jne 
comments  were  received  regarding  the 
combined  acreage  reduction/cash  land 
div;?rs;cn  optums.  Ten  favored  a  20- 
perct^nt  ARP/5-perceat  CLD  program  or 
other  25  perni^nt  re»hict:on  profnims,  ten 
fa\  ored  hij^er  levels  of  r«qi Jrsd  base 
reduction,  and  one  tivorwd  a  20-perrent 
ARP  only.  Nearly  all  cooperatives 
favored  the  2Q-pert:ent  .'VRP/S-perrenl 
CLDprapram. 

4.  Loaa  Kates  arrd  Avemgtf  Qxiulity  by 
Class:  Eight  comments  were  received. 
Six  favored  a  continuation  of  198<x  crop 
rates,  one  Savored  rates  based  on 
market  prieea^  aad  one  supported  a 
large  diffenace between  ciaKs  rates.  No 
comments  were  received  rej4<»rding 
appropriate  national  averuje  quality 
and  mi(!ing  outturns  for  uae  in 
drt«nnimng  ■ttial  Tirm  stored  loan 
rates  Dji  aMft 

5.  Ljan  Matu:ity  Ha/e:  Twenty 
comments  were  received  re§i»ding  the 
rice  loan  maturity  date.  Fn  genenil, 
CalifoTii.i  respondents  favored  a  fiii:e  30 
rndt".:r:*3  (bite,  while  respondents  in  the 
Southsm  States  generuJly  favored  no 
change  to  the  current  single  ms^tiirity 
date.  Four  comments  favored 
esttiblishing  a  nine-montfa  anniversary 
loan. 

8.  Haying  aul  GrazLig  ofAcreasff 
Can^^r.-ation  Reserv-^  (ACR)  Lard: 
Seventeffn  comments  were  received.  Six 
favored  unrestricted  or  only  partiany 
restricted  haying  and  grazing,  five 
fdvorKd  prohibiting  any  haying  or 
grazing,  and  .tix  favored  grazing  but 
opposed  haying  of  ACR  acreage. 

7.  Offsetting  Ccmpllai:ce:  Fifteen 
comments  were  received.  Thirteen 
opposed  and  two  supported  the 
imposition  of  offsetting  compli.tnce 
requirements. 

8.  ft/7(/.v:^  Cor '.-cc/'.¥;  Eleven 
comments  were  received,  all  in  favor  of 
requiring  binding  contracts  for  program 
participants. 

9.  D^itermitu'inn  of  Ba.m:  Ten 
comments  were  received.  Six  fijvored 
the  use  of  the  avenjge  of  1983  and  19«4 
acre.i^es.  one  favored  use  of  1984 
a'Teages.  and  three  favored  other 
methods  of  detei  mining  base  a(.re;iyi.. 

10.  Ca^h  Lard  Di-tr-^ion  Pcyiv^rt 
Rate:  Four  comments  were  received 
regarding  the  CLD  rate,  sugge.sting  rates 
of  $3  50  and  S4.00  per  hiuidredweight 
and  Sao.OG  per  acre. 


11.  Other  ProvisJursL  Two  comments 
wer°  received  regarding  loan  disco-jnts 
for  grade,  one  favoring  no  rhang?"  Prom 
the  currunt  ihscountsand  one  favoring 
lower  discounts.  Five  comments  w<?re 
received  regarding  procbHinition  of  an 
NP.\  a.nd  v'ji'untary  reduction 
percpntage.  N«j  comments  were  nviciived 
rej^-inlirg  (1)  an  appropriate  level  cf 
marketing  year  enJ'ng  stocks  wh'.  h  is 
not  conaiiiered  excessive.  (2)  corrrmodity 
eligibility,  {3)  storage  requiremants,  or 
(4)  estimated  producer  participation 
under  the  considered  options. 

On  September  14, 19G4.  the  Secretary 
annoimced  by  press  release  the  v  ♦nous 
program  determinatiora  for  the  li}85 
crop  of  rif:e.  The  purpc**  of  this  notice  is 
to  affi;-m  the  pngram  dett^rminations 
which  were  previously  annourced. 

Oeterminatioas 

1.  Loan  and  Purchase  Level.  In 
accordance  wi'h  Section  101(i)(l)  of  the 
1949  Act  it  has  been  determined  that 
the  loan  and  purchase  level  shall  be 
$8.00  per  hundredweight  ^  the  1985 
crop  of  rice.  The  Secretary  has 
determined  that  a  loan  and  purchase 
rate  at  a  higher  level  woidd 
substantially  discourage  the  exp<irtation 
of  rice  and  res'iit  in  exces.sive  stocks  of 
rice  in  the  United  States.  The  whole 
kernel  loan  rate  sbaJI  be  SlLSG  per 
hundr><!weight  fur  long  jirain  rice  and 
$10.50  per  hundredweight  fcr  meiijuni 
and  short  grain  rice.  The  broken  kernel 
rate  shall  be  $6.02  hundradweight  for  all 
classes  of  rice.  The  long  and  mediimi 
grain  whole  kernel  and  the  broken 
kernel  rates  were  reduced  from  the  1984- 
crop  rates  to  reflect  the  greater 
incidence  of  long  grain  production. 

The  initial  value  of  farm  stored  :  ire 
loans  will  be  based  on  the  natioiia! 
average  loan  rate  of  the  type  of  rice 
used  by  the  producer  as  loan  collateral. 
This  procedure  was  established  for  the 
1984  and  subsequent  rice  programs  to 
reduce  problems  caused  by  excessive 
loan  valuations.  The  national  average 
rough  rice  rates  for  farm  stored  loans 
will  be  $8.68  per  hundredweight  for  long 
grain  and  .S6.48  per  hundredweight  for 
medium  and  short  grain  rice.  The 
settlrfment  of  a  farm-stored  loan  for 
which  rice  pledged  as  collateral  is 
forfeited  to  CCC  will  continue  to  be 
based  on  the  type  and  actual  milling 
outturn  of  the  rice.  Loan  diacQunts  for 
grade  and  grading  factors  will  be 
unchanged  from  the  I9H4-(:n>p  di!»<:ounl 
schedule. 

2.  Eii!Lib!':;bed (Target)  Price.  In 
accoi-dance  with  Section  l01(i)(2J(C)  of 
iha  1948  Act.  it  has  been  determined 
that  the  established  price  for  the  1985 
crop  of  rice  shail  be  $11.90  per 
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hundredweight,  the  statutory  minimum 
Irvel.  This  price  level  will  minimize 
deficiency  payments  while  providing  an 
attractive  inducement  for  program 
participation. 

3.  Acreage  Rcductidn  Program/Cash 
Diversion  Program.  In  accordance  with 
Section  101(i)(5)  (A)  and  (B)  of  the  1949 
Act  and  based  on  the  estimate  of  the 
quantity  of  rice  that  will  be  on  hand  in 
the  United  States  on  July  31. 1985 
(excluding  1985-crop  rice),  it  has  been 
determined  that  a  combined  20-percent 
acreage  reduction  program  and  15- 
percent  cash  land  diversion  program 
shall  be  applicable  to  the  acreage 
planted  to  rice  in  1985.  Producers  must 
limit  their  1985  plantings  to  no  more 
than  65  percent  of  rico  bases  established 
for  their  farms  and  devote  to  an  acreage 
conservation  reserve  at  least  30.77 
percent  of  the  farms'  1985  planted  rice 
acreages  plus  15  percent  of  the  farms' 
rice  acreage  bases  in  order  to  be  eligible 
for  loans,  purchases,  and  payments  for 
the  1985  crop  of  rice.  The  diversion 
payment  rate  for  the  1985  crop  of  rice 
will  be  $3.50  per  hundredweight  since  it 
is  estimated  that  the  quantity  of  rice  on 
hand  in  the  United  States  on  July  31. 
1985  (excluding  1985-crop  rice)  will 
exceed  42.5  million  himdredweight.  The 
Secretary  has  determined  that  the  total 
supply  of  rice,  in  the  absence  of  a  20 
percent  ARP  and  15  percent  CLD,  will  be 
excessive  taking  into  account  the  need 
for  an  adequate  carryover  of  all  types  of 
rice  to  maintain  reasonable  and  stable 
supplies  and  prices  and  to  meet  a 
national  emergency.  It  is  believed  that  a 
program  providing  a  lower  combined 
percentage  reduction  would  result  in 
higher  total  program  outlays  and 
increasing  stocks. 

The  1985  farm  acreage  base  for  rice 
shall  be  the  average  of  the  acreage 
which  was  planted  and  considered 
planted  to  rice  for  harvest  in  1983  and 
1984.  Determining  the  farm  acreage  base 
in  this  manner  is  consistent  with 
provisions  of  the  1985  wheat,  feed  grain, 
and  upland  cotton  programs  and  was 
selected  to  moderate  base  growth 
caused  by  prior  year  overplantings  on  , 
non-participating  farms. 

Land  which  is  designated  fox  the 
acreage  conservation  reserve  must  be 
cropland  that  was  devoted  to  row  crops 
or  small  grains  in  two  of  the  last  three 
years,  or.  for  farms  with  a  history  of 
summer  fallow,  one  of  the  last  two 
years.  Eligible  land  on  which  permanent 
conservation  practices  were  established 
in  1982  or  a  subsequent  year  will  be 
eligible  for  designation  as  acreage 
conservation  reserve  under  the  acreage 
reduction  program  so  long  as  the 
conservation  practice  is  maintained. 


These  conser\'ation  practices  will  be 
eligible  for  cost-share  assistance  under 
the  Agricultural  Conservation  Program. 

4.  National  Program  Acreage  (NPA). 
In  accordance  with  Section  101(i)(5)(A) 
of  the  1949  Act.  it  has  been  determined 
that  the  NPA  will  not  be  applicable  to 
the  1985  crop  of  rice  since  an  acreage 
reduction  program  has  been  announced. 

5.  Voluntary  Reduction  Percentage.  In 
accordance  with  Section  101(i)(5)(A)  of 
the  Act.  it  has  been  determined  that  the 
voluntary  reduction  percentage  will  not 
be  applicable  to  the  1985  crop  of  rice 
since  an  acreage  reduction  program  has 
been  announced. 

6.  Haying  and  Grazing  of  the  Acreage 
Conservation  Reserve.  In  accordance 
with  Section  101(i){5l{A)  of  the  Act,  it 
has  been  determined  that  rice  producers 
shall  not  be  permitted  to  harvest  cover 
for  hay  or  to  plant  alternate  crops  on 
land  designated  as  ACR.  Grazing  of  land 
designated  as  ACR  will  be  permitted 
except  during  the  five  principal  growing 
months  as  determined  by  the  State  ASC 
committees.  This  provision  will 
minimize  any  adverse  effects  on  hay  or 
feed  producers  and  is  consistent  with 
provisions  of  the  wheat,  feed  grains,  and 
upland  cotton  programs. 

7.  Offsetting  Compliance.  It  has  been 
determined  that  offsetting  compliance  is 
not  necessary  to  assist  in  adjusting  the 
total  national  acreage  of  rice  to 
desirable  goals  and  will  not  be  required 
as  a  condition  of  eligibility  for  a  rice 
producer  ot  participate  in  the  1985  rice 
program.  An  offsetting  compliance 
requirement  is  considered  likely  to 
reduce  participation  in  the  rice  program. 

8.  Binding  Program  Contracts.  It  has 
been  determined  that  contracts  signed 
by  program  participants  for  the 
combined  acreage  reduction  and  cash 
land  diversion  program  will  be  binding 
at  the  end  of  the  signup  period  and  will 
provide  for  liquidated  damages  for 
failure  to  comply  with  the  terms  and 
conditions  of  such  contracts.  This 
provision  should  encourage  producers  to 
comply  with  the  terms  and  conditions  of 
the  contract  and  result  in  a  more 
effective  program. 

Authority:  Sec.  lOl(i).  95  Stat.  1242.  as 
amended  (f  U.S.C.  1441(i)):  Sec.  1101.  95  Slat 
1263.  (7  L'.S.C  1308). 

Signed  in  Washington,  D.C..  January  8. 
1985. 

Everett  Rank, 

Executive  Vice  President.  Commodity  Credit 
Corporation. 

|FR  Doc.  85-978  Filed  1-11-85;  8:45  am) 
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1985  Upland  Cotton  Program; 
Determinations  Regarding  the 
Proclamation  of  1985-Crop  Program 
Provisions  for  Upland  Cotton 

agency:  Commodity  Credit  Corporation. 
USDA. 

action:  Notice  of  determinations  of  the 
1985  upland  cotton  loan  rate, 
established  (target)  price,  acreage 
reduction  program,  cash  land  diversion 
program,  and  related  program 
provisions. 

SUMMARY:  The  purpose  of  this  notice  is 
to  affirm  the  following  determinations 
which  were  made  by  the  Secretary  of 
Agriculture  on  September  14  and 
October  16. 1984.  with  respect  to  the 
1985  crop  of  upland  cotton:  (a)  A  loan 
rale  for  Strict  Low  Middling  one-and- 
one-sixteenth-inch  upland  cotton 
(micronaire  3.5  through  4.9)  of  57.30 
cents  per  pound;  (b)  an  established 
(target)  price  of  81.00  cents  per  pound: 
(c)  an  acreage  reduction  program  with  a 
uniform  required  reduction  of  20 
percent:  (d)  a  cash  land  diversion 
program  of  10  percent  with  a  payment 
rate  of  30  cents  per  pound;  (e)  a  seed 
cotton  loan  rate  comparable  to  the  loan 
rate  for  lint  cotton;  and  (f)  related 
program  provisions.  These 
determinations  are  required  to  be  made 
in  accordance  with  section  103(g]  of  the 
Agricultural  Act  of  1949,  as  amended 
(hereinafter  referred  to  as  the  "1949 
Act"). 

EFFECTIVE  DATE:  This  notice  of 
determinations  is  effective  for  the  1985 
crop  of  upland  cotton. 

ADDRESS:  Dr.  Howard  C.  Williams, 
fiirector.  Analysis  Division,  USDA- 
ASCS.  Room  3741,  South  Building.  P.O. 
Box  2415.  Washington,  D.C.  20013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  V.  Cunningham,  Deputy 
Director.  Analysis  Division,  USDA- 
ASCS,  P.O.  Box  2415,  Washington,  D.C. 
20013  or  call  (202)  447-7954.  The  Final 
Regulatory  Impact  Analysis  describing 
the  options  considered  in  developing 
this  Notice  of  Determination  is  available 
on  request  from  the  above-named 
individual. 

SUPPLEMENTARY  INFORMATION:  This 
notice  has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  designated  as  "major".  It  has 
been  determined  that  these  program 
provisions  will  result  in  an  annual  effect 
on  the  economy  of  SlOO  million  or  more. 
The  titles  and  numbers  of  the  federal 
assistance  programs  that  this  notice 
applies  to  are:  Title — Cotton  Production 
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Stabilization.  Number  10.052  and  Title- 
Commodity  Loans  and  Purchases. 
Number  laosi.  as  found  in  the  Catalog 
of  Federal  Domestic  .\ssistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  there  is 
no  requirement  that  a  notice  of  proposed 
rulemaking  be  published  in  accordance 
with  5  U.S.C.  553  or  any  other  provision 
of  law  with  respect  to  the  subject  matter 
of  these  determinations. 

A  supplemental  environmentdl  impact 
statement  has  been  completed  and  it 
has  been  determined  this  action  will 
have  no  significant  adverse 
environmenfal  impacts. 

This  program/activity-  is  not  subject  to 
the  provisions  of  Executive  Order  tZ372 
which  requires  interoovemmental 
consultation  wirti  State  and  local 
ofHcials  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  4fl  FR 
29115  (June  24.  1963). 

This  notice  sets  forth  determinations 
with  respect  to  the  fbilowing  issues 
which  are  briefly  described: 

A.  The  Loan  LevtiJ.  Section  I03(g)(  l)  of 
the  1949  Act  provides  that  the  loan  level 
for  19e5-crop  upland  cotton  must  reflect 
for  Strict  Low  Middling  one-and-one- 
sixteentfa-incfa  upland  cotton  (micrunaire 
3.5  through  4.9)  at  average  location  in 
the  United  S^ates,  the  smaller  of:  (l)  85 
percent  of  the  average  price  (weighted 
by  market  and  month)  of  Stnct  Low 
Nfiddling  one-and-one-sixteenth-inch 
cotton  as  quoted  in  ttre  designated 
United  States  spot  markets  during  three 
years  of  the  five-year  period  ending  July 
31. 1984,  excluding  the  yeitr  of  die 
highest  and  lowest  average  prices 
(hereinafter  referred  to  as  the  "spot 
market  calculation"),  or  (2)  percent  sf 
the  average,  for  the  Hfteen  week  period 
beginning  July  1. 1984.  of  the  Cve  lowest 
priced  growths  of  the  growths  quoted  for 
Middling  one-and-three-fhirty-seconds- 
inch  cottoa  Cl.F.  northern  Europe 
(adjusted  downward  by  the  average 
difference  during  the  period  Apnl  15. 
1984.  through  October  15,  1984.  between 
such  average  northom  Earopean  p-ice 
quotations  and  the  market  quota iioas  in 
the  designated  United  States  spot 
markets  for  Strict  Low  >»r:  Jd'.mjj  wne- 
and-one-sixteenth-inch  cotton 
(micronaire  3.5  through  4.9))  (hereinafter 
referred  to  as  the  "northern  Eun.pean 
calulation  °).  The  loan  level  cannot  be 
less  than  5i  cents  per  pound.  If  the 
northern  European  calojlation  is  less 
than  the  United  States  spot  market 
calculation,  the  Secretary  may  increase 
the  loan  level,  but  nut  in  exces.s  of  the 
United  States  spot  market  calt  nlation. 

B,  Estabii-ihed (Tc-j^ei)  Pricn.  Section 
103(g)(3)|B)  of  the  1949  Act  provides  that 
the  established  price  for  1985-crop 


upland  cotton  shall  not  be  less  than  the 
higher  of  (a)  81  cents  per  pound  plua  any 
adjustments  for  changes  in  production 
costs  or  (b)  120  percent  of  the  loan  level 
determined  in  accordance  with  section 
103(g)(t)  of  the  1949  Act.  Section 
103(g)(3)(C)  of  the  1949  Act  provides  that 
the  established  price  may  be  adjusted  as 
the  Secretary  determines  to  be 
appropriate  to  reflect  any  change  in:  (t) 
The  average  adjusted  cost  of  production 
per  acre  for  the  two  crop  years 
immediately  preceding  the  year  for 
which  the  dete-^.inahca  is  made  (1963 
and  1984]  fnjm  (2)  the  avi,'r:ige  auj'a:«'ed 
cost  of  production  per  acre  for  tha  two 
crop  years  immediately  preceding  the 
year  previous  to  the  one  for  which  the 
dete-'minatior  is  made  (1982  and  138;!). 
The  adjusted  cost  of  production  icr  each 
of  such  years  may  be  determined  by  the 
Secretary  on  the  basis  of  such 
information  as  the  Secretary  finds 
necessary  and  appropriate  and  may 
include  variable  costs,  machinery 
ownership  co.sts,  and  general  farm 
overhead  costs,  allocated  to  the  crops 
involved  on  the  basis  of  the  proportion 
of  the  value  of  the  total  production 
dwtved  from  each  crop, 

C.  The  Sutional  Prugjv/n  Acreage 
f.WPA).  Section  103(g)(5)  of  the  1949  Act 
provides  that  the  Secretary  shall 
proclaim  a  national  program  acreage 
(x\PA)  for  the  1985  crop  by  Noirember  1. 
1984.  Such  NPA  may,  however,  be 
revised  for  the  ptupos*  of  determining 
the  allocation  facttjr  if  the  Secretary 
determines  it  necessary  baaed  upon  the 
latest  information.  Any  revision  shall  be 
announced  as  soon  as  it  has  been  made. 
The  NPA  shall  be  the  number  of 
harvested  acres  the  Sec^H^a^y 
determines  necessary,  based  on  the 
estimated  weighted  natiocril  average  of 
the  farm  program  yields  for  the  1985 
crop,  to  produce  the  quantity  (less 
imports)  that  the  Secretar>'  estimates 
will  be  utilized  domestically  and  for 
expoit  during  the  19H5-86  md>i(eting 
year.  The  Secretary  may  make  such 
adjustments  in  the  NP.-\  as  he 
determines  necessary,  taking  into 
consideration  the  estimated  carryover 
supply,  so  as  to  provide  for  an  adequate 
but  not  excessive  total  supply  of  cotton 
for  the  1985-86  marketing  year,  in  no 
event  shall  the  national  program  acreage 
be  less  than  10  million  acres.  If  an 
acreage  reduction  program  is 
implemented  for  the  1985  crop  of  upland 
cotton,  the  NPA  determination  is  not 
applicable. 

D.  Voluntary  Reduction  Percputage. 
Section  103(g)(7)  of  the  1949  Act 
provides  that  the  individual  farm 
program  acreages  for  the  1985  crop  of 
upland  cotton  that  are  eligible  for 
payments  shall  not  be  further  reduced 


by  application  of  an  allocation  factor  If 
the  producer  reduces  the  acreage  of 
upland  cotton  p'itnted  for  hai-vest  on  the 
farm  from  the  acreage  base  established 
for  the  farm  for  the  1985  crop  of  upl.^nd 
cotton  by  at  least  the  percentage 
recommended  by  the  Secretiiry  in  the 
pnjcla.Tiation  of  the  nation.il  pmjr.im 
ac^eu^  for  the  1985  crap.  If  an  acreage 
reduction  program  is  implemented  for 
the  1985  crop  of  upland  cotton,  the 
voluntary  reduction  percenhu^e  shall  not 
be  applicable  to  such  err  p. 

E.  Acrpc^f  P.educ'it'ri  Prn^^m.  (I) 
Except  as  provided  in  par.igraph  [1] 
below,  section  103(gK9)(A)  of  the  1949 
Act  pi-ovide-t  that  the  Secretary  may 
es'ablish  a  lunitalion  on  the  acreage 
plant.>d  to  upland  cotton  if  the  Secretary 
determines  that  the  total  supply  of 
upland  cotton  will,  in  the  absence  of 
such  limitation,  be  excessive,  taking  into 
accu'int  the  need  for  an  adequate 
Cijrryover  to  maintain  reasonable  and 
sta'ile  supplies  and  prices  and  to  meet  a 
national  emergency. 

(-)  For  the  19115  crop  of  upland  cotton. 
if  the  Secretiiry  estimates  that  the 
quantity  of  upland  cotton  on  hand  in  the 
Unittfd  Slates  on  July  3t.  1986  (not 
including  any  quantity  of  upland  cotton 
produced  in  the  United  States  during 
calendar  year  1986).  will  exceed  3.7 
million  bales,  the  Secretary:  (a)  Sb  mII 
provide  for  a  land  diversion  program  as 
described  under  section  l<J3(g)(9j(B)  of 
(he  1940  Act  undur  which  the  acreage 
planted  to  upland  cotton  for  harvest  on 
the  farm  would  be  limited  to  the  a<:reage 
base  for  the  farm  reduced  by  not  less 
than  5  percent  and  (b)  may  provide  for 
an  acreage  limitation  program  as 
described  under  section  103(g)(»)(.A)  of 
the  1949  Act  under  which  the  acreage 
planted  to  upland  cotton  for  harvest  on 
the  f;irm  woui«l  be  limited  to  the  acreage 
base  for  the  farm  reduced  by  not  more 
th^n  20  percent  in  addition  to  the  land 
diversion  progrun.  If  the  Secretary 
implements  a  combined  acreage 
linitation  prognun  and  land  diversion 
program,  any  reduction  i-equired  by  the 
Secr'^taiy  in  excess  of  25  percent  of  the 
acreage  base  bit  the  iasm  shall  be  made 
under  the  land  diversion  program. 

(3)  Any  acre:ige^  limitation  under 
paragraphs  (1)  and  (2)  shall  be  achieved 
by  applying  a  uniform  percentage 
reduction  to  the  acreage  base  for  ea<:h 
cotton-producing  farm.  Pradur.ers  who 
knowingly  produce  cotton  in  excess  of 
the  permitted  cotton  acreage  for  a  frirm 
shall  he  ineligiblp  for  cotton  loans  'nd 
payments  with  respect  to  that  farm.  The 
acre.ige  base  for  any  farm  for  the 
purpose  <if  determining  iny  rediiction 
required  to  be  made  for  any  year  as  the 
result  of  a  limitation  shall  be  the  acreage 
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planted  on  the  farm  to  upland  cotton  for 
harvest  in  the  crop  year  immediately 
preceding  the  year  for  which  the 
determination  is  made  ur.  at  the 
discretion  of  the  Secretary,  the  average 
acreage  planted  to  upland  cotton  for 
harvest  in  the  two  crop  years 
immediately  preceding  the  year  for 
which  the  determination  is  made.  For 
the  purpose  of  determining  the  acreage 
base,  the  acreage  planted  to  upland 
cotton  for  harvest  shall  include  any 
acreage  which  producers  were 
prevented  from  planting  to  cotton  or 
other  nonconserving  crop  because  of  a 
natural  disaster  or  other  condition 
beyond  the  control  of  the  producers.  The 
Secretary  may  make  adjustments  to 
reflect  crop-rotation  practices  and  other 
factors  as  the  Secretary  determines 
necessary  to  establish  a  fair  and 
equitable  base.  A  number  of  acres  on 
the  farm  determined  by  dividing  (a)  the 
product  obtained  by  multiplying  the 
number  of  acres  required  to  be 
withdrawn  from  the  production  of 
upland  cotton  times  the  number  of  acres 
actually  planted  to  upland  cotton,  by  (b) 
the  number  of  acres  authorized  to  be 
planted  to  upland  cotton  in  accordance 
with  the  acreage  limitation  established 
by  the  Secretary,  shall  be  devoted  to 
approved  conservation  uses  in 
accordance  with  regulations  issued  by 
the  Secretary.  If  an  acreage  limitation  is 
in  effect  for  any  crop,  the  national 
program  acreage,  program  allocation 
factor,  and  voluntary  reduction 
provisions  of  Section  103(g)  of  the  1949 
Act  are  not  applicable  to  such  crop.  The 
individual  farm  program  acreage  shall 
be  the  acreage  planted  on  the  farm  to 
upland  cotton  for  harveit  within  the 
permitted  upland  cotton  acreage 
established  for  the  farm  under  the 
acreage  reduction  program. 

F.  Cash  Land  Diverslnii  Program.  (1) 
Except  as  provided  in  paragraph  (2). 
section  103{g)(9)IB)  of  the  1949  Act 
provides  that  the  Secretiary  may  make 
land  diversion  payments  to  producers  of 
upland  cotton,  whether  or  not  an 
acreage  limitation  for  upland  cotton  is  in 
effect,  if  the  Secretary  determines  that 
such  land  diversion  payments  are 
necessary  to  assist  in  adjusting  the  total 
national  acreage  to  desirable  goals. 
Such  land  diversion  payments  shall  be 
made  to  producers  who  devote  to 
conser\ation  uses  an  adreage  of 
cropland  on  the  farm  in  accordance  with 
land  diversion  contracti  entered  into  by 
the  Secretary  with  such  producers.  The 
amounts  payable  to  producers  under 
land  diversion  contracts  may  be 
determined  through  the  submission  of 
bids  for  such  contracts  by  producers  or 


in  such  manner  as  the  Secretary 
determines  appropriate. 

(2)  Notwithstanding  the  provisions  of 
paragraph  (1),  if  the  Secretary 
implements  a  land  diversion  program  for 
the  1985  crop  of  upland  cotton  under  the 
provisions  of  section  103(g)(9)(A)  of  the 
1949  Act,  the  Secretary  shall  make  crop 
retirement  and  conservation  payments 
to  any  producer  of  the  1985  crop  of 
upland  cotton  whose  acreage  planted  to 
upland  cotton  on  the  farm  is  reduced  so 
that  it  does  not  exceed  the  upland 
cotton  acreage  base  for  the  farm  less  an 
amount  equivalent  to  the  percentage  of 
the  acreage  base  specified  by  the 
Secretary,  but  not  less  than  5  percent,  in 
addition  to  the  reduction  required  under 
the  acreage  limitation  program  under 
secUon  103(g)(9KA)  of  the  1949  Act.  if 
any,  and  who  devotes  to  approved 
conservation  uses  an  acreage  of 
cropland  equivalent  to  the  reduction 
required  from  the  upland  cotton  acreage 
base  under  section  103(g)(9)(B)  of  the 
1949  Act.  Such  payments  shall  be  made 
in  an  amount  computed  by  multiplying 
the  diversion  payment  rate,  by  the  farm 
program  payment  yield  for  the  crop,  by 
the  acreage  diverted.  The  diversion 
payment  rate  established  by  the 
Secretary  under  the  provisions  of  this 
paragraph  shall  be  not  less  than  27.5 
cents  per  pound.  If  the  Secretary 
estimates  that  the  quantity  of  upland 
cotton  on  hand  in  the  United  Slates  on 
July  31. 1985  (not  including  any  quantity 
of  upland  cotton  produced  in  the  United 
States  during  calendar  year  1985).  will 
exceed  (a)  4.1  million  bales,  such 
diversion  payment  rate  shall  be 
established  by  the  Secretary  at  not  less 
than  30.0  cents  per  pound,  and,  fb)  4.7 
million  bales,  such  diversion  payment 
rate  shall  be  established  by  the 
Secretary  at  not  less  than  35.0  cents  per 
pound.  The  Secretary  shall  make  not 
less  than  50  percent  of  any  diversion 
payments  required  to  be  made  to 
producers  of  the  1985  crop  as  soon  as 
practicable  after  a  producer  enters  into 
a  land  diversion  contract  with  the 
Secretary  and  in  advance  of  any 
determination  of  performance.  If  a 
producer  fails  to  comply  with  a  land 
diversion  contract  after  obtaining  an 
advance  payment,  the  producer  shall 
repay  the  advance  payment  immediately 
and,  in  accordance  with  regulations 
issued  by  the  Secretary,  pay  interest  on 
the  advance  payment. 

(3)  If  the  Secretary  implements  a  land 
diversion  program,  the  producers  on  a 
farm  must  comply  with  the  terms  and 
conditions  of  such  program  as  a 
condition  of  eligibility  for  program 
benefits. 


G.  Haying  and  Grazing  of  Acreage 
Conservation  Reserve  (ACR).  Section 
103(g)(9)(A)  of  the  1949  Act  provides 
that  the  regulations  issued  by  the 
Secretary  with  respect  to  acreage 
required  to  be  devoted  to  conservation 
uses  (the  "Acreage  Conservation 
Reserve")  shall  assure  protection  of 
such  acreage  from  weeds  and  wind  and 
water  erosion.  The  Secretary  may 
authorize  haying  and  grazing  of  land 
devoted  to  the  Acreage  Conservation 
Reserve  (ACR). 

H.  Binding  Program  Contracts.  For  the 
1983  and  1984  crops  of  upland  cotton, 
contracts  signed  by  program 
participants  were  binding  contracts.  The 
contracts  provided  for  liquidated 
damages  in  the  event  the  producer  did 
not  fulfill  the  terms  and  conditions  of  the 
contract 

I.  Advance  Deficiency  Payments. 
Section  107C{b)(l){B)  of  the  1949  Act 
provides  that  if  the  Secretary 
establishes  an  acreage  limitation 
(reduction)  program  for  upland  cotton 
and  determines  that  deficiency 
payments  will  likely  be  made  for  such 
crop,  the  Secretary  may  make  available 
advance  deficiency  payments  to 
producers  who  agree  to  participate  in 
such  program. 

J.  Offsetting  Compliance.  Section 
103(g)(14)  of  the  1949  Act  provides  that 
the  Secretary  may  issue  such  regulations 
as  the  Secretary  determines  to  be 
necessary  to  carry  out  the  upland  cotton 
program.  In  some  prior  crop  years,  the 
Secretary  has  promulgated  regulations 
providing  for  offsetting  compliance 
requirements.  If  offsetting  compliance  is 
required,  owners  and  operators  of  farms, 
in  order  to  be  eligible  for  program 
benefits,  would  have  to  ensure  that  all 
of  the  farms  in  which  they  had  an 
interest  were  either  in  compliance  with 
program  requirements  or  that  the 
acreages  of  upland  cotton  planted  for 
harvest  on  each  of  such  farms  did  not 
exceed  the  upland  cotton  acreage  bases 
which  were  estabhshed  for  such  farms. 

K.  Loan  Level  for  Seed  Cotton.  Section 
103(g)(18)  of  the  1949  Act  provides  that, 
in  order  to  assist  cotton  producers  in  the 
orderly  ginning  and  marketing  of  their 
cotton  production,  the  Secretary  shall 
make  recourse  loans  available  to  such 
producers  on  seed  cotton  in  accordance 
with  authority  vested  in  the  Secretary 
under  the  Commodity  Credit 
Corporation  Charter  Act. 

Discussion  of  Comments 

A  notice  requesting  public  comments 
on  program  determinations  for  the  1985 
crop  of  upland  cotton  was  published  in 
the  Federal  Register  on  June  6, 1984  (49 
FR  23413).  A  total  of  21  responses  was 
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received.  A  majority  of  the  comments 
are  grouped  and  summarized  into  the 
following  10  categories:  (1)  The  loan 
rate:  (2)  the  target  price;  (3)  the  national 
program  acreage:  (4)  the  acreage 
reduction  and  land  diversion  levels:  (5) 
the  land  diversion  payment  rate:  (6) 
binding  program  contracts:  (7)  the 
acreage  base  determination:  (8)  haying 
and  grazing  of  ACR:  (9)  offsetting 
compliance:  and  (10)  seed  cotton  loan 
rate. 

1.  Loan  Rate.  A  total  of  18  comments 
was  received  concerning  the  loan  rate. 
Thirteen  respondents  favored  a  loan 
rate  based  on  the  statutory'  formula.  4 
respondents  requested  a  loan  level 
above  the  statutory  formula,  and  1 
recommended  a  loan  rate  below  the 
statutory  formula. 

2.  Target  Price.  Fourteen  comments  on 
the  target  price  were  received.  Of  these, 
7  favored  a  target  price  of  81  cents  per 
pound.  5  recommended  a  target  price 
above  81  cents  per  pound.  1  favored  a 
target  price  below  81  cents  per  pound 
and  1  opposed  the  target  price. 

3.  National  Program  Acreage  (NPA). 
Two  comments  opposing  the  national 
program  acreage  were  received. 

4.  Acreage  Reduction  and  Land 
Diversion  Levels.  A  total  of  19 
comments  were  received  regarding 
acreage  reduction  and/or  cash  land 
diversion  levels.  Four  respondents 
recommended  a  20  percent  acreage 
reduction  program  with  a  5  percent  cash 
land  diversion  program.  Three 
comments  recommended  a  15  percent 
acreage  reduction  program  with  a  10 
percent  cash  land  diversion  program. 
Five  respondents  favored  reduction 
programs  but  did  not  specify  a  level. 
Four  comments  favored  reductions  other 
than  a  20  percent  acreage  reduction  with 
a  5  percent  cash  land  diversion  or  a  15 
percent  acreage  reduction  with  a  10 
percent  cash  land  diversion:  and  three 
respondents  opposed  any  reduction 
program. 

5.  Land  Diversion  Payment  Rate.  The 
one  respondent  favored  a  land  diversion 
payment  rate  above  27.5  cents. 

6.  Binding  Program  Contracts.  Twelve 
comments  were  received  concerning 
program  contracts.  Eleven  respondents 
favored  some  type  of  binding  contract 
and  one  opposed  binding  contracts.  Four 
of  the  respondents  who  recommended 
the  use  of  binding  contracts  also 
recommended  that  the  enrollment  period 
be  extended  if  binding  contracts  are 
required. 

7.  Acreage  Base  Determination.  Five 
comments  were  received  favoring  the 
use  of  the  average  of  the  acres  planted 
and  considered  planted  for  the  1983  and 
1984  crops  for  the  purpose  of 
determining  the  farm  acreage  base. 


8.  Haying  and  Grazing.  Seven 
respondents  commented  on  haying  and 
grazing  of  land  designated  as  ACR.  One 
respondent  favored  year-round  haying 
and  grazing,  four  favored  grazing  during 
the  six  nonprincipal  growing  months, 
and  two  opposed  haying  and  grazing. 

9.  Offsetting  Compliance.  Eleven 
comments  opposing  offsetting 
compliance  were  received. 

10.  Seed  cotton  loan  rate.  Seven 
respondents  commented  on  the  seed 
cotton  loan  program.  Six  respondents 
favored  the  current  formula  of  adjusting 
the  seed  cotton  to  a  lint  basis  and 
applying  the  loan  rates  applicable  to  lint 
cotton.  One  respondent  opposed  the 
seed  cotton  loan  program. 

A  number  of  the  determinations  with 
respect  to  the  upland  cotton  program  are 
required  by  section  103(g)  of  the  1949 
Act  to  be  made  not  later  than  November 
1  of  the  calendar  year  preceding  the 
year  for  which  the  determinations  are 
made.  On  September  14  and  October  16. 
1984,  the  Secretary  announced  by  press 
releases  the  program  provisions  for  the 
1985  crop  of  upland  cotton.  Since  the 
only  purpose  of  this  notice  is  to  affirm 
the  program  determinations  previously 
announced,  it  has  been  determined  that 
no  further  public  rulemaking  is  required 
with  respect  to  the  following 
determinations: 

Determinations 

A.  Loan  Level.  Based  on  the  formula 
prescribed  in  section  103(g)(1)  of  the 
1949  Act.  the  loan  rate  for  the  1985  crop 
of  Strict  Low  Middling  one-and-one- 
sixteenth-inch  upland  cotton  (micronaire 
3.5  through  4.9)  at  average  location  in 
the  United  States  has  been  determined 
to  be  57.30  cents  per  pound. 

The  United  States  spot  market 
calculation  is  as  follows: 

(1)  Weighted  average  spot  market 
prices  for  Strict  Low  Middling  one-and- 
one-sixteenth-inch  upland  cotton 
micronaire  3.5  through  4.9: 

August  1979  through  July  1980-68.87 

cents 
August  1980  through  July  1981-83.77 

cents 
August  1981  through  July  1982-57.66 

cents 
August  1982  through  July  1983-61.79 

cents 
August  1983  through  July  1984-71.58 

cents 

(2)  Average  spot  market  price  of  the 
Ave  years,  excluding  the  highest  and 
lowest  years — 67.41  cents. 

(3)  Loan  rate  based  on  U.S.  spot 
market  calculation — 57.30  cents. 

The  northern  European  calculation  is 
as  follows: 


(1)  Average  northern  European 
quotation  for  Middling  one-and-three- 
thirty-seconds-inch  cotton,  July  1 
through  October  12. 1984-75.60  cents. 

(2)  Average  difference  between 
average  northern  European  quotation 
and  the  U.S.  spot  market  average  for 
Strict  Low  Middling  one-and-one- 
sixteenth-inch  cotton  (micronaire  3.5 
through  4.9).  April  15  through  October 
15. 1984—11.17  cents. 

(3)  Adjusted  northern  European 
average — 64.43  cents. 

(4)  90  percent  of  adjusted  avereage — 
57.99  cents. 

The  smaller  of  the  two  calculations  is 
the  U.S.  spot  market  calculation. 
Therefore,  the  1985  loan  rate  is  57.30 
cents  per  pound. 

B.  Established  (Target)  Price.  In 
accordance  with  the  provisions  of 
section  103(g)(3)  of  the  1949  Act.  the 
1985  established  (target)  price  has  been 
determined  to  be  the  statutory  minimum 
level  of  81  cents  per  pound.  The  target 
price  of  81  cents  per  pound  will  attract 
adequate  participation  in  the  acreage 
reduction  program.  It  is  felt  that  any 
further  increases  in  the  target  price 
would  encourage  excessive  upland 
cotton  production. 

C.  National  Program  Acreage.  In 
accordance  with  section  103(g)(9)(A)  of 
the  1949  Act.  it  has  been  determined 
that  the  NPA  will  not  be  applicable  to 
the  1985  crop  of  upland  cotton  since  an 
acreage  reduction  program  has  been 
announced. 

D.  Voluntary  Reduction  Percentage. 
In  accordance  with  section  103(g)(9)(A) 
of  the  1949  Act.  it  has  been  determined 
that  the  voluntary  reduction  percentage 
will  not  be  applicable  to  the  1985  crop  of 
upland  cotton  since  an  acreage 
reduction  program  has  been  announced. 

E.  Acreage  Reduction  Program  and 
Cash  Land  Diversion  Program.  The 
Secretary  has  estimated  that  4.5  million 
bales  of  upland  cotton  will  be  on  hand 
in  the  United  States  on  July  31. 1985. 
Therefore,  in  accordance  with  the 
provisions  of  section  103(g)(9)(A)  of  the 
1949  Act,  it  has  been  determined  that  a 
20-percent  acreage  reduction  program 
and  a  10-percent  cash  land  diversion 
program  will  be  in  effect  for  the  1985 
crop  of  upland  cotton. 

In  order  to  be  eligible  for  loans  and 
payments  on  the  1985  crop  of  upland 
cotton,  producers  must  plant  no  more 
than  70  percent  of  their  farm  acreage 
base.  In  addition,  producers  must  devote 
a  number  of  acres  equal  to  the  sum  of  (1 ) 
28.57  percent  times  the  acres  actually 
planted  to  upland  cotton  and  (2)  10 
percent  of  the  acreage  base,  to  an 
acreage  conservation  reserve  in 
accordance  with  regulations  issued  by 
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the  Secretary.  The  acreage  base  for  any 
farm  to  be  used  for  the  purpose  of 
determining  the  reduction  required  to  be 
made  shall  be  the  average  of  the  upland 
cotton  acres  which  are  planted  and 
considered  planted  for  the  1963  and  1984 
crops. 

Diversion  payments  will  be  made  to 
upland  cotton  producers  who  meet  the 
specified  program  requirements.  The 
Secretary  has  estimated  that  the 
quantity  of  upland  cotton  on  hand  in  the 
United  States  on  July  31. 1985.  will 
exceed  4.1  million  bales.  Therefore,  in 
accordance  with  section  103(g)(9)(b]  of 
the  1949  act,  the  diversion  payment  rate 
shall  be  $.30  per  pound.  Diversion 
payments  shall  be  computed  by 
multiplying  the  diversion  payment  rate 
of  $.30  per  pound,  by  the  farm  program 
payment  yield,  by  10  percent  of  the  farm 
acreage  base.  Qne-half  of  the  total 
diversion  payment  will  be  made 
available  as  soon  as  piossible  after  a 
producer  enters  into  a  land  diversion 
contract  with  the  Secretary.  If  a 
producer  fails  to  comply  with  a  land 
diversion  contract  after  obtaining  an 
advance  payment,  the  producer  shall 
repay  immediately  the  advance  payment 
plus  interest. 

F.  Haying  and  grazing  of  Acreage 
Conservation  Reserve.  In  accordance 
with  section  103(g)(9)(A)  of  the  1949  Act. 
the  Secretary  has  determined  that 
haying  of  cover  crops  on  ACR  acreage 
will  not  be  permitted.  However,  ACR 
acreage  may  be  grazed  except  during 
the  five  principal  grov»ing  months  as 
designated  by  county  Agricultural 
Stabilization  and  Conservation  (ASC) 
committees.  In  the  event  of  a  natural 
disaster,  emergency  haying  and  grazing 
may  be  approved  as  needed  on  a 
county-by-county  basis. 

G.  Binding  Program  Contracts. 
Contracts  signed  by  program 
participants  for  the  acreage  reduction 
and  cash  land  diversion  programs  will 
be  considered  binding  at  the  end  of  the 
signup  period  and  will  provide  for  the 
payment  of  liquidated  damages  by 
producers  who  do  not  comply  with 
contra(;tual  requirements. 

H.  Advance  Deficiency  Payments.  The 
Secretary  has  determined  that 
deficiency  payments  will  likely  be  made 
to  producers  participating  in  the  upland 
cotton  program.  Therefore,  in 
accordance  with  section  107(b)(1)(B)  of 
the  1949  Act.  it  has  been  determined 
that  advance  deficiency  payments  equal 
to  one-half  the  total  eltimated 
deficiency  payment  will  be  made 
available  to  a  producer  as  soon  as 
possible  after  the  producer  enters  into 
the  program  contract. 

I.  Offsetting  Compliance.  In 
accordance  with  section  103(g](14)  of  the 


1949  Act.  it  has  been  determined  that 
offsetting  compliance  will  not  be 
required  as  a  condition  of  eligibility  for 
program  benefits. 

J.  Loan  Level  for  Seed  cotton.  In 
accordance  with  section  103(g)(18)  of  the 
1949  Act.  recourse  loans  will  be  offered 
on  1985-crop  seed  cotton.  The  seed 
cotton  will  be  adjusted  to  a  lint  basis  for 
loan-making  purposes  and  the  loan  rates 
applicable  to  lint  cotton  will  be  used. 

Autkotity:  Sees.  4  and  5, 62  Stat.  107a  as 
amended  (15  U.S.C.  714b  and  714c):  sees.  101. 
103(g).  107C  and  401,  66  Stat.  758.  as 
amended,  95  Stat.  1234,  as  amended,  96  Stat. 
766, 63  Stat.  1054,  as  amended  (7  U.S.C.  1441, 
1444, 1445b-2, 1421)). 

Signed  at  Washington.  D.C.  January  8. 1985. 
Everett  Rank, 

Executive  Vice  President.  Commodity  Credit 
Corporation. 
[FR  Doc.  85-1021  Filed  1-11-85;  8:45  am) 

WLUNG  CODE  M10-0S-M 


U.S.  ARMS  CONTROL  AND 
DISARMAMENT  AGENCY 

General  Advisory  Committee;  Renewal 

January  4. 1985. 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463)  and  the 
Office  of  Management  and  Budget 
Circular  No.  A-63,  as  Revised,  I  have 
determined  that  the  renewal  of  the 
General  Advisory  Committee  (GAC)  is 
in  the  public  interest.  This  determination 
is  based  on  the  important  work  the  GAC 
conducts  in  advising  the  President,  the 
Secretary  of  State  and  the  Director  of 
the  U.S.  Arms  Control  and  Disarmament 
Agency  (ACDA)  on  matters  effecting 
arms  control,  disarmament,  and  world 
peace. 

This  renewal  is  effective  January  5. 
1985,  and  is  for  a  period  of  two  years. 

Dated:  January  4, 1985.  • 
Kenneth  Adetman, 

Director. 

(FR  Doc.  85-974  Filed  1-11-85;  8:45  am) 

BILLING  CODE  M20-32-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[Case  No.  82-179A] 

Antiboycott  Violations;  Frank 
Forsberg;  Order 

The  Office  of  Antiboycott 
Compliance.  International  Trade 
Administration,  U.S.  Department  of 
Com.merce  ("Department"),  having 
determined  to  initiate  an  administrative 
proceeding  pursuant  to  Section  11(c)  of 


the  Export  Administration  Act  of  1979, 
as  amended,  [50  U.S.C.  app.  2401,  et  seq. 
(1982)  (the  "Act")]  •  and  Part  388  of  the 
Export  Administration  Regulations 
(currently  codified  at  15  CFR  Part  368  et 
seq.  (1984)  (the  "Regulations"))  against 
Frank  Forsberg  ("Forsberg"),  a  Texas 
resident,  based  on  allegations  set  forth 
in  the  Proj^osed  Charging  Letter,  dated 
April  23, 1984,  incorporated  herein  by 
this  reference,  that,  on  or  about 
September  4, 1982,  Forsberg  committed 
one  violation  of  Part  369  of  the 
Regulations,  promulgated  to  implement 
the  Act,  in  that  Forsberg,  a  United  States 
person  as  defined  in  the  Regulations, 
with  respect  to  his  activities  in  the 
interstate  or  foreign  commerce  of  the 
United  States,  and  with  intent  to  comply 
with,  further,  or  support  an 
unsanctioned  foreign  boycott,  took  a 
discriminatory  action  against  an 
individual  who  is  a  United  States  person 
on  the  basis  of  that  individual's  religion, 
an  activity  prohibited  by  §  369.2(b)  of 
the  Regulations  and  not  excepted;  and 

The  Department  and  Forsberg  having 
entered  into  a  Consent  Agreement 
whereby  Forsberg  has  agreed  to  settle 
this  matter  by  paying  to  the  Department 
a  civil  penalty  in  the  amount  of  $10,000 
and  by  accepting  a  one  year  denial  of 
his  export  privileges  to  Jordan,  Lebanon, 
Kuwait  United  Arab  Emirates,  Bahrain, 
Libya,  Oman,  Qatar,  Saudi  Arabia, 
Yemen  Arab  Republia  People's 
Democratic  Republic  of  Yemen.  Syria 
and  Iraq;  and 

The  terms  of  the  Consent  Agreement 
having  been  approved  by  me  in 
complete  settlement  of  the  matter; 

It  is  therefore  ordered  that. 

First,  a  civil  penalty  in  the  amount  of 
$10,000  is  assessed  against  Forsberg; 

Second,  Forsberg  shall  pay  the 
Department  the  sum  of  $10,000  within 
twenty  (20)  business  days  of  the  service 
of  this  Order,  as  specified  in  the 
attached  instructions: 

Third,  for  a  period  ending  one  year 
from  the  date  of  this  Order,  Forsberg  is 
denied  all  privileges  of  participating, 
directly  or  indirectly,  in  any  manner  or 
capacity,  in  any  transaction  involving 
the  export  of  U.S.-origin  commodities  or 
technical  data  from  the  United  States  or 
abroad  to  Jordan,  Lebanon,  Kuwait, 
United  Arab  Emirates.  Bahrain,  Libya, 
Oman,  Qatar,  Saudi  Arabia,  Yemen 
Arab  Republic.  People's  Democratic 
Republic  of  Yemen,  Syria  and  Iraq. 
Subject  to  paragraph  FOURTH  below. 


'  The  authority  granted  by  the  Act  terminated  on 
March  30. 1964.  The  Regulations  have  been 
continued  in  effect  by  Executive  Order  12470.  49  FR 
13099.  April  3. 1984.  under  the  authority  of  the 
International  Emergency  Economic  Powers  Act  (SO 
U.S.C.  1701-1706  (1982)). 
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participation  prohibited  in  any  such 
transaction,  either  in  the  United  States 
or  abroad,  shall  include,  but  not  be 
limited  to,  participation:  (a)  As  a  party 
or  representative  of  a  party  to  any 
export  license  application  submitted  to 
the  Department;  (b)  in  the  preparation  or 
filing  with  the  Department  of  any  export 
license  application  or  reexportation 
authorization,  or  of  any  document  to  be 
submitted  therewith;  (c)  in  the  obtaining 
from  the  Department  or  using  of  any 
validated  or  general  export  license  or   * 
other  export  control  documents:  (d)  in 
the  carrying  on  of  negotiations  with 
respect  to,  or  in  the  receiving,  ordering, 
buying,  selling,  delivering,  storing,  using, 
or  disposing  of  any  commodities  or 
technical  data,  in  whole  or  in  part,  to  be 
exported  from  the  United  States  and 
subject  to  the  Regulations:  and  (e)  in  the 
financing,  forwarding,  transporting,  or 
other  services  or  such  commodities  or 
technical  data; 

Fourth,  such  denial  of  export 
privileges  shall  extend  only  to  U.S.- 
origin  commodities  and  technical  data 
which  are  subject  to  the  Act  and  the 
Regulations; 

Fifth,  such  denial  of  export  privileges 
shall  extend  not  only  to  Forsberg,  but 
also  to  his  agents  and  employees; 

Sixth,  no  person,  firm,  corporation, 
partnership  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export 
Administration,  shall,  with  respect  to 
U.S. -origin  commodities  and  technical 
data  subject  to  the  Act  and  the 
Regulations,  participate,  directly  or 
indirectly,  in  any  manner  or  capacity  in 
any  export  by  Forsberg  prohibited  by 
the  terms  of  this  Order.  Such 
participation  shall  include,  but  not  be 
limited  to:  (a)  Applying  for.  obtaining, 
transferring,  or  using  any  license. 
Shipper's  Export  Declaration,  bill  of 
hiding,  or  other  export  control  document 
relating  to  any  export  prohibited  by  the 
terms  of  this  Order  or  (b)  carrying  on 
negotiations  with  respect  to  such  export, 
ordering,  buying,  receiving,  using, 
selling,  delivering,  storing,  disposing  of. 
forwarding,  transporting,  financing,  or 
otherwise  servicing  or  participating  in 
any  export  prohibited  by  the  terms  of 
this  Order. 

rhis  Order  Is  effective  immediately. 

Theodore  W.  Wu. 

Deputy  Assistant  Secretary  for  Export 
Enforcement. 

Entered  this  3d  day  of  January  1985. 


Instructions  for  Payment  of  Qvil  Penalty 

1.  The  civil  penalty  check  should  be 
made  payable  to:  U.S.  Department  of 
Commerce. 

2.  The  check  should  be  mailed  to: 
U.S.  Department  of  Commerce,  Office  of 

Antiboycott  Compliance,  Room  3836, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC.  20230. 
ATTN:  Dexter  M.  Price,  Director  of 
Enforcement. 

(FR  Doc.  85-991  Filed  1-11-85;  8:45  am) 

HLUNO  coot  SSI0-2S-II 

[C*M  No.  S2-179] 

Antiboycott  Violations;  Locicheed 
Engineering  A  {Management  Services 
Co^  Inc.,  Order 

The  Office  of  Antiboycott 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce  ("Department"),  having 
determined  to  initiate  an  administrative 
proceeding  pursuant  to  Section  11(<:)  of 
the  Export  Administration  Act  of  1979, 
as  amended,  [50  U.S.C.  app.  2401,  el  seq. 
{1982)(the  "Act"))  1  and  Part  388  of  the 
Export  Administration  Regulations 
[currently  codified  at  15  CFR  Part  368  et 
seq.  (1984)  (the  "Regulations"))  against 
Lockheed  Engineering  &  Management 
Services  Co..  Inc.  ( "LEMSCO '),  a  Texas 
corporation,  based  on  allegations  set 
forth  in  the  Proposed  Charging  Letter, 
dated  April  23, 1984,  incorporated  herein 
by  this  reference,  that,  on  or  about 
September  4. 1982,  LEMSCO  committed 
one  violation  of  Part  369  of  the 
Regulations,  promulgated  to  implement 
the  Act.  in  that  LEMSCO.  a  United 
States  person  as  defined  in  the 
Regulations,  with  respect  to  its  activities 
in  the  interstate  or  foreign  commerce  of 
the  United  States,  and  with  intent  to 
comply  with,  further,  or  support  an 
unsanctioned  foreign  boycott,  took  a 
discriminatory  action  against  an 
individual  who  is  a  United  States  person 
on  the  basis  of  that  individual's  religion, 
an  activity  prohibited  by  §  369.2(b)  of 
the  Regulations  and  not  excepted:  and 

The  Department  of  LEMSCO  having 
entered  into  a  Consent  Agreement 
whereby  LEMSCO  has  agreed  to  settle 
this  matter  by  paying  to  the  Department 
a  civil  penalty  in  the  amount  of  SlO.OOO 
and  by  accepting  a  one  year  denial  of  its 
export  privileges  to  Jordan.  Lebanon, 
Kuwait,  United  Arab  Emirates,  Bahrain. 
Libya.  Oman,  Qatar.  Saudi  Arabia, 


'  The  authority  granted  by  the  Act  terminated  on 
March  30. 1964  The  Regulations  have  been 
continued  in  effect  by  Executive  Order  12470.  49  FR 
13099.  April  3. 1964.  under  the  authority  of  the 
International  Emergency  Economic  Powers  Act  (SO 
U.S.C.  1701-1706  (1982)). 


Yemen  Arab  Republic,  the  People's 
Democratic  Republic  of  Yemen,  Syria 
and  Iraq  conditionally  suspended  except 
with  respect  to  Saudi  Arabia  as 
hereinafter  set  forth;  and 

The  terms  of  the  Consent  Agreement 
having  been  approved  by  me  in 
complete  settlement  of  this  matter: 

It  is  therefore  ordered  that. 

First,  a  civil  penalty  in  the  amount  of 
$10,000  is  assessed  against  LEMSCO; 

Second,  LEMSCO  shall  pay  the 
Department  the  sum  of  $10,000  within 
twenty  (20)  business  days  of  the  service 
of  this  Order,  as  specified  in  the 
attached  instructions; 

Third,  for  a  period  ending  one  year 
from  the  date  of  this  Order.  LEMSCO  is 
denied  all  privileges  of  participating, 
directly  or  indirectly,  in  any  manner  or 
capacity,  in  any  transaction  involving 
the  export  of  U.S.-origin  commodities  or 
technical  data  from  the  United  States  or 
abroad  to  Jordan.  Lebanon,  Kuwait, 
United  Arab  Emirates,  Bahrain,  Libya. 
Oman.  Qatar,  Saudi  Arabia,  Yemen 
Arab  Republic,  People's  Democratic 
Republic  of  Yemen,  Syria  and  Iraq. 
Subject  to  paragraph  FOURTH  below, 
participation  prohibited  in  any  such 
transaction,  either  in  the  United  States 
or  abroad,  shall  include,  but  not  be 
limited  to.  participation:  (a)  As  a  party 
or  respresentative  or  a  party  to  any 
export  license  application  submitted  to 
the  Department:  (b)  in  the  preparation  or 
filing  with  the  Department  of  any  export 
license  application  or  reexportation 
authorization,  or  of  any  document  to  be 
submitted  therewith;  (c)  in  the  obtaining 
from  the  Department  or  using  of  any 
validated  or  general  export  Hcense  or 
other  export  control  documents;  (d)  in 
the  carrying  on  of  negotiations  with 
respect  to,  or  in  the  receiving,  ordering, 
buying,  selling,  delivering,  storing,  using, 
or  disposing  of  any  commodities  or 
technical  data,  in  whole  or  in  part,  to  be 
exported  from  the  United  States  and 
subject  to  the  Regulations;  and  (e)  in  the 
financing,  forwarding,  transporting,  or 
other  services  of  such  commodities  or 
technical  data: 

Fourth,  such  denial  of  export 
privileges  shall  extend  only  to  U.S.- 
origin  commodities  and  technical  data 
which  are  subject  to  the  Act  and  the 
Regulations.  Such  denial  shall  not  apply 
to,  and  shall  have  no  effect  whatsoever 
on,  the  following:  (i)  Transactions  by 
companies  which  are  not  controlled-in- 
fact  by  LEMSCO,  and  (ii)  activities 
pursuant  to  existing,  anticipated  or 
future  contracts  with  the  United  States 
Departments  of  State  or  Defense,  or  the 
National  Aeronautics  and  Space 
Administration,  or  any  constituent  unit 
of  any  of  the  foregoing: 
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Fifth,  such  denial  of  export  privileges 
shall  extend  to  LEMSCO.  any 
controlled-in-fact  subsidiaries  of,  or 
successor  in  business  to,  LEMSCO  or 
such  subsidiary,  and  to  any  employee  or 
agent  of  the  foregoing  when  acting  for 
such  employer  of  principal; 

Sixth,  no  person,  firm,  corporation, 
partnership  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export 
Administration,  shall,  with  respect  to 
U.S.-origin  commodities  and  technical 
data  subject  to  the  Act  and  the 
Regulations,  participate,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  export  by  LEMSCO  prohibited  by 
the  terms  of  this  Order.  Such 
participation  shall  include,  but  not  be 
limited  to:  (a)  Applying  for,  obtaining, 
transferring,  or  using  eny  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  any  export  prohibited  by  the 
terms  of  this  Order;  or  (b)  carrying  on 
negotiations  with  respect  to  such  export, 
ordering,  buying,  receiving,  using, 
selling,  delivering,  storing,  disposing  of, 
forwarding,  transporting,  financing,  or 
otherwise  servicing  or  participating  in 
any  export  prohibited  by  the  terms  of 
this  Order: 

Seventh,  the  denial  of  export 
privileges  to  Jordan,  Lebanon,  Kuwait, 
United  Arab  Emirates,  Bahrain,  Libya, 
Oman,  Qatar,  Yemen  Arab  Republic, 
and  People's  Democratic  Republic  of 
Yemen,  Syria  and  Iraq  shall  be 
suspended  for  a  period  of  one  year  from 
the  date  of  entry  of  this  Order;  provided, 
however,  that  a  one  year  period  of 
denial  of  export  privileges  shall  be 
imposed  with  respect  to  the  twelve  (12) 
countries  referenced  in  this  paragraph  if 
LEMSCO  is  found  to  have  violated  the 
antiboycott  provisions  of  the  Act,  Part 
369  of  the  Regulations,  or  this  Order 
during  the  one  year  period  from  the  date 
of  this  Order.  The  suspension  of  the 
denial  does  not  apply  to  Saudi  Arabia. 

This  Order  is  effective  immediately. 
Entered  this  3d  day  of  January,  1985. 
Theodore  W.  Wu. 

Deputy  Assistant  Secretory  for  Export 
Enforcement. 

Instructions  for  Payment  of  Civil  Penalty 

1.  The  civil  penalty  check  should  be 
made  payable  to:  U.S.  DEPARTMENT 
OF  COMMERCE 

2.  The  check  should  be  mailed  to: 
U.S.  DEPARTMENT  OF  COMMERCE. 

OFFICE  OF  ANTIBOYCOTT 
COMPLIANCE,  Room  3886, 14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  D.C.  20230 


ATTN:  Dexter  M.  Price,  Director  of 
Enforcement. 

[FR  Doc.  85-990  Filed  1-11-85:  8:45  am] 
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(C-307-403] 

Initiation  of  Countervailing  Duty 
Investigations— Certain  Cari)on  Steel 
Products  From  Venezuela 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  countervailing  duty 
investigations  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Venezuela  of  certain  carbon  steel 
products,  as  described  in  the  "Scope  of 
Investigation"  section  of  this  notice, 
receive  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law.  We  are 
notifying  the  U.S.  International  Trade 
Commission  (ITC)  of  this  action,  so  that 
it  may  determine  whether  imports  of  the 
subject  merchandise  from  Venezuela 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  The  ITC  will 
make  its  preliminary  determination  on 
or  before  February  4, 1985.  If  our 
investigations  proceed  normally,  we  will 
make  our  preliminary  determination  on 
or  before  March  14, 1985. 
EFFECTIVE  DATE:  January  14, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Bombelles  or  Stuart  Keitz,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street  & 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20230.  Telephone  (202)  377-3174  or 
377-1769. 
SUPPLEMENTARY  INFORMATION: 

Petition 

On  December  19, 1984,  we  received  a 
petition  in  proper  form  from  the  United 
States  Steel  Corporation  of  Pittsburgh, 
Pennsylvania,  filed  on  behalf  of  U.S. 
industries  producing  certain  carbon 
steel  products.  In  compliance  with  the 
filing  requirements  of  §  355.26  of  the 
Commerce  Regulations  (19  CFR  355.26), 
the  petition  alleges  that  manufacturers, 
producers,  or  exporters  in  Venezuela  of 
certain  carbon  steel  products  receive 
subsidies  within  the  meaning  of  section 
701  of  the  Tariff  Act  of  1930,  as  amended 
(the  Act).  Since  Venezuela  is  a  "country 
under  the  Agreement"  within  the 


meaning  of  section  701  (b)  of  the  Act, 
Title  VII  of  the  Act  applies  to  these 
investigations,  and  the  ITC  is  required  to 
determine  whether  imports  of  the 
subject  merchandise  from  Venezuela 
materially  injure,  or  threaten  material 
injury,  to  a  U.S.  industry. 

Initiation  of  Investigation 

Under  section  702(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  a  countervailing  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  certain 
carbon  steel  products  from  Venezuela, 
and  we  have  found  that  the  petition 
meets  those  requirements.  Therefore,  we 
are  initiating  countervailing  duty 
investigations  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Venezuela  of  certain  carbon  steel 
products,  as  described  in  the  "Scope  of 
the  Investigation"  section  of  this  notice, 
receive  benefits  which  constitute 
subsidies.  If  our  investigations  proceed 
normally,  we  will  make  our  preliminary 
determination  on  or  before  March  14. 
1985. 

Scope  of  the  Investigation 

The  products  covered  by  these 
investigations  are  certain  carbon  steel 
products,  which  are: 

•  carbon  steel  plate, 

•  hot-rolled  carbon  steel  sheet. 

•  cold-rolled  carbon  steel  sheet,  and 

•  galvanized  carbon  steel  sheet. 
These  products  are  more  fully 

described  in  the  Appendix  to  this  notice. 

Allegations  of  Subsidies 

The  petition  alleges  that 
manufacturers,  producers,  or  exporters 
in  Venezuela  of  certain  carbon  steel 
products  receive  benefits  under  the 
following  programs  which  constitute 
subsidies.  We  are  initiating 
investigations  on  the  following 
allegations: 

•  Preferential  Government  Credit 

— Preferential  Government  Loans 
— Government  Loan  Guarantees 
— Assumption  of  SIDOR's  Hard 
Currency  Debt 

•  Government  Equity  Infusions 

•  Import  Duty  Reductions 

•  Preferential  Tax  Incentives 

•  Regional  Incentives 

•  Preferential  Pricing  of  Inputs 

•  Export  Subsidies 

— Preferential  Exchange  Rates 
— Export  Certificates  for  Credit  Against 
Income  Taxes 
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— Preferential  Export  Financing 
— Preferential  Pricing  of  Inputs  Used  to 
Produce  Exports 

We  are  not  initiating  investigjitions  on 
the  following  allegation: 

•  Government  Grants  to  Steel 
Producers  Petitioner  alleges  that  the 
Venezuelan  government  provides  grants 
to  the  steel  industry.  Petitioner  does  not 
provide  any  information  demonstrating 
that  producers  or  products  under 
investigation  benefit  from  such  a 
program.  We  believe  that  any  grants 
from  the  Venezuelan  government  to  the 
steel  industry  will  be  investigated  under 
the  other  subsidy  allegations  listed 
above. 

Nolificatioii  of  ITC 

Section  702(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action,  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information  in  our  files.  We  will  also 
allow  the  ITC  access  to  all  privileged 
and  confidential  information  in  our  files, 
provided  it  confirms  that  it  will  not 
disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

Dated:  January  8.  1965. 
AUa  F.  HobBer. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

APPENDIX— Decriptioo  of  Products; 
Veneztiela 

1.  The  term  "carbon  steel  plate" 
covers  hot-rolied  carbon  steel  products, 
whether  or  not  corrugated,  or  crimped; 
not  pickled;  not  cold-rolled;  not  in  coils, 
not  cut,  not  pressed,  and  not  stamped  to 
non-rectangular  shape:  not  coated  or 
plated  with  metal  and  not  clad:  0.1875 
inch  or  more  in  thickness  and  over  8 
inches  in  width:  as  currently  provided 
for  in  item  607.6620.  and  607.6625  of  the 
TSUSA.  Semifinished  products  of  solid 
rectangular  cross/section  with  a  width 
at  least  four  times  the  thickness  and 
processed  only  through  primary  mill  hot- 
rolling  are  not  included. 

2.  The  term    hotro/Jed  carbon  steel 
flat-rolled  products  "  covers  hot-rolled 
carbon  steel  products,  whether  or  not 
corrugated,  or  crimped;  not  cold-rolled: 
not  cut,  not  pressed,  and  not  stamped  to 
non-rectangular  shape;  not  coated  or 
plated  with  metal  and  not  clad;  0.1875 
inch  or  more  in  thickness  and  over  8 
inches  in  width:  pickled  and  as  currently 
provided  for  in  item  607.8320  of  the 
TSUSA:  and  not  pickled  and  in  coils:  as 
currently  provided  in  item  607.6610  or 


under  0.1875  inch  in  thickness  and  over 
12  inches  in  width,  whether  or  not 
pickled,  whether  or  not  in  coils,  as 
"currently  provided  for  in  items  607.6710, 
607.6720.  607.6730.  607.6740.  or  607.8342 
of  the  TSUSA. 

3.  The  term  "cold-rolled  carbon  steel 
flat-rofled products  "  covers  cold-rolled 
carbon  steel  products,  whether  or  not 
corrugated  or  crimped:  whether  or  not 
painted  or  varnished  and  whether  or  not 
pickled:  not  cut,  not  pressed,  and  not 
stamped  to  non-rectangular  shape:  not 
coated  or  plated  with  metal  and  not 
clad:  over  12  inches  in  width,  and  0.1875 
inch  or  more  in  thickness,  as  currently 
provided  for  in  item  607.8320  of  the 
TSUSA:  or  over  12  inches  in  width  and 
under  0.1875  in  thickness,  whether  or  not 
in  coils:  as  currently  provided  for  in  item 
607.8350,  607.8355.  or  607.8360  of  the 
TSUSA. 

4.  The  term  "Galvanized  carbon  steel 
sheet"  covers  hot-  or  cold-rolled  carbon 
steel  sheet  which  have  been  coated  or 
plated  with  zinc  irK.luding  any  material 
which  has  been  painted  or  otherwise 
covered  after  having  been  coated  or 
plated  with  zinc,  as  currently  provided 
for  in  items  60a073a  60ai310.  608.1320. 
or  608.133a  of  the  TSUSA.  Hot-  or  cold- 
rolled  carbon  steel  sheet  which  has  been 
coated  or  plated  with  metal  other  than 
zinc  is  not  included. 

jFR  Doc  85-1011  Filed  1-11-85:  8:45  amj 

nUJNGCOK  SStO-OS-M 


[C-201-4M] 

Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order  Fabricated  Automotive  Glass 
From  IMexico 

AQEMCV:  Import  Administration. 
International  Trade  Administration. 
Commerce. 
ACTKHC  Notice. 

summary:  We  determine  that  certain 
benefits  which  constitute  bounties  or 
grants  within  the  meaning  of  the 
countervaihng  duty  law  are  being 
provided  to  manufacturers  or  exporters 
in  Mexico  of  fabricated  automotive 
glass,  except  for  fabricated  automotive 
glass  manufactured  and  exported  by  L- 
N  Safety  Glass.  The  net  bounty  or  grant 
is  4.68  percent  ad  valorem  for  all 
manufacturers  and  exporters  except  L-N 
Safety  Glass.  Wp  determine  that  no 
benefits  which  constitute  bounties  or 
grants  are  being  provided  with  respect 
to  fabricated  autoriKitive  glass 
manufactured  and  exported  by  L-N 
Safety  Glass.  L-N  Safety  Glass, 
therefore,  is  excluded.  We  are  directing 
the  U.S.  Customs  Service  to  suspend 


liquidation  of  all  entries  of  fabricated 
automotive  glass  from  Mexico  (except 
that  manufactured  and  exported  by  L-N 
Safety  Glass)  which  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  and  to  require  a  cash 
deposit  or  bond  on  this  merchandise  in 
the  amounts  equal  to  the  estimated  net 
bounty  or  grant. 

EFFECTIVE  DATE:  January  14, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  Haldenstein  or  Vince  Kune, 
Office  of  Investigations,  Import 
Administration.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington.  DC.  20230. 
telephone  (202)  377-4136  or  5414. 

SUPPLEMENTARY  INFORMATION: 

Final  Determinaiion  and  Order 

Based  upon  our  investigation,  we 
determine  that  certain  benefits  which 
constitute  bounties  or  grants  wit.hin  the 
meaning  of  section  303  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act),  are  being 
provided  to  manufacturers  or  exporters 
in  Mexico  of  fabricated  automotive 
glass,  as  described  in  the  "Scope  of 
Investigation"  section  of  this  notice.  The 
following  programs  are  found  to  confer 
bounties  or  grants: 

•  Fund  for  the  Promotion  of  Exports 
of  Mexican  Manufactured  Products 
(FOMEX):  and 

•  Preferential  Federal  Tax  Incentives 
(CEPROFI). 

We  determine  the  bounty  or  grant  to 
be  the  rate  specified  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

On  July  31, 1984.  we  received  a 
petition  from  PPG  Industries,  Inc. 
Because  certain  U.S.  fabricated 
automotive  glass  manufacturers 
indicated  opposition  to  the 
investigation,  we  sought  information  to 
determine  whether  the  petition  was  filed 
on  behalf  of  the  U.S.  fal^ricated 
automotive  glass  industry,  as  required 
by  section  702(b)(1)  of  the  Act  (19  U.S.C. 
1671a(b)(l)).  As  authorized  by  section 
771(4)(B)  of  the  Act  (19  U.S.C".  1677(4)(B). 
we  excluded  Ford  and  Lfbbey-Owens- 
Ford  from  considemtion  as  part  of  the 
domestic  industry  because  they  are 
major  importers  with  substantial 
ownership  interests  in  the  exporting 
companies.  Most  of  the  U.S. 
manufacturers  of  fabricated  automotive 
glass  who  are  not  excluded  support  the 
petition.  In  addition,  manufacturers 
accounting  for  a  major  proportion  of 
U.S.  production,  after  exclusion  of  these 
companies.  si>pport  the  petition  also. 
Thus,  we  de'ermioe  that  the  petitioner 
has  standing. 
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In  compliance  with  the  fihng 
requirements  of  section  355.26  of  the 
Commerce  Regulations  (19  CFR  355.26), 
the  petition  alleges  that  manufacturers 
or  exporters  in  Mexico  of  fabricated 
automotive  glass  receive  bounties  or 
grants  within  the  meaning  of  section  303 
of  the  Act. 

Since  Mexico  is  not  a  "country  under 
the  Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act.  section  303  of 
the  Act  applies  to  this  investigation. 
Although  the  subject  merchandise  is 
nondutiable,  there  are  no  "international 
obligations"  within  the  meaning  of 
section  303(a)(2)  of  the  Act  which 
require  an  injury  determination  for 
nondutiable  merchandise  from  Mexico. 
Therefore,  the  domestic  industry  is  not 
required  to  allege  that,  and  the  U.S. 
International  Trade  Commission  is  not 
required  to  determine  whether,  imports 
of  these  products  cause  or  threaten  to 
cause  material  injury  to  a  U.S.  industry. 

We  presented  a  questionnaire 
concerning  the  allegations  to  the 
Government  of  Mexico  in  Washington, 
D.C.  on  September  6, 1984.  On  October 
9, 1984,  we  received  responses  to  the 
questionnaire.  We  received  a 
supplemental  response  on  October  17, 
1984.  A  preliminary  affirmative 
determination  was  issued  in  this 
investigation  on  October  24, 1984.  49  FR 
43984  (November  1, 1984).  Verification  of 
the  responses  was  conducted  in  Mexico 
between  November  26  and  December  7, 
1984.  A  public  hearing  was  held  on 
December  18. 1984,  requested  by 
petitioner  and  by  L-N  Safety  Glass. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
Investigation  is  "fabricated  automotive 
glass,"  specifically,  laminated 
automotive  glass,  currently  classified  in 
item  544.4120  of  the  Tariff  Schedules  of 
the  United  States  Annotated  (TSUSA). 
and  tempered  automotive  glass, 
currently  classified  under  TSUSA  item 
number  544.3100. 

There  are  three  known  manufacturers 
which  export  fabricated  automotive 
glass  from  Mexico  to  the  United  States. 
We  have  received  information  from  the 
Government  of  Mexico  regarding  Vitro 
Flex,  S.A.  (Vitro  Flex).  Cristales 
Inastillables  de  Mexico  (Crinamex), 
S.A.,  and  L-N  Safety  Glass.  S.A.  de  C.V. 

The  period  for  which  we  are 
measuring  benefits  is  the  most  recent 
year  for  which  we  have  complete  data, 
calendar  year  1983.  In  their  responses, 
the  Government  of  Mexico  and 
respondents  provided  ^ata  for  the 
applicable  period. 


Analysis  of  Programs 

Throughout  this  notice,  we  have 
applied  to  the  facts  of  the  current 
investigation  general  principles 
described  in  detail  in  the  Subsidies 
Appendix  of  the  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order:  Cold-Rolled 
Carbon  Steel  Flat-Rolled  Products  from 
Argentina:  49  F.R.  18006  (April  26, 1984). 
Following  the  Subsidies  Appendix,  we 
have  used  the  national  average 
commercial  rate  as  the  benchmark  for 
short-term  peso-denominated 
borrowing.  For  this  purpose,  we  chose 
the  effective  rate  published  monthly  by 
the  Banco  de  Mexico  in  the  Indicadores 
Economicos  ("IE  rate")  because  we 
verified  that  the  nominal  rates  charged 
on  FOMEX  pre-export  loans  granted  to 
the  fabricated  automotive  glass 
companies  are  the  effective  rates.  These 
rates  are  the  weighted  averages  of  the 
rates  charged  by  commercial  banks  on 
short-term  peso  loans. 

For  short-term  dollar-denominated 
loans,  the  benchmark  used  was  the 
quarterly  U.S.  national  weighted 
average  rates  for  commercial  and 
industrial  short-term  loans  with 
maturities  of  less  than  one  year,  as 
published  in  the  Federal  Reserve 
Bulletin  ("Federal  Reserve  rate"). 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
questionnaire,  we  determine  the 
following: 

I.  Programs  Determined  to  Confer 
Bounties  or  Grants 

We  determine  that  bounties  or  grants 
are  being  provided  to  manufacturers  or 
exporters  in  Mexico  of  fabricated 
automotive  glass  under  the  following 
programs: 

.4.  FOMEX 

FOMEX  is  a  trust  established  by  the 
Government  of  Mexico  to  promote  the 
manufacture  and  sale  of  exported 
products.  The  fund  is  administered  by 
the  Mexican  Treasury  Department,  with 
the  Bank  of  Mexico  acting  as  the  trustee. 
On  July  27, 1983.  FOMEX  was  formally 
incorporated  into  the  National  Bank  of 
Foreign  Trade  (NBFT).  The  NBFT 
administers  the  financing  of  FOMEX 
loans  through  Hnancial  institutions, 
which  establish  contracts  for  lines  of 
credit  with  manufacturers  and 
exporters. 

In  order  for  a  company  to  be  eligible 
for  FOMEX  financing  for  exports,  the 
following  requirements  must  be  met:  (1) 
The  product  to  be  manufactured  must  be 
included  on  a  Ust  made  public  by 
FOMEX;  (2)  the  company  must  have 
majority  of  Mexican  capital;  (3)  the 


articles  to  be  exported  must  have  a 
minimum  of  30  percent  national  content 
in  direct  production  costs;  (4)  loans 
granted  for  pre-export  must  be  in 
Mexican  currency  while  loans  for  export 
sales  are  established  in  U.S.  dollars  or 
any  other  foreign  currency  acceptable  to 
the  Bank  of  Mexico;  and  (5)  the  exporter 
must  carry  insurance  against 
commercial  risks  to  the  extent  of  the 
loans.  During  1983,  the  maximum  annual 
interest  rate  for  FOMEX  pre-export 
financing  was  8  percent  and  for  FOMEX 
export  fmancing  6  percent. 

Prior  to  our  preliminary 
determination,  in  April  1984,  the  FOMEX 
interest  rates  were  increased  to  7.1 
percent  for  export  Hnancing  and  19.3 
percent  for  pre-export  fmancing.  For 
export  loans  we  have  taken  this 
program-wide  change,  made  prior  to  the 
preliminary  determination,  into  account 
for  duty  deposit  purposes.  We  lacked 
sufficient  data  to  do  so  for  pre-export 
loans.  Therefore,  we  used  for  our  review 
period  of  export  loans  the  period  April  1, 
1984  to  June  30, 1984,  which  was  the 
period  subsequent  to  the  program-wride 
change  for  which  veriHed  data  are 
available.  During  April-June  1984,  Vitro 
Flex  and  Crinamex  received  short-term 
export  financing  from  FOMEX  for 
exports  to  the  U.S.  of  the  subject 
merchandise.  During  1983  Vitro  Flex  and 
Crinamex  received  pre-export  financing 
from  FOMEX  for  exports  to  the  United 
States  of  the  subject  merchandise. 

Since  FOMEX  financing  provides 
loans  for  export-related  purposes  at 
interest  rates  less  than  those  for 
comparable  commercially  available 
loans,  we  determine  that  this  program 
confers  a  bounty  or  grant  upon  the 
exportation  of  fabricated  automotive 
glass. 

We  used  as  our  benchmark,  for 
purposes  of  calculating  the  bounty  or 
grant,  the  "IE"  rate  for  peso- 
denominated  loans  and  the  Federal 
Reserve  rate  for  dollar-denominated 
loans,  as  described  supra.  We  allocated 
the  benefit  over  the  value  of  U.S. 
exports  of  fabricated  automotive  glass 
and  calculated  a  weighted-average 
bounty  or  grant  in  the  amount  of  3.58 
percent  ad  valorem. 

B.  CEPROFI 

CEPROFIs  are  tax  credits  used  to 
promote  National  Development  Plan 
(NDP)  goals,  which  include  increased 
employment,  encouragement  of  regional 
decentralization,  and  industrial 
development,  particularly  of  small-  and 
medium-sized  firms. 

CEPROFI  certificates  are  tax 
certificates  of  fixed  value  which  may  be 
used  for  a  five-year  period  to  pay 
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federal  taxes.  Certain  CEPROFI 
certificates  are  granted  for  carrying  out 
investmentiii  "priority"  industrial 
activities:  others  are  available  to  all 
industries  on  equal  terms. 

Vitro  Flex  received  CEPROFlf  for 
carrying  out  investment  in  priority 
industrial  activities.  These  CEPROFls 
were  for  investment  to  increase 
productivity.  Because  this  type  of 
CEraOFI  is  limited  to  a  specific  group  of 
industnes  or  to  companies  located  in 
specific  regions,  we  determine  that  this 
program  confers  a  bounty  or  grant. 

Article  25  of  the  decree  authorizing 
the  issuance  of  CEPROFls.  published  in 
the  Diario  Oficial  de  la  Federacion 
(Diario  Ofidal)  on  March  6^  1979, 
provides  for  a  4  percent  supervision  fee. 
We  determine  that  the  4  percent 
supervision  fee  is  "paid  in  order  to 
qualify  for,  or  to  receive"  the  CEPROFls, 
and  IS  therefore  an  allowable  offset  from 
the  gross  bounty  or  grant,  as  provided  in 
section  771(6)(A)  of  the  Act.  Therefore, 
the  benefit  provided  by  CEPROFls  is  the 
amount  of  the  certificate  received  less 
the  supervision  fee. 

We  allocated  the  CEPROFI  benefit 
over  the  total  sales  of  the  subject 
merchandise  and  determined  a 
weighted-average  bounty  or  grant  in  the 
amount  of  1.10  percent  ad  valorem. 

n.  Programs  Determined  Not  to  Confer 
Bounties  or  Grants 

A.  Subsidized  Glass  Inputs 

Petitioner  alleged  that  manufacturers 
of  the  subject  merchandise  received 
benefits  passed  on  from  raw  material 
suppliers  that  received  assistance  from 
the  Government  of  Mexico.  Specifically, 
petitioner  contends  that  producers  of 
raw  materials  used  as  inputs  in  float 
glass  received  preferential  loans  from 
the  Mexican  Trust  for  Non-Metallic 
minerals.  The  benefits  arising  from  these 
loans  were  then  allegedly  passed  on  to 
intermediary  float  glass  producers  and 
then  passed  on  again  to  the  producers  of 
fabricated  automotive  glass. 

We  found  during  verification  that  the 
prices  paid  by  automotive  glass 
producers  for  Mexican  supplied  float 
glass  are  not  less  than  prices  that  would 
otherwise  be  paid  for  the  input  in  an 
arm's-length  transaction.  Therefore,  we 
conclude  that  no  benefit  has  been 
bestowed  on  Mexican  producers  of 
fabricated  automotive  glass  through 
their  purchase  of  Mexican-produced 
float  glass.  As  no  benefit  is  conferred  at 
this  step  in  the  production  chain,  we  see 
no  need  to  go  back  in  the  production 
chain  to  examine  transactions  between 
Mexican  fioat  glass  producers  and  their 
raw  material  suppliers. 


B.  Provision  of  Loans  and  Funds  to 
Cover  Operating  Losses  from  Vitro  S.A. 
to  its  Subsidiaries 

Subsequent  to  the  preliminary 
determination,  petitioner  alleged  that 
Vitro  Flex  and  Crinamex  receive 
countervailable  benefits  in  the  form  of 
loans  and  the  provision  of  funds  to 
cover  operating  losses  from  Vitro.  S.A., 
a  parent  company.  The  transfer  of  funds 
within  a  commercial  enterprise,  absent 
government  direction,  is  not 
countervailable.  Therefore,  we 
determine  that  this  program  did  not 
confer  a  bounty  or  grant  on  Vitro  Flex  or 
crinamex 

C.  National  Preinvestment  Fund  for 
Studies  and  Projects  (FONEP) 

FONEP  finances  economic  and 
technical  feasibility  studies  as  well  as 
basic  and  detailed  engineering  projects. 
FONEP  loans  have  been  determined  not 
to  confer  bounties  or  grants.  (See  Final 
Affirmative  Countervailing  Duty 
Determination  on  Oil  Country  Tubular 
Goods  from  Mexico.  49  FR  47055. 
November  30, 1984). 

III.  Programs  Determined  Not  To  Be 
Used 

We  determine  that  the  following 
programs  have  not  been  used  by 
manufacturers  or  exporters  of  fabricated 
automotive  glass. 

A.  Article  94  Loans 

Under  section  II  of  the  Article  94  of 
the  General  Law  of  Credit  Institutions 
and  Auxiliary  Organizations  (the 
Banking  Law),  the  Bank  of  Mexico 
establishes  channels  of  credit  to 
different  sectors  of  economic  acti\ity. 
There  are  12  categories  of  credit  under 
section  II. 

Most  categories  carry  their  own 
maximum  interest  rate  which  is  set  by 
the  Bank  of  Mexico.  Loans  granted 
under  category  12  are  targeted  to 
exports  of  manufactured  products.  The 
maximum  interest  rate  under  this 
category  is  8  percent.  These  loans  were 
not  used  by  the  companies  under 
investigation. 

B.  FOMEX  Loans  to  U.S.  Importers 

U.S.  customers  of  Mexican  fabricated 
automotive  glass  were  alleged  to  have 
received  FOMEX  loans.  No  U.S. 
customers  of  Mexican  fabricated 
automotive  glass  received  FOMEX 
loans. 

C.  Trust  for  Industrial  Parks.  Cities,  and 
Commercial  Centers  (FIDEIN) 

This  program  is  aimed  at  developing 
industrial  parks  and  cities.  The  program 
was  not  used  by  the  companies  under 
investigation. 


D.  Fundo  Nacional  de  Fomento 
Industrial  (FOMIN) 

FOMIN  operates  as  trust  fund, 
providing  funding  to  certain  small-  and 
medium-sized  companies  by  either 
buying  stock  or  providing  loans  at  rates 
below  those  of  commercial  lending 
institutions.  This  program  was  not  used 
by  the  companies  under  investigation. 

E.  Preferential  Prices  for  Natural  Gas, 
Oil  and  Electricity 

Prices  for  natural  gas.  oil.  and 
electricity  in  Mexico  are  set  by  the 
Mexican  government:  priority  industries 
may  be  eligible  for  discounts  of  up  to  30 
percent.  The  fabricated  automotive  glass 
industry  has  not  received  price 
discounts  for  these  items 

F.  Fund  for  Industrial  Devf  lopment 
(FONEI) 

FONEl  is  a  specialized  financial 
development  fund,  administered  by  the 
Bank  of  Mexico,  which  grants  long-term 
credit  at  below-market  rates  for  the 
creation,  expansion  or  modernization  of 
enterprises,  in  order  to  foster  industrial 
decentralization  and  the  efficient 
production  of  goods  capable  of 
competing  in  the  international  market. 
FONEI  loans  are  available  under 
various  programs  having  different 
eligibility  requirements.  This  program 
was  not  used  by  the  companies  under 
investigation.         , 

G.  Import  Duty  Reductions  and 
Exemptions 

Manufacturers  in  Mexico  may  receive 
import  duty  reductions  or  exemptions  on 
equipment  used  for  production.  This 
program  was  not  used  by  the  companies 
under  investigation. 

H.  Accelerated  Depreciation 
Allowances 

Certain  manufacturers  in  Mexico  may 
benefit  from  federal  income  tax 
reductions  through  accelerated 
depreciation.  This  program  was  not  used 
by  the  companies  under  investigation. 

/.  Guarantee  and  Development  Fund  for 
Medium  and  Small  Industries  (FOGAINI 

The  FOGAIN  program  provides 
preferential  financing  at  interest  rates 
below  prevailing  commercial  rates  to  all 
small-  and  medium-sized  firms  in 
Mexico.  Interest  rates  will  vary 
depending  upon:  (a)  Whether  a  small-  or 
medium-sized  business  has  a  designated 
priority  status,  and  (b)  the  geographical 
location  of  the  business.  This  program 
was  not  used  by  manufacturers  of  the 
subject  merchandise. 
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/.  Government  Financed  Technology 
Development 

The  National  Development  Plan 
provides  grants  to  help  firms  acquire 
technology  for  new  plants.  These  grants 
have  not  been  used  by  manufacturers  of 
the  subject  merchandise. 

K.  Preferentia/  State  Investment 
Incentives 

Mexican  state  or  local  government 
agencies  may  provide  such  beneHts  as 
tax  incentives  and  infrastructure  aid  to 
Mexican  companies.  This  assistance  has 
not  been  used  by  manufacturers  of  the 
subject  merchandise. 

L.  Mexican  Institute  of  Foreign  Trade 
(IMCEJ 


IMCE  promotes  Mexican  foreign  trade 
with  trade  fairs,  missions  and  technical 
assistance  to  exporters.  This  assistance 
has  not  been  used  by  manufacturers  of 
the  subject  merchandise. 

M.  New  Exchange  Risks  Trust  Fund 
Program  (FICORCA) 

Petitioner  alleged  that  producers  of 
the  subject  merchandise  benefitted  from 
debt  rescheduling  under  this  program, 
which  began  on  February  15, 1984,  and 
covers  foreign  credits  incurred  after 
December  20, 1982.  This  program  has  not 
been  used  by  manufacturers  of  the 
subject  merchandise. 

N.  Certificado  de  Devolucion  de 
Impuesio  (CEDl) 

Subsequent  to  the  preliminary 
determination,  petitioner  alleged  that 
Vitro  Flex  and  Crinamex  received 
countervailable  benefits  because  CEDIs 
have  been  received  by  an  export 
consortium  which  is  related  to  them. 
These  CEDIs  were  alleged  to  have  been 
provided  under  a  special  "extra-CEEH" 
program  avaihible  to  export  consortia, 
even  though  the  regular  CEDI  program 
was  suspended  on  August  25, 1982. 

We  found  at  verification  that  this 
export  consortium  had  no  dealings  with 
Vitro  Flex  and  Crinamex  during  the 
period  of  review.  Therefore,  we 
determine  that  CEDIs  were  not  used  by 
the  companies  under  investigation. 

O.  Bancomext  Loans 

Since  the  initiation  of  this 
investigation  we  have  found  loans  from 
Bancomext  to  provide  countervailable 
benefits  in  the  Final  Affirmative 
Countervailing  Duty  Determination  on 
Lime  from  Mexico.  We  are  therefore 
including  this  program  in  this  Hnal 
determination.  We  verified  that  this 
program  was  not  used  by  the  companies 
under  investigation. 


P.  Loans  from  Nacional  Fmanciera,  SA. 
(NAFINSA) 

Loans  from  NAFINSA  (a  government 
bank)  have  been  found  countervailable 
in  past  investigations  but  we  failed  to 
include  this  program  among  those  listed 
on  the  initiation  of  this  investigation. 
We  nevertheless  investigated  NAFINSA 
loans  and  are  including  this  program  in 
the  determination.  We  verified  that  this 
program  was  not  used  by  the  companies 
under  investigation. 

Petitioner's  Comments 

Comment  1:  Petitioner  contends  that 
CEDIs  have  been  received  by  Fomento 
de  Comercio  Exterior  (FOMEXPORT),  a 
member  of  the  Vitro  Group,  resulting  in 
a  countervailable  benefit  to  Vitro  Flex 
and  Crinamex. 

DOC  Response:  We  verified  that 
FOMEXPORT  had  no  dealings  with 
Vitro  Flex  or  Crinamex  during  the 
period  of  investigation.  Therefore,  any 
possible  benefits  received  by  it  would 
not  result  in  a  bounty  or  grant  being 
conferred  on  Vitro  Flex  or  Crinamex. 

Comment  2:  Petitioner  argues  that  the 
DOC's  decision  not  to  initiate  an 
investigation  of  the  earlier  FICORCA 
program,  involving  foreign  debt  incurred 
before  December  20, 1982,  was  a  final 
determination.  Petitioner  adds,  however, 
that  if  the  decision  is  not  final,  the  DOC 
should  find  FICORCA  not  to  be 
generally  available  and  therefore 
countervailable  under  the  Act.  Petitioner 
further  adds  that  even  if  the  program  is 
generally  available,  the  holding  in 
Bethlehem  Steel  Corporation  v.  United 

States.  8  CIT ,  590  F.  Supp.  1237 

(1984)  dictates  that  benefits  provided 
under  FICORCA  should  be  considered 
countervailable. 

DOC  Response:  We  did  not  initiate  an 
investigation  of  the  FICORCA  program 
involving  rescheduling  of  foreign  debt 
incurred  before  December  20, 1982.  (the 
"earlier"  FICORCA  program)  because 
we  had  found  it  to  be  a  generally 
available  domestic  program  in 
Unprocessed  Float  Glass  from  Mexico: 
Countervailing  Duty  Determination,  49 
FR  23097.  23099  (June  4. 1984).  Absant 
new  evidence  or  changed 
circumstances,  we  do  not  reinvestigate 
programs  found  not  to  be 
countervailable  in  earlier  investigations. 
The  information  that  petitioner 
presented  does  not  indicate  that  the 
earlier  FICORCA  program  is  not 
generally  to  all  Mexican  companies  with 
foreign  indebtedness,  but  merely 
indicates  that  relatively  few  Mexican 
companies  have  incurred  foreign  debt 
and  are  thus  eligible  for  the  program. 
Petitioner  has  provided  no  evidence  of 
government  selection  of  participants. 


which  is  a  criterion  for  countervailing 
programs  that  otherwise  appear  to  be 
generally  avaiable.  As  for  petitioner's 
contention  that  the  Court  of 
International  Trade  held  in  Bethlehem 
that  generally  available  benefits  are 
countervailable.  we  disagree.  The  CITs 
comments  on  general  availability  in  that 
case  are  dicta  and  do  not  affect  the 
court's  holding  in  Carlisle  Tire  and 
Rubber  Co.  v.  United  States,  564  F. 
Supp.  834  (1983).  which  approves  our 
general  availability  test. 

Comment  3:  Petitioner  contends  that 
the  respondents  have  failed  to  provide 
certain  information  requested  in  the 
DOC's  questionnaire  and  that  the  DOC 
should  use  the  best  information 
otherwise  available  for  purpose  of 
making  a  final  determination. 

DOC  Response:  Respondents  have 
submitted  all  necessary  information  in 
time  to  be  considered  in  this  final 
detarmination  and  have  been 
cooperative  with  this  investigation.  All 
information  submitted  has  been  verified. 
Therefore,  we  are  using  the  verified 
information  from  the  responses  as  the 
basis  for  our  final  determination,  as 
required  by  section  776  of  the  Tariff  Act 
of  1930,  as  amended.  19  U.S.C.  1677e. 

Comment  4:  Petitioner  contends  that 
Vitro  Flex  and  Crinamex  receive 
countervailable  benefits  through  the 
provision  of  funds  from  parent  company 
Vitro,  S.A.  to  cover  operating  losses. 
They  provided  evidence  which  they 
claim  indicates  that  Vitro  Flex  and 
Crinamex  are  selling  in  the  United 
States  at  less  their  cost  of  production. 
Petitioner  further  argues  that  Vitro  Flex 
and  Crinamex  receive  loans  from  Vitro 
S.A.  that  conferred  countervailable 
benefits  on  Vitro  Flex  and  Crinamex. 

DOC  Response:  The  provision  of 
loans  or  other  funds  between  related 
companies,  absent  evidence  of 
government  direction,  is  presumptively 
governed  by  commercial  considerations 
and  thus  is  not  countervailable. 

Comment  5:  Petitioner  argues  that,  in 
determining  whether  subsidized  inputs 
confer  a  benefit  on  fabricated 
automotive  glass  producers,  the  DOC 
should  compare  the  prices  charged 
respondents  by  their  Mexican  fioat  glass 
suppliers  with  the  suppliers'  price  to 
unrelated  customers.  "This  comparison, 
they  ^rgue.  would  show  whether  the 
flo^glass  companies  sell  more  cheaply 
to  their  related  customers  and  in  so 
doing,  could  be  passing  on  subsidies. 

DOC  Response:  We  disagree.  The 
correct  comparison  for  determining 
whether  a  benefit  is  conferred  on  the 
automotive  float  glass  producers  is 
between  prices  charged  those  producers 
by  different  suppliers  of  the  input  in 
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question.  If  at  least  one  of  those 
suppliers  has  not  been  found  to  be 
subsidized  and  the  price  that  supplier  is 
charging  for  the  input  is  on  arm's-length 
price,  then  that  price  is  the  benchmark 
for  determining  whether  benefits  are 
passed  on  to  producers  of  the  product 
under  investigation  through  their 
purchase  of  allegedly  subsidized, 
domestically-sourced  inputs. 

In  this  case,  we  found  a  U.S.  company, 
although  related  to  Vitro  Flex  and 
Crinamex.  supplied  float  glass  to  them 
at  an  arm's-length  price  and  that  the 
Mexican  suppliers  of  float  glass  supplied 
it  above  the  arms-length  price.  Since  no 
competitive  benefit  was  conferred  on 
automotive  glass  companies  through 
their  purchases  of  domestically- 
produced  float  glass,  the  pricing  policies 
of  the  related  float  glass  producers  are 
of  no  relevance  in  this  investigation. 

Respondents'  Comments 

Comment  1:  Respondents  argue  that 
this  proceeding  should  be  terminate 
because  PPG  does  not  represent  a 
majority  of  the  domestic  industry.  Four 
domestic  producers,  whose  combined 
output  accounts  for  more  than  half  of 
total  U.S.  production,  have  indicated 
that  they  do  not  support  the  petition.  It 
is  inappropriate,  respondents  add.  to 
exclude  from  our  definition  of  the 
domestic  industry  Ford  and  Libbey- 
Owens-Ford  because: 

•  The  share  of  imports  in  these 
companies'  total  production  of  the 
subject  product  is  very  small:  and 

*  These  two  companies  account  for  a 
major  proportion  of  U.S.  production  of 
the  subject  product. 

DOC  Response:  For  the  Department  to 
initiate  an  investigation,  the  petitioner 
must  file  "on  behalf  of  an  industry."  19 
U.S.C.  1671a(b).  We  determine  that  the 
petitioner  has  filed  on  behalf  of  the  U.S. 
fabricated  automotive  glass  industry. 
Six  of  the  ten  domestic  producers 
support  the  petition. 

Alternatively,  to  determine  industry 
support  in  terms  of  total  volume  of 
production,  we  have  exercised  our 
discretion  in  accordance  with  section 
771(4)(B)  of  the  Act,  to  exclude  from 
consideration  of  the  industry  three 
domestic  producers.  Section  771(4)(B) 
specifies  that,  under  the  appropriate 
circumstances,  we  may  exclude 
domestic  producers  that  are  importers, 
related  to  importers,  or  related  to 
exporters  of  the  product  under 
investigation.  19  U  S.C  1671(4)(B).  The 
two.  Ford  and  Libbey-Owens-Ford  are 
importers  of  fabncated  automotive  glass 
from  Mexico  and  are  each  related  to 
different  exporters  of  the  subject 
product.  These  companies  oppose  the 
petition.  Circumstances  are  appropriate 


in  this  case  for  excluding  them  because 
they  are  the  major  importers  of  the 
subject  merchandise  and  each  has  a 
substantial  ownership  interest  in  a 
Mexican  exporter.  As  importers,  they 
would  be  liable  for  countervailing  duties 
and  they  would  lose  any  competitive 
advantage  they  receive  from  importing 
allegedly  subsidized  merchandise.  As 
parties  related  to  exporters,  they  have 
an  interest  in  preventing  the  issuance  of 
a  counter\'ailing  duty  order  on  the 
subject  merchandise.  Having  excluded 
these  companies,  we  find  that  producers 
accounting  for  more  than  60  percent  of 
the  total  U.S.  production  of  fabricated 
automotive  glass  support  the  petition. 
Although  Fords  and  Libbey-Owens- 
Ford's  imports  are  a  small  percentage  of 
their  total  production,  each  impous  a 
significant  proportion  of  Mexican 
exports  for  fabricated  automotive  glass 
to  the  U.S. 

Comment  2:  Vitro  Flex  and  Crinamex 
argue  that  IMCE  trade  promotion 
assistance  should  be  found  not  to  be 
countervailable  in  order  to  be  consistent 
with  the  DOCs  final  determination  in 
Cut  Flowers  from  Mexico. 

DOC  Response:  Information  has  not 
been  provided  to  the  Department,  either 
in  the  Cut  Flowers  investigation  or  in 
this  investigation,  to  establish  that  all 
IMCE  trade  promotion  programs  are 
non-countervailable  in  all  cases.  Only 
market  research  studies  by  IMCE  were 
found  not  to  confer  a  benefit  in  Cut 
Flowers.  Therefore,  the  DOC  must 
continue  to  consider  this  program  in  its 
investigations  involving  Mexico. 

Comment  3:  Vitro  Flex  and  Crinamex 
argue  that  in  arriving  at  the  final 
determination  in  this  case,  the  DOC 
should  consistently  utilize  a  given 
period  of  time  for  measuring  both 
CEPROFl  and  FOMEX  benefits  received 
by  the  Mexican  auto  glass  industry. 
They  further  state  that  the  DOC  should 
take  into  account  the  fact  that  effective 
April  1. 1984.  the  Government  of  Mexico 
increased  the  interest  rates  for  FOMEX 
export  financing  to  7.1  percent,  and  19.3 
percent  for  FOMEX  pre-export 
financing. 

DOC  Response:  Our  policy  is  to  take 
into  account  program-wide  changes 
made  before  the  preliminary 
determination  when  we  have  sufficient 
data  to  calculate  the  updated  rate  In 
this  case  we  had  sufficient  verified 
information  to  use  the  newer  FOMEX 
interest  rates  for  FOMEX  export  loans, 
but  not  for  FOMEX  pre-export  loans. 
Thus,  we  used  Apnl-|une.  1984.  as  our 
review  period  for  FOMEX  export  loans 
and  1983  as  our  review  period  for 
FOMEX  pre-export  loans. 

Comment  4  Counsel  foi  Vitro  Flex 
and  Crinamex  argue  that  the  DOC 


should  exclude  from  coverage  in  its  final 
determination  Ford  original  equipment 
automotive  glass,  for  which  they  claim 
PPG  does  not  produce  a  "like  product." 
They  state  that  PPG  does  not  have  a 
"legitimate,  cognizable  interest"  in  such 
merchandise. 

DOC  Response:  We  consider  the  Ford 
original  equipment  automotive  glass  to 
be  a  "like  product"  to  that  produced  by 
PPG.  Ford's  current  business  decision  to 
use  different  channels  of  trade  than 
other  U.S.  buyers  does  not  dictate  a 
difference  concerning  PPG's  "cognizable 
interest"  in  such  merchandise. 

Comment  5:  Counsel  for  Vitro  Flex 
and  Crinamex  states  that  there  were  no 
additional  charges  or  expenses,  prepaid 
interest  or  compensating  balances  on  all 
non-FOMEX  short-term  loans  to  these 
companies.  Therefore,  they  argue,  the 
DOC  should  use  a  nominal  benchmark 
rate  in  its  loan  calculations,  unless  it 
uses  an  "accurate"  company  or 
industry-specific  benchmark. 

DOC  Response:  As  explained  in  the 
Subsidies  Appendix,  it  is  standard 
Departmental  practice  to  use  a  country- 
wide benchmark  for  short-term  loan 
calculations.  In  our  preliminary 
determination,  we  compared  a  nominal 
interest  rate  to  a  commercially  available 
nominal  interest  rate.  During  verification 
it  was  determined  that,  for  FOMEX  pre- 
export  loans,  the  nominal  interest  rate 
was  the  effective  interest  rate.  We  also 
found  that  interest  is  paid  in  advance  for 
FOMEX  export  loans.  Therefore,  for  our 
final  determination,  we  compared  the 
effective  interest  rate  of  FOMEX  pre- 
export  and  export  financing  to  a 
commercially  available  effective  interest 
rate.  It  is  irrelevant  to  our  choice  of 
benchmark  in  calculating  FOMEX  loan 
benefits  that  there  are  no  charges, 
compensating  balances  or  prepaid 
interest  on  respondents'  non-FOMEX 
loans. 

Verification 

In  accordance  with  section  776(a)  of 
the  Act.  we  verified  the  data  used  in 
making  our  final  determination.  During 
this  verification  we  followed  normal 
procedures,  including  meetings  and 
inspection  of  documents  with 
government  officials  and  on-site 
inspection  of  the  records  and.  operations 
of  the  companies  exporting  the 
merchandise  under  investigation  to  the 
United  States. 

Administrative  Procedures 

We  afforded  interested  parties  an 
opportunity  to  present  information  and 
written  views  in  accordance  with 
Commerce  regulations  (19  CFR 
355.34(a)).  Written  views  have  been 
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received  and  consider*;^ 
iinnl  determination. 


in  reaching  this 


Stu^pf^iisian  of  l.iquidathjn 

Ihe  suspension  uf  liquidation  ordered 
in  our  preliminary  affinliative 
determination  shall  remain  in  effect 
except  with  respect  to  fabricated 
automotive  glass  manufactured  and 
exported  by  L-N  Safety  Glass.  The  net 
bounty  or  grant  for  duty  deposit 
purposes  is  4.68  percent  ad  valorpm  for 
all  manufacturers  and  exporters  except 
L-N  Safety  Glass. 

In  accordance  with  section  706(a)(3) 
of  the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  reqiire  a  cash 
deposit  in  the  amount  indicated  above 
for  each  entry  of  the  subject 
merchandise  from  Mexico  which  is 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  or  or  after  the  date  of 
publication  of  this  notioe  in  the  Federal 
Register  and  to  assess  countervailing 
duties  in  accordance  with  sections 
7n6(a)(l)  and  751  of  the  Act. 

this  notice  is  publishi^d  pursuant  to 
section  706  of  the  Act  (19  U.S.C.  1671e). 
Alan  F.  Holmer, 


Actini;  Assistant  Secretan 
Admimslralion. 


IFR  Dor.  85-1012  Filed  1-1 
BILLING  COOC  1S10-OS-M 


!-«.<);  B:45  am] 


for  Trade 


iA-433-401| 

Certain  Carbon  Steel  Products  From 
Austria;  Initiation  of  Antidumping  Duty 
Investigations 

AGENCv:  International '  rade 


Administration.  Import 
Commerce. 

action:  Notice. 


Administration. 


summary:  On  the  basi^  of  a  petition 
filed  in  proper  form  with  the  United 
States  liepartment  of  Cbinmerce,  we  are 
initiating  antidumping  4uty 
investigations  to  determine  whether 
certain  carbon  steel  products  from 
Austria  are  being,  or  arc  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value.  Sales  at  below  tbe  cost  of 
production  and  critical  circumstances 
also  have  been  alleged-  We  are  notifying 
the  United  States  Inleiflational  Trade 
Commission  (ITC)  of  the  action  so  that  it 
may  determine  whether  imports  of  this 
product  are  causing  majterial  injury,  or 
threaten  material  injur*,  to  a  United 
States  industry.  If  these  investigations 
proceed  normally,  the  TFC  will  make  its 
preliminary  determinations  on  or  before 
February  4, 1985,  and  we  will  make  ours 
on  or  before  May  28. 1985. 
EFFECTIVE  DATE:  January  14. 1985. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mary  S.  Clapp,  Office  of  Investigations. 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW.  W.'shington, 
D.C.  20230:  telephone:  (202)  377-5288. 

SUPPLEMENTARY  INF'iRMATION: . 

The  Petition 

On  December  19.  1984,  we  received  a 
petition  in  proper  form  filed  by  United 
St.ttes  Steel  Corporation.  In  compliance 
with  the  filing  requirements  of  section 
353.36  of  the  Commerce  Regulations  (19 
CFR  353.36).  the  petition  alleged  that 
imports  of  the  subject  merchandise  from 
Austria  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  and  that  these  imports  are 
causing  material  injury,  or  threaten 
material  injury,  to  a  United  States 
industry. 

The  petitioner  based  the  United  States 
prices  on  average  export  prices 
compiled  by  the  U.S.  Department  of 
Commerce.  The  petition  alleges  that 
there  are  insufficient  home  market  or 
third  counlrj  sales  of  the  subject 
mnrchanilise  at  prices  above  the  cost  of 
production  to  determine  fair  value. 
Therefore,  the  petitioner  based  foreign 
market  value  on  publicly  available 
information  on  the  costs  of  production, 
for  Vopst-Alpinp  AG. 

Based  on  the  comparison  of  values 
calculated  by  the  foregoing  methods,  the 
petitioner  arrived  at  dumping  margins 
ranging  from  41.6  percent  to  61  percent. 

Initiation  of  Investigations 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antii^umping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on  certain 
carbon  steel  products  and  have  found 
that  it  meets  the  requirements  of  section 
732(b)  of  the  act.  Therefore,  in 
accordance  with  section  732  of  the  Act. 
we  are  initiating  an  antidumping  duty 
investigations  to  determine  whether 
certain  carbon  steel  products  from 
Austria  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value.  We  will  also  investigate  the 
allegation  of  sales  below  cost  of 
production.  If  our  investigation  proceeds 
normally,  we  will  make  our  preliminary 
determination  by  May  28. 1985. 


Scope  of  Investigation 

The  products  under  investigation  are 
hot-rolled  sheet,  cold-rolled  sheet,  and 
galvanized  sheet.  The  term  "hol-ro/Jed 
sheet"  covers  hot-rolled  carbon  steel 
products,  whether  or  not  corrugated, 
crimped,  not  cold-rolled,  not  cut.  not 
pressed,  and  not  stamped  to  non- 
rectangular  shape;  not  coated  or  plated 
with  metal,  and  not  clad;  0.1875  inch  or 
more  in  thickness  and  over  8  inches  in 
width  and  pickled,  as  currently  provided 
for  in  item  607.8320  of  the  Tariff 
Schedules  of  the  United  States. 
Annotated  (TSUSA).  or  0.1875  inch  in 
thickness  and  over  12  inches  in  width, 
whether  or  not  pickled,  whether  or  not 
in  coils,  as  currently  provided  for  in 
items  607.6710.  607.6720.  607.6730. 
607.6740.  or  607.8342. 

The  term  "cold-rolled sheet"  covers 
cold-rolled  carbon  steel  products, 
whether  or  not  corrugated,  crimped; 
whether  or  not  painted  or  varnished  and 
whether  or  not  pickled;  not  cut.  not 
pressed,  and  not  stamped  to  non- 
rectangular  shape;  not  coated  or  plated 
with  metal;  over  12  inches  in  width  and 
0.1875  inch  or  more  in  thickness,  as 
currently  provided  for  in  item  607.8320 
of  the  TSUSA,  or  over  12  inches  in  width 
and  under  0.1875  inch  in  thickness, 
whether  or  not  in  coils,  as  currently 
provided  for  in  items  607.8350,  607.8355. 
607.8360  of  the  TSUSA. 

The  iaTm."Galvanized  sheet"  rovers 
hot-  or  cold-rolled  carbon  steel  sheet 
which  has  been  coated  or  plated  with 
zinc  including  any  material  which  has 
been  painted  or  otherwise  covered  after 
having  been  coated  or  plated  with  zinc, 
as  currently  provided  for  in  items 
608.0730.  608.1310,  608.1330.  of  the 
TSUSA.  Hot-  or  cold-rolled  carbon  steel 
sheet  which  has  been  coated  or  plated 
with  metal  other  than  zinc  is  not 
included. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonpriviledged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determinations  by  ITC 

The  ITC  will  determine  by  February  4. 
1985,  whether  there  is  a  reasonable 
indication  that  imports  of  certain  carbon 
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steel  products  from  Austria  are  causing 

material  injury,  or  threaten  material 

injury,  to  a  United  States  industry.  If  its 

determinations  are  negative  the 

investigations  will  terminate;  otherwise. 

they  will  proceed  according  to  the 

statutory  procedures. 

lanuary  8. 1985. 

Alan  F.  HoinMr. 

Deputy  Assistant  Secretary,  for  Import 

Administration. 

|ni  Doc.  85-1025  Filed  1-11-85:  8:45  am| 

MLXJNOCOOC  X10-OS-M 


(A-435-401] 

Certain  CartxMi  Steel  Products  From 
Czechoslovakia;  Initiation  of 
Antidumping  Duty  Investigations 

agency:  International  Trade 
Administration,  Import  Administration. 
Commerce. 
action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  antidumping  duty 
investigations  to  determine  whether 
certain  carbon  steel  products  from 
Czechoslovakia  are  being,  or  are  likely 
to  be.  sold  in  the  United  States  at  less 
than  fair  value.  We  are  notifying  the 
United  States  International  Trade 
Commission  (FTC)  of  these  actions  so 
that  it  may  determine  whether  imports 
of  these  products  are  causing  material 
injury,  or  threaten  material  injury,  to  a 
United  States  industry.  If  these 
investigations  proceed  normally,  the  ITC 
will  make  its  preliminary  determinations 
on  or  before  February  4. 1985,  and  the 
Department  of  Commerce  will  make  its 
preliminary  determinations  on  or  before 
May  28. 1985. 

EFFECnvi  date:  January  14. 1985. 
FOM  FURTHER  INFORMATION  CONTACT: 
Karen  L  Sackett,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  NW, 
Washington.  D.C.  20230:  telephone:  (202) 
377-3798. 

SUPPLEMENTARY  INFORMATION 

Ttte  Petition 

On  December  19, 1984,  we  received  a 
petition  in  proper  form  filed  by  the 
United  States  Steel  Corporation,  filing 
on  behalf  of  the  U.S.  industry'  producing 
certain  carbon  steel  products.  In 
compliance  with  the  filing  requirements 
of  section  353.36  of  the  Commerce 
Regulations  (19  CFR  353.36).  the  petition 
alleges  that  imports  of  the  subject 
merchandise  from  Czechoslovakia  are 


being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry. 

The  petitioner  bases  the  United  States 
price  on  the  average  unit  value  of 
certain  carbon  steel  products  imported 
from  Czechoslovakia,  as  reported  by  the 
U.S.  Department  of  Commerce.  Bureau 
of  the  Census. 

Petitioner  claims  that  under  section 
773(c)  of  the  Act,  Czechoslovakia 
qualifies  as  a  state-controlled  economy, 
and  that  a  surrogate  country's  prices 
should  be  used  as  the  basis  for 
determining  the  foreign  market  value  of 
the  merchandise  under  investigation. 
Petitioner  chose  Austria  as  a  surrogate 
country,  and  bases  foreign  market  value 
on  constructed  value  of  carbon  steel 
plate  and  cold-rolled  and  hot-rolled 
carbon  steel  flat-rolled  products, 
because  they  allege  the  Austrian  firm  is 
selling  below  cost  of  production. 

Based  on  the  comparison  of  prices 
calculated  using  the  foregoing 
methodology,  the  petitioner  alleges  an 
average  dumping  marginof  85.8  percent 
for  carbon  steel  plate  and  84.9  percent 
for  cold-rolled  carbon  steel  flat-rolled 
products. 

Initiation  of  Investigations 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  antidumping  duty  investigations  and 
whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  of  certain 
carbon  steel  products  and  have  found 
that  it  meets  the  requirements  of  section 
732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act. 
we  are  initiating  antidumping  duly 
investigations  to  determine  whether 
certain  carbon  steel  products  from 
Czechoslovakia  are  being,  or  are  likely 
to  be,  sold  in  the  United  States  at  less 
than  fair  value. 

Petitioner  alleges  that  we  also  should 
initiate  an  investigation  on  plate  in  coil 
(TSUSA  Item  607.6610).  although  there 
have  been  no  imports  since  1979,  since 
the  Czechoslovakian  producers  might 
divert  production  to  that  product  once 
exports  are  suject  to  antidumping  duties. 
In  case  of  diversion  to  a  different 
product,  more  than  the  speculative 
potential  of  future  sales  for  export  is 
necessary  to  meet  the  "likely  to  be  sold" 
criterion  of  section  731  of  the  Act.  At  the 
very  least  there  must  be  evidence  of  an 
irrevocable  offer.  No  such  evidence  has 


been  presented  here.  Therefore,  we  are 
not  initiating  with  respect  to  this 
product.  Of  course,  should  the  U.S. 
industry  or  the  Department 
subsequently  discover  actual  or  likely 
sales  of  Czechoslovakian  plate  in  coil 
for  export  to  the  U.S.,  an  antidumping 
investigation  could  then  be  initiated. 

In  the  course  of  our  investigations,  we 
will  determine  whether  the  economy  of 
Czechoslovakia  is  state-controlled  to  an 
extent  that  sales  of  such  or  similar 
merchandise  in  the  home  market  or  third 
country  markets  do  not  permit 
determination  of  foreign  market  value.  If 
it  is  determined  to  be  a  state-controlled 
economy,  we  will  then  choose  a 
surrogate  country  for  purposes  of 
determining  foreign  market  value.  If  our 
investigations  proceed  normally  we  will 
make  our  preliminary  determinations  by 
May  28, 1985. 

Scope  of  Investigations 

The  products  covered  by  these 
investigations  are  certain  carbon  steel 
products,  including  carbon  steel  plate 
and  cold-rolled  carbon  steel  flat-rolled 
products. 

The  term  "carbon  steel  plate"  covers 
hot-rolled  carbon  steel  products, 
whether  or  not  corrugated  or  crimped: 
not  pickled  and  not  cold-rolled;  not  in 
coils,  not  cut,  not  pressed,  and  not 
stamped  to  non-rectangular  shape;  not 
coated  or  plated  with  metal  and  not 
clad;  0.i87S  inch  or  more  in  thickness 
and  over  8  inches  in  width;  as  currently 
provided  for  in  item  607.6620.  and 
607.6625,  as  currently  classified  in  the 
Tariff  Schedules  of  the  United  States. 
Annotated  (TSUSA).  Semifinished 
products  of  solid  rectangular  cross 
section  with  a  width  at  least  four  times 
the  thickness  and  processed  only 
through  primary  mill  hot-rolling  are  not 
included. 

The  term  "cold-rolled  carbon  steel 
flat-rolled  products"  covers  cold-rolled 
carbon  steel  products,  whether  or  not 
corrugated  or  crimped;  whether  or  not 
painted  or  varnished  and  whether  or  not 
pickled;  not  cut.  not  pressed,  and  not 
stamped  tonon-rectangular  shape;  not 
coated  or  plated  with  metal  and  not 
clad;  over  12  incles  in  width  and  0.1875 
or  more  in  thickness,  as  currently 
provided  for  in  item  607.8320  of  the 
TSUSA;  or  over  12  inches  in  width  and 
under  0.1875  inch  in  thickness,  whether 
or  not  in  coils,  as  currently  provided  for 
in  items  607.8350.  607.8355.  or  607.8360  of 
the  TSUSA.     ■ 

Notification  of  the  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  these  actions  and  to 
provide  it  with  the  information  we  used 


Federal  Register  /  Vol.  50,  No.  9  /  Monday.  January  14,  1985  /  Notices 


1913 


to  arrive  at  these  determinations.  We 
will  notify  the  ITC  and  make  available 
to  it  all  nonprivileged  and 
nonconfidential  information.  We  will 
also  allow  the  ITC  access  to  all 
privileged  and  confidential  information 
in  our  files,  provided  the  ITC  conflrms 
that  it  will  not  disclose  such 
information,  either  publicly  or  under  an 
administrative  protective  order,  without 
the  consent  of  the  Deputy  Assisant 
Secretary  for  Import  Administration. 

Preliminary  Determination  by  the  ITC 

The  rrC  will  determine  by  February  4, 
1985,  whether  there  is  a  reasonable 
indication  that  imports  of  certain  carbon 
steel  products  from  Czechoslovakia  are 
causing  material  injury,  or  threaten 
material  injury,  to  a  United  States 
industry.  If  the  ITC  determinations  are 
negative  the  investigations  will 
teiminatn:  otherwise,  they  will  proceed 
according  to  the  statutory  procedures. 
Alan  F.  Holmer, 

Deputy  Assistant  Secretary,  for  Import 

Administration.  i 

January  a  1985.  ' 

[FR  Doc.  85-1024  Filed  1-11-85;  8:45  amj 

BILLING  CODE  3S10-OS-M        | 

1 

(A-429-4041 

Certain  CArbon  Steel  Products  From 
the  German  Democratic  Republic; 
Initiation  of  Antidumping  Duty 
Investigations 

agency:  International  Trade 
Administration.  Import  Administration, 
Commerce. 
action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  antidumping  duty 
investigations  to  determine  whether 
certain  carbon  steel  products  from  the 
German  Democratic  Republic  (GDR)  are 
being,  or  are  likely  to  be,  sold  in  tha 
United  States  at  less  than  fair  value.  We 
are  notifying  the  United  States 
International  Trade  Commission  (FTC) 
of  this  action  so  that  it  may  determine 
whether  imports  of  these  products  are 
causing  material  injury,  or  threaten 
material  injury  to,  a  United  States 
industry.  If  these  investigations  proceed 
normally,  the  ITC  will  make  its 
preliminary  determinations  on  or  before 
February  4, 1985,  and  we  will  make  ours 
on  or  before  May  28, 1985. 
EFFECTIVE  DATE:  January  14, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  Busen,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 


Department  of  Commerce,  14th  Street 

and  Constitution  Avenue,  NW., 

Washington,  D.C.  20230:  telephone:  (202) 

377-2830. 

SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  December  19, 1984,  we  received  a 
petition  in  proper  form  filed  by  United 
States  Steel  Corporation.  In  compliance 
with  the  filing  requirements  of  §  353.36 
of  the  Commerce  Regulations  (19  CFR 
353.36],  the  petition  alleged  that  imports 
of  the  subject  merchandise  from  the 
GDR  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  and  that  these  imports  are 
causing  material  injury,  or  threaten 
material  injury  to,  a  United  States 
industry. 

The  petitioner  based  the  United  States 
prices  on  average  GDR  export  prices,  as 
derived  from  U.S.  Bureau  of  Census 
statistics. 

The  petitioner  alleged  that  the  GDR  is 
a  non-market  economy  and  chose 
Austria  as  the  appropriate  surrogate 
country  for  the  purpose  of  determining 
foreign  market  value.  Using  information 
contained  in  an  Austrian  steel 
producer's  annual  reports,  the  petitioner 
estimated  that  firm's  costs  of 
production.  On  the  basis  of  these 
estimates,  the  petitioner  further  alleged 
that  Austria's  home  market  prices  are 
below  the  cost  of  production  and  that 
foreign  market  value  should  be  based  on 
the  constructed  value  of  the 
merchandise,  in  accordance  with  section 
773(e)  of  the  Act. 

By  comparing  the  values  calculated  by 
the  foregoing  methods  the  petitioner 
alleged  dumping  margins  of  104.1 
percent  for  carbon  steel  plate,  85.0 
percent  for  cold-rolled  sheet,  and  75,3 
percent  for  galvanized  sheet. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on  certain 
carbon  steel  products  and  have  found 
that  it  meets  the  requirements  of  section 
732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act, 
we  are  initiating  antidumping  duty 
investigations  to  determine  whether 
certain  carbon  steel  products  from  the 
GDR  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value.  If  our  investigations  proceed 


normally  we  will  make  our  preliminary 
determinations  by  May  28, 1985. 

In  the  course  of  our  investigations,  we 
will  determine  whether  the  economy  of 
the  GDR  is  state-controlled  to  an  extent 
that  sales  of  such  or  similar 
merchandise  in  the  home  or  third 
country  market  does  not  permit 
determination  of  foreign  market  value.  If 
it  is  determined  to  be  a  state-controlled 
economy,  we  will  then  choose  a 
surrogate  country  for  purposes  of 
determining  foreign  market  value. 

Scope  of  Investigations 

The  products  under  investigation  are 
carbon  steel  plate,  hot-rolled  carbon 
steel  flat-rolled  products,  cold-rolled 
carbon  steel  flat-rolled  products,  and 
galvanized  carbon  steel  sheet. 

The  term  "carbon  steel  plate"  covets 
hot-rolled  carbon  steel  products, 
whether  or  not  corrugated  or  crimped; 
not  pickled  not  cold-rolled  not  in  coils; 
not  cut  not  pressed,  and  not  stamped  to 
non-rectangular  shape;  not  coated  or 
plated  with  metal  and  not  clad;  0.1875 
inch  or  more  in  thickness  and  over  8 
inches  in  width;  as  currently  provided 
for  in  item  607.6620.  and  607  6625  of  the 
TSUSA.  Semifinished  products  of  solid 
rectangular  cross  section  with  a  width  at 
least  four  times  the  thickness  and 
processed  only  through  primary  mill  hot- 
rolling  are  not  included. 

The  term  "hot-rolled  carbon  steel  flat- 
rolled  products'  covers  hot-rolled 
carbon  steel  flat-rolled  products, 
whether  or  not  corrugated,  or  crimped, 
not  cold-rolled:  not  cut,  not  pressed,  and 
not  stamped  to  non-rectangular  shape; 
not  coated  or  plated  with  metal  and  not 
clad,  0.1875  inch  or  more  in  thickness 
and  over  8  inches  in  width,  pickled,  and 
as  currently  providea  for  in  item 
607.8320  of  die  TSUSA.  and  in  coils;  as 
currently  provided  m  item  607.6610  of 
die  TSUSA. 

The  term  "cold-rolled  carbon  steel 
flat-rolled  products'  covers  cold-rolled 
carbon  steel  products,  whether  or  not 
corrugated  or  crimped,  whether  or  not 
painted  or  varnished  and  whether  or  not 
pickled:  not  cut.  or  not  pressed  and  not 
stamped  to  non-rectangular  shape:  not 
coated  or  plated  with  metal  and  not 
clad,  over  12  inches  m  width  and  0.1875 
or  more  in  thickness;  as  currently 
provided  for  in  item  0(17  8:i20  of  the 
TSUSA:  or  ovnr  U  inches  m  width  and 
under  0.1875  inch  m  thickness,  whether 
or  not  m  coils;  us  i.-urrently  provided  for 
in  items  607.8350  tK)7.8355.  or  tj07.8360  of 
die  TSUSA. 

The  term  "galvanized  carbon  steel 
sheet" coven  hot-  ur  («ld-rolled  carbon 
steel  sheet  which  have  been  coated  or 
plated  with  zinc  including  any  material 
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which  hat  been  painted  or  otherwise 
covered  after  having  been  coated  or 
plated  with  zinc,  as  currently  prov  ided 
for  ID  Items  608.073a  608.13ia  608.1320, 
or  606.1330,  of  the  TSUSA.  Hot-  or  cold- 
rolled  carbon  steel  sheet  which  has  been 
coated  or  plated  with  metal  other  than 
zinc  is  not  included. 

Nolificatioa  of  ITC 

Section  T^d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  these  determinations.  We 
will  notify  the  ITC  and  make  available 
to  it  all  nonprivileged  and 
nonconfldential  information.  We  will 
also  allow  the  ITC  access  to  all 
privileged  and  confidential  information 
in  our  files,  provided  it  confirms  that  it 
will  not  disclose  such  information  either 
publicly  or  under  an  administrative 
protective  order  without  the  consent  of 
the  Deputy  Assistant  Secretary  for 
Import  Administration. 

Preliminary  Detenninatioa  by  ITC 

The  ITC  will  determine  by  February  4. 
1985,  whether  there  is  a  reasonable 
indication  that  imports  of  certain  carbon 
steel  products  from  the  GDR  are  causing 
material  injury,  or  threaten  material 
injury  to,  a  United  States  industry.  If  its 
determination  is  negative  these 
investigations  will  terminate:  otherwise, 
they  will  proceed  according  to  the 
statutory  procedures. 

Dated:  January  S,  19B&. 
Alaa  F.  Hofanar. 

Deputy  Assistant  Secretary  for  Import 
Administration. 
|FR  Doc.  85-1029  Filed  l-ll-«5;  8  45  aoij 


[A-437-401] 

Certain  Carbon  Steel  Products  From 
Hungary;  Initiation  of  Antidumping 
Duty  Investigations 

agency:  International  Trade 
Administration,  Import  Administration. 
Commerce. 
action:  Notice. 

SUMMANv:  Chi  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  antidumping  duty 
investigations  to  determine  whether 
certain  carbon  steel  products  from 
Hungary  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  We  are  notifying  the  United 
States  International  Trade  Commission 
(ITC)  of  these  actions  so  that  it  may 
determine  whether  imports  of  these 
products  are  causing  material  injury,  or 


tt^restcn  nidieriai  injury,  to  a  United 
States  industry.  If  these  investigations 
proceed  normally,  the  ITC  will  make  its 
preliminary  determinations  on  or  before 
February  4. 1965,  and  the  Department  of 
Commerce  will  make  its  preliminary 
determinations  on  or  before  May  28. 
1985. 
fFFECnvc  C»ATC:  January  14. 1985. 

FOR  FUfrrHER  INFOMMATION  CONTACT 

Karen  L.  Sackett,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW.. 
Washington,  DC.  20230:  telephone:  (202) 
377-3796. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  December  19, 1984,  we  received  a 
petition  in  proper  form  filed  by  the 
United  Stat>!S  Steel  Corporation,  filling 
on  behalf  of  the  U.S.  industry  producing 
certain  carbon  steel  products.  In 
compliance  with  the  filling  requirements 
of  section  353.36  of  the  Commerce 
Regulations  (19  CFR  353.36),  the  petition 
alleges  that  imports  of  the  subject 
merchandise  from  Hungary  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  and  that 
these  imports  are  causing  material 
injury,  or  threaten  material  injury,  to  a 
United  States  industry. 

The  petitioner  bases  the  United  States 
price  on  the  average  unit  value  of 
certain  carbon  steel  products  imported 
from  Hungary,  as  reported  by  the  U.S. 
Department  of  Commerce,  Bureau  of  the 
Census. 

Petitioner  claims  that  under  section 
773(c)  of  the  Act,  Hungary  quahfies  as  a 
state-controlled  economy,  and  that  a 
surrogate  country's  prices  should  be 
used  as  the  basis  for  determining  the 
foreign  market  value  of  the  merchandise 
under  investigation.  Petitioner  chose 
Spain  as  the  surrogate  country,  and 
bases  foreign  market  value  on 
constructed  value  of  ceriain  carbon  steel 
products,  because  they  allege  the 
Spanish  firms  are  selling  below  cost  of 
production. 

Based  on  the  comparison  of  prices 
calculated  using  the  foregoing 
methodology,  the  petitioner  alleged  an 
average  dumping  margin  of  52.0  percent 
for  carbon  steel  plate  and  49.5  percent 
for  hot-rolled  carbon  steel  flat-rolled 
products. 

Initiation  of  Investigations 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 


allegations  necessary  for  the  initiation 
of  antidumping  duty  investigations  and 
whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on  certain 
carbon  steel  products  and  have  found 
that  it  meets  the  requirements  of  section 
732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  of  the  Act.  we 
are  initiating  antidumping  duty 
investigations  to  determine  whether 
certain  carbon  steel  product  from 
Hungary  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value.  If  our  investigations  proceed 
normally  we  will  make  our  preliminary 
determinations  by  May  28. 1985. 

In  the  course  of  our  investigations,  we 
will  determine  whether  the  economy  of 
Hungary  is  state-controlled  to  an  extent 
that  sales  of  such  or  similar 
merchandise  in  the  home  or  third 
country  markets  do  not  permit 
determination  of  foreign  market  value.  If 
it  is  determined  to  be  a  state-controlled 
economy,  we  will  then  choose  a 
surrogate  country  for  purpose  of 
determining  foreign  market  value. 

Scope  of  Investigations. 

The  products  covered  by  these 
investigations  are  certain  carbon  steel 
products,  including  carbon  steel  plate 
and  hot-rolled  carbon  steel  flat-rolle6 
products. 

The  term  "carbon  steel  plate"  covers 
hot-rolled  carbon  steel  products, 
whether  or  not  corrugated  or  crimped: 
not  pickled  and  not  cold-rolled:  not  in 
coils,  not  cut.  not  pressed,  and  not 
stamped  to  non-rectangular  shape;  not 
coated  or  plated  with  metal  and  not 
clad:  0.1875  inch  or  more  in  thickness 
and  over  8  inches  in  width:  as  currently 
provided  for  in  items  607.6620.  and 
607.6625  of  the  Tariff  Schedules  or  the 
United  States.  Annotated  \JSUSA]. 
Semifinished  products  of  solid 
rectangular  cross  section  with  a  width  at 
least  four  times  the  thickness  and 
processed  only  through  primary  mill  hot- 
rolling  are  not  included. 

The  term  "hot-rolled  carbon  steel  flat- 
rolled  products"  covers  hot-rolled 
carbon  steel  products,  whether  or  not 
corrugated  or  crimped,  not  cold-rolled: 
not  cut.  not  pressed,  and  not  stamped  to 
non-rectangular  shape:  not  coated  or       ^ 
plated  with  metal  and  not  clad:  0.1875 
inch  or  more  in  thickness  and  over  8 
inches  in  width  and  in  coils,  as  currently 
provided  for  in  item  607.6610  of  the 
TSUSA:  or  under  0.1875  inch  in 
thickness  and  over  12  inches  in  width, 
whether  or  not  pickled,  whether  or  not 
in  coils,  as  currently  provided  for  in 
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items  607.6710.  607.6720.  607.6730. 
607.6740,  or  607.8342  of  the  TSUSA. 

NotiHcation  of  the  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  these  actions  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  these  determinations.  We 
will  notify  the  ITC  and  make  available 
to  it  all  nonprivileged  and 
nonconfidential  information.  We  will 
also  allow  the  ITC  access  to  all 
privileged  and  confidential  information 
in  our  files,  provided  the  ITC  confirms 
that  it  will  not  disclose  such 
information,  either  publicly  or  under  an  .• 
administrative  protective  order,  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determinations  by  the  ITC 

The  ITC  will  determine  by  February  4. 
1985,  whether  there  is  a  reasonable 
indication  that  imports  or  certain  carbon 
steel  products  from  Hungary  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry.  If  the 
ITC  determinations  are  negative  the 
investigations  will  terminate;  otherwise, 
they  will  proceed  according  to  the 
statutory  procedures, 
lanuary  8, 1985. 
Alan  F.  Holmer. 

Deputy  Assistant  Secretfry,  for  Import 
Adminsitration. 
(FR  Doc.  85-1023  Filed  lf-11-85:  8:45  am] 

BILLINO  CODE  351»-OS-M 


(A-4S5-402] 

Certain  Carbon  Steel  Products  From 
Poland;  Initiation  of  Antidumping  Duty 
Investigations 


agency:  International  Trade 

Administration,  Import  Administration. 

Commerce. 

action;  Notice.  

SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  antidumping  duty 
investigations  to  determine  whether 
certain  carbon  steel  products  from 
Poland  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  We  are  notifying  the  United 
States  International  Trade  Commission 
(ITC)  of  this  action  so  that  it  may 
determine  whether  imports  of  these 
products  are  causing  material  injury,  or 
threaten  material  injury  to.  a  United 
States  industry.  If  these  investigations 
proceed  normally,  the  ITC  will  make  its 
preliminary  determinations  on  or  before 
February  4, 1985,  and  we  will  make  ours 
on  or  before  May  28, 1985. 


EFFECTIVE  DATE:  January  14, 1985. 
FOII  FURTHER  INFORMATION  CONTACT 

Raymond  Busen,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington.  D.C.  20230;  telephone:  (202) 
377-2830. 
SUPPI^MENTARY  INFORMATION: . 

The  Petition 

On  December  19, 1984,  we  received  a 
petition  in  proper  form  filed  by  United 
States  Steel  Corporation.  In  compliance 
with  the  filing  requirements  of  §  353.36 
of  the  Commerce  Regulations  (19  CFR 
353.36),  the  petition  alleged  that  imports 
of  the  subject  merchandise  from  Poland 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  are  causing 
material  injury,  or  threaten  material 
injury  to,  a  United  States^industry. 

The  petitioner  based  the  United  States 
prices  on  average  f.a.s.  port  of  exit 
prices,  as  derived  from  U.S.  Bureau  of 
Census  statistics. 

The  petitioner  alleged  that  Poland  is  a 
non-market  economy  and  chose  Spain 
as  the  appropriate  surrogate  country  for 
the  purpose  of  determining  foreign 
market  value.  Using  information 
contained  in  Spanish  steel  producers' 
annual  reports,  the  petitioner  estimated 
those  firms'  costs  of  production.  On  the 
basis  of  these  estimates,  the  petitioner 
further  alleged  that  Spain's  home  market 
prices  are  below  the  cost  of  production 
and  that  foreign  market  value  should  be 
based  on  the  constructed  value  of  the 
merchandise,  in  accordance  with  section 
773(e)  of  the  Act. 

By  comparing  the  values  calculated  by 
-  the  foregoing  methods  the  petitioner 
alleged  a  dumping  margin  of  61.7 
percent. 

Initiation  of  Investigations 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on  certain 
carbon  steel  products  and  have  found 
that  it  meets  the  requirements  of  section 
732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act. 
we  are  initiating  antidumping  duty 
investigations  to  determine  whether 
certain  carbon  steel  products  from 
Poland  are  being,  or  are  likely  to  be. 


sold  in  the  United  States  at  less  than  fair 
value.  If  our  investigators  proceed 
normally  we  will  make  our  preliminary 
determinations  by  May  28, 1985. 

Petitioner  alleges  that  we  also  should 
initiate  an  investigation  on  plate  in  coil 
(TSUSA  item  607.6610),  although  there 
have  been  no  imports  since  1979,  since 
the  Polish  producers  might  divert 
production  to  that  product  once  exports 
are  subject  to  antidumping  duties.  In  the 
case  of  diversion  to  a  different  product, 
more  than  the  speculative  potential  of 
future  sales  for  export  is  necessary  to 
meet  the  "likely  to  be  sold"  criterion  of 
section  731  of  the  Act.  At  the  very  least 
there  must  be  evidence  of  an  inevocable 
offer.  No  such  evidence  has  been 
presented  here.  Therefore,  we  are  not 
initiating  with  respect  to  this  product.  Of 
course,  should  the  U.S.  industry  or  the 
Department  subsequently  discover 
actual  or  likely  sales  of  Polish  plate  in 
coil  for  export  to  the  U.S..  an 
antidumping  investigation  could  then  be 
initiated. 

In  the  course  of  our  investigation,  we 
will  determine  whether  the  economy  of 
Poland  is  state-controlled  to  an  extent 
that  sales  of  such  or  similar 
merchandise  in  the  home  or  third 
country  market  does  not  permit 
determination  of  foreign  market  value.  If 
it  is  determined  to  be  a  state-controlled 
economy,  we  will  then  choose  a 
surrogate  country  for  purposes  of 
determining  foreign  market  value. 

Scope  of  Investigations 

The  products  under  investigation  are 
carbon  steel  plate  and  hot-rolled  carbon 
steel  flat-rolled  products. 

The  term  "carbon  steel  plate"  covers 
hot-rolled  carbon  steel  products, 
whether  or  not  corrugated  or  crimped; 
not  pickled;  not  cold-rolled;  not  in  coils; 
not  cut,  not  pressed,  and  not  stamped  to 
non-rectangular  shape;  not  coated  or 
plated  with  metal  and  not  clad;  0.1875 
inch  or  more  in  thickness  and  over  8 
inches  in  width;  as  currently  provided 
for  in  item  607.6620,  and  607.6625  of  the 
TSUSA.  Semifinished  products  of  solid 
rectangular  cross  section  with  a  width  at 
least  four  times  the  thickness  and 
processed  only  through  primary  mill  hot- 
rolling  are  not  included. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  these  determinations.  We 
will  notify  the  ITC  and  make  available 
to  it  all  nonprivileged  and 
nonconfidential  information.  We  will 
also  allow  the  ITC  access  to  all 
privileged  and  confidential  information 
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in  our  Tiles,  provided  it  confirms  that  it 
will  not  disclose  such  information  either 
publicly  or  under  an  administrative 
protective  order  without  the  consent  of 
the  Deputy  Assistant  Secretary  for 
Import  Administration. 

Preliminaiy  Detennination  by  ITC 

The  ITC  will  determine  by  February  4. 
1985.  whether  there  is  a  reasonable 
indication  that  imports  of  certain  carbon 
steel  products  from  Poland  are  causing 
material  injury,  or  threaten  material 
injury  to.  a  United  States  industry.  If  its 
determination  is  negative  these 
investigations  will  terminate:  otherwise, 
they  will  proceed  according  to  the 
statutory  procedures. 
January  8, 1965. 
Alan  F.  HolnMr. 

Deputy  Assistant  Secretary,  for  Import 
Administration. 

[FR  Doc.  85-1026  FiledJ-n-«5:  8:45  am] 
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(A-4«4-401] 

Certain  Cart>on  Steel  Products  From 
Romania;  Initiation  of  Antidumping 
Duty  Investigations 

AOENCY:  International  Trade 
Administration.  Import  Administration. 
Commerce. 

action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  antidumping  duty 
investigations  to  determine  whether 
certain  carbon  steel  products  from 
Romania  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value.  We  are  notifying  the  United 
States  International  Trade  Commission 
(ITC)  of  these  action  so  that  it  may 
determine  whether  imports  of  these 
products  are  causing  material  injury,  or 
threaten  material  injury  to.  a  United 
States  industry.  If  these  investigations 
proceed  normally,  the  ITC  will  make  its 
preliminary  determinations  on  or  before 
February  4. 1985.  and  we  will  make  ours 
on  or  before  May  28, 1985. 

EFFECTIVE  OATC  )anuary  14. 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Raymond  Busen.  Office  of 
Investigations.  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW.. 
Washington.  DC.  20230;  telephone:  (202) 
377-2830. 

SUmXMENTARY  INFORMATION: 


The  Petition 

On  December  19, 1964.  we  received  a 

petition  in  proper  form  filed  by  United 
States  Steel  Corporation.  In  compliance 
with  the  filing  requirements  of  S  353.36 
of  the  Commerce  Regulations  (19  CFR 
353.36).  the  petition  alleged  that  imports 
of  the  subject  merchandise  from 
Romania  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  and  that  these  imports  are 
causing  material  injury,  or  threaten 
material  injury  to.  a  United  States 
industry. 

The  petitioner  based  the  United  States 
prices  on  average  f.a.s.  port  of  exit 
prices,  as  derived  from  U.S.  Bureau  of 
Census  statistics. 

The  petitioner  alleged  that  Romania  is 
a  non-market  economy  and  chose  Spain 
as  the  appropriate  surrogate  country  for 
the  purpose  of  determining  foreign 
market  value.  Using  information 
contained  in  Spanish  steel  producers' 
annual  reports,  the  petitioner  estimated 
those  firms'  costs  of  production.  On  the 
basis  of  these  estimates,  the  petitioner 
further  alleged  that  Spain's  home  market 
prices  are  below  the  cost  of  production 
and  that  foreign  market  value  should  be 
based  on  the  constructed  value  of  the 
merchandise,  in  accordance  with  section 
773(e)  of  the  Act. 

B>'  comparing  the  values  calculated  by 
the  foregoing  methods  the  petitioner 
alleged  dumping  margins  of  53.7  percent 
for  hot-rolled  sheet.  76.6  percent  for 
cold-rolled  sheet,  and  48.9  percent  for 
galvanized  sheet. 

INITIATION  OF  INVESTIGATIONS 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on  certain 
carbon  steel  products  and  have  found 
that  it  meets  the  requirements  of  section 
732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act. 
we  are  initiating  antidumping  duty 
investigations  to  determine  whether 
certain  carbon  steel  products  from 
Romania  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  If  our  investigations  proceed 
normally  we  will  make  our  preliminary 
determinations  by  May  28. 1985. 

In  a  past  antidumping  duty 
investigation  of  hot-rolled  carbon  steel 
plate,  we  found  Romania  to  be  a  state- 
controlled  economy  country  (47  FR 


35666).  During  the  course  of  our 
investigation  we  will  attempt  to  choose 
a  surrogate  country  for  the  purpose  of 
determining  foreign  market  value,  as  use 
of  a  surrogate  is  the  preferred  method  of 
determining  foreign  market  value  under 
Commerce  regulations,  19  CFR  353.8. 

SCOPE  OF  INVESTIGATIONS 

The  products  under  investigation  are 
hot-rolled  carbon  steel  flat-rolled 
products,  cold-rolled  carbon  steel  flat- 
rolled  products,  and  galvanized  carbon 
steel  sheet. 

The  term  "hot-rolled  carbon  steel  flat- 
rolled  products"  coxers  hot-rolled 
carbon  steel  products,  whether  or  not 
corrugated,  or  crimped:  not  cold-rolled: 
not  cut.  not  pressed,  and  not  stamped  to 
non-rectangular  shape:  not  coated  or 
plated  with  metal  and  not  clad;  0.1875 
inch  or  more  in  thickness  and  over  8 
inches  in  width  and  pickled:  as  currently 
provided  for  in  item  607.8320.  of  the 
TSUSA.  or  under  0.1875  inch  in 
thickness  and  over  12  inches  in  width, 
whether  or  not  pickled,  whether  or  not 
in  coils,  as  currently  provided  for  in 
items  607.6710,  607.6720.  607.6730,  607.40, 
or  607.8342  of  the  TSL'SA. 

The  term  "cold-rolled  carbon  steel 
flat-rolled  products"  covers  cold-rolled 
carbon  steel  products,  whether  or  not 
corrugated  or  crimped;  whether  or  not 
painted  or  varnished  and  whether  or  not 
pickled:  not  cut,  not  pressed,  and  not 
stamped  to  non-rectangular  shapes:  not 
coated  or  plated  with  metal  and  not 
clad:  over  12  inches  in  width  and  0.1875 
or  more  in  thickness,  as  currently 
provided  for  in  item  607.8320  of  the 
TSUSA:  or  over  12  inches  in  width  and 
under  0.1875  inch  in  thickness,  whether 
or  not  in  coils;  as  currently  provided  for 
in  items  607.8350,  607.8355,  or  607.8360  of 
the  TSUSA. 

The  term  "galvanized  carbon  steel 
sheet"  covers  hot-  or  cold-rolled  carbon 
steel  sheet  which  have  been  coated  or 
plated  with  zinc  including  any  material 
which  has  been  painted  or  otherwise 
covered  after  having  been  coated  or 
plated  with  zinc,  as  currently  provided 
for  in  items  608.0730.  608.1310,  608.1320, 
or  608.1330,  of  the  TSUSA.  Hot-  or  cold- 
rolled  carbon  steel  sheet  which  has  been 
coated  or  plated  with  metal  other  than 
zinc  is  not  included. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  I'TC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  these  determinations.  We 
will  notify  the  ITC  and  make  available 
to  it  all  nonprivileged  and 
nonconfidential  information.  We  will 
also  allow  the  ITC  access  to  all 
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privileged  and  confidential  information 
in  our  files,  provided  it  confirms  that  it 
will  not  disclose  such  information  either 
publicly  or  under  an  administrative 
protective  order  without  the  consent  of 
the  Deputy  Assistant  Secretary  for 
Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  February  4, 
1985,  whether  there  is  a  reasonable 
indication  that  imports  of  certain  carbon 
steel  products  from  Romania  are  causing 
material  injury,  or  threaten  material 
injury  to.  a  United  States  industry.  If  its 
determination  is  negative  the 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
procedures. 

Dated:  |anaury  8. 1985. 
Alan  F.  Hotmer, 

Deputy  Assistant  Secretary Jor Import 
Administration. 


yfo 


|FR  Doc  8S-1027  Filed  1-11«^5:  8:45  am) 
wixmocoof  seio-os-M 


|A>307-402) 

Certain  Cart>on  Steel  Products  From 
Venezuela;  Initiation  of  Antidumping 
Duty  Investigations 

agency:  International  Trade 
Administration.  Import  Administration. 
Commerce. 

action:  Notice. 

1 

SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  antidumping  duty 
investigations  to  determine  whether 
certain  carbon  steel  products  from 
Venezuela  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value.  We  are  notifying  the  United 
States  International  Trade  Commission 
(ITC)  of  this  action  so  that  it  may 
determine  whether  imports  of  these 
products  are  causing  material  injury,  or 
threaten  material  injury,  to  a  United 
States  industry.  If  these  investigations 
proceed  normally,  the  ITC  will  make  its 
preliminary  determinations  on  or  before 
February  4. 1985,  and  we  will  make  ours 
on  or  before  May  28. 1985. 

EFFECTIVE  DATE:  January  14, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  G.  Shimabukuro.  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW., 
Washington.  D.C.  20230;  telephone:  (202) 
377-5332. 


SUPPLEMENTARY  INFORMATION: 
The  Petition 

On  December  19, 1984,  we  received  a 
petition  in  proper  form  filed  by  the 
United  States  Steel  Corporation.  In 
compliance  with  the  filing  requirements 
of  §  353.36  of  the  Commerce  Regulations 
(19  CFR  353.36).  the  petition  alleged  that 
imports  of  the  subject  merchandise  from 
Venezuela  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  and  that  these  imports  are 
causing  material  injury,  or  threaten 
material  injury,  to  a  United  States 
industry. 

United  States  Price  and  Foreign  Market 
Value 

The  petitioner  based  United  States 
prices  on  average  values,  f  a.s.  port  of 
exit,  derived  from  the  Bureau  of  Census 
statistics.  A  lag  time  of  sixty  days  (for 
shipping  and  delays  in  statistical 
reporting)  was  calculated  from  the  date 
of  shipment  to  the  date  of  importation. 
Except  for  this  adjustment  the 
comparisons  were  made  on  a  quarterly 
basis  (respectively). 

For  plate,  hot-rolled  sheet,  and  cold- 
rolled  sheet,  the  petitioner  based  foreign 
market  value  on  Venezuelan  producer 
Sidor's  (96%  to  100%  of  domestic 
production)  annual  report.  Weighted 
average  values  were  calculated  from 
quarterly  values  calculated  for  the 
period  July  1983  through  September 
1984.  For  galvanized  sheet  the  petitioner 
based  foreign  market  value  on  a  price 
list  issued  by  Lamigal,  the  only  known 
Venezuelan  producer  of  galvanized 
sheet.  The  weighted  average  value  was 
calculated  from  quarterly  values 
calculated  for  the  period  October  1983 
through  September  1984. 

Sidor's  annual  report  is  for  the  fiscal 
year  ending  December  31. 1983.  A  thirty 
percent  price  increase  was  approved  by 
the  government  of  Venezuela  in  August 
1984.  The  petitioner  assumed  that  the 
prices  for  the  fourth  quarter  in  1983 
remained  in  effect  through  the  second 
quarter  of  1984.  Petitioner  increased 
these  prices  by  thirty  percent  to 
calculate  the  prices  for  the  third  quarter 
of  1984. 

Lamigal's  price  list  was  effective 
March  15. 1984.  Petitioner  assumed  that 
Lamigal  was  granted  a  thirty  percent 
price  increase  in  March  1984  since  other 
steel  companies  were  granted  price 
increases  in  August  1984.  For  the  last 
quarter  in  1983.  and  the  first  quarter  in 
1984.  therefore,  the  petitioner  reduced 
the  price  list  prices  by  thirty  percent. 
Based  on  the  comparison  of  values 
calculated  by  the  foregoing  methods  the 


petitioner  alleged  weighted  average 
dumping  margins,  as  follows: 


Plate 

Hoi.'Olled  sheet.... 
CotO-rcXIed  sheet  . 
Galvanued  sheet. 


Percent 


209.8 
106.2 
943 
164.5 


Initiation  of  Investigations 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on  certain 
carbon  steel  products  from  Venezuela 
and  have  found  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act.  we  are  initiating 
antidumping  duty  investigations  to 
determine  whether  certain  carbon  steel 
products  from  Venezuela  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value.  If  our 
investigations  proceed  normally  we  will 
make  our  preliminary  determinations  by 
May  28, 1985. 

Scope  of  Investigation 

The  products  under  investigation  are: 
(1)  Carbon  steel  plate,  (2)  hot-rolled 
carbon  steel  flat-rolled  products,  (3) 
cold-rolled  carbon  steel  flat-roUeti 
products  and,  (4)  galvanized  carbon 
steel  sheet. 

1.  The  term  "carbon  steel  plate" 
covers  hot-rolled  carbon  steel  products, 
whether  or  not  corrugated  or  crimped; 
not  pickled;  not  cold-rolled;  not  in  coils; 
not  cut,  not  pressed,  and  not  stamped  to 
non-rectangular  shape;  not  coated  or 
plated  with  metal  and  not  clad;  0.1875 
inch  or  more  in  thickness  and  over  8 
inches  in  width;  as  currently  provided 
for  in  item  607.6620,  and  607.6625  of  the 
TSUSA.  Semifinished  products  of  solid 
rectangular  cross  section  with  a  width  at 
least  four  times  the  thickness  and 
processed  only  through  primary  mill  hot- 
rolling  are  not  included. 

2.  The  term  "hot-rolled  carbon  steel 
flat-rolled  products  "  covers  hot-rolled 
carbon  steel  products,  whether  or  not 
corrugated,  crimped;  not  cold-rolled;  not 
cut,  not  pressed,  and  not  stamped  to  ' 
non-rectangular  shape;  not  coated  or 
plated  with  metal  and  not  clad;  0.1875 
inch  or  more  in  thickness  and  over  8 
inches  in  width;  pickled  and  as  currently 
provided  for  in  item  607.8320  of  the 
TSUSA:  and  not  pickled  and  in  coils;  as 
currently  provided  in  item  607.6610  or 
under  0.1875  inch  in  thickness  and  over 
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12  inches  in  width,  whether  or  not 
pickled,  whether  or  not  in  coils,  as 
currently  provided  for  in  items  607.6710, 
607. 67M,  607.6730.  607.6740.  or  607.8342 
of  the  TSUSA. 

3.  The  term  "cold-rolled  carbon  steel 
flat- rolled  products  "  covers  cold-roiled 
carbon  steel  products,  whether  or  not 
comigatcd  or  crimped:  whether  or  not 
painted  or  varnished  and  whether  or  not 
pickled:  not  cut.  not  pressed,  and  not 
stamped  to  non-rectangular  shape;  not 
coated  or  plated  with  metal  and  not 
clad;  over  12  inches  in  width,  and  0.1875 
or  more  in  thickness:  as  currently 
provided  for  in  item  607.8320  of  the 
TSUSA:  or  over  12  inches  in  width  and 
under  0.1875  inch  in  thickness,  whether 
or  not  in  coils;  as  currently  provided  for 
in  items  607.8350,  607.8355.  or  607.8360  of 
the  TSUSA.  ^ 

4.  The  term  "galvaq^tid^rbon  steel 
sheet" co\en  hot-  or  cold-rolled  carbon 
steel  sheet  which  have  been  coated  or 
plated  with  zinc  including  any  material 
which  has  been  painted  or  otherwise 
covered  after  having  been  coated  or 
plated  with  zinc,  as  currently  provided 
for  in  items  608.0730.  608.1320.  or 
608.1330.  of  the  TSUSA.  Hot-  or  cold- 
rolled  carbon  steel  sheet  which  has  been 
coated  or  plated  with  metal  other  than 
zinc  is  not  included. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determinations  by  ITC 

The  ITC  will  determine  by  Februarj-  4. 
1985.  whether  there  is  a  reasonable 
indication  that  imports  of  certain  carbon 
steel  products  from  Venezuela  are 
causing  material  injury,  or  threaten 
material  injury,  to  a  United  States 
industry.  If  its  determinations  are 
negative  the  investigations  will 
terminate;  otherwise,  they  will  proceed 
according  to  the  statutory  procedures. 

Dated:  January'  8, 1985. 
Alan  F.  HoliiMr. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  85-1028  Filed  l-ll-«o:  &4S  am) 


IA-351-4071 

Hot-RoHed  C«rt>on  Steel  Sheet  and 
Cold-Rolled  Cart>on  Steel  Stieet  From 
Hnland;  Initiation  of  Antidumping  Duty 
Investigations 

AOCNCV:  International  Trade 
Administration,  Import  Administration. 
action:  Notice. 


On  the  basis  of  a  petition 
filed  in  proper  Form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  antidumping  duty 
investigations  to  determine  whether  hot- 
rolled  carbon  steel  sheet  (hot-rolled 
sheet)  and  cold-rolled  carbon  steel  sheet 
(cold-rolled  sheet)  from  Finland  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value.  We 
are  notifying  the  United  States 
International  Trade  Commission  (ITC) 
of  this  action  so  that  it  may  determine 
whether  imports  of  these  products  are 
causing  material  injury,  or  threaten 
material  injury,  to  a  United  States 
Industry.  If  these  investigations  proceed 
normally,  the  ITC  will  make  its 
preliminary  determinations  on  or  before 
February  4. 1985,  and  we  will  make  ours 
on  or  before  May  29, 1985. 
EFFECTIVE  DATE:  January  14, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  C.  Stanhagen.  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC.  20230:  telephone:  (202) 
377-1777. 

SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  December  20, 1984,  we  received  a 
petition  in  proper  form  filed  by 
Bethlehem  Steel  Corporation.  In 
compliance  with  the  filing  requirements 
of  §  353.36  of  the  Commerce  Regulations 
(19  CFR  353.36),  the  petition  alleged  that 
imports  of  the  subject  merchandise  from 
Finland  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  and  that  these  imports  are 
causing  material  injury,  or  threaten 
material  injury,  to  a  United  States 
industry.  The  petition  also  contained  an 
allegation  that  sales  in  the  home  market 
were  made  at  prices  below  the  cost  of 
producing  the  merchandise,  pursuant  to 
section  773(b)  of  the  Tariff  Act  of  1930, 
as  amended  (19  U.S.C.  1677b(b)). 

United  States  Price  and  Foreign  Market 
Value 

The  petitioner  based  the  United  States 
prices  on  data  obtained  from  the  U.S. 


Customs  Service  on  the  unit  values  of 
imports  on  an  f.a.s.  basis. 

The  petitioner  based  foreign  market 
value  on  the  base  prices  of  these 
products  contained  in  published  price 
lists  of  Rautaruukki  Oy  for  the  home 
market  and  petitioner's  estimate  of  the 
average  overall  charge  for  extras  using 
the  charges  specified  in  the  price  lists. 
The  petitioner  also  alleged  that  sales  in 
the  home  market  were  made  at  prices 
below  the  cost  of  producing  the 
merchandise.  Petitioner  presents  cost 
figures  derived  from  the  1983  Annual 
Report  of  Rautaruukki  Oy.  which 
indicate  that  some  of  the  home  market 
prices  calculated  by  petitioner  are 
below  cost.  However,  petitioner  did  not 
conduct  a  complete  comparison  of  home 
market  prices  to  production  costs  or 
present  information  regarding  prices  for 
sales  to  third  countries.  Therefore,  we 
have  accepted  the  home  market  prices 
calculated  by  petitioner  as  the  basis  for 
foreign  market  value.  We  intend  to 
gather  additional  information  on 
Rautaruukki  Oy's  cost  of  production 
during  the  course  of  this  investigation. 

Based  on  the  comparison  of  values 
calculated  by  the  foregoing  methods,  the 
petitioner  arrived  at  dumping  margins 
equal  to  13.73  percent  for  hot-rolled 
sheet  and  4.77  percent  for  cold-rolled 
sheet  on  a  weighted  average  basis. 

Initiation  of  Investigations 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on  hot- 
rolled  sheet  and  cold-rolled  sheet  from 
Finland  and  have  found  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act,  we  are  initiating 
antidumping  duty  investigations  to 
determine  whether  hot-rolled  sheet  and 
cold-rolled  sheet  from  Finland  are  being, 
or  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value.  If  our 
investigations  proceed  normally  we  will 
make  our  preliminary  determinations  by 
May  29. 1985. 

Scope  of  Investigations 

The  products  under  investigation  are 
hot-rolled  carbon  steel  sheet  and  cold- 
rolled  carbon  steel  sheet  from  Finland. 

The  term  "cold-rolled  carbon  steel 
sheet" coxers  cold-rolled  carbon  steel 
products,  whether  or  not  corrugated  or 
crimped:  not  painted  or  varnished; 
whether  or  not  pickled;  not  cut.  pressed. 
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and  not  stamped  to  non-rectangular 
shapes:  not  coated  or  plated  with  metal; 
over  12  inches  in  width  and  under  0.1875 
inch  in  thickness;  other  than  annealed 
and  having  a  minimum  yield  point  of 
40.000  psi;  whether  or  not  in  coils;  as 
currently  provided  for  in  item  607.8360 
of  the  Tariff  Schedules  of  the  United 
States.  Annotated  (TSUSA). 

The  term  "hot-rolled  carbon  steel 
sheet"  covers  hot-rolled  carbon  steel 
products,  whether  or  not  corrugated  or 
crimped;  not  pickled  and  not  cold  rolled; 
not  cut,  not  pressed,  and  not  stamped  to 
non-rectangular  shape;  not  coated  or 
plated  with  metal  and  not  clad;  0.1875 
inch  or  more  in  thickness  and  over  8 
inches  in  width;  in  coils;  as  currently 
provided  for  in  item  606.6710  of  the 
TSUSA.  or  under  0.1875  inch  in 
thickness  and  over  12  inches  in  width, 
whether  or  not  in  coils,  as  currently 
provided  for  in  items  607.6710,  607.6720, 
607.6730,  and  607.6740  of  the  TSUSA. 


NotiHcation  of  ITC 


Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  these  actions  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  these  determinations.  We 
will  notify  the  ITC  and  make  available 
to  it  all  nonprivileged  and 
nonconfidential  information.  We  will 
also  allow  the  ITC  access  to  all 
privileged  and  confidential  information 
in  our  files,  provided  it  confirms  that  it 
will  not  disclose  such  information  either 
publicly  or  under  an  administrative 
protective  order  without  the  consent  of 
the  Deputy  Assistant  Secretary  for 
Import  Administration. 

Preliminary  Determinations  by  ITC 

The  ITC  will  determine  by  February  4, 
1985,  whether  there  is  a  reasonable 
indication  that  imports  of  hot-rolled 
carbon  steel  sheet  and  cold-rolled 
carbon  steel  sheet  from  Finland  are 
causing  material  injury,  or  threaten 
material  injury,  to  a  United  States 
industry.  If  its  determinations  are 
negative  the  investigations  will 
terminate;  otherwise,  they  will  proceed 
according  to  the  statutory  procedures. 

Dated:  )anuary  8. 1985. 

Alan  F.  Homw, 

Deputy  Assistant  Secretary  for  Import 
Administration.  | 

|FR  Doc.  85-1030  Filed  1-11-85;  8:45  am] 

BILLING  CODE  3S10-OS-M 


DEPARTMENT  OF  ENERGY 

Pittsburgh  Energy  Technology  Center; 
Availability  of  Program  Solicitation  for 
Support  of  Advanced  Coal  Research 
of  U.S.  Colleges  and  Universities 

agency:  Department  of  Energy, 
Pittsburgh  Energy  Technology  Center. 

action:  Availability  of  Program 
Solicitation  for  Support  of  Advanced 
Coal  Research  at  U.S.  Colleges  and 
Universities. 

SUMMARY:  Now  available  Program 
Solicitation  (PS)  DE-PS22-85PC80501 
which  solicits  grant  applications  from 
U.S.  colleges,  universities,  and 
university-affiliated  research  centers  for 
research  and  advance  concepts  related 
to  coal  science. 

This  activity  is  a  part  of  the 
Department  of  Energy's  coal  research    ■ 
efforts:  moreover,  the  purpose  of  this 
overall  effort  is  to  improve  fundamental 
scientific  and  technical  understanding  of 
the  chemical  and  physical  processes 
involved  in  the  conversion  and 
utilization  of  coal. 

In  order  to  develop  a  focused  national 
and  regional  program  of  university 
research  on  coal  science,  the 
Department  is  particularly  interested  in 
innovative,  fundamental  research 
pertinenent  to  coal  conversion  and 
utilization  limited  to  the  following 
topics: 

(a)  Coo/ Sc/e/7ce;  Structure  and 
reactivity  of  coal;  physical  and  chemical 
characteristics  of  coal  and  coal-derived 
materials;  analytical  research  applicable 
to  coal  and  coal-derived  materials; 
organic  and  inorganic  chemistry  of  coal 
pertinent  to  direct  or  indirect  conversion 
and  utilization;  electrochemical 
investigation  of  conversion  and 
utilization  reactions. 

(b)  Surface  Science:  Surface 
properties  of  coal  pertinent  to 
conversion  and  utilization,  e.g.. 
stabilization  of  coal-water/coal-oil 
slurries,  coal  preparation:  surface 
properties  of  catalysts  useful  in  direct  or 
indirect  conversion  and  utilization  of 
coal. 

(c)  Mechanisms  and  Kinetics: 
Mechanism  and  kinetics  of  direct  and 
indirect  coal  conversion  and  utilization 
reactions. 

(d)  Thermodynamics:  Thermodynamic 
and  transport  properties  pertinent  to 
coal  conversion  and  utilization; 
supercritical  phase  behavior;  phase 
transformation  of  coal  mineral  matter 
occurring  during  conversion  and 
utilization. 

(e)  Solids  Transport:  Mechanism  and 


modelling  of  bulk  and  multiphase 
transport  of  solids  in  coal  conversion 
and  utilization. 

(f)  Environmental  Science:  Chemistry 
of  formation  and/or  elimination  of 
gaseous  and  liquid  pollutants  arising 
from  coal  conversion  and  utilization 
reactions. 

Authority:  DOE  Organization  Act,  Pub.  L 
95-91  (42  U.S.C.  7101)  Federal  Non-nuclear 
Energv  Research  and  Development  Act  of 
1974.  Pub.  L.  93-577  (42  U.S.C.  5901  et  seq.) 
DOE  Financial  Assistance  Regulations.  10 
CFR  Part  600  Subparts  A  and  C. 

Awards:  DOE  anticipates  awarding 
grants  for  each  project  subject  to  the 
availability  of  funds.  Approximately 
$3.35  million  is  available  for  the  program 
solicitation,  which  should  provide 
support  for  about  20-25  proposals. 
FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Department  of  Energy.  Pittsburgh 
Energy  Technology  Center.  Acquisition 
and  Assistance  Division,  P.O.  Box  10940. 
MS  900-L.  Pittsburgh.  PA  15236,  Attn: 
Keith  R.  Miles. 

Issued  in  Washington,  DC,  on  January  7, 
1985. 

Sun  W.  Chun, 
Director. 
(FR  Doc.  85-1018  Filed  1-11-85;  8:45  am) 

BILLING  CODE  M50-01-M 

Economic  Regulatory  Administration 
Entitlements  Exception  Orders 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Final  decision. 


summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  is  announcing  the  final 
decision  concerning  the  Department's 
policy  on  Entitlements  exception  orders. 
If  the  Office  of  Hearings  and  Appeals 
(OHA)  determines  that  refiners  as  a 
class  were  injured  by  overcharge 
activity,  OHA  will  fund  receive  orders 
from  that  portion  of  refund  money  which 
corresponds  to  the  injury  sustained  by 
refiners  as  a  class.  Dispense  orders  will 
not  be  effectuated. 

FOR  FURTHER  INFORMATION  CONTACT: 
Milton  C.  Lorenz,  Special  Counsel, 
Economic  Regulatory  Administration, 
U.S.  Department  of  Energy.  Room  5B- 
168, 1000  Independence  Avenue,  SW.. 
Washington,  D.C.  20585,  (202)  252- 
8900 
Ben  McRae,  Office  of  General  Counsel, 
U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW.,  Room 
6E-042,  Washington.  D.C.  20585.  (202) 
252-6667. 
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SU^m^MCNTANV  mfommation: 

I.  Iniroduclion 

II.  Decision 

A.  Receive  Orders 

B.  Dispense  Orders 

C.  Pending  and  Future  Applications 

III.  Discussion  of  Comments 
iV.  Procedural  Matters 

I.  lotroductioa 

The  decision  announced  today 
establishes  DOE's  policy  concerning  the 
treatment  of  Entitlements  exception 
orders.  ERA  »  developed  this  policy  in 
view  of  the  statutory  requirements  for 
exception  relief,  the  nature  of 
Entitlements  exception  orders, 
Executive  Order  (E.O.)  12287  which 
decontrolled  crude  oil  and  petroleum 
products,  and  the  decision  not  to  publish 
any  further  Entitlements  lists.  In  order  to 
understand  this  policy,  it  is  necessary  to 
examine  these  factors  briefly. 
;  From  the  beginning  of  price  and 
allocation  regulation  of  crude  oil  and 
petroleum  products,  a  firm  could  seek 
and  receive  exception  relief  from  the 
operation  of  those  regulations.-  The 
regulations  were  based  on  macro- 
economic  factors,  designed  to  operate 
on  an  industry-wide  basis,  and  could 
impose  special  hardship,  inequity,  or 
unfair  burdens  on  an  individual  firm. 
Exception  relief  was  intended  to 
mitigate  adverse  effects  of  the  , 

regulations  suffered  by  individual  firms. 

Congress  continued  the  availability  of 
exception  relief  when  DOE  was  created. 
Section  504(a)  of  the  Department  of 
Energy  Organization  Act  (DOE  Act). 
Pub.  L  No.  95-91.  provides: 

The  Secreldrj-  or  any  officer  desigrdted  by 
him  shall  provide  for  the  making  of  such 
adjustments  to  any  rule,  regulation  or  order 

*  issued  under  '   *   '  the  Emergency 
Petroleum  Allocation  Act  of  1973  '   *   " 
consistent  with  the  other  purposes  of  '   *  * 
the  Act.  as  may  be  necessary  to  prevent 
special  hardship.  Inequity  or  unfair 
distribution  of  burdens  **  '.  The  Secretary 

*  shall  additionally  insure  that  each 
(exceptional!  decision  shall  specify  the 
standard  of  hardship,  inequity,  or  unfair 
distribution  of  burden  by  which  any 

'  In  this  Decision,  the  ERA  Administr-itor  io'a 
forth  the  Depdrlmenl's  policy  regarding  Entitlements 
exception  orders.  The  ERA  Administrator  has 
authority  to  take  this  action  under  existing 
delegations  of  authority.  However,  to  remove  any 
possible  doubt  regarding  hi*  authority,  the  Secretary 
of  Energy  delegated  to  the  ERA  Administrator  the 
authority  to  establish  the  Department's  policy 
c^nccrr.irijj  the  tre,itment  of  Entitlements  exception 
orders  in  Delegation  Order  No  0204-114.  De!eg.ition 
Order  No  02M-114  does  not  affect  the  authority 
delegated  to  OHA  pursuant  to  Delegation  Order  No. 
0204-24.  except  to  the  extent  that  Delegation  Order 
No.  02O4-24  provides  that  OHA  shall  be  governed 
by  Department  policy  in  exercising  that  authority. 

'  Section  503  of  the  Economic  Stabilization  Act  of 
197a  Pub.  L  No.  91-379.  as  amended  by  Pub.  L  No. 
92-210  and  Pub.  L.  No.  93-28;  Section  7(bt  of  the 
Federal  Energy  .Administration  Act  of  1974.  Pub.  L 
No.  93-275.  as  amended  by  Pub.  L  No.  95-91. 


disposition  was  made,  and  the  specific 
application  of  such  standards  to  the  facts 
contained  in  (anj  application. 

Thus,  the  Secretary,  or  his  delegate, 
must  (1)  provide  for  exception  relief 
from  the  regulations  under  the 
Emergency  Petroleum  Allocation  Act  of 
1973  (EPAA).  Pub.  L.  93-159, 15  U.S.C. 
751  et  seq.,  where  operation  of  those 
regulations  would  give  rise  to  "special 
hardship,  inequity  or  unfair  distribution 
of  burdens"  ("hardship").  (2)  insure  that 
relief  is  consistent  with  the  other 
purposes  of  the  EPAA.  (3)  specify  the 
standard  of  hardship,  and  (4)  apply  the 
standard  to  the  facts  of  each  application 
for  relief. 

In  many  instances  exception  relief 
was  effectuated  by  means  of 
Entitlements  exception  orders.  In 
general,  Entitlements  exception  orders 
reduced  a  firm's  obligation  to  buy 
Entitlements  or  permitted  it  to  sell 
Entitlements  to  the  extent  necessary  to 
offset  the  hardship  caused  by  the 
regulations.  If  a  later  review  revealed  a 
firm  had  received  more  than  the 
minimum  relief  necessary  to  offset  the 
hardship,  an  Entitlements  exception 
order  could  require  it  to  buy 
Entitlements. 

Using  the  Entitlements  f*rogram  to 
effectuate  Entitlements  exception  relief 
had  c^ain  regulatory  advantages.  The 
Entitlements  Program  provided  a 
method  for  spreading  the  costs  of 
exception  relief  throughout  the  industry 
on  a  proportionate  basis.  In  addition, 
since  Entitlements  transactions  were 
included  in  the  calculation  of  all 
refiners'  crude  costs  and  the  costs  of 
refined  petroleum  products.  Entitlements 
exception  relief  to  refiners  was  reflected 
in  the  downstream  market.  In  this  way 
the  operation  of  the  whole  regulatory 
program  spread  the  burden  of 
Entitlements  exception  orders  on  the 
entire  economy.  Thus,  while  it  was  in 
effect  the  price  and  allocation  control 
system  provided  some  safeguard  against 
individual  refiners  receiving  unintended 
windfalls  or  bearing  disproportionate 
financial  burdens  as  a  result  of 
Entitlements  exception  orders. 

On  January  28. 1981.  the  President 
exercised  his  authority  under  the  EPAA 
and  issued  E.0. 12287  in  which  he 
ordered,  effective  immediately,  the 
elimination  of  federal  regulation  of 
crude  oil  and  petroleum  products. 
Essentially,  the  President  determined 
that  the  most  expeditious  way  to 
achieve  the  purposes  of  the  EPAA  was 
to  return  immediately  and  in  an  orderly 
fashion  to  a  decontrolled  market. 

At  the  time  of  decontrol,  a  number  of 
Entitlements  exception  orders  were 
outstanding.  After  decontrol.  ORA 


continued  to  grant  conditional 
Entitlements  exception  orders.  These 
orders  granted  relief  from  regulatory 
requirements  relating  to  periods  prior  to 
decontrol  in  the  event  that  DOE 
exercised  its  discretion  under  E.0. 12287 
to  make  available  an  appropriate 
implementing  mechanism.  DOE  stated  it 
would  not  terminate  consideration  of  the 
merits  of  exception  claims  sub  judice 
before  the  agency  exercised  its 
discretion  whether  and  how  to 
implement  outstanding  Entitlements 
exception  orders.  46  FR  30096  (July  13, 
1981).  In  addition,  the  Federal  Energy 
Regulatory  Commission  (FERC)  and  the 
courts  continued  to  affirm  or  modify 
Entitlements  exception  orders.  All  of 
these  orders  were  originally  adjudicated 
pursuant  to  standards  premised  on  the 
existence  of  a  regulatory  environment, 
and  particularly  the  Entitlements 
Program. 

On  June  28, 1984.  ERA  issued  its  final 
decision  not  to  publish  any  further 
Entitlements  lists.  49  FR  27410  (July  3, 
1984,  "July  Notice  ").  In  making  this 
decision.  ERA  recognized  that  DOE's 
policy  concerning  Entitlements 
exception  orders  had  to  be  reviewed.  At 
the  very  least,  consideration  had  to  be 
given  to  the  fact  that  there  would  be  no 
further  Entitlements  lists.  In  addition, 
consideration  had  to  be  given  to  the 
impact  of  effectuating  Entitlements 
exception  orders  in  light  of  the  dramatic 
changes  caused  by  E.0. 12287. 

According  to  the  July  Notice,  giving 
effect  to  all  Entitlements  exception 
orders  would  have  the  same  or 
substantially  similar  adverse  impacts  as 
publishing  further  Entitlements  lists. 
Effectuation  would  strengthen  recipient 
firms  while  detrimentally  impacting 
dispensing  firms  without  regard  to 
present  market  conditions  and  without  a 
functioning  regulatory  regime  to  spread 
the  benefits  and  burdens  of  such  orders. 
On  the  other  hand,  it  was  suggested  that 
receive  orders'  deserved  special 
consideration  since  they  had  resulted 
from  individual  adjudicatory 
proceedings  which  had  determined  that 
the  EPAA  regulations  actually  imposed 
special  hardship  on  particular  firms  in 
particular  factual  circumstances. 

The  July  Notice  set  forth  a  tentative 
decision  concerning  the  treatment  of 
Entitlements  exception  orders.  Pursuant 
to  this  tentative  decision  DOE  would 
balance  equitable  claims  for  receive 
orders  against  the  harmful  effects  of 
further  interventions  in  the  marketplace. 
Effect  would  be  given  to  receive  orders 
if  a  means  were  available  to  fund  such 


'  That  is.  orders  which  would  have  permitted 
firms  to  receive  money  by  selling  Entitlements. 
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orders  without  unduly  disrupting  the 
market.  Effect  would  not  be  given  to 
dispense  orders.*  The  July  Notice 
requested  comments  on  the  tentative 
decision  and  listed  six  questions.  On 
August  13. 1984,  ERA  extended  the 
period  for  comments  and  asked  two 
additional  questions.  49  FR  32446 
[August  14, 1984.  "August  Notice"). 

11.  Decision 

This  Notice  announces  DOE's  policy 
decision  concerning  Entitlements 
exception  orders.  These  orders 
originally  were  premised  on,  and  were 
to  be  implemented  through,  the 
continued  operation  of  the  Entitlements 
Program.  In  light  of  the  decision  not  to 
publish  any  further  Entitlement  lists,  the 
form  and  means  of  implementing  these 
orders  must  be  reconsidered.  DOE  has 
decided  the  following  actions  would  be 
fair  to  firms  with  adjudicated  receive 
and  dispense  orders  and  also  be  in 
keeping  with  the  transition  from  a 
regulated  to  deregulated  market  and 
with  the  objectives  of  the  EPAA.  With 
respect  to  receive  orders,  if  OHA 
determines  refiners  as  a  class  were 
injured  by  violations  or  alleged 
violations  of  the  EPAA  regulations,  then 
OHA  should  fund  receive  orders  from 
that  portion  of  refund  money*  which 
corresponds  to  the  injury  sustained  by 
refiners  as  a  class.  With  respect  to 
dispense  orders,  no  further  action  will 
be  taken  to  effectuate  these  orders.  The 
reasons  for  these  decisions  are  set  forth 
below. 

A.  Receive  Orders 

OHA  currently  is  conducting  a 
number  of  procedures  which  relate  to 
the  policy  announced  in  this  Notice. 
These  proceedings  involve  the 
distribution  of  crude  oil  refund  money  in 
over  250  individual  cases.  To  a  large 
extent,  these  cases  have  been 
consolidated  in  the  following  four 
proceedings:  In  the  Matters  of  Alfred  B. 
Alkek.  et  ai.  9  DOE  1182,521  (1982):  In  the 
Matters  of  Adam  Resources  and  Energy, 
Inc.  et  aL  9  DOE  1182,553  (1982):  In  the 
Matter  of  Standard  Oil  Company 
(Indiana),  10  DOE  185,048  (1982):  In  the 
Matter  of  A.  Johnson  &  Co.,  Inc.  et  aL  12 
DOE  1185,102  (1984).6 


*  That  is.  orders  which  would  have  required  firms 
to  dispense  money  by  buying  Enlillemcnis. 

■'  Thai  is.  sums  collected  through  settlements  or 
orders  pursuant  to  the  enforcemtnt  of  regulations 
under  the  EPAA. 

«  In  addition,  it  is  likely  OHA  ultimately  will 
dflermine  the  distribution  of  other  crude  oil  refund 
money.  ERA  currently  is  engaged  in  a  number  of 
enforcement  actions  which  should  result  in  refund 
money  to  be  distributed  by  OHA.  Futhermore,  DOE 
currently  is  litigdting  before  the  courts  a  number  of 
cases  involving  violations  or  alleged  violations  of 
the  EPAA  regulations.  It  is  likely  that  OHA  will  be 


These  proceedings  are  relevant  to  this 
decision  since  in  them  OHA  has  before 
it  the  question  whether,  and  if  so  to 
what  extent,  refiners  as  a  class  suffered 
injury  as  a  result  of  violations  or  alleged 
violations  of  the  EPAA  regulations. 
OHA  has  stated  "Itjhe  issue  of  the 
impact  of  crude  oil  miscertifications  on 
refiners  is  central  to  .  .  .  ongoing  special 
refund  proceedingfs]  being  conducted  by 
the  Office  of  Hearings  and  Appeals 
pursuant  to  10  CFR  Part  205.  Subpart  V." 
Notice  of  Implementation  of  Special 
Refund  Procedures  and  Solicitations  of 
Comments.  48  FR  57608.  57611 
(December  30. 1983). 

In  one  case  the  U.S.  District  Court  for 
the  District  of  Kansas  remanded  to  OHA 
"the  task  of  attempting  to  determine 
what  parties  bore  the  cost  of  the 
(stripper  well]  overcharges  and  in  what 
amounts."  In  Re  The  Department  of 
Energy  Stripper  Well  Exemption 
Litigation.  578  F.  Supp.  586,  596  (D.  Kan. 
1983).  Pursuant  to  this  court  order  OHA 
now  is  conducting  an  evidentiary 
hearing  to  determine  the  extent,  if  any, 
to  which  refiners  as  a  class  were  injured 
by  these  crude  oil  overcharges.  In 
stating  its  preliminary  views  concerning 
who  bore  the  costs  of  overcharges  and 
in  what  amounts.  OHA  concluded  that: 

(Bjecause  of  the  operation  of  the 
Entitlements  Program,  the  impact  of  the 
reduction  of  the  national  supply  of  price- 
controlled  crude  oil  resulting  from 
miscertificatiGns  of  crude  oil  was  dispersed 
in  the  first  instance  to  all  participants  in  the 
Entitlements  Progran.  A  refiner  which 
purchased  and  paid  an  increased  amount  for 
miscertified  crude  oil  received  additional 
entitlements  through  the  Entitlements 
Program.  These  entitlements  were  then  sold 
to  recoup  the  difference  between  the  higher 
price  paid  for  the  crude  oil  and  the  price  for 
old  oil.  In  this  manner,  the  impact  of  the 
miscertifications  was  shifted  from  direct 
purchasers  of  the  crude  oil  involved  to 
participants  in  the  Entitlements  Program. 
Consequently,  the  post-entitlements 
acquisition  cost  of  crude  oil  increased  by  the 
same  amount  per  barrel  for  every  domestic 
refiner.  Notice  of  Implementation  of  Special 
Refund  Procedures  and  Solicitation  of 
Comments.  48  FR  57608,  57610  (December  30, 
1983).  See  also  Union  Oil  Co.  v.  DOE.  688 
F.2d  797.  802  (TECA  1982):  9  DOE  1  82,553 
(1982);  9  DOE  ?82.521  (1982);  Getty  Oil 
Company.  1  DOE  1  80,102  (1977). 

OHA  is  in  the  process  of  collecting 
and  analyzing  evidence  concerning 


involved  in  the  distribution  of  a  considerable 
amount  of  refund  money  as  a  result  of  these  cases. 
For  example,  the  litigation  concerning  the  counting 
of  injection  wells  in  the  cofliputations  of  stripper 
well  properties  gave  rise  to  an  escrow  account  of 
over  $1  billion  which  TECA  ultimately  decided 
resulted  from  violations  of  the  EPAA  regulations.  In 
He  The  Department  of  Energy  Stripper  Well 
Exemption  Litigation.  890  F.2d  1375  (TECA  1982). 
cert,  denied.  103  S.  Cl.  763  (1983). 


whether,  and  if  so  to  what  extent,  these 
increased  costs  injured  refiners  as  a 
class.'  While  this  OHA  examination  has 
not  resulted  in  any  final  determinations, 
it  does  suggest  a  possibility  that  some 
refund  money  may  correspond  to  injury 
sustained  by  refiners  as  a  class.  If  OHA 
determines  that  a  portion  of  refund 
money  corresponds  to  injury  to  refiners 
as  a  class,  then,  as  a  matter  of  policy. 
DOE  has  determined  that  OHA  should 
use  this  refund  money  to  fimd  receive 
orders.  Receive  orders  resulted  from 
individual  adjudications  which  held  thai 
the  EPAA  regulations  imposed  special 
hardship  on  individual  firms  during  the 
period  of  controls.  Section  504  of  the 
DOE  Act  imposes  an  obligation  on  DOE 
to  provide  adjustments  to  the  EPAA 
regulations  as  necessary  to  prevent  such 
hardship.  Even  though  the  EPAA 
regulations,  including  the  Entitlements 
Program,  have  terminated.  DOE  believes 
fairness  requires  an  attempt  to  use 
another  means  of  granting  relief  to  firms 
with  adjudicated  hardship. 

In  the  event  that  OHA.  based  on 
evidence  presented  to  it.  determines  that 
a  portion  of  refund  money  corresponds 
to  the  injury  sustained  by  refiners  as  a 
class,  existing  exception  and  remedial 
authority  will  enable  it  to  carry  out  the 
policy  decision  announced  in  this  Notice 
and  fund  receive  orders  from  that 
portion  of  refund  money.  Invoking 
OHA's  exception  and  remedial  authority 
to  distribute  refund  money  to  firms  with 
receive  orders  would  further  the 
purposes  of  the  EPAA  since  the  money 
would  be  targeted  to  firms  which 
received  an  adjudication  that  they 
suffered  special  hardship  under  the 
regulations.  Such  a  distribution  would 
remove  any  remnants  of  this  hardship  to 
individual  firms  caused  by  EPAA 
regulations.  In  particular,  the  policy 
decision  set  forth  in  this  Notice  is  of 
special  significance  to  small  and 
independent  refiners  because  over 
three-fourths  of  the  amount  of  relief 
provided  in  all  the  specific  adjudications 
resulting  in  receive  orders  is  directed  to 
small  and  independent  refiners.  In  this 
respect,  this  policy  decision  furthers  the 


'  As  a  framework  for  collecting  and  analyzing 
this  evidence.  OHA  has  indicated  four  approaches: 
(1)  consideration  of  the  feasibility  of  tracing  the 
impact  of  crude  oil  overcharges;  (2)  analysis  of 
profit  margins  obtained  by  refiners  as  an  aid  in 
determining  whether  refiners  absorbed  any 
increased  crude  oil  costs;  (3)  consideration  of  the 
extent  to  which  the  existence  of  sizable  cost  banks 
is  proof  refiners  absorbed  increased  crude  oil  costs; 
and.  (4)  consideration  of  theories  regarding  possible 
impact  of  overcharges  on  refiners  as  a  class  using 
marginal  economic  analysis.  Notice  of 
Implementation  of  Special  Refund  Procedures  and 
Solicitations  of  Comments.  4«  FR  57606  (December 
30. 1983);  see  also.  Stripper  Well  Exemption 
Litigation.  HFH-0026. 12  DOE  \  85.017  (May  2. 1984). 
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statutory  ob)ectives  of  the  EPAA, 
because  small  and  independent  refiners 
are  a  cluss  specified  in  that  statute  for 
special  protection. 

Use  of  this  refund  money  would  be 
entirely  consistent  with  the  effects  of 
receive  orders  issued  during  the  period 
of  the  period  of  controls  and  the 
operation  of  the  Entitlements  Program. 
During  that  time  refiners  as  a  class 
funded  receive  orders  because  the 
Entitlements  relief  directed  to  recipients 
of  exception  orders  simply  increased /3/id 
rata  the  burden  borne  by  all  refiners  in 
the  Entitlements  Program.  Under  the 
policy  decision  announced  in  this  Notice 
refiners  as  a  class  again  will,  in  effect, 
fund  receive  orders  from  the  refund 
money  associated  with  overcharges 
actually  borne  by  refiners  as  a  class. 
Under  the  approach  of  the  poHcy 
announced  by  this  Notice,  however, 
individual  refiners  would  not  now  be 
required  to  experience  any  "out-of- 
pocket"  transfers  of  money  among 
refiners  in  order  to  effectuate  receive 
orders.  Moreover,  use  of  refund  money 
would  require  no  new  regulatory 
framework  for  collecting  and 
distributing  the  money  to  fund  receive 
orders  since  OHA  proceedings  are 
presently  taking  place  and  would 
continue  regardless  of  the  policy 
decision  announced  by  this  Notice. 

DOE'S  exception  authority  gives  it 
"broad  discretion  and  flexibility  to 
attain  the  objectives  of  the  EPAA  and 
on  several  occasions  the  courts  have 
recognized  the  power  of  the  agenc|y]  to 
grant  exception  rehef  even  in  the 
absence  of  a  specific  grant  of  statutory 
authority."  Bonnaffons  v.  DOE.  646  F.2d 
548.  552  (TECA  1981):  see  also 
Bonnaffons  v.  DOE.  492  F.  Supp.  1276. 
1280-82  (D.D.C.  1980):  Marathon  Oil  Co. 
v.  FEA.  547  F.2d  1140, 1145  (TECA  1976): 
New  England  Petroleum  Corp.  v.  FEA. 
455  F.  Supp.  1280, 1295-1300  (S.D.N.Y. 
1978).  As  for  remedial  authority,  in 
Ruling  1984-1.  DOE  thoroughly 
examined  all  the  law  bearing  on  its 
remedial  authority  concerning  violations 
and  alleged  violations  of  the  EPAA 
regulations.  This  review  indicated  that 
the  courts  have  measured  DOEs 
remedial  authority  by  the  broad 
statutory  objectives  of  the  EPAA,  and 
accordingly  that  authority  is  broad 
enough  to  sustain  "restitutionary  actions 
as  are  appropriate  in  the  circumstances 
of  a  given  matter."  Ruling  1984-1  stated 
"the  courts,  in  ordering  or  affirming  a 
variety  of  remedies,  have  almost 
uniformly  observed  the  great  breadth  of 
the  statutory  concept  of  restitution  and 
approved  DOE'S  interpretation  of  its 
remedial  authority."  See.  e.g..  United 
States  V.  Exxon  Corp..  516  F.  Supp.  816 
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(D.D.C.  1983).  appealed.  Nos.  DC-91  et 
seq.  (TECA  July  6, 1983):  Penmoil  Co.  v. 
DOE,  4  Energy  Mgmt.  (CCH)  \  26.415  (D. 
Del.),  afTd  on  other  grounds  sub.  nam. 
Cities  Service  Company  v.  DOE.  715. 
F.2d  572  (TECA  1983).  Ruling  1984-1 
further  stated  that  "the  courts  have 
regularly  found  DOE'S  remedial  powers 
to  be  expansive  because  of  the  broad 
enforcement  and  regulatory  authority 
conferred  on  the  agency  and  its 
predecessors."  Souder  v.  DOE  648  F.2d 
1341  (TECA  1981):  BonrayOilCo.  v. 
DOE.  601  F.2d  1191  (TECA  1979),  affg  on 
basis  of  district  court  opinion,  472  F. 
Supp.  899  (W.D.  Okla.  1978):  see  also 
University  of  Southern  California  v. 
Cost  of  Living  Council.  472  F.2d  1065 
(TECA  1972),  cert,  denied.  410 US.  928 
(1973). 

B.  Dispense  Orders 

DOE  has  decided  not  to  give  effect  to 
dispense  orders.  Effectuation  of  the 
orders  in  today's  unregulated  petroleum 
market  would  be  inconsistent  with  the 
original  purpose  of  the  orders  and 
inconsistent  with  the  purposes  of  the 
EPAA,  especially  preservation  of  the 
competitive  viability  of  small  and 
independent  refiners. 

OHA  issued  dispense  orders  to  fine- 
tune  the  relief  previously  granted  to 
firms  adjudicated  to  have  suffered 
hardship  under  the  EPAA  regulations.  In 
general,  this  was  done  in  the  following 
manner.  If  OHA  determined  an  order 
did  not  have  the  intended  effect,  it 
would  issue  another  receive  order  or  a 
dispense  order  to  achieve  with  precision 
the  originally  intended  effect.  During  the 
period  of  controls,  OHA  could  attempt 
such  adjustments  and  readjustments 
because  it  could  calculate  to  a  large 
extent  the  effect  an  infusion  of  money 
would  have  on  a  firm's  financial 
position.  Such  calculation  was  possible 
because  a  firms  selling  prices  for  ils 
products  were  determined  by  the 
constraints  of  the  EPAA  regulations  and 
the  workings  of  a  thoroughly  regulated 
market.  In  today's  deregulated  market, 
such  calculation  and  adjustment  is 
impossible  since  market  forces,  rather 
than  regulations,  establish  selling  prices. 
Moreover,  the  passage  of  time,  in  some 
cases  as  much  as  six  years,  has  eroded 
any  nexus  that  existed  between  relief 
granted  and  the  intended  corrective 
effect  of  dispense  orders. 

Dispense  orders  were  not  intended  to 
penalize  their  recipients.  They  were 
intended  to  make  the  regulatory  system 
operate  in  as  even  and  precise  a  manner 
as  possible.  During  controls,  refiners 
had  to  pass  through  to  their  customers 
the  benefits  obtained  from  receive 
orders  and  could  recover  from  their 
customers  the  costs  of  dispense  orders. 


Indeed,  one  of  the  fundamental  premises 
of  the  Entitlements  Program  was  the 
ability  of  refiners  to  pass  through  their 
Entitlements  costs  in  the  form  of 
increases  in  the  prices  of  their  refined 
products.  See  39  FR  42249  (December  4. 
1974):  Pasco,  Inc.  v.  FEA.  525  F.2d  1391. 
1395  (TECA  1975).»  In  today's  highly 
competitive  free  market  the  regulatory 
costs  of  dispense  orders  could  not  be 
passed  through  in  the  prices  of  refined 
product  without  risking  loss  of  market 
share.  Effectuation  of  dispense  orders  in 
today's  market  would  adversely  impact 
a  refiner's  competitive  viability  by 
making  it  either  absorb  costs  or  charge 
above-market  prices  and  risk  loss  of 
customers.  Thus  giving  effect  to 
dispense  orders  would  impose  hardship 
on  small  and  independent  refiners 
contrary  to  the  purposes  of  the  EPAA. 
would  risk  market  disruption  without 
any  corresponding  benefit  to  the  public 
interest,  and  would  not  make  the  now 
long-defunct  EPAA  regulatory  system 
operate  more  evenly  and  precisely. 

C.  Pending  and  Future  Applications 

DOE  has  decided  that  OH.A  should 
develop  a  new  standard  to  apply  to 
pending  'and  future  applications  for 
exception  relief  DOE  believes  that  a 
distinction  must  be  made  between  these 
applications  and  already  adjudicated 
orders.  The  considerations  which 
support  effectuation  of  already 
adjudicated  claims  are  different  from 
those  present  in  not  yet  adjudicated 
claims.  Pending  and  future  applications 
must  be  decided  on  their  current  merits. 
Consistency  with  the  purposes  of  the 
EPAA  in  today's  petroleum  market 
requires  an  end  to  interventions  in  the 
marketplace.  DOE  believes  firms  with 
pending  and  future  requests  for 
regulatory  adjustments  must  be  held  to  a 
standard  for  exception  relief  which 
takes  into  account  E.0. 12287  and  the 
return  to  a  decontrolled  market.  These 
firms  must  show  that  they  are  suffering 
hardship  in  the  current  market  because 
of  the  prior  operation  of  the  EPAA 
regulations  and  that  the  grant  of 
exception  relief  would  be  consistent 
wiih  the  purposes  of  the  EPAA. 


I 


'  One  of  the  premises  upon  which  exception  relief 
was  grdnted  under  the  Delta  standards  was  that  a 
firm  would  be  unable  to  increase  its  selling  price  in 
order  to  absorb  the  costs  of  purchasing  entitlements. 
See  Southland  Oil  Co.,  5  DOE  |  81.27a  at  83.236 
(1980):  San  fouquin  Refining  Co..  2  DOE  f  81.167.  at 
83.815  (1978 J. 

•finding  applications  do  not  include  those 
proceedings  in  which  an  initial  order  has  been 
issued  and  OHA  is  only  considering  adjustments 
contemplated  in  the  initial  order. 


i 
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III.  Discussion  of  Comments 

DOE  received  written  and  oral 
comments  in  response  to  its  tentative 
decision  concerning  exception  orders. 
These  comments  represented  the  views 
of  10  members  of  Congress.  14  States,  9 
major  refmers,  32  independent  and  small 
refiners,  2  utilities,  1  trade  association, 
and  2  individuals.  The  comments 
concentrated  on  the  specific  questions 
asked  in  the  July  Notice  and  the  August 
Notice,  especially  those  questions 
concerning  whether  effect  should  be 
given  to  exception  orders  and  what 
method  should  be  used  to  fund  receive 
orders.  Because  the  comments 
concentrated  on  these  questions.  ERA 
has  structured  its  discussion  of 
comments  around  these  questions. 

July  Notice 

Question  One:  Whether  DOE  should 
attempt  to  effectuate  exception  orders? 

In  general,  the  commenters  treated 
receive  orders  and  dispense  orders 
separately. 

Receive  Orders  I 

Twenty-three  commenters  favored 
effectuation  of  receive  orders.  These 
commenters  argued  DOE  has  a 
mandatory  duty  under  section  504(a]  of 
the  DOE  Act  to  give  effect  to  receive 
orders.  They  also  contended  that  section 
504(b)  of  the  DOE  Act  prohibits  DOE 
from  reviewing  orders  issued  by  FERC. 
The  commenters  stressed  the  difference 
between  firms  with  receive  orders  and 
ordinary  participants  in  the  Entitlements 
program.  Firms  with  receive  orders  were 
granted  exception  relief  only  after  an 
adjudicatory  proceeding  which  found 
they  had  experienced  hardship  because 
of  the  regulations.  Effectuation,  it  was 
argued,  would  not  disrupt  the  market.  In 
support  of  this  contention,  several 
commenters  cited  a  study  by  their 
expert  witness  which  posited  that  the 
one-time  infusion  of  the  amount  of 
money  represented  by  receive  orders 
would  have  no  effect  on  individual  firms 
or  the  market  as  a  whole. 

Nine  commenters  opposed 
effectuation  of  receive  orders  and 
argued  the  same  reasons  which  dictated 
that  no  further  entitlements  lists  be 
published  also  dictate  that  no  more 
exception  orders  be  given  effect.  They 
Indicated  that  the  conditions  under 
which  these  orders  were  issued  no 
longer  exist.  In  particular,  many  receive 
orders  •"  were  intended  to  provide  firms 

-^ I 

'"  These  types  of  orders  generally  arose  from 
relief  received  under  the  standards  set  forth  in  Delia 
Refining  Co..  2  FEA  l  83,275  (1975)  and  Beacon  Oil 
Co..  3  FEA  1  83.209  (1976).  D«lla/Beacon  exception 
relief  was  granted  by  means  of  a  two-step  process. 
Initially,  relief  was  granted  prospectively  in  six 


with  a  specific  rate  of  return.  This  rate 
of  return,  however,  was  dependent  on 
the  operation  of  the  regulations  and 
cannot  be  guaranteed  in  a  free  market. 

Dispense  Orders 

Twenty-four  commenters  opposed 
effectuation  of  dispense  orders.  These 
commenters  believed  that  the  same 
reasons  which  prompted  DOE's  decision 
not  to  publish  any  further  Entitlements 
lists  also  dictated  a  decision  not  to  give 
effect  to  dispense  orders.  These 
commenters  stressed  the  hardship  on 
individual  reHners  that  would  occur 
were  dispense  orders  to  be  effectuated 
in  today's  market.  It  was  claimed  that 
the  average  refiner  with  a  dispense 
order  would  have  to  disburse  over  $7.4 
million.  Just  three  small  and 
independent  refiners  situated  in  the 
Rocky  Mountain  Region  would  be 
required  to  pay  out  a  total  of  over  $74 
million.  The  commenters  believed  the 
current  competitive  market  would 
prevent  the  recovery  of  costs  incurred 
because  of  dispense  orders.  These 
commenters  also  argued  that  DOE's 
decisions  on  receive  orders  and  on 
dispense  orders  should  be  independent 
since  there  is  no  nexus  between  the  two 
types  of  orders. 

Seven  commenters  favored 
effectuation  of  dispense  orders.  In 
general,  these  commenters  viewed 
dispense  orders  simply  as  repayments  of 
excessive  exception  relief  granted  in  the 
past.  One  commenter  would  give  effect 
to  dispense  orders  only  if  receive  orders 
were  given  effect. 

DOE's  Response:  While  the  Decision 
section  deals  with  the  issues  raised  by 
Question  One,  DOE  believes  it  would  be 
helpful  to  reiterate  its  position 
concerning  the  conditional  nature  of 
Entitlements  exception  orders.  DOE 
does  not  agree  with  the  contention  that 
it  has  a  mandatory  duty  to  give  effect  to 
Entitlements  exception  orders.  These 
orders  were  premised  on  the  continued 
operation  of  the  Entitlements  Program. 
The  relief  under  these  orders  was 
expressed  in  terms  of  Entitlements 
transactions  and  did  not  create  any 
unconditional  rights  or  obligations  in  the 
event  no  further  Entitlements  lists  were 
published.  In  light  of  the  decision  not  to 
publish  any  further  Entitlements  lists. 
DOE  must  reevaluate  the  form  and 
appropriateness  of  relief  under 
Entitlements  exception  orders. 


month  increments  and  implemented  on  entitlements 
notices  for  the  period  involved  on  the  basis  of  firms' 
projected  financial  data.  At  the  close  of  each  fiscal 
year,  a  "year-end  review"  was  conducted  based  on 
firms'  actual  financial  data,  and  adjustments  to  the 
level  of  relief  granted  were  made  by  OHA  in  a 
subsequent  order. 


DOE  is  not  reviewing  FERC  orders. 
DOE  is  performing  the  necessary  task  of 
reevaluating  relief  under  Entitlements 
exception  orders  in  light  of  the  decision 
not  to  publish  any  further  lists.  Indeed, 
FERC  has  provided  that  if  no  further 
Entitlements  lists  were  published,  DOE 
should  decide  what  other  action,  if  any, 
would  be  appropriate.  Moreover, 
pursuant  to  section  404  of  the  DOE  Act, 
FERC  was  given  the  opportunity  to 
assert  its  jurisdiction  over  this 
proceeding  if  it  would  affect  a  function 
of  FERC  significantly.  FERC  declined 
jurisdiction. 

Question  Two:  Whether  overcharge 
funds  should  be  used  to  safisfy  claims 
by  those  entities  with  orders  for 
additional  exception  relief? 

Thirty-one  commenters  supported  the 
use  of  overcharge  funds  to  satisfy 
receive  orders.  In  general,  they  found 
the  use  of  overcharge  funds  a  practical 
and  fair  means  to  satisfy  receive  orders. 
The  commenters  advanced  several 
theories  to  justify  the  use  of  overcharge 
funds.  Some  commenters  thought  that 
some  percentage  of  the  injury  resulting 
from  violations  of  the  regulations  could 
be  attributed  to  refiners  as  a  class  and 
that  this  percentage  of  the  overcharge 
money  could  be  used  to  fund  refiners' 
obligation  as  a  class  to  satisfy  receive 
orders.  Others  advocated  a  theory 
which  would  give  receive  orders  a  direct 
claim  and,  in  fact,  the  highest  priority  to 
overcharge  funds.  This  theory 
emphasized  that  during  the  normal 
course  of  the  Entitlements  Program,  the 
dollar  amounts  of  receive  orders  were 
satisfied  without  regard  to  the  normal 
working  of  the  Entitlements  Program.  In 
effect,  receive  orders  then  came  "off  the 
top"  of  the  monetary  equivalent  of  the 
amount  of  crude  oil  available  for 
allocation  among  refiners  by  reducing 
the  pool  of  money  available  to  all 
participants  in  the  Entitlements  Program 
and  thus  increased  costs  to  all  refiners 
and  their  customers.  These  commenters 
argued  that  firms  with  receive  orders 
should  be  given  the  same  priority  to 
overcharge  money  that  these  firms 
received  during  the  operation  of  the 
Entitlements  Program.  Finally,  many 
commenters  noted  that  in  a  second  stage 
proceeding  after  all  the  identified 
injured  parties  had  been  satisfied,  firms 
with  receive  orders  would  have  a  strong 
equitable  claim  to  any  remaining  funds. 

Twenty-one  commenters,  including  14 
States,  opposed  the  use  of  overcharge 
funds.  Three  States  indicated,  however, 
that  they  would  not  oppose  the  use  of 
overcharge  funds  to  the  extent  that 
refiners  were  identified  as  being  injured. 

DOE's  Response:  DOE  has  indicated 
in  the  Decision  section  its  policy 
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concerning  the  use  of  refund  money  ' ' 
to  satisfy  receive  orders  if  OHA  makes  a 
final  determination  that  refiners  as  a 
class  were  injured  by  petroleum 
overcharges.  DOE  wishes  to  emphasize 
that,  if  OHA  determines  a  portion  of 
refund  money  corresponds  to  the  injury 
from  overcharges  sustained  by  reHners 
as  a  class,  the  policy  decision 
announced  in  this  Notice  affects  only 
refiners  with  receive  orders.  Whether  in 
today's  decontrolled  market  it  is 
equitable  as  a  general  matter  to 
distribute  money  to  individual  rePmers 
whose  claims  are  based  only  on  injury 
to  refiners  as  a  class  is  a  matter  for 
OHA  to  determine  under  its  general 
authority,  and  nothing  in  this  Notice  is 
intended  to  provide  or  withhold  any 
authority  for  such  a  distribution.  In 
addition,  DOE  is  expressing  no  opinion 
in  this  Notice  concerning  the  funding  of 
receive  orders  by  means  of  refund 
money  other  than  that  which 
corresponds  to  injury  to  refiners  as  a 
class. 

Question  Three:  Whether  any  other 
method  might  be  used  to  satisfy  orders 
for  additional  exception  relief? 

Twelve  commenters  suggested  the  use 
of  money  from  dispense  orders  to  satisfy 
receive  orders.  Most  of  these 
commenters  listed  this  source  as  an 
alternative  to  refund  money  and  several 
of  these  commenters  noted  practical 
problems  concerning  this  source. 
Twelve  commenters  opposed  the  use  of 
money  from  dispense  orders.  They 
contended  it  would  be  inequitable  to 
make  these  firms  bear  the  entire  burden 
of  satisfying  receive  orders.  They  argued 
the  lack  of  any  nexus  between  dispense 
orders  and  receive  orders  since  under 
the  normal  operation  of  the  Entitlements 
Program  the  burden  of  satisfying  receive 
orders  was  distributed  proportionately 
among  every  other  participant  in  the 
Entitlements  Program,  both  buyers  and 
sellers.  They  noted  that  if  the  receive 
orders  had  been  funded  by  means  of  the 
publication  of  an  Entitlements  list,  the 
total  proportionate  share  of  the  14  small 
and  independent  refiners  with  dispense 
orders  would  have  been  only  $1.7 
million,  less  than  2.5%  of  the  relief 
granted  under  receive  orders.  If  dispense 
orders  were  given  effect  to  fund  receive 
orders,  then  the  firms  with  dispense 
orders  would  pay  more  than  61  times 
their  proportionate  share.  DOE  does  not 
believe  that  money  from  dispense  orders 
should  be  used  to  satisfy  receive  orders 
because  such  action  would  be 
inconsistent  with  the  original  intent  and 
workings  of  the  dispense  orders  within 
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the  overall  regulatory  system,  and  that 
such  a  concentration  of  the  economic 
burden  of  effectuating  receive  orders  in 
this  manner  would  conflict  as  well  as 
with  the  objectives  of  the  EPAA. 

Three  commenters  suggested  that 
money  from  consent  orders  be  used  to 
satisfy  receive  orders.  These 
commenters  argued  that  DOE  has  the 
broadest  discretion  over  the  use  of  funds 
derived  from  consent  orders  since  it 
does  not  result  from  findings  of  specific 
regulatory  violations.  The  discussion  in 
the  Decision  section  contemplates  that 
money  from  consent  orders  is  included 
within  refund  money. 

Three  commenters  suggested  the  use 
of  a  "mini-list"  to  satisfy  receive  orders. 
Under  this  approach,  all  participants  in 
the  Entitlements  Program  would  pay 
their  proportionate  shares  of  the  receive 
orders.  Although  the  "mini-list"  was 
proposed  as  a  simple  solution.  DOE 
believes  it  would  be  basically  a 
recreation  of  the  Entitlements  Program 
and  would  have  essentially  the  same 
deficiencies  that  motivated  DOE  to 
decide  not  to  publish  any  further  lists, 
and  would  create  the  problems 
associated  with  establishing  a  new 
program  and  requiring  reports  based  on 
the  past  periods.  Like  publishing  further 
Entitlements  lists,  this  approach  would 
require  every  refiner  to  make  "out-of- 
pocket"  contributions  to  fund  an 
Entitlements  pool. 

Question  Four  What  should  be  done 
about  claims  for  exception  relief  not  yet 
finally  adjudicated? 

Ten  commenters  expressed  the 
opinion  that  pending  applications  for 
exception  relief  should  be  treated  the 
same  as  already  adjudicated  orders. 
Several  comments  thought  final 
decisions  should  be  expedited.  One 
commenter  opposed  further  action  on 
pending  applications.  As  discussed  in 
the  Decision  section.  DOE  believes 
pending  applications  should  be  subject 
to  a  standard  that  requires  a  showing  of 
hardship  in  the  current  market  because 
of  the  H>AA  regulations. 

Question  Five:  What  should  be  done 
about  claims  for  exception  relief  for 
which  an  application  has  not  yet  been 
filed  with  OHA? 

Seven  commenters  said  that  DOE 
should  accept  new  claims  for  exception 
relief.  Several  commenters  cited  the 
requirement  under  section  504(a)  of  the 
DOE  Act  that  DOE  consider  claims  for 
exception  relief.  Some  commenters 
thought  new  applications  should  relate 
to  the  decision  not  to  publish  any  further 
Entitlements  lists.  Five  commenters 
opposed  consideration  of  new 
applications  on  the  grounds  of  laches. 


DOE  believes  that  new  applications 
should  be  accepted  since  section  3Q4(a) 
of  the  DOE  Act  does  not  impose  a  time 
limit  on  applications  for  exception  relief. 
The  passage  of  time,  however,  does 
raise  questions  concerning  the  extent  to 
which  a  firm's  hardship  in  the  current 
market  can  be  regarded  as  the  result  of 
the  EPAA  regulations.  As  discussed  in 
the  Decision  sectioru  DOE  believes  new 
applications  should  show  hardship  in 
the  current  market  because  of  the  EPAA 
regulations. 

Question  Six:  Whether  Entitlements 
sales  benefits  awarded  to  firms  prior  to 
the  establishment  of  the  Office  of 
Hearings  and  Appeals  or  which  were 
later  superseded  by  amendments  to  the 
regulations  should  be  treated  as 
exception  relief? 

No  commenter  indicated  that  this 
question  was  applicable  to  it. 

August  Notice 

Question  One:  What  should  be  done 
about  firms  with  claims  for  additional 
exception  relief  which  also  have  been 
issued  or  are  in  the  process  of  being 
issued  orders  requiring  them  to  pay  back 
excessive  relief? 

Six  commenters  thought  the  "netting " 
of  a  firm's  relief  under  receive  orders  by 
the  amount  of  its  obligations  under 
dispense  orders  was  equitable.  Three 
commenters  thought  netting  would  be 
unfair  and  discriminatory. 

DOE  believes  that  netting  is  not  unfair 
and  discriminatory  since  it  was  never 
the  intent  of  any  exception  order  to  give 
a  firm  more  than  the  net  amount  of  its 
adjudicated  receive  orders  and 
adjudicated  dispense  orders. 
Accordingly,  DOE  believes  OHA  should 
continue  netting  in  carrying  out  the 
policy  announced  in  this  Notice. 

Question  Two:  Are  exception  cases 
for  relief  permitting  firms  to  file 
amended  Entitlements  reports  mooted 
by  DOE's  final  decision  not  to  issue  the 
January  1981  and  final  Entitlements 
Adjustments  lists? 

Seven  commenters  believe  such 
applications  are  mooted.  Three 
commenters  believe  such  applications 
are  not  mooted.  No  commenter 
advanced  a  reasonable  distinction 
between  these  and  other  exception 
cases.  Accordingly.  DOE  believes 
requests  to  file  amended  reports  were 
not  mooted  by  its  non-publication 
decision  and  will  be  treated  like  other 
entitlements  exception  claims. 

Other  Issues 

Consumers  Power  and  the  Slate  of 
Michigan  requested  that  the 
Entitlements  appeal  of  Consumers 
Power  be  treated  like  an  exception 
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^  order.  DOEs  analysis  of  the 
Entitlements  appeal  of  Consumers 
Power  indicates  it  presents  essentially 
the  same  issues  as  an  adjudicated 
receive  order.  Consequently,  Consumers 
Power's  adjudicated  order  should  be 
treated  under  the  policy  decision 
announced  by  this  Notice  like  a  receive 
order. 

One  commenter  questioned  the  extent 
to  which  the  Citronelle  exception  order 
would  be  affected  by  this  proceeding. 
The  Citronelle  order  was  an  exception 
relating  to  the  Tertiary  Incentive 
Program  and  the  certiHcation 
regulations.  Issues  related  to  the 
Citronelle  order  are  being  adjudicated 
before  DOE  and  the  Courts. 


IV.  Procedural  Matters 

To  the  extent  that  this  Notice  would 
be  subject  to  informal  rulemaking 
requirements,  DOE  has  complied  with 
the  procedural  rulemaking  requirements 
set  forth  below.  For  purposes  of  these 
procedural  requirements,  DOE's 
decision  concerning  Entitlements 
exception  orders  will  be  r^erred  to  as  a 
"final  rule." 

A.  Executive  Order  12291 

Under  section  8(b)  of  Executive  Order 
12291,  46  FR  13193  (February  19, 1981), 
the  Director  of  the-Office  of 
Management  and  Budget  ("Director")  is 
authorized  to  exempt  any  class  or 
category  of  regulations  from  any  or  all 
requirements  of  the  Executive  Order. 

An  exemption  was  requested  of  the 
Director  for  those  actions  taken  to 
implement  Executive  Order  No.  12287. 
The  request  was  granted. 


B.  NEPA  Review 

DOE  has  determined  that  this  action 
does  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment  within  the 
meaning  of  section  102(2)(C]  of  the 
National  Eninronmental  Policy  Act.  In 
this  Notice  DOE  is  exercising  its 
authority  to  establish  policies 
concerning  the  treatment  of  Entitlements 
exception  orders. 

C.  Section  404  of  the  DOE  Act 

Pursuant  to  the  requirements  of 
section  404(a)  of  the  Department  of 
Energy  Organization  Act  (42  U.S.C.  7101 
et  seq..  Pub.  L.  95-91),  the  tentative 
decisiiin  on  today's  action  was  referred 
to  the  Federal  Energy  Regulatory 
Commission  for  a  determination  as  to 
whether  it  would  significantly  affect  any 
mattei  within  the  Commission's 
jurisdiction.  The  Commission 


determined  that  its  jurisdiction  would 

not  be  affected. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  the 
preparation  and  publication  of  a  flnal 
regulatory  flexibility  analysis  at  the  time 
of  publication  of  the  notice  of  Tmal  rule, 
if  the  final  rule  is  iikely  to  have  a 
signiFicant  impact  on  a  substantial 
number  of  small  entities. 

This  action,  if  considered  a  "Hnal 
rule,"  removes  regulatory  requirements 
and  economic  distortions  caused  by  the 
Entitlements  exception  orders.  For  those 
firms  with  dispense  orders  that  could  be 
classified  as  "small  entities"  by  reason 
of  being  "small  governmental 
jurisdictions"  (e.g.,  governmental 
entities  that  were  included  pursuant  to 
the  petroleum  substitutes  provisions)  or 
"small  refiners,"  the  "final  rule" 
generally  removes  a  financial  burden 
from  them  as  a  class. 

DOE's  decision  concerning 
Entitlements  exception  orders  will  not 
adversely  affect  small  entities  with 
receive  orders  since  an  attempt  will  be 
made  to  give  effect  to  those  orders. 
Some  small  entities  may  be  adversely 
affected  by  giving  effect  to  those  orders. 
DOE's  policy,  however,  is  to  effectuate 
the  orders  in  a  manner  which  minimizes 
such  adverse  effects.  The  preceding 
discussion  in  this  Notice,  which 
analyzes  the  impacts  of  the  "final  rule" 
and  describe  the  reasons  therefor, 
satisfies  the  statutory  requirements  and 
constitutes  the  final  regulatory 
flexibility  analysis  required  by  section 
604  of  the  Act  for  DOE's  decision. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
15  U.S.C.  751  et  seq..  Pub.  L.  93-159,  as 
amended.  Pub.  L  93-511.  Pub.  L.  94-99.  Pub. 
L.  94-133,  Pub.  L  94-163,  and  Pub.  L.  94-385: 
Federal  Energy  Administration  Act  of  1974, 
15  U.S.C.  787  ef  seq..  Pub.  L.  93-275,  as 
amended.  Pub.  L.  94t332,  Pub.  L  94-385,  Pub. 
L.  95-70,  and  Pub.  L  95-91:  Energy  Policy  and 
Conservation  Act,  42  U.S.C.  6201  et  seq..  Pub. 
L.  94-163.  amended.  Pub.  L  94-385,  Pub.  L 
9570.  Pub.  L  95-619.  and  Pub.  L.  96-30; 
Department  of  Energy  Organization  Act,  42 
U.S.C.  7101  et  seq..  Pub.  L  95-91,  Pub.  L.  95- 
509,  Pub.  L.  95-619,  Pub.  L  95-620,  and  Pub.  L. 
95-621;  E.0. 11790,  39  FR  23185:  E.0. 12009.  42 
FR  46267:  E.O.  46  FR  9909) 

In  consideration  of  the  foregoing,  this  fmal 
decision  is  issued  in  Washington.  D.C.  on 
January  9, 1985. 
Raybuni  Hanzlik, 

Administrator,  Economic  Regulatory 
Administration. 
(FR  Doc.  85-1017  Filed  1-9-85;  4:53  pm) 
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Federal  Energy  Regulatory 
Commission 

I  Docket  Nos.  ER8S-20S-000,  et  sL) 

El  Paso  Electric  Compan/,  et  al.; 
Electric  Rate  and  Corporate 
Regulation  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  El  Paso  Electric  Company 

[Docket  No.  ER85-208-0001 
January  7, 1985. 

Take  notice  that  on  December  28, 
1984,  El  Paso  Electric  Company  filed  as 
an  initial  rate  schedule  a  Service 
Schedule  C  to  the  Interchange 
Agreement  between  El  Paso  Electric 
Company  and  San  Diego  Gas  &  Electric 
Company.  Service  Schedule  C  sets  forth 
the  terms  and  conditions  under  which 
EPE  will  provide  Nonfirm  Transmission 
Service  to  SDG&E. 

El  Paso  requests  that  Service  Schedule 
C  be  made  effective  on  December  31, 
1984,  and  that  waiver  of  the  notice 
provisions  and  other  requirements  of  the 
Commission's  regulation  be  granted  as 
appropriate. 

Copies  of  the  filing  have  been  served 
on  the  Public  Utility  Commission  of 
Texas,  New  Mexico  Public  Service 
Commission  and  San  Diego  Gas  & 
Electric  Company. 

Comment  date:  January  22, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Sierra  Pacific  Power  Company 

(Docket  No.  ER85-206-000] 
Janaury  7, 1985. 

Take  notice  that  on  December  27, 
1984,  Sierra  Pacific  Power  Company 
(Sierra)  submitted  for  filing  is  seventh 
energy  charge  revision  to  reflect  a 
reduction  in  demand  charges  from  Utah 
Power  and  Light  Company  (UP&L). 

These  revised  rates  will  be  used  in 
recomputing  billings  made  by  Sierra 
under  Schedule  R-1  and  R-2  for  the 
period  June  1, 1983,  through  November 
30, 1984,  in  recognition  of  the  refund 
received  from  UP&L  and  the  reduction  in 
the  demand  charge. 

Comment  date:  January  22, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Arizona  Public  Service  Company 

[Docket  No.  ER82^81-0121 
January  7. 1985. 

Take  notice  that  on  December  28, 
1984,  Arizona  Public  Service  Company 
(APS)  submitted  for  filing  a  refund 
compliance  report  pursuant  to  the 
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Commission's  Opinion  No.  219  issued  on 
May  7. 1984. 

APS  states  that  the  required  refunds, 
including  interest,  were  forwarded  to  all 
affected  parties  on  December  17. 1984. 

Comment  date:  January  22. 1985,  in 
accordance  with  Standard  Paragraph  H 
at  the  end  of  this  notice. 

4.  Southwestern  Electric  Power 
Company 

[Docket  No.  EC85-7-000| 
lanuary  &  1985. 

Take  notice  that  on  December  21. 
1984.  Southwestern  Electric  Power 
Company  ( "SWEPCO  •).  filed  an 
application  with  the  Federal  Energy 
Regulatory  Commission,  pursuant  to 
Section  203  of  the  Federal  Power  Act 
and  to  Part  33  of  the  Commission's 
regulations,  seeking  an  order  authorizing 
the  sale  by  SWEPCO  to  the  Grand  River 
Dam  Authority  (  GRDA ")  of 
approximately  39  miles  of  161  k  V 
transmission  line  between  the 
Arklahoma  "O "  Substation  in  Mayes 
County.  Oklahoma  and  the  Okl.ihoma- 
Arkansas  State  line.  SWEPCO  states 
that  in  the  spring  of  1985.  when  a  new 
345  kV  line  presently  under  construction 
is  placed  in  service,  the  161  kV  line 
proposed  to  be  sold  will  become  surplus 
transmission  capacity.  GRDA  has  an 
immediate  need  for  the  161  kV  line  to 
provide  more  reliable  service  to  GRDA 
customers  in  Oklahoma. 

Comment  date:  January  22.  1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Public  Service  Company  of  New 
Mexico 

IDotkel  No.  ER84-621-001) 
laniiary  7.  1985. 

Take  notice  that  on  December  28. 
1984.  the  Public  Service  Company  of 
.New  Mexico  (PNM)  submitted  for  filing 
Amendment  No.  1  (Amendment),  dated 
as  of  December  20. 1984.  to  Sen.  ice 
Schedule  D  (Service  Schedule  D)  to  the 
Interconnection  Agreement 
(Interconnection  Agreement)  between 
PNM  and  NPC. 

P\M  also  submitted  a  .Notice  of 
Termination  of  Service  Schedule  D. 
dated  as  of  December  21. 1984  and  a 
Statement  of  Reasons  for  Termination. 
dated  as  of  December  21. 1984. 

Comment  date:  January  22.  1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commisston.  825 
North  Capitol  Street.  NE..  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 


and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

H.  Any  person  desiring  to  be  heard  or 
to  protest  this  filing  should  file 
comments  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington,  D.C. 
20426.  on  or  before  the  comment  date. 
Comments  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken.  Copies  of 
this  Tiling  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 

(FR  Doc.  85-1038  Filed  l-ll-Bo:  8:45  am| 
MUNM  CODE  •717-41-II 


(Docket  Nos.  IO-2134-000.  et  al.! 

S.  Robert  Fox,  Jr.,  et  al.;  Intertocfcing 
Directorate  Filings 

January  7. 1985. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  S.  Robert  Fox,  Jr. 

(Docket  No.  ID-2134-000| 

Take  notice  that  on  November  26. 
1984.  S.  Robert  Fox.  Jr..  pursuant  to 
section  305(b)  of  the  Federal  Power  Act. 
tendered  for  filing  an  application  for 
authority  to  hold  the  following  positions: 

Vice  President— Facilities.  Development: 
Cambridge  Electric  Light  Company:  Canal 
Electric  Company.  Commonwealth  Electric 
Company 

Comment  date:  January  22. 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Stuart  |.  Northrop 

|[)ocket  .No.  ID-2142-0001 

Take  notice  that  on  December  10. 
1984.  Stuart  J.  Northrop  filed  an 
application  pursuant  to  section  305(b)  of 
the  Federal  Power  Act  to  hold  the 
following  positions: 

Director.  The  Dayton  Power  A  Light  Company 
Director.  Fischer  A  Porter  Company 

Comment  date:  January  22. 1985.  in 
accordance  with  Standard  Paragrph  E  at 
the  end  of  this  notice. 


3.  D.E.  Knowles,  Jr. 

{Docket  No.  ID-2138-(X)0) 

Take  notice  that  on  November  28, 
1984.  D.E.  Knowles,  Jr.  (applicant)  filed 
an  application  pursuant  to  section  305(b) 
of  the  Federal  Power  Act  to  hold  the 
following  positions: 

Group  Vice  President.  Ixuisiana  Power  A 

Light  Company,  Public  Utility 
Croup  Vice  President,  New  Orleans  Public 

Service  Inc.,  Public  Utility 

Comment  date:  January  22, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

4.  G.D.  McLendon 

(Docket  No.  1D-2136-000J 

Take  notice  that  on  November  28, 
1984,  G.D.  McLendon  (applicant)  filed  an 
application  pursuant  to  section  305(b)  of 
the  Federal  Power  Act  to  hold  the 
following  positions: 

Executive  Vice  President.  Louisiana  Power  & 
Light  Company,  Public  Utility 

Executive  Vice  President,  New  Orleans 
Public  Service.  Inc.,  Public  Utility 
Comment  date:  January  22, 1985,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice 

G.F.  Delery 

[Docket  No.  II>-21 40-000] 

Take  notice  that  on  November  28. 
1984,  G.F.  Delery  (applicant)  filed  an 
application  pursuant  to  section  305(b]  of 
the  Federal  Power  Act  to  hold  the 
following  positions: 

Vice  President.  Louisiana  Power  &  Light 

Company.  Public  Utility 
Vice  President.  .New  Orleans  Public  Serv  ice 

Inc..  Public  Utility 

Comment  date:  January  22. 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  A.L  Parry,  Jr. 

(Docket  No.  ID-2143-000) 

Take  notice  that  on  December  10. 
1984.  A.L  Parry.  Jr.  filed  an  application 
pursuant  to  section  305(b)  of  the  Federal 
Power  Act  to  hold  the  following 
positions: 

Vice  President.  Philadelphia  Electric  - 

Company 
Director,  Philadelphia  Electric  Power 

Company 
Director.  The  Susquehanna  Power  Company 
Director.  The  Susquehanna  Electric  Company 

Comment  date:  January  22. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Richard  L.  Murlowski 

(Docket  No.  ID-2135-000] 

Take  notice  that  on  November  28, 
1984.  Richard  L  Murlowski  (applicant) 


Senior  Vice  I 
Light  Comf 

Senior  Vice  F 
Service  Inc 


Commeni 
accordance 
at  the  end  c 

9.  Malcolm 


Senior  Vice  I 
Light  Com| 

Senior  Vice  1 
Orleans  Pi 


Commen 
accordance 
at  the  end  ( 
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ana  Power  & 


filed  an  application  pursuant  to  section 
305(b)  of  the  Federal  Power  Act  to  hold 
the  following  positions: 

Senior  Vice  President.  Louisiana  Power  ft 

Light  Company.  Public  Utility 
Senior  Vice  President.  New  Qrleans  Public 

Service  Inc..  Public  Utility  | 

Comment  date:  January  22, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  R-I.  Abadie  | 

(Deckel  No.  ID-2141-000]       ' 

Take  notice  that  on  November  28, 
1984,  R.).  Abadie  (applicant)  filed  an 
application  pursuant  to  section  305(b)  of 
the  Federal  Power  Act  to  hold  the 
following  positions: 

Controller.  New  Orleans  Public  Service, 

Public  Utility 
Contruller,  Louisiana  Power  ft  Light 

Company,  Public  Utility     | 

Comment  date:  January  22, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Malcolm  H.  McLetchie 

(Docket  No.  ID-2137-000) 

Take  notice  that  on  November  28. 
1984,  Malcolm  H.  McLetchie  (applicant) 
filed  an  application  pursuant  to  section 
305(b)  of  the  Federal  Power  Act  to  hold 
the  following  positions: 

Senior  Vice  President,  Louisiana  Power  ft 

Light  Company.  Public  Utility 
Senior  Vice  President  and  Treasurer,  New 

Orleans  Public  Service  lnc„  Public  Utility 

Comment  date:  January  22, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Malcolm  L.  Huretell 

[Docket  No.  ID-213»-000J 

Take  notice  that  on  November  28. 
1984.  Malcolm  L.  Hurstell  (applicant) 
filed  an  application  pursuant  to  section 
305(b)  of  the  Federal  Power  Act  to  hold 
the  following  positions: 

Senior  Vice  President,  New  Orleans  Public 

Service  Inc.,  Public  Utility 
Senior  Vice  President.  Louisiana  Power  ft 

Light  Company,  Public  Utility 

Comment  date:  January  22, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  H.  Frederick  Christie 

(Docket  No.  ID-21 46-000) 

Take  notice  that  on  December  28. 
1984.  H.  Frederick  Christie  filed  an 
application  pursuant  to  section  305(b)  of 
the  Federal  Power  Act  to  hold  the 
following  positions: 

Director.  President  and  Chief  Financial 
Officer.  Southern  California  Edison 
Company 

Director,  Ducommun  Incorporated 


Comment  date:  January  22. 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  625 
North  Capitol  Street.  NE..  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  wishing  to  become  a 
party  must  file  a  motion  to  intervene. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[PR  Doc.  85-1036  Filed  1-11-85:  8:45  am) 

BILLING  CODE  (717-01-11 


[Docket  Nos.  OF85-105-000,  et  aL] 

Transworld  Wind  Corp.,  et  al^  Small 
Power  Production  and  Cogeneratlon 
Facilities;  Qualifying  Status;  Certificate 
Applications,  etc. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Transworld  Wind  Corp. 

(Docket  No.  QF85-105-000) 
January  4, 1985. 

On  November  26, 1984,  Transworld 
Wind  Corp.  (Applicant).  777  E.  Tahquitz- 
McCallum  Way,  Suite  333.  Palm  Springs, 
California  92262  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  Cabazon  Windpark  will  be 
located  near  other  windpark  developers 
in  the  San  Gorgonio  Pass  near  Palm 
Springs.  California.  Applicant  plans  to 
instaU  an  initial  160  wind  turbine  units 
at  92  kilowatts  each  and  60  units  at  80 
kilowatts  each  for  an  initial  rate 
capacity  of  22.5  megawatts.  Future 
installations  are  projected  to  increase 
the  total  capacity  up  to  60  megawatts. 
The  windpark  substation  will  operate  in 
parallel  with  Southern  California  Edison 
Company. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Harold  Buzzard 

[Docket  No.  QF85-120-000| 
January  4, 1985. 

On  December  3, 1984,  Harold  Buzzard 
(Applicant),  115  N.  Cherokee.  Grove. 
Oklahoma  74344  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneratlon  facility 
pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneratlon 
facility  located  in  Delaware  County. 
Oklahoma,  will  consist  of  an  engine 
generator  system  and  hot  water 
recovery  system.  Exhaust  from  the 
engine  recovered  in  the  hot  water 
system  will  supply  heat  for  a 
commercial  greenhouse.  The  primary 
energy  source  will  be  natural  gas.  The 
electric  power  production  capacity  will 
be  440  kilowatts.  Installation  will  begin 
in  1985. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Colonial  Sugars,  Inc. 

[Docket  No.  QF85-128-O00) 
January  7, 1985. 

On  December  10, 1984,  Colonial 
Sugars,  Inc..  (Applicant),  of  Gramercy, 
Louisiana  70052.  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneratlon 
facility  is  located  at  the  Applicant's 
address  in  Gramercy,  Louisiana.  The 
facility  contains  steam  generators,  and 
four  turbine-generator  sets.  The  exhaust 
steam  is  used  for  heating  in  the  sugar 
refinery  processes.  The  elecric  power 
production  of  the  facility  is  7,550  KW 
which  is  integrated  with  the  plant 
distribution  system.  The  primary  energy 
source  is  natural  gas.  The  facihty  was 
installed  prior  to  March  13, 1960, 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  American  Enka  Company 

(Docket  No.  QFB5-122-4)00l 
January  7, 1985. 

On  December  7. 1984,  American  Enka 
Company  (Applicant),  of  Enka.  North 
Carolina  28728.  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  facility  pursuant  to 
§  292^07  of  the  Commission's 
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regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

.  The  topping-cycle  cogeneration 
facility  will  be  located  at  the  Lowland, 
Tennessee  plant  near  Morrisfown, 
Tennessee.  The  facility  will  contain 
existing  multiboiler  steam  generators 
with  a  new  steam  turbine-generator.  The 
exhausted  steam  from  the  turbine  will 
be  used  for  heating  in  a  rayon  staple 
fiber  manufacturing  plant.  The  electric 
power  production  capacity  of  the  facility 
in  340  KW  which  will  be  supplied  to  the 
plant  distribution  system.  The  primary 
energy  source  will  be  coal.  Installation 
of  the  facility  is  expected  to  begin  the 
second  quarter  of  1985. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Parasiraph  E 
at  the  end  of  this  notice. 

5.  American  Enka  Company 

(Docket  No.  QF8>-125-000| 
lanuary  7.  1985. 

On  December  6. 1984.  American  Enka 
Company  (Applicant),  of  Enka.  North 
Carolina  28728.  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  Lowland. 
Tennessee  plant  near  Morristown, 
Tennessee.  The  facility  will  contain 
existing  multiboiler  steam  generators 
with  a  new  steam  turbine-generator.  The 
exhausted  steam  from  the  turbine  will 
be  used  for  heating  in  a  rayon  staple 
fiber  manufacturing  plant.  The  electric 
power  product  capacity  of  the  facility  is 
373  KW  which  will  be  supplied  to  the 
plant  distribution  system.  The  primary 
energy  source  will  be  coal.  Insf,illation 
of  the  facility  is  expected  to  begin  in  the 
first  quarter  of  1985. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and,214  of  the  Commissions  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serxe  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

KmumUi  F.  Plumb. 

Secretary. 

|FR  Doc.  85-1037  Filed  l-n-«5:  8:45  am) 

MLUNO  coot  •717-01-« 


IProjMt  No.  7293-0011 

Borougti  of  Ellwood  City,  PA; 
Surrender  of  Preliminary  Permit 

Idiiudry  7.  1985. 

Take  notice  that  the  Borough  of 
Ellwood  City.  Pennsylvania.  Permittee 
for  the  Ellwood  City  Project  No.  7293 
has  requested  that  the  preliminary 
permit  be  terminated.  The  preliminary 
permit  for  Project  No.  7293  was  issued 
on  October  13. 1983.  and  would  have 
expired  on  September  30. 1986.  The 
project  would  have  been  located  on  the 
Connoquenessing  Creek,  in  Lawrence 
County,  Pennsylvania. 

The  Permittee  filed  the  request  on 
November  23, 1984,  and  the  preliminary 
permit  for  Project  No.  7293  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
Kennetli  F.  Plumb. 
Secretary. 

[PR  Doc.  85-962  Filed  1-11-85:  8:45  am) 
MLUNO  cooc  trir-oi-M 


(Docket  No.  RP85-5<-000] 

El  Paso  Natural  Gas  Co.;  Rate  Change 

J.inuary  7. 1985. 

Take  notice  that  on  December  31. 
1984.  El  Paso  Natural  Gas  Company  ("EI 
Paso")  tendered  for  filing  a  notice  of  a 
change  in  rates  (and  certain  program 
identified  tariff  provisions)  for  natural 
gas  service  rendered  to  jurisdictional 
customers  served  under  all  rate 
schedules  contained  in  Volume  No.  1 
and  certain  rate  schedules  contained  in 
Volume  No8.  2  and  2A  of  El  Paso's  FERC 
Gas  Tariff.  To  implement  this  notice  of 
change,  EI  Paso  tendered  for  filing  and 
acceptance  the  revised  and  original 
tariff  sheets  identified  on  the  attached 
Appendix.  The  proposed  effective  date 
for  the  tendered  tariff  sheets  and  the 


change  in  rates  the  subject  hereof,  is 
February  1. 1985. 

El  Paso  states  that  based  upon  the  test 
period  cost  of  service  and  projected 
sales  quantities  employed  in  the  notice, 
El  Paso  projects  a  deficiency  of  some 
$88.6  million  in  annual  revenues  from 
jurisdictional  sales  at  current  rates.  The 
principal  reason  for  this  deficiency  is 
the  significant  decline  in  sales  by  El 
Paso  from  its  interstate  transmission 
system  since  settlement  of  its  last 
general  rate  change  proceeding  at 
Docket  No.  RP82-33.  et  a/.,  and  a 
significant  decrease  in  net  liquid 
revenues  credited  to  cost  of  service. 
Therefore,  El  Paso  is  proposing  to 
increase  rates  for  natural  gas  service 
rendered  to  jurisdictional  customers  but 
not  by  an  amount  sufficient  to  recover 
the  full  cost  of  service  reflected  in  the 
notice. 

Because  of  existing  market  conditions, 
the  rate  increase  proposed  is  less  than 
the  10.25^  per  dth  rate  necessary  to 
recover  the  projected  revenue 
deficiency.  Rather,  El  Paso  proposes  a 
4.02t  per  dth  rate  increase  coupled  with 
changes  to  its  Purchased  Gas  Cost 
Adjustment  ("PGA")  provision  to  allow 
net  liquid  revenues  to  be  offset  against 
the  purchased  gas  costs  associated 
therewith  in  El  Paso's  semiannual  PCA 
proceedings.  Even  in  the  absence  of 
such  a  net  liquid  revenue  adjustment  to 
the  IKJA  provision,  the  alternative  rate 
increase  proposed  is  only  7.06t  per  dth. 
Additionally,  EI  Paso  is  transferring 
from  its  California  commodity  rate  (Rate 
Schedule  C)  and  its  east-of-Califomia 
commodity  rate  (Rate  Schedules  ABD-L 
and  A-l-X)  $.2541  and  $.2893, 
respectively,  to  the  fixed  monthly  charge 
under  Section  3.1(b)  of  such  Rate 
Schedules. 

EI  Paso  is  proposing  to  revise  its  F'GA 
to  permit  adjustments  in  the  semiannual 
rate  change  filings  thereunder  to  reduce 
the  purchased  gas  cost  by  net  liquid 
revenues.  To  the  extent  that  waiver  of 
S  154.38(d)(3)  of  the  Federal  Energy 
Regulatory  Commission's 
("Commission")  Regulations  is 
necessary  to  permit  implementation, 
effective  February  1. 1985.  of  such 
proposed  revisions.  El  Paso  respectfully 
requests  such  waiver.  Without  the 
ability  to  offset  purchased  gas  costs 
with  the  net  liquid  revenues  associated 
therewith,  it  will  be  necessary  for  EI 
Paso  to  increase  the  rates  for  sales  of 
natural  gas  proposed  in  the  notice  by 
3.06<  per  dth.  Therefore,  should  the 
above-described  revision  to  El  Paso's 
PGA  provision  not  be  permitted  to 
become  effective  upon  termination  of 
the  suspension  period,  EI  Paso  requests 
that  the  alternative  tariff  sheets 
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incorporating  said  increase  be  accepted 
For  filing,  with  a  proposed  effective  date 
of  February  1. 1985.  in  lieu  of  their 
respective  counterparts.  In  such  event. 
Fl  Paso  further  requests  that  the 
Commission  institute  an  investigation 
into  the  justness  and  reasonableness  of 
including  such  revisions  in  EL  Paso's 
PGA  provision  for  prospective 
application  following  issuance  of  a  final 
order  approving  such  revisions,  and  that 
such  investigation  be  conducted  with 
and  as  a  part  of  the  section  4  proceeding 
initiated  by  the  notis^  of  change. 

El  Paso  also  proposes  changes  in  rates 
for  transportation  and  other  related 
services.  Such  changes  are:  decreases  in 
the  demand  and  commodity  charges  for 
service  through  the  San  Juan  Triangle  of 
2.27(  per  dth  and  0.07<  per  dth. 
respectively;  and  increases  of  2.86$  per 
dth  for  Mainline  Transmission,  0.60$  per 
dth  for  Short  Haul  Service,  0.52$  per  dth 
for  Processing,  and  0.56$  per  dth  for 
Dehydration  Only.  The  rate  for  Field 
Gathering  has  been  decreased  by  15.66$ 
per  dth. 

Pursuant  to  the  decision  of  the  United 
States  Court  of  Appeals  for  the  Fifth 
Circuit  in  Mid-Louisiana  Gas  Co.  v. 
FERC,  664  F.2d  530  (1981),  and  the 
Commission's  order  issued  September 
30. 1982  at  Docket  No.  TA82-2-33-001. 
El  Paso  began  treating  certain  of  its 
company-owned  production,  previously 
priced  on  a  cost-of-service  basis  for 
ratemaking  purposes,  at  prices 
authorized  by  Title  I  of  the  Natural  Gas 
Policy  Act  of  1978.  Petitions  for  review 
of  the  Commission's  September  30. 1982 
order  are  currently  pending  before  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit.  Should  the 
outcome  of  such  proceeding  require  El 
Paso  to  reprice  such  production  on  a 
cost-of-service  basis,  the  cost  of  service 
reflected  in  the  notice  could  be 
significantly  understated. 

Given  the  uncertainty  of  the  outcome 
of  the  aforementioned  Court  proceeding. 
El  Paso  has  included  in  the  notice  pro 
forma  tariff  sheets  which  would 
establish  a  mechanism  permitting  El 
Paso  to  make  periodic  rate  adjustments, 
coincident  with  its  PGA  rate  changes,  to 
reflect  changes  in  the  average  cost  of 
gas  well  royalties  (including  special 
overriding  royalties)  and  production 
taxes  associated  with  company-owned 
production  priced  on  a  cost-of-service 
basis  for  rate  making  purposes.  If  El 
Paso  should  be  required  to  reprice 
certain  of  its  company-owned 
production  on  a  cost-of-service  basis.  El 
Paso  respectfully  requests  that  the 
Commission  authorize  El  Paso  to  place 
the  proposed  mechanism  into  effect. 


after  a  one-day  suspension,  for  a  limited 
term  expiring  on  the  date  El  Paso  places 
into  effect  rate  revisions  under  a  general 
system-wide  notice  of  rate  change.  To 
the  extent  that  waiver  of  the 
Commission's  Regulations,  particularly 
§  154.38(d)  (3),  (4)  and  (5)  thereof,  is 
required  to  permit  the  periodic  rate 
adjustments  proposed.  El  Paso  requests 
such  waiver. 

El  Paso  has  requested  that  waiver  be 
granted  of  all  applicable  rules  and 
regulations  of  the  Commission  as  may 
be  necessary  to  implement  the  notice  of 
change  effective  February  1. 1985. 

El  Paso  states  that  a  copy  of  the  notice 
of  change  has  been  served  upon  all 
affected  customers  served  under  El 
Paso's  FERC  Gas  Tariff,  shippers  party 
to  transportation  arrangements 
providing  for  rates  subject  toithose  set 
forth  on  Sheet  No.  1-D.2  of  El  Paso's 
Third  Revised  Volume  No.  2  Tariff,  all 
direct  sale  customers  served  from  El 
Paso's  interstate  system  under  contracts 
providing  for  rates  that  are  "Keyed"  to 
jurisdictional  rates,  and  upon  all 
interested  state  regulatory  commissions. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
D.C..  20426.  in  accordance  with  §  385.214 
and  385.211  of  this  chapter.  All  such 
motions  or  protests  should  be  filed  on  or 
before  January  14, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
(PR  Doc.  85-963  Filed  1-11-85;  8:45  am] 

BILUNG  CODE  6717-01-M 


(Docket  Nos.  TA85- 1-55-002] 

Mountain  Fuel  Resources,  Inc.;  Rate 
Change 

January  7. 1985. 

Take  notice  that  on  December  26. 
1984,  Mountain  Fuel  Resources.  Inc. 
(Resources)  tendered  for  filing  and 
acceptance  Substitute  First  Revised 
Sheet  No.  13  to  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1.  Resources 
proposes  that  this  tariff  sheet  be 
effective  December  1. 1984. 

Resources  states  that  Substitute  First 
Revised  Sheet  No.  13  was  submitted  in 


accordance  with  ordering  paragraph  E 
of  the  order  issued  November  30. 1984. 
in  Docket  Nos.  TA85-1-55-000.  -001 
(PGA85-1  and  IPR85-1).  That  order 
required  Resources  to  file  within  30  days 
•of  November  30, 1984,  revised  rates 
reflecting: 

(a)  The  recently  revised  rates  of 
Northwest  Pipeline  Corporation 
(Northwest);  and 

(b)  Any  other  reductions  in  its 
pipeline  suppliers'  rates. 

Resources  states  that  it  has 
incorporated  the  changes  to  Northwest's 
rates  as  reflected  on  Substitute 
Sixteenth  Revised  Sheet  No.  10  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  for  gas  purchased  under  Rate 
Schedule  PL-1.  Resources  has  also 
incorporated  the  recent  changes  to 
Colorado  Interstate  Gas  Company's 
(GIG)  rates  as  reflected  on  Alternate 
Twentieth  Revised  Sheet  Nos.  7  and  8  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  for  gas  purchased  under  Rate 
Schedules  P-1  and  EX-1. 

Resources  states  that  its  intrastate 
pipeline  suppliers'  rates  and  charges 
have  not  changed  and,  accordingly. 
Substitute  First  Revised  Sheet  No.  13 
reflects  no  change  in  charges  from 
intrastate  pipeline  suppliers. 

Resources  requests  waiver  of  any 
rules  or  regulations  necessary  in  order 
to  allow  Substitute  First  Revised  Sheet 
No.  13  to  be  effective  December  1. 1984. 

Resources  states  that  is  has  provided 
a  copy  of  the  tariff  filing  to  its 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  January  14, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

[PR  Doc.  85-964  Fi'ed  1-11-85;  8:45  am] 

BILUNG  CODE  67ir-«1-M 
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IDockvt  Nos.  TA8»-1-1ft-O00  aftd  TASS-1- 
1»-001| 

Natjonat  Fuel  Gas  Supply  Corp^ 
Proposed  Tariff  Ctiange 

January  7. 198S. 

Take  notice  that  on  December  31. 
1984.  National  Fuel  Gas  Supply 
Corporation  ("National")  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1:  Second 
Revised  Sheet  No.  4  to  be  effective  on 
February  1. 1985:  First  Revised  Sheet 
Nos.  SO.  60.  65  and  67  to  be  effective  on 
September  30. 1984:  Second  Revised 
Sheet  No.  66  to  be  effective  on 
September  3a  1964:  and  First  Revised 
Sheet  Nos.  67-A  and  68  to  be  effective 
on  February  1, 1985. 

National  states  that  the  purpose  of 
these  revised  tari^  sheets  is  to  reflect  a 
net  decrease  of  13.91<)  per  Dth.  This 
chanj;e  consists  of  an  increase  in  ciurent 
purchase  gas  cost  of  9.45*  per  Dth.  a 
decrease  in  the  purchase  gas  cost 
surcharge  adjustment  of  23.57«  per  Dth 
and  the  inclusion  of  a  special  surcharge 
adjustment  of  0.2ie  per  Dth. 

The  special  surcharge  adjustment  of 
0.214  per  Dth  is  to  recover  an  additional 
capital  stock  tax  payment  of  $369,726.78 
including  interest.  The  capital  stock  tax 
surcharge  is  a  result  of  the  settlement  in 
Docket  No.  RP82-13  and  is  to  be 
amortized  over  a  twelve  (12)  month 
period. 

National's  filing  also  implements  the 
Commission's  Order  in  Docket  No. 
RP84-61-000  which  permitted  National 
to  flow-through  its  supplier  refunds. 
National  also  requests  waiver  of  the 
Incremental  Pricing  filing  requirements. 
Moreover.  National's  filing  implements 
Opinion  No.  266  and  Order  No.  391. 

It  is  stated  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
D.C.  20426.  in  accordance  with  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
January  14, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

KeniMth  F.  Plunl*. 

Secretary. 

[FR  Doc.  85-965  Filed  l-tl-«5;  8:45  ami 

MtUNO  COM  mr-si-M 


(Docket  No*.  RPtO-11-015,  et  ai.) 

Natural  Gas  Pipeline  Company  of 
America,  et  aL;  Filing  of  Pipeline 
Refund  Reports  and  Refund  Plans 

January  7. 1985. 

Take  notice  that  the  pipelines  listed  in 
the  Appendix  hereto  have  submitted  to 


the  Commission  for  filing  proposod 
refund  reports  or  refund  plansSjhe  date 
of  filing,  docket  number,  and  typK^of 
filing  are  also  shown  on  the  Apper 
Any  person  wishing  to  do  so  may 
submit  comments  in  writing  concerning^ 
the  subject  refund  reports  and  plans.  AlP 
such  comments  should  be  filed  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington.  D.C.  20426,  on  or  before 
January  14. 1965.  Copies  of  the 
respective  filings  are  on  file  with  the 
Commission  and  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
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(FR  Doc.  85-966  Filed  1-11-85:  8:45  am) 

MUJNQ  COOC  «7t7-ai-«l 

(Docket  No.  GT8S-9-O00) 

Norttiern  Natural  Gas  Co.;  Division  of 
InterNorth,  Inc.;  Notice  of  Filing 

January  7. 1985. 

Take  Notice  that  on  December  21. 
1984.  Northern  Natural  Gas  Company. 
Division  of  InterNorth.  Inc.  (Northern), 
tendered  for  filing  to  become  a  part  of 
Northern  Natural  Gas  Company  s 
(Northern)  FERC  Gas  Tariffs: 

Third  Revised  Volume  No.  1 

Twenty-Fourth  Revised  Sheet  No.  2 
Seventh  Revised  Sheet  No.  2a 
Twenty-Fifth  Revised  Sheet  No.  3 
Tenth  Revised  Sheet  No.  3a 
First  Revised  Sheet  No.  5 
Original  Sheet  !Mo.  5a 
First  Revised  Sheet  No.  6 
Second  Revised  Sheet  No.  6a 
First  Revised  Sheet  No.  7 
First  Revised  Sheet  No.  8 
First  Revised  Sheet  No.  9 
First  Revised  Sheet  No.  10 
First  Revised  Sheet  No.  11 
First  Revised  Sheet  No.  12 
First  Revised  Sheet  No.  13 
First  Revised  Sheet  No.  14 
Original  Sheet  No.  14a 
Original  Sheet  .No.  14b 
Original  Sheet  No.  14c 
Original  Sheet  No.  14d 


Third  Revised  Sheet  No.  53 
Original  Sheet  No.  53a 
Second  Revised  Sheet  No.  54 
Third  Revised  Sheet  No.  55 
Second  Revised  Sheet  No.  74 
First  Revised  Sheet  No.  74a 
First  Revised  Sheet  No.  74b 
Second  Revised  Sheet  No.  77 
Second  Revised  Sheet  No.  81 
Second  Revised  Sheet  No.  85 
Second  Revised  Sheet  No.  85c 
Second  Revised  Sheet  No.  85f 
First  Revised  Sheet  No.  85i 

Originai  Volume  No.  2  " 

Twenty-Second  Revised  Sheet  No.  la 
Twelfth  Revised  Sheet  No.  la.l 
Second  Revised  Sheet  No.  1a.3 

These  pages  comprise  a  general 
maintenance  filing  to  update  Northern's 
F.E.R.C.  Gas  Tariff,  Third  Revised 
Volume  No.  1  and  Original  Volume  No. 
2.  Revisions  have  been  made  to  the 
Original  Volume  No.  2  Table  of 
Contents,  the  Preliminary  Statement. 
System  Maps,  General  Terms  and 
Conditions,  and  Service  Agreement 
Forms  of  Third  Revised  Volume  No.  1. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  D.C.  20426,  in  accordance 
with  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211.  385.214). 
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All  such  petitions  or  protests  should  be 
filed  on  or  before  January  14. 1985. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 
|FR  Doc.  85-967  Filed  1-11-*:  8:45  am| 

BILUNQ  CODE  mZ-OI-M 


(Docket  No.  RP85-60-000] 


Overttirust  Pipeline  Co;  Proposed 
Change  In  FERC  Gas  Tariff 

January  7. 1985.  { 

Take  notice  that  on  December  31, 
1984.  Overthrust  Pipeline  Company 
(Overthrust)  tendered  for  filing  and 
acceptance  Second  Revised  Sheet  No.  6 
and  First  Revised  Sheet  Nos.  3.  5.  and  26 
to  its  FERC  Gas  Tariff.  Original  Volume 
No.  1. 

Overthrust  states  that  Second  Revised 
Sheet  No.  6  is  being  submitted  pursuant 
to  ordering  paragraph  D  of  Opinion  No. 
138,  issued  by  the  Federal  Energy 
Regulatory  Commission  (Commission) 
on  March  12. 1982.  in  Docket  No.  CP79- 
80  (18  FERC  161.244),  and  that  the  rates 
shown  on  Second  Revised  Sheet  No.  6 
are  supported  by  a  cost  and  revenue 
study  prepared  in  conformance  with 
§  154.63  of  the  Commission's 
Regulations. 

Overthrust  states  that  the  cost  and 
revenue  study  shows  that  the  annual 
revenues  required  to  cover  Overthrusfs 
expenses,  as  well  as  a  reasonable  return 
on  investment,  will  be  $822,509  lower 
than  the  level  refiected  in  Overthrusfs 
currently  effective  rates. 

Overthrust  states  that  First  Revised 
Sheet  No.  3  was  submitted  to  update 
Overthrusfs  preliminary  statement  so 
that  it  reflects  Tennessee  Overthrust 
Pipeline  Company  as  a  partner.  Sheet 
No.  5  was  submitted  to  reflect  the 
current  service  agreement  dates,  which 
agreements  where  approved  by 
Commission  letter  ordered  dated 
November  26, 1982,  in  Docket  No.  CP79- 
80-021.  Sheet  No.  26  was  submitted  in 
order  to  conform  Overthrusfs  Tariff  to 
the  agreements  authorized  in  Opinion 
No.  138. 

Overthrust  has  requested  that  the 
tariff  sheets  submitted  with  this  filing  be 


made  effective  February  1, 1985. 

Overthrust  states  that  a  copy  of  its 
filing  was  mailed  to  its  jurisdictional 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.,  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
January  14, 1985.  Protests  will  be 
considered  by  the  Commission  in 
(^determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb 
Secretary. 

[PR  Doc.  85-968  Filed  1-11-85:  8:45  am] 
MLUNG  cooe  trir-oi-M 

[Docket  No.  CS79-154-001,  et  al.] 

Santa  Fe  Minerals,  a  Division  of  Santa 
Fe  International  Corporation  (Santa  Fe 
Minerals,  Inc.),  et  al.;  Applications  for 
"Small  Producer"  Certification  ^ 

January  8, 1985. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  and  §  157.40  of  the 
Regulations  thereunder  for  a  "small 
producer"  certificate  of  public 
convenience  and  necessity  authorizing 
the  sale  for  resale  and  delivery  of 
natural  gas  in  interstate  commerce,  all 
as  more  fully  set  forth  in  the 
applications  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 
applications  should  on  or  before  January 
23, 1985,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  petitions  to  intervene  or 
protests  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 


Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary. 


Docket  No 

Date  filed 

Applicant 

CS79-154-O0t... 

' 12/20/84 

Santa  Fe  Minerals,  a  Divi- 
(ion  ol  Santa  Fe  Interna- 
tional Cofporation  (Santa 
Fe  Minerals.  Inc).  4500 
One  Williams  Center. 
Tulsa.  Oklahoma  74 172 

CS85-8-000 

10/22/84 

Abce  Crouch  Borden.  Box 
116.  LeFkxe.  Oklahoma 
74945. 

CS85-13-000 

11/9/84 

Oklahoma  Silurian  Partners. 
3000  Firsi  Nafi  Tower. 
Tulsa.  Oklahoma  74103 

CS85-16-000 

11/26/84 

Lawrence  0.  Van  Ryan  and 
Delores  E.  Van  Ryan. 
1601  Kenwood  Circle. 
Farmington.  New  Mexico 
87401 

CS85-20-000 

12/7/84 

GoWen  Oil  Company.  3650 
South  Yosemite.  Suite 
430.  Denver.  Colorado 
80237 

CS85-21-000 

12/10/84 

Maiy  Frances  Turner.  Jr 
Tmst  (3095).  MBank 
Dallas,  and  J.  Glenn 
Turner.  Jr.  Tnistee,  PO. 
Box  225415.  Dallas,  Texas 
75265. 

CS85-23-000 

12/17/84 

TraHlour  Oil  Company.  2014 
Pnhook  Rd.  Suite  705. 
I^tayette.  Louisiana 
70508 

CS85-25-000 

12/20/84 

Aceite  Energy  Corporation, 
1900  Grant  Street.  Suite 
1050.  Denver.  Cokxado 
80203, 

■  This  notice  does  not  provide  for  consolidation 
for  hearing  of  the  several  matters  covered  herein. 


'On  November  4.  1983.  a  new  Texas  corporation  called 
Santa  Fe  Minerals.  Inc.  was  (ormed  for  the  purpose  ol 
provkling  administrative  services  to  the  Sante  Fe  Internation- 
al Corporation 


(PR  Doc.  84-969  Filed  1-11-85:  8:45  am] 

BILUNC  COOE  6717-01-M 

(Docket  No.  GP85-11-000] 

Sea  Robin  Pipeline  Co.;  Notice  of 
Complaint 

January  8, 1985. 

On  December  7, 1984,  Sea  Robin 
Pipeline  Company  (Sea  Robin)  filed  a 
complaint  against  Pogo  Producing 
Company  (Pogo).  Sea  Robin  purchases 
natural  gas  from  Pogo  pursuant  to 
contracts  which  contain  take  or  pay 
clauses.  Due  to  a  decline  in  demand  for 
natural  gas  by  its  customers.  Sea  Robin 
has  been  unable  since  September  1982 
to  take  delivery  of  the  minimum 
amounts  of  gas  it  agreed  to  purchase 
from  Pogo.  Under  the  take  or  pay 
clauses  it  must  nevertheless  pay  for  the 


1932 


deficiency.  However,  if  may  recoup  take 
or  pay  deficiencies  by  taking  gas  in 
excess  of  the  minimum  contract  amount 
over  the  succeeding  five  years  or  the 
remaining  term  of  the  contract  and 
paying  only  the  difference,  if  any. 
between  the  prepaid  prices  and  the 
price  at  the  lime  of  recoupment.  Certain 
of  Sea  Robin's  contracts  with  Pogo  have 
expired,  but  Pogo  claims  that  Sea  Robin 
has  an  obligation  under  the  Natural  Gas 
Act  (NGA)  to  continue  purchasing  gas 
under  the  terms  of  those  contracts, 
including  the  take  or  pay  clauses, 
pending  abandonment  proceedings 
under  NGA  section  7(b). 

Sea  Robin  alleges  that  it  cannot 
recoup  its  take  or  pay  deficiencies 
because  (1)  the  recoupment  periods 
have  either  expired  or  are  close  to 
expiring.  (2)  production  from  the  acreage 
subject  to  the  contracts  is  insu^cient. 
and  (3)  there  is.  in  any  event,  insufficient 
demand  for  gas  in  its  markets. 
Accordingly.  Sea  Robin  contends  that 
the  take  or  pay  payments  for  gas  never 
received  would  mean  that  it  had  paid 
more  than  the  maximum  lawful  prices 
under  the  NGPA  for  the  gas  it  did 
receive  since  it  had  already  paid  the 
maximum  lawful  price  for  that  gas. 

Sea  Robin  also  contends,  as  to  the 
expired  contracts,  that  nothing  in  the 
NGA  requires  continued  compliance 
with  their  take  or  pay  clauses. 
Moreover.  Sea  Robin  asserts  that,  since 
the  terms  of  the  contracts  were  limited 
to  five  years,  their  take  or  pay 
provisions  violate  18  CFR  154.103  as  to 
payments  that  Pogo  contends  are  owed 
for  gas  not  taken  before  or  after 
expiration  of  the  contracts. 

Any  person  who  desires  to  be  heard 
or  to  make  protest  to  the  complaint 
should  file,  within  30  days  after  this 
notice  is  published  in  the  Federal 
Register,  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  D.C. 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  wi!h  the  requirements  of 
Rule  211  or  214  of  the  Commissions 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  .All  protests  filed 
will  be  considered  but  will  not  make  the 
protestants  parties  to  the  proceeding. 
Answers  to  the  complaint  shall  be  due 
on  or  before  Februarj'  4, 1985  under 
Rules  206  and  213  (18  CFR  385.206  and 
385.213). 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  85-970  Filed  1-ll-«5:  8:45  am) 
aRjJNO  COM  (rir-AVM 
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(Docket  No.  GP«S-10-0001 

Southern  Natural  Gas  Cc^  Notice  of 
Complaint 

(anuary  8,  19B3. 

On  December  7.  1984,  Southern 
Natural  Gas  Company  (Southern)  filed  a 
complaint  against  Pogo  Producing 
Company  (Pogo).  Southern  purchases 
natural  gas  from  Pogo  pursuant  to 
contracts  which  contain  take  or  pay 
clauses.  Due  to  a  decline  in  demand  for 
natural  gas  by  its  customers,  Southern 
has  been  unable  since  April  1982  to  take 
delivery  of  the  minimum  amounts  of  gas 
it  agreed  to  purchase  from  Pogo.  Under 
the  take  or  pay  clauses  it  must 
nevertheless  pay  for  the  deficiency. 
However,  it  may  recoup  take  or  pay 
'  deficiencies  by  taking  gas  in  excess  of 
the  minimum  contract  amount  over  the 
remaining  term  of  the  contract  and 
paying  only  the  difference,  if  any, 
between  the  prepaid  price  and  the  price 
at  the  time  of  recoupment.  Certain  of 
Southern's  contracts  with  Pogo  have 
expired,  but  Pogo  claims  that  Southern 
has  an  obligation  under  the  Natural  Gas 
Act  (NGA)  to  continue  purchasing  gas 
under  the  terms  of  those  contracts, 
including  the  take  or  pay  clauses, 
pending  abandonment  proceedings 
under  NGA  section  7(b). 

Southern  alleges  that  it  cannot  recoup 
its  take  or  pay  deficiencies  because  (1) 
the  recoupment  periods  have  either 
expired  or  are  close  to  expiring,  (2) 
production  from  the  acreage  subject  to 
the  contracts  is  insufficient,  and  (3) 
there  is.  in  any  event,  insufficient 
demand  for  gas  in  its  markets. 
Accordingly.  Southern  contends  that  the 
take  or  pay  payments  for  gas  never 
received  would  mean  that  it  had  paid 
more  than  the  maximum  lawful  price 
under  the  NGP.\  for  the  gas  it  did 
receive  since  it  had  already  paid  the 
maximum  lawful  price  for  that  gas. 
Southern  also  contends,  as  to  the 
expired  contracts,  that  nothing  in  the 
NGA  requires  continued  compliance 
with  their  take  or  pay  clauses. 
Moreover.  Southern  asserts  that,  since 
the  terms  of  the  expired  contracts  were 
limited  to  five  years,  their  take  or  pay 
provisions  violate  18  CFR  154.103  as  to 
payments  that  Pogo  contends  are  owed 
for  gas  not  taken  before  or  after 
expiration  of  the  contracts. 

Any  person  who  desires  to  be  heard 
or  to  make  protest  to  the  complaint 
should  file,  within  30  days  after  this 
notice  is  published  in  the  Federal 
Register,  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 


Rule  211  or  214  of  the  Conunission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  protests  filed 
will  be  considered  but  will  not  make  the 
protestants  pariies  to  the  proceeding. 
Answers  to  the  complaint  shall  be  due 
on  or  before  February  4. 1985  under 
Rules  206  and  213  (18  CFR  385.206  and 
385.213). 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  85-971  Filed  1-11-85:  8:45  am) 

BILLING  COOC  trU-OI-W 


(Docket  Nos.  TA8S-2-17-000  and  TA85-2- 
17-001) 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

(anuary  7, 1985. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  December  31. 1984  tendered 
for  filing  as  part  of  its  FERC  GasTariff, 
Fourth  Revised  Volume  No.  1,  and 
Original  Volume  No.  2.  six  copies  each 
of  the  following  tariff  sheets: 

Fourth  Revised  Volume  No.  1 

Fourth  Revised  Seventy-first  Revised  Shuef 

No.  14  (3  pages) 
Seventieth  Revised  Sheet  No.  14A 
Sevenlieth  Revised  Sheet  No.  14B 
Seventieth  Revised  Sheet  No.  14C 
Soventieth  Revised  Sheet  No.  14D 
Eleventh  Revised  Sheet  No.  14E 

Onj^nal  Vohime  No.  2 

Seventeenth  Revised  Sheet  No.  235 

Second  Revised  Ninth  Revised  Sheet  No.  241 

Eighteenth  Revised  Sheet  No.  322 

The  above  listed  tari^  sheets  are 
being  issued  pursuant  to  Section  23. 
Purchased  Gas  Cost  Adjustment  and 
Section  27,  Electric  Power  Cost  (EPC) 
Adjjstment  contained  in  the  General 
Terms  and  Conditions  of  Texas 
Eastern's  FERC  Gas  Tariff. 

The  changes  proposed  in  the  filing 
consist  of: 

(1)  A  PGA  decrease  of  $0.159/dth  in 
the  demand  component  of  Texas 
Eastern's  rates  and  a  decrease  of 
$0.1466/dth  in  the  commodity 
component  pursuant  to  Section  23  of 
Texas  Eastern's  tariff  based  on  a  net 
decrease  in  the  projected  cost  of  gas 
purchased  from  producers  and  pipeline 
suppliers  and  a  negative  balance  in 
Account  191  as  of  October  31. 1984; 

(2)  Projected  Incremental  Pricing 
Surcharges  for  the  period  February,  1985 
through  July.  1985,  pursuant  to  Section 
23  of  Texas  Eastern's  tariff  and  the 
Commission's  regulations;  and 

(3)  A  change  in  rates  for  sales  and 
transportation  services  pursuant  to 
Section  27  of  Texas  Eastern's  tariff  to 
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reflect  the  projected  annual  electric 
power  cost  incurred  in  the  opperation  of 
transmission  compressor  stations  with 
electric  motor  prime  movers  for  the  12 
months  beginning  February  1, 1985  and 
to  reflect  the  EPC  surcharge  which  is 
designed  to  clear  the  latest  balance  in 
the  Deferred  EPC  Account  a  of  October 
31. 1984. 

The  Commission's  order  issued 
January  31. 1984  in  Texas  Eastern's 
Docket  No.  TA84-1-17-001  required 
Texas  Eastern  to  ehminate  estimated 
balances  for  the  month  of  November, 
1983  from  the  Deferred  Gas  Cost 
Account  Balance  (Account  191)  for  the 
purpose  of  the  surcharge  calculation  and 
further  required  Texas  Eastern  to 
continue  this  methodology  in  all  future 
PGA  filings.  In  light  of  this  order  and 
discussions  between  Texas  Eastern  and 
the  Commission  Staff,  Texas  Eastern  in 
this  instant  filing  is  using  the  six  months 
ended  October  31, 1984  Acpount  191 
balance,  exclusive  of  October,  1984 
stimates,  for  the  surcharge  calculation. 

The  Projected  Incremental  Pricing 
Surcharge  Reduction  calculated  on 
Schedule  No.  5  of  the  filing  is  zero,  as  it 
has  been  for  all  previous  PGA  filings 
since  the  August,  1980  filing.  The 
Incremental  Pricing  Surcharges 
projected  for  the  months  of  February, 
1985  through  July,  1985  are  again  very 
small  as  has  been  the  case  since-their 
inception.  The  maximum  surcharge 
absorption  capability  on  Texas 
Eastern's  incremental  acquisition  costs. 
The  supplemental  analysis  of  those 
incremental  acquisition  costs  required 
by  §  282.602(d)(2)(i]  of  the  Regulations 
is,  therefore,  of  no  practical  meaning.  On 
the  other  hand,  preparation  of  the 
supplemental  analysis  is  extremely 
burdensome  administratively  and  is 
exceedingly  voluminous  because  it 
requires  a  compilation  of  purchases 
from  approximately  800  separate 
contracts.  Accordingly,  to  prevent  the 
unnecessary  and  substantial 
expenditure  of  resources  associated 
with  preparation  of  a  report  which  has 
no  practical  significance.  Texas  Eastern 
respectfully  submits  that  good  cause  has 
been  shown  for  waiver  of 
§  282.602(d)(2)(i)  of  the  Regulations  to 
permit  Texas  Eastern  to  forego 
preparation  of  the  supplemental 
analysis  of  incremental  acquisition 
costs. 

The  proposed  effective  date  of  the 
above  tariff  sheets  is  February  1, 1985. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 


North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  January  14, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  availale  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(PR  Doc.  85-972  Filed  1-11-85:  8:45  ami 

WLUNG  CODE  •717-«1-M 

IDocfcet  Nos.  TA82-1-21,  vt  aL] 

Columbia  Gas  Transmission  Corp.; 
Informal  Conference 

January  9, 1985. 

Take  notice  that  an  informal 
conference  in  the  above-docketed 
proceeding  will  be  held  on  January  15, 
1985.  at  1:00  p.m.  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  D.C.  20426. 

The  purpose  of  the  meeting  will  be  to 
permit  Columbia  Gas  Transmission 
Corporation  to  report  to  its  customers 
and  the  Commission  Staff  on  the  status 
of  negotiations  with  producer  suppliers. 
Accordingly,  pursuant  to  the  Chief 
Judge's  order,  issued  in  these 
proceedings  on  November  14, 1984, 
producer  parties  ae  excluded  from  this 
meeting. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-1031  Filed  1-11-85:  8:45  amj 

BOXING  CODE  (TU-Ot-M 


(Docket  No.  CI73-477-033  and  CI73-54«- 
002] 

Pogo  Producing  Co.;  Application  for 
Waiver  of  Optional  Pricing  Certificate 
Condition  and  Petition  To  Amend 
Certificates  of  Public  Convenience  and 
Necessity 

January  10. 1985. 

Take  Notice  that  on  January  3, 1985. 
Pogo  Producing  Company  (Pogo)  filed  a 
Request  For  Waiver  of  Optional  Pricing 
Certificate  Condition  and  Petition  to 
Amend  Certificates  of  Public 
Convenience  and  Necessity  to  authorize 
Pogo  to  price  all  gas  produced  and  sold 
pursuant  to  certificates  previously 
issued  in  the  above-referenced  dockets 
at  the  NGPA  maximum  lawful  prices. 


Pogo  states  that  nnder  the  current  rates 
allowed  in  the  effective  certficates  and 
at  the  lower  optional  procedure 
certificate  rates  charged  and  collected 
since  October  1, 1973,  Pogo  has  suffered 
a  revenue  shortfall  by  comparison  to  the 
otherwise  applicable  nationwide  and 
NGPA  prices  of  approximately  $52.8 
million.  Pogo  proposes  to  amend  the 
certificates  to  reprice  the  gas  sold 
thereunder  according  to  the  provisions 
of  the  NGPA.  Pogo  states  that  such  relief 
is  necessary  to  encourage  additional 
production  and  development 
particularly  for  reworkings  and 
recompletions.  Pogo  states  that  the  gas 
would  continue  to  be  sold  to  Sea  Robin 
Pipeline  Company. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  January 
28, 1985  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  petitions  to  intervene  or 
protests  in  accordance  with 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  2\A).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-1032  Filed  1-11-85;  8:45  am] 

BILUNO  COOC  •717-«t-M 


lProiM:t  Na  6027-001) 

Public  Utility  District  No.  1  of  Lewis 
County,  Washington;  Surrender  of 
Preliminary  Permit 

January  10. 1985. 

Take  notice  that  Public  Utility  District 
No.  1  of  Lewis  County.  Washington. 
Permittee  for  the  Cortright  Creek  Project 
No.  6027,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No.  6027 
was  issued  on  September  13, 1983,  and 
would  have  expired  on  August  31, 1985. 
The  project  would  have  been  located  on 
Cortright  Creek  in  Lewis  County, 
Washington. 

The  Permittee  filed  the  request  on 
November  26. 1984,  and  the  preliminary 
permit  for  Project  No.  6027  shall  remain 
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in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday.  Sunday  or  holiday  as 
described  in  18  CFR  385.2007.  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4.  may  be  filed  on 
the  next  business  day. 
Kenneth  F.  Plumb. 
Secretary. 
IFR  Doc.  85-1033  Filed  1-11-85:  &45  «m| 

WXMa  CODE  t717-OI-M 

IDockct  No.  ES8S-24-O00I 

South  Carolina  Public  Service 
Authority;  Application 

|anuar>  9. 1985 

Take  notice  that  on  December  20. 
1964.  the  South  Carolina  Public  Service 
Authority  ("Authority")  filed  an 
application  seeking  an  order  authorizing 
the  issuance  of  up  to  $145,000,000  in 
Electric  System  Revenue  Bonds.  The 
Authority  asks,  in  the  alternative,  an 
order  dismissing  the  application  for  lack 
of  jurisdiction.  The  Bonds  are  to  be  sold 
by  competitive  bid.  The  proceeds  will  be 
used  to  refund  two  Electric  Revenue 
Note  issues— $75,000,000  due  May  1. 
1985.  and  560,000,000  due  May  1. 1985. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
t(i  intervene  or  protest  with  the  Federal 
Regulatory  Commission.  825  North 
Capitol  Street.  .NE..  Washington.  D.C. 
20426.  in  accordance  with  SS  385.211  or 
385.214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  lanuary  22. 1985.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
5k-cretary. 

|FR  Doc.  85-1034  Filed  1-11-85:  8:45  am| 
MUMO  COM  t717-0t-M 


I  Docket  No.  EC85-«-000l 

West  Penn  Power  Co;  Application 

l.inuary  10. 1985. 

The  Federal  Energy  Regulatory 
Commission  issues  notice  that  West 
Penn  Power  Company  on  January  3. 
1985.  tendered  for  filing,  an  Agreement 
between  Pennsylvania  Electric 


Company  and  West  Penn  Power 
Company,  for  the  sale  by  Pennsylvania 
Electric  Company  to  West  Penn  Power 
Company  of  certain  personal  and  real 
properties  at  Shingletown  Substation  in 
Harris  Township,  Centre  County, 
Pennsylvania,  and  at  Elko  Substation  in 
Fox  Township.  Elk  County. 
Pennsylvania. 

The  Agreement  provides  for  the  sale 
by  Pennsylvania  Electric  Company  to 
West  Penn  Power  Company  of  (1) 
property  at  Shingletown  Substation 
consisting  of  three  230  kV  oil  circuit 
breakers  with  associated  disconnecting 
equipment.  230  kV  bus  work,  control 
switchboard  and  related  relaying 
equipment,  and  the  tract  of  property 
upon  which  the  substation  is  located, 
and  (2)  property  at  Elk  Substation 
consisting  of  one  230  kV  oil  circuit 
breaker  with  associated  disconnecting 
equipment,  230  kV  bus  work,  control 
switchboard  and  related  relaying 
equipment,  and  the  tract  of  property 
upon  which  the  substation  is  located. 
These  properties  are  now  devoted 
exclusively  to  providing  electric  service 
to  customers  of  West  Penn  Power 
Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E.,  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commissions  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  February  5, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary 

|FR  Doc.  85-1035  Filed  1-11-85:  8;45  am) 
■HUNO  cooc  (rir-*!-* 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPPE-FRL-2756-6) 

AgerKy  Information  Collection 
Activities  Under  0MB  Review 

agency:  Enviromental  Protection 
Agency  (EPA). 
action:  Notice. 


;  Section  3507(a)(2)(B)  of  the 
Paperwork  Reduction  Act  of  1980  (44 


U.S.C.  3501  et  seq.]  requires  the  Agency 
to  publish  in  the  Federal  Register  a 
notice  of  proposed  information 
collection  requests  (ICRs)  that  have 
been  forwarded  to  the  Office  of  . 
Management  and  Budget  for  review.  The 
ICR  describes  the  nature  of  the 
solicitation  and  the  expected  impact, 
and,  where  appropriate,  includes  the 
actual  data  collection  instrument.  The 
following  ICRs  are  available  to  the 
public  for  review  and  comment, 

FOfI  FURTHER  INFORMATION  CONTACT: 

Nanette  Licpman  (PM-223);  Office  of 
Standards  and  Regulations:  Regulation 
and  Information  Management  Division: 
U.S.  Environmental  Protection  Agency: 
401  M  Street,  S.W.:  Washington.  D.C. 
20460;  telephone  (202)  382-2742  or  FTS 
382-2742. 

SUPPLEMENTARY  INFORMATION: 
Toxics  Programs 

•  Title:  PCB  Manufacturing. 
Processing,  and  Distribution  in 
Commerce  Exemptions  (EPA  #0857). 

Abstract:  Manufacturers,  processors, 
and  distributors  of  PCBs  seeking  an 
exemption  to  TSCA's  ban  of  PCBs  must 
submit  certain  health  and  environmental 
information.  EPA  will  use  this 
information  to  determine  whether  or  not 
to  grant  the  exemption. 

Respondents:  Manufacturers, 
processors,  and  distributors  of  PCBs. 

Water  Programs 

•  Title:  Request  for  Discharge 
Authorization — Ore  Recovery  Mills 
(EPA  #1013). 

Abstract:  Ore  mills  using  the  froth 
flotation  process  may  request 
permission  to  discharge  wastewater  if 
necessary  to  eliminate  interference  in 
ore  recovery.  Applicants  submit 
technical  data  once  to  the  permit 
authority  (EPA  or  slate  agency),  which 
reviews  it  and  approves/denies  the 
discharge. 

Respondents:  Ore  recovery  mills. 


Agency  PRA  Clearance  Requests 
Completed  by  OMB 

EPA  #0029.  Request  for  Modification. 
Revocation  and  Reissuance,  or 
Termination  of  Permit,  was  approved 
12/21/84  (OMB  #2040-0068:  expires 
12/31/87. 

EPA  #0092.  Wastewater  Permittee 
Report  Of  Planned  Facility  Changes, 
was  approved  12/18/84  (OMB  #2040- 
0047:  expires  12/31/85). 

EPA  #0125.  Wastewater  Permittee 
Report  of  Excessive  Toxic  Pollutant 
Discharge,  was  approved  12/18/84 
(OMB  #2040-0045:  e.xpires  12/31/85), 
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EPA  s  0220.  Information  Requirements 
for  n)4  Pprmits  Applications,  was 
approved  12/19/84  (0MB  #2000-0003: 
expires  12/31/85). 

EPA  »  0238.  NPDES  Application  for 
Permit  to  Discharge  Wastewater — 
Form  2C.  was  approved  12/18/84 
(OMB  *  2000-0059:  expires  12/31/85). 

EPA  »0818,  Hazardous  Waste  Industry 
Studies,  was  approved  12/18/84  (OMB 
#2000-0396:  expires  6/31/87). 

EPA  #  1025.  NPDES  Notice  of  Actual 
Production  Level — Automotive 
Manufacturing  Industries,  was 
approved  12/18/84  (OMB  #2040-0077: 
expires  12/31/85). 

EPA  #1163.  Notification  of  Construction 
Prior  to  Wastewater  Permit  Issuance, 
was  approved  12/18/84  (OMB  #2040- 
0078:  expires  12/31/85). 

*         •         •         *         * 

Comments  on  all  parts  of  this  notice 
should  be  sent  to: 
Nanette  Liepman  (PM-223). 
U.S.  Environmental  Protection  Agency, 
Office  of  Standards  and  Regulations, 
Regulation  &  information  Management 

Division, 
401  M  Street.  SW., 
Washington.  D.C.  20460 

and 
Rick  Otis  (Water)  or  Carlos  Tellez 

(Toxics), 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 

Affairs, 
New  Executive  Office  Building  (Room 

3228), 
726  Jackson  Place,  NW., 
Washington,  D.C.  20503 

Dated:  January  7, 1985. 
Daniel ).  Fiorino, 

Acting  Director.  Regulation  and  Information 

Management  Division. 

|FR  Doc.  85-856  Filed  1-11-85:  8:45  am] 

BILLING  COOC  SSaO-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

January  7. 1984. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  oi  1980, 
Pub.  L.  96-511. 

Copies  of  the  submissions  are 
available«from  Doris  Peacock,  Agency 
Clearance  Officer.  (202)  632-7513. 
Persons  wishing  to  comment  on  these 
information  collections  should  contact 
Marty  Wagner.  Office  of  Management 


and  Budget.  Room  3235  NEOB. 
Washington.  D.C.  20503,  (202)  395-4814. 
OMB  Number:  3060-0099 
Title:  Annual  Report  Form  M 
Action:  Revision 
Respondents:  Businesses 
Estimated  Annual  Burden:  82 

Respondents;  9.430  Hours 
OMB  Number:  3060-0058 
Title:  Section  43.31.  Monthly  Report  of 

Revenues,  Expenses,  and  Other  Items 

(Telephone  Companies) 
Action:  Revision 
Respondents:  Businesses 
Estimated  Annual  Burden:  70 

Respondents;  6.720  Hours 
WiHiam ).  Tricarico, 
Secretary,  Federal  Communications 
Commission. 
[FR  Doc.  85-952  Filed  1-11-85;  8:45  am) 

MLLMG  COOC  WIS-OI-M 

[MM  Docket  Nos.  84-903.  et  al.;  FHe  Nos. 
BR-4829;  et  aL] 

Calhoun  County  Broadcasting  Co.,  et 
al^  Hearing  Designation  Order 


In  re  applications  of: 

Jesse  R.  Williams  d.b.a. 
Calhoun  County  Broad- 
casting Co.  WJRL.  Cal- 
houn City,  MS. 

For  renewal  of  license 

Jesse  R.  Williams  tr/as 
Tippah  Broadcasting 
Co..  WCSA.  Ripley. 
MS:  Has:  1260  kHz,  500 
W.  NIM). 
For  renewal  of  license 

Kerry    W.    Hill.    Ripley. 
MS:  Req:  1260  kHz.  500 
W.  ND-D. 
For   a   construction   permit 

Jesse  R.  Williams.  Cal- 
houn City.  MS:  Req: 
102.3  MHz,  Channel 
272.  3  kW  (H  a  V).  300 
feet. 

JesM  R.  Williams,  tr/as 
Calhoun  County  Broad- 
casting Co.  (Assignor) 
and  Roger  H.  and 
Ramona  J.  Miller  (As- 
signee); For  consent  to 
the  assignment  of  li- 
cense of  Station  WJRL. 
Calhoun  City.  MS. 


MM  Docket  No.  64- 

903.  File  \os.  BR- 
4829.  BR- 
790202YC.  BR- 
820201 W  VI. 

MM  Docket  No.  64- 

904.  File  Nos.  BR- 
4402.  BR-790202\'E. 
BR-820201XV. 


MM  Docket  .\o.  84- 
905,  File  No.  BP- 
790531.\K. 

File  No.  BPH-10437. 


File  No.  BAL- 
840227ER. 


Memorandum  Opinion  and  Order 

Adopted:  September  26, 1984. 
Released:  January  3, 1985. 
By  the  Commission. 

1.  The  Commission  has  before  it  for 
consideration:  (1)  The  license  renewal 
application  of  Jesse  R.  Williams  d/b  as 
Calhoun  City  Broadcasting  Company  for 
AM  radio  station  WJRL,  Calhoun  City. 
Mississippi;  (2)  the  license  renewal 
application  of  Jesse  R.  Williams  tr/as 


Tippah  Broadcasting  Company  for  AM 
radio  station  WCSA.  Ripley.  Mississippi; 
(3)  the  mutually  exclusive  application  of 
Kerry  W.  Hill  for  a  construction  permit 
for  a  radio  station  specifying  WCSA's 
frequency  and  facilities; '  (4)  an 
application  filed  by  Jesse  R.  Williams 
for  a  construction  permit  for  FM 
Channel  272;  and  (5)  an  application  for 
consent  to  the  assignment  of  the  license 
of  WJRL.  Calhoun  City.  Mississippi, 
from  CaUioun  County  Broadcasting 
Company  to  Roger  H.  and  Ramona  J. 
Miller.  Also  before  us  is  a  petition  to 
deny  the  construction  permit  for  FM 
Channel  272  at  Calhoun  City. 
Mississippi  filed  on  June  15. 1983  by  S. 
Gale  Denley  and  other  related 
pleadings. 

Background 

2.  Each  of  the  applications  outlined 
above,  with  the  exception  of  the 
mutually  exclusive  application  filed  by 
Kerry  Hill,  has  been  filed  by  or  has  had 
as  a  party  to  the  application,  Jesse  R. 
Williams,  Collierville,  Tennessee. 
Commission  action  on  these 
applications  has  been  deferred  due  to 
unresolved  character  issues  involving 
Williams.  In  1974,  Jesse  R.  Williams  (tr/ 
as  Tippah  Broadcasting  Co.)  was  an 
applicant  for  a  new  FM  station  at 
Ripley.  Mississippi.  His  application  was 
mutually  exclusive  with  another 
application  seeking  the  same  channel 
filed  by  Country-Politan  Broadcasting, 
owned  by  Kerry  Hill,  and  the  two 
applications  were  designated  for  a 
comparative  hearing  (Docket  Nos. 
20343-4)  pursuant  to  an  Order  released 
on  February  10. 1975.  On  March  5. 1975. 
Hill  filed  a  petition  to  enlarge  issues.  In 
Country-Politan  Broadcasting,  Inc.,  54 
FCC  2d  61. 64  (Rev.  Bd.  1975) 
misrepresentation,  fraudulent  billing, 
and  discriminatory  programming  issues 
were  added  against  Williams. 

3.  In  addition,  still  pending  and 
unresolved,  are  the  additional  issues 
sought  and  obtained  by  the  then 
Broadcast  Bureau  in  a  petition  to 
enlarge  issues  against  Williams  for 
publishing  an  incorrect  set  of  hearing 
issues  falsely  suggesting  that  the 
Commission  had  accused  Williams' 
competitor  of  concealing  financial 
information  and  of  seeking  a  broadcast 
license  solely  to  enhance  its  political 
interests.  The  review  board  also  noted 
that  such  a  use  of  the  Commission's 
publication  requirement  to  convey 
inaccurate  and  misleading  information 


■  The  mutually  exclusive  application  filed  by 
Kerry  W.  Hill  is  seeking  the  same  facilities  as  the 
authorized  station  but  at  a  site  approximately  0.1 
mile  away. 


1936 
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raised  substantial  questions  as  to 
whether  the  licensee  misused  and  thus 
abused  the  Commission's  procedures. 
Country-Politan  Broadcasting.  Inc..  57 
FCC  2d  92  (Rev.  Bd.  1975).  Before  the 
issues  could  be  tried,  the  two  applicants 
reached  an  agreement  pursuant  to  which 
Williams  sought  to  withdraw  his 
application.  Subsequently.  Williams' 
application  was  dismissed  with 
prejudice  and  Country-Politan's 
application  was  granted.  Country- 
Politan  Broadcasting,  Inc..  60  FCC  2d 
361  (Rev.  Bd.  1976).  review  denied.  68 
FCC  2d  640  (1978).  Consequently, 
however,  the  character  issues  against 
Williams  have  since  remained 
unresolved  resulting  in  the  deferral  of 
the  license  renewal  applications  of 
stations  WJRL  Calhoun  City. 
Mississippi  and  WCSA.  Ripley. 
Mississippi. 

The  Kerry  W.  Hill  (HUl)  Applicatioo 

4.  Also  pending  is  the  mutually 
exclusive  application  of  Hill  for  a 
construction  permit  for  a  radio  station 
specifying  WCSA's  frequency  and 
facilities. 

5.  The  Commission  has  not  yet 
received  Federal  Aviation 
Administration  clearance  for  the 
antenna  tower  proposed  by  the  Hill 
application.  Accordingly,  an  appropriate 
issue  will  be  specified. 

6.  As  part  of  an  amendment  submitted 
on  August  16, 1979.  Hill  submitted  a 
substitute  bank  letter  from  the  Peoples 
Bank.  Ripley.  Mississippi  for  a  loan 
totaling  $75,000.  This  letter  was  to  be  a 
substitute  for  the  one  originally 
submitted  with  the  application.  The 
amendment  also  stated  that  a  "current 
balance  sheet  will  be  provided  within  15 
days."  Such  balance  sheet  was  not 
received  by  the  Commission. 
Consequently,  we  are  unable  to 
determine  whether  Hill  has  sufficient 
funds  to  construct  and  operate  his 
station  as  proposed.  An  appropriate 
issue  will  be  specified. 

7.  Applicants  for  new  broadcast 
stations  are  required  to  give  local  notice 
of  the  filing  of  their  applications  in 
accordance  with  Section  73.3580  of  the 
Commission's  Rules.  They  must  then  file 
proof  of  such  notite  or  certify  that  they 
have  or  will  comply  with  the  public 
notice  requirements.  We  have  no 
evidence,  however,  that  Hill  has  done 
either.  If  he  has  not  already  done  so.  Hill 
will  be  required  to  give  local  public 
notice  and  to  file  a  statement  that  he  has 
complied  with  the  local  public  notice 
requirement  with  the  presiding 
Administrative  Law  Judge  within  30 
days  of  the  release  of  this  Order. 


Character  Issues 

8.  The  character  issues  outlined  above 
that  have  been  added  against  Williams 
are  many  years  old.  The  time  span, 
encompassing  the  alleged  violations 
reflective  of  the  applicant's  character 
and  the  supporting  affidavits  attesting  to 
such  allegations,  ranges  from  1970  to 
1975.  Thus,  some  of  the  allegations  are 
nearing  ten  years  of  age  and  some  are 
well  over  the  ten  year  mark. 
Nevertheless,  due  to  the  gravity  of  these 
pending  issues,  it  has  been  determined 
that  a  single  consolidated  hearing  must 
be  held  to  resolve  these  matters.  The 
renewal  application  of  WJRL  will  be 
designated  to  specify  the  character 
issues  outstanding  against  Williams. 
The  renewal  application  of  WCSA  and 
the  competing  application  of  Kerry  Hill 
for  WCSA's  frequency  and  facilities  will 
be  designated  to  include  consideration 
of  the  character  allegations,  as  well  as 
the  outlined  comparative  issues. 

Allocation  of  Evidentiary  Burdens 

9.  With  respect  to  issues  1  through  5. 
infra,  we  will  allocate  the  burden  of 
proceeding  with  the  introduction  of 
evidence  and  the  burden  of  proof  on  the 
party  requesting  the  issues.*  Although 
allocation  of  the  two  burdens  in  this 
manner  represents  somewhat  of  a 
departure  from  prior  precedent,  it  is 
consistent  with  the  Act  and  our  general 
policy.  For  the  reasons  stated  below  we 
believe  such  treatment  to  be  appropriate 
in  this  case. 

10.  Where,  as  here,  issues  are  raised 
by  a  petition  to  deny  or  a  petition  to 
enlarge  the  issues,  it  is  abundantly  clear 
that  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  gives  the  Commission  the 
discretion  to  place  the  burden  of 
proceeding  with  the  introduction  of 
evidence  and/or  burden  of  proof  on  the 
applicant  or  on  another  party.'  In  DfrE 
Broadcasting.  Co..  1  FCC  2d  78,  80 
(1965),*  we  outlined  a  general  policy  for 


'  The  burden  of  proof  on  ittue  6.  infm.  shall  t)€  on 
lesse  R.  Williams  tr/as  Tippah  Broailcasling 
Company. 

'  The  burden  of  proceeding  with  the  introduction 
of  evidence  and  the  burden  of  proof  shall  be  upon 
the  applicant,  except  that  with  respect  to  any  issue 
presented  by  a  petition  to  deny  or  a  petition  to 
enlarge  the  issues,  such  burden  shall  be  as 
determined  by  the  Commission.  47  U.S.C.  300(e). 

♦  On  review  of  the  D»E  Review  Board  decision, 
we  reversed  that  portion  of  the  Board's  order  which 
assessed  a  comparative  demerit  against  the 
competing  dpplicani  on  an  illegal  importation  issue. 
The  Board  had  held  "that  even  though  it  could  not 
find  affirmatively  that  Centeno  smuggled  hones,  the 
applicant  had  nonetheless  failed  to  carry  its  burden 
of  proof  and  had  not  resolved  all  doubts  about  the 
illegal  importation  question."  We  held  that  the 
better  policy  would  have  been  to  place  both 
burdens  on  the  Bureau.  Id  at  79-aO. 


allocating  evidentiary  burdens  pursuant 
to  our  discretionary  authority  under 
Section  309(e). 

GenerHlly  speaking,  when  hearing  issues 
involving  serious  misconduci  are  designated 
as  a  result  of  a  petition  to  deny  or  a  petition 
to  enlarge  issues,  the  burden  of  proceeding 
with  (he  introduction  of  evidence  and  the 
burden  of  proof  will  be  placed  upon  the  party 
making  the  charges.  We  recognize  that  there 
may  be  cases  in  which  the  departure  from 
this  general  practice  may  be  justified.  In  such 
cases,  the  Commission  will  explain  the 
reasons  for  placing  the  burden  upon  the 
applicant  in  the  order  of  designation. 

The  first  application  of  this  policy  came 
in  Fidelity  Radio,  Inc..  1  FCC  1145, 1147- 
1148  (Rev.  Bd.  1965).  where  a  petitioner 
making  a  misappropriation  of  corporate 
funds  allegation  was  allocated  both 
evidentiary  burdens  with  respect  to  the 
issue  designated. 

11.  Subsequent  to  Fidelity,  exceptions 
have  been  made  to  the  general  policy  set 
forth  in  DA'£'that  petitioners  will  carry 
both  burdens  where  serious  misconduct 
issues  are  raised.  In  particular,  where 
evidentiary  information  associated  with 
such  issues  raised  in  a  petition  have 
been  deemed  to  be  "peculiarly  within 
the  knowledge  of  the  applicant. "  the 
burden  of  proceeding  has  been  placed 
on  the  petitioner  and  the  burden  of  proof 
on  the  applicant.  E.g..  Midwest  Radio- 
Television.  Inc..  18  FCC  2d  1011-1013 
(Rev.  Bd.  1969):  Edgefield-Saluda  Radio 
Co..  5  FCC  2d  148. 153  (Rev.  Bd.  1966). 
On  the  other  hand,  in  cases  where  a 
petitioner  has  merely  brought  forth 
deficiencies  in  an  application,  the 
applicant  has  been  required  to  carry 
both  evidentiary  burdens.  Rust 
Communications  Group,  Inc.,  36  RR  2d 
244.  248-249  (Rev.  Bd.  1976);  Zenith 
Radio  Corp..  56  FCC  2d  1095. 1097  (Rev. 
Bd.  1975):  Radio  Marion,  Inc..  53  FCC  2d 
630,  632  (Rev.  Bd.  1975). 

12.  However,  unlike  the  situation  in 
cases  like  Midwest  Radio  and 
Edgefield-Saluda,  here  an  applicant  is 
faced  with  defending  allegations  of 
misconduct  dating  back  in  timev 
approximately  10  to  15  years.  We  are 
concerned  that  such  a  substantial  period 
of  time  might  make  it  inherently  difficult 
to  obtain  witnesses  and/or 
documentation  to  defend  against  the 
issues  raised.  Given  these  potential 
problems,  the  serious  nature  of  the 
allegations  involved,  and  our  desire  to 
guard  against  a  repeat  of  the  problem  in 
D&E  which  gave  rise  to  our  general 
policy.*  we  believe  it  would  be 
inequitable  in  this  case  to  appli^the 
allocation  procedures  noted  in 
paragraph  11,  above.  In  announcing  our 


*  See  foo***'***'  A  »Kov«. 
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general  policy  in  DFrE.  sitpra.  af  80,  we 
slated  that  it  was  "more  In  accord  with 
concepts  of  basic  fairness  to  require  the 
party  making  [serious]  charges  to  prove 
its  truth."  This  approach  is  most 
compelling  where,  as  here,  the  age  of  the 
allegations  is  substantial.  Thus,  in 
accord  with  our  statutory  discretion 
under  S  309(e)  and  our  general  DBE 
policy,  we  will  allocate  both  evidentiary 
burdens  on  the  party  requesting  the 
issues.* 

The  WJRL  Assignment  Application 

13.  Also  pending  is  an  application  for 
the  voluntary  assignment  of  license  for 
W)RL,  Calhoun  City.  Mississippi,  from 
Calhoun  County  Bro^idcasting  Company 
to  Roger  and  Ramona  J.  Miller  filed  on 
February  27, 1984.  A  grant  of  this 
application  has  also  been  deferred  due 
to  the  unresolved  character  issues 
lodged  against  Williams.  A  review  of 
that  application  indicates  that  the 
Millers  are  legally,  financially  and 
othewise  qualified.  However,  the 
Commission's  basic  policy  with  regard 
to  applications  for  change  in  ownership 
of  a  license  which  has  been  designated 
for  hearing  that  "resolution  of 
outstanding  questions  concerning  the 
qualifications  of  licensee-transferors 

*  *  *  [is]  a  condition  precedent  to 
consideration  of  a  transfer  application." 
G.A.  Richards  et  aL  14  FCC  429,  430 
(1950).  so  that  licensees  can  be  "held 
accountable  for  their  stewardship  and 
will  not  be  allowed  to  evade  the 
consequence  of  their  misconduct  or 
abuse  of  a  license  by  selling  the  station 
at  the  end  of  the  license  period."  1400 
Corp.  (KBMI)  et  aL  4  FOC  2d  71  .'5.  716 
(1966).  Thus,  the  substantial  and 
material  questions  of  fact  which  exist 
concerning  the  qualifications  of  the 
current  licensee  of  WJRL  must  be 
resolved  before  any  assignment  of 
license  may  be  considered.  Accordingly, 
consideration  of  the  assignment 
application  must  be  deferred  pending 
the  outcome  of  the  hearing  designated 
herein.  If,  as  a  result  of  that  hearing  the 
license  renewal  application  of  Calhoun 
County  Broadcasting  Company  is 
granted,  the  assignment  application  will 
be  considered  theroafteii 

The  Application  for  Construction  Permit 
for  FM  Channel  272 

14.  Commission  actiur 
deferred  since  1977  on 


ai 


has  also  been 
application 


•  We  .in-  avtare  Ihdt  a  difft-renl  dlloi..<tiiin 
procedure  was  used  in  Westfini  North  CcmUna 
Broadcastprs.  8  FCC  2d  126  (1947),  a  case  closely 
analo);ous  lo  (he  instant  proceeding.  However,  in 
those  limited  number  of  cases  inhere  age  of  serious 
allegations  is  a  critical  factor,  ^e  now  bi-lieve  that 
basic  fairness  concepts  are  Iwtter  served  if 
petitioners  are  assigned  both  etidentiary  hmxlens.' 


filed  by  Jesse  R.  Williams  for  a 
construction  permit  for  FM  Channel  272. 
On  May  6. 1983,  an  application  for  the 
voluntary  assignment  of  license  of  WJRL 
from  Calhoun  County  Broadcasting 
Company  to  Kerry  Hill  was  filed.' 
included  in  the  WJRL  assignment 
application  was  a  statement  that  upon 
grant,  the  construction  permit  for  FM 
Channel  272  for  Calhoun  City. 
Mississippi  would  also  be  assigned  to 
Kerry  Hill.  A  petition  to  deny  was  filed 
by  S.  Gale  Denley  on  June  15. 1983 
protesting  the  grant  of  the  FM 
construction  permit  application  for  the 
sole  purpose  of  having  it  assigned. 
Pursuant  to  a  letter  dated  November  15, 
1983.  Williams  wrote  to  the  Commission 
seeking  advice  about  what  to  do 
regarding  the  FM  construction  permit 
application  since  the  Commission  to 
date  had  not  taken  action  on  it.  The  staff 
responded  on  December  16, 1983,  and 
informed  Williams  that  according  to  the 
opposition  pleading  filed  by  his  legal 
counsel  against  the  pending  petition  to 
deny  the  construction  permit,  it  was 
understood  that  it  was  Williams'  intent 
to  immediately  assign  the  construction 
permit  application  in  the  event  that  it 
was  granted. 

15.  It  is  a  well  settled  tenet  of 
Commission  policy  that  construction 
permits  are  granted  only  to  qualified 
applicants  who  have  a  bona  fide 
intention  to  construct  the  facilities  they 
propose  and  to  render  a  broadcast 
service.  Northeast  TV  Cablevision 
Corps.,  21  FCC  2d  442,  443  (1970);  Radio 
Longview.  Inc..  19  FCC  2d  966,  967 
(1969);  and  Assignment  and  Transfer  of 
Construction  Permits.  16  FCC  2d  789 
(1969).  See  also  Section  73.3597  of  the 
Rules  and  Regulations.  The  Commission 
will  not  grant  a  construction  permit 
application  to  an  applicant  who  has 
previously  agreed  to  assign  the  permit 
and  thus  has  no  intention  to  construct 
and  operate  as  proposed.  Scott  &  Davis 
Enterprises.  Inc.,  FCC  83-442,  released 
September  27, 1983. 

16.  In  a  letter  to  the  Commission  staff 
on  January  6, 1984,  Williams  reaffirmed 
his  intention  to  assign  the  pending 
construction  permit  applica'ion.  In  light 
ot  Williams'  stated  intent  to  assign  the 
permit,  the  Commission's  above- 
outlined  policy  acts  as  a  bar  to  the  grunt 
of  the  pending  application.  Arcoidingly. 
Williams"  application  for  a  construction 
permit  for  FM  Channel  272  will  be 
di.smissed  with  prejudice.  Also,  the 


'  Pursuant  lo  a  requ'^st  made  by  the  assignor  on 
November  1.  1983.  the  WJRL  assignment  application 
filed  on  May  6. 1983  was  dismisised  Another 
assignment  application  to  assign  the  license  of 
WCS.A  was  filed  on  May  6. 19ty.  That  application 
was  also  dismissed  pursuant  lo  a  request  of  the 
assignor  received  by  the  staff  on  December  9, 198.3. 


petition  to  deny  filed  by  S.  Gale  Denley 
will,  therefore,  be  dismissed  as  moot. 

17.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants,  Jesse  R. 
Williams  tr/as  Tippah  Broadcasting 
Company  and  Kerry  W.  Hill,  are 
qualified  to  construct  and  operate  as 
proposed.  However,  since  the  proposals 
are  mutually  exclusive,  they  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  issues  specified  below. 
Additionally,  the  renewal  applications 
of  Jesse  R.  Williams  d/b  as  Calhoun 
County  Broadcasting  Company  and 
Jesse  R.  Williams  tr/as  Tippah 
Broadcasting  Company  are  also 
designated  for  hearing  on  the  character 
issues  specified  below. 

18.  Accordingly,  it  is  ordered,  that, 
pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding  at  a  time  and  place  to  be 
specified  in  a  subsequent  Order,  upon 
the  following  issues: 

1.  To  determine  whether  Jesse  R. 
Williams,  tr/as  Tippah  Broadcasting 
Company  misrepresented  facts  to  the 
Commission  in  connection  with  the 
conduct  of  its  community  ascertainment 
survey. 

2.  To  determine  whether  Jesse  R. 
Williams,  tr/as  Tippah  Broadcasting 
Company  attempted  to  fraudulently  bill 
advertising  customers  of  Station  WCSA. 

3.  To  determine  whether  the 
programming  practices  of  Jesse  R. 
Williams,  tr/as  Tippah  Broadcasting 
Company  have  been  discriminatory 
towards  the  black  minority  within  the 
service  area  of  Station  WCSA. 

4.  To  determine  the  accuracy  of  a 
publication  of  a  notice  of  hearing  by 
Tippah  Broadcasting  Company  in  the 
Southern  Sentinel,  including  the  farts 
and  circumstances  relating  to  the  nature 
and  extent  of  participation,  if  any,  of  the 
principals  or  agents  of  Tippah  in  such 
publication. 

5.  To  determine  in  light  of  the 
evidence  adduced  under  the  above 
issue: 

(a)  Whether  Tippah  Broadcasting 
Company  has  complied  with  Section 
73.3594  of  the  Commission's  Rules; 

(b)  Whethter  Tippah  Broadcasting 
Company  has  engaged  in  an  abuse  of 
Commission  processes. 

6.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  lo  issues  (1) 
through  [Ti).  above,  whether  Jesse  R. 
Williams,  tr/as  Tippah  Broadcasting 
Company,  has  the  requisite 
qualifications  lo  remain  a  Commission 
licensee. 

7.  To  determine  whether  there  is  a 
reasonable  possibility  that  a  hazard  to 
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air  naviatiun  would  occur  as  a  resull  of 
the  heights  and  locations  of  the  antenna 
towers  proposed  by  Kerry  Hill. 

8.  To  determine  with  rt'Sptrcl  to  the 
cipplicHtiun  of  Kerry  Hill: 

(d)  Whether  the  applicant  has 
avail;il)le  sufficient  funds  to  construct 
and  ope'-ale  as  proposed;  and 

1 1')  Whether,  in  light  of  the  evulence 
adduced  pursuant  to  (:i)  the  ;ipplir:ant  is 
financially  qualiHed. 

9.  In  the  event  it  is  (hterrniiied  that 
J»:s^e  R.  Williams  tr/as  Tippah 
Urciadcasting  Company  possesses  the 
requisite  qualificiitions  to  remain  a 
Commission  licensee,  to  determine 
which  of  the  proposals  woiild.  on  a 
comparative  basis.  Iietter  serve  the 
public  interest. 

10.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications,  if  either,  should  l>egrdntt-d 

11.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  issufts  (1) 
through  (6).  above,  whether  the  renewal 
application  of  Jesse  R.  Wilhams  d/b  as 
Calhoun  County  Broadcasting  Company 
should  l»e  granted. 

19.  It  is  further  ordered,  that  the 
Federal  Aviation  Administration  is 
made  a  parly  to  these  proceedings 

20.  It  is  further  ordered,  that,  in 
accordance  with  Section  :Mi9(e)  r»f  the 
Communications  Act  of  19Ci4.  as 
amended,  the  burden  of  proceeding  with 
the  introduction  of  evidence  and  the 
Ijiirden  of  proof  as  to  issues  (1).  (2)  and 
|3)  shall  be  on  Kerry  Hill;  with  re.spert  to 
issues  (4)  and  (.S)  the  burden  of 
proceeding  with  the  introduction  of 
evidence  and  the  burden  of  proof  shall 
be  on  the  Mass  Media  Bureau. 

21.  It  is  further  ordered.  That  Kerry 
Hill  comply  with  the  local  notice 
provision  of  §  73.3580  of  the 
Commissions  Rules,  as  discussed 
above,  and  advise  the  presiding 
Administrative  Liiw  )udge  as  to 
compliance  within  30  days  of  the  relea.-se 
of  this  Order. 

22.  It  is  further  ordered,  that  in 
addition  to  the  copy  ser\ed  on  the  Chief. 
Fiearing  Branch,  a  copy  of  each 
amendment  filed  in  the  above 
proceeding  subsequent  to  the  date  of 
adoption  of  this  Order  shall  be  served 
on  the  Chief.  Data  Management  Staff. 
Audio  Services  Division.  Mass  Media 
Burtau.  Room  350. 1919  M  St.  NW.. 
Washington.  DC.  20554. 

23.  It  is  further  ordered,  that  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  in  the  above 
proceeding  shall,  pursuant  to  J  1.221(cJ 
of  the  Commission's  Rules,  in  person  or 
by  attorney,  within  20  days  of  the 
mailing  of  this  Order,  file  with  the 
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Commission  in  triplicate  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  to  present  evidence  on  the  issues 
sp«-cified  in  this  Order. 

24.  It  is  further  ordered,  that  the 
applicants  in  the  above  proceeding 
shall,  pursuant  to  Section  311(a)(2|  of 
the  Communications  Act  of  19:^4,  as 
amended,  and  $  73.3594  of  the 
Commission's  rules,  give  notice  of  the 
hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commi.ssion  of  the 
publication  of  such  notice  as  required  by 
§  73.3594(g)  of  the  Rules. 

25.  It  is  further  ordered,  that  the 
application  filed  by  Jesse  R.  Williams 
for  a  construction  permit  for  FM 
Channel  272  is  dismissed  with  prejudice 

26.  It  is  further  ordered,  that  the 
petition  to  deny  filed  by  S.  Gale  Denley 
against  the  application  filed  by  Jesse  R. 
Williams  for  a  construction  permit  for 
l-'M  Channel  272  is  dismissed  as  moot. 

27.  It  is  further  ordered,  that  the 
Secretciry  of  the  Commission,  shall  send, 
by  Certified  Mail— Return  Receipt 
Requested,  a  copy  of  this  Memorandum 
Opinion  and  Order  to  each  of  the  parties 
to  this  proceeding. 

Kederal  Communicatitms  Commission. 
William  |.  Tricarico. 

Sei:rftnry. 

|FR  DtK-..  a.V-950  Filed  1-1 1-65;  8:4.'.  iim| 

aiUJNO  COK  •71I-0MI 


National  Industry  Advisory  Conunittee. 
Common  Carrier  Communications 
Subcommittee;  Meeting 

I*ursuant  to  the  provisions  of  Pub.  I- 
92-463.  notice  is  hereby  given  of  a 
closed  meeting  of  the  Common  Carrier 
Communications  Subcommittee  of  the 
National  Industry  Advisory  Committee 
(NIAC)  to  be  held  Tuesday.  January  29. 
1983.  This  meeting  is  closed  to  the  public 
under  authority  of  Section  10(d)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  as  amended).  The 
Sul»conimittee  will  meet  at  9::jO  a.m.  at 
A7&T  Communications,  1120-20th 
St.'eet,  NW..  Washington.  D  C.  20a'««. 
North  Tower. 

Purpose:  Classified  briefing  concerning 
satellite  communications  mailers. 
Agenda:  As  follows: 

1.  Opening  remarks  by  Chairman. 

2.  Briefing  and  discussion. 

3.  Adjournment. 

For  more  information  aliout  the 
meeting  the  NIAC  Executive  Secretary 
in  the  FCC  Emergency  Communications 


Division  may  be  contacted  at  (202)  6.34- 

1549 

Williiam  |.  Tricarico, 

Si-crf  fory.  FcdernI  Coniniunicatioiis 

lU'mniiisifui. 

|FR  rioc.  85-M51  Filed  t-11-85:  8:45  anij 

BILLING  COM  eTII-OI-ll 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

llie  Federal  Emergency  Management 
Agency  (FFAIA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
follow  ing  information  collection 
packages  for  approval  in  accordance 
with  the  I>aperwork  Reduction  Act  (44 
11  S  C.  Chapter  35). 

Title:  Wri«e  Your-Own  ( WYO) 
IVrigrani. 

Type:  New. 

Abstract:  Under  the  Write- Your-Own 
(WYO)  Program,  private  sector 
insurance  companies  may  offer  flood 
insurance  to  eligible  property  owners. 
The  Federal  Government  is  a  guarantor 
of  flood  insurance  coverage  for  WYO 
Companies  i.ssued  under  the  WYO 
arrangement.  In  order  to  maintain 
adequate  financial  control  over  Federal 
funds,  the  NHP  requires  each  WYO 
Company  to  submit  a  monthly  financial 
report. 

Type  of  Respondents:  Businesses  or 
Other  For-Profit. 

Number  of  Respondents:  40. 

Burden  Hours:  240. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer.  Linda  Shiley.  (202)  646-2624.  500 
C  Street.  SW..  Washington.  D.C.  20472. 

Comments  should  be  directed  to  Mike 
Weinstein.  Desk  Officer  for  FEMA. 
Office  of  Information  and  Regulatory 
Affairs.  OMB,  Rm.  3235,  New  Executive 
Office  Building,  Washington.  DC.  20503. 

DiiUd:  January  7,  1984. 
Walter  \.  Girstanlas. 
UiiTcUir.  Adir.inistnitivf  Support. 
|KR  n<K:  85-9M  Filed  1-11-85;  8:45  ami 
SILLING  COOC  Crit-OI-M 


FEDERAL  MARITIME  COMMISSION 

Agreenoent(s)  Filed 

The  Federal  Maritime  Commission 
hereliy  gives  notice  of  the  filing  of  the 
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following  agreenient(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW,  Room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  D.C.  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  section  572.603 
of  Title  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No:  202-«)001 4-057. 

Title:  Trans  Pacific  Freight  Conference 
(Hong  Kong). 

Parties:  American  President  Lines, 
Ltd. 

Barber  Blue  Sea  Line 

A.P.  Moller-Maersk  Line 

Sea-Land  Service,  Inc. 

United  States  Lines,  Inc. 

Synopsis:  The  proposed  amendment 
would  add  a  new  article  listing  the  name 
and  principal  office  of  each  member  line 
and  would  add  Hapag-Lloyd  AG  as  a 
party  to  the  agreement.  The  parties  have 
requested  a  shortened  review  period 
and  have  submitted  a  petition  for  waiver 
of  the  Commission's  regulations 
pertaining  to  the  form  and  organization 
of  agreements  filed  with  the 
Commission. 

Agreement  No:  217-010712. 

Title:  EAC  Lines  TPS,  LTD. /Thai 
Maritime  Navigation  Space  Charter 
Agreement. 

Parties:  The  East  Asiatic  Company 
Ltd.  A/S  d/b/a  EAC  Lines  Trans  Pacific 
Service  Ltd.  (EAC). 

Thai  Maritime  Navigation  Co.  (TMN) 

Synopsis:  the  proposed  agreement 
would  permit  TMN  to  charter  space 
aboard  EAC  vessels  in  the  trade  from 
United  States  West  Coast  ports  and 
inland  points  via  such  ports  to  ports  in 
Thailand  for  the  carriage  of  cargo 
moving  under  TMN  intermodal  bills  of 
lading.  ^ 

By  Order  of  the  Federal  Maritime 
Commission. 

Bruce  A.  Dombrowski, 

Assistant  Secretary. 

Dated:  January  9. 1985. 
|FR  Doc.  85-1003  Filed  1>11-B5:  8:45  am) 

BILUNG  CODE  <730-01-M        { 


Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 


following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1964. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  Federal 
Maritime  Commission,  1100  L  Street, 
NW,  Room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secrefafy,  Federal  Maritime 
Commission,  Washington.  D.C.  20573. 
within  15  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  section  527.G03 
of  Title  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
commimication  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No:  202-010714. 

Title:  Trans-Atlantic  American  Flag 
Liner  Operations. 

Parties: 

Farrell  Lines  Incorporated 

Sea-Land  Service,  Inc. 

United  States  Lines,  Inc. 

Lykes  Bros.  Steamship  Co..  Inc. 

Synopsis:  The  proposed  agreement 
would  establish  a  conference  of  U.S.  flag 
liner  operators  for  the  carriage  of 
household  goods,  personal  effects  and 
unaccompanied  baggage  moving  under 
U.S.  international  through  government 
bills  of  lading  in  the  trade  between  U.S. 
ports  and  inland  points,  except  Alaska 
and  World  ports,  except  ports  in  the  Far 
East  West  of  130  degrees  West 
Longitude  and  East  of  90  degrees  East 
Longitude.  The  proposed  agreement 
would  also  provide  for  slot  chartering 
among  the  members. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  ianuary  9. 1985. 
Bruce  A.  Dombrowski, 

Assistant  Secretary. 

|FR  Doc.  85-1004  Filed  1-11-W5;  e.in  i!in| 

MLLHia  CODE  fTSO-OI-li 


Agre«inent(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington,  D.C. 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  section  572.603 
of  Title  46  of  the  Code  of  Federal 


Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreeinent. 

Agreement  No.:  202-006190-043. 

Title:  United  States  Atlantic  and  Gulf/ 
Venezuela  Freight  Association. 

Parties: 

Compania  Anonima  Venezolana  De 
Navigacion 

Delta  Steamship  Lines,  Inc. 

Coordinated  Caribbean  Transport, 
Inc. 

Synopsis:  The  proposed  amendment 
would  permit  United  States  Lines  (S.A.) 
Inc.  to  become  a  party  to  the  agreement. 
The  parties  have  requested  a  shortened 
review  period. 

Agreement  No.:  203-007970-005. 

Title:  Pacific  Coast  Committee  of 
Inward  Trans-Pacific  Steamship  Lines. 

Parties: 

Barber  Blue  Sea  Line 

Hapag-Lloyd  AG 

)apan  Line,  Ltd. 

Kawasaki  Kisen  Raisha,  Ltd. 

A.P.  Moller-Maersk  Line 

Mitsui  O.S.K.  Lines,  Ltd. 

Nippon  Yusen  Kaisha 

Sea-Land  Service,  Inc. 

Showa  Line,  Ltd. 

United  States  Lines,  Inc. 

Yamashita-Shinnihon  Steamship  Co., 
Ltd. 

Synopsis:  The  proposed  amendment 
would  modify  the  agreement  to  conform 
with  the  format  requirements  of  the 
Commission's  regulations  and  would 
make  certain  administrative  changes. 

By  order  of  the  Federal  Maritime 
Commission. 

Dated:  January  9, 1985. 
Bruce  A.  Dombrowski, 
Assistant  Secretary. 
[FR  Doc.  85-1005  Filed  1-11-85;  8:45  anri) 

BILUNG  CODE  C/SO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Atlantic  Bancorporation,  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbantcing  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  section  225.23  (a)(2) 
or  (f).  of  the  Board's  Regulation  Y  (12 
CFR  225.23  (a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulaton  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 


1940 


noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Resene  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applicutions 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  February  1. 1985. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta  .  Georgia 
30303: 

1.  Allan  tic  Bancorporation, 
lacksonville.  Florida:  to  acquire  Florida 
Title  &  Mortgage  Company.  )acksonville. 
Florida,  thereby  engaging  in  the 
activities  of  originating  and  servicing 
conventional  and  federally  insured 
residential  mortgage  loans  and  the 
marketing  and  sale  of  such  residential 
mortgage  loans  to  federal  and  private 
institutional  purchasers  in  the 
established  secondary  market. 

B.  Federal  Reser\-e  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  First  State  Bancorp  of  Monticcllo. 
Inc..  Monticello.  Illinois:  to  acquire 
Eskridge  Agency,  Inc..  Hammond. 
Illinois,  thereby  engaging  in  the  general 
brokering  of  all  lines  of  insurance 
coverage  from  offices  in  two  towns 
which  have  populations  not  exceeding 
5,000.  These  activities  would  be 
performed  in  the  towns  of  Monticello 
and  Hammond  and  the  surrounding 
areas. 

2.  How-Win  Development  Co..  Cresco, 
Iowa;  to  acquire  Cresco  Insurance 
Agency.  Inc..  Cresco.  Iowa,  thereby 
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engaging  in  general  insurance  and 
bonding  activities  in  a  town  with  a 
population  not  exceeding  5.000. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  8. 1965. 
WUliam  W.  Wiles. 
Secretary  of  the  Board. 
(PR  Doc.  85-943  Filed  1-11-85:  a45  am) 
MUMQ  COM  ttie^l-ll 


Bankmanagers  Corp^  et  al.; 
Fomruitions  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  §  1842)  and 
section  225.14  of  the  Board's  Regulation 
Y  (12  C.F.R.  225.14)  to  become  a  bank 
holding  company  or  to  acquire  a  bank  or 
bank  holding  company.  The  factors  that 
are  considered  in  acting  on  the 
applications  are  set  forth  in  section  3(c) 
of  the  Act  (12  U.S.C.  §  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a^earing.  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
4. 1985. 

A.  Federal  Reserve  Bank  of  Chicago 
(Frankin  D.  Dreyer.  Vice  President  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Bankmanagers  Corp..  Milwaukee. 
Wisconsin;  to  acquire  100  percent  of  the 
voting  shares  of  Park  Bank  East. 
•Milwaukee.  Wisconsin. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  J.  Hedblom.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  Johnco  Bancshares.  Inc.  Whitehall. 
Wisconsin:  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  John  O.  Melby  &  Co. 
Bank.  Whitehall,  Wisconsin. 


Board  of  Governors  of  the  Federal  Reserve 
System.  January  8, 1985. 
William  W.  Wiles, 
Secretary  of  the  Board. 
(PR  Doc.  85-844  Filed  1-11-85;  8:45  am) 
MLUNO  COOC  MIO-OI-K 


Bankvermont  Corporation,  et  ai.. 
Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  "ompany.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  eivdence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
31. 1985. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  E.  Randall.  Vice  President)  600 
Atlantic  Avenue.  Boston,  Massachusetts 
02106: 

1.  BankVermont  Corporation. 
Burlington,  Vermont;  to  acquire  100 
percent  of  the  voting  shares  of  Oxford 
Bank  and  Trust.  Oxford,  Maine. 

B.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett.  Vice  President)  33 
Liberty  Street.  New  York,  New  York 
10045: 

1.  Midlantic  Banks  Inc.,  Edison,  New 
Jersey:  to  merge  with  Heritage 
Bancorporation,  Jamesburg.  New  Jersey, 
thereby  indirectly  acquiring  Heritage 
Bank.  N.A..  Jamesburg,  New  Jersey. 

C.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Minooka  Bancorp.  Inc..  Minooka, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  83.98  percent  of 
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the  voting  shares  of  Tri-County  Bank  of 
Minooka,  Minooka,  Illinois. 

2.  Westbanco.  Inc.,  Westville,  Illinois; 
to  acquire  45  percent  of  the  voting 
shares  of  Minooka  Bancorp,  Inc., 
Minooka.  Illinois,  thereby  indirectly 
acquiring  Tri-County  Bank  of  Minooka, 
Minooka.  Illinois. 

D.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Wcisz,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1 .  National  City  Bancshares,  Inc.. 
Evansville.  Indiana:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  the 
successor  by  merger  with  an  interim 
bank.  The  National  City  Bank  of 
Evansville.  Evansville,  Indiana. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  7. 1985. 
James  McAfee, 
Associate  Secretary  of  the  Board. 

|FR  Doc.  85-94  Filed  l-ll-fl5:  8:45  ami 

BILUNG  COOE  U10-01-H 


Citizens  Financial  Group,  Inc4 
Formation  of,  Acquisition  by,  or 
{Merger  of  Bank  Holding  Companies; 
and  Acquisition  of  Nonbanklng 
Company;  Correction 

This  notice  corrects  a  previous 
Federal  Register  document  (PR  Doc.  No. 
84-33828),  published  at  page  50783  of  the 
issue  for  Monday,  December  31, 1384. 
Citizens  Financial  Group,  Inc.. 
Providence,  Rhode  Island,  will  indirectly 
acquire  The  Money  Store/Georgia,  Inc.. 
Atlanta,  Georgia,  formerly  MARLA,  Inc., 
Atlanta,  Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  7. 1965.       i 
lames  McAfee, 
Associate  Secretary  of  the  Board. 

|FR  Doc.  85-941  Filed  1-11-85:  8:45  am] 

aiLUNC  COOC  UHMt1-«i 


Compagnie  Financiere  de  Suez  and 
Banque  tndosuez;  Application  To 
Engage  de  Novo  in  Permi8sit)(e 
Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(l]  of  the  Board's  Regulation 
Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  USC 
§  1843(c)(8))  and  §  225.21(a)  of 
Regulation  Y  (12  CFR  225.21(a))  to 
commence  or  to  engage  de  novo,  either 
directly  or  through  a  subsidiary,  in  a 
nonbanking  activity  that  is  listed  in 
§  225.25  of  Regulation  Y  as  closely 


related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  such  activities  will  be 
conducted  throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  31. 1985. 

A.  Federal  Reserve  Bank  of  New  York 

(A.  Marshall  Puckett.  Vice  President)  33 
Liberty  Street,  New  York.  New  York 
10045: 

1.  Compagnie  Financiere  de  Suez  and 
Banque  Indosuez,  both  located  in  Paris, 
France;  to  engage  de  novo  through  their 
subsidiary,  Indosuez  Investment 
Management  Services,  Menlo  Park, 
California,  in  acting  as  an  advisory 
company  for  mortgage  and  real  estate 
investment  trusts;  serving  as  an 
investment  advisor,  as  defined  in 
section  2(A)(20)  of  the  Investment 
Company  Act  of  1940,  to  investment 
companies  registered  under  such  act; 
providing  portfolio  investment  advice  to 
other  persons;  furnishing  general 
economic  information  and  advice, 
general  economic  and  statistical 
forecasting  services  and  industry 
studies:  providing  financial  advice  to 
State  and  local  governments,  such  as 
with  respect  to  the  issuance  of  their 
securities;  and  conducting  such 
incidental  activities  as  are  necessary  to 
carry  out  the  activities  specified  above. 


Board  of  Governors  of  the  Federal  Resirie 
System,  fanuary  8, 1985. 
William  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc.  85-M5  Filed  1-11-85;  8:45  am) 

BILLING  COOE  U1«-ei-M 


Fidelcor,  Inc^  Applications  To  Engage 
de  Novo  In  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  applications  under  §  225.23(a)(3)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(3))  for  the  Boards  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a)),  to  engage  de  novo 
through  national  bank  subsidiaries  in 
deposit-taking,  including  the  taking  of 
demand  deposits,  and  other  activities 
specified  below.  The  proposed 
subsidiaries  will  not  engage  in 
commercial  lending  transactions  as 
defined  in  Regulation  Y.  The  Board  has 
determined  by  order  that  such  activities 
are  closely  related  to  banking.  U.S. 
Trust  Company  (70  Federal  Reserve 
Bulletin  371  (1984)).  Although  the  Board 
is  publishing  notice  of  these 
applications,  under  established  Board 
policy  the  record  of  the  applications  will 
not  be  regarded  as  complete  and  the 
Board  will  not  act  on  the  applications 
unless  and  until  a  preliminary  charter 
for  each  proposed  national  bank 
subsidiary  has  been  submitted  to  the 
Board. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
applications  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  wojld  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 
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Comments  regarding  the  applications 
must  be  received  at  the  Federal  Reserve 
Bank  or  the  ofTices  of  the  Board  of 
Governors  not  later  than  January  31. 
1985. 

A.  Federal  Reser\  e  Bank  of 
Philadelphia  (Thomas  K.  Desch.  Vice 
President)  100  North  6th  Street. 
Philadelphia,  Pennsylvania  19105: 

1.  Fidelcor.  Inc..  Rosemont. 
Pennsylvania;  to  engage  de  novo  through 
its  subsidiary-.  Fidelity  Bank  (Florida). 
N.A.,  Fort  L,auderdale.  Florida:  in 
consumer  credit,  mortgage  lending,  trust 
services,  investment  advisory  services, 
deposit-taking  (including  time  and 
demand  deposits)  and  permissible 
brokerage  services.  These  activities  will 
be  conducted  in  the  Fort  Lauderdale, 
Hollywood,  Pompano  Beach  SMSA. 
Florida  areas. 

2.  Fidelcor.  Inc..  Rosemont. 
Pennsylvania:  to  engage  de  novo  through 
its  subsidiary.  Fidelity  Bank  (New 
Jersey).  .N.A..  Cherry  Hill,  New  Jersey:  in 
consumer  credit,  mortgage  lending,  trust 
services,  investment  advisory  ser\'ices. 
deposit-taking  (including  time  and 
demand  deposits)  and  permissible 
brokerage  services.  These  activities  will 
be  conducted  in  the  New  Jersey  portion 
of  the  Philadelphia-Camden  SMSA  area. 

Board  of  Governors  of  the  Federal  Reserxe 
System.  January  7, 1985. 
JaniM  McAfM, 

Associate  Secretary  of  the  Board. 
(PR  Doc.  85-942  Filed  1-11-85:  8:45  am| 

MJJMO  cow  U10-01-M 


Security  Pacific  Corp.;  Applications  To 
Engage  de  Novo  In  Nont>anking 
Activities 

The  company  listed  in  this  notice  has 
filed  applications  under  {  225.23(a)(3)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(3))  for  the  Boards  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  section  225.21(a)  of 
Regulation  Y  (12  CFR  225.21(a)).  to 
engage  c/e  novo  through  national  bank 
subsidiaries  in  the  making  of 
commercial  loans,  and  other  activities 
specified  below.  The  proposed 
subsidiaries  will  not  engage  in  demand 
deposit  transactions  as  defined  in 
Regulation  Y.  The  Board  has  determined 
by  order  that  such  activities  are  closely 
related  to  banking.  U.S.  Trust  Company 
(70  Federal  Reserve  Bulletin  371  (1984)). 
Although  the  Board  is  publishing  notice 
of  these  applications,  under  established 
Board  policy  the  record  of  the 
applications  will  not  be  regarded  as 
complete  and  the  Board  will  not  act  on 
the  applications  unless  and  until  a 
preliminary  charter  for  each  proposed 


national  bank  subsidiary  has  been 
submitted  to  the  Board. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
applications  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  applications 
must  be  received  at  the  Federal  Reserve 
Bank  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  20, 
1985. 

A.  Federal  Re8er\'e  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco.  California  94105: 

1.  Security  Pacific  Corporation,  Los 
Angeles.  California:  to  engage  de  novo 
through  the  following  national  bank 
subsidiaries  in  making,  acquiring  and 
servicing  commercial  and  consumer 
loans  for  its  own  account,  and  for  the 
account  of  others,  as  well  as  making 
available  deposit  services  (excluding 
demand  deposits):  Security  Pacific 
National  Bank  of  Arizona,  Phoenix, 
Arizona:  Security  Pacific  National  Bank 
of  Colorado,  Denver.  Colorado:  Security 
Pacific  National  Bank  of  Connecticut. 
East  Hartford.  Connecticut:  Security 
Pacific  National  Bank  of  Florida, 
Orlando,  Florida:  Security  Pacific 
National  Bank  of  Georgia,  Atlanta, 
Georgia;  Security  Pacific  National  Bank 
of  Hawaii,  Honolulu.  Hawaii;  Security 
Pacific  National  Bank  of  Illinois. 
Schaumberg,  Illinois:  Security  Pacific 
National  Bank  of  Massachusetts.  Natick. 
Massachusetts:  Security  Pacific  National 
Bank  of  Minnesota.  Bumsville, 
Minnesota;  Security  Pacific  National 
Bank  of  Nevada.  Las  Vegas,  Nevada: 
Security  Pacific  National  Bank  of  New 
Mexico.  Albuquerque.  New  Mexico: 
Security  Pacific  National  Bank  of  New 
York.  White  Plains,  New  York:  Security 


Pacific  National  Bank  of  North  Carolina, 
Charlotte,  North  Carolina;  Security 
Pacific  National  Bank  of  Oregon. 
Portland.  Oregon:  Security  Pacific 
National  Bank  of  Pennsylvania.  King  of 
Prussia,  Pennsylvania:  Security  Pacific 
National  Bank  of  Texas  (Dallas).  Dallas. 
Texas:  Security  Pacific  National  Bank  of 
Texas  (Houston).  Houston,  Texas: 
Security  Pacific  National  Bank  of  Utah, 
Salt  Lake  City.  Utah:  Security  Pacific 
National  Bank  of  Virginia,  McLean, 
Virginia:  Security  Pacific  National  Bank 
of  Washington,  Bellevue.  Wa.shington. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  8. 1985. 
William  W.  Wiles, 

Secrplary  of  the  Board. 

\VR  Dor.  85-946  Filed  1-11-85;  8:45  am) 
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Maryland  Natlonaf  Corp.;  Correction 

This  notice  corrects  a  previous 
Federal  Register  document  (FR  Doc.  No. 
84-16264).  published  at  page  25041  of  the 
issue  for  Tuesday,  June  19, 1984. 
Mar>'land  National  Corp.,  Baltimore, 
Maryland:  to  engage  de  novo  through  its 
proposed  national  bank  subsidiary, 
Maryland  National  Bank/D.C. 
Washington,  D.C..  in  consumer  lending' 
and  deposit  taking  activities.  In 
addition.  Bank  proposes  to  engage 
through  Bank  in  the  following 
nonbanking  services  permissible  under 
S  225.25  of  Regulation  Y  (12  CFR  225.25): 
the  sale  of  travelers  checks,  U.S.  savings 
bonds,  and  money  orders:  certified  and 
cashiers  checks;  personal  credit  cards; 
discount  brokerage  accounts: 
investment  advisory  and  trust  services. 
Bank  also  proposes  to  engage  in 
consumer  financial  planning  and 
counseling,  an  activity  that  the  Board 
has  found  to  be  closely  related  to 
banking  [Citicorp  (Citicorp  Person-to- 
Person  Financial  Centers).  65  Federal 
Reserve  Bulletin  265  (1979)).  and  an 
activity  the  Board  has  proposed  to  add 
to  its  list  of  permissible  nonbanking 
activities  under  §  225.25  of  Regulation  Y. 
(49  FR  9215  (1984)).  Comments  on  this 
application  must  be  in  writing,  and  must 
be  received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
DC.  20551  not  later  than  January  28, 
1985. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  10, 1985. 
lames  McAfee, 
Associate  Secretory  of  the  Board. 

|FR  Doc.  85-1084  Filed  1-11-85;  8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  i 

Food  and  Drug  Adminisfration 

Advisory  Committee  Meeting; 
Amendment  of  Notice 

agency:  Food  and  Drug  /^dminisU-ation. 
action:  Notice. 


summary:  Food  and  Dtu^ 
Administration  (FDA)  is  ameniiing  an 
advisory  committee  notice  to  clarify 
those  portions  of  the  Vaccines  and 
Related  Biological  Produoits  Advisory 
Committee  meeting  vvhicli  are  open  to 
the  public.  The  announcement  of  the 
Vaccines  and  Related  Bidogitai 
Products  Committee  meeting,  which  was 
published  in  the  Federal  Register  of 
December  20. 1984  (49  FR  49514).  is 
revised  to  read  as  follow^: 

Vaccines  and  Related  Biological 
Products  Advisory'  Committee 

Date,  time,  and  piece,  jfinuary  24  and 
25.  9  a.m.,  Bldg.  29.  Rm.  l2l.  88oi) 
Rockville  Pike.  Beth^sda.  MD. 

lype  of  meeting  and  coin tact  person. 
Open  public  hearing,  |anuary  24,  9  a.m. 
to  10  a.m..  unless  public  participation 
does  not  last  that  long;  closed  committee 
discussion.  10  a.m.  to  2  p.m.:  open 
committee  discussion  2  pjn.  to  4:30  p.m.: 
open  committee  discussion,  January  25. 
8:30  a.m.  to  3  p.m.;  Jack  Gertzog.  Center 
for  Drugs  and  Biologies  (HFN-31),  Food 
and  Drug  Administration.  SHOO  Fishers 
Lane,  Rockville,  MD  20857,  301-t4.V 
5455. 

General  function  ufthe,  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  vaccines  and  related 
biological  products  intended  for  use  in 
the  diagnosis,  prevention,  or  treatment 
of  human  diseases.  i 

Agenda — Open  public  fiearnig. 
Interested  persons  requeiting  to  present 
data,  information,  or  viev^s,  orally  or  in 
writing,  on  issues  pendint  before  the 
commuti-e  ".hould  commi  nirat*^  with  the 
coniniitiur  contact  person. 

Opiui  ciimuiiltee  di'icur. •it'll:.  The 
committee  will  continue  its  discussion  of 
the  intr-imurai  research  propram  in  the 
Office  of  Biolr>;;'':s  Rosea  ih  .tii J  Review- 
on  [anu.Try  24.  The  commi»tre  will 
discuss  ipfliifn'a  v  i(:i;inf  formulation 
for  the  1983-86  season  or  January  25. 

C/osed  committee  del  it  ^erot.ionii.  The 
committee  will  review  tiijde  secret  or 
confidential  commercial  nformation 
relevant  to  a  pending  licdnse 
application.  This  portion  of  the  meeting 
will  be  closed  to  permit  i  iscussion  of 


this  information  (5  U.S.C.  552b|c)(4)). 

Dated:  January  7.  ISM. 
Mark  Novitch, 

A  cling  Commissioner  of  Food  and  Dru\;s 
|FR  Doc.  85-958  Filed  1-11-85;  8:45  am] 
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Health  Resources  and  Services     s 
Administration 

Application  Announcement  for  Nurse 
Anesthetist  Tralneeship  Grants 

The  Bureau  of  Health  Professions, 
ifealth  Resources  and  Services 
Administration,  announces  that 
applications  for  Nurse  Anesthetist 
Traineeship  Grants  are  being  accepted 
for  Fiscal  Year  1985  under  the  authority 
of  Section  831  of  the  Public  Health 
Service  Act,  which  was  established  by 
Pub.  L.  96-76  and  extended  bv  Section 
8(1)  of  the  Orphan  Drug  Act  of  1983, 
{Pub.  L.  97-414).  Authorization  for  the 
current  fiscal  year  is  continued  by  the 
Department  of  Labor,  Health  and 
Human  Services  and  Education  and 
Related  Agencies  Appropriation  Act. 
1985,  Pub.  L.  98-619.  enacted  on 
November  8, 1984. 

Section  831  of  the  Public  Health 
Service  Act,  42  U.S.C.  297-l(a)(l), 
authorizes  grants  for  traineeships  to 
prepare  licensed,  registered  nurses  to  be 
nurse  anesthetists  in  eligible  nurse 
anesthetist  programs. 

To  be  eligible  to  receive  support,  an 
applicant  must  be  a  public  or  private 
nonprofit  institution  which  provides  full- 
time  registered  nurses  with  nurse 
anesthetist  training.  The  training 
program  must  be  accredited  by  the 
Council  on  Accreditation  of  Nurse 
Anesthesia  Educational  Programs/ 
Schools  and  must  currently  have  full- 
time  students  who  are  registered  nurses 
who  are  beyond  the  12th  month  of  study. 

The  application  deadline  date  is 
February  22, 1985.  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

1.  Received  on  or  before  tbr  deHdline 
date,  or 

2  Pofitmarked  on  or  before  the 
deadline  date  and  re.jeivud  in  time  for 
submission  for  review,  A  legibly  da'ed 
retiiipl  from  a  commercial  carrier  or  U.S. 
Postal  Service  will  be  accepted  in  lieu  of 
a  postmark.  Private  metered  po.s!marks 
shall  not  be  acceptable  as  proof  ot 
timely  mailing. 

Approximately  S"92,000  is  expected  to 
be  available  in  Fiscal  Year  1:^85  for 
awards  under  Section  031. 

In  determining  the  amount  oi  the  grant 
award,  the  Department  will  use  a 


formula  based  on  the  number  of 
approved  applications  and  the  number 
of  full-time  registered  nurses  who  are 
beyond  the  12th  month  of  study. 

For  specific  guidelines  and 
information  regarding  the  program 
aspects,  contact: 
Division  of  Nursing, 
Bureau  of  Health  Professions, 
Health  Resources  and  Services 

Administration, 
Parklawn  Building,  Room  5C-26, 
5600  Fishers  Lane, 
Rockville.  Maryland  20857. 
Telephone:  (301)  443-6333 

Questions  regarding  grants  policy 
should  be  directed  to: 
Grants  Management  Officer  (A22), 
Bureau  of  Health  Professions, 
Health  Resources  and  Services 

Administration, 
Parklawn  Building,  Room  8C-22, 
5600  Fishers  Lane, 
Rockville,  Maryland  20857. 
•Telephone:  (301)  443-6915 

This  program  is  listed  at  13.124  in  the 
Catalog  of  Federal  Domestic  Assistance 
and  is  not  subject  to  the  provisions  of 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  or  42  CFR  Part  100. 

Dated:  January  7. 1985. 
Robert  Graham,  M.D., 

Administrator.  Assistant  Surgeon  General. 

\V9.  Doc.  85-956  Filed  1-11-85;  8:45  amj 

BILUNG  COOE  4160- 16-M 

Advisory  Committee;  Establishment  of 
Organ  Transplantation  Task  Force 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Pub.  L.  92-463  (5  U.S.C. 
Appendix  I),  the  Health  Resources  and 
Services  Administration  announces  the 
establishment  by  the  Secretary,  HHS.  of 
the  Task  Force  on  Organ 
Transplantation  on  December  21, 1985, 
pursuant  to  Pub.  L.  98-507,  the  National 
Organ  Transplant  Act. 

Designation:  Task  Force  on  Organ 
Transplantation. 

Purpose:  The  Task  Force  on  Organ 
Transplantation  conducts 
comprehensive  examinations  of  the 
medical,  legal,  ethical,  economic,  and 
social  issues  presented  by  human  organ 
procurement  and  transplantation, 
prepares  the  assessment  and  advises  the 
Secretary  wi(h  respect  to  the 
development  of  regulations  for  grants 
under  section  371  of  the  Public  Health 
Service  Act. 

The  Task  Force  makes  an  assessment 
of  immunosuppressive  medications  used 
to  prevent  organ  rejection  in  transplant 


1944 


patients,  including  an  analynis  of  the 
safety,  effectiveness,  and  cost  (including 
cost  savings  from  improved  success 
rates  of  transplantation)  of  different 
modalities  of  treatment:  an  analysis  of 
the  extent  of  insurance  reimbursement 
of  long-term  immunosuppressive  drug 
therapy  for  organ  transplant  patients  by 
private  insurers  and  the  public  sector 
an  identiHcation  of  problems  that 
patients  encounter  in  obtaining 
immunosuppressive  medications:  and  an 
analysis  of  the  comparative  advantages 
of  grants,  coverage  under  existing 
Federal  programs,  or  other  means  to 
assure  that  individuals  who  need  such 
medications  can  obtain  them. 

Authority  for  this  Task  Force  will 
expire  no  later  than  three  months  after 
the  date  on  which  the  Task  Force 
transmits  the  report  required  by  section 
104(c). 

lackieBaum. 

Advisory  Committee  Manof^einent.  (tfficcr. 
HRSA. 

|FR  Doc.  85-7B9  Tiled  1-11-85;  a.45  i.m| 
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DEPARTMENT  OF  THE  iMTEftiOR 

Bureau  of  lomd  Management 

Wilderness  Inventory  and  Study 
Decision;  Butte  District,  MT 

AOCNCV:  Bureau  of  Land  Management. 
Interior  Forest  Service.  Agriculture. 
ACTKNC  Wilderness  Study  Decision. 
Centennial  Mountains  Instant  Study 
Area.  Butte.  Montana  BLM  District,  and 
contiguous  roadless  areas  in  the 
Targhee  National  Forest.  St.  Anthony. 
Idaho  and  the  Beaverhead  National 
Forest.  Dillon.  Montana. 


SUMMARY:  The  Montana  Bureau  of  Land 
Management  (BLM).  the  Beaverhead  and 
Targhee  National  Forests  have 
completed  an  intensive  inventory  to 
determine  if  wilderness  characteristics 
are  present  in  the  Centennial  Mountains 
Instant  Study  Area  and  adjacent  Forest 
Service  roadless  areas.  A  proposed 
wilderness  study  decision  was 
announced  in  the  fuly  12. 1982  Fetierai 
Register  and  was  followed  by  a  30-day 
comment  period  which  ended  in  mid 
August. 

During  the  comment  period.  70 
comments  were  received  concerning  the 
wilderness  characteristics  of  the 
Centennial  Mountains.  Forty-two 
responses  favored  wilderness 
designation  and/or  continuation  of  the 
study.  Sixteen  responses  opposed  the 
study  and/or  wilderness  designation 
and  12  did  not  indicate  position. 


Decision:  The  area  to  be  studied  for 
wilderness  designation  includes  21,774 
acres  of  the  current  Centennial 
Mountains  Primitive  Area.  4.260  acres  of 
contiguous  public  land  (BLM).  4.600 
acres  of  the  Beaverhead  National  Forest. 
Montana  and  42.252  acres  of  the 
Targhee  National  Forest.  Idaho.  Public 
input  identified  several  other  areas  on 
the  Targhee  National  Forest  which  did 
not  meet  wilderness  characteristics  and 
were  excluded  from  further  study.  These 
exclusions  total  a  little  over  212  acres. 
Further  exclusion  on  BLM  lands  is  Vs  of 
an  acre  for  a  small  extension  of  the 
Bean  Creek  road.  Exclusions  on  the 
Targhee  National  Forest  include  73 
acres  for  the  Uttle  Creek  timber  sale,  75 
acres  for  the  Coal  Mine  timber  sale.  8 
acres  for  the  Taylor  Creek  mine  shaft 
and  road,  15  acres  for  the  Tincup  Creek 
State  mine  and  road,  and  41  acres  for 
the  Ching  Creek  and  Ching  Moose 
timber  sales.  The  Federal  Register 
Notice  of  July  12, 1982  proposed  that 
7.194  acres  be  dropped  from  further 
wilderness  study.  With  the  further 
subtraction  of  the  212  acres  mentioned 
above,  the  combined  area  of  the 
remaining  study  area  is  72.674  acres. 

The  Centennial  Mountains  wilderness 
study  area  as  identified  above  will  be 
further  studied  for  potential  inclusion  in 
the  National  Wilderness  Preser\'alion 
System  using  the  procedures  outlined  in 
the  document  entitled,  "Procedures  for 
Wilderness  Review  of  Primitive  and 
Natural  Areas  Formally  Identified  by 
the  BLM  Prior  to  November  1, 1975 
dated  May  1979.  A  joint  environmental 
impact  statement  involving  the  Bureau 
of  Land  Management.  Butte,  Montana, 
the  Targhee  National  Forest,  and  the 
Beaverhead  National  Forest  will  be 
completed  for  the  area  and  submitted  to 
the  Secretary  of  Interior  for  transmission 
to  Congress  by  fanuary  1, 1988. 

DATES:  This  study  decision  will  become 
final  on  or  before  January  15. 1985 
unless  an  amended  decision  is  published 
as  a  result  of  new  information  received 
during  the  fin.il  30  day  protest  period. 

Public  Participation:  Maps  and 
narrative  information  pertinent  to  this 
decision  are  available  for  public 
inspection  at  the  following  locations: 

Butte  BLM  District  Offir*.  106  North 
Parkmont,  Butte,  Montana  59702-33HH 

Targhee  National  Forest.  P.O.  Box  208. 
St.  Anthony,  Idaho  83445 

Beaverhead  National  Forest,  Dillon. 
Montana  .S9725 

FOR  FURTHER  INFORMATION  CONTACT: 

Project  Manager.  Centennial  Mountains. 
Wilderness  Stiidy/EIS,  (406)  494-5059. 


UhU'A:  Ueceml>er  20.  ISI84. 

lack  Mcintosh, 

Uintnt  t  MiiiKijffr. 

\VK  l)(K..  85-81B  Filtti  I-U-CkV  8:45  am) 
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Bureau  of  Reclamation 

Gallup-Navaio  Indian  Water  Supply 
Project.  New  Mexico-Arizona-Utati; 
Witt^drawal  of  the  Draft  Environmental 
Statement 

The  Bureau  of  Reclamation  published 
a  Notice  of  Intent  to  Prepare  an 
Environmental  Statement  for  the  Gallup- 
Navajo  Indian  Water  Supply  Project, 
New  Mexico-Arizona-Utah,  in  the 
Federal  Register,  vol.  44.  No.  91.  dated 
May  9, 1979.  Scoping  meetings  were  held 
in  Gallup.  Crownpoint.  Shiprock,  and 
Farmington.  New  Mexico,  on  November 
2  through  Novemf»er  5, 1981, 
respectively. 

The  Draft  Fjivironmental  Statement 
(DES).  Gallup-Navajo  Indian  Water 
Supply  Project,  New  Mexico- Arizona 
Utah,  was  filed  with  the  Fjivironmental 
Protection  Agency  on  January  24. 1984, 
and  the  Notice  of  Availability  was 
published  in  the  Federal  Register,  vol. 
49,  No.  19,  dated  January  27, 1984.  Public 
hearings  on  the  DES  were  held  in 
C>allup,  New  Mexico;  Windowrock. 
Arizona:  Crownpoint.  New  Mexico: 
Shiprttck.  New  Mexico:  and  Farmington, 
New  Mexico,  on  April  23  through  April 
26.  1984. 

During  the  DES  hearings,  the  Navajo 
Tribal  authorities  advised  Reclamation 
that  the  tribe  is  interested  in  evaluating 
a  new  alternative  plan  prior  to  any 
further  commitment  to  the  proposed 
alternative  plan  (the  Four  Corners  Plan) 
HS  desc^ibed  in  the  DES. 

The  new  alternative  plan  presently 
being  considered  by  the  Navajo  Tribe 
would  require  a  complete  analysis  of 
new  b;ise  data,  environmental  impacts. 
water  requirements,  costs,  engineering, 
economics,  cultural  resources.  iiripaf:ts. 
and  other  facets  related  to  project 
formul.'ition  including  a  new  DES.  At  ii 
niininiuni,  it  would  require  aboal  2  or  3 
years  to  evaluate  this  new  alternative 
after  being  authorized  and  funded  for 
further  study.  Therefore.  Reclamation  is 
withdrawing  the  Draft  Environmental 
Statement.  Gallup-Navajo  Indian  Water 
Supply  Project.  New  Mexico-Arizona- 
lliah. 

If  furttier  planning  is  carried  out  and  a 
Hew  plan  completed,  a  new  DES  will  be 
filed  and  distributed  bv  Reclamation. 
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DHled:  January  6, 198S. 
Robert  A.  Olson. 

Aclinf;  Commiasioner. 

|KR  Doc.  85-947  Filed  1-1^;  »:4S  ami 

BILUNG  CODE  «3tO-0»-M 

I INT-DES  84-681 

Tucson  Aqueduct— Ptiase  B,  Central 
Arizona  Protect,  AZ;  Public  Hearing  on 
Draft  Environmental  Itppact  Statement 


:4' 


Currvidion 

This  coiTe»:t»  an  errii-  in  I  he  Det* nilif^r 
24. 1!»81.  issue  of  the  Federal  Register. 
which  stated  on  page  4lW5(l  tliiil  piihlic 
hearings  would  be  held  in  Tucson, 
Arizona  at  1  p.m.  and  t  p.m.  on  Itifiuary 
20. 1985,  in  the  Tucson  Community 
Center  located  at  260  Sk>ulh  Church 
Street.  This  corrects  the  notice  to  read 
that  the  public  hearing*  to  be  held  in 
Tucson  will  be  held  at  1  p.m.  and  7  p.m. 
on  January  29  (not  lantfary  20  as 
originally  elated)  in  thd  Tuscon 
Community  Center  at  360  South  Churr.h 
Street. 

Dated:  January  «.  196,*". 
Bruce  Blanchard. 

Director,  Office  of  Enviro^menUil  Pntiect 
flevicw. 
[VR  Doc.  85-1010  Filed  l-l  1-85:  8:4.S  am) 

WLLING  CODE  4310-<W-M         | 

Office  of  Surface  Mining  Reclamation 
and  Enforcement       j 

Availability  of  Draft  Environmental 
Impact  Statement  on  the  Proposed 
Area  D.  Expansion  of  the  Rosebud 
Mine,  RosetHid  County,  MT  (Federal 
Coal  Mining  Lease  Na  M-547131) 

agency:  Office  of  SurCare  Mining 
Reclamation  and  Enforcement,  Interior 
ACTION:  Notice  of  availability  of  draft 
environmental  impact  statement  (OSM- 
EI&-19). 


TFJ 


SUMMARY:  The  Office  bf  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
and  the  Montana  Department  of  State 
Lands  are  making  available  a  jointly 
prepared  draft  environmental  impact 
statement  (EIS)  on  the  proposed  Area  D 
expansion  of  the  Rosebud  mine.  The  EIS 
has  been  prepared  to  «ssisf  the 
Department  of  the  Interior  and  the 
Department  of  State  Lunds  (DSL)  in 
making  a  decision  on  the  Western 
Energy  Company  application  to  surface 
mine  coal  approximately  1  mile 
northwest  of  Colstrip,  Montana.  OSM 
and  DSL  are  requesting  that  any 
interested  party  submit  written 
comments  on  the  draft  EIS  to  assist  with 
the  preparation  of  the  final  EIS.  If 


substantial  interest  is  shown,  OSM  and 
DSL  may  hold  a  public  hearing  in  the     > 
vicinity  of  the  mine  during  the  comment 
pt,Tiod. 

DATES:  Comment  period:  Written 
comments  on  the  draft  EIS  must  be 
received  by  4  p.m.  (Mountain  Standard 
Time),  March  4. 1985.  at  the  location 
listed  below,  under  "ADDRESSES.". 

I\iblic  hearing:  Expression  of  interest 
for  a  hearing  should  be  submitted  by  the 
public  at  the  location  listed  below, 
under  "ADDRESSES,"  by  January  18, 
\Wr>. 

ADDRESSES:  Written  comments  and/or 
expressions  of  interest  for  a  public 
hearing:  Hand  deliver  or  mail  to  the 
attention  of  Kit  Walther,  Environmental 
Analysis  Bureau,  Montana  Department 
of  State  Lands,  Capitol  Station,  Helena. 
Montana  59620. 

Availability  of  copies:  Copies  of  the 
draft  EIS  may  be  obtained  from  Allen  D. 
Klein.  Administrator,  Attn:  Charles 
Aibrechl.  Office  of  Surface  Mining. 
Western  Technical  Center,  Second 
Floor,  Brooks  Towers,  1020  Fifteenth 
Street.  Denver,  Colorado  80202,  or  from 
Kit  Walther.  Environmental  Analysis 
Bureau,  Montana  Department  of  State 
l.ands.  Capitol  Station.  Helena.  Montana 
59620. 

FOR  FURTHER  INFORMATION  CONTACr. 
Charles  Albrecht.  Chief,  Environmental 
Analysis  Branch  (telephone:  303-844- 
5656)  at  the  Denver,  Colorado,  location 
given  under  "ADDRESSES.". 
SUPPLEMENTARY  INFORMATION:  Western 
Energy's  Rosebud  mine  is  an  existing 
surface  mine  planned  to  eventually 
cover  22.000  acres  of  land  surrounding 
the  town  of  Colstrip.  Montana.  Of  this 
total,  about  9.000  acres  has  already  been 
permitted  by  OSM  and  DSL.  The 
company  is  now  seeking  approval  to 
mine  68.5  million  additional  tons  of  coal 
over  an  18-year  period  at  an  average 
rate  of  approximately  3.8  million  tons 
per  year.  The  proposed  expansion 
would  add  3,073  acres  to  the  permit  area 
in  sections  13-15,  22-27.  and  35,  T.2  N., 
R.  41  E.,  Montana  P.M.,  of  which  2.615 
acres  wcmid  be  disturbed. 

The  F.IS  analyzes  both  the  18-year 
operation  proposed  for  the  application 
area  and  the  company's  long-range 
plans  in  Area  D  for  the  next  23  years. 
The  long-range  plans  would  eventually 
add  another  1,309  acres  to  the  permit 
area,  bringing  the  permit  total  of  Area  U 
to  4,382  acres  and  the  permit  total  of  the 
Rosebud  mine  to  approximately  13.382 
acres.  Five  alternatives  that  treat  the 
available  range  of  decisions  are 
evaluated  in  the  EIS.  These  include: 
Approve  the  application  as  proposed, 
reject  the  application,  selectively  reject 
approval,  approve  mining  with  special 


conditions,  and  no  action.  OSM  and  DSL 
have  identified  "approve  mining  with 
special  conditions"  as  the  preferred 
alternative. 

Daled:  iHnii.iry  7, 1985. 
Brent  Wahlquii>t. 

Assistant  Direclor.  Technical  Services  and 
lipsrcin:h. 
I KR  Doc.  85-9r3  Filed  1-11-85;  8:45  am] 

B'LUNG  CODE  4310-05-M 


INTERSTATE  COMMERCE 
COMMISSION 

(Decision-Notice  0P5MCF-1 1 

Motor  Carriers;  Finance  Applications 

The  following  applications  seek 
approval  to  consolidate,  purchase, 
merge,  lease  operating  rights  and 
properties,  or  acquire  control  of  motor 
carriers  pursuant  to  49  U.S.C.  11343  or 
11:^44.  Also,  applications  directly  related 
to  these  motor  finance  applications  ( 
such  as  conversions,  gateway 
eliminations,  and  securities  issuances) 
may  be  involved. 

The  applications  are  governed  by  49 
CFR  1182.1  of  the  Commission's  Rules  of 
Practice.  See  Ex  Parte  55  (Sub-No.  44), 
Hiiles  Guverning  Applications  Filed  By 
f4otor  Carriers  Under  49  U.S.C.  §§  11344 
and  11349.  363  I.C.C.  740  (1981).  These 
rules  provide  among  other  things,  that 
opposition  to  the  granting  of  an 
application  must  be  filed  with  the 
Commission  in  the  form  of  verified 
statements  within  45  days  after  the  date 
of  notice  of  filing  of  the  application  is 
published  in  the  Federal  Register. 
Failure  seasonably  to  oppose  will  be 
construed  as  a  waiver  of  opposition  and 
participation  in  the  proceeding.  If  the 
protest  includes  a  request  for  oral 
hen  ring,  the  request  shall  meet  the 
requi.  ements  of  Rule  242  of  the  special 
rules  and  shall  include  the  certification 
required. 

Persons  w  ishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1182.2.  A  copy  of  any 
application,  together  with  applicant's 
supporting  evidence,  can  be  obtained 
from  any  applicant  upon  request  and 
payment  to  applicant  of  $10.00.  in 
accordance  with  49  CFR  1182.2(d). 

Amendments  to  the  requostfor 
aiithorily  will  not  be  accepted  after  the 
date  of  this  publication.  However,  the 
Commission  may  modify  the  operating    . 
authority  involved  in  the  application  to 
conform  to  the  Commission's  policy  of 
simplifying  grants  of  operating  authority. 

We  find,  with  the  exception  of  those 
applications  involving  impediments  (e.g.. 
jurisdictional  problems,  unresolved 
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Titness  questions,  questions  involving 
possible  unlawful  control,  or  improper 
divisions  of  operating  rights)  that  each 
applicant  has  demonstrated,  in 
accordance  with  the  applicable 
provisions  of  49  U.S.C.  11,101. 11302. 
11343. 11344.  and  11349.  and  with  the 
Commission's  rules  and  regulations,  that 
the  proposed  transaction  should  be 
authorized  as  stated  below.  Except 
where  specifically  noted  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  does  it  appear 
to  qualify  as  a  major  regulatory  action 
under  the  Energy  Policy  and 
Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
protests  as  to  the  fmance  application  or 
to  any  application  directly  related 
thereto  filed  within  45  days  of 
publication  (or,  if  the  application  later 
becomes  unopposed),  appropriate 
authority  will  be  issued  to  each 
applicant  (unless  the  application 
involves  impediments)  upon  compliance 
with  certain  requirements  which  will  be 
set  forth  in  a  notification  of 
effectiveness  of  this  decision-notice. 

Appiicant(s)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  the  time 
period  specified  in  the  notice  of 
effectivness  of  this  decision-notice,  or  ^ 
the  application  of  a  non-complying 
applicant  shall  stand  denied. 

By  the  Commission. 
lames  H.  Bayne. 
Sccrftary: 

No.  MC-F-16003:  Blue  &  White  Lines 
of  Arizona.  Inc.  (B&VV  Arizona)  (4001 
South  34th  Street  Phoenix.  AZ  85040)— 
Purchase — Arizona  Bus  Sales.  Inc.  D/B/ 
A  Arizona  Chapter  Enterprises 
(Arizona)  (4001  South  34th  Street. 
Phoenix.  AZ  85040). 

Filed:  November  30. 1984. 

Representative:  S.  Beme  Smith,  Esq.. 
P.O.  Box  1166,  Harrisburg,  PA  17108. 

B&W  Arizona  a  non-carrier,  seeks 
authority  to  purchase  certificate  No. 
MC-162388  and  No.  MC-162388  (Sub- 
No.  1)  of  .Arizona.  The  operating  right.s 
to  be  purcii.ised  authorize  the  irregular- 
route  transportation  of  passengers,  in 
charter  and  special  operations,  between 
points  in  the  U.S.  Arizona  will  be 
controlled  by  Dennis  R.  Ling  through, 
the  transaction.  Mr  Long  also  controls 
Blue  A  While  Lines.  Inc.  and  Biae  & 
White  Lines  of  Florida.  Inc..  both  of 
which  operate  as  motor  common  and 
contract  carriers  of  passengers  in 
interstate  or  foreign  commerce  under 
authorities  issues  in  No.  MC-46614  and 
subs  and  No.  MC-158455.  respet:tively 
Blue  &  White  Lines.  Inc.  and  Mr.  I/>ng 
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also  have  pending  a  proceeding  in  MC- 
F-15925  for  authority  to  acquire  control 
of  Lincoln  Coach  Lines  and  Lincoln 
Coach  Travel.  Inc.  through  the  purchase 
of  issued  and  outstanding  capital  slock 
of  the  two  motor  carriers.  Lincoln  Coach 
Lines  operates  as  a  motor  common  and 
contract  carrier  of  passengers  over 
regular  and  irregular  routes  in  No.  MC- 
120083  and  subs  and  Lincoln  Coach 
Travel.  Inc.  holds  authority  under  No, 
MC-157167  (Sub-No.  1)  to  transport 
passengers  over  irregular  routes  in 
charter  and  special  operations  between 
points  in  the  U.S. 

Note. — (1)  An  application  has  been  filed  for 
temporary  lease  of  the  subject  rights.  (2)  This 
notice  does  not  purport  to  be  a  complete 
description  of  the  operating  rights  of  the 
carriers  involved. 

(FR  Doc.  8&-1054  Filed  1-11-«.S:  8:4.'>  .im| 

WLUNO  COM  703S-«1-«I 


I  Docket  No.  AB-6  (Siit>-233)| 

Burlington  Norttiern  Railroad  Co.; 
At>andonment;  In  Richland  and 
Dawson  Counties,  MT;  Findings 

The  Commission  has  issued  a 
certificate  authorizing  Burlington 
Northern  Railroad  Company  to  abandon 
its  45.38-mile  rail  line  between  Newlon 
)ct.  (milepost  15.3S)  and  Richey 
(milepost  60.73)  in  Richland  and  D.iwson 
Counties,  MT.  The  abandonment 
certificate  will  become  effective  30  days 
after  this  publication  unless  the 
Commission  also  finds  that:  (1)  A 
Hnancially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued:  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  Tmancial  assistance  off^^r  must  be 
filed  with  the  Commission  and  the 
apphcant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  f  Mce  on 
the  lower  left-hand  comer  of  tlie 
envelope  containing  the  offer:  "Rati 
Section.  AB-OFA".  Any  offer  previously 
m.ide  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  re?^:irding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U  B.C.  1090S 
and  49  CFR  Part  1152. 
lames  H.  Bayne, 
Secretary. 

|FR  Dor.  85-1052  Filed  1-11-85;  8:4.=i  am) 
•ItLmG  COOE  703S-01-M 


lOockat  No:  AB-«  (Sut>-23S)| 

Burlington  Northern  Railroad  Co.; 
Abandonment  in  Walla  Walla  County, 
WA;  Findings 

The  Commission  has  issued  a 
certificate  authorizing  Burlington 
Northern  Railroad  Company  to  abandon 
its  4.62-mile  rail  line  between  College 
Place  (milepost  0.00]  and  Baker  Langdon 
(milepost  4.63)  in  Walla  Walla  County. 
WA.  The  abandonment  certificate  will 
become  effective  30  days  after  this 
publication  unless  the  Commission  also 
finds  that:  (1)  A  financially  responsible 
person  Ivas  offered  financial  assistance 
(through  subsidy  or  purchase)  to  enable 
the  rail  service  to  be  continued;  and  (2) 
it  is  likely  that  the  assistance  would 
fully  compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer:  "Rail 
Section.  AB-OFA".  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  Part  1152. 
|ame«  H.  Bayne, 
Seirretary. 
|FR  Doc.  8.T-1053  Filed  1-11-85:  8:45  am| 

WUJMQCOOC  703S-01-W 


■Finance  Docket  No.  301731 

Prairie  Trunk  Railway;  Acquisition  and 
Trackage  Rights  Exemption 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

summary:  Under  49  U.S.C.  10505,  the 
Interstate  Commerce  Commission 
exempts  from  the  requirements  of  49 
use.  11343  the  acquisition  by  Prairie 
Trunk  Railway  of  (1)  a  2.47-miie  rail  line 
between  Springfield  and  Sangamon 
junction.  IL.  owned  by  The  B.dt;more 
and  Ohio  Railroad  Comp.any  (B&O),  (2) 
a  29.87-mile  rail  line  between  Sangamon 
function  and  Boody.  IL.  operated  by 
B*0  and  owned  by  The  Cincinn.iti. 
Indianapolis  and  Western  Railroad 
Company  (CI4W).  a  wholly-owned 
subsidiary  of  BaO,  (3)  BftO's  interest  in 
track;ige  rights  granted  in  a  1973 
aj^reement  between  BAO  and  Illinois 
Central  Gulf  Railroad  Company  (ICC) 
over  approximately  one-half  mile  of 
track  in  Springfield  which  connect.s  with 
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the  2.47-mile  line  described  above,  and 
(4tCI&W'8  interest  in  trackage  rights 
granted  in  a  1921  agreement  between 
CI&W  and  Wabash  Railway  Company 
over  9  miles  of  track  between  Boody  and 
Decatur.  IL.  now  owned  by  the  Norfolk 
and  Western  Railway  Company,  subject 
to  standard  employee  protective 
conditions. 

DATES:  This  exemption  will  be  effective 
February  13. 1985.  Petitions  for 
reconsideration  must  be  filed  by 
February  4, 1985.  Petitions  for  slay  must 
be  filed  by  January  24. 1985. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  30173  to: 

(1)  Office  of  the  Secretary.  Case 
Control  Branch.  Interstate  Commerce 
Commission.  Washington.  DC.  20423. 

(2)  Petitioner's  Representative:  Fritz  R. 
Kahn.  Suite  1100. 1600  L  Street  NW., 
Washington.  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT. 
Louis  E.  Gitomer,  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems.  Inc.,  Room  2227,  Interstate 
Commerce  Commission,  Washington, 
DC  20423,  or  call  289-4357  (DC 
Metropolitan  area)  or  toll  free  (800)  424- 
5403. 

Decided:  (anuary  2. 1985, 

By  the  Commission.  Chairman  Taylor.  Vice 
Chairman  Andre,  Commissioners  Sterrett, 
Cradison.  Simmons,  Lamboley.  and  Strenio. 
James  H.  Bayne. 
Secretary. 
[FR  Doc.  85-1050  Filed  1-11-85;  8:45  am) 

BILUNG  CODE  703S-«1-« 

(Docket  No.  AB-55  (Sub-No.  122)1 

Seaboard  System  Railroad,  Inc.; 
Abandonment  In  Alachua  County,  FL; 
Findings 

The  Commission  has  issued  a 
certificate  authorizing  Seaboard  System 
Railroad,  Inc.  to  abandon  its  5.61-mile 
rail  line  between  Gainesville  (milepost 
SR-704.51)  and  Airbase  (milepost  SR- 
698.9)  in  Alachua  County,  FL.  The 
abandonment  certificate  will  become 
effective  30  days  after  this  publication 
unless  the  Commission  also  finds  that: 
(1)  A  financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 


notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer:  "Rail 
Section,  AB-OFA".  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  Part  1152. 
lames  H.  Bayne, 
Secretary. 
(FR  Doc.  85-1051  Filed  1-11-85:  8:45  am) 

HLUNQ  CODE  703S-01-M 

(Dockot  No.  AB-6  (Sut>-241X)] 

Burlington  Northern  Railroad  Co.; 
abandonment— in  Jasper  County,  Mo; 
Exemption 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  7.62-mile  line  of  railroad  between 
milepost  341.87  near  Carl  Junction  and 
milepost  334.25  near  J&G  Junction. 

Eagle-Picher  Industries,  Inc.  and  the 
Missouri  Highway  and  Transportation 
Commission  filed  letters  in  opposition. 
Applicant  filed  a  clarification  letter 
dated  December  12, 1984. > 

Applicant  has  certified:  (1)  That  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
may  be  rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period.  The  appropriate  State 
agency  has  been  notified  in  writing  at 
least  10  days  prior  to  the  filing  of  this 
notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment-Coshen.  360 1.C.C.  91 
(1979). 

The  exemption  will  be  effective  [30 
days  from  service  of  this  decision) 
(unless  stayed  pending  reconsideration). 
Petitions  to  say  must  be  filed  by  [10 
days  after  service),  and  petitions  for 
reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  [20  days  after 
service)  with:  Office  of  the  Secretary, 


■  The  letter  points  out  that  Eagle-Picher  is  not  a 
shipper  on  the  line.  Also,  the  regulations  at 
H52.50(d)(l)  require  only  that  a  notice  be  served  on 
the  State  Commissions.  It  appears  that  BN  supplied 
the  Stale  Commission  with  a  copy  of  the  exemption 
petition  within  2  days  of  its  request. 


Case  Control  Branch,  Interstate 
Commerce  Commission,  Washington, 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Peter  M.  Lee. 
3800  Continental  Plaza.  77  Main  Street. 
Ft.  Worth.  TX  76102. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  January  10, 1985. 

By  the  Commission,  Heber  P.  Hardy, 
Director,  Office  of  Proceedings. 
James  H.  Bayne. 
Secretary. 
[FR  Doc.  85-1167  Filed  1-11-85;  8:45  am) 

BltXING  CODE  703S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Eukaryotic 
Genetics;  Meeting 

In  accordance  with  the  Federal 
Advisory  Panel  Act,  as  amended.  Pub.  L. 
92-463,  the  National  Science  Foundation 
announces  the  following  meeting. 

Name:  Advisory  Panel  for  Eukaryotic 
Genetics. 

Date  and  Time:  Friday  and  Saturday, 
February  1st  and  2nd,  1985  from  8:30  a.m.  to 
5:00  p.m. 

Place:  Conference  Room  of  Colonial  Ina 
910  Prospect  Street,  La  JoUa,  California  92037. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  DeLill  Nasser. 
Program  Director,  Eukaryotic  Genetic, 
Room  329G  Telephone:  202/357-0112. 

Piupose  of  Advisory  Panel:  To  provide 
advice  and  recommendations 
concerning  support  for  research 
instrumentation. 

Agenda:  To  review  and  evaluate 
research  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C.  52(c). 
Government  the  Sunshine  Act. 

Authority  to  Close  Meeting:  This 
determination  was  made  by  the 
Committee  Management  Officer 
pursuant  to  provisions  of  section  10(d) 
of  Pub.  L.  92-463.  The  Panel 
Management  Officer  was  delegated  the 
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authority  to  make  such  determinations 

by  the  Director.  NSF,  on  July  6. 1979. 

Rebecca  Winkler. 

Committee  Manogemehl  Officer. 

January  9. 1984. 

|FR  Doc.  85-1016  Filed  1-11-85;  8:45  am| 

■UJMO  COW  7SSS-01-4i 


Committee  of  Equal  Opportunities  m 
Science  and  Technotogy;  Meeting; 
Subcommittee  on  Minorities  in  Science 
and  Tectindogy 

In  accordance  with  the  Federal 
Advisory  Committee  Act.  Pub.  L.  92-463, 
the  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Subcommittee  on  Minorities  in 
Science  and  Technology. 

Place:  Room  1242-A.  National  Science 
Foundation.  1800  C  Street.  NW  .  Washington. 
D.C.  20550. 

Dale:  Wednesday  and  Thursday.  January 
30-31. 1905. 

Time:  Wednesday.  9:00-3:30  p-m.; 
Thursday.  9XR-\ZJO. 

Type  of  Meeting:  Open. 

Contact  Person:  Ms.  |ane  Stutsman. 
Executive  Secretary  of  the  Committee. 
National  Science  Foundation.  Rm.  425. 1800  C 
Street  NW..  Washington.  DC.  20550 
Telephone:  202/ 357-941  a 

Purpose  of  Subcommittee:  Responsible  for 
all  Committee  matters  reidting  to  the 
participation  in  and  opportunties  for 
education,  training,  and  research  for 
minorities  in  science  and  technology,  and  the 
impact  of  science  and  technology  on 
minorities. 

Summary  Minutes:  May  be  obtained  from 
the  contact  person  at  the  above  slated 
address. 

Agenda:  The  Subcommittee  is  asked  to 
consider  mechansims  to  increase 
participation  of  minorities  in  Foundation 
programs,  on  research  projects:  to  provide 
advice  to  the  Director  for  the  modification  of 
NSF  polices  and  procedures  relating  to     . 
minority  appointments  on  advisory 
committees,  as  well  as  to  suggest  a 
modification  of  the  internal  distribution  of 
funds  to  implement  this  program. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
January  9. 1965. 
[FR  Doc.  85-1015  Filed  1-11-85;  8:45  am| 
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Committee  on  Equal  Opportunities  in 
Science  and  Tectinology; 
Subcommittee  on  Women  In  Science 
and  Tectindogy 

In  accordance  with  the  Federal 
Advisory  Committee  Act.  Pub.  L  92-463. 
the  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Subcommittee  on  Women  in  Science 
and  Technology. 


Place:  Room  1242-A.  National  Science 
Foundation.  1800  G  Street.  NW.  Washington. 
DC.  20550. 

Date:  Thursday  and  Friday.  January  31- 
February  1. 1985. 

Time:  Thursday.  9:00-5:00  p.m.;  Friday, 
9i)0-Noon. 

Type  of  Meeting:  Open. 

Contact  Person:  Ms.  Jane  Stutsman. 
Executive  Secretary  of  the  Committee, 
National  Science  Foundation,  Rm.  425. 
1800  G  Street,  NW,  Washington,  D.C. 
20550  Telephone:  202/357-9418. 

Purpose  of  Subcommittee: 
Responsible  for  all  Committee  matters 
relating  to  the  participation  in  and 
opportunities  for  education,  training, 
and  research  for  women  in  science  and 
technology,  and  the  impact  of  science 
and  technology  on  women. 

Summary  Minutes:  May  be  obtained 
from  the  contact  person  at  the  above 
stated  address. 

Agenda:  The  Subcommittee  is  asked 
to  consider  mechanisms  to  increase 
participation  of  women  in  Foundation 
programs  and  research  projects;  to 
provide  advice  to  the  Director  for  the 
modiHcation  of  NSF  policies  and 
procedures  relating  to  women 
appointments  on  advisory  committees, 
as  well  as  to  suggest  a  modification  of 
the  internal  distribution  of  funds  to 
implement  this  program. 
M.  Rebecca  Winkler, 
Committee  Management  Officer 
January  9, 1965. 
|FR  Do<:  85-1014  Filed  1-11-85;  &45  am| 
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Conunlttee  on  Equal  Opportunities  in 
Science  and  Technology;  Meeting; 
Task  Group  on  Disabled  Scientists 

In  accordance  with  the  Federal 
Advisory  Committee  Act.  Pub.  L.  92-463. 
the  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Task  Group  on  Disabled  Scientists. 

Place:  Room  1242-A,  National  Science 
Foundation.  1800  G  Street.  NW..  Washington. 
D.C.  20550. 

Dale:  Friday.  February  1, 1985. 

Time:  1:30-5:00  p.m. 

Type  of  Meeting:  Open. 

Contact  Person:  Ms.  Jane  Stutsman. 
Executive  Secretary  of  the  Committee. 
National  Science  Foundation,  Rm.  425, 
1800  C  Street,  NW.,  Washington,  D.C. 
20550  Telephone:  202/357-9418. 

Purpose  of  Subcommittee; 
Responsible  for  all  Committee  matters 
relating  to  the  participation  in  and 
opportunities  for  education,  training, 
and  research  for  handicapped  persons  in 
science  and  technology,  and  the  impact 
of  science  and  technology  on 
handicapped  persons. 


Summary  Minutes:  May  be  obtained 
from  the  contact  person  at  the  above 
stated  address. 

Agenda:  The  Subcommittee  is  asked 
to  consider  mechanisms  to  increase 
participation  of  handicapped  persons  in 
Foundation  programs,  on  research 
projects;  to  provide  advice  to  the 
Director  for  the  modification  of  NSF 
policies  and  procedures  relating  to 
appointments  of  handicapped  persons  in 
advisory  committees,  as  well  as  to 
suggest  a  modification  of  the  internal 
distribution  of  funds  to  implement  this 
program. 

M.  Rebecca  Winkler. 
Committee  Management  Offii.er. 
January  9, 1965. 
|FR  Doc.  85-1013  Filed  1-11-65;  8:45  am| 
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NUCLEAR  REGULATORY 
COMMISSION 

(DodietNa  70-3641 

Babcock  ft  Wilcox;  Receipt  and 
Availability  of  Application  for 
Amendntent  To  Materials  License  No. 
SNM-414 

The  U.S.  Nuclear  Regulatory 
Commission  (The  Commission)  has 
received  a  request  dated  October  31, 
1984  for  issuance  of  an  amendment  to 
Materials  License  No.  SNM-414  for 
operation  of  a  Volume  Reduction 
Services  Facility  at  Babcock  &  Wilcox's 
Parks  Township,  Pennsylvania,  site  to 
receive  and  treat  low-level  radioactive 
waste  containing  byproduct  material. 

If  granted,  the  amendment  would 
authorize  Babcock  &  Wilcox  to  operate 
a  high-force  compactor  and  an 
incinerator  in  order  to  reduce  the 
volume  of  low-level  radioactive  wastes 
generated  by  medical  facilities, 
industries  and  nuclear  power  plants. 
The  Volume  Reduction  Services  Facility 
would  be  installed  in  a  portion  of  the 
Babcock  &  Wilcox  plant  formerly  used 
for  processing  plutonium  fuel  materials 
for  the  nuclear  industry.  Volume- 
reduced  wastes  would  be  shipped  back 
to  the  generators  or  to  licensed  waste 
disposal  facilities. 

In  consideration  of  the  request  for 
license  amendment,  the  Commission 
intends  to  perform  a  safety  evaluation 
and  an  environmental  assessment  of  the 
proposed  activity.  Prior  to  issuance  of 
any  amendment,  the  Commission  will 
have  to  determine  that  the  application 
meets  the  requirements  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  of 
the  Commission's  regulations. 
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The  application  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street  NW.. 
Washington.  D.C..  and  at  the  local 
public  document  room  in  the  Apollo 
Memorial  Library,  Apollo,  Pennsylvania. 

Duted  at  Silver  Spring.  Maryland,  this  7th 
day  of  January  1985. 

For  the  Nuclear  Regulatory  Commission. 
Leland  C.  Rouse. 

Chief,  Advanced  Fuel  and  Spent  Fuel 
Licensing  Branch.  Division  of  Fuel  Cycle  and 
Material  Safety.  NMSS. 
|FR  Doc.  85-1040  Filed  1-11-S5:  8:45  am) 

BILUNG  CODE  7SM-01-M  %. 

IDocket  No.  50-302] 

Florida  Power  Corporation,  et  al.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
72,  issued  to  Florida  Power  Corporation 
(the  licensee),  for  operation  of  the 
Crystal  River  Unit  No.  3  Nuclear 
Generating  Plant  located  In  Citrus 
County,  Florida. 

In  accordance  with  the  licensee's 
application  dated  December  14, 1984.  the 
amendment  would  modify  Technical 
Specification  Tables  4.3.2,  4.3.6,  and 
4.3.7.  and  Technical  Specification 
4.4.3.2.2  to  permit  waiver  of  certain  18- 
month  calibration  frequency 
requirements  for  Cycle  V  provided  the 
surveillance  is  performed  during  Refuel 
V.  The  specific  equipment  covered  by 
this  request  is  as  follows: 

1.  Low  Steam  Generation  Pressure 
(Steam  Line  Rupture  Matrix). 

2.  Pressurizer  Level  (Remote 
Shutdown). 

3.  Steam  Generator  Pressure  (Remote 
Shutdown). 

4.  Pressurizer  Level  (Poet-Accident). 

5.  Steam  Generator  Outlet  Pressure 
(Post-Accident). 

6.  Startup  Feedwater  Flow. 

7.  Power  Operated  Relief  Valve. 
Before  issuance  of  the  proposed 

license  amendment,  the  Commission 
will  have  mad^  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  faci  ity  in 


accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  states  that  because  of  the 
high  plant  capacity  factor  for  this  cycle 
(85%)  and  for  the  year-to-date  (90%),  it 
has  not  had  the  opportunity  to  perform 
all  of  the  specific  18-month  surveillances 
which  require  plant  shutdown.  It  further 
states  that  the  end  of  the  most  limiting 
sur\'eillance  interval,  including  the 
allowable  25  percent  extension,  is 
February  14, 1985,  that  Refuel  V  is 
expected  to  commence  on  March  9. 1985. 
and  that  because  the  requested  time 
extension  of  less  than  one  month  is 
small  (less  than  5%),  the  proposed 
amendment  is  not  likely  to  involve  a 
significant  hazards  consideration.  The 
Commission's  staff  agrees  with  the 
licensee's  evaluation.  We  further 
conclude  that  because  of  the  low 
probabilitty  of  signiHcant  deviations 
from  proper  calibration  during  the  small 
extension  of  time,  the  proposed 
amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  or  a  significant  reduction  in  a 
margin  of  safety.  Since  only  calibration 
of  equipment  is  the  subject  of  the 
change,  it  does  not  create  the  possibility 
of  a  new  or  different  kind  of  accident. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  D.C..  20555.  ATTN: 
Docketing  and  Service  Branch. 

By  February  13. 1985.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 


leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  shoud  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  "sought  to  be 
litigated  in  the  matter,  and  the  bases  for- 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
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Tinal  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  Tmal  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
an  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  Hnal  determination  is 
that  the  amendmetit  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  the  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  D.C.  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commmission's 
Public  Document  Room,  1717  H  Street, 
NW..  Washington.  D.C,  by  the  above 
date.  Where  petitions  are  filed  during 
the  last  ten  (10)  days  of  the  notice 
period,  it  IS  requested  that  the  petitioner 
promptly  sc  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  (800)  325-^000  (in  Missouri 
(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  John  F. 
Sfolz:  petitioner's  name  and  teleptione 
number:  date  petition  was  mailed:  plant 
name:  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Executive  Legal  Director. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC.  20555.  and  to  R.  W. 
Neiser,  Senior  Vice  President  and 
General  Counsel,  Florida  Power 
Corporation.  P.O.  Box  140042.  St. 
Petersburg.  Florida  33733. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions. 


supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(1)  (i)-{v)  an 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington.  D.C,  and  at  the  Crystal 
River  Public  Library.  668  NW.  First 
Avenue,  Crystal  River,  Florida. 

Dated  at  Bpthesdd.  Maryland,  this  8th  day 
of  January  1985. 

For  the  Nuclear  Regulatory  Commission. 

George  W.  RivMbaik. 

Acting  Chief.  Operating  Reactors  Branch  No. 
4.  Division  of  Licensing. 

(PR  Doc  85-1041  Filed  1-11-85:  8:45  am) 
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Advisory  Committee  on  Reactor 
Safeguards,  Sut>committee  on 
Braidwood  Station;  Meeting 

The  ACRS  Subcommittee  on 
Braidwood  Station  will  hold  a  meeting 
on  January  29. 1985.  Room  1046. 1717  H 
Street,  NW,  Washington.  DC. 

The  meeting  will  be  for  the  most  part 
open  to  public'attendance.  However,  a 
portion  of  the  meeting  will  be  closed  to 
discuss  plant  security  relating  to  the 
Braidwood  Station. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Tuesday.  January  29. 1985,  8:30  a.m.  until 
the  conclusion  of  business 

The  Subcommittee  will  continue  to 
review  the  Commonwealth  Edison 
Company's  application  for  an  operating 
license  for  the  Braidwood  Station. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made. 


During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  will  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the 
Commonwealth  Edison  Company,  the 
NRC  Staff,  their  consultants,  and  other 
invited  persons  regarding  this  review. 

Further  information  about  topics  to  be 
discussed,  whether  the  meeting  has 
been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Elpidio  C.  Igne  (telephone  202/634-1414) 
between  8:15  a.m.  and  5:00  p.m..  EST. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Dated:  January  9. 1965. 

.Morton  W.  Libarkin, 

Assistant  Executive  Director  for  Project 
Review. 

(PR  Doc.  85-1042  Filed  l-ll-«5;  8:45  am] 

BIUJNG  CODE  7SMM>1-M 


PEACE  CORPS 

Compliance  Witti  Privacy  Act  of  1974 

agency:  Peace  Corps. 

ACTION:  Notice  of  Adoption  of  Systems 
of  Records. 

summary:  Notice  is  hereby  given  that  in 
accord  with  5  U.S.C  522a(e)(4).  Sec.  3  of 
the  Privacy  Act  of  1974  (hereinafter 
referred  to  as  the  "Act "),  Peace  Corps  is 
adopting  the  notice  of  systems  of 
records  as  set  forth  below. 

This  notice  does  not  include  specific 
identification  of  Office  of  Personnel 
Management  (OPM)  records  in  the 
custody  of  Peace  Corps.  OPM  has 
assumed  responsibility  for  publishing 
government-wide  notices  pertaining  to 
Federal  employee  personnel  records. 

Special  note  should  be  taken  of  the 
Preliminary  Statement  to  the  systems  of 
records.  It  contains  an  indication  of 
general  routine  uses,  general  procedures 
as  to  notification,  access  and  contest, 
and  other  information  applicable  to 
Peace  Corps  records  systems  generally. 
Peace  Corps  desires  to  avoid 
unnecessary  repetition  and  duplication 
in  the  publication  of  ench  system  of 
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records  which  might  make  it  dirficuU  for 
the  public  to  review  and  locate  a  system 
in  which  a  record  might  be  available. 
The  publiciition  on  general  routine  uses 
and  exemptions  does  not  serve  as  an 
indication  that  each  system  will  be 
normally  used  or  usable  fur  each  such 
purpose  or  subject  to  p|ch  such 
exemption. 

EFFECTIVE  DATE:  February  13. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  von  Reyn,  Privacy  Act  Officer, 
Office  of  Administrati\Te  Services.  202 
254-6020  or  Robert  Martin.  Associate 
C;eneral  Counsel,  202-254-7966. 
SUPPLEMENTARY  INFORMATION:  On 
August  27. 1984.  the  Director  of  the 
Peace  Corps  issued  a  notice  in  the 
Federal  Register,  Volume  49  at  pages 
33948  through  33962.  that  the  Peace 
Corps  proposed  to  adopt  the  notice  of 
systems  of  records  published  therein 
and  requested  public  comment  on  the 
notice.  No  comments  were  received 
during  the  sixty  day  comment  period. 
Peace  Corps  is  incorporating  one  change 
in  the  notice  as  published.  The 
Volunteer  Applicant  and  Service  Record 
System  is  being  expanded  to  include  a 
new  information  collection  tool  used  for 
suitability  assessment  for  candidates  for 
Peace  Corps  service.  This  informittion 
collection  increases  the  type  of 
information  maintained,  but  does  not 
change  the  number  of  individuals 
covered  by  the  system,  alter  the  manner 
in  which  the  records  are  indexed  or 
retrieved,  or  alter  the  use  or  intended 
use  of  the  information  in  the  system. 

Effective  December  29, 1981,  the  Peace 
Corps  became  an  independent  agency. 
Prior  to  that  date,  it  was  an  autonomous 
part  of  the  ACTION  agency,  and  was 
covered  by  ACTION'S  Privacy  Act 
regulations  (45  CFR  part  1224).  Becasue 
of  its  independent  status  Peace  Corps  is 
now  adopting  the  notice  of  Systems  of 
Records  and  Routine  Uses  listed  below. 

This  notice  is  issued  in  Washington, 
U.C.  on  January  9, 1985. 
Loral  Miller  Ruppe,  I 

Director.  Peace  Corps. 

Peace  Corps  is  adopting  the  following 
notice  of  systems  of  records: 

Notice  of  Systems  of  Records 
Preliminary  Statement 

The  term  "Agency"  when  used  in  this 
notice  refers  to  the  Peace  Corps. 

Operating  Units — The  names  of  the 
operating  units  within  the  Agency  to 
which  a  particular  system  of  records 
pertains  are  listed  under  the  system 
manager  and  address  section  of  each 
system  notice. 

Official  Personnel  Files — Official 
personnel  files  of  Federal  employees  in 
the  General  Schedule  in  the  custody  of 


the  Agency  are  considered  the  property 
of  the  Office  of  Personnel  Management 
(OPM).  Access  to  such  files  shall  be  in 
accordance  with  such  notices  as  are 
published  by  OPM.  Access  to  such  files 
in  the  custody  of  the  Agency  will  be 
granted  to  individuals  to  whom  such 
files  pertain  upon  request  to  the 
Director.  Office  of  Personnel 
Management,  Peace  Corps,  806 
Connecticut  Avenue,  NW.,  Washington, 
D.C.  20526. 

Files  of  employees  serving  under 
Peace  Corps  appointing  authorities,  i.e.. 
Foreign  Service  and  Expert/consultant, 
which  are  not  specifically  covered  by 
the  OPM  publication,  are  intcr-filed  with 
all  other  personnel  files  and  treated  in 
the  same  manner.  The  OPM  publication 
of  notice  for  official  personnel  files  is 
therefore  adopted  by  reference  for  Peace 
Corps  personnel  files  in  the  custody  of 
the  Agency  provided  however  that 
access,  contests  and  appeals  as  to  any 
such  record  shall  be  processed  as 
provided  in  Peace  Corps  regulations 
under  the  Privacy  Act. 

Various  o^ces  in  the  Agency 
maintain  files  which  contain 
miscellaneous  copies  of  personnel 
material  affecting  Peace  Corps 
employees.  This  would  include  copies  of 
standard  personnel  forms,  evaluation 
forms,  etc.  These  files  are  kept  only  for 
immediate  office  reference  use  and  are 
considered  by  the  Agency  to  be  part  of 
the  personnel  file  system.  The  Agency's 
internal  regulations  provide  that  such 
information  is  a  part  of  the  general 
personnel  files  and  can  only  be 
disclosed  through  the  Director,  Peace 
Corps  Office  of  Personnel  Management 
in  order  that  he  or  she  may  insure  that 
any  material  to  be  disclosed  is  relevant, 
materials,  current,  and  fair  to  the 
individual  employee.  It  is  also  the  policy 
of  the  Agency  to  limit  the  use  of  such 
files  and  to  encourage  the  destruction  of 
as  many  as  possible. 

Statement  of  General  Routine  Uses — 
The  following  general  routine  uses  are 
incorporated  by  this  reference  into  each 
system  of  records  set  forth  herein, 
unless  such  incorporation  is  specifically 
limited  in  t'ne  system  description. 

1.  In  the  event  that  a  record  in  a 
system  of  records  maintained  by  the 
Agency  indicates  any  violation  or 
potential  violation  of  the  law  whether 
civil,  criminal,  or  regulatory  in  nature, 
and  whether  arising  by  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  the  relevant  record  in  this 
system  of  records  may  be  referred  as  a 
routine  use,  to  the  appropriate  agency, 
whether  Federal,  state,  local,  or  foreign 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation,  or  charged  with  enforcing  or 


implementing  the  statute,  rule, 
regulation,  or  order  issued  pursuant 
thereto;  such  referral  shall  also  include 
and  be  deemed  to  authorize  any  and  all 
iippropriate  and  necessary  uses  of  such 
records  in  a  court  of  law  or  before  an 
administrative  board  or  hearing. 

2.  A  record  may  be  disclosed  as  a 
routine  use  to  designated  officers  and 
employees  of  other  agencies  and 
departments  of  the  Federal  government 
having  an  interest  in  the  individual  for 
employment  purposes  including  the 
hiring  or  retention  of  any  employee,  the 
issuance  of  a  security  clearance,  the 
letting  of  a  contract  or  the  issuance  of 
license,  grant  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter  involved,  provided  however,  that 
other  than  information  furnished  for  the 
issuance  of  authorized  security 
clearances,  information  divulged 
hereunder  as  to  full-time  volunteers 
under  the  Peace  Corps  Act  (22  U.S.C. 
2501)  shall  be  limited  to  the  provision  of 
dates  of  service  and  a  standard 
description  of  service  as  heretofore 
provided  by  the  Agency. 

3.  A  record  may  be  disclosed  as  a 
routine  use  in  the  course  of  presenting 
evidence  to  a  court,  magistrate  or 
administrative  tribunal  of  appropriate 
jurisdiction  and  such  disclosed  shall 
include  disclosures  to  opposing  counsel 
in  the  course  of  settlement  negotiations. 

4.  Information  from  certain  systems  of 
records  especially  those  relating  to 
applicants  for  Federal  employment  or 
volunteer  service  may  be  disclosed  as  a 
routine  use  to  designated  officers  and 
employees  of  other  agencies  of  the 
Federal  government  for  the  purpose  of 
obtaining  information  as  to  suitability, 
qualifications  and  loyalty  to  the  United 
States  Government. 

5.  Information  from  records  systems 
may  be  disclosed  to  any  source  from 
which  information  is  requested  in  the 
course  of  an  investigation  to  the  extent 
necessary  to  identify  the  individual, 
infonn  the  source  of  the  nature  and 
purpose  of  the  investigation,  and  to 
identify  the  type  of  information 
requested. 

6.  Information  in  any  system  may  be 
used  as  a  data  source,  for  management 
information,  for  the  production  of 
summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained,  or  for  related 
personnel  management  functions  or 
manpower  studies.  Information  may 
also  be  disclosed  to  respond  to  general 
requests  for  statistical  information 
(without  personel  identification  of 
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individudls)  under  the  Freedom  uf 
Infurmation  Ai:t  or  the  Priv.iry  Act. 

7.  Information  in  any  system  of. 
records  may  be  disclosed  to  a 
Congressional  office,  in  response  to  an 
inquiry  from  any  such  office,  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains. 

8.  A  record  from  any  systems  of 
records  may  be  disclosed  as  a  routine 
use  to  the  National  Archives  and 
Records  Service.  General  Services 
Administration  in  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2906. 

9.  Information  from  records  system 
may  be  disclosed  to  the  U.S. 
Ambassador  or  his  or  her  designee  in 
host  countries  where  the  Peace  Corps 
serves.  Such  release  will  be  made  only 
upon  the  written  certification  by  the 
Ambassador  or  designee  that  the 
information  is  needed  to  perform  an 
official  responsibility.  The  purpose  of 
this  routine  use  is  to  apprise  the 
Ambassador  of  information  that  host 
officials  have,  but  which  cannot  be 
released  to  the  Ambassador,  regarding 
Peace  Corps  employees.  contra<:tors. 
trainees  and  Volunteers.  On  a  case  to 
case  basis,  such  release  is  made  to 
allow  Ambassador  to  knowled)i>eHbly 
respond  to  ofHcial  inquiries  and  deal 
with  in-country  situations  which  are 
within  the  scope  of  the  Ambassador's 
responsibility. 

Location  of  Domestic  and  Overseas 
Offices — The  Agency  maintains  three 
Service  Centers  and  Area  Recruiting 
Offices  in  which  certain  systems  or 
parts  of  systems  are  maintamed.  The 
Service  Centers,  their  addresses,  and  the 
States  within  their  iiihsdictions  are 
listed  below.  In  the  event  of  any  doubt 
as  to  whether  a  record  is  maintained  in 
a  Service  Center  or  Area  Recuiting 
Office,  a  query  may  be  directed  to  the 
Director.  Office  of  Administrative 
Services.  Peace  Corps.  Washington.  D.C. 
20526.  who  shall  furnish  ail  assistance 
necessary  to  locate  a  specific  record. 

New  York  Service  Center.  Peace 
Corps.  26  Federal  PKiza.  Room  IfiOS. 
New  Ycik.  New  York  10278  (States 
serviced:  Massacusetts.  Vermont.  New 
f  lampshire.  Rhode  IsLind.  Delriware. 
New  jersey,  Georgia.  Tennessee. 
Mississippi.  Alabama.  South  Carolina. 
Florida.  D'stricf  of  Culiimbia.  Maryland. 
North  Carolina,  Kentucky.  West  Virginia 
and  Virginia). 

Chicago  Service  Center.  Ptace  Corps. 
3rd  Floor.  10  W.  Jackson.  Chicago. 
Illinois  60604  (States  ser\iced-  New 
Mexico,  Oklahoma.  Louisiana.  Texas. 
Arkansas.  Illiniois.  Indiana,  Minnesot.i. 
Wisconsin.  Kansas.  Missouri,  Iowa. 
Nebraska,  Michigan  and  Ohio). 


San  Fransciso  Service  Center.  Peace 
Corps,  Room  53.1,  211  Main  Street,  Sum 
Francisco,  California  94105  (States 
serviced:  California,  Nevada,  Hawaii. 
Colorado,  Montana,  South  Dakota, 
North  Dakota,  Utah,  Wyoming, 
Washington.  Oregon,  Idaho,  Alaska  and 
Arizona). 

The  Peace  Corps  has  offices  overseas 
and  the  number  fluctuates  from  time  to 
time  as  programs  are  added  or 
withdrawn.  A  complete  list  with  specific 
addresses  will  be  provided  upon  request 
to  the  Director,  Office  of  Adminstrative 
Services.  Peace  Corp,  806  Connecticut 
Avenue.  NW..  Washington.  DC.  20526. 
Any  particular  country  in  which  Peace 
Corps  maintains  a  program  may  be 
addressed  by  writing  to  the  Country 
Director,  c/o  the  American  Fjnhassy  in 
such  country. 

Notification — Individuals  may  inquire 
as  to  whether  any  system  contains 
information  pertaining  to  them  by 
addressing  the  System  Manager  in 
writing.  Such  request  should  include  the 
name  and  address  of  the  individual,  his 
or  her  social  security  number,  and  any 
relevant  data  concerning  the 
information  sought  and,  where  possible, 
the  place  of  assignment  or  employment, 
etc.  In  case  of  any  doubt  as  to  which 
system  contains  a  record,  interested 
individuals  may  contact  the  Director. 
Office  of  Adminstrative  Services,  Peace 
Corps,  Washington.  D.C.  20,i26,  who  has 
overall  supervision  of  records  systems 
and  who  will  provide  assistance  in 
locating  and/or  identifying  appnipriate 
systems. 

Access  and  Contest — In  response  to  a 
written  request  by  an  individual,  the 
appropriate  System  Manager  shall 
arrange  for  access  to  the  requested 
record  or  advise  the  requester  if  no  such 
record  exists.  If  an  individual  wishes  to 
contest  the  content  of  any  record,  he/ 
she  may  do  so  by  addressing  a  written 
request  to  Director,  Administrative 
Services.  Peace  Corps.  806  Connecticut 
Avenue.  NW..  Washington.  D.C.  20526. 
The  Director  shall  provide  ail  necessary 
information  regarding  such  contest  and 
appeal. 

Alphabetical  Listing  of  Systems  of 
Records: 

Arcuunts  Ruceivable  (Colicriion  of  0*:h*f 

(Jldims  R  !cords) — PC-1 
Congressional  Files — PC-2 
Ciinti  actors  and  Cor.sult.jnls  Fili'H — PCr-.i 
Discrimination  Complaint  Files — PC-4 
Employee  Occupationdl  Injury  and  l)ln')8> 

Reports — PC-5 
Employee  Pay  and  Leave  Records — PC-t* 
Information  Gathering  System — PC-7 
l.«»Xal  Files — Staff.  Volunteers,  and 

Applicants — PC-8 
Payment  Records;  Travel  Atithorization  Kil«fS, 

and  Household  Storage  Files — PC-S 


INjace  Corps  Partnership  Donor  Reconis — 

PC-IO 
Persimal  Service  Contracts  Records — PC-11 
Property  Record.s — PC-12 
Security  Records — Peace  Corps  Staff/ 

Volunteers  and  ACTION  Staff— PC-13 
Staff  Applicant  and  Personnel  Records — PC- 

14 
Talent  Bank— PC-1 5 
Travel  Files— PC-16 
Volunteer  Applicant  and  Service  Recunls 

Svslpm— PC-17 


PC-1 


SYSTEM  NAME: 


Accounts  Receivable  (Collection  of 
Debts  Claims  Records). 

SECURITY  classification: 

None.  '' 

system  location: 

Fiscal  Services  Branch,  Office  of 
Financial  Management,  806  Connecticut 
Avenue.  NW.,  Washington,  DC.  20.526. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 
SYSTEM: 

Any  former  or  current  Peace  Corps 
employee,  trainee/volunteer  or  vendor 
allegedly  erroneously  overpaid  by  Peace 
Corps. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  the  following 
records:  1.  Register  of  debts  claimed. 
This  record  consists  of  names  and 
addresses  of  individuals  who  are 
indebted  to  Peace  Corps  including  the 
date  of  the  debt,  a  claim  number,  the 
amount  of  the  debt,  and  the  date  the 
debt  is  paid  if  that  has  occurred.  2. 
Claim  Record  Card.  This  record  consists 
of  the  same  information  in  shorter  form 
as  that  contained  in  the  Register.  3.  File 
Folders.  This  record  consists  of  the 
initial  billing,  follow  up  letters  for 
collection  of  debt  and  related 
correspondence  together  with  a  copy  of 
the  check  or  checks  paying  the  debt  if 
that  has  occurred. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

The  Peace  Corps  Act,  22  U.S.C.  2.5(J1  et 
seq.  The  Budget  and  Accounting  Act  of 
19.50.  Federal  statutes  requiring  and 
perniiiing  the  administrative  settlement 
of  t:l,)ims  by  agencies. 

RURPOSE(S): 

These  records  were  established  to 
contain  information  and  a  record  of  final 
solutions  resulting  from  alleged 
erroneous  payments  by  the  Peace  Corps. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATKGORIES  OF 
USERS  AND  THE  PURPOSES  Of  SUCH  USES: 

Records  in  this  system  niciy  be 
disclosed  in  the  following 
circumstances:  To  the  General 
Accounting  Office  (GAO)  or  the 
Department  of  Justice  in  cases  of 
administrative  error  involving 
overpayment  and  situations  in  which  the 
agency  has  been  unable  to  collect  such 
debt.  Disclosure  may  also  be  made  to 
the  General  Accounting  Office  if  the 
agency  requests  a  waiver  of  repayment 
for  error  caused  by  overpayment  of 
salary  in  excess  to  500  dollars.  Also, 
routine  uses  as  stated  in  the  above 
Preliminary  Statement,  and  disclosure  to 
consumer  reporting  agencies  authorized 
by  5  U.S.C.  552a  (b)(12).  | 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  folders  in 
metal  file  cabinets  with  manipulation 
proof  combination  lock. 

retrievabiuty: 

Records  are  indexed  in  alphabetical 
order. 


safeguards: 

These  records  are  available  only  to 
officials  of  Peace  Corps  having  a  need 
for  such  records  in  the  performance  of 
their  official  duties  and  for  the  routine 
uses  listed  above. 

retention  AND  DISPOSAL: 

These  records  are  maintained  until 
the  settlement  of  a  claim  and  then 
retired  to  the  Federal  Records  Center  to 
be  destroyed  in  accord  with  General 
Records  Schedule  6.1.2. 

system  MANAaER(S)  AND  ADDRESS: 

Chief,  Fiscal  Services  Branch, 
Accounting  Division,  Peace  Corps,  806 
Connecticut  Avenue,  NW..  Washington. 
D.C.  20526. 

NOTIFICATION  PROCEDURE: 

See  the  Notification  paragraph  in  the 
Preliminary  Statement  above  in  this 
notice.  | 

RECORD  ACCESS  PROCEDURES: 

See  the  Access  and  Contest  paragraph 
in  the  Preliminary  Statement  above  in 
this  notice. 


CONTESTING  RECORD  PROCEDURES: 

Same  as  "Record  Access  Procedures." 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  Peace 
Corps  employees  having  knowledge  of 
the  facts. 


PC-2 

SYSTEM  NAME: 

Congressional  Files. 

SECURfTV  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Office  of  Congressional  Relations. 
Peace  Corps.  806  Connecticut  Avenue. 
NW..  Washington.  D.C.  20526. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Members  of  Congress. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  records  in  this  system  consist  of 
bio-data,  voting  records.  Peace  Corps 
concerns  of  members  of  Congress 
affecting  Peace  Corps  and  copies  of 
incoming  and  outgoing  correspondence 
between  Peace  Corps  personnel  and 
members  of  Congress. 

AUTHORmr  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Peace  Corps  Act,  22  U.S.C.  2501  et 
seq. 

PURPOSE(S): 

This  system  was  established  to  keep 
Peace  Corps  officials  informed  as  to 
concerns  of  members  of  Congress  that 
affect  the  Peace  Corps. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  in  this  system  are  not  subject 
to  routine  use  outside  the  Agency  except 
for  routine  uses  number  3.  6.  and  8  in  the 
preceding  Preliminary  Statement. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  in  this  system  are  maintained 
in  file  folders  in  metal  filing  cabinets 
locked  at  the  close  of  the  business  day. 

retrievabiuty: 

Records  in  this  system  concerning 
members  of  committees  concerned  with 
Peace  Corps  legislation  are  filed  by 
Congressional  committee  and  within 
each  committee  alphabetically. 
Congessional  correspondence  is  filed 
alphabetically  by  last  name  of  the 
member. 

SAFEGUARDS: 

Records  in  this  system  are  generally 
available  only  to  Peace  Corps  personnel 
having  a  need  for  such  information  in 
the  performance  of  their  official  duties. 

RETENTION  AND  DISPOSAL: 

Inactive  records  are  held  two  years; 
retired  to  the  Federal  Records  Center  for 


ten  years;  then  offered  to  the  National 
Archives.  Records  are  inactivated  upon 
death,  non-reelection  or  retirement. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Director,  Office  of  Congressional 
Relations,  Peace  Corps,  806  Connecticut 
Avenue,  NW.,  Washington,  D.C.  20526. 

NOTIFICATION  PROCEDURE: 

See  the  Notification  paragraph  in  the 
Preliminary  Statement  above  in  this 
notice. 

RECORD  ACCESS  PROCEDURES: 

See  the  Access  and  Contest  paragraph 
in  the  Preliminary  Statement  above  in 
this  notice. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Record  Access  Procedures." 

RECORD  SOURCE  CATEGORIES 

.  Information  in  system  of  record  is 
obtained  from  the  following  category  of 
sources:  1.  The  Congressional  Directory, 
Congressional  Records,  Congressional 
Quarterly.  Periodicals  and  standard 
reference  materials.  2.  Members  of 
Congress  and  their  staffs.  3.  Peace  Corps 
employees.  4.  Newspaper  and  magazine 
publications. 

PC-3 

SYSTEM  NAME: 

Contractors  and  Consultants  Files. 

SECURITY  CLASSIFICATIONS: 

None. 

SYSTEM  LOCATION: 

Africa.  Inter-America  and  NANEAP 
Operations,  and  Office  of  Training  and 
Program  Support.  Peace  Corps.  806 
Connecticut  Avenue,  NW..  Washington, 
D.C.  20526. 

categories  of  individuals  covered  by  the 
system: 

Individuals  who  are  serving,  have 
served  or  could  serve  as  Contractors/ 
Training  Consultants  for  Peace  Corps 
programs  overseas. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  files  contain  correspondence, 
resumes,  and  other  materials  pertaining 
to  prospective  and  current  personal 
services  contractors,  training 
consultants,  etc. 

AUTHORITY  FOR  MAINTENANCE  Of  THE 

system: 

The  Peace  Corps  Act,  22  U.S.C.  2501  et 
seq. 

PURPOSE(S): 

This  system  was  established  to 
provide  a  source  of  information  to  the 
International  Operations  Contract/ 
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UMI 


Training  Specialists  and  the 
Administrative  Liaison,  OTAPS, 
regarding  regional  program  needs. 

ROUTINC  uses  Oe  NKCOnOS  MAJNTAiMCO  M 
THC  SYSTEM.  IMCtUOMQ  CATEOOMCS  Of 
USCMS  AND  TMK  P\JI(M>SES  OF  SUCH  USCS: 

Subject  to  general  routine  uses  listed 
in  the  above  Preliminary  Statement. 

KNJOCS  AMD  MIACnCtS  PON  STOniNQ, 

NrrmcviMO,  accessing,  retainino,  and 
otSROsmo  or  recokos  m  the  svstem: 

STOIUOC: 

Files  are  maintained  in  folders  in 
metal  file  cabinets  with  three-way 
combination  locks. 

RrnucvAwuTV: 

Records  are  indexed  in  alphabetical 
order.  Alternatively  records  may  be 
indexed  by  skills  categories  but 
alphabetically  within  such  skills 
categories. 

SAFIOUAROS: 

Records  are  available  only  to  Peace 
Corps  staff  who  have  a  need  for  such 
records  in  the  performance  of  their 
duties. 

RCTCNTION  AND  CNSPOSAL: 

These  records  are  reviewed  annually 
and  those  which  are  no  longer  necessary 
for  current  operations  are  destroyed. 

SYSTEM  MANAOER(S)  ANO  AOORESS: 

Contract/Training  Specialist,  Africa, 
Inter-America  or  NANEAP  Operations, 
and  Administrative  Liaison,  Office  of 
Training  and  Program  Support.  Peace 
Corps,  806  Connecticut  Avenue,  N.W.. 
Washington,  DC.  20526. 

notification  PROCEDURE: 

See  the  Notification  paragraph  in  the 
Preliminary  Statement  above  in  this 
notice. 

RECOM>  ACCESS  mOCEDUIKS: 

See  the  Access  and  Contest  paragraph 
in  the  Preliminary  Statement  above  in 
this  notice. 

CONTCSTINO  RCCOMO  PttOCEOURES: 

Same  as  "Record  Access  Procedures." 

RECORD  SOURCE  CATEGORIES: 

The  individual  contractor  or 
consultant  to  whom  the  record  pertains, 
supervisors  and  other  Peace  Corps 
personnel. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISION 
OF  THE  ACT: 

These  records  or  portions  of  these 
records  may  be  exempted  by  authority 
of  5  U.S.C.  552a(k){5). 


PC-4 

SYSTEM  NAMC 

Discrimination  Complaint  Files. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Office  of  Compliance,  Peace  Corps. 
806  Connecticut  Avenue,  NW.. 
Washington.  DC.  20526.  j 

CATEGORIES  OF  INOtVIDUALS  COVERED  SV  THC 
system: 

Any  employee,  applicant  for 
employment.  Peace  Corps  Volunteer, 
trainee,  or  applicant  for  volunteer 
service  who  has  filed  a  complaint  of 
discrimination  against  Peace  Corps. 

CATCOORICS  OF  RECORDS  IN  THE  SYSTEM: 

The  complaint,  correspondence 
related  to  the  complaint,  copies  of 
personnel  records,  investigatory 
materials  and  affidavits,  and 
information  as  to  how  the  complaint 
was  resolved. 

AUTHORtTY  FOR  MAINTENANCE  OF  THE 
system: 

Executive  Order  11478,  29  CFR  Part 
1813.  22  U.S.C.  2504(a),  and  42  U.S.C. 
5057(c). 

purpose(S): 

This  system  was  established  to  record 
actions  taken  on  complaints  of 
discrimination  against  Peace  Corps. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M 
THC  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

Contents  of  these  records  may  be 
disclosed  and  used  as  follows:  a.  To  the 
Equal  Employment  Opportunity 
Commission  or  the  Merit  Systems 
Protection  Board  and  its  Special  Counsel 
for  hearings  and/or  administrative 
appeals  on  a  complaint  of 
discrimination,  b.  To  the  Department  of 
Justice  in  connection  with  any  suits 
brought  against  the  agency  for  alleged 
discrimination,  c.  To  the  Equal 
Employment  Opportunity  Commission 
for  advice  and  counsel  within  its 
jurisdiciton.  d.  Other  routine  uses  as 
stated  in  the  above  Preliminary 
Statement. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  folders  in 
metal  file  cabinets  with  manipulation 
proof  combination  locks  when  not  in 
immediate  use. 

retrievasmjty: 
Records  are  indexed  alphabetically. 


SAFEGUARDS: 

Records  in  the  system  are  available 
only  to  appropriate  personnel  in  the 
Office  of  Compliance  and  other 
designated  officials  of  Peace  Corps  with 
a  need  of  such  records  in  the 
performance  of  their  duties. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  four  years  after 
the  close  of  the  case. 

SYSTEM  MANAOER(S)  ANO  AOORESS: 

Director.  Office  of  Compliance.  Peace 
Corps.  806  Connecticut  Avenue,  NW., 
Washington.  D.C.  20526. 

NOTmCATWH  PROCCOUNC: 

See  the  Notification  paragraph  in  the 
Preliminary  Statement  above  in  this 
notice. 

RECORD  ACCESS  PROCEDURES: 

See  the  Access  and  Contest  paragraph 
in  the  Preliminary  Statement  above  in 
this  notice. 

CONTESTING  RECORD  PROCCOURCS: 

Same  as  "Record  Access  Procedures." 
RCCOMO  SOURCE  CATCOORICS: 

Data  in  this  system  is  obtained  from 
the  following  categories  of  sources:  1. 
Employees,  Volunteers  or  applicants  of 
Peace  Corps  involved  as  complainants, 
witnesses,  etc.  in  discrimination 
complaints.  2.  Reports  of  investigations 
and  other  materials  prepared  by  Equal 
Employment  Opportunity  Officers, 
counsellors  and  investigators.  3.  Copies 
of  Agency  documents  relevant  to  any 
EO  investigation.  4.  Records  of  hearings 
on  complaints.  5.  Records  of  decision  on 
complaints  or  settlements  thereof. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISION 
OF  THC  ACT: 

These  records  or  portions  of  these 
records  may  be  exempted  by  authority 
of  5  U.S.C.  552a  (k)(2)  and  (k)(5). 

PC-5 

SYSTEM  NAME: 

Employee  Occupational  Injury  and 
Illness  Reports. 

SECURrrv  classifkation: 
None. 

SYSTEM  location: 

Maintained  at  Peace  Corps 
Headquarters,  the  Service  Centers  and 
Peace  Corps  countries. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THC 

SYSTEM: 

Peace  Corps  employees  who  have  had 
job-related  injuries  or  illness. 
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CATEOOMES  OF  RECORD*  IN  THE  SYSTEM: 

Reports  of  occupational  injuries  and 
illness  and  medical  reports  with  respect 
thereto. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

The  Occupational  Safety  and  Health 
Act  of  1970.  Executive  Onder  12196. 

PURPOSE(S): 

These  records  were  established  to 
record  information  and  resulting  actions 
pertaining  to  employee  occupational 
injuries  and  illness. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Occupational  injury  and  illness 
reports  are  maintained  in  order  to 
provide  data,  including  statistical  data 
required  by  the  Occupational  Safety  and 
Health  Administration.  Department  of 
Labor.  Other  routine  uses  as  stated  in 
the  above  preliminary  statement. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  folders  in 
metal  file  cabinets  with  ntanipulation 
proof  combination  lock. 


RETRIEV  ability: 

Records  are  indexed  in 
Older. 


alphabetical 


safeguards:  I 

Records  are  available  only  to  Peace 
Corps  employees  having  b  need  for  such 
records  in  the  performance  of  their 
official  duties.  I 

retention  and  disposal: 

Records  in  this  system  are  retained 
indefinitely  pending  issuance  of  final 
retention  schedule  by  the  National 
Archives  and  Records  Service. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief.  Health  and  Benefits  and 
Analysis  Branch,  Office  of  Medical 
Services.  Pe^ce  Corps.  806  Connecticut 
Avenue,  NW..  Washington.  D.C.  20526 

notification  PROCEDURE: 

See  the  Notification  paragraph  in  thf: 
Preliminary  Statement  in  this  notice. 

RECORD  ACCESS  PROCEDURES: 

See  the  Access  and  Contest  paragraph 
in  the  Preliminary  Statement  above  in 
this  notice. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Record  Access  Procedures." 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  the  system  is 
obtained  from  the  following  categories 


of  sources:  Employees  who  have 
suffered  a  work-related  illness  or  injury 
and  Peace  Corps  supervisory  personnel. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISION 
OF  THE  ACT 

These  records  or  portions  of  these 
records  may  be  exempted  by  authority 
of  5  U.S.C.  552a  (k)(2). 

PC-« 

SYSTEM  NAME: 

Employee  Pay  and  Leave  Records. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Office  of  Financial  Management, 
Peace  Corps,  806  Connecticut  Avenue. 
NW..  Washington,  D.C.  20526. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  emioyees  of  Peace 
Corps. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Personnel  actions  employing, 
promoting  and  terminating  employees, 
savings  bond  applications,  advices  of 
allotments,  IRS  tax  levels,  notice  of 
deduction  for  health  insurance. 
Combined  Federal  Campaign,  union 
dues  withholdings  applications,  and 
educational  allowances  for  children  of 
overseas  employees  and  records 
regarding  collections  for  overpayments 
and  time  and  attendance  records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

GAO  Policy  and  Procedures  Manual; 
31  use.  3512:  and  the  Budget  and 
Accounting  Procedures  Act  of  1950. 

PURPOSE(S): 

This  system  was  established  to  record 
moneys  paid,  allotments  authorized, 
leave  earned  and  used,  and  retirement 
benefits  earned. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Information  from  these  records  are 
routinely  provided  as  follows: 

1.  To  the  Treasury  for  payroll  and 
savings  bonds  and  other  deduction 
purposes. 

2.  To  Internal  Revenue  Service  with 
regard  to  tax  matters. 

3.  To  participating  insurance 
companies  holding  policies  with  respect 
to  Federal  employees  employed  by 
Peace  Corps. 

4.  To  Federal  Agency  to  perform 
payrolling  services  for  the  Peace  Corps. 
The  Department  of  Commerce  is 
currently  performing  this  function. 


Also,  other  general  routine  uses  listed 
above  in  the  Preliminary  Statement. 

poucies  and  practices  for  storino, 
retrieving,  accessing,  retaining,  and    ^ 
disposing  of  records  m  the  system: 

storage: 

Records  are  maintained  in  folders  and 
looseleaf  binders  in  metal  file  cabinets 
with  manipulation  proof  combination 
locks.  The  individual  Time  and 
Attendance  records  maintained  by 
designated  timekeepers  throughout  the 
agency  are  stored  in  a  metal  file  cabinet 
with  a  key  lock  or  manipulation  proof 
combination  lock. 

RETRIEV  ABILfTV: 

Records  are  indexed  in  alphabetical 
order. 

SAFEGUARDS: 

Records  in  this  system  are  available 
only  to  employees  of  Peace  Corps  with  a 
need  for  such  records  in  the 
performance  of  their  official  duties. 

RETENTION  AND  DISPOSAL: 

Records  in  this  system  are  maintained 
for  three  years  after  the  end  of  the  fiscal 
year  in  which  an  employee  terminates 
employment  with  Peace  Corps  and  then 
retired  to  the  Records  Center  in 
accordance  with  GAO  instructions  and 
General  Records  Schedule  2.  The  Time 
and  Attendance  sign  in/sign  out  sheets 
are  maintained  for  six  years  in  the 
Agency  Records  Center  and  then 
destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Designated  timekeepers  throughout 
the  agency  and  Chief,  Volunteer  and 
Staff  Payroll  Services  Branch, 
Accounting  Division,  806  Connecticut 
Avenue.  NW.,  Washington.  DC  20526. 

NOTIFICATION  PROCEDURE: 

See  the  Notification  paragraph  in  the 
Preliminary  Statement  above  in  this 
notice. 

RECORD  ACCESS  PROCEDURES: 

See  the  Access  and  Contest  paragraph 
in  the  Preliminary  Statement  above  in 
this  notice. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Record  Access  Procedures." 

RECORD  SOURCE  CATEGORIES: 

Peace  Corps  employees  and  the 
individual  to  whom  the  record  pertains. 

PC-7 

SYSTEM  name: 

Information  Gathering  System. 
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KCMMTV  CLASSmCATIOM: 

None. 

SYSTEM  LOCATKM: 

Office  of  Administrative  Services, 
Peace  Corps,  806  Connecticut  Avenue. 
NW.  Washington.  D.C.  20526. 

CATCoomes  of  mimviouais  covered  by  the 
system: 

(1)  Persons  serving  in,  having  served 
in.  or  who  are  served  by  programs 
initiated  by  Peace  Corps.  (2)  persons 
working  with  Peace  Corps  programs  on 
a  volunteer  basis  and  (3)  the  general 
public  (nationwide  for  media  impact 
studies,  postservice  studies,  etc). 

CATEQOHIES  OF  RECOHDS  IN  THE  SYSTEM: 

The  system  contains  information 
necessary  to  provide  statistical  and 
analytical  data  in  connection  with 
agency  activities  including  volunteer 
projects.  The  agency  anticipates  studies 
is  such  areas  as:  Recruitment,  impact  of 
advertising  campaigns  or  media  on  a 
given  area;  public  awareness  of  Peace 
Corps  programs;  program  effect  in 
particular  demographic  areas;  impact  of 
volunteer  service  on  individuals  after 
service.  Individuals  will  be  asked  to 
complete  a  form  and  will  be  informed  of 
the  particulars  of  a  study,  i.e.,  the 
specific  purpose  of  the  study,  who  is 
conducting  the  study,  the  use  of  the 
information  they  submit;  who  has  access 
to  information;  provisions  of  the  Privacy 
Act;  the  authority  for  collection  of  the 
data;  the  effect  of  nondisclosure:  and  the 
particular  study  title. 

Information  requested  may  include 
names  and  addresses,  relationships  to  a 
particular  agency  activity,  age,  race, 
education,  ethnic  background, 
employment  history,  family  size  and  age 
groups,  marital  status,  volunteer 
program  interest  area,  effect  of 
advertising  on  the  individual.  Although 
it  is  impossible  to  foresee  all 
information  which  will  be  gathered  for 
study,  the  agency  anticipates  that  such 
data  may  be  collected.  Subsystems  of 
records  may  be  set  up  for  relatively 
short  periods  of  time  during  the 
information  gathering  stage.  The  overall 
responsibility  for  these  subsystems 
comes  under  the  Office  of 
Administrative  Services.  Records  will  be 
retained  only  as  long  as  needed  for  the 
study  but  statistical  data  may  be 
retained  after  personal  identifiers  have 
been  removed. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

The  Peace  Corps  Act,  22  U.S.C.  2501. 
et  seq. 


PURFOSE(S): 

This  system  was  established  to 
provide  the  Peace  Corps  with  stdtistical 
and  analytical  data  in  connection  with 
agency  activities. 

NOirriNE  USES  OF  RECOnOS  MAINTAINED  IN 
THE  SYSTEM,  MCLUOINO  CATEGORIES  OF 
USERS  AND  THE  FURPOSCS  OF  SUCH  USES: 

Data  maintained  in  this  system  will  be 
used  to  enable  the  agency  to  carry  out 
its  authorized  functions  in  connection 
with  program  and  project  evalur'tinn  as 
stated  in  routine  use  number  6  in  the 
preliminary  statement  above  in  this 
notice.  Initially,  the  information  will  be 
furnished  by  the  individual  to  the  Peace 
Corps  staff  personnel  or  personnel 
performing  the  study  on  behalf  of  Peace 
Corps.  Such  records  will  be  retained 
only  as  long  as  required  to  complete  the 
work. 

KHJCKS  AND  FRACTKES  FOR  STORING. 
RETRICVINO,  ACCESSING.  RETAINING.  AND 
OISFOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  may  be  maintained  in 
various  fashions.  Material  placed  on 
computers  shall  be  stored  in  disc  packs 
with  tape  backup.  All  records  will,  in 
any  event,  be  maintained  and  filed  in 
rooms  or  cabinets  with  manipulation 
proof  combination  locks  when  not  in 
immediate  use. 

RETRIEVASIUTV: 

Records  are  retrievable  through  name 
or  identifying  number. 

SAFEGUARDS: 

Records  in  this  system  will  be 
available  only  to  appropriate  oersonnel. 
including  staff  or  other  individuals 
working  on  Peace  Corps'  behalf,  having 
a  need  for  such  records  in  the 
performance  of  their  duties. 

RETENTION  AND  OISFOSAL: 

Records  in  this  system  will  be 
maintained  only  so  long  as  necessary  to 
carry  out  the  management  survey  or 
other  function  for  which  they  were 
collected  and  then  will  either  be 
destroyed  or  the  information  may  be 
stored  after  removal  of  all  persiinal 
identifiers. 

SYSTEM  MANAaEII(S)  AND  ADDRESS: 

Director.  Office  of  AfiministrHtive 
Service.  Peace  Corps.  806  Connecticut 
Avenue.  NW,  Washington.  DC.  205;i6. 

NOTIFICATION  PROCEDURE: 

See  the  Notification  paragraph  in  the 
Preliminary  Statement  above  in  this 
notice. 


RECORD  ACCESS  FROCCOUNCS: 

See  the  Access  and  Contest  paragraph 
in  the  Preliminary  Statement  above  in 
this  notice. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Record  Access  Procedures." 

RECORD  SOURCE  CATEOORKS: 

Information  will  be  obtained  from  the 
individual  or  persons  dealing  with  Peace 
Corps  programs. 

PC-« 

SVSTEM  NAME: 

Legal  files — Staff,  Volunteers  and 
Applicants. 

SECuRtrv  classification: 
None. 

system  locatione 

Office  of  the  General  Counsel,  Peace 
Corps.  806  Connecticut  Avenue.  NW. 
Washington,  DC.  20526 

CATEQCmeS  OF  NUMVIOUALS  COVERED  BY  THE 

SYSTEM: 

1.  Applicants  for  employment  with 
Peace  Corps  2.  Staff  employees  of  Peace 
Corps.  3.  Peace  Corps  Volunteers, 
trainees  and  applicants  for  volunteer 
service. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  of  any  legal  matter  affecting 
any  present  or  former  staff  member  or 
Peace  Corps  Volunteers  or  any 
applicant  for  employment  or  volunteer 
service  in  Peace  Corps  whose 
employment  or  service  has  raised  any 
legal  question.  Included  among  the  kinds 
of  records  maintained  are  those 
involving  employee  grievances,  appeals 
from  adverse  actions,  claims  by  and 
against  staff  members,  records 
concerning  litigation  in  which  Peace 
Corps  staff  members  or  Volunteers 
become  involved  as  parties,  legal 
queries  from  staff  members  regarding 
themselves  or  their  employment  and 
answers  thereto  and  any  other  matter 
involving  a  contact  between  a  staff 
member  or  Volunteer  and  an  attorney  of 
the  Office  of  General  Counsel. 

AUTHOMTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

The  Peace  Corps  Act.  22  U.S.C.  2501  et 
seq. 

PURPOSE(S): 

These  records  are  maintained  under 
the  general  authority  of  the  Office  of 
General  Counsel  to  represent  the 
Agency  in  connection  with  its  dealings 
with  its  employees  and  volunteers  and 
the  general  functions  of  the  Office  of 
General  Counsel  to  provide  advice  and 


Federal  Regi8ter  /  Vol.  50,  No.  9  /  Monday.  January  14,  1985  /  Notices 


1957 


CREO  BY  TNC 


counsel  to  the  Director  of  the  Agency 
and  his  or  her  staff.        I 

ROUTINE  USES  OF  RECORDS  MAINTAINCD  IN 
THE  SVSTEM,  INCLUDMO  CikTEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  are  not  routinely 
disclosed  outside  the  Agency  except  in 
the  following  circumstances:  1.  To  the 
Department  of  Justice  in  conjunction 
with  litigation  or  potential  litigation  in 
situations  in  which  the  Department  may 
be  called  upon  to  provide  representation 
to  the  Agency.  1.  In  circsmstances  set 
forth  in  paragraph  1,  3,  5,  7,  and  8  of  the 
general  routine  uses  set  forth  in  the 
Preliminary  Statement.  I 

POUCIES  AND  PRACTICES  FOR  STOftINO, 
RETRIEVINO,  ACCESSING,  RrrAININO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTCtt: 

STORAOC 

Files  are  kept  in  separate  file  folders 
in  cabinets  secured  by  changable 
combination  locks  or  bar  locks  secured 
by  such  combination  locks. 

retrievability: 

Files  are  available  only  to  personnel 
of  the  Office  of  General  Counsel  which 
includes  attorneys  and  confidential 
secretaries. 

retention  AND  DISPOSAL:  I 

Files  are  maintained  for  the  duration 
of  the  litigation  or  other  matter  to  which 
they  refer  or  until  the  applicable 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

General  Counsel,  Peace  Corps,  806 
Connecticut  Avenue,  NW,  Washington, 
D.C.  20526. 

NOTIFICATION  PROCEDURE:  I 

See  the  Notification  paragraph  in  the 
Preliminary  Statement  above  in  this 
notice. 

RECORD  ACCESS  PROCEDURES: 

See  the  Access  and  Contest  paragraph 
in  the  Preliminary  Statement  above  in 
this  notice. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Record  Access  Procedures." 

RECORD  SOURCE  CATEGORIES: 

Data  is  obtained  from  the  following 
categories  of  sources:  1.  Peace  Corps 
applicants  for  employment,  employees, 
volunteers  and  trainees  and  applicants 
for  volunteer  service.  2.  Correspondence 
and  reports  from  persons  and  agencies 
dealing  with  the  agency  and  its 
employees.  3.  Work  product  and 
research  of  lawyers  of  the  office. 


SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISION 
OF  THE  ACT. 

These  records  or  portions  of  these 
records  may  be  exempted  by  authority 
of  5  U.S.C.  552a  (k)(l),  (k)(2),  and  (k)(5). 

PC-9 

SYSTEM  NAME: 

Payment  Records;  Travel 
Authorization  Files;  and  Household 
Storage  Files. 

SECUfirrv  ctASsmcAnoN: 
None. 

SYSTEM  LOCATION: 

Office  of  Financial  Management, 
Fiscal  Services  Branch,  806  Connecticut 
Avenue,  NW,  Washington,  DC.  20526. 

cateoomcs  of  inoiviouals  covered  by  the 
system: 

Any  current  or  former  Peace  Corps 
employee.  Volunteer  or  vender,  or 
person  invited  to  travel  for  Peace  Corps. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  The  Voucher  Payment  Record  is  a 
single  index  card  form  containing  the 
following  data:  Invoice  number  or  date, 
amount  paid,  voucher  and  schedule 
number,  contract  or  purchase  order 
number  and  type  of  payment  (advance, 
partial  or  final].  (2)  The  Schedule  of 
Payments  Records  consist  of  the  invoice 
received,  document  authorizing  the 
action  to  be  taken  such  as  the  travel 
authorization  or  purchase  order  and  the 
voucher  making  the  payment  as  well  as 
the  SF-1166  (Voucher  and  Schedule  of 
Payments)  and  SF-1081  (Voucher  and 
Schedule  of  Withdrawals  and  Credits — 
used  in  government  only),  and  to  which 
other  documents  are  attached.  (3)  The 
Travel  Authorization  records  consists  of 
copies  of  obligated  travel 
authorizations)  travel  vouchers,  receipts, 
records  of  payments  and  other  materials 
related  to  official  travel.  (4)  The  staff 
and  Volunteer  Household  Storage 
records  consists  of  Travel 
Authorization,  a  copy  of  the'invoice  for 
payment  and  record  of  partial  payment 
form. 

AUTHORfTV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

The  Peace  Corps  Act,  22  U.S.C.  2501  et 
seq;  The  Budget  and  Accounting  Act  of 
1921;  Accounting  and  Auditing  Act  of 
1950;  and  the  Federal  Claim  Collection 
Act  of  1966. 

PURPOSE(S): 

The  purpose  of  this  system  is  to 
record  payments  made  as  a  result  of 
purchase  orders,  travel  authorizations, 
or  other  authorization  documents. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

The  contents  of  these  records  may  be 
disclosed  and  used  as  follows:  a.  To 
appropriate  officials  in  the  Department 
of  Treasury,  b.  To  the  household  storage 
vendor  in  the  event  there  is  a 
discrepancy  between  the  vendor  and 
Peace  Corps  records,  c.  Subject  to 
routine  uses  listed  in  the  above 
Preliminary  Statement. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RET1MEV1NG,  ACCtSSINO,  RETAMINO,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  filing  cabinets 
with  bar  locks,  key  locks  or 
manipulation  proof  combination  locks 
when  not  in  immediate  use. 

RETRKVABIUrV: 

Records  are  filed  alphabetically  by 
last  name  or  numerically  by  schedule 
number. 

SAFEGUARDS: 

Records  are  available  only  to 
appropriate  Fiscal  Services  Branch 
personnel  and  other  appropriate 
officials  of  Peace  Corps  with  the  need 
for  such  records  in  the  performance  of 
their  duties. 

RETENTION  AND  DISPOSAL: 

Records  are  held  for  three  years  and 
retired  to  the  Federal  Records  Center  in 
accordance  with  General  Accounting 
Office  instructions  and  General  Records 
Schedule  6.  Staff  and  Volunteer 
household  storage  records  are  retained 
for  two  years  after  termination  or 
retirement  and  retired  to  the  Federal 
Records  Center. 

SYSTEM  MANAGER<S)  ANO  ADDRESS: 

Chief,  Fiscal  Services  Branch, 
Accounting  Division,  Peace  Corps.  806 
Connecticut  Avenue,  NW.,  Washington, 
D.C.  20526. 

NOTIFICATION  PROCEDURE: 

See  the  Notification  paragraph  in  the  • 
Preliminary  Statement  above  in  this 
notice. 

RECORD  ACCESS  PROCEDURES: 

See  the  Access  and  Contest  paragraph 
in  the  Preliminary  Statement  above  in 
this  notice. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Record  Access  Procedures." 

RECORD  SOURCE  CATEGORIES: 

Data^s  obtained  from  documents 
provided  by  the  individual  or  the 
vendor. 
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svSTEM  name: 

Peace  Corps  Partnership  Dwnor 
Records. 

SECunrrv  CLASSincATiON: 
None. 


svsTUt  location: 

Peace  Corps,  Office  of  Private  Sector 
Development.  806  Connecticut  Avenue. 
NW..  Washington.  D.C.  20526. 

catcoomies  of  inoiviouals  covered  bv  the 
system: 

Individuals  requesting  information  on 
how  to  join  and/or  information  on 
current  projects  seeking  support  in  the 
Peiice  Corps  Partnership  Program. 

CATEGOIIIES  OF  RECOIIOS  IN  THE  SYSTEM: 

Currently  in  hard  copy  form  but  will 
be  computerized.  Consists  of  name, 
organization  (if  appropriate),  current 
home/business  address  and  telephone 
number,  amount  of  contribution,  name 
of  project  supporting  and  source  that 
prompted  interest  in  the  program. 

AUTHORITY  FOR  MAINTENANCE  Of  THE 
SYSTEM: 

The  Peace  Corps  Act.  22  U.S.C.  2501 

pt.  seq. 

PtIRPOSE: 

This  system  is  being  established  to 
provide  a  continuing  source  of  donors  to 
the  Peace  Corps  Partnership  Program. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

information  in  these  records  will  be 
used  by  the  Peace  Corps  to  inform 
individuals  who  have  expressed  an 
interest  in  the  Partnership  Program,  how 
to  join  and  about  new  projects  on  a 
regular  basis.  Information  in  this  system 
is  also  subject  to  routine  uses  3,  6,  7.  and 
8  as  listed  above  in  the  Preliminary 
Statement. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Records  are  currently  maintained  in 
hard  copy  form  which  are  kept  in  locked 
files  when  not  in  immediate  use  in  a 
building  with  a  24  hour  guard.  When  the 
system  is  placed  on  the  computer  the 
hard  copy  will  be  destroyed.  The 
computer  record  shall  be  stored  on 
diskettes  or  disc  packs  with  tape  backup 
in  secured  rooms  with  access  limited  to 
those  employees  whose  official  duties 
require  access. 


retrievabnjtv: 

Records  are  Indexed  by  categories 
such  as  name,  city,  state,  organization 
and  special  interest. 

safeguards: 

Records  in  the  system  will  be 
available  only  to  the  Peace  Corps, 
Office  of  Private  Sector  Development 
staff  on  a  need  to  know  basis. 


retention  AND  DISPOSAL: 

Unless  removal  or  extension  is 
requested  by  the  individual  the  record  i.s 
maintained  for  ten  years  after  voluntary 
entry  in  the  file. 

system  MANAGER(8)  and  ADDRESS: 

Director.  Private  Sector  Development. 
Peace  Corps.  Room  1204,  806 
Connecticut  Avenue.  NW,  Washington, 
DC.  20526. 

NOrmCATtON  PROCEDURE: 

See  the  Notirication  paragraph  in  the 
above  Preliminary  Statement. 

RECORD  ACCESS  PROCEDURES: 

See  the  Access  and  Contest  paragraph 
in  the  above  Preliminary  Statement. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Record  Access  Procedures." 

RECORD  SOURCE  CATEGORIES: 

Information  is  supplied  by  individuals 
who  have  requested  more  information 
about  the  Partnership  Program. 

PC-11 

SYSTEM  NAME: 

Per.sonal  Service  Contracts  Records. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Contracts  Division.  Peace  Corps,  806 
Connecticut  Avenue,  NW,  Washington, 
DC.  20526. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Those  persons  contracted  by  the 
Meadquarters  Procurement  Branch  to 
serve  as  personal  services  contractors 
for  the  Peace  Corps. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  records  maintained  contain  the 
history  of  employment,  including 
earning  records  of  individuals  hired  as 
personal  services  contractors. 

AUTHORrrv  FOR  MAINTENANCE  Of  THE 
SYSTEM: 

The  Peace  Corps  Act.  22  U.S.C.  2501  e» 
seq. 


PURPOSE(S): 

This  .s>stem  was  established  to  keep  a 
record  of  information  used  to  determine 
personal  service  contractor  eligibility  for 
employment  and  pay  determinations. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Subject  to  routine  uses  listed  in  the 
above  Preliminary  Statement. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Files  are  maintained  in  folders  in 
metal  file  cabinets  with  manipulation 
proof  combination  locks  and  in  a  locked 
room  when  not  in  immediate  use, 

RETRIEVABILITV: 

Records  are  arranged  by  contract 

number. 

SAFEGUARDS: 

Records  in  the  .system  are  available 
only  to  appropriate  personnel  in  the 
Contracts  Division  and  other 
appropriate  officials  of  Peace  Corps 
with  the  need  for  such  records  for  the 
performance  of  their  duties. 

RETENTION  AND  DISPOSAL: 

Records  in  the  system  are  maintained 
in  the  Contracts  Division  for  one  year 
after  the  closing  date  of  the  contract 
then  dipsoed  of  in  accordance  with 
(leniral  Records  Schedule  3.4. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Contracts  Division,  Peace 
Corps,  806  Connecticut  Avenue,  NW, 
Washington,  D.C.  20526. 

NOTIFICATION  PROCEDURE: 

See  the  Notifii.alion  paragraph  in  the 
Preliminary  Statement  above  in  this 
notice 

RECORD  ACCESS  PROCEDURES: 

See  the  Access  and  Contest  paragraph 
m  the  Preliminary  Statement  above  in 
this  notice. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Record  Access  Procedures." 

RECORD  SOURCE  CATEGORIES: 

Iniormation  contained  in  the  system  is 
obtained  from  the  following  categories 
of  sources:  Individual  contractors.  Peace 
Corps  Overseas  Staff,  and  Peace  Corps 
Washington  Staff. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISION 
OF  THE  act: 

These  records  or  portions  of  these 
records  may  exempted  by  5  U.S.C.  552a 
(k)(5). 
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SYSTEM  NAME: 

Properly  Records. 

SECURITY  classification: 

None. 

system  location: 

These  records  are  maintained  in  the 
office  of  each  Peace  Corps  program 
overseas.  The  number  of  offices 
fluctuates  from  time  to  time  as  programs 
are  added  or  withdrawn.  A  complete  list 
with  specific  addresses  will  be  provided 
upon  request  to  the  Director, 
Administrative  Services,  Peace  Corps, 
806  Connecticut  Avenue,  NW., 
Washington,  D.C.  20526.  Any  particular 
country  in  which  Peace  Corps  maintains 
a  program  may  be  addressed  by  writing 
to  the  Country  Director,  c/o  the 
American  Embassy  in  such  country. 

categories  of  individuals  covered  by  the 
system: 

Current  and  former  Peace  Corps  staff, 
Volunteers,  and  trainees  who  have 
trained  overseas. 


CATEGORIES  OF  RECORDS  IN 


i. 


SYSTEM: 


This  system  consists  of  records  of  U.S. 
Government  property  assigned  to  Peace 
Corps  staff.  Volunteers  or  trainees  for 
which  they  are  accountable  and  which 
must  be  returned  to  the  Peace  Corps. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

The  Peace  Corps  Act.  22  U.S.C. 
Section  2501.  et  seq. 

PURK>SE(S): 

The  system  was  established  to  record 
and  account  for  U.S.  Government 
property  assigned  to  contractors,  to 
Peace  Corps  overseas  staff,  Volunteers 
or  trainees.  j 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  contents  of  these  records  may  be 
disclosed  and  used  as  follows:  To  the 
Department  of  State  or  any  other 
Federal  agency  having  the  responsibility 
for  accounting  for  the  disposition  of 
Federal  property.  Also,  subject  to 
general  routine  uses'  listed  in  the  above 
Preliminary  Statement. 

POUCIES  AND  PRACTICES  FOR  STOftlNO, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 


storage: 

Records  are  maintained  in  metal  file 

cabinets. 


RETRIEVABIUTY: 

Records  are  indexed  in  alphabetical 
order  in  each  Peace  Corps  post 
overseas. 

safeguards: 

Records  are  available  only  to  Peace 
Corps  staff  having  a  need  for  such 
records  in  the  performance  of  their 
official  duties.  For  these  purposes,  host 
country  nationals  employed  by  the  U.S. 
"Government  and  working  for  Peace 
Corps  are  considered  staff. 

RETENTION  AND  DISPOSAL: 

Records  in  this  system  are  retained  at 
overseas  posts  for  two  years  after  an 
employee  or  Volunteer  leaves  the 
country  and  then  are  destroyed  burning. 
shredding  or  such  other  method  as  is 
approved  by  the  Department  of  State  for 
the  disposal  of  such  records. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Country  Directors  in  each  country  in 
which  Peace  Corps  maintains  a 
program. 

NOTIFICATION  PROCEDURE:  ^ 

See  the  Notification  paragraph  in  the 
Preliminary  Statement  above  in  this 
notice. 

RECORD  ACCESS  PROCEDURES: 

See  the  Access  and  Contest  paragraph 
in  the  Preliminary  Statement  above  in 
this  notice. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Record  Access  Procedures." 

RECORD  SOURCE  CATEGORIES: 

Peace  Corps  overseas  staff.  The 
individual  to  whom  the  record  pertains. 

PC-13 

SYSTEM  NAME: 

Security  Records — Peace  Corps  Staff/ 
Volunteers  and  ACTION  Staff. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Peace  Corps,  Personnel  Security  Staff 
Office,  806  Connecticut  Avenue.  NW, 
Washington,  D.C.  20526. 

categories  of  inoiviouals  covered  by  the 
system: 

Current  and  former  applicants  for 
Peace  Corps  and  ACTION  staff 
employment  and  volunteer  service. 
Individuals  considered  for  access  to 
classified  information  or  restricted  areas 
and/or  personnel  security 
determinations  as  contractors,  experts, 
instructors,  and  consultants  to  Federal 
programs. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  contain  investigative 
information  regarding  an  individual's     _ 
character,  conduct,  behavior  in  the 
community  where  he  or  she  lives: 
arrests  and  convictions  for  any 
violations  of  the  law;  reports  of 
interviews  with  former  supervisors,  co- 
workers, associates,  educators,  etc.; 
reports  about  the  qualifications  of  an 
individual  for  a  specific  position;  reports 
of  inquiries  to  law  enforcement 
agencies,  former  employers,  educational 
institutions  attended;  and  other  similar 
information  developed  from  the  above. 
Index  cards  are  maintained  on  all 
appointees  and  volunteers  on  whom 
investigations  were  conducted.  The 
cards  reflect  personal  identifying 
information  and  investigative  and 
clearance  histories. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

22  U.S.C.  2519.  Executive  Order  10450. 
and  Federal  Personnel  Manual.  Chapters 
731,  732  and  736.  In  addition  to  the 
provisions  cited  above,  there  are  various 
acts  of  Congress  relating  to  personnel 
investigations  authorizing  the  same  by 
the  Office  of  Personnel  Management, 
which  responsibility  can.  under  Civil 
Service  regulations  and  law.  be 
delegated  in  whole  or  in  part  to 
agencies. 

PURPOSE(S): 

This  system  was  established  to  keep 
on  record  that  information  used  to 
determine  eligibility  or  suitability  for 
employment  or  volunteer  service. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  contents  of  these  records  and 
files  may  be  disclosed  and  used  as 
follows:  a.  To  the  Office  of  Personnel 
Management  as  a  part  of  the  central 
OPM  personnel  investigation  records 
system,  b.  Subject  to  the  general  routine 
uses  listed  in  the  above  Preliminary 
Statement. 

poucies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Investigative  record  folders  and  index 
cards  are  maintained  in  General 
Services  Administration  approved  metal 
file  cabinets  with  three  way 
combination  locks  in  a  room  which  is 
locked  when  not  is  use. 

RETRIEV  ABILITY: 

Records  are  indexed  in  alphabetical 
order. 
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SAnouANos: 

All  officials  or  employees  hdvin); 
access  to  such  records  are  required  tu 
have  an  appropriate  security  clearance. 
Generally  these  records  are  available 
only  to  personnel  of  the  security  office 
and  to  the  Director  of  the  Peace  Corps 
and  his  orther  designees. 

RCTEMT10N  AND  0ISK>S*L: 

Records  are  maintained  in  the  security 
office  until  closed,  are  held  3  years  then 
retired  to  Federal  Records  Center.  The 
Federal  Records  Center  holds  27  years 
and  then  destroys. 

SYSTEM  MANAGCR(S)  AMD  AOOHESS: 

Director,  Personnel  Security  Staff 
Office.  Office  of  the  Associate  Director 
for  Management.  Peace  Corps.  806 
Connecticut  Avenue,  NW.,  Washington. 
DC.  20526. 

NOrmCATION  MOCEOURC: 

See  the  Notification  paragraph  in  the 
Preliminary  Statement  above  in  this 
notice. 

NCCOHO  ACCESS  MOCEOtME: 

See  the  Access  and  Contest  paragraph 
in  the  Preliminary  Statement  above  in 
this  notice.  The  Peace  Corps  conducts 
security  investigations  for  the  ACTION 
agency  on  a  contract  basis  and  resulting 
records  are  interfiled  with  Peace  Corps 
records.  All  requests  from  the  subjects 
of  the  ACTION  records  are  referred  to 
the  ACTION  General  Counsel  for  a 
determination  as  to  access  and  contest. 

CONTESTmO  RECOftO  PHOCEOURES: 

Srims'  i.s  "Re(.cird  Ai  cfss  i*rocedure8". 

NECORO  SOURCE  CATECQpES: 

Information  contained  in  this  system 
is  obtained  from  the  following 
categories  of  sources:  a.  Applications 
and  other  personnel/security  forms  and 
information  furnished  by  the  individual. 
b.  Investigative  material  furnished  by 
other  Federal  agencies,  c.  By  personal 
investigation  or  written  inquiry  from 
such  sources  as  employers,  schools, 
references,  neighbors,  associates,  police 
departments,  courts,  credit  bureaus, 
medical  records,  probation  officials, 
prison  officials  and  other  sources  as 
may  be  developed. 

SVSTEMS  EXEMPTED  FROM  CERT  AIM 
PROVISIONS  OF  THE  ACT: 

These  records  or  portions  of  these 
records  may  be  exempted  bv  authority 
of  5  U.S.C.  552a  (k)(l).  (k)(2)."and  (k)(5). 

PC-t4 
SYSTEM  NAMK 

Staff  Applicant  and  Personnel 
Records. 


SECURrrY  CLASSmCATIOM: 

None. 

SYSTEM  location: 

Peace  Corps,  Office  of  Personnel 
Management,  806  Connecticut  Avenue 
N.W..  Washington.  DC.  20526. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BV  THE 
SYSTEM: 

Current  and  former  employees, 
applicants,  any  individual  involved  in  a 
grievance  or  grievance  appeal  or  who 
has  filed  a  complaint  with  the  Equal 
Employment  Opportunity  Commission. 
Merit  Systems  Protection  Board.  Federal 
Labor  Relations  Authority,  Federal 
Mediation  and  Conciliation  Service,  or 
other  organization  having  jurisdiction 
over  any  aspect  of  employer/employee 
relations,  and  individuals  considered  for 
access  to  classified  information  or 
restricted  areas  and/or  security 
determinations  as  contractors, 
employees  of  contractors,  experts, 
instructors,  consultants  to  Federal 
programs,  or  members  of  an  Advisory 
Committee. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  The  Grievance,  Appeal  and 
Arbitration  files  contain  copies  of 
petitions,  complaints,  charges, 
responses,  rebuttals,  evidentiary 
materials,  briefs,  affidavits,  statements, 
records  of  hearings  and  decisions  or 
findings  of  fact  with  respect  thereto  and 
incidental  correspondence  regarding 
complaints  and  appeals  with  respect  to 
grievances  and  arbitration  matters.  (2) 
The  Employees'  Indebtedness  files 
contain  records  which  are  primarily 
correspondence  regarding  alleged 
indebtedness  of  Peace  Corps  employees, 
including  employees'  responses,  the 
agency's  response  to  the  employee  and/ 
or  creditor  and  administrative 
correspondence  and  records  relating  to 
agency  assistance  to  the  employee  in 
resolving  the  indebtedness,  ik 
appropriate.  (3)  The  Performance 
Evaluation  Hies  consist  of  the  annual 
performance  evaluations  of  employee 
performance  prepared  by  supervisors 
and  reviewed  by  supervisory  reviewing 
officials,  together  with  comments,  if  any. 
by  the  employees  evaluated.  (4)  The 
Management-Union  Records  system 
i.onsists  of  automated  data  printouts 
showing  an  employee's  name,  grade, 
series,  title,  organizational  entity  and 
other  associated  data  which  determines 
his  or  her  inclusion  or  exclusion  from 
the  bargaining  unit  under  the  existing 
union  contract.  The  record  also  contains 
a  printout  showing  the  amount  of  dues 
withheld  from  each  employee  who  has 
authorized  such  withholding,  and  other 
related  data.  (5)  The  Personnel 


Management  Information  system  is  a 
computer-based  record  which  includes 
data  relating  to  tenure,  benefits 
eligibility,  whether  former  volunteer, 
end  of  tour  dates,  awards,  etc..  and 
other  data  needed  by  Personnel  and 
agency  managers  which  used  for 
management  purposes.  (6)  The  Inactive 
Service  Record  Card  contains  a  record 
of  personnel  actions  made  during 
employment,  forwarding  address, 
reason  for  leaving,  social  security 
number,  date  of  birth,  tenure 
information  and  disposition  of  the 
official  personnel  folder. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

The  Peace  Corps  Act,  22  U.S.C.  2501  et 
seq.,  provisions  of  Title  5,  U.S.C,  Title  5, 
Code  of  Federal  Regulations,  the  Federal 
Personnel  Manual,  the  Foreign  Affairs 
Manual,  Executive  Order  11491  and 
other  Executive  Orders  concerning 
management  relations  with  employment 
organizations  and  various  acts  of 
Congress  relating  to  personnel  and 
security  investigations. 

PURPOSE(S): 

This  system  was  established  to  keep 
on  record  that  information  used  to 
determine  eligibility  or  suitability  for 
employment:  for  payment  of  salary  and 
other  benefits;  to  effect  personnel 
actions;  to  resolve  complaints  or 
grievances,  and  to  provide  essential 
employment-related  information  about 
employees  to  the  Government. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

(1)  Grievance,  Appeal  and  Arbitration 
Records  and  Files — in  addition  to  the 
general  routine  uses  may  be  disclosed 
and  used  (a)  To  the  Office  of  Personnel 
Management;  the  Merit  Systems 
Protection  Board  and  the  Office  of 
Special  Counsel,  MSPB.  on  request  in 
conjunction  with  any  appeal  or  in 
conjunction  with  its  official  duties  with 
regard  to  personnel  matters  and 
investigation  regarding  complaints  of 
Federal  employees  and  applicants:  (b) 
To  designated  hearing  examiners, 
arbitrators  and  third-party  appellate 
authorities  involved  in  hearing  or  appeal 
procedures.  (2)  Employees'  Indebtedness 
Records  and  files  may  be  released  under 
general  routine  uses  1  and  2  listed  in  the 
preliminary  statement  in  this  notice. 
Under  routine  use  number  1  records  may 
be  released  only  to  an  appropriate 
Federal  agency  and  the  records  may 
also  be  referred  to  a  court  of  law  and 
before  an  administrative  board  hearing 
matters  related  to  probation  and  parole. 
(3J  Performance  Evaluation  files — in 


Federal  Register  /  Vol.  50,  No.  9  /  Monday,  January  14,  1985  /  Notices 


1961 


addition  to  the  general  routine  uses  may 
be  disclosed  to  the  Office  of  Personnel 
Management  in  connection  with  any 
request  for  information  or  inquiry  as  to 
Federal  personnel  regulations.  (4) 
Management  Union  Records — in 
addition  to  the  general  routine  uses  may 
be  disclosed  and  used  for  the  following: 
(a)  To  the  Peace  Corps  employees  union 
for  maintenance  of  its  records  with 
respect  to  dues  and  inclusion  in  the 
bargaining  unit,  (b)  to  the  Treasury 
Department  of  preparation  of  payroll 
checks  with  appropriate  withholding  of 
dues,  (c.)  to  the  OPM  for  union  related 
reporting  in  the  area  of  management/ 
labor  relations.  (5)  Personnel 
Management  Information  System  in 
addition  to  the  general  routine  use  is 
used  by  agency  officials  for  day  to  day 
work  processing;  statistical  reports 
without  personal  identifiers;  and  for  in- 
house  reports  relating  to  management. 
Informati.in  contained  in  this  record  is 
reflected  in  the  individual's  official 
personnel  folder.  (6)  Inactive  Service 
Record  Card  File — is  used  by  personnel 
staff  to  verify  service  and  for  day  to  day 
work  information.  Unless  specifically 
limited,  information  contained  in  these 
files  is  subject  to  the  general  routine 
uses  listed  in  the  above  I^eliminary 
Statement. 


Wf 


POLICIES  AND  PRACTICES  FOH  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders, 
magnetic  tape,  lists  or  )oi)seleaf  binders 
and  are  stored  in  metal  file  cabinets 
with  a  three-way  combinution  lock  and/ 
or  secured  rooms  with  aocnss  limited  to 
those  employees  whose  ijfficial  duties 
require  access. 

RETRIEVABILITV: 

Records  are  indexed  b^  name  or 
social  security  number  or  employee 
number.  1 

SAFEGUARDS:  ' 

Records  are  available  only  to  Pe.ice 
Corps  employees  having  a  need  fc  such 
records  in  the  performance  of  their 
duties. 

RETENTION  AND  DISPOSAL:     | 

The  Grievances  and  Appeals  Files  are 
destroyed  three  years  after  the  case  is 
closed.  Adverse  Action  files  are 
destroyed  four  years  after  the  case  is 
closed.  Employee  Indebtedness  records 
are  destroyed  when  six  months  old. 
Performance  Evaluation  records  are 
desti-oyed  one  year  after  employee 
completes  one  year  of  acceptable 
performance  from  the  date  of  written 
advance  notice  of  proposed  removal  or 


reduction  in  grade  notice;  acceptable 
performance  ratings  are  destroyed  upon 
supersession.  The  Personnel 
Management  Information  system 
computer  based  inactive  records  are 
purged  one  year  from  the  date  of 
resignation,  separation  and  termination 
of  employees  from  Peace  Corps  rolls. 
The  Inactive  Employee  Service  Records 
are  reviewed  annually  for  the  removal 
and  destruction  of  records  with 
resignation,  separation  and  termination 
dates  that  are  six  or  more  years  old.  The 
Management  Union  lists  are  retained 
until  superseded  by  a  corrected  or 
updated  list. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

The  Director  of  Personnel  has  overall 
responsibility  for  the  official  records 
covered  by  this  system.  Inquires 
regarding  records  in  these  systems  may 
be  addressed  to  the  Director  of 
Personnel,  or  to  the  Privacy  Act  Officer, 
Office  of  Administrative  Services,  Peace 
Corps,  806  Connecticut  Avenue,  NW., 
Washington,  D.C.  20526. 

NOTIFICATION  PROCEDURE: 

See  the  Notification  paragraph  in  the 
Preliminary  Statement  above  in  this 
notice. 

RECORDS  ACCESS  PROCEDURES: 

See  the  Access  and  Contest  paragraph 
in  the  Preliminary  Statement  above  in 
this  notice. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Record  Access  Pior.edures." 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  the 
individual,  the  official  personnel  folder, 
statistical  and  other  information 
developed  by  the  Office  of  Personnel 
Management  staff  such  as  end  of  tour 
dates,  arrival  at  post  dates,  and  within 
class  increase  due  dates,  etc.;  agency 
supervisors  and  reviewing  officials, 
individual  employee  fiscal  and  payroll 
records;  alleged  creditors  of  employees: 
witnesses  to  any  occurrences  giving  rise 
to  a  grievance,  appeal  or  other  action; 
hearing  records  and  affidavits  and  other 
documents  used  or  usable  in  connection 
with  grievance,  appeal,  and  arbitration 
hearings. 

SYSTEMS  EXEMPTS)  FROM  CERTAIN  PROVISION 
OF  THE  ACT: 

These  records  or  portions  of  these 
records  may  be  exempted  by  authority 
of  5  U.S.C.  552a(k)(5). 

PC-15 

SYSTEM  NAME: 

Talent  Bank. 


SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Office  of  Personnel  Management  and 
the  Office  of  Executive  Talent  Search 
and  at  agencywide  manager's  desks. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

Applicants  for  staff  employment  with 
Peace  Corps. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  files  contain  copies  of 
applications  for  employment  (SF-171), 
resumes  submitted  by  applicants,  and 
other  background  information  regarding 
qualifications  of  the  applicant  for  staff 
positions  in  Peace  Corps. 

authorrrv  for  maintenance  of  the 
system: 

The  Peace  Corps  Act,  22  U.S.C.  2501  et 
seq. 

PURPOSE(S): 

The  purpose  of  this  system  is  to 
provide  a  supply  of  qualified  applicants 
for  Country  Director  and  senior  level 
positions  with  the  Peace  Corps.  This 
system  also  includes  applications 
solicited  or  received  by  agency 
managers  for  unique  or  hard  to  fill 
positions 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  contents  of  these  records  and 
files  may  be  disclosed  and  used  as 
follows:  a.  To  the  Office  of  Personnel 
Management  with  regard  to  any 
question  of  eligibility,  suitability  or 
qualifications  of  an  applicant  for 
employment,  b.  To  any  source  from 
which  information  is  requested  in  the 
course  of  an  inquiry  as  to  the 
qualifications  of  an  applicant,  to  the 
extent  necessary  to  identify  the 
individual,  inform  the  source  of  the 
nature  and  purpose  of  the  inquiry,  and 
to  identify  the  type  of  information 
requested,  c.  To  the  Executive  Office  of 
the  President  for  candidates  for  Country 
Director  and  policy  making  positions,  d. 
To  United  States  Ambassadors  in  Peace 
Corps  countries  for  Country  Director 
appointees,  e.  Subject  to  routine  uses 
listed  in  the  above  Preliminary 
Statement. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Files  are  maintained  in  folders  in 
metal  file  cabinets  with  three-way 
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cumbinutiun  lucks,  or  in  a  locktxi  room 
or  area  during  nonworking  hotirs. 

RmUCVASiUTV: 

Records  are  indexed  in  alphalK-ticMl 
order. 

SAFf  guanos: 

Records  are  generally  avaihible  only 
to  Peace  Corps  employees  Milh  the  need 
for  such  records  in  the  performance  of 
their  duties. 

nmNTKMI  ANO  0(SK>SAL: 

Records  Piled  in  the  Office  of 
Personnel  Management  and  the  OfTict! 
of  Executive  Talent  Search  banks  are 
destroyed  when  applications  are  two 
years  old.  Applications  which  result  in 
appointments  are  filed  in  the  OfTicial 
Personnel  Folder  and  when  the 
employee-leaves  the  agency  are  retired 
to  the  Federal  Records  Center  in  SL 
Louis,  or  forwarded  to  the  next  Federal 
employing  office.  Applications  Tiled  at 
agency  manager  levels  are  held  no 
longer  than  one  year. 


) 

The  Director.  Office  of  Personnel 
Management  and  the  Director.  Office  of 
Executive  Talent  Search.  Peace  Corps. 
806  Connecticut  Avenue.  NW.. 
Washington.  D.C.  20S26:  agency 
managers  located  at  Peace  Corps 
headquarters  and  field  offices. 


See  the  Notification  paragraph  in  the 
Preliminary  Statement  above  in  this 
Notice. 


See  the  Access  and  Contest  paragraph 
in  the  Preliminary  Statement  above  in 
this  notice. 


Same  as  "Record  Access  Procedures." 

RCCOMO  SOUnCt  CATKOOMES: 

Information  contained  in  the  system  is 
obtained  from  the  individual  and  from 
oral  or  written  inquiries  from  sources 
disclosed  by  the  applicant  such  as: 
Froployers.  schools,  references,  etc. 


FHOM  CCNTAM  PdOVmON 


SVSTCMS  CXEMmO 
OTTMC  ACT: 

These  records  or  portions  of  these 
records  may  be  exempted  by  authority 

ofSU.S.C.  522a{kJ(5j. 

PC-16 

SYSTEM  NAME: 

Travel  Files. 

SECUmTV  CLASSmCATION: 

Nona. 


SYSTEM  location: 

Peace  Corps  Wdshington.  D.C.  and 
domestic  and  overseas  field  offices. 
Addresses  are  listed  in  th<r  Prrnmin,iry 
Statement  at  the  beginning  of  this 
notice. 

categories  of  iwmviouals  coveheo  by  the 
system: 

Any  Peace  Corps  employee,  expert, 
consultant,  applicant/ trainee/ volunteer, 
contractor  or  other  individual  engaged 
in  authorized  official  travel  for  the 
IVace  Corps. 

CATEOOniES  or  NECOnOS  m  the  SYSTEM: 

Travel  authorizations,  vouchers: 
itinerary;  Government  Bills  of  Lading: 
packing  letter  and  passport  numbers 
which  are  included  for  overseas  travel: 
diplomatic  onidal  and  no-fee  passports 
for  staff,  trainees  and  volunteers; 
completed  visa  applications  (filed 
temporarily  fur  Peace  Corps  Trainees), 
and  other  travel  related  material. 

AUTMOMTV  worn  HAMTENANCC  Of  THE 

system: 

The  Peace  Corps  Act.  22  U.S.C  2501 
et.  seq.  The  Budget  and  Accounting  Act 
of  1921:  The  Accounting  and  Auditing 
Act  of  1950:  The  Federal  Claim 
Collection  Act  of  1966. 

mnrosMs): 

This  system  is  maintained  to  provide 
a  record  to  account  for  and  issue 
payments  as  a  result  of  authorized 
official  Peace  Corps  travel  and  for  audit 
purposes  for  the  accountability  of  the 
expenditure  of  Federal  funds. 


NOVTINE  USES  Of  WECOWDS  MAMTAMED  m 
THE  SYSTEM.  IMCt-UBWO  CATEOOMES  OT 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

Subject  to  routine  uses  listed  in  the 
above  Preliminary  Statement. 

POUOES  ANO  PRACTICES  FOR  STORINO, 
REIRKVMO,  ACCSSSMO,  RET  AMINO,  ANO 
DISPOMNOOFI 


storage: 

Records  are  maintained  in  metal  filing 
cabinets  with  manipulation  proof 
combination  locks  or  key  locked  filing 
cabinets  or  in  a  locked  room  after 
business  hours. 

retrievabiuty: 

Records  are  arranged  alphabetically 
by  name  in  accord  with  categories  i.e.. 
staff  travel  file.  Peace  Corps  Applicant/ 
Trainee/Volunteer  travel  file,  and 
consultant,  expert,  and  invitational 
travel  files.  Some  records  are  filed  by 
country. 

safeguards: 

Records  are  available  only  to 
headquarters  Travel  Branch  staff,  field 


administrative  staff  and  other 
appropriate  officials  of  the  Peace  Corps 
with  a  need  for  such  records  for  the 
performance  of  their  duties. 

retention  and  disposal: 

Records  in  the  system  are  maintained 
for  one  year  after  the  individual  leaves 
the  agency. 

system  MANAGERfS)  ANO  ADDRESS: 

Chief.  Travel  Branch,  Office  of 
Administrative  Services,  806 
Connecticut  Avenue,  NW..  Washington. 
D.C.  20526.  and  the  Administrative 
Officers  in  the  Peace  Corps'  domestic 
and  overseas  field  offices.  The 
addresses  for  the  three  Ser\'ice  Centers, 
area  recruiting  offices  and  overseas 
posts  change  from  time  to  time  and  may 
be  obtained  by  contacting  the  Director, 
Office  of  Administrative  Services,  Peace 
Corps. 

notification  procedure: 

See  the  Notification  paragraph  in  the 
above  Preliminary  Statement. 

record  access  procedure: 

Sec  the  Access  and  Contest  paragraph 
in  the  above  Preliminary  Statement. 

contesting  record  procedures: 
Same  as  "Record  Access  Procedures." 

RECORD  SOURCE  CATEGORIES: 

Information  is  furnished  by  the 
individual  traveller,  supervisors  or  other 
Peace  Corps  staff 

PC-17 

SYSTEM  name: 

Volunteer  Applicant  and  Service 
Records  System.  , 

SECURrrV  CLASSIFICATtOM: 

None. 

SYSTEM  location: 

This  system  is  made  up  of  subsystems 
which  are  located  agencywide  in  Peace 
Corps  offices.  These  locations  are  (a) 
ffeadquarters,  (b)  three  Service  Center 
offices  and  area  and  sub-area 
Recruitment  offices,  and  (c)  each  Peace 
Corps  overseas  program  office.  The 
number  of  Peace  Corps  overseas  offices 
fluctuates  as  programs  are  added  or 
withdrawn.  Specific  addresses  will  be 
provided  upon  request  to  the  Director  of 
Administrative  Services.  Any  particular 
country  in  which  Peace  Corps  maintains 
a  program  may  be  addressed  by  writing 
to  the  Country  Director,  Peace  Corps, 
c/o  The  American  Embassy  in  the 
country. 
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catcoories  of  inoiviouals  covered  by  the 
system: 

Current  and  former  Peace  Corps 
volunteers,  trainees  and  applicants  for 
volunteer  service  including  Peace  Corps 
United  Nations  Volunteers.  A  record 
may  exist  in  a  subsystem  depending  on 
whether  a  record  was  established  as 
part  of  the  application,  Belection. 
placement,  and  service  process. 

cateoories  of  records  m  the  system: 

This  major  system  covers  a  number  of 
temporary  and  permanent  records 
established  during  the  applicant, 
selection,  placement,  training  and 
service  stages.  Most  information 
maintained  in  this  system  is  furnished 
by  the  individual.  Generally,  the 
individual  is  aware  of  any  necessary 
investigations  being  conducted  and  is 
either  counseled  or  authorizes  such 
investigations.  As  the  record  progresses 
through  the  subsystems,  generally,  the 
following  folders  may  be  established: 
PCV  Applicant  File;  Medical  File;  and 
Trainee/Volunteer  Service  File.  If 
certain  situations  warrant,  a  Special 
Services  file  may  be  established.  These 
records  are  explained  in  detail  in  the 
following  paragraphs.  At  the  processing 
and  program  support  desk  levels 
temporary  day  to  day  sets  of  records 
may  be  used  or  set  up  to  meet  the  needs 
of  work  processes.  This  information  is  . 
usually  extracted  from  the  official 
record  on  is  a  duplicate  of  information 
contained  in  the  official  record  and  is 
utilized  only  as  long  as  needed  for  a 
particular  decision,  project  or  period  of 
service.  Upon  completion  of  the  use  of 
such  records  they  are  destroyed  or,  in 
the  case  of  a  permanent  document  or 
record,  are  forwarded  to  the  Peace 
Corps  Records  Center  for  retirement. 

(1)  Volunteer  Applicant  Folder  and 
Computer  Based  Record:  This  record 
contains  forms  related  to  the  applicant 
process  such  as  the  application, 
references,  overseas  suitability 
assessments,  invitation  to  training, 
trainee  enrollment  forms 
correspondence  relating  to  the 
application,  copies  of  other  application 
documents,  such  as  a  Peace  Corp 
background  investigation  form, 
evaluafor-recruiter  interview  forms. 
Information  is  extracted  from  the  ofTicial 
record  hard  Copy  to  create  a  computer 
record  which  is  used  to  track  progress, 
issue  labels  for  correspondence  to  the 
applicant  and  account  for  the 
establishment,  retirement  and  ultimate 
destruction  of  the  individual  record. 
Statistical  information,  without  personal 
identifiers,  is  used  from  the  computer 
record. 

(2)  Trainee  and  Volunteer  Service  Pay 
Folder  and  Computer  based  record:  This 


record  contains  correspondence,  forms 
related  to  pay  allowances,  travel  and 
service  such  as,  the  Oath,  designation  of 
beneficiary,  address,  social  security 
number,  duty  station,  next  of  kin,  trainee 
registration  form,  service  and 
termination  documents.  Information  is 
coded  from  hard  copy  documents  to 
create  a  computer  record  for  pay  and 
verification  of  service  purposes. 

(3)  Medical  Folder:  The  medical 
record  contains  medical  examination 
forms  and  fitness  for  duty  reports, 
medical  claims,  correspondence  and 
cables,  medical  histories,  payment 
records,  record  of  the  consulting 
physician,  treatment,  hospitalization 
and  disposition  of  the  case,  and  history 
of  psychiatric  or  psychological 
treatment. 

(4)  Special  Services  Folder  This 
record  contains  information  pertaining 
to  any  unusual  or  extraordinary  action 
or  circumstances  happening  during 
service  or  causing  the  termination  of  the 
volunteer  or  trainee.  These  records 
contain  details  of  reenroUments, 
reinstatements,  death  or  termination. 
Details  include  name,  country  of 
assignment,  program  number,  dates  of 
the  action,  and  supportive 
documentation.  Supportive 
documentation  would  include 
termination  reports,  staff 
recommendations,  cables,  Hnancial 
information,  travel  arrangements  and 
medical  clearance.  Death  cases  may 
also  include  an  autopsy  report, 
documentation  of  account  of  the  death, 
designation  of  beneficiary,  policy  report, 
death  certificate,  correspondence 
related  to  Hnal  arrangements,  money 
payments  and  other  financial  matters. 

(5)  Overseas  Post  Service  and  Medical 
Records:  Contain  correspondence  and 
forms  relating  to  in  country  service  such 
as  records  of  all  payments  or  accrued 
credit  to  volunteers  and  trainees, 
advances  or  other  items  due  to  the 
government  from  volunteers  or  trainees, 
monthly  living  allowances,  leave 
allowances,  settling  in  allowances, 
property  assignments.  The  medical 
record  is  maintained  at  post  by  the 
Peace  Corps  Health  Official.  It  contains 
the  entrance  physical  and  dental 
examination  records  and  record  of 
treatment  received  while  in  Peace 
Corps. 

(6)  United  Nations  Volunteer  Records: 
These  records  contain  applications, 
correspondence  related  to  the 
applicant/placement  process,  other 
records  connected  with  the  application, 
training  and  placement  of  persons 
wishing  to  serve  or  serving  as  United 
Nations  Volunteers.  For  short  periods  of 
time  references  furnished  by  the 
applicant  in  support  of  the  UNV 


application  are  kept  in  the  UNV  folder 
until  the  PC  Applicant  folder  is  received 
from  the  Office  of  Placement  by 
Multilateral  Programs.  Then  the  UNV 
references,  along  with  the  UNV 
application,  are  forwarded  to  Geneva/ 
UNV.  Medical  history  forms  for  UNV 
applicants  are  forwarded  by  the 
examining  facility  to  Peace  Corps  Office 
of  Medical  Services,  who,  after  medical 
clearance  by  Peace  Corps,  forward  them 
to  the  Medical  Office,  Geneva/UNV.  At 
the  end  of  service  or  inactivation  of  the 
record  the  U.N.  V.  record  is  forwarded  to 
the  Peace  Corps  Record  Center  for 
combining  and  retirement  as  regular 
Peace  Corps  volunteer  records. 

AUTHORmr  for  maintenance  of  the 
system: 

The  Peace  Corps  Act,  22  U.S.C.  2501  et 
seq.,  and  The  Budget  and  Accounting 
Act  of  1950. 

purpose(s): 

This  system  was  established  to 
maintain  records  of  individuals  who 
apply  for  Peace  Corps  Volunteer  service 
and  to  record  resulting  actions  taken  on 
the  applications  and  service. 

routine  uses  of  records  maintained  in 

the  system,  INCtUDWO  CATEOORIES  OF 
users  and  the  PURPOSES  OF  SUCH  USES: 

The  contents  of  these  records  may  be 
disclosed  and  used  as  follows: 

(a)  As  stated  in  our  general  routine 
uses  unless  specifically  exempted  under 
this  heading. 

(b)  To  Peace  Corps  Volunteer  host 
country  officials  to  obtain  visas,  inform 
of  pending  arrival  of  the  trainee/ 
volunteer  and  for  review  of  their 
qualifications  for  a  program. 

(c)  To  the  trainee/volunteer's  family 
or  next  of  kin  so  that  he  or  she  may  be 
located  in  case  of  emergency. 

(d)  To  the  Social  Security 
Administration  for  crediting  of  social 
security  accounts  and  reports 
withholdings. 

(e)  To  the  Internal  Revenue  Service  to 
report  on  taxes  paid  and  for  income 
purposes. 

(f)  To  Federal  agencies  having  a  need 
to  verify  volunteer  eligibility  for  Federal 
employment  under  provision  of 
Executive  Order  11103. 

(g)  To  the  Treasury  Department  for 
purposes  of  issuing  payroll  checks, 
readjustment  allowance  checks  or  to 
report  overpayments. 

(h)  To  appropriate  overseas  U.S. 
Government  agencies  for  monthly 
payroll  preparation. 

(i)  To  verify  active  or  former  volunteer 
service. 

(j)  Regarding  the  United  Nations 
Volunteers  records:  In  addition  to  our 
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general  routine  uses  the  contents  of 
these  records  may  be  disclosed  and 
used  as  follows:  1.  To  designated 
officers  and  employers  of  the  United 
Nations  having  a  responsibility  for  the 
selection  and  placement  of  U.N. 
Volunteers.  2.  To  officials  of  a  proposed 
host  country  desiring  the  assignment  or 
placement  of  U  N.  Volunteers. 

(k)  Regarding  medical  records: 
Notwithstanding  subsections  (a)  through 
(j).  in  addition  to  our  general  routine 
uses  the  medical  records  may  be 
disclosed  or  used  only  as  follows:  1.  To 
the  Office  of  Workers'  Compensation 
Programs.  U.S.  Department  of  Labor  in 
connection  with  claims  under  the 
Federal  Employee's  Compensation  Act. 
2.  To  a  physician  or  other  medical 
personnel  treating  or  involved  in  the 
medical  treatment  and/or  care  of  an 
applicant,  trainee  or  volunteer  and 
having  a  need  for  such  records  for  the 
provision  of  the  medical  treatment  or 
care.  In  situations  where  it  is 
practicable,  the  individual's  consent  will 
be  obtained  before  releasing  such 
information.  3.  To  psychiatrists  or 
clinical  psychologists  when  necessary 
for  treatment.  To  the  extent  practicable 
disclosure  will  not  be  made  without 
approval  of  the  individual.  4.  In  death 
cases  to  notify  designated  life  and/or 
personal  property  insurance  companies 
to  obtain  payment  of  insurance  benefits: 
to  notify  the  Office  of  the  Vice  President 
for  the  preparation  of  condolence  letters; 
to  the  family  and  next  of  kin:  and 
Department  of  State. 

MNJCICS  ANO  PRACTICES  FOW  STORING. 
NrrWEVING,  ACCESSINO,  RETAININO.  ANO 
OtSPOSINO  Of  RECORDS  IN  THE  SVSTEM: 

STORAOe: 

Records  are  maintained  in  folders,  log 
books,  cards,  magnetic  tape  or  disc 
packs  with  tape  backup  and  are  filed  in 
metal  filing  cabinets  with  manipulation 
proof  combination  lock  or  in  a  room 
with  a  combination  lock  in  the  door,  or 
in  a  locked  room  when  not  in  use. 

RETRIEVABIUTV: 

The  majority  of  the  subsystem  records 
are  retrievable  alphabetically  by  the  last 
name.  A  few  are  retrievable  by  the 
social  security  number  by  subject 
headings  but  access  may  be  gained  by 
reference  to  an  alphabetical  name 
index:  or  by  alphabetical  order  by 
country  of  assignment. 

SAFEOUAROS: 

Records  are  generally  available  only 
to  Peace  Corps  employees  with 
specifically  assigned  duties  which 
require  working  with  the  records  on  a 
day  to  day  basis.  They  are  available  to 
other  Peace  Corps  employees  having  the 


need  for  such  records  in  the 
performance  of  their  official  duties. 
Personnel  screening  is  employed  to 
prevent  unauthorized  disclosure. 
Officials  or  employees  having  access  to 
the  security  investigation  records  are 
required  to  have  an  appropriate  security 
clearance. 

NrrcNTiON  AND  disposal: 

Most  volunteer  records  are  kept  no 
longer  than  seven  years.  The  Volunteer 
Personnel  and  Payroll  Computer  Record 
and  the  Volunteer  Description  of  Service 
records  are  kept  permanently.  Medical 
records  are  destroyed  as  follows:  (1) 
Records  of  rejected  applicants  are 
destroyed  after  18  months:  (2)  records  of 
trainees  who  do  not  become  volunteers 
and  records  of  individuals  who  enroll  as 
volunteers  are  destroyed  25  years  from 
the  completion  of  service  or  termination 
date.  Applicant  records  are  destroyed  as 
follows:  (1)  Immediately  rejected 
applicant  records  are  destroyed  in  six 
months:  (2)  records  of  applicants 
rejected  before  reporting  to  training  are 
destroyed  in  one  year  and  (3)  records  of 
individuals  who  report  to  training  are 
destroyed  seven  years  from  the 
completion  of  service  or  termination 
date. 

SVSTEM  MANAOER(S)  AND  ADDRESS: 

As  the  record  flows  from  one  stage  to 
another,  or  if  a  record  is  established  for 
a  specific  purpose,  the  system  manager 
is  the  agency  official  responsible  for  that 
particular  function.  If  an  individual  is  in 
doubt  as  to  whom  to  contact,  he  or  she 
should  contact  the  Director,  Office  of 
Administrative  Services.  The  system 
managers  are: 

1.  The  three  Peace  Corps  Service 
Center  Managers  located  at  the  New 
York  Service  Center:  Chicago  Service 
Center  and  the  San  Francisco  Service 
Center. 

2.  The  following  system  managers  are 
located  at  806  Connecticut  Avenue. 
NW.,  Washington.  D.C.  20526: 

Chief.  Office  of  Placement 

Chief.  Health  Benefits  and  Analysis 

Division 
Chief.  Medical  Operations  Division 
Chief.  Volunteer  and  Staff  Payroll 

Services  Branch 
Director.  Management  Information  and 

Assessment  Division 
Supervisor.  Peace  Corps  Applicant 

Records  Center.  Office  of  Placement 
Director.  Office  of  Special  Services 
Coordinator.  Multilateral  Programs 

Section 
Peace  Corps  Country  Desk  Officers 

3.  The  following  system  managers  can 
be  contacted  at  the  overseas  post  of 
assignment: 


Peace  Corps  Country  Directors 

Overseas 
Peace  Corps  Medical  Officers  Overseas. 

NOTIFICATION  PROCEDURE: 

See  the  Notification  paragraph  in  the 
Preliminar>-  Statement  above  in  this 
notice. 

RECORD  ACCESS  PROCEDURES: 

See  the  Access  and  Contest  paragraph 
in  the  Preliminary  Statement  above  in 
this  notice. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Record  Access  Procedures." 

NICOHO  SOURCE  CATEGORIES: 

Information  is  obtained  from  the 
mdividual:  sources  whom  the  individual 
has  named:  Peace  Corps  employees  and 
other  volunteer/trainees:  medical 
personnel  who  have  treated  an 
applicant/trainee/volunfeer  or  reviewed 
their  medical  records:  medical 
contractors;  U.S.  Government 
investigative  agencies,  including  the 
Office  of  Personnel  Management:  The 
Merit  Systems  Protection  Board  and  its 
Special  Counsel;  the  Federal  Labor 
RelatisRs  Authority:  local  law 
enforcement  officials;  Peace  Corps  Host 
Country  Nationals;  Peace  Corps  Country 
American  Embassy  and  Consulates, 
United  Nations  Staff;  and  job 
supervisors. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

These  records  or  portions  of  these 
records  may  be  exempted  by  authority 
of  5  U.S.C.  552a  (k)(5). 

|FR  Doc.  85-1039  Filed  1-11-65;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

I  Release  No.  34-21629;  File  No.  SR-AMEX- 

64-411 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  December  28. 1984.  the  American 
Exchange*^lnc.  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items.  I,  II. 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  American  Stock  Exchange,  Inc. 
("AMEX"  or  "Exchange")  proposes  to 
amend  Rule  950  to  permit  stop  and  stop 
limit  option  orders  to  be  elected  by  a 
quotation  as  set  forth  below. 

Italics  indicated  material  proposed  to 
be  added;  (brackets)  indicate  material 
proposed  to  be  deleted. 

Rule  950.  Rules  of  General  Applicability 

***** 

(f)  The  provisions  of  Rule  154  and 
Commentary  thereto,  with  the  exception 
of  paragraphs  (.04)  .12  and  .14  of  such 
Commentary,  shall  apply  to  Exchange 
option  transactions  and  the  following 
additional  Commentary  shall  also  apply: 

.  .  .  Commentary 

|.15]    .01    Unless  the  Exchange 
otherwise  directs,  a  specialist  shall 
accept  stop  orders  and  stop  limit  orders 
in  option  contracts  in  which  he  is  so 
registered.  A  specialist  shall  not  accept 
spread  orders  or  straddle  orders  in 
option  contracts  in  which  he  is  so 
registered.  [In  the  case  of  stop  limit 
orders,  the  stop  price  and  limit  price 
need  not  be  idenitcal.] 

.02    A  stop  order  and  a  stop  limit 
order  in  option  contracts  shall  be 
elected  as  set  forth  in  Rule  154 
Commentary  .04,  and  shall  also  be 
elected  by  a  quotation  as  follows: 

A  stop  order  to  buy  becomes  a  market 
order  when  the  bid  price  in  the  options 
series  is  at  or  above  the  stop  price,  after 
the  order  is  represented  in  the  Trading 
Crowd.  A  stop  order  to  sell  becomes  a 
market  order  when  the  offer  price  in  the 
option  series  is  at  or  below  the  stop 
price,  after  the  order  is  represented  in 
the  Trading  Crowd. 

A  stop  limit  order  to  buy  becomes  a 
limit  order  executable  at  the  limit  price 
or  at  a  better  price,  if  obtainable,  when 
the  bid  price  in  the  option  series  is  at  or 
above  the  stop  price,  after  the  order  is 
represented  in  the  Trading  Crowd. 

A  stop  limit  order  to  sell  becomes  a 
limit  order  executable  at  the  limit  price 
or  at  a  better  price,  if  obtainable,  when 
the  offer  price  in  the  option  series  is  at 
or  below  the  stop  price,  after  the  order 
is  represented  in  the  Trading  Crowd. 

No  stop  order  or  stop  limit  order 
elected  by  a  quotation  may  be  executed 
without  prior  approval  of  a  Floor 
Official 

|.16]    .03    No  change. 

[.17]    .04    No  change. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  signiflcant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Since  the  begiiming  of  the  Exchange's 
options  program,  option  specialists  have 
been  permitted  to  accept  stop  orders 
and  stop  limit  orders.  A  stop  order  to 
buy  (sell)  is  an  order  left  on  the 
specialist's  book  which  becomes  a 
market  order  when  a  transaction  in  the 
security  occurs  at  or  above  (below)  the 
stop  price.  A  stop  limit  order  to  buy 
(sell)  is  an  order  left  on  the  specialist's 
book  which  becomes  a  limit  order 
executable  at  the  limit  price  or  at  a 
better  price  when  a  transaction  in  a 
security  occurs  at  or  above  (below)  the 
stop  price.  When  a  transaction  in  the 
security  occurs  at  the  appropriate  stop 
or  stop  limit  price,  the  stop  or  stop  limit 
order  is  deemed  "elected".  Stop  and 
stop  limit  orders  may  serve  to  minimize 
losses  should  the  market  move 
adversely  to  an  investor's  position  and 
may  be  useful  in  other  strategies  as  well. 

However,  under  present  Exchange 
rules,  the  effectiveness  of  stop  and  stop 
limit  orders  has  been  curtailed  when 
such  orders  have  been  used  in 
connection  with  inactive  option  series 
(e.g.,  options  which  are  deep-in-the- 
money).  If  the  value  of  an  option 
increases  or  decreases  substantially 
(based  upon  movement  in  the  underlying 
security),  but  no  transaction  takes  place 
in  the  option,  the  quoted  market  for  the 
option  may  go  through  the  stop  or  stop 
limit  price.  In  such  situation,  the  order 
would  not  be  elected.  Thus,  the  order 
would  remain  unexecuted  on  the 
specialist's  book  and  the  desired  price 
protection  would  not  be  achieved. 

To  alleviate  this  situation,  the 
Exchange  proposes  that  stop  and  stop 
limit  option  orders  be  elected  by  a 
quotation  as  well  as  by  a  transaction. 
This  means  that  a  stop  or  stop  limit 
order  that  has  been  left  on  the 
specialist's  book  will  become  a  maricet 


or  limit  order,  respectively,  when  the 
quoted  market  for  the  option  reaches  the 
appropriate  bid  or  offer  price,  as 
specified  in  the  text  of  the  proposed  rule 
change  in  Item  I. 

The  proposal  provides  that  the 
execution  of  all  stop  and  stop  limit 
orders  elected  by  a  quotation  must  be 
approved  by  a  Floor  Official.  This  will 
protect  against  the  possibility  of  a 
specialist  electing  a  stop  or  stop  limit 
order  to  exacerbate  price  movements  in 
the  option. 

The  proposed  change  is  consistent 
with  the  requirements  of  the  Securities 
Exchange  Act  of  1934  ("1934  Act")  and 
the  rules  and  regulations  thereunder 
applicable  to  the  Exchange  by  extending 
the  utility  of  stop  and  stop  limit  orders 
to  minimize  investors'  losses.  Therefore, 
the  proposed  rule  change  is  consistent 
with  Section  6(b)(5)  of  the  1934  Act, 
which  provides  in  pertinent  part,  that 
the  rules  of  the  Exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  protect  the  investing  public. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  AMEX  beUeves  that  the  proposed 
rule  change  will  not  impose  a  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Options  Committee,  a  committee 
of  the  AMEX  Board  of  Governors, 
comprised  of  members  and 
representatives  of  member  firms, 
endorsed  the  proposed  rule  change. 

No  written  comments  were  solicited 
or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
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Persons  making  written  submissions 
should  nie  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  Tiled 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rxile  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  N.W..  Washington.  D.C 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  4. 1985. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  |anuary  3. 1985. 
|ohn  Whesler. 
Secretary. 
|FR  Doc.  a5-1044  Filed  1-11-85:  &45  dm) 

MUJNG  COK  M10-01-II 


(Release  No.  21639;  File  Nos.  SR-MCC-M-9 
and  SR-MSTC-«4-«l 

Self-Regulatory  Organizations; 
Midwest  Clearing  Corp.  and  Midwest 
Securities  Trust  Co^  Order  Approving 
Proposed  Rule  Change 

January  8. 1985. 

The  Midwest  Clearing  Corporation 
("MCC")  and  the  Midwest  Securities 
Trust  Company  CMSTC")  (collectively. 
"MCC/MSTC  •)  on  October  30. 1984. 
submitted  proposed  rule  changes  to  the 
Commission  pursuant  to  Section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
(the  "Act").  15  use.  78s(b)(l).  Nofic-  of 
the  proposals  was  published  in 
Securities  Exchange  Act  Release  No. 
21509  (November  21. 1984).  49  FR  46854 
(November  2a  1984).  The  Commission 
received  no  comment  letters.  The 
Commission  is  approving  the  proposals. 

MCC/MSTC's  proposed  rule  changes 
would  require  each  broker-dealer 
applicant  for  MCC/MSTC  membership 
and  each,  broker-dealer  participant  '  to 


provide  to  MCC/MSTC  a  completed 
questionaire  'relating  to  the  applicant's 
or  participant's  financial  and 
operational  status.'  Under  the 
proposals,  applicants  would  be  required 
to  file  the  questionnaire  with  MCC/ 
MSTC  during  the  application  process. 
Participants  would  be  required  to  file 
the  questionnaire  annually. 

MCC/MSTC  believes  that  the 
requested  information  will  enable  MCC/ 
MSTC  to  monitor  more  effectively  its 
participants'  financial  and  operational 
status.  Additionlly.  MCC/MSTC 
believes  that  the  proposals  would  allow 
it  to  make  more  fully  informed  decisions 
regarding  membership  admission  and 
would  help  MCC/MSTC  learn  in  a  more 
timely  manner  of  changes  in 
participants'  business  mix  and  ex- 
clearing  financial  activities  that  could 
expose  MCC/MSTC  and  its  participants 
to  greater  financial  risk.  For  these 
reasons.  MCC/MSTC  believes  that  the 
proposals  are  consistent  with  Section 
17A  of  the  Act.  More  specifically.  MCC/ 
MSTC  believes  that  the  proposals 
facilitate  the  safeguarding  of  securities 
and  funds  in  MCC/MSTC's  possession 
or  control  or  for  which  it  is  responsible. 

For  the  following  reasons,  the 
Commission  believes  that  MCC/MSTC's 
proposed  rule  changes  should  be 
approved.  The  Commission  believes  that 
clearing  agencies  need  to  be  aware  of 
participants'  business  activities  outside 
the  clearing  agency  environment 
because  such  activities  may  expose 
clearing  agencies  and  their  members  to 
significant  financial  exposure.  The 
proposals  should  enable  MCC/MSTC  to 
obtain  information  relating  to 


UMI 


'TTie  proposals  apply  only  to  broker-dealer 
participants.  MCC/MSTC  plans  to  develop  a  similar 
questionnaire  for  financial  institution  participants. 
«^.  bank*. 


'Pursuant  to  MCC  Article  VIII  Rule  1.  Section 
3(Vn  and  MSTC  Article  V.  Rule  1.  Section  3|2|. 
MCC/MSTC  may  require  participants  to  furnish 
information  relating  to  tlieir  business  or 
transactions.  Under  these  rules.  MCC/MSTC 
currently  receives  FOCUS  reports  from  broker- 
dealer  participants. 

'The  proposed  questionnaire  is  almost  identical 
10  National  Securities  Clearing  Corporation's 
("NSCC  )  questionnaire.  The  Commission  approved 
NSCC  s  qi:estiormaire  in  Securities  Exchange  Act 
Release  No  21146  (|uly  16. 1964).  49  FR  29500  (|uly 
20. 1964).  The  questionnaire  solicits  information 
relating  to:  |1)  "Background  Information."  eg.,  form 
of  organization:  dale  business  started,  names  of 
officers,  counsel  and  outside  accountants:  numbers 
(•f  registered  representatives  and  operational 
personnel:  and  banking,  service  bureau,  and 
clearing  arrangements:  (2)  'Type  of  Business 
Conducted."  e.g..  whether  the  firm  is  (a)  a  stock 
lender  or  tiorrower  (b)  a  municipal  securities  broker 
or  dealer  (c|  a  market  maker  or  underwriter  (d)  a, 
commodity  futures  or  commodity  options  broker  or 
(e)  other  designate  type  of  business:  (3)  Business 
mix  changes,  e.g..  changing  from  primarily  a 
government  securities  to  an  options  business:  (4) 
account  structure:  (5)  market  making  activities:  (6) 
underwriting  activities:  (7)  "Bonding",  i.e.  its  fidelity 
l>ond  coverage:  and  (8)  "Pending  investigations  and/ 
or  Litigations. "  i.e..  whether  the  firm  is  subject  to 
any  pending  regulatory  action  or  civil  or  criminal 
litigation. 


participants'  ex-clearing  activities  and. 
therefore,  should  enhance  MCC/MSTC's 
ability  to  protect  itself  and  its  members 
against  financial  exposure  from  such 
member  activities.  The  Commission  also 
believes  that  the  proposals  should  give 
MCC/MSTC  more  timely  notice  of 
changes  in  participants'  business  mix 
that  could  potentially  increase  financial 
risks  to  MCC/MSTC  and  its  members. 

The  proposals  also  elicit  additional 
data  that  should  enable  MCC/MSTC  to 
monitor  more  effectively  its  participants' 
financial  and  operational  status.  For 
example,  the  questionnaire  requests 
information  relating  to  participants 
relationships  with  other  parent, 
subsidiary  or  affiliate  companies.  Such 
information  should  be  useful  to  MCC/ 
MSTC  because  the  financial  condition  of 
those  related  entities  could  adversely 
affect  participants'  financial  status. 
Additionally,  the  Commission  believes 
that  the  proposals  should  allow  MCC/ 
MSTC  to  make  more  fully  informed 
decisions  regarding  membership 
admission  and  member  monitoring. 

The  Commission  agrees  with  MCC/ 
MSTC's  decision  to  require  all 
participants  to  file  the  questionnaire  on 
an  annual  basis.  The  Commission 
believe  that  this  filing  requirement  is  fair 
and  reasonable  to  all  broker-dealer 
applicants  and  members  and  is 
consistent  with  Sections  17AS(b)(3)(F} 
and  17A(b)(4)(B)  of  the  Act. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  changes  referenced  above 
be.  and  hereby  are,  approved. 

For  the  Commission,  by  the  Division  of 
M.-ifket  Regulation  pursuant  to  delegated 
authority. 
|ohn  Wheeler, 
Secrf'ltiry. 
|KR  Doc.  BS-1047  Filed  1-11-85;  8:45  am] 

BILUNG  CODE  MIO-OI-M 


IReleasa  No.  21637;  File  No.  SR-NSCC-84- 
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Self-Regulatory  Organization;  National 
Securities  Clearing  Corp. 

lanuiiry  8,  1985. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  November  26, 1984, 
the  National  Securities  Clearing 
Corporation  ("NSCC")  filed  with  the 
Securities  and  Exchange  Commission 
the  rule  change  described  below.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  rule  change. 

The  proposed  rule  change  amends 
NSCC  Rule  4,  Section  9  regarding 


'  NSCC  St.)  I 
its  clearing  fui 
settlement  act 
months. 

-  For  exam^ 
.ictivity  at  NS< 
NSCCs  requii 
In  August,  hoi 
increased  grei 
refunds  woulc 
members'  Sep 
requirements 
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notification  of  each  member  when  its 
clearing  fund  deposit  is  grtsatei  than 
NSCC's  required  deposit.'  The  proposal 
requires  NSCC  to  notify  eai:h  NSCC 
member  semiannually  about  the 
existence  and  the  amount  of  any  excess 
clearing  fund  deposit.  The  proposal  also 
allows  any  member  to  make  a  written 
request  for  this  information  on  a 
monthly  basis.  Generally.  NSCC  will 
return  to  a  ntember  any  excess  deposit 
upon  the  member's  writton  ivquest. 
Previously,  NSCC  was  required  to 
determine  clearing  fund  excesses  and  to 
notify  the  affected  member  of  any  such 
excess  each  month.  NSCC  then  was 
required  to  refund  the  excess  promptly 
upon  a  written  request  from  the  member. 
The  proposal  provides,  however,  that 
NSCC  will  not  return  an  excess  clearing 
fund  deposit  if  NSCC  determines  that 
the  requesting  member's  settlement 
activity  during  the  month  of  the  request 
has  been  materially  different  than  in  the 
two  previous  months.*  NSCC  states  in 
its  filing  that  the  proposal  incorporates 
into  its  rules  an  existing  policy  to 
withhold  clearing  fund  refunds  under 
these  circumstances.  i 

The  rule  change  has  become  effective, 
pursuant  to  Section  19(b)(:j)(A)  of  the 
Act  and  subparagraph  (e)  of  Securities 
Exchange  Act  Rule  19b-4.  The 
Commission  may  summarily  abrogate 
the  rule  change  at  any  time  within  60 
days  of  its  filing  if  it  appears  to  the 
Commission  that  abrogati(tp  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

You  can  submit  written  comment 
within  21  days  after  this  notice  is 
published  in  the  Federal  Register.  Please 
refer  to  File  No.  SR-NSCC-^-14.  and 
file  six  copies  of  your  comment  with  the 
Secretary  of  the  Commission.  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington.  DC  ZcrytQ. 
Material  on  the  rule  changp.  other  than 
material  that  may  be  withheld  from  the 
public  under  5  U.S.C.  552,  is  available  at 
the  Commission's  Public  Reference 
Room  and  at  the  principal  office  of 
MSCC. 


For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  dcleijated 
authority. 
)ohn  Wheeler. 
Si^cnHury. 
|KR  Doc.  85-1040  Filed  l-ll-«5;  8  45  -imj 

MLUNQ  CODE  M10-01-4I 


'  .NSCC  sl.ites  in  its  filing  that  i  gKneniMy  l>aseii 
ils  cledring  fund  requiremt^nU  on  tach  member's 
snttlemeni  activity  at  NSCC  during  the  prior  two 
months. 

-  For  example,  low  market  activity  and  seitlenient 
.ictivity  at  NSCC  during  June  and  |iily  1984  caused 
NSCC'«  required  clearing  fund  deposits  to  decrease. 
In  August,  however,  market  and  settlement  activity 
increased  greatly.  NSCC  decided  that  clearing  fund 
refunds  would  be  inappropriate  because  many 
members'  September  1984  clearing  fund 
requirements  would  increase  substantially. 


[Release  No.  21638;  Fit«  No.  SR-SCCP-84-3 
and  SR-PKILADEP-44-3] 

Self-Regulatory  Organization;  Stock 
Gleaming  Corp.  of  Philadelphia  and 
Philadelphia  Depository  Trust  Co^ 
Order  Approving  Proposed  Rule 
Changes 

(anuary  8. 1985. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act").  15  U.S.C.  78s(b)(l),  Stock 
Clearing  Corporation  of  Philadelphia 
("SCCP ")  and  Philadelphia  Depository 
Tnist  Company  ("Philadep") 
(collectively,  the  "CK;aring  Agencies") 
filed  with  the  Securities  and  Exchange 
Commission  proposed  rule  changes 
establishing  or  amending  their  finaninal 
condition  and  operating  capability 
standards  for  broker-dealers  and 
banks.'  Notice  of  the  proposal  was 
published  in  Securities  Exchange  Act 
Release  No.  20933  (May  4. 1984).  49  FR 
20400  (May  14. 1984).  No  comment  has 
been  received.  The  Commission  is 
approving  SCCP's  and  Philadep's 
proposals  for  the  reasons  stated  below. 

I.  Description 

The  proposed  rule  changes  generally 
establish  or  improve  financial  and 
operational  standards  for  borker-dealers 
that  are  applicants  or  continuing 
participants.  SCCP  and  Philadep  also 
are  proposing  separate  standards  for 
bank  applicants  and  participants.  In 
addition,  the  proposals  amend  the 
Clearing  Agencies'  application 
procedures  and  expressly  specify 
certain  rights  and  obligations  of 
applicants  and  participants.  Finally,  the 
proposed  amendments  make  various 
technical,  wording,  and  organizational 
changes  to  the  Clearing  Agencies' 
rules.' 


'  SCCP's  and  Philadep's  proposed  rule  change  are 
identical  >?xcept  for  the  following  numbering 
disci'<!p><ncies:  (1)  Philadep's  Rule  2,  section  2, 
•tei.'tion  X  and  section  4  are  renumbered  section  5. 
and  section  6;  (2)  Philad.^p'j  Rule  3,  section  8  refers 
to  .ipplirants'  appeal  rights  under  Rule  24:  and  (3) 
Philadep's  Rule  4,  section  7  relating  to  notice  mfere 
to  Rule  2.  section  6. 

-  For  example.  Rule  2.  section  4  has  been 
amended  to  specify  that  participants  are  liable  as 
principal  for  any  of  their  customers'  activities  with 
respect  to  clearing  agency  services.  In  addition. 
Rule  3.  section  2  has  been  changed  to  incorporate  by 
reference  section  3(a)(3()  of  the  Act. 


New  Section  3  of  Rule  3  is  the  heart  of 
the  proposal.  The  Section  imposes 
certain  financial  standards  on  broker-, 
dealer  and  bank  applicants  and 
participants.  The  Section  requires  a 
broker-dealer  applicant  or  participant: 
(1)  To  maintain  the  minimum  net  capital 
required  by  Rule  15c3-l  (17  CFR 
240.15c3-l)  under  the  Act.  if  applicable; 
or  (2)  if  Rule  15c3-l  is  inapplicable,  to 
comply:  (a)  With  the  minimum  liquid  net 
asset  requirement  of  the  Philadelphia 
Stock  Exchange  ("Phlx")  or  (b)  (if  the 
Phlx  is  not  the  applicant's  or 
participant's  designated  examining 
authority  ("DEA"))  with  its  DEA's 
minimum  net  capital  requirement. 
Broker-dealer  applicants  and 
participants  also  must  furnish  directly  to 
the  Clearing  Agencies  copies  of  their 
most  recent  annual,  monthly,  and 
quarterly  Rule  17a-5  reports,  i.e., 
•FOCUS  Reports." 

Section  3  of  Rule  3  imposes  on  broker- 
dealer  applicants  several  special 
requirements.  The  clearing  Agencies 
will  not  admit  a  broker-dealer  applicant 
to  membership  if  it  is:  (1)  Subject  to  the 
early  warning  provisions  of  Rule  17a-ll 
(17  CFR  240.17a-ll)  under  the  Act;  (2) 
subject  to  any  restriction  or  requirement 
of  Rule  326(a)(d)  of  the  New  York  Stock 
Exchange,  Inc.,  within  12  months  of  the 
date  of  application  to  become  a 
participant;  (3)  subject  to  "closer-than- 
normal"  surveillance  by  its  DEA;  or  (4) 
on  the  most  recent  special  surveillance 
list  filed  by  the  DEA  with  the  Securities 
Investor  Piotection  Corporation  (SIPC 
Form  5A).  Finally,  a  broker-dealer 
applicant  must  demonstrate  at  least  four 
consecutive  months  of  profitable 
business  operations  immediately 
preceding  the  filing  of  its  application. 
SCCP  or  Philadep  may  waive  this 
requirement  if  one  or  more  principals  of 
the  applicant  has  an  established 
business  history  as  an  associated  person 
of  a  current  Phlx  floor  member. 

Section  3  of  Rule  3  also  establishes 
minimum  capital,  profitability,  and 
reporting  requirements  for  bank  and 
trust  company  applicants  and 
participants.  Among  other  things,  these 
standards  require  a  bank  applicant  and 
participant  to  have  at'least  $10  million 
in  capital.  Alternatively,  an  applicant's 
or  participant's  parent  bank  holding 
company  must  have  at  least  $10  million 
in  capital  and  must  guarantee  the 
applicant's  and  participant's  obligations 
to  the  Clearing  Agencies.  A  trust 
company  applicant  or  participant  must 
have  such  capital  as  the  Clearing 
Agencies  may  determine  to  be 
appropriate  in  light  of  the  scope  and 
nature  of  the  trust,  company's  business, 
its  projected  or  actual  volume  of 


1968 


Federal  Register  /  Vol.  50.  No.  9  /  Monday.  January  14.  1985  /  Notices 


securities  transactions,  unci  the  potcnlinl 
Hnancial  exposure  to  the  Clearing 
Agencies.  In  addition.,  a  bank  or  trust 
company:  (1)  Musi  have  Federal  Savings 
and  L.oan  Insurance  Corporation 
("FSLIC)  or  Federal  Deposit  Insurance 
Cor]>oration  ("FDIC*)  insurance  or  (2) 
must  be  a  member  of  the  Federal 
Reserve  System.  Similar  to  broker- 
dealer  applicants  and  participants,  bank 
and  trust  company  applicants  and 
participants  must  file  annual,  quarterly, 
and  monthly  financial  reports.* In 
addition,  an  applicant  will  not  be 
admitted  to  membership  if  it  operated  at 
a  loss  in  its  most  recent  fiscal  quarter. 
The  proposals  institute  several  new 
operational  requirements.  Rule  3,  section 
4  requires  every  applicant  or  participant 
to  designate  an  official  to  supervise  all 
clearing  agency  related  activities.  That 
supervisory  official  can  delegate 
responsibilities  to  other  persons, 
provided  that  those  persons,  upon  the 
Clearing  Agencies"  request,  must 
demonstrate  adequate  training, 
experience  and  knowledge  of  the 
applicant's  or  participant's  clearing 
agency  related  business.  Moreover, 
proposed  Rule  3.  section  6  requires  an 
applicant's  representative  to  meet  with 
the  Clearing  Agencies'  staff  to  verify  the 
applicant's  application  responses,  to 
establish  a  personal  contact  with  SCCP 
or  Philadep,  and  to  discuss  any  other 
concerns.  Finally,  the  proposals  require 
that  applicants  and  participants  have 
personnel  capable  of  handling 
transactions  with  the  Clearing  Agencies 
consistent  with  applicable  Clearing 
Agency  By-laws,  rules  and  other 
requirements.  Applicants  and 
participants  also  must  have  adequate 
and  tested  facilities.  These  facilities 
must  be  adequate  to  fulfill  promptly  and 
accurately  the  applicant's  or 
participant's  current  and  anticipated 
commitments  to,  and  to  meet  the 
operational  requirements  of,  the 
Clearing  Agencies  and  other 
participants.  The  facilities  also  must 
conform  to  any  condition  or  requirement 
that  either  SCCP  or  Philadep  reasonably 
deems  necessary  for  the  fmancial 
protection  of  itself  and  its  participant 
community.* 

II.  Clearing  Agencies'  Rationale 

SCCP  and  Philadep  intend  their 
proposals  to  establish  appropriate 
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'If  a  tunk  qualifies  lo  participate  Itaspdon  its 
parrnt  bank  holding  company  s  consolidaled  capital 
and  guarantee,  the  proposal*  require  Ijoth  the  twnk 
holding  company  and  the  bank  to  file  annual, 
quarterly,  and  monthly  financial  reports. 

'The  proposal  also  specificatty  require* 
applicants  and  participants  to  be  familiar  witik 
SCOP'S  or  Ptuladep's  By-Law*,  rules,  and 
operations 


guidelines  fur  evaluating  applicants  for 
membership.  The  Clearing  Agencies  also 
believe  it  essential  to  impose  similar 
standards  on  continuing  participants  lo 
protect  against  material  adverse 
changes  in  a  participant's  financial 
condition  or  operational  capability. 

SCCP  and  Philadep  state  that  section 
17A(b)(4)(B)  speciHcally  authorizes  them 
to  establish  the  proposed  admission  and 
continued  participation  standards.^ The 
Clearing  Agencies  believe  that  they 
must  exercise  this  authority  to  ensure 
that  only  financially  and  operationally 
sound  organizations  participate  in  the 
Clearing  Agencies.  Although  section 
17A(b)(3)(F)  prohibits  clearing  agencies 
from  discriminating  unfairly  in  the 
admission  of  participants  or  among 
participants  in  service  use,  SCCP  and 
Philadep  stale  that  their  proposed 
standards  are  fair  lo  all  members  and 
are  appropriate  to  ensure  the 
safeguarding  of  funds  and  securities 
pursuant  to  section  17A(b)(3)  (A)  and  (F) 
of  the  Act. 

HI.  Di 


The  Commission  is  approving  SCCP's 
and  Philadep's  proposed  rule  changes 
because  they  should  enhance  the 
Clearing  Agencies'  ability  lo  safeguard 
securities  and  funds  in  their  possession 
or  control  or  for  which  they  are 
responsible.*  For  example,  the  proposed 
standard  imposing  a  minimum  net 
capital  requirement  on  broker-dealer 
applicants  and  participants  should  help 
to  reduce  nnancial  exposure  to  the 
Clearing  Agencies  and  their  respective 
solvent  participant  contmunity  from 
participant  default.  Moreover,  the 
Commission  believes  that  the  proposed 
standards  are  consistent  with  the  Act's 
goals  of  attaining  broad  participation  in 
the  National  Clearance  and  Settlement 
System  and  of  protecting  clearing 
agencies  from  Hnancial  exposure 
through  comprehensive  financial 
safeguarding  mechanisms,  including 
reasonable  membership  admission 
standards.' 


^  Speciricatty.  Section  17A(bM4|1B|  provides  that 
registered  clearing  agency  may  deny  participation 
lo.  or  condition  the  participation  of  any  person  if 
thai  person  does  not  meet  such  standards  of 
Tinanciai  responsibility,  operational  capability, 
experience,  and  competence  as  are  prescribed  tiy 
clearing  agency  rules.  In  addition,  a  regtsterrd 
clearing  agency  may  examine  and  venfy  an 
applicant's  qualiTicalions  to  be  a  participant  in 
accordance  with  procedures  established  by  llic 
clearing  agency  rules. 

•  See  Sections  17Afb)f3)fB)  and  17A(b)(A)  of  the 
Act 

'  The  Clearing  Agencies'  proposed  standards  are 
based  on  standards  adopted  by  National  Setuiritie* 
Clearing  Corporation  that  were  approved  by  the 
Commission  in  Securities  Exchange  Act  Release 
Nos.  18744  (May  17.  igS2|.  47  FR  2Z2SS  (May  ZI. 


In  particular,  the  proposed  net  Ciipilal 
standard  docs  not  impose  any 
significant  restrictions  on  potential 
broker-dealer  participation  in.  and 
access  to,  clearing  agency  8er\ices. 
First,  the  standard's  required  net  capital 
amounts  are  identical  to  existing 
regulatory  requirements.* Second,  even 
if  a  broker-dealer  does  not  qualify  for 
clearing  agency  membership,  that 
broker-dealer  still  could  access  SCCP  or 
Philadep  serv  ices  through  a 
correspondent  relationship  with  a 
clearing  agency  member. 

The  Commission  also  believes  thai 
SCCP  and  Philadep  have  established 
appropriately  tailored  bank  standards. 
For  example.  SCCP's  and  Philadep's 
requirement  that  bank  applicants  and 
participants  must  have  $10  million 
capital,  or  that  the  parent  bank  holding 
company  must  have  $10  million 
consolidated  capital  and  guarantee  the 
applicant's  obligations,  should  help  to 
ensure  that  bank  applicants  and 
participants  are  financially  able  to  meet 
their  settlement  obligations  to  the 
Clearing  Agencies.  In  addition,  the 
Commission  believes  that  the  proposals 
should  enable  the  Clearing  Agencies  to 
be  better  informed  of  adverse 
operational  and  financial  changes  at 
bank  and  trust  company  participants 
that  could  adversely  affect  the  Clearing 
Agencies  and  their  other  participants. 
This  benefit  should  flow  from  the 
requirement  that  bank  and  trust 
company  participants,  like  their  broker- 
dealer  counterparts,  must  RIe  periodic 
financial  and  operational  reports  with 
the  Clearing  Agencies. 

The  Commission  thinks  that  SCCFs 
and  Philadep's  amended  operational 
standards  should  foster  efficient 
securities  processing  by  improving 
communication  between  the  Clearing 
Agencies  and  their  members.  These 
standards  also  should  improve 
participant  supervision  of  clearing 
related  activities.  Moreover,  the 
proposal  facilitates  the  early 
development  of  communication 
channels  by  requiring  applicant 
representatives  to  meet  with  Clearing 
Agency  staffs. 


in«2)  and  19191  (0(  lober  29. 1962).  47  FR  $0597 
I  November  aisez). 

'See  rg..  Rule  15c3-l  (17  CFR  240.15c3-ll. 
Similarly,  requiring  participants  lo  directly  submit 
FOCUS  reports  lo  the  Clearing  Agencies,  which  arc 
already  gener;  '.t-d  for  other  regulatory  purposes, 
will  help  to  inform  the  Clearing  Agencies  timely  oi 
changes  in  financial  condition  without  imposing  any 
important  additional  administrative  burdens.  See 
File  No.  SR-NSCC-S4-S.  Securities  Fjichange  Act 
Release  No.  20680  (April  17. 1964).  48  FR  17655 
(April  24. 1964).  in  which  NSCC  adopted  almost 
ideatical  reporting  ivquiremenls. 


Finally.  SCCFs  and  Philadep's 
proposals  should  benefit  applicants  anrt 
participants  by  clarifying  a  number  (tf 
their  rights  and  obligations.  For 
example,  the  proposal  includes 
provisions  regarding:  (1)  Member's 
liability  as  principal  for  customers 
transactions:  (2)  notice  effectiveness;  (3| 
appeal  rights:  (4)  discretion  in  statutory 
disqualiHcation  matters:  (5) 
nondiscrimination  in  application  of  the 
rules:  and  (6)  application  procedures. 

In  summary,  the  Commission  believes 
that  SCCP  and  Philadep  have  exercised 
reasonably  their  authority  to  set 
nnancial,  character,  and  operational 
standards  that  should  help  to  prptect  the 
Clearing  Agencies  and  their  members 
from  undue  risk  of  Fmancial  exposure. 
At  the  same  time,  the  proposal  will  not 
unfairly  discriminate  in  the  admission  of 
participants  or  among  participants  in  the 
use  of  clearing  agency  services. 

IV.  Conclusion  I 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed  rule 
changes  are  consistent  *rith  Section  17A 
of  the  Act  because  they  will  facilitate 
the  safeguarding  of  securities  and  funds 
in  SCCP's  and  Philadep's  custody  or 
control  or  for  which  they  are 
responsible. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  SCCP's 
and  Philadep's  proposed  rule  changes 
be,  and  hereby  are.  approved. 

For  the  Commission  by  the  Division  of 
Market  Reflation,  pursuant  to  dftlegatect 
authority. 
)ohn  Wheeler, 
Secretary. 
|FR  Doc.  85-1045  Filed  1-11-85;  8:45  am) 
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|Rel«as€  No.  14307;  812-S99S1 

The  Mitsui  Bank  of  Canada;  Rling  of  an 
Application 


January  8. 1985. 

JMotice  is  hereby  given  that  The  Mitsui 
Bank  of  Canada  (the  "Applicant"),  c/o 
Peter  Figdor.  Esq..  Wender  Murase  & 
White:  400  Park  Avenufe,  New  York. 
New  York  10022.  filed  an  application  on 
November  2a  1984.  for  an  order  of  the 
Commission,  pursuant  to  Section  6(c)  of 
the  Investment  Company  Act  of  1940 
("Act"),  exempting  the  Applicant  from 
all  provisions  of  the  Act  so  that  it  will 
be  in  a  position  to  make  public  offerings 
of  U.S.  dollar-denominated  certificates 
of  deposit  and  other  debt  securities 
("Securities")  in  the  Unifed  States.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 


contained  therein  which  are  summarized 
below.  Such  persons  are  also  referred  to 
the  Act  for  the  complete  text  of  the 
provisions  referred  to  herein  and  in  the 
application. 

According  to  the  application. 
Applicant  is  a  Canadian  banking 
corporation  licensed  under  the 
Canadian  Bank  Act.  that  commenced 
operations  as  a  foreign  bank  subsidiary 
under  that  Act  in  February,  1982.  The 
Applicant  states  that  all  of  its 
outstanding  capital  stock  is  owned  by 
Mitsui  Bank.  Limited  ("Mitsui"). 
Applicant  offers  wholesale  banking 
services  through  its  head  office  in 
Toronto  and  its  branch  in  Vancouver, 
including  short  and  medium  term 
commercial  lending;  deposit-taking; 
investing  in  commercial  paper,  bank 
instruments  and  government  obligations: 
discounting  trade  bills;  issuing  letters  of 
credit:  and  foreign  exchange  trading.  As 
of  October  31, 1983,  Applicants  total 
assets  were  equivalent  to  U.S. 
$217,120,954,  with  authorized  capital 
stock  consisting  of  200,000  shares  of 
common  stock,  having  a  par  value  of 
Can.  $100  per  share,  and  paid  up  capital 
of  Can.  $15,00a00a  The  Applicant 
represents  that  it  is  extensively 
regulated  under  Canadian  banking  laws. 
Various  aspects  of  its  business, 
including  deposit  reserves  and 
insurance,  permissible  powers,  loan 
volume  and  dividend  policy,  are  subject 
to  regulation  under  the  Canadian  Bank 
Act.  Furthermore,  the  Applicant  is 
subject  to  various  reporting  and 
accounting  requirements  and  to  the 
supervision  of  the  Canadian  Inspector 
General  of  Banks,  the  regulatory 
authority  charged  with  the 
administration  of  the  Canadian  Bank 
Act. 

The  Applicant  states  that  Mitsui 
ranked  as  the  20th  largest  bank  in  the 
free  world  in  terms  of  deposits  as  of 
December  31, 1983;  as  of  March  31, 1984, 
Mitsui  had  worldwide  assets  equivalent 
to  approximately  U.S.  $78.8  billion, 
worldwide  deposits  equivalent  to 
approximately  U.S.  S61.7  billion, 
worldwide  customers  loans  equivalent 
to  approximately  U.S.  $40.3  billion,  and 
equity  capital  equivalent  to 
approximately  U.S.  $1.4  billion.  Mitsui  is 
presently  engaged  in  the  conduct  of  a 
commercial  banking  business  in  Japan, 
which  includes  receiving  deposits, 
making  loans,  discounts  and  security 
investments,  conducting  domestic  and 
foreign  exchange  transactions  and 
performing  such  other  related  services 
as  safekeeping,  money  exchange, 
collections  and  issuing  guarantees, 
acceptances  and  letters  of  credit.  Mitsui 
maintains  198  domestic  branches 
located  throughout  Japan  and  engages  in 


banking  activities  through  branches, 
agencies  and  representative  offices  in  20 
other  countries,  including  a  branch  in 
New  York  (The  Mitsui  Bank,  Limited, 
New  York  Branch,  "Mitsui  New  York"). 
The  application  states  that  Mitsui  is 
extensively  regulated  under  Japanese 
banking  laws  and  the  regulations 
promulgated  thereunder.  The  Japanese 
Ministry  of  Finance  audits  Mitsui  once 
every  two  or  three  years  and  the  Bank  of 
Japan  conducts  biennial  field  checks. 
The  Japanese  Ministry  of  Finance 
supervises  the  lending  ratios  and 
lending  limits  of  Japanese  banks.  In 
addition,  the  Japanese  Ministry  of 
Finance  exercises  supervisory  control 
over  Japanese  banks  by  reason  of  the 
necessity  of  obtaining  the  approval  of 
the  Japanese  Ministry  of  Finance  with 
respect  to  such  matters  as  the 
establishment  of  additional  offices, 
reductions  in  capital,  mergers, 
liquidations  or  discontinuations  of 
busine.-fs.  The  Japanese  Ministry  of 
Finance  also  has  the  authority  to 
instruct  Japanese  banks  to  remove 
directors,  to  direct  a  Japamese  bank  to 
submit  certain  property  to  be  held  for 
the  protection  of  depositors  or  to  issue 
such  other  orders  as  may  be  deemed 
necessary. 

The  application  states  that  Mitsui  has 
been  licensed  by  the  New  York  State 
Superintendent  of  Banks  to  maintain  a 
branch  office  in  New  York  State  since 
May  1977  and  that,  under  its  present 
branch  license,  Mitsui  New  York  is 
authorized  to  engage  in  "the  business  of 
buying,  selling,  paying  or  collecting  bills 
of  exchange,  or  of  issuing  letters  of 
credit  or  of  receiving  money  for 
transmission  or  transmitting  the  same 
by  draft,  check,  cable  or  otherwise,  or  of 
making  loans,  or  of  receiving  deposits." 
Mitsui  New  York,  as  a  New  York  branch 
of  a  foreign  bank,  is  subject  to  extensive 
Federal  and  New  York  State  regulation. 
Mitsui  New  York  is  also  subject  to 
regulation  under  the  International 
Banking  Act  of  1978. 

The  Applicant  states  that  the 
Securities  to  be  publicly  offered  by  the 
Applicant  in  the  United  States  will  be 
sold  in  minimum  denominations  of  U.S. 
$100,000  through  major  dealers,  will  be 
sold  only  to  institutional  and  other 
sophisticated  investors,  will  have 
varying  maturities  not  exceeding  two 
years  and  will  not  include  any  provision 
for  extension,  renewal  or  automatic 
rollover.  Payment  of  the  principal  of, 
and  interest  on,  the  Securities  will  be 
unconditionally  guaranteed  by  Mitsui 
New  York  or  Mitsui.  The  Applicant 
represents  that  the  Securities  will  have 
received  one  of  the  three  highest 
investment  grade  ratings  from  at  least 
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one  nationally  recognized  statistical 
rating  organization.  The  Applicant 
undertakes  that,  prior  to  the  issuance  of 
any  Securities,  its  United  States  counsel 
shall  have  certified  that  a  rating  in 
accordance  with  the  immediately 
preceding  sentence  has  been  received 
and  is  in  effect  as  of  such  time.  The 
Applicant  represents  that  the  Securities 
will  rank  pari  passu  among  themselves, 
and  the  guarantees  in  respect  thereto 
will  rank  pari  passu  among  themselves; 
the  Securities  will  rank  equally  with  all 
other  unsecured  indebtedness  of  the 
Applicant  (except  indebtedness  to 
Canada  or  any  province  thereof,  to  the 
extent  such  indebtedness  is  preferred  by 
operation  of  law),  including  deposit' 
liabilities,  and  superior  to  rights  of 
shareholders:  and  the  guarantees  of  the 
Securities  will  rank  equally  with  all 
other  unsecured  indebtedness  of  Mitsui 
New  York  or  Mitsui,  as  the  case  may  be 
(except  to  the  extent  such  indebtedness 
is  preferred  by  operation  of  law), 
including  deposit  liabilities,  and 
superior  to  rights  of  shareholders. 

The  .Applicant  undertakes  that  any 
offering  in  the  United  States  of 
Securities  will  be  made  only  pursuant  to 
a  registration  statement  under  the 
Securities  Act  of  1933  (1933  Act")  or 
pursuant  to  an  applicable  exemption 
from  the  registration  requirements  of  the 
1933  Act.  The  Applicant  further 
undertakes  that  any  such  offering  will 
be  done  on  the  basis  of  disclosure 
documents  that  are  appropriate  and 
customary  for  such  registration  or 
exemption,  and  in  any  event  at  least  as 
comprehensive  as  those  used  in 
offerings  of  similar  securities  in  the 
United  States  by  United  States  issuers, 
and  which  includes  a  memorandum 
describing  the  business  of  Mitsui  and 
the  Applicant  and  containing  the  most 
recent  publicly  available  annual 
financial  statements  of  Mitsui  and  the 
Applicant  (including  a  balance  sheet 
and  income  statements),  audited  in 
accordance  with  Japanese  and 
Canadian  accounting  principles, 
respectively.  Surh  memorandum  will 
include  brief  paragraphs  highlighting  the 
material  differences  between  generally 
accepted  accounting  principles 
applicable  to  United  States  banks  and 
(i)  Japanese  accounting  principles 
applicable  to  Japanese  banks  and  used 
by  Mitsui  and  (ii)  Canadian  accounting 
principles  applicable  to  Canadian  banks 
and  used  by  the  Applicant.  Such 
memorandum  will  be  updated  promptly 
to  reflect  material  changes  in  the 
business  and  financial  condition  of 
Mitsui  or  the  Applicant.  The  Applicant 
further  undertakes  to  ensure  that  such 
disclosure  documents  will  be  provided 


to  each  offeree  who  has  indicated  an 
interest  in  purchasing  Securities  prior  to 
any  sale  of  such  Securities  lo  such 
offeree;  except  that,  in  the  case  of  an 
offering  being  made  pursuant  to  a 
registration  statement  under  the  1933 
Act.  such  disclosure  documents  will  be 
provided  to  such  persons  and  in  such 
manner  as  may  be  required  by  the  1933 
Act. 

The  Applicant  also  undertakes,  in 
connection  with  any  offering  of 
Securities  in  the  United  States,  that  it 
will  expressly  accept  the  jurisdiction  of 
any  state  or  federal  court  in  the  City  and 
State  of  New  York  in  respect  of  any 
action  based  on  such  Securities.  The 
Applicant  further  undertakes  to  appoint 
an  agent  located  in  the  City  and  State  of 
New  York  (which  may  be  Mitsui  .New 
York)  to  accept  any  process  which  may 
be  ser\ed  in  any  such  action.  Such 
consent  to  jurisdiction  and  aopointment 
of  an  agent  for  services  of  process  will 
be  irrevocable  so  long  as  such  Securities 
remain  outstanding  and  until  all 
amounts  due  and  to  become  due  in 
respect  of  such  Securities  have  been 
paid. 

The  Applicant  also  undertakes  that  it 
will  not  offer  any  Security  unless  (i)  it 
shall  have  registered  such  Security 
pursuant  to  the  1933  Act.  or  (ii)  if  it 
offers  such  Security  without  registration, 
pursuant  to  an  applicable  exemption 
from  registration  under  the  1933  Act. 
either  it  shall  have  received  an  opinion 
of  its  United  States  legal  counsel  to  the 
effect  that,  under  the  circumstances  of 
the  proposed  offering,  such  Security  will 
be  entitled  to  an  exemption  provided 
under  the  1933  Act,  or  the  Staff  of  the 
Commission  shall  have  stated  in  writing 
that  it  will  not  recommend  enforcement 
action  to  the  Commission  under  the 
circumstances  of  the  proposed  offering. 
The  Applicant  further  undertakes  that  it 
will  not  offer  any  Security  (i|  in  the  case 
of  any  Security  to  be  guaranteed  by 
Mitsui  New  York,  unless  it  shall  have 
received  an  opinion  of  Japanese  legal 
counsel  to  Mitsui  to  the  effect  that  the 
obligation  of  Mitsui  New  York  pursuant 
to  such  guarantee  also  constitutes  the 
legal,  valid  and  binding  obligation  of 
Mitsui  enforceable  against  Mitsui  in 
accordance  with  its  terms,  and  (ii)  in  the 
case  of  any  Security  to  be  guaranteed  by 
Mitsui,  unless  Mitsui  shall  have 
obtained  an  order  of  the  Commission 
pursuant  to  Section  6(c)  of  the  Act 
exempting  it  from  all  the  provisions  of 
the  Act  in  connection  with  the  issuance 
of  such  guarantee. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  January  31, 1985,  at  5:30  p.m..  do  so 


by  submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specifir. 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commijision.  by  the  Division  uf 
Investment  Management,  pursuant  to 
delej^.ited  authority. 

John  Wheeler, 

Secretary. 

jFR  DiK.  85-1043  Filed  t-11-85;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

Arizona;  Region  IX  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  IX  Advisory 
Council,  located  in  the  geographical  area 
of  Phoenix.  Arizona,  will  hold  a  public 
meeting  at  11:00  a.m.  on  Thursday, 
January  24, 1985,  Arizona  Bank  Building, 
3030  North  Central  Avenue,  Conference 
Room  B,  2nd  Floor,  Suite  230,  Phoenix, 
Arizona,  to  discuss  such  matters  as  may 
be  presented  by  members,  staff  of  the 
U.S.  Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Walter  Fronstin.  District  Director,  U.S. 
Small  Business  Administration,  3030 
North  Central  Avenue,  Suite  1201, 
Phoenix.  Arizona  85012.  telephone  ((i02) 
241-2206 
lean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
j.inuary  8.  1985. 
|KR  Doc.  85-1002  Filed  1-11-85:  8:45  ani| 

WLUNO  COOC  MZS-OI-H 


Maine;  Region  I  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  I  Advisory 
Council,  located  in  the  geographical  area 
of  Augusta.  Maine,  will  hold  a  public 
meeting  at  12:00  noon  on  Thursday. 
February  14, 1985,  at  Hazel  Green's 
Restaurant,  349  Water  Street.  Augusta, 
Maine,  to  discuss  such  matters  as  may 
be  presented  by  members,  staff  of  the 
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U.S.  Small  Business  Administration,  or 
others  present. 

For  furtl»r  information,  write  or  call 
Tom  McGniicuddy,  District  Director, 
U.S.  Small  Business  Administration,  40 
Western  Avenue,  Augusta,  Maine  (207) 
622-6382.  | 

Jean  M.  Nowak, 

Director,  Office  of  Advisor}^Councils. 
)Hnuary  8. 1984. 
|FR  Doc.  85-1001  Filed  1-1iIb5:  8:45  am] 

BILUNG  COOe  I02S-01-H 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

(Docket  No.  IPS5-1;  Notice  1] 

Volkswagen  of  America  Inc;  Receipt  of 
Petition  for  Inconsequential 
Noncompliance 

Volkswagen  of  America,  Inc.,  of  Troy, 
Michigan,  ("VWoA")  hat  petitioned  to 
tie  exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Mighway  Traffic  and  Motor  Vehicle 
Safety  Act  for  noncompliance  with  49 
CFR  571.101  Motor  Vehicle  Safety 
Standard  No.  101  Controls  and  Displays, 
and  with  49  CFR  571.105.  Motor  Vehicle 
Sdfety  Standard  No.  105,  Hydraulic 
Brake  Systems.  The  basis  of  the  petition 
is  that  the  noncompliance  was 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  petition. 

The  noncompliance  affects  an  as  yet 
undetermined  number  of  1984  and  1985 
Audi  5000S  and  5000S  Turbo  passenger 
cars  ("Audi  5000s"  herein)  and  1985 
Audi  4000S.  4000S  quattro.  Coupe  GT, 
and  Quattro  passenger  cars  ("Audi 
4000s"  herein). 

According  to  paragraph  S5  and  Table 
2  of  Standard  No.  101  the  brake  system 
display  telltale  shall  be  identified  with 
the  word  "Brake".  To  the  same  effect  is 
paragraph  S5.3.5(b)  of  Standard  No.  105 
which  requires  failure  indicator  lamps 
serving  as  a  common  indicator  to  bear 
the  word  "brake".  VWoA  has  labelled 
the  brake  telltale  lens  of  Audi  4000s 
with  the  International  Standards 
Organization  (ISO)  symbol  for  brake 
failure  warning,  instead  of  the  requisite 
word.  Similarly,  the  Audi  5000S  shows 
the  ISO  symbol  rather  than  the  word 
"Brake"  on  its  informational  readout 
display.  NHTSA  had  proposed  use  of 


the  ISO  symbol  on  November  4. 19d2  (47 
PR  49993)  with  several  others,  but  chose 
not  to  adopt  them  in  the  final  rule 
published  on  July  27, 1984  (49  FR  30191). 
Audi's  design  engineers  apparently  did 
not  realize  that  the  ISO  symbol  was  only 
a  proposal  and  not  a  requirement  when 
they  engineered  the  Audi  4000s  and 
5000s  concerned. 

VWoA  argues  that  the  noncompliance 
is  inconsequential  for  several  reasons.  It 
is  aware  of  no  complaints  or  injuries  to 
customers  in  the  U.S.  or  anywhere  in  the 
world.  The  symbol  is  explained  in  the 
Operator's  Manual  furnished  with  each 
vehicle.  The  indicator  lamps  meet  other 
requirements  for  such  lamps.  In  the  Audi 
400GS  they  light  up  when  the  brake  fluid 
is  below  a  predetermined  level,  and 
when  the  parking  brake  is  applied.  In 
the  Audi  5000s,  the  indicator  lamp 
flashes  and  chimes  whenever  a 
predetermined  level  is  reached  by  brake 
fluid,  by  the  hydraulic  pressure  in  the 
brake  power  assist  system,  and  by  the 
fluid  in  the  power  steering/brake  power 
assist  unit.  The  application  of  the 
parking  brake  is  indicated  by  a  separate 
lamp  labelled  "Brake"  meeting  the 
requirements  of  Standard  Nos.  101  and 
105.  VWoA  believes  that  its 
noncompliance  is  technical  only. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  petition  of 
Volkswagen  of  America.  Inc..  described 
above.  Comments  should  refer  to  the 
docket  number  and  be  submitted  to: 
Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5108.  400  Seventh  Street.  SW.. 
Washington.  D.C.  20590.  It  is  requested 
but  not  required  that  five  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  below  will  be 
considered.  The  application  and 
supporting  materials  and  all  comments 
received  after  the  closing  date  will  also 
be  filed  and  will  be  considered  to  the 
extent  possible.  When  the  petition  is 
granted  or  denied,  notice  will  be 
published  in  the  Federal  Register 
pursuant  to  the  authority  indicated 
below. 

Comment  closing  date:  February  13, 
1985. 

(Sec.  103.  Pub.  L.  93-^92,  88  Stat  1470  (15 
U.S.C.  1417);  delegation  of  authority  at  49 
CFR  1.50  and  501.8) 

Issued  on:  January  8. 1985. 
Barry  Felrice. 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  85-992  Filed  1-11-85:  8:45  am) 

BHXINa  CODE  4»10-S»-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated:  ]anuary  8. 1985. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  (listed  by  submitting  bureau(s)], 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L  96-511.  Copies  of  these  submissions 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed  under 
each  bureau.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  each  bureau's  listing  and  to 
the  Treasury  Department  Clearance 
Officer.  Room  7221. 1201  Constitution 
Avenue.  NW..  Washington.  D.C.  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0115 

Form  Number:  IRS  Form  1099-MISC 

Type  of  Review:  Revision 

Title:  Statement  of  Recipients  of 

Miscellaneous  Income 
Clearance  Officer:  Garrick  Shear  (202) 

566-6254.  Room  5571. 1111 

Constitution  Avenue.  NW., 

Washington,  D.C.  20224 
OMB  Reviewer:  Milo  Sunderhauf  (202) 

395-6880,  Office  of  Management  and 

Budget.  Room  3208.  New  Executive 

Office  Building,  Washington,  D.C. 

20503 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number:  1512-0341 

Form  Number:  ATF  Rec  5150/8 

Type  of  Review:  Revision 

Title:  Stills— Notices  Registration  and 
Records 

Clearance  Officer:  Howard  Hood  (202) 
566-7077,  Bureau  of  Alcohol,  Tobacco 
and  Firearms.  Room  2228.  Federal 
Building.  1200  Pennsylvania  Avenue. 
NW..  Washington,  DC.  20226 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  D.C. 
20503 

Joseph  F.  Maty, 

Departmental  Reports  Management  Office. 

[FR  Doc.  85-981  Filed  1-11-85:  8:45  am| 
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Comptrolter  of  th«  Currency 

[Docket  No.  w-2] 

Porformanco  Review  Board 

AOCNCY:  Comptroller  of  the  Currrency. 
Treasury. 

ACTKNC  Notice  of  Change  in 
Membership  of  a  Senior  Executive 
Service  Performance  Review  Board. 
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fz  This  notice  announces  the 
new  membership  of  the  OCC 


Performance  Review  Board  (PRB), 
pursuant  to  5  U.S.C.  4314(c)(4). 
EFFECTIVE  DATE:  January  14, 1985. 
FOW  FURTHER  INFORMATKM  CONTACT: 
Susan  T.  Tucker,  Acting  Director, 
Human  Resources,  (202)  447-1460,  Office 
of  the  Comptroller  of  the  Currency,  490 
LEnfant  Plaza,  East,  SW.,  Washington, 
D.C.  20219. 

SUPPLEMENTARY  INFORMATION:  The 
membership  of  the  OCC  PRB  (49  FR 
2993.  January  24. 1984)  has  been 
changed.  The  current  membership  is  as 
follows: 


Michael  A.  Mancusi,  Chairperson. 

Senior  Deputy  Comptroller  for 

National  Operations 
H.  Joe  Selby,  Senior  Deputy  Comptroller 

for  Bank  Supervision 
David  L.  Chew,  Senior  Deputy 

Comptroller  for  Policy  and  Planning 
Richard  V.  Fitzgerald,  Chief  Counsel 

Dated:  January  9, 1985. 
C  T.  Conover. 
Comptroller  of  the  Currency. 
(FR  Doc.  85-1807  Filed  1-11-85:  8:45  am) 
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contains  notices  of  meetings  published 
under  the  "Government  In  the  Sunshine 
Act"   (Pub.   L   94-409)   5   U.S.C.   552b(e)(3). 
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CONSUMER  PRODUCT  SAFPTY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENr  Vol.  50,  No. 
6.  Page  1159. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  10:00  a.m.,  Thursday, 
lanuary  10. 1985. 

CHANGES  IN  THE  MEETING:  Agenda  was 
revised  to  delete  item  4 — Enforcement 
Matter  OS  #3669.  Listed  below  is  the 
revised  agenda: 


Open  to  the  Public 

1.  Kerosene  Heater  Status  Rtport 

The  staff  will  brief  the  Commission  on  the 
kerosene  heater  project  particularly  as  it 
relates  to  the  issue  of  indoor  air  quality. 

2.  Delegation  of  Review  of  FVIA  Appeals 
The  staff  will  brief  the  Commission  on  the 

.  issue  of  the  delegation  of  the 
Commission's  authority  to  decide 
Freedom  of  Information  Act  appeals. 

3.  Advisory  Opinion  on  Preemption  Issues 
The  Commission  will  consider  a  draft 

advisory  opinion  which  addresses 
certain  preemption  issues. 

For  a  recorded  message  containing 
latest  agenda  information  call:  301 — 
492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office 
of  the  Secretary.  5401  Westbard  Ave., 
Befhesda,  Md.  20207,  301—492-6800. 

Dated;  January  10. 1985. 
Sheldon  D.  Butts, 

Deputy  Secretary. 

|FR  Doc.  85-1096  Filed  1-10^5;  8:45  am) 

BHJJNO  COOE  e3SS-«1-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Commission  Meeting 


TIME  AND  date:  9:30  a.m.,  Wednesday, 
January  16, 1985. 

LOCATION:  Third  Floor  Hearing  Room, 
1111 18th  Street,  NW.,  Washington,  D.C. 
STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

\.  Voluntary  Standards  Policy 
The  staff  will  consider  a  proposed 
amendment  to  the  Commission's 
voluntary  standards  policy.  The 
amendment,  proposed  on  June  19. 1984. 
concerns  Commission  support  for 
voluntary  standards. 

2.  Delegation  of  Review  of  FOIA  Appeals 
The  Commission  will  consider  delegation 

of  the  Commission's  authority  to  decide 
Freedom  of  Information  appeals. 

Closed  to  the  Public: 

3.  Enforcement  Matter  OS  #5043 

The  Commission  will  consider  Enforcement 
Matter  OS  #5043. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call:  301-492- 
5709. 
CONTACT  PERSON  FOR  ADDITIONAL 

INFORMATION:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  5401  Westbard  Ave.. 
Bethesda,  Md.  20207,  301-492-6800. 

Dated:  January  10. 1985. 
Sheldon  D.  Butts. 
Deputy  Secretary. 

[FR  Doc.  85-1097  Filed  1-10-85: 1:34  pm) 
WLUNG  COOE  635S-01-M 


CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  5401  Westbard  Ave.. 
Bethesda.  Md.  20207,  301—492-6800. 

Dated:  January  10. 1985. 

Sheldon  D.  Butts, 

Deputy  Secretary. 

[FR  Doc.  85-1098  Filed  1-10-85;  8:45  am) 
BILUNQ  COOE  635S-01-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

TIME  AND  DATE:  11:00  a.m..  Thursday, 

January  31. 1985. 

place:  In  the  Board  Room.  Sixth  Floor. 

1700  G  St..  NW.,  Washington,  D.C. 

STATUS:  Open  meeting. 

CONTACT  PERSON  FOR  MORE 

information:  Ms.  Gravlee  (202-377- 

6677). 

MATTERS  TO  BE  CONSIDERED: 

Net  Worth  Requirements  of  Insured 

Institutions 
Regulation  of  Direct  Investment  by  Insured 

Institutions 

/ 

Dated:  January  10, 1985. 

John  F.  Ghizzoni, 

Assistant  Secretary. 

[FR  Doc.  85-1122  Filed  1-10-85;  2:54  pm] 

BILUNG  CODE  6720-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Commission  Meeting 

TIME  AND  date:  See  times  below. 

Thursday.  January  17. 1985. 

location:  Room  456,  Westwood 

Towers,  5401  Westbard  Avenue, 

Bethesda,  Maryland. 

status:  Open  to  the  Public— 8:30  a.m. 

MATTERS  TO  BE  CONSIDERED: 

1.  Commission  Staff  Briefing 

The  staff  will  brifef  the  Commission  on 
various  matters. 

Closed  to  the  Public— 9:30  a.m. 

2.  Compliance  Status  Report 

The  staff  will  brief  the  Commission  on  the 
status  of  various  Compliance  matters. 

3.  OS  it5372 

The  Commission  will  consider  issues 
related  to  OS  #5043. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call:  301 — 
492-5709. 


FEDERAL  TRADE  COMMISSION 

TIME  AND  dates:  2:00  p.m..  Thursday, 
January  17. 1985. 
place:  Room  432,  Federal  Trade 
Commission  Building,  6th  Street  and 
Pennsvlvania  Avenue,  NW., 
Washington,  D.C.  20580. 

STATUS:  Open. 

MATTER  TO  BE  CONSIDERED: 

Consideration  of  staff  recommendation 
to  amend  Pre-Sale  Availability  Rule,  16 
CFR  Part  702,  and  revise  the  Guides 
against  Deceptive  Advertising  of 
Guarantees,  16  CFR  Part  239. 

CONTRACT  PERSON  FOR  MORE 
INFORMATION:  Susan  B.  Ticknor,  Office 
of  Public  Affairs  (202)  532-1892. 
Recorded  Messsage:  (202)  523-3806. 

Emily  H.  Rock. 

Secretary. 

[FR  Doc.  85-1065  Filed  1-10-85;  9:27  am] 

BILUNO  CODE  6750-01-M 
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SECURrriES  and  exchange  commission 

Notion  is  hereby  given,  pursuant  to  the 
provisions  of  the  (iovernment  in  the 
Sunshine  Act,  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Ck)mmi8sion 
will  hold  the  following  meetings  during 
the  week  of  fanudrv  14. 1985.  at  450  Fifth 
Street.  NW..  Washington,  D.C. 

A  closed  meeting  will  be  held  on 
Tuesday,  January  15. 1985,  at  10:00  a.m. 
An  open  meeting  will  be  held  on 
Tuesday.  January  13. 1985.  at  3:00  p.m., 
in  Room  1C30. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  ihe  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  the  items  to 
be  considered  at  the  cir     d  meeting  may 
be  considered  pursuan.  (o  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)  (4).  (8).  (9)(A)  and  (10)  and  17 
CKR  200.402(a)  (4).  (8).  (9)(i)  and  (10). 

Chairman  Shad  and  Commissioner 
Treadway.  Cox,  Marinaccio  and  Peters 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday.  January 
15, 1985.  at  10.00  am.,  will  be: 

Formal  orders  of  investigation. 

institution  of  administrative  proceedings  of 

an  enforcement  nature. 
Settlement  of  administrative  proceeding  of  an 

enforcement  nature. 
Institution  of  injunctive  actions. 
Opinion. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Tuesday.  January 
15.  1985,  at  3:00  p.m.,  will  be: 

The  Commission  will  meet  with 

representatives  from  the  American  Society 
of  Corporate  Secretaries  to  discuss  matters 
of  mutual  interest,  including  among  other 
things,  benoficial  ownership  disclosure 
rules,  tender  offer  regulation  and 
shareholder  communications.  For  further 
information,  please  contact  Leslie  A. 
Murphy  at  (202)  272-2589. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Steve 
Molinari  (202)  272-2467. 

Dated:  January  8.  1985. 
|ohn  Wheeler. 
Secretory. 
|FR  Doc.  85-1143  Filed  1-10-85;  3:54  pm] 

BILUNG  COOC  M10-01-tH 


TENNESSEE  VALLEY  AUTHORITY 

[Meeting  No.  1344) 

TIME  AND  OATC:  10:15  am.  (e.s.t). 

Wedneday.  January  16, 1985. 

place:  TVA  West  Tower  Auditorium. 

400  West  Summit  Hill  Drive,  Knoxville. 

Tennessee. 

STATUS:  Open. 

Agenda  Items 

Appoval  of  minutes  of  meeting  held  on 
Decemtier  la  T984. 

Discussion  Item 

1.  Role  of  the  cooperative  demonstration 
farm  in  today's  agriculture. 

Action  Items 

Old  Business  Item 

1.  Cost  classification  approaches  in  the 
methodology  used  by  TVA  in  developing 
cost-of-service  studies  which  are  utilized  by 
TVA  in  the  establishment  of  electric  power 
rates. 

New  Business  Items 

B^Purchase  Awards 

Bl.  Invitation  70-962779— Removal  of 
precipitators  and  installation  of  new 
ductwork  at  Bull  Run  Fossil  Plant. 

B2.  Proposal  57-960111— Furnish  labor  and 
material  to  replace  five  miles  of  railroad 
tract  at  Gallatin  Fossil  Plant. 

B3.  Req.  82-836839— Replacement  moisture 
separator  reheater  nibe  bundles  for 
Sequoyah  units  1  and  2. 
C — Power  Items 

Cl.  Adoption  of  supplemental  resolution 
authorizing  1985  Series  A  power  bonds. 

C2.  Resolution  authorizing  the  Chairman  and 
other  executive  officers  to  take  further 
action  relating  to  issuance  and  sale  of 
1985  Series  A  power  bonds. 

•C3.  New  power  contract  with  Memphis 
Light.  Gas  and  Water  Division. 

C4.  Agreement  with  Memphis  Light,  Gas  and 
Water  Division  for  power  supply  to  the 
Memphis  Naval  Air  Station. 

C5.  New  power  contract  with  SKW  Alloys. 
Inc.,  covering  arrangements  for  power 
supply  for  operation  of  its  ferroalloys 
plant  at  Calvert  City,  Kentucky. 

C6.  Letter  agreement  with  Big  Rivers  Electric 
Corporation  providing  for  TVA  to  furnish 
emergency  transmission  service  to  Big 
Rivers  McCracken  County  Substation. 

C7.  Amendment  to  interconnection  agreement 
with  East  Kentucky  Power  Cooperative 
to  modify  the  settlement  provisions  for 
economy  interchange. 
D — Personnel  Items 

Dl.  Personal  services,  contact  with  Pickard. 
Lowe,  and  Garrick.  Inc..  Newport  Beach. 
California,  for  assistance  to  TVA  in  the 
performance  of  a  probabilistic  risk 
assessment  of  Ihe  Bellefonte  Nuclear 
Plant,  requested  by  Power  and 
Engineering. 

D2.  Supplement  to  personal  services  contract 
with  DDR  International.  Atlanta. 
Georgia,  for  services  related  to  the 


Chattanooga  Office  Complex,  requested 
by  Power  and  Engineering. 
E— Real  Property  Transactions 
El.  Abandonment  of  certain  easement  rights 
affecting  approximately  1.2  acres  of 
Chatuge  Reservoir  land  in  Towns 
County.  Georgia-Tract  Nos.  CHR-427F.' 
-128F.  -429F.  and  -502F. 
E3.  S.ile  of  permanent  easement  to 
Cuntersville  Hotel  Corporation  for 
construction,  operation,  and  maintenance 
of  a  motel  affecting  approximately  0.03 
•  acre  of  Guntersville  Reservoir  land  in 
Marshall  County,  Alabama — Tract  No. 
XGR-728B. 
E3.  Grant  of  permanent  easement  to  the 
Tennessee  Elk  River  Development 
Agency  for  commercial  recreation 
development  affecting  approximately  55 
acres  of  Tims  Ford  Reservoir  land  in 
Franklin  County,  Tennessee — Tract  No. 
XTTMFR-8RE. 
E4.  Grant  of  permanent  easement  to  the  State 
of  Tennessee,  Department  of 
Transportation,  for  the  construction, 
operation,  and  maintenance  of  a  highway 
affecting  approximately  1.0  acre  of 
Kentucky  Reservoir  land  in  Decatur 
County,  Tennessee — Tract  No.  XTGIR- 
129H. 
F — Unclassified 
Fl.  Agreement  No.  TV-65541A  with  the  Corps 
of  Engineers  (Corps).  Memphis  District. 
Department  of  the  Army,  covering 
arrangements  for  TVA  assistance  to  the 
Corps  in  analyzing  certain  samples  that 
relate  to  special  studiues  and  the 
monitoring  of  environmental  conditions 
throughout  the  Corps'  Memphis  District. 
F2.  Supplement  to  Agreement  No.  TV-55140A 
with  Defense  Mapping  Agency, 
Hydrographic/Topographic  Center,  U.S. 
Department  of  Defense,  for  TVA's 
assistance  in  an  accelerated  mapping 
program. 
■F3.  Memorandum  of  agreement  between  the 
Appalachian  Regional  Commission  and 
the  Tennessee  Valley  Authority  for  the 
establishment  of  a  child  care  center  to  be 
located  on  the  campus  of  Walker  College 
in  )asper,  Alabama. 
K4.  Contract  No.  TV-65690A  between  TVA 
and  Walker  College  for  the 
establishment  of  a  child  development 
center. 
K5.  Amendment  to  agreement  TV  50942A 
with  Electric  Power  Research  Institute, 
covering  arrangements  for  groundwater 
transport  studies. 
F6.  Supplement  to  interagency  agreement  No. 
TV-61855A  with  the  U.S.  Department  of 
Energy  covering  arrangements  for 
development  and  implementation  of  a 
regional  biomass  program. 


'Items  approved  by  individual  Board 
members.  This  would  give  formal  ratification 
to  the  Board's  action. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Craven  H.  Crowell.  Jr.. 


! 
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Director  of  Information,  or  a  member  of 
his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(615)  632-«000.  Knoxville,  Tennessee. 
Information  is  also  available  at  TVA's 
Washington  Office  (202)  245-0101. 

Dated:  January  9. 1985. 
W.  F.  WUlis. 
General  Manager. 
|FR  Doc.  85-1112  Filed  1-10-85;  2:12  pm| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  261. 264. 265, 270.  and 
775 

(SWM-FRL  2701-31 

Hazardous  Waste  Management 
System;  DioxirvContaining  Wastes 

agency:  Environmental  Protection 
Agency. 

action:  Fina^  rule. 


:  The  Environmental  Protection 
Agency  (EPA)  is  today  amending  the 
regulations  for  hazardous  waste 
management  under  the  Resource 
Conservation  and  Recovery  Act 
(RCRA),  by  listing  as  hazardous  wastes 
certain  wastes  containing  particular 
chlorinated  dioxins,  -dibenzofurans,  and 
-phenols,  and  by  specifying  n   nagement 
standards  for  these  wastes.  These 
wastes  are  being  listed  as  acute 
hazardous  wastes.  Because  of  this 
action,  we  are  removing  several 
commercial  chemical  products  from  the 
list  of  hazardous  wastes  contained  in  40 
CFR  261.33.  since  these  listings  are 
duplicative.  For  the  same  reason.  EPA  is 
revoking  the  regulation  concerning  the 
disposal  of  2,3,7,8-tetrachlorodibenzo-p- 
dioxin  (TCDO)-contaminated  wastes 
under  the  Toxic  Substances  Control  Act 
(TSCA)  when  the  regulation  under 
RCRA  becomes  effective.  The  effect  of 
this  rule  will  be  to  subject  these  dioxin- 
containing  wastes  to  the  hazardous 
waste  regulatirais  issued  under  RCRA. 
DATES:  Effective  date:  The  RCRA 
hazardous  waste  regulation  becomes 
effective  on  July  15. 1985  while  the 
TSCA  rule  concerning  the  disposal  of 
TCDD-contaminated  wastes  is  revoked 
on  July  15. 1985. 

Compliance  dates:  All  persons 
(including  those  who  have  previously 
notified  the  Agency  under  Section  3010 
of  RCRA)  who  generate,  transport,  treat, 
store,  or  dispose  of  the  wastes  listed 
today  are  required  to  notify  EPA  or  a 
State  authorized  by  EPA  to  operate  the 
hazardous  waste  program  of  their 
activities  under  Section  3010  no  later 
than  April  15. 1985.  Notification 
instructions  are  set  forth  in  45  FR  12746 
(February  28. 1980).' 


UMI 


'  Under  the  Solid  Waste  Disposal  Amendments  of 
1980  IPub.  L  96-152  (October  21. 1980))  EPA  was 
given  the  option  of  waiving  the  notification 
requirement  under  Section  3010  of  RCRA.  following 
revision  of  the  Section  3001  regulations,  at  the 
discretion  of  the  Administrator.  In  this  instance,  we 
believe  that  all  persons  handling  or  managing  these 
wastes  need  to  notify  the  Agency  because  of  the 
extreme  toxicity  of  these  wastes.  Therefore,  all 
persons,  including  those  individuals  who  have 
previoulsy  notified  EPA  that  they  generate  or 


All  existing  hazardous  waste 
management  facilities  (as  defined  in  40 
CFR  270.2)  which  treat,  store,  or  dispose 
of  wastes  listed  in  these  regulations  and 
which  qualify  to  manage  these  wastes 
under  interim  status  under  Section 
3005(e)  of  RCRA  must  file  with  EPA  or  a 
State  authorized  by  EPA  to  operate  the 
hazardous  waste  program  a  notiHcation 
by  April  15, 1985  and  a  Part  A  permit 
application  by  July  15. 1985.  Facilities 
which  have  already  qualified  for  interim 
status  will  not  be  allowed  to  manage  the 
wastes  listed  in  these  regulations  after 
July  15. 1985  unless:  (1)  The  regulation 
allows  them  to  handle  such  wastes 
under  interim  status,  (2)  they  file  a 
notiRcation  with  EPA  or  an  authorized 
State  by  April  15, 1985  and  (3)  they 
submit  an  amended  Part  A  permit 
application  with  EPA  or  an  authorized 
State  by  July  15, 1985  (see  40  CFR 
270.10(g)). 

AOONESSES:  Public  Docket:  The  public 
docket  for  40  CFR  Parts  261.  264.  285. 
and  270  is  located  in  Room  S-212A,  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW..  Washington.  D.C.  204ea  and 
is  available  for  viewing  from  9:00  a.m.  to 
4:00  pjB.,  Monday  through  Friday, 
excluding  holidays. 

The  public  docket  for  40  CFR  Part  775 
is  located  in  Room  E-107  at  the  same 
address,  and  is  available  for  viewing 
during  the  same  hours. 

FOn  niRTMCR  MtrORMATtON  CONTACT 
RCRA  Hotline,  toll-free  at  (800)  424-9346 
or  (202)  3a2-300a  For  technical 
information  contact:  Dr.  Judith  S.  Bellin. 
Office  of  Solid  Waste  (WH-562B). 
Environmental  Protection  Agency.  401  M 
Street  SW.,  Washington.  D.C.  20460. 
1202)  382-4787. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Summary  of  Regulation 

UI.  Wastes  Subject  to  This  Regulation 

A.  Wastes  Containing  Tetra-  and 
Pentachloro-dibenzo-p-dioxins  and 
-ditienzofurans 

B.  Pentachlorophenol  (PCP)  Manufacturing 
Wastes 

1.  Standards  for  Determining  if  Wastes 
Are  Acute  Hazardous  Wastes 

2.  Whether  Wastes  From  the  Production 
and  Manufacturing  Use  of 
Pentachlorophenol  (PCP)  Should  Be 
ClassiTied  as  Acute  Hazardous  Waste 

3.  Toxicity  of  PCP  as  a  Measure  of  the 
Wastes"  Toxicity 

4.  Changing  the  Regulatory  Status  of 
Discarded  PCP  Formulations 

5.  Alternative  Basis  for  Establishing  a  1 

kg  per  Month  Small  Quantity  Genenlor     . 
(SQG)  Exclusion  Limit 


handle  other  hazardous  wastes,  must  notify  EPA 
that  they  are  generating  or  handling  these  dMxin- 
containing  wastes. 


6.  Regulation  uf  Wastes  from  equipment 
previously  used  in  production  or 
manufacturing  use  of  PCP 
C  Wastes  generated  on  equipment 
previously  used  in  the  production  and 
nanufacturing  use  of  tri-  and  tetra- 
chlorophcnols 

1.  Scope  of  the  Listing 

2.  Practicality  of  the  Listing 

3.  Economic  Burden 

4.  Hbtorical  Documentation 

O.  Hexachlorophene  Manufacturing  Waste 
rV.  Management  Alternatives  and 
Requirements 

A.  Land  Disposal  and  Storage  of  These 
Wastes 

1.  Management  of  Dioxin  Wastes  at 
Inierin  Status  Facilities 

a.  Prohibitions  on  Management 

b.  Interim  status  Facilities  Allowed  To 
Manage  these  wastes 

2.  Requirement  of  a  Waste  Management 
Plan 

3.  Prohibiting  Land  Disposal  of  These 
Wastes 

4.  Secondary  Containment  at  Permitted 
Tank  and  Container  Storage  Facilities 

&  Incineration  of  Dioxin-Contaminated 
Wastes 

1.  Burning  at  Interim  Status  Incinerators 

2.  Burning  at  Fully  Permitted  Incinerators 

a.  Alternative  DRE  for  Dioxin- 
Contaminated  Wastes 

b.  Requirements  for  Conducting  a  Trial 
Bum  for  These  Wastes 

c.  Special  Notification  to  the  Regional 
Administrator 

d.  Periodic  Compliance  Tests 

X  AsMndments  to  Parts  264  and  265 
C.  Bdcning  at  Interim  Status  Thermal 
Treatment  Facilities 
V.  Relation  of  this  Rule  to  Regulation  of 
TCDD-Contaminated  Wastes  Under  the 
Toxic  Substances  Control  Act 
VI  Comments  on  Other  Issues 
A.  Development  of  a  Toxicity 
Characteristic  for  Defining  Dioxin- 
Contaminated  Wastes  as  Hazardous 
&  Discarded  Unused  Formulations 
C  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  cleanup  activities 
0.  Other  Wastes  Containing  CDDs  and 
CDFs 

E.  Wastes  Containing  Other  Halogenated 
Dioxins  and  Dibenzofurans 

F.  Small  Quantity  Generator  Comments 

G.  Cbonents  on  Reuse  and  Recycling  Issue 
H.  Applicability  of  the  Mixture  Rule 

L  Comments  on  the  Analytical  Method  and 
the  Background  Document 
Vn.  Relation  of  this  Regulation  to  Those 
Promulgated  Under  CERCLA  section 
102(b)  (Renortable  Quantities) 
Vffl.  State  Authority 

IX.  Economic,  Environmental,  and  Regulatory 
Impacts 
A.  Hsgiilatory  Impact  Analysis 
a  Reguialory  Flexibility  Act 
C  F»p«n»ork  Reduction  Act  of  1980 
XlUierences 
XL  Ust  of  Subjects 
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I.  Background 

On  April  4, 1983,  EPA  proposed  to 
amend  the  regulations  for  hazardous 
waste  management  under  RCRA  by 
listing  as  acute  hazardous  wastes' 
certain  wastes  containing  particular 
chlorinated  dioxins,  -dibenrofurans,  and 
-phenols,  and  by  specifying  certain 
management  standards  for  these  wastes 
(see  48  FR  14514-14529).  Same  of  these 
materials  already  are  hazardous  wastes 
under  40  CFR  261.33(0.  a  provision 
which  lists  discarded  commercial  grade, 
technical  grade,  off-specification 
products,  and  discarded  formulations 
when  the  toxicant  is  present  as  the  sole 
active  ingredient.  Since  we  proposed  to 
list  these  wastes  as  acute  hazardous 
wastes,  we  also  proposed  to  delete 
several  commercial  chemical  products 
(i.e.,  EPA  Hazardous  Waste  Nos.  U212, 
U230.  U231,  U232,  U233,  and  U242)  from 
the  list  of  hazardous  wastes  contained 
in  40  CFR  261.33(f)  in  order  to  .avoid 
listing  the  same  waste  under  two 
different  (and  inconsistent)  provisions. 
Finally,  EPA  proposed  to  revoke  its 
regulation  concerning  the  disposal  of 
2,3,7,8-TCDD  contaminated  wastes 
under  TSCA  when  the  RCRA  regulation 
becomes  effective. 

EPA  requested  comments  on  all 
aspects  of  the  proposed  regulation.  The 
agency  has  evaluated  these  comments 
and  has  accordingly  modified  the 
regulations  as  well  as  the  Supporting 
documentation.  This  notice  finalizes  the 
regulation  proposed  on  April  4, 1983, 
and  outlines  EPA's  response  to  many  of 
the  conrments  received  on  that  proposal. 
(The  Agency's  response  to  the  other 
comments  are  set  forth  in  the  revised 
Background  Document  for  this  listing.) 
rhe  Agency  also  notes  that  the 
proposed  regulation  was  validated  by 
Congress  in  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA).  In 
particular,  the  bill  requires  EPA  to 
finalize  the  "dioxin-containing 
hazardous  waste  numbered  FO20,  F021, 
F022.  and  F023  (as  referred  to  in  the 
proposed  rule  published  by  the 
Administrator  in  the  Federal  Register  on 
April  4, 1983)"  within  six  months  of  the 
bills  enactment  (Section  2E2(a)).  In 


'The  RCRA  definition  of  acute  liazardous  waste 
is  set  forth  at  40  CFR  261.11(a)(2).  Under  that 
definition,  a  materia)  is  not  necessarijy  "acutely 
toxic"  in  the  way  that  term  is  used  by  toxicologlsts. 
Rather,  the  term  is  intended  by  EPA  to  identify 
wastes' that  are  so  hazardous  that  they  may.  either 
through  acute  or  chronic  exposure  "cause,  or 
significantly  contribute  to  an  increase  in  serious 
irreversible,  or  incapacitating  reversible  illness" 
regurd)ess  of  how  they  are  managed.  Wastes  with 
particularly  low  LD50  or  LC50  toxicities,  or  wastes 
containing  substantial  concentrations  of  potent 
carcinogens,  are  the  most  likely  candidates  for 
listing  Hs  acute  hazardous  wastes  (see  45  FR  33106- 
33107.  May  19,  1960). 


addition,  Section  201(e)  of  the  law 
requires  EPA  to  consider  prohibiting  the 
land  disposal  of  the  proposed  listings. 
(The  prohibition  on  land  disposal  is 
rebuttable  under  certain  circumstances.) 

II.  Summary  of  the  Regulation  ^ 

This  regulation  designates  as  RCRA 
acute  hazardous  wastes  process  wastes 
from  the  manufacturing  use  of  tetra-. 
penta-,  or  hexachlorobenzenes  under 
alkaline  conditions:  wastes  from  (he 
production  and  manufacturing  use  of 
tri-.  tetra-,  and  pentachloro-phenols  and 
their  chlorophenoxy  derivatives:*  and 
discarded  unused  formulations 
containing  tri-.  tetra-,  and 
pentachlorophenols  or  formulations 
containing  compounds  derived  from 
these  chlorophenols.  Also  listed  are 
wastes  that  are  generated  in  the  course 
of  a  manufacturing  process  performed 
on  equipment  previously  used  for  such 
operations,  except  where  the  equipment 
was  used  only  for  the  manufacture  or 
formulation  of  pentachlorphenol  (PCP) 
or  its  derivatives.  The  wastes  covered 
by  this  rule  include  reactor  residues,  still 
bottoms,  brines,  spent  filter  aids,  spent 
carbon  from  product  purification,  and 
sludges  from  wastewater  treatment,  but 
do  not  include  untreated  wastewater  or 
spent  carbon  from  hydrogen  chloride 
purification. 

As  a  consequence,  these  wastes  will 
all  be  subject  to  the  1  kg  per  month 
small  quantity  generator  exclusion  limit. 
See  40  CFR  261.5(e)  and  261.30(d). 
Residues  in  containers  that  contain 
these  listed  wastes  are  also  regulated 
under  subtitle  C  of  RCRA,  unless  the 
container  has  been  triple-rinsed  using  a 
solvent  capable  of  removing  the  waste, 
or  the  container  has  been  otherwise 
'  cleaned  by  a  method  that  thas  been 
shown  to  achieve  equivalent  removal. 
See  §  261.7(b)(3)*  In  addition,  soils 


'The  following  acronyms  and  definitions  are  used 
In  this  document  (and  in  the  Background  Document 
for  this  regulation): 

PCDDs  =  all  isomers  of  all  chlorinated  dibenzo-/^ 
dioxins. 

PCDFs  =  all  isomers  of  all  chlorinated 
dibenzofurans. 

CDDs  and  CDF8=all  Isomers  of  the  lera-.  penta-, 
and  hexacholoro-dibenzo'/wiioxins  and 
-dibenzofurans,  respectively. ' 

TCDDs  and  TCDF8=  all  isomers  of  the 
tetrachlorodibenzo-p-dioxins  and  -dibenzofurans. 
respectively. 

TCDD  and  TCDF=the  respective  2,3,7,B,-lsomer8 

The  prefixes  D.  Tr.  T,  Pe.  and  Hx  denote  the  dl-, 
tri-,  tetra-,  penta-,  and  hexachlorodioxin  and 
-diltenzofuran  congeners,  respectively. 

'The  proposed  regulation  specified  these 
derivatives  as  the  chlorophenoxy  acids,  esters,  and 
amine  salts,  but  omitted  reference  to  ether 
derivatives  and  other  (e.g.,  alkaline)  salts.  This 
inadvertent  omission  is  rectified  in  the  final 
regulation. 

'If  the  container  is  cleaned,  the  container  would 
be  considered  empty  and  no  longer  subject  to 


contaminated  with  these  wastes  are  also 
regulated  since  soils  contaminated  by 
hazardous  wastes  spills  are  defined  as 
being  in  the  RCRA  system. 

These  wastes  also  will  be  subject  to 
special  standards  when  land  disposed, 
incinerated,  or  stored.  Since  these 
wastes  will  now  be  subject  to  regulation 
under  RCRA,  we  are  also  revoking  the 
TSCA  dioxin  rule. 

III.  Wastes  Subject  to  This  Regulation 

EPA  proposed  to  list  as  acute 
hazardous  wastes  process  wastes  from 
the  manufacture  of  tetra-.  penta-,  or 
hexachlorobenzenes  under  alkaline 
conditions:  wastes  from  the  production 
and  manufacturing  use  of  tri-,  tetra-.  or 
pentachlorophenols  and  their 
chlorophenoxy  derivatives;  and 
discarded  unused  formulations 
containing  tri-.  tetra-.  and 
pentachlorophenols  or  formulations 
containing  compounds  derived  from 
these  chlorophenols.  We  also  proposed 
to  list  wastes  resulting  from  the 
production  of  materials  on  equipment 
previously  used  for  such  operations. 
This  section  of  the  preamble  discusses 
the  comments  received  on  the  listing  of 
these  wastes  as  acute  hazardous 
wastes,  as  well  as  our  response. 

A.  Wastes  Containing  Tetra-  and 
Pentachloro-dibenzo-p-dioxins  and 
-dibenzofurans 

In  listing  these  wastes  as  acute 
hazardous  wastes.  EPA  relied 
principally  upon  the  presence,  in 
significant  concentrations,  of  CDDs  and 
CDFs  in  the  wastes,  and  to  a  lesser 
extent  on  the  presence  of  certain 
chlorophenols  and  chlorobenzenes.  The 
CDDs  and  CDFs  are.  for  certain  animal 
species,  the  most  potent  man-made 
toxicants  known.  These  wastes  also 
have  been  associated  with  some  of  the 
most  serious  hazardous  waste  damage 
incidents  known,  including  those  at 
Love  Canal  (NY),  and  at  Times  Beach 
(MO). 

The  levels  of  TCDD  in  these  wastes 
are  of  concern  in  terms  of  the  potential 
for  serious  harm  to  human  health  if  they 
are  released  to  water  or  air,  either  in 
soluble  form  or  adsorbed  to  soil 
particulates.  Based  on  its  carcinogenic 
potential,  the  Water  Quality  Criterion 
for  2,3,7.8-TCDD  is  10  »-10  'ppb  (U.S. 
EPA.  1978b).  This  value  is  a  very  small 
fraction  (about  10  '2)  of  the 
concentration  of  TCDDs  in  the  listed 
wastes. 


regulation.  However,  the  rinsate  that  is  generated 
would  be  an  acute  hazardous  waste,  and,  thus, 
subject  to  regulation.  See  45  FR  at  78528  (November 
25. 1980). 
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Commenters  did  not  seriously 
challenge  that  production  wastes 
containing  TCDDs  and  TCDFs  were 
properly  listed.  We  therefore  are 
adopting  these  listings  as  final  today. 
Challenges  to  EPA's  decision  to  list 
wastes  generated  on  equipment 
previously  used  to  produce  wastes 
containing  TCDDs  and  TCDFs  are 
discussed  in  Section  C.  of  this  section  of 
the  preamble. 

Several  respondents,  however,  did 
comment  on  EPA's  use  of  structure/ 
activity  relationships  in  its  decision  to 
list  all  CODs  and  CDFs  as  toxicants  of 
concern,  stating  that  it  is  not 
scientifically  valid  to  consider  all  the 
CDDs  and  CDFs  as  having  the  same 
toxicologic  properties,  and  that  there  are 
species-specific  exceptions  to  the 
correlations  cited  between  biochemical 
endpoints  and  toxicity.  Several 
commenters  also  suggested  that  EPA's 
reliance  on  the  case  of  EOF  v.  EPA  (598 
F.2d 62  {DC  Cir.,  1978)).  cited  in  partial 
support  for  EPA's  determination,  is 
incorrect  The  commenters  stated  that 
the  court's  determination  in  the  case  of 
EDFv.  EPA  (which  involved 
poly  chlorinated  biphenyls)  (PCBs) 
allowed  EPA  to  infer  toxicity  based  on 
structure-activity  relationships  because 
the  congeneric  composition  of  the  PCB 
mixture  was  not  known,  and  because 
the  toxic  characteristic  of  all  the 
congeners  was  not  known. 

EPA  agrees  with  the  commenters  that 
there  is  considerable  variation  in  the 
acute  and  chronic  toxicity,  as  well  as  in 
the  biochemical  activity  of  the  various 
COD  and  CDF  congeners  and  isomers. 
We  alluded  to  these  differences  in  the 
preamble  to  the  proposal.  See  48  FR 
14515,  April  4. 1983.  In  addition,  these 
di^erences  were  noted  both  in  the 
background  document  and  in  the  health 
and  environmental  effects  profiles. 
However,  we  continue  to  judge  that, 
because  most  of  the  isomers  of  the  listed 
CDDs  and  CDFs  are  very  toxic,  albeit  to 
different  degrees,  and  because  the 
Agency  believes  that  most  of  these 
wastes  contain  a  certain  percentage  of 
the  most  toxic  (TCDD)  component,  it  is 
appropriate  and  pennissible  to  rely,  in 
part,  on  the  known  structure/activity 
relationships  to  establish  the  potential 
toxicity  of  these  wastes." 

It  should  also  be  noted  that  the 
Agency  is  not  evaluating  the  toxicity  of 
the  HxCDD  and  RiCDF  congeners— the 
chlorinated  dioxins  and  -dibenzofurans 


*  We  diso  t>elieve  that  the  identification  of 
individ'jd!  itomen  in  the  waste  {i  e,  analyze  the 
waste  (or  tite  specific  dioxin  and  dibenzofw^ 
isomen>  would  be  qvite  costly  and  iinni  1 1  mmj 
becauae  of  the  toxic  nature  of  the  dioxin  and 
dthenzofurdn  isomers. 


most  prevalent  in  wastes  from  PCP 
production  and  manufacturing  use — 
solely  by  reference  to  structural 
similarity  with  TCDD  and  TCDF.  Rather, 
we  have  made  an  independent 
assessment  of  the  toxicity  of  the 
HxCDDs.  and  believe  that  they  are  also 
very  potent  carcinogens,  albeit  less 
potent  than  TCDD.  We  are.  however, 
relying  on  structure/activity 
relationships  in  stating  that  all  forms  of 
HxCDDs  and  HxCDFs  are  constitutents 
of  concern. 

B.  Pentachlorophenol  (PCP) 
Manufacturing  Wastes 

1.  Standards  for  Determining  if  Wastes 
Are  Acute  Hazardous  Wastes 

Before  challenging  the  Agency's 
substantive  determinations,  some 
commenters  argued  that  EPA  does  not 
have  the  authority  to  regulate  the 
designated  wastes  as  acute  hazardous 
wastes  under  40  CFR  261.31.  In 
particular,  these  commenters  argue  that 
the  criteria  cited  in  the  regulation  for 
listing  acute  hazardous  waste  (see  40 
CFR  281.11(a)(2))  allows  EPA  to  classify 
as  acute  hazardous  wastes  only  those 
wastes  which  meet  all  of  the  criteria  set 
forth,  and  that  the  criterion  that  such  a 
waste  be  "capable  of  causing  or 
significantly  contributing  to  an  increase 
in  serious  irreversible,  or  incapacitating 
reversible  illness  "  is  impennissibly 
vague. 

We  believe  that  the  sommenters  have 
misinterpreted  the  cited  regulation.  The 
regulation  (40  CFR  261.11(a)(2))  clearly 
states  that  a  waste  is  considered  to  be 
an  acute  hazardous  waste  if  its  acute 
toxicity  meets  the  criteria  for  acute 
lethality  as  defined  in  40  CFR 
261.11(a)(2).  or  if  it  can  cause  or 
contribute  to  serious  irreversible  illness. 
The  regulations  do  not  state  that  an 
acute  hazardous  waste  must  meet  aU  of 
the  listed  criteria:  the  conjunction  "or"  is 
employed.  As  to  the  lack  of 
definitivencss  of  the  qualitative 
criterion,  the  regulation  quotes  the 
statutory  standard  verbatim.  No  one  has 
challenged  the  statutory  provision 
(Section  10O4(5l(A))  as  impermissibly 
vague,  nor  did  we  receive  any  comments 
on  this  criteria  during  the  comment 
period  following  the  promulgation  of 
5  261.11(a)(2)  on  May  19. 1980. 
Furthermore,  in  the  preamble  to  that 
regulation.  EPA  stated  its  intent  to  apply 
this  standard  to  wastes  "containing 
substantial  concentrations  of  potent 
carcinogens  .  .  ."  (See  45  FR  33107). 
TCDD  and  several  HxCDDs  are  among 
the  most  potent  carcinogens  tested  in 
rodents,  and  are  present  in  these  wastes 
in  substantial  concentrations.  We 
therefore  believe  that  neither  the  statute 


nor  the  regulations  are  impermissibly 
vague,  and  that  we  have  fully 
articulated  the  reasons  for  our 
conclusion  that  these  wastes  meet  the 
criterion  for  listing  as  acute  hazardous 
wastes. 

2.  Whether  Wastes  From  the  Production 
and  Manufacturing  Use  of 
Pentachlorophenol  (PCP)  Should  Be 
Classified  as  Acute  Hazardous  Wastes 

EPA  proposed  to  list  wastes  from  the 
production  and  manufacturing  use  of 
PCP,  discarded  unused  formulations 
containing  PCP,  and  wastes  from 
equipment  previously  used  for  the 
production  or  manufacturing  use  of  PCP 
as  acute  hazardous  waste.  Generators  of 
these  wastes  qiiestioned  whether  the 
wastes  should  be  classified  as  acute 
hazardous  wastes.  They  argued  that 
these  wastes  do  not  contain  the  most 
toxic  dioxin  or  dibezofuran  congener 
(2,3.7,8-TCDD  or  TCDF).  and  went  on  to 
argue  that  the  dioxin  congeners  they  do 
contain — HxCDDs — are  not 
carcinogenic  or  otherwise  toxic  enough 
to  justify  the  acute  hazardous  waste 
classification.  They  also  maintained  that 
there  are  no  other  reasons  to  justify 
listing  these  wastes  as  acute  hazardous 
wastes. 

As  already  explained,  wastes  are 
listed  as  acute  hazardous  waste  under 
the  criteria  for  listing  contained  in  40 
CFR  I  261.11(a)(2).  The  principal  basis 
for  listing  the  PCP  wastes  as  acute 
hazardous  wastes  is  the  presence  of 
substantial  concentrations  of  HxCDDs 
and  HxCDFs.  and  of  PCP.  which  has 
potential  chronic  systemic  effects.'  * 
While  TCDDs  are  very  rarely  found  in 
PCP  or  in  wastes  resulting  from  the 
production  or  manufacturing  use  of  PCP 
(Buser  and  Bosshardt  (1976)  reported 
0.50-0.25  ppm  of  an  unidentified 
TCDD"  isomer).  HxCDD 
concentrations  range  firom  1-39  ppm 
(USEPA.  19eia:  Miles  et  al.,  1984).  In 
addition,  an  isomer-specific  analysis 
determined  that  the  carcinogenic 
l,Z3,6.7.8-HxCDD  constitutes  about  20- 
60%  of  the  HxCDDs  present  (USEPA, 
1978:  Miles  et  al..  1984).  Moreover.  PCP 
contains  about  0.12  ppm  each  of  TCDFs 
and  PeCDFs,  and  from  9-99  ppm  of 


'  Fetoloxic  and  tei^togenic  effects  (statistically 
significant  skeletal  ai>d  soft  (issue  anomalies,  fetal 
growth  rctardahon.  and  increased  embryonic 
resorpliona)  have  been  reported  in  rata  exposed  to 
commercial  and  punfied  PCP  (L'SEPA.  19OTa). 

'These  wastes  also  contain  hexachlorobenzene 
(HCB).  a  compound  idenhfied  by  the  Agency's 
Carcinogen  Assessment  Croup  as  a  potential  human 
carcinogen.  Because  the  Agency  has  no  data  on  the 
concentration  of  HCB  in  these  nianufocturing 
wastes.  HCB  is  not  at  this  bme  cited  as  a  toxicant  of 
concern  (Appendix  VII  constitueol).  If  data  warrant, 
these  listings  may  accordingly  be  amended. 
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HxCDFs  (USEPA.  4978).  As  discussed 
below  (Section  III.  B.  3.),  these  levels  are 
of  regulatory  concern. 

Several  commenters  disputed  EPAs 
determination  that  the  two  HxCQDs  are 
carcinogenic.  They  submitted  an 
expert's  review  of  the  bioassay 
conducted  by  the  National  Cancer 
Institute  (NCI)  of  a  mixture  of  two 
HxCDDs  (Squire,  1983).»  The  expert 
reviewer  reported  a  lower  incidence  of 
neoplastic  nodules  in  female  rats  than 
that  reported  by  NCI  (and  originally 
accepted  by  EPA).  He  evaluated  several 
of  the  lesions  diagnosed  as  tumors  by 
NCI  as  non-neoplastic  regenerative 
nodules,  but  concluded  that  there  is 
"equivocal"  evidence  that  these 
HxCDDs  are  potential  human 
carcinogens. 

As  a  result  of  these  comments, 
scientists  from  EPA's  Carcinogen 
Assessment  Group  (CAG)  and  the 
National  Toxicology  Program  (NTP) 
have  reviewed  both  the  reviewing 
expert's  comments  and  the  underlying 
data  (histology  slides)  gathered  in  the 
original  NCI  study.  Their  re-evaluation 
confirms  the  original  conclusion  that 
there  is  sufficient  evidence  that  the 
mixture  of  HxCDDs  studied  by  NCI  is 
carcinogenic  as  indicated  by  a 
statistically  significant  increased 
incidence  of  liver  tumors  in  female  rats 
and  in  mice  of  both  sexes  (Haberman 
and  Bayard,  1984;  Hildebrandt,  1983. 
McGaughy.  1984).  This  review  led  EPA 
to  estimate  that  the  carcinogenic 
potency  of  the  two  HxCDD  isomers 
ranged  from  0.59  (male  rat)  to  11  (male 
mouse)  per  fig/kg/day.  The  CAG 
recommended  that  6.2  per  jig/kg/day, 
derived  from  hepatocellular  carcinoma 
and  adenoma  data  in  the  male  mice  and 
female  rats  (the  test  systems  in  which 
the  response  was  most  strongly  evident) 
be  used  as  the  best  estimate  of  the  upper 
limit  potency  estimate  for  HxCDD 
(McGaughy,  1984). 

Even  the  lowest  of  these  estimates, 
however,  makes  HxCDD  one  of  the  most 
potent  carcinogens  identified  by  the 
Agency.  For  example,  this  mixture  of 
HxCDDs.  although  about  '/as  as  potent 
as  TCDD,  is  as  potent  a  carcinogen  as 
Aflatoxin  Bi  (a  well  recognized  potent 
carcinogen],  and  is  about  a  thousand 
times  more  potent  than  ethylene 
dibromide  (EDB).  "    ' 

Commenters  also  submitted  an 
epidemiologic  study  of  the  effects  of 
several  chemical  preservatives, 
including  PCP.  on  the  health  of 
woodworkers,  as  evidence  that  no 
deleterious  health  effects  can  be 


ascribed  to  these  chemicals  (AW'PI. 
1983).'"  EPA  reviewed  this  study,  and 
notes  that  it  has  severe  limitations 
(Erdreich,  1983;  Ris,  1983).  First,  a  cross- 
sectional  study  design  is  not  a  suitable 
method  for  detecting  a  cancer  effect, 
because  in  such  a  study  persons  with 
cancer  who  are  currently  employed  are 
not  likely  to  be  identified  as  having  the 
disease.  In  addition,  other  deficiencies 
were  pointed  out.  viz.,  small  sample 
size;  insufficient  follow-up  period 
following  the  onset  of  exposure;  and 
lack  of  exposure  definition.  EPA. 
therefore,  concludes  that  the  submitted 
epidemiological  study  is  not  adequate 
for  assessing  the  presence  or  absence  of 
a  cancer  risk  or  other  health  effects  in 
wood  treaters  exposed  to  PCP  (Erdreich, 
1983;  Ris.  1983).  In  addition,  reports  have 
been  accumulating  in  the  open  literature 
which  indicate  that  workers  in 
occupations  associated  with  PCP 
exposure  are  at  increased  risk  of  nasal 
and  nasopharyngeal  cancer,  stomach 
cancer,  and  non-Hodgkins  lymphoma 
(Grufferman  et  al.,  1976;  Bishop  and 
Jones.  1981;  Hardell  et  al.,  1982; 
Gallagher  and  Threlfall,  1984).  Since 
these  are  reports  of  studies  of 
occupational  exposure,  it  is  of  course 
unclear  whether  the  etiologic  agent  is 
PCP  or  its  associated  CDD  or  CDF 
impurities.  However,  these  reports 
reinforce  EPA's  decision  regarding  the 
capability  of  these  wastes  to  cause  or 
contribute  to  serious  irreversible,  or 
incapacitating  reversible,  illness. 

Several  commenters  also  suggested 
that  the  toxicity  of  HxCDDs  at  the  levels 
found  in  PCP  are  not  of  regulatory 
concern.  The  commenters  argue  that, 
because  the  amount  of  HxCDDs  which, 
they  estimate,  is  contained  in  the 
median  rat  lethal  dose  of  PCP  is  less 
than  the  teratogenic  lowest  observed 
effect  level  (LOEL)  noted  for  HxCDDs, 
EPA  should  be  more  concerned  with  the 
acute  toxicity  of  PCP  than  with  the 
chronic  toxic  effects  of  its  HxCDD 
contaminants.  They  further  state  that  no 
increased  risk  of  oncogenicity  will  result 
from  HxCDD  exposure  resulting  from 
exposure  to  PCP  at  its  NOEL  for 
reproductive  effects. 

EPA  disagrees  with  these  statements. 
When  we  consider  cancer,  daily 
exposure  even  at  one  hundredth  of  the 
LD.io  of  PCP  containing  15  ppm  of 
HxCDDs  would  result  in  exposure  to  18 
ng  HxCDD/kg/day."  Lifetime  exposure 


'This  review  was  submitted  well  after  the  close 
III  the  comment  period,  but  tha  Agency  chose  to 
consider  it  as  part  of  the  rulenaking  record. 


'"This  review  also  was  submitted  well  after  the 
cjlose  of  the  public  comment  period,  but  the  Agency 
again  chose  to  consider  it  as  part  of  the  rulemaking 
record. 

"  '/loo  X  LD50  X  15  ppm  HxCDD/PCP  x  l/body 
weight  =  10"'  X  120  mg  PCP/kg/day  x  (15  x  lO"* 
mg  HxCDD/mg/PCP)  X  10«ng/mg  =  18  ng 
H\CnD/kg/d  =  0.018  ^g  HxCDD/kg/day. 


at  this  level  could  entail  a  potential 
excess  cancer  risk  as  high  as  one  in  a 
hundred.  With  respect  to  reproductive 
toxicity,  the  Allowable  Daily  Intake 
(ADI)  is  estimated  as  one  hundredth 
(NAS.  1977)  of  the  reproductive  NOEL 
or  1  ng  HxCDD/kg/day.  Someone 
exposed  to  a  dose  approaching  the 
median  LDso  established  in  the  rat  (120 
mg  PCP/kg/day)  therefore  would 
receive  a  dose  1800  '*  times  larger  than 
the  ADI  anticipated  for  the  reproductive 
effects  of  HxCDD.  Therefore,  the 
reproductive  effects  of  HxCDD 
potentially  occur  at  doses  three  orders 
of  magnitude  lower  than  those  at  which 
the  lethal  effects  of  PCP  are  expected. 

Additionally,  the  levels  of  HxCDDs  in 
PCP  wastes  are  of  concern  in  terms  of 
the  potential  for  serious  harm  if  they  are 
released  to  water  or  air,  either  in  soluble 
form,  or  absorbed  to  soil  particulates. 
Based  on  its  carcinogenic  potentials  the 
Water  Quality  Criterion  for  2,3,7.8- 
TCDD  has  been  set  as  10"»  -10"  Vs/l 
(USEPA,  1984b).  Since  a  mixture  of  two 
ilxCDDs  is  about  4%  as  potent  a 
carcinogen  as  TCDD  (McGaughy.  1984). 
and  because  the  water  solubility,  soil 
sorption  characteristics,  and 
bioaccumulation  potential  of  HxCDDs 
and  TCDD  are  very  similar  (see 
Background  Document  for  this  listing), 
an  appropriate  estimate  for  a  similar 
criterion  for  HxCDDs  is  about  25  times 
as  lai^e  as  that  for  TCDD.  viz., 
10''-10"*/Ag/1.  This  value  is  a 
minuscule  fraction  (10" '")  of  the 
concentration  of  HxCDDs  in  the  PCP 
wastes. 

We  therefore  conclude  that  the 
potential  toxicity  of  HxCDDs  at  the 
'  levels  found  in  PCP  are  of  regulatory 
concern  and  that  these  wastes  contain 
significant  concentrations  of  potent 
carcinogens.  These  wastes  therefore 
meet  the  criteria  of  40  CFR  261.11(a)(2). 
justifying  the  listing  of  these  wastes  as 
acute  hazardous  wastes. 

3.  Toxicity  of  PCP  as  a  Measure  of  the 
Wastes'  "Toxicity 

One  commenter  noted  that  PCP. 
which  is  contaminated  with 
carcinogenic  HxCDDs,  was  not 
carcinogenic  in  several  bioassays,  and 
therefore  questioned  the  Agency's 
conclusion  that  the  two  HxCDDs  are 
potential  human  carcinogens. 

We  do  not  believe  that  the  PCP 
bioassays  are  adequate  to  support  a 
conclusion  concerning  the  potential 
carcinogencify  of  PCP  and  HxCDD- 
containing  wastes.  The  carcinogenic  risk 


'=Exposure/ADl  =  (15  X 10"  mg  HxCDD/mg  PCP 
\  120  mg  PCP/kg/d  X  106  ng/mg)  /  1  ng  HxCDD/ 
kg/day  =  1800. 
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of  PCP  containing  ppm  concentrations  of 
HxCDD  is  not  expected  to  give  positive 
results  at  the  dosages  used  in  these 
bioassays.  At  the  lowest  dose  used  in 
the  HxCDD  oral  bioassay  {1.25  ug 
HxCDD/kg/day).  tumor  rates  of  0  and 
20%  were  noted  in  groups  of  50  female 
and  male  Osborne  Mendel  rats 
(USDHHS.  1980).  For  a  dose  of  0.3  ug 
HxCDD/kg/day  (the  amount  of  HxCDD 
contained  in  the  highest  PCP  dose  used 
in  the  PCP  study)  a  0-5%  response  rate 
would  be  expected  in  the  same  rat 
strain.  This  rate  is  far  too  low  for 
reliable  detection.  Moreover,  the  two 
best  PCP  bioassays  (USDHHS.  1980  and 
Schwetz.  1978)  were  conducted  in  rats  of 
different  strains,  that  may  differ  in 
response.  A  review  of  these  and  other 
PCP  bioassays  also  noted  procedural 
deficiencies,  such  as  an  inadequate 
obser\-ation  period,  the  use  of  only  one 
animal  species  per  test,  and  inadequate 
numbers  of  animals  (Williams.  1982). 
Therefore,  we  believe  that  these  studies 
do  not  permit  a  conclusion  as  to  the 
potential  carcinogencity  of  PCP.  In 
addition,  as  outlined  above,  there  are 
several  reports  showing  increased 
cancer  risk  (of  unknown  etiology)  in 
occupations  associated  with  PCP 
exposure.  Moreover,  the  fact  that 
HxCDDs  are  potential  human 
carcinogens  of  ver>'  high  potency 
renders  them  of  great  regulatory 
concern. 

We  therefore  conclude  that,  because 
these  wastes  contain  the  potent 
carcinogen  HxCDD  at  levels  of 
regulatory  concern,  they  meet  the 
criteria  of  40  CFR  261.11(a)(2),  and  are 
properly  listed  as  acute  hazardous 
wastes. 

4.  Changing  the  Regulatory  Status  of 
Discarded  PCP  Formulations 

Several  respondents  commented  that 
EPA  does  not  have  the  authority  to 
regulate  tetra-  and  pentachlorophenol 
containing  wastes  as  acute  hazardous 
wastes.  These  persons  called  attention 
to  prior  RCRA  rulemaking  involving 
these  compounds. 

More  specifically,  in  the  hazardous 
waste  regulations  published  on  May  19. 
1980.  PCP  was  listed  as  an  acute 
hazardous  waste  (§  261.33(e))  because 
the  Agency  was  under  the  mistaken 
impression  that  its  oral  LD50  in  the  rat 
was  less  than  50  mg/kg.  Whtn  this  error 
was  pointed  out.  the  Agency's 
determination  was  rectified,  and  PCP 
was  listed  as  a  hazardous  waste  under 
S  261.33(f)  (see  45  FR  78533.  November 
25, 1980).  However.  EPA's  evaluation 
considered  only  the  acute  oral  toxicity 
of  PCP.  and  did  not  consider  its  known 
contamination  with  CDDS  and  CDFs.  It 
would  not  be  in  the  best  interests  of  the 


public  if  EPA  allowed  a  previous 
determination  to  go  unaltered  when 
additional  data  show  that  prior 
rulemaking  was  in  error.  Thus,  the 
regulatory  classification  of  PCP  was 
initially  rectified  when  data  seemed  to 
warrant  it.  In  the  current  regulation,  that 
status  is  once  more  changed,  because 
reconsideration  of  additional  data 
warrant  such  action. 

5.  Alternative  Basis  for  Establishing  a  1 
kg  per  Month  Small  Quantity  Generator 
(SQG)  Exclusion  Limit 

In  response  to  the  arguments  that 
these  wastes  are  not  acute  hazardous 
wastes,  we  note  that  we  also  have  an 
alternative  (and  independent) 
justification  for  a  small  quantity 
generator  limitation  of  1  kg  per  month 
for  these  (PCP)  wastes.  Under 
§  261.11(c)  of  these  regulations.  EPA 
may  consider  the  criteria  for  listing 
contained  in  §  261.11  (a)(2)  and  (a)(3)  of 
the  regulations  to  establish  small 
quantity  generator  limitations  for 
particular  wastes  that  are  lower  than 
1000  kg  per  month.  EPA  will  do  this 
where  "the  general  exclusion  limits  of 
1000  kg  per  month  is  insufficient  to 
protect  human  health  or  the 
environment."  (See  Background 
Document  to  Section  261.11.  May  19, 
1980,  at  p.  60.)  That  situation  is  the  case 
for  these  wastes.  As  explained  in  the 
pre^imble  and  the  Background  Document 
for  the  proposed  rule,  and  restated  here, 
these  wastes  contain  significant 
concentrations  of  potent  carcinogens, 
and  high  concentrations  of  other 
compounds  (HxCDFs  and  PCP)  that  are 
also  very  toxic.  These  contaminants 
have  proven  to  be  mobile  and  persistent 
in  the  environment.  There  also  have 
been  many  damage  incidents  involving 
PCP  formulation  wastes  (see 
Background  Document  for  this  listing). 
For  all  these  reasons,  we  believe  that 
these  wastes  could  (and  have)  cause(d) 
substantial  harm  to  human  health  and 
the  environment  when  managed  at 
unregulated  facilities,  and  that  a  1000  kg 
per  month  SQG  limit  is  inappropriate  for 
these  wastes.  In  order  to  ensure  that 
these  wastes  will  be  managed  at 
Subtitle  C  facilities,  the  appropriate 
exclusion  limit  established  in  the  40  CFR 
Part  261  regulations  is  1  kg  per  month. 
This  same  reasoning  applies,  with  equal 
force,  to  the  other  wastes  covered  by 
this  listing.  The  legislative  history  of  the 
newly  enacted  HSWA  also  states 
unequivocally  that  these  wastes  [i.e..  all 
of  the  wastes  covered  by  the  April  4 
proposal)  are  not  to  be  excluded  from 
regulation  by  virtue  of  the  small 
quantity  generator  exemption.  See  S. 
Rep.  No.  9ft-284,  98th  Cong.  2nd  Sess.  at 
34. 


We  are  making  a  conforming  change 
to  S  261.30(d)  of  the  regulations  to 
indicate  that  these  wastes  are  subject  to 
the  1  kg.  per  month  small  quantity 
generator  limitation.  (It  should  be  noted, 
however,  that  we  read  §  261.30(d)  as  a 
provision  for  designating  toxic  as  well 
as  acute  hazardous  wastes  as  subject  to 
the  lower  small  quantity  generator 
limits). 

6.  Regulation  of  Wastes  from  Equipment 
Previously  Used  in  the  Production  or 
Manufacturing  Use  of  PCP 

Based  on  the  arguments  presented 
ubove,  the  commenfers  also  believe  that 
wastes  from  equipment  previously  used 
in  the  production  or  manufacture  use  of 
PCP  should  not  be  regulated  as  acute 
hazardous  waste.  Although  we  generally 
disagreed  with  the  specific  points  of 
toxicology  made  by  the  commenters,  we 
nevertheless  have  decided  not  to 
finalize  this  provision  at  this  time.  In 
reviewing  our  data  base,  we  determined 
that,  unlike  wastes  that  are  generated  on 
equipment  previously  used  in  the 
production  or  manufacture  use  of  tri- 
and  tetrachlorophenols  of  their 
derivates.  we  have  insufficient 
information  on  the  concentration  of 
HxCDDs  and  IlxDCFs  in  wastes 
generated  on  equipment  previously  used 
in  the  production  or  manufacture  use  of 
PCP  to  determine  whether  these  wastes 
contain  HxCDDs  and  HxCDFs  in 
sufficient  concentrations  to  be  regulated 
generically  as  acute  hazardous  or 
hazardous  waste.  As  a  result,  EPA 
expects  to  further  investigate  the  wastes 
that  are  generated  on  previously 
contaminated  equipment:  based  on 
those  findings,  we  will  take  appropriate 
regulatory  action.  In  the  meantime,  these 
wastes  may  still  be  hazardous  waste  if 
they  either  exhibit  one  or  more  of  the 
characteristics  of  hazardous  waste,  or  if 
the  waste  is  already  listed  (or  contains  a 
waste  listed)  in  Subpart  D  of  Part  261. 

C.  Wastes  Generated  on  Equipment 
Previously  Used  in  the  Production  aiid 
Manufacturing  Use  of  Tri-  and 
Tetrachlorophenols 

Several  respondents  commented  on 
EPA's  proposal  to  regulate,  as  acute 
hazardous  wastes,  wastes  resulting  from 
manufacturing  processes  conducted  on 
equipment  previously  used  to  produce 
tri-  and  tetrachlorophenols  (proposed 
EPA  Hazardous  Waste  No.  F022).  These 
wastes  were  listed  based  on  sampling 
and  analysis  data  which  show  that 
wastes  generated  on  equipment 
previously  used  in  the  production  and 
manufacturng  use  of  tri-  and 
tetrachlorophenols  are  contaminated 
with  CDDs  even  after  production  shifts 
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to  other  products;  in  many  cases,  these 
toxicants  have  been  found  to  remain  in 
the  wastes  years  after  production 
shifted.  In  addition,  there  is  a  history  of 
environmental  contamination  resulting 
from  these  contaminated  equipment 
wastes  at  such  places  as  Verona, 
Missouri,  to  justify  these  regulations. 
Furthermore,  there  is  precedent  for 
listing  these  wastes  in  that  some  of  them 
are  currently  regulated  under  40  CFR 
Part  775,  a  regulation  issued  under 
Section  6  of  the  Toxic  Substances 
Control  Act  (TSCA),  based  on  a  finding 
that  unregulated  disposal  presents  an 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

Nevertheless,  a  number  of 
commenters  questioned  the  scope  and 
practicality  of  the  regulations  and 
suggested  several  changes. 
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1.  Scope  of  the  Listing 

(a)  Several  commenters  felt  that  the 
proposed  definition  of  EPA  Hazardous 
Waste  No.  F022  was  broader  than 
intended  by  EPA.  In  particular,  they 
indicated  that  EPA  Hazardous  Waste 
No.  F021  refers  only  to  the 
manufacturing  use  of  certain 
chlorobenzenes  under  alkaline 
conditions,  but  does  not  cover  the  actual 
production  of  the  compounds 
themselves.  These  commenters  argue 
that  the  proposed  listing  of  F022  refers 
to  wastes  from  the  production  of 
materials  on  equipment  previously  used 
for  the  production  or  manufacturing  use 
of  materials  listed  under  Fb20  and 
F021.  Thus,  the  commenters  believe  that 
there  is  an  unintended  inconsistency  in 
the  rules  as  proposed. 

In  reviewing  these  comments,  we 
agree  that  the  proposal  erroneously  read 
to  include  wastes  generated  on 
equipment  once  used  to  produce 
chlorobenzenes.  Therefore,  we  have 
modified  the  listing  to  make  it  clear  that 
the  listing  only  applies  to  wastes  from 
equipment  used  previously  in  the 
manufacturing  use  of  designated 
chlorobenzenes  (under  alkaline 
conditions)  |See  new  hazardous  waste 
listing  F026  j 

(b)  One  commentier  argued  that  the 
effect  of  the  contaminated  equipment 
listing  is  extremely  broad,  and  indicates 
that,  while  it  is  not  explicitly  stated, 
storage,  treatment,  and  disposal 
facilities  that  have  ever  managed  these 
chlorophenols  and  chlorobenzenes  will 
be  deemed  to  be  part  of  the  "equipment" 
used  to  manufacture  these  products,  and 
thus,  be  covered  under  this  listing. 
Consequently,  they  argue  that  all  waste 
management  facilities  in  this  category 
would  be  shut  down  until  full  permit 
status  is  achieved. 


We  disagree  with  the  point  made  by 
the  commenter.  As  currently  drafted, 
and  as  discussed  in  the  supporting 
documentation,  this  listing  applies  and 
is  only  meant  to  apply  to  equipment 
used  in  the  actual  production  or 
manufacturing  use  of  the  appropriate 
products  [i.e.,  reactor  vessels, 
distillation  columns,  filtration 
equipment,  etc.],  and  does  not  apply  to 
equipment  used  by  waste  management 
facilities  [i.e..  treatment,  storage,  and 
disposal  facilities).  The  existing  TSCA 
rule  (40  CFR  775.183(g))  is  likewise  so 
limited.  The  commenter  raises  a  valid 
point,  however,  that  needs  to  be 
investigated  to  determine  whether  the 
listing  should  be  expanded.  EPA  will, 
therefore,  investigate  the  extent  of 
dioxin  contamination  in  wastes  (e.g.. 
incineration  residues)  generated  from 
waste  management  facilities  that 
previously  managed  these  dioxin 
wastes.  However,  until  these 
investigations  are  completed  and  a 
decision  is  made,  this  listing  will  only 
apply  to  wastes  generated  on  equipment 
used  as  part  of  the  actual  production 
process. 

It  has  also  been  argued  that  like  the 
wastes  that  are  generated  from 
manufacturing  operations — namely,  the 
production  and  manufacturing  use  of  tri- 
and  tetrachlorophenols — that  have 
become  contaminated  from  past    f 
production  or  use,  the  equipment  on 
which  these  wastes  were  generated  [i.e., 
reactor  vessels,  product  storage  tanks, 
etc.)  when  they  are  taken  from  ser\Mce 
and  scrapped  (rather  than  cleaned) 
should  likewise  be  regulated  under 
RCRA.  In  fact,  extensive  TCDD 
contamination  at  a  scrap  metal  salvage 
facility  in  Newark  (NJ)  has  been  traced 
to  the  presence  of  scrapped  reaction 
vessels  which,  it  is  thought,  were  once 
used  for  the  production  of  2,4,5-T.  Scrap 
metal  wipe  samples,  taken  many  years 
after  the  equipment  has  been  scrapped, 
showed  extensive  contamination:  250  ng 
TCDD/m*  at  the  surface  of  a  large 
reaction  vessel  in  the  center  of  a  waste 
pile.  Soil  adjacent  to  cut  tanks  contained 
about  3  ppm  of  TCDD,  and  low  ppb 
concentrations  were  detected  in 
surrounding  properties  (USEPA,  1984). 
Although  situations  such  as  these  are  of 
great  concern  to  the  Agency,  we  have 
decided  not  to  list  this  equipment,  even 
if  discarded,  as  hazardous  (or  acute 
harzardous)  waste  at  this  time.  EPA  has 
very  limited  information  to  define,  on  a 
generic  basis,  o//  equipment  which  at 
one  time  was  used  to  produce  tri-  or 
tetrachlorophenols  as  hazardous  (or 
acute  hazardous)  waste  under  RCRA. 
However,  as  is  the  case  for  residues 
which  are  generated  from  waste 


manageYnent  facilities,  EPA  plans  to 
study  the  extent  of  environmental 
contamination  from  this  equipment  if  it 
were  discarded  prior  to 
decontamination.  Once  these 
investigations  are  completed,  we  will 
take  the  appropriate  regulatory  action. 

(c)  One  commenter  argued  that  the 
regulation  regarding  contaminated 
equipment  waste  should  be  limited  to 
equipment  used  during  the  actual 
synthetic  process  and  the  subsequent 
purification  procedures,  since  these 
wastes  would  tend  to  have  the  highest 
concentrations  of  CDDs  and  CDFs.  The 
commenter  also  suggested  that  EPA 
should  specifically  exclude  equipment 
used  for  subsequent  handling  of 
products  in  ways  which  are  not 
expected  to  generate  additional  CCDs  or 
CDFs. 

We  cannot  agree  that  the  hsting 
should  be  limited  in  this  way.  While  it  is 
true  that  wastes  generated  on  equipment 
used  in  synthesis  or  purification  are 
expected  to  contain  CDDs  and  CDFs  in 
concentrations  several  orders  of 
magnitude  higher  than  in  waste 
generated  on  equipment  used  only  for 
formulation,  [i.e..  several  hundred  ppm 
vs.  several  ppm),  the  latter  levels  are 
still  of  regulatory  concern.  Accordingly, 
EPA  has  decided  that  all  wastes  that  are 
generated  on  equipment  which  has 
become  contaminated  from  previous 
manufacturing  operations  must  be 
managed  as  acute  hazardous  wastes, 
unless  a  delisting  petition  establishes 
that  a  particular  waste  is  not  of 
regulatory  concern  or  should  not  be 
considered  an  acute  hazardous  waste. 

2.  Practicality  of  the  Listing 

Several  commenters  questioned  the 
reasonableness  of  listing  as  hazardous, 
wastes  that  are  generated  on  equipment 
that  may,  at  any  time  in  the  past,  have 
been  used  in  processes  generating  CDDs 
or  CDFs.  They  argued  that  such  a  listing 
is  not  necessary  since  current  cleaning 
practices  [i.e.,  triple  rinsing  or  other 
equivalent  cleaning  methods)  will 
ensure  that  any  wastes  generated  from 
such  equipment  will  not  be 
contaminated.  They,  therefore,  suggest 
that  a  person  be  allowed  to  make  such  a 
demonstration.  They  believe  that  such  a 
showing  could  be  accomplished  by 
demonstrating  that  the  equipment  has 
been  adequately  cleaned  [e.g..  by  vapor 
phase  degreasing,  solvent  washing,  etc.). 
or  by  testing  the  waste  to  determine  if  it 
contains  significant  concentrations  of 
CDDs/CDFs.  (The  commenters, 
however,  did  not  indicate  how  such  a 
demonstration  of  adequate  cleaning 
would  be  made,  short  of  testing  the 
waste.)  One  commenter  felt,  in  any 
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event,  that  after  some  time  periad  during 
which  the  equipment  has  been  in 
another  use.  the  equipment  should 
automatically  be  considered  to  no  longer 
be  contaminated  with  CDDs/CDFs.  In 
particular,  they  suggested  a  reasonable 
time  period  would  be  three  years,  as  it  is 
common  for  industry  t&  retain  records 
for  this  time  period. 

EPA  agrees  that  persons  should  be 
allowed  to  demonstrate  that  their  waste 
is  no  longer  contaminated  with  CDDs/ 
CDFs.  However,  we  believe  the  only 
way  to  make  this  showing  is  by  testing 
the  waste  and  submitting  an  exclusion 
petition  (commonly  referred  to  as 
"delisting")  under"40  CFR  260.20  and 
260.22.  These  procedures  have  been  in 
use  for  several  years,  and  we  see  no 
reason  to  set  up  a  special  set  of 
procedures.  There  is  no  difference 
between  a  petition  making  such  a 
demonstration  for  these  wastes,  and 
petitions  to  exclude  any  other  waste 
from  the  hazardous  waste  regulations. 
or  petitions  to  change  the  regulatory 
status  of  a  waste  from  acute  hazardous 
to  hazardous. 

We  do  not  believe,  however,  that  a 
showing  of  equipment  cleanliness  could 
easily  be  made  by  evaluating  the 
concentration  of  CDDs  and  CDFs  in 
equipment  rinsate.  Such  a  showing 
would  be  very  difficult,  if  not 
impossible,  to  make  without  knowing  a 
great  deal  of  detail  for  each  equipment 
train,  such  as  its  size  and  complexity, 
and  the  amount  of  rinsate  that  was  used. 
Even  knowing  this  information, 
however,  may  not  suffice,  because  of  the 
many  factors  that  need  to  be  considered 
to  set  a  standard  for  CDD/CDF 
"cleanliness".  For  example,  large 
equipment  trains  are  difficult  to  rinse, 
and  the.  concentration  of  CDDs  apd 
CDFs  in  the  rinsate  would  depend  in 
part  on  the  amount  of  solvent  used; 
compliance  would  therefore  be  difficult 
to  determine. 

In  an  effort  to  get  additional 
information  on  this  option,  however,  we 
requested  the  commenter  (and  several 
other  industrial  entities)  to  provide  the 
Agency  with  data  showing  in  what 
manner,  and  to  what  extent  adequate 
decontamination  of  manufacturing 
equipment  might  be  achieved  and 
demonstrated.  We  did  not  obtain  a 
response.  Additionally,  experience 
indicates  that  decontamination  is.  in 
fact,  very  difficult,  even  if  strenuous 
attempts  are  made  (see.  for  instance. 
Bleiberg.  1964:  Goldmann.  1973: 
Dalderup.  1978:  Fishbein.  1982:  Sambeth. 
1983). 

We  likewise  do  not  believe  that 
enough  information  is  available  to  set  a 
time  period  after  which  wastes  that  are 
generated  on  previously  contaminated 


equipment  should  be  deemed  non- 
contaminated.  Quite  the  opposite:  recent 
sampling  and  analysis  at  a  facility 
which  used  2.4.5.-TCP  almost  eight  years 
ago  showed  ppb  concentrations  of 
TCDD  in  still  bottoms  from  2.4-DCP 
manufacture  (where  the  presence  of 
2.3.7.8,-TCDD  in  such  concentrations  is 
not  expected,  absent  contamination 
from  an  outside  source).  We  also 
requested  further  information  from  those 
commenters  who  made  this  last  point 
[i.e..  set  a  time  period  after  which  the 
waste  is  no  longer  considered  to  be 
contaminated  with  CDDs/CDFs); 
however,  no  response  was  returned, 
indicating  a  lack  of  information  to 
justify  setting  any  time  period  at  this 
time. 

3.  Economic  Burden 

Several  commenters  argued  that  this 
listing  will  result  in  economic  hardship 
by  requiring  premature  discarding  of 
"contaminated"  equipment,  especially  to 
those  who  prudently  cleaned  and  are 
reusing  the  equipment.  They  believe  that 
such  a  requirement  bears  no 
relationship  to  whether  or  not  any 
contaminants  may  be  present  and  would 
preclude  the  use  of  some  very 
sophisticated  and  expensive  equipment 
to  establish  the  absence  of  hazards  in 
wastes  that  they  claim  would  present  no 
risk. 

We  disagree  with  these  comments.  As 
discussed  above,  generators  who  have 
cleaned  their  equipment  can  show  by 
analysis  of  their  wastes,  and  a  delisting 
petition,  that  their  wastes  do  not  contain 
the  toxicants  of  concern  at  levels  that 
are  of  regulatory  concern.  Generators 
also  can  dispose  of  the  wastes 
generated  on  this  equipment  as  acute 
hazardous  wastes,  rather  than 
discarding  the  equipment  [i.e.,  nowhere 
in  this  regulation  does  the  Agency 
require  (or  even  suggest)  that  existing 
production  equipment  must  be  scrapped 
and  discarded).  In  any  case,  a  regulatory 
impact  analysis  conducted  for  this 
regulation  (see  Section  IX.  A.  below)  has 
convinced  us  that  its  economic  burden 
will  be  modest.  The  details  of  this 
analysis  are  discussed  in  Section  IX.  of 
this  preamble. 

4.  Historical  Documentation 

As  part  of  the  proposal,  the  Agency 
also  solicited  comments  on  the 
appropriate  recordkeeping  time  periods 
and  types  of  historical  records  that 
should  be  considered  adequate  for  a 
showing  that  equipment  was  not  used 
for  processes  generating  CDDs/CDFs. 
Several  commenters  suggested  that 
three  to  four  years  should  be  set  as  the 
typical  document  retention  period. 
Otherwise,  they  argue,  the  approach  will 


not  have  much  utility,  since  most 
corporations  will  not  have  the  records 
necessary  to  make  the  requisite 
showing.  Regarding  the  types  of  records 
that  should  be  considered  adequate, 
they  suggest  that  production  process 
and  product  records  would  supply  the 
necessary  information. 

In  requesting  comments  in  this  area. 
EPA  was  concerned  as  to  how  a 
generator  could  legitimately  know 
whether  the  equipment  in  question  was 
previously  used  in  these  processes  If 
records  are  kept  for  only  three  to  four 
years,  as  claimed  by  the  commenters.  a 
generator  could  question  how  this 
regulation  could  be  enforced,  i.e.,  will 
every  generator  be  required  to  test  their 
waste  to  determine  whether  it  is 
contaminated  with  CDDs/CDFs  if 
records  are  not  available? 

Upon  re-evaluation  of  this  point,  we 
now  believe  this  to  be  much  less  of  a 
problem  than  originally  thought.  More 
specifically,  as  part  of  its  preliminary 
investigations  conducted  as  part  of  the 
dioxin  strategy.  EPA  has  identified  most, 
if  not  all.  of  the  manufacturers  and 
furmulators  of  tri-  and 
tetrachlorophenols  and  their  derivatives 
from  the  list  of  registrants  who  have 
notified  the  Agency,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  In  addition,  the  Agency, 
through  its  Regional  Offices,  has 
contacted  many  of  these  companies  to 
verify  the  Agency's  information. 

Therefore,  we  believe  that  those 
companies  who  once  made  these 
products,  and  who  still  use  the 
equipment,  will  most  likely  know  that 
this  regulation  applies  to  them.  The 
same  is  true  for  those  who  bought 
equipment  from  companies  that 
produced  or  formulated  tri-  or 
tetrachlorophenols  (or  their  derivatives), 
and  who  knew  what  type  of  equipment 
they  bought  (i.e..  these  buyers  know  that 
this  equipment  is  contaminated  with 
CDDs  and  CDFs.  and  that  the  resultant 
wastes  are  regulated  under  RCRA). 
Therefore,  the  only  group  of  persons 
who  may  not  know  that  the  wastes  they 
are  generating  are  regulated  under  these 
dioxin  rules  are  those  who  unknowingly 
bought  equipment  used  to  produce  or 
formulate  tri-or  tetrachlorophenols  or 
their  derivatives.  This  group  of 
individuals  may  have  difficulty  in 
knowing  that  they  are  subject  to  the 
regulations.  However,  as  indicated 
above,  the  Agency  has  been  able  to 
identify  most,  if  not  all,  companies  that 
produce  or  formulate  these  products. 

Therefore,  any  person  who  suspects 
that  he  may  have  equipment  that  is 
contaminated  with  CDDs  or  CDFs 
should  contact  EPA  for  further 
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information.  In  any  event,  this  list  will 
be  useful  for  any  person  wishing 
verification  that  they  are  generating 
dioxin-contaminated  wastes.  It  should 
also  be  noted  that  some  of  these  persons 
should  already  be  aware  of  this 
contamination,  since  they  have  been 
subject  to  the  TSCA  rule  since  May 
1980. 

D.  Hexachlorophene  Manufacturing 
Wastes 


One  commenler  believes  that  EPA 
had  approximately  excluded  wastes 
from  the  production  on 
Hexachlorophene  (HGP)  synthesized 
from  highly  puriHed  2.4,5-TCP  from  the 
proposed  FO20  listing,'^  but  added  that, 
because  CDDs  and  COFs  are  not 
generated  in  that  process,  HCP 
production  and  formulation  wastes 
should  similarly  be  exempted  from  the 
proposed  F022  and  F023  hazardous 
waste  listings. 

EPA  agrees  with  the  commenter  that  a 
similar  exception  is  warranted  in  cases 
where  such  HCP  is  the  only  ingredient  in 
the  discarded  formulation.  The 
regulatory  language  has  been  changed  to 
reflect  this  point.  It  should  also  be 
noted,  however,  that  HCP  is  itself  toxic. 
Therefore,  we  anticipate  listing  HCP 
manufacturing  wastes  and  discarded 
formulations  which  contain  HCP  as 
hazardous  wastes  at  some  future  date. 

IV.  Management  Alternatives  and 
Requirements 

.4.  Land  Disposal  and  Storage  of  These 
Wastes 

The  Agency  proposed  a  degree  of 
hazard  approach  for  these  wastes.  In 
light  of  their  inherent  danger  and 
previous  poor  management  history,  EPA 
proposed  that  these  wastes  be 
prohibited  from  being  managed  at  most 
types  of  interim  status  facilities,  and 
that  land  disposal  be  conducted 
pursuant  to  additional  special  standards 
implemented  during  the  course  of  the 
permit  proceeding.  We  also  requested 
comment  as  to  whether  incinerators, 
and  tank  and  container  storage  facilities 
should  be  subject  to  additional 
management  standards  when  they 
manage  these  wastes.  This  section  of 


"  EPA  has  re-examined  its  decision  not  to  list 
these  wastes  as  acute  hazardous  wastes,  and  has 
developed  an  engineering  analysis  for  this  process. 
(The  document  (which  contains  ConHdential 
Business  Infoiination)  is  available  in  the  docket  for 
this  rule  making.)  Based  on  this  analysis,  the 
Agency  believes  that  wastes  from  the  production  of 
HCP  synthesized  from  highly  purified  2.4.5-TCP 
prepared  by  the  usual  route  could  contain  TCDDs. 
However,  since  there  are  no  present  producers  of 
HCP  using  this  route,  the  wastes  from  HCP 
production  are  not  listed.  The  Agency  is  aware  of  a 
new  route  of  synthesis  for  2/4..'>-TCP  during  which 
no  CDDs  or  CDFs  are  formed  (CBI  information). 


the  preamble  describes  the  comments  to 
these  proposals,  and  the  Agency's 
response  and  changes  in  approach  made 
in  response  to  comments. 

We  also  note  that  all  of  these  wastes 
are  speciHcally  identified  as  candidates 
for  being  banned  from  land  disposal  in 
two  years  under  the  HSWA  (See  RCRA 
amended  Section  3004(e)).  Thus,  the 
following  discussion  describes  an 
interim  regulatory  regime,  insofar  as  it 
pertains  to  land  disposal  of  these 
wastes. 

1.  Management  of  the  Dioxin  Wastes  at 
Interim  Status  Facilities 

a.  Prohibitions  on  Management. 
Several  comments  related  to  EPA's 
decision  prohibiting  the  management  of 
CDD-  and  CDF-containing  wastes  at 
land  disposal,  incinerator,  and  open  pile 
storage  interim  status  facilities.  Several 
commenters  suggested  that  interim 
status  facilities  that  are  properly 
equipped  and  managed  [i.e.,  that  meet 
the  Part  264  standards)  should  be 
allowed  to  manage  these  wastes.  Other 
commenters  suggested  that  the  proposed 
rules  should  be  changed  to  allow  the 
incineration  of  dioxin  wastes  in  interim 
status  incinerators  that  have  approval, 
under  TSCA.  to  bum  PCBs.  This 
suggestion  was  put  forth  since  the 
process  of  gaining  fully  permitted  status 
under  RCRA  would  take  some  time.  The 
commenters.  therefore,  fear  that  the 
requirement  in  the  proposed  rule  would 
lead  to  a  shortage  of  available 
management'capacity. 

The  Agency  continues  to  believe  that, 
for  these  wastes,  management  in  fully 
permitted  facilities  is  preferable  due  to 
the  extreme  toxicity  of  these  wastes,  the 
persistence  of  the  toxicants  of  concern, 
and  the  wastes'  mismanagement 
history.'*  At  the  same  time,  the  Agency 
is  concerned  about  possible  shortages  in 
short-term  management  capacity  for 
these  wastes.  We  thus  reject  the 
suggestion  that  these  wastes  should  be 
prohibited  from  all  interim  status 
facilities.  We  believe  that  certain  types 
of  interim  status  storage  facilities  can 
provide  adequate  management  in  the 
short  term.  Other  interim  status 
facilities,  we  think,  can  be  evaluated  for 
compliance  with  the  Part  264  standards 
without  undue  administrative 
complication,  and  so  also  should  not  be 
prohibited  from  managing  these  wastes. 

We  do  not  believe,  however,  that 
interim  status  land  disposal  facilities 
should  be  allowed  to  manage  these 
wastes.  (There  is  one  exception,  for 


"  We  are,  however,  allowing  the  residue  resulting 
from  the  incineration  or  thermal  treatment  of 
dioxin-contaminated  soil  to  go  to  interim  status 
facilities.  See  Section  Vl.C  for  discussion. 


interim  status  impoundments  in  which 
these  wastes  are  generated.)  Not  only 
are  the  interim  status  standards 
insufficient  to  prevent  an  unreasonable 
risk  (see  45  FR  32682),  but  it  is  very 
difficult  to  evaluate  these  facilities  for 
compliance  with  the  Part  264  standards 
in  the  absence  of  a  permit  proceeding, 
because,  under  today's  rule,  land 
disposal  facilities  must  seek  approval  of 
a  waste  management  plan. 

The  only  interim  status  facilities  that 
may  accept  these  wastes  are:  (a) 
Impoundments  holding  wastewater 
treatment  sludges  that  are  created  in 
those  impoundments  as  part  of  the 
plant's  wastewater  treatment  system, 
(b)  waste  piles  that  meet  the 
requirements  of  S  264.250(c)  (referred  to 
in  this  preamble  as  "enclosed  waste 
piles"),  (c)  tanks,  (d)  containers,  (e) 
incinerators  if  certified,  and  (f)  thermal 
treatment  units  subject  to  regulation 
under  Subpart  P  of  Part  265.  if  certified. 
(See  next  Section  for  more  detailed 
discussion.)  However,  we  believe  it 
appropriate  to  discuss  here  the 
management  of  sludges  in 
impoundments  in  which  the  waste  was 
created. 

For  surface  impoundments,  the 
Agency  has  determined  that  this  is  a 
situation  when  a  distinction  between 
new  and  existing  facilities  may 
permissibly  be  drawn.  (See  RCRA 
Section  3004  and  48  FR  14519).  If  the 
Agency  were  to  ban  all  interim  sta^JS 
impoundments  from  managing  these 
wastes,  facilities  generating  wastewater 
treatment  sludges  in  impoundments 
would  have  to  build  and  receive  a 
permit  for  new  capacity  before  they 
could  legally  manage  these  wastes.  As  a 
practical  matter,  this  would  require 
halting  the  manufacturing  process  for 
some  undetermined  period  of  time.  The 
short-term  management  of  these  sludges 
in  interim  status  impoundments  could  be 
protective,  since  the  CDDs  and  CDFs 
will  adsorb  to  the  sludges,  and  other 
mobilizing  organics  will  be  present  in 
these  wastes  at  low  concentrations  due 
to  dilution  and  biological  treatment 
(USEPA,  1982). "  It  should  also  be  noted 
that  these  facilities  also  must  obtain  a 
Part  264  permit  (which  includes 
compliance  with  the  waste  management 
plan),  so  that  management  at  these 
impoundments  will  be  upgraded  as  part 
of  the  permitting  process.  This  could 


"One  facility,  that  used  to  produce  PCP. 
estimated  that  process  wastewater  could  contain 
various  chlorophenols  at  <100  to  >1000  ppni. 
However,  these  data  are  estimates  submitted  to  'he 
Agency,  and  were  not  verified  by  sampling  and 
.inalysis.  Because  they  differ  greatly  from  sampling 
data  at  other  facilities,  they  are  judged  to  be  too 
unreliable  for  use  in  the  present  context. 
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result  for  example,  in  a  requirement 
that  the  impoundment  not  be  allowed  to 
receive  the  wastes  unless  it  is  lined,  if 
the  permit  writer  concludes  that  there  is 
potential  for  leaching  from  the 
impoundment.  (See  text  at  FN  20  below.) 
Thus,  interim  status  impoundments  in 
which  these  wastes  are  generated  might 
not  be  able  to  continue  receiving  these 
wastes  indeHnitely.  In  addition,  under 
the  new  legislation,  within  four  years 
these  impoundments  must  be  upgraded 
to  meet  the  technical  permitting 
standards  for  new  surface 
impoundments  (subject  to  certain 
enumerated  exceptions).  See  RCRA 
amended  Section  3005(j).  (These 
impoundments,  however,  will  not  be 
immediately  prohibited  from  receiving 
these  wastes  as  a  result  of  this  rule.)  In 
light  of  all  of  these  circumstances,  we 
have  decided  to  allow  surface 
impoundments  in  which  wastewater 
treatment  sludges  are  generated  to 
continue  to  manage  these  sludges. 

The  suggestion  that  land  disposal 
facilities  which  meet  the  requirements 
for  fully  permitted  facilities  be  allowed 
to  handle  these  wastes  is  reasonable 
only  in  theory.  The  evaluation  process 
presently  needed  to  ascertain  whether  a 
facility  meets  the  requirements  of  Part 
264  would  need  to  be  thorough,  and  EPA 
judged  that,  in  terms  of  necessary 
documentation  and  public  participation, 
the  process  of  ensuring  this  fact  would 
be  equivalent  (or  virtually  equivalent)  to 
the  evaluation  needed  for  issuing  a  Part 
264  permit.  This  is  particularly  true  for 
preparing  and  evaluating  the  waste 
management  plan.  This  plan  must  be 
discussed  with  the  permit  %vriter  there 
is  no  way  a  facility  can  be  evaluated  in 
ad\  ance  to  determine  if  they  meet  this 
standard.  EPA  thus  believes  that  there  is 
no  reason  for  either  applicants  or  EPA  to 
go  through  the  permitting  process  twice. 

We  generally  agree  that  allowing 
these  wastes  to  be  disposed  of  only  at 
fully  permitted  facilities  (except  as 
discussed  below)  will,  in  the  short  term, 
lead  to  a  shortage  of  facilities  able  to 
handle  these  wastes.  This  problem  will 
be  alleviated,  as  is  the  case  at  present, 
by  the  possibility  of  storage  in  tanks, 
containers,  or  enclosed  waste  piles  at 
interim  status  facilities.  Such  storage 
will  not  in  the  short  term  be  harmful  to 
human  health  or  the  environment,  and 
will  reduce  the  pressure  to  permit  a 
facility  to  handle  these  wastes 
immediately  without  a  full  evaluation  of 
the  facility's  performance.  Interim  status 
incinerators  will  also  be  allowed  to  bur', 
these  wastes  if  they  can  demonstrate 
compliance  with  the  performance 
standards  for  fully  permitted 
incinerators  (mcluding  destruction  and 


removal  of  principal  organic  hazardous 
constituents  in  the  waste).  Likewise, 
interim  status  thermal  treatment  units 
can  also  be  approved  to  handle  these 
wastes. '*  The  Agency  also  may  issue 
emergency  permits  (see  40  CFR  270.61) 
to  facihties  to  store  these  wastes  in 
situations  where  there  is  no  other 
realistically  available  management 
capacity.  For  example,  if  no 
management  capacity  is  available 
following  a  dioxin  waste  clean  up.  an 
emergency  permit  could  be  issued  to  a 
facility  if  the  alternative  is  to  leave  the 
wastes  in  place  in  an  unsecure  setting. 

B.  Interim  Status  Facilities  Allowed  To 
Manage  These  Wastes 

Two  persons  commented  on  EPA's 
proposal  to  allow  interim  status 
facilities  to  handle  these  wastes.  One  of 
them  stated  that  the  Agency  should,  at  a 
minimum,  require  submission  of  a  Part  B 
application:  a  demonstration,  with 
respect  to  surface  impoundments,  that 
the  wastes  will  not  migrate;  and 
notification  to  the  Regional 
Administrator  on  the  part  of  interim 
status  facilities  handling  such  wastes.'^ 
The  commenter  further  stated  that 
management  in  unlined  impoundments 
should  not  be  allowed.  In  view  of  the 
fact  that  we  will  require  a  waste 
management  plan  for  fully  permitted 
land  disposal  facilities,  one  commenter 
also  questioned  how  EPA  can  allow 
interim  status  land  disposal  facilities  to 
handle  these  wastes. 

As  discussed  above.  EPA  agrees  that 
for  these  wastes,  management  at  fully 
permitted  facilities  is  preferable. 
However,  as  outlined  above,  pragmatic 
as  well  as  environmental  considerations 
motivate  the  Agency  to  allow  interim 
status  facilities  to  manage  some  of  these 
wastes  for  an  interim  period  under  some 
conditions. 

In  the  case  of  surface  impoundments 
in  which  the  wastewater  treatment 
sludges  are  generated,  we  have 
determined  that  the  manufacturing 
facilities  now  generating  the  listed 
wastewater  treatment  sludges  would 
probably  have  to  close  down  until  they 


"The  Agency  must  provide  some  legrl  means  of 
handlinfi  (tiese  material*  while  disposal  capacity  is 
made  available  through  the  permitting  program. 

"  .^s  already  indicated,  all  persons  who  generalt. 
transport,  treat  store,  or  dispose  of  these  COO/ 
CDF-contaminated  wastes  are  required  to  nC'fy 
EPA  of  their  activities  under  Section  3010  of  KCRA. 
It  should  be  noted  that  the  newly  enacted  HSWA 
creates  statutory  deadlines  for  submission  of  Pari  B 
application*  by  facilities  having  interim  statu*.  See 
newly  amended  Section  3005(e).  Under  the  statute, 
land  disposal  facilities  must  submit  applications  by 
November  9. 1965.  incinerators  must  submit 
applications  by  November  9. 19e&  and  all  other 
facilities  must  submit  application*  by  November  9. 
198a  A  facility  which  fail*  to  meet  these  deadlines 
will,  under  the  statute,  lose  interim  status. 


can  obtain  permits  for  their 
impoundments  or  build  alternative 
treatment  facilities.  (See  48  FR  at  14519.) 
In  addition,  and  as  described  above, 
allowing  these  interim  status  surface 
impoundments  to  store  or  treat  these 
wastewater  treatment  sludges  should 
present  a  limited  risk  in  the  short-term 
due  to  the  reduced  potential  of  the  CDDs 
and  CDFs  to  migrate  into  the 
environment.  These  impoundments, 
however,  must  obtain  a  Part  264  permit 
which  will  include  whatever 
requirements  are  imposed  by  the  waste 
management  plan. 

EPA  also  judges  that  interim  status 
tank  and  container  storage  facilities 
provide  adequate  short  term 
management  of  these  wastes.  Although 
not  providing  maximum  protection,  they 
do  provide  control  of  these  wastes  to 
prevent  them  from  posing  a  substantial 
environmental  hazard  or  an 
unreasonable  risk  in  the  interim:  tanks 
or  containers  at  interim  status  facilities 
that  will  accept  these  wastes  must  meet 
most  of  the  requirements  required  for 
fully  permitted  tank  and  container 
facilities.  See.  e.g..  SS  265.171,  265.173, 
and  265.174  (containment,  management, 
and  inspection  of  containers)  and 
§§  265.192  and  265.194  (containment  and 
inspection  of  tanks). 

In  addition,  the  Agency  judged  that 
storage  in  interim  status  enclosed  waste 
piles  also  represents  a  minimal,  and 
acceptable  risk.  By  "enclosed  waste 
pile"  we  mean  a  pile  that  meets  the 
requirements  of  9  264.250(c) — namely, 
that  the  pile  is  inside  a  structure  that 
provides  protection  from  run-on, 
precipitation,  and  wind  disperal,  does 
not  generate  leachate.  and  does  not 
contain  free  liquids.  This  regulation 
allows  enclosed  waste  piles  to  accept 
these  wastes  without  first  obtaining  a 
permit,  because  enclosure  of  this  type 
will  guard  in  the  short-term  against  the 
exposure  pathways  of  concern  (run-off. 
wind  dispersal,  and  leaching).  Allowing 
this  type  of  interim  status  facility  to 
accept  these  wastes  should  help  provide 
necessary  management  capacity  until 
disposal  facilities  receive  permits  to 
manage  these  wastes. 

The  Agency  also  believes  that  interim 
status  incinerators  that  are  evaluated  by 
EPA  to  determine  whether  they  can 
meet  the  performance  standards  for 
these  wastes  contained  in  §  264.343  will 
provide  adequate  protection  to  human 
health  and  the  environment  (see  Section 
IV.  B.  2.  for  detailed  discussion  on  the 
use  of  interim  status  incinerators  to  burn 
these  dioxin  wastes).  Similar 
considerations  justify  allowing  interim 
status  thermal  treatment  units  subject  to 
regulation  under  Subpart  P  of  Part  265  to 
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receive  these  wastes.  (Examples  are 
pyrolysis  units  not  designed  as 
incinerators.)  These  units  will  be 
evaluated  the  same  way  as  interim 
status  incinerators,  and,  thus,  must  be 
certified  as  meeting  the  applicable 
performance  standards  in  §  264.343 
(including  the  99.9999%  DRE  for  POHCs 
in  the  waste).  Procedures  for  obtaining 
certification  likewise  will  be  the  same 
as  for  interim  status  incinerators. 
Another  reason  for  allowing  these 
interim  status  thermal  treatment 
facilities  to  receive  these  wastes  is  that 
there  are  presently  no  Part  264  permit 
standards  for  these  facilities.  A 
prohibition  on  interim  status  facilities 
consequently,  would  prohibit  these 
facilities  from  receiving  these  wastes  at 
all.  This  result  is  unwarranted  since  a 
means  exists  to  evaluate  their 
compliance  with  the  most  important 
environmental  standard,  and  these 
facilities  may  prove  to  be  one  of  the 
optimal  means  of  managing  these 
wastes.  Managing  these  wastes  at  these 
types  of  interim  status  facilities  is 
therefore  judged  to  present  minimal 
risks  until  Hnal  permits  are  issued. 

Several  commenters  stated  that 
interim  status  facilities  should  be 
allowed  to  handle  wastes  containing 
PCP.  since  these  wastes  do  not  contain 
TCDD,  other  CDDs  do  not  pose 
substantial  risks  of  chronic  or  acute 
toxicity,  and  there  is  no  history  of 
mismanagement  of  these  wastes. 

We  generally  agree  that  wastes 
derived  from  the  production  or 
manufacturing  use  of  PCP  are  unlikely  to 
contain  2,3,7,8-TCDD  or  other  TCDDs  or 
TCDFs  at  levels  of  concern.  These 
wastes,  however,  are  likely  to  contain 
high  concentrations  of  HxCDDs  and 
HxCDFs— the  PCP  in  these  wastes  is 
contaminated  with  these  potent 
carcinogens.  While  we  agree  that  these 
congeners  are  less  toxic  than  2,3,7,8- 
TCDD,  we  believe  them  to  be 
sufficiently  toxic  to  warrent  the 
designation  of  wastes  containing  these 
substances  as  acute  hazardous  wastes. 
(The  reasons  for  this  determination  were 
outlined  earlier  in  this  preamble.) 
.    In  addition,  there  is  a  substantial 
history  of  mismanagement  of  wastes 
(including  spilled  or  abandoned 
formulations)  resulting  from  the  use  of 
PCP  in  wood  treatment  processes.  These 
wastes,  or  very  similar  wastes,  have 
been  mismanged  repeatedly,  causing 
very  serious  damage  incidents.  There 
have  been  many  actions  under  RCRA 
and  CERCLA  involving  wood  treatment 
facilities  using  PCP  solutions  and  wood 
preservation  wastes;  in  addition,  there 
are  22  damage  incidents  involving  these 
chemicals  at  sites  on  the  National 


Priorities  List  for  Actions  under 
CERCLA.  These  mismanagement 
incidents  (outlined  in  the  revised 
Background  Document  for  this  listing) 
include  discharge  of  process  wastes  into 
off-site  drainage  ditches,  storage  (in 
most  cases  for  many  years)  of  such 
wastes  in  impoundments  which  were 
improperly  sited,  improper  storage  of 
treatment  solutions  in  leaky  tanks  and 
containers,  etc.  These  mismanagement 
incidents  resulted  in  PCP  contamination 
of  soil,  surface  water,  and  ground  water; 
in  several  instances,  this  contamination 
was  at  very  high  levels.  In  one  instance, 
the  soil  of  a  residential  area  surrounding 
a  wood  treating  facility  that 
mismanaged  these  wastes  was  analyzed 
for  HxCDDs  and  HxCDFs.  In  four 
samples,  HxCDDs  ranged  from  1.5  to  12 
(average,  4)  ppb,  while  HxCDFs  were 
present  at  1.7  to  21  (average  9.5)  ppb. 
The  clean  up  of  these  contaminated 
sites  can  be  quite  costly. 

Because  these  wastes  are  very  toxic, 
because  the  toxic  components  of  the 
waste  are  mobile,  persistent  and 
(particularly  the  HxCDDs  and  HxCDFs) 
will  bioaccumulate,  and  because  of  their 
history  of  mismanagement,  EPA  judges 
that  they  must  be  managed  at  fully 
permitted  facilities  when  land  disposed, 
incinerated  (except  as  already 
discussed),  or  stored  in  open  piles. 

2.  Requirement  of  a  Waste  Management 
Plan 

Several  respondents  commented  on 
EPA's  proposal  to  require  a  waste 
management  plan  to  specify  additional 
requirements  for  land  disposal  facilities 
intending  to  manage  these  wastes.  Most 
agreed  that  such  a  requirement  is 
desirable.  (In  fact,  one  commenter 
stated  that  a  waste  management  plan 
should  be  required  for  all  management 
options  for  these  wastes.)  However, 
several  respondents  stated  that  a  waste 
management  plan  would  not  be 
adequate  to  ensure  proper  handling  of 
these  wastes.  Still  others  stated  that 
interim  status  facilities  which  meet  the 
Part  264  requirements  should  be  allowed 
to  submit  such  a  plan  (and  thus  be  able 
to  handle  these  wastes)  before  receiving 
a  final  permit. 

After  reviewing  these  comments,  the 
Agency  still  believes  that  a  waste 
management  plan  will  help  provide 
assurance,  as  far  as  is  practically 
possible,  that  these  wastes  are  properly 
managed  in  a  land  disposal  situation. 
The  waste  management  plan  will  be  the 
interim  vehicle  for  assuring 
individualized  consideration  that  the 
wastes  will  be  managed  safely.  The  plan 
must  be  submitted  by  the  owner  or 
operator  of  the  facility  as  part  of  the 


permit  application.  '•  Therefore,  it  will  be 
considered  in  the  normal  course  of  the 
permitting  process,  so  that  no  special 
EPA  review  procedures  are  required. 

The  waste  management  plan  should    • 
address  the  factors  mentioned  at 
proposal  (see  48  FR  at  14520)  including 
waste  volume,  concentrations  of  CDDs 
and  CDFs  in  the  waste,  aerosol/ 
particulate  dispersion,  violatilization  of 
the  toxicants  of  concern,  soil 
attenuation  properties,  waste  leaching 
potential,  and  anticipated  solvent  co- 
disposal.  To  assist  the  owner  or 
operator  in  preparing  this  document, 
EPA  will  provide  detailed  guidance  for 
the  presentation  of  a  waste  management 
plan.  This  document  will  discuss  the 
physiochemical  properties  of  the  waste 
constituents,  and  the  specific  factors  to 
be  addressed  for  disposal  of  these 
wastes  at  each  type  of  land  disposal 
facility  [i.e..  land  treatment  units, 
surface  impoundments,  open  waste 
piles,  and  landfills).  The  document  will 
explain  (1)  how  the  existing  Part  264 
standards  should  and  can  be 
implemented  for  these  wastes  where 
specific  guidance  is  appropriate  [i.e. 
wind  dispersal,  liner  compatibility)  and 
(2)  what  new  requirements  should  be 
imposed  for  sucli  wastes  [e.g.  soil  types, 
co-dispbsal,  etc.). 

More  specifically,  this  guidance 
document  will  address  a  number  of 
areas  where  existing  regulations  already 
provide  adequate  control.  However,  due 
to  the  extreme  toxicity  of  the  toxicants 
in  these  wastes,  further  guidance  is 
provided  to  the  permit  writer  and  the 
owner  or  operator  of  the  land  disposal 
facility  on  how  the  existing  regulations 
can  be  applied  to  these  wastes.  For 
example,  the  existing  management 
standards  under  Part  264  are  adequate 
to  prevent  the  dispersion  of  the  CDDs 
and  CDFs  by  wind  dispersal.  See 
§§  264.221,  264.250.  264.273,  and  264.301. 
However,  because  of  the  toxicity  of  the 
CDDs  and  CDFs,  the  waste  management 
guidance  document  will  provide  specific 
management  techniques  for  controlling 
this  exposure  pathway  [i.e.,  immediate 
cover  of  wastes  when  placed  in  landfills 
and  open  waste  piles,  air  monitoring  to 
ensure  compliance  with  this  provision, 
etc.).  In  addition,  the  existing  regulations 
already  address  liner  compatibility.  See 
§§  264.221,  264.251,  264.301,  and  264.302. 
However,  the  waste  management 
guidance  document  includes  a 


"Sections  270.17,  270.18.  270.20,  and  270.21  of  the 
hazardous  waste  regulations  have  also  seen 
amended  to  include  the  specific  Part  B  information 
requirements  concerning  the  waste  management 
plan  that  must  be  included  in  the  permit  application 
for  surface  impoundments,  non-enclosed  waste 
piles,  land  treatment  units,  and  landfills. 
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discussion  of  an  advanced  liner  design 
system  to  assist  the  Region  and  the 
owner  or  operator  of  the  land  disposal 
facility  to  comply  with  these 
provisions.  '• 

In  addition  to  the  existing  standards, 
we  believe  that  additional  requirements 
(for  which  the  existing  rules  do  not 
address)  also  need  to  be  considered  in 
land  disposing  these  dioxin-containing 
wastes.  Therefore,  the  waste 
management  guidance  document  will 
discuss  the  types,  the  additional  factors 
the  permit  writers  should  consider  in 
approving  the  waste  management  plan. 
In  particular 

(1)  Co-disposal — ^The  appropriateness 
of  disposing  of  the  dioxin-containing 
wastes  with  other  wastes  that  may 
increase  the  solubility  of  the  CDDs  and 
CDFs.  In  general,  we  believe  that  it  is 
more  desirable  to  mono-dispose  these 
wastes. 

(2)  Soil  Types — ^The  appropriateness 
of  using  various  soil  types  at  land 
disposal  facilities.  In  particular,  we 
believe  these  wastes  should  be  disposed 
of  in  facilities  %vith  underlying  soil  of 
high  sorptive  capacity  for  organic 
chemicals  [i.e..  high  organic  carbon 
content)  and  low  permeability;  this 
could  be  accomplished  by  bringing  soils 
with  high  sorptive  capacity  and  low 
permeability  to  a  particular  site. 

(3)  In-situ  Treatment— The 
appropriateness  of  using  in-situ 
treatment,  such  as  mixing  with  carbon 
or  other  sorbents.  to  minimize  the 
migration  potential  of  the  CDDs  and 
CDFs.  and  the  formation  of  free  liquids. 

(4)  Liners — The  appropriateness  of 
disposing  of  these  wastes  in  unlined 
units.  In  general,  we  believe  that  these 
CDD  and  CDF-containing  wastes  should 
not  be  stored  or  disposed  of  in  unlined 
units. ^  This  does  not  mean  that  owners 
or  operators  of  existing  facilities  will 
need  to  retrofit  the  facility  to  put  in 
liners.  Rather,  we  expect  that  the  permit 
.viiter  'vould  preclude  placing  these 
wastes  in  unlined  units  after  a  specified 
date.  Permittees  wishing  to  continue 
placing  wastes  m  the  unit  would  have 
the  option  of  lining  the  unit. 

With  respect  to  the  other  comments, 
we  believe  that  it  is  neither  necessary 
nor  appropriate  to  require  incinerators. 


''  ll  should  be  noted  that  this  ^iiidtr.ur  ducumtrnt 
md\  alt>o  be  appropriate  for  other  hazardou*  wastes 
that  contain  similar  hazardou.^  con.slitucnts  (i.e.. 
ihlorophenolj). 

-''  A5  already  disrussed.  we  will  allcw  gludffe* 
that  are  generated  in  interim  status  surface 
impoundments  (ex en  it  unlined!  as  part  of  the 
plant's  wastewater  treatment  system  to  manage 
these  wastes.  These  impoundments  are  subject  to 
all  Part  264  standards,  however.  Thus,  the  permit 
urtirr  will  address  whether  it  is  appropriate  for 
unUned  impoundments  to  continue  to  receive  these 
wastes. 


thermal  treatment  units,  tanks, 
containers,  or  enclosed  waste  piles  to 
submit  a  waste  management  plan.  For 
incinerators,  the  requirement  (see 
below)  of  a  trial  bum  showing  99.9999^ 
(six  98)  destruction  and  removal 
efficency  (DRE)  is  adequate  protection 
for  proper  incineration  of  these  wastes. 
The  same  is  also  true  for  thermal 
treatment  facilities.  The  regulatory 
requirements  for  tank,  container,  and 
enclosed  waste  pile  storage  facilities 
likewise  provide  the  Agency  with 
sufficient  information  to  evaluate  the 
storage  facility's  ability  to  contain  these 
wastes,  and  the  additional  requirement 
for  secondary  containment  for  such 
facilities  (see  Section  IV.  A.4.  below] 
provides  further  protection. 

We  also  do  not  agree  with  the 
suggestion  that  interim  status  facilities 
be  allowed  to  submit  a  waste 
management  plan  and  manage  these 
wastes.  (See.  also,  Section  IV.  A.  1. 
above  rejecting  the  suggestion  that 
interim  status  facilities  meeting  the 
requirements  of  fully-permitted  facilities 
be  allowed  to  accept  these  wastes.)  We 
have  determined  that  interim  status 
facilities,  in  general,  should  not  be 
allowed  to  manage  these  wastes.  In  fact, 
where  management  at  interim  status 
facilities  is  allowed.  EPA  expects  to 
issue  permits  quickly,  in  order  to  limit 
the  interim  status  period.  Therefore,  the 
Agency  will  not  allow  interim  status 
facilities  that  have  submitted  a  waste 
management  plan  to  manage  these 
wastes. 

3.  Prohibiting  Land  Disposal  of  These 
Wastes 

Several  commenters  suggested  that 
land  disposal  of  these  wastes  should  be 
prohibited  except  "in  exceptional 
circumstances."  One  person,  however, 
felt  that  a  better  approach  would  be  to 
develop  a  "level  of  concern"  (LOC) 
above  which  all  dioxin-containing 
wastes  should  be  prohibited  from  land 
disposal:  however,  the  commenler  did 
not  specify  what  such  a  level  should  be. 

The  recently  enacted  legislation  gives 
the  Agency  two  years  to  determine 
whether  these  wastes  should  be  banned 
from  some  or  all  types  of  land  disposal, 
except  for  underground  injection  in 
which  the  Agency  has  45  months  to 
make  such  a  decision,  and  the 
cicumstances  under  which  they  should 
be  banned.  The  Agency  has  recently 
initiated  a  program  to  explore  whether 
certain  hazardous  wastes  should  be 
restricted  from  some  or  all  types  of  land 
disposal,  what  the  nature  of  the 
restrictions  should  be,  and  what 
treatment  and  recycling  alternatives 
exist  for  such  wastes.  CDD/CDF- 
containing  wastes  are  currently  being 


examined  under  this  program  for 
possible  restrictipn.  For  more  details  on 
this  program,  see  the  Advance  Notice  of 
Proposed  Rulemaking  published  on 
February  15. 1984.  at  49  FR  5854.  In 
addition,  as  discussed  in  the  April  4 
proposal  for  this  regulation  (48  FR 
14521),  EPA  is  considering  developing 
special  management  standards  for 
CDD/CDF-contaminated  wastes  in 
addition  to  the  special  standards 
required  by  today's  rule.  It  is  possible 
that  our  investigations  may  enable  us  to 
define  concentration  limits  within  which 
land  disposal  should  be  prohibited. 
However,  until  these  studies  are 
completed,  we  believe  it  inappropriate 
to  make  any  decision  with  respect  to 
prohibiting  these  wastes  from  land 
disposal. 

4.  Secondar>'  Containment  at  Permitted 
Tank  and  Container  Storage  Facilities 

EPA  solicited  comments  as  to  whether 
secondary  containment  for  tanks  that 
store  or  treat  CDD-  and  CDF- 
contaminated  wastes  should  be  required 
as  part  of  their  permit.  (Interim  status 
facilities  would  not  be  subject  to  this 
requirement.)  As  justification,  we  cited 
the  wastes'  toxicity  as  well  as  long 
storage  periods,  and  described 
mismanagement  incidents  involving 
both  containers  and  in-ground  and 
above-ground  tanks.  Some  commenters 
disagreed  with  such  a  requirement  and 
argued  categorically  that  secondary 
containment  requirements  at  such 
facilities  are  not  warranted.  However, 
many  other  commenters  argued  just  as 
strongly  that  secondary  containment 
requirements  are  needed,  and  urged 
their  adoption. 

We  have  decided  that  secondary 
containment  should  be  required  as  a 
permit  requirement  for  all  tanks  that 
treat  or  store  these  wastes  presently 
subject  to  the  existing  tank  design  and 
operating  standards  in  40  CFR  Part  264, 
Subpart  J.  namely  above-ground  and  in- 
ground  tanks,  and  all  underground  tanks 
that  can  be  entered  for  inspection.  It  is 
the  Agency's  intent  to  guard  against  the 
risks  posed  by  storing  or  treating  these 
wastes  in  all  types  of  tanks,  including 
covered  underground  tanks  that  cannot 
be  entered  for  inspection.  However,  this 
latter  type  of  tank  is  not  presently 
subject  to  the  Part  264  Subpart  ] 
requirements  (see  §  264.190(b))  and,  as 
such,  cannot  receive  a  permit  to  treat  or 
store  these  wastes.  In  addition.  th£  use 
of  secondary  containment  at  such 
facilities  was  not  explicitly  discussed  in 
the  April  4, 1983  proposal.  Therefore,  we 
believe  we  must  first  solicit  public 
comment  on  our  intent  to  require 
secondary  containment  at  covered 
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underground  tanks  that  cannot  be 
entered  for  inspection  that  handle  CDD- 
and  CDF-contaminated  wastes.  We 
intend  to  address  this  issue  in 
forthcoming  regulations  dealing 
comprehensively  with  management 
standards  for  tanks. 

We  believe  that  the  secondary 
containment  requirement  for  the  storage 
or  treatment  of  these  wastes  in  tanks  is 
iustified  based  on  the  following  three 
considerations:  (1)  When  released  into 
the  environment,  it  is  well-documented 
that  these  extremely  toxic  wastes 
present  a  substantial  haeard  to  human 
health  or  the  environment;  (2)  these 
wastes  may  be  stored  for  a  long  time 
before  a  disposal  or  incineration  facility 
is  found  that  is  willing  or  able  to  accept 
them  (for  example,  the  same  wastes  at 
the  Vertac  facility  have  now  been  stored 
on-site  for  nearly  ten  years);  and  (3) 
EPA's  experience  indicates  that  these 
wastes  are  particularly  difficult  and 
expensive  to  cleanup  when  spilled,  and 
therefore  warrant  the  additional 
protection  afforded  by  secondary 
containment. 

For  the  same  reasons  cited  above,  we 
believe  that  secondary  containment 
should  be  part  of  the  permit 
requirements  for  all  facilities  that  store 
CDD-  and  CDF-containing  wastes  that 
are  not  free  liquids  in  containers.  (EPA 
specifically  solicited  comments  on  this 
approach  in  the  proposal,  btit 
commenters  did  not  reach  a  consensus 
on  this  issue.  Some  commenters 
supported  it  while  others  opposed  this 
aspect  of  the  proposal.)  Accordingly,  all 
the  present  requirements  for  secondary 
containment  will  apply  to  container 
storage  facilities,  except  for  the  waiver 
provision  in  §  264.175(c).  This  waiver 
allows  an  exemption  from  the  secondary 
containment  requirements  for  non-liquid 
wastes,  an  exception  which  we  believe 
should  not  apply  to  container  facilities 
storing  CDD/CDF-contaminated  wastes. 
Rather,  we  have  concluded  that  all 
possible  releases  of  these  wastes  to  air. 
ground  water,  and  surface  water  from 
such  facilities  must  be  prevented. 
Therefore,  a  waiver  of  secondary 
containment  requirements  for  containers 
will  not  be  allowed.  A  container  storage 
area  must  have  a  base  which  is 
sufficiently  imper\  ous  and  continuous 
to  prevent  spills  or  leaks  of  these  non- 
liquid  wastes  into  the  environment. 

With  respect  to  tanks,  we  have 
chosen  to  implement  the  secondary 
containment  requirement  through  a 
general  performance  standard. 
Therefore,  the  rule  does  not  specify  the 
types  of  designs  for  the  containment 
system,  but  rather  requires  the  owner  or 
operator  to  choose  a  design  and  propose 


it  in  the  RCRA  permit  application  for 
EPA  review.  Under  new  §  264.200(a), 
facilities  seeking  permits  for  tanks  that 
store  or  treat  these  wastes  must  have  a 
system  designed  and  operated  to  detect 
and  adequately  contain  spills  or  leaks 
from  the  tanks.  The  design  of  acceptable 
containment  and  detection  systems  can 
vary  considerably  according  to  the  type 
of  tank  and  other  factors,  as  discussed 
below. 

An  example  of  a  containment  system 
that  might  be  acceptable  for  a  tank 
situated  above-ground  is  one  with  an 
impervious  base  (such  as  concrete,  or  a 
synthetic  liner)  underlying  the  tank,  and 
walls  or  dikes  around  the  tanks  that 
provide  containment  for  at  least  100%  of 
the  design  capacity  of  the  largest  tank  in 
the  containment  area.  This  is  to  prevent 
release  of  CDD-  and  CDF-contaminated 
wastes  into  the  environment  from  the 
tank  in  the  event  of  a  complete 
(worstcase)  tank  failure.  The  Agency 
does  not  believe  that  the  regulations 
need  protect  against  the  extremely 
remote  possibility  of  simultaneous 
multiple  tank  failures  in  one 
containment  area.  Each  containment 
system  must  also  have  a  method  of 
mechanical  or  visual  detection  that  will 
identify  leaks  of  CDD-  and  CDF- 
contaminated  wastes  from  the  bottom  of 
the  tank. 

An  example  of  a  containment  system 
that  might  be  acceptable  for  an  in- 
ground  tank  is  one  with  a  synthetic-type 
liner  underlying  the  tank,  or  a  liner 
placed  inside  the  tank  so  that  the  tank 
itself  provides  the  secondary 
containment.  In  either  configuration,  the 
containment  system  must  be  compatible 
with  the  wastes  being  stored,  and  must 
be  installed  and  have  sufficient  strength 
and  thickness  so  as  to  prevent  failure 
due  to  abrasion,  pressure  gradients,  or 
climatic  conditions.  A  method  to  detect 
any  leaks  between  the  primary  and 
secondary  containment  system  must 
also  be  provided. 

An  example  of  a  containment  system 
that  might  be  acceptable  for 
underground  tanks  that  can  be  entered 
for  inspection  is  a  vault  structure 
constructed  of  material  impervious  to 
the  wastes  being  stored  in  the  tank  or 
simply  compatible  with  the  wastes  and 
lined  or  coated  with  an  impervious 
material.  This  type  of  containment 
system  must  also  have  a  method  to 
detect  any  leaks  from  the  tank. 

As  a  general  alternative  to  these 
examples  of  containment  systems, 
double  walled  tanks  equipped  with  an 
interstitial  zone  monitoring  device  to 
detect  leaks  that  enter  the  space 
between  the  walls  would  also  be 


considered  acceptable  for  meeting  the 
new  standard  prescribed  in  §264.200(a). 

Today's  rule  requires  tank  facilities 
storing  or  treating  CDD-  and  CDF- 
containing  wastes  to  provide  EPA  with 
information  in  its  permit  application 
specifying:  The  precise  design  of  the 
secondary  containment  system  and  its 
accompanying  leak  detection  method; 
the  choice  of  construction  material  and 
specifications;  and  whether  additional 
run-on  or  precipitation  controls  are 
needed  to  preserve  the  system's 
integrity.  These  new  technical 
information  requirements  are  specified 
in  new  §  270.16(g)  and  must  be 
addressed  by  each  individual  facility  in 
its  RCRA  permit  application.  This 
information  will  be  evaluated  by  EPA 
before  a  permit  is  issued. 

With  the  addition  of  today's 
secondary  containment  requirements, 
we  have  also  decided  it  is  necessary  to 
require  tank  facilities  storing  CDD/CDF- 
containing  wastes  to  address  in  the 
facility  contingency  plan  the  steps  to  be 
taken  should  a  leak  be  detected.  When  a 
leak  is  detected,  the  owner  or  operator 
must  act  promptly  to  prevent  release  of 
the  hazardous  waste  into  the 
environment.  andwa^M  must  be 
removed  from  thesec^Wrary 
containment  system  as  soon  as  possible. 
The  plan  also  needs  to  specify  how  the 
tank  will  be  removed  from  service  and 
repaired,  if  there  is  a  leak  and 
containment  is  breached.  These  new 
steps  are  provided  in  revised 
§  264.194(c)  and  build  upon  the 
procedures  that  already  must  be 
specified  in  the  contingency  plan  under 
existing  §  264.194(c). 

It  should  be  noted  that  today's  action 
should  not  be  viewed  as  a  determination 
by  EPA  that  secondary  containment 
requirements  are  only  appropriate  for 
tanks  that  store  or  treat  CDD-  and  CDF- 
containing  wastes.  EPA  is  presently 
considering  whether  to  require 
secondary  containment  for  hazardous 
waste  storage  and  treatment  tanks, 
including  tanks  that  have  not  yet  been 
permitted  and  that  are  presently 
covered  under  the  existing  Part  265 
interim  status  standards.  In  addition,  we 
are  also  considering  whether  to  propose 
several  more  requirements  that  we 
believe  are  needed  to  more  adequately 
control  the  risks  posed  by  all  hazardous 
waste  storage  and  treatment  tanks, 
including  those  that  store  or  treat  CDD- 
and  CDF-containing  wastes.  For 
example,  EPA  is  presently  evaluating 
the  need  for  a  secondary  containment 
system  at  all  hazardous  waste  tanks 
that  would  provide  containment  of  more 
than  just  leaks  in  the  tank's  shell. 
Possible  hazardous  waste  discharges  to 
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Ihe  environment  that  EPA  believes  may 
also  warrant  secondary  containment 
include  leaks  from  nearby  lank  ancillar>' 
equipment  [e.g.,  valves,  pumps,  and 
flanges  in  close  proximity  to  the  tank) 
.  and  spills  of  hazardous  waste  in  the 
area  immediately  surrounding  the  tank 
from  overflows  of  the  top  of  the  tank  or 
from  tank  in-fliling  practices  (both 
caused  by  equipment  failure  or  operator 
error).  An  example  of  another 
requirement  presently  being  considered 
by  the  Agency  is  secondary  containment 
for  all  generators  storing  or  treating 
hazardous  waste  in  tanks  or  containers 
for  less  than  90  days  without  a  RCRA 
permit  under  §  262.34.  The  Agency 
believes  that  leaks  and  spills  at  such 
facilities  are  no  less  prevalent  than  at 
other  RCRA  tank  facilities  and  therefore 
may  warrant  similar  secondary 
confinement  requirements. 

B.  Incineration  of  Dioxin-Contaminated 
Wastes 

1.  Burning  at  Interim  Status  Incinerators 

As  discussed  in  the  April  4. 1983 
proposed  rule,  EPA  does  not  believe  that 
current  regulatory  controls  on  interim 
status  incinerators  are  sufficient  to  limit 
the  risks  associated  with  dioxins. 
Interim  status  incinerators  are  not 
required  to  meet  the  performance 
standards  for  destruction  and  removal 
efficiency.  HCI  removal,  and  particulate 
emissions  that  are  necessary  to  prevent 
an  unacceptable  level  of  risk  from 
burning  these  wastes.  In  addition,  they 
are  not  subject  to  the  rigorous  scrutiny 
of  operating  and  management 
procedures  that  result  from  the  RCRA 
permit  review  process.  Thus,  the  final 
regulations  prohibit  combustion  of  these 
wastes  in  incinerators  that  have  only 
interim  status. 

We  have  decided,  however,  to  allow 
interim  status  incinerators  to  bum  these 
wastes  without  first  obtaining  a  RCRA 
permit  if  they  are  certified  by  the 
Assistant  Administrator  for  Solid  Waste 
and  Emergency  Response  as  satisfying 
the  performance  standards  in  Subpart  O 
of  Part  264  for  RCRA  incinerators 
burning  these  wastes.*'  In  addition, 
there  must  be  an  opportunity  for  public 
comment  on  EPA's  determination  before 
the  determination  becomes  final. 

We  are  allowing  this  exception 
because  we  think  incinerators  meeting 
these  conditions  are  virtually  as 
protective  as  those  receiving  Part  264 


permits,**  and  to  provide  additional 
incineration  capacity  for  these  wastes 
until  there  are  more  fully-permitted 
RCRA  incinerators.  Interim  status 
incinerators  that  have  been  approved 
under  the  Toxic  Substances  Control  Act 
(TSCA)  to  bum  polychlorinated 
biphenyls  (PCBs)  are  a  type  of 
incinerator  that  may  wish  to  apply  for 
certification.  As  pointed  out  by 
commenters,  PCB  incinerators  are  a 
logical  choice  to  bum  these  wastes 
without  first  receiving  a  RCRA  permit 
because  they  are  required  to  meet  the 
same  performance  standard  (99.9999% 
destruction  and  removal  efficiency)  that 
we  are  requiring  for  the  dioxin  and 
dibenzo-furan-containing  wastes,  and 
PCB's,  in  some  cases,  are  more  difficult 
to  incinerate  than  the  dioxins  and 
dibenzofurans.  (See  Section  IV.  B.  2.  b. 
below.) 

We  accordingly  are  promulgating  a 
new  S  265.352(a)  stating  that  RCRA 
interim  status  incinerators  may  bum 
these  wastes  if  they  meet  the  conditions 
outlined  above.  Procedures  for  applying 
and  obtaining  a  certification  are  found 
in  9  265.352(b).  Applicants  should 
submit  information  to  the  Assistant 
Administrator  for  Solid  Waste  and 
Emergency  Response  demonstrating  that 
they  can  meet  the  performance 
standards  in  Part  264.  The  most 
pertinent  data  is  that  required  by 
S  270.19(b)  and  (c).  and.  if  a  trial  bum  is 
necessary.  S  270.62.  The  Assistant 
Administrator  for  Solid  Waste  and 
Emergency  Response  will  make  a 
tentative  finding  whether  the  applicant 
can  meet  the  Part  264  performance 
standards.  These  tentative  findings  will 
be  submitted  for  public  comment,  and 
persons  in  the  vicinity  will  be  notified 
by  newspaper  announcement  and  radio 
broadcast  (this  last  requirement  is 
consistent  with  the  S  124.10(c)(2){ii) 
notice  procedures  for  RCRA  permits). 
The  comment  period  will  remain  open 
for  60  days.  At  the  end  of  that  time,  the 
Assistant  Administrator  for  Solid  Waste 
and  Emergency  Response  will  issue  a 
decision  whether  or  not  to  certify  the 
incinerator.  This  decision  is  final 
Agency  action.  Any  facility  receiving  a 
certification,  however,  must  still  obtain 
a  Part  264  incineration  permit. 

A  number  of  commenters  stated  that 
the  complexity  in  complying  with  the 
standards  in  Subpart  O  and  the  time 
required  to  obtain  a  full  RCRA  permit 
would,  in  the  short  term,  limit  the 


"  It  *hould  be  noted  that  (ome  type  of  test  bum 
data  will  be  required  which  demonslrHtes  that  the 
incinerator  achieves  99  9999%  destruction  and 
removal  efficiency  |DRE)  before  Ihe  incinerator 
would  be  certiHed.  See  Section  IV.B.2.b.  below. 


"The  only  signincant  difference  is  thai  these 
incinerators  would  not  yet  be  evaluated  to 
determine  if  they  meet  the  facility  standards  in 
Subpart  A  through  H  of  Part  2M.  (Most  of  these 
standards,  however,  are  required  by  Ihe  Part  2e.S 
interim  status  standards.] 


locations  where  these  wastes  could  be 
incinerated,  creating  a  capacity  short 
fall.  We  believe  that  the  potential 
problem  should  not  become  severe. 
First,  the  wastes  to  which  this  restriction 
applies  are  generated  in  relatively  small 
quantities.  Secondly,  as  discussed 
above,  we  are  allowing  interim  status 
incinerators  that  have  been  certified  by 
the  Assistant  Administrator  for  Solid 
Waste  and  Emergency  Response  to  burn 
these  dioxin  wastes.  Finally,  an  owner 
or  operator  of  an  interim  status 
incinerator  who  wishes  to  incinerate 
these  wastes  can  speed  up  the  permit 
process  by  voluntarily  submitting  the 
Part  B  of  their  permit  application  instead 
of  waiting  until  the  permitting  official 
requests  that  it  be  submitted.  This 
should  reduce  the  time  lag  and  give 
more  incinerators  the  capability  of 
burning  these  wastes. 

2.  Burning  at  Fully-Permitted 
Incinerators 

The  proposed  rule  also  discussed  the 
management  of  these  wastes  at  fully 
permitted  incinerators.  It  was  EPA's 
initial  view  that  burning  these  wastes  in 
an  incinerator  which  has  a  proven 
capabihty  to  assure  99.99%  destruction 
and  removal  efficiency  (ORE)  for  the 
principal  organic  hazardous  constituents 
(POHCs)  which  are  as  difficult,  or  more 
difficult  to  incinerate  than  the  CDDs  or 
COFs,  was  sufficiently  rigorous  to 
ensure  the  proper  management  of  these 
wastes.  However,  we  specifically 
requested  comments  concerning  the 
possibility  of  requiring  a  ORE  greater 
than  99.99%  when  these  wastes  are 
incinerated.  The  Agency  also  discussed 
the  possibility  of  requiring  special 
notification  to  the  Regional 
Administrator  when  a  facility  burns 
these  wastes. 

a.  Alternative  DRE  for Dio\in- 
Coniaminated  Wastes.  While  some 
commenters  were  opposed  to  changing 
the  present  DRE  requirement,  most  of 
the  comments  focused  on  more  stringent 
standards,  i.e..  99.9999%  (six  9s)  DRE. 
The  commenters  pointed  out  that  six  9s 
DRE  is  required  of  incinerators  buming 
polychlorinated  biphenyls  (PCBs)  (40 
CFR  761.70)  compounds  that  are  less 
toxic  than  the  CDDs  and  CDFs.  They 
argue  that,  since  CDDs  and  CDFs  are 
among  the  most  toxic  compounds 
known,  nothing  less  than  the  best 
achievable  performance  should  be 
required.  In  addition,  they  argued  that 
six  9s  DRE  will  result  in  the  lowest 
achievable  emission  rate.  Furthermore, 
one  commenter  submitted  risk  modelling 
data  indicating  that  a  large  incinerator 
burning  wastes  containing  20  parts  per 
million  of  TCDD  with  a  99:99"%'  (four  9s) 
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DRE  could  result  in  ambient  air 
concentrations  which  could  present  a 
public  health  hazard  for  residents  living 
in  the  facility's  immediate  vicinity. 

In  evaluating  these  comments,  the 
Agency  conducted  its  own  risk 
assessment  in  order  to  detennine  the 
potential  risks  from  burning  these 
wastes  at  different  levels  of 
performance  in  certain  hypothetical 
situations.  As  part  of  this  analysis,  EPA 
evaluated  the  potential  risks  presented 
by  the  TCDD  content  of  the  wastes,  and 
by  the  content  of  total  CDDs  and  CDFs. 
The  latter  analysis  assumed  that  the 
CDDs  and  CDFs  in  toto  have  thirty  times 
the  carcinogenic  potency  of  TCDD.  (This 
may  not  be  a  very  conservative 
assumption,  since,  for  the  soot  generated 
in  the  Binghamton,  NY  PCB  transformer 
fire,  it  was  estimated  that  the  CDDs  and 
CDFs  present  had  56  times  the 
carcinogenic  potency  of  TCDD  (Eadon, 
1982).]  If  only  the  HxCDD  components 
are  considered,  the  potential 
carcinogenic  risks  are  about  one  twenty- 
fifth  of  those  calculated  for  the  TCDD 
component,  since  that  is  the  ratio  of 
their  carcinogenic  potencies.  The  risk  to 
the  maximum  exposed  individual  ^^  and 
the  average  exposed  individual  was 
then  estimated.  The  variables  examined 
were  the  concentration  of  the  dioxins  in 
the  feed,  the  size  of  the  incinerator,  and 
the  DRE  (which  ranged  from  99.00%  to 
99.9999%). 

The  conclusions  reached  from  this 
effort  indicated  that  wastes  containing 
ppm  concentrations  of  TCDDs,  HxCDDs 
or  CDDs/CDFs,  burned  in  large 
incinerators  achieving  four  9s  DRE  could 
result  in  ambient  concentrations  that 
present  a  lifetime  excess  cancer  risk 
level  of  10'*.  With  smaD  incinerators, 
lower  feed  rates,  lower  (ppb)  dioxin 
concentrations,  or  better  meteorological 
conditions,  the  modelling  showed  that 
four  9s  DRE  provided  levels  of  risk 
lower  than  10"'. 

Based  on  these  results,  the  Agency 
considered  three  options.  The  first  was 
to  establish  "acceptable"  levels  of  risk 
and  to  use  risk  modelling  on  a  case-by- 


"  A  person  who  spends  24  hours  a  day.  365  days 
a  year  for  70  years  at  the  site  of  maximum  ground 
level  concentration.  This  person  weights  70  kg, 
breathes  20  m' of  air  per  day.  and  retains  50''o  of  all 
contaminants  inhaled.  It  was  also  assumed  that  the 
incinerator  bums  the  waste  consistently  for  the  70- 
year  exposure  period,  and  thai  "worst  case" 
meteorological  conditions  would  prevail.  Obviously, 
these  are  conservative  assumptions.  However,  this 
analysis  does  not  consider  other  sources  of 
exposure,  the  possible  synergwtic  effects  of 
concurrent  exposures  to  other  carcinogens,  or  the 
fact  that  some  of  the  POHCs.  Such  as 
chlorobenzenes  and  chlorophanols.  can.  in  the 
course  of  incineration,  give  rise  to  CDDs  and  CDFs. 
I'hus.  like  all  risk  assessments,  this  analysis 
represents  a  rough  l>alance  of  factors  relevant  to 
potential  injuries. 


case  basis  to  set' limits  on  the  waste 
concentration  or  feed  rate  for  each 
incinerator;  the  second  option  was  to 
leave  the  standard  at  99.99%  DRE;  the 
third  option  was  to  establish  a 
performance  standard  of  six  9s  DRE,  the 
current  standard  for  PCB  wastes. 

The  first  option  is  now  effectively 
precluded  by  statute.  See  RCRA 
amended  Section  3004(o](l](B]  stating 
that  facilities  receiving  permits  after 
enactment  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  must  at  a    ' 
minimum  meet  the  99.99%  DRE  standard. 
The  Agency  also  rejected  the  first  option 
because,  while  it  is  theoretically  more 
precise  from  a  conceptual  standpoint, 
and  allows  for  tailoring  of  the  regulation 
to  specific  circumstances,  it  is  extremely 
resource  intensive  for  the  government 
the  regulated  community,  and  the 
interested  public.  It  also  requires 
agreement  on  the  models,  assumptions, 
and  acceptable  risk  levels.  Since  such 
modelling  is  inherently  subject  to 
debate,  EPA  questions  its  practicality 
for  case-by-case  applications  in  this 
context. 

As  described  above,  a  four  9s  DRE 
could  result  in  risk  levels  for  certain 
situations  that  are  in  a  range  that  is  of 
questionable  acceptability.  Partly 
because  of  this,  we  have  decided  to 
impose  a  more  stringent  performance  - 
requirement  of  six  9s  DRE  for  CDD/CDF 
wastes.  In  addition,  this  level  of 
destruction  and  removal  is  technically 
feasible.  Incinerators  burning  PCBs  are 
required  to  operate  under  conditions 
that  result  in  six  9s  destruction. 
Consistent  destruction  to  six  9s  have 
been  measured  at  a  number  of 
incinerators  [e.g.,  those  of  SCA,  Inc.  in 
Chicago,  IL;  Rollins  Environmental 
Services,  in  Deer  Park,  TX;  the  facilities 
operated  by  Energy  Systems  Company 
in  El  Dorado,  AR;  and  by  the  General 
Electric  Corporation  in  Waterford,  NY 
(MRI,  1983:  USEPA,  1981c  and  1981  d)). 
Similar  DRE's  are  expected  to  be 
achievable  for  CDDs  and  CDFs,  since 
PCBs,  and  CDDs,  and  CDFs  have  a 
similar  degree  of  incinerability.  (See 
Table  I  below.)  The  second  factor  is  one 
of  general  environmental  policy.  If  one 
is  to  incinerate  waste  containing  one  of 
the  most  toxic  substances  known,  one 
should  use  the  best  incinerators 
operating  at  their  peak  capability.  (See. 
for  instance,  46  FR  at  7686,  January  23, 
1981.)  Several  commenters  made  this 
point,  including  a  commenter  for  a 
facility  that  incinerates  hazardous  waste 
commercially.  In  addition,  the  decision 
is  reinforced  by  our  estimate  that,  in 
certain  situations,  the  other  principal 
technological  option  (four  9s  DRE)  might 


not  be  sufficiently  protective  of  human 
health. 

b.  Requirements  for  Conducting  a 
Trial  Burn  for  These  Wastes.  One 
commenter  argued  that  incinerators 
burning  these  wastes  should  be  required 
to  demonstrate  compliance  with  the 
incinerator  performance  standard  for 
organics  by  conducting  trial  bums  for 
dioxins,  rather  than  by  using  a  surrogate 
Principal  Organic  Hazardous 
Constituent  (POHC)  that  is  more 
difficult  to  incinerate.  The  commenter 
also  argued  that  trial  bums  should  be 
conducted  on  waste  matrices  physically 
similar  to  those  that  would  be  burned. 

Although  the  commenter's  point  is 
desirable  in  theory,  determining 
compliance  with  a  six  9s  DRE  (or  even  a 
'  four  gs  DRE)  standard  for  these  wastes 
would  be  very  difHcult,  if  not 
impossible,  without  a  system  for 
surrogate  POHCs  as  established  in 
§  264.342.  The  concentrations  of  the 
CDDs/CDFs  in  these  wastes  are  too  low 
to  fmd  measurable  amounts  in  the  stack 
gas  (at  six  9s  DRE)  at  present  limits  of 
detection,  and  public  health 
considerations  preclude,  in  most  cases, 
"spiking"  the  waste  with  higher 
concentrations  of  CDDs  or  CDFs. 
Therefore,  it  is  not  possible  to  measure 
and  calculate  a  six  98  DRE  using  CDDs/ 
CDFs  as  the  principal  organic  hazardous 
constituents  (POHCs)  with  the  needed 
accuracy.  However,  by  selecting  a 
POHC  in  the  waste  mixture  or  by 
spiking  the  waste  with  a  compound  that 
is  more  difficult  to  incinerate  than  the 
CDDs  and  CDFs.  and  that  is  present  in 
sufficient  concentrations  to  detennine  a 
six  9s  DRE.  it  is  possible  to  use  a  trial 
bum  to  predict  compliance  with  a  six  98 
DRE  for  the  CDDs  and  CDFs. 

We  also  agree  with  the  commenter 
that  the  waste  mixture  used  for  the  trial 
'^urn  should,  as  nearly  as  possible,  be  in 
the  same  physical  matrix  as  the  wastes 
to  be  routinely  bumed  (see  §  264.345(b) 
indicating  that  incinerator  permits  will 
allow  variations  in  the  waste  feed 
physical  properties  so  long  as  the 
variations  will  not  affect  compliance 
with  the  incinerator  performance 
standards),  and  the  waste  should  be  fed 
into  the  incinerator  at  the  same  rate.  For 
example,  if  the  CDD/CDF  wastes  that 
are  to  be  incinerated  are  contained  in  a 
sludge,  the  trial  bum  should  be 
conducted  on  a  similar  sludge 
containing  the  POHC  selected  to  prove 
compliance.  Additional  information 
conceming  POHC  selection  and  physical 
state  is  contained  in  the  "Guidance 
Manual  for  Hazardous  Waste 
Incineration  Permits".  SW-966  (July 
1983). 
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EPA  uses  heat  of  combustion  as  its 
incinerability  hierarchy.  Table  I  lists  the 
heats  of  combustion  of  the  CDD  and     .^ 
CDF  homologues,  as  well  as  of  PCB 
homologues  and  a  few  compounds 
commonly  selected  as  POHCs.  The 
lower  its  heat  of  combustion,  the  more 
difficult  a  compound  is  to  incinerate. 

c.  Special  Notification  to  the  Regional 
Administrator.  In  the  proposal,  EPA 
considered  requiring  owners  or 
operators  of  incineration  facilities 
burning  these  wastes  to  notify  the 
Regional  Administrator  of  that  fact. 
Such  notirication  was  considered 
because  it  was  felt  that  Regional 
authorities  might  wish  to  determine 
compliance  monitoring  priorities  for 
facilities  incinerating  these  wastes. 
Although  a  few  commenters  did  not 
believe  that  a  notiflcation  requirement  is 
necessary,  most  of  the  commenters  felt 
that  such  a  requirement  is  important, 
and  should  be  required.  The  requirement 
of  a  six  9s  DRE  standard  for  these 
wastes  will,  in  most  instances,  require  a 
trial  bum  and  full  permit  issuance 
procedures.  Thus,  the  Regional 
Admioistrator  will,  in  most  instances,  be 
aware  that  a  facility  may  bum  these 
wastes.  However,  this  is  not  true  in  all 
cases.  If  an  incineration  facility  has  a 
permit  based  on  trial  burn  data  showing 
six  9s  DRE  capability  for  a  substance 
more  difficult  to  decompose  than  the 
CDDs  or  CDFs  [e.g..  trial  bum  data 
showing  six  9s  DRE  for  certain  PCBs) 
there  would  be  no  need  to  inform  the 
Regional  Administrator  that  the  facility 
plans  to  bum  CDD/CDF  wastes.  EPA 
will,  therefore,  require  owners  or 
operators  of  incinerators  managing 
these  wastes  to  notify  the  Regional 
Administrator  of  that  fact. 

d.  Periodic  Compliance  Tests.  A  few 
commenters  suggested  or  implied  that 
incinerators  buming  CDD/CDF  wastes 
should  undergo  periodic  performance 
verification.  Repeating  the  trial  bum  on 
some  periodic  schedule  might  be 
reasonable  in  cases  where  strict 
operating  parameters  are  not 
established.  For  example,  under  the 
Clean  Air  Act.  a  stack  could  not  emit 
more  than  some  amount  of  pollutant  per 
given  time.  No  specific  operating 
parameters  are  established  by  the 
regulators,  and,  instead,  periodic 
compliance  checks  are  conducted. 
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In  contrast,  during  the  RCRA  permit 
process,  very  carefully  chosen  operating 
conditions  are  established  in  the  permit. 
These  conditions,  measured  during  the 
trial  bum.  establish  the  range  of 
operating  conditions  of  the  incinerator, 
within  which  it  has  been  determined  to 
meet  the  performance  standards  of 
Subpart  O.  Should  it  operate  outside  this 
range,  it  would  not  be  in  compliance 
with  the  standards  and  would  have  to 
stop  incinerating  the  waste.  In  addition, 
if  the  owner  or  operator  wishes  to 
change  any  of  the  critical  operating 
parameters,  they  would  have  to  request 
a  permit  modification,  and  have  to 
conduct  another  trial  bum  to  prove 
compliance  with  the  standards  under 
different  operating  conditions. 
Therefore,  we  do  not  believe  it 
necessary  to  require  periodic  testing. 

3.  Amendments  to  Parts  264  and  265 

Today's  notice  amends  S  264.343  to 
require  that  incinerators  buming  the 
listed  CDD/CDF-containing  wastes  must 
achieve  a  DRE  of  99.9999%  in  addition  to 
the  other  standards  contained  in 
Subpart  O.  The  amendments  specify 
that  six  98  DRE  will  be  measured  on  a 
POHC  that  is  more  difficult  to  incinerate 
than  the  particular  CDDs  or  CDFs.  For 
example,  using  the  heat  of  combustion 
hierarchy,  and  buming  wastes 
containing,  for  example,  HxCDD,  a 
POHC  would  be  selected  with  a  heat  of 
combustion  less  than  2.81  kcal/gm — 
perhaps  1. 1, 1,  trichloroethane.  The 
permit  application  procedures  in  Part 
270  and  permit  issuance  procedures  in 
Part  124  are  not  changed  by  today's 
amendment.  For  a  new  incinerator  (or 
an  interim  status  incinerator  seeking 
certification),  the  trial  bum  plan  would 
show  how  the  unit  will  be  operated  so 
as  to  comply  with  the  standards  in 


Subpart  O  including  the  requirement  for 
six  9s  DRE.  EPA  expects  that  the  permit 
for  a  new  incinerator  would  not  allow 
any  of  t\\e  listed  CDD/CDF-containing 
wastes  to  be  burned  until  the  trial  burn 
is  complete  and  final  operating 
conditions  are  established.  In  addition, 
none  of  the  listed  CDD/CDF-containing 
wastes  should  be  bumed  during  the  pre- 
trail  burn  and  post-trial  burn  periods 
described  in  §§  264.344  and  270.62 
which  provide  that  the  Regional 
Administrator  place  limits  on  the  feed  to 
the  incinerator  until  assurance  is 
provided  that  the  unit  can  meet  the 
standards. 

If  an  incinerator  already  has  a  RCRA 
permit,  it  may  burn  CDD/CDF  wastes 
(provided  the  owner  or  operator  has 
notified  the  Agency  of  this  fact)  if  its 
previous  trial  burn,  or  data  in  lieu  of  a 
trial  burn,  demonstrates  a  six  9s  DRE  on 
a  POHC  or  compound  more  difficult  to 
incinerate  than  the  CDDs  or  CDFs  in  the 
waste.  This  may  be  the  case  for 
incinerators  that  have  TSCA  permits  for 
PCB  destruction.  During  the  trial  bum 
for  PCBs.  the  unit  would  have  had  to 
ascertain  six  9s  DRE  on  a  specific 
chlorinated  biphenyl.  or  a  compound 
that  is  more  difficult  to  incinerate  than 
the  chlorinated  biphenyl  in  the  waste.  If 
this  chlorinated  biphenyl  or  the 
surrogate  is  more  difficult  to  incinerate 
than  the  CDDs  or  CDFs  in  the  waste 
feed,  and  if  it  was  in  the  same  physical 
state,  another  trial  burn  may  not  be 
required.  For  example,  if  an  incinerator 
proved  six  9s  DRE  on  PCP.  which  has  a 
heat  of  combustion  of  2.09  kcal/gm.  it 
could  incinerate  all  the  CDDs  and  CDFs. 
since  the  CDD/F  compound  most 
difficult  to  decompose  is  HxCDD  with  a 
heat  of  combustion  of  2.81  kcal/gm. 
However,  if  the  incinerator  has  not 
demonstrated  six  9s  DRE,  or  it  had    ■ 
shown  six  9s  DRE  on  a  POHC  less 
difficult  to  burn  than  the  CDDs  or  CDFs 
[e.g.,  tetrachlorobiphenyl  (4.29  kcal/ 
gm)),  another  trial  burn  would  be 
necessary,  and  the  permit  would  need  to 
be  modified.  For  additional  information 
see  the  "Guidance  Manual  for 
Hazardous  Waste  Incineration  Permits"" 
[op.  cit.). 

Today's  notice  also  amends  §  265.340 
to  exclude  burning  of  CDD/CDF  wastes 
in  incinerators  with  interim  status, 
except  as  previously  discussed.  An 
interim  status  incinerator  may  not  bum 
these  wastes  until  a  permit  is  issued  or 
the  incinerator  is  certified  to  bum  these 
wastes. 

C.  Burning  at  Other  Interim  Status 
Treatment  Facilities 

The  Agency  also  believes  that  interim 
status  thermal  treatment  units  subject  to 
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regulation  under  Subpart  P  of  Part  265 
are  insufficient  to  limit  the  risks 
associated  with  dioxins,  just  as  they  are 
insufHcient  to  limit  risks  associated  with 
interim  status  incinerators  [i.e.,  most  of 
the  requirements  address  administrative 
rather  than  technical  controls]. 
However,  the  Agency  also  believes  that 
means  exist  to  determine  their 
environmental  performance.  Therefore, 
we  will  allow  interim  status  thermal 
treatment  units  to  be  certified  if  they 
can  demonstrate  that  they  can  properly 
treat  these  wastes. 

Under  the  existing  regulations,  these 
units  cannot  be  permitted  since  there 
are  no  existing  RCRA  permitting 
standards.  However,  such  treatment 
units  may  provide  a  very  promising  way 
of  treating  these  wastes.  In  particular,  a 
number  of  emerging  thermal  treatment 
technologies  may  be  used  to  treat  CDD/ 
CDF-containing  wastes  in  order  to 
render  them  non-hazardous  (or  at  least, 
less  hazardous].  Some  of  these 
technologies  are  thought  now  to  be 
practical,  while  others  are  in  the  pilot 
stage,  and  pilot  scale  field  experiments 
need  to  be  performed.  In  the  absence  of 
RCRA  permit  standards,  such  pilot  scale 
research  activities  would  not  be 
allowed.  This  would  stifle  and 
discourage  the  development  of  new 
alternatives  and  the  de\'elopment  of 
innovative  technology  for  treatment  of 
these  very  toxic  wastes.  We  believe 
such  an  outcome  is  undesirable. 

As  a  result,  we  have  decided  to 
promulgate  a  new  §  265.383  stating  that 
interim  status  thermal  treatment  units 
may  burn  these  wastes  if  they  are 
certified  by  the  Assistant  Administrator 
for  Solid  Waste  and  Emergency 
Response  that  they  can  properly  treat 
these  wastes.  These  units  will  be 
evaluated  the  same  way  as  interim 
status  incinerators,  and  thus  must  be 
certified  as  meeting  the  applicable 
performance  standards  in  §  264.343 
(including  six  98  DRE  for  POHCs  in  the 
waste).  In  addition,  the  procedures  for 
obtaining  certification  will  be  the  same 
as  for  interim  status  incinerators  (see 
Section  IV.  B.  1.,  above].  In  particular, 
the  applicant  must  submit  an  application 
to  the  Assistant  Administrator  for  Solid 
Waste  and  Emergency  Response  which 
demonstrates  that  they  meet  the 
applicable  performance  standards  in 
Subpart  O  of  Part  264.  The  most 
pertinent  data  to  be  submitted  is  the 
same  as  for  interim  status  incinerators, 
that  is  the  information  cited  in  §  270.19 
(b]  and  (c]  and,  if  a  trial  bum  is 
necessary,  §  270.62.  However,  since 
these  units  are  somewhat  different  than 
incinerators,  additional  data  and 
information  may  be  required.  See 


§  270.19  (c)(7].  Because  the  type  of 
additional  information  that  may  be 
required  will  vary  with  the  type  of 
thermal  treatment  unit,  we  suggest  that 
the  owner  or  operator  of  the  thermal 
treatment  unit  contact  the  Agency 
before  submitting  their  application  to 
determine  whether  any  additional 
information  will  be  required,  and  if  so, 
what  type  of  data  will  be  needed.  This 
information  will  then  be  evaluated  for 
compliance  with  the  appropriate 
performance  standards.  The  Assistant 
Administrator's  tentative  decision  will 
then  be  published  (after  public 
notification]  for  a  60  day  comment 
period;  at  the  end  of  that  time,  the 
Assistant  Administrator  for  Solid  Waste 
and  Emergency  Response  will  issue  a 
fmal  decision  whether  or  not  to  certify 
the  thermal  treatment  unit.  As  with 
interim  status  incinerators,  this  decision 
is  fmal  Agency  action. 

V.  Relation  of  This  Rule  to  Regulation  of 
TCDD-Contaminated  Wastes  Under  the 
Toxic  Substances  Control  Act 

Many  wastes  containing  TCDD  are 
presently  regulated  under  40  CFR  Part 
775,  a  regiilation  issued  under  Section  6 
of  the  Toxic  Substances  Control  Act 
(TSCA].**The  relationship  between  that 
regulation  and  the  rule  being 
promulgated  today  under  RCRA,  was 
discussed  at  proposal  (see  48  FR  at 
14518].  At  that  time,  we  stated  that  the 
regulation  of  the  treatment  and  disposal 
of  hazardous  wastes  properly  belongs 
under  RCRA,  and  that  the  Agency 
should  avoid  overlapping  and 
potentially  contradictory  approaches  to 
the  same  problem  under  different 
regulatory  authority,  e.g.,  TSCA  and 
RCRA.  In  fact,  Section  9(b)  of  TSCA 
provides  that  EPA  must  utilize  its 
authority  under  the  other  environmental 
laws  it  administers  where  these  laws 
are  adequate  to  protect  against 
unreasonable  risk,  and  where  there  is  no 
strong  public  interest  in  taking  action 
tinder  TSCA. 

In  the  proposal,  we  argued  that  RCRA 
provides  the  appropriate  long-term 
solution  for  controlling  the  management 
of  TCDD-contaminated  wastes.  EPA 
promulgated  the  TSCA  §  6(a]  rule  based 
on  a  determination  that  the  unregulated 
disposal  of  TCDD-contaminated  wastes 
presents  an  unreasonable  risk  of  injury 
to  health  or  the  environment,  and 
determined  that  removal  for  disposal  of 
certain  TCDD  wastes  at  Vertac's 
Jacksonville,  Arkansas  site  would 


"TCDD  wastes  are  defined  as  those  resulting 
from  the  production  of  2.4.5-TCP  or  its  pesticide 
derivatives,  or  substances  produced  on  equipment 
(hat  was  previously  used  for  the  production  of  2.4.5- 
TCP  or  its  pesticide  derivatives. 


present  an  unreasonable  risk  (see  45  FR 
32680,  May  19. 1980).  We  also 
determined  that  disposal  of  TCDD 
wastes  by  other  persons  without  prior 
notification  to  EPA  would  present  an 
unreasonable  risk.  These  determinations 
were  reached,  in  part,  because  the  then 
existing  RCRA  regulations  for  the 
treatment  and  disposal  of  hazardous 
waste  were  not  appropriate  for  TCDD- 
contaminated  waste,  since  EPA  had  not 
yet  developed  final  permit  standards  for 
the  land  disposal  or  incineration  of 
hazardous  wastes. 

As  explained  at  proposal  (see  48  FR  at 
14518],  the  general  RCRA  regulations 
are  now  effective,  and  provide  a  means 
for  properly  evaluating  the  land  disposal 
and  treatment  [i.e.,  incineration)  of 
TCDD-contaminated  wastes,  thus 
ensuring  that  these  wastes  are  managed 
in  a  manner  that  does  not  present  an 
unreasonable  risk.  (This  also  is  true  of 
those  interim  status  incinerators  and 
interim  status  thermal  treatment  units 
that  are  certified  to  bum  these  wastes, 
since  these  units  must  be  able  to  meet 
the  same  performance  standards  as 
fully-permitted  incinerators,  and  must 
notify  and  be  evaluated  by  the  Agency 
before  they  begin  burning.)  Therefore, 
when  the  RCRA  dioxin  waste  rules  are 
effective  and  the  TCDD-contaminated 
wastes  are  controlled  under  RCRA,  their 
disposal  will  no  longer  pose  an 
unreasonable  risk  finding  under  TSCA. 
Consequently,  we  proposed  to  revoke 
the  TSCA  rule  when  the  rule,  under 
RCRA,  becomes  effective.  No  one 
disagreed  with  this  provision  of  the 
proposal;  in  fact,  several  commenters 
explicitly  agreed  that  EPA  should 
revoke  the  TSCA  rule.  Today's  action, 
therefore,  revokes  the  TSCA  Section 
6(a)  regulation  that  applies  to  the  Vertac 
Chemical  Corporation,  and  those  that 
require  a  sixty-day  notification  to  EPA 
on  the  part  of  persons  wishing  to 
dispose  of  TCDD-contaminated  wastes. 

VI.  Comments  on  Other  Issues 

A.  Development  of  a  Toxicity 
Characteristic  for  Defining  Dioxin- 
Contaminated  Wastes  as  Hazardous 

Several  respondents  commented  on 
EPA's  question  regarding  the 
advisability,  practicality,  and 
desirability  of  developing  a 
"characteristic"  definition  of 
hazardousness  under  40  CFR  Part  261 
for  CDD/CDF-containing  wastes. 
Several  commenters  agreed  with  EPA 
that  this  might  not  be  a  suitable 
regulatory  alternative,  adding  that  to  set 
a  lower  limit  of  concern  might  encourage 
dilution  as  a  means  of  circumventing 
regulation.  Several  others,  however. 
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stated  that  a  clear  indication  of  a  lower 
level  of  concern  would  be  a  desirable 
regulatory  goal:  one  commenter 
suggested  what  such  a  lower  limit  might 
be.  stating  that  a  1  ppb  level  in  soil 
might  be  a  suitable  level.  One  other 
commenter  also  suggested  that  a  level  of 
concern  should  be  set  as  a  regulatory 
threshold,  but  not  as  a  basis  for  listing. 
On  reconsideration  of  the  advantages 
and  disadvantages  of  setting  a  lower 
level  of  concern  (LOC)  for  the  toxicants 
in  these  wastes,  and  of  the  data  needed 
to  perform  the  needed  risk  assessments, 
we  have  concluded  that,  with  the  data 
presently  available,  it  is  not  possible  to 
make  a  determination  regarding  such  a 
level.  The  matrix  variability  of  these 
wastes,  ranging  from  still  bottoms  to 
filter  aids  to  contaminated  soils,  is  very 
great,  and  their  specific  isomeric 
composition  is  not  known.  It  is  also  very 
difficult  to  judge  the  bioavailability  of 
the  CDDs  and  CDFs  in  these  different 
matrices.  The  development  of  exposure 
and  risk  assessments  would  ihertfore  be 
extremely  difficult  m  this  case,  and  even 
more  suspect  than  i»  usually  the  case 
because  it  would  entail  even  more 
assumptions  than  those  usuallv  made  in 
such  a  procedure.  Therefore.  EPA  has 
not  developed  a  LOC  for  the  lonicants — 
in  particular,  the  CDOs  and  CDFs — in 
these  wastes.  EPA,  however,  will 
continue  to  explore  this  alternative  as 
additional  information  becomes 
available. 

B.  Discarded  Unused  Formulations 

This  regulation  designates  as  RCRA 
hazardous  wastes  discarded  unused 
formulations  containing  tri-.  tetra-.  or 
pentachloropherol  and  their  derivatives 
(EP.A  Hazardous  Waste  .No.  F027). 
except  those  discarded  as  household 
wastes.  In  proposing  the  regulation.  EPA 
solicited  comment  as  to  how  generators 
could  identify  whether  these 
formulations  are  subject  to  this 
regulation. 

Two  respondents  commented  on  this 
problem.  One  person  stated  that 
chemical  product  labels  should  contain 
recommendations  for  disposal;  another 
recommended  that  EPA  coordinate  with 
OSHA  to  require  that  OSIIA  Form  20 
(Material  Safety  Data  Sheet  (MSDSl]  be 
amended  to  require  disposal 
information.  In  particular,  thev  indicated 
that  Section  VII.  of  the  MSDS"(Spill  and 
Leak  Procedures)  provides  space  for  the 
manufacturer  s  recommendations  for 
disposal  of  the  chemical  or  its  waste 
residues.  They  suggest  that 
manufacturers  be  required  to  state  in 
this  space  that  the  product,  when 
discarded,  is  a  hazardous  waste,  list  the 
hazardous  waste  number,  and  include  a 


statement  concerning  the  appropriate' 
waste  disposal  method. 

EPA  agrees  that  implementation  of 
these  suggestions  would  go  a  long  way 
toward  solving  the  problem.  If  chemical 
products  were  identified  on  the  label  as 
an  EPA  hazardous  waste,  when 
discarded,  there  would  be  no  need  to 
divulge  specific  (and  possibly 
proprietary)  information,  and  users  of 
such  products  would  not  be  in  doubt 
that  the  product  in  question,  when 
discarded,  is  subject  to  RCRA 
regulation.  However,  EPA  does  not  have 
the  authority-  under  RCRA  to  label 
products  and  provide  disposal 
information.  In  addition,  form  OSHA-20 
seldom  accompanies  a  product,  and 
therefbre  would  not  solve  the  problem. 

However.  EPA  possesses  authority 
under  other  statutes  to  deal  with  this 
problem.  Under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIF'RA), 
the  Agency,  under  the  Label 
Improvemsnt  Program,  has  sent  a  notice 
to  all  registrants  (Notice  81-3|  indicating 
to  them  that  pesticide  products  that  are 
RCRA  hazardous  wastes,  when 
discarded,  must  include  a  statement 
which  indicates  that  (he  pesticide  (when 
discarded]  is  a  hazardous  or  an  acute 
hazardous  waste.  This  requirement 
becomes  effective  on  January  1. 1985  for 
all  pesticide  products  except  for 
pesticides  discarded  by  the  householder. 
This  same  label  provision  will  be 
required  for  those  pesticide  products 
covered  by  today's  regulation  (i.e.,  for 
these  pesticide  products,  the  label  will 
indicate  that  they  are  acute  hazardous 
wastes  (EPA  Hazardous  Waste  No. 
F02r)  when  discarded.  The  label  will 
not  provide  specific  instructions  as  to  its 
disposal,  but  rather  will  refer  the  user  or 
any  other  person  who  handles  these 
specific  pesticides  to  contact  the  EPA 
Regional  Office  or  the  State 
environmental  office  for  disposal 
instructions.  Thus,  the  label  on  ail 
peshcidal  products  contaming  tri-,  tetra-, 
or  pentachlorophenol  or  their 
derivatives,  will  identify  whether  the 
formulation  is  hazardous,  if  discarded, 
and  will  provide  the  user  with 
instructions  on  who  to  contact  if 
disposal  information  is  necessary. 

C.  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLAI  Clean  Up  Activities 

Several  commenters  felt  that  the 
proposed  rule,  while  beneficial  and 
important,  is  predominantly  slanted 
toward  prevention  of  hiture  accidental 
releases  of  CDDs  and  CDFs  to  the 
environment,  rather  than  cleanup  of 
existing  contaminated  areas  [i.e..  Times 
Beach.  MO).  The  commenters  expressed 
concern  that  certain  portions  of  the 


proposed  rules  may  hinder  or  prevent 
remedial  action  of  contaminated  sites. 
For  example,  incineration  of  soil  with 
relatively  low  concentrations  of  TCDD 
could  be  costly  to  accomplish,  and.  since 
the  residue  of  hazardous  waste 
treatment  is  still  a  hazardous  waste, 
there  would  be  little  incentive  to 
incinerate  contaminated  soils.  Also, 
permitting  a  site  under  RCRA  could  be 
very  difficult,  possibly  delaying  or 
preventing  remedial  action  which  could 
be  conducted  under  CERCLA. 

While  we  agree  that  the  proposed  rule 
is  slanted  toward  prevention  of  future 
accidental  releases  of  CDDs/CDFs  to 
the  environment,  we  do  not  agree  that 
this  nile  will  significantly  hinder  or 
prevent  cleanup  of  existing 
contaminated  sites.  The  major  wa.nte 
that  is  generated  at  these  sites,  as 
implied  by  the  commenter,  is  soil 
contaminated  with  CDDs/CDFs,  These 
soils  are  acute  hazardous  wastes,  since 
soil  contaminated  with  hazardous  waste 
spills  are  defined  as  being  in  the  RCRA 
system.  See  48  FTi  250«,  January  19. 1983: 
see  S  281.3(c)(2).  Ongoing  and 
anticipated  cleanup  activities  have 
generated,  and  will  continue  to  generate, 
large  volumes  of  soils  contaminated 
with  CDDs/CDFs.  For  instance,  it  is 
conservatively  estimated  that  about 
500,000  cubic  yards  of  CDD/CDF- 
contaminated  soil  will  result  finrn 
CERCLA  remedial  action  activities  in 
Missouri. 

The  Agency  developed  a  strategy  for 
dealing  with  "dioxin  (USEPA.  1983). 
which,  among  other  things,  deals  with 
alternatives  for  the  cleanup  of 
contaminated  sites.  These  alternatives 
include  securing  the  soil  in  place,  novel 
remediation  techniques  [eg.,  solvent 
extraction),  incineration,  and  removal  of 
soil  to  a  .secure  containment  system  [e.g. 
a  concrete  vault).  The  Agency  has 
indicated  ihat  remediation  and 
enforcement  measures  under  CERCLA 
will  be  carried  out  as  expeditiously  as 
possible. 

In  additicn,  we  are  also  allowing  the 
disposal  of  residues  resulting  from  the 
incineration  or  thermal  treatment  of 
dioxin-contaminuted  soils  at  interim 
status  land  disposal  facilities, -^  and  to 
allow  treatment,  storage,  or  disposal  at 
facilities  pursuant  to  the  usual  Pari  264 
standards  [i.e..  not  meeting  the  special 
standards  for  other  dioxin-containing 
wastes,  such  as  secondary  containment 
or  a  waste  management  plan).  Although 


^  Although  the  incineration  of  dioxin- 
contaminutpd  soils  is  not  practiced  to  any  great 
extent.  n^A  piutra  lo  investigate  this  manageniBfil 
option  for  dioxin-contaminated  soils,  and  in  fad,. 
has  iillocaled  nonsiderable  resources  in  this  area. 


there  are  very  few  data  on  the 
characteristics  of  the  residues  resulting 
from  soil  incineration,  data  are  available 
on  the  incineration  of  materials  such  as 
PCB  capacitors  and  sewage  treatment 
sludges.  These  data  indicate  that  the 
residues  resulting  from  such  incineration 
contain  PCBs  at  levels  tfiree  to  four 
orders  of  magnitude  les6  than  that 
contained  in  the  original  waste  before 
incineration.  Most  dioxin-contaminated 
soils  contain  less  than  1  ppm  of  TCDD. 
Thus,  it  is  expected  that  the 
concentration  of  this  isomer  in  the 
residue  from  the  incineration  of  soils 
will  be  less  than  about  1  ppb.  This 
concentration  in  soil  was  determined  to 
be  a  reasonable  level  at  which  to 
consider  limiting  human  exposure  in  a 
residential  setting  (USDHHS,  1984).  We 
believe  the  same  is  true  for  the  other 
chlorinated  dioxin  isomefs  of  concern, 
as  well  as  for  the  dibenzofurans. 

Data  on  carbon  regeneration  show 
similar  results.  These  data  indicate  that 
toxicants  such  as  PCBs,  that  bind 
strongly  to  activated  carbon  or  organic 
carbon  can  be  effectively  removed  and 
destroyed  from  such  matrices  such  that 
very  low  levels  of  the  toxicants  remain 
in  the  resulting  residues.  There  is  no 
reason  to  doubt  that  CDDs  and  CDFs  (of 
similar  incinerability)  when  bound  to 
organic  carbon  in  a  soil  matrix  will 
behave  any  differently.  We  have 
therefore  determined  that  the  residues  of 
incineration  or  thermal  treatment  of 
CDD/CDF  contaminated  soils,  present 
much  less  risk  than  the  untreated  soils, 
and  thus  can  be  managed  at  interim 
status  land  disposal  facilities.-*' We 
have,  therefore,  provided  a  special 
designation  (EPA  Hazardous  Waste  No. 
F028)  for  these  wastes. 

D.  Other  Wastes  Containing  CDDs  and 
CDFs 

Several  respondents  commented  on 
the  need  to  list  other  wastes  which 
contain  CDDs  and  CDFs,  i.e., 
chlorinated  benzenes  and  PCBs. 
dichlorophenol  process  wastes,  fly  ash 
and  emission  control  dusts  from  the  low- 
temperature  combustion  of 


*Olber  dioxin-conliiining  wastes  arc  expected  to 
conlain  much  higher  concentnitions  of  the  dioxins 
and  dibenzofurans.  Therefore,  we  would  expect  the 
residue  from  the  incineration  of  these  wastes  to  also 
contain  much  nighcr  concentrutions  of  the  dioxins 
and  dibenzofurans.  Consequetitly.  we  beheve  thai 
all  other  incineration  residues  should  be  managed 
as  acute  hazardous  wastes  and  comply  with  the 
special  niana);ement  standards.  However,  any 
person  may  petition  the  Administrator  (under 
§§  2H0  20  and  260.22)  to  exclude  their  waste  from 
regulatory  control  (or  at  least  argue  that  the  waste 
should  not  be  considered  an  acute  hazardous 
waste)  if  they  can  demonstrate  such  facts  in  their 
petition. 
i 


chlorophenols,  and  presently  unlisted 
residues  from  wood  preservation. 

The  recently  enacted  HSWA 
specifically  provides  additional  time  to 
the  Agency  for  evaluating  whether  to  list 
additional  dioxin-containing  wastes.  See 
RCRA  amended  Section  3001(e).  As 
stated  in  the  preamble  to  the  proposed 
regulation  (48  FR  14523),  EPA  is 
presently  conducting  a  study  on  wastes 
from  the  production  of  dichlorophenol. 
Under  EPA's  Industry  Studies  program, 
the  Office  of  Solid  Waste  (OSW)  has 
performed  engineering  analyses,  and 
has  gathered  sampling  and  analysis  data 
from  several  dichlorophenol  production 
facilities,  and  from  facilities  that  use 
dichlorophenol.  These  data  are 
presently  being  evaluated.  In  addition, 
under  Tier  4  of  the  "Dioxin  Strategy" 
(USEPA,  1983),  EPA  is  investigating 
possible  combustion  sources  of  CDDs 
and  CDFs.  These  materials  will  be  listed 
if  evidence  demonstrates  that  they  are 
indeed  hazardous  (or  acute  hazardous) 
wastes.  We  also  have  begun 
investigating  whether  additional  wastes 
from  wood  preservation  processes  using 
PCP  should  be  listed  as  hazardous  (or 
acute  hazardous)  wastes,  and  whether 
CDDs  and  CDFs  should  be  added  as 
constituents  of  concern  in  the  wood 
preservation  process  waste  already 
listed  (EPA  Hazardous  Waste  No.  KOOl, 
Bottom  sediment  sludge  from  the 
treatment  of  wastewaters  from  wood 
preserving  processes  that  use  creosote 
and/or  penlachlorophenol).  After 
completion  of  those  studies,  we  will  take 
regulatory  action,  if  warranted. 

With  respect  to  wastes  resulting  from 
the  manufacturing  use  of 
chlorobenzcnes,  such  processes  are  not 
expected  to  generate  CDDs  or  CDFs 
except  under  alkaline  conditions  and 
elevated  temperatures.  We  therefore 
judge  that  these  processes  are 
adequately  covered  by  the  present 
listings.  It  is  possible  that  commercial 
preparations  of  mono-  and 
dichlorobenzene  (which  are  not  covered 
by  today's  listing)  contain  homologues 
with  higher  degree  of  chlorination.  and 
thus  could  give  rise  to  CDDs  and  CDFs 
at  levels  of  concern.  If  further 
investigation  proves  that  this  is  the  case, 
we  will  list  the  wastes  from  such 
processes. 

With  respect  to  PCBs,  we  agree  that 
CDDs  and  CDFs  may  well  occur  in 
processes  involving  these  materials. 
However,  PCBs  are  no  longer 
manufactured  in  the  U.S.,  and  their  use 
and  disposal  are  currently  regulated 
under  TSCA  (40  CFR  Part  761).  The 
major  problem  at  present  is  the 
generation  of  CDDs  and  CDFs  resulting 
from  transformer  fires.  The  regulation  of 


the  disposal  of  the  wastes  (including 
soot)  from  such  fires  is  presently  being 
studied  under  the  dioxin  strategy,  and 
EPA  recently  proposed  a  regulation 
intended  to  control  the  potential  hazards 
resulting  from  PCB  transformer  fires  (see 
49  FR  39966-39989,  October  11, 1984). 

E.  Wastes  Containing  Other 
Halogenerated  Dioxins  and 
Dibenzofurans 

Two  respondents  commented  that 
EPA  should  not  limit  its  consideration  to 
processes  which  are  expected  to 
generate  tetra-,  penta-,  or 
hexachlorinated  dioxins  and  -^ 

-dibenzofurans,  because  the  brominated 
analogues  are  also  of  great  concern  in 
terms  of  their  potential  to  harm  human 
health,  and  because  the  congeners  of 
higher  degree  of  chlorination  can 
undergo  dechlorination  in  the 
environment. 

We  agree  that  the  brominated 
analogues  are  a  potential  threat.  EPA 
has  investigated  whether  there  are  at 
present  manufacturing  processes 
generating  these  toxicants.  It  was 
determined  that  there  are  at  present  no 
U.S.  manufacturers  of  the  brominated 
chemicals  (bromophenols, 
bromophenoxy  derivatives,  brominated 
biphenyls)  which  are  expected,  from 
knowledge  of  chemical  reaction,  to  be 
contaminated  with  brominated  dioxins 
and  -dibenzofurans.  We  are  continuing 
to  investigate,  however,  whether  there 
are  users  (formulators)  of  such 
compounds.  We  are  also  evaluating 
other  organobromine  manufacturing 
processes.  If  warranted,  we  will  list 
wastes  from  such  manufacturing 
operations,  and  will  include  brominated 
dioxins  and  -dibenzofurans  as  toxicants 
of  concern. 

With  respect  to  the  higher  chlorinated 
dioxins,  we  agree  that  dechlorination 
occurs.  However,  it  is  very  difficult  to 
predict  the  extent  of  this  process,  and 
the  equilibrium  composition  of  the 
various  isomers.  Both  photochemical 
synthesis  and  degradation  of  CDDs  and 
CDFs  can  occur  under  ambient 
conditions.  The  photochemical 
formation  of  OCDDs  from  PCP  has  been 
shown  to  occur,  both  in  solution,  and  on 
PCP-treated  wood  (Crosby  et  al.,  1973; 
Crosby  and  Wong,  1978;  Lamparsky. 
1980).  Resistance  to  degradation 
increases  with  degree  of  chlorination 
(Hutzinger,  1973;  Crosby.  1973;  Desideri, 
1979;  Dobbs  and  Grant,  1979;  Nestrick, 
1980).  In  most  situations, 
photodegradation  by  reductive 
photodechlorination  exceeds 
photosynthetic  processes,  and  reaction 
routes  and  rates  are  dependent  on 
reaction  conditions.  Rate  constants 
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show  that  this  process  i»  a  relatively 
miner  paHnvay  for  the  destructioa  of  the 
octa-.  hepta-.  and  hexachlorodioxins. 
arcou'^tixig  for  less  than  10%  of 
oftiichiorodioxin  destruction  (Dobbs 
and  Grant.  1979).  L'nidentififed 
compounds  with  gas  chromatographir 
retention  times  longer  than  that  of 
OCDD  are  also  formed.  While 
pbotodechlorination  can  occur  rapidly  in 
solution  under  laboratory  conditions,  it 
can  be  slow  in  soil,  or  on  leaves 
(Crosby.  1977).  Contradictory  results 
have  been  obtained  in  the  laboratory 
experiments  on  photodegrada'ion  in  the 
adsorbed  state  (Crosby.  1977:  Wong. 
VJTb).  When  degradation  does  take 
place,  however,  the  congeners  produced 
are  usually  tho8e  of  less  tnxic  concern. 
Although  displacement  of  chlorine 
atoms  ortto  to  the  oxygen  atoms  does 
occur  (Buser.  1979:  Crosby.  1973: 
Lamparski.  1980).  most  investigators 
have  noted  that  the  lateral  halogen 
atoms  are  the  most  labile  (Stehl.  1971: 
Dobbs  and  Grant.  1979:  Mestrick.  19801. 
Therefore,  the  2.3.7.8-substituted 
isomers  are  those  most  likely  to 
degrade.  Thus,  the  photodegradation  of 
highly  chlorinated  CDDs  and  CDFs  is 
not  likely  to  generate  the  less 
chlorinated  isomers  of  most  toxic 
concern.  We  therefore  conclude  that,  in 
view  of  present  knowledge,  the 
regulation  of  wastes  containing  tetra-. 
penta-.  and  hexachlorodioxins  and 
-dibcnzofurans  adequately  address  our 
present  regulatory  concerns. 

F.  SniaJi  Quundty  Generator  Comments 

Several  respondents  commented  that 
this  regulation  constitutes  an  excessive 
and  unwarranted  regulatory  burden. 
One  commenier  stated  that  because  of 
the  limited  dis>posal  options  small 
tjuantity  generators  now  exempt  from 
regulation  would  need  to  apply  for 
status  as  storage  facilities.  One  person 
argued  that  EPA  must  show  a  "sound 
basis"  for  the  1  kg/month  small  quantity 
generator  limitation  for  these  wastes. 

EFA  does  not  agree  with  the 
comments  stating  that  this  regulation 
represents  an  unreasonable  burden  on 
the  regulated  community.  The  economic 
impact  analysis  performed  for  this 
rpgi:iation  {see  Section  IX.)  determined 
that  the  costs  incurred  by  this  regulation 
are  extremely  modest  (about  eight 
million  dollars  per  year,  maximum).  ' 
When  compared  with  the  costs  of 
cleaning  up  the  mismanaged  wastes 
(more  than  thirty  million  dollars  for 
Times  Beach.  MO.  alone)  this  modest 
economic  burden  is  entirely  warranted. 
Moreover,  the  economic  anaivs45  did  ni)t 


I 


'This  slady  aneumed  (h«l  M  jmieriiiont  MHi'itd 
nred  an  RCRA  Mor»)|e  pvrmit 


consider  that  many  generators  may 
already  be  covered  by  RCRA  or  TSCA 
regulation,  and  that  the  disposal  of  some 
of  the  listed  formulations  (those  in 
which  the  listed  chlorophenols  or  their 
derivatives  are  sole  active  ingredients) 
is  already  regulated  under  %  261.33  of 
RCRA.  Additionally,  because  of  their 
inherent  value,  we  do  not  believe  that 
the  regulated  community  will  usually 
discard  substantial  quantities  of  these 
formulations. 

With  respect  to  the  comment  that  EP.A 
must  show  a  basis  for  the  1  kg/ month 
small  quantity  generator  limitation,  this 
comment  was  previously  discussed  in 
Section  ilL  B.  5.  above. 

C.  Comments  on  Reuse  and  Recyciing 
Issue 

Several  commenters  stated  that  the 
provisions  in  the  proposed  regulation 
which  would  list  and  regulate  these 
wastes  as  hazardous  wastes  would 
prohibit  their  reuse  and  recycling.  This 
was  said  to  be  at  odds  with  the 
recycling  objectives  of  RCRA.  Two 
commenters  suggested  that  EPA  should 
allow  on-site  recycling  and  reuse  of  the 
listed  wastes  without  regulation. 

Most  of  the  comments  concern  issues 
which  are  part  of  a  different  rulemaking 
proceeding,  amending  the  existing 
definition  of  solid  waste  and 
establishing  management  standards  for 
hazardous  wastes  that  are  recycled-  See 
48  FR  14422.  April  4. 1983  proposing 
these  rules.  Thus,  we  will  address  those 
comments  in  finalizing  that  rulemaking. 
W'e  note,  however,  that  nothing  in  this 
proposal  or  in  existing  rules  would 
prohibit  recycling  of  these  wastes. 
Rather,  these  wastes  would  remain 
subject  to  regulation  when  they  are  to 
be  recycled. 

H.  Applicability  of  the  Mixture  Rule 

One  commenter  questioned  whether, 
and  to  what  extent,  surface  water  runoff 
and  plant  sweepings  would  be 
considered  hazardous  waste  under  the 
mixture  rule.  As  stated  in  $  261.3(c)(2), 
precipitation  run-off  is  not  automatically 
considered  a  hazardous  waste,  but  plant 
sweepings  which  contain  an  acute 
hazardous  waste  are  residues  of  cleanup 
operations,  and  would  be  considered  to 
be  acute  hazardous  waste,  unless  put  to 
direct  use  as  a  pesticide  or  incorporated 
back  into  product. 

/.  Comments  on  the  Analytical  Method 
and  the  Back^imund  Document 

Several  respondents  commented  on 
the  proposed  analytical  method  for 
CDDs  and  CDFs.  !n  general,  these 
persons  commented  on  specific  details 
of  the  method,  such  as  the  need  for 
sample  preservation,  the  size  of  the 


specified  extraction  vessels,  the 
suitability  of  the  chromatographic 
substrates,  the  appropriateness  of  the 
calibration  standard,  and  quality  control 
procedures.  Several  comments  were 
also  received  on  the  Background 
Document  for  this  listing.  These 
comments  are  responded  to  in  detail  in 
the  Background  Document  for  this 
listing.  Where  appropriate,  the 
analytical  method  (see  .Appendix  IX  to 
Part  261  of  this  notice)  and  the 
Background  Document  have  been 
modified. 

\'II.  Relation  of  This  Regulation  to 
Those  Promulgated  Under  CERCLA 
Section  IQ2(b)  (Reportable  Quantities) 

All  hazardous  wastes  (or,  in  this  case, 
acite  hazardous  wastes)  included  in 
today's  final  rule  automatically  become 
hazardous  substances  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCL.\).  (See  CERCLA 
Section  101(14).)  CERCLA  requires  that 
persons  in  charge  of  vessels  or  facilities 
from  which  hazardous  substances  have 
been  released  in  quantities  that  are 
equal  to  or  greater  than  the  reportable 
quantities  (RQs)  immediately  notify  the 
National  Response  Center  (N£C)  or  the 
release.  (See  CERCLA  Section  103.) 
Except  for  those  substances  already  on 
the  list  of  CERCLA  hazardous 
substances,  which  will  retain  the  RQ 
already  assigned,  all  hazardous  wastes 
designated  under  RCRA  will  have  an 
RQ  of  one  pound,  until  adjusted  by 
regulation  under  CERCLA.  See  Section 
102. 

If  a  waste  has  more  than  one 
ccnstitutent  of  concern,  the  lowest  RQ 
assigned  to  any  one  of  the  constituents 
present  in  the  waste  represents  the  RQ 
for  the  waste.  If  a  person  completely 
analyzes  the  waste,  however,  and 
determines  that  theRQ  for  each  of  the 
constituents  of  concern  are  below  the 
RQ  established  for  each  of  those 
compounds,  no  notification  is  required. 
Thus,  for  the  dioxin-containing  wastes 
listed  today,  a  one  pound  RQ  shall  he 
assigned  upon  promulgation  of  this  rule, 
since  a  one  pound  RQ  has  already  been 
specified  by  operation  of  law  (CERCLA 
Section  102)  for  a  number  of  the 
constituents  of  concern. -"Therefore,  if  a 
person  were  to  spill  one  pound  of  any  of 
the  wastes  covered  by  today's  rule,  he 
would  need  to  notify  the  NRC  of  the 
release,  unlesa  the  person  determines 


*  RQr  liiive  litien  aswgned  fur  the  fiillowiiig 
ronstiluenta  of  concern:  chlurnphrnola.  :L4.S-'TCR 
2.4.6-TCP  i3.4.6-TeCP.  TCDD:  1  It):  and  2.4,5-T 
arid,  and  ils  sail,  amine,  and  osier  derivativRS.  and 
SIxex  and  ils  esters:  100  lbs 
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that  there  is  less  than  an  RQ  of  each 
hazardous  constituent  in  the  waste. 

The  one  pound  RQ  is  currently  the 
lowest  level  established  for  reporting 
releases  of  hazardous  substances  for 
emergency  response  reporting.  The  basis 
for  this  RQ  level  was  established  under 
the  Clean  Water  Act  (CWA)  as  the 
smallest  quantity  container  generally 
shipped  in  commerce.  Many  substances 
on  the  CERCLA  Section  101(14) 
hazardous  substance  list  may  be 
extremely  toxic,  or  otherwise  extremely 
hazardous,  and.  therefore,  may  need  to 
be  controlled  at  levels  well  below  the 
RQ  levels.  For  instance,  the  CDDs  and 
CDFs  deserve  special  note  for  their 
extreme  toxicity. 

The  RQ  triggers  are  intended  to 
provide  notice  of  releases  so  that  an  On- 
Scene  Coordinator  (OSC),  pursuant  to 
the  National  Contingency  Plan  (40  CFR 
300).  can  assess  the  hazard  and  the 
actions  that  may  be  taken  by  the  federal 
government.  It  is  emphasized  that  the 
legal  obligation  for  the  responsible  party 
to  notify  the  ^fRC  is  independent  of 
actions  taken  by  an  OSC.  The  different 
RQ  levels  do  not  reflect  a  determination 
that  a  release  of  a  substance  will  be 
hazardous  at  the  RQ  level,  or  not 
hazardous  below  that  level  EPA  has  not 
attempted  to  make  such  a  determination 
because  the  actual  hazard  will  var>'  with 
the  unique  circumstances  of  the  release, 
and  extensive  scientific  data  and 
analysis  would  be  neoessarj'  to  estimate 
the  precise  hazard  presented  by  each 
substance  in  a  number  of  plausible 
circumstances.  Instead,  the  RQs  reflect 
EPA's  judgment  that  the  Federal 
government  should  be  notified  of 
releases  to  which  a  response  might  be 
necessary.  The  RQs,  in  themselves,  do 
not  represent  any  determination  that 
releases  of  a  particular  size  are  actually 
harmful  to  public  health  or  the 
environment.  See  48  FK  23560.  May  25. 
1983. 

Many  other  considerations  besides 
tije  quantity  released  affect  the 
government's  decision  concerning 
whether  and  how  it  should  respond  to  a 
particular  release.  The  location  of  the 
release,  its  proximity  to  drinking  water 
supplies  or  other  valuable  resources-  the 
likelihood  of  exposure  or  injury  to 
nearby  populations,  and  other  factors 
must  be  assessed  on  a  case-by-case 
basis.  The  reporting  requirement  is, 
however,  the  trigger  for  assessments  to 
be  made  (see  48  FR  23560). 

While  the  one  pound  RQ  is  clearly  the 
smallest  emergency  response  ' 

notification  trigger  at  the  present  time 
for  CERCLA  and  CWA  releases,  EPA 
can  take  response,  cleanup,  and  other 
actions  below  RQ  levels.  The  RQ  is  a 
level  that  legally  requires  reporting  by 


the  responsible  party.  There  obviously  ' 
may  be  instances  where  EPA  would 
need  to  know  of  releases  well  below  the 
one  pound  RQ  level  While  EPA,  in 
future  refinements  to  the  RQ  scales,  may 
consider  lower  levels,  this  process  is 
independent  of  today's  rulemaking.  The 
reader  is  also  ad^nsed  that  notiHcation 
requirements  within  RCRA  may  require 
notification  for  releases  which  may  be 
harmful,  regardless  of  RQ 
determinations  under  CERCLA  or  the 
CWA.  Specifically,  the  responsible  party 
may  be  required  to  provide  notice  to 
EPA  or  the  National  Response  Center 
under  RCRA  regarding  spills  and  leaks 
of  hazardous  waste  or  hazardous  waste 
constituents  that  may  enter  the 
environment  (see  40  CFR  262.34  263.30. 
264.56,  and  265.56).  In  addition,  each 
person  who  generates,  transports,  treats, 
stores,  or  disposes  of  these  wastes  must 
notify  EPA  of  their  activities,  and  thus, 
EPA  will  be  aware  of  those  persons  who 
handle  these  extremely  hazardous 
wastes. 

VUL  State  Authority 

A.  Applicability  of  Rules  in  Authorized 
States 

Under  Section  3006  of  RCRA.  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  their  States.  (See  40  CFR 
Part  271  for  the  standards  and 
requirements  for  authorization.) 
Authorization,  either  interim  or  final, 
may  be  granted  to  State  programs  that 
regulate  the  identification,  generation, 
and  transportation  of  hazardous  wastes 
and  the  operation  of  facilities  that  treat, 
store,  or  dispose  of  hazardous  waste. 
Interim  authorization  is  granted  to 
States  with  programs  that  are 
"substantially  equivalent"  to  the  Federal 
program  (Section  3006(g)).  Final 
authorization  is  granted  to  States  with 
programs  that  are  equivalent  to  the 
Federal  program,  consistent  with  the 
Federal  program  and  other  State 
programs,  and  that  provide  for  adequate 
enforcement  (Section  3006(bl). 

Under  RCRA.  prior  to  the  Hazardous 
and  Solid  Waste  Amendments  of  1984. 
once  EPA  authorizes  a  State  program, 
EPA  suspends  administration  and 
enforcement  w  ithin  the  State  of  those 
parts  of  the  Federal  program  for  which 
the  State  is  authorized.  In  authorized 
States.  EPA  does  retain  enforcement 
authority  under  Sections  3008,  7003,  and 
3013  of  RCRA.  although  authorized 
States  have  primary  enforcement 
responsibility.  However,  under  Section 
3006(g)  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984.  any 
requirement  pertaining  to  hazardous 
wastes  promulgated  pursuant  to  the 


Amendments  is  effective  in  authorized 
States  at  the  same  time  it  is  effective  in 
other  States.  EPA  will  administer  and 
enforce  the  requirements  in  each  State 
until  the  State  is  authorized  with  respect 
to  such  requirements. 

The  listing  and  related  management 
standards  promulgated  in  today's  rule 
are  applicable  in  all  States  since  the 
requirements  are  imposed  pursuant  to 
the  Amendments.  Thus  EPA  will 
implement  these  standards  until 
authorized  States  revise  their  programs 
to  adopt  these  rules. 

B.  Effect  on  State  Authorizations 

Under  RCRA.  authorized  State 
programs  must  be  revised  to  incorporate 
new  requirements  imposed  by  statute  or 
EPA  regulations.  The  procedures  and 
schedule  for  State  adoption  of  these 
requirements  is  described  in  40  CFR 
271.21.  See  49  FR  21678  (May  22, 1984). 

States  that  have  final  authorization 
must  revise  their  programs  within  a  year 
of  promulgation  of  today's  regulations  if 
only  regulatory  changes  are  necessary. 
These  deadlines  can  be  extended  in 
exceptional  cases.  See  40  CFR  271.21(e). 

States  that  submit  official  applications 
for  final  authorization  less  than  12 
months  after  promulgation  of  today's 
regulations  may  be  approved  without 
including  standards  equivalent  to  those 
promulgated.  However,  once  authorized, 
a  State  must  revise  its  program  to 
include  the  listing  and  related 
management  standards  substantially 
equivalent  or  equivalent  to  EPA's  within 
the  time  period  discussed  above. 

Under  the  HSWA.  states  revising  their 
programs  to  adopt  new  requirements 
imposed  under  the  HSWA  may  do  so 
based  on  state  requirements  that  are 
equivalent  or  substantially  equivalent  to 
the  HSWA  requirements.  See  Section 
3006(g)(2).  Thus  a  state  seeking 
authorization  for  today's  amendments 
may  do  so  based  on  controls  that  are 
equivalent  or  substantially  equivalent  to 
today's  rule. 

IX.  Economic  EnvironmentaL  and 
Regulatory  Impacts 

A.  Regulatory  Impact  Analysis 

Under  Executive  Order  12291,  lEPA 
must  determine  whether  a  regulation  is 
"major",  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  These  amendments,  in  part 
replace  regulations  under  a  different 
statute  (Section  6(d)  of  the  Toxic 
Substance  Control  Act),  and  impose  an 
additional  regulatory  burden  on  only  a 
small  number  of  manufacturers  of 
chlorophenols,  and  their  chlorophenoxy 
derivatives.  In  addition,  some 
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manufacturers  who  use  equipment 
which  may  be  contaminated  with  CDDs 
and  CDFs  may  also  have  an  additional 
regulatory  burden. 

EPA  has  analyzed  the  potential 
economic  impact  of  these  amendments 
(JRB.  1984).  This  analysis  considered 
various  disposal  scenarios:  this  analysis 
also  assumed  that  all  generators  of  these 
wastes  would  need  a  permit  for  their 
tank  or  container  storage  facility,  [i.e., 
none  of  these  generators  would  qualify 
for  the  short  storage  provision  in  40  CFR 
S  262.34).  including  the  requirement  for 
secondary  containment.  Based  on  this 
analysis,  we  estimate  the  cost  of  this 
regulation  to  be  between  six  and  eight 
million.  In  addition,  we  also  carefully 
evaluated  the  impact  of  these  rules  on 
the  costs,  prices,  and  markets  of  these 
products  (dePoix,  1984).  Based  on  this 
analysis.  EPA  has  determined  that  major 
increases  in  consumer  prices  are  not 
likely,  and  since  these  products  have 
negligible  foreign  competition,  the 
implementation  of  these  regulations  will 
have  UtUe  or  no  adverse  impact  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  either  domestic  or  export  markets. 

Therefore,  since  EPA  does  not  expect 
that  the  amendments  promulgated  here 
will  have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  will 
not  result  in  a  measurable  increase  in 
costs  or  prices,  or  have  an  adverse 
impact  on  the  ability  of  U.S.-based 
enterprises  in  either  domestic  or  export 
markets,  these  amendments  are  not 
considered  to  constitute  a  major  action. 
As  such,  a  Regulatory  Impact  Analysis 
is  not  required. 

This  amendment  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291.  Any  comments 
from  OMB  to  EPA,  and  any  EPA 
responses  to  those  comments  are 
available  for  public  inspection  in  S-212 
at  EPA. 

B.  Regulatory  Flexibility  Act. 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  §  601  et  seq.,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  that 
describes  the  impact  of  the  rule  on  small 
entities  ('.e..  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required,  however,  if  the 
head  of  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 


The  hazardous  waste  listed  in  S  261.31 
of  this  final  regulation  are  rarely 
generated  by  small  entities.  The  overall 
compliance  costs  associated  with  the 
rule  are  modest.  (See  report  entitled. 
"Cost  Impact  Analysis  for  the  Proposed 
Rule  Regulating  Certain  Waste 
Containing  Certain  Chlorinated  Dioxins. 
-Dibenzofurans,  and  Phenols"  for  cost 
estimates.)  The  only  one  of  these  wastes 
that  small  entities  would  discard  are  the 
formulating  wastes,  and  EPA  does  not 
believe  that  small  entities  will  dispose 
of  significant  quantities  of  the 
commercial  chemical  products.  Nor  did 
commenters  present  any  quantified 
information  that  significant  amounts  of 
these  commercial  products  are 
discarded  by  large  or  small  entities.  In 
addition,  many  of  these  formulations  are 
already  listed  wastes.  See.  e.g.. 
Hazardous  Waste  No.  U242.  Thus, 
today's  amendment  is  unlikely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation  therefore  does  not 
require  a  regulatory  flexibility  analysis. 

C.  Paper  Work  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq.  and  have  been  assigned  OMB 
control  number  2050-0012.    f 
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Security  bonds.  Waste  treatment  and 
disposal 

40  CFR  Part  265 

Hazardous  materials.  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Security  bonds,  Waste  treatment  and 
disposal.  Water  supply. 

40  CFR  Part  270 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements.  Hazardous  materials. 


Waste  treatment  and  disposal  Water 
pollution  control.  Water  supply, 
Confidential  business  information. 

40  CFR  Part  775 

Environmental  protection,  Hazardous 
materials,  Pesticides  and  pests.  Waste 
treatment  and  disposal 

Dated:  December  20. 1984. 
AlxinL.  Aim, 

Acting  Administrator. 

For  the  reasons  set  out  in  the 
preamble.  Title  40  of  the  Code  of  Federal 
Regulations  is  amended  to  read  as 
follows: 

PART  261— IDENTIFICATION  AND 
USTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
reads  as  follows: 

Authority:  Sees.  1006,  2002(a),  3001,  and 
3002  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976  as  amended  (42  U.S.C, 
6905,  6912(3),  6921.  and  6922). 

2.  In  §  261.5,  paragraphs  (e)(1)  and 
(e)(2)  are  revised  to  read  as  follows: 

§  261.5    Special  requirements  for 
hazardous  waste  generated  by  small 
quantity  generators. 

*  *        *        «        * 

(e)  *  *  • 

(1)  A  total  of  one  kilogram  of  acute 
hazardous  wastes  listed  in  §§  261.31, 
261.32,  or  261.33(e). 

(2)  A  total  of  100  kilograms  of  any 
residue  or  contaminated  soil,  waste  or 
other  debris  resulting  from  the  cleanup 
of  a  spill,  into  or  on  any  land  or  water, 
of  any  acute  hazardous  wastes  listed  in 
§§  261.31,  261.32,  or  261.33(e). 
***** 

3.  In  §  261.7.  the  introductory  text  of 
paragraphs  (b)(1)  and  (b)(3)  are  revised 
to  read  as  follows: 

§  261.7    Residues  of  hazardous  waste  In 
empty  containers. 

***** 

(b)(1)  A  container  or  an  inner  liner 
removed  from  a  container  that  has  held 
any  hazardous  waste,  except  a  waste 
that  is  a  compressed  gas  or  that  is 
identified  as  an  acute  hazardous  waste 
listed  in  §i  261.31,  261.32,  or  261.33(e)  of 
this  chapter  is  empty  if: 
***** 

(3)  A  container  or  an  inner  liner 
removed  from  a  container  that  has  held 
an  acute  hazardous  waste  listed  in 

§§  261.31.  261.32,  or  261.33(e)  is  empty  if: 

*  *        *        *        * 

4.  In  §  261.30,  paragraph  (d)  is  revised 
to  read  as  follows: 
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(d)  The  following  hazardous  wastes 
listed  in  (  261.31  or  S  261.32  are  subject 
to  the  exclusion  limits  for  acutely 


hazardous  wastes  established  in  S  261.5: 
EPA  Hazardous  Wastes  Nos.  FO20. 
F021.  F022.  F023.  F026,  and  F027. 


5.  In  S  261.31,  add  the  following  waste 
streams: 

§  261.31    Hazardous  waste  from 
nonspecific  sources. 


EPA 


Hizardous  uratM 


Na 


HazKit 
cod* 


FO20    Whim  (MCipl  wttiewalar  and  spent  cartxyi  front  rtydrogan  cMonde  pun<icilion)  trom  Iha  production  or  manufacturing  uaa  (as  a  reactant  ctMirvcal    (H) 

MamaiMa.  or  componant  n  a  tormulatng  procaaa)  o«  m-  or  tatracfUoropTianot.  or  of  mtarmactales  usad  to  produce  the*  pesticide  derivatives.  (TtM 

iaang  doe*  not  viclude  — ilei  ftom  the  production  of  HaxacMoroptMne  from  highty  punfied  2.4.S-inchlorophenol ). 
F021     Wastes  (excaiN  wartaiatar  and  spent  carton  from  Hyttogan  cMond*  purification)  from  itia  production  or  manufacturing  uae  (as  a  reactant  chemical     (H). 

iTMarmedat*.  or  component  n  a  formulabng  process)  of  pentacMoropftenol.  or  of  ntermediales  uaed  to  produce  its  danvatives. 
F022    WaHM  (anapt  — ile«sHi  and  spent  cartwn  from  hyckogen  chtonde  pwiCcaaon)  from  flw  ittanutacWng  uae  (as  a  reactant.  chemical  mtennediate.  or    (H). 

ccnipcnan  in  a  tormulating  process)  of  letra-.  penta-.  or  hexacfilorotianzenes  under  ahalne  condHiona. 
F023    Waslsa  (except  wartaoater  and  spent  cartnn  from  liydrogan  cMonde  punficalion)  from  Itie  production  of  matenals  on  equipment  previousty  used  for    (H) 

tw  production  or  manufactumg  uae  (as  a  reactant.  cfwmcal  nlermediate.  or  component  in  a  tormulating  process)  of  tri-  and  letracfiioropfienols 

(T)«s  latng  does  not  ndud*  weiles  from  equpmant  ueed  only  for  Die  production  or  use  of  HeiacNoropfiene  from  higlily  punfied  2.4.S- 

tncNorophenol.). 
FOie    Waste*  (eicepl  «iasle«»alat  and  spent  carlxxi  from  hydrogen  chtonde  punficabon)  from  the  production  of  materials  on  equpmant  previously  used  lor    (H). 

the  manutactunng  uae  (as  a  reactant.  chemical  MermedMa.  or  oomponani  m  a  (ormulating  prooaas)  of  letra-.  pania-.  or  hexachloroberuene  under 

akafene  condrtnns. 
F027    Docardad  unused  formulations  containing  »i-.  telra-.  or  pentactilorophenol  or  docarded  unused  formulations  containing  compourvts  derived  from  tliese    (H). 

chtarophenols.  (This  IsHng  does  not  include  tarmutalKXis  containing  HexaclHorophene  syttiesized  from  prepwified  2,4.S-tnchlorophenol  as  the  sole 

componenl) 
F028    Residues  resulting  from  the  mcmeration  or  thermal  treatment  of  soil  contammatad  with  E°A  Hazardous  Waste  t^os.  FO20,  F021.  F022.  F023,  F026.    (T). 

andF027 


6.  5  261.33(f)  is  amended  by  revising 
the  hazardous  waste  numbers  for  the 
following  substances: 

9  261.33    Discarded  comtnerciai  cfwmical 
product  off-epecification  species, 
container  residues,  wn6  spill  residues 


(0  *  *  * 


I  No. 


Sutiatanca 


See  F027 PentacNorophenol. 

•  *  •  •  • 
See  F0e7  „ Ptienol.  pentachloro-. 

Da. — Phenol,  2.3.4,6-i*»achion>-. 

Doi Ph«iol.  a4.5-*ichloro- 

Da Plianal,  2.4.6-trKhloro- 

•  •  *  •  • 

Se*  F027 «>ropione  add.  2^2.4.5-thchlorophenoxy)-. 

•  •  a  •  ■ 

SeeF027 _  Sifvex. 

•  •  •  •  e 

Sea  F027 2,4,5-T. 

•  •  e  •  • 

Sa*  F027 2.3.4.6- Tetrachlorophenol. 

•  •  •  •  • 

S*eF027 2.4.S-Tnchlorophenol. 

Da 2,4,S-Tnchloroptienol- 

Oa 2.4.5-TncMorophanoiiyacetic  acid. 


7.  Amend  Table  1  in  Appendix  III  of 
Part  261.  by  removing  the  entry 
"chlorinated  dibenzodioxins".  and 
adding  the  following  entries  in 
alphabetical  order. 


Appendix  III — Chemical  Analysis  Test 
Methods 

Table  1.— Analytical  Methods  for 
Organic  Chemicals  Contained  in  SW-846 


Compound 


FirttI  Second 

adMion         edition 
melhod(s)    melhod(s) 


CMorinatad  dibenzo-p-dnxins _ 8280 

CNonnated  d*enzofuran* 8280 


8.  Amend  Table  3  in  Appendix  III  of 
Part  261,  by  adding  the  following  entry 
under  Organic  Analytical  Methods — 
Gas  Chromatographic/Mass 
Spectroscopy  Methods  (GC/MS)  after 
the  entry  entitled  "GC/MS  Semi- 
Volatiles,  Capillary: 

Table  3.— Sampling  and  Analysis  Methods 
Contained  in  SW-846 


First  •dilion 


Second 


Sac- 
don 
No. 


Meth- 
od 

No. 


Sec- 
tion 
No. 


od 

No. 


Analysis  of  Chlormalad 
Ooxms  and  Qbanzofur- 
ans 8.2 


8280 


9.  Add  the  following  entries  in 
numerical  order  to  Appendix  VII  of  Part 
261: 


Appendix  VII — Basis  for  Listing 
Hazardous  Wastes 


EPA 

fiazard- 

ous 

waste 

No 


Hazardous  constituents  for  mihich  hsted 


F020 Tatra-    and    pentachtorodkanxO'^dioxins:    tetra 

and  pentachlotodi^Mnioturan*;  trv  and 
tetrachlorophenol*  and  their  cMoroplienoxy  de- 
rivative acids,  asters,  ethers,  amina  and  other 
salts. 

FOZt Penta-   and  hexachlorodibenzo-p-draxins:   penta- 

and  hexac>iloroa4)eruofurans;  pentacnioro- 
phenol  end  its  denvatives 

F022 Tetra-.  penta-.  and  hexac^lorodit>ePZO-/^dx»lns; 

tetra-.  penta-.  and  hexachloroditienxofurans 

F023 Tetra-.    and   pentachiorodiljen^o-p^lioiins;    tetra- 

and  pentachioroditjen/olurans.  tn-  and  tetra- 
chtorophenols  and  their  chlorophenoxy  deriva- 
tive acids,  asters,  ethers,  amine  and  other 
salts. 

FOSe Tetra-,  penta-,  and  hexacMorodibenzov>dio>ins: 

tetra-.  penta-,  and  hexachiorodtfienzofurans. 

F0Z7 Tetra-,  penta-.  and  hexachlorodibenzo-fKlioxins; 

tetra-,  penta-,  and  hexachlarodibenzofurans: 
tn-.  tetra-,  and  pentachlorophenols  and  ttieir 
chloraphenoxy  denvalive  acids,  esters,  ettiers. 
ainne  and  other  salts 

F028 Tetra-.  penta-.  and  heiachlorodibenzo-p-dioxins; 

tetra-.  penta-.  and  heiactilorotlibenzolurans: 
tn-.  tetra-.  and  pentachlorophenols  and  Ifieir 
ctHorophanoxy  derivative  acids,  esters,  ethers, 
amine  and  other  salts. 


10.  Add  the  following  constituents  in 
alphabetical  order  to  Appendix  VIII  of 
Part  261: 

Appendix  VIII — Hazardous  Constituents 


hexachlorodibenzo-p-dioxins 
hexachlorodibenzofurans 
pcntachlorodibenzo-p-dioxins 
pentachlorodibenzofurans 
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tctrachlorodibenzo-p-dioxins 
letrachlorodibenzofurans 

•        •        •        •        • 

11.  Appendix  X  is  added  to  Part  261  to 
read  as  follows: 

Appendix  X — Method  of  Analysis  for 
Chlorinated  dibenzo-p-dioxins  and 
dibenzofurans  ••*■>•< 

Method  82^  I 

\.  Scope  and  Application  • 

1.1  This  method  measures  the 
concentration  of  chlorinated  dibenzo-p- 
dioxins  and  chlorinated  dibenzofurans  in 
chemical  wastes  including  still  bottoms,  Tilter 
aids,  sludges,  spent  carbon,  and  reactor 
residues,  and  in  soils. 

1.2  The  sensitivity  of  this  method  is 
dependent  upon  the  level  of  interferences. 

1.3  This  method  is  recommended  for  use 
only  by  analysts  experienced  with  residue 
analysis  and  skilled  in  mass  spectral 
analytical  techniques. 

1.4  Because  of  the  extreme  toxicity  of 
these  compounds,  the  analyst  must  take 
necessary  precautions  to  prevent  exposure  to 
himself,  or  to  others,  of  materials  known  or 
believed  to  contain  CDDs  or  CDFs. 

2.  Summary  of  the  Method 

2.1  This  method  is  an  analytical 
extraction  cleanup  procedure,  and  capillary 
column  gas  chromatograph-low  resolution 
mass  spectrometry  method,  using  capillary- 
column  CC/MS  conditions  and  internal 
standard  techniques,  which  allow  for  the 
measurement  of  PCDDs  and  PCDFs  in  the 
extract. 

2.2  If  interferences  are  encountered,  the 
method  provides  selected  general  purpose 
cleanup  procedures  to  aid  the  analyst  in  their 
elimination.  I 

3,.  Interferences  I 

^.1    Solvents,  reagents,  glassware,  and 
other  sample  processing  hardware  may  yield 


'  This  method  is  appropriate  for  the  analysis  of 
telra-.  penta-.  and  hexachlorinated  dibenzo-p- 
dioxins  and  -dibenzofurans. 

-Analytical  protocol  for  determination  of  TCDDs 
in  phenolic  chemical  wastes  and  soil  samples 
obtained  from  the  proximity  of  chemical  dumps. 
T.O.  Tieman  and  M.  Taylor.  Brehm  Laboratory, 
Wright  State  University!  Dayton.  OH  45435. 

'Analytical  protocol  for  determination  of 
chlorinated  dlbenzo-p-dioxins  end  chlorinated 
dibenzofurans  in  river  water.  T.O.  Tieman  and  M. 
Taylor.  Brehm  Laboratory.  Wright  State  University. 
Dayton.  OH  45435. 

'In  general,  the  techniques  that  should  be  used  to 
handle  these  materials  are  those  which  are  followed 
for  radioactive  or  infectious  laboratory  materials. 
Assistance  in  ei'aluating  laboratory  practices  may 
be  obtained  from  industrial  hygienlsts  and  persons 
specializing  in  safe  laboratory  practices.  Typical 
infectious  waste  incinerators  are  probably  not 
satisfactory  devices  for  disposal  of  materials  highly 
contaminated  with  CDDs  or  CDFs.  Safety 
instructions  are  outlined  in  EPA  Test  Method 
613(4.0) 

See  also:  1)  "Program  for  monitoring  potential 
contamination  in  the  laboratory'  following  the 
handling  and  analyses  of  chlorinated  dibenzo-p- 
dioxins  and  dibenzofurans"  by  F.  D.  Hlleman  et  al.. 
In:  Human  and  Environmental  Risks  of  Chlorinated 
Dioxins  and  Related  Compounds.  R.E.  Tucker,  et  al, 
eds..  Plenum  Publishing  Corp.,  1983.  2|  Safety 
procedures  outlined  in  EPA  Method  613,  Federal 
Register  volume  44,  No.  233,  December  3, 1979. 


discrete  artifacts  and/or  elevated  baselines 
causing  misinterpretation  of  gas 
chromatograms.  All  of  these  materials  must 
be  demonstrated  to  be  free  from  interferences 
under  the  conditions  of  the  analysis  by 
running  method  blanks.  Specific  selection  of 
reagents  and  purification  of  solvents  by 
distillation  in  all-glass  systems  may  be 
required. 

3.2  Interferences  co-extracted  from  the 
samples  will  vary  considerably  from  source 
to  source,  depending  upon  the  diversity  of  the 
industry  being  sampled.  PCDD  is  often 
associated  with  other  interfering  chlorinated 
compounds  such  as  PCB's  which  may  be  at 
concentrations  several  orders  of  magnitude 
higher  than  that  of  PCDD.  While  general 
cleanup  techniques  are  provided  as  part  of 
this  method,  unique  samples  may  require 
additional  cleanup  approaches  to  achieve  the 
sensitivity  stated  in  Table  1. 

3.3  The  other  isomers  of 
tetrachlorodibenzo-p-dioxin  may  interfere 
with  the  measurement  of  2,3,7,8-TCDD. 
Capillary  column  gas  chromatography  is 
required  to  resolve  those  isomers  that  yield 
virtually  identical  mass  fragmentation 
patterns. 

4.  Apparatus  and  Materials 

4.1.    Sampling  equipment  for  discrete  or 
composite  sampling. 

4.1.1    Grab  sample  bottle — amber  glass,  1- 
liter  or  1-quart  volume.  French  or  Boston 
Round  design  is  recommended.  The  container 
must  be  washed  and  solvent  rinsed  before 
use  to  minimize  interferences. 

4.1.2.  Bottle  caps — threaded  to  screw  on 
to  the  sample  bottles.  Caps  must  be  lined 
with  Teflon.  Solvent  washed  foil,  used  with 
the  shiny  side  towards  the  sample,  may  be 
substituted  for  the  Teflon  if  sample  is  not 
corrosive. 

4.1.3.  Compositing  equipment — automatic 
or  manual  composing  system.  No  tygon  or 
rubber  tubing  may  be  used,  and  the  system 
must  incorporate  glass  sample  containers  for 
the  collection  of  a  minimum  of  250  ml.  Sample 
containers  must  be  kept  refrigerated  after 
sampling. 

4.2  Water  bath — heated,  with  concentric 
ring  cover,  capable  of  temperature  control 
(±2  'C).  The  bath  should  be  used  in  a  hood. 

4.3  Gas  chromatograph/mass 
spectrometer  data  system. 

4.3.1  Gas  chromatograph:  An  analytical 
system  with  a  temperature-programmable  gas 
chromatograph  and  all  required  accessories 
including  syringes,  analytical  columns,  and 
gases. 

4.3.2  Column:  SP-2250  coated  on  a  30  m 
long  X  0.25  mm  I.D.  glass  column  (Supelco 
No.  2-3714  or  equivalent).  Glass  capillary 
column  conditions:  Helium  carrier  gas  at  30 
cm/sec  linear  velocity  run  splitless.  Column 
temperature  is  210  *C. 

4.3.3  Mass  spectrometer:  Capable  of 
scanning -from  35  to  450  amu  every  1  sec  or 
less,  utilizing  70  volts  (nominal)  electron 
energy  in  the  electron  impact  ionization  mode 
and  producing  a  mass  spectrum  which  meets 
all  the  criteria  in  Table  2  when  50  ng  of 
decafluorotriphenyl-phosphine  (DFTPP)  is 
injected  through  the  GC  inlet.  The  system 
must  also  be  capable  of  selected  ion 
monitoring  (SIM)  for  at  least  4  ions 
simultaneously,  with  a  cycle  time  of  1  sec  or 


less.  Minimum  integration  time  for  SIM  is  100 
ms.  Selected  ion  monitoring  is  verified  by 
injecting  .015  ng  of  TCDD  CI"  to  give  a 
minimum  signal  to  noise  ratio  of  5  to  1  at 
mass  328. 

4.3.4  GC/MS  interface:  Any  GC-to-MS 
interface  that  gives  acceptable  calibration 
points  at  50  ng  per  injection  for  each 
compound  of  interest  and  achieves 
acceptable  tuning  performance  criteria  (see  ' 
Sections  6.1-6.3)  may  be  used.  GC-to-MS 
interfaces  constructed  of  all  glass  or  glass- 
lined  materials  are  recommended.  Glass  can 
be  deactivated  by  silanizing  with 
dichlorodimethylsilane.  The  interface  must  be 
capable  of  transporting  at  least  10  ng  of  the 
components  of  interest  from  the  CC  to  the 
MS. 

4.3.5  Data  system:  A  computer  system 
must  be  interfaced  to  the  mass  spectrometer. 
The  system  must  allow  the  continuous 
acquisition  and  storage  on  machine-readable 
media  of  all  mass  spectra  obtained 
throughout  the  duration  of  the 
chromatographic  program.  The  somputer 
must  have  software  that  can  search  any  GC/ 
MS  data  file  for  ions  of  a  specific  mass  and 
that  can  plot  such  ion  abundances  versus 
time  or  scan  number.  This  type  of  plot  is 
defined  as  an  Extracted  Ion  Current  Profile 
(EICP).  Software  must  also  be  able  to 
integrate  the  abundance,  in  any  EICP, 
between  specified  time  or  scan  number 
limits. 

4.4  Pipettes-Disposable,  Pasteur,  150  mm 
long  X  5  mm  ID  (Fisher  Scientific  Co..  No.  13- 
678-6A  or  equivalent). 

4.5  Flint  glass  bottle  (Teflon-lined  screw 
cap). 

4.6  Reacti-vial  (silanized)  (Pierce 
Chemical  Co.). 

5.  Reagents 

5.1  Potassium  hydroxide-(ACS),  2%  in 
distilled  water. 

5.2  Sulfuric  acid-(ACS),  concentrated. 

5.3  Methylene  chloride,  hexane,  benzene, 
petroleum  ether,  methanol,  tetradecane- 
pesticide  quality  or  equivalent. 

5.4  Prepare  stock  standard  solutions  of 
TCDD  and  "Cl-TCDD  (molecular  weight  328) 
in  a  glove  box.  The  stock  solutions  are  stored 
in  a  glovebox,  and  checked  frequently  for   , 
signs  of  degradation  or  evaporation, 
especially  just  prior  to  the  preparation  of 
working  standards. 

5.5  Alumina-basic,  Woelm;  80/200  mesh. 
Before  use  activate  overnight  at  600*C,  cool  to 
room  temperature  in  a  dessicator. 

5.6  Prepurified  nitrogen  gas 

6.0  Calibration 

6.1  Before  using  any  cleanup  procedure, 
the  analyst  must  process  a  series  of 
calibration  standards  through  the  procedure 
to  validate  elution  patterns  and  the  absence 
of  interferences  from  reagents. 

6.2  Prepare  GC/MS  calibration  standards 
for  the  internal  standard  technique  that  will 
allow  for  measurement  of  relative  response 
factors  of  at  least  three  CDD/"CDD  ratios. 
Thus,  for  TCDDs.  at  least  three  TCDD/ "Cl- 
TCDD  and  TCDF/'K:1-TCDF  must  be 
determined.*  The  "Cl-TCDD/F  concentration 


»  "Cl-labelled  2.3,7.6-TCDD  and  2.3.7.8-TCDF  are 
available  from  K.O.R.  Isotopes,  and  Cambridge 
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in  the  standard  should  be  Tixed  and  selected 
to  yield  a  reproducible  response  at  the  most 
sensitive  setting  of  the  mass  spectrometer. 
Response  factors  for  PCDD  and  HxCDD  may 
be  determined  by  measuring  the  response  of 
the  tetrachloro-labelled  compounds  relative 
to  that  of  the  unlabelled  1.2.3.4-  or  2,3.7.8- 
TCDD.  1.2J.4.7-PCDD  or  1.2.3.4.7.8-HxCDD. 
which  are  commercially  available.* 

a.3    Assemble  the  necessary  GC/MS 
apparatus  and  establish  operating 
parameters  equivalent  to  those  indicated  in 
Section  11.1  of  this  method.  Calibrate  the 
GC/MS  system  according  to  Eichelberger  et 
al.  (1975)  by  the  use  of  decafluorotriphenyl 
phoaphine  (DFTPP).  By  injecting  calibration 
standards,  establish  the  response  factors  for 
CDDs  vs.  'Cl-TCDD.  and  for  CDFs  is.  'XZI- 
TCDF.  The  detection  hmit  provided  in  Table 
1  should  be  venfied  by  injecting  .015  ng  of 
*^I-TCDD  which  should  give  a  minimum 
signal  to  noise  ratio  of  5  to  1  at  mass  32& 

7.  Quality  Control 

7.1  Before  processing  any  samples,  the 
analyst  should  demonstrate  through  the 
analysis  of  a  distilled  water  method  blank, 
that  all  glassware  and  reagents  are 
i.iterference-free.  Each  time  a  set  of  samples 
ii  extracted,  or  there  is  a  change  in  reagents, 
a  method  blank  should  be  processed  as  a 
safeguard  against  laboratory  contamination. 

7.2  Standard  quality  assurance  practices 
must  be  used  with  this  method.  Field 
replicates  must  be  collected  to  measure  the 
precision  of  the  sampling  technique. 
Laboratory  replicates  must  be  analyzed  to 
establish  the  precision  of  the  analysis. 
Fortified  samples  must  be  analyzed  to 
establish  the  accuracy  of  the  analysis. 

8.  Sample  Collection.  Preservation,  and 
Handling 

8.1  Grab  and  composite  samples  must  be 
collected  in  glass  containers.  Conventional 
sampling  practices  should  be  followed, 
except  that  the  bottle  must  not  be  prewashed 
with  sample  before  collection.  Composite 
samples  should  be  collected  in  glass 
containers  in  accordance  with  the 
requirements  of  the  RCRA  program.  Sampling 
equipment  must  be  free  of  tygon  and  other 
potential  sources  of  contamination. 

8.2  The  samples  must  be  iced  or 
refrigerated  from  the  time  of  collection  until 
extraction.  Chemical  preservatives  should 
not  be  used  in  the  field  unless  more  than  24 
hours  will  elapse  before  delivery  to  the 
laboratory.  If  an  aqueous  sample  is  taken  and 
the  sample  will  not  be  extracted  within  48 
hours  of  collection,  the  sample  should  be 
adjusted  to  a  pH  range  of  6.0-8.0  with  sodium 
hydroxide  or  sulfuric  acid. 


Isotope*.  Inc.  Cambridge.  MA.  Proper 
standardization  requires  the  use  of  a  specific 
labelled  isomer  for  each  congener  to  be  determined. 
However,  the  only  labelled  isomers  readily 
available  are  'X:^2.3.7,8-TCDD  and  »X:i-2.3.7*- 
TCDF.  This  method  therefore  uses  these  isomers  as 
surrogates  for  the  CDDs  and  CDFs.  When  other 
labelled  CDDs  and  CDFi  are  availdble.  their  use 
will  be  required. 

•  This  procedure  Is  adopted  because  standards 
are  not  available  for  most  of  the  CDDs  and  CDFs. 
and  assumes  that  all  the  conseners  will  show  the 
tame  response  as  the  unlabelled  congener  used  as  a 
standard.  Although  this  assumption  may  not  be  true 
in  all  cases,  the  error  will  be  small. 


8.3    All  samples  must  be  extracted  within 
7  days  and  completely  analyzed  within  30 
days  of  collection. 

9.  Extraction  and  Cleanup  Procedures 

9.1  Use  an  aliquot  of  1-10  g  sample  of  the 
chemical  waste  or  soil  to  be  analyzed.  Soils 
should  be  dried  using  a  stream  of  prepurified 
nitrogen  and  pulverized  in  a  ball-mill  or 
similar  device.  Perform  this  operation  in  a 
clear  area  with  proper  hood  space.  Transfer 
the  sample  to  a  tared  125  ml  flint  glass  bottle 
(Teflon-lined  screw  cap)  and  determine  the 
weight  of  the  sample.  Add  an  appropriate 
quantity  of  "Cl-labelled  13.r.8-TCDD  (adjust 
the  quantity  according  to  the  required 
minimum  detectable  concentration),  which  is 
employed  as  an  internal  standard. 

9.2  Extraction 

9.2.1  Extract  chemical  waste  samples  by 
adding  10  ml  methanol.  40  ml  petroleum 
ether,  50  ml  doubly  distilled  water,  and  then 
shaking  the  mixture  for  2  minutes.  Tars 
should  be  completely  dissolved  in  any  of  the 
recommended  neat  solvents.  Activated 
carbon  samples  must  be  extracted  with 
benzene  using  method  3540  in  SW-W6  (Test 
Methods  for  Evaluating  Solid  Waste — 
Physical/Chemical  Methods,  available  from 
G.P.O.  Sltjck  =055-022-81001-2). 
Quantitatively  transfer  the  organic  extract  or 
dissolved  sample  to  a  clean  250  ml  flint  glass 
bottle  (Teflon  lined  screw  cap),  add  50  ml 
doubly  distilled  water  and  shake  for  2 
minutes.  Discard  the  aqueous  layer  and 
proceed  with  Step  9.3. 

9.2.2  Extract  soil  samples  by  adding  40  ml 
of  petroleum  ether  to  the  sample,  and  then 
shaking  for  20  minutes.  Quantitatively 
transfer  the  organic  extract  to  a  clean  250  ml 
flint  glass  bottle  (Teflon-lined  ssrew  cap), 
add  50  ml  doubly  distilled  water  and  shake 
for  2  minutes.  Discard  the  aqueous  layer  and 
proceed  with  Step  9.3. 

9  3    Wash  the  organic  layer  with  50  ml  of 
20%  aqueous  potassium  hydroxide  by  shaking 
for  10  minutes  and  then  remove  and  discard 
the  aqueous  layer. 

9.4  Wash  the  organic  layer  with  50  ml  of 
doubly  distilled  water  by  shaking  for  2 
minutes,  and  discard  the  aqueous  layer. 

9.5  Cautiously  add  50  ml  concentrated 
sulfuric  acid  and  shake  for  10  minutes.  Allow 
the  mixture  to  stand  until  layers  separate 
(approximately  10  minutes),  and  remove  and 
discard  the  acid  layer.  Repeat  acid  washing 
until  no  color  is  visible  in  the  acid  layer. 

9.6  Add  50  ml  of  doubly  distilled  water  to 
the  organic  extract  and  shake  for  2  minutes. 
Remove  and  discard  the  aqueous  layer  and 
dry  the  organic  layer  by  adding  lOg  of 
anhydrous  sodium  sulfate. 

9.7  Concentrate  the  extract  to  incipient 
dryness  by  heating  in  a  55'  C  water  bath  and 
simultaneously  flowing  a  stream  of 
prepurified  nitrogen  over  the  extract. 
Quantitatively  transfer  the  residue  to  an 
alumina  microcolumn  fabricated  as  follows: 

9.7.1  Cut  off  the  top  section  of  a  10  ml 
disposable  Pyrex  pipette  at  the  4.0  ml  mark 
and  insert  a  plug  of  silanized  glass  wool  into 
the  tip  of  the  lower  portion  of  the  pipette. 

9.7.2  Add  2.8g  of  Woelm  basic  alumina 
(^jreviously  activated  at  600   C  avemighf  and 
then  cooled  to  room  temperature  in  a 
desiccator  just  prior  to  use). 

9.7.3  Transfer  sample  extract  with  a  small 
volume  of  methylene  chloride. 


9.8  Elute  the  microcolumn  with  10  ml  of 
3%  methylene  cholride-in-hexane  followed  by 
15  ml  of  20%  methylene  chloride-in-hexane 
and  discard  these  effluents.  Elute  the  column 
with  15  ml  of  50%  methylene  chloride-in- 
hexane  and  concentrate  this  effluent  (55'  C 
water  bath,  stream  of  prepurified  nitrogen)  to 
about  0.3-0.5  ml. 

9.9  Quantitatively  transfer  the  residue 
(using  methylene  chloride  to  rinse  the 
container)  to  a  silanized  Reacti-Vial  (Pierce 
Chemical  Co.).  Evaporate,  using  a  stream  of 
prepurified  nitrogen,  almost  to  dryness,  rinse 
the  walls  of  the  vessel  with  approximately  0.5 
ml  methylene  chloride,  evaporate  just  to 
dryness,  and  tightly  cap  the  vial.  Store  the 
vial  at  5'  C  until  analysis,  at  which  time  the 
sample  is  reconstituted  by  the  addition  of 
tridecane. 

9.10  Approximately  1  hour  before  GC-MS 
(HRGC-LRMS)  analysis,  dilute  the  residue  in 
the  micro-reaction  vessel  with  an  appropriate 
quantity  of  tridecane.  Gently  swirl  the 
tridecane  on  the  lower  portion  of  the  vessel 
to  ensure  dissolution  of  the  CDDs  and  CDFs. 
Analyze  a  sample  by  GC/EC  to  provide 
insight  into  the  complexity  of  the  problem, 
and  to  determine  the  manner  in  which  the 
mass  spectrometer  should  be  used.  Inject  an 
appropriate  aliquot  of  the  sample  into  the 
GC-MS  instrument,  using  a  syringe. 

9.11  If.  upon  preliminary  GC-MS  analysis, 
the  sample  appears  to  contain  interfering 
substances  which  obscure  the  analyses  for 
CDDs  and  CDFs.  high  performance  liquid 
chromatographic  (HPLC)  cleanup  of  the 
extract  is  accomplished,  prior  to  further  GC- 
MS  analysis. 

10.  HPLC  Cleanup  Procedure'' 

10.1  Place  approximately  2  ml  of  hexane 
in  a  50  ml  flint  glass  sample  bottle  fitted  with 
a  Teflon-lined  cap. 

10.2  At  the  appropriate  retention  time, 
position  sample  bottle  to  collect  the  required 
fraction. 

10.3  Add  2  ml  of  5%  (w/v)  sodium 
carbonate  to  the  sample  fraction  collected 
and  shake  for  one  minute. 

10.4  Quantitatively  remove  the  hexane 
layer  (top  layer)  and  transfer  to  a  micro- 
reaction  vessel. 

10.5  Concentrate  the  fraction  to  dryness 
and  retain  for  further  analysis. 

\\.  GC/MS  Analysis 

11.1  The  following  column  conditions  are  - 
recommended:  Glass  capillary  column 
conditions:  SP-2250  coated  on  a  30  m  long  x 
0.25  mm  I.D.  glass  column  (Supeico  No.  2- 
3714.  or  equivalent)  with  helium  carrier  gas  at 
30  cm/sec  linear  velocity,  run  splitless. 
Column  temperature  is  210  C.  Under  these 
conditions  the  retention  time  for  TCDDs  is 
about  9.5  minutes.  Calibrate  the  system  daily 
with,  a  minimum,  three  injections  of  standard 
mixtures. 

11.2  Calculate  response  factors  for 
standards  relative  to  ''CI-TCDD/F  (see 
Section  12). 

11.3  Analyze  samples  with  selected  ion 
monitoring  of  at  least  two  ions  from  Table  3. 


'For  cleanup  see  also  method  «8320  or  ^8330. 
SW-846.  Test  Methods  for  Evaluating  Solid  Waste. 
Physical/Chemical  Methods  (1982). 
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Proof  of  the  presence  of  CDD  or  CDF  exists  if 
the  following  conditions  are  met: 

n.3.1    The  retention  time  of  the  peak  in 
the  sample  must  match  that  in  the  standard, 
within  the  performance  specifications  of  the 
analytical  system. 

11.3.2  The  ratio  of  ions  must  agree  within 
10%  with  that  of  the  standard. 

11.3.3  The  retention  time  of  the  peak 
maximum  for  the  ions  of  interest  must 
exactly  match  that  of  the  peak. 

11.4  Quantitate  the  CDD  and  COF  peaks 
from  the  response  relative  to  the      "Cl- 
TCDD/F  internal  standards.  Recovery  of  the 
internal  standard  should  be  greater  than  SO 
percent. 

11.5  If  a  response  is  obtained  for  the 
appropriate  set  of  ions,  but  is  outside  the 
expected  ratio,  a  co-eluting  impurity  may  be 

'  suspected.  In  this  case,  another  set  of  ions 
characteristic  of  the  CDD/CDF  molecules 
should  be  analyzed.  For  TCDD  a  good  choice 
of  ions  is  m/e  257  and  m/e  259.  For  TSbF  a 
good  choice  of  ions  is  m/e  241  and  243.  These 
ions  are  useful  in  characterizing  the 
molecular  structure  to  TCDD  or  TCDF.  For 
analysis  of  TCDD  good  analytical  technique 
would  require  using  all  four  ions,  m/e  257, 
320.  322.  and  32«,1o  verify  detection  and 
signal  to  noise  ratio  of  5  to  1.  Suspected 
impurities  such  as  DDE.  DDD,  or  PCB 
residues  can  be  confirmed  by  checking  for 
their  major  fragments.  These  materials  can  be 
removed  by  the  cleanup  columns.  Failure  to 
meet  criteria  should  be  explained  in  the 
report,  or  the  sample  reanalyzed. 

1 1.6  If  broad  background  interference 
restricts  the  sensitivity  of  the  GC/MS 
analysis,  the  analyst  should  employ  cleanup 
procedures  and  reanalyze  by  CC/MS.  See 
section  10.0. 

11.7  In  those  circumstances  where  these 
procedures  do  not  yield  a  definitive 
conclusion,  the  use  of  high  resolution  mass 
spectrometry  is  suggested. 

12.  Calculations 

12.1  Determine  the  concentration  of 
individual  compounds  according  to  the 
formula: 

Ax  A. 
Concentration,  fig/ gm  3        "-^^^ 

,'  G.xAtoXRj 


v\  here: 

A  =  /ig  of  internal  standard 


added  to  the 


sample  ' 
G=gm  of  sample  extracted 
As^area  of  characteristic  ion  of  the 

compound  being  quantified. 
Ait- area  of  characteristic  ion  of  the  internal 

standard 
Ri=  response  factor  * 


^The  proper  amount  of  stanikird  to  i>e  used  is 
delermined  from  the  calibratiot  curve  (See  Section 
fi.O). 

*lf  standards  for  PCDDs/Fs  and  HxCDDs/Fs  are 
not  available,  response  factors  fur  ions  derived  from 
these  congeners  are  calculated  relative  to  ^K^l- 
TCDD/F.  The  analyst  may  use  response  factors  for 
1,2.3.4-  or  2.3.7.8-TCDD.  1.2,3.4.7-PeCDU.  or 
1.2.3.4.7.8-H.\CDD  for  quantitation  of  TCDDs/Fs, 
l»cCDDs/Fs  and  H\CDDs/Fs,  respectively.  Implicit 
in  this  requirement  is  the  assumption  that  the  same 
response  is  obtained  from  PCDDs/Fs  ccontaining 
the  same  numbers  of  chlorine  atoms. 


Response  factors  are  calculated  using  data 
obtained  from  the  analysis  of  standards 
according  to  the  formula: 


Rf 


AjXCi, 
AtaXC, 


'  Detection  Nmit  for  liquid  samples  is  0  003  iig/l  This  is 
calculated  tram  the  minimum  detectable  GC  response  being 
equal  to  five  times  ttie  GC  txackground  noise  assuming  a  1 
ml  effective  final  volume  of  the  1  liter  sample  extract,  and  a 
GC  miection  of  5  microliters  Detection  levels  apply  to  botn 
electron  capture  and  GC'MS  detection  For  further  details 
see  44  FR  69526  (December  3.  19791 


Table  2.— DFTPP  Key  Ions  and  Ion 
Abundance  Criteria  ' 


where: 

Ci.= concentration  of  the  internal  standard 

Cc=concentration  of  the  standard  compound 

12.2  Report  results  in  micrograms  per 
gram  without  correction  for  recovery  data. 
When  duplicate  and  spiked  samples  are 
analyzed,  all' data  obtained  should  be 
reported. 

12.3  Accuracy  and  Precision.  No  data  are 
available  at  this  time. 

Tabi£  1.— Gas  Chromatography  of  TCDD 


Mess 

Ion  abundance  cnteria 

51 

30-60%  of  mass  198 

68 

Less  than  2%  of  mass  69. 

70 

Less  than  2%  of  mass  69. 

127 

40-60%  of  mass  198. 

197 

Less  than  1%  of  mass  198 

196 

Base  peak.  100%  relative  abundance. 

199 

5-9%  of  mass  198. 

275 

10-30%  of  mass  198. 

365 

Greater  than  1%  of  mass  198. 

441 

Present  but  less  than  mass  443. 

442 

Greater  than  40%  of  mass  198. 

443 

17-23%  of  mass  442. 

'J  W.  Eichelberger,  LE  Harris,  and  WL  Budde  1975 
Reference  compound  to  calibrate  ion  abundance  measure- 
ment in  gas  chromatograptiy-mass  spectrometry.  Analytical 
Chemistry  47:995 


Table  3.— List  of  Accurate  Masses  Monitored  Using  GC  Selected-Ion  Monitoring,  Low 
Resolution,  Mass  Spectrometry  for  Simultaneous  Determination  of  Tetra-,  Penta-, 

AND  HEXACHLORINATEO  DiBENZO-p-DlOXINS  AND  DiBENZOFURANS 


Cotunm 

Reten- 
tion time 
(mm.) 

Detec- 
tion limit 
(MQ/kg)' 

Glass  capillary. — 

9.5 

0.003 

Class  of  chlorinated  rtibenzodioxin  or  dibenzofuran 

Number 

of 
chlorine 
subsm- 
uents  (X) 

Monitored  m/z 

for 

dibenzodioxins 

C,:m-.0:1. 

Monitored  m/z 

for 
dit>enzolurans 
C„H.-.OCI. 

Apprx)xh 

mate 
theoretical 

ratio 
expected 
on  base  o( 

isotopic 
abundance 

Tetra 

4 

5 
6 

■  319.897 

321.894 

'  327.885 

»  256.933 

>  258.930 

■353.858 

355.855 

389.816 

391.813 

■  303  902 

305  903 

•311.894 

0.74 

1.00 

0.21 

0.20 

Penia 

'  337.863 
339  860 
373.821 
375.818 

057 

Hexa „ _ 

1.00 
100 
087 

■  Molecular  ion  peak. 

'  CI4 — Inbelled  standard  peaks. 

'"  Ions  wfHch  can  be  monitored  in  TCDO  analyses  lor  confirmation  purposes 


PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT, 
STORAGE,  AND  DISPOSAL 
FACILITIES 

12.  The  authority  citation  for  Part  264 
reads  as  follows: 

Authority:  Sees.  1006,  2002(a),  3004,  and 
3005  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  (42  U.S.C. 
6905,  6912(3).  6924,  and  6925). 

13.  In  Subpart  I  of  Part  264,  the 
introductory  text  in  paragraph  (c)  is 
revised  and  a  new  paragraph  (d)  is 
added  to  §  264.175: 

§  264.175    Containment 

«         *         *         *         * 

(c]  Storage  areas  that  store  containers 
holding  only  wastes  that  do  not  contain 


free  liquids  need  not  have  a  containment 

system  defined  by  paragraph  (b)  of  this 

section,  except  as  provided  by 

paragraph  (d)  of  this  section  or  provided 

that: 

*        *        «        *        * 

(d)  Storage  areas  that  store  containers 
holding  the  wastes  listed  below  that  do 
not  contain  free  liquids  must  have  a 
containment  system  defined  by 
paragraph  (b)  of  this  section: 

(1)  FO20,  F021,  F022.  F023.  F026. 
and  F027. 

(2)  [Reserxed] 

14.  In  Subpart  J  of  Part  264.  amend 
§  264.194  by  redesignating  paragraph  (c) 
as  paragraph  (c)(1),  and  adding  a  new 
paragraph  (c)(2): 

§  264.194    Inspections. 
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(cKD  •  •  • 

(2)  For  EPA  Hazardous  Wastes  Nos. 
FO20.  F021.  F02Z  F023.  F026.  and 
F027,  the  contingency  plan  must  also 
include  the  procedures  for  responding  to 
a  spill  or  leak  of  these  wastes  from 
tanks  into  the  containment  system. 
These  procedures  shall  include 
measures  for  immediate  removal  of  the 
waste  from  the  system  and  replacement 
or  repair  of  the  leaking  tank. 

15.  In  Subpart )  of  Part  284,  add  the 
following  9  264.200: 

§  264.200    So«c<at  requirements  for 
hazardous  wastes  FO20,  F021.  F022.  F023. 
F02C  and  F027. 

(a)  In  addition  to  the  other 
requirements  of  Subpart  J.  the  following 
requirements  apply  to  tanks  storing  or 
treating  hazardous  wastes  FO20.  Fb21. 
F022.  F023.  F026.  and  F027. 

(1)  Tanks  must  have  systems  designed 
and  operated  to  detect  and  adequately 
contain  spills  or  leaks.  The  design  and 
operation  of  any  containment  system 
must  reflect  consideration  of  all  relevant 
factors,  including: 

(i)  Capacity  of  the  tank: 

(ii)  Volumes  and  characteristics  of 
wastes  stored  or  treated  in  the  tank; 

(iii)  Method  of  collection  of  spills  or 
leaks: 

(iv)  The  design  and  construction 
materials  of  the  tank  and  containment 
system;  and 

(v)  The  need  to  prevent  precipitation 
and  run-on  from  entering  into  the 
system. 

(2)  As  part  of  the  conlini;ency  plan 
required  by  Subpart  D  of  Part  264,  the 
owner  or  operator  must  specify  such 
procedures  for  responding  to  a  spill  or 
leak  from  the  tank  into  the  containment 
system  as  may  be  necessary  to  protect 
human  health  and  the  environment. 
These  procedures  shall  include 
measures  for  immediate  removal  of  the 
waste  from  the  system  and  replacement 
or  repair  of  the  leaking  tank. 

16.  In  Subpart  K  of  Part  264.  add  the 
following  section  §  264.231: 

§  264.231     Special  requirements  for 
hazardous  wastes  F020,  F021,  F022.  F023, 
F026.  and  F027. 

(a)  Hazardous  Wastes  FO20,  F021. 
F022.  F023.  F026,  and  F027  must  not 
be  placed  in  a  surface  impoundment 
unless  the  owner  or  operator  operates 
the  surface  impoundment  in  accordance 
with  a  management  plan  for  these 
wastes  that  is  approved  by  the  Regional 
Administrator  pursuant  to  the  standards 
set  out  in  this  paragraph,  and  in  accord 
with  all  other  applicable  requirements  of 
this  Part.  The  factors  to  be  considered 
are: 


(1)  The  volume,  physical,  and 
chemical  characteristics  of  the  wastes, 
including  their  potential  to  migrate 
through  soil  or  to  volatilize  or  escape 
into  the  atmosphere; 

(2)  The  attenuative  properties  of 
underlying  and  surrounding  soils  or 
other  materials; 

(3)  The  mobilizing  properties  of  other 
materials  co-disposed  with  these 
wastes;  and 

(4)  The  effectiveness  of  additional 
treatment,  design,  or  monitoring 
techniques. 

(b)  The  Regional  Administrator  may 
determine  that  additional  design, 
operating,  and  monitoring  requirements 
are  necessary  for  surface  impoundments 
managing  hazardous  wastes  FO20. 
F021,  F022.  F023,  F026,  and  F027  in 
order  to  reduce  the  possibility  of 
migration  of  these  wastes  to  ground 
water,  surface  water,  or  air  so  as  to 
protect  human  health  and  the 
environment. 

17.  In  Subpart  L  of  Part  264.  add  the 
following  section  $  264.239: 

i  264.259    Special  requirements  for 
hazardous  wastes  FO20,  F021,  F022.  F023, 
F026,  and  F027. 

(a)  Hazardous  Wastes  FO20,  F021, 
F022,  F023,  F026,  and  F027  must  not 
be  placed  in  waste  piles  that  are  not 
enclosed  (as  defined  in  5264.250(c)) 
unless  the  owner  or  operator  operates 
the  waste  pile  in  accordance  with  a 
management  plan  for  these  wastes  that 
is  approved  by  the  Regional 
Administrator  pursuant  to  the  standards 
set  out  in  this  paragraph,  and  in  accord 
with  all  other  applicable  requirements  of 
this  Part.  The  factors  to  be  considered 
are: 

(1)  The  volume,  physical,  and 
chemical  characteristics  of  the  wastes, 
including  their  potential  to  mii]-ale 
through  soil  or  to  volatilize  or  escape 
into  the  atmosphere; 

(2)  The  attenuative  properties  of 
underlying  and  surrounding  soils  or 
other  materials; 

(3)  The  mobilizing  properties  of  other 
materials  co-disposed  with  these 
wastes;  and 

(4)  The  effectiveness  of  additional 
treatment,  design,  or  monitoring 
techniques. 

(b)  The  Regional  Administrator  may 
determine  that  additional  design, 
operating,  and  monitoring  requirements 
are  necessary  for  piles  managing 
hazardous  wastes  FO20,  F021,  F022, 
F023.  F026,  and,  F027  in  order  to 
reduce  the  possibility  of  migration  of 
these  wastes  to  ground  water,  surface 
water,  or  air  so  as  to  protect  human 
health  and  the  environment. 


18.  In  Subpart  M  of  Part  264.  add  the 
following  section  §  264.283: 

§  264.263    Special  requirements  for 
hazardous  wastes  F020,  F021,  F022,  F023. 
F026.  and  F027. 

(a)  Hazardous  Wastes  FO20,  F021, 
F022,  F023,  F026  and,  F027  must  not 
be  placed  in  a  land  treatment  unit  unless 
the  owner  or  operator  operates  the 
facility  in  accordance  with  a 
management  plan  for  these  wastes  that 
is  approved  by  the  Regional 
Administrator  pursuant  to  the  standards 
set  out  in  this  paragraph,  and  in  accord 
with  all  other  applicable  requirements  of 
this  Part.  The  factors  to  be  considered 
are: 

(1)  The  volume,  physical,  and 
chemical  characteristics  of  the  wastes, 
including  their  potential  to  migrate 
through  soil  or  to  volatilize  or  escape 
into  the  atmosphere: 

(2)  The  attenuative  properties  of 
underlying  and  surrounding  soils  or 
other  materials; 

(3)  The  mobilizing  properties  of  other 
materials  co-disposed  with  these 
wastes;  and 

(4)  The  effectiveness  of  additional 
treatment,  design,  or  monitoring 
techniques. 

(b)  The  Regional  Administrator  may 
determine  that  additional  design, 
operating,  and  monitoring  requirements 
are  necessary  for  land  treatment 
facilities  managing  hazardous  wastes 
FO20.  F021,  F022,  F023,  F026,  and 
F027  in  order  to  reduce  the  possibility 
of  migration  of  these  wastes  to  ground 
water,  surface  water,  or  air  so  as  to 
protect  human  health  and  the 
environment. 

19.  In  Subpart  N  of  Part  264,  add  the 
following  section  §  264.317: 

§  264.317    Special  requirements  for 
hazardous  wastes  FO20,  F021,  F022,  F023, 
F026,  and  F027. 

(a)  Hazardous  Wastes  FO20,  F021. 
F022.  F023,-F026,  and  F027  must  not 
be  placed  in  a  landfills  unless  the  owner 
or  operator  operates  the  landfill  in 
accord  with  a  management  plan  for 
these  wastes  that  is  approved  by  the 
Regional  Administrator  pursuant  to  the 
standards  set  out  in  this  paragraph,  and 
in  accord  with  all  other  applicable 
requirements  of  this  Part.  The  factors  to 
be  considered  are: 

(1)  The  volume,  physical,  and 
chemical  characteristics  of  the  wastes, 
including  their  potential  to  migrate 
through  the  soil  or  to  volatilize  or  escape 
into  the  atmosphere; 

(2)  The  attenuative  properties  of 
underlying  and  surrounding  soils  or 
other  materials; 
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(3)  The  mobilizing  properties  of  other 
materials  co-disposed  with  these 
wastes:  and 

(4)  The  effectiveness  of  additional 
treatment,  design,  or  monitoring 
requirements. 

(b)  The  Regional  Administrator  may 
determine  that  additional  design, 
operating,  and  monitoring  requirements 
are  necessary  for  landfills  managing 
hazardous  wastes  FO20.  P021.  F022. 
F023.  F026.  and  F027  in  order  to  reduce 
the  possibility  of  migration  of  these 
wastes  to  ground  water,  surface  water, 
or  air  so  as  to  protect  human  health  and 
the  environment. 

20.  In  Subpart  O  of  Part  264.  amend 
$  264.343  by  revising  paragraph  (a)  and 
redesignating  paragraph  [a]  as 
paragraph  (a)(1).  and  adding  a  new- 
paragraph  (a)(2)  to  read  as  follows: 

§  264.343    Pert ormanca  atandards. 

>  ■  •  •  • 

(a)(1)  Except  as  provided  in  paragraph 
(a)(2).  an  incinerator  burning  hazardous 
waste  must  achieve  a  destruction  and 
removal  efficiency  (DRE)  of  99.99%  for 
each  principal  organic  hazardous 
constituent  (POHC)  designated  (under 
§  264.342)  in  its  permit  for  each  waste 
feed.  DRE  is  determined  for  each  POHC 
from  the  following  equation: 


DRE= 


(W„-W.„,) 


w. 


VIOCK 


where: 

VV,„  =  inas8  feed  rate  of  one  jJrincipal  organic 
hazardous  constituent  (POi  IC)  in  the 
\va.sle  stream  feeding;  th»  inrinertitor 

iintl 

W,„„=-mas»  emission  rate  ofiihe  same  POHC 

present  in  exhaust  emissions  prior  to 

release  to  the  almospheW'. 

(2)  An  incinerator  burning  hazardous 
wastes  FO20.  F021,  F022.  F023,  F026, 
or  F027  must  achieve  a  destruction  and 
removal  efficiency  (DRE)  of  99.9999%  for 
each  principal  organic  haeardous 
constituent  (POHC)  designated  (under 
§  264.342)  in  its  permit.  This 
performance  must  be  demonstrated  on 
POHCs  that  are  more  difficult  to 
incinerate  than  tetra-.  peata-,  and 
hc\achlorodibenzo-p-dioxins  and 
dibenzofurans.  DRE  is  determined  for 
each  POHC  from  the  equation  in 
§  264.343(a)(1).  In  addition,  the  owner  or 
operator  of  the  incinerator  must  notifj* 
the  Regional  Administrator  of  his  intent 
to  incinerate  hazardous  wastes  FO20. 
F021.  F022.  F023.  F026.  or  F027. 


PART  265— INTERIM  STANDARDS 
FOR  OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT, 
STORAGE,  AND  DISPOSAL 
FACIUTIES 

21.  The  authority  citation  for  Part  265 
reads  as  follows: 

Authority:  Sees.  1006,  2002(a).  3004.  and 
3005  of  the  Solid  Waste  Disposal  Act  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976.  as  amended  (42  U.S.C. 
6905,  6912(a).  6924.  and  6925). 

22.  §  265.1  is  amended  by  adding 
paragraph  (d) 

§  265.1    Purpoae,  acope,  and  applicability. 

***** 

(d)  The  following  hazardous  wastes 
must  not  be  managed  at  facilities 
subject  to  regulation  under  this  Part. 

(1)  EPA  Hazardous  Waste  Nos.  FO20, 
F021.  F022.  F023,  F026.  or  F027 
unless: 

(i)  The  wastewater  treatment  sludge  is 
generated  in  a  surface  impoundment  as 
part  of  the  plant's  wastewater  treatment 
system; 

(ii)  The  waste  is  stored  in  tanks  or 
containers; 

(iii)  The  waste  is  stored  or  treated  in 
waste  piles  that  meet  the  requirements 
of  §  264.250(c)  as  well  as  all  other 
applicable  requirements  of  Subpart  L  of 
this  Part; 

(iv)  The  waste  is  burned  in 
incinerators  that  are  certified  pursuant 
to  the  standards  and  procedures  in 
§  265.352;  or 

(v)  The  waste  is  burned  in  facilities 
that  thermally  treat  the  waste  in  a 
device  other  than  an  incinerator  and 
that  are  certified  pursuant  to  the 
standards  and  procedures  in  §  265.383. 

23.  In  Subpart  O  of  Part  265.  add  the 
following  §  265.352: 

§  265.352    Interim  Status  Incinerators 
Burning  Particular  Hazardous  Wastes. 

(a)  Owners  or  operators  of 
incinerators  subject  to  this  Subpart  may 
bum  EPA  Hazardous  Wastes  FO20, 
F021,  F022,  F023.  F026.  or  F027  if  they 
receive  a  certification  from  the  Assistant 
Administrator  for  Solid  Waste  and 
Emergency  Response  that  they  can  meet 
the  performance  standards  of  Subpart  O 
of  Part  264  when  they  bum  these 
wastes. 

(b)  The  following  standards  and 
procedures  will  be  used  in  determining 
whether  to  certif>'  an  incinerator: 

(1)  The  owner  or  operator  will  submit 
an  application  to  the  Assistant 
Administrator  for  Solid  Waste  and 
Emergency  Response  containing 
applicable  information  in  §§  270.19  and 
270.62  demonstrating  that  the 
incinerator  can  meet  the  performance 


standards  in  Subpart  6  of  Part  264  when 
they  bum  these  wastes. 

(2)  The  Assistant  Administrator  for 
Solid  Waste  and  Emergency  Response 
will  issue  a  tentative  decision  as  to 
whether  the  incinerator  can  meet  the 
performance  standards  in  Subpart  O  of 
Part  264.  Notification  of  this  tentative 
decision  will  be  provided  by  newspaper 
advertisement  and  radio  broadcast  in 
the  jurisdiction  where  the  incinerator  is 
located.  The  Assistant  Administrator  for 
Solid  Waste  and  Emergency  Response 
will  accept  comment  on  the  tentative 
decision  for  60  days.  The  Assistant 
Administrator  for  Solid  Waste  and 
Emergency  Response  also  may  hold  a     » 
public  hearing  upon  request  or  at  his 
discretion. 

(3)  After  the  close  of  the  public 
comment  periofl,  the  Assistant 
Administrator  for  Solid  Waste  and 
Emergency  Response  will  issue  a 
decision  whether  or  not  to  certifj'  the 
incinerator. 

24.  In  Subpart  P  of  Part  265.  add  the 
following  §  265.383: 

§  265.383    Interim  Status  Thermal 
Treatment  Devices  Burning  Particular 
Hazardous  Waste. 

(a)  Owners  or  operators  of  thermal 
treatment  devices  subject  to  thi^ 
Subpart  mav  bum  EPA  Hazardous 
Wastes  FO20.  F021,  F022.  F023.  F026, 
or  F027  if  they  receive  a  certification 
from  the  Assistant  Administrator  for 
Solid  Waste  and  Emergency  Response 
that  they  can  meet  the  performance 
standards  of  Subpart  O  of  Part  264  when 
they  bum  these  wastes. 

(b)  The  following  standards  and 
procedures  will  be  used  in  determining 
whether  to  certify  a  thermal  treatment 
unit: 

(1)  The  owner  or  operator  will  submit 
an  application  to  the  Assistant 
Administrator  for  Solid  Waste  and 
Emergency  Response  containing  the 
applicable  information  in  §  5  270.19  and 
270.62  demonstrating  that  the  thermal 
treatment  unit  can  meet  the  performance 
standard  in  Subpart  O  of  Part  264  when 
they  burn  these  wastes. 

(2)  The  Assistant  Administrator  for 
Solid  Waste  and  Emergency  Response 
will  issue  a  tentative  decision  as  to 
whether  the  thermal  treatment  unit  can 
meet  the  performance  standards  in 
Subpart  O  of  Part  264.  Notification  of 
this  tentative  decision  will  be  provided 
by  newspaper  advertisement  and  radio 
broadcast  in  the  jurisdiction  where  the 
thermal  treatment  device  is  located.  The 
Assistant  Administrator  for  Solid  Waste 
and  Emergency  Response  will  accept 
comment  on  the  tentative  decision  for  60 
davs.  The  Assistant  Administrator  for 
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Solid  Waste  and  Emergency  Response 
also  may  hold  a  public  hearing  upon 
request  or  at  his  discretion. 

(3)  After  the  close  of  the  public 
comment  period,  the  Assistant 
Administrator  for  Solid  Waste  and 
Emergency  Response  will  issue  a 
decision  whether  or  not  to  certify  the 
thermal  treatment  unit. 

PART  270— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

25.  The  authority  citation  for  Part  270 
reads  as  follows: 

Authority:  Sees.  1006.  2002(a).  3005.  3007. 
and  7004  of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976.  as  amended  (42  U.S.C. 
6905.  6912(a).  6925.  6927.  and  6974). 

26.  In  Subpart  B  of  Part  270.  paragraph 
(b)(7)  of  §  270.14  is  revised  to  read  as 
follows: 

§270.14    Contents  of  Part  B:  Gmwrai 
rwiuirwncnts. 

«         *         *         •         • 

(b)-  •  • 

(7)  A  copy  of  the  contingency  plan 
required  by  Part  264.  Subpart  D.  Note: 
Include,  where  applicable,  as  part  of  the 
contingency  plan,  specific  requirements 
in  §§  264.227.  264.255.  and  264.200. 

•  *  •  «  * 

27.  In  Subpart  B  of  Part  270.  §270.16  is 
amended  by  adding  paragraph  (g): 

§270.16    Specific  Part  B  information 
requirements  for  tanks. 

*         «         *         •         • 

(g)  Where  applicable,  a  description  of 
the  containment  and  detection  systems 
to  demonstrate  compliance  with 
S  264.200(a)  must  include  at  least  the 
following: 

(1)  Drawings  and  a  description  of  the 
basic  design  parameters,  dimensions, 
and  materials  of  construction  of  the 
containment  system. 

(2)  Capacity  of  the  containment 
system  relative  to  the  design  capacity  of 
the  tank(s)  within  the  system. 

(3)  Description  of  the  system  to  detect 
leaks  and  spills,  and  how  precipitation 
and  run-on  will  be  prevented  from 
entering  into  the  detection  system. 

28.  In  Subpart  B  of  Part  270.  §  270.17  is 
amended  by  adding  paragraph  (j): 

§270.17    Specific  Part  8  Information 
rsquirwTMnts  for  surface  impoundments. 


(j)  A  waste  management  plan  for  EPA 
Hazardous  Waste  Nos.  FO20.  F021. 
F022.  F023.  F026.  and  F027  describing 
how  the  surface  impoundment  is  or  will 
be  designed,  constructed,  operated,  and 
maintained  to  meet  the  requirements  of 
S  264.231.  This  submission  must  address 
the  following  items  as  specified  in 
§  264.231: 

(1)  The  volume,  physical,  and 
chemical  characteristics  of  the  wastes. 
including  their  potential  to  migrate 
through  soil  or  to  volatilize  or  escape 
into  the  atmosphere; 

(2)  The  attenuative  properties  of 
underlying  and  surrounding  soils  or 
other  materials: 

(3)  The  mobilizing  properties  of  other 
materials  co-disposed  with  these 
wastes:  and 

(4)  The  effectiveness  of  additional 
treatment,  design,  or  monitoring 
techniques. 

29.  In  Subpart  B  of  Part  270,  §  270.18  is 
amended  by  adding  paragraph  (j): 

§270.18    Specific  Part  B  Information 
requirements  for  waste  piles. 

•         •         ■         •         • 

(j)  A  waste  management  plan  for  EPA 
Hazardous  Waste  Nos.  FO20.  F021. 
F022.  F023,  F026,  and  F027  describing 
how  a  waste  pile  that  is  not  enclosed  (as 
defined  in  §  264.250(c))  is  or  will  be 
designed,  constructed,  operated,  and 
maintained  to  meet  the  requirements  of 
§  264.259.  This  submission  must  address 
the  following  items  as  specified  in 
S  264.259: 

(1)  The  volume,  physical,  and 
chemical  characteristics  of  the  wastes  to 
be  disposed  in  the  waste  pile,  including 
their  potential  to  migrate  through  soil  or 
to  volatilize  or  escape  into  the 
atmosphere: 

(2)  The  attenuative  properties  of 
underlying  and  surrounding  soils  or 
other  materials: 

(3)  The  mobilizing  properties  of  other 
materials  co-disposed  with  these 
wastes:  and 

(4)  The  effectiveness  of  additional 
treatment,  design,  or  monitoring 
techniques. 

30.  In  Subpart  B  of  Part  270,  §  270.20  is 
amended  by  adding  paragraph  (1): 

§  270.20    Specific  Part  B  information 
requirements  for  land  treatment  facilities. 

«  *  4  *  « 

(i)  A  waste  management  plan  for  EPA 
Hazardous  Waste  Nos.  FO20.  F021. 
F022.  F023.  F026.  and  F027  describing 


how  a  land  treatment  facility  is  or  will 
be  designed,  constructed,  operated,  and 
maintained  to  meet  the  requirements  of 
§  264.283.  This  submission  must  address 
the  following  items  as  specified  in 
§  264.283: 

(1)  The  volume,  physical,  and 
chemical  characteristics  of  the  wastes, 
including  their  potential  to  migrate 
through  soil  or  to  volatilize  or  escape 
into  the  atmosphere: 

(2)  The  attentuative  properties  of 
underlying  and  surrounding  soils  or 
other  materials: 

(3)  The  mobilizing  properties  of  other 
materials  co-disposed  with  these 
wastes:  and 

(4)  The  effectiveness  of  additional 
treatment,  design,  or  monitoring 
techniques. 

31.  In  Subpart  B  of  Part  270,  §  270.21  is 
amended  by  adding  paragraph  (j): 

§  270.21    Specific  Part  B  information 
requirements  for  landfills. 

•  *  •  •  * 

(j)  A  waste  management  plan  for  EPA 
Hazardous  Waste  Nos.  FO20.  F021. 
F022.  F023,  F026.  and  F027  describing 
how  a  landfill  is  or  will  be  designed, 
constructed,  operated,  and  maintained 
to  meet  the  requirements  of  §  264.317. 
This  submission  must  address  the 
following  items  as  specified  in  §  264.317: 

(1)  The  volume,  physical,  and 
chemical  characteristics  of  the  wastes, 
including  their  potential  to  migrate 
through  soil  or  to  volatilize  or  escape 
into  the  atmosphere: 

(2)  The  attenuative  properties  of 
underlying  and  surrounding  soils  or 
other  materials: 

(3)  The  mobilizing  properties  of  other 
materials  co-disposed  with  these 
wastes:  and 

(4)  The  effectiveness  of  additional 
treatment,  design,  or  monitoring 
techniques. 

PART  775— STORAGE  AND  DISPOSAL 
OF  WASTE  MATERIAL  [REMOVED) 

32.  The  authority  citation  for  Part  775 
reads  as  follows: 

Authority:  Sec.  6  of  the  Toxic  Substances 
Control  Act  (TSCA)  Pub.  L  94-169.  90  Stat. 
2020  (15  U.S.C.  2G05). 

33.  Part  775  is  removed. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Parts  122  and  123 

Health  Systems  Agency  and  State 
Health  Planning  and  Development 
Agency  Reviews;  Certificate  of  Need 
Programs 

agency:  Public  Health  Service.  HHS. 
ACTION:  Final  regulations. 

SUMMARY:  The  .Assistant  Secretary  for 
Health,  with  the  approval  of  the 
Secretary  of  Health  and  Human 
Services,  amends  the  regulations 
governing  certificate  of  need  reviews  by 
Stale  health  planning  and  development 
agencies  (State  Agencies)  and  health 
systems  agencies  (HSAs).  The 
amendments  accomplish  two  tasks:  (1) 
To  implement  amendments  to  the  Public 
Health  Service  Act  made  by  the  Health 
Programs  Extension  Act  of  1980  (Pub.  L. 
96-538)  and  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L  97- 
35).  and  (2)  to  reduce  Federal  regulatory 
burdens.  Under  the  provisions  of  Title 
XV  of  the  Public  Health  Service  Act.  the 
planning  agencies  are  required  to 
administer  certificate  of  need  programs 
consistent  with  the  Department's 
regulations,  under  which  they  review 
and  determine  the  need  for  proposed 
capital  expenditures,  institutional  health 
services  and  major  medical  equipment. 
These  regulations  change  the 
requirements  for  satisfactory  certificate 
of  need  programs. 

EFFECTIVE  DATE:  These  regulations  are 
effective  on  February  13.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  Belin.  Director.  Division  of 
Agency  Operations  and  Management. 
Office  of  Health  Planning.  Bureau  of 
Health  Maintenance  Organizations  and 
Resources  Development.  5600  Fishers 
Lane.  Room  9.A-19.  Rockville.  Marvland 
20857.(301)443-6680. 
SUPPLEMENTARY  INFORMATION:  On 
.Auqiisl  10.  198J,the  Department 
published  in  the  Federal  Register  (48  FR 
36402)  a  Notice  of  Proposed  Rulemaking 
(NPRM)  to  amend  the  regulations 
governing  certificate  of  need  programs 
(42  CFR  122.301  et  seq.  and  123.401  et 
seq.)  in  order  to  implement  changes  to 
Title  XV  of  the  Public  Health  Service 
Act  (••the  Act ")  that  affect  the 
requirements  for  those  programs  and  to 
reduce  Federal  regulatory  burdens. 

The  statutory  changes  were  enacted 
by  the  Health  Programs  Extensions  Act 
of  1980  (Pub.  L.  96-538)  and  the  Omnibus 
Budget  Reconciliation  Act  of  1981  (Pub. 
L.  97-35).  These  statutory  changes  are 


primarily  technical  in  nature.  The  1980 
and  1981  statutory  amendments  (1) 
raised  the  minimum  thresholds  for 
proposed  projects  which  are  required  to 
be  subject  to  review,  (2)  permitted 
States  to  exempt  from  review  certain 
projects  which  are  solely  for  research 
purposes,  (3)  modified  the  requirements 
for  a  health  maintenance  organization 
(HMO),  or  combination  of  such 
organizations,  to  qualify  for  an 
exemption  for  certain  projects  from  the 
certificate  of  need  program,  and  (4) 
made  other  minor  changes. 

In  addition,  for  the  purpose  of 
reducing  unnecessary  Federal  regulatory 
requirements,  we  proposed  to  amend  the 
regulations  to  give  State  Agencies 
greater  discretion  to  determine:  (1)  The 
types  of  projects  which  would  be 
covered,  (2)  the  procedures  which  must 
be  followed,  and  (3)  the  criteria  these 
agencies  would  consider  in  their  review 
of  applications.  To  accomplish  this 
objective,  we  proposed  to  eliminate 
most  of  the  provisions  in  the  existing 
regulations  which  are  not  required  by 
the  statute. 

Thirty  comments  were  received  in 
response  to  the  NPRM.  After  careful 
consideration  of  these  comments,  the 
Secretary  has  made  two  changes  to  the 
proposed  amendments.  These  changes, 
which  are  discussed  more  fully  below, 
are — (1)  a  revision  of  the  criterion 
related  to  access  to  health  care 
(5  123.412(a)(6))  to  include  a  reference  to 
nondiscrimination  on  the  basis  of  age. 
and  (2)  the  deletion  of  language 
pertaining  to  the  addition  of  new 
services  (S  123.404),  language  which  the 
Preamble  to  the  NPRM  noted  was 
proposed  for  deletion  but  which  was 
inadvertently  retained  in  the  proposed 
rule. 

In  discussing  the  comments,  we  will 
first  respond  to  those  of  a  general 
nature. 

One  commenter  questioned  whether 
the  regulations  were  necessary  in  view 
of  section  101(c)  of  Pub.  L.  98-151.  by 
which  the  Secretary  is  prevented  by 
Congress  from  imposing  any  penalties 
on  States  that  do  not  meet  the 
requirements  of  the  Act.  Several  other 
commenters  questioned  whether  the 
regulations  should  be  changed  at  a  time 
when  Congress  is  considering  making 
changes  to  the  health  planning  law.  The 
fact  that  the  Secretary  may  not,  under 
current  law,  terminate  a  designation 
agreement  or  otherwise  penalize  a  Slate 
for  failure  to  meet  the  requirements  of 
the  Act  and  that  Congress  is  considering 
amending  the  Act  does  not  relieve  the 
Department  of  its  obligation  to  carry  out 
its  general  responsibility  of 
administering  the  Act:  as  long  as  the 
statute  pro /ides  that  States  are  required 


to  administer  satisfactory  certificate  of 
need  programs,  the  Department  should 
take  whatever  actions  are  necessary  to 
relieve  States  of  unnecessary  burdens. 

One  commenter  questioned  the 
authority  of  the  Secretary  to  permit 
States  to  impose  requirements  more 
restrictive  than  those  provided  in  these 
regulations.  If  fact,  in  only  two  instances 
does  the  Act  prevent  States  from 
imposing  such  requirements.  These 
relate  to  review  of  non-institutional 
HMO  projects  (section  1527(b)(4)  and 
review  of  the  acquisition  of  major 
medical  equipment  under  State  laws 
enacted  after  September  30. 1982 
(section  1527(e)(1)(B)).  Otherwise,  the 
Act  does  not  preclude  a  State  from 
adopting  a  more  comprehensive  review 
program. 

Most  of  the  commenters  requested 
changes  that  would  impose  additional 
requirements  on  State  certificate  of  need 
programs  beyond  those  required  by  the 
Act.  As  noted  above,  a  primary  purpose 
of  these  amendments  is  to  reduce 
regulatory  burdens  and  to  give  States 
maximum  flexibility  in  operating  their 
certificate  of  need  programs.  Because 
these  suggestions  are  inconsistent  with 
this  purpose,  we  have  decided  not  to 
revise  the  final  rule,  except  the 
recommendation  to  add  language 
concerning  access  of  the  eiderly  and 
children,  mentioned  above.  In 
recommending  retention  of  many  of  the 
provisions  that  were  proposed  for 
deletion,  some  commenters  argued  that 
these  provisions  provide  needed  detail 
for  State  certificate  of  need  programs. 
The  decision  to  delete  most  regulatory 
provisions  not  required  by  statue  should 
not  be  construed  as  an  indication  that 
State  programs  should  operate  without 
necessary  rules  and  procedures.  Rather, 
we  believe  that  each  State  is  the  best 
judge  of  the  needs  and  goals  of  its 
program  and,  therefore,  should  decide, 
to  the  maximum  extent  possible,  how  its 
certificate  of  need  program  should  be 
administered.  Provisions  of  the 
regulations  that  commenters  requested 
be  retained,  but  which  we,  upon 
consideration,  have  decided  to  delete 
are:  the  specific  public  notice 
requirements  with  respect  to  adoption 
and  revision  of  review  procedures  and 
criteria  (§5  122.307(b)  (1),  (2)  and  (3)  and 
§§  123.409(c)  (1),  (2)  and  (3)):  certain 
specific  requirements  for  FISA  review 
procedures  (§§  122.308(a)  (2),  (6).  (8)  and 
(9));  the  definition  of  ••affected  persons" 
(§  123.401);  nonstatutory  provisions 
within  the  definition  of  '•major  medical 
equipment"  (§  123.401);  the  definitions  of 
"substantial  changes"  in  bed  capacity 
and  health  services  (§§  123.404(a)  (2) 
and  (3));  the  definition  of  "incurring  an 
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obligation"  (§  123.404(c));  the 
requirement  for  dissemination  of  scope 
of  coverage  (§  123.404(e));  the 
notification  requirements  for  batching  of 
applications  (§  123.410(a)(1));  the 
requirement  for  notification  for 
beginning  of  review  (§  123.410(a)(2)); 
Secretarial  approval  for  review  periods 
greater  than  90  days  (§  123.410(a)(3)): 
the  requirement  that  the  official 
transcript  of  a  hearing  held  during  the 
course  of  review  be  verbatim;  the 
prohibition  against  imposition  of  hearing 
fees  (§  123.410(a)(8));  the  definition  of 
"person  adversely  affected" 
(§  123.410(a)(140);  and  the  review 
consideration  concerning  ancillary 
services  (§  123.412(a)(9)). 

Other  commenters  requested  that  the 
Secretary  impose  new  requirements  on 
State  certificate  of  need  programs. 
These  suggestions  have  not  been 
accepted  because  they  would  unduly 
limit  States'  flexibility  in  administering 
their  certificate  of  need  programs.  Those 
suggestions,  which  we  have  not 
accepted,  are  as  follows:  expanding  the 
definition  of  "health  care  facility" 
(§  123.401)  to  include  hospices, 
providers  of  home  health  services,  and 
homes  for  the  mentally  ill;  revising  the 
definition  of  "ambulatory  surgical 
services"  (§  123.401)  to  include 
"physician  offices  perfoiming  surgical 
treatments  for  patients;"  requiring  that 
the  State  health  plan  (§  123.401(d))  be 
adopted  in  accordance  with  the  State's 
administrative  procedures  act;  and 
adding  a  requirement  to  §  123.410  that 
State  Agencies  may-take  no  longer  than 
45  days  to  declare  an  application 
complete  for  purposes  of  beginning 
reviews. 

Some  of  the  suggestions  regarding  the 
proposed  rules  could  not  be  accepted 
because  they  would  contradict  specific 
provisions  in  the  Act.  For  example,  a 
commenter  suggested  that  the  Secretary 
retain  the  former,  lower  review 
thresholds.  With  enactment  of  Pub.  L. 
97-35,  Congress  required  that  the 
minimum  Federal  thresholds  be  raised 
to  $600,000  (capital  expenditure), 
$250,000  (health  services)  and  $400,000 
(major  medical  equipment)  (the  first  two 
of  these  thresholds  are  subject  to 
adjustment  for  a  specified  inflation 
factor).  Although  a  State  may  retain  its 
earlier  thresholds,  the  statute  precludes 
the  Secretary  from  requiring  the  lower 
amounts.  A  commenter  suggested 
revising  the  definition  of  "rehabilitation 
facility."  The  defmition  of  rehabilitation 
facility  in  these  regulations  merely 
repeats  the  definition  in  section  1531(9) 
of  the  Act,  and  the  Secretary  may  not 
use  a  different  definition.  Another 
commenter  requested  that  State*  be  free 


to  define  "health  maintenance 
organizations."  Since  this  term  is 
defined  by  section  1531(8),  the  Secretary 
may  not  permit  a  State  to  adopt  a 
different  definition.  A  commenter 
requested  that  the  Department  delete 
the  requirement  that  facilities  notify  the 
State  Agency  of  their  intent  to  make 
research-related  capital  expenditures. 
Because  a  facility  is  required  by  section 
1527(h)  to  give  such  a  notice  of  intent  in 
order  for  its  research-related 
expenditures  to  be  exempt  from  review, 
the  Secretary  is  not  authorized  to  delete 
this  requirement.  For  the  same  reason, 
the  Secretary  cannot  accept  a 
commenter's  suggestion  to  eliminate 
certain  of  the  procedural  requirements 
in  §  123.410(a)(10),  required  by  sections 
1532(b)(12)  and  (13)  of  the  Act,  that 
apply  to  a  public  hearing  during  the 
course  of  review.  In  addition,  the 
Secretary  cannot  revise  the  point  in  the 
review  process  at  jvhich  the  prohibition 
against  ex  parte  contact  begins,  because 
that  is  established  in  section 
1532(b)(12)(F).  One  commenter 
suggested  deletion  of  the  provision  that 
the  failure  of  the  State  Agency  to  act 
within  the  specified  period  may  not 
result  in  an  issuance  of  a  certificate  of 
need.  Since  section  1527(a)  of  the  Act 
requires  that  a  certificate  of  need  may 
only  be  issued  when  the  State  has  made 
a  finding  of  need,  the  Secretary  is  not 
authorized  to  permit  issuance  of  a 
certificate  of  need  before  the  State 
Agency  has  completed  action  on  an 
application. 

The  remaining  comments  and  our 
responses  will  be  discussed  section  by 
section. 

Section  123.403  General. 

Section  123.403(d)  requires  that  each 
decision  of  the  State  Agency,  with 
certain  exceptions,  be  consistent  with 
the  State  health  plan.  One  commenter 
asked  that  the  "State  health  plan"  be 
defined  to  mean  the  plan  adopted 
pursuant  to  section  1524(c)(2)  of  the  Act, 
because  some  States  have  "non- 
complying"  plans.  We  agree  that  the 
plan  referred  to  in  §  123.403(d)  is  the 
State  health  plan  required  by  section 
1524(c)  of  the  Act  but  believes  that  it  is 
unnecessary  to  add  this  language. 

Section  123.404  Scope  of  certificate  of 
need  review  programs. 

Section  123.404(d]  provides  that  States 
need  not  review  certain  activities 
related  to  research.  A  commenter  asked 
that  the  language  in  the  regulations  be 
revised  to  apply  to  patient  care  research 
as  well  as  biomedical  research.  It  is 
unnecessary  to  add  this  provision  to  the 
regulations,  since  the  existing  regulatory 
language  only  uses  the  term  "research." 


States  are  therefore  free  to  include 
patient  care  research  within  this 
exemption. 

Section  123.404(a)(3){ii)  provides  that 
the  addition  of  a  health  service  which 
entails  annual  operating  costs  of  at  least 
the  expenditure  minimum  is  subject  to 
review.  In  the  Preamble  to  the  NPRM  (48 
FR  36404),  we  had  proposed  to  revise  the 
requirement  in  this  paragraph  that  the 
service  be  considered  "new"  if  it  was 
not  offered  by  or  on  behalf  of  the  health 
care  facility  within  the  "12-month 
period"  before  the  month  in  which  the 
service  would  be  offered.  It  was 
intended  that  States  would  determine 
this  period  themselves.  However,  the 
existing  language  of  the  paragraph  was 
inadvertently  retained  in  the  text  of  the 
proposed  rule.  To  correct  this  error,  we 
have  revised  the  language  in  the  final 
rule. 

Section  123.408  Enforcement. 

One  commenter  suggested  that  the  list 
of  sanctions  contained  in  §  123.408(b)  be 
deleted  and  let  each  State  decide  which 
sanctions  it  will  use  to  ensure 
compliance  with  its  certificate  of  need 
law.  The  sanctions  listed  in  this 
paragraph  are  only  examples  of 
sanctions  that  would  meet  the  statutory 
requirements,  and  do  not  restrict  a 
State's  ability  to  select  its  own 
sanctions.  Because  we  believe  this  list 
will  be  helpful  to  States  in  identifying 
possible  sanctions  the  State  may  use, 
the  Department  has  decided  to  retain  it. 

Section  123.410  Procedures  for  State 
Agency  review. 

Section  123.410(a)(2)  requires  that  a 
State  Agency  notify  affected  persons  of 
the  beginning  of  the  review  period.  One 
commenter  asked  for  Federal  monitoring 
of  the  State's  implementation  of  the 
notification  requirements.  The 
Department  does  monitor  overall  State 
compliance  with  the  Federal  certificate 
of  need  requirements,  but  cannot  review 
the  compliance  of  States  with  each 
separate  requirement  in  each  individual 
case.  Persons  may  avail  themselves  of 
the  remedies  provided  under  State  law 
to  assure  compliance  with  the 
procedures. 

Section  123.410(a)(3)  is  being  amended 
to  delete  the  minimum  60-day  period  an 
HSA  is  given  to  review  applications. 
This  requirement  was  deleted  to  give 
States  increased  flexibility  in  the 
operation  of  their  certificate  of  need 
programs.  Although  this  requirement  is 
being  removed,  a  State  Agency  is  still 
required  by  the  Act  to  give  the 
appropriate  HSA  an  opportunity  to 
comment  on  an  application.  To 
accomplish  this,  a  State  Agency  will 
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need  to  give  the  HSA  sufficient  time  to 
permit  an  adequate  review  of  the 
project.  Another  commenler  sugj^ested 
that  the  regulations  give  HSAs  90  days 
to  review  applications.  This  proposal 
cannot  be  accepted.  State  Agencies 
normally  must  make  their  decisions 
within  90  days:  to  allow  HSAs  the  same 
period  to  submit  recommendations 
could  leave  the  State  Agencies 
inadequate  time  to  make  their  decisions 
after  receiving  the  HS.^ 
recommendations. 

Section  123.410(d)(5)  requires  that  a 
State  Agency  provide  for  submission  of 
periodic  reports  by  providers  of  health 
services.  A  commenter  asked  that  the 
Secretary  clarify  the  kinds  of  reports 
required  under  this  paragraph.  We  have 
not  accepted  this  suggestion,  believing  it 
is  more  appropriate  for  the  State  Agency 
to  identify  the  reports  that  it  will 
require,  based  on  the  needs  of  its  State 
program. 

Section  123.410(a)(6)  provides  that  a 
Stale  Agency  may  impose  conditions  on 
an  approval  only  if  they  relate  to  the 
criteria  established  by  §  123.412  or  to 
criteria  prescribed  by  regulations  of  the 
State  Agency  in  accordance  with  an 
authorization  under  State  law.  One 
commenter  suggested  that  this  limitation 
be  eliminated.  This  is  not  possible 
because  section  1527(d)  of  the  Act 
«pecifies  that  a  conditional  approval 
may  be  granted  only  in  these 
circumstances. 

Another  commenter  asked  that  the 
Secretary-  delete  the  requirement  under 
§  123.410(dj(6)  that  the  State  Agency 
make  written  findings  regarding  FLMO 
approvals  under  S  123.405(d)  and 
Hndings  as  to  access  under  S  123.413(a). 
We  believe  these  findings  are  important 
to  accomplish  the  purposes  of  the  Act, 
therefore  the  suggestion  has  not  been 
adopted. 

Section  123.410(a)(ll)  gives  persons 
an  opportunity  to  request  the  State  to 
reconsider  its  certificate  of  need 
decisions.  One  commenter  asked  that 
the  regulations  specify  that 
reconsideration  hearings  be  held  "under 
Slate  regulation."  Because  the  entire 
certificate  of  need  process  is  carried  out 
under  the  States"  statutes  and 
regulations,  we  have  not  adopted  the 
suggestion. 

Section  123.410(a)(13)  establishes  the 
procedures  for  review  of  State  Agency 
decisions.  Some  commenters  asked  that 
the  authority  of  the  State's  hearing 
ofncer  under  this  paragraph  be  limited 
in  the  same  manner  as  provided  under 
the  section  1122  regulations.  §  125.108.  In 
the  section  1122  program,  the  hearing 
officer's  responsibility  is  limited  to 
consideration  of  whether  a  proposal  is 
consistent  with  the  State's  plans,  criteria 


and  standards.  A  hearing  officer  under  a 
State's  certificate  of  need  program  may 
have  more  or  less  authority  than  that, 
depending  upon  the  State's  program.  We 
believe  each  State  should  define  the 
review  responsibilities  of  its  hearing 
officers. 

Section  123.412  Criteria  for  State 
Agency  review. 

A  commenter  recommended  that  a 
proposed  service  not  addressed  in  a 
State  health  plan  not  be  automatically 
denied.  Section  123.407  provides  that  a 
proposal  may  not  be  approved  if  it  is 
inconsistent  with  the  State  health  plan. 
Since  a  proposed  new  service  not 
addressed  in  the  State  health  plan  is  not 
necessarily  inconsistent  with  that  plan, 
such  a  proposal  should  not  be 
disapproved  on  that  basis. 

Section  123.412(a)  (5)  and  (6)  contain 
considerations  related  to  access  to 
health  care  that  must  be  addressed  in  a 
State's  review  criteria.  One  commenter 
argued  that  §  123.412(a)(6)  of  the 
regulations  goes  beyond  the  statutory 
authority.  The  authority  of  this  provision 
rests  with  sections  1532(c)  (3)  and 
{c)(6)(E)  of  the  Act.  This  issue  was 
discussed  at  some  length  in  the 
Appendix  to  the  1980  amendments  to 
these  regulations  (45  FR  69768  (October 
21.1980)). 

One  commenter  asked  that  a 
reference  to  the  elderly  and  children  be 
added  to  §  123.412(a)(6)(ii).  Section 
123.412(a)(6)  provides  that  a  State 
Agency  shall  considei  the  contribution 
of  the  proposed  service  in  meeting  the 
health  related  needs  of  members  of 
medically  underserved  groups  which 
have  experienced  difficulties  in 
obtaining  equal  access  to  health 
services.  In  determining  the  extent  to 
which  the  proposed  service  is 
accessible,  the  State  Agency  considers 
the  performance  to  the  applicant  in 
meeting  its  obligations  to  provide 
services  arising  from  the  applicant's 
having  received  Federal  financial 
assistance.  Section  123.412(a)(6)(ii)  lists 
examples  of  these  obligations,  e.g..  the 
obligation  to  provide  handicapped 
persons  access  to  programs  for  which 
Federal  financial  assistance  was 
received.  One  example  not  included  in 
the  list  is  the  obligation  of  recipients  of 
Federal  financial  assistance  not  to 
discriminate  on  the  basis  of  age  because 
such  discrimination  would  violate  the 
Age  Discrimination  Act  of  1975.  The 
Secretary  has  decided  to  adopt  this 
commenter's  suggestion  and  make  a 
reference  to  nondiscrimination  on  the 
basis  of  age  to  make  clear  that,  when 
reviewing  an  application,  the  State 
Agency  shall  consider  the  applicant's 
compliance. 


Some  commenters  expressed  concern 
that  the  considerations  regarding  access 
contained  in  §§  123.412(a)  (5)  and  (6) 
had  to  be  met  before  a  certificate  of 
need  may  be  issued.  One  commenter 
slated  that  the  Secretary  was  requiring 
that  a  facility  maintain  a  specified 
percentage  of  patients  from  medically 
underser\-ed  populations.  Neither  view 
is  correct.  A  State  Agency  is  not 
required  to  find  that  all  criteria  have 
been  satisfied  before  it  may  issue  a 
certificate  of  need.  These  are  factors 
that  a  Slate  Agency  must  consider  in 
making  ils  decision,  not  conditions  of 
approval.  Moreover,  the  State  Agency 
might  find  that  medically-underserved 
populations  have  access  to  the  facility 
even  though  they  do  not  use  the  facility 
to  the  extent  they  are  represented  in  the 
population. 

One  commenter  criticized  the 
regulations  because  they  focused  on  the 
accessibility  of  the  facility  as  a  whole, 
rather  than  the  particular  service  being 
proposed.  The  Secretary  believes  that 
the  accessibility  of  an  individual 
proposed  service  cannot  be  considered 
apart  from  the  accessibility  of  the 
facility  as  a  whole.  For  this  reason,  the 
accessibility  of  the  facility  as  a  whole 
needs  to  be  considered. 

A  commenter  claimed  that  these 
regulations  inappropriately  involve 
health  planning  agencies  in  civil  rights 
and  Mill-Burton  enforcement.  Another 
commenter  said  that  a  planning  agency 
should  not  consider  a  civil  rights 
complaint  without  a  finding  that  a 
violation  has  occurred.  In  these 
regulations.  State  Agencies  are  directed  . 
to  consider  the  factors  identified,  not  to 
police  performance  under  these  other 
programs.  These  factors  are  related  to 
access  to  health  care,  and  we  believe 
that  they  cannot  be  overlooked  when 
weighing  community  need  for  a  project 
under  review.  With  respect  to  the 
consideration  of  civil  rights  complaints, 
we  expect  that  a  State  Agency  will 
consider  the  status  of  the  complaints  in 
the  adjudication  process  when  it 
reviews  the  application. 

Section  123.413    Required  findings  on 
access. 

Several  commenters  addressed  the 
requirement  that  a  State  Agency  make  a 
written  finding  on  the  extent  to  which 
the  project  will  meet  the  State  Agency's 
criteria  based  on  the  considerations  in 
§  123.412(a)  (5)  and  (6).  One  commenter 
criticized  the  emphasis  placed  on  these 
considerations  in  the  proposed  rule. 
Another  asked  that  the  written  findings 
apply  to  the  project  only  and  not  take 
into  account  the  accessibility  to  the 
entire  facility.  As  mentioned  earlier,  this 
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section,  including  the  issues  raised  by 
.the  commenters,  is  discussed  thoroughly 
in  the  Appendix  to  the  1980  amendments 
to  the  certificate  of  need  regulations  (45 
FR  69772.  October  21. 1980).  As 
explained  there,  we  believe  that  the 
accessibility  of  a  facility  to  its 
community  is  an  important 
consideration  in  evaluating  the  need  for 
a  proposed  service.  Further,  the 
accessibility  of  the  facility  as  a  whole 
bears  on  the  accessibility  of  the 
proposal  under  review.  For  this  reason, 
we  do  not  agree  that  undue  emphasis 
has  been  placed  on  this  issue. 

Effective  Date  ProvisionB 

These  amendments  are  effective 
February  13, 1985.  Since  none  of  the 
changes  being  made  imposes  additional 
requirements  on  States,  any  State  that  is 
currently  meeting  the  Federal  certificate 
of  need  requirements  will  continue  to  do 
so  after  these  regulations  become 
effective.  If  a  Slate  wants  to  do  so.  it 
may  retain  any  of  the  procedural 
requirements  or  criteria  that  have  been 
eliminated  from  the  Federal  regulations. 
Slates  that  wish  to  revise  their 
procedures  and  criteria  should  bear  in 
mind  that  §  123.409(c)  still  requires  that 
the  State  Agency  give  persons  an 
opportunity  to  comment  on  proposed 
changes  before  changes  are  adopted. 

Regulaton'  Flexibility  Apt  and  Executive 
Order  12291  | 

Because  this  final  rule  would  lessen 
the  regulatory  burden  on  State  Agencies 
and  HSAs  and  provide  the  States  with 
greater  flexibility  in  the  development  of 
conforming  certificate  of  need  programs, 
it  is  anticipated  that  compliance  with 
these  regulatory  requirements  would 
decrease  expenditures  on  the  part  of 
USAs  and  State  Agencies.  The  impact 
on  entities  providing  health  care  will 
depend  on  the  requirements  States 
choose  to  maintain.  In  any  event,  the 
effect  of  these  rules  on  both  health 
planning  agencies  and  providers  of 
health  care  is  expected  to  be  minimal. 
Therefore,  the  Secretary  certifies  that 
these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
a  Regulatory  Flexibility  Analysis  under 
the  Regulatory  Flexibility  Act  of  1980  is 
not  required.  Further,  since  these 
regulations  do  not  meet  any  criteria  for 
a  major  regulation  under  Executive 
Order  12291,  a  regulatory  impact 
analysis  is  not  required. 

Paperwork  Reduction  Act  of  1980 

Sections  122.307(a):  122.308(a)(2),  (4). 
(5)  and  (9):  123.404(a)(5):  123.405(b)(2): 
123.406(a),  (b)  and  (d):  123.409(a): 
123.410(.n)(4)  (5)  and  (15)  of  this  rule 


contain  information  collection  or 
recordkeeping  requirements  which  have 
been  approved  by  the  office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  and 
assigned  control  number  0915-0070. 

List  of  Subjects  in  42  CFR  Parts  122  and 
123 

Health  planning.  Health  care. 

Accordingly,  42  CFR  Part  122,  Subpart 
D,  and  42  CFR  Part  123,  Subpart  E,  are 
amended  in  the  manner  set  forth  below. 

Dated:  May  8, 1984. 
Edward  N.  Brandt,  Jr., 

Assistant  Secretary  for  Health. 
Approved:  October  30, 1984. 
Margaret  M.  Heckler, 

Secretary: 

PART  122— HEALTH  SYSTEMS 
AGENCIES 

1.  Part  122  of  Title  42  CFR.  is  amended 
by  revising  Subpart  D  to  read  as  follows: 

***** 

Subpart  D— Certificate  of  Need  Reviews 

Sec. 

122.301  Definitions. 

122.302  Purpose  and  applicability. 

122.303  General. 

122..'J04    Scope  of  certificate  of  need  review 
programs. 

122.305  Health  maintenance  organizations 
(HMOs). 

122.306  Required  recommendatidns. 

122.307  Adoption  and  public  notice  of 
review  procedures  and  criteria. 

122.308  Procedures  for  health  systems 
agency  review. 

122.309  Exceptions  to  use  of  procedures. 

122.310  Criteria  for  health  systems  agency 
review. 

122.311  Required  findings  on  access. 

Authority:  Sec.  215,  Public  Health  Service 
Act,  58  Stat.  690  (42  U.S.C.  216);  sees.  1501- 
1532.  Public  Health  Service  Act.  sec.  936,  Pub. 
L.  97-35,  95  Stat.  570-578  (42  U.S.C.  300k-l— 
300n-l) 

Subpart  D— Certificate  of  Need 
Reviews 

§  122.301    Definitions. 

Terms  used  in  this  subpart  shall  have 
the  meanings  given  them  in  Subpart  A  of 
this  part  and  §  123.401  of  this  title. 

§  122.302    Purpose  and  applicability. 

(a)  Section  1513(f)  of  the  Act  requires 
each  health  systems  agency  to  assist 
State  Agencies  in  carrying  out  certificate 
of  need  programs  under  section 
1523(a)(4)(B)  of  the  Act.  In  doing  so, 
health  systems  agencies  are  required  to 
review  and  make  recommendations  to 
the  appropriate  State  Agency  respecting 
the  need  within  the  health  service  area 
for  capital  expenditures,  new 


institutional  health  services,  and  major 
medical  equipment. 

(b)  Section  1532(a)  of  the  Act  requires 
that  in  performing  its  review  functions 
under  section  1513(f)  of  the  Act,  each 
health  systems  agency  shall  (except  to' 
the  extent  approved  by  the  Secretary) 
follow  procedures  and  apply  criteria 
developed  and  published  by  the  health 
systems  agency  in  accordance  with 
regulations  of  the  Secretary.  This 
subpart  sets  forth  requirements 
respecting  these  procedures  and  criteria. 

§  122.303    General. 

Each  recommendation  by  the  health 
systems  agency  to  a  State  Agency  to 
issue  or  not  to  issue  a  certificate  of  need 
or  to  withdraw  a  certificate  of  need 
must  be  based  solely  (a)  on  the  review 
by  the  health  systems  agency  conducted 
in  accordance  with  procedures  and 
criteria  it  has  adopted  under  this  • 

subpart  and  (b)  on  the  record  of  the 
administrative  proceedings  held  on  the 
application  for  the  certificate  or  the 
State  Agency  proposal  to  withdraw  the 
certificate. 

§  122.304    Scope  of  certifteate  of  need 
review  programs. 

Each  health  systems  agency  shall 
conduct  reviews  of  projects  located  or 
proposed  to  be  located  within  its  health 
service  area  and  which  are  subject  to 
review  under  the  State  certificate  of 
need  program  under  Subpart  E  of  Part 
123  of  this  title. 

§  122.305    Heattti  maintenance 
organizations  (HMOs). 

(a)  Inclusion  in  health  plans.  If  an 
HMO  or  a  health  care  facility  which  is 
controlled,  directly  or  indirectly,  by  an 
HMO  applies  for  a  certificate  of  need, 
the  health  systems  agency  shall  not 
recommend  denial  of  the  certificate  of 
need  (or  otherwise  made  a  finding  under 
this  subpart  that  the  project  is  not 
needed)  solely  because  the  proposal  is 
not  discussed  in  the  applicable  health 
systems  plan,  annual  implementation 
plan,  or  State  health  plan. 

(b)  Required  recommendation  to 
approve.  Notwithstanding  general 
review  criteria  established  in 
accordance  with  §  123.412  of  this  title,  if 
an  HMO  or  a  health  care  facility  which 
is  controlled,  directly  or  indirectly,  by 
an  HMO  applies  for  a  certificate  of 
need,  the  health  systems  agency  shall 
recommend  issuance  of  the  certificate  of 
need  if  it  finds  (in  accordance  with 

§  123.412(a)(13)  of  this  title)  that 

(1)  Issuance  of  the  certificate  of  need 
is  required  to  meet  the  needs  of  the 
membe.s  of  the  HMO  and  of  the  new 
members  which  the  HMO  can 
reasonably  be  expected  to  enroll,  and 
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(2)  The  HMO  is  unable  to  provide, 
through  services  or  facilities  which  can 
reasonably  be  expected  to  be  available 
to  the  HMO.  its  institutional  health 
services  in  a  reasonable  and  cost- 
effective  manner  which  is  consistent 
with  the  basic  method  of  operation  of 
the  HMO  and  which  makes  these 
services  available  on  a  long-term  basis 
through  physicians  and  other  health 
professionals  associated  with  it. 

§  122.306    Required  recofimwrKtatfons. 

Under  §  123.407  of  this  title,  if  an 
application  is  made  for  a  certificate  of 
need  for  a  capital  expenditure,  a 
certificate  of  need  must  be  issued  if 

(al  The  capital  expenditure  is  required 
lo  eliminate  or  prevent  safe»y  hazards, 
or  to  comply  with  licensure, 
certification,  or  accreditation  standards, 
and  ^ 

^  (b)  If  the  State  Agency  determines  (1) 
tnat  the  facility  or  service  for  which  the 
capital  expenditure  is  proposed  is 
needed,  and  (2)  that  the  obligation  of  the 
capital  expenditure  is  not  inconsistent 
with  the  State  health  plan.  For  those 
applications  for  which  approval  is 
sought  under  S  123.407  of  this  title,  the 
health  systems  agency  is  required  to 
make  recommendations  to  the  State 
Agency  on  whether  the  project  meets 
the  conditions  in  $  123.407(a). 

Explanatory  note. — For  applications  whicti 
meet  the  requirements  of  $  123  407(d).  the 
health  systems  agency  shall  use  procedures 
and  apply  criteria  (to  the  extent  applicable  to 
enable  it  to  make  a  recommendation  on  need) 
as  required  by  this  subpart.  Health  systems 
agencies  may  wish  to  expedite  the  reviews  of 
applications  intended  to  correct  deficiencies 
which  pose  a  threat  to  the  public  health.  In  so 
doing,  health  systems  agencies  may  use  any 
exceptions  to  the  required  review  procedures 
which  have  been  approved  under  §  122.309. 
See  also  the  explanatorv  note  which  foll.iws 
I  123.407. 

§  122.307    Adoption  ar>d  public  notice  of 
review  procedures  and  criteria. 

(a)  Each  health  systems  agency  shall 
adopt,  publish,  review  and  revise  as 
necessary,  review  procedures  and 
criteria  in  accordance  with  paragraph 
|b)  of  this  section  prior  to  conducting 
reviews. 

(b)  Before  adopting  the  review 
procedures  and  criteria  required  by  this 
subpart  or  any  revisions  of  the 
procedures  and  criteria,  the  health 
systems  agency  shall  give  interested 
persons  an  opportunity  to  offer 
comments  on  the  procedures  and 
criteria,  or  any  revisions  thereof,  which 
it  proposes  to  adopt. 

$  122.308    Procedures  for  heattti  systems 
agency  review. 

(a)  The  procedures  adopted  and  used 
by  a  health  systems  agency  for 


conducting  the  reviews  covered  by  this 
subpart  must  include  at  least  the 
following: 

(1)  Review  schedule.  Review  of 
applications  in  accordance  with  a 
schedule  established  by  the  State 
Agency  under  S  123.410(a)(1)  of  this  title, 
including  the  consideration  together  of 
applications  that  have  been  batched 
(see  §  123.410(a)(1))  under  the  State 
Agency  schedule. 

(2)  Notification  of  the  beginning  of  a 
review.  Timely  written  notiflcaMon  to 
affected  persons  and  to  the  State 
Agency  of  the  beginning  of  a  review. 
and.  if  a  person  has  asked  the  health 
systems  agency  to  place  the  persons 
name  on  a  mailing  list  maintained  by  the 
health  systems  agency,  notification  to 
the  person. 

(3)  Review  period.  Schedules  which 
provide  that  no  review  shall  take  longer 
than  the  period  specified  by  the 
appropriate  State  Agency  under 

§  123,410(a)(3)  of  this  title.  If,  after  a 
review  has  begun,  the  health  systems 
agency  requires  the  applicant  to  submit 
additional  information,  it  shall  give  the 
applicant  at  least  fifteen  days  to  submit 
the  information.  The  health  systems 
agency  shall  notify  the  applicant  that 
the  applicant  may  request  that  the  State 
Agency  extend  the  review  period  at 
least  fifteen  days. 

(4)  Information  requiiements. 
Provision  for  persons  subject  to  a  review 
to  submit  to  the  health  systems  agency, 
in  the  form  and  manner  and  containing 
the  information  which  the  health 
systems  agency  shall  prescribe  and 
publish,  any  information  that  the  health 
systems  agency  may  require  concerning 
the  subject  of  the  review. 

(i)  The  information  requirements  may 
vary  according  to  the  purpose  for  which 
a  particular  review  is  being  conducted 
or  the  type  of  health  service  being 
reviewed. 

(ii)  The  health  systems  agency  may 
require  no  information  of  a  person 
subject  to  review  which  is  not 
prescribed  and  published  as  being 
required. 

(iii)  The  health  systems  agency  shall 
develop  procedures  to  ensure  that 
requests  for  information  in  connection 
with  a  review  under  this  subpart  are 
limited  to  only  that  information  which  is 
necessary  for  the  ^  ?alth  systems  agency 
to  perform  the  review. 

(5)  Periodic  reports.  Submission  of 
periodic  reports  by  providers  of  health 
services  and  other  persons  subject  to 
review  respecting  the  development  of 
proposals  subject  to  review. 

(6)  Written  findings.  Provision  for 
written  findings  (including,  as 
applicable,  the  required  findings  under 
§  122.305(b))  which  slate  the  basis  for 


any  recommendation  made  by  the 
health  systems  agency.  The  health 
systems  agency  shall  send  written 
findings  lo  the  applicant  and  to  the  State 
Agency  for  the  State  in  which  the 
project  is  proposed,  and  to  others  upon 
request. 

(7)  Notification  of  the  status  of  a 
review.  Timely  notification,  upon 
request,  of  providers  of  health  services 
and  other  persons  subject  to  review 
under  this  subpart  of  the  status  of  the 
health  systems  agency  review,  findings 
made  in  the  course  of  the  review,  and 
other  appropriate  information  respecting 
the  review. 

(8)  Public  hearing  in  the  course  of 
review.  Provision  for  a  public  hearing  in 
the  course  of  review  (and  before  the 
health  systems  agency  makes  its 
recommendation  to  the  State  Agency)  if 
requested  by  any  affected  person. 

(9)  Regular  reports  of  the  health 
systems  agency.  Preparation  and 
publication  of  regular  reports  by  the 
health  systems  agency  of  the  reviews 
being  conducted  (including  a  statement 
concerning  the  status  of  each  review) 
and  of  the  reviews  completed  by  the 
agency  since  the  publication  of  the  last 
report  and  a  general  statement  of  the 
findings  and  recommendations  made  in 
the  course  of  those  reviews. 

(10)  Public  access.  Access  by  the 
general  public  to  all  applications 
reviewed  by  the  health  systems  agency 
and  to  all  other  written  materials 
essential  to  any  health  systems  agency 
review. 

(11)  Conflict  of  interest.  In  the 
exercise  of  any  reviews  under  this 
subpart,  no  member  of  a  governing 
body,  executive  committee,  or  any  entity 
appointed  by  a  governing  body  or 
executive  committee  may  vote  on  any 
matter  respecting  an  applicant  with 
which  the  member  has  (or  within  the 
twelve  months  preceding  the  vote,  had) 
any  substantial  ownership,  employment, 
medical  staff,  fiduciary,  contractual, 
creditor,  or  consultative  relationship.  A 
governing  body,  executive  committee, 
and  any  entity  appointed  by  a  governing 
body  or  executive  committee  shall 
require  each  of  its  members  who  has  or 
has  had  such  a  relationship  to  make  a 
writtcit  disclosure  of  the  relationship 
before  any  action  is  taken  by  the  body, 
committee,  or  entity  with  respect  to  the 
applicant  and  to  make  the  relationship 
public  at  any  meeting  in  which  action  is 
to  be  taken  with  respect  to  the 
applicant. 

(12)  Coordination  with  the  MSA.  Each 
health  systems  agency  whose  health 
service  area  includes  part  of  a 
metropolitan  statistical  area  (as 
determined  by  the  Office  of 
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Management  and  Budget]  shall 
coordinate  its  certificate  of  need  review 
activities  with  all  other  health  systems 
agencies  whose  health  service  areas 
include  part  of  the  metropolitan 
statistical  area.  This  coordination  shall 
include  at  least  an  opportunity  to  offer 
written  comments  on  the  procedures 
and  criteria,  or  any  revisions  thereof, 
which  it  proposes  to  adopt  in 
accordance  with  §  122.307. 

(b)  Procedures  adopted  for  reviews  in 
accordance  with  paragraph  (a)  of  this 
section  may  vary  according  to  the 
purpose  for  which  a  particular  review  is 
being  conducted  or  the  type  of  health 
service  being  reviewed. 

(c)  The  procedures  may  provide  that 
the  requirements  of  paragraph  (a)(2)  of 
this  section  shall  be  considered  satisfied 
if  the  appropriate  State  Agency,  in 
providing  notice  of  the  beginning  of  the 
review  under  §  123.410(a](2]  of  this  title, 
provides  the  information  described  in 
paragraph  (a)(2)  of  this  section. 

(d)  The  procedures  may  provide  that 
the  requirements  of  paragraph  (a)  (4)  or 
(5)  of  this  section  shall  be  considered 
satisfied  if  the  appropriate  State  Agency 
has  provided  for  the  corresponding 
procedure  found  at  §  123.410(a)  (4)  or  (5) 
of  this  title. 

(Approved  by  Office  of  Management  and 
Budget  under  Control  Number  0195-0070) 

§  1 22.309    ExceptiOfW  to  use  of 
proctdura*. 

(a)  The  Secretary  may  approve  an 
exception  to  any  of  the  required  review 
procedures  under  S  122.308  cither  in 
response  to  a  written  request  from  the 
health  systems  agency  or  as  a  general 
exception  of  which  any  health  systems 
agency  may  avail  itself.  In  approving  a 
general  exception  the  Secretary  will 
establish  substitute  procedures  where 
appropriate.  Before  availing  itself  of  a 
general  exception  approved  by  the 
Secretary,  the  health  systems  agency 
shall  follow  the  notice  and  comment 
procedures  of  §  122.308(b). 

(b)  Before  approving  the  request,  the 
Secretary  will  determine  that  the 
procedures  to  be  used  are  consistent 
with  the  purposes  of  the  Act  and  will 
not  adversely  and  substantially  affect 
the  rights  of  affected  persons. 

§  1 22.3 1 0    Criteria  for  health  systems 
agency  review. 

(a)  The  health  systems  agency  shall 
adopt,  and  use  as  applicable,  specific 
criteria  for  conducting  the  reviews 
covered  by  this  subpart.  The  criteria 
must  be  based  at  least  on  the  general 
considerations  listed  under  S  123.412(a] 
of  this  title,  except  that  in  the  case  of  an 
HMO  or  an  ambulatory  care  facility  or 
health  care  facility  controlled,  directly 


or  indirectly,  by  an  HMO  or 
combination  of  HMOs,  the  criteria  must 
be  based  only  on  the  considerations  set 
forth  in  §  122.412(a)(12)  of  this  title.  The 
health  systems  agency  may  not  adopt 
any  additional  criteria  which  are 
inconsistent  with  those  criteria  based  on 
the  general  considerations  listed  under 
§  123.412(a). 

(b)  Health  systems  agencies  shall 
apply  all  applicable  criteria  based  on 
the  considerations  hsted  at  §  123.412. 
Criteria  adopted  for  reviews  in 
accordance  with  paragraph  fa)  of  this 
section  may  vary  according  to  the 
purpose  for  which  a  particular  review  is 
being  conducted  or  the  type  of  health 
service  reviewed. 

§  122.311    Required  findings  on  access. 

(a)  For  each  project  described  in 
§  123.413(a)  of  this  title  for  which  the 
health  systems  agency  recommends 
issuance  of  a  certificate  of  need,  the 
health  systems  agency  shall  make  a 
written  finding  (which  must  take  into 
account  the  current  accessibility  of  the 
facility  as  a  whole)  on  the  extent  to 
which  the  project  will  meet  the  health 
systems  agency's  criteria  based  on  the 
considerations  in  §  123.412(a)  (5)  and  (6). 

PART  123— STATE  HEALTH 
PLANNING  AND  DEVELOPMENT 
AGENCIES 

2.  Part  123  of  Title  42  CFR.  is  amended 
by  revising  Subpart  E  to  read  as  follows: 

***** 

Subpart  E— Certificate  of  Need  Reviews 


Sec. 

123.401 

123.402 

123.403 

123.404 


Definitions. 

Purpose  and  applicability. 
General. 

Scope  of  certificate  of  need  review 
programs. 

123.405  Health  maintenance  organizations 
(HMO's). 

123.406  Notice  of  intent. 

123.407  Required  approvals. 

123.408  Enforcement. 

123.409  Adoption  and  public  notice  of 
review  procedures  and  criteria. 

123.410  Procedures  for  State  Agency  review. 

123.411  Exceptions  to  use  of  procedures. 

123.412  Criteria  for  State  Agency  review. 

123.413  Required  Findings  on  Access. 

Authority:  Sec.  215.  Public  Health  Service 
Act.  58  Stat.  690  (42  U.S.C.  216);  sees.  1501- 
1532.  Public  Health  Ser\'ice  Act.  Sec.  936.  Pub. 
L.  97-35,  95  Stat.  570-578  (42  U.S.C.  300k-l— 
300n-l) 

Subpart  E — Certificate  of  Need 
Reviews 

§  123.401    Definitions. 

In  addition  to  the  terms  defined  in 
Subpart  A  of  this  Part,  as  used  in  this 
subpart: 


The  term  "capital  expenditure"  means 
an  expenditure  made  by  or  on  behalf  of 
a  health  care  facility  which  under 
generally  accepted  accounting  principles 
is  not  properly  chargeable  as  an 
expense  of  operation  and  maintenance. 

The  teim  "expenditure  minimum  for 
capital  expenditures"  means  $600,000 
for  the  twelve-month  period  beginning 
October  1, 1979,  and  for  each  twelve- 
month period  thereafter.  $600,000  or.  at 
the  discretion  of  the  State,  the  figure  in 
effect  for  the  preceding  twelve-month 
period,  adjusted  to  reflect  the  change  in 
the  preceding  twelve-month  period  in 
the  Department  of  Commerce  Composite 
Construction  Cost  Index. 

The  term  "expenditure  minimum  for 
annual  operating  costs"  means  $250,000 
for  the  twelve-month  period  beginning 
October  1, 1979,  and  for  each  twelve- 
month period  thereafter.  $250,000  or,  at 
the  discretion  of  the  State,  the  figure  in 
effect  for  the  preceding  twelve-month 
period,  adjusted  to  reflect  the  change  in 
the  preceding  twelve-month  period  in 
the  Department  of  Commerce  Composite 
Construction  Cost  Index. 

The  term  "health"  includes  physical 
and  mental  health. 

The  term  "health  care  facihty"  means 
hospitals,  skilled  nursing  facilities, 
kidney  disease  treatment  centers 
(including  freestanding  hemodialysis 
units),  intermediate  care  facilities, 
rehabilitation  facilities,  and  ambulatory 
surgical  facilities,  but  does  not  include 
Christian  Science  sanatoriums  operated, 
or  listed  and  certified,  by  the  First 
Church  of  Christ,  Scientist.  Boston, 
Massachusetts.  Further: 

(1)  The  term  "hospital"  means  an 
institution  which  primarily  provides  to 
inpatients,  by  or  under  the  supervision 
of  physicians,  diagnostic  services  and 
therapeutic  services  for  medical 
diagnosis,  treatment  and  care  of  injured, 
disabled,  or  sick  persons,  or 
rehabilitation  services  for  the 
rehabilitation  of  injured,  disabled,  or 
sick  persons.  This  term  also  includes 
pyschiatric  and  tuberculosis  hospitals. 

(2)  The  term  "psychiatric  hospital" 
means  an  institution  which  primarily 
provides  to  inpatients,  by  or  under  the 
supervision  of  a  physician,  specialized 
services  for  the  diagnosis,  treatment  and 
rehabilitation  of  mentally  ill  and 
emotionally  disturbed  persons. 

(3)  The  term  "tuberculosis  hospital" 
means  an  institution  which  primarily 
provides  to  inpatients,  by  or  under  the 
supervision  of  a  physician,  medical 
services  for  the  diagnosis  and  treatment 
of  tuberculosis. 

(4)  The  term  "skilled  nursing  facility" 
means  an  institution  or  a  distinct  part  of 
an  institution  which  primarily  provides 
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to  inpatients  skilled  nursing  care  iind 
related  services  for  patients  who  require 
medical  or  nursing  care,  or 
rehabilitation  services  for  the 
rehabilitation  of  injured,  disabled,  or 
sick  persons. 

(5)  The  term  "intermediate  care 
facility"  means  an  institution  which 
provides,  on  a  regular  basis,  health- 
related  care  and  services  to  individuals 
who  do  not  require  the  degree  of  care 
and  treatment  which  a  hospital  or 
skilled  nursing  facility  provides,  but  who 
because  of  their  mental  or  physical 
condition  require  health  related  care 
and  services  (above  the  level  of  room 
and  board). 

(6)  The  term  "rehabilitation  facility" 
means  an  inpatient  facility  which  is 
operated  for  the  primary  purpose  of 
assisting  in  the  rehabilitation  of 
disabled  persons  through  an  integrated 
program  of  medical  and  other  scr\'ices 
which  are  provided  under  competent 
professional  supervision. 

[7]  The  term  "ambulatory  surgical 
facility"  means  a  facility,  not  a  part  of  a 
hospital,  which  provides  surgical 
treatment  to  patients  not  requiring 
hospitalization.  The  term  does  not 
include  the  offices  of  private  physicians 
or  dentists,  whether  for  individual  or 
group  practice. 

The  term  "health  maintenance 
organization"  or  "HMO"  means  a  public 
or  private  organization  organized  under 
the  laws  of  any  State. 

(1)  Which  is  a  qualiHed  health 
maintenance  organization  under  section 
1310(d]  of  the  Act.  or 

(2)  Which:  (i)  Provides  or  otherwise 
makes  available  to  enrolled  participants 
health  care  services,  including  at  least 
the  following  basic  health  care  services: 
Usual  physician  ser\'ices. 
hospitalization,  laboratory,  x-ray. 
emergency  and  preventive  services,  and 
out  of  area  coverage:  and 

(ii)  Is  compensated  (except  for 
copayments)  for  the  provision  of  the 
basic  health  care  services  listed  in 
paragraph  (2)(i)  of  this  deHnition  to 
enrolled  participants  by.  a  payment 
which  is  paid  on  a  periodic  basis 
without  regard  to  the  date  the  health 
care  services  are  provided  and  which  is 
fixed  without  regard  to  the  frequency, 
extent,  or  kind  of  health  service  actually 
provided:  and 

(iii)  Provides  physicians'  services 
primarily  (A)  directly  through  physicians 
who  are  either  employees  or  partners  of 
the  organization,  or  (B)  through 
arrangements  with  individual  physicians 
or  one  or  more  groups  of  physicians 
(organized  on  a  group  practice  or 
individual  practice  basis). 

The  term  "health  services"  means 
clinically  related  (i.e.,  diagnostic. 


treatment,  or  rehabilitative)  services, 
and  includes  alcohol,  drug  abuse,  and 
mental  health  services. 

The  term  "major  medical  equipment" 
means  medical  equipment  which  is  used 
to  provide  medical  and  other  health 
services  and  which  costs  more  than 
$400,000.  This  term  does  not  include 
medical  equipment  acquired  by  or  on 
behalf  of  a  clinical  laboratory  to  provide 
clinical  laboratory  services,  if  the 
clinical  laboratory  is  independent  of  a 
physician's  office  and  a  hospital  and  has 
been  determined  under  title  XVIII  of  the 
Social  Security  Act  to  meet  the 
requirements  of  paragraphs  (10)  and  (11) 
of  section  1861(s)  of  that  Act.  In 
determining  whether  medical  equipment 
costs  more  than  S400.000.  the  cost  of 
studies,  surveys,  designs,  plans,  working 
drawings,  specifications,  and  other 
activities  essential  to  acquiring  the 
equipment  shall  be  included. 

Note. — The  acquisition  of  equipment  which 
does  not  meet  the  definition  of  major  medical 
equipment  and  thus  is  not  sut)jpct  to  review 
under  S  123.404(a)(4).  will  be  subject  to  > 
review  if  it  meets  any  other  requirement 
under  {  123.404(a|. 

The  term  "physician  "  means  a  doctor 
of  medicine  or  osteopathy  legally 
authorized  to  practice  medicine  and 
surgery  by  a  State. 

§  123.402    Purpose  and  applicabUity. 

(a)  Section  1523(a)(4)(B)  of  the  Act 
requires  each  State  health  planning  and 
development  agency  (State  Agency)  to 
administer  a  State  certificate  of  need 
program  which  (1)  applies  to  the 
obligation  of  capital  expenditures  within 
the  State,  the  offering  within  the  State  of 
new  institutional  health  services,  and 
the  acquisition  of  major  medical 
equipment,  and  (2)  is  consistent  with 
regulations  of  the  Secretary.  This 
subpart  sets  forth  the  requirements  and 
standards  that  a  State  certificate  of  need 
program  must  meet.  A  State  certificate 
of  need  program  may  include  additional 
provisions  not  inconsistent  with  the 
requirements  of  this  subpart. 

(b)  Section  1532(a)  of  the  Act  requires 
that  in  performing  its  review  functions 
under  section  1523(a)(4)(B)  of  the  Act, 
each  State  Agency  shall  (except  to  the 
extent  approved  by  the  Secretary) 
follow  procedures,  and  apply  criteria, 
developed  and  published  by  the  State 
Agency  in  accordance  with  regulations 
of  the  Secretary.  This  subpart  sets  forth 
requirements  respecting  these 
procedures  and  criteria. 

§  123.403    GmeraL 

(a)  Each  State  Agency  shall 
administer  within  the  State  a  certificate 
of  need  program  meeting  the 
requirements  of  this  subpart. 


(b)  Only  the  State  Agency  (or  the 
appropriate  administrative  or  judicial 
review  body)  may  issue,  deny  or 
withdraw  certificates  of  need,  grant 
exemptions  from  certificate  of  need 
reviews,  or  determine  that  certificate  of 
need  reviews  are  not  required. 

(c)  In  issuing  or  denying  certificates  of 
need  or  in  withdrawing  certificates  of 
need,  the  State  Agency  shall  lake  into 
account  recommendations  made  by 
health  systems  agencies  under  Subpart 
D  of  Pari  122  of  this  title. 

(d)  Each  decision  of  the  State  Agency 
(or  the  appropriate  administrative  or 
judicial  review  body)  to  issue  a 
certificate  of  need  must  be  co::sislent 
with  the  State  health  plan,  except  in 
emergency  circumstances  that  pose  an 
imminent  threat  to  public  health. 

(e)  Each  decision  of  a  Stale  Agertcy  to 
issue,  deny,  or  withdraw  a  certificate  of 
need  must  be  based  (1)  on  the  review  by 
the  State  Agency  conducted  in 
accordance  with  procedures  and  criteria 
it  has  adopted  under  this  subpart,  and 
(2)  on  the  record  of  the  administrative 
proceedings  held  on  the  application  for 
the  certificate  or  the  State  Agency's 
proposal  to  withdraw  the  certificate. 
Each  decision  of  a  State  Agency  to  grant 
or  deny  an  exemption  under  §  123.405 
(HMOs)  must  be  made  in  accordance 
with  the  State  Agency's  procedures  for 
reviewing  applications  for  exemptions 
and  must  be  based  solely  on  the  record 
of  the  administrative  proceedings  held 
on  the  application. 

§  123.404    Scope  of  certificate  of  need 
review  programs. 

(a)  Required  coverage.  The  Stale 
certificate  of  need  program  must  apply  ' 
to  the  obligation  of  capital  expenditures, 
the  offering  of  new  institutional  health 
services,  and  the  acquisition  of  major 
medical  equipment.  For  purposes  of  this 
subpart,  "the  obligation  of  capital 
expenditures,  offering  of  new 
institutional  health  services,  and 
acquisition  of  major  medical  equipment" 
means  the  following: 

(1)  Capital  expenditures  that  exceed 
the  expenditure  minimum.  The 
obligation  by  or  on  behalf  of  a  health 
care  facility  of  any  capital  expenditure 
(other  than  to  acquire  an  existing  health 
care  facility)  that  exceeds  the 
expenditure  minimum  for  capital 
expenditures  (or  any  lesser  amount  the 
Stale  may  specify).  The  cost  of  any 
studies,  surveys,  designs,  plans,  working 
drawings,  specifications,  and  other 
activities  essential  to  the  acquisition, 
improvement,  expansion,  or  replacement 
of  any  plant  or  equipment  with  respect 
to  which  an  expenditure  is  made  shall 
be  included  in  determining  if  the 


Federal  Register  /  Vol.  50.  No.  9  /  Monday.  January  14.  1985  /  Rules  and  Regulations 2015 


expenditure  exceeds  the  expenditure 
minimum.  (Note  that  the  acquisition  of 
an  existing  health  care  facility  may  be 
subject  to  review  as  provided  for  under 
§  123.404(a)(5)). 

(2)  Bed  capacity.  The  obligation  of 
any  capital  expenditure  by  or  on  behalf 
of  a  health  care  facility  which 
substantially  changes  die  bed  capacity 
of  the  facility  with  respect  to  which  the 
expenditure  is  made. 

(3)  Health  services,  (i)  The  obligation 
of  any  capital  expenditure  by  or  on 
behalf  of  a  health  care  facility  which 
substantially  changes  the  health 
services  of  such  facility,  or  (ii)  The 
addition  of  a  health  service  which  is 
offered  by  or  on  behalf  of  the  health 
care  facility  which  was  not  offered  by  or 
on  behalf  of  the  facility  within  a  period 
determined  by  the  State  Agency  before 
the  service  would  be  offered,  and  which 
entails  annual  operating  costs  of  at  least 
the  expenditure  minimum  for  annual 
operating  costs. 

(4)  Major  medical  equipment,  (i)  The 
acquisition  by  any  person  of  major 
medical  equipment  that  will  be  owned 
by  or  located  in  a  health  care  facility:  or 

(ii)  The  acquisition  by  any  person  of 
major  medical  equipment  not  owned  by 
or  located  in  a  health  care  facility,  if  (A) 
the  notice  of  intent  required  by 
§  123.406(a)  is  not  filed  in  accordance 
with  that  paragraph,  or  (D)  the  State 
Agency  finds,  within  30  days  after  the 
date  it  receives  a  notice  in  accoi dance 
with  §  123.406(a),  that  the  equipment 
will  be  used  to  provide  services  for 
inpatients  of  a  hospital. 

(iii)  An  acquisition  of  major  medical 
equipment  need  not  be  reviewed  if  it 
will  be  used  to  provide  services  to 
inpatients  of  a  hospital  only  on  a 
temporary  basis  in  the  case  of  (A)  a 
natural  disaster,  (B)  a  major  accident  or 
(C)  equipment  failure. 

(iv)  A  State  program  that  did  not,  by 
September  30, 1982,  cover  major  medical 
equipment  not  owned  by  or  located  in  a 
health  care  facility  beyond  the  minimum 
coverage  required  by  this  subparagraph 
may  not  be  changed  to  include 
additional  requirements  for  coverage  of 
this  equipment. 

(5)  Acquisitions  of  health  care 
facilities,  (i)  Except  as  provided  in 

§  123.405(b)  (HMOs),  the  obligation  of  a 
capital  expenditure  by  any  person  to 
acquire  an  existing  health  cure  facility 
(A)  if  the  notice  of  intent  required  at 
§  123.406(b)  is  not  filed  in  accordance 
with  that  paragraph,  or  (B)  if  the  State 
Agency  finds,  within  30  days  after  the 
date  it  receives  a  notice  m  accordance 
with  §  123.406(b).  that  the  services  or 
bed  capacity  of  the  facility  will  be 
changed  in  being  acquired. 


(ii)  Each  State  Agency  shall  specify, 
for  purposes  of  the  preceding  sentence, 
what  activities  result  in  a  change  in  the 
services  or  bed  capacity  of  a  health  care 
facility. 

(b)  Leases,  donations,  and  transfers. 
An  acquisition  by  donation,  lease, 
transfer,  or  comparable  arrangement 
must  be  reviewed  if  the  acquisition 
would  be  subject  to  review  under 
paragraph  (a)  of  this  section  if  made  by 
purchases.  An  acquisition  for  less  than 
fair  market  value  must  be  reviewed  if 
the  acquisition  at  fair  market  value 
would  be  subject  to  review  under 
paragraph  (a)  of  this  section. 

(c)  Incurring  an  obligation.  No  person 
may  incur  an  obligation  for  a  capital 
expenditure  that  is  subject  to  review 
under  paragraphs  (a)(1),  (a)(2),  (a)(3)(i), 
or  (a)(5)  of  this  section  without 
obtaining  a  certificate  of  need  for  the 
capital  expenditure. 

{d)(l)  Research  activities.  The  State 
certificate  of  need  program  need  not 
apply  to  the  acquisition  by  a  health  care 
facility  of  major  medical  equipment  to 
be  used  solely  for  research,  the  offering 
of  an  institutional  health  service  by  a 
health  care  facility  solely  for  research, 
or  the  obligation  of  a  capital 
expenditure  by  a  health  care  facility  to 
be  made  solely  for  research  if  the 
acquisition,  offering,  or  obligation  does 
not — (i)  affect  the  charges  of  the  facility 
for  the  provision  of  medical  or  other 
patient  care  services  other  than  the 
services  which  are  included  in  the 
research;  (ii)  substantially  change  the 
bed  capacity  of  the  facility;  or  (iii) 
substantially  change  the  medical  or 
other  patient  care  services  or  the  facility 
which  were  offered  before  the 
acquisition,  offering,  or  obligation. 

(2)(i)  Before  a  health  care  facility 
acquires  major  medical  equipment  to  be 
used  solely  for  research,  offers  an 
institutional  health  service  solely  for 
research,  or  obligates  a  capital 
expenditure  solely  for  research,  the 
health  care  facility  shall  notify  in 
writing  the  State  Agency  of  the  State  in 
which  the  facility  is  located  of  the 
facility's  intent  and  the  use  to  be  made 
of  the  medical  equipment,  institutional 
health  service,  or  capital  expenditure. 

(ii)  Paragraph  (d)(1)  of  this  section 
does  not  apply  with  respect  to  the 
acquisition  of  major  medical  equipment, 
the  offering  of  institutional  health 
services,  or  the  obligation  of  a  capital 
expenditure  if — (A)  the  notice  required 
by  paragraph  (d)(2](i)  of  this  section  is 
not  filed  with  the  State  Agency,  or  (B) 
the  State  Agency  finds,  within  60  days 
after  the  date  it  receives  a  notice  in 
accordance  with  paragraph  {d)(2)(i)  of 
this  section  that  the  acquisition,  offering, 
or  obligation  will  have  the  effect  or 


make  a  change  described  in  paragraph 
(d)(1)  (i),  (ii),  or  (iii)  of  this  section. 

(3)  If  major  medical  equipment  is 
acquired,  an  institutional  health  service 
is  offered,  or  a  capital  expenditure  is 
obligated  and  a  certificate  of  need  is  not 
required  for  the  acquisition,  offering,  or 
obligation  as  provided  in  paragraph 
(d)(1)  of  this  section,  the  equipment,  the 
service,  or  equipment  or  facilities 
acquired  through  the  obligation  of  the 
capital  expenditure,  may  not  be  used  in 
such  a  manner  as  to  have  the  effect  or  to 
make  a  change  described  in  paragraph 
(d)  (1)  (i).  (ii),  or  (iii)  of  this  section 
unless  the  State  Agency  issues  a 
certificate  of  need  approving  such  use. 

(4)  For  purposes  of  this  paragraph,  the 
term  "solely  for  research"  includes 
patient  care  provided  on  an  occasional 
and  irregular  basis  and  not  as  part  of  a 
research  program. 

(.Approved  by  Office  of  Management  and 
Budget  under  Control  Number  0915-0070) 

§  123.405    Healtti  maintenance 
orsanizations  (HMOs). 

(a)  Required  coverage.  With  respect 
to  an  HMO  or  a  health  care  facility      - 
controlled,  directly  or  indirectly,  by  an 
HMO  or  combination  of  HMOs,  the 
State  Agency  shall  review  any  activity 
specified  in  §123.404  which  is 
imdertaken  by  or  on  behalf  of  an 
inpatient  health  care  facility  (unless 
these  activities  are  exempt  under 
paragraph  (b)(1)  of  this  section).  In 
addition,  the  State  Agency  shall  review 
the  acquisition  of  major  medical 
equipment  by  an  ambulatory  care 
facility  of  an  HMO  to  the  extent 
required  by  §  123.404(a)(4) 'and 
§  123.404(d)(2)  (unless  the  acquisition  is 
exempt  under  paragraph  (b)(1)  of  this 
section).  A  State  program  may  not 
exceed  the  coverage  specified  in  this 
paragraph. 

Explanatory  note.— A  list  of  examples 
illustrating  this  coverage  follows:  (1)  Miijor 
medical  equipment  acquired  by  HMOs  which 
is  not  owned  by  or  located  in  a  health  care 
facility  and  which  is  used  primarily  for 
inpatients  of  a  hospital  must  be  reviewed 
(unless  the  project  is  exempt);  further,  major 
medical  equipment  acquired  by  an  HMO  and 
located  in  a  health  care  facility  must  be 
reviewed  (unless  the  project  is  exempt).  (2)  A 
capital  expenditure  for  an  ambulatory  clinic 
proposed  by  an  HMO  where  the  proposed 
expenditure  is  not  by  or  on  behalf  of  an 
inpatient  health  care  facility  is  not  subject  to 
review.  (3)  The  establishment  of  an  HMO  is 
not  subject  to  certificate  of  need  review.  (4) 
Any  capital  expenditure  exceeding  the 
expenditure  minimum  by  or  on  behalf  of  an 
HMO's  inpatient  health  care  facility  must  be 
reviewed  (unless  the  project  is  exempt).  \Ti]  A 
capital  expenditure  associated  with  a 
substantial  change  in  the  l>ed  capacity  of  an 
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(LMO's  hospital  must  be  reviewed  (unless  the 
project  is  exempt). 

(b)  Exemptions — (1)  Exeryptions  from 
review.  The  Slate  Agency  shall  exempt 
from  review  any  activity  described  in 
paragraph  (a)  of  this  section  if  the 
applicant  meets  the  requirements  of 
paragraph  (b)(2)  of  this  section  and  if 
the  activity  is  proposed  to  be 
undertaken  by: 

(i)  An  HMO  or  a  combination  of 
HMOs  if  (A)  the  facility  in  which  the 
serxice  will  be  provided  is  or  will  be 
geographically  located  so  that  the 
service  will  be  reasonably  accessible  to 
individuals  enrolled  in  the  HMO  or 
combination  of  the  HMOs  and  (B)  at 
least  75  percent  of  the  patients  who  can 
reasonably  be  expected  to  receive  the 
health  service  will  be  individuals 
enrolled  with  the  HMO  or  HMOs  in  the 
combination:  or 

(ii)  A  health  care  facility  if  (a)  the 
facility  primarily  provides  or  will 
provide  inpatient  health  services.  (B)  the 
facility  is  or  will  be  controlled,  directly 
or  indirectly,  by  an  flMO  or  a 
combination  of  HMOs  (C)  the  facility  is 
or  will  be  geographically  located  so  that 
the  service  will  be  reasonably 
accessible  to  the  individual  enrolird  in 
the  HMO  or  combination,  and  (D)  at 
least  75  percent  of  the  patients  who  can 
reasonably  be  expected  to  receive  the 
health  service  will  be  indi\iduals 
enrolled  with  the  HMO  or  HMOs  in  the 
combination:  or 

(iii)  A  health  care  facihty  (or  portion 
thereof)  if  (A)  the  facility  is  or  will  be 
leased  by  an  HMO  or  combination  of 
HMOs  which  has.  on  the  date  the 
appliration  is  submitted  under 
panigiaph  (b)(2)  of  this  section,  at  least 
fifteen  years  remaining  in  the  term  of  the 
lease.  (B)  the  facility  is  or  will  be 
geographically  located  so  that  the 
service  will  be  reasonably  accessible  to 
the  enrolled  individuals,  and  (C)  at  least 
75  percent  of  the  patients  who  can 
reasonably  be  expected  to  receive  the 
health  service  will  b^  individuals 
enrolled  with  the  HMO. 

(2)  Application  for  exemption,  (i)  An 
activity  of  an  HMO.  combination  of 
HMOs,  or  health  care  facility  shall  not 
be  exempt  under  paragraph  (b)(1)  of  this 
section  unless — 

(A)  The  applicant  has  submitted,  at 
the  time  and  in  the  form  and  manner 
prescribed  by  the  State  Agency,  an 
application  for  an  exemption  to  the 
State  Agency  and  the  appropriate  health 
systems  agency. 

(B)  The  application  contains  the 
information  respecting  the  HMO. 
combination,  or  facility  and  the 
proposed  offering,  acquisition,  or" 
obligation  that  the  State  Agency  may 


require  to  determine  if  the  HMO  or 
combination  meets  the  requirements  of 
paragraph  (b)(1)  of  this  section  or  the 
facility  meets  or  will  meet  those 
requirements,  and 

(C)  The  State  Agency  approves  the 
application. 

(ii)  The  State  Agency  shall  approve  an 
application  submitted  under  this 
paragraph  if  the  applicable  requirements 
of  paragraph  (b)(l )  of  this  section  have 
been  met  or  will  be  met  on  the  date  the 
proposed  activity  for  which  an 
exemption  was  requested  will  be 
undertaken. 

(3)  Sale,  lease,  acquisition,  or  use  of 
exempt  facilities  or  equipment.  The 
Slate  program  must  provide  that  a 
health  care  facility  (or  portion  thereof) 
or  medical  equipment  for  which  an 
exemption  was  granted  under  paragraph 
(b)(1)  of  this  section  may  not  be  sold  or 
leased,  a  controlling  interest  in  the 
facility  or  equipment  or  in  a  lease  of  the 
facility  or  equipment  may  not  be 
acquired,  and  a  health  care  facility 
described  in  paragraph  (b)(1)(iii)  of  this 
section  which  was  exempted  under 
paragraph  (b)(1)  of  this  section  may  not 
be  used  by  any  person  other  than  the 
lessee  described  in  paragraph  (b)(1)(iii). 
unless. 

(i)  The  State  Agency  issues  a 
certificate  of  need  for  the  sale,  lease, 
acquisition,  or  use.  or 

(ii)  The  State  Agency  determines, 
upon  application,  that  with  respect  to 
the  facility  or  equipment,  the  entity 
which  intends  to  buy  or  lease  the  facility 
or  equipment,  or  acquire  the  controlling 
interest  in  it.  or  which  intends  to  use  it 
meets  the  requirements  of  paragraph 
(b)(1)(i)  (A)  and  (B)  of  this  section  or:  the 
entity  is  a  health  care  facility  which 
meets  the  requirements  of  paragraph 
(b)(1)(ii)  (A)  and  (C)  of  this  section,  and 
with  respect  to  its  patients  meets  the 
requirements  of  (b)(1)(ii)(D)  of  this 
section. 

(4)  Method  of  payment.  The  method  of 
payment  for  services  (i.e..  prepaid  or 
fee-for-service)  is  not  relevant  in 
determining  whether  an  activity  is 
subject  to  review  under  this  subpart. 

(c)  Inclusion  in  health  plans.  In  an 
HMO  or  a  health  care  facility  which  is 
controlled,  directly  or  indirectly,  by  an 
HMO  applies  for  a  certificate  of  need,  a 
State  Agency  may  not  disapprove  the 
application  solely  because  the  proposal 
is  not  discussed  in  the  applicable  health 
systems  plan,  annual  implementation 
plan.  0*1  State  health  plan. 

(d)  Required  approval. 
Notwithstanding  general  review  criteria 
established  in  accordance  with 

S  123.412.  if  an  HMO  or  a  health  care 
facility  which  is  controlled,  directly  or 
indirectly,  by  an  HMO  applies  for  a 


certificate  of  need,  the  State  Agency 
shall  approve  the  application  if  it  finds 
(in  accordance  with  §  123.412(a)(12)) 
that  (1)  approval  of  the  application  is 
required  to  meet  the  needs  of  the 
members  of  the  HMO  and  of  the  new 
members  which  the  HMO  can 
reasonably  be  expected  to  enroll,  and 
(2)  the  HMO  is  unable  to  provide, 
through  services  or  facilities  which  can 
reasonably  be  expected  to  be  available 
to  the  HMO.  its  health  services  in  a 
reasonable  and  cost-effective  manner 
which  is  consistent  with  the  basic 
method  of  operations  of  the  HMO  and 
which  makes  these  services  available  on 
a  long-term  basis  through  physicians 
and  other  health  professionals 
associated  with  it. 

(e)  Sale,  acquisition,  or  lease  of 
approved  facilities  or  equipment.  The 
State  program  must  provide  that  except 
as  provided  in  paragraph  (b)(2)  of  this 
section  and  notwithstanding  §  123.406.  a 
health  care  facility  (or  portion  thereof) 
or  medical  equipment  for  which  a 
certificate  of  need  was  issued  under  this 
section  may  not  be  sold  or  leased,  and  a 
controlling  interest  in  the  facility  or 
equipment  or  in  a  lease  of  the  facility  or 
equipment  may  not  be  acquired,  unless 
the  State  Agency  issues  a  certificate  of 
need  for  the  sale,  acquisition  or  lease. 

I  Approved  by  Office  of  Management  and 
Budget  Control  Number  0915-0070) 

§  123.406    Nobca  of  intent 

The  State  program  must  provide  as 
follows: 

(a)  Major  medical  equipment.  At  least 
30  days  before  any  person  enters  into  a 
contract  to  acquire  major  medical 
equipment  which  will  not  be  owned  by 
or  located  in  a  health  care  facility,  the 
person  shall  notify  the  State  Agency  of 
the  State  in  which  the  equipment  will  be 
located  and  the  appropriate  health 
systems  agency  of  the  person's  intent  to 
acquire  the  equipment  and  of  the  use 
that  will  be  made  of  the  equipment  (see 
S  123.404(a)(4)(ii)).  The  notice  must  be  in 
writing  and  contain  all  information  the 
State  Agency  requires  in  accordance 
with  §  123.4io(a)(4). 

(b)  Acquisition  of  health  care 
facilities.  At  least  30  days  before  any 
person  acquires  or  enters  into  a  contract 
to  acquire  an  existing  health  care 
facility,  the  person  shall  notify  the  State 
Agency  of  the  State  in  which  the  facility 
is  located  and  the  appropriate  health 
systems  agency  of  the  person's  intent  to 
acquire  the  facility  and  of  the  services  to 
be  offered  in  the  facility  and  its  bed 
capacity  (see  §  123.404(a)(5)).  The  notice 
must  be  made  in  writing  and  must 
contain  all  information  the  State  Agency 
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requires  in  accordance  with 
§  123.410(a)(4). 

(c)  Construction  projects.  The  State 
Agency  shall  have  procedures  for 
persons  proposing  construction  projects 
to  submit  to  the  State  Agency  and  the 
appropriate  health  systems  agency,  as 
early  as  possible  in  the  course  of 
planning  the  project,  a  notice  of  intent  in 
as  much  detail  as  may  be  necessary  to 
inform  the  agencies  of  the  scope  and  the 
nature  of  the  project. 

(d)  Actions  undertaken  solely  for 
research.  If  the  State  program  exempts 
from  review  research  activities  as 
provided  in  §  123.404(d).  at  least  60  days 
before  a  health  care  facility  (1)  acquires 
major  medical  equipment,  (2)  offers  an 
institutional  health  service  or  (3) 
obligates  a  capital  expenditure,  solely 
for  research  purposes,  the  health  care 
facility  shall  notify  the  State  Agency  of 
the  State  in  which  the  equipment  will  be 
located,  the  institutional  health  service 
will  be  offered,  or  the  capital 
expenditure  will  be  obligated  and  the 
appropriate  health  systems  agency  of 
the  health  care  facility's  intent  to 
acquire,  to  offer  or  to  obligate.  The 
notice  must  be  made  in  writing  and  must 
contain  all  information  the  State  Agency 
requires  in  accordance  with 

§  123.410(a)(4). 

S  123.407    Required  approvals. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  State  Agency 
shall  issue  a  certificate  of  need  for  a 
proposed  capital  expenditure  if 

(1)  The  capital  expenditure  is  required 
(i)  to  eliminate  or  prevent  imminent 
safety  hazard  as  defined  by  Federal. 
State,  or  local  fire,  building,  or  life  safety 
codes  or  regulations,  or  (ii)  to  comply 
with  State  licensure  standards,  or  (iii)  to 
comply  with  accreditation  or 
certification  standards  which  must  be 
met  to  receive  reimbursement  under 
Title  XVIII  of  the  Social  Security  Act  or 
payments  under  a  State  plan  for  medical 
assistance  approved  under  Title  XIX  of 
that  Act.  and 

(2)  The  State  Agency  has  determined 
that  (i)  the  facility  or  service  for  which 
the  capital  expenditure  is  proposed  is 
needed,  and  (ii)  the  obligation  of  the 
capital  expenditure  is  not  inconsistent 
with  the  State  health  plan. 

Explanatory  note. — For  applications  which 
meet  the  requirements  of  §  123.407(a).  the 
State  Agency  shall  use  procedures  and  apply 
criteria  (to  the  extent  they  are  appropriate  to 
determine  need)  as  required  by  this  subpart. 
If  the  State  Agency  determines  that  the 
facility  or  service  for  which  the  expenditure 
is  proposed  is  not  needed  (and  thus  that  the 
expenditure  to  correct  the  deficiency  is  not 
needed),  it  must  deny  the  certificate  of  need 
as  required  by  !  123.40a(a).  If  the  State 
Agency  determines  that  the  expenditure  is 


inconsistent  with  the  State  health  plan,  it 
must  deny  the  certificate  of  need  unless  there 
is  an  emergency  that  poses  an  imminent 
threat  to  public  health  (see  $  123.403(d)). 
Even  in  such  a  case,  there  is  no  requirement 
that  the  State  Agency  issue  a  certificate  of 
need.  The  State  Agency  should  consider 
alternative  means  of  dealing  with  the  threat 
to  public  health.  State  Agencies  may  wish  to 
expedite  the  review  of  applications  intended 
to  correct  deficiencies  which  pose  a  threat  to 
the  public  health.  In  so  doing.  State  .Agencies 
may  use  any  exceptions  to  the  required 
review  procedures  which  have  been 
Approved  under  §  123.411. 

(b)  Those  portions  of  a  proposed 
project  which  are  not  required  to 
eliminate  or  prevent  safety  hazards  or  to 
comply  with  certain  licensure, 
certification,  or  accreditation  standards 
are  subject  to  review  using  the  criteria 
developed  under  §  123.412. 

§  123.408    Enforcement. 

(a)  The  State  certificate  of  need 
program  must  provide  that  (1)  State 
Agencies  may  only  issue  a  certificate  of 
need  for  those  obligations  of  capital 
expenditures,  offerings  of  institutional 
health  services,  and  acquisitions  of 
major  medical  equipment  which  are 
found  to  be  needed;  and  (2)  persons  may 
only  obligate  capital  expenditures,  offer 
institutional  health  services  or  acquire 
major  medical  equipment  after  a 
certificate  of  need  is  issued  or  an 
exemption  under  §  123.405(b)  is 
obtained;  and  (3)  persons  may  not 
obligate  capital  expenditures,  offer 
institutional  health  services,  or  acquire 
major  medical  equipment  if  a  certificate 
of  need  authorizing  that  obligation, 
offering,  or  acquisition  has  been 
withdrawn  by  the  State  Agency. 

(b)  The  State  certificate  of  need 
program  must  provide  sanctions,  such  as 
the  denial  or  revocation  of  a  license  to 
operate,  civil  or  criminal  penalties,  or 
injunctive  relief,  which  the  Secretary 
finds  sufficient  to  ensure  compliance 
with  paragraph  (a)  of  this  section. 

§  123.409    Adoption  and  public  notice  of 
review  procedures  and  criteria. 

(a)  Each  State  Agency  shall  adopt, 
publish,  review  and  revise  as  necessary, 
review  procedures  and  criteria  in 
accordance  with  the  requirements  of 
this  subpart  prior  to  conducting  reviews. 

(b)  The  State  Agency,  the  Statewide 
Health  Coordinating  Council,  and  the 
health  systems  agencies  within  the  State 
shall  cooperate  in  the  development  of 
procedures  and  criteria  under  this 
subpart  to  the  extent  appropriate  to 
achieve  efficient  reviews  and  consistent 
criteria  for  reviews. 

(c)  Before  adopting  the  review 
procedures  and  criteria  required  by  this 
subpart  or  any  revisions  of  the 


procedures  and  criteria,  the  State 
Agency  shall  give  interested  persons  an 
opportunity  to  offer  comments  on  the 
procedures  and  criteria,  or  any  revisions 
thereof,  which  it  proposes  to  adopt. 

§  123.410    Procedures  for  State  Agency 
review. 

(a)  The  procedures  adopted  and  used 
by  a  State  Agency  for  conducting  the 
reviews  covered  by  this  subpart  must 
include  at  least  the  following: 

(1 )  Schedules  for  submitting 
applications.  Establishment  of  a 
schedule  for  submission  of  applications 
to  the  State  Agency. =The  schedule  must 
provide  for  the  review  of  all  completed 
applications  pertaining  to  similar  types 
of  services,  facilities,  or  equipment 
affecting  the  same  health  service  area  to 
be  considered  in  relation  to  each  other 
('•batched")  at  least  twice  a  year. 
Applications  which  satisfy  the 
requirements  of  §  123.407(a)  for  required 
approval  are  not  required  to  be  batched. 

(2)  Notification  of  the  beginning  of  a 
review.  Timely  written  notification  to 
affected  persons  of  the  beginning  of  a 
review,  and,  if  a  person  has  asked  the 
State  Agency  to  place  the  person's  name 
on  a  mailing  list  maintained  by  the  State 
Agency,  notification  to  the  person. 

(3)  Review  period.  Schedules  which 
provide  for  starting  reviews  in  a  timely 
fashion  and  which  establish  the  period 
within  which  the  State  Agency  will 
approve  or  disapprove  applications  for 
certificates  of  need  and  for  exemptions 
under  §  123.405(b). 

(i)  If.  after  a  review  has  begun,  the 
State  Agency  or  the  health  systems 
agency  requires  the  applicant  to  submit 
additional  information,  that  agency  shall 
give  the  applicant  at  least  fifteen  days  to 
submit  the  information,  and  upon 
request  of  the  applicant,  the  State 
Agency  shall  extend  its  review  period  at 
least  fifteen  days.  This  extension  must 
apply  to  all  other  applications  which 
have  been  batched  with  the  application 
for  which  additional  information  is 
required. 

(ii)  The  schedule  must  provide  that  no 
certificate  of  need  review  shall,  to  the 
extent  practicable,  take  longer  than  90 
days  from  the  date  the  review  period 
begins. 

(4)  Information  requirements. 
Provision  for  persons  subject  to  a  review 
to  submit  to  the  State  Agency,  in  the 
form  And  manner  and  containing  the     ^ 
information  which  the  State  Agency 
shall  prescribe  and  publish,  any 
information  that  the  State  Agency  may 
require  concerning  the  subject  of  the 
review. 

(i)  The  information  requirements  may 
vary  according  to  the  purpose  for  which 
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a  particular  review  is  being  conducted 
or  the  type  of  health  service  being 
reviewed. 

(ii)  The  State  Agency  may  require  no 
information  of  a  person  subject  to 
review  which  is  not  prescribed  and 
published  as  being  required 

|iii)  The  State  Agency  shall  develop 
procedures  to  ensure  that  requests  for 
information  in  connection  with  a  review 
under  this  subpart  are  limited  to  only 
that  information  which  is  necessary  for 
the  State  Agency  to  perform  the  review. 

(5)  Periodic  reports.  Submission  of 
periodic  reports  by  providers  of  health 
serv  ices  and  other  persons  subject  to 
review  respecting  the  development  of 
proposals  subject  to  review. 

(6)  Written  findings  and  conditions. 
Provision  for  written  Hndings  (including, 
as  appropriate,  the  required  Hndings 
under  §  123.405(d)  and  S  123.413(a)) 
which  state  the  basis  for  any  final 
decision  made  by  the  State  Agency. 
When  a  certificate  of  need  is  to  be 
issued,  these  findings  must  include  the 
finding  of  need  required  by 

§  123.408(a)(l|.  The  State  Agency  may 
not  make  its  final  decision  subject  to 
any  condition  unless  the  condition 
directly  relates  to  criteria  established 
under  S  123.412  or  criteria  prescribed  by 
regulation  by  the  State  Agency  in 
accordance  with  an  authorization  under 
State  law.  The  State  Agency  shall  send 
written  findings  to  the  applicant  and  to 
the  health  systems  agency  for  the  health 
service  area  in  which  the  project  is 
proposed,  and  shall  make  them 
available  to  others  upon  request. 

I")  Notification  of  the  status  of  a 
review.  Timely  notification,  upon 
request,  of  providers  of  health  services 
and  other  persons  subject  to  review 
under  this  subpart  of  the  status  of  the 
State  Agency  review,  findings  made  in 
the  course  of  the  review,  and  other 
appropriate  information  respecting  the 
review. 

(8)  Public  hearing  in  the  course  of 
review.  Provision  for  a  public  hearing  by 
the  State  Agency  in  the  course  of  agency 
review  (and  before  the  State  Agency 
makes  its  decision)  if  requested  by  any 
affected  person. 

(i)  In  a  hearing.  an>  person  shall  have 
the  right  to  be  represented  by  counsel 
and  to  present  oral  or  written  arguments 
and  evidence  relevant  to  the  matter 
which  is  the  subject  of  the  hearing.  Any 
person  affected  by  the  matter  may 
conduct  reasonable  questioning  of 
persons  who  make  relevant  factual 
allegations. 

(ii)  The  agency  shall  maintain  a  record 
of  the  hearing. 

(9)  E\  parte  contacts.  Provision  that, 
after  the  commencement  of  a  hearing 
under  paragraphs  (a)(8)  and  (a)(ll)  of 


this  section  and  before  a  decision  is 
made,  there  shall  be  no  ex  parte 
contacts  between  (i)  any  person  acting 
on  behalf  of  the  applicant  or  holder  of  a 
certificate  of  need,  or  any  person 
opposed  to  the  issuance  or  in  favor  of 
withdrawal  of  a  certificate  of  need  and 
(ii)  any  person  in  the  Stale  Agency  who 
exercises  any  responsibility  respecting 
the  application  or  withdrawal. 

(10)  Statement  of  reasons.  Provision 
that  if  the  State  Agency  makes  a 
decision  which  is  inconsistent  with  a 
recommendation  made  by  the  health 
systems  agency,  the  goals  of  the 
applicable  health  systems  plan,  or  the 
priorities  of  the  applicable  annual 
implementation  plan,  the  State  Agency 
shall  submit  to  the  health  systems 
agency  and  to  the  applicant  a  written, 
detailed  statement  of  the  reasons  for  the 
inconsistency. 

(11)  Public  hearings  for 
reconsideration  of  a  State  Agency 
decision.  Provision  that  any  person  may. 
for  good  cause  shown  (as  determined  by 
the  State  Agency),  request  in  writing  a 
public  hearing  for  purposes  of 
reconsideration  by  the  State  Agency  of 
its  decision. 

(i)  The  State  Agency  shall  make 
written  findings  which  state  the  basis 
for  its  decision. 

(it)  A  decision  of  the  State  Agency 
following  a  public  hearing  under  this 
subparagraph  shall  be  considered  a 
decision  of  the  State  Agency  for 
purposes  of  paragraphs  (a)('6).  (a)(7). 
(a)(10).  (a)(13).  (a)(14).  and  (a)(15)  of  this 
section. 

Note. — Nothing  in  these  regulations 
requires  that  a  person  must  request  a  public 
hearing  for  reconsideration  of  a  Stale  Agency 
decision  before  obtaining  administrative 
review  (see  paragraph  (a)(13)  of  this  section) 
or  judicial  review  (see  paragraph  (a)(14)  of 
this  section).  However,  it  i.s  possiliie  that 
applicable  State  law  imposes  such  a 
requirement. 

(12)  Maximums  on  capital 
espcnditures.  Provision  that,  in  issuing  a 
certificate  of  need,  the  State  Agency 
shall  specify  the  maximum  capital 
expenditure  which  may  be  obligated 
under  the  certificate.  The  State  Agency 
shall  (i)  prescribe  the  method  used  to 
determine  capital  expenditure 
maximums,  (ii)  establish  procedures  to 
monitor  capital  expenditures  obligated 
under  certificates,  and  (iii)  establish 
procedures  to  review  projects  for  which 
the  capital  expenditure  maximum  is 
exceeded  or  expected  to  be  exceeded. 

(13)  Review  of  State  Agency 
decisions.  Provision  that  upon  request  of 
any  affected  person,  the  decision  of  the 
State  Agency  to  issue,  deny,  or 
withdraw  a  certificate  of  need  or  to 
grant  or  deny  an  exemption  shall  be 


reviewed,  under  an  appeals  mechanism 
consistent  with  State  law  governing  the 
practices  and  procedures  of 
administrative  agencies,  or.  if  there  is  no 
such  State  law.  by  an  entity  (other  than 
the  State  Agency)  designated  by  the 
Governor. 

(i)  The  State  Agency  shall  send  the 
written  findings  of  the  reviewing  entity 
to  the  person  proposing  the  project,  the 
person  requesting  the  review,  the 
appropriate  health  systems  agency,  and 
to  others  upon  request. 

(ii)  The  decision  of  the  reviewing 
entity  shall  be  considered  the  final 
decision  of  the  State  Agency.  However, 
if  permitted  by  applicable  State  law,  the 
reviewing  entity  may  remand  the  matter 
to  the  State  Agency  for  further  action  or 
consideration. 

Note. — Nothing  in  these  regulations 
requires  that  a  person  must  request 
administrative  review  before  obtaining 
judicial  review  (see  paragraph  |a)(14)  of  this 
section).  However,  it  is  possible  that 
applicable  State  law  imposes  such  a 
requirement 

[14]  /udicial  review.  Provision  that 
any  person  adversely  affected  by  a  final 
decision  of  a  State  Agency  with  respect 
to  a  certificate  of  need  or  an  application 
for  an  exemption  may,  within  a 
reasonable  period  of  time  after  the 
decision  is  made  (and  any 
administrative  review  of  it  completed), 
obtain  judicial  review  of  it  in  an 
appropriate  State  court. 

(i)  The  State  court  shall  affirm  the 
decision  of  the  State  Agency  unless  it 
finds  it  to  be  arbitrary  or  capricious  or 
not  made  in  compliance  with  applicable 
law. 

(ii)  Where  State  law  governing  the 
practices  and  procedures  of 
administrative  agencies  provides  that 
review  of  State  Agency  decisions  (as 
required  by  paragraph  (a)(13)  of  this 
section)  is  to  be  carried  out  by  an 
appropriate  State  court,  this 
subparagraph  does  not  require  that  the 
State  Agency  provide  for  any  further 
judicial  review. 

(15)  Regular  reports  of  the  State 
Agency.  Preparation  and  publication  of 
regular  reports  by  the  State  Agency  of 
the  reviews  being  conducted  (including 
a  statement  concerning  the  status  of 
each  review)  and  of  the  reviews 
completed  by  the  agency  since  the 
publication  of  the  last  report  and  a 
general  statement  of  the  findings  and 
decisions  made  in  the  course  of  those 
reviews. 

(16)  Public  access.  Access  by  the 
general  public  to  all  applications 
reviewed  by  the  State  Agency  and  to  all 
other  written  materials  essential  to  any 
State  Agency  review. 
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(17)  Failure  to  act  on  an  application 
within  the  required  time.  Provision  that 
if  the  State  Agency  fails  to  approve  or 
disapprove  an  application  for  a 
certificate  of  need  or  an  exemption 
under  \  123.405(b)  within  the  applicable 
period,  the  applicant  may,  within  a 
reasonable  period  of  time  following  the 
expiration  of  that  period,  bring  an  action 
in  an  appropriate  State  court  to  require 
the  State  Agency  to  approve  or 
disapprove  the  application.  A  certificate 
of  need  or  an  exemption  may  not  be 
issued  or  denied  solely  because  the 
State  Agency  failed  to  reach  a  decision. 

(18)  Withdrawal  ofo  certificate  of 
need.  Provision  that  an  application  for  a 
certificate  of  need  shall  specify  the  time 
the  applicant  will  require  to  make  the 
service  or  equipment  available  or  to 
complete  the  project  and  a  timetable  for 
making  the  service  or  equipment 
available  or  to  complete  the  project. 
After  the  issuance  of  a  certiflcate  of 
need,  the  State  Agency  shall 
periodically  review  the  progress  of  the 
holder  of  the  certificate  in  meeting  the 
timetable  specified  in  the  approved 
application.  If  on  the  basis  of  this  review 
the  State  Agency  determines  that  the 
holder  of  a  certificate  is  not  meeting  the 
timetable  and  is  not  making  a  good  faith 
effort  to  meet  it,  the  State  Agency  may, 
after  considering  any  recommendation 
made  by  the  appropriate  health  systems 
agency,  withdraw  the  certificate.  In 
withdrawing  a  certificate  of  need,  the 
State  Agency  shall  follow  the 
procedures  at  paragraphs  (a)(2),  (a)(6], 
(a)(7),  (a)(8),  (a)(9),  (a)(10),  (a)(ll). 
(a)(13),  (a)(14),  and  (a)(15)  of  this 
section. 

(b)  Procedures  adopted  for  reviews  in 
accordance  with  paragraph  (a)  of  this 
section  may  vary  according  to  the 
purpose  for  which  a  particular  review  is 
being  conducted  or  the  type  of  health 
service  being  reviewed. 

(c)  The  procedures  may  provide  that 
the  requirements  of  paragraph  (a)(4)  or 
(a)(5)  of  this  section  shall  be  considered 
satisfied  if  the  appropriate  health 
systems  agency  has  provided  for  the 
corresponding  procedure  found  at 

S  122.308(a)  (4)  or  (5)  of  this  title.  The 
procedures  of  paragraph  (a)(8)  of  this 
section  shall  be  considered  satisfied  if 
the  State  Agency  delegates  the  hearing 
responsibility  to  the  appropriate  health 
systems  agency  and  the  health  systems 
agency  follows  the  procedures  at 
paragraph  (h)(8]  of  this  section. 

(Approved  by  Office  of  Management  and 
Budget  Control  Number  0915-0070) 

9  123.41 1    Exceptions  to  use  of 
procedures. 

(a)  The  Secretary  may  approve  an 
exception  to  any  of  the  required  review 


procedures  under  §  123.410  either  in 
response  to  a  written  request  from  a 
State  Agency  or  as  a  general  exception 
of  which  any  State  Agency  may  avail 
itself.  In  approving  a  general  exception, 
the  Secretary  will  establish  substitute 
procedures  where  appropriate. 

(b)  Before  approving  the  request,  the 
Secretary  will  determine  that  the 
procedures  which  will  be  used  are 
consistent  with  the  purposes  of  the  Act 
and  will  not  adversely  and  substantially 
affect  the  rights  of  affected  persons. 

§  123.412    Criteria  for  State  Agency  review, 
(a)  The  State  Agency  shall  adopt,  and 
use  as  applicable,  specific  criteria  for 
conducting  the  reviews  covered  by  this 
subpart.  The  criteria  must  be  based  only 
on  the  following  general  considerations, 
except  that  the  State  Agency  may 
include  any  additional  criteria  which  it 
prescribes  by  regulation  in  accordance 
with  and  authorization  under  State  law. 
In  the  case  of  an  HMO  or  an  ambulatory 
care  facility  or  health  care  facility 
controlled,  directly  or  indirectly,  by  an 
HMO  or  combination  of  HMOs,  the 
criteria  must  be  based  only  on  the 
considerations  set  forth  in  paragraph 
(a)(12)  of  this  section. 

(1)  The  relationship  of  the  Health 
services  being  reviewed  to  the 
applicable  health  systems  plan,  annual 
implementation  plan,  and  State  health 
plan. 

(2)  The  relationship  of  services 
reviewed  to  the  long-range  development 
plan  (if  any)  of  the  person  providing  or 
proposing  the  services. 

(3)  The  availability  of  less  costly  or 
more  effective  alternative  methods  of 
providing  the  services  to  be  offered, 
expended,  reduced,  relocated,  or 
eliminated. 

(4)  The  immediate  and  long-term 
financial  feasibility  of  the  proposal,  as 
well  as  the  probable  effect  of  the 
proposal  on  the  costs  of  and  charges  for 
providing  health  services  by  the  person 
proposing  the  service. 

(5)(i)  The  need  that  the  population 
served  or  to  be  served  has  for  the 
services  proposed  to  be  offered  or 
expanded,  and  the  extent  to  which  all 
residents  of  the  area,  and  in  particular 
low  income  persons,  racial  and  ethnic 
minorities,  women,  handicapped 
persons,  and  other  underserved  groups, 
and  the  elderly,  are  likely  to  have  access 
to  those  services. 

(ii)  In  cases,  including  those  involving 
relocation  of  a  facility  or  service,  where 
a  State  determines  that  a  reduction  or 
elimination  of  a  service  is  reviewable, 
the  extent  to  which  that  need  will  be 
met  adequately  by  the  proposed 
relocation  or  by  alternative 
arrangements,  and  the  effect  of  the 


reduction,  elimination  or  relocation  of 
the  service  on  the  ability  of  low  income 
persons,  racial  and  ethnic  minorities, 
women,  handicapped  persons,  and  other 
underserved  groups,  and  the  elderly,  to 
obtain  needed  health  care. 

(6)  The  contribution  of  the  proposed 
service  in  meeting  the  health  related 
needs  of  members  of  medically 
underserved  groups  which  have 
traditionally  experienced  difficulties  in 
obtaining  equal  access  to  health 
services  (for  example,  low  income 
persons,  racial  and  ethnic  minorities, 
women,  and  handicapped  persons), 
particularly  those  needs  identified  in  the 
applicable  health  systems  plan,  annual 
implementation  plan,  and  State  health 
plan  as  deserving  of  priority.  For  the 
purpose  of  determining  the  extent  to 
which  the  proposed  service  will  be 
accessible,  the  State  Agency  shall 
consider: 

(i)  The  extent  to  which  medically 
underserved  populations  currently  use 
the  applicant's  services  in  comparison  to 
the  percentage  of  the  population  in  the 
applicant's  service  area  which  is 
medically  underserved,  and  the  extent 
to  which  medically  underserved 
popuIations.are  expected  to  use  the 
proposed  services  if  approved; 

(ii)  The  performance  of  the  applicant 
in  meeting  its  obligation  under 
applicable  civil  rights  statutes 
prohibiting  discrimination  on  the  basis 
of  race,  color,  national  origin,  handicap, 
sex  (in  education  programs),  and  age. 
and  implementing  regulations  45  CFR 
Parts  80,  84,  86  and  91,  and  obligations 
(if  any)  concerning  community  service 
and  the  provision  of  uncompensated 
care  pursuant  to  42  CFR  Part  124 
(including  the  existence  of  any  civil 
rights  access  complaints  against  the 
applicant); 

(iii)  The  extent  to  which  Medicare, 
Medicaid  and  medically  indigent 
patients  are  served  by  the  applicant; 
and 

(iv)  The  extent  to  which  the  applicant 
offers  a  range  of  means  by  which  a 
person  will  have  access  to  its  services 
(e.g.,  outpatient  services,  admission  by 
house  staff,  admission  by  personal 
physician). 

Note. — Where  appropriate,  the  State 
Agency  may  also  consider  other  access 
issues,  such  as:  (1)  The  extent  to  which  the 
applicant  grants  medical  staff  privileges  to 
physicians  who  serve  the  medically 
underserved;  and  (2)  the  extent  to  which  the 
applicant  takes  action  necessary  to  remove 
barriers  that  limit  access  to  the  health 
services  of  the  applicant.  These  barriers  may 
include  unavailability  of  public 
transportation;  absence  of  translation 
services  where  a  substantial  portion  of  the 
population  of  the  health  service  area  does  not 
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spPdk  English  as  its  prirvdry  lanjiuiige: 
huilding  designs  thai  subslantiallv  hinder  usf 
of  the  facility;  and  nnancial. barriers  (e.g., 
preadmission  deposits). 

|7)  The  relationship  of  the  8er\ices 
proposed  to  be  pro\  ided  to  the  existing 
health  care  system  of  the  area  in  which 
the  services  are  proposed  to  be 
provided. 

(8)  The  availability  of  resources 
(including  health  personnel, 
management  personnel,  and  funds  for 
capital  and  operating  needs)  fur  the 
pro\  ision  of  the  services  proposed  to  be 
provided  and  the  need  for  alternative 
uses  of  these  resources  as  identified  by 
the  applicable  health  systems  plan. 
annual  implementation  plan  or  State 
health  plan. 

(9|  The  effect  of  the  means  proposed 
for  the  delivery  of  health  services  on  the 
clinical  needs  of  health  professional 
triiining  programs  in  the  area  in  which 
the  services  are  to  be  provided. 

(10)  If  proposed  health  ser\-ices  are  to 
be  available  in  a  limited  number  of 
facilities,  the  extent  to  which  the  health 
professions  schools  in  the  area  wilt  have 
access  to  the  serv  ices  for  training 
purposes. 

(11)  Special  needs  and  circumstances 
of  those  entities  which  provide  a 
substantial  portion  of  their  scr\  ices  or 
resources,  or  both,  to  individuals  not 
residing  in  the  health  service  areas  in 
which  the  entities  are  located  or  in 
adjacent  health  service  areas.  These 
entities  may  include  medical  and  other 
health  professions  schools, 
multidisciplinary  clinics  and  specialty 
centers. 

(12)  The  special  needs  and 
circumstances  of  liMOs.  These  needs 
and  circumstances  shall  be  limited  to: 

(i)  The  needs  of  enrolled  members  and 
reasonably  anticipated  new  members  of 
the  FIMO  for  the  health  services 
proposed  to  be  provided  by  the 
Organization:  and 

[ii)  The  availability  of  the  new  health 
services  from  non-HMO  providers  or 
other  HMOs  in  a  reasonable  and  cost- 
effective  manner  which  is  consistent 
with  the  basic  method  of  operation  of 
the  FfMO.  In  asssessing  the  availability 
of  these  health  services  from  these 
providers,  the  agency  shall  consider 
only  whether  the  services  from  those 
providers: 

(A)  Would  be  available  under  a 
contract  of  at  least  five  years  duration; 

(B)  Would  be  available  and 
conveniently  accessible  through 
physicians  and  other  health 
professionals  associated  with  the  HMO. 
(For  example — whether  physicians 
associated  with  the  HMO  have  or  will 


ha\  e  full  staff  privileges  at  a  non-HMO 
hosptial): 

(C)  Would  cost  no  more  than  if  the 
services  were  provided  by  the  HMO; 
and 

(D)  Would  be  available  in  a  manner 
which  is  administratively  feasible  to  the 
HMO. 

(13)  In  the  case  of  a  construction 
project — 

(i)  The  costs  and  methods  of  the 
proposed  construction,  including  the 
costs  and  methods  of  energy  provision, 
and 

(ii)  The  probable  impact  of  the 
construction  project  reviewed  on  the 
costs  of  providing  health  services  by  the 
person  proposing  the  construction 
project  and  on  the  costs  and  charges  to 
the  public  of  providing  health  services 
by  other  persons. 

(14)  The  special  circumstances  of 
health  care  facilities  with  respect  to  the 
need  for  conserving  energy. 

(15)  In  accordance  with  section 
1502(b)  of  the  Act.  the  factors  which 
affect  the  effect  of  competition  on  the 
supply  of  the  health  services  being 
reviewed. 

(16)  Improvements  or  innovations  in 
the  Hnancing  and  delivery  of  health 
services  which  foster  competition,  in 
accordance  with  section  1502(b)  of  the 
Act.  and  serve  to  promote  quality 
assurance  and  cost  effectiveness. 

(17)  In  the  case  of  health  services  or 
facilities  proposed  to  be  provided,  the 
efficiency  and  appropriateness  of  the 
use  of  existing  services  and  facilities 
similar  to  those  proposed. 

(18)  In  the  case  of  existing  services  or 
facilities,  the  quality  of  care  pro\ided  by 
those  facilities  in  the  past. 

(19)  When  an  application  is  made  by 
an  osteopathic  or  allopathic  facility  for  a 
certificate  of  need  to  construct,  expand, 
or  modernize  a  health  care  facility, 
acquire  major  medical  equipment,  or 
add  services,  the  need  for  that 
construction,  expansion,  modernization, 
acquisition  of  equipment,  or  addition  of 
serv  ices  shall  be  considered  on  the  basis 
of  the  need  for  and  the  availability  in 
the  community  of  services  and  facilities 
for  osteopathic  and  allopathic 
physicians  and  their  patients.  The  State 
Agency  shall  consider  the  application  in 
terms  of  its  impact  on  existing  and 
proposed  institutional  training  programs 
for  doctors  of  osteopathy  and  medicine 
at  the  student,  internship  and  residency 
training  levels. 

ExpUnatory  note. — This  provision  seeks  to 
ensure  that  the  need  for  and  availiablity  of 
services  and  facilities  for  osteopathic 
physicians  and  patients  will  tie  considered. 


(b)  Slate  Agencies  shall  apply  all 
applicable  criteria  based  on  the 
considerations  listed  at  $  123.412.  - 
Criteria  adopted  for  reviews  in 
accordance  with  paragraph  (a)  of  this 
section  may  vary  according  to  the 
purpose  for  which  a  particular  review  is 
being  conducted  or  the  type  of  health 
service  reviewed. 

§  123.413    Required  finding*  on  access. 

(a)  Under  S  123.412  (a)(5)  and  (a)(6), 
the  Stale  Agency  is  requfred  to  develop 
criteria  based  on  considerations  relating 
to  the  need  of  the  population  to  be 
served  for  the  proposed  project  and  the 
extent  to  which  the  residents  of  the  area 
will  have  access  to  the  project.  For  each 
project  it  approves,  the  State  Agency 
shall  make  a  written  finding  (which        i 
shall  take  into  account  the  current 
accessibility  of  the  facility  as  a  whole) 
on  the  extent  to  which  the  project  will 
meet  the  State  Agency's  criteria 
developed  based  on  the  considerations 
in  }  123.412(a)  (5)  and  (6),  except  in  the 
following  cases:  (1)  Where  the  project  is 
one  described  in  9  123.407(a)  (projects  to 
eliminate  or  prevent  certain  imminent 
safety  hazards  or  to  comply  with  certain 
licensure  or  accreditation  standards);  or 
(2)  Where  the  project  is  a  proposed 
capital  expenditure  not  directly  related 
to  the  provision  of  health  services  or  to 
beds  or  major  medical  equipment:  or  (3) 
Where  the  project  is  proposed  by  or  on 
behalf  of  an  HMO  or  a  health  care 
facility  which  is  controlled,  directly  or 
indirectly,  by  an  HMO. 

(b)  In  any  case  where  the  State 
Agency  finds  that  an  approved  project 
does  not  satisfy  the  State  Agency's 
criteria  based  on  the  considerations  in 
S  123.412(a)  (5)  and  (6),  it  may.  if  it 
approves  the  application,  impose  the 
condition  that  the  applicant  take 
affirmative  steps  to  meet  those  criteria. 

(c)  When  this  written  finding  is 
required,  the  State  Agency,  in  evaluating 
the  accessibility  of  the  project,  must 
take  into  account  the  current 
accessibility  of  the  facility  as  a  whole.  If 
the  State  Agency  disapproves  a  project 
for  failure  to  meet  the  need  and  access 
criteria,  it  must  so  state  in  its  written 
findings  under  S  123.410(a)(6). 

(d)  In  any  case  where  the  State 
Agency  Hnds  that  a  project  does  not 
satisfy  the  State  Agency's  criteria  based 
on  the  considerations  in  §  123.412(a)  (5) 
and  (6),  it  shall  so  notify  in  writing  the 
applicant  and  the  appropriate  Regional 
Office  of  the  Department  of  Health  and 
Human  Serv  ices. 

jFR  Doc  85-980  Filed  1-11-85:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-2631-5b] 

Scttenectady/Nlskayuna  Aquifer 
System  in  Sctienectady,  Saratoga;  and 
AllMny  Counties,  NY;  Sole  Source 
Aquifer;  Final  Detennination 

AGENCY:  Environmental  Protection 
Agency. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
pursuant  to  Section  1424(e)  of  the  Safe 
Drinking  Water  Act.  the  Administrator 
of  the  U.S.  Environmental  Protection 
Agency  (EPA)  has  determined  that  the 
Schenectady/Niskayuna  Aquifer 
System,  underlying  portions  of  Albany, 
Saratoga  and  Schenectady  Counties. 
New  York,  is  the  sole  or  principal  source 
of  drinking  water  for  Ballston  (Lake), 
Burnt  Hills.  Charlton.  Glenville. 
Niskayuna.  Rexford,  Rotterdam. 
Schenectady  and  Scotia  and  that  this 
aquifer,  if  contaminated  would  create  a 
significant  hazard  to  public  health.  As  a 
result  of  this  action.  Federal  Hnancially 
assisted  projects  constructed  in  the 
Schenectady/Niskayuna  Area  and  its 
stream  flow  source  zone  (upstream 
portions  of  the  Mohawk  River  drainage 
basin)  will  be  subject  to  EPA  review  to 
ensure  that  these  projects  are  designed 
and  constructed  so  that  they  do  not 
create  a  significant  hazard  to  public 
health. 

DATES:  This  detennination  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1:00  p.m.  eastern  time  on 
January  28. 1985.  This  determination 
shall  become  effective  on  February  27. 
1985. 

AOORESSES:  The  data  on  which  these 
findings  are  based  are  available  to  the 
public  and  may  be  inspected  during 
normal  business  hours  at  the  U.S. 
Environmental  Protection  Agency. 
Drinking/Ground  Water  Protection 
Branch,  26  Federal  Plaza.  New  York, 
New  York  10278. 

FON  FURTHER  INFORMATION  CONTACT 
Damian  J.  Duda,  Drinking/Ground 
Water  Protection  Branch,  Environmental 
Protection  Agency,  Region  II  at  212-264- 
1800. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  1424(e)  of  the  Safe  Drinking 
Water  Act  (42  U.S.C,  U.S.C.  300f.  300h- 
3(e),  Pub.  L  93-523)  states: 

(e)  If  the  Administrator  determines  on  his 
own  initiative  or  upon  petition,  that  an  area 
an  area  has  an  aquifer  which  is  the  sole  or 
principal  drinking  water  source  for  the  area 
and  which,  if  contaminated,  would  create  a 


significant  hazard  to  public  health,  he  shall 
publish  notice  of  that  detennination  in  the 
Federal  Register.  After  the  publication  of  any 
such  notice,  no  commitment  for  Federal 
financial  assistance  (through  a  grant, 
contract,  loan  guarantee,  or  otherwise)  may 
be  entered  into  for  any  project  which  the 
Administrator  determines  may  contaminate 
such  aquifer  through  a  recharge  zone  so  as  to 
create  a  significant  hazard  to  public  health, 
but  a  commitment  for  Federal  financial 
assistance  may,  if  authorized  under  another 
provision  of  law.  be  entered  into  to  plan  or 
design  the  project  to  assure  that  it  will  not  so 
contaminate  the  aquifer. 

On  August  20. 1982,  EPA  received  a 
petition  from  Mr.  Frank  J.  Ducr,  ex- 
Mayor  for  the  City  of  Schenectady, 
which  petitioned  EPA  to  designate  the 
Schenectady  or  Great  Flats  Aquifer  as  a 
sole  source  aquifer.  On  January  26. 1983, 
EPA  published  a  notice  in  the  Federal 
Register  which  served  to  reprint  the 
petition,  to  announce  a  public  comment 
period  and  to  set  a  public  hearing  date. 
A  public  hearing  was  conducted  on 
March  3, 1983  and  the  public  was 
permitted  to  submit  comments  and 
information  on  the  petition  until  April  4. 
1983. 

II.  Basis  for  Determination 

Among  the  factors  to  be  considered 
by  the  Administrator  in  connection  with 
the  designation  of  an  area  under  Section 
1424(e)  are:  (1)  Whether  the 
Schenectady/.Niskayuna  Aquifer  System 
is  the  area's  sole  or  principal  source  of 
drinking  water  and  (2)  whether 
contamination  of  the  aquifer  would 
create  a  significant  hazard  to  public 
health.  On  the  basis  of  technical 
information  available  to  this  Agency, 
the  Administrator  has  made  the 
following  findings,  which  are  the  bases 
for  the  determination  noted  above: 

1.  The  Schenectady/Niskayuna 
Aquifer  System  currently  serves  as  the 
"sole  source"  of  drinking  water  for 
approximately  147,000  persons  in  the 
service  area. 

2.  There  is  no  existing  alternative 
drinking  water  source  or  combination  of 
sources  which  provides  fifty  percent  or 
more  of  the  drinking  water  to  the 
designated  area,  nor  is  there  any 
available  cost  effective  future  source 
capable  of  supplying  the  drinking  water 
demands  for  the  Mohawk  River 
communities. 

3.  The  Schenectady/Niskayuna 
Aquifer  System,  which  consists  of  a 
complex  series  of  discontinuous  coarse 
sand  and  gravel  deposits,  is  underlain 
by  glacial  till.  An  extensive  sand  unit 
separates  the  coarse  gravel  unit  from  the 
till  in  much  of  the  well  field  area.  As  a 
result  of  its  highly  permeable  soil 
characteristics,  the  aquifer  is  suseptible 
to  contamination  through  its  rechange 


zone  from  a  number  of  sources, 
including,  but  not  limited  to,  chemical 
spills,  highway  and  urban  area  runoff, 
septic  systems,  leaking  storage  (above 
and  underground)  tanks,  and  landfill 
leachate.  Since  ground  water 
contamination  can  be  difficult  of 
sometimes  impossible  to  reverse  and 
since  the  aforementioned  communities 
rely  on  the  Schenectady/Niskayuna 
Aquifer  System  for  drinking  water 
purposes,  contamination  of  the  aquifer 
would  pose  a  significant  public  health 
hazard. 

III.  Description  of  the  Schenectady/ 
Niskayuna  Aquifer  System  of  the 
Albany,  Schenectady  and  Saratoga 
Counties  area.  Their  Recharge  Zone  and 
Their  Streamflow  Source  Zone 

The  Schenectady/Niskayuna  Aquifer 
System  is  composed  of  permeable  sand 
and  gravel  deposits  overlying  glacial  till. 
The  system  occupies  approximately  30 
square  miles  of  the  lowermost  part  of 
the  Mohawk  River  drainage  basin  in 
New  York  State.  The  ar^a  in  which 
Federal  financially  assisted  projects  will 
be  subject  to  review  is  the  portion  of  the 
Schenectady/Niskayuna  Aquifer  System 
in  the  Albany,  Schenectady  and 
Saratoga  Counties  area,  the  recharge 
zone  and  the  streamflow  source  zone. 

For  purposes  of  this  designation,  the 
Schenectady/Niskayuna  Aquifer  System 
is  considered  to  include  the  entire 
municipalities  of  Ballston,  Burnt  Hills, 
Charlton,  Glenville,  Niskayuna,  Rexford, 
Rotterdam,  Schenectady  and  Scotia, 
New  York.  The  recharge  zone  is 
considered  to  be' several  very  permeable 
portions  of  the  aquifer  within  Albany. 
Schenectady  and  Saratoga  Counties. 
The  streamflow  source  zone  is  that 
portion  of  the  Mohawk  River  drainage 
basin  composing  the  upstream 
headwaters  area  for  the  Albany. 
Schenectady  and  Saratoga  Counties 
area. 

IV.  Information  Utilized  in 
Determination 

The  information  utilized  in  this 
determination  includes  the  petition, 
written  and  verbal  comments  submitted 
by  the  public  and  various  technical 
publications.  The  above  data  are 
available  to  the  public  and  may  be 
inspected  during  normal  business  hours 
at  the  U.S.  Environmental  Protection 
Agency,  Region  II.  Drinking/Ground 
Water  Protection  Branch.  26.  Federal 
Plaza,  New  York  10278. 

V.  Project  Review 

EPA  Region  II  is  working  with  the 
Federal  agencies  that  may  in  the  future 
provide  financial  assistance  to  projects 
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in  the  area  of  concern.  Interagency 
procedures  and  Memoranda  of 
Understanding  have  been  developed 
through  which  EPA  will  be  notified  of 
proposed  commitments  by  Federal 
agencies  for  projects  which  could 
contaminate  the  Schenectady/ 
Niskayuna  Aquifer  System,  upon  which 
the  Ballston,  Burnt  Hills,  Charlton, 
Clenville,  Niskayuna,  Rexford, 
Rotterdam,  Schenectady  and  Scotia 
areas  are  dependent  for  their  sole 
source  water  supply.  EPA  will  evaluate 
such  projects  and.  where  necessary, 
conduct  an  in-depth  review,  including 
soliciting  public  comments  where 
appropriate.  Should  the  Administrator 
determine  that  a  project  may 
contaminate  the  aquifer  through  its 
recharge  zone  as  as  to  create  a 
significant  hazard  to  public-health,  no 
commitment  for  Federal  financial 
assistance  may  be  entered  into. 
However,  a  commitment  for  Federal 
financial  assistance  may.  if  authorized 
under  another  provision  of  law,  be 
entered  into  to  plan  or  design  the  project 
to  assure  that  it  will  not  so  contaminate 
the  aquifer. 

Although  the  project  review  process 
cannot  be  delegated,  the  U.S. 
Environmental  Protection  Agency  will 
rely  to  the  maximum  extent  possible  on 
any  existing  or  future  State  and  local 
control  mechanisms  in  protecting  the 
ground  water  quality  of  the 
Schenectady/Niskayuna  Aquifer 
System,  upon  which  the  Ballston,  Burnt 
Hills.  Charlton,  Glenville,  Niskayuna, 
Rexford,  Rotterdam,  Schenectady  and 
Scotia  areas  are  dependent  for  their  sole 
source  water  supply.  Included  in  the 
review  of  any  Federal  financially 
assisted  project  will  be  the  coordination 
with  the  State  and  local  agencies.  Their 
comments  will  be  given  full 
consideration  and  the  Federal  review 
process  will  attempt  to  complement  and 
support  State  and  local  ground  water 
protection  mechanisms. 

VI.  Summary  and  Discussion  of  Public 
Comments 

Most  of  the  comments  received  from 
the  public  were  in  favor  of  the 
designation.  However,  three 
commenters  expressed  some  opposition. 

One  commenter  felt  that  the  existing 
regulations  are  more  than  sufficient  to 
protect  the  aquifer  area  and  that  more 
regulations  would  have  a  devastating 
effect  on  the  local  construction  industry. 

Another  commenter  also  fell  that  the 
aquifer  is  adequately  protected  and  that 
additional  regulations  would  ban 
construction  in  the  area. 

Another  commenter  felt  that  the 
petitioning  of  the  aquifer  for  designation 
as  sole  source  was  only  a  ploy  used  to 


prevent  the  construction  of  a  shopping 
mall  in  the  area. 

One  commenter,  although  generally  in 
favor  of  designation,  felt  that  the  aquifer 
area  is  already  more  than  adequately 
protected,  while  other  portions,  suclras 
recharge  zones,  need  greater  safeguard 
measures. 

The  area  considered  for  designation 
was  determined  to  meet  the  criteria  of 
an  area  which  depends  upon  an  aquifer 
for  its  sole  or  principal  drinking  water 
source  and  which,  if  contaminated, 
would  pose  a  serious  threat  to  the  health 
of  the  residents  of  Albany,  Schenectady 
and  Saratoga  Counties. 

VII.  Economic  and  Regulatory  Impact 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  605(b).  I  hereby  certify  that  the 
attached  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  this 
Certification,  the  "small  entity"  shall 
have  the  same  meaning  as  given  in 
Section  601  of  the  RFA.  This  action  is 
only  applicable  to  the  Albany. 
Schenectady  and  Saratoga  County 
areas. 

The  only  affected  entities  will  be 
those  Area-based  businesses, 
organizations  or  governmental 
jurisdictions  that  request  Federal 
financial  assistance  for  projects  which 
have  the  potential  for  contaminating  the 
aquifer  so  as  to  create  a  significant 
hazard  to  public  health.  EPA  does  not 
expect  to  be  reviewing  small  isolated 
commitments  of  financial  assistance  on 
an  individual  basis,  unless  a  cumulative 
impact  on  the  aquifer  is  anticipated; 
accordingly,  the  number  of  affected 
small  entities  will  be  minimal. 

For  those  small  entities  which  are 
subject  to  review,  the  impact  to  today's 
action  will  not  be  significant.  Most 
projects  subject  to  this  review  will  be 
preceded  by  a  ground  water  impact 
assessment  required  pursuant  to  other 
Federal  laws,  such  as  the  National 
Environmental  Policy  Act  (NEPA)  as 
amended,  42  U.S.C.  4321,  et  seq. 
Integration  of  those  related  review 
procedures  with  sole  source  aquifer 
review  will  allow  EPA  and  other  Federal 
agencies  to  avoid  delay  or  duplication  of 
effort  in  approving  financial  assistance, 
thus  minimizing  any  adverse  effect  on 
those  small  entities  which  are  affected. 
Finally,  today's  action  does  not  prevent 
grants  of  Federal  financial  assistance 
which  may  be  availabile  to  any  affected 
small  entity  in  order  to  pay  for  the 
redesign  of  the  project  to  assure 
protection  of  the  aquifer. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 


requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation  is  not  major 
because  it  will  not  have  an  annual  effect 
of  $100  million  of  more  on  the  economy, 
will  not  cause  any  major  increase  in 
costs  or  prices  and  will  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States  enterprises  to  compete  in 
domestic  or  export  markets.  Today's 
action  only  ejects  the  Schenectady/ 
Niskayuna  Aquifer  System  of  the 
Albany,  Schenectady  and  Saratoga 
County  areas.  It  provides  an  additional 
review  of  ground  water  protection 
measures,  incorporating  state  and  local 
measures  whenever  possible,  for  only 
those  projects  which  request  Federal 
fmancial  assistance. 

Dated:  January  4. 1985. 
William  D.  Ruckelshaus, 

Administrator. 

[FR  Doc.  85-987  Filed  1-11-85;  8:45  am] 
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(FRL-2631-6] 

Final  Determination;  Ground  Water 
System  of  ttie  Scotts  Valley  Area, 
Santa  Cruz  County,  CA;  Aquifer 
Determination 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  determination. 

SUMMARY:  Pursuant  to  Section  1424(e]  of 
the  Safe  Drinking  Water  Act,  the 
Administrator  of  the  U.S.  Environmenal 
Protection  Agency  (EPA)  has 
determined  that  the  Santa  Margarita 
Aquifer  is  the  sole  or  principal  source  of 
drinking  water  for  the  Scotts  Valley  area 
and  that  this  aquifer,  if  contaminated 
would  create  a  significant  hazard  to 
public  health.  As  a  result  of  this  action. 
Federal  financially  assisted  projects 
constructed  anywhere  in  the  Santa 
Margarita  recharge  zone  will  be  subject 
to  EPA  review  to  ensure  that  these 
projects  are  designed  and  constructed  so 
that  they  do  not  create  a  significant 
hazard  to  public  health. 

DATES:  This  determination  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1:00  p.m.  eastern  time  on 
January  28. 1985.  This  determination 
shall  become  effective  on  February  27. 
1985. 

ADDRESSES:  The  data  on  which  these 
findings  are  based  are  available  to  the 
public  and  may  be  inspected  during 
normal  business  hours  at  the  U.S. 
Environmental  Protection  Agency. 
Region  9.  Water  Management  Division. 
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Fifth  Floor.  215  Fremont  Street.  San 

Francisco.  CA  9410S. 

Fon  FmrrHER  information  contact: 

William  M.  Thurston.  Program  Support 
Branch  (W-2).  Water  Management 
Division.  Region  9.  at  (415)  974-«226. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  pursuant  to  Section 
1424(e)  of  the  Safe  Drinking  Water  Act 
(42  U.S.C.  300h-3(e),  Pub.L  93-523)  the 
Administrator  of  the  U.S.  Environmental 
Protection  Agency  (EPA)  has 
determined  that  the  Santa  Margarita 
Formation  is  the  sole  or  principal  source 
aquifer  for  the  City  of  Scotts  Valley  and 
surrounding  area  in  northern  California. 
Pursuant  to  Section  1424(e).  Federal 
Hnancially  assisted  projects  constructed 
anywhere  in  the  Sana  Margarita 
Formation  recharge  zone  will  be  subject 
to  EPA  review. 

I.  Background 

Section  1424(e)  of  the  Safe  Drinking 
Water  Act  states:  If  the  Administrator 
determines,  on  his  own  initiative  or 
upon  petition,  that  an  area  has  an 
aquifer  which  is  the  sole  or  principal 
drinking  water  source  for  the  area  and 
which,  if  contaminated,  would  create  a 
signiHcant  hazard  to  public  health,  he 
shall  publish  notice  of  that 
determination  in  the  Federal  Register. 
After  the  publication  of  any  such  notice, 
no  commitment  for  federal  financial 
assistance  (through  a  grant,  contract, 
loan  guarantee,  or  otherwise)  may  be 
entered  into  for  any  project  which  the 
Administrator  determines  may 
contaminate  such  an  aquifer  through  a 
recharge  zone  so  as  to  create  a 
significant  hazard  to  public  health,  but  a 
commitment  for  federal  financial 
assistance  may.  if  authorized  under 
another  provision  of  law,  be  entered  into 
to  plan  or  design  the  project  to  ensure 
that  it  will  not  so  contaminate  the 
aquifer. 

On  September  7. 1977.  EPA  received  a 
petition  from  Al  Haynes.  Chairperson  of 
the  Santa  Cruz  Regional  Group  of  the 
Sierra  Club  to  designate  the  Santa 
Margarita  Formation  as  a  sole  or 
principal  source  aquifer.  In  response  to 
receipt  of  the  petition.  EPA  published 
notice  in  the  Federal  Register  on  August 
18. 1978.  announcing  receipt  of  the 
petition  and  requesting  public  comment. 
No  comments  were  received  by  EPA 
during  the  ensuing  90-day  comment 
period.  The  regional  office  made  the 
decision  that  a  report  summarizing 
existing  hydrogeologic  data  would  be 
necessary  prior  to  a  determination  on 
the  petition.  In  1979.  EPA  contracted  the 
U.S.  Geological  Survey  (USGS)  to 
conduct  a  literature  review  and  compile 
a  report  summarizing  and  interpreting 


the  existing  data.  The  USGS  report  was 
received  by  EPA  in  June.  1981.  EPA  then 
prepared  a  report  on  the  aquifer  which 
concluded  that  the  aquifer  met  federal 
criteria  for  designation.  On  August  27. 
1982.  EPA  published  notice  in  the 
Federal  Register  which  announced  the 
proposed  designation,  requested 
comments,  and  set  the  date  for  a  public 
hearing.  A  public  hearing  was  held  on 
September  28, 1982,  and  the  public  was 
invited  to  submit  comments  pertinent  to 
the  proposal  through  October  12, 1982. 

II.  Basis  for  Determination 

Among  the  factors  to  be  considered 
by  the  Administrator  in  connection  with 
the  designation  of  an  area  under  Section 
1424(e)  of  the  Safe  Drinking  Water  Act 
are:  (1)  Whether  the  aquifer  is  the  area's 
sole  or  principal  source  of  drinking 
water,  and  (2)  whether  contimination  of 
the  aquifer  would  create  a  significant 
hazard  to  public  health.  On  the  basis  of 
information  available  to  this  Agency, 
which  includes  analysis  of  technical 
data  and  public  comment,  the 
Administrator  has  made  the  following 
findings,  which  serve  as  the  base  of  the 
determination  noted  above. 

1.  The  Santa  Margarita  Formation 
currently  serves  as  the  sole  or  principal 
source  of  drinking  water  for  the  Scotts 
Valley  area,  providing  ninety  percent  of 
the  water  supply  for  more  than  14.300 
residents  within  the  City  of  Scotts 
Valley  and  the  surrounding  area. 

2.  There  is  no  existing  alternative 
drinking  water  source  or  combination  of 
sources,  which  provides  fifty  percent  or 
more  of  the  drinking  water  to  the 
designated  area.  Furthermore,  no 
reasonably  available  alternative  source 
exists  which  is  capable  of  supplying  the 
area's  drinking  water  needs. 

3.  The  Santa  Margarita  Formation 
aquifer  consists  of  unconsolidated, 
friable,  medium-  to  coarse-grained 
sandstone  which  contains  interbeds  of 
granule-  to  small  pebble-sized  material. 
Ground  water  is  located  near  the  ground 
surface  under  water  table  conditions 
throughout  much  of  the  area.  The  aquifer 
is  moderately  to  highly  permeable  and  is 
thus  susceptible  to  contamination 
through  the  recharge  zone.  Sources  of 
contamination  include,  but  are  not 
limited  to.  on-site  septic  tanks  and  leach 
fields  used  for  residential  waste 
disposal.  Nitrate  contamination  has 
been  documented  at  numerous  wells 
throughout  the  area.  Two  public 
drinking  water  supply  wells  were  closed 
in  1981  due  to  excessive  nitrate 
concentrations.  Because  ground  water 
contamination  may  be  difficult  or 
impossible  to  reverse,  and  because  the 
Santa  Margarita  Formation  constitutes 
the  principal  water  supply  source  for  the 


general  population,  contamination 
would  create  a  significant  hazard  to 
public  health. 

III.  Description  of  the  Santa  Margarita 
Aquifer  and  Recharge  Zone 

The  Santa  Margarita  Aquifer  is 
located  in  the  Scotts  Valley  area  which 
is  in  the  central  portion  of  Santa  Cruz 
County,  approximately  50  miles  south  of 
San  Francisco.  California.  The  recharge 
zone  for  the  Santa  Margarita  Aquifer  is 
roughly  defined  by  the  following 
physiographic  features:  the  Zayante 
fault  in  the  north,  the  San  Lorenzo  River 
in  the  west,  and  the  Carbonera  Creek 
Basin  in  the  east.  The  Technical  Support 
Document  includes  a  map  which  defines 
the  areal  extent  of  the  Santa  Margarita 
Aquifer  recharge  zone. 

IV.  Information  Utilized  in  the 
Determination 

The  information  utilized  in  this 
determination  includes  the  Petition 
submitted  by  the  Santa  Cruz  Group  of 
the  Sierra  Club,  a  detailed  literature 
review  of  ground  water  occurrence  in 
the  Scotts  Valley  area  and  the  Santa 
Cruz  Basin,  and  written  and  verbal 
comments  presented  by  the  public.  This 
data  is  available  to  the  public  and  may 
be  inspected  during  normal  business 
hours  at  the  Environmental  Protection 
Agency.  Region  9.  215  Fremont  Street. 
San  Francisco,  CA  94105. 

V.  Project  Review 

EPA  Region  9  will  work  with  Federal 
agencies  that  in  the  future  may  provide 
Hnancial  assistance  to  the  projects  in 
the  area  of  concern.  Interagency 
procedures  will  be  developed  in  which 
EPA  will  be  notified  of  proposed 
commitments  by  Federal  agencies  for 
projects  which  could  contaminate  the 
aquifer.  EPA  will  evaluate  such  projects 
and,  where  necessary,  conduct  an  in- 
depth  review,  including  solicitation  of 
public  comments  where  appropriate. 
Should  the  Administrator  determine  that 
a  project  may  contaminate  the  aquifer 
through  its  recharge  zone  so  as  to  create 
a  significant  hazard  to  public  health,  no 
commitment  for  Federal  financial 
assistance  may  be  entered  into. 
However,  a  commitment  for  Federal 
financial  assistance  may,  if  authorized 
under  another  provision  of  law.  be 
entered  into  to  plan  or  design  the  project 
to  assure  that  it  will  not  so  contaminate 
the  aquifer.  Although  the  project  review 
process  cannot  be  delegated,  the  U.S. 
Environmental  Protection  Agency  will 
rely  to  the  maximum  extent  possible,  on 
any  existing  or  future  State  and  local 
control  mechanisms  in  protecting  the 
ground  water  quality  of  the  aquifer. 
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Included  in  the  review  of  any  Federal 
financially  assisted  project,  will  be 
coordination  with  the  State  and  local 
agencies.  Their  comments  will  be  given 
full  consideration,  and  the  Federal 
review  process  will  attempt  to 
complement  and  support  State  and  local 
gound  v^ater  protection  mechanisms. 

VI.  Summary  of  Public  Comments 

Overall,  public  comments  generally 
favored  designation.  Eight  commenters 
clearly  favored  designation,  three 
clearly  opposed  designation,  and  ten 
presented  statements  generally 
supporting  protection  of  ground  water 
resources  in  the  Scotts  Valley  area. 
Clear  opposition  to  the  designation  was 
expressed  by  one  resident  of  Scotts 
Valley  and  by  two  representatives  of  the 
Scotts  Valley  Water  District. 

Commenters  identified  aquifers,  other 
than  the  Santa  Margarita  Formation, 
which  could  currently  or  potentially 
provide  drinking  water  for  the  Scotts 
Valley  area.  EPA  responded  that  the 
Santa  Margarita  Formation  currently 
contributes  ninety  percent  of  the  area's 
drinking  water  supply  and  that,  based 
on  existing  information,  the  four 
associated  aquifers  would  be 
inadequate  replacement  sources  if  the 
Santa  Margarita  Formation  were  to 
become  contaminated. 

Commenters  identified  surface  water 
projects  which  could  potentially  serve 
as  alternative  sources  of  drinking  water 
for  the  Scotts  Valley  area.  EPA 
responded  that  the  projects  were 
contingent  upon  water  rights 
constraints,  in-stream  usage 
requirements,  and  varying  levels  of  local 
precipitation.  EPA  further  noted  that 
these  projects  were  merely  in  the 
proposal  stage  of  development  and 
probably  would  not  be  implemented 
within  the  foreseeable  future.  The  Santa 
Margarita  formation  will  remain  the  sole 
or  principle  source  aquifer  throughout 
the  near  future.  Designation  of  the 
aquifer  will  significantly  protect  the 
aquifer  from  contamination. 

Numerous  commenters  reported 
increasing  nitrate  concentrations  at 
public  wells  and  the  closure  of  two 
wells  in  1981.  EPA  re^onded  that  such 
occurrences  support  EPA's  conclusion 
that  the  Santa  Margarita  Formation  is 
susceptible  to  contamination. 

One  commenter  expressed  concern 
that  the  areal  extent  of  the  recharge 
zone  as  defined  by  EPA  may  be 
insufficient  to  protect  the  Santa 
Margarita  Formation  from  ground  water 
contamination.  He  suggested  that  the 
boundaries  remain  tentative  and  subject 
to  revision  pending  future  hydrogeologic 
investigations.  EPA  responded  that  the 
boundaries  were  based  upon  the  best 


data  currently  available  and  that  it  will 
provide  reasonable  protection  of  the 
Santa  Margarita  aquifer. 

EPA  has  prepared  a  Responsiveness 
Summary  which  addresses  the 
comments  received  at  the  public  hearing 
or  during  the  90-day  comment  period. 

VII.  Economic  and  Regulatory  Impact 

Pursuant  to  provisions  of  the 
Regulatory  Flexibility  Act  (RFA).  5 
U.S.C.  605(b),  I  hereby  certify  that  the 
attached  rule  will  not  have  a  significant 
impact  upon  a  substantial  number  of 
small  entities.  For  the  purposes  of  this 
Certification,  the  term  "small  entity" 
shall  have  the  same  meaning  as  given  in 
Section  601  of  the  RFA.  This  action  is 
only  applicable  to  the  Scotts  Valley 
area.  The  only  affected  entities  will  be 
those  businesses,  organizations,  or 
governmental  jurisdictions  that  request 
Federal  financial  assistance  for  projects 
which  have  the  potential  for 
contaminating  the  aquifer  so  as  to  create 
a  significant  hazard  to  public  health. 
EPA  does  not  expect  to  be  reviewing 
small,  isolated  commitments  of  financial 
assistance  on  an  individual  basis,  unless 
a  cumulative  impact  on  the  aquifer  is 
anticipated.  Accordingly,  the  number  of 
affected  small  entities  will  be  minimal. 

For  those  small  entities  which  are 
subject  to  review,  the  impact  of  today's 
action  will  not  be  substantial.  Most 
projects  subject  to  this  review  will  be 
preceded  by  a  ground  water  impact 
assessment  required  pursuant  to  other 
Federal  laws,  such  as  the  National 
Environmental  Policy  Act  (NEPA).  as 
amended.  42  U.S.C.  4321.  et  seq. 
Integration  of  those  related  review 
procedures  with  sole  or  principal  source 
aquifer  review,  will  allow  EPA  and 
other  Federal  agencies  to  avoid  delay  or 
duplication  of  effort  in  approving 
financial  assistance,  thus  minimizing  the 
potential  for  adverse  effects  on  those 
small  entities  which  are  affected 
Finally,  today's  action  does  not  prevent 
grants  of  Federal  financial  assistance 
which  may  be  available  to  any  affected 
small  entity,  in  order  to  pay  for  the 
redesign  of  the  project  to  assure 
protection  of  the  aquifer. 

Under  Executive  order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation  is  not  major 
because  it  will  not  have  an  annual  effect 
of  $100  million  or  more  on  the  economy, 
will  not  cause  any  major  increase  in 
costs  or  prices,  and  will  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
the  United  States  enterprises  to  compete 
in  domestic  or  export  markets.  Today's 


action  affects  only  the  Scotts  Valley 
area.  It  provides  an  additional  review  of 
ground  water  protection  measures, 
whenever  possible,  for  only  those 
projects  which  request  Federal  financial 
assistance.  This  regulation  was 
submitted  to  OMB  for  review  under  EO 
12291. 

Dated:  January  4. 1985. 
William  D.  RuckeUhaus, 
Administrator. 

|FR  Doc.  85-988  Filed  1-11-85;  8:45  ami 
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[FRL-2631-5a] 

Clinton  Street-Ballpark  Valley  Aquifer 
System  Broome  and  Tioga  County 
Areas,  NY;  Sole  Source  Aquifen  Final 
Determination 

agency:  Environmental  Protection 

Agency. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
pursuant  to  Section  1424(e)  of  the  Safe 
Drinking  Water  Act.  the  Administrator 
of  the  U.S.  Environmental  Protection 
Agency  (EPA)  has  determined  that  the 
Clinton  Street-Ballpark  Valley  Aquifer 
System,  underlying  the  Broome  and 
Tioga  County  areas  is  the  sole  or 
principal  source  of  drinking  water  for 
Vestal,  Johnson  City,  Endicott.  Nichols, 
Waverly  and  Owego.  New  York,  and 
that  the  aquifer,  if  contaminated  would 
create  a  significant  hazard  to  public 
health.  As  a  result  of  this  action.  Federal 
financially  assisted  projects  constructed 
in  the  Broome  and  Tioga  County  areas 
and  their  streamflow  source  zone 
(upstream  portions  of  the  Susquehanna 
River  drainage  basin)  wall  be  subject  to 
EPA  review  to  ensure  that  these  projects 
are  designed  and  constructed  so  that 
they  do  not  create  a  significant  hazard 
to  pubhc  health. 

dates:  This  determination  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1:00  p.m.  eastern  time  on 
January  28. 1985.  This  determination 
shall  become  effective  on  February  27. 
1985. 

ADDRESS:  The  data  on  which  these 
findings  are  based  are  available  to  the 
public  and  may  be  inspected  during 
normal  business  hours  at  the  U.S. 
Environmental  Protection  Agency, 
Water  Supply  Branch.  26  Federal  Plaza. 
New  York,  New  York  10278. 
FOR  FURTHER  INFORMATION  CONTACT. 
Damian  J.  duda.  Drinking/Ground  Water 
Protection  Branch,  26  Federal  Plaza. 
New  York.  New  York  10278.  (212)  264- 
1800. 
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I.  Background 

Section  1424(e)  of  the  Safe  Drinking 
Water  Act  states: 

(e)  If  the  Administrator  determines,  on  his 
own  initiative  or  petiton.  that  an  area  has  an 
aquifer  which  is  the  sole  or  principal  drinking 
water  source  for  the  area  and  which,  if 
contaminated,  would  create  a  significant 
hazard  to  public  health,  he  shall  publish 
notice  of  that  determination  in  the  Federal 
Register.  After  the  publication  of  any  such 
notice,  no  commitment  for  Federal  financial 
assistance  (throujih  a  grant,  contract,  loan 
guarantee,  or  otherwise)  may  be  entered  into 
for  any  project  which  the  Administrator 
determines  may  contaminate  such  aquifer 
through  a  recharge  zone  so  as  to  create  a 
significant  hazard  to  public  health,  but  a 
commitment  for  Federal  financial  assistance 
may.  if  authorized  under  another  provision  of 
law.  l>e  entered  into  to  plan  or  design  the 
proiect  to  assure  that  it  will  not  so 
contaminate  the  aquifer. 

On  February  26. 1981.  the  Purity  of 
Water  ad  hoc  Committee  petitioned  the 
EPA  to  designate  the  Chnton  Street- 
Ballpark  Aquifer  and  Extension  as  a 
sole  source  aquifer.  A  final  revised 
petition  was  submitted  on  June  21, 1981. 
On  April  2&  1983.  EPA  published  a 
notice  in  the  Federal  Register 
announcing  a  public  comment  period 
and  setting  a  public  hearing  date.  A 
public  hearing  was  conducted  on  May 
26. 1983.  and  the  public  was  allowed  to 
submit  comments  on  the  petiton  until 
June  27. 1983. 

II.  Basis  For  Determination 

Among  the  Factors  to  be  considered 
by  the  Administrator  in  connection  with 
the  designation  of  a  Sole  Source  Aquifer 
under  Section  1424(e)  are:  (1) 

Whether  the  aquifer  is  the  area's  sole 
or  principal  source  of  drinking  water, 
and  (2)  whether  contamination  of  the 
aquifer  would  create  a  significant 
hazard  to  public  health. 

On  the  basis  of  information  available 
to  this  Agency,  the  Administrator  has 
made  the  follo%ving  findings,  which  are 
the  basis  for  the  determination  noted 
above: 

1.  The  Clinton  Street-Ballpark  Valley 
Aquifer  System  of  the  Broome  and  Tioga 
County  areas  is  the  "sole  source"  of 
drinking  water  for  approximately 
127.555  residents  of  Vestal.  Johnson 
City.  Endicott.  Nichols.  Waverly  and 
Owego.  New  York. 

2.  There  is  no  feasible  existing 
alternative  drinking  water  source  or 
combination  of  sources  which  provides 
fifty  percent  or  more  of  the  drinking 
water  to  the  designated  area. 

3.  The  aquifer  is  overlain  by 
permeable  unconsolidated  glacial  and 
recent  deposits.  As  a  result  of  the 


permeable  soil  characteristics,  the 
Clinton  Street-Ballpark  Valley  Aquifer 
System  of  the  Broome  and  Tioga  County 
areas  is  highly  susceptible  to 
contamination  through  its  recharge  zone 
from  a  number  of  sources  including,  but 
not  limited  to,  chemical  spills,  leachate 
from  landfills,  stormwater  runoff, 
highway  deicers.  faulty  septic  systems, 
wastewater  treatment  systems,  and 
waste  disposal  lagoons.  The  aquifer  is 
also  susceptible  to  contamination  to  a 
lesser  degree  from  the  same  sources, 
through  its  steamflow  source  zone.  Since 
ground  water  contamination  can  be 
difficult  or  impossible  to  reverse  and 
since  the  aquifer  in  this  area  is  solely 
relied  upon  for  drinking  water  purposes 
by  the  population  of  the  Broome  and 
Tioga  County  areas,  contamination  of 
the  aquifer  could  pose  a  significant 
hazard  to  public  health. 

III.  Description  of  the  Clinton  Street- 
Ballpark  Valley  Aquifer  System  of  the 
Broome  and  Tioga  County  Areas,  Their 
Recharge  Zone  and  Their  Streamflow 
Source  Zone 

The  Clinton  Street-Ballpark  Valley 
Aquifer  System  is  composed  of 
permeable  glacial  sediments  covering 
bedrock  valleys.  The  system,  located  in 
central  New  York,  is  fairly  large, 
extending  from  the  Pennsylvania  border 
through  both  Broome  and  Tioga 
Counties.  The  area  in  which  Federal 
financially  assisted  projects  will  be 
subject  to  review  is  the  portion  of  the 
Clinton  Street-Ballpark  Valley  Aquifer 
System  in  the  Broome  and  Tioga  County 
areas,  the  recharge  zone  and  the 
streamflow  source  zone. 

For  purposes  of  this  designation,  the 
Clinton  Street-Ballpark  Valley  Aquifer 
System  is^ij^nsidered  to  include  the 
entire  mutficipalities  of  Vestal.  Johnson 
City.  Endicott,  Nichols,  Waverly  and 
Owego,  New  York.  Its  recharge  zone  is 
considered  to  be  one  and  the  same  with 
this  area.  The  streamflow  source  zone  is 
that  portion  of  the  Susquehanna  River 
drainage  basin  composing  the  upstream 
headwaters  area  for  the  Broome  and 
Tioga  County  area. 

IV.  Information  Utilized  in 
Determination 

The  information  utilized  in  this 
determination  includes  the  petition, 
written  and  verbal  comments  submitted 
by  the  public,  and  various  technical 
publications. 

The  above  data  are  available  to  the 
public  and  may  be  inspected  during 
normal  business  hours  at  the  U.S. 
Environmental  Protection  Agency, 
Region  U,  Drinking/Ground  Water 
Protection  Branch.  26  Federal  Plaza. 
New  York,  New  York  10278. 


V.  Project  Review 

EPA  Region  11  is  working  with  the 
Federal  agencies  that  may  in  the  future 
provide  financial  assistance  to  projects 
in  the  area  of  concern.  Interagency 
procedures  have  been  developed 
through  which  EPA  will  be  notified  of 
proposed  commitments  by  Federal 
agencies  for  projects  which  could 
contaminate  the  Clinton  Street-Ballpark 
Valley  Aquifer  System,  upon  which  the 
Broome  and  Tioga  County  areas  are 
dependent  for  their  sole  source  water 
supply.  EPA  will  evaluate  such  projects 
and.  where  necessary,  conduct  an  in- 
depth  review,  including  soliciting  public 
comments  where  appropriate.  Should 
the  Administrator  determine  that  a 
project  may  contaminate  the  aquifer 
through  its  recharge  zone  so  as  to  create 
a  significant  hazard  to  public  health,  no 
commitment  for  Federal  financial 
assistance  may  be  entered  into. 
However,  a  commitment  for  Federal 
financial  assistance  may,  if  authorized 
under  another  provision  of  law.  be 
entered  into  to  plan  or  design  the  project 
to  assure  that  it  will  not  so  contaminate 
the  aquifer. 

Although  the  project  review  process 
cannot  be  delegated,  the  U.S. 
Environmental  Protection  Agency  will 
rely  to  the  maximum  extent  possible  on 
any  existing  or  future  State  and  local 
control  mechanisms  in  protecting  the 
ground  water  quality  of  the  Clinton 
Street-Ballpark  Valley  Aquifer  System, 
upon  which  the  Broome  and  Tioga 
County  areas  are  dependent  for  their 
sole  source  water  supply.  Included  in 
the  review  of  any  Federal  financially 
assisted  project  will  be  coordination 
with  the  State  and  local  agencies.  Their 
comments  will  be  given  full 
consideration  and  the  Federal  review 
process  will  attempt  to  complement  and 
support  State  and  local  ground  water 
protection  mechanisms. 

VI.  Summary'  and  Discussion  of  Public 
Comments 

All  comments  at  the  public  hearing 
were  unanimously  in  favor  of 
designation.  Two  commentors  expressed 
the  need  to  extend  the  area  of 
consideration  through  Tioga  County. 

Most  of  the  written  comments 
submitted  were  in  favor  of  designation. 
Only  one  commentor  expressed  the 
feeling  that  designation  would  not  meet 
the  community  objective  of  abundant, 
safe  drinking  water.  He  also  felt  that 
additional  reviews  would  only  lead  to 
duplication  of  review  efforts,  negative 
impact  on  agency  and  department 
budgets  and  little  direct  impact  on  the 
privately  funded  work  that  makes  up  the 
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majority  of  capitui  projects  in  the 
community. 

Four  of  the  written  comments 
expressed  the  need  to  extend  the  area  of 
consideration  through  Tioga  County  to 
the  Pennsylvania  border. 

The  area  considered  for  designation 
was  determined  to  meet  the  criteria  of 
an  area  which  depends  upon  an  aquifer 
for  its  sole  or  principal  drinking  water 
source  and  which,  if  contaminated, 
would  pose  a  serious  threat  to  the  health 
of  the  residents  of  Broome  and  Tioga 
Counties. 

VII.  Economic  and  Regalatory  Impact 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  605(b),  I  hereby  certify  that  the 
attached  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  this 
Certification  the  "small  entity"  shall 
have  the  same  meaning  as  given  in 
Section  601  of  the  RFA.  This  action  is 
only  applicable  to  the  Broome  and  Tioga 
County  areas. 

The  only  affected  entities  will  be 
those  Area-based  businesses, 
organizations  or  governmental 


jurisdictions  that  request  Federal 
financial  assistance  for  projects  which 
have  the  potential  for  contaminating  the 
aquifer  so  as  to  create  a  significant 
hazard  to  public  health.  EPA  does  not 
expect  to  be  reviewing  small  isolated 
commitments  of  financial  assistance  on 
an  individual  basis,  unless  a  cumulative 
impact  on  the  aquifer  is  anticipated; 
accordingly,  the  number  of  affected 
small  entities  will  be  minimal. 

For  those  small  entities  which  are 
subject  to  review,  the  impact  to  today's 
action  will  not  be  significant.  Most 
projects  subject  to  this  review  will  be 
preceded  by  a  ground  water  impact 
assessment  required  pursuant  to  other 
Federal  laws,  such  as  the  National 
Environmental  Policy  Act  (NEPA),  as 
amended.  42  U.S.C.  4321,  et  seq. 
Integration  of  those  related  review 
procedures  with  sole  source  aquifer 
review  will  allow  EPA  and  other  Federal 
agencies  to  avoid  delay  or  duplication  of 
effort  in  approving  financial  assistance, 
thus  minimizing  any  adverse  effect  on 
those  small  entities  which  are  affected. 
Finally,  today's  action  does  not  prevent 
grants  of  Federal  financial  assistance 
which  may  be  available  to  any  affected 


small  entity  in  order  to  pay  for  the 
redesign  of  the  project  to  assure 
protection  of  the  aquifer.  Under 
Executive  Order  12291,  EPA  must  judge 
whether  a  regulation  is  "major"  and 
therefore  subject  to  the  requirement  of  a 
Regulatory  Impact  Analysis.  This 
regulation  is  not  major  because  it  will 
not  have  an  annual  effect  of  $100  million 
or  more  on  the  economy,  will  not  cause 
any  major  increase  in  costs  or  prices, 
and  will  not  have  significant  adverse 
effects  on  competition,  employment 
investment,  productivity,  innovation,  or 
the  ability  of  United  States  enterprises 
to  compete  in  domestic  or  export 
markets.  Today's  action  only  affects  the 
Clinton  Street-Ballpark  Valley  Aquifer 
System  of  the  Broome  and  Tioga  County 
areas.  It  provides  an  additional  review 
of  ground  water  protection  measures, 
incorporating  State  and  local  measures 
whenever  possible,  for  only  those 
projects  which  request  Federal  financial 
assistance. 

Dated:  January  4. 1985. 
William  D.  Ruckelshaus, 

Administrator. 

IFR  Doc.  85-989  Filed  1-11-85:  8:45  am) 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

January  1. 1985. 

This  report  is  submitted  in  fulfillment 
of  the  requirements  of  section  1014(e)  of 
the  Impoundment  Control  Act  of  1974 
(Pub.  L  93-344).  Section  1014(e)  provides 
for  a  monthly  report  listing  all  budget 
authority  for  this  fiscal  year  for  which, 
as  of  the  first  day  of  the  month,  a  special 
message  has  been  transmitted  to  the 
Congress. 

This  report  gives  the  status  as  of 
January  1, 1985.  of  37  deferrals 


contained  in  the  first  three  special 
messages  of  FY  1985.  These  messages 
were  transmitted  to  the  Congress  on 
October  1,  October  31.  and  November 
29, 1984. 

Rescissions  (Table  A  and  Attachment  A) 

As  of  January  1, 1985,  there  were  no 
rescission  proposals  pending  before  the 
Congress. 

Deferrals  (Table  B  and  Attachment  B) 

As  of  January  1, 1985.  $9,170.3  million 
in  1985  budget  authority  was  being 
deferred  from  obligation  and  $6.3  million 
in  1985  outlays  was  being  deferred  from 
expenditure.  Attachment  B  shows  the 


history  and  status  of  each  deferral 
reported  during  FY  1985. 

Information  From  Special  Messages 

The  Special  messages  containing 
information  on  the  rescission  proposals 
and  deferrals  covered  by  this 
cumulative  report  are  printed  ir   he 
Federal  Register  listed  below: 
Vol.  49.  FR  p.  39464.  Friday,  October  5. 

1984 
Vol.  49,  FR  p.  44870.  Friday.  November  9, 

1984 
Vol.  49,  FR  p.  47804,  Thursday. 

December  6, 1984 
David  A.  Stockman, 
Director.  Office  of  Management  and  Budget 
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TABLB  A 
STATUS  OF  I9B5  HESCISSICNS 


Rescissions  proposed  by  the  President. 

Accepted  by  the  Congress 

Rejected  by  the  Congress 

Pending  before  the  Congress 


ft***************************** 


TABLE  B 
STAILB  OF  1985  DEFERRALS 


Amount 
(In  millions 
of  dollars) 

$  0 

0 

g 

$  0 


Amount 
(In  millions 
of  dollars) 

Dtteirals  proposed  by  the  President S  12,207.8 


Routine  Executive  releases  through  January  1,  1985  (0MB/ 
Agency  Releases  of  $3,031.3  million  and  canulative 
adjustments  of  .$0 . 1  million) 


Overturned  by  the  Congress, 


-3,031.1 
0 


Currently  before  the  Congress $  9,176.6   ■^^ 


dj    This  anjunt  irajludes  $6.3  roilU»j(i  in  vxitlays  for  a  Department  ot  the 
Treasury  detercal    (D85-13). 
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AttMlMtnt  «  •  SUtHS  of  ItscUtiom  •  Ftsc«l  Ttar  IMS 


As  of  Jtnutry  1.  !«•& 
taountt  1r  TkoysoiKis  of  Oo11«r$ 

Agency /aurcM/Account 


iPt  Aaeynt 

Prtvloytly  Currently  Dot*  of      Aaount           Aaount           Dote        CongrcssloM) 

■McissiOF      Const4«-td  btforc  Nostogc    Bttcindcd          H«dt             Mode               Action 

by  Congrosi  Congress                                          AvotUblc  Av«lUbtc 


Att«ckatnt  I  -  Status  of  Oeferrols  •  Fiscal  Tear  IMS 


As  of  January  I.  IMS  Aaount            Aaount  Congrti- 

Aaounts  In  IkousanOs  of  Dollars  TraMalttcd  Transaltted                      Cuaulattve  s«onaU>  Congrei- 

,          ..            .  Deferral    Original      Subsa«uent  Date  of      OM/Agency  Aequired  sional      Cuailative 

Agency/lureao/Account  Umber      Itquest            Ckange  Ressage        Releases  Releases  Action      Adjustwnts 

fMOS  APP«M)ORI«r£D  TO  TME  MESIOfN^ 

Appalackian  Regional  Developaent  Prograas 
Aopalackian  regional  developaent  prograas..   DOS-I  10.000  10-1-04 

International  Security  Assistance 
fore <gn  ail Itary   sales  crcdU M»-24         4.9M.SOO  ll-n-04  -4IJ000 

Econoalc  support   fun4 OOS-2  2M.SO0  10-1-04 

0aS-7«  ).t2i.000     ll-n-14  -?UI?OS 

Military  assistance MS-J  It.MO  10-1-04 

OOS-W  70?. 770     ll-W-04  -0J400 

International  a'Mtary  educatior  and 
"■•"•*"« Mi-n  SS.521  ll-W-04  -5SS21 

DfPARINEHT  OF   ASBICIHTURt 

forest  Service 
Ttaber  salvage  sales us-4  0.704  10-1-04 

tipenses.  brusk  Oisposdi M&-S  SS.OM  ID-I-D4 

0€PA«ri«III  OF  OfFERSC   -  KILITART 

Nilitary  Construction 

unitary  construction,  all  services MS-6  iOO.OW  10-1-04 

M*-*A  fOi.Mt     ||-»-04  -I3»I4 

Faaily  Housing 
Faaily  kousipg.  all  services MS-26  2M.;M  I1-20-04 

OFPARIKNT  OF  OEFMSi  -  CIVIl 

K'ldlife  Conservation.  Military  Oetervattons 
midlife  conservation OOS-;  1.127  10-1-04  -ISO  |» 


Aaount 

Oeterreo 

as  of 

1-1-OS 


10.000 

4.S2b.SO0 

1.94S.?I6 

717,870 

0 


9.704 
SS.OSO 


1.07J.416 
2J0.7M 


1.112 
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AtUdMKiit  >  •  SUtHS  of  Deferrals  -  Fiscal  Tear  I98& 


As  of  January  I.   I98» 
Aaounts  <P  Thousands  Of  Dollars 

Agency /Bureau/Account 


Aaount  Congres-  Aaount 

TransaUtc4  Trars«4tted  CuailatWe  slonally  Congres-  deferred 

Deferral    Original      S«itaai|ucnt  Date  of      OW/Agency  Required      sional  CuwIatWe        as  of 

er      Request  CItange  Nessage        Releases  Releases  Action  Adjustaents      I-I-8& 


DEPARTKNT  OF  ENERCV 

Energy  Prograas 
fossil  energy  research  and  developaent 0(S-2? 

FossM  energy  construction 08&-26 

M««al  petroleua  and  o*l  shale  reserves 06&-29 

Energ«   conservation L 08S-)0 

Strateo'c   petroleua  reser<«  08S-3t 

Energy  security  reserve  and  alternative 


productior . 


08S-3? 


Poxer  Hartettng  Adainistrations 
Southeastern  Poaer  A(ta1n1strat«on, 
Operation  and  aaintenance D(S-16 

Southuestern  Pover  Adalnlstratlon. 
Operation  and  aaintenance D8S-17 

Western  Area  Poner  Ada1n1strat«on. 
Construction.  rehai>1lltat*or.  ofierallor 
and  aaintenance 08S-I8 


4.871 

1I-29-04 

Z.ICS 

11-29-84 

23 

11-29-84 

J.M8 

11-29-84 

401 

11-29-84 

K2 

11-29-84 

12.467 

10-11-84 

7.260 

10-11-04 

1,000 

10-11-84 

4.871 

2.I6S 

21 

3.198 

401 

as? 

12.467 
7.260 

1.000 


DEPARTMENT  Of  HEALTH  AND  HUMAN  SERVICES 

Office  of  Assistant  Secretary  for  Health 
Scientific  activities  overseas 

(special  foreign  currency  prograa) 


Social  Security  Adaintstratior 
liaitation  on  adalnlstrative  eapenses 
(construction) 


D8S-8 


D8S-9 


DEPARIKNI  OF  THE   INTERIOR 

Bureau  of  Land  Nanageaent 
Payaents  for  proceeds,  sale  of  uater, 
Nineral  Leasing  Act  of  1920.  sec.  40  (d). 

Bureau  of  Indian  Affairs 
Construction  


DEPARTMENT  OF  JUSTICE 

federal  Prisor  Systee 
BuOd'ngs  and  facilities. 


DBS- 10 


083-33 


DOS- 19 


DEPARINENI  OF  LABOR 


Eaployaent  and  Training  Ada'inistratior 
State  une^>loyaent  insurance  and  eaployaent 
service  operations.- ..  ..L OSS- 14 

Bureau  of  Latwr  Statistics 
Salaries  and  eipenses 08S-1S 


DEPARTMENT  OF  STATE 

Other 

United  States  caergency  refugee  and 
aigration  assistance  fund 


U8S-20 


4M 

1S.488 

M 

8.918 

44,S}4 

1.767 
&.000 

12.928 


10-1-84 
10-1-84 

10-1-84 
11-29-84 

10-31-84 

11-29-84 
11-29-84 

10-11-84 


-■93 


424 

IS. 488 

49 

8.021 

4«.&3< 

1.767 
S.OOO 

12.928 


DEPARTMENT  OF  TRNtSPORIATION 

Federal  Aviation  AdainlstrAion 
Facilities  and  cqulpaent  (airport  and 
airway   trust) 


08S-1I 


S17.20S 


10-1-84 


-161000 


174.20S 
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AtUdMtflt  •  -  status  •t  Scfcrrcls  -  Ft*c«l  TMr  IMS 

. •*  »♦  J«i»i«r»  I .  ms  tawnt            tmmtKt  CoKqm-                                                AMirt 

iMxts   <r.  Tlwusaniis  •<  D«IUri  lrM.MUt««  IrMMUtM                        C«ii.Ut<«(  t«0Mll,  Co««res-                              Iteferreo 

»„.___           ,.  •titrrtt     Or1««««l       S«bt««M<it  0«tc  of       (M/Agrncr  ta«u«r(<l  slonal  C<Mil«tW«        ts  of 

»«WK>'fcirM«/«cco»«  HMl^      ■«,»•«(             Cfe«.«»  R«s««t        l«lM««  KlMte^  Act  tor  Mjustvnts       1-I-8S 

KPMIIKNI  Of   THt   TKMUin' 

Off«c«  of  Itvcraie  SMrtn^ 
lac<l  go*«rnarPt  ftsctl  Ms«st*<Ke 

'"•»'   '""0 Mi-W  SS.4W  |».|.M  .?SS?  „  ,4, 

MS-n  l«.9M  |».|-t4  .IJMI  (Ijh 

GfKCAL    SEtVICfS  WNIMISIMnM 

••tiOMl  Archwcs   Mid  Rfforos  S«r««ct 
Oi»r«t .nq  „o#f.se. SSS-M  4.fM  li-n-M  «^,OCi 

OTNfR  IMXPiMKHI   MfNCIES  ' 

•o«rd  for  l(itcrn«t«on«l  •roMc«st<nQ 
Sr«».ti  and  ttptr%*i MS-n  4.4M  10-l-t4  4  4M 

Pu>mu  CMial  CaaB'ssiop 
Operattng  ».p«riw MS-J7  «.)4t  I1-I9-M  ».i«6 

Pconsy  )••<>>•  4»«nic  O««elopa»nt  Corporattor 
Lard  Mqu'sUior  and  de»«lapwrt   fii,Pd MS-14  14. )M  lO-l-M  -SOOO  9.100 

•a>lro«d  tettrMtnt  loard 
ll«l«auk*«  raUroad  rKtr«ctur«i<g. 
a<toif.istratior MS-IS  100  l*-l-M  jOe 

d.   S.   Inforaatton  Agency 

Salar.es  and  cipcrses BSS-Z2  i.4W  I0-Jl-i4  j  4is 

Salaries  and  aipcnses.  special  torelor 

currerc,  proqraa tK-2i  tV  10-31-84  »b? 

FOIAl.  OtFEBBALS t.(«?.tM       S.SIS.09?  -J.Oll.ni  0  1»       9.176.64? 

llotM     All  of  tne  aCHxe  awunts  represent  kadget  aKtkorltf  ciccpt  the  Local  (overnwnt  fucal  Assistance  Irusl  Fund  (OOS-IJ)  of  outlays  onl,. 

|KR  Dot  85-1123  Filed  l-11^i;  8:45  am| 
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47  CFR  Part  69 

Interim  Party  Line  Charges;  Order 

Extending  Time  for  Filing  Comments  and 

Reply  Comments;  MTS  and  WATS  Market 

Structure;  Notice  of  Proposed 

Rulemaking 
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FEDERAL  C 
COMMISSiO 

47  CFR  Part 
I CC  Docket  N 

Interim  Part 
Extending  T 
and  Reply  C 
Market  Strui 

agency:  Ft'cl 

(.'(idiniission 
action:  N'oti 
extension  of 
period. 

SUMMARY:  Ir 

Extension  o\ 
United  State 
comment  fili 
ptirty-line  ch 
transport  w; 
from  laniiar 
lOtiri.  The  pe 
comments  w 
14.  l<i«5  to  Ji 

DATES:  Com 

line  charges 
waiver  issu( 
22. 19K5,  anc 
January  28, ' 

ADDRESS:  F( 

Commission 
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FEDERAL  COMMUNICATIONS 
COMMISSION 


47  CFR  Part  69 

I CC  Docket  No.  78-72.  Phase  1 1 

Interim  Party  Line  Charges;  Order 
Extending  Time  for  Filing  Comments 
and  Reply  Comments;  MTS  and  WATS 
Market  Structure  ' 

agency:  Frderal  Communiciitions 

(.'(.mniission.  I 

action:  Notice  of  proposeq  rulemaking. 

extension  of  comment/rep  y  comment 

period. 

summary:  In  response  to  aj Motion  for 
Extension  of  Time  thiit  wni  filed  by  the 
Ignited  States  Department  of  justice,  the 
comment  filing  period  for  the  interim 
party-line  charges  and  the  local 
transport  waiver  issues  was  extended 
from  lanuary  14. 1985.  to  January  22. 
lObTi.  The  period  for  filing  ^ply 
comments  was  extended  from  |anuur\ 
24. 1{»85  to  January  28. 1983. 

DATES:  Comments  on  the  interim  party 
line  charges  and  the  local  transport 
w<ii\  er  issues  are  now  duo  by  January 
22.  1985.  and  reply  comments  are  due  b\ 
January  28. 1985. 

ADDRESS:  Federal  Communications 
Commission.  Washington.  D.C.  20554. 


FOR  FURTHER  INFORMATION  CONTACr 

Kent  R.  Nilsson.  Federal 

Communications  Commission.  (2(I2)  6311- 

6363. 

SUPPLEMENTARY  INFORMATION: 

Order  Extending  Time 

In  the  matter  of  MIS  and  WA 1 S  Marltet 
Structure.  CC  Docket  No.  78-72:  Phase  I  (12- 
/(MM;  49  FR  50413). 

Adopted:  January  11.  1985. 

Kelensed:  January  11. 1985. 

1  On  December  28, 1984,  the 
Commission  released  a  Notice  of 
Proposed  Rulemaking  in  CC  Docket  No 
78-72.  Phase  I  (FCC  84-604).  that 
requested  comments  upon  four  sets  of 
issues.  Two  of  those  sets  of  issues 
(interim  party-line  charges  and  the  local 
transport  waiver  issues)  were  subject  to 
comment  and  reply  comment  filing 
deadlines  of  January  14. 1985.  and 
January  24. 1985.  respectively.' 

2.  On  January  10. 1985,  the  Antitrust 
Division  of  the  United  States 
Department  of  Justice  (hereinafter,  the 
"Department")  filed  a  motion  that 
sought  to  extend  the  comment  filing 
deadlines  from  January  14. 1985.  to 
January  21. 1985.  and  from  January  24. 
1985  to  January  28. 1985.  In  support  of  its 
motion,  the  Department  stated  "[w]e 
have  been  meeting  with  representatives 
of  the  exchange  carriers  and  the  long 


'  4!'  KR  SMi-r  (1964). 


distance  companies  to  obtain  certain 
facts  which  we  believe  are  relevant  to 
the  issues  presented  by  this  rulemaking 
as  well  as  issues  concerning  compliance 
with  the  MFJ.  Unfortunately  this  process 
can  not  be  accomplished  within  the 
relatively  short  time  period  specified  in 
the  Commissions  notice." 

3.  We  believe  that  the  Commission 
should  ha\  e  the  benefit  of  the 
Department's  comments,  and  that  the 
additional  time  that  has  been  requested 
by  the  Department  is  not  unreasonable. 
The  Commission's  Offices  will, 
however,  be  closed  during  Inauguration 
Day.  January  21.  As  a  consequence,  in 
granting  the  Departments  motion,  we 
will  extend  the  period  for  the  filing  of 
initial  comments  to  January  22. 1985. 

4.  Accordingly,  it  is  ordered  That 
comments  upon  the  interim  party-line 
charges  and  local  transport  waiver 
issues  may  be  filed  on  or  before  January 
22. 1985.  and  reply  comments  may  be 
filed  on  or  before  January  28, 1985. 

5.  This  order  is  issued  pursuant  to 
§0.91  and  0.291  of  the  Rules  of  the 
Federal  Communications  Commission. 
47  CFR  0.91.  0.291  (1984). 

Federal  Communications  Commission. 
William  F.  Adler, 

Deputy  Chief.  Common  Carrier  Bureau. 
|FR  Doc.  85-1220  Filed  1-11-85:  12:01  pm) 
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21 1-426 »  .  3 

427-720 4 

721-916 7 

917-1038 .8 

1039-1202 ,.9 

1203-1428 JIO 

1429-1812 11 

1813-2038 Jl4 
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CFR  PARTS  AFFECTED  DURING  JANUARY 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA).  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


3  CFR 

Executive  Order*: 

12291  (See 

EO  12498) 1036 

12456  (Superseded 

by  EO  12496) 211 

12462  (Amended  by 

EO  12497) 229 

12496 211 

12497 229 

12498 1036 

Proctamations: 
5201  (See  Proc. 

5291 

5290 

5291 


.223 

1 

.223 


5  CFR 

531 

536 

734 

735 

737 

Proposed  Rules: 
831 


...427 
..  427 
.1203 
.1203 
.1203 


.473 


7  CFR 

Ch.l 1813 

Ch.  VII 1813 

46 428 

; 3 


...  721 
.1814 
.1814 
.1205 
.1039 
.1819 
.1824 
.1039 
...231 


58 

354 

401 

434 -.. 

408 

427 

436 

437 

810 : 

905 

907..... 5.  231.  1039,  1429 

908 231 .  1429 

910 428.  1206.  1829 

912 231 

913..- 231 

917 231 

.928 231.  1438.  1439 

932 231 

959 5 

966 5 

971 5 

979 5 

987 ; 5 

989 1830 

1930 1206 

1944 1206 

1965 1206 

3015 1040 

Proposed  Rules: 

800 „ 948 

920 835 

1030 280 


1124.. 
1136.. 
1804.. 
1924.. 


.1540 
...815 
...815 
...815 


8  CFR 

238 


1206 


9CFR 

72 429.430 

73 430 

92 1040,1207 

97 „ 722 

113 431.  439.  1041 

307 723 

318 6 

350 723 

351 723 

354 ....„ 723 

355 723 

362 723 

381 6,723 

Propoeed  Rules: 

93 1863 

101 1230 

114 1230 

322 1 540 

381 280.1540 


10  CFR 

440 

Propoeed  Rules; 
903 


.708 
.206 


11  CFR 

Proposed  Rules: 

Ch.l.: 477 


12  CFR 

5 

201 

304 

346 

505d 

545 


.1439 
...444 
7 


.1209 

7 

.1043 


Proposed  Rules: 

535 


.1863 


13  CFR 

Ch.  I 

112 

113 

120 

123 

305. 


...917 
.1441 
.1442 
...  725 
...704 
...725 


14  CFR 

Ch.  II 451. 1209 

21 7 

39 10.445-448 


11 
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71 

.726-728 

97 

121 

135 

449 

450 

Ma 

241 10.  232 

245 — 453 

246 —  453 

291 453 

296 14 

310b 454 

312 4M 

370 

455 

385 

22 

399 

455 

33 

1542 

39 28C 

71 90-93.  1 

91 

1.  478,  479 

232.  1866. 

1867 

949 

121 

125 , 

949 

949 

135 „., 

949 

211 

95 

223 

480 

241 

101 

272 

95 

302 

95 

323 „ 

481 

383 

482 

15CFR 

0 

928 

325 

377 

1804 

729 

377 

835 

16CFR 

PrapOMd  RuAss: 

456 

596 

17CFR 

1 

22  928 

31 

22 

240 

730  1442 

249 

1442 

270 

1442 

274 

1442 

31 

102 

190 

102 

239 

1542 

274 

1542 

1SCFR 

271 

931 

157 

114 

284 

114 

501 

956 

502 

956 

503 

956 

504 

956 

505 

956 

506 

956 

507 

956 

508. 

956 

19CFR 

12 

113 

1043 

739 

141 

177. 

4 

1499 

1044 

1060 

6 

1544 

18 

..1545.  1546 

101....: 

._ 1063 

tea 

1233 

114 

1546 

134 

„ 1064 

20CFR 

404. 

1831 

701 

384 

702 

384 

703 

384 

21  era 

105. 

1833 

107 

173 

175 

1833 

61 

1500 

176 

177 

178 62-64, 

430.. 

.  1209.  1500 

.1501.  1841 

1502.  1842 

1503 

436. 

1503 

440. 

1503 

446. 

1503 

448 

1503 

450 

1503 

452. 

, 1503 

455. 

, 1503 

520. 

64.  1045 

524 

739 

558 

1842 

133 

119,  120 

193 

.„ 120 

442 .<c. 

253 

510 

254 

522. 

254 

558 

254 

866 

414 

22CFB 

308 

1844 

24CFR 

570 

1505 

965 

456 

200 

1233 

203 

1233 

220 

1233 

228 

1233 

26CFR 

1 

740  747 

31 „ 

747 

54 

747 

Mm  III!  1 *  ^k^AAs 

rropoMO  ffWM: 

1 

,....836  837 

31 

836 

54 

836 

27CFR 

4 

758,  759 

9 

255 

PrapoMdRulM: 

4 

960 

5 

960 

7 

960 

2tCFR 

540 

410 

550 

410 

29CFR 

1910 

64,  1046 

2622 1210 

PropoMd  RutoK 

1910. 1 547 

?510 961 

2550 961 

2610 1065 

30CFR 

701 257 

762 257 

816 „ 257 

817 257 

913 1 507 

926 „ 258 

931 456 

934 _ 260 

250 838,  1 549 

401 956 

884 483 

886 483 

913 485 

914 281 

91 7 283 

935 284 

938 486 

950 1869 

31CFR 

129 262 

209 263 

210 263 

240 263 

32CFR 

166 77 

505 932 

706 1210-1212 

33CFR 

1 10 1849 

117 1212.  1849 

PropoMd  RuIm 

110 859,  1869 

117 122.860.861,  1069 

34CFR 

690 1 178 

36CFR 

2 1850 

223 458 

1155 1032 

PropoMdRulM: 

7 973 

223 488 

37CFR 

211 263 

38CFR 

PropoMd  (Mm: 

21 1549 

39CFR 

10 763 

ProcMMMfl  Rutett 

111 1870 

265 1069 

40CFR 

35 1774 

52 459,  764-769.  3932, 

1213 
60 933.  1164.  1851 


61 933 

65 772-775.  935.  1851 

81 935.  1 509 

130 1774 

136 690,695 

186 61.  1050-1054 

260 273.614 

261 614.  1 978 

264 614.  1978 

265 614.  1978 

266 614 

270 1 978 

271 775.  1513.  1515 

704 1215 

775 1 978 

PropoMd  RuIm: 

51 974 

52 123.  285,  493.  862- 

865,975.1880 

61 1 182 

80 718 

81 286 

1 36 697 

153 _ 1070 

180 .125.1071 

264 1238 

266 „ 1 684 

721 1 27 

41CFR 

101-11 81 

101-41 938 

1 01-49 82 

42CFR 

36 ;. 1852 

71 1516 

1 22 2008 

123 2008 

405 1314 

417 1314 

43CFR 

1 880. 1 304 

2880 1308 

Public  Und  OnlMs: 

6581 1055 

rropoMd  RuIm: 

Subtitle  A. 1550 

2 286,  1072 

3140 1300 

44CFR 

64 84,  1856,  1857 

45CFR 

77 776 

PropoMd  RutaK 

1601 495 

1612 501 

1614 509 

1620 „ 512 

1622 514 

46CFR 

170. 1524 

171 1524 

172. 1524 

173 1524 

174.. 1524 

PropoMdRulM: 

50 1072 

56 1072 

150 1550 
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160 1558 

47CFR 

Ch.  1 1 525 

0 85 

1 3 1215 

31 782 

61 1215 

67 939 

69 939 

73 273.  1223-1228.  1534 

81 „ 85 

83 85 

90 783 

Ch.  1 1570,  1881 

2 1 582 

1 5 1 582 

18 287 

31 1 590 

62 976 

63 1 890 

69 2036 

73 1239,  1241 

76 1890 

81 132 

83 132 

90 865,  1582 

48CFR 

Ch.  1 1726 

Ch.2 274 

Ch.  5 945,  1534 

Ch.  8 78» 

Ch.  61 1756 

1 803 784 

1 804 784 

1805 784 

1812 784 

1813 784 

1814 78« 

1815 78# 

1816 78* 

1817 784 

1825 784 

1 827 784 

1831 784 

1832 784 

1835 784 

1 842 J&H 

1 844 78 

1845 78 

1852 78 

49CFR 

1 27 

171 79 

1 72 78 

1 73 78 

1 74 79 

1 75 78 

1 76 78 

177 

1135 

1 140 946 

1245 946 

1312 459 

Proposad  RuIm: 

1 06 28© 

1 07 288 

1 71 288 

1 72 288 

1 73 288 

1 74 288 

175 288 

176 288 


177 

288 

178 

288 

390 

1243 

391 

1243 

392 

1243 

393 

1243,1245,  1603 

394 

1243 

395 

1243 

396 

1243.  1245 

397 

1243 

398 

1243 

399 

1243 

571 

294 

1057 

517 

SOCFR 

17  

1056 

23 

811 

222 

1056 

227 

278 

258 

1859 

61 1 

460-468,  1862 

645 

1229 

661 

811 

663 

471 

655  . ... 

947 

672  

467 

Propoawi 

17   .  ... 

RuIm: 

1247 

21 

518 

226  

1088 

227 

.294 

611 

1890 

642  .. .. 

518 

655 

1890 

661 

134 

LIST  OF  PUBLIC  LAWS 

Last  List  Nov.  16,  1984 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws. 
The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(refen-ed  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
D.C.  20402  (phone  202-275- 
3030). 

S.J.  Res.  6  /  Pub.  L  99-1 

Extending  the  time  within 
which  the  President  may 
transmit  the  Budget  Message 
and  the  Economic  Report  to 
the  Congress  and  extending 
the  time  within  which  the  Joint 
Economic  Committee  shall  file 
its  report.  (Jan.  9,  1985;  99 
Stat.  3)    Price:  $1.00 


/ 
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This  checkhst.  prepared  by  the  Office  of  the  Federal  Register,  is 
published  \*eekly  It «  arranged  in  the  order  of  CFR  titles,  prices,  and 
revision  dates. 

An  asterisk  (')  precedes  each  entry  that  has  been  issued  since  last 
\*eek  and  which  is  now  available  for  sale  at  the  Government  Pnnting 
Office. 

f^ew  unrts  issued  dunng  the  week  are  announced  on  the  back  cover  of 
the  darly  Ftdaral  Rcgtotw  as  they  become  available 
A  checklist  of  current  CFR  volumes  comphsing  a  complete  CFR  set, 
also  appears  m  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscnptton  to  all  revised  volumes  is  $550 
domestic.  $137  50  additional  for  foreign  mailing. 
Order  from  Supenntendent  of  Documents.  Government  Pnnting  Office. 
Washington,  DC.  20402.  Charge  orders  (VISA.  MasterCard,  or  GPO 
Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 
783-323<  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  Monday— Friday 
(except  hoi'days). 

TW**  Prie«  Revision  Oat* 

1. 2  (2  Rewrvtd)  $6.00  km.  1.  1984 

3  (1983  Compiiation  and  Parts  100  ond  lOI)  7.00  Im.  I,  1984 

*  12  00  kn.  1.  1984 
SPartK 

'-'"» - 13  00  Jot.  1,  1984 

1-1 199  (Special  Supptmwl) None  J«.  1,  1984 

1200-{nd.  6  (6  Reserved) 6.00  Jon.  1,  1984 

7Parts: 

(^-*i    ■. 13.00  Jon.  1.  1984 

**-51 - 12.00  ion.  1.  1984 

52 14.00  Jan.  1,  1984 

53-209 t 13  00  Jon.  1,  1984 

'10-2W 13.00  Jon   1,  1984 

300-399 7  50  jon   1,  1984 

<00-«99 13.00  Jon   1,  1984 

'00-899 13  00  Jon.  1,  1984 

^00-999 ,. 14  00  Jon.  1.  1984 

1000-1059 12.00  Jon   1.  1984 

1060-1119 9  50  Jon.  i,  1994 

"20-1199 7  50  jon.  1,  1934 

1200-1499 13  00  Jon.  1,  1984 

1500-1899 6  00  Jon.  1,  1984 

1900-1944 14.00  Jon.  1,  1984 

1945-lnd 13  00  Jon.  1,  1984 

•  7.00  Jan.  1,  1984 
9Parts: 

'-'" 13.00  Jon.  1.  1984 

200-W 9.50  Jan.  }    1934 

10  Parts: 

0-lW 14  00  Jon.  1,  1984 

200-399 12  00  Jon.  1,  1984 

*00-499 12  00  Jon   1,  1984 

500-End „ 13.00  Jo,.  1.  1984 

^^  7.50  Apr.  1,  1984 

12PartK 

'-'" 900  Jon.  1,  1984 

200-299 14  00  Jon.  1,  1984 

300-499 9  50  Jon.  1,  1984 

50O-6id 14  00  Jan.  1.  1984 

^3  13.00  Jan.  1.  1984 

14  Parts:  ^ 

'-59 13.00  km.  1,  1984 

'0-139 13  00  Jon.  1,  1984 

'*0-199 7  00  Jon.  1,  1984 

200-1199 13  00  Jon.  1,  1984 

1200-€nd 7  50  jon   1,  1984 

15  Parts: 

*-299 700  Jon.  1.  1984 

300-399 13  00  Jan.  1,  1984 


TW* 

400-fiid 12.00 

1«  Parts: 

0-149 9.00 

150-999 9.50 

1000-End 13.00 

17  Parts: 

1-239 14.00 

240-6id 13.00 

IS  Parts: 

1-149 ; 12.00 

150-399 15.00 

400-fnd 6.50 

1»  17.00 
20Parta: 

1-399 7.50 

400-499 13.00 

SOO-End 14.00 

21  Parts: 

1-99 9.00 

100-169 12.00 

170-199 12.00 

200-299 4.25 

300-4*59 14.00 

500-599 13.00 

600-799 6.00 

800-1299 9.50 

13C0-End 6.00 

22  1700 

23  13.00 

24  Parts: 

0-199 „ 8  00 

200-499 14.00 

500-699 6.00 

700-1699 12.00 

1700-End 9.50 

25  14.00 
26Parta: 

§$  10-1.169 14.50 

SI  1.170-1.300 10  00 

§§  1.301-1.400 7.50 

§§  1.401-1.500 13.00 

S  §  1 .501-1  640 12.00 

$$  1.641-1.850 12.00 

§S  1851-1.1200 14.00 

§  J  1  1201-tnd 17.00 

2-29 13.00 

30-39 9  00 

40-299 14.00 

300-499 9.50 

500-599 8.00 

60O-End 5.50 

27  Parts: 

1-199 ., 13.00 

200-bid 12.00 

2«  13.00 

29Parts: 

0-99 ; '  14.00 

100-499 6  50 

500-899 14  00 

900-1899 7  50 

1900-1910 15.00 

191 1-1919 5  50 

1920-&id 14.00 

30  Parts: 

0-199 13.00 

200-699 5.50 

700-End 13  00 

31  Parts: 

0-199 8.00 

200-Cnd 9.50 


Revision  Date 
Jon.  1.  1984 

Jan.  1,  1984 
Jan.  1,  1984 
Jen.  1.  1984 

Apr.  1.  1984 
Apr.  1,  1984 

Apr.  1.  1984 
Apr.  1,  1984 
Apr.  1,  1984 
Apr.  1.  1984 

Apr.  1,  1984 
Apr.  1.  1984 
Apr   1,  1984 

Apr.  1.  1984 
Apr.  1,  1984 
Apr.  1.  1984 
Apr.  1.  1984 
Apr.  1.  1984 
Apr.  1.  1984 
Apr.  1.  1984 
Apr.  1,  1984 
Apr.  1.  1984  < 
Apr.  1.  1984 
Apr.  1.  1984 

Apr  1.  1984 
Apr  1,  1984 
Apr.  1,  1984 
Apr.  1.  1984 
Apr  1,  1984 
Apr.  1.  1984 

Apr.  1,  1984 
Apr.  1,  1984 
Apr  1,  1984 
Apr.  1.  1984 
Apr.  1.  1984 
Apr.  1,  1984 
Apr.  1,  1984 
Apr.  1,  1984 
Apr.  1,  1984 
Apr.  1.  1984 
Apr.  1,  1984 
Apr.  1.  1984 
'Apr.  1,  1980 
Apr.  1.  1984 

Apr.  1.  1984 
Apr  1.  1984 
July  1,  1984 

July  1,.  1984 
July  1,  1984 
July  1.  1984 
Jufy  1,  1984 
Juty  1,  1984 
Arfy  I.  1984 
Jufy  1.  1984 

July  1,  1984 
July  1,  1984 
July  1.  1984 

Juty  1,  1984 
July  1.  1984 
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RwWonDat* 
Jon.  t.  1984 

Jan.  1,  1984 
Jon.  1,  1984 
Jon.  1.  1984 


Tttto 

32  Parts: 

1-39,  Vol.  I... 
1-39.  Vol.  n.. 
1-39.  Vol.  Nt. 

40-189 

190-399 

400-629 

630-699 

700-799 

800-999 

1000-End 

33  Parts: 

1-199 

200-End 

34  Parts: 

1-299 

300-399 

400-End 

35 

36  Parts: 

1-199 

200-End 

37 

3<  Parts: 

0-17 

18-£nd 

39 

40  Parts: 

1-51 

52 

53-80 

81-99 

100-149 

150-189 

190-399 

400-424 

425-End 


41  Chapters: 

1,  1-1  to  1-10 

1,  1-11  to  App«H«x.  2  (2  Reserved) 13.00 


Pfic*       RavMon  Oat* 


Title 
400-End.. 


17.00 


15.00 
19.00 
18.00 
13.00 
13.00 
13.00 
12.00 
13.00 
9.50 
6.00 

14.00 
13.00 

14.00 
8.50 

14.00 
7.50 

9.00 

12.00 

8.00 

14.00 
9.50 
8.00 

13.00 
14.00 
18.00 
14.00 
9.50 
13.00 
13.00 
13.00 
14.00 

13.00 


3-6 

7 

8 

9 .■ 

10-17 

18,  Vol.  I,  Ports  1-5 

18,  Vol.  II.  Ports  6-19... 
18,  Vol.  Ill,  Ports  20-52  . 

19-100 

101 

102 -End 

42  Parts: 

1-60 

61-399 


14.00 

6.00 

4.50 

13.00 

9.50 

13.00 

13.00 

13.00 

13.00 

15.00 

9.50 

12.00 
8.00 


July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 

July  1,  1984 
July  1,  1984 

July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 

July  1,  1984 
July  1,  1984 
July  1,  1984 

July  1,  1984 
July  1,  1984 
July  1,  1984 

July  1,  1984 
July  1,  1984 
July  1.  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 

July  1,  1984 
July  1,  1984 
July  1.  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 

Oct.  1,  1984 
Oct.  1,  1984 


43  Parts: 

1-999 ».50 

1000-3999 14.00 

4000-End 8.00 

44  12.00 

45  Parts: 

1-199 9.50 

200-499 6.50 

500-1199 13.00 

1200-End 9.50 

46  Parts: 

1-40 9.50 

41-69 9.50 

70-89 _ 6.00 

90-139 9.00 

140-155 9.50 

156-165 10.00 

166-199 9.00 

200-499 13.00 

400-End 7.00 

47  Parts: 

0-19 ,  13.00 

20-69 14.00 

*70-79 13.00 

80-End.. 13.00 

48  Chapters: 

1  (Ports  1-51) 13.00 

1  (Ports  52-99) 1300 

2                13.00 

*15-End *■■  12.00 

49  Parts: 

1-99 y  7.50 

100-177 ii  1400 

178-199 -  13.00 

200-39? - 13.00 

400-999 13.00 

*1000-1 199 13.00 

1200-1299 13.00 

1300-End 3.75 

50  Parts: 

1-199 9.00 

200-End 1300 


Revision  Data 

Oct. 

1, 

1983 

Oct. 

1, 

1984 

Oct. 

1, 

1983 

Oct. 

1, 

1984 

Oct. 

1, 

1983 

Oct. 

1, 

1984 

Oct. 

1, 

1984 

Oct. 

1, 

1984 

Oct. 

1, 

1984 

Oct. 

1, 

1984 

Oct. 

1, 

1984 

Oct. 

1, 

1984 

Oct. 

1, 

1984 

Oct. 

1, 

1984 

Oct. 

1, 

1984 

Oct. 
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Agricultural  Marketing  Service 

PROPOSED  RULES 

Livestock,  meats,  prepared  meats,  and  meat 

products;  grading,  certification,  and  standards; 
2055  Carcass  beef  and  slaughter  cattle:  extension  of 

time 

NOTICES 

Meetings; 
2072  Hop  Marketing  Advisory  Board 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Federal  Crop 
Insurance  Corporation;  Forest  Service. 

Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration 

NOTICES 

Grants  and  cooperative  agreements: 

2088  American  Indian  mental  health  research  and 
development  center 

Centers  for  Disease  Control 

NOTICES 

Grants  and  cooperative  agreements; 

2089  Occupational  safety  and  health;  education 
programs 

Commerce  Department 

See  o/so  International  Trade  Administration; 
Minority  Business  Development  Agency;  National 
Oceanic  and  Atmospheric  Administration;  Travel 
and  Tourism  Administration. 
NOTICES 
Meetings; 
2072  Economic  Advisory  Board 

Defense  Department 

RULES 

Federal  Acquisition  Regulation  (FAR); 
2268  Publicizing  provisions  and  validation  of 

proprietary  restrictions,  and  competition  in 

contracting  protest  provisions;  interim 

I 
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Drug  Enforcement  Administration 

RULES 

Practice  and  procedure: 
2C46  Hearing  transcripts  and  exhibits 

NOTICES 

Registration  applications,  etc.:  controlled 

substances; 
2093  Queens  Coutty  Medical  Society  Drug  Line 

Education  Department 

NOTICES 

Grants;  availability,  etc.: 
2075  National  direct  student  loan  program;  default 

report  filings 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
2100  Aera  Manufacturing  et  hI. 


2100  Bunham  Knitwear.  Inc.,  et  al. 

2101  Mayr  Brothers  Logging  Co..  Inc. 

2101  New  B  Manufacturing  Corp. 

2102  Reltoc  Manufacturing  Co. 


Energy  Department 

See  also  Energy  Information  Administration; 

Hearings  and  Appeals  Office,  Energy  Department. 

NOTICES 

Civilian  radioactive  waste  management;  workshop 

Internationa!  atomic  energy  agreements;  civil  uses; 

subsequent  arrangements; 

European  Atomic  Energy  Community.  Canada. 

and  Japan 

Hungary 

Mexico 

Energy  Information  Administration 

NOTICES 

Industrial  emissions  of  sulfur  and  nitrogen  oxides; 
survey  design;  extension  of  time 
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2077 


Environmental  Protection  Agency 

RULES 

Toxic  substances: 
2046  Reporting  and  recordkeeping  requirements; 

editorial  amendments 

NOTICES 

Meetings; 
2077  Science  Advisory  Board 

Farm  Credit  Administration 

NOTiCES 
2121       Meetings;  Sunshine  Act 


Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

2040, 

McDonnell  Douglas  (2  documents) 

2043 

2045 

Pitts 

PROPOSED  RULES 

Airworthiness  directives: 

2059 

Airbus  Industrie 

2063 

Boeing 

2062 

Fdirchild 

2059 

Hughes  Helicopters.  Inc. 

2060, 

Rolls  Royce  Ltd.  (2  documents) 

2061 

Federal  Communications  Commission 

NOTICES 
2082,      Agency  information  collection  activities  under 
2083       OMB  review  (2  documents) 

Meetings: 
2083  Reduced  Orbital  Spacing  Advisory  Committee 

Radio  bro.idcasting: 
2077  Regional  Administrative  Radio  Conference; 

inquiry 
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Federal  Crop  Insurance  Corporation 

* 

General  Services  Administration 

RULES 

RULES 

Crop  insurunce:  various  commudities: 

Federal  Acquisition  Regulation  (FAR): 

2039 

Peanuts 

2268 

Publicizing  provisions  and  validation  of 

PnOPOSCO  RULES 

proprietary  restrictions,  and  competition  in 

Crop  insurance:  various  coinniodities: 

contracting  protest  provisions:  interim 

2055 

Peaches 

Federal  Maritime  Commission 

Health  and  Human  Services  Department 

NOTICES 

See  Alcohol.  Drug  Abuse,  and  Mental  Health 

2086 

Agency  information  collection  activities  under 

Administration:  Centers  for  Disease  Control;  Food 

OMB  review 

and  Drug  Administration:  Health  Resources  and 

Freight  forwarder  licenses: 

Services  Administration:  Human  Development 

2087 

LMB  Transport.  Inc..  et  al 

Services  Office. 

2086 

Pradillo.  A.R..  et  al. 

Federal  Mediation  and  Conciliation  Service 

Health  Resources  and  Services  Administration 

m 

Nonccs 

NOTICES 

Grants:  availabilit>.  elc: 

2088 

Advisory  committee  reports,  annual:  availability  (2 

2083 

Labor-management  cooperation  program 

documents) 

Federal  Reserve  System 

Hearings  and  Appeals  Office,  Energy  Department 

PfK)POSEO  RULES 

NOTICES 

Bank  holding  companies  and  change  in  bank 

2077 

Special  refund  procedures:  implementation  and 

control  (Regulation  Y): 

inquiry:  correction 

2057 

Permissible  transactions  with  nonbank  bank 

subsidiaries 
NOTICES 

Human  Development  Services  Office 

Bank  holding  company  application.s.  etc.: 

NOTICES 

2087 

Angola  State  Bancorp  el  al. 

Grants:  availability,  etc.: 

2087 

Chemical  New  York  Cbrp.  el  al. 

2089 

Social  services  block  grant  program:  Federal 

2121 

Meetings:  Sunshine  Act 

allotments  to  States 

Federal  Trade  Commission 

Immigration  and  Naturalization  Service 

PROPOSED  RULES 

RULES 

Prohibited  trade  practices: 

Immigration: 

2065 

Craftmatic/Contour  Organization.  Inc..  et  al. 

2040 

Free  legal  services  programs,  listing:  application 

Food  and  Drug  Administration 

approval  and  denial 

PROPOSED  RULES 

Human  drugs: 

interior  Department 

2168 

Aphrodisiac  drug  products  (OTC) 

See  also  Land  Management  Bureau:  Minerals 

2200 

Cold,  cough.  allerg\.  bronchodilator.  and 

Management  Service:  National  Park  Service. 

antiasthmatic  drug  products  (OTC):  tenative  final 

NOTICES 

monograph  for  antihijitamine  drug  products 

Meetings: 

2220 

Cold,  cough,  allergy,  bronchouilator,  and 

2091 

Alaska  Land  I'jse  Council 

antiasthmatic  drug  products  (OTC):  tenative  final 

2091 

Privacy  Act:  systems  of  records 

monograph  for  (OTC)  nasal  decongestant  drug 

products 

International  Trade  Administration 

2190 

Hair  grower  and  hair  loss  prevention  drug 

PROPOSED  RULES 

products  (OTC) 

Export  licensing: 

2160 

Hypophosphatemia  and  hyperphosphatemia  drug 

2064 

Petroleum  partly  refined  for  further  refining: 

products  (OTC) 

i 

short  supply:  advance  notice 

2124 

Laxative  drug  products  (OTC):  tentative  final 

NOTICES 

monograph 

Cheese,  quota:  foreign  government  subsidies: 

2244 

Poison  treatment  drug  products  (OTC):  tentative 

2074 

Annual  list 

final  monograph 

Countervailing  duties: 

2184 

Stomach  acidifier  drug  products  (OTC) 

2073 

Tomato  products  from  Greece 

2172 

Topical  acne  (antimicrobial)  drug  products 

(OTC):  tentative  final  monograph 
NOTICES 

International  Trade  Commission 

2088 

Animal  druj,_. _  , 

IS.  feeds,  and  reLitPcl  nrnrliirts: 

2121 

NOTICES 

Micro  Blenders.  Inc.:  approval  withdrawn: 

Mirfinps:  Sunshme  Act  (2  documents) 

correction 

Justice  Department 

Forest  Serv 

rice 

See  also  Drug  Enforcement  Administration; 

NOTICES 

Immigration  and  Naturalization  Service. 

Meetings: 

NOTICES 

2072 

Medicini 

G  Bow  National  Forest  Crazing  Advisorj- 

2095. 

Privacy  Act:  systems  of  records  (2  documents) 

- 

Board 
1 

2096 

/ 

Labor  Department 

See  Employment  and  Training  Administration; 
Pension  and  Welfare  Benefit  Programs  Office; 
Wage  and  Hour  Division. 

Land  Management  Bureau 

RULES 

Oil  and  gas  leasing: 

2048  Noncompetitive  leases;  minimum  lease  size: 
clarification 

NOTICES 

Alaska  native  claims  selections: 
2092  Gana-a  Yoo.  Ltd. 

2092  Tozitna,  Ltd. 

Classification  of  public  lands: 

2092  Minnesota 

Exchange  of  public  lands  for  private  land: 
2094  Montana 

Meetings: 

2093  Craig  District  Grazing  Advisory  Board 
2093  Susanville  District  Advisory  Council 

Survey  plat  filings: 
00  New  Mexico 

Withdrawal  and  reservation  of  public  lands: 

2093  Colorado 

Minerals  Management  Service 

NOTICES 

Exclusive  economic  zone  and  Outer  Continental 
Shelf: 
2264  Strategic  and  nonenergy  mineral  leasing;  inquiry 

Outer  Continental  Shelf;  development  operations 
coordination: 

2094  Chevron.  U.B.A.  Inc. 

Minority  Business  Development  Agency 

NOTICES 

Financial  assistance  application  announcements: 
2074  Texas  ( 

National  Aeronautics  and  Space  Administration 

RULES 

2049  Acquisition  regulations 

Federal  Acquisition  Regulation  (FAR): 
2268  Publicizing  provisions  and  validation  of 

proprietary  restrictions,  and  competition  in 
contracting  protest  provisions;  interim 
NOTICES 
Meetings: 
2111  Advisory  Council 

2111  Aerospace  Safety  Advisory  Panel 

2112  Life  Sciencos  Advisory  Committee 

National  Oceanic  and  Atmospheric 
Administration 

RULES 

Fishery  conservation  and  management: 

2050  Atlantic  mackerel.  sl]uid,  and  buttorfish 

2051  Pacific  Coast  groundfish 

National  Parle  Service 

NOTICES 

Historic  Places  National  Register;  pending 
nominations: 
2094  Arizona  et  al. 


Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Production  and  utilization  facilities,  domestic 
licensing: 
2056  Fire  protection  policy  recommendations; 

availability,  etc. 
NOTICES 
Applications,  etc.: 

2113  Georgia  Power  Co.  et  al. 
2t14  Long  Island  Lighting  Co. 

2114  Toledo  Edison  Co.  et  al. 

2115  University  of  Michigan 
Environmental  statements;  availability,  etc.: 

2112  Florida  Power  and  Light  Co. 

2114  Georgia  Power  Co.  et  al. 

Reports;  availability,  etc.: 

2116  International  atomic  energy  agency  draft  safety 
guides 

Pension  and  Welfare  Benefit  Programs  Office 

NOTICES 

Employee  benefit  plans;  prohibited  transaction 
exemptions: 
2103  ].  P.  Stevens  &  Co.  et  al. 

Pension  Benefit  Guaranty  Corporation 

NOTICES 

Multiemployer  pension  plans: 

2116  Effect  of  withdrawal  following  sale  of  assets; 
inquiry 

Personnel  Management  Office 

RULES 

Pay  administration: 
2039  Deductions  from  civilian  pay  for  inrease  in 

uniformed  service  retired  or  retainer  pay; 
revocation 

Postal  Rate  Commission 

NOTICES 

Post  office  closings;  petitions  for  appeal: 

2117  Philomath,  GA 
2117       Visits  to  facilities 

Postal  Service 

PROPOSED  RULES 

International  Mail  Manual;  Express  Mail: 
2070  Denmark,  Portugal,  Turkey  and  United  Arab 

Emirates 

NOTICES 
2121        Meetings;  Sunshine  Act 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials: 
2117  Applications;  exemptions,  renewals,  etc. 

Transportation  Department 

See  Federal  Aviation  Administration;  Research  and 
Special  Programs  Administration. 

Travel  and  Tourism  Administration 

NOTICES 

Meetings: 
2072  Travel  and  Tourism  Advisory  Board 
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NOTICES 

2119  Agency  information  collection  activities  under 
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2120  Medical  care  reimbursement  rates,  1985  FY 

Wage  and  Hour  Division 

NOTICES 
2102       Learners,  certificates  authorizinjt  emploj'ment  at 

special  minimum  wagj-s 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  553 


■Deductions  from  Civilian  Pay  for 
Increases  in  Uniformed  Services 
Retired  or  Retained  Pay 

agency:  Office  of  Personi  lel 

Management. 

ACTION:  Revocation. 

summary:  The  Office  of  Personnel 
Management  is  revoking  regulations  that 
provide  for  deductions  from  civilian 
Federal  employee  pay  to  offset  any  cost- 
of-living  increases  such  employee 
receives  in  uniformed  service  retired  or 
retainer  pay  during  fiscal  years  T983. 
1984.  and  1985.  The  revocation  is  the 
result  of  section  2203  of  the  Deficit 
Reduction  Act  of  1984  which  repealed 
section  301(d)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1982.  This 
statutory  amendment  is  effective  with 
respect  to  pay  periods  beginning  after 
July  18, 1984. 

EFFECTIVE  DATE:  January  15, 198.5. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bobby  Williams,  (202)  632-4634. 
SUPPLEMENTARY  INFORMATION:  Section 
301(d)  of  Pub.  L.  97-253,  the  Omnibus 
Budget  Reconcihation  Act  of  1982.  as 
amended  by  section  3{h)  of  Pub.  L.  97- 
346,  provided  that  militay  retirees  (other 
then  those  receiving  retired  pay  on  the 
basis  of  a  wartime,  servioe-connected 
disability)  who  are  employed  in  civilian 
positions  with  the  Federal  Government, 
would  have  the  amount  of  any  cost-of- 
living  adjustments  they  received  in  their 
retired  pay  during  fiscal  years  1983. 
1984.  and  1985  deducted  from  their 
civilian  pay.  The  amounts  deducted 
would  be  deposited  in  the  general  fund 
of  the  U.S.  Treasury.  On  July  18. 1984. 
the  enactment  of  Pub.  L.  98-369.  the 
Deficit  Reduction  Act  of  1984. 


prospectively  repealed  section  301(d)  of 
Pub.  L.  97-253.  Because  this 
administrative  action  follows  directly 
and  necessarily  from  an  Act  of 
Congress,  OPM  has  no  discretion  in  the 
matter.  No  pubic  interest  or  legal 
requirement  would  be  served  by  a 
process  of  notice  and  comment. 
Accordingly,  this  rulemaking — in  the 
nature  of  the  rescision  of  a  rule — is  final 
and  effective  immediately  upon 
publication. 

List  of  Subjects  in  5  CFR  Part  553 

Adminstrative  practice  and 
procedure.  Government  employees. 
Wages. 

U.S.  Office  of  Personnel  Management. 
Donald ).  Devine, 

Director. 

PART  553— [REMOVED] 

For  the  reasons  set  forth  in  the 
preamble,  the  Director  of  the  Office  of 
Personnel  Management  hereby  revokes 
Part  553  of  title  5.  Code  of  Federal 
Regulations. 

Authority:  Sec.  2203.  Pub.  L.  98-369, 
[FR  Doc.  85-1176  Filed  1-14-85:  8:45  am] 

MLLING  CODE  632S-01-M 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  425 

[Docket  No.  1382S;  Amdt.  No.  7] 

Peanut  Crop  Insurance  Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  This  action  makes  final  a 
new  provision  prescribing  procedures 
for  a  higher  price  election  for  non-quota 
(additional)  peanuts,  and  a  new 
subsection  to  contain  control  numbers 
assigned  by  the  Office  of  Management 
and  Budget  (OMB)  to  information 
collection  requirements  of  these 
regulations.  These  actions  were 
implemented  by  the  Federal  Crop 
Insurance  Corporation  (FCIC)  on  an 
interim  basis  to:  (1)  Provide  the  insured 
grower  with  a  higher  price  election  for 
non-quota  peanuts  while  there  was  still 
time  to  decide  on  this  additional 
program  benefit  and  before  the  grower 


was  required  to  submit  an  acreage 
report  under  the  provisions  of  the 
Peanut  Crop  Insurance  Regulations  (7 
CFR  Part  435)  and  (2)  comply  with  OMB 
directions  to  codify  the  information 
collection  requirement  control  numbers. 
This  rule  is  promulgated  under  the 
authority  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended. 

EFFECTIVE  DATE:  January  15. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  D.C.,  20250, 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  in  Departmental 
Regulation  No.  1512-1  (December  15. 
1983).  This  action  does  not  constitute  a 
review  as  to  the  need,  currency,  clarity, 
and  effectiveness  of  these  regulations 
under  those  procedures.  The  sunset 
review  date  established  for  these 
regulations  is  April  1, 1988. 

Merritt  W.  Sprague.  Manager.  FCIC. 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  (February  17, 1981), 
because  it  will  not  result  in:  (a)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (b)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
governments,  or  a  geographical  region; 
or  (c)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
will  not  increase  the  Federal  paperwork 
burden  for  individuals,  small  businesses, 
and  other  persons.  This  action  conforms 
to  the  Federal  Crop  Insurance  Act.  as 
amended  (7  U.S.C.  1501  et  seq.],  and 
other  applicable  law. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this 
proposed  rule  apply  are:  Title — Crop 
Insurance:  Number  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115  (June  24. 1983). 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
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Act:  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

On  Tuesday,  July  26,  1383  FCIC 
published  an  interim  rule  in  the  Federal 
Register  at  48  FR  33845.  (Amendment 
No.  7)  amending  the  Peanut  Crop 
Insurance  Regulations  (7  CFR  Part  425) 
effective  for  the  1983  and  succeeding 
crop  years  by  adding  a  new  subsection 
to  provide  the  insured  grower  with  a 
higher  price  election  for  non-quota 
(additional)  peanuts  in  response  to  the 
growers  request  for  an  election  that 
more  nearly  approximates  the  higher 
contract  prices  available  in  the  market 
place  for  non-quota  peanuts. 

In  addition,  a  new  subsection  was 
added  to  contain  the  control  numbers 
assigned  by  OMB  to  information 
gathering  requirements  of  these 
regulations. 

In  accordance  with  the  regulations, 
the  insured  grower  is  required  to  submit 
a  price  election  agreement  at  least  10 
days  prior  the  acrea^^e  reporting  date  for 
peanuts  which  establishes  a  price  at 
which  indemnities  will  be  computed  for 
all  non-quota  peanuts.  There  would 
have  been  insufficient  time  for  the 
insured  to  consider  these  changes  and 
still  meet  the  requirements  with  regard 
to  submitting  a  price  election  timely. 
Therefore  the  change  was  published  us 
an  interim  rule  without  the  opportunity 
for  prior  notice  and  comment. 

Comments  on  the  above  actions  were 
solicited  for  60  days  after  publication  in 
the  Federal  Register,  but  none  were 
received. 

List  of  Subjects  in  7  CFR  Part  425 

Crop  insurance.  Peanuts. 
Final  Rule 

Accordingly,  the  Interim  Rule, 
published  in  the  Federal  Register  on  July 
26. 1983.  at  48  FR  33845  (Amendment  No. 
7).  is  hereby  adopted  as  final. 

Done  in  Washington.  DC.  on  July  24.  iy64. 

Peler  F.Cole. 

Secretary.  Federal  Crop  Insurance 
Corporation. 
Ayproi'ed  by: 

Merrill  W.  Sprague. 

Manager 

Dated:  January  7. 1985. 
|FR  Doc.  85-1146  Filed  1-14-85:  8:45  aip| 

nUJNQCOOC  3410-0«-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

•  CFR  Part  292a 

Listing  of  Free  Legal  Services 
Programs;  Miscellaneous  Amendment 

AOENCV:  Immigration  and  Naturalization 
Service.  Justice. 

action:  Final  rule. 

summary:  This  rule  makes  a  technical 
amendment  to  8  CFR  to  reflect  the 
transfer  of  appellate  authority  formerly 
held  by  INS  regional  commissioners  to 
the  Associate  Commissioner. 
Examinations  as  published  in  the 
Federal  Register  of  September  22. 1983 
(48  FR  43160). 

EFFECTIVE  DATE:  January  15. 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Loretta  J.  Shogren.  Director.  Policy 
Directives  and  Instructions.  Immigration 
and  Naturalization  Service.  425  1  Street 
NW..  Washington.  D.C.  20536. 
Telephone:  (202)  633-3291. 

SUPPLEMENTARY  INFORMATION:  A  final 
rule  amending  8  CFR  103.1(f)  published 
September  22. 1983  (48  FR  43160) 
transferred  to  the  Associate 
Commissioner,  Examinations  the 
authority  to  consider  all  appeals 
concerning  applications  by 
organizations  to  be  listed  on  the  Service 
listing  of  free  legal  services  programs 
and  denial  of  application  therefrom 
under  section  292a  of  this  title.  This  rule 
amends  S  292a.4  to  reflect  this  transfer 
of  authority. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  unnecessary 
because  this  rule  relates  to  agency 
organization  and  management. 

In  accordance  with  5  U.S.C.  605(b).  the 
Commissioner  of  Immigration  and 
Naturalization  crrtifles  that  this  rule 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
This  order  is  not  a  rule  within  the 
definition  of  section  1(a)  of  E.0. 12291. 

List  of  Subjects  in  8  CFR  Part  292a 

Accreditation.  Representation  of 
others.  Legal  ser\ice. 

Accordingly.  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
to  read  as  follows: 

PART  292a— LISTING  OF  FREE  LEGAL 
SERVICES  PROGRAMS 

Section  292a.4  is  revised  to  read  as 
follows: 


9292a.4    Approval  and  denial  of 
application*. 

District  Directors  or  officers-in-charge 
shall  have  the  authority  to  grant  or  deny 
an  application  submitted  by  an 
organization  under  this  part,  within  their 
respective  jurisdiction.  If  an  application 
is  denied,  the  applicant  shall  be  notified 
of  the  decision  in  writing  giving  the 
grounds  of  such  denial.  Denial  must  be 
based  on  the  failure  of  the  organization 
to  meet  the  qualifications  specified  in 
S  292a.2.  The  organization  shall  be 
advised  of  its  right  to  appeal  in 
accordance  with  §§  103.1  and  103.3  of 
this  chapter. 

(Sec.  103  of  the  Immigration  and  Nationality 
Act,  as  amended:  (8  U.S.C.  1103)) 

Dated:  January  9. 1985. 
Andrew  |.  Carmichael.  Jr.. 
Associate  Commissioner.  Examinations. 
Immigration  and  Naturalization  Sen  ice. 
(IR  Doc.  85-1121  Filed  1-14-85:  8:45  om| 

MLUNG  COOC  44tO-10-«l 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  83-NM-117-AD;  Amdt.  39- 
4977) 

Airwortltiness  Directives;  McDonnell 
Douglas  Model  DC-9  and  C-9  (Military) 
Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  action  supersedes  an 
existing  airworthiness  directive  (AD) 
applicable  to  McDonnell  Douglas  Model 
DC-9  and  Military  C-9  series  airplanes, 
and  requires  inspection  and 
replacement,  as  necessary,  of  the  spoiler 
drive  link  and  attach  Fitting  assemblies; 
associated  revisions  to  the  FAA 
approved  Airplane  Flight  Manual 
(AFM):  and  the  installation  of  a  placard. 
This  amendment  is  prompted  by  reports 
of  spoiler  drive  link  and  fitting  cracks. 
This  action  is  necessary  to  detect  fatigue 
cracks,  and  prevent  failures  of  either  the 
links  or  fittings  which  may  permit  the 
spoiler  to  float,  thereby  degrading  the 
contfoUability  of  the  aircraft. 
DATES:  Effective  February  14. 1985. 

Compliance  schedule  as  prescribed  in 
the  body  of  the  AD.  unless  already 
accomplished. 

ADDRESSES:  1  he  applicable  ser\'ice 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulev  ard.  Long  Beach, 
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California  90846,  Attention:  Director, 
Publications  and  Training,  Cl-750  (54- 
60).  This  information  also  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  at  4344 
Donald  Douglas  Drive.  Long  Beach, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  N.  Asahara,  Sr.,  Aerospace 
Engineer,  Airframe  Branch,  ANM-122Lm 
FAA,  Northwest  Mountain  Region.  Los 
Angeles  Aircraft  Certification  Office, 
4344  Donald  Douglas  Drive,  Long  Beach, 
California  90808;  telephone  (213)  548- 
2826. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive  (AD),  which 
would  supersede  AD  74-16-02, 
Amendment  39-2213,  was  published  in 
the  Federal  Register,  on  September  11, 
1984  (49  FR  35649).  The  proposed 
amendment  would  require  repetitive 
inspections  of  the  spoiler  drive  link  and 
attach  fitting  assemblies  on  McDonnell 
Douglas  DC-9  series  airplanes.  The 
comment  period  for  the  proposal  closed 
on  October  29. 1984. 

Interested  persons  have  been  afforded 
an  opportunity  to  partic^ate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  all 
comments  received.  Six  comments  were 
received.  The  first  commenter  felt  that 
the  compliance  time  for  the  installation 
of  a  placard  within  48  hours  after  the 
effective  date  of  the  AD  is  unrealistic, 
since  it  does  not  allow  for  sufficient 
logistical  planning  and  lead  time.  FAA 
concurs,  and  the  final  rule  has  been 
revised  to  reflect  that  the  placarding  of 
these  airplanes  must  be  effective  30 
days  after  the  effective  date  of  the  AD, 
to  coincide  with  paragraphs  A.2  and  A.3 
of  Part  I  of  the  final  rule.  The  second 
commenter  strongly  opposed  the 
inclusion  of  the  spoiler  actuator  housing 
modification  as  part  of  the  AD,  stating 
that  the  purpose  of  modifying  the 
actuator  housing  is  to  extend  the  life  of 
the  spoiler  actuator  housing.  The  FAA 
has  determined  this  to  be  a  valid 
recommendation,  and  that  the 
modification  of  the  spoiler  actuator 
housing  must  be  addressed  by  means 
other  than  this  AD.  The  FAA,  therefore, 
has  not  included  modification  of  the 
spoiler  actuator  housing  as  part  of  this 
AD.  The  third  commenter  requested  that 
an  alternative  non-destnictive  testing 
method  be  considered  in  lieu  of  the 
procedures  outlined  in  the  McDonnell 
Douglas  Non-Destructive  Testing 
Manual.  TR  7-1.  The  FAA  concurs  and 
this  AD  provides  for  an  alternative 
means  of  compliance.  The  fourth 


commenter  agrees  with  the  intent  of  the 
proposed  rule,  but  questioned  its 
applicability  to  the  DC-9-80  series 
airplanes,  since  compliance  with  the 
intent  of  this  AD  is  mandated  by  a 
Special  Inspection  Report  (Number 
MDC-I8855)  via  the  type  certificate. 
Reported  cases  of  recent  spoiler  link/ 
fitting  failures  on  DC-9-80  series 
airplanes  have  prompted  the  FAA  to 
revise  AD  74-16-02  to  incorporate 
crucial  operational  failure  information 
for  the  crew,  should  link/ntting  failure 
occur,  by  amending  the  existing  DC-9- 
80  series  AFM.  The  fifth  commenter  has 
suggested  that  the  NPRM  is  not  required 
and  states  that  this  new  rule  was  an 
example  of  excess  rulemaking  by  the 
FAA.  The  FAA  disagrees,  and  considers 
the  new  rule  appropriate  in  light  of 
several  recent  spoiler  link/fitting 
failures  affecting  the  DC-9-50/-80  series 
airplanes.  The  sixth  commenter 
suggested  that  the  NPRM  does  not 
provide  for  the  incorporation  of  aircraft 
limitations  for  the  DC-*-flO  (MD-80) 
series  airplanes.  The  FAA  concurs,  and 
limitations  have  been  added  to  the 
appropriate  section  of  the  Airplane 
Flight  Manual. 

It  is  estimated  that  647  domestic 
airplanes  (4  units  per  aircraft)  will  be 
affected  by  this  AD.  It  will  require 
approximately  6  manhours  per  airplane 
to  accomplish  the  required  repetitive 
inspections.  The  average  labor  charge  is 
$40  per  manhour.  Based  on  these  figures, 
the  total  cost  is  estimated  to  be  S155.280 
per  fleet  inspection  cycle.  Replacement 
cost  is  not  considered. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed,  with 
the  changes  previously  discussed. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulator^'  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  because  few,  if  any. 
Model  DC-9  airplanes  are  operated  by 
small  entities.  A  final  evaluation  has 
been  prepared  for  this  regulation  and 
has  been  placed  in  the  docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
person  identified  under  the  caption 
"FOR  FURTHER  INFORMATION  CONTACT." 

Ust  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  superseding  AD  74-14-02, 
Amendment  39-2213,  dated  May  27. 
1975.  with  the  following  new 
airworthiness  directive: 

McDonnell  Douglas:  Applies  to  McDonnell 
Douglas  Model  DC-9  and  C-9  (Military) 
series  airplanes,  manufacturer's  fuselage 
numbers  1  through  1125.  certificated  in 
all  categories.  Compliance  required  as 
indicated,  unless  pieviously 
accomplished. 
To  prevent  failures  of  the  spoiler  drive 

link(s).  P/N  3923250-1,  -501  and/or -503;  and 

spoiler  ritting(s).  P/N  3923251-1  and/or  -501. 

accomplish  the  following: 

Parti 

A.  Applies  to  McDonnell  Douglas  DC-9-10 
through  -50.  and  C-9  (Military)  series 
airplanes. 

1.  For  operators  who  have  accomplished 
terminating  action  in  accordance  with 
Airworthiness  Directive  (AD)  AD  74-16-02, 
Amendment  39-2213,  dated  May  27. 1975. 
within  the  next  3,000  flight  hours  or  3.000 
cycles,  whichever  occurs  first,  from  the 
effective  date  of  this  AD,  and  thereafter  at 
intervals  not  to  exceed  3,000  flight  hours  or 
3.000  cycles,  whichever  occurs  first,  perform 
non-destructive  inspection  (NDI)  in 
accordance  with  the  instructions  contained  in 
McDonnell  Douglas  Non-Destructive  Testing 
(NDT)  Manual,  TR  7-1  through  7-4, 
referenced  in  McDonnell  Douglas  DC-9 
Service  Bulletins  27-228  and/or  27-229.  both 
service  bulletins  dated  August  19. 1982,  or 
later  NDT  Manual  or  Service  Bulletin 
revisions  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office.  FAA, 
Northwest  Mountain  Region.  Alternate 
means  of  compliance  which  provide  an 
equivalent  level  of  safety  may  be  used  when 
approved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  Office,  FAA,  Northwest 
Mountain  Region. 

Note.  McDonneJl  Douglas  Service  Bulletins 
27-228  and  27-229.  both  dated  August  19. 
1982.  and  27-240  dated  )une  30. 1983.  are 
hereinafter  referred  to  as  SB  27-228,  SB  27- 
229,  and,  SB  27-240. 

2.  For  operators  who  have  instituted  the 
program  of  visual/repetitive  inspections  in 
accordance  with  AD  74-16-02,  Amendment 
39-2213,  dated  May  27, 1975.  at  the  next 
scheduled  repetitive  inspection,  comply  with 
the  instructions  in  accordance  with  this  AD. 
as  applicable. 

3.  For  operators  who  have  not  implemented 
AD  74-16-02,  Amendment  39-2213.  dated 
May  27. 1975: 

a.  Within  the  next  300  flight  hours  or  300 
cycles,  whichever  occurs  first,  and  thereafter 
at  intervals  not  to  exceed  300  flight  hours  or 
300  cycles  from  the  effective  date  of  this  AD: 

(1)  Visually  inspect  the  exposed  surfaces 
on  the  forward  and  aft  lugs,  including  the 
areas  surrounding  the  grease  fittings  on  the 
spoiler  actuating  link,  and 
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(2)  Visually  inspect  the  exposed  surface 
and  ereas  surrounding  the  grease  fitting  on 
the  spoiler  fitting. 

b.  At  or  prior  to  the  accumulation  of  an 
additional  1.000  flight  hours  or  1.000  cycles, 
whichever  comes  first,  from  first  visual 
inspection  on  these  parts,  and  thereafter  at 
intervals  not  to  exceed  3.000  flight  hours  or 
3.000  cycles,  whichever  comes  first,  institute 
the  program  of  NDI  inspections  as  required 
hy  Part  I.  paragraph  A.I.  above,  until 
terminating  action  in  accordance  with  P<irt  I. 
Paragraph  A.6..  below,  is  accomplished. 

Note.  The  requirements  for  visual 
inspections  may  be  terminated  upon 
instituting  the  NDI  program  specified  in  Part 
I.  paragraph  A.l.  of  this  AO. 

4.  If  no  cracks  are  found  in  the  spoiler  drive 
link  or  fitting  assemblies  in  the  areas 
identified  by  Figures  1  through  7  of  NDT 
Manual  TR  7-1  through  TR  7-4  referenced  in 
SB  27-228  and/or  SB  27-229.  or  a  FAA 
approved  alternate  NDT  method  in 
accordance  with  Part  I.  paragraph  C.3.. 
below,  continue  repetitive  inspections  per  ^ 
accordance  with  Part  I.  paragraph  A.l.. 
above,  until  such  time  terminating  action  is 
accomplished  in  accordance  with  Part  I. 
paragraph  A.6..  below. 

5.  If  cracks  are  found  in  the  spoiler  drive 
links,  or  fittings  in  areas  identified  by  Part  I. 
paragraph  A.3..  above. 

tf?  Replace  with  new  flight  spoiler 
components,  in  accordance  with  paragraph  2. 
of  the  Accomplishment  Instructions.  Figure  1. 
of  SB  27-240. 

b.  Replace  with  spoiler  drive  link,  or  aft 
attach  fitting,  and  continue  rrpetive 
inspection  per  in  accordance  with  Part  I. 
paragraph  A.l..  above,  until  terminating 
action  is  accomplished  in  accord:in(  e  with 
Part  I.  paragraph  A.6..  below. 

6.  Replacement  of  the  High!  spoiler 
components  with  new  components  in 
accordance  with  SD  27-240.  dated  fune  30. 
1983.  or  later  FAA  approved  revisions, 
constitutes  terminating  ac  lion  for  rep«»t«»ive 
inspection  requirements  of  this  AD. 

Note.  Accomplishment  of  the  preventive 
modification  in  accordance  with  SB  27-240 
will  constitute  terminating  action  for  the 
repetitive  inspection  requirements  of  this  Ad. 

B.  Applies  to  Mc[)onncll  Douglas  IX:-9-80 
series  airplanes: 

1.  Airplanes  that  are  not  affected  by  AD 
"4-16-02.  Amendment  39-2213.  dated  May  2". 
1975.  but  are  affected  by  NtcDonnell  Douglas 
Report  MDC-I8855.  Revisions  A  through  C.  or 
later  FAA  approved  revisions,  will  continue 
existing  inspection  program.  This  program 
performs  NDT  inspections  of  the  flight  spoiler 
drive  links  or  fittings,  as  follows: 

a.  One  time  visual  inspection  prioi  to 
exceeding  5000  total  airplane  flight  hours. 

b.  Initial  ultrasonic  and/or  eddy  current 
inspection  within  1000  flight  hours  after 
visual  inspection. 

c.  Repetitive  ultrasonic  and/or  eddy 
current  inspections  at  intervals  not  to  exceed 
3000  flight  hours  or  3000  landings  whichever 
occurs  first,  until  Service  Bulletin  27-240  is 
accomplished. 

d.  Replacement  of  flight  spoiler  drive  link 
with  a  new  P/N  3923250-503  link  requires 
reinstituting  the  repetitive  ultrasonic  and/or 
eddy  current  inspections  within  6000  flight 


hours  or  6000  landings,  whichever  occurs 
first. 

e.  Replacement  of  flight  spoiler  drive  fitting 
with  new  P/N  3923251-1  "G"  or  -501  fitting 
assembly  requires  reinstituting  the  repetitive 
ultrasonic  and/or  eddy  curreot  inspections 
within  6000  flight  hours  or  6000  landings, 
whichever  comes  first. 

2.  Accomplishment  of  the  preventative 
modifications  in  accordance  with  SB  27-240 
will  constitute  terminating  action  for  the 
special  inspection  requirements  listed  in 
McDonnell  Douglas  Report  MDC-)8855.  Parts. 
Ill  and  IV.  Revisions  A  through  C.  or  later 
FAA  approved  revisions. 

C.  Applies  to  all  McDonnell  Douglas  DC-9 
and  Military  C-9  series  airplanes: 

1.  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  modifications  required  bv 
this  AD. 

2. 1'pon  the  request  of  an  operator,  an  FAA 
Maintenance  Inspector,  subject  to  approval 
by  the  Manager.  Los  Angeles  Aircraft 
Certification  Office.  FAA.  Northwest 
Mountain  Region,  may  adjust  the  repetitive 
inspection  intervals  specified  in  this  AD  to 
permit  compliance  at  an  established 
inspection  period  of  that  operator,  if  the 
request  contains  substantiating  data  to  justify 
the  change  for  that  operator. 

3.  Alternate  means  of  compliance  which 
provide  an  equivalent  level  of  safety  may  be 
used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

Note.  For  purposes  of  this  AD.  if  the  time- 
in-.ser\ice  hours  of  either  the  spoiler  actuating 
link  or  the  spoiler  fitting  cannot  be 
established,  the  part  will  be  considered  to 
have  the  same  number  of  time-in-service 
hours  as  the  airplane  on  which  it  is  installed. 

Pari  II 

Applies  to  all  DC-9  series  aircraft,  fuselage 
numbers  1  thru  1125.  certificated  in  all 
categories,  as  indicated  below: 

To  provide  crews  with  operation 
information  should  spoiiei  float  occur, 
evidenced  by  abrupt  roll,  and  to  provide  for  a 
permanent  change  in  the  "Emergency 
Procedures"  Section  of  the  FAA  approved 
Airplane  Flight  Manual  (AFM)  (and 
appropriate  AFM  sections  of  the  operator's 
manual  required  by  FAR  121.133  and  121.141). 
accomplish  the  following: 

^V  Placard 

Within  30  days  after  effective  date  of  this 
AD.  unless  already  accomplished,  install  a 
placard  as  close  as  practicable  to  the  flap 
position  indicator,  containing  the  following 
wording  or  an  equivalent  wording  as 
approved  by  the  Managaer.  Los  Angeles 
Aircraft  Certificaton  Office.  FAA.  Northwest 
Mountain  Region,  reading  as  follows: 

DC-9- 10 

"Flap  selection  excess  20  degrees  must  lie 
made  prior  to  1000  feel  ACL  See  Section  I. 
AFM  for  alternate  procedures."  (The  last 
sentence  may  be  omitted  from  the  placard  if 
the  use  of  alternate  landing  flap  setting  is  not 
desired.) 


DC-9-20.  -30.  -40.  SO  and  C-9  (Military 
Srriesf 

"Flap  selection  excess  25  degrees  must  be 
made  prior  to  1(XX)  feet  ACL  See  Section  i. 
AFM  for  alternate  procedures."  (The  last 
sentence  may  be  omitted  from  the  placard  if 
the  use  of  alternate  landing  flap  setting  is  not 
desired.)     * 

DC-9-H0  Series 

"Flap  selection  excess  28  degrees  must  be 
made  prior  to  1000  feet  ACL  See  Section  I. 
AFM  for  alternate  procedures."  (The  last 
sentence  may  be  omitted  from  placard  if  the 
use  of  alternate  landing  flap  setting  is  no* 
desired). 

B.  Limitations 

1.  The  limitations  set  forth  below  are 
effective  as  of  June  14. 1974.  for  the  models 
DC-9-10  through  -40  series  and  C-9A  and  C- 
9B  airplanes:  and  effective  within  30  days 
lifter  the  effective  date  for  the  Models  DC-9- 
50  and  -80  scries  airplanes. 

2.  Within  30  days  after  the  effective  date  of 
this  AD.  unless  already  accomplished, 
incorporate  the  "Limitations"  set  forth  below 
into  the  Airplane  Flight  Manual  (AFM). 
Operators  must  initiate  actions  to  notify  and 
ensure  that  the  flight  crewmembers  are 
apprised  of  these  limitations. 

nC-9-W  Series 

Sec.  I  Limitations:  (New  Title)  "Flaps": 

"Flap  selection  in  excess  of  20  degrees 
must  be  made  prior  to  descending  below  1000 
feel  above  ground  level  exceptfor  the 
following: 

Approach  and  landing  may  be  made  with  a 
maximum  of  30  degree  flap  when  15  percent 
is  added  to  the  50  degree  flap  landing  field 
length." 

Sec.  I  Limitations:  Performance  and 
Operating  Limitations. 

Add  a  new  paragraph  as  follows:  "When 
using  the  30  degrees  flaps  for  landing,  the 
maximum  permissible  quick  turn  around 
landing  weight  shown  on  the  plot  'Maximum 
Permissible  Quick  Turn  Around  Landing 
Weight  Flaps  Down'  in  Section  IV  must  h% 
reduced  by  15  percent." 

DC-9-20.  -30.  -40.  -50.  and  C-9  (Military 
Scries) 

Sec.  I  Limitations:  (New  Title)  "Flaps" 

"Flap  selection  in  excess  of  25  degrees 
must  be  made  prior  to  descending  below  1000 
feet  above  ground  level  except  for  the 
following: 

Approach  and  landing  may  be  made  with  a 
maximum  of  25  degree  flap  when  20  percent 
is  added  to  the  50  degree  flap  landing  field 
length." 

Sec.  I  Limitations:  Performance  and 
Operating  Limitations. 

Add  new  paragraph  as  follows:  "When        ' 
using  the  25  degree  flap  for  landing,  the 
maximum  permissible  quick  turn  around 
landing  weight  shown  on  the  plot  'Maximum 
Permissible  Quick  Turn  Around  Landing 
Weight  Flaps  Full  Down'  in  Section  IV  must 
be  reduced  by  20  percent.'' 

DC-9-S0  Series 
Sec.  I  Limitations:  "Flaps" 
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"Flap  selection  in  excess  of  28  dugrees 
must  be  made  prior  to  descrending  below 
1000  feet  above  ground  level." 

3.  The  above  "Limitations"  may  be 
terminated,  and  the  "Placard"  removed  when 
opcrator(s)  have  implemented  the  repetitive 
inspections  required  by  Part  I  of  this  AD. 

C.  Emergency  Procedums 

1.  The  Emergency  Procedures  set  forth 
below  are  effective  as  of  Jtne  14, 1974,  for  the 
Models  DC-9-10  through  -40  series  and  C-9.^ 
and  C-9B  airplanes:  and  effective  within  30 
days  after  the  effective  date  of  this  AD  for 
the  Models  DC-9-50  and  -60  series  airplanes. 

2.  Within  30  days  after  the  effective  date  of 
this  AD.  unless  already  accomplished, 
incorporate  the  "Emergency  Procedures"  set 
forth  below  into  the  Airplane  Flight  Manual. 
These  procedures  constitute  a  permanent 
change  to  the  manual.  Operators  must  initiate 
action  to  notify  and  ensure  that  flight 
crewmembers  are  apprised  of  this  change. 

DC-9-10,  -20.  -30.  -33F.  -40.  and  C-9 
(Military  Series) 

Section  11:  Emergency  Procedure  (New 
Title)  "Spoiler  Float":  "Should  rapid  roll 
develop  during  extension  of  flap  to  50*. 
retract  immediately  to  single  engine  landing 
flap  setting.  Adjust  speed  as  required." 

DC-9-34. -SO  Series  j 

Section  11:  Emergency  Procedure  (New 
Title)  "Spoiler  Float ';  "Should  rapid  roll 
develop  during  extension  of  flap  beyond  25', 
retract  immediately  to  single  engine  landing 
flap  setting.  Adjust  speed  as  required." 

IK:-9-80  Series 

Section  11:  Emergency  Procedure  (New 
Title)  "Spoiler  Float";  "Should  rapid  roll 
develop  during  extension  of  flap  beyond  28°. 
retract  immediately  to  single  engine  landing 
flap  setting.  Adjust  speed  as  required." 

AH  persons  affected  by  this  directive 
who  have  not  already  received  these 
documents  from  the  manufacturer  may 
obtain  copies  upon  request  to 
McDonnell  Douglas  Corporation,  3835 
Lakewood  Boulevard.  Long  Beach, 
California  90846.  Attonlion:  Director. 
Publications  and  Training,  Cl-750  (54- 
60).  These  documents  also  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  the  Los 
Angeles  Aircraft  Certification  Office. 
4344  Donald  Douglas  Drive.  Long  Beach. 
California. 

This  Amendment  becomes  effective 
February  14, 1985.        | 

This  supersedes  AD 74-16-02. 
Amendment  3»-2213,  dated  May  27. 
1975. 

(Sees.  313(a),  314(a).  601  Oirough  610,  and 
1102  of  the  Federal  Aviation  Act  of  1958  (49 
U.S.C.  1354(a).  1421  through  1430,  and  1502); 
49  U.S.C.  106(g)  (Revised.  Pub.  L.  97-449. 
January  12, 1983):  and  14  CFR  n.a9) 


Issued  in  Seattle,  Washington,  on 
December  31. 1984. 
Frederick  M.  Isaac, 

Acting  Director.  Northwest  Mountain  Region. 
|FR  Doc.  85-1072  Filed  1-14-83:  8:45  am) 

BILUNO  CODE  MIO-IS-M 


14  CFR  Part  39 

(Docket  No.  64-NM-60-AD;  Amdt  39-4978] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9  and  C-9  (Military) 
Series  Airplanes 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  action  supersedes  an 
existing  airworthiness  directive  (AD) 
which  requires  visual,  eddy  current,  and 
x-ray  inspections  of  the  aft  pressure 
bulkhead  on  McDonnell  Douglas  DC-9 
series  airplanes  with  an  aft  passenger 
entrance  door.  Cracks,  which  could 
result  in  depressurization.  have  been 
reported  in  several  new  locations  on  the 
aft  pressure  bulkhead.  This  amendment 
would  increase  the  inspection 
requirements  on  the  bulkhead  and 
provide  for  preventive  modification  as  a 
terminating  action. 
DATES:  Effective  February  14. 1985. 

Compliance  schedule  as  prescribed  in 
the  body  of  the  AD.  unless  already 
accomplished. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation.  3855 
Lakewood  Boulevard.  Long  Beach. 
California  90846.  Attention:  Director, 
Publications  and  Training,  Cl-750  (54- 
60).  This  information  may  also  be 
ejvamined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  at  4344 
Donald  Douglas  Drive.  Long  Beach. 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  N.  Asahara,  Sr.,  Aerospace 
Engineer.  Airframe  Branch.  ANM-1221. 
FAA,  Northwest  Mountain  Region,  Los 
Angeles  Aircraft  Certification  Office, 
4344  Donald  Douglas  Drive,  Long  Beach. 
California  90808;  telephone  (213)  548- 
2826. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive  (AD)  to  require 
repetitive  inspections  of  the  aft  pressure 
bulkhead  on  McDonnell  Douglas  DC-9 
series  airplanes  with  an  aft  passenger 
entrance  door  was  published  in  the 
Federal  Register  on  August  6. 1984  (49 
FR  31295).  The  comment  period  for  the 
proposal  closed  September  28. 1984. 


Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  all 
comments  received.  Three  comments 
were  received.  The  first  commenter  felt 
that  the  compliance  time  for  the 
required  inspections  be  20,000  cycles 
instead  of  the  15,000  cycles  as  proposed 
in  the  NRPM.  The  compliance  time  was 
based  on  a  number  of  factors:  results  of 
operators'  inspections,  number  of 
inspections  performed,  crack  growth 
data,  total  time  on  aircraft  at  the  time 
crack(s)  were  first  found,  size  and 
location  of  crack(s).  and  the 
manufacturer's  recommendations.  Based 
on  this  available  data,  the  FAA 
considers  the  15.000  cycles  compliance 
time  appropriate. 

The  second  commenter  requested  that 
a  repetitive  inspection  program  be 
established  as  an  alternative  to  the 
mandatory  modification  and  compliance 
schedule  of  paragraph  I.  of  the  proposed 
rule.  The  establishment  of  any  repetitive 
inspection  program  based  on  available 
data  would  necessitate  unusually  short 
repetitive  inspection  cycles.  The  FAA 
considers  the  modifications  and  18- 
month  compliance  time  appropriate. 

The  third  commenter  (the 
manufacturer)  suggested  that  various 
paragraphs  be  revised  for  clarification 
and  consistency.  The  FAA  concurs  and 
these  changes  have  been  incorporated  in 
this  AD. 

Cost  Estimate 

It  is  estimated  that  317  domestic 
airplanes  will  be  affected  by  this  AD. 
An  average  of  245  manhours  per 
airplane  will  be  required  to  accomplish 
the  required  rework  and  modifications; 
80  manhours  per  airplane  will  be 
required  to  accomplish  the  repetitive 
inspections.  Labor  cost  will  be  $40  per 
hour.  Based  on  these  firgures.  the  total 
cost  impact  of  this  AD  is  estimated  to  be 
$1,014,400. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  proposed  rule,  with  the 
changes  previously  noted. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
,  under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  because  few.  if  any. 
Model  DC-9  airplanes  are  operated  by 
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small  entities.  A  final  evaluation  has 
been  prepared  for  this  regulation  and 
has  been  placed  in  the  docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOU 
FURTMCII  mFORMATIOM  CONTACT." 

List  of  Subjects  in  14  CFK  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  superseding  AD  80-10-03, 
Amendment  39-3769  (45  FR  31052)  dated 
May  15. 1980.  with  the  following  new 
airworthiness  directive  (AD): 

McDonnell  Douglas:  Applies  lo  McDonnell 
Dt>uglas  Model  DC-9  and  C-9  |.V1ilit»ry| 
series  dirplanes.  certinoaled  in  hII 
categories,  with  ventral  aft  pressure 
bulkhead.  Compliance  required  as 
indicated,  unless  previo  isly 
dccomplished.  To  detect  fatigue  cracks 
and  prevent  structural  failure  of  the 
fuselage  cabin  aft  ventral  pressure 
bulkhead.  P/N  5910130  (and  rework 
drawing  numt>ers  59245517  iind  5924.15(11. 
accomplish  the  Fuliowing: 

A.  For  airplanes  with  15.000  or  more 
Uindings  on  or  after  the  effective  d'lle  uf  this 
AD.  within  the  next  700  additional  landings 
(ir.  for  airplanes  which  have  been  inspected 
in  .iccordance  with  .AD  8O-10-03.  at  the  next 
inspection  scheduled  in  ac(ord;ince  with  AD 
flO-lO-03  after  the  effective  dule  of  this  AD, 

( (induct  visual  and  x-rii>  inspections  in 
lu  cordunce  with  the  instructions  contained  in 
Service  Sketch  2934C.  of  McDonnell  Douglas 
Service  Bulletin  53-137.  Revision  3.  dated 
\,i3usf  4.  1983. 

Note.— .McDonnell  Douglas  S«Tvice  Bulletin 
'■•  t-137.  Revision  3.  d.ited  August  4. 1983.  is 
fit-rein  referred  to  as  SB  53-137.  R3. 

B.  If  no  cracks  are  found  in  the  bulkheail 
ivi'b  and  doubters,  in  the  areas  of  the 
iloorjamb  upper  LH  and  RH  comers, 
identified  in  Figure  1  of  Service  Sketch  2Ki4C. 
of  SB  53-137.  R3.  for  those  comer  areas: 

1.  At  intervals  not  lo  exceed  2.000  landings 
from  last  inspection,  repeat  the  visual 
inspections  required  by  paragraph  A.,  aliove: 
a. id 

2.  At  intervals  not  to  exceed  4.000  landings 
Irom  last  inspection,  repeat  the  x-ray 
inspections  required  by  paragraph  A.,  aliove. 

3.  Repetitive  inspections  must  Im-  continued 
until  terminating  action  in  accordance  with 
p.iragraph  K..  below,  has  b«Tn  accomplished 

C.  If  cracks  are  found  in  the  bulkhead  web 
and  doublers.  for  both  Group  I  and  II 
rtirplanes  (as  defined  in  SB  53-137.  R| 

ill  ( (i.nnplish  the  following: 

1.  For  cracks  found  in  the  iipp«T  left  atiil/oj 
ri^ht  bend  radius,  with  no  radial  cracks, 
modify  and  inspect  upper  corners  of 
bulkhead  in  accordance  with  paragraph  2.C 

I  Accomplishment  Instrurtions)  of  SB  ."kI-I^?. 
R3. 

2.  For  new  cracks  found  in  the  upper  left 
trf-nd  radius,  with  no  radial  cracks  and  with 
f'ondition  11  modification  installed,  niodifv 


and  inspect  comers  of  bulkhead  per 
paragraph  2.D.  of  SB  53-137.  R3. 

3.  For  new  cracks  found  in  the  upper  right 
bend  radius,  with  no  radial  cracks  and  with 
Condition  I  modification  installed,  modify 
and  inspect  upper  comers  of  bulkhead  in 
accordance  with  paragraph  2.E.  of  SB  53-137. 
R3. 

4.  For  radial  crack(s)  found  in  any  or  all 
members  of  upper  right  comer,  with  or 
without  bend  radius  cracks,  modify  and 
insp»ect  comers  of  bulkhead  in  accordance 
with  paragraph  2.1.  of  SB  53-137,  R3. 

5.  For  radial  and/or  bend  radius  crack(s), 
found  in  upper  left  and/or  right  corneHs)  or 
portion  of  upper  left  and/or  right  bulkhead 
skin  which  exceeds  the  repairable  limits  of 
Conditions  1  through  XVII.  XX.  or  XXII 
through  XXXIV  (any  noted  conditions),  or  at 
operator's  option  for  replacement  of  cracked 
parts  that  are  within  repairable  limits,  in  lieu 
of  repair  modification,  replace  cracked  parts 
in  accordance  with  paragraph  2.].  of  SB  53- 
137,  R3.  Reinstate  repetitive  inspections  of 
the  upper  corners  within  15.000  landings  and 
at  intervals  noted  in  paragraphs  B.I.,  B.2.,  and 
B.,1..  above. 

6.  For  radial  crack(s)  found  in  any  ur  all 
members  of  lower  left  and/or  right  comer 
radius  (except  P/N  591013a-9/-ll  side 
channel),  with  or  without  cracks  in  the  lower 
inboard  tab  portion  of  the  P/N  5910130-3/-5 
bulkhead  skin,  modify  and  inspect  corners  of 
t)ulkhead  in  accordance  with  paragraph  2.U 
of  SB  53-137.  R3. 

7.  For  crackfs)  found  in  any  or  all  members 
which  extends  below  the  lower  edge  of  the  P/ 
.\  591(n;iO-37  channel  forward  vertical  leg: 
replace  cracked  parts,  and  inspect  comers  in 
acco'dunce  with  paragraph  2.N.  of  SB  53-137. 
R3.  Reinstate  repetitive  inspections  within 
15.000  landings  tnd  at  intervals  noted  in 
paragraphs  B.I..  B.2..  and  B.3..  above. 

8.  For  radial  crack(s)  found  in  P/N  591013O- 
3/-5  side  bulkhead  skin  at  one  or  more  of  the 
five  lower  inboard  fasteners  thmugh  the  P/N 
.'i9101,'»0-9/-ll  side  channel,  install  doublers 
and  inspect  lower  comers  in  accordance  with 
paragraph  2.0.  of  SB  53-137.  R3. 

9.  For  new  radial  crack(s)  found  in  P/N 
5910130-3/-5  side  bulkhead  skin  at  one  or 
more  of  the  five  inboard  fasteners  through  the 
P/.\  S91013O-(l/-ll  side  channel,  and 
preventive  comer  repair  modification  in 
accordance  with  Condition  XIII  has  been 
installed,  modify  and  inspect  in  accordance 
with  paragraph "2.P.  of  SB  53-137.  R3. 

10.  For  new  radial  crack(s)  found  in  any  or 
all  memln-rs  of  upper  right  corner,  with  or 
without  bend  radius  cracks  in  P/N  5910130- 
13  doubler.  and  with  Condition  I  modification 
installed,  modify  and  inspect  upper  corners  in 
accordance  with  paragraph  2.Y.  of  SB  53-137, 
R3. 

D.  If  no  craAls)  are  found  in  the  loiver 
corners  of  the  bulkhead  web  and  doublers. 
for  both  Grotips  I  and  II  airplanes  (as  defined 
in  SB  .'>3-137.  R3):  install  preventive  repair 
modification  and  repetitively  inspect  lower 
corners  at  15.000  landing  intervals  in 
accordiince  with  paragraph  2.M.  of  SB  53-137. 
R3.  If  preventive  repair  is  not  installed, 
repetitively  inspect  at  intervals  in  accordance 
with  paragraph  B..  above. 

F..  If  cracks  lire  found  in  the  bulkhead  web 
and  doublers  in  Group  I  airplanes, 
accomplish  the  following: 


1.  For  radial  crack(s)  found  in  any  or  all 
members  of  upper  left  or  both  upper  left/right 
corners,  with  or  without  bend  radius  cracks, 
modify  and  inspect  comers  of  bulkhead  in 
accordance  with  paragraph  2.F.  of  SB  53-137, 
R3 

2.  For  new  radial  crack(s)  found  in  any  or 
all  members  of  upper  right  comers,  with  or 
without  bend  radius  cracks,  and  with 
Condition  XXII  modification  installed,  modify 
and  inspect  corners  of  bulkhead  in 
accordance  with  paragraph  2.Q.  of  SB  53-137, 
R3. 

3!  For  radial  crack(8)  found  in  P/N  5910130- 
13  doubler  at  upper  left  and/or  right  corner 
ronning  along  heel  line  of  P/N  5910130-95  left 
and/or  -96  right  door  stop  angle,  with  or 
without  radial  cracks  in  any  or  all  member  of 
upper  left  and/or  right  comers,  and  with  or 
without  crack(s)  in  upper  left  and/or  right 
bend  radius  of  the  forward  flange  of  P/N 
5{»101;K)-13  doubler.  modify  and  inspect  upper 
corners  of  bulkhead  in  accordance  with 
paragraph  2.T.  of  SB  53-137,  R3. 

4.  For  new  radial  crack(s)  found  in  any  or 
ull  members  of  upper  left  corner,  with  or 
with(>ut  bend  radius  cracks,  and  with 
Condition  V  modification  installed,  modify 
and  inspect  upper  comers  of  bulkhead  in 
accordance  with  paragraph  2.V.  of  SB  53-137, 
R3. 

5.  For  new  radial  crack(s)  found  in  any  or 
ull  members  of  upper  left  comer,  with  or 
without  bend  radius  cracks  in  P/N  591013O- 
13  doubler,  and  with  Condition  II 
modification  installed,  modify  and  inspect 
upper  comers  in  accordance  with  paragraph 
2  W.  of  SB  53-137,  R3. 

F  If  no  crack(s}  are  found  in  the  bulkhead 
web  and  doublers  in  Group  1  airplanes,  the 
interim  crack  preventative  repair 
modification  may  be  installed  and  the  upper 
comers  repetitively  inspected  at  15,000 
landing  intervals  in  accordance  with 
paragraph  2.G.  of  SB  53-137,  R3.  If  preventive 
repair  modification  is  not  installed, 
repetitively  inspect  at  intervals  specified  in 
arcordance  with  paragraph  B..  above. 

Ct.  If  cracJ(S  are  found  in  the  bulkhead  web 
and  doublers  for  Group  II  airplanes, 
■iccomplish  the  following: 

1.  For  radial  crack(s)  found  in  any  ur  all 
memU-rs  of  upper  left  or  both  upper  left/right 
corners,  with  or  without  bend  radius  cracks, 
modify  and  inspect  corners  of  bulkhead  in 
accordance  with  paragraph  2.H.  of  SB  53-137. 

R;i. 

2.  tor  new  radial  crack(s)  found  in  any  or 
all  memlters  of  upper  right  corner,  with  or 
without  bend  radius  cracks,  and  with 
Condition  IV  modification  installed, 
accomplish  paragraph  2.R.  of  SB  53-1.17,  R3. 

3.  For  new  radial  crack(s)  found  in  any  ur 
all  menibtts  of  upper  left  corner,  with  or 
without  bend  radius  cracks,  and  with 
(Condition  V  modification  installed, 
accomplish  paragraph  2.S.  of  SB  53-137.  R3. 

4.  For  radial  crack(s)  found  in  P/N  .S91013O- 
13  doubler.  at  upper  left  and/or  right  corner 
running  along  heel  line  of  P/N  59101,30-9.')/- 
Hti.  side  door  stop  angle,  with  or  without 
radial  cracks  in  any  or  all  members  of  upper 
lelt  and/or  right  comers,  and  with  or  without 
crack(8)  in  upper  left  and/or  right  bend 
radius  of  forward  flange  of  P/N  .59ini:t(V-13, 
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doubler,  modify  and  inspect  comers  of 
bulkhead  in  accordance  with  paragraph  2.U. 
of  SB  53-137.  R3. 

5.  For  radial  crack(s)  found  in  any  or  all 
members  of  upper  left  comer,  with  or  without 
bend  radius  cracks  in  5910130-13  doubler, 
and  with  Condition  II  modinration  installed, 
modify  and  inspect  upper  comers  in 
accordance  with  paragraph  2.X.  of  SB  53-137, 
R3. 

H.  If  no  crack(s)  are  found  in  the  bulkhead 
web  and  doublers  in  Group  II  airplanes,  the 
interim  crack  preventive  raodiTication  may  be 
installed  and  the  upper  comers  repetitively 
inspected  at  15.000  landing  interval  in 
accordance  with  paragraph  2.K.  of  SB  53-137, 
R3.  If  preventive  repair  modincution  is  not 
installed,  repetitively  inspect  at  intervals 
specified  in  accordance  with  paragraph  B., 
above. 

I.  McDonnell  Douglas  DC-9  Service 
Bulletin  A53-144.  or  later  FAA  approved 
revisions,  must  be  accomplished  within  18 
months  after  the  effective  date  of  this  AD. 

J.  For  aircraft  modified  per  DC-9  Service 
Bulletin  53-139  (basic),  or  production 
equivalent,  accomplish  McDonnell  Douglas 
DC-9  Service  Bulletin  53-157  within  18 
months  after  effective  date  of  this  AD. 

K.  The  following  constitutes  terminating 
action  compliance  for  this  AD: 

1.  For  aircraft  previously  modified  in 
accordance  with  DC-9  Service  Bulletin  53- 
139  (basic  and  Revision  1).  or  production 
equivalent,  rework  the  aft  pressure  bulkhead 
in  accordance  with  Part  2  of  the 
Accomplishment  Instructions  in  McDonnell 
Douglas  DC-9  Service  Bulletin  53-165,  dated 
January  31, 1983,  or  later  FAA  approved 
revisions. 

2.  For  aircraft  not  previously  modified  in 
accordance  with  DC-9  Serx'ice  Bulletin  53- 
139  (basic  and  Revision  1).  or  production 
equivalent;  modify  in  accordance  with  DC-9 
Service  Bulletin  53-166.  Rl.  or  later  FAA 
approved  revisions.  ^ 

L  Previous  accomplishment  of  any  rework 
or  inspection(s),  or  portion(s)  thereof,  which 
is  outlined  in  McDonnell  Douglas  DC-fl 
Service  Bulletin  53-137,  Revision  1,  dated 
December  6, 1979,  required  by  AD  80-10-03 
Amendment  39-3769,  effective  May  15. 1980, 
which  is  also  outlined  in  McDonnell  Douglas 
DC-fl  Service  Bulletin  53-137,  Revision  2,  or 
SB  53-137,  R3,  provided  for  in  AD  80-10-03, 
may  be  considered  an  equivalent  to  that 
requirement  of  this  AD. 

M.  The  inspections  and  modifications 
required  by  this  AD  need  sot  be 
accomplished  if.  after  the  effective  date  of 
this  AD.  the  aircraft  is  operated  without 
cabin  pressurization  and  a  placard  is 
installed  in  the  cockpit,  in  full  view  of  the 
pilots,  stating: 

"Operation  With  Cabin  Pressurization  is 
Prohibited" 

N.  Special  flight  pemiits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  base  for  the 
accomplishment  of  modifications  required  by 
this  AD. 

O.  Upon  the  request  of  an  operator,  an 
FAA  Maintenance  Inspector,  subject  to  prior 
approval  by  the  Manager.  Los  Angeles 
Aircraft  Certification  Office.  FAA,  Northwest 
Mountain  Region,  may  adjust  the  repetitive 


inspection  intervals  of  the  operator  if  the 
request  contains  substantiating  data  to  justify 
the  increase  for  that  operator. 

P.  Alternate  means  of  compliance  which 
provide  an  equivalent  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office.  FAA, 
Northwest  Mountain  Region. 

All  persons  affected  by  this  proposal 
who  have  not  already  received  these 
documents  from  the  manufacturer  may 
obtain  copies  upon  request  to  the 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Director, 
Publications  and  Training,  Cl-750  (54- 
60).  These  documents  also  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  the  Los 
Angeles  Aircraft  Certification  Office,  or 
4344  Donald  Douglas  Drive,  Long  Beach, 
California. 

This  Amendment  becomes  effective 
February  14, 1985. 

This  supersedes  AD  80-10-03.  . 
Amendment  39-3769  (45  FR  31052;  May 
15, 1980). 

Sees.  313(a),  314(a).  601  through  610.  and  1102 
of  the  Federal  Aviation  Act  of  1958  (49  U.S.C. 
1354(a).  1421  through  1430.  and  1502):  49 
U.S.C.  106(g)  (Revised,  Pub.  L  97-M9,  January 
12. 1983);  and  14  CFR  11.89) 

Issued  in  Seattle.  Washington,  on 
December  31, 1985. 
Wayne  J.  Barlow, 

Acting  Director.  Northwest  Mountain  Region. 
[FR  Doc.  85-1071  Filed  1-15-85;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  84-CE-37-AD;  Amdt  39-4980] 

Airworthiness  Directives;  Pitts  Model 
S-2A  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  Pitts  Model  S-2A  airplanes 
which  requires  visual  inspection  and 
installation  of  gussets  on  the  P/N  2-5100 
cockpit  control  tube  assembly.  A  recent 
inflight  failure  of  this  assembly 
occurred.  This  action  will  reinforce  the 
cockpit  control  tube  and  preclude  a 
failure  which  could  result  in  loss  of 
normal  aileron  and  elevator  control. 
dates:  Effective  date:  January  21, 1985. 
Compliance:  Required  within  25  hours 
time-in-service  after  the  effective  date  of 
this  AD. 

ADDRESSES:  Pitts  Service  Letter  No.  5, 
dated  May  1, 1975,  Revision  B, 


applicable  to  this  AD  may  be  obtained 
from  Pitts  Aerobatics,  Post  Office  Box 
547,  Afton.  Wyoming  83110.  A  copy  of 
this  information  is  also  contained  in  the 
Rules  Docket.  FAA,  Office  of  the 
Regional  Counsel,  Room  1558,  601  East 
12th  Street,  Kansas  City,  Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roman  T.  Gabrys,  Aerospace  Engineer. 
FAA,  Denver  Aircraft  Certification 
Office,  Northwest  Mountain  Region, 
10455  East  25th  Avenue,  Suite  307, 
Aurora,  Colorado  80010;  Telephone  (303) 
340-5594. 

SUPPLEMENTARY  INFORMATION:  As  a 

result  of  service  reports,  Pitts  Aviation 
Enterprises  issued  Pitts  Service  Letter 
No.  5,  dated  May  1, 1975,  Revision  B, 
which  recommended  inspection  of  the 
P/N  2-5100  cockpit  control  tube 
assembly  for  cracks  in  the  area  of  the 
welds  which  attaches  the  P/N  2-510O-12 
stick  housings  to  the  P/N  2-5100-11 
tubes.  A  P/N  2-5100-20  gusset 
(erroneously  designated  as  P/N  2-5100- 
19  in  Revision  A  of  the  service  letter)  is 
also  described  in  this  service  bulletin. 
The  FAA  understood  that  all  airplanes 
had  been  modified  by  installation  of 
these  gussets.  However,  a  failure  of  a 
cockpit  control  tube  assembly  on  which 
the  gussets  had  not  been  installed  was 
recently  reported.  Consequently,  the 
FAA  is  concerned  that  the  gussets  may 
not  have  been  installed  on  ail  other 
control  tube  assemblies  which  require 
them  and  that  failures  may  occur  on 
these  assemblies.  Separation  of  the  P/N 
2-5100-12  control  stick  housing  from  the 
cockpit  control  tube  assembly  will  result 
in  loss  of  normal  aileron  and  elevator 
control.  Since  this  condition  is  likely  to 
exist  on  other  airplanes  of  the  same  type 
design,  an  AD  is  being  issued  requiring 
inspection  of  the  cockpit  control  tube 
assembly  on  Pitts  Model  S-2A  airplanes 
for  cracks,  repair  of  any  cracks  found 
and  installation  of  the  P/N  2-5100-20 
gussets  per  Pitts  Service  Letter  No.  5, 
Revision  A  or  B. 

Since  an  emergency  condition  exists 
that  requires  the  immediate  adoption  of 
this  regulation,  it  is  found  that  notice 
and  public  procedure  hereon  are 
impractical  and  contrary  to  the  public 
interest,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  major  under  section  8  of 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
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further  determined  that  this  document 
in\  olves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034:  Februarj  26. 1979).  If  this 
uction  is  8ul»equently  determined  to 
involve  a  significant  reguUitiun.  a  fin<ii 
regulator}'  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(uthrnwise.  an  evaluation  is  not 
required).  A  copy  of  it,  when  filed,  may 
be  obtained  by  contacting  the  Rules 
Docket  under  the  caption 
AOf>RESSES '  at  the  locution 
identified. 

list  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aviation  safety. 
Aircraft.  Safety. 

Adoption  of  the  .\mendmeat 

Accordingly,  pursuant  to  the  authority 
dclegati-d  to  me  by  the  Administrator, 
§  :S9.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
t'V  adding  the  following  new  AD. 

Pills:  Applies  to  Mode!  S-2A  (S/N»  2001 
through  2105)  airplanes  cerliricaled  in 
ciny  categor>'. 

CoT.pliance:  Required  within  the  next  2S 
ht>ur»  time-in-ser\'ice  after  the  effective  dat<- 
c-f  this  AD,  unless  already  accomplished. 

To  prevent  loss  of  normal  aileron  and 
•  'fVutor  Luntroi: 

(a)  Visually  inspect  the  cockpit  control  IuIh- 
c!ssembly  using  a  10  power  glass  for  cracks  in 
;>■{•  area  of  the  welds  attaching  the  P/N  2- 
"1100-12  stick  housings  to  the  P/N  2-5100-11 

1 1)  II  cracks  are  detected  weld  shut  the 
r.;f.ks  and  install  a  P/N  2-5100-20  gusset  at 
tittih  the  fore  and  aft  stick  housing  locations 
io  :iccordance  with  Pitts  Slervice  Letter  N«f.  5. 
Rt  iision  B. 

(2)  If  cracks  are  not  present,  install  P/N  2- 
■■  00-20  gussets  in  accordance  with  P^lts 
S.  rvicfc  letter  No.  5.  Revision  B. 

;t'J  The  aircraft  may  be  flown  in 
..r-  ordance  with  Federal  Aviation  Regulation 
J1  197  to  a  location  where  this  AD  can  be 
..(.(omplished. 

(c )  Installation  of  P/N  2-5100-19  gusset*  in 
.!<  ct/rdance  with  Pitts  Ser\ice  L€:ttrr  No.  5. 
Revision  A.  satisries  the  requirerprnts  of  this 
AD. 

!d)  An  equivalent  means  of  compliance 
niiti  this  AD  may  be  used  if  approved  by  the 
Manager.  Denver  Aircraft  CertiFication 
Office.  Federal  Aviation  Administration. 
Northwest  Mountain  Region.  104.''^  F^isl  2jtii 
Avenue.  Suite  307.  Aurora,  rolorju'o  MMnO: 
Telephone  (303)  340-55M. 
(Sees.  313(a).  601  and  003  of  the  Federal 
Aviation  Act  of  195a  as  amended  (49  U.S.C 
i;;:H|(a|.  1421  and  1423).  49  U.S.C.  100(g) 
(Revised.  Pub.  L  97-449.  Janiiary  12. 19e;t). 
$  11.89  of  the  Federal  Aviation  Regulation)^. 
14  CFR  11.89)) 

This  amendment  becomes  effective  on 
lanuarv  21. 19B5. 


Issued  in  Kansas  City,  Missouri,  on  )anuar>' 
4.1965. 

Murray  E.  Smilk. 
Director.  Central  Region. 
|FR  Doc  8S-1070  Filed  1-14-B5:  8:45  am) 
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DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
21  CFR  Part  1316 

Amended  Rules  of  Administrative 
Procedure 

AOCNCv:  Drug  Enforcement 
Administration,  Justice. 
ACnoM:  Final  rule. 

SUMMAMV:  This  final  rule  amends  the 
administrative  procedures  of  the  Drug 
Enforcement  Administration  by  deleting 
the  requirement  that  the  Hearing  Clerk 
provide  copies  of  hearing  transcripts 
and  exhibits  to  any  person  requesting 
such  material. 

CFFECnvc  DATK  lanuary  15. 1985. 
FOR  FURTHCR  IflFORINATION  CONTACT: 
Stephen  E.  Stone.  Associate  Chief 
Counsel.  Drug  Enforcement 
Administration,  U.S.  Department  of 
Justice.  Washington.  D.C.  20537. 
Telephone:  (202)  633-1106. 
SUPPl^MENTARV  INFORMATION:  21  CPU 
1316.63(a)  provides,  in  pertinent  part 
that  any  person  desiring  a  copy  of  the 
transcript  of  the  testimony  and  exhibits 
taken  at  a  hearing  or  any  part  thereof 
shall  be  entitled  to  the  same  upon 
application  to  the  tlearing  Clerk  of  the 
Administration  and  upon  payment  of  the 
costs  thereof.  In  recent  years,  hearings 
before  this  Administration  have  become 
voluminous.  The  requirement  that  the 
Hearing  Clerk  provide  copies  of  such 
records  imposes  an  undue  burden  upon 
the  limited  resources  of  the  Office  of  the 
Administrative  Law  Judge.  All  parties  to 
DEA  proceedings  are  provided  with 
copies  of  exhibits  and  other  papers  as 
they  are  filed,  and  any  party  or  other 
interested  person  may  purchase  a  copy 
of  the  transcript  from  the  court  reporting 
sfcr\  ice  at  the  time  of  the  hearing  or 
subsequent  thereto.  After  the  hearing, 
the  entire  record,  with  the  exception  of 
such  portions  as  are  received  as 
proprietary  information  or  are  subject  to 
a  protective  order,  becomes  public 
information  which  can  be  reviewed  by 
any  person  who  gives  adequate  notice 
to  the  Hearing  Clerk.  Persons  desiring 
copies  of  the  record,  or  any  part  thereof, 
may  request  the  same  under  the 
provisions  of  the  Freedom  of 
Information  Act.  Accordingly,  this  rule 
amends  21  CFR  1316.63(a)  by  deleting 


the  requirement  that  the  Hearing  Clerk 
provide  copies  of  the  transcript  and 
exhibits  to  any  requestor. 

It  has  l)een  determined  that  this  is  an 
internal  management  matter  not 
requiring  consultation  with  the  Office  of 
Management  and  Budget  under 
Executive  Order  12291.  Moreover.  I 
hereby  certify  that  this  action  will  have 
no  impact  upon  small  entities  within  the 
meaning  and  intent  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601.  et  seq. 

By  virtue  of  the  authority  vested  in  the 
Attorney  General  by  21  U.S.C.  871(b). 
and  redelegated  to  the  Administrator  of 
the  Drug  Enforcement  Administration  by 
28  CFR  0.100  and  0.104,  the  following 
amendment  is  made  to  21  CFR 
1316.63(a). 

List  of  Subjects  in  21  CFR  Part  1316 

Administrative  practice  and 
procedure.  Drug  traffic  control  and 
research. 

PART  1316— ADMINISTRATIVE 
FUNCTIONS.  PRACTICES  AND 
PROCEDURES 

Sul>part  0 — Administrative  Hearings 

S  1316.63    (AmMKtod) 

Section  1316.63.  Official  transcript; 
index:  corrections,  is  amended  by 
removing  the  third  sentence  of 
paragraph  (a)  in  its  entirety. 

Dated:  )dnuary  9. 19BS. 
Francis  M.  MuUea.  |r.. 
Administrator. 
(fR  D<k:  K>-ni4  Filed  1-14-85:  8:45  am) 

WUJNGCOOC  44l«-«S-a 


ENVIRONMENTAL  PfK)TECTION 
AGENCY 

40  CFR  Part  704 
IOPTS-8201S.  TSH  FRI.-2756-61 

Toxic  Substances  Control  Act; 
Reporting  and  Recordkeeping 
Requirements;  Editorial  Amendment 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Editorial  amendment. 

SUMMARY:  This  rule  alphabetizes  the 
existing  definitions  in  40  CFR  704.3  and 
removes  their  paragraph  designations. 
This  action  is  taken  for  the  convenience 
of  the  user  and  to  allow  for  orderly 
additions  to  the  definitions  in  the  future. 
DATE:  This  final  rule  is  effective  January 
15. 1985. 

FOR  FURTHER  INFORMATION  CONTACT 
John  A.  Richards.  Federal  Register  Staff, 
Office  of  Pesticides  and  Toxic 
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Substances.  Rm.  E-12Si  Environmental 
Proteclion  Agency.  401 M  Streei.  SW.. 
Washington.  DC.  20460.  (202-362-3826). 

SUPPLEMENTARY  INFORMATION:  In  the 

interest  of  making  the  Code  of  Federal 
Regulations  easier  for  people  to  use  and 
reference,  the  definitions  under  40  CFR 
704.3  are  being  put  into  alphabetical 
order  and  their  lettered  paragraph 
designations  are  being  removed. 

This  regulation  is  a  nonsubstantive 
editorial  amendment  and  as  such  no 
opportunity  for  comment  or  public 
participation  is  required. 

List  of  Subjects  in  40  CFR  Part  704 

Hazardous  materials.  Chemicals 
recordkeeping  and  reporting 
requirements.  Environmental  Protection. 

(15  U.S.C.  2605) 

Dated:  )anuar>'  7. 1985. 
|ohn  A.  Moore, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

PART  704— (AMENDED] 

Therefore,  40  CFR  Part  704  is 
amended  by  revising  S  704.3  to  read  as 
follows: 


jS  704.3    Definitions. 

All  definitions  as  set  forth  in  the  Toxic 
Substances  Control  Act  (TSCA)  section 
3  apply  for  this  Part.  In  addition,  the 
following  definitions  are  provided  for 
the  purposes  of  this  Part. 

"Annual"  means  the  corporate  flscal 
year. 

"Article"  means  a  manufactured  item 
(1)  which  is  formed  to  a  speciflc  shape 
or  design  during  manufacture.  (2]  which 
has  end  use  function(s)  dependent  in 
whole  or  in  part  upon  its  shape  or  design 
during  end  use,  and  (3)  whjch  has  either 
no  change  of  chemical  composition 
during  its  end  use  or  only  those  changes 
of  composition  which  have  no 
commercial  purpose  separate  from  that 
of  the  article,  and  that  result  from  a 
chemical  reactioji  that  occurs  upon  end 
use  of  other  chemical  substances, 
mixtures,  or  articles:  except  that  fluids 
and  particles  are  not  considered  articles 
regardless  of  shape  or  design. 

"Byproduct"  means  a  chemical 
substance  produced  without  a  separate 
commercial  intent  during  the 
manufacture,  processing,  use,  or 
disposal  of  another  chemical 
substance(s)  or  mixtur^(s). 

"Domestic"  means  within  the 
geographic  boundaries  of  the  50  United 
States,  including  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands.  Guam,  the 
Canal  Zone.  American  Samoa,  the 
Northern  Mariana  Islands,  and  any 


Other  territory  or  possession  of  the 
United  States. 

"EPA"  means  the  United  States 
Environmental  Protection  Agency. 

"Import  in  bulk  form"  means  to  import 
a  chemical  substance  (other  than  as  part 
of  a  mixture  or  article]  in  any  quantity, 
in  cans,  bottles,  drums,  barrels, 
packages,  tanks,  bags,  or  other 
containers,  if  the  chemical  substance  is 
intended  to  be  removed  from  the 
container  and  the  substance  has  an  end 
use  or  commercial  purpose  separate 
from  the  container. 

"Importer"  means  (1)  any  person  who 
imports  any  chemical  substance  or  any 
chemical  substance  as  part  of  a  mixture 
or  article  into  the  customs  territory  of 
the  United  States,  and  includes: 

(i)  The  person  primarily  liable  for  the 
payment  of  any  duties  on  the 
merchandise,  or 

(ii)  An  authorized  agent  acting  on  his 
behalf  (as  defmed  in  19  CFR  1.11). 

(2)  Importer  also  includes,  as 
appropriate: 

(i)  The  consignee. 

(ii)  The  importer  of  record. 

(iii)  The  actual  owner  if  an  actual 
owner's  declaration  and  superseding 
bond  has  been  filed  in  accordance  with 
19  CFR  141.20. 

(iv)  The  transferee,  if  the  right  to  draw 
merchandise  in  a  bonded  warehouse  has 
been  transferred  in  accordance  with 
Subpart  C  of  19  CFR  Part  144.  For  the 
purpose  of  this  definition,  the  customs 
territory  of  the  United  States  consists  of 
the  50  States,  Puerto  Rico,  and  the 
District  of  Columbia. 

"Impurity"  means  a  chemical 
substance  which  is  unintentionally 
present  with  another  chemical 
substance. 

"Manufacture"  means  to  manufacture 
for  commercial  purposes. 

"Manufacture  for  commercial 
purposes"  means  (1)  to  import,  produce, 
or  manufacture  with  the  purpose  of 
obtaining  an  immediate  or  eventual 
commercial  advantage  for  the 
manufacturer,  and  includes  among  other 
things,  such  "manufacture"  of  any 
amount  of  a  chemical  substance  or 
mixture: 

(i)  For  commercial  distribution, 
including  for  test  marketing,  and 

(ii)  For  use  by  the  manufacturer, 
including  use  for  product  research  and 
development,  or  as  an  intermediate. 

(2)  Manufacture  for  commercial 
purposes  also  applies  to  substances  that 
are  produced  coincidentally  during  the 
manufacture,  processing,  use,  or 
disposal  of  another  substance  or 
mixture,  including  both  byproducts  that 
are  separated  from  that  other  substance 
or  mixture  and  impurities  that  remain  in 
that  substance  or  mixture.  Such 


byproducts  and  impurities  may.  or  may 
not,  in  themselves  have  commercial 
value.  They  are  nonetheless  produced 
for  the  purpose  of  obtaining  a 
commercial  advantage  since  they  are 
part  of  the  manufacture  of  a  chemical 
product  for  a  commercial  purpose. 

"Manufacturer"  means  a  person  who 
imports,  produces,  or  manufactures  a 
chemical  substance.  A  person  who 
extracts  a  component  chemical 
substance  from  a  previously  existing 
chemical  substance  or  a  complex 
combination  of  substances  is  a 
manufacturer  of  that  component 
chemical  substance. 

"Own  or  control"  means  ownership  of 
50  percent  or  more  of  a  company's 
voting  stock  or  other  equity  rights,  or  the 
power  to  control  the  management  and 
policies  of  that  company.  A  company 
may  own  or  control  one  or  more  plant 
sites.  A  company  may  be  owned  or 
controlled  by  a  foreign  or  domestic 
parent  company. 

"Parent  company"  is  a  company  that 
owns  or  controls  another  company. 

"Person"  includes  any  individual, 
firm,  company,  corporation,  joint 
venture,  partnership,  sole  proprietorship, 
association,  or  any  other  business 
entity:  any  State  or  political  subdivision 
thereof;  any  municipality;  any  interstate 
body:  any  department,  agency,  or 
instrumentality  of  the  Federal 
Government. 

"Production  volume"  means  the 
quantity  of  a  chemical  substance  which 
is  produced  by  a  manufacturer,  as 
measured  in  kilograms  or  pounds. 

"Propose  to  manufacture  or  import" 
means  that  a  person  has  made  a  firm 
management  decision  to  commit 
financial  resources  for  the  manufacture 
or  import  of  the  specified  chemical. 

"Site"  means  a  contiguous  property 
unit.  Property  divided  only  by  a  public 
right-of-way  shall  be  considered  one 
site.  There  may  be  more  than  one  plant 
on  a  single  site. 

"Small  manufacturer"  means  a 
manufacturer  (or  importer)  that  meets 
either  of  the  standards  set  forth  below. 
Small  manufacturers  should  read  the 
introductory  paragraph  of  §  704.5  and 
paragraph  (d)  of  §  704.5  to  obtain 
complete  information  on  the  TSCA 
section  8(a)  small  manufacturer 
exemption. 

(1)  First  standard.  A  manufacturer  of 
a  chemical  substance  is  small  if  its  total 
annual  sales,  when  combined  with  those 
of  its  parent  company  (if  any),  are  less 
than  S40  million.  However,  if  the  annual 
production  volume  of  a  particular 
chemical  substance  at  any  individual 
site  owned  or  controlled  by  the 
manufacturer  is  greater  than  45.400 
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kilograms  (100.000  pounds),  the 
manufacturer  shall  not  qualify  as  smull 
for  purposes  of  reporting  on  the 
production  of  that  chemical  substance  at 
that  site,  unless  the  manufacturer 
qualifies  as  small  under  "small 
manufacturer"  (2)  of  this  section. 

(2)  Second  standard.  A  manufacturer 
of  a  chemical  substance  is  small  if  its 
total  annual  sales,  when  combined  with 
those  of  its  parent  company  (if  any),  are 
less  than  $4  million,  regardless  of  the 
quantity  of  chemicals  produced  by  that 
manufacturer. 

(3)  Inflation  index.  EPA  shall  makes 
use  of  the  Producer  Price  Index  for 
Chemicals  and  Allied  Products,  as 
compiled  by  the  U.S.  Bureau  of  Labor 
Statistics,  for  purposes  of  determining 
the  need  to  adjust  the  total  annual  sales 
values  and  for  determining  new  sales 
values  when  adjustments  are  made.  EPA 
may  adjust  the  total  annual  sales  values 
whenever  the  Agency  deems  it 
necessary  to  do  so.  provided  that  the 
Producer  Price  Index  for  Chemicals  and 
Allied  Products  has  changed  more  than 
20  percent  since  either  the  most  recent 
previous  change  in  sales  values  or  the 
date  of  promulgation  of  this  rule, 
whichever  is  later.  EPA  shall  provide 
Federal  Register  notification  when 
changing  the  total  annual  sales  values. 

'Total  annual  sales '  means  the  total 
annual  revenue  (in  dollars)  generated  by 
the  sale  of  all  products  of  a  company. 
Total  annual  sales  must  include  the  total 
annual  sales  revenue  of  all  sites  owned 
or  controlled  by  that  company,  and  the 
total  annual  sales  revenue  of  that 
company's  foreign  or  domestic  parent 
company,  if  any. 

"TSCA"  means  the  Toxic  Substances 
Control  Act.  15  U.S.C.  2601  ct  snq. 

§70445    (Afneftdedl 

2.  By  amending  §  704.85(d)  by 
changing  the  cross  reference  to 
"§  704.85(p) "  to  read  "5  704.3  Proposed 
to  manufacture  or  import'." 

|FR  Doc.  85-1091  Filed  1-14-85:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Part  3110 

(Circutar  No.  25581 

Noncompetitive  Leases;  Amendment 
Clarifying  Minimum  Noncompetitive 
Lease  Size 

agency:  Bureau  of  Land  Management, 

Inferior. 

action:  Final  rulemaking. 


:  This  final  rulemaking  amends 
the  existing  regulations  to  clarify  that 
the  minimum  size  for  a  noncompetitive 
oil  and  gas  lease  offer  in  the 
coterminous  States  is  640  acres  or  an 
entire  surveyed  or  protracted  section, 
whichever  is  larger.  The  final 
rulemaking  also  changes  the  minimum 
size  for  a  noncompetitive  lease  in 
Alaska  to  2,650  acres  or  4  entire 
contiguous  surveyed  or  protracted 
sections,  whichever  is  larger.  It  also 
adds  a  new  section  clarifying  that 
parcels  offered  under  the  simultaneous 
oil  and  gas  leasing  program  are  not 
controlled  by  the  new  limit  imposed  by 
this  amendment  on  the  size  of  lease 
offers.  This  change  should  promote  more 
efficient  economic  exploration  and 
development  of  the  mineral  resources  on 
the  public  lands. 

EFFECTIVE  DATE:  February  14, 1985. 
AOONESS:  Any  suggestions  or  inquiries 
should  be  sent  to:  Director  (620).  Bureau 
of  Land  Management.  1800  C  Street. 
NW..  Washington.  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vallicre  Cacy.  (202)  653-2190; 

or 
Robert  C.  Bruce.  (202)  343-8735. 
SUPPLEMENTARY  INFORMATION:  A 
proposed  rulemaking  to  change  the 
minimum  lease  offer  size  for  a 
noncompetitive  over-the-counter  oil  and 
gas  lease  was  published  in  the  Federal 
Register  on  August  15. 1984  (49  FR 
32609),  with  a  60-day  comment  period. 
During  the  comment  period,  comments 
were  received  from  3  sources,  all 
corporations.  , 

One  comment  endorsed  the  changes 
made  by  the  proposed  rulemaking,  while 
another  comment  objected  to  any 
change  because  there  are  too  many 
situations  in  the  Western  States  where 
sections  contain  less  than  640  acres  and 
a  status  check  of  adjoining  lands  would 
be  required  to  meet  the  minimum 
requirement  of  640  acres.  This  opposing 
comment  also  recommended  that  the 
Department  of  the  Interior  determine  the 
regulations  it  wishes  to  impose  and 
leave  those  regulations  unchanged  for 
extended  periods  of  time,  suggesting 
that  changes  should  not  be  made  more 
than  twice  a  year.  The  third  comment 
asserted  that  if  an  entire  section  or  640 
acres  is  available  to  lease,  the  entire 
acreage  should  issue  under  one  lease. 

The  establishment  of  a  minimum 
acreage  size  serves  to  promote 
expeditious  development  of  oil  and  gas 
resources  by  prospective  producers. 
Allowing  issuance  of  leases  smaller 
than  the  minimum  provided  in  the 
proposed  rulemaking  in  those  instances 
where  adjoining  lands  are  available 


would  be  counterproductive  to  a 
meaningful  oil  and  gas  leasing  program. 
Reviewing  adjoining  lands  to  determine 
their  availability  for  leasing  is  an  action 
that  would  be  undertaken  by  any 
serious  individual  filing  an  over-the- 
counter  offer  for  lands  for  oil  and  gas 
leasing.  After  carefully  reviewing  the 
issues  raised  in  the  comments,  the  final 
rulemaking  adopts  the  language  of  the 
proposed  rulemaking  without  change. 

The  principal  author  of  this  final 
rulemaking  is  Valliere  Cacy.  Division  of 
Fluid  Mineral  Leasing,  assisted  by  the 
staff  of  the  Office  of  Legislation  and 
Regulatory  Management,  all  of  the 
Bureau  of  Land  Management. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  it  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

The  changes  made  by  the  final 
rulemaking  arc  applicable  to  anyone 
offering  to  lease  public  lands  for  oil  and 
gas.  For  the  most  part,  the  changes  are 
designed  to  clarify  the  minimum  size 
that  a  noncompetitive  oil  and  gas  lease 
must  encompass.  While  this  will 
increase  the  amount  of  the  rental  that 
must  be  deposited  with  some  offers,  the 
amount  will  be  insignificant  and  should 
have  little  or  no  effect  on  those  making 
such  offers. 

The  final  rulemaking  contains  no 
additional  information  collection 
requirements  requiring  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3507. 

List  of  Subjects  in  43  CFR  Part  3100 

Administrative  practice  and 
procedure,  Environmental  protection. 
Mineral  royalties.  Oil  and  gas  reser\'es. 
Public  lands — classifications.  Public 
lands — mineral  resources.  Surety  bonds. 

Under  the  authority  of  the  Mineral 
Leasing  Act,  as  ameiidcd  and 
supplemented  (30  U.S.C.  181  et  seq.).  the 
Mineral  Leasing  Act  for  Acquired  Land.s. 
as  amended  (30  U.S.C.  351-359).  the 
Alaska  .National  Interest  Lands 
Conservation  Act  (16  U.S.C.  3101  el 
seq.).  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C.  1701 
et  seq.).  the  Federal  Property  and 
Administrative  Services  Act  of  1949  (40 
U.S^.  760  et  seq.),  the  Act  of  May  21. 
1930  (30  use.  301-306),  the  Omnibus 
Budget  Reconciliation  Act  of  1981  (Pub. 
L.  97-35),  the  Independent  Offices 
Appropriation  Act  of  1952  (31  U.S.C. 
9701),  the  Department  of  the  Interior 
Appropriations  Act,  Fiscal  Year  1981 
(Pub.  L.  96-514)  and  the  Attorney 
General's  Opinion  of  April  2, 1941  (40 
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Op.  Att.  Gen.  41).  Subpart  3110.  Part 

3110,  Group  3100.  Subchapter  C  of  Title 

43  of  the  Code  of  Federal  Regulations  is 

amended  as  set  forth  below. 

|.  Steven  Griles.  | 

Acting  Assistant  Secretary  of  the  Interior. 

December  21. 1984.  ] 

PART  3100-(  AMENDED] 


§3110.1-3    [Anwndcd] 

1.  Section  3110.1-3  is  amended  by: 

A.  Amending  paragraph  (a)  by 
removing  the  word  "section",  where  it 
first  appears,  and  replacing  it  with  the 
phrase  "section,  whichever  is  larger." 
and  by  adding  at  the  end  of  the 
paragraph  the  sentence  "Public  domain 
If.ase  offers  in  Alaska  shall  not  be  made 
for  less  than  2,560  acres  or  4  full 
contiguous  sections,  whichever  is  larger, 
where  the  lands  have  been  sur\eyed 
under  the  rectangular  survey  system  or 
Hre  within  an  approved  protracted 
.survey,  except  where  the  offer  or  parcel 
includes  all  available  lands  within  the 
subject  sections  and  thert  are  no 
continguous  lands  available  for  lease."; 
;ind 

B.  Adding  a  new  paragraph  (d)  to 
read: 


(d)  The  restrictions  set  forth  in 
paragraph  (a)  of  this  section  regarding 
the  minimum  size  of  noncompetitive  oil 
und  gas  lease  offers  do  not  apply  to  the 
development  of  parcels  for  leasing  under 
subpart  3112  of  this  title. 
(FR  Doc.  85-1126  Filed  1-14-65:  8:45  am| 

BILLING  CODE  431(>-<4-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1833 

I  NASA  FAR  Supplement  Directive  8S-1 ) 

NASA  Implementation  of  the  Federal 
Acquisition  Regulation  (FAR);  NASA 
Federal  Acquisition  Regulation 
Supplement  (NASA/FAR  Supplement) 

agency:  Office  of  Procurement. 
Procurement  Policy  Division,  NASA. 
action:  Final  rufe. 

summary:  This  notice  publishes  NASA 
FAR  Supplement  DirectivT  (NFSD)  85-1 
which  amends  the  NASA  Federal 
Acquisition  Regulation  Supplement, 
Chapter  18  of  the  Federal  Acquisition 
Regulations  System  (See  40  FR  6388). 
This  NFSD  supplements  FAR  Part  33, 
Protests,  Disputes  and  Appeals,  by 
adding  guidance  for  internal  NASA 
handling  of  protests.  Although  this  is 
promulgated  as  a  final  ri<le.  comments 
will  be  considered. 


EFFECTIVE  DATE:  )anuary  15. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

W.  A.  Greene.  Procurement  Policy 
Division  (Code  HP),  Office  of 
Procurement,  NASA  Headquarters, 
Washington.  DC  20546.  or  call  (202)  453- 
2119. 

SUPPLEMENTARY  INFORMATION: 
Impact 

The  Director.  Office  of  Management 
and  Budget  (OMB).  by  memorandum 
dated  December  14. 1984.  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  NASA 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  provides 
uniformity  with  other  Federal  agencies 
and  reduces  the  administrative  impact 
on  bidders  as  set  forth  in  OFPP  Policy 
Letter  83-2.  ' 

List  of  Subjects  in  48  CFR  Ch.  18 

Government  procurement. 
Dated:  )anuar>- 15. 1985. 
S.].  Evans. 

Assistant  Administrator  for  Procurement. 
Accordingly  Part  1833  of  Title  48  of 
the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 

PART  1833— PROTESTS,  DISPUTES. 
AND  APPEALS 

1833.009, 1833.011  and  1833.014 
[Redesignated  as  1833.209,  1833.211  and 
1833.214] 

1.  The  existing  sections  1833.009. 
1833.011  and  1833.014  are  redesignated 
as  sections  1833.209, 1833.211  and 
1833.214  respectively.  These  sections  are 
further  designated  as  Subpart  1833.2. 
The  subpart  heading  reads: 

Subpart  1833.2— Disputes  and  Appeals 

2.  Subpart  1833.1  is  added  to  read  as 
follows: 

Subpart  1833.1— Protests 

Scfc 

1833.103  Protests  to  the  agency. 

1833.104  Protests  to  GAO. 

1833.105  Protests  to  GSBCA. 

Subpart  1833.1— Protests 

1833.103    Protests  to  ttie  agency. 

(a)  Immediately  upon  notice  of  the 
filing  of  a  protest,  the  contracting  officer 
shall  notify  the  Headquarters 
Procurement  Policy  Division.  Code  HP. 
When  a  protest  is  filed  directly  with  an 
installation,  the  determination  required 
by  FAR  33.103(a),  i.e.,  whether  to  award 
the  contract  prior  to  resolution  of  the 
protest,  will  be  made  by  the  contracting 


officer.  When  a  protest  is  filed  with 
NASA  Headquarters,  the  Assistant 
Administrator  for  Procurement  will 
make  the  required  determination. 

(b)  When  a  protest  is  filed  directly 
with  an  installation  or  with  NASA 
Headquarters,  the  notice  required  by 
FAR  33.103(b)(1)  to  other  offerors  whose 
offers  might  become  eligible  for  award 
will  be  made  by  the  contracting  officer. 

(c)  For  protests  filed  with  NASA 
Headquarters,  the  contracting  officer 
shall  forward  to  the  Procurement  Policy 
Division.  Code  HP.  a  report  essentially 
the  same  as  that  required  under  FAR 
33.104(a)(2). 

1833.104    Protesto  to  GAO. 

(a)  General.  (1)  No  action  shall  be 
taken  by  NASA  personnel  to  respond  to 
or  resolve  any  protest  filed  with  the 
GAO  other  than  in  accordance  with  this 
regulation. 

(2)  The  cognizant  Procurement  Officer 
shall  immediately  contact  Code  HP  for 
guidance  upon  receipt  of  any 
communication  from  GAO  regarding  a 
protest.  Conversely,  upon  Headquarters 
receipt  of  a  notice  from  the  GAO  of  the 
filing  of  a  protest.  Code  HP  shall 
immediately  notify  the  cognizant  Center 
Procurement  Officer.  Within  three  work 
days  of  the  notice,  the  contracting 
officer  shall  forward  to  Headquarters 
Code  HP  a  copy  of  the  procurement  file 
including  all  documents  referred  to  in 
FAR  33.104(a)(2)  (i)  thru  (v)  as  well  as 
any  others  requested  by  Code  HP.  The 
contracting  officer's  statement  (FAR 
33.104(a)(2)(vi))  shall  be  forwarded  no 
later  than  ten  work  days  from  receipt  of 
the  notice.  If  more  time  is  needed, 
requests  for  extension  may  be  made  by 
telephone  to  Headquarters,  Code  HP. 
When  the  GAO  elects  to  use  its  express 
option  procedure,  the  contracting 
officer's  statement  shall  be  forwarded  to 
Code  HP  within  six  work  days  from 
receipt  of  notice.  If  that  is  not  possible,  a 
report  to  Code  HP  shall  be  made  by 
telephone. 

(3)  The  notices  required  by  FAR 
33.104(a)(3)  shall  be  made  by  the 
contracting  officer. 

(4)  The  report  required  by  FAR 
33.104(a)(4)  shall  be  filed  by 
Headquarters  Code  HP. 

(5)  Headquarters  Code  HP  will  furnish 
copies  of  the  report  as  required  by  FAR 
33.104(a)(5)  and,  in  consultation  with  the 
Office  of  General  Counsel,  decide  which 
documents  are  relevant. 

(6)  Headquarters  Code  HP  will 
provide  the  information  required  by 
FAR  33.104(a)(6)  to  the  GAO. 

(b)  Protests  before  award.  (1)  The 
contracting  officer  shall  provide 
Headquarters  Code  HP  with  information 
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and  recommendations  relevant  to  a 
determination  under  FAR  33.104(b)(1). 
The  determination  required  by  FAR 
33.104(b)(1)  to  award  a  contract  prior  to 
resolution  of  a  protest  shall  be  made  by 
the  Assistant  Administrator  for 
Procurement. 

(2)  The  notices  and  requests  required 
by  FAR  33.104(b)(2)  will  be  made  by  the 
contracting  officer. 

(c)  Protests  after  award.  (1)  Protests 
filed  after  award  shall  be  handled  in 
accordance  with  FAR  33.104(c).  A  Tile 
containing  the  documents  required  by 
FAR  33.104(a)(2)  (i)  thru  (v)  shall  be 
forwarded  by  the  contracting  officer  to 
Meadquarters  Code  HP  within  three 
work  days  of  receipt  of  notice  of  filing  of 
the  protest.  The  contracting  officer's 
statement  (FAR  33.104(A)(2)(vi))  shall  be 
forwarded  to  Code  HP  within  ten  work 
days. 

(2)  The  notice  of  protest  to  the 
contractor  required  by  FAR  33.104(c)) 
shall  be  made  by  the  contracting  officer. 
If  the  contracting  officer  considers  it 
likely  that  the  award  may  be  invalidated 
and  a  delay  in  receiving  the  supplies  or 
services  would  not  prejudice  the 
Government's  interest,  the  contracting 
officer  shall  consult  with  Headquarters 
Code  HP  prior  to  suspendftig  or 
terminating  the  contract. 

1t33.10S    Protests  to  GSBCA. 

(a)  The  Office  of  Chief  Counsel  at  the 
cognizant  center  shall,  in  consultation 
with  the  Assistant  General  Counsel  for 
Procurement  Matters,  and  the  Assistant 
Administrator  for  Procurement, 
represent  the  agency  in  protests  filed 
with  the  GSBCA.  The  cognizant  Chief 
Counsel  shall  be  responsible  for  taking 
or  otherwise  ensuring  the  taking  of  all 
actions  required  by  FAR  33.105  and  the 
GSBCA  Rules  of  Procedure. 

(b)  Upon  receiving  notice  hom  a  non- 
NASA  source  of  a  protest  filed  with  the 
GSBCA,  the  r^eiving  office  shall 


immediately  notify  cognizant  Center 
Counsel  who  shall  further  notify  the 
Assistant  Administrator  for 
Procurement  (Code  H),  the  Assistant 
General  Counsel  for  Procurement 
Matters  (Code  GK),  and  the  Procurement 
Officer. 

(c)  The  contracting  officer  shall  be 
responsible  for  preparing  the  protest  file 
required  by  FAR  33.105(b)  and 
otherwise  assisting  counsel. 

(d)  The  determination  and  finding 
required  by  FAR  33.105(d)(2)  shall  be 
prepared  and  executed  by  the  Director 
or  Assistant  Director  of  the  cognizant 
technical  directorate,  cognizant 
Program/Project  Manager,  or  cognizant 
staff  official  who  reports  directly  to  the 
Head  of  the  installation,  and  forwarded 
to  the  Assistant  Administrator  for 
Procurement  (Code  H)  for  concurrence. 

(42  U.S.C.  2473(c)(1)) 

|FR  Doc.  85-1138  Filed  1-14-85:  8:45  amj 
MLUNQ  COOE  7S01-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


50  CFR  Part 
(Docket  No.  31220-2 

Atlantic  Mackerel,  Squid,  and 
Butterfish  Fisheries 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Final  determination  of  squid 
specification. 

SUMMARY:  NOAA  issues  this  notice  to 
provide  the  final  determination  of  the 
specification  increase  for  the  Loligo 
squid  fishery  during  fishing  year  1984- 
1985,  ending  March  31, 1984.  This  action 
is  required  by  procedures  established  in 
the  regulations  implementing  the  Fishery 


Management  Plan  for  the  Atlantic 
Mackerel,  Squid,  and  Butterfish 
Fisheries  (FMP). 

EFFECTIVE  DATE:  )anuary  15, 1965. 
FOR  FURTHER  INFORMATION  CONTACr. 
Salvatore  A.  Testaverde,  NMFS,  617- 
281-3600,  extension  273. 
SUPPlfMENTARY  INFORMATION:  The  final 
initial  specifications  for  the  FMP  for  the 
fishing  year  1984-1985  (49  FR  17512, 
April  24, 1984)  established  an  initial 
optimum  yield  (lOY)  for  Loligo  squid  of 
21,125  metric  tons  (mt).  Regulations  at  50 
CFR  Part  655  require  that  any 
adjustments  to  the  lOY  will  be 
published  in  the  Federal  Register,  giving 
the  reasons  for  such  adjustments. 
Paragraph  655.22(f)  of  the  regulations 
directs  the  Secretary  of  Commerce 
(Secretary)  to  issue  a  notice  of 
adjustment  and  to  provide  a  public 
comment  period.  A  notice  was  published 
(49  FR  47269,  December  3, 1984)  which 
increased  the  Loligo  squid  lOY  by  3.800 
mt.  This  amount  represents  an  increase 
in  the  total  allowable  level  of  foreign 
fishing  (TALFF)  for  Italy  in  exchange  foi 
promises  to  make  shoreside  purchases. 
No  comments  were  received  during  the 
comment  period,  which  ended  December 
17, 1984.  Therefore,  the  Secretary 
allocates  the  additional  3.800  mt  of 
Lolijo  squid  to  the  lOY.  In  addition. 
TALFFs  of  bycatch  species  increase  by 
regulation  as  follows: 
///ex  Squid.  10  percent.  380  mt,  S  a55.21(bj(l) 

(iv)  and  (v) 
Atlantic  maclierel.  1  percent,  38  mt, 

§653.2Ub)l2)(i)(A) 
Butterfish.  6 percent.  228  mt.  §655.27(b)(JI/iiiJ 

Because  some  confusion  has  recently 
occurred  due  to  three  adjustments  to  the 
initial  annual  specifications  in  the  last 
30  days,  NOAA  publishes  a  table  of  all 
initial  and  total  adjusted  specifications 
showing  the  current  total  adjustments 
for  the  fisheries. 


Revised  Specifications  for  Fishing  Year— Apr.  1.  1984  Through  Mar.  31,  1985 
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Other  matters 

This  action  is  authorized  by  50  CFR 
Part  655.  and  complies  with  Executive 
Order  12291. 

(16U.S.C.  IBOle/seff.) 

Dated:  January  10, 198f . 
William  G.  Gordon, 
Assistant  Administrator  for  Fisheries. 
|FR  Doc.  eslllTS  Filed  1-10-85;  4:52  pmj 

8ILUNG  CODE  3510-22-H 


50  CFR  Part  663 
{Docket  No.  41 155-4175) 

Pacific  Coast  Groundfish  Fishery 

agency:  National  Marine  Fisheries 
Services  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  fishing  restrictions 
and  request  for  comments. 

summary:  NOAA  issues  this  notice 
establishing  restrictions  to  reduce  the 
levels  of  fishing  in  1985  for  widow 
rockfish,  the  Sebastes  complex  of 
rockfish,  Pacific  ocean  perch,  and 
sablefish  taken  off  the  coasts  of 
Washington,  Oregon,  and  California, 
and  seeks  public  comment  on  these 
actions.  These  actions  are  authorized 
under  regulations  implementing  the 
Pacific  Coast  Groundfish  Fishery 
Management  Plan  and  are  necessary 
because  biological  stress  to  these  stocks 
has  been  identified  or  is  projected  to 
occur  before  the  end  of  1985.  These 
actions  are  intended  to  lower  fishing 
rates,  reduce  biological  stress,  and  avoid 
or  reduce  the  probability  of  a  fishery 
closure  before  the  end  of  the  year.  This 
action  supersedes  fishing  restrictions 
imposed  in  1984  for  these  species. 
EFFECTIVE  DATE:  0001  hours  (Pacific 
Standard  Time)  January  10, 1985  until 
modified,  superseded,  or  rescinded. 
Comments  will  be  accepted  through 
January  30, 1985. 

ADDRESSES:  Submit  comments  on  these 
actions  to  Dr.  T.E.  Kruse,  Acting 
Director,  Northwest  Region,  National 
Marine  Fisheries  Service,  7600  Sand 
Point  Way  NE,  Bin  C15700,  Seattle,  WA 
98115:  or  Mr.  E.  C.  Fullerton.  Director. 
Southwest  Region.  300  South  Ferrj' 
Street.  Terminal  Island,  CA  90731. 
FOR  FURTHER  INFORMATION  CONTACT: 
T.E.  Kruse  at  206-526-6150,  E.C. 
Fullerton  at  213-548-2575,  or  the  Pacific 
Fishery  Management  Council  at  503- 
221-6352. 

SUPPLEMENTARY  INFORMATION:  The 
Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP)  was  approved 
on  January  4, 1982,  and  final 
implementing  regulations  were 
published  October  5, 1682  (47  FR  43964). 


This  action  supersedes  the  Federal 
Register  notices  closing  the  widow 
rockfish  fishery  (49  FR  47005,  November 
30. 1984).  modifying  trip  limits  for  the 
Sebastes  complex  and  Pacific  ocean 
perch  (49  FR  30949.  August  2. 1984),  and 
setting  the  trip  limit  for  the  Sebates 
complex  and  for  sablefish  smaller  than 
22  inches  in  length  (49  FR  597.  January  5. 
1984).  This  notice  supplements  the 
Federal  Register  notice  announcing  the 
final  specifications  for  1985  harvest 
levels  of  Pacific  groundfish  species  (50 
FR  471,  January  4. 1985). 

The  FMP  differentiates  between 
species  with  numerical  and  with  non- 
numerical  optimum  yields  (OYs).  A 
species  which  may  be  harvested  fairly 
selectively  has  a  numerical  OY.  which  is 
the  maximum  amount  of  that  species 
that  may  be  landed  in  a  yean  landings 
in  excess  of  OY  are  prohibited.  Widow 
rockfish  (Sebastes  entomelas).  Pacific 
ocean  perch  (S.  alutus),  and  sablefish 
[Anoplopoma  fimbria)  have  numerical 
OYs.  When  landing  rates  became  too 
high,  trip  limits  were  imposed  to  extend 
the  fishery  as  long  as  possible 
throughout  the  year  and  to  avoid 
complete  closure.  Nonetheless,  in  1984 
the  Pacific  ocean  perch  fishery  in  the 
Columbia  subarea  and  the  coastwide 
widow  rockfish  fishery  were  closed 
before  the  end  of  the  year  because  their 
OY  quotas  were  reached. 

Species  which  are  not  harvested 
selectively,  or  which  are  of  very  little 
commercial  interest,  or  about  which 
there  is  little  scientific  data,  are  part  of 
the  non-numerical  OY  group  and  are 
managed  most  commonly  by  gear.  area, 
and  landing  restrictions.  An  estimate  of 
the  acceptable  biological  catch  (ABC), 
the  annual  catch  that  could  be  taken 
without  jeopardizing  the  resource's 
productively,  has  been  made  fpr  most 
species  in  this  group.  Some  species  in 
the  non-numerical  OY  group  may  be 
fished  above  the  ABC.  However,  when  a 
species  in  the  group  is  biologically 
stressed,  or  will  be  before  the  end  of  the 
year,  the  Secretary  of  Commerce 
(Secetary)  may  determine  that  harvest 
of  the  group  as  a  whole  should  be 
reduced  even  though  some  species  in  the 
group  may  not  be  stressed.  The  Sebastes 
complex  (all  species  of  rockfish 
managed  under  the  FMP  except  Pacific 
ocean  perch  and  shortbelly,  widow,  and 
Sebasto/obus  rockfishes)  is  included  in 
this  non-numerical  OY  group.  For 
species  in  this  group  which  need  further 
protection,  a  "harvest  guideline"  is 
established,  an  annual  goal  which  is  not 
necessarily  but  may  become  a  quota. 

The  regulations  implementing  the  FMP 
allow  the  Secretary  to  reduce  fishing 
levels  if  it  is  determined  that  continued 
fishing  at  current  levels  would  cause 


biological  stress  to  any  species. 
Throughout  1982. 1983.  and  1984.  the 
Pacific  Fishery  Management  Council 
(Council)  documented  biological  stress 
on  widow  rockfish  and  at  least  one 
species  within  the  multi-species 
Sebastes  complex.  Pacific  ocean  perch, 
which  is  managed  under  a  20-year 
rebuilding  schedule  set  forth  in  the  FMP, 
is  considered  to  be  under  long-term 
stress.  The  Council  also  acknowledged 
the  increased  likelihood  of  biological 
stress  occurring  in  sablefish  if  fishing 
levels  were  not  reduced.  Management 
regimes  were  implemented  for  widow 
rockfish,  Pacific  ocean  perch,  and 
sablefish,  all  regulated  by  quotas  in 
1984,  with  the  intent  of  avoiding  the 
closure  of  these  fisheries  which  will 
occur  if  the  quota  is  exceeded  before  the 
end  of  the  year.  Limits  also  were  placed 
on  the  Sebastes-complex  fishery  in  an 
attempt  to  keep  landings  close  to  the 
harvest  guideline. 

In  its  deliberations  for  1985 
management,  the  Council  considered 
advice  from  its  Groundfish  Management 
Team  (State  and  Federal  fishery  and 
social  scientists).  Groundfish  Advisory 
Subpanel  (fishing  industry  and 
consumer  representatives).  Scientific 
and  Statistical  Committee  (State, 
Federal,  and  university  scientists),  the 
concerned  public,  and  an  ad  hoc  Task 
Force  created  by  the  Council  for  the 
purpose  of  recommending  methods  of 
reducing  fishing  levels  with  minimal 
disruption  to  the  fishing  industry.  The 
Task  Force  included  representatives 
from  the  Council,  Groundfish 
Management  Team,  fishing  industry, 
and  State  fishery  agencies. 

At  its  November  28-29, 1984,  meeting 
in  Seattle,  Washington,  the  Council 
reviewed  the  latest  data  and  developed 
management  measures  intended  to  limit 
landings  of  grounfish  in  1985,  thereby 
minimizing  the  likelihood  or  intensity  of 
biological  stress  on  groundfish  stocks, 
and  reducing  the  chances  of  having  to 
close  a  fishery  before  the  end  of  the 
year.  In  each  case,  the  Council 
recommended  some  kind  of  trip  limit. 
The  Council's  recommendations  for  1985 
and  actions  taken  by  the  Secretary  on 
those  recommendations  are  presented 
below.  Because  the  vast  majority  of 
groundfish  landed  off  Washington, 
Oregon,  and  California  is  taken  from  the 
fishery  conservation  zone  (FCZ)  3-200 
nautical  miles  offshore,  all  groundfish 
taken  and  retained  or  landed  in 
violation  of  these  restrictions  will  be 
treated  as  though  they  were  taken  in  the 
FCZ,  the  same  as  in  1984. 
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Widow  Rockfish 

Council  Recommendation:  The 
Council  recommended  a  trip  limit  of 
30,000  pounds  on  widow  rockfish.  with 
only  one  landing  above  3.000  pounds  per 
vessel  per  week.  The  Council  also 
agreed  that  fishermen  could  choose 
biweekly  limits,  that  is:  60.000  pounds 
could  be  landed  in  a  two-week  period, 
with  only  one  landing  above  3.000 
pounds,  if  proper  notification  is  given. 
(A  similar  biweekly  provision  was 
established  in  1984  for  the  Sebastes 
complex,  but  not  for  widow  rockfish.) 
These  limits  will  be  applied  coastwide 
and  are  subject  to  inseason  adjustment 
so  that  the  OY  is  not  exceeded  before 
the  end  of  1985. 

Rationale:  Widow  rockfish  are 
biologically  stressed  and  trip  limits  to 
reduce  landings  have  been  implemented 
since  1982.  Evidence  of  stress  persisted 
through  1984  and  is  expected  to  continue 
m  1985.  Acknowledging  the  lack  of 
alternate  fisheries  and  the  severe  impact 
on  the  fishing  industry  if  OY  were 
further  reduced.  OY  was  maintained  at 
9.300  metric  tons  (mt).  1.900  mt  above 
the  7.400-mt  ABC  for  1985.  Nonetheless, 
landings  will  need  to  be  restricted  in 
1985. 

In  1984.  weekly  trip  limits  of  50.000 
pounds  and  40.000  pounds  were  in  effect 
the  first  eight  months  of  the  year.  The 
9.300-mt  OY  for  widow  rockfish  was 
reached  in  October  and  the  fishery  was 
closed  in  November.  Accordingly  the 
Council  recommended  more  restrictive 
trip  limits  for  1985  to  help  forestall 
closure  of  the  fisherj'.  The  Council  also 
agreed  that  fishermen  should  have  the 
choice  of  using  a  biweekly  trip  limit 
which  would  double  the  amount  that 
could  be  landed  while  reducing  the  trip 
frequency  by  half  in  order  to  minimize 
hardship  on  vessels  capable  of  landings 
larger  than  30,000  pounds. 

Secretarial  Action:  The  Secretary 
concurs  with  the  Council's 
recommendation  and  hereby  announces: 

(1)  Except  for  the  biweekly  trip  limit 
provided  in  paragraph  (2)  below,  no 
more  th9n  30.000  pounds  (round  weight) 
of  widow  rockfish  may  be  taken  and 
retained,  or  landed,  per  vessel  per 
fishing  trip  in  a  one-week  period.  Only 
one  landing  of  widow  rockfish  above 
3.000  pounds  (round  weight)  may  be 
made  per  vessel  in  that  one-week 
period.  "One-week  period"  means  seven 
consecutive  days  beginning  0001  hours 
Sunday  and  ending  2400  hours  Saturday, 
local  time. 

(2)  Biweekly  trip  limit,  (a)  If  the 
appropriate  agency  is  notified  as 
required  by  paragraph  (2){b),  up  to 
60.000  pounds  (round  weight)  of  widow 
rockfish  may  be  taken  and  retained,  or 


landed,  per  vessel  per  fishing  trip  in  a 
two-week  period.  Only  one  landing  of 
widow  rockfish  above  3,000  pounds 
(round  weight)  may  be  made  per  vessel 
in  that  two-week  period,  and  only  if 
compliance  with  paragraph  (2)(b]  can  be 
demonstrated.  "Two-week  period" 
means  14  consecutive  days  beginning  at 
0001  hours  Sunday  and  ending  2400 
hours  Saturday,  local  time. 

(b)  The  vessel  owner  or  operator  must 
notify  the  fishery  agency  of  the  State 
where  the  fish  will  be  landed  of  his 
choice  to  make  one  landing  of  window 
rockfish  above  3.000  pounds  every  two 
weeks.  This  notification  must  be 
received  in  writing  prior  to  the  first  day 
of  the  first  two-week  period  in  which 
such  landings  are  to  occur  and  is 
binding  until  rescinded  in  writing. 

(c)  Notifications  must  be  submitted  to 
the  Oregon  Department  of  Fish  and 
Wildlife,  Marine  Regional  Office, 
Marine  Science  Drive.  Building  No.  3, 
Newport.  OR  97365.  telephone  503-867- 
4741:  or  P.O.  Box  5430,  Charleston.  OR 
97420,  telephone  503-888-5515,  between 
8:00  a.m.  and  4:30  p.m.,  and  other  times 
at  503-269-5000  or  503-269-5999:  53 
Poriway  Street,  Astoria.  OR  97103. 
telephone  503-325-2462;  or  to  the 
Washington  Department  of  Fisheries, 

115  General  Administration  Building. 

Olympia,  WA  98504:  or  to  the 
California  Department  of  Fish  and 

Game.  Branch  Office.  619  Second 

Street.  Eureka,  CA  95501. 

(3)  These  restrictions  apply  to  all 
widow  rockfish  taken  and  retained  in 
ocean  waters  offshore  of,  or  landed  in. 
Washington,  Oregon,  and  California, 
regardless  of  where  they  are  caught. 

Sebastes  Complex 

Council  Recommendation:  The 
Council  recommended  that  the  harvest 
guideline  for  the  Sebastes  complex  (all 
rockfish  managed  under  the  FMP  except 
Pacific  ocean  perch  and  shortbelly, 
widow,  and  Sebastolobus  species  of 
rockfish)  should  equal  the  sum  of  the 
ABCs  for  those  species  taken  north  of 
Cape  Blanco.  Oregon  (42''50'  N.  latitude), 
which  equals  10,100  mt.  To  achieve  this, 
the  Council  recommended  a  trip  limit  of 
30.000  pounds  on  the  Sebastes  complex 
taken  north  of  Cape  Blanco  (of  which  no 
more  than  10.000  pounds  could  be 
yellowtail  rockfish),  with  only  one 
landing  above  3,000  pounds  allowed  per 
vessel  per  week.  It  also  provided 
fishermen  with  the  option  of  landing  up 
to  60.000  pounds  in  one  trip  (of  which  no 
more  than  20.000  pounds  could  be 
yellowtail  rockfish)  in  a  two-week 
period  if  proper  notification  is  made: 
this  biweekly  option  has  been  allowed 
since  May  1984.  The  Council  also 


recommended  maintaining  the  40,0(X>- 
pound  trip  limit  for  landings  of  the 
Sebastes  complex  caught  south  of  Cape 
Blanco,  with  no  limit  on  the  number  of 
landings  allowed  per  week.  The  10.100- 
mt  harvest  guideline  established  for  the 
Sebastes  complex  caught  north  of  Cape 
Blanco  is  not  now,  but  may  become,  a 
quota  during  1985. 

Rationale:  The  harvest  guideline  for 
the  Sebastes  complex  of  rockfish  is  the 
same  in  1985  as  in  1984, 10,100  mt. 
Weekly  trip  limits  in  1984  were  adjusted 
to  reduce  landings  from  30.000  pounds  in 
January  to  15.000  pounds  in  May  and 
7.500  pounds  in  August.  Landings  of  the 
Sebastes  complex  are  projected  to 
exceed  slightly  the  harvest  guideline  in 
1984. 

Yellowtail  rockfish,' which  contributed 
about  half  of  the  landings  of  the 
Sebastes  complex  caught  north  of  Cape 
Blanco  in  1984.  were  documented  as 
biologically  stressed  in  1983.  Other 
species  in  the  Sebastes  complex  arc  not 
believed  to  be  stressed.  Some  fisherman 
complain  that  landings  of  unstressed 
species  in  the  Sebastes  complex  are 
unnecessarily  limited  in  the  attempt  to 
protect  yellowtail  rockfish.  Moreover, 
trip  limits  applied  to  the  complex  as  a 
whole  have  not  kept  landings  of 
yellowtail  from  exceeding  its  ABC. 
Yellowtail  landings  for  1984  are 
projected  at  almost  twice  ABC.  The 
Council  decided  to  recommend  a  weekly 
trip  limit  of  30.000  pounds,  the  same  as 
initially  imposed  in  1984,  but  also 
adopted  a  weekly  limit  on  yellowtail 
rockfish  to  try  to  reduce  landings  of  that 
species  without  severely  inhibiting 
landings  of  other  species  in  the  complex. 

Other  provisions  remaining  the  same 
as  in  1984  include  the  option  to  declare 
biweekly  trips  (60,000  pounds  once 
every  two  weeks,  of  which  no  more  than 
20,000  pounds  may  be  yellowtail 
rockfish),  the  40,000-pound8  trip  limit 
(with  no  frequency  restriction)  on  the 
Sebastes  complex  caught  south  of  Cape 
Blanco,  and  the  necessity  of  making  a 
prior  written  declaration  to  the 
appropriate  State  agency  if  fishing  south 
and  landing  north  of  Cape  Blanco. 

Although  the  Council  recommended 
maintaining  the  same  reporting 
requirements  as  in  1984  with  respect  tu 
fishing  north  or  south  of  Cape  Blanco, 
subsequent  discussion  revealed  that  the 
States  of  Oregon  and  Washington  had 
adopted  reporting  requirements  slightly 
different  than  those  established  in  the 
Federal  regulations.  Accordingly,  these 
regulations  for  1985  have  been  modified 
to  accommodate  the  notification 
procedures  adopted  by  the  States  in 
1984.  These  revisions  maintain  the 
Council's  intent  to  establish  continuity 
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in  Ihe  regulations  between  1984  and 
1985  and  among  State  and  Federal 
fisherj'  agencies,  and  are  no  more 
restrictive  on  fisherman  than  the 
reporting  requirements  in  effect  in  1984. 
The  major  change  is  deletion  of  the 
declaration  required  to  fish  both  north 
and  south  of  Cape  Blanco  on  a  single 
trip  and  its  replacement  by  a  declaration 
required  to  fish  north  and  land  more 
than  3,000  pounds  of  the  Sebastes 
complex  south  of  Cape  Blanco.  This 
latter  notification  wasimposed  by  the 
State  of  Oregon  in  1984.  Also,  the 
Oregon  addresses  for  receiving 
notifications  have  been  changed,  and 
declarations  for  biweekly  limits  must  be 
made  before  the  first  applicable  two- 
week  period  and  will  be  binding  until 
rescinded  in  writing  rather  than 
requiring  renewal  each  month. 

Secretarial  Action:  The  Secretary 
concurs  with  the  Council's 
recommendations  and  hereby 
announces  the  following  conditions  and  ~ 
restrictions: 

(1)  Definitions,  (a)  Sebastes  complex 
means  all  rockfish  managed  by  the 
Pacific  Coast  Groundfish  Fishery 
Management  Plan  except  Pacific  ocean 
perch  [Sebastes  alutus),  widow  rockfish 
(S.  ertomelas],  shortbeUy  rockfish  (S. 
Jordani],  and  Sebastolobus  species  of 
rockfish  (which  includes  idiot  rockfish). 
The  Sebastes  complex  includes 
ypliowtail  rockfish  [Sebastes  flavidus]. 

fb)  "One  week  period"  means  seven 
consecutive  days  beginning  0001  hours 
Sunday  and  ending  2400  hours  Saturday. 
Local  time. 

(c)  "Two-week  period"  means  14 
consecutive  days  beginning  at  0001 
hours  Sunday  and  ending  2400  hours 
Saturday,  local  time. 

(d)  All  weights  are  round  weights,  the 
weight  of  the  whole  fish. 

(2)  General,  [a]  These  restrictions 
apply  to  all  fish  of  the  Sebastes  complex 
taken  and  retained  in  ocean  waters  (0- 
200  nautical  miles)  offshore  of.  or  landed 
in.  Washington.  Oregon,  and  California 
regardless  of  the  place  of  taking. 

(b)  There  is  not  limit  on  the  number  of 
landings  under  3,000  pounds  of  the 
Sebastes  complex  allowed  per  week. 

(c)  It  will  be  presumed  that  all  fish  of 
the  Sebastes  complex  which  are 
possessed  or  landed  north  of  Cape 
Blanco  (42°50'  N.  latitude)  were  caught 
north  of  Cape  Blanco  unless  compliance 
with  paragraph  (2)(d)  can  be 
demonstrated. 

(d)  Unless  compliance  with  this 
paragraph  can  be  demonstrated,  fishing 
for  any  groundfish  species  during  a 
single  fishing  trip  must  occur  either 
north  or  south,  but  not  on  both  sides,  of 
Cape  Blanco  if  more  than  3,000  pounds 
of  the  Sebastes  complex  is  landed  from 


that  trip.  Fishing  may  occur  both  north 
and  south  of  Cape  Blanco,  so  long  as  all 
other  trip  limit  restrictions  imposed  by 
this  notice  are  observed,  if  the  vessel 
owner  or  operator  notifies  the  State  of 
Oregon  before  leaving  port  on  a  fishing 
trip  of  intent  to  fish  in  one  area  and 
possess  or  land  in  the  other.  This 
notification,  submitted  by  telephone  or 
in  writing,  should  be  made  to  the  Oregon 
Department  of  Fish  and  Wildlife,  Marine 
Regional  Office,  Marine  Science  Drive. 
Building  No.  3.  Newport  OR  97365. 
telephone  503-867-4741;  or  P.O.  Box 
5430,  Charleston,  OR  97420.  telephone 
503-e8a-5515,  between  8:00  a.m.  and  4:30 
p.m.,  and  other  times  at  503-269-5000  or 
503-269-5999;  or  53  Portway  Street. 
Astoria.  OR  97103.  telephone  503-325- 
2462.  If  fishing  occurs  both  north  and 
south  of  Cape  Blanco,  during  a  single 
fishing  trip,  then  the  restrictions  on  the 
Sebastes  complex  caught  north  of  Cape 
Blanco  apply. 

(3)  Restrictions  on  the  Sebastes 
complex  caught  north  of  Cape  Blanco, 
(a)  Except  for  the  biweekly  trip  limit 
provided  in  paragraph  (3)(b).  no  more 
than  30,000  pounds  of  the  Sebastes 
complex,  including  no  more  than  10.000 
pounds  of  yellowtail  rockfish.  may  be 
taken  and  retained,  possessed,  or 
landed,  per  vessel  per  fishing  trip  in  a 
one-week  period  north  of  Cape  Blanco. 
Only  one  landing  of  the  Sebastes 
complex  above  3,000  pounds  may  be 
made  per  vessel  in  that  one-week 
period. 

(b)  Biweekly  trip  limit.  If  the 
appropriate  agency  is  notified  as 
required  by  this  paragraph,  up  to  60,000 
pounds  of  the  Sebastes  complex, 
including  no  more  than  20.000  pounds  of 
yellowtail  rockfish,  may  be  taken  and 
retained,  possessed,  or  landed,  per 
vessel  per  fishing  trip  in  a  two-week 
period  north  of  Cape  Blanco.  Only  one 
landing  of  the  Sebastes  complex  above 
3,000  pounds  may  be  made  per  vessel  in 
that  two-week  period,  and  only  if 
compliance  with  this  paragraph  can  be 
demonstrated.  The  vessel  owner  or 
operator  must  notify  the  fishery  agency 
of  the  State  where  the  fish  will  be 
landed  of  his  choice  to  make  one 
landing  of  the  Sebastes  complex  above 
3,000  pounds  every  two  weeks.  This 
notification  must  be  received  in  writing 
prior  to  the  first  day  of  the  first  two- 
week  period  in  which  such  landings  are 
to  occur  and  is  binding  until  rescinded 
in  writing. 

Notifications  must  be  submitted  to  the 
Oregon  Department  of  Fish  and  Wildlife, 
Marine  Regional  Office,  Marine  Science 
Drive,  Building  No.  3,  Newport,  OR 
97365,  telephone  503-867-4741;  P.O.  Box 
5430,  Charieston.  OR  97420,  telephone 
503-888-5515,  between  8:00  a.m.  and  4:30 


p.m.,  and  other  times  at  503-269-5000  or 
503-269-5999;  53  Portway  Street, 
Astoria.  OR  97103,  telephone  503-325- 
2462;  or  to  the 

Washington  Department  of  Fisheries. 

115  General  Administration  Building. 

Olympia.  WA  98504;  or  to  the 
California  Department  of  Fish  and 

Game.  Branch  Office.  619  Second 

Street.  Eureka.  CA  95501 

(4)  Restrictions  on  Sebastes  complex 
caught  south  of  Cape  Blanco,  (a)  No 
more  than  40.000  pounds  of  the  Sebastes 
complex  may  oe  taken  and  retained, 
possessed,  or  landed,  per  vessel  per 
fishing  trip  south  of  Cape  Blanco.  There 
is  no  limit  on  the  number  of  landings 
allowed  per  week  of  the  Sebastes 
complex  caught  south  of  Cape  Blanco. 

Pacific  Ocean  Perch 

Council  Recommendation:  The 
Council  recommended  a  trip  limit  of  20 
percent,  by  round  weight,  of  all  fish  on 
board,  to  be  reviewed  inseason  for 
possible  refinement.  For  purposes  of  this 
limit,  the  southern  border  of  the 
Columbia  area  is  shifted  south  to  Cape 
Blanco  (42*50'  N.  latitude),  the  same  as 
for  the  Sebastes  complex. 

Rationale:  Pacific  ocean  perch  is 
managed  under  a  20-year  rebuilding 
schedule  designed  to  rebuild  the 
stressed  stock  to  levels  that  will  produce 
the  maximum  sustainable  yield.  Pacific 
.  ocean  perch  is  considered  to  be  under 
long-term  stress  and  has  been  managed 
by  trip  limits  since  the  FMP  became 
effective  in  1982.  In  August  1984,  a  trip 
limit  of  20  percent  (by  weight)  of  all  fish 
on  board,  not  to  exceed  5,000  pounds, 
was  imposed  to  further  reduce  landings. 
However,  it  occurred  too  late  in  the  year 
to  avoid  closure  of  the  Pacific  ocean 
perch  fishery  in  the  Columbia  area. 
(Earlier  implementation  of  the  trip  limit 
was  not  possible  because  an 
amendment  to  the  FMP  authorizing  this 
change  was  not  effective  until  late  ]uly 
1984.) 

The  Council  agreed  to  drop  the  5,000- 
pound  limit  on  Pacific  ocean  perch 
landed  per  tirp  in  1985  as  the  1985  trip 
limits  on  the  Sebastes  complex  and 
widow  rockfish  are  much  lower  than  in 
1984.  and  20  percent  of  these  limits  in 
1985  will  be  smaller  than  in  1984.  The 
Council  will  review  the  number  of 
landings  of  Pacific  ocean  perch  above 
5,000  pounds  when  this  limit  is 
reconsidered  in  April  1985. 

The  Council  also  recommended  that 
the  trip  limit  should  apply  10  nautical 
miles  farther  south  than  in  1984,  to  Cape 
Blanco,  for  consistency  with  statistical 
reporting  areas  and  regulations  on  the 
Sebastes  complex. 
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Secretarial  Action:  The  S»?crelury 
concurs  and  hereby  announces: 

(1)  Pacific  ocean  perch  may  be  no 
more  than  20  perce*;!  (by  round  weijjht) 
of  all  fish  on  board  taken  and  retained, 
or  landed,  per  vessel  per  Hshing  trip. 

(2)  This  restriction  iipplios  to  all 
Pacific  ocean  perch  t.ik»;n  and  rrf. lined 
north  of  Cape  Blanco  (42'30'  .N.  IdttiUide) 
in  ocean  waters  offshore  of  Washington 
or  Oregon,  including  the  territorial  seas 
of  the  States. 

Sablefish 

Council  H'''  man'i'ndation:  The 
Council  recommended /that  the  1984 
management  measures  for  sablefish 
should  be  continued  in  1985,  with  one 
exception:  The  Monterey  Bay  area 
between  37^00'  and  36'30'  N.  latitude 
would  no  longer  be  excluded  from  the 
size  and  trip  limits.  Accordingly,  in  1985 
the  trip  limit  allowing  retention  of  only 
5.000  pounds  of  sablefish  smaller  than 
22  inches  applies  to  all  ocean  waters 
north  of  Point  Conception  (34'27'  N. 
latitude).  As  in  1984.  no  size  or  trip  limit 
for  sablefish  is  imposed  south  of  Point 
Conception. 

Rationale:  A  5.000-pound  trip  limit  on 
sablefish  smaller  than  22  inches  was 
imposed  in  1983  for  the  area  north  of 
Point  Conception  except  Monterey  Bay. 
This  limit  was  imposed  to  reduce  the 
likelihood  of  biological  stress  which  w.is 
expected  if  landings  of  juvenile 
sablefish  were  not  curtailed. 
Recognizing  enforcement  and 
compliance  difficulties  resulting  from 
the  "window"  at  Monterey  B:iy.  and  for 
lack  of  evidence  that  Monterey  Bay 
should  be  managed  separately,  this  trip 
limit  will  be  applied  to  all  ocean  waters 
north  of  Point  Conception.  Although 
there  was  discussion  that  the  size  limit 
was  no  longer  necessary  because  the 
small,  juvenile  fish  which  were 
abundant  in  1982  have  now  grown,  the 
Council  decided  that  there  were 
compelling  reasons  to  continue  the  size 
and  trip  limits  in  1985.  These  reasons 
include  the  presence  of  a  strong  year 
class  of  small  fish,  the  higher  price  per 
pound  of  larger  fish,  and  the  prudence  of 
minimizing  landings  of  juvenile  fish 
which  become  the  future  brood  stock. 

Secretarial  Action:  The  Secretary 
concurs  with  the  Councils 
recommendation  and  hereby  announces: 

(1)  No  more  than  5.000  pounds  (round 
weight)  of  sablefish  smaller  than  22 
inches  (total  length)  may  be  taken  and 


retained,  or  landed,  per  vessel  per 
fishing  trip  in  the  area  north  of  Point 
Conception  (34*27'  N.  latitude)  to  the 
U.S.-Canada  border. 

(2)  Total  length  is  measured  from  the 
tip  of  the  snout  (mouth  closed)  to  the  tip 
of  the  tail  (pinched  together)  without 
resort  to  mutilation  of  the  fish  or  the  use 
of  additional  force  to  extend  the  length 
of  the  fish. 

(3)  For  sablefish  which  have  been 
"headed."  the  minimum  size  limit  is  16 
inches  measured  from  the  origin  of  the 
first  dorsal  fin  (where  the  front  dorsal 
fin  meets  the  dorsal  surface  of  the  body 
closest  to  the  head]  to  the  tip  of  the 
upper  lobe  of  the  tail:  the  dorsal  fin  and 
tail  must  be  left  intact. 

(4)  No  sablefish  may  be  retained 
which  is  in  such  condition  that  its  length 
has  been  extended  or  cannot  be 
detemined  by  the  methods  stated  above. 

(5)  The  above  restrictions  apply  to  all 
sablefish  taken  and  retained  in  ocean 
waters  (0-200  nautical  miles)  offshore 
of,  or  landed  in.  Washington,  Oregon, 
and  California,  regardless  of  the  place  of 
taking,  except  that  no  trip  or  size  limits 
are  imposed  on  sablefish  caught  south  of 
Point  Conception. 

Inseason  Adjustments 

At  its  April  1985  meteting,  the  Council 
will  review  the  data  available  through 
March,  1985,  and  recommend 
modifications  to  these  management 
measures  if  appropiate.  The  Council 
intends  to  examine  the  progress  of  these 
fisheries  at  least  twice  during  the  year  in 
order  to  avoid  overfishing  and  to  extend 
the  fisheries  as  long  as  possible 
throughout  the  year. 

Other  Fisheries 

These  limits  for  sablefish.  widow 
rockfish.  Pacific  ocean  penh  and  the 
Sr'bastes  complex  apply  to  vessels  of 
the  United  States,  includuig  those 
vessels  delivering  groundfish  to  foreign 
processors.  Retention  of  these  species 
by  foreign  processors  is  further  limited 
by  separate  incidental  retention 
allowable  limits  established  under  50 
CFR  611.79. 

U.S.  vessels  operating  under  an 
experimental  fishing  permit  issued 
under  50  CFR  663.10  also  are  subject  to 
these  restrictions. 

Landings  of  groundfish  in  the  pink 
shrimp  and  spot  and  ridgeback  prawn 
fisheries  are  governed  by  regulations  at 
50  CFR  663.28. 


Classincation 

The  determination  to  impose  these 
fishing  restrictions  is  based  on  the  mo.sl 
recent  data  available.  The  aggregate 
data  upon  which  the  determination  is 
based  are  available  for  public  inspection 
at  the  Office  of  the  Director,  Northwest 
Region  (see  ADDRESSES)  during 
business  hours  until  the  end  of  the 
comment  period. 

These  actions  are  taken  under  the 
authority  of  50  CFR  663.22  and  663.23. 
and  are  in  compliance  with  Executive 
Order  12291.  The  actions  are  covered  by 
the  Regulatory  Flexibility  Analysis 
prepared  for  the  authorizing  regulations. 

Section  663.23  of  the  groundfish 
regulations  states  that  the  Secretary  will 
publish  a  notice  of  action  reducing 
fishing  levels  in  proposed  form  unless  he 
determines  that  prior  notice  and  public 
review  are  impractable,  unnecessary,  or 
contrary  to  the  pubHc  interest. 
Anticipated  fishing  rates  at  the  high 
levels  experienced  in  1984  will 
unquestionably  result  in  several  ABCs 
being  exceeded  in  1985.  Prompt  action  to 
reduce  those  fishing  rates  is  necessary 
to  protect  the  widow  rockfish.  Sebasfes 
complex.  Pacific  ocean  perch,  and 
sablefish  stocks  and  alleviate  the 
necessity  for  year-end  closures  in  1985. 
Consequently,  further  delay  of  these 
actions  is  impracticable  and  contrary  to 
the  public  interest,  and  these  actions  are 
taken  in  final  form  effective  January  10. 
1985. 

The  public  has  had  opportunity  to 
comment  on  these  management 
measures.  The  public  participated  in  the 
Task  Force,  Groundfish  Management 
Team.  Groundfish  Advisory  Subpanel. 
and  Council  meetings  in  October  and 
November  1984  that  generated  the 
management  actions  endorsed  by  the 
Council  and  the  Secretary.  Further 
public  comments  will  be  accepted  for  15 
days  after  publication  of  this  notic^  in 
the  Federal  Register.  / 

List  of  Subjects  in  50  CFR  Part  663 

(16U.S.C.  1801e/se(7). 

Administrative  practice  and 
procedure,  Fish,  Fisheries,  Fishing. 

L).ilt!d:  jdnuary  10. 1985. 
Carmen  |.  Blondin, 

Drpiity  Assistant  Administrator  for  Fisheries 
fii'sourre  Management. 
|FR  Doc.  85-1171  Filed  1-10-85:  4:52  pmj 
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This  section  of  the  FEDERAL   REGISTER 
contains  notices  to  the  public  of  ttie 
proposed  issuance  of  rules  and 
regulations.  Ttie  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  In  the  rule 
making  phor  to     the  adoption  of  ttie  final 
rules. 

j 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  53  and  54 

Standards  for  Grades  of  Carcass  Beef 
and  Standards  for  Grades  of  Slaughter 
Cattle  I 

agency:  Agricultural  Marketing  Ser\'ir.e 
(AMS).  USDA. 

ACTION:  Proposed  nile;  extension  of 
comment  period. 


summary:  On  November  8. 1984,  the 
Agricultural  Marketing  Ser\ice  (AMS) 
pul)lished  a  proposal  to  amend  the 
official  U.S.  standards  for  grades  of  beef 
carcasses  and  the  reli^tfd  standards  for 
grades  of  slaughter  cattle  by  eliminating 
the  consideration  of  kidney,  pelvic,  and 
heart  (KPH)  fact  in  the  determination  of 
>  ield  grade.  The  AMS  is  extending  the 
comment  period  to  March  15, 1985. 
because  a  trade  organization  requjRSted 
additional  time  to  file  comments. 

DATE:  Comments  must  be  received  on  or 
before  March  15. 1985. 

ADDRESSES:  Written  comments  to: 
Standardization  and  Reveiw  Branch, 
Livestock  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  Room  2649,  South  Building. 
Washington.  D.C.  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Michael  L.  May.  Chief. 
Standardization  and  Review  Branch. 
Livestock  Division.  Agricultural 
Marketing  Ser\'ice.  U.S.  Department  of 
Agriculture.  Washington,  D.C.  20250. 
(202)  447-4486. 

SUPPLEMENTARY  INFORMATION:  On 

.Mdvember  8, 1984,  the  Agricultural 
Marketing  Service  published  a  proposed 
rule  in  the  Federal  Register  (49  I-'R  44724) 
to  amend  the  beef  carcass  (7  CFR  Part 
54)  and  slaughter  cattle  (7  CFR  Part  53) 
standards  by  eliminating  the 
consideration  of  kidney,  pelvic,  and 
heart  (KPH)  fat  in  the  determination  of 
yield  grade.  The  comment  period  was 
originally  scheduled  to  end  on  Februar\' 


1, 1985.  However,  an  industry  trade 
organization  requested  additional  time 
to  study  the  proposal  to  develop  more 
meaningful  comments.  The  AMS  has 
determined  that  there  is  sufficient 
justification  for  extending  the  comment 
period  until  March  15, 1985. 

Done  at  Washington.  D.C.  on  January  9, 
1985. 

William  T.  Manley, 

Deputy  Administrator,  Marketing  Programs. 

(re  Doc.  85-1082  Filed  1-14-85:  8:45  am) 
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Federal  Crop  insurance  Corporation 

7  CFR  Part  403  ; 

(Doc.  No.  1189S  Amdt.  No.  2)' 

Peach  Crop  Insurance  Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 
action:  Proposed  rule.        I 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Peach  Crop  Insurance  Regulations  (7 
CFR  Part  403).  effective  for  the  1985  and 
succeeding  crop  years,  to:  (1)  Clarify  the 
establishment  of  the  dollar  amount  of 
insurance  applicable  when  the  crop  is 
damaged  by  hail;  (2)  clarify  production 
to  count  when  peaches  are  not 
har\'ested  before  the  general  harvest  of 
peaches  in  the  county:  and  (3)  provide 
for  the  payment  of  interest  when 
idemnities  are  not  paid  timely.  FCIC 
also  proposes  to  delete  Appendix  B 
concerning  counties  where  Peach  Crop 
Insurance  is  offered  from  the  Code  of 
Federal  Regulations.  The  intended  effect 
of  this  rule  is  to  clarify  the  policy,  and 
delete  Appendix  B.  The  authority  for  the 
promulgation  of  this  rule  is  contained  in 
the  Federal  Crop  Insurance  Act,  as 
amended. 

DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  March  18, 1985, 
to  be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  the 
Office  of  the  Manager,  Federal  Crop 
Insurance  Corporation,  Room  4096, 
South  Building.  U.S.  Department  of 
Agriculture.  Washington,  D.C.  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole.  Secretary.  Federal  Crop 
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Insurance  Corporation,  U.S.  Department 
of  Agriculture.  Washington.  D.C,  20250, 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1  (December  15, 
1983).  This  action  does  not  constitute  a 
review  as  to  the  need,  currency,  clarity, 
and  effectiveness  of  these  regulations 
under  those  procedures.  The  sunset 
review  date  established  for  these 
regulations  is  April  1, 1988.. 

Merritt  W.  Sprague,  Manager,  FCIC. 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  (February'  17, 1981). 
because  it  will  not  result  in:  (a)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (b)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
governments,  or  a  geographical  region; 
or  (c)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
U.S.-abased  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets;  and  (2)  will  not  increase 
the  Federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Thej;efore,  neither  an 
Environmental  Assesment  nor  an 
Environmental  Impact  Statement  is 
needed. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this 
proposed  rule  applies  are:  Title — Crop 
Insurance:  Number  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
29115  (June  24. 1983). 
•    This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act:  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

On  December  14. 1983.  FCIC 
published  a  final  rule  in  the  Federal 
Register  amending  7  CFR  Part  403.  The 
rule  was  incorrectly  listed  as 
Amendment  No.  3,  and  should  have  read 
Amendment  No.  1.  That  error  is 
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proposed  to  be  corrected  hereby.  This  is 
Amendment  No.  2. 

The  changes  herein  proposed  for  the 
Peach  Crop  Insurance  Regulations, 
effective  for  the  1985  and  succeeding 
crop  years,  involve  the  clarification  of 
the  heading  of  the  Amount  of  Insurance 
Table  illustrating  the  dollar  amount  of 
insurance  per  acre  based  on  the  amount 
of  fruit  remaining  on  the  trees.  The 
amended  language  now  defmes  when 
the  amount  is  applicable  as  being  the 
earlier  of  (a)  the  time  of  harvest,  or  (b) 
the  date  of  inspection  when  damage  is 
due  to  hail.  This  change  allows  FCIC 
sufficient  time  to  inspect  for  hail 
damage.  These  changes  also  defme 
production  to  count,  for  purposes  of 
appraisal,  when  the  crop  is  not 
harvested  before  the  harvesting  of 
peaches  becomes  general  in  the  county; 
and  delete  Appendix  B. 

FCIC  is  soliciting  comments  on  this 
proposed  rule  for  60  diiys  after 
publication  in  the  Federal  Register.  All 
written  comments  made  pursuant  to  this 
action  will  be  available  for  public 
inspection  in  the  Office  of  the  Manager, 
Federal  Crop  Insurance  Corporation, 
Room  4096,  U.S.  Department  of 
Agriculture.  Washington.  D.C..  20250, 
during  regular  business  hours.  Monday 
through  Friday. 

List  of  Subjects  in  7  CFR  Part  403 
Crop  insurance.  Peach. 

PART  403— AMENDED 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1501  et  seq.]. 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  Peach  Crop 
Insurance  Regulations  (7  CFR  Part  403), 
effective  for  the  1985  and  succeeding 
crop  years,  in  the  following  instances: 

1.  The  Authority  citation  for  7  CFR 
Part  403  is: 

Authority:  Sees.  .SOe.  S1&  Pub.  L  75^30.  52 
SfdI.  73.  77,  as  amended  (7  U.S.C.  1506.  1516). 

2.  7  CFR  403.7  is  amended  by  revising 
the  introductory  test  of  paragraph  (d), 
and  revising  the  following  parts  of  the 
Peach  Crop  Insurance  Policy:  the  table 
in  4.(b):  9.(e)|3)(a):  and  9.h.  to  read: 

§  403.7    Hie  application  and  policy. 

*        *        *        •        • 

(d)  The  application  for  the  1985  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400— General 
Administrative  Regulations  (7  CFR 
400.37,  400.38)  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Peach 


Insurance  Policy  for  the  1985  and 
succeeding  crop  years  are  as  follows: 

*  •  •  •  • 

4.  *   *   *  i 


b.  The  dollar  amount  of  insurance  per  acre 
for  each  crop  year  is  determined  by  reference 
to  the  following  table: 


Amount  of  Insurance  Table 

OoHar  amount  ot  in«urar>C8  par  acra 


At  Vw  Inw  tftturmct  MtKtMt 

IrM*  at  ma  aariar  ol  |1)  harvesL  or  (2) 
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Col 
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Col. 
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9.  *  *  • 

(e).  *  *  • 

(3)  •  •  • 

(a)  is  not  harvested  before  the  harvest 
of  (leaches  becomes  general  in  the 
country:  or 
•        •         •         •        * 

h.  We  have  a  policy  for  paying  your 
indemnity  within  30  days  of  our 
approval  of  your  claim,  or  entry  of  a 
final  judgment  against  us.  We  will,  in  no 
instance,  be  liable  for  the  payment  of 
damages,  attorney's  fee,  or  other 
charges  in  connection  with  any  claim  for 
indemnify,  whether  we  approve  or 
disapprove  such  claim.  We  will  pay 
simple  interest,  however,  computed  on 
the  net  indemnity  ultimately  found  to  be 
due  to  you  by  us  or  by  a  final  judgment 
from  and  including  the  61st  day  after  the 
date  the  insured  signs,  dates  and 
submits  to  us  the  properly  completed 
claim  for  indemnity  form,  if  the  reason 
for  non-payment  is  not  due  to  your 
failure  to  provide  information  or  other 
material  necessary  for  the  computation 
or  payment  of  the  indemnity.  The 
interest  rate  will  be  that  established  by 
the  Secretary  of  the  Treasury  under 
section  12  of  the  Contract  Disputes  Act 
(41  U.S.C.  611)  and  published  in  the 
Federal  Register.  This  rate  is  referred  to 
as  the  "Renegotiation  Board  Interest 
Rate"  and  is  published  semi-annually  on 
or  about  January  1  and  ]uly  1.  The 


interest  rate  to  be  paid  on  any  indemnity 
will  vary  with  the  rate  announced  by  the 
Secretary  of  the  Treasury.  Interest  will 
be  paid  in  accordance  with  this  section 
beginning  with  the  1985  crop  year. 

«  •  4  *  • 

3.  Appendix  B  to  the  policy  contained 
in  7  CFR  403.7(d)  is  removed. 

Done  in  Washin:;ton  D.C.,  on  November  1, 
1984. 

P«ter  F.  Cola, 

Secretary.  Federal  Cmp  Insurance 
Corporation. 

Approved  by: 
Merritt  W.  Sprague. 
Manager. 

Dated:  January  7. 1985. 
(FR  Doc.  85-1147  Filed  1-14-85:  8:45  am) 

BILUNQ  CODE  3410-08-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Pali  50 

Availability  of  NRC  Fire  Protection 
Policy  Steering  Committee  Report  For 
Comment 

agency:  Nuclear  Regulatory 
Commission.  \ 

ACTION:  Notice  of  availability  of  and 
request  for  comments  on  fire  protection 
policy  recommendations. 


DATE:  Comr 
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summary:  The  staff  of  the  Nuclear 
Regulatory  Commission  is  requesting 
public  comment  on  the 
recommendations  made  by  the  Fire 
Protection  Policy  Steering  Committee  for 
expediting  compliance  with  fire 
protection  requirements. 

DATE:  Comment  period  expires  February 
14. 1985.  Comments  receix'ed  after  this 
date  will  be  considered  if  it  is 
practicable  to  do  so  but  assurance  for 
consideration  cannot  given  except  as  to 
comments  received  before  this  date. 

ADDRESS:  Mail  comments  to:  Harold  R. 
Dtnton,  Director,  Office  of  Nuclear 
Reactor  Regulation.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
D.C.  20555,  ATTN:  Document  Control 
Desk. 


FOR  FURTHER  INFORMATION  CONTACT 

Thomas  V.  Wambach.  Lead  Project 
Manager,  Fire  Protection,  Nuclear 
Regulatory  Commission.  Washington. 
D.C.  20555.  Phone:  (301)  492-7072. 

SUPPLEMENTARY  INFORMATION:  The 

Nuclear  Regulatory  Commission  is 
intending  to  review  and  approve  a 
policy  for  expediting  completion  of 
compliance  with  the  fire  protection 
requirements  for  nuclear  power  plants 
including  Appendix  R  to  10  CFR  Part  50. 
A  Steering  Committee  was  appointed  by 
the  Executive  Director  for  Operations 
and  the  Steering  Committee  issued 
recommendations  for  the  policy  to  be 
adopted  by  the  Commission  in  a  report 
dated  October  26, 1984.  The  Office  of 
Nuclear  Reactor  Regulation  (ONRR)  is 
seeking  comments  on  the  proposed 
policy.  Copies  of  the  Steering  Committee 
Report  are  available  for  inspection  and 
copying  at  the  NRC  Public  Document 
Room,  1717  H  Street  NW.,  Washington. 
D.C.  and  at  each  of  the  Local  Public 
Document  Rooms  located  in  the  vicinity 
of  each  nuclear  power  plant  licensed  or 
under  construction.  (The  Steering 
Committee  Report  is  an  enclosure  to 
Generic  Letter  85-01,  dated  Januarj'  9, 
1985.)  Information  regarding  the  location 
of  Local  Public  Document  Rooms  can  be 
obtained  by  calling  the  l^ocal  Public 
Document  Room  Branch's  loll  free 
number:  800-638-8081. 

Uiited  at  Bethesda,  Murylaqd.  this  9th  day 
t'f  January  1985. 
For  the  Nuclear  Regulalor\'|r:ommissian. 

Harold  R.  Denton, 

Dln-ctor.  Office  of  Xuciear  Htktctor 
Rr^ulation. 

IIR  Doc.  85-1157  Filed  1-14-flJi:  8:45  ainj 

Bll  LING  CODE  7S90-01-W 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  225 


(Docket  No.  R-0536] 


Regulation  Y;  Permissible 
Transactions  Between  Bank  Holding 
Companies  and  Their  Nonbanic  Banic 
Subsidiaries 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System  (FRB). 
ACTION:  Solicitation  of  public  comments. 

SUMMARY:  The  Federal  Reserve  Board  is 
soliciting  comment  on  whether  the 
Board  should  permit  bank  holding 
companies  that  own  nonbank  banks 
(institutions  that  are  chartered  as  banks 
but  which  either  do  not  accept  demand 
deposits  or  do  not  make  commercial 
loans)  to  engage  in  certain  transactions 
or  establish  or  continue  certain 
arrangements  with  their  nonbank  bpnk 
subsidiaries.  Specifically,  such 
transactions  or  arrangements  would 
include: 

1.  The  provision  of  certain  internal 
administrative  services  to  a  nonbank 
bank  subsidiary: 

2.  Continuation  of  trust  service  and 
investment  arrangements  that  existed 
between  a  bank  holding  company  and 
its  trust  company  subsidiary  prior  to  the 
trust  company's  conversion  to  a 
nonbank  bank;  and 

3.  Officer  and  director  interlocks. 
date:  All  comments  should  be  received 
by  the  Board  by  February  14, 1985. 
ADDRESS:  All  comments,  which  should 
refer  to  Docket  No.  R-0536,  should  be 
mailed  to  William  W.  Wiles,  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington.  D.C. 
20551,  or  delivered  to  Room  B-2223,  20th 
ti  Consititution  Avenue,  NW.. 
Washington,  D.C.  between  8:45  a.m.  and 
5:15  p.m.  weekdays.  Comments  may  be 
inspected  in  Room  B-1122  between  8:45 
a.m.  and  5:15  p.m.  weekdays. 

FOR  FURTHER  INFORMATION  CONTACT.      ). 

Virgil  Mattingly.  Associate  General 
Counsel  (202/452-3430),  Carl  Howard, 
Senior  Counsel  (202/452-3786),  or 
Melanie  L.  Fein,  Senior  Attorney  (202/ 
432-3.')94),  Legal  Division. 
SUPPLEMENTARY  INFORMATION:  On 
March  23. 1984,  the  Board  approved  the 
application  by  U.S.  Trust  Corporation  to 
convert  its  state  chartered  Florida  trust 
company  into  a  nationally  chartered 
"nonbank  bank"  that  would  accept 
demand  deposits  and  make  consumer, 
but  not  commercial,  loans  as  defined  by 
the  Board.  U.S.  Trust  Corporation.  70 
Federal  Reserve  Bulletin  371  (1984).  In 
its  order  approving  the  U.S.  Trust 
application,  the  Board  stated  that  it  was 


constrained  to  approve  the  application 
based  bn  the  literal  definition  of  the 
term  "bank"  in  the  Bank  Holding 
Company  Act.  The  Board  expressed  its 
concern  that  the  use  of  these  limited 
purpose  banks  to  avoid  the  objectives  of 
the  Bank  Holding  Company  Act  is 
inconsistent  with  the  intention  of 
Congress  and  that  the  proliferation  of 
similar  transactions  would  seriously 
undermine  the  policies  of  the  Bank 
Holding  Company  Act.  The  Board  found 
that  use  of  this  device  presents  the 
potential  for  a  significant,  haphazard, 
and  possibly  dangerous  alteration  of  the 
nation's  banking  structure  without 
Congressional  action  on  the  underlying 
policy  issues.  In  view  of  these  concerns, 
the  Board  approved  the  application 
subject  to  the  following  conditions: 

(1)  Applicant  would  not  operate  the 
nonbank  bank's  demand  deposit  taking 
activities  in  tandem  with  any  other 
subsidiary  or  other  financial  institutions; 

(2)  Applicant  would  not  link  in  any 
way  the  demand  deposit  and 
commercial  lending  services  that  define 
a  bank  under  the  Act;  and 

(3)  The  nonbank  bank  would  not 
engage  in  any  transactions  with 
affiliates,  other  than  the  payment  of 
dividends  to  Applicant  or  the  infusion  of 
capital  by  Applicant  into  the  nonbank 
bank,  without  the  Board's  approval. 

These  conditions  were  established  to 
ensure  that  a  nonbank  bank  would  be 
independent  of  its  affiliates  and  that  its 
banking  activities  would  not  be 
integrated  with  those  of  its  affiliates 
such  that  the  institution  would  be  a 
"bank"  under  the  Act.  These  conditions 
were  intended  to  prevent  evasion  of  the 
basic  policy  of  the  Act  to  separate 
banking  and  commerce  and  to  maintain 
compliance  with  the  Act's  limitations  on 
interstate  banking.  Thus,  the  framework 
was  intended  to  establish  a  set  of 
requirements  applicable  to  the 
acquisition  and  operation  of  nonbank 
banks  by  both  banking  and  nonbanking 
organizations  that  would  assure  that 
these  institutions  would  remain 
independent  and  not  integrated  into  the 
parent's  operations  in  such  a  manner  as 
to  effect  a  combination  of  banking  and 
commerce  or  otherwi.se  prohibited 
interstate  deposit  taking  and 
commercial  lending. 

Following  the  Board's  approval  of  the 
U.S.  Trust  application,  a  number  of  bank 
holding  companies  applied  to  acquire 
similar  nonbank  banks.  The  Board  has 
approved  several  of  these  applications 
to  date,  subject  to  the  same  conditions  it 
established  in  its  U.S.  Trust  order.' 


'  Bankers  Trust  A'eiv  York  Corpomtioii.  71 
Feflprni  Reserve  Bulletin  51  (1985);  Bank  nf  Boston 
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SeverdI  of  the  bank  holding 
companies  that  have  received  Board 
approval  to  acquire  nonbank  banks,  as 
well  as  a  number  of  bank  holding 
companies  with  applications  to  acquire 
nonbank  banks  pending  before  the 
Board,  have  requested  the  Board's 
approval  for  certain  limited  transactions 
or  arrangements  between  their  nonbank 
bank  subsidiaries  and  other  affiliates. 
These  requests  have  been  made 
pursuant  to  the  third  U.S.  Trust 
condition,  which  prohibits  transactions 
with  afniiates  but  contemplates  that  the 
Board  would  consider  requests  for 
exceptions  to  this  prohibition.  The  types 
of  proposed  transactions  and 
arrangements  for  which  approval  is 
requested  include  the  provision  by  a 
parent  bank  holding  company  to  its 
nonbank  bank  subsidiary  of  internal 
data  processing  and  bookkeeping 
support  services,  check  clearing 
services,  and  certain  trust  services,  and 
the  establishment  of  management 
interlocks. 

Internal  administrative  support 
services.  The  internal  administrative 
support  services  that  bank  holding 
companies  have  requested  to  provide  to 
their  nonbank  bank  affiliates  include: 
Loan  and  deposit  account  data 
processing,  including  the  preparation  of 
customer  account  statement's  check 
clearing:  account  maintenance  and 
review  services:  payroll  and  expense 
processing  services:  financial  controls 
and  accounting  services:  audit, 
compliance,  and  general  legal  support 
services:  management  information 
services:  credit  policy  services:  loan 
document  preparation  services: 
personnel  services:  purchasing  services: 
and  facilities  support  services. 

The  bank  holding  companies  have 
stated  that  a  complete  ban  on  these 
internal  transactions  with  their  nonbank 
bank  affiliates  would  create  practical 
difficulties  and  entail  substantial 
additional  cost  in  the  operation  of 
nonbank  banks:  and  that  the  parent  is 
merely  providing  traditional  support 
services  to  its  subsidiary  consistent  with 
the  Bank  Holding  Company  Act.  wiiich 
specifically  contemplates  that  bank 
holding  companies  may  provide  such 
services  to  their  subsidiaries.  12  U.S.C. 
1843(c)(1)(C). 

The  Board  staff  has  advised  the  Board 
that,  in  staffs  opinion,  an  absolute 
prohibition  on  the  provision  of  services 
by  the  parent  to  its  nonbank  bank  would 


Corporation.  71  Federal  Reserve  Biiiletin  55  I  IfBo): 
Suburban  Bancorporatum.  71  Kederal  Reserv.! 
Dullclin  Bl  (1985)  /-Vrs.'  NoHona!  Sratf 
Biincjrpomtion.  (OrUer  of  Detemb«^r  19.  1<J84). 
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not  appear  necessary  to  carry  out  the 
purposes  of  the  U.S.  Trust  conditions. 
The  provision  by  a  parent  or  its 
affiliates  to  a  nonbank  bank  of  such 
internal  administrative  services  does  not 
impair  the  prohibition  on  linking 
demand  deposits  and  commercial  loans, 
particularly  since  it  does  not  involve 
contact  of  the  affiliate  with  customers  of 
the  nonbank  bank.  .Nor.  in  staffs 
opinion,  does  the  provision  of  these 
services  result  in  an  integration  of  the 
banking  activities  of  the  nonbank  bank 
with  those  of  its  other  affiliates  in  a 
manner  that  would  cause  the  nonbank 
bank  to  fall  within  the  present  definition 
of  "bank"  in  the  Bank  Holding  Company 
Act.  In  the  situation  of  the  parent 
providing  limited  administrative 
services  to  the  subsidiary  nonbank 
bank,  the  stuff  has  pointed  out  that  the 
parent  is  not  using  the  nonbank  bank  to 
further  its  other  business  activities,  and 
the  parent  and  its  affiliates  are  not 
customers  of  the  nonbank  bank:  nor  do 
they  use  the  nonbank  bank  to  obtain 
access  to  banking  products  or  services. 

The  Board  is  requesting  public 
comment  on  whether  the  provision  of 
the  internal  administrative  support 
services  requested  should  be  allowed 
and  whether  the  provision  of  such 
administrative  serv  ices  would  lead  to  a 
commingling  of  bankin:.>  and  commerce 
when  a  nonbanking «  ompany  provides 
such  support  ser\  ices  to  its  nonh.-ink 
bank  subsidiary. 

Trust  Company  A^reenipnts  and 
.Arrangements.  Several  bank  holding 
companies  also  have  urged  th.it  they  be 
permitted  to  continue  trust  service  and 
investment  agreements  or  arrangements 
with  their  nonbank  banks  where  the 
nonbank  bank  was  originally  a  limited 
purpose  trust  company.  Such 
agreements  and  arrangements  generally 
allow  an  affiliate  to  prepare  account 
statements  and  tax  returns,  keep 
custody  of  securities,  maintain  records, 
collect  income  and  other  monies  due 
and  collectable  from  securities,  credit 
and  disburse  income  as  directed  by  the 
nonbank  bank,  execute  investment 
orders,  redeem  maturing  securities,  and 
make  recommendations  to  the  nonbank 
bank  relating  to  investments  and 
proxies  and  render  other  advice.  In 
addition,  such  arran!;emonts  would 
allow  customers  of  the  nonbank  bank  to 
continue  to  invest  in  common  trust  funds 
maintained  by  affiliated  banks. 

In  all  cases,  these  trust  and 
investment  service  agreements  predated 
the  conversion  of  a  limited  purpose  trust 
company  to  a  nonbank  bank  and  are 


permissible  under  the  Board's 
Regulation  Y  authorizing  bank  holding 
companies  to  provide  trust  and 
investment  services. 

The  Board  is  requesting  comment  on 
whether  such  preexisting  trust  and 
investment  service  arrangements  should 
be  allowed. 

Common  Officers  and  Directors.  The 
question  of  whether  a  nonbank  bank 
may  share  common  officers  and 
directors  with  affiliates  also  has  been 
raised  by  several  bank  holding 
companies.  Such  interlocking 
management  relationships  raise  issues 
of  consistency  with  the  US.  Trust 
conditions. 

The  Board  is  soliciting  comments  on 
whether  some  limitations  on  common 
officers  and  directors  are  necessary  in 
order  to  avoid  integrated  operations 
involving  demand  deposits  and 
commercial  loans  or.  in  the  case  of 
nonbanking  concerns,  commingling  of 
banking  and  commerce.  In  particular, 
the  Board  requests  comments  on 
whether  such  issues  should  be  resolved 
on  a  case  by  case  basis  subject  to 
general  guidelines  for  management 
interrelationships.  The  Board  requests 
comment  on  whether  such  guidelines 
should  require  that  a  majority  of  a 
nonbank  bank's  directors  could  not  be 
officers,  directors,  or  employees  of  the 
parent  holding  company  or  any  other 
subsidiary  of  that  company,  and,  with 
respect  to  officers,  that  no  officer  of  a 
nonbank  bank  could  be  an  officer, 
director  or  employee  of  any  affiliate 
engaged  in  a  demand  deposit  or 
commercial  lending  activity  prohibited 
to  the  nonbank  banks. 

The  Board  believes  that  a  public 
comment  period  on  these  issues  would 
be  appropriate  in  view  of  the  public 
interest  in  nonbank  bank  and  their 
operations  generally.  The  Conference  of 
State  Bank  Supervisors  has  requested 
thatjhe  Board  provide  a  public  comment 
period.  In  addition,  the  Independent 
Bankers  Association  of  America  has 
requested  an  opportunity  to  submit  its 
views  on  this  matter  to  the  Board. 

List  of  Subjects  in  12  CFR  Part  225 

Banks,  banking. 

t5v  Order  of  the  Board  of  Governors  of  the 
i'ltdt-'iil  Roservi;  System,  January  11.  I«}ft5. 

William  W.  Wiles. 

Sci.ivtory  of  the  Board. 

|KR  Doi;.  85-12W3  Filed  1-14-85:  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admini$tration 
14  CFR  Part  39 
I  Docket  No.  84-ASW-44) 

Airworthiness  Directives;  Hughes 
Helicopters,  Irtc.,  Model  369  Series 
Helicopters  i 

AQENCV:  Federal  Aviatioa 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  which 
requires  a  one-time  inspection  to 
identify  and  remove  from  service  certain 
main  rotor  blades  which  contain  leading 
edge  abrasion  strips  which  were 
installed  or  replaced  without  FAA 
design  approval  on  Hughes  Helicopters. 
Inc..  Model  369  series  helicopters.  The 
proposed  AD  is  needed  to  detect  and 
remove  from  service  helicopter  main 
rotor  blades  which  do  not  meet  FAA- 
approved  type  design. 
DATE:  Comments  must  be  received  on  or 
l)tf()re  March  1, 1985. 

ADDRESSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to:  Office  of 
the  Regional  Counsel.  Southwest  Region. 
Federal  Aviation  Administration,  P.O. 
Box  1689.  Fort  Worth,  Texas  76101.  or 
delivered  in  duplicate  to:  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Room  158.  Building  3B.  Federal  Aviation 
Administration.  4400  Blue  Mound  Road. 
Fort  Worth.  Texas  76106.  Comments 
delivered  must  be  marked:  Docket  No. 
84-ASW-44.  Comments  may  be 
inspected  in  Room  158.  Building  3B, 
between  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

A  copy  of  each  document  supporting 
the  proposed  AD  is  contained  in  the 
Rules  Docket  at  the  Office  of  the 
Regional  Counsel.  Federal  Aviation 
.Administration.  Southwest  Region. 
Room  158,  Building  3B,  4400  Blue  Mound 
Road,  Fort  Worth,  Texas  76106. 
FOR  FURTHER  INFORMATION  CONTACT: 
jerry  Sullivan,  Aerospace  Engineer. 
Airframe  Section.  Western  Aircraft 
Certification  Office,  Northwest 
Mountain  Region,  FAA,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
California  90009-2007  telephone  (213) 
536-6166. 

SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposes  rule  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Communications  should  identify 
the  regulatory  docket  number  and  be 


submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Director  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light  of 
comments. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Office  of  the  Regional  Counsel. 
Southwest  Region.  4400  Blue  Mound 
Road.  Fort  Worth,  Texas  76106,  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact,  concerned  with  the  substance 
of  the  proposed  AD.  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  84-ASW-44."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter. 

The  FAA  has  determined  that  a  repair 
station  has  installed  or  replaced  leading 
edge  abrasion  strips  on  38  Hughes 
Helicopters.  Inc..  Model  369  series  main 
rotor  blades  without  FAA  design 
approval.  At  least  one  of  these  abrasion 
strip  installations  have  been  analyzed 
and  determined  not  to  meet  all  criterial 
considered  necessaryfor  an  acceptable 
abrasion  strip-to-rotor  blade  adhesive 
bond  on  similar  approved  installations. 

Since  this  condition  is  likely  to  exist 
on  other  helilcopters  of  the  same  type 
design,  the  proposed  AD  would  require 
removing  from  service  main  rotor  blades 
with  unauthorized  abrasion  strips  from 
Model  369  series  helicopters. 

The  FAA  has  determined  that  this 
proposed  regulation  affects  only  nine 
entities,  and  it  is  estimated  that  the  total 
one  time  cost  of  compliance  is  less  than 
$310,000.  Therefore,  I  certify  that  this 
action  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  person 
identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT." 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  39.13  of  Part  39  of  the  Federal  aviation 
Regulations  (14  CFR  39.13)  by  adding  the 
following  new  AD: 

Hughes  Helicoptes.  Inc..  (Hughes 

Helicopters):  Applies  to  certain  Model 
369A(OH-6A).  369D,  E  H.  HM.  HS.  and 
HE  helicopters  certificated  in  all 
categories. 
Compliance  is  required  within  the  next  100 
hours'  time  in  service  after  the  effective  date 
of  this  AD.  unless  already  accomplished. 
To  detect  and  remove  from  service 
helicopter  main  rotor  blades  which  do 
not  meet  FAA-approved  type  design, 
accomplish  the  following: 

(a)  For  Models  369D  and  369E  with 
Part  Number  369D21100  series  main 
rotor  blades  installed,  remove  main 
rotor  blades  having  the  following  serial 
numbers  from  service:  1030, 1069, 1355, 
2690,  3312,  3318.  3371.  3399.  3412.  3949. 
3954,  5260,  5312,  5337.  5371,  5374,  5383. 
5609,  5731,  5795,  5800,  5878.  5943.  5981. 
6077,  6419,  6446,  7585.  7604,  7609. 

(b)  For  Models  369A  (OH-6A),  H.  HE, 
HM,  and  HS  with  Part  Number  369A1100 
series  main  rotor  blades  installed, 
remove  main  rotor  blades  having  the 
following  serial  numbers  from  service: 
1747,  6457,  C898.  R766.  U673,  U667,  V454. 
V484. 

(c)  Blades  removed  in  accordance 
with  paragraphs  (a)  and/or  (b)  may  be 
returned  to  service  after  being  restored 
to  original  or  other  FAA-approved  type 
design. 

(Sees.  313(a).  601.  and  603,  Federal  Aviation 
Act  of  1958.  as  amended  49  U.S.C.  1354(a), 
1421.  and  1423):  49  U.S.C.  106(g)  (Revised. 
Pub.  L.  97-449.  January  12. 1983):  14  CFR 
11.85.) 

Issued  in  Fort  Worth.  Texas,  on  October  22, 
1984. 

C.R.  Melugin,  Jr., 
Director.  Southwest  Region. 
[FR  Doc.  85-1069  Filed  1-14-85:  8:45  am] 

BILUNG  CODE  4S10-13-M 
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action:  Notice  of  proposed  rulemaking 
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SUMMARY:  This  notice  proposed  an 
airworthiness  directive  (AD)  that  would 
require  inspection  of  the  shims  at  the 
flap  track/beam  No.  2  rear  attachment 
for  damage  and  replacement  of  the  bolts 
on  Airbus  Industrie  Model  A300  B2  and 
B4  series  airplanes.  Loose  bolts  have 
been  found  in  this  structure  which  could 
result  in  bolt  failure.  This  condition  can 
lead  to  flap  asymmetry  and  create  a 
hazardous  flight  condition. 

DATE:  Comments  must  be  received  no 
later  than  March  5. 1985. 

AOORESSES:  The  applicable  service 
information  may  be  obtained  from 
Airbus  Industrie.  Airbus  Support 
Division.  Centreda.  Avenue  Didier 
Daurat.  317(X)  Biagnac.  France,  or  may 
also  be  examined  at  the  Seattle  Aircraft 
Certiflcation  Office.  FAA.  Northwest 
Mountain  Region.  9010  Fast  Marginal 
Way  South.  Seattle.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Sulmo  Mariano,  Foreign  Aircraft 
Certification  Branch.  Seattle  Aircraft 
Certification  Office:  telephone  (206)  431- 
2979.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-68966.  Seattle.  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  below.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the  ^ 

Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  avail.ible. 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examinauon  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FA.V 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel.  Attention: 
Airworthiness  Rules  Docket  No.  84-NM- 
114-AD.  179000  Pacific  Hijjhway  South. 
C-68966.  Seattle.  Washington  98168. 


Discussion 

The  French  Civil  Aviation  Authority 
(DCAC)  has  issued  a  Consigne  de 
Navigabilite  which  mandates 
compliance  with  the  requirements  of 
Airbus  Industrie  Service  Bulletin  A300- 
57-107. 

Bolts  have  been  found  loose  at  the 
flap  track/beam  No.  2  rear  attachment 
to  the  wing.  Loose  bolts  may  be  the 
result  of  sealant  extrusion  under  flight 
loads,  causing  reduction  in  bolt  tension. 
Loose  bolts  will  result  in  fretting 
between  the  flap  beam  rear  attHchmonf 
packing  block  and  wing  bottom  skin, 
causing  a  rapid  reduction  in  fatigue  life 
of  the  bolts  due  to  ground  loads.  Bolt 
failure  can  cause  loss  of  flap  track  beam 
support  leading  to  flap  asymmetry  and 
creating  a  potentially  hazardous  flight 
condition.  The  service  bulletin 
prescribes  inspection  of  the  shims  at  the 
flap  track/beam  No.  2  rear  attachment 
for  damage  and  replacement  of  four 
titanium  bolts  and  nuts  with  new  steel 
bolts  and  nuts. 

This  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  States  under  the  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable 
airworthiness  bilateral  agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States,  an 
AD  is  proposed  that  would  require  the 
action  previously  described. 

It  is  estimated  that  24  U.S.  registered 
airplanes  would  be  affected  by  this  AD. 
that  it  would  take  approximately  14 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Repair  parts  are  estimated  at  Si. .500  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  to  U.S. 
operators  is  estimated  to  be  S49.440. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291,  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034:  February  26. 
1979):  and  it  is  certified  under  the 
criteria  of  the  Regulator}'  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  few.  if  any.  Airbus 
Industrie  Model  A300  airplanes  are 
operated  by  small  entities.  A  copy  of  a 
draft  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket.  A  copy  may  be  obtained  by 
contacting  the  person  identified  under 


the  caption  "FOR  FURTHER  INFORMATION 
CONTACT." 

List  of  Subjects  in  14  CFR  Pari  39 

.Avi.i'.ion  safety,  aircraft. 

The  Proposed  Amendment 

Accordingly,  the  Federal  .\viation 
Administration  proposes  to  amend 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  by  adding  the 
following  new  airworthiness  directive: 

Airbus  Industrie:  Appli)*s  to  Model  A300  B2 
.ini)  IM  S'Tifs  alrp]ant!s  lisli»d  in  Airbus 
Industnt-  SiTvice  Buiip'in  A:W0-57-107, 
Rtivision  2.  dated  |uly  13.  1982, 
ri^rliricalod  in  all  catpsories.  To  prevent 
flap  asymmetry,  within  120  days  after  the 
effective  d.ito  of  this  AD  accomplish  the 
foilowiPR.  unless  previously 
Hccomplished; 

A.  Inspect  the  .shims  ut  the  flap  track/beam 
\o.  2  rear  allarhmenl  for  damai;e  and  replace 
the  four  titanium  bolts  with  steel  bulls  in 
accordance  with  the  accomplishment 
instructions  of  the  service  bulletin.  If  the 
shims  are  found  to  be  damaged  or  displaced, 
repeat  the  inspcLtion  of  ttie  new  bolts  at 
interv.ils  not  to  exceed  2.500  landings. 

B.  Alternate  me.ins  of  compliance  whu.h 
provide  an  equivalent  level  of  safetj  may  be 
used  when  approved  by  the  Manager.  Seattle 
.\iri.rafl  Certification  Office.  KAA.  Northwest 
Mountain  Region. 

C.  Special  flixht  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

(Sees.  313|a).  314(a).  601  through  610.  and 
1102  nf  the  Federal  Aviation  .\ct  of  19.58  (49 
U.S.C.  ILvJIa).  1421  through  1430,  and  l.">02): 
49  l'.S.C.  106(g)  (Revised.  Pub.  L.  97-44t<. 
l.inuary  12, 1984):  and  14  CFR  ILB.")) 

Issued  in  Seattle.  Washington,  on  January 
4.  IWi. 

Charles  R.  Foster. 

Dirt'ilor.  .\orlhi\p<tl  Mountain  Region. 
|KR  Doc.  85-1076  Filed  1-14-85;  8:45  am) 
SILLING  COOE  4910-13-M 


14  CFR  Part  39 

I  Docket  No.  82-ANE-46I 

Airworthiness  Directives;  Rolls-Royce 
Limited  RB211-22B  and  -524  Series 
Turbofan  Engines 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Withdrawal  of  notice  of 
proposed  rulemaking  (NPRM). 

SUMMARY:  This  document  withdraws  an 
NPRM  which  proposed  the  adoption  of 
an  airworthiness  directive  (AD)  that 
would  have  reduced  the  cyclic  life  limit 
of  certain  high  pressure  compressor 
rotor  st.ige  4  to  6  shaft  assemblies.  The 
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shaft  assemblies  were  suspected  to  have 
suffered  a  reduction  in  material 
properties  due  to  overtemperature 
during  heat  treating  in  manufacture. 
Additional  analysis  has  proven  that  the 
suspected  reduction  in  material 
properties  was  negligible.  Subsequently. 
Rolls-Royce  Limited,  with  the 
concurrence  of  the  United  Kingdom  Civil 
Aviation  Authority  (CAA).  has 
withdrawn  the  life  restriction.  Upon 
further  consideration  of  the  additional 
findings,  the  FAA  has  determined  that 
the  proposed  AD  is  not  required  and. 
accordingly,  the  NPRM  is  withdrawn. 

DATES:  The  withdrawal  is  effective 
January  25. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  C.  Fulmcr,  Transport  Engine 
Branch,  ANE-141,  Engine  Certification 
Office.  Aircraft  Certification  Division. 
New  England  Region,  Federal  Aviation 
Administration,  12  New  England 
Executive  Park,  Burhngton. 
Massachusetts  01803,  telephone  (617) 
273-7120. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
which  requires  a  reduction  in  the  cyclic 
life  limit  for  certain  high  pressure 
compressor  rotor  stage  4  to  6  shaft 
assemblies  on  Rolls-Royce  Limited 
RB2n-22B  and  -524  series  turbofan 
engines  was  published  in  the  Federal 
Register  on  November  22, 1982,  (47  FR 
52466).  Comments  were  requested  from 
the  public  and  none  were  received. 

The  FAA  determined  diat  as  a  result 
of  a  vaccum  furnace  problem  during 
manufacture,  60  high  pressure 
compressor  rotor  stage  4  to  6  shall 
assemblies,  part  number  LK73317. 
entered  service  having  been  subject  to  a 
post-weld  heat  treatment  that  was  in 
excess  of  the  specified  temperature.  The 
effect  of  this  heat  treatment  on  the 
material  properties  was  suspected  to 
have  caused  the  material  at  the  rim  of 
the  shaft  assemblies  to  suffer 
unacceptable  loss  of  fatigue  life.  * 

Because  it  was  not  possible  to  identify 
the  affected  assemblies  by  non- 
destructive inspection  tethniques,  it  was 
proposed  to  reduce  the  life  limit  for 
those  assemblies.  Subsequent 
laboratorj,'  tests  and  stress  analysis 
caused  the  FAA  to  conclude  that  the 
reduction  in  disk  material  properties  of 
the  affected  assemblies  is  negligible. 
Rolls-Royce  Limited,  with  United 
Kingdom  CAA  concurrence,  has 
withdrawn  the  life  restriction  imposed 
by  Rolls-Royce  Service  Bulletin  RB211- 
72-6420.  The  FAA  concurs  with  the 
CAA  findings  and  withdraws  NPRM  of 
Rules  Docket  No.  82-ANE-»6. 


Conclusion  j 

Since  this  action  only  Withdraws  an 
NPRM.  it  may  be  made  effective  in  less 
than  30  days.  It  is  neither  a  proposed  nor 
final  rule,  and  therefore,  is  not  covered 
under  Executive  Order  12291,  the 
Regulatory  Flexibility  Act,  or  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979). 

Withdrawal  of  this  NPRM  constitutes 
only  such  action  and  does  not  preclude 
the  FAA  from  issuing  another  notice  or 
commit  the  FAA  to  any  course  of  action 
in  the  future. 

List  of  Subjects  in  14  CFR  Part  39 

Engines,  Air  transportation.  Aircraft, 
Aviation  safety. 

The  Withdrawal  | 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  delegated  to 
me  by  the  Administrator,  the  proposed 
AD.  Rules  Docket  No.  82-ANE-46, 
published  in  the  Federal  Register  on 
November  22. 1982.  (47  FR  52466),  is 
hereby  withdrawn. 

(Sec.  313(a).  601.  and  603.  Federal  Aviation 
Act  of  1958.  as  amended  (49  U.S.C.  1354(a). 
1421.  and  1423):  49  U.S.C.  106(g]  (Revised. 
Pub.  L.  97-449.  January  12.  ld83):  14  CFR 
11.85) 

Issued  in  Burlington.  Massiachusetts,  on 
January  3. 1985.  I 

Robert  E.  Whittington,  | 

Director,  New  England  RegiQn. 
[FR  Doc.  85-1068  Filed  1-14-85;  8:45  amj 
WLUNG  COOE  4910-13-M 


14  CFR  Part  39  j 

(Docket  No.  84-ANE-14) 

Airworthiness  Directives;  Rolls-Royce 
Umited  RB21 1-22B  and  -524  Series 
Turtx>fan  Engines 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM).         

SUMMARY:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  which 
would  require  modification  of  the  low 
pressure  rotor  location  bearing  area  on 
Rolls-Royce  RB211-22B  and  RB211-524 
series  turbofan  engines  in  accordance 
with  Rolls-Royce  Mandatory  Service 
Bulletin  (SB)  RB211-72-6847".  The 
proposed  AD  is  needed  to  prevent 
internal  oil  fires  caused  by  low  pressure 
rotor  location  bearing  failures  which  can 
result  in  an  uncontained  engine  failure. 
DATES:  Comments  must  be  received  on 
or  before  March  24. 1985. 
ADDRESSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to:  Federal 


Aviation  Administration,  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  84-ANE-14, 
12  New  England  Executive  Park, 
Burlington,  Massachusetts  01803,  or 
delivered  in  duplicate  to  Room  No.  311 
at  the  above  address. 

Comments  delivered  must  be  marked; 
Docket  No.  84-ANE-14. 

Comments  may  be  inspected  at  the 
New  England  Regional  Office,  Office  of 
the  Regional  Counsel,  Room  No.  311, 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.  Monday  through  Friday,  except 
Federal  holidays. 

The  applicable  SB  may  be  obtained 
from  Rolls-Royce  Limited,  Technical 
Publications  Department,  P.O.  Box  31, 
Derby  DE2  BBJ,  England.  A  copy  of  the 
SB  is  contained  in  Rules  Docket  No.  84- 
ANE-14  in  the  Office  of  the  Regional 
Counsel,  New  England  Region,  Federal 
Aviation  Administration,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803. 

FOR  FURTHER  INFORMATION  CONTACT 

Mark  C.  Fulmer,  Transport  Engine 
Branch  ANE-141,  Engine  Certification 
Office,  Aircraft  Certification  Division, 
New  England  Region,  Federal  Aviation 
Administration,  12  New  England 
Executive  Park,  Burlington. 
Massachusetts  01903,  Telephone 
(617)  273-7120. 

SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  making  of  the  proposed 
rule  by  submitting  such  written  data, 
views,  or  arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  number  and  be 
submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Director  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light  of 
comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  both 
before  and  after  the  closing  date  for 
comments,  at  the  address  given  above. 
A  report  summarizing  each  FAA-public 
contact,  concerned  with  the  substance 
of  the  proposed  AD,  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  thtTFAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
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Docket  Number  84-ANE-14'.  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter. 

The  FAA  has  determined  that  the 
failure  of  the  low  pressure  rotor  location 
bearing  on  certain  Rolls-Royce  RB211- 
22B  and  -524  series  turbofan  entwines 
can  result  in  an  internal  oil  fire  and 
subsequent  failure  of  the  low  pressure 
compressor  rotor  shaft.  Failure  of  the 
low  pressure  compressor  rotor  shaft 
results  in  loss  of  load  transfer  from  the 
low  pressure  turbine  to  the  low  pressure 
compressor  and  can  cause  the  low 
pressure  turbine  rotor  to  overspeed 
leading  to  an  uncontained  failure  of  the 
turbine  roto  assembly.  Since  this 
condition  is  likely  to  exist  or  develop  on 
other  engines  of  the  same  type  design, 
the  proposed  AD  would  require 
incorporation  of  low  pressure  rotor 
location  bearing  area  modifications  as 
specified  in  Rolls-Royce  Mandatory  SB 
RB211-72-6847.  Revision  2.  dated  March 
30. 1984.  on  Rolls-Royce  RB211-22B  and 
RB211-524B.  -524C.  and  -524D  series 
turbofan  engines. 

Conclusion 

The  FAA  has  determined  that  this 
proposed  regulation  involves  120 
Lockheed  LlOll  aircraft  and  4.13  Rolls- 
Royce  RB211-22B  and  -524  series 
turbofan  engines  at  an  approximate 
total  cost  of  6.1  million  dollars.  Less 
than  11  small  entities  will  be  affected  by 
this  proposed  regulation.  Therefore.  1 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11043;  February  26.  1979|;  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draff  evaluation  prepared 
for  thii  action  is  contained  in  the 
regulatory  docket.  A  copy  may  be 
obtained  by  contacting  the  person 
identified  under  the  caption  "FOW 
FURTHER  INFORMATION  CONTACT". 

List  of  Subjects  in  14  CFR  Part  39 

Engines.  Air  transportation.  Aircraft. 
Aviation  safely.  Incorporation  by 
reference. 

The  Proposed  Amendment 

Accordingly,  the  FA.\  proposes  to 
amend  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  by 
adding  the  following  new  AD: 

Rolls-Royce  Limited:  Applies  'o  Rulis-Rovcp 
RB2h-22B  and  RB2n-52»B.  -524C.  and 
-524D  series  turbofan  ensjines. 
Compliance  is  requirevl  as  indicated  unless 
.ilrendy  accumplished. 


To  prevent  an  internal  oil  fire,  failure  of  the 
low  compressor  rotor  shaft,  and  subsequent 
low  turbine  rotor  overspeed  leading  to  an 
uncont^ed  rotor  failure,  accomplish  the 
folluwing: 

Prior  to  April  1.  1986.  incorporate  low 
pressure  rotor  location  bearing  an-a 
modifications  as  specified  in  Rolls-Royce 
Mandatory  Service  Bulletin  (SB)  RB2ri-72- 
6847.  Revision  2.  dated  .March  30.  1^84.  or 
FAA  approved  equivalent. 

Upon  request,  an  equiw.lent  means  of 
compliance  may  be  approved  by  the 
Manager.  Engine  Certification  Office, 
Aircraft  Certification  Division.  New 
England  Region.  Federal  Aviation 
Administration.  12  New  England 
Executive  Park.  Burlington. 
Massachusetts  01803. 

The  FAA  will  request  the  permission 
of  the  Federal  Register  to  incorporate  by 
reference  the  manufacturers  SB 
identifiedand  described  in  this 
document. 

(Sec.  313|a).  601.  and  603.  Federal  Aviation 
Act  of  1958.  as  amended  (49  U.S.C.  1354(hI. 
1421.  and  1423);  49  U.S.C.  106(8)  (Revised. 
Pub.  L.  97-M9.  January  12. 19831: 14  CFR 
11.85) 

Issued  in  Burlington.  Massachusetts,  on 
lanuary  3. 1985. 
Robert  E.  Whittington, 
Director.  Seiv  England  Reyion. 
(FK  Doc.  85-1074  Filed  1-14-85;  8:45  am) 
WLUNG  COOC  M10-13-M 


14  CFR  Part  39 

I  Docket  No.  84-NM-  102-AO I 

Airworthiness  Directives;  Fairchild 
Model  F27  and  FH227  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  amendment  proposes  a 
new  airworthiness  directive  (AD), 
applicable  to  Fairchild  Model  F27  and 
FH227  series  airplanes  which  would 
require  a  repetitive  inspection  and 
repair,  if  required,  of  the  rod  ends  on  the 
rudder  control  push-pull  tubes.  Cracks  in 
these  rod  ends  have  been  reported. 
These  cracks,  if  allowed  to  grow 
undetected,  could  cause  failure  of  the 
rudder  control  system  and  possible  loss 
of  control  of  the  airplane.  The 
inspections  arc  necessary  to  defect 
cracks  before  failure  occurs. 
DATE:  Comments  must  be  received  no 
later  than  March  5. 1985. 
ADDRESSES:  Send  comment!  to  the  FAA. 
N'orthwcst  Vfountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington  98168. 


The  applicable  service  information 
specified  in  this  AD  may  be  obtained 
from  Fairchild  Industries.  Inc..  Fairchild 
Republic  Division,  Magerstown. 
Maryland  21740.  This  information  may 
also  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Alfred  A.  Maiia.  A.\E-172.  New 
York  Aircraft  Certification  Office.  181  S. 
Franklin  Avenue,  Room  202,  Valley 
Stream,  New  York  11581:  telephone  (516) 
791-^220. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
and  be  submitted  in  duplicate  to  the 
address  specified  under  the  caption 
•Availability  of  NPRM."  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  maybe  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  F.AA-piiblic 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel,  Attention: 
Airworthiness  Rules  Docket  No.  84-NM- 
102-AD.  17900  Pacific  Highway  South. 
C-68966.  Seattle,  Washington  98168. 

Discussion 

There  have  been  reports  of  failure  of 
two  rod  ends  of  the  rudder  torque  tube 
push  rod  assembly  on  Fairchild  FH227 
series  airplanes  operated  by  the  French 
Airline  Transport  Aerien  Transregional 
(TAT).  Investigation  of  17  aircraft  in  the 
TAT  fleet  indicated  the  following  results 
(Note:  4  rod  assemblies  per  aircraft  for  a 
total  of  68  rods): 

.Nino  (9)— Cracked 

Two  (2) — Corroded  Rod  Ends 

Three  (j) — Bearing  Seized. 


I 
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Investigation  has  revealed  that  the 
probable  cause  of  the  failed  rod  ends 
indicated  that  a  potentially  corrosive 
atmosphere  exists  below  the  floor  where 
the  lower  rod  end  is  installed.  Fairchild 
has  issued  Service  Bulletins  (S/B) 
FH227-27-31  and  S/B  F27-27-76  which 
requires  repetitive  inspections  and 
repair,  if  necessary,  of  the  riveted  rod 
end  assembly.  P/N  27-727404-11.  on 
rudder  control  push-pull  tubes,  P/N's  27- 
727402-11  {or  -41)  and  -31  (or  -51). 

The  FAA  has  examined  the  available 
information  related  to  the  issuance  of 
Fairchilds  S/B  Nos.  FH22r-27-31  and 
F27-27-76.  Based  on  the  foregoing,  the 
FAA  has  determined  that  the  condition 
addressed  bv  the  Fairchild  Service 
Bulletins  Nos.  FH227-27-31  and  F27-27- 
76  is  an  unsafe  condition  that  may  exist 
on  other  products  of  the  same  type 
design  certificated  for  operation  in  the 
United  States.  The  extent  and  severity 
of  the  condition  is  not  known.  In  order 
to  factually  determine  the  .severity  of 
this  unsafe  condition,  a  report  as  to  the 
findings,  either  positive  or  negative, 
obtained  by  the  initial  inspection,  would 
be  sent  to  the  FAA.  This  reporting 
requirement  is  approved  by  the  Office  of 
Management  and  Budget  ander  OMB 
No.  2120-0056. 

Therefore,  in  consideration  of  the 
hazardous  consequence  of  cracking  in 
the  rod  ends  un  the  rudder  control  push- 
pull  tubes,  an  AD  is  being  proposed 
which  would  require  a  repetitive  visual 
inspection  and  repair,  if  necessary,  of 
the  riveted  rod  end  assembly,  P/.\'  27- 
727404-11,  on  the  rudder  oontol  push- 
pull  tubes.  P/N's  27-727402-11  (or -11) 
and  -31  (or -51),  on  Fairchild  FH227  and 
F27  series  airplanes.  Upon  replacement 
of  the  riveted  rod  end  assembly  with  a 
new  riveted  rod  end  assembly  the 
repetitive  inspections  may  be 
terminated.  ' 

Cost  Estimate 

It  is  estimated  that  125  airplanes  of 
U.S.  registry  would  be  aiiected  by  the 
proposed  AD.  that  it  would  take  8 
manhours  per  airplane  to  uccumplish  the 
required  inspection,  and  that  the 
average  labor  cost  would  be  $40  per 
manhour.  Repair  parts  (4  torque  tube  rod 
assemblies)  are  estimated  at  $1200  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  to  U.S. 
operators  is  estimated  to  be  $190,000. 

For  these  reasons,  the  proposed  rule  is 
not  considered  to  be  a  major  rule  under 
thi?  criteria  of  Executive  Order  12291. 
Few,  if  any,  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  would  be  affected. 

List  of  Subjects  14  CFR  Part  39 

A\  iation  safety.  Aircraft. 


The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  3913  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  by  adding  the 
following  new  airworthiness  directive: 

Fairchild:  Applies  to  all  Model  F27  and  FH227 
series  airplanes  certificated  in  all 
categories.  Compliance  required  as 
indicated. 
To  detect  cracks  due  to  stress  corrosion  in 
the  riveted  rod  end  assembly  part  number  (P/ 
N)  27-727404-11  on  rudder  control  push-puU 
tubes,  P/N  27-727402-11  (or  -II)  and  -31  (or  - 
51),  accomplish  the  following: 

A.  Within  the  next  50  hours  time  in  service 
after  the  effective  date  of  this  AD.  unless 
already  accomplished  within  the  bst  150 
hours  time  in  service,  and  thereaftpr  at 
intervals  not  to  exceed  200  hours  time  in 
service  from  the  last  inspection,  inspect  the 
riveted  rod  end  {P/N  27-727404-3)  of  the 
rudder  control  push-pull  lubes  (P/N  27- 
727402-11  (or -41),  and -31  (or -51]]  for 
cracks,  in  accordance  with  Fairchild  Service 
Bulletin  (SB)  FH227-27-31  for  Model  FH227 
S/.\s  501  through  578.  and  S/B  F27-27-76  for 
Model  F27  (S/Ns  1  through  128). 

B.  If  cracks  are  found,  the  rod  assembly 
must  be  replaced  before  further  flight  with  a 
rod  of  the  same  part  number  or  equivalent, 
inspected  and  found  serviceable  in 
accordance  with  paragraph  A.,  above,  or 
replaced  before  further  flight  with  a  new  rod 
end  dsembly.  P/N  27-727404-31  or 
equivalent. 

C.  The  repetitive  inspection  interval 
specified  in  paragraph  A.,  above,  may  be 
cancelled  up"<n  installation  of  the  new 
assembly.  P/.J  27-727404-31. 

D.  Aircraft  maintenance  record  erilries 
must  be  made  and  a  report  in  writing  of  the 
initial  inspection  findings,  positive  or 
negative,  must  be  submitted  to  the  FAA,  New 
York  Aircraft  Certification  Office.  Room  202, 
Attention:  ANE-170, 181  South  Franklin 
Avenue.  Valley  Stream.  New  York  11581.  The 
report  must  slate  the  location  and  length  of 
any  crack  found  duringthe  initial  inspection, 
and  include  the  total  time  in  service  of  the 
component  at  the  time  the  crack  was 
discovered.  (Reporting  requirement  approved 
by  the  Office  of  Management  and  Budget 
undei  OMB  No.  2120-0056.) 

E.  Upon  the  request  of  an  operator,  an  FAA 
Maintenance  Inspector,  subject  to  prior 
approval  by  the  Manager.  New  York  Aircraft 
Cut  titication  Office,  FAA,  .New  England 
Region,  may  adjust  the  inspection  times 
specified  in  this  AD  to  permit  compliance  at 
an  established  inspection  period  of  that 
operator  if  the  request  contains 
substantiating  data  to  justify  the  change  for 
that  operator. 

F.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  inspection  requirements  of 
this  AD. 

G.  Alternate  means  of  compliance  which 
provide  an  equivalent  level  of  safety  may  be 
used  when  approved  by  the  Manager.  New 
York  Aircraft  Certification  Office,  FAA,  New 
England  Region.  | 


All  persons  affected  by  this  proposal 
who  have  not  already  received  these 
documents  from  the  manufacturer  may 
obtain  copies  upon  request  to  Fairchild 
Industries,  Inc.,  Fairchild  Republic 
Division,  Hagerstown,  MD  21740.  These 
documents  also  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  the  FAA.  New 
England  Region.  New  York  Aircraft 
Certification  Office.  181  S.  Franklin 
Avenue.  Room  202.  Valley  Stream.  New 
York. 

(Sees.  313(a).  314(a).  601  through  610  and  1102 
of  the  Federal  Aviation  Act  of  1958  (49  U.S.C. 
1354(a).  1421  through  1430.  and  15021  (49 
U.S.C.  106(g]  (Revised  Pub-  L  97-449.  January 
12, 1983):  and  14  CFR  11.89)) 

Note:  For  the  reasons  discussed  earlier  in 
the  preamble,  the  FAA  has  determined  that 
this  document  (1)  involves  a  proposed 
regulation  wiich  is  not  mafor  under  Executive 
Order  12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of  Transportation 
Regulatory  Policies  and  Precedures  (44  FR 
11034;  February  26, 1979):  and  it  is  certified 
urtder  the  criteria  of  the  Regulatory  Flexibility 
Act  that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  few,  if  any.  Model  F27  or  FH227 
airplanes  are  operated  by  small  entities.  A 
copy  of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  may  be  obtained 
by  contactinj?  the  person  identified  under  the 
caption  "FOR  FURTHER  mFORMATION 
CONTACT." 

Issued  in  Seattle,  Washington,  on  January 
4. 1985. 

Charles  R.  Foster. 

Dirffclor.  Northwest  Mountain  Region. 
|FR  Doc.  85-1067  Filed  1-14-85;  8:45  am) 
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14  CFR  Part  39 

(Docket  No.  84-MM-122-AD1 

Airworthiness  Directives;  Boeing 
■Model  757  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(XPRM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  that  would 
require  replacement  of  the  existing 
forward  and  aft  cargo  compartment 
blowout  panels  with  new  panels 
incorporating  an  improved  retention 
system.  The  cargo  compartment  blowout 
panels  are  designed  to  blow  out  in  case 
of  a  decompression  in  order  to  minimize 
the  differential  pressure  of  floor  panels. 
Operators  have  reported  blowout  panels 
becoming  dislodged.  In  a  survey  of 
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seven  airplanes.  50"u  of  the  blowout 
panels  were  either  taped  in  place, 
missing,  or  had  substitute  panels  taped 
in  place.  Missin^t  blowout  panels  reduce 
fire  containment  and  fire  suppression 
capability  of  the  cargo  compiirtment. 

DATE:  Comments  must  be  received  on  or 
before  February  2. 1985. 

ADDRESSES:  Send  comments  to  the  FAA. 
Northwest  Mountain  Region,  irpoo 
Pacific  Highway  South.  C-689C0.  Seattle. 
Washington  98168. 

The  applicable  service  bulletin  may 
be  obtained  from  the  Boeing 
Commercial  Airplane  Company,  P.O. 
Box  3707.  Seattle  Washington  98124. 
This  information  may  also  be  examined 
at  the  Seattle  Aircraft  Certification 
Office.  FAA.  Northwest  Mountain 
Region.  9010  East  Marginal  Way  South. 
Seattle.  Washington. 

FOM  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  C.  McCracken.  Systems  & 
Equipment  Branch.  A.\'M-130S.  Se.ittle 
Aircraft  Certification  Office:  telephone 
(206)  431-2947.  Mailing  address:  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  highway  South.  C-(i8966.  Seattle. 
Washington  98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  below.  All 
communications  received  on  or  before 
the  closing  date  for  ccmmePits  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  receivfd.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  rules  docket  for 
examination  by  interested  per.sons.  A 
report  summarizing  each  FAA/pub!ic 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  rules 
docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  ci>p>  of  this 
Notice  of  Proposed  Rulemaking  (NPR.M) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel.  Attention:  Airworthiness 
Directive  Rules  Docket  No.  84-NM-122- 
AD.  17900  Pacific  Highway  South.  C- 
68966.  Seattle.  Washington  98168. 


Discussion 

Opeators  of  Boeing  Model  757 
airplanes  have  reported  that  blowout 
panels  in  the  forward  and  aft  cargo 
compartments  have  become  dislodged. 
There  are  4  panels  in  each  airplane. 
During  a  survey  of  seven  airplanes.  5(t". 
of  the  panels  were  taped  in  place, 
missing  completely,  or  had  substitute 
panels  taped  in  place.  The  blowout 
panels  are  designed  to  blow  out  in  cas<- 
of  a  decompression,  and  serve  to 
minimize  the  differential  pressure  of 
floor  structure.  Missing  blowout  panels 
reduce  fire  containment  capability  of  the 
compartment  liners,  and  affrct  the  fiif 
suppressitm  capability  of  the  cargo 
compartment  fire  protection  system. 

Since  all  Model  757  airplanes  aie 
equipped  with  cargo  compartment  liners 
which  are  subject  to  becoming 
dislodged,  an  airworthiness  direc  tive  is 
being  proposed  which  would  require 
replacement  of  the  existing  panels  with 
new  panels  which  emplov  improved 
retention  methods. 

It  is  estimated  that  15  airfilanes  of  U.S. 
registry  arc  affected  by  this  .\D:  that  it 
will  lake  approxi.Tiately  4  manhours  per 
airplane  to  accomplish  the  required 
replacement;  and  that  the  average  labor 
cost  would  be  S40  per  manhour.  'I  he  kits 
for  accomplishing  the  replacement  are 
being  furnished  by  Boeing  at  no  charge. 
B.iscd  on  these  figures,  the  total  cost 
impact  of  this  AD  would  be  $24(X).  For 
these  reasons,  the  proposed  rule  is  n«it 
ccmsidered  to  be  a  major  rule  under  the 
criteria  of  Executive  Order  12291.  No 
small  entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  would  be 
affecled. 

List  of  Subjects  in  14  CFR  Part  39 

.Aviation  safety.  Aircraft. 

The  Proposed  .Amendment 

Accordingly,  the  Federal  .Aviation 
.Administration  proposes  to  amend 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13]  by  adding  the 
following  new  airworthiness  directive: 

Boeing:  .Applii-s  to  Boeing  Mode!  757 

HJrpliinps  listed  in  the  Boeing  Serviti- 
Bulletin  757-25A0(i:t6  Revi.sion  1.  diitei! 
Seplrmt)er  21.  1984.  To  pievnnt 
deyradiition  of  fire  protf  ( !ion  ci:paliUi:> 
in  the  cargo  coiripaitnients.  accomplish 
tlie  following  within  IJOdays  after  the 
effective  date  of  this  AD.  unless  aire ad.v 
accompltshed: 

A.  Replace  the  existing  lurgo  coinparlmeni 
blowout  panels  in  accordance  with  Boeing 
Service  Bulletin  757-25A(X)36.  Revi.sion  1. 
dated  September  21.  1984.  or  later  KA.A 
approved  revision. 

B.  Alternate  means  nf  compliance  which 
provide  an  equivalent  level  of  sufety  may  l)e 
used  when  approved  by  the  .Vtan.iger.  Scattli- 


Aircraft  Certification  Office.  FAA.  Northwest 
Mountain  Region. 

C  Special  flight  permits  may  be  issuc-d  in 
Hrrordance  with  FAR  21.197  and  21.199  to 
operale  airplanes  to  a  base  for  the 
a(  romplishmenl  of  replacements  requiri-d  b\ 
this  All.  ' 

All  persons  affected  by  this  directive 
who  have  not  alreadv  received  the 
above  specified  service  bulletins  irom 
the  manufacturer  may  obtain  copies 
upon  request  to  the  Boeing  Commercial 
Airplane  Company.  P.O.  f3ox  3707. 
Seattle.  Washington  98124.  or  they  may 
be  examined  at  the  F.AA.  Northwest 
Mountain  Region.  9010  F^ast  Marginal 
Way  South.  Seattle,  Washingtiiti 

(S«cs.  313(a|.  314|a).  and  HOt  Ihtough  bin.  an(! 
1 102  of  the  Fediral  .A\  iatioii  .Nrt  ol  t'l.'^.K  (49 
I'.S.C.  1354|i.|.  1421  through  ll.T**.  aliH  1302): 
49  I'.S.C.  10f.(gl  (Revised  I'l.lv  I.  97-449. 
lanuary  12.  198.*);  and  14  CI'K  1  l.a'.) 

Note:  For  the  reason.s  discussed  earlier  in 
the  preumlile.  the  FAA  hn:  delermini'd  that 
this  document  (1)  involves  a  proposj-d 
regulation  which  i.s  n(>i  major  under 
Fxeciitivf  Order  12291  anil  (2)  is  not  a 
Significant  rule  pursuant  to  the  Department  i>! 
1  ransportation  Rcgula!or.\  I'olicies  and 
PicKedures  (44  FR  no;!4  Februarv  26.  1979|: 
and  it  is  certified  under  the  criteria  of  the 
Regiil.itory  Flexibility  At  I  that  this  proposetl 
rule,  if  promulgated,  will  not  have  a 
signilicanl  economic  impact  on  a  substanliHl 
number  of  small  enfitie«>.  since  few.  if  any. 
Model  757  series  airplanes  are  operated  by 
small  entities.  A  cop>  of  a  draft  regulaturv 
evalucition  has  Ix-cn  prepared  for  this  action 
and  has  hem  pluced  in  the  regulatory  docket. 
A  copy  may  he  obtained  by  contacting  the 
person  idenliPtd  tinder  the  cnplion  "FOR. 

FURTHER  INFORMATION  CONTACT." 

Issueil  in  Seattle.  Washington,  on 
December  19  1984. 
Wayne  |.  Barlow. 

\i  t:ii<i  Dirfclor.  Anrt/inesl  Mountain  Re^ivn. 
|FR  Doc.  85-1066  Filed  1  -14-85:  845  am] 
billim:  cooe  4910- i3-m 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

15  CFR  Part  377 

I  Docket  No.  50101-5001 1 

Short  Supply  Regulations  Covering 
"Petroleum  Partly  Refined  for  Further 
Refining" 

AGENCY:  Office  of  Industrial  Resource 
Administration.  Commerce. 
ACTION:  .Advance  notice  of  proposed 
rulemaking  with  request  for  comments. 

SUMMARY:  The  Short  Supply 
Re}>iilalioiis.  administered  by  the  Office 
of  Industrial  Resource  .Administration. 
("OIRA").  classify  commodities  as 
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refined  "petroleum  products'  only  if 
they  are  exported  for  use  as  a  finished 
product.  If  they  are  to  be  further  refined 
iibroad  they  are  treated  as  crude  oil. 
regardless  of  the  extent  of  processing  in 
theUnited  States.  This  "end  use"  test 
helps  enforce  the  stringent, 
Congressionally  mandated  export 
controls  on  crude  oil.  It  also  results  in 
automatically  precluding  the  export  of 
many  petroleum  products  while 
allowing  the  export  of  the  same 
products  if  they  are  to  be  used  without 
further  refining.  The  revision  under 
consideration  would  classify  petroleum 
commodities  as  refined  petroleum 
products,  regardless  of  end-use.  An 
alternative  being  considered  is  a 
"distiilafion"  test.  If  commodities  have 
been  subjected  to  a  specific  distillation 
process  in  the  United  Slates  they  will  be 
classified  in  the  refined  petroleum 
products  categories.  Furthermore,  in  the 
event  ihal  the  stated  end-use  of  a 
product  is  further  refining  abroad,  the 
exporter  will  be  requirod  to  identify  the 
U.S.  facility  where  the  di.stillation  took 
place.  This  requirement  is  designed  to 
ensure  that  petroleum  products  that  are 
t!xported  have  been  subjected  to 
distillation  in  the  U.S.  and  are  not  crude 
petroleum  or  blends  thereof.  Comments 
on  this  lest  as  well  as  other  alternatives 
are  requested.  The  proposed  revisions 
are  intended  to  continue  to  implement 
Congress'  mandate  to  \igorously  control 
the  export  of  crude  oil.  but  without 
imnecessarily  restricting  exports  of 
refined  petroleum  products. 
DATE:  Comments  must  be  received  by 
February  14,  1905. 

ADDRESS:  Department  of  Commerce, 
Resource  Assessment  Division,  P.O.  Box 
663.  Washington.  D.C.  20()44. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  C.  Goldman,  Director.  Resource 
Assessment  Division.  International 
Trade  Administration  (Telephone:  202/ 
377-11160). 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Commen;e  is  considering 
levisions  to  the  short  supply  regulations 
concerning  the  classificsition  of 
commodities  as  "petroleum  partly 
refined  for  further  refining  "  as  set  forth 
in  section  377(d)(1)  and  Supplement  No. 
2  to  Part  377  of  the  Export 
Administration  Regulations.  ("EAR") 

Under  existing  regulaitions.  petroleum 
commodities  are  classified  as  refined 
petroleum  products  only  if  they  are  to  be 
used  abroad  as  finished  products.  Such 
refined  petroleum  products  have  been 
exported  on  a  routine  busis  since  the 
lifting  of  quantitative  restrictions  on 
petroleum  product  exports  in  1981.  In 
contrast,  petroleum  commodities  that 
are  exported  for  further  refining  abroad 


are  subject  to  the  stringent  statutory 
export  restrictions  that  apply  to  crude 
oil.  This  "end-use  '  test  has  produced  the 
anamulous  result  of  classifying  the  same 
petroleum  products  in  different  export 
control  categories  because  of  their 
stated  end-use  abroad. 

OlRA's  objective  is  to  continue  to 
enforce  the  statutory  restrictions  on 
crude  oil  exports  without  imposing 
unwarranted  controls  on  refined 
petroleum  product  exports.  Accordingly. 
OIRA  is  soliciting  comments  from  the 
public  regarding  the  following  proposal 
to  amend  the  short  supply  regulations: 

•  The  "end-use"  test  would  no  longer 
be  applied  to  determine  whether  a 
commodity  was  to  be  treated  as  crude 
oil  or  as  a  refined  product.  Crude  oil 
export  restrictions  would  not  be  applied 
automatically  to  petroleum  products  that 
will  be  further  refined  abroad. 

•  Refined  petroleum  prodiicts  would 
be  defined  as  those  products  that  have 
been  processed  from  crude  oil  through  a 
"distillation  process"  in  the  United 
States.  This  "distillation  process  '  must 
yield  at  least  two  distinct  refined 
petroleum  products  listed  in  Supplement 
No.  2  to  Part  377  of  the  EAR  and  total  at 
least  one-half  of  the  crude  charge. 
Petroleum  that  has  not  been  distilled  in 
the  United  States  in  this  manner  would 
be  treated  as  crude  oil.  The  category 
"petroleum  partly  refined  for  further 
refining"  would  be  eliminated  from  the 
Group  A  category  of  the  EAR. 

•  All  petroleum  products  that  have 
been  through  the  "distillation  process" 
in  the  United  States  will  be  classified  in 
Groups  B  through  N  of  Supplement  No.  2 
to  Part  ,377  of  the  EAR.  and  could  be 
exported  in  accordance  ^ith  §  377.6(d) 
(2)  and  (3)  of  the  EAR. 

•  However,  if  the  stated  end-use  of 
such  a  product  is  further  refining 
abroad,  the  exporter  would  be  required 
lo  identify  the  name  and  location  of  the 
facility  in  the  United  States  where  the 
retiuired  distillation  took  place. 

Comments  should  include  an  analysis 
of  the  practicality  of  the  "distillation 
test,"  any  alternatives  to  it,  and  the 
economic  impact  of  the  proposed 
change.  ' 

The  period  of  submission  of  comments 
will  close  one  month  from  the 
publication  of  this  notice.  All  comments 
received  before  the  close  of  the 
comment  period  will  be  considered  by 
OIRA.  While  comments  received  after 
the  end  of  the  commeiit  period  will  be 
considered  if  possible,  their 
consideration  cannot  be  assured.  Public 
comments  will  become  a  matter  of 
public  record,  and  will  be  available  for 
public  inpsection  and  copying. 
Communications  from  agencies  of  the 
United  States  Government  or  foreign 


governments  will  not  be  made  available 
for  public  in-spection. 

The  public  record  concerning  this 
notice  will  be  maintained  in  the 
International  Trade  Administration 
Freedom  of  Information  Records 
Inspection  Facility.  Room  4001-B.  U.S. 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue.  NW., 
Washington.  DC.  20230.  Records  in  this 
facility  may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  Part  4  of  Title  15  of  the  Code  of 
Federal  Regulations.  Information  about 
the  inspection  and  copying  of  records  at 
the  facility  may  be  obtained  from 
Patricia  L.  Mann,  the  International 
Trade  Administration  Freedom  of 
Information  Officer,  at  the  above 
address  or  by  calling  202/377-3031. 

Authorit>-:  Sees.  203.  206.  Pub.  L.  95-223.  as 
amended  (50  IJ.S.C.  1702. 1704):  E.O.  12470  of 
.March  30.  1984  (49  PR  13099.  April  3.  1984): 
sec.  103.  Pub.  L.  94-163  as  amended  (42  U.S.C. 
6212):  E.O.  11912  of  April  13. 1976  (41  PR 
15825.  as  amended):  sec.  201  (10).  Pub  L  94- 
2.58  amending  10  U.S.C.  7430. 

January  10. 1985. 

John  A.  Richards, 

Director.  Office  of  Industrial  Resources 

Administration.  ■^,^^_^ 

|KR  Doc.  8.5-1120  Filed  1-14-85;  8:45  am) 

ULLHtG  CODE  3S10-2S-M 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  13 

I  File  No.  822-3153) 

Craftmatic/Contour  Organization,  Inc., 
et  al.;  Proposed  Consent  Agreement 
With  Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
action:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require 
two  Bensalem,  Pa.  sellers  of  electric 
adjustable  beds  and  their  individual 
owner,  among  other  things,  to  cease 
denying  responsibility  of  their  written 
warranties;  failing  to  fully  and  promptly 
honor  valid  warranty  claims;  and  failing 
to  disclose  relevant  information 
concerning  any  other  guarantor.  The 
firms  would  be  required  to  clearly  and 
prominently  disclose  in  advertisements 
and  promotional  materials  offering  any 
product  warranty,  either  the  nature  and 
extent  of  all  material  limitations  and 
exclusions  of  the  warranty  (including 
any  requirement  that  consumers  seeking 
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to  obtain  warranty  performance  are 
obliged  to  arrange  for  shipping  and/or 
pay  shipping  charges)  or  a  statement 
advising  that  the  warranty  contains 
major  limitations  and  exclusions  and 
should  be  consulted  by  the  prospective 
buyer  prior  to  purchase.  The  Order 
would  also  bar  the  companies  from 
disseminating  to  their  door-lo-door 
sellers  written  promotional  materials 
that  do  not  contain  copies  of  all  written 
warranties  offered  and  disclose  to 
prospective  buyers  that  the  sales 
representative  has  copies  of  such 
warranties  available  for  the  consumer's 
inspection.  The  companies  would  be 
further  required  to  comply  fully  with  the 
Pre-Sale  Availability  Rule:  maintain 
specified  records  concerning  warranty 
performance  for  a  period  of  four  years: 
and  provide  their  current  distributors 
and  retailers  with  a  copy  of  the  Order 
and  the  attached  notice. 
DATE:  Comments  must  be  received  on  or 
before  March  18.  1985. 
ADDRESS:  Comments  should  be  directed 
tf.:  nC/Office  of  the  Secrelai  v.  Room 
136.  6th  Si.  and  Pa.  Ave..  NW.. 
W.ishinytoi!.  D.C.  2()r.«». 

FOR  FURTHER  INFORMATION  CONTACT: 

Rachel  Miller.  FTC/H  236.  Washington. 
DC.  20580.  (202)  52:1-1(370.. 
SUPPtEMENTARV  INFORMATION:  Pursuant 
to  section  6{f)  of  the  Federal  Trade 
Commission  Act.  3fl  Stat.  721. 15  I'.S.C.' 
46  and  §  2.34  of  the  Commissions  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  thai  the  following  consent 
agreement  containing  a  consent  order  to 
cei.se  and  desist  and  an  explanation 
thereof,  having  been  Tiled  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
piil.lic  record  for  a  period  of  sixty  |60) 
da>s.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
b\  the  Commission  and  will  be 
available  for  inspection  and  copying  at 
its  principal  office  in  accordance  with 
S  4.9(b)  of  the  Commission  Rules  of 
Practice  (16  CFR  4.9(b)(14)). 

List  of  Subjects  in  16  CFR  Pari  13 

Kk'ttric  adjustable  beds.  1  rade  practi(  rs. 
Before  Federal  Trade  Commission 

[Kile  i\o.  822  aiSoj 

Aiireemcnt  Containing  Order  To  Cease 
and  Desist 

In  the  matter  of  Craflmalic/Contour 
Organization.  Inc..  Craftn»iitic  Comfort  Mfg. 
Corp..  corporations,  and  Stanley  Kraftsow. 
individually  and  as  an  officer  and  director  of 
s^iid  corporations. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Craflmalic/ 


Contour  Organization,  Inc..  and 
Craftmatic  Comfort  Mfg.  Corp., 
corporations,  and  Stanley  Kraftsow. 
individually  and  as  an  officer  and 
director  of  said  corporations,  and  it  now 
appearing  that  Craflmatic/Conloiir 
Organization.  Inc.,  and  Criiftmatic 
Comfort  Mfg.  Corp..  corporations,  and 
Stanley  Kraftsow.  individiialiy  and  as 
an  officer  and  director  of  said 
corporations,  ("proposed  respondents') 
are  willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  use  of  the  acts  and  practices 
being  investigated. 

It  is  hereby  agreed  by  and  between 
Craftmatic/Contour  Organization.  Inc.. 
and  Craftmatic  Comfort  Mfg.  Corp.. 
corporations,  and  Stanley  Kraftsow. 
individually  and  as  an  officer  an<l 
director  of  said  corporations,  by  their 
duly  authoriz».-d  officers  and  their 
attorney,  and  counsel  for  the  Fedeial 
Trade  Commission  that: 

1.  Proposed  respondent  Craftmatic/ 
Contour  Organization,  Inc., 
("Craftmatic/Contour")  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
Commonwealth  of  Pennsylvania. 
Proposed  respondent  Craftmatic/ 
Contour  is  wholly  owned  by  below- 
named  proposed  respondent  Stanley 
Kraftsow.  Proposed  respondent 
Craftmatic/Contour  was  formerly 
named  Craftmatic  Wholesale.  Inc.. 
(■  CWI")  and  was  a  wholiy-ouned 
siibsidiarv  of  Kraftsow  Orgj.nization. 
Inc..  ( "KOI"),  a  Delaware  corporation, 
which  in  turn  was  wholly  owned  by 
proposed  respondent  Stanley  Kraftsow. 
On  or  about  April  1.  1984,  CWI  was 
merged  with  KOI  and  with  Contour  Inc. 
of  Pa.  ("Contour"),  a  former 
Pennsylvania  corporation  and  wholly- 
owned  subsidiary  of  KOI.  Prior  to 
January- 1.  1982.  Contour  was  whoil> 
owned  by  proposed  respondent  Stanley 
Kraftsow. 

F'roposed  respondent  Craftmatic 
Comfort  Mfg.  Corp.  ( "CCM")  is  a 
corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the 
Commonwealth  of  Pennsylvania.  Prior 
to  January  1, 1982,  proposed  respondent 
CCM  was  wholly  owned  by  proposed 
respondent  Stanley  Kraftsow.  From 
January  1, 1982  to  April  1, 1984. 
proposed  respondent  CCM  was  a 
wholly-owned  subsidiary  of  KOI.  Since 
April  1, 1984,  proposed  respondent  CCM 
has  been  a  wholly-owned  subsidiary  of 
Contour  Chair-Lounge  Co.,  Inc.,  a 
Missouri  corporation  whose  common 
stock  is  wholly  owned  by  proposed 
respondent  Stanley  Kraftsow. 

The  principal  office  and  place  of 
business  of  the  two  corporate  proposed 


respondents  is  1726  Winchester  Road. 
Bensalem.  PA  19020. 

Proposed  respondent  Stanley 
Kraftsow  ("Kraftsow")  is  an  individual 
and  is.  and  for  some  time  past  has  been, 
the  principal  officer  and  director  of 
proposed  respondents  CCM  and 
Craflmalic/Contour.  Proposed 
respondent  Kraftsow  was  also  the 
print  ipal  officer  and  director  of  CJontour 
and  KOI  during  their  existence. 
Proposed  respondent  Kraftsow  also  is 
and  has  been  the  sole  shareholder  of 
proposed  respondent  Craflmatir  / 
Contour  and  of  Contour  Chair-Lounge 
Co..  Inc.  Individually,  or  in  concert  with 
others,  he  has  directed,  controlled  and 
formulated  the  business  practices  of 
proposed  respondents  Craftmatic/ 
Contour  and  CCM.  and  of  Contour  and 
KOI  during  their  existence,  including  the 
acts  and  practices  alleged  in  this 
complaint.  Mis  business  addres«  is  the 
same  as  that  of  the  corpor.ile 
respondents.  Mis  residential  addiess  is 
120  Surrey  Road.  Melrose  Park.  PA 
19126. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps: 

(b)  The  requirement  tliat  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(( )  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  enl«red  pursuant  to 
this  agreement:  and 

(dj  All  claims  under  the  Fqual  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accf-ptcd  by  the  Commissirm.  If  this 
agreement  is  accepted  by  the 
Commission  it.  together  with  the  draff  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 

w  ithdraw  its  acceptance  of  this 
agreement.and  so  notify  the  proposed 
repondents.  in  which  event  the 
Commission  will  take  such  action  as  it 
may  consider  appropriate,  or  the 
Commission  may  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as 
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alleged  in  the  draft  of  complaint  here 
attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (a)  issue  its  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disponsition  of  the  proceeding,  and  (b) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondents'  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agrt;ement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  responsenls  have  read  the 
proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued  they 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  the  law  for  each  violation  of  the 
order  after  it  becomes  final. 

Order 

The  definition  of  "commerce" 
contained  in  section  4  of  the  Federal 
Trade  Commission  Act,  15  U.S.C.  44, 
shall  apply  to  this  order. 

The  definitions  of  "written  warranty," 
"consumer,"  and  "consumer  product" 
contained  in  section  101  of  the 
Magnuson-Moss  Warranty  Act 
("Warranty  Act").  15  U.S.C.  2301,  shall 
apply  to  this  order  except  as  noted 
below. 

The  definitions  of  "consumer 
product,"  "written  warranty,"  "seller," 
"door-to-door  sale,"  and  "prospective 
buyer"  contained  in  the  Federal  Trade 
Commission's  Rule  on  Pre-Sale 
Availability  of  Written  Warranty  Terms 
("Pre-Sale  Availability  Rule"),  16  CFR 
Part  702,  implementing  section 


102(b)(1)(A)  of  the  Warranty  Act,  shall 
apply  to  Part  IV  of  this  order. 


It  is  ordered  that  respondents 
Craftmatic/Contour  Organization,  Inc., 
and  Craflmatic  Comfort  Mfg.  Corp., 
corporations,  and  Stanley  Kraftsow, 
individually  and  as  an  officer  and 
director  of  said  corporations,  their 
successors  and  assigns,  and  their 
officers,  agents,  representatitives,  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
distribution,  advertising,  offering  for 
sale  or  sale  of  any  bed  or  other 
consumer  product  in  or  affecting 
commerce,  do  forthwith  cease  and 
desist  from  representing,  directly  or  by 
implication,  that  any  such  product 
carries  a  written  warranty,  if  that 
warranty  is  offered  or  issued  by  anyone 
other  than  a  respondent,  its  successor  or 
assign,  without: 

a.  Disclosing,  clearly  and  prominently 
with  such  representation,  that  the 
warranty  is  not  offered  or  issued  by  any 
respondent,  its  successor  or  assign;  and 

b.  Identifying,  clearly  and  prominently 
with  such  representation,  who  does  offer 
the  warranty. 

//  f 

It  is  further  ordered  that  respondents, 
their  successors  and  assigns,  and  their 
officers,  agents,  representatives,  and 
employees,  directly  or  through  any 
corporation,  subsidiary!  division,  or 
other  device,  in  connection  with  the 
offering  or  issuance  of  any  written 
warranty  with  respect  to  any  consumer 
product  distributed,  advertised,  offered 
for  sale  or  sold  in  or  affecting  commerce, 
do  forthwith  cease  and  desist  from: 

a.  Denying  that  respondents,  their 
successors  and  assigns  are  responsible 
for  performance  of  such  written 
warranty;  and 

b.  Failing  to  honor  and  satisfy,  fully 
and  within  a  reasonable  time,  every 
valid  claim  arising  under  such  written 
warranty; 

Provided  that,  if  any  respondent,  its 
successor  or  assign  designates  any 
representative  to  perform  duties  under  a 
written  warranty,  that  respondent  or  its 
successor  or  assign  and  that 
representative  may  allocate  among 
themselves  costs  for  warranty 
performance  in  any  manner  consistent 
with  the  requirements  of  section  107  of 
the  Warranty  Act,  15  U.S.C.  2307,  but 
such  designation  or  allocation  shall  not 
relieve  respondents,  their  successors 
and  assigns,  and  their  officers,  agents, 
representatives,  and  employees  of  their 
direct  obligation  to  honor  and  satisfy, 
fully  and  within  a  reasonable  time. 


every  valid  claim  arising  under  the 
written  warranty,  and 

Provided  further  that,  if  any  such 
product  is  offered  for  sale  or  sold  with  a 
warranty  that  clearly  and  prominently 
identifies  that  selling  dealer  as  the  sole 
warrantor  obligated  to  honor  the 
warranty,  and  if  the  selling  dealer  for 
that  product  is  not  a  respondent,  its 
successor  or  assign,  then  this  provision 
of  the  order  shall  not  apply  to  that 
vv  irranty  on  that  product. 

/// 

It  is  further  ordered  that  respondents, 
their  successors  and  assigns,  and  their 
officers,  agents,  representatives  and 
employees,  within  thirty  (30)  days  after 
receiving  notice  of  a  request  for  such 
satisfaction,  shall  honor  and  satisfy  fully 
every  valid  claim  arising  under  any 
outstanding  written  or  implied  wamnty 
offered  or  issued  by  any  respondent,  its 
successor  or  assign  with  respect  to  any 
adjustable  bed  or  chair,  or  component  or 
accessory  thereof,  in  or  affecting 
commerce,  if  that  claim  was  originally 
lodged  with  any  distributor,  retailer  or 
respondent,  its  successor  or  assign, 
orally  or  in  writing,  prior  to  the  date  of 
service  of  this  order:  and,  upon 
concluding  reasonably  and  in  good  faith 
that  any  person  requesting  such 
satisfaction  for  such  a  claim  is  not 
entitled  to  all  or  part  of  the  relief 
requested  under  any  applicable  written 
or  implied  warranty,  and  upon  choosing 
to  deny  the  request  in  whole  or  in  part 
based  upon  such  conclusion,  shall  send 
to  the  requester  a  written  notice 
explaining  the  denial  and  the  reasons 
therefor  (a  signed  statement  from  the 
requester,  or  from  another  person  with 
such  knowledge,  that  such  claim  was 
lodged  prior  to  the  date  of  service  of  this 
order,  shall  be  sufficient  evidence  of 
such  lodging  for  purposes  of  this  order 
provision);  provided  that,  if  any 
respondent,  its  successor  or  assign 
designates  any  representative  to 
perform  duties  under  any  warranty,  that 
respondent  or  its  successor  or  assign 
and  that  representative  may  allocate 
among  themselves  costs  for  warranty 
performance  in  any  manner  consistent 
with  the  requirements  of  section  107  of 
the  Warranty  Act.  15  U.S.C.  2307,  but 
such  designation  or  allocation  shall  not 
relieve  respondents,  their  successors 
and  assigns,  and  their  officers,  agents, 
representatives,  and  employees  of  their 
direct  obligation  to  honor  and  satisfy 
claims  and  provide  notice  of  denials  as 
specified  herein. 

IV 

It  is  furtl^r  ordered  that  respondents 
their  successors  and  assigns,  and  **" ' 
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officers,  agents,  representatives,  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
distribution,  advertising,  offering  for 
Side  or  sale  of  any  consumer  product  in 
or  afk'cting  commerce,  do  forthwith 
cease  and  desist  from: 

a.  Failing  to  give  to  every  buyer  of  any 
such  consumer  product  in  a  door-to-do(»r 
siile.  prior  to  or  upon  execution  of  the 
Side,  a  copy  of  every  written  w  arranty 
offered  or  issued  with  respect  t(»  that 
consumer  product,  provided  that,  giving 
to  a  buyer  a  copy  of  a  sales  contract 
with  such  a  written  warranty  printed 
clearly  and  legibly  on  the  reverse  side, 
and  with  a  clear  and  prominent 
reference  on  the  face  to  the  warranty  on 
the  reverse  side,  shall  satisfy  this 
requirement  as  to  that  wiirranly  for  that 
buyer. 

b.  Disseminating  to  any  door-to-door 
seller  any  written  materials  intended  to 
be  shown  to  any  prospective  buyer  of 
any  such  consumer  product  in  a  door-to- 
tioor  sale  offer,  that  fail  to  contain: 

i.  Copies  of  every  written  warranty 
rffered  or  issued  with  respect  to  that 
consumer  product:  and 

ii.  A  clear  and  prominent  disclosure 
that  the  sales  representative  has  copies 
of  such  warranties,  which  may  be 
inspected  by  the  prospective  buyer  at 
.my  lime  during  the  sales  presentation. 

c.  Failing  to  comply  fully  with  the  Pre 
Sale  Availability  Rule,  as  amenchd  from 
lime  to  lime. 

I' 

It  is  further  ordered  that  resiumdents. 
tiu:ir  successors  and  assigns,  and  their 
officers,  agents,  representatives,  and 
emploj  ees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
*  other  device,  in  connection  with  the 
preparation,  approval  or  di.ssemination 
of  any  advertising  or  promotional 
material  that  is  mailed,  shippjd  or 
shown  to  any  consumer  and  that 
dtscfibes  any  written  warranty  offered 
or  issued  with  respect  to  any  consumer 
proiluct  distributed,  advertised,  offered 
for  sale  or  sold  in  or  affecting  commerce, 
ilo  forthwith  cease  and  desist  fron) 
fiiiling  to  disclose,  clearly  and 
prominently,  either: 

a.  The  nature  and  e\Unl  of  all 
material  limitations  and  exdusitms  of 
the  warranty,  including  any  requiremj-nl 
that  consumers  arrange  or  pi^y  any 
charge  for  shipping,  or  pay  a  servicer  or 
truck  travel  or  similar  chargi;.  in  order  to 
obtain  performance  under  the  w.irranty: 
or 

b.  The  following: 

i.  That  there  are  other  major 
limitations  and  exclusions  of  the 
warranty  and  that  customers  should 


consult  the  warranty  before  making  a 
purchase:  and 

ii.  Where  any  such  material  describes 
the  warranty  as  free  of  charge  for  parts 
and  labor  and  the  warranty  requires  an\ 
consumer  to  arrange  or  pay  any  charge 
for  shipping,  or  to  pay  a  servicer  or  truck 
travel  or  similar  charge,  in  order  to 
obtain  performance  under  the  warranty: 
the  fact  that  there  may  be  costs  for 
shipping  or  such  other  requirement 

17 

It  is  further  ordered  that  respondents, 
their  successors  and  assigns,  and  their 
officers,  agents,  representatives,  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  do  forthwith  cease  and 
desist  from  requiting  any  consumer  who 
purchased  any  adjustable  bed.  bed 
component,  or  bed  accessory  prior  to  the 
date  of  ser\  ice  of  this  order  to  arrange 
or  pay  any  charge  for  shipping,  or  to  pa\ 
any  servicer  or  truck  travel  or  similar 
charge,  in  order  to  obtain  performance 
under  any  written  warranty. 

17/ 

It  is  farther  ordered  that  respondents 
shall,  within  thirty  (30)  days  of  the  date 
of  service  of  this  order,  send  to  each 
( urrent  distributor  and  retailer  of 
respondents"  consumj-r  products,  a  copv 
of  this  order  together  with  the  attached 
notice. 

17// 

It  is  further  ordered  lh.it  respondents 
•ind  their  successors  and  assigns  shall 
maintain  for  at  h-ast  four  (4)  years  sifter 
the  date  of  each  record's  generation,  and 
upon  request  shall  mske  available  to  the 
I  ederal  Trade  Commission  for 
inspection  and  copying,  the  following 
records  as  to  each  consumer  who 
purchases  a  consumer  product  w  ith  a 
written  warranty  (<ffered  or  issued  by 
any  respondent,  its  successor  or  assign 
or  its  officer,  agent,  representative  or 
employee,  directly  or  through  any 
corporation.  sid)sidii!rv.  tliv  ision  or 
other  device: 

a.  The  name  and  address  of  the 
ccmsumer 

b.  The  name  of  the  dealer  from  whom 
the  product  is  pun  based:  and 

r.  For  each  request  for  serv  ice  or  other 
action  under  any  such  written  warranty 
or  under  any  implied  warranty,  and  for 
each  complaint  concerning  any  such 
written  warranty  or  any  implied 
warranty,  whether  submilled  in  writit>g 
or  orally: 

i.  A  description  of  the  problem,  the 
action  requested,  the  firm  or  firms 
receiving  the  re(|uesl  or  complaint,  and 
the  dale  or  dales  of  receipt; 


ii.  A  c(»py  or  description  of  all  replies 
given  to  the  request  or  complaint,  and 
by  whom:  a  description  of  all  acti(ms 
taken,  and  by  whom,  in  response  to  the 
request  or  complaint;  and  the  date  of 
each  such  reply  and  of  each  such  action: 

iii.  A  desc  riplion  of  any  pa>  ment 
sought  from  a  consumer,  the  reason  foi 
seeking  the  payment,  and  the  amount 
received  from  the  consumer,  if  any:  and 

iv.  Any  later  service  requested  or 
complaint  made  by  or  on  behalf  of  the 
consumer  concerning  the  product. 

/\ 

It  is  further  ordered  that  respondents 
shall  distribute  a  copy  of  this  order  to  all 
of  respondents'  divisions  and  to  all 
present  and  future  officers,  agents, 
representatives,  and  employees  of 
respondents  having  responsibilities  with 
respect  lo  the  subject  matter  of  this 
ord(  r. 


It  is  further  ordered  that  tht  coipoiale 
respondents  shall  notify  the  Commission 
at  least  thirty  (^10)  days  prior  to  any 
propt>sed  change  such  as  dissolution, 
assignment  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries  or  any  other  change  in  the 
corpor.ite  respondent  which  may  affect 
compliance  obligations  arising  out  of  th.- 
order 

.\7 

It  is  further  ordered  that  respondent 
Stanley  Kraftsovv  shall  promptly  notify, 
as  described  herein,  the  Commission  of 
any  disconlinuanre  of  his  present 
business  or  empli>ymenl  and  of  his 
affiliation  with  any  new  business  or 
employment,  and  that.  for<i  period  of 
ten  (10|  years  from  the  date  of  servit;e 
on  him  of  this  oriler,  respondent  Stanley 
kra'flSDW  shall  promptly  notify,  as 
described  herein,  the  Commission  of 
each  affilii.tion  with  a  new  business  or 
employment  whose  activities  inc  hide  the 
offering  or  issuance  of  written 
warranties,  or  of  his  affiliation  with  anv 
n»  vv  business  or  emplov nient  in  which 
l:is  (>wn  duties  and  resp(»nsibilities 
involve  offering  or  issuance  of  written 
wi'ir.inties.  Such  notice  shall  include 
respoTulent  SUmley  Kraftsovv's  new 
business  address  iuul  a  statement  of  lh»- 
natuie  of  the  business  or  employment  in 
which  respondent  Kraftsow  is  newly 
«-ng.iged  as  well  as  a  description  of 
respondent  Kraftsows  duti(?s  and 
responsibilities  in  connection  with  the 
business  or  employment. 
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must  be  sure  to  make  these  disclosurns 
in  every  sales  call. 


XII 

It  is  further  ordered  that  respondents 
shall,  within  sixty  (60)  days  after  service 
upon  them  of  this  order,  file  with  the 
Commission  a  report,  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  they  have  complied  with  this 
order.  ] 

Attachment  to  Order 

To  All  Our  Distributors  unJ  Dealers 

Craftmatic  has  recently  signed  an 
agreement  with  the  Federal  Trade 
Commission  concerning  our  warranty 
policies.  A  copy  of  that  agreement  is 
attached  for  your  information.  The 
discussion  below  summarizes  the 
agreement  and  tells  you  how  the 
agreement  affects  you. 

Warranty  Performance  on  Warranties 
now  in  the  Field 

We  have  agreed  that  we  are 
responsible  for  making  sure  these 
warranties  are  fully  and  promptly 
honored,  even  where  one  of  you  has 
sold  the  product.  Under  the  terms  of  our 
arrangement  with  you,  you  are 
responsible  for  providing  full  and 
prompt  performance  of  these  warranties. 
You  should  understand  that  when  you 
handle  these  warranties,  you  do  so  as 
our  representative,  and  we  are  required 
to  make  sure  they  are  handled  properly. 
We  will  keep  you  informed  of  all  our 
policies  and  procedures  for  handling 
claims  for  those  warranties. 

We  have  also  agreed  to  make  sure 
(hat  any  outstanding  warranty  claims 
from  any  of  your  customers  are  properly 
taken  care  of  within  30  days  after  we 
learn  of  such  a  claim.  Please  help  us 
handle  these  claims,  fur  any  customer  in 
your  area. 

In  addition  we  have  agreed  that 
certain  records  about  warranty 
performance  under  the  outstanding 
Craftmatic  warranty  will  be  kept.  You 
need  to  keep  these  records  for  your 
customers  who  receive  that  warranty. 
We  are  sure  that  these  records  will 
assist  you  in  performing  under  the 
warranty  and  accounting  for  your 
performance  should  that  ever  become 
necessary.  As  to  each  customer  you 
have  sold,  please  keep: 

The  customer's  name  and  address. 

A  record  of  each  request  for  service  or 
other  action  under  warranty,  and  of 
each  warranty  complaint,  regardless  of 
whether  it  is  made  orally  or  in  writing, 
including: 

A  description  of  the  problem,  what  the 
customer  asked  for.  and  the  date  you 
received  the  request  or  complaint; 

A  copy  or  description  of  every  reply 
made,  and  the  date; 


A  description  of  every  action  taken 
about  the  matter,  and  the  date; 

Any  charge  (whether  or  not  collected): 
the  reason  for  the  charge  and  the 
amount  collected; 

If  the  request  or  complaint  was 
received  or  handled  in  any  way  be 
Craftmatic  (Pennsylvania)  or  any  other 
firm,  similar  records  of  such  receipt  and 
handling;  and 

Any  later  request  for  service  or 
complaints  by  or  on  behalf  of  that 
customer. 

Keep  in  the  file  any  letters  you  receive 
and  a  copy  of  any  letter  you  send. 

Issuance  of  Future  Warranties 

As  you  know,  under  our  agreement 
with  you,  you  have  always  been 
responsible  to  your  customers  for  full 
and  prompt  performance  of  their 
warranties.  We  have  decided  that  in  the 
future  any  warranties  on  the  products 
you  sell  will  clearly  states  they  are 
offered  not  by  Craftmatic  but  by  you. 
You  will  be  responsible  to  your 
customers  for  performance  of  those 
warranties.  We  will  only  warrant  the 
products  we  sell  to  our  retail  customers. 

We  plan  to  rewrite  the  warranty  to 
make  it  clear  that  the  warrantor,  the 
only  Hrm  obligated  to  honor  the 
warranty,  is  the  selling  dealer  in  each 
case.  A  sample  copy  of  the  revised 
warranty  document  is  enclosed. 

Of  course,  if  you  have  a  problem  with 
d  claim  for  warranty  performance  that 
you  cannot  handle  comfortably,  please 
feel  free  to  contact  us.  We  will  still  do 
our  utmost  to  help  you  resolve  the 
problem. 

We  also  suggest  that  you  continue  to 
keep  records  like  those  described  above 
fur  customers  to  whom  you  offer  your 
warranty.  Such  records  can  assist  you  in 
ongoing  performance  of  your  warranty. 

Warranty  Availability  Beforv  Sale 

We  have  agreed  to  give  a  copy  of  our 
warranty,  at  the  sales  presentation,  to 
every  customer  who  buys  from  us. 

We  have  also  agreed  to  include  a 
copy  of  our  warranty  in  every  pitch 
book  we  send  you,  and  to  add  to  the 
sales  pitch  and  sales  materials  we  send 
you  a  statement  that  the  warranty  is 
available'  for  customers  to  read  before 
buying  our  products.  You  should  know 
that,  under  federal  law,  door-to-door 
sellers  must  bring  copies  of  any 
warranties  on  the  products  they  sell  to 
the  sales  presentation,  and  must 
disclose,  both  orally  and  in  any  written 
m.aterials,  that  the  customer  can  read 
the  warranties  before  buying.  We  have 
enclosed  revised  sales  materials  that 
include  the  statement  and  the  warranty 
itself.  You  should  let  us  know  how  many 
sets  of  materials  you  need.  Also,  you 


Advertising  and  Brochure 

We  are  revising  our  advertisements 
and  sales  materials  to  delete  any 
impression  that  we  offer  a  warranty  on 
the  products  sold  by  selling  dealers 
other  than  us.  We  have  agreed  that,  if 
we  make  any  reference  in  these 
materials  to  a  warranty,  we  will  make  it 
clear  who  actually  gives  the  warranty. 
You  should  be  careful  also,  in  your  sales 
presentations,  not  to  let  your  customers 
tliink  that  the  warranty  is  from 
Craftmatic. 

Also,  we  have  agreed  that,  if  we 
discuss  a  warranty  in  our  brochure.  New 
Dimensions  in  Bedroom  Luxury,  we  will 
disclose  any  warranty  term  requiring 
customers  with  warranty  claims  to 
return  the  defective  part  at  their  cost. 
This  would  apply  to  any  other  mailer 
that  discuss  a  warranty  as  well.  We 
have  enclosed  samples  of  the  revised 
brochure. 

Transportation  Charges 

We  have  agreed  not  to  charge  for 
transportation  or  truck  travel  for  any 
warranty  service  needed,  for  beds  now 
in  the  field.  Since  you  do  warranty 
service  under  our  old  warranty,  this 
means  that  you  will  not  be  able  to  make 
those  charges  either.  Beds  sold  after  the 
date  of  this  agreement  are  not  subject  to 
this  restriction. 


(signature) 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
concent  order  from  Craftmatic/Confour 
Organization,  Inc.,  Craftmatic  Comfort 
.Manufacturing  Corporation,  and  Stanley 
Kraftsow. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreeemnt  or  make 
final  the  agreement's  proposed  order. 

The  named  companies  designed, 
formerly  manufactured,  and  now 
wholesale  and  retail  the  Craftmatic 
electric  adjustable  bed.  They  are  the 
largest  sellers  of  electric  adjustable  beds 
for  residential  use.  These  are  beds 
whose  head  and  foot  can  be  raised  by 
pushbutton  operation. 
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The  individual  nnnied.  Stiinley 
KnJtsow.  is  and  has  bren  the  prtsidi-nt. 
dirortor,  and  owner  of  the  nann^d 
companies.  The  complaint  allegirs  that 
the  three  respondents  have  c  oop<Tate<l 
as  a  sinjtie  business  entity  in  the 
adjustable  bed  business  and. 
specincally.  in  the  practi«;s  cited  in  the 
ccimplaint. 

The  Commissitin  con^piaiat  all»'};es 
that  the  respondents  issui^d  vvi<rranties 
both  to  its  retail  customers  ;ind  to 
buyers  through  distributors,  but  that  on 
many  occasions  it  failed  and  nfiised  to 
honor  its  warranties  fully  and  p'c>nptly 
to  the  distributors'  customers.  The 
ccimpluint  also  alleges  that  on  man> 
occasions  the  respondents  denied  that 
they  were  responsible  for  the  warrantii-s 
tit  those  customers,  although  in  f.u  t. 
under  section  107  of  the  Maginison-Moss 
Warranty  Act  and  other  laws,  they  are 
responsible  for  those  warranties.  The 
complaint  states  that  such  prHctices 
violate  section  5(a)  of  the  Fedcnd  Trade 
Commission  Act. 

The  complaint  also  alli  g*-s  that  on 
m;.ny  occasions  the  respondents  failed 
t«i  make  their  warranty  available  to  their 
re'.iil  customers  as  required  by  the 
Commission's  Rule  on  J*re-Sale 
Availability  of  Warranties  (lb  CVR  Part 
"(C).  implementing  the  M;!nnust>n-.Moss 
Warranty  Act.  The  respondents  also 
failed  on  many  occas!(»ns  to  provide 
jiistsributors  with  copies  of  the  warranty 
as  necessary  for  the  distributors  tf»  meet 
their  obligations  under  the  same  Rule. 
;;ccording  to  the  complaint.  Such  failiues 
vioi.ite  the  Warranty  Pre-Salc 
Availability  Rule,  the  Warranlv  Ai  t.  and 
se(  tion  5(a)  of  the  Federal  Trade 
Commission  Act. 

In  addititm.  the  complaint  alleges  thai 
the  respondents'  promotitnial  broc  hun; 
ap.d  other  materials  misrepri-senlcd  the 
terms  of  the  warranty  offeieil. 
Spec  incally.  the  complaint  alleges,  those 
materials  purported  to  dis(  lose  all  the 
maj»)r  terms  of  the  mattress  warrant) 
I'ut  failed  to  disclose  the  warranty's 
shipping  requirement:  that  customers 
nnipl  return  a  defective  mattress,  at  th«'ir 
own  cost,  for  warranty  serv  ice. 

The  agreed  upon  ordir  would  retjuire 
the  respondents  to  cease  denying  their 
responsibility  for  warranties,  and  to 
honor  their  warranty  fully  and  promptly 
The  respondents  would  also  be  requir«'d 
to  resolve  every  outstanding  claini. 
w  ithin  30  days  of  its  being  brought  to 
their  attention,  by  honoring  the  claim  if 
it  is  valid  and  by  notifying  the  claimant 
if  they  believe  in  good  faith  that  the 
cltiim  is  invalid.  In  addition,  the 
reptmdents  would  be  required  to  keep 
specific  records  of  their  warranty 
performance.  Also,  if  a  respondent  were 
to  make  any  representation  that  any  of 


the  respondents*  products  is  warranted, 
where  the  warranty  was  not  from  any  of 
the  respondents,  they  would  bf 
obligated  to  make  it  clear  that  the 
warranty  is  not  theirs,  and  explain  whu 
actually  offers  the  warranty. 

The  order  would  also  requirj*  the 
respcmdenfs  to  give  a  copy  of  any 
applicable  warranty,  prior  to  or  upon 
purchase,  to  each  consumer  purchaser  at 
retail  from  a  respondent.  The 
respondents  would  also  be  obligated  to 
include  the  warranty  in  point-of-sale 
materials  supplied  to  distributoi.s.  and  to 
crmiply  with  the  VV;irranty  l*re-S<ile 
Availability  Rule.  In  addition,  the 
respondents  could  not  require  any 
customer  st?eking  warranty  service 
under  an  outstanding  warranty  to 
arrange  (tr  pay  for  shipping  or  similar 
service. 

Final!) .  the  respondents  would  be 
required  to  make  certain  disclosures  i! 
they  advertise  a  warranty  without 
disclosing  all  its  material  terms.  A 
shipping  or  similar  requirement  would 
Ih*  considered  «  material  term  in  this 
case.  Any  advertisement  making  su(.h  a 
partial  disclosure  would  require  a 
further  disclosure  that  not  all  the  maior 
warranty  terms  are  stated,  and  that 
consumers  should  st'e  the  warranty 
itself.  Also,  if  such  a  partially  disclo.Hed 
warranty  with  a  shipping  or  similar 
require  meni  were  described  as  free  of 
charge  for  parts  and  lalntr,  the 
respondents  would  be  required  to 
disclose  specifically  that  therr-  maj  bi- 
costs  for  that  requirement. 

The  respondents  would  send  notices 
to  their  distributors  e:\plaining  how  the 
order  would  affer.t  them. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  inlerpretaticm  of 
the  agreement  and  proposed  order  or  to 
mcnlidy  in  any  wa>  their  terms. 
Emily  H.  Rork. 
S»  ( ,'f  Uiiy 

jKR  D«.t.  85-li;i1  riled  1-I4-»C.;  8:45  j.m| 
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POSTAL  SERVICE 

39  CFR  Part  10 

Proposed  Express  Mail  International 
Service  to  Denmark.  Portugal,  Turkey 
and  United  Arab  Emirates 

agency:  Postal  S«'rvice. 
ACTION:  f^oposed  rule. 

SUMMARY:  Pursuant  to  agreements  with 
the  postal  administrations  of  Denmark. 
Portugal.  Turkey  and  United  Arab 
Emirates,  the  Postal  Se-rv  ice  intends  to 


liegin  FIxpress  Mail  Internatiemal  Service 
with  these  coiuitries  at  postage  rates 
indicated  in  the  tables  below.  The 
proposed  services  are  scheduled  to 
begin  em  March  21.  1«»r». 

DATE:  r.c»mnu'nts  must  ber  re'e:eive'd  em  e»i 
before  February  14.  11>85. 

f OR  FURTHER  INFORMATION  CONTACT: 

I.ecn  U.  I't  ilii;ri  |^02|  245-4414. 

ADDRESS:  Written  comments  should  be 
direc  ted  to  the  Cene-ral  Manager.  Rate- 
Development  Division.  Office  of  Rate.-s. 
Rate-s  and  Classification  Department. 
U.S.  Postal  Se  rvice.  Washington.  D.C. 
2tt::ti(>-r.:tr>(l.  Copies  of  all  written 
comments  will  be-  available  for  public: 
inspee:tion  and  photocopying  between  9 
a.m.  and  4  p.m..  Monday  through  Friday, 
in  room  WCO.  475  l.'Enfant  Plaza  West. 
SW..  Washingtcm.  DC  202GO-5350. 

SUPPLEMENTARY  INFORMATION:  1'he 
liiti  Illation, il  Miiil  Manual  is 
inc.ctrporiited  by  reference  in  the  Code  of 
Federal  Regulations.  TO  CFR  10.1. 
Additions  to  the-  manual  concerning  the 
prciposed  new  service,  ine  hiding  the  rate- 
tables  reprenluced  ht;low.  will  be  made 
in  due  course.  Accordingly,  although  3U 
U.SC.  407  does  not  require  advanc:e 
notice  and  the  opportunity  for 
submission  of  c:omments  on 
inte-rnational  servic:e.  and  the  provisions 
e)f  the  Administrative  Procedure  Act 
re-gardiiig  proposed  rulemaking  I.";  U.S.C. 
5:.;i|  do  not  apply  (.^9  U.S.C.  410  |a||.  the 
Postal  SeTv;e:c  invites  interested  persons 
to  submit  writte  n  data,  views  or 
arguments  concerning  the  propose;el 
F.Kpre-ss  .Mail  International  Servie:e  to 
Denmark.  Portug.d.  Turkey  and  Unite>d 
Arab  Fmirates  at  the  rates  indicated  in 
the  table's  beleivv 

List  of  Subiects  in  39  CFK  Part  10 

I*!"*.?.!!  5HTiicr  Foreign  re.liilions. 

DCKMARK 
ii-tmi^mmt  meomalionai  service] 


St-'VtP  '  • — up  lo  ano 

■nc!uUK)g 


P<xnd» 


_.r"ri_i 


111 

11. 
ta 

13 
14 
15 

16 

le 


Raw 


JOiOO 

35  90 

40  80 

45  70 

5060  I 

55.50 

60  40 

65  30 

70  20 

7f.  10 

60  00 

84  90 

e^bO 

94  70 

9^60 
IC4  50 
109  40 
11430 
11920 


On  dsmanfl  scvice "-  nt-  Ir 
and  Klckxtmg 


Poundi 


1 

2  . 

3.. 

* 

5. 

6. 

!•'■ 

9... 

10  .. 

11  .. 
12 

'  13... 
I  14 

il5.. 

jie. 

I  17   . 

is. 

19.. 


124  to  i>  20 


.;..:.  '.I 


Ratr 


S23  0e> 
27  90 
32» 
37  70 
4200 
47.50 
9240 
57.30 
•2.20 
67  10 
7200 
7090 
8160 
06  70 
0100 
90.S0 
101.40 
10030 
It120 
•1R10 


Custom  & 
sannce  '  '— 

includ 


Custom  (lesigr 
'  '—up  lo  arv 
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Denmark— Ckjniinued 

(Express  mai<  mtemationBl  service] 


Custom  designed 

service  '  '—up  U)  and 

including 


Pound* 


21 

22 __ 

23 

24 

25 , 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 


Rate 


129 
133 
138 
143 
148 
153 
158 
163 
168 
173 
178 
187 
187 
192 
197 
202. 
207 
212 
217 
222 
227 
231 
236 
241 


00 
90 
80 
70 

.60  1 
.50  1 
.40 
.30  I 
20| 
10  I 
00 
90  I 
80, 
70  I 
60  i 
SO 
40  i 
30  I 
.20 
10  1 
00 
90 
80 
70 


On  demand  service  '—tip  to 
and  indudrng 


Pounds 


21  .. 
22.. 

23.. 
24.. 

25. 

26... 

27., 

28.. 

29... 

30.. 

31  .. 

32... 

33  . 

34. 

35... 

36... 

37. 

38... 

39. 

*... 

41... 

42... 

43.. 


Rale 


_L 


12100 
12590 
130  80 
135  70 
140  60 
14550 
150  40 
155  30 
16020 
16510 
170  00 
174  90 
17980 
184  70 
189  60 
194  50 
199  40 
204  30 
209  20 
214  10 
219  00 
223  90 
22880 
233.70 


'  Rates  in  ttns  table  are  applicable  to  each  p«ce  of 

Irternalional  Cuslom  Designed  Express  Mac!  shipped  under  a 
Sorvice  Agreement  providif>g  tor  lender  by  tfve  customer  at  a 
de:>ignated  Post  Otfice 

'  Pickup  IS  available  uryjer  a  Senrve  Agr<»<?ment  (or  an 
added  chagre  ol  $5  60  tor  each  picHup  stop,  regarjiesa  ot 
ifio  number  ol  pieces  picked  up  OorTKKtic  and  Irlemational 
Enpress  Mail  picked  up  together  under  the  same  Servii^ 
Agreement  incurs  or^y  one  pickup  charge 

Portugal 

(Eipress  mad  imemation«l  sennce) 


Custom  designed  service 
I  > — yp  to  and  including 

Pounds  Rate 


On  demand  service  ' — up  to 
ana  including 


1... 

2.... 

3  . 

4 

5 

6  . 

7... 

8  .. 

9... 

10. 

11. 

12 

13 

14  . 

15 

16 

17.. 

18 

19.. 

20 

21 


S31 
34 
36 
42 
46 
50 
53 
57. 
61 
65 
69 
72 
76 
80 
64 
88 
91 
95 
99 

103. 

107 


00 
80 
60 
40 
20 
00 
80 
.60 
40 
20 
00 
80 
60 
40 
20 
00 
80 
60 

20  I 

ooi 


Itounda 


1 

2 

3 

4  .... 
5... 

6 

7 

8 

9.... 

10 

11  . 

12.. 

13... 

14... 

13... 

16 

17.. 

16.. 

19... 

20  . 

21  . 


Rate 


$2300 
26  80 
30.60 
34  40 
38  20 
42  00 
45  80 
49  60 

'53  40 
S7  20 
6100 
64  80 
6660 
7240 
76  20 
BO  00 
S3  BO 
87  60 
91  40 
95  20 
99  00 


Portugal— Continued 

(Express  mail  international  service] 


1 

Custom  designed  service 
'  '—up  to  and  including 

On  demand  service  '—up  to 
and  Including 

Pounds 

Rate 

Pounds 

Rate 

22 

110.60 
114  60 
118  40 
122.20 
12600 
12980 
133.60 
137.40 
141.20 
14500 
146.80 
152  60 

22. 
71 

.....I - 

1 

10280 

23 

10660 

24 

24.. 
25.. 
76 

■::i:: 

110  40 

25 _ 

114  20 

26 

11800 

27 „ 

27. 
76 

121  80 

28 

12560 

29 

29. 
30.. 
31  . 
32.. 
33 

12940 

30 _ 

13320 

31  

137  00 

32 

140  80 

33 

144  60 

■Rates  in  tfiis  table  are  applicable  to  e?cn  p^ece  of 
International  Custom  Designed  Express  Maii  «i'  ipped  urxier  a 
Sennce  Agr.^ement  providing  lor  tender  by  the  customer  at  a 
designated  Post  Ollice 

'Pici-up  IS  available  under  a  Sennoe  Agreement  (or  an 
added  charge  ot  S5  60  for  each  pickup  stop,  regardless  ol 
the  numtjer  ot  pieces  picked  up  Domestic  and  International 
Express  k^ail  picked  up  together  under  Uw  same  Servce 
Agreement  incurs  only  one  pickup  chari|3. 


Turkey     ' 

(Express  mail  international  service] 


Custom  desig 
service  '  '— weign 

ined 
not  over 

On  demand  seriace  '— 
mieight  not  over 

Pounds 

Rate 

Pounds 

Rate 

1 

$3100 

35  90 

40.80 

4570 

50  60 

55  50 

6040 

65.30 

7020 

75  10 

80.00 

64  90 

89.80 

94  70 

9960 

104.50 

109.40 

114  30 

119.20 

124.10  1 

12900  i 

133  90! 

1 

$23  00 
27  90 

2 

2... 

1. 

3 

3 

32.60 

4 J 

37  70 

5 

6 

5 „ 

6 

42  60 

47  50 

7 _ „ 

7 

52  40 

6 

8... 
9 

57  30 

9 

62  20 

10 

10. 

11  . 

12. 

13.. 

14.. 

15 

16.. 

17. 

18. 

19.. 

20.. 

21  . 

22 

67  10 

11 

1 

72  00 

12 

76  90 

13 

61.80 

14 

15 

86.70 
91  60 

16 

aRso 

17 

101  40 

18 „ 

19 

10630 

111  ?n 

20 „... 

116.10 
171  no 

21 

22 

175  40 

■  Rates  in  this  table  are  applicable  to  each  piece  of 
International  Custom  Designed  Express  f^aii  shipoed  under  a 
Service  Agreement  providing  tor  tender  by  the  r^ustomer  at  a 
designated  Post  Office 

'Pickup  IS  available  under  a  Service  Aijreement  for  an 
a<Jded  charge  of  $5  60  for  each  pckup  slop,  regar.^less  of 
ttie  numtier  of  pieces  picked  up  Domestic  and  International 
Express  Mail  picked  up  togettier  uf>der  trie  same  Service 
Agreement  ir>curs  only  one  pickup  charge 


United  Arab  Emirates 

(Express  mall  international  service] 


Custom  designed 

service '  '—up  to  and 

Including 

On  demand  service'— up  to 
and  including 

J 

Pounds 

Rate 

Pounds 

Rate 

1 

$31.00 

35.90 

40.80 

45  70 

50  60 

56.50 

60.40 

65.30 

70  20 

75.10 

80.00 

84.90 

89.80 

94.70 

99.60 

104.50 

10940 

114  30 

119.20 

12410 

129  00 

133  90 

138  80 

143.70 

148.60 

153  50 

158.40 

163  30 

16820 

17310 

178  00 

182.90 

187  80 

1    

S2300 
27.90 

2 

3 

3 

32.80 

4 

4 

37.70 

5 

5 

42.60 

7 

6 

6 

47.50 
52.40 

57.30 

9 

9 

62.20 

10 

10 

67.10 

11 

11 _ 

12 

7200 

12 

76.90 

13 

13 

81.80 

14 

14 

15 „_ 

16 

17 

8670 

IS 

91.60 

16 _... 

17 

96.50 
101.40 

18     

18 

19 

106.30 

19 

111.20 

20 

20 

116  10 

21 _.... 

21 „. 

12100 

22 

22 

125.90 

23 „ 

24 „ 

25 

23 

25    . 

13080 
135.70 
14060 

26 

26    . 

145  50 

27 

27 

28 

15040 

26 

155  30 

29 __ 

29  

160  20 

30 

31 

32 

30 —   ...    „ 

31 „. 

32     .     . 

16510 
170  00 
174  90 

33 

33 

179  80 

■  Rates  in  ttvs  table  are  applicable  to  each  piece  o< 
International  Custom  Designed  Express  Mail  slipped  under  a 
Service  Agreement  providing  tor  lender  by  ttie  customer  at  a 
designated  Post  Offoce 

^  Pickup  is  availat;le  under  a  Service  Agreement  for  an 
added  charge  of  $5  60  for  each  pickup  stop,  regardless  of 
tfte  numt)er  of  pieces  picked  up.  Domestic  and  Internat-onai 
Express  Mail  picked  up  togett>er  urMer  the  same  Service 
Agreenrent  incurs  only  one  pickup  charge. 


An  appropiiate  amendment  to  39  CFR 
10.3  to  reflect  these  changes  will  be 
published  when  the  final  rule  is  adopted. 

(.39U.S.C.401.404.  407) 


VV.  .Mien  Sanders. 

Associate  General  Counsel.  Office  of  General 
Law  and  Administration. 

|FR  Doc.  85-1119  Filed  1-14-85:  8:45  am| 
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TNs  sectKjn  of  the  FEDERAL   REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  heanngs  and 
investigations,   committee  meetings,   agency 
decisions  and   rulings,   delegations  of 
auttKyity.   filing  of  petitions  and 
applications  and  ager>cy  statements  of 
organization  and  functions  are  examples 
of  documents  appeanng  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

Hop  Marketing  Advisory  Board;  Public 
Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92^26:  86  Stat. 
770).  notice  is  given  of  a  meeting  of  the 
Hop  Marketing  Advisory  Board  at  8:15 
a.m..  local  time,  January  23, 1985,  in 
Seattle,  Washington,  at  the  Westin 
Hotel. 

The  purpose  of  the  meeting  is  to 
discuss  marketing  policy,  and  related 
matters.  The  meeting  will  be  open  to  the 
public. 

The  Hop  Marketing  Advisory  Board  is 
established  under  Marketing  Order  No. 
991.  as  amended  (7  CFR  Part  991). 
regulating  the  handling  of  hops  of 
domestic  production.  The  marketing 
order  is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (Sees.  1-19,  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674). 

The  names  of  Board  members, 
agenda,  summary  of  the  meeting,  and 
other  information  pertaining  to  the 
meeting  may  be  obtained  from  Robert  H. 
Eaton.  Hop  Administrative  Committee. 
330  Dayton  Building.  838  SW.  1st 
Avenue.  Portland.  Oregon.  97204, 
telephone  (503)  224-1823. 

Dated:  January  10. 1985. 
Wiiliam  T.  Manley. 

Deputy  Administrator.  Marketing  Programs. 
[FR  Doc.  85-1144  Filed  1-14-85:  &45  am) 

MLUNG  COOC  3410-02-M 


Forest  Service 

Medicine  Bow  National  Forest  Grazing 
Advisory  Board;  Meeting 

The  annual  meeting  of  the  Medicine 
Bow  National  Forest  Grazing  Advisory 
Board  will  be  February  22. 1985,  at  10 
a.m.  in  the  Medicine  Bow  National 


Forest  Supervisor's  Office.  605  Skyline 
Drive.  Laramie,  Wyoming. 

The  agenda  for  the  meeting  will 
include:  (1)  Accepting  new  board 
members;  (2)  acquaint  new  members 
with  the  function  of  the  Board;  (3) 
recommendations  concerning  the 
development  of  allotment  management 
plans  and  the  utilization  of  range 
betterment  funds:  (4)  location  and 
agenda  for  the  summer  toun  and  (5) 
amend  by-laws  regarding  election  of 
board  members. 

The  meeting  will  be  open  to  the 
public.  Persons  who  wish  to  attend  and 
participate  should  notify  Ladd  Frary 
(307/745-6971)  Laramie.  Wyoming,  prior 
to  meeting.  Public  members  may 
participate  in  discussions  at  any  time 
during  the  meeting,  or  may  file  a  written 
statement  following  the  meeting. 

Dated:  January  7, 1985. 
Sonny  J.  O'Neal. 
Forest  Supervisor. 
|FR  Doc.  85-1127  Filed  1-14-85;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
Office  of  the  Secretary 
Economic  Advisory  Board;  Meeting 

Pursuant  to  the  provisions  of  section 
10(a)  (2)  of  the  Federal  Advisory 
Committee  Act,  as  amended,  5  U.S.C. 
App.  (1976).  notice  is  hereby  given  that 
the  meeting  of  the  Department  of 
Commerce  Economic  Advisory  Board 
will  be  held  on  Monday,  February  4, 
1985,  from  9:30  a.m.  to  4:00  p.m.  in  Room 
4830,  Herbert  C.  Hoover  Building.  14th 
Street  and  Constitution  Avenue,  NW.. 
Washington,  D.C.  20230. 

The  Board  was  established  by  the 
Secretary  of  Commerce  on  January  13. 
1967.  The  purpose  of  the  Board  is  to 
advise  the  Secretary  of  Commerce  on 
economic  policy  issues.  The  intended 
agenda  for  this  meeting  is  as  follows: 

•  A  review  of  the  economic  outlook 
by  major  sector. 

•  A  discussion  of  the  outlook  for 
prices  and  employment  and  of  strategies 
for  sustaining  noninflationarj'  economic 
growth. 

A  limited  number  of  seats  will  be 
available  to  the  public  on  a  first-come. 
first-ser\'ed  basis.  Public  participation 
will  be  limited  to  requests  for 
clarification  of  items  under  discussion. 


Additional  statements  or  inquiries  may 
be  submitted  to  the  chair  before  or  after 
the  meeting.  Copies  of  the  minutes  will 
be  available  on  request  30  days  after  the 
meeting. 

Additional  information  concerning 
this  meeting  may  be  obtained  by 
contacting  Mrs.  Virginia  R.  Marketti. 
Office  of  the  Under  Secretary  for 
Economic  Affairs,  Room  4836, 
Department  of  Commerce,  Washington. 
DC.  20230  (202)  377-3523. 

Dated:  Ianuar>'  10.  1985. 
Sidney  L  Jones. 

Under  Secretary  for  Economic  A  ffairs. 
[FR  Doc.  85-1116.  Filed  1-14-85:  8:45  am) 

BILLING  COOE  351»-1S-« 


Travel  and  Tourism  Administration 

Travel  and  Tourism  Advisory  Board; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  5 
U.S.C.  (App.  1976)  notice  is  hereby  given 
that  the  Travel  and  Tourism  Advisory 
Board  of  the  U.S.  Department  of 
Commerce  will  meet  on  February  7, 
1985,  at  9:30  a.m.,  in  Room  4830  of  the 
Main  Commerce  Building,  14th  and 
Constitution  Avenue.  NW..  Washington, 
DC.  20230. 

Established  March  19, 1982,  the  Travel 
and  Tourism  Advisory  Board  consists  of 
15  members,  representing  the  major 
segments  of  the  travel  and  tourism 
industry  and  state  tourism  interests,  and 
includes  one  member  of  a  travel  labor 
organization,  a  consumer  advocate,  an 
academician  and  a  financial  expert. 

Members  advise  the  Secretary  of 
Commerce  on  matters  pertinent  to  the 
Department's  responsibilities  to 
accomplish  the  purpose  of  the  National 
Tourism  Policy  Act  (Pub.  L.  97-63).  and 
provide  guidance  to  the  Assistant 
Secretary  for  Tourism  Marketing  in  the 
preparation  of  annual  marketing  plans. 

Agenda  items  are  as  follows: 

I.  Call  to  Order 

II.  Approval  of  the  Minutes 
Hi.  Old  Business 

A.  Update  on  Automated  System 

B.  Tourism  Policy  Council 

C.  Approval  of  1984  Annual  Report 

D.  International  Marketing  Meeting 
IV.  New  Business 

A.  USTTA  Consumer  Surveys 

B.  Cooperative  Advertising  Theme 

C.  FY-1986  Marketing  Plan 
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V.  Election  of  Officers 

VI.  Adjournment 

A  limited  number  of  seats  will  be 
available  to  observers  from  the  public 
and  the  press.  The  public  will  be 
permitted  to  file  written  statements  with 
the  Committee  before  or  after  the 
<yneeting.  To  the  extent  time  is  available, 
the  presentation  of  oral  statements  is 
allowed. 

Karen  M.  Cardran,  Committee  Control 
Officer,  United  States  Travel  and 
Tourism  Administration.  Room  1865. 
U.S.  Department  of  Commerce, 
Washington,  D.C.  20230  (telephone:  202- 
377-0140)  will  respond  to  public 
requests  for  information  about  the 
meeting. 
Donna  Tultle. 

Under  Secretary  fur  Tro'.i^la^J  Tourism.  U.S. 
Department  of  Commerce. 
|FR  Doc.  85-1115  Filed  1-14-45:  8:45  ami 
Mixma  cooe  3sio-ii-« 


International  Trade  Administration 

IC-484-015) 

Tomato  Products  From  Greece;  Final 
Results  of  Administrative  Review  and 
Revocation  of  Countervailing  Duty 
Order 

agency:  International  Trade 

Administration/Import  Administration, 

Commerce. 

ACTION:  Notice  of  final  results  of 

administrative  review  and  revocation  of 

countervailing  duty  order. 

summary:  On  March  29, 1984,  the 
Department  of  Commerce  publishi'd  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  tomato  products  from  Greece.  The 
review  covers  the  period  January  1. 
1982,  through  December  31, 1982. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  After  review  of  all 
of  the  comments  received,  the  final 
results  are  the  same  as  the  preliminary 
results. 

On  October  29, 1984.  the  International 
Trade  Commission  notified  the 
Department  that  an  industry  in  the 
United  States  would  not  be  injured  by 
reason  of  imports  of  Greek  tomato 
products  if  the  order  were  revoked.  The 
Department  consequently  is  revoking 
the  countervailing  duty  order.  All  entries 
of  this  merchandise  made  on  or  after 
March  22, 1982,  shall  be  liquidated 
without  regard  to  countervailing  duties. 
EFFECTIVE  DATE:  January  15.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Al  Jemmott  or  Philip  Otemcss.  Office  of 
Compliance,  International  Trade 


Administration,  U.S.  Department  of 
Commerce.  Washington.  D.C.  20230: 
telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  29. 1984,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (49  FR 
12291)  the  preliminary  results  of  its 
administrative  review  of  the 
countervailing  duty  order  on  tomato 
products  from  Greece  (37  FR  6360, 
March  28, 1972).  The  Department  has 
now  completed  that  administrative 
review,  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930  ("the  Tariff 
Act"). 

On  March  22. 1982,  the  International 
Trade  Commission  ("the  ITC")  notified 
the  Department  that  the  Government  of 
Greece  had  requested  an  injury 
determination  for  this  order  under 
section  104(b)  of  the  Trade  Agreements 
Act  of  1979  ("the  TAA ').  It  was  not 
necessary  for  the  Department,  upon 
notification  by  the  ITC,  to  suspend 
liquidation  of  entries  of  the  merchandise 
pursuant  to  that  section  of  the  TAA, 
since  previous  suspensions  remained  in 
effect.  i 

On  October  29, 1984,  the  ITC  notified 
the  Department  of  its  determination  (49 
FR  44561)  that  an  industry  in  the  United 
States  would  not  be  materially  injured, 
(1r  threatened  with  material  injury,  by 
reason  of  imports  of  Greek  tomato 
products  if  the  counter\ailing  duty  order 
were  revoked.  j 

Scope  of  Review  ' 

Imports  covered  by  the  review  are 
shipments  of  Greek  tomato  paste  and 
sauce,  peeled  tomatoes  and  tomato 
juice.  Such  merchandise  is  currently 
classifiable  under  items  141.6520, 
141.6540, 141.6600  and  166.3000  of  the 
Tariff  Schedules  of  the  United  States 
Annotated.  The  review  covers  the 
period  January  1, 1982,  through 
December  31, 1982,  and  one  program: 
"production  aid"  to  processors  of 
tomatoes. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  We  received  written 
comments  from  one  importer.  S.A. 
Laraja  &  Sons.  Inc. 

Comment  1:  Laraja  argues  that  the 
process  applied  by  the  Department  in 
administering  the  countervailing  duty 
law  is  unfair,  unreasonable  and 
constitutes  a  threat  to  the  solvency  of 
importers  operating  in  good  faith.  It  is 
most  threatening  for  a  firm  which 
essentially  acts  as  a  broker,  creating  a 
liability  in  excess  of  the  commission 


earned  on  a  bona  fide  commercial 
operation  completed  two  years 
previously. 

Department 's  Position:  The 
administrative  review  process  was 
established  by  the  provisions  of  the 
TAA  and  the  Commerce  Department 
regulations.  Under  that  body  of  law,  at 
the  time  of  importation,  importers  post 
only  a  cash  deposit  of  estimated 
countervailing  duty.  The  final  amount  of 
countervailing  duty  to  be  assessed  can 
only  be  determined  after  completion  of 
the  subsequent  administrative  review. 

Comment  2:  Laraja  argues  that  the 
Department  has  not  realistically  taken 
cognizance  of  the  pricing  of  Greek 
tomato  products  since  1982. 

Department's  Position:  For  purposes 
of  this  law,  the  calculation  of  the 
countcrvailable  benefit  is  based  on  the 
net  subsidy  granted  to  the  Greek  tomato 
products  processors  and  not  on  the 
processors'  subsequent  prices  to  their 
consumers. 

Comment  3:  Laraja  states  that  the 
countervailing  duty  order  on  tomato 
products  from  Greece  concerned  an 
export  subsidy  instituted  and  financed 
by  the  Greek  government.  Between  1972 
and  1981  this  subsidy  continued  to  be  in 
effect.  When  Greece  became  a  member 
of  the  European  Communities  ("the  EC") 
on  January  1, 1981,  the  Greek  nation.il 
export  subsidy  was  replaced  by  a 
"production  aid"  program  funded  by  EC 
grants.  The  Department  "essentially  is 
countervailing  against  an  export  subsidy 
which  has  to  all  intents  and  purposes 
expired." 

Department's  Position:  Subsidy 
programs  discovered  during  a 
proceeding  are  countervailable.  even  if 
not  included  in  the  original 
investigation.  Although  the  program 
originally  investigated  in  this  case  no 
longer  exists,  it  has  been  replaced  with 
a  si;cond  countervailable  program. 

Comment  4:  Relying  on  the 
International  Trade  Commission's  June 
1980,  negative  injury  determination  on 
EC  tomato  products,  and  the  fact  that 
the  "production  aid"  afforded  to  Creek 
tomato  processors  is  funded  by  the  same 
EC  source  as  that  to  Italian  and  French 
tomato  growers  and  processors.  Laraja 
suggests  that  no  countervailing  duties 
should  be  imposed  on  Greek  tomato 
products. 

Department's  Position:  The 
Department  has  addressed  this  issue  in 
a  previous  administrative  review  of  this 
order  (48  FR  30420,  July  1, 1983).  Because 
the  ITC  has  now  reached  a  negative 
injury  determination  on  this  order,  we 
are  revoking  the  order  effective  March 
22. 1982. 
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Final  Results  of  the  Review 

After  consideration  of  all  of  the 
comments  received,  the  final  results  of 
our  review  are  the  same  as  those 
presented  in  the  preliminary  results.  We 
determine  that  the  net  subsidies 
conferred  on  Creek  tomato  products 
during  1982  are  those  shown  in  the 
appendix  to  this  notice. 

The  Department  will  instruct  the 
Customs  Ser\ice  to  assess 
countervailing  duties,  as  indicated  in  the 
appendix,  on  all  shipments  of  Creek 
tomato  products  exported  on  or  after 
January  1. 1982.  and  entered,  or 
withdrawn  from  warehouse,  for 
consumption  before  March  22. 1982. 

As  a  result  of  the  ITC  finding  of  no 
injurj'.  the  Department  is  revoking  the 
counter\'ailingduty  order  concerning 
Creek  tomato  products  effective  on  or 
after  March  22. 1982.  the  date  the  ITC 
notified  the  Department  of  the  request 
for  a  section  104(b)  injury  determination. 
The  Department  will  further  instruct  the 
Customs  Service  to  proceed  with 
liquidation  of  all  unliquidated  entries  of 
this  merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  March  22. 1982.  without  regard  to 
countervailing  duties  and  to  refund  any 
estimated  countervailing  duties 
collected  with  respect  to  those  entries. 

This  administrative  review.  ^^^ 

revocation,  and  notice  are  in  accordance 
with  section  751(a)(1)  of  the  Tariff  Act 
(19  U.S.C.  1675(a)(1)).  section 
104(b)(4)(B)  of  the  TAA  (19  U.S.C.  1671 
note),  and  S  355.41  of  the  Commerce 
Regulations  (19  CFR  355.41). 

Dated:  (anuary  B.  1985. 
.Man  F.  Holmer, 

Deputy  Assistant  Secretary  for  Import 

A(lrr::i;stral:on. 

Appendix 

For  )anuar>'  1. 1982  through  December 
31. 1982. 
(1)  Tomato  Paste  and  Sauce: 
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(2)  Tomato  Juice:  5.62  drachmas  per 
gross  kilogram. 

(3)  Peeled  Tomatoes:  San  Marzano 
Variety — 9.19  drachmas  per  gross 
kilogram. 

Roma  and  Similar  Varieties — 7.02 
drachmas  per  gross  kilogram. 
(FR  Doc.  85-1080  filed  1-14-85:  8:45  am) 
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Articles  of  Quota  Cheese;  Annual 
Listing  of  Foreign  Government 
Subsidies 

agency:  International  Trade 

A(^ministration,  Import  Administration, 

Commerce. 

ACTION:  Publicaton  of  Annual  List  of 

Foreign  Government  Subsidies  on 

Articles  of  Quota  Cheese. 

summary:  The  Department  of 
Commerce,  in  consultation  with  the 
Secretary  of  Agriculture,  has  prepared 
its  annual  list  of  foreign  government 
subsidies  on  articles  of  quota  cheese. 
We  are  publishing  the  current  listing  of 
those  subsidies  that  we  have  determined 
exist. 

EFFECTIVE  DATE:  January  1. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Stroup  or  Susan  Silver, 
Office  of  Compliance.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington.  D.C.  20230; 
telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION:  Section 
702(a)  of  the  Trade  Agreements  Act  of 
1979  ("the  TAA")  requires  the 
Department  of  Commerce  ("the 
Department")  to  determine,  in 
consultation  with  the  Secretary  of 
Agriculture,  whether  any  foreign 
government  is  providing  a  subsidy  with 
respect  to  any  article  of  quota  cheese,  as 
defined  in  section  701(c)(1)  of  the  TAA. 
and  to  publish  an  annual  list  and 
quarterly  updates  of  the  type  and 
amount  of  those  subsidies. 

The  Department  has  developed,  in 
consultation  with  the  Department  of 
Agriculture,  information  on  subsidies  (as 
defined  in  section  702(h)(2)  of  the  TAA) 
being  provided  either  directly  or 
indirectly  on  articles  of  quota  cheese. 
The  appendix  to  this  notice  lists  the 
countrj',  the  subsidy  program  or 
programs,  and  the  gross  and  net  amount 
of  each  subsidy  on  which  information  is 
currently  available. 


The  Department  will  incorporate 
additional  programs  which  are  found  to 
constitute  subsidies,  and  additional 
information  on  the  subsidy  programs 
listed,  as  the  information  is  developed. 

The  Department  encourages  any 
person  having  information  on  foreign 
government  subsidy  programs  which 
benefit  articles  of  quota  cheese  to 
submit  such  information  in  writing  to  the 
Deputy  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington.  D.C.  20230. 

This  determination  and  notice  are  in 
accordance  with  section  702(a)  of  the 
TAA  (19  U.S.C.  1202  note), 
Alan  F.  Holmer, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

Appendix 

Quota  Cheese  Subsidy  Programs 
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Minority  Business  Development 
Agency 

Financial  Assistance  Amplication 
Announcement;  Texas 

agency:  Minority  Business 
Development  Agency,  Commerce. 

action:  Notice— Project  No.:  06-10- 
85007-01. 

SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  unders  its 
Minority  Business  Development  Center 
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(MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  eight  (8)  months  is  estimated  at 
$394,785  for  the  project  performance  of 
05-1-83  to  12-31-85.  The  MBDC  will 
operate  in  the  Dallas,  Texas 
Metropolitan  Statistical  Area  (MSA), 
and  the  Waco,  Texas  Metropolitan 
Statistical  Area.  The  first  year  cost  for 
the  MBDC  will  consist  of  $335,567  in 
Federal  funds  and  a  minimum  of  $39,218 
in  non-Federal  funds  (which  can  be  a 
combination  of  cash,  in-kind 
contribution  and  fees  for  services). 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organizations, 
local  and  state  governments.  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this.  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  us  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MDBA  based  on 
such  factors  as  an  MBOC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 
DATE:  Clsoing  Date:  The  closing  date  for 
aplication  is  2/11/85.  Applications  must 
be  postmarked  on  or  before  February  11, 
1985. 

ADDRESS:  MBDA  Dallas  Regional  Office, 
1100  Commerce  Street,  Suite  7B23, 
Dallas,  Texas  75242-0790. 


FOR  FURTHER  INFORMATION  CONTACT 

Irene  Campos,  Dallas  Regional  Office, 
1100  Commerce  Street,  Suite  7B23. 
Dallas.  Texas  75242-0790.  214/767-8001. 

SUPPtJEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 
Melda  Cabrera, 

Acting  Re§ional  Director,  XtBD.A  Dallas 
Regional  Office.  i 

December  20, 19S4.  I 

|FR  Doc.  85-1135  Filed  l-14-8o:  8:45  am] 

BILUNG  CODE  3510-21-M 


DEPARTMENT  OF  EDUCATION 
Office  of  Postsecondary  Education 
National  Direct  Student  Loan  Program 

agency:  Department  of  Education. 

action:  Notice  of  closing  date  for  filing 
report  of  defaulted  loans  for  the  period 
ending  December  31, 1984  (Form  E40-1P; 
formerly  ED  Form  574). 

The  Secretary  gives  notice  of  the 
deadline  for  filing  the  National  Direct 
Student  Loan  (NDSL)  Program  Report  of 
Defaulted  Loans  for  the  period  ending 
December  31, 1984  (Form  E40-1P: 
formerly  ED  Form  574)  (Report).  The 
Secretary  takes  this  action  under  section 
463(a)(4)  of  the  Higher  Education  Act  of 
1965,  as  amended  (20  U.S.C. 
1087cc(a)(4))  which  provides  that  an 
institution  participating  in  the  NDSL 
Program  must  report  to  the  Secretary  at 
least  semi-annually  the  total  number  of 
loans  it  made  under  the  NDSL  Program 
that  are  in  default.  Those  loans  that  are 
in  default  but  have  already  been 
assigned  to  and  accepted  by  the 
Department  of  Education  are  not  to  be 
included  in  this  Report.  An  institution 
must  file  this  Report  if  it  is  participating 
in  the  National  Direct  Student  Loan 
Program,  regardless  of  whether  it  is 
currently  making  loans  under  the 
Program.  An  institution  must  submit  the 
Report  and  one  copy  of  the  Report. 
(OMB  Number  1849-0129). 

Closing  Date:  The  Report  must  be 
mailed  or  hand-delivered  by  February 
15, 1985. 

Reports  delivered  by  mail:  The  Report 
sent  by  mail  must  be  addressed  to  the 
Department  of  Education,  Office  of 
Student  Financial  Assistance,  Campus 
Based  Programs  Branch,  DPO.  400 
Maryland  Avenue.  SW.,  Washington. 
D.C.  20202. 


An  institution  must  show  proof  of 
mailing  its  Report.  Proof  of  mailing 
consists  of  one  of  the  following:  (1)  A 
legible  mail  receipt  with  the  date  of 
mailing  stamped  by  the  U.S.  Postal 
Service.  (2)  a  legibly  dated  U.S.  Postal 
Service  postmark,  or  (3)  any  other  proof 
of  mailing  acceptable  to  the  Secretary  of 
Education. 

If  the  Report  is  sent  through  the  U.S. 
Postal  Service,  the  Secretary  does  not 
accept  either  of  the  following  as  proof  of 
mailing:  (1)  A  private  metered  postmark, 
or  (2)  a  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service.  An  institution 
should  note  that  the  U.S.  Postal  Service, 
does  not  uniformly  provide  a  dated 
postmark.  Before  relying  on  this  method, 
an  institution  should  check  with  its  local 
post  office.  An  institution  is  encouraged 
to  use  certified  or  at  least  first-class 
mail. 

Reports  delivered  by  hand:  A  Report 
that  is  hand  delivered  must  be  taken  to 
the  Department  of  Education,  Office  of 
Student  Financial  Assistance,  Division 
of  Program  Operations,  Campus-Based 
Programs  Branch,  7th  and  D  Streets. 
SW..  Room  4613,  Regional  Office 
Building  3,  Washington,  D.C.  The 
Campus-Based  Programs  Branch  will 
accept  hand-delivered  Reports  between 
8:00  a.m.  and  4:30  p.m.  daily 
(Washington,  D.C.  time),  except 
Saturdays,  Sundays  and  Federal 
holidays.  A  Report  that  is  hand- 
delivered  will  not  be  accepted  after  4:30 
p.m.  on  the  closing  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Program  Services  Section,  Division  of 
Program  Operations  (202)  245-2991. 

(20  U.S.C.  1087cc(a){4)) 

(Catalog  of  Federal  Domestic  Assistance  No. 

84.038,  National  Direct  Student  L.oan 

Program) 

Dated:  January  11, 1985. 
Sven  Groennings, 

A  cling  Assistant  Secretary  for  Postsecondary 
Education. 
[FR  Doc.  85-1231  Filed  1-14-85;  8:45  amj 

BILLING  CODE  4000-01-M 


DEPARTIMENT  OF  ENERGY 

Office  of  ttie  Secretary 

Spent  Fuel  and  Nuclear  Waste 
Transportation  Business  Planning; 
Meeting 

agency:  Office  of  Civilian  Radioactive 
Waste  Mangement.  DOE. 

action:  Notice  of  a  Workshop  to  Assist 
in  the  Development  of  a  Transportation 
Business  Plan  in  Support  of  Shipping 
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Under  the  Nuclear  Waste  Policv  Act  of 
1982. 

summary:  The  OfHce  of  Civilian 
Radioactive  Waste  Management 
(OCRWM).  U.S.  Department  of  Energy, 
is  developing  a  Transportation  Business 
Plan  related  to  responsibilities  assigned 
by  the  Nuclear  WasigPolicy  Act  of  1982 
(.N'WPA).  The  dociment  will  providtiC 
information  on  the  pTansjjnd  strategi^ 
for  the  development  and  opeKitions  ( 
the  projected  system  to  transport  spent 
fuel  or  high-level  waste  as  aulhorizc/d  b> 
the  NWPA.  As  a  framework  ftw-stfategy 
decisions  that  will  appear  in  the 
Business  Plan,  a  Transportation 
Business  Plan:  Strategy  Options 
Document  was  released  for  public 
comment  in  December  1984. 

This  notice  is  to  announce  a  workshop 
to  assist  in  the  development  of  the 
strategies  to  be  included  in  the 
Transportation  Business  Plan.  The 
previously  issued  Strategy  Options 
Document  will  ser\'e  as  a  basis  for 
discussion. 

This  workshop,  which  is  one  of  a 
series  of  meetings  to  address 
transportation-related  concerns,  will 
only  cover  business  issues  related  to 
cask  development,  fleet  procurement, 
and  related  ser\ice  requirements  for 
transporting  spent  fuel  and  high-level 
waste  from  civilian  nuclear  powerplants 
to  repositories  or  storage  facilities. 
Broader  institutional  issues  related  to 
the  transport  of  these  materials  will  not 
be  considered  in  this  particular  forum. 
Representatives  from  industrial 
transportation  equipment  and  seR'ice 
suppliers  and  other  affected  commercial 
entities  are  encouraged  to  attend. 
However,  since  the  format  of  the 
meeting  is  one  of  small  working  groups 
to  discuss  business  strategies, 
attendance  by  a  company  should  be 
limited  to  key  personnel. 

The  meeting  will  be  held  in 
Albuquerque.  New  Mexico,  on  February 
19-21. 1985.  Additional  information, 
including  a  registration  form,  may  be 
obtained  from  Kenneth  Golliher.  U.S. 
Department  of  Energy.  Albuquerque 
Operations  Office.  P.O.  Box  5400. 
Albuquerque.  New  Mexico  87115.  |505) 
84&-2334. 

Issued  in  VVdshington.  O.C.  January  8. 
1985. 

Robert  H.  Bauer. 

Associate  Director  for  Resource  Mcinoiiemcnt. 

Office  of  Civilian  Radioactivp  Waste 

Mcncjienent. 

\m  Doc.  85-1175  Filed  1-14-85;  8:45  am| 

aHUNQCOOC  M9*-«1-ll 


Office  of  Assistant  Secretary  for 
International  Affairs  and  Energy 
Emergencies 

International  Atomic  Energy 
Agreements;  European  Atomic  Energy 
Community;  Proposed  Subsequent 
Arrangements 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
^U.S.C.  2160)  notice  is  hereby  given  of 
proposed  "subsequent  arrangements" 
inder  the  Additional  Agreement  for 
Cooperation  Between  the  Government 
orihe  United  States  of  America  and  the 
Euro^^ean  Atomic  Energy  Community 
(EURATOM)  Concerning  Peaceful  Uses 
of  Atomic  EnergA".  as  amended,  and  the 
Agreements  for  Cooperation  Conceming 
Civil  Uses  of  Atomic  Energy,  as 
amended.  Between  the  Government  of 
the  United  States  of  America  and  the 
Governments  of  Canada  and  japan. 

The  subsequent  arrangements  to  be 
carried  out  under  the  above  mentioned 
agreements  involve  approval  of  the 
follow  ing  sales:  Contract  Number  S-EU- 
828,  with  Gesellschaft  fur 
Schwerionenforschungh  mbh. 
Darmstadt.  West  Germany.  0.02  grams 
of  plutonium-244.  for  use  as  standard 
reference  material. 

Contract  .Number  S-CA-367.  with 
Atomic  Energy  of  Canada,  Ltd..  42.387 
grams  of  natural  uranium,  for  use  as 
standard  reference  material. 

Contract  Number  S-JA-352.  with 
Marubeni  Corp..  Tokyo.  )apan.  6.001 
grams  of  plutonium-239.  and  0.0098 
grams  of  uranium-235.  for  use  as 
standard  reference  materials. 

In  accordance  with  section  131  of  the 
Atomic  Act  of  1954.  as  amended,  it  has 
been  determined  that  these  subsequent 
arrangements  will  not  be  inimical  to  the 
common  defense  and  security. 

These  subsequent  arrangements  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Ent:rg>-. 
Dated:  January  9.  1985. 
George  |.  Bradley.  |r.. 

Deputy  Assistant  Secretary  for  International 

Affairs. 

|FR  Doc.  85-1086  Filed  1-14-65:  8:45  am) 
VLUMG  CODE  MS0-01-M 

Internationa!  Atomic  Energy 
Agreement;  Hungary;  Proposed 
Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 


under  general  license  issued  by  the  U.S. 
Nuclear  Regulatory  Commission. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  authority 
involves  approval  for  the  following  sale: 

Contract  S-lA-136,  0.0996  grams  of 
uranium,  enriched  to  99.8195%  in  U-235. 
for  use  as  standard  reference  material 
by  the  Institute  of  isotopes.  Hungarian 
Academy  of  Sciences.  I3udapest, 
Hungary. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defehse  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  thr  Department  of  Energy. 
Dated:  January  9. 1985. 
Georjte  |.  Bradley,  {r.. 

Ih  /'I'M  Assistant  Secretary,  for  International 
A  flairs. 

IFF  Doc.  8.i-i{(85  Filed  1-14-85:  8:45  am| 

BILUNO  COOC  MSfr-OI-M 


International  Atomic  Energy 
Agreements;  Mexico;  Proposed 
Subsequent  Arrangement 

i'ursucint  to  section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  general  license  issued  by  the  U.S. 
Nuclear  Regulatory  Commission. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 
authority  involves  approval  of  the 
following  sale:  Contract  Number  S-IA- 
135,  to  the  Institute  Nacional  de 
Investiguciones  Nucleares.  Mexico. 
300.71  grams  of  natural  uranium,  for  use 
as  standard  reference  material. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 
Dated:  January  9,  1985. 
George  |.  Bradley,  |r.. 

Deputy  .Assistant  Secretary,  for  International 

Affairs. 

jFR  Doc.  85-1087  Filed  1-14-85:  8:45  am| 
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Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

Correction 

In  FR  Doc.  84-29329  beginning  on  page 
44541  in  the  issue  of  Wednesday, 
November  7. 1984,  make  the  following 
correction  on  page  44543:  In  the  middle 
column  of  text,  the  last  line,  "not" 
should  read  'now". 

WLLNm  COdE  1fO»-Ot-« 


Energy  Information  Administration 

Industrial  Emissions  of  Sulfur  and 
Nitrogen  Oxides;  Extension  of 
Comment  Period  on  Survey  Design 

agency:  Office  of  Energy  Markets  and 
End  Use,  Energy  Information 
Administration,  DOE. 

ACTION:  Notice  of  extension  of  comment 
period. 


summary:  The  Energy  Information 
Administration  (EIA)  issued  a  notice 
which  appeared  in  the  December  17, 
1984,  issue  of  the  Federal  Register  (49  FR 
48960,  December  17, 1984).  The  nolice 
solicited  comments  on  the  design  of  a 
survey  to  gather  information  for 
research  purposes  from  industrial 
sources  of  emissions  of  sulfur  and 
nitrogen  oxides.  A  30-day  comment 
period  was  specified  for  receipt  of 
comments.  This  notice  extends  the  due 
date  for  receipt  of  comments  from 
January  16, 1985  to  January  31, 1985. 

DATE:  Comments  should  be  submitted 
by  January  31. 1985. 

ADDRESS:  Comments  should  be 
submitted  in  writing  to:  Ms.  Loretta 
Beaumont,  Office  of  Energy  Markets  and 
End  Use,  EI-652,  Room  lF-093,  Energy 
Information  Administration,  1000   • 
Independence  Avenue.  SW.. 
Washington,  D.C.  2058$. 

FOR  FURTHER  INFORMATION  CONTACT: 

Loretta  Beaumont,  (202)  252-1129. 

Issued  in  Washington,  D.C.  f.inuary  10, 
1985. 
Dr.  H.  A.  Merklein, 

Administrator.  Energy  Information 

Administration. 

[FR  Doc.  85-1232  Filed  1-14-85:  8:45  ani| 

BILUNG  CODE  64S0-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

Science  Advisory  Board 

ISAB-FRL-2757-1]  | 

Environmental  Engineering 
Committee;  Open  Meeting 

Under  Pub.  L.  92-463,  notice  is  hereby 
given  that  a  two-day  meeting  of  the 
Waste  Banning  Subcommittee  of  the 
Environmental  Engineering  Committee 
(EEC)  of  the  Science  Advisory  Board 
will  be  held  in  Conference  Room  3906/ 
3908,  Waterside  Mall.  U.S. 
Environmental  Protection  Agency,  401 
"M"  Street  SW..  Washington,  D.C.  on 
January  31  and  February  1, 1985.  The 
meeting  will  begin  at  9:00  a.m.  each  day 
and  last  until  approximately  5:00  p.m.  on 
January  31,  and  until  12:00  noon  on 
February  1. 

The  purpose  of  the  meeting  is  to 
continue  review  of  Agency  criteria  for 
determining  which  wastes  should  be 
restricted  from  land  disposal.  The 
meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  to 
participate  or  obtain  further  information 
about  the  meeting  should  contact  Harry 
C.  Tomo.  Executive  Secretary,  at  (202) 
382-2552,  or  Terry  F.  Yosie,  Staff 
Director,  Science  Advisory  Board,  at 
(202)  382-4126.  Public  comment  will  be 
accepted  at  the  meeting.  Written 
comments  will  be  accepted  in  any  form, 
and  there  will  be  opportunity  for  brief 
oral  statements.  Anyone  wishing  to 
make  such  comments  must  contact  Mr. 
Tomo  prior  to  January  28, 1985  in  order 
to  be  placed  on  the  agenda. 

In  order  to  minimize  any 
inconvenience  due  to  EPA  visitor 
control  procedures,  persons  wishing  to 
attend  the  meeting  are  requested  to  call 
Mrs.  Brenda  Browne  at  (202)  382-2552, 
so  that  they  may  be  included  on  a  roster 
that  will  be  prepared  for  the  building 
security  guards. 

Dated:  January  9. 1985. 
Terry  F.  Yosie. 

Director.  Science  Advisory  Board. 

[PR  Doc.  85-1088  Filed  1-4-65:  8:45  am] 

BILUNG  CODE  6560-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

(Gen  Docket  84-467;  FCC  84-644) 

Preparation  for  an  International 
Telecommunication  Union  Region  2 
Administrative  Radio  Conference  for 
the  Planning  of  Broadcasting  in  the 
1605-1705  kHz  Band,  Second  Notice  of 
Inquiry  * 

Adopted:  December  20. 1984. 
Released:  January  9, 1985. 
By  the  Commission. 
Purpose 

1.  The  Commission  is  issuing  this 
Second  Notice  of  Inquiry  as  a  means  to 
inform  the  public  and  to  obtain 
comments  of  interested  parties  on  the 
FCC  recommended  United  States 
Preliminary  Views  for  the  first  session 
of  the  Regional  Administrative  Radio 
Conference  (RARC)  to  establish  a  plan 
for  the  broadcasting  service  in  the  band 
1605-1705  kHz  in  Region  2.'  Those  FCC 
recommended  Preliminary  Views  for  the 
first  session  of  that  RARC  are  attached 
as  Appendix  1.  They  have  been 
developed  in  response  to  the  earlier 
notice  in  this  proceeding.  We  emphasize 
that  these  FCC  recommended 
Preliminary  Views  are  of  an  iterative 
nature;  they  will  be  modified  during  this 
proceeding,  evolving  into  the  FCC 
recommended  proposals  for  the 
conference  to  be  submitted  to  the 
Department  of  State  for  forwarding  to 
the  RARC  first  session. 

Background 

2.  The  International 
Telecommunication  Union  (ITU) 
Regional  Administrative  Radio 
Conference  (RARC)  will  be  held  to 
establish  a  plan  for  the  broadcasting 
service  in  the  1605-1705  kHz  band  in  the 
Western  Hempishere.  The  RARC  first 
session.  April  14-May  2, 1986,  will 
develop  the  technical  criteria  and 
planning  method  or  methods  for 
submission  to  the  second  session  in  the 
third  quarter  of  1988.  The  second  session 
will  develop  the  plan  for  broadcasting 
use  of  the  1605-1705  kHz  spectrum 


'  These  PieHminary  Views,  developed  by  the 
FCC.  set  out  initial  proposals  in  those  areas  where 
consensus  has  been  reached.  In  other  areas,  they 
merely  explain  the  issue  in  an  attempt  to  further 
narrow  the  consideration  process.  We  will  use  these 
Preliminary  Views  at  forthcoming  international 
meetings  as  a  means  to  evoke  comment  and 
reaction.  See  paragraph  5  herein. 
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tidscd  on  that  earlier  submissiun.  The 
Ajjenda  for  that  RARC  first  session  was 
shown  in  .Appendix  1  to  our  First  Xoticf. 
This  expanded  Am  broadcastin}(  band  is 
essentially  an  outgrowth  of  the  United 
Stiitcs  proposals  to  the  1979  World 
.Adnriinistrativc  Radio  Conference.  B> 
re(  ent  Commission  action,  our  domestic 
frequency  allocations  tiihle  now 
provides  for  AM  broadcjisting  within 
1615-1705  kHz.  subjttl  to  the  r«'sults  of 
(he  plan  to  be  developed  by  the  1986/ 
t9«8  RARC*  Implementation  of  AM 
liroitdrasting  in  the  1HI5-170,">  kHz  band 
in  the  Western  Hemisphere,  however,  is 
dependent  upon  the  rcsiilts  of  the  plan 
to  be  c'ovtloped  for  this  band  by  the 
Region  2  Administrative  Radio 
Conference 

Background 

^.  On  May  10, 1984.  ilie  Comniissioit 
•idopted  a  First  .Xoticc  of  Inquiry 
'Xt'tictJ  concerning  the  above  entitled 
jTuceeding.'  It  was  released  on  May  16. 
1984.  The  dates  for  filing  comments  and 
reply  comments  were  established  as 
liinc  29, 1984,  and  July  20. 1984. 
respectively.* 

4.  In  that  Nutite  we  discussed  several 
of  the  issues  that  need  to  be  explored  as 
piirt  of  our  preparatory  process,  such  as 
international  activities  leading  up  to  the 
first  session,  and  United  States  and 
international  use  of  the  160.S-1705  kHz 
t>and.  We  also  pin-pointed  a  number  of 
specific  issues  that  must  be  addressed  in 
order  to  develop  a  set  of  United  States 
proposals  to  go  forward  to  the  ITU 
conference.  These  include  the 
s.itisfaction  of  broadcasting 
'•eqiiirements.  determining  the  poiver 
limits  and  classes  of  stations, 
determining  protection  requirements, 
iliviloping  ground-wave  and  sky-wave 
propa<;iition  curves  that  will  best  meet 
those  needs,  and  how  to  bring  AM 
bro;tdc;isting  into  fruition  in  the  band. 

Development  of  Propf)sals 

.V  Based  on  the  comments  and  reply 
(:t>mments  received  in  response  to  our 


'-■  Stcond  Report  and  Order.  Gtmral  I)«ii:kft  \«' 
Wi-'LiS.  FCC  83-511.  49  F  R.  23.sa 

•  FCC  84-W5.  *9  F.R  2U19. 

•  On  June  28. 1984.  a  Petition  'or  EMensio'i  c' 
/'•■w  Vl'nh.in  Which  to  File  Comments  wa» 
«i!l)inilled  by  |ohn  A.  Liindin.  Prj'^idfnt.  on  l4-h,.lf  c>f 
»hp  Association  of  Federal  Communlcalion* 
rcnsiilling  Engineers  (AFCCE).  Thi»  Pil.tio'i 
indicuird  thai  additional  lime  was  ne<.es!>«r>  t(> 
develop  romments  on  several  of  the  lechniial  issues 
fiiltrf'd  in  the  \otice  An  Order.  |FCC  5199)  was 

ti  leased  by  l)ie  Chief  Srientist  on  |ulv  3. 1984. 
denying  that  petition,  primarily  because  of  the  need 
to  meet  deadlines  with  respect  to  the  .submission 
daiKS  of  proposals  to  the  ITl'  and  exrhanice  oi 
P'oposals  among  administrations,  and  ticcause  we 
would  continue  the  examination  of  issiie.<.  in  further 
niitii:es  of  inquiry.  AFCCE  was  urg<'d  to  pursue  i'K 
studies  and  to  submit  its  findings  in  response  to 
further  XoHtes  of  Intiuiry  m  this  profecdings 


First  Xptice,  and  in  coordination  with 
the  Executive  Branch  agencies,  we  have 
developed  the  recommended 
f*reliminary  Views  attached  hereto  as 
Appendix  1.*  We  expect  to  use  these 
Preliminar>'  Views  in  any  bilateral  or 
multilateral  international  discussions 
that  may  be  held  in  the  next  few 
months.  Using  information  obtained  at 
those  meetings,  as  well  as  comments  to 
this  Second  Xot'ci:  we  expect  to  refine 
our  recommended  proposals  and  seek 
(omments  on  them  in  a  subsequent 
notice  of  inquiry  sometime  in  early  to 
mid-1985.  We  further  expect  to  adopt  the 
recommended  United  Slates  Proposals 
in  late  1985  or  early  1986  for 
transmission  to  the  Department  of  State 
as  the  United  States  Proposals  for  the 
first  session  of  the  RARC. 

Prelimmary  Views  Presentation 

6.  The  recommended  United  States 
Preliminary  Views,  Appendix  1.  set  out, 
in  a  few  areas,  initial  proposals  and 
associated  rationale.  In  other  areas,  only 
the  issues  and  a  discussion  of  possible 
alternatives  are  given.  We  request 
comments  on  those  fVeliminary  Views 
and  also  on  the  discussion  that  follows. 

/.  Brooilcasting  Requirements 

7.  One  of  the  key  issues  identified  in 
the  First  Notice  was  that  of  developing 
the  United  States  broadcasting 
requirements.  There  was  a  consensus  in 
the  comments  received  that  there  is  in 
fact  a  need  to  develop  a  requirements 
list  along  the  lines  of  the  list  that  was 
prepared  for  the  Region  2  Conference  in 
Rio  de  Janeiro.*  Commenting  parties 
cautioned,  however,  that  the  list 
prepared  for  the  Rio  Conference  needs 
to  be  updated  because  several  recent 
Commission  actions  have  caused  some 
l)f  the  requirements  contained  in  the  list 

to  change.^  We  agree  with  these 
recommendations,  and  believe  that  the 
types  of  broadcasting  needs  that  formed 
the  basis  for  the  development  of  the  list 
remain  valid,  and  that  preparation  of  an 
updated  list  of  requirements  will  assist 


'■  Hi«ra.  25.  of  lilt  Soti.e.  sup'^.  al.'  indicated  that 
the  Interdf  partmeni  Radio  Advisory  Committee  has 
established  a  special  sub-committee.  Ad  Hoc  193.  to 
prepare  for  this  conference,  it  is  an  inter-agency 
I  c.mmiltee  providing  advice  to  the  Department  of 
Commerce's  National  Telecommunication  and 
information  Adminislrution.  The  public  has  no 
direct  access  to  the  activities  of  this  ad  hoc  sut>- 
commillee.  The  FCC  staff,  however,  represents  the 
non-government  interests  in  this  fonim. 

*  Three  parties  responded  to  the  issue  of  using  the 
e\i»ling  requirements  list.  All  three,  the  Corporation 
for  Public  Broadcasting,  the  N<<lional  Association  of 
Broadcasters,  and  the  National  Black  Media 
Coalition,  indicated  that  the  lisl  should  t>c  used  hut 
thai  It  requires  revision. 

'  For  example.  MM  Docket  64-231.  Solice  of 
Proposed  Rule  A/oA.nw.  FCC  84-66.  49  FR  11214. 
which  began  the  implementation  of  the  new  FM 
policies  developed  in  BC  Docket  No.  8O-90.  Docket 
84-2.11  listed  684  communities  as  proposed  locations 
for  new  FM  rhannt-l  assignments. 


the  FCC  in  making  decisions  related  to 
recommendations  for  the  United  States 
Proposals  to  the  RARC*  This  is  the 
.ipproach  we  intend  to  follow. 

8.  As  was  noted  in  the  First  Notice. 
the  Adv  isorj'  Committee  on  Radio 
Broadcasting  played  an  important  role 
in  assisting  the  FCC  in  developing  the 
eatlier  requirements  list.  We  believe 
thiit  this  is  again  an  appropriate  issue 
for  the  advisory  Committee  on  Radio 
Broadcasting  to  address.  As  noted 
elsewhere  in  this  Notice,  this  Advisory 
Committee  can  greatly  assist  the 
Commission  in  its  conference 
pri'parations.  We  have  recommended  to 
GSA  that  the  charter  of  the  Committee 
be  modified  to  specifically  include 
preparatory  activities  for  the  RARC.  It  is 
intended  that  the  Allocations  Subgroup 
of  that  Advisory  Committee  be 
continued  in  order  to  address  issues 
such  as  updating  the  requirements  list. 

//.  Pluiming  Methods  and  Guidelines  for 
the  Agreement 

9.  In  the  First  Notice  we  raised  the 
issue  of  the  types  of  categories  of 
serv  ice  that  should  be  provided  in  the 
expanded  band  as  well  as  the 
interference  protection  levels  that 
should  be  provided.  A  review  of  the 
comments  filed  in  response  shows  that 
there  are  somewhat  differing  views 
regarding  the  best  use  of  the  expanded 
AM  broadcasting  band.  The  Progressive 
Broadcasting  Corporation  proposed  t*^ 
set  aside  certain  channels  in  the 
expanded  band  for  different  classes  of 
stations.  The  National  Radio 
Broadcasters  Association  believed  that 
the  expanded  band  should  be  used  to 
satisfy  the  incompatibilities  resulting 
from  the  Rio  plan."  The  Corporation  for 
f\ib!ic  Broadcasting  recommended  that 
a  number  of  channels  should  be  set 
aside  for  non-commercial  public 
educational  broadcast  service  in  those 
areas  where  there  is  no  such  service  or 
where  additional  channels  are  needed. 
The  Great  Southern  Broadcasting 
Company,  Incorporated,  indicated  that 
only  Cla.s8  IV  should  be  used.'"  The 


*  As  we  indicated  in  Paragraph  17  in  the  First 
\otfte.  thai  list  contained  a  total  of  some  3.000 
communities  which  lacked  local  aural  service,  had 
one  or  more  A.M  stations  that  could  operate  only 
during  daytime  hours,  or  for  which  an  interest  for 
minority  or  public  radio  service  has  been  indicated. 
In  Docket  84-231  above,  at  paragraph  5.  we 
indicated  that  approximately  1400  communities  had 
tieen  identified  from  this  list  for  consideration  in  the 
FM  omnibus  proceeding. 

■■  The  Rio  Plan  has  two  separate  lists:  (1)  List  A 
im  ludcs  the  assignments  whose  caused  and 
received  interference  are  accepted:  and  (2)  List  B 
includes  the  assignments  whose  caused  and 
rpcieved  interference  are  tKil  accepted.  It  is  this 
secfand  category  of  stations  that  are  referred  to  as 
the  "incompallbilittes"  resulting  from  the  Rio  Ptan. 

'"  Class  IV  is  a  station  cperaling  on  a  local 
channel  designed  to  render  service  primarily  to  a 

C-oi"linii<.d 
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National  Association  of  Broadcasters 
opposed  Class  IV.  and  indicated  that  the 
channels  should  be  used  by  foreign 
stations  to  resolve  incompatibilities 
resulting  from  the  Rio  Plan.  The 
engineering  firm  of  du  1  reil-Rackle> 
indicated  that  Class  IV  should  be  used 
with  extended  hours  of  operation, 
proposing  that  this  be  a  new  Class  V.  By 
this  approach,  it  would  also  permit  one 
or  more  Class  IB  stations.' '  The- 
National  Black  Media  Coalition 
indicated  an  idea  of  Class  IV  for  new 
service  to  smaller  towns,  and  Class  III 
for  competitive  larger  areas,  and  also 
the  establishment  of  a  new  class 
somewhat  comparable  to  the  existing 
Class  IV.  >=  Ronald  F.  Schatz  in  his  reply 
comments  opposed  use  of  a  new  Class  V' 
and  Class  IB  as  suggested  by  du  Treil- 
Rackley.  To  meet  these  varied  needs  it 
sdems  that  particular  attention  should 
be  given  to  maintaining  the  maximum 
degree  of  flexibility  in  any  plan  to  be 
developed.  This,  or  coarse,  would  have 
to  be  consistent  with  the  need  to  satisfy 
the  United  States  broadcasting 
requirements  and  to  obtain  adequate 
protection  for  such  use. 

10.  To  achieve  this  flexibility  principle 
in  the  plan,  we  must  first  decide  on  the 
type  of  planning  that  should  be  used. 
Possibilities  include  the  adoption  of  an 
allotment  plan,  an  assignment  plan,  or 
one  using  features  of  both."  For  the 
purpose  of  this  initial  discussion,  the 
essential  difference  between  these  two 
forms  of  plans  lies  in  the  specification  of 
the  location  of  the  station.  In  an 
allotment  plan,  an  area  can  be  specified 
within  which  the  station  may  be  located 
and  afforded  protection.  In  an 
assignment  plan,  a  specific  transmitter 
site  is  given  for  each  station  in  the  plan 
From  a  regulatory  point  of  view, 
changing  the  site  of  a  station  in  an 


(■.it>  ot  town  and  thr  suburban  and  rural  arpa.<, 
rontifiuriiiii  thereto.  The  powfr  level  does  not 
exceed  1  kW.  This  type  of  sittion  is  defined  in  the 
Rip  Plan  as  Class  C. 

' '  Class  I  is  a  dominant  station  opetating  on  h 
clear  channel  renderinji  primiir>'  and  secondary 
service  over  an  extended  areb  and  at  relatively  lonfi 
dictances.  The  power  level  dbes  not  exceed  SO  kW. 
In  the  Rio-Plan,  this  type  of  station  is  defined  as  a 
Class  A  station,  except  that  the  Rio-Plan  did  not  6€< 
aside  specific  channels  for  tKs  type  of  service 

"  Case  III  stations  operata  on  regional  channels 
desiftned  to  render  sen'ice  primarily  to  a  principal 
center  of  population  and  the  rural  areas  contiguous 
tlirrcto.  The  power  level  doel  not  exceed  5  kW.  In 
the  Rio  Plan  this  type  of  slalicn  would  be  a  Class  8 

"  In  the  ITU  Radio  Regulations,  an  allotment 
plan  is  defined  as  the  designation  of  a  frequency 
channel  in  an  agreed  plan,  adopted  by  a  competent 
conference,  for  use  by  one  or  more  administrations 
for  a  radiocommunication  service  in  one  or  more 
idrntified  countries  or  geographic  ureas  and  under 
specified  conditions.  An  assignment  plan  is  defined 
as  the  designation  of  a  radio  station  in  an  agreed 
plan  to  use  a  radio  frequency  or  radio  frequency 
channel  under  specified  conditions 


assignment  plan  requires  a  modification 
of  the  plan.  In  an  allotment  plan, 
implementing  a  station  within  a  given 
allotment  area  would  not  require  any 
prior  modification  of  the  plan  as  long  as 
the  agreed  protection  is  provided  to  all 
of  the  other  allotments  appearing  in  the 
plan.  Comments  are  requested  on  the 
best  planning  method  for  satisfying  y.S. 
broadcasting  requirements. 

11.  After  the  form  of  the  plan  is 
decided,  the  planning  method  must  be 
developed.  Since  the  primary  goals  of 
planning  that  will  be  developed  by  the 
first  session  will  be  to  accommodate  the 
bioadcasting  requirements  of  Region  2 
administrations  and  obtain  international 
recognition  for  stations  implemented  in 
accordance  with  the  interference 
protection  provided  by  the  plan,  the 
planning  method  will  have  to  be  tailored 
to  the  form  of  the  plan,  either  utilizing 
the  allotment  or  assignment  method  or 
some  combination  of  both.  These  two 
cases  are  discussed  below  and  further 
amplified  in  Appendix  2. 

A.  Allotment  plannnin^.  12.  The 
successive  stages  of  allotment  planning 
would  be  to:  (1)  Develop  a  list  of 
allotments  based  upon  the  general 
requirements  of  administrations:  (2) 
determine  the  conformity  of  the 
allotments  with  the  agreed  interferencf 
objectives  of  the  conference;  and  (3) 
adopt  an  adjusted  list  of  allotments  that 
has  been  accepted  by  all — the  plan. 
Associated  closely  with  such  an 
allotment  plan  would  be  a  set  of 
implementation  criteria,  which  would 
define  the  regulatory  dTid  administrative 
conditions  to  be  met  and  the  steps  to  be 
taken  in  bringing  into  use  stations  in 
conformity  with  the  plan.  These 
conditions  would  specify  a  simple  way 
to  detemine  w  hether  a  station  would 
exceed  the  interference  levels  accepted 
by  the  conference.  If  the  agreed 
interference  levels  are  exceeded,  the 
allotment  plan  would  have  to  be 
modified  in  accordance  with  the 
procedures  adopted  by  the  conference. 
Specific  methods  will^eed  to  be 
developed  to  facilitate  the  several  stages 
of  allotment  planning.  For  example,  it 
might  be  possible  to  bring  into  use  one 
or  more  stations  within  the  allotment 
area  without  modifying  the  plan  as  long 
as  the  agreed  protection  level  to  the 
allotments  of  other  countries  was  not 
exceeded.  In  contrast  with  the 
assignment  planning  case,  emphasis 
would  be  on  methods  of  distribution  of 
radio  frequCftcy  channel  resources,  and 
not  the  resolution  of  interference  levels 
between  specific  stations.  Any 
necessary  resolution  of  such 
interference  level  incompatibilities 
between  stations  would  take  place  in 


the  plan  modification  stage  after  the 
conference,  when  specific  station 
requirements  by  exact  location  become 
known  and  station  assignments  are 
made.  This  would  simplify  the 
procedures  reducing  the  administrative 
burden.  Resolution  of  incompatibilities 
would  only  be  required  if 
administrations  exceeded  the 
interference  levels  in  the  allotment  plan. 
See  Appendix  2  for  further  discussion. 

B  Assignment  Planning.  13.  The 
successive  stages  of  assignment 
planping  would  be  to;  (1)  Develop  a  list 
of  stations  based  upon  the  specific 
requirements  of  administrations:  (2) 
identify  and  resolve  the  resulting 
incompatibilities;  and  (3)  adopt  an 
adjusted  list  of  station  assignments  that 
has  been  accepted  by  all — the  plan.  The 
interferenoe  levels  specified  within  the 
plan  form  the  basjs  for  procedures  for 
the  subsequent  mbtlification  of  the  plan. 
As  a  result  of  assignment  planning, 
administrations  obtain  the  right  to  bring 
into  use  specific  stations  listed  in  the 
plan.  Bringing  into  use  assignments 
differing  from  those  specified  in  the  plan 
would  require  modification  of  the  plan. 
The  precise  conditions  under  which 
modificaitons  could  be  made  are  to  be 
negotiated  at  the  conference;  in  past 
similar  planning  exercises  within  the 
ITL!,  however,  the  agreement  of  other 
countries  has  generally  been  required 
only  if  the  interference  levels  accepted 
in  the  plan  are  exceeded  by  the 
difffering  assignment.  Specific  methods 
will  need  to  be  developed  to  facilitate 
the  different  stages  of  assignment 
planning.  Major  emphasis  would  be  on 
the  resolution  of  incompatibilities 
between  stations.  See  Appendix  2  for 
further  discussion. 

C.  Guidelines  for  the  agreement.  14. 
The  dicision  on  the  form  of  the  plan  will 
determine  the  appropriate  nature  of  the 
associated  regulatory  procedures — the 
agreement.  These  procedures  have  been 
discussed  above  within  the  description 
of  the  planning  methods. 

///.  Technical  standards 

15.  In  the  First  Notice  we  raised  the 
question  as  to  whether  the  1605  kHz  to 
1705  kHz  band  should  be  treated  as  an 
expansion  of  the  existing  band  or  as  a 
new  band.  Commenters  clearly  favored 
treating  the  1605-1705  kHz  band  as  an 
expansin  of  the  existing  band, 
principally  because  receivers  that  will 
be  developed  for  the  expanded  band 
will  be  similar  to  existing  receivers. 

16.  We  agree  that  the  1605-1705  kHz 
band  should  be  treated  as  an  expansion 
of  the  existing  AM  Broadcasting  band 
from  535-1605  kHz.  We  have  developed 
the  FCC  recommended  United  Stales 
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Preliminary  Views  accordingly.  Thus, 
we  propose  that  protection  ratios,  class 
of  emission,  and  bandwidth  of  emissions 
should  remain  the  same.  We  believe 
that  this  would  enhance  the  availability 
of  receivers  making  this  band  available 
to  the  United  States  public  in  the  most 
expeditious  and  least  costly  manner. 
Three  primary  technical  issues, 
however,  remain  to  be  resolved.  They 
are:  (1)  What  power  limits  and  station 
class  or  classes  should  be  proposed  for 
inclusion  in  the  plan;  (2)  determining  the 
ground  wave  curves  that  should  be 
employed:  and  (3)  determining  a  sky- 
wave  prediction  method  to  permit  a 
most  effective  method  of  spectrum 
utilization.  These  issues  are  discussed  in 
greater  detail  below. 

A.  Power  limits  and  station  class.  17. 
In  response  to  the  First  Notice,  a 
number  of  comments  were  received  on 
this  subject.  As  shown  elsewhere  in  this 
Notice,  the  comments  generally 
appeared  to  favor  stations  similiar  to  the 
present  Class  111  and  Class  IV 
categories,  which  approximates  Classes 
B  and  C  in  the  Rio  Plan.  Only  one 
comment  was  received  that  suggested 
that  the  expanded  band  be  used  to 
provide  additional  Class  A  (Class  1 
domestically)  stations.  In  addition,  one 
comment  strongly  urged  that  the 
expanded  band  not  be  used  for 
additional  Class  IV  stations.  Thus,  the 
majority  of  the  comments  fell 
somewhere  in  between  the  extremes  of 
high  and  low  power  stations.  In  order  to 
facilitate  the  development  of  the  United 
States  techncial  proposals  to  the 
confernece.  as  well  as  the  development 
of  a  planning  mechanism  for  the 
extended  spectrum,  it  is  necessary  for 
the  FCC  to  determine  with  greater 
specificity  the  types  of  stations, 
operating  powers,  and  expected  service 
for  this  expanded  spectrum,  so  that  the 
public  needs  can  be  met.  Further 
comments  are  requested  in  this  regard. 
Additionally,  it  is  believed  that  the 
Advisory  Committee  on  Radio 
Broadcasting  will  be  able  to  develop 
recommendations  on  this  subject  to 
meet  those  needs. 

18.  In  exploring  this  issue  further,  it  is 
beneficial  to  consider  some  examples  of 
the  extent  of  service  and  interference 
that  might  be  experienced  by  stations  in 
this  expanded  band  of  frequencies.  In 
the  following  example,  it  is  assumed 
that  the  stations  are  operating  with  non- 
directional  antennas  and  that  there  is  a 
three-station  lattice  around  the 
reference  station.  If  the  stations  operate 
with  quarter-wave  antennas  with  a 
uniform  ground  conductivity  of  6 
millisiemens/metre  (mS/m),  then  the 
following  table  indicates  the 


approximate  distance,  in  miles,  to  the 
daytime  service  and  interfering 
contours.  (These  calculations  were 
made  using  the  ground-wave  curves 
computed  for  1655  kMz.  which  are 
referred  to  elsewhere  in  this  Notice.) 
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19.  If  these  stations  were  permitted  to 
operate  with  the  same  power  day  and 
night  with  the  separation  determined  by 
the  daytime  0.5  mV/m  and  0.025  mV/m 
service  and  interfering  groundwave 
contours,  respectively,  the  nightime 
minimum  usable  field  strength  of  the 
subject  station,  calaculated  by  the  root 
sum  square  (RSS)  method,  as  described 
in  Annex  2,  Chapter  4  of  the  Rio  Final 
Acts,  would  be  as  follows  (sky-wave 
field  factors  were  obtained  from  Annex 
2.  Chapter  3  of  the  Rio  Final  Acts): 
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20.  As  is  evident  from  the  above,  the 
extent  of  the  nighttime  service  for  a 
station  on  this  frequency  is  relatively 
small.  If  a  decision  were  to  be  made  that 
the  reference  station  must  be  protected 
to  its  10  mV/m  nighttime  contour, 
through  use  of  directional  antennas,  etc.. 
the  extent  of  service  for  the  reference 
station  would  be  as  follows: 
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21.  Under  these  propagation 
conditions,  the  additional  service  that 
may  be  obtained  in  the  expanded  band 
is  not  as  great  as  might  be  anticipated. 
At  lower  conductivities,  the  service  will 
be  even  less.  The  above  illustrates  that 
even  utilizing  different  power  levels 
associated  with  the  various  classes  does 
not  change  the  service  areas 
signiflcantly. 

22.  Consideration  of  the  above 
information  results  in  several  questions 
upon  which  comments  are  requested: 

1.  What  would  be  the  advantage  or 
disadvantage  of  using  the  entire 
expanded  spectrum  for  a  single  class  of 
stations? 

2.  If  more  than  one  class  of  station 
should  be  permitted  in  the  expanded 
spectrum,  should  the  classes  of  station 
be  intermixed  on  the  same  channels,  oi 
should  the  channels  be  subdivided  by 
class? 

3.  What  power  levels  and  protection 
standards  should  be  applied  for  these 
classes  of  stations  during  daytime 
hours?  Similarly,  what  power  levels  and 
protection  standards  should  be  applied 
during  nighttime  hours? 

4.  To  what  degree  do  the  United 
Stales  broadcasting  requirements  to  be 
identified  in  this  proceeding  affect  the 
choice  of  power  levels  and  other 
technical  standards,  including  the  use  of 
more  than  one  class  of  station? 

B.  Ground-wave  propagation.  23.  The 
basis  for  the  FCC  ground-wave 
propagation  curves  is  set  forth  in 
§  73.184  of  the  FCC  Rules  and 
Regulations.  These  curves  for  the  535  to 
1605  kHz  band  have  been  in  use  for 
many  decades.  During  these  years, 
many  thousands  of  field  strength 
measurements  have  been  made  in  this 
band  by  consulting  engineers  and 
analyzed  through  application  of  the  FCC 
curves.  This  extensive  experience  has 
shown  that,  except  where  some  drafting 
errors  had  occurred  in  the  preparation  of 
the  ground-wave  curves,  correlation 
between  the  curves  and  measured  data 
is  good. 

24.  In  our  preparations  for  the  Region 
2  Conference  on  AM  broadcasting  in  the 
535-1605  kHz.  band.  Buenos  Aires,  1980, 
and  Rio  de  Janeiro  1981,  the  FCC 
recomputed  the  ground-wave  curves 
using  the  same  basis  as  the  original  FCC 
curves  and  replotted  them  by  computer 
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in  metric  format.  The  correlation 
between  the  new  metric  curves  and  the 
original  FCC  curves  was  good,  and 
previous  drafting  errors  were 
eliminated.  Those  differences  that  did 
occur  were  essentially  the  result  of 
greater  accuracy  possible  today  in 
performing  calculations  through  use  of  a 
digital  computer.  These  metric  curves 
were  formally  adopted  at  Rio  de  Janeiro 
and  equivalent  curves  hove  been 
incorporated  in  the  new  United  States- 
Canadian  AM  Broadcasting  Agreement. 
Additionally,  the  Commission  has 
proposed  in  MM  Dockdl  No.  84-752  tc» 
adopt  equivalent  curves  in  the  FCC 
Rules  and  Regulations.'* 

25.  The  FCC  is  of  the  preliminary  view 
that  the  basis  used  for  cblculaling  the 
curves  for  the  535  to  16«j  kHz  band  is 
also  applicable  in  the  extended 
spectrum  from  1605  to  1705  kHz. 
Calculations  have  been  performed  for  a 
new  family  of  ground-wave  curves  for 
use  in  the  extended  spectrum.  The 
curves  were  calculated  for  a  center 
frequency  of  1655  kHz  uping  a  dielectric 
constant  of  15,  which  is  typically  used  in 
computing  the  land  path.  The  calculated 
points  for  these  curves  are  attached  to 
this  Notice  as  Appendix  3  and 
comments  are  invited  oa  their 
application  to  the  extended  band.'^ 

C.  Sky-wave  propagation.  26.  Sky 
wave  propagation  is  also  a  very 
important  aspect  of  our  preparatory 
work  for  the  forthcoming  RARC.  It  is 
more  important  today  than  it  was  in 
1980-81  for  a  number  of  reasons:  (IJ  The 
expanded  band  is  to  be  shared  by 
different  services  in  different  regions  of 
the  world.  Inter-regional  inter-service 
interference  will  be  an  important 
consideration  in  the  planning  process; 
(2)  Sky-wave  propagation  hI  MF  is  now 
much  better  understood  than  in  1980:  (3) 
A  more  accurate  and  realistic  sky-wave 
field  strength  prediction  method  may  be 
the  single  most  viable  and  promising 
approach  to  achieve  the  most  efficient 
use  of  the  spectrum:  and  (4)  Intra- 
regional  sharing  between  broadcasting 
and  other  permitted  services,  e.g..  fixed 
and  mobile,  will  also  require  a  good 
skywave  prediction  model. 

27.  At  this  stage,  there  appear  to  be 
three  issues  concerning  sky-wave 
propagation.  They  are: 

A.  Prediction  Method:  Undoubtedly, 
some  administrations  will  prefer  the 


'•  FCC  84-372.  adopled  JulyCl,  19IW 
'  ^  Therr  are  two  other  nnod(i.s  widely  used  for 
r.Hlciiluting  firound-wave  propi|8'<''<>"  These  arc  the 
mode!  described  in  CCIR  Repi*l  "14  and  a  model 
ustd  by  ITS  in  Boulder.  Colorado.  There  has  been 
no  systematit  invcslifjalion.  hilwever.  of  any 
differences  between  these  models  and  the  FCC 
model,  or  of  the  effects  of  spcdrum  planning 
resulting  from  any  possible  dif  erences. 


extension  of  the  current  method  for 
Region  2  to  cover  the  expanded  band. 
Admittedly,  the  current  method  can  be 
extended  to  cover  the^new  band  without 
introducing  additional  significant  errors. 
However,  more  accurate  and  easy-to- 
use  methods  are  available  and  are  being 
further  developed.'^  These  should  be 
carefully  studied  before  the  United 
States  proposals  are  finalized. 

B.  Uiurnal  Variation  of  Field 
Strengths:  In  the  1980  Report  (Buenos 
Aires),  a  single  curve  for  all  frequencies 
is  given  (Chapter  3,  Figure  9,  source: 
CCIR).  After  the  1980/81  RARC,  the 
Commission  initiated  a  rule-making 
proceeding  (BC  Docket  82-538)  to  allow 
pre-sunrise  and  post-sunset  services  by 
certain  AM  stations.  This  necessitated  a 
study  of  diurnal  variation.  FCC,  with 
support  from  the  Advisory  Committee 
on  Radio  Broadcasting,  developed  a  set 
of  improved  curves  and  formulas  to 
quantify  this  highly  frequency- 
dependent  phenomenon."  The  new 
FCC  diurnal  variation  curves  were  later 
endorsed  by  the  Communication 
Research  Center  of  Canada  and  became 
part  of  the  new  United  States-Canadian 
AM  Broadcasting  Agreement.  The 
Commission  also  adopted  these  curves 
in  September  1983. '"  There  are  two 
questions  that  have  to  be  answered:  (1) 
Do  we  need  to  address  diurnal  variation 
in  the  United  States  proposal  at  all?  This 
depends  on  how  we  propose  to  use  the 
expanded  band  (e.g.  class  of  station); 
and  (2)  If  the  answer  is  yes.  shall  we,  for 
the  purpose  of  simplicity,  propose  a 
single  curve  calculated  for  the  center  of 
the  expanded  band,  e.g.  1655  kHz,  or 
treat  each  channel  separately? 

C.  Field  Strengths  of  Short  Paths:  The 
sky-wave  curves  in  Part  73  of  the  FCC 
Rules  and  Regulations  stops  at  100 
miles.  Occasionally  there  is  a  need  to 
calculate  field  strengths  for  shorter 
paths.  A  standardized  procedure  may  be 
desirable. 

/v.  Regional  Sharing 

A.  Intra-regional  sJiaring.  28.  In  the 
First  Notice  we  addressed  the  issue  of 
sharing  the  1605-1705  kHz  band 
between  the  services  allocated  by  the 
1979  WARC.  Recommendation  No.  504 
from  that  WARC  recommended  that  a 
Region  2  conference  be  convened  to 
plan  the  broadcasting  service  in  the 
1605-1625  kHz  and  1625-1705  kHz 
bands.  It  also  recommended  that  the 


"■  Paper  presented  by  ].  H.  Wang,  FCC.  at  IEEE 
LATINCOM  84.  Mexico  City.  Mexico.  July.  1984. 
"Skywave  Propagation  Consiijeiations  Related  to 
the  1605-1705  kHz  Broadcasting  Conference." 

' '  FCC  Technical  Memorandum.  OST  83-4,  June. 
1983. 

■*  48  FR  133.  September 20,  J19H3. 


CCIR  develop  intra-regional  sharing 
criteria  between  the  broadcasting 
service  and  other  services  allocated  in 
the  band.  The  1979  WARC  adopted  a 
primary  broadcasting  allocation  in  both 
bands  for  Region  2.  The  WARC  also 
provided  a  primary  allocation  for  the 
fixed,  mobile,  and  aeronautical 
radionavigation  services,  and  a 
secondary  allocation  to  the 
radiolocation  service,  until  a  date  that  is 
to  be  decided  by  this  1986/1988  regional 
administrative  radio  conference.  After 
that  time,  the  1605-1625  kHz  band  will 
be  allocated  on  an  exclusive  basis  to  the 
broadcasting  service,  and  the  1625-1705 
kHz  band  will  be  allocated  on  a  primary 
basis  to  the  broadcasting  service,  in  a 
permitted  basis  to  the  fixed  and  mobile 
services,  and  on  a  secondary  basis  to , 
the  radiolocation  service.  Recognizing 
the  provisions  of  No.  419  of  the 
international  Radio  Regulations,  which 
stales  that  permitted  and  primary 
services  have  equal  rights,  except  that 
primary  services  will  have  prior  choice 
of  frequencies  in  the  preparation  of 
frequency  plans,  we  have  initially 
examined  sharing  criteria  that  might  be 
necessary  among  these  services  in  order 
to  develop  a  meaningful  broadcasting 
plan.  Specifically,  we  are  concerned 
with  what  protection  criteria  should  be 
applied  by  the  permitted  services  to 
protect  the  broadcasting  service  after 
the  plan  has  been  established,  as  well  as 
the  protection  criteria  to  be  applied  by 
the  broadcasting  service  to  protect  the 
permitted  services  when  the  plan  is 
modified. 

29.  After  reviewing  existing  reports 
that  address  sharing  in  this  band, 
however,  it  does  not  appear  that  any 
sharing  of  the  1605-1705  kHz  band  can 
be  accomplished  without  requiring 
excessive  restrictions  on  the 
broadcasting  service.  Therefore,  we  are 
proposing  in  our  FCC  recommended 
Preliminary  Views  that  the  permitted 
services  within  1625-1705  kHz  not  be 
assigned  frequencies  in  the  band  until  il 
is  demonstrated  that  they  can  share  this 
spectrum  without  placing  excessive 
restrictions  on  the  broadcasting  service. 
Comments  are  invited. 

B.  Inter-regional  sharing.  30.  In  our 
FCC  recommended  Preliminary  Views, 
•we  have  proposed  Recommendation  A, 
which,  while  a  first  draft,  outlines  the 
situation  regarding  inter-regional 
sharing.  The  Recommendation  promotes 
cooperation  so  that  the  different 
regional  services  can  continue  to 
operate  without  causing  harmful 
interference.  It  leaves  resolution  of  the 
matter  open,  however,  and  should 
receive  further  consideration  and 
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evaluation  nationally  and 
internationally.  Comments  are  invited. 

V.  Existing  Domestic  Users 

31.  In  the  First  Notice,  we  pointed  out 
that  there  are  a  number  of  existing 
domestic  users  in  the  1605-1705  kHz 
band.  The  Commission  has.  however, 
adopted  policies  for  reaccommodation 
of  e.xisting  users  in  the  Radiolocation, 
and  Alaska  Fixed  and  Maritime 
Services."  Cordless  telephones  that 
utilize  frequencies  in  this  band  are  not 
to  be  manufactured  after  October  1, 
1984.-"  The  525-535  kHz  and  1605-1615 
kHz  bands  are  currently  allocated  in  the 
United  States  Table  of  Allocations  as 
mobile  service  bands  but  arc  limited  to 
distribution  of  public  service 
information  from  Traveler's  Information 
Stations  (TIS)  operating  at  530  and  1610 
kHz.  respectively.  Intemationdlly. 
however.  TIS  is  considered  to  be  a 
broadcasting  service.-'  TiS  operations 
on  530  kHz  are  beyond  the  scope  of  this 
proceeding.  As  described  below, 
however,  consideration  does  need  to  be 
given  to  TIS  operations  at  1610  kHz  in 
the  expanded  band. 

32.  Over  200  federal  and  non-federal 
government  TIS  installations  have  been 
authorized  in  the  1605-1615  kHz  portion 
of  the  expanded  band.  The  federal,  state 
and  local  governments  that  operate  such 
stations  have  indicated  that  they  have 
increasing  requirement}  for  such 
services.  They  believe  that  at  least  two 
TIS  channels  [viz,  530  and  1610  kHz)  are 
necessary  because,  in  many  of  the  areas 
where  TIS  service  is  desired,  one  of  the 
channels  is  likely  to  be  unavailable  due 
to  the  authorized  operation  of  a 
standard  AM  broadcast  station  on  the 
adjacent  channel.  However,  since  AM 
broadcast  stations  are  not  required  to 
protect  TIS  operations,  this  situation 
could  affect  both  channels.  In  addition, 
consideration  wiJI  need  to  be  given  to 
the  additional  impact  new  broadcast 
operations  on  1610  kHz  or  elsehwerc  in 
the  expanded  band  would  have  on  TIS 
operations.  Various  alternatives  to 
continuing  TIS  operations  on  1610  kHz 
have  been  suggested  in  the  comments 
and  by  government  users.  Some  of  these 
are  currently  under  study  by  the 
Commission  and  the  National 


"  Second  Rep-irt  and  Order.  General  Docket  No. 
■0-739.  supra  at  2  (Radiolocation):  See  paragraph  11 
Notice,  and  al$o  Sotice  o*  Proposed  Rule  Staking. 
PR  docket  No.  84-874.  adopted  &>pteml)er  5.  19M. 
as  regards  Radiuloc.ition:  Report  and  Order.  PR 
Docket  No.  B3-t&4.  adop'ed  luly  3a  1944  (Alaska 
Fixed/Mantimt-j:  a  regards  Industrial  users  which 
no  longer  have  .in  allocation  in  the  t>and.  see  Report 
and  Order.  Cen<?ral  Docket  .\o.  82-625.  adopted 
June  29. 1983. 

"» Report  and  Onier.  General  Docket  No.  8J-325. 
adopted  December  22. 1983. 

' '  First  Sotice.  supra  at  3. 


Telecommunication  and  Information 
Administration.  Because  of  the  inter- 
relationship between  TIS  and  the 
expanded  band,  the  preparation  of  the 
United  States  proposals  for  the  1986/ 
1968  Broadcasting  RARC  must 
necessarily  take  into  account  the 
mutual-impact  between  TIS  and  the 
future  radio  broadcasting  services  to  be 
offered  infhe  1605-1705  kHz  expanded 
band  as  part  of  the  overall  evaluations. 
Consequently,  we  are  soliciting  further 
comments  addressing  the  status  of  TIS 
operations  on  1010  kHz  within  the 
context  of  this  proceeding  to  assist  the 
Commission  in  forming  its  input  to  the 
United  States  proposals.  Any  needed 
change  in  the  TIS  allocation  would  be 
made  in  a  separate  domestic  proceeding. 

Public  Advisory  Committee 

33.  Several  parties  commented 
favorably  on  the  suggestion  that  the 
Advisory  Committee  on  Radio 
Broadcasting  be  expanded  to  include 
preparations  for  the  RARC.  The 
Advisory  Committee  on  Radio 
Broadcasting  has  provided  invaluable 
assistance  in  the  past  for  preparations 
for  the  Region  2  MF  Conference,  as  well 
as  subsequent  bilateral  negotiations. 
There  are  a  number  of  significant  areas 
in  this  instant  proceeding  in  which  we 
believe  an  advisory  committee  can 
greatly  assist  our  efforts,  including  such 
items  as  the  development  of  United 
States  broadcasting  requirements  and 
method(s)  of  planning.  To  make  this 
possible,  the  Commission  believes  it  is 
appropriate  to  modify  the  Charter  of  the 
Advisory  Committee  on  Radio 
Broadcasting  to  include  preparations  for 
the  RARC  and  to  establish  a  structure 
that  will  insure  that  the  various 
communications  issues,  both 
broadcasting  as  well  as 
nonbroadcasting.  can  be  fully 
considered  by  the  Committee.  The 
Commission  has  done  this  in  connection 
with  the  upcoming  renewal  of  the 
Charter  for  the  Advisory  Committee  on 
Radio  Broadcasting. 

Administrative  Matters 

34.  Pursuant  to  sections  4(i)  303.  and 
403  of  the  Communications  Act  of  1934. 
as  amended,  it  is  ordered  that  this 
Second  Notice  of  Inquiry  is  hereby 
ADOPTED. 

35.  Interested  parties  may  file 
comments  on  or  before  February  6.  1985, 
and  reply  comments  on  or  before  March 
6. 1985.  Although  §  1.419  of  the 
Commission's  Rules  and  Regulations 
requires  that  an  original  and  five  copies 
of  all  statements,  briefs,  or  comments  be 
filed  in  response  to  this  Inquiry,  ten 
additional  copies  would  be  useful.  All 
relevant  and  timely  comments  and  reply 


comments  filed  in  this  proceeding,  as 
well  as  other  pertinent  information 
available  to  the  Commission,  will  be 
considered.  It  should  be  recognized  that 
the  purpose  of  this  proceeding  is  to 
invite  comments  to  assist  the  FCC  in 
recommending  possible  changes  to  the 
international  Radio  Regulations  and 
development  of  multinational 
agreements  it  does  not  involve 
Commission  Rules  and  Regulations, 
even  though  changes  to  our  Rules  may 
later  occur  through  domestic  rulemaking 
as  a  result  of  conference  action. 

36.  Point  of  contact  on  this  matter  is 
Edward  R.  Jacobs,  International  Staff, 
Office  of  Science  and  Technology  (202) 
653-8102. 

Federal  Communications  Commission. 

Willittm ).  Tricarico. 

Secretory. 

Note. — Appendices  1,  2.  and  3  (Subject 
matter  mentioned  below)  will  not  be  printed 
herein  due  to  the  Commission's  ongoing  effort 
to  minimize  publishing  costs.  However, 
copies  of  the  complete  Second  Notice  of 
inquiry  may  be  obtained  from  the 
Intemational  Transcription  Service.  1918  M 
St..  NW.,  Washington.  DC.  20036.  Tel.  (202) 
296-7322.  A  copy  is  also  available  for  public 
inspection  in  the  FCC  Dockets  Branch,  Rm. 
239.  and  the  FCC  labrary.  Rm.  639,  both 
loc.ited  at  1919  M  St.,  NW..  Washington.  D.C. 

Appendix  1 

FCC  Recommended  Preliminary 
Views  of  the  United  States  of  America 
for  the  First  Session  of  the  Intemational 
Telecommunication  Union  Regional 
Administrative  Radio  Conference  To 
Establish  A  Plan  For  the  Broadcasting 
Service  in  the  Band  1605-1705  kHz  in 
Region  2;  Geneva,  April  14-May  2, 1986 
(pp.  1-11): 

Appendix  2 

Additional  Consideration  for 
Allotment  Planning  and  Assignment 
Planning  (pp.  1-2);  and 

Appendix  3 

Calculations  for  a  New  Family  of 
Ground-Wave  Curves  Tentatively  To  Be 
Used  for  the  Extended  Band  at  1605- 
1705  kHz  (pp.  1-18). 

|FR  Doc.  85-1166  Filed  1-14-85:  8:45  am] 
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Public  Infomuitlon  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

January  8,  1985. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
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the  Paperwork  Reduction  Act  of  1980, 

Pub.  L.  96-511. 
Copies  of  the  submissions  are 

available  from  Doris  Peacock,  Agency 

Clearance  Officer,  (202)  632-7513. 

Persons  wishing  to  comment  on  these 

information  collections  should  contact 

Marty  Wagner,  Office  of  Management 

and  Budget,  Room  3235  NEOB. 

Washington.  D.C.  20503.  (202)  395-4814. 

OMB  Number:  3060-0094 

Title:  Section  22.501(L)(10)(ii),  Common 
Carrier  Land  Mobile  Channel  Loading 
Measurement 

Action:  Extension 

Respondents:  Businesses  (including 
small  businesses)      | 

Estimated  Annual  Burden:  11 
Respondent:  88  Hourt 

OMB  Number:  3060-0119 

Title:  Section  90.145.  Special  Temporary 
Authority 

Action:  Extension 

Respondents:  Individuals  or  households, 
state  or  local  govcminents,  businesses 
(including  small  busiDesses).  and  non- 
profit institutions 

Estimated  Annual  Burden:  6.000 
Respondents:  3,000  Hours 

OMB  Number:  3060-0274 

Title:  Section  94.45.  Modification  of 
License 

Action:  Extension 

Respondents:  Individuals  or  households, 
state  or  local  governments,  businesses 
(including  small  businesses),  and  non- 
profit institutions 

Estimated  Annual  Burden:  40 
Respondents:  7  Hourj 

OMB  Number:  3060-0282 

Title:  Section  94.17(d).  Cooperative  use 
of  stations 

Action:  Extension 

Respondents:  State  or  local 
governments,  business  (including 
small  businesses),  and  non-profit 
institutions 

Estimated  Annual  Burden:  300 
Recordkeepers:  225  Hours 

OMB  Number:  3060-0270 

Title:  Section  90'.443,  Content  of  Station 
Records  I 

Action:  Extension  I 

Respondents:  Individuals  or  households, 
state  or  local  governments,  businesses 
(including  small  businesses),  and  non- 
profit institutions 

Estimated  Annual  Burden:  57,180 
Recordkeepers;  4.765  Hours 

William ).  Tricarico. 

Secretary.  Federal  Communications 

Commission. 

(FR  Doc.  85-1168  Filed  1-14-85:  8:45  am] 
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Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

January  8. 1985. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511. 

Copies  of  these  submissions  are 
available  from  Doris  R.  Peacock.  Agency 
Clearance  Officer,  (202)  632-7513. 
Persons  wishing  to  comment  on  any 
information  collection  should  contact 
Marty  Wagner,  Office  of  Management 
and  Budget,  Room  3235  NEOB, 
Washington,  D.C.  20503.  (202)  395-4814. 

OMB  No.:  3060-0108 

Title:  Emergency  Broadcast  System 
(EBS)  Activation  Repopt 

Form  No.:  FCC  201  | 

Action:  Extension 

Estimated  Annual  Burden:  350 
Responses:  30  Hours.  | 

OMB  No.:  3060-0070        ! 

Title:  Request  for  Waiver  of  Re- 
examination Waiting  Period  and 
Notification  of  Action 

Form  No.:  FCC  757-B 

Action:  Extension 

Estimated  Annual  Burdeii:  200 
Responses;  17  Hours. 

William ).  Tricarico. 

Secretary;  Federal  Communications 

Commission. 

[FR  Doc.  85-1169  Filed  1-14-85:  8:45  am) 
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I  Report  No.  DS-359] 

Advisory  Committee  in  Reduced 
Orbital  Spacing;  Meeting 

January  8, 1985.  \ 

A  meeting  of  the  FCC  Advisory 
Committee  on  Reduced  Orbital  Spacings 
will  take  place  on  January  22, 1985  as 
indicated  below.  The  purpose  of  this 
advisory  committee  is  to  obtain  expert 
technical  and  operational  advice  on  how 
to  better  implement  2°  spacings  in  the  4/ 
6  GHz  and  12/14  GHz  bands. 

Date:  lanuary  22. 1985.      ij 

Time:  9:30  AM.  ; 

Place:  Room  856,  Federal  Communications 
Commission,  1919  M  Street  NW.. 
Washington,  D.C. 

Agenda 

1.  Adoption  of  agenda. 

2.  Adoption  of  minutes  from  last  meeting. 

3.  Report  from  nominating  committee. 

4.  Installation  of  Advisory  Committee 
officers. 

5.  Committee  work  plan. 

6.  Organization  of  working  groups. 

7.  Other  business. 


This  meeting  is  open  to  the  public.  For 
more  information  contact  Roger 
Herbstritt  at  the  FCC  on  (202)  634-1624. 
William ).  Tricarico, 
Secretary.  Federal  Communications 
Commission. 

[FR  Doc.  85-1170  Filed  1-14-85:  8:45  am| 
BILLING  CODE  (712-01-H 

FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 

Labor-Management  Cooperation 
Program;  Application  Solicitation 

AGENCY:  Federal  Mediation  and 
Conciliation  Service. 
action:  Final  FY  1985  Program 
Announcement/ Application  Solicitation. 

SUMMARY:  The  Federal  Mediation  and 
Conciliation  Service  (FMCS)  published 
the  draft  Fiscal  Year  1985  Application 
Solicitation  for  the  Labor  Management 
Cooperation  Program  in  the  November 
29, 1984,  issue  (49  FR  46951)  of  the 
Federal  Register.  As  no  public  comments 
were  received,  no  changes  have  been 
made  in  this  final  version. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  L.  Regner,  Director,  Labor- 
Management  Grant  Programs,  FMCS, 
2100  K  Street,  NW.,  Washington.  D.C. 
20427. 
SUPPLEMENTARY  INFORMATION: 

Labor-Management  Cooperation 
Program  Application  Solicitation — FY 
1985 

A.  Introduction 

The  following  is  the  final  solicitation 
for  the  Fiscal  Year  1985  cycle  of  the 
Labor-Management  Cooperation 
Program.  These  guidelines  represent  the 
fifth  year  of  efforts  of  the  Federal 
Mediation  and  Conciliation  Se?Hce  to 
implement  the  provisions  of  the  Labor- 
Management  Cooperation  Act  of  1978 
which  was  approved  in  October  1978. 

The  Act  generally  authorized  FMCS 
to: 

Provide  assistance  in  the 
establishment  and  operation  of  plant, 
area,  public  sector,  and  industrywide 
labor  and  management  committees 
which — 

(A)  Have  been  organized  jointly  by 
employers  and  labor  organizations 
representing  employees  in  that  plant, 
area,  government  agency,  or  industry; 
and 

(B)  Are  established  for  the  purpose  of 
improving  labor  management 
relationships,  job  security, 
organizational  effectiveness,  enhancing 
economic  development  or  involving 
workers  in  decisions  affecting  their  jobs 
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including  improving  communication 
with  respect  to  subjects  of  mutual 
interest  and  concern. 

The  Act  also  prohibited  FMCS  from 
awarding  any  grants  or  contracts  under 
the  following  three  circumstances: 

(1)  No  assistance  can  be  given  for 
plant  labor-management  committees 
unless  the  employees  in  that  plant  are 
represented  by  a  labor  organization  and 
there  is  in  effect  at  that  plant  a 
collective  bargaining  agreement: 

(2)  No  assistance  can  be  given  for  an 
area,  public  sector,  or  industrj  wide 
labor/management  committee  unless  its 
participants  include  any  labor 
organizations  certified  or  recognized  as 
the  representative  of  the  employees  of 
an  employer  participating  in  such  a 
committee.  However,  employers  whose 
employees  are  not  represented  by  a 
labor  organization  may  participate  on 
such  area  or  industrj'wide  committees: 
and 

(3)  No  assistance  can  be  given  to  any 
committee  which  FMCS  finds  to  have  as 
one  of  its  purposes  the  discouragement 
of  the  exercise  of  rights  contained  in 
section  7  of  the  National  Labor 
Relations  Act  (29  U.S.C.  157)  or  the 
interference  with  collective  bargaining 
in  any  plant  or  industry. 

With  respect  to  item  (2)  above, 
applicants  for  area,  public  sector,  or 
industrywide  grants  should  offer 
committee  memberships  to  every  labor 
organization  having  a  collective 
bargaining  contract  with  any  employer 
participating  on  the  committee.  Any 
labor  organization  so  desiring  may 
voluntarily  elect  not  to  participate  on 
the  Committee.  Documentation  of  all 
this  (i.e..  the  listing  of  each  participating 
employer  and  corresponding  labor 
organizations  and  written  declinations 
by  those  labor  organizations  not  electing 
to  participate  on  the  committee)  should 
be  included  as  part  of  the  application. 

The  Program  description  and  other 
sections  that  follow  as  well  as  a 
separately  published  FMCS  Financial 
and  Administrative  Grants  Manual 
make  up  the  basic  guidelines,  criteria, 
and  program  elements  a  potential 
applicant  for  assistance  under  this 
program  must  know  in  order  to  develop 
an  application  for  funding  consideration 
for  either  a  plant,  areawide.  industry,  or 
public  sector  labor-management 
committee.  Directions  for  obtaining  an 
application  kit  mav  be  found  in  Section 
H. 

B.  Program  Description 

Objectives 

The  Labor-Management  Cooperation 
Act  of  1978  identified  the  following 


seven  general  areas  for  which  financial 
assistance  would  be  appropriate: 

(1)  To  improve  communications 
between  representatives  of  labor  and 
management: 

(2)  To  provide  workers  and  employers 
with  opportunities  to  study  and  explore 
new  and  innovative  joint  approaches  to 
achieving  organizational  effectiveness: 

(3)  To  assist  workers  and  employers 
in  solving  problems  of  mutual  concern 
not  susceptible  to  resolution  within  the 
collective  bargaining  process: 

(4)  To  study  and  explore  ways  of 
eliminating  potential  problems  which 
reduce  the  competitiveness  and  inhibit 
the  economic  development  of  the  plant, 
area,  or  industry: 

(5)  To  enhance  the  involvement  of 
workers  in  making  decisions  that  affect 
their  working  lives: 

(6)  To  expand  and  improve  working 
relationships  between  workers  and 
managers:  and 

(7)  To  encourage  free  collective 
bargaining  by  establishing  continuing 
mechanisms  for  communication 
between  employers  and  their  employees 
through  Federal  assistance  to  the 
formation  and  operation  of  labor- 
management  committees. 

The  primary  objective  of  this  program 
is  to  encourage  and  support  the 
establishment  and  operation  of  joint 
labor-management  committees  to  carry- 
out  specific  objectives  that  meet  the 
aforementioned  general  criteria  and 
conform  to  the  restrictions  noted  in 
Section  A  (Introduction).  These 
committees  may  be  found  at  either  the 
plant  (worksite),  area,  industry,  or 
public  sector  levels.  A  plant  or  worksite 
committee  is  generally  characterized  as 
restricted  to  one  or  more  organizational 
or  productive  units  operated  by  a  single 
employer.  An  area  committee  is 
generally  composed  of  multiple 
employers  of  diverse  industries  as  w  ell 
as  multiple  labor  unions  operating 
within  and  focusing  upon  city,  county, 
contiguous  multicounly.  or  statewide 
jurisdictions.  An  industry  committee 
generally  consists  of  a  collection  of 
agencies  or  enterprises  and  related 
labor  unions  producing  a  common 
product  or  service  in  the  private  sector 
on  a  local,  state,  regional,  or  nationwide 
level.  A  public  sector  committee  consists 
of  government  employees  and  managers 
in  one  or  more  units  of  a  local  or  state 
government.  In  deciding  whether  an 
application  is  for  an  area  or  industry 
committee,  consideration  should  be 
given  to  the  above  definitions  as  well  as 
to  the  focus  of  the  committee. 

In  FY85.  competition  will  be  open  to 
plant,  area,  private  industry,  and  public 
sector  committees.  In-plant  committee 


applications  must  offer  an  innovative  or 
unique  effort. 

Required  Program  Elements 

1.  Problem  Statement — The 
application,  which  should  have 
numbered  pages,  must  discuss  in  detail 
what  specific  problem(s)  face  the  plant, 
area,  government,  or  industry,  and  its 
workforce  that  will  be  addressed  by  the 
committee.  Applicants  must  document 
the  problems  using  as  much  relevant 
data  as  possible  and  discuss  the  full 
range  of  impacts  these  problems  could 
have  or  are  having  on  the  plant, 
government,  area,  or  industry.  An 
industrial  or  economic  profile  of  the 
area  and  workforce  might  prove  useful 
in  explaining  the  problems.  This  section 
basically  discusses  WHY  the  effort  is 
needed. 

2.  Results  or  Benefits  Expected — By 
using  specific  goals  and  objectives,  the 
application  must  discuss  in  detail 
WHAT  the  labor-management 
committee  as  a  demonstration  effort  will 
accomplish  during  the  life  of  the  grant. 
While  a  goal  of  "improving 
communication  between  employers  and 
employees"  may  sufjfice  as  one  overall 
goal  of  a  project,  the  objectives  must, 
whenever  possible,  be  expressed  in 
measurable  terms.  Applicants  should 
focus  on  the  impacts  or  changes  that  the 
committee's  efforts  will  have.  Existing 
committees  should  focus  on  expansion 
efforts/results  expected  from  FMCS 
funding.  The  goals,  objectives,  and 
projected  impacts  will  become  the 
foundation  for  future  monitoring  and 
evaluation  efforts. 

3.  Approach — This  section  of  the 
application  specifies  HOW  the  goals 
and  objectives  will  be  accomplished.  At 
a  minimum,  the  following  elements  must 
be  included  in  all  grant  applications: 

(a)  A  discussion  of  the  strategy  the 
committee  will  employ  to  accomplish  its 
goals  and  objectives: 

(b)  A  listing,  by  name  and  title,  of  all 
existing  or  proposed  members  of  the 
labor-management  committee.  The 
applications  should  also  offer  a 
rationale  for  the  selection  of  the 
committee  members  (e.g.  members 
represent  70"^;  of  the  area  or  plant 
workforce). 

(c)  A  discussion  of  the  number,  type, 
and  role  of  all  committee  staff  persons. 
Include  proposed  positioifdescriptions 
for  all  staff  that  will  have  to  be  hired  as 
well  as  resumes  for  staff  already  on 
board; 

(d)  In  addressing  the  proposed 
approach,  applicants  must  also  present 
their  justification  as  to  why  Federal 
funds  are  needed  to  implement  the 
proposed  approach; 
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(ej  A  statement  of  how  often  the 
committee  will  meet  as  well  as  any 
plans  to  form  subordinate  committees 
for  particular  purposes:  and 

(f)  For  applications  from  existing 
commitees  (i.e..  in  existence  at  least  12 
months  prior  to  the  submission 
deadline),  a  discussion  of  the  past 
efforts  and  accomplishments  and  how 
they  would  integrate  with  the  proposed 
future  expanded  effort. 

4.  Major  Milestones — This  section 
must  include  an  implementation  plan 
that  indicates  what  major  steps, 
operating  activities,  and  objectives  will 
be  accomplished  as  well  as  a  timetable 
for  WHEN  they  will  be  finished.  A 
milestone  chart  must  be  included  that 
indicates  what  specific 
accomplishments  (process  and  impact) 
will  be  completed  by  month  over  the  life 
of  the  grant.  The  chart  should  identify 
months  as  "month  1,  2"  etc..  rather  than 
by  name  of  month  as  the  grant  start  date 
will  not  be  determined  until  applications 
are  reviewed.  The  accomplishment  of 
these  tasks  and  objectives,  as  well  as 
problems  and  delays  therein,  will  serve 
as  the  basis  for  quarterly  progress 
reports  to  FMCS. 

5.  Evaluation — Applicants  must 
provide  for  an  external  evaluation  or 
internal  assessment  of  the  project's 
success  in  meeting  its  goals  and 
objectives. 

An  evaluation  plan  must  be  developed 
which  will  briefly  discuss  what  basic 
questions  or  issues  the  assessment 
would  examine  and  what  baseline  data 
the  committee  staff  would  already  have/ 
or  will  gather  for  the  assessment.  This 
section  should  be  written  with  the 
application's  own  goals  and  objectives 
clearly  in  mind  and  the  impacts  or 
changes  that  the  effort  is  expected  to 
cause. 

6.  Letters  of  Commitment — 
Applications  must  include  current  letters 
of  commitment  from  all  proposed  or 
existing  committee  participants  and 
chairpersons.  These  letters  should 
indicate  that  the  participants  support  the 
application  and  are  willing  to  personally 
attend  scheduled  committee  meetings. 

7.  Other  Requirements — Applicants 
are  also  responsible  for  the  following: 

(a)  The  submission  of  data  indicating 
how  many  employees  will  be  covered  or 
represented  through  the  labor- 
management  committee: 

(b)  From  existing  committees,  a  copy 
of  the  existing  staffing  levels,  a  breakout 
of  annual  operating  costs  and 
identification  of  all  sources  and  levels  of 
financial  support: 

(c)  A  detailed  budget  narrative  based 
on  policies  and  procedures  contained  in 
the  FMCS  Financiil  and  Administrative 
Grants  Manual; 


(d)  An  assurance  that  the  labor- 
management  committee  will  not 
interfere  with  any  collective  bargaining 
agreements;  and  \ 

(e)  An  assurance  that  written  minutes 
of  all  committee  meetings  will  be 
prepared  and  made  available  to  FMCS. 

Selection  Criteria 

The  following  criteria  Will  be  used  in 
the  scoring  and  selection  of  applications 
for  award: 

(1)  The  extent  to  which  the 
application  has  clearly  identified  the 
problems  and  justified  the  needs  that 
the  proposed  project  will  address. 

(2)  The  degree  to  which  appropriate 
and  measurable  goals  and  objectives 
have  been  developed  to  address  the 
problems/needs  of  the  area.  For  existing 
conlimittees.  the  extent  to  which  the 
committee  will  focus  on  expanded 
efforts. 

(3)  The  feasibility  of  the  approach 
proposed  to  attain  the  goials  and 
objectives  of  the  project  and  the 
perceived  likelihood  of  accomplishing 
the  intended  project  results.  For  inplant 
applicants,  this  section  will  address  the 
degree  of  innovativeness  or  uniqueness 
of  the  proposed  effort. 

(4)  The  appropriateness  of  committee 
membership  and  the  degree  of 
commitment  of  these  individuals  to  the 
goals  of  the  application. 

(5)  The  feasibility  and  thoroughness  of 
the  implementation  plan  in  specifying 
major  milestones  and  target  dates. 

(6)  The  cost  effectiveness  and  fiscal 
soundness  of  the  application's  budget 
request,  as  well  as  the  application's 
fiscal  feasibility  vs.  its  goals  and 
approach. 

(7)  The  overall  feasibility  of  the 
proposed  project  in  light  of  all  of  the 
information  presented  for  consideration 
and  quality  of  the  application;  and. 

(8)  The  cost  value  of  the  government 
of  the  application  in  light  of  the  overall 
objectives  of  the  Labor-Management 
Cooperation  Act  of  1978.  This  includes 
such  factors  as  innovativeness,  site 
location,  and  other  qualities  that 
enhance  an  applicant's  value  in 
encouraging  the  labor-management 
committee  concept.         | 

C.  Eligibility 

Eligible  grantees  include  State  and 
local  units  of  government,  private  non- 
profit labor-management  committees,  or 
a  labor  or  management  entity  on  behalf 
of  a  committee  that  will  be  created 
through  the  grant,  and  certain  third 
party  private  non-profit  entities  on 
behalf  of  one  or  more  committees  to  be 
created  through  the  grant.  Federal 
government  agencies  are  not  eligible. 


Third  party  private  non-profit  entities 
which  can  document  that  a  major 
purpose  or  function  of  their  organization 
has  been  the  improvement  of  labor 
relations  are  eligible  to  apply.  However, 
all  funding  must  be  directed  to  the 
functioning  of  the  labor-management 
committee,  and  all  requirements  under 
Part  B  must  be  followed.  Applications 
from  third-party  entities  must  document 
particularly  strong  support  and 
participation  from  all  labor  and 
management  parties  with  whom  the 
applicant  will  be  working.  Applicants 
from  third-parties  which  do  not  directly 
support  the  operation  of  a  new  or 
expanded  committee  will  not  be  deemed 
eligible. 

Applicants  who  received  funding 
under  this  program  in  the  past  for 
committee  funding  are  not  eligible  to 
apply  for  funding  to  continue  or  expand 
their  prior  efforts. 

D.  Allocations 

FMCS  has  received  an  FY85 
appropriation  of  $1  million  for  the 
Labor-Management  Cooperation 
program.  Specific  funding  levels  will  not 
be  established  for  each  type  of 
convnittee.  Instead,  the  review  process 
will  be  conducted  in  such  a  manner  that 
at  least  two  awards  will  be  made  in 
each  category  (inplant,  industry,  public 
sector,  and  area),  providing  that  FMCS 
determines  that  at  least  two  outstanding 
applications  exist  in  each  category. 
After  these  applications  are  selected  for 
award,  the  remaining  applications  will 
be  awarded  according  to  highest  score 
without  regard  to  category. 

FMCS  reserves  the  right  to  retain  up 
to  5  percent  of  the  FY85  appropriation  to 
contract  for  program  support  purposes. 
In  addition.  S60.000  will  be  reserved  for 
support  of  the  Third  National  Labor- 
Management  Conference. 

E.  Dollar  Range  and  Length  of  Grants 
and  Continuation  Policy 

Awards  to  continue  and  expand 
existing  labor-management  committees 
(i.e..  in  existence  at  least  12  months 
prior  to  the  submission  deadline)  will  be 
for  a  period  of  12  months.  If  successful 
progress  is  made  during  this  initial 
budget  period  and  if  sufficient 
appropriations  for  expansion  and 
continuation  projects  are  available, 
these  grants  may  be  continued  up  to  an 
additional  12  months  at  double  the 
initial  cash  match  ratio.  The  total  project 
period  will  thus  normally  be  no  more 
than  24  months. 

Initial  awards  to  establish  new  labor- 
management  committees  (i.e..  not  yet 
established  or  in  existence  less  than  12 
months  prior  to  the  submission 
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deadline),  will  be  for  a  period  of  18 
months.  If  successful  progress  is  made 
during  this  initial  budget  period  and  if 
sufficient  appropriations  for  expansion 
and  continuation  projects  are  available, 
these  grants  may  be  continued  up  to  an 
additional  18  months  at  double  the 
initial  cash  match  ratio.  The  total  project 
period  will  thus  normally  be  no  more 
than  36  months. 

The  dollar  range  of  awards  is  as 
follows: 
—Up  to  $35,000  in  FMCS  funds  per 

annum  for  existing  in-plant  applicants; 

up  to  $50,000  over  18  months  for  new 

in-plant  committee  applicants: 
—Up  to  $75,000  in  FMCS  funds  per 

annum  for  existing  area,  industry  and 

public  sector  committees  applicants: 
—Up  to  $100,000  per  18-month  period  for 

new  area,  industry,  and  public  sector 

committee  applicants. 

Applicants  are  reminded  that  these 
figures  represent  maximum  Federal 
funds  only.  If  total  costs  to  accomplish 
the  objectives  of  the  application  exceed 
the  maximum  allowable  Federal  funding 
level  and  grantee  match,  applicants  may 
supplement  these  funds  through 
voluntary  contributions  from  other 
sources. 

F.  Match  Requirements  and  Cost 

Allowability 

In  FY85.  applicants  for  new  labor- 
management  committees  must  provide 
at  least  10  percent  of  the  total  allowable 
project  costs.  Applicants  of  existing 
committees  must  provide  at  least  25 
percent  of  the  total  allowable  project 
costs.  All  matching  funds  must  be  in 
cash  rather  than  in-kind  goods  or 
services.  Matching  funds  may  come 
from  state  or  local  government  sources 
or  private  sector  contributions,  but  may 
generally  not  include  other  Federal 
funds.  Funds  generated  by  grant- 
supported  efforts  are  considered 
"project  income."  and  may  not  be  used 
for  matching  purposes. 

It  will  also  be  the  policy  of  this 
program  to  reject  all  requests  for 
indirect  or  overhead  costs.  In  addition, 
grant  funds  must  not  be  used  to  supplant 
private  or  local/state  government  funds 
previously  made  available  for  these 
purposes.  Also,  under  no  circumstances 
will  business  or  labor  officials 
participating  on  a  labor-management 
committee  be  paid  or  otherwise 
compensated  out  of  grant  funds  for  time 
spent  at  committee  meetings  or  time 
spent  in  training  sessions. 

For  a  more  complete  discussion  of 
cost  allowability,  applicants  are 
encouraged  to  consult  the  FY85  FMCS 
Financial  and  Administrative  Grants 
Manual  which  will  be  included  in  the 
application  kit. 


G.  Application  Submission  and  Review 
Process 

Applications  must  be  postmarked  no 
later  than  May  10. 1985.  No  applications 
or  supplementary  materials  can  be 
accepted  after  the  deadline.  An  original 
application,  containing  numbered  pages, 
plus  three  copies  should  be  addressed  to 
the  Federal  Mediation  and  Conciliation 
Service.  Labor-Management  Grant 
Programs,  2100  K  Street.  NW. 
Washington.  DC  20427. 

After  the  deadline  has  passed,  all 
eligible  applications  will  be  reviewed 
and  scored  initially  by  an  FMCS  Grant 
Review  Board.  The  Director.  Labor- 
Management  Grant  Programs,  will 
finalize  the  scoring  and  place  the 
application  in  one  of  the  following  three 
categories:  (a)  Unacceptable  for  funding, 
(b)  potentially  acceptable  for  funding 
but  funds  are  unavailable,  and  (c) 
recommended  for  funding. 

All  FY85  grant  applicants  will  be 
notified  of  results,  and  all  grant  awards 
will  be  made,  prior  to  September  30. 
1985.  Applications  submitted  after  the 
deadline  dates  or  that  fail  to  adhere  to 
eligibility  or  other  major  requirements 
will  be  administratively  rejected  prior  to 
the  convening  of  the  Grant  Review 
Board. 

//.  Contact 

Individuals  wishing  to  apply  for 
funding  under  this  program  should 
contact  the  Federal  Mediation  and 
Conciliation  Service  as  soon  as  possible 
to  obtain  an  application  kit.  These  kits, 
as  well  as  additional  information  or 
clarification,  can  be  obtained  by 
contacting  Peter  L  Regner.  Federal 
Mediation  and  Conciliation  Service. 
Labor-Management  Grant  Programs. 
2100  K  Street.  NW.  Washington.  DC 
20427,  or  calling  202/653-5320. 
Kay  McMiuray, 

Direirlor.  Federal  Mediation  and  Conciliation 
Senice. 

jFR  Doc.  85-1142  Filed  1-14-85:  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

Information  Collection  Item  Submitted 
for  0MB  Review 

The  Federal  Maritime  hereby  gives 
notice  that  the  following  item  has  been 
submitted  to  OMB  for  review  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  use.  3501,  et  seq).  Requests  for 
information,  including  copies  of  the 
collection  of  information  and  supporting 
documentation,  may  be  obtained  from 
Francis  C.  Hurney.  Agency  Clearance 
Officer.  Federal  Maritime  Commission. 
1100  L  Street,  NW.,  Room  11101. 


Washington,  D.C.  20573,  telephone 
number  (202)  (523-5725).  Comments  may 
be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Attention:  Desk  Officer  for  the  Federal 
Maritime  Commission,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  the  notice  appears. 

Summary  of  Item  Submitted  for  OMB 
Review 

Tariff  Data/Information  Needs  Study 
Questionnaire 

As  part  of  a  study  of  the  foreign 
freight  rate  tariff  filing  system  of  the 
Federal  Maritime  Commission,  two 
voluntary  questionnaires  were 
developed  to  consider  the  separate 
opinions  of  the  ocean  shipping  industry 
and  shipping  public.  46  CFR  Part  580 
requires  that  every  common  carrier  by 
wafer  and  conference  of  such  carriers 
engaged  in  the  foreign  commerce  of  the 
United  States  file  with  the  Commission 
and  keep  open  to  public  inspection 
tariffs  showing  rates  and  charges  for 
transportation  between  U.S.  and  foreign 
ports  and  between  points  on  any 
through  route  which  is  established.  One 
survey  was  developed  to  target  ocean 
common  carriers,  conferences,  and  non- 
vessel  operating  common  carriers;  the 
other  shipper  associations,  freight 
forwarders  and  custom  house  brokers. 

The  Commission  estimates  that  the 
one  time  only  surveys  will  solicit  about 
100  respondents  for  a  burden  of  350 
hours.  Total  estimated  cost  to  the 
government  is  $8,000:  cost  to  the  public 
is  estimated  at  $6,300. 
Bruc«  A.  Domlirowski, 
Assistant  Secretary. 
jFR  Doc.  8.T-1124  Filed  1-14-85:  8:45  am) 
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Ocean  Freight  Forwarder  License; 
Revocations;  A.R.  Pradillo,  et  at. 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders.  46 
CFR  Part  510. 

License  Number:  1423 

Name:  A.  R.  Pradillo 

Address:  «2  Canal  Street,  ITM  Bldg.. 

Suite  2011  New  Orleans,  LA  70130 
Date  Revoked:  January  1, 1985 
Reason:  Voluntarily  requested 

revocation 
License  Number:  1308-R 


Name:  Alph 
Address:  12 

Segundo. 
Date  Revoke 
Ri-ason:  Fail 

surety  boi 

License  Nur 
Name:  And( 

Co. 
Address:  31' 

Chicago.  1 
Diite  Revoki 
Reason:  Fai 

surety  boi 
Eugene  P.  SU 
Deputy  Direc 
|hR  Doc.  85-1 
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Name:  Alpha  Cargo  Scn'icc  Qirporation 
Address:  1222  East  Imperial  A\  pniip.  El 

Sopundo.  CA  90245 
Date  Revoked:  January  2. 1985 
Reason:  Failed  to  maintain  h  valid 

surety  bond 

License  Number:  1499 

Name:  Anderson  Bros.  Stoijiige  A  Miivinj; 

Co. 
Address:  3141  North  Sheffield  Ave.. 

Chicago.  IL  60667 
Date  Revoked:  January  4. 1985 
Reason:  Failed  to  maintain  4i  valid 

surety  bond 
Eujjene  P.  Stakem, 
Peimty  Director.  Bun-iiu  of  Tuiilfa. 
im  Doc.  85-1164  Filed  1-14-8A  8:45  anij 
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Ocean  Freight  Forwarder  License; 
Applicants;  LMB  Transport,  Inc.,  et  at. 

Notice  is  given  that  the  following 
applicants  have  filed  Vkilh  the  Federal 
Maritime  Commission  applications  for 
licenses  as  ocean  freight  forwarders 
pursuant  to  section  19  of  the  Shipping 
Act  of  1984  (46  U.S.C.  app.  1718  and  4(i 
CFR  Part  510). 

Persons  knowing  of  any  feason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  rec|uested  to 
communicate  with  the  Dir«:tor.  Bureau 
of  Tariffs,  Federal  Maritime 
Commission.  Washington.  D.C.  20573. 

LMB  Transport.  Inc..  44  West  .'i4th 
Stnet  Bavonne.  NJ  07702 
Officer: 

l.awrence  M.  Buck.  PresiklenI 
Four  Winds  International.  Inc..  4275 
Campus  Point  Court,  San  Diego.  CA 
92121. 
Officers:  | 

R.  W.  Arendsee.  Chairmlin  of  Board  of 

Directors 
P.  W.  Kircher,  Executive  Vice 

President/Director 
Douglas  Cruikshank,  Vice  President 
Hugh  Grumpier.  Vice  President 
Han  Helders,  Senior  Vict  President 
Harry  House,  Vice  President 
Peter ).  Malatesta,  Vice  President 
Charles  H.  Purviance.  Senior  Vice 

President 
Catherine  N.  Sirpis,  SeciH'tar>7 

Director 
Paul  D.  Smith.  President 
Morgan  Overseas  Service,  Ltd.,  120 
Broadway,  New  York,  NY  110271. 
Officers: 

Eleonora  A.  Torp.  Prcsii|ent/ 

Treasurer/Director      j 
Willy  Rufenacht,  Secretary/Director 
Rapid  Movements  Ltd..  1180  Pratt 
Avenue,  Elk  Grove  Village.  IL  60007. 
Officers; 
Edward  B.  Moore.  President 


Lawrence  C.  Cantello.  Senior  Vice 

President 
liigrid  M.  MacCready.  Vice  President 
Kenneth  E.  Moore.  Secretary 
Franklyn  Sheps.  14823  SW.  84lh 
Terrace.  Miami,  ¥L  33193. 

By  the  Ffcderal  Maritime  Commission 

DHtpd:  jHnuary  10.  lf«85. 
Bruce  .\.  Dombrowski. 
Asuislont  Secretary.  \ 

[\H  Doc  1163  Filed  1-14-85:  8:45  nm| 
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FEDERAL  RESERVE  SYSTEiN 

Angola  State  Bancorp,  et  aL; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Boards  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Boards  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
mimediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  ac^pted  for 
processing,  it  will  also^e  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
{.ny  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

L'nless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
0, 1985. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Angola  State  Bancorp.  Angola,  ^ 
Indiana:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Angola  State  Bank. 
Angola.  Indiana. 

2.  Comprehensive  Investment 
Company,  Coon  Rapids,  Iowa:  to 
acquire  The  Farmers  State  Bank, 
Bayard.  Iowa. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street.  San 
Francisco,  California  94105: 


1.  Salt  Lake  Holding  Corp..  Salt  Lake 
City.  Utah;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Sandy  State  Bank. 
Sandy.  Utah. 

Board  of  Governors  of  the  Federal  Reserve 
System,  lunuury  9. 19B5. 
lames  McAfee. 

Associate  Secretary  of  the  Bitard. 
[re  Doc.  85-1092  Filed  1-14-85:  8:45  am| 
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Chemical  New  York  Corp.,  et  al.; 
Applications  To  Engage  De  Novo  In 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  a\  ailable  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
acco;  ipanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  4, 1985. 

A.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett.  Vice  President).  33 
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Liberty  Street,  New  York.  New  York 
10045: 

1.  Chemical  New  York  Corporation, 
Nj'W  York.  New  York:  to  engage  de  novo 
in  the  activity  of  making  credit  related 
involuntary  unemployment  insurance 
available. 

2.  Republic  New  York  Corporation, 
New  York.  New  York:  Saban.  S.A.. 
Panama  City.  Republic  of  Panama: 
Republic  Holding.  S.A..  City  of 
Luxembourg.  Grand  Duchy  of 
Luxembourg:  Trade  Development 
Finance  (Netherlands  Antilles),  N.  V., 

.The  Netherlands  Antilles:  Trade 
Development  Hollard  Holding.  N.  V., 
Amsterdam.  The  Netherlands:  to  engage 
de  novo  through  their  subsidiary. 
Republic  New  York  Trust  Company  of 
Florida.  N.A..  Miami.  Florida,  in  the 
performance  of  trust  services,  including 
estate  administration:  testamentary  trust 
administration:  investment  advisory  and 
management  services:  custodianship: 
guardianship  (property):  escrow:  and  life 
insurance  trust  administration. 

Board  of  Governors  of  the  Fedora!  Reserve 
System.  |anuar>'  10.  1985. 

|am«s  McAfee. 

Associate  Secretary  of  the  B.xird 

ira  Doc.  85-1093  Filed  l-14-«5:  ft45  am) 
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OEPARTMErrr  of  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental  Healtti 
Administration 

American  Indian  Mental  Health 
Research  and  Development  Center; 
Request  for  Applications 

agency:  The  National  Institute  of 
Mental  Health,  HUB. 
ACTION:  Issuance  of  request  for 
Applications  for  American  Indian 
Mental  Health  Research  and 
Development  Center. 

summary:  The  National  Institute  of 
Mental  Health  through  the  Center  for 
Studies  of  Minority  Group  Mental 
Health.  Division  of  Prevention  and 
Special  Mental  liealth  Programs,  will 
award  a  grant  to  support  an  American 
Indian  Mental  Health  Research  and 
Development  Center  which  will  develop 
and  carry  out  innovative,  multi- 
disciplinary  studies  on  the  mental  health 
problems  and  needs  of  American 
Indians:  serve  as  a  resource  for  the 
training  of  new  and  established 
American  Indian  mental  health 
researchers:  disseminate  information 
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stemming  from  the  Center's  ongoing 
research  programs:  and  provide  an 
environment  which  will  assure  high- 
level  research  leadership  in  the  area  of 
American  Indian  mental  health.  Support 
may  be  requested  for  up  to  5  years.  It  is 
expected  that  the  maximum  support  for 
the  Center  will  be  $250,000  (direct  costs) 
per  year. 

DATE:  Receipt  date  of  applications  for 
FY  1985  funding:  March  1. 1985.  (This  is 
a  one-time  only  submission  date  for  this 
Request  for  Applications.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  James  R.  Ralph.  Chief.  Center  for 
Studies  of  Minority  Group  Mental 
Health,  Division  of  Prevention  and 
Special  Mental  Health  Programs, 
National  Institute  of  Mental  Health, 
Room  11-95  Parklawn  Building,  5600 
Fishers  Lane,  Rockville.  Maryland  20857. 
Telephone:  (301)  443-3724. 
Donald  Ian  Macdonald,  M.D., 
.Administrator.  .Alcohol.  Drug  .Abuse,  and 
Mental  Health  Administration. 
[FR  Doc.  85-1137  Filed  1-14-85:  8:45  dm] 

anXING  COM  41<0-M-«I 


Food  and  Drug  Administration 

Micro  Blenders,  Inc.;  withdrawal  of 
Approval  of  NADA's 

Correction 

In  FR  Doc.  85-11  beginning  on  page 
347  in  the  issue  of  Thursday,  January  3, 
1985,  make  the  following  correction: 

On  page  348.  first  column,  in 
SUPPLEMENTARY  INFORMATION",  third 
line,  "2109"  should  have  read  "210". 

MLLINQ  COOC  1M»-«1-II 


Health  Resources  and  ServiceH 
Administration 

National  Advisory  Council  on  Health 
Professions  Education;  Filing  of 
Annual  Report  of  Federal  Advisory 
Committee 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Pub.  L  92-463.  the 
Annual  Report  for  the  following  Health 
Resources  and  Services  Administration 
Federal  Advisory  Committee  has  been 
nied  with  the  Library  of  Congress: 
National  Advisory  Council  on  Health 

Professions  Education 
Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress. 
Newspaper  and  Current  Periodical 
Reading  Room.  Room  1026.  Thomas 
Jefferson  Building.  Second  Street  and 


Independence  Avenue.  SE.  Washington. 
D.C..  or  weekdays  between  9:00  a.m. 
and  4:30  p.m.  at  the  Department  of 
Health  and  Human  Services. 
Department  Library,  North  Building, 
Room  1436.  330  Independence  Avenue. 
SW.  Washington.  D.C.  20201.  Telephone 
(202)  245-6791.  Copies  may  be  obtained 
from  Mr.  Robert  L.  Belsley,  Executive 
Secretary,  National  Advisory  Council  on 
Health  Professions  Education.  Health 
Resources  and  Services  Administration, 
Room  8C-22.  Parklawn  Building.  5600 
Fishers  Lane.  Rockville,  Maryland  20857. 
Telephone  (301)  443-6880. 

Ddleil:  jdnuary  9. 1985. 
lackie  E.  Baum, 

.Advisory  Committee  Management  Officer. 

HRSA. 

jFR  Doc.  85-1077  File  1-14-85;  8:45  am) 

WLLING  COOC  4100- 1«-M 

National  CouncH  on  Health  Planning 
and  Development;  Filing  of  Annual 
Report  of  Federal  Advisory  Committee 

.Notice  is  hereby  given  that  pursuant 
to  section  13  of  Pub.  L  92-463.  the 
Annual  Report  for  the  following  Health 
Resources  and  Services  Administration 
Federal  Advisory  Committee  has  been 
filed  with  the  Library  of  Congress: 

National  Council  on  Health  Planning 
and  Develonment 

Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress, 
Newpaper  and  Current  Periodical 
Reading  Room.  Room  1026.  Thomas 
Jefferson  Building,  Second  Street  and 
Independence  Avenue.  SE.  Washington. 
D.C.  or  weekdays  between  9:00  a.m. 
and  4:30  p.m.  at  the  Department  of 
Health  and  Human  Services. 
Department  Library.  North  Building. 
Room  1436,  330  Independence  Avenue, 
SW.  Washington.  D.C.  20201,  Telephone 
(202)  245-6791.  Copies  may  be  obtained 
from  Ms.  Diane  McMenamin,  Interim 
Executive  Secretary,  National  Council 
on  Health  Planning  and  Development, 
Health  Resources  and  Services 
Administration,  Room  174-55,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  Telephone  (301)  443- 
4686. 

Dated:  (anuary  9.  1985. 
lackie  E.  Baum, 

.Adiisory  Committee  Management  Office. 

HRS.A. 

[FR  Doc.  85-1078  Filed  1-14-85:  8:45  am) 
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Centers  for  Disease  Control 

National  Institute  for  Occupational 
Safety  and  Health;  Public  Health 
Service;  Grants  for  Education 
Programs  in  Occupational  Safety  and 
Health;  Availability  of  Funds  for  Fiscal 
Year 198S 


I 


The  National  Institute 
Occupational  Safety  and  Health 
(MOSH).  Centers  for  Disease  Control 
(CDC),  announces  the  availability  of 
funds  in  Fiscal  Year  1985  for  training 
grants  in  occupational  safety  and  health 
as  authorized  by  section  21(a)(1)  of  the 
Ocrupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  670(a)(1)).  Regulations 
applicable  to  this  program  are  in  Part  86. 
'"Grants  for  Education  Programs  in 
Occupational  Safety  and  Health,"  of 
Title  42.  Code  of  Federal  Regulations 
(42  CFR).  The  objective  of  this  grant 
program  is  to  award  funds  to  eligible 
institutions  or  agencies  to  pay  part  or  all 
of  the  costs  of  the  combination  of  long- 
turm  and  short-term  training  activities  in 
occupational  safety  and  health. 

Approximately  S8.760.GOO  will  be 
availiible  in  Fiscal  Year  1985  to  award 
15  continuation  and  renewal  educational 
resource  center  grants  ranging  from 
approximately  $300,000  10  $700,000  wilh 
the  average  award  being  SJi20.000.  and 
to  award  approximately  15  continuation 
and  new  or  competing  reaev%al  project 
grants  ranging  from  approximately 
$10,000  to  $150,000  with  tbe  average 
award  being  $58,000. 

Grants  are  usually  awarded  for  a  3-  to 
5-year  project  period.  Coetinuation 
awards  within  the  project  peiiod  are 
made  on  the  basis  of  satisfactory 
progress  in  meeting  project  objectives 
rind  on  the  availability  of  funds. 

Applications  are  subject  to  review  as 
detailed  in  42  CFR  Part  86.  Program 
guidelines,  information  on  application 
and  review  procedures,  deadlines,  and 
the  consequences  of  late  Bubmission 
may  be  obtained  from  the  individuals 
listed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Thelen.  Training  Grant 
Coordinator.  Division  of  Training  and 
Manpower  Development.  MIOSH, 
CDC.  4676  Columbia  Parkway, 
Cincinnati.  Ohio  45226,  Telephone: 
(513)  684-8241  or  FTS  884-8241 
Leo  A.  Sanders.  Chief.  Grants 
Management  Branch.  Procurement 
and  Grants  Office.  Centers  for 
Disease  Control.  255  East  Paces  Ferry 
Road.  NE..  Room  321,  Atlanta. 
Georgia.  30305.  Telephone:  (404)  262- 
6575  or  FTS  236-6575. 

(This  program  is  described  ill  the  Calulug  of 
Federal  Domestic  Assistance  Program  No. 


13.^63.  Occupational  Safety  and  ttealth 
Training  Grants.) 

Dated:  January  7. 1985.  j 

L.  W.  Sparks. 

Acting  Director.  National  Institute  for 
Uccupalional  Safety  and  Health. 
[F  R  Doc.  85-1134  Filed  1-14-85:  8:45  am| 
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Office  of  Human  Development 
Services 

Revised  Fiscal  Year  1985  Federal 
Allotments  to  States  for  Social 
Services  Expenditures  Pursuant  to 
Title  XX;  Block  Grants  to  States  for 
Social  Services  | 

agency:  Office  of  Policy  And 
Legislation,  Office  Of  Human 
Development  Services  (HDS), 
Department  of  Health  and  Human 
Services. 

action:  Notification  of  Revised  Federal 
Allotments  to  States  under  title  XX,  the 
Social  Services  Block  Grant  program,  for 
fiscal  year  1985,  including  increases 
pursuant  to  Pub.  L.  98-473  regarding  the 
prevention  of  child  abuse  and  neglect. 

summary:  Public  Law  98-473,  enacted 
October  12. 1984,  among  other  things, 
increased  the  fiscal  year  1985 
authorization  and  appropriation  for  title 
XX.  to  $2,725  billion,  an  increase  of  $25 
million.  This  notice  sets  out  the 
conditions  for  use  of  these  funds  and 
lists  each  State's  proportional  allotment. 
EFFECTIVE  DATE:  The  allotments  are 
effective  October  1. 1984. 
FOR  ADDITIONAL  INFORMATION  CONTACT: 

(1)  David  A.  Rust.  (202)  245-7027  or 
Janet  Hartnett,  (202)  245-2892. 

(2)  The  Department  of  Justice  for 
questions  regarding:  the  development  of 
State  statutes  and/or  regulations  in 
accordance  with  Pub.  L.  92-544  and  28 
CFR  Part  20  Subpart  C  and  information 
on  nationwide  criminal  record  checks: 
Mr.  William  H.  Garvie,  Identification 
Division,  Federal  Bureau  of 
Investigation.  Washington,  D.C.  20537, 
(202)  324-5456. 

SUPPLEMENTARY  INFORMATION:  Title  IV. 
Section  401.  of  Pub.  L.  98-473  increased 
the  authorized  and  appropriated  levels 
of  the  Social  Services  Block  Grant 
Program  (title  XX  of  the  Social  Security 
Act  (Act))  by  $25  million,  from  $2.7 
billion  to  $2,725  billion,  in  FY  1985. 
Each  State's  allotment  has  been 
computed  at  the  same  proportion  of  the 
$25  million  as  the  State's  proportional 
share  of  other  title  XX  funds  for  fiscal 
year  1985,  as  determined  under  section 
2003  of  the  Act. 


Expenditures  of  these  funds  follow  the 
Department's  block  grant  program  rules. 
45  CFR  96.14.  which  require  that  any 
payments  to  a  State  from  its  allotment 
for  any  fiscal  year  must  be  expended  by 
the  State  in  that  fiscal  year  or  in  the 
succeeding  fiscal  year. 

Section  401(b)  of  Pub.  L.  98-473 
contains  the  following  requirements 
regarding  the  use  of  these  funds: 

(1)  These  funds  must  be  used  only  for 
the  purpose  of  providing  training  and 
retraining  (including  training  in  the 
prevention  of  child  abuse  in  child  care 
settings)  to: 

•  Providers  of  licensed  or  registered 
child  care  services; 

•  Operators  and  staffs  (including 
those  receiving  in-service  training)  of 
facilities  where  licensed  or  registered 
child  care  services  are  provided; 

•  State  licensing  and  enforcement 
officials:  and 

•  Parents. 

(2)  Section  401(b)(2)  of  Pub.  L.  98-473 
provides  that  these  funds  must  be 
expended  only  to  supplement  the  level 
of  any  funds  that  would,  in  the  absence 
of  the  additional  funds  appropriated 
under  section  401(a),  be  available  from 
other  sources  (including  any  amounts 
available  under  title  XX  of  the  Act 
without  regard  to  that  section)  for  the 
purposes  specified  in  (1)  above,  and 
shall  in  no  case  supplant  such  funds 
from  other  sources  or  reduce  the  level 
thereof;  and 

(3)  These  funds  muSt  be  separately 
accounted  for  in  the  reports  and  audits 
provided  for  in  seciton  2006  of  the  Act. 

Section  401(c)(2)(A)  of  Pub.  L  98-473 
provides  that  any  State  receiving  an 
additional  allotment  shall  have  in  effect 
not  later  than  September  30. 1985  for  all 
operators,  staff  or  employees  or 
prospective  operators,  staff  or 
employees  of  child  care  facilities 
(including  any  facility  or  program  having 
primary  custody  of  children  for  20  hours 
or  more  per  week),  and  juvenile 
detention  correcton  or  treatment 
facilities  the  following: 

(1)  Procedures  established  by  State 
taw  or  regulations  to  provide  for 
employment  history  and  background 
checks;  and 

(2)  Provisions  of  Stale  law  enacted  in 
accordance  with  the  provisions  of  Pub. 
L.  92-544  (86  Stat.  115)  requiring 
nationwide  criminal  record  checks.  (See 
also  28  CFR  20.33) 

If  any  State  does  not  meet  these 
requirements  by  September  30, 1985, 
that  State's  allotment  for  fiscal  year  1986 
or  1987  shall  be  reduced  by  an  amount 
equal  to  one  half  of  the  amount  by 
which  such  State's  allotment  under  the 
statute  was  increased  for  fiscal  year 
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1985.  Therefore,  in  order  to  enable  HDS 
to  determine  whether  a  Stale  is  in 
compliance  with  these  provisions,  each 
State  (as  well  as  the  District  of 
Columbia.  Guam.  Puerto  Rico,  the  Virgin 
Islands,  and  the  Commonwealth  of  the 
Northern  Marianas)  must  submit  to  the 
appropriate  Regional  Administrator. 
HDS.  on  or  before  July  31. 1986  a  copy  of 
the  State  law(s)  and  regulation(s) 
documenting  compliance  as  of 
September  30. 1985. 

We  encourage  States  to  coordinate 
the  expenditure  of  these  additional 


funds  with  the  State  agency  receiving 
State  grants  under  the  Child  Abuse 
Prevention  and  Treatment  Act. 

The  Department  has  received  many 
inquiries  concerning  definitions  of  terms 
in  and  requests  for  interpretation  of  the 
requirements  in  Pub.  L.  98-473.  In  line 
with  the  discretion  provided  to  Slates 
under  the  SSBG  and  the  Department's 
block  grani  regulations  (45  CFR* 
96.50(e)).  however,  we  intend  that 
Stales,  not  the  Department,  will  define 
terms  (e.g..  child  care  settings,  juvenile 
detention  facilities)  and  activities  (e.g.. 


training)  in  the  context  of  their  own 
services  programs  and  needs.  In 
addition,  the  Department  will  accept 
.iny  State  law  regarding  nationwide 
crimin.il  record  checks  that  meets  the 
requirements  of  Pub.  L.  92-544. 

The  additional  $25  million  is  allotted 
to  the  Stales  as  set  forth  in  Column  2 
below.  The  initial  allotment  of  S2.7 
billion  (published  in  the  Federal 
Register,  December  13. 1983  (45  PR 
55514))  is  set  forth  in  Column  1.  and  the 
total  allotment  for  the  year  is  set  forth  in 
Column  3. 


Revised  Fiscal  Yeah  1985  Federal  Allotments— Title  XX  Social  Services  Block  Grants 


1985 
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Dated:  December  10, 1985. 
David  A.  Rust, 
Director.  Office  of  Policy  and  Legislulion. 

Approved:  December  10. 19S5. 
Dorcas  R.  Haidy, 

Assistant  Secretary  for  Human  Development 
Services. 
[FR  Doc.  85-1207  Filed  1-14-84:  8:45  am] 

KLUNO  CODE  4130-01-41 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Alaska  Land  Use  Council;  Meeting 

As  required  by  the  Alaska  National 
Interest  Lands  Conservation  Act. 
(ANILCA).  Pub.  L.  96-^87,  dated 
December  2. 1980.  section  1201. 
Paragraph  (h).  the  Alaska  Land  Use 
Council  will  meet  Thursday,  February 
14, 1985,  at  9:00  A,M„  in  the  Governor's 
Conference  Room.  Third  Floor,  Capitol 
Building,  Juneau,  Alaska. 

The  proposed  agenda  will  include 
Council  consideration  of: 
— The  Steese  and  White  Mountains 

Resource  Management  Plans: 
— Proposed  Council  Work  Program  Item 

on  Trespass 
— Council's  1984  Annual  Report; 
— Status  Report  on  the  Competitive 

Events  Study: 
— Report  on  Subsistence  and  Land  Use 

Depisions.  Phase  II: 
idastral  Survey  Work  Group 
mimendations; 
— iCtoa^  National  Wildlifie  Refuge  Plan: 
— Status  report  on  the  Federal  Bristol 

Bay  Regional  Management  Plan:  and 
— Other  items  that  may  come  before  the 

Council. 

For  further  information  contact: 
Alaska  Land  Use  Council,  P.O,  Box 
100120,  Anchorage.  Alaska  99510-0120 
(907)  272-3422  (FTS)  271-5485. 

The  public  is  invited  to  attend. 

Vera  Wiggins,  I 

Federal  Cochairman.  Alaska  Land  Use 

Council. 

)anuar>'  9. 1985. 

(PR  Doc.  85-1059  Filed  1-14-85:  8:45  am) 

BUJJNO  CODE  4310-10-M 


Privacy  Act  of  1974— Revision  and 
Deletion  of  Notices  of  Systems  of 
Records 

This  notice  updates  and  revises  the 
information  which  the  Department  of  the 
Interior  has  published  describing 
systems  of  records  maintained  which 


are  subject  to  the  requirements  of 
Section  3  of  the  Privacy  Act  of  1974.  as 
amended.  5  U.S.C.  552a.  Changes  are 
being  made  to  two  Office  of  the 
Secretary  systems  of  records  notices  as 
described  below. 

Th  notice  titled  "Motor  Vehicle 
Operator's  Identification  Card 
Applications — Interior.  Office  of  the 
Secretary-50".  which  was  previously 
published  in  the  Federal  Register  on 
May  3, 1983  (48  FR  19947).  is  deleted 
from  the  inventory  of  notices  describing 
systems  of  records  maintained  by  the 
Department.  A  recent  review  indicates 
that  records  on  the  issuance  of 
identification  cards  are  no  longer 
maintained  or  retrieved  in  a  manner 
identifiable  to  a  particular  individual. 
Records  on  applications  for  motor 
vehicle  identification  cards  and  driving 
records  are  maintained  in  the 
individual's  Official  Personnel  Folder 
which  is  covered  under  a 
governmentwide  system  of  records 
notice  published  by  the  Office  of 
Personnel  Management  (OPM/GOVT- 

1). 

Recently,  the  Department  coverted  the 
provision  of  services  for  official 
employee  travel  in  the  Washington,  D,C. 
area  from  an  "in-house"  operation  to  a 
contract-operated  activity.  Travel 
services  are  now  provided  by  a 
contractor  pursuant  to  a  General 
Services  Administration  contract. 
Therefore,  the  system  notice  titled 
"Travel  Management  Records — Interior, 
Office  of  the  Secretary-52",  previously 
published  in  the  Federal  Register  on 
May  3, 1983  (48  FR  19948).  is  being 
revised  to  delete  references  to  travel 
related  information  other  than  passports 
and  visas.  The  title  of  the  system  notice 
is  also  being  revised  to  reflect  that  only 
passport  and  visa  records  are  included 
in  the  records  system.  The  revised 
notice  is  published  in  its  entirety  below. 

5  U.S.C.  552a(e)(ll)  requires  that  the 
public  be  provided  a  30-day  period  in 
which  to  comment.  Therefore,  written 
comments  on  these  proposed  changes 
can  be  addressed  to  the  Department 
Privacy  Act  Officer.  Office  of  the 
Secretary  (PIR),  U.S.  Department  of  the 
Interior,  Washington,  D.C.  20240. 
Comments  received  on  or  before 
February  14, 1985,  will  be  considered. 
The  notice  published  below  shall  be 
effective  as  proposed  without  further 
notice  at  the  end  of  the  comment  period, 
unless  comments  are  received  which 
would  require  a  contrary  determination. 


Dated:  January  4, 1985. 
Oscar  W.  Mueller, 

Director.  Office  of  Information  Resources 
Management. 

INTERIOR-OS-52 

SVSTEM  NAME: 

Passport  and  Visa  Records — Interior, 
Office  of  the  Secretary — 52. 

SYSTEM  location: 

Division  of  General  Services,  Office  of 
Administrative  Services  (PMO),  Office 
of  the  Secretary,  U.S.  Department  of  the 
Interior.  18th  and  C  Streets,  NW., 
Washington.  D.C.  20240. 

categories  of  individuals  covered  by  the 

SYSTEM: 

Employees  or  individuals  who  travel 
on  official  business  on  behalf  of  the 
Department  of  the  Interior,  and 
Independent  Agencies,  Councils,  and 
Commissions  who  are  provided 
administrative  support. 

categories  Of  RECORDS  IN  THE  SYSTEM: 

The  records  system  contains 
passports  and  visas. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SVSTEM: 

5  U.S.C.  5701,  et  seq. 

ROUTINE  USE  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS 
AND  THE  PURPOSES  OF  SUCH  USES: 

•  The  primary  use  of  the  records  are  to 
initiate  and  maintain  passports  and 
visas.  Disclosures  outside  the 
Department  are  (1)  the  transfer  of 
passports  and  visas  to  other  Federal 
agencies,  (2)  to  the  U.S.  Department  of 
Justice  when  related  to  litigation  or 
anticipated  litigation,  and  (3)  of 
information  indicating  a  violation  or 
potential  violation  of  a  potential 
violation  of  a  statute  regulation,  rule, 
order  or  license,  to  appropriate  Federal, 
State,  local  or  foreign  agencies 
responsible  for  investigating  or 
cprosecuting  the  violation  or  for  enforcing 
or  implementing  the  statute  rule, 
regulation,  order  or  license,  and  (4)  from 
the  record  of  an  individual  in  response 
to  an  inquiry  from  a  Congressional 
office  made  at'the  request  of  that 
individual. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Passports  and  visas  are  maintained  in 
a  locked  safe. 

RETRIEVABIUTV: 

Passports  and  visas  are  filed  by  name. 
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SAnOUAROS: 

Passports  and  visas  are  stored  in  a 
locked  room  in  manipulation  proof  three 
way  combination  lock  steel  safes. 
Access  granted  only  to  designated 
personnel. 

HCTtNTIOM  AND  OISMSAL: 

General  Records  Schedule  \o.  9.  Item 
.\o.  4 

SYSTEM  MANAOER(S)  ANO  AOORCSSES: 

Chief.  Division  of  General  S«^r\ice8. 
t)ffice  of  Administrative  Services. 
Department  of  the  Interior.  18th  and  C 
Street.  NW  .  Washington.  DC.  20240. 

NOTIFICATION  PKOCCOURCS: 

A  written  and  signed  request  stating 
that  the  requester  seeks  information 
::oncernin8  records  pertaining  to  him/ 
her.  See  43  CFR  2.60. 

RECORD  ACCESS  PROCEOURffS: 

Submit  request  to  the  System 
Manager.  The  request  must  be  in 
writing,  signed  by  the  requester,  and 
meet  the  content  requirements  of  43  CFR 
2.63. 

CONTESTINC  RECONO  MtOCEOUKES: 

A  petition  for  amendment  shall  be 
addressed  to  the  System  Manager  and 
must  meet  the  requirements  of  43  CFR 
2.71. 

RECORD  SOURCE  CATEGORIES: 

Federal  employees  and  individuals 
who  travel  on  behalf  of  the  Department. 

\Vn  Doc.  83-1133  filed  1-14-8.';;  8:4.")  am] 
BILLING  COO£  43n>-10-M 


UMI 


Bureau  of  Land  Management 
IF-14913-A;  S-002C2-GP5-028 1 

Alaska  Native  Claims  Selection;  Gana-a 
Yoo,  Ltd. 

In  accordance  with  Departmental 
regulation  43  CFR  2ft50.7|d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  (DIC)  under  the  provisions 
of  sec.  12  of  the  Alaska  Witive  Claims 
Settlement  Act  of  December  18. 1971 
lANCSA).  43  use.  1601.  1611  (1976). 
will  be  issued  to  Gana  a  Yoo.  Limited, 
for  approximately  3  acres.  The  lands 
involved  are  within  U.S.  Survey  No.  724. 
fonlaining  approximately  3  acres. 

Upon  issuance,  the  DIC  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Fairbanks 
Daily  News-Miner.  For  information  on 
how  to  obtain  copies,  contact  the  Bureau 
of  Land  Management.  .Alaska  State 
Office.  701  C  Street.  Box  13.  Anchorage. 
Alaska  99513. 


Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  February  14. 
1985.  to  file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  .Management. 
Division  of  Conveyance  Management 
(960).  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  requirements 
in  43  CFR  Part  4.  Subpart  E  (1983)  (as 
amended.  49  FR  6371.  February  21. 1984) 
shall  be  deemed  to  have  waived  their 
rights. 
Helen  Buriaton. 

Heriion  Chief.  Branch  ofA.\CSA 

Adjudication. 

|FR  Doc.  85-1118  Filed  1-14-85  845  am| 
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IF- 14944- A;  5-OO02«2-GP5-026 1 

Alaska  Native  Claims  Selection; 
Tozitna.  Ltd. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  (DIC)  under  the  provisions 
of  sec.  12  of  the  Alaska  Native  Claims 
SetMemenl  Act  of  December  18. 1971 
(ANCSA).  43  U.S.C.  1601.  1611  (1976). 
will  be  issued  to  Tozitna.  Limited,  for 
approximately  0.236  acre.  The  lands 
involved  are  lot  7.  Block  11.  U.S.  Survey 
No.  2754A  and  B.  Townsite  of  Tanana. 
Alaska. 

Upon  issuance,  the  DIC  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  TU.NDRA 
TI.MES.  For  information  on  how  to 
obtain  copies,  contact  the  Bureau  of 
Land  Management,  Alaska  State  Office, 
701  C  Street.  Box  13,  Anchorage,  Alaska 
99513. 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  February  14, 
1985,  to  file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management, 
Division  of  Conveyance  Management 
(960),  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  in  43  CFR  Part  4,  Subpart  E 
(1983)  (as  amended.  49  FR  6371. 


February  21. 1984)  shall  be  deemed  to 

have  waived  their  rights. 

Helen  Burleson. 

<;fc.tion  Chief.  Branch  ofj\NCSA 

.-Kdjudication. 

|FR  Doc.  85-1117  Filed  1-14-35;  8:45  am) 

WLUNO  CODE  4310-JA-M 

Realty  Action;  Recreation  and  Public 
Purposes  Classification  in  Kanabec 
County,  MN 

AGENCY:  Bureau  of  Land  .Management, 
Interior. 

ACTION:  Land  Classification  for 
Recreation  and  F*ublic  Purposes.  ES- 
31821  and  ES-31822. 

SUMMANY:  The  following  public  lands 
have  been  examined  and  found  to  be 
suitable  for  classification  and  sale  under 
the  Recreation  and  Public  Purposes  Act 
of  June  14. 1926,  as  amended  (43  U.S.C. 
869): 

Fourth  Principal  Meridian.  Minnesota 

1.  ES-J182I.  T.  39  N..  R.  24  VV..  Sec.  34.  Lot  7: 

a  0.30  acre  island  in  Fish  Lake 

2.  ES-3ia22. 1.  38  N..  R.  24  W..  Sec.  28. 

SE^SW^i 

The  Minnesota  Department  of  Natural 
Resources  has  applied  for  these  lands  so 
that  they  can  be  added  to  the  State 
Wildlife  Management  Area  system  to  be 
used  for  wildlife  habitat  and 
recreational  purposes. 

The  lands  are  physically  suited  to  the 
proposed  use  and  are  not  of  national 
significance.  Since  the  lands  are 
valuable  for  a  State  program  they  are 
considered  chiefly  valuable  for  public 
purposes  and  therefore  suitable  for 
classification  and  sale  under  the 
Recreation  and  Public  Purposes  Act. 
This  action  is  consistent  with  local  and 
Federal  government  plans,  programs 
and  policies. 

Any  patent  issued  under  this  notice 
shall  be  subject  to  the  provisions  in  43 
CFR  2741.8.  In  the  event  of 
noncompliance  with  the  terms  of  the 
patent,  title  to  the  land  shall  revert  to 
the  United  States. 

The  classification  of  these  lands  will 
segregate  them  from  all  appropriation 
except  as  to  applications  under  the 
mineral  leasing  laws  and  the  Recreation 
and  Public  Purposes  Act.  Segregation 
will  terminate  upon  issuance  of  a  patent; 
or  eighteen  (18)  months  from  the  date  of 
this  notice;  or  upon  publication  of  a 
notice  of  termination,  whichever  occurs 
first. 

COMMENTS:  For  a  period  of  45  days  from 
the  date  of  first  publication  of  this 
:iotice.  interested  parties  may  submit 
comments  to:  District  Manager, 


Milwaukee  District  Office.  Bureau  of 
Land  Management,  P.O.  Box  631. 
Milwaukee.  Wisconsin  53201-0631.  Any 
adverse  comments  will  be  evaluated  by 
(he  District  Manager  who  may  vacate  or 
modify  this  classification.  In  the  absence 
of  any  action  by  the  State  Director,  this 
Really  Action  will  become  the  final 
determination  of  the  Department  of 
Interior. 

FOR  FURTHER  INFORMATION  CONTACT: 
Detailed  information  concerning  these 
applications  is  available  for  review  at 
the  Milwaukee  District  Office.  Suite  225, 
310  W.  Wisconsin  Ave.,  Milwaukee, 
Wisconsin  53201.  or  by  calling  Priscilla 
McLain  at  (414)  291-442:^ 
Ctiuck  Steele, 
District  Manager. 
\VK  Doc.  85-1145  Filed  l-14i-85:  8:45  am| 

BIU.INO  CODE  4310-M-M 


1500252  GP-5-037] 

New  Mexico;  Filing  of  Plat  of  Survey 

January  7, 1985. 

The  plat  of  survey  described  below 
was  officially  filed  in  the  New  Mexico 
State  Office,  Bureau  of  Land 
Management,  Santa  Fe,  New  Mexico, 
effective  at  10  a.m.  on  January  8. 1985. 

New  Mexico  Principal  Meridian 

The  dependent  resurvey  of  a  portion 
of  the  south  boundary  of  the  Nuestra 
Senora  del  Rosario  San  Fernando  y 
Santiago  Grant,  portions  of  the  north 
and  southwest  boundaries  of  the 
Santiago  de  Cundiyo  Grant,  a  portion  of 
the  subdivisional  lines,  the  subdivision 
of  sections  6,  20  and  21,  and  the 
dependent  resurvey  of  certain  small 
holding  claim  boundaries  in  Township 
20  North,  Range  10  East,  NMPM.  New 
Mexico,  under  Group  781,  accepted 
December  28, 1984. 

This  survey  was  requested  by 
Albuquerque  District,  Bureau  of  Land 
Management. 

The  plat  will  be  in  the  open  files  of  the 
New  Mexico  Stale  Office,  Bureau  of 
Land  Management,  P.O.  Box  1449.  Santa 
Fe.  New  Mexico  87501.  Copies  of  the 
plat  may  be  obtained  from  that  office 
upon  payment  of  $2.50  per  sheet. 
Gary  S.  Speight, 

Cfiief.  Branch  of  Cadastral  Survey. 
\VR  Doc.  85-1139  Filed  1-1^-85:  8:45  am) 
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[5-00258-GP5-1071 

Colorado;  Craig  District  Grazing 
Advisory  Board  Meeting 

Notice  is  hereby  given  in  accordance 
w  ith  Pub.  L.  92-463.  that  a  meeting  of  the 


Craig  District  Grazing  Board  will  be  held 
on  February  28. 1985,  at  the  District 
Office  of  the  Bureau  of  Land 
Management,  455  Emerson  Street.  Craig, 
Colorado.  The  meeting  will  convene  at 
10:00  a.m. 

The  agenda  for  the  meeting  will 
include: 

(1)  FY86  projects  for  feasibility  and 
survey  and  design. 

(2)  Status  of  FY85  projects. 

(3)  Status  of  Little  Snake  Resource 
Management  Plan. 

(4)  Status  of  Kremmling  rangeland 
improvement  program  implementation. 

(5)  The  expenditure  of  advisory  board 
funds  for  range  improvement. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  board  between  10:00 
and  11:00  a.m.  on  February  28. 1985,  or 
file  written  statements  for  the  board's 
consideration.  Depending  on  the  number 
of  persons  wishing  to  make  oral 
statements,  a  per  person  time  limit  may 
be  established  by  the  District  Manager. 

Dated:  January  4, 1985. 
William  J.  Pulford. 

District  Manager 

[FR  Doc.  85-1136  Filed  1-14-85:  8:45  am) 

BILUNG  CODE  4310-JB-M 


SusanvHIe  District  Advisory  Council; 
Meeting 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Pub.  L.  94-579  (FLPMA) 
that  a  meeting  of  the  Susanville  District 
Advisory  Council  will  be  held  on 
February  1. 1985. 

The  meeting  will  begin  at  1:00  p.m.  on 
February  1.  in  the  Conference  Room  of 
the  Bureau  of  Land  Management. 
Susanville  District  Office,  705  Hall 
Street,  Susanville.  California. 

The  Purpose  of  the  meeting  is  to 
design  a  citizens  involvement  process  to 
attempt  to  resolve  the  current  conflicts 
surrounding  the  Fort  Sage  Off  Highway 
Vehicle  Area  near  Doyle  California. 

The  meeting  is  open  to  the  public  and 
time  will  be  provided  for  public 
com.ment.  Summary  minutes  of  the 
Council  meeting  will  be  maintained  in 
the  District  Office  and  will  be  available 
for  public  inspection  and  reproduction 
within  30  days  following  the  meeting. 
C.  Rex  Clear>-. 
Susanville  District  Manager. 

|FR  Doc.  85-1140  Filed  1-1^5;  8:45  am] 

BILLING  COOE  4310-40-M 


(0-019106,  C-28243;  5-00256-GP5-020] 

Colorado;  Proposed  Modification  of 
Bureau  of  Reclamation  Collt>ran 
Project 

Januarv'  4. 1985. 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice.  * 

summary:  The  Bureau  of  Reclamation      ^ 
proposes  that  those  orders  which 
withdrew  lands  for  the  Collbran  Project 
be  modified  to  expire  20  years  from  the 
date  of  the  final  order  insofar  as  they 
affect  163.45  acres  of  public  and  national 
forest  system  lands.  The  lands  will 
remain  closed  to  surface  entry  and 
mining  but  have  been  and  will  continue 
to  be  open  to  mineral  leasing. 

DATE:  Comments  should  be  received 
within  90  days  of  publication  date. 

address:  All  comments  should  be 
addressed  to  State  Director,  Colorado 
State  Office,  2020  Arapahoe  Street, 
Denver,  Colorado  80205. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  D.  Tate.  BLM  Colorado  State 
Office,  303-294-7626. 

The  Bureau  of  Reclamation  proposes 
that  portions  of  the  existing  land 
withdrawals  made  by  Secretarial  Order 
of  October  14, 1948.  as  amended.  Bureau 
Order  of  June  11, 1957,  as  amended,  and 
Bureau  Order  of  September  15, 1958,  as 
amended,  be  modified  to  expire  20  years 
from  the  date  of  the  final  order  pursuant 
.  to  section  204  of  the  Federal  Land  Policy 
"  and  Management  Act  of  1976,  90  Stat. 
2751.  43  U.S.C.  1714,  insofar  as  they 
affect  the  following  described  public 
and  national  forest  system  lands: 

Sixth  Principal  Meridian 

T.  10  S..  R.  93  W.. 

Sec.  7.  lot  12. 
T.  10  S..  R.  94  W., 

Sec.2.  S'/2NVV"/4SE'/4. 
T.  10  S.,  R.  95  W.. 

Sec.33.S'/2NE'/4SWV«. 

Grand  Mesa  National  Forest 

Sixth  Principal  Meridian 

T.  11  S..  R.  94  W.. 
Sec.  9,  SEV4SWy4: 
Sec.  16.  NW'ANE'A. 

The  areas  described  aggregate  83.45 
acres  of  public  land  and  80  acres  of 
national  forest  system  lands  in  Mesa 
County.  Colorado. 

The  purpose  of  these  withdrawals  is 
for  the  administration  and  protection  of 
the  Collbran  Reclamation  Project.  No 
change  is  proposed  in  the  purpose  or 
segregative  effect  of  ihe  withdrawals. 
The  land  will  continue  to  be  withdrawn 
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from  surface  entry  and  mining,  but  not 
from  mineral  leasing. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  modification  may  present 
ti)cir  views  in  writing  to  the  State 
Director.  Colorado  Slate  Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretar>  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawals  will  be  continued  and.  if 
so.  for  how  long.  The  final  determination 
on  the  modification  of  the  withdrawals 
will  be  published  in  the  Federal 
Register.  The  existing  withdrawals  will 
continue  until  such  final  determination 
is  made. 

Richard  E.  Richards. 

Acting  Chief.  Bmnch  a*  Lands  twJ  Maifruls 
Operations. 

|KR  DfK;.  85-1141  Filed  1-14-85:  8:45  dm) 
MUJNO  COM  4310-ja-ll 


[M59847;  5-00254] 

Montana;  Modification  of  Notice  of 
Realty  Action;  Exchange 

AGENCY:  Bureau  of  L.ind  .Mdn.igoment. 
Butte  District  Office.  Interior. 

action:  Modification  of  Notice  of  Realty 
Action  M59847.  Exchange  of  Pyblic  and 
Private  Lands  in  Lewis  &  ClarW. 
Jefferson.  Broadwater.  Gallatin.  Park, 
and  Sweet  Crass  Counties. 


summary:  This  notice  modified  the 
original  Notice  of  Realty  Action  for 
Vir>984r  published  on  December  12.  19M 
|4!4  i  R  48391).  The  lei^al  description  for 
tract  B-4  as  noted  in  the  original  notice 
is  corrected  as  follows:  B-l — T.  9.\..  R.  2 
F...  Section  20  S\V  ■  4\VV ' 4\F.> 4. 
WV  'ASw '  4.\E '/4.  \ '  :SE'  4.\\V ' ». 
SVV'4se'4\VV'4.  .tO  acres. 

Oil  led:  DeremlM?r  27.  IMIH. 
Paul  E  Peek. 

\i .'/,!.i.' District Manaif'T.  Butte Oistiu:t. 
\VR  Doc.  85-1128.  Filed  1-14-85:  8:45  amj 
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Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Chevron  U.S.A.  Inc. 

AGENCY:  Minerals  Management  Service, 
Intel  ior. 


action:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Chevron  U.S.A.  Inc.  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
4112.  Block  256.  South  Marsh  Island 
Area,  offshore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Morgan  City.  Louisiana. 
DATE:  The  subject  DOCD  was  deemed 
submitted  on  January  4. 1985.  Comments 
must  be  received  within  15  days  of  the 
date  of  this  Notice  or  15  days  after  the 
Coastal  Management  Section  receives  a 
copy  of  the  DOCD  from  the  Minerals 
Management  Service. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service.  3301  North 
Causeway  Blvd..  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3.30 
p.m..  Monday  through  Friday).  A  copy  of 
the  DOCD  and  the  accompanying 
Consistency  Certification  are  also 
available  for  public  review  at  the 
Coastal  Management  Section  Office 
located  on  the  lOth  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street.  Baton  Rouge. 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m..  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section.  Attention 
OCS  Plans.  Post  Office  Box  44396.  Baton 
Rouge.  LouisidPa  70805. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  J.  Tolbert;  Minerals 
Management  Service:  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0876. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Xutice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  {  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 


affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
S  250.34  of  Title  30  of  the  CFR. 

Ddted:  )an<iury  4. 1985. 
|ohn  L  Rankin. 

Regional  Director.  Gulf  of  Mexico  OCS 

Region. 

|FR  Doc.  85-1129.  Filed  1-14-65;  8:45  amJ 

BILLINO  COOC  4310-MR-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
January  5. 1985.  Pursuant  to  §  60.13  of  36 
CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service.  U.S.  Department  of  the  Interior. 
Washington,  DC  20243.  Written 
comments  should  be  submitted  by 
January  30. 1985. 
Carol  0.  Shall. 
Cfiii'f  Of  Registration  National  Register. 

ARIZONA 

Cochise  County 

Bisbee.  Bisbee  Woman's  Club  Clubhouse.  74 

Quality  Hill 
Douglas.  Douglas  Historic  District,  Roughly 

bounded  by  Pan  American.  H.  and  F  Aves. 

along  8th.  10th.  11th,  12th.  and  13th  Sts.  and 

G  Ave. 

COLOR. ADO 
Archuleta  County 

Aiboies  vicinity.  Labo  Del  Rio  Bridge 
(Vtfhicular  Bridges  in  Colorado  TR).  Cty. 
Rd.  F40  over  Piedra  River 

FLORID.\ 


Duval  County 

lar.ksonville.  House 

(San  lose  Estates 

Reiva 
facksonviile.  House 

(San  Jose  Estates 

Rcina 
Incksonville.  House 

(San  Jose  Estates 

Rbina 
jHcksonviile.  House 

(San  Jose  Estates 

Rnina 
JH.cksonvillc.  House 

(San  Jose  Estates 

Reina 


at  3325  Via  De  La  Reiva 
TR).  3325  Via  De  La 

at  3335  Via  De  La  Reina 
TR).  3335  Via  De  La 

at  3500  Via  De  La  Reina 
rfl/"3500ViaDeLa 

at  3609  Via  De  La  Reina 
TR).  3609  Via  De  La 

at  3685  Via  De  La  Reina 
TR).  3685  Via  De  La 
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liickKonville.  House  at  3703  Via  De  La  Reina 

(San  lose  Estates  TRj.  37i3  Via  Tie  La 

Reina  I 

Jacksonville,  House  at  3764  Ponce  De  Leon 

Avenue  (San  lose  Estates  TR).  3764  Ponce 

De  Leon  Ave.  1 

lacksonviiie.  House  at  7144\Madrid  Avenue 

(San  lose  Estates  TR).  7144  Madrid  Ave. 
lacksonviiie.  House  at  7207  Ventura  Avenue 

(San  lose  Estates  TR).  7207  Ventura  Ave. 
Jacksonville.  House  at  7217  Ventura  Avenue 

(San  lose  Estates  TR).  7217  Ventura  Ave. 
lacksonviiie.  House  at  7227 San  Pedro  (San 

lose  Estates  TR).  7227  San  Pedro  Rd. 
Jacksonville.  House  at  7245  San  lose 

Boulevard  (San  Jose  Estates  TR).  7245  San 

lose  Blvd. 
lacksonviiie.  House  at  724&San  Carlos  (San 

lose  Estates  TR).  7246  San  Carlos 
lacksonviiie.  House  at  7246 St.  Augustine 

Road  (San  lose  Estates  7\RI.  7246  St. 

Augustine  Rd. 
lacksonviiie.  House  at  724SSan  Pedro  (San 

lose  Estates  TRI  7227  Sah  Pedro  Rd. 
Jacksonville.  House  at  ~28fi  San  Jose 

Boulevard  fSan  lose  Estdtcs  TR).  7288  San 

lose  Blvd. 
Jacksonville.  House  at  7306  St.  .Aufiustine 

Road  (San  lose  Estates  TRI.  7306  St. 

Augustine  Rd. 
lacksonviiie.  House  at  73V  San  lose 

Boulevard  (San  lose  Estc  tes  TRI.  7317  San 

lose  Blvd. 
lacksonviiie.  House  at  7330  Ventura  Avenue 

(San  lose  Estates  TR).  7330  Ventura  Ave. 
lacksonviiie.  House  at  7356  San  lose 

Bou.'evanl  (San  lose  Estates  TR).  7358  San 

lose  Blvd.  J 

lacksonviiie,  House  at  740^ San  lose 

Boulevard  (San  lose  Estdtes  TR).  7400  San 

|i)se  Blvd.  j 

Jacksonville.  San  Jose  Adnvnistration 

Building  (San  lose  Estates  TR).  7423  San 

lose  Blvd.  I 

l.icksonville.  San  lose  County  Club  (San  lose 

Estates  TR).  7529  San  |o»e  Blvd. 
|ai  ksonv  ille.  San  lose  Hotal  (San  lose  Estates 

TR).  7400  San  |ose  Boulejvard 

Hillsborough  County 

Brandon.  Moseley  Homest\fad.  1H20  W. 
Brandon  Blvd. 

Pinellas  County 

St.  Petersburg,  Casa  De  Mochas  Flares.  1446 
Park  St.  N. 

GUAM 

Agana,  Agana  Historic  Dii  trict  (Agana 
Houses  TRI.  Roughly  bolinded  by  2nd  S.. 
3rd  S..  and  9th  W..  Sanln  ( 
Sis. 


Cruz  and  Lpgaspi 


LOUISIANA 

East  Baton  Rouge  Parish 

Baton  Rouge.  Magnolia  Ce^ietery.  Bounded 
by  Main.  19lh.  Florida,  and  22nd  Sts. 

St.  lames  Parish 

Convent  vicinity.  Manresa  House  of  Retreat/ 
frffcrson  College.  LA  44 

Tangipahoa  Parish 

Ponchatoula  vicinity.  Mount's  Villa.  Off  LA 
22 


MICHIGAN  I 

Genesee  County 

Flint,  Capitol  Theatre  Building.  140  E.  2nd  St. 

Ionia  County 

Ionia  vicinity.  Sessions  Schoolhouse, 
Riverside  Dr. 

Oakland  County 

Pontiar  Fuirgrove  Avenue  Historic  District. 
Along  Fairgrove  Ave.  between  N.  Saginaw 
and  Edison  Sts. 

Sanilac  Connty 

Lexington.  Divine.  John,  Law  Office/Moore 
Puiilic  Library.  7239  Huron  Ave. 

Shiawassee  Connty 

Owosso,  Duff  Building  (Owosso  MR.\).  118 

W.  Exchange  St. 
Owosso.  Grow  Block  (Owosso  MRA).  120- 

122  W.  Exchange  St. 

St.  Clair  County 

Yale.  MnCall,  James.  House.  205  S.  Maine  St. 

Wayne  County 

Detroit.  Redford  Theatre  Building.  17354 
l.ahser  Ave. 

MISSOURI  I 

Marion  County 

Hannibal,  Green  Double  House  (Hannibal 
Central  Business  District).  113-115  S.  3rd 
St. 

NEBRASKA 

Lancaster  County  I 

Lincoln  vicinity.  Pioneers  Park.  W.  Van  Dom 
and  S.  Coddington 

Benton  County 

Corvallis  vicinity,  Fiechter.  John.  House. 
William  L.  Finley  National  Wildlife  Refuge 

PENNSYLVANIA 

York  County  | 

Delta.  Coulsontown  Cottages  Historic 
District.  Ridge  Rd.  and  Main 

Berks  County 

Reading.  Crimshaw  Silk  Mill.  1200  N.  1100  St. 

Bucks  County 

Buckingham  and  Wrightstown  Townships, 
Wycombe  Village  Historic  District. 
Roughly  bounded  by  Township  Line,  Mill 
Creek  and  Forest  Grove  Rds.,  Cherry  Lane, 
Washington  and  Park  Aves. 

Crawford  County 

Titusville.  Titusville  Historic  District, 
Roughly  bounded  by  Petroleum.  Spruce, 
Franklin,  Perry.  Monroe.  Main  and  Spring 
Sts. 


Philadelphia  County 

Philadelphia.  Pennsylvania  Institute  for  the 
Deaf  and  Dumb.  7500  Germantown  Ave. 


i 


SOUTH  DAKOTA 
Bon  Homme  County 

Tyndall.  ZCBJ  Hall,  Nebraska  and 
Washington  Sts. 


Day  County 

Webster.  Havens,  William,  House,  915  E. 
First  St. 

Edmunds  County 

Bowdle,  Bank  of  Bowdle.  3026  Main  St. 

Minnehaha  County 

Sioux  Falls.  Apartments  at  411-415  N.  Prairie 
Avenue.  411-415  N.  Prairie  Ave. 

Union  County 

Beresford,  Chicago  and  Northwestern 
Railroad  Depot,  1  Depot  Square 

Yanktown  County 

Yanktown,  Schnauber.  Fred.  House,  717 
Walnut  St, 

TEXAS 

Travis  County 

Auston,  Barton  Springs  Archeological  and 
Historic  District. 

|FR  Doc.  85-1075  Filed  1-14-65;  8;45  am] 
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DEPARTMENT  OF  JUSTICE 

(AAG/A  Order  No.  21-84] 

Privacy  Act  of  1974;  New  Systetp  of 
Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a), 
notice  is  given  that  the  Department  of 
Justice  proposes  to  establish  a  new 
system  of  records  to  be  maintained  by 
the  Immigration  and  Naturalization 
Service  (INS). 

The  Fi^edom  of  Information  Act/ 
Privacy  Act  (FOIA/PA)  Case  Tracking 
and  Reporting  System  (JUSTICE/INS- 
010)  is  a  new  system  of  records  for 
which  no  public  notice  consistent  with 
the  provisions  of  5  U.S.C.  552a(e)  (4)  and 
(11)  has  been  published  in  the  Federal 
Register.  The  system  will  be  used  to 
document,  control,  and  account  for  all 
FOIA/PA  initial  requests  received  by 
INS  nationwide. 

5  U.S.C.  552  (e)  (4)  and  (11)  provide 
that  the  public  be  given  a  30-day  period 
in  which  to  comment;  the  Office  of 
Management  and  Budget  (OMB),  which 
has  oversight  responsibility  under  the 
Act.  requires  a  60-day  period  in  which  to 
review  the  system  before  it  is 
implemented.  However,  a  waiver  of  the 
60-day  requirement  has  been  requested 
of  OMB.  If  the  waiver  is  granted,  the 
system  will  be  fully  implemented  no 
later  than  30  days  from  the  publication 
date  of  this  notice.  Therefore,  comments 
should  be  submitted  by  February  14. 
1985.  The  public.  OMB.  and  the 
Congress  are  invited  to  submit 
comments  to  Thomas  F.  O'Leary. 
Assistant  Director.  Administrative 
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Ser\'ices  Staff.  Justice  Management 
Division.  Department  of  Justice.  Room 
6314.  lOlh  and  Constitution  Avenue, 
NW..  Washington.  D.C.  20530. 

A  report  of  the  proposed  system  has 
been  provided  to  the  Director.  OMB;  the 
President  of  the  Senate:  and  the  Speaker 
of  the  Mouse  of  Representatives. 

Dated:  Dtcember  V.  1984. 
Anlboay  C  LiolU, 

Assistant  Attorney  General  for 
Adwinistrulion. 

JUSTICE/INS-010 

SYSTEM  NAMC: 

Freedom  of  Information  Act/Privacy 
Act  (FOIA/PA)  Case  Tracking  and 
Reporting  System  (JUSTICE/I.\S-010). 

tVSTKM  location: 

Central.  Regional.  District,  and  other 
Files  Control  Offices  of  the  Immigration 
and  .Naturalization  Service  (INS)  in  the 
United  States  as  detailed  in  JUSTICE/ 
INS-999 

CATEOOmES  OF  MOIVIDUALS  COVEHED  BV  THE 


Individuals  making  requests, 
individuals  designated  to  receive 
responses,  and  individuals  whose 
records  are  requested  by  others  under 
the  provisions  of  the  Freedom  of 
Information  Act  and/or  Privacy  Act. 

CATEOORICS  Of  RECOROS  m  THE  SYSTEM: 

Information  extracted  from  FOIA/PA 
requests  and  the  documentation 
provided  by  l.N'S  personnel  of  actions 
taken  on  the  requests.  The  data  base 
consists  of  data  such  as  the  names  of 
requesters,  record  subjects,  or  persons 
designated  to  receive  responses  to 
requests:  mailing  addresses  to  send 
responses:  date  of  receipt  of  requests: 
assigned  request  control  numbers:  date 
responses  are  due:  interim  and  final 
action|s)  taken  on  requests  and  the 
date(s)  of  final  and/or  interim  actions: 
the  persons  or  offices  assigned  action  on 
requests:  the  types  of  requests:  fee  data: 
alien  file  numbers:  specific  exemptions 
applied  in  denial  actions:  offices  where 
requests  are  transferred  for  referral  or 
consultations:  and  the  names/titles  of 
officials  responsible  for  denials. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

This  system  is  maintained  pursuant  to 
44  U.S.C.  3101  and  8  U.S.C.  1103  to 
implement  the  provisions  of  5  U.S.C.  552 
and  5  U.S.C.  552a. 

ROUTINE  USES  OF  RECOROS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOING  CATEGORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

This  system  of  records  is  used  to 
record,  control,  and  determine  the  status 


of  FOIA/PA  requests,  and  produce 
statistical  reports  required  by  both  Acts. 
Information  from  the  system  may  be 
provided  to  the  record  subject,  the 
requester  or  other  persons  designated  by 
the  requester,  and  to  other  Federal 
agencies  and  Department  of  Justice 
components  receiving  INS  referrals  or 
with  whom  consultations  are  required  in 
order  to  complete  the  processing  of 
requests.  All  other  uses  are  internal 
within  INS. 

Release  of  informotioti  to  Members  of 
Coii^rrss:  Information  in  this  system 
may  be  disclosed  as  is  necessary  to 
appropriately  respond  to  congressional 
inquiries  on  behalf  of  constituents. 

Release  of  information  to  the  National 
Archives  and  Records  Senice:  A  record 
from  this  system  of  records  may  be 
disclosed  as  a  routine  use  to  the 
National  Archives  and  Records  Service 
(NARS)  in  records  management 
inspections  conducted  under  the 
authority  of  44  U.S.C.  2804  and  2906. 

POLICIES  ANO  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSING,  RETAINING.  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  may  be  stored  on  magnetic 
disks  and  tapes. 

retrievabiltty: 

Records  are  indexed  and  retrieved  by 
control  number  or  by  name  of  requester 
or  subject. 

SAFEGUARDS: 

Records  are  safeguarded  in 
accordance  with  Deparatment  of  Justice 
Security  regulations  governing  l^ivacy 
Act  systems  of  records.  Access  to  the 
automated  system  is  controlled  by 
restricted  password  from  remote 
terminals  in  secured  areas. 

RETENTION  AkD  DISPOSAL: 

Records  aie  maintained  for  five  years 
after  date  of  last  action  and  then 
destroyed. 

SYSTEM  MANAOER(S)  ANO  ADDRESS: 

The  Associate  Commissioner, 
Information  Systems.  Immigration  and 
Naturalization  Service,  Central  Office. 
425  I  Street.  NW..  Wa.shington.  D.C.  is 
the  sole  manager  of  the  system. 

NOTIFICATION  PROCEDURE: 

Inquiries  should  be  addressed  to  the 
.system  manager  listed  above. 

RECORDS  ACCESS  PROCEDURE: 

In  all  cases,  requests  for  access  to  a 
record  from  this  system  shall  be  in 
writing.  If  a  request  for  access  is  made 
by  mail,  the  envelope  and  letter  shall  be 
clearly  marked  "FOIA/PA  Request." 
Requests  should  be  submitted  to  the  INS 


office  where  the  request  which  is  the 
subject  of  the  inquiry  was  sent,  or  to  the 
Immigration  and  Naturalization  Service. 
Attention:  FOIA/PA  Section.  425  I 
Street.  NW  .  Washington.  DC.  20536. 
The  requester  shall  include  the  control 
number  or  name  of  the  requester  and/or 
name  of  the  record  subject,  and  the  date 
and  place  of  submission  of  the  request. 
The  requester  shall  also  provide  a  return 
address  for  response  to  the  inquiry. 

CONTESTING  RECORD  PROCEDURE: 

Any  indi\iduai  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  his  request  to  the 
system  manager  or  to  the  INS  office 
where  the  request  which  is  the  subject 
of  the  inquiry  was  submitted.  The 
request  should  state  clearly  what 
information  is  being  contested,  the 
reason(s)  for  contesting  it.  and  the 
proposed  amendment  to  the  information. 

RECORDS  SOURCE  CATEGORIES: 

Individuals  requesting  information 
under  FOIA/PA,  and  INS  officials  and 
employees  engaged  in  processing  or 
making  determinations  on  FOIA/PA 
requests. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACr 

None. 
|FK  Doc.  85-1 14R  Filed  1-14-85:  8:45  am) 

■NAMQ  CODE  4410- ie-M 


lAAG/AOrderNo.  1-8SI 

Privacy  Act  of  1974;  Modified  System 
of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  522a), 
notice  is  hereby  given  that  the 
Department  of  Justice  proposes  to 
modify  the  system  of  records  entitled 
"Central  Criminal  Division  lnd(.x  Pile 
and  Assoicated  Records.  JUSTICE/ 
CRM-100,"  which  is  maintained  by  the 
Criminal  Division. 

This  system  is  a  system  of  records  for 
which  public  notice  was  published  in 
the  Federal  Register  on  September  30, 
1977.  consistent  with  provisions  of  5 
U.S.C.  552a(e)  (4)  and  (11).  However,  the 
Criminal  Division  now  proposes  to 
automate  certain  summary-type  data, 
e.g..  name  of  individual,  file  number, 
data  of  correspondence,  etc..  to  assist  in 
its  efforts  to  track  and  control 
correspondence,  cases  and  matters,  and 
to  improve  its  ability  to  determine  the 
status  thereof.  Revisions  are  being  made 
to  various  sections  of  the  notice  to 
reflect  changes  due  to  the  automation 
effort.  The  "Storage"  and 
"Retrievability"  sections  indicate  that 
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certain  summary  data  will  be  stored  on 
magnetic  disks  and  retrieved  by  on-line 
searches  of  individual  names  and  file  or 
docket  numbers  to  locate  the  required 
file:  the  "Safeguards"  section  reflects 
increased  security  for  the  automated 
system:  and  the  "Retention  and 
Disposal"  section  has  been  revised  to 
reflect  that  a  retention  and  disposal 
schedule  for  the  automated  records  is 
under  review.  In  addition,  changes  have 
been  made  to  clarify  the  "Legislative 
authority  for  maintenance  of  the 
system"  section. 

The  Office  of  Management  and  Budget 
(OMB).  which  has  oversight 
responsibility  under  the  Act.  requires  a 
60-day  period  in  which  to  review  the 
proposal  to  partially  automate  this 
system.  Therefore.  OMB,  the  Congress, 
and  the  public  are  invited  to  submit 
written  comments  on  this  system. 
Comments  should  be  addressed  to 
thomas  F.  O'Leary.  Assistant  Director, 
Administrative  Services  Staff,  justice 
Management  Division,  Department  of 
Justice,  Room  6314, 10th  and 
Constitution  Avenue  NW.,  Washington. 
D.C.  20530.  If  no  comments  are  received 
from  either  the  public.  OMB,  or  the 
Congress  by  March  18, 1985.  the 
proposed  modifications  will  be 
implemented  without  further  notice  in 
the  Federal  Register. 

Dated:  fanudry  1. 1985. 
Anthony  C.  Liotta, 

Assistant  Attorney  Gene  xil  for 
Administration. 
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SYSTEM  name:  | 

Central  Criminal  Division  Index  File 
and  Associated  Records. 
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SYSTEM  LOCATION: 

U.S.  Department  of 
Division,  10th  and  Constitution  Avenue 
NW.:  Washington,  DC  20530.  and. 
Federal  Records  Center;  Suifland, 
Maryland  20409. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  rcfprred  to  in  potential  or 
actual  castas  ind  matters  of  concern  to 
the  Criminc!!  L^ivision  and 
corrcspop.i:    lis  on  subjects  directed  or 
referred  to  ttie  Criminal  Division. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  consists  of  .ilphabetical 
indices  bearing  individual  names,  and 
the  associated  records  to  which  they 
relate,  arranged  either  by  subject  matter 
or  individual  identifying  number 
containing  the  general  and  particular 
records  of  all  Criminal  Division 
correspondence,  cases,  matters,  and 
memoranda,  including  but  not  limited  to. 


investigative  reports,  correspondence  to 
and  from  the  Division,  legal  papers, 
evidence,  and  exhibits.  The  system  also 
includes  items  classified  in  the  interest 
of  national  security  with  such 
designations  as  confidential,  secret,  and 
top  secret  received  and  maintained  by 
the  Department  of  justice.  This  system 
may  also  include  records  concerning 
subject  matters  more  particularly 
described  in  other  systems  of  records  of 
the  Criminal  Division,  j 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

This  system  is  established  and 
maintained  pursuant  to  44  U.S.C.  3101  to 
implement  all  functions  assigned  to  the 
Criminal  Division  in  28  CFR  0.55  through 
0.64-2. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

A  record  maintained  in  this  system  of 
records  may  be  disseminated  as  a 
routine  use  of  such  record  as  follows:  (1) 
In  any  case  in  which  there  is  an 
indication  of  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal, 
or  regulatory  in  nature,  the  record  in 
question  may  be  disseminated  to  the 
appropriate  federal,  state;  local,  of 
foreign  agency  charged  with  the 
responsibility  for  investigation  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  such 
law;  (2)  in  the  course  of  investigating  the 
potential  or  actual  violation  of  any  law, 
whether  civil,  criminal,  or  regulatory  in 
nature,  or  during  the  course  of  a  trial  or 
hearing  or  the  preparation  for  a  trial  or 
hearing  for  such  violation,  a  record  may 
be  disseminated  to  a  federal,  state, 
local,  or  foreign  agency,  or  to  an 
individual  or  organization,  if  there  is 
reason  to  believe  that  such  agency, 
individual,  or  organization  possesses 
information  relating  to  the  investigation, 
trial,  or  hearing  and  the  dissemination  is 
reasonably  necessary  to  elicit  such 
information  or  to  obtain  the  cooperation 
of  a  witness  or  an  informant;  (3)  a 
record  relating  to  a  case  or  matter  may 
be  disseminated  in  an  appropriate 
federal,  state,  local,  or  foreign  court  or 
grand  jury  proceeding  in  accordance 
with  established  constitutional, 
substantive,  or  procedural  law  or 
practice:  (4)  a  record  relating  to  a  case 
or  matter  may  be  disseminated  to  a 
federal,  state,  or  local  administrative  or 
regulatory  proceeding  or  hearing  in 
accordance  with  the  procedures 
governing  such  proced^ing  or  hearing: 
(5)  a  record  relating  to  a  case  or  matter 
may  be  disseminated  to  an  actual  or 
potential  party  or  his  attorney  for  the 
purposes  of  negotiation  or  discussion  on 


such  matters  as  settlement  of  the  case  or 
matter,  plea  bargaining,  or  informal 
discovery  proceedings:  (6)  a  record 
relating  to  a  case  or  matter  that  has 
been  referred  by  an  agency  for 
investigation,  prosecution,  or 
enforcement,  or  that  involves  a  case  or 
matter  within  the  jurisdiction  of  an 
agency,  may  be  disseminated  to  such 
agency  to  notify  the  agency  of  the  status 
of  the  case  or  matter  or  of  any  decision 
or  determination  that  has  been  made,  or 
to  make  such  other  inquiries  and  reports 
as  are  necessary  during  the  processing 
of  the  case  or  matter;  (7)  a  record 
relating  to  a  person  held  in  custody 
pending  or  during  arraignment,  trial, 
sentence,  or  extradition  proceedings,  or 
after  conviction  or  after  extradition 
proceedings,  may  be  disseminated  to  a 
federal,  state,  local,  or  foreign  prison, 
probation,  parole,  or  pardon  authority, 
or  to  any  other  agency  or  individual 
concerned  with  the  maintenance, 
transportation,  or  release  of  such  a 
person;  (8)  a  record  relating  to  a  case  or 
matter  may  be  disseminated  to  a  foreign 
country  pursuant  to  an  international 
treaty  or  convention  entered  into  and 
ratified  by  the  United  States  or  to  an 
executive  agreement;  (9)  a  record  may 
be  disseminated  to  a  federal,  state, 
local,  foreign,  or  international  law 
enforcement  agency  to  assist  in  the 
general  crime  prevention  and  detection 
efforts  of  the  recipient  agency  or  to 
provide  investigative  leads  to  such 
agency;  (10)  a  record  may  be 
disseminated  to  a  federal  agency,  in 
response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  relates  to  the  requesting 
agency's  decision  on  the  matter:  (11)  a 
record  may  be  disseminated  to  the 
public,  news  media,  trade  associations, 
or  organized  groups,  when  the  purpose 
of  the  dissemination  is  educational  or 
informational,  such  as  descriptions  of 
crime  trends  or  distinctive  or  unique 
modus  operandi,  provided  that  the 
record  does  not  contain  any  information 
identifiable  to  a  specific  individual  other 
than  such  modus  operandi:  (12)  a  record 
may  be  disseminated  to  a  foreign 
country,  through  the  United  States 
Department  of  State  or  directly  to  the 
representative  of  such  country,  to  the 
extent  necessary  to  assist  such  country 
in  apprehending  and/or  returning  a 
fugitive  to  a  jurisdiction  which  seeks  his 
return;  (13)  a  record  that  contains 
classified  national  security  information 
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and  material  may  be  disseminated  to 
persons  who  are  engaged  in  historical 
research  projects,  or  who  have 
previously  occupied  policy  making 
provisions  to  which  they  were  appointecj 
by  the  President,  in  accordance  with  the 
provisions  codified  in  28  CFR  17.60:  (14) 
a  record  reUdng  to  an  actual  or 
potential  civil  or  criminal  violation  of 
title  17.  United  States  Code,  may  be 
disseminated  to  a  person  injured  by 
such  violation  to  assist  him  in  the 
institution  or  maintainance  of  a  suit 
brought  under  such  title. 

Release  of  information  to  the  news 
media:  Information  permitted  to  be 
released  to  the  news  media  and  the 
public  pursuant  to  28  CFR  50.2  may  be 
made  available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context  of 
a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

Release  of  information  to  Members  of 
Congress.  Information  contained  in 
systems  of  records  maintained  by  the 
Department  of  Justice,  not  otherwise 
required  to  be  released  pursuant  to  5 
U.S.C.  552.  may  be  made  available  to  a 
Member  of  Congress  or  staff  acting  upon 
the  Members  behalf  when  the  Member 
or  staff  requests  the  information  on 
behalf  of  and  at  the  request  of  the 
individual  who  is  the  subject  of  the 
record. 

ROUTINC  USES  OF  NECOAOS  MAINTAINED  IN 
THE  SYSTEM,  mCLUtMNO  CATEGORIES  OF 
USERS  AND  TME  PURPOSES  OF  SUCH  USES: 

Rcliase  of  information  to  the  National 
Archives  and  Records  Service:  A  record 
from  a  system  of  records  may  be 
disclosed  as  a  routine  use  to  the 
National  Archives  and  Records  Ser\  ice 
(NARS)  in  records  management 
inspections  conducted  under  the 
authority  of  44  U.S.C.  2904  and  2906. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  documents  are  stored  in  file 
folders:  selected  summary  data  is  stored 
on  manual  index  cards  and  on  magnetic 
disks. 

NCTRICVABIUTV: 

Summary  data.  e.g..  names,  file 
numbers,  subjects,  dates  of 
correspondence,  dates  of  receipt,  due 
dates  of  assignments,  docket  numbers, 
and  synopses  are  retrieved  from  manual 
index  cards  for  records  received  prior  to 
1980:  for  1980  and  subsequent  years 
summary  data  is  retrieved  from 
magnetic  disks. 


File  folders  are  retrieved  through 
manual  or  automated  indexes  which  are 
accessed  through  certain  summary  data, 
i.e..  name  or  file  and  docket  numbers. 

SAFEGUARDS: 

The  records  are  safeguarded  and 
protected  in  accordance  with  applicable 
Departmental  rules.  Security  for  th^ 
automated  records  include  strictly 
controlled  access  codes  and  passwords. 
In  addition,  only  authorized  Criminal 
Division  employees  will  have  access  to 
the  system. 

RETENTION  AND  DISPOSAL: 

Currently  there  is  an  agreement  with 
the  Federal  Records  Center  for  retention 
and  disposal  after  ten  years  applicable 
to  approximately  20  percent  of  the 
Division  records.  All  other  paper  records 
are  currently  retained  indefinitely.  A 
retention  and  disposal  schedule  for 
automated  records  will  be  under  review 
in  connection  with  a  revised  schedule 
for  the  paper  records. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Attorney  General.  Criminal 
Division:  U.S.  Department  of  Justice: 
10th  and  Constitution  Avenue,  NW.; 
Washington.  DC.  20530. 

NOTIFICATION  PROCEDURE: 

The  major  part  of  this  system  is 
exempted  from  this  requirement  under  5 
U.S.C.  552a  {j)(2).  (k)(l).  or  (k)(2).  Inquiry 
concerning  this  system  should  be 
directed  to  the  system  manager  listed 
above. 

RECORD  ACCESS  PROCEDURES: 

The  major  part  of  this  system  is 
exempted  from  this  requirement  under  5 
U.S.C.  552a  (j){2).  {k)|l).  or  (k)(2).  To  the 
extent  that  this  system  of  records  is  not 
subject  to  exemption,  it  is  subject  to 
access  and  contest.  A  determination  as 
to  exemption  shall  be  made  at  the  time  a 
request  for  access  is  received.  A  request 
for  access  to  a  record  contained  in  this 
system  shall  be  made  in  writing,  with 
the  envelope  and  the  letter  clearly 
marked  'Privacy  Access  Request." 
Include  in  the  request  the  name  of  the 
individual  involved,  his  birth  date  and 
place,  or  any  other  identifying  number 
or  information  which  may  be  of 
assistance  in  locating  the  record,  the 
name  of  the  case  or  matter  involved,  if 
known,  and  the  name  of  the  judicial 
district  involved,  if  known.  The 
requestor  will  also  provide  a  return 
address  for  transmitting  the  information. 
Access  requests  will  be  directed  to  the 
system  manager  listed  above.  ,' 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 


system  should  direct  their  request  to  the 
system  manager  listed  above,  stating 
clearly  and  concisely  what  information 
is  being  contested,  the  reasons  for 
contesting  it,  and  the  proposed 
amendment  to  the  information  sought. 

RECORD  SOURCE  CATEGORIES: 

Department  officers  and  employees, 
and  other  federal,  state,  local,  and 
foreign  law  enforcement  and  non-law 
enforcement  agencies,  private  persons, 
witnesses,  and  informants. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

The  Attorney  General  has  exempted 
this  system  from  subsections  (c)|3)  and 
(4).  (d).  (c)(1).  (2)  and  (e)(4)(G).  (H)  and 
(I),  (e)(5)  and  (8).  (f)  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(j)(2).  Rules  have  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C.  553(1)),  (c)  and  (e)  and  have  been 
published  in  the  Federal  Register. 

|FR  Uor.  85-1149  Filed  1-14-65;  8;45  am| 
MUJN6  CODE  441(HII-M 


Drug  Enforcement  Administration 

Queens  County  Medical  Society  Drug 
Line  Revocation  of  Registration 

On  October  30,  1984.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA),  directed  an 
Order  to  Show  Cause  to  the  Queens 
County  Medical  Society  Drug  Line.  30-64 
37th  Street.  Long  Island  City.  New  York. 
11103.  (Respondent),  seeking  to  revoke 
DEA  Certificate  of  Registration 
PQ0212972  and  to  deny  any  pending 
applications  for  registration  as  a 
narcotic  treatment  program  under  21 
U.S.C.  823(g).  Respondent  replied  to  the 
Order  to  Show  Cause  by  a  letter  dated 
December  1. 1984.  in  which  it 
specifically  waived  its  opportunity  for  a 
hearing.  Therefore,  the  Administrator 
finds  that  registrant  waived  its 
opportunity  for  a  hearing  and  enters  this 
final  order  on  the  record  as  it  appears. 
21  CFR  1301.54(d)  and  (e). 

Respondent  is  a  narcotic  treatment 
program  located  in  the  Borough  of 
Queens.  New  York.  The  Controlled 
Substances  Act  (21  U.S.C.  824(g)) 
requires  that  narcotic  treatment 
programs  maintain  security  of  stocks  of 
narcotic  drugs  for  maintenance 
treatment  and  detoxification  and  to 
maintain  records  in  accordance  with  21 
U.S.C.  827.  After  examining  the  record  in 
this  case,  the  .'\dministrator  finds  that 
the  Queens  County  Medical  Society 
Drug  Line  has  failed  both  to  maintain 
adequate  security  of  stocks  of  narcotic 
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drugs  and  to  maintain  records  of  stocks 
of  controlled  substances  ordered, 
dispensed,  maintained  and 
administered.  For  the  reasons  set  forth 
below,  the  Administrator  revokes  the 
registration  held  by  Respondent  and 
denies  any  pending  applications  for 
renewal. 

Respondent  has  had  a  long  history  of 
violating  the  Controlled  Substances  Act 
and  its  attendant  regulations.  In 
February,  1974,  an  in-depth  accoutability 
investigation  conducted  by  DEA 
diversion  investigators  revealed  a  6.06% 
overage  in  methadone  accountability 
and  a  failure  to  take  a  physical 
inventory  as  required  by  21  CFR  1304.13. 
A  further  in-depth  accountability 
investigation  in  May.  1979.  uncovered  an 
overage  of  3,810  mgs;  of  methadone. 
Again,  Respondent  failed  to  take  the 
biennial  inventory  and  also  failed  to 
properly  execute  official  order  forms. 
Following  this  investigation,  the  DEA 
sent  a  letter  of  admonition  to  the 
registrant  pointing  out  these  violations 
and  warning  that  further  violations 
could  result  in  further  administrative 
action  against  the  registration  of  the 
clinic.  By  letter  dated  June  14, 1979.  Dr. 
Philip  Kaufman,  the  medical  director  of 
Respondent,  assured  DEA  that  he  would 
take  the  required  biennial  physical 
inventory  and  would  insure  that  DEA 
order  forms  were  properly  completed. 

Another  in-depth  investigation 
conducted  by  DEA  in  February,  1982. 
revealed  continuing  violations  and  new 
violations  of  the  CSA  and  its 
regulations.  The  registrant  again  failed 
to  take  a  biennial  physical  inventory  as 
required  by  21  CFR  1304.13  and 
continued  to  fill  out  incomplete  order 
forms  in  violation  of  21  CFR  1305.09(e). 
In  addition,  there  was  an  accountability 
overage  of  18,405  mgs.  of  methadone,  or 
5.47%.  Perhaps  most  disturbing  was  the 
inadequate  security  at  the  facility.  DEA 
personnel  informed  Dr.  Kaufman  that 
due  to  the  large  quantities  of  methadone 
being  stored,  the  former  security 
precautions,  including  electronic 
security  connected  to  the  central  station 
of  a  security  firm  via  a  telephone  dialer, 
was  inadequate.  DEA  personnel 
discussed  all  of  these  violations  with  Dr. 
Kaufman  at  an  informal  administrative 
hearing  on  April  7, 1982.  As  he  had  in 
the  past.  Dr.  Kaufman  informed  DEA 
personnel  that  he  would  take  steps  to 
rectify  the  violations  pointed  out  to  him. 
DEA  personnel  informed  Dr.  Kaufman 
that  either  a  direct  line  to  the  security 
station  must  be  installed  or  a  much 
smaller  quantity  of  medication  be 
maintained  at  the  facility.  Dr.  Kaufman 
stated  that  he  would  notify  DEA 
personnel  in  writing  by  April  21, 1982.  as 


to  whether  he  would  reduce  the  amount 
of  medication  on  hand  or  install  a  direct 
line.  Following  extensive 
correspondence  between  Dr.  Kaufman 
and  DEA.  a  security  system  was  agreed 
upon. 

Attached  to  the  December  1. 1984 
letter  from  Dr.  Kaufman  was  a  copy  of  a 
letter  from  a  security  company 
describing  certain  security  features 
purportedly  installed  at  Respondent's 
facility.  This  letter  is  dated  November 
26. 1984.  three  weeks  after  the  leceipt  of 
the  Order  to  Show  Cause  by  Respondent 
as  evidence  by  a  return  receipt  signed 
by  Dr.  JCaufman  on  November  5. 1984. 
The  letter  states  that  the  alarm  system  is 
connected  to  a  wireless  central  system 
that  cannot  be  defeated  by  cutting 
telephone  lines. 

The  Administrator  is  not  impressed  by 
this  belated  attempt  to  comply  with  the 
security  requirements  for  narcotic 
treatment  programs.  Respondent  moved 
to  install  the  improved  security  at  its 
facility  only  after  issuance  of  the  Order 
to  Show  Cause  in  October  1984.  two 
years  after  Dr.  Kaufman  agreed  to  install 
the  security.  Installation  at  this  time  is 
not  enough  to  forestall  revocation.  Even 
if  these  arrangements  do  meet  DEA 
requirements,  they  were  not  in  place 
when  needed.  Respondent  was  fully 
aware  of  the  need  for  improved  security 
yet  when  DEA  investigators  were  at  the 
facility  in  June.  1984,  there  was  no 
security  system  at  all  in  place.  In  light  of 
Respondent's  past  security  violation,  it 
is  not  unlikely  that  these  new  security 
devices  will  be  removed  or  disconnected 
when  DEA  has  turned  its  attention  to 
other  matters.  Voluntary  compliance 
with  the  applicable  law  and  regulations 
is  essential  in  DEA's  regulation  of 
legitimate  handlers  of  controlled 
substances.  The  Administrator  should 
not  be  left  to  wonder  whether  this 
registrant  will  provide  the  necessary 
security  or  maintain  the  required 
records.  Protection  of  the  public  safety 
is  the  paramount  responsibility  of  the 
Administrator.  Considering 
Respondent's  history  of  security 
violations,  even  the  tardy  installation  of 
this  new  system  cannot  convince  the 
Administrator  that  the  public  would  be 
best  served  by  the  continued 
registration  of  Respondent. 

The  Administrator  has  carefully 
considered  the  other  points  raised  by  Dr. 
Kaufman  in  his  brief  letter.  Dr.  Kaufman 
states  that  all  applicable  regulations  are 
"being  complied  with."  While  he  admits 
that  the  1982  daily  records  "were 
misplaced  and  lost."  all  the  monthly 
records  for  1982  are  available.  He  states 
that  all  required  1983  and  1984  records' 
are  maintained  "with  scrupulously 


detailed  daily  inventory."  Given  the  past 
history  of  this  program,  the 
administrator  gravely  doubts  that  the 
records  are  now  scrupulously 
maintained.  Dr.  Kaufman's  letter  does 
not  contain  any  evidence  that 
Respondent  has  rectified  its  chronic 
recordkeeping  violations.  Indeed,  the 
record  clearly  shows  that  these 
violations  continue. 

In  March.  1984,  investigators  of  the 
New  York  State  Division  of  Substance 
Abuse  Services  (DSAS)  conducted  an 
inspection  of  Respondent's  facilities. 
That  inspection  revealed  violations  of 
the  applicable  State  of  New  York  and 
Food  and  Drug  Administration  (FDA) 
regulations  governing  the  detoxification 
and  maintenance  of  drug  addicts  at 
narcotic  treatment  programs.  This 
inspection  revealed  that,  among  other 
violations,  the  registrant  failed  to 
maintain  daily  narcotic  inventories.  The 
registrant  also  failed  to  properly 
maintain  medication  order  sheets  and 
dispensing  records.  As  a  result  of  the 
violations  found  at  this  inspection, 
DSAS  withdrew  permission  for  the 
registrant  to  use  liquid  methadone. 
Previous  DSAS  inspections  in  February 
and  September,  1983,  revealed  similar 
deficiencies.  The  Administrator  is  not 
basing  his  revocation  on  these  state 
regulatory  violations  but  merely 
includes  them  to  show  the  unwillingness 
and  inability  of  Respondent  to  comply 
with  either  Federal  or  state  law 
regarding  controlled  substances. 

In  a  letter  to  DEA  personnel  dated 
June  2. 1984.  Dr.  Kaufman  stated  that  his 
census  of  addicts  had  been  decreased  to 
37  patients  and  his  drug  inventory 
reduced  to  13  grams  of  methadone.  On 
June  25. 1984,  DEA  diversion 
investigators  conducted  a  physical 
inventory  of  all  methadone  on  hand  at 
the  registrant.  The  inventory  on  that  day 
was  309.25  methadone  40  ml.  diskettes, 
totalling  12,370  mg.  or  12.37  grams.  No 
security  system  was  in  place.  A  follow- 
up  investigation  on  September  4, 1984. 
by  DEA  diversion  investigators  revealed 
that  Dr.  Kaufman  was  unable  to  locate 
his  1982  dispensing  records. 

Diversion,  and  the  potential  diversion 
of  methadone  from  narcotic  treatment 
programs,  is  of  grave  concern  to  the 
Administrator.  As  his  predecessor  noted 
in  Metro  Substance  Abatement 
Program.  Inc.,  45  FR  78845  (1980). 
Congress  enacted  the  Narcotic  Addict 
Treatment  Act  after  it  had  found  that 
the  rapid  and  widespread  use  of 
methadone  in  these  programs  had 
brought  with  it  a  proportional  increase 
in  the  diversion  of  methadone  for  illegal 
use  and  sale.  The  DEA  regulation  and 
supervision  of  these  programs  is 
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intended  to  prevent  the  loss  and 
diversion  of  methadone.  The 
Administrator  will  not  hesitate  to 
revoke  the  registration  of  a  norcotic 
treatment  program  that  fails  to  meet  its 
statutory  and  regulatory  obligations  to 
provide  adequate  security  and 
recordkeeping.  Respondent  has  a  history 
of  violation  dating  back  to  1974.  This 
Respondent,  like  the  Respondent  in 
Metro  Substance  Abatement  Program. 
Inc.  manifests  a  casual  indifference  to 
its  obligation  to  provide  adequate 
security,  to  keep  complete  and  accurate 
records,  and  to  properly  account  for  its 
supply  of  narcotic  drugs.  Respondent 
has  been  warned  many  times  since  1974 
of  its  obligation  to  maintain  these 
records  and  maintain  adequate  security. 
Given  the  Respondent's  unwillingness  to 
keep  the  records  required  of  narcotic 
treatment  programs.  DEA  will  never 
know  whether  methadone  was  diverted 
from  this  facility.  The  public  should  not 
be  placed  at  the  risk  of  such  diversion 
any  longer. 

The  Administrator  Fmds  that  there  is  a 
lawful  or  statutory  basis  for  the 
revocation  of  the  Respondent's  DEA 
Certificate  of  Registration.  Accordingly, 
pursuant  to  the  authority  vested  in  the 
Attorney  General  by  21  U.S.C.  824(a) 
and  redelegated  to  the  Administrator  of 
the  Drug  Enforcement  Administration, 
the  Administrator  hereby  orders  that 
Certificate  of  Registration  PQ0212972  be 
revoked,  and  any  pending  applications 
for  renewal,  be  denied.  February  14. 
1985. 

Dated:  Januan  7.  1985. 
Francis  M.  Mullen.  |r.. 

Adnmustrator. 

|KR  Doc.  B.'S-ina  Filed  1-14-B5:  &45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Determinations  Regarding  Eligibilty  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
December  31. 1984-Ianuary  4. 1985. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 


(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  impacts  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W15.516  and  TA-WJ5.517:  Benham 

Knitwear.  Inc..  Kutztown.  PA 
TA-W15.526:  Anderson  Shake  & 

Shingle.  Inc..  Cathlamct.  WA 
TA-W-15.531:  Van  Vlaanderen  Machine 

Co.,  Paterson,  NJ 
TA-W- 15.530: Jung  Hing  Fashions.  Inc., 

New  York,  NY 

Afrumative  Determinations 

TA-W- 15.423.  Charles  Parker  Co.  Div.  of 
Union  Manufacturing  Co..  Meriden. 
CT 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1983  and  before  August  12. 1984. 

TA-W- 15.513.  Shamokin  Dress  Co.. 
Shamokin.  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
1.1983. 

TA-W15,529:  General  Portland.  Inc.. 
Dade  County  Plant.  Miami.  FL 

A  certification  was  issued  covering  all 
workers  separated  on  or  uiiei  June  1. 
1984. 

TA-W-15.503.  TA-W-15.504.  TA-W- 
15.505.  Farah  Manufacturing  Co.. 
Inc.,  El  Paso,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  4, 
1983. 
TA-W-15.431.  Quintana  Petrochemical 

Co..  Corpus  Christ i.  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  1. 
1984. 
TA-W -15.532:  Whirlpool  Corp.. 

Evansville  Div..  Evansville.  IN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
16. 1983. 


TA-W-15.473  Cannon  Shoe  Co.. 

Ilagerstown  Shoe  Co.  Div.. 

llagerstown,  MD 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  2. 1984. 
TA-W-15.509:  LLB Fashions.  Inc.. 

Lakewood.  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
12, 1983  and  before  September  1. 1984. 
TA-W-15.521:  Iroquois  Bag  Co..  Div.  of 

463  Howard  St..  Inc..  Buffalo.  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
17, 1983. 
TA-W- 15.489:  Hyde  Athletic  Industries, 

SpotBilt,  Inc.,  Banger,  ME 
A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 
uppers  and  soles  separated  on  or  after 
August  25. 1984. 
TA-  W-15,464:  Lorraine  Manufacturing 

Corp.,  Bristol.  VA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  29. 
1983. 
TA-W-15.338;  MP.  Goodkin.  Inc.. 

Irvington,  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  16, 

1983  and  before  August  31. 1984. 
TA-W-15,512: Regina  Footwear.  Inc.. 

Brooklyn,  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  1. 

1984  and  before  October  30. 1964. 
I  hereby  certify  that  the 

aforementioned  determinations  were 
issued  during  the  period  December  31. 
1984 — January  4. 1985.  Copies  of  these 
determination  are  available  for 
inspection  in  Room  6443.  U.S. 
Department  of  Labor,  601  D  Street.  NW., 
Washington,  D.C.  20213.  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  January  8. 1985. 
Marvin  M.  Fooks. 

Director.  Office  of  Trade  Adjustment 

.Assistance. 

(FR  Doc.  85-1155  Filed  1-14-65;  8:45  am) 

MLUMG  COOE  4510-30-41 


Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  (The  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 


I 


(deral  Register  /  Vol.  50.  No.  10  /  Tuesday.  January  15.  1985  /  Notices 


2101 


Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 


The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  OfHce  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  25, 1985. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  25, 1985.- 

Appendix 


The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor.  601  D  Street,  NW..  Washington, 
D.C.  20213. 

Signed  at  Washington.  D.C.  this  7th  day  of 
January  1985.  < 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Pettkxwf:  Umon/woflier  or  tormer  wortten  01— 


Location 


Date 
rocoivoQ 


Dale  of 
pemion 


Petition  No. 


Articles  produced 


Aera  Manufacturing  (ILGWU) 

B-G  Shoe  Co  (company) 

Bates  Fat>ncs.  Inc  (trarliais) 

Burlington  Industnes  (company).. 


Baltimora,  MO.... 

Utitz.  PA 

Lswiston,  ME 

Franktnton.  NO.. 


Globe  Refractories.  Inc.  (companyl 

Msr-lxxo  Footwear  Corp.  (workarst 

Pake  Corp  (workers) , 

Rotlar  Derby  Skate  Corp  (UFCW), 

Sledfast  Rubber  (>>.  Inc.  (ILGWUI 

U.S.  Sleei  Corp  .  Tie  Plate  Division  (workers) 

WaalBii'i  block  (workers) 

Wastirigbouse  Eiectnc  Corp..  pownr  circul  breaker 

division  (lUE). 
Oak  Commur<icatior<s  Systems  (wvkers) 


WV 

Mwlboro.  MA.. 


LilchfteM,  IL 

North  Easlon.  PA.. 

Gaiy.  IN 

Lockport  NY 

Traf«ord.PA _... 


Elkhom.  Wt.. 


Wassar  S  Fluhrsr.  kic... 


Kalama.  WA.. 


12/26/64 
12/24/64 
12/26/64 
12/21/64 

12/21/64 
12/21/84 
12/27/64 
12/24/84 
12/26/64 
12/21/64 
12/21/84 
12/21/84 

12/7/84 

12/26/84 


12/3/64 
12/19/84 
12/17/84 
12/10/64 

12/17/64 
12/7/64 
12/21/84 
12/18/84 
12/18/84 
12/18/84 
12/14/84 
12/17/64 

11/29/64 

12/19/84 


TA-W-1 5.661 
TA-W- 15.662 
TA-W-1 5.663 
TA-W-1 5.664 

TA-W- 15.665 
TA-W-1 5.666 
TA-W-1 5.667 
TA-W-1 5.666 
TA-W-1 5.669 
TA-W-1S.670 
TA-W-15,671 
TA-W-1 5.672 

TA-W-1 5,673 

TA-W-1 5,674 


Raincoats. 

Shoes — infants. 

Weave  yam. 

Linings  for  suits,  coats,  jackets,  men's  and  women's 

ctothing. 
Bricks,  ladle,  clay. 
Shoes,  casual,  avomen's. 
Equipment,  processing,  film,  speed,  high. 
Skates,  roller,  ice. 
Linings,  shoe. 
Tie  plates. 
Tackle  bkx:ks. 
Breakers,  circuit,  power. 

Parts  and  boards  for  the  repair  of  ttie  cable  TV. 

converters. 
Cedar  shakes. 


|FR  Doc.  85-1154  Filed  1-14-85;  8:45  am) 
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(TA-W-15,466] 

Mayr  Brothers  Logging  Co.,  Inc., 
Raymond,  WA;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  the  Department  of 
Labor  issued  a  Certification  of  Eligibility 
to  Apply  for  Worker  Adjustment 
Assistance  on  December  12, 1984, 
applicable  to  all  workers  at  the  Mayr 
Brothers  Logging  Company, 
Incorporated,  Hoquiam,  Washington. 
The  Notice  of  Certification  was 
published  in  the  Federal  Register  on 
December  21, 1984  (49  FR  49733). 

On  the  basis  of  additional 
information,  the  Office  of  Trade 
Adjustment  Assistance,  on  its  own 
motion  reviewed  the  certification.  The 
additional  information  revealed  that  the 
certification  did  not  contain  the  subject 
firm's  worker  group  in  Raymond, 
Washington  but  established  instead  the 
headquarters  in  Hoquiam,  Washington 
as  the  adversely  affected  worker  group. 
All  the  sales,  production  and 


employment  data  collected  by  the 
Department  were  for  the  Raymond. 
Washington  worker  group. 

The  certification  for  workers  at  Mayr 
Brothers  Logging  Company,  Inc.,  TA-W- 
15,466,  therefore  is  amended  by 
substituting  the  new  location  at 
Raymond  Washington  in  the 
certification  for  the  headquarters 
location  at  Hoquiam,  Washington. 

The  Certification  applicable  to  TA- 
W-15,466  is  hereby  amended  and  issued 
as  follows: 

"All  workers  of  Mayr  Brothers  Logging 
Company,  Incorporated,  Raymond, 
Washington  who  became  totally  or  partially 
separated  from  employment  on  or  after  April 
1, 1984  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974." 

Signed  at  Washington,  D.C.  this  2nd  day  of 
January  1985. 

Harold  A.  Bratt. 

Deputy  Director,  Office  of  Program 
Management,  UIS.  ^ 

(FR  Doc.  85-1150  Filed  1-14-85;  8:45  am] 

eiixiNa  cooe  4sio-3o-m 


[TA-W-15,330] 

New  B  Manufacturing  Corp., 
Hawthorne,  PA;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  the  Department  of 
Labor  issued  a  Certification  of  Eligibility 
to  Apply  for  Worker  Adjustment 
Assistance  on  December  3, 1984, 
applicable  to  all  workers  at  the  New  B 
Manufacturing  Corporation,  Hawthorne. 
Pennsylvania.  The  Notice  of 
Certification  was  published  in  the 
Federal  Register  on  December  18, 1984 
(49  FR  49187). 

On  the  basis  of  additional 
information,  the  Office  of  Trade 
Adjustment  Assistance,  on  its  own 
motion  reviewed  the  certification.  The 
additional  information  revealed  that 
permanent  layoffs  began  in  June  1983.  It 
was  the  Department's  intent  to  include 
all  workers  as  eligible  to  apply  for 
adjustment  assistance  who  were  laid  off 
from  the  New  B  Manufacturing 
Corporation  in  Hawthorne, 
Pennsylvania. 
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The  certification  for  workers  at  the 
New  B  Manufacturing  Corporation. 
Hawthorne.  Pennsylvania  TA-W-15.330, 
therefore  is  amended  by  substituting  a 
new  impact  date  of  June  1. 1983. 

The  Certification  applicable  to  TA- 
W-15.330  is  hereby  amended  and  issued 
as  follows: 

"All  workers  of  the  New  B  Manufacturing 
Corporation.  Hawthorne.  Pennsylvania  who 
became  totally  or  partially  separated  from 
employment  on  or  after  |une  1. 19B3  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washingtoa  D.C..  this  3rd  day  of 
Jiinuary  1S85 

Harold  A.  Bratl. 

Deputy  Director.  Office  ofPnf^rair 
Munagfnwnl.  UIS. 

(FR  Doc.  85-1151  Filed  1-14-85;  8:45  am| 

BttJJNG  COOC  4S10-30-lt 


ITA-W-15,M31 

Reltoc  Manufacturing  Co..  Forrest  City, 
AR;  Negative  Determination  Regarding 
Application  for  Reconsideration 

By  UP.  applicdiion  dated  November  7. 
1984  and  after  being  granted  a  filing 
extension,  the  Amalgamated  Clothing 
Workers  of  America  (ACWA)  requested 
administrative  reconsideration  of  the 
Department  of  Liibor's  Negative 
Det^'rmination  Regardmg  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance  in  the  case  of  workers  and 
former  workers  at  Reltoc  Manufacturing 
Company.  Forrest  City.  Arkansas.  The 
additional  information  promised  by 
December  14.  1984  to  support  the  union's 
case  has  not  been  forthcoming.  The 
negfifive  determination  was  published  in 
the  Federal  Register  on  October  23. 1984 
(49  FR  4265;*) 

Pursuant  to  CFR  90.18((;) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
delerminaiion  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  previously 
considered:  or 

(;<)  If.  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  union  objects  to  the  time  periods 
used  by  the  Department  in  denying  the 
worker  petition  and  to  the  fact  that  a 
customer  survey  was  not  conducted  by 
the  Department.  The  union  argues  that 
had  the  Department  conducted  a  survey 
of  Re!toc"s  customers,  it  would  have 
found  that  Rcltoc's  customers 


substituted  imported  slacks  for  those 
produced  at  the  Forrest  City  plant. 

The  investigative  case  Hie  shows  that 
Reltoc  operates  four  plants  which 
produce  men's  slacks.  The  Forrest  City 
plant  was  temporarily  closed  in  July 
1983  and  reopened  in  March  1984  with 
an  increasing  monthly  employment 
trend.  The  findings  show  that  in  1983 
when  the  Forrest  City  plant  temporarily 
closed,  the  sales,  production  and 
employment  criteria  of  the  group 
eligibility  requirements  in  section  222  of 
the  Trade  Act  were  satisfied.  However, 
the  "contributed  importantly"  test  was 
not  met. 

Reltoc's  other  three  plants  in  Alabama 
had  increased  production  of  men's 
slacks  during  the  time  of  the  Forrest 
City's  plant  closure.  Reltoc  did  not 
import  men's  slacks  nor  use  foreign 
contractors  during  the  relevant  period  of 
the  investigation.  Reltoc's  sole  customer, 
however,  imported  slack  sets  which 
include  a  pair  of  slacks  and  a  jacket  or 
top  which  were  sold  together  as  a  set. 
According  to  company  officials,  the 
imported  slacks  incorporated  into  slack 
sets  are  not  comparable  to  the  type  of 
slacks  produced  by  Reltoc.  The  fabric 
used  in  the  imported  slacks  is  of  a 
higher  quality  and  the  slacks  and  tops  of 
the  set  are  made  from  the  same  fabric. 
The  imported  slack  sets  are  geared 
toward  a  different  market  segment  than 
are  Reltoc's  slacks.  Reltoc  has  never 
produced  slack  sets. 

Conclusion 

After  review  of  the  application  and 
the  investigative  file.  I  conclude  that 
there  has  been  no  error  or 
mismterpretation  of  the  law  which 
would  justify  reconsideration  of  the 
Department  of  Labor's  prior  decision. 
Accordingly,  the  application  is  denied. 

Signed  at  Washington.  DC  this  21st  day 
of  Ueremt>er  1984. 
Stephen  A  Wandoer, 
Dfputy  Director.  Of'ice  ofLe^-islation  and 
Artiiarial  Senices.  i'lS. 
|FR  Doc.  85-1152  Filed  1-14-85:  8:45  am) 
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Wage  and  Hour  Division 

Certificates  Authorizing  the 
Employment  of  Learners  at  Special 
Minimum  Wages 

Notice  is  hereby  given  that  pursuant 
to  section  14  of  the  Fair  Labor  Standards 
Act  (52  Stat.  10<>2.  as  amended:  U.S.C. 
214).  Reorganization  Plan  .No.  6  of  1950 
(3  CFR  1949-53  Comp..  p.  1004).  and 
Administrative  Order  ISio  1-76  (41  FR 
18049).  the  firms  listed  in  this  notice 


have  been  issued  special  certificates 
authorizing  the  employment  of  learners 
at  hourly  wage  rates  lower  than  the 
minimum  wage  rates  otherwise 
applicable  under  section  6  of  the  Act 
For  each  certificate,  the  effective  and 
expiration  dates,  number  or  proportion 
of  learners  and  the  principal  product 
manufactured  by  the  establishment  are 
as  indicated.  Conditions  on  occupations, 
wage  rates  and  learning  periods  which 
are  provided  in  certificates  issued  under 
the  supplemental  industry  regulations 
cited  in  the  captions  below  are  as 
established  in  those  regulations. 

The  following  certificates  were  issued 
under  the  apparel  industry  learner 
regulations  (29  CFR  522.1  to  522.9.  as 
amended  and  522.20  to  522.25,  as 
amended).  The  following  normal  labor 
turnover  certificates  authorize  10 
percent  of  the  total  number  of  factory 
production  workers  except  as  otherwise 
indicated. 

Flushing  Shirt  Mfg.  Co..  Inc.. 
Frostburg.  MD;  10-24-84  to  10-23-85:  25 
learners  for  plant  expansion  purposes. 
(Men's  shirts) 

McCreary  Mfg.  Co..  Stearns.  KY;  12-»- 
84  to  12-7-85. 10  percept  of  the  total 
number  of  factory  production  workers 
for  normal  labor  turnover  purposes. 
(Men's  shirts) 

Monticello  Mfg.  Co..  Inc.  Monticello. 
KY:  12-8-84  to  12-7-85. 10  percent  of  the 
total  number  of  factory  production 
workers  for  normal  labor  turnover 
purposes.  (Men's  and  boys'  shirts) 

The  following  certificate  was  issued 
under  the  knitted  wear  industry 
regulations  (29  CFR  522.1  to  522.9.  as 
amended  and  522.30  to  522.35.  as         I 
amended) 

Junior  Form  Lingerie  Inc..  Boswell,  PA: 
10-11-84  to  10-10-85.  5  percent  of  the 
total  number  of  factory  production 
workers  for  normal  labor  turnover 
purposes.  (Ladies'  underwear  and 
sleepwear) 

Each  learner  certificate  has  been 
issued  upon  the  representations  of  the 
employer  which,  among  other  things 
were  that  employment  of  learners  at 
special  minimum  rates  is  necessary  in 
order  to  prevent  curtailment  of 
opportunities  for  employment,  and  that 
experienced  workers  for  the  learners 
occupations  are  not  available. 

The  certificate  may  be  annulled  or 
withdrawn  as  indicated  therein,  in  the 
manner  provided  in  29  CFR  Part  528. 
Any  person  aggrieved  by  the  issuance  of 
any  of  these  certificates  may  seek  a 
review  or  reconsideration  thereof  on  or 
before  January  30. 1985. 
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Signed  at  Wyshington.  D.p.,  this  9lh  day  of 
January  1985. 
Arthur  H.  Korn, 

A  uthorizeij  Representative  of  the 
Administrator. 
|FR  Doc.  B5-1153  Filed  1-14^'i;  8:45  amj 
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Office  of  Pension  and  Welfare  Benefit 
Programs 

( Application  No.  D-5276,  at  al.  ]      ' 

Proposed  Exemptions;  J.P.  Stevens  & 
Co.,  et  al. 

agency:  Pension  and  Welfare  Benefit 

Programs,  Labor. 

action:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains  ' 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee.  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526.  U.S  Departmeni  of  Labor.  200 
Constitution  Avenue  NW..  Washington, 
D.C.  20216.  Attention:  Application  No. 
stated  in  each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue  NW.,  Washington, 
DC.  20216. 

Notice  of  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 


Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMimTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28, 1975).  Effective  December  31, 
1978.  section  102  of  Reorganize  Jion  Plan 
No.  4  of  1978  (43  FR  47713.  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Retirement  Pension  of  f.P.  Stevens  & 
Co.,  Inc.  and  Subsidiaries  (the 
Retirement  Plan);  Hourly  Employees' 
Pension  Plan  of  ).P.  Stevens  &  Co.,  Inc. 
(the  Hourly  Plan);  and  Foote  &  Davis, 
Inc.  Retirement  Plan  (the  F&D  Plan: 
Collectively,  the  Plans)  Located  in  New 
York,  New  York 

(Application  Nos.  D-5276.  D-5277  and  D- 
5278] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (D)  of  the  Code 
shall  not  apply  to  the  proposed  purchase 
by  the  Plans  of  an  interest  in  certain  real 
property  from  the  National  Life' 
Insurance  Company  (National),  in 
connection  with  formation  of  a 
partnership  between  the  Plans  and 
National,  provided  that  the  transaction 
is  on  terms  at  least  as  favorable  to  the 
Plans  as  the  Plans  could  expect  in  an 
arm's-length  transaction  with  an 
unrelated  party. 

Summary  of  Facts  and  Representations 

1.  The  Retirement  Plan  and  the  Hourly 
Plan  are  defined  benefit  plans  with  8.382 
participants  and  31,065  participants. 


respectively,  as  of  March  15, 1984,  and 
are  sponsored  by  J.P.  Stevens  & 
Company,  Inc.  (JPS),  a  public 
corporation  engaged  in  the  manufacture 
and  marketing  of  textiles.  The  F&D  Plan 
is  a  defined  benefit  plan  with  25 
participants  as  of  March  15, 1984  and  is 
sponsored  by  Foote  &  Davis,  Inc.,  a 
wholly-owned  subsidiary  of  JPS  engaged 
in  printing  and  engraving.  Each  of  the 
Plans  participates  in  the  Master  Trust 
for  Employees  of  J.P  Stevens  &  Co..  Inc. 
and  Subsidiaries,  the  master  trustee  of 
which  is  Northern  Trust  Company  (the 
Master  Trustee),  located  in  New  York. 
New  York.  Discretionary  authority  with 
respect  to  investments  of  the  Phins' 
assets,  including  authority  to  retain  and 
discharge  investment  managers  on 
behalf  of  the  Plans,  is  held  by  the  J.P. 
Stevens  &  Co.,  Inc.  Investment 
Committee  (the  JPS  Committee),  which 
is  comprised  of  officers  and  directors  of 
JPS.  None  of  the  members  of  the  JPS 
Committee  have  any  proprietary  interest 
in  National.  As  of  December  31. 1983. 
the  Plans  had  total  assets  of 
approximately  $300  million. 

2.  The  JPC  Committee  has  established 
as  one  of  the  investment  objectives  of 
the  Plans  the  investment  of  $30  million 
in  real  estate  investments.  Toward  this 
objective,  the  JPS  Committee  selected 
National  as  one  of  three  real  estate 
investment  managers  and  designated 
National  as  investment  manager  for  $10 
million  of  the  Plans'  assets.  National  is  a 
mutual  life  insurance  company 
organized  under  the  laws  of  the  State  of 
Vermont,  with  total  assets  of 
approximately  $2,793  billion  as  of 
December  31. 1983.  Neither  JPS  nor  the 
Master  Trustee  is  affiliated  with 
National.  In  addition  to  a  wide  variety 
of  insurance  products  and  services. 
National  offers  funding,  asset 
management  and  other  services  to 
employee  benefit  plans  subject  to  the 
Act.  Through  its  general  and  certain 
separate  advisory  accounts.  National  is 
a  substantial  investor  in  income- 
producing  real  estate,  holding  real  estate 
investments  for  all  of  its  accounts 
valued  at  approximately  S85  million  as 
of  December  31, 1983.  Among  the  real 
estate  investments  offered  by  National 
to  its  pension  plan  clients  is  National 
Pension  Properties  (NPP),  a  closed-end 
separate  account  managed  by  officers  of 
National.  Pursuant  to  the  JPS 
Committee's  designation  of  National  as 
an  investment  manager  for  $10  million  of 
the  Plans'  assets,  as  of  December  31, 
1983,  $9  million  of  the  Plans'  assets  has 
been  deposited  with  National  and 
allocated  to  NPP. 

3.  Among  the  real  estate  assets  held  in 
Nationals  general  account  is  the 
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Southside  Shopping  Center  (the 
Property),  located  in  St.  Petersburj?. 
Florida.  Because  of  the  close  match 
between  the  Property's  characteristics, 
the  investment  objectives  of  the  Plans 
and  the  investment  merits  of  the 
Property.  National  has  proposed  to  the 
JPS  Committee  that  the  Plans  acquire 
and  interest  in  the  Property.  The  JPS 
Committee  approved  a  proposed 
transfer  of  the  Property  from  Nationals 
general  account  directly  to  NPP.  but  this 
was  subsequently  rejected  by  National. 
Since  National  and  the  JPS  Committee 
continue  to  believe  that  the  Plans' 
acquisition  of  an  interest  in  the  l*roperty 
would  be  in  the  best  interests  of  the 
Plans.  National  is  proposing  that 
National  and  the  Plans  form  a 
partnership  (the  Partnership)  which 
would  own  and  operate  the  Property. 
The  investment  by  the  Plans  of  Si 
million  to  the  Partnership  would 
complete  the  investment  of  the  $10 
million  for  which  the  IPS  Committee 
designated  National  as  a  real  estate 
investment  manager.  The  JPS  Committee 
and  National  (collectively,  the 
Applicants)  are  requesting  an  exemption 
to  permit  the  Plans  to  acquire  interests 
in  the  Property  by  participating  in  the 
Partnership  under  the  terms  and 
conditions  described' herein. 

4.  The  Property  is  a  105,875  square 
foot  neighborhood  shopping  center  with 
major  tenants  which  include  Publix.  a 
large  regional  superm^ket  chain. 
Eckerds.  a  national  drug  store  chain, 
and  Fiome  Federal  Savings  and  Loan 
Association.  National  purchased  the 
Properly  for  its  general  account  in  1979. 
at  which  time  the  Property  was  operated 
under  a  master  lease  to  one  of  the  major 
tenants.  In  June.  1982  National 
negotiated  a  termination  cf  the  master 
lease  and  assumed  control  of  all 
operations  of  the  Property.  The  day-to- 
day  management  of  the  Property  has 
been  delegated  to  an  experienced  on- 
site  property  management  firm  which  is 
not  affiliated  with  National.  The 
Property's  fair  market  value  was  $2.7 
million  as  of  December  23. 1983. 
according  to  an  appraisal  performed  by 
the  independent  real  estate  appraisal 
firm  of  Joseph  J.  Blake  and  Associates 
(Blake)  of  Miami.  Florida. 

5.  The  Partnership  will  be  a  limited 
partnership  organized  under  the  laws  of 
the  State  of  Vermont,  to  be  known  as 
the  Southside  Partnership.  .National  will 
be  the  general  partner  and  the  Master 
Trustee,  on  behalf  of  the  Plans,  will  be 
the  sole  limited  partner.  The  sola 
purpose  of  the  Partnership  wiiTlTe  to 
own  and  operate  (he  Property  for 
income  and  capital  appreciation.  The 
Partnership  will  have  a  term  of  ten  years 


and  its  objective  will  be  to  sell  the 
Property  in  a  time  period  consistent  with 
the  expected  liquidation  and 
distribution  of  the  assets  of  NPP.  The 
plans  will  contribute  $1  million  in  cash 
to  the  Partnership.  National  will 
contribute  the  Property  to  the 
Partnership  at  an  agreed  value  of  $2.7 
million,  consistent  with  Blake's 
appraisal,  and  in  return  will  receive  a 
cash  distribution  from  the  Partnership  in 
the  amount  of  $700,000.  However,  the 
transfer  value  of  the  Property  will  be 
adjusted  for  any  capital  improvement 
made  by  National  subsequent  to  Blake's 
appraisal  and  prior  to  the  transfer.  The 
amount  and  nature  of  such  capital 
improvements  will  be  certified  to  the 
Plans  prior  to  the  Partnership's 
formation,  and  the  cash  distribution  to 
National  will  be  increased  by  one-third 
of  the  amount  of  such  improvements.  All 
operating  expenses  of  the  Property  for 
the  period  prior  to  its  transfer  to  the 
Partnership  will  be  paid  by  National, 
and  no  brokerage  fees  or  sales 
commissions  will  be  paid  in  connection 
with  the  transfer.  The  Plans,  as  limited 
partner,  will  have  a  one-third  interest, 
and  .National,  as  general  partner,  will 
have  a  two-third  interest,  in  the  profits, 
losses  and  other  attributes  of  ownership 
of  the  Partnership. 

National  has  designated  the 
investment  committee  of  .NPP  to 
exercise  the  authority  of  National  as 
general  partner.  Through  that 
committee.  National  will  exercise 
management  authority  over  the  day-to- 
day affairs  of  the  Partnership  including, 
for  example,  the  approval  of  leases  to 
new  tenants  and  related  tenant 
improvements,  the  approval  of  annual 
capital  and  operating  budgets,  selection 
and  hiring  of  outside  property 
management  and  other  service  providers 
and  the  determination  of  whether  to 
proceed  with  additional  consimrtion 
(expansion]  on  the  site.  In  exercising  its 
management  authority.  National 
represents  that  it  will  undertake  to 
operate  the  Partnership  in  the  best 
interests  of  the  Partnership  and  its 
limited  partner,  the  Plans.  In  particular. 
National  will  analyze  all  partnership 
transactions  on  a  "pre-tax"  basis 
reflecting  the  tax  exempt  status  of  the 
Plans.  For  its  managment  services  in 
connection  with  the  Partnership. 
National,  as  gcnerail  partner,  will  receive 
from  the  Partnership  an  annual  fee  of 
one  percent  of  the  value  of  the  Property 
and  .25  percent  of  any  cash  equivalent 
assets  held  by  the  Partnership.  Both  fees 
will  be  payable  quarterly.' 


'  The  UepartmonI  is  not  pniptisinft  an  txpmplion 
fur  the  retf  ipl  of  frrs  bevond  that  provided  !>>• 
s«(  'ion  408(61(2)  of  \he  Acl. 


Consistent  with  applicable 
partnership  law.  the  JPS  Committee, 
acting  on  behalf  of  the  Plans,  will  have 
the  authority  to  review  and  approve  in 
advance  major  transactions  involving 
the  Partnership.  The  Partnership 
Agreement  enumerates  thirteen  types  of 
transactions  requiring  prior  approval  of 
the  JPS  Committee.  For  example,  the  JPS 
Committee  must  approve  the  creation  of 
any  mortgage  debt  on  the  Property;  the 
Property  may  not  be  sold  without  the 
approval  of  the  JPS  Committee:  and  no 
substitutions  for  or  withdrawal  of  the 
general  partner  could  occur  without  the 
approval  of  the  JPS  Committee.  In  the 
event  that  additional  capital  is  required 
by  the  Partnership,  the  Plans  will  have 
the  right,  but  not  be  obligated,  to 
contribute  a  pro  rata  share  of  such 
capital.  Additional  non-prorated 
contributions  of  capital  by  either  partner 
will  result  in  adjustments  to  the 
interests  of  the  partners  in  the 
Partnership  in  proportion  to  the  total 
capital  contribution  of  each  partner. 

6.  Prior  to  approving  the  Plans' 
proposed  participation  in  the 
Partnership,  the  JPS  Committee  was 
provided  with  a  copy  of  the  Partnership 
.Agreement  establishing  the  Partnership 
and  specific  information  regarding  the 
physical  characteristics,  history  and 
income-producing  capabilities  of  the 
Property.  Based  on  all  information 
provided,  the  JPS  Committee  has 
determined  that  the  Plans'  investment  in 
the  Partnership  and  National's  transfer 
of  the  Property  to  the  Partnership  will  be 
in  the  best  interests  of  the  Plans  and 
consistent  with  the  Plans'  investment 
objectives,  complementing  the  Plans' 
investment  in  NPP.  Prior  to  the  closing 
of  the  proposed  transactions,  the  JPS 
Committee  will  review  the  terms  of  the 
transaction,  including  the  Property's 
transfer  price  and  any  adjustments 
thereto,  to  ensure  that  such  terms 
remain  in  the  Plans'  best  interests.  The 
Applicants  note  that  prior  to  Nationals 
proposal  of  the  subject  transactions,  the 
JPS  Committee  had  already  scrutinized 
National  as  one  of  three  selected  real 
estate  investment  managers  for  the 
Plans,  carefully  considering  .NPP's 
investment  philosophy,  strategy  and 
guidelines.  "The  Applicants  represent 
that  the  investment  by  the  Plans  in  the 
Partnership,  as  proposed  herein,  is  fully 
consistent  with  the  objectives  which  the 
JPS  Committee  sought  to  achieve  by 
selecting  National  as  an  investment 
manager.  The  Applicants  represent  that 
even  though  National  is  a  fiduciary  with 
respect  to  the  Plans,  as  an  investment 
manager,  the  essential  investment 
decisions  on  behalf  of  the  Plans  in  the 
subject  transactions  have  been  and  will 
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remain  those  of  the  JPS  Committee. 
Specifically,  the  Applicants  represent 
that  National  has  not  used  any  of  the 
authority,  control  or  responsibility 
which  makes  National  a  fiduciary  to 

e  the  Plans  to  enter  into  the 
proposed  transactions.  It  is  noted  that 
the  members  of  the  JPS  Committee  are 
independent  of  and  have  no  interest  in 
National  and  have  full  discretionary 
authority  to  make  the  investment 
decisions  here  under  consideration  on 
behalf  of  the  Plans. 

7.  In  summary,  the  Applicants 
represent  that  the  criteria  of  section 
408(a)  of  the  Act  are  saftisfied  in  the 
proposed  transactions  because:  (1)  The 
investment  decision  on  behalf  of  the 
Plans  \s  made  by  the  JPS  Committee, 
which  is  independent  of  National;  (2)  the 
JPS  Committee  has  determined  that  the 
proposed  transactions  will  be  in  the  best 
interests  of  the  Plans,  consistent  with 
the  investment  objectives  of  the  Plans, 
and  complementary  of  the  Plans' 
investment  in  NPP;  (3)  prior  to  the 
closing  of  the  subject  transactions,  the 
JPS  Committee  will  review  the  terms  to 
ensure  that  they  remain  in  the  best 
interests  of  the  Plans:  (4)  the  JPS 
Committee  will  retain  authority 
throughout  the  Partnership's  operation 
to  review  and  approve  in  advance  major 
transactions  involving  the  Partnership: 
and  (5)  National  is  not  using  any  of  the 
authority,  control  or  responsibility 
which  makes  National  a  fiduciary  to 
cause  the  Plans  to  enter  into  the 
proposed  transactions. 

The  exemption  proposed  herein  would 
cover  only  the  purchase  transaction 
specifically  described.  The  Applicants 
would  be  proceeding  with  the  formation 
and  operation  of  the  Partnership  without 
an  exemption  from  section  406(b)  of  the 
Act.  The  Applicants  are  assuming  the 
responsibility  of  any  violation  of  section 
406(b)  of  the  Act  resulting  from  any 
transactions  with  respect  to  the 
Partnership. 

For  Further  Information  Contact: 
Ronald  Willett  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Amended  and  Restated  Profit  Sharing 
Flan  and  Trust  of  Shorr  Paper  Products, 
Inc.  (the  Plan)  Located  in  Aurora,  Illinois 

[Application  No.  D-5571|  I 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 


and  406  (b)(1)  and  (b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)  (1)  (A) 
through  (£)  of  the  Code  shall  not  apply 
to  (1)  the  continuation  after  June  30, 
1984,  of  a  ground  lease  (the  Ground 
Lease)  by  ihe  Plan  to  Trust  No.  1535. 
whose  beneficiaries  are  parties  in  , 
interest  with  respect  to  the  Plan,  and  (2) 
the  possible  future  sale  by  the  Plan  to 
Trust  No.  1535  of  the  land  subject  to  the 
Ground  Lease  pursuant  to  certain 
options  granted  to  both  the  Plan  and 
Trust  No.  1535  by  the  Plan  trustees  when 
the  Ground  Lease  was  executed; 
provided  the  terms  of  all  these 
transactions  are  at  least  as  favorable  to 
the  Plan  as  those  the  Plan  could  obtain 
in  similar  transactions  with  unrelated 
parties,  and  provided  further  that  in  the 
event  of  any  such  sale  the  sales  price  is 
not  less  than  the  fair  market  value  of  the 
above-mentioned  land  (the  Land)  on  the 
date  of  the  sale,  disregarding  any 
reduction  in  value  attributable  to  Trust 
No.  1535'8  repurchase  option. 

Effective  Date:  If  the  proposed 
exemption  is  granted,  the  exemption  will 
be  effective  July  1, 1984. 

Summary  of  Facts  and  Representations 

1.  The  Plan  covered  approximately  60 
participants  as  of  June  22, 1984  and  has 
assets  totaling  $727,802  as  of  September 
30, 1983,  including  the  Land.  The  Plan 
holds  no  other  investments  related  to 
Shorr  Paper  Products,  Inc.  (the 
Employer),  according  to  the  applicant. 
The  Land  is  the  only  real  estate 
currently  held  by  the  Plan.  Messrs. 
Kenneth  R  Shorr  and  Robert  A.  Shorr 
are  the  trustees  of  the  Plan  and  also  the 
sole  beneficiaries  of  Trust  No.  1535. 
Each  of  them  owns  50%  of  the  voting 
stock  of  the  Employer  and  is  an  officer 
and  employee  ctf  the  Employer. 

2.  By  agreement  dated  June  21, 1984 
(the  6/84  Agreement),  the  Plan  trustees 
appointed  Mr.  Robert  H.  Shelp  (Mr. 
Shelp)  to  serve  as  real  estate  manager 
for  the  Plan.  It  is  represented  that  Mr. 
Shelp  is  unrelated  to  the  parties 
involved  in  the  Ground  Lease  and  the 
related  building  lease  (described  below). 
Mr.  Shelp  is  an  architect  and  registered 
real  estate  broker  who  has  practiced  in 
Aurora,  Illinois  for  28  years  with 
particular  experience  in  consulting  on 
existing  building  problems.  He  is  a 
member  of  the  American  Institute  of 
Architects  and  has  testified  as  an  expert 
witness  on  various  architectural  and 
real  estate  matters.  Mr.  Shelp  has  had 
very  little  specific  or  direct  experience 
with  the  provisions  of  the  Act.  However, 
he  states  that  before  accepting  his 
appointment  as  a  fiduciary  with  respect 
to  the  Plan,  he  consulted  extensively 


with  legal  counsel  experienced  in 
matters  under  the  Act,  particularly  the 
duties,  responsibilities  and  liabilities 
imposed  by  the  Act  on  plan  fiduciaries. 
Mr.  Shelp  states  that  he  understands 
and  acknowledges  such  duties, 
responsibilities,  and  liabilities  in  acting 
as  a  fiduciary  wit)}  respect  to  the  Plan. 

3.  The  Land  consists  of  6  lots.  360  feet 
by  165  feet,  improved  by  the  Employer's 
principal  office  and  warehouse,  located 
at  227-41  S.  River  Street.  Aurora. 
Illinois.  On  April  16, 1973.  the  Employer, 
as  lessee,  entered  into  a  lease  with  the 
Merchant's  National  Bank  of  Aurora,  as 
trustee  of  Trust  No.  1535  under  Trust 
Agreement  dated  July  2. 1978,  for 
proprty  to  serve  as  the  Employer's 
principal  office  and  warehouse  facilities 
(the  Building  Lease).  On  February  24, 
1974,  the  Plan  purchased  the  ground 
rights  of  the  property  governed  by  the 
Building  Lease,  excluding  all  buildings 
and  structures  thereon  (the 
Improvements),  for  $100,000.  Also  on 
February  24. 1974.  the  Plan,  as  lessor, 
entered  into  the  Ground  Lease  with 
Trust  No.  1535,  as  lessee.  On  the  same 
date.  Trust  No.  1535  granted  the  Plan  the 
right  during  the  term  of  the  Ground 
Lease  to  call  upon  Trust  No.  1535  to 
repurchase  the  Land  for  $100,000  (the 
Put  Option)  and  also  reserved  the  right 
during  the  term  of  the  Ground  Lease  to 
repurchase  the  Land  from  the  Plan 
(Trust  No.  1535's  Repurchase  Option)  for 
the  greater  of  $100,000  or  the  fair  market 
value  of  the  Land  as  determined  by  a 
qualified,  licensed  appraiser  at  the  time   • 
of  such  repurchase.  The  applicant 
represents  that  such  appraiser  will  not 
be  related  to  the  Employer  or  to  the 
trustee  or  beneficiaries  of  Trust  No.  1535 
and  that  Trust  No.  1535's  Repurchase 
Option  will  not  be  exercised  unless  Mr. 
Shelp  (see  2,  above)  approves  of  the  sale 
if  and  when  Trust  No.  1535  wishes  to 
exercise  this  option.  The  applicant 
represents  that  the  Put  Option  will  be 
exercised  only  if  (a)  the  fair  market 
value  of  the  Land  does  not  exceed 
SlOO.OOO,  (b)  Mr.  Shelp  determines  that 
the  exercise  of  the  Put  Option  would  be 
in  the  best  interests  of  the  Plan  and  its 
participants  and  beneficiaries,  and  (c) 
the  SlOO,000  will  be  paid  in  a  lump  sum 
of  cash  on  the  date  the  Put  Option  is 
exercised.  The  applicant  also  represents 
that  in  connection  with  the  exercise  of 
the  Put  Option,  the  Plan  would  incur  no 
brokerage  commissions  or  other 
expenses  related  to  the  sale. 

4.  The  term  of  the  Ground  Lease  is 
March  1, 1974  through  June  30, 1993.  The 
Ground  Lease  provides  that  the  initial 
rent  for  the  Land  shall  be  $12,000  per 
year,  payable  in  monthly  installments  of 
$1,000.  The  applicant  represents  that  the 
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rental  rate  under  the  Ground  Lease  will 
be  adjusted  every  two  years  during  the 
remaining  term  thereof  to  an  amount 
equal  to  or  in  excess  of  the  then  fair 
rental  value  of  the  Land,  as  determined 
at  that  time  by  a  qualified  appraiser 
who  is  not  related  to  the  Employer. 
Trust  No.  1534,  Kenneth  B.  Shorr.  or 
Robert  A.  Shorr.  The  Plan  pays  no 
expenses  under  the  Ground  Lease:  all 
expenses  are  paid  by  Trust  No.  1535. 

5.  The  Ground  Lease  is  subject  to  the 
Building  Lease,  which  leases  both  the 
Land  and  the  Improvements  to  the 
Employer.  The  Ground  Lease  is  also 
subject  and  subordinate  to  the  Trust 
Deed  executed  by  the  trustee  of  Trust 
No.  1535  and  dated  April  16. 1973  and 
recorded  June  15, 1973  (the  Mortgage). 
The  Mortgage  constitutes  a  first  lien  on 
both  the  Land  and  the  Improvements  in 
favor  of  Security  Mutual  Life  Insurance 
Company  of  New  York  (Security 
Mutual),  which  is  not  a  party  in  interest 
with  respect  to  the  Plan,  according  to 
the  applicant.  The  applicant  explains 
that  these  provisions  of  the  Ground 
Lease  reflect  the  history  of  the  property 
and  certain  protections  built  in  to 
protect  the  interests  of  the  Plan.  Trust 
No.  1535  originally  owned  both  the  Land 
and  the  Improvements.  Since  the 
Building  Lease  was  executed  April  16. 
1973.  the  Plans  purchase  on  February 
24, 1974  of  the  Land  (which  is  covered 
by  the  Building  Lease)  was  made  subject 
to  the  Building  Lease.  As  the  Plan  owns 
only  the  Land,  and  not  the 
Improvements,  the  Plan  cannot  raze  the 
Improvements  during  the  term  of  the 
Ground  Lease,  which  ends  when  the 
Building  Lease  term  ends.  Because  the 
Ground  Lease  is  subject  to  the  Building 
Lease,  the  indemnification  provisions  of 
the  Building  Lease  also  apply  to  the 
Ground  Lease.  The  Employer  maintains 
insurance  for  this  purpose  and  would  be 
responsible  to  Trust  No.  1535  and, 
ultimately,  to  the  Plan,  as  the  secondaty 
lessor,  for  such  indemnity  for  the 
liabilities  described  in  the  Building 
Lease,  namely,  for  penalties,  damages  or 
charges  imposed  for  legal  violations, 
losses,  costs,  damages  or  expenses 
arising  out  of  accidents  or  other  similar 
occurrences  on  or  about  the  premises. 
Similarly,  the  Building  Lease  provisions 
for  review  and  adjustment  of  rent  every 
two  years  by  independent  third  parties 
to  keep  the  rental  rale  competitive  with 
that  charged  for  similar  properties  in  the 
Aurora  Metropolitan  area,  also  apply  to 
the  Ground  Lease,  according  to  the 
applicant,  because  the  Ground  Lease  is 
subject  to  the  Building  lease.  The 
applicant  explains  that  the  Ground 
Lease  subjection  and  subordination  to 
the  Mortgage  protects  the  Plan  by 


obligating  it  to  lease  the  Land  only 
insofar  as  it  has  a  right  to  the  Land 
subject  to  the  Mortgage,  including  any 
easements  of  record.  As  the  Plan  did  not 
assume  any  portion  of  Trust  No.  1535'8 
obligation  under  the  Mortgage,  the 
Plan's  right  to  the  Land  and  the  Plan's 
obligation  to  lease  the  Land  to  Trust  No. 
1535  are  subject  and  subordinate  to  the 
security  interests  of  Security  Mutual 
under  the  Mortgage.  The  applicant 
represents  that  the  ground  Lease 
provisions  subjecting  it  to  the  Building 
Lease  and  subjecting  and  subordinating 
it  to  the  Mortgage  have  no  force  and 
effect  upon  the  rights  and  obligations  of 
the  Plan  under  the  Ground  Lease  other 
than  as  described  above. 

6.  The  Building  Lease  also  provides 
for  rental  adjustments  every  two  years, 
similar  to  those  provided  for  by  the 
Ground  Lease  (see  4,  above)  and  for 
payment  of  expenses  relating  to  the 
leased  premises  by  the  Employer.  The 
Plan  has  no  involvement  in  the  Building 
Lease,  which,  therefore,  is  not  a 
prohibited  transaction,  according  to  the 
applicant.' 

7.  The  Plan  has  realized  a  rate  of 
return  under  the  Ground  Lease  in  the 
past  of  approximately  12%  annually.  The 
applicant  represents  that  neither  the 
Ground  Lease  nor  the  Building  Lease 
constituted  prohibited  transactions 
within  the  meaning  of  section  503(b)  of 
the  Code  when  they  were  entered  into 
and  that  the  terms  of  the  Ground  Lease, 
which  was  a  binding  contract  in  effect 
on  (and  before)  |uly  1. 1974  are  at  least 
as  favorable  to  the  Plan  as  an  arm's- 
length  transaction  with  an  unrelated 
party  would  be.  (The  applicant  also 
represents  that  the  terms  of  the  Building 
Lease  are  comparable  to  those  of  an 
arm's-length  transaction  between 
unrelated  parties.)  Therefore,  the 
applicant  states  that  the  Ground  Lease 
was  statutorily  exempt  until  June  30, 
1984  under  section  414(c)(2)  of  the  Act.' 


'  The  Depurtment  expresses  no  opinion  herein  as 
Id  whether  or  not  the  Building  I^ase  is  a  prohibited 
transaction  under  section  406  of  the  Act.  Although 
the  applicant  has  requested  an  administrative 
exemption  with  respect  to  the  Building  Lease,  as 
well  as  the  Ground  L«ase.  the  proposed  exemption 
relates  to  the  Ground  L«ase  only  in  view  of  the 
applicant's  statement  that  the  Building  Lease  is  not 
a  prohibited  transaction.  If  the  applicant 
subsequently  determines  that  the  Building  l.i>ase  is  a 
prohibited  transaction,  a  separate  exemption  for  the 
Building  l.ease  may  be  requested. 

'  Section  414(i:)(2)  of  the  Act  provided  a 
transitional  exemption  ending  June  30.  1964  for 
certain  leases  meeting  specified  conditions.  The 
Department  expresses  no  opinion  herein  as  to  the 
appliciibility  of  section  414(c|(2|  lo  the  Ground 
Lease. 


8.  Mr.  John  W.  Moyer  (Mr.  Moyer), 
ASA-SRA-SR/WA  «1879.  of  Central 
States  Appraisal  Company,  Aurora, 
Illinois,  has  appraised  the  Land's  fair 
market  value  as  of  January  1, 1984  at 
$109,000.  The  Land  represented  less  than 
15%  of  the  Plan's  total  assets  as  of 
September  30, 1983.  Mr.  Moyer  is  a 
senior  member  of  the  American  Society 
of  Appraisers  and  the  Society  of  Real 
Estate  Appraisers,  has  been  actively 
engaged  in  appraisal  work  since  1955, 
and,  according  to  the  applicant,  has  no 
relationship  to  the  Employer  or  Trust 
No.  1535  or  its  beneficiaries.  Mr.  Moyer 
states  that  the  Mortgage  has  no  effect 
upon  the  value  of  the  Land  but  may 
enhance  the  value  of  the  property, 
especially  if  the  Mortgage  were 
assumable.  by  making  the  property  more 
saleable  in  the  open  market.  He  also 
states  that  the  current  rental  of  $12,000 
per  year,  being  a  net  amount  with  no 
expenses  further  deducted,  represents  a 
fair,  reasonable,  and  greater  than 
average  return  on  the  Land.  He  asserts 
that  the  fact  that  the  Employer  occupies 
the  Land  does  not  result  in  the  Land 
being  of  any  additional  value  to  the 
Employer  so  long  as  the  Employer  is  the 
prime  tenant  and  the  rental  provides  a 
net  income  over  the  extended  period  of 
time  prescribed  in  the  Ground  Lease 
(which  expires  June  30, 1993).  The 
applicant  represents  that  the  Ground 
Lease  rent  has  remained  the  same  since 
its  inception  in  February  1974  because 
the  sale  and  rental  values  for 
commercial  properties  in  the  Aurora, 
Illinois  community  have  remained 
relatively  constant  during  the  past  10 
years  but  are  now  expected  to  increase 
in  the  near  future.  The  applicant 
explains  that  this  leveling  of  rental  and 
sale  values  is  partly  attributable  to  the 
transition  of  the  economic  base  of 
Aurora,  Illinois  during  this  period. 

9.  The  6/84  Agreement  (see  2,  above) 
requires  Mr.  Shelp  to  evaluate  the  past 
and  present  performance  of  all  lessees 
under  any  leases  of  real  property  owned 
by  the  Plan  in  order  to  determine  the 
appropriateness  of  continuing  such 
leases  for  the  exclusive  benefit  of  the 
Plan  participants  and  beneficiaries;  to 
determine  if  the  real  property  held  by 
the  Plan  is  an  appropriate  investment 
for  the  Plan:  and  to  represent  the 
interests  of  the  Plan  under  its  leases, 
performing  all  acts  appropriate  for 
proper  and  advantageous  management 
and  investment  of  the  Plan's  real  estate 
holdings. 

10.  On  June  21. 1984.  Mr.  Shelp 
certified  that  he  had  accepted 
appointment  as  fiduciary  to  the  Plan 
with  respect  to  the  Land  and  that  he  has 
reviewed  and  evaluated  the  past 


Federal  Register  /  Vol.  50.  No.  10  /  Tuesday.  January  15.  1985  /  Notices 


2107 


performance  of  the  Employer  and  Trust 
No.  1535  as  lessees  of  the  Building  Lease 
and  the  Ground  Lease,  respectively.  He 
stated  that  he  has  determined  that  such 
past  performance  has  been  excellent  as 
both  the  Employer  and  Trust  No.  1535 
have  paid  rent  timely  and  have  met  all 
their  other  obligations  under  these 
leases.  Mr.  Shelp  certified  further  that 
he  had  also  reviewed  and  evaluated  the 
terms  of  these  leases  and  their  proposed 
continuation.  He  states  that  at  that  time 
he  had  reviewed  the  January  1, 1984 
appraisal  of  the  Land,  indicating  that  the 
fair  market  value  of  the  Land  was 
$109,000.  Since  the  $12,000  per  year 
rental  amount  paid  to  the  Plan 
represented  an  11%  annual  rate  of  return 
to  the  Plan,  a  rate  he  states  is  usual  and 
customary  for  commercial  properties  of 
a  similar  type  in  the  Aurora,  Illinois 
community,  Mr.  Shelp  believed  then 
(prior  to  July  1, 1984)  that  the  rent  to  be 
paid  pursuant  to  the  Ground  Lease  from 
July  1, 1984  would  represent  fair  rental 
value.  Mr.  Shelp  certified  that  on  June 
21, 1984,  he  had  determined,  based  upon 
all  of  the  foregoing,  that  the  Ground 
Lease  will  be  an  appropriate  investment 
for  the  Plan  as  both  leases  have  been 
and  will  be  in  the  best  interests  and 
protective  of  the  Plan  participants  and 
beneficiaries.  Also  on  June  21, 1984,  Mr. 
Shelp  approved  the  continuation  of  the 
Ground  Lease  by  the  Plan.  He  agreed  on 
that  date  to  monitor  the  Ground  Lease 
on  behalf  of  the  Plan,  to  direct  the  Plan 
trustees  with  respect  to  all  actions  to  be 
taken  by  them  with  respect  to  the 
Ground  Lease,  and  to  act  to  enforce  any 
§nd  all  rights  of  the  Plan  under  the 
Ground  Lease. 

Mr.  Shelp  explains  that  although  the 
Ground  Lease  indirectly  benefits  the 
Employer,  he  has  concluded  that  the 
Ground  Lease  compares  favorably  with 
the  terms  of  similar  transactions 
between  unrelated  parties.  He  states 
that  in  forming  his  opinion  regarding  the 
desirability  of  the  Plan's  continued 
investment  in  the  Ground  Lease,  he  has 
examined  the  Plan's  overall  investment 
portfolio,  considered  the  liquidity 
requirements  of  the  Plan,  examined  the 
diversiflcation  of  the  Plan's  assets  in 
light  of  the  Ground  Lease,  and 
considered  whether  the  Ground  Lease 
complies  with  the  Plan's  investment 
objectives  and  policies.  He  has 
concluded  that  the  Plan's  investment  in 
the  Ground  Lease  represents  an  income- 
producing  investment  which  also 
provides  for  long-term  appreciation  and. 
therefore,  is  a  desirable  investment  for 
the  Plan,  which  has  other  liquid 
investments  earning  a  fair  rate  of  return. 
He  states  that  while  he  is  not 
responsible  for  the  overfill 


diversification  of  the  Plan's  assets,  he 
believes  that  the  Plan's  investment  in 
the  Ground  Lease  allows  the  overall 
portfolio  to  be  diversified  prudently 
while  not  jeopardizing  the  Plan's 
liquidity  requirements. 

11.  With  respect  to  Trust  No.  1535's 
Repurchase  Option.  Mr.  Shelp 
represents  that: 

(a)  Such  option  is  appropriate  and 
commercially  reasonable  in  connection 
with  a  lease  of  this  type; 

(b)  He  will  decide  at  such  time  as 
Trust  No.  1535  elects  to  exercise  such 
option  whether  or  not  the  sale  of  the 
Land  is  in  the  Plan's  best  interests,  and 
he  will  block  the  sale  if  it  is  not  in  the 
best  interests  of  the  Plan: 

(c)  He  will  determine  that  the  sales 
price  will  not  be  less  than  the  fair 
market  value  of  the  Land  on  the  date  of 
the  sale,  and,  in  determining  such  fair 
market  value,  any  reduction  in  value 
attributable  to  Trust  No.  1535's 
Repurchase  Option  will  be  disregarded: 
and 

(d)  The  sales  price  will  be  paid  in  a 
cash  lump  sum  on  the  date  of  the  sale. 

12.  In  summary,  the  applicant 
represents  that  the  subject  transaction 
satisfies  the  exemption  criteria  set  forth 
in  section  408(a]  of  the  Act  because  (a)  a 
qualified  appraiser  unrelated  to  the 
Employer,  Trust  No.  1535  or  its 
beneficiaries  has  determined  that  the 
current  rental  rate,  being  a  net  amount 
with  no  expenses  to  be  further  deducted, 
represents  a  fair  and  reasonable  return 
on  the  Land:  (b)  the  rental  rate  will  be 
adjusted  every  two  years  during  the 
remaining  term  of  the  Ground  Lease  to 
an  amount  equal  to  or  in  excess  of  the 
then  fair  rental  value  of  the  Land,  as 
determined  at  that  time  by  a  qualified 
appraiser  who  is  not  related  to  either  the 
Employer  or  Trust  No.  1535  or  either  of 
its  beneficiaries;  (c)  the  Plan  will  pay  no 
expenses  under  the  Ground  Lease;  (d) 
Mr.  Shelp,  an  independent  fiduciary  to 
the  Plan  with  respect  to  the  Land, 
determined  prior  to  July  1, 1984  that 
continuation  of  the  Ground  Lease  is  in 
the  best  interests  and  protective  of  Plan 
participants  and  beneficiaries;  (e)  Mr. 
Shelp  agreed  before  July  1, 1984  to 
represent  the  interests  of  the  Plan  by 
monitoring  the  Ground  Lease  and  acting 
to  enforce  all  rights  of  the  Plan 
thereunder:  (f)  Trust  No.  1535's 
Repurchase  Option  may  not  be 
exercised  unless  Mr.  Shelp  approves  of 
the  sale  if  and  when  Trust  No.  1535 
wishes  to  exercise  this  option:  (g)  Mr. 
Shelp  represents  that  Trust  No.  1535's 
Repurchase  Option  is  appropriate  and 
commercially  reasonable  in  connection 
with  a  lease  of  this  type;  (h)  if  Trust  No. 
1535's  Repurchase  Option  is  exercised. 


the  sale  price  (I)  will  not  be  less  than  the 
fair  market  value  of  the  Land  on  the 
date  of  the  sale — disregarding,  in 
determining  such  fair  market  value,  any 
reduction  in  value  attributable  to  such 
repurchase  option,  and  (II)  will  be  paid 
in  a  cash  lump  sum  on  the  date  of  the 
sale;  (i)  the  Put  Option  will  not  be 
excercised  unless  (I)  the  fair  market 
value  of  the  Land  does  not  exceed 
$100,000,  (II)  Mr.  Shelp  determines  that 
exercising  the  Put  Option  would  be  in 
the  best  interests  of  the  Plan  and  its 
participants  and  beneficiaries,  and  (III) 
the  $100,000  will  be  paid  in  a  lump  sum 
of  cash  on  the  date  the  Put  Option  is 
exercised:  and  (j)  the  Plan  will  incur  no 
brokerage  commissions  or  other 
expenses  in  connection  with  the 
exercise  of  the  Put  Option. 

For  Further  Information  Contact:  Mrs. 
Miriam  Freund,  of  the  Department, 
telephone  (202)  523-8971.  (this  is  not  a 
toll-free  number.) 

Ellerbe,  Inc.  and  Affiliated  Companies 
ProHt  Sharing  Trust  (the  Plan)  Located 
in  Saint  Paul,  Minnesota 

[Application  No.  D-5B72| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a]  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code  shall  not  apply  to  (1)  the  ground 
lease  (the  Lease)  of  certain  unimproved 
real  property  (the  Property)  by  the  Plan 
to  Ellerbe.  Inc.  (the  Employer),  a  party  in 
interest  with  respect  to  the  Plan;  and  (2) 
the  possible  cash  sale  of  the  Property  by 
the  Plan  to  the  Employer  pursuant  to  a 
purchase  option  in  the  Lease,  provided 
that  the  terms  and  conditions  of  the 
transactions  are  at  least  as  favorable  to 
the  Plan  as  those  obtainable  in  arm's 
length  transactions  between  unrelated 
parties. 

Effective  Date:  If  granted,  the 
exemption  will  be  effective  November 
20, 1984. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  qualified  profit 
sharing  plan  which  had  approximately 
370  participants  and  net  assets  of 
approximately  $11,900,000  as  of 
December  31. 1983.  The  Employer,  an 
architectural  and  engineering  firm,  is  a 
closely  held  corporation  headquartered 
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in  Bloomington.  Minnesota.  The  trustees 
(the  Trustees)  of  the  Plan  are  Robert  F. 
)acobson.  Wilton  L  Wyatt.  Dougiiis  C. 
Wolfangle.  Era  B.  Stevens  and  Gerald  A. 
Simons,  all  of  M/hom  are  directors, 
officers  or  employees  of  the  Employer  or 
its  affiliates. 

2.  The  Property  was  contributed  to  the 
Plan  in  1972  by  Ellerbe  Architects.  Inc. 
(the  prior  corporate  name  of  the 
Employer)  at  an  appraised  value  of  $1.5 
million.  In  connection  with  the 
contribution,  a  note  was  taken  back 
from  the  Plan  in  the  amount  of  $686,000 
and  was  paid  in  full  by  the  Plan  in  1973. 
On  June  12. 1973.  the  Plan  entered  into  a 
ground  lease  (the  Lease]  of  the  Property 
with  the  Employer  for  an  initial  term  of 
31  years.  6  months  and  24  days, 
commencing  |une  6. 1972  and 
terminating  December  31.  2003.  Rent 
under  the  Lease  is  payable  in  cash  at  the 
beginning  of  each  year  and  is  10%  of  the 
fair  market  value  of  the  Property  as 
appraised  once  every  five  years  over  the 
term  of  the  Lease.  The  Lease  provides 
that  the  Employer  must  pay  for  any 
improvements  which  are  placed  upon 
the  Property,  all  general  taxes  and 
installments  of  special  assessments  with 
respect  to  the  Property,  all  insurance 
premiums,  all  maintenance  and  repair 
expenses  and  all  other  costs  and 
expenses  of  whatever  character  or  kind 
which  may  be  necessary  to  the 
operation  of  the  premises  and  the 
Employers  authorized  use  during  the 
term  of  the  Lease.  Upon  the  expiration 
of  the  Lease,  any  improvements  on  the 
Property  will  belong  to  the  lessor.  The 
Lease  also  provides  that  the  Employer 
bears  the  nsk  associated  with  all 
property  of  any  kind  on  the  premises, 
that  the  Plan  is  not  liable  to  the 
Employer  or  any  other  person  for  any 
injury,  loss  or  damage  to  any  person  or 
property  on  the  premises  or  resulting 
from  any  equipment  on  the  premises 
becoming  out  of  repair  or  defective,  or 
for  any  other  cause.  Additionally,  the 
Employer  covenants  to  hold  the  Plan 
harmless  and  indemnify  the  Plan  from 
all  such  injury,  loss  or  damage.*  A 
purchase  option  in  the  Lease  permits  the 
Employer  to  purchase  the  Property  for 
cash  at  any  time  upon  giving  120  days 
notice  to  the  lessor,  for  an  amount  which 
is  the  fair  market  value  of  the  Property, 
as  if  bare  and  unencumbered,  on  the 
date  such  notice  is  given. 

3.  Since  the  contribution  of  the 
Property  to  the  Plan,  significant  portions 


'The  applicant  reprpscnls  thai  Ihp  Ij-hsb  ttelween 
the  Plan  and  the  Employer  was  exempt  until  |une 
30.  19B4.  from  the  pnihihiled  traniaclion  proviuont 
of  section  406  of  the  Act  by  virtue  of  the  relief 
provided  by  section  414(c|(2)  of  the  Act.  The 
Department  expresses  no  opinion  as  to  the 
applicability  of  section  4144c||Z|  to  the  I>ea«e. 


have  been  sold  to  various  entities.'  The 
Property  owned  by  the  Plan  currently 
consists  of  a  portion  of  Parcel  7  and 
Parcels  8  and  9.  The  application  states 
that  the  Trustees  intend  that  the  Plan 
hold  the  Property  only  until  it  can  be 
sold  at  an  acceptable  price  and  under 
acceptable  terms  and  conditions.  The 
Property  is  currently  unimproved  and 
the  application  states  that  neither  the 
Trustees  nor  the  Employer  has  any 
present  intent  to  construct 
improvements  on  the  Property.  The 
Property  was  appraised  on  June  18. 1984 
and  October  9.  1984  by  Mr.  O.J.  Janski. 
M.A.I..  S.R.E.A.  of  O  l"  Janski  and 
Associates.  Inc..  Minneapolis. 
Minnesota,  who  has  determined  the  fair 
market  values  of  the  parcels  currently 
comprising  the  Property  to  be  the 
following: 


Parce<  7  (portion  rammng  n  •« 

ParcalS  

Pvcal  9 


Tout-. 


Mr.  Janski  states  that  the  current  fair 
market  rental  value  of  the  Property, 
based  on  a  triple  net  leasing 
arrangement,  is  10%  of  its  fair  market 
value,  or  $91,660  per  annum.*  The 
Employer  represents  also  that  it  will  pay 
any  excise  taxes  due  as  a  result  of  the 
Lease  for  the  period  between  June  30. 
1984  and  the  effective  date  of  the 
exemption,  within  sixty  days  of  the 
publication  of  a  grant  of  the  exemption 
in  the  Federal  Register.  Based  upon  Mr. 
Janski's  appraisal,  the  Property 
represents  approximately  7.7%  of  the 
Plans  current  assets. 
.    4.  On  November  20. 1984.  the  Lease 
was  amended  as  follows: 


*AII  of  the  past  sales,  except  one.  were  to 
unrelated  parties.  The  applirani  aiaip*  that  the  one 
sale  to  a  party  in  interest  with  respect  to  the  Plan 
occurred  prior  to  June  30.  1984  and  met  the 
requirements  of  section  414|r,)(3)  of  the  Act.  The 
Department  expresses  no  opinion  as  to  the 
applicability  of  section  414(c)(3)  to  that  sale. 

The  most  recent  sale,  which  was  of  a  portion  of 
the  Property  know.n  as  Parcel  7.  was  closed  on  April 
30.  1984.  However,  under  a  purchase  agreement 
option,  the  buyers,  who  are  unrelated  to  the  Ptan. 
elected  to  purchase  and  pay  for  only  one-half  of  the 
parcel  at  closing  and  are  obligated  to  purchase  and 
pay  for  the  remainder  within  one  year  from  the 
April  30.  1964  closing  The  application  indicates  IhHt 
obligation  of  the  buyer  to  purchase  the  remainder  of 
Parcel  7  is  absolute.  In  the  intenm.  the  buyer  is 
obligHtL'd  to  pay  all  taxes  due  and  payable  in  1964. 
Until  conveyance,  the  Fmployer  will  pay  rent  for  the 
unconvpyed  portion  and  other  costs  and  nsks 
related  to  the  unconveyed  portion  will  continue  lo 
be  paid  and  assumed  by  the  Employer.  Upon 
conveyance  of  the  remaining  portion  of  Parcel  7,  the 
Emplov  er  will  be  entitled  to  a  refund  of  unearned 
rent  pro-rated  lo  the  date  of  closing  on  the 
conveyance. 

*  The  Employer  represents  that  it  will  pay  back 
rent  for  the  period  after  |une  30. 19M.  if  and  as 
determined  to  t>e  due  by  an  Independent  fiduciary 
for  the  Ptan. 


(a)  The  rental  rate  under  the  Lease  is 
the  greater  of — (1)  The  fair  market  rental 
value  of  the  Property  as  determined 
once  every  three  years  over  the  term  of 
the  Lease  by  an  independent  M.A.I, 
appraiser  selected  by  the  independent 
fiduciary  for  the  Plan,  or  (2)  ten  percent 
of  the  fair  market  value  of  the  Property 
as  determined  once  every  three  years 
over  the  term  of  the  Lease  by  such 
independent  appraiser. 

(b)  No  improvements  may  be 
constructed  upon  the  Property  without 
the  prior  approval  of  the  independent 
fiduciary  for  the  Plan. 

(c)  With  respect  to  the  Employer's 
purchase  option,  any  exercise  of  the 
purchase  option  is  subject  to  the 
approval  of  the  independent  fiduciary 
for  the  Plan  and  the  sale  price  of  any 
portion  of  the  Property  will  be  no  less 
than  its  fair  market  value  as  determined 
by  at  least  one  independent  M.A.I. 
appraiser  appointed  by  the  independent 
fiduciary  or  in  such  other  manner  as  the 
independent  Hduciary  may  determined.^ 

(d)  No  brokers  fees  or  finders 
commissions  will  be  paid  by  the  Plan 
with  respect  to  any  exercise  of  the 
purchase  option  by  the  Employer. 

(e)  The  parties  to  the  Lease 
understand  that  any  or  all  of  the 
Property  may  be  sold  by  the  Plan  if 
deemed  to  be  in  the  Plan's  best  interest 
by  the  independent  fiduciary. 

5.  First  Trust  Coqnpany  of  Saint  Paul 
(First  Trust).  Saint  Paul.  Minnesota,  has 
been  appointed  to  act  as  the 
independent  fiduciary  for  the  Plan.  First 
Trust  has  in  the  past  and  is  now 
functioning  as  a  trustee  in  certain 
industrial  development  bond 
transactions  with  which  the  Employer  or 
one  of  its  affiliates  has  been  or  is 
involved,  but  is  otherwise  independent 
of  the  Employer.  Fees  earned  from  this 
work  constitute  only  approximately  one- 
tenth  of  one  percent  of  First  Trust's 
annual  revenue.  No  other  commercial 
relationships  exist  between  First  Trust 
and  the  Employer  or  its  affiliates  and 
there  are  no  common  officers  or 
directors.  First  Trust  currently 
administers  approximately  $2.8  billion 
of  employee  retirement  plan  assets  and 
represents  that  it  is  familiar  with  the  Act 
and  the  fiduciary  responsibilities,  duties 
and  liabilities  prescribed  therein. 

On  November  20. 1984,  First  Trust 
represented  that  it  had  examined  the 
terms  and  conditions  of  the  transactions, 
the  appraisals,  the  Lease  and  Lease 


'  It  is  not  intended  that  this  provision  will  apply 
to  the  unconveyed  portion  of  Parcel  7,  as  that 
commitment  to  sell  arose  previously  In  a  binding 
purchase  agreement  with  an  unrelated  parly 
executed  on  April  l.S.  1984. 
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amendments,  the  Property  itself  and  the 
Plan  documents  and  balance  sheet  and 
had  determined  that  the  transactions 
were  and  are  in  the  best  interest  of  the 
Plan.  First  Trust  states  that  the 
transactions  are  protective  of  the  Plan  in 
that  the  Property  constitutes  less  than 
8%  of  the  Plan's  assets  and  does  not 
impair  the  Plan's  diversification  and 
liquidity,  the  triple-net  Lease  will 
initially  provide  a  net  rate  of  return  to 
the  Plan  of  approximately  11.025%  per 
annum,  since  the  rent  for  an  entire  year 
is  payable  in  advance  at  the  beginning 
of  each  year,  the  rental  under  the  Lease 
will  be  readjusted  every  three  years  to 
the  greater  of  the  then-current  fair 
market  rental  value  as  determined  by  an 
independent  M.A.L  appraiser  selected 
by  First  Trust  or  ten  percent  of  the  fair 
market  value  of  the  Property  as 
determined  by  such  appraiser,  and  any 
exercise  of  the  purchase  option  by  the 
Employer  will  be  at  the  then-current  fair 
market  value  as  determined  by  an 
independent  M.A.L  appraiser  selected 
by  First  Trust  or  in  such  other  manner  as 
First  Trust  may  determine.  First  Trust 
will  not  consent  to  the  construction  of 
any  improvements  on  the  Property 
unless  it  determines  that  such 
improvements  are  in  the  best  interest  of 
the  Plan,  its  participants  and 
beneficiaries.  Similarly,  First  Trust  will 
not  permit  the  exercise  of  any  renewal 
option  or  of  the  purchase  option  unless 
in  the  best  interest  and  protective  of  the 
Plan.  First  Trust  may  also,  in  its 
discretion,  cause  any  or  all  of  the 
Property  to  be  sold  to  unrelated  third 
parties  at  such  price  and  under  such 
terms  as  it  deems  to  be  in  the  Plan's  best 
interest.  In  addition  to  monitoring  the 
compliance  by  the  Employer  with  the 
terms  and  conditions  of  the  Lease  and 
amendments.  First  Trust  represents  that 
it  will  take  any  enforcement  actions 
necessary  to  protect  the  rights  of  the 
Plan  with  respect  to  the  transactions 
and  the  Property. 

6.  In  summary,  the  applicants 
represent  that  the  transactions  satisfy 
the  requirements  of  section  408(a)  of  the 
Act  because:  (a)  The  Property  represents 
less  than  8%  of  the  Plan's  current  assets 
and  will  produce  a  favorable  rate  of 
return  for  the  Plan;  (b)  First  Trust,  as  an 
independent  fiduciary  for  the  Plan,  has 
reviewed  the  transactions  in  view  of  the 
needs  of  the  Plan  and  has  determined 
that  they  are  protective  of  the  Plan  and 
in  the  best  interest  of  the  Plan's 
participants  and  beneficiaries;  (c]  the 
rental  under  the  Lease  will  be  no  less 
than  the  fair  market  rental  value  as 
determined  every  threjB  years  by  an 
M.A.L  appraiser  selected  by  First  Trust; 
(d)  the  Lease  is  a  triple  net  lease  with  an 


indemnification  clause;  and  (e]  any 
exercise  of  the  purchase  option  by  the 
Employer  must  be  approved  in  advance 
by  First  Trust  and  must  be  at  a  price  no 
less  than  the  then-current  fair  market 
value  of  the  Property  as  determined  by 
an  M.A.L  appraiser  selected  by  First 
Trust. 

For  Further  Information  Contact:  Ms. 
Katherine  D.  Lewis  of  the  Department, 
telephone  (202)  523-8972.  (This  is  not  a 
toll-free  number.) 

Real  Estate  Collective  Investment  Fund 
Established  Under  the  InterFirst 
Corporation  Investment  Trust  for 
Employee  BeneRt  Flans  (the  Dallas 
Fund);  Employee  Benefit  Real  Estate 
Equities  Fund  (the  Fort  Worth  Equities 
Fund)  and  the  Employee  Benefit  Real 
Estate  Mortgage  Fund  (the  Fort  Worth 
Mortgage  Fund)  Established  under  the 
Fu-st  National  Bank  of  Fort  Worth 
Collective  Investment  Trust 

[Application  No.  D-5751J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section 
406(b)(2)  of  the  Act  shall  not  apply  to 
the  proposed  merger  of  the  Fort  Worth 
Equities  Fund  into  the  Dallas  Fund,  and 
the  proposed  transfer  of  the  Fort  Worth 
Mortgage  Fund  into  a  new  fund 
managed  by  InterFirst  Bank  Dallas, 
N.A.,  provided  that  the  aggregate  fair 
market  value  of  the  interests,  of  each 
plan  participating  in  any  of  these  funds 
(collectively,  the  Funds),  upon 
completion  of  the  transactions,  equals 
the  aggregate  fair  market  value  of  such 
plan's  interests  in  the  Funds       , 
immediately  preceding  the  mergers. 

Summary  of  Facts  and  Representations 

1.  InterFirst  Corporation,  a  registered 
bank  holding  company  under  the  Bank 
Holding  Company  Act  of  1956,  owns  all 
of  the  capital  stock  (other  than  director's 
qualifying  shares)  of  InterFirst  Bank 
Dallas,  N.A.  (InterFirst  Dallas)  and 
InterFirst  Bank  Fort  Worth,  N.A. 
(InterFirst  Fort  Worth).  InterFirst  Dallas 
and  InterFirst  Fort  Worth  act  as  trustee, 
agent,  investment  manager  or  custodian 
of  numerous  employee  benefit  plans 
which  hold  units  of  participation  in  the 
Funds. 

2.  Both  the  Dallas  Fund  and  the  Fort 
Worth  Equities  Fund  are  authorized  to 
invest  directly  or  through  interests  in 
partnerships,  corporations,  or  other 
entities,  in  real  estate,  in  participations 


in  real  estate  investments,  in  real  estate 
mortgages,  and  in  a  variety  of  short-term 
investments.  The  Fort  Worth  Mortgage 
Fund  is  authorized  to  invest  in 
mortgages  secured  by  interests  in  real 
estate  and  in  a  variety  of  short-term 
investments.  Approximately  $76,435,859 
in  net  assets  were  held  in  the  Dallas 
Fund  as  of  June  30, 1984. 
Approximatrely  $10,855,053  of  the  net 
assets  were  invested  in  the  Fort  Worth 
Equities  Fund  as  of  July  31, 1984. 
Approximately  $7,  782,658  of  net  assets 
were  held  in  the  Fort  Worth  Mortgage 
Fund  as  of  July  31, 1984.  As  of  June  30, 
1984,  70  employee  benefit  plans 
participated  in  the  Dallas  Fund.  As  of 
July  31. 1984,  92  plans  participated  in  the 
Fort  Worth  Equities  Fund  and  52  plans 
participated  in  the  Fort  Worth  Mortgage 
Fund. 

3.  The  applicants  propose  that  the  Fort 
Worth  Equities  Fund  be  merged  into  the 
Dallas  Fund,  and  that  the  Fort  Worth 
Equities  Fund  cease  to  exist.  The  merger 
will  be  accomplished  by  having  the  Fort 
Worth  Equities  Fund  transfer  all  its 
asset.s  to  the  Dallas  Fund.  In 
consideration  for  the  transfer,  new  units 
of  participation  in  the  Dallas  Fund  will 
be  created  and  will  be  allocated  to  the 
Fort  Worth  Equities  Fund,  based  on  the 
relative  fair  market  value  of  the  assets 
received  from  the  Fort  Worth  Equities 
Fund  to  the  fair  market  value  of  the 
assets  in  the  Dallas  Fund  on  the 
effective  date  of  the  merger.  The  new 
units  of  participation  in  the  Dallas  Fund 
will  then  be  allocated  proportionally  to 
participants  in  the  Fort  Worth  Equities 
Fund  in  exchange  for  such  participants' 
units  of  participation  in  the  Fort  Worth 
Equities  Fund.  No  fractional  units  of 
participation  will  be  issued  in  the 
transaction,  and  the  Dallas  Fund  will 
pay  cash  equal  to  the  fair  market  value 
of  any  such  fractional  unit  to  which  the 
participant  would  otherwise  have  been 
entitled.  All  accrued  income  of  the 
Dallas  Fund  and  the  Fort  Worth  Equities 
Fund  will  be  allocated  to  respective 
participants  of  the  two  Funds 
immediately  prior  to  the  merger. 

4.  The  units  of  the  Dallas  Fund 
received  by  the  former  Fort  Worth 
Equities  Fund  participants,  plus  cash 
received  in  lieu  of  fractional  units,  if 
any,  will  have  a  fair  market  value  equal 
to  the  fair  market  value  of  their  units  in 
Fort  Worth  Equities  Fund  immediately 
prior  to  the  merger.  The  value  of  units  in 
the  Dallas  Fund  held  by  participants  in 
the  Dallas  Fund  immediately  prior  to  the 
merger  will  not  change.  However,  as  a 
result  of  the  merger,  each  participant 
will  hold  units  representing  undivided 
interests  in  each  and  every  investment 
formerly  held  by  both  Funds,  rather  than 
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in  the  investments  of  one  Fund  or  the 
other.  That  is.  the  fair  market  value  of 
each  participant's  units  of  the  effective 
date  of  the  merger  will  not  change  as  a 
result  of  the  merger,  but  the  underlying 
investment  represented  by  the  units  will 
be  diversified.  As  result  of  the 
transaction.  (ntcrFirst  Dallas  will 
become  solely  responsible  for  the 
administration  of  the  collective 
investment  of  all  the  assets  previously 
held  separately  by  the  Dallas  Fund  and 
the  Fort  Worth  Equities  Fund.  Neither 
InterFirst  Dallas.  InterFirst  Fort  Worth, 
nor  any  affiliated  party  will  rrceive  any 
fee  or  commission  with  respect  to  the 
transfer  of  the  assets  of  the  Fort  Worth 
Equities  Fund  to  the  Dallas  Fund. 

5.  It  is  also  proposed  that  Int^First 
Dallas  be  substituted  for  InterFirst  Fort 
Worth  as  trustee  of  the  Fort  Worth 
Mortjjage  Fund,  by  merging  the  Fort 

W  orth  Mortgage  Fund  into  a  new  fund. 
The  transaction  will  be  accomplished  by 
having  InterFirst  Fort  Worth,  as  trustee, 
transfer  all  of  the  assets  of  the  Fort 
Worth  Mortgage  Fund  to  InterFirst 
Dallas  as  trustee.  InterFirst  Dallas  will 
establish  a  new  fund  (the  Dallas 
Mortgage  Fund),  in  which  the  assets 
formerly  held  by  the  Fort  Worth 
MorlRdge  Fund  will  be  placed.  There 
will  be  no  assets  in  the  Dallas  Mortgage 
Fund  immediately  prior  to  the  transfer. 
The  Fort  Worth  Mortgage  Fund  will 
terminate.  All  of  the  participants  in  the 
Fort  Worth  Mortgage  Fund  will  receive 
units  of  'he  Dallas  Mortgage  Fund 
having  the  same  value  and  representing 
undivided  interests  in  the  same 
underlying  assets  immediately  after  the 
transaction  as  their  units  in  the  Fort 
Worth  Mortgage  Fund  had  immediately 
before  the  merger. 

6.  It  is  anticipated  that  InterFirst  Forth 
Worth  may  continue  to  provide 
management  services,  including  the 
collection  of  income  from  investments. 
v\  ith  respect  to  the  Forth  Worth 
Mortgage  Fund  after  it  is  transferred. 
InterFirst  Forth  Worth  will  act  as  agent 
for  Interfirst  Dallas  in  this  regard.  Any 
fees  paid  by  InterFirst  Dallas  to 
InterFirst  Forth  Worth  for  the  provision 
of  these  services  will  be  treated  as  a 
cost  of  doing  business  and  will  not 
create  any  additional  fees  for  the  plans 
participating  in  the  Fund.*  As  a  result  of 
these  transactions.  InterFirst  Dallas  will 
become  solely  responsible  for  the 
administration  of  the  collective 
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investment  of  all  of  the  assets 
previously  held  by  the  Fort  Worth 
Mortgage  Fund,  and  the  Fort  Worth 
Mortgage  Fund  will  cease  to  exist. 
Neither  InterFirst  Dallas.  InterFirst  Fort 
Worth,  nor  any  affiliated  party  will 
receive  any  fee  or  commission  with 
respect  to  the  transfer  of  the  assets  of 
the  Fort  Worth  Mortgage  Fund  to 
InterFirst  Dallas  as  trustee. 

7.  The  applicants  represent  that  the 
combination  of  the  Fort  Worth  Equities 
Fund  and  the  Dallas  Fund  will  result  in  a 
single,  larger  Fund  with  a  greater 
diversity  of  investmc  t  than  either 
separate  Fund  previously  possessed. 
The  banks  believe  that  the  existing 
Funds  are  adequately  diversified. 
However,  since  plans  participating  in 
the  Funds  will  hold  units  of  participation 
representing  aggregate  undivided 
interests  in  each  of  the  properties 
previously  held  separately  by  both  the 
Funds,  the  diversification  will  benefit 
each  and  every  plan  involved. 
Moreover,  the  increase  in  the  amount  of 
assets  held  by  the  surviving  Fund  may 
broaden  the  range  of  possible 
investments  and  may  enhance  the 
Funds  ability  to  benefit  from  volume 
discounts  on  services  it  purchases. 
•  8.  The  merger  transactions  will  also 
permit  more  efficient  and  economical 
administration  of  the  collective 
investment  of  the  assets  involved.  The 
transactions  are  part  of  a  broader  effort 
to  centralize  the  administration  of  all 
the  collective  investment  funds  of 
InterFirst  Corporation  affiliates  and  to 
use  a  uniform  governing  instrument  for 
all  such  funds.  The  transactions  will 
eliminate  duplication  of  efforts  at 
InterFirst  Dallas  and  InterFirst  Fort 
Worth  and  will  help  to  centralize  and 
enhance  expertise  in  administering  and 
managing  the  Fimds. 

9.  In  summary,  the  applicants 
represent  that  the  proposed  transactions 
meet  the  statutory  criteria  contained  in 
section  408(a)  of  the  Act  because:  (I) 
Neither  InterFirst  Dallas,  InterFirst  Fort 
Worth  nor  any  affiliate  will  be  receiving 
any  commissions  or  fees  in  connection 
with  the  proposed  mergers:  (2)  the  fair 
market  value  of  the  participants' 
interests  in  the  Funds  will  remain 
unchanged  after  the  mergers:  (3)  the 
mergers  will  permit  additional 
diversification  of  investments  of  the 
participating  plans:  and  (4)  the  mergers 
will  permit  the  InterFirst  Corporation 
banks  to  manage  the  Funds  more 
efficiently. 


For  Further  Information  Contact:  Mr. 
Gary  H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Henry  Meyersohn  ft  Associates,  Inc. 
D.B.  Pension  Plan  (the  Plan)  Located  in 
Miami.  Florida 

(Application  No.  D-5789| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28, 1975).  Ifthe  exemption  is 
granted  the  restrictions  of  section  406(a) 
and  406  (b)(1)  and  (b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  cash  sale  by  the  Plan  to 
the  Plan  trustees  (the  Trustees)  of  a 
certain  condominium  unit  (the  Property) 
for  a  price  equal  to  the  greater  of  the 
Property's  fair  market  value  or  adjusted 
basis  on  the  date  or  the  sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan,  a  defined  benefit  pension 
plan,  cavers  three  participants,  all  of 
whom  are  owners  of  the  Plan  sponsor 
and  two  of  whom  are  also  the  Trustees. 
As  of  September  26. 1984.  the  Plans 
assets  totalled  S870.000. 

2.  The  Property  is  located  at  Wind 
River.  Michael  Drive.  Unit  *11,  Teton 
Village,  Teton  County.  Wyoming.  The 
subdivision  in  which  the  Property  is 
located  is  a  major  ski  resourt.  according 
to  an  appraisal  of  the  Property  by  L.K. 
Benson.  Associate  Appraiser  with 

I  loffman  ft  Associates,  Realtors  and 
Appraisers.  Mr.  Benson  has  been 
employed  as  an  independent  associate 
since  April  1977  in  making  fee 
appraisals  in  Teton  County.  Wytiming 
and  has  appraised  unimproved  land, 
single  family  residences,  and  individual 
condominium  units,  primarily  for 
commercial  lending  institutions,  in 
connection  with  a  designated  member  of 
the  .American  Institute  of  Real  Estate 
Appraisers.  Mr.  Benson  certifies  that  he 
has  no  personal  interest  or  bias  with 
respect  to  the  Property  or  the 
participants  to  the  sale.  He  estimates  the 
fair  market  value  of  the  Property  as 
S257.000  as  of  June  7. 1984. 

3.  The  Property  was  built  in  1982  and 
was  purchased  by  the  Plan  on  August 
19. 1982  from  Dr.  Paul  M.  Ellwood.  Jr.. 
who  was  neither  a  party  in  interest  with 
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respect  to  the  Plan  nor  delated  in  any 
way  to  the  Trustee  or  the  Plan 
participants.  The  Plan  paid  $250,543.54 
to  acquire  the  Property  and  an 
additional  $25,617.58  in  aggregate 
capital  expenditures  regarding  the    . 
Property  (for  furnishings).  The  Plan 
acquired  the  Property  as  an  investment 
to  generate  income,  hoping  to  sell  it  at  a 
gain  in  a  few  years.  The  Plan  attempted 
to  rent  the  Property  and  received  rental 
income  therefrom  in  1983  of  $4,073. 
Rental  expenses,  however,  exceeded 
rental  income,  and  for  this  reason  the 
Property  was  listed  for  sale  in  December 
1983.  However,  the  Plan  has  bepn 
unable  to  sell  the  Property  and  has 
incurred  an  aggregate  net  operating  loss 
from  renting  the  Property  of  $5,647  as  of 
September  30. 1984. 

4.  The  Trustees  propose  to  purchase 
the  Property  for  a  price  equal  to  the 
greater  of  the  Property's  adjusted  basis 
or  fair  market  value  as  of  the  date  of  the 
sale.  For  this  purpose,  the  Property's 
adjusted  basis  is  the  sum  of:  (a)  The 
price  paid  by  the  Plan  to  acquire  the 
Property  ($250,543.56),  (b)  the  Plan's 
aggregate  capital  expenditures  for  the 
Property  ($25,617.58).  (c)  the  aggregate 
net  operating  loss  incurred  by  the  Plan 
from  renting  the  Property,  including  the 
$5,647  aggregate  net  operating  loss 
incurred  thereafter  and  through  the  date 
of  the  proposed  sale.  The  Trustees  will 
make  a  single  payment  in  cash  to  cover 
the  proposed  sale  price  and  will  also 
pay  any  selling  expenses.  The  Plan  will 
incur  no  commissions  or  other  expenses 
in  effecting  the  proposed  sale.  The 
applicant  represents  thut  the  proposed 
sale  is  in  the  best  interests  of  the  Plan 
because  it  will  permit  the  Plan  to  make 
other  investments  resulting  in  more 
liquidity  and  better  diversification  of 
Plan  assets. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  exemption  criteria  set  forth 
in  section  408(a)  of  the  Act  because  (a) 
the  sale  will  be  a  one-time  transaction 
for  cash;  (b)  the  sale  price  will  equal  the 
greater  of  the  Property's  fair  market 
value  or  adjusted  basis  on  the  date  of 
the  sale,  and  such  adjusted  basis  will 
equal  the  sum  of  the  price  paid  by  the 
Plan  to  acquire  the  Property  plus  the 
aggregate  capital  expenditures  and  net 
operating  losses  incurred  by  the  Plan 
regarding  the  Property:  (c)  no 
commissions  or  other  selling  expenses 
will  be  charged  to  the  Plan:  and  (d)  the 
sale  will  enable  the  Plan  to  dispose  of  a 
non-income  producing  asset  and  to 
achieve  greater  liquidity  and 
diversification  of  Plan  assets. 

For  Further  Information  Contact:  Mrs. 
Miriam  Freund,  of  the  Department, 
telephone  (202)  523-8971.  [This  is  not  a 
toll-free  number.) 


General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan:  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory-  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  D.C.,  this  10th  day 
of  January  1985. 

Elliot  I.  Daniel, 

Acting  Asuistcnt  Adnii'nistrator  for 
Regulations  and  Interpretations.  Office  of 
Pfrn.sion  and  Welfare  Benefit  Programs.  U.S. 
Department  of  Labor 

(PR  Doc.  85-1172  Filed  1-14-85;  8:45  am) 
BILUMO  CODE  4S10-29-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  85-05] 

Aerospace  Safety  Advisory  Panel; 
Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
Aerospace  Safety  Advisory  Panel. 
DATE  AND  TIME:  February  14, 1985.  2  p.m. 
to  4  p.m. 

ADDRESS:  National  Aeronautics  and 
Space  Administration,  400  Maryland 
Avenue  SW,  Room  7002.  Washington. 
DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gilbert  L  Roth,  Code  LB,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546  (202/453-8341). 
SUPPLEMENTARY  INFORMATION:  The 
Pantl  will  present  its  annual  report  to 
the  NASA  Administrator.  This  is 
pursuant  to  carrying  out  its  statutory 
duties  for  which  the  Panel  reviews, 
evaluates,  and  advises  on  those  program 
activities,  systems,  procedures,  and 
management  policies  that  contribute  to 
risk  and  the  identification  of  assessment 
of  these  for  management.  Priority  is 
given  to  those  programs  that  involve  the 
safety  of  manned  flight.  The  major 
subjects  will  be  the  Space  Shuttle 
Program.  Space  Flight  Operations,  and 
Aeronautical  Operations.  Visitors  will 
be  admitted  to  the  meeting  room  up  to 
its  capacity,  which  is  approximately  60 
persons  including  Panel  members  and 
other  participants.  Visitors  will  be 
requested  to  sign  a  visitor's  register. 
"Type  of  meeting:  Open. 

Richard  L.  Daniels, 

Deputy  Director.  Logistics  Management  and 
Information.  Programs  Division,  Office  of 
Management. 

January  9. 1985. 

(F'R  Doc.  85-1062  Filed  1-14-85:  8:45  am| 
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Notice  85-03 

NASA  Advisory  Council;  Meeting 

agency:  National  Aeronautics  and 
Space  Admimistration. 

action:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub.  L 
92-463.  as  amended,  the  National 
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Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Task  Force  on 
the  Commercial  Use  of  Space. 

DAT!  AND  TIME:  January  30. 1985.  9  a.m. 
to  5  p.m. 

AOORCSS:  National  Aeronautics  and 
Space  Administration.  600 
Independence  Avenue  SW,  Room  226A. 
Washington,  DC  20546. 

FOR  fuhthcr  infommation  contact 
Mr.  Carl  R.  Praktish.  Code  LB,  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546  (202/453-8335). 

SUPPtEMCNTARV  MFOflMATION:  The 
NASA  Advisory  Council  Task  Force  on 
the  Commercial  Use  of  Space  was 
established  under  the  NASA  Advisory 
Council  to  council  NASA  on  the 
development  of  the  appropriate  policies, 
programs,  and  research  priorities  to 
foster  the  commercial  use  of  space  and 
on  the  conduct  of  those  programs.  The 
Task  Force,  chaired  by  Thomas  A. 
Vanderslice,  has  a  total  of  11  members. 
This  meeting  will  provide  a  general 
review  of  NASA's  program  for  materials 
processing  research  in  microgravity.  The 
meeting  will  be  closed  to  the  public  from 
2  p.m.  to  5  p.m.  During  the  closed 
session,  the  Task  Force  will  discuss  the 
qualifications  of  candidates  for 
membership  on  new  or  existing 
committees  to  provide  a  more  detailed 
technical  review  and  prioritization  of 
disciplines  and  research  opportunities. 
Because  this  session  will  be  concerned 
throughout  with  matters  listed  in  5 
U.S.C.  552b(c](6).  it  has  been  determined 
that  this  session  should  be  closed  to  the 
public. 

For  the  open  session,  visitors  will  be 
admitted  to  the  meeting  room  up  to  its 
capacity,  which  is  approximately  100 
persons,  including  Task  Force  members 
and  other  participants.  Visitors  will  be 
requested  to  sign  a  visitors's  register. 

Type  of  meeting:  Open— except  for  the 
closed  session  as  noted  in  the  following 
agenda. 

Agenda 

January  30.  1985 

9  a.m. — Review  of  Materials  Processing 

Research  in  Microgravity. 
2  p.m. — Executive  Session  (closed). 
5  p.m. — Adjourn. 

Richard  L  Daniels, 

Deputy  Director.  Logistics  Manogemenl  and 
Information.  Programs  Division.  Office  of 
Management. 

January  7. 1985. 

|FR  Doc.  83-1060  Filed  1-14-65:  8:45  am) 
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(Notic*  S5-04I 

NASA  Advisory  CouncU  (NAC);  Ufe 
Sciences  Advisory  Committee  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Life  Sciences 
Advisory  Committee  (LSAC). 

DATE  AND  TIME:  January  30, 1985.  8.-30 

a.m.  to  4:30  p.m.;  and  January  31. 1985,  8 

a.m.  to  4:30  p.m. 

ADDRESS:  Lunar  and  Planetary  Institute, 

Main  Conference  Room.  Houston. 

Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 
Henry  V.  Bielstein,  MD..  Code  EB, 
National  Aeronautics  and  Space 
Administration.  Washington.  DC  20546 
(202/453-1546). 

SUPPLEMENTARY  INFORMATION:  The  Life 

Sciences  Advisory  Committee  provides 
advice  and  coordination  of  NASA  Life 
Sciences  research  programs.  They  assist 
in  long-range  planning  for  Spacelab, 
Space  Station,  and  STS  experiments,  as 
well  as  ground-based  biomedical 
research.  The  Committee,  chaired  by  Dr. 
Robert  E.  Moser.  is  comprised  of 
approximately  24  members. 
Type  of  meeting:  Open. 

January  30. 1963 

8:30  a.m. — Opening  Remarks. 

8:40  a.m. — Overview  of  NASA's 
Programs  in  Human  Factors. 
Controlled  Ecological  Life  Support 
System  (CELSS).  and  the  European 
Space  Agency's  (ESA)  Life  Sciences 
Advisory  Council  Activities. 

1  p.m. — LSAC  Planning  Session. 

4:30  p.m. — Adjourn. 

January  31, 1983 

8  a.m. — Presentation  of  Productivity 
Study,  NASA  Advanced  Planning, 
and  Hematology  Research. 

1  p.m. — LSAC  Planning  Session. 

4:30  p.m. — Adjourn. 

Richard  L.  Daniels. 

Deputy  Director.  Logistics  Management,  and 
Information  Programs  Division.  Office  of 
Management. 

|anuar>-  9. 1985. 

|FR  Doc.  85-1061  Filed  1-14-85;  8:45  am| 
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NUCLEAR  REGULATORY 
COIMMISSION 

(Docket  Not.  50-250  and  50-251] 

Florida  Power  and  Ught  Co.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR 
50.48(c)(2),  (c)(3)  and  (c)(4)  to  Florida 
Power  and  Light  Company  (the 
licensee),  for  the  Turkey  Point  Plant. 
Units  Nos.  3  and  4.  located  in  Dade 
Country,  Florida. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  exemption  would  grant  the 
licensee  schedular  deferment  for 
completion  of  four  required 
modifications  in  Units  3  and  4  and  one 
required  modification  in  Unit  3  for  10 
CFR  Part  50.  Appendix  R,  Action  III.G. 
These  modifications  are  both  outage  and 
non-outage  related.  The  exemption 
would  also  grant  schedular  deferment  in 
completion  of  alternate  safe  shutdown 
capability  required  by  sections  III.G.3 
and  III.L  of  Appendix  R  for  Unit  3  only. 
This  exempton  is  in  response  to  the 
licensee's  request  dated  November  16, 
1984,  and  supplemented  December  14. 
1984. 

The  Need  for  the  Proposed  Action 

Section  50.48  of  10  CFR  Part  50 
requires  that  licensed  operating  reactors 
be  subject  to  the  requirements  in 
Appendix  R  of  10  CFR  Part  50.  Appendix 
R  contains  general  requirements  and 
some  of  the  specific  requirements  for 
fire  protection  programs  at  licensed 
nuclear  facilities.  On  February  17, 1981, 
the  fire  protection  rule  for  nuclear  power 
plants,  10  CFR  50.48  and  Appendix  R, 
became  effective.  This  rule  required  all 
licensees  of  plants  licensed  prior  to 
January  1, 1979,  to  submit  plans  and 
schedules  for  meeting  the  applicable 
requirements  of  Appendix  R  and  a 
design  description  and  schedules  for  any 
modifications  proposed  to  provide 
alternate  safe  shut  down  capability 
pursuant  to  paragraph  III.G.3  of 
Appendix  R. 

'The  licensee's  plans  for  complying 
with  Appendix  R  requirements  and 
proposed  modifications  to  provide 
alternate  safe  shutdown  were  approved 
by  the  Commission  and  the  Safety 
Evaluations  provided  to  the  licensee  by 
letters  dated  March  27. 1984  and  April 
16, 1984,  respectively.  The  proposed 
schedules  provided  by  the  licensee  for 
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implementing  the  modirications  were  in 
accordance  with  10  CFR  50.48(c)(2)  for 
modifications  not  requiring  prior  NRC 
approval  and  non-outage  related,  (c)(3) 
for  modifications  not  requiring  prior 
NRC  approval  and  outage  related,  and 
(c)(4)  for  modifications  pursuant  to 
section  ni.G.3  of  Appendix  R  which 
requires  NRC  approval  and  are  both 
outage  and  non-outage  related. 

We  indicated  in  our  letter  to  the 
licensee  dated  July  9, 1984,  that  the 
proposed  schedules  were  in  compliance 
with  the  tolling  requirements  of  10  CFR 
50.48  and  no  scheduler  exemptions  were 
necessary.  We  further  stated  that  if 
significant  changes  are  required  due  to 
equipment  procurement  or  other 
problems  should  occur,  we  be  notified  in 
a  timely  fashion  and  any  required 
schedular  exemptions,  including 
supporting  justification,  be  provided.  By 
letter  dated  Novemer  16, 1984  and 
supplemented  December  14, 1984,  the 
licensee  requested  schedular 
exemptions  in  six  areas  and  included 
the  basis,  justification  and 
compensatory  measures  in  support  of 
the  request. 

The  primary  reason  for  the  request  is 
to  limit  the  number  of  craft  personnel  on 
site  during  outage  and  non-outage 
related  activities  to  assure  reliability 
and  safety  of  plant  operations.  In 
addition,  the  initial  effort  of  vendor 
qualification  and  procurement  of  parts 
and  materials  has  resulted  in 
unaniticpated  delays  in  the  engineering 
and  scheduling  of  Appendix  R  related 
work,  The  licensee  considered  other 
ongoing  plant  modifications  and 
integrated  their  needs  in  relation  to  the 
Appendix  R  fire  protection  related  work. 
The  other  activities  included  TMI 
upgrades,  safety-related  equipment 
qualification  and  Performance 
Enhancement  Program  commitments. 

Environmental  Impacts  of  the  Proposed 
Action 

By  using  reasonable  interim 
compensatory  measures,  the  proposed 
schedular  exemptions  will  provide  a 
degree  of  fire  protection  such  that  there 
is  no  significant  increase  in  the  risk  of 
fires  at  this  facility.  Consequently,  the 
probability  of  fires  has  not  been 
increased  and  the  post-fire  radiological 
releases  will  not  be  greater  than 
previously  determined  nor  does  the 
proposed  exemption  otherwise  affect 
radiological  plant  effiuents.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  radiological 
environmental  impact  associated  with 
this  proposed  exemption. 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 


exemption,  any  alternatives  either  will 
have  no  environmental  impact  or  will 
have  a  greater  environmental  impact. 
The  principal  alternative  to  the 
exemption  would  be  to  require  literal 
schedular  compliance  with  Sections 
(c)(2),  (c)(3).  and  (c)(4)  of  10  CFR  50.48. 
Such  an  action  would  not  enhance  the 
protection  of  the  environment  and  could 
result  in  and  substantial  delays  in  other 
safety-related  work  at  the  facility. 

Alternative  Use  of  Resources 

This  action  involves  no  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
(operating  licenses)  for  the  Turkey  Point 
Plant,  Unit  Nos.  3  and  4. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  no  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment  The  Commission 
has.  therefore,  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  December  16, 1984  and 
supplement  dated  December  14. 1984. 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW. 
Washington,  D.C.,  and  at  the 
Environment  and  Urban  Affairs  Library, 
Florida  International  University.  Miami, 
Florida  33199. 

Dated  at  Bethesda,  Maryland,  this  3rd  day 
of  January  1985. 

For  the  Nuclear  Regulatory  Commission. 
Gus  C.  Lainas. 

Assistant  Director  for  Operating  Reactors. 
Division  of  Licensing. 

(PR  Doc.  85-1162  Filed  1-14-85:  8:45  am) 

WLUNO  CODE  7S9O-01-M 

(Dockets  Nos.  50-321  and  50-366] 

Georgia  Power  Co.  et  aU 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR  50.48(c) 
to  the  Georgia  Power  Company, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of  Georgia, 
and  the  City  of  Dalton,  Georgia  (the 
licensees),  for  the  Edwin  I.  Hatch 


Nuclear  Plant,  Units  1  and  2  located  in 
Appling  County,  Georgia. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  exemption  would  grant  the 
licensees  a  schedular  deferment  from 
the  provisions  of  Appendix  R.  section 
III.G,  fire  protection  of  the  equipment 
used  for  safe  shutdown  capability,  from 
January  18, 1985,  to  November  30. 1986. 
The  exemption  is  responsible  to  the 
licensees'  application  for  exemption 
dated  September  4. 1964,  as 
supplemented  by  letters  dated  October 
2, 1984,  October  19, 1984,  October  26. 
1984,  and  December  20, 1984. 

The  Need  for  the  Proposed  Action 

Appendix  R,  section  III.G,  requires  a 
licensee  authorized  to  operate  a  nuclear 
power  reactor  to  provide  fire  protection 
for  equipment  used  for  safe  shutdown. 
The  schedular  requirements  of  10  CFR 
50.48(c)  call  for  the  implementation  of 
modifications  for  which  a  plant 
shutdown  is  not  required  within  nine 
months  after  the  effective  date  of  this 
section.  For  Hatch  Units  1  and  2,  this 
nine-month  period  started  on  April  18. 
1984,  and  ends  on  January  18, 1985. 

In  a  submittal  dated  September  4, 
1984,  as  supplemented  by  letters  dated 
October  2, 1984,  October  19, 1984. 
October  26, 1984,  and  December  20, 

1984,  the  licensees  requested  that  the 
implementation  schedule  for  the 
proposed  fire  protection  modification  in 
certain  areas  at  Hatch  Units  1  and  2,  not 
requiring  plant  shutdown  for 
installation,  be  extended  from  January 
18, 1985,  to  November  30, 1986. 

The  magnitude  of  the  program 
associated  with  the  fire  protection 
modifications  and  with  an  equipment 
qualification  program  and  other 
improvement  programs  with  which  the 
fire  protection  work  must  interface  does 
not  allow  the  10  CFR  50.48(c)  schedule 
requirements  to  be  met.  As  an 
alternative  to  implementation  of  the 
required  modifications  by  January  18, 

1985,  the  licensees  have  proposed 
interim  compensatory  fire  protection 
measures  to  be  instituted  until  the 
modifications  have  been  completed. 
These  measures  are  being  evaluated  by 
the  Commission's  staff. 

Environmental  Impacts  of  the  Proposed 
Action 

By  using  reasonable  interim 
compensatory  measures,  the  proposed 
exemption  will  provide  a  degree  of  fire 
protection  such  that  there  is  no 
significant  increase  in  the  risk  of  fire  at 
this  facility.  Consequently,  the 
probability  of  fires  has  not  been 
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increased  and  the  post-firc  radiological 
releases  will  not  be  greater  than 
previously  determined  nor  does  the 
proposed  exemption  otherwise  affect 
radiological  plant  effluents.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  radiological 
environmental  impacts  associated  with 
this  proposed  exemption. 
With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  considered  previously  in 
connection  with  the  Final  Environmental 
Statements  (FES)  relating  to  this  facility, 
FES  for  Hatch  Units  1  and  2.  USAEC 
(October  1972)  and  FES  for  Hatch  Unit 
Z  NUREG-0417  (March  1978). 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensees'  request  and  did  not  consult 
other  agencies  or  persons. 

Findiiig  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  exemption 
dated  September  4, 1964,  as 
supplemented  by  submittals  dated 
October  2. 1964,  October  19, 1984, 
October  28. 1984,  and  December  20, 
1984,  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW, 
Washington.  D.C.,  and  at  the  Appling 
County  Public  Library.  301  City  Hall 
Drive,  Baxley,  Georgia. 

Dated  at  Elethesda.  Maryland,  this  10th  day 
of  January  1985. 

For  the  Nuclear  Regulatory  Commission. 
GusCLainas, 

Assistant  Director  for  Operating  Reactors. 
Division  of  Licensing. 

|FR  Doc.  85-1159  Filed  1-14-85:  8:45  am] 
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(Docket  No.  SO-3211 

Georgia  Power  Co.  et  a!.;  Issuance  of 
Antendment  to  Facility  Operatii^ 
License  T 

The  U.S.  Nuclear  Regulato^ 
Commission  (the  Commission)  has 
issued  Amendment  No.  105  to  Facility 
Operating  License  No.  DPR-57,  issued  to 
Georgia  Power  Company.  Oglethorpe 
Power  Corporation.  Municipal  Electric 
Authority  of  Georgia,  and  City  of 
Dalton.  Georgia  (the  licensees),  which 
revised  the  Technical  Specifications  for 
operation  of  the  Edwin  L  Hatch  Nuclear 
Plant.  Unit  No.  1.  (the  facility)  located  in 
Appling  County,  Georgia.  The 
amendment  was  effective  as  of  the  date 
of  its  issuance. 

This  amendment  revised  the 
Technical  Specifications  to  implement 
the  Average  Power  Range  Monitor/Rod 
Block  Monitor/Technical  Specification 
(ARTS)  improvement  Program. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
flndings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for  Prior 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
May  16, 1984.  48  FR  20769  and  October 
24, 1984,  48  FR  42819.  No  request  for  a 
hearing  or  petition  for  leave  to  intervene 
was  filed  following  this  notice. 

Also,  in  connection  with  this  action, 
the  Commission  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  which  was 
published  in  the  Federal  Register  on 
December  21. 1984,  49  FR  49741. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  February  6, 1984,  as 
supplemented  September  6. 1984.  (2) 
Amendment  No.  105  to  License  No. 
DPR-57,  and  (3)  the  Commission's 
related  Safety  Evaluation.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  1717  H  Street,  NW.  Washington, 
D.C.  20555.  and  at  the  Appling  County 
Public  Library.  301  City  Hall  Drive. 
Baxley.  Georgia.  A  copy  of  items  (2)  and 
(3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
D.C.  20555.  Attention:  Director.  Division 
of  Licensing. 

Dated  at  Belhesda.  Maryland,  this  31st  day 
of  December  1984. 


For  the  Nuclear  Regulatory  Commission. 
(ohn  F.  Slolz, 

Chief  Operating  Reactors  Pranch  No.  4. 
Division  of  Licensing. 
(FR  Doc.  85-1160  Filed  1-14-84:  8:45  am| 
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(Docket  No.  50-322-OLI 

Long  Island  Ugtiting  Co.  (Stioreham 
Nuclear  Power  Station,  Unit  1); 
Resumption  of  Hearing  on  Diesel 
Generator  Issues 

January  10. 1985. 

Before  Administrative  Judges:  Lawrence 
Brenner,  Chairman.  Dr.  George  A.  Ferguson, 
Dr.  Peter  A.  Morris. 

The  evidentiary  hearing  on  issues  in 
controversy  related  to  the  emergency 
diesel  generators  manufactured  by 
Transamerica  Delaval.  Inc.  will  resume 
on  February  12. 1985.  at  10:30  am.  at  the 
Nuclear  Regulatory  Commission's 
hearing  room,  located  at:  4350  East- West 
Highway,  5th  Floor,  Bethesda, 
Vf^ryland. 

lite  hearings  will  continue,  as 
necessary,  on  February  13-15  and  19-21. 
If  nece'ssary.  further  hearing  sessions 
will  be  scheduled  to  resume  the  week  of 
March  4, 1985,  at  a  location  to  be 
determined. 

It  is  so  ordered. 

Bethesda.  Maryland.  January  10. 1985. 

For  the  Atomic  Safety  and  Licensing  Board. 
Lawrence  Brenner, 
Chairman,  Administrative  fudge. 
(FR  Doc.  85-1163  Filed  1-14-85:  8:45  amj 
HLUNO  COOC  rS*».01-M 


(Docket  No.  50-346] 

Toledo  Edison  Co.  and  the  Cleveland 
Electric  Illuminating  Co.;  Issuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  83  to  Facility 
Operating  License  No.  NPF-3.  issued  to 
Toledo  Edison  Company  and  the 
Cleveland  Electric  Illuminating 
Company  (the  licensees),  which  revised 
the  license  for  operation  of  the  Davis- 
Besse  Nuclear  Power  Station.  Unit  No.  1, 
(the  facility)  located  in  Ottawa  County, 
Ohio,  the  amendment  is  effective  as  of 
the  date  of  its  issuance. 

This  amendment  adds  a  new 
condition  to  the  license  which  imposes 
three  operational  restrictions  relating  to 
the  use  of  the  startup  feedwater  pump. 

The  application  for  the  amendment 
complies  with  the  standards  and 
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requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commissions  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for  Prior 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
November  28, 1984,  49  FR  46833.  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

Also,  in  connection  with  this  action, 
the  Commission  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  which  was 
published  in  the  Federal  Register  on 
January  4, 1985.  50  FR  581. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  November  12, 1984, 
(2)  Amendment  No.  83  to  License  No. 
NPF-3.  and  (3)  the  Commission's  related 
Safety  Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW.  Washington.  D.C. 
20555,  and  at  the  University  of  Toledo 
Library,  Documents  Department,  2801 
Bancroft  Avenue.  Toledo.  Ohio  43606.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555,  Attention: 
Director,  Division  of  Licensing. 

Dated  at  Bethesda.  Maryland,  this  8th  day 
of  January  1985. 
lohn  F.  Stolz, 

Chief,  Operating  Reactors  Branch  No.  4,  DL 
Division  of  Licensing. 

[FR  Doc.  85-1161  Filed  1-14-85;  8:45  am) 
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(Docket  No.  50-2] 


University  of  Michigan;  Consideration 
of  Application  for  Renewal  of  Facility 
License  , 

.  The  United  States  Nuclear  Regulatory 
Commission  (the  Commission  or  NRC)  is 
considering  renewal  of  Facility 
Operating  License  No.  R-28  issued  to 
the  University  of  Michigan  (the  licensee) 
for  the  operating  of  the  training  and 
research  reactor  located  on  the  North 
Campus  in  Ann  Arbor,  Michigan. 
The  renewal  would  extend  the 
expiration  date  of  Facility  Operating 
License  No.  R-28  for  twenty  years  from 
date  of  issuance,  in  accordance  with  the 
licensee's  timely  application  for  renewal 
dated  November  30, 1984. 


Prior  to  a  decision  to  renew  the 
license,  the  Commission  will  have  made 
the  findings  required  by  the  Atomic 
Energy  Act  of  1954,  as  amended  (the 
Act),  and  the  Commission's  regulations. 

By  February  14, 1985,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  renewal  of  the  subject  facility  license 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petition  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel  will  rule  on  the  request 
and/or  petition  and  the  Secretary  of  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effected  of  any  order  which  any  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  the 
petitioner  shall  file  a  supplement  to  the 
petition  to  intervene  which  must  include 
a  list  of  the  contentions  which  are 
sought  to  be  litigated  in  the  matter,  and 
the  bases  for  each  contention  set  forth 
with  reasonable  specificity.  Contentions 
shall  be  limited  to  matters  within  the 


scope  of  the  renewal  action  :^nder 
consideration.  A  petitioner  who  fails  to 
file  such  a  supplement  with  satisfies 
these  requirements  with  respect  to  at 
least  one  contention  will  not  be 
permitted  to  participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Docketing  and  Service  Section,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  at  1717  H  Street,  NW, 
Washington,  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  noticed  period,  it  is 
requested  that  the  peitioner  or 
representative  for  the  petitioners 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  (800)  325-0000  (in  Missouri 
(800)  342-6700).  T^e  Western  Union 
operator  should  be\iven  Datagram 
Identification  Number  3737  and  the 
following  message  aodressed  to  Cecil  O. 
Thomas:  (petitioner's  n^me  and 
telephone  number);  (date  petitions  was 
mailed);  (Univeristy  of  Michigan);  and 
(publication  date  and  page  number  of 
this  Federal  Register  notice).  A  copy  of 
the  petition  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
D.C.  20555  and  to  Mr.  Richard  K.  Daane. 
4014  Fleming  Administration  Building, 
University  of  Michigan,  Ann  Arbor. 
Michigan  48109,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request  that  the  petition  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(i)-(v)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for  renewal 
dated  November  30, 1984,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room 
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15. 1717  H  Street.  NW.  Washington,  DC 
20555. 

Dated  at  Bethesda.  Maryland,  this  9th  of 
January.  1985. 

For  (he  Nuclear  Regulatory  Corainiaiion. 
Ocil  O.  Tbomat, 

Chief.  Standardizatkm  and  Special  Projects 
Branch,  Division  of  Licensing. 

{FR  Doc  85-1158  File  1-14-85;  8:45  an) 


International  Atomic  Energy  Agency 
Draft  Safety  Guide;  Availability  of  Draft 
for  Put>iic  Comment 

The  International  Atomic  Energy 
Agency  (IAEA)  is  completing 
development  of  a  number  of 
internationally  acceptable  codes  of 
practice  and  safety  guides  for  nuclear 
power  plants.  These  codes  and  guides 
are  in  the  following  five  areas: 
Government  Organization,  Design. 
Siting.  Operation,  and  Quality 
.Assurance.  All  of  the  codes  and  most  of 
the  proposed  safety  guides  have  been 
completed.  The  purpose  of  these  codes 
and  guides  is  to  provide  guidance  to 
countries  beginning  nuclear  power 
programs. 

The  IAEA  codes  of  practice  and 
safety  guides  are  developed  in  the 
following  way.  The  IAEA  receives  and 
collates  relevant  existing  information 
used  by  member  coimtries  in  a  specified 
safety  area.  Using  this  collation  as  a 
starting  point,  an  IAEA  working  group  of 
a  few  experts  develops  a  preliminary 
draft  of  a  code  or  safety  guide  which  is 
then  reviewed  and  modified  by  an  IAEA 
Technical  Review  Committee 
corresponding  to  the  specified  area.  1  he 
draft  code  of  practice  or  safety  guide  is 
then  sent  to  the  IAEA  Senior  Advisory 
Group  which  reviews  and  modifies  as 
necessary  the  drafts  of  all  codes  and 
guides  prior  to  their  being  forwarded  to 
the  IAEA  Secretariat  and  thence  to  the 
IAEA  Member  States  for  comments. 
Taking  into  account  the  comments 
received. from  the  Member  States,  the 
Senior  Advisory  Croup  then  modifies 
the  draft  as  necessary  to  reach 
agreement  before  forwarding  it  to  the 
IAEA  Director  General  with  a 
recommendation  that  it  be  accepted. 

As  part  of  this  program.  Safety  Guide 
SG-013.  "Reactor  Coolant  and 
Associated  Systems  in  Nuclear  Power 
Plants."  has  been  developed.  The 
working  group  consisting  of  Mr.  G.  Ellia 
from  France:  Mr.  C.N.  Bapat  from  India; 
Mr.  P.C.  Dannatt  from  the  United 
Kingdom;  and  Mr.  W.H.  D'Ardenne 
(General  Electric  Company)  from  the 
United  States  developed  the  initial  draft 
of  this  guide  from  an  IAEA  collation. 
This  draft  was  subsequently  modified 


by  the  IAEA  Technical  Review 
Committee  for  Design  and  the  Senior 
Advisory  Group,  and  we  are  now 
soliciting  public  comment  on  a  modified 
draft  (Rev.  4.  dated  June  28. 1984). 
Comments  received  by  the  Director, 
Office  of  Nuclear  Regulatory  Research, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC.  20555.  by  February  IS, 
1985.  will  be  particularly  useful  to  the 
U.S.  repi^esentatives  to  the  Technical 
Review  Committee  and  the  Senior 
Advisory  Group  in  developing  their 
positions  on  its  adequacy  prior  to  their 
next  IAEA  meetings. 

Single  copies  of  this  draft  Safety 
Guide  may  be  obtained  by  a  written 
request  to  the  Director,  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC.  20555. 

(5  U.S.C.  522(a)) 

Dated  at  Washington.  D.C..  this  9th  day  of 
January  1985. 

For  the  Nuclear  Regulatory  Commission. 
Danwood  F.  Ross. 

Deputy  Director.  Office  of  Nuclear  Regulatory 
Research. 

(FR  Doc.  85-1156  Filed  1-14-85:  8:45  am] 
BNJJNa  COOE  TSMMII-M 


PENSIOfI  BENEFIT  GUARANTY 
CORPORATION 

Multiemployer  Pension  Plans;  Effect  of 
WitlKlrawal  FoUowing  Sale  of  AsseU 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  consideration. 


SUMMARY:  This  notice  advises 
employers,  multiemployer  plan  sponsors 
and  other  interested  persons  that  the 
Pension  Benefit  Guaranty  Corpcration 
(PBGC)  is  considering  issuing  an 
interpretation  concerning  the  effect  that 
a  prior  sale  of  assets  which  meets  the 
requirements  of  section  4204  of  ERISA 
has  on  sidisequent  plan  determinations 
with  respect  to  complete  and  partial 
withdrawals,  including  the  calculation 
of  withdrawal  liability.  The  PBGC 
expects  to  issue  its  interpretation  in  the 
form  of  an  opinion  letter.  This  notice 
establishes  the  procedures  for  public 
comment  concerning  the  interpretation 
of  the  indicated  statutory  provisions. 
DATE:  Comments  should  be  received  on 
or  before  March  18, 1985. 
ADDRESSES:  Comments  should  be 
addressed  to  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation. 
2020  K  Sb-eet.  NW..  Washington.  D.C. 
20006.  Written  comments  will  be 
available  for  public  inspection  at  the 
PBGC  Suite  7100  at  the  above  address 


between  the  hours  of  9:00  a.m.  and  4KX) 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT. 
Terence  G.  Craig,  Attorney.  Legal 
Department.  Code  250.  2020  K  Street. 
NW..  Washington.  DC.  20006,  (202)  254- 
4873.  (This  is  not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION: 

The  Statute 

Under  the  Employee  Retirement 
Income  Security  Act  of  1974  as  amended 
by  the  Multiemployer  Pension  Plan 
Amendments  Act  of  1960  (ERISA),  an 
employer  that  withdraws  from  a 
multiemployer  pension  plan  covered 
under  Title  IV  of  ERISA  may  be  liable  to 
the  plan  for  a  portion  of  the  plan's 
unfunded  vested  benefits.  In  general  a 
complete  withdrawal  from  a  plan  occurs 
under  section  4203  of  ERISA  if  an 
employer  either  permanently  ceases  to 
have  an  obligation  to  contribute  or 
permanently  ceases  all  covered 
operations.  A  partial  withdrawal  occurs 
as  described  in  section  4205.  In  the 
event  of  a  withdrawal  of  an  employer, 
the  vrithdrawal  hability  of  the  employer 
to  the  plan  is  determined  as  described  in 
section  4201(b)  of  ERISA.  Section  4204 
of  ERISA  provides  that  a  complete  or 
partial  withdrawal  of  an  employer  does 
not  occur  solely  as  a  result  of  a  bona 
fide,  arm's-length  sale  of  assets  to  an 
unrelated  party  if  three  conditions  are 
met: 

(A)  The  purchaser  has  an  obligation  to 
contribute  to  the  plan  with  respect  to  the 
operations  for  substantially  the  same 
number  of  contribution  base  units 
("CBU's")  for  which  the  seller  had  an 
obligation  to  contribute  to  the  plan; 

(B)  The  purchaser  provides  to  the  plan 
for  a  period  of  5  plan  years  commencing 
with  the  first  plan  year  beginning  after 
the  sale  of  assets  a  bond  or  an  amount 
held  in  escrow  in  an  amount  described 
in  that  section;  and 

(C)  the  contract  for  sale  provides  that, 
if  the  purchaser  withdraws  during  such  5 
plan  years,  the  seller  is  secondarily 
liable  for  any  withdrawal  liability  it 
would  have  had  (but  for  the  application 
of  section  4204)  if  the  liability  of  the 
purchaser  is  not  paid. 

Section  4204(b)(1)  provides  that 
withdrawal  liability  of  the  purchaser 
shall  be  determined  as  if  the  purchaser 
had  been  required  to  contribute  to  the 
plan  in  the  year  of  the  sale  and  the  4 
plan  years  preceding  the  sale  the 
amount  the  seller  was  required  to 
contribute  for  such  operations  for  such  5 
plan  years. 

The  Interpielation 

On  May  12, 1983.  the  PBGC  published 
its  opinion  (PBGC  Opinion  Letter  83-10) 
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that  in  the  event  of  a  withdrawal  of  an 
employer  subsequent  to  a  sale  of  assets 
meeting  the  requirements  of  section 
4204,  the  seller  should  be  given  a  credit 
for  the  seller's  withdrawal  liability 
under  sections  4211  and  4206  of  ERISA. 
The  purpose  of  the  credit  is  to  reflect 
Congress'  intent  that  in  the  event  of 
withdrawal  by  both  the  seller  and  the 
purchaser,  the  plan  not  recover  twice 
based  on  the  same  contribution  base 
units.  The  letter,  however,  did  not 
describe  how  the  amount  of  the  credit  is 
to  be  determined.  As  a  result  of  the 
publication  of  Opinion  Letter  83-10.  the 
PBGC  has  received  several  inquires 
concerning  the  determination  and 
application  of  credit  to  a  seller  in  the 
event  of  a  withdrawal  subsequent  to  a 
section  4204  sale  of  assets.  In  light  of 
these  and  earlier  inquiries,  the  PBGC 
now  wishes  to  clarify  and  to  augment  its 
interpretation  by  answering  the 
following  questions: 

1.  What  credit  should  a  seller  receive 
to  its  contribution  history  for  purposes 
of  determining  its  allocation  numerators 
under  section  4211  of  ERISA  (see  e.g. 
section  4211(b)(2)(E)(ii)(I):  (b)(3)(B){i): 
(c)(2)(B)({ii)(I):  (c)(2)(C)(ii)(I):  and 
(c)(3){B)(i))? 

2.  What  credit  should  a  seller  receive 
to  its  contribution  base  unit  (CBU) 
history  for  purposes  of  determining  its 
partial  withdrawal  reduction  fraction 
under  section  4206(a)(2)  of  ERISA? 

3.  What  credit,  if  any,  should  a  seller 
receive  to  its  CBU  history  for  purposes 
of  determining  whether  a  partial 
withdrawal  occurs  under  section 
4205(b)(1)  (70%  contribution  decline)? 

Public  Comments        I 

The  PBGC  hereby  solicits  public 
comment  concerning  these  questions 
including  any  comments  on  related 
issues  aad  the  implications  and 
practical  effect  that  particular 
interpretations  may  have  on  employers, 
multiemployer  pension  plans  and  the 
pension  insurance  system.  Comments 
should  be  addressed  to  the  General 
Counsel.  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street,  NW.. 
Washington,  D.C.  20006. 

Written  comments  will  be  available 
for  public  inspection  at  the  above 
address.  Suite  7100,  between  the  hours 
of  9:00  a.m.  and  4:00  p.m.  Each  person 
submitting  comments  should  include  his 
or  her  name,  address,  identify  this 
notice,  and  give  reasons  for  any 
recommendation. 

(Sec.  4002(b)(3),  Pub.  L.  93-406,  88  Stat.  1004, 
as  amended  by  sec.  403(1),  Pub.  L  96-364,  94 
Slat.  1302  (29  use.  1302  ) 


Issued  in  Washington,  D.C,  this  January'  15. 
1985. 

C.C.  Tharp. 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc.  85-1058  Filed  1-14-85;  8:45  am] 
BILUNG  COOe  770«-01-M 

POSTAL  RATE  C0IMMISS10N 

Alexandria  VA,  and  Washington,  DC; 
Post  Office  Visits 

January  9, 1985. 

Notice  is  hereby  given  that 
Commissioner  Bonnie  Guiton 
accompanied  by  Gerald  Cerasale,  Legal 
Advisor  to  the  Chairman,  will  visit  the 
Northern  Virginia  SCF  and  Alexandria, 
VA  Post  Office  on  January  10, 1985,  and 
the  Washington.  D.C.  Post  Office 
January  11, 1985.  A  written  report  will 
be  on  file  in  the  Commission's  Docket 
Room. 

Cliarles  L.  Clapp, 
Secretary. 
(PR  Doc.  85-1063  Filed  1-14-85;  8:45  am] 

niXING  CODE  771$-«1-M 

(Docket  No.  A85-13;  Order  No.  601]   , 

Phiiomath,  Georgia  30659  (Mrs.  H.  M. 
Callaway,  et  a!.,  Petitioners);  Notice 
and  Order  Accepting  Appeal  and 
Establishing  Procedural  Schedule 

Issued:  January  9. 1985. 

Before  Commissioners:  Janet  D.  Steiger, 
Chairman:  Henry  R.  Folsom.  Vice-Chairman; 
John  W.  Crutcher;  James  H.  Duffy:  Bonnie 
Cuiton. 

Docket  Number:  A85-13. 

Name  of  affected  Post  Office: 
Philomath,  Georgia  30659. 

Name(s)  of  petitioners(s):  Mrs.  H.  M. 
Callaway,  et  al. 

Type  of  determination:  Consolidation. 

Date  of  filing  of  appeal  papers: 
December  31. 1984. 

Categories  of  issues  apparently 
raised: 

1.  Effect  on  the  community  [39  U.S.C. 
404(b)(2)(A)j. 

2.  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)(C)]. 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or, 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition  within  the 
120-day  decision  schedule  (39  U.S.C. 
404(b)(5)l  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the 


Petitioner.  In  a  brief  of  motion  to  dismiss 
or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memorandum  previously  filed. 

The  Commission  orders: 

(A)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 

By  the  Commission. 

Charles  L  Clapp, 

Secretary. 

December  31. 1984 — Filing  of  Petitions. 

January  9, 1985 — Notice  and  Order  of 
Filing  of  Appeal. 

January'  25, 1985 — Last  day  for  filing  of 
petitions  to  intervene  [see  39  CFR 
3001.111(b)). 

February  4, 1985 — Petitioners' 
Participant  Statement  pr  Initial  Brief 
[see  39  CFR  3001.115  (a)  and  (b)J. 

February  25, 1985 — Postal  Service 
Answering  Brief  (see  39  CFR 
3001.115(c)]. 

March  12. 1985— (1)  Petitioners'  Reply 
Brief  should  petitioners  choose  to  file 
one  [see  39  CFR  3001.115(d)]. 

March  19. 1985— (2)  Deadline  for 
motions  by  any  party  requesting  oral 
argument.  The  Commission  will 
exercise  its  discretion,  as  the  interest 
of  prompt  and  just  decision  may 
require,  in  scheduling  or  dispensing 
with  oral  argument  [see  39  CFR 
3001.116]. 

April  30. 1985 — Expiration  of  120-day 
decisional  schedule  [see  39  U.S.C. 
404(b)(5)]. 

[FR  Doc.  85-1064  Filed  1-14-85;  8:45  am] 

BIU.INQ  CODE  771S-1-H 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Materials  Transportation  Bureau; 
Grants  and  Denials  of  Applications  for 
Exemptions 

agency:  Materials  Transportation 
Bureau,  DOT. 

ACTION:  Notices  of  grants  and  denials  of 
applications  for  exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B.  notice  is 
hereby  given  of  the  exemptions  granted 
in  December  1984.  The  modes  of 
transportation  involved  are  identified  by 
a  number  in  the  "Nature  of  Exemption 
Thereof  portion  of  the  table  below  as 
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follows:  1 — Motor  vehicle.  2 — Rail 
freight,  3 — Cargo  vessel.  4 — Cargo-only 


aircraft,  5 — Passenger-carrying  aircraft. 
Application  numbers  prefixed  by  the 

Renewal  and  PAHry  to  Exemptions 


letters  EE  represent  applications  for 
Emergency  Exemptions. 


Cnwnitiofi  No- 


Appkart 


300«-P i  OOT-E  3004 Big  TIVM  iKdusmsi.  Inc.  HouMnn.  TX 

3M9-X _.l  DOT-E  3M«— ,  U  &  0«p««MM  of  Envgy.  Wtfwglon. 

'                               '     OC. 
S038-X OOT-E  SOaa Sr»Mw>  Co»p    f>anw»*f.  NJ 


S24S-X. 


S248-X 


S649-P.. 
S649-X 


OOT-E  SI«.-. 
OOT-E  S24a-. 


oor-Esa*. 

DOT-E  5649 . 


3MCa. 


TX. 


U&  OwtmaM  ol  Enargy.  WasNnglon. 
OC 

FMC  Ovp.  LMona.  M  . 


RaguMorHs)  altactad 


Nstura  o(  Mwnplion  thsrvol 


4- 


49CFW  173302.  175J 

49CFR  17365(«).  173.77.. 


4»       CFR        173119.        17313S<aM6). 
173136<aMS».  173.247(aM1|.  17S.X 


49CFni73.491M.17S3.. 


49CFR  173431(a).  1753.. 


«■  CFK  173  t54W  . 


GraM  Lakaa  Oiamcal  Corp .  Adnan.  M '  49  CFR  173 154M) 


6117-X DOT-E  9117   _ 

6293-X    _      I  OOT-E  SZS3 ',  Okn  Coip.  Eaal  ANon.  R. 

«293-X     .      '  OOT-E  6290 Mareulea.  mt.  **nmg|on,  DE. 

S349-X 1  OOT-E  0349 ,  A*co  mouunal  Gasaa.  Muray  HM.  NJ 

6349-X  DOT-E  C349  Unon  CaitMJa  Co>p .  Oanbury.  CT 


49  CFR  173.211b).  173.249 

49  CFR  173il(b).  173249 

49  CFR  172  101.  173315<a) 


49  CFR  172.101.  173  31SM.. 


I 
M34-X DOT-E  6434 Rnone-Poulane.  Inc..  Monmomh  JuncMn.     49  CFR  l73  377(iM1).... 

I  '      **^ 

6S30-P  OOT-E  6530 ',  Big  Thraa  mduatnea.  mc .  Houalan.  TX 

6S43-X ;  OOT-E  6543 Synmalron  CatC.  Pvapowy.  NX 


6543-X DOT-E  6543 Urwn  CmmM  Co<p .  0««My.  CT 


49  CFR  173  302(c) 

49       CFR        173119.        17313S<aN6). 

173  136(aK5).        173  245.        173  247. 

173.271.  175J 


9  CFR  173119.  173  135(a)(6). 
173  136«a)<5>.  173  245.  173  247. 
173271.  175.3. 


DOT-E  6543 


Co.. 


PA  I  49  CFR  173  119.  173  135(a)(6). 
173  136(a)(5).  173  245.  173247. 
173271.  1753 


I 


6543-X ,  DOT-E  6543 ,  Comng  3ia*a  WvU.  C^mng.  NV .. 


49  CFR  173119  173 135<aM6). 
1T3  136(aK5).  173  245.  173.247. 
173^71.  175  3 

6762-P  OOT-E  6762      .      Carim  Latxxalones.  JackaonMla.  FL j  49  CFR  173  2S9«>t(2).  175  3 

6762-P  DOT  .£6762 OuBon  OienKal  Co .  Cncmafe.  OH 1  49  CFR  173  2ee(bl(2).  175.3 

6762-X OOT-E  6762 Taytor  ChamcaK.  Inc..  Stwks.  MO _..[  49  CFR  173Je6<bK2).  175.3 ...- 

I 
6762-X  '  OOT-E  6762 i  Untad  Laboralcnes.  kic .  AcMson.  IL 49  CFR  173  266(bK2).  175.3  .- 


6964-X I  OOT-E  0964 i  hwa  Chancals.  S«  UM  Oly  UT '49       CFR        173  I03(al.        173 

1  ■      177  835(gM2)(i) 


7677-X. 


7777-X 


OOT-E  7677... 


San    Dago    Gas   A    Eiecmc    Co.    San  ;  49  CFR  172  101.  l73Ji5<a).. 
Oiago.  CA 


DOT-E  7777 Lang  Eivnaemg  Co .  Inc.  Rochaata».  I  49  CFR  173J4«._ 


7962-X I  OOT-E  7062 Ganarai  Elaettic  Co .  M9MiAa«.  W 

792»-P DOT-E  7929 Trot»i  Coip..  Salt  Lake  Cny  UT 

8063-X DOT-E  8063  Ur»on  C^rtMle  Coq)  .  DarOuiy.  CT_ 

I                                I 
ei20-X OOT-E  6120 S«»1HW.  UK..  Smynw.  TN- 


49  CFR  173  30Z  175.3 


I  I 

8126-X OOT-E  8126 ,  Famm-Gm.  Pan*.  Fianca.. 


6126-X   ._ OOT-E  9126 '  SLEM.  Paia.  Ff»ie«.. 


85aO-X.._ i  OOT-E  8890  ._ ,  Pnonly  A«  inc..  SanlaRt.  FL.. 


49  CFB  173.95 

49  CFR  173304M.. 


49  CFR  172101.   172  204(cM3).   17327. 

17530(aKl).  17S.320(b).  Pail  107.  Ap- 

parata  B. 
«CFR  173123.  173.315 — 


49  CFn  173.123.173^15. 


19  CFR  172101.  172204(cM3).  17327. 
175  30<a»(l).  175  32Q(b).  Part  107.  Ap- 
pandui  B. 


To  bacoma  a  party   to   Eaamption  3004    (Modes   1.   2.   4.   5) 
To  authonn  uaa  o(  DOT  SpacitcaiKin  196  plynnood  boxas  aa  an 

•ddlkonal  comanar  (Uodaa  1.  2 ) 
To  auVionza  ^iprnanl  ct  dwwtbyMichiorosilana.  Inchlorosilana.  o(t>ar 

apacifieaHy  idanMiad  flanmabia  kquda  and  akcon  tatracMonde  m 

non-OOT  ip6ci«ica«on  type  304  iiainlna  Maal  cykndars  (Modes 

1.  2.  3.  4 ) 
To  authorea  sNpment  ot  a  cartam  quantity  at  poloraurrv-2i0  n  any 

DOT  SpecifKation  approved  outer  Type  A  pacnairng  (Modaa  1.  2. 

4) 
To  auttionza  stvpment  ot  a  certain  quantity  ol  polonium-2i0  m  any 

DOT  Spacificauon  approved  outer  Type  A  packagNig.  (Modaa  1.  2. 

4) 
To  become  a  party  lo  Exemption  5649  (Modes  1.  2 ) 
To  auttwraa  <i^menl  ol  an  o>«tzer.   n  norvOOT  apecMcatwn 

polypropylana  or  polyeWiytana  bags  (Modaa  1.  2.) 
To  authorize  transport  o*  hydrogen  sulfide  m  DOT  Specilication 

105A600W    lank    cw    tanks    or    proposed    DOT    Speokcation 

120A600W  t«ik  car  tanks.  (Mods  2 ) 
To  authorize  Vanaport  o*  certain  corroarve  liquids,  in  DOT  Specihca- 

ton  MC-311  or  IMC-312  tank  motor  vehKles  (Mode  1 ) 
To  aulhonza  transport  ol  c«na«i  conoaive  hqtads.  n  DOT  Speoiica- 

•on  MC-311  or  MC-312  lank  motor  vehKtes.  (Mode  1 ) 
To  auVionza  uec  ot  r>on-0Or  specilication  msulatad.  contamenzed 

f""**"  lank*,  tor  sh^wnent  ol  certain  Kammabla  and  nonnamma- 

Ha  gaaa*.  (Modes  1.2.3) 
To  lanaer.  lo  mekt  certain  proper  shipping  name,  weight  limitations. 

Meal  a>K>  kaval  time  ctianges  m  consonance  nMth  Docket  HM- 

115  ruiamakaig  (Modaa  i.  ^  3 ) 
To  autioraa  laa  ol  non-ZX3T  specilication  paper  ttags.  lor  Vanapor- 

Mkon  ol  a  poiaonoua  B  aokd  matenal  (Modaa  1.  2) 
To  become  a  party  lo  Enampun  6530  (Modes  1.2) 
To  authorize  slMpment  ol  certain  corroswa  and  flammable  IquN'*  *< 

norvOOT  specficalion  18  gauge.  Type  304  stainless  steal  cykrv 

dars  and/or  14  gauge  Type  316  slamtess  steal  cylmders  (Modes 

1.  2.  3.  4  ) 
I  To  authorize  sh«)menl  ol  certain  oorrosive  and  llammabia  liquds  in 
I     non-COT  spac4icalion  16  gauge.  Type  304  slamlesa  steal  cykn- 
>     dars  and/or  14  gauge  Type  316  stainless  stpel  cyknders  (Modes 

1.  2.  3.  4.) 
*  To  authorize  stMpmanl  ol  oertam  oorroewe  end  flammable  kqiwds  i 
{     nen430T  spaciUcaeon  16  gauge.  Type  304  slawlaii  steel  cykrt- 

ders  and/or  14  gauge  Type  316  stavnass  steel  cylinders.  (Modes 
!      1.2.3.4) 

I  To  authorize  shipment  ol  certain  corroaive  and  flammable  liquds  m 
I     norvOOT  speokcaton  16  gauge.  Type  304  atawlasa  steel  cyl<rv 

dars  and/or  14  gauge  Type  316  sMmlaa*  alaal  cyknders  (Modes 

1.  2.  3.  4  ) 
To   become   a   parly   to   Eaampkon  6762    (Modes    1.   2.   3.    4.) 
To   become   a   party   lo   Exemptxw   6762    (Modes    1.    2.    3.    4.) 
To  auVionza  transport  ol  clwmcal  kits  «i  piaskc  mside  bottles. 

packed  *i  piaskc  boxes  owerpackad  m  hbertxMrd  boxes  (Modes 

1.  2.  3.  4 ) 
To  authonze  kanaport  ol  chamcal  kits  n  plaakc  inside  bottles. 

packed  in  piaskc  boxes  onerpacked  m  fiberboard  boxes  (Modes 

1.  2.  3.  4  ) 
To  authonza  packageig  ol  t.OOO  or  lass  alectnc  blaslmg  caps  n 

intida  paattoard  canons  or  lubas.  overpacked  m  an  IME  Standard 

aeomamar  (Modal.) 
To  auVwtiTC  shipwani  ol  kquskad  natural  gas  (methane  m  non-DOl 

speolicakon   vacuum   insUalad   truck    mounted   portable   tanks 

(Mode  t ) 
To  authorize  use  ol  DOT  Specilication  34  polyeltiylene  contair>efS. 

OCT  Specificakon  1^8  or   12P  comjgated  hbertxMrd  boxes,  or 

DOT  Specilicakon  60  or  37M  cykndncal  steel  overpacked  with  an 

maid*  speolicakon  2SL  potyethykma  containers,  lor  shipmeni  ol 

■pant  sulfuric  acid  (Modas  t.  2.  3 ) 
To  auttionze  an  additional  xenon  detector  device  similar  to  tlie  on* 

presently  authonzsd  (Modes  1.  4.  5) 
To  bacoma  a  party  to  Exampkon  7929  (Modes  1.2) 
To  renew  and  modNy  paragraph  4.  proper  shipping  name  to  coincide 

wMi  Docket  HM-115  (Mode  1 ) 
To  auihonze  carnage  ol  certaai  Class  A  B  and  C  saploaiiias  Vial  ar* 

not  permtled  Hx  shipment  by  av  or  in  quantites  greater  than 

Vioaa  presctied  lor  shipment  by  a*  (Mode  4  ) 
To   authorize    use    ol    non-DOT    specilication    portable    tanks,    lor 

Vanaportation   ol   cena«i   kquehed   peboleum   gases  and   ottier 

gaMa   classed   as   llammable   gases   and   a   ltammat>le    kqwd 

(Modes  1.  2.  3) 
To   auttionze   use   ol   non-OOT    specification   portat>le   tanks,    lor 

Var>sponation   of   cenam   hquefied   petroleum   gases   and   other 
classed    as   flammable   gases   arvl   a    Hammabis    hquKl 
1.2.  3) 
To  auViorae  carnage  of  certain  Cleas  A.  B  and  C  exptosives  that  are 

not  permtted  lor  m  shipment  or  are 

Vtose  prescnbed  tor  srxpmem  by  av  (Mode  4 ) 


Appkcakon 

No. 


e725-X 

e602-X 

8873-X 
e927-X 

e939-X 

9001 -X 

9233-P 
93t9-X 


No 


9263-N 
927 1-N 
9271 -N 
92e2-N 

92BS-N 

SI289-N 

WMS-N 


Apphcalion 
No 


EC  9.161 -N.. 
EE  9362-N.. 


Application 
No 


6r63-X . 


Denials 

8795-X 
Company, 
nmnufactui 
DOT  speci 
complianci 
4B240ET.  fi 


f 
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Renewal  ano  Party  to  Exemptions— Continued 


Apptcaton 
No 


Exemption  No 


Appkcam 


R8gulalion(t)  aHected 


Nfllurv  of  AEomptton  ttwreof 


8802-X 

8873-X 
8927-X 

e93>-X 

9001 -X 

9233-P 
9319-X 


OOT-C  B725.. 

OOT-E  8802 

DOT-E  8873.. 
OOT-E  8827. 

OOT-E  8S39- 
OOT-E  9001.. 


CNG  Cykndw  Coip..  Long  Beacl^  CA.. 


i 


Et«ent>ahn-V«rli«hr«inmel     GmbH, 
OuSMfUort.  Wwl  Garmany 


Sttufler  Ct>amicti  Co..  Westport  CT.. 
Hit  kidusmei^  Inc..  0M(M.  CA 


\  Hdi.es    Ciarti    Tnick    Fabrk^alion,    Inc.. 
Odessa  TX. 


CnKlartwid  Oyknder  Co..  EnM.  OK  . 


OOT-E  9233 
DOT-E  9319 


AMea  Corp.  MomslOKm.  NJ 

Owrbom  Chemical  Co .  Lake  Zurich.  IL.. 


49  CFn  173.302(a) 

49  era  173J15 

49  CFR  173.121 

48  era  173  302(a).  1753.  17844.. 


49  CFR  173.119.  173.245.  176.253 


49    era    173301.     173302.     173304, 
175.3.  178  45. 


49  era  173164 

49  CFR  173.245<aH38).. 


To  fflOcMy  exefflpdon  to  aCow  ona  laal  ling  par  heat  MM  load  ia 
place  of  1  lest  ring  per  production  lot  o(  200  cylinder  or  laaa. 
(Mode  1) 

To  authonze  use  o<  non-OOT  apecifccation  IMO  Type  5  portaHs 
tanks,  for  transportation  of  liquefied  compressed  gases  (Modes  1. 
2.3) 

To  authonzs  uss  of  IX)T  Specificakon  MC-312  cargo  tanks,  tor 
transportation  of  carbon  disulfide  or  cartion  tmulfide   (Mode  1.) 

To  autttorizs  manufacture,  martung  and  sale  of  non-OOT  speofica- 
lion  girth.  wsMed  steel  spl>eres.  tor  transportation  of  nonflamma- 
ble gases  (Modes  i,  2.  4.  5 ) 

To  authonze  manufacture,  marking  and  sale  of  six  rton-OOT  ipecili- 
cadon  portable  tanks  manKoided  together  wthm  a  frame  and 
securely  mounted  on  a  truck  chassis,  lor  transportation  of  flamma- 
ble kquids  and  corroiiire  liquids  (Mode  1 .) 

To  substitute  a  magnetic  pande  examination  for  ttw  ultrasonc  tati 
of  cylirider  to  allow  a  reduction  m  wall  tfvckriess  for  cylinders  of 
specified  diameter  (Modes  1.  2,  3.  4  | 

To  tMcome  a  party  to  Exemption  9233.  (Mode  1 .) 

To  autfiorize  DOT  Specification  57  Type  304  or  316  stainless  steel 
portable  tanks,  for  water  treatment  compounds  or  boner  com- 
pounds, liquids  that  a'e  not  alkaline  (Modes  1.  2.) 


New  Exemptions 


No 

9263-W 

9271-N  

927t-N 

9282-N 

9285-N 

9289-N 

9345-N 


Exemption  fto. 


Applicant 


Regulahonfs)  affected 

49  era  172101.  173  316 

49  era  174  90 

49  CFR  17490 _.. 

49  CFR  173.314(c» 

49  era  173  365 

49  CFR  173.118a(b)(1) -.. 

49  era  172.420.  175.3 


Nature  of  exemption  tfiereof 


0OT-E9263 
OOT-E  9271. 
OOT-E  9271  . 
OOT-E  9282 

OOT-E  9285 

OOT-E  9299 

OOT-E  9345.. 


U  iiid  Ar  Corp..  San  Francisco.  CA.. 


Ml  isot^  Pacific  Railroad  Co .  Si   Louis. 

1*0 
CHton  Pacific  Railroad  Co  .  Omaha.  NE 


HA>cartx>n  rvoducts  Corp.,  Hackensack. 
Ve  siool  Cftsmical  Corp.,  Chicago,  IL 


I 


St  luffer  Cr,e«nical  Co..  Westport  CT.. 


Wigner  Brottiers  Conlairwrs.  Inc.,  Balb- 
iiore.MO 


To  authorize  transport  of  a  flammable  cryogenic  kqud.  in  OOT 
Specification  4L  200  cylinders.  (Mode  1 .) 

To  authorize  deviation  from  car  separation  requirements,  for  trans- 
portation of  Class  A  and  B  explosives.  (Mode  2 ) 

To  authonze  deviation  from  car  separation  requirements,  for  trans- 
portation of  Qass  A  arxl  8  expKjsives  (Mode  2 ) 

To  authonze  use  of  (X)T  Speafication  t  tOASOOW  muM-unil  tank  car 
tanks  except  tor  safety  reliel  devices,  for  sfiipment  of  trifluoroetfiyl- 
ene.  (Mode  1 ) 

To  authonze  shipment  of  endosultan,  a  poison  B  solid,  in  non-DOT 
specification  metai  drums  with  inside  packaging  consreling  of  lour 
bags  of  n/ion-remforced  polyethylene  film.  (Mode  1 .) 

To  authonze  shipment  of  certavi  tiert)icxles  m  metal  or  polyethylene 
portable  tanks  considered  to  be  an  implement  of  hustiandry, 
witfK>ut  shipping  papers  (Mode  1 .) 

To  authonze  mahuiacture.  marking  and  sale  of  IX)T  Specification 
12B  fitierboard  boxes  t>eanng  pre-printed  labels  not  in  full  compk- 
ence  with  172  420.  for  transportation  of  flammat>le  solids  (Modes 
1,  2,  3,  4,  5 ) 


Emergency  Exemptions 


*«*Jj^*°"    1     Exemption  No 


Applicant 


Regulationfs)  affected 


Nature  of  exemption  thereof 


EE  9.16t-N. 
EE  9362-N... 


DOT-E  9361 

DOT-E  9362         .i 


Bsier 


Nc  wsco 


Sand  Control,  Houstoa  T)( 

Services,  liw.,  HooS'on.  TX.. 


49  CFR  172101,  175.320(a).. 


49   CFR    172101    column    6.    173.315. 
175.30. 


To  authorize  transport  of  class  A  explosives  with  class  C  explosive 
and  inert  material  on  cargo  aircraft  only.  (Mode  4). 

To  authorize  use  of  non-DOT  specification  portal>le  tanks  of  not  over 
500  gallon  capacity,  for  transportation  of  nitrogen,  refrigerated 
Nquid.  nonflammable  gas  (Mode  4.) 


Withdrawals 


Application 
No 


PTRt-X . 


Appkcant 


Regulation(s)  affected 


Pool  Water 
Products 
Garden  Grove. 
CA 


49  CFR  173  217(aM8). 


Nature  of  exemption  thereof 


To  authorize  use  of  non-IX)T  specification  single-wall, 
double-faced  corrugated  fibert)oard  boxes,  for  shipment 
of  certain  oxidizers  (Modes  1.  2,  3  ) 


Denials 

8795-X    Request  by  The  Marison 
Company,  South  Elgin,  II,  to  authorize 
manufacture,  marking  and  sale  of  non- 
DOT  specification  cylinders  made  in 
compliance  with  DOT  Specification 
4B240FX  for  transportation  of 


nonflammable  gases  denied  December 
26, 1984. 

8921-X    Request  by  Hoover 

Universal,  Inc..  Beatrice,  NE  to  authorize 
use  of  non-reusable  non-DOT 
specification  polyethylene  portable 
tanks  subject  to  specific  reconditioning 
steps  denied  December  18, 1984. 


Issiiecj  in  Washington,  DC,  on  January  8. 
1985, 
).R.  Grothe, 

Chipf.  Exemptions  Branch,  Office  of 
Hazardous  Materials  Regulation,  Materials 
Transportation  Bureau. 
|FR  Doc.  85-1081  Filed  1-14-85:  8:45  am] 

BILUNG  CODE  4910-60-M 


VETERANS  ADMINISTRATION 
Agency  From  Under  0MB  Review 

agency:  Veterans  Administration. 
action:  Notice. 
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The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  33).  This  document  contains  a 
new  collection  and  lists  the  following 
information:  (1)  The  Department  or  Staff 
Ofllce  issuing  the  form;  (2)  The  title  of 
the  form;  (3)  The  agency  form  number,  if 
applicable:  (4)  Mow  often  the  form  must 
be  filled  out;  (5)  Who  will  be  required  or 
asked  to  report:  (6)  An  estimate  of  the 
number  of  responses;  (7)  An  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form:  and  (8)  An  indication  of 
whether  section  3504(h)  of  Pub.  L  96-511 
applies. 

AOORESSES:  Copies  of  the  form  and 
supporting  documents  may  be  obtained 
from  Patricia  Viers,  Agency  Clearance 
Officer  (732),  Veterans  Administration. 
810  Vermont  Avenue.  N\V.,  Washington, 
DC  20420,  (202)  389-2146.  Comments  and 
questions  about  the  item  on  the  list 
should  be  directed  to  the  VA's  OMB 
Desk  Officer,  Dick  Eisinger  Office  of 
Management  and  Budget.  726  Jackson 
Place.  NW.,  Washington.  DC  20503,  (202) 
395-7316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  60  days  of  this 
notice. 

Dated:  January  8. 1985. 


By  direction  of  the  Administrator 

Dominick  Onoralo, 

Associate  Deputy  Administrator  for 
Information  Resources  Management 

New 

1.  Department  of  Veterans  Benefits 

2.  Vocational  Training  Application  for 
VA  Pensioners 

3.  VA  Form  28-8966 

4.  On  occasion 

5.  Individuals  or  households 
6. 15,000  responses 

7.  3,000  hours 

8.  Not  applicable 

|FR  Doc.  B5-109S  Filed  1-14-85:  8:45  am) 
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Medical  Care  Rehnbursement  Rates 
for  Fiscal  Year  1985 

In  accordance  with  provisions  of  OMB 
Circular  A-11,  S  13.5(a),  revised 
reimbursement  rates  have  been 
established  by  the  Veterans 
Administration  for  inpatient  and 
outpatient  medical  care  furnished  to 
beneficiaries  of  other  Federal  Agencies 
during  Fiscal  Year  1985.  These  rates  will 
be  charged  for  such  medical  care 
provided  at  health  care  facilities  under 
the  direct  jurisdiction  of  the 
Administrator  on  and  after  November  1, 
1984. 


Drug  indllcohol.. 

NurHnQ  honw 

OutpMant  . 


129 
114 
61 

e.7s 


MedKin*. 

Spmal  cont  aiiijiy.. 

Surgery  _ 

PsycNatiy _ 


S308 

..-  251 
....  332 
.._     252 


Pt^iiimcy  pmoylHjo  pdW  ..f. »»».......« 

HemociialytfS: 

HoapitaJ  componanl 118 

Phyjicun  componem 12 

The  hospital  component  for 
hemodialysis  will  be  charged  in  addition 
to  the  inpatient  per  diem  rate  except 
when  billing  Medicare  for  maintenance 
dialysis,  in  which  case  the  physician 
component  will  be  charged  in  addition 
to  the  hospital  component.  If  other  than 
maintenance  dialysis  care  is  provided  to 
a  Medicare  beneficiary  treated  as  a 
humanitarian  emergency,  an  additional 
charge  for  an  outpatient  visit  may  be 
made  by  the  VA. 

Prescription  refill  charges  in  lieu  of 
the  outpatient  visit  rate  will  be  charged 
when  the  patient  receives  no  service 
other  than  the  Pharmacy  outpatient 
service.  These  charges  apply  if  the 
patient  receives  the  prescription  refills 
in  person  or  by  mail. 

When  medical  services  for 
beneficiaries  of  other  Federal  Agencies 
are  obtained  by  the  Veterans 
Administration  from  private  sources,  the 
charges  to  the  other  Federal  Agencies 
will  be  the  actual  amounts  paid  by  the 
Veterans  Administration  for  such 
medical  services. 

Dated:  January  7, 1905. 
Harry  N.  Walters, 
Administrator. 
|FR  Doc.  85-1094  Filed  1-14-85:  8:45  am] 
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FARM  CREDIT  ADMINISTRATION 

Federal  Farm  Credit  Board:  Special 
Meeting 

AGENCY:  Farm  Credit  Adtninistration. 
action:  Notice  of  meetiog. 

summary:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e){3)),  of  a 
special  meeting  of  the  Federal  Farm 
Credit  Board  ("Federal  Board"). 

DATES  AND  TIMES:  The  Special  meeting 
is  scheduled  as  follows:  Sunday.  January 
20-9:00  a.m.  to  5:00  p.m.;  Monday. 
January  21 — 9:00  a.m.  to  12  Noon;  and 
Friday.  January  25 — 8:30  a.m.  to  3:00  p.m. 

ADDRESS:  Federal  Farm  Credit  Board 
Special  Meeting.  Marriott  Riverwalk 
Hotel.  711  East  Riverwalk.  San  Antonio, 
Texas  78205. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  J.  Auberger.  Secretary  to  the 
Federal  Farm  Credit  Board.  1501  Fram 
Credit  Drive.  McLean.  VA  22102-5090. 
(703-883-4010).  I 

SUPPLEMENTARY  INFORMATION:  A 

special  meeting  of  the  Federal  Farm 
Credit  Board  has  been  called  and  will  be 
held  to  discuss  the  Office  of 
Examination  and  Supervision/General 
Counsel  report  regarding  supervisory, 
Hnancial.  and  legal  matters  related  to 
the  Federal  Intermediate  Credit  Bank  of 
Spokane  and  the  Federal  Intermediate 
Credit  Bank  of  Omaha.  The  Federal 
Board  will  also  meet  with  members  of 
the  Spokane  district  board  to  discuss 
supervisory  matters  related  to  the  banks 
of  the  Twelfth  Farm  Credit  District.  The 
entire  special  meeting  will  be  closed  to 
the  public.  The  matters  to  be  considered 
at  the  special  meeting  arc: 


Sunday.  January  20.  1985 

'Office  of  Examination  and  Supervision/ 
General  Counsel-Report  Regarding 
Supervisory,  Financial,  and  Legal  Matters 
related  to  the  Federal  Intermediate  Credit 
Banks  of  Spokane  and  Omaha. 

Monday,  /anuary  21.  1985 

'Continuation — Offlce  of  Examination  and 
Supervision/General  Cousel — Report 
Regarding  Supervisory.  Financial,  and  Legal 
Matters  related  to  the  Federal  Intermediate 
Credit  Banks  of  Spokane  and  Omaha. 

Friday,  January  25. 1985 

'Meeting  with  members  of  the  Spokane 
District  Board  to  discuss  supervisory  matters 
related  to  the  banks  of  the  Twelfth  Farm 
Credit  District. 

'  Dated:  January  10. 19B5. 
Donald  E.  Wilkinson, 
Governor 
JFR  Doc.  85-1249  Filed  1-11-85;  2:15  pm] 
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FEDERAL  RESERVE  SYSTEM 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  Notice 
forwarded  to  Federal  Register  on 
January  8, 1985. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  THE  MEETING:  10:00  a.m.,  Wednesday. 

January  16. 1985. 

CHANGES  IN  THE  MEETING:  Addition  of 

the  following  open  item(s)  to  the 

meeting: 

1.  Proposal  by  the  Federal  Home  Loan 
Bank  Board  to  limit  direct  investments  of 
institutions  insured  by  the  Federal  Savings 
and  Loan  Insurance  corporation. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated;  January  11. 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  85-1188  Filed  1-11-85;  10:57  am] 
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9 

INTERNATIONAL  TRADE  COMMISSION 

(USITC  SE-85-04] 

TIME  AND  date:  2:00  p.m.,  January  16. 

1985. 


"This  session  of  the  meeting  will  be  closed  to  the 
public  pursuant  to  the  exemptions  set  forth  in  S 
U.S.C.  552b(c)(4).  (8)  and  (»)|A). 


place:  Room  117.  701  E  Street.  NW.. 
Washington,  D.C.  20436. 
STATUS:  Open  to  the  public. 
matters  to  be  considered: 

1.  Agenda. 

2.  Minutes. 

3.  Ratifications. 

4.  Petitions  and  complaints. 

(a)  Certain  frozen  beverage  dispensing 
machines  [Docket  No.  1128). 

5.  Any  items  left  over  from  previous 
agenda. 

contact  person  for  more 
information:  Kenneth  R.  Mason, 
Secretary.  (202)  523-0161. 

[FR  Doc.  85-1267  Filed  1-11-85;  4:00  pmj 
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international  ^RADE  COMMISSION 

[USITC  SE-85-05] 

TIME  AND  DATE:  10:00  a.m..  January  22, 

1985 

place:  Room  117,  701  E  Street.  NW.. 

Washington.  D.C.  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda. 

2.  Minutes. 

3.  Ratifications. 

4.  Petitions  and  complaints. 

(a)  Certain  double-sided  floppy  disk  drives 
and  components  thereof  (Docket  No.  1124). 

5.  Inv.  Nos.  731-TA-169/182  [Finalj 
(Carbon  steel  products  from  Argentina, 
Australia.  Finland  and  Spain)— briefing  and 
vote. 

6.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason. 
Secretary  (202)  523-0161. 

[FR  Doc.  85-1265  Filed  1-11-85:  3:58  pmj 
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POSTAL  SERVICE 

Vote  to  Close  Meeting 

At  its  meeting  on  January  7. 1985.  the 
Board  of  Governors  of  the  United  States 
Postal  Service  unanimously  voted  to 
close  to  public  observation  its  meeting 
scheduled  for  February  4. 1985.  in  San 
Diego,  California.  The  meeting  will 
involve  a  discussion  of  personnel 
matters. 

The  meeting  is  expected  to  be 
attended  by  the  following  persons: 
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Governors  Babcock,  Camp,  Griesemer, 
McKean,  Peters,  Ryan,  Sullivan  and 
Voss:  Postmaster  General  Carlin; 
Deputy  Postmaster  General  Finch: 
Secretary  to  the  Board  Harris;  General 
Counsel  Cox;  and  Counsel  to  the 
Governors  Califano. 

The  Board  of  Governors  has 
determined  that,  pursuant  to  section 
552b(c)(6)  of  Title  5,  United  States  Code, 
and  §  7.3(f)  of  Title  39,  Code  of  Federal 
Regulations,  the  discussion  of  personnel 
matters  is  exempt  from  the  open  meeting 


requirement  of  the  government  in  the 
Sunshine  Act  [5  U.S.C.  552b(b)l,  because 
it  is  likely  to  disclose  information  of  a 
personal  nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.  The  Board 
also  determined  that  the  public  interest 
does  not  require  that  the  Board's 
discussion  of  this  matter  be  open  to  the 
public. 

In  accordance  with  section  552b(f)(l) 
of  Title  5.  United  States  Code,  and 
S  7.6(a]  of  Title  39.  Code  of  Federal 


Regulations,  the  General  Counsel  of  the 

United  States  Postal  Service  has 

certified  that  in  his  opinion  the  meeting 

to  be  closed  may  properly  be  closed  to 

public  observation,  pursuant  to  section 

552b(c)(6)  of  Title  5  United  States  Code, 

and  §  7.3(f)  of  Title  39,  Code  of  Federal 

Regulations. 

David  F.  Harris. 

Secretary. 

(FR  Doc.  85-1189  Filed  1-11-85: 10:57  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  334 
(Docket  Na  78N-036L) 

Laxative  Drug  Products  for  Over-ttio- 
Counter  Human  Use;  Tentative  Final 
Monograph 

AQCNCY:  Food  and  Drug  Administration. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  notice 
of  proposed  rulemaking  in  the  form  of  a 
tentative  Hnal  monograph  that  would 
establish  conditions  under  which  over- 
the-counter  (OTC)  laxative  drug 
products  are  generally  recognized  as 
safe  and  effective  and  not  misbranded. 
FDA  is  issuing  this  notice  of  proposed 
rulemaking  after  considering  the  report 
and  recommendations  of  the  Advisory 
Review  Panel  on  OTC  Laxative. 
Antidiarrheal.  Emetic,  and  Antiemetic 
Drug  Products  and  public  comments  on 
an  advance  notice  of  proposed 
rulemaking  that  was  based  on  those 
recommendations.  This  proposal  deals 
only  with  laxative  drug  products  and  is 
part  of  the  ongoing  review  of  OTC  drug 
products  conducted  by  FDA. 
DATES:  Written  comments,  objections,  or 
requests  for  oral  hearing  on  the 
proposed  regulation  before  the 
Commissioner  of  Food  and  Drugs  by 
May  15. 1985.  New  data  by  )anuary  15. 
1986.  Comments  on  the  new  data  by 
March  17. 1986.  These  dates  are 
consistent  with  the  time  periods 
specified  in  the  agency's  revised 
procedural  regulations  for  reviewing  and 
classifying  OTC  drugs  (21  CFR  330.10). 
Written  comments  on  the  agency's 
economic  impact  determinations  by  May 
15. 1985. 

ADDRESS:  Written  comments,  objections, 
new  data,  or  requests  for  oral  hearing  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62.  56U0  Fibhers  Lane.  Rockville.  MD 
20857. 

FOR  fURTHER  INFORMATION  CONTACT 

William  E.  Cilbertson.  Center  for  Drugs 
and  Biologies  (HFN-210).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-443-^960. 
SUPPtEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  21. 1975  (40 
FR  12902).  FDA  published,  under 
S  330.10(a)(6)  (21  CFR  330.10(a)(6)).  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC 
laxative,  antidiarrheal.  emetic,  and 
antiemetic  drug  products,  together  with 


the  recommendations  of  the  Advisory 
Review  Panel  on  OTC  Laxative. 
Antidiarrheal,  Emetic,  and  Antiemetic 
Drug  Products,  which  was  the  advisory 
review  panel  responsible  for  evaluating 
data  on  the  active  ingredients  in  these 
drug  classes.  Interested  persons  were 
invited  to  submit  comments  by  June  19. 
1975.  Reply  comments  in  response  to 
comments  filed  in  the  initial  comment 
period  could  be  submitted  by  luly  19, 
1975. 

In  a  notice  published  in  the  Federal 
Register  of  March  21, 1980  (45  FR  18398). 
the  agency  advised  that  it  had  reopened 
the  administrative  record  of  OTC 
laxative  drug  products  to  allow  for 
consideration  of  data  and  information 
that  had  been  Hied  in  the  Dockets 
Management  Branch  after  the  date  the 
administrative  record  previously  had 
officially  closed.  The  agency  concluded 
that  any  new  data  and  information  Hied 
prior  to  March  21, 1980  should  be 
available  to  the  agency  in  developing  a 
proposed  regulation  in  the  form  of  a 
tentative  Hnal  monograph. 

In  accordance  with  S  33O.10(a)(10).  the 
data  and  information  considered  by  the 
Panel  were  put  on  public  display  in  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration 
(address  above),  after  deletion  of  a 
small  amount  of  trade  secret 
information.  Data  and  information 
received  after  the  administrative  record 
was  reopened  have  also  been  put  on 
display  in  the  Dockets  Management 
Branch. 

In  response  to  the  advance  notice  of 
proposed  rulemaking,  comments  were 
received  from  44  drug  manfacturers.  2 
trade  associations.  3  consumers.  1  State 
government,  and  1  university.  Copies  of 
the  comments  received  are  also  on 
public  display  in  the  Dockets 
Management  Branch. 

The  advance  notice  of  proposed 
rulemaking,  which  was  published  in  the 
Federal  Register  on  March  21, 1975  (40 
FR  12902).  was  designated  as  a 
"proposed  monograph"  in  order  to 
conform  to  terminology  used  in  the  OTC 
drug  review  regulations  (21  CFR  330.10). 
Similarly,  the  present  document  is 
designated  in  the  OTC  drug  review 
regulations  as  a  "tentative  fmal 
monograph."  Its  legal  status,  however,  is 
that  of  a  proposed  rule.  In  this  tentative 
final  monograph  (proposed  rule)  to 
establish  Part  334  (21  CFR  Part  334). 
FDA  states  for  the  first  time  its  position 
on  the  establishment  of  a  monograph  for 
OTC  laxative  drug  products.  Final 
agency  action  on  laxative  drug  products 
will  occur  with  the  publication  at  a 
future  date  of  a  final  monograph,  which 
will  be  a  final  rule  establishing  a 


monograph  for  OTC  laxative  drug 
products. 

This  proposal  constitutes  FDA's 
tentative  adoption  of  the  Panel's 
conclusions  and  recommendations  on 
OTC  laxative  drug  products  as  modified 
on  the  basis  of  the  comments  received 
and  the  agency's  independent 
evaluation  of  the  Panel's  report. 
Modifications  have  been  made  for 
clarity  and  regulatory  accuracy  and  to 
reflect  new  information.  Such  new 
information  has  been  placed  on  file  in 
the  Dockets  Management  Branch 
(address  above).  These  modifications 
are  reflected  in  the  following  summary 
of  the  comments  and  FDA's  responses  to 
them. 

The  OTC  procedural  regulations  (21 
CFR  330.10)  have  been  revised  to 
conform  to  the  decision  in  Cutler  v. 
Kennedy.  475  F.  Supp.  838  (D.DC.  1979). 
(See  the  Federal  Register  of  September 
29. 1981;  46  FR  47730.)  The  Court  in 
Cutler  held  that  the  OTC  drug  review 
regulations  were  unlawful  to  the  extent 
that  they  authorized  the  marketing  of 
Category  III  drugs  after  a  final 
monograph  had  been  established. 
Accordingly,  this  provision  has  been 
deleted  from  the  regulations,  which  now 
provide  that  any  testing  necessary  to 
resolve  the  safety  or  effectiveness  issues 
that  formerly  resulted  in  a  Category  III 
classification,  and  submission  to  FDA  of 
the  results  of  that  testing  or  any  other 
data,  must  be  done  during  the  OTC  drug 
rulemaking  process  before  the 
establishment  of  a  final  monograph. 

Although  it  was  not  required  to  do  so 
under  Cutler.  FDA  will  no  longer  use  the 
terms  "Category  I"  (generally  recognized 
as  safe  and  effective  and  not 
misbranded),  "Category  11"  (not 
generally  recognized  as  safe  and 
effective  or  misbranded).  and  "Category 
III"  (available  data  are  insufficient  to 
classify  as  safe  and  effective,  and 
further  testing  is  required]  at  the  final 
monograph  stage,  but  will  use  instead 
the  terms  "monograph  conditions"  (old 
Category  I)  and  "nonmonograph 
conditions"  (old  Categories  II  and  III). 
This  document  retains  the  concepts  of 
Categories  I.  II,  and  III  at  the  tentative 
final  monograph  stage. 

The  agency  advises  that  the 
conditions  under  which  the  drug 
products  that  are  subject  to  this 
monograph  would  be  generally 
recognized  as  safe  and  effective  and  not 
misbranded  (monograph  conditions)  will 
be  effective  12  months  after  the  date  of 
publication  of  the  final  monograph  in  the 
Federal  Register.  On  or  after  that  date, 
no  OTC  drug  products  that  are  subject 
to  the  monograph  and  that  contain 
nonmonograph  conditions,  i.e.. 
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conditions  that  would  cause  the  drug  to 
be  not  generally  recognized  as  safe  and 
effective  or  to  be  misbranded,  may  be 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
commerce  unless  they  are  the  subject  of 
an  approved  new  drug  application 
(NDA).  Further,  any  OTC  drug  products 
subject  to  this  monograph  that  are 
repackaged  or  relabeled  after  the 
effective  dale  of  the  monograph  must  be 
in  coiBpliance  with  the  monograph 
regardless  of  the  date  the  product  was 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
commerce.  Manufacturers  are 
encouraged  to  comply  voluntarily  with 
the  monograph  at  the  earliest  possible 
date. 

In  the  advance  notice  of  proposed 
rulemaking  for  OTC  laxative  drug 
products  (published  in  the  Federal 
Register  of  March  21, 1975;  40  FR  12902), 
the  agency  suggested  that  the  conditions 
included  in  the  monograph  (Category  I) 
be  effective  30  days  after  the  date  of 
publication  of  the  final  monograph  in  the 
Federal  Register  and  that  the  conditions 
excluded  from  the  monograph  (Categorj' 
II)  be  eliminated  from  OTC  drug 
products  effective  6  months  after  the 
date  of  publication  of  the  final 
monograph,  regardless  of  whether 
further  testing  was  undertaken  to  justify 
their  future  use.  Experience  has  shown 
that  relabeling  of  products  covered  by 
the  monograph  is  necessary  in  order  for 
manfacturers  to  comply  with  the 
monograph.  New  labels  containing  the 
monograph  labeling  have  to  be  written, 
ordered,  received,  and  incorporated  into 
the  manufacturing  process.  The  agency 
has  determined  that  it  is  impractical  to 
expect  new  labeling  to  be  in  effect  30 
days  after  the  date  of  publication  of  the 
final  monograph.  Experiences  has 
shown  also  that  if  the  deadline  for 
relabeling  is  too  short,  tbe  agency  is 
burdened  with  extension  requests  and 
related  paperwork. 

In  addition,  some  products  will  have 
to  be  reformulated  to  comply  with  the 
monograph.  Reformulation  often 
involves  the  need  to  do  stability  testing 
on  the  new  product.  An  accelerated 
aging  process  may  be  used  to  test  a  new- 
formulation:  however,  if  the  stability 
testing  is  not  successful,  and  if  further 
reformulation  is  required,  there  could  be 
a  further  delay  in  having  a  new  product 
available  for  manufacture. 

The  agency  wishes  to  establish  a 
reasonable  period  of  time  for  relabeling 
and  reformulation  in  order  to  avoid  an 
unnecessary  disruption  of  the 
marketplace  that  could  not  only  result  in 
economic  loss,  but  also  interfere  with 
consumers'  access  to  safe  and  effective 


drug  products.  Therefore,  the  agency  is 
proposing  that  the  final  monograph  be 
effective  12  months  after  the  date  of  its 
publication  in  the  Federal  Register.  The 
agency  believes  that  within  12  months 
after  the  date  of  publication  most 
manufacturers  can  order  new  labeling 
and  reformulate  their  products  and  have 
them  in  compliance  in  the  marketplacey 
However,  if  the  agency  determines  that 
any  labeling  for  a  condition  included  in 
the  final  monograph  should  be 
implemented  sooner,  a  shorter  deadline 
may  be  established.  Similarly,  if  a  safety 
problem  is  identified  for  a  particular 
nonmograph  condition,  a  shorter 
deadline  may  be  set  for  removal  of  that 
condition  from  OTC  drug  products. 

All  "OTC  Volumes"  cited  throughout 
this  document  refer  to  the  submissions 
made  by  interested  persons  pursuant  to 
the  call-for-data  notice  published  in  the 
Federal  Register  of  February  8, 1973  (38 
FR  3614)  or  to  additional  information 
that  has  come  to  the  agency's  attention 
since  publication  of  the  advance  notice 
of  proposed  rulemaking.  The  volumes 
are  on  public  display  in  the  Dockets 
Management  Branch. 

The  Advisory  Review  Panel  on  OTC 
Laxative.  Antidiarrheal,  Emetic  and 
Antiemetic  Drug  Products  recommended 
that  dioctyl  calcium  sulfosuccinate. 
dioctyl  potassium  sulfosuccinate.  and 
dioctyl  sodium  sulfosuccinate  (docusate 
salts)  be  classified  in  Category  I  as  stool 
softener  laxatives  at  adult  oral  dosages 
of  50  to  360  mg  within  a  24  hour  period 
(see  40  FR  12912).  However,  after  the 
Panel's  report  had  been  submitted.  FDA 
became  aware  of  information  in  animal 
studies  raising  questions  about  the 
Panel's  conclusions  and 
recommendations  for  these  laxative 
ingredients  (Ref.  1). 

The  time  necessary  to  complete  a  full 
review  and  evaluation  of  these  new 
studies  could  result  in  a  considerable 
delay  in  the  publication  of  the  tentative 
final  monograph  for  OTC  laxative  drug 
products.  Accordingly,  the  agency  has 
decided  to  remove  all  discussion  of  the 
safety  and  effectiveness  of  docusate 
salts  from  this  document.  The  agency 
intends  to  publish  a  separate  document 
in  the  Federal  Register  addressing  the 
status  of  these  ingredients. 

Reference 

(1)  Teratology  studies  submitted  to  NDA 
10-586. 

I.  The  Agency's  Tentative  Conclusions 
on  the  Comments 

A.  General  Comments 

1.  Two  comments  contended  that  FDA 
does  not  have  the  authority  to  establish 
substantive  rules. 


The  agency  responded  to  these 
comments  in  paragraph  4  of  the 
preamble  to  the  tentative  final  order  for 
emetic  active  ingredients  which  was 
published  in  the  Federal  Register  of 
September  5, 1978  (43  FR  39544)  and 
reaffirms  that  response. 

2.  Several  comments  urged  a  greater 
role  for  pharmacists  in  the  sale  of  OTC 
drug  products.  One  comment 
recommended  that  OTC  drug  products 
be  available  only  through  pharmacies, 
and  two  suggested  that  any  labeling 
suggesting  consultation  with  a  physician 
should  mention  a  pharmacist  as  an 
alternative. 

The  agency  responded  to  these 
comments  in  paragraph  5  of  the 
preamble  to  the  tentative  final  order  for 
antiemetic  active  ingredients  which  was 
published  in  the  Federal  Register  of  July 
13, 1979  (44  FR  41065)  and  reaffirms  that 
response. 

3.  One  comment  stated  that  the  Panel 
recommendations  violate  the  objectives 
and  philosophy  of  the  OTC  drug  review 
in  that  the  Panel  appeared  to  be  intent 
on  undermining  the  concept  of  self- 
medication  with  OTC  laxatives  and  thai 
it  failed  to  discharge  its  obligations  by 
placing  a  number  of  long  established 
laxative  ingredients  and  laxative 
combinations  in  Category  III. 

The  comment  provided  no  basis  for  its 
statements.  The  Panel's 
recommendations  for  OTC  laxative  drug 
products  are  fully  in  accord  with  the 
objectives  of  the  OTC  drug  review  as 
stated  in  the  applicable  regulations  (21 
CFR  Part  330).  By  placing  laxative 
ingredients  or  cgfiibtnatitms  in  Category 
III,  the  Panel  sifnply  concluded  that  the 
available  data  were  insufficidnt  to 
permit  final  classification  at  th?  time  the 
Panel  reviewed  these  drugs. 

4.  One  comment  objected  to  the 
Panels  recommendation  thaMhe 
quantity  of  each  active  ingredient  be 
stated  in  OTC  drug  product  labeling,  on 
the  basis  that  section  502(e)(1)(A)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  352(e)(1)(A)) 
provides  for  quantitative  ingredient 
labeling  only  for  prescription  drug 
products. 

FDA  responded  to  this  objection  in 
paragraph  1  of  the  preamble  to  the 
tentative  final  order  for  emetic  active 
ingredients  (43  FR  39544)  and  reaffirms 
that  conclusion. 

5.  Several  comments  objected  to  the 
Panel's  recommendation  that  all  inactive 
ingredients  be  listed  on  the  labeling, 
arguing  that  such  a  listing  would  be 
meaningless,  confusing,  and  misleading 
to  most  consumers. 

The  agency  responded  to  these 
comments  in  paragraph  2  of  the 
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preamble  to  the  tentative  final  order  for 
emetic  active  ingredients  (43  FR  39544) 
and  reafHrms  that  response. 

6.  One  comment  noted  that  on  several 
pages  of  the  Panel's  recommended 
monograph  the  abbreviation  "gm"  is 
used  for  gram,  yet  21  CFR  201.62(1) 
(formerly  21  CFR  1.102(d))  states  that  the 
only  abbreviation  that  may  be  used  for 
gram  is  "g". 

The  situation  outlined  in  the  comment 
was  an  editorial  oversight.  The  OTC 
drug  labeling  regulations  cited  in  the 
comment  permit  the  use  of  "g"  as  the 
only  abbreviation  for  gram.  For  clarity, 
metric  units  have  been  fully  written  out 
in  this  tentative  final  monograph. 

B.  General  Comments  on  Laxatives 

7.  One  comment  noted  that  the 
product,  Nature's  Remedy  Candy 
Coated,  had  been  omitted  from  the 
"Data  and  Information  Submissions" 
section  of  the  Panel's  report  (40  FR 
12903)  and  requested  that  this  omission 
be  corrected. 

As  noted  by  the  comment  the  product 
was  inadvertently  omitted  from  the  list 
of  submitted  products,  but  the  product 
was  considered  by  the  Panel  in  reaching 
its  conclusions  on  OTC  laxative  drug 
products. 

8.  A  comment  stated  that  the  Panel 
report  was  generally  "antilaxative"  in 
attitude. 

It  was  the  intent  of  the  Panel  to  set 
forth  reasonable  standards  for  the  use  of 
OTC  laxatives.  The  Panel  believed  that 
many  peopld  have  misconceptions  about 
normal  bowel  function,  particularly  a 
fear  of  dire  consequences  if  the  bowel  is 
not  evacuated  daily.  The  Panel  believed 
that  this  fear  is  unfounded  and  leads  to 
certain  amount  of  unnecessary  use  of 
laxatives. 

9.  Comments  stated  that  the  Panel 
was  confused  on  the  role  of  OTC 
laxative  medicines.  The  comments 
noted  that  it  was  the  Panel's  opinion 
that  simple  constipation  could  be 
corrected  by  a  proper  diet,  and  that 
there  are  few  vaild  indications  for  the 
use  of  laxatives.  The  comments  stated 
that  the  Panel  confused  the  prevention 
and  medical  treatment  of  constipation 
with  its  symptomatic  relief.  Contending 
that  a  consumer  considering  the  use  of 
an  OTC  laxative  is  suffering  from 
constipation  and  is  seeking  relief 
through  self-medication,  the  comments 
stated  that  it  is  not  responsive  to  tell  the 
consumer  how  the  condition  might  have 
been  prevented  by  eating  proper  foods 
oi  drinking  more  fluids.  The  consumer 
simply  wants  a  laxative  that  will  relieve 
the  existing  discomfort  safely  and 
effectively.  The  comments  concluded 
that  this  overview  of  constipation  was 
inappropriate. 


One  of  the  purposes  of  the  Panel's 
general  discussion  was  to  present  a 
broad  view  of  the  problem  of 
constipation.  The  Panel  recognized  that 
prevention  of  a  medical  condition  or 
disease  is  preferable  to  symptomatic 
relief,  and  the  discussion  of  diet, 
adequate  fluid  intake,  and  exercise 
provides  guidance  to  consumers  on  how 
to  avoid  or  reduce  constipation.  The 
Panel  believed,  and  the  agency  agrees, 
that  the  public  ought  to  understand  that 
the  use  of  all  laxatives  should  be 
minimized. 

10.  Comments  stated  that  the  Panel 
went  beyond  its  charter  in  making 
statements  concerning  the  advertising  of 
laxative  products,  and  that  such 
statements  regarding  OTC  laxative 
advertising  were  not  only  based  upon 
inadequate  information,  but  also  were 
highly  inappropriate  for  inclusion  in  a 
scientific  report. 

The  OTC  drug  review  procedures  do 
not  preclude  a  panel  from  expressing  its 
concern  about  OTC  drug  advertising. 
The  Federal  Trade  Commission  (FTC) 
has  the  primary  responsibility  for 
regulating  OTC  drug  advertising.  FDA 
does,  however,  have  the  authority  to 
regulate  OTC  drug  advertising  that 
constitutes  labeling  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act.  Under 
the  act.  a  manufacturer  can  be 
prohibited  from  advertising  a  drug  to 
treat  a  condition  for  which  there  are  no 
adequate  directions  for  use  on  the  label. 
See.  e.g..  United  States  v.  Article  of  Drug 
.  .  .  B-Complex  Cholinos  Capsules.  362 
F.  2d  923  (3d  Cir.  1966):  V.E.  Irons.  Inc.  v. 
United  States.  244  F.  2d  34  (10th  Cir.). 
cert,  denied,  354  U.S.  923  (1957).  In 
addition,  for  an  OTC  drug  to  be 
generally  recognized  as  safe  and 
effective  and  not  misbranded,  the 
advertising  for  the  drug  must  satisfy  the 
FDA  regulations  at  S  330.1(d)  (21  CFR 
330.1(d)).  which  state  that  the 
advertising  may  prescribe,  recommend, 
or  suggest  the  drug's  use  only  under  the 
conditions  stated  in  the  labeling. 

11.  Several  comments  objected  to  the 
Panel's  statement  that  "the  Panel  found 
no  evidence  for  claims  thai  any  laxative 
has  a  particular  advantage  for 
individuals  simply  on  the  basis  of  se^. 
age.  or  other  demographic 
characteristics."  (See  40  FR  12905.)  The 
comments  suggested  that  this  sentence 
should  not  be  interpreted  as  precluding 
a  manufacturer's  directing  a  promotional 
effort  toward  a  particular  demographic 
group  of  potential  users,  and  that  if  a 
product  has  characteristics  that  may  be 
preferred  by  a  significant  portion  of  a 
demographic  group,  then  truthful 
statements  to  that  effect  should  be 
allowed. 


The  agency  agrees  with  the  Panel.  No 
evidence  has  been  presented  to  justify 
labeling  claims  that  any  laxative  has  a 
particular  advantage  for  individuals 
simply  on  the  basis  of  sex.  age,  or  other 
demographic  characteristics.  Nor  is  the 
agency  aware  of  any  characteristics  of 
laxative  products,  e.g..  form,  taste, 
convenience,  relative  mildness,  that  may 
be  preferred  more  by  a  significant 
portion  of  one  demographic  group  than 
another.  Such  characteristics  should  be 
applicable  regardless  of  the  user  of  the 
product  However,  the  agency  has  no 
objection  to  manufacturers  directing  a 
promotional  effort  toward  a  particular 
demographic  group  of  potential  users  as 
long  as  there  is  no  claim  of  a  particular 
advantage  based  on  demographic 
characteristics. 

12.  A  comment  suggested  that  the 
monograph  set  specific  dosages  rather 
than  express  dosage  requirements  in 
terms  of  daily  dose  limits  or  ranges.  The 
Comment  further  contended  that  the 
number  of  dosage  units  that  could  be 
used  to  deliver  the  required  amount  of 
ingredient  did  not  have  to  be  stated  in 
the  monograph.  The  comment  cited  as 
an  example  an  ingredient  whose  daily 
dosage  limit  is  100  milligrams  (mg)  and 
stated  that  a  recommended  dosage  of 
two  50-mg  capsules  once  a  day  could  be 
in  compliance  with  the  monograph,  but 
that  this  specific  dosage  direction  need 
not  be  in  the  monograph. 

Some  of  the  Panels  recommended        » 
dosages  require  clarification.  For 
example,  where  the  Panel  recommended 
a  daily  dose  of  an  ingredient  without  a 
dosage  interval,  the  agency  has  clarified 
this  to  mean  a  single  daily  dose. 

The  monograph  will  not  specify  the 
number  or  typ>e  of  dosage  units,  i.e..  one 
or  more  tablets,  capsules,  teaspoons, 
needed  to  deliver  the  required  amount  of 
an  active  ingredient.  Manufacturers  will 
generally  be  free  to  choose  whether  a 
product  should  deliver  the  necessary 
amount  of  ingredient(s)  in  one  or  more 
dosage  units. 

13.  Comments  stated  that  the  Panel's 
recommended  labeling  requirements 
when  added  to  the  general  labeling 
requirements  for  OTC  drugs,  will  result 
in  a  crowded  and  potentially  confusing 
label  that  could  defeat  its  intended 
purpose  of  informing  the  layman.  Some 
of  the  comments  stated  that  it  would  be 
very  diffioult  to  include  all  of  the 
required  information  on  the  labeling  of 
small  size  packages.  One  comment 
urged  the  Commissioner  to  carefully 
consider  the  need  for  each 
recommended  statemenj  with  a  view  to 
eliminating  or  modifying  the  unessential 
statements. 
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The  labeling  of  an  OTC  drug  must 
contain  information  essential  for  the 
safe  and  effective  use  of  the  drug  by  the 
consumer.  Labeling  should  not  be 
needlessly  crowded  or  confusing  and. 
therefore,  the  agency  has  consolidated 
or  deleted  the  Panel's  recommended 
labeling  wherever  possible.  The  agency 
believes  that  any  additional  labeling 
statements  proposed  for  laxative 
products  will  not  be  so  numerous  as  to 
confuse  the  consumer.  In  addition, 
manufacturers  are  free  to  design  ways 
of  incorporating  all  required  information 
on  the  package  labeling,  e.g..  by  using 
fl.ip  labels  or  redesigning  packages. 

14.  One  comment  objected  to  the 
Panel's  recommended  indication  for 
laxatives  in  proposed  §  334.50(a)(1)  "for 
the  short-term  relief  of  constipation". 
The  comment  argued  that  the  phrase 
"short-term"  duplicates  Ihe  information 
provided  in  proposed  S  834.50(c)(3). 
which  warns  against  using  OTC 
laxatives  for  longer  than  1  week.  The 
comment  also  argued  that  "short-term" 
refers  to  the  period  of  laxative  use  and 
not  to  the  degree  of  effectiveness  of  the 
laxative.  Concluding  thilt  it  was 
inaccurate  and  unnecesjary  to  identify 
laxative  products  for  "short-term,  relief," 
the  comment  recommended  deleting 

"short-term"  from  the  indication. 

The  agency  agrees  that  "short-term" 
should  refer  to  the  period  of  laxative  use 
and  not  to  the  degree  of  effectiveness. 
The  agency  also  agrees  that-the  1-week 
use  limitation  warning  adequately 
defines  the  period  of  time  an  OTC 
laxative  may  be  used.  ThaPanel  utilized 
Ihe  phrase  "short-term"  in  an  attempt  to 
qualify  the  indication  for  OTC  laxatives, 
which  are  intended  for  the  relief  of 
occasional  constipation  and  not  in 
treating  chronic  constipation.  Chronic 
constipation  may  be  a  sign  of  a  serious 
condition  that  requires  diagnosis  and 
treatment  by  a  doctor.  Therefore,  the 
indication  in  the  tentative  final 
monograph  does  not  include  the  phrase 

"short-term."  and  the  indication  is 
revised  to  state  "For  the  relief  of 
occasional  constipation." 

15.  comments  objected  to  the  Panel's 
view  that  the  labeling  claims 

irregularity"  and  "regularity"  are 
misleading.  The  Comments  contended 
that  these  terms  are  readily  understood 
by  the  consumer,  that  they  serve  a 
substitute  for  the  socially  unacceptable 
term  "constipation,"  and  that  there  is 
neither  a  practical  nor  a  legal  basis  for 
banning  their  use. 

The  agency  agrees  with  the  comment 
that  the  term  "irregularity"  should  be 
included  in  the  monograph.  The  term 
has  been  widely  used  in  the  labeling  and 
advertising  of  laxative  drug  products 
and  is  a  term  consumers  readily 


understand.  In  addition,  according  to 
Webster's  New  Collegiate  Dictionary 
(Ref  1)  "irregularity  "  i^  synonymous 
with  the  term  "constipation."  Therefore, 
the  agency  has  no  objection  to  its  use 
and  is  proposing  its  use  in  the  tentative 
final  monograph.  However,  the  agency 
agrees  with  the  Panel  that  the  term 
"regularity"  is  inappropriate  for  use  in 
the  labeling  of  OTC  laxative  drug 
products.  "Regular"  is  defined  as 
recurring  or  functioning  at  fixed  or 
uniform  intervals  (Ref.  1).  When  used  in 
the  context  of  bowel  habits,  the  term 
"regularity"  implies  that  laxatives  are 
necessary  to  maintain  an  acceptable 
frequency  of  bowel  movements.  Because 
there  is  a  normal  range  of  frequency 
from  three  bowel  movements  a  day  to 
three  per  week  (Ref.  2),  "regular '  bowel 
movements  are  not  essential  to  health  or 
well-being.  Therefore,  the  agency  agrees 
with  the  Panel  tiut44iie  term  "regularity" 
is  Category  II. 

References 

(1)  "Webster's  New  Collebi.ite  Dictionary," 
G.  &  C.  Merriam  Co..  Sprinjfield.  MA  1979. 
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16.  A  comment  took  issue  with  the 
following  statements  in  the  Panel's 
report:  "The  Panel  has  no  objection  to 
statements  regarding  the  source  of  the 
laxative  ingredient.  However,  the 
suggestion  that  a  laxative  is  somehow 
'natural'  because  of  its  source  is 
misleading,  because  it  implies  that  the 
product  or  ingredient  is  a  'natural  way' 
to  induce  laxation.  It  is  not  considered 
'natural'  to  take  any  laxative."  The 
comment  argued  that  manufacturers 
should  have  the  right  to  make  truthful 
statements  abouUthe  source  of  their 
products,  i.e.,  that  an  ingredient  is  from 
a  natural  source  if  that  is  the  case.  The 
comment  stated  that  the  determination 
whether  such  a  statement  is  misleading 
must  be  made  within  the  total  context  of 
its  use.  Another  comment  stated  that 
bran-rich  cereals  are  natural  laxatives, 
^nd  their  consumption  is  a  natural  way 
to  provide  the  bulk  in  the  diet  that  is 
necessary  for  normal  laxation. 

The  agency  agrees  that  a 
manufacturer  siiould  be  allowed  to 
make  truthful  statements  in  its  labeling 
about  the  source  of  a  laxative  ingredient 
contained  in  the  product.  If  an 
ingredient  is  in  fact  from  a  natural 
source,  then  there  is  no  reason  why  such 
information  may  not  appear  in  the 
labeling  of  the  product  so  long  as  this 
information  is  not  presented  in  such  a 
way  as  to  imply  that  it  confers  any 
advantage  to  the  product  in  terms  of 
safety  or  effectiveness  or  in  any  way 


encourages  frequent  or  prolonged  use  of 
laxatives.  The  agency  agrees  with  the 
comment  that  a  determination  as  to 
whether  such  a  statement  is  misleading 
must  be  made  within  the  context  of  its 
use.  It  is  the  responsibility  of  the 
manufacturer  to  use  information 
regarding  the  source  of  a  product 
ingredient  in  a  way  that  is  not 
misleading. 

17.  Stating  that  many  laxative 
products  are  prepared  from  unsferilized 
natural  sources  or  contain  ingredients 
that  readily  support  microbiological 
growth,  a  comment  urged  that 
appropriate  safety  tests  for 
contaminants  like  salmonella  and 
staphylococcus  be  required  for  laxative 
drug  products  composed  in  whole  or  in 
part  of  natural  ingredients. 

The  agency  agrees  with  the  comment; 
all  drug  products  should  be  free  from 
microbiological  contamination. 
Manufacturing  guidelines  for  preventing 
microbiological  contamination  are 
covered  by  the  Current  Good 
Manufacturing  Practice  Regulations 
(CGMPR)  (21  CFR  Part  211 ),  and  all  OTC 
drug  products  are  required  to  be 
manufactured  in  compliance  with  these 
regulations.  The  specific  provisions  of 
these  regulations  concerning  the 
prevention  of  microbiological 
contamination  are  contained  in  21  CFR 
211.84(d)(6)  and  211.113. 

18.  A  comment  stated  that  any 
regulation  that  purports  to  ban  truthful 
and  clearly  understood  alternative 
language  in  consumer  labeling  is 
arbitrary  and  capricious,  and  that  such 
limitation  is  not  authorized  by  the 
enabling  statutes.  The  comment  also 
urged  that  statements  describing 
product  attributes  should  not  be 
regulated  by  OTC  drug  monographs. 

During  the  course  of  the  OTC  drug 
review,  the  agency  has  maintained  that 
the  terms  that  may  be  used  in  an  OTC 
drug  product's  labeling  are  limited  to 
those  terms  included  in  a  final  OTC  drug 
monograph.  (This  poPcy  has  become 
known  as  the  "exclusivity  rule.")  The 
agency's  position  has  been  that  it  is 
necessary  to  limit  the  acceptable 
labeling  language  to  that  developed  and 
approved  through  the  OTC  drug  review 
process  in  order  to  ensure  the  proper 
and  safe  use  of  OTC  drugs.  The  agency 
has  never  contended,  however,  that  any 
list  of  terms  developed  during  the  course 
of  the  review  exhausts  all  the 
possibilities  of  terms  that  appropriately 
can  be  used  in  OTC  drug  labeling. 
Suggestions  for  additional  terms  or  for 
other  labeling  changes  may  be 
submitted  as  comments  to  proposed  or 
tentative  final  monographs  within  the 
specified  time  periods  or  through 
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petitions  to  amend  monographs  under 
S  330.10(a)(12).  For  example,  the  labeling 
proposed  in  this  tentative  flnal 
monograph  has  been  expanded  and 
revised  in  response  to  comments 
received. 

During  the  course  of  the  review. 
FDAs  position  on  the  "exclusivity  rule" 
has  been  questioned  many  times  in 
comments  and  objections  filed  in 
response  to  particular  proceedings  and 
in  correspondence  with  the  agency.  The 
agency  has  also  been  asked  by  The 
r*roprietary  Association  to  reconsider  its 
position.  In  a  notice  published  in  the 
Federal  Register  of  )uly  2. 1982  (47  FK 
29002).  FDA  announced  that  a  hearing 
would  be  held  to  assist  the  agency  in 
resolving  this  issue.  On  September  29. 
1982.  FDA  conducted  an  open  public 
forum  at  which  interested  parties 
presented  their  views.  The  forum  was  a 
legislative  type  administrative  hearing 
under  21  CFR  Part  15  that  was  held  in 
response  to  a  request  for  a  hearing  on 
the  tentative  final  monographs  for 
nighttime  sleep-aids  and  stimulants 
(published  in  the  Federal  Register  of 
June  13. 1978:  43  FR  25544).  The  agency's 
decision  on  this  matter  will  be  • 

announced  in  the  Federal  Register 
following  conclusion  of  its  review  of  the 
material  presented  at  the  hearing. 

Claims  concerning  nontherapeutic 
characteristics  of  drugs  ("tastes  good") 
or  those  unrelated  to  the  characteristics 
of  the  drug  itself  ("4  out  of  5  doctors 
recommend  ■)  are  not  dealt  with  in  OTC 
drug  monographs.  Labeling  claims  of 
this  type  are.  however,  subject  to 
regulatory  actions  initiated  under  the 
drug  misbranding  provisions  of  section 
502  of  the  act  (21  U.S.C.  352). 

19.  A  comment  suggested  that 
recommended  §  334.50(a)(1)  be  revised 
to  read.  "The  labeling  shall  identify  the 
product  as  a  laxative  (or  other  term  of 
similar  import)."  and  suggested 
"constipation  remedy"  or  "for  relief  of 
constipation"  as  commonly  understood 
and  truthful  alternatives  that  should  be 
permitted. 

The  OTC  drug  review  program 
establishes  conditions  under  which  OTC 
drugs  are  generally  recognized  as  safe 
and  effective  and  not  misbranded.  Two 
principal  conditions  examined  during 
the  review  are  allowable  ingredients 
and  allowable  labeling.  FDA  has 
determined  that  it  is  not  practical — in 
terms  of  time,  resources,  and  other 
considerations — to  set  standards  for  all 
labeling  found  in  OTC  drug  products. 
Accordingly.  OTC  drug  monographs 
regulate  only  labeling  related  in  a 
significant  way  to  the  safe  and  effective 
use  of  covered  products  by  lay  persons. 
OTC  drug  monographs  establish 
allowable  labeling  for  the  following 


items:  product  statement  of  identity; 
names  of  active  ingredients:  indications 
for  use:  directions  for  use:  warnings 
against  unsafe  use.  side  effects,  and 
adverse  reactions:  and  claims 
concerning  mechanism  of  drug  action. 

The  term  "remedy"  has  been  used  for 
many  years  to  describe  various  OTC 
drug  products.  The  agency  believes  this 
term  is  unrelated  to  the  characteristics 
of  the  drug  in  question  and.  therefore, 
dues  not  relate  in  a  significant  way  to 
the  drug's  safe  and  effective  use. 
Accordingly,  the  term  is  outside  the 
scope  of  the  OTC  drug  review.  Such 
statements  or  terms  will  be  evaluated  by 
the  agency  on  a  product-by-product 
basis,  under  the  provision  of  section  502 
of  the  act  (21  U.S.C.  352)  relating  to 
labeling  that  is  false  or  misleading. 

Moreover,  any  statement  or  term  that 
is  outside  the  scope  of  the  monograph, 
even  though  it  is  truthful  and  not 
misleading,  may  not  appear  in  any 
portion  of  the  labeling  required  by  the 
monograph  and  may  not  detract  from 
such  required  information.  However, 
statements  and  terms  outside  the  scope 
of  the  monograph  may  be  included 
elsewhere  in  the  labeling,  provided  they 
are  not  false  or  misleading. 

The  phrase  "for  relief  of  constipation" 
is  more  appropriately  an  indication  and 
the  agency  is  proposing  the  indication 
"for  relief  of  occasional  constipation"  in 
the  indications  section  of  this  tentative 
final  monograph.  (See  comment  14 
above.) 

20.  A  comment  suggested  that  the 
Panels  defmition  of  laxative,  i.e..  "any 
agent  used  for  the  relief  of 
constipation."  was  too  broad  and  could 
be  misunderstood,  especially  when 
applied  to  stool  softener  and  lubricant 
laxatives.  According  to  the  comment, 
the  term  "laxative  aid"  should  apply  to 
substances  that  act  solely  to  modify  the 
fecal  contents  and  thereby  aid  or 
facilitate  a  laxative  response:  while  the 
term  "laxative"  should  apply  only  to 
agents  that  act  upon  the  myoneural 
structures  of  the  intestinal  tract.  The 
comment  concluded  that  the  terms 
"laxative"  and  "laxative  aid"  would 
more  precisely  set  forth  the 
pharmacologic  activity  of  these  different 
drugs. 

The  Panel's  defmition  of  laxative  as 
"any  agent  used  for  the  relief  of 
constipation"  includes  all  of  the  various 
mechanisms  of  action  of  OTC  laxatives. 
The  intended  effect  of  these  products  is 
always  laxation.  even  though  this  effect 
is  achieved  by  different  actions. 
Subdividing  laxative  ingredients  into 
laxative  and  laxative  aids  would  not  be 
helpful  and  could  be  confusing  to  the 
consumer.  The  statements  of  identify, 
e.g.  "bulk-forming."  "stool-softener."  etc. 


which  will  appear  on  the  product's 
labeling,  will  adequately  inform  the 
consumer  as  to  the  product's 
characteristics.  Therefore,  a  change  to 
the  definition  of  laxative  is  unnecessary. 

21.  A  comment  stated  that  it  was  not 
clear  whether  the  labeling  information 
in  the  professional  labeling  section 
(recommended  §  334.80)  is  meant  to 
supplement  the  labeling  required  for  the 
OTC  labeling  of  laxative  products  or  is 
meant  to  be  the  only  information 
required  for  health  professionals.  The 
comment  argued  that  many  warnings  in 
recommended  §§  334.50  through  334.64 
are  unnecessary  for  health 
professionals,  that  recommended 

§  334.80  should  specify  that  only  the 
information  contained  in  the 
professional  labeling  section  need  be 
provided  to  health  professionals,  and 
that  information  such  as  mode  of  action 
and  definitions  should  be  omitted  from 
professional  labeling,  because  health 
professionals  should  understand  this 
information. 

A  similar  issue  was  discussed  in 
comment  56  of  the  preamble  to  the 
Antacid  Tentative  Final  Monograph, 
published  in  the  Federal  Register  of 
November  12. 1973  (38  FR  31264).  There, 
the  agency  stated  that  the  warning 
statements  appearing  on  OTC  products 
should  be  included  in  professional 
labeling.  The  health  professional  needs 
this  information  in  order  to  best  advise 
the  consumer  as  to  the  safe  and 
effective  use  of  laxative  drug  products. 
Thus,  the  agency  tentatively  concludes 
that  labeling  inlended  for  health 
professionals  must  include  all  labeling 
required  for  OTC  products  as  well  as  the 
specialized  professional  labeling.  The 
monograph  has  been  amended 
accordingly. 

22.  A  comment  objected  to  the  Panels 
terms  for  classifying  the  mechanism  of 
action  of  laxatives,  stating  that  these 
terms  are  obsolute.  confusing,  and 
inaccurate.  The  comment  argued  that 
because  most  laxatives  attract  water 
into  the  stool,  a  laxative  should  be 
defined  as  any  substance  that  increases 
water  in  the  stool.  The  comment  further 
argued  that  a  separate  classification  is 
not  needed  for  hyperosmotic,  saline,  or 
stool  softener  laxatives,  and  that 
stimulant  laxatives  do  not  stimulate 
anything,  but  act  as  the  other  laxatives. 
The  comment  suggested  replacing  the 
terms  "stimulant."  "saline." 
"hyperosmotic."  and  "stool  softener." 
which  were  recommended  by  the  Panel 
for  classifying  certain  laxatives,  with 
one  of  the  following  terms: 
"hydrophone"  (to  carry  water), 
"sodium-water  retention."  or  "sodium- 
retention  laxative."  The  comment  stated 


that  these  terms  more  accurately 
describe  the  mechanism  of  action  of  a 
large  group  of  laxatives,  which,  amounts 
to  preventing  sodium  and  water 
absorption  from  the  small  and  large 
intestines.  The  comment  added  that  this 
group  of  laxatives  could  be  subclassified 
into  plant,  synthetic,  or  inorganic 
chemical  groups.  | 

The  comment  offered  no  data  to 
support  a  classiHcation  of  laxatives 
based  on  a  particular  mechanism  of 
action.  Moreover,  the  Panel  stated  that 
the  precise  mechanisms  of  action  of 
laxatives  are  unknown.  With  the 
exception  of  the  term  hyperosmotic,  the 
Panel's' recommended  terms  for 
classifying  laxatives  described  the 
general  ways  in  which  these  laxatives 
work  and  are  understandable  to  most 
consumers.  The  word  "hyperosmotic." 
which  is  applicable  to  only  two  rectal 
Idxativps  (glycerin  and  sorbitol),  is 
probably  not  well  understood  by 
consumers.  Consumers  are  more 
familiar  with  the  dosage  forms  of  these 
ingredients  (enema  and  suppository) 
and  the  action  that  can  be  expected 
from  these  products.  Because  the  word 
hyperosmotic"  is  not  needed  and  might 
be  confusing,  it  will  not  be  required  on 
the  labeling  of  these  dosage  forms.  If 
will,  however,  be  retained  in  the 
monograph  for  classification  purposes 
only.  The  terms  proposed  by  the 
comment  do  not  appear  to  be  more 
accurate  than  those  recommended  by 
the  Panel,  and  a  subclassification  of 
laxative  substances  into  plant, 
synthetic,  and  inorganic  chemcial  groups 
would  not  provide  consumers  with  any 
useful  information.  Therefore,  a 
reclassification  of  laxatives  using 
different  mechanism-of-action 
terminology  does  not  appear  to  be 
warranted  and  will  not  be  proposed  at 
this  time. 

23.  Numerous  comments  disagreed 
with  recommended  S  334..'>0(a)(l).  which 
requires  the  labeling  of  laxatives  to 
contain  a  statement  identifying 
laxatives  based  on  the  action  they  have 
in  the  bowel,  eg.,  "stimulant  laxative," 
"bulk-forming  laxativa"  etc.  The 
comments  argued  that  identifying 
laxatives  by  their  specific  action  is 
meaningless,  confusing,  and  misleading 
to  consumers,  and  "does  not  provide 
any  useful  information. '  Two  of  the 
comments  also  contended  that  requiring 
those  identity  statemettts  in  the  labeling 
would  violate  the  regulatory 
requirement  that  the  identity  statement 
be  "in  terms  that  are  meaningful  to  the 
layman"  and  that  requiring  them  was 
beyond  FDA's  statutory'  authority.  One 
of  the  comments  further  added  that  it 
was  not  clear  whether  recommended 


S  334.50(a)(1)  required  only  the  identity 
statement,  e.g.,  "stimulant  laxative," 
"bulk-forming  laxative,"  etc.  to  appear 
on  the  labeling  or  whether  the 
definitions  of  the  identity  statements, 
contained  in  §  334.3,  were  also  required 
on  the  labeling.  Most  of  the  comments 
recommended  deleting  the  proposed 
identity  statements;  others 
recommended  that  laxatives  be 
identified  simply  as  substances  or 
agents  that  increase  the  bulk  or  water 
content  of  the  stool. 

The  agency  does  not  agree  that  the 
identity  statements  for  laxatives  should 
be  deleted  from  the  monograph. 
Laxatives  relieve  constipation  by 
various  actions,  depending  on  how  a 
specific  ingredient  works  in  the  bowel. 
The  identity  statements,  such  as 
"stimulant  laxative,"  "bulk-forming 
laxative,"  etc.,  proposed  in  §  334.3, 
describe  in  nontechnical  terms  the  effect 
a  particular  laxative  product  will  have 
in  the  bowel  or  on  the  stool.  Such 
information  is  necessary  to  provide 
consumers  with  adequate  directions  for 
using  OTC  laxative  products  safely  and 
effectively,  and  is,  therefore,  within 
FDA's  misbranding  authority  under 
section  502(0(1)  of  the  act  (21  U.S.C. 
352(0(1)). 

There  appears  to  be  no  basis  for 
including  the  definitions  for  each 
identity  statement  in  the  labeling,  as 
originally  recommended  in  the  advance 
notice  of  proposed  rulemaking  in 
§  334.50(a)(1).  The  definitions  will  not 
increase  consumers'  understanding  of  a 
laxative's  activity  nor  provide 
information  that  will  increase  the  safety 
or  effectiveness  of  OTC  laxatives. 
Rather  they  may  complicate  and  confuse 
laxative  labeling.  Therefore,  any 
reference  to  definitions  has  been  deleted 
from  §  334.50(a)(1). 

The  agency  has  also  determined  that 
in  addition  to  needing  to  know  how  a 
laxative  aCtSt  consumers  should  be 
aware  of  hoW~spon  a  laxative  is 
expected  to  work.  Each  type  of  laxative 
will  generally  work  within  a  certain  time 
(Refs.  1  and  2).  For  example,  bulk- 
forming  laxatives  generally  act  within  12 
to  72  hours;  lubricant  laxatives  generally 
act  within  6  to  8  hours.  This  information 
would  increase  a  consumer's  ability  to 
properly  select  and  use  a  particular 
laxative  product.  This  information  will 
also  increase  the  safety  of  laxative 
products  because  consumers  will  be 
more  likely  to  discontinue  using  a 
particular  product  and  seek  professional 
assistance  if  it  does  not  act  within  a 
labeled  time  frame  rather  than 
increasing  the  specified  dosage  beyond 
safe  and  effective  OTC  levels. 


Therefore,  the  agency  is  proposing  in 
the  laxative  tentative  final  monograph, 
under  the  heading  "Indications,"  the 
following  time  frames  within  which  the 
different  types  of  laxatives  are  expected 
to  produce  bowel  movement: 

Bulk  laxatives — 12  to  72  hours 

Hyperosmotic  laxatives — 'A  to  1  hour 

Lubricant  laxatives: 
Oral  dosage  forms — 6  to  8  hours 
Rectal  dosage  forms — 2  to  15  minutes 

Saline  laxatives: 
Oral  dosage  forms — 'A  to  6  hours 
Rectal  dosage  forms — 2  to  15  minutes 

Stimulant  laxatives: 
Oral  dosage  forms — 6  to  12  hours 
Rectal  dosage  forms — 'A  to  1  hour 

Stool  softener  laxatives: 
Oral  dosage  forms — 12  to  72  hours 
Rectal  dosage  forms — 2  to  15  minutes 

Carbon  dioxide-releasing  suppositories — 5  to 
30  minutes 
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24.  A  comment  stated  that  grouping 
pharmacologically  diverse  and  clinically 
contrasting  laxatives  into  single 
categories  has  unfairly  attributed  the 
undesirable  features  of  one  ingredient  to 
all  the  other  ingredients  in  the  group. 
The  comment  argued  that  pharmacologic 
grouping  becomes  arbitrary  when  label 
warnings,  cautions,  and  limits  of  safe 
treatment  are  imposed  for  all  ingredients 
of  the  group  rather  than  on  specific 
ingredients  within  the  group. 

In  the  tentative  final  monograph 
general  warnings  applicable  to  all 
laxative  ingredients  are  supplemented 
by  specific  warnings  for  individual 
ingredients,  thereby  minimizing  the 
possibility  of  unfair  attribution  as 
suggested  in  the  comment.  For  example, 
stimulant  laxatives  must  include  all  the 
applicable  general  warnings  for 
laxatives;  but  bisacodyl,  castor  oil,  and 
phenolphthalein  (individual  stimulant 
laxatives)  must  be  labeled  with 
additional  specific  warnings. 

25.  Several  comments  contended  that 
the  Panel's  recommended  1-week  use 
limitation  warning  (§  334.50(c)(3))  is 
irrational,  arbitrary,  and  unwarranted. 
The  comments  argued  that  the  panel  did 
not  provide  evidence  that  laxatives  are 
harmful  if  taken  for  longer  than  1  week. 
The  comments  also  pointed  out  that  the 
Panel  recognized  that  laxative  therapy 
may  be  necessary  for  longer  than  1 
week  in  some  elderly  persons  and  in 
persons  on  low  fiber  diets.  Some  of  the 
comments  recommended  that  the  1- 
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week  limitation  be  changed  to  a 
"prolonged  use"  limitalion.  Others 
•simply  recommended  deleting  it. 

The  agency  considers  the 
recommended  1-week  limitation  on  the 
use  of  laxatives  to  be  a  necessary 
warning  for  the  safe  use  of  these 
products.  The  comments  provided  no 
data  to  indicate  that  any  other  time 
restriction  would  be  more  appropriate. 
The  suggestion  to  replace  the  proposed 
limitation  with  a  "prolonged  use" 
limitation  is  unacceptable.  "A  prolonged 
use"  limitation  would  be  deHned 
differently  by  different  people:  some 
might  interpret  it  to  mean  1  week,  others 
as  continuous  use  over  a  year  or  longer. 
Constipation  lasting  longer  than  1  week 
could  signify  a  more  serious  condition, 
such  as  deverticular  disease  of  the 
colon,  irritable  bowel,  or  cancer  of  the 
colon.  In  such  cases  it  is  essential  that 
the  person  see  a  doctor  at  the  earliest 
possible  time  so  that  the  condition  can 
be  diagnosed  and  correctly  treated. 
However,  in  some  situations  the  long- 
term  use  of  laxatives  may  be  necessary, 
e.g.,  in  some  elderly  persons  suffering 
from  certain  disease  conditions  and  in 
persons  with  heart  ailments  or  other 
conditions  where  straining  should  be 
avoided.  In  these  cases,  laxative  therapy 
should  be  carried  out  under  the  care  and 
direction  of  a  doctor  so  that  regular 
therapy  can  be  prescribed  and  the 
person's  condition  monitored  regularly. 
Therefore,  the  agency  proposes  to  retain 
the  l-\veck  use  limitation  warning. 

26.  One  comment  suggested  that  the 
defmition  of  "short-term  use"  (i.e..  "use 
of  a  laxative  for  no  longer  than  a  l-week 
period")  in  recommended  S  334.3(k) 
should  be  revised  by  adding  the  word 
"dailj"  after  the  word  "laxative"  to 
define  more  explicitly  "short-term  use." 

The  definition  of  "short-term  use"  in 
5  334.3(k)  as  originally  recommended 
has  been  deleted  in  this  tentative  final 
monograph.  The  use  limitation  warning 
(proposed  §  334./50{b)(3)  of  the 
monograph)  adequately  explains  the 
period  of  "short-term  use:"  therefore  a 
definition  of  "short-term  use"  has  not 
been  included  in  the  monograph. 

27.  Several  comments  stated  that  the 
signal  word  "warning"  is  too  strong  for 
the  types  of  cautionary  statements 
required  for  laxative  products  and 
suggested  that  the  term  "caution"  be 
used  instead.  The  comments  argued  that 
the  word  "warning"  should  be  used  only 
to  highlight  imminent  physical  hazards 
associated  with  normal  storage  or  use  of 
such  consumer  products  as  household 
cleaners,  polishes,  insecticides,  and 
packaging  forms  such  as  aerosols.  The 
comments  suggested  that  the  signal 
word  "  caution"  in  recommended 


SS  334.50.  334.52.  334.54.  334.56.  334.60. 
334.62.  and  334.64. 

Section  502(0(2)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C,  352 
(f)(2)),  states,  in  part,  that  any  drug 
marketed  OTC  must  bear  in  labeUng 
".  .  .  such  adequate  warnings  ...  as 
are  necessary  for  the  protection  of 
users."  Section  33O.10(a)(4(v)  of  the  OTC 
drug  regulations  provides  that  labeling 
of  OTC  drug  products  should  include 
warnings  against  unsafe  use.  side 
effects,  and  adverse  reactions.  .  .  ." 

The  agency  notes  that  historically 
there  has  not  been  a  consistent  usage  of 
the  signal  words  "warning"  and 
"caution"  in  OTC  drug  labeling.  For 
example,  in  §  §  396.20  and  396.21  (21  CFR 
369.20  and  369.21).  which  list  "warning" 
and  "caution"  statements  for  drugs,  the 
signal  words  "warning"  and  "caution" 
are  both  used.  In  some  instances,  either 
of  these  signal  words  is  used  to  convey 
the  same  or  similar  precautionary 
information. 

FDA  has  considered  which  of  these 
signal  words  would  be  most  likely  to 
attract  consumers'  attention  to  that 
information  describing  conditions  under 
which  the  drug  product  should  not  be 
used  or  its  use  should  be  discontinued. 
The  agency  concludes  that  the  signal 
word  "warning"  is  more  likely  to  flag 
potential  dangers  so  that  consumers  will 
read  the  information  being  conveyed. 
Therefore.  FDA  has  determined  that  the 
signal  word  "warning."  rather  than  the 
word  "caution,"  will  be  used  routinely  in 
OTC  drug  labeling  that  is  intended  to 
alert  consumers  to  potential  safety 
problems. 

28.  A  comment  suggested  that  the 
phrase  "this  product"  in  two  of  the 
warnings  recommended  by  the  Panel  in 

§  334.50(c)  (1)  and  (3)  should  be  replaced 
by  "laxatives"  or  "laxative  products".to 
avoid  creating  the  implication  that  these 
warning  statements  are  applicable  only 
to  particular  product.  The  comment 
noted  that  these  warnings  applied 
equally  to  all  laxative  products. 

The  agency  agrees  with  the  comment 
that  these  warnings  apply  to  all  laxative 
products.  Accordmgly.  "laxative 
products"  has  been  used  instead  of  "this 
product"  in  proposed  $  334.50(b)  (1)  and 
(3)  of  the  monograph. 

29.  A  comment  recommended  that  the 
warning  statements  in  recommended 

S  334.50(c)  (2)  and  (3).  "If  you  have 
noticed  a  sudden  change  in  bowel  habits 
that  persists  over  a  period  of  2  weeks, 
consult  a  physician  before  using  a 
laxative."  and  'This  product  should  not 
be  used  for  a  period  of  longer  than  1 
week  except  under  the  advice  and 
supervision  of  a  physician."  should  be 
combined  and  reworded  for  clarity  and 


brevity  as  follows:  "A  laxative  should 
not  be  used  longer  than  1  week,  except 
upon  the  advice  of  a  physician.  If  a 
sudden  change  in  bowel  habits  persists 
longer  tha  14  days,  a  physician  should 
be  consulted." 

The  agency  disagrees  that  these 
specific  warnings  should  be  combined. 
Two  important  and  distinct  issues  are 
identified  in  these  warnings,  and  each 
one  should  be  treated  separately. 
Patients  who  have  noticed  a  change  in 
bowel  habits  that  has  persisted  for  at 
least  2  weeks  are  instructed  not  to  use  a 
laxative  at  all  without  first  consulting  a 
physician.  Patients  who  have  temporary 
constipation  are  warned  not  to  use  the 
product  for  more  than  1  week.  If  at  the 
end  of  that  time  their  bowel  function  has 
not  returned  to  normal,  they  are 
instructed  to  Consult  a  physician. 

30.  A  comment  suggested  that  the 
warning  recommended  by  the  Panel  in 
§  334.50(c)  (2).  "If  you  have  noticed  a 
sudden  change  in  bowel  habits  that 
persists  over  a  period  of  2  weeks, 
consult  a  physician  before  using  a 
laxative."  be  changed  to  allow  1  month 
for  change  in  bowel  habits.  The 
comment  argued  that  2  weeks  is  the 
normal  duration  of  "ordinary  intestinal 
upset."  and  the  warning  with  an  interval 
of  only  2  weeks  would  cause 
unnecessary  apprehension  among  many 
consumers. 

The  agency  disagrees  that  the  2-week 
period  in  this  warning  should  be 
changed  to  1  month.  Changes  in  regular 
bowel  habits  that  persist  for  2  weeks 
may  be  a  sign  of  a  serious  underlying 
medical  illness  that  requires  diagnosis 
and  care  by  a  doctor.  The  comment 
provided  no  data  demonstrating  that 
"ordinary  intestinal  upset"  usually  lasts 
2  weeks  or  any  medical  justification  for 
extending  the  2-week  period  to  1  month. 

31.  A  comment  suggested  that  croton 
seed  oil  ^nd  the  kukula  nut  of  Hawaii 
could  be  investigated  for  their  laxative 
effect. 

This  suggestion  is  outside  the  scope  of 
the  OTC  drug  review  process,  which  is 
intended  to  determine  those  ingredients 
that  are  generally  recognized  as  safe 
and  effective  for  OTC  use.  The  comment 
included  no  data  to  substantiate  the  safe 
and  effective  use  of  these  ingredients  as 
OTC  laxatives  nor  is  the  agency  aware 
of  such  data.  Investigation  of  new 
laxative  agents  is  the  responsibility  of 
the  drug  industry,  not  FDA. 

C.  Comments  on  Bulk-Forming 
Laxatives 

32.  One  comment  objected  to  the 
Panel's  definition  of  a  bulk-forming 
laxative  because  the  comment  was  not 
aware  of  bulk-forming  laxatives 
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increasing  bulk  volume  and  water  cither 
more  or  less  than  other  laxatives. 

The  Panel  defined  a  bulk-forming 
laxative  in  recommended  §  334.3(c)  as 
an  agent  that  promotes  the  evacuation 
of  the  bowel  by  increasing  bulk  volume 
and  water  content  of  the  stools.  In 
defining  other  types  of  laxatives,  e.g.. 
saline  and  hyperosmotic,  the  Panel  did 
not  attempt  to  quantify  the  amount  of 
water  increased  in  the  stool,  but  only 
attempted  to  describe  the  action  that 
occurs.  The  agency  believes  that  the 
Panel's  definition  of  a  bulk-forming 
laxative  is  accurate. 

33.  A  comment  criticized  as  biased 
and  scientifically  unfounded  the  Panel's 
opinion  that  bulk-forming  laxatives  are 
among  the  safest  of  laxatives.  The 
comment  argued  that  the  unsoundness 
and  inconsistency  of  the  Panel's  position 
are  illustrated  by  the  Panels  own 
statement  that  "conclusive  studies 
testing  this  hypothesis  have  not  yet 
appeared".  (See  40  FR  12907.) 

The  Panel,  because  of  its  scientific 
training  and  experience,  had  ample 
expertise  on  which  to  base  an  opinion 
that  bulk-forming  laxatives  are  among 
the  safest  of  laxatives.  The  Panel's 
reasons  for  this  opinion  are  that  bulk- 
forming  laxatives  are  not  generally 
absorbed  from  the  digestive  tract,  and 
that  they  increase  the  frequency  of 
bowel  movements  and  soften  stools  by 
holding  water  in  the  stool.  The  Panel 
cited  bran  as  a  good  bulk-forming 
laxative,  when  accompanied  with 
adequate  fiuid  intake.  The  comment 
offered  no  evidence  to  support  its 
statement  that  the  Panel's  opinion  is 
scientifically  unfounded,  nor  is  the 
agency  aware  of  any  scientific  data 
inconsistent  with  the  Panels  statement. 
The  Panel's  statement  that  "conclusive 
studies  testing  this  hypothesis  have  not 
yet  appeared"  was  taken  out  of  context 
by  the  comment.  This  statement  is  part 
of  the  Panels  comments  on 
relationships  between  intraluminal 
pressure  (p),  tension  of  the  bowel  wall 
(t),  and  the  radius  of  the  bowel  lumen 
(r),  referred  to  as  the  Law  of  LaPlace.  It 
was  this  relationship  (P  =  t/r)  about 
which  the  Panel  stated  that  conclusive 
studies  testing  this  hypothesis  have  not 
yet  appeared. 

34.  Numerous  comments  stated  that 
considering  the  safety  of  bulk-forming 
laxatives  and  their  proven  and  potential 
benefits  for  various  indications,  there  is 
no  rational  basis  for  restricting  their 
unsupervised  use  to  1  week  as 
recommended  by  the  Panel  in 

§  334.50(c)(3)  or  for  characterizing  them 
as  appropriate  only  for  short-term  use  as 
recommended  in  §  334.50(a)(1).  The 
comments  noted  that  these  labeling 
requirements  as  applied  to  bulk-forming 


laxatives  were  not  supported  by  a 
recommendation  in  the  Panel's  report. 
The  comments  also  indicated  that 
dietary  bran  and  other  bulk  laxatives 
are  essentially  food  derivatives  that 
replace  fiber  in  many  diets,  and  as  such 
are  necessarily  fit  for  longer  use. 
Therefore,  the  comments  concluded  that 
bulk-forming  laxatives  should  be  exempt 
from  the  labebng  in  recommended 
§  344.50  (a)(1)  and  (c)(3). 

Some  of  the  ingredients  in  bulk- 
forming  laxative  drug  products, 
especially  those  that  are  present  at 
comparable  levels  in  foods,  may  be 
ingested  for  periods  of  longer  than  1 
week  without  risk  of  untoward  health 
effects.  However,  the  agency  believes 
that  a  decision  that  any  laxative  product 
should  be  used  for  longer  than  1  week 
should  be  made  by  a  doctor. 

As  discussed  in  comment  25  above, 
constipation  lasting  for  longer  than  1 
week  could  be  a  sign  of  a  more  serious 
condition  for  which  proper  diagnosis 
and  treatment  may  be  warranted. 
Therefore,  the  1-week  use  limitation 
warning  will  be  retained  for  bulk- 
forming  laxatives  as  well  as  all  other 
OTC  laxative  dfug  products.  The  agency 
wishes  to  emphasize  however,  that  this 
limitation  is  applicable  only  to  laxative 
drug  products  and  in  no  way  applies  to 
or  is  intended  to  reflect  on  the  safety  of 
any  high  fiber  foods  or  food 
supplements  such  as  bran  or  bran 
cereal. 

35.  Several  comments  pointed  out  that 
when  the  agency  revoked  the  general 
warning  requirement  for  OTC  drugs  in 
21  CFR  330(i).  i.e..  "Warning:  Do  not 
take  this  product  concurrently  with  a 
prescription  drug  except  on  the  advice 
of  a  physician"  (40  FR  11717),  it  stated 
that  a  general  warning  often  goes 
unheeded  and  that  a  specific  statement 
for  a  drug  or  class  of  drugs  will  be  more 
effective.  The  comments  stated  that  the 
Panel's  suggested  warning  in  §  334.52(b) 
for  bulk  laxatives  derived  from  cellulose 
is  virtually  identical  to  this  general 
warning  and  therefore  is  inappropriate. 
One  comment  asked  that  the  reference 
to  prescription  drugs  in  this  warning  be 
replaced  with  the  specific  drugs  that 
have  been  noted  to  react  with  bulk 
laxative  ingredients.  These  drugs  are 
digitalisl  nitrofurantoins  and  salicylates. 
Two  comments  pointed  out  that  the 
Panel  stated  that  the  clinical 
significance  of  the  interaction  between 
cellulose  derivatives  and  these  three 
drugs  has  not  been  established. 
Therefor  J.  the  warning  should  be 
deleted.  In  any  case,  the  comments 
further  suggested  that  when  a  specific 
drug  interaction  precaution  is  justified,  it 
should  be  worded  in  such  a  manner  as 


to  allow  a  physician  to  override  the 
warning. 

The  agency  agrees  tlvt  a  specific 
warning  statement  is  preferable  to  a 
general  statement  when  a  clinically 
significant  adverse  effect  can  be 
attributed  to  a  specific  drug.  However, 
as  the  Panel  stated  in  its  report  (40  FR 
12907).  the  clinical  significance  of  the 
interaction  between  digitalis, 
nitrofurantoins,  and  salicylates  has  not 
been  determined.  Afier  evaluating 
several  references  concerning  the 
reported  interaction  between  these  three 
drugs  and  cellulose  derivatives,  the 
agency  tentatively  concludes  that  these 
data  do  not  warrant  requiring  a  warning 
on  the  OTC  labeling  of  cellulose 
derivative  bulk  laxatives  (Refs.  1.  2.  and 
3).  Johnson  et  al.  (Ref.  1)  and  Kasper  et 
al.  (Ref.  2)  report  that  the  mean  peak 
plasma  concentration  of  digoxin  taknn 
following  a  dietary  fiber,  such  as 
cellulose,  does  not  vary  significantly 
compared  with  digoxin  when  it  is  taken 
alone.  The  time  for  digoxin  to  reach  its 
mean  peak  plasma  concentration  is 
longer  when  digoxin  is  taken  following 
the  ingestion  of  a  dietary  fiber. 
However,  the  clinical  effects  of  the  drug 
are  not  substantially  altered.  Seager 
(Ref.  3)  suggests  a  similar  occurrence 
with  nitrofurantoins.  Because  the 
interaction  between  cellulose 
derivatives  and  other  drugs  does  not 
appear  to  be  clinically  significant,  the 
warning  has  not  been  included  in  this 
tentative  final  monograph. 
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36.  Several  comments  stated  that  the 
phrase  "accompanied  by  adequate 
liquid  intake"  should  be  deleted 
wherever  if  appears  in  recommended 
§  334.10  for  bulk-forming  laxatives,  and 
he  replaced  with  a  specification  of  what 
"adequate"  liquid  intake  is.  namely,  "the 
ingestion  of  a  full  glass  (8  ounces  (oz))  of 
liquid  with  each  dose."  In  conjunction, 
the  comments  requested  that  the 
warnings  in  recommended  §  334.52(a)(1) 
'Drink  a  full  glass  (8  oz)  of  liquid  with 
dose,"  and  in  recommended 
§  334.52(a)(2),  for  products  containing 
karaya  (sterculia  gum).  "Drink  a  full 
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glass  (8  oz)  of  liquid  immediately  with 
each  dose.",  be  deleted  because  these 
wurnings  esseOtl^lly  duplicate  the 
labeling  in  recommended  §  334.10.  The 
comments  also  stated  that  a  direction  to 
drink  liquid  with  each  dose  is  properly 
part  of  the  directions  for  use.  and  is  not 
properly  a  caution. 

The  agency  agrees  with  the 
comments.  The  phrase  "accompanied  by 
adequate  liquid  intake"  in  the  directions 
for  bulk-forming  laxatives  is  revised  to 
read  "Drink  a  full  glass  (8  oz)  of  liquid 
with  each  dose."  Because  the  phrase 
"adequate  liquid  intake "  no  longer 
appears  in  the  labeling,  the  definition  of 
adequate  liquid  intake  in  recommended 
§  334.3t«)  is  unnecessary  and  is  not 
included  in  this  tentative  Hnal 
monograph.  The  warnings  for  bulk- 
fdrming  laxatives  in  recommended 
§  334.52(a|  (Ij  and  (2)  that  advised 
drinking  a  full  gla.ss  of  liquid  with  each 
dose  repeat  the  ial>eling  in  §  334.10.  and 
therefore  a^e  not  included  in  this 
tentative  fin.il  monograph. 

37.  One  comment  questioned  the 
scientific  basis  for  requiring  in  the 
labeling  of  cerlam  laxatives  that  a  full 
glass  |8  oz)  of  water  be  taken  with  each 
tlose.  The  comment  contended  that  the 
reciuiremont  was  unnecessary  because 
th«'  volume  of  fluid  exchanged  across 
the  intestinal  mucosa  far  exceeds  any 
oral  fluid  ingestion. 

1  he  rer  ommendaticm  in  the  F'anels 
report  for  adequate  fluid  intake  applies 
only  to  bulk-forming  laxatives.  It  does 
not  restrict  the  fluid  to  water,  but  calls 
for  the  ingestion  of  a  full  glass  (8  oz)  of 
liquid  with  each  dose  (40  FR  12096).  The 
recommendation  is  part  of  the  labeling 
that  the  Panel  concluded  was  neci-ssary 
for  the  propiT  use  of  bulk-forming 
laxatives  because  esophageal 
oiistrui  tion  has  occurred  when  bulk- 
forming  laxatives  have  been  swallowed 
dry.  and  the  possibility  exists  that  fecal 
impaction  or  intestinal  obstructon  may 
occur  if  adequate  fluid  intake  is  not 
assured.  \o  dal.i  were  submitted  to 
show  that  a  smaller  amount  of  liquid, 
i  e..  less  that  8  oz  of  liquid,  would  be 
suffi<:ient  to  prevent  the  potential 
dangers  described  above. 

.38.  A  comment  recommended  that 
dietary  bran.  su(.h  as  is  found  in  bran- 
rich  reaily-toeat  breakfast  cereals,  be 
specifically  excluded  from  the  proposed 
ri-giilalions.  and  that  continued  sale  and 
promotion  of  bran-rich  breakfast  cereals 
as  mild  laxatives  lie  permitted.  Another 
comment  made  the  statement  that  a 
breakfast  cereal  containing  bran  has  for 
.SO  years  made  laxative  claims,  and  that 
these  claims  were  permissible  as  "old 
drug  claims"  under  Ihe  1938  Food.l^rug. 
and  Cosmetic  Act. 


The  meaning  of  "old  drug  claims" 
mentioned  in  the  comment  is  unclear. 
Presumably,  the  commenler  is  referring 
to  the  "grandfather  clause"  of  the  1938 
act  which  exempts  certain  drugs  from 
regulation  as  "new  drugs"  under  section 
201|p)  of  the  act  (21  U.S.C.  321(p)).  The 
"grandfather  clause"  mentioned  in  the 
comment  would  not  apply,  however, 
unless  the  product  in  question  were  a 
drug.  And.  even  if  such  a  drug  product 
did  fall  within  the  "grandfather  clause" 
with  respect  to  the  products  status  as  a 
new  drug,  the  product  would  remain 
subject  to  the  other  provisions  of  the  act 
that  apply  to  drugs.  Moreover,  to  qualify 
for  the  "grandfather  clause"  a  product's 
labeling  must  have  remained  unchanged 
from  1938  to  the  present  time.  The 
comment  submitted  no  evidence  that  the 
labeling  of  these  products  has  remained 
unchanged  since  1938. 

The  Panel's  reference  to  "dietary 
gran  ■  has  resultffd  in  some  confusion, 
including  the  impression  that  all  high 
fiber  food  products,  such  as  breakfast 
cereals,  would  be  subject  to  regulation 
by  the  OTC  laxative  drug  monograph. 
Bran  cereals  marketed  solely  as  food 
products  are  not  intended  to  be  subject 
to  regulation  by  the  OTC  laxative  drug 
monograph.  Therefore,  "dietary  bran"  is 
not  included  in  this  tentative  final 
monograph.  The  agency  is  aware, 
however,  that  bran  has  been  marketed 
and  labeled  for  use  as  a  laxative. 
Therefore,  "bran"  is  included  in  this 
tentative  final  monograph  for  tho.se 
products  that  are  marketed  as  laxative 
drug  products.  In  order  to  avoid  the 
impression  that  all  high  fiber  food 
products  regardless  of  labeling  would  be 
subject  to  Ihe  monograph,  the  term 
"bran  ".  rather  than  "dietary  bran"  is 
used  in  the  monograph. 

A  product  that  contains  bran  and  that 
makes  a  laxative  claim  is  subject  to 
regulation  as  a  drug.  To  avoid  such 
regulations,  it  need  merely  drop  the 
laxative  claim.  Laxative  claims  on  a 
food  product  such  as  "the  modem 
laxative"'  would  bring  the  food  product 
within  the  definition  of  "drug"  in  section 
201(g)(1)(B)  of  Ihe  act  (21  U.S.C.  321 
(g||l)(B)).  In  the  absence  of  laxative 
claims,  bran  cereals  and  dther  bran 
products  would  be  regulated  as  foods. 
Claims  such  as  "contains  fiber,  which 
provides  bulk  to  Ihe  diet."  or  "food-fiber 
cereal. "  generally  would  be  considered 
to  be  descriptive  statements  of  the 
cereals  food  properties  and  would  not 
be  considered  drug  claims. 

39.  A  comment  contended  that 
breakfast  cereal  containing  dietary  bran 
is  always  consumed  with  milk: 
therefore,  the  "adequate  liquid  intake" 
labeling  in  recommended  §  334.10  is  not 


necessarj'.  The  comment  further  stated 
that  it  is  inappropriate  to  describe  a 
bowl  of  cereal  as  a  "dose."  and 
suggested  that  the  term  "serving""  would 
more  completely  describe  the  form  in 
which  cereal  is  consumed. 

The  required  labeling  statements  for 
bulk-forming  laxative  drug  products  are 
not  intended  for  breakfast  cereals 
containing  dietary  bran  that  are  sold  as 
and  designed  to  be  consumed  as  foods. 
Thus  the  agency  will  not  require  such 
food  products  to  bear  the  required 
labeling  statements  for  bulk-formimg 
laxatives,  including  the  statement  in 
§  334.10  regarding  adequate  liquid 
intake.  However,  as  discussed  in 
comment  38  above,  if  cereal  products 
contain  a  drug  claim  the  product  is  then 
subject  to  being  regulated  as  a  drug  and 
must  then  conform  to  the  monograph. 

40.  A  comment  stated  that  bran-rich 
breakfast  cereals  are  not  drugs,  and 
restrictions  on  advertising  that  are 
appropriate  for  drugs  are  not 
appropriate  for  breakfast  cereals.  The 
comment  slated  that  the  Laxative  Panel 
disapproved  of  any  mention  of  a 
laxative  products  good  taste.  The 
comment  contended  that  bran-rich 
breakfast  cereals  with  a  laxative  claim 
should  not  be  forced  to  discontinue  the 
use  of  "good  taste"  as  an  advertising 
claim. 

As  discussed  in  comment  38  above, 
the  agency  does  not  intend  that  bran 
cereal  food  products  be  subject  to 
regulation  by  the  laxative  monograph. 
The  PaneFs  statements  regarding 
palatability  of  products  concerned  drug 
products.  The  agency  does  not  object  to 
truthful  statements  which  accurately 
reflect  inherent  characteristics  of  a  drug 
product,  but  agrees  with  the  panel  that 
they  should  not  be  used  in  a  manner  to 
support  claims  of  effectiveness  or  to 
promote  frequent  or  continued  use. 

41.  A  comment  stated  that 
recommended  §  334.50(c)  (4).  (5).  and  (6). 
which  pertain  to  the  amount  of  sodium, 
potassium,  and  magnesium  in  the 
maximum  recommended  daily  dose  of  a 
laxative  product,  should  not  be 
applicable  to  bran-rich  cereals.  The 
comment  contended  that  recommended 
§  334  10  indicated  no  upper  dosage 
limitation  for  dietary  bran,  and  as  such, 
recommended  §  334.50(c)  (4).  (5).  and  (6) 
would  be  unworkable.  The  comments 
further  contended  that  sodium  and 
magnesium  labeling  is  covered  by 
nutritional  labeling  under  food 
regulations  and  that  it  would  be 
cumbersome  and  unnecessary  to  have 
comply  with  two  sets  of  labeling  on 
precisely  the  same  elements. 

As  discussed  in  comment  38  above, 
bran-rich  breakfast  cereals  would  be 


Federal  Register  /  Vol.  50.  No.  10  /  Tuesday.  January  15,  1985  /  Proposed  Rules  2133 


subject  to  the  drug  labeling  requirements 
of  the  laxative  monograph  only  if  they 
make  a  laxative  claim.  If  a  product 
makes  a  drug  claim  there  is  no  reason 
why  that  product  should  be  exempt  from 
any  requirements  applicable  to  similar 
drug  products.  If  a  bran  cereal  product 
wishes  to  avoid  drug  labeling 
requirements  it  need  only  avoid  making 
a  leixative  claim. 

42.  One  comment  questioned  whether 
the  water-retaining  properties  of 
polycarbophil,  in  vitro,  have  a 
correlation  with  its  laxative  action. 

The  Panel  presumed  that 
polycarbophil  acts  by  retaining  water 
intraluminally  and  opposing 
dehydration  in  the  bowel.  The 
conclusion  of  effectiveness,  however, 
was  based  on  clinical  studies  that 
demonstrated  that  polycarbophil 
produced  laxation.  At  stated  in  the 
response  to  comment  22,  the  exact 
mechanism  by  which  most  laxative 
agents  produce  laxation  is  unknown. 
Although  knowledge  of  these 
mechanisms  is  desirable,  it  is  not 
essential  to  a  determination  of  safety 
and  effectiveness. 

43.  A  comment  stated  that  it  wanted 
to  clarify  that  native  carrageenan  was 
an  emulsifying  agent  and  not  an  active 
ingredient  of  a  particular  product. 

The  Panel  reviewed  native 
carrageenan  as  an  active  ingredient 
because  it  was  listed  on  the  label  of  a 
product  submitted  for  review.  The  Panel 
believed  that  because  this  ingredient  is  . 
a  hydrocolioid  it  had  potential  as  a  bulk- 
forming  laxative.  However,  because  of 
the  lack  of  effectiveness  data  the  Panel 
placed  this  ingredient  in  Category  III. 
The  agency  agrees  with  the  Panel  that 
additional  data  are  necessary  before 
this  ingredient  can  be  considered  a 
Category  I  laxative  ingredient.  Native 
carrageenan  could  be  used  as  an 
inactive  ingredient  (emulsifying  agent) 
because  this  ingredient  is  widely  used  in 
the  food  industry  as  a  stabilizer  and 
demulcent.  FDA  does  not  object  to 
native  carrageenan  being  included  in 
laxative  products  as  an  inactive 
ingredient.  However,  its  name  should, 
not  be  placed  on  the  label  in  a  manner 
that  would  mislead  the  consumer  into 
thinking  that  it  is  an  active  ingredient. 

44.  One  comment  requested  that 
recommended  S  334.10(b)  "Cellulose 
derivatives."  be  revised  to  include 
o//?/70-cellulose  (powdered  cellulose)  as 
a  Category  I  bulk  laxative.  The  comment 
submitted  data  (Ref.  1)  that,  it  claimed, 
demonstrate  the  safely  and 
effectiveness  of  o/p/jo-cellulose  forOTC 
use  as  a  bulk  laxative. 

After  reviewing  all  of  the  available 
data,  the  agency  believes  that  the  data 
are  inadequate  to  establish  general 


recognition  of  safety  and  effectiveness 
of  o/p/?o-cellulose  as  an  OTC  laxative 
ingredient. 

As  evidenced  by  the  FDA  GRAS  Food 
Ingredient  Report  (FDABF-GRAS-028), 
cellulose  is  generally  recognized  as  a 
safe  ingredient.  /l/p/?o-cellulose 
undoubtedly  has  potential  as  an  OTC 
laxative  ingredient,  as  several 
semisynthetic  celluloses 
(methylcellulose  and  sodium 
carboxymethylcellulose)  are  already 
included  in  the  proposed  monograph  for 
OTC  laxative  drug  products.  However, 
general  recognition  of  effectiveness  has 
not  been  demonstrated  by  the  submitted 
studies.  The  subjects  in  the  submitted 
studies  were  selected  on  the  basis  of 
slowest  transit  times  and  lowest  daily 
fecal  outputs,  and  do  not  meet  the 
definition  of  constipated  subjects 
(persons  with  not  more  than  three 
spontaneous  evacuations  per  week). 
Because  laxatives  are  intended  to 
relieve  constipation,  effectiveness 
cannot  be  established  by  studies  in 
asymptomatic  individuals. 

While  it  could  be  argued  that  alpha- 
cellulose  should  be  included  in  the 
monograph  becausfsrtif  jts  similarity  to 
the  semisynthetic  ^eljiflose  derivatives, 
the  agency  notes  thai  the  dose  of  the 
cellulose  derivatives  recommended  by 
the  Panel  in  the  proposed  monograph  is 
4  to  6  g  whereas  the  dose  used  in  the 
submitted  studies  was  14  g  cellulose 
plus  6  g  pectin.  Although  the  comment 
concludes  that  pectin  is  an  inactive 
ingredient,  the  difference  in  the  dose  of 
the  cellulose  is  not  explained.  Therefore, 
the  agency  concludes  that  a  clinical 
study,  similar  in  design  to  those 
submitted  (but  in  constipated  subjects) 
is  necessary  before  o/pAo-cellulose  can 
be  included  in  the  monograph. 

The  agency's  detailed  comments  and 
evaluation  on  the  data  and  its 
recommendation  for  additional  studies 
are  on  file  in  the  Dockets  Management 
Branch  (Ref.  2).  ' 
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D.  Comments  on  Hyperosmotic 
Laxatives 

45.  Several  comments  requested 
clarification  of  the  dosage  for  glycerin 
suppositories  in  recommended 
§  334.12(a).  One  comment  pointed  out 
that  the  Panel  had  concluded  that 
glycerin  is  safe  in  the  amounts  usually 
used  rectally,  but  then  went  on  to 
establish  a  3  g  suppository  as  the  only 
adult  dose  and  a  1  to  1.5  g  suppository 


dosage  range  for  children  under  6  years 
of  age.  One  comment  stated  that  it  is 
unclear  whether  the  dosage  refers  to  the 
total  weight  of  the  suppository  or  to  the 
weight  of  glycerin  in  each  suppository. 
The  comments  stated  that  marketed 
adult  glycerin  suppositories  range  from  2 
to  3  g  of  glycerin  per  suppositories  range 
from  1  to  1.7  g  of  glycerin  per 
suppository.  The  comments 
recommended  that  the  monograph 
should  more  closely  reflect  what  has 
been  marketed.  One  comment  also  noted 
that  recommended  §  334.12(a)  made  no 
specific  mention  of  dosage  levels  for 
infants  or  for  children  6  to  12  years  of 
age.  The  comment  suggested  that  the 
dosage  be  clarified  by  revising  the 
Panel's  final  sentence  in  §  334.12(a)  to 
read  "Adults  and  children  6  years  or 
older  .  .  ."  and  by  revising  the  second 
sentence  to  read  "Infants  and  children 
under  6  years  of  age  .  .  .  ." 

The  agency  agrees  that  the  dosages 
for  glycerin  suppositories  should  be 
clarified  and  believes  that  the  Panel's 
recommended  dosages  for  glycerin 
suppository  refer  to  the  weight  of  the 
glycerin  in  each  suppository.  Based  on 
the  information  provided  by  the 
comments  and  the  agency's  independent 
survey  of  marketed  glycerin  suppository 
products  (Ref.  1  through  4),  the  agency 
has  determined  that  most  glycerin 
suppositories  are  manufactured  and 
marketed  according  to  "The  United 
States  Pharmacopeia"  (USP) 
specifications,  and  that  adult 
suppositories  contain  between  2  and  3  g 
of  glycerin,  and  children's  suppositories 
contain  between  1  and  1.75  g  of  glycerin. 
The  tentative  final  monograph  reflects 
these  ranges. 

Also,  the  dosages  recommended  by 
the  Panel  in  §  334.12(a)  need  to  be 
revised  to  indicate  that  the  adult  dosage 
range  is  the  same  as  for  children  6  years 
of  age  and  over.  However,  as  discussed 
in  part  II  paragraph  2.  below, 
constipation  in  children  under  2  years  of 
age  should  be  diagnosed  by  a  doctor. 
Therefore,  dosages  for  children  under  2 
years  of  age  are  included  in  the 
monograph  only  under  professional 
labeling. 
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46.  One  commrnt  rocommpndpd  that 
the  warning  for  products  confaintnjj 
gly»:erin  in  ircommended  §  3;i4.54(a)(l|. 
i.e.,  "For  rectal  use  only  and  not  for  oral 
use.  i^rge  doses  of  glycerin  if  taken 
orally  can  lead  to  serious  toxic  effects." 
be  shortened  to  "For  rectal  use  only." 
The  rommeni  stated  that  this  shortened 
strttement  plus  the  mandatory  warning 
in  §  330.1(g).  "In  case  of  accidental 
ingestion,  seek  professional  assistance 
or  contact  a  Poison  Control  Ci-nter 
immediately."  are  sufficient  to  convey 
the  full  intent  of  the  warning,  and  that 
the  other  statements  are  redundant. 

The  agency  agrees  with  the  comment 
and  is  proposing  that  the  warning  read 
"F'or  rectal  use  only.'  Consumers  are 
generally  aware  of  the  mode  of 
administration  of  supposilor\  dosage 
forms.  The  phrase  "for  rectal  use  only" 
is  sufficient  for  those  who  are  unfamiliar 
with  this  dosage  form.  While  i(  is 
unlikely  that  these  products  would  be 
inposted.  the  mandatory  warning  in 
S  3mi(g)  (21  CFR  330.1(gl)  about 
accidental  ingestion  informs  consumers 
of  the  proper  action  to  take  m  case  of 
accidental  ingestion. 

E.  Comments  on  Lubricant  La \uti\vs 

47.  Two  comments  suggested  that  the 
first  phrase  of  the  caution  for  mineral  oil 
in  recommended  §  334.56(a)(1).  "to  be 
taken  only  at  bedtime."  should  be 
deleted  because  this  information  is 
already  provided  in  the  "Directions  for 
use"  in  recommended  §  3,34.14(a). 

Three  other  comments  disagreed  with 
the  wording  of  the  dosage  for  mineral  oil 
emulsion  in  recommended  §  334.14(b) 
which  states.  "Adult  oral  dosage  is  15 
ml.  to  45  mL  of  mineral  oil  component  of 
emulsion  administered  orally  twice 
daily  with  the  first  dofce  taken  on  arising 
and  the  seopnd  dose  taken  at  bedtime 
and  neither  dose  at  mealtimes  .  .  .  ." 
The  comments  argued  that  this  dosage 
statement  could  be  misinterpreted  to 
mean  that  15  to  45  mL  should  be  taken 
twice  daily,  giving  a  maximum  daily 
dose  of  30  to  90  mL.  although  the  Panel 
clearly  meant  15  to  45  mL  to  be  the 
maximum  daily  dose,  to  be  taken  in  two 
equally  divided  doses.  The  comments 
also  pointed  out  that  the  children's 
dosage  statment  in  recommended 
§  334.14(b)  could  be  similarly 
misinterpreted.  One  of  the  comments 
suggested  that  recommended  §  344.14(b) 
be  revised  to  read.  "Adult  oral  dosage  is 
15  mL  to  45  mL  daily  of  mineral  oil 
component  of  emulsion  administered 


orally  twice  daily  in  divided  doses  with 
the  first  dose  taken  on  arising  and  the 
second  dose  taken  at  bedtime  and 
neither  dose  at  mealtimes." 

The  agency  agrees  that  the  warnings, 
dosage,  and  directions  for  use  for  both 
mineral  oil  and  mineral  oi)  emulsion  are 
confusing  and  require  clarification.  The 
difference  in  directions  for  use  between 
mineral  oil  and  mineral  nil  emulsion  is 
not  adequately  justified.  Mineral  oil 
emulsion  is  merely  a  different 
formulation  of  mineral  oil:  mineral  oil  is 
the  active  ingredient  in  mineral  oil 
emulsion.  Therefore,  this  tentative  final 
monograph  provides  for  warnings  and 
directions  for  use  for  mineral  oil  only. 
The  emulsion  formulation  is  not 
included  in  this  tentative  final 
monograph,  although  manufacturers 
may  choose  to  formulate  mineral  oil  as 
either  the  plain  oil  or  as  an  emulsion. 
The  directions  for  use  w  ill  provide  for  a 
minimum  adult  does  of  15  mL  with  a 
total  maximum  daily  dose  of  45  niL.  For 
children  over  6  years  of  age.  the 
minimum  dose  is  5  mL  with  a  maximum 
total  daily  dose  of  15  mL.  Mineral  oil  is 
most  often  taken  at  bedtime,  but 
restricting  it&  administration  to  a 
particular  time  of  day  is  unnecessary 
except  that  it  should  not  be 
administered  with  meals  because  of 
potential  interference  with  the 
absorption  of  fat-soluble  \  itamins. 
Because  some  persons  prefer  to  take 
niineral  oil  in  divided  doses,  the  aj;ency 
is  proposing  that  directions  for  use 
provide  that  products  may  be  labeled  s(j 
that  the  dosage  may  be  administered  in 
either  a  single  daily  dose  or  in  divided 
doses  provided  that  no  dose  is  taken  at 
mealtimes.  The  agency  believes  that 
these  directions  more  accurately  reflect 
the  current  usage  of  mineral  oil. 

48.  Two  comments  objected  to  the 
statement  required  for  mineral  oil 
products  in  recommended  §  334.56|a)(1) 
that  warns  against  the  administration  of 
mineral  oil  "to  pregnant  women,  to 
bedridden  or  aged  patients."  The 
comments  argued  that  the  caution  was 
unwarranted  in  view  of  the  considerable 
body  of  evidence  (Refs.  1  through  b) 
supporting  the  safe  and  effective  use  of 
mineral  oil  in  such  patients  and  in  view 
of  the  general  warning  in  recommended 
§  3.'^.50(c)(3),  which  limits  the  OTC  use 
of  laxative  products  to  1  week.  One  of 
the  comments  argued  that  "since 
difficulties  in  absorbing  vitamins  A.  D. 
E,  and  K  occur  very  rarely  and  then  only 
under  conditions  of  chronic  use  of 
lubricant  laxatives,  the  caution  is  not 
necessary  because  use  is  limited  to  1 
week." 

The  agency  concludes  that  the  studies 
submitted  by  the  comments  (Refs.  1 
through  6)  do  not  support  deleting  the 


statement  in  recommended 
§  :i.'t4.56(a)(l)  that  warns  against  the  use 
of  mineral  oil  by  pregnant  women  and 
bedridden  patients.  Only  one  of  the 
submitted  studies  (Ref.  2]  included 
pregnant  women,  and  no  mineral  oil  was 
administered  in  that  stutlv-  Because  data 
are  lacking  to  support  the  comments' 
argument,  the  agency  concurs  with  the 
Panel  that  lubricant  laxatives  should  not 
he  given  to  pregnant  women.  The  Panel 
pointed  out  that  ingested  mineral  oil 
may  lower  prothrtimbin  levels,  probably 
sect>ndary  to  impaired  vitamin  K 
absorption,  and  therefore  the  regular  use 
of  m>rferal  oil  in  pregnancy  may 
p'yOispose  the  newborn  to  hemorrhagic 
d>feea.se  (40  FR  \2m2]. 

Additionally,  only  one  of  the 
Ri\l>mittt'd  studi«'S  (Ref,  3)  dealt 
exiensively  with  bedridden  patients, 
unu.  again,  no  mineral  oil  was 
acitninistered.  Because  data  arc  again 
lanking  to  support  the  comments' 
argament.  the  agency  concurs  with  the 
Pani'l  that  lubricant  laxatives  should  not 
be  fiven  to  bwlridden  patients  because 
theingested  mineral  oil  may  be 
asperated  and  cause  lipid  pnetmionitis 
(4()|FR  12912).  In  view  of  the  lack  of 
daja.  the  agency  does  not  believe  that 
th^  1-week  limitation  in  recommended 
§  :)U4..'i()((.)i3)  would  assure  the  safe  use 
of  mineral  oil  in  pregnant  women  or 
bedridden  patients. 

The  sther  submitted  studies  (Refs.  1, 
4,  5,  anil  fi)  offer  sufficient  evidence  to 
siipprfrt  the  safe  use  of  lubric;ant 
laxa^ves.  such  as  mineral  oil  by  aged 
patiertts.  The  Panel  was  primarily 
concerned  that  the  absorption  of  a 
number  of  dietary  nutrients,  including 
fat-soluble  vitamins,  may  be  impaired 
by  the  ingestion  of  mineral  oil  during  or 
after  meals.  Labeling  that  directs 
persons  not  to  take  mineral  oil  with 
meals  can  reduce  the  possibility  of 
mineral  oil  interfering  with  the 
absorption  of  vitamins  in  aged  patients. 
iWfu.  the  Panel's  warning  against  the 
u.se  of  mineral  oil  by  the  aged 
apparently  was  based  on  a  concern  that 
aged  patients  have  a  debilitated  or 
"worn  out"  gastrointestinal  tract.  The 
submitted  studies,  however, 
demonstrate  that  the  gastrointestinal 
tr.ict  does  not  "wear  out "  with  agi;  and 
that  clinical  observation  of 
gastrointestinal  problems  in  older 
patients  differs  little  from  younger 
individuals  (Kef.s.  1  and  6).  Based  on 
these  data,  the  agency  believes  that  a 
warning  against  the  use  of  mineral  oil 
laxatives  by  a  particular  group  of  adults 
because  of  their  age  is  unwarranted 
without  further  sound  medical  rationale 
supporting  specific  age  limitations. 
Therefore,  the  agency  has  deleted  the 
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phrase  "or  aged"  from  the  warning 
statement  required  for  mioeral  oil 
products  in  this  tentative  Tinal 
monograph. 

In  addition,  in  the  Federal  Register  of 
December  3. 1982  (47  FR  54750).  the 
agency  published  a  final  rule  amending 
the  general  drug  labeling  provisions  in 
Part  201  (21  CFR  201.63)  to  include  a 
warning  concerning  the  use  by  pregnant 
or  nursing  women  of  OTC  drugs 
intended  for  systemic  absorption.  The 
final  rule  states  that,  where  a  specific 
warning  relating  to  use  during 
pregnancy  or  while  nursing  has  been 
established  for  a  particular  drug  product 
in  an  NDA  or  for  a  product  covered  by 
an  OTC  drug  final  monograph,  the 
specific  warning  shall  be  used  in  place 
of  the  general  warning,  unless  otherwise 
stated  in  the  NDA  or  in  the  final  OTC 
drug  monograph.  While  the  warning 
recommended  by  the  Panel  covers  use  of 
mineral  oil  during  pregnancy,  it  does  not 
refer  to  its  use  by  nursing  mothers. 
Therefore,  the  following  additional 
statement  is  being  proposed  in  this 
tentative  final  monograph  for  mineral 
oil:  "As  with  any  drug,  if  you  are  nursing 
a  baby,  seek  the  advice  of  a  health 
professional  before  using  this  product." 
Accordingly,  in  this  tentative  final 
monograph  the  agency  proposes  tliat  the 
specific  pregnancy  and  nursing 
warnings  discussed  above  for  mineral 
oil  supersede  the  general  warning 
required  under  §  201.63. 
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49.  Two  comments  maintained  that 
the  statement  recommended  for  mineral 
oil  products  in  §  334.56(a)(1)  that  warns 
against  giving  mineral  oil  "to  persons 
having  recent  episodes  of  vomiting  or 
regurgitation,  or  to  persons  having 
abdominal  pain"  is  redundant  and 


duplicates  the  general  warning  for  all 
laxatives  in  recommended  S  334.50(c)(1), 
which  states,  "Do  not  use  this  product 
when  abdominal  pain,  nausea,  or 
vomiting  are  present."  The  comments 
suggested  revising  the  warning  to 
eliminate  the  statement  concerning 
vomiting,  regurgitation,  and  abdominal 
pain  from  the  specific  mineral  oil 
warnings  in  recommended  §  334.56. 

The  agency  agrees  with  the 
comments.  Accordingly,  recommended 
§  334.58  has  been  revised  to  de'.ete  the 
phrase  "to  persons  having  recent 
episodes  of  vomiting  or  regurgitation,  or 
to  persons  having  abdominal  pain." 

50.  One  comment  requested  that  the 
phrase  "except  on  the  advice  of  a 
physician"  be  added  to  the  drug 
interaction  precaution  in  recommended 
S  334.56(a)(2),  i.e.,  "Do  not  take  this 
product  if  you  are  presently  taking  a 
stool  softener  laxative." 

The  agency  agrees  with  the  comment 
that  situations  may  exist  in  which  a 
physician  might  choose  to  use  or 
combine  drugs  for  a  medical  reason.  In 
other  recent  tentative  final  monographs 
the  agency  has  adopted  the  phrase 
"unless  directed  by  a  doctor"  in  place  of 
phrases  such  as  "except  on  the  advice  of 
a  physician."  Accordingly,  the  drug 
interaction  precaution  in  recommended 
S  334.56  has  been  revised  in  the 
tentative  final  monograph  to  read,  "Do 
not  take  this  product  if  you  are  presently 
taking  a  stool  softener  laxative  unless 
directed  by  a  doctor."  The  tentative 
final  monograph  also  includes  the  option 
of  using  either  the  word  "physician"  or 
the  word  "doctor"  in  OTC  laxative 
labeling. 

F.  Comments  on  Saline  Laxatives 

51.  Two  comments  stated  that  the 
warning  for  saline  laxatrves  in 
recommended  S  334.58(a),  which  states. 
"For  occasional  use  only.  Serious  side 
effects  froni  prolonged  use  or 
overdosage  may^ccur,'^  unnecessary 
and  redundant.  The-c^mments  pointed 
out  that  the  general  warning  in 
recommended  §  334.50(c)(3),  which 
states,  "This  product  should  not  be  used 
for  a  period  of  longer  than  1  week 
except  under  the  advice  and  supervision 
of  a  physician,"  restricts  the  prolonged 
use  of  any  laxative.  One  comment 
further  noted  that  the  Panel's  statement 
at  40  FR  12910  that  saline  laxatives 
should  be  restricted  to  occasional  use 
only,  as  serious  electrolyte  disturbances 
have  been  reported  with  their  long-term 
or  daily  use,  is  not  supported  by  any  of 
the  references  cited  by  the  Panel  for 
saline  laxatives.  The  comment 
submitted  a  reference  claiming  to  show 
that  there  is  no  serious  disturbances  to 
the  electrolytic  balance  in  the  blood 


with  the  use  of  a  kit  containing 
magnesium  citrate  (Ref.  1).  The 
comments  concluded  that  there  was  no 
clinical  justification  for  singling  out 
saline  laxatives  such  as  magnesium 
citrate  for  disturbing  electrolyte  balance 
and  recommended  that  §  334.58(a)  be 
deleted  from  the  monograph. 

The  agency  has  reviewed  the  data 
cited  by  the  comment  and  believes  that 
they  do  not  provide  a  basis  for  deleting 
the  warning.  Magnesium  citrate  was 
administered  once  to  each  patient  as 
part  of  a  bowel  cleansing  regimen  in 
preparing  patients  for  barium  x-ray. 
Although  none  of  the  patients 
experienced  any  electrolyte 
disturbances,  the  data  do  not  provide 
information  regarding  the  Panel's 
concerns  about  electrolyte  disturbances 
from  long-term  use  of  saline  laxatives. 
However,  the  general  warning 
recommended  by  the  Panel  in 
§  334.50(c)(3)  restricts  the  use  of  any 
laxative  to  not  longer  than  1  week. 
Therefore,  the  specific  warning  in 
recommended  §  334.58(a)  is  unnecessary 
and  is  not  included  in  the  tentative  final 
monograph. 
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52.  Two  comments  noted  that 
recommended  §  334.16(a)(2)  states  that 
magnesium  citrate  products  may  be 
formulated  in  combinations  with  the 
sequestering  agents,  citric  acid  and 
anhydrous  sodium  citrate,  to  allow 
magnesium  to  be  held  in  solution  as  a 
complex.  The  comments  pointed  out  that 
the  monograph  for  magnesium  citrate 
solution  in  "The  National  Formulary" 
lists  potassium  bicarbonate  in  the  prime 
formula  and  provides  for  sodium 
bicarbonate  as  an  alternate  ingredient 
(Ref.  1).  The  comments  proposed  that 
recommepded  §  334.16(a)(2)  be  revised 
to  permit  the  use  of  potassium  citrate  as 
an  alternate  ingredient  to  sodium  citrate. 

Since  submission  of  the  comment, 
magnesium  citrate  oral  solution  has 
been  added  as  an  official  article  to  the 
USP  (Ref.  2).  The  agency  has  no 
objection  to  the  use  of  different 
sequestering  agents  for  magnesium 
citrate  formulations  because  these 
ingredients  are  not  active  ingredients 
and  do  not  contribute  to  the  laxative 
effect  of  the  product.  The  agency  points 
out  that  the  OTC  drug  review  is 
primarily  an  active,  not  inactive 
ingredient  review.  Inactive  ingredients 
are  not  usually  included  in  the  OTC  dryg 
monographs.  They  must,  however,  meet 
the  requirements  of  §  330.1(e)  (21  CFR 
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330.1(r))  that  they  he  suitable 
ingredients  that  are  safe  and  do  not 
interfere  with  the  effectiveness  of  the 
product.  Because  the  purpose  of  the 
OTC  drug  review  process  is  to 
determine  the  safety  and  effectiveness 
of  OTC  drugs,  the  OTC  advisory  review- 
panels  occasionally  made 
recommendations  with  respect  to 
inactive  ingredients:  these 
recommendations  were  made  to  call 
attention  to  tho.se  inacfive  ingredients 
that  could  potentially  interfere  with  the 
safety  and  effectiveness  of  the  product. 
In  the  case  of  the  inactive  ingredients  in 
magnesium  citrate  solution,  the  agency 
is  unaware  of  any  evidence  to 
demonstrate  that  they  could  potentially 
interfere  with  the  safety  and 
effectiveness  of  the  product.  Therefore, 
the  specific  sequestering  agents  fQr 
magnesium  citrate  solution  which  had 
been  recommended  by  the  Panel  are  not 
included  in  the  tentative  final 
monograph. 
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53.  Two  comments  submitted  a 
number  of  studies  (Refs.  1  through  4)  to 
show  that  one  of  the  major  professional 
uses  of  magnesium  citrate  solution  is  for 
the  preparation  of  the  colon  for  x-ray 
and  endoscopic  examination.  Based  on 
these  studies,  the  comments  requested 
that  recommended  §  334.80  be  ameded 
to  allow  the  following  professional 
labeling  claims  for  magensium  citrate: 
"For  the  preparation  of  the  colon  for  x- 
ray  and  endoscopic  examination."  One 
comment  further  proposed  that  the  claim 
for  use  in  preparation  of  the  patient  for 
surgery"  also  be  allowed. 

The  agency  has  reviewed  the 
submitted  studies  and  believes  there  is 
sufficient  evidence  to  support  the  use  of 
magnesium  citrate  as  part  of  a  bowel 
cleansing  regimen  in  preparing  the 
patient  for  surgery  or  for  preparing  the 
colon  for  x-ray  or  endoscopic 
examination.  However,  none  of  the 
studies  used  magnesium  citrate  solution 
alone  to  evacuate  and  cleanse  the  colon. 
In  each  of  the  studies,  magnesium  citrate 
solution  was  used  with  either  bisacodyl. 
enemas,  overhydration,  or  dietary 
restirctions  as  one  part  of  an  overall 
regimen  in  preparing  the  patients  for 
surgery,  or  preparing  the  colon  for  x-ray 
or  endoscopic  examination. 

Therefore,  the  agency  is  proposing  in 
the  tentative  final  monograph  that  the 
Category  I  professional  labeling  claim 


be  limited  to  the  following:  "For  use  as 
part  of  a  bowel  cleansing  regimen  in 
preparing  the  patient  for  surgery  or  for 
preparing  the  colon  for  x-rf<y  or 
endosopic  examination." 

The  agency's  comnynts  and 
evaluation  on  the  data  are  on  file  in  the 
Dockets  Management  Branch  (Refs.  5 
and  6). 
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54.  One  comment  requested  that 
recommended  §  334.16(b)  be  revised  to 
include  an  infant  dosage  for  milk  of 
magnesia  (magnesium  hydroxide).  The 
comment  pointed  out  that  an  infant 
dosage  for  milk  of  megnesia  was 
submitted  to  the  Panel  for  evaluation, 
but  that  neither  the  Panel's  minutes  nor 
the  preamble  to  the  monograph  reflect 
any  consideration  of  this  issue.  Noting 
that  its  laxative  product,  which  contains 
milk  of  magnesia  and  is  labeled  for  use 
in  infants,  has  been  marketed  for  over  25 
years,  the  comment  argued  that  there  is 
nothing  in  the  medical  literature  that 
would  cast  doubt  upon  the  continued 
use  of  an  infant  dosage  for  milk  of 
magnesia. 

Magnesium  hydroxide  has  been  used 
for  the  relief  of  constipation  in  infants. 
The  available  literature  indicates  that 
the  magnesium  hydroxide  dosage 
generally  recommended  for  infants  is 
0.035  to  0.043  gram  per  kilogram  per 
dose  (Refs.  1  and  2).  However,  as 
discussed  in  part  II.  paragraph  2.  below, 
the  agency  believes  that  constipation  in 
children  under  2  years  of  age  could  be 
indicative  of  a  more  serious  coifdition 
that  should  be  diagnosed  by  a  doctor. 
Therefore,  dosages  for  children  under  2 
years  of  age  are  included  in  the 
tentative  final  monograph  only  under 
professional  labeling. 
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55.  Two  comments  noted  that  the 
daily  dosage  range  for  magnesium 
citrate  as  expressed  in  milliequivalents 
(mEq)  magnesium  ion  is  listed  in  the 
recommended  monograph  as  77  to  126 
mEq  magnesium  ion  in  §  334.16(a)  under 
Subpart  B — Active  Ingredients  and  as  77 
to  141  mEq  magnesium  ion  at  40  PR 
12910.  The  comments  conteded  that  both 
calculations  for  mEq  magnesium  ion 
were  incorrect  and  noted  that  the  mEq 
stated  for  the  magnesium  ion  neither 
conformed  to  the  volume  limits  of  the 
usual  daily  dosage  range  for  magnesium 
citrate  solution,  nor  to  the  magnesium 
oxide  limits,  as  listed  in  the  monograph 
for  magnesium  citrate  solution  in  the 
"National  Formulary"  (Ref.  1).  The 
comments  further  contended  that  the 
upper  limit  of  18  g  for  the  daily  dosage 
range  of  magnesium  citrate 
recommended  in  §  334.16(a)  should  be 
extended  to  25  g  because  the  usual  daily 
dosage  of  magnesium  citrate  solution 
varies  from  200  to  350  mL. 

The  agency  agrees  with  the  comments 
that  the  daily  dosage  range  for 
magnesium  citrate  as  expressed  in  mEq 
magnesium  ion  is  in  error.  However,  the 
agency  does  not  believe  that  there  is  a 
need  to  state  the  dosage  for 
administration  in  milliequivalents 
because  such  information  could  be 
confusing  to  consumers.  The  agency  also 
agrees  that  the  upper  limit  of  the  daily 
dosage  range  of  magnesium  citrate 
should  be  extended  to  25  g.  Based  on 
submissions  to  the  agency,  products 
currently  marketed,  and  other  available 
information,  the  agency  notes  that 
magnesium  citrate,  when  used  as  a 
laxative,  is  usually  formulated  and 
administered  as  an  oral  solution  within 
the  requirements  of  the  USP.  Magnesium 
citrate  oral  solution,  (see  comment  52 
above)  contains  in  each  100  mL.  5.8  to 
7.1  g  of  magnesium  citrate  equivalent  to 
not  less  than  1.55  g  and  not  more  than 
1.9  g  of  magnesium  oxide  (Ref.  2).  The 
usual  daily  dosage  for  magnesium 
citrate  oral  solution  is  200  to  350  mL. 
Bused  on  the  lower  and  higher  limits  of 
the  amount  of  magnesium  citrate  in  100 
mL  of  solution,  the  usual  daily  dosage 
would  contain  11.6  to  24.8  g  of 
magnesium  citrate.  The  agency  is 
expanding  the  dosage  range  for 
magnesium  citrate  for  use  as  a  laxative 
from  11  to  18  g  to  11  to  25  g  to  be 
compatible  with  the  USP  requirements. 
Therefore,  the  following  directions  for 
use  are  included  in  the  tentative  final 
monograph  for  magnesium  citrate: 
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"Adults  and  children  12  years  of  age  and 
over:  oral  dosage  is  11  to  25  grams. 
Children  6  to  under  12  years  of  age:  oral 
dosage  is  5.5  to  12.5  grams.  Children  2  to 
under  6  years  of  age:  oral  dosage  is  2.7 
to  6.25  grams.  The  dose  may  be  taken  as 
a  single  daily  dose  or  in  divided  doses. 
Children  under  2  years  of  age:  consult  a 
doctor." 

References  i 

(1)  "The  National  FormJlary."  14fh  Ed.. 
American  Pharmaceutical  Association, 
Washington,  pp.  389-390, 1975. 

(2)  'The  United  States  (%iarmacopHia 
Ed..  United  States  Pharmacopeial 
Convention.  Inc.,  Rockville.  MD.  pp.  439-460, 
1980. 


20th 


objec 


56.  Four  comments  objected  to  the 
phrase  "taken  in  dividend  doses"  in  the 
total  daily  dosage  for  magnesium  citrate 
in  recommended  §  334.16(a)  and  for 
magnesiim  hydroxide  m  recommended 
§  334.iri(bj.  Several  of  the  comments 
stated  that  the  phrase  "in  divided 
doses  '  is  not  applicable  to  the 
administration  of  magnesium  citrate  and 
magnesium  hydroxide  because  these 
laxative  ingredients  are  usually 
administered  in  single  doses,  that  is, 
"once  daily  or  at  bedtime,  or  as  directed 
by  a  physician."  One  of  the  comments 
pointed  out  that  magnesium  citrate 
solution  is  packaged  in  a  single-dose 
container  and  each  unit  cannot  be  used 
more  than  once.  Another  comment 
stated  that  magnesium  hydroxide  when 
used  as  an  antacid  is  given  in  divided 
doses,  but  when  used  as  a  lax.-)tive  is 
given  as  a  larger  single  dose.  The 
comments  pointed  out  that,  in  the 
absence  of  safety  or  effectiveness 
questions,  there  is  no  reason  to  prohibit 
a  single-dose  administration  of  these 
ingredients.  Some  of  the  comments 
requested  that  the  dosage  regimen 
permit  both  single  and  divided  dosage 
directions.  Others  suggested  a  single 
dosage,  once  daily  or  at  bedtime,  or  as 
directed  by  a  physiciaa 

Magnesium  salts,  magnesium  citrate, 
magnesium  hydroxide,  and  magnesium 
sulfate  when  used  as  laxatives  are 
generally  administered  as  a  single  dose 
once  per  day  (Refs.  1,  2,  and  3).  The 
agency  is  not  aware  of  any  evidence 
contradicting  the  safety  or  effectiveness 
of  these  laxative  ingredients  when  the 
recommended  total  daily  dosage  is 
administered  either  in  a  single  dose 
once  per  day  or  in  divided  doses. 
Therefore,  the  tentative  final  monograph 
provides  for  both  single  daily  doses  or 
divided  doses  of  the  magnesium  salts. 
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1'  57.  Three  comments  requested  a        ' 
revision  of  recommended  §  334.58(b), 
which  provides  for  storage  of 
piagnesium  citrate  solution  in  a  cold 
place  (refrigerator  temperature)  to  retard 
decomposition.  The  comments  pointed 
out  that  this  statement  was  appropriate 
•for  magnesium  citrate  solution  prior  to 
the  modification  of  the  manufacturing 
process  in  which  a  pasteurization  step 
was  introduced.  The  comments  further 
pointed  out  that  the  requirements  in  the 
"National  Formulary"  for  magnesium 
citrate  solution  call  for  storage  at 
controlled  room  temperature  or  in  a  cool 
place  (Ref.  1).  Therefore,  the  comments 
requested  that  §  334.58(b)  either  be 
deleted  or  replaced  with  the  storage 
statement  in  the  "National  Formulary '. 
Magnesium  citrate  in  oral  solution  is 
an  official  article  in  the  USP  (Ref.  2). 
Therefore,  the  agency  agrees  that  the 
storage  conditions  for  magnesium  citrate 
in  oral  solution  should  conform  to  the 
current  official  compendium,  which 
requires  storage  at  controlled  room     r 
temperature  or  in  a  cool  place.  The  USP 
defines  "controlled  room  temperature" 
as  between  59  and  86  *F  (15  and  30    C) 
and  "cool  place"  as  between  46  and  59 
'F  and  (8  and  15    C)  (Ref.  2).  Therefore, 
this  tentative  final  monograph  states 
that  magnesium  citrate  when  formulated 
in  oral  solution  should  be  stored  at 
temperatures  between  46  and  86    F  (8 
and  30  "C). 
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i    58.  One.comment  submitted  a  number 
of  references  (Ref.  1)  to  show  that  the 
phosphate  salts  administered  either 
orally  or  rectally  are  useful  therapy  for 
preparing  the  colon  for  x-ray, 
endoscopic  examination,  and  for 
preparing  the  bowel  for  surgery.  The 
comment  requested  that  recommended 
§  334.80(a),  which  contains  the 
professional  labeling  for  products 
containing  phosphate  salts,  be  amended 
to  allow  the  claim  "For  use  in 
preparation  of  the  patient  for  surgery  or 
for  preparation  of  the  colon  for  x-ray 


and  endoscopic  examination."  In      • 
addition,  the  comment  requested  that 
the  upper  limits  for  the  daily  dosage 
range  for  orally  administered  sodium 
biphosphate  and  sodium  phosphate  in 
recommended  §  334.16(d)  be  expanded 
from  19.2  g  to  21.3  g  for  sodium 
biphosphate  and  from  7.2  g  to  8  g  for 
sodium  phosphate  for  these  professional 
labeling  indications. 

The  agency  reviewed  the  submitted 
studies  and  agrees  with  the  comment 
that  phosphate  salts  are  useful  therapy 
for  use  in  preparation  of  the  colon  for  x- 
day  and  endoscopic  examination  or  for 
the  preparation  of  the  patient  for 
surgery.  However,  in  most  of  the 
submitted  studies  phosphate  salts  were 
not  used  alone,  but  were  used  as  part  of 
an  overall  bowel  cleansing  regimen, 
which  included  overhydration,  dietary 
restrictions,  and/or  other  laxative 
agents.  Accordingly,  the  professional 
labeling  section  of  the  monograph  for 
phosphate  salts,  has  been  amended  to 
include  the  following  indication:  "For 
use  as  part  of  a  bowel  cleansing  regimen 
in  preparing  the  patient  for  surgery  or 
for  preparing  the  colon  for  x-ray  or 
endoscopic  examination."  Also,  the 
studies  submitted  did  not  contain 
sufficient  data  to  justify  an  increase  in 
the  upper  limit  of  the  dosage  ranges  for 
sodium  phosphate  and  sodium 
biophosphate.  However,  in  this  tentative 
final  monograph  the  agency  is 
expanding  the  dosage  ranges  for 
phosphate  salts  to  be  compatible  with 
the  USP  as  follows:  (1)  Sodium 
phosphate/sodium  biophosphate 
sohition.  Oral  dosage.  Adults  and 
children  12  years  of  age  and  over:  oral 
dosage  is  sodium  phoshpate  3.42  to  7.56 
grams,  and  sodium  biphosphate  9.1  to 
20.2  grams  in  a  single  daily  dose. 
Children  10  to  under  12  years  of  age: 
oral  dosage  is  sodium  phosphate  1.71  to 
3.78  grams  and  sodium  biphosphate  4.5 
to  10.1  grams  in  a  single  daily  dose. 
Children  5  to  under  10  years  of  age:  Oral 
dosage  is  sodium  phosphate  0.86  to  1.89 
grams  and  sodium  biphosphate  2.2  to 
5.05  grams  in  a  single  daily  dose. 
Children  under  5  years  of  age:  consult  a 
doctor.  Enema  dosage.  Adults  and 
children  12  years  of  age  and  over: 
enema  dosage  is  sodium  phosphate  6.84 
to  7.56  grams  and  sodium  biphosphate 
18.24  to  20.16  grams  in  a  single  daily 
dose.  Children  2  to  under  12  years  of 
age:  enema  dosage  is  sodium  phosphate 
3.42  to  3.78  grams  and  sodium 
biphosphate  9.12  to  10.08  grams  in  a 
single  daily  dose.  Children  under  2  years 
of  age:  consult  a  doctor. 

(2)  Sodium  phosphate.  Adults  and 
children  12  years  of  age  and  over:  oral 
dosage  is  3.42  to  7.56  grams  in  a  single 
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daily  dose.  Children  10  to  under  12  years 
of  age:  oral  dosage  is  1.71  to  3.78  grams 
in  a  single  daily  dose.  Children  5  to 
under  10  years  of  age:  oral  dosage  is  0.86 
to  1.89  grams  in  a  single  daily  dose. 
Children  under  5  years  of  age:  consult  a 
doctor. 

(3)  Sodium  biphosphate.  Adults  and 
children  12  years  of  age  and  over:  oral 
dosage  is  4.5  to  20.2  grams  in  a  single 
daily  dose.  Children  10  to  under  12  years 
of  age:  oral  dosage  is  2.25  to  10.1  grams 
in  a  single  daily  dose.  Children  5  to 
under  10  years  of  age:  oral  dosage  is  1.12 
to  5.05  grams  in  a  single  daily  dose. 
Children  under  5  years  of  age:  consult  a 
doctor. 

The  agency's  comments  and 
evaluation  on  the  data  and  its 
recommendations  are  on  Tile  in  the 
Dockets  Management  Branch  (Ref.  2). 
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59.  One  comment  stated  that  the  usual 
daily  dosages  recommended  for  the 
phosphate  salts  (disodium  phosphate, 
sodium  phosphate,  sodium  biphosphate. 
and  monosodium  phosphate)  as  stated 
in  the  table  at  40  FR  12911  and  in 
recommended  §  334.16(d)  are  unclear 
because  disodium  phosphate  and 
monosodium  phosphate  are  synonyms 
for  sodium  phosphate  USP  and  sodium 
biphosphate  USP,  respectively.  The 
comment  recommended  that  the  names 
monosodium  phosphate  and  disodium 
phosphate,  along  with  their 
corresponding  dosages,  be  deleted.  The 
comment  suggested  that  the  monograph 
state  that  only  the  USP  names,  with  the 
designated  chemical  formulas  and 
molecular  weights  for  sodium  phosphate 
and  sodium  biphosphate.  be  allowed  in 
all  labeling  to  avoid  error  in  interpreting 
which  salt  is  meant.  Another  comment 
stated  that  the  milliequivalents 
expressed  for  the  ionization  products  of 
the  phosphate  salts  should  have  been 
calculated  for  the  products  resulting 
from  ionization  in  aqueous  solution,  as 
would  be  ingested  by  the  consumer, 
rather  than  the  phosphate  ion  species 
released  by  alkaline  degradation. 

The  agency  agrees  with  the  comment 
that  the  names  and  the  dosages  for  the 
phosphate  salts  as  stated  at  40  FR  12911 
and  in  recommended  §  334.16(d)  and 
S  334.35(a)  are  confusing.  Disodium 
phosphate  and  monosodium  phosphate 
are  synonyms  for  sodium  phosphate  and 
sodium  biphosphate.  respectively. 
However,  only  the  ofHcial  names  of 


these  ingredients,  i.e..  sodium  phosphate 
and  sodium  biphosphate.  need  to  be 
designated  in  the  monograph.  Also, 
because  these  ingedients  are  official 
compendial  articles  there  is  no  need  to 
specify  their  molecular  weight  and 
chemical  formula  in  the  monograph. 

Although  the  agency  agrees  with  the 
comment  that  the  milliequivalents 
expressed  for  the  ionization  of 
phosphate  salts  should  h^ve  been 
calculated  for  the  products  existing  in 
aqueous  solution,  in  this  tentative  final 
monograph  the  agency  states  the  dosage 
in  grams  of  sodium  phosphate  and 
sodium  biphosphate.  (See  comment  58 
above.) 

GO.  One  comment  submitted  an 
unpublished  study  in  response  to  the 
Panel's  recommendations  at  40  FR  12919 
for  further  definitive,  well-designed 
studies  to  establish  a  safe  and  effective 
laxative  dose  for  tartaric  acid  and 
tartrate  preparations  (Ref.  1).  The 
comment  stated  that  the  study  supports 
the  safety  of  tartaric  acid  and  tartrate 
preparations  and  supports  reclassifying 
them  from  Category  HI  to  Category  I  for 
use  as  a  laxative. 

The  Panel  recommended  that  the 
usual  daily  dose  of  tartrate  preparations 
when  used  as  laxatives  (5  to  10  g)  was 
probably  safe,  but  that  additional  data 
were  necessary  to  justify  an  increase  in 
the  total  daily  dose  beyond  10  g.  The 
submitted  study  was  designed  to 
determine  the  extent  of  absorption  and 
metabolism  of  sodium  '*C-tartrate  in  the 
rat  and  in  humans  and  to  study 
quantitatively  the  effect  of  tartrate 
ingestion  upon  the  acid-base  status  in 
humans.  From  the  results  in  one  phase 
of  the  study,  consisting  of  the 
administration  of  sodium  "C-DZ,-tartrate 
orally  and  parenterally  to  humans  and 
rats,  intestinal  absorption  was 
calculated  as  18  percent  of  the  dose  in 
humans  and  81  percent  in  rats,  of  which 
the  greater  portion  in  both  humans  (14 
percent)  and  rats  (70  percent)  was 
excreted  in  the  urine.  Because  the  'X^- 
labeled  tartrate  was  excreted  as 
respiratory  carbon  dioxide  to  a  greater 
extent  after  oral  than  parenteral 
administration,  the  authors  concluded 
that  the  main  site  of  tartrate  metabolism 
is  in  the  intestine.  Studies  measuring 
tartrate  metabolism  and  carbon  dioxide 
liberation  from  intestinal  bacteria 
confirmed  this  conclusion.  In  the  acid- 
base  studies,  one  subject  was  given  24  g 
and  another  30  g  per  day  of  unlabeled 
sodium  /.-tartrate.  The  authors  found  no 
evidence  of  renal  toxfcity  in  the  two 
subjects  as  assessed  by  maintenance  of 
normal  creatinine  clearance  and  the 
absence  of  proteinuria.  However,  the 
authors  indicated,  based  on  the  weight 
of  the  stools  collected,  that  the  laxative 


effect  was  slight  and  questioned  the 
reputation  of  the  tartrates  as  laxatives. 

Although  the  study  provides 
information  to  establish  the  safety  of 
tartrate  preparations  in  the  dosages, 
normally  used  in  OTC  laxative 
formulations,  additional  effectiveness 
data  are  needed  before  tartaric  acid  and 
tartrate  preparations  can  be  generally 
recognized  as  effective  for  oral  use  as 
OTC  laxatives. 

The  agency's  comments  and 
evaluation  on  the  data  and  its 
recommendation  for  additional  studies 
are  on  file  in  the  Dockets  Management 
Branch  (Ref.  2). 
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G.  Comments  on  Stimulant  Laxatives 

61.  One  comment  stated  that  there 
was  ambiguity  in  the  Panel's  definition 
of  "stimulant  laxative"  in  recommended 
§  334.3(1).  which  states.  "An  agent  that 
promotes  bowel  movement  by  one  of 
more  direct  actions  on  the  intestine." 
because  this  definition  could 
conceivably  be  interpreted  to  include 
every  clinically  active  laxative  agenL 
According  to  the  comment,  saline  and 
hyperosmotic  laxatives  would  be 
included  within  the  definition  because 
they  act  directly  on  the  intestine  by 
increasing  intestinal  water  content, 
thereljy  promoting  bowel  movement: 
bulk  laxatives  would  be  included 
because  they  increase  motor  activity  of 
the  colon  through  pressure  stimulation 
by  increasing  intestinal  bulk  and  water 
content.  The  lubricant  laxatives  would 
also  be  included  because  they  exert  one 
of  more  direct  actions  on  th'e  intestine 
by  coating  the  intestinal  wall  to 
lubricate  the  passage  of  the  intestinal 
contents.  The  comment  recommended 
that  stimulant  laxative  be  defined  as 
"an  agent  that  promotes  bowel 
movement  by  increasing  peristalsis  in 
the  colon  through  direct  stimulation  of 
neuro-muscular  components  of  the 
intestinal  wall."  The  comment 
concluded  that  this  definition  does  not 
include  saline  and  hyperosmotic 
laxatives  which  do  not  increase 
peristaltic  activity  by  direct  neuro- 
muscular stimulation  of  the  colon,  but 
act  through  an  intervening 
pharmacologic  mechanism.  Another 
comment  stated  that  stimulant  laxatives 
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do  not  "stimulate"  anything,  but  act  in 
the  same  manner  as  the  other  laxatives. 

In  defining  stimulant  laxative,  the 
Panel  provided  a  general  definition  that 
it  felt  would  be  applicable  to  all 
stimulant  laxatives.  The  panel 
recognized  that  some  of  the  so-called 
"stimulant  laxatives"  have  recently  ^ 
been  shown  to  promote  laxation  by 
means  other  than  stimulation,  but  the 
exact  mechanism  by  which  they 
promote  laxation  is  not  known  (40  FR 
12906).  Until  the  precise  mechanisms  for 
the  "stimulant  laxativet"  have  been 
deHned.  there  is  sound  basis  for 
changing  the  Panel's  definition. 

62.  One  comment  disagreed  with  the 
Panel's  recommendation  that  all 
stimulant  laxatives  bear  the  class 
warnings  in  recommended  §  334.60(a] 
(1).  (2).  and  (3).  The  comment  argued 
that  the  ingredients  classified  as 
stimulant  laxatives  are  markedly 
different  from  one  another  in  terms  of 
chemical  composition,  clinical 
pharmacology,  and  site  of  intestinal 
action.  These  differences  result  in  wide 
variations  in  therapeutic  response  dnd 
clinical  toxicity  for  the  individual 
ingredients.  The  comment  recommended 
amending  the  warnings  and  caution 
statements  so  that  they  properly  reflect 
the  clinical  use  experience  reported  for 
each  ingredient,  rather  than  have  class 
warnings  for  the  stimulant  laxatives. 

The  agency  agrees  with  the  comment. 
The  class  warnings  for  stimulant 
laxatives  contained  in  recommended 
§  334.60(a)  (1).  (2).  and  (3)  are  not 
included  in  this  tentative  fmal 
monograph.  (See  comments  63.  64.  and 
65  below.)  The  agency  believes  that  the 
general  warnings  for  CTTC  drugs  in 
§  330.1(g)  (21  CFR  330.1(g)).  the  general 
OTC  laxative  warnings  in  recommended 
§  334.50(c),  and  the  ingredient-specific 
warnings  for  bisacodyl  castor  oil.  and 
phenolphthalein,  will  provide  consumers 
with  adequate  warnings  for  the  use  of 
stimulant  laxatives.  The  specific 
warnings  aro  based  on  each  ingredient's 
specific  clinical  pharmacology,  clinical 
toxicity,  and  therapeutic  response.  Thus, 
as  recommended  by  the  comment,  the 
warnings  for  the  stimulant  laxatives  in 
the  tentative  final  monograph  are  now 
limited  to  ingredient-specific  warnings. 

63.  Numberous  comments  objected  to 
the  Panel's  recommended  warning  for 
stimulant  laxatives  in  S  334.60(a)(1), 
which  states,  "Caution:  Prolonged  or 
continued  use  of  this  [woduct  can  lead  to 
laxative  dependency  and  loss  of  normal 
bowel  function."  They  also  objected  to 
the  following  portion  of  the  warning  in 
recommended  §  334.60(a)(2):  "Serious 
side  effects  from  prolonged  use  .  .  .  can 
occur."  Some  of  the  comments  argued 
that  these  warnings  were  unnecessary 


because  the  general  warning  for  alLOTC 
laxative  drugs  in  recommended 
§  334.50(c)(3)  already  warns  that  OTC 
laxatives  should  not  be  used  longer  than 
1  week  excpet  under  the  advice  and 
supervision  of  a  physician.  Therefore, 
according  to  the  comments,  concerns 
about  serious  side  effects,  loss  of  normal 
bowel  function,  and  laxative 
dependency  from  prolonged  use  are  not 
an  issue.  Several  of  the  comments 
argued  that  because  the  Panel  could  not 
define  the  term  "dependency"  (in 
recommended  §  334.60(a)(1)),  the 
warning  should  be  deleted.  Other 
comments  argued  that  the  warnings 
should  not  apply  to  specific  stimulant 
laxatives.  One  comment  cited  23 
references  (Ref.  1)  in  support  of  its 
argument  that  prolonged  use  of 
standardized  senna  during  clinical 
studies  did  not  cause  serious  side  effects 
or  lead  to  laxative  dependency.  One  of 
the  references,  an  article  by  Abraham 
(Ref.  2),  describes  a  method  for  treating 
chronic  constipation  through  the 
prolonged  use  of  seena  with  gradually 
reduced  doses  given  until  regular  bowel 
rhythm  has  been  established  and  the 
need  for  a  laxative  is  eliminated.  The 
comment  argued  that  this  demonstrates 
that  senna  does  not  cause 
"dependency."  Another  comment  cited 
an  article  by  Dreiling.  Fischl,  and 
Fernandez  (Ref.  3)  in  support  of  its 
contention  that  the  prolonged  use  of 
bisacodyl  docs  not  cause  serious  side 
effects.  The  article  reported  a  clinical 
trail  in  which  bisacodyl  was  given  for  as 
long  as  24  weeks  and  in  doses  as  high  as 
20  mg  per  day  without  causing  serious 
side  effects  "from  prolonged  use."  The 
comments  all  recommended  that 
§  334.60(a)(1)  and  the  portion  of 
§  334.60(a)(2)  that  concerns  prolonged 
use.  be  deleted  from  the  monograph. 

The  agency  agrees  with  the  comments 
that  the  warnings  regarding  prolonged 
use  should  be  deleted  from  the 
monograph.  The  warning  in 
recommended  §  334.50(c)(3).  which 
limits  the  use  of  laxative  products  to  not 
longer  than  1  week,  is  sufficient  to  warn 
consumers  against  the  prolonged  use  of 
OTC  laxatives.  The  agency  has  also 
reviewed  the  references  cited  by  the 
comments  and  believes  that 
standardized  senna  concentrate  and 
bisacodyl  used  under  professional 
supervision  do  not  cause  serious  side 
effects  from  prolonged  use  or  lead  to 
laxative  dependency.  Thus,  the  warning 
in  recommended  §  334.60(a)(1),  and  that 
portion  of  the  warning  in  recommended 
§  334.60(a)(2)  concerning  prolonged  use, 
do  not  appear  warranted  for  stimulant 
laxatives  as  a  group  and  are  not 
included  in  this  tentative  final 
monograph. 
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64.  Several  comments  objected  to  the 
.  portion  of  the  warning  in  recommended 

§  334.60(a)(2)  for  stimulant  laxatives 
which  states  that  "Serious  side  effects 
from  .  .  .  overdose  can  occur."  The 
comments  recommended  deleting  this 
portion  of  the  warning  because  it  is 
repetitious  of  the  general  overdose 
warning  for  OTC  drugs  in  §  330.1(g) 
which  states,  "In  case  of  accidental 
overdosage,  seek  professional 
assistance  or  contact  a  poison  control 
center  immediately." 

The  agency  agrees  with  the 
comments.  Therefore,  that  portion  of 
recommended  §  334.60(a)(2)  concerning 
overdose  is  not  included  in  this  tentative 
final  monograph.  In  addition,  the 
remainder  of  the  warning  in 
recommended  §  334.60(a)(2)  concerning 
prolonged  use  is  also  not  included  in 
this  tentative  final  monograph.  (See 
comment  63  above.) 

65.  Several  comments  argued  that  the 
Panel's  recommended  warning  in 

§  334.60(a)(3)  which  states,  "This 
product  should  be  used  only 
occasionally,  but  in  any  event  no  longer 
than  daily  for  1  week,  except  on  the 
advice  of  a  physician,"  is  unnecessary. 
The  comments  pointed  out  th?rt1he 
warning  in  §  334.60(a)(3)  is  nearly 
identical  to  the  general  warning  for  all 
laxative  drugs  in  recommended 
§  334.50(c)(3),  which  states  "This 
product  should  not  be  used  for  a  period 
of  longer  than  1  week  except  under  the 
advice  and  supervision  of  a  physician." 
The  comments  stated  that  the  warning 
in  §  334.60(a)(3)  is  repetitious  and, 
therefore,  should  be  deleted. 

The  agency  agrees  that  the  warnings 
in  recommended  §§  334.60(a)(3)  and 
334.50(c)(3)  provide  similar  information. 
To  eliminate  such  redundancy, 
recommended  §  334.60(a)(3)  is  not 
included  in  this  tentative  final 
monograph. 

66.  A  comment  asked  whether 
danthron  acts  on  the  mucosa  or  the 
intramural  nerve  plexi  and  whether 
there  is  any  possibility  of  nerve  damage. 

Although  the  precise  mechanism  of 
action  of  danthron  is  not  known,  the 
Panel  discussed  both  theories  of 
action — direct  irritant  effect  on  the 
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mucosa  and  stimulation  of  intramural 
nerve  plexi.  The  Panel  noted,  however, 
that  both  theories  lacked  experimental 
connrmation.  The  agency  is  unaware  of 
any  data  supporting  the  possibihty  of 
nerve  damage  when  danthron  is  used  as 
recommended  for  OTC  use  for  no  longer 
than  1  week. 

67.  One  comment  pointed  out  that  the 
dosage  statement  for  danthron  in 
recommended  §  334.18(e)  does  not 
contain  a  pediatric  dosage  and  that  the 
usual  pediatric  dosage  for 
anlhraquinone-type  stimulant  laxatives, 
such  as  danthron.  is  one-half  the  adult 
dosage  for  children  6  to  12  years  of  age 
and  one-fourth  the  adult  dosage  for 
children  1  to  6  years  of  age.  The 
comment  recommended  that  the 
monograph  be  revised  to  include  the 
following  pediatric  dosages  for 
danthron: 

Children  6  to  12  years  of  age:  3t.S  tng  dail> 
Children  1  ta  6  years  of  age:  9.4  lo  37.5  mg 
daily 

The  usual  pediatric  dosages  that  the 
comment  recommends  for  danthron  are 
limited  to  the  senna-type 
anthraquinones.  According  to  Godding 
(Refs.  1  and  2).  Ewe  (Ref.  3).  Thompson 
(Ref.  4).  and  Breimer  and  Baars  (Ref.  5). 
danthron  differs  from  the  senna-type 
anthraquinones  in  that  the  active 
components  of  the  senna-type 
anthraquinones  are  rhein-glycosides 
containing  a  glucose  molecule  which 
■protects"  the  active  components  from 
systemic  absorption.  Thus  the  active 
components  are  not  released  from  the 
glucose  until  they  reach  their  active  site 
in  the  colon.  The  active  components  of 
danthron.  however,  are  "free 
anthraquinones."  which  lack  the  glucose 
molecule  and  are  substantially  absorbed 
systemically  before  reaching  their  active 
site  in  the  colon.  Because  a  considerable 
amount  of  danthron  is  absorbed  before 
reaching  its  site  of  activity,  it  is  less 
effective  than  the  senna-type 
anthraquinones  at  a  given  dose.  Also, 
because  it  is  more  readily  absorbed  into 
the  system  than  the  senna-type 
anthraquinones.  danthron  may  be  more 
systemically  toxic.  Therefore,  the 
proportionate  doses  that  apply  to  the 
senna-type  anthraquinones  cannot  be 
applied  to  pediatric  doses  of  danthron 
without  scientific  data  to  support  the 
safety  and  effectiveness  of  a  specific 
pediatric  dose.  The  comment  did  not 
provide  such  data. 
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68.  One  comment  pointed  out  that  the 
professional  labeling  "for  preparing  the 
colon  for  x-ray  or  endoscopic 
examination"  is  provided  for  some  of 
the  anthraquinones,  but  not  for 
danthron.  The  comment  requested  that 
this  indication  also  apply  to  products 
containing  danthron.  No  data  were 
submitted  to  support  this  request. 

The  senna-type  anthroaquinones  are 
the  only  anthraquinone  ingredients  that 
contain  professional  labeling.  As 
pointed  out  in  comment  67  above, 
danthron  reportedly  is  less  effective 
than  senna  at  a  given  dose  because  its 
active  components  are  substantially 
absorbed  into  the  system  before 
reaching  the  active  site  in  the  colon.  The 
active  components  of  the  senna-type 
anthraquinones  appear  to  be 
"protected"  from  systemic  absorption 
through  their  molecular  structure  which 
includes  a  glucose  molescule.  Data 
demonstrating  that  danthron  is  effective 
for  use  in  "preparing  of  the  colon  for  x- 
ray  or  endoscopic  examination"  are 
necessary  before  the  agency  can  include 
this  professional  indication  for  danthron 
in  the  monograph.  The  comment  did  not 
provide  any  data;  therefore,  this 
indication  is  not  included  in  this 
tentative  final  monograph. 

6f).  Objecting  to  the  classification  of 
senna  as  a  stimulant  laxative,  one 
comment  argued  that  recent  methods  of 
investigation,  described  by  )ones  and 
Codding  (Ref.  1),  indicate  that  laxation 
resulting  from  senna  is  accompanied  by 
the  absence  of  interaluminal  pressure 
and  the  rapid  transport  of  colonic 
contents  which,  according  to  the 
comment,  is  almost  the  reverse  action  of 
stimulation.  The  comment  stated  that 
the  Panel  insisted  on  classifying  senna 
as  a  "stimulant"  as  a  matter  of 
convenience.  The  comment  contended 
that,  although  the  exact  mechanism  of 
action  for  senna  may  not  be  known,  the 
ingredient  should  not  be  classified  "as  a 
matter  of  convenience,"  but  on  the  basis 
of  scientific  information. 

The  Panel  reviewed  the  text  cited  by 
the  comment  (40  FR  12909)  and 
considered  the  mechanism  of  action  for 
senna  discussed  by  the  comment.  The 
Panel  pointed  out  that  these 
mechanisms  lack  experimental 


confirmation.  The  comment  provided  no 
new  data  to  show  that  these 
mechanisms  are  now  accepted  as 
scientifically  sound. 

Chemically,  senna  is  identified  as  an 
anthraquinone  as  are  the  other 
"stimulant"  laxatives  such  as  cascara 
sagrada,  danthron.  etc.  The  major  active 
components  of  the  anthraquinone 
laxatives  are  anthraquinone  glycosides 
(Ref.  2).  Although  the  properties  of  the 
individual  anthraquinone  laxatives  vary 
with  the  precise  type  of  glycoside 
present  and  the  ease  with  which  the 
glycosides  are  released  from  the  original 
molecule  (Ref.  3),  they  are  chemically 
related.  Because  this  chemical 
relationship  is  known  and  the  precise 
mechanism  of  action  is  unknown,  the 
agency  believes  that  th^re  is  little 
justification  for  abandoning  the 
traditional  "stimulant"  classification  as 
used  by  the  Panel, 
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70.  Serveral  comments  questioned  the 
Panel's  recommended  dosages  for  senna 
preparations  in  §  334.18(h).  The 
comment  pointed  out  that  1  mL  senna 
fluid  extract  is  prepared  from  1  g  of 
senna  leaf  powder  and  requested  that 
the  dose  for  senna  fluid  extract  be 
expanded  from  the  2  mL  dose 
recommended  by  the  Panel  to  0.5  to  2 
mL  to  correspond  to  the  recommended 
dose  for  senna  leaf  powder  (40  FR 
12909).  The  comment  also  stated  that 
senna  syrup  is  prepared  from  a  1  to  4 
dilution  of  senna  fluid  extract:  therefore, 
the  dose  for  senna  syrup  should  be  four 
times  that  allowed  for  senna  fluid 
extract.  The  comment  requested 
expanding  the  dosage  for  senna  syrup 
from  the  8  mL  dose  recommended  by  the 
Panel  to  provide  for  a  range  of  2  to  8  mL 
The  comment  also  stated  that  the 
parenthetical  phrase  "(single  dose)" 
following  the  heading  "Senna 
Preparations"  in  the  Panel's 
anthraquinone  dosage  table  at  40  FR 
12909  was  confusing  and  should  be 
clarified.  Another  comment  pointed  out 
that  the  Panel  did  not  provide  for  a 
rectal  dose  of  senna,  even  though  data 
on  a  suppository  containing  senna  pod 
concentrate  were  submiltgdrto  the 
Panel.  The  comment  requested  that  the 
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agency  provide  for  a  suppository  dosage 
form  in  the  monograph,  with  an  adult 
dose  of  0.6  to  1  g  once  or  twice  daily  and 
a  dose  for  children  over  60  pounds  that 
is  one-half  the  adult  dose. 

The  agency  agrees  that  the  Panel's 
recommended  dosages  for  senna 
preparations  are  confusing  and  require 
clarification.  The  available  data, 
including  the  submissions  made  to  the 
Panel  as  well  as  additional  references 
(Refs.  1  through  16).  show  that  it  is 
generally  accepted  that  the  active 
constituent  in  the  various  senna 
preparations  is  sennosides  A  and  B.  In 
many  of  the  submissions  to  the  Panel, 
the  dose  of  the  various  senna 
preparations  was  standardized  to  the 
sennosides  A  and  B  content.  Because 
the  active  constituent  in  the  senna 
compounds  is  sennosides  A  and  B.  the 
agency  is  providing  in  the  tentative  final 
monograph  a  dosage  for  sennosides  A 
and  B  only.  The  allowable  sources  of 
sennosides  A  and  B.  i.e.,  senna,  senna 
pod  concentrate,  and  senna  fruit  extract, 
are  listed  in  the  tentative  final 
monograph,  but  specific  dosages  for 
each  individual  preparation  (e.g..  senna 
syrup,  senna  Huid  extract,  etc..)  are  not 
provided  as  the  Panel  had 
recommended.  Manufacturers  may 
market  their  products  in  the  formulation 
of  their  choice  using  any  of  the 
allowable  sources  of  senna  provided 
that  the  equivalent  dosage  conforms  to 
the  sennosides  A  and  B  dosage  provided 
in  the  tentative  final  monograph. 

In  determining  the  dose  of  sennosides 
A  and  B  to  be  included  in  the 
monograph,  the  agency  found  a  wide 
variation  in  the  single  oral  dose  of  the 
marketed  products,  from  12  mg  up  to  180 
mg  equivalent  sennosides  A  and  B.  The 
single  dose  for  most  of  the  products 
ranged  from  12  to  50  mg  equivalent 
sennosides  A  and  B  with  the  provision 
of  a  repeat  dose  later  in  the  day. 
resulting  in  a  maximum  total  daily  dose 
of  100  mg  equivalent  A  and  B.  The  dose 
for  children  6  to  12  years  of  age  was 
one-half  the  adult  dose  and  for  children 
2  to  6  years  of  age  the  dose  was  one- 
quarter  the  adult  dose.  Because  most  of 
the  marketed  senna  products  fall  within 
the  above  dosage  schedule,  the  tentative 
final  monograph  reflects  this  dosage 
schedule. 

The  agency  is  aware  of  one  product 
with  a  single  adult  dose  of  160  mg 
equivalent  sennosides  A  and  B. 
However,  this  higher  dose  is  not 
intended  for  general  laxative  purposes; 
it  is  used  to  cleanse  te  colon  for  x-ray  or 
endoscopic  examination.  Although  the 
agency  believes  this  higher  dose  product 
may  remain  OTC.  it  is  proposing  that  the 
indication  be  limited  to  the  following: 


"For  use  as  part  of  a  bowel  cleansing 
regimen  in  preparing  the  colon  for  x-ray 
or  endoscopic  examination."  In  addition, 
in  the  tentative  final  monograph  the 
agency  is  proposing  the  following 
warning  for  these  products  in  lieu  of  the 
general  warnings  in  recommended 
§  334.50(c)  (1)  through  (4):  "Do  not  use 
this  product  unless  directed  by  a 
I  doctor." 

The  agency  has  reviewed  the  data 
submitted  on  the  suppository  dosage 
form  of  senna  containing  652  mg  senna 
pod  concentrate  (equivalent  to  30  mg 
'sennosides  A  and  B)  and  concludes  that 
it  is  sufficient  to  establish  general 
recognition  of  safety  and  effectiveness 
as  an  OTC  laxative.  Thirteen  studies  in 
2,289  patients  were  presented  to  support 
the  safety  and  effectiveness  of  this 
preparation.  In  11  studies  the  senna 
suppositories  were  used  alone,  and  in 
the  other  2  studies  they  were  used  as 
part  of  a  bowel  cleansing  regimen  in 
preparing  the  bowel  for  sigmoidoscopy. 
The  suppositories  were  usually  inserted 
once  or  twice  daily.  The  suppositories 
were  shown  to  be  effective  in 
approximately  90  percent  of  the 
patients.  Based  on  these  data  the  agency 
has  included  in  the  tentative  final 
monograph  a  suppository  dosage  form  of 
30  mg  sennosides  A  and  B  to  be  used 
once  or  twice  daily.  Because  none  of  the 
submitted  studies  were  conducted  in 
children,  a  children's  dose  is  not 
included  in  the  monograph  at  this  time. 
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71.  One  comment  suggested  that  the 
adult  oral  dosage  of  cascara  sagrada 
extract  of  200  mg  to  400  mg  daily  in 
recommended  §  334.18(c)(4)  be  changed 
to  permit  a  lower  limit  of  100  mg  to 
conform  with  the  dosage  stated  in  the 
"British  Pharmacopeia". 

The  comment  did  not  submit  any  data 
to  establish  that  100  mg  is  an  effective 
dose  for  cascara  sagrada  extract,  nor 


does  the  "British  Pharmacopeia"  contain 
such  data.  Cascara  sagrada  extract  was 
recognized  in  an  official  United  States 
compendium  (Ref.  1)  at  the  time  of  the 
Panel's  review,  and  the  usual  oral 
dosage  was  stated  as  300  mg.  The  Panel 
expanded  this  dosage  to  permit  a  wider 
range  of  200  to  400  mg  based  on  the  data 
it  reviewed.  The  current  official  United 
States  compendia  do  not  state  a  usual 
dosage  for  cascara  sagrada  extract. 
Therefore,  in  the  absence  of  additional 
data  demonstrating  that  a  dosage  of  100 
mg  of  cascara  sagrada  extract  is 
effective,  the  dosage  is  not  revised  in  the 
tentative  final  monograph. 
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72.  One  comment  suggested  that  the 
phrase  "or  adjust  to  individual . 
requirements"  be  added  to  the  required 
dosage  statements  for  senna.  The 
comment  stated  that  consumers  should 
he  allowed  to  adjust  the  dosage  because 
variations  in  laxative  responses  from 
person  to  person  and  in  the  same  person 
at  different  times  are  well  known.  The 
comment  pointed  out  that  the  Panel 
recognized  that  the  smallest  dose  of  a 
laxative  that  is  effective  is  the  optimal 
dose  to  use  (40  FR  12905)  and  that  Jones 
and  Godding  (Ref.  1)  recognized  that 
sublaxative  doses  of  senna  pod  give 
symptomatic  relief  from  colonic  pain. 
The  comment  concluded  that,  although  a 
dosage  range  is  given  for  some  senna 
ingredients,  individuals  should  be  given 
latitude  to  adjust  their  own  particular 
dose,  e*en  if  it  does  not  fall  within  the 
limits  set  by  the  Panel. 

The  dosage  ranges  and  single  doses 
provided  in  the  monograph  for  senna 
ingredients  are  the  minimum  effective 
dose  and  the  maximum  safe  dose  for 
most  consumers.  This  determination  is 
based  on  a  review  of  the  scientific  data, 
including  the  text  cited  by  the  comment, 
and  marketing  experience  for  the 
ingredients.  A  dose  lower  than  that 
provided  in  the  monograph  may  produce 
a  laxative  effective  in  some  individuals 
and  a  dose  above  the  maximum  may  be 
safe  in  some  individuals.  For  most 
consumers,  however,  decreasing  the 
dose  below  the  minimum  effective  level 
may  not  result  in  effective  laxation,  and 
increasing  the  dose  ab6ve  the  maximum 
safe  dose  may  result  in  the  consumer's 
ingesting  more  drug  than  is  necessary  to 
achieve  laxation,  thus  creating  a  risk  of 
side  effects. 

The  labeling  of  senna  products  will 
contain  directions  for  use  that  refiect  a 
safe  and  effective  dosage.  The  dosage 
range  for  senna  already  takes  into 
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account  the  varying  requirements  of 
some  individuals  and  reflects  safe  and 
effective  upper  and  lower  limits  for  a 
majority  of  consumers.  Therefore,  the 
agency  does  not  believe  that  the  phrase 
"or  adjust  to  individual  reqiiirements"  is 
necessary  in  the  labeling. 
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73.  One  comment  disagreed  with  the 
Panel's  recommended  oral  dosage  and 
directions  for  bisacodyl.  The  comment 
requested  that  the  dose  of  5  to  15  mg  in 
recomru-nded  9  334.18(b)  be  followed 
by  the  phrase  "(usually  10  mg)  •  •  *  ". 
which,  according  to  the  comment,  is  the 
labeled  does  on  a  currently  marketed 
bisacodyl  product  and  which  is 
supported  by  the  bulk  of  the  exi.^ting 
clinical  data.  In  further  support,  the 
I  omment  contended  that  an  article  by 
Wolrott  (Ref.  1)  reported  that  a  dose  of  5 
mg  of  bisacodyl  caused  cramping  and 
failed  to  produce  an  adequate  laxative 
effect  in  some  patients.  One  comment 
disagreed  with  the  Panel's 
recommended  directions  for  taking 
bisacodyl  at  bedtime.  The  comment 
contended  that  there  is  no  clinically 
valid  reason  for  such  a  restriction  and 
that  for  some  consumers,  e.g.. 
housewives,  it  may  be  more  convenient 
to  take  bisacodyl  in  the  morning.  The 
comment  recommended  revising 
§  334.18(b)  accordingly. 

Although  bisacodyl  is  most  often  used 
in  a  dose  of  10  mg.  there  is  no  reason  to 
add  "(usually  10  mg)"  to  the  dosage 
information  contained  in  the  monograph. 
The  Panel  reviewed  data  that  supports 
the  safety  and  effectiveness  of  the  5  to 
15  mg  dosage  range,  and  the  agency 
agrees  with  the  Panel's 
recommendation. 

The  agency  believes  the  comment  has 
misunderstood  the  article  by  Wolcott 
(Ref.  1).  Wolcott  reported  that  only  25  of 
150  patients  required  a  dose  of 
bisacodyl  greater  than  5  mg  while  only  a 
■few  of  the  patents  experienced 
moderate  cramping."  Further,  Wolcott 
studied  chronically  ill  patients  with 
severe  elimination  problems,  and  such 
patients  do  not  represent  a  population 
who  would  normally  take  an  OTC 
laxative  drug  product  without 
professional  supervision. 

The  agency  agrees  that  there  is  no 
clinically  valid  reason  for  restricting  the 
use  of  bisacodyl  to  any  particular  time 
of  day  and  is  not  includiiig  any  such 
reference  in  the  tentative  final 
monograph.  Also,  information  on  the 
labeling  regarding  expected  time  of 
action  (see  comment  23  above)  will 
provide  consumers  with  sufficient 


information  to  choote  the  time  of  day 
for  taking  bisacodyl  that  is  best  suited  to 
their  schedule. 

Reference 

(1)  Wolcott.  LE..  "taxation  in  Patients  with 
Cronic  Disease  Utilizir.j2  Bisacodyl."  Archives 
of  Physical  Mediane  and  Rehabilitation. 
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74.  One  comment  suggested  several 
revisions  in  the  Panel's  recommended 
warnings  for  bisacodyl  in  {  334.60(b). 
The  comment  pointed  out  that  there  are 
two  dosage  forms  of  bisacodyl.  a  rectal 
suppository  and  an  oral  enteric-coated 
tablet,  and  that  some  warnings  apply 
only  to  the  enteric-coated  tablet  and  not 
the  suppository.  Fhe  comment 
recommended  placing  these  warnings 
under  a  section  specifically  intended  for 
bisacodyl  enteric-coated  tablets.  One 
comment  stated  that  the  warning  in 
recommended  %  334.60(b)(2].  which 
warns  against  the  use  of  bisacodyl 
enteric-coated  tablets  in  children  under 
3  years  of  age.  should  be  revised  to 
warn  against  use  in  children  under  6 
years  of  age  except  under  the 

super\  ision  of  a  doctor  because  many 
children  between  3  and  6  years  of  age 
are  not  able  to  swallow  an  enteric- 
coated  tablet  without  chewing  if.  The 
comment  also  pointed  out  that  in  the 
recommended  warning  in  S  334.60fb)(4). 
"This  product  may  cause  abdominal 
discomfort,  faintness.  rectal  burning, 
and  mild  cramps."  "rectal  burning" 
applies  only  to  the  suppository.  The 
comment  suggested  including  the 
complete  warning  for  the  bisacodyl 
suppository  only  and  deleting  the  phrase 
"rectal  burning"  for  the  enteric-coated 
tablet. 

The  agency  agrees  w  ith  the  comment. 
In  the  tentative  final  monograph  the 
warnings  are  separated  into  one  section 
for  the  enteric-coated  tablets  and 
another  for  the  suppository.  The 
tentative  final  monograph  is  also  revised 
to  warn  against  the  use  of  bisacodyl 
enteric-coated  tablets  in  children  under 
6  years  of  age.  unless  directed  by  a 
doctor,  because  children  between  3  and 
6  years  of  age  may  have  difHculty 
swallowing  the  enteric-coated  tablet 
w  ithout  chewing  it.  These  tablets  should 
not  be  chewed  because  gastric  irritation 
may  occur  if  the  enteric  coated  is 
destroyed  (Ref.  1). 

Reference 

(1)  Fingl.  E.,  "laxatives  and  Cathartics."  in 
"The  Pharmacological  Basis  of  Therapeutics". 
5th  Ed.,  edited  by  L.S.  Goodman  and  A. 
Cilman.  Macmillan  Publishing  Co..  New  York, 
pp.  976-986.  1975. 

75.  One  comment  questioned  the 
following  language  in  recommended 
S  334.60(b)(5)  for  products  containing 


bisacodyl:  "Store  in  a  cool  place  at 
temperatures  not  above  86  'F  (30  *C)." 
The  comment  pointed  out  that  FDA  has 
long  recognized  the  USP  definition  of 
"cool"  as  any  temperature  between  46 
and  59  'F  (8  and  15  'C).  The  comment 
stated  that  FDA  should  continue  to  use 
this  definition  and  should  delete  the 
word  "cool"  from  fhe  statement  in 
§  334.60(b)(5).  The  comment  also 
suggested  that  the  Centigrade  equivalent 
required  in  this  statement  be  optional 
because  few  people  in  the  United  States 
relate  e.xclusively  to  Centigrade 
temperatures.  The  comment 
recommended  revising  9  334.60(b)(5)  to 
read.  "Store  at  temperatures  not  greater 
than  86  'F. " 

The  agency  agrees  that  in  view  of  the 
USP  definition  of  the  word  "cool"  (Ref. 
1).  the  word  "cool"  should  be  deleted 
from  the  statement  in  S  334.60(b)(5),  but 
disagrees  that  the  Centigrade  equivalent 
should  be  optional  in  this  statement.  The 
agency,  however,  will  depart  from  fhe 
USP  format  of  using  only  Centigrade 
temperature  by  also  requiring  the 
Fahrenheit  temperature  to  be  stated, 
because  consumers  are  more  familiar 
with  Fahrenheit  temperatures.  In  the 
tentative  final  monograph  the  agency  is 
revising  this  statement  to  read  as 
follows:  "Store  at  temperatures  not 
above  86  T  (30  'C). ' 

Reference 

(1)  'The  United  States  Pharmacopeia."  20th 
Revision.  United  States  Phannacopcial 
Convention.  Inc..  Rockvilie.  MD,  p.  8. 1980. 

76.  One  comment  requested  that  the 
professional  labeling  for  bisacodyl  in 
recommended  \  334.80(f)  be  expanded 
to  include  its  use  in  postoperative  care, 
in  colostomies,  for  chronic  constipation 
and  bowel  retraining,  in  antepartum 
care,  in  preparation  for  delivery,  and  in 
postpartum  care.  The  comment 
submitted  date  (Ref.  1)  which,  if 
claimed,  demonstrates  the  safety  and 
effectiveness  of  bisacodyl  for  these 
professional  uses. 

Based  on  its  evaluation  of  fhe  data 
submitted  and  the  National  Academy  of 
Science/National  Research  Council's 
(NAS/NRC)  drug  efficacy  study  reports 
fur  bisacodyl.  published  in  the  Federal 
Register  of  May  24. 1972  (37  FR  10521). 
the  agency  tentatively  concludes  the 
following: 

Postoperative  care,  antepartum  care, 
preparation  for  delivery,  and  postpartum 
care  are  simply  specific  professional  use 
indications  for  an  effective  laxative.  As 
such,  they  are  acceptable  for  bisacodyl 
professional  labeling.  The  NAS/NRC 
reached  the  same  conclusion  with 
respect  to  these  claims. 
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The  data  do  not  support  the 
professional  use  of  bisacodyl  in 
colostomy  care.  In  this  regard,  only  one 
study  (Ref.  2)  was  submitted.  The  study 
suggests  that  less  irrigation  was 
required  with  bisacodyl.  but  the  study 
was  conducted  using  an  oral  solution  of 
bisacodyl  rather  than  the  currently 
marketed  dosage  forms  of  tablets  and 
suppositories.  In  addition,  the 
presentation  of  the  data  is  rudimentary 
and  the  data  are  too  seriously  deficient 
in  detail  to  permit  a  complete 
evaluation.  This  study  was  also 
reviewed  by  the  NAS/NRC  and  found 
less  than  convincing. 

The  data  do  not  support  a  claim  for 
the  use  of  bisacodyl  in  chronic 
constipation.  The  NAS/NRC  appeared 
to  consider  bisacodyl  effective  for 
chronic  constipation  but  felt  that  the  full 
range  of  possible  toxic  effects  from  long 
continued  use  was  not  fully  known.  A 
study  by  Mandel  and  Silinsky  (Ref.  3) 
showed  bisacodyl  more  effective  than 
glycerin  suppositories  In  a  group  of 
elderly  and  chronically  constipated 
people  but  did  not  address  the  question 
of  chronic  use  of  bisacodyl.  Two 
additional  studies  (Refs.  4  and  5)  tend  to 
support  the  initial  effectiveness  of 
bisacodyl  in  chronic  constipation; 
however,  the  data  are  insufficiently 
characterized  to  provide  strong  support 
for  this  claim.  In  two  other  studies  (Refs. 
6  and  7),  the  data  are  too  seriously 
deficient  in  detail  to  permit  any  detailed 
evaluation.  The  remaining  study  (Ref.  8) 
is  irrelevant  because  it  compares  only 
single  doses  of  several  agents.  No  study 
assesses  the  chronic  (oonlinued)  use  of 
bisacodyl  in  chronic  constipation.  As 
such,  additional  data  are  necessary 
before  a  professional  use  claim  of 
chronic  constipation  may  be  made  for 
bisacodyl. 

The  data  do  not  support  the 
professional  use  of  bisacodyl  in  bowel 
retraining.  The  NAS/NRC  appeared  to 
consider  bisacodyl  effective  for  bowel 
retraining  but  felt  that  the  full  range  of 
possible  toxic  effects  from  long 
continued  use  was  not  fully  known.  Four 
studies  were  submitted  in  support  of  the 
bowel  retraining  claim  (Refs.  9  through 
12).  The  studies  submitted  were 
generally  open  studies,  which  offered 
minimal  to  no  data,  or  merely  provided 
the  opinion  of  the  investigator. 
Essentially  the  studies  provided  no 
evidence  to  indicate  the  usefulness  of 
bisacodyl  in  a  program  of  bowel 
retraining. 

The  agency's  comments  and 
evaluations  on  the  data  and  its 
recommendation  for  additional  studies 
are  on  file  in  the  Dockets  Management 
Branch  (Ref.  13). 
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77.  One  comment  recommended  that 
the  daily  dosage  of  750  to  900  mg  for 
dehydrocholic  acid  retommended  by  the 
Panel  in  S  334.18(f)  be  changed  to  750  to 
1,000  mg.  The  comment  pointed  out  that 
the  "National  Formulary"  (Ref.  1) 
provides  a  dosage  of  500  mg  three  times 
daily,  which  gives  a  maximum  daily 
dose  of  1,500  mg.  The  comment  stated 
that,  in  view  of  the  low  toxicity  of 
dehydrocholic  acid,  an  increase  in  the 
maximum  daily  dose  from  900  mg  to 
1,(XX)  mg  should  be  acceptable.  Lastly, 
the  comment  pointed  out  that  the 
"Physicians'  Desk  Reference"  (Ref.  2) 
and  "Facts  and  Comparisons"  (Ref.  3) 
list  only  a  250-mg  tablet  strength  for 
dehydrocholic  acid  and,  as  such,  the 
recommended  900  mg  maximum  daily 
dosage  would  be  difficult  to  obtain. 

The  agency  has  reviewed  the  data 
submitted  to  the  Panel  for  dehydrocholic 
acid  (Refs.  4  and  5)  and  notes  that  they 
provide  for  a  single  ingredient  product 


to  be  marketed  as  a  250-mg  tablet  with  a 
dosage  in  multiples  of  250  mg,  i.e..  one  or 
two  tablets  three  times  a  day.  This 
dosage  provides  a  maximum  daily  dose 
of  1.500  mg.  Also,  in  the  minutes  of  its 
November  16. 1973  meeting,  the  Panel 
found  dehydrocholic  acid  to  be  safe  and 
effective  at  a  maximum  daily  dose  of 
1.500  mg.  Therefore,  the  dosage  for 
dehydrocholic  acid  provided  in  the 
Panel's  report  and  recommended 
monograph  is  in  error  and  the  tentative 
final  monograph  is  revised  to  provide  for 
a  daily  dose  of  750  to  1.500  mg. 
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78.  One  comment  pointed  out  that  a 
harmless  pink  or  orange  discoloration 
may  appear  in  alkaline  urine  when 
laxatives  containing  phenolphthalein 
are  used  and  urged  that  an  explanation 
statement  to  that  e^ect  be  included  in 
the  labeling.  Another  comment 
suggested  that  such  a  statement  might 
mislead  the  consumer  into  thinking  that 
discolored  urine  was  always  to  be 
disregarded,  whereas  discoloration  may 
indicate  the  presence  of 
glomerulonephritis,  tumors,  and  other 
serious  conditions. 

The  Panel  was  aware  that  up  to  15 
percent  of  a  therapeutic  dose  of 
phenolphthalein  may  be  absorbed  and 
excreted  by  the  kidney,  giving  a  pink 
color  to  alkaline  urine  (40  FR  12910). 
However,  thefanel  apparently  did  not 
consider  this  discoloration  to  be  of 
signification  concern  to  require  a 
warning.  The  agency  concurs  with  the 
Panel's  decision  and  agrees  with  the 
second  comment  that  requiring  a 
warning  about  pink  or  orange 
discoloration  may  mislead  consumers.  A 
warning  would  be  more  confusing  than 
helpful  and  is  not  necessary  for  the 
short-term  safe  use  of  OTC  laxatives 
containing  phenolphthalein. 

H.  Comments  on  Stool  Softener 
Laxatives 

79.  Several  comments  objected  to  the 
classification  of  "stool  softeners"  as 
"laxatives."  The  comments  contended 
that  it  was  incorrect  and  misleading  to 
apply  the  term  "laxative"  to  these 
agents  when  jised  alone  because  they  do 
not  increase  peristaltic  activity  or  act 
directly  on  the  bowel,  but  merely 
penetrate  and  soften  the  stool  to  ease 
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passage.  One  comment  argued  that  the 
use  of  the  term  "laxative"  in  connection 
with  single-ingredient  stool  softeners 
would  be  misleading  because  it  would 
imply  to  consumers  that  the  product 
would  promote  a  relatively  quick 
laxative  effect.  One  comment  urged  that 
single-ingredient  stool  softeners  as 
labeled  as  a  "a  stool  softener  and  aid  in 
the  relief  of  constipation."  Another 
comment  suggested  that  such  products 
be  labeled  as  "non-laxative  constipation 
remedies"  and/or  "for  the  prevention 
and  treatment  of  constipation." 

The  agency  disagrees  with  these 
comments  for  several  reasons.  Stool 
softeners  are  chemically  distinct  from 
other  classes  of  la.xatives  in  that  they 
are  surface-active  agents  that  lower 
surface  tension.  Mixed  in  the  stool,  they 
allow  sufficient  water  and  fat 
penetration  to  have  a  softening  effect  on 
the  stool,  thus  permitting  easier  bowel 
movement  (Ref.  1).  Although  stool 
softeners  affect  the  stool  rather  than  the 
bowel,  their  action  is  consistent  with  the 
broad  definition  of  a  laxative  as  being 
"any  agent  used  for  the  relief  of 
constipation."  This  definition  of 
laxatives  does  not  distinguish  whether 
the  agency  acts  on  the  bowel  to  increase 
peristajlic  activity  or  on  the  stool  itself, 
so  lo/fg  as  it  acts  to  relieve  constipation. 
Th9'mode  of  action  of  stool  softeners  is 

sufficiently  different  from  that  of 
jaxative  agents  to  warrant  their 

jrentiation  from  other  types  of 

Ji\es,  but  those  products  should  be 
K,as  "stool  softener  laxatives"  in 
jrovide  the  best  information  to 
Isumer. 

ie  agency  is  proposing  in  the 
tentative  final  monograph  that  a  time 
frame  for  expected  relief  of  constipation 
be  included  in  the  labeling  of  iioiA 
softener  laxatives  (see  comment  2j 
above.)  Therefore,  it  appears  unlikely 
that  the  consumer  wi41  be  misled  into 
expecting  "quick"  taxation  with  a  stool 
softener  laxative. 
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80.  Two  comments  argued  that  the 
warning  in  recommended  §  334.30(c)(3) 
and  §  334.62(a)  limiting  use  to  1  week 
should  not  apply  to  single-ingredient 
stool  softener  laxatives.  The  comments 
argued  that  this  limitation  was 
inappropriate  because  stool  softeners 
act  on  the  stool  and  not  on  the  bowel, 
thus  their  action  does  not  affect  bowel 
function.  One  of  the  comments 
suggested  that  the  labeling  restriction  be 
revised  to  read.  "Caution:  .Not  for 


prolonged  use  unless  directed  by  a 
physician."  Several  other  comments 
contended  that  the  general  warning  in 
recommended  S  334.50(c)(3),  "this 
product  should  not  be  used  for  a  period 
of  longer  than  1  week  except  under  the 
advice  and  supervision  of  a  physician", 
and  the  specific  ingredient  warning  for 
stool  softeners  in  recommended 
S  334.62(a),  "This  product  should  be 
used  only  occasionally,  but  in  any  event 
no  longer  than  daily  for  1  week."  are 
duplicative  and  that  the  specific 
warning  in  §  334.62(a)  should  be 
eliminated. 

Although  stool  softeners  do  not  act 
directly  on  the  bowel,  they  do  soften  the 
stool  and  thereby  aid  in  evacuating  the 
stool,  thus  relieving  constipation.  As 
discussed  by  the  Panel  in  its  report  (40 
FR  12906).  when  it  is  necessary  to  use 
any  laxative,  including  stool  softeners, 
to  facilitate  the  evacuation  of  the  bowel 
for  more  than  1  week,  the  cause  of  the 
constipation  should  be  investigated  by  a 
doctor  because  a  sudden  change  in 
bowel  habits  may  be  an  indication  of 
serious  disease. 

f  lowever.  the  agency  agrees  that  the 
general  warning  in  recommended 
§  334.50(c)(3)  is  duplicative  of 
recommended  S  334.62(a)  and  therefore, 
the  Panel's  recommended  warning  in 
S  334.62(a)  is  not  included  in  the 
tentative  final  monograph. 

81.  One  comment  requested  that  d- 
calcium  pantothenate  be  classified  as  a 
Category  I  stool  softener  ingredient, 
contending  that  the  Panel's 
classification  of  d-calcium  pantothenate 
as  a  Category  III  stimulant  laxative  was 
incorrect.  According  to  the  comment,  d- 
calcium  pantothenate  has  been  and  is  a 
stool  softener,  not  a  stimulant,  laxative. 
The  comment  submitted  one  clinical 
study  (Ref.  1),  which,  it  claimed, 
demonstrates  that  this  ingredient  is  a 
Category  I  stool  softener  laxative.  The 
comment  also  stated  that,  to  its 
knowledge,  no  untoward  side  effects 
have  been  experienced  with  a 
combination  product  containing  d- 
calcium  pantothenate. 

The  agency  notes  that  "calcium 
pantothenate"  is  the  USP  and  USAN 
name  for  "calcium  D-pantothenate."  The 
only  study  submitted  in  support  of  the 
classification  of  calcium  pantothenate 
as  a  Category  I  stool  softener  was 
conducted  using  calcium  pantothenate 
in  combination  with  the  Category  I 
stimulant  laxative  danthron.  The  study 
is  inadequate  because  no  comparison 
was  made  between  the  combination  and 
the  two  ingredients  contained  in  the 
combination  when  used  alone.  No 
objective  measurements  or  analysis 
were  made,  e.g.  stool  weight/volume, 
transit  time.  etc.  The  only  data  analysis 


that  is  provided  with  the  study  is  an 
analysis  of  "panelist's  preference", 
which  is  not  a  valid  measurement  of 
laxative  effectiveness.  Further,  no  data 
are  provided  that  support  the  comment's 
claim  that  calcium  pantothenate  is  a 
stool  softener  laxative  as  opposed  to  the 
Panel's  classification  as  a  stimulant 
laxative.  Therefore,  it  will  be  necessary 
to  provide  additional  effectiveness  data 
before  the  agency  may  reclassify 
calcium  pantothenate  as  a  Category  I 
stool  softener  laxative.  Although  the 
Panel  also  recommended  at  40  FR  12918 
that  safety  studies  should  be  provided, 
the  agency  believes  that  further  safety 
studies  are  unnecessary.  Pantothenic 
acid,  the  active  constituent  of  calcium 
pantothenate,  is  a  common  water- 
soluble  vitamin  that  is  present  in  all 
humaii  tissues.  It  has  no  outstanding 
pharmacodynamic  action  and  is 
essentially  nontoxic. 

The  agency's  comments  and 
evaluation  on  the  data  are  on  file  in  the 
Dockets  Management  Branch  (Ref.  2). 

Rcfefences 

(1)  Comment  No.  23.  Docket  No.  78.\'-036L 
Dockets  Management  Branch. 

(2)  Letter  from  William  E.  Gilbertson,  FDA, 
to  Raymond  Spector,  C.F.  Kirk  Laboratories, 
Inc.,  coded  ANS  LET  006.  Docket  No.  78N- 
OSeL  Dockets  Management  Branch. 

/.  Comment  on  Miscellaneous  Laxatives 

82.  One  comment  requested  that 
recommended  S  334.22  be  revised  to 
provide  for  a  carbon  dioxide-releasing 
suppository  consisting  of  0.6  g  sodium 
bicarbonate  and  0.9  g  potassium 
bitartrate,  releasing  approximately  90 
mL  carbon  dioxide  per  suppository.  The 
comment  submitted  two  references  in 
support  of  its  request  (Refs.  1  and  2). 
The  comment  stated  that  the  directions 
for  use  are  the  same  as  for  the  product 
identified  in  recommended  S  334.22(a). 

The  two  studies  submitted  by  the 
comment  support  the  inclusion  of  the 
suppository  in  the  monograph.  The 
study  be  Bolton  and  Benson  (Ref.  1)  was 
an  open  trial  in  which  321  patients  were 
given  one  rectal  suppository  on  the 
morning  of  the  second  post-partum  day 
to  re-establish  bowel  function.  The, 
patients  were  questioned  and  70.5 
percent  reported  that  they  experienced 
effective  bowel  movements.  In  61 
percent  the  urge  to  evacuate  occurred 
within  30  minutes  after  administering 
the  suppository.  Banner  (Ref.  2)  reported 
that  use  of  a  single  suppository  was 
successful  in  approximately  60  to  65 
percent  of  patients.  Use  of  a  second 
suppository  30  minutes  after  the  first 
one  in  some  patients  increased 
efficiency  by  5  percent.  He  also 
concluded  that  the  suppository  is  a 
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satisfactory  substitute  for  enemas 
during  the  postpartum  state.  The  Panel 
at  40  FR  12913  recognized  the  safety  and 
effectiveness  of  carbon  dioxide- 
releasing  suppositories  by  including 
another  carbon  dioxide-releasing 
suppository  in  the  monograph 
(containing  sodium  biphosphate.  !U>dium 
acid  pyrophosphate,  and  sodium 
bicarbonate).  Although  the  tartrate/ 
bicarbonate  suppository  releases  less 
carbon  dioxide  than  the  one  in  the 
recommended  monograph  (90  mL  as 
compared  with  230  mL),  experience  with 
this  suppository  demonstrates  its  safety 
and  effectiveness.  Therefore,  the  tartrate 
suppository  is  included  in  this  tentative 
final  monograph. 


References 

(1)  Bolton.  R.  N..  and  R.  C.  Bensoa  "A 
Unique  Post  Partum  Rectal  Suppository." 
Obstetrics  and  Gynecology.  13:501-503. 1959. 
*  (2)  Banner.  E.  A..  "Rectal  Suppositories  as 
Substitutes  for  Enemas  in  the  Post  Partum 
Period."  Staff  Meetings  of  iHe  Mayo  Clinic, 
m567-5G(i.  1953. 

/.  Comments  on  Laxative  Combinations 

83.  Several  comments  objected  to  the 
Panel's  recommendation  1o  limit  the 
number  of  laxative  active  ingredients 
allowed  in  a  combination  product  (40  FR 
12922).  The  comments  criticized  the 
Panel  for  seeking  an  absolute 
prohibition  against  combinations  of 
three  or  more  active  ingredients. based 
solely  on  what  the  comments 
characterized  as  subjective  and 
arbitrary  opinion.  The  comments  stated 
that  the  Panels  recommendation  was 
not  founded  upon  scientific 
documentation  and  conflicts  with  both 
the  Panel's  and  FDA's  expressed 
willingness  to  permit  manufacturers  to 
show  the  rationality  of  a  combination 
laxative  product  by  demonstrating  that 
each  ingredient  makes  a  therapeutic 
contribution  to  the  overall  effectiveness 
of  the  product.  One  comment  stated  that 
a  prohibition  against  combining  more 
than  two  ingredients  required  data 
establishing  a  possible  risk  of  toxicity, 
synergistic  effect,  allergies,  idiosyncratic 
reactions,  or  drug  interactions. 

The  agency  agrees  with  the  comments 
that  a  fixed  limit  need  not  be  set  on  the 
number  of  active  ingredients  a  laxative 
drug  product  may  contain.  However,  the 
agency  believes  the  consumer  is  little 
served  by  a  product  containing  multiple 
ingredients  if  laxation  can  be  achieved 
safely  and  effectively  by  a  smaller 
number  of  ingredients.  Both  the  General 
Guidelines  for  OTC  Drug  Combination 
Products  (Ref.  1)  and  the  regulations  at 
21  CFR  330.10(a)(4)(iv)  provide  that  an 
OTC  drug  product  may  combine  two  or 
more  safe  and  effective  active 


ingredients  provided  the  product  meets 
the  combination  policy  in  all  respects. 

If  a  manufacturer  can  show  that  a 
laxative  combination  meets  the  general 
guidelines  for  OTC  combination  drug 
products,  the  agency  will  have  no 
objection  to  the  product  containing  two 
or  more  Category  I  laxative  ingredients. 
However,  the  comments  did  not  submit 
any  data  to  support  specific 
combinations  containing  more  than  two 
laxative  active  ingredients.  New  data  in 
support  of  such  combinations  may  be 
submitted  for  up  to  12  months  following 
the  publication  of  this  document.  Also, 
the  agency  has  evaluated  the  Panel's 
combination  formula  in  recommended 
§  334.31(b)  in  relation  to  marketed 
combination  laxative  products,  the 
regulations  (5  330.10(a)(4)(iv)).and  the 
combination  guidelines  (Ref.  1)  and 
concludes  that  the  formula  allows  those 
combinations  of  laxative  ingredients 
identified  in  §  334.32  to  meet  these 
criteria  for  safe  and  effective  OTC  use. 
Combinations  containing  more  than  two 
laxative  ingredients  would  also  have  to 
comply  with  the  requirements  of  this 
formula.  Any  manufacturer  wishing  to 
markeCa  product  that  is  not  within  the 
specifications  of  the  formula  may  submit 
data  to  support  such  a  request. 

Reference 

(1 )  Food  and  Drug  Administration, 
"General  Guidelines  for  OTC  Drug 
Combination  Products.  September  1978." 
Docket  No.  78D-0322.  Dockets  Management 
Branch. 

84.  Several  comments  stated  that  the 
Panel  failed  to  provide  a  mechanism  for 
manufacturers  to  have  Category  II  and 
Category  III  combination  drug  products 
reclassified  to  Category  I  status  except 
through  a  citizen  petition  or  a  new  drug 
application.  Further,  the  comments 
argued  that  the  Panel,  by  limiting  the 
Category  I  combinations  to  those  listed 
in  recommended  §  344.32.  was  denying 
manufacturers  the  opportunity  to 
develop  and  submit  data  in  the  future 
for  establishing  additional  combinations 
as  Category  1.  The  comments  urged  the 
agency  to  reject  the  Panels 
recommendation. 

The  agency  agrees  that  the  Panel  was 
in  error  in  implying  that  the  only 
mechanism  for  reclassifying  Category  II 
or  Category  III  combinations  was 
through  a  citizen  petition  or  the  new 
drug  procedures.  There  are  several 
mechanisms  by  which  data  can  be 
submitted  to  reclassify  Category  II  and 
III  combinations  to  Category  I.  The  OTC 
drug  review  regulations  provide  for  new 
data  to  be  submitted  during  the  90-day 
comment  period  following  publication  of 
the  Panels  report.  New  data  and 
information  to  support  conditions 


excluded  from  the  monograph  may  be 
filed  for  12  months  following  the 
publication  of  this  tentative  final 
monograph  in  accordance  with  the 
revised  CategoryJIl  procedures 
published  in  the  Federal  Register  on 
September  29. 1981  (46  FR  47730).  In  all 
cases,  data  demonstrating  a 
combination  to  be  generally  recognized 
as  safe  and  effective  must  be  submitted 
before  a  new  combination  can  be 
included  in  the  monograph. 

85.  One  comment  expressed  the 
opinion  that  one  of  the  underlying  policy 
reasons  for  the  OTC  drug  review  is  to 
facilitate  the  reformulation  of 
combination  products.  Specifically,  the 
comment  stated  that  where  a 
combination  contains  a  Category  III 
ingredient,  the  manufacturer  should  be 
permitted  to  replace  the  Category  III 
ingredient  with  a  similar  Category  1 
ingredient,  so  long  as  the  product  is 
otherwise  appropriately  formulated  and 
labeled. 

The  agency  agrees  with  the  concept 
expressed  by  the  comment  but  points 
out  that  the  combination  product 
resulting  from  such  a  reformulation  must 
be  among  the  Category  I  combinations 
listed  in  this  tentative  final  monograph. 

86.  One  comment  was  concerned  that 
the  Panel  made  no  judgments  with 
respect  to  the  rationality  of  the 
combinations  it  recommended  for 
Category  III  status.  The  comment  noted 
that,  in  approving  Category  I 
combinations,  the  Panel  applied  its 
criteria  for  determining  Category  I 
combinations  (40  FR  12921),  and  in  so 
doing  actually  expressed  a  judgment 
that  only  these  combinations  are 
rational  concurrent  therapy  for  a 
significant  proportion  of  the  target 
population.  The  comment  concluded 
that  it  should  not  be  "presumed"  that  all 
other  combinations  are  irrational  in  the 
absence  of  an  express  judgment  by  the 
Panel. 

The  agency  agrees.  The  Panel  did  not 
express  an  opinion  regarding  the 
rationality  of  every  specific 
combination.  Therefore,  there  may  be 
rational  combinations  that  are  not 
specifically  listed  in  Category  I. 

87.  Two  comments  objected  to  the 
Panel  restricting  the  allowable  OTC 
laxative  combination's  to  those  listed  in 
recommended  §  334.32.  One  comment 
argued  that  specifying  the  ingredients 
allowed  in  a  combination  as  is  done  in 
recommended  §  334.32  (i.e..  from 
individual  products)  is  inappropriate. 
The  comments  suggested  that  any 
combination  of  Category  1  ingredients 
from  a  particular  drug  class  such  as 
laxatives,  be  permitted  as  long  as  the 
combination  is  in  accord  with  the 
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general  standards  stated  in 

i  330.10(a)(4)  and  the  combination 

policy  stated  in  §  330.10(a)(4)(iv). 

These  comments  were  submitted 
before  the  agency's  guidelines  for  OTC 
combination  products  became  available 
in  1978  (Ref.  1).  Paragraph  6  of  these 
guidelines  states  that  final  OTC  drug 
monographs  will  list  the  specific 
ingredient  combinations  permitted  for 
marketing  under  the  monograph.  Thus, 
the  Panels  recommendations  in  S  334.32 
are  consistent  with  the  current 
guidelines. 

Reference 

(1)  Food  and  Drug  Administration, 
"General  Guidelines  for  OTC  Drug 
Combindtion  Products.  Septemlicr  1978." 
Docket  No.  78D-0322.  Dockets  Management 
Branch. 

88.  Several  comments  recommended 
revising  recommended  S  334.32  to  list 
permitted  combinations  by 
pharmacological  class  rather  than  by 
specific  ingredient.  The  comments 
pointed  out  that  the  specified 
combinations  of  ingredients  actually 
represent  10  types  of  combinations  by 
pharmacological  class,  i.e..  bulk/bulk, 
bulk/lubricant,  bulk/stimulant,  bulk/ 
stool  softener,  lubricant/stimulant, 
lubricant/saline,  saline/stimulant, 
stimulant/stimulant,  stimulant/stool 
softener,  and  stool  softener/ 
hyperosmotic.  The  comments  argued 
that  because  the  Panel  found  the 
specific  ingredients  in  each  of  these 
pharmacological  classes  to  be  safe  and 
effective,  every  ingredient  in  each  class 
should  be  safe  and  effective  in  a 
combination  and  should  be 
interchangeable. 

Criteria  for  establishing  combinations 
as  Category  I  are  provided  in  the  OTC 
Combination  Guidelines  (Ref  1). 
Paragraph  6  of  these  guidelines  states. 
"In  those  cases  where  the  data  are 
sufficient  to  support  a  finding  by  the 
agency  that  several  ingredients  in  a 
therapeutic  category  can  be  considered 
interchangeable  for  purposes  of 
formulating  combinations,  the 
monograph  will  so  state  and  list  those 
ingredients.  This  is  the  preferred 
approach  and  will  be  done  whenever 
supported  by  data  and  the  opinion  of 
experts."  Therefore,  the  agency  agrees 
with  the  concept  of  listing  combination 
drug  products  by  pharmacological  class, 
but  does  agree  that  sufficient  data  have 
been  provided  to  allow  all  of  the 
laxatives  in  each  class  to  be 
interchanged  randomly  for  the  purpose 
of  forming  combinations.  Further,  as 
pointed  out  in  comment  22  above,  the 
precise  mechanisms  of  action  of  laxative 
ingredients  are  not  well  known  and 
insufficient  data  are  available  on  their 


combined  effects.  Therefore,  the 
combination  section  of  the  tentative 
final  monograph  is  revised  to  group  the 
Panel's  recommended  combinations  by 
pharmacological  class.  However,  it  has 
not  been  revised  to  allow  all  of  the 
ingredients  in  a  class  to  be  used 
interchangeably.  Combinations  for 
which  adequate  data  exist  have  been 
included  in  the  monograph.  However, 
data  are  necessary  to  establish  the 
safety  and  effectiveness  of  other  specific 
combinations  or  to  demonstrate  that  the 
specific  ingredients  in  a 
pharmacological  class  are  chemically 
and  pharmacological  interchangeable. 

Reference 

(1)  Food  and  Drug  Administration  "General 
Guidelines  for  OTC  Drug  Combination 
Products,  September  1978,"  Docket  No.  70D- 
0322.  Dockets  Management  Brunch. 

89.  Two  comments  requested  that  the 
monograph  be  expanded  to  include 
"bowel  cleansing  systems."  i.e.. 
products  containing  several  different 
laxative  ingredients  for  sequential 
administration  at  specified  intervals,  for 
use  in  evacuating  the  bowel  prior  to 
surgery,  colon  x-ray.  or  endoscopic 
examination.  The  comments  contended 
that  this  special  use  of  laxatives  is  not 
covered  by  the  Panel's  recommended 
monograph  even  though  such  products 
are  being  sold  OTC.  The  comments 
submitted  studies  (Refs.  1  and  2)  on  the 
use  of  two  different  bowel  cleansing 
systems:  (1)  Magnesium  citrate  oral 
solution,  bisacodyl  tablets,  and 
bisacodyl  suppositories  and  (2) 
magnesium  citrate  oral  solution, 
phenolphthalein.  and  sodium 
bicarbonate-sodiiim  bitartrate  (carbon- 
dioxide  releasing)  suppositories. 

The  agency  reviewed  the  data 
submitted  by  the  comments  and 
Tentatively  concludes  that  the  two 
bowel  cleansing  systems  are  generally 
recognized  as  safe  and  effective  for  use 
in  evacuating  the  bowel  prior  to  surgery, 
colon  x-ray.  or  endoscopic  examination. 
The  agency  agrees  with  the  comments 
that  these  bowel  cleansing  systems 
should  be  included  in  the  OTC 
monograph  and  is  proposing  a  statement 
of  identity  and  a  definition  for  these 
products  in  this  tentative  final 
monograph.  However,  the  agency  does 
not  believe  that  bowel  cleansing 
systems  should  be  used  for  general 
laxative  purposes  and.  therefore,  is 
proposing  to  limit  their  indication  to  the 
following:  "For  use  as  part  of  a  bowel 
cleansing  regimen  in  preparing  patients 
for  surgery  or  for  preparing  the  colon  for 
x-ray  or  endoscopic  examination.  In 
addition,  the  following  warning  is  being 
proposed  for  these  products  in  lieu  of 
the  general  warnings  in  recommended 


S  334.50(c)(1)  thru  (4):  "Do  not  use  this 
product  unless  directed  by  a  doctor." 
The  agency  also  recognizes  that  in  most 
of  the  submitted  studies  the  bowel 
cleansing  system  was  part  of  an  overall 
regimen  that  included  overhydration 
and  certain  dietary  restrictions. 
Therefore,  in  addition  to  the  appropriate 
directions  for  use  for  each  laxative 
component  of  the  bowel  cleansing 
system,  the  agency  is  proposing  to 
require  manufacturers  to  supply 
information  regarding  fluid  and  dietary 
restrictions. 

References 

(1)  Comment  No.  C00015.  Docket  No.  78N- 
0036L.  Dockets  Management  Branch. 

(2)  Comment  No.  C00O43.  Docket  No.  78N- 
0036L.  Dockets  Management  Branch. 

90.  One  comment  argued  that  the 
Panel's  restriction  on  the  concurrent  use 
of  vitamins  and  minerals  with  a  laxative 
should  not  apply  to  dietary  bran 
products  that  are  sold  as  cereals.  The 
comment  pointed  out  that  FDA  favors 
the  fortification  of  cereals  with  vitamins 
and  minerals  (see  the  Federal  Register 
of  June  14. 1974;  39  FR  20989).  The 
comment  also  disagreed  with  the  Panels 
position  that  a  significant  target 
population  does  not  exist  for  concurrent 
use  of  laxatives  with  vitamins  and 
minerals.  The  comment  stated  that 
people  over  50  years  of  age  often  require 
vitamins  and  minerals  concurrently  with 
laxatives  becuase  if  is  well  documented 
that  the  elderly  are  often  on  inadequate 
diets  (Refs.  1  and  2).  The  Comment 
concluded  that  when  the  Panel  stated 
that  vitamins  and  minerals  should  not 
be  added  to  laxative  products,  the  Panel 
had  drug  type  laxatives  in  mind  and  not 
cereals. 

The  agency  agrees  with  the  comment. 
As  discussed  in  comment  38  above  the 
agency  does  not  intend  to  regulate  in 
this  monograph  high  fiber  cereals  that 
are  offered  only  as  foods. 

References 

(1)  Rao.  D.  B.,  "Problems  of  Nutrition  in  the 
Aged,"  /oumal  of  the  American  Geriatrics 
SiKiety.  8:363-367. 1973. 

(2)  Smith.  A.  N.  R.  "Nutrition  Survey  and 
Problems  of  Detection  of  Malnutrition  in  the 
Elderly."  Nutrition.  4:218-223. 1970. 

91.  One  comment  concurred  with  the 
Panel's  finding  at  40  FR  12916  that  there 
is  no  evidence  that  the  addition  of 
vitamins  and  minerals  to  a  laxative 
preparation  contributes  to  a  laxative 
effect  and  that  constipation  and  vitamin 
needs  ordinarily  bear  no  relationship  to 
each  other.  The  comment  noted, 
however,  that  the  Panel  apparently  did 
not  decide  that  minerals  were  unrelated 
to  constipation.  According  to  the 
comment,  this  fact  constituted  a  silent 
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recognition  by  the  Panel  of  the 
constipating  effect  of  iron.  The  comment 
pointed  out  that  its  combination  vitamin 
and  mineral  products  also  contain  a 
stool  softener  laxative,  the  comments 
stated  that  these  products  have  never 
claimed  a  laxative  effect  and  that  the 
stool  softener  ingredient  is  included 
solely  to  overcome  the  constipating 
effect  of  iron. 

There  are  two  aspects  to  this 
comment:  (1)  The  addition  of  vitamins/ 
minerals  to  a  laxative  drug  product 
intended  primarily  for  laxative  use  and 
(2)  the  addition  of  an  ingredient  to  a 
vitamin/mineral  product  for  the  purpose 
of  alleviating  the  constipating  effects  of 
iron. 

In  the  first  case,  the  Panelxoncluded 
"that  the  addition  of  various  vitamins 
and  minerals,  including  trace  elements, 
to  laxative  products  is  irrational 
Concurrent  thereapy  and  places  such 
combinations  in  Category  II."  The 
agency  concurs  with  this  conclusion 
because  a  target  population  which  could 
benefit  from  such  combinations  has  not 
been  adequately  demonstrated. 
Vitamin/mineral  deficiency  and 
constipation  do  not  routinely  occur 
concurrently,  thus  the  need  for  such  a 
combination  does  not  exist.  In  addition, 
OTC  laxative  drug  products  are 
intended  only  for  occasional  short-term 
use,  whereas  vitamins  and  minerals  are 
normally  taken  daily  for  long-term 
dietary  supplementation. 

In  the  second  case  (the  addition  of  an 
ingredient  to  a  vitamin-mineral  product 
to  overcome  the  constipating  effects  of 
iron),  the  agency  recognizes  that  iron 
may  be  constipating  in  some  people. 
However,  vitamin/mineral  products  that 
are  intended  for  dietary 
supplementation  are  considered  to  be 
foods  and  ingredients  added  to  them  are 
also  regulated  under  the  food  provisions 
of  the  Federal  Food,  Drug  and  Cosmetic 
Act. 

92.  One  comment  requested  that  3  g 
psyllium  seed  (blond)  and  30  mg 
casanthranol  in  combination  be 
recognized  as  Category  I.  The  comment 
argued  that  both  ingredients  were 
Category  I  laxatives  and  that  a  similar 
combination  containing  psyllium  and 
senna  concentrate  was  recognized  as 
Category  I.  According  to  the  comment, 
the  Panel's  only  reason  for  failing  to 
place  the  combination  of  psyllium  seed 
(blond)  and  casanthranol  in  Category  I 
was  that  it  was  unaware  that  a  product, 
with  only  a  slight  difference  in 
composition  from  the  proposed  Category 
I  combination,  had  been  marketed  for  25 
years  with  no  known  safety  of 
effectiveness  problems. 

The  Panel  recognized  the  rationality 
of  combining  bulk  laxatives  with 


stimulant  laxatives  and  included  a 
combination  containing  psyllium  and 
senna  in  the  recommended  monograph. 
Because  senna  and  casanthranol  are 
chemically  and  pharmacologically 
related  anthraquinone  laxatives,  the 
agency  believes  it  is  rational  to  include 
in  the  monograph  the  combination 
mentioned  in  the  comment.  Accordingly, 
this  combination  is  proposed  as 
Category  I  in  this  tentative  final 
.monograph.  j 

93.  A  comment  requested  that  the' 
combination  of  karaya  gum  and  cascara 
sagrada  be  added  to  the  list  of  Category 
I  laxative  combinations  recommended 

§  334.32.  The  comment  submitted  data  to 
establish  that  this  combination  of  two 
Category  I  ingredients  meets  all  criteria 
established  by  the  Panel,  as  well  as  all 
criteria  set  forth  in  §  330.10(a)(4)(iv)  (21 
CFR  330.10(a)(4)(iv))  for  Category  I 
combination  drug  products. 

The  agency  has  reviewed  the  data 
submitted  by  the  comment  and  has 
determined  that  the  data  provide 
support  for  the  safety  of  the  two 
ingredients  when  combined.  The  data 
consisted  chiefly  of  acute  oral  toxicity 
and  laxative  effectiveness  studies  in 
Sprague-Dawley  rats.  Effectiveness 
studies  in  humans  are  needed.  These 
studies  should  show  that  the 
conbination  is,  on  a  benefit-risk  basis, 
equal  to  or  better  than  each  of  the  active 
ingredients  used  alone  at  its  therapeutic 
dose.  Therefore,  the  agency  considers 
this  combination  a  Category  III 
combination  and  has  not  included  it  in 
the  tentiative  final  monograph. 

94.  A  comment,  which  was 
accompanied  by  a  single  supporting 
study  (Ref.  1),  requested  that  the 
combination  of  danthron  (75  mg)  and 
■sodium  lauryl  sulfate  (25  mg)  be  placed 

in  Category  I  as  a  combination  laxative 
product 

The  study  cited  by  the  comment  was 
,designed  to  determine  the  adjuvant 
effect  of  sodium  lauryl  sulfate,  at  levels 
of  100  to  200  mg,  in  buffering  or  lowering 
I  the  threshold  of  abdominal  discomfort 
from  high  doses  (300  to  600  mg)  of 
danthron.  No  data  were  presented  on 
the  combination  at  the  dosage  levels 
proposed  by  the  comment  nor  were  data 
presented  demonstrating  any  effect  of 
sodium  lauryl  sulfate  other  than  as  a 
pharmaceutical  adjuvant  to  lower  the 
side  effects  of  danthron.  Therefore,  the 
combination  is  classified  as  Category  III 
and  is  not  included  in  the  tentative  final 
monograph. 

Reference 

(1)  Marks.  M.  M..  "A  Clinical  Evaluation  of 
a  New  Cathartic  Compound,"  Disfiases  of  the 
Colon  and  Rectum.  4:131-133, 1961. 


95.  A  comment  pointed  out  that  data 
for  the  combination  of  magnesium 
hydroxide  and  simethicone  labeled  for 
the  indication  "lower  abdominal  distress 
as  a  concomitant  of  constipation"  were 
submitted  to  the  OTC  Miscellaneous 
Internal  Drug  Products  Panel,  but  not  to 
the  Laxative  Panel.  The  comment  noted 
that  the  Laxative  Panel  concluded  at  40 
FR  12921  that  "products  combining 
laxative  ingredient(s)  with  other 
ingredients  having  nonlaxative 
pharmacologic  effects  are  considered 
irrational  unless  it  can  be  shown  that 
there  is  a  significant  target  population 
requiring  concurrent  treatment  of 
symptoms  that  require  laxative(s)  and 
nonlaxative(s)  in  combination."  Because 
data  on  the  combination  of  magnesium 
hydroxide  and  simethicone  were 
neither  submitted  to  nor  considered  by 
the  Laxative  Panel,  the  comment 
requested  that  the  agency  not  take  any 
classification  action  regarding  this 
combination  until  the  OTC 
Miscellaneous  Internal  Drug  Products 
Panel  had  completed  its  review  of  the 
combination. 

The  agency  notes  the  Miscellaneous 
Internal  Panel  in  its  report  on  OTC 
Digestive  Aid  Drug  Products  published 
in  the  Federal  Register  of  January  5. 1982 
(47  FR  454),  classified  magnesium 
hydroxide  and  simethicone,  both  alone 
and  in  combination,  in  Category  III  for 
the  treatment  of  the  symptoms  of 
immediate  postprandial  upper 
abdominal  distress  and  the  symptoms  of 
intestinal  distress  (lower  abdominal 
distress). 

In  addition,  that  Panel  further 
concluded  that  the  intestinal  distress 
syndrome  (lower  abdominal  distress)  is 
self-limited,  not  attributable  to  any 
known  organic  disease,  and  is  not 
accompanied  by  constipation  or 
diarrhea. 

The  comment  included  no  data  to 
demonstrate  the  effectiveness  of  the 
combination  of  magnesium  hydroxide 
and  simethicone  or  to  show  that  there  is 
a  significant  target  population  requiring 
concurrent  treatment  of  lower 
abdominal  distress  and  constipation. 
Therefore,  the  agency  is  unaware  of  any 
data  to  establish  that  lower  abdominal 
distress  and  constipation  occur 
concomitantly  or  that  the  combination 
of  magnesium  hydroxide  and 
simethicone  is  safe  and  effective  for  the 
idication  proposed  by  the  comment. 
Accordingly,  the  combination  is 
Category  II  in  this  laxative  tentative 
final  monograph. 

96.  Two  comments  urged  that 
recommended  §  334.32(a)  (10),  (11),  (12). 
and  (14)  be  revised  to  permit  the  use  of 
mineral  oil  emulsion  as  an  alternative 
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ingredient  for  combinations  of  plain 
mineral  oil  with  casanthranol.  cascara 
sagrada.  cascara  sagrada  fluid  extract, 
and  phenolphthalein.  respectively.  The 
comments  pointed  out  that  a  number  of 
the  pertinent  combination  laxative  drug 
products  considered  by  the  Pane!  in 
recommending  these  permitted 
combinations  do  in  fact  contain  mineral 
oil  in  the  form  of  mineral  oil  emulsion. 
The  comments  argued  that  it  is 
inconsistent  to  classify  plain  mineral  oil 
as  an  allowable  ingredient  in  these 
combinations  and  to  exclude  mineral  oil 
emulsion  as  an  alternative  ingredient  in 
the  same  combination. 

As  discussed  in  comment  47  above, 
the  agency  has  deleted  reference  to 
mineral  oil  emulsion  from  the 
monograph.  Although  manufacturers 
may  choose  to  formulate  the  allowable 
mineral  oil  combination  in  an  emulsion 
formuldtiort,  the  monograph  will  list  only 
mineral  oii  as  the  active  ingredient  in 
the  allowable  combinations. 

97.  One  comment  requested  that  the 
combination  of  calcium  pantothenate 
and  danthron  be  classified  as  Category 
I.  The  comment  submitted  data  (Ref.  1) 
which,  it  claimed,  demonstrate  that  the 
combination  of  calcium  pantothenate 
and  danthron  is  as  effective  as  the 
Category  I  combination  of  docusate 
sodium  and  danthron. 

The  agency  tentatively  concludes  that 
the  data  submitted  are  insufficient  to 
support  reclassifying  the  combination  of 
danthron  and  calcium  pantothenate  into 
Category  I.  The  same  study  was 
submitted  to  support  calcium 
pantothenate  as  a  single  ingredient.  (See 
comment  81  above.)  Because  no 
comparisons  were  made  of  the 
combination  and  the  ingredient  alone, 
the  contribution  of  the  ingredi:?nts  to  the 
combination  has  not  been  shown.  In 
addition,  the  study  had  other  problems 
that  have  already  been  discussed  in 
comment  81  above.  Therefore,  the 
combination  of  danthron  and  calcium 
pantothenate  remains  in  Catgeory  III  in 
this  tentative  final  monograph. 

Reference 

(1)  Comment  No.  00023.  Docker  No.  73\- 
036L  Doj.kets  Vlanagempnt  Branch. 

K.  Comments  on  Data  Pertinent  for 
Laxative  Ingredient  Evaluation 

98.  Several  comments  addressed  the 
testing  guidelines  recommended  to  move 
a  laxative  ingredient  from  Category  III 
to  Category  1.  Some  comments  were 
opposed  to  the  guidelines,  indicating 
that  they  were  unclear,  unnecessary, 
inconsistent,  and  possibly  confusing. 
Other  comments  indicated  that  the 
testing  guidelines  provided  inadequate 
time  to  complete  the  required  testing. 


One  cbmment  stated  that  manufacturers 
should  be  allowed  to  use  other  well- 
controlled  and  well-designed  studies  to 
obtain  necessary  data  and  should  not  be 
restricted  to  using  only  the  types  of  tests 
mentioned  in  the  guidelines. 

The  agency  has  not  addressed  spprjfir 
testing  guidelines  in  this  document.  In 
revising  the  OTC  drug  review 
procedures  relating  to  Category  III. 
published  it\  the  Federal  Register  of 
September  29.  1981  (46  FR  47730).  the 
agency  advised  that  tentative  final  and 
final  monographs  will  not  include 
recommended  testing  g^iidelines  for 
conditions  that  industry  wishes  to 
upgrade  to  monograph  status.  Instead, 
the  agency  will  meet  with  industry 
representatives  at  their  request  to 
discuss  testing  protocols.  The  revised 
procedures  also  state  the  time  in  which 
test  data  must  be  submitted  for 
consideration  in  developing  the  final 
monograph.  (See  also  part  III.  paragraph 
A. 2.  below — Testing  of  Category  II  and 
Category  III  conditions.) 


II.  Agency  Initiated  Changes  ; 

1.  The  Panel  recommended  infant 
dosages  for  a  number  of  laxative 
ingredients  and  comments  were 
received  recommending  infant  dosages 
for  still  more  laxative  ingredients.  (See 
part  I.  comments  4S  and  54  above.) 

The  agency  is.  however,  concerned 
that  constipation  in  infants  may  be  a 
s\s,n  of  a  more  serious  condition  that 
should  be  properly  diagnosed  by  a 
doctor.  Such  conditions  can  include 
gastroenteritis.  Hirschsprung's  disease, 
congenital  anal  fissure,  and  anatomical 
abnormalities  (Refs.  1  and  2). 

In  a  study  of  constipation  in  138 
children,  14.5  percent  (20)  were  found  to 
have  a  disease  that  accounted  for  this 
symptom.  Eight  of  these  children,  age  1 
to  3'/2  years,  were  found  to  have  anal 
fissures  so  severe  as  to  require  fairly 
vigorous  medical  or  surgical  treatment. 
The  remaining  12  children  were  found  to 
have  a  variety  of  problems  including 
anatomical  abnormalities  of  the  anus 
and  of  the  internal  nervous  system.  The 
fact  that  14.5  percent  of  the  total  group 
had-diseases  that  accounted  for  the 
sympton  of  constipation  empasizes  the 
need  for  consulting  a  doctor  in  cases  of 
infant  constipation  (Rbf.  3). 

Constipation  is  rare  in  breast-fed 
infants  who  receive  an  adequate  amount 
of  milk  and  in  artificially  fed  infants 
who  receive  an  adequate  diet.  The 
criterion  for  determining  infant 
constipation  is  the  nature  for 
con.sistency  of  the  stool  and  not  its 
frequency.  Most  infants  will  have  one  or 
more  stools  daily,  but  som»infants  will 
pass  a  stool  of  normal  consistency  only 
at  intervals  of  36  to  48  hours  (Ref.  4). 


In  view  of  the  relative  rarity  of  simple 
constipation  in  infancy  and  the  high  risk 
that  it  may  be  a  sign  of  serious  disease, 
anatomical  abnormality,  or  an 
inadequate  diet  that  should  be  properly 
diagnosed  by  a  doctor,  the  agency  is 
proposing  that  dosages  for  children 
under  2  years  of  age  not  appear  in  the 
OTC  labeling.  Dosages  for  children 
under  2  years  of  age  are  being  included 
in  the  tentative  final  monograph  only 
under  professional  labeling. 

References 

( 1 )  l.evlne.  M.D..  "Children  with 
Encopresis:  A  Descriptive  Analysis." 
Pcdintiif.s.  56:412-416.  1975. 

(2)  B«!ntloy.  )  F.R..  •Prosress  Report: 
Constipation  in  Inf.mts  and  Children."  CUT, 
12:«5-H0.  1971. 

|3)  Mercer.  R.D..  "Constipation."  The 
Pediatric  Clinic  of  North  America.  14:175- 
185.  1967. 

(4)  "Textbook  of  Pediatrics. "  11th  Ed., 
edited  tiy  Wald  E.  Nelson.  W.B.  Saunders 
Co..  PhilHdelphia.  p.  208.  1979. 

2.  The  agency  concludes  that  the 
warning  in  recommended  S  334.64(c). 
■'Rectal  bleeding  or  failure  to  evacuate 
may  indicate  a  serious  condition  and  a 
physician  should  be  consulted  ".  should 
apply  to  all  laxative  products  and  not 
just  to  one  specific  class  of  laxatives. 
Therefore,  this  warning  is  revised  in  this 
tentative  final  monograph  to  read: 
"Rectal  bleeding  or  failure  to  have  a 
bowel  movement  after  use  may  indicate 
a  serious  condition.  Discontinue  use  and 
consult  your  doctor."  The  agency  is 
proposing  that  all  laxative  drug  produi.ts 
be  Libeled  with  this  warning  as 
specified  in  this  tentative  final 
m.onograph  at  S  334.50(b)(4). 

3.  The  Panel's  recommended  general 
warnings  for  sodium  containing 
laxatives  are  not  consistent  with  the 
sodium  warnings  required  for  antacid 
drug  products  (21  CFR  331.30(b)(.'5)).  To 
resolve  this  inconsistency  the  agency 
proposes  in  this  tentative  final 
monograph  that  the  sodium-restricted 
diet  warning  apply  to  all  laxative 
products  containing  more  than  5  niEq 
(115  mu)  of  sodium  in  the  maximum 
recommended  daily  dose  and  that  the 
kidney  disease  warning  recommended 
by  the  panel  be  deleted.  The  agency 
proposes,  however,  to  retain  the  Panel's 
recommended  warning  requiring  a 
statement  of  sodium  content  per  dosage 
unit  for  all  laxative  products  containing 
more  than  1  mEq  (23  mg)  of  sodium  per 
maximum  daily  dose  because  it  is  more 
informative  than  the  one  in  the  antacid 
monograph  (21  CFR  331.30(e)).  The 
agency  invites  comment  on  this 
proposal. 

4.  The  agency  has  reviewed  the 
warnings  for  phosphate-containing 
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laxatives  and  notes  that  one  warning 
cautions  against  oral  use  of  phosphate- 
containing  laxatives  by  children  under  6 
years  of  age.  The  dosage  and  directions 
for  use  of  such  products  in  this  tentative 
final  monograph  are  for  children  5  years 
of  age  and  over  because  these  products 
traditionally  have  been  used  in  this  age 
group.  In  order  to  eliminate  the 
inconsistency  the  age  limit  in  the 
warning  in  this  tentative  final 
monograph  is  revised  to  5  years  of  age. 

5.  The  agency  has  reviewed  the 
Panel's  definitions  in  recommended 

§  334.3  and  has  eliminated  several  terms 
from  this  section  as  unnecessary  and 
redundant  because  their  meaning  is 
clear  within  the  context  of  the 
monograph.  However,  two  new  terms, 
"carbon  dioxide-releasing  laxative"  and 
"bowel  cleansing  system,"  have  been 
added  to  the  definitions  in  §  334.3  of  this 
tentative  final  monograph  because  their 
meanings  are  not  adequately  clarified 
within  the  context  of  their  use  in  the 
monograph. 

6.  The  agency  recognizes  that  saline 
laxatives  may  be  irritating  and  cause 
nausea  if  taken  with  insufficient 
amounts  of  liquid  (Refs.  1  and  2].  In 
addition,  saline  laxatives  are 
recommended  to  be  taken  with  a  full 
glass  of  water  to  achieve  their  maximum 
effect  (Ref.  3).  Therefore,  in  this 
tentative  final  monograph  the  agency 
proposes  the  direction  to  "drink  a  full 
glass  (8  oz  of  liquid  with  each  dose"  for 
both  bulk-forming  and  sahne  laxatives. 

References 

(1)  Crollman.  A.,  "Pharmacology  and 
Therapeutics,"  Lea  and  Febiger,  Philadelphia, 
p.  625. 1965. 
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7.  It  is  unlcear  whether  the  glycerin 
enema  dosage  in  recommended 

§  334.12(a]  refers  to  the  total  volume  of 
enema  solution  or  to  the  amount  of 
glycerin  in  the  enema  solution.  Because 
the  data  on  safety  and  effectiveness  of 
glycerin  enema  reviewed  by  the  Panel 
was  for  an  80-percent  solution  of 
glycerin  (Ref.  1).  this  tentative  final 
monograph  is  revised  to  reflect  that  the 
dosage  statement  for  glycerin  enema  is 
for  an  80-percent  glycerin  solution. 

Reference 

(1)  OTC  Volume  090025.  Docket  No.  78N- 
036L,  Dockets  Management  Branch. 

8.  The  agency  has  reviewed  the 
Panel's  recommended  warnings  for 


castor  oil-containing  products  advising 
against  regular  use  (recommended 
§  334.60(c)).  The  agency  believes  that 
the  revised  indications  and  warnings 
proposed  in  this  tentative  final 
monograph  for  all  laxative  drug 
products  sufficiently  guard  against 
regular  use.  Therefore,  the  agency  is  not 
including  the  Panel's  recommended 
warnings  for  castor  oil  in  this  tentative 
final  monograph. 

9.  The  agency  has  reviewed  the 
various  studies  submitted  to  support  the 
professional  use  of  laxative  ingredients 
for  use  in  preparing  the  colon  for  x-ray 
and  endoscopic  examination  and/or  for 
preparing  the  patient  for  surgery.  In 
most  of  the  studies  submitted  the 
laxative  ingredients  were  not  used 
alone,  but  were  part  of  an  overall 
regimen  which  included  overhydration, 
dietary  restrictions  and/or  other 
laxative  agents.  Therefore,  in  this 
tentative  final  monograph  the  agency 
proposes  to  modify  the  professional 
labeling  indications  for  laxative 
ingredients  used  for  bowel  cleansing 
purpose  to  include  the  additional 
phrase,  "for  use  as  part  of  a  bowel 
cleansing  regimen." 

III.  The  Agency's  Tentative  Adoption  of 
the  Panel's  Report 

A.  Summary  of  Ingredient  Categories 
and  Testing  of  Category  II  and  Category 
III  Conditions 

1.  Summary  of  ingredient  categories. 
The  agency  has  reviewed  all  claimed 

j  active  ingredients  submitted  to  the 
Panel,  as  well  as  other  data  and 
information  available  at  this  time,  and 
concurs  with  the  Panel's  categorization 
of  ingredients.  For  the  convenience  of 
the  reader,  the  following  table  is 
included  as  a  summary  of  the 

[categorization  of  OTC  laxative  active 
ingredients. 


Laxative  sctiv*  ingredients 


Laxative  active  ingredients 


Bulk-forming  laxatives: 

Agar 

Alptia  cetkiloaa 

Bran 


CalCHjm  potycarboptiil „». 

Carrageenan.  degraded 

Carrageenan,  nativa .~ 

Guar  gum -. 

Karaya.. 


Mall  soup  extract 

Mettiylcellulose 

Potycart)optiil 

Psyllium  ingredients 

Piantago  ovata  husks 

Plantago  seeds 

Psyllium  (hemcellulose) 

Psyllium,  hydroptiyllic  mucilloid  (psyllium  hydro- 

COllOKl) 

Psyllium  seed 

Psyllium  seed  (l>k>nd) 

Psyllium  seed  husks 

Sodium  cartMxynietfiyicellutose . 

HyperoamoBe  laxative;s: 
Qlycartn :". 


Cate- 
gory 


Sortiitol - 

Lubricant  laxative:  Mineral  oil 

Sabne  laxatives: 
Magnesium  citrate  oral  solution,  USP . 

Magriesium  hydroxide » 

Magnesium  suHate 

Sodium  (xphosptiate _ 

Sodium  phosphate 

Tartaric  acid  and  salts ~. 

Stimulant  laxatives: 

Atoe - 

Aloin _."..... 

Bile  salts  (aod)  and  ox  tit» 

Bisacodyl 

Calcium  pantothenate 

Calomel 

Cascara  sagrada  ingredients 

Casanltwanol 

Cascara  flwdextract.  aromatic 

Cascara  sagrada  bark 

Cascara  sagrada  extract 

Cascare  sagrada  flmdextract 

Castor  oil 

Colocynth  resin 

Danthron 

DefiydroctxAc  acid 

Elatenn  resin 

Frangule 

Gamtioge  resin 

Ipomea  resin 

Jalap  resin. 


Ptwnolphthalein  (wtiite  or  yeHomr) 

Podop^ylum  resin  (podophyllin) 

Prune  concentrate  dehydrate  and  prune  powder.... 

Rhutart).  Chinese 

SermosKtes  A  and  B 

Sodium  oieate 

Stool  Softener  Laxatives: 
Docusate  ingredients  ' 

Docusate  cak^um  sulfosuccinate 

Docusate  potassium  sullosuccinate 

Docusate  sodium  sulfosuccinate 

Poloxalkal  (polykol) 

CartXKi  Dioxide-Reieasmg  Laxativet: 
Released  cartx>n  dioxide  from  comtxned  sodium 

biphosphate,    anhydrous,    sodium    acid    pyro- 

phosptiate.  and  sodium  bicartxjnate. 
Released  caition  dioxide  from  combined,  sodium 

biphosphate  ar>d  sodium  bitartrate. 


Cata- 
Qwy 


■  To  be  discussed  in  a  separate  Federal  Register  publi- 
cation. 


2.  Testing  of  Category  II  and  Category 
III  conditions.  The  Panel  recommended 
testing  guidelines  for  laxative  drug 
products  (40  FR  12922).  The  agency  is 
offering  these  guidelines  as  the  Panel's 
recommendations  without  adopting 
them  or  making  any  formal  comment  on 
them.  Interested  persons  may 
communicate  with  the  agency  about  the 
submission  of  data  and  information  to 
demonstrate  the  safety  or  effectiveness 
of  any  laxative  ingredient  or  condition 
included  in  the  review  by  following  the 
procedures  outlined  in  the  agency's , 
policy  statement  published  in  the 
Federal  Register  of  September  29. 1981 
(46  FR  47740)  and  clarified  April  1. 1983 
(48  FR  14050).  That  policy  statement 
includes  procedures  for  the  submission 
and  review  of  proposed  protocols, 
agency  meetings  with  industry  or  other 
interested  persons,  and  agency 
communications  on  submitted  test  data 
and  other  information. 
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B.  Summary  of  the  Agency's  Changes  in 
the  Panel's  Recommendations 

FDA  has  considered  the  comments 
and  other  relevant  information  and 
concludes  that  it  will  tentatively  adopt 
the  Panels  report  and  recommended 
monograph  with  the  changes  descnbed 
in  FDA"s  responses  to  the  commonts 
above  and  with  other  changes  desoribed 
in  the  summary  below.  A  summan,'  of 
the  changes  made  in  the  Panels 
conclusions  and  recommendations 
follows. 

1.  Because  of  the  number  of  chan'^es 
that  have  been  made,  as  summarized 
below,  many  of  the  section  and 
paragraph  numbers  have  been 
redesijjridfed  in  this  tentative  final 
monograph.  In  addition.  Subpart  D  has 
been  redesignated  as  Subpart  C.  and  the 
liibeling  sections  of  the  monograph 
placed  under  Subpart  C. 

2.  The  following  changes  have  been 
made  to  conform  to  the  format  and 
content  of  other  recent  OTC  drug 
tentative  final  monographs: 

a.  A  "statement  of  identity"  sect. on 
has  been  added  for  each  laxative  drug 
category. 

b.  The  dosage  information  for  each 
active  ingredient  has  been  moved  to  the 
directions  section  for  the  respective 
laxative  drug  category. 

c.  In  an  effort  to  simplify  OTC  Jr.j^ 
labeling,  the  agency  proposed  in  a 
number  of  tentative  final  monographs  to 
substitute  the  word  "doctor"  for 
"physician"  in  OTC  drug  monographs  on 
the  biisis  that  the  word    doctor"  is  more 
commonly  used  and  better  understood 
by  consumers.  Based  on  comments 
received  to  these  proposals,  the  agency 
has  determined  that  final  monographs 
and  any  applicable  OTC  drug 
regulations  will  give  manufactuitvs  the 
option  of  using  either  the  word 
"physician"  or  the  word  "doctor."  This 
tentative  fmal  monogr.iph  proposes  that 
option. 

d.  The  signal  word  "warning"  is  being 
used  in  labeling  instead  of  the  signal 
word  "caution."  (See  comment  27 
ai)ove.) 

3.  Some  of  the  Panel's  recommended 
dosages  did  not  specify  the  dosage 
interval  but  merely  stated  a  daily  dose. 
The  tentative  final  monograph  clarifies 
that  the  recommended  dose  is  to  be 
taken  as  a  single  daily  dose.  (See 
comment  12  above.) 

4.  The  indication  statement  for 
laxative  drug  products  has  been  revised 
to  "For  the  relief  of  occasional 
constipation"  (which  may  be  followed 
by  "(irregularity).")  (See  comment  14 
and  13  above.) 

5.  The  professional  labeling  section 
has  been  revised  to  clarify  that  the 


required  OTC  labeling  for  a  laxative 
drug  product  must  be  included  in  the 
labeling  provided  to  health 
professionals.  (See  comment  21  above.) 

6.  The  statement  of  identity  for 
hyperosmotic  laxatives  is  simply 
"laxative."  (See  comment  22  above.) 

7.  The  tentative  final  monograph 
clarifies  that  the  definitions  of  laxative 
drug  categories  need  not  appear  in  the 
labeling.  However,  the  timeframes 
within  which  the  different  types  of 
laxatives  are  expected  to  produce  bowel 
movement  are  required  in  the  labeling. 
(See  comment  23  above.) 

8.  The  definition  of  "short-term  use"  is 
not  included  in  the  tentative  final 
monograph.  (See  comment  26  above.) 

9.  The  phrase  "this  product"  has  been 
replaced  with  the  phrase  "laxative 
products"  in  those  warning  statements 
where  the  warning  is  applicable  to  all 
laxative  products.  (See  comment  28 
above.) 

10.  The  drug  interaction  warning  for 
cellulose  derivatives  is  not  included  in 
the  tentative  final  monograph.  (See 
comment  35  above.) 

11.  The  phrase  "adequate  liquid 
intake  '  in  the  directions  of  bulk-forming 
laxatives  has  been  replaced  with  the 
phrase  "Drink  a  full  glass  (8  oz)  of  liquid 
with  each  dose."  The  warnings 
recommended  for  bulk-forming  laxatives 
that  advised  consumers  to  drink  a  full 
glass  of  liquid  with  each  dose  hav«  been 
deleted  because  they  are  repetitious  of 
the  statements  in  the  directions.  In 
addition,  the  definition  of  "adequate  , 
liquid  intake"  is  not  included  in  the 
tentative  final  monograph.  (See 
comment  36  above.) 

12.  The  doseage  of  glycerin 
suppositories  has  been  clarified  to 
refiect  the  amount  of  glycerin  per 
suppository.  (See  comment  45  above.) 

13.  The  rectal  use  warning  for  glycerin 
products  has  been  revised  to  read  "For 
rectal  use  only."  (See  comment  46 
above.) 

14.  Reference  to  mineral  oil  emulsion 
is  not  included  in  the  tentative  final 
monograph.  The  tentative  final 
monograph  includes  warnings  and 
directions  for  use  for  mineral  oil  only. 
(See  comment  47  above.) 

15.  The  warning  for  mineral  oil 
products  for  persons  who  should  not  be 
administered  mineral  oil  has  been 
revised  and  does  not  contain  a  reference 
to  "aged  patients."  (See  comment  48 
above.) 

16.  That  portion  of  the  warning  for 
mineral  oil  products  that  warns  not  to 
administer  mineral  oil  to  persons  having 
recent  episodes  of  vomiting, 
regurgitation,  or  abdominal  pain  is  not 
included  in  the  tentative  final 
monograph.  (See  comment  49  above.) 


17.  The  drug  interaction  precaution  for 
stool  >oftener  laxatives  has  been 
amended  to  include  the  phrase  "unless 
directed  by  a  doctor."  (See  comment  50 
above.) 

18.  Specific  sequestering  agents  for 
magnesium  citrate  in  oral  solution  are 
not  included  in  the  tentative  final 
monograph.  (See  comment  52  above.) 

19.  The  dosage  for  magnesium  citrate 
has  been  expanded  to  be  compatible 
with  USP  requirements.  (See  comment 
55  above.) 

20.  The  professional  labeling  section 
of  the  tentative  final  monograph 
includes  a  professional  indication  for 
magnesium  citrate  and  phosphate  salts. 
(See  comments  53  and  58  above.) 

21.  An  infant  dosage  for  magnesium 
hydroxide  is  included  in  the  professional 
labeling  section  of  the  tentative  final    ■ 
monograph.  (See  comment  54  above.) 

22.  The  directions  for  the  magnesium- 
containing  saline  laxatives  have  been 
amended  to  provide  for  a  single  daily 
dose.  (See  comment  56  above.) 

23.  The  storage  condition  information 
for  magnesium  citrate  oral  solution  has 
been  revised  to  conform  to  the  USP 
specifications.  (See  comment  57  above.) 

24.  The  dosages  for  the  phosphate 
salts  have  been  revised.  (See  comment 
58  above.) 

25.  The  directions  for  saline  laxatives 
in  this  tentative  final  monograph  include 
the  phrase  "Drink  a  full  glass  (8  oz)  of 
liquid  with  each  dose."  (See  part  II. 
paragraph  7  above.) 

26.  The  general  warnings  for  stimulant 
laxative  drug  products  are  not  included 
in  the  tentative  final  monograph,  (See 
comments  62  through  63  above.) 

27.  The  dosages  for  the  senna 
preparations  have  been  revised  to 
provide  dosages  for  sennosides  A  and  B 
only.  (See  comment  70  above.) 

28.  A  suppository  dose  for  sennosides 
A  and  B  is  included  in  the  tentative  final 
monograph.  (See  comment  70  above.) 

29.  The  Panel's  recommended 
monograph  has  been  amended  to 
include  a  bowel  cleansing  indication  for 
a  high  dose  of  sennosides  A  and  B.  (See 
comment  70  above.) 

30.  The  bisacodyl  dosage  have  been 
revised  to  delete  reference  that  the  drug 
should  be  taken  only  at  bedtime.  (See 
comment  73  above.) 

31.  The  warnings  for  bisacodyl 
products  have  been  separated  into  two 
sections^-one  for  enteric-coated  tables, 
the  other  for  the  suppository.  (See 
comment  74  above.) 

32.  The  warning  advising  not  to  give 
bisacodyl  enteric-coated  tablets  to 
children  under  3  years  of  age  has  been 
revised  to  warn  against  the  use  of 
bisacodyl  entreric-coated  tablets  in 
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children  under  6  years  of  iige.  (See 
commont  74  above.) 

:<3.  The  storage  condition  statement 
for  bisacodyl  products  has  been  revised 
to  delete  reference  to  the  word  "cool." 
(See  comment  75  above.)  j 

34.  The  dosage  for  dchydrocholic  acid 
hiis  been  revised  to  provide  for  a  dose  of 
2r)0  to  500  mg  three  times  a  day.  {See 
rcmment  77  abo\e.) 

35.  The  specific  1-week  use  limitation 
for  stool  softener  laxatives  is  not 
included  in  the  tentative  final 
monograph.  (See  comment  80  above.) 

36.  A  carbon  dioxide-releasing 
suppository  consisting  of  sodium 
bicarbonate  and  potassium  bitartrate  is 
included  in  the  tentative  final 
monograph.  {See  commertt  82  above.) 

37.  The  tentative  final  monograph 
provides  for  bowel  cleansmg  systems. 
(See  comment  89  above.) 

38.  A  combination  contfiining  psyllium 
seed  (blond)  and  casanthtanol  is 
included  in  the  tentative  final 
monograph.  (See  comment  92  above.) 

^9.  Dosages  for  children  under  2  years 
t)t  age  are  included  only  in  the 
professional  labeling  sectjion  of  the 
tentative  final  monograph.  (See  part  11. 
paragraph  1  above.)  '< 

40.  The  rectal  bleeding  Warning 
recommended  by  the  Panel  for  the- 
Ccirbon  dioxide-releasing  suppositories 
hits  been  revised  and  is  being 
recommended  for  all  laxeitive  drug 
products.  (See  part  II.  paragraph  2 
above.)  | 

41.  The  sodium  warnir.|s  for  laxative 
drug  products  have  been  revised  to 
conform  to  the  sodium  warnings 
re(|uired  in  the  antacid  monograph.  (See 
part  II.  paragraph  3  abov$.) 

42.  The  warning  for  orally- 
administrated  phosphate-containing 
laxative  drug  products  advising  against 
use  in  children  has  been  revised  to  be 
consistent  with  the  directions  for  use. 
(See  part  il.  paragraph  4  above.) 

43.  The  agency  has  amended  the 
definitions  section  of  the  monograph  to 
delete  unnecessary  ones  and  to  add  new 
ones  where  necessary.  (See  part  II. 
paragraph  5  above.) 

44.  The  dosage  for  glycerin  enema  has 
been  revised  to  reflect  that  the  solution 
is  an  80-percent  concentration  of 
glycerin.  (See  part  II.  paragraph  7 
rfbove.) 

45.  The  agency  has  deleted  the 
specific  warnings  recommended  by  the 
P^nel  for  castor  oil  from  the  tentative 
final  monograph.  (See  part  II.  paragraph 
8  above.) 

46.  The  agency  has  modified  the 
professional  labeling  indications  for 
laxative  ingredients  used  in  preparing 
the  colon  for  x-rdy  and  endoscopic 
examination  and/or  prepnring  the     • 


patient  for  surgery  to  reflect  their  actual 
use  as  part  of  bowel  cleansing  system. 
(See  part  li.  paragraph  9  above.) 

The  agency  proposes  to  revoke  the 
existing  warning  and  caution  statements 
in  §  369.20  for  cathartics  and  laxatives 
and  for  mineral  oil  laxatives  at  the  time 
this  monograph  becomes  effective.  The 
agency  also  proposes  to  revoke  the 
e.Histing  regulations  in  §  201.302  for 
mineral  oil  at  the  time  the  final 
monograph  becomes  effective. 

The  agency  has  examined  the 
economic  consequences  of  this  proposed 
rulemaking  in  conjunction  with  other 
rdles  resulting  from  the  OTC  drug 
review.  In  a  notice  published  in  the 
Federal  Register  of  February  8. 1983  (48 
FR  5806).  the  agency  announced  the 
availability  of  an  assessment  of  these 
cdonomic  impacts.  The  assessment 
determined  that  the  combined  impacts 
of  all  the  rules  resulting  from  the  OTC 
dijug  review  do  not  constitute  a  major 
rule  according  to  the  criteria  established 
by  Executive  Order  12291.  The  agency 
therefore  concludes  that  no  one  of  these 
rules,  including  this  proposed  rule  for 
OTC  laxative  drug  products,  is  a  major 
rule. 

[The  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act. 
Pub.  L.  96-354.  That  assessment 
included  a  discretionarj'  Regulatory 
Flexibility  Analysis  in  the  event  thai  an 
individual  rule  might  impose  an  unusual 
or  disproportionate  impact  on  small 
entities.  However,  this  particular 
rulemaking  for  OTC  laxative  drug 
products  is  not  expected  to  pose  such  an 
impact  on  small  businesses.  Therefore, 
the  agency  certifies  that  this  proposed 
rule,  if  implemented,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  agency  invites  public  comment 
regarding  any  substantial  or  significant 
economic  impact  that  this  rulemaking 
would  have  on  OTC  laxative  drug 
products.  Types  of  impact  may  include, 
but  are  not  limited  to,  costs  associated 
with  products  testing,  relabeling, 
repackaging,  or  reformulating. 
Comments  regarding  the  impact  of  this 
rulemaking  on  OTC  laxative  drug 
products  should  be  accompanied  by 
appropriate  documentation.  Because  the 
agency  has  not  previsously  invited 
specific  comment  on  the  economic 
impact  of  the  OTC  drug  review  on 
laxative  drug  products,  a  period  of  120 
days  from  the  date  of  publication  of  this 
proposed  rulemaking  in  the  Federal 
Register  will  be  provided  for  domments 
on  this  subject  to  be  developed  and 


submitted.  The  agency  will  evaluate  any 
commcmts  and  supporting  data  that  are 
received  and  will  reassess  the  economic 
impact  of  this  rulemaking  in  the 
preamble  to  the  final  rule. 

The  agency  has  determined  that  under 
21  CFR  25.24'(a)(9)  (propsocd  in  Ihe 
Federal  Register  of  December  11, 1979; 
44  FR  71742)  this  proposal  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  enviornmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Section  334.66(d)(3)  of  this  proposed 
rule  contains  a  collection  of  information 
requirement.  As  required  by  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1980.  FDA  has  submitted  a  copy  of 
this  proposed  rule  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review  of  this  collection  of  information 
requirement.  Other  organizations  and 
individuals  desiring  to  submit  comments 
on  this  collection  of  information 
requirement  should  direct  them  to  FDA's 
Dockets  Management  Branch  (address 
above)  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  OMB,  Rm.  3208. 
New  Executive  Office  Bldg., 
Washington,  DC  20.503,  Attn:  Bruce 
Artim. 

List  of  Subjects  in  21  CFR  Part  334 

OTC  drugs:  Laxative  drug  products. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  201(p). 
502.  505.  701.  52  SlaL  1041-1042  as 
amended.  1050-1053  as  amended,  1055- 
1056  as  amended  by  70  Stat.  919  and  72 
Stat.  948  (21  U.S.C.  321  (p),  352,  355.  371)). 
and  the  Administrative  Procedure  Act 
(sees.  4,  5.  and  10,60  Stat.  238  and  243  as 
amended  (5  U.S.C.  553.  554,  702,  703. 
704)).  and  under  21  CFR  5.11.  it  is  a 
proposed  that  Subchapter  D  of  Chapter  I 
of  Title  21  of  the  Code  of  Federal 
Regulations  be  amended  by  adding  new 
Part  334.  to  read  as  follows: 

PART  334-LAXATIVE  DRUG 
PRODUCTS  FOR  OVER-THE-COUNTER 
HUMAN  USE 

Subpart  A — General  Provisions 


Sc(.. 

334.1 

334.3 


Scope. 
Definitions. 


Subpart  B — Active  Ingredients 

334.10    Bulk-forming  laxative  active 

ingredients. 
334.12    Hyperosmotic  laxative  active 

ingredients. 
334.14     I,ut)ftcant  laxative  active  ingredients. 
334.16     Saline  laxative  active  ingredients. 
3')4.18    Stimulant  laxative  active  ingredients. 
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Sec. 

334.20    Stuol  softener  laxative  active 

ingredients  |Reserve(l|. 
334.22    Carbon  dioxide-releasing  laxatives. 

334.30  Permitted  combinations  of  laxative 
active  ingredients. 

334.31  Laxative  combination  criteria. 

334.32  Bowel  cleansing  systems. 

Subpart  C— Labeling 

334.50    Labeling  of  laxative  drug  products. 
334.52    Labeling  of  bulk-forming  laxative 

drug  products. 
334.54    Labeling  of  hyperosmotic  laxative 

drug  products. 
334.56    Labeling  of  lubricant  laxative  drug 

products. 
334.58    Labeling  of  saline  laxative  drug 

products. 
334.60    Labeling  of  stimulant  laxative  drug 

products. 
334.62    Labeling  of  stool  softener  laxative 

drug  products. 
334.64    Labeling  of  carbon  dioxide-releasing 

laxative  drug  products. 
334.66    Labeling  of  bowel  cleansing  systems 

identined  in  S  334.32. 
334.80    Professional  labeling. 

Autborily:  Sees.  2m(p).  502.  505.  701,  52 
Stat.  1041-1042  as  amended.  1050-1053  as 
amended.  1055-1056  as  amended  by  70  Stat. 
919  and  72  Slat.  948  (21  U.S.C.  321(p).  352.  355. 
371):  sees.  4.  5.  and  10.  60  SlJt.  238  and  243  as 
amended  (5  U  S.C.  553.  554.  702.  703.  704). 

Subpart  A— General  Provisions 
§334.1    Scope. 

(a)  An  over-the-counter  laxative  drug 
product  in  a  form  suitable  for  oral  or 
rectal  administration  is  generally 
recognized  as  safe  and  effective  and  is 
not  misbranded  if  it  meets  each 
condition  in  this  part  and  each  general 
condition  established  in  §  330.1. 

(b)  References  in  this  part  to 
regulatory  sections  of  the  Code  of 
Federal  Regulations  are  to  Chapter  I  of 
Title  21  unless  otherwise  noted. 

^  334.3    Definitions. 
As  used  in  this  part: 

(a)  Laxative.  Any  agent  used  for  the 
relief  of  constipation. 

(b)  Laxation.  To  cause  a  bowel 
movement. 

(c)  Constipation.  Infrequent  or 
difficult  bowel  movement. 

(d)  Bulk-forming  laxative.  An  agent 
that  increases  bulk  volume  and  wafer 
content  of  the  stool  thereby  promoting 
bowel  movement. 

|e)  Carbon  dioxide-releasing  laxative. 
A  suppository  dosage  form  containing 
several  ingredients  that  release  cabon 
dioxide,  thereby  inducing  gentle 
pressure  in  the  rectum  which  promotes 
bowel  movement. 

|fl  Hyperosmotic  laxative.  An  agent 
that  attracts  water  into  the  stool  thereby 
promoting  bowel  movement. 

(g)  Lubricant  laxative.  An  agent  that 
lubricates  the  contents  of  the  intestinal 


tract  thereby  promoting  bowel 
movement. 

(h)  Saline  laxative.  An  agent  that 
increases  water  in  the  intestine  thereby 
promoting  bowel  movement. 

(i)  Stimulant  laxative.  An  agent  that 
promotes  bowel  movement  by  one  or 
more  direct  actions  on  the  intestine. 

(j)  Stool  softener  laxative.  An  agent 
that  penetrates  and  softens  the  stool 
thereby  promoting  bowel  movement. 

(k)  Bowel  cleansing  system.  A 
laxative  drug  product  containing  several 
different  laxative  ingredients  for 
sequential  administration  at  specified 
time  intervals,  for  use  in  cleansing  the 
bowel  prior  to  surgery,  colon  x-ray,  or 
endoscopic  exminalion. 

Subpart  B— Active  Ingredients 

§  334. 1 0    Bulk-forming  laxative  active 
ingredients. 

The  active  ingredient  of  the  product 
consists  of  any  of  the  following  when 
used  within  the  dosage  limits 
established  for  each  ingredient  in 
S  334.52(d]: 

(a)  Bran. 

(b)  Cellulose  (semisynthetic] 
ingredients. 

(1)  Melhylcellulose. 

(2)  Sodium  carboxymethylcellulose. 

(c)  Karaya. 

(d)  Malt  soup  extract. 

(e)  Polycarbophil. 

#    (f)  Psylllium  ingredients. 
(1)  Plantago  ovata  husks. 
(2]  Plantago  seed. 

(3)  Psyllium  (hemicellulose). 

(4)  Psyllium  hydrophyllic  mucilloid. 

(5)  Psyllium  seed. 

(6)  Psyllium  seed  (blond). 

(7)  Psyllium  seed  husks. 

§  334.12    Hyperosmotic  laxative  active 
ingredients. 

The  active  ingredient  of  the  product 
consists  of  any  of  the  following  when 
used  within  the  dosage  limits 
established  for  each  ingredient  in 
§  334.54(d): 

(a)  Glycerin. 

(b)  Sorbitol. 

§334.14    Lubricant  laxative  active 
Ingredients. 

The  active  ingredient  of  the  product 
consists  of  mineral  oil  when  used  within 
the  dosage  limit  established  in 
§  334.56(d). 

§  334.16    Saline  laxative  active  Ingredients. 

The  active  ingredient  of  the  product 
consists  of  any  of  the  following  when 
used  within  the  dosage  limits 
established  for  each  ingredient  in 
§  334.58(d): 

(a)  Magnesium  citrate. 

(b)  Magnesium  hydroxide. 


(c)  Magnesium  sulfate. 

(d)  Sodium  phosphate/sodium 
biphosphate  marketed  as  a  solution. 

(e)  Sodium  phosphate.  ' 

(f)  Sodium  biphosphate. 

§  334. 1 8    Stimulant  laxative  active 
ingredients. 

The  active  ingredient  of  the  product 
consists  of  any  of  the  following  when 
used  within  the  dosage  limits 
established  for  each  ingredient  in 
,  S  334.60  (d): 

(a)  Aloe. 

(b)  Bisacodyl. 

(c)  Cascara  sagrada  ingredients. 

(1)  Casanthranol. 

(2)  Cascara  fluidextract,  aromatic. 

(3)  Cascara  sagrada  bark. 

(4)  Cascara  sagrada  extract. 

(5)  Cascara  sagrada  fluidextract. 

(d)  Castor  oiL 

(e)  Danthron. 

(f)  Dehydrocholic  acid. 

(g)  Phenolphthalein. 

(h)  Sennosides  A  and  B  from  any  of 
the  following  sources:  senna  leaf 
powder,  senna  fluidextract,  senna  fruit 
extract,  senna  syrup,  senna  pod 
concentrate,  or  sennosides  A  and  B 
crystalline. 

§334.20    Stool  softener  laxative  active 
ingredients  (Reserved). 

§  334.22    CartM>n  dioxide-releasing 
laxatives. 

The  active  ingredient  of  the  product 
consists  of  the  following  when  used 
within  the  dosage  limits  established  in 
§  334.64(d): 

(a)  Carbon  dioxide  released  from 
combined  sodium  biphosphate 
anhydrous,  sodium  acid  pyrophosphate, 
and  sodium  bicarbonate. 

(b)  Carbon  dioxide  released  from 
combined  sodium  bicarbonate  and- 
potassium  bitartrate. 

§  334.30    Permitted  combinations  of  active 
laxative  ingredients. 

The  active  laxative  ingredients  of  the 
product  consists  of  a  combination  of 
ingredients  listed  below  provided  the 
combination  meets  the  laxative  criteria 
established  in  {  334.31. 

(a)  The  following  bulk  laxative 
ingredients  may  be  combined  provided 
the  combination  is  labeled  according  to 
§  334.52: 

(1)  Malt  soup  extract  identified  in 

§  334.10(d)  and  psyllium  seed  (blond) 
identified  in  §  334.10(f)(6). 

(2)  Malt  soup  extract  identified  in 
§  334.10(d)  and  psyllium  seed  husks 
identified  in  §  334.10(f)(7). 

(3)  Melhylcellulose  identified  in 

§  334.10(b)(1)  and  plantago  ovata  husks 
identified  in  §  334.10(0(1). 
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(b)  The  following  bulk  laxative 
ingredient  may  be  combined  with  the 
following  lubricant  laxative  ingredient 
provided  the  combination  is  labeled 
according  to  §§  334.52..  and  334.56: 
Psyllium  seed  identified  in  S  334.10(f)(5) 
and  mineral  oil  identifled  in  §  334.14. 

(c)  The  following  bulk  laxative 
ingredients  may  be  combined  with  the 
following  stimulant  laxative  ingredients 
provided  the  combination  is  labeled 
according  to  S§  334.52  and  334.60: 

(1)  Psyllium  (hemicellulose)  identified 
in  S  334.10(f)(3)  and  sennosides  A  and  B 
identified  in  §  334.18(h). 

(2)  Psyllium  seed  (blond)  identified  in 
§  334.10(f)(6)  and  casanthranol 
identified  in  S  334.18(c)(1). 

(d)  (Reserved) 

(e)  the  following  lubricant  laxative 
ingredient  may  be  combined  with  the 
following  stimulant  laxative  ingredients 
provided  the  combination  is  labeled 
according  to  §§  334.56  and  334.60: 

(1)  Mineral  oil  identified  in  S  334.14 
and  casanthranol  identifled  in 

§  334.18(c)(1). 

(2)  Mineral  oil  identified  in  §  334.14 
and  cascara  sagradaextract  identified  in 
§  334.18(c)(4). 

(3)  Mineral  oil  identified  in  §  334.14 
and  cascara  sagrada  fluidextract 
identified  in  5  334.18(c)(5). 

(4)  Mineral  oil  identified  in  §  334.14 
and  phenolphthalein  identified  in 

§  334.18(g). 

(f)  The  following  lubricant  laxative 
ingredient  may  be  combined  with  the 
following  saline  laxative  ingredient 
provided  the  combination  is  labeled 
according  to  §|  334.56  and  334.58: 
Mineral  oil  identified  in  S  334.14  and 
magnesium  hydroxide  identified  in 

§  334.16(b). 

(g)  The  following  saline  laxative 
ingredient  may  be  combined  with  the 
following  stimulant  laxative  ingredient 
provided  the  combination  is  labeled 
according  to  §  §  334.58  aad  334.60: 
Magnesium  hydroxide  identified  in 
§334.18(c)(4|. 

(h)  The  following  stimulant  laxative 
ingredients  may  be  combined  provided 
they  are  labeled  according  toi  §  334.60: 

(1)  Aloe  identified  in  §  334.18(a)  and 
casanthranol  identified  in  §  334.18(c)(1)- 

(2)  Cascara  sagrada  extract  identified 
in  §  334.18(cl(4)  and  phenolphthalein 
identified  in  §  334.18(g). 

i;  334.31     Laxative.  I 

(a)  The  sum  of  the  precentages  of  the 
effective  dosage  range  (EDR)  as 
determined  in  paragraph  (b)  of  this 
section  for  each  active  ingredient  in  the 
combinations  permitted  in  S  334.30  shall 
not  exceed  100  percent. 

(b)  The  method  used  for  determining 
the  EDR  percentage  value  of  each  active 
ingredient  is  as  follows: 


L  max  d- EDR  (min) 
EDR  (max) -EDR  (min) 


100=%  EDR  of  each  ingredient  where: 


(1)  L  max  d  is  the  labeled  maximum 
daily  dosage  of  the  ingredient  which 
must  be  within  the  effective  daily 
dosage  range  for  the  ingredient 
established  in  §§334.52.  334.54,  334.56, 
334.58.  334.60,  or  334.62. 

(2)  EDR  (min)  is  the  effective  daily 
dosage  range  (minimum)  and  EDR  (max) 
is  the  effective  daily  dosage  range 
(maximum)  for  the  active  ingredient 
established  in  §§  334.52,  334.54.  334.56, 
334.58,  334.60,  or  334.62. 

§  334.32    Bowel  cleansing  systems. 

(a)  A  kit  containing  the  following  3 
laxative  drug  products  for  sequential 
administration  as  specified  in 

§  334.66(d)(5):  magnesium  citrate 
identified  in  §  334.16(a)  and  bisacodyl 
identified  in  §  334:18(b)  in  both  an  oral 
dosage  form  and  a  suppository  dosage 
form. 

(b)  A  kit  containing  the  following  3 
laxative  drug  products  for  sequential 
administration  as  specified  in 

§  334.66(d)(6):  magnesium  citrate 
identified  in  §  334.16(a).  phenolphthalein 
identified  in  §  334.18(g)  in  an  oral 
dosage  form,  and  carbon  dioxide- 
releasing  suppositories  identified  in 
§  334.22(b). 

Subpart  C— Labeling 

§  334.50    Labeling  of  laxative  drug 
products. 

In  addition  to  the  labeling  described 
in  §  §  334.52,  334.54,  334.56.  334.58. 
334.60,  334.62,  and  334.64.  the  labeling  of 
laxative  drug  products  contains  the 
following  statements  unless  otherwise 
specified. 

(a)  Indications.  The  labeling  of  the 
product  contains  a  statement  of  the 
indications  under  the  heading 
"Indications"  that  is  limited  to  the 
phrase  "For  relief  of  occasional 
constipation"  (which  may  be  followed 
by  "(irregularity)."] 

(b)  Warnings.  The  labeling  of  the 
product  contains  the  following 
information  under  the  heading 
"Warnings."  If  applicable,  the  warnings 
in  this  section  may  be  combined  with 
the  warnings  in  §  §  334.58  and  334.60  to 
eliminate  duplicative  words  or  phrases 
so  the  resulting  warning  is  clear  and 
understandable. 

(1)  "Do  not  use  laxative  products 
when  abdominal  pain,  nausea,  or 
vomiting  are  present  unless  directed  by 
a  doctor." 


(2)  "If  you  have  noticed  a  sudden 
change  in  bowel  habits  that  persists 
over  a  period  of  2  weeks,  consult  a 
doctor  before  using  a  laxative." 

(3)  "Laxative  products  should  not  be 
used  for  a  period  longer  than  1  week 
unless  directed  by  a  doctor." 

(4)  "Rectal  bleeding  or  failure  to  have 
a  bowel  movement  after  use  of  a 
laxative  may  indicate  a  serious 
condition.  Discontinue  use  and  consult 
your  doctor." 

(5)  For  products  containing  more  than 
5  miJliequivalents  (115  milligrams) 
sodium  in  the  maximum  recommended 
daily  dose.  "Do  not  use  this  product  if 
you  are  on  a  low  salt  diet  unless 
directed  by  a  doctor." 

(6)  For  products  containing  more  than 
25  milliequivalents  (975  milligrams) 
potassium  in  the  maximum 
recommended  daily  dose.  "Do  not  use 
this  product  if  you  have  kidney  disease 
unless  directed  by  a  doctor." 

(7)  For  products  containing  more  than 
50  milliequivalents  (600  milligrams) 
magnesium  in  the  maximum 
recommended  daily  dose.  "Do  not  use 
this  product  if  you  have  kidney  disease 
unless  directed  by  a  doctor." 

(8)  A  product  containing  more  than  1 
milliequivalent  (23  milligrams)  sodium 
per  maximum  daily  dose  shall  be 
labeled  as  to  the  sodium  content  per 
dosage  unit. 

(c)  Directions.  The  labeling  of  the     ' 
product  contains  the  appropriate 
directions  identified  in  §§  334.52.  334..'>4. 
334.56.  334.58.  334.60.  334.62.  334.64.  and 
334.66  under  the  heading  "Directions" 
followed  by  "or  as  directed  by  a 
doctor." 

(d)  The  word  "physician"  may  be 
substituted  for  the  word  "doctor"  in  any 
of  the  labeling  statements  in  this 
subpart. 

§  334.52    Labeling  of  bulk-forming  laxative 
drug  products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  containing  any  ingredient 
identified  in  §  334.10  includes  the 
established  name  of  the  drug,  if  any,  and 
identifies  the  product  as  a  "bulk-forming 
laxative." 

(b)  Indications— Other  required 
statement.  In»addition  to  the  indication 
identified  in  §  334.50(a).  the  product  also 
contains  a  statement  under  the  heading 
"Indications"  that  is  limited  to  the 
phrase:  "This  product  generally 
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produces  bowel  movement  in  12  to  72 
hours." 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  applicable 
warnings  identified  in  §  334.30(b)  under 
the  heading  "Warnings." 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
information  under  the  heading 
"Directions." 

|1)  For  products  containing  any 
ingredient  identified  in  §  334. 10.  "Drink 
a  full  glass  (8  ounces)  of  liquid  with  each 
dose." 

(2)  For  products  containing  bran 
identified  in  §  334.10(a).  Adults  and 
children  12  years  of  age  and  over  oral 
dosage  is  6  to  14  grams.  There  is  no 
maximum  daily  dose.  Children  under  12 
years  of  age:  consult  a  doctor. 

(3)  For  products  containing 
methylcellulose  and  sodium 
carboxymethvlcellulose  identified  in 
§  334.  W(b)  (1)  and  (2).  Adults  and 
children  12  years  of  age  and  over  oral 
dosage  is  4  to  6  grams  in  a  single  daily 
dose.  Children  6  to  under  12  years  of 
age:  oral  dosage  is  1  to  1.5  grams  in  a 
single  daily  dose.  Children  under  6  years 
of  age:  consult  a  doctor. 

(4)  For  products  containing  karaya 
identified  in  §  334.10(c).  Adults  and 
children  12  years  of  age  and  over  oral 
dosage  is  5  to  10  grams  in  a  single  daily 
dose.  Children  under  12  years  of  age: 
consult  a  doctor. 

(5)  For  products  containing  malt  soup 
extract  identified  in  §  334.10(d)  Adults 
and  children  2  years  of  age  and  over, 
oral  dosage  is  12  to  64  grams  in  a  single 
daily  dose.  Children  under  2  years  of 
age:  consult  a  doctor. 

(6)  For  products  containing 
polycarbophil  identified  in  §  334. 10(e) 
Adults  and  children  12  years  of  age  and 
over  oral  dosage  is  4  to  6  grams  in  a 
single  daily  dose.  Children  6  to  under  12 
years  of  age:  oral  dosage  is  1.5  to  3 
grams  in  a  single  daily  dose.  Children  2 
to  under  6  years  of  age:  oral  dosage  is  1 
to  1.5  grams  in  a  single  daily  dose. 
Children  under  2  years  of  age:  consult  a 
doctor. 

(7)  For  products  containing  any 
psyllium  ingredient  identified  in 

§  334.10(f)  Adults  and  children  12  years 
of  age  and  over  oral  dosage  is  2.5  to  30 
grams  in  a  single  daily  dose.  Children  6 
to  under  12  years  of  age:  1.25  to  15  grams 
in  a  single  daily  dose.  Children  under  6 
years  of  age:  consult  a  doctor. 

§  334.54    Labeling  of  hyperosmotic 
laxative  drug  products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  containing  any  ingredient 
identified  in  S  334.12  includes  the 
established  name  of  the  drug,  if  any,  and 
identifies  the  product  as  a  "laxative." 


(b)  Indications— Other  required 
statement.  In  addition  to  the  indication 
identified  in  9  334.50(a).  the  product  also 
contains  a  statement  under  the  heading 
"Indications"  that  is  limited  to  the 
phrase:  "This  product  generally 
produces  bowel  movement  in  V*  to  1 
hour." 

(c)  Warnings.  In  addition  to  the 
warnings  identified  in  $  334.50(b).  the 
labeling  of  the  product  contains  the 
following  statement  under  the  heading 
"Warnings." 

(1)  For  products  containing  glycerin 
identified  in  §  334.12(a).  "May  cause 
rectal  discomfort  or  a  burning 
sensation." 

(2)  For  products  containing  glycerin  or 
sorbitol  identified  in  §  334. 12  (a)  and  (b). 
"For  rectal  use  only." 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
information  under  the  heading 
"Directions." 

(1)  For  products  containing  glycerin 
identified  in  §  334.12(a)— (\]  Rectal 
suppository  dosage.  Adults  and  children 
6  years  of  age  and  over:  rectal 
suppository  dosage  is  2  to  3  grams 
clycerin  in  a  single  daily  dose.  Children 
2  to  under  6  years  of  age:  rectal 
suppository  dosage  is  1  to  1.7  grams 
glycerin  in  a  single  daily  dose.  Children 
under  2  years  of  age:  consult  a  doctor. 

(ii)  Rectal  enema  dosage.  Adults  and 
children  6  years  of  age  and  over  rectal 
enema  dosage  is  5  to  15  milliliters  of  an 
80  percent  volume/volume  solution  in  a 
single  daily  dose.  Children  2  to  under  6 
years  of  age:  rectal  enema  dosage  is  2  to 
5  milliliters  as  an  80  percent  volume/ 
volume  solution  in  a  single  daily  dose. 
Children  under  2  years  of  age:  consult  a 
doctor. 

(2)  For  products  containing  sorbitol 
identified  in  §  334. 12(b)  Adults  and 
children  12  years  of  age  and  over:  rectal 
enema  dosage  is  120  milliliters  as  a  25  to 
30  percent  weight/volume  solution  in  a 
single  daily  dose.  Children  2  to  under  12 
years  of  age:  rectal  enema  dosage  is  30 
to  60  milliliters  as  a  25  to  30  percent 
weight/volume  solution  in  a  single  daily 
dose.  Children  under  2  years  of  age: 
consult  a  doctor. 

§  334.56    l^alMling  of  lubricant  laxative 
drug  products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  containing  any  ingredient 
identified  in  §  334.14  includes  the 
established  name  of  the  drug,  if  any.  and 
identiries  the  product  as  a  "lubricant 
laxative." 

(b)  Indications — Other  required 
statements. 

In  addition  to  the  indication  identified 
in  §  334.50(a).  the  product  also  contains 
a  statement  under  the  heading 


"Indications"  that  is  limited  to  the 
following: 

(1)  Oral  dosage  forms.  "This  product 
generally  produces  bowel  movement  in 
6  to  8  hours." 

(2)  Rectal  dosage  forms.  "This  product 
generally  produces  bowel  movement  in 
2  to  15  minutes." 

(c)  Warnings.  In  addition  to  the 
warnings  identified  in  S  334.50(b),  the 
labeling  of  products  containing  mineral 
oil  identiHed  in  §  334.14(a)  for  oral  use 
contains  the  following  statements  under 
the  heading  "Warnings." 

(1)  "Do  not  administer  to  children 
under  6  years  of  age,  to  pregnant 
women,  to  bedridden  patients,  or  to 
persons  with  difficulty  swallowing." 

(2)  "As  with  any  drug,  if  you  are 
nursing  a  baby,  seek  the  advice  of  a 
health  professional  before  using  this 
product." 

(3)  "Drug  interaction  precaution:  Do 
not  take  this  product  if  you  are  presently 
taking  a  stool  softener  laxative." 

(4)  "Do  not  take  with  meals." 

(5)  The  warnings  in  paragraph  (c)(1) 
and  (2)  of  this  section  supersede  the 
general  warning  required  in  S  201.63. 

(d)  Directions.  The  labeling  of 
products  containing  mineral  oil 
identified  in  S  334.14  contains  the 
following  information  under  the  heading 
"Directions." 

(1)  Oral  dosage.  Adults  and  children 
over  12  years  of  age:  oral  dosage  is  a 
minimum  single  dose  of  15  milliliters  to 
a  maximum  daily  dose  of  45  milliliters. 
Children  6  to  under  12  years  of  age:  oral 
dosage  is  a  minimum  single  dose  of  5 
milliliters  to  a  maximum  daily  dose  of  15 
milliliters.  The  dose  may  be  taken  as  a 
single  daily  dose  or  in  divided  doses. 
Children  under  6  years  of  age:  consult  a 
doctor. 

(2)  Rectal  enema  dosage.  Adults  and 
children  over  12  years  of  age  and  over 
rectal  enema  dosage  is  120  milliliters  in 
a  single  daily  dose.  Children  2  to  under 
12  years  of  age:  rectal  enema  dosage  is 
60  milliliters  in  a  single  daily  dose. 
Children  under  2  years  of  age:  consult  a 
doctor. 

§  334.58    Lat>eling  of  saline  laxative  drug 
products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  containing  any  ingredient 
identified  in  $  334.15  includes  the 
established  name  of  the  drug,  if  any,  and 
identifies  the  product  as  a  "saline 
laxative." 

(b)  Indications — Other  required 
statements.  In  addition  to  the  indication 
identified  in  §  334.50(a).  the  product  also 
contains  a  statement  under  the  heading 
"Indications"  that  is  limited  to  the 
following: 


(1)  Oral  dosage  forms.  "This  product 
generally  produces  bowel  movement  in 
V4  to  6  hours." 

(2)  Rectal  dosage  forms.  "This  product 
generally  produces  bowel  movement  in 

2  to  15  minutes." 

(c)  Warnings.  In  addition  to  the 
warnings  identiHed  in  S  334.50(b),  the 
labeling  of  the  product  contains  the 
following  statements  under  the  heading 
"Warnings." 

(1)  For  products  containJng 
magnesium  citrate  identified  in 

§  334. 16(a)  when  formulated  in  ami 
solution.  "Store  at  temperatures 
between  46  and  86  T  (8  and  30  °C)." 

(2)  For  products  containing 
phosphates  identified  in  §334.16  (d),  (e), 
or(f).  (i)  "Do  not  use  this  product  if  you 
have  kidney  disease  unless  directed  by 
a  doctor." 

(ii)  Oral  dosage  forms.  "Do  not  give  to 
children  under  5  years  of  age  unless 
directed  by  a  doctor." 

(iii)  Rectal  dosage  forma.  "Do  not  give 
to  children  under  2  years  of  age  unless 
directed  by  a  doctor." 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
information  under  the  heading 
"Directions." 

(1)  Oral  dosage  forms.  "Drink  a  full 
glass  (8  ounces)  of  liquid  with  each 
dose." 

(2)  For  products  containing 
magnesium  citrate  identified  in 
§334.16(0).  Adults  and  children  12  years 
of  age  and  over:  oral  dosage  is  11  to  25 
grams.  Children  6  to  under  12  years  of 
age:  oral  dosage  is  5.5  to  12.5  grams. 
Children  2  to  under  6  years  of  age:  oral 
dosage  is  2.7  to  6.25  grams.  The  dos6 
may  be  taken  as  a  single  daily  dose  or  in 
divided  doses.  Children  under  2  years  of 
age:  consult  a  doctor. 

(3)  For  products  containing 
magnesium  hydroxide  identified  in 

§  334.16(b).  Adults  and  children  12  years 
of  age  and  over:  oral  dosage  is  2.4  to  4.8 
grams.  Children  6  to  under  12  yeers  of 
age:  oral  dosage  is  1.2  to  2.4  grams. 
Children  2  to  under  6  years  of  age:  oral 
dosage  is  0.4  to  1.2  grams.  The  dose  may 
be  taken  as  a  single  daily  dose  or  in 
divided  doses.  Children  under  2  years  of 
age:  consult  a  doctor. 

(4)  For  products  containing 
magnesium  sulfate  identified  in 

§  334.16(c).  Adults  and  children  12  years 
of  age  and  over:  oral  dosage  is  10  to  30 
grams.  Children  6  to  under  12  years  of 
age:  oral  dosage  is  5  to  10  grams. 
Children  2  to  under  6  years  of  age:  oral 
dosage  is  2.5  to  5  grams.  The  dose  may 
be  taken  as  a  single  daily  dose  or  in 
divided  doses.  Children  under  2  years  of 
age:  consult  a  doctor. 

(5)  For  products  containing  sodium 
phosphate/sodium  biphosphate 


identified  in  §  334.16(d)  marketed  as  a 
solution — (i)  Oral  dosage.  Adults  and 
children  12  years  of  age  and  over:  oral 
dosage  is  sodium  phosphate  3.42  to  7.56 
grams,  and  sodium  biphosphate  9.1  to 
20.2  grams  in  a  single  daily  dose. 
Children  10  to  under  12  years  of  age: 
oral  dosage  is  sodium  phosphate  1.71  to 
3.78  grams  and  sodium  biphosphate  4.5 
to  10.1  grams  in  a  single  daily  dose. 
Children  5  to  under  10  years  of  age:  oral 
dosage  is  sodium  phosphate  0.86  to  1.89 
grams  and  sodium  biphosphate  2.2  to 
5.05  grams  in  a  single  daily  dose. 
Children  under  5  years  of  age:  consult  a 
doctor. 

(ii)  Rectal  enema  dosage.  Adults  and 
children  12  years  of  age  and  over: 
enema  dosage  is  sodium  phosphate  6.84 
to  7.56  grams  and  sodium  biphosphate 
18.24  to  20.16  grams  in  a  single  daily 
dose.  Children  2  to  under  12  years  of 
age:  enema  dosage  is  sodium  phosphate 
3.42  to  3.78  grams  and  sodium 
biphosphate  9.12  to  10.08  grams  in  a 
single  daily  dose.  Children  under  2  years 
of  age:  consult  a  doctor. 

(6)  For  products  containing  sodium 
phosphate  identified  in  §  334.16(e). 
Adults  and  children  12  years  of  age  and 
over:  oral  dosage  is  3.42  to  7.56  grams  in 
a  single  daily  dose.  Children  10  to  under 
12  years  of  age:  oral  dosage  is  1.71  to 
3.78  grams  in  a  single  daily  dose. 
Children  5  to  under  10  years  of  age:  oral 
dosage  is  0.86  to  1.89  grams  in  a  single 
daily  dose.  Children  under  5  years  of 
age:  consult  a  doctor. 

(7)  For  products  containing  sodium 
biphosphate  identified  in  §  334.16(f). 
Adults  and  children  12  years  of  age  and 
over:  oral  dosage  is  4.5  to  20.2  grams  in  a 
single  daily  dose.  Children  10  to  under 
12  years  of  age:  oral  dosage  is  2.25  to 
10.1  grams  in  a  single  daily  dose. 
Children  5  to  under  10  years  of  age:  oral 
dosage  is  1.12  to  5.05  grams  in  a  single 
daily  dose.  Children  under  5  years  of 
age:  consult  a  doctor. 

§  334.60    Labeling  of  stimulant  laxative 
drug  products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  containing  any  ingredient 
identified  in  §  334.18  includes  the 
established  name  of  the  drug,  if  any,  and 
identifies  the  product  as  a  "stimulant 
laxative." 

(b)  Indications — Other  required 
statement.  In  addition  to  the  indication 
identified  in  §  334.50(a),  the  product  also 
contains  a  statement  under  the  heading 
"Indications"  that  is  limited  to  the 
following: 

(1)  Oral  dosage  forms.  "This  product 
generally  produces  bowel  movement  in 
6  to  12  hours." 


(2)  Rectal  dosage  forms.  "This  product 
generally  produces  bowel  movement  in 
V*  to  1  hour." 

(3)  For  products  containing 
sennosides  A  and  B  in  the  dosage 
specified  in  §  334.60(d)(13).  The  product 
should  contain  the  following  statement 
under  the  heading  "Indications"  instead 
of  the  statements  required  in 

§§  334.50(a)  and  334.60(b)  (1)  and  (2): 
"For  use  as  part  of  a  bowel  cleansing 
regimen  in  preparing  patients  for  surgery 
or  for  preparing  the  colon  for  x-ray  or 
endoscopic  examination." 

(c)  Warnings.  In  addition  to  the 
warnings  identified  in  §  334.50(b).  the 
labeling  of  the  product  contains  the 
following  statements  under  the  heading 
"Warnings." 

(1)  For  products  containing  bisacodyl 
identified  in  §  334.18(b).  "Store  at 
temperatures  not  above  86°  F  (30°  C)." 

(i)  Enteric-coated  tablet  dosage  forms, 
[a]  "Do  not  chew  tablets." 

[b]  "Do  not  give  to  children  under  6 
years  of  age,  or  to  persons  who  cannot 
swallow  without  chewing,  unless 
directed  by  a  doctor." 

[c]  "Do  not  take  this  product  within  1 
hour  after  taking  an  antacid  or  milk." 

[d]  "This  product  may  cause 
abdominal  discomfort,  faintness,  and 
cramps." 

(ii)  Rectal  suppository  dosage  forms. 
"This  product  may  cause  abdominal 
discomfort,  faintness,  rectal  burning, 
and  mild  cramps." 

(2)  For  products  containing 
phenolphthalein  identified  in  §  334. 18(g). 
"If  skin  rash  appears,  do  not  use  this 
product  or  any  other  preparation 
containing  phenolphthalein." 

(3)  For  products  containing 
sennosides  A  and  B  in  the  dosage 
specified  in  §  334.60(d)(13).  The  product 
should  contain  the  following  statement 
under  the  heading  "Warnings"  instead 
of  the  statements  required  in  §  334.50(b): 
"Do  not  use  this  product  unless  directed 
by  a  doctor." 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
information  under  the  heading 
"Directions." 

(1)  For  products  containing  aloe 
identified  in  §  334.18(a).  Adults  and 
children  over  15  years  of  age:  oral 
dosage  is  120  to  250  milligrams  in  a 
single  daily  dose.  Children  8  to  under  15 
years  of  age:  oral  dosage  is  80  to  120 
milligrams  in  a  single  daily  dose. 
Children  6  to  under  8  years  of  age:  oral 
dosage  is  40  to  80  milligrams  in  a  single 
daily  dose.  Children  under  6  years  of 
age:  consult  a  doctor. 

(2)  For  products  containing  bisacodyl 
identified  in  §  334.18(b)— \\)  Oral 
dosage.  Adults  and  children  12  years  of 
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age  and  over  oral  dosage  is  5  to  13 
milligrams  in  a  single  daily  dose. 
Children  6  to  under  12  years  of  age:  oral 
dosage  is  5  milligrams  in  a  single  daily 
dose.  Children  under  6  years  of  age: 
consult  a  doctor. 

(ii)  Rectal  suppository  dosage.  Adults 
and  children  12  years  of  age  and  over 
rectal  suppository  dosage  is  10 
milligrams  in  a  single  daily  dose. 
Children  6  to  under  12  years  of  age: 
rectal  suppository  dose  is  5  milligrams 
in  a  single  daily  dose.  Children  under  6 
years  of  age:  consult  a  doctor. 

(3)  For  products  containing 
casanthranol  identified  in  §  3J4. 18(r.)(l). 
Adults  and  children  12  years  of  age  and 
over,  oral  dosage  is  3U  to  90  milligrams 
in  a  single  daily  dose.  Children  2  to 
under  12  years  of  age:  oral  dosage  is  13 
to  45  milligrams  in  a  single  daily  dose. 
Children  under  2  years  of  age:  consult  a 
doctor. 

(4)  For  products  containing  aromatic 
cascara  fluidextract  identified  in 
§334.18ich2)  Adults  and  children  12 
years  of  age  and  oven  oral  dosjge  is  2  to 
6  milliliters  in  a  single  daily  dose. 
Children  2  to  under  12  years  of  age:  oral 
dosage  is  1  to  3  milliliters  in  a  single 
daily  dose.  Children  under  2  years  of 
age:  consult  a  doctor. 

(5)  For  products  containing  cascara 
sagrada  bark  identified  in  §  3J4.  ia{cf(3/. 
Adults  and  children  12  years  of  age  and 
over:  oral  dosage  is  300  to  1000 
milligrams  in  a  single  daily  dose. 
Children  2  to  under  12  years  of  age:  oral 
dosage  is  150  to  500  milligrams  in  a 
single  daily  dose.  Children  under  2  years 
of  age:  consult  a  doctor. 

(6)  For  products  containing  cascara 
sagrada  extract  identified  in 
S334.18fcJ(4).  Adults  and  children  12 
years  of  age  and  over  oral  dosage  is  200 
to  400  mi!li;gr-ims  in  a  single  daily  dose. 
Children  2  to  under  12  years  of  ag»:  oral 
dosage  is  100  to  200  mijligrams  in  a 
single  daily  dose.  Children  under  2  years 
of  age:  consult  a  doctor. 

(7)  For  products  containing  cascara 
sagrada  fluidexlract  identified  in 

il  334.18(c)(5}.  Adults  and  children  12 
years  of  age  and  over  oral  dosage  is  0.5 
to  1.5  milliliters  in  a  single  daily  dose. 
Children  2  to  under  12  years  of  age:  oral 
dosage  is  0.25  to  0.75  milligrams  in  a 
single  daily  dose.  Children  under  2  years 
of  age:  consult  a  doctor. 

(8)  For  products  containing  castor  oil 
identified  in  §  334. 18(d).  Adults  and 
children  12  years  of  age  and  over:  oral 
dosage  is  15  to  60  milliliters  in  a  single 
daily  dose.  Children  2  to  under  12  years 
of  age:  oral  dosage  is  5  to  15  milliliters  in 
a  single  daily  dose.  Children  under  2 
years  of  age:  consult  a  doctor. 

(9)  For  products  containing  danthron^ 
identified  in  §  334. 18(e).  Adults  and 


children  12  years  of  age  and  over:  oral 
dosage  is  75  to  150  milligrams  in  a  single 
daily  dose.  Children  under  12  years  of 
age:  consult  a  doctor. 

(10)  For  products  containing 
dehydrochol'c  acid  identified  in 
§334.18(f).  Adults  and  children  12  years 
of  age  and  over  oral  dosage  is  250  to  500 
milligrams  three  times  a  day.  not  to 
exceed  1500  milligrams  in  24  hours. 
Children  under  12  years  of  age:  consult  a 
doctor. 

(11)  For  products  containing 
phenolphthclein  identified  in  §  334.  lB(g). 
Adults  and  children  12  years  of  age  and 
over:  oral  dosage  is  30  to  270  milligrams 
daily  in  a  single  or  divided  daily  dose. 
Children  8  to  under  12  years  of  age:  oral 
dosage  is  30  to  60  milligrams  in  a  single 
or  divided  daily  dose.  Children  2  to 
under  6  years  of  age:  oral  dosage  is  15  to 
30  milligrams  in  a  single  or  di*.  ided  daily 
dose.  Children  under  2  years  of  age: 
consult  a  doctor. 

(12)  For  products  containing 
sennosides  A  and  B  identified  in 

§  334.18(h)— [\)  Oral  dosage.  Adults  and 
children  12  years  of  age  and  over  oral 
dosage  is  12  to  50  milligrams  once  or 
twice  daily.  Children  6  to  under  12  years 
of  age:  oral  dosage  is  6  to  25  milligrams 
once  or  twice  daily.  Children  2  to  under 
6  years  of  age:  oral  dosage  is  3  to  12.5 
milligrams  once  or  twice  daily.  Children 
under  2  years  of  age:  consult  a  doctor. 

(ii)  Rectal  suppository  dosage.  Adults 
and  children  12  years  of  age  and  over: 
rectal  suppository  dosage  is  30 
milligrams  once  or  twice  daily.  Children 
under  12  years  of  age:  consult  a  doctor. 

(13)  For  products  containing 
sennosides  A  and  B  identified  in 

§  334. 18(h)  and  labeled  for  use  only  as 
specified  in  paragraphs  (b)(3)  end  (c)(3) 
of  the  section.  Adults  and  children  12 
years  of  age  and  over:  oral  dosage  is  160 
milligrams  in  a  single  daily  dose. 
Children  under  12  years  of  age:  consult  a 
doctor. 

§  344.62    Labeting  of  stool  softener 
laxative  drug  products. 

(a)  Statement  of  identity.  The  labrffing  > 
of  the  product  containing  any  ingreaient    { 
identified  in  S  334.20  includes  the'*'^ — ^ 
established  name  of  the  drug,  if  any^jjild 
identifies  the  product  as  a  "stool     f^ 
softener  laxative."  I 

(b)  Indications — Other  required 
statements.  In  addition  to  the  indication 
identified  in  S  334.50(a).  the  product  also 
contains  a  statement  under  the  heading 
"Indications  '  that  is  limited  to  the 
following: 

(1)  Oral  dosage  forms.  "This  product 
generally  produces  bowel  movement  in 
12  to  72  hours." 


(2)  Rectal  dosage  forms.  "This  product 
generally  produces  bowel  movement  in 
2  to  15  minutes." 

(c)  Warnings.  (Reserved] 

(d)  Directions.  (Reserved) 

§  334.64    Labeling  of  carbon  dloxide- 
relcasing  laxative  drug  products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  containing  any  ingredient 
identified  in  §  334.22  includes  the 
established  name  of  the  drug,  if  any.  and 
identifies  the  product  as  a  "laxative." 

(b)  indications — Other  required 
statement.  In  addition  to  the  indication 
identified  in  §  334.50(a).  the  product  also 
contains  a  statement  under  the  heading 
"Indications  '  that  is  limited  to  the 
phrase:  "This  product  generally 
produces  bowel  movement  in  5  to  30 
minutes." 

(c)  Warnings.  In  addition  to  the 
warnings  identified  in  §  334.50(b).  the 
product  also  contains  the  following 
information  under  the  heading 
"Warnings." 

(1)  "For  rectal  use  only." 

(2)  "Do  not  lubricate  with  mineral  oil 
or  petrolatum  prior  to  rectal  insertion." 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
information  under  the  heading 
"Directions." 

(1)  For  products  containing  the  carbon 
dioxide-releasing  ingredients  identified 
in  §  334.22(a).  Adults  and  children  12 
years  of  age  and  over:  rectal  dosage  is 
one  suppository  containing  1.2  to  1.5 
grams  of  sodium  biphosphate 
anhydrous.  0.04  to  0.05  gram  of  sodium 
acid  pyrophosphate  and  1  to  1.5  grams 
of  sodium  bicarbonate  in  a  single  daily 
dose.  Children  under  12  years  of  age: 
consult  a  doctor. 

(2)  For  products  containing  the  carbon 
dioxide-releasing  ingredients  identified 
in  § 3:i4.22(b).  Adults  and  children  12 
years  of  age  and  over:  rectal  dosage  is 
one  suppository  containing  0.6  gram  of 
sodium  bicarbonate  and  0.9  gram  of 
potassium  bitartrate  in  a  single  daily 
dose.  Children  under  12  years  of  age: 
consult  a  doctor. 

(3)  For  products  containing  the  carbon 
dioxide-releasing  ingredients  identified 
in  §  334.22(a)  and  (b).  "Moisten 
suppository  by  placing  it  under  a  water 
tap  for  30  seconds  or  in  a  cup  of  water 
for  at  least  10  seconds  before  insertion." 

§  334.66    Labeling  of  bowel  cleansing 
systems  identified  in  §  334.32. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  containing  the  bowel 
( ioansing  systems  identified  in 
§  334.32(a)  and  (b)  contains  the 
established  names  of  the  drugs,  if  any. 
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and  identincs  the  product  as  a  "bowel 
cleansing  system." 

(b)  Indications.  The  labeling  of  the 
product  contains  a  statement  of  the 
indication  under  the  heading 
"Indications"  that  is  limited  to  the 
phrase:  "For  use  as  part  of  a  bowel 
cleansing  regimen  in  preparing  patients 
for  surgery  or  for  preparing  the  colon  for 
x-ray  or  endoscopic  examination." 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following 
statements  instead  of  the  warnings  in 
§  334.50(b)  under  the  heading 
■'Warnings ':  "Do  not  use  this  product 
unless  directed  by  a  doctor." 

(1)  For  products  containing  the  bowel 
cleansing  system  identified  in 

§  334.32(a).  The  labeling  of  the  product 
also  contains  the  warnings  identified  in 
§§334.50(b)(5),  (6).  (7),  8nd(8); 
334.58(c);  and  334.60(c)  as  applicable. 

(2)  For  products  containing  the  bowel 
cleansing  system  identified  in 

§  334.32(b).  The  labeling  of  the  product 
also  contains  the  warnings  identified  in 
§§334.50{b)(5),  (6),  (7),  and(8): 
334.58(c):  334.60(c):  and  334.64(c)  as 
applicable. 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
information  under  the  heading 
"Directions."  * 

(1)  "Open  and  read  the  enclosed 
directions  and  labels  at  least  24  hours  ii} 
advance  of  examination." 

(2)  "Follow  each  step  and  complete  all 
instructions  or  the  entire  x-ray  or 
endoscopic  examination  may  have  to  be 
repeated." 

(3)  Package  insert.  The  following 
information  may  be  in  the  form  of  a 
package  insert,  (i)  The  manufacturer 
should  include  a  detailed  description  of 
the  diet  to  be  followed  as  part  of  the 
bowel  cleansing  regimen,  i.e..  a  clear 
liquid  diet,  together  with  a  commentary 
on  the  importance  of  these  dietary 
restrictions. 

(ii)  The  manufacturer  should  include  a 
detailed  set  of  instructions  for  the  intake 
of  at  least  40  ounces  of  clear  fluid 
including  black  coffee,  plain  tea, 
strained  fruit  juice,  soft  drinks,  or  water, 
but  not  milk  or  cream,  during  the  course 
of  the  bowel  cleansing  regimen.  This 
shall  include  commentary  on  the 
importance  of  a  high  fluid  intake  to  the 
success  of  the  bowel  cleansing  regimen. 

(iii)  Detailed  directions  should  be 
provided  specifying  the  following 
dosages,  time  intervals,  routes  of 
administration,  and  sequence  for  the 
administration  of  the  individual  single 
entity  laxative  products  included  in  the 
bowel  cleansing  system.  This  may 
specify  exact  times  of  day  for 
administration  of  each  laxative  to  insure 
proper  time  intervals  and  should  be 


integrated  with  instructions  regarding 
dietary  restrictions  and  fluid  intake  to 
provide  a  detailed  set  of  directions  for 
the  complete  bowel  cleansing  regimen. 

[a)  For  the  bowel  cleansing  system 
identified  in  §  334.32(a).  Twenty  five 
grams  magnesium  citrate  in  oral 
solution;  15  to  20  milligrams  bisacodyl 
administered  orally  2  hours  after 
administration  of  magnesium  citrate  in 
oral  solution;  10  milligrams  of  bisacodyl 
administered  by  suppository  9  hours 
after  the  administration  of  the  oral 
bisacodyl  and  at  least  2  hours  before  the 
scheduled  examination  or  x-ray. 

[b]  For  the  bowel  cleansing  system 
identified  in  §  334.32(b).  Twenty  five 
grams  of  magnesium  citrate  in  oral 
solution;  270  milligrams  phenolphthalein 
administered  orally  2*72  hours  after 
administration  of  the  magnesium  citrate 
in  oral  solution;  1  carbon  dioxide- 
releasing  suppository  of  the  type 
identified  in  §  334.22(b)  administered  7 
hours  after  administration  of  the 
phenolphthalein;  1  carbon  dioxide- 
releasing  suppository  of  the  type 
identified  in  §  334.22(b)  administered  8 
hours  after  the  first  suppository  and  at 
least  2  hours  before  the  scheduled 
examination  or  x-ray. 

§  334.80    Professional  labeling. 

The  labeling  of  the  product  provided 
to  health  professionals  (but  not  to  the 
general  public)  contains  the  following 
information  in  addition  to  the  labeling 
identified  ip  §§  334.50.  334.52.  334.54. 
334.56.  334.58  and  334.60. 

(a)  Indications. — (1)  For  products 
containing  mineral  oil  identified  in 
§334.14.  "For  preparing  the  colon  for  x- 
ray  or  endoscopic  examination." 

(2)  For  products  containing 
magnesium  citrate  in  oral  solution 
ideni  .fied  in  §  334. 16(a),  sodium 
phosphate/sodium  biphosphate 
identified  in  §  334. 16(d).  or  bisacodyl 
identified  in  §  334.18(b).  "For  use  as  part 
of  a  bowel  cleansing  regimen  in 
preparing  the  patient  for  surgery  or  for 
preparing  the  colon  for  x-ray  endoscopic 
examination." 

(3)  For  products  containing  castor  oil 
identified  in  §  334.334.18(d).  "For 
preparing  the  colon  for  x-ray  or 
endoscopic  examination." 

(4)  For  products  containing  bisacodyl 
identified  in  §  334.18(b).  "For  use  as  a 
laxative  in  postoperative  care, 
antepartum  care,  postpartum  care,  and 
in  preparation  for  delivery." 

(b)  Warnings.  The  labeling  of  the 
product  contains  the  following 
information  under  the-faeading 
"Warnings."  ; 

(1)  For  products  contdining  karaya 
identified  in  §  334.10(c)J(i]  "Rare  cases 


of  allergic  reactions  and  urticaria 
caused  by  karaya  have  been  reported." 

(ii)  "Inadequate  fluid  intake  may 
cause  obstructions  of  the  large  bowel." 

(2)  For  products  containing  sodium 
biphosphate  or  sodium  phosphate 
identified  in  §  334.16  (d).  (e).  and  (f).  "Do 
not  use  in  patients  with  megacolon,  as 
hypematremic  dehydration  may  occur. 
Use  with  caution  in  patients  with 
impaired  rena^;  functions." 

(3)  For  products  containing  mineral 
oil  identified  in  §  334.14.  "Side  effects 
with  the  proper  use  of  mineral  oil  are 
few.  However,  laxation,  anal  leakage, 
and  dermatologic  reactions  may  occur 
with  chronic  use  and  particularly  with 
excess  dosage.  Owing  to  its  property  as 
a  lipid  solvent,  mineral  oil  may  interfere 
with  the  absorption  of  provitamin  A. 
vitamin  A.  and  vitamin  D.  leading  to 
impairment  of  calcium  and  phosphorus 
metabolism.  This  occurs  only  under 
conditions  of  chronic  usage. 
Administration  of  mineral  oil  may  lower 
prothrombin  levels,  probably  secondary 
to  imparled  vitamin  K  absorption,  and 
regular  use  in  pregnancy  may 
predispose  to  hemorrhagic  disease  of 
the  newborn.  Because  of  possible 
interference  with  nutrition,  mineral  oil 
should  not  be  ingested  in  close 
proximity  to  meals.  These  side  effects 
occur  very  rarely  and  then  only  with 
chronic  and  abusive  use." 

(c)  Directions.  The  labeling  of  the 
product  may  contain  the  following 
additional  information  under  the 
heading  "Directions." 

(1)  For  products  containing  malt  soup 
extract  identified  in  §  334. 10(d). 
Children  under  2  years  of  age:  oral 
dosage  is  6  to  32  grams  in  a  single  daily 
dose. 

(2)  For  products  containing 
polycarbophil  identified  in  §  334. 10(e). 
Children  under  2  years  of  age:  oral 
dosage  is  0.5  to  1  gram  in  a  single  daily 
dose. 

(3)  For  products  containing  glycerin 
identified  in  §  334.12(a).  Children  under 
2  years  of  age:  (i)  rectal  suppository 
dosage  is  1  to  1.7  grams  of  glycerin,  in  a 
single  daily  dose,  (ii)  rectal  enema 
dosage  is  2  to  5  milliliters  of  glycerin,  as 
an  80  percent  solution,  in  a  single  daily 
dose. 

(4)  For  products  containing 
magnesium  hydroxide  identified  in 

§  334.16(b).  Children  under  2  years  of 
,age:  oral  dosage  is  0.035  to  0.043  gram 
per  kilogram  per  dose. 

(5)  For  products  containing  bisacodyl 
identified  in  §  334.18(b).  Children  under 
2  years  of  age:  rectal  suppository  dosage 
is  5  milligrams  in  a  single  daily  dose. 

(6)  For  products  containing 
casanthranol  identified  in  §  334.18(c)(1). 
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Children  under  2  years  of  age:  oral 
dosage  is  7.5  to  22.5  milligrams  in  a 
single  daily  dose. 

(7)  For  products  containing  aromatic 
cascara  fluidextract  identified  in 
§  334.18(c)(2).  Children  under  2  years  of 
age:  oral  dosage  is  0.5  to  1.5  milliliters  in 
a  single  daily  dose. 

(8J  For  products  containing  cascara 
sagrada  bark  identified  in  §  334. 18(c)(3). 
Children  under  2  years  of  age:  oral 
dosage  is  75  to  250  milligrams  in  a  single 
daily  dose. 

(9)  For  products  containing  cascara 
sagrada  extract  identified  in 

§  334.18(c)(1).  Children  under  2  years  of 
age:  oral  dosage  is  50  to  2(X)  milligrams 
in  a  single  daily  dose. 

(10)  For  products  containing  cascara 
sagrada  fluidextract  identified  in 

§  334.18(c)(5).  Children  under  2  years  of 
age:  oral  dosjge  is  0.125  to  0.375 
milligram  in  a  single  daily  dose. 

(11)  For  products  containing  castor  oil 
identified  in  §  334.ia(d).  Children  under 
2  years  of  age:  oral  dosage  is  1  to  5 
milliliters  in  a  single  daily  dose. 

Interested  persons  may.  on  or  before 
May  15. 1985.  submit  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  Rm.  4-62,  5600 
Fishers  Lane.  Rockville.  MD  20857. 
written  comments,  objections,  or 
requests  for  oral  hearing  before  the 
Commissioner  on  the  proposed 


regulation.  A  request  for  an  oral  hearing 
must  specify  points  to  be  covered  and 
time  requested.  The  agency  has 
provided  this  120  day  period  (instead  of 
the  normal  60  days)  because  of  the 
number  of  OTC  drug  review  documents 
being  published  concurrently.  Written 
comments  on  the  agency's  economic 
impact  determination  may  be  submitted 
on  or  before  May  15, 1985.  Three  copies 
of  all  comments,  objections,  and 
requests  are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments,  objections,  and  requests  are 
to  be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  cr  brief. 
Comments,  objections,  and  requests 
may  be  seen  in  the  office  above  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday.  Any  scheduled  oral  hearing  will 
be  announced  in  the  Federal  Register. 

Interested  persons,  on  or  before 
January  15, 1986.  may  also  submit  in 
writing  new  data  demonstrating  the 
safety  and  effectiveness  of  those 
conditions  not  classified  in  Category  I. 
Written  comments  on  the  new  data  may 
be  submitted  on  or  before  March  17. 
1986.  These  dates  are  consistent  with 
the  time  periods  specified  in  the 
agency's  final  rule  revising  the 
procedural  regulations  for  reviewing  and 
classif>'ing  OTC  drugs,  published  in  the 


Federal  Register  of  September  29. 1981 
(46  FR  47730).  Three  copies  of  all  data 
and  comments  on  the  data  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy,  and  all  data  and 
comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Data  and 
comments  should  be  addressed  to  the 
Dockets  Management  Branch  (HFA-305) 
(address  above).  Received  data  and 
comments  may  also  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

In  establishing  a  final  monograph,  the 
agency  will  ordinarily  consider  only 
data  submitted  prior  to  the  closing  nf  the 
administrative  record  on  March  17. 1986. 
Data  submitted  after  the  closing  of  the 
administrative  record  will  be  reviewed 
by  the  agency  only  after  a  final 
monograph  is  published  in  the  Federal 
Register,  unless  the  Commissioner  finds 
good  cause  has  been  shown  that 
warrants  earlier  consideration. 

Dd!>'d;  December  ,11. 1984. 
Frank  E.  Young. 

Co  mm  ;ss  /oner  of  Food  and  Drugs. 
Margaret  M.  Heckler. 
Sfcn'iary  of  Health  and  Human  Servicrs. 
|FR  Doc.  85-668  Filed  1-14-85:  8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administratioo 

21  CFR  Parts  310  and  331 

(Docket  No.  80N-0395I 

Hypophosphatemia  and 
Hyperphosphatemia  Drug  Products  for 
Over-the^ounter  Human  Use 

AGEMCV:  Fcrod  and  Drug  Administrution 

ACTION:  Notice  of  proposed  rtutiniaking. 

SuawiARV:  The  Food  and  Dru^ 
Adniinislrdtion  (FDA)  is  issuing  a  noli»;e 
of  proposed  rulemuiting  thai  would 
amend  the  professional  labeling  section 
of  the  monograph  for  over-the-counter 
(OTC)  antacid  drug  products  to  include 
additional  warnings  for  the  professional 
labeling  of  aluminum-containing  antacid 
drug  products  and  a  hyperphosphatemia 
claim  for  products  containing  aluminum 
carbonate,  and  that  would  establish  that 
drug  products  labeled  for  OTC  use  in 
treating  hypophospFiatemia  (abnormally 
low  plasma  level  of  phosphate  in  the 
blood)  or  hyperphosphatemia 
(abnormally  high  plasma  level  of 
phosphate  in  the  blood)  are  not 
generally  recognized  as  safe  and 
effective  and  are  misbrar.ded.  FDA  is 
issuing  this  notice  of  proposed 
rulemaking  after  considering  the  report 
and  recommendations  of  the  Advisory 
Review  Panel  on  OTC  Miscellaneous 
Internal  Drug  Products  and  public 
comments  on  an  advance  notire  of 
proposed  rulemaking  that  was  based  on 
those  recommendations.  This  proposal 
is  part  of  the  ongoing  review  of  OTC 
drug  products  conducted  by  FDA. 

DATES:  Written  comments,  objcclitms,  or 
requests  for  oral  hearing  oi<4he 
proposed  regulation  before  the 
Commissioner  of  Food  and  Drugs  by 
May  15. 1985.  New  data  by  January  15. 
1986.  Comments  on  the  new  data  by 
March  17. 1986.  These  dates  are 
consistent  with  the  time  periods 
specified  in  the  agency's  final  rule* 
revising  the  procedural  regulations  for 
reviewing  and  classifying  OTC  drugs  (21 
CFT?  330.10).  Written  comments  on  the 
agency's  economic  impact  determination 
by  May  15. 1985. 

ADDRESS:  Written  comments,  objecticms, 
new  data,  or  requests  for  oral  hearing  to 
the  Dockets  Management  Branch  (UFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  I-ane.  Rockville.  MD 
20857. 

f6k  further  informahom  contact. 

William  E.  Gilbertson.  Center  for  Drugs 
and  Biologies  {HFN-210).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857.  301^M.V49(i0. 


SUPfOEMENTARV  INFORMATION:  In  the 

Federal  Register  of  December  9. 1980  (45 
hH  81154)  FDA  published,  under 
S  .330.10(a)(6)  (21  CFT<  330.10(a)(6)).  an 
advance  notice  of  proposed  rulemaking 
that  would  classify  OTC 
hypophosphatemia  and 
hyperphosphatemia  drug  products  as  not 
generally  recognized  as  safe  and 
effective  and  as  being  misbranded  and 
would  declare  these  products  to  be  new 
drugs  within  the  meaning  of  section 
201(p)  of  the  Federal  Food,  Druj;,  and 
Cosmetic  Act  (the  act)  (21  U  S.C.  321(p)). 
The  notice  was  based  on  the 
recommendations  of  the  Advisory 
Review  Panel  on  OTC  Miscellaneous 
Internal  Drug  Products,  which  was  the 
advisory  review  panel  responsible  for 
evaluating  data  on  the  active  ingredients 
in  these  drug  classes.  Interested  persons 
were  invited  to  submit  comments  by 
March  9. 1981.  Reply  comments  in 
response  to  comments  filed  in  the  initial 
comment  period  could  be  submitted  by 
April  a  1981. 

In  accordance  With  $  Jao.lO(a)(IO),  the 
data  and  information  considered  by  the 
Pure!  were  put  on  public  display  in  the 
Dockets  Management  Branch  (IIFA- 
v305).  Food  and  Drug  .Administration 
(address  above),  after  deletion  of  a 
small  amount  of  trade  secret 
information.  In  response  to  the  advance 
notice  of  proposed  rulemaking,  two 
pharmaceutical  manufacturers,  one 
State  government,  one  health 
professional  organization,  and  two 
health  professionals  submitted 
comments.  In  response  to  the  comnu>nts 
submitted,  one  reply  comment  was 
received  from  a  health  professional 
organization.  These  comments  are  also 
on  public  display  in  the  Dockets 
Management  Branch. 

In  this  proposed  nde,  FDA  states  for 
the  first  time  its  position  on  OTC 
hypophosphatemia  and 
hyperphosphatemia  drug  products.  Fituil 
agency  action  on  this  matter  will  occur 
with  the  publication  at  a  future  date  of  a 
final  rule  relating  to  OTC 
hypophosphatemia  and 
hyperphosphatemia  drug  products. 

This  proposed  rule  would  amend 
Subchapter  D  of  Chapter  I  of  Title  21  of 
the  Code  of  Federal  Regulations  by 
adding  to  Subpart  E  of  Part  310  new 
SS  310.541  and  310.542.  and  to  Subpart  D 
of  Part  331  new  S  331.31(a)  (3)  and  (4). 
This  proposal  constitutes  FDA's 
tentative  adoption  of  the  Panel's 
conclusions  and  recommendations  on 
OTC  hypophosphatemia  and 
hyperphosphatemia  drug  products, 
based  on  the  comments  received  and  the 
agency's  independent  evaluation  of  the 
Panel's  report.  As  discussed  in  the  final 
rule  revising  the  procedural  regulations 


for  reviewing  and  classifying  OTC 
drugs,  F'DA  will  no  longer  use  the  terms 
"Category  I"  (generally  recognized  as 
safe  and  effective  and  not  misbranded). 
"Category  11 "  (not  generally  recognized 
as  safe  and  effective  or  misbranded). 
and  "Category  ill"  (available  data  are 
insufficient  to  classify  as  safe  and 
effective,  and  further  testing  is  required) 
at  the  final  monograph  stage,  but  will 
use  instead  the  terms  "monograph 
conditions"  (old  Category  I)  and 
"nonmonograph  conditions "  (old 
Category  II  and  III).  (See  the  Federal 
Register  of  St^plcmber  29,  1981:  46  FR 
47730.)  This  document  retains  the 
concepts  of  Category  I,  II,  and  III  at  the 
proposed  rule  stage. 

The  agency  recognizes  that  the  Panel 
considered  two  ingredients,  aluminum 
phosphate  gel  and  aluminum  carbonate 
gel,  for  use  in  hypophosphatemia  and 
hyperphosphatemia,  respectively. 
However,  in  the  final  monograph  for 
OTC  antacid  drug  products  these 
compounds  are  designated  as  aluminum 
phosphate  and  aluminum  carbonate. 
Therefore,  throughout  this  document 
these  ingrtidients  will  be  referred  to  by 
the  names  used  in  the  antacid  final 
monograph. 

The  agency  advises  that  the  effective 
date  of  the  final  rule  will  be  12  months 
after  the  date  of  publication  in  the 
Federal  Register.  Manufacturers  are 
encouraged  to  comply  voluntarily  with 
the  rule  at  the  earliest  possible  date. 

All  "OTC  Volumes"  cited  throughout 
this  document  refer  to  the  submissions 
made  by  interested  persons  pursuant  to 
the  call-for-data  notices  published  in  the 
Federal  Register  of  November  16,  1973 
(38  FR  31696)  and  August  27, 1975  (40  FK 
38179)  or  to  additional  information  that 
has  come  to  the  agency's  attention  since 
publication  of  the  advance  notice  of 
proposed  rulemaking.  The  volumes  are 
on  public  display  in  the  Dockirts 
Management  Branch. 

I.  The  Agency's  Tentative  Conclusions 
on  the  Comments 

1.  Oru;  comment  requested  that  the 
agency  eliminate  all  aluminum- 
containing  drug  products  from  the  OTC 
market  because  recent  experimental  and 
clinical  data  implicate  aluminum  as  the 
causative  agent  m  some  presenile  and 
senile  dementia  of  the  Alzheimer's  type 
The  comment  pointed  out  numerous 
studies  which  indicate  that  aluminum 
plays  a  role  in  Alzheimer's  disease,  an 
organic  brain  syndrome  (Ref.  1).  In 
several  of  the  studies,  aluminum  was 
observed  in  the  tangled  neurofilaments 
of  Alzheimer's  patients.  Other  studies 
suggested  that  aluminum  accumulations 
in  the  brain  have  been  correlated  with 


the  orul  ingestion  of  aluminum- 
containing  antacids.  The  comment 
argued  that  these  clinical  Findings  are 
collaboFcited  by  animal  data  in  which 
encephalopathies  have  been  induced  in 
rabbits  and  rats  given  toxic  doses  of 
aluminum.  The  comment  also  pointed 
out  that  significant  elevations  of 
aluminum  have  been  reported  in  the 
parathyroid  glands  of  patients  taking 
aluminum-containing  drugs  as 
concurrent  therapy  during  dialysis  and 
speculated  that  parathyroid  function 
may  be  affected  by  these  elevations. 
The  comment  concluded  by  suggesting 
that  more  research  is  needed  to  define 
the  safe  use  of  aluminum  salts  in  chronic 
therapy  for  hyperphosphatemia,  and 
suggesting  that  physicians  should  be 
advised  to  monitor  the  renal  function  of 
those  patients  taking  chronic  dosages  of 
aluminum-containing  antacids. 

A  second  comment  submitted  several 
literature  reports  regarding  the  role  of 
aluminum-containing  antacids  in 
dacium  and  fluoride  metabolism  in  man 
(Ref.  2).  The  comment  noted  that  urine 
and  stool  excretion  of  calcium 
apparently  increased  with  small  doses 
of  aluminum-containing  antacids  and 
concluded  that  long-term  use  of  such 
products  may  lead  to  substantial 
clacium  loss.  The  comment  also  stated 
that  the  data  demonstrate  that 
aluminum-iontaining  antacids  inhibit 
the  intestinal  absorption  of  fluoride. 

The  agency  has  evalliafed  the  data 
submitted  by  the  comments  as  well  as 
available  data  reported  in  the  literature 
in  determining  the  toxicity  of  alimiinum- 
c.ontaining  drug  products.  There  is  some 
evidence  that  ingestion  of  large  amounts 
of  aluminum-containing  products  for 
prolonged  periods  may  lead  to  adverse 
effects,  but  there  is  also  considerable 
speculation  in  the  literuture  with  little 
supporting  data. 

Aluminum  and  Alzheimer's  diabase. 
Oapper  and  colleagues  (Refs.  3  through 
8)  have  been  the  major  proponents  of  a 
role  for  aluminum  as  a  causative  factor 
of  Alzheimer's  disease.  They  have 
reporti<i  '^levated  aluminum  levels  in 
the  brains  of  persons  with  AlzheimtT's 
disease.  They  hypothesized  th.it 
aluminum  may  interfere  with  the 
transcription  of  genetic  information  and 
may  lead  to  altered  protein  synthesis 
within  the  neuron  (Ref.  8).  Trapp  et  al. 
(Ref.  9)  have  also  reported  a  higher 
concentration  of  brain  aluminum 
i;ontents  in  a  small  number  of  persons 
with  Alzheimer's  disease  although  the 
difference  in  aluminum  levels  between 
Alzheimer's  and  control  patients  was 
considerably  lower  than  that  reported 
by  Crapper.  Perl  and  Brody  (Ref.  10) 
studied  the  aluminum  content  within 


individual  neurons  of  brain  tissue  from 
three  cases  of  Alzheimer's  disease  and 
three  nondemented  controls.  They  found 
that  aluminum  is  frequently  present  in 
the  nuclei  of  neurons  with 
neurofibrillary  tangles  both  in  the 
presence  and  absence  of  Alzheimer's 
disease,  although  neurons  with 
neurofibrillary  tangles  were  found  more 
often  in  the  Alzheimer  patients. 
Mi:Dermott  et  al.  (Ref.  11)  measured 
brain  aluminum  levels  in  10  patients 
with  Al/.heimer's  disease  and  in  9 
control  patients.  Aluminum 
concentrations  in  individual  samples 
were  highly  variable,  and  no  significant 
differences  were  observed  between  the 
two  groups.  There  was  also  no 
correlation  between  mean  aluminum 
concentrations  and  the  degree  of 
neurofibrillary  degeneration  in  each 
brain.  Markesbery  et  al.  (Ref.  12) 
examined  74  specimens  of  tissue  from  12 
Alzheimer's  patients  and  166  specimens 
from  28  nondemented  individuals.  Their 
data  showed  no  significant  difference  in 
aluminum  content  of  Alzheimer's 
patients  and  normal  controls.  No 
correlation  between  neurofibrillary 
t.uigle  formations  and  aluminum  content 
was  established. 

Aluminum  can  produce  some  of  the 
histopathlogical  and  clinical  features  of 
Alzheimer's  disease  in  certain  animal 
species.  Petit,  Biederman,  and  McMullen 
(Ref.  13)  have  demonstrated  that  an 
infusion  of  aluminum  tartrate  into  the 
lateral  ventricles  of  rabbits  decreased 
learning  and  retention  of  an  avoidance 
task  compared  to  saline-infused 
controls.  Crapper  and  Dalton  (Refs.  4 
and  5)  reported  that  subarachnoid 
injection  of  ahiminum  chloride  into  cats 
induced  neurofibrillary  degeneration 
and  impaired  the  acquisition  and  short- 
term  retention  of  a  conditioned 
avoidance  response.  The  relationship  of 
changes  induced  in  these  animals  to  the 
human  disease  is  not  at  all  clear, 
particularly  in  view  of  the 
unphysiologiral  route  of  administration 
of  the  aluminum  in  these  studies.  On  the 
other  hand,  Crapper  and  De  fioni  (Ref. 
14)  have  noted  that  not  a!!  sp;M-,ics  are  as 
affected  by  such  infusions  as  the  t  at  and 
rabbit.  Aluminum  concc^ntrations  4  to  10 
times  thijse  employed  in  cats  did  not 
induce  a  progressive  encephalopathy  or 
neunjfibrillary  degeneration  in  two 
strains  of  rats. 

Recently,  Crapper  and  De  Boni  stated 
that  the  presence  of  increased  amounts 
uf  aluminum  in  the  brain  of  Alzheimer 
patients  may  simply  indicate  the 
absorption  of  aluminum  by  a 
deteriorating  system.  They  state  that  the 
cause  of  Alzheimer's  disease  is 
unknown  and  there  is  no  evidence  to 


support  the  possibility  that  aluminum 
initiates  the  Alzheimer  process  (Ref.  15). 

In  an  editorial  on  Alzheimer's  disease 
in  the  British  Medical  Journal  (Ref.  16),  it 
was  stated  that  "Despite  the  plethora  of 
hypotheses,  however,  objective  analysis 
of  all  the  data — immunological,  genetic, 
virological,  pathological,  and 
biochemical — shows  that  we  still  have 
no  idea  of  the  aetiology  of  Alzheimer's 
disease." 

Aluminum  and  the  parathyroid 
glands.  Although  the  comment  suggests 
that  aluminum  may  have  an  effect  on 
parathyroid  function,  the  agency  has 
reviewed  the  available  literature  and 
found  no  data  to  support  this  hypothesis 
(Refs.  17  through  22).  Some  studies  in 
rats  suggest  that  elevated  parathyroid 
hormone  levels  may  increase  the 
absorption  of  aluminum  from  the 
gastrointestinal  tract  (Ref.  17).  There  is 
little  evidence,  however,  that  this  is  of 
clinical  importance. 

Aluminum  and  phosphate/calcium/ 
fluoride  metabolism.  Several  studies 
have  been  conducted  which  imply  that 
aluminum  may  detrimentally  affect 
phosphate,  calcium,  and  flouride 
balance.  It  is  known  that  aluminum 
forms  insoluble  complexes  with 
phosphate  in  the  gastrointestinal  tract 
and  decreases  phosphate  absorption. 
Prolonged  use  of  aluminum-containing 
antacids  by  normophosphatemic 
patients  may  result  in 
hypophosphatemia  which  may  lead  to 
adverse  reactions.  Studies  by  Lotz, 
Zisman,  and  Bartter  (Ref.  23):  Cooke, 
Teitelbaum,  and  Avioli  (Ref.  24);  and 
Spencer  et  al.  (Refs.  25  and  26)  indicate 
that  an  increase  in  calcium  excretion 
may  occur  with  the  ingestion  of 
aluminum  antacids.  These  reports  are 
contradicted  in  a  report  by  Cann, 
Prussin,  and  Gordan  (Ref.  17)  who  report 
that  the  calcium  balance  is  unchanged. 
The  precise  results  of  any  calcium  loss 
related  to  aluminum  ingestion  have  not 
been  defined. 

Spencer  et  al.  (Refs  27  and  28)  have 
conducted  studies  that  apparently  show 
that  aluminum  forms  insoluble 
complexes  with  fluoride  ions  in  the 
gastrointestinal  tract,  thereby 
decreasing  fluoride  absorption. 
Although  the  authors  have  suggested 
that  this  decrease  in  fluoride  absorption 
may  contribute  to  skeletal 
demineralization,  the  suggestion  is 
speculative  because  the  fasting  plasma 
fluoride  levels  did  not  change  and 
because  the  role  of  normal  dietary 
fluoride  in  maintaining  skeletal  bone  has 
not  been  defined.  Although  there  is 
evidence  that  oral  aluminum  antacids 
can  lead  to  decreased  fluoride 
absorption,  the  physiological 
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signinawi^e  of  this  finding  in  adults  is 
unclrar. 

Aluminum  and  renal  dialysis. 
Evidprtte  of  neurotoxicity  associHtpd 
with  aluminum  is  strongest  for  ' 

encephalopathy  that  occurs  in  renal 
failure  patients  undergoing  dialysis 
(Refs.  29  through  42).  Although 
aluminum  has  not  been  proven  to  be  a 
causative  factor,  there  is  c«msiderable 
indirect  evidence  that  it  has  a  role  in 
development  of  the  syndrome.  The 
evidence  appears  to  be  stronger  that 
high  dialysate  aluminum  levels  have 
contributed  to  the  development  of 
dialysis  encephalopathy.  It  is  also 
considered  likely  that  high  doses  of  oral 
aluminum  compounds  may  contribute  to 
total  body  aluminum.  Studies  have  also 
been  reviewed  that  indicate  that  bone 
aluminum  levels  are  significimlly 
elevated  in'chronic  renal  failure  patients 
(Refs.  19.  20,  35.  and  43  through  46).  The 
level  appears  to  be  highest  in  patients 
on  dialysis,  related  to  the  duration  of 
dialysis,  and  has  been  correlated  with 
the  incidence  of  osteomalacic  renal 
osteodystrophy  in  these  patients. 

In  conclusion,  the  agency  believers 
that  a  role  for  aluminum  in  the 
pathogenesis  of  Alzheimer's  disease 
cannot  be  ruled  out.  but  the  evidence 
supporting  such  a  rule  is  very  weak.  No 
data  were  found  to  indicate  that 
pariilhyroid  function  is  affected  by 
aluminum.  There  are  conflicting  reports 
on  the  effect  of  aluminum  antacids  on 
calcium  balance,  but  there  is  little 
evidence  to  support  an  etiologic  role  for 
aluminum  antacids  in  osteoporosis. 
There  is  evidence  that  oral  aluminum 
compounds  can  lead  to  reduced  fluoride 
absorption.  Dot  the  significance  of  this 
finding  in  adults  is  unclear  at  this  time. 
In  view  of  these  findings,  the  agency 
does  not  believe  the  availability  of  OTC 
aluminum-containing  antacids  presents 
a  oigniHcant  hazard  and  thus  will  not 
require  that  they  be  removed  from  the 
OTC  market.  However,  because  of  the 
potential  role  of  aluminum  in  the 
development  of  dialysis  encephalopathy 
syndrome,  osteomalacic  renal 
osteodystrophy,  and  hypophosphatemia, 
the  agency  believes  it  is  appropriate  to 
provide  additional  information  in  the 
professional  labeling  section  of  the 
antacid  monograph  (21  CFR  331.31)  for 
aluminum-containing  antacids  as 
follows: 

(1)  Evidence  suggests  Ihjil  elevated 
tissue  aluminum  levels  have  a  role  in 
development  of  the  dialysis 
encephalopathy  syndrome.  A  nund»er  of 
cases  have. been  associated  with 
elexated  aluminum  levels  in  the 
dialysate  water.  There  is  also  evidence 
that  small  amounts  of  ingested 


aluminum  are  absorbed  from  the 
gastrointestinal  tract,  and  it  is  likely  that 
renal  excretion  of  absorbed  nluminum  is 
impaired  in  renal  failure.  Prolonged  u.se 
of  aluminum-containing  antacids  in  such 
patients  may  contribute  to  incnrased 
tissue  levels  of  aluminum. 

(2)  Aluminum  forms  insoluble 
complexes  with  phosphate  in  the 
gastromlestinal  tract,  thus  decreasing 
phosphate  absorption.  Prolonged  use  of 
aluminum-containing  antacids  by 
norniophosphatemic  patients  may  result 
in  hypophosphatemia  if  phosphate 
intake  is  not  adequate.  In  its  more 
severe  forms,  hypophosphatemia  tan 
lead  to  anorexia,  malaise,  muscle 
weakness,  and  osteomalacia. 
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2.  One  comment  disagreed  with  the 
Panel's  recommendation  to  include  in 
the  OTC  labeling  of  aluminum- 
containing  antacids  a  warning  advising 
consumers  against  the  use  of  such 
products  if  they  have  kidney  disease 
except  under  the  advice  and  supervision 
of  a  physician.  The  comment  noted  that 
the  Panel  cited  only  one  report  as 
evidence  supporting  this  proposed 
warning  (Ref.  1).  Although  the  report 
suggests  that  the  oral  ingestion  of 
aluminum  may  play  a  role  in  the 
development  of  dialysis  encephalopathy 
in  patients  with  severe  kidney  disease, 
the  comment  argued  that  the  cause  of 
dialysis  encephalopathy  in  patients  with 
severe  kidney  disease  is  complex  and 
that  there  is  disagreement  about  the 
toxicity  or  lack  of  toxicity  of  aluminum. 


In  support  of  its  argument,  the  comment 
cited  a  survey  conducted  by  the 
European  Dialysis  and  Transplant 
Association  (Ref.  2),  which  showed  no 
correlation  between  the  ingestion  of 
aluminum  hydroxide  and  dialysis 
encephalopathy.  The  comment 
concluded  that,  although  a  warning 
concerning  the  risk  potential  in  dialysis 
patients  may  be  appropriate  for 
professional  labeling,  such  a  warning 
was  unwarranted  on  the  OTC  labeling 
of  aluminum-containing  antacid 
products.  A  second  comment  disagreed 
and  cited  a  number  of  references  in 
support  of  its  opinion  that  there  is  a 
causative  relationship  between  orally 
consumed  aluminum-containing  drugs 
and  dialysis  encephalopathy.  (Ref.  3). 

The  agency  has  thoroughly  reviewed 
all  of  the  available  data  concerning 
aluminum  toxicity.  (See  comment  1 
above.)  In  view  of  the  evidence 
available  at  this  time,  the  agency  does 
not  believe  that  the  kidney-disease 
warning  recommended  by  the  Panel  is 
warranted  on  the  OTC  labeling  of 
aluminum-containing  antacid  products. 
No  data  could  be  found  on  the  effects  of 
mild  or  moderate  impairment  of  renal 
function  on  the  absorption,  urinary 
excretion,  or  overall  balance  of  oral 
aluminum.  While  there  is  evidence  that 
ingestion  of  large  amounts  of  aluminum- 
containing  products  for  prolonged 
periods  may  lead  to  adverse  effects,  the 
labeling  for  OTC  aluminum-containing 
antacids  already  includes  a  warning 
advising  against  the  use  of  these 
products  for  more  than  2  weeks.  In 
addition,  the  strongest  evidence  for 
toxicity  of  aluminum  is  the 
encephalopathy  that  occurs  in  renal 
failure  patients  undergoing  dialysis. 
While  the  evidence  appears  to  be 
stronger  that  high  aluminum  levels  of 
the  dialysate  have  contributed  to  the 
development  of  dialysis 
encephalopathy,  oral  ingestion-of 
aluminum  compounds  may  contribute  to 
total  body  aluminum.  However,  because 
there  are  no  data  on  the  effects  of  mild 
or  moderate  impairment  of  renal 
function  on  the  absorption,  urinary 
excretion,  or  overall  balance  of  oral 
aluminum,  and  because  persons  at 
highest  risk  are  those  with  severe  renal 
failure  who  are  generally  under  the  care 
of  a  physician,  the  agency  believes  it  is 
more  prudent  to  inform  the  health 
professional  of  the  potential  risks 
involved  rather  than  to  require  the 
kidney-disease  warning  recommended 
by  the  Panel.  (See  comment  1  above*) 
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3.  One  comment  was  concerned  that 
the  commercial  availability  of  aluminum 
phosphate  may  be  interrupted  if  the 
Panel's  recommendation  to  eliminate  the 
drug  as  an  OTC  antacid  product  is 
adopted.  It  was  the  comments 
understanding  that  during  the  change 
from  OTC  to  prescription  status 
aluminum  phosphate  would  be 
unavailable  to  physicians  for  use  by 
kidney  transplant  patients  who  depend 
on  the  drug  for  postoperative 
management.  A  second  comment,  from  a 
manufacutuer  of  aluminum  phosphate, 
advised  the  agency  of  its  intent  to 
change  the  claims  on  its  product  from 
antiacid  to  hypophosphatemia  and  to 
switch  the  product  from  OTC  to 
prescription  status  within  the  time 
period  established  for  the 
implementation  of  the  final  monograph. 

The  agency  appreciates  the 
comment's  concern  regarding  the 
continued  availability  of  aluminum 
phosphate;  however,  it  is  unlikely  that 
the  marketplace  will  be  interrupted  in 
switching  the  product  from  OTC  to 
prescription  status.  As  discussed  below, 
the  agency  believes  that  claims  for  the 
treatment  of  hypophosphatemia  should 
not  be  permitted  in  the  labeling  of  OTC 
drug  products.  Between  publication  of 
this  tentative  final  regulation  and  the 
final  regulation  on  hypophosphatemia 
and  hyperphosphatemia  drug  products, 
manufacturers  will  have  sufficient  time 
to  submit  and  have  approved  a  new 
drug  application  for  the  prescription  use 
of  aluminum  phosphate  in  treating 
hypophosphatemia.  If  a  new  drug 
application  (NDA)  is  approved  before 
the  regulation  becomes  effective,  the 
product  may  be  switched  to  prescription 
status  at  that  time.  As  noted  above,  the 
manufacturer  of  one  aluminum 
phosphate  product  has  advised  the 
agency  of  its  intention  to  change  the 
.narketing  status  of  its  product  from 
OTC  to  prescription  within  the  specified 
time  period. 

4.  One  comment  suggested  that  the 
Panel's  recommended  regulation  in 

§  310.542,  which  describes 
hyperphosphatemia  and  sets  conditions 
that  restrict  the  marketing  of  jft-oducts 
containing  aluminum  carbonate  labeled 
to  treat  hyperphosphatemia,  would  not 
serve  any  useful  purpose  because  the 
marketing  of  OTC  drug  products 
containing  aluminum  carbonate  would 
be  regulated  by  professional  labeling 
appearing  in  the  monograph  for  OTC 
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antacid  drug  products.  The  comment 
added  that  a  petition  had  been 
submitted  to  amend  the  prufessional 
hibeling  for  antacid  drug  products  (21 
CFR  331.31)  to  include  the  use  of 
aluminum  carbonate  for  the  treatment  of 
hyperphosphatemia,  and  that  this 
amendment  will  ensure  that  this 
indication  will  be  included  only  in  the 
professional  labeling  of  antacid  drug 
products  containing  aluminum 
carbonate. 

The  Panel  recognized  in  its  report  (45 
FR  81157)  that  aluminum  carbonate  can 
be  marketed  OTC  as  an  antacid  drug 
product  and  recommended  that  any 
labeling  claims  for  h>'perphosphatemia 
be  limited  to  professional  labeling  only. 
The  citizen  petition  (Docket  No.  BIP- 
0091 /CP)  requesting  that  the 
professional  labeling  of  the  monograph 
for  OTC  antacid  drug  products  (21  CH< 
331.31)  be  amended  to  include  the 
hyperphosphatemia  indication  for 
aluminum  carbonate  was  responded  to 
by  the  agency  on  October  23. 1981  (Ref. 
1).  The  agency  stated  that  aluminum 
carbonate  is  safe  and  effective  for  the 
treatment,  control,  and  management  of 
hyperphosphatemia  under  medical 
supervision  and  that  information 
distributed  to  medical  professionals  may 
include  this  indication.  Because 
aluminum  carbonate  may  be  marketed 
OTC  as  an  antacid  without  an  NDA.  the 
agency  believes  that  the 
hyperphosphatemia  claim  may  be 
considered  as  professional  labeling  for 
this  ingredient.  Therefore,  the  agency  is 
proposing  in  this  document  to  amend  the 
professional  labeling  section  of  the 
antacid  monograph  (§  331.31)  to  include 
the  hyperphosphatemia  claim.  However, 
proposed  §  310.542  states  that  the 
hyperphosphatemia  claim  is  not 
acceptable  for  OTC  labeling  and  thai 
any  drug  product  promoting  this  claim 
for  OTC  use  is  regarded  as  a  new  drug. 
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II.  The  Agency's  Tentative  Adoption  of 
the  Panel's  Report 

FDA  has  considered  the  comments 
and  other  relevant  data  and  information 
available  and  concurs  with  the  Panel 
that,  because  the  conditions  of 
hypophosphatemia  and 
hyperphosphatemia  are  not  amenable  to 
self-treatment,  claims  for  the  treatment 
of  hypophosphatemia  or 
hyperphosphatemia  should  not  be 
permitted  in  the  labeling  of  OTC  dnig 
products.  However,  the  agency  only 
concurs  in  part  with  the  Panels 


recommended  rule  that  manufacturers 
wishing  to  make  such  claims  for  their 
products  need  to  proceed  through  the 
new  drug  route.  As  discussed  in 
comment  number  4  above,  the  agency 
believes  it  is  reasonable  for 
hyperphosphatemia  claims  for  aluminum 
carbonate  to  be  included  in  the 
professional  labeling  section  of  the 
monograph  for  OTC  antacid  drug 
products  because  aluminum  carbonate 
can  be  marketed  OTC  as  a  single 
ingredient  antacid  product. 

However,  a  similar  approach  is  not 
viable  for  aluminum  phosphate. 
Although  aluminum  phosphate 
historically  has  been  promoted  as  an 
OTC  antacid,  the  Panel  expressed 
concern  that  products  containing  t'his 
ingredient  would  not  meet  the  acid 
neutralizing  requirements  of  the  antacid 
monograph  (21  CFR  Part  331.  Subpart  C). 
In  fact,  the  manufacturer  of  one  such 
product  pointed  out  in  its  submission  to 
the  Panel  that  its  product  would  not 
meet  the  acid  neutralizing  requirements 
of  the  antacid  monograph  (Ref.  1).  The 
agency  conducted  the  acid  neutralizing 
capacity  test  on  the  manufacturer's 
aluminum  phosphate  product  and  found 
that  the  labeled  minimum  antacid  dose 
of  15  milliliters  (mL)  neutralized  only 
4.38  milliequivalents  (mEq)  of  acid, 
while  a  stable  pf  i  of  3.5  could  not  be 
established  for  the  maximum  dose  of  30 
mL  (Ref.  2).  Therefore,  aluminum 
phosphate  does  not  meet  the  acid 
neutralizing  requirements  of  the  antacid 
monograph  and  cannot  be  marketed  as  a 
single  ingredient  antacid  drug  product. 
Because  the  available  data  indicate  that 
aluminum  phosphate  cannot  be 
marketed  OTC  as  a  single  ingredient 
antacid  product,  the  professional 
labeling  approach  is  not  an  appropriate 
mechanism  with  respect  to  this 
ingredient  and  an  approved  NDA  would 
be  required  for  marketing  of  the  product. 

The  Panel  recommended  that  if 
aluminum  phosphate  does  not  conform 
to  the  acid  neutralizing  requirement  of 
the  antacid  monograph  that  it  be 
removed  from  the  list  of  antacid 
ingredients  generally  recognized  as  safe 
and  effective  (5  331.11)..  Although 
aluminum  phosphate  as  a  single 
ingredient  does  not  meet  the 
requirements  of  the  antacid  monograph, 
it  could  potentially  meet  the 
requirements  of  that  portion  of 
§  331.10(a)  that  each  ingredient  of  a 
combination  product  be  included  at  a 
level  that  contributes  at  least  25  percent 
of  the  total  acid  neutralizing  capacity  of 
a  combination  antacid  product, 
calculated  on  the  basis  of  the 
proi:edures  in  §  331.21.  Because 
aluminum  phosphate  does  have  some 


acid  neutralizing  capacity,  it  could  be 
utilized  us  one  component  of  a 
combination  antacid  drug  product. 
Therefore,  the  agency  will  not  adopt  the 
Panels  recommendation  to  remove 
aluminum  phosphate  from  the  anlac:id 
monograph,  but  is  proposing  to  amend 
the  antacid  monograph  to  clarify  that 
aluminum  phosphate  is  acceptable  for 
use  only  in  combination. 

The  agency  is  revising  S  310.541(b) 
and  S  310.542(b)  to  clarify  that  a  product 
covered  by  the  regulation  is  a  new  drug 
for  which  an  approved  NDA  is  re(|uire'd 
for  marketing,  and  in  the  absence  of  an 
approved  NI)A  the  product  would  also 
be  misbranded  under  section  502  of  the 
act. 

The  agency  has  examined  the 
economic  consequences  of  this  proposed 
rulemaking  in  conjunction  with  other 
rules  resulting  from  the  OTC  drug 
review.  In  a  noti(;e  published  in  the 
Federal  Register  of  February  6. 1983  (48 
FR  5806).  the  agency  announced  the 
availability  of  an  assessment  of  these 
economic  impacts.  The  assessment 
determined  that  the  combined  impacts 
of  all  the  rules  resulting  from  the  OTC 
drug  review  do  not  constitute  a  major 
rule  according  to  the  criteria  established 
by  Executive  Order  12291.  The  agency 
therefore  concludes  that  no  one  of  these 
rules,  including  this  proposed  rule  for 
OTC  hypophosphatemia  and 
hyperphosphatemia  drug  products,  is  a 
major  rule. 

For  purposes  of  the  Regulatory 
Flexibility  Act.  the  economic 
assessment  concluded  that,  while  the 
average  economic  impact  of  the  overall 
OTC  drug  review  on  small  entities  will 
not  be  signiHcant.  the  possibility  of 
larger-than-average  impacts  on  some 
small  firms  in  some  years  might  exist. 
Therefore,  the  assessment  included  a 
discretionary  Regulatory  Flexibility 
Analysis  in  the  event  that  an  individual 
rule  might  impose  a  significant  impact 
on  a  substantial  number  of  small 
entities.  The  analysis  identified  the 
possibilities  of  reducing  burdens  on 
small  firms  through  the  use  of  (a) 
relaxed  safety  and  efficacy  standards  or 
(b)  labels  acknowledging  unproven 
safety  or  efficacy.  However,  the  analysis 
concluded  that  there  is  no  legal  basis  for 
any  preferential  waiver,  exemption,  or 
tiering  strategy  for  small  firms 
compatible  with  the  public  health 
requirements  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act.  Nevertheless,  to 
avoid  overlooking  any  problems  or 
feasible  possibilities  of  relief  peculiar  to 
this  group  of  products,  the  agency 
invites  public  comment  regarding  any 
substantial  or  significant  economic 
impact  that  this  rulemaking  would  have 
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on  ore  hypophosphatemia  and 
hyperphosphatemia  drvig  products. 
Comments  regarding  the  economic 
impact  of  this  rulemaking  should  be 
accompanied  by  appropriate 
documentation.  Because  the  agency  has 
not  previously  invited  specific  comment 
on  the  economic  impact  of  the  OTC  drug 
review  on  hypophosphatemia  and 
hypophosphatemia  drug  products,  a 
period  of  120  days  from  the  date  of 
publication  of  this  proposed  rulemaking 
in  the  Federal  Register  will  be  provided 
for  comments  on  this  subject  to  be 
developed  and  submitted.  The  agency 
will  evaluate  any  comments  and 
supporting  data  that  are  received  and 
will  reassess  the  economic  impact  of 
this  rulemaking  in  the  preamble  to  the 
Hnal  rule. 

The  agency  has  determined  that  under 
21  CFR  25.24(d)(9)  (proposed  in  the 
Federal  Register  of  December  11. 1979: 
44  FR  71742)  this  proposal  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 
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Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  201(p). 
502,  505,  701,  52  Stat.  1041-1042  as 
amended.  1050-1053  as  amended.  1055- 
1056  as  amended,  by  70  Stat.  919  and  72 
Stat.  948  (21  U.S.C.  321|p).  352,  355,  371)), 
and  the  Administrative  Procedure  Act 
(sees.  4,  5,  and  10,  60  Stat.  238  and  243  as 
amended  (5  U.S.C.  553,  554,  702.  703, 
704)),  and  under  21  CFR  5.11.  it  is 
proposed  that  Subchapter  D  of  Chapter  I 
of  Title  21  of  the  Code  of  Federal 
Regulations  be  amended  in  Parts  310 
and  331  to  read  as  follows: 

PAHT  310— NEW  DRUGS 

1.  Part  310  is  amended  by  adding  new 
§§  310.541  and  310.542,  to  read  as 
follows: 


f  310.541    Over-the-counter  (OTC)  drug 
products  containing  active  ingredients 
offered  for  use  in  ttw  treatment  of 
fiypophosphatemia. 

I    (a)  Hypophosphatemia  is  a  condition 
in  which  an  abnormally  low  plasma 
level  of  phosphate  occurs  in  the  blood. 
This  condition  is  not  amenable  to  self- 
diagnosis  or  self-treatment.  Treatment  of 
this  condition  should  be  restricted  to  the 
supervision  of  a  physician.  For  this 
reason,  any  drug  product  containing 
ingredients  offered  for  OTC  use  in  the 
treatment  of  hypophosphatemia  cannot 
be  considered  generally  recognized  as 
safe  and  effective. 

(b)  Any  drug  product  that  is  labeled, 
represented,  or  promoted  for  OTC  use  in 
the  treatment  of  hypophosphatemia  is 
regarded  as  a  new  drug  within  the 
meaning  of  section  201  (p)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act,  for  which 
an  approved  new  drug  application  under 
section  505  of  the  act  and  Part  314  of  this 
chapter  is  required  for  marketing.  In  the 
absence  of  an  approved  new  drug 
application,  such  product  is  also 
misbranded  under  section  502  of  the  act. 

(c)  A  completed  and  signed  "Notice  of 
Claimed  Investigational  Exemption  For 
a  New  Drug"  (Form  FDA-1571)  (OMB 
Approval  No.  0910-0014),  as  set  forth  in 
§  312.1  of  this  chapter,  is  required  to 
cover  clinical  investigations  designed  to 
obtain  evidence  that  any  drug  product 
labeled,  represented,  or  promoted  for 
use  in  the  treatment  of 
hypophosphatemia  is  safe  and  effective 
for  the  purpose  intended. 

j     (d)  After  the  effective  date  of  the  final 
'  regulation,  any  such  drug  product 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
commerce  that  is  not  in  compliance  with 
this  section  is  subject  to  regulatory 
action. 

§310.542    Over-tlie-counter  (OTC)  drug 
products  containing  active  ingredients 
offered  for  use  In  ttie  treatment  of 
hyperptiosptiatemia. 

(a)  Hyperphosphatemia  is  a  condition 
in  which  an  abnormally  high  plasma 
level  of  phosphate  occurs  in  the  blood. 
This  condition  is  not  amenable  to  selt- 
diagnosis  or  self-treatment.  Treatment  of 
this  condition  should  be  restricted  to  the 
supervision  of  a  physician.  For  this 
reason,  any  drug  product  containing 
ingredients  offered  for  OTC  use  in  the 
treatment  of  hyperphosphatemia  cannot 
be  considered  generally  recognized  as 

i  safe  and  effective. 

'      (b)  Any  drug  product  that  is  labeled, 
represented,  or  promoted  for  OTC  use  in 
the  treatment  of  hyperphosphatemia  is 
regarded  as  a  new  drug  within  the 
meaning  of  section  201  (p)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  for  which 


an  approved  new  drug  application  under 
section  505  of  the  act  and  Part  314  of  this 
chapter  is  required  for  marketing.  In  the 
absence  of  an  approved  new  drug        ,     ^ 
application,  such  product  is  also      rW-^ 
misbranded  under  section  502  of  the  act. 

(c)  A  completed  and  signed  "Notice  of 
Claimed  Investigational  Exemption  For 
a  New  Drug"  (Form  FDA-1571)  (OMB 
Approval  No.  0910-0014),  as  set  forth  in 
§  312.1  of  this  chapter,  is  required  to 
cover  clinical  investigations  designed  to 
obtain  evidence  that  any  drug  product 
labeled,  represented,  or  promoted  for 
use  in  the  treatment  of 
hyperphosphatemia  is  safe  and  effective 
for  the  purpose  intervded. 

(d)  After  the  effective  date  of  the  final 
reguiatioiv  any  such  drug  product 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
commerce  that  is  not  in  compliance  with 
this  section  is  subject  to  regulatory 
action. 

PART  331— ANTACID  PRODUCTS  FOR 
OVER-THE-COUflTER  (OTC)  HUMAN 
USE 

2.  Part  331  is  amended  by  revising 
§  331.11(a)(4)  to  read  as  follows: 

§  33 1 . 1 1    Listing  of  specific  antacid 
ingredients. 

(a)  *   *  * 

(4)  Aluminum  plx)sphate  when  used 
as  part  of  an  antacid  combination 
product  and  contributing  at  least  25 
percent  of  the  total  acid  neutralizing 
capacity.  Maximum  daily,  dosage  limit  is 
8  grams. 

3.  Part  331  is  amended  in  §  331.31  by 
adding  new  paragraphs  (a)(3)  and  (4)  to 
read  as  follows: 

§  33 1 .3 1    Professional  lat>ellng. 

(a)  *  *   * 

(3)  For  products  containing  aluminum 
identifiedin § 331.11(a)— Warnings,  (i) 
Evidence  suggests  that  elevated  tissue 
aluminum  levels  have  a  role  in 
development  of  the  dialysis 
encephalopathy  syndrome.  A  number  of 
cases  have  been  associated  with 
elevated  aluminum  levels  in  the 
dialysate  water.  There  is  also  evidence 
that  small  amounts  of  ingested 
aluminum  are  absorbed  from  the 
gastrointestinal  tract,  and  it  is  likely  that 
renal  excretion  of  absorbed  aluminum  is 
impaired  in  renal  failure.  Prolonged  use 
of  aluminum-containing  antacids  in  such 
patients  may  contribute  to  increased 
tissue  levels  of  aluminum. 

(ii)  Aluminum  forms  insoluble 
complexes  with  phosphate  in  the 
gastrointestinal  tract,  thus  decreasing 
phosphate  absorption.  Prolonged  use  of 
aluminum-containing  antacids  by 
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normophosphatemic  patients  may  result 
in  hypophosphatemia  if  phosphate 
intake  is  not  adequate.  In  its  more 
severe  forms,  hypophosphatemia  can 
lead  to  anorexia,  malaise,  muscle 
weakness,  and  osteomalacia. 

(4) —  For  products  containing 
aluminum  carbonate  identified  in 
§  331.1  l(af(})— Indication.  "For  the 
treatment,  control,  or  management  of 
hyperphosphatemia,  or  for  use  with  a 
low  phosphate  diet  to  prevent  formation 
of  phosphate  urinary  stones,  through  the 
reduction  of  phosphates  in  the  serum 
and  urine." 


Interested  persons  may.  on  or  before 
May  15. 1985.  submit  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  Rm.  4-62.  5600 
Fishers  Lane.  Rockville,  MD  20857, 
written  comments,  objections,  or 
requests  for  oral  hearing  before  the 
Commissioner.  A  request  for  an  oral 
hearing  must  specify  points  to  be 
covered  and  time  requested.  The  agency 
has  provided  this  120  day  period 
(instead  of  the  normal  60  days)  because 
of  the  number  of  OTC  drug  review 
documents  being  published 


concurrently.  Written  coffiments  on  the 
agency's  economic  impact  determination 
may  be  submitted  on  before  May  15. 

1985.  Three  copies  of  all  comments, 
objections,  and  requests  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments,  objections, 
and  requests  are  to  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document  and  may 
be  accompained  by  a  supporting 
memorandum  or  brief.  Comments, 
objections,  and  requests  may  be  seen  in 
the  office  above  between  9  a.m.  and  4 
p.m..  Monday  through  Friday.  Any 
scheduled  oral  hearing  will  be 
announced  in  the  Federal  Register. 

Interested  persons,  on  or  before 
January  15. 1986.  may  also  submit  in 
writing  new  data  demonstrating  the 
safety  and  effectiveness  of  those 
conditions  not  classified  in  Category  1. 
Written  comments  on  the  new  data  may 
be  submitted  on  or  before  March  17, 

1986.  These  dates  are  consistent  with 
the  time  periods  specified  in  the 
agency's  final  rule  revising  the 
procedural  regulations  for  reviewing  and 
classifying  OTC  drugs,  published  in  the 
Federal  Register  of  September  29,  1981 
(46  I'R  47730). Three  copies  of  all  data 


and  comments  on  the  data  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy,  and  all  data  and 
comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Data  and 
comments  should  be  addressed  to  the 
Dockets  Management  Branch  (HFA-305) 
(address  above).  Received  data  and 
comments  may  also  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

In  establishing  a  final  rule,  the  agency 
will  ordinarily  consider  only  data 
submitted  prior  to  the  closing  of  the 
administrative  record  in  March  \7. 1986. 
Data  submitted  after  the  closing  of  the 
administrative  record  will  be  reviewed 
by  the  agency  only  after  a  final  rule  is 
published  in  the  Federal  Register  unless 
the  Commissioner  finds  good  cause  has 
been  shown  that  warrants  earlier 
consideration. 

DHled:  l)«Tf  mSet  31.  1984. 
Frank  E.  Younjt. 

Comin  issioncr  of  Fc  <od  and  Pru^s. 
Margaret  M.  Hecider, 
Siecrvtary  of  Health  and  Human  Services 
(FR  Doc.  85-675  Filed  1-14-65;  8:45  am| 
aUHng  Cod»  41«0-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  310 
IDocketNo.  SON-04191 

Aphrodisiac  Drug  Products  for  Over- 
tt)«^ounter  Human  Use 

AGENCY:  Food  and  Drug  Administrution 

AcnOM:  Notice  of  proposed  rulemaking. 

summary:  The  Food  and  Drug 
Administation  (FDA)  is  issuing  a  notice 
of  proposed  rulemaking  thai  would 
establish  that  aphrodisiac  drug  products 
for  over-the-counter  (OTC)  human  u.se 
are  not  generally  recognized  as  safe  and 
effective  and  are  misbrandcd.  FDA  is 
issuing  this  notice  of  proposed 
rulemaking  after  considering  the  rt-port 
and  recommendations  of  the  Advisory 
Review  Panel  on  OTC  Miscellaneous 
Internal  Drug  Products  and  the  puhlic 
comment  on  an  advance  notice  of 
proposed  rulmaking  that  was  l>ased  on 
those  recommendations.  This  proposal 
is  part  of  the  ongoing  review  of  OTC 
drug  products  conducted  by  FDA. 
DATES:  Written  comments,  objections,  or 
requests  for  oral  hearing  on  the 
proposed  regulation  before  the 
Commissioner  of  Food  and  Drugs  by 
Way  15. 1985.  New  data  by  January  15. 
1986.  Comments  on  the  new  data  by 
March  17. 1986.  These  dates  are 
consistent  with  the  time  periods 
specified  in  the  agency's  final  rule 
revising  the  procedural  regulations  for 
reviewing  and  classifying  OTC  drugs  (21 
CFR  330.10).  Written  comments  on  the 
agency's  economic  impact  determination 
by  May  15. 1985. 

AOORESS:  Written  comments,  objections, 
new  data,  or  requests  for  oral  hearing  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  Drug  Administation.  Rm.  4- 
62.  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  E.  Gilbertson.  Center  for  Drugs 
and  Biologies  (HFN-210).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-44:?-»fi60. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  1,  1982  (47 
FR  43572)  FDA  published,  under 
§  330.10(a)(6)  (21  CFR  330.10(a)(6)).  an 
advance  notice  of  proposed  rulemakinp 
that  would  classify  aphrodisiac  drug 
products  for  OTC  oral  use  as  not 
generally  recognized  as  safe  and 
effective  and  as  being  misbranded  and 
would  declare  these  products  to  be  new 
drugs  within  the  meaning  of  section 
201(p)  of  the  Federal  Food.  Drug,  and 
•Cosmetic  Act  (the  act)  (21  U.S.C.  321(p)) 
The  notice  was  based  on  the 


recommendations  of  the  Advisory 
Review  Panel  on  OTC  Miscellaneous 
Internal  Drug  Products,  which  was  the 
advisory  review  panel  responsible  for 
evaluating  data  on  the  active  ingredients 
in  this  drug  class.  Interested  persons 
were  invited  to  submit  comments  by 
December  30, 1982.  Reply  comments  in 
response  to  comments  filed  in  the  initial 
comment  period  could  be  submitted  by 
January  31. 1983. 

In  accordance  with  §330.10|a)(10).  the 
data  and  information  considered  by  the 
Panel  were  put  on  public  display  in  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration 
(address  above)  after  deletion  of  a  small 
amount  of  trade  secret  information.  In 
response  to  the  advance  notice  of 
proposed  rulemaking,  one  consumer 
submitted  a  comment.  This  comment  is 
on  public  display  in  the  Dockets 
Management  Branch. 

In  this  proposed  rule  to  amend  Part 
310  by  adding  to  Subpart  E  new 
S  310.528  (21  CFR  310.528),  H)A  states 
for  the  first  time  its  position  on  ^ 

aphrodisiac  drug  products  for  OTC  use. 
Final  agency  action  on  this  matter  will 
occur  with  the  publication  at  a  future 
date  of  a  final  rule  relating  to 
aphrodisiac  drug  products  for  OTC  use. 

This  proposal  constitutes  FDA's 
tentative  adoption  of  the  Panel's 
conclusions  and  recommendations  on 
OTC  aphrodisiac  drug  products,  based 
on  the  comment  received  and  the 
agency's  independent  evaluation  of  the 
Panel's  report.  As  discussed  in  the  final 
rule  revising  the  procedural  regulations 
for  reviewing  and  classifying  OTC 
drugs.  FDA  will  no  longer  use  the  terms 
"Categor>'  I "  (generally  recognized  as 
safe  and  effective  and  not  misbranded). 
"Category  11"  (not  generally  recognized 
as  safe  and  effective  or  misbranded). 
and  "Category  III"  (available  data  are 
insufficient  to  classify  as  safe  and 
effective,  and  further  testing  is  required) 
at  the  final  rule  stage,  but  will  use 
instead  the  terms  "monograph 
conditions"  (old  Category  I)  and 
"nonmonograph  conditions"  (old 
Categories  II  and  III).  (See  the  Federal 
Register  of  September  29.  1981:  46  FR 
47730).  This  document  retains  the 
concepts  of  Categories  L  II.  and  III  at  the 
proposed  rule  stage. 

In  the  advance  notice  of  proposed 
rulemaking,  the  agency  stated  that  if  it 
proposed  to  adopt  the  Panel's 
recommendation  it  would  propose  that 
aphrodisiac  drug  products  for  OTC  oral 
use  be  eliminated  from  the  OTC  market 
effective  6  months  after  the  date  of 
publication  of  a  final  rule  in  the  Federal 
Register,  regardless  of  whether  further 
testing  was  undertaken  to  justify  their 
future  use.  Based  on  all  information 


available  to  date,  the  agency  has 
broadened  the  scope  of  this  rulemaking 
and  is  proposing  that  any  aphrodisiac 
drug  product  for  OTC  use  be  found  not 
to  be  generally  recognized  as  safe  and 
effective.  If  the  proposed  finding  is 
adopl(!(l  in  the  final  rule,  the  agency 
advises  that  the  conditions  under  which 
the  drug  products  that  are  subject  to  this 
rule  are  not  generally  recognized  as  safe 
and  effective  and  arc  misbranded 
(nonmonograph  (.imditi(mF)  will  be 
effective  6  nu)nths  after  the  date  of 
publication  of  the  final  rule  in  the 
Federal  Register.  Upon  the  effective  dale 
of  Ihe  final  rule.  OTC  aphrodisiac  drug 
products  in  interstate  f:nmmerce  will  be 
regarded  as  unapproved  new  drugs  and 
subject  to  regulatory  action. 
Manufacttirers  are  encouraged  to 
comply  voluntarily  with  the  proposed 
rule  <<t  the  earliest  possible  date. 

i.  The  Agency's  Tentative  Conclusions 
on  Ihe  Comment 

Th«!  comment  slated  that  yohimbine  is 
known  to  be  a  workable  aphrodisiac 
and  that  it  has  been  tested  at  the 
Queens  University  in  Canada  as  well  as 
elsewhere.  The  comment  contained  a 
copy  of  a  syndicated  column  that 
appeared  in  an  unnamed  newspaper 
(Ref.  1).  The  column  responded  to  a 
reader  who  wrote  that  yohimbine, 
obtainef'  in  Mexico,  had  returned  his 
potency  to  normal  but  that  his  doctor 
doubted  that  yohimbine  was  effective. 
The  columnist  slated  that  researchers  at 
Queens  L'niversity  in  Canada  have 
reported  that  yohimbine  may  help  some 
men  who  suffer  from  impotence,  but  the 
columnist  did  not  provide  any  details  of 
the  study. 

The  agency  telephoned  the  columnist  ^ 
and  obtained  the  name  of  the 
publication  that  cited  Ihe  Queens 
University  study  (Ref.  2).  Subsequently, 
the  agency  obtained  a  copy  of  the 
journal  in  which  the  study  was 
discussed. 

The  Queens  University  researchers 
reported  on  a  number  of  studies, 
conducted  during  the  laU:  1960's  and  mid 
1970's  using  yohimbine  in  Ihe  treatment 
of  impotence.  The  researchers  staled 
that  because  of  the  varielv  of 
methodological  problems  the  results  are 
far  from  convincing  and  that  the 
technologies  used  in  Ihe  earlier  studies 
did  not  provide  for  an  accurate 
etiological  diagnosis  and  for  an 
objective  assessment  of  therapeutic 
response.  Accordingly,  because  of 
advances  in  diagnostic  procedures  and 
objective  asscrssment,  these  researchers 
decided  to  reassess  the  value  of 
yohimbine  in  a  pilot  study  using  6 
milligrams  of  y(»himbine  three  times 
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daily  in  23  highly  selected  patients  in 
whom  a  firm  diagnosis  of  primarily 
organic  dysfunction  was  made.  The 
researchers  concluded  that  the  results 
suggest  that  yohimbine  may  be 
beneficial  in  selected  cases  but  that  the 
number  of  satisfactory  results  is  lower 
than  the  number  given  in  previous 
reports.  In  addition,  the  researchers 
stated  that,  before  pharmacological 
manipulation  becomes  eitablished  as  an 
alternative  to  current  surgical 
procedures  for  the  treatment  of  erectile 
failure,  controlled  trials  must  be 
conducted  to  rule  out  a  placebo  effect. 

The  agency  is  aware  that  a  3-year 
study  is  being  conducted  at  Queens 
University  with  the  support  of  the 
Medical  Research  Council  of  Canada  to 
determine  the  effectiveness  of 
yohimbine  as  an  aphrodisiac  in  highly 
selected  cases  and  to  resolve  the 
question  of  diagnostic  accuracy  and 
objectivity  frequently  detracting  from 
previous  studies  on  the  nonsurgical 
treatment  or  erectile  dysfunction.  Even 
if  yohimbine  were  shown  to  be  effective, 
the  agency  would  concur  with  the  Panel 
that  individuals  suffering  from 
decreased  libido  and  impaired  sexual 
performance  should  not  self-medicate, 
but  should  seek  treatment  under 
professional  guidance.  iTierefore,  at  this 
time,  the  agency  concludes  that  all 
aphrodisiac  drug  products,  including 
yohimbine,  are  not  appropriate  for  OTC 
use. 

References 

(1)  Graedon,  joe,  "Aphrodisiac  May  Really 
Work,"  in  "The  People's  Pharmacy" 
(syndicated  newspaper  col«mn.  undated), 
Comment  No.  C-00001.  Dodtet  No.  80N-0419, 
Dockets  Management  Branch. 

(2)  Morales,  A.  et  al.,  "Nonhormonal 
Pharmacological  Treatment  of  Organic 
Impotence,"  abstract,  The  ^urna I  of  Urology, 
128:45-*7,  The  Williams  and  Wilkins  Co.,  July 
1982. 

II.  The  Agency's  Tentative  Adoption  of 
the  Panel's  Report  i 

The  Panel  discussed  the  use  of 
cantharides,  don  qual,  estrogens, 
ginseng,  golden  seal,  ^otu  kola,  Korean 
ginseng,  licorice,  sarsaparilla, 
methyltestosterone.  nux  vomica,  Pega 
Palo,  sytrychnine,  testosterone, 
yohimbine,  and  yohimbine 
hydrochloride  as  aphrodisiacs  for  OTC 
oral  human  use.  FDA  has  considered  the 
comment  and  other  relevant  data  and 
information  available  at  this  time  and 
concludes  that  it  will  tentatively  adopt 
the  Panel's  report  and  recommendation, 

The  agency  is  tentatively  adopting  the 
following  conclusions  set  forth  by  the 
Panel  (45  FR  43574-^3575):  (1)  that 
testosterone  and  methyltestosterone 
have  a  recognized  influence  on  libido 


and  sexual  performance,  but  that  these 
drugs  are  powerful  hormones  with 
potentially  serious  untoward  effects  and 
must  be  used  only  under  the  supervision 
of  a  physician;  (2)  that  serious  health 
risks  are  associated  with  alleged 
aphrodisiacs  such  as  cantharides;  (3] 
that  there  is  no  conclusive  scientific 
evidence  demonstrating  the  safety  or 
effectiveness  of  any  of  the  plant 
materials  that  have  been  used 
historically  for  aphrodisiac  purposes;  (4) 
and  that  individuals  suffering  from 
decreased  libido  and  impaired  sexual 
performance  should  not  self-medicate, 
but  should  seek  treatment  under 
{professional  guidance. 

In  addition,  the  agency  is  aware  that 
there  are  currently  marketed  products 
labeled  as  vitamins  and  minerals  for 
OTC  use  as  aphrodisiacs.  Although  the 
Panel  did  not  address  the  use  of 
vitamins  and  minerals  as  aphrodisiacs, 
the  agency  is  aware  of  no  data  or 
information  to  support  the  safety  and 
effectiveness  of  any  vitamin  or  mineral 
for  this  use.  Therefore,  §  310.528(a)  of 
the  proposed  rule  includes  vitamins  and 
minerals  among  the  ingredients  that  are 
not  generally  recognized  as  safe  and 
effective  for  use  as  aphrodisiacs. 

Whereas  the  Panel  (the  Advisory 
review  Panel  on  OTC  Miscellaneous 
Internal  Drug  Products)  limited  its 
deliberation  to  oral  products,  the  agency 
believes  that  this  rulemsking 
appropriately  should  apply  to  any 
ingredient  labeled  for  use  as  an  OTC 
aphrodisiac  (any  drug  which  is  claimed 
to  arouse  or  increase  sexual  desire  or 
improve  sexual  performance).  The 
agency  is  unaware  of  any  data  to 
support  the  oral  or  topical  use  of  any 
OTC  aphrodisiac  drug  product. 
Therefore,  the  agency  tentatively 
concludes  that  any  aphrodisiac  for  OTC 
use  is  classified  as  Category  II. 

The  agency  is  also  revising 
§  310.528(b)  to  clarify  that  a  product 
covered  by  the  regulation  is  a  new  drug 
for  which  an  approved  NDA  is  required 
for  marketing,  and  that  in  the  absence  of 
an  approved  NDA  the  product  would 
also  be  misbranded  under  section  502  of 
the  act. 

The  agency  has  examined  the 
econon'.ic  consequences  of  this  proposed 
rulemaking  in  conjunction  with  other 
.rules  resulting  from  the  OTC  drug 
review.  In  a  notice  published  in  the 
Federal  Register  of  February  8, 1983  (48 
FR  5806),  the  agency  announced  the 
availability  of  an  assessment  of  these 
economic  impacts.  The  assessment 
determined  that  the  combined  impacts 
of  all  the  rules  resulting  from  the  OTC 
drug  review  do  not  constitute  a  major 
rule  according  to  the  criteria  established 
by  Executive  Order  12291.  The  agency 


therefore  concludes  that  no  one  of  these 
rules,  including  this  proposed  rule  for 
aphrodisiac  drug  products  for  OTC  use, 
is  a  major  rule. 

For  purposes  of  the  Regulatory 
Flexibility  Act,  the  economic 
assessment  concluded  that,  while  the 
average  economic  impact  of  the  overall 
OTC  drug  review  on  small  entities  will 
not  be  significant,  the  possibility  of 
larger-than-average  impacts  on  some 
small  firms  in  some  years  might  exist. 
Therefore,  the  assessment  included  a 
discretionary  Regulatory  Flexibility 
Analysis  in  the  event  that  an  individual 
rule  might  impose  a  significant  impact 
on  a  substantial  number  of  small 
entities.  The  analysis  identified  the 
possibilities  of  reducing  burdens  on 
small  firms  through  the  use  of  (a) 
relaxed  safety  and  efficacy  standards  or 
(b)  labels  acknowledging  unproven 
safety  or  efficacy.  However,  the  analysis 
concluded  that  there  is  no  legal  basis  for 
any  preferential  |vaiver,  exemption,  or 
tiering  strategy  for  small  firms 
compatible  with  fhe  public  health 
requirements  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act.  Nevertheless,  to 
avoid  overlooking  any  problems  or 
feasible  possibilities  of  relief  peculiar  to 
this  group  of  products,  the  agency 
invites  public  comment  regarding  any 
substantial  or  significant  economic 
impact  that  this  rulemaking  would  have 
on  OTC  aphrodisiac  drug  products. 
Comments  regarding  the  economic 
impact  of  this  rulemaking  should  be 
accompanied  by  appropriate 
documentation.  The  agency  previously 
invited  public  comment  in  the  advance 
notice  of  proposed  rulemaking  regarding 
any  impact  that  this  rulemaking  would 
have  on  aphrodisiac  drug  products  for 
OTC  oral  use.  No  comments  on 
economic  impacts  were  received.  Any 
comments  on  the  agency's  initial 
determination  of  the  economic 
consequences  of  this  proposed 
rulemaking  should  be  submitted  by  May 
15, 1985.  The  agency  will  evaluate  any 
comments  and  supporting  data  that  are 
received  and  will  reassess  the  economic 
impact  of  this  rulemaking  in  the 
preamble  to  the  final  rule. 

The  agency  has  determined  that  under 
21  era  25.24(d)(9)  (proposed  in  the 
Federal  Register  of  December  11. 1979; 
44  FR  71742)  this  proposal  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  310 

New  drugs. 
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Therefore,  under  Ihe  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  201  (p). 
502.  505.  701.  52  Stat.  1041-1042  as 
amended.  1050-1053  as  amended.  105S- 
1056  as  amended  by  70  Stat.  919  and  72 
Stat.  948  (21  U.S.C.  321(p).  352.  355.  371)) 
and  the  Administrative  Procedure  Act 
(sees.  4.  5.  and  10.  60  Stat.  238  and  243  as 
amended  (5  U.S.C.  553.  554.  702.  703. 
704))  and  under  21  CFR  5.11  it  is 
proposed  that  Subchapter  D  of  Chapter  I 
of  Title  21  of  the  Code  of  Federal 
Regulations  be  amended  in  Part  310  by 
adding  to  Subpart  E  new  §  310.528.  to 
read  as  follows: 

PART  310— NEW  DRUGS 

9  310.52*  Drug  products  containing  aetiv* 
IngradtonU  ofl«r*d  ov«r-ttw-count0f  (OTC) 
for  human  uaa  as  an  aphrodisiac 

(a)  Cantharides,  don  qudl.  estrogens, 
ginseng,  golden  seal,  gotu  kola  ginseng, 
licorice,  sarsaparilla. 
methyltestoslerone,  minerals,  nux 
vomica.  Pega  Palo,  strychnine, 
testosterone,  vitamins,  yohimbine,  and 
yohimbine  hydrochloride  have  been 
present  as  ingredients  in  drug  products 
for  use  as  an  aphrodisiac.  Androgens 
(e.g..  testosterone  and 
methyltestosterone)  and  estnigens  are 
powerful  hormones  when  administered 
internally  and  are  not  safe  for  use 
except  under  the  supervision  of  a 
physician.  There  is  a  lack  of  adequate 
data  to  establish  general  recognition  of 
the  safety  and  effectiveness  of  any  of 
these  ingredients,  or  any  other 
ingredient,  for  OTC  use  as  an 
aphrodisiac.  Labeling  claims  for 
aphrodisiacs  for  OTC  use  (any  drug 
which  is  claimed  to  arouse  or  increase 
sexual  desire  or  improve  sexual 
performance)  are  either  false, 
misleading,  or  unsupported  by  scientiHc 
data.  The  following  claims  are  examples 
of  some  that  have  been  made  for 
aphrodisiac  drug  products  for  OTC  use: 
"acts  as  an  aphrodisiac:"  "arouses  or 
increases  sexual  desire  and  improves 
sexual  performance;"  "helps  restore 
sexual  vigor,  potency,  and 
performance;"  "improves  performance, 
staying  power,  and  sexual  potency:" 
"builds  virility  and  sexual  potency:" 


"creates  an  uncontrollable  desire  for  , 
immediate  sexual  gratification;"  and 
"expands  nature's  gift  of  love."  Based  on 
evidence  presently  available,  there  is  no 
ingredient  that  can  be  generally 
recognized  as  safe  and  effective  for  OTC 
use  as  an  aphrodisiac. 

(b)  Any  OTC  drug  product  that  is 
labeled,  represented,  or  promoted  for 
use  as  an  aphrodisiac  is  regarded  as  a 
new  drug  within  the  meaning  of  section 
201(p)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act.  for  which  an  approved 
new  drug  application  under  section  505 
of  the  act  and  Part  314  of  this  chapter  is 
required  for  marketing.  In  the  absence  of 
an  approved  new  drug  application,  such 
product  is  also  misbfanded  under 
section  502  of  the  act. 

(c)  A  completed  and  signed  "Notice  of 
Claimed  Investigational  Exemption  for  a 
New  Drug"  (Form  FDA  -1571)  (OMB 
Approval  No.  0910-0014).  as  set  forth  in 
§  312.1  of  this  chapter,  is  required  to 
cover  clinical  investigations  designed  to 
obtain  evidence  that  any  drug  product 
labeled,  represented,  or  promoted  OTC 
as  an  aphrodisiac  is  safe  and  effective 
for  the  purpose  intended. 

(d)  After  the  effective  dale  of  the  final 
regulation,  any  such  OTC  drug  product 
in  interstate  commerce  that  is  not  in 
compliance  with  this  section  is  subject 
to  regulatory  action. 

Interested  persons  may.  on  or  before 
May  15. 1985.  submit  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  Rm.  4-62,  5600 
Fishers  Lane.  Rockville  MD  20857. 
written  comments,  objections,  or 
requests  for  oral  hearing  before  the 
Commissioner  on  the  proposed 
regulation.  A  request  for  an  oral  hearing 
must  specify  points  to  be  covered  and 
time  requested.  The  agency  has 
provided  this  120  day  period  (instead  of 
the  normal  60  days)  because  of  the 
number  of  OTC  drug  review  documents 
being  published  concurrently.  Written 
comments  on  the  agency's  economic 
impact  determination  may  be  submitted 
on  or  before  May  15. 1985.  Three  copies 
of  all  comments,  objections,  and 
requests  are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 


Comments,  objections,  and  requests  are 
to  be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Comments,  objections,  and  requests 
may  be  seen  in  the  office  above  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday.  Any  scheduled  oral  hearing  will 
be  announced  in  Ihe  Federal  Register. 

Interested  persons,  on  or  before 
January  15. 1986.  may  also  submit  in 
writing  new  dula  demonstrating  the 
safety  and  effectiveness  of  those 
conditions  not  classified  in  Category  1. 
Written  comments  on  the  new  data  may 
be  submitted  on  or  before  March  17. 
1986.  These  dates  are  consistent  with 
the  lime  periods  specified  in  Ihe 
agency's  final  rule  revising  the 
procedural  regulations  for  reviewing  and 
classifying  OTC  drugs,  published  in  the 
Federal  Register  of  September  29. 1981 
(46  FR  47730).  Three  copies  of  all  data 
and  comments  on  the  data  are  to  be 
submilled.  except  that  individuals  may 
submit  one  copy,  and  all  data  and 
comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Data  and 
comments  should  be  addressed  to  the 
Dockets  Management  Branch  (HFA-305) 
(address  above).  Received  data  and 
comments  may  also  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

In  establishing  a  final  rule,  the  agency 
will  ordinarily  consider  only  data 
cswbmitted  prior  to  the  closing  of  the 
administrative  record  on  March  17, 19«6 
Data  submitted  after  the  closing  of  the 
administrative  record  will  be  reviewed 
by  the  agency  only  after  a  final  rule  is 
published  in  the  Federal  Register,  unless 
the  Commissioner  finds  good  cause  has 
been  shown  that  warrants  earlier 
consideration. 

Dated:  Decemt)pr  31, 1984. 
Frank  E.  Young. 

Commissioner  of  Food  and  Dnijis. 
Margaret  M.  Heckler. 
Secrvtary  of  Health  and  Human  Services. 
jFR  Doc.  8.S-676  Filed  1-14-85;  8:45  ftmj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  333 

|Dock*tNo.S1N-01141 

Topical  Acne  Drug  Products  for  Over- 
tt>e-Counter  Human  Use;  Tentative 
Final  Monograph 

AOCNCV:  Food  and  Drug  Administration. 
ACTKM:  Notice  of  proposed  rulemaking. 

summary:  The  Food  and  Drug 
Adminstration  (FDA)  is  issuing  a  notice 
of  proposed  rulemaking  in  the  form  of  a 
tentative  final  monograph  that  would 
establish  conditions  under  which  over- 
the-counter  (OTC)  topical  acne  drug 
products  are  generally  recognized  as 
safe  and  effective  and  not  misbranded. 
FDA  is  issuing  this  notice  of  proposed 
rulemaking  after  considering  the  report 
and  recommendations  of  the  Advisory 
Review  Panel  on  OTC  Antimicrobial  (II) 
Drug  Products  and  public  comments  on 
an  advance  notice  of  proposed 
rulemaking  that  was  based  on  those 
recommendations.  This  proposal  is  part 
of  the  ongoing  review  of  OTC  drug 
products  conducted  by  FDA. 
DATES:  Written  comments,  objections,  or 
requests  for  oral  hearing  on  the 
proposed  regulation  before  the 
Commissioner  of  Food  and  Drugs  by 
May  15. 1985.  Newxlata  by  January  15. 
1986.  Comments  on  the  new  data  by 
March  17. 1986.  These  dates  are 
consistent  with  the  time  periods 
specified  in  the  agency's  revised 
procedural  regulations  for  reviewing  and 
classifying  OTC  drugs  (21  CFR  330.10). 
AOORESS:  Written  comments,  objections, 
new  data,  or  requests  for  oral  hearing  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62.  56G0  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  E.  Gilbertson,  Center  for  Drugs 
and  Biologies  (HFN-210).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4960. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  23, 1982  (47 
FR  12430)  FDA  published,  undnr 
S  330.10(a)(6)  (21  CFR  330.10(a)(6)).  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC 
topical  acne  drug  products,  together 
with  the  recommendations  of  the 
Advisory  Review  Panel  on  OTC 
Antimicrobial  (H)  Drug  Products,  which 
was  the  advisory  review  panel 
responsible  for  evaluating  date  on  the 
active  ingredients  in  this  drug  class. 
Interested  persons  were  invited  to 
submit  comments  by  June  21. 1982. 


Reply  comments  in  response  to 
comments  filed  in  the  initial  comment 
period  could  be  submitted  by  July  21, 
1982. 

In  accordance  with  S  330.10(a)(10),  the 
data  and  information  considered  by  the 
Panel  were  put  on  public  display  in  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration 
(address  above),  after  deletion  of  a 
small  amount  of  trade  secret 
information.  In  response  to  the  advance 
notice  of  proposed  rulemaking,  eight 
drug  manufacturers,  one  drug 
manufacturer  association,  one 
counsulting  firm,  three  physicians,  and 
one  consumer  submitted  comments. 
Copies  of  the  comments  received  are  on 
public  display  in  the  Dockets 
Management  Branch. 

The  advance  notice  of  proposed      « 
rulemaking,  which  was  puliTished  in  the 
Federal  Register  on  March  23.  1982  (47 
FR  12430).  was  designated  as  a 
"proposed  monograph"  in  order  to 
conform  to  terminology  used  in  the  OTC 
drug  review  regulations  (21  CFR  330.10). 
Similarly,  the  present  document  is 
designated  in  the  OTC  drug  review 
regulations  as  a  "tenative  Hnal 
monograph."  Its  legal  status,  however,  is 
that  of  a  proposed  rule.  In  this  tenative 
Hnal  monograph  (proposed  rule)  to 
establish  Part  333.  Subpart  D.  FDA 
states  for  the  first  time  its  position  on 
the  establishment  of  a  monograph  for 
OTC  topical  acne  drug  products.  Final 
agency  action  on  this  matter  will  occur 
with  the  publication  at  a  future  date  of  a 
flnal  monograph,  which  will  be  a  fmal 
rule  establishing  a  monograph  for  OTC 
topical  acne  drug  products. 

This  proposal  constitutes  FDA's 
tenative  adoption  of  the  Panel's 
conclusions  and  recommendations  on 
OTC  topical  acne  drug  products  as 
modified  on  the  basis  of  the  comments 
received  and  the  agency's  independeiii 
evaluation  of  the  Panels  report. 
Modifications  have  been  made  for 
clarity  and  regulatory  accuracy  and  to 
reflect  new  information.  Such  new 
information  has  been  placed  on  file  in 
the  Dockets  Management  Branch 
(address  above).  These  modifications 
are  reflected  in  the  following  summary 
of  the  comments  and  FDA's  responses  to 
them. 

The  OTC  procedural  regulations  (21 
CFR  330.10)  have  been  revised  to 
conform  to  the  decision  in  Cutler  v. 
Kennedy.  475  F.  Supp.  838  (D.D.C.  1979). 
(See  the  Federal  Register  of  September 
29. 1981:  46  FR  47730).  The  Court  in 
Cutler  held  that  the  OTC  drug  review 
regulations  were  unlawful  to  the  extent 
that  they  authorized  the  marketing  of 
Category  III  drugs  after  a  final 
monograph  had  been  established. 


Acccordingly,  this  provision  has  been 
deleted  from  the  regulations,  which  now 
provide  that  any  testing  necessary  to 
resolve  the  safety  or  effectiveness  issues 
that  formerly  resulted  in  a  Category  III 
classification,  and  submission  to  FDA  of 
the  results  of  that  testing  or  any  other 
data,  must  be  done  during  the  OTC  drug 
rulemaking  process  before  the 
establishment  of  a  final  monograph. 

Although  it  was  not  required  to  do  so 
under  Cutler,  FDA  will  no  longer  use  the 
terms  "Category  I"  (generally  recognized 
as  safe  and  effective  and  not 
misbranded),  "Category  11"  (not 
generally  recognized  as  safe  and 
effective  or  misbranded).  and  "Category 
III"  (available  data  are  insufficient  to 
classify  as  safe  and  effective,  and 
further  testing  is  required)  at  the  final 
monograph  stage,  but  will  use  instead 
the  terms  "monograph  conditions"  (old 
Category  I)  and  "nonmonograph 
conditions"  (old  Categories  II  and  III). 
This  document  retains  the  concepts  of 
Categories  I,  II.  and  III  at  the  tentative 
final  monograph  stage. 

The  agency  advises  that  the 
conditions  under  which  the  drug 
products  that  are  subject  to  this 
monograph  would  be  generally 
recognized  as  safe  and  effective  and  not 
misbranded  (monograph  conditions]  will 
be  effective  12  months  after  the  date  of 
publication  of  the  final  monograph  in  the 
Federal  Register.  On  or  after  that  date, 
no  OTC  drug  products  that  are  subject 
to  the  monograph  and  that  contain 
nonmonograph  conditions,  i.e.. 
conditions  that  would  cause  the  drug  to 
be  not  generally  recognized  as  safe  and 
effective  or  to  be  misbranded.  may  be 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
commerce  unless  they  are  the  subject  of 
an  approved  new  drug  application 
(NDA).  Further,  any  OTC  drug  products 
subject  to  this  monograph  that  are 
repackaged  or  relabeled  after  the 
effective  date  of  the  monograph  must  be 
in  compliance  with  the  monograph 
regardless  of  the  date  the  product  was 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate  . 
commerce.  Manufacturers  are 
encouraged  to  comply  voluntarily  with 
the  monograph  at  the  earliest  possible 
date. 

In  the  advance  notice  of  proposed 
rulemaking  for  OTC  lopical  acne  drug 
products  (published  in  the  Federal 
Register  of  March  23. 1982  (47  FR 
12430)],  the  agency  suggested  that  the 
conditions  included  in  the  monograph 
(Category  I)  be  effective  30  days  after 
the  date  of  publication  of  the  final 
monograph  in  the  Federal  Register  and 
that  the  conditions  excluded  from  the 
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monograph  (Category  II]  be  eliminated 
from  OTC  drug  products  effective  6 
months  after  the  date  of  publication  of 
the  final  monograph,  regardless  of 
whether  further  testing  was  undertaken 
to  justify  their  future  use.  Experience 
has  shown  that  relabeling  of  products 
covered  by  the  monograph  is  necessary 
in  order  for  manufacturers  to  comply 
with  the  monograph.  New  labels 
containing  the  monograph  labeling  have 
to  be  written,  ordered,  received,  and 
incorporated  into  the  manufacturing 
process.  The  agency  has  determined  that 
it  is  impractical  to  expect  new  labeling 
to  be  in  effect  30  days  after  the  date  of 
publication  of  the  final  monograph. 
Experience  has  shov»n  niso  that  if  the 
deadline  for  relabeling  is  too  short,  thiv 
agency  is  burdened  witfi  extension 
requests  and  related  paperwork. 

In  addition,  some  products  will  have 
to  be  reformulated  to  comply  with  the 
monograph.  Reformulation  often 
involves  the  need  to  do  stability  testing 
on  the  new  product.  An  accelerated 
aging  process  may  be  used  to  lest  a  new 
formulation;  however,  if  the  stability 
testing  is  not  successfid,  and  if  further 
reformulation  is  required,  there  could  be 
a  further  delay  in  having  a  new  product 
available  for  manufacture. 

The  Agency  wishes  to  establish  a 
reasonable  period  of  time  for  relabeling 
and  reformulation  in  order  to  avoid  an 
unnecessary  disruption  of  the 
marketplace  that  could  not  only  result  in 
economic  loss,  but  also  interfere  with 
consumers'  access  to  safe  and  effective 
drug  products.  Therefore,  the  agency  is 
proposing  that  the  final  monograph  be 
effective  12  months  after  the  date  of  its 
publication  in  the  Federal  Register.  The 
agency  believes  that  within  12  months 
after  the  date  of  publication  most 
manufacturers  can  order  new  labeling 
and  reformulate  their  products  and  have 
them  in  compliance  in  the  marketplace. 
However,  if  the  agency  determines  that 
any  labeling  for  a  condition  included  in 
the  final  monograph  should  be 
implemented  sooner,  a  shorter  deadline 
may  be  established.  Similarly,  if  a  safety 
problem  is  identified  for  a  particular 
nonmonograph  condition,  a  shorter 
deadline  may  be  set  for  removal  of  that 
condition  from  OTC  drug  products. 

All  "OTC  Volumes"  cited  through  this 
document  refer  to  the  submissions  made 
by  interested  persons  pursuant  to  the 
call-for-data  notice  published  in  the 
Federal  Register  of  December  16, 1972 
(37  PR  26842)  or  to  additional 
information  that  has  come  to  the 
agency's  attention  since  publication  of 
the  advance  notice  of  proposed 
rulemaking.  The  volumes  are  on  public 


display  in  the  Dockets  Management 
Branch. 

I.  The  Ag<)Dcy's  Tentative  Conclusions 
on  the  Comments 

A.  General  Comments 

1.  One  comment  contended  that  OTC 
drug  monographs  are  interpretive,  as 
opposed  to  substantive,  regulations.  The 
comment  referred  to  statements  on  this 
issue  submitted  earlier  to  other  OTC 
drug  rulemaking  proceedings. 

The  agency  addressed  this  issue  in 
paragraph  85  through  91  of  the  preamble 
to  the  procedures  for  classification  of 
OTC  drug  products,  published  in  the 
Federal  Register  of  May  11. 1972  (37  FR 
9464)  and  in  paragraph  3  of  the  preamble 
to  the  tentative  final  monograph  for 
j  antacid  drug  products,  published  in  the 
I  Federal  Register  of  November  12. 1973 
(38  FR  31260).  FDA  reaffirms  the 
conclusions  stated  there.  Subsequent 
court  decisions  have  confirmed  the 
agency's  authority  to  issue  substantive 
regulations  by  rulemaking.  Stse.  e.g.. 
National  Nutritional  Foods  Association 
V.  Weinberger.  512  F.  2d  688.  696-98  (2d 
Cir.  1975)  and  National  Association  of 
Pharmaceutical  Manufacturers  v.  FDA. 
487  F.  Supp.  412  (S.D.N. Y.  19W)).  affclG^i? 
F.  2d  887  (2d  Cir.  1981). 

2.  One  comment  pointed  out  an  error 
in  the  Panel's  report  under  part  U. 
paragraph  A.l.b.(2)  regarding  the 
statement  that  "Clinical  response  was 
evaluated  after  2  weeks  by  lesion 
counts.  .  .  ."  (See  47  FR  12448.)  The 
comment  believed  that  it  should  read  12 
weeks  instead  of  2  weeks. 

This  was  a  printing  error:  the  sentence 
should  have  read  "Clinical  response 
was  evaluated  after  12  weeks.  .  .  ." 

3.  Noting  the  statement  under  part  II. 
paragraph  I.2..  Criteria  for  Evaluating 
Effectiveness,  that  "studies  in  induced 
or  experimental  acne  were  similarly  not 
considered  as  proof  of  effectiveness"  (47 
FR  12442).  one  comment  stated  that 
comedolytic  studies  are  important  in 
making  a  preliminary  determination  of 
effectiveness  of  some  active  ingredients 
and  urged  the  agency  to  add  the 
following  sentence:  "However,  animal 
and  human  comedolytic  studies  can  be 
used  as  corroborative  and  supporting 
evidence  of  effectiveness." 

The  agency  agrees  with  the  comment 
that  animal  and  human  comedolytic 
studies  can  be  useful  as  supporting 
evidence  of  effectiveness.  Even  though 
the  Panel  did  not  consider  studies  in 
induced  acne  as  sole  proof  of 
effectiveness.  FDA  does  not  believe  that 
the  Panel's  statement  precludes 
manufacturers  from  using  this  type  of 
study  as  preliminary  or  supporting 
evidence  of  effectiveness. 


4.  One  comment  stated  that  acne 
responds  favorably  to  the  application  of 
mouthwash  to  the  infected  area  once  or 
twice  daily.  The  comment  specifically 
mentioned  a  mouthwash  containing 
thymol,  eucalypfol.  methyl  salicylate, 
and  menthol  in  alcohol  as  an  effective 
acne  remedy.  The  comment  suggested 
that  mouthwashes  be  considered  as  the 
initial  treatment  for  acne  because  they 
are  less  expensive  and  "just  as 
effective"  as  OTC  acne  drug  products. 

Because  the  comment  did  not  submit 
any  data  to  support  its  contention  that 
mouthwashes  are  effective  acne 
treatments,  the  agency  cannot  agree 
with  the  comment's  conclusion.  Thymol, 
one  of  the  ingredients  in  the  mouthwash 
mentioned  by  the  comment,  was 
classified  Category-  II  as  an  active  acne 
ingredient  by  the  Panel  and  has  been 
reclassified  Category  III  by  the  agency. 
(See  comment  7  below.)  No  data  were 
submitted  on  eucalyptol.  and  it  was  not 
contained  in  any  acne  drug  products. 
Therefore,  this  ingredient  was  not 
reviewed  by  the  Panel.  The  Panel 
identified  methyl  salicylate,  menthol, 
and  alcohol  as  inactive  ingredients. 

It  appears  that  the  effectiveness  of 
mouthwashes  as  acne  remedies  would 
likely  be  due  to  the  alcohol  present  in 
the  products.  The  product  mentioned  by 
the  comment  contains  26.9  percent 
alcohol.  Alcohol  was  classified  as  an 
antiseptic  at  a  concentration  of  60  to  95 
percent  by  the  Advisory  Review  Panel 
on  OTC  Miscellaneous  External  Drug 
IVoducts  in  its  report  published  in  the 
Federal  Register  of  May  21, 1982  (47  FR 
22324).  However,  the  Advisory  Review 
Panel  on  OTC  Antimicrobial  (11)  Drug 
Products  did  not  review  alcohol  as  .an 
active  ingredient  for  the  treatment  of 
acne,  and  the  agency  is  not  aware  of 
adequate  data  that  support  the  use  of 
alcohol  as  an  acne  drug  product. 

B.  Comments  on  Active  Ingredients 

5.  One  comment  submitted  data  (Ref. 
1)  addressing  two  of  the  Panel's 
concerns  on  povidone-iodine: 
availability  of  elemental  iodine  from  the 
complex  and  the  stability  of  povidone- 
iodine  (47  FR  12465).  The  comment 
stated  that  substantial  data  were 
submitted  to  the  OTC  Antimicrobial  (I) 
Panel  and  other  panels  showing  that 
iodine  is  freely  released  from  the 
complex  and  the  rate  of  iodine  release  is 
controlled  by  tissue  demand.  The 
comment  contended  that  at  equilibrium 
any  iodine  that  is  removed  from  the 
complex  is  replaced  within  less  than  25 
milliseconds  (Refs.  2  and  3).  The 
comment  pointed  out  that  chemical 
titration  studies  were  submitted  to  the 
antimicrobial  rulemaking,  and  these 
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studies  show  that  povidone-iodine 
provides  the  same  amount  of  available 
Iodine  as  tincture  of  iodine  (Ref.  4). 
Regarding  the  stability  of  the  complex, 
the  comment  contended  that  even  if  a 
stability  issue  existed,  it  would  be 
outside  the  scope  of  the  review,  as 
stability  is  covered  by  the  current  good 
manufacturing  practice  regulations 
(CCMP)  (21  CFR  Parts  210  and  211).  The 
comment  stated  that,  under  the  CGMP 
regulations,  minimum  standards  have 
been  set  to  ensure  product  stability  for 
finished  drug  products  (21  CFR  211.166). 
and  the  manufacturer  of  the  finished 
dosage  form  is  responsible  for 
complying  with  these  stability 
standards.  The  comment  added  that 
expiration  dating  as  well  as  appropriate 
storage  conditions  are  determined 
through  required  written  testing 
programs. 

The  Panel  considered  povidone  iodine 
to  be  safe.  However,  it  believed  that 
further  studies  were  needed  on 
availability  and  stability  and  to 
determine  effectiveness  of  the  drug  in 
the  treatment  of  acne  (47  FR  12465).  The 
ag»?nry  has  reviewed  the  data  submitted 
regarding  availability  (Refs.  2  and  3)  and 
agrees  with  the  comment  that  iodine  is 
rapidly  released  from  the  povidone- 
iodine  complex.  According  to  the 
references  that  were  submitted,  a 
povidone-iodine  solution  at  a 
concentration  of  1  to  10  percent  contains 
over  99  percent  complexed  iodine  (Ref. 
2).  The  concentration  of  free  iodine  in 
the  solution  reaches  a  maximum  of  8  x 
10"»  moles/liter.  At  equilibrium,  the 
povidone-iodine  complex  is  self- 
monitoring.  Based  on  an  iodine-starch 
reaction  as  a  biological  model,  it  has 
been  shown  that  any  iodine  that  is 
removed  from  the  complex  would  be 
replaced  within  less  than  25 
miiii.seconds  (Ref.  3).  In  addition, 
povidone-iodine  is  recognized  in  the 
United  States  Pharmacopeia/National 
Formulary  (USPXXI/NFXVl)  and 
subject  to  the  requirements  contained 
therein. 

The  agency  also  agrees  with  the 
comme.Tt  that  issues  regarding  stability 
can  be  resolved  by  the  CGMP 
re^>ulations  (21  CFR  Parts  210  and  211) 
These  regulations  require  a  written 
testing  program  to  assess  the  stability  of 
finished  products  and  to  determine 
appropriate  storage  conditions  and  an 
expiration  dale.  Section  211.137(a) 
requires  that  drug  products  bear  an 
expiration  date  supported  by 
appropriate  stability  testing.  Where  an 
expiration  date  is  not  necessary  under 
the  provisions  of  §  211.137(g). 
manufacturers  must  have  appropriate 
data  to  show  that  the  dnig  products  are 


stable  for  at  least  3  years.  Therefore, 
FDA  concludes  that  further  submissions 
of  data  on  the  stability  of  povidone- 
iodine  are  not  needed  for  purposes  of 
this  rulemaking  proceeding. 

The  agency  believes  that  the  issues  of 
availability  of  iodine  from  the  povidone- 
iodine  complex  and  stability  of  the 
complex  have  been  resolved  for  this 
ingredient.  However,  the  agency 
believes  that  a  double-blind,  vehicle- 
controlled  study  is  still  needed  to 
resolve  the  Panel's  concerns  regarding 
povidone-iodine's  effectiveness  in  the 
treatment  of  acne.  Thus,  povidone- 
iodine  remains  in  Category  III  for  use  in 
the  treatment  of  acne. 
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6.  Several  comments  requested  that 
the  agency  reclassify  salicylic  acid  0.5  to 
5  percent  from  Category  III  to  Category 
I.  The  comments  pointed  out  that  the 
Panel  reviewed  several  well-designed 
studies  supporting  the  effectiveness  of 
salicylic  acid  (47  FR  12466).  but  none  of 
these  studies  used  the  vehicle  as  the 
control  as  was  required  by  the  Panel. 
One  comment  submitted  two  vehicle- 
controlled  studies  (Rufs.  1  and  2)  which 
it  believed  met  the  Panel's  criteria  and 
demonstrated  the  effectiveness  of 
salicylic  acid  in  the  treatment  of  acne.  In 
one  study.  2  percent  salicyclic  acid  was 
tested  against  the  vehicle  and  an  active 
control  (5  percent  benzoyl  peroxide)  in 
180  subjects  (Ref.  1).  In  the  second 
study,  salicylic  acid  0.5  and  2  percent 
were  compared  to  the  vohii  le  control  in 
187  subjects  (Ref.  2). 

The  agency  has  reviewed  the 
submitted  studies  (Refs.  1  and  2)  and 
concludes  that  they  meet  the  Panel's 
criteria  for  well-designed  studies  (47  FR 
12472)  and  demonstrate  the 
effectiveness  of  salicylic  acid  in  the 
treatment  of  acne.  In  a  12-week  study  of 
ino  subjects,  good  or  excellent  results 
(for  tot.il  lesions)  were  obtained  by  40 
percent  of  the  subjects  using  2  percent 
salicylic  acid.  Such  results  were 
obtained  for  only  5  percent  of  the 
subjects  using  the  vehicle  and  2  percent 
of  the  subjects  using  benzoyl  peroxide 


(Ref.  1).  Salicylic  acid  was  particularly 
effective  on  inflammatory  lesions 
(papules  and  pustules),  where  86  pen.:ent 
of  the  subjects  treated  with  salicylic 
acid  had  good  or  excellent  results, 
compared  with  11  percent  for  the  vehirle 
and  15  percent  for  benzoyl  peroxide. 
Although  there  was  no  statistically 
significant  difference  between  the  three 
treatments  in  their  effect  on  closed 
comedones,  salicylic  acid  was 
significantly  more  effective  than  the 
vehicle  or  benzoyl  peroxide  in  the 
reduction  of  total  lesions,  inflammatory 
lesions,  and  open  comedones  (p<  0.001). 

In  the  second  study,  in  which  0.5  and  2 
percent  salicylic  acid  were  tested 
against  the  vehicle  in  187  subjects,  both 
concentrations  of  salicylic  acid  were 
found  to  be  superior  to  the  vehicle 
control  in  reducing  inflammatory 
lesions,  open  and  closed  comedones, 
and  total  lesion  count  (p< 0.001)  (Ref.  2). 
At  the  end  of  the  treatment,  98  percent 
of  the  subjects  using  2  percent  salicylic 
acid  showed  good  or  excellent  results 
compared  with  91  percent  using  0.5 
percent  salicylic  acid  and  11  to  12 
percent  of  the  subjects  in  the  two 
control  groups.  Based  on  these  studies 
and  the  data  cited  by  the  Panel  (47  FR 
12466),  the  agency  is  proposing  to 
classify  salicylic  acid  0.5  to  2  percent  in 
Category  I  for  the  treatment  of  acne. 

Although  the  Panel  considered 
salicylic  acid  to  be  safe  in 
concentrations  up  to  5  percent,  the 
agency  is  proposing  to  limit  the  upper 
concentration  to  2  percent.  The  only 
safety  data  discussed  by  the  Panel  wer>> 
on  the  0.5-  to  2-percent  concentration, 
which  was  judged  to  be  a  mild  irritant 
when  applied  to  either  normal  or 
abraded  skin  of  rabbits.  The  Panel  also 
reported  results  of  the  application  of  a 
lotion  containing  2  percent  salicylic  arid 
to  normal  and  abraded  rabbit  skin  and 
to  the  eyes  of  rabbits  (47  FR  12465-6).  In 
part,  the  Panel  based  its  acceptance  of 
the  5-percent  concentration  as  safe  on  h 
theoretical  calculation  of  systemic 
absorption  (47  FR  12466).  The  studies 
submitted  to  the  agency  following 
publiration  of  the  advance  notice  of 
proposed  rulemaking  used  2  percent 
salicylic  acid,  and  adverse  reactions 
reported  were  minimal  (Refs.  1  and  2). 
The  agency  is  concerned  that  there  is  an 
increased  potential  for  irritation  from 
concentrations  greater  than  2  percent 
and  that  adequate  data  have  not  been 
submitted  to  establish  general 
recognition  of  the  safety  of 
concentrations  above  2  percent  in 
treating  acne.  In  its  topical  antifungal 
report,  the  Panel  had  recommended  a 
safe  concentration  of  3  percent  for 
topical  antifungal  use,  but  stated  thai 


Federal  Register  /  Vol.  50.  No.  10  /  Tuesday,  January  15.  1985  /  Proposed  Rules 2175 


this  ingredient  should  be  restricted  to 
"relatively  small  body  areas"  (47  FR 
12549).  As  the  Panel  pointed  out.  "the 
major  difference  in  the  use  of  salicylic 
acid  in  acne  as  opposed  to  its  use  in 
fungal  infections  of  the  foot  and  groin  is 
the  very  large  surface  area  over  which 
acne  may  be  involved"  (47  FR  12465). 
Letters  from  Dr.  Leyden  (Ref.  3)  and  Dr. 
Shahta  (Ref.  4)  submitted  as  comments 
to  the  advance  notice  of  proposed 
rulemaking  support  general  recognition 
of  this  0.5-  to  2-percent  concentration, 
but  do  not  indicate  general  recognition 
of  higher  concentrations.  As  another 
comment  pointed  out  (Ref.  5),  many  of 
the  studies  reviewed  by  the  Panel 
utilized  salicylic  acid  at  a  0.5-percent 
concentration.  Based  on  the  submitted 
data,  the  agency  proposes  that  salicylic 
acid  0.5  to  2  percent  be  classifed  in 
Category  I  but  that  concentrations 
greater  than  2  percent  up  to  5  percent 
remain  in  Category  III  pending  receipt  of 
data  to  establish  general  recognition  of 
safety  at  these  concentrations. 

The  agency's  detailed  comments  and 
evaluation  of  the  data  are  on  file  in  the 
Dockets  Management  Branch  (Ref.  6). 
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7.  One  comment  objected  to  the 
Panel's  Category  II  classification  of 
thymol,  specifically  disagreeing  with  the 
Panel's  assessment  that  there  are 
insufficient  data  available  to  determine 
safety.  The  comment  requested  that  the 
views  of  other  panels  be  considered, 
noting  that  thymol  was  found  by  the 
Advisory  Review  Panel  on  OTC  Topical 
Analgesic,  Antirheumatic,  Otic,  Burn, 
and  Sunburn  Prevention  and  Treatment 
Drug  Products  (TOPICAL  Analgesic 
Panel)  to  be  safe  as  an  external 
analgesic  at  a  concentration  of  1  to  2 
f;ercent,  not  irritating  when  applied  to 
the  skin,  and  virtually  unabsorbed 


topically  (44  FR  69855).  The  comment 
added  that  the  Advisory  Review  Panel 
on  OTC  Oral  Cavity  Drug  Products 
found  thymol  (0.006  to  0.1  percent)  safe 
for  topical  use  on  mucous  membranes  of 
the  mouth  and  throat  (47  FR  22888);  and 
that  the  Antimicrobial  II  Panel,  which 
evaluated  antifungal  drug  products  in 
addition  to  acne  drug  products,  found 
that  thymol,  up  to  and  including  0.2 
percent,  is  safe  as  an  inactive  ingredient 
for  use  in  topical  antifungal  formulations 
(47  FR  12522).  The  comment  stated  that 
numerous  safety  studies  were  submitted 
to  the  Panel,  including  clinical  trials  in 
which  thymol  was  used  on  about  600 
humans  for  up  to  6'/:  months,  and  that 
no  significant  adverse  effects  were  seen. 

The  comment  contended  that  the 
Panel's  reason  for  placing  thymol  in 
Category  II  for  effectiveness,  i.e.,  the 
absence  of  data  evaluating  the 
effectiveness  of  thymol  in  a  vehicle- 
controlled  study  for  the  treatment  of 
acne  (47  FR  12462),  was  inconsistent 
with  other  Panel  statements,  specifically 
"ingredients  were  placed  in  Category  II 
if  there  was  no  rational  explanation  of 
their  mode  of  action,  no  substantial 
scientific  evidence  to  suggest 
effectiveness,  no  general  acceptance  by 
consultant  'acne  experts'  and  no 
supportive  evidence  of  effectiveness  in 
the  medical  literature  on  acne."  Stating 
its  belief  that  Category  II  should  be 
reserved  for  cases  where  no  data  have 
been  presented  or  where  the  data 
presented  show  that  an  ingredient  has 
no  effect,  the  comment  maintained  that 
placing  an  ingredient  in  Category  II 
merely  because  of  the  absence  of  a 
vehicle-controlled  study  was  an 
inappropriate  course  of  action.  The 
comment  added  that  it  had  submitted  to 
the  Panel  five  clinical  studies  on  thymol 
that  demonstrated  a  statistical  and 
clinical  improvement  in  acne  (Ref.  1). 
The  comment  also  objected  to  the 
Panel's  statement  that  thymol  has 
questionable  antibacterial  activity  at 
0.16  to  0.5  percent  concentration  (47  FR 
12462)  and  submitted  new  in  vitro  data 
to  support  antibacterial  activity  (Ref.  2). 

The  agency  has  reviewed  the  data 
submitted  (Refs.  1,  2,  and  3)  and 
proposes  to  reclassify  thymol  from 
Category  II  to  Category  III.  Regarding 
safety,  the  Panel  stated  that  data  are 
needed  on  absorption  from  small  areas 
of  application  to  intact  and  broken  skin, 
effect  on  wound  healing,  and  irritation 
potential  (47  FR  12462).  As  the  comment 
noted,  the  same  Panel  considered 
thymol  at  concentrations  of  0.2  percent 
or  less  to.be  safe  as  an  inactive 
ingredient  in  topical  antifungal 
formulations  (47  FR  12523),  even  though 
the  Panel  stated  that  more  data  were 
needed  to  determine  the  safety  at  higher 


concentrations.  Based  on  the  lack  of 
adverse  effects  from  the  use  of  thymol 
(0.0162  percent)  in  clinical  trials  (Ref.  1), 
the  lack  of  irritation  or  sensitization  on 
animals  and  humans  (Refs.  1  and  3),  and 
the  Panel's  view  that  0.2  percent  (or  • 
less)  thymol  is  safe  for  topical  antifungal 
use,  the  agency  believes  that  thymol  in 
concentrations  up  to  0.2  percent  can  be 
considered  safe  for  topical  use  in  the 
treatment  of  acne.  However,  more  data 
are  needed  on  the  safety  of 
concentrations  greater  than  0.2  percent 
for  the  treatment  of  acne. 

Although  the  agency  believes  that  the 
conclusions  of  panels  other  than  the 
initial  reviewing  panel  should  be 
considered  when  making  a  safety 
determination,  a  safety  determination 
by  a  panel  for  a  use  other  than  topical 
application  in  acne  cannot  necessarily 
be  applied  to  the  topical  treatment  of 
acne.  The  Topical  Analgesic  Panel 
based  its  approval  of  the  safety  of 
thymol  at  a  concentration  of  1  to  2 
percent  on  clinical  use.  Topical 
application  to  acne  differs  from  topical 
analgesic  use  because  a  larger  surface 
area  is  involved  and  duration  of 
treatment  is  longer,  usually  involving 
several  months  of  use.  The  agency  does 
not  believe  that  concentrations  of 
thymol  greater  than  0.2  percent  have 
been  widely  used  in  the  treatment  of 
acne  to  allow  general  recognition  of 
safety.  Thus  the  agency  proposes  that 
thymol  only  in  a  concentration  of  0.2 
percent  or  less  be  considered  safe  for 
the  treatment  of  acne. 

Regarding  effectiveness,  the  Panel 
reviewed  the  clinical  studies  mentioned 
by  the  comment  in  which  thymol  0.0162 
percent  was  tested  (Ref.  1)  and  stated 
that  none  of  the  studies  tested  thymol 
against  a  vehicle  control  (47  FR  12462). 
The  Panel  recommended,  and  the 
agency  concurs,  that  thymol  should  be 
evaluated  by  a  double-blind,  vehicle- 
controlled  clinical  trial.  The  comment 
submitted  data  on  antibacterial  activity 
in  which  the  minimal  inhibitory 
concentration  of  thymol  against  one 
strain  of  Corynebact'erium  acnes  was 
found  to  be  between  62.5  micrograms/ 
milliliter  (ftg/ml)  and  125  ftg/mL  (Ref.  2). 
Although  this  study  indicates  that 
>  thymol  has  antibacterial  activity  in 
vitro,  it  is  not  adequate  evidence  to 
move  thymol  to  Category  I  or  to  allow 
the  antibacterial  labeling  recommended 
by  the  Panel.  The  Panel  recommended 
that  in  vivo  testing  is  necessary  in  order 
for  a  Category  I  ingredient  to  use 
antibacterial  labeling  (47  FR  12473). 

The  agency  believes  that  even  though 
the  data  do  not  meet  the  Panel's  criteria, 
they  are  supportive  evidence  that 
thymol  may  have  an  effect  on  acne. 
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Thus,  the  agency  proposes  that  thymol 
in  a  concentration  of  0.2  percent  or  less 
be  con.nidered  safe  for  the  treatment  of 
acne,  but  that  further  da'a  are  needed 
on  effectiveness  (Category  III).  For 
concentrations  greater  than  0.2  percent 
up  to  0.5  percent,  data  are  needed  on 
both  safety  and  effectiveness  (Category 
III). 

The  agency's  detailed  comments  and 
evaluation  of  the  submissions  and  the 
references  cited  by  the  comment  are  on 
file  in  the  Dockets  Management  Branch 
(Ref.  4). 
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(1)  ore  Volume  070156. 

(2)  Comment  No.  COOOia  Docket  So.  81 N- 
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(3)  ore  Volume  070155. 

(4)  Letter  from  W.  E.  Cilbertson.  FDA.  to  J. 
D.  Clark.  Warner-Lambert  Ca.  coded  LETOOS. 
Docket  No.  81N-0114.  Dockets  Managpment 
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C.  Comments  on  Combination  Products 

8.  One  comment  urged  the  agency  to 
place  the  combination  of  sulfur  and 
salicylic  acid  in  Category  I  without 
requiring  additional  testing.  The 
comment  compared  this  combination  to 
the  combination  of  sulfur  and  resorcinol. 
which  the  Panel  had  placed  in  Category 
I.  Although  not  submitting  any  data,  the 
comment  stated  that  salicylic  acid  is 
superior  to  resorcinol  as  a  keratolytic 
agent.  In  addition,  the  comment  pointed 
out  that  salicylic  acid  is  less  likely  to  be 
systemically  absorbed  than  resorcinol 
because  it  is  less  soluble  and  that  the 
occasional  pigmemtation  problems  that 
may  occur  with  topical  use  of  resorcinol 
are  not  seen  with  salicylic  acid. 

The  Panel  concluded  that  data  on  the 
effectiveness  of  sulfur-salicylic  acid 
combinations  were  inadequate  (47  FR 
12471).  The  agency  has  reviewed  the 
data  submitted  to  the  Panel  (Refs.  1 
through  4)  and  agrees  with  the  Panel's 
assessment.  The  agency  is  aware  of  two 
clinical  studies  on  the  combination 
(Refs.  5  and  6)  that  were  reviewed  by 
the  Panel  (47  FR  12466).  but  neither 
study  met  the  Panel's  criteria.  No  new 
data  on  this  combination  have  come  to 
the  agency's  attention.  As  discussed  in 
comment  6  above,  the  agency  proposes 
to  classify  salicylic  acid  0.5  to  2  percent 
as  Category  I  as  a  single  ingredient. 
Sulfur  3  to  10  percent  is  also  in  Category 
I  as  a  single  ingredient  (47  FR  12447). 
However,  the  Panel  did  not  provide  for  a 
combination  of  two  Category  I  acne 
ingredients,  stating  that  each 
ingredient's  contribution  to  the  efficacy 
of  the  combination  should  be 
demonstrated  in  a  clinical  trial  (47  FR 
12468). 

The  combination  policy  in 
S  330.10(a)(4)(iv).  as  supplemented  by 


the  agency's  general  guidelines  for  OTC 
drug  combination  products  (Ref.  7), 
specifies  the  criteria  for  OTC 
combination  drug  products.  The 
agency's  guidelines  state  that 
ingredients  from  the  same  therapeutic 
category  that  have  different  mechanisms 
of  action  may  be  combined  to  treat  the 
same  symptoms  or  conditions  if  the 
combination  meets  the  OTC 
combination  policy  in  21  CFR 
330.10(a)(4)(iv]  in  all  respects  and  the 
combination  is,  on  a  benefit-to-risk 
basis,  equal  to  or  better  than  each  of  the 
active  ingredients  used  alone  at  its 
therapeutic  dose.  The  guidelines  also 
state  that  Category  I  active  ingredients 
from  the  same  therapeutic  category  that 
have  the  same  mechanism  of  action 
should  not  ordinarily  be  combined 
unless  there  is  some  advantage  over  the 
single  ingredient  in  terms  of  enhancing 
effectiveness,  safety,  patient 
acceptance,  or  quality  of  formulation. 

According  to  the  Panel,  the  exact 
mechanisms  of  action  fonsalicylic  acid 
and  sulfur  are  unkpownfalthough  both 
ingredients  have  Iieratolytic  activity  (47 
FR  12447  and  12466).  Although  the 
mechanisms  of  action  are  unknown, 
under  either  aspect  of  the  combination 
policy  dest  ribed  above,  data  must  be 
submitted  demonstrating  that  the 
combination  of  ingredients  is  equal  to  or 
better  than  the  individual  ingredients 
alone.  For  the  sulfur-resorcinol 
combination,  the  Panel  discussed  a 
study  in  which  the  combination  was 
found  to  be  superior  to  sulfur  and 
placebo  in  the  reduction  of  papules  and 
whiteheads  (47  FR  12469).  The 
combination  was  not  compared  with 
res>urx,inol;  however,  the  Panel  had 
concluded  that  resorcinol  is  not  effective 
as  a  single  ingredient  (47  FR  12459).  In 
addition,  the  Panel  cited  several  other 
studies  that  support  the  effectiveness  of 
the  sulfur-resorcinol  combination  (47  FR 
12468).  Because  sulfur  and  salicylic  acid 
are  both  considered  effective  as  single 
ingredients,  data  are  needed  showing 
that  the  combination  is  equal  to  or 
better  than  the  single  ingredients.  The 
comment,  however,  did  not  submit  any 
such  data  for  the  sulfur-salicylic  acid 
combination.  Combinations  containing 
ingredients  from  the  same  therapeutic 
category,  such  as  sulfur  and  salicylic 
acid,  will  be  permitted  if  adequate  data 
are  presented  to  the  agency. 
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9.  Several  comments  urged  the  agency 
to  broaden  the  range  of  acceptable 
concentrations  for  sulfur-resorcinol 
combinations  beyond  the  Panel's 
recommendation  of  8  percent  suflur 
combined  with  either  2  percent 
resorcinol  or  3  percent  resorcinol 
monoacetate.  One  comment,  noting  that 
the  Panel  had  placed  3  to  10  percent 
sulfur  in  Category  I  as  a  single 
ingredient  (47  FR  12447),  requested  that 
3  to  10  percent  sulfur  be  allowed  in 
combination  with  2  percent  resorcinol  or 
3  percent  resorcinol  monoacetate. 
Noting  the  Panel's  statement  that 
resorcinol  enhances  the  activity  of  sulfur 
(47  FR  12409),  the  comment  asserted  that 
"There  simply  is  no  basis  for  assuming 
that  resorcinol  enhances  the  activity  of 
eight  percent  sulfur,  but  not  of  other 
concentrations  of  sulfur  within  the 
Category  I  range." 

Other  comments  requested  that  2 
percent  sulfur  be  allowed  in 
combination  with  1  percent  resorcinol  to 
make  available  the  widest  possible 
choice  of  safe  and  effective  medications. 
One  of  the  comments  stated  that  there 
should  be  no  question  about  safety  as 
the  Panel  judged  the  combination  to  be 
safe  at  the  highest  concentrations. 
Pointing  but  die  Panel's  statement  that 
"consumer  interests  are  best  served  by 
exposure  to  the  fewest  ingredients 
possible  at  the  lowest  possible  dosage 
regiinen  that  is  consistent  with  a 
satisfactory  level  of  effectiveness"  (47 
FR  12468),  another  argued  that  lowering 
the  concentration  of  this  combination 
would  be  consistent  with  the  Panel's 
statement.  Both  comments  mentioned  a 
study  that  was  reviewed  by  the  Panel 
(47  FR  12469).  comparing  the 
ei^ectiveness  of  a  combination 
containing  2.66  percent  colloidal  sulfur 
(equivalent  to  2  percent  sulfur)  and  1 
percent  resorcinol  with  a  combination  of 
8  percent  sulfur  and  2  percent  resorcinol. 
sulfur  alone,  and  placebo  (Ref.  1).  The 
comments  contended  that  this  study  met 
the  Panel's  criteria  and  showed  that  the 
combination  of  2  percent  sulfur  and  1 
percent  resorcinol  was  "equivalent"  to 
the  combination  of  8  percent  sulfur  and 
2  percent  resorcinol  and  was  superior  to 
the  placebo  and  to  sulfur  alone  in 
reducing  papules  and  whiteheads. 

The  agency  is  proposing  to  allow  a 
combination  of  3  to  8  percent  sulfur  with 
either  2  percent  resorcinol  or  3  percent 
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resorcinol  monoacctale.  1  he  Panel 
concluded  that  3  to  10  porcent  sulfur  is 
safe  and  effective  in  the  treatment  of 
acne  (47  FR  12447)  and  that  resorcinol 
enhances  the  activity  of  $ulfur  (47  FR 
12469).  Because  the  Panel  approved  a 
combination  of  8  percent  sulfur  and  2 
percent  resorcinol,  the  agjmry  believes 
it  would  be  reasonable  to  allow  lower 
concentrations  of  sulfur  (3  to  8  percent) 
that  safe  and  effective  tq  be  combined 
with  resorcinol.  As  both  isulfur  and 
resorcinol  have  kcratolylic  activity  and 
may  prove  to  be  too  irriteting  to  the  skin 
when  combined  in  higher  concentrations 
and  because  resorcinol  enhances  the 
activity  of  sulfur,  the  agency  would 
require  safety  studies  prior  to  allowing  a 
combination  of  sulfur  greater  than  8 
percent  with  resorcinol. 

FDA  agrees  with  the  comments  that 
there  would  be  no  safety  problems  for 
.sulfur-resorcinol  combinations  in  lower 
concentrations  that  proposed  above,  but 
the  agency  docs  not  agree  that  data  are 
adequate  to  determine  effectiveness. 
The  agency  has  reviewed  the  study  cited 
by  the  comments  {Ref.  1)  and  the  Panel's 
criteria  for  evaluating  eftectiveness  (47 
FR  12442).  The  study  did  not  meet  the 
criteria  of  being  a  multi-center  study 
involving  more  than  one  investigator, 
and  it  did  not  use  the  vehicle  as  the 
control.  The  Panel  stated  that  although  a 
clinical  trial  did  not  meet  all  of  its 
criteria,  an  ingredient  could  still  be 
considered  for  Category  I  provided  there 
is  supporting  evidence  of  effectiveness. 
1  he  agency  is  not  aware  of  any  other 
data  supporting  the  effectiveness  of  a 
sulfur-resorcinol  combination  at  the  low 
concentrations  requested  by  the 
comment;  nor  is  the  agency  aware  of 
any  marketed  products  at  this 
concentration.  As  discussed  by  the 
Panel,  the  two  sulfur-resorcinol  cream.s 
were  superior  to  placebo  and  sulfur 
alone  in  the  reduction  of  papules  and 
whiteheads.  However,  no  difference 
was  found  between  the  four  treatment 
groups  in  overall  complexion,  pustules, 
blackheads,  and  oiliness  (47  FR  12469). 
While  the  study  is  supportive  of 
effectiveness,  and  the  agency  is  aware 
that  resorcinol  enhances  the  activity  of 
sulfur,  the  agency  believes  that  further 
study  is  needed  to  establish  the 
effectiveness  of  the  combination  of 
sulfur  2.percent  and  re.ic^rcinol  1  percttnt. 
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/).  Comments  on  Labelh  g 

10.  Noting  its  continuing  opposition  to 
the  exclusivity  policy,  one  comment 
slated  that  FDA  should  not  prohibit  the 
use  of  alternative  OTC  Uibeling 
terminology  to  describe, indications,  if 


that  terminology  is  truthful,  not 
misleading,  and  intelligible  to  the 
consumer.  The  comment  slated  that 
existing  statutory  provisions  (15  U.S.C. 
14.'i3(a)  and  sections  502(e)  and  508  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C,  352(e)  and  358)) 
and  21  CFR  201.61  do  not  show  a 
congressional  intent  to  authorize  FDA  to 
legislate  the  exact  wording  of  OTC  drug 
claims  to  the  exclusion  of  other  equally 
accurate  and  truthful  claims  for  these 
products,  and  that  section  502(c)  (21 
U,S.C.  352(c))  of  the  act  demonstrates  a 
congressional  intent  to  the  contrary. 

During  the  course  of  the  OTC  drug 
review,  the  agency  has  maintained  that 
the  terms  that  may  be  used  in  an  OTC 
drug  product's  labeling  are  limited  to 
those  terms  included  in  a  final  OTC  drug 
monograph,  (This  policy  has  become 
known  as  the  "exclusivity  rule.")  The 
agency's  position  has  been  that  it  is 
necessary  to  limit  the  acceptable 
labeling  language  to  that  developed  and 
approved  through  the  OTC  drug  review 
process  in  order  to  ensure  the  proper 
and  safe  use  of  OTC  drugs.  The  agency 
has  never  contended,  however,  that  any 
list  of  terms  developed  during  the  course 
oj  the  review  exhausts  all  the 
possibilities  of  terms  that  appropriately 
can  be  used  in  OTC  drug  labeling. 
Suggestions  for  additional  terms  or  for 
other  labeling  changes  may  be 
submitted  as  comments  to  proposed  or 
tentative  final  monographs  within  the 
specified  time  periods  or  through 
petitions  to  amend  monographs  under 
§  330.10(a)(12).  For  example,  the  labeling 
proposed  in  this  tentative  final 
monograph  has  been  expanded  and 
revised  in  response  to  comments 
received. 

During  the  course  of  the  review, 
FDA's  position  on  the  "exclusivity  rule" 
has  been  questioned  many  times  in 
comments  and  objections  filed  in 
response  to  particular  proceediiigs  and 
in  correspondence  with  the  agency.  The 
agency  has  also  been  asked  by  The 
Proprietary  Association  to  reconsider  its 
position.  In  a  notice  published  in  the 
Federal  Register  of  July  2, 1982  (47  FR 
29002),  FDA  announced  that  a  hearing 
would  be  held  to  asist  the  agency  in 
resolving  this  issue.  On  September  29.  ' 
1982.  FDA  conducted  an  open  public 
forum  at  which  interested  parties 
presented  their  vievvs.  The  forum  was  a 
legislative  type  administrative  hearing 
under  21  CFR  Part  15  that  was  held  in 
response  to  a  request  for  a  hearing  on 
the  tentative  final  monographs  for 
nighttime  sleep-aids  and  stimulants 
(published  in  the  Federal  Register  of 
June  13. 1978:  43  FR  25544).  The  agency's 
decision  on  this  matter  will  be 


announced  in  the  Federal  Register 

following  conclusion  of  its  review  of  the 
material  presented  at  the  hearing. 

11.  One  comment  requested  that  the 
agency  add  the  following  two  labeling 
statements,  which  the  comment 
contended  are  truthful  and  not 
mi.slc.iding,  to  the  Panel's  recommended 
§  333..350(b)(1):  "Dermatologist  tested" 
and  "One  of  the  most  effective  acne 
pimple  medications  you  can  buy  without 
a  prescription."  The  comment  also 
requested  the  addition  of  the  claim 
"Antibacterial  (or  antimicrobial)  action 
against  P.  acnes,  the  organism 
commonly  associated  with  acne"  to  the 
Panel's  recommended  §  333.350(b)(3). 
.   The  OTC  drug  review  program 
establishes  conditions  under  which  OTC 
drugs  are  generally  recognized  as  safe 
and  effective  and  not  misbranded.  Two 
principal  conditions  examined  during 
the  review  are  allowable  ingredients 
and  allowable  labeling.  FDA  has 
determined  that  it  is  not  practical — in 
terms  of  time,  resources,  and  other 
considerations — to  set  standards  for  all 
labeling  foimd  in  OTC  drug  products.       « 
Accordingly,  OTC  drug  monographs 
regulate  only  labeling  related  in  a 
significant  way  to  the  safe  and  effective 
use  of  covered  products  by  lay  persons. 
OTC  drug  monographs  establish 
allowable  lalxfling  for  the  following 
items:  product  statement  of  identity; 
names  of  active  ingredients;  indications 
for  use;  directions  for  use;  warnings 
against  unsafe  use.  side  effects,  and 
adverse  reactions:  and  claims 
concerning  mechanism  of  drug  action. 

Because  the  first  two  claims  suggested 
by  the  comment,  "Dermatologist 
tested"'and  "One  of  the  most  effective 
acne  pimple  medications  you  can  buy 
without  a  prescription."  are  not  directly 
to  the  safe  and  effective  use  of  acne 
drug  products,  the  agency  considers 
these  claims  to  be  outside  the  scope  of 
the  monograph.  Such  statements  or 
terms  will  be  evaluated  by  the  agency 
on  a  product-by-product  basis,  unde  the 
provisions  of  section  502  of  the  act  (21 
U.S.C.  352)  relating  to  labeling  that  is 
false  and  misleading.  Moreover,  any 
term  that  is  outside  the  scope  of  the 
monograph,  even  though  it  is  truthful 
and  not  misleading,  may  not  appear  in 
any  portion  of  the  labeling  required  by 
the  monograph  and  may  not  detract 
from  such  required  information. 
However,  statements  and  terms  outside 
the  scope  of  the  monograph  may  be 
included  elsewhere  in  the  labeling 
provided  they  are  not  false  or 
misleading. 

Although  the  Panel  recommended 
labeling  for  antibacterial  activity  (47  FR 
12476).  none  of  the  Category  I 
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ingredients  met  the  Panel's  in  vivo 
criteria  for  antibacterial  activity  (47  FR 
12473).  Thus,  no  ingredients  were 
recommended  to  use  the  antibacterial 
claims.  None  of  the  comments  received 
following  publication  of  the  Paqel's 
report  submitted  in  vivo  data  relating  to 
antibacterial  activity.  Therefore, 
because  there  are  no  ingredients  that 
can  use  the  antibacterial  labeling,  the 
agency  is  not  proposing  antibacterial 
labeling  claims,  including  the  claim 
suggested  by  the  comment,  in  this 
tentative  final  monograph. 

12.  Several  comments  objected  to  the 
warning  recommended  by  the  Panel  for 
all  acne  products  in  §  333.350(c)(l)(ii). 
"Other  topical  acne  medications  should 
not  be  used  at  the  same  time  as  this 
medication."  The  comments  noted  that 
dermatologists  frequently  prescribe  the 
concomitant  or  sequential  use  of 
benzoyl  peroxide  with  relinoic  acid  or 
salicylic  acid,  and  one  comment  cited  a 
reference  to  this  effect  (Ref.  1).  One 
comment  stated  that  the  combined  use 
of  a  comedolytic  agent  with  an 
.  antimicrobial  or  antibiotic  is  rational, 
safe,  and  routine  therapy;  while  other 
comments  were  concerned  that  the 
warring  would  preclude  the  use  of  non- 
drug  acne  cleansers  and  medicated 
soaps.  According  to  one  comment, 
market  research  has  shown  that  many 
consumers  think  of  non-drug  cleansers 
as  "medications,"  and  therefore  the 
warning  could  cause  confusion.  Another 
comment  believed  the  warning  would 
prevent  consumers  from  using  a 
medicated  acne  wash  product 
containing  a  Category  1  ingredient 
before  applying  an  acne  product 
intended  to  remain  on  the  skin. 

The  comments  either  suggested 
deleting  the  warning  or  provided 
alternate  warnmgs.  One  comment 
recommended  the  following  warning: 
"Do  not  use  other  topical  medications  at 
;he  same  time  or  immediately  following 
application  of  this  medicine."  Another 
comment  believed  it  would  be  more 
iippropriate  to  warn  the  consumer  about 
the  potential  for  increased  dryness  and 
irritation  when  morp  than  one  acne 
medication  is  usedf  Two  comments 
believed  that  specific  safety  concerns 
should  be  addressed  only  in  the 
warnings  for  the  ingredients  in  question. 
One  of  these  comments  pointed  out  that 
the  Panels  real  concern  was  that  the  use 
of  sulfur  with  benzoyl  peroxide  would 
enhance  the  sensitization  potential  of 
benzoyl  peroxide  (47  FR  12469).  This 
comment  suggested  deleting  the  general 
warning  at  §  .333.3.'JO(c)(l)(ii)  and 
revising  the  warning  for  sulfur  in 
§  3.33.350(c)(3)  to  include  the  statement 
"Topical  acne  medications  containing 


benzoyl  peroxide  should  not  be  used  at 
the  same  time  as  this  medication"  or  a 
similarly  worded  warning. 

The  agency  agrees  with  the  comments 
that  the  warning  proposed  in 
§  333.350(c)(l)(ii)  could  be  confusing  to 
consumers  who  use  a  medicated  or 
nonmedicated  acne  cleanser  prior  to 
applying  an  acne  medication  intended  to 
remain  on  the  skin.  As  pointed  out  by 
the  comments,  the  warning  also 
contradicts  the  common  practice  among 
dermatologists  of  prescribing  more  than 
one  acne  medication  for  a  patient.  The 
Panel's  original  concern  was  that  using 
benzoyl  peroxide  and  sulfur  at  the  same 
time  could  increase  irritation  or  cause  a 
sensitization  problem.  However,  the 
Panel  expanded  this  concept  into  a 
broad  warning  that  would  cover  all 
ingredients  because  it  believed  that  the 
use  of  any  two  keratolytic  agents  may 
result  in  an  adverse  effect  (Ref.  2). 

All  of  the  Category  I  acne  ingredients 
are  keratolytic  and  tend  to  dry  out  the 
skin.  The  agency  believes  that  some 
type  of  warning  is  necessary  to  alert 
consumers  using  more  than  one  acne 
product  about  the  increased  potential 
for  dryness  and  irritation.  Thus,  the 
agency  is  proposing,  instead  of  the 
warning  recommended  by  the  Panel,  the 
following  warning  for  all  acne  drug 
products  in  §  333.350(c)(l)(ii):  "Using 
other  topical  acne  medications  at  the 
same  time  or  immediately  following  use 
of  this  product  may  increase  dryness  or 
irritation  of  the  skin.  If  this  occurs,  only 
one  medication  should  be  used  unless 
directed  by  a  doctor." 

References 

|1)  Krank,  S.B..  "Acne-Update  for  the 
Praclilioner,"  Yorke  Medical  Books.  New 
York.  pp.  141.  145.  1.50-158.  250.  and  253-254. 
1979. 

(2)  Summary  .Minutes  of  the  S4th  Meeting  of 
the  Advisory  Review  Panel  on  OTC 
Antimicrobial  III)  Drug  Products.  Novemlier 
14  and  15.  1980,  p.  10,  inciudeU  in  OTC 
Volume  07BPA2. 

13.  One  comment  requested  that  the 
words  "pharmacist"  and  "sensitive 
areas  of  the  neck"  be  deleted  from  the 
warning  for  benzoyl  peroxide 
recommended  by  the  Panel  in 
§  333.350(c)(2),  which  reads  as  follows: 

Do  not  use  this  medication  if  you  have  very 
sensitive  skin  or  if  you  are  sensitive  to 
benzoyl  peroxide.  This  product  may  cause 
irritation,  characterized  by  redness,  burning, 
itching,  peeling,  or  possibly  swelling.  More 
frequent  use  or  higher  concentrations  may 
aggravate  such  irritation.  Mild  irritation  may 
be  reduced  by  using  the  product  less 
frequently  or  in  a  lower  concentration.  If 
irritation  becomes  severe,  discontinue  use:  if 
irritation  still  continues,  consult  a  doctor  or 
pharmacist  Keep  away  from  eyes,  lips. 


mouth,  and  sensitive  areas  of  the  neck.  This 
product  may  bleach  hair  or  dyed  fabrics. 

The  comment  objected  to  the  word 
"pharmacist"  because  the  training  and 
experience  of  most  pharmacists  does  not 
qualify  them  to  diagnose  or  treat 
dermatological  conditions.  The  comment 
believed  that  in  the  situation  described 
in  the  warning  most  pharmacists  would 
refer  the  consumer  to  a  physician. 

The  comment  objected  to  the  phrase 
"sensitive  areas  of  the  neck"  stating  it 
would  be  confusing  to  the  consumer 
because  it  implies  that  a  "greater 
sensitivity  exists  in  certain  unspecified 
areas  of  the  neck."  The  comment  noted 
that  the  consumer  is  already  forewarned 
about  using  the  product  on  very 
sensitive  skin  and  thus  the  warning 
regarding  the  neck  is  redundant.  The 
agency  agrees  with  the  comment. 
Although  the  pharmacist  is  an  important 
member  of  the  health  care  team,  FDA 
believes  that  the  situation  covered  by 
the  warning,  where  the  patient  may 
have  an  allergic  reaction  to  benzoyl 
peroxide,  is  more  appropriately  handled 
by  the  physician.  It  is  likely  in  such  a 
case  that  the  physician  will  treat  the 
patient  with  a  prescription  medication, 
particularly  if  the  reaction  is  severe. 
Thus,  the  agency  is  not  including  the 
word  "pharmacist"  in  the  warning 
proposed  in  this  tentative  final 
monograph.  The  agency  also  agrees  with 
the  reasons  cited  by  the  comment  for 
not  including  the  phrase  'sensitive  areas 
of  the  neck"  in  the  warning.  Thus,  the 
benzoyl  peroxide  warning  proposed  in 
§  .333.350(c)(2)  of  this  tentative  final 
monograph  reads  as  follows:  "*  *  *  If 
irritation  becomes  severe,  discontinue 
use;  if  irritation  still  continues,  consult  a 
doctor.  Keep  away  from  eyes.  lips,  and 
mouth.  This  product  may  bleach  hair  or 
dyed  fabrics. 

E.  Comments  on  Testing  Procedures 

14.  Several  comments  suggested 
revision  or  requested  clarification  of  the 
Category  III  testing  guidelines.  One 
comment  slated  that  the  safety 
guidelines  are  too  detailed  and  are  more 
appropriate  for  new  chemical  entities 
than  for  ingredients  that  Jiave  a  long 
history  of  use,  but  are  in  Category  HI 
because  of  specific  safety  questions. 
Another  comment  recommended 
deleting  the  safety  guidelines  because 
there  are  no  ingredients  in  Category  III 
for  safety  reasons. 

The  agency  has  not  addressed  specific 
testing  guidelines  in  this  document.  In 
revising  the  OTC  drug  review 
procedures  relating  to  Category  III, 
published  in  the  Federal  Register  of 
September  29. 1981  (46  FR  47730).  the 
agency  advised  that  tentative  fmal  and 
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final  monographs  will  not  include 
recommended  testing  guidelines  for 
conditions  that  industry  wishes  to 
upgrHdo  to  monograph  status.  Instead, 
the  agency  will  meet  with  industry 
representatives  at  their  request  to 
discuss  testing  protocols.  The  revised 
procedures  also  stale  the  lime  in  which 
test  data  must  be  submitted  for 
consideration  in  developing  the  final 
monograph.  (See  also  part  II.  paragraph 
A.2.  below — Testing  of  Category  II  and 
Category  III  conditions.) 

15.  Two  comments  disagreed  over 
how  to  interpret  the  criterion  of  a  0.75 
log  reduction  of  P.  acnes  that  the  Panel 
recommended  in  the  in  vivo  test  to 
determine  antibacterial  activity  (47  FR 
12474).  One  comment  urged  the  agency 
to  make  the  testing  for  the  reduction  of 
free  fatty  acids  a  mandator,'  rather  than 
an  optional  confirmatory  test.  The 
comment  contended  that  the  free  fatty 
acid  determination  should  be  required  to 
ensure  that  the  antibacterial  agent  has 
penetrated  and  is  acting  at  the  follicular 
level.  The  comment  stated  that  it  is 
possible  for  a  drug  to  reduce  a  number 
of  P.  acnes  on  the  surface  of  the  skin  but 
be  ineffective  in  the  treatment  of  acne. 

None  of  the  ingredients  reviewed  by 
the  Panel  met  the  requirement  for 
antibacterial  labeling,  and  no  new 
antibacterial  data  have  been  submitted 
to  FDA.  Therefore,  any  questions 
regarding  antibacterial  testing  wilt  be 
addressed  when  in  vivo  test  data  are 
submitted  to  the  agency.  In  addition,  the 
testing  procedures  to  determine 
antibacterial  activity  recommended  by 
the  Panel  in  §  333.340  have  not  been 
included  in  the  proposed  monograph. 

II.  The  Agency's  Tentative  Adoption  of 
the  Panel's  Report 

A.  Summary  of  Ingredient  Categories 
and  Testing  of  Category  II  and  Category 
in  Conditions 

1.  Summary  of  ingredient  categories. 
The  agency  has  reviewed  all  claimed 
active  ingredients  submitted  to  the 
Panel,  as  well  as  other  data  and 
information  available  at  this  time,  and  is 
proposing  to  reclassify  salicylic  acid  (0.5 
to  2  percent)  from  Category  III  to 
Category  I  and  thymol  (up  to  0.2 
percent)  from  Category  II  to  Category  111. 
For  the  convenience  of  the  reader,  the 
following  table  is  included  us  a 
summary  of  the  categorization  of  topical 
acne  active  ingredients  by  the  Panel  and 
the  proposed  classificat  on  by  the 
agency. 
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2.  Tffsting  of  Category  II  and  Category 
III  conditions.  The  Panel  recommended 
testing  guidelines  for  topical  acne  drug 
products  at  47  FR  12471.  The  agency's 
position  regarding  the  Panel's  testing 
guidelines  is  discussed  in  comment  14 
above.  Interested  persons  may 
communicate  with  the  agency  about  the 
submission  of  data  and  information  to 
demonstrate  the  safety  or  effectiveness 
of  any  topical  acne  ingredient  or 
condition  included  in  the  review  by 
following  the  procedures  outlined  in  the 
agency's  policy  statement  published  in 
the  Federal  Register  of  September  29, 
1981  (46  FR  47740)  and  clarified  April  1. 
1983  (48  FR  14050).  That  policy 
statement  includes  procedures  for  the 
submission  and  review  of  proposed 
protocols,  agency  meetings  with 
industry  or  other  interested  persons,  and 
agency  communications  on  submitted 
test  data  and  other  information. 

B.  Summary'  of  the  Agency's  Changes 

FDA  has  considered  the  comments 
and  other  relevant  information  and 
concludes  that  it  will  tentatively  adopt 
the  Panel's  report  and  recommended 
monograph  with  the  changes  described 
in  FDA's  responses  to  the  comments 
above  and  with  other  changes  described 
in  the  summary  below.  A  summary  of 


the  changes  made  by  the  agency 
follows. 

1.  The  agency  is  proposing  to  classify 
salicylic  acid  0.5  to  2  percent  in 
Category  1.  Concentrations  of  salicylic 
acid  greater  than  2  percent  up  to  5 
percent  remain  in  Category  III  pending 
receipt  of  data  to  establish  general 
recognition  of  safety.  (See  comment  6 
above.) 

2.  The  agency  is  proposing  to 
reclassify  thymol  from  Category  II  to 
Category  III.  (See  comment  7  above.) 

3.  The  agency  is  proposing  to  broaden 
the  range  of  acceptable  concentrations 
of  sulfur-resorcinol  combinations.  The 
Panel  recommended  that  8  percent 
sulfur  can  be  combined  with  2  percent 
resorcinol  or  3  percent  resorcinol 
monoacetate.  and  the  agency  is 
proposing  to  allow  3  to  8  percent  sulfur 
to  be  combined  with  2  percent 
resorcinol  or  3  percent  resorcinol 
monoacetate.  (See  comment  9  above.) 

4.  The  defmitions  proposed  in 

§  333.303  include  only  those  definitions 
considered  necessary  for  this  tentative 
final  monograph.  The  Panel's 
recommended  definitions  for  "follicle" 
and  "lesion"  have  been  deleted  because 
they  are  not  used  in  the  labeling 
proposed  in  the  tentative  final 
monograph;  Also,  as  discussed  in 
paragraph  5  below,  these  words  are  not 
widely  understood  by  consumers. 

5.  The  agency  has  reviewed  the 
indications  statements  recommended  by 
the  Panel  in  §  333.350(b)(1)  and  (2)  and 
does  not  belieVe  that  some  of  the  words 
or  phrases  are  appropriate  for  consumer 
labeling.  The  agency  has  not  included 
the  words  "lesion"  or  "follicle"  in  the 
proposed  labeling  because  it  does  not 
believe  that  most  consumers  would 
understand  these  words.  Other  phrases 
recommended  by  the  Panel  that  the 
agency  believes  are  not  clear  or  would 
be  misleading  to  the  consumer  include 
"Reduces  blackheads."  "Loosens 
blackheads,"  "Helps  remove 
blackheads."  "Helps  remove  acne 
pimples."  "Unclogs  pores  to  help  clear 
acne."  and  "Unplugs  pores  to  help  clear 
acne."  The  agency  believes  that  the 
phrase  "Reduces  blackheads"  is  more 
clearly  and  accurately  stated  as 
"Reduces  the  number  of  blackheads"   • 
and  has  included  the  latter  in  the 
labeling  proposed  below.  "Loosens 
blackheads"  would  not  be  helpful  to 
consumers  because  it  does  not 
meaningfully  describe  the  action  of  acne 
drug  products.  The  agency  also  believes 
that  the  phrase  "Helps  remove"  does  not 
accurately  describe  the  action  of  these 
drug  products  and  could  be  misleading 
to  consumers.  Although  acne  drug 
products  work  by  penetrating  pores,  and 
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this  fact  is  indicated  in  the  proposed 
labehng.  phrases  such  as  "Unclogs 
pores"  and  "Unplugs  pores"  do  not 
provide  accurate  descriptions  of  the 
drugs'  activity. 

Other  terms  recommended  by  the 
Panel,  such  as  "Anti-acne  formula," 
"Anti-acne  medication,"  and  "Anti-acne 
formulation."  are  not  indications  for  use. 
but  would  be  more  appropriately 
considered  statements  of  identity.  The 
statement  of  identity  recommended  by 
the  Panel  in  S  333.350(a)  for  acne  drug 
products  is  "acne  medication."  which 
the  agency  is  adopting  and  proposing  in 
this  tentative  Rnal  monograph.  The 
agency  finds  no  reason  to  retain  the 
other  three  terms  identified  above. 

FDA  believes  that  the  remainder  of 
the  statements  in  I  333.350(b)(1)  and  (2) 
accurately  express  the  action  of  acne 
drug  products.  To  improve  clarity  and 
reduce  repetition,  the  agency  has 
consolidated  the  numerous  claims 
recommended  by  the  Panel  into  a  few 
concise  statements.  The  agency  is 
proposing  the  following  indications  for 
acne  drug  products  under  $  333.350(b): 

(b)  Indications.  The  labeling  of  the 
product  contains  a  statement  of  the 
indications  under  the  heading 
"Indications"  that  is  limited  to  the 
following: 

(1)  "For  the  '  (select  one  of  the 
following:    treatment"  or 
"managemf nt")  "of  acne." 

(2)  Other  allowohle  indications.  In 
addition  to  the  required  indication 
identified  in  parai^.aph  (b)(1)  of  this 
section,  the  labeliP)}  of  the  product  may 
contain  additional  indication  statements 
that  are  limited  to  one  or  more  of  the 
following: 

(i)  (S«'!ect  one  of  the  following: 
"Dries,"  "Dries  up."    Dries  and  clears." 
"Clears."  "Clears jup.'  "Clears  up  most." 
"Helps  tlfdr."  'Hfclps  clear  up," 
"Reduct-s  the  number  of"  or  "Reduces 
the  severity  of)  (sel«»c:t  one  or  more  of 
the  following:  "blackheads."  "acne 
pimples."  or  "acne  blomishes")  which 
may  be  followed  by  "and  allows  skin  to 
heal." 

(ii)  "Pen.'traJes  poros  to"  (select  one 
of  the  f<j!''i\ving:  "oliminii'e  most," 
"cimtrol  "  "clear  most."  or  "reduce  the 
number  of)  (select  one  or  both  of  the 
following:  "blackheads  "  or  "acne 
pimples  ■) 

(iii)  "Helps  keep  skin  i  lear  of  new 
acne  pimpli-s." 

(iv)  "Helps  prevent  new"  (select  one 
or  more  of  the  following:  "blackheads." 
"acne  pimples."  or  "arne  blemishes") 
which  may  be  followed  by  "from 
forming." 

(v)  "Helps  prevent  the  development  of 
new  acne  pimples." 


6.  The  agency  is  not  proposing  the 
antibacterial  labelmg  recommended  by 
the  Panel  in  S  333.350(b)(3)  because 
none  of  the  Category  1  ingredients  were 
recommended  to  use  antibacterial 
labeling  and  no  in  vivo  data  relating  to 
antibacterial  activity  were  submitted 
following  publication  of  the  Panel's 
report.  (See  comment  11  above.)  In 
addition,  the  agency  is  not  proposing  the 
testing  procedures  to  determine 
antibacterial  activity  recommended  by 
the  Panel  in  \  333.340.  (See  comment  15 
above.) 

7.  The  agency  is  not  proposing  the 
labeling  for  product  attributes 
recommended  by  the  Panel  in 
S  333.350(b)(4).  The  Panel  recommended 
that  terms  used  to  describe  certain 
physical  and  chemical  qualities  of  a 
drug  product  may  be  used  in  the  labeling 
as  long  as  these  terms  do  not  imply  any 
therapeutic  effect  and  are  distinctly 
separated  from  the  indications 
statements.  These  terms,  such  as 
"greaseless"  or  "nonstaining,"  are 
intended  to  provide  consumer 
information  and  relate  to  a  product's 
color,  odor,  or  feel.  As  stated  in 
comment  11  above.  OTC  drug 
monographs  regulate  only  labeling 
information  related  in  a  significant  way 
to  those  therapeutic  properties  of 
covered  products  having  a  direct 
bearing  on  their  safe  and  effective  use 
by  lay  persons.  Claims  concerning 
nontherapeutic  characteristics  of  drugs, 
such  as  product  attributes,  are  not  dealt 
with  in  OTC  drug  monographs.  Such 
terms  m.iy  not  appear  in  any  portion  of 
the  labeling  that  is  required  by  the 
monograph,  but  may  appear  elsewhere 
in  the  labeling.  Labeling  claims  of  this 
type  are.  hov.ever.  subject  to  the  drug 
misbranding  provisions  of  the  act. 

8.  The  warning  recommended  by  the 
Panel  regarding  the  use  of  more  than 
one  topical  acne  medication  at  the  same 
time  in  J  333.350(c)(l)(ii)  has  been 
revised  and  is  being  proposed  as 
follows:  'Using  other  topical  acne 
medications  at  the  same  time  or 
immediately  following  u.se  of  this 
product  may  increase  dryness  or 
irritation  of  the  skin,  if  this  ociiiis.  only 
one  medication  should  be  used  unless 
directed  by  a  doctor.'  (See  comment  12 
above.) 

9.  The  benzoyl  peroxide  warning 
recommended  by  the  Panel  in 
S  333  .r5«l((  1(2)  h.is  been  revised  and  is 
being  proposed  as  follows:  ".  .  .  if 
irritation  becomes  severe,  discontinue 
use:  if  irritation  still  continues,  consn!;  a 
doctor.  Keep  axvay  from  eyes,  lips  and 
mouth.  This  product  may  bleach  hair  or 
dyed  fabrics."  (See  comment  13  above.)    '■• 

10.  In  an  effort  to  simplify  OTC  drug 
labeling,  the  agency  proposed  in  a 


number  of  tentative  final  monographs  to 
substitute  the  word  "doctor"  for 
"physician"  in  OTC  drug  monographs  on 
the  basis  that  the  word  "doctor"  is  more 
commonly  used  and  better  understood 
by  consumers.  Based  on  comments 
received  to  these  proposals,  the  agency 
has  determined  that  final  monographs 
and  any  applicable  OTC  drug  regulaticyi 
will  give  manufacturers  the  option  of 
using  either  the  word  "physician"  or  the 
word  "doctor."  This  tentative  final 
monograph  proposes  that  option. 

The  agency  advises  that  those  parts  of 
S  369.20  applicable  to  topical  acne  drug 
products  will  be  revoked  at  the  time  that 
this  monograph  becomes  effective. 

The  agency  has  examined  the 
economic  consequences  of  this  proposed 
rulemaking  in  conjunction  with  other 
rules  resulting  from  the  OTC  drug 
review.  In  a  notice  published  in  the 
Federal  Register  of  February  8. 1983  (48 
FR  5806),  the  agency  announced  the 
availability  of  an  assessment  of  these 
economic  impacts.  The  assessment 
determined  that  the  combined  impacts 
of  all  the  rules  resulting  from  the  OTC 
drug  review  do  not  constitute  a  major 
rule  according  to  the  criteria  established 
by  Executive  Order  12291.  The  agency 
therefore  concludes  that  no  one  of  these 
rules,  including  this  proposed  rule  for 
OTC  topical  acne  drug  products,  is  a 
major  rule. 

The  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act, 
Pub.  L  96-354.  That  assessment 
included  a  discretionary  Regulatory 
Flexibility  Analysis  in  the  event  that  an 
individual  rule  might  impose  an  unusual 
or  disproportionate  impact  on  small 
entities.  I^owever,  this  particular 
rulemaking  for  OTC  topical  acne  drug 
products  is  not  expected  to  pose  such  an 
impact  on  small  businesses.  Therefore, 
the  agency  certifies  that  this  proposed 
rule,  if  implemented,  will  not  have  a 
significant  economic  impact  on  a 
siihstantial  number  of  small  entities. 

The  agency  invited  public  commf^nt  in 
the  advance  notice  of  proposed 
rulemaking  regarding  any  impact  that 
this  rulemaking  would  have  on  OTC 
topital  acne  drug  products.  No 
lomments  were  received.  Any 
comments  on  the  agency's  initial 
determination  of  the  economic 
•consequences  of  this  proposed 
rulemaking  should  be  submitted  by  May 
15,  1985,  The  agency  will  evaluate  any 
comments  and  supporting  data  that  are 
received  and  will  reassess  the  economic 
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impact  of  this  rulemaking  in  the 
preamble  to  the  final  mle. 

The  agency  has  determined  that  under 
21  CFR  25.24(d)(9)  (proposed  in  the 
Federal  Register  of  December  11, 1979: 
44  FR  71742)  this  proposal  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
IS  required. 

List  of  Subjects  in  21  CFR  Part  333 

OTC  drugs:  Topical  acne  drug 
products. 

Therefore,  under  the!  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  201(p). 
502,  5()5.  701.  52  Stat.  1041-1042  as 
amended,  1050-1053  as  amended.  1055- 
1056  as  amended  by  70  Stat.  919  and  72 
Stat.  948  (21  U.S.C.  321(p).  352.  355.  371)) 
and  the  Administrative  Procedure  Act 
(sees.  4.  5.  and  10,  60  Stat.  238  and  243  as 
amended  (5  U.S.C.  553,  554.  702,  703. 
704))  and  under  21  CFR  5.11.  it  is 
proposed  that  Subchapter  U  of  Chapter  I 
of  Title  21  of  the  Code  of  Federal 
Rpgulalions  be  amended  in  Part  333 
(which  was  proposed  to  be  added  in  the 
Federal  Register  of  January  6, 1978  (42 
FR  1210))  by  revising  proposed  Subpart 
n,  to  read  as  follows: 

PART  333— TOPICAL  ANTIMICROBIAL 
DRUG  PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

Subpart  0 — Topical  Acna  Drug  Products 


333.301 
333.303 
333.310 
333.320 


Scope. 

Definitions. 

Acne  active  ingTedienls. 

Permitted  combinations  of  active 
ingredients. 
333.3S0    Labeling  of  acne  drug  products. 
Authority:  Sees.  201(p),  502,  505.  701,  52 
Stat.  1041-1042  as  amended.  1050-1053  as 
amended.  1055-1056  as  amended  by  70  Stat. 
919  and  72  Stat.  948  (21  U.S.C.  321(p).  352,  355, 
371):  sees.  4,  5,  and  10,  60  Stat.  238  and  243  as 
amended  (5  U.S.C.  553.  5M.  702.  703,  704) 

Subpart  D— Topical  Acne  Drug 
Products 


$333,301    Scop*. 

(a)  An  over-the-coutiter  acne  drug 
product  in  a  form  suitable  for  topical 
administration  is  generally  recognized 
as  safe  and  effective  and  is  not 
misbranded  if  it  meets  each  of  the 
conditions  in  this  subpart  and  each 
general  condition  established  in  §  330.1, 

(b)  References  in  this  subpart  to 
regulatory  sections  of  the  Code  of 
Federal  Regulations  are  to  Chapter  I  of 
Title  21  unless  otherwiise  noted. 


§  333.303    Definitions. 

As  used  in  this  subpart: 

(a)  Acne.  An  inflammatory  skin 
disease  involving  the  oil  glands  and  hair 
follicles  of  the  skin. 

(b)  Acne  drug  product.  A  drug  product 
used  to  reduce  the  number  of  acne 
lesions. 

(c)  Blackhead.  An  acne  lesion 
characterized  by  a  black  tip. 

(d)  Pimple.  A  small,  prominent, 
inflamed  elevation  of  the  skin. 

§  333.310    Acne  active  ingredients. 

The  active  ingredient  of  the  product 
consists  of  any  of  the  following  when 
labeled  according  to  §  333.350. 

(a)  Benzoyl  peroxide  2.5  to  10  percent. 

(b)  Resorcinol  2  percent  when 
combined  in  accordance  with 

§  333.320(a). 

(c)  Resorcinol  monoacetate  3  percent 
when  combined  in  accordance  with 

§  333.320(b) 

(d)  Salicylic  acid  0.5  to  2  percent. 

(e)  Sulfur  3  to  10  percent. 

(f)  Sulfur  3  to  8  percent  when 
combined  in  accordance  with  §  333.320. 

§  333.320    Permitted  combinations  of 
active  ingredients. 

(a)  Resorcinol  identified  in 

§  333.310(b)  when  combined  with  sulfur 
identified  in  §  333.310(f)  provided  the 
product  is  labeled  according  to 
§  333.350. 

(b)  Resorcinol  monoacetate  identified 
m  S  333.310(c)  when  combined  with 
sulfur  identified  in  §  333.310(1)  provided 
the  product  is  labeled  according  to 

S  333.350. 

§  333.350    Labeling  of  acne  drug  products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any.  and  identifies 
the  product  as  an  "acne  medication." 

(b)  Indications.  The  labeling  of  the 
product  contains  a  statement  of  the 
indications  under  the  heading 
"Indications"  that  is  limited  to  the 
following: 

(1)  "For  the"  (select  one  of  the 
following:  "treatment"  or 
"management")  "of  acne," 

(2)  Other  allowable  indications.  In 
addition  to  the  required  indication 
identified  in  paragraph  (b)(1)  of  this 
section,  the  labeling  of  the  product  may 
contain  additional  indication  statements 
that  are  limited  to  one, or  more  of  the 
following: 

(i)  (Select  one  of  the  following: 
"Dries."  "Dries  up,"  "Dries  and  clears." 
"Clears."  "Clears  up."  "Clears  up  most." 
"Helps  clear,"  "Helps  clear  up," 
"Reduces  the  number  of,"  or  "Reduces 
the  severity  of)  (select  one  or  more  of 
the  following:  "blackheads."  "acne 


pimples."  or  "acne  blemishes ')  which 
may  be  followed  by  "and  allows  skin  to 
heal." 

(ii)  "Penetrates  pores  to"  (select  one 
of  the  following:  "eliminate  most." 
"control,"  "clear  most,"  or  "reduce  the 
number  of)  (select  one  or  both  of  the 
following:  "blackheads"  or  "acne 
pimples"). 

(iii)  "Helps  keep  skin  clear  and  new 
acne  pimples." 

(iv)  "Helps  prevent  new"  (select  one 
or  more  of  the  following:  "blackheads." 
"acne  pimples."  or  "acne  blemishes") 
which  may  be  followed  by  "from 
forming." 

(v)  "Helps  prevent  the  development  of 
new  acne  pimples." 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following  warnings 
tmder  the  heading  "Warnings": 

(1)  For  products  containing  any 
ingredient  identified  in  §333.310.  (i)  "For 
external  use  only." 

(ii)  "Using  other  topical  acne 
medications  at  the  same  time  or 
immediately  following  use  of  this 
product  may  increase  dryness  or 
irritation  of  the  skin.  If  this  occurs,  only 
one  medication  should  be  used  unless 
directed  by  a  doctor." 

(2)  For  products  containing  benzoyl 
peroxide  identified  in  §  333.310(a).  "Do 
not  use  this  medication  if  you  have  very 
sensitive  skin  or  if  you  are  sensitive  to 
benzoyl  peroxide.  This  product  may 
cause  irritation,  characterized  by 
redness,  burning,  itching,  peeling,  or 
possibly  swelling.  More  frequent  use  or 
higher  concentrations  may  aggravate 
such  irritation.  Mild  irritation  may  be 
reduced  by  using  the  product  less 
frequently  or  in  a  lower  concentration.  If 
irritation  becomes  severe,  discontinue 
use;  if  irritation  still  continues,  consult  a 
doctor.  Keep  away  from  eyes,  lips,  and 
mouth.  This  product  may  bleach  hair  or 
dyed  fabrics." 

(3)  For  products  containing  sulfur 
identified  in  §  333.3ld(e)  and  (f).  "Do  not 
get  into  eyes.  If  excessive  skin  irritation 
develops  or  increases,  discontinue  use 
and  consult  a  doctor." 

(4)  For  products  containing  any 
combination  identified  in  §  333.320. 
"Apply  to  affected  areas  only.  Do  not 
use  on  broken  skin  or  apply  to  large 
areas  of  the  body." 

(d)  Directions.  The  labeling  of  the 
product  containing  any  ingredient 
identified  in  §  333.310  contains  the 
following  statements  under  the  heading 
"Directions": 

(1)  "Cleanse  the  skin  thoroughly 
before  applying  medication.  Cover  the 
entire  affected  area  with  a  thin  layer 
one  to  three  times  daily.  Because 
excessive  drying  of  the  skin  may  occur. 
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sMrt  vvilh  one  Hpplir.ation  daily,  then 
j^radunlly  incriMsi*  to  two  or  three  times 
daily  if  needed  or  as  directed  by  a 
doctor." 

(21  The  directions  described  in 
paragraph  |d)(1 )  of  this  section  are 
intended  for  products  that  are  applied 
and  left  on  the  skin.  Other  products, 
such  as  soaps  or  masks,  may  be  applied 
and  removed  and  should  have 
appropriate  directions. 

(e)  The  word  "physician"  may  be 
substituted  for  the  word  "doctor"  in  any 
of  the  labeling  statements  in  this 
section. 

Interested  persons  may.  on  or  before 
May  15.  13B5,  submit  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  Rm.  4-62.  5600 
Fishers  Lane.  Rockville.  MD  20657, 
written  comments,  objections,  or 
requests  for  oral  hearing  before  the 
Commissioner  on  the  proposed 
regulation.  A  request  for  an  oral  hearing 
must  specify  points  to  be  covered  and 
time  requested.  The  agency  has 
provided  this  120  day  period  (instead  of 
the  normal  60  days)  because  of  the 
number  of  OTC  drug  review  documents 
being  published  concurrently.  Written 
« omments  on  the  agency's  economic 


impact  determin.ition  may  be  submitted 
on  or  before  May  15.  1985.  Three  copies 
of  all  comments,  objections,  and 
requests  are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments,  objections,  and  requests  are 
to  be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Comments,  objections,  and  requests 
may  be  seen  in  the  office  above  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday.  Any  scheduled  oral  hearing  will 
be  announced  in  the  Federal  Re];ister. 

Interested  persons  on  or  before 
January  15. 1986.  may  also  submit  in 
writing  new  data  demonstrating  the 
safety  and  effectiveness  of  those 
conditions  not  classified  in  Category  I. 
Written  comments  on  the  new  data  may 
be  submitted  on  or  before  March  17. 
1986.  These  dates  are  consistent  with 
the  time  periods  specified  in  the 
agency's  final  rule  revising  the 
procedural  regulations  for  reviewing  and 
classify  ing  OTC  drugs,  published  in  the 
Federal  Register  of  September  29. 1981 
(46  W.  477301.  Three  copies  of  all  data 
and  comments  on  the  data  are  to  be 
submitted,  except  that  individuals  may 


submit  one  copy,  and  all  data  and 
comments  are  to  be  identified  with  thd^ 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Data  and 
comments  should  be  addressed  to  the 
Dockets  Management  Branch  (HFA-305) 
(address  above).  Received  data  and 
comments  may  also  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

In  establishing  a  final  monograph,  the 
agency  will  ordinarily  consider  only 
data  submitted  prior  to  the  closing  of  the 
administrative  record  on  March  17. 1986. 
Data  submitted  after  the  closing  of  the 
administrative  record  will  be  reviewed 
by  the  agency  only  after  a  final 
monograph  is  published  in  the  Federal 
Register,  unless  the  Commissioner  finds 
good  cause  has  been  shown  that 
warrants  earlier  consideration. 

Dated:  December  31. 1984.  .    . 

Frank  E.  Young. 

Commissioner  vf  Food  and  Drugs. 
Margaret  M.  Heckler. 
Secretary  of  Health  nnd  Human  SeA-icea. 
|FR  Doc.  85-677  Filed  l-14-«5;  8:45  am) 
BNXINQ  COOC  41M-01-II 


UMI 


Tuesday 
January  15,  1985 


Part  VI 


Department  of 
Health  and  Human 
Services        i 

Food  and  Drug  Administration 


21  CFR  Part  310 

Stomach  Acidifier  Drug  Products  for 

Over-the-Counter  Human  Use 


2184 


Federal  Kejjister  /  Vol.  50,  No.  10  /  Tuesday,  January  15,  1985  /  Proposed  Rules 


I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICE 

Food  and  Drug^dimnistration 
21  CFR  Part  310 
IDockVtNo.  79N-0176I 

Stomach  Acidifier  Drug  Products  for 
Over-the-Counter  Human  Use 
agency:  Food  and  Drug  Administration. 
ACTION:  Notice  of  proposed  rulemMking. 

SUMmAnv:  The  Food  and  Drug  ^ 

Administration  (FDA)  is  issuing  a  notice 
of  proposed  rulemaking  that  would 
establish  that  over-the-counter  (OTC) 
stomach  acidifier  drug  products  are  not 
generally  recognized  as  safe  and 
effective  and  are  misbranded.  FDA  is 
issuing  this  notice  of  proposed 
rulemaking  after  considering  the  report 
and  recommendations  of  the  Advisory 
Review  Panel  on  OTC  Miscellaneous 
internal  Drug  Products  and  public 
comments  on  an  advance  notice  of 
proposed  rulemaking  that  was  based  on 
those  recommendations.  This  proposal 
i.s  part  of  the  ongoing  review  of  OTC 
drug  products  conducted  by  FDA. 
DATES:  Whiten  comments,  objections,  or 
requests  for  oral  hearing  on  the 
proposed  regulation  before  the 
Commissioner  of  Food  and  Drugs  by 
May  15. 1985.  New  data  by  January  15. 
1986.  Comments  on  the  new  data  by 
March  17. 1986.  These  dales  are 
consistent  with  the  time  periods 
specified  in  the  agency's  rev  ised 
procedural  regulations  for  reviewing  and 
classifying  OTC  drugs  (21  CFR  330.10). 
Written  comments  on  the  agency's 
economic  impact  determination  bv  May 
15,  1985. 

ADDRESS:  Written  comments,  objections, 
new  data,  or  requests  for  oral  hearing  to 
the  Dockets  Management  Branch  (HFA- 
005).  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane.  Rorkville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 

Willaim  E.  Gilbertson.  Center  for  Drugs 
and  Biologies  (HFN-210).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-443-4960. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  19, 1979  (44 
FR  60316),  TOA  published,  under 
§  330.10(a)(6)  (21  CFR  330.10(a)(6)).  an 
advance  notice  of  proposed  rulemaking 
that  would  classify  OTC  stomach 
acidifier  drug  products  as  not  generally 
recognized  as  safe  and  effective  and  as 
being  misbranded  and  would  declare 
these  products  to  be  new  drugs  within 
the  meaning  of  section  201(p)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  321(p)).  The  notice 
was  based  on  the  recommendations  of 


the  Advisory  Review  Panel  on  OTC 
Miscellaneous  Internal  Drug  Products, 
which  was  the  advisory  review  panel 
responsible  for  evaluation  data  on  the 
active  ingredients  in  this  drug  class. 
Interested  persons  were  invited  to 
submit  comments  by  January  17, 1980. 
Reply  comments  in  response  to 
comments  Tiled  in  the  initial  comment 
period  could  be  submitted  by  February 
iai9H0. 

In  accordance  with  S  330.10(a)(10).  the 
data  and  information  considered  by  the 
Panel  were  put  on  public  display  in  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration 
(address  above),  after  deletion  of  a 
small  amount  of  trade  secret 
information.  In  response  to  the  advance 
notice  of  proposed  rulemaking,  two  drug 
manufacturers  and  one  college  of 
pharmacy  submitted  comments.  These 
comments  received  are  on  public 
display  in  the  Dockets  Management 
Branch. 

In  this  proposed  rule  to  amend  Part 
310  by  adding  to  Subpart  E  new 
9  310.540  (21  CFT*  310.540).  FDA  states 
for  the  first  time  its  position  on  OTC 
stomach  acidifier  drug  products.  Final 
agency  action  on  this  matter  will  occur 
with  the  publication  at  a  future  date  of  a 
final  rule  relating  to  OTC  stomach 
Hcidifier  drug  products. 

This  proposal  constitutes  F'DA's 
tentative  adoption  of  the  Panel's 
conclusions  and  recommendations  on 
OTC  stomach  acidifier  drug  products, 
ba.sed  on  the  comments  received  and  the 
agency's  independent  evaluation  of  the 
Panel's  report.  As  discussed  in  the  fmal 
rule  revising  the  procedural  regulations 
for  reviewing  and  classifying  OTC 
drugs.  FDA  will  no  longer  use  the  terms 
"Category  1 "  (generally  recognized  as 
safe  and  effective  and  not  misbranded), 
"Category  11"  (not  generally  recognized 
as  safe  and  effective  or  misbranded). 
and  "Category  ill "  (available  data  are 
insufficient  to  classify  as  safe  and 
effective,  and  further  testing  is  required) 
at  the  fmal  rule,  but  will  use  instead  the 
terms  "monograph  conditions"  (old 
Category  I)  and  "nonmonograph 
conditions"  (old  Categories  II  and  III). 
(See  the  Federal  Register  of  September 
29. 1981;  46  FR  47730  )  This  document 
retains  the  concepts  of  Categories  1. 11, 
and  ill  at  the  proposed  rule  stage. 

In  the  advance  notice  of  proposed 
rulemaking,  the  agency  stated  that  if  it 
proposed  to  adopt  the  Panel's 
recommendation  it  would  propose  that 
stomach  acidifier  drug  products  be 
eliminated  from  the  OTC  market 
effective  6  months  after  the  date  of 
publication  of  a  final  rule  in  the  Federal 
Register,  regardless  of  whether  further 
testing  was  undertaken  to  justify  their 


future  use.  Based  on  all  information 
available  to  date,  the  agency  is 
proposing  that  stomach  acidifiers  as  a 
class  of  drugs  be  found  to  be  ineffective. 
If  this  proposed  finding  is  adopted  in  the 
final  rule,  the  agency  advises  that  the 
conditions  under  which  the  drug 
products  that  are  subject  to  this  rule  are 
not  generally  recognized  as  safe  and 
effective  and  are  misbranded 
(nonmonograph  conditions)  will  be 
effective  6  months  after  the  date  of 
publication  of  the  final  rule  in  the 
Federal  Register.  On  or  after  that  date, 
no  OTC  drug  products  that  are  subject 
to  the  rule  may  be  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce  unless  they  are  the 
subject  of  an  approved  new  diug 
application  (NDA).  Manufacturers  are 
encouraged  to  comply  voluntarily  with 
the  proposed  rule  at  the  earliest  possible 
date. 

All  "OTC  Volumes"  cited  throughout 
this  document  refer  to  the  submissions 
made  by  interested  persons  pursuant  to 
the  call-for-data  notices  published  in  the 
Federal  Register  of  November  16, 1973 
(38  n^  31696)  and  August  27. 1975  (40  FK 
38179).  The  volumes  are  on  public 
display  in  the  Dockets  Management 
Branch. 

1.  The  Agency's  Tentative  Conclusions 
on  the  Comments 

1.  One  comment  requested  that  the 
statement  "the  basal  rate  is  almost  30 
milliliters  (ml.)  of  a  dilute  solution  of 
hydrochloric  acid  per  hour."  in  the 
Panel's  discussion  of  stomach 
physiology  (44  FR  60318).  be  clarified  to 
read  "30  mL  of  gastric  fluid."  The 
comment  contended  that  the  phrase 
"dilute  solution  of  hydrochloric  acid" 
could  be  mistaken  to  mean  "diluted 
hydrochloric  acid,  USP,"  which  would 
contain  more  pure  hydrochloric  acid 
than  that  which  is  available  from  the 
same  amount  of  gastric  fluid. 

The  agency  agrees  that  the  statement 
referred  to  by  the  comment  could  be 
misinterpreted.  The  agency  believes  that 
a  kss  ambiguous  statement  reflecting 
the  Panel's  intended  meaning  would  be 
as  follows:  "the  basal  rate  is  almost  30 
niL  of  gastric  fluid  per  hour." 

2.  Two  comments  disagreed  with  the 
Panel's  conclusions  that  the  conditions 
of  achlorhydria  and  hypochlorhydria  are 
asymptomatic  and  not  amenable  to  self- 
diagnosis,  and  that  no  OTC  stomach 
acidifier  active  ingredient  is  generally 
recognized  as  effective  in  treating  these 
conditions.  The  comments  asserted  that 
submitted  data  showed  that 
achlorhydria  is  accompanied  by 
recognizable  symptoms  such  as  gas. 
diarrhea,  abdominal  distention,  nausea, 
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and  vomiting.  The  comments  added  that 
even  if  this  condition  is  asymptomatic, 
the  Panels  concern  abcjt  self  diagnosis 
is  unwarranted  because  OTC  stomach 
acidifiers  are  generally  used  only  afler 
consultation  with  a  doctor.  The 
comments  proposed  that  stomach 
acidifiers  be  av.iiidble  OTC  with 
labeling  recomniending  their  use  only  on 
the  advice  of  a  doctor  or  other  health 
professional.  The  cotiments  pointed  out 
that  s'jlH  an  uppro«)<lh  was 
recommended  by  the  sdme  Panel  in  the 
advance  notii  e  of  pr}po8ed  rulemaking 
for  ore  c.\o(."ir.i;  pancreatic 
insufficiency  drig  pr  jduots  (44  FR 
75009).  To  %!jpjx);1  tfi  e  effoclivcness  of 
stomach  acidifiers.  u  [>c  of  the  comments 
discussed  several  pu  biishrd  studies  and 
other  -nforma-iw  pnjviously  submitted 
to  the  Panel  (Refs.  1  ihroiigh  12). 
Simil.irly,  the  olher  <  orament  argued 
that  th»'  Panel  diil  n<  t  adequately 
consi.ler  or  respond  lo  thv  submitteii 
data,  specifii  .tlly  cit  ng  published 
studies,  exlrcifts  froif»  meJic^I  texts,  and 
affidavils  fmm  fne  j  astrocnteroiogists 
and  two  hematologi;  fs  (Refs.  13. 14.  and 
15). 

The  commcuis  predicted  that  diluted 
hyd!xj<  hloric  acid,  UBP.  vvill  continue  to 
be  used  by  doctors  tt)  treat  achlorhydria 
and  h>pochlorh\dri4  even  if  OTC 
stomach  acidifisr  drug  prT)ducts  are 
rcmo\ed  from  the  market  and  added 
that  removal  of  thes^  stomach  acidifier 
dnig  products  will  c^minate  a  form  of 
thenqiv  that  is  saferlthan  the  use  of 
diluted  hydroiihlcriciacid,  I'SP. 

After  evaluating  lie  data  reviewed  by 
the  Panel  and  the  atlditicnal  information 
presented  in  the  conlmer.ts,  FDA 
conelijdes  that  achldrhydria  and 
hypochlorhydna  areinot  established 
medical  conditions  Oausing  any  specific 
symptoms  that  requk«  treatment.  The 
data  and  information  cited  by  the 
comments  were  also  considered  by  the 
Panel.  The  Panel  determined,  and  the 
agency  concurs,  thai  the  data  and 
information  do  not  provide  sufficient 
evidence  that  these  tonditions  require 
treatment.  Although  hydrochloric  acid 
replacement  therapy  has  traditionally 
been  used  in  the  conditions  of 
achlorhydria  and  hypochlorhydria,  there 
are  no  adequate  anq  well-controlled 
studies  to  dcmonstrite  that 
administration  of  h^idrocbloric  acid  has 
any  therapeutic  value  in  either 
condition.  This  sum*  conclusion  was 
reached  by  the  National  Academy  of 
Sciences-National  Rfcsearch  Council, 
Drug  Efficacy  Study  Group,  for  drugs 
containing  glutamic  acid  hydrochloride 
(Ref.  16).  Moreover,  recent  evaluations 
of  hydrochloric  acid  therapy  in 
recognized  pharmacology  texts  also 


concur  with  the  Panel's  findings.  For 
example,  in  the  sixth  edition  of  the 
Pharmacological  Basis  of  Therapeutics. 
Harvey  indicates  that  definitive  clinical 
evidence  of  hydrochloric  acids 
effectiveness  is  lacking  and  reports  of 
positive  results  niaj^be  based  upon  a 
placebo  effect  (Ref.  17).  The  fourth 
edition  of  AMA  Drug  Evaluations 
concludes  that  t.^iere  are  no  established 
indications  for  hydrochloric  acid,  and 
the  fifth  edition  of  the  Review  of 
Me  Jicai  Pharmacologj  likewise  notes 
that  the  consensus  now  is  that  the  use  of 
hydrochloric  acid  as  a  r*:piacenient 
therapy  in  pa'.ienls  with  achloihydria  or 
hypochlorhydria  is  not  an  accepted 
indication  (Rcfs.  18  and  19).  Therefore. 
the  agency  concludes  that  any 
ingreiJient  reconxicnded  for  stomach 
acidincr  use  is  Ca'.eg.jry  11. 

1  he  comme'^-ts"  recommendation  to 
label  the  products  for  use  only  upon  the 
ad\  :t.e  of  a  doctor  dues  not  remedy  the 
faili;re  to  have  adequate  evidence  of 
safety  and  effectiveness  No  stomach 
aciiJ.ner  active  ingredient  has  been 
sh.)\\n  :o  be  generally  recognized  as 
safe  and  effective  in  treating 
achio-^hydria  and  hypochlorhydria.  Nor 
are  there  recognizable  symptoms  of 
these  conditions  that  may  properly  be 
treftted  with  an  OTC  drug  product. 
Although  sui  h  an  approach  was  used  in 
the  advance  notice  of  proposed 
rulemaking  for  OTC  exocrine  pancreatic 
insufficiency  drjg  products,  in  that  case 
the  Panel  riassified  two  active 
ingre^lients  as  generally  recognized  as 
safe  and  effective  and  the  Panel 
believed  that  the  condition  of  exocrine 
pancreatic  insufficiency  could  be  self- 
treaied  because  of  recognizable 
sysptcms. 
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3.  One  comment  stated  that  a 
combinaiion  stomach  acidifier  d:ug 
product  containing  betaine 
hydrochloride  and  pepsin,  which  was 
reviewed  by  the  Panel,  is  useful  in 
replenishing  pepsin  in  cases  of  gastric 
achyiia,  a  condition  in  which  the 
stomach  fails  to  secrc'e  hydrochloric 
acid  and  pepsin.  Gastric  achyiia  is  often 
found  in  patients  with  pernicious 
anemia  or  gastric  carcinom.a.  The 
comment  requested  that  the 
combination  product  t>e  classified  m 
Category  I,  but  added  that  "at  a 
minimum,  the  final  monograph  should 
be  deferred  and  acidiHers  at  least 
allowed  to  remain  on  the  market 
pending  an  opportunity  to  conduct  and 
complete  further  studies  to  evaluate 
their  effectiveness." 

The  agency  agrees  with  the  Panel  that 
the  combination  of  betaine 
hydrochloride  and  pepsin  is  not 
generally  recognized  as  effective  in 
treating  achlorhydria  and 
hypochlorhydria.  As  discussed  in 
comment  2  above,  the  agency  concludes 
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that  no  ingredient  is  generally  \ 

recognized  as  safe  and  effective  for 
treating  these  conditions.  Pepsin 
replacement  therapy  is  not  within  the  - 
scope  of  this  document.  Pepsin  was 
reviewed  by  the  Advisory  Review  Panel 
on  ore  Miscellaneous  Internal  Drug 
Products  for  use  as  an  OTC  digestive  aid 
and  judged  to  be  not  generally 
recognized  as  effective  for  the  treatment 
of  symptoms  of  either  immediate 
postprandial  upper  abdqminal  distress 
or  intestinal  distress.  (See  the  Federal 
Register  of  |anuary  5. 1982:  47  FR  467 
and  479.)  The  agency's  position  on  the 
status  of  pepsin  for  use  as  a  digestive 
aid  will  be  initially  stated  when  the 
tentative  final  monograph  on  OTC 
digestive  aid  drug  products  is  published 
in  a  future  issue  of  the  Federal  Register. 

The  comihenfs  request  that  the  final 
rule  be  deferred  to  permit  additional 
studies  to  be  conducted  is  unjustified.  In 
the  Federal  Register  of  September  29. 
1981  (46  FR  47730).  FDA  set  forth  revised 
procedural  regulations  for  reviewing  and 
classifying  OTC  drugs.  This  final  ruir 
revised  the  time  period  during  which 
new  data  may  be  submitted  without 
petition  to  FDA  to  support  the  inclusion 
in  a  final  monograph  of  a  condition  not 
classified  in  Category  I  in  a  proposed 
monograph  or  tentative  final 
monograph.  Submission  of  data  without 
petition  is  permitted  until  12  months     - 
after  publication  of  a  tentative  final 
monograph  (21  CFR  330.10{a)(71(iv)). 
New  data  submitted  after  that  time  will 
be  considered  only  after  the  final 
monograph  has  been  published  unless 
the  Commissioner  finds  that  good  cause 
warrants  earlier  consideration  (21  CFR 
330.10(a)(7)(v)).  The  agency  will  not 
delay  a  rulemaking  proceeding  so  that 
additional  studies  may  be  conducted.  In 
the  case  of  stomach  acidifier  drug 
products,  manufacturers  have  been 
aware  of  the  Panel's  recommendations 
at  least  since  October  1979.  Therefore, 
manufacturers  have  had  ample 
opportunity  to  conduct  sti-.dies  and  to 
submit  new  data. 

4.  One  comment,  referring  to  a  product 
containing  glutamic  acid  hydrochloride, 
and  another  comment,  referring  to  a 
product  containing  bctaine 
hydrochloride  and  pepsin,  claimed  that 
these  products  were  exempt  from  the 
"new  drug"  provisions  of  section  201(p) 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  321(p))  under  the 
"grandfather "  provisions  of  the  1938  act 
and  the  1962  amendments  to  the  act.  The 
comments  stated  that  each  product  was 
marketed  prior  to  1938.  that  only 
insubstantial  changes  have  been  made 
in  formulation  and  labeling  since  that 
time,  and  that  the  products'  current 


labeling  contains  the  same 
representations  for  use  that  were 
contained  in  the  labeling  used  before 
1938.  The  comments  concluded  that 
each  product  was  a  "grandfathered" 
product  not  subject  to  this  regulation. 

To  qualify  for  exemption  from  the 
"new  drug"  definition  under  the  1938 
grandfather  clause,  the  drug  product 
must  have  been  subject  to  the  Food  and 
Drug  Act  of  1906,  prior  to  June  25, 1938. 
and  at  such  time  its  labeling  must  have 
contained  the  same  representations 
concerning  the  conditions  of  its  use  (21 
use.  321(p)(1)).  Under  the  1962 
grandfather  clause,  a  drug  product 
which  preceding  October  9,  1962,  (1)  was 
commercially  used  or  sold  in  the  United 
States,  (2)  was  not  a  "new  drug"  as 
defined  in  the  1938  act.  and  (3)  was  not 
covered  by  an  approved  NDA  under  the 
1938  act,  would  not  be  subject  to  the 
added  requirement  of  effectiveness 
"when  intended  solely  for  use  under 
conditions  prescribed,  recommended,  or 
suggested  in  the  labeling  with  respect  to 
such  drugs."  Pub.  L  87-781,  section 
701(c)(4),  76  Stat.  788,  note  following  21 
U.S.C.  321. 

The  person  seeking  to  show  that  a 
drug  comes  within  a  grandfather 
exemption  must  prove  every  essential 
fact  necessary  for  invocation  of  the 
exemption.  See  United  States  v.  An 
Article  of  Drug  '   '   '  "Bentex  U/cerine." 
469  F.2d  87.S.  878  (5th  Cir.  1972),  cert, 
denied.  412  U.S.  938  (1973).  Furthermore, 
the  grandfather  clause  will  be  strictly 
construed  against  one  who  invokes  it. 
See  id.:  United  States  v.  Allan  Drug 
Corp..  357  F.2d  713.  718  (10th  Cir.),  cert, 
denied.  385  U.S.  899  (1966). 

A  change  in  composition  or  labeling* 
precludes  the  applicability  of  the 
grandfather  exemption.  See  USV 
Pharmaceutical  Corp.  v.  Weinberger. 
412  U.S.  655.  663  (1973).  The  firm 
concedes  that  minor  changes  have  been 
made  in  the  labeling  and  formulation  of 
the  glutamic  acid  hydrochloride  product 
since  it  was  first  marketed,  prior  to  1938. 
In  any  event,  the  evidence  shows  that 
both  the  labeling  and  the  composition  of 
the  product  have  changed  since  passage 
of  the  1938  act.  Therefore,  the  product 
fails  to  qualify  for  the  1938  grandfather 
exemption. 

In  order  to  qualify  for  the  1962 
grandfather  exemption,  it  must  be 
proven,  among  other  things,  that  the 
product  was  generally  recognized 
among  qualified  experts  as  safe  for  its 
intended  uses  (i.e.,  it  was  not  a  "new 
drug"  under  the  1938  act)  and  that  the 
product  was  not  covered  by  an 
approved  NDA.  The  glutamic  acid 
hydrochloride  product  was  labeled  for 
the  treatment  of  achlorhydria. 


pernicious  anemia,  and  gastric 
carcinoma.  There  are  no  adequate  and 
well-controlled  studies  showing  that  the 
glutamic  acid  hydrochloride  product  is 
safe  for  use  in  pernicious  anemia  or 
gastric  carcinoma.  The  product  is  not 
now.  and  never  has  been,  generally 
recognized  by  qualified  experts  as  safe 
for  these  recommended  uses. 
Furthermore,  the  product  (as  a  "me-too" 
product)  was  covered  by  an  effective 
NDA  as  of  October  9. 1962,  within  the 
meaning  of  the  grandfather  clause.  See 
USV  Pharmaceutical  Corp.  v. 
Weinberger.  412  U.S.  655  (1973). 
Therefore,  the  glutamic  acid 
hydrochloride  product  fails  on  at  least 
two  grounds  to  qualify  for  the  1962 
'grandfather  exemption. 

No  evidence  was  submitted  to  the 
agency  to  show  that  the  labeling  and 
composition  of  the  betaine 
hydrochloride  product  have  remained 
unchanged  since  either  1938  or  1962. 
Without  such  evidence,  the  product 
cannot  qualify  for  either  grandfather 
exemption.  The  manufacturer  has 
suggested  that  FDA  should  search  for 
evidence  to  support  the  company's 
grandfather  claim.  However,  the  burden 
of  proof  with  respect  to  the  grandfather 
exemption  is  not  on  FDA,  but  on  the 
person  seeking  the  exemption.  See  An 
Article  of  Drug  '   '  '"Bentex 
Ulcerine.  "supra:  Upjohn  v.  Finch,  supra. 

In  any  event,  the  1938  and  1962 
grandfather  clauses  apply  only  to  the 
new  drug  provisions  of  the  act  and  not 
to  the  adulteration  and  misbranding 
provisions.  The  OTC  drug  review  was 
designed  to  implement  both  the 
misbranding  and  the  new  drug 
provisions  of  the  act.  (See  21  CFR  330.10; 
37  FR  9466  (May  11, 1972)  (comment  23).) 
The  grandfather  clauses  do  not  preclude 
the  agency  from  reviewing  any  currently 
marketed  OTC  drug,  regardless  of 
whether  it  has  grandfather  protection 
from  the  new  drug  provisions,  in  order 
to  ensure  that  the  drug  is  not 
misbranded.  The  agency  concludes  that 
the  product  referred  to  by  the  comments 
are  subject  to  this  proposed  rulemaking. 

II.  The  Agency's  Tentative  Adoption  of 
the  Panel's  Report 

FDA  has  considered  the  comments 
and  other  relevant  data  and  information 
available  at  this  time  and  concludes  that 
it  will  tentatively  adopt  the  Panel's 
report  and  recommendation  that  betaine 
hydrochloride,  glutamic  acid 
hydrochloride,  diluted  hydrochloric  acid, 
and  pepsin  labeled  for  use  as  OTC 
stomach  acidifiers  are  classified 
Category  II. 

The  agency  is  also  revising  S  310.540 
to  clarify  that  a  product  covered  by  the 
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regulation  is  a  new  drug  fur  which  an 
approved  NDA  is  required  for 
marketing,  and  in  the  absence  of  an 
approved  NDA  the  product  would  also 
he  misbranded  under  section  502  of  th«> 
act. 

The  agnn«:y  has  e.xanined  the 
economic  consequences  of  this  propose<l 
rulemaking  in  conjunction  with  oth»'r 
rules  resulting  from  the  O TC  drujj 
review.  In  a  notice  published  in  the 
Federal  Register  of  Felviiary  8. 19R3  (48 
KR  ."iSOe),  the  agency  announced  the 
availability  of  an  assessment  of  thhse 
economic  impacts.  The  .assessment 
determined  that  the  combined  impacts 
of  all  the  rules  resulting  from  the  OTC 
drug  review  do  not  constitute  a  major 
rule  according  to  the  criteria  established 
by  Fxecutive  Order  12291.  The  agency 
therefon;  concludes  that  no  one  of  these 
rules,  incl'iding  this  proposed  rule  for 
(Jld  slomi^ch  aridifior  drug  products,  is 
a  majoi  i<i!i!. 

For  purposi>s  of  the  Regulatory 
Flexiblity  Act,  the  economic  assessment 
concluded  that,  while  the  average 
economic  impact  of  the  overall  OTC 
drug  review  on  small  entities  will  not  be 
signii'icant.  the  possibility  of  larger  than- 
averase  impai:ts  some  Bmall  firms  in 
some  years  might  exist  Therefore,  the 
assessment  included  a  discretionary 
Regulatory  Flexibility  Analysis  in  the 
event  that  an  individual  rule  might 
impose  a  significant  impact  on  a 
substantial  number  of  fcmall  enlilies.  Ihe 
analysis  identified  the  possibilities  of 
reducing  burdens  on  small  firms  ihrough 
the  use  of  (a)  relaxed  sufety  and  efficacy 
standauls  or  (b)  labels  ai:kiiowledging 
unprovon  safety  or  efficacy.  Hovvevin. 
the  analysis  coniiluded  that  there  is  no 
U!j>al  basis  for  any  preferential  w  aiver. 
exemption,  or  tiering  strategy  foi  small 
firms  i;ompa?ible  with  the  public  health 
requirements  of  th«;  Federal  Food.  Drnn 
and  C.jsmetic  Act.  \e\»erfheiess,  to 
avoid  overlooking  any  problems  or 
feasible  possibilities  of  relief  peculiar  to 
this  group  of  products,  the  agency 
invites  public  comment  regarding  any 
substantial  or  significant  economi«- 
impact  that  this  rulemaking  would  have 
on  OTC  stomai.h  acidifier  drug  prudints 
(Comments  regarding  the  economii 
impact  of  this  rulemaking  should  be 
accompanied  by  appropriate 
documentation.  Beca>ite  the  agency  has 
not  previously  invited  specific  coniment 
on  the  economic  impact  of  the  OTC  dng 
review  on  OTC  stomach  acidifier  drug 
products,  a  period  of  120  days  from  the 
date  of  publication  of  this  proposed 
rulemaking  in  the  Federal  Register  will 
be  provided  for  comments  on  this 
subject  to  be  developed  and  submitted. 
The  agency  will  evaluate  any  comments 


and  supporting  data  that  are  received 
and  will  reassess  the  economic  impact 
of  this  rulemaking  in  the  preamble  to  the 
final  rule. 

The  agency  has  determined  that  under 
21  CFR  25.24(  J)(9)  (proposed  in  the 
Federal  Register  of  December  11, 1979 
44  FR  71742)  this  proposal  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  310 

New  drugs. 

Therefore,  undei  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sers.  201  (p) 
502,  505,  701,  52  Stat.  1041-1042  as 
amended,  1050-1053  as  amended,  105&- 
1056  as  amended  by  70  Stat.  919  and  72 
Stat.  948  (21  II.S.C.  321(p).  :j.i2,  355,  371)). 
and  the  Administrative  Proiudure  Act 
(sees.  4,  5,  and  10.  60  Stat.  238  and  243  as 
amended  (5  U.S.C.  5.53,  5.'-.4,  702,  703. 
704)),  and  under  21  CFR  5.11,  it  is 
proposed  that  Subchapter  D  of  Chapter  I 
of  Tide  21  of  the  Code  of  Federal 
Regulations  be  amended  in  Part  310  by 
adding  to  Subpart  E  new  §  310.540,  to 
read  as  follows: 

PART  310—1  AMENDED  I 

§  310.540  Drug  products  containing  active 
ingredients  offered  over-ttie-counter  (OTCt 
for  use  as  stomacti  acidlfiers. 

(a)  Beta'ne  hydrochloride,  glutamic 
a<  id  hydrochloride,  diluted 
hydrochloride  acid,  and  pepsin  have 
Ijeen  present  as  ingredients  in  over-the- 
counter  lOTC)  drug  produc-.ts  for  use  as 
s*'jmach  acidifiers.  Because  of  the  lark 
of  adequate  data  to  establish  the 
effectiveness  of  these  or  any  other 
ingredients  for  use  in  treating 
achiorhjdria  and  hypochlorhvdria.  and 
het-ause  such  conditions  are 
asymptomatic,  any  OTC  drug  product 
containing  ingredients  offered  for  use  as 
a  stomach  acidifer  cannot  be  considered 
generally  recognized  as  safs  and 
effei:live. 

(b)  Any  OTC  drug  product  that  is 
labeled,  represented,  or  promoted  for 
use  as  a  stomach  acidifier  is  regarded  as 
a  new  drug  within  the  meaning  of 
section  201  (p)  of  the  I'ederal  Food.  Dnig. 
and  Cosmetic  Act,  for  which  an 
apppjved  new  drug  application  uhdei 
.section  505  of  the  act  and  Part  314  of  this 
i.hapter  is  required  for  marketing.  In  the 
absence  of  an  approved  new  drug 
application,  such  product  is  also 
misbranded  under  section  502  of  the  act. 

(c)  A  completed  and  signed  "Notice  of 
Claimed  Investigational  Exemption  for  a 
New  Drug"  (Form  FDA-1571)  (OMB 


Approval  No.  0910-0014).  as  set  forth  in 
S  312.1  of  this  chapter,  is  required  to 
cover  clinical  investigations  designed  to 
obtain  evidence  that  any  drug  product 
labeled,  represented,  or  promoted  as  a 
stomach  acidifier  for  OTC  use  is  safe 
and  effective  for  the  purpose  intended. 

(d)  After  the  effective  date  of  the  final 
regulation,  any  such  OTC  drug  product 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
commerce  that  is  not  in  compliance  with 
this  section  is  subject  to  regulatory 
action. 

Interested  persons  may,  on  or  before 
May  15, 1985,  submit  to  the  Dockets 
Management  Branch  (tfFA-305),  Food 
and  Drug  Administration.  Rm.  4-«2.  ,5600 
Fishers  Lane.  Rockville,  MD  208.=i7. 
written  comments,  objections,  or 
requests  for  oral  hearing  before  the 
Commissioner.  A  request  for  an  oral 
hearing  must  specify  points  to  be 
covered  and  time  requested.  The  agency 
has  provided  this  120  day  period 
(instead  of  the  normal  60  days)  bef,aus« 
of  the  number  of  OTC  drug  review 
documents  being  published 
concurrently.  Written  comments  on  the 
agency's  economic  impact  determination 
jnay  be  submitted  on  or  before  May  1.5. 

1985.  Three  copies  of  all  commtnfs. 
objections,  and  requests  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments,  objections, 
and  requests  are  to  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document  and  may 
be  accompanied  by  a  supporting 
memorandum  or  brief.  Comments, 
objections,  and  requests  may  be  seen  in 
the  office  above  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  Any 
scheduled  oral  hearing  will  be 
announced  in  the  Federal  Register 

Interested  persons,  on  or  before 
(anuary  1.5. 1986,  may  also  submit  ic 
writing  new  data  demonstrating  the  - 
safety  and  effectiveness  of  those 
conditions  not  classified  in  Categoiy  1. 
Written  comments  on  the  new  da'a  may 
be  submitted  on  or  before  March  17, 

1986.  These  dates  are  consistent  vvith 
the  time  periods  specified  in  the 
agency's  final  rule  revising  the 
procedural  regulations  for  reviewing  and 
classifying  OTC  drugs,  published  in  the 
Federal  Register  of  September  29, 1981 
(46  FR  47730).  Three  copies  of  all  data 
and  comments  on  the  data  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy,  and  all  data  and 
comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Data  and 
comments  should  be  addressed  to  the 
Dockets  Management  Branch  (HFA-305) 
(address  above).  Received  data  and 
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comments  may  also  be  seen  in  the  office 
above  between  9  a.m.  and  4  p  m.. 
Monday  through  Friday. 

In  establishing  a  final  rule,  the  agency 
will  ordinarily  consider  only  data 
submitted  prior  to  the  closing  of  the 
administrative  record  on  March  17, 1986. 


Data  submitted  after  tho  closing  of  the 
administrative  n>cord  will  be  reviewed' 
by  the  agency  only  after  a  final  rule  is 
published  in  the  Federal  Register  unless 
the  Commissioner  finds  good  cause  has 
been  shown  that  warrants  earlier 
consideration. 


D.Hleit:  Decemt>er  31. 1984. 
Frank  E.  Young. 

Comwir-sioiH'r  nf  Fitod  ariH  Drugs. 
Mar];ai«l  M.  Heckler, 
Si'cri'tary  ofHpullh ami Htumm  Services. 
(FR  Doc.  85-678  Fiieji  1-14-85;  8:4;  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  310 
lOccketNo  BON-03571 

Hair  Grower  and  Hair  Loss  Prevention 
Drug  Products  for  Over-tiie-Counter 
Human  Use 

AGENCV:  Food  and  Drug  Administration. 
ACTION:  Notice  of  propiised  rulemiiking 

summary:  The  Food  and  Drufj 
Adiiiinistralion  (FDA)  is  issuing  a  notice 
of  proposed  rulemaking  that  would 
establish  that  over-the-counter  (OTC) 
hair  grower  and  hair  loss  prevention 
drug  products  for  external  use  are  not 
generally  recognized  as  safe  and 
effective  and  are  misbranded  FDA  is 
issuing  this  notice  of  proposed 
rulemaking  after  considering  the  report 
and  recommendations  of  the  Advisory 
Review  Panel  on  OTC  Miscellaneous 
FA'ernal  Drug  Products  and  public 
comments  on  an  advance  notice  of 
proposed  rulemaking  thai  was  based  on 
those  recommendations.  This  proposal 
is  part  of  the  ongoing  review  of  ()1  C 
drug  products  condticted  \>y  H)A. 
DATES:  Written  comments,  objections,  or 
requests  for  oral  hearing  on  the 
proposed  regulation  before  the 
Commi.ssioner  of  Food  and  fJrugs  by 
Ma>  1.=i.  1985  New  data  by  |,inuary  I.S. 
IWUi.  Comments  on  the  new  ilala  by 
March  ir.  iflSfi.  These  dales  .ire 
(.oiisistent  with  the  time  periods 
sp»'cified  in  the  agency's  revised 
pro*  I'duf.il  regulations  f(»r  reviewing  and 
cla.Asifvir.g  OTC  drugs  (21  CTH  I.'IO  10) 
VVriifcjn  t nmments  on  the  agt  ncy's 
ei:(>uiirr:'f  impac  •  drteimination  fiy  May 
I.'.  1W  I 

ADDRESS:  Wruteti  (omments.  objectiuns. 
11.  iv  ti.iti-  or  requests  for  c"-al  hearmg  to 
thi-  llof  k'ts  Manai^ment  Branch  (IIFA- 
rutf'!  r«u>d  and  Drug  Aiiniinisti.itioii, 
km..  H-bJ.  St.«K)  I'ishers  l^ne.  R«K:kville. 
Ml)  JOH'- 

FOR  FURTHER  INFORMATION  CONTACT: 

VViili.uii  F.  l.ilbcr'.soii.  Center  fur  Drugs 
atu!  Biologies  (IIF\'-i:iO).  Food  .md  Drug 
Adminislr.ition.  5«10  Fishers  l.ane. 
Kockvillr.  MU  Zimr,?.  301-44:1  49«l 
5UPRLEMENTRV  INFORMATION:  in  the 
Federal  Register  o*^  November  7.  tWUi  j45 
JK  ~M^:>\  }l).\  published,  iindei 
§  Xt0.10(a)(B)  (21  CFR  330.ini.i|(b)l.  an 
advance  notice  of  proposed  rulemaking 
that  would  classify  OTC  hair  g'ower 
and  hair  loss  prevention  drug  products 
for  external  use  as  not  gent  rally 
recounized  as  safe  and  effective  and  as 
being  misbranded  and  would  declare 
these  products  to  be  new  drugs  within 
the  meaning  of  section  201  (p)  of  the 


Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.(..  321(p|) .  The  notice 
w.ia  bused  on  the  recimjmer.datjpns  of 
the  Advisory  Review  Pane!  on  OTC 
Miscellaneous  F.xSernal  Drug  Products, 
which  was  the  advisorj'  review  panel 
responsible  for  evaluating  data  on  the 
active  ingredients  in  this  drug  class. 
Interested  persons  were  invited  to 
submit  comments  by  February  5. 1381. 
Reply  comments  in  response  to 
comments  filed  in  the  initial  comment 
period  could  be  submitted  by  March  9. 
1981 

In  accordance  with  §  33O.10(a)(10).  the 
data  and  information  considered  by  the 
Panel  were  put  on  public  display  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration 
(address  above),  after  deletion  of  a 
small  amount  of  trade  secret 
information.  In  response  to  the  advance 
notice  of  proposed  rulemaking.  1 
research  laboratory,  6  drug  marketing 
firms.  2  drug  manufacturers.  3 
physicians.  12  consumers.  2  United 
States  Senators,  and  the  U.S.  Postal 
Service  submittted  comments.  These 
comments  are  on  public  display  in  the 
Do<:kets  Management  Branch. 

In  this  proposed  rule  to  amend  Part 
310  bv  adding  to  Subpart  E  new 
§  310!527  (21  CFR  310.527).  FDA  states 
for  the  first  time  its  position  on  OTC 
hair  grower  and  hair  loss  preventior 
drug  products  for  external  use.  Final 
agency  action  on  this  matter  will  occur 
with  the  publication  at  a  future  dale  of  a 
final  rale  relating  to  OTC!  h-.ir  grower 
and  hair  loss  prevention  drug  products 
for  external  use. 

This  proposal  constitutes  H)A'» 
tentative  adoption  of  the  Panel's 
conclusions  and  recommendations  on 
OTC  hair  grower  and  hair  loss 
prevention  drug  products  for  external 
use.  based  on  the  comments  received 
and  the  agency  s  indepi;ndent 
evaluation  of  the  Panel's  report.  As 
discussed  in  the  final  rule  revising  the 
procedural  reguliitions  for  reviewing  and 
classifying  OTC  dntgs.  FD.A  will  no 
longer  use  the  terms    C^afegory  I" 
(generally  recognized  as  safe  and 
effective  and  not  misbranded). 
"Category  ll"(n(>t  generally  recognized 
as  safe  and  etTectivj-  or  misbranded). 
and  "Category  111"  (available  data  are 
insufficient  t(>  classify  as  safe  and 
effec  live,  and  further  testing  is  required) 
at  the  final  rule  stage,  but  will  use 
instead  the  terms  "numograph 
conditions'"  (old  Category  l|  and 
"nonmonograph  crmdilions"  (old 
Categories  II  and  III).  {See  the  Federal 
Register  of  September  29. 1981:  46  FR 
47730  )  This  document  retains  the 
concepts  of  Categories  I.  II.  and  III  at  the 
proposed  nile  stage. 


In  the  advance  notice  oi  proposed 
rulemaking,  the  agency  stated  that  if  it 
proposed  to  adopt  the  Panel  s 
recommendation  it  would  propose  that 
hair  grower  and  hair  loss  prevention 
drug  products  for  external  use  be 
elimiiiatetl  from  the  OCT  market 
effective  fi  months  after  the  date  of 
publication  of  a  final  rule  in  the  Federal 
Register,  regardless  of  whether  further 
testing  was  undertaken  to  justify  their 
future  use.  Based  on  all  information 
available  to  date,  the  agency  is 
proposing  that  hair  grower  and  hair  loss 
prevention  drug  products  for  external 
use  as  a  class  of  drugs  be  found  to  be 
ineffective.  If  this  proposed  finding  is 
adopted  in  the  final  rule,  the  agency 
advises  that  the  conditions  under  which 
the  drug  products  that  are  subject  to  this 
rule  are  not  generally  recognized  as  safe 
and  effective  and  are  misbranded 
(nonmonograph  conditions)  will  be 
effective  b  months  after  the  date  of 
publication  of  the  final  rule  in  the 
Federal  Register.  On  or  after  that  date, 
no  OTC  drug  products  that  are  subject 
to  the  rule  may  be  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce  unless  they  are  the 
subject  of  an  approved  new  drug 
application  (NDA).  Manufacturers  are 
encouraged  to  comply  voluntarily  with 
the  proposed  rule  at  the  earliest  possible 

I.  The  Agency's  Tentative  Conclusions 
on  the  Comments 

A.  C'Ciwral  Comments  on  Hair  Gixnvcr 
and  Hair  Loss  Prevention  Drug 
PrcHiiH  ts 

1.  Two  comments  agreed  with  the 
Panel's  conclusion  that  all  OTC  hair 
grower  and  hair  loss  prevention  drug 
products  are  not  effective  and  that  they 
should  be  classified  as  Category  II.  The 
comments  stated  that  these  products  are 
worthless  und  that  their  sale  bilks  the 
public  of  large  sums  of  money  each  year, 
and  one  comment  added  that  the 
proposed  rcrgulation  should  be  enacted 
promptly. 

2.  Several  comments  objected  to  the 
Panel's  recommendation  that  all  OTC 
hair  grower  and  hair  loss  prevention 
drug  products  be  classified  as  Category 

II.  The  I  omments  contended  that 
banning  such  products  from  OTC  use  is 
an  infnngemcnt  of  consumers'  freedom 
of  chiiic  n  by  medical  experts  and  the       , 
government.  Some  of  the  comments 
expressed  t  oncern  that  the  ban  will 
interrupt  ongoing  hair  grower  treatment 
programs  which  consumers  are  satisfied 
with.  The  comments  urged  that,  because 
huir  grower  ingredients  are  not  harmful, 
consumers  should  be  allowed  to  decide 
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whether  they  want  to  use  these 
products. 

FDA's  statutory  maniLife  includes 
protection  and  promotion  of  the  public 
health  by  ensuring  that  drugs  are  not 
only  safe  hut  also  effective  for  their 
intended  use.  The  Conmissioner's 
Decision  on  the  Status  of  Laetrile, 
published  in  the  Federal  Register  of 
August  5. 1977  (42  FR  J9r6fl).  expresses 
the  agency's  position  on  freedom  of 
choice  with  respect  to  ensuring  that 
drugs  are  not  only  safe,  but  also 
effective.  That  statement  reads  in  part 
as  follows: 

In  passing  the  1962  Amendments  to  the 
act — the  Hmendments  that  require  that  a  drug 
be  proved  effective  befoic  i(  may  be 
marketed — Congress  indicated  its 
cnnclLsions  that  the  absolute  freedom  to 
choose  an  ineffective  dr.<g  was  properly 
surrendered  in  exchange  for  the  freedom  from 
the  danger  to  each  person's  health  and  well- 
being  from  the  sale  and  use  of  worthless 
drugs  "   ■   *.  To  the  extent  that  <iny  freedom 
has  been  surrendered  by  the  passage  of  the 
legislation  which  bans  from  the  marketplace 
drugs  that  have  not  t>een  proven  to  be 
effective,  that  surrender  Was  a  rational 
derision  which  has  resulted  in  the 
achievement  of  a  greater  freedom  from  the 
dangers  to  health  and  w^^lfare  represented  by 
such  drugs.  I 

Hair  grower  treatmi^nt  programs  will 
not  be  interrupted  pursuant  to 
publication  of  this  proposed  rule; 
however.  OTC  drug  pfoducts  that  are 
subject  to  this  rulemaking,  and  that  are 
not  the  subject  of  an  ajpproved  NDA, 
will  have  to  comply  with  the  final  rule. 
In  the  absence  of  dalaj  demonstrating 
that  the  ingredi-'nls  present  in  OTC  hair 
grower  and  hair  loss  Orevention  drug 
products  are  generally  recognized  as 
safe  and  effective,  ibepe  ingredients 
cannot  be  included  in  (an  OTC  drug 
monogr.iph  After  the  effective  date  of 
the  final  reg'ilation.  aiky  Stir.h  OTC  drug 
product  init!,il!y  introduced  or  initi.!lly 
delivered  for  infrodm,  ion  into  interstate 
commerce  th.Jt  ir.  not  i  n  compliance  with 
this  regulation  will  be  subject  to 
regulatory  action. 

3.  While  supporting  the  prosecution  of 
thosi^  parties  who  mislead  the  public 
with  allegedly  outrageous  claims  such 
as  those  made  by  some  mail  order 
houses,  one  comment  Inpposed  the 
Panel's  recommendation  for  Cate«!oiy  II 
classification  of  OTC  hair  grower  and 
hair  loss  prevention  drug  products, 
stating  that  such  a  claBsificution  would 
impose  an  economic  hardship  on 
legitimate  businesses  and  suppliers.  The 
-comment  further  stated  that  the 
company  submitting  the  comment  does 
not  have  the  resources  to  conduct  a 
double-blind  study  on  the  effectiveness 
of  its  drug  products,  which  have 
"properties"  similar  to  the  ingredients 


reviewed  by  the  Panel,  and  that  even  if 
double-blind  studies  were  to  prove  that 
its  products  were  no  more  effective  than 
a  placebo,  it  can  point  to  hundreds  of 
heads  of  healthier,  fuller  hair  and  a  large 
number  of  satisfied  customers.  The 
comment  stated  that  it  believed  that  the 
burden  of  proof  for  safety  and 
effectiveness  should  be  borne  by  FDA, 
rather  than  businesses,  and  requested 
FDA  to  examine  closely  the  need  for 
and  the  equity  of  a  proposed  rule. 

Under  the  statutory  scheme 
established  by  Congress  an  OTC  drug 
may  not  legally  be  marketed  unless  it  is 
generally  recognized  as  safe  and 
effective  by  qualified  experts  and  has 
been  marketed  to  a  materia!  extent  and 
for  a  matoriHl  time  (21  U.S.C.  321(p)),  or 
is  the  subject  of  an  approved  new  drug 
application  [?A  U.S.C.  35.5),  and  is  not 
adulterated  or  misbranded  (21  U.S.C. 
3r>l,  352).  Those  persons  marketing  OTC 
drugs  have  an  obligation  to  comply  with 
the  law. 

In  order  to  ensure  that  only  safe  and 
effective  OTC  drugs  are  marketed,  FDA 
began  this  ongoing  review  of  OTC  drug 
ingredients  in  1972.  Under  the 
regulations  establishing  the  procedures 
for  classifying  OTC  drugs  as  generally 
recognized  as  safe  and  effective  and  not 
misbranded,  the  agency  has  requested 
interested  persons  to  submit  data  and 
information  pertinent  to  the  designated 
categories  of  OTC  drugs  (21  CFR 
330.10a(a](2)).  Calls  for  data  on  hair 
grower  produt:ts  were  published  in  the 
Federal  Register  of  November  16,  1973 
(.38  ¥R  31697)  and  August  27,  1975  (40  FR 
38179).  Interested  persons  had  an 
opportunity  to  submit  data  and 
information  after  publication  of  the 
advance  notice  of  proposed  rulemaking 
and  agiiin  have  such  .in  opportunity 
after  piibiiralion  of  this  proposed  rule 
(21  CFR  3.'}n.lO(a)  (6)  and  (7)j.  The 
agency  makes  its  determindtions  with 
respect  to  ingredients  in  each  OTC  drug 
njlem.iking  proceeding  '.in  the  basis  of 
the  d.ita  and  information  in  the 
administrative  reco.rd  for  'bat 
rulem.iking  (21  CFR  i.30.10(y)(10)). 
Standards  for  effectiveness  are  detailed 
in  §  330.10(a)(4){ii).  and  include  a    • 
requirement  for  controlled  clinical 
investigations.  Isolated  case  reports, 
random  experience,  and  reports  lacking 
the  details  that  permit  scientific 
evaluation  are  not  considered  adequate 
to  eslabliiih  effectiveness.  General 
recognition  of  effectiveness  is  ordinarily 
based  upon  publishod  studies Vvhich 
may  be  corroborated  by  unpublished 
studies  and  other  data.  If  there  are  no 
controlled  studies,  an  explanation  as  to 
why  such  studies  are  not  considered 
necessary  must  be  provided.  Anecdotal 
evidence  is  not  sufficient  to  demonstrate 


general  recognition  among  experts  of  a 
drug's  safety  and  effectiveness.  See.  e.g.. 
Weinberger  v.  Hynson.  Westnott  and 
Dunning.  Inc..  412  U.S.  609.  629  (1973). 

The  comment  has  failed  to  provide 
any  data  in  accordance  with  the 
procedures  described  above,  and  its 
anecdotal  evidence  of  "hundreds  of 
heads  of  healthier,  fuller  hair  and  a  large 
number  of  satisfied  customers"  is 
insufficient  to  meet  the  burden  of  proof 
established  by  law  to  demonstrate  that 
the  products  at  issue  are  generally 
recognized  as  safe  and  effective  hair 
grower  of  hair  loss  prevention  drug 
products  for  OTC  use. 

FDA  has  closely  examined  the  need 
for  and  equity  of  the  proposed  rule.  The 
need  for  the  OTC  drug  review 
proceedings  was  described  in  detail  in 
the  Federal  Register  notices  establishing 
the  applicable  procedures.  (See  the 
Federal  Register  of  January  5. 1972  (37 
FR  85)  and  of  May  11, 1972  (37  FR  9464).) 
Although  the  comment  argued  that 
similar  ingredients  were  reviewed  by 
the  Panel  and  that  its  firm  does  not  have 
the  resources  to  conduct  a  double-blind 
study  for  effectiveness,  the  agency 
cannot  accept  the  comment's  argument 
as  a  valid  reason  to  waive  standard 
procedures.  FDA  has  a  statutory 
mandate  to  assure  that  all  OTC  drug 
products  are  safe  and  effective  for  their  • 
intended  use.  Special  economic 
concerns  of  individual  firms  cannot 
override  the  agency's  charge  to  carry  out 
the  public  health  requirements  of  the 
statute. 

4.  One  comment,  which  cited  several 
references,  urged  that  FDA  postpone 
indefinitely  any  action  on  the 
recommended  Category  II  classification 
of  hair  grower  and  hair  loss  prevention 
drug  products  until  current  products  and 
techniques  have  been  thoroughly 
researched  and  investigated  (Refs.  1 
through  9).  Urging  that  FDA  abandon  its 
current  data  base  on  hair  grower  druj> 
products  on  the  basis  that  it  is  "outdiited 
andTnsuffi«;ient,"  the  comment 
recorfimended  that  H)A  reclassify  only 
those  active  ingredients  that  have  be^n 
researched,  and  allow  the  free 
enterprise  system  to  promote  further 
research  and  development  of  hair 
grower  products.  The  comment 
discussed  what  it  considered  to  be  the 
seven  most  important  causes  of  hair 
depletion  and  the  six  principal  methods 
of  treating  male  pattern  baldness: 
massage,  vitamins,  hormones,  high 
frequency  electrical  units,  cosmetics, 
and  galvanic  stimulation.  The  comment 
stated  that  a  system  that  combines 
current  techniques  with  biotin  therapy 
will  have  the  best  success  rate  in 
treating  hair  loss  and  stimi^lating  hair 
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regrowth.  Another  comment  contained  a 
consumer's  testimoniHl  on  the  use  of  hot 
water  packs  applied  to  the  scalp  to  stop 
the  balding  process. 

The  references  cited  by  one  comment 
included  general  descriptions  uf  the  hair 
growth  process,  possible  causes  of  hifh 
loss,  the  use  of  electricity  to  stimulalfr~^ 
the  scalp  and  also  bone  growth,  and^e 
processes  of  hair  transplanting, 
implanting,  and  weaving  (Refs.  1  through 
8).  The  references  also  contained 
general  descriptions  of  the  use  of 
germicides  to  arrest  male  pattern 
baldness,  topical  and  oral  estrogen 
therapy  for  hair  loss  in  women,  and  the 
use  of  oral  ferrous  gluconate  in  iron- 
deficient  persons  with  hair  loss  (Refs.  1 
and  7).  Another  article  dealt  with  the 
possible  role  of  alcohol  ingestion  in 
promoting  hair  growth  (Ref  9). 

This  rulemaking  proceeding  addresses 
OTC  drug  products  for  extcrniil  use  as 
hair  growers  or  for  hair  loss  prevention. 
Thus,  the  following  products  or  methods 
discussed  by  the  comments  are  not 
included  in  this  rulemaking:  oral 
estrogen  therapy,  oral  ferrous  gluconate 
alcohol  ingestion,  cosmetics,  hot  water 
packs,  massage,  high-frequency 
electrical  units,  galvanic  stimulation, 
hair  transplanting,  hair  weaving,  and 
hair  implanting. 

None  of  the  references  p.'ovided  data 
to  show  that  germicides  or  topical 
estrogens  are  effective  as  hair  growers 
or  for  hair  loss  prevention.  The  use  of 
biofin  as  an  OTC  hair  grower  is 
discussed  in  comment  12  below,  and 
topical  estrogen  use  is  further  discussed 
in  comment  10  below. 

The  agency  will  not  delay  its  OTC 
drug  rulemaking  proceedings  to  allow 
additional  time  for  further  research.  In 
accordance  with  agency  regulations, 
additional  information  or  data  on  OlC 
hair  grower  or  hair  loss  prevention  drug 
ingredients  may  be  submitted  following 
the  publication  of  this  proposed  rule  (21 
CFR  .3.30.10(a)(7))  or  in  accordance  with 
the  NDA  procedures  (21  CFR  Part.  314). 
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5.  One  comment  reserved  the  right  to 
/contest  the  legality  of  any  rulemaking  as 

applicable  to  its  biotin-containing  hair 
preparations,  which  are  available  only 
to  consumers  enrolled  in  a  professional 
treatment  program  for  the  coptrol  and 
prevention  of  hair  loss.  The  comment 
contended  that  these  preprations  are  not 
subject  to  classification  under  the  OTC 
drug  review  program. 

This  rulemaking  applies  to  all  drug 
products  offered  OTC,  i.e..  without 
prescriptu  n,  for  external  use  as  hair 
growers  oi  for  hair  loss  prevention. 
Criteria  for  limitation  to  prescription  use 
are  set  forth  in  21  U.S.C.  353.  By  law, 
prescription  drug  product  labels  must 
bear  the  statement.  "Caution:  Federal 
law  prohibits  dispensing  without 
prescription  "  (21  U.S.C.  353(b)(4))  prior 
to  dispensing. 

The  comment  submitted  no  evidence 
to  show  that  the  firm's  product  is 
available  by  prescription  only.  Nor  is 
there  evidence  that  this  product 
appropriately  would  be  limited  to 
prescription  use.  The  comment 
submitted  a  product  brochure  containing 
guidelines  for  the  proper  utilization  of  its 
preparations:  a  cream,  a  lotion,  and  a 
shampoo.  Fhe  brochure  states  that  the 
preparations  are  primarily  directed 
toward  the  control  of  excessive  hair  loss 
and  the  stimulation  ot  regrowth  of  hair 
where  the  follicles  are  still  viable.  The 
brochure  also  states  that  all  dispensers 
of  the  preparations  have  been  trained  in 
the  parent  clinic,  and  that  no  person 
may  avail  himself  of  the  treatment 
without  first  being  examined  by  a 
trained  doctor  or  technician  thproughly 
indoctrin^^ted  in  the  fundamental 
concepts  of  using  the  preparations. 
However,  the  comment  did  not  submit 
any  labels  for  the  preparations.  At  this 
time  the  agency  is  unable  to  determine 
whether  the  proposed  regulation  is  or  is 
not  applicable  to  the  preparations 
referred  to  by  the  comment.  Further 
di.scussion  of  biotin  as  an  OTC  hair 
grower  drug  ingredient  appears  in 
comment  12  below. 

6.  One  comment  contended  that  the 
advance  notice  of  proposed  rulemaking 
on  OTC  hair  grower  and  hair  loss 
prevention  drug  products  went  beyond 
its  intended  scope  in  recommending 
Category  II  status  for  all  OTC  drug 
products  offered  for  use  as  hair  growers 
or  for  hair  loss  prevention,  including 
ingredients  of  products  that  were  not 
submitted  to  the  OTC  drug  review.  For 
this  reason,  the  comment  argued  that  the 
procedural  requirements  of  section  553 


of  the  Administrative  Procedure  Act 
(APA)  were  violated. 

The  APA.  in  5  U.S.C.  553,  requires  that 
a  published  notice  of  proposed 
rulemaking  include  the  terms  or 
substance  of  the  proposed  rule  or  a 
description  of  the  subjects  and  issues 
involved.  Interested  persons  must  then 
be  given  an  opportunity  to  comment  on 
the  proposal.  The  rulemaking  on  OTC 
hair  grower  and  hair  loss  prevention 
drug  products  not  only  meets  the  APA 
requirements,  but  affords  interested 
persons  more  notice  and  a  greater 
opportunity  to  participate  in  the 
rulemaking  process  than  the  APA 
requires. 

There  has  been  clear  public  notice 
that  the  OTC  hair  grower  and  hair  loss 
prevention  drug  products  rulemaking 
will  apply  to  each  product  within  the 
drug  category,  whether  or  not  a 
submission  has  been  made  for  each 
product.  The  original  notice  requesting    « 
data  and  information  for  all 
miscellaneous  external  OTC  drugs 
(specifically  including  hair  growers) 
pointed  out  that  the  submission  of  data 
was  entirely  voluntary.  However,  the 
notice  also  stateoThat  "the  monographs 
resulting  from  the  (7^  drug  review  will, 
pursuant  to  (§  330.10).  be  regarded  by 
the  Food  and  Drug  Administration  as 
fully  applicable  to  every  OTC  drug 
regardless  whether  any  such  submission 
has  been  made  for  a  particular  product. 
See  Weinberger  v.  Bentex 
Pharmaceuticals.  Inc.,  412  U.S.  645 
(1973);  Warner-Lambert  Company  v. 
Federal  Trade  Commission.  361  F.  Supp. 
948  (D.D.C.  1973):  and  United  States  v. 
CoUTrol  80  Medicated.  CCH  F.D.  Cosm. 
I..  Rep.,  Para  40.837  (N.D.  Ga.  1973). " 
(S(e  the  Federal  Register  of  November 
16. 1973:  38  FR  31697.)  A  subsequent  call 
for  data,  giving  interested  persons 
another  opportunity  to  submit 
information  on  miscellaneous  external 
OTC  drug  products,  including  hair 
growers,  was  published  in  the  Federal 
Register  of  August  27, 1975  (40  FR 
38179).  That  notice  repeated  the 
statement  describing  the  scope  of  the   • 
monographs  and  provided  another 
opportunity  to  submit  data  to  the  panel 
"because  any  OTC  drug  product 
containing  an  active  ingredient  not 
listed  in  the  appropriate  monograph  will 
be  considered  misbranded  or  a  new 
drug  requiring  a  new  drug  application."' 

As  the  comment  observed,  the 
advance  notice  of  proposed  rulemaking 
published  in  the  Federal  Register  of 
November  7, 1980  (45  FR  73960)  stated 
that  the  rule  under  consideration  would 
apply  to  any  OTC  drug  product  labeled, 
represented,  or  promoted  for  external 
use  as  a  hair  grower  or  hair  loss 
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prevention  agent.  Under  §  330.10(a)(6) 
any  interested  person  was  given  90  days 
to  comment  on  the  advance  notice.  This 
tentative  final  order  is  a  proposed  r\i]e, 
which  again  makes  it  clear  that  the  final 
rule  wotild  cover  all  OTC  hair  grower  or 
hair  loss  prevention  drug  products  for 
external  use  (see  proposed  §  310.527 
below).  Under  §  330.tO(a)(7)  interested 
persons  may  file  comments  or  objections 
and  hearing  requests  ort" this  proposal 
within  6<1  days.  Within  12  months  after 
publii.aticn  of  this  proposed  rule, 
interested  persons  may  file  new  data; 
comments  on  the  new  data  may  be  filed 
within  60  days  after  that  12  month 
period. 

Thus,  any  interested  person  will  have 
had  several  notices  of  the  scope  of  the 
final  rule  and  will  have  had  sevei^al 
opportunities  to  submit  data  and 
information  on  any  hair  grower  or  hair 
loss  prevention  ingredient.  There  is  no 
violation  of  the  APA's  procedural 
requirements  in  this  rulemaking. 

B.  Comriants  on  Haif  Grower  and  Hair 
Loss  Prevention  hvji^dients 

7.  One  comment  described  a  proposed 
pilot  study  of  the  effectiveness  of  an 
undisclosed  ingredient  derived  from 
plant  sources  as  a  hair  grower  and 
requested  that  the  ingredient  be  placed 
in  Category  III  pendihg  the  outcome  of 
this  study.  The  comment  provided 
general  information  about  studies  on  the 
safely  of  the  ingredient  in  animals  and 
human  subjects  and  concluded  that  no 
safety  problems  were  observed. 

Bec.iuse  the  name  of  the  ingredient 
was  not  provided,  the  agency  is  unable 
to  fully  assess  it  or  to  determine 
whether  or  not  it  is  a  new  drug  as 
defined  in  section  201  (p)  of  the  act  (21 
U.S.C.  321(p)).  The  comment  did  not 
provide  adequate da(a  for  FDA  to  reach 
any  conclusion  on  the  s.jfcty  of  the 
ingredient  to  be  studied.  Data  on  the 
number  of  tost  animals  used  and  their 
body  weight,  and  the  oral  LDso  levels,  as 
well  as  raw  data,  were  lacking.  Before 
proceeding  to  a  limited  human  trial  or 
pilot  study,  further  afiinial  toxicity 
studies  shivild  be  conducted.  Tests  on 
the  ingrcviient's  topical  irritancy  and 
topical  and  s.v  stemic  sensitivity  in 
humans  (eg.,  the  Dr*jize  test)  then  need 
to  be  conducted.  Although  the  comment 
described  use  of  the  jngre'iient  by 
subjects  in  many  countries,  no  specific 
information  on  its  use  was  provided.  For 
example,  data  were  lacking  on  the 
frequency  of  topical  application  and 
duration  of  use  of  the  ingredient  in 
human  subjects,  as  Well  as  on  the 
method  and  frequency  of  observation  of 
the  subjects  after  testing  was  begun.  If 
the  duration  of  use  of  the  ingredient  is 
not  short-term,  chronic  toxicity  data  also 


need  to  be  obtained.  The  number  of 
subjects — three — in  the  proposed  pilot 
study  is  not  sufficient  to  demonstrate 
statistically  significant  results. 

The  agency's  detailed  comments  and 
evaluations  on  the  information 
submitted  are  on  file  with  the  Dockets 
Management  Branch  (Ref.  1).  Because 
the  d.ita  and  information  provided  by 
the  comment  were  inadequate,  and  the 
ingredient  is  unknown,  the  agency 
cannot  classify  it  at  this  time.  Further, 
the  asjercy's  letter  to  the  commenter 
seeking  additional  information  (Ref.  1} 
was  returned  to  P'DA,  marked  "moved 
left  no  address."  The  undisclosed 
ingredient  would  be  considered  a 
"nonmono)?raph  condition"  at  tlie  time 
that  the  final  regulgtio^  becomes 
effective. 

Reference  . 
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8.  Two  comments  advocated  the  use 
of  orally  ingested  vitamin  and  mineral 
supplements  to  produce  hair  growth. 
One  comment  submitted  information  on 
a  hair  grower  program  that  includes  the 
use  of  oral  vitamin  ond  mineral 
supplements  with  the  topical  application 
of  products  containing  certain  B- 
vitamins  (biotin,  inositol,  choline, 
pyridoxine.  and  niacin):  amino  acids 
(cystine,  cyst'iine,  and  methionine); 
nucleic  acids;  jojoba  oil;  and 
aminobenzoic  acid  (formerly  paru- 
aminobenzoic  acid). 

The  Panel's  recommendations  on  OTC 
hair  grower  and  hair  loss  prevention 
drug  products  addressed  only  active 
ingredients  for  external  use  (topical 
application).  The  Panel  classified  the 
topical  use  of  vitamins  and  amino  acids 
as  Category  II  (45  PR  73957).  The 
comments  did  not  submit  any  data  on 
the  safe  and  effective  use  of  B-vitamins, 
amino  acids,  jojoba  oil,  aminobenzoic 
acid,  or  nucleic  acids  for  topical  use  as 
OTC  hair  growers  or  for  hair  loss    1 
prevention.  The  agency  is  net  aware  of 
any  data  that  demonstrate  thi.'  safety 
and  effectiveness  of  any  of  these 
ingredients  for  topical  hair  grower  or 
hair  loss  prevention  use;  therefore,  the 
agency  is  proposing  these  ingredients  as 
Category  II. 

Orally  ingested  vitamins  and  minerals 
are  not  considered  within  the  purview  of 
this  rulemaking,  which  covers  only 
products  for  external  use.  Although 
orally  ingested  vitamins  and  minerals 
are  normally  considered  foods  subject  to 
the  misbranding  provisions  of  section 
403  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  343).  the 


intended  use  of  a  product  determines 
whether  it  is  a  "drug,"  a  "food,"  or  both. 
This  intended  use  may  be  inferred  from 
the  product's  labeling,  promotional 
material,  advertising,  and  any  other 
relevant  fisctor.  See,  e.g..  National 
Nutritional  Foods  Ass'n  v.  Mathews.  557 
F.  2d  325,  334  (2d  Cir.  1977).  An  orally 
ingested  product  intended  for  dnig  use 
must  be  either  generally  recognized  as 
safe  and  effective  (21  U.S.C.  321  (pj)  or 
the  subject  of  an  appr»ved  new  drug 
application  (21  U.S.C.  355)  and  mav  not 
be  misbranded  (21  U.S.C.  352).  Because 
no  data  were  submitted  regarding  the 
use  of  orally  ingested  vitamins  and 
minerals  as  hair  growers  or  for  hair  loss 
prevention,  the  agency  is  una!)!e  to 
address  this  mutter  further  at  iHLs  lime. 

9.  One  comment  noted  th.il,  atjthe 
dosage  necessary  to  produce  significant 
hair  growth,  the  topical  use  of  the — 
female  hormone  estrogen  produced 
female  characteristics  in  males.  These 
included  breast  enlargement,  diminished 
growth  of  body  and  facial  hair,  and  the 
appearance  of  a  subcut.ineous  layer  of 
fat.  The  comment  concluded  th.it 
treatments  involving  the  use  of  topical 
hormones  for  hair  growth  necessitate  a 
doctor's  supervision  and  are  not  a  viable 
alternative  for  the  genefal  public. 

The  agency  agrees  with  the  com.ment. 
The  Panel  discussed  the  side  effects  of 
topical  est.'-ogens  and  recommended  a 
limit  on  the  daily  dosage  of  estradiol 
that  would  be  safe  for  OTC  use  (45  FR 
73958).  TTie  agency  acknowledges  that 
female  characferislics  have  been 
produced  in  males  usi.ng  topical 
estrogens  and  finds  that  a  product 
causing  the  side  effects  described  by  the 
comment  is  not  suitable  for  OTC  use. 
Further  discussion  of  the  use  of  topical 
estrogens  as  OTC  hair  growers  is 
presented  in  com.ment  10  below. 

10.  One  comment  noted  that  the  dos(r 
of  estradiol  classified  by  the  Panel  as 
ineffective  was  not  specified  in  the 
listing  of  Category  II  active  ingredients 
at  45  PR  739.58.  The  comment  requested 
that  the  dose  be  included  in  the  listirg  to 
avoid  confusion  with  larger  doses  th.if 
are  used  by  clinicians  and  medical 
investigators  and  that  may  have  an 
effect  on  hair  growth. 

The  list  of  Category  II  ingredients  at 
45  P'R  73958  is  only  a  summary  list.  Tlie 
paragraph  preceding  the  list  states  that 
the  Panel  classified  these  hair  grower 
and  hair  loss  prevention  ingredients  as 
not  generally  recognized  as  effecti\e  for 
OTC  use.  The  Panel  subsequently 
discussed  the  topical  use  of  estrogens 
and  estradiol  as  hair  growers  and 
determined  that  the  maximum  daily 
dose  of  estradiol  that  is  safe  for  OTC 
use  is  5.5  micrograms  per  day  (^g/day) 
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(i.e..  666  International  Units  per  day  (lU/ 
day)).  (See  45  FR  73958  and  73959) 
However,  doses  of  estradiol  that  are 
safe  for  OTC  use  were  not  found  by  the 
Panel  to  be  effective.  Although  higher 
doses  of  estradiol  are  reported  to  have 
been  used  by  clinicians  and  medical 
investigators,  no  data  were  presented  to 
establish  general  recognition  of  safety  or 
effectiveness  for  OTC  use.  The  agency 
finds  no  reason  to  state  a  concentration 
for  estradiol  in  the  summary  list  because- 
estradiol  is  not  considered  as  safe  and 
effective  for  OTC  use  at  any 
concentration. 

11.  One  comment  complained  thut 
data  and  information  on  a  hair  grower 
drug  product  that  had  been  submitted  to 
the  agency  as  part  of  the  Drug  Efficacy 
Study  Implementation  (DESI)  review 
were  not  made  available  to  the  Panel, 
and  therefore  that  the  following 
statement  in  recommended  §  310.527  is 
untrue:  "Data  or  any  other  ingredient 
intended  for  use  as  a  hair  grower'or  for 
hair  loss  prevention  in  OTC  drug 
products  have  not  been  submitted  to  the 
Food  and  Drug  Administration  for 
review  for  safety  and  effectiveness." 
The  comment  also  expressed  concern 
that,  if  the  agency  adopted  the  Panel's 
recommendation  for  Category  II  status 
of  all  OTC  hair  grower  drug  products, 
the  approved  NDA  for  this  hair  grower 
drug  product  would  be  revoked,  thereby 
denying  the  manufacturer  the  right  to  a 
hearing  under  the  DESI  proceedings. 

The  drug  product  referred  to  by  the 
comment  consists  of  two  topically 
applied  preparations:  an  aqueous 
solution  of  sulfanilamide  0.25  percent 
(Formula  A)  and  an  aqueous  solution  of 
lanolin  1.5  percent  (Formula  B).  This 
product  has  been  the  subject  of  an  NDA 
that  was  appro.ved  for  safety  on 
February  26. 1946.  It  was  reviewed  for 
effectiveness  by  the  National  Academy 
of  Sciences-National  Research  Council 
(NAS-NRC)  under  FDAs  DESI  review 
and  was  subsequently  classified  by  FDA 
as  "possibly  effective."  (See  the  Federal 
Register  announcement.  "Certain 
Sulfonamide-Containing  Preparations 
for  Topical.  Ophthalmic,  or  Otic  Use." 
published  on  September  25. 1970:  35  FR 
14954.)  The  agency  later  issued  a  notice 
of  opportunity  for  hearing  in  which  the 
"possibly  effective"  indications  were 
reclassified  to  "lacking  substantial 
evidence  of  effectiveness"  because  no 
new  data  on  effectiveness  had  been 
submitted  within  the  period  provided. 
(See  the  Federal  Register  of  February  12. 
1972:  37  FR  3196.) 

The  call  for  data  for  OTC 
miscellaneous  external  drujg  products 
(including  hair  grower  and'hair  loss 
preventiqii  drug  products)  was 


published  in  the  Federal  Register  of 
November  18. 1973  (38  FR  31697).  after 
the  agency  had  announced  in  the 
Federal  Register  that  the  preparations 
containing  sulfanilamide  and  lanolin, 
respectively,  lacked  substantial 
evidence  of  effectiveness.  In  response  to 
the  call  for  data,  informationi  on  lanolin 
was  submitted;  the  Panel  concluded  that 
there  is  no  evidence  to  show  that  lanolin 
has  an  effect  on  hair  growth  (45  FR 
73958). 

In  the  Federal  Register  of  /^pril  28. 
1981  (46  FR  23811).  the  agency 
announced  a  denial  of  hearing  and 
withdrawal  of  approval  of  the  NDA  for 
the  preparations  in  the  DESI  review 
proceeding.  In  that  announcement,  the 
agency  extensively  discussed  the 
submitted  data  and  information  on  the 
two  preparations  and  concluded  that 
there  was  a  lack  of  substantial  evidence 
that  they  have  the  effect  represented 
under  the  conditions  of  use  prescribed, 
recommended,  or  suggested  in  the 
labeling.  The  labeling  contains  the 
claims  that  the  product  softens  the 
scalp,  removes  dandruff  scales,  and  aids 
the  scalp  and  hair.  It  is  implied  in 
advertisements  for  the  product  that  it 
offers  the  user  the  expectation  of 
diminished  hair  loss,  hair  regrowth  in 
cases  of  baldness,  and  alleviation  of 
dandruff.  After  considering  all  of  the 
material  submitted,  the  agency 
concluded  that  there  was  no  genuine 
and  substantial  issue  of  fact  requiring  a 
hearing,  and  that  the  legal  objections 
raised  were  without  merit. 

The  comment  submitted  to  this 
rulemaking  provided  no  new  data  or 
information  for  the  agency  to  consider 
with  respect  to  the  Panel's  conclusion  on 
lanolin  or  the  agency's  conclusion 
previously  reached  through  the  DESI 
review  on  the  two  preparations.  Based 
on  the  Panel's  recommendation  and  on 
the  agency's  analysis  set  forth  in  the 
Federal  Register  at  April  28. 1981  (46  FR 
23811),  the  agency  proposes  that 
sulfanilamide  and  lanolin  be  classified 
in  this  tentative  final  regulation  as 
Category  U  for  use  as  OTC  hair  growers 
or  for  hair  loss  prevention. 

The  concerns  expressed  by  the 
comment  (i.e..  denying  the  right  to  a 
hearing  and  possible  revocation  of  the 
product's  NDA)  have  already  been 
addressed  by  the  agency  in  the  DESI 
review  proceeding  and  need  not  be 
addressed  in  this  rulemaking.  The 
agency  points  out  that  the  comment  to 
this  rulemaking  was  submitted  before 
the  April  28. 1981  Federal  Register 
announcement  was  published. 

The  statement  in  }  310.527,  "Data  on 
any  other  ingredient  intended  for  use  as 
a  hair  grower  *  *  *  have  not  been 


submitted  to  the  Food  and  Drug   • 
Administration  for  review.*  *  *,"  was 
intended  by  the  Panel  to  refer  to  data 
submitted  to  the  agency's  OTC  drug 
review,  pursuant  to  the  call-for-data 
notice  for  OTC  miscellaneous  external 
drug  products.  Because  this  statement  is 
not  a  necessary  part  of  the  regulation,  it 
is  not  being  included  in  this  tentative 
final  regulation. 

12.  Four  comments  submitted  data 
and  information  to  support  their 
contention  that  topically  applied  biotin, 
a  B-vitamin.  is  an  effective  OTC  hair 
grower  and  hair  loss  prevention 
ingredient.  One  comment  opposed  the 
marketing  of  biotin-containing  products 
as  hair  growers  and  described  them  as 
frauds,  stating  that  these  products  were 
the  subject  of  an  April  1980  Florida  court 
case  involving  the  U.S.  Postal  Service. 
Of  the  comments  supporting  Category  I 
status  of  biotin.  one  comment  requested 
that  further  action  on  the  advance  notice 
of  proposed  rulemaking  be  delayed  until 
the  results  of  a  double-blind  study  have 
been  submitted.  One  comment 
submitted  10  volumes  of  data  and 
information  from  a  "retrospective"  study 
in  support  of  the  safety  and 
effectiveness  of  biotin  0.005  to  0.1 
percent,  which  included  log  books, 
records  on  patients,  photographs,  and 
data  summaries  (Ref.  1)  and  a 
supplement  to  the  data  (Ref.  2).  Another 
comment  suggested  that  a  prospective 
controlled  study  be  conducted  to  show 
whether  biotin-containing  products  are 
effective  for  this  use  because  the  quality 
of  the  photographs  in  the  data  submitted 
prevented  any  conclusions  from  being 
reached. 

The  agency  is  aware  that  the  mail- 
order sale  of  a  biotin  hair  grower 
product  was  halted  as  the  outcome  of  an 
administrative  proceeding  completed  in 
1980  by  the  U.S.  Postal  Service.  Actions 
taken  by  the  U.S.  Postal  Service, 
however,  are  separate  from  actions     '' 
taken  under  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  In  addition,  data  and 
information  not  available  in  1980  may 
now  be  available  for  submission  to 
FDA. 

The  comments  provided  information 
that  included  brochures  on  biotin 
products,  a  description  and  a  copy  of  an 
article  by  Settel  (Ref.  3),  and  a  statement 
from  a  consumer  on  the  effectiveness  of 
biotin  as  a  hair  grower.  A  reference  on 
dihydrotestosterone-A.  cited  by  one 
comment,  could  not  be  obtained  either 
from  libraries  or  from  the  comment 
source  (Ref.  4).  The  product Ijrochure 
and  the  article  by  Settel  provided  no 
data  for  the  agency  to  review  on  biotin's 
safety  and  effectiveness.  In  addition, 
statements  from  consumers  cannot  be 
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consiilnii^d  as  adcqujtfe  prouf  uf 
offectivent'ss  or  safi'ty. 

The  submitted  study  (Ref.  1)  was  nof 
controllttd  and  (herefofe  is  inddetjuate. 
The  agency  agrees  with  the  comment 
that  the  photographs  included  in  these 
data  pnn.int  any  coik. fusions  from  being 
reached;  tlie  photographs  display  such 
variability  in  technique  that  they 
provide  inadequate  data  for  assessment. 
Other  data  were  also  irwdf^quate: 
questionable  methods  of  evnluating  hair 
root  viability,  the  use  of  untrained 
observers,  and  the  use  of  drugs  in 
addition  to  biotin  in  the  course  of 
treatment  preclude  reliance  oq  those 
studies. 

The  agency  agi-ecs  with  the  coment 
that  a  prospective  controlled  study  on 
biotin  is  the  preferred  approach  to  s!udy 
design.  The  fluency's  detaib*d  comments 
and  evaluations  on  the  data  submitted 
are  on  tiie  in  the  Doilftfs  Management 
Branch  (fl.-f.i). 

The  comment's  request  to  delay  action 
on  the  advance  notii:e  of  proposed 
rulemaking  was  made  In  Der.omher  1:<H0. 
Since  that  time  the  person  who  made  the 
comment  has  submitted  no  n<>w  data  or 
information.  The  agency  will  not  delay 
its  OTC  drug  rulemaking  proceedings  to 
allow  additional  time  fiur  farther 
research.  In  accordance  with  agency 
regulations,  new  data  aiay  be  submitted 
within  12  months  following  publication 
of  this  proposed  rule  (21  CFR 
330.10(a)(7)). 

After  reviewing  the  data  and 
information  submitted  by  the  comments, 
the  agency  is  proposing  that  biotin  be 
classified  in  Category  (I  bi>cause  the 
liatd  arc  inadequate  to  demonstrate  this 
ingredient's  safety  or  tijiTectiveness  as  an 
ore  hair  grower  and  hair  loss 
preveniion  drug  Ingredient. 

Rnfrrences 

1 1 )  I  :ommenl  No.  CaHYSi.  Voiumi>  1  through 
Volume  X,  Docket  No.  «0K-O.1.')7.  Dockets 
M.mic^ement  Branch. 

(2)  Comment  No.  SL1'092,  Docket  No.  80N- 
0J.S7,  Doi-kels  Managemem  Branch. 

(3)  Se»t«>l.  E..  "Control  of  E.vcessive  Haii 
Ijjss  Through  Topical  E;ijyme  Therapy," 
Drv;:;  and  CiisniPtir  Imhifkrv.  121:34-37  nnd 
l.ift^  158,  1977. 

(4)  Comment  No.  COOOia,  Docket  No.  «I)N- 
0357,  Dockets  Management  Bniiict'i. 

(5)  Letter  from  VV.  E  GUbertsoa,  FDA,  to  E. 
Settel,  coded  LET012  to  000022,  Docket  NV> 
SON-0357,  Dockets  Manajcmcnf  Branch. 

13.  Several  comments  defended  the 
use  of  topical  preparations  that  are  used 
to  treat  hair  loss  attributed  \o 
accumulation  of  sebum,  the  secretion  of 
the  sebaceous  glands.  One  comment 
stated  that  sebum  collects  around  the 
hair  shaft  at  the  follicle  and  hardens, 
choking  off  the  follicle,  and  that  topical 
preparations  are  espeoially  effective  in 


dishoiving  sebaceous  accumulations 
Thrf  I  <)ramen*«  provided  statements 
from  consumers  on  the  effectiveness  and 
safety  of  these  products.  One  comment, 
from  a  hair  grower  consultant  firm, 
stated  that  the  firm's  submission  to  the 
Panel  was  mistakenly  reviewed  for  the 
claim  of  ti-eating  male  pattern  baldness, 
rather  than  for  sebum  hair  loss.  The 
comment  argued  that  the  ingredients  in 
its  pr^^ducts  (i.e.,  estradiol,  isopropanol, 
meliiyl  ethyl  ketone,  sufonated 
veget  jble  and  niineral  oils,  ammonium 
lauryl  sulfate,  and  benzethonium 
chloride]  should  at  least  have  been 
i:Iassif'ed  as  Category  III  by  the  Panel 
and  requested  that  FDA  delay  final 
classification  of  the  ingredients  in  its 
products  for  not  less  than  18  months  to 
allow  time  to  submit  "confirmatory 
efficacy  data."  One  comment  dcscriheH 
as  "successful"  a  hair  loss  prevention 
product  contairinq  the  chnmiral 
dinitrocblorobenzene. 

The  Panel  noted  that  the  theory  that 
sebum  nan  cause  hair  loss  is  not 
generally  ancepted  by  the  medir.il 
profession  today  and  that  studies  have 
shown  no  quantitative  difference  in  thp 
amount  of  sebum  present  on  the  bald 
snalp.  the  hairy  scalp  of  balding  men. 
and  the  scalp  of  men  who  showed  no 
b.ildnesB  fW  FR  im^G).  The  agency 
agrees  with  the  Panpl  that  hair  loss  ha«t 
no*  boen  shown  to  be  related  to  the 
production  of  sebum.  No  data  have  been 
submitted  by  the  comments  to  show  that 
xebum  causes  hair  loss. 

With  regard  to  the  statement  madw  in 
oiie  I Dmment,  that  a  company's 
submission  was  not  reviewed  for  a 
claim  for  sebum  hair  loss,  the  agency 
no*es  that  the  Panel  thoroughly 
discussed  this  submission  and  claim  in 
its  reoort,  prefacing  its  discussion  with 
the  following  statement:  "A  third 
manufacturer  submitted  both  safety  and 
effectiveness  data  tor  a  variety  of 
proi;i;cfs  used  for  sebum  hair  loss"  (43 
FR  73958).  The  comment  submitted 
iniormation  on  a  variety  of  products 
used  to  treat  sebum  hair  loss  and 
jdentitled  several  ingredients  in  the 
product  as  active  ingredients:  estradiol 
0.011  milligram  per  fluid  ounce  (mg/fl 
oz),  isopropanol,  methyl  ethyl  ketone, 
suilijnated  vegetable  and  mineral  oils, 
ammonium  lauryl  sulfate,  and 
benzethonium  chloride.  The  agency 
tentatively  concurs  with  the  Panel  that 
these  ingredients  are  safe  when  used  as 
labeled  in  the  submission,  but  that  the 
data  f.iil  to  demonstrate  the 
effectiveness  of  these  ingredients  for 
hair  loss  prevention.  As  stated  in 
comment  12  above,  statements  Jrom 
consumers  cannot  be  regarded  as 
adequate  proof  of  safety  and 
effectiveness  of  these  products. 


Furthermore,  the  agency  concurs  with 
the  Panel's  classification  of  estradiol 
U.Oll  mg/ll  oz  as  the  only  active 
ingredient  among  these  ingredienlb, 
when  ubcd  in  OTC  hair  grower  and  iiair 
loss  prevention  drug  products.  The 
product  containing  benzethonium 
chloride  is  labeled  as  an  "antiseptic 
dressing  for  the  hair  and  scalp"  ihat 
"helps  to  destroy  and  control  bacteria  ' 
'  *  and  aids  in  combing  or  'setting'  t!ie 
hair."  The  Panel  classified 
benzethonium  chloride  as  an  inactive 
ingredient.  The  comment  did  not  present 
any  evidence  that  the  product  has  any 
i?ffect  on  hair  growth  or  hair  loss 
prevention;  thus,  there  is  no  basis  to 
consider  benzethonium  chloride  an 
active  ingredient  for  these  uses 

rhe  firtn's  request  for  au  la-monih 
delay  was  dated  February  5, 1931.  'I'he 
firm  has  submitted  no  new  data 
subsequent  to  its  request.  As  discussed 
in  comments  4  and  12  above,  action  on 
ihe  advance  notice  of  proposed 
rulemaking  is  not  being  delayed;  data 
may  be  submitted  following  the 
publication  of  this  proposed  rule  (21 
CFR  330.10la)(7)J  or  in  accordance  will; 
I  he  NI3A  procedures  (21  CFR  Part  314). 

No  data  were  submitted  on  the  safety 
and  effectiveness  of 
din)troi:hlorobenzene.  One  company 
commenting  on  this  ingredient  described 
its  use  by  West  German  researchers  in 
ti eating  alopecia  areata,  a  type  oi" 
baldisess  ttiat  is  unrelated  to  maii; 
pattern  baldness  (Ref.  1).  The  company 
aLso  sta  ed  that  dinitrocblorobenzene 
produces  contact  dermatitis,  which  can 
be  severe  enough  to  warrant 
discontinuation  of  treatment,  fhus,  the 
agency  concludes  the  information  is 
inadequate  to  consider 
dinitrocblorobenzene  as  generally 
re'ij^^nized  us  safe  and  effective  for  O  TC 
use  as  a  hair  grower  or  for  hair  loss 
prevention. 

R«fKrence 

(1)  "Che';k,ip  on  Medicine:  Elubor-ition  'in 
d  B-ildnnss  Ciiro,"  Science  Digest,  3.5:83, 
February  1^9 

14.  One  comment  included  data  and 
information  on  a  product  containing 
"sulfur  at  1  percent  on  carbon  in  a 
fraction  of  paraffinic  hydrocarbons 
(Refs.  1  and  2)  and  requested  that  FDA 
consider  the  entire  formula  of  the 
product  as  active  and  classify  it  as  safe 
and  effective  for  OTC  use  for  the 
prevention  of  hair  loss. 

FDA  has  reviewed  the  data  and 
information  and  determined  that  the 
comment  did  not  provide  adequ.Tte  data 
to  establish  the  safety  and  effectiveness 
of  the  active  ingredients.  The 
description  of  the  active  ingredients  as 
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"sulfur  Ht  1  percent  on  CHrbon  in  a 
frdction  uf  parafrinic  hydrocarbons"  is 
inadequate  fur  the  agency  lo  ful!y  assess 
the  injjredicnts  or  to  determine  whether 
any  of  the  ingredients  is  a  new  drug  as 
defined  in  section  201(p)  of  the  act  (21 
II.S  C.  321(p)).  The  agency  has  requested 
that  the  Tirm  submit  the  chemical  names 
and  descriptions  of  the  active 
ingredients  as  well  as  their 
concentrations,  and  also  requested 
clarification  of  the  conHdentiality  status 
of  a  section  of  the  safety  data  (Rcf.  3). 
To  dale,  no  reply  has  been  received 
from  the  firm. 

The  safety  data  submitted  with  the 
comment  included  photographs  of 
histologic  examinations  in  animals: 
however,  these  photographs  were  poorly 
reproduced  and  could  not  be  evaluated. 
Although  the  data  contained  an 
evaluation  of  carcinogenicity,  the  Ames 
test  for  mutagenicity  was  not  conducted. 
The  agency  notes  that  a  number  of  the 
study  subjects  slated  that  the  test 
preparation  and  the  placebo  lotion 
caused  stinging  and  burning,  f  lowever. 
in  the  absence  of  details  on  the 
product's  formulation,  the  agency  is 
unable  to  assess  the  significance  of  this 
information  in  relation  to  the  overall 
safety  of  the  ingredients.  The  data  also 
included  an  effectiveness  study: 
however,  the  efficacy  criteria  were 
arbitrarily  deHncd  and  difficult  lo 
interpret.  The  statistical  methodologies 
used  to  evaluate  hair  loss  were  not 
appropriate  and  there  were  various 
numerical  inconsistencies  in  the 
sponsor's  tables.  The  efficacy  end-points 
used  to  evaluate  hair  growth  were  not 
based  on  objective  criteria,  andths 
significance  level  for  multiple 
comparisons  was  not  adjusted  when 
subjective  responses  were  evaluated.  In 
addition,  the  length  of  time  that  the 
study~was  conducted  was  not  adequate 
to  show  persistence  of  results.  In  view 
of  these  inadequacies,  the  agency 
cannot  consider  the  data  submitted  by 
the  comment  as  adequate  to  establish 
safety  or  effectiveness.  Thus,  the  agency 
proposes  to  classify  sulfur  1  percent  on 
carbon  in  a  fraction  of  paraffinic 
hydrocarbons  as  Category  II  for  OTC 
use  for  the  prevention  of  hair  loss. 

The  agency's  detailed  comments  and 
evaluations  on  the  data  and  information 
submitted  are  on  file  with  the  Dockets 
Management  Branch  (Rcf.  4) 

References 

(1)  C(»mm»'nl  No.  RPT,  Volume  I  Itirough 
Volume  iV.  Docket  No.  80N-C»57,  Dockets 
Mana^c^ment  Branch. 

(2)  Comment  No.  SUP.  Docket  No.  80N- 
0357.  Dockets  Ktanagement  Branch. 

(3)  Comment  No.  LET(X)5.  Docket  No  80N- 
0357.  Dockets  Management  Branch. 


(4)  t-ptlor  from  W.E.  Cilliertstin.  FDA.  ti>  W 
Pendergait.  altomey  for  Fortkan 
Inlemalionui.  Inc.,  coiled  I.ET015.  Do<:kpt  No 
8(»N-0'i.S7.  IKH^ki'ts  Management  Branch. 

15.  Four  comments  included  data  and 
information,  which  included  a  copy  of  a 
product  brochure  and  statements  by  a 
consumer  and  a  physician,  to  show  th:it 
effectiveness  of  certain  hair  grower 
products  that  appear  to  contain 
polysorbate  20  or  polysorbate  60  (a 
nonionic  surface  active  ingredient),  urea, 
biotin.  and  pantothenol.  Two  of  the 
comments  each  included  seven  volumes 
of  data  and  information  on  the  product's 
safety  and  effectiveness  (Refs.  1  and  2). 
Another  cpmment  cited  a  report  on  a 
hair  preparation  that  included 
information  on  studies  conducted  on  the 
safety  and  effectiveness  of  "certain  non- 
ionic  surface-active  agents"  when 
applied  to  the  human  scalp  and  skin 
(Ref.  3). 

The  data  and  information  submitted 
with  two  comments  (Refs.  1  and  2) 
contained  histograms,  pictures,  and 
tables  that  were  not  readily  discernible. 
In  particular,  the  reproduced 
photographs  were  of  such  poor  quality 
that  an  assessment  of  hair  regeneration 
could  not  be  made.  The  agency 
subsequently  requested  that  the  firms 
that  filed  the  comments  submit  original 
versions  of  these  data  and  that  the 
names  of  the  active  incredier.ts  and  the 
confidentiality  status  of  the  product 
formulations  be  clarified  (Refs.  4  and  5). 
No  communications  have  been  received 
from  the  firms:  thus,  the  agency  is 
unable  to  consider  further  the  data  and 
information  provided  by  the  comments. 
The  agency's  detailed  comments  and 
evaluations  on  the  information 
submitted  are  on  file  with  the  Dockets 
Management  Branch  (Refs.  6  and  7). 

The  report  cited  by  one  tummeiii  (Ref. 
3)  described  only  the  results  of  studies; 
data  from  observations  were  not 
presented.  In  addition,  the  formulation 
(including  identification  of  the  active 
ingredients)  of  the  hair  preparation  used 
in  the  studies  was  not  revealed.'The 
brochure  provided  by  one  comment 
provided  no  data  for  evaluation,  and,  as 
stated  in  comments  12  and  13  above, 
statements  from  consumers  do  not 
constitute  adequate  evidence  of  safety 
or  effectiveness. 

The  agency  concludes  that  the  data 
and  information  submitted  with  the  • 
comments  are  inadequate  for  the  agency 
to  classify  the  ingredients  in  the 
products  discussed  above  as  generally 
recognized  as  safe  and  effective  for  use 
as  OTC  huir  growers  or  for  hair  loss 
prevention.  The  agency's  conclusions  on 
biotin  are  presented  in  comment  12 
above. 
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11.  The  Agency's  Tentative  Adoption  of 
the  Panel's  Report 
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The  Panel  discussed  the  use  of 
ascorbic  acid,  benzoic  acid,  estradiol, 
lanolin,  tetracaine  hydrochloride,  and 
wheat  germ  oil  for  OTC  use  as  hair 
growers  or  for  hair  loss  prevention. 
Based  on  the  comments,  the  agency  has 
also  considered  the  ingredients  amino 
acids,  aminobenzoic  acid,  biotin  and  all 
other  B-vilamins,  topical  hormones, 
jojoba  oil.  nucleic  acids,  pantothenol. 
polysorbate  20,  polysorbate  60, 
sulfanilamide,  sulfur  1  percent  on 
carbon  in  a  fraction  of  paraffinic 
hydrocarbons,  and  urea  for  these  uses, 
FDA  has  considered  the  Panel's 
recommendations,  the  comments,  and 
other  data  and  information  available  at 
this  lime  and  concludes  that  it  will 
tentatively  adopt  the  Panel's  report  and 
recommendation  that  all  OTC  drug 
products  labeled  for  external  use  as  hair 
growers  or  for  hair  loss  prevention  be 
classified  Category  II. 

The  agency  is  also  revising  • 
S  310.527(b)  to  clarify  that  a  product 
covered  by  the  regulation  is  a  new  drug 
for  which  an  approved  NDA  is  required 
for  marketing,  and  in  the  absence  of  an 
approved  NTJA  the  product  would  also 
be  misbranded  under  section  502  of  the 
act. 

The  agency  has  examined  the 
economic  consequences  of  this  proposed 
rulemaking  in  conjunction  with  other 
rules  resulting  from  the  OTC  drug 
review.  In  a  notice  published  in  the 
Federal  Register  of  February  a  1983  (48 
FR  5806).  the  agency  announced  the 
availability  of  an  assessment  of  these 
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economic  impacts.  The  assessment 
determined  that  the  combined  impacts 
of  all  the  rules  resulting  from  the  OTC 
drug  review  do  not  constitute  a  major 
rule  according  to  the  criteria  established 
by  Executive  Order  12291.  The  agency 
therefore  concludes  that  no  one  of  these 
rules,  including  this  proposed  rule  for 
ORC  hair  grower  and  hair  loss 
prevention  drug  products  for  external 
use.  is  a  major  rule. 

For  purposes  of  the  regulatory 
Flexibility  Act,  the  economic 
assessment  concluded  that,  while  the 
average  economic  impact  of  the  overall 
OTC  drug  review  on  small  entities  will 
not  be  significant,  the  possibility  of 
larger-than-average  impacts  on  some 
small  firms  in  some  years  might  exist. 
Therefore,  the  assessment  included  a 
discretionary  Regulatory  Flexibility 
Analysis  in  the  event  that  an  individual 
rule  might  impose  a  sigruficant  Impact 
on  a  substantial  number  of  small 
entities.  The  analysis  identified  the 
possibilities  of  reducing  burdens  on 
small  firms  through  the  use  of  (a) 
relaxed  safety  and  efficacy  standards  or 
(b)  labels  acknowledging  unproven 
safety  or  efficacy.  However,  the  analysis 
concluded  that  there  is  no  legal  basis  for 
any  preferential  waiver,  exemption,  or 
tiering  strategy  for  small  firms 
compatible  with  the  public  health 
requirements  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act.  Nevertheless,  to 
avoid  overlooking  any  problems  or 
feasible  possibilities  of  relief  peculiar  to 
this  group  of  products,  the  agency 
invites  public  comment  regarding  any 
substantial  or  significant  economic 
impact  that  this  rulemaking  would  have 
on  OTC  hair  grower  and  hair  loss 
prevention  drug  products  for  external 
use.  Comments  regarding  the  economic 
impact  of  this  rulemaking  should  be 
.accompanied  by  appropriate 
documentation.  Because  the  agency  has 
not  previously  invited  specific  comment 
(in  the  economic  impact  of  the  OTC  drug 
review  on  hair  grower  and  hair  loss 
prevention  drug  products  for  external 
use.  a  period  of  120  days  from  the  date 
of  publication  of  this  proposed 
I  ulemaking  in  the  Federal  Register  will 
be  provided  for  comments  on  this 
subject  to  be  developed  and  submitted. 
1  he  agency  will  evaluate  any  comments 
ind  supporting  data  that  are  received 
iind  will  reassess  the  economic  impact 
of  this  rulemaking  in  the  preamble  to  the 
final  rule. 

The  agency  has  determined  that  under 
21  CFR  25.24(d)(9)  (proposed  in  the 
Federal  Register  of  December  11, 1979; 
44  FR  71742)  this  proposal  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  impact 


on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  310 

New  drugs. 

PART  310— [AMENDED] 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  201  (p), 
502,  505,  701,  52  Stat.  1041-1042  as 
amended,  1050-1053  as  amended,  1055- 
1056  as  amended  by  70  Stat.  9ia^nd  72 
Stat.  948  (21  U.S.C.  321(p),  352,  355,  371)), 
and  the  Administrative  Procedure  Act 
(sees.  4,  5,  and  10.  60  Stat.  238  and  243  as 
amended  (5  U.S.C.  553,  554,  702,  703, 
704)),  and  under  21  CFR  5.11,  it  is 
proposed  that  Subchapter  D  of  Chapter  I 
of  Title  21  of  the  Code  of  Federal 
Regulations  be  amended  in  Part  310  by 
adding  to  Subpart  E  new  §  310.527,  to 
read  as  follows: 

§  310.527    Drug  products  containing  active 
Ingredients  offered  over-ttie-counter  (OTC) 
for  exter7:al  use  as  hair  growers  or  for  hair 
loss  pervention. 

(a)  Amino  acids,  aminobenzoic  acid, 
ascorbic  acid,  benzoic  acid,  biotin  and 
all  other  B-vitamins,  estradiol  and  other 
topical  hormones,  jojoba  oil,  lanolin, 
nucleic  acids,  pantothenol,  polysorbate 
20,  polysorbate  60,  sulfanilamide,  sulfur 
1  percent  on  carbon  in  a  fraction  of 
paraffinic  hydrocarbons,  tetracaine 
hydrochloride,  urea,  and  wheat  germ  oil 
have  been  marketed  as  ingredients  in 
over-the-counter  (OTC)  drug  products 
for  external  use  as  hair  growers  or  for 
hair  loss  prevention.  There  is  a  lack  of 
adequate  data  to  establish  the 
effectiveness  of  these  or  any  other 
ingredients  intended  for  external  use  as 
OTC  hair  growers  or  for  hair  loss 
prevention.  Based  on  evidence  presently 
available,  labeling  claims  for  OTC  hair 
grower  and  hair  loss  prevention  drug 
products  for  external  use  are  either 
false,  misleading,  or  unsupported  by 
scientific  data.  Therefore,  any  OTC  drug 
product  for  external  use  containing  an 
ingredient  offered  for  use  as  a  hair 
grower  or  for  hair  loss  prevention 
cannot  be  considered  generally 
recognized  as  safe  and  effective  for  its 
intended  use. 

(b)  Any  OTC  drug  product  that  is 
labeled,  represented,  or  promoted  for 
external  use  as  a  hair  grower  or  for  hair 
loss  prevention  is  regarded  as  a  new 
drug  within  the  meaning  of  section 
201{p)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  for  which  an  approved 
new  drug  application  under  section  505 
of  the  act  and  Part  314  of  this  chapter  is 
required  for  marketing.  In  the  absence  of 
an  approved  new  drug  application,  such 


product  is  also  misbranded  under 
section  502  of  the  act. 

(c)  A  completed  and  signed  "Notice  of 
Claimed  Investigational  Exemption  for  a 
New  Drug"  (Form  FDA-1571)  (OMB 
Approval  No.  0910-0014),  as  set  forth  in 
§  312.1  of  this  chapter,  is  required  to 
cover  clinical  investigations  designed  to 
obtain  evidence  that  any  drug  product 
labeled,  represented,  or  promoted  for 
external  use  as  a  hair  grower  or  for  hair 
loss  prevention  is  safe  and  effective  for 
the  purpose  intended. 

(d)  After  the  effective  date  of  the  final 
regulation,  any  such  OTC  drug  product 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
commerce  that  is  not  in  compliance  with 
this  section  is  subject  to  regulatory 
action. 

Interested  persons  may,  on  or  before 
May  15, 1985,  submit  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
written  comments,  objections,  or 
requests  for  oral  hearing  before  the 
Commissioner  on  the  proposed 
regulation.  A  request  for  an  oral  hearing 
must  specify  points  to  be  covered  and 
time  requested.  The  agency  has 
provided  this  120  day  period  (instead  of 
the  normal  60  days)  because  of  the 
number  of  OTC  drug  review  documents 
being  published  concurrently.  Written 
comments  on  the  agency's  economic 
impact  determination  may  be  submitted 
on  or  before  May  15, 1985.  Three  copies 
of  all  comments,  objections,  and 
requests  are  to  be  submitted,  except  tharl 
individuals  may  submit  one  copy. 
Comments,  objections,  and  requests  are. 
to  be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Comments,  objections,  and  requests 
may  be  seen  in  the  office  above  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday.  Any  scheduled  oral  hearing  will 
be  announced  in  the  Federal  Register. 

Interested  persons,  on  or  before 
January  15, 1986,  may  also  submit  in 
writing  new  data  demonstrating  the 
safety  and  effectiveness  of  those 
conditions  not  classified  in  Category  I. 
Written  comments  on  the  new  data  may 
be  submitted  on  or  before  March  17, 
1986.  These  dates  are  consistent  with 
the  time  periods  specified  in  the 
agency's  final  rule  revising  the 
procedural  regulations  for  reviewing  and 
classifying  OTC  drugs,  published  in  the 
Federal  Register  of  September  29, 1981 
(46  FR  47730).  Three  copies  of  all  data 
and  comments  on  the  data  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy,  and  all  data  and 
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comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Data  and 
comments  should  be  addressed  to  the 
Dockets  Management  Branch  (HFA-305( 
(address  above).  Received  data  and 
comments  may  also  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 


In  establishing  a  final  rule,  the  agency 
will  ordinarily  consider  only  data 
submitted  prior  to  the  closing  of  the 
administrative  record  on  March  17.  IJWH. 
Data  submitted  after  the  closing  of  the 
admini.itrative  record  will  be  reviewed 
by  the  apency  only  after  a  final 
monograph  is  published  in  the  Federal 
Register,  unless  the  Commissioner  find.s 


good  cause  has  been  shown  that 
warrfints  earlier  consideration. 

Haled:  December  .11.  1!IM 
Frank  E.  Young. 

Cc!ii:iiii:^iiintr  of  Fi>od  ami  Drugs. 
Margaret  M.  Heckler. 
Secrrtary  oftlt-allh  end  Hunan  Si-nwef. 
[hV.  Dec   Hrr-(i79  Filed  1-14-«5:  8:45  aittj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  341 

(Docket  No.  76N-052HI 

Cold,  Cough,  Allergy,  Bronchodllator, 
and  Antiasttimatic  Drug  Products  for 
Over-the-Counter  Human  Use; 
Tentative  Final  Monograph  for  OTC 
Antihistamine  Drug  Products 

agency:  Food  and  Drug  Administration. 
ACTKHi:  .Notice  of  proposed  rulemaking. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  notice 
of  proposed  rulemaking  in  the  form  of  a 
tentative  final  monograph  that  would 
establish  conditions  under  which  over- 
the-counter  (OTC)  antihistamine  drug 
products  (drug  products  used  for  the 
relief  of  the  symptoms  of  hay  fever  and 
upper  respiratory  allergies  (allergic 
rhinitis)  and  the  symptoms  of  sneezing 
and  runny  nose  associated  with  the 
common  cold)  are  generally  recognized 
as  safe  and  effective  and  not 
misbranded.  FDA  is  issuing  this  notice 
of  proposed  rulemaking  after 
considering  the  report  and 
recommendations  of  the  Advisory 
Review  Panel  on  OTC  Cold.  Cough, 
Allergy.  Bronchodilator,  and 
Antiasthmatic  Drug  Products  and  public 
comments  on  an  advance  notice  of 
proposed  rulemaking  that  was  based  on 
those  recommendations.  This  pn)posal 
deals  only  with  antihistamine  drug 
products  and  is  part  of  the  ongoing 
review  of  OTC  drug  products  conducted 
by  FDA. 

DATES:  Written  comments,  objections,  or 
requests  for  oral  hearing  on  the 
proposed  regulation  before  the 
Commissioner  of  Food  and  Drugs  by 
May  15. 1985.  New  data  by  lanuary  15, 
1986.  Comments  on  the  new  data  by 
March  17. 1986.  These  dates  are 
consistent  with  the  time  periods 
specified  in  the  agency's  revised 
procedural  regulations  for  reviewing  and 
classifying  OTC  drugs  (21  CFR  330.10). 
Written  comments  on  the  agency's 
economic  impact  determination  by  May 
15, 1985. 

ADDRESS:  Written  comments,  objections, 
new  data,  or  requests  for  oral  hearing  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMA-HON  CONTACT: 

William  E.  Gilbertson.  Center  for  Drugs 
and  Biologies  (HFN-210),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-^960. 


SUPPt^MENTARV  INFORMATION:  In  the 
Federal  Register  of  September  9, 1976 
(41  FR  38312)  FDA  published,  under 
S  330.10(a)(6)  (21  CFR  330,10(a)(6)).  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC  cold, 
cough,  allergy,  bronchodilator.  and 
antiasthmatic  drug  products,  together 
with  the  recommendations  of  the 
Advisory  Review  Panel  on  OTC  Cold, 
Cough,  Allergy,  Bronchodilator,  and 
Antiasthmatic  Drug  Products,  which 
was  the  advisory  review  panel 
responsible  for  evaluating  data  on  the 
active  ingredients  in  these  drug  classes. 
Interested  persons  were  invited  to 
submit  comments  by  December  8. 1976. 
Reply  comments  in  response  to 
comments  filed  in  the  initial  comment 
period  could  be  submitted  by  January  7, 
1977. 

In  a  notice  published  in  the  Federal 
Register  of  March  21, 1980  (45  FR  18400), 
the  agency  advised  that  it  had  reopened 
the  administrative  record  for  OTC  cold, 
coujjh,  allergy,  bronchodilator.  and 
antiasthamtic  drug  products  to  allow  for 
consideration  of  data  and  information 
that  had  been  filed  in  the  Dockets 
Management  Branch  after  the  date  the 
administrative  record  previously  had 
officially  closed.  The  agency  concluded 
that  any  new  data  and  information  filed 
prior  to  March  21, 1980  should  be 
availaable  to  the  agency  in  developing  a 
proposed  regulation  in  the  form  of  a 
tentative  final  monograph. 

In  accordance  with  S  330.10(.-))(10),  the 
data  and  information  considered  by  the 
Panel  were  put  on  public  display  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration 
(address  above),  after  deletion  of  a 
small  amount  of  trade  secret 
information.  Data  and  information 
received  after  the  administrative  record 
was  reopended  have  also  been  put  on 
display  in  the  Dockets  Management 
Branch.  In  response  to  the  advance 
notice  of  proposed  rulemaking,  12 
manufacturers.  2  manufacturers' 
associations,  16  health  care 
professionals,  and  6  health  care 
professional  societies  submitted 
comments  on  antihistamine  drug 
products.  Copies  of  the  comments 
received  are  on  public  display  in  the 
Dockets  Management  Branch. 

FDA  is  issuing  the  tentative  final 
monograph  for  OTC  cold,  cough,  allergy, 
bronchodilator,  and  antiasthmatic  drug 
products  in  segments.  This  document  on 
antihistamine  drug  products  is  the  fifth 
segment  to  be  published.  The  first 
segment,  on  anticholinergic  drug 
products  and  expectorant  drug  products, 
was  published  in  the  Federal  Register  of 
July  9, 1982  (47  FR  30002).  The  second 


segment,  on  bronchodilator  drug 
productss,  was  published  in  the  Federal 
Register  of  October  26, 1982  (47  FR 
47520).  The  third  segment,  on  antitussive 
drug  products,  was  published  in  the 
Federal  Register  of  October  19, 1983  (48 
FR  48576).  The  fourth  segment,  on  nasal 
decongestant  drug  products,  is  being 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  A  subsequent  segment 
on  combination  drug  products  and 
general  comments  will  be  published  in  a 
future  issue  of  the  Federal  Register. 

The  advance  notice  of  proposed 
rulemaking,  which  was  published  in  the 
Federal  Register  on  September  9, 1976 
(41  FR  38312),  was  designated  as  a 
"proposed  monograph"  in  order  to 
conform  to  terminology  used  in  the  OTC 
drug  review  regulations  (21  CFR  330.10). 
Similarly,  the  present  document  is 
designated  in  the  OTC  drug  review 
regulations  as  a  "tentative  fmal 
monograph."  Its  legal  status,  however,  is 
that  of  a  proposed  rule.  In  this  tentative 
final  monograph  (proposed  rule),  FDA 
states  for  the  first  time  its  position  on 
the  establishment  of  a  monograph  for 
OTC  antihistamine  drug  products.  Final 
agency  action  on  this  matter  will  occur 
with  the  publication  at  a  future  date  of  a 
final  monograph,  which  will  br  a  final 
rule  establishing  a  monograph  for  OTC 
antihistamine  drug  products. 

This  tentative  final  monograph  would 
amend  Subchapter  D  of  Chapter  I  of 
Title  21  of  the  Code  of  Federal 
Regulations  in  Part  341  (as  set  forth  in 
the  tentative  final  monograph  on 
anticholinergic  durg  products  and 
expectorant  drug  products  that  was 
published  in  the  Federal  Register  of  July 
9, 1982  (47  FR  30002))  in  Subpart  A.  by 
adding  in  S  341.3,  new  paragraph  (d);  in 
Subpart  B,  by  adding  new  §  341.12;  and 
in  Subpart  C,  by  adding  new  S  341.72, 
and  by  adding  in  S  341.90.  new 
paragraphs  (b),  (c),  (d),  (e),  (f).  (g).  (h), 
(i),  (j).  and  (k).  This  proposal  constitutes 
FDA's  tentative  adoption  of  the  Panel's 
conclusions  and  recommendations  on 
OTC  antihistamine  drug  products,  as 
modified  on  the  basis  of  the  comments 
received  and  the  agency's  independent 
evaluation  of  the  Panel's  report. 
Modifications  have  been  made  for 
clarity  and  regulatory  accuracy  and  to 
reflect  new  information.  Such  new 
information  has  been  placed  on  file  in 
the  Dockets  Management  Branch 
(address  above).  These  modifications 
are  reflected  in  the  following  summary 
of  the  comments  and  FDA's  responses  to 
them. 

The  OTC  procedural  regulations  (21 
CFR  330.10)  have  been  revised  to 
conform  to  the  decision  in  Cutler  v. 
Kennedy.  475  F.  Supp.  838  (D.D.C.  1979). 
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(See  Ihe  Federal  Register  of  SeptemliKr 
I'D.  1981;  46  PR  47730.)  The  Court  in 
Cutlor  held  that  the  OTC  druj- 
regulations  were  unlawful  to  the  extent 
that  they  authorized  the  marketing  of 
Category  HI  drugs  after  H  final        '' 
monograph  had  been  eskablislied. 
Accordingly,  this  provision  has  been 
deleted  from  the  regulalSons,  which  now 
provide  that  any  testing  necessary  to 
resolve  the  safety  or  effectiveness  issues 
that  formerly  resulted  in  a  Category  III 
classification,  and  submission  to  FDA  of 
the  results  of  that  testing  or  any  other 
data,  must  be  done  during  the  OTC  drug 
rulemaking  process,  before  the 
establishment  of  a  final  monograph. 

Although  it  was  not  required  to  do  so 
under  Culler.  FDA  will  no  longer  use  the 
terms  "Category  I"  (generally  recognized 
as  safe  and  effective  and  not 
misbranded),  "Category  11"  (not 
generally  recognized  as  safe  and 
effective  or  misbranded),  and  "Cate^orj- 
HI"  (available  data  are  Insufficient  to 
classify  as  safe  and  effective,  and 
further  testing  is  required)  at  the  final 
monograph  stage,  but  will  use  instead 
the  terms  "monograph  conditions"  (old 
Category  I)  and  "nonmonograph 
conditions"  (old  Categories  !I  and  III). 
This  document  retains  the  concepts  of 
Categories  1. 11.  and  III  at  the  tentative 
final  monograph  stage. 

The  agency  advises  that  the 
conditions  under  which  the  drug 
products  that  are  subject  to  this 
monograph  would  be  generally 
recognized  as  safe  and  effective  and  not 
misbranded  (monograph  conditions)  will 
be  effective  12  months  tifter  the  date  of 
publication  of  the  final  monograph  in  the 
Federal  Register.  On  or  after  that  date, 
no  OTC  drug  products  that  are  subject 
to  the  monograph  and  that  contain 
nonmonograph  conditidns.  i.e.. 
conditions  that  would  cause  the  durg  to 
be  not  generally  recognized  as  safe  and 
effective  or  to  be  misbranded.  may  be 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
commerce  unless  they  are  the  subject  of 
an  approved  new  drug  application 
(NDA).  Further,  any  OTC  drug  products 
subject  to  this  monograph  that  are 
repackaged  or  relabeled  after  the 
effective  date  of  the  monograph  must  be 
in  compliance  with  the  monograph 
regardless  of  the  date  the  product  was 
initially  introduced  or  initially  delivered 
for  introduction  into  inHerstate 
commerce.  Manufacturers  are 
encouraged  to  comply  voluntarily  with 
the  monograph  at  the  earliest  possible 
date. 

In  the  advance  notioe  of  proposed 
rulemaking  for  OTC  cold,  cough,  allergy, 
bronchodilafor,  and  antiasthmatic  drug 


products  (published  in  the  Federal 
Register  of  September  9, 1976,(41  VK 
36312)).  the  agency  suggested  that  the 
conditions  included  in  the  monograph 
(Category  I)  be  effective  30  days  after 
the  date  of  pubhcation  of  the  final 
monograph  in  the  Federal  Register  and 
that  the  conditions  excluded  from  the 
monograph  (Category  II)  be  eliminated 
from  OTC  drug  products  effective  6 
months  after  the  date  of  publication  of 
the  final  monograph,  regardless  of 
whether  farther  testing  was  undertaken 
to  justify  their  future  use.  Experience 
has  shown  that  relabeling  of  products 
covered  by  the  monofjraph  is  necessary 
in  order  for  manufacturers  to  comply 
with  the  monograph.  .\ew  labels 
containing  the  monograph  labeling  have 
to  be  written,  ordered,  received,  and 
incorporated  into  the  manufacturing 
process.  The  agency  has  determined  that 
it  is  impractii  ai  to  expect  new  labeling 
to  be  in  effect  30  days  after  the  date  of 
publication  of  the  final  monograph. 
Experience  has  shown  also  that  if  the 
deadline  for  relabeling  is  too  short,  the  - 
agency  is  burdened  with  extension 
requests  and  related  paperwork. 

In  addition,  some  products  will  have 
to  be  reformulated  to  comply  w  ith  the 
monograph.  Reformulation  often 
involves  the  need  to  do  stability  testing 
on  the  new  product.  An  accelerated 
aging  process  may  be  used  fo  test  a  new 
formulation:  however,  if  the  stability 
testing  is  not  successful,  and  if  further 
reformulation  is  required,  there  could  be 
a  further  delay  in  having  a  new  product 
available  for  manufacture. 

The  agency  wishes  to  establish  a 
reasonable  period  of  time  for  relabeling 
and  reformulation  in  order  to  avoid  an 
unnecessary  disruption  of  the 
marketplace  that  could  not  only  result  in 
economic  lo.'.s.  but  also  interfere  with 
consumers*  access  to  safe  and  effective 
drug  products.  Therefore,  the  agency  is 
proposing  that  the  final  monograph  be 
effective  12  months  after  the  date  of  its 
publication  in  the  Federal  Register.  The 
agency  believes  that  within  12  months 
after  the  dale  of  publication  most 
manufacturers  can  show  new  labeling 
and  have  their  products  in  compliance 
in  the  marketplace.  However,  if  the 
agency  dclcmines  that  any  labeling  for  a 
condition  included  in  the  final 
monograph  should  be  implemented 
sooner,  a  shorter  deadline  jnay  be 
established.  Similarly,  if  a  safely 
problem  is  idenlified  for  a  particular 
nonmonograph  condition,  a  shorter 
deadline  may  be  set  for  removal  of  that 
ronciilion  from  OTC  drug  products. 

All  "OTC  Volumes"  cited  throughout 
this  document  refer  to  the  submiss^ions 
made  by  interested  persons  pursuant  to 


ihe  call-for-data  notice  published  in  the 
Federal  Register  of  August  9, 1972  (37  FR 
16029)  or  to  additional  information  that 
has  come  to  the  agency's  atlention  since 
publication  of  the  advance  notice  of 
proposed  rulemaking.  The  volumes  are 
on  public  display  in  the  Dockets 
Management  Branch. 

The  Advisory  Review  Panel  on  OTC 
Cold,  Cough,  Allergy,  Bronchodilalor, 
and  Antiasthmatic  Drug  Products 
recommended  that  doxylamine 
succinate  be  classified  in  Category  I  as 
an  artlihistamine  at  adult  oral  dosages 
of  7.5  to  12.5  milligrams  (mg)  every  4  to  6 
hours,  not  to  exceed  75  mg  in  24  hours 
(see  41  FR  38419).  However,  since  the 
Panel's  report  was  published, 
-controversy  has  arisen  concerning 
whether  or  not  there  is  an. association  of 
a  prescription  drug  product  containing 
doxylamine  succinate  with  birth  defects. 
This  drug  product  is  prescribed  as  an 
antinauseant  for  use  during  pregnancy. 
In  1982,  Eskenazi  and  Bracken  (Ref.  1) 
reported  the  results  of  a  case  control 
study  of  1747  women,  which  suggests 
that  a  child  bom  to  a  mother  who  used 
the  doxylamine  containing  product  was 
at  an  approximately  four  fold  increased 
risk  for  developing  pyloric  stenosis.  The 
Boston  Collaborative  Drug  Surveillance 
Program  recently  reported  to  the  agency 
preliminary  results  of  a  cohort  study 
that  also  found  an  association  between 
exposure  to  a  product  containing 
doxylamine  succinate  during  pregnancy 
and  the  occurence  of  pyloric  stenosis  in 
infants.  The  reported  increase  in  risk 
was  2.7  fold,  a  finding  consistent  with 
the  Eskenazi  and  Bracken  study. 
Preliminary  results  from  this  study 
suggest  risk  increasing  with  increasing 
numbers  of  prescriptions.  These  reports, 
however,  do  not  establish  that  the 
association  is  causal.  Other  factors,  in 
particular,  the  nausea  and  vomiting, 
may  account  for  the  observed 
association.  Mitchell  et  al.  (Ref.  2) 
recently  presented  the  findings  of  a 
case-control  study  conducted  by  the 
Drug  Epidemiology  Unit  of  Boston 
University.  This  study,  representing  by 
far  the  largest  available  data  base, 
compared  the  use  of  a  product 
containing  doxylamine  succinate  among 
the  mothers  of  325  infants  with  pyloric 
stenosis  to  its  use  in  mothers  of  3,153 
infants  with  other  malformations.  No 
association  between  the  use  of  a 
product  containing  doxylamine 
succinate  during  pregnancy  and  the 
development  of  pyloric  stenosis  was 
found.  In  addition,  the  agency  has 
examined  Medicaid  data  to  determine 
whether  in  this  data  base  there  is  an 
association  between  the  use  of  a 
doxylamine  succinate  containing  drug 
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product  by  womt^n  during  pregnancy 
and  the  occurrence  of  pyloric  stenosis  in 
infants  (Ref.  3).  Based  on  an  analysis  of 
these  datH.  the  ajjency  has  concluded 
that  the  Medicaid  data  do  not  support 
such  an  association. 

Thr;  agency  is  aw.ire  that  at  this  time 
the  scientific  and  medical  communities 
are  actively  discussing  and  debating 
whether  or  not  doxylamine  succinate,  in 
fact,  plays  a  causal  role  in  reported  birth 
defects.  This  subject  has  been  discussed 
and  debated  without  resolution  at 
several  scientific  meetings  such  as  the 
Teratology  Society  meeting  and  the 
Society  for  Epidemiologic  Research 
meeting  that  were  held  in  June  1984.  The 
possible  association  of  doxylamine 
succinate  with  birth  defects  continues  to 
he  disputed. 

The  time  necessary  to  complete  a  full 
review  and  evaluation  of  the  new 
studies  concerning  the  use  of  a  product 
containing  doxylamine  succinate  and 
birth  defects  could  result  in  a 
considerable  delay  in  the  publication  of 
the  tentative  final  monn<;raph  for  OTC 
antihistamine  drug  products. 
Accordingly,  the  agency  has  decided  to 
remove  all  disrussion  of  the  safety  and 
effectiveness  of  doxylamine  succinate 
fmm  this  document. 

The  agency  intends  to  review  and 
evaluate  the  new  data  and  information 
concerning  the  relationship  between 
doxylamine  succinate  and  birth  defects 
that  is  currently  being  generated  in  as 
expeditious  a  m.inner  as  possible.  Based 
on  its  review  and  evaluation  of  the  data 
and  information,  the  agency  will  publish 
a  separate  document  in  the  Federal 
Register  addressing  the  status  of  this 
ingredient. 

At  this  time,  drug  products  containing 
doxylamine  succinate  as  an  OTC 
antihistamine  will  remain  in  the 
marketplace  with  the  warning  required 
for  all  OTC  druj^  products,  as  follows: 
"As  with  any  drug,  if  you  are  pregnant 
or  nursing  a  baby,  seek  the  advice  of  a 
health  professional  before  using  this 
pnxluct.'" 
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I.  The  .Agency's  Tentative  Conclusions 
on  the  Comments 

A.  General  Comments  on  Antihistaminr 
Dnifi  Products 

1.  One  comment  stated  that  the  Panel 
gave  certain  antihistamines  (i.e., 
diphenhydramine,  mefhapyrilene. 
phenindamine.  pheniramine. 
promethazine,  pyrilamine.  and 
thonzylamine)  Category  I  status  on  the 
basis  of  low-quality  evidence.  The 
comment  statod  that  the  Panel 
recognized  that  there  were  no  controlled 
clinical  ti  iais  for  these  drugs,  that 
chronic  toxicity  studies  in  animals  had 
not  been  performed,  and  that  there  was 
no  evidence  that  systematic  li>'?rature 
searches  were  conducted  or  that  FD.\ 
adverse  reaction  fdes  were  studied.  The 
comment  concluded  that  these  drugs 
have  been  adjudged  "safe"  on  the  basis 
of  superRrial  information.  The  comment 
contended  that  controlled  cliiiit  .d  trials 
are  required  for  general  recognition  of 
safety  and  effectiveness.  The  comment 
recommended  that  a  complete  new- 
review  of  roi;Rh  and  cold  inoredients  be 
conducted  by  FDA  and  that  FDA  impose 
an  immediate  ban  of  all  ingredients  that 
are  not  proven  safe  and  effective  by 
scientific  studies  equivalent  to  those 
requirei!  for  prescription  drugs. 

In  determining  that  certain 
antihistamines  should  be  generally 
recognized  as  safe  and  etiective  for  OTC 
use.  the  Panel  followed  applicable 
re;>ulation8  relating  to  the  OTC  dnin 
review.  The  regulations,  at  21  CFR 
3.miO(a)t4)(i),  state:  "Proof  of  safety 
sh.iil  consist  of  adequate  tests  by 
methods  reasonably  applicable  to  shou 
the  drug  is  safe  under  the  prescribed, 
recommended,  or  suggested  conditions 
of  use.  This  proof  shall  include  results  o( 
significant  human  experience  during 
marketing.  General  recognition  oi  safety 
shall  ordinarily  be  based  upon 
published  studies  which  may  be 
torroborated  by  unpublished  xiudies 
and  other  data." 

The  Panel's  conclusions  as  to  the 
sr<f>:ty  of  the  aioremenuoned 
antihistamine  drugs  were  arrived  at  in 
accordance  with  the  above  regulation. 
For  the  determination  of  safety,  the 
Panel  reviewed  published  and 
unpublished  studies.  Poison  Control 
Center  statistics.  FD.\  adverse  reaction 
reports,  and  other  data  in  the  literature, 
and  it  used  clinical  and  marketing 
••xperiencc  to  corroborate  these  data. 

Subsequent  to  the  Panel's 
determinations,  new  data  were 
developed  concerning  some  of  these 
ingredients.  On  the  basis  of  these  data, 
the  agency  has  taken  appropriate 
regulatory  action  and  in  this  tentative 
final  monograph  is  making  necessary 


changes  to  the  Panel's  recommendation 
For  example,  (he  Panel  reconmiended 
classification  of  methupyrilcne 
hydrochloride  and  methapyrilen*' 
fiimarate  in  Category  I  as 
antihistamines.  Subsequent  to  this 
recommendation,  a  National  Cancer 
Institute  (NCI)  study,  not  available  io 
the  Panel,  provided  data  from  which  the 
agency  concluded  that  methapyriiene  is 
a  potent  carcinogen  in  animals  and  must 
be  considered  a  potential  carcinogen  in 
man.  These  data  are  on  file  in  the 
Dockets  Management  Branch  (address 
above)  under  Docket  No.  75N-0244  am] 
have  been  published  (Ref.  1). 

In  |une  1979,  the  agency  initiated  a 
recall  of  all  oral  and  topical  produi:ts 
containing  methapyriiene. 
Manufacturers  have  voluntarily  rei;alle«i 
all  methapyrilene-containing  products 
frr)m  the  market,  and  FDA  has 
withdrawn  all  NDAs  for  products 
containing  methapyriiene.  Products 
t  ontaining  methapyriiene  are 
considered  misbranded  under  sei:tion 
.T<)J  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  352) 
and  "new  drugs  "  under  section  201  (p)  oi 
the  act  (Jl  U.S.C.  321(p)).  The  agency 
ha.s  therefore  placed  methapyriiene 
fuivarate  and  methapyriiene 
h>dnK:hloride  in  Category  II  in  this 
docTiiiient. 

The  Panel  recommended  a  Catejjory  I 
classification  for  promethazine 
hydrochloride  However,  the  agemy  has 
coicerns  regarding  the  safe  use  of 
promethazine  hydrochloride  as  an  iYVC 
antihistamine  and  has  determined  th.-)t 
altho'i'jh  promethazine  hydrochloride 
has  be»«n  widely  used  as  a  prescription 
dn)g  product  with  a  relatively  low 
incidence  of  serious  adverse  reactions, 
at  this  time  general  recognition  of  the 
safety  of  this  ingredient  for  long-term 
use  as  an  OTC  antihistamine  has  not 
been  ad^'fju-itely  established.  (S<*e 
comment  9  below.)  Therefore,  the 
ag<?ncy  is  proposing  that  promethazine 
hydrof;h!oride  be  Category  III  at  this 
time  as  an  OTC  antihistamine. 

For  the  determination  of  effectiveness, 
the  agency  agrees  that  the  studies  on 
which  the  Panel  based  its  conclusions 
i:onceming  diphenhydramine 
hydr'K;hli)ride,  phenindamine  tartrate, 
pyrilamine  maleate.  and  thonzylamine 
hydrochloride  were  not  well-controlled. 
However,  the  Panel  reviewed  published 
studies,  as  cited  in  its  report,  and  used 
clinical  and  marketing  experience  to 
corroborate  these  studies.  The  agency 
concludes  that  the  evidence  in  these 
studies  and  the  Panel's  expertise  in 
evaluating  the  clinical  and  marketing 
exp«;rien6e  are  sufficient  to  establish 
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two  such  products  would  be  taken 
simultaneously. 

The  agency  recognizes  that  at  least 
one  antihistamine  ingredient, 
diphenhydramine  hydrochloride, 
because  of  its  numerous  pharmacologic 
properties,  is  marketed  as  an 
"antihistamines."  "antitussive."  and 
"nighttime  sleep-aid"  drug  product.  A 
consumer  could  simultaneously  ingest 
two  such  products  to  alleviate 
concurrent  symptoms.  However,  the 
agency  is  unaware  of  any  information 
that  this  does  occur.  In  addition,  the 
agency  is  unaware  of  any  data 
demonstrating  that  the  simultaneous 
ingestion  of  two  antihistamines  labled 
for  different  uses  would  result  in  a 
significant  safety  problem. 
•    Therefore,  the  agency  believes  that 
the  proposed  labeling  for  antihistamines 
drug  products  in  this  tentative  final 
monograph  is  adequate  and  that  at  this 
time  there  is  no  justification  for 
expanding  the  labeling  to  include 
specific  warnings  regarding.the 
simultaneous  ingestion  of  two 
antihistamines.  The  agency  invites 
specific  comments  on  this  issue. 

4.  Several  comments  requested  that 
antihistamines,  such  as 
chlorpheniramine  maleate,  be  allowed 
to  make  claims  for  the  treatment  of 
symptoms  of  the  common  cold. 
Symptoms  for  which  Category  I  labeling 
claims  were  requested  included  the 
relief  of  runny  nose,  sneezing,  itching  of 
the  nose  or  throat,  and  itchy,  watery 
eyes  when  associated  with  the  common 
cold.  Two  comments  provided  new  data 
describing  the  results  of  clinical  studies 
in  which  chlorpheniramine  maleate  was 
evaluated  for  treating  symptoms  of  the 
common  cold  (Ref.  1).  Another  comment 
stated  that  there  was  little  evidence  to 
substantiate  the  usefulness  of 
antihistamines  for  treating  symptoms  of 
the  common  cold  and  that,  in  fact,  there 
are  studies  that  demonstrate  a  lack  of 
effectiveness  for  the  use  of 
antihistamines  in  treating  symptoms  of 
the  common  cold.  The  comment  did  not 
identify  these  studies. 

The  agency  has  reviewed  the  new 
data  submitted  in  support  of  the  use  of 
chlorpheniramine  maleate  in  treating  the 
symptoms  of  the  common  cold 
enumerated  above.  The  data  submitted 
included  independently  conducted, 
multicenter,  double-blind  studies  in 
which  chlorpheniramine  maleate  was 
compared  with  a  placebo  in  patients 
with  the  common  cold  over  a  7-day 
period.  In  design  and  overall 
methodology,  these  studies  follow  the 
guidelines  recommended  by  the  Panel 
ifor  studying  antihistamines  in  the 
treatment  of  symptoms  associated  with 


general  recognition  of  effectivenes  of 
these  ingredients  as  antihistamines. 

The  agency  has  reviewed  the  Panel's 
recommendations  and  all  of  the 
supporting  data  and  concludes  that 
there  is  a  sufficient  basis  to  determine 
that  brompheniramine  maleate, 
chlorpheniramine  maleate. 
diphenhydramine  hydrochloride, 
phenindamine  tartrate,  pheniramine 
maleate,  pyrilamine  maleate,  and 
thonzylamine  hydrochloride  are 
generally  recognized  as  safe  and 
effective  when  used  as  ingredients  in 
antiHistamine  drug  products  intended 
for  OTC  use. 
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2.  Several  comments  pointed  out  that 
the  table  of  ^mptoms  and 
sharmacological  groups  in  part  II. 
paragraph  B.  of  the  Panel's  report  (41  FR 
38320)  omitted  antihistamines  as  a 
pharmacological  group  for  treating 
runny  nose.  The  comments  stated  that 
both  the  report  and  the  Panel's 
recommended  monograph  contain 
"running  nose"  as  a  Category  I  claim  for 
antihistamines.  Several  of  the  comments 
also  criticized  the  Panel's  omission  from 
the  table,  the  report,  and  the  monograph 
of  antihistamines  as  a  pharmacological 
group  for  treating  "sinus  congestion." 
"These  comments  argued  that  because 
"congestion"  is  a  symptom  of  allergic 
rhinitis,  and  the  Panel  has  placed 
antihistamines  in  Category  I  for  the 
alleviation  of  the  symptoms  of  allergic 
rhinitis,  "sinus  congestion"  should  be 
included  as  a  symptom  to  be  treated 
with  antihistamines. 

The  agency  agrees  the  antihistamines 
were  inadvertently  omitted  from  the 
table  of  symptoms  and  pharmacological 
groups  as  a  treatment  for  runny  nose. 
Runny  nose  as  may  occur  in  allergic 
rhinitis  is  listed  as  a  Category  I  claim  for 
antihistamines  in  the  Panel's  report  and 
in  S  341.72(a)  (1),  (2),  and  (6)  of  its 
recommended  monograph.  Therefore, 
the  table  of  symptoms  and 
pharmocological  groups  in  part  II. 
paragraph  B.  is  amended  by  the 
publication  of  this  document. 

The  agency  does  not  agree  that 
antihistamines  should  be  included  in  the 
table,  report,  or  recommended 
monograph  for  the  treatment  of  "sinus 
congestion."  The  Panel  recommended 
antihistamines  only  for  the  treatment  of 
specific  symptoms,  i.e.,  runny  nose, 
sneezing,  itching  of  the  nose  or  throat, 
and  itchy,  watery  eyes  associated  with 
allergic  rhinitis,  and  did  not 


recommended  antihistamines  for  the 
alleviation  of  all  symptoms  associated 
with  allergic  rhinitis,  as  stated  by  the 
comment.  Sinus  congestion  may  result  in 
impaired  sinus  drainage  due  to  nasal 
obstruction  caused  by  allergic  rhinitis  or 
the  "common  cold."  The  Panel  reviewed 
studies  that  measured  the  effects  of 
antihistamines  or  nasal  obstructions 
(Refs.  1.  2,  and  3).  These  studies 
demonstrated  that  antihistamines  did 
not  reduce  nasal  obstruction  and 
therefore  did  not  aid  in  sinus  drainage. 
To  the  contrary,  the  studies  indicated 
that  antihistamines  may  sometimes 
further  aggravate  nasal  obstruction 
(Refs.  2  and  3).  For  that  reason,  the 
Panel  placed  antihistamines  in  Category 
11  for  claims  for  the  relief  of  symptoms 
such  as  nasal  obstructions,  nasal 
stuffiness,  etc.  The  Comments  did  not 
provide  any  data  that  demonstrate  that 
antihistamines  are  effective  in  the 
treatment  of  "sinus  congestion."  The 
agency  concurs  in  the  Panel's  Category 
II  classification. 

References 

(1)  OTC  Volume  040306. 

(2)  OTC  Volume  040114. 

(3)  OTC  Volume  040123. 

3.  One  comment  stated  that  two 
antihistamines  should  not  be  taken 
simultaneously  and  recommended  that 
the  labeling  should  be  clear  on  this 
matter.  The  comment  did  not  further 
elaborate  on  its  statement. 

The  comment  did  not  provide  any 
information  or  examples.  It  is  not  clear 
whether  there  was  concern  about  the 
simultaneous  ingestion  of  two  drug 
products  each  containing  antihistamines 
ingredients  that  are  specifically  labeled 
as  "antihistamines"  or  the  simultaneous 
ingestion  of  two  different  drug  products 
both  containing  antihistamines 
ingredients  but  for  different  use,  e.g.,  one 
product  labeled  for  "nightime  sleep-aid 
use"  with  no  labeling  as  an 
antihistamine  and  another  product 
labeled  for  "antihistamines  use." 

The  agency  recognizes  that  such 
products  are  currently  available  in  the 
OTC  drug  marketplace  but  is  unaware 
of  any  information  that  would  raise 
health  concerns.  It  is  unlikely  that  a 
consumer  would  concurrently  take  two 
different  OTC  drug  products  both 
containing  antihistamines.  The  proposed 
labeling  for  antihistamines  in  this 
tentative  final  monograph  specifically 
requires  that  the  product's  principal 
intended  use,  i.e.,  "antihistamines,"  be 
stated  in  the  labeling.  By  reading  the 
labels,  a  consumer  is  made  aware  that 
different  drug  products  contain 
antihistamine  intended  to  treat  the  same 
symptoms.  Therefore  it  is  unlikely  that 
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the  common  cold.  An  additional  study 
conducted  by  a  single  investigator 
included  196  patients  with  the  common 
cold  who  were  followed  for  a  2-day 
period.  This  study  was  similar  to  the 
multicentered  studies  except  for  the 
length  of  time  the  patients  were  studied. 
The  studies  provide  evidence  that 
chlorpheniramine  is  significantly  more 
effective  than  a  placebo  in  alleviating 
the  symptoms  of  runny  nose  and 
sneezing  associated  with  the  common 
cold.  However,  the  data  do  not  provide 
statistical  evidence  to  show  that' 
chlorpheniramine  is  effective  in 
relieving  itching  of  the  no.<e  or  throat  or 
itchy,  watery  eyes  associdfed  with  the 
common  cold.  The  ag»^nc.y  has.  therefore, 
concluded  that  chlorpheniramine  is 
effective  in  treating  runny  nose  and 
sneezing  associated  with  the  common 
cold.  Because  the  pharmacologic  actions 
of  the  various  Category  I  antihistamines 
are  similar,  the  agency  ijeiieves  that  the 
data  submitted  for  chlorpheniramine 
allow  Category  I  status  for  these  claims 
to  be  e.xtended  to  all  Category  I 
antihistamine  active  in.sredients. 
Accordingly,  an  indication  for  the 
temporary  relief  of  runny  nose  and 
sneezing  associated  with  the  common 
cold  has  been  added  tu  proposed 
S  341.72(b)  of  this  tentative  final  •; 

monograph. 

Reference 

(1)  Comment  Nos.  Si;r0O4  and  SUP0»).5. 
Docket  No.  7F,N-flO,'>2.  Do<:kets-Mnnija«'m»  nl 
Branth. 

5.  One  comment  recommended  th.'it.  in 
view  of  the  reported  toxicity  of 
brompheniramine  male.ite  and 
i;hlorpheniramine  maleate.  the  qiianlity 
of  these  antihistamin«?s  contained  in 
OTC  pack-iijps  should  be  limited.  For 
example,  the  comment  rerommemied 
limiting  bromphenirjmine  and 
chlorphenir.imine  pfodiii;ts  to  24  foil- 
wrapped  tablets  for  the  4-mg  strrngth 
tablets  and  to  12  tablets  for  the  8-  and 
12-mg  stren.sth  tablets.  Tlie  comm«!nt 
also  recommended  thnt  containers  of 
larger  quantities  of  these  antihistamines 
have  child-resistant  closures.  The 
comment  ;'id  not  provide  any  data  to 
support  its  recommendations. 

FDA  has  established  quantity 
limitations  for  certain  OTC  dnigs  in 
order  to  limit  the  possibility  of 
accidental  poisoning  of  children.  See,  for 
example.  21  CFR  201.308  (ipecac  syrup) 
and  21  CFR  201.314  (children's  aspirin). 
The  Consumer  Product  Safety 
Commission  (CPSC).  however,  has  the 
authority  to  require  child  resistant 
closures  for  OTC  drug  containers.  FDA 
is  aware  that  CPSC  has  reviewed  the 
available  data  on  antihistamines  to 
determine  if  child-resisiant  closures  are 


warranted  for  OTC  drug  products 
containing  these  ingredients.  CPSC  has 
published  a  final  rule  that  drug  products 
containing  more  th.)n  75  mg 
diphenhydramine  hydrochloride  in  a 
single  package  and  in  a  dosage  form 
intended  for  oral  administration  be 
required  to  have  child-resistant 
packaging.  (See  CPSC  Requirements  for 
Child-Resistant  Par.k^iging: 
DiphenhydrHmin»f  M\drochloride 
published  in  the  Federal  Reipster  on 
February  15. 1984,  48  FR  5337.)  CPSC 
found  th.it  scriojs  toxic  effects  can  be 
produced  with  doses  of 
diphenhydramine  hydrochloride  as  low 
as  100  mg. 

CPSC  reviewed  the  toxicity  of 
antihistamines  oih^r  than 
diphenhydramine.  However,  it  did  not 
propose  that  any  antihistamine  other 
than  diphenhydramine  be  required  to  be 
packaged  with  chi!d-resistant  closures. 
Because  of  the  lack  of  significant 
toxicity  data  for  antihistamines  other 
than  diphenhydramine.  CPSC  concluded 
that  child-resistant  closures  were  not 
necessary  for  these  drugs,  regardless  of 
the  amount  of  drug  contaired  in  each 
package. 

The  comment  did  not  submit  any  data 
demonstrating  a  need  to  limit  the 
package  size  of  non-diphenhydramine 
antihistamine  dnis?  products.  Moreover. 
FD.'V  does  not  have  other  data  or 
information  showing  that  limiting  the 
package  size  for  those  antihistamines  is 
necessary.  In  the  case  of 
diphrnhvdramine.  CPSC  is  requiring 
that  child-rpsistant  c!'isures  be  used  for 
packages  of  drug  products  containing 
greater  than  75  mg  diphenhydramine.  If 
the  agency  proposed  limiting  the 
package  si^^f  of  sui  h  drug  products  to  75 
mg  diph<;nhy  Jr.imine  or  less,  each 
pack.ige  w;)iild  cont-iin  only  six 
chi!dr»?n's  doses  of  1 2.5  mg  or  one  and 
one  half  adult  doses  of  50  mg.  Limiting 
the  pai  kage  size  to  such  low  numbers  of 
dosages  would  be  iT.pi.iclical.  The 
agency  bylieves  that  CPSCs 
recjuirem».'Rf  forchild-resistant  closures 
for  drug  products  containing 
diphenhydramine  pruvide»a  sufficient 
safeguard  against  accidental  overdose 
in  children,  and  th.4t  package  size 
limitations  are  therefore  unnecessary  for 
such  drug  produf  ts. 

B.  Commenls  on  Switching  Prescription 
Antihistonuns  Active  Ingredients  to 
OTC  Status 

6.  Several  comments  agreed  and 
others  disagieed  with  the  Panel's 
recommendation  to  allow  the  OTC 
marketing  of  certain  antihistamines 
which  were  previously  available  only  by 
prescription  or  at  higher  dosage  levels 
than  those  currently  permitted  for  OTC 


use.  The  comments  which  disagreed 
with  the  Panel  unanimously 
recommended  that  those  antihistamines 
which  were  previously  available  by 
prescription  only,  i.e.,  promethazine 
hydrochloride,  diphenhydramine 
hydrochloride,  brompheniramine 
maleate,  chlorpheniramine  maleaie  at  a 
dosage  of  4  mg,  should  remain 
prescription  products.  In  general,  the 
comments  expressed  opinions,  without 
supporting  data,  that  the  benefits 
obtained  from  allowing  these 
antihistamines  to  become  available 
OTC  would  not  outweigh  the  risks  to 
which  consLmets  would  be  exposed. 
Among  the  risks  mentioned  were  (1) 
toxic  effects  from  overdosage,  (2) 
varying  degrees  of  drowsiness  and 
different  adverse  reactions  in  different 
patients.  (3)  a  potmlial  for  becoming 
dependent  on  the  sedative  effect  of 
antihistamines.  (4)  the  development  of  a 
tolerance  to  antihistamines,  and  (:>) 
confu.sion  among  consumers  from  too 
many  antihistamines  on  the  market.  The 
comments  also  expressed  concern  that 
asthmatics  with  severe  bronchitis  would 
suffer  from  a  thickening  of  secretions 
due  to  the  anticholinergic  effect  of 
antihistamines. 

In  the  preamble  to  the  Panel's  report 
at  41  FR  38313,  the  agency  disagreed 
with  the  Panel's  classification  of 
diphenhydramine  hydrochloride  as  a 
Category  I  antihistamine.  The  agency's 
objection  to  the  Panel's  recommendation 
to  place  these  ingredients  in  Category  I 
was  based  on  the  degree  of  drowsiness 
produced  as  a  side  effect.  Subsequently, 
in  a  final  decision  concerning  the  OTC 
marketing  of  diphenhydramine 
hydrochloride  as  an  OTC  antitussive 
drug  product,  published  in  the  Federal 
Register  of  August  31. 1979  (44  FR 
51512),  the  Commissioner  found  that  the 
risk  of  drowsiness  in  itself  does  not 
justify  restricting  a  drug  to  prescription 
use  if  "the  manufacturer  provides 
essential  information  in  the  labeling  and 
packages  the  drug  in  child-resistant 
containers."  The  requirement  of  child- 
resistant  closures  has  been  addressed  in 
comment  5  above.  The  agency, 
therefore,  is  proposing  in  this  tentative 
final  monograph  that  diphenhydramine 
hydrochloride  at  an  adult  dosage  of  25 
to  50  mg  and  doxylamine  succinate  a\  an 
adult  dosage  of  7.5  to  12.5  ng  every  4  to 
6  hours  be  Category  I  as  OTC 
antihistamine  drug  products.  (See 
-  comments  8  and  IS  below.) 

The  agency  disagrees  with  a  comment 
that  contended  that  higher  doses  of 
chlorpheniramine  maleate  should  not  be 
allowed  OTC.  Chlorpheniramine 
maleate  has  been  available  by 
prescription  at  the  4-mg  dosage  level 


and  OTC  at  the  2-mg  and  the  4-mg 
dusage  levels;  however,  data  reviewed 
by  the  Panel  shows  that 
chlorpheniramine  tnalealc  at  a  dosage  of 
4  mg  every  4  to  6  hours  is  the  minimum 
effective  dosage  for  adults.  Therefore, 
the  agency  is  proposing  that 
chlorpheniramine  maleate  be  available 
OTC  at  the  4-mg  dosage.  The  warning 
statements  proposed  in  S  341.72  of  this 
tentative  Tmal  monograph  will  advise 
consumers  of  the  appropriate  use  of 
antihistamines  and  of  the  risks 
associated  with  them.  (8ee  comment  12 
below.) 

The  agency  agrees  with  the  Panel's 
classification  of  brompheniramine 
maleate  and  is  proposing  that  this 
ingredient  be  Category  I. 

Issues  regarding  the  safety  of 
promethazine  hydrochloride  have  not 
yet  been  resolved.  The  agency  is 
proposing  a  Category  in  classiflcation  of 
this  ingredient  at  this  time.  (See 
comment  9  below.) 

7.  One  comment  contended  that  the 
antihistamine  dexchlorpheniramine 
maleate  should  be  made  available  OTC. 
The  comment  explained  that 
chlorpheniramine  maleate.  which  the 
Panel  classified  as  a  Category  I 
antihistamine,  is  a  mixture  of  dextro- 
and  levo-optical  forms  in  which  most  of 
the  activity  of  the  antihistamine  results 
from  the  dextro-optical  form.  The 
comment  pointed  out  that 
dexchlorpheniramine  maleate  is 
composed  of  the  dextro-optical  form. 
The  comment  argued  that  a  small  dose 
of  the  more  active  dexchlorpheniramine 
would  give  the  same  effectiveness  as  a 
larger  dose  of  chlorpheniramine  and 
would,  therefore,  be  safer  because 
patients  would  be  exposed  to  a  small 
amount  of  active  ingredient.  The 
comment  cited  "The  Uoited  States 
Dispensatory"  (Ref.  1)  in  support  of  its 
argument,  as  follows:  "*  *   *  it  would 
appear  that  administration  of  the  dextro 
isomer  in  half  the  dose  of  the  racemic 
compound  would  provide  practically  the 
same  antihistaminic  activity  as  the  latter 
(i.e.,  chlorpheniramine)  and  but  half  of 
its  toxic  effects;  the  expectation  has 
been  confirmed  clinically."  The 
comment  recommended  that  the  agency 
classify  dexchlorpheniramine  maleate 
as  a  Category  I  antihistan^iine  in  doses  of 
2.  4,  and  6  mg. 

Dexchlocpneniramine  maleate  is 
currently  marketed  under  an  approved 
iibbreviated  new  drug  application 
(ANDA)  as  a  prescription  drug  at  a  dose 
of  2  mg  every  4  to  6  hours  for  adults,  a 
dose  of  1  mg  every  4  to  6  hours  for 
children  6  to  under  12  years  of  age,  and 
a  dose  of  0.5  mg  every  4  to  6  hours  for 
children  2  to  under  6  years  of  age  (Refs. 
2  and  3).  Chlorpheniramine  maleate  is 


currently  marketed  as  an  OTC 
antihistamine  drug,  and  the  agency  is 
proposing  to  place  chlorpheniramine 
maleate  in  Category  I  at  a  dose  of  4  mg 
every  4  to  6  hours  for  adults  and  a  dose 
of  2  mg  every  4  to  6  hours  for  chiidilsn  6 
to  under  12  years  of  age.  (See  comment 
12  below.) 

An  in  vitro  and  an  in  vivo  study  of 
dexchlorpheniramine  maleate. 
chlorpheniramine  maleate  (racemic 
mixture),  and  the  levo-optical  form  of 
chlorpheniramine  maleate  in  guinea  pigs 
and  dogs  has  demonstrated  that  the 
dextro-optical  form 
(dexchlorpheniramine  maleate)  of 
chlorpheniramine  maleate  is  the  active 
moiety  in  the  racemic  mixture  (Ref.  4). 
The  data  from  this  study  demonstrate 
that  dexchlorpheniramine  maleate  has 
approximately  twice  the  antihistaminic 
activity  of  chlorpheniramine  maleate 
(racemic  mixture).  Therefore,  the      < 
appropriate  OTC  dosages  for 
dexchlorpheniramine  maleate  are  half 
the  proposed  dosages  for 
chlorpheniramine  maleate. 

A  review  of  FDA  adverse  reaction 
reports  since  1976  (Ref.  5)  indicates  that 
only  one  adverse  reaction  (a  patient 
fainting)  has  been  reported  in  cases 
where  dexchlorpheniramine  maleate 
was  the  only  drug  given. 

Based  on  the  safe  and  effective  use  of 
dexchlorpheniramine  maleate  under  an 
approved  ANDA.  the  safe  and  effective 
use  of  chlorpheniramine  maleate  for 
many  years  as  an  OTC  antihistamine, 
and  a  review  of  FDA  adverse  reaction 
reports,  the  agency  believes  that 
dexchlorpheniramine  maleate  can  be 
generally  recognized  as  safe  and 
effective  for  OTC  use.  The  agency  is 
therefore  proposing  that 
dexchlorpheniramine  maleate  be 
classified  as  Category  las  an  OTC 
antihistamine  at  a  dose  of  2  mg  every  4 
to  6  hours,  not  to  exceed  12  mg  in  24 
hours,  for  adults  and  a  dose  of  1  mg 
every  4  to  6  hours,  not  to  exceed  6  mg  in 
24  hours,  for  children  6  to  under  12  years 
of  age.  The  agency  also  proposes  a  dose 
of  0.5  mg  every  4  to  6  hours,  not  to 
exceed  3  mg  in  24  hours,  tor  children  2  to 
under  6  years  of  age  under  professional 
labeling  in  the  tentative  final 
monograph.  The  labeling  warnings  are 
identical  to  those  being  proposed  for 
chlorpheniramine  maleate. 

Only  timed-release  dosage  forms  are 
currently  approved  for  adult  doses 
greater  than  2  mg  every  4  to  6  hours.  An 
approved  NDA  is  required  for  such 
products.  (See  comment  13  below.) 
Therefore,  dosages  of  4  to  6  mg  will  not 
be  included  in  this  tentative  final 
monograph. 

Although  the  agency  is  proposing  in 
this  tentative  final  monograph  to  switch 


dexchlorpheniramine  maleate  to  OTC 
use  from  its  present  status  as  a 
prescription  drug,  OTC  marketing  may 
not  begin  at  this  time.  In  the  Federal 
Register  of  June  3. 1983  (48  FR  24925), 
FDA  explained  the  enforcement  policy 
for  drugs  that  were  originally  on 
prescription  status  but  which  were  being 
proposed  for  OTC  marketing  under  the 
OTC  drug  review.  As  noted  there,  21 
CFR  330.13  permits  OTC  marketing  of  a 
drug  previously  limited  to  prescription   ^ 
use  prior  to  publication  of  a  final 
monograph  provided  that  certain 
conditions  are  met.  To  qualify  for  such 
treatment,  the  drug  must,  at  a  minimum, 
have  been  considered  by  an  OTC  drug 
advisory  review  panel  and  either 
recommended  for  OTC  marketing  by  the 
panel  or  subsequently  determined  by 
¥D\  to  be  suitable  for  OTC  marketing. 
Dexchlorpheniramine  maleate  was  not 
considered  by  a  panel  and.  therefore, 
does  not  qualify  for  early  OTC 
marketing  under  the  terms  of  the 
enforcement  policy  set  out  in  S  330.13. 
Moreover.  FDA  beKeves  that  the  drug  is 
not  appropriate  for  OTC  marketing  at 
this  time.  FDA  believes  that  public 
comments  submitted  in  respoi^e  to  the 
proposed  switch  in  status  should  be 
evaluated  before  OTC  marketing  is 
begun.  Accordingly,  until  such 
comments  are  reviewed, 
dexchlorpheniramine  maleate  remains  a 
prescription  drug  subject  to  the  terms 
and  conditions  specified  in  its  approved 
ANDA. 
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from  complete  disagreement  with  the 
Panel's  recommendation  to  suggestions 
that  the  agency  place  limitations  on  the 
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strength  of  the  tablets  and/or  the  size  of 
the  packages  and  that  child-resislant 
closures  be  required  for  all  OTC 
products  cuntaminit  this  ingredient.  One 
comment  »U)?ges!ed  that 
diphenhydramine  hydrochloride  be 
available  OTC  o.n'y  after  consultation 
with  a  pharindcisi  or  "prescriber.'  All  of 
the  comnicnf.s  vvi^re  concerned  about 
diphenhydramine  hydrochloride's 
pronounced  tendency  for  causing 
drowsiness. 

In  the  prcMmble  to  the  Panel's  report 
at  41  FR  3RM3.  the  agency  dissented 
from  the  Panels  Category  I 
classification  of  diphenhydramine 
hydrochli-.fiile  as  an  OTC  antihistamine 
ingredient  Ii  was  pointed  out  that  at 
that  timt  a.)  product  containing 
diphenhydf  ^mine  hydrochloride  was 
marketed  O  1 C  as  an  antihistamine  at 
any  dosage  level.  In  the  preamble  to  the 
Panel's  report,  the  agency  also  deferred 
a  decision  on  the  Panel's 
recommendation  to  place 
diphenhydramine  hydrochloride  in 
Category  1  as  an  antitussive  ingredient 
until  the  agency  made  a  decision 
concerning  a  pending  supplemental 
NDA  for  OTC  status  of 
diphenhydramine  hydrochloride  as  an 
antitussive.  Subsequently,  in  a  final 
decision  concerning  the  OTC  marketing 
of  diphenhydramine  hydrochloride  as  an 
antitussive  drug  product  published  in 
the  Federal  Re^ster  of  August  31, 1979 
(44  ¥R  5151;:).  the  Commissioner  found 
tb.it  the  risk  of  drowsiness  in  itself  does 
not  justify  restricting  a  drug  to 
prescription  u.se  if  "the  manufacturer 
provides  esiinntial  information  in  the 
labeling  and  pa>:k.i'.<f?.s  the  driig  in  child- 
resistant  co-tfiirsers."  Diphenhydrumir.c 
presentiy  is  rr..)rketfcd  OTC  as  an 
antitussive  ur.iler  an  approved 
supplemental  \UA. 

1  he  agencv  believes  that  the  proposed 
warning  in  this  tt^ntative  final 
monoijraph  that  reads  "May  cause 
marked  drowsiness:  ali;i)hol  may 
increase  the  d;owsiness  effect.  Avoid 
alcoholic  bcverdges  w.^'ile  taking  this 
product.  Use  ciution  when  driving  a 
motor  vehicle  or  optrjiing  machinery  ' 
and  the  warning  ior  products  labeled  for 
children  under  12  years  of  age  that  reads 
"May  cause  marked  d'owstness  "  arp 
adequate  to  allow  OTC  marketing  of 
diphenhydramine  hydrochloride.  These 
warnings  are  similar  to  those  required 
under  the  approved  supplemental  NDA 
for  the  antitussive  drug  product 
containing  diphenhydramine. 

The  agency,  therefore,  is  proposing 
diphenhydramine  hydrochloride  as 
Category  I  in  this  tentative  final 
monograph  for  use  as  an  OTC 
antihistamine  at  an  adult  dosage  of  25  to 


50  mg  every  4  to  6  hours,  not  to  exceed 
300  mg  in  24  hours,  and  for  children  6  to 
12  years  of  age  at  a  dosage  of  12.5  to  25 
mg  every  4  to  §  hours,  not  to  exceed  150 
mg  in  24  hours. 

9.  Many  comments  were  opposed  to 
the  Pane!  s  classification  of 
promethazine  hydrochloride  as  a 
Category  I  antihistamine  for  relieving 
the  symptoms  of  allergic  rhinitis.  These 
comments  agreed  with  the  agency's 
decision  (as  stated  in  the  preamble  of 
the  Panel's  advance  notice  of  proposed 
rulemaking)  to  limit  promethazine 
hydrochloride  to  its  present  status  as  a 
prescription  drug.  The  comments 
asserted  that  promethazine  should  not 
be  available  on  an  OTC  basis  because 
of  (1)  its  adverse  side  effects  (especially 
sedation  and  blood  dyscrasias).  (2)  thp 
potential  for  abuse  and  overdosage.  (3) 
the  risk  in  children,  and  (4)  the 
possibility  of  increased  development  of 
promethazine-induced  dyskineasias. 
The  comments  concluded  that  the  risk  of 
adverse  effects  from  the  OTC 
availability  of  promethazine 
hydrochloride  is  not  jofltined  in  the 
absence  of  an  offsetting  benefit  in  the 
form  of  thirrapt!utic  superiority  in 
comparison  with  antihistamine 
ingredients  already  marketed  OTC. 

Only  one  comment  (a  reply  comment) 
agreed  with  the  Panel's  Category  I 
classifiation,  conlr nding  that 
promethazir;«»  has  an  outstanding  safety 
record  batted  on  its  1  »rg  history  of  use. 
that  there  was  no  b.isis  for  implicating 
promethazi;).;  hydrochli)ride  as  the 
cause  for  blood  dyscrasias.  and  that 
promothazire  hydroihloride  cannot  be 
distinguished  from  other  OTC 
antihistamines  in  term.s  of  its  sedative 
and  other  ailverse  effects  On  the  central 
nervous  system. 

After  rt viewing  these  comments,  the 
Center  for  Drugs  and  Biologies  (CDB) 
expressed  its  con*  cms  regarding  the 
effect  of  promethazine  hydrochloride  on 
the  cential  ncvujs  system  in  a 
feedback  lettir  to  a  manufacturer  (Ref. 
1).  Based  on  an  incidence  of  1  in  2,468 
(0.04  percent)  of  extrapyramidal 
syndrome  associ-ited  with  the  use  of 
promethazine  hydrochloride  that  was 
cited  by  the  Panel  (41  FR  38390)  and  a 
report  of  four  cas'rs  of  choreoathetosis 
that  were  related  to  the  use  of 
promethazine  at  dosages  comparable  to 
those  recommended  by  the  P.inel  (Ref. 
2).  the  CDB  «|iiHS'ioned  whether  a  drug 
with  the  side  effer.t  of  choreoathetosis 
and  a  known  incidence  of 
extrapyramidal  side  effects  has  an 
acceptable  benefit-to-risk  rajio  for  OTC 
use.  The  agency  had  previously  stated  in 
the  preamble  of  the  Panel's  report  (41  FR 
38312)  that  children  seem  particularly 


liable  to  develop  adveise  central 
nervous  system  reactions,  such  as 
extrapyramidal  disturbances  from  the 
use  of  promethazine,  CDB  added  that  it 
does  not  consider  the  rare  drug-related 
cases  of  blood  dyscrasias  an  issue  that 
would  preclude  OTC  use  of  this 
ingredient  inasmuch  as  other  OTC 
antihistamines  also  can  be  associated 
with  such  reactions,  but  because  of  its 
other  concerns  was  proposing  that 
promethazine  hydrochloride  be  placed 
in  Category  III. 

In  response  to  this  letter,  the 
manufacturer  p«'t)tioned  the  agency  to 
reopen  the  administrative  record  for  the 
OTC  cold,  cough,  allergy, 
bronchodilator.  and  antiasthmatic  drug 
products  rulemaking  to  include  new 
data  and  information  regarding  the 
safety  of  promethazine  hydrochloride 
(Refs.  3  and  4).  The  new  data  and 
information  submitted  by  the 
manufacturer  clarify  the  data  regarding 
the  incidence  of  extrapyramidal  effects 
associated  with  the  use  of  promethazine 
in  both  adults  and  children  and  point 
out  errors  in  the  data  cited  by  CDB 
regarding  the  association  between  the 
use  of  promethazine  and  the  occurrence 
of  choreoathetosis.  The  agency  has 
included  these  data  and  information  in 
the  administrative  record  for  this 
rulemaking  in  reaching  its  decision  on 
the  status  of  promethazine  in  this 
tentative  final  monograph  (Ref.  5). 

The  manufacturer  noted  that  the 
CDB's  information  on  the  0.04  percent 
incidence  rate  of  extrapyramidal 
syndrome  was  based  on  only  one  ( ase 
in  2.  466  patients,  as  cited  by  the  Panel 
at  41  FR  38J90.  The  maniifa.'  turer  stated 
that  its  review  of  the  single  case  report 
disclosed  that  it  involved  the  injectable 
dosage  form  of  promethazine  and  not 
the  oral  dosajje  form.  The  agency  has 
confirmed  that  this  is  correct.  The  0.04 
percent  incidence  rate  was  derived  from 
the  Panel's  review  of  adverse  reaction 
reports  from  the  Boston  Coillaborative 
Drug  Surveillance  Program  (BCDSPl  and 
the  University  of  Florida  Adverse 
Reaction  Study.  The  manufacturer 
included  in  its  petition  a  statement  from, 
jick.  a  recognized  epidemiologist  of  the 
BCDSP,  that  the  one  case  cited  by  the 
Panel  is  the  only  United  St.^tes  case  of 
extrapyramidal  syndrome  reported 
through  the  BCDSP  program  (Ref.  4).  Jick 
added  that  the  data  in  BCDSP  were 
updated  through  the  end  of  1981.  and 
four  additional  cases  of  extrapyramidal 
symptoms,  all  of  which  were  from 
Western  Europe,  were  identified.  Of  the 
four  cases,  three  involved  injectable 
promethazine  in  relatively  high  doses, 
and  only  one  case  involved  a  patient 
who  received  oral  promethazine.  Jick 
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stated  that  the  patients  were  elderly, 
hud  chronic  pulmonary  problems  and 
other  serious  disorders,  and  received 
other  medications  that  are  likely  to  have 
influenced  what  occurred.  Jick 
concluded  that  the  data  do  not  indicate 
that  promethazine  at  the  Suggested  OTC 
oral  dosages  would  present  any 
important  risk  of  the  occurrence  of 
extrapyramidal  symptoms. 

The  manufacturer  addcxi  that  the  only 
other  reference  cited  in  the  agency's 
letter  that  describes  cases  of 
extrapyramidal  effects  associated  with 
promethazine  was  the  ADR  Highlights 
(Ref.  2).  Fourteen  cases  are  described,  of 
which  four  purportedly  involved 
promethazine.  The  manufacturer  stated 
that  the  ADR  Highlights  omitted 
information  on  the  route  of 
administration  of  the  drug  in  addition  to 
containing  other  errors  on  the  drugs 
involved  and  the  doses  administered. 

The  agency  acknowledges  that 
maccuracies  existed  in  the  data  base 
and  that  correction  of  these  errors  leads 
FDA  to  conclude  that  the  possibility  of 
choreoathetosis  occurring  with  OTC  oral 
doses  of  promethazine  is  unlikely.  This 
conclusion  is  supported  by  a  review  of- 
FDA  adverse  reaction  data  for  the 
period  1970-1981  and  a  review  of  the 
published  literature.  These  sources 
reveal  only  a  few  cases  of 
extrapyramidal  effects  possibly 
associated  with  dosages  of 
promethazine  that  would  be  available 
OTC.  Also,  based  on  the  above  data, 
there  is  no  evidence  to  indicate  that 
these  effects  would  be  more  likely  to 
occur  in  children.  Based  upon  the 
available  data,  the  agency's  concerns 
regarding  the  occurrence  of 
extrapyramidal  effects  and 
choreoathetosis  and  the  concern  that 
children  seem  particularly  liable  to 
develop  adverse  central  nervous  system 
reactions  to  promethazine  have  been 
adequately  addressed.  Thus,  these  are 
no  longer  issues  that  would  preclude  use 
of  this  ingredient  at  proposed  OTC  oral 
dosages. 

The  agency  has  also  re\ievved 
additional  information  on  promethazine 
obtained  from  the  National  Prescription 
Audit  (NPA)  and  the  National  Disease 
and  Therapeutic  Index  (NDTI)  data 
systems  (Ref.  6).  The  data  show  that 
promethazine  hydrochloride  has  been 
•  widely  used  as  a  prescription  drug 
product,  primarily  in  combination  with 
other  active  ingredients,  with  a 
relatively  low  incidence  of  serious 
adverse  reactions.  The  agency  has 
further  concerns  regarding  the  safe  use 
of  this  ingredient  solely  as  an  OTC 
antihistamine  drug  product,  particularly 
■  for  extended  periods  of  time  as  for 


allergy  treatment.  Promethazine 
hydrochloride  is  a  phenothiazine.  and 
long-term  phenothiazine  therapy  has 
been  associated  with  the  occurrence  of 
tardive  dyskinesia  (Ref.  7).  a  serious 
central  nervous  system  syadrome  that 
may  persist  indefinitely  after 
discontinuation  of  the  medicatton.'Some  - 
of  the  comments  also  expressed  concern 
about  the  possibility  of  increased 
development  of  promethazine-induced 
dyskinesias:  however,  specific  cases  of 
the  occurrence  of  tardive  dyskinesia 
with  the  use  of  promethazine 
hydrochloride  have  not  been  reported. 

Based  on  data  available  to  the  agency 
(Ref.  6).  FDA  finds  that  promethazine 
hydrochloride  has  not  been  used 
extensively  as  an  antihistamine  on  a 
long-term  basis.  A  review  of  NPA  and 
NDTI  data  for  the  period  1975  to  1981- 
1982  (Ref.  6)  shows  that  the  majcr  use  of 
the  manufacturer's  promethazine 
hyrochloride  as  a  prescription  drug  is  in 
combination  products  for  acute  cough/ 
cold  therapy.  Single  entity  promethazine 
hydrochloride  tablets  are  most 
frequently  used  for  antiemetic  actions 
and  have  the  highest  percentage  of 
continued  use.  The  data  show  that 
virtually  all  of  the  manufacturer's 
promethazine  combination  drug 
products  are  used  for  "cough/cold" 
indications  while  their  use  as  an 
"antihistamine/anti-allergy"  drug  is 
virtually  nil.  The  data  also  show  that  the 
single-ingredient  promethazine  drug 
products  (i.e.,  tablets  and  syrup)  arc 
used  as  an  antihistamine/antiallergy" 
drug  to  a  limited  degree  (i.e.,  average  of 
12  percent  of  the  NDTI  mentions  for  the 
period  1975  to  1981-1982).  In  addition, 
the  NDTI  data  indrcate  that  these 
promethazine  products  are  used  mostly 
on  a  short-term  rather  than  on  a  long- 
term  basis,  with  the  exception  of  single 
ingredient  tablets  (Ref.  6).  The  high 
ratios  of  new  to  refill  prescriptions  in 
the  NPA  data  also  demonstrate  that 
these  products  are  not  used  on  a  long- 
term  basis  with  the  exception  of  single 
ingredient  tablets  (Ref.  6).  Long-term  use 
of  the  single  ingredient  tablets  most 
frequently  represents  its  use  as  an 
antiemetic  in  chronic  illnesses,  such  as 
cancer,  and  not  as  an  antihistamine  in 
patients  with  allergic  rhinitis.  The 
conclusion  that  promethazine 
hydrochloride  has  not  been  used 
extensively  as  an  antihistamine  on  a 
long-term  basis  is  further  supported  by 
the  manufacturer's  statement  in  its 
submission  that  "the  average  course  of 
therapy  under  a  prescription  for  an  oral 
promethazine  product  is  about  6-9 
days"  (Ref.  3). 

The  agency  believes  that  many 
consumers  who  use  OTC  antihistamines 


to  treat  the  symptoms  of  allergic  rhinitis 
use  these  products  on  a  long-term  basis 
because  the  symptoms  of  allergic 
rhinitis  usually  occur  for  extended 
periods  of  time.  However,  promethazine 
hydrochloride  has  not  been  used 
extensively  as  an  antihistamine  on  a 
long-term  basis  in  the  OTC  target 
population,  i.e..  patients  with  allergic 
rhinitis.  Therefore,  there  is  no  assurance 
that  long-term  use  of  promethaine 
hydrochloride  as  an  OTC  antihistamine 
will  not  cause  the  serious  side  effect 
tardive  dyskinesia. 

Accordingly,  the  agency  remains 
unpersuaded  that  promethazine,  as  a 
phenothiazine,  can  be  generally 
recognized  as  safe  for  OTC  usf .  Many  of 
the  comments  received  in  response  to 
the  Panel's  Category  I  recommendation 
for  promethazine  hydrochloride  were 
from  health  professionals  who  opposed 
OTC  status  for  this  drug.  The  CDB 
raised  the  concern  in  its  May  7, 1982 
letter  that  promethazine,  as  a 
phenothiazine,  is  distinct  from  other 
antihistamines  in  terms  of  its  chemical 
structure  and  its  adverse  effects  on  the 
central  nervous  system  (Ref.  1).  In  its  . 
petition  (Ref.  4).  the  manufacturer 
acknowledged  that  promethazine  is 
chemically  related  to  phenothiazines. 
but  that  it  is  widely  recognized  that 
differences  in  chemical  structures  and 
pharmacology  substantially  lessen  the 
possibility  that  promethazine  could 
cause  the  range  of  side  effects 
associated  with  other  phenothiazines 
(Ref.  8).  The  manufacturer  also  stated 
that  the  Panel  concluded,  after  analysis 
of  published  reference  studies  and 
adverse  experience  reports  on 
promethazine,  that  this  drug  does  not 
cause  the  wide  range  of  serious  or 
potentially  toxic  effects  that 
characterize  other  members  of  the 
chemical  class  of  phenothiazines  (41  FR 
;i8;!90).  Despite  the  Panel's 
recommendation,  at  this  time,  FDA  is 
not  assured  that  general  recognition  of 
the  safety  of  promethazine 
hydrochloride  for  OTC  use  has  been 
adequately  established.  The  agency  is 
therefore  proposing  that  promethazine 
hydrochloride  as  a  single  ingredient  be 
Category  III  in  this  tentative  final 
monograph.  The  agency  specifically 
invites  public  comment  on  the  issues 
discussed  above  and  on  the  suitability 
of  promethazine  hydrochloride  for  OTC 
use  as  a  single  entity  antihistamine  drug. 
Combination  drug  products  containing 
promethazine  hydrochloride  will  be 
discussed  in  the  combinations  segment 
of  the  cough-cold  tentative  final 
monograph,  in  a  future  issue  of  the 
Federal  Register. 
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C.  Comments  on  Specific  Antihistamine 
Active  Ingredients 

10.  One  comment  submitted  a  study  of 
the  effectiveness  of  phenyltoloxamine 
citrate  to  support  its  reclassification 
from  Categoi7  III  to  Category  I  as  an 
OTC  antihistamine  active  ingredient 
(Ref.  1). 

The  agency  has  reviewed  the  study 
and  concludes  that  this  study  alone  is 
inadequate  to  reclassify 
phenyltoloxamine  citrate  as  a  category  I 
antihistamine  active  ingredient.  After  a 
statistical  analysis  of  the  data,  the 
agency  recognizes  that  the  study 
demonstrates  that  there  is  a  statistically 
significant  difference  between  the 
pharmacologic  action  of  the  placebo  and 
phenyltoloxamine  in  favor  of  the  active 
ingredient  at  1-  and  2-hour  intervals 
after  a  single  dose  has  been  given. 
However,  the  study  does  not 
demonstrate  the  effectiveness  of 
phenyltoloxamine  over  a  long  enough 
period  of  time  when  given  on  a  dosage 
schedule  that  would  be  representative  of 
the  actual  conditions  under  which  the 
drug  would  be  used.  The  single-dose 
study  can  be  characterized  as  a  clinical 
pharmacology  study  and  does  not 
demonstrate  that  phenyltoloxamine 
citrate  is  clinically  effective. 

Additional  data  from  multiple-dose 
clinical  studies  carried  out  over  a  period 
of  at  least  1  week,  and  including  an 
adequate  number  of  patients  per  dose 


level  as  well  as  placebo,  demonstrating 
the  effectiveness  of  phenyltoloxamine 
are  necessary  to  reclassify  this  active 
ingredient  in  Category  I.  There  may  be  a 
problem  of  carry-over  effect  in  a 
crossover  study  in  which  each  patient  is 
on  a  drug  for  a  week  or  more.  Therefore, 
a  sufficient  washout  period  should  be 
allowed  if  a  crossover  design  is  used. 
Phenyltoloxamine  citrate  will  remain  in 
Category  III  as  an  OTC  antihistamine 
active  ingredient  until  additional  data 
are  received,  reviewed,  and  accepted  by 
the  agency. 

The  agency's  detailed  comments  and 
evaluations  of  the  data  are  on  file  in  the 
Dockets  Management  Branch  (Ref.  2). 
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D.  Comments  on  Dosages  for 
Antihistamine  Active  Ingredients 

11.  Several  comments  disagreed  with 
the  Panel's  recommendation  to  increase 
the  currently  available  OTC  dosage  of 
chlorpheniramine  maleate  from  2  mg 
every  4  to  6  hours  to  4  mg  every  4  to  6 
hours  with  a  maximum  daily  dose  of  24 
mg.  The  comments  stated  that 
chlorpheniramine  maleate  has  been 
previously  available  only  by 
prescription  at  the  4-mg  dosage  level 
and  that  the  increase  in  dosage  from  2  to 
4  mg  will  lead  to  undersirable  side 
effects,  especially  excessive 
drownsiness  and  overdosage.  One 
comment  recommended  that 
chlorpheniramine  maleate  should 
continue  to  be  sold  OTC  in  its  present 
dosage  form.  Another  comment  stated 
that  the  data  on  which  the  Panel  based 
its  decision  to  increase  the  maximum 
daily  dose  from  16  to  24  mg  were 
inadequate.  The  comment  explained 
that  the  majority  of  patients  treated  at 
the  24-mg  daily  dosage  level  were 
reported  in  a  single  uncontrolled  study 
and  were  selected  from  a  population  of 
patients  with  a  long  history  of  allergy. 
Many  patients  had  previously  received 
antihistamine  therapy.  The  comment 
questioned  whether  this  group  of 
patients  is  appropriate  to  assess  the 
need  for  the  higher  OTC  dose  of 
chlorpheniramine  maleate.  The 
comment  recommended  that  the 
maximum  daily  dose  of  chlorphenirame 
maleate  for  OTC  use  the  16  mg  since 
there  are  adequate  data  to  support  this 
dosage. 

The  agency  has  reviewed  these 
comments  and  the  data  evaluated  by  the 
Panel  and  notes  the  Panel's  conclusion 


that  chlorpeniramine  maleate  has  not 
been  shown  to  be  effective  for  adults  at 
a  dose  less  than  4  mg.  In  addition, 
chlorpheniramine  maleate  has  been 
marketed  first  as  a  prescription  drug 
product  and  then  as  an  OTC  drug 
product  for  many  years  at  the  Panel's 
recommended  adult  dose  of  4  mg  every  4 
to  6  hours,  not  to  exceed  24  mg  in  24 
hours.  The  safety  and  effectiveness  of 
chlorpheniramine  maleate  at  this  dosage 
have  been  widely  recognized.  The 
agency  concludes  that  chlorpheniramine 
maleate  is  safe  and  effective  for  OTC 
use  at  the  Panel's  recommended  4-mg 
dosage  level.  Therefore,  it  is 
unnecessary  to  change  the  Panel's 
recommended  dosage  in  this  tentative 
final  monograph  by  restricting  the 
dosage  to  16  mg  in  24  hours. 

13.  One  comment  expressed  concern 
that  certain  time-release  dosage  forms 
containing  chlorpheniramine  maleate 
appear  to  release  all  of  the  ingredient  in 
a  short  period  of  time.  The  comment 
argued  that  such  dumping  causes 
marked  drowsiness  in  some  patients. 
The  comment,  however,  did  not  make 
any  specific  recommendation  to  the 
agency. 

Timed-release  formulations  are 
considered  new  drugs  within  the 
meaning  of  section  201(p)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
321(p)).  Timed-release  formulations  are 
so  complex  that  the  state  of  the  art  does 
not  permit  standardization  to  the  point 
of  inclusion  in  an  OTC  drug  monograph 
as  a  Category  I  condition.  (See  42  PR 
56736.)  In  order  to  market  these  drug 
products,  an  approved  NDA,  containing 
appropriate  bioavailability  data,  is 
required  under  section  505  of  the  act  (21 
U.S.C.  355)  and  FDA  regulations  at  Part 
314  (21  CFR  314).  This  requirement  is 
based  on  the  agency's  recognition  that 
there  is  a  possibility  of  overdosage  if 
products  that  are  designed  to  release  the 
active  ingredients  over  a  prolonged 
period  are  improperly  manufactured, 
and  the  active  ingredients  are  released 
all  at  once  or  over  too  short  a  time 
interval.  « 

Chlorpheniramine  maleate  is 
generally  recognized  as  safe  at  an  adult 
oral  dosage  of  4  mg  every  4  to  6  hours, 
not  to  exceed  24  mg  in  24  hours.  An 
NDA  is  required  for  any  timed-release 
product  containing  chlorpheniramine 
maleate. 

£.  Comments  on  Labeling  of 
Antihistamine  Drug  Product 

13.  Several  comments  stressed  the 
importance  of  making  consumers  aware 
through  appropriate  label  warnings  that 
drowsiness  is  a  potential  side  eftect  of 
the  use  of  antihistamines.  One  comment 
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specifically  recommended  that  the 
warning  state  "Caution:  May  cause 
drowsiness.  Alcohol  may  intensify  this 
effect.  Use  care  vri^«a  operating  a  car  or 
dangerous  machinery.     \ 

The  agency  agrees  with  the  comments 
that  consumers  should  be  warned  that 
drowsiness  is  a  potential  side  effect  of 
antihistamine  active  ingredients.  In  fact, 
the  Panel  recommended  the  warnings 
"May  cause  drowsiness"  or  "May  cause 
mhrked  drowsiness"  in  9  341.72(b)  (6) 
and  (7)  of  its  monograph.  The  degree 
and  the  frequency  of  the  drowsiness 
produced  by  a  specific  antihistamine 
active  ingredient  determines  which  one 
of  the  above  warnings  is  required. 

The  specific  warning  suggested  by  one 
comment  would  combine  the  drowsiness 
warning  with  related  warnings 
concerning  the  use  of  alcohol  or 
operating  a  motor  vehicle  or  dangerous 
equipment  when  taking  antihistamines. 
Combining  these  related  warnings 
would  be  beneficial  to  consumers. 
However,  the  agency  does  not  believe 
that  all  of  the  specific  language 
suggested  by  the  comment  should  be 
used  in  the  warnings.  The  comment 
suggests  that  the  warning  "Alcohol  may 
intensify  this  effect"  be  substituted  for 
the  Panel's  recommended  warning 
"Avoid  alcoholic  beverages  while  taking 
this  product"  The  agency  has 
determined  that  the  consumer  must  be 
warned  to  avoid  alcohol  to  ensure  the 
safe  use  of  antihistamines  on  an  OTC 
basis.  Moreover,  adding  the  phrase 
"alcohol  may  increase  the  drowsiness 
effect"  to  the  warning  provides  more 
information  to  the  consumer  as  to  why 
alcohol  should  be  avoided  while  taking 
an  antihistamine.  The  agency  has. 
therefore,  included  this  phrase  in  the 
warning. 

In  addition,  the  agency  believes  that 
revising  the  Panel's  recommended 
wording  "*  *  *  operatiog  heavy 
machinery"  to  the  wording  "*  *  * 
operating  machiner>'"  better  conveys  the 
intent  of  the  Panel.  Some  •qsipment  that 
requires  mental  alertness  to  operate 
safely  is  not  "heavy."  In  addition, 
warning  consumers  to  use  care  when 
operating  "dangerous"  rtiachinery,  as» 
the  comment  suggests,  i^iay  not  be 
adequate.  Consumers  may  not  consider 
some  machinery  dangerous  when 
operated  by  an  alert  inilividual. 
HowtAer,  virtually  all  machinery  is 
potentially  dangerous  ifl operated  by  a 
person  who  is  drowsy  and  not  alert. 

The  agency  concludes  that  combining 
the  specific  laberling  subgested  by  the 
comment  with  the  warnings 
recommended  by  the  Prfnel,  with  some 
modifications,  will  p.'-ovide  more 
informative  labeling  for  the  consumer. 
Therefore,  the  warnings  concerning 


drowsiness,  the  use  of  alcohol,  and 
driving  a  motor  vehicle  or  operating 
machinery'  have  been  revised  in  this 
tentative  final  monograph.  Section 
341.72(c)(3)  reads  as  follows:  "May 
cause  drowsiness:  alcohol  may  increase 
the  drowsiness  effect.  Avoid  alcoholic 
beverages  while  taking  this  product.  Use 
caution  when  driving  a  motor  vehicle  or 
operating  machinery."  Settion 
341.72(c)(4)  reads  as  follows:  "May 
cause  marked  drowsiness;  alcohol  may 
increase  the  drowsiness  effect.  Avoid 
alcoholic  beverages  while  taking  this 
product.  Use  caution  when  driving  a 
motor  vehicle  or  operating  machinery." 

14.  One  comment  suggested  that 
antihistamines  should  be  labeled  to 
inform  consumers  that  these  drugs  are 
useful  in  treating  allergic  rhinitis  and 
hives,  but  should  not  be  labeled  for 
treating  the  symptons  of  asthma. 

The  Panel  recommended  that 
antihistamines  be  lebeled  for  use  in 
treating  symptoms  of  allergic  rhinitis. 
The  agency  agrees  with  the  comment 
and  the  Panel's  recommendations 
regarding  this  use. 

The  Panel  recommended  as  part  of 
§  341.72(b)(2).  which  has  been 
redesignated  S  341.72(c)(2)  in  the 
tentative  final  monograph,  that 
antihistamines  be  labeled  with  a 
warning  that  persons  with  asthma 
should  not  take  them  except  under  the 
advice  and  supervision  of  a  physician. 
The  Panel  pointed  out  in  its  report  that 
many  physicians  consider  the  drying 
side  effect  of  antihistamines  to  be 
undesirable  in  patients  with  bronchial 
asthma,  and  some  doctors  maintain  that 
such  drugs  should  be  contraindicated  in 
patients  with  this  disease.  The  agency 
concurs  with  this  recommendation  and 
the  warning  proposed  by  the  Panel. 

Hives  as  a  symptom  of  an  allergic 
reaction  was  not  included  in  the  Panel's 
report.  No  data  were  submitted  to  the 
Panel  concerning  the  use  of 
antihistamines  for  hives,  nor  were  any 
data  reviewed  by  the  Panel  concerning 
this  use  of  antihistamines.  The  comment 
also  did  not  provide  any  data  to 
substantiate  its  recommendation. 
Accordingly,  an  indication  for  the  use  of 
antihistamines  in  the  treatment  of  hives 
as  a  symptom  of  an  allergic  reaction  is 
not  being  proposed  in  this  tentative  final 
monograph. 

15.  Several  comments  pointed  out  that 
some  OTC  products  containing 
antihistamines  may  be  latftelcd  and 
marketed  for  use  only  in  pediatric 
populations.  The  comments  argued  that 
certain  warnings  and  caution  statements 
in  the  Panel's  recommended  monograph, 
i.e.,  "Do  not  take  this  product  if  you 
have  glaucoma  or  difficulty  in  urination 
due  to  enlargement  of  the  prostate 


gland,  avoid  driving  a  motor  vehicle  or 
operating  heavy  machinery,  and  avoid 
alcoholic  beverages  while  taking  this 
product,"  apply  only  to  adults  and 
should  not  be  required  on  products 
labeled  strictly  for  use  in  children.  The 
comments  recommended  that  an 
exeroiJtiong  statement  should  be  added 
to  the  monograph  under  §  341.50(c) 
stating,  "Warnings  which  are 
inappropriate  for  children's  products 
may  be  eliminated  in  the  labeling  of 
products  containing  dosage  instructions 
for  children  only." 

The  agency  agrees  that  the  warnings 
recommended  by  the  Panel  in 
§  341.72(b)(2),  (3),  and  (4),  which  have 
been  redesignated  as  §  341.72(c)(2).  (3). 
and  (4)  in  this  tentative  final  monograph, 
concerning  operating  a  motor  vehicle  or 
machinery,  avoiding  alcoholic 
beverages,  and  the  part  of  the  warning 
statements  concerning  "difficulty  in 
urination  due  to  enlargement  of  the 
prostate  gland"  are  not  necessary  in  the 
labeling  of  products  intended  only  for 
pediatric  use.  These  warnings  are  not 
applicable  to  children  and  their 
presence  in  the  labeling  would  tend  to 
distract  parents  from  label  warnings 
which  are  important.  However,  the 
agency  does  not  agree  that  the  part  of 
the  warning  about  glaucoma  in 
§  341.72(b)(2)  should  be  deleted  from  the 
labeling  of  pediatric  products  in  this 
tentative  final  monograph  because 
glaucoma  does  occur  in  children  (Refs.  1 
and  2).  In  addition,  the  agency  is 
proposing  that  the  warnings  be 
reworded  to  refiect  the  administration  of 
the  product  by  adults  rather  than  self- 
administration.  Accordingly,  the 
tentative  final  monograph  is  amended 
by  adding  the  follovving  to  new. 
§  341.72(c): 

(6)  For  products  labeled  for  children 
under  12  years  of  age.  The  labeling  of 
the  product  contains  only  the  warnings 
identified  in  paragraphs  (c)  (1)  and  (5)  of 
this  section  as  well  as  the  following: 

(i)  "Do  not  give  this  product  to 
children  who  have  asthma  or  glaucoma 
unless  directed  by  a  doctor." 

(ii)  For  products  containing 
brompheniramine  maleate, 
chlorpheniramine  maleate. 
dexbromphenil  limine  maleate. 
dexchlorpheniramine  maleate. 
phenindamine  tartrate,  pheniramine 
maleate.  pyrilamine  maleate, 
thonzylamine  hydrcchloride,  or 
triprolidine  hydrochloride  identified  in 
§  341. 12(a).  (b).  (c).  Id),  (g).  (h).  (i).  (j). 
and(k).  "May  cause  drowsiness." 

(iii)  For  products  containing 
diphenhydramine  hydrochloride  and 
doxylamine  succinate  identified  in 
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!i  34t.l2(e)  and  (f). 
drowsiness." 

Referancas 

m  Scheie.  H.G..  and  U.M  Albert. 
•TeJitljook  of  C)phthalmolo«>y."  9»h  Ed  .  W.R 
Sriundera  Co..  Philadnlphia.  pp.  542-54",  1977. 

|2)  Ellis.  P.P..  and  U.L  Smith.    Handbook  of 
0:ulur  Therjpeutics  and  Pharm.-iculogy,"  4th 
Kd..  thp  C.V.  Mo»by  Co..  St.  Louis,  p  ItJiJ. 
lfl-3 

lb.  One  comment  disagreed  with  the 
Pjinel's  recommended  label  warning  for 
pheniramine  maieate  that  states  "May 
i.ause  marked  drowsmt'ss."  Tlie 
r.onunent  pointed  out  that  pheniramine 
mali>.ite  is  in  the  same  chcmii.al  class  of 
antihistamines  as  chlurpheniramine  and 
brontpheniramine.  i.e..  the  alkylamines. 
that  this  class  of  antihistamines  causes 
the  least  amount  of  drowsiness,  and  that 
the  Panel  recommended  the  less  severe 
warning  "May  cause  drowsiness"  for 
chlorpheniramine  a.id  brompheniramine 
maleal-.'.  The  comment  ur^i'd  the  agency 
to  require  the  same  label  warning,  'May 
lause  drowsiness",  for  pheniramine 
maleate  as  allowed  for 
chlorpheniramine  and  brompheni? amine 
maleate. 

The  ajjency  has  rpviewed  the  da'.a 
•  ifed  in  the  Panel's  report  concerning 
the  sedative  effects  of  pheniramine 
maleate  as  compared  with 
brompheniramine  maleate  and 
chlorpheniramine  maleate.  In  one  study 
reviewed  by  the  Panel.  20.  percent  of  I'^l 
patitmts  refTPiving  a  2.S-mg  dose  of 
pheniramine  maleate  expericnred 
^:ulation  as  a  side  effect  (Ref  1).  In 
comparison,  the  Pane!  st.ites  at  41  FR 
^KMC  that  brompht-nrramine  maled^H 
prodiired  sedation  in  20  percent  of  less 
of  the  individuals  tiking  the  insri'dient 
and  at  41  FR  3B383  that 
chlorpheniramine  maleate  produced 
sedation  in  ICto  20  percent  of  th.-- 
individuals  faking  the  ingredient.  In 
H.ioi'oer  study  reviewed  by  the  Par?el. 
the  frequency  of  side  effects,  chiefly 
drowsiness,  seen  in  184  subjects 
receiving  10  mg  pheniramine  did  not 
exceed  the  number  of  side  effects  in  an 
t't\{ia\  number  of  subjects  receiving  a 
placebo  (Ref.  2).  Roth  and  Tabachnick 
(Ref  3)  have  classified  the  sedative 
effect  of  pheniramine  maleate  as 
"moderate."  compared  to  a 
classification  of 'slight  sedation    lor 
brompheniramine  maleate  and 
chlorpheniramine  maleate.  However, 
Roth  and  Tabachnick  (Ref.  3)  did  not 
classify  the  sedative  effect  of 
pheniramine  as  "marked  sedation."  The 
agency  agrees  with  the  comment  that 
the  warning  regarding  drowsiness  for 
pheniramine  should  be  the  same  as  that 
required  for  chlorpheniramine  and 
brompheniranune.  The  agency 


concludes  that  the  data  reviewed  by  the 
Panel  do  not  support  (he  need  for  a 
stronger  warning  regarding  drowsiness 
for  drug  products  containing 
pheniramine  maleate.  Therefore,  the 
agency  proposes  to  change  the  warning 
statement  for  pheniramine  maleate  to 
"May  cause  drowsiness." 

Referen«-«M 

(1)  Lo.»:!ess,  M.JI..  and  M.  Dworin.  ".MIenjy 
and  .\n;ihis'.aniine  Therapy:  A  Review,"  Thf 
Bn'letin  of  the  New  York  Academy  of 
SU'dicine,  25.473-487, 1»49. 

(2;  Lowell,  F.C..  et  al..  "The  Antihistamine 
Unj)is  in  the  TreadnenI  of  the  Common  Coiii. " 
iVei*  F."g'aad  lounial  of  Medicine,  244:132. 
19.S1. 

(3)  Ruth.  F.E.  and  l.LA.  Tabachnick, 
"Hi.s»amin>»  and  AnMhistamine,"  in  "Drill's 
Ph.irm.ir,ology  in  Medirine."  4th  Ed.,  edited 
by  j.R.  DiPdItna.  McGrnw-liill  Book  Co.,  New 
York.  p.  11109.  1971. 

17.  One  comment  stated  that  the 
Panel's  recommended  w  irning  in 
9  341.72(b)(8),  "Caution:  May  cause 
nervousness  and  insomnia  in  some 
individuals."  is  unnecessary  for 
phenindamine  tartrate.  The  comment 
cited  OTC  Volume  OHJ126  (Ref.  1)  for 
review  with  respect  to  the  necessity  for 
the  above  warning. 

The  agency  h  is  rev  iewed  six 
references  contained  in  OTC  Volume 
04012H  that  were  reviewed  and  cited  by 
the  Panel  in  ils  report  aad  finds  that 
insomnia  and  nervousness  are  dominant 
side  effects  which  may  occur  with  the 
use  of  phenindaniine  tartrate.  Paul  et  al. 
(Ref  2]  evaluated  phenindamine  tartrate 
in  2S0  patient.s.  S!eeplcsiiness  occurnjd 
in  6.4  percent  and  nervousness  in  5.4 
percent.  In  this  study,  the  total  daily 
d.jsjge  ranged  from  25  to  150  mg.  with 
most  adults  taking  25  mg  three  times  a 
day.  KfcCavack  et  al.  (Ref.  3]  found  that 
dryness  of  the  mouth,  insomnia,  and 
constipation  were  the  major  symptoms 
in  patients  receiving  a  total  daily  dise  of 
75  to  f>00  mg  of  phenindaaiine  tartiate. 
Boyd.  VVeissburg.  and  McGavack  (Kef. 
4)  found  (hat  24  ptircent  of  patients  who 
received  a  total  daily  dose  of  130  mg 
experienced  insomnia  and  dryness  of 
the  mouth.  Criep  and  Aaron  (Ref.  5) 
evaluated  339  patients  who  received  a 
dosage  of  25  mg  of  phenindaniine 
tartrate  every  4  hours  and  found  ihat  B9 
(23  percent)  experienced  side  reactions. 
Of  tiie  89  patients  who  had  side 
reactions.  22  percent  experienced 
nervousness  and  palpitations,  22  pi-rcent 
had  nausea,  and  10  percent  had 
insomnia. 

Pennypacker  and  Sliarpless  (Ref.  ti) 
gave  patients  25  to  50  mg  of 
phenindamine  tartrate  daily  and  found 
that  of  40  patients.  35  percent  (14) 
experienced  insomnia  and  22.5  percent 
(9)  tenseness.  Cohen.  Davis,  and  Mowrv 


(Ref.  7)  studied  2!i2  patients  who 
received  a  to(al  daily  dose.Qf  50  to  200 
mg  of  phenindamine  tartrate;  54  of  the 
patients  (18  percent)  experienced  side 
effects.  Of  these  54  patients.  33 
experienced  nervous  side  reactions. 

In  other  unpublished  studies 
contained  in  OTC  Volume  040126.  the 
recommended  effective  adult  oral 
dosage  of  25  mg  of  phenindamine 
tartrate  was  not  used.  The  evaluations 
were  done  with  (ablets  which  con(ained 
only  10  mg  of  phenindamine  tartrate.  For 
this  reason,  the  data  on  side  effects 
reported  in  these  studies  cannot  be  used 
to  support  the  comment's  request  to 
eliminate  the  warning. 

Because  the  data  reviewed  by  the   ' 
Panel  (Refs.  1  through  7)  show  that 
phenindamine  tartrate  may  cause 
insomnia  and  nervousness,  the  agency 
agrees  with  the  Panel's  recommendation 
that  the  warning,  "May  cause 
nervousness  and  insomnia  in  some 
individuals,"  be  required  for 
phenindamine  tartrate. 

Referencoa 

(1)  OTC  V.ilume  040128. 

(2)  Paul,  A.B..  et  al..  Clinical  Evaluation  of  a 
\ew  Antihistaminic  Compound,"  The 
/.«'r>i.v,'.«9c;o/w,  M:  1044-1054,  1948. 

(3)  McGavack.  T.H..  et  al.,  "Clinical 

Ia  .iliidtion  ot'  Phenindamine  (2-Methyl-9- 
pheiiyl-2,  3,  4, 9-Tetra-hydro-l-PyTidindene 
ilyi!rogi?n  Tarlrat'?)  as  an  Antihistamine 
.Agent,"  American  Journal  of  the  Medical 
<Uienr,}H.  210:437-475. 1948. 

(4)  Boyd.  L.J..  J  Weiisbern.  and  TH. 
Mi.'tiavark,  "Tolerance  Studies  of  the 
Antihistamine  Drug  Thephorin."  New  York 
St.:te  Journal  of  Medicine.  48:1596-1598, 1948. 

(5)  Criep,  LH.,  and  T.H.  Aaron,  "Thephorin: 
An  Experimental  and  Clinical  Evaluation  in 
Allergic  States,"  Journal  of  Allergy,  19:304- 
312. 1*48. 

(4)  Pennypackur.  C.S..  and  1.  Sharpless. 
"Cliiiinal  Study  of  a  New  iXntihistaminic 
Dni3 — Th.!phorin,"  Ponnsylvania  Modical 
/itamal.  51.1407-1411, 1948. 

(7)  Cohen,  F.B..  H;P.  Davis,  a.id  W.A. 
Mowry,  "Thephorin  in  .MIergy,"  American 
foumni  of  Modicine,  S:4*-17. 1948. 

18.  One  comment  stated  that  the  Panel 
used  an  inappropriate  standard  in 
categorizing  soir.c  Category  II  claiins 
and  that  the  claims  "fast"  and  "prompt" 
were  rejected  by  the  Panel  for 
antihistamine  labeling  'oecause  the  time 
is  indeterminate.  The  comment  stated 
that  if  the  drug  provides  fast  or  prompt 
relief,  as  these  terms  are  understood  by 
consumers,  then  these  claims  are  not 
misleading  and  should  be  permitted. 

The  ore  drug  review  program 
establishes  conditions  under  which  O  TC 
drugs  are  generally  recognized  as  safe 
and  effective  and  not  misbranded.  Two 
principal  conditions  examined  during 
the  review  are  allowable  ingredients 
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Ltnd  allowable  labeling.  The  FDA  has 
determined  that  it  is  not  practical — in 
terms  of  time,  resources,  and  other 
considerations — to  set  standards  for  all 
labeling  found  in  drug  products. 
Accordingly,  OTC  drug  monographs 
regulate  only  labeling  related  in  a 
significant  way  to  the  safe  and  effective 
use  of  covered  products  by  lay  persons. 
OTC  drug  monographs  establish 
iillowable  labeling  for  the  following 
items:  products  statement  of  identity; 
names  of  active  ingredients;  indications 
for  use:  directions  for  use;  warnings 
against  unsafe  use.  side  effect.",  and 
tidverse  reactions;  and  claims 
concerning  mechanism  of  drug  action. 

As  with  all  OTC  drug  products, 
.mtihistamines  are  expected  to  achieve 
their  intended  results  within  a 
reasonable  period  of  time.  However,  the 
specific  period  of  time  within  which 
antihistamines  achieve  these  results  is 
not  related  in  a  significant  way  to  the 
safe  and  effective  use  of  tht  products. 
Therefore,  terms  such  as  "fast"  or 
prompt"  are  outside  the  soope  of  the 
OTC  drug  review.  For  other  classes  of 
products  in  the  OTC  drug  review, 
howevpr,  statements;  relating  to  lime  of 
action  may  properly  fall  within  the  list 
( f  terms  covered  by  the  monograph 

The  agency  emphasize  that  even 
though  terms  such  as  "fast"  or  "prompt' 
.ire  outside  the  scope  of  the  OTC  drug 
review  for  this  class  of  products,  they 
are  subject  to  the  prohibitions  in  section 
502  of  the  act  (21  U.S.C.  352)  relating  to 
labeling  that  is  false  or  misleading.  Such 
statements  or  te^ms  will  be  evaluated  by 
the  agency  on  a  product-by-product 
basis,  under  the  provisions  of  section 
502  of  the  act  (21  U.S.C.  352)  relating  to 
labeling  that  is  false  or  misleading. 

Moreover,  any  statement  or  term  that 
is  outside  the  scope  of  the  monograph. 
tvun  though  it  is  truthful  and  not 
misleading,  may  not  appear  in  any 
portion  of  the  labeling  required  by  the 
monograph  and  may  not  detract  from 
such  required  information.  However, 
statements  and  terms  outside  the  Scope 
of  the  monograph  may  be  included 
elsewhere  in  the  labeling,  provided  the 
are  not  false  or  misleading. 

F.  Comments  on  Testing  Guidelines 

19.  Two  comments  disagreed  with  the 
Panel's  recommended  Category  III 
testing  criteria  for  the  evaluation  of 
antihistamines  in  trealirg  the  symptoms 
of  the  common  cold.  (See  part  VII. 
paragraph  C.2.d.  of  the  Panel's  report- 
Methods  of  study  (41  FR  38396).)  The 
comments  argued  that  it  was 
unreasonable  to  give  the  antihistamine 
throughout  the  entire  course  of  the  cold 
if  the  specific  symptom  being  treated, 
e.g..  runny  nose,  is  no  longer  in 


evidence.  The  comments  recommended 
that  the  testing  criteria  be  changed  so 
that  the  study  need  only  be  of  sufficient 
length  to  distinguish  clearly  between  the 
effect  of  the  drug  and  the  placebo.  One 
of  the  comments  argued  that  requiring 
three  positive  studies  from  three 
different  investigators,  as  the  Panel 
recommended,  was  unnecessary  and 
contended  thM  because  two  studies 
were  considered  adequate  in  other 
Category  III  testing  recommended  by  the 
Panel,  the  same  requirement  should 
apply  in  this  case. 

The  other  comment  argued  that  the 
criteria  for  stratifying  patients  according 
to  age.  sex.  and  severity  of  symptoms 
were  unnecessary.  The  comment 
contended  that  stratifying  by  sex  and 
age  would  be  insignificant  as  a  factor  in 
patients'  response  to  medication  and 
that  in  view  of  other  strict  criteria, 
which  would  eliminate  potential 
patients,  stratifying  by  sex  and  age 
would  result  in  an  additional  loss  of 
qualified  patients  for  investigation.  The 
comment  believe  that  stratifying  by 
symptom  severity  would  be  too  prone  to 
subject  interpretation  because  one  could 
not  specify  when  peak  severity  would 
occur  in  the  course  of  the  illness.  Both 
comments  recommended  that  the  agency 
reject  the  specified  panel  testing  criteria. 

The  agency  has  reviewed  data  in 
studies  designed  to  demonstrate  the 
effectiveness  of  the  antihistamine 
chlorpheniramine  maleate  in  treating  the 
symptoms  of  the  common  cold  that  were 
submitted  in  response  to  the  advance 
notice  of  proposed  rulemaking  (Ref.  1). 
Although  they  do  not  meet  all  of  the 
criteria  of  the  Panel's  testing  guidelines, 
they  have  been  accepted  by  the  agency 
as  demonstrating  the  effectiveness  of 
chlorpheniramine  for  use  in  treating  the 
symptoms  of  runny  nose  and  sneezing 
when  associated  with  the  common  cold. 
(See  comment  4  above.)  One  of  the 
acceptable  studies  did  not  follow  the 
patients  for  the  entire  course  of  the 
illness.  The  study  covered  the  time 
period  over  which  the  symptoms  studied 
were  in  evidence.  Therefore,  studies 
which  are  of  sufficient  length  to 
distinguish  between  the  effectiveness  of 
the  drug  and  the  placebo  in  treating  a 
particular  symptom  are  acceptable.  In 
addition,  because  the  pharmacologic 
actions  of  the  various  Category  I 
antihistamines  are  similar,  the  agency 
believes  that  the  data  submitted  for 
chlorpheniramine  maleate  allow 
Category  I  status  for  treating  the 
symptoms  of  runny  nose  and  sneezing 
when  associated  with  the  common  cold 
to  be  extended  to  all  Category  I 
antihistamine  active  ingredients.  (See 
comment  4  above.) 


In  summary,  the  agency  concludes 
that  adequate  data  demonstrating  the 
safety  and/or  effectiveness  of  a 
Category  III  condition  are  necessary  to 
reclassify  that  condition  to  Category  I 
status  but  that  this  does  not  necessarily 
require  that  the  guidelines 
recommended  by  the  Panel  be  followed. 
The  Panel's  testing  criteria  are 
considered  to  be  recommendations  to 
the  agency.  Although  the  submitted 
chlorpheniramine  studies  did  not  stratify 
patients  according  to  age.  sex,  severity, 
and  duration  of  illness,  they  have  been 
accepted  by  the  agency.  Stratification  of 
patients  by  the  above  criteria  is  not  a 
necessary  requirement  for  studies 
designed  to  demonstrate  the 
effectiveness  of  antihistamines  in 
treating  symptoms  associated  with  the 
common  cold.  Studies  submitted  in 
support  of  the  effectiveness  and  safety 
of  a  Category  III  condition  are  evaluated 
on  the  basis  of  their  own  merits  rather 
than  on  how  well  they  meet  the  Panel's 
requirements.  However,  the  agency 
emphasizes  that  each  study  submitted  to 
support  a  request  for  the  reclassification 
of  a  Category  III  condition  to  Category  I 
status  must  substantiate  the 
reclassification  whether  or  not  the 
Panel's  recommended  guidelines  are 
followed. 

Reference 

(1)  Comment  Nos.  SUP004  and  SUP005, 
Docket  No.  76N-0052.  Dockets  Mahagement 
Branch. 

II.  The  Agency's  Tentative  Adoption  of 
the  Panel's  Report 

A.  Summary  of  Ingredient  Categories 
and  Testing  of  Category  II  and  Category 
III  Conditions 

1.  Summary  of  ingredient  categories. 
The  agency  has  reviewed  all  claimed 
active  ingredients  submitted  to  the 
Panel,  as  well  as  other  data  and 
information  available  at  this  time,  and 
has  made  some  changes  in  the 
categorization  of  antihistamine  active 
ingredients  recommended  by  the  Panel. 
As  a  convenience  to  the  reader,  the 
following  list  is  included  as  a  summary 
of  the  categorization  of  antihistamine 
active  ingredients  recommended  by  the 
Panel  and  the  proposed  categorization 
by  the  agency. 


Antihistamine  activa  ingredienti 


Brompheniramins  maleate 

Chlorpheniramine  maleate 

Deidxompheniramine  maleate 

Dexchtorphemramine  maleate 

Diphenhydramine  hydrochlofide. 

Methapyrilene  fumarale 

Melhapyrilene  hydrochloride 

Phenmdamine  tartrate 

Phenindsmine  tartrate ._.-_».. 
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'Not  mi««r«il 

The  agency  points  out  that  any  of  the 
antihistdmines  proposed  as  Category  I 
in  this  tentative  final  monograph,  except 
dexchlorpheniramine  (see  comment  7 
above),  may  be  marketed  OTC  in  a 
combination  drug  product  in  accord  »vilh 
the  Panel's  permitted  combinations  of 
Category  I  active  ingredients  in  the 
analgesic,  antitussive,  and  decongestant 
categories  recommor^d  in  S  341  40  of  the 
advance  notice  of  proposed  rulemaking 
(41  FR  38420).  The  tentative  f.nal 
monograph  on  cough-coid  combination 
drug  products  will  be  published  in  a 
future  issue  of  the  Fedieral  Register  and 
will  discuss  the  con  bin^iMuns  proposed 
by  the  agency.  Any  interim  m^irketing 
that  is  permitted  is  subiett  to  the 
agency's  conclusions  in  the  final 
monograph. 

2.  Testing  of  Category  II  and  Category 
III  condi'ions.  The  Panel  recommended 
testing  guidelines  for  antihistamine  drug 
products  (41  FR  38329  and  38394).  The 
agency's  position  regarding  the  Panel's 
testing  guidelines  is  discussed  in 
comment  23  above.  Interested  persons 
may  communicate  with  the  agency 
about  the  submission  of  data  and 
information  to  demonstrate  the  safety  or 
effectiveness  of  any  antihistamine 
ingredient  or  condition  included  in  the 
review  by  following  the  procedures 
outlined  in  the  agency's  policy  statement 
published  in  the  Federal  Register  of 
September  29, 1981  (46  FR  47740J  and 
clarified  Apiil  1. 1983  (48  FR  14050).  This 
policy  statement  includes  procedures  for 
the  submission  and  review  of  proposed 
protocols,  agency  meetings  with 
industry  or  other  interested  persons,  and 
agency  communicdtions  on  submitted 
test  data  and  other  information. 

B.  Surir.iary-  of  the  Agency's  Changes  in 
the  Pi..u'.''s  Rxommcndatinns 

FDA  has  considered  the  comments 
and  ot^er  relevant  information  and 
concludes  that  it. will  tentatively  adopt 
the  antihistamine  section  of  the  Panel's 
report  and  recommended  monograph 
with  the  changes  described  in  FDA's 
responses  to  the  comments  above  and 
with  other  changes  de.scribed  in  the 
summary  below.  A  sum.mary  of  the 
changes  made  by  the  agency  follows. 

1.  The  agency  has  modified  i  341.3(d) 
and  I  341.72(a)  (redesignated  i  341.72(b) 
in  the  tentative  Final  monograph)  to 
include  the  use  of  antihistamines  for  the 


temporary  relief  of  runny  nose  and 
sneezing  associated  with  the  common 
cold.  The  agency  has  reviewed  and 
accepted  data  which  demonstrate  the 
effectiveness  o*  chlorpheniramine 
maleate  in  treating  those  symptoms 
when  associated  with  the  common  cold. 
In  addition,  because  the  pharmacologic 
actions  of  the  various  Cate^'^T  1 
antihistamines  are  simiLir.  the  agency 
believes  that  the  data  submiltiid  on 
chlorpheniramine  allow  an  indication 
for  treating  the  symptoms  of  runny  nose 
and  sneezing  when  associated  with  the 
common  cn.'d  to  be  extended  to  all 
Category  I  antihist.-jmine  active 
ingredients.  The  accncy  proposes  to 
substitute  the  term  "runny"  for  the  term 
"running"  which  w.is  used  by  the  Panel. 
The  agency  recognizes  that  the  term 
"runny"  is  gramma tifraliy  correct, 
particular/  when  it  is  used  in  reference 
to  a  condition  of  tb.-  nose.  The  agency 
believes  the  fi-rm  "rjnny"  is  more 
commonly  usrni  th.in  the  term  "running" 
and  is.  therefore,  better  unden>!ood  by 
consumers.  (See  tumment  4  above.) 

2.  Dexbrompheniramine  maleate  has 
been  narlieted  as  a  single  ingredient 
prescr.ption  dr\:g  product  under  an 
approved  ND.\  for  23  years  (Ref.  1).  It 
has  also  been  marketed  in  combii.ation 
with  pseudoephed;  ine  sulfate  under  an 
approved  \DA  for  19  years  as  a 
prescription  drug  product  that  delixers 
an  adult  dose  cf  2  mg  of  , 
dexbrompheniramine  every  4  hours 
usir\g  a  sustained  release  deliverj-  from 
a  6-mg  tablet  taken  every  12  hours  (Ref. 
2).  This  product  hjs  been  approved  for 
OTC  marketing  under  an  \D.\  (Ref.  3). 
The  agency  has  reviewed  the  literature 
concemiiTg  the  safety  and  effectiveness 
of  de\brumphen::amine  maleate  as  an 
ant'histamine.  Based  on  this  literature, 
and  the  review  b>  the  Drug  Efficacy 
Study  Group  (CFSI)  published  in  the 
Federal  Register  of  March  19. 1973  (38 
FR  7265).  the  agency  believes  that  the 
drug  can  be  gt  nerslly  recognized  as  sale 
and  effective  fur  OTC  use. 

Dexbrompheniramine  nidlt^dte  is  the 
dextrorotatory  i.sonier  (d-isoiner)  of 
brompheniramine  maleate.  which  is  a 
racemic  histamine  antagonist  composed 
of  d-  and  1-isomers.  Pharmacological 
studies  have  shown  that  the 
antihistaminic  activity  resides  almost 
exclusively  in  the  d-isomer.  and  that 
there  is  very  little  ditTerence  in  the 
toxicities  of  the  d-isomer  and  the  d.l 
mixture  in  experimental  animals  (Ref.  4). 
Because  dexbrompheniramine  maleate 
is  about  twice  as  potent  as 
brompheniramine  maleate,  it  is  used  in 
clinical  practice  at  one-half  the  does  of 
brompheniramine  maleate. 


The  agency  has  reviewed  studies  by 
Frank  (Ref.  5),  Olansky  and  Olansky 
(Ref.  6).  and  Romanoff  and  Cuidatti 
(Ref.  7)  concerning  the  safety  and 
effectiveness  of  dexbrompheniramine 
maleate  alune.  The  studies  showed  the 
drug  to  be  an  effective  antihistamine,  at 
a  dosage  of  2  m^.  with  a  low  incidence 
of  side  effects  (drowsiness,  slight 
dizziness).  One  of  the  studies,  usin^  a 
douiile-bhnd  desifin.  showed  a 
significant  response  to 
dexbrompheniramine.  compared  to  a 
placebo,  among  ptients  with  respiratory 
symptoms  due  to  allergic  rhinitis  and 
pollinosis.  Symptoms  such  as  itrhin):>. 
sneezing  and  watery  eyes  <^er»  relieved 
in  the  patients  receiving  the  drtm  (Ref 
7). 

In  addition,  the  .agency  has  reviewed 
studies  by  May»'r  and  SavTlt  (Ref.  8). 
Kapstad  and  VVarl^nd  (Ref.  9)  Lofkvist 
and  Svenson  (Ref.  10),  and  Fierbvirg  (R<»f 
11)  concerning  thp  safety  and 
effectiveness  of  dexbromphenirnniipe 
meleate  in  combination  with 
pseudoephedrine  sulfate.  All  of  these 
studies  were  double-blinded  and 
evaluated  combination  drug  products 
that  are  marketed  under  the  approved 
NDA  (Refs.  8  through  11).  The  studies 
were  performed  in  patients  with  . 
perennial  allergic  rhinitis  or  vasoi^ioior 
rhinitis  A  crossover  design  was  used  in 
three  of  the  studies  (Refs.  &  10  and  11). 
All  of  these  studies  demonstrated  that 
dexbrompheniramine  maleate  in 
combin.ition  with  pseudoephedrine 
sulfate  is  effective  in  relieving  symptons 
when  compared  to  several  ditlercnl 
reference  drugs  or  placebos.  Patients 
receiving  the  dexbrompheniramine- 
pseudoephedrine  combination 
experienced  a  lessening  of  sinus 
congestion  and  of  ninny  nose.  Three 
other  studies,  which  were  not  double 
blind  but  controlled  clinical 
comparisons,  showed  similar  results 
(Refs.  12. 13.  and  14). 

Side  effects  reported  in  these  studies 
were  similar  to  those  reported  for  other 
antihistamine-nasal  decongestant  drugs 
and  included  drowsiness,  dry  mouth  and 
dry  throat,  dizziness,  nausea,  swelling  in 
the  face,  headache,  restlessness, 
tachycardia,  and  constipation.  There 
were  relatively  few  side-effects  reported 
in  all,  and  in  only  one  case  did  a  patient 
reduce  the  medication  to  one  tablet  a 
day  because  of  drowsiness  and  dry 
mouth  (Ref.  5). 

A  review  of  FDA  adverse  reactioi^ 
reports  since  1970  indicates  that 
conditions  such  as  rash,  hypertension, 
transient  myopia,  nervousness,  and 
insomnia  have  been  reported  in  cases 
where  the  combination  dru^ 
dexbrompheniramine-pseudophedrine 
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was  taken  (Ref.  15).  In  these  cases, 
overdose  was  not  indicated,  nor  was 
enough  information  available  to  indicate 
a  possible  cause-and-effect  relationship 
between  the  use  of 

dexbrompheniramine  m^leate  and  the 
reaction.  > 

Based  on  the  above  data  and 
information,  the  agency  believes  that 
dexbrompheniramine  maleate  can  be 
generally  recognized  as  safe  and 
effective  for  OTC  use.  The  agency  is 
therefore  proposing  that 
dexbrompheniramine  maleate  be 
classified  as  Category  I  as  an  OTC 
antihistamine  at  a  dose  of  2  mg  every  4 
to  6  hours,  not  to  exceed  12  mg  in  24 
hours,  for  adults  and  a  dose  of  1  mg 
every  4  to  6  hours,  not  to  exceed  6  mg  in 
24  hours,  for  children  6  to  under  12  years 
of  age.  The  agency  also  proposes  a  dose 
of  0.5  mg  every  4  to  6  hours,  not  to 
exceed  3  mg  in  24  hours,  for  children  2  to 
under  6  years  of  age  under  professional 
labeling  in  the  tentative  final 
monograph.  The  labeling  warnings  are 
identical  to  those  being  proposed  for 
brompheniramine  maleate. 

Dexbrompheniramine  maleate  was 
not  considered  by  an  OTC  advisory 
review  panel  and,  therefore,  does  not 
meet  the  terms  of  the  enforcement  policy 
in  §  330.13.  The  agency  has  approved  an 
NDA  that  currently  allows  the  OTC 
marketing  of  products  containing 
dexbrompheniramine.  Thus.  FDA  does 
not  believe  it  is  necessary  to  prohibit 
OTC  marketing  of  dexbrompheniriiniine 
under  this  proposal  while  public 
comments  to  its  proposed  monograph 
status  are  being  evaluated.  OTC 
marketing  may  be  initiated  subject  to 
the  terms  and  conditions  specified  in 
-this  tentative  final  monograph  and 
subject  to  the  risk  that  FDA  may  adopt  a 
different  position  in  the  final  monograph 
that  may  require  relabeling,  recall,  or 
other  regulator>'  action. 
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Crossover  Analysis,"  The  Eye.  Ear,  Nose  and 
Throat  Monthly.  51:9-12, 1972. 

(9)  Kapctad.  B.,  and  A.  Warland. 
"Therapeutic  Effectiveness  of  an  Oral  Anti- 
Histamine  Combination 
(Dexbrompheniramine  Maleate/D- 
Isoephedrine  Sulfate)  in  the  Treatment  of 
Patients  with  Allergic  Rhinitis."  Acta 
Allergologica.  31:233-226, 1976. 
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3.  The  agency  has  proposed  placing 
dexchlorpheniramine  maleate  in 
Category  1  based  on  the  safe  and 
effective  use  of  this  drug  product  as  a 
prescription  drug  under  an  approved 
ANDA,  a  review  of  FDA  adverse 
reaction  reports,  arid  the  safe  and 
effective  use  of  the  racemic  mixture, 
cl^rpheniramine  maleate,  as  an  OTC 
drug  product  for  many  years.  However, 
it  may  not  be  marketed  OTC  at  this 
time.  (See  comment  7  above.) 

4.  The  agency  has  deleted  the 
reference  to  methapyrilene  in 

§  341.12(e),  the  reference  to  §  341.12(e) 
in  §  341.72(b)(7),  and  the  reference  to 
methapyrilene  in  §  341.90(f)  of  the 
Panel's  recommended  monograph.  These 
sections  provided  dosages,  a  warning, 
and  professional  labeling  for 
methapyrilene  preparations,  which  are 


no  longer  marketed  because  of  the  NCI 
study  showing  that  these  drugs  are 
associated  with  the  development  of 
tumors  in  laboratory  animals.  The 
agency  has  reclassified  methapyrilene 
preparations  in  Category  II,  (See 
comments  1  and  6  above.) 

5.  The  agency  has  deleted  the 
reference  to  promethazine  hydrochloride 
in  S  341.12(h).  the  reference  to 
5  341.12(h)  in  §  341,72(b)(7).  and  the 
reference  to  promethazine  hydrochloride 
in  §  341.90(i)  of  the  Panel's 
recommended  monograph.  These 
sections  provided  dosages,  a  warning, 
and  professional  labeling  for 
promethazine  hydrochloride.  In  the 
agency's  preamble  to  the  Panel's  report 
and  recommended  monograph  (41  FR 
38312),  the  agency  disagreed  with  the 
Panel's  Category  I  classification  of 
promethazine  hydrochloride.  The 
agency  concludes  that  general 
recognition  of  the  safety  of  this 
ingredient  for  OTC  use  has  not  been 
adequately  established.  Consequently, 
the  agency  has  reclassified 
promethazine  hydrochloride  in  Category 
III.  (See  comment  9  above.) 

6.  Triprolidine  hydrochloride  has  been 
marketed  under  an  approved  NDA  for  24 
years  as  a  prescription  drug  product  at  a 
dose  of  2.5  mg  every  6  to  8  hours  for 
adults,  a  dose  of  1.25  mg  every  6  to  8 
hours  for  children  6  to  12  years  of  age,  a 
dose  of  0.938  mg  every  6  to  8  hours  for 
children  4  to  under  6  years  of  age.  a 
dose  of  0.625  mg  every  6  to  8  hours  for 
children  2  to  under  4  years  of  age.  and  a 
dose  of  0.313  mg  every  6  to  8  hours  for 
infants  4  months  to  under  2  years  of  age 
(Refs.  1  and  2).  In  addition,  drug 
products  containing  triprolidine 
hydrochloride  as  a  single  ingredient  and 
in  combination  with  pseudoephedrine 
hydrochloride  have  been  approved  for 
OTC  marketing  under  NDAs  (Ref.  3).  Ir. 
a  1973  Drug  Efficacy  Study 
Implementation  (DESI)  notice  (36  FR 
9339),  the  agency  concluded  that  this 
drug  is  effective,  FDA  has  reviewed  the 
literature  and  marketing  history  of 
triprolidine  hydrochloride  as  an 
antihistamine  and  believes  that  this  drug 
can  be  generally  recognized  as  safe  and 
effective  for  OTC  use. 

Studies  by  Fruchard  and  Fruchard 
(Ref.  4);  Britton  et  al.  (Ref.  5):  Wolfromm 
and  Liacopoulos  (Ref.  6);  Bye  et  al.  (Ref. 
7):  Nicholson  (Ref.  8);  Bye  et  al.  (Ref.  9); 
and  Peck,  Fowle,  and  Bye  (Ref.  10)  were 
reviewed  for  the  safety  and 
effectiveness  of  triprolidine 
hydrochloride.  Most  of  the  studies  were 
double-blind  (Refs.  5,  7,  8,  and  9).  In  27 
out  of  36  vasomotor  rhinitis  cases, 
triprolidine  hydrochloride  promptly 
relieved  the  symptoms  (within  15 
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minutes),  had  a  long  duration  of  action 
(about  5  to  6  hours],  and  was  w^ll 
tolerated  (Rcf.  6).  In  another  study  (Ref. 
4).  good  results  were  reported  in  all 
patients  wi.h  symptoms  of  spasmodic 
rhinitis.  These  authors  also  rrported  that 
Iriprolidine  hydrochloride  acts  rapidly 
and  is  well  tolerated.  Both  studies  (Refs. 
4  and  6)  indicated  that  trprolid'.ne  is  a 
powerful  antihistamine  and 
antianaphylactic  agent  with  mild  side 
effects  and  rapid  action.  Studies  by 
Nicholson  (Ref.  8)  and  Peck.  Fowle,  and 
Bye  (Ref  10)  showed  that  the  effect  of 
triproli dine  hydrochloride  was 
immediate  and  lasts  for  abojot?  hours 
wiht  a  irjximum  effect  at  the  third  hour. 
The  doiiL'ie-blind  studies  of  this  drug 
indicated  that,  after  repeated  doses  of 
the  drug  in  a  24-hour  period,  the  degree 
of  drowsiness  tended  to  decrease  (Refs. 
5.  7.  and  9).  No  cvidcnte  of  an  increased 
drug  effect  due  to  accumulation  was 
reported  (Ref.  9).  The  reported  side 
effects  were  drowsiness  (Refs.  4,  5.  8.  7, 
and  9)  and  digestive  disturbance  (Refs.  4 
and  6).  FDA  adverse  reaction  reports  for 
triprolidine  hydrochloride  since  1989 
show  only  two  reports  of  rash  (Ref.  11). 

Based  on  the  above  data  and 
information,  the  agency  is  proposing 
that  tiiprol.dine  hydrochloride  be 
classified  as  Category  1  as  an  OTC 
antihistamine  at  a  dose  of  2.5  mg  every  6 
to  8  hours,  not  to  exceed  10  mg  m  24 
hours,  for  adults,  and  a  dose  of  1.25  mg 
e\ery  6  to  8  hours,  not  to  exceed  5  mg  in 
24  hours,  for  children  6  to  under  12  years 
of  age.  The  agency  also  proposes  to 
place  in  professional  labeling  a  dose  of 
0.93d  mg  e\  ery  6  to  8  hours,  not  to 
exceed  3.75  mg  in  24  hours,  for  children 
4  to  under  6  > ears  of  age.  a  dose  of  0.625 
mg  c\er>  6  to  8  hours,  not  to  exceed  2.5 
mg  in  24  hours,  for  children  2  (o  under  4 
>ear8  of  age:  and  a  dose  of  0.313  mg 
every  6  to  8  hours,  not  to  exceed  1.25  mg 
in  24  hours,  for  infants  4  months  to 
under  2  y»;ars  of  age.  The  agency  is 
proposing  that  the  general  labeling 
recommended  by  the  Panel  for  OTC 
antihistamine  drugs  be  used  for 
triprolidino  hydrochloriJe. 

Triprolidine  was  not  considered  by  an 
OTC  advisory  review  panel  and, 
therefore,  does  not  m.eet  the  terms  of  the 
enforcement  policy  in  {  330  13.  The 
agency  has  approved  several  NDAs  that 
currently  allow  the  OTC  marketins  of 
products  containing  triprolidine.  Thus. 
FD.^  does  not  believe  it  is  necessary  to 
prohibit  OTC  marketing  of  triprolidine 
under  this  proposal  while  public 
comments  to  its  proposed  monograph 
status  are  being  evaluated.  OTC 
marketing  may  be  initiated  subfect  to 
the  terms  and  conditions  specified  in 
this  tentative  final  monograph  and 


subject  to  the  risk  that  FDA  may  adopt  a 
different  position  in  the  final  monograph 
that  may  reijuire  relabeling,  recall,  or 
other  regulatory  action. 
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7.  The  ajjency  h.is  added  lo  §341.72  a 
"SLTi-'ment  of  i.l.-ntiiy'*  parag'-aph 
(designated  as  ^341.72(8))  and  a 
"Directions"  paragraph  (designated  as 
§341.72(d!)  to  conform  with  the  foi  mat  of 
other  recert'y  piiMi<>h.>d  advance 
notii  e.s  of  prop«>s»'d  ndemaking  and 
tentative  final  monographs.  Inclusion  of 
the  "Statenu'nt  of  identity"  paragraph 
has  neressi'ate-d  »  redesignation  of 
§341 .72(a)  to  §  341.72(b).  and  §341 .72(b) 
to  §  341.72(c).  The  agency  is  also 
redesignating  Subpart  D  as  Subpart  C 
and  placing  the  labeling  sections  of  the 


monograph  in  Siilip.irt  C. 

8.  The  agency  has  proposed  a  new     ' 
indication  for  the  use  of  antihistamines 
for  the  temporary  relief  of  runny  nose 
and  sneezing  associated  with  the 
common  cold  in  paragraph  (2)  of  new 

S  341.72(b).  (See  comment  4  and  part  II. 
paragraph  B.  1.  above.)  The  agency  has 
also  combined  serveial  r«>qu)red 
indications  under  new  |  .341  72(b)(1). 
The  agency  has  replaced  the  Panel's 
wording  "Allevi.ites.  decreases,  or 
temporarily  relieves"  with  the  option  to 
select  the  word  "relieves,"  "alleviates. 
"decreisos."  "reduces,"  or  "dries"  for 
the  symptom  "runny  nose"  and  the 
option  to  select  the  woixl  "relieves," 
"alleviates,"  "decreases,"  or  "reduc«'s" 
for  the  Symptoms  "Sneezing,  itching  of 
the  nose  or  throat,  and  itchy,  watery- 
eyes"  in  the  combined  indications  for 
antihistamines.  These  options  proviile 
manufacturers  the  flexiblity  to  selet:t 
different  terms  for  labeling. 
Manfacturers  are  encouraged  to  submit 
additional  words  for  possible  inclui^ion 
as  selection  options  in  the  "Indii.atii'ns" 
section  of  the  final  monograph  for 
antihistamines  drug  products.  Then-fore, 
indications  in  (  341.72(a).  which  has 
been  redesignated  {  341.72(b)  have  b»H*n 
revised  as  follows:  Paragraphs  (2).  (3), 
(4).  (5).  and  (6).  of  {  .341.72(a)  have  been 
revised  and  combined  in  paragraph  (1) 
of  new  S  341.72(b).  The  new  indica'ion 
for  the  use  of  antihistamines  for 
symptoms  associated  with  the  om^mon 
cold  has  been  added  in  paragraph  [2]  uf 
new  §  341.72(b).  New  f  341.72(b)  (1)  and 
(2)  reP.ect  the  combining  of  indications 
for  the  temporary  relief  of  ninny  nose, 
sneezing,  itching  of  the  nose  or  thm.il, 
and  itchy,  watery  eyes  due  to  allergic 
rhinitis  and  for  the  temporary  relief  of 
runny  nose  and  sneezing  associate*! 
with  the  common  cold. 

9.  The  agency  has  deleted 
§  341.72(b)(5)  of  the  Panel's 
recommended  monograph.  This  section 
provided  the  warning  "Do  not  give  this 
product  to  children  under  6  years  except 
under  advise  and  supervision  of  a 
physiciap. "  for  all  antihistamine  drug 
products.  The  directions  provided  undpr 
new  S  .341.72(d)  state  clearly  that  a 
doctor  should  be  consulted  for  the  u.se  of 
anthistamine  drug  products  in  childtvn 
under  6  years  of  age.  The  agency 
believes  that  the  warning,  is  therefore 
repetitious  and  unnecessary. 

10.  In  S  341  72(b)  (3).  (4).  and  (8)  the 
Panel  recommended  the  use  of  the  signal 
word  "Caution"  in  a  section  of  the 
labeling  where  the  heading  "Wcrnttii^" 
is  also  recommended.  The  agency  notes 
that  historically  there  has  not  l»een  n 
consistent  usage  for  the  signal  words 
"warning"  and  "caution"  in  OTC  drug 
labeling.  For  example,  in  §§  369.20  and 
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369.21  (21  CFR  396.20  and  39&21).  which 
list  "warning"  and  "caution"  statements 
for  drugs,  the  signal  words  "warning" 
and  "caution"  are  both  usad.  In  some 
instances  either  of  these  signal  words  is 
used  to  convey  the  same  or  smiliar 
precautionary  information. 

FDA  has  considered  which  of  these 
signal  words  would  be  most  likely  to 
attract  consumers'  attention  to  that 
information  describing  conditions  under 
which  the  drug  product  should  not  be 
used  or  its  use  should  be  discontinued. 
The  agency  concludes  that  the  signal 
word  "warning"  is  more  likely  to  flag 
potential  danges  so  that  consumers  will 
read  the  information  being  conveyed. 
Therefore.  FDA  has  determined  that  the 
signal  word  "warning,"  rather  than  the 
word  "caution,"  will  be  used  routinely  in 
OTC  drug  labeling  that  is  intended  to 
alert  consumers  to  potential  safety 
problems.  Accordingly,  the  signal  word 
"Caution"  has  deleted  from  this 
tentative  Hnal  monograph. 

11.  The  agency  has  added  to 

S  341.72(b)  (redesignated  as  S  341.72(c)) 
a  paragraph  on  warnings  that  are 
appropriate  for  products  that  are  labeled 
for  children  under  12  years  of  age.  The 
agency  acknowledges  that  some 
warnings  which  the  Panel  recommended 
for  all  antihistamine  drug  products  are 
inappropriate  for  products  which  are 
labeled  for  children  under  12  years  of 
age.  In  addition,  the  warnings  for 
products  labeled  for  children  under  12 
years  of  age  have  been  worded  to  reflect 
the  administration  of  the  product  by 
adults  rather  than  self-adtninistration. 
(See  comment  15  above.) 

12.  The  agency  has  combined  several 
warnings  under  new  S  341.72(c)  and 
believes  that  combining  the  drowsiness 
warning  with  related  warnings 
concerning  the  use  of  alcohol  or 
operating  a  motor  vehicle  or  machinery 
while  taking  antihistamines  will  provide 
more  informative  labeling  for  the 
consumer.  Therefore,  the  warnings  (in 

i  341.72(b),  which  has  been 
redesignated  §  341.72(c)),  have  been 
revised  as  follows:  Paragraphs  (6),  (7), 
and  (8)  have  been  redesignated  as  (3), 
(4),  and  (5).  Paragraphs  (3)  and  (4)  of 
i  341.72(b)  have  been  revised, 
combined,  and  added  to  paragraphs  |3) 
and  (4)  of  new  S  341.72(c).  New 
§  341.72(c)  (3)  and  (4)  reflect  a 
combining  of  warnings  concerning 
drowsiness  and  the  use  of  alcohol  or 
operating  a  motor  vehicle  or  machinery 
while  taking  antihistamines.  (See 
comment  13  above.) 

13.  Because  antihistamines  have  an 
anticholinergic  effect  which  can  reduce 
the  volume  of  bronchial  secretions  and 
cause  thickening  of  these  secretions,  the 
Panel  recommended  that  antihistamines 


bear  a  warning  that  people  with  asthma 
not  take  these  drugs  unless  directed  by  a 
doctor,  and  the  agency  is  proposing  such 
a  warning  in  this  tentative  final 
monograph.  The  agency  believes  that  in 
addition  to  this  warning,  the  labeling  of 
antihistamine  drug  products  should 
inlcude  a  warning  against  use  of 
antihistamines  in  patients  with  any 
obstructive  pulmonary  disease  in  which 
clearance  of  secretions  is  a  problem. 
The  Panel  stated  that  it  is  important  to 
avoid  anticholinergics  in  the  presence  of 
bronchial  asthma  or  chronic  obstructive 
pulmonary  disease  because  of  the 
possibility  that  anticholinergics  may 
cause  secretions  to  become  less  fluid 
and  difficult  to  remove,  and  thus  cause 
obstruction  of  the  respiratory  passages 
(41  FR  38377).  The  Panel's  recommended 
warning  in  S  341.72(b)(2)  of  the  advance 
notice  of  proposed  rulemaking  included 
asthma,  but  did  not  include  chronic 
obstructive  pulmonary  disease  as  a 
contraindication  for  the  use  of 
antihistamines.  The  agency  believes  that 
this  warning  should  be  expanded  to 
include  all  types  of  chronic  obstructive 
pulmonary  disease.  This  term  applies  to 
patients  with  clinically  significant, 
irreversible,  generalized  aii-ways 
obstruction  associated  with  varying 
degrees  of  chronic  bronchitis, 
abnormalities  in  small  airways,  and/or 
emphysema  (Ref.  1).  Because  respiratory 
distress  symptoms  such  as  difficulty  in 
beathing  and  shortness  of  breath  are 
characteristic  of  chronic  obstructive 
pulmonary  disease,  the  agency  believes 
that  such  descriptive  terms  should  also 
be  included  in  the  warning  in  order  to 
provide  more  information  to  the 
consumer.  Therefore,  the  agency  is 
proposing  to  amend  the  Panel's 
recommended  warning  to  read,  "Do  not 
take  this  product  if  you  have  asthma, 
glaucoma,  emphysema,  chronic 
pulmonary  disease,  shortness  of  breath, 
difficulty  in  breathing,  or  difficulty  in 
urination  due  to  enlargement  of  the 
prostate  gland  unless  directed  by  a 
doctor."  The  agency  is  proposing  the 
term  chronic  pulmonary  disease  rather 
than  chronic  obstructive  pulmonary 
disease  in  this  warning  because  it 
believes  that  the  shorter  term  will  be 
more  understandable  to  consumers. 

Reference 

(1)  Berkow,  R..  editor,  "The  Merck 
Manual,"  14th  Ed.,  Merck  Sharp  &  Dohme 
Research  Laboratories.  Rahway,  NJ,  pp.  628- 
635, 1982. 

14.  In  an  effort  to  simplify  OTC  drug 
labeling,  the  agency  proposed  in  a 
number  of  tentative  final  monographs  to 
substitute  the  word  "doctor"  for 
"physician"  in  OTC  drug  monographs  on 
the  basis  that  the  word  "doctor"  is  more 


commonly  used  and  better  understood 
by  consumers.  Based  on  comments 
received  to  these  proposals,  the  agency 
has  determined  that  final  monographs 
and  any  applicable  OTC  drug 
regulations  will  give  manufacturers  the 
option  of  using  either  the  word 
"physician  "  or  the  word  "doctor."  This 
tentative  final  monograph  proposes  that 
option. 

The  agency  proposes  to  revoke  the 
existing  warning  and  caution  statements 
in  §§  369.20  and  369.21,  and  exemptions 
for  certain  drugs  limited  by  NDAs  to 
prescription  sale  in  §  310.201(a)(13),  for 
oral  antihistamine  drug  products  at  the 
time  that  this  monograph  becomes 
effective.  The  agency  proposes  to  revoke 
§  310.201(a)(4)  and  to  delete 
phenyltoloxamine  citrate  from  bearing 
the  warning  and  caution  statements 
required  by  §  369.21  at  the  time  that  this 
monograph  becomes  effective  if  this 
ingredient  is  reclassified  in  Category  I 
as  an  OTC  antihistamine  in  the  final 
monograph. 

The  agency  has  examined  the 
economic  consequences  of  this  proposed 
rulemaking  in  conjunction  with  other 
rules  resulting  from  the  OTC  drug 
review.  In  a  notice  published  in  the 
Federal  Register  on  February  8, 1983  (48 
FR  5806),  the  agency  announced  the 
availability  of  an  assessment  of  these 
economic  Impacts.  The  assessment 
determined  that  the  combined  impacts  " 
of  all  the  rules  resulting  from  the  OTC 
drug  review  do  not  constitute  a  major 
rule  according  to  the  criteria  established 
by  Executive  Orde|>  12291.  The  agency 
therefore  concludes  that  no  one  of  these 
rules,  including  this  proposed  rule  for 
OTC  antihistamine  drug  products,  is  a 
major  rule. 

The  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act, 
Public  Law  96-354.  That  assessment 
included  a  discretionary  Regulatory 
Flexibility  Analysis  in  the  event  that  an 
individual  rule  might  impose  an  unusual 
or  disproportionate  impact  on  small 
entities.  However,  this  particular 
rulemaking  for  OTC  antihistamine  drug 
products  is  not  expected  to  pose  such  an 
impact  on  small  businesses.  Therefore, 
the  agency  certifies  that  this  proposed 
rule,  if  implemented,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  agency  invites  public  comment 
regarding  any  substantial  or  significant 
economic  impact  that  this  rulemaking 
would  have  on  OTC  antihistamine  dn^ 
products  Tvpes  of  impact  maj"  inr'pfie. 
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but  are  not  limited  to.  costs  associated 
with  product  testing,  relabeling, 
repackaging,  or  reformulating. 
Comments  regarding  the  impact  of  this 
rulemaking  on  OTC  antihistamine  drug 
products  should  be  accompanied  by 
appropriate  documentation.  Because  the 
agency  has  not  previously  invited 
specific  coment  on  the  economic  impact 
of  the  OTC  drug  review  on 
antihistamine  drug  products,  a  period  of 
120  days  from  the  date  of  publication  of 
this  proposed  rulemaking  in  the  Federal 
Register  will  be  provided  for  comments 
on  this  subject  to  be  developed  and 
submitted.  The  agency  will  evaluate  any 
comments  and  supporting  data  that  are 
received  and  will  reassess  the  economic 
impact  of  this  rulemaking  in  the 
preamble  to  the  final  rule. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  proposal  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement 
therefore  will  not  be  prepared.  The 
agency's  finding  of  no  significant  impact, 
and  the  evidence  supporting  this  finding, 
contained  in  an  environmental 
assessment  (under  21  CFR  25.31. 
proposed  in  the  Federal  Register  of 
December  11. 1979: 44  FR  71742).  which 
may  be  seen  in  the  Dockets 
Management  Branch.  Food  and  Drug 
Administration. 

List  of  Subjects  in  21  CFR  Part  341 

OTC  drugs:  Anticholinergics. 
F.xpectorants.  Bronchodilators. 
Antitussives.  Nasal  decongestants. 
Antihistamines. 

On  July  9. 1982  at  47  ¥R  40002.  VD.\ 
proposed  to  amend  21  CFR  Subchapter 
D  by  adding  a  new  Part  341.  Proposed 
Part  341.  as  amended  on  October  28. 
1982  (47  FR  47520)  and  October  19. 1983 
(48  FR  48576)  would  be  further  amended 
as  follows: 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  201(p). 
502.  505.  701.  52  Stat.  1041-1  (M2  as 
amended.  1050-1053  as  amended.  1055- 
1056  as  amended  by  70  Stat.  919  and  72 
Stat.  948  (21  U.S.C.  321{p).  352.  355.  371)). 
and  the  Administrative  Procedure  Act 
(sees.  4.  5.  and  10.  60  Stat.  238  and  243  as 
amended  (5  U.S.C.  553.  554.  702.  703. 
704)).  and  under  21  CW.  5.11.  it  is 
proposed  to  make  the  following 
amendments: 

PART  341— (AMENDED) 

1.  In  proposed  Subpart  A.  §  341.3  is 
amended  by  adding  new  paragraph  (d) 
to  read  as  folows: 


§341.3    Definitions. 
•         •         *         *         • 

(d)  Antihistamine  drug.  A  drug  used 
for  the  relief  of  the  symptoms  of  hay 
fever  and  upper  respiratory  allergies 
(allergic  rhinitis)  and  the  symptoms  of 
sneezing  and  runny  nose  associated 
with  the  common  cold. 

2.  In  proposed  Subpart  B.  new  §  341.12 
is  added  to  read  as  follows: 

§341.12    Antihistamine  active  ingredients. 

The  active  ingredients  of  the  product 
consist  of  any  of  the  following  when 
used  within  the  dosage  limits 
established  for  each  ingredient: 

(a)  Brompheniramine  maleate. 

(b)  Chlorpheniramine  maleate. 

(c)  Dexbrompheniramine  maleate. 

(d)  Dexchlorpheniramine  maleate. 

(e)  Diphenhydramine  hydrochloride. 

(f)  Phenindamine  tartrate. 

(g)  Pheniramine  maleate. 
(h)  Pyrilamine  maleate. 

(i)  Thonzylamine  hydrochloride. 
Ij)  Triprolidine  hydrochloride. 

3.  In  proposed  Subpart  C,  new  S  341.72 
is  added  and  §  341.90  is  amended  by 
adding  new  paragraphs  (b).  (c).  (d).  (e). 
(f1-  (g)'  (h).  (i).  (i).  and  (k)  to  read  as 
follows: 

§341.72    Labeling  Of  antmistamine  drug 
products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any.  and  identifies 
the  product  as  an  "antihistamine." 

(b)  Indications.  The  labeling  of  the 
product  contains  a  statement  of  the 
indications  under  the  heading 
"Indications"  that  is  limited  to  both  of 
the  following  phrases:  (1)  'Temporarily" 
(select  one  of  the  following:  "relieves." 
"alleviates."  "decreases."  "reduces."  or 
"dries")  "runny  nose  and  "  (select  one  of 
the  following:  "relieves."  "alleviates." 
"decreases."  or  "reduces")  "sneezing, 
itching  of  the  nose  or  throat,  and  itchy, 
watery  eyes  due  to  hay  fever"  (which 
may  be  followed  by  one  or  both  of  the 
following:  "or  other  upper  respiratory 
allergies"  or  "(allergic  rhinitis)")." 

(2)  "Temporarily"  (select  one  of  the 
following:  "relieves."  "alleviates." 
"decreases."  "reduces."  or  "dries") 
"runny  nose  and"  (select  one  of  the 
following:  "relieves."  "alleviates." 
"decreases."  or  "reduces")  "sneezing 
associated  with  the  common  cold." 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following 
warnings,  under  the  heading 
"Warnings": 

(1)  "May  cause  excitability  especially 
in  children." 

(2)  "Do  not  take  this  product  if  you 
have  asthma,  glaucoma,  emphysema, 
chronic  pulmonary  disease,  shortness  of 


breath,  difficulty  in  breathing,  or 
difficulty  in  urination  due  to 
enlargement  of  the  prostate  gland  unless 
directed  by  a  doctor." 

(3)  For  products  containing 
brompheniramine  maleate, 
chlorpheniramine  maleate. 
dexbrompheniramine  maleate. 
dexchlorpheniramine  maleate, 
phenindamine  tartrate,  pheniramine 
maleate.  pyrilamine  maleate. 
thonzylamine  hydrochloride,  or 
triprolidine  hydrochloride  identified  in 
§341.12(0).  (b).  (c),  (d),  (f).  (g),  (h).  (i). 
and (j).  "May  cause  drowsiness:  alcohol 
may  increase  the  drowsiness  effect. 
Avoid  alcoholic  beverages  while  taking 
this  product.  Use  caution  when  driving  a 
motor  vehicle  or  operating  machinery." 

(4)  ^or  products  containing 
diphenhydramine  hydrochloride 
identified  in  §  341.12(e).  "May  cause 
marked  drowsiness;  alcohol  may 
increase  the  drowsiness  effect.  Avoid 
alcoholic  beverages  while  taking  this 
product.  Use  caution  when  driving  a 
motor  vehicle  or  operating  machinery." 

(5)  For  products  containing 
phenindamine  tartrate  identified  in 

§  341.12(f).  "May  cause  nervousness  and 
insomnia  in  some  individuals." 

(6)  For  products  that  are  labeled  only 
for  use  by  children  under  12  years  of 
age.  The  labeling  of  the  product  contains 
only  the  warnings  identified  in 
paragraphs  (c)  (1)  and  (5)  of  this  section 
as  well  as  the  following: 

(i)  "Do  not  give  this  product  to 
children  who  have  asthma  or  glaucoma 
unless  directed  by  a  doctor." 

(ii)  For  products  containing 
brompheniramine  maleate, 
chlorpheniramine  maleate. 
dexbrompheniramine  maleate, 
dexchlorpheniramine  maleate. 
phenindamine  tartrate,  pheniramine 
maleate.  pyrilamine  maleate. 
thonzylamine  hydrochloride,  or 
triprolidine  hyrochloride  identified  in 
§  341.12(a).  (b).  (c).  (d).  (f).  (g).  (h).  (i). 
and  (j).  "May  cause  drowsiness." 

(iii)  For  products  containing 
diphenhydramine  hydrochloride 
identified  in  §  341.12(e).  "May  cause 
marked  drowsiness." 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
information  under  the  heading 
"Directions": 

(1)  For  products  containing 
brompheniramine  maleate  identified  in 
§  341.12(a).  Adults:  oral  dosage  is  4 
milligrams  every  4  to  6  hours,  not  to 
exceed  24  milligrams  in  24  hours,  or  as 
directed  by  a  doctor.  Children  6  to  under 
12  years  of  age:  oral  dosage  is  2 
milligrams  every  4  to  6  hours,  not  to 
exceed  12  milligrams  in  24  hours,  or  as 
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directed  by  a  doctor.  Children  under  6 
years  of  age:  consult  a  doctor. 

(2)  For  products  containing 
chlorpheniramine  maleote  identified  in 
§  341.12(b).  Adults:  oral  dosage  is  4 
milligrams  every  4  to  6  hours,  not  to 
exceed  24  milligrams  in  24  hours,  or  as 
directed  by  a  doctor.  Children  6  to  under 
12  years  of  age:  oral  dosage  is  2 
milligrams  every  4  to  6  hours,  not  to 
exceed  12  milligrams  in  24  hours,  or  as 
directed  by  a  doctor.  Children  under  6 
years  of  age:  consult  a  doctor. 

(3)  For  products  containing 
dexbrompheniramine  maleate  identified 
in  §  341.12(c).  Adults:  oral  dosage  is  2 
milligrams  every  4  to  6  hours,  not  to 
exceed  12  milligrams  in  24  hours,  or  as 
directed  by  a  doctor.  Children  6  to  under 
12  years  of  age:  oral  dosage  is  1 
milligram  every  4  to  6  hours,  not  to 
exceed  6  milligrams  in  24  hours,  or  as 
directed  by  a  doctor.  Children  under  6 
years  of  age:  consult  a  doctor. 

(4)  For  products  containing 
dexchlorpheniramine  maleate  identified 
in  §  341.12(c).  Adults:  oral  dosage  is  2 
milligrams  every  4  to  8  hours,  not  to 
exceed  12  milligrams  in  24  hours,  or  as 
directed  by  a  doctor.  Children  6  to  under 
12  years  of  age:  oral  dosage  is  1 
milligram  every  4  to  6  hours,  not  to 
exceed  6  milligrams  in  2A  hours,  or  as 
directed  by  a  doctor.  Children  under  6 
years  of  age:  consult  a  doctor. 

(5)  For  products  containing 
diphenhydramine  hydrochloride 
identified  in  §  341.12(e).  Adults:  oral, 
dosage  is  25  to  50  milligrams  every  4  to  6 
hours,  not  to  exceed  300  milligrams  in  24 
hours,  or  as  directed  by  a  doctor. 
Children  6  to  under  12  years  of  age:  oral 
dosage  is  12.5  to  25  milligrams  every  4  to 
6  hours,  not  to  exceed  150  milligrams  in 

24  hours,  or  as  directed  by  a  doctor. 
Children  under  6  years  of  age:  consult  a 
doctor. 

(6)  For  products  containing 
phenindamine  tartrate  identified  in 
§  341.12(f).  Adults:  oral  Dosage  is  25 
milligrams  every  4  to  6  hours,  not  to 
exceed  150  milligrams  in  24  hours,  or  as 
directed  by  a  doctor.  Children  6  to  under 
12  years  of  age:  oral  dosage  is  12.5 
milligrams  every  4  to  6  hours,  not  to 
exceed  75  milligrams  in  24  hours,  or  as 
directed  by  a  doctor.  Children  under  6 
years  of  age:  consult  a  doctor. 

(7)  For  products  containing 
pheniramine  maleate  identified  in 

§  341.12(g).  Adults:  oral  dosage  is  12.5  to 

25  milligrams  every  4  to  6  hours,  not  to 
exceed  150  milligrams  in  24  hours,  or  as 
directed  by  a  doctor.  Children  6  to  under 
12  years  of  age:  oral  dosage  is  6.25  to 
12.5  milligrams  every  4  to  6  hours,  not  to 
exceed  75  milligrams  in  24  hours,  or  as 
directed  by  a  doctor.  Children  under  6 
years  of  age:  consult  a  doctor. 


(8)  For  products  containing  pyrilamine 
maleate  identified  in  §  341.12(h).  Adults: 
oral  dosage  is  25  to  50  milligrams  every 

6  to  8  hours,  not  to  exceed  200 
milligrams  in  24  hours,  or  as  directed  by 
a  doctor.  Children  6  to  under  12  years  of 
age:  oral  dosage  is  12.5  to  25  milligrams 
every  6  to  8  hours,  not  to  exceed  100 
milligrams  in  24  hours,  or  as  directed  by 
a  doctor.  Children  under  6  years  of  age: 
consult  a  doctor. 

(9)  For  products  containing 
thonzylamine  hydrochloride  identified 
in  §341.12(1).  Adults:  oral  dosage  is  50  to 
100  milligrams  every  4  to  6  hours,  not  to 
exceed  600  milligrams  in  24  hours,  or  as 
directed  by  a  doctor.  Children  6  to  under 
12  years  of  age:  oral  dosage  is  25  to  50 
milligrams  every  4  to  6  hours,  not  to 
exceed  300  milligrams  in  24  hours,  or  as 
directed  by  a  doctor.  Children  under  6 
years  of  age:  consult  a  doctor. 

(10)  For  products  containing 
tripolidine  hydrochloride  identified  in 
§341.12(1).  Adults:  oral  dosage  is  2.5  to  6 
milligrams  every  8  to  8  hours,  not  to 
exceed  10  milligrams  in  24  hours,  or  as 
directed  by  a  doctor.  Children  6  to  under 
12  years  of  age:  oral  dosage  is  1.25 
milligrams  every  6  to  8  hours,  not  to 
exceed  5  milligrams  in  24  hours,  or  as 
directed  by  a  doctor.  Children  under  6 
years  of  age:  consult  a  doctor,  (e)  The 
word  "physician"  may  be  substituted  for 
the  word  "doctor"  in  any  of  the  labeling 
statements  in  this  section. 

§  341.90    Professional  labeling. 

***** 

(b)  For  products  containing 
brompheniramine  maleate  identified  in 
§  341.12(a).  Children  2  to  under  6  years 
of  age:  oral  dosage  is  1  milligram  every  4 
to  6  hours,  not  to  exceed  6  milligrams  in 
24  hours. 

(c)  For  products  containing 
chlorpheniramine  maleate  identified  in 
§  341.12(b).  Children  2  to  under  6  years 
of  age:  oral  dosage  is  1  milligram  every  4 
to  6  hours,  not  to  exceed  6  milligrams  in 
24  hours. 

(d)  For  products  containing 
dexbrompheniramine  maleate  identified 
in  §  341.12(c).  Children  2  to  under  6 
years  of  age:  oral  dosage  is  0.5  milligram 
every  4  to  6  hours,  not  to  exceed  3 
milligrams  in  24  hours. 

(e)  For  products  containing 
dexchlorpheniramine  maleate  identified 
in  §  341.12(d).  Children  2  to  under  6 
years:  oral  dosage  is  0.5  milligram  every 
4  to  6  hours,  not  to  exceed  3  milligrams 
in  24  hours. 

(f)  For  products  containing 
diphenhydramine  hydrochloride 
identified  in  §  341.12(e).  Children  2  to 
under  6  years  of  age:  oral  dosage  is  6.25 
milligrams  every  4  to  6  hours,  not  to 
exceed  37.5  mg  in  24  hours. 


(g)  fh(j)roducts  containing 
pheninddtrmeJartrateJdentified  in 
§  341.12(f).  ChiidrerTito  under  6  years  of 
age:  oral  dosage  is  6.25  milligrams  every 
4  to  6  hours,  not  to  exceed  37.5 
milligrams  in  24  hours. 

(h)  For  products  containing 
pheniramine  maleate  identified  in 
§  341.12(g).  Children  2  to  under  6  years 
of  age:  oral  dose  is  3.125  to  6.25 
milligrams  every  4  to  6  hours,  not  to 
exceed  37.5  milligrams  in  24  hours. 

(i)  For  products  containing  pyrilamine 
maleate  identified  in  §  341.12(h). 
Children  2  to  under  6  years  of  age:  oral 
dosage  is  6.25  to  12.5  milligrams  every  4 
to  6  hours,  not  to  exceed  50  milligrams 
in  24  hours. 

(j)  For  products  containing 
thonzylamine  hydrochloride  identified 
in  §341.12(1).  Children  2  to  under  6  years 
of  age:  oral  dosage  is  12.5  to  25 
milligrams  every  4  to  6  hours,  not  to 
exceed  150  milligrams  in  24  hours. 

(k)  For  products  containing 
triprolidine  hydrochloride  identified  in 
§341.12(j).  Children  2  to  under  6  years  of 
age:  oral  dosage  is  0.938  milligram  every 
4  to  6  hours,  not  to  exceed  3.744 
milligrams  in  24  hours.  Children  2  to 
under  4  years  of  age:  oral  dosage  is  0.625 
milligram  every  6  to  8  hours,  not  to 
exceed  2.5  milligrams  in  24  hours. 
Infants  4  months  to  under  2  years  of  age: 
oral  dosage  is  0.313  milligram  every  6  to 

8  hours,  not  to  exceed  1.252  milligrams 
in  24  hours. 

Interested  persons  may,  on  or  before 
May  15, 1985  submit  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
written  comments,  objections,  or 
requests  for  oral  hearing  before  the 
Commissioner  on  the  proposed 
regulation.  A  request  for  an  oral  hearing 
must  specify  points  to  be  covered  and 
time  requested.  The  agency  has 
provided  this  120  day  period  (instead  of 
the  normal  60  days)  because  of  the 
number  of  OTC  drug  review  documents 
being  published  concurrently.  Written 
comments  on  the  agency's  economic 
impact  determination  may  be  submitted 
on  or  before  May  15, 1985.  Three  copies 
of  all  comments,  objections,  and 
requests  are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments,  objections,  and  requests  are 
to  be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Comments,  objections,  and  requests 
may  be  seen  in  the  office  above  between 

9  a.m.  and  4  p.m.,  Monday  through 
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Friday.  Any  scheduled  oriti  hearing  will 
be  announced  in  the  Federal  Register. 

Interested  persons,  on  or  before 
January  15, 1986.  may  also  submit  in 
writing  new  data  demonstrating  the 
safety  and  effectiveness  of  those 
conditions  not  classified  in  Category  I. 
Written  comments  on  the  new  data  may 
be  submitted  on  or  before  March  17. 
1986.  These  dates  are  consistent  with 
the  time  periods  specified  in  the 
agency's  final  rule  revising  the 
procedural  regulations  for  reviewing  and 
classifying  OTC  drugs,  published  in  the 
Federal  Register  of  September  29. 1981 
(46  PR  47730).  Three  copies  of  all  data 


and  comments  on  the  data  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy,  and  all  data  and 
comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Data  and 
comments  should  be  addressed  to  the 
Dockets  Management  Branch  {HP'A-305) 
(address  above).  Received  data  and 
comments  may  also  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

In  establishing  a  final  monograph,  the 
agency  will  ordinarily  consider  only 
data  submitted  prior  to  the  closing  of  the 
administrative  record  on  March  17, 1986. 


Data  submitted  after  the  closing  of  the 
administrative  record  will  be  reviewed 
by  the  agency  only  after  a  final 
monograph  is  published  in  the  Federal 
Register,  unless  the  Commissioner  finds 
good  cause  has  been  shown  that 
warrants  earlier  consideration. 

Dated:  December  31. 1984. 
Frank  E.  Young, 

Comm  iss  ioner  of  Food  and  Drugs. 
Margaret  M.  Heckler, 
Secretary  of  Health  and  Human  Services. 
[PR  Doc.  85-680  Filed  1-14-85;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and-Orug  Administration 

IDocicet  No.  76N-052N] 

21  CFR  Part  341 

Cold,  Cough,  Allergy,  Bronchodllator, 
and  Antiasthmatic  Drug  Products  for 
Over-the-counter  Human  Use; 
Tentative  Final  Monograph  for  Over- 
th«-Countcr  Nasal  Decongestant  Drug 
Products 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  notice 
of  proposed  rulemaking  in  the  form  of  a 
tentative  Hnal  monograph  that  would 
establish  conditions  under  which  over- 
the-counter  (OTC)  nasal  decongestant 
drug  products  (drug  products  used  for 
reiie\ing  the  symptom  of  nasal 
congestion  caused  by  acute  or  chronic 
rhinitis)  are  generally  recognized  as  safe 
and  effective  and  not  misbranded.  FDA 
is  issuing  this  notice  of  proposed 
rulemaking  after  considering  the  report 
and  recommendations  of  the  Advisor>' 
Review  Panel  on  OTC  Cold.  Cough. 
Allergy.  Bronchodilator.  and 
Antiasthmatic  Drug  Products  and  public 
comments  on  an  advance  notice  of 
proposed  rulemaking  that  was  based  on 
those  recommendations.  This  proposal 
deals  only  with  nasal  decongestant  drug 
products  and  is  part  of  the  ongoing 
review  of  OTC  drug  products  conducted 
by  FDA. 

DATES:  Written  commen»s.  objections,  or 
requests  for  oral  hearing>ljefore  the 
Commissioner  of  Food  anJBrugs  on  the 
proposed  regulation  by  May  15. 19ft5. 
New  data  by  ]anuar>'  15. 1986. 
Comments  on  the  new  data  by  March 
17, 1986.  These  dates  are  consistent  with 
the  time  periods  specified  in  the 
agency's  revised  procedural  regulations 
for  reviewing  and  classifying  OTC  drugs 
(21  CFR  330.10).  Written  comments  on 
the  agency's  economic  impact 
determination  by  May  15. 1985. 
ADDRESS:  Written  comments,  objections, 
ntvv  data,  or  requests  for  oral  hearing  to 
the  Dockets  Management  Branch  (HFA- 
SO.'i).  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

WMliiim  E.  Gilbertson.  Centpr  for  Drugs 
and  Biologies  (HFN-210).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-4960. 
SUPPUEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  9. 1976 
(41  FR  38312).  FDA  published,  under 
S  3rK).10(a)(6)  (21  CFR  330.10(a)(6)).  an 


advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC  cold, 
cough,  allergy,  bronchodilator.  and 
antiasthmatic  drug  products,  together 
with  the  recommendations  of  the 
Advisory  Review  Panel  on  OTC  Cold. 
Cough.  Allergy.  Bronchodilator.  and 
Antiaslhamatic  Drug  Products,  which 
was  the  advisory  review  panel 
responsible  for  evaluating  data  on  the 
active  ingredients  in  these  drug  classes. 
Interested  persons  were  invited  to 
submit  comments  by  December  8. 1976. 
Reply  comments  in  response  to 
comments  filed  in  the  initial  comment 
period  could  be  submitted  by  January  7, 
1977. 

In  a  notice  published  in  the  Federal 
Register  of  March  21, 1980  (45  FR  18400). 
the  agency  advised  that  it  had  reopened 
the  administrative  record  for  OTC  cold, 
cough,  allergy,  bronchodilator.  and 
antiasthamatic  drug  products  to  allrw 
for  consideration  of  data  and 
information  that  had  been  filed  in  the 
Dockets  Management  Branch  after  the 
date  the  administrative  record 
previously  had  officially  closed.  The 
agency  concluded  that  any  new  data 
and  information  filed  prior  to  March  21. 
1980  should  be  available  to  the  agency 
in  developing  a  proposed  regulatioa  in 
the  form  of  a  tentative  fmal  monograph. 

In  accordance  with  S  330.10(a)(10).  the 
data  and  information  considered  by  the 
Panel  were  put  on  public  display  in  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration 
(address  above),  after  deletion  of  a 
small  amount  of  trade  secret 
information.  Data  and  information 
received  after  the  administrative  record 
was  reopened  have  also  been  put  on 
display  in  the  Dockets  Management 
Branch.  In  response  to  the  advance 
notice  of  proposed  rulemaking.  16 
manufacturers.  2  manufacturers' 
associations.  4  consumers,  the  staff 
members  of  one  bureau  of  a  government 
agency.  19  health  care  professionals, 
and  5  health  care  professional  societies 
submitted  comments  on  nasal 
decongestants.  One  manufacturer 
submitted  a  reply  comment.  Copies  of 
the  comments  received  are  on  public 
display  in  the  Dockets  Management 
Branch. 

FDA  is  issuing  the  tentative  fmal 
monograph  for  OTC  cold,  cough,  allergy, 
bronchodilator.  and  antiasthmatic  drug 
products  in  segments.  This  document  on 
nasal  decongestant  drug  products  is  the 
fourth  segment  to  be  published.  The  first 
segment,  on  anticholinergic  drug 
products  and  expectorant  drug  products, 
was  published  in  the  Federal  Register  of 
July  9. 1982  (47  FR  30002).  The  second 
segment,  on  bronchodilator  drug 


products,  was  published  in  the  Federal 
Register  of  October  26. 1982  (47  FR 
47520).  The  third  segment,  on  antitussive 
dnig  products,  was  published  in  the 
Federal  Register  of  October  19. 1983:  48 
FR  48576).  The  fifth  segment,  on 
antihistamine  drug  products,  is  being 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  A  subsequent  segment 
on  combination  drug  products  and 
general  comments  will  be  published  in  a 
future  issue  of  the  Federal  Register. 

The  advance  notice  of  proposed 
rulemaking,  which  was  published  in  the 
Federal  Register  on  September  9. 1976 
(41  FR  38312).  was  designated  as  a 
"proposed  monograph"  in  order  to 
conform  to  terminology  used  in  the  OTC 
drug  review  regulations  (21  CFR  330.10). 
Similarly,  the  present  document  is 
designated  in  the  OTC  drug  review 
regulations  as  a  "tentative  final 
monograph."  Its  legal  status,  however,  is 
that  of  a  proposed  rule.  In  this  tentative 
final  monograph  (proposed  rule)  the 
FDA  states  for  the  first  time  its  position 
on  the  establishment  of  a  monograph  for 
OTC  nasal  decongestant  drug  products. 
Final  agency  action  on  this  matter  will 
occur  with  the  publication  at  a  future 
date  of  a  final  monograph,  which  will  be 
a  final  rule  establishing  a  monograph  for 
OTC  nasal  decongestant  drug  products. 

This  tentative  final  monograph  would 
amend  Subchapter  D  of  Chapter  I  of 
Title  21  of  the  Code  of  Federal 
Regulations  in  Part  341  (as  set  forth  in 
the  tentative  final  monograph  on 
anticholinergic  drug  products  and 
expectorant  drug  products  that  was 
published  in  the  Federal  Register  of  July 
9. 1982  (47  FR  30002))  in  Subpart  A.  by 
adding  in  §  341.3.  new  paragraphs  (h) 
and  (i):  in  Subpart  B.  by  adding  new 
S  341.20;  and  in  Subpart  C.  by  adding 
new  S  341.80.  and  by  adding  in  §  341.90. 
new  paragraphs  (m)  and  (n).  This 
proposal  constitutes  FDA's  tentative 
adoption  of  the  Panel's  conclusion  and 
recommendations  on  OTC  nasal 
decongestant  drug  products,  as  modified 
on  the  basis  of  the  comments  received 
and  the  agency's  independent 
evaluation  of  the  Panel's  report. 
Modifications  have  been  made  for 
clarity  and  regulatory  accuracy  and  to 
reflect  new  information.  Such  new 
information  has  been  placed  on  file  in 
the  Dockets  Management  Branch 
(address  above).  These  modifications 
are  reflected  in  the  following  summary 
of  the  comments  and  FDA's  responses  to 
them. 

The  OTC  procedural  regulations  (21 
CFR  330.10)  have  been  revised  to 
conform  to  the  decision  in  Cutler  v. 
kfmnedy.  475  F.  Supp.  838  (D.D.C.  1979). 
(See  the  Federal  Register  of  September 
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29. 1981;  46  FR  47730.)  The  Court  in 
Cutler  held  that  the  OTC  drug  review 
regulations  were  unlawful  to  the  extent 
that  they  authorized  the  marketing  of 
Category  III  drugs  after  a  final 
monograph  had  been  established. 
Accordingly,  this  provision  has  been 
deleted  from  the  regulations,  which  now 
provide  that  any  testing  necessary  to 
resolve  the  safety  or  effectiveness  issues 
that  formerly  resulted  in  a  Category  III 
classification,  and  submission  to  FDA  of 
the  results  of  that  testing  or  any  other 
data,  must  be  done  during  the  OTC  drug 
rulemaking  process,  before  the 
establishment  of  a  final  monograph. 

Although  it  was  not  required  to  do  so 
under  Cutler,  FDA  will  no  longer  use  the 
terms  "Category  I"  (generally  recognized 
as  safe  and  effective  and  not 
misbranded).  "Category  11"  (not 
generally  recognized  as  safe  and 
effective  or  misbranded),  and  "Category 
III"  (available  data  are  insufficient  to 
classify  as  safe  and  effective,  and 
further  testing  is  required)  at  the  final 
monograph  stage,  but  will  use  instead 
the  terms  "monograph  conditions"  (old 
Category  I)  and  "nonmonograph 
conditions"  (old  Categories  II  and  III). 
This  document  retains  the  concepts  of 
Categories  I.  II.  and  III  at  the  tentative 
final  monograph  stago. 

The  agency  advises  that  the 
conditions  under  which  the  drug 
products  that  are  subject  to  this 
monograph  would  be  generally 
recognized  as  safe  and  effective  and  not 
misbranded  (monograph  conditions)  will 
be  effective  12  months  after  the  dale  of 
publication  of  the  final  monograph  in  the 
Federal  Register.  On  or  after  that  date, 
no  OTC  drug  products  that  are  subject 
to  the  monograph  and  that  contain 
nonmonograph  conditions,  i.e.. 
conditions  that  would  cause  the  drug  to 
be  not  generally  recognized  as  safe  and 
effective  or  to  be  misbranded.  may  be 
initially  introduced  into  interstate 
commerce  unless  they  are  the  subject  of 
an  approved  new  drug  application 
(NDA).  Further,  any  OTC  drug  products 
subject  to  this  monograph  that  are 
repackaged  or  relabeled  after  the 
effective  date  of  the  monograph  must  be 
in  compliance  with  the  monograph 
regardless  of  the  date  the  product  was 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
commerce.  Manufacturers  are 
encouraged  to  comply  voluntarily  with 
the  monograph  at  the  earliest  possible 
date. 

In  the  advance  notice  of  proposed 
rulemaking  for  OTC  cold,  cough,  allergy, 
bronchodilator,  and  antiasthmatic  drug 
products  (published  in  the  Federal 
Register  of  September  9. 1976  (41  FR 


38312)).  the  agency  suggested  that  the 
conditions  included  in  the  monograph 
(Category  I)  be  effective  30  days  after 
the  date  of  publication  of  the  final 
monograph  in  the  Federal  Register  and 
that  the  conditions  excluded  from  the 
monograph  (Category  II)  be  eliminated 
from  OTC  drug  products  effective  6 
months  after  the  date  of  publication  of 
the  final  monograph,  regardless  of 
whether  further  testing  was  undertaken 
to  justify  their  future  use.  Experience 
has  shown  that  relabeling  of  products 
covered  by  the  monograph  is  necessary 
in  order  for  manufacturers  to  comply 
with  the  monograph.  New  labels 
containing  the  monograph  labeling  have 
to  be  written,  ordered,  received,  and 
incorporated  into  the  manufacturing 
process.  The  agency  has  determined  that 
it  is  impractical  to  expect  new  labeling 
to  be  in  effect  30  days  after  the  date  of 
publication  of  the  final  monograph. 
Experience  has  shown  also  that  if  the 
deadline  for  relabeling  is  too  short,  the 
agency  is  burdened  with  extension 
requests  and  related  paperwork. 

In  addition,  some  products  will  have 
to  be  reformulated  to  comply  with  the 
monograph.  Reformulation  often 
involves  the  need  to  do  stability  testing 
on  the  new  product.  An  accelerated 
aging  process  may  be  used  to  test  a  new 
formulation;  however,  if  the  stability 
testing  is  not  successful,  and  if  further 
reformulation  is  required,  there  could  be 
a  further  delay  in  having  a  new  product 
available  for  manufacture. 

The  agency  wishes  to  establish  a 
reasonable  period  of  time  for  relabeling 
and  reformulation  in  order  to  avoid  an 
unnecessary  disruption  of  the 
marketplace  that  could  not  only  result  in 
economic  loss,  but  also  interfere  with 
consumers'  access  to  safe  and  effective 
drug  products.  Therefore,  the  agency  is 
proposing  that  the  final  monograph  be 
effective  12  months  after  the  date  of  its 
publication  in  the  Federal  Register.  The 
agency  believes  that  within  12  months 
after  the  date  of  publication  most 
manufacturers  can  order  new  labeling 
and  have  their  products  in  compliance 
in  the  marketplace.  However,  if  the 
agency  determines  that  any  labeling  for 
a  condition  included  in  the  final 
monograph  should  be  implemented 
sooner,  a  shorter  deadline  may  be 
established.  Similarly,  if  a  safety 
problem  is  identified  for  a  particular 
nonmonograph  condition,  a  shorter 
deadline  may  be  set  for  removal  of  that 
condition  from  OTC  drug  products. 

All  "OTC  Volumes"  cited  throughout 
this  document  refer  to  the  submissions 
made  by  interested  persons  pursuant  to 
the  call-for-data  notice  published  in  the 
Federal  Register  of  August  9, 1972  (37  FR 


16029)  or  to  additional  information  that 
has  come  to  the  agency's  attention  since 
publication  of  the  advance  notice  of 
proposed  rulemaking.  The  volumes  are 
on  public  display  in  the  Dockets 
Management  Branch. 

The  Advisory  Review  Panel  on  OTC 
Cold,  Cough.  Allergy.  Bronchodilator. 
and  Antiasthmatic  Drug  Products 
recommended  that 

phenylpropanolamine  preparations  be 
classified  in  Category  I  for  nasal 
decongestant  use  at  adult  oral  dosages 
equivalent  to  these 
phenylpropanolamine  hydrochloride 
dosages:  25  milligrams  (mg)  every  4 
hours  or  50  mg  every  8  hours  not  to 
exceed  150  mg  in  24  hours  (see  41  FR 
38420;  September  9. 1976).  Similarly,  the 
Advisory  Review  Panel  on  OTC 
Miscellaneous  Internal  Drug  Products 
recommended  that 

phenylpropanolamine  hydrochloride  be 
classified  as  Category  I  for  appetite 
control  use  in  adult  oral  dosages  of  25  to 
50  mg.  not  exceeding  150  mg  daily.  (See 
47  FR  8484;  February  26, 1982.)  However. 
FDA  became  aware  of  reports  of 
studies,  made  available  after  the  Panels' 
reports  had  been  submitted,  indicating 
that  certain  dosages  of 
phenylpropanolamine  cause  blood 
pressure  elevation.  These  studies  were 
discussed  in  the  preamble  to  the 
advance  notice  of  proposed  rulemaking 
for  OTC  weight  control  drug  products 
(47  FR  8466-8468).  At  that  time,  the 
agency  specifically  requested  comments 
and  information  on  the  extent  to  which 
phenylpropanolamine  induces  or 
aggravates  hypertension  and  interacts 
with  medications  that  inhibit 
prostaglandin  synthesis. 

Numerous  comments  on  the 
recommended  phenylpropanolamine 
dosage  levels  and  related  issues  have 
been  submitted  to  FDA  in  both  the  OTC 
weight  control  and  the  OTC  nasal 
decongestant  rulemakings.  Because  the 
issues  concerning  the  safety  of 
phenylpropanolamine  for  weight  control 
use  and  for  nasal  decongestant  use  are 
closely  related,  the  agency  has  decided 
to  address  these  issues  in  the  Federal 
Register  publication  to  be  published  in 
the  near  future.  Therefore, 
phenylpropanolamine  preparations  will 
not  be  categorized  or  further  discussed 
in  this  tentative  final  monograph  for 
OTC  nasal  decongestant  drug  products. 

I.  The  Agency's  Tentative  Conclusions 
on  the  Comments 

.4.  General  Comments  on  Nasal 
Decongestant  Drug  Products 

1.  One  comment  stated  that  there  is  no 
evidence  that  "so-called  nasal 
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decongestants"  are  of  any  clinical  value. 
No  data  or  published  references  were 
submitted  or  cited  to  support  this 
statement. 

The  Panel  reviewed  the  scientific 
literature  and  data  submissions,  listened 
to  testimony  from  interested  parties,  and 
considered  all  other  available  data  and 
information  before  categorizing  OTC 
nasal  decongestant  active  ingredients. 
The  Panel  classified  in  Category'  I  those 
active  ingredients  for  which  it  had 
appropriate  supportive  data  to  establish 
general  recognition  of  safety  and 
effectiveness.  In  addition,  the  Panel 
placed  in  Category  III  those  active 
ingredients  for  which  it  did  not  have 
sufficient  data  to  establish  safety  and 
effectiveness.  Additional  data  must  be 
submitted  on  these  Category  III 
ingredients  before  they  can  be  generally 
recognized  as  safe  and  effective.  The 
agency  believes  that  those  ingredients 
which  have  been  categorized  as  safe 
and  effective  do  have  clinical  value  for 
the  indications  listed  in  this  tentative 
finnl  monograph.  | 

2.  One  comment  disagreed  with  the 
Panel's  recommendation  that  claims 
such  as  "most  recommended  by 
doctors  '  be  placed  in  Category  II. 
because  such  claims  are  difficult  to 
sul)stantiate.  The  comment  contended 
that  "difficulty  in  substantinting  does 
not  imply  inability  to  substiintiale/' 
Thus,  according  to  the  comihettfTthe 
Panel's  reasoning  justifies  placing  this 
type  of  claim  in  Catego^-  III.  More 
importantly,  the  comment  argued,  this 
1ype  of  claim  is  not  specifically  related 
to  safety  or  effectiveness.  If  this  type  of 
statement  were  true,  the  commfnt 
contended,  banning  its  use  is  an 
inappropriate  prior  restraint  f.nd  in 
violation  of  the  First  .^nirndmcnt  to  the 
(Constitution. 

The  OTC  drug  review  program 
establishes  conditions  under  which  OTC 
drugs  are  generally  recognized  as  ssife 
and  effective  and  not  misbranded.  Two 
pnrcipa!  conditions  examiwd  during 
the  review  are  allowable  ingrtdieinis 
and  allowable  labeling.  The  FDA  ha? 
determined  that  it  is  not  practit  al — in>. 
terms  of  time,  resources,  and  other 
i.onsiderations — to  set  standards  for  all 
labeling  found  in  OTC  drug  products 
Accordingly,  OTC  drug  monographs 
regulate  only  labeling  related  in  a 
significant  way  to  the  safe  and  effective 
use  of  covered  products  by  lay  p«Tsons 
OTC  drug  monographs  eytablish 
dUowable  labeling  for  the  following 
Items:  product  statement  of  identity: 
names  of  active  ingredients:  indications 
for  use:  directions  for  use:  warnings 
against  unsafe  use.  side  effects,  and 


adverse  reactions:  and  claims 
concerning  mechanism  of  drug  action. 

The  agency  believes  terms  such  as 
"most  recommended  by  doctors"  are 
unrelated  to  the  characteristics  of  the 
drugs  in  question  and,  therefore,  do  not 
relate  in  a  significant  w  ay  to  the  drugs' 
safe  and  effective  use.  Accordingly,  the 
term  "most  recommended  by  doctors"  is 
outside  the  scope  of  the  OTC  drug 
review.  The  agency  emphasizes  that 
even  though  terms  such  as  "most 
recommended  by  doctors"  are  outside 
the  scope  of  the  OTC  drug  review,  they 
are  subject  to  the  prohibitions  in  section 
502  of  the  act  (21  U.S.C  352)  relating  to 
labeli.ng  that  is  false  of  misleading.  Such 
statements  or  terms  will  be  evaluated  by 
the  agency  on  a  product-by-product 
basis,  under  the  provisions  of  section 
502  of  the  act  (21  U.S.C.  352)  relating  to 
labeling  that  >s  false  or  misleading. 

Moreover!  any  statement  or  term  that 
is  outside  the  scope  of  the  monograph, 
even  though  it  is  truthful  and  not 
misleading,  may  not  appear  in  any 
portion  of  the  labeling  required  by  the 
monograph  and  may  not  detract  from 
such  required  information.  However, 
statements  and  terms  outside  the  scope 
of  the  monograph  may  be  included 
elsewhere  in  the  labeling,  provided  they 
are  not  false  or  misleading. 

3.  One  comment  stated  that  two  nasal 
decongestants  should  not  be  taken 
simultaneously  and  recommended  that 
the  labeling  should  be  clear  on  this 
matter.  The  comment  did  not  further 
eht borate  on  its  statement. 

The  agency  believes  that  the  comment 
is  referring  to  two  different  drug 

Sroducts.  each  containing  a  nasal 
econgestant.  for  similar  uses.  The 
proposed  labeling  for  nasal 
decongestants  in  this  tentative  final 
monograph  specifically  requires  that  the 
product's  principal  intended  use.  i.e.. 
"nasal  decongestant"  be  stated  in  the 
labeling.  Further,  all  products  containing 
a  nasal  decongestant  will  bear  similar 
indiciitions  for  use.  By  reading  the  label, 
the  consumer  should  understand  that 
two  different  drtig  products  containing 
nasal  decongestants  are  intended  to 
treat  the  same  symptoms  and  should  not 
be  taken  simultaneously.  The  agency, 
therefore,  believes  that  two  nhsal 
decongestants  contained  in  different    ° 
products  will  not  inadvertently  be  taken 
simultaneously  because  the  proposed 
labeling  for  nasal  decongestants  is 
explicit  enough  to  inform  the  consumer 
of  the  proper  use  of  these  drags.  In 
addition,  the  agency  is  unaware  of  any 
data  that  indicate  that  the  proposed 
labeling  for  nasal  decongestants  is 
inadequate  to  prevent  the  inadvertent 
use  of  two  nasal  decongestants 


simultaneously.  (Note:  the  combination 
of  two  nasal  decongestants  in  the  .same 
product  will  be  discussed  in  the 
combinations  segment  of  the  tentative 
final  monograph  in  a  future  issue  of  the 
Federal  Register) 

B.  Comments  on  the  Switch  of 
Prescription  \'asal  Decon^jestants  to 
OTC  Status 

4.  Several  comments  agreed  with  the 
Panel's  classification  of  oxymetazoline 
hydrochloride  and  xylometazoline 
hydrochloride  as  Category  I  OTC  topical 
nasal  decongestants.  Other  comments 
were  opposed  to  the  OTC  availability  of 
these  ingredients  for  various  reasons. 
Several  comments  stated  that  the 
habituation  and  rebound  congestion 
Caused  by  these  drugs  contraindicated 
their  OTC  availability.  One  comment 
petitioned  the  FDA  to  remove 
oxymetazoline  hydrochloride  nasal 
spray  and  nasal  solution  from  the  OTC 
market  because  it  is  a  new  drug  and  the 
subject  of  a  new  drug  application  which 
limits  its  introduction  into  interstate 
commerce  as  a  prescription  only 
product.  Another  comment  stated  that 
the  use  of  a  xylometazoline 
hydrochloride  nasal  spray  was  the 
probable  cause  of  a  specific  incident  of 
severe  cardiac  upset. 

The  agency's  position  regarding  the 
marketing  status  of  ingredients 
recommended  for  OTC  use  which  had 
previously  been  limited  to  prescription 
use  is  contained  in  the  Code  of  Federal 
Regulations  at  21  CFR  330.13(b)(2).  This 
regulation  explains  that  such  ingredients 
plac(  d  in  Category  I  by  a  Panel  may  be 
mo'keted  OTC  following  publication  of 
the  Panel's  proposed  monograph  subject 
to  the  risk  that  the  Commissioner  may 
not  accept  the  Panels  recommendation 
and  nuiy  instead  adopt  a  different 
position  that  may  require  relabeling, 
recall,  or  other  regulator}'  action. 
Because  the  Panel  considered 
oxynietazoline  hydrochloride  safe,  it 
ri  coniniendcd  that  this  drug,  previously 
available  only  by  prescription  prior  to 
publication  of  the  Panel's  report  in  the 
Federal  Register,  be  reclassified  to 
permit  OTC  u.se.  Because  oxymetazoline 
has  been  placed  in  Category  I  and  the 
Panrrs  report  has  been  published 
Mithout  an  agency  dissent,  a 
manufacturer  may  market  the  drug  OTC. 
prior  to  promulgation  of  a  final 
monograph,  subject  to  the  risk  that  the 
Commissioner  may  subsequently  adopt 
a  position  different  from  the  Panel's 
recommendation. 

The  agency  recognizes  the  problem  of 
relHumd  congestion  associated  with  the 
use  of  topical  nasal  decongestants. 
Rebound  congestion  occurs  when 
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topical  nasal  decongestants  are  used  too 
frequently  and  for  too  long  a  period  of 
time.  The  nasal  mucous  membranes 
become  more  congested  and  edematous 
as  the  drug's  vasoconstrictor  effect 
subsides.  This  effect  leads  to  continued 
use  of  the  drug  and  perpetuation  of  the 
robound  phenomenon.  The  Panel  also 
addressed  this  problem  and 
recommended  that  all  nasal  drops  and 
sprays  be  labeled  to  limit  use  to  not 
more  than  3  days  so  as  to  discourage 
prolonged  use.  The  Panel  also 
recommended  labeling  that  advised  the 
consumer  to  consult  a  doctor  if 
symptoms  persisted  after  3  days  of  use. 
(See  §  341.80(b){l)(ii),  41  FR  38423.) 
Although  aw/are  that  continued  use  of 
these  drugs  might  result  in  rebound 
congestion,  the  Panel  thought  that  the 
clinical  and  marketing  data  it  reviewed 
showed  these  drugs  to  be  safe  and 
effective  when  used  according  to  label 
directions.  Therefore,  the  Panel 
concluded  that  the. drug  should  be 
available  for  OTC  use. 

From  the  information  available,  the 
agency  cannot  determine  the  cause  of 
the  cardiac  upset  reported  in  one  of  the 
comments.  However,  it  is  reported  in  the 
literature  ^hat  the  imidazolines  (a  class 
of  drugs  which  includes  naphazoline 
hydrochloride,  oxymetazoline 
hydrochloride,  and  xylometazoline 
hydrochloride)  may  cause  arrhythmias, 
presumably  due  to  coronary 
vasoconstriction  (Ref.  1).  Because  of 
these  effects,  the  imidazolines  should  be 
used  sparingly  and  with  caution  in 
infants,  young  children,  and  patients 
with  cardiovascular  disease  (Refs.  1  and 
2). 

Studies  of  the  effect  of  ihe 
imidazolines  on  the  intestinal  smooth 
muscle  of  the  rabbit  and  on  the 
cardiovascular  system  of  the  cat  showed 
that  the  pharmacological  action  of  these 
drugs,  particularly  oxymeAazohne,  is 
strong  (Ref.  3).  Nasal  decongestants  that 
are  administered  orally  are  known  to  be 
capable  of  producing  systemic  effects. 
Consequently,  the  Panel  recommended  a 
warning  to  persons  with  high  blood 
pressure,  heart  disease,  diabetes,  or 
thyroid  disease  not  to  take  the  drug 
except  under  the  advice  and  supervision 
of  a  physican.  (See  §  341.80(b)(2)(iii),  41 
FR  38423.)  A  warning  that  the  product 
should  be  used  very  cautiously  in 
patients  with  hyperthyroidism,  coronary 
artery  disease,  hypertension,  and 
diabetes  mellitus  has  also  been  required 
for  prescription  topical  nasal 
decongestants  containing  oxymetazoline 
and  xylometazoline  for  over  10  years 
(Refs.  4  and  5).  Because  the  Panel 
believed  that  absorption  of  the  drug  into 
the  general  circulation  was  negligible 


following  topical  use,  the  Panel  did  not 
recommend  a  similar  warning  statement; 
therefore,  the  above  warning  was  not 
required  for  these  products  marketed  on 
an  OTC  basis  pursuant  to  §  330.13 
following  publication  of  the  Panel's 
report. 

The  agency  believes  that  use  of  these 
drugs  in  a  generally  healthy  person  is 
safe,  but  is  concerned  that  systemic 
effects  can  occur  in  small  children  or  in 
persons  with  cardiovascular  disease  as 
a  result  of  absorption  from  the 
gastrointestinal  tract  if  an  excessive 
amount  of  the  drug  is  swallowed. 
Because  some  of  the  drug  is  often 
swallowed  when  nose  drops  and  sprays 
are  administered,  systemic  effects  such 
as  those  occurring  from  an  orally 
administered  dose  can  occur.  Because  of 
the  possibility  of  generalized 
vasoconstriction  and  tachycardia, 
persons  with  hypertension,  heart 
disease,  diabetes,  or  hyperthyroidism 
should  only  use  nasal  decongestants  as 
directed  by  a  doctor  (Refs.  1,  2,  4,  5.  and 
6). 

Use  of  these  drugs  can  also  produce 
effects  which  could  alter  the  balance  of 
insulin  and  glucose  in  a  diabetic  patient- 
(Refs.  6  and  7).  Additionally,  because  of 
the  vascular  problems  which  frequently 
accompany  diabetes,  diabetic  patients 
should  consult  a  doctor  before  using 
topical  nasal  decongestants. 

Because  of  the  potential  side  effects 
that  topical  nasal  decongestants  can 
produce,  the  agency  believes  that,  in  the 
interest  of  safety,  the  warning  proposed 
by  the  Panel  in  §  341.80(b)(2)(iii)  for  oral 
nasal  decongestants  shcul  also  apply  to 
all  topical  nasal  decongestants  (except 
topical  inhalants).  Based  on  the  Panel's 
review  of  data  showing  that  the  topical 
inhalants  (propylhexedrine  and  1- 
desoxyephedrine)  produce  little  or  no 
significant  vasopressor  side  effects  (41 
FR  38402  and  38407).  the  agency 
proposes  to  exclude  topical  inhalants 
from  this  warning  requirement. 
Therefore,  in  this  tentative  final 
monograph,  the  warning  as  stated  in 
§  341.80(c)(l)(i)(c)  "Do  not  take  this 
product  if  you  have  heart  disease,  high 
blood  pressure,  thyroid  disease, 
diabetes,  or  difficulty  in  urination  due  to 
enlargement  of  the  prostate  gland  unless 
directed  by  a  doctor,"  will  be  applicable 
to  all  oral  nasal  decongestants,  and  a 
similar  warning  in  §  341.80(c)(2)(iii)(A) 
"Do  not  use  this  product  if  you  have 
heart  disease,  high  blood  pressure 
*  *  *"  will  be  applicable  to  all  topical 
nasal  decongestants  except  topical 
inhalants.  The  agency  also  proposes  to 
restrict  the  use  of  oxymetazoline 
hydrochloride  and  xylometazoline 


hydrochloride  in  children  under  6  years 
of  age.  (See  comment  28  below.) 

The  agency  believes  that  the  above 
warning  and  limitation  of  the  product  to 
3  days  use  will  provide  for  the  safe  use 
of  these  ingredients  as  OTC  topical 
nasal  decongestants. 
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C.  Comments  on  Specific  OTC  Nasal 
Decongestant  Active  Ingredients 

5.  One  comment  stated  that  there  is 
concern  about  camphor  poisoning  in 
children  (Refs.  1  and  2)  and 
recommended  that  the  camphor  content 
of  OTC  nasal  decongestant  products 
(topical  inhalants)  be  limited  to  less 
than  0.75  gram  (g)/30  grams  (g)  or  to  less 
than  2.5  percent  (wei^t/volume).  The 
comment  stated  that  there  is  no 
evidence  that  warning  statements  deter 
childhood  poisoning,  but  concluded  that 
this  lower  concentration  would  reduce 
the  risk  of  serious  accidental  poisoning 
while  still  permitting  an  adequate 
concentration  of  camphor. 

The  Panel  concluded  that  camphor  is 
safe  when  applied  topically  or  as  an 
inhalant  at  specific  concentrations,  but 
that  there  were  insufficient  data  to 
permit  final  classification  of  its 
effectiveness  when  labeled  for  use  as  a 
nasal  decongestant  (41  FR  38406).  For 
adults  and  children  2  to  under  12  years 
of  age,  the  Panel  recommended  that 
camphor  should  be  used  in  the  form  of  a 
5-percent  ointment  preparation,  a  7- 
percent  solution  for  steam  inhalation,  or 
a  lozenge  containing  0.02  to  15  mg 
camphor.  Following  publication  of  this 
Panel's  recommendations  on  camphor. 
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the  Advisory  Review  Panel  on  OTC 
Miscellaneous  External  Drug  Products 
(Miscellaneous  External  Panel)  also 
reviewed  camphor  for  topical  use.  The 
Miscellaneous  External  Panel  concluded 
that  OTC  products  containing  a 
concentration  of  camphor  greater  than 
2.5  percent  have  a  iow  benefit-to-risk 
ratio  and  recommended  that  camphor  be 
limited  in  OTC  drug  products  for 
external  use  to  less  than  2.5  porcent.  The 
Miscellaneous  External  Panel  also 
recommended  that  the  quantity  of 
camphor  in  a  package  be  limited  to  a 
total  of  360  mg  per  package  and  that 
camphor  be  marketed  in  a  child-proof 
container  to  deter  accidental  poisoning 
of  children  (45  FR  63875). 

In  the  Federal  Register  of  September 
21. 1982  (47  FR  41716).  the  agency 
published  a  Hnal  rule  establishing  that 
camphorated  oil  drug  products 
(historically  marketed  primarily  as 
topical  counterirritants  or  liniments)  are 
misbranded  and  are  new  drugs.  The 
agency  also  initiated  a  recall  of 
camphorated  oil  products  to  the  retail 
level.  In  the  Federal  Register  of 
September  26, 1980  (45  FR  63«74).  the 
agency  announced  that  it  was  treating 
the  data  and  information  on  camphor 
received  from  the  Miscellaneous 
External  Panel  as  a  petition  to  reopen 
the  administrative  record  on  cold, 
cough,  allergy,  bronchodilator.  and 
antiasthmatic  drug  products.  The  agency 
granted  this  petition  by  allowing  those 
data  and  information  to  be  included  in 
the  administrative  record  for  these  drug 
products.  This  notice  served  to  inform 
interested  persons  of  the  existence  of 
these  recommendations  and  also  invited 
persons  or  firms  to  submit  any 
comments  they  may  have.  This 
reopening  of  the  administrative  record 
related  only  to  the  ingredient  camphor 
in  OTC  drug  products. 

The  agency's  position  on  the  safety  of 
camphor  containing  products  for  topical 
application  has  been  stated  in  the 
tentative  final  rule  for  OTC  external 
analgesic  drug  products  in  the  Federal 
Register  of  February  B,  1983  (48  FR  5854). 
In  that  document,  the  agency  concluded 
that,  at  this  time,  there  is  no  need  to 
limit  camphor  content  to  360  mg  per 
package  and  that  the  camphor  content 
will  be  limited  to  11  percent  or  lower. 
The  agency's  position  as  stated  in  that 
document  is  hereby  incorporated  into 
this  nasal  decongestant  rulemaking. 

To  date,  no  new  data  have  been 
submitted  to  support  the  effectiveness  of 
camphor  as  a  nasal  decongestant  and  at 
this  time,  camphor  will  remain  in 
Category  III  as  a  nasal  decongestant. 
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6.  One  comment  objected  to  the 
Panels  limiting  eucalyptol.  menthol,  and 
thymol  to  lozenge  and  mouthwash 
dosage  forms  when  these  ingredients  are 
used  as  "oral  (topical)  nasal 
decongestants. "  The  comment 
contended  that  this  limitation  is 
arbitrary  because  viscous  syrups  and 
compressed  tablets  are  just  as  effective 
as  mouthwashes  and  lozenges.  The 
comment  recommended  that  "oral 
(topical)  dosage"  forms  of  eucalyptol, 
menthol,  and  thymol  include  any  oral 
doscige  form  which  is  topically  effective 
and  which  can  be  formulated  to  contain 
the  same  concentrations  of  these 
ingredients  that  are  allowed  for 
lozenges. 

The  comment's  use  of  the  term  "oral 
(topical)  nasal  decongestant"  apparently 
refers  to  dosage  forms  such  as 
mouthwashes,  lozenges,  and 
compressed  tablets,  which  are  all  used 
topically  in  the  mouth,  rather  than 
swallowed,  for  a  nasal  decongestant 
effect.  Compressed  tablets  and  lozenges 
are  solid  dosage  forms  which  can  be 
used  topically  in  the  same  manner  and 
the  site  of  Application  would  be  the 
same  for  compressed  tablets,  lozenges, 
and  mouthwashes.  The  agency  agrees 
that  compressed  tablets  could  also  be 
included  as  a  dosage  form  for 
eucalyptol.  menthol,  and  thymol,  when 
used  as  oral  (topical)  nasal 
decongestants  intended  to  be  dissolved 
in  the  mouth  rather  than  swallowed, 
once  the  ingredients  in  this  dosage  form 
have  been  classified  in  Category  I.  The 
agency  points  out  that  eucalyptol, 
menthol,  and  thymol  are  all  Category  III 
ingredients,  which,  although  found  safe 
by  the  Panel,  lack  adequate  data  to 
demonstrate  effectiveness  as  topical  or 
inhalant  nasal  decongestants.  Data  to 
demonstrate  effectiveness  are  required 
in  order  to  permit  final  classification  of 
these  ingredients  in  the  monograph  for 
this  use. 

The  comment's  suggestion  to  allow 
viscous  syrups  as  topical  dosage  forms 
in  the  mouth  is  not  accepted  because  the 
agency  is  not  aware  of  any  data  on 
viscous  syrups  containing  eucalyptol. 
menthol,  or  thymol  that  are  used  as  oral 
(topical)  nasal  decongestants.  Interested 
persons  are  invited  to  submit  data  on 
viscous  syrups  containing  these 
ingredients  that  are  used  as  oral 
(topical)  nasal  decongestants  in  the 
mouth. 


7.  A  comment  representing  the  views 
of  the  staff  of  the  Bureau  of  Consumer 
Protection  of  the  Federal  Trade 
Commission  (FTC)  requested  that  the 
active  ingredients  eucalyptol.  menthol, 
and  thymol  used  as  a  nasal 
decongestant  or  antitussive  in  a 
mouthwash  dosage  form  be  classified  as 
Category  II.  The  comment  pointed  out 
that  after  more  than  4  months  of 
adjudicative  hearings,  during  which 
voluminous  evidentiary  records 
consisting  of  thousands  of  pages  of 
expert  testimony  and  exhibits  were 
thoroughly  examined  for  a  marketed 
product  with  labeling  and  advertising 
claims  that  the  product  cured  or 
prevented  colds  or  sore  throat,  or 
lessened  the  severity  or  incidence  of 
colds,  cold  symptoms,  or  sore  thoats  by 
killing  germs  (Ref.  1).  the  FTC 
determined  that  0.91  mg  of  eucalyptol 
per  milliliter  (mL)  of  product  (mg/'mL), 
0.42  mg/mL  menthol,  and  0.63  mg/mL 
th^Tnol  in  a  mouthwash  solution  are 
insufficient  in  concentration  to  provide 
relief  for  the  symptoms  of  the  common 
cold,  including  nasal  congestion  and 
cough.  Expert  medical  and  scientific 
witnesses  testified  that  the  process  of 
gargling  with  a  mouthwash  containing! 
these  ingredients  does  not  allow  the 
ingredients  to  reach  the  critical  areas  of 
the  body  they  need  to  reach  to  relieve 
the  symptoms  of  a  cold,  nor  do  the 
ingredients  penetrate  the  infected  cells 
where  the  action  of  the  cold  viruses 
would  be  taking  place. 

The  comment  stated  that  the  FrC's 
conclusion,  after  examining  the  records 
and  hearing  expert  testimony,  was 
consistent  with  the  Panel's  findings  that 
there  are  no  well-controlled  studies 
documenting  the  effectiveness  of 
eucalyptol.  menthol,  and  thymol  when 
usd  in  a  mouthwash  dosage  form  as  a 
nasal  decongestant  or  an  antitussive. 
The  comment  pointed  out  that  the  FTC's 
opinion  and  supporting  evidence  were 
not  available  to  the  Panel  during  its 
deliberations.  Therefore,  the  comment 
requested  that  the  FDA  review  the 
FTC's  opinion  and  the  supporting 
evidence  and  use  them  as  a  basis  to 
classify  eucalyptol,  menthol,  and  thymol 
in  Category  II  for  use  as  a  nasal 
decongestant  or  antitussive  in  a 
mouthwash  dosage  form. 

The  response  in  this  document 
addresses  only  the  nasal  decongestant 
use  of  these  ingredients.  The  antitussive 
use  will  be  addressed  in  a  future  issue  of 
the  Federal  Register.  The  agency  has 
reviewed  the  FTC's  opinion  and 
supporting  evidence  (Ref.  1).  Medical 
and  scientific  experts  testified  at  the 
FTC  hearing  that  there  is  an  absence  of 
literature  showing  that  the  combination 
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of  eucalyptol,  menthol,  and  thymol  in  a 
mouthwash  dosage  form  is  elective  in 
preventing  colds  and  alleviating  cold 
symptoms  such  as  nasal  congestion  and 
cough.  These  experts  in  Ihe  fields  of 
respiratory  and  infectious  diseases, 
virology,  pharmocology,  and 
microbiology  further  stated,  based  upon 
their  knowledge  in  their  respective 
areas,  that  it  is  doubtful  thaf  these 
ingredients  would  be  effective  in 
treating  symptoms  of  the  common  cold. 

Although  the  "Panel  did  not  have 
access  to  the  FTC's  opinion  and 
supporting  evidence,  it  did  review  the 
St.  Barnabas  study,  which  was  one  of 
the  studies  discussed  during  the  FTC 
hearing  (Ref.  2).  The  St.  Barnabas  study 
was  undertaken  to  demonstrate  the 
effect  of  rinsing  and  gargling  twice  daily 
with  an  aqueous  mixture  of  0.91  mg/mL 
eucalyptol,  0.42  mg/mL  menthol,  and 
0.63  mg/mL  thymol  on  the  incidence, 
duration,  and  severity  of  the  common 
cold  and  its  symptoms.  It  was  a  4-year 
subjective  study  in  over  4,800 
schoolchildren.  The  experts  who 
testified  at  the  FTC  hearing  agreed  that 
the  deficiencies  in  the  design  and 
execution  of  the  study  precluded  any 
meaningful  interpretation  of  the  results. 
The  FTC  concluded  that  the  design  and 
execution  of  the  tests  heavily  biased  the 
results  in  favor  of  the  manufacturer,  and 
therefore  the  tests  could  not  support  the 
advertising  claims.  The  Panel  concluded 
that  although  the  study  was  not  well- 
controlled  and  could  not  be  considered 
proof  of  effectiveness,  the  results  did 
reveal  milder  nasal  symptoms  and 
cough  symptopfs  in  individuals  using  the 
medicate^jrftouthwash  as  compared 
with  th€se  symptoms  in  individuals 
using  the  placebo.  Because  this  study 
did  not  demonstrate  the  effectiveness  of 
the  individual  nasal  decongestant 
ingredients,  the  Panel  recommended  that 
dare  to  demonstrate  effectiveness  of 
each  ingredient  alone  be  required  in 
accordance  with  its  guidelines  for 
testing  OTC  nasal  decongestant  drug 
products  (41  FR  38415).  Because  safety 
was  not  at  issue,  and  the  data  suggested 
the  possibility  that  the  combination  of 
eucalyptol,  menthol,  and  thymol  was 
effective  as  a  nasal  decongestant  in  a 
mouthwash  dosage  form,  the  Panel 
believed  that  a  Category  III 
classification  was  justi^ed. 

At  the  tentative  final  monograph 
stage,  FDA  usually  proposes  Category  II 
status  for  an  ingredient  only  if  there  is  a 
potential  safety  problem  or  if  th&re  are 
essentially  no  data  to  support  the 
ingredient's  effectiveness  for  its 
purported  use.  Although  medical  and 
scientific  experts  testified  for  the  FTC 
that  it  is  unlikely  that  eucalyptol. 


menthol,  and  thymol  in  a  mouthwash 
would  be  effective  as  a  nasal 
decongestant,  they  also  stated  that  the 
studies  that  were  done  contained 
defects  which  made  the  results 
inconclusive.  In  view  of  the  inconclusive 
results  caused  by  deficiencies  in  the 
studies,  the  agency  does  not  believe  it 
appropriate  at  this  time  to  classify  the 
drugs  as  "ineffective,"  i.e.,  Category  II, 
without  allowing  interested  parties  the 
opportunity  to  develop  a  well-controlled 
study  that  might  demonstrate  the  drugs' 
effectiveness.  Therefore,  the  agency  is 
proposing  that  eucalyptol,  menthol,  and 
thymol  in  a  mouthwash  dosage  form  as 
a  nasal  decongestant  remain  in  Category 
III  in  this  tentative  fmal  monograph. 

In  the  Hnal  monograph,  any  ingredient 
that  has  not  been  found  to  be  safe  and 
effective  will  be  classified  as 
"nonmonograph"  and  may  not  be  legally 
marketed.  To  date,  there  have  been  no 
new  data  submitted  to  support  the 
effectiveness  of  eucalyptol,  menthol, 
and  thymol  in  a  mouthwash  dosage  form 
as  a  nasal  decongestant,  and  if  adequate 
data  are  not  submitted  before 
establishment  of  a  fmal  monograph, 
these  ingredients  for  this  use  will  be 
classified  as  "nonmonograph." 
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8.  One  comment  (Ref.  1)  submitted 
new  data  from  four  controlled  clinical 
studies  (Refs.  2  through  5)  on  the 
effectiveness  of  1-desoxyephedrine, 
alone  and  in  combination  with 
aromatics  (camphor,  menthol,  methyl 
salicylate,  bomyl  acetate,  and  lavender 
oil],  as  a  topical  nasal  decongestant 
(administered  by  a  nasal  inhaler).  The 
comment  requested  Category  I  status  for 
1-desoxyephedrine  based  on  the  new 
data  (Refs.  2  through  5).  data  submitted 
to  the  Panel  (Refs.  6  and  7).  and  the 
manufacturer's  marketing  experience. 

The  agency  has  reviewed  the  data  and 
concludes  that  they  are  adequate  to 
reclassify  this  ingredient  in  Category  I 
as  a  topical  nasal  decongestant.  The 
combination  of  1-desoxyephedrine  and 
aromatics  will  be  addressed  in  the 
combinations  segment  of  the  cold, 
cough,  allergy,  bronchodilator,  and 
antiasthmatic  tentative  final  monograph 
in  a  future  issue  of  the  Federal  Register. 

The  agency's  evaluation  of  study 
numbers  74-lOA,  74-30,  74-58,  and  70-24 
(Refs.  2  through  4,  and  6  and  7)  showed 
significant  decongestion  of  the  nostrils 


treated  with  1-desoxyephedrine  and  the 
combination  of  1-desoxyephedrine  and 
arontatics,  when  compared  to  baseline 
measurements  or  placebo.  Study  75-45 
(Ref.  5)  showed  that  1-desoxyephedrine 
did  not  cause  rebound  congestion  within 
a  7-day  period.  Based  on  the  data,  the 
agency  proposes  an  adult  dosage  of  two 
inhalations  in  each  nostril  not  more 
often  than  every  2  hours  from  an  inhaler 
that  delivers  in  each  800  mL  of  air  0.04  to 
0.15  mg  of  l-desoxyephedrine.  In 
keeping  with  the  guidelines  established 
by  the  Panel  (41  FR  38333),  the  agency 
proposes  a  dosage  for  children  6  to 
under  12  years  of  agejrf  one-half  of  the 
adult  dosage,  i.e.,  oqe  inhalation  in  each 
nostril  not  more  often  than  every  2  hours 
from  an  inhaler  that  delivers  in  each  800 
mL  of  air  0.04  to  0.15  mg  of  1- 
desoxyephedrine.  The  data  demonstrate 
that  this  ingredient  does  not  cause 
rebound  nasal  congestion  within  a  7-day 
period.  Therefore,  the  use  of  1- 
desoxyephedrine  as  a  topical  nasal 
decongestant  should  be  limited  to  not 
more  than  7  days  rather  than  the  3-day 
limit  for  other  topical  nasal 
decongestants  that  cause  rebound 
congestion. 

The  agency's  detailed  comments  and 
evaluations  on  the  data  are  on  file  in  the 
Dockets  Management  Branch  (Ref.  8). 
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9.  One  comment  reported  two  cases  in 
which  use  of  nose  drops  containing 
phenylephrine  hydrochloride  had 
caused  a  permanent  loss  of  the  sense  of 


2226 


Federal  Register  /  Vol.  50.  No.  10  /  Tuesday.  January  15.  1985  /  Proposed  Rules 


taste  and  smell.  The  comment 
recommended  a  warning  statement  in 
the  labeling  of  these  products  which 
alerts  consumers  to  the  possibility  of 
such  an  adverse  reaction. 

No  data  were  submitted  with  the 
comment:  however,  the  agency  has 
reviewed  both  the  Panel's  discussion  on 
the  safety  of  phenylephrine 
hydrochloride  (41  FR  38399)  and  its 
recommended  warnings  for  nasal 
decongestants  (41  FR  38422).  The  Panel 
concluded  that  phenylephrine 
hydrochloride  is  generally  recognized  as 
safe  for  use  as  a  nasal  decongestant, 
and  it  did  not  make  any  reference  to  the 
type  of  adverse  reaction  cited  in  the 
comment.  Accordingly,  no  warning 
statement  was  recommeded. 

The  agency  is  concerned  about  the 
possibility  of  any  adverse  effects 
resulting  from  the  use  of  drug  products, 
and  it  routinely  reviews  and  evaluates 
reports  of  those  adverse  reactions  which 
are  submitted.  FDA's  "Annual  Adverse 
Reaction  Summary  Listing"  for  the 
period  from  1969  to  1981  does  include 
one  reported  case  of  parosmia  (any 
disease  or  disorder  of  the  sense  of  smell) 
that  occurred  in  1977  (Ref.  1).  However, 
this  case  and  the  two  cases  cited  in  the 
comment  are  not  adequate  evidence  to 
show  a  relationship  between  the 
permanent  loss  of  the  sense  of  taste  and 
smell  and  the  use  of  OTC  nasal 
decongestant  drops  containing 
phenylephrine  hydrochloride.  Therefore, 
based  upon  the  limited  amount  of 
information  available  on  this  type  of 
adverse  reaction,  the  agency  does  not 
consider  it  necessary  at  this  time  to 
require  a  warning  statement,  as  the 
comment  requested.  The  agency  invites 
interested  persons  to  submit  additional 
comments  and  data  on  this  type  of 
adverse  reaction. 
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10.  One  comment  questioned  the 
studies  used  by  the  Panel  to 
substantiate  the  effectiveness  of 
phenylephrine  hydrochloride  as  an  oral 
nasal  decongestant.  The  comment  stated 
that  numerous  unpublished  studies, 
which  split  evenly  between  mild 
successes  and  total  failures,  were 
quoted  by  the  Panel,  and  in  the  one 
study  (Ref.  1)  published  in  an 
academically  acceptable  journal,  no 
efficacy  was  seen  even  with  doses 
higher  than  usually  recommended.  In 
addition,  the  comment  cited  two 


references  which  questioned  the  oral 
bioavailability  of  phenylephrine 
hydrochloride  (Refs.  2  and  3).  The 
comment  recommended  that 
phenylephrine  hydrochloride  not  be 
used  as  an  oral  nasal  decongestant. 

The  Panel  concluded  that 
phenylephrine  hydrochloride  was 
effective  as  an  oral  nasal  decongestant 
after  a  thorough  review  of  published  and 
unpublished  studies,  oral  and  written 
submissions  by  manufacturers,  and 
evaluations  of  clinical  and  marketing 
experience.  The  published  study 
referred  to  by  the  comment  (Ref.  1)  iS 
discussed  in  comment  11  below.  The 
Panel  was  aware  of  one  of  the 
references  that  the  comment  cited  as 
questioning  the  oral  bioavailability  of 
phenylephrine  hydrochloride  (Ref.  3). 
and  cited  this  reference  is  discussing  the 
safety  of  phenylephrine  hydrochloride 
(41  FR  38399).  This  study  is  not  relevant 
to  the  effectiveness  of  phenylephrine 
hydrochloride,  but  does  confirm  the 
potentiation  of  the  effect  of  oral 
phenylephrine  by  a  monoamine  oxidase 
inhibitor. 

The  agency  has  reviewed  the 
information  cited  by  the  comment,  the 
Panel's  recommendations,  and  all  of  the 
supporting  data  and  concludes  that, 
based  on  the  studies  cited  by  the  Panel, 
information  on  clinical  use  and 
marketing  experience,  and  the  Panel's 
expertise  in  evaluating  the  clinical  and 
marketing  experience  of  this  ingredient, 
there  is  sufficient  basis  to  determine  the 
phenylephrine  hydrochloride  is 
generally  recognized  as  effective  for 
OTC  use  as  an  oral  nasal  decongestant. 
The  comment's  recommendation  is 
therefore  not  accepted. 
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11.  One  comment  stated  that  a 
reference  to  a  study  by  Rodgers,  Reilly, 
and  Bickerman  (Ref.  1)  cited  by  the 
Panel  in  three  different  places  (in  part 
VIII.  paragraph  B.d.  on  page  38400,  in 
part  VIII,  paragraph  B.e.  on  page  38401. 


and  in  part  VIII.  paragraph  B.h.  on  page 
39403)  was  incorrect  in  that  the  cited 
information  was  not  contained  in  that 
particular  reference. 

The  agency  has  reviewed  the  Panel's 
discussions  on  pages  38399  through 
38403  and  agrees  with  the  comment  that 
the  study  by  Rodgers.  Reilly  and 
Bickerman  (Ref.  1)  does  not  contain  the 
information  cited  by  the  Panel  on  page 
38399.  nor  is  the  agency  aware  of  what 
reference  should  have  been  cited  there. 
Nevertheless,  this  omission  does  not 
have  a  bearing  on  the  tentative  status  of 
phenylephrine  hydrochloride  for  oral 
and  topical  use  as  a  nasal  decongestant. 

The  agency  has  determined,  however, 
that  the  information  in  the  discussions 
on  pages  38401  and  38403  is  supported  in 
another  study  by  Bickerman  (Ref.  2)  that 
was  reviewed  by  the  Panel  and  cited  on 
page  38401.  The  information  on  pages 
38401  and  38403  that  was  attributed  to 
the  study  by  Rodgers,  Reilly.  and 
Bickerman  (Ref.  1)  should  be  attributed 
to  the  Bickerman  Study  (Ref.  2). 
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12.  One  comment  claimed  that  certain 
OTC  inhalant  nasal  decongestant 
products  containing  propylhexedrine 
have  the  capability  of  producing  a 
"high"  and  therefore  have  a  potential  for 
abuse.  The  comment  included  a  1976 
newspaper  article  which  described  six 
deaths  traced  to  the  abuse  of 
propylhexedrine. 

The  Panel  reviewed  the  data 
submitted  on  propylhexedrine  and 
concluded  that  it  was  safe  and  effective 
for  OTC  use  (41  FR  38402).  In  the  dosage 
range  recommended  by  the  Panel, 
propylhexedrine  has  a  wide  margin  of 
safety  and  relative  freedom  from  toxic 
effects.  Harvey  (Ref.  1)  describes 
propylhexedrine  as  a  volatile  indirect 
sympathomimetic  amine  that  does  not 
have  central  excitatory  effects  or 
addiction  liability.  It  has  a  decongestant 
effect  on  the  nasal  mucous  membrane 
and  acts  as  a  vasoconstrictor  when 
inhaled  once  or  twice  through  each 
nostril.  It  is  considered  safe  for  self- 
medication  by  adults,  but  children 
should  not  have  unsupervised  access  to 
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a  propylhexedrine  inhaler.  Side  effects 
of  propylhexedrine  include  rebound 
congestion,  headache,  and,  in  rare 
instances,  an  increase  in  blood  pressure 
(Ref.  1).  The  Panel  pointed  out  that  100 
mg  oral  doses  of  propylhexedrine  alone 
induce  a  17-  to  23-millinieter  (mm)  rise  in 
blood  pressure  and  reflex  bradycardia 
in  normal  adults  but  no  overt  symptoms 
or  euphoria,  palpitation,  or  dry  mouth 
(41  FR  38402). 

The  agency  agrees  with  the  Panel's 
conclusion  that  propylhexedrine  has  a 
wide  margin  of  safety  in  the  dosage 
range  recommended  for  use  by  adults 
and  children  6  to  under  12  years  of  age 
(0.40  to  0.50  mg  in  two  inhalations  per 
nostril).  The  Panel  pointed  out  that  "the 
risk  of  misuse  and/or  abuse  is 

limized  by  restriction  on  the  types  of 
Irmacologic  agents  in  available  OTC 
foducts,  limitations  on  dosage  and 
\ncentration  of  active  drug,  and 
adequate  and  explicit  directions  for  use 
coupled  with  appropriate  warnings"  (41 
FR  38332). 

The  agency  routinely  reviews  and 
evaluates  reports  of  adverse  reactions 
resulting  from  the  use  of  OTC  drug 
products.  Annual  adverse  reaction 
summaries,  compiled  for  the  years  1969 
to  1981  (Ref.  2),  show  that,  of  21  cases  of 
adverse  reactions  reported  during  this 
12-year  period  for  the  two  products 
mentioned  by  the  comment,  7  cases 
involved  the  misuse  of  propylhexedrine 
in  an  inhaler.  The  six  propylhexedrine- 
related  deaths  referred  to  by  the 
comment  occurred  among  individuals, 
most  of  whom  had  a  history  of  drug 
abuse,  who  knowingly  misused  the  drug. 
The  agency  is  concerned  about  the 
possibility  of  any  adverse  effects 
resulting  from  the  use  of  OTC  drug 
products,  but  it  also  recognizes  that  a 
number  of  substances  in  the 
marketplace  can  be  and  are  abused  by 
some  individuals.  The  few  isolated 
reports  on  the  abuse  of  propylhexedrine 
(the  latest  one  was  reported  to  the 
agency  in  1977)  do  not  indicate  a 
widespread  problem.  The  agency 
.believes  that  propylhexedrine  should  be 
available  as  an  inhalant  nasal 
decongestant  because  it  is  safe  and 
effective,  when  used  «s  instructed  in  the 
labeling. 
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13.  Several  comments  strongly 
disagreed  with  the  Panel's 
recommendation  that  pseudoephedrine 
preparations  be  available  OTC  as  nasa) 
decongestants.  One  comment  agreed  -f 
with  the  Panel's  recommendation.  The 
comments  that  objected  to  the  OTC 
status  of  pseudoephedrine  stated  that 
pseudoephedrine  causes  tachyphylaxis 
fatigue  of  the  beta-response  mechanism 
and  urinary  retention;  side  effects, 
although  rarely  severe  or  fatal,  occur 
frequently;  pseudoephedrine  is  a 
stimulant  and  overuse  may  be  very 
damaging;  and  unrestricted  availability 
to  the  public  may  be  dangerous. 

The  agency  agrees  with  the  Panel's 
recommendation  that  p^udoephedrine 
preparations  (pseudoephedrine 
hydrochloride  and  pseudoephedrine 
sulfate]  are  safe  and  effective  as  oral 
nasal  decongestants  for  OTC  use.  The 
comments  did  not  submit  any  data  in 
support  of  their  reasons  for  objecting  to 
the  OTC  status  of  pseudoephedrine. 

It  has  been  reported  in  the  Iterature 
that  tachyphylaxis,  a  condition  in  which 
effectiveness  of  a  drug  decreases  after 
rapidly  repated  doses,  can  occur  with 
ephedrine  and  its  isomeric  forms  (i.e.,  d- 
and  l-ephedrine,  and  d-  and  1- 
pseudoephedrine)  (Refs.  1,  2,  and  3). 
However,  the  agency  concludes  that  this 
should  not  be  a  problem  if  the  drug  is 
used  according  to  labeling  directions. 

Roth  et  al.  (Ref.  4)  reported  that  side 
effects  of  patients  treated  with  a  single 
oral  dose  of  60  mg  of  pseudoephedrine 
were  minimal.  Of  20  patients,  2 
experienced  mild  elevations  in  pulse 
rate,  1  developed  a  moderate  elevation 
in  pulse  rate,  1  experienced  mild 
elevations  in  pulse  rate  and  diastolic 
blood  pressure,  1  developed  palpitations 
and  a  slight  increase  in  pulse  rate,  2 
reported  tiredness,  and  3  reported  a 
light-headed  feeling.  Empey  et  al.  (Ref. 
5)  noted  that  side  effects  were  of  little 
problem  in  patients  taking  60  mg  of 
pseudoephedrine  three  times  a  day.  In 
this  study,  pseudoephedrine  and  an 
antihistamine  were  tested  separately,  in 
combination,  and  compared  with  a 
placebo.  One  patient  reported  dryness 
of  the  mouth  when  taking 
pseudoephedrine  alone,  and  one  patient 
reported  excessive  sweating,  but  there 
were  no  reports  of  nervousness  or 
palpitations.  The  authors  stated  that  the 
lower  incidence  of  drowsiness  reported 
with  the  combination,  as  compared  with 
the  antihistamine  alone,  might  reflect  a 
slight  stimulant  effect  from 
pseudoephedrine;  however,  stimulation 
was  not  reported  by  anyone  taking 
pseudoephedrine  alone.  In  its  report,  the 
panel  cited  a  study  which  indicated  that 
mild  side  effects,  such  as  drowsiness, 
nausea,  insomnia,  and  headache,  can 


occur  with  the  use  of  pseudoephedrine 
(Ref.  6).  However,  these  side  effects  are 
not  severe  and  would  not  warrant  the 
elimination  of  pseudoephedrine  from  the 
OTC  marketplace.  Pseudoephedrine 
preparations  have  been  marketed  OTC 
safely  for  many  years. 

The  use  of  pseudoephedrine,  as  with 
most  other  sympathomimetic  drugs,  may 
cause  an  increase  in  blood  pressure 
when  takeawith  monoamine  oxidase 
inhibitors.  Therefore,  the  Panel 
recommended  a  drug  interaction 
precaution  for  oral  nasal  decongestants 
in  §  341.80(b)(2)(iv)  (redesignated  as 
§  .341.80(c)(l)(i)(c/)  in  this  tentative  final 
monograph]  to  warn  against  the  use  of 
the  product  when  taking  a  prescription 
drug  for  high  blood  pressure  or 
depression  without  first  consulting  a 
doctor.  (See  comment  23  below.) 

Because  of  the  vasoconstrictive 
properties  of  sympathomimetic  drugs, 
persons  suffering  from  urinary  retention, 
especially  elderly  men  with  an  enlarged 
prostate,  could  experience  increased 
difficulty  in  urinating  (Refs.  7  and  8). 
Males  with  an  enlargd  prostate  shoud 
only  use  these  drugs  under  the 
supervision  of  a  physician.  Therefore, 
the  agency  has  determined  that  this 
condition  will  be  added  to  the  warning 
proposed  by  the  Panel  in 
S  341.80(b)(2)(iii)  which  appears  as 
S  341.80(c)(l)(i){c)  in  this  tentative  final 
monograph.  This  warning  will  read  as 
follows:  "Do  not  take  this  product  if  you 
have  heart  disease,  high  blood  pressure, 
thyroid  disease,  diabetes,  or  difficulty  in 
urination  due  to  enlargement  of  the 
prostate  gland  unless  directed  by  a 
doctor."  (NOTE:  The  part  of  the  warning 
concerning  "difficulty  in  urination  due  to 
enlargement  of  the  prostate  gland"  is  not 
necessary  for  products  labeled  for  use 
only  in  children  under  12  years  of  age. 
That  part  of  the  warning  is  not 
applicable  to  children  and  its  presence 
in  the  labeling  would  tend  to  distract 
parents  from  label  warnings  which  are 
important.  Accordingly,  the  revised 
warning  for  products  labeled  for  use  in 
children  only,  "Do  not  give  this  product 
to  children  who  have  heart  disease,  high 
blood  pressure,  thyroid  disease,  or 
diabetes  unless  directed  by  a  doctor," 
has  been  added  to  the  tentative  final 
monograph  in  §  341.80(c)(l)(ii)(c)).  The 
directions  for  use  and  appropriate 
warnings  will  infgrm  the  consumer  of 
the  proper  use  of  the  product.  Based  on 
these  considerations,  the  agency 
concludes  that  pseudoephedrine  will 
remain  available  as  an  OTC  nasal 
decongestant. 
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D.  Comments  on  Dosages  for  OTC  Nasal 
Decongestants 

14.  One  comment  stated  that  there 
was  an  inconsistency  between  the 
dosage  for  naphazoline  hydrochloride 
recommended  by  the  Panel  in 
§  341.20(b)  and  the  warning  for  that 
ingredient  in  §  341  80(b)(6).  The 
comment  explained  that  in  §  341.20(b) 
there  is  no  dosage  instruction  for  the  use 
of  a  0.05-percent  solution  in  children 
under  12  years  of  age.  However. 
i  341.80(b)(6)  states  that  the  0.05-percent 
iiulution  is  not  to  be  given  to  children 
under  6  years  of  age.  Because  the  ages  6 
to  under  12  years  are  not  mentioned  in 
§  341.80(b)(6).  the  comment 
recommended  that  the  warning  in 
§  341.80(b)(6)  should  state  that  the  0.05- 
percent  solution  is  not  to  be  given  to 
children  under  12  years  of  age  or.  as  an 
alternative,  that  dosage  instructions  for 
the  0.05-percent  solution  for  children  6 
to  11  years  of  age  be  included  in 
§  341.20(b). 


The  agency  agrees  that  the  warning 
recommended  by  the  Panel  in 
9  341.80(b)(6)  should  be  revised  for 
clarity.  The  dosage  instructions  as 
stated  in  S  341.20(b)  specify  that  0.05 
percent  naphazoline  hydrochloride  is  for 
adult  use  only,  and  that  a  0.02S-percen( 
solution  is  to  be  used  for  children  6  to 
under  12  years  of  age.  However,  the 
warning  in  J  341.80(b)(e)  states  that  the 
0.05-percent  solution  is  for  adult  use  and 
should  not  be  used  in  children  under  6 
years  of  age.  As  the  comment  points  out, 
the  warning  in  $  341.80(b)(6)  neglects  to 
mention  children  in  the  6-  to  under  12- 
year  age  group.  In  \  341.3(a)  of  the 
advance  notice  of  proposed  rulemaking 
(41  FR  38419).  an  adult  has  been  defined 
as  any  person  12  years  of  age  and  older. 
The  agency  has  deleted  the  first  part  of 
the  Panel's  warning  in  §  341.80(b)(6), 
"For  adult  use  only."  because  the 
product  directions  will  specify  that  the 
0.05-percent  solution  should  be  used 
only  in  adults.  Therefore,  the  warning  in 
S  341.80(b)(6)  (redesignated  as 
§  341.80(c)(2)(iv)  in  this  document)  will 
be  revised  to  read  as  follows: 

For  products  containing  naphazoline 
hydrochloride  identified  in  §  341.20(b)l6) 
at  a  concentration  of  0.05  percent:  "Do 
not  use  this  product  in  children  under  12 
years  of  age  because  it  may  cause 
sedation  if  swallowed. ' 

15.  One  comment  proposed  that 
S  341.20(d)(2)  be  revised  so  that  an 
"aqueous  solution"  is  not  specified  in 
the  formulation  of  phenylephrine 
hydrochloride  as  a  topical  nasal 
decongestant.  The  comment  stated  that 
all  other  portions  of  the  monograph 
avoid  specifying  inactive  ingredients 
and  that  specifying  an  inactive 
ingredient  was  not  consistent  with  the 
intent  of  the  OTC  drug  review.  The 
comment  also  stated  that  if  an  "aqueous 
solution"  was  specified  in  the 
formulation  of  phenylephrine 
hydrochloride  to  assure  against  the 
potential  problem  of  lipid  pneumonia, 
which  can  occur  from  the  accidental 
aspiration  of  oil-based  nose  drops,  then 
an  appropriate  limitation  should  be 
incorporated  into  the  monograph  to 
protect  against  this  possibility.  The 
comment  suggested  limiting  the  product 
form  to  "non-oil-based  drops  or  sprays." 

The  purpose  of  the  OTC  drug  review 
process  is  to  determine  the  safety  and 
effectiveness  of  OTC  drugs.  If  an  active 
ingredient  is  safe,  but  the  product's 
inactive  ingredient  formulation  results  in 
an  unsafe  product,  it  was  the 
rpsptmsibiiity  of  the  Panel  to  address 
those  ingredients  which  make  the 
product  unsafe.  As  the  comment 
observes,  oil-based  drops  or  sprays  may 
be  aspirated  into  the  lungs  and  may 
cause  lipid  pneumonia  (Refs.  1  and  2). 


The  Panel  recognized  this  problem  and 
concluded  that  nasal  drops  and  sprays 
can  only  be  generally  recognized  as  safe 
and  effective  for  OTC  use  when  they  are 
formulated  as  aqueous  solutions. 
Because  the  designation  "non-oil-based" 
solutions  could  also  include  types  of 
solutions  that  are  non-aqueous,  the 
agency  believes  that  a  more  explicit 
term  than  "non-oil-based"  is  necessary. 
Therefore,  the  comment's  suggestion  is 
not  accepted.  The  phrase  "aqueous 
solution  '  will  remain  in  the  topical  nasal 
decongestant  dosage  for  drops  and 
spravs  in  $  341.20(a).  (b).  (c).  (d)(2).  and 
(h)  (redesignated  as  S  341.80(d)(2)(ii)(n). 
(iii)(a).  (iv)(o),  and  (vii)(a)  in  this 
document), 
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16.  One  comment  (Ref.  1)  stated  that 
the  Panel's  recommended  dosage  of 
phenylephrine  hydrochloride  in 
S  341.20(d)(2)  inadvertently  allows  an 
unnecessarily  wide  variation  in  dosage 
and  unnecessarily  restrains  product 
formulation.  The  dosage  allowed  by  the 
Panel  is  two  or  three  sprays  per  nostril 
of  a  0.25  to  0.5  percent  aqueous  solution. 
The  comment  stated  that  no  effort  was 
made  to  define  the  quantity  of  drug  that 
is  to  be  delivered  in  each  spray:  that  the 
amount  of  drug  delivered  by  a  spray 
container  can  vary  significantly  from 
one  container  to  another  depending  on 
the  design  and  dimensions  of  the  nozzle 
orifice:  that  container  shape  and  fill- 
level  also  affect  the  amount  of  product 
delivered:  that  the  Panel's 
recommendation  does  not  limit  the  drug 
delivery  system  to  a  spray  container  like 
the  one  currently  in  common  use  and  as 
a  result  any  kind  of  spray  mechanism 
could  be  used  with  even  greater 
variability.  The  comment  added  that  for 
all  drugs  in  the  monograph,  except 
topical  nasal  decongestants,  the  dosages 
are  given  in  concise  statements  of  the 
quantity  of  drug  to  be  delivered  and 
requested  that  manufacturers  should  be 
permitted  to  formulate  at  percentages 
below  0.25  or  above  0.50  as  long  as  the 
total  drug  delivery  is  within  the  dosage 
range  proposed  by  the  comment.  The 
comment  submitted  data  to  support  a 
dosage  range  of  0.80  to  1.80  mg  of 
phenylephrine  hydrochloride  per  nostril 
every  4  hours. 

The  comment  raises  a  number  of  valid 
points.  The  dosages  recommended  for 
nasal  drops  and  sprays  are  not  absolute 
amounts  and  are  variable:  however,  the 
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Panel  reviewed  numerous  studies  on 
nasal  drops  and  sprays  which  showed 
that  there  is  a  wide  range  of  safety  with 
these  drugs.  Nasal  sprays  and  drops 
have  been  available  for  years,  and  the 
data  that  have  been  accumulated  on 
these  products  show  that  the 
concentrations  and  dosages 
recommended  by  the  Panel  are  safe  and 
effective.  Thus,  although  there  may  be 
some  variation  in  the  amount  of  drug 
delivered  from  various  droppers  or 
spray  containers,  the  amount  of  drug 
delivered  will  be  within  the  safe  and 
effective  range.  The  study  submitted  by 
the  comment  was  designed  to 
quantitatively  determine  the  amount  of 
phenylephrine  hydrochloride  delivered 
with  one  spray  from  a  commercial  nasal 
spray  squeeze  bottle.  The  data  did  not 
show  that  the  measured  amount  of  drug 
was  either  a  safe  or  effective  dose.  The 
comment's  suggestion  for  a  milligram 
dosage  is  not  accepted,  and  dosages  for 
nasal  drops  and  sprays  will  continue  to 
be  defined  in  terms  of  concentration. 
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17.  One  comment  requested  that  1 
percent  phenylephrine  hydrochloride  for 
OTC  use  as  a  topical  nasal  decongestant 
be  placed  in  Category  I  as  safe  and 
effective.  The  comment  pointed  out  that 
the  Panel  recommended  Category  I 
status  for  aqueous  solutions  of 
phenylephrine  hydrochloride  in 
concentrations  of  0.125,  0.25,  and  0.5 
percent.  Although  a  submission  on  1 
percent  phenylephrine  was  made,  the 
Panel  did  not  categorize  this 
concentration.  Two  studies  were 
submitted  with  the  comment  to 
document  the  safety  and  effectiveness 
of  1  percent  phenylephrine 
hydrochloride  {Ref.  l).  The  comment 
pointed  out  that  nasal  decongestant 
drops  containing  1  percent 
phenylephrine  hydrochloride  have  been 
marketed  OTC  for  40  years. 

The  agency  has  reviewed  the  two 
studies  submitted  to  support  the 
comment's  request  to  place  1  percent 
phenylephrine  hydrochloride  in 
Category  1  for  OTC  use  as  a  topical 
nasal  decongestant.  The  results  of  the 
studies  showed  no  significant  difference 
in  effectiveness  between  0.5  and  1 
percent  concentrations  of  phenylephrine 
hydrochloride.  Nasal  irritation  and  side 
effects  such  as  headache,  nausea, 
dizziness,  nasal  edema,  and  erythema 
occurred  with  both  05  and  1  percent 
concentrations;  but  the  differences  in 
side  effects  between  the  two  groups 
were  not  statistically  significant. 
However,  the  data  did  suggest  that  the 
1-percent  concentration  seemed  more 


likely  to  induce  rebound  congestion. 
Therefore,  the  agency  is  proposing  that  1 
percent  phenylephrine  hydrochloride  be 
classified  in  Category  I  as  a  topical 
nasal  decongestant  and  that  the  product 
be  labeled  for  adult  use  only. 
Additionally,  because  of  a  possible 
rebound  effect  with  continued  use  of  the 
1-percent  concentration  of 
phenylephrine  hydrochloride,  the 
agency  is  proposing  the  following 
warning  in  §  341.80(c){2)(v]  for  the  1- 
percent  concentration  of  phenylephrine 
hydrochloride.  "Frequent  use  of  this 
product  may  cause  nasal  congestion  to 
recur  or  worsen." 

The  agency's  detailed  comments  and 
evaluation  on  the  data  are  on  file  in  the 
Dockets  Management  Branch  (Ref.  2). 
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18.  Several  comments  agreed  with  the 
Panel's  recommendation  to  make  60  mg 
pseudoephedrine  preparations  available 
on  an  OTC  basis.  (Previously,  oral  nasal 
decongestants  containing  60  mg 
pseudoephedrine  were  available  only  on 
a  prescription  basis.  Preparations 
containing  30  mg  pseudoephedrine  have 
been  available  on  an  OTC  basis  for 
many  years.)  However,  two  of  the 
comments  expressed  concern  over  the 
24-hour  dosage  limit  of  360  mg  for 
pseudoephedrine  preparations 
recommended  by  the  Panel.  Both  of 
these  comments  recommended  a  dosage 
of  60  mg  pseudoephedrine  every  4  to  6 
hours  for  a  maximum  of  240  mg  per  24 
hours  rather  than  the  60  mg  every  4 
hours  not  to  exceed  a  maximum  of  360 
mg  in  24  hours  recommended  by  the 
Panel.  Because  the  maximum  daily  dose 
for  the  prescription  60-mg 
pseudoephedrine  preparations  was  240 
mg  per  24  hours,  the  comments  argued 
that  it  does  not  seem  reasonable  to 
recommend  a  360-mg  maximum  daily 
dose  for  OTC  pseudoephedrine 
preparations. 

One  of  the  comments  submitted  data 
on  the  pharmacokinetics  of 
pseudoephedrine,  indicating  that  a  240- 
mg  maximum  dose  per  24  hours  may  be 
a  more  appropriate  dose  for  OTC  use  of 
60-mg  pseudoephedrine  preparations 
(Ref.  1).  In  addition,  information  was 
submitted  from  a  study  showing  that 
increasing  the  24-hour  dosage  to  360  mg 
did  not  present  a  clinical  advantage.  The 
comment  concluded  that  the  risk-to- 
benefit  ratio  favors  limiting  the  dosage 
to  240  mg  per  day. 


The  agency  concluded  from  these 
comments  and  data  that  a  dosage  of  60 
mg  of  pseudoephedrine  every  4  hours 
might  lead  to  accumulation  of  the  drug 
and  eventually  marked  side  effects,  and 
that  a  daily  dosage  in  excess  of  240  mg 
might  be  associated  with  significant  side 
effects  without  additional  therapeutic 
benefit.  Therefore,  the  agency  published 
a  notice  in  the  Federal  Register  of 
September  30, 1980  (45  FR  64709) 
changing  the  dosage  of  pseudoephedrine 
to  60  mg  every  6  hours  with  a  maximum 
24-hour  dose  of  240  mg. 

Three  drug  manufacturers 
subsequently  submitted  a  petition 
containing  new  data  to  prove  that  if  a 
240-mg/24-hour  limit  is  observed,  a 
dosing  interval  of  every  4  hours  confers 
no  added  safety  benefit  relative  to  a 
more  flexible  interval  of  every  4  to  6 
hours  (Ref.  2).  The  petition  included 
information  on  the  pharmacokinetic 
behavior  of  pseudoephedrine,  a  review 
of  adverse  drug  reactions  related  to 
pseudoephedrine,  and  eight  studies 
(Refs.  3  through  10).  The  companies 
supported  reduction  of  the  maximum 
adult  dosage  of  pseudoephedrine  from 
360  to  240  mg  in  24  hours,  but  requested 
that  the  agency  adopt  a  dosage  interval 
of  60  mg  every  4  to  6  hours.  The 
petitioners  also  requested  an  extension 
of  the  May  1. 1981  effective  data  for 
compliance  with  the  revised  dosage 
limitations  that  had  been  set  forth  in  the 
September  30, 1980  notice.  In  the  Federal 
Register  of  May  5, 1981  (46  FR  25144). 
the  agency  stayed  until  further  notice 
the  May  1, 1981  effective  date  for  the 
revised  dosage  interval  of  60  mg  everj'  6 
hours  until  the  new  data  had  been 
reviewed.  The  requirement  for  revised 
labeling  reflecting  the  maximum  daily 
OTC  dosage  of  240  mg  for  adults  and 
corresponding  maximum  daily  OTC 
dosages  for  children  was  not  stayed,  but 
became  effective  on  May  1, 1981. 

The  agency  has  determined  that  the 
pharmacokinetic  data  show  that  the 
major  determinant  of  the  half-life  of 
pseudoephedrine  is  urinary  pH  and  that 
the  half-life  varies  from  4  to  8  hours  in 
normal  individuals  who  are 
representative  of  the  population  at  large. 
The  agency  notes  that  only  two  of  the 
eight  studies  are  relevant  to  the  issue  of 
whether  the  frequency  of  administration 
of  pseudoephedrine  is  a  factor  in  the 
incidence  of  side  effects  (Refs.  3  and  4). 
The  Kuntzman  study  (Ref.  3) 
demonstrates  the  influence  of  urinary 
pH  on  the  half-life  of  pseudoephedrine. 
When  urinary  pH  is  decreased,  plasma 
half-life  of  pseudoephedrine  is 
decreased  markedly.  In  contrast,  when 
urinary  pH  is  increased,  plasma  half-life 
increases.  The  Brater  study  (Ref.  4) 
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connrmi  Kuntzman's  findings.  After 
reviewing  the  new  data..the  agency 
finds  that  there  i>  sufficient  evidence  to 
show  the  efficacy  of  a  total  daily  dose  of 
240  mg  of  pseudoephedrine  and  that  it  is 
reasonable  to  project  similar  plasma 
l«>vels.  whether  this  total  daily  dose  is 
given  as  60  mg  every  4  to  6  hours  or  as 
60  nig  every  6  hours.  The  agency, 
therefore,  agrees  with  the  comment  that 
a  more  flexible  adult  dosage  schedule 
for  pseudoephedrine  of  60  mg  ever\'  4  to 
6  hours,  not  to  exceed  240  mg  daily, 
should  be  permitted.  The  dosage  and 
directions  for  use  of  pseudoephedrine  in 
9  341.80(d|  (1)  (ii)  of  the  tentative  Final 
monograph  will  reflect  this  proposed 
revision.  The  dosages  for  children  will 
also  reflect  the  proposed  change  Tn 
dosage  interval.  The  agency's  comments 
on  the  data  are  on  file  in  the  Dockets 
Management  Branch  (Ref.  11). 
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19.  One  comment  suggested  deleting 
from  §  341.20(c).  S  341.20(d)(2).  and 
S  341.20(h)  of  the  Panel's 
recommendations  the  provision  that 
topical  nasal  decongestant  drug 
products  containing  oxymetazoline 
hydrochloride,  phenylephrine 
hydrochloride,  or  xylometazoline 
hydrochloride,  when  administered  to 
children  2  to  under  6  years  of  age. 
should  be  used  only  in  the  form  of  nose 
drops  and  not  in  the  form  of  nasal 
sprays.  The  commeni  stated  that  the 
Panel  based  this  provision  on  the 
contention  that  a  spray  is  difficult  to  use 
in  a  small  nostril.  The  comment  argued 
that  while  there  may  be  a  problem  if  the 
same  nosepiece  is  used  for  both  adult's 
and  children's  sprays,  this  problem 
could  be  resolved  by  using  a  nosepiece 
especially  designed  for  the  smaller 
nostril  of  children  2  to  6  years  of  age. 

As  noted  in  the  comment,  the  only 
reason  given  in  the  Panel's  report  for  not 
permitting  the  use  of  nasal  decongestant 
sprays  in  children  2  to  under  6  years  of 
age  is  that  "the  spray  is  difficult  to  use 
in  the  small  nostril"  (41  iH  38420).  The 
agency  agrees  with  the  comment  that 
manufacturers  should  be  permitted  to 
modify  the  nosepiece  of  a  nasal 
decongestant  spray  so  that  it  can  be 
used  in  a  small  nostril.  The  agency  also 
believes  that  the  use  of  a  nasal  spray  in 
certain  instances  may  be  easier  and 
more  acceptable  than  the  use  of  drops, 
especially  when  the  obvious  problems  of 
administering  drops  to  children  in  the  2- 
to  under  6-year  age  range  are  taken  into 
consideration. 

Nasal  decongestant  ingredients  such 
as  phenylephrine  hydrochloride  have 
been  marketed  OTC  for  use  in  children 
in  a  n&sal  spray  dosage  form  for  many 
years  without  reports  of  significant 
adverse  reactions  directly  attributable 
to  the  use  of  the  spray  (Ref.  1)  Howeiter. 
the  agency  has  concluded  that 
oxymetazoline  hydrochloride  and 
xylometazoline  hydrochloride  should 
not  be  used  in  children  under  6  years  of 
age  in  any  dosage  form.  These  drugs  are 
long-dcting.  potent  vasoconstrictors  and 
car  cause  side  effects.  It  is  often 
difficult  to  measure  a  correct  dose  of  a 
topical  nasal  decongestant  in  a  small 
child,  and  the  child  may  inadvertently 
receive  an  excessive  dose  bv 


swallowing  the  administered 
medication.  Therefore,  the  agency 
believes  that  in  the  interest  of  safety, 
oxymetazoline  hydrocli 
xylometazolinehydrochforide  should^ 
not  be  ug^dTn  ch i rai«en  4inW£t*-Teafs  of 
agt^-tiTiTess  directed  byNa[3ocfor.  (See 
comment  29  below.)  The  statement 
recommended  by  the  Panel  in 
S  341.20(c),  (d)(2).  and  (h)  "Only  drops 
should  be  used  in  children  2  to  under  6 
years  since  the  spray  is  difficult  to  use 
in  the  small  nostril"  will  not  be  included 
in  this  tentative  final  monograph.  The 
agency  is  proposing  that  the  dosage 
instruction  for  the  use  of  oxymetazoline 
hydrochloride  and  xylometazoline 
hydrochloride  in  children  under  6  years 
of  age  be  deleted  from  §  .141.20  (c)  and 
(h)  and  placed  in  professional  labeling 
in  S  341.90  (m)  and  (n).  The  directions 
for  phenylephrine  hydrochloride  in 
§  341.80(d)(2)(v](4)  of  this  tentative  final 
monograph  have  been  revised  to  include 
the  use  of  drops  or  sprays  for  children  2 
to  under  6  years  of  age. 

Additionally,  the  Panel  did  not 
address  topical  nasal  decongestants  in  a 
jelly  dosage  form,  although  these 
products  are  presently  marketed.  The 
agency  has  concluded  that  a  jelly  should 
not  be  used  in  children  under  6  years  of 
age.  A  jelly  must  be  placed  in  the  nose 
and  then  inhaled  well  back  into  the 
nasal  passages.  The  small  nostril  of  a 
child  under  6  years  of  age  could  make 
insertion  of  a  proper  amount  of  nasal 
decongestant  jelly  very  difficult,  and  a 
safe  or  effective  dose  may  not  be 
achieved.  Other  topical  dosage  forms, 
such  as  sprays  or  drops  would  be  more 
acceptable  for  use  by  a  child  under  6 
years  of  age.  Therefore,  for  children 
under  6  years  of  age.  the  agency  is 
restricting  the  use  of  any  topical  nasal 
decongestant  formulated  as  a  jelly 
unless  directed  by  a  doctor.  This 
restriction  has  been  added  to  the 
appropriate  "Directions"  sections  of  the 
monograph 
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E.  Coninients  on  OTC  Nasal 
Dpcpiiiiestant  Labeling  and  Warnings 

M.  One  comment  urged  that  every 
manufacturer  of  a  nasal  decongestant 
drug  product  be  required  to  label  the 
product  as  a  "nasal  decongestant" 
instead  of  as  a  "decongestant"  as  many 
such  produc  ts  are  labeled.  Also,  the 
comment  pointed  out  that  the  consumer 
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often  mistakenly  thinki  that 
decongestant  means  expectorant  and 
therefore  may  self-medicate  with  the 
wrong  drug. 

The  agency  agrees  that  a  nasal 
decongestant  drug  product  should  be 
clearly  labeled  as  such  instead  of  simply 
as  a  "decongestant".  Under  §  341.80(a) 
of  this  tentative  Hnal  monograph,  nasal 
decongestant  drug  products  would  be 
required  to  use  the  term  "nasal 
decongestant"  as  the  statement  of 
identity. 

sT.  Several  comnientH  pointed  out  that 
OTC  drug  products  containing  oral  nasal 
decongestants  may  be  labeled  and 
marketed  for  use  only  In  pediatric 
populations.  The  comments  argued  that 
the  warning  statement  proposed  by  the 
Pa/iel.  i.e.,  "Do  not  take  this  product  if 
you  are  presently  takirig  a  prescription 
antihypertensive  or  antidepressant  drug 
containing  a  monoamine  oxidase 
inhibitor.  .  .,' applies  only  to  adults 
and  should  not  be  required  on  products 
labeled  strictly  for  use  in  children.  The 
comments  recommendtd  that  an 
exempting  statement  should  be  added  to 
the  monograph  under  S  341.r>0(c)  stating. 
'Warnings  which  are  inappropriate  for 
children's  products  may  be  eliminated  in 
the  labeling  of  products  containing 
dosage  instructions  for  children  only." 

The  agency  does  not,  agree  that  the 
drug  interaction  precaution 
recommended  by  the  Panel  in 
§  341.80(b)(2)(ivj  conrnrning  prescription 
antihypertensives  and  mitidepressants 
containing  a  monoamine  oxidase 
inhibitor  should  be  deleted  from  the 
labeling  of  pediatric  pnuducts. 
Hypertension  and  depif<:ssion  do  I'ccur 
in  children  (Rcfs.  1.  2,  and  3).  Pediatric 
dosages  for  antihypertensives  are 
provided  in  a  widely  r«ct>gnized 
pediatric  text:  however,  antidepressants 
containing  a  monoamine  oxidase 
inhibitor  are  not  widely  accepted  for 
pediatric  use  and  pediatric  dose  ranges 
have  not  been  established  (Refs.  4  and 
5).  Nevertheless,  a  ph>j;ician  might 
prescribe  either  of  these  drugs  for 
children.  Accordingly,  this  drug 
interaction  warning  will  be  required  in 
the  labeling  of  all  oral  nasal 
decongestants.  (Note:  The  age.ncy  is 
proposing  to  simplify  this  warning 
statement,  which  will  appear  in  this 
document  as  §  341.80{C|(l|(iHc/),  to  read 
as  follows:  "Drug  inhrttction 
precaution.  Do  not  takt  this  product  if 
you  are  presently  taking  a  prescription 
drug  for  high  blood  prts^sure  or 
depression,  without  Hrst  consulting  your 
doctor."  (See  comment  22  below.)) 

The  agency  is  not  adding  an 
exempting  statement  to  the  monograph 
as  sugge.sted  by  the  cooirnent.  However, 
a  poition  of  one  warning  concerning 


"difficuly  in  urination  due  to 
enlargement  of  the  prostate  gland "  has 
been  deleted  for  products  labeled  for 
use  in  children  only  (see  comment  13 
above).  Additionally,  warnings  for 
products  which  are  labeled  specifically 
for  children  2  to  under  12  years  of  age 
have  been  reworded  to  reflect  the 
administration  of  the  products  by  adults 
rather  than  self  administration. 
Warnings  for  products  which  are 
labeled  for  both  adults  and  children 
have  also  been  proposed  in  the  tentative 
final  monograph. 
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22.  Two  comments  bugj^ested  that  the 
Panel's  recommended  drug  interaction 
precaution  for  oral  nasal  decongestant 
drug  products  should  be  deleted  from 
S  341,80(b)(2)(iv)  of  the  monograph.  This 
precaution  is  "Do  not  take  this  product  if 
you  are  presently  taking  a  prescription 
antihypertensive  or  antidepressant  drug 
containing  a  monoamine  oxidase 
inhibitor  except  under  the  advice  and 
supervision  of  a  physician."  One 
comment  argued  that  terms  such  as 
"antihypertensive,"  "antidepressant," 
and  "monoamine  oxidase  inhibitor"  are 
highly  technical;  that  only  a  small 
percentage  of  the  population  is  likely  to 
understand  this  warning:  and  that 
including  such  a  warning  in  the  labeling 
of  an  OTC  drug  is  contrary  to  the  well- 
established  principle  that  unnecessary 
or  confusing  precautions  tend  to  dilute 
the  significance  of  all  instructions  in  the 
labeling  and,  hence,  should  be  avoided. 
The  other  comment  contended  that  it  is 
the  responsibility  of  the  physician  to 
'instruct  each  patient  who  is  taking  a 
monoamine  oxidase  inhibitor  on  the 
proper  means  of  avoiding  the  possible 
adverse  reactions  that  can  be  associated 
with  the  use  of  this  type  of  drug. 


The  agency  agrees  with  the  comment 
that  the  Panel's  proposed  drug 
interaction  precaution  may  not  be 
readily  understood  by  all  consumers. 
However,  it  considers  a  warning  of  this 
type  necessary  to  alert  consumers 
because  antihypertensive  and 
antidepressant  drugs  are  widely 
prescribed.  To  simplify  this 
precautionary  statement  the  agency  is 
proposing  to  substitute  the  term  "high 
blood  pressure"  for  the  term 
"antihypertensive"  and  the  term 
"depression"  for  "antidepressant."  The 
agency  also  believes  that  the  words 
"monoamine  oxidase  inhibitor"  would 
be  confusing  to  consumers  and  need  not 
be  included  in  the  precautionary 
statement  to  convey  the  intended 
message.  Accordingly,  §  341.80(b)(2)(iv) 
(redesignated  in  this  tentative  fmal 
monograph  as  S  341.80(c)(l)(i)(</))  will  be 
amended  to  read  as  follows:  "Drug 
interaction  precaution.  Do  not  take  this 
product  if  you  are  presently  taking  a 
prescription  drug  for  high  blood  pressure 
or  depression,  without  first  consultii>g 
your  doctor." 

23.  Two  comments  stated  that  the 
claim  "relieves  sinus  pressure"  should 
be  in  Category  I  rather  than  in  Category 
in.  One  comment  (Ref.  1)  submitted  the 
results  of  a  survey  conducted  among 
sinus  headache  sufferers  who  were 
asked  about  the  nature  of  their 
sjmptoms.  i.e.,  whether  facial  pressure 
and/or  facial  congestion  were  present 
Of  428  respondents  who  mentioned 
facial  pressure  65.9  percent  also 
mentioned  facial  congestion:  of  380 
respondents  who  mentioned  facial 
congestion,  74.2  percent  also  mentioned 
facial  pressure:  and  704  (72.5  percent)  of 
971  patients  taking  medication  to  relieve 
the  congestion  of  sinus  headache  also 
expected  it  to  relieve  sinus  pressure. 
The  comment  concluded  that  consumers 
use  the  term  "pressure"  synonymously 
with  "congestton."  The  second  comment 
stated  that  the  Panel's  recommendations 
are  conflicting  because  the  Panel  placed 
in  Category  I  those  claims  relating  to  the 
relief  of  congestion  and  the  promotion  of 
sinus  drainage. However,  claims  relating 
to  relief  of  sinus  pressure  were  placed  in 
Category  III.  The  comment  did  not 
submit  any  data  in  support  of  its 
position  but  concluded  that  it  is  a  simple 
fact  that  relief  of  congestion  and 
promotion  of  sinus  drainage  will  relieve 
sinus  pressure. 

llie  agency  has  reviewed  the  sitfvey 
data,  including  a  statistical  evaluation 
(Ref.  1),  to  determine  whether  the  data 
support  the  comment's  contention  that 
"congestion"  and  "pressure"  are 
synonymous  terms  to  consumers.  The 
details  of  the  survey  are  insufficient  to 
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support  any  deHnitive  conclusions. 
However,  it  seems  likely  that  the  terms 
"sinus  pressure"  and  "sinus  congestion" 
are  closely  associated  in  the  minds  of 
consumers.  "VVebster's  New  Collegiate 
Dictionary"  (Ref.  2)  defines  "pressure" 
as  "the  application  of  force  to  something 
by  something  else  in  direct  contact  with 
it."  "Congestion"  is  defined  as 
"(concentration!  in  a  small  or  narrow 
space"  (Ref.  3).  "Congestion"  is  also 
defined  as  "excessive  or  abnormal 
accumulation  of  blood  in  a  part"  (Ref.  4). 
Using  these  definitions,  it  would  follow 
that  congestion  is  logically  thought  to  be 
the  cause  of  pressure.  If  an  area  (e.g..  the 
sinuses)  is  congested,  then  whatever  is 
causing  the  congestion  is  likely  to  exert 
pressure  on  the  boundaries  of  the  area. 
It  would  then  follow  that  if  congestion 
were  relieved,  pressure  would  be 
relieved  also.  Therefore,  the  agency  has 
decided  to  expand  the  Category  I 
indications  for  r!:^sal  decongestants 
proposed  by  the  Panel  in  3  341.80(a)(9) 
and  (10)  (redesignated  as  §  341.80(b)(2) 
(iv)  and  (v)  in  this  tentative  final 
monograph).  The  revised  indications 
will  read  as  follows: 

(iv)  "Helps  decongest  sinus  openings 
and  passages:  relieves  sinus  pressure." 

(v)  "Promotes  nasal  and/or  sinus 
drainage:  relieves  sinus  pressure." 
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24.  Several  comments  objected  to  the 
Panel's  recommended  warning  in 
§  341.80(b)(ii)  for  topical  nasal 
decongestants:  "Do  not  use  this  product 
for  more  than  3  days  .  .  .  ."  The 
comments  contended  that  rebound 
congestion  does  not  begin  to  appear 
until  more  than  7  days  after  starting  use, 
that  the  basis  for  the  warning  is  the 
assumption  that  the  product  will  not  be 
used  according  to  label  directions,  and 
that  the  Panel  cited  no  data  to  support 
the  3-day  limitition.  The  comments 
added  that  "AMA  Drug  Evaluations  ' 
(Ref.  1)  stJtes  that  nasal  decongestants 
should  be  used  for  periods  not 
exceeding  10  to  15  days.  One  comment 
recommended  that  the  warning  be 
changed  to  limit  use  to  no  more  than  10 
days,  and  the  other  comments  requested 
deletion  of  the  warning  entirely. 

The  agency  disagrees  with  the 
comments.  The  comments  have  not 
submitted  any  data  which  prove  that 


rebound  congestion  does  not  appear 
until  after  more  than  7  days  of  use. 
Furthermore,  individuals  may  respond 
differently  to  nasal  congestion  (Ref.  2). 
An  individual's  psychological  state  can 
affect  the  occurrence  and  degree  of 
rebound  congestion  (Ref.  3  and  4). 

The  Panel  reviewed  several 
references  (Refs.  3,  5,  and  6)  which 
provided  a  basis  for  the  3-day  wacning. 
Messek  (Ref.  5)  reported  the  occurrence 
of  rebound  congestion  90  to  120  minutes 
after  the  use  of  a  nasal  decongestant. 
Another  nasal  decongestant  produced 
rebound  congestion  6  hours  after  use. 
Rudiger  (Ref.  3)  reported  rebound 
congestion  approximately  4  hours  after 
use.  Biesalski  (Ref.  6)  found  that  a  nasal 
decongestant  caused  rebound 
congestion  after  5  hours.  These  data 
show  that  nasal  decongestants. can 
produce  rebound  congestion  after  a 
short  period  of  use.  Therefore,  it  cannot 
be  categorically  stated  that  rebound 
congestion  does  not  begin  to  appear 
until  more  than  7  days  after  starting  use 
of  a  nasal  decongestant  as  one  comment 
contended. 

The  Panel  recognized  that  "because  of 
the  remarkable  degree  of  nasal 
decongestion  which  follows  topical 
application  of  these  agents,  there  is  a 
tendency  on  the  part  of  patients  to 
administer  nasal  decongestants  too 
frequently  and  for  too  long  a  period  of 
time."  Prolonged  use  of  topical  nasal 
decongestants  may  be  accompanied  by 
a  rebound  phenomenon  in  which  the 
initial  vasoconstriction  is  followed  by 
vasodilation  and  congestion.  Thus, 
continued  use  can  intensify  nasal 
congestion.  Because  of  the  nasal 
congestion  caused  by  the  rebound  effect, 
there  is  a  tendency  for  an  individual  to 
habitually  use  a  nasal  decongestant. 
Therefore,  the  Panel  concluded  that  a 
warning  to  discourage  use  beyond 
several  days  is  necessary.  The  Panel 
reviewed  references  concerning 
persistent  nasal  congestion  caused  by 
the  habitual  use  of  nasal  decongestants 
for  varying  periods  of  time,  ranging  from 
6  to  23  months  (Refs.  7  and  8).  Because 
of  the  Panel's  concern  about  the 
problem  of  rebound  congestion  leading 
to  prolonged  usage  of  nasal 
decongestants,  it  recommended  a  3-day 
limitation  on  the  use  of  these  products. 
In  addition,  in  order  to  further  curb  the 
continuous  use  of  topical  nasal 
decongestants,  the  Panel  recommended 
that  a  physician  be  seen  if  symptoms 
persist  for  more  than  3  days. 

The  agency  concludes  that  the  3-day 
warning  is  justified  in  view  of  the  above 
discussion.  Therefore,  the  3-day  warning 
in  §  341.80{b)(l)(ii)  (redesignated  as 
§  341.80(c)(2)  (iii)(o)  and  (vi))  is 
appropriate  for  topical  iiasal 


decongestants  except  1' 
desoxyephedrine  which  has  a  7-day 
limit  (see  comment  8  above.)  In  addition, 
the  agency  has  revised  the  format  of  the 
"Warnings"  section  in  S  341.80(b) 
(redesignated  as  S  341.80(c)  is  this 
tentative  final  monograph)  for  clarity 
and  to  conform  to  the  format  of  recently 
published  monographs. 
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25.  One  comment  proposed  that  the 
Panel's  recommended  warning 
statement  for  topical  nasal 
decongestants  in  S  341.80(b)(l)(i)  "Do 
not  exceed  recommended  dosage 
because  symptoms  may  occur  such  as 
burning,  stinging,  sneezing,  or  increase 
of  nasal  discharge  "  be  required  only  if 
the  active  ingredient  is  administered 
topically  as  a  drop  or  spray  directly  to 
the  nasal  mucosa.  The  comment 
contended  that  requiring  this  warning 
for  other  dosage  forms  is  unnecessary 
and  is  not  supported  by  available  data. 

The  agency  disagrees  with  the 
comment's  contention  that  this  warning 
is  unnecessary  for  dosage  forms  other 
than'those  administered  topically  as  a 
drop  or  spray.  Topical  nasal 
decongestants  may  be  administered  as 
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drops,  sprays,  jellies,  or  inhaled  vapors. 
The  comment  did  not  specify  which 
other  dosage  forms  should  not  be 
required  to  be  labeled  with  the  warning 
recommended  by  the  Panel 
S  341.80(b)(l)(i):  nor  did  the  comment 
submit  any  data  to  show  that  this 
warning  statement  is  unnecessary'  for 
other  dosage  forms  of  topical  nasal 
decongestants. 

The  agency  believes  that  this  warning 
statement  should  apply  to  all  topical 
nasal  decongestant  active  ingredients 
administered  as  a  drop,  spray,  jelly,  or 
in  an  inhalant  dosage  form.  Evaluation 
of  the  studies  reviewed  by  Panel  on 
propylhexedrine  reveals  that  slight 
stinging  occurred  in  some  cases  (41  FR 
38402).  Because  nasal  decongestants 
when  used  in  all  of  these  forms,  i.e.. 
drops,  sprays,  inhalants,  and  jellies,  are 
administered  to  the  natal  mucosa 
through  the  nostrils,  the  warning 
statement  regarding  burning,  stinging, 
sneezing,  or  increase  in  nasal  discharge 
is  appropriate  on  these  dosage  forms. 
Therefore,  the  comment  is  not  accepted. 
This  warning,  which  has  been  revised  to 
read:  "Do  not  exceed  recommended 
dosage  because  burning,  stinging, 
sneezing,  or  increase  of  nasal  discharge 
may  occur,"  will  be  required  for  all 
dosage  forms  of  topical  nasal 
decongestants. 

26.  One  comment  suggested  that  the 
Panel's  recommended  warning 
statement  for  topical  nnsal 
decongestants  in  §  341.80(b)(l)(ii)  "Do 
not  use  this  product  for  more  than  3 
days.  If  symptoms  persist,  consult  a 
physician."  should  apply  only  If  the 
nasal  decongestant  is  administered 
topically  as  a  drop  or  spray.  The 
comment  also  recommended  that  other 
forms  to  topical  administration,  such  as 
.    vie  a  "lozenge  or  mouthwash."  should 
appropriately  use  the  "7-day  warning" 
recommended  by  the  Panel  for  oral 
nasal  decongestants  in  §  341.80(b)(2)(ii). 
The  agency  agrees  with  the  Panel  that 
topical  nasal  decongestants 
administered  as  a  drop  or  spray  should 
not  be  used  for  more  than  3  days 
because  rebound  congestion  is  likely  to 
occur  with  prolonged  use.  Nasal 
decongestants  in  lozenges  and 
mouthwashes  are  considered  to  be 
topical  nasal  decongestants;  however, 
their  route  of  administration  is  different 
from  that  of  ingredients  administered  in 
a  drop  or  spray.  Lozenges  and 
mouthwashes  introduce  the  nasal 
decongestant  through  the  oral  cavity 
and  the  nasopharynx.  Because  of  this 
difference  in  routes  of  administration, 
topical  nasal  decongestants  in  lozenges 
and  mouthwashes  are  unlikely  to  cause 
— rebound  congestion.  Tlie  Panel 


recommended  the  camphor,  thymol, 
menthol /peppermint  oil.  and  eucalyptol/ 
eucalptus  oil  be  used  as  topicdl  nasal 
decongestants  in  lozenges  and 
mouthwashes.  The  Panel's  review  of 
these  active  ingredients  indicates  that 
rebound  congestion  does  not  occur  with 
these  ingredients.  The  ingredients  in  the 
lozenges  and  mouthwashes  are  of  a 
different  pharmacologic  group  from 
those  in  topical  nasal  decongestants 
administered  in  drop  or  spray  dosage 
forms.  In  view  of  this,  it  would  be 
reasonable  to  conclude  that  use  of  the 
nasal  decongestants  recommended  by 
the  Panel  for  use  in  lozenges  and 
mouthwashes  for  a  longer  period  than  3 
days  would  not  result  in  rebound 
congestion. 

The  agency  concludes  that,  although 
nasal  decongestants  in  lozenges  and 
mouthwashes  are  considered  to  be 
topically  administered,  the  specific 
warning  statement  concerning  3-day  use 
should  not  apply  in  the  labeling  of  these 
specific  topical  nasal  decongestants  and 
agrees  with  the  comment  that  it  may  be 
more  appropriate  to  require  the  use  of 
the  "7-day  warning"  as  stated  in 
§  341.80(b)(2)(ii)  (redesignated  as 
§  341.80(c)(l)(6)  in  this  document).  The 
agency  points  out  that  none  of  the 
ingredients  listed  above  are  included  in 
the  tentative  final  monograph:  hence,  no 
revisions  are  currently  needed  in  the 
Panel's  recommended  monograph. 

27.  One  comment  suggested  that  the 
Panel's  recommended  warning 
statement  in  S  341.80(b)(l)(iii)  "The  use 
of  this  dispenser  by  more  than  one 
person  may  spread  infection"  be 
required  only  for  products  administered 
by  inhalers  and  not  for  nasal 
decongestants  administered  by  other 
routes  of  administration. 

The  Panel  pointed  out  that  the  use  of  a 
dispenser  by  more  than  one  person  may 
spread  infection.  The  comment  did  not 
specify  the  other  routes  of 
administration  of  nasal  decongestants. 
A  nasal  decongestant  drug  may  also  be 
administered  by  direct  application  into 
the  nostrils  in  the  form  of  a  drop,  spray, 
or  nasal  jelly.  The  use  of  a  dropper, 
nasal  spray,  or  nasal  jelly  applicator  by 
more  than  one  person  may  also  result  in 
the  spread  of  infection.  Therefore,  the 
agency  disagrees  with  the  comment's 
recommendation  that  the  warning 
should  be  required  for  inhalant  nasal 
decongestants  only  and  concludes  that 
this  warning  statement  should  be 
required  in  the  labeling  for  all  topical 
nasal  decongestant  products  which  are 
directly  applied  to  the  nasal  mucosa  or 
directly  inhaled  through  the  nostrils.  The 
agency  has  slightly  revised  the  Panel's 
warning  to  make  it  more  readily 


understood  by  consumers.  The  warning 
in  S  341.80(c)(2)(i)(6)  in  this  tentative 
final  monograph  reads  as  follows:  "The 
use  of  this  container  by  more  than  one 
person  may  spread  infection." 

28.  One  comment  stated  that  the 
Panel's  recommended  labeling  for 
xylometazoline  hydrochloride  contains 
special  warnings  related  to  the  use  of 
adult  and  pediatric  concentrations  of  the 
drug,  while  no  special  warnings  are 
suggested  for  the  different 
concentrations  of  oxymetazoline 
hydrochloride.  The  comment  argued  that 
the  labeling  requirements  for  similar 
ingredients  should  be  standard  and 
requested  that  the  additional  warning 
statements  be  removed  from  the  labeiii^ 
for  xylometazoline  hydrochloride. 

The  comment  refers  to  the  warning 
recommended  by  the  Panel  in 
§  34l.80(b)(10)  for  0.05  percent 
zylomttazoline  hydrochloride  which 
states.  "Do  not  give  this  product  to 
children  under  2  years  except  under  the 
advice  and  supervision  of  a  physician." 
and  the  warning  in  S  341.80(b)(ll)  for  0.1 
percent  xylometazoline  hydrochloride 
which  states,  "For  adult  use  only.  Do  not 
give  this  product  to  children  under  12 
years  except  under  the  advice  and 
supervision  of  a  physician."  The 
comment  argued  that  similar  warnings 
were  not  recommended  by  the  Panel  for 
oxymetazoline  hydrochloride. 

The  agency  has  reviewed  the 
literature  for  oxymetazoline 
hydrochloride  and  xylometazoline    . 
hydrochloride  used  as  topical  nasal 
decongestants.  Oxymetazoline 
hydrochloride  and  xylometazoline 
hydrochloride  are  vasoconstrictors 
which  may  cause  side  effects.  They  also 
have  a  longer  duration  of  action  than  the 
other  Category  I  topical  nasal 
decongestants.  In  a  small  child  it  is 
difficult  to  measure  a  correct  dose  and 
the  child  may  inadvertently  receive  an 
excessive  dose  by  swallowing  the 
administered  medication.  Because  these 
drugs  are  potent,  long-acting,  and  the 
possibility  of  systemic  effects  exists,  the 
agency  believes  that,  in  the  interest  of 
safety,  oxymetazoline  hydrochloride 
and  xylometazoline  hydrochloride 
should  not  be  used  in  children  under  6 
years  of  age  unless  directed  by  a  doctor, 
jl Therefore,  the  agency  is  restricting  the 
^use  of  both  xylometazoline  and 

oxymetazoline  in  children  under  6  years 
of  age.  The  agency  is  proposing  that 
labeling  for  the  use  of  oxymetazoline 
hydrochloride  and  xylometazoline 
hydrochloride  in  children  under  6  years 
of  age  be  provided  to  health 
professionals,  but  not  to  the  general 
public.  Thus,  the  Panel's  recommended 
dosage  instructions  for  oxymetazoline 
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hydrochloride  and  xylometazoline 
hydrochloride  for  children  under  6  years 
of  age  in  §  341.20  (c)  and  (h)  have  been 
deleted  and  moved  to  professional 
labeling  in  §  341.90  (m)  and  (n).  The 
Panel's  recommended  warnings  in 
i  341.80  (b)  (3)(ii).  (4).  (3).  first  part  of  (6). 
and  (7)  through  (11),  have  been  revised 
in  order  to  conform  to  the  format  of 
recently  published  tentative  final 
monographs.  These  warnings  have  been 
moved  from  §  341.80(b)  and  included  as 
directions  in  new  §  341.80(d).  Therefore, 
although  the  agency  is  deleting  the 
warning  regarding  children's  dosages  for 
0.05  percent  xylometazoline  from 
general  OTC  labeling,  the  directions  for 
0.05  percent  oxymetazoline  and  0.05 
percent  xylometazoline  will  state  that 
the  product  is  for  use  by  adults  and 
children  6  to  under  12  years  of  age  and 
that  for  use  in  children  under  6  years  of 
age  a  doctor  should  be  consulted. 

Regarding  the  comment's  request  for 
deletion  of  the  Panel's  recommended 
warning  in  S  341.80(b)(ll)  dealing  with 
the  0.01-percent  concentration  of 
xylometaaoline,  the  agency  concludes 
that,  based  on  the  Panel's  recommended 
concentrations,  which  the  agency  has 
adopted  in  this  tenative  final 
monograph,  there  is  a  need  for  a 
statement  on  products  containing  0.1 
percent  xylometazoline  against  use  by 
children  under  12  years  of  age  (because 
the  0.05  percent  concentration  is  to  be 


The  agency  agrees  with  the 
comment's  recommendation  that  the 
warning  in  9  341.80(b)(3)(iv).  "Caution: 
Not  for  use  by  mouth"  is  not  needed  for 
inhalant  nasal  decongestants.  The 
dosage  and  directions  for 
propylhexedrine  in  S  341.80{d)(2)(vi)  and 
the  dosage  and  directions  for  1- 
desoxyephedrine  in  S  341.80(d)(2)(i)  of 
this  tentative  final  monograph  clearly 
indicate  that  these  inhalants  are  to  be 
used  intranasally.  Therefore,  the 
warning  recommended  by  the  Panel  in 
S  341.80(b)(3)(iv)  for  inhalant  nasal 
decongestants  will  not  be  included  in 
this  tentative  final  monograph. 

30.-  One  comment  recommended  that 
the  "warning"  proposed  by  the  Panel  in 
S  341.80(b)(3)(ij  concerning  warming 
nasal  decongestant  inhalers  before  use 
should  be  deleted  or  moved  to  the 
"Directions"  section.  The  comment 
expressed  the  opinion  that,  based  on  its 
extensive  consumer  experience  with 
inhaler  products,  this  instruction  is 
unnecessary. 

The  agency  agrees  that  the  Panel's 
recommended  warning  in 
§  341.80{b)(3)(i).  "This  inhaler  should  be 
warmed  in  the  hand  before  use  to 
increase  effectiveness,"  should  be 
deleted.  Inhalers  are  designed  to  release 
a  safe  and  effective  dose  of  active  drug 
through  vaporization  at  room 
temperature.  The  agency  has  reviewed 
the  Panel's  report,  and  additional 


used  in  this  age  group).  Thus,  although jnaterial  (Refs.  1,  2.  and  3),  and  can  find 

the  warning  in  S  341.80(b)(ll)  has  been 
removed  from  the  warnings  section,  as 
noted  above,  the  content  of  the  warning 
has  been  retained  and  restated  as 
directions  in  new  §  341.80(d)(2)(vii) 
(o)(/)  and  {b][l].  There  is,  however,  no 
need  for  such  a  statement  on  products 
containing  oxymetazoline  because  the 
same  strength  solution  (0.05  percent)  is 
used  for  both  adults  and  children  6  to 
under  12  years  of  age:  there  is  no  0.1 
percent  concentration  of  oxymetazoline 
proposed  for  inclusion  in  the 
monograph. 

29.  One  comment  was  opposed  to  the 
Panel's  recommended  warning  for 
inhalant  nasal  decongestant  products  in 
i  341.80(b)(3)(v):  "Caution:  Not  for  use 
by  mouth. "  The  comment  stated  that  use 
by  mouth  is  not  a  normal  or  expected 
use  of  this  dosage  form  and^at  the 
directions  for  use  clearly  indicate  that 
the  product  is  to  be  used  intranasally. 
The  comment  further  stated  that  the 
company's  records  show  no  evidence  of 
inadvertent  misuse  in  this  way  due  to 
lack  of  understanding.  The  comment 
believed  that  this  warning,  rather  than 
providing  needed  instruction,  actually 
has  a  potential  for  inciting  possible 
abuse  by  stimulating  the  imagination. 
The  comment  recommended  that  this 
warning  not  be  required  for  inhalers. 


no  scientiric  or  medical  data  to  support 
the  inclusion  of  this  instruction  in  the 
monograph.  Therefore,  the  agency  has 
deleted  this  instruction  from 
S  341.80(b)(3)  of  the  Panel's 
recommendations. 
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F.  Comments  on  Testing  Guidelines 

31.  Two  comments  disagreed  with  the 
Panel's  recommendation  that  smoking 
by  test  subjects  should  be  prohibited  24 
hours  prior  to  and  during  the  testing  of 
nasal  decongestant  drugs.  They  argued 
that  coryza  and  hay  fever  studies  have 
shown  that  smokers  constitute  the 
majority  of  the  target  population  and 
that  it  is  therefore  practical  to  attempt  to 
determine  the  response  of  smokers  to 
nasal  decongestants.  The  comments  also 
contented  that  this  recommendation 
would  make  it  more  difficult  to  Tmd 
suitable  test  subjects  and  that  studies 
might  become  prohibitive  in  both  cost 


and  time.  Another  potential  problem 
cited  in  the  comments  was  the 
possibility  that  both  the  psychological 
effects  of  smoking  withdrawal,  e.g.. 
tension  and  anxiety,  as  well  as  the 
decongestant  effect  of  nasal 
decongestant  drugs  might  modify  the 
automatic  nervous  system  enough 
during  testing  to  result  in  result  in 
studies  with  biased  conclusions.  Clinical 
data  and  a  statistical  analysis,  which 
alleged  that  smoking  has  no  discernible 
consistent  effect  on  results  obtained 
from  testing  nasal  decongestants,  were 
submitted  as  part  of  one  of  the 
comments  (Ref.  1). 

The  agency  has  reviewed  the  results 
of  these  studies.  They  showed  that  the 
e^ect  of  the  various  drugs  on  the  nasal 
flow  rate  as  well  as  the  clinical 
symptoms  of  both  hay  fever  and  acute 
coryza  on  smokers  were  frequently  quite 
different  from  those  observed  in 
nonsmokers.  The  values  sometimes 
differed  tenfold,  and  the  direction  of  the 
differences  was  unpredictable.  These 
studies  and  the  statistical  analysis 
indicate  '  .hat  it  would  be  advisable  to 
use  both  smokers  and  nonsmokers  in 
clinical  trials  for  nasal  decongestants. 

The  agency  reviewed  another  study 
on  the  response  of  over  500  subjects  to 
nasal  decongestants  (Ref.  2).  The  test 
population  included  43  percent  smokers. 
No  discernible  difference  in  nasal 
airway  resistence  or  in  subjective 
assessment  of  congestion  existed  when 
the  subjects  entered  the  study.  The 
results  of  the  study  showed  that  the 
smokers'  response  to  every  one  of  the 
topical  nasal  decongestants  tested 
tended  to  be  less  than  that  of  the 
nonsmokers;  however,  that  difference 
was  great  enough  to  be  significant  in 
only  one  group  (phenylephrine).  The 
results  of  this  study  support  the  proposal 
that  there  should  be  no  curtailment  of 
smoking  by  subjects  participating  in 
nasal  decongestant  studies.  Considering 
that  a  significant  portion  of  the  target 
population  is  made  up  of  smokers,  it 
seems  advisable  to  use  both  smokers 
and  nonsmokers  in  clinical  trials.  Based 
on  the  data  reviewed,  the  agency 
disagrees  with  the  Panel's 
recommendation  that  smokers  be 
required  to  obstain  from  smoking  24 
hours  prior  to  and  during  participation 
in  the  testing  of  nasal  decongestants.  An 
important  problem  in  studying  smokers 
who  have  abstained  from  cigarettes  for 
24  hours  is  the  introduction  of  anxiety, 
restlessness,  and  autonomic  responses, 
which  may  influence  their  nasal 
resistence.  As  an  alternative  to  the 
Panel's  recommendation,  the  agency 
concludes  that  the  results  of  testing  in 
smokers  and  nonsmokers  should  be 
tabulated  separately,  analyzed 
separately,  and  submitted  in  this  form 
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by  the  manufacturer.  This  procedure 
would  permit  analysis  of  the  data  to 
establish  if  smokers  are  indeed  di^erent 
from  nonsmokers  in  their  response  to 
nasal  decongestants. 

(Note. — In  revising  the  OTC  dnig  review 
procedures  relating  to  Category  III.  published 
in  the  Federal  Register  of  September  29, 1981 
(46  FR  47730),  the  agency  advised  that 
tentative  Hnal  and  final  monographs  will  not 
include  recomended  testing  guidelines  for 
conditions  that  industry  wishes  to  upgrade  to 
monograph  status.  Instead,  the  agency  will 
meet  with  industry  representatives  at  their 
request  to  discuss  testing  protocols.  The 
revised  procedures  also  state  the  time  in 
which  test  data  must  be  submitted  for 
consideration  in  developing  the  final 
monograph.  (See  also  part  II.  paragraph  A.2 
below — ^Testing  of  Category  U  and  Category 
III  conditions.)) 
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32.  One  comment  contended  that  the 
method  of  substantiating  the  claim 
"reduction  of  sinus  pressure"  for  nasal 
decongestants,  as  described  in  the 
Panel's  report  at  41  FR  38414  and  38415, 
was  a  pilot  approach,  not  widely  used  or 
recognized  as  a  clinical  research  tool 
applicable  to  the  documentation  of  sinus 
pressure  changes,  and  could  not  be 
properly  or  reproducibly  executed.  This 
method  involves  the  insertion  of  a  trocar 
or  needle  into  the  maxillary  sinus  under 
topical  anesthesia.  The  comment 
pointed  out  that  the  very  act  of 
repeatedly  inserting  the  trocar  or  needle 
causes  changes  in  the  sinus  pressure 
which  makes  this  method  impractical  as 
a  tool  to  substantiate  pressure  changes 
due  to  the  nasal  decongestant.  In 
addition,  the  comment  opposed  the  use 
of  this  method  on  moral  and  ethical 
grounds  because  it  involved  the  use  of 
"invasive  surgical  techniques"  in 
volunteer  subjects  to  obtain  clinical 
research  data  on  OTC  drugs  and 
therefore  would  not  receive  approval 
from  institutional  peer  review 
committees. 

The  agency  agrees  with  the  comment. 
Further,  the  agency  has  determined  that 
the  claim  "relieves  sinus  pressure"  will 
be  reclassified  from  Category  III  to 
Category  I.  (See  comment  24  above.) 
Therefore,  a  discussion  of  methods  to 
substantiate  this  claim  is  unnecessary. 

II.  The  Agency's  Tentative  Adoption  of 
the  Panel's  Report 

A.  Summary  of  Ingredient  Categories 
and  Testing  of  Category  II  and  Category 
III  Conditions 
1.  Summary  of  ingredient  categories. 


The  agency  has  reviewed  all  claimed 
active  ingredients  submitted  to  the 
Panel,  as  well  as  other  data  and 
information  available  at  this  time,  and  is 
proposing  to  reclassify  one  nasal 
decongestant  active  ingredient  from 
Category  III  to  Category  I.  For  the 
convenience  of  the  reader,  the  following 
table  is  included  as  a  summary  of  the 
categorization  of  nasal  ddffcongestant 
active  ingredients  by  the  Panel  and  the 
proposed  classification  by  the  agency. 


Masai  decongestant  acbv*  ingredients 


BeectWKOod  creosote  (oral) _ 

Bomyl  acetate  (lopcal) „..„ 

Campnor  (topical/inhalanQ 

Cedar  leaf  oil  (topical) 

1'Deso>yep*ie(tnna  (inhalanQ 

Ephedrwie  (oral) 

Ephednne  hydrocNonde  (oral) 

Ephednoe  sulfate  (oral) 

Racepfwdnrts  fiydrochtoride  (oral) 

Ephednrte  (topicaO 

Epfwdrine  ItydroctHonde  (topical) ...,. 

Ephedrine  sulfate  (topical) - 

Racepfwdrioe  hydrochtonde  (topical) 

Eucalyptol/eucalyptus  oil  (topical/inhal- 
ant). 

MemtK)l/peppennint  oil  (topical/intialant)... 

Mustard  oil  (allylisot»«ocyanate)  (topical/ 
intulartt). 

Naphazoline  fiydrochkxide  (topical) 

Oxymetazoline  fiydrochkxide  (topical) 

Ptienyteptmne  hydrochlonde  (oral) 

Ptienytephnoe  hydrochtonde  (topical) 

Ptiegylpropanolamine  bitartrale  (oral) 

Plienylpropanolamirw  hydrochlonde  (oral).. 

Ptienytpropanolamine  maleate  (oral) 

Phenylproi>anolaniine  Itydrochlonde  (topn 
call 

Propytfie«ednne  (inhalant) 

Pseudoepnedrine  nydrocMonde  (oral) 

Pseudoepfiednne  sulfate  (oral) 

Thenyfdiamine  hydroctilonde  (topical) 

Tnymol  (inhalant) 

Turpantina  oil  (tptrits  of  turpentine)  (oral) .. 

Tuipenlina  oi  (spirits  of  turpentine)  (topi- 
cal/inhalant). 

Xyfometazoline  hydrochloride  (topical) 


Panel 


Agen- 
cy 


■  To  be  addressed  in  a  future  Feoeral  Register  docu- 
ment 

2.  Testing  of  Category  II  and  Category 
III  Conditions.  The  Panel  recommended 
testing  guidelines  for  nasal  decongestant 
drug  products  (41  FR  38376  and  38437). 
The  agency  is  offering  these  guidelines 
as  the  Panel's  recomendations  without 
adopting  them  or  making  any  formal 
comment  on  them.  Interested  persons 
may  communicate  with  the  agency 
about  the  submission  of  data  and 
information  to  demonstrate  the  safety  or 
effectiveness  of  any  nasal  decongestant 
ingredient  or  condition  included  in  the 
review  by  following  the  procedures 
outlined  in  the  agency's  policy  statement 
published  in  the  Federal  Register  of 
September  29, 1981  (46  FR  47740)  and 
clarified  April  1, 1983  (48  FR  14050).  This 
policy  statement  includes  procedures  for 
the  submission  and  review  of  proposed 
protocols,  agency  meetings  with 
industry  or  other  interested  persons,  and 
agency  communications  on  submitted 
test  data  and  other  information. 
B.  Summary  of  the  Agency's  Changes 

FDA  has  considered  the  comments 


and  other  relevant  information  and 
concludes  that  it  will  tentatively  adopt 
the  nasal  decongestant  section  of  the 
Panel's  report  and  recommended 
monograph  with  the  changes  described 
in  FDA's  responses  to  the  comments 
above  and  with  other  changes  described 
in  the  summary  below.  A  summary  of 
the  changes  made  by  the  agency 
follows. 

1.  The  agency  is  amending  the 
definitions  proposed  by  the  Panel  in 

§  341.3  to  include  a  definition  of  an  "oral 
nasal  decongestant  drug"  and  a  "topical 
nasal  decongestant  drug." 

2.  The  agency  is  reclassifying  1- 
desoxyephedrine  as  a  topical  nasal 
decongestant  (administered  by  a  nasal 
inhaler)  from  Category  III  to  Category  I. 
Accordingly,  this  ingredient  is  included 
in  the  tentative  final  monograph  in 

§  341.20(b)(1).  In  additon  to  the  required 
labeling  for  all  topical  nasal 
decongestants,  specific  labeling 
requirements  for  1-desoxyephedrine  is 
being  added  in  §  341.80[c)(2)(ii),  and 
§  341.80(d)(2)  (i)  and  (viii).  (See 
comment  8  above.) 

3.  The  agency  is  deleting  the  dosage 
instructions  for  the  use  of  oxymetazoline 
hydrochloride  and  xylometazoline 
hydrochloride  in  children  under  6  years 
of  age  that  were  recommended  by  the 
Panel  in  S  341.20  (c)  and  (h)  and  moving 
these  dosage  instructions  to  professional 
labeling  in  §  341.90  (m)  and  (n).  The 
agency  concluded  that  oxymetazoline 
hydrochloride  and  xylometazoline 
hydrochloride  should  not  be  used  in 
children  under  6  years  of  age  unless 
directed  by  a  doctor.  (See  comment  28 
above.) 

4.  The  agency  is  amending  the  dosage 
instruction  for  oxymetazoline 
hydrochloride  that  was  recommended 
by  the  Panel  in  §  341.20(c)  (redesignated 
as  §  341.80(d)(2)(iv)  so  that  the  dosage 
interval  of  use  will  be  stated  in  terms  of 
"hours"  as  follows:  "Adults  and  children 
6  to  under  12  years  of  age  (with  adult 
supervision):  2  or  3  drops  or  sprays  in 
each  nostril  not  more  often  than  every 
10  to  12  hours.  Do  not  exceed  2 
applications  in  any  24-hour  period. 
Children  under  6  years  of  age:  consult  a 
doctor."  The  Panel  had  recommended  a 
topical  dos^e  of  oxymetazoline 
hydrochlor^e  of  "2  to  3  drops  or  sprays 
of  a  0.05-pe^cent  aqueous  solution  in 
each  nostril  2  times  daily  (in  the 
morning  and  evening)."  The 
recommended  dosages  for  all  of  the 
other  topical  nasal  decongestants  in  the 
Panel's  myograph  were  stated  in  terms 
of  "hoursT'  The  agency  has  evaluated 
data  on  tl^  use  of  this  drug  and 
concludes  mat  a  dosage  interval  of 
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every  10  to  12  hours  is  an  appropriate 
interval  for  this  drug  (Ref.  1). 
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5.  The  agency  is  classifying  1  percent 
phenylephrine  hydrochloride  as  a 
Category  I  topical  nasal  decongestdni. 
Because  the  data  suggest  that  the  1- 
pprcent  concentration  is'more  likely  to 
induce  rebound  congestion,  the  agency 
is  proposing  the  following  warning  in 

§  341.80(c)(v)  for  the  1-percent 
concentration  of  phenylephrine 
hydrochloride:  "Frequent  use  of  this 
product  may  cause  nasal  congestion  to 
recur  or  worsen."  (See  comment  17 
ebove.) 

6.  The  agency  is  deleting  from  the 
Panel's  recommendation  in 

§  341.20(d)(2)  the  provision  that  topical 
nasal  decongestant  drug  products 
containing  phenylephrine  hydrochloride 
when  administered  to  children  2  to 
under  6  years  of  age  should  be  used  only 
in  the  form  of  nose  drops  andjiot  in  the 
form  of  nasal  sprays.  The  doifnge 
instruction  for  phenylephrinesv 
hydrochloride  in  a  0.1?5-perceit?t 
aqueous  solution  idendiHed  in 
§  341.80(d)(2)(v)(o)(4)  in  the  tentative 
final  monograph  will  now  permit  the  use 
of  drops  or  sprays  for  children  2  to 
under  6  years  of  age.  (See  comment  19 
above.) 

7.  Phenylpropanolamine  preparations 
for  use  as  nasal  decongestants  are  not 
classified  in  this  tentative  final 
monograph.  Instead,  issues  related  to 
the  use  of  phenylpropanolamine  in  OTC 
nasal  decongestant  drug  products,  as 
well  as  in  OTC  weight  control  drug 
products,  will  be  discussed  in  detail  in  a 
separate  document  to  be  published  in 
the  Federal  Register  in  the  near  future. 

8.  The  agency  is  deleting  the 
statement  regarding  propylhexedrine 
proposed  by  the  Panel  in  §  341.20(f): 
"This  inhaler  should  retain  effectiveness 
for  a  minimum  of  2  to  3  months."  A 
modification  of  that  statement  and  a 
related  statement  are  now  included  in 
new  §  341.80(d)(2)(viii).  "Other  required 
statements."  and  are  applicable  to 
inhalers  containing  either  1- 
desoxyephedrine  or  propylhexedrine. 
The  new  statements  are:  'This  inhaler  is 
effective  for  a  minimum  of  3  months 
after  first  use,"  and  "Keep  inhaler  tightly 
closed."  The  agency  concluded  that 
these  statements  are  important  for 
consumers'  information  because  volatile 
substances  such  as  1-desoxyephedrine 
and  propylhexedrine  when  used  in  an 


inhaler  becomes  less  potent  upon 
continued  exposure  to  air. 
Manufacturers  of  these  products 
recognize  this  fact  and  include  such 
statements  on  their  product  labels  (Ref. 
1). 
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9.  The  agency  is  modifying  the  Panel's 
recommendations  in  §  341.20(g) 
(redesignated  as  §  341.80(d)(l)(ii))  by 
providing  for  a  more  flexible  dosage 
interval  and  by  reducing  the  adult  oral 
dosage  of  pseudoephedrine  preparations 
from  60  mg  every  4  hours,  not  to  exceed 
360  mg  in  24  hours,  to  60  mg  every  4  to  6 
hours  not  to  exceed  240  mg  in  24  hours. 
For  children  6  to  under  12  years  of  age, 
the  oral  dosage  has  been  reduced  from 
30  mg  every  4  hours,  not  to  exceed  180 
mg  in  24  hours,  to  30  mg  every  4  to  6 
hours,  not  to  exceed  120  mg  in  24  hours. 
For  children  2  to  under  6  years  of  age, 
the  oral  dosage  has  been  reduced  from 
15  mg  every  4  hours,  not  to  exceed  90  mg 
in  24  hours,  to  15  mg  every  4  to  6  hours, 
not  to  exceed  60  mg  in  24  hours.  (See 
comment  18  above.) 

10.  The  agency  is  adding  to  S  341.80  a 
"Statement  of  identity"  paragraph 
(designated  as  S  341.80(a))  to  conform 
with  the  format  of  other  recently 
published  advance  notices  of  proposed 
rulemaking  or  tentative  final 
monographs.  Inclusion  of  the  new 
paragraph  has  necessitated  a 
redesignation  of  S  341.80(a)  to 

§  341.80(b).  and  S  341.80(b)  to 
§  341.80(c).  The  agency  is  also 
redesignating  Subpart  D  as  Subpart  C 
and  placing  the  labeling  sections  of  the 
monograph  in  Subpart  C. 

11.  The  agency  is  combining  several 
indications  that  were  required  under 

§  341.80(a)  (redesignated  as  §  341.80(b)). 
"The  agency  believes  that  combining 
these  indications  presents  them  to  the 
consumer  in  a' clearer  and  more  concise 
manner.  Therefore,  the  indications 
recommended  by  the  Panel  in  §  341.80(a) 
(1).  (2).  and  (3)  have  been  revised, 
combined,  and  redesignated  as 
S  341.80(b)(1).  The  Panel's  recommended 
indications  in  S  341.80(a)  (5).  (6).  and  (8) 
are  also  being  combined,  revised,  and 
redesignated  as  new  §  341.80(b)(2) 
("Other  allowable  indications")  which 
provides  manufacturers  the  option  to 
use  additional  indications  in  labeling. 

12.  The  agency  is  reclassifying  the 
claim  "relieves  sinus  pressure"  from 
Category  III  to  Category  I.  Accordingly, 
the  Category  I  indications  for  nasal 
decongestants  recommended  by  the 
Panel  in  %  341.80(a)  (9)  and  (10) 
(redesignated  as  S  341.80(b)(2)  (iv)  and 
(v)]  are  being  expanded  to  include  this 


claim  in  the  tentative  fmal  monograph 
as  follows: 

"(iv)  'Helps  decongest  sinus  openings 
and  passages;  relieves  sinus  pressure."' 

"(v)  'Promotes  nasal  and/or  sinus 
drainage:  relieves  sinus  pressure.'"  (See 
comment  23  above.) 

13.  The  agency  is  deleting  the  Panel's 
recommendation  in  S  341.80(a)(ll)  that 
claims  relating  to  duration  of  effect  for 
nasal  decongestant  products  must  be 
substantiated  and  accompanied  by  a 
specific  time  period.  The  agency  points 
out  that  duration  of  effect  has  been 
included  in  the  established  dosages  and 
directions  for  these  products  by  stating 
the  frequency  of  use  (in  terms  of  hours), 
which  indirectly  tells  the  consumer  the 
duration  of  the  products'  effects. 

14.  The  agency  is  deleting  the  Panel's 
recommendation  for  topicar nasal 
decongestants  in  S  341.80(a)(12] 
regarding  statements  related  to  time  to 
onset  of  action,  such  as  fast  or  quick.  As 
with  all  OTC  drug  products,  nasal 
decongestants  are  expected  to  achieve 
their  intended  results  within  a 
reasonable  period  of  time.  However,  the 
specific  period  of  time  within  which 
nasal  decongestants  achieve  these  ' 
results  is  not  related  in  a  significant  way 
to  the  safe  and  effective  use  of  the 
products.  Therefore,  terms  such  as 
"fast"  or  "quick"  are  outside  the  scope 
of  the  OTC  drug  review.  For  other 
classes  of  products  in  the  OTC  drug 
review,  however,  statements  relating  to 
time  of  action  may  properly  fall  within 
the  list  of  terms  covered  by  the 
monograph.  (See  comment  2  above.) 

15.  The  agency  is  deleting  the  Panel's 
recommendation  in  §  341.80(a)(13) 
which  refers  to  claims  describing  a 
"cooling  sensation"  demonstrated  by 
certain  topical  nasal  decongestants.  The 
agency  has  concluded  that  it  has  no 
objection  to  the  use  of  terms  which 
describe  certain  physical  and  chemical 
qualities  of  a  drug,  as  long  as  these 
terms  do  not  imply  that  any  therapeutic 
effect  might  occur,  are  trje  and  not 
misleading,  and  are  distinctly  separated 
from  labeling  indications.  Terms 
describing  product  characteristics,  e.g., 
color,  odor,  flavor,  and  feel,  appear  in 
the  labeling  for  consumers'  information 
and  will  not  be  specifically  addressed  in 
the  monograph. 

18.  The  agency  is  revising  the 
warnings  section  proposed  by  the  Panel 
in  §  341.80(b)  (redesignated  as 
§  341.80(c))  for  clarity  by  listing  the 
warnings  according  to  ingredient  and 
dosage  form  (i.e..  oral  or  topical  nasal 
decongestants). 

17.  The  agency  is  revising  the  warning 
recommended  by  the  Panel  in 
§  341.80(b)(l)(i)  (redesignated  as 
§  341.80(c)(2)(i)(a))lo  read  as  follows: 
"Do  not  exceed  recommended  dosage 
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because  burning,  stinging,  sneezing,  or 
increase  of  nasal  dischai^e^ay  occur.' 
(See  comment  25  above.) 

18.  The  agency  is  slightly  reyising  the 
warning  recommended  by  the  Panel  in 
S  341.80(b)(l)(iii)  (redesignated  as 

§  341.80(c)(2)(i)(6))  to  read  as  follows: 
'The  use  of  this  container  by  more  than 
one  person  may  spread  infection."  (See 
comment  27  above.) 

19.  The  agency  is  deleting  the  word 
"high"  (in  reference  to  fevfr)  from  the 
warning  for  oral  nasal  decongestants 
recommended  by  the  Panel  in 

S  341.B0(b](2](ii)  (redesignated  as 
i  341.80(c)(l)(i)(6)).  Fever  can  be  defmed 
as  a  body  temperature  above  the  normal 
temperature  of  98.6  'F  (37  *C).  In  the 
same  or  different  disease  states, 
however,  fevers  may  vary  signiHcantly. 
Fever  may  be  low  grade,  moderate,  high, 
intermittent,  or  sustained.  The  particular 
characteristics  of  a  fever  depend  on  the 
disease  state,  and,  in  many  cases,  on  the 
stage  of  development  of  the  disease.  The 
word  "high"  has  been  deleted  from  the 
warning  because  the  agency  believes 
that  it  is  important  for  the  consumer  to 
recognize  the  presence  of  fever, 
regardless  of  whether  the  fever  is  high 
or  low.  Additionally,  the  Panel's 
warning  in  §  341.80(6)(2](ii) 
(redesignated  as  §  341.80(c)(l)(i)(6))  is 
being  revised  to  conform  with  the  format 
of  similar  warnings  in  the  tentative  final 
monograph. 

20.  The  agency  is  amending  the 
warning  for  oral  nasal  decongestants 
recommended  by  the  Panel  in 

§  341.80(b)(2](iii)  (redesignated  as 
S  341.80(c)(l)(i)(c)),  to  include  "difficulty 
in  urination."  'The  amended  warning  will 
read  as  follows:  "Do  not  take  this 
product  if  you  have  heart  disease,  high 
blood  pressure,  thyroid  disease, 
diabetes  or  difficulty  in  urination  due  to 
enlargement  of  the  prostate  gland  imless 
directed  by  a  doctor."  (See  comment  13 
above.)  In  addition,  the  agency  has 
concluded  that  the  warning  in  new 
§  341.80(c)(l)(i)(c]]  for  oral  nasal 
decongestants  should  also  apply  to  all 
topical  nasal  decongestants,  except 
topical  inhalants.  Accordingly,  the 
warning  is  also  being  added  to  this 
tentative  flnal  monograph  as 
S  341.80(c)(2)(iii)(6).  (See  comment  4 
above.)  (NOTE:  For  oral  and  topical 
nasal  decongestant  warnings  in  the 
monograph,  the  agency  is  proposing  to 
use  the  word  "use"  to  denote  topical 
use.  and  the  word  "take"  to  denote  oral 
use.) 

21.  The  agency  is  simplifying  the 
warning  recommended  by  the  Panel  in 
9  341.80(b)(2)(iv)  (redesignated  as 

S  341.80(c)(l)(i)(c/))  to  read  as  follows:' 
"Drug  interaction  precaution.  Do  not 
take  this  product  if  you  are  presently 


taking  a  prescription  drug  for  high  blood 
pressure  or  depression,  without  first 
consulting  your  doctor."  (See  comment 
22  above.) 

22.  The  agency  is  deleting  the  warning 
recommended  by  the  Panel  in 

S  341.80(b)(3)(i)  which  states:  "This 
inhaler  should  be  warmed  in  the  hand 
before  use  to  increase  effectiveness." 
The  agency  found  this  warning 
unnecessary  because  inhalers  are 
designed  to  release  a  safe  and  effective 
dose  of  active  drug  through  vaporization 
at  room  temperature.  (See  comment  30 
above.) 

23.  The  agency  is  moving  and  revising 
the  Panel's  recommended  warnings  in 

S  341.80(b)  (3)(ii),  (4),  (5),  first  part  of  (6). 
(7).  (8).  (9)  (10).  and  (11)  and  including 
them  as  part  of  the  directions  in  the 
appropriate  sections  in  new  S  341.80(d). 

24.  The  agency  is  moving  the  warning 
recommended  by  the  Panel  in 

S  341.80(b)(3)(iii]  and  is  including  it  as 
part  of  the  directions.  The  warning 
previously  stated:  "Children  should  not 
have  unsupervised  access  to  this 
inhaler."  The  agency  believes  that  a 
statement  of  this  should  apply  not  only 
to  inhalers,  but  also  to  any  topical  nasal 
decongestant  product  labeled  for  use  in 
children  because  of  the  possibility  of 
adverse  reactions  occurring  from  misuse 
or  overuse  of  these  products.  Therefore, 
the  phrase  "with  adult  supervision"  is 
being  added  to  the  directions  for  topical 
nasal  decongestants  which  are  labeled 
for  use  in  children. 

25.  The  agency  is  deleting  the  Panel's 
recommended  warning  in 

S  341.80(b)(3)(iv)  for  inhalant  nasal 
decongestants  which  states:  "Caution: 
Not  for  use  by  mouth."  The  agency  has 
concluded  that  the  directions  for  use  of 
inhalant  nasal  decongestants  as  stated 
in  S  342.80(d)(2)  (i)  and  (vi)  in  the 
tentative  final  monograph  clearly 
indicate  that  these  products  are  to  be 
used  intranasally  and  not  by  mouth. 
(See  comment  29  above.) 

26.  The  agency  is  revising  for  clarity 
the  warning  for  0.05  percent  naphazoline 
hydrochloride  recommended  by  the 
Panel  in  S  341.80(b)(6)  (redesignated  as 

S  341.80(c)(2)(iv))  to  read  as  follows:  "Do 
not  use  this  product  in  children  under  12 
years  of  age  because  it  may  cause 
sedation  if  swallowed."  (See  comment 
14  above.) 

•   27.  The  agency  is  adding  to  1 341.80  a 
"Directions"  paragraph  (designated  as 
§  341.80(d)),  to  conform  with  the  format 
of  other  recently  published  advance 
notices  of  proposed  rulemaking  and 
tentative  fmal  monographs.  To  simplify 
and  clarify  the  labeling,  FDA  is  also  " 
slightly  modifying  the  Panel's  directions 
for  use. 


28.  The  Panel  did  not  address  topical 
nasal  decongestants  in  a  jelly  dosage 
form,  although  these  products  are 
presently  marketed.  "The  agency  has 
concluded  that  a  nasal  jelly  should  not 
be  used  in  children  under  6  years  of  age 
and  therefore  this  restriction  is  being 
added  to  the  appropriate  "Directions" 
sections.  (See  comment  19  above.) 

29.  The  warning  concerning 
enlargement  of  the  prostate  gland  in 
§  341.80(c)(l)(i)(c)  and 

§  341.80(c)(2)(iii){6)  proposed  by  the 
agency  in  this  document  for  oral  and 
topical  nasal  decongestants  is  being 
modified  for  products  labeled  for  use 
only  in  children.  The  reference  to 
"enlargement  of  the  prostate  gland  "is 
not  needed  for  products  labeled  for  use 
only  in  children.  The  new  warning  "Do 
not  give  this  product  to  children  who 
have  heart  disease,  high  blood  pressure, 
thyroid  disease,  or  diabetes  unless 
directed  by  a  doctor."  is  being  added  to 
the  tentative  final  monograph  in 
9  341.80(c)(l)(ii)(c)  and 
§  341.80(c){2){ix)(6).  (See  comments  13 
and  21  above.)  Additionally,  all 
warnings  for  products  which  are  labeled 
for  use  only  in  children  2  to  under  12 
years  of  age  are  being  designated  in  the 
monograph  and  reworded  to  reflect  the 
administration  of  the  products  by  adults 
rather  than  self  administration. 
Warnings  for  products  which  are 
labeled  for  both  adults  and  children  are 
also  being  proposed  in  the  tentative 
final  monograph. 

30.  In  an  effort  to  simplify  OTC  drug 
labeling,  the  ^ency  proposed  in  a 
number  of  tentative  final  monographs  to 
substitute  the  word  "doctor"  for 
"physician"  in  OTC  drug  monographs  on 
the  basis  that  the  word  "doctor"  is  more 
commonly  used  and  better  understood 
by  consumers.  Based  on  comments 
received  to  these  proposals,  the  agency 
has  determined  that  final  monographs 
and  any  applicable  OTC  drug 
regulations  will  give  manufacturers  the 
option  of  using  either  the  word 
"physician"  or  the  word  "doctor."  This 
terttative  final  monograph  proposes  that 
option. 

The  agency  proposes  to  revoke  the 
existing  warning  and  caution  statements 
in  §  369.20  for  "nasal  preparations;  oil 
base."  "nasal  preparations  in  plastic 
spray  containers."  "nasal  preparations; 
vasoconstrictors."  and  "phenylephrine 
hydrochloride  preparations,  oral"  at  the 
time  that  this  monograph  becomes 
effective. 

The  agency  has  examined  the 
economic  consequences  of  this  proposed 
rulemaking  in  conjunction  with  other 
rules  resulting  from  the  OTC  drug 
review.  In  a  notice  published  in  the 
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Federal  Register  of  February  8. 1983  (48 
FR  5806).  the  agency  announced  the 
availability  of  an  assessment  of  these 
economic  impacts.  The  assessment 
determined  that  the  combined  impacts 
of  all  the  rules  resulting  from  the  OTC 
drug  review  do  not  constitute  a  major 
rule  according  to  the  criteria  established 
by  Executive  Order  12291.  The  agency 
therefore  concludes  that  not  one  of  these 
rules,  including  this  proposed  rule  for 
OTC  nasal  decongestant  drug  products, 
is  a  major  rule. 

The  econorric  assessment  also 
concluded  th  v.  i.'.e  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act, 
Pub.  L.  96-3.54.  That  assessment 
included  a  discretionary  Regulatory 
Flexibility  Analysis  in  the  event  that  an 
individual  rule  might  impose  an  unusual 
or  disproportionate  impact  on  small 
entities.  However,  this  particular 
rulemaking  for  OTC  nasal  decongestant 
drug  products  is  not  expected  to  pose 
such  an  impact  on  small  businesses. 
Therefore,  the  agency  certifies  that  this 
proposed  rule,  if  implemented,  will  not 
have  a  significant  economic  impact  on  a 
Siibslantial  number  of  small  entities. 

The  agency  invites  public  comment 
regarding  any  substantial  or  significant 
economic  impact  that  this  rulemaking 
would  have  on  OTC  nasal  decongestant 
dn.ig  products.  Types  of  impact  may 
include,  but  are  limited  to,  costs 
associated  with  product  testing, 
relabeling,  repackaging,  or 
reformulating.  Comments  regarding  the 
impact  of  this  rulemaking  on  OTC  nasal 
decongestant  drug  p.'-oducts  should  be 
accompanied  by  appropriate 
documentation.  Because  the  agency  has 
nut  previously  invited  specific  comment 
on  the  economic  impact  of  the  OTC  drug 
review  ur.  nasal  decongestant  drug 
products,  a  period  of  120  days  from  the 
date  of  publication  of  this  proposed 
rulemaking  in  the  Federal  Register  will 
be  provided  for  comments  on  this 
subject  to  be  developed  and  submitted. 
The  agency  will  evaluate  any  comments 
and  supporting  data  that  are  received 
and  will  reassess  the  economic  impact 
of  this  rulemaking  in  the  preamble  to  the 
final  rule. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  proposal  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement 
therefore  will  not  be  prepared.  The 
agency's  finding  of  no  significant  impact, 
and  the  evidence  supporting  this  finding, 
is  contained  in  an  environmental 


assessment  (under  21  CFR  25.31. 
proposed  in  the  Federal  Register  of 
December  11, 1979:  44  FR  71741).  which 
may  be  seen  in  the  Dockets 
Management  Branch.  Food  and  Drug 
Administration. 

List  of  Subjects  in  21  CFR  Part  341 

OTC  drugs:  Anticholinergics: 
Expectorants:  Bronchodilators; 
Antitussives:  Nasal  decongestants. 

On  July  9. 1982  at  47  FR  40002.  FDA 
proposed  to  amend  21  CFR  Subchapter  B 
by  adding  a  new  Part  341.  Proposed  Part 
341,  as  amended  on  October  26.  1982  (47 
FR  47520)  and  October  19. 1983  (48  FR 
48576).  would  be  further  amended  as 
follows: 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  201(p). 
502.  505,  701,  52  Stat.  10 11-1042  as 
amended,  1050-1053  as  amended.  1055- 
1056  as  amended  by  70  Stat.  919  and  72 
Stat.  948  (21  U.S.C.  321  (p),  353.  371)).  and 
the  Administrative  Procedure  Act  (sees. 
4.  5.  and  10.  60  Stat.  238  and  243  as 
amended  (5  U.S.C.  553.  554,  702.  703. 
704)),  and  under  21  CFR  5  11  it  is 
proposed  to  make  the  following 
amendments: 

PART  341— (AMENDED] 

1.  In  proposed  Subpart  A.  §  341.3  is 
amended  by  adding  new  paragraphs  (h) 
and  (i)  to  read  as  follows: 

§  34U    Definition*. 

•         •         •         «         * 

(h)  Oral  nasal  decongestant  drug.  A 
drug  which  is  taken  by  mouth  and  acts 
systemically  to  reduce  nasal  congestion 
caused  by  acute  or  chronic  rhinitis. 

(i)  Topical  nasal  decongestant  drug.  A 
drug  which  when  applied  topically 
inside  the  nose,  in  the  form  of  drops, 
jellies,  or  sprays,  or  when  inhaled 
intranasally  reduces  nas-il  congestion 
caused  by  acute  or  chronic  rl.initis 

2.  In  Subpart  B,  new  S  341.20  is  added, 
to  read  as  follows: 

§  341.20    Nas3t  decongestant  active 
ingredients. 

The  active  ingredients  of  the  product 
consist  of  any  of  the  following  when 
used  within  the  dosage  limits  and  in  the 
dosage  forms  established  for  each 
ingredient  in  §  341.80(d): 

(a)  Oral  nasal  decongestants.  (1) 
Phenylephrine  hydrochloride. 

(2)  Pseudoephedrine  hydrochloride. 

(3)  Pseudoephedrine  sulfate. 

(b)  Topical  nasal  decongestants,  (1)  1- 
Desoxyephedrine. 

(2)  Ephedrine. 

(3)  Ephedrine  hydrochloride. 

(4)  Ephedrine  sulfate. 

(5)  Racephedrine  hydrochloride. 

(6)  Naphazoline  hydrochloride. 


(7)  Oxymetazoline  hydrochloride. 

(8)  Phenylephrine  hydrochloride. 

(9)  Propylhexedrine. 

(10)  Xylometazoline  hydrochloride. 

3.  In  proposed  Subpart  C,  new  §  341.80 
is  added  and  S  341.90  is  amended  by 
adding.new  paragraphs  (m)  and  (n)  to 
read  as  follows: 

§  34 1 .  80    Labeling  of  nasal  decongestant 
drug  products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any.  and  identifies 
the  product  as  a  "nasal  decongestant." 

(b)  Indications.  (1)  The  labeling  of  the 
product  contains  a  statement  of  the 
indications  under  the  heading 
"Indications"  that  is  limited  to  the 
following  phrase:  "For  the  temporary 
relief  of  nasal  congestion  due  to  the 
common  cold  (cold),  hay  fever"  (which 
may  be  followed  by  any  of  the 
following:  "(allergic  rhinitis)."  "or  other 
upper  respiratory  allergies,"  or  "or  other 
upper  respiratory  allergies  (allergic 
rhinitis.")  "or  associated  with  sinusitus." 

(2)  Other  allowable  indications.  In 
addition  to  the  required  information 
identified  in  paragraph  (b)(1)  of  this 
section,  the  labeling  of  the  product  may 
contain  any  of  the  following  statements 
provided  such  statements  are  neither 
placed  in  direct  conjunction  with 
information  required  to  appear  in  the 
labeling  nor  occupy  labeling  space  with 
greater  prominence  or  conspicousness 
than  the  required  information. 

(i)  "For  the  temporary  relief  of  (select 
one  of  the  following:  "stuffy  nose." 
"stopped  up  nose,"  "nasal  stuffiness,"  or 
"clogged  up  nose.") 

(ii)  [Selected  one  of  the  following: 
"Reduces  swelling  of,"  "Decongesls,"  or 
"Helps  clear")  "nasal  passages:  shrinks 
swollen  membranes." 

(iii)  'Temporarily  restores  freer 
breathing  through  Lhe  nose." 

(iv)  "Helps  decongest  sinus  openings 
and  passages:  relieves  sinus  pressure." 

(v)  "Promotes  nasal  and/or  sinus 
drainage:  relieves  sinus  pressure." 

(c)  IVarnings.  The  labeling  of  the 
product  contains  the  following  warnings 
under  the  heading  "Warnings": 

(1)  Oral  nasal  decongestants — (i)  For 
products  containing  phenylephrine 
hydrochloride,  pseudoephedrine 
hydrochloride,  or  pseudoephedrine 
sulfate  identified  in  §  341.20(a)  (1).  (2). 
and  (3)  when  labeled  for  adults,  [a]  "Do 
not  exceed  recommended  dosage 
because  at  higher  doses  nervousness, 
dizziness,  or  sleeplessness  may  occur." 

[b]  "Do  not  take  this  product  for  more 
than  7  days.  If  symptoms  do  not  improve 
or  are  accompaincd  by  fever,  consult  a 
doctor." 


[c]  "Do  not  take  this  product  if  you 
have  heart  disease,  high  blood  pressure, 
thyroid  disease,  diabetes,  or  difficulty  in 
urination  due  to  enlargement  of  the 
prostate  gland  unless  directed  by  a 
doctor." 

[d]  "Drug  Interaction  Precaution.  Do 
not  take  this  product  if  you  are  presently 
taking  a  prescription  drug  for  high  blood 
pressure  or  depression,  without  first 
consulting  your  doctor." 

(ii)  Far  products  containing 
phenylephrine  hydrochloride, 
pseudoephedrine  hydrochloride,  or 
pseudoephedrine  sulfate  identified  in 
$  341.20(0)  (1).  (2).  and  (3}  when  labeled 
for  children  under  12  years  of  age.  [a] 
"Do  not  exceed  recommended  dosage 
because  at  higher  doses  nervousness, 
dizziness,  or  sleeplessness  may  occur." 

[b]  "Do  not  give  this  product  to 
children  for  more  than  7  days.  If 
symptoms  do  not  improve  or  are 
accompained  by  fever,  consult  a 
doctor." 

[c]  "Do  not  give  this  product  to 
children  who  have  heart  di.  ease,  high 
Mood  pressure,  thyroid  disease,  or 
liicibetes,  unless  directed  by  a  doctor." 

[d]  "Drug  Interaction  Precaution.  Do 
not  give  this  product  to  a  child  who  is 
taking  a  prescription  drug  for  high  blood 
pressure  or  depression,  without  first 
consulting  the  child's  doctor." 

(iii)  For  oral  nasal  decongestant 
prodincts  labeled  for  both  adults  and 
children  under  12  years  of  age.  The 
labeling  of  the  product  contains  the 
warnings  identified  in  paragraph  (r)(l)(i| 
of  this  section. 

(2)  Topical  nasal  deco.nyestunts — [i] 
For  products  containing  any  topical 
nasal  decongestant  identified  in 
§  341.20(b)  when  labeled  for  adults,  [a] 
"Do  not  exceed  recommended  dosage 
because  burning,  stinging,  sneezing,  or 
increase  of  nasal  discharge  may  occur." 

{b)  'The  use  of  this  container  by  more 
than  one  person  may  spread  infection." 

(ii)  For  products  containing  1- 
desoxyephedrine  identified  in 
^  341.20(b)(1)  when  used  in  an  inhalant 
dosage  form  and  when  labeled  for 
adults.  "Do  not  use  this  product  for  more 
than  7  days.  If  symptoms  persist,  consult 
a  doctor." 

(iii)  For  products  containing 
ephedrine.  ephedrine  hydrochloride, 
ephedrine  sulfate,  racephedrine 
hydrochloride,  naphazoliae 
hydrochloride,  oxymetazoline 
hydrochloride,  phenylephrine 
hydrochloride,  or  xylometazoline 
hydrochloride  identified  in  §  341.20(b) 
(21,  (3),  (4).  (5),  (6).  (7),  (8).  and  (10)  when 
used  as  nasal  sprays,  drops,  or  jellies 
and  when  labeled  for  adults,  [a)  "Do  not 
use  this  product  for  more  than  3  days.  If 
symptoms  persist,  consult  a  doctor." 


[b]  "Do  not  use  4his  product  if  you 
have  heart  disease,  high  blood  pressure, 
thyroid  disease,  diabetes,  oi  difficulty  in 
urination  due  to  enlargement  of  the 
prostate  gland  unless  directed  by  a 
doctor." 

(iv)  For  products  containing 
naphazoline  hydrochloride  identified  in 
§  341.20(b)(6)  at  a  concentration  of  0.05 
percent.  "Do  not  use  this  product  in 
children  under  12  years  of  age  because  it 
may  cause  sedation  if  swallowed." 

(v)  For  products  containing 
phenylephrine  hydrochloride  identified 
in  §  341.20(b)(8)  at  a  concentration  of  1 
percent.  "Frequent  use  of  this  product 
may  cause  nasal  congestion  to  recur  or 
worsen." 

(vi)  For  products  containing 
propylhexedrine  identified  in 
§  341.20(b)(9)  when  used  in  an  inhalant 
dosage  form  and  when  labeled  for 
adults.  "Do  not  use  this  product  for  more 
than  3  days.  If  symptoms  persist,  consult 
a  doctor." 

(vii)  For  products  containing  any 
topical  nasal  decongestant  identified  in 
§  341.20(b)  when  labeled  for  children 
under  12  years  of  age.  The  labeling  of 
the  product  contains  the  warnings 
identified  in  paragraph  (c)(2)(i)  of  this 
section. 

(viii)  For  products  containing  1- 
desoxyephednne  identified  in 
§  341.20(h)(1)  when  used  in  an  inhalant 
dosage  form  and  when  labeled  for 
children  under  12  years  of  age.  "Do  not 
use  this  product  for  more  than  7  days.  If 
symptoms  persist,  consult  a  doctor." 

(ix)  For  products  containing 
ephedrine,  ephedrine  hydrochloride, 
ephedrine  sulfate,  racephedrine 
hydrochloride,  naphazoline 
hydrochloride,  oxymetazoline 
hydrochloride,  phenylephrine 
hydrochloride,  or  xylometazoline 
hydrochloride  identified  in  §  341.20(b) 
(2),  (3).  (4),  (5).  16).  (7).  (6),  and  (10)  when 
used  as  nasal  sprays,  drops,  or  jellies, 
and  when  labeled  for  children  under  12 
years  of  age.  [a]  "Do  not  use  this 
pibduct  for  more  than  3  days.  If 
symptoms  persist,  consult  a  doctor." 

[b]  "Do  not  use  this  product  in 
children  who  have  heart  disease,  high 
blood  pressure,  thyroid  disease,  or 
diabetes  unless  directed  by  a  doctor." 

(x)  For  products  containing 
propylhexedrine  identified  in 
§  34i.20(b)(9)  when  used  in  an  inhalant 
dosage  form  and  when  labeled  for 
children  under  12  years  of  age.  "Do  not 
use  this  product  for  more  than  3  days.  If 
symptoms  persist,  consult  a  doctor." 

(xi)  For  topical  nasal  decongestant 
products  labeled  for  both  adults  and  for 
children  under  12  years  of  age.  The 
labeling  of  the  product  contains  the 
applicable  warnings  identified  in 


paragraphs  (c)(2)(i),  (ii),  (iii),  and  (vi)  of 
this  section. 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
information  under  the  heading 
"Directions": 

(1)  Oral  nasal  decongestants — (i)  For 
products  containing  phenylephrine 
hydrochloride  identified  in 

§  341.20(a)(1).  Adults:  10  milligrams 
every  4  hours  not  tp^xceed  60 
milligrams  in  24  hours.  Children  6  to 
under  12  years  of  age:  5  milligrams  every 
4  hours  not  to  exceed  30  milligram  in  24 
hours.  Children  2  to  under  6  years  of 
age:  2.5  milligrams  every  4  hours  not  to 
exceed  15  milligrams  in  24  hours. 
Children  under  2  years  of  age:  consult  a 
doctor. 

(ii)  For  products  containing 
pseudoephedrine  hydrochloride  or 
pseudoephedrine  sulfate  identified  in 
§  341.20(a)  (2)  and  (3).  Adults:  60 
milligrams  every  4  to  6  hours  not  to 
exceed  240  milligrams  in  24  hours. 
Children  6  to  under  12  years  of  age:  30 
milligrams  every  4  to  6  hours  not  to 
exceed  120  milligrams  in  24  hours. 
Children  2  to  under  6  years  of  age:  15 
milligrams  every  4  to  6  hours  not  to 
exceed  60  milligrams  in  24  hours. 
Children  under  2  years  of  age:  consult  a 
doctor. 

(2)  Topical  nasal  decongestants — (i) 
For  products  containing  1- 
desoxyephedrine  identified  in 

§  341.20(b)(1)  when  used  in  an  inhalant 
dosage  form.  The  product  delivers  in 
each  800  milHliters  of  air  0.04  to  0.150 
milligrams  of  1-desoxyephedrine. 
Adults:  2  inhalations  in  each  nostril  not 
more  often  than  every  2  hours.  Children  ^ 
6  to  under  12  yearas  of  age  (with  adult 
supervision):  1  inhalation  in  each  nostril 
not  more  often  than  every  2  hours. 
Children  under  6  years  of  age:  consult  a 
doctor. 

(ii)  For  products  containing  ephedrine, 
ephedrine  hydrochloride,  ephedrine 
sulfate,  or  racephedrine  hydrochloride 
identified  in  §  341.20(b)  (2),  (3).  (4).  and 
(5) — [a)  Nasal  drops  or  sprays — For  a 
0.5-percent  aqueous  solution.  Adults;  2 
or  3  drops  or  sprays  in  each  nostril  not 
more  often  than  every  4  hours.  Children 
6  to  under  12  years  of  age  (with  adult 
super\'i8ion):  1  or  2  drops  or  sprays  in 
each  nostril  not  more  often  than  everj'  4 
hours.  Children  under  6  years  of  age: 
consult  a  doctor. 

[b]  Nasal  jelly — For  a  0.5-percent 
water-based  jelly.  Adults  and  children  6 
to  under  12  years  of  age  (with  adult 
supervision):  place  a  small  amount  in 
each  nostril  and  inhale  well  back  into 
the  nasal  passages  not  more  often  than 
every  4  hours.  Children  under  6  years  of 
age:  consult'a  doctor. 
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(iii)  For  products  containing 
naphazoline  hydrochloride  identified  in 
§341.20(b)(6}—{a]  Nasal  drops  or 
sprays— {1]  For  a  0.05-percent  aqueous 
solution.  Adults:  1  or  2  drops  or  sprays 
in  each  nostril  not  more  often  than  every 
6  hours.  Do  not  give  to  children  under  12 
years  of  age  unless  directed  by  a  doctor. 

[2]  For  a  0.025-percent  aqueous 
solution.  Children  6  to  under  12  years  of 
age  (with  adult  supervision):  1  or  2  drops 
or  sprays  in  each  nostril  not  more  often 
than  every  6  hours.  Children  under  8 
years  of  age:  consult  a  doctor. 

[b]  Nasal  jelly — [1]  For  a  0.05  percent 
water-based  jelly.  Adults:  place  a  small 
amount  in  each  nostril  and  inhale  well 
back  into  the  nasal  passages  not  more 
often  than  every  6  hours.  Do  not  give  to 
children  under  12  years  of  age  unless 
directed  by  a  doctor. 

(2)  For  a  0.025-percer.t  water-based 
jelly.  Children  6  to  under  12  years  of  age 
(with  adult  supervision):  place  a  small 
amount  in  each  nostril  and  inhale  well 
back  into  the  nasal  passages  not  more 
often  than  every  6  hours.  Children  under 
6  years  of  age:  consult  a  doctor. 

(iv)  For  products  containing 
oxymetazoline  hydrochloride  identified 
in  §341.20ib)(7)—{a)  Nasal  drops  or 
sprays — For  a  0.05-percent  aqueous 
solution.  Adults  and  children  6  to  under 
12  years  of  age  (with  adult  supervision): 
2  or  3  drops  or  sprays  in  each  nostril  not 
more  often  than  every  10  to  12  hours.  Do 
not  exceed  2  applications  in  any  24-hour 
period.  Children  under  6  years  of  age: 
consult  a  doctor. 

[b]  Nusal  jelly — For  a  0.05-percent 
water-based  jelly.  Adults  and  children  6 
to  under  12  years  of  age  (with  adult 
supervision):  place  a  small  amoun*  in 
each  nostril  and  inhale  well  back  into 
the  nasal  passages  not  more  often  than 
every  10  to  12  hours.  Do  not  exceed  2 , 
applications  in  any  24-hour  period. 
Children  under  6  years  of  age:  consult  a 
doctor. 

[v]  For  products  containing 
phenylephrine  hydrochloride  identified 
in  §  341.20(b)(8)— {a)  Nasal  drops  or 
sprays — (1]  For  a  1-percent  aqueous 
solution.  Adults:  2  or  3  drops  or  sprays 
in  each  nostril  not  more  often  than  every 
4  hours.  Do  not  give  to  children  under  12 
years  of  age  unless  directed  by  a  doctor. 

[2]  For  a  0.5-percent  aqueous  solution. 
Adults:  2  or  3  drops  or  sprays  in  each 
nostril  not  more  often  than  every  4 
hours.  Do  not  give  to  children  under  12 
years  of  age  unless  directed  by  a  doctor. 

(J)  For  a  0.25-percent  aqueous 
solution.  Adults  and  children  6  to  under 
12  years  of  age  (with  adult  supervision): 
2  or  3  drops  or  sprays  in  each  nostril  not 
more  often  than  every  4  hours.  Children 
under  6  years  of  age:  consult  a  doctor. 


{4)  For  a  0.125-percent  aqueous 
solution.  Children  2  to  under  6  years  of 
age  (with  adult  supervision):  2  or  3  drops 
or  sprays  in  each  nostril  not  more  often 
than  every  4  hours.  Children  under  2 
years  of  age:  consult  a  doctor. 

[b]  Nasal  jelly — [1]  For  a  1-percent 
water-based  jelly.  Adults:  place  a  small 
amount  in  each  nostril  and  inhale  well 
back  into  the  nasal  passages  not  more 
often  than  every  4  hours.  Do  not  give  to 
children  under  12  years  of  age  unless 
directed  by  a  doctor. 

[2]  For  a  0.5-percent  water-based  jelly. 
Adults:  place  a  small  amount  in  each 
nostril  and  inhale  well  back  into  the 
nasal  passages  not  more  often  than 
every  4  hours.  Do  not  give  to  children 
under  12  years  of  age  unless  directed  by 
a  doctor. 

(J)  For  a  0.25-percent  water-based 
jelly.  Adults  and  children  6  to  under  12 
^ears  of  age  (with  adult  supervision): 
place  a  small  amount  in  each  nostril  and 
inhale  well  back  into  the  nasal  passages 
not  more  often  than  every  4  hours. 
Children  under  6  years  of  age:  consult  a 
doctor. 

(vi)  For  products  containing 
propylhexedrine  identified  in 
§  341.20(b)(9)  when  used  in  an  inhalant 
dosage  form.  The  product  delivers  in 
each  800  milliliters  of  air  0.04  to  0.50 
milligrams  of  propylhexedrine.  Adults 
and  children  8  to  under  12  years  of  age 
(with  adult  supervision):  2  inhalations  in 
eAch  nostril  not  more  often  than  every  2 
hours.  Children  under  8  years  of  age: 
consult  a  doctor. 

(vii)  For  products  containing 
.\ylometazoline  hydrochloride  identified 
in  §  341.20(b(10)—{a)  Nasal  drops  or 
sprays — [1]  For  a  0.1-percent  aqueous 
sdlution.  Adults:  2  or  3  drops  or  sprays 
in  each  nostril  not  more  often  than  evey 
8  to  10  hours.  Do  not  give  to  children 
under  12  years  of  age  unless  directed  by 
a  doctor. 

[2]  For  a  0.05-percent  aqueous 
solution.  Children  6  to  under  12  years  of 
age  (with  adult  supervision):  2  or  3  drops 
or  sprays  in  each  nostril  not  more  often 
than  evey  8  to  10  hours.  Children  under 
6  years  of  age:  consult  a  doctor. 

[b]  Nasal  jelly — (7)  For  a  0.1-percent 
water-based  jelly.  Adults:  placed  a 
small  amount  in  each  nostril  and  inhale 
well  back  into  the  nasal  passages  not 
more  often  than  every  8  to  10  hours.  Do 
not  give  to  children  under  12  years  of 
age  unless  directed  by  a  doctor. 

[2]  For  a  0.05-percent  water-based 
jelly.  Children  6  to  under  12  years  of  age 
(with  adult  supervision):  place  a  small 
amount  in  each  nostril  and  inhale  well 
back  into  the  nasal  passages  not  more 
oftem  than  evey  8  to  10  hours.  Children 
under  6  years  of  age:  consult  a  doctor. 


(viii)  Other  required  statements — For 
products  containing  1-desoxyephedrine 
or  propylhexedrine  identified  in 
§  341.20(b)(1)  or  (9)  when  used  in  an 
inhalamt  dosage  form. 

(a)  'This  inhaler  is  effective  for  a 
minimum  of  3  months  after  first  use." 

[b]  "Keep  inhaler  tightly  closed." 
(e)  The  word  "physician"  may  be 

substituted  for  the  word  "doctor"  in  any 
of  the  labeling  statements  above. 

$341.90    ProfMskMMl  labeling. 
•        *        •        •        • 

(m)  For  products  containing 
oxymetazoline  hydrochloride  identified 
in  §  341.20(b)(7).  Children  2  to  under  8     ■ 
years  of  age:  2  or  3  drops  of  sprays  in 
each  nostril  of  a  0.025-percent  aqueous 
solution  not  more  often  than  every  10  to 
12  hours.  Do  not  exceed  2  applications 
in  any  24-hour  period. 

(n)  For  products  containing 
xvlometazoline  hydrochloride  identified 
in  §  341.20(b)(10).  Children  2  to  under  6 
years  of  age:  2  or  3  drops  or  sprays  in 
each  nostril  of  a  0.05-percent  aqueous 
solution  not  more  often  than  every  8  to 
10  hours. 

Interested  persons,  may,  or  or  before 
May  15, 1985,  submit  to  the  Docket 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  Rm.  4-62.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
written  comments,  objections,  or 
requests  for  oral  hearing  before  the 
Commissioner  on  the  proposed 
regulation.  A  request  for  an  oral  hearing 
must  specify  points  to  be  covered  and 
time  requested.  The  agency  has 
provided  this  120  day  period  (instead  of 
the  normal  60  days)  because  of  the 
number  of  OTC  drug  review  documents 
being  published  concurrently.  Written 
comments  on  the  agency's  economic 
impact  determination  may  be  submitted 
on  or  before  May  15, 1985.  Three  copies 
of  all  comments,  objections,  and 
requests  are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments,  objections,  and  requests  are 
to  be  identified  with  the  docket  number 
found  in  brackets  in  the  hearing  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Comments,  objections,  and  requests 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday.  Any  scheduled  oral  hearing  will 
be  announced  in  the  Federal  Register. 

Interested  persons,  on  or  before 
January  15, 1986,  may  also  submit  in 
writing  new  data  demonstrating  the 
safety  and  effectiveness  of  those 
conditions  not  classified  in  Category  I. 
Written  comments  on  the  new  data  may 
be  submitted  on  or  before  March  17, 
1986.  These  dates  are  consistent  with 
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the  time  periods  specified  in  the 
agency's  final  rule  revising  the 
procedural  regulations  for  reviewing  and 
classifying  OTC  drugs,  published  in  the 
Federal  Register  of  September  29. 1981 
(46  FR  47730).  Three  copies  of  all  data 
and  comments  on  the  data  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy,  and  all  data  and 
comments  are  to  be  identified  wfith  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  Data  and 


comments  should  be  addresed  to  the 
Duckets  Management  Branch  (HFA-305) 
(address  above):  Received  data  and 
comments  may  also  be  seen  in  the 
above  office  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

In  establishing  a  final  monograph,  the 
agency  will  ordinarily  consider  only 
data  submitted  prior  to  the  closing  of  the 
administrative  record  on  March  17, 1986. 
Data  submitted  after  the  closing  of  the 
administrative  record  will  be  reviewed 


by  the  agency  only  after  a  final 
monograph  is  published  in  the  Federal 
Register  unless  the  Commissioner  finds 
good  cause  has  been  shown  that 
warrants  earlier  consideration. 

Dated:  December  31,  1984. 
Frank  E.  Young. 

Corr:,i!!ssioner  of  Food  and  Drugs. 
Margaret  M.  Heckler, 
Secretary  of  Health  and  Human  Sen'ices. 
(FR  Doc.  85-«81  Filed  1-14-85:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  357 

(0ock«tNo.81N-00S0)  ' 

Poison  Treatment  Drug  Products  for 
OveT'ttw-Counter  Human  Use; 
Tentative  Final  Monograph 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Food  and  Drug 
Administration  (FD.A)  is  issuing  a  notice 
of  proposed  rulemaking  in  the  form  of  a 
tentative  final  monograph  that  would 
establish  conditions  under  which  over- 
the-counter  (OTC)  poison  treatment 
drug  products  are  generally  recognized 
as  safe  and  effective  and  not 
misbranded.  FDA  is  issuing  this  notice 
of  proposed  rulemaking  after 
considering  the  reports  and 
recommendations  of  the  Advisory 
Review  Panel  on  OTC  Laxative, 
Antidiarrheal.  Emetic,  and  Antiemetic 
Drug  Products  and  the  Advisory  Review 
Panel  on  OTC  Miscellaneous  Internal 
Drug  Products,  public  comments  to  the 
advance  notices  of  proposed  rulemaking 
on  OTC  emetic  drug  products  and  OTC 
drug  products  for  the  treatment  of  acute 
toxic  ingestion  that  were  based  on  the 
respective  Panels'  recommendations, 
and  public  comments  on  the  agency's 
proposed  regulation  on  OTC  emetic  drug 
products,  which  was  issued  in  the  form 
of  a  tentative  final  monograph.  This 
proposal  is  part  of  the  ongoing  review  of 
OTC  drug  products  conducted  by  FDA. 
DATES:  Written  comments,  objections,  or 
requests  for  oral  hearing  on  the 
proposed  regulation  before  the 
Commissioner  of  Food  and  Drugs  by 
May  15, 1985.  Written  comments  on  the 
agency's  economic  impact  determination 
by  May  15. 1985. 

AOORESS:  Written  comments,  objections, 
new  data,  or  requests  for  oral  hearing  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
4-62.  .5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  E.  Gilbertson.  Center  for  Drugs 
■'and  Biologies  (MFN-210),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301^*43-4960. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  21. 1975  (40 
FR  12902)  FDA  published,  under 
5  330.10(a)(6)  (21  CFR  330.10(a)(6)).  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC 
laxative,  antidiarrheal,  emetic. and 
antiemetic  drug  products,  together  with 
the  recommendations  of  the  Advisory 


Review  Panel  on  OTC  Laxative, 
Antidiarrheal,  Emetic,  and  Antiemetic 
Drug  Products,  which  was  the  advisory 
review  panel  responsible  for  evaluating 
data  on  the  active  ingredients  in  these 
drug  classes.  Interested  persons  were 
invited  to  submit  comments  by  June  19. 
1975.  Reply  comments  in  response  to 
comments  filed-in  the  initial  comment 
period  could  be  submitted  by  July  19, 
1975. 

In  the  Federal  Register  of  September 
5. 1978  (43  FR  39544),  the  agency 
published  a  proposed  rule,  in  the  form  of 
a  tentative  final  monograph,  for  OTC 
emetic  drug  products.  Interested  persons 
were  invited  to  file  by  October  5. 1978 
written  comments,  objections,  or 
requests  for  oral  hearing  before  the 
Commissioner  of  Food  and  Drugs  on  the 
proposed  regulation. 

In  response  to  the  emetic  tentative 
final  monograph  16  poison  control 
centers.  18  hospitals.  8  medical  schocis, 
6  state  health  departments,  5  state 
pharmaceutical  associations,  1  trade 
association,  and  6  individuals  submitted 
comments. 

In  a  notice  published  in  the  Federal 
Register  of  March  21. 1980  (45  FR  18398), 
the  agency  advised  that  it  had 
reopended  the  administrative  record  for 
OTC  emetic  drug  products  to  allow  for 
consideration  of  data  and  information 
that  had  been  filed  in  the  Dockets 
Management  Branch  after  the  date  the 
administrative  record  previously  had ' 
officially  closed.  The  agency  concluded 
that  any  new  data  and  information  fi!t;d 
prior  to  March  21. 1980  should  be 
available  to  the  agency  in  developing  a 
proposed  regulation  in  the  form  of  a 
tentative  final  monograph. 

In  the  Federal  Register  of  January  5. 
1982  (47  FR  444.),  FDA  published,  under 
i  330.10(a)(6)  (21  CFR  330.10(a)(6)),  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC  drug 
products  for  the  treatment  of  acute  toxic 
ingestion,  together  with  the 
recommendations  of  the  Advisory     * 
Review  Panel  on  OTC  Miscellaneous 
Internal  Drug  Products,  which  was  the 
advisory  review  panel  responsible  for 
evaluating  data  on  active  ingredients  in 
this  drug  class.  Interested  persons  were 
invited  to  submit  comments  by  April  5, 
1982.  Reply  comments  in  response  to 
comments  filed  in  the  initial  comment 
period  could  be  submitted  by  May  5. 
1982.  In  response  to  this  advance  notice 
of  proposed  rulemaking,  3  poison  control 
centers  and  3  pharmaceutical  companies 
submitted  comments. 

In  accordance  with  S  303.10(a)(10),  the 
data  and  information  considered  by  the 
Panels  and  the  agency  are  on  public 
display  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 


Administration  (address  above)  after 
deletion  of  a  small  amount  of  trade 
secret  information.  Copies  of  the 
comments  received  are  also  on  public 
display  in  the  Dockets  Management 
Branch. 

There  is  considerable  overlap 
between  in  the  rulemaking  on  OTC 
emetic  drug  products  and  the 
rulemaking  on  OTC  drug  products  for 
the  treatment  of  acute  toxic  ingestion. 
The  intent  of  both  rulemakings  is  to 
identify  those  ingredients  that  are 
generally  recognized  as  safe  and 
effective  in  the  treatment  of  poisonings. 
Ipecac  syrup,  the  one  ingredient 
included  in  the  rulemaking  on  emetic 
drug  products,  was  also  included  in  the 
rulemaking  on  OTC  drug  products  for 
the  treatment  of  acute  toxic  ingestion. 
Because  of  the  overlap  between  the  two 
rulemakings  and  because  of  the  large 
number  of  comments  submitted  to  the 
emetic  tentative  final  monograph,  the 
agency  has  decided  to  combine  the  two 
rulemakings  and  to  publish  a  single 
tentative  final  monograph  (proposed 
rule)  to  establish  Subpart  A  of  Part  357 
entitled  "Poison  Treatment  Drug 
Products."  Part  337,  previously 
designated  for  Emetic  Drug  Products  for 
Over-The-Counter  Human  Use.  will  be 
reserved. 

In  this  tentative  fmal  monograph 
(proposed  rule)  to  establish  Subpart  A-of 
Part  357  (21  CFR  Part  357,  Subpart  A), 
FDA  states  for  the  first  time  its  position 
on  the  establishment  of  monograph  for 
OTC  poison  treatment  drug  products. 
Final  agency  action  on  this  matter  will 
occur  with  the  publication  at  a  future 
date  of  a  final  monograph,  which  will  be 
a  final  rule  establishing  a  monograph  for 
OTC  poison  treatment  drug  products. 

This  proposal  constitute  FDA's 
tentative  adoption  of  the  Miscellaneous 
Internal  Panel's  conclusions  and 
recommendations  on  OTC  drug  products 
for  acute  toxic  ingestion  as  modified  on 
the  basis  of  the  comn.ents  received  and 
the  agency's  independent  evaluation  of 
the  Panels  report,  and  the  agency's  re- 
evaluation  of  the  previously  published 
proposed  rule  on  OTC  emetic  drug 
products.  Modifications  have  been  made 
for  clarity  and  regulatory  accuracy  and 
to  reflect  new  information.  Such  new 
information  has  been  placed  on  file  in 
the  Dockets  Management  Branch 
(address  above).  These  modifications 
are  reflected  in  the  following  summary 
of  the  comments  and  FDA's  responses  to 
them.  Based  on  the  comments  received, 
the  agency  has  proposed  in  this 
tentative  final  monograph  a  number  of 
changes  in  the  content  and  format  of  the 
labeling  of  posion  treatment  drug 
products.  FDA  recognizes  that  it  is 
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important  for  the  labeling  of  these 
products  to  be  very  easily  and  rapidly 
comprehensible,  because  the  products 
would  almost  always  be  used  in  an 
emergency  situation.  Therefore,  the 
agency  invites  specific  comment  on  the 
revised  labeling  proposed  in  this 
tentative  final  monograph. 

The  OTC  procedural  regulations  (21 
CFR  330.10)  have  been  revised  to 
conform  to  the  decision  in  Cutler  v. 
Kennedy.  475  F.  Supp.  838  (D.D.C.  1979). 
(See  the  Federal  Register  of  September 
29. 1981:  46  FR  47730.)  The  court  in 
Cutler  held  that  the  OTC  drug  review 
regulations  were  unlawful  to  the  extent 
that  they  authorized  the  marketing  of 
Category  III  drugs  after  a  final 
monograph  had  been  established. 
Accordingly,  this  provision  has  been 
deleted  from  the  regulations,  which  now 
provide  that  any  testing  necessan,'  to 
resolve  the  safety  or  effectiveness  issues 
that  formerly  resulted  in  a  Category  III 
classification,  and  submission  to  FDA  of 
the  results  of  that  testing  or  any  other  • 
data,  must  be  done  during  the  OCT  drug 
rulemaking  process  before  the 
establishment  of  a  final  monograph. 

Although  it  was  not  required  to  do  so 
under  Cutler,  FDA  will  no  longer  use  the 
terms  "Category  I"  (generally  recognized 
as  safe  and  effective  and  not 
misbrandcd).  "Category  11"  (not 
generally  recognized  as  safe  and 
effective  or  misbranded).  and  "Category 
III"  (available  data  are  insufficient  to 
classify  as  safe  and  effective,  and 
further  testing  is  required)  at  the  final 
monograph  stage,  but  will  use  instead 
the  terms  "monograph  conditions"  (old 
Category  I)  and  "nonmonograph 
conditions"  (old  Categories  II  and  III). 
This  document  retains  the  concepts  of 
Categories  I,  II,  and  III  Bt  the  tentative 
final  monograph  stage. 

The  regulations  in  §  330.10(a)(7)(iii) 
provide  for  a  12-month  period  to  submit 
data  and  information  to  support  a 
condition  excluded  from  the  monograph 
in  the  tentative  final  order.  The  only 
ingredients  reviewed  and  considered  for 
poison  treatment,  ipecac  syrup  and 
activated  charcoal,  have  been  placed  in 
Category  I  and  are  included  in  this 
tentative  final  monograph.  The  agency  is 
unaware  of  any  other  ingredients  that 
have  potential  for  OTC  use  in  poison 
treatment  drug  products.  Therefore,  the 
agency  believes  the  usual  12-month 
period  for  submission  of  new  data  or 
information  is  unnecessary  in 
developing  a  final  monograph  for  OTC 
poison  treatment  drug  products.  Because 
there  is  no  need  for  this  12-month 
period,  the  time  for  filing  written 
comments  or  objections  or  requesting  an 
oral  hearing  before  the  Commissioner 


following  publication  of  a  tentative  Hnal 
monograph  (5  330.10(a)(7){i))  is  60  days. 
However,  because  of  the  number  of 
OTC  drug  review  documents  being 
published  concurrently,  the  agency  is 
providing  120  days  for  comments  or 
objections  rather  than  the  usual  60  days. 

The  agency  advises  that  the 
conditions  under  which  the  drug 
products  that  are  subject  to  this 
monograph  would  be  generally 
recognized  as  safe  and  effective  and  not 
misbranded  (monograph  conditions)  will 
be  effective  12  months  after  the  date  of 
publication  of  the  final  monograph  in  the 
Federal  Register.  On  or  after  that  date, 
no  OTC  drug  products  that  are  subject 
to  the  monograph  and  that  contain 
nonmonograph  conditions,  i.e., 
conditions  that  would  c^use  the  drug  to 
be  not  generally  recognized  as  safe  and 
effective  or  to  be  misbranded,  may  be 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
commerce  unless  they  are  the  subject  of 
an  approved  new  drug  application 
(NDA).  Further,  any  OTC  drug  products 
subject  to  this  monograph  that  are 
repackaged  or  relabeled  after  the 
effective  date  of  the  monograph  must  be 
in  compliance  with  the  monograph 
regardless  of  the  date  the  product  was 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
commerce.  Manufacturers  are 
encouraged  to  comply  voluntarily  with 
the  monograph  at  the  earliest  possible 
date. 

In  the  proposed  rulemaking  for  OTC 
emetic  drug  products  (published  in  the 
Federal  Register  of  September  5. 1978 
(43  FR  39544))  and  in  the  advance  notice 
of  proposed  rulemaking  for  OTC  drug 
products  for  the  treatment  of  acute  toxic 
ingestion  (published  in  the  Federal 
Register  of  January  5. 1982  (47  FR  444), 
the  agency  suggested  different  effective 
dates  for  the  final  monographs. 
Experience  has  shown  that  relabeling  of 
products  covered  by  the  monograph  is 
necessary  in  order  for  manufacturers  to 
comply  with  the  monograph.  New  labels 
containing  the  monograph  labeling  have 
to  be  written,  ordered,  received,  and 
incorporated  into  the  manufacturing 
process.  The  agency  has  determined  that 
it  is  impractical  to  expect  new  labeling 
to  be  in  effect  30  days  after  the  date  of 
publication  of  the  final  monograph. 
Experience  has  shown  also  that  if  the*^ 
deadline  for  relabeling  is  too  short,  the 
agency  is  burdened  with  extension 
requests  and  related  paperwork. 

In  addition,  some  products  may  have 
to  be  reformulated  to  comply  with  the 
monograph.  Reformulation  often 
involves  the  need  to  do  stability  testing 
on  the  new  product.  An  accelerated 


aging  process  may  be  used  to  test  a  new 
formulation;  however,  if  the  stability 
testing  js  not  successful,  and  if  further 
reformulation  is  required,  there  could  be 
a  further  delay  in  having  a  new  product 
available  for  manufacture. 

The  agency  wishes  to  establish  a 
reasonable  period  of  time  for  relabeling 
and  reformulation  in  order  to  avoid  an 
unnecessary  disruption  of  the 
marketplace  that  could  not  only  result  in 
economic  loss,  but  also  interfere  with 
consumers'  access  to  safe  and  effective 
drug  products.  Therefore,  the  agency  is 
proposing  that  the  final  monograph  be 
effective  12  months  after  the  date  of  its 
publication  in  the  Federal  Register.  The 
agency  believes  that  within  12  months 
after  the  date  of  publication  most 
manufacturers  can  order  new  labeling 
and  reformulate  their  products  and  have 
them  in  compliance  in  the  marketplace. 
However,  if  .the  agency  determines  that 
any  labeling  for  a  condition  included  in 
the  final  monograph  should  be 
implemented  sooner,  a  shorter  deadline 
may  be  established.  Similarly,  if  a  safety 
problem  is  identified  for  a  particular 
nonmonograph  condition,  a  shorter 
deadline  may  be  set  for  removal  of  that 
condition  from  OTC 'drug  products. 

I.  The  Agency's  Tentative  Conclusions 
on  the  Comments  and  Objections 

A.  General  Comments 

1.  One  comment  urged  the  agency  to 
recognize  explicitly  the  legal  status  of 

I  the  monographs  issued  under  the  OTC 
drug  review  as  being  interpretive,  as 
distinguished  from  substantive, 
regulations. 

The  agency  addressed  this  issue  in 
paragraphs  85  through  91  of  the 
preamble  of  the  procedures  for 
classification  of  OTC  drug  products, 
published  in  the  Federal  Register  of  May 
11. 1972  (37  FR  9464)  and  in  paragraph  3 
of  the  preamble  to  the  tentative  final 
monograph  for  antacid  drug  products, 
published  in  the  Federal  Register  of 
November  12. 1973  (38  FR  31260).  FDA 
reaffirms  the  conclusions  stated  there. 
Subsequent  court  decisions  have 
confirmed  the  agency's  authority  to 
issue  substantive  regulations  by 
rulemaking.  See.  e.g..  National 
Nutritional  Foods  Association  v. 
Weinberger.  512  F.  2d  688.  696-98  (2d 
Cir.  1975)  and  National  Association  of 
Pharmaceutical  Manufacturers  v.  FDA, 
487  F.  Supp.  412  (S.D.  N.Y.  1980).  afTd. 
637  F.  2d  887  (2d  Cir.  1981). 

2.  One  comment  argued  that  the 
indications  for  0T6  drug  products 
should  not  be  limited  to  the  precise 
words  as  set  forth  in  quotation  marks  m 
proposed  monographs.  The  comment 
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argued  that  since  there  are  other  ways 
and  other  words  that  can  be  used  to 
convey  the  same  meaning  as  the  phrases 
set  forth  in  the  proposed  monographs,  it 
is  unduly  restrictive,  unlawful,  and 
unconstitutional  to  prevent  the  use  of 
such  alternatives.  The  comment  further 
charged  that  this  restriction  is  arbitrary 
and  capricious  because  the  agency's 
arguments,  which  support  this  policy 
(OTC  Nighttime  Sleep-aid  and  Stimulant 
Products  Tentative  Final  Monographs. 
June  13. 1978,  paragraph  5  (43  FR  25545)) 
as  necessary  to  prevent  consumer 
deception  and  unsafe  use.  are 
uQgUpported  by  any  objective  evidence 
that  such  negative  effects  might  occur. 

During  the  course  of  the  OTC  drug 
review,  the  agency  has  maintained  that 
the  terms  that  may  be  used  in  an  OTC 
drug  product's  labeling  are  limited  to 
those  terms  included  in  a  final  OTC  drug 
monograph.  (This  policy  has  become 
knowji  as  the  "exclusivity  rule.")  The 
agency's  position  has  been  that  it  is 
necessary  to  limit  the  acceptable 
labeling  language  to  that  developed  and 
approved  through  the  OTC  drug  review 
process  in  order  to  ensure  the  proper 
and  safe  use  of  OTC  drugs.  The  agency 
has  never  contended,  however,  that  any 
list  of  terms  developed  during  the  course 
of  the  review  exhausts  ail  the 
possibilities  of  terms  that  appropriately 
can  be  used  in  OTC  drug  labeling. 
Suggestions  for  additional  terms  or  for 
other  labeling  changes  may  be 
submitted  as  comments  to  proposed  or 
tentative  final  monographs  within  the 
specified  time  periods  or  through 
petitions  to  amend  monographs  under 
§  330.10(a)(12). 

During  the  course  of  the  review. 
FDAs  position  on  the  "exclusivity  rule" 
has  been  questioned  many  times  in 
commen»s  and  objections  filed  in 
resporss  to  particular  proceedings  and 
in  correspondence  with  the  agency.  The 
agency  has  also  been  asked  by  The 
Proprietary  Association  to  reconsider  its 
position.  In  a  notice  published  in  the 
Federal  Register  of  July  2. 1982  (47  FR 
29002).  FDA  announced  that  a  hearing 
would  be  held  to  assist  the  agency  in 
resolving  this  issue.  On  September  29. 
1982.  FDA  conducted  an  open  public 
forum  at  which  interested  parties 
presented  their  views.  The  forum  was  a 
legislative  type  administrative  hearing 
under  21  CFR  Part  15  that  was  held  in 
response  to  a  request  for  a  hearing  on 
the  tentative  final  monographs  for 
nighttime  sleep-aids  and  stimulants 
(published  in  the  Federal  Register  of 
June  13, 1978:  43  FR  25544).  The  agency's 
decision  on  this  matter  will  be 
announced  in  the  Federal  Register 


following  conclusion  of  its  review  of  the 
material  presented  at  the  hearing. 

3.  One  comment  suggested  that  FDA 
should  sponsor  a  study  on  developing 
labeling  which  can  be  easily  understood 
by  individuals  with  limited  education. 

FDA  has  sponsored  several  labeling 
studies  over  the  past  few  years.  The  first 
phase  of  the  contract  entitled 
"Consumer  Comprehensfon  of  OTC 
*  Drug  Labeling  Language"  (contract  no. 
223-80-3023)  was  completed  in  1981. 
Unfortunately,  budgeting  restrictions 
forced  the  agency  to  cancel  plans  for  the 
second  phase  of  this  study,  which  was 
designed  to  provide  guidance  in  drafting 
labeling  that  can  be  easily  understood 
by  the  public. 

4.  One  comment  objected  to  the 
current  wording  of  the  statement  "In 
case  of  accidental  overdose,  seek 
professional  assistance  or  contact  a 
poison  control  center  immediately." 
which  is  required  for  all  orally 
administered  OTC  drugs.  The  comment 
argued  that  such  a  statement  seems  to 
imply  that  Poison  Control  Center 
personnel  are  not  professionals.  The 
comment  suggested  rewording  this 
warning  to  read  "In  case  of  accidental 
overdose,  contact  a  Poison  Control 
Center  or  seek  other  professional 
assistance  immediately." 

FDA  is  proposing  to  exempt  OTC 
poison  treatment  drug  products  from 
that  portion  of  the  warning  in  S  330.1(g) 
(21  CFR  330.1(g))  that  is  referred  to  by 
the  comment.  The  comment  is.  therefore, 
not  applicable  tp  the  labeling  of  these 
drugs.  However,  the  agency  recognizes 
that  some  change  in  the  wording  of  this 
general  warning  may  be  necessary 
because  the  Advisory  Review  Panel  on 
OTC  Miscellaneous  Internal  Drug 
Products  also  has  suggested  a  change  in 
this  warning  (47  FR  5r)681).  However, 
this  issue  will  not  be  addressed  in  this 
document  but  will  be  addressed  at  a 
later  date  in  another  Federal  Register 
document. 

B.  General  Comments  on  Poison 
Treatment  Drug  Products 

5.  One  comment  disagreed  with  the 
Miscellaneous  Internal  Panel's 
statement  that  large  volumes  of  water  or 
milk  should  be  ingested  to  dilute  acidic 
or  alkaline  corrosive  substances  (47  FR 
447).  The  comment  pointed  out  that 
although  the  role  of  dilution  with  large 
volumes  of  fluid  for  poisoning  in  general 
is  presently  controversial,  some 
evidence  suggests  that  excessive 
dilution  may  have  detrimental  effects, 
especially  in  the  case  of  caustics  where 
large  volumes  of  fluid  may  induce 
emesis  and  expose  the  esophagus  again 
to  the  caustic.  The  comment  suggested 
that  it  would  be  more  prudent  to  suggest 
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dilutioi»of  caustics  with  one  glassful  or 
less  or  water  or  milk. 

Although  the  comment  raises  a  valid 
point  regarding  the  proper  amount  of 
fluid  to  be  used  in  diluting  caustics,  the 
Panel's  statement  was  made  as  part  of  a 
general  discussion  of  poisoning  and  was 
not  a  specific  recommendation  to  be 
included  in  the  labeling  of  products 
covered  by  the  monograph. 

Labeling  proposed  in  this  tentative 
final  monograph  is  limited  to  that 
^ecessary  to  insure  the  proper  use  of 
ipecac  syrup  and  activated  charcoal  in 
treating  poisoning.  The  labeling  for  both 
activated  charcoal  and  ipecac  syrup 
clearly  states  that  these  drugs  are  not  to 
be  administered  in  a  poisoning  that 
involves  corrosives.  "Thus,  there  is  no 
labeling  proposed  in  this  tentative  final 
monograph  regarding  the  amount  of 
fluid  to  be  used  in  diluting  corrosive 
poisons  because  ipecac  syrup  and 
activated  charcoal  are  only  to  be  used  in 
conjunction  with  noncorrosive  poi.sons. 

6.  Four  comments  urged  that  the 
labeling  be  amended  to  include  the  word 
"pharmacist"  in  all  phrases  that  include 
the  word  "physician."  The  comments 
argued  that  because  pharmacists  are 
readily  available  and  extremely  well 
informed  regarding  drugs,  they  should 
be  named  in  the  labeling  as  a  contract 
for  information  regarding  treatment  on 
poisonings.  Several  of  the  comments 
reported  the  results  of  a  recent  survey 
as  showing  a  good  pharmacist-patient 
communication  relationship  because 
although  87  percent  of  the  people 
surveyed  were  seen  by  more  than  one 
doctor.  86  percent  will  have  their 
prescriptions  filled  at  only  one 
pharmacy.  These  comments  further 
pointed  out  that  former  FDA 
Commissioner  Kennedy,  in  a  1978 
address  to  the  American  Pharmacists 
Association  meeting  in  Canada,  stated 
that  "the  pharmacist's  knowledge  of 
drugs,  including  adverse  reactions, 
usually  exceeds  that  of  the  physician." 

Although  physicians  or  pharmacists 
would  be  likely  health  professionals  to 
be  consulted  because  of  their 
availability  and  recognized  expertise, 
the  agency  does  not  believe  that  th^ 
labeling  of  OTC  drug  products  should 
specify  one  or  both  of  these  health 
professionals.  Many  professional 
groups,  such  as  nurses,  nurse 
practitioners,  and  physician's  assistants, 
are  also  sources  of  sound  information  on 
poison  treatment.  Consumers  who  are 
looking  for  poison  treatment  information 
are  in  the  best  position  to  choose  the 
health  professional  to  help  them,  and  the 
warning  should  not  limit  their  source  of 
information.  Therefore,  the  agency  is 
revising  the  labeling  in  this  tentative 
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final  monograph  for  poison  treatment 
drug  products  to  advise  consumers  to 
contact  a  "health  professional"  for 
advise  rather  than  any  particular  health 
professional. 

7.  A  number  of  comments  urged  that 
the  sentence  "Call  a  physician,  poison 
control  center,  or  emergency  room  . . . ." 
in  proposed  S  337.50(c)(1)  be  revised  to 
list  "poison  control  center"  first  because 
poison  control  centers  possess  greater 
expertise  in  treating  poisoning  cases  and 
are  more  easily  reached  by  phone  on  a 
24-hour  basis  than  the  other  listed 
sources.  The  comments  also  pointed  out 
that  this  change  in  wording  would  be 
consistent  with  national  public 
education  efforts  to  make  the  public 
aware  that  contacting  a  poison  control 
center  is  the  first  action  to  take  when  a 
poisoning  occurs  or  is  suspected.  Other 
comments  suggested,  in  addition,  that 
emergency  room  be  listed  second  and 
physician  last  to  assure  that  the  most 
experienced  sources  are  listed  first. 

FDA  recognizes  that  poison  control 
centers  are  the  first  source  of 
information  in  treating  poisonings  and 
occurs  with  the  suggested  change  in  the 
labeling.  The  agency  also  believes  that 
emergency  personnel  may  be  more 
readily  available  than  other  health 
professionals  and  should  be  listed 
second.  (See  also  comment  8  below.) 

8.  Two  comments  requested  that  the 
term  "emergency  room"  be  replaced  in  , 
labeling  by  the  term  "emergency 
medical  facility"  or  "emergency  medical 
center"  because  many  emergency 
treatment  centers  are  not  situated 
within  a  hospital  as  the  term 
"emergency  room"  implies.  A  third 
comment  objected  to  the  phrase 
"emergency  medical  facility"  as  being 
meaningless  because  the  word 
"hospital"  is  the  listing  most  often  found 
in  telephone  books.  The  comment 
suggested  revising  the  warning  to  read, 
"If  you  can,  before  using,  call  a  poison 
control  center,  hospital,  or  doctor  for 
advice." 

FDA  acknowledges  that  "emergency 
medical  facility"  or  "emergency  medical 
center"  is  a  more  descriptive  term  than 
"emergency  room"  because,  as  the 
comments  pointed  out.  many  emergency 
treatment  centers  are  not  located  in 
hospitals.  The  agency  does  not  agree 
that  the  term  "emergency  medical 
facility"  is  meaningless.  In  many  parts 
of  the  United  States,  treatment  or  advise 
for  poisoning  can  be  obtained  from 
hospitals,  small  clinics,  poison  control 
tenters,  medical  centers,  fire  and 
emergency  rescue  services,  etc.  The 
term  "emergency  medical  facility" 
encompasses  all  of  these  sources  of 
information.  Therefore,  the  agency  is 
proposing  that  this  term  be  used 


throughout  the  tentative  final 
monograph. 

9.  Several  comments  expressed 
concern  over  the  amount  and 
complexity  of  labeling  proposed  for 
poison  treatment  drug  products  arguing 
that  such  labeling  might  be  difficult  to 
read  because  of  the  small  print  size  and 
difficult  to  understand  under  rushed 
emergency  conditions.  Some  of  the 
comments  urged  the  use  of  simple  and 
brief  labeling  similar  to  the  following: 

Before  Use:  Call  your  Poison  Center. 
Physician,  or  Emergency  Room.  Do 
Not  Use  ih  a  patient  who  is 
Comatose,  Convulsing,  or  who  has 
taken  a  Caustic.  Dose:  30  mL  (1 
oz) — adult,  15  mL  [V2  oz) — child 
over  1  yr. 

Another  comment  suggested  the  use  of 
a  package  insert  or  an  oversize  bottle  to 
allow  adequate  room  for  the  labeling. 

The  comments  raise  9  valid  concern 
with  respect  to  all  poison  treatment  drug 
products.  A  simple,  brief  label  is  more 
likely  to  be  read  and  understood  under 
emergency  conditions.  However,  it  is 
equally  important  that  adequate 
directions  and  warnings  regarding  the 
use  of  poison  treatment  drug  products 
be  available  to  the  consumer  when 
professional  emergency  help  cannot  be 
reached  quickly. 

In  an  effect  to  accomplish  both 
objectives,  FDA  is  proposing  to  divide 
the  labeling  for  poison  treatment  drug 
products  into  two  distinct  segments. 
First,  the  agency  proposes  that  the 
principal  display  panel  contain  the 
following  brief  emergency  instructions 
in  a  conspicuously  boxed  area:  "If 
possible  call  a  poison  control  center, 
emergency  medical  facility,  or  health 
professional  for  help  before  using  this 
product.  If  help  cannot  be  reached 
quickly  follow  the  directions 
(manufacturer  to  indicate  location  of 
directions,  e.g.,  on  the  back  of  the 
bottle).  Read  the  warnings  and 
directions  as  soon  as  you  buy  this 
product.  Insert  emergency  phone 
number{s)  in  space  provided  on  the 
label."  A  space  should  also  be  provided, 
on  the  principal  display  panel,  for 
writing  in  the  phone  number(s)  of  the 
appropriate  poison  control  center  or 
other  emergency  medical  facility. 

Second,  the  agency  proposes  that  full 
warnings  and  directions  be  placed  on  a 
separate  portion  of  the  label.  Wrap 
around  or  fold-over  labels  may  be  used 
to  provide  more  label  space  with  room 
for  larger  and  more  legible  print.  A 
package  insert  would  not  be  acceptable 
because  of  the  risk  that  it  might  become 
separated  from  the  product.  An  oversize 
bottle  might  create  confusion  in  the  case 
of  ipecac  syrup  because  the  quantity 


that  may  be  sold  OTC  is  limited  to  30 
milliliters  (mL)  per  container,  and 
determining  a  children's  dose  of  '/z 
bottle  as  provided  for  in  S  357.56(d)(2]  of 
this  tentative  final  monograph  could  be 
difficult  under  emergency  conditions. 

10.  Three  comments  agreed  with  the 
proposed  labeling  for  ipecac  syrup 
(proposed  §  337.50(c)(1)),  which  advises 
consumers  to  seek  professional  help 
before  administering  ipecac  syrup.  One 
of  the  comments  stated  that  if 
consumers  did  not  contact  a 
professional  before  using  ipecac  syrup, 
it  may  be  given  many  times  when  it  is 
contraindicated,  e.g..  in  instances  of 
petroleum  distillate  or  corrosive 
poisonings.  Two  other  comments 
expressed  the  opposite  opinion  that 
attempting  to  contact  professional  help 
before  using  the  product  could  result  in 
a  critical  delay  in  an  emergency 
situation.  Another  comment  objected  to 
a  similar  warning  recommended  for 
activated  charcoal  and  poison  treatment 
kits  (recommended  §  357.50(c)(1)  and 

§  357.54(a)(1).  respectively)  because  a 
0  written  warning  could  be  interpreted  as 
prohibiting  the  administration  of  the 
product  if  a  health  professional  could 
not  be  reached. 

The  agency  believes  that  is  any 
poisoning  situation  it  would  be  best  to 
seek  professional  help  before  using 
poison  treatment  drug  products. 
However,  there  are  times  when  such 
contact  may  not  be  possible.  In  those 
cases,  the  consunxer  should  not  be 
discouraged  from  using  poison  treatment 
drug  products. 

The  agency  is  proposing  that  the   . 
principal  display  panel  contain 
statements  advising  consumers  to 
contact  professional  help  if  possible,  but 
if  help  cannot  be  reached,  to  follow  the 
directions  provided  elsewhere  on  the 
label.  These  statements  will  replace  the 
warnings  previously  recommended  in' 
§§  337.50(c)(1).  375.50tc](l),  and 
357.54(c)(1).  In  those  cases  where 
professional  help  cannot  be  reached,  the 
warnings  contained  on  the  labels  of 
poison  treatment  drug  products  will  list 
those  poisoning  situations  in  which  the 
products  should  not  be  used. 

11.  One  oomment  urged  that  labeling 
for  ipecac  syrup  be  printed  in  languages 
other  than  English  in^view  of  the 
extensive  non-English  speaking 
populations  in  many  large  cities. 

The  agency  agrees  that  it  would  be 
valuable  to  have  both  emetics  and 
adsorbents  available  with  foreign 
language  labeling.  The  regulations  at  21 
CFR  201.15(c)  provide  for  labeling  in 
other  languages  in  addition  to  English. 
The  foreign  language  version  of  the 
labeling  statements  must  be  a  complete 
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and  accurate  translation  of  the  required 
English  labeling. 

12.  One  comment  pointed  out  that 
many  poisoning  reference  sources,  such 
as  the  Poisindex.  recommend  the 
administration  of  a  saline  cathartic 
when  activated  charcoal  is  administered 
in  the  management  of  poisoning.  The 
comment  questioned  whether  the  Panel 
has  considered  the  use  of  cathartics  in 
poisoning. 

The  agency  has  reviewed  the 
Miscellaneous  Internal  Panel's  report 
and  summary  minutes  of  meetings  and 
determined  that  the  Panel  did  not 
consider  the  use  of  cathartics  in  acute 
poison  treatment.  A  number  of  sources 
suggest  the  use  of  cathartics  in  poison 
treatment  to  remove  unabsorbed 
poisons  from  the  intestinal  tract  or  to 
speed  the  passage  of  activated  charcoal 
through  the  intestinal  tract  (Ref.  1.  2.  and 
3).  According  to  Levy  (Ref.  1).  it  has 
been  customary  to  administer  a  saline 
laxative  together  with  an  adsorbent  to 
prevent  constipation  or  impaction. 
However.  Levy  noted  that  it  would  be 
advisable  to  use  a  conservative  dose  of 
a  laxative  to  prevent  excessive  fluid  loss 
and  electrolyte  disturbances.  Dreisbach 
(Ref.  2)  noted  that  catharsis  or  intestinal 
lavage  can  be  used  to  remove 
unabsorbed  poisons  or  poisons  that 
have  passed  into  the  intestinal  tract,  but 
pointed  out  that  catharsis  should  not  be 
used  in  patients  showing  distrubed 
electrolyte  balance.  Cashman  and 
Shirkey  (Ref.  3)  agree  that  laxatives  may 
hasten  transit  through  the  bowel,  thus 
decreasing  the  absorption  of  poisons 
that  cannot  be  recovered  by  emesis  or 
absorbed  by  activated  charcoal,  but 
believe  judgment  must  be  exercised  by 
comparing  the  risk  of  poisoning  to  the 
theoretical  value  of  the  laxative.  In  view 
of  these  opinions,  the  agency  believes 
that  professional  judgment  is  necessary 
to  assess  the  appropriateness  of  using 
laxatives  in  poisoning  situations.  Thus, 
the  agency  does  not  believe  that  the 
labeling  of  OTC  poison  treatment  drug 
products  should  mention  the  use  of 
laxatives. 
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13.  One  comment  slated  that  the 
Miscellaneous  Internal  Panel  appeared 
to  mandate  the  use  of  ipecac  syrup  at  all 
times  before  the  use  of  activated 


charcoal.  The  comment  stated  that 
ipecac-induced  emesis  \z  not  suitable  in 
certain  cases,  such  as  ingestion  of 
caustic  substances  or  petroleum 
distillates,  because  it  takes  an  average 
of  19  minutes  to  induce  emisis.  and 
sometimes  a  second  doie  is  needed  to 
induce  emesis.  The  comment  added  that 
these  delays  could  permot  absorption  of 
toxins  that  could  be  prevented  by 
prompt  administration  of  activated 
charcoal  (Ref.  1).  The  comment  stated 
that  in  at  least  one  study  an  average  of 
only  28  percent  (range  0  to  78  percent)  of 
stomach  contents  were  recovered  by 
ipecac-induced  emesis  (Ref.  2).  The 
comment  added  that  "the  consensus 
now  emerging  among  clincial  physicians 
is  that  the  best  way  of  handling 
overdoses  consists  of  the  immediate 
administration  of  large  amounts  (100 
grams  (g)  or  more)  of  powdered 
charcoal"  (Ref.  3).  The  comment 
requested  that  the  labeling  be  modified 
to  permit  the  use  of  activated  charcoal 
without  first  ingesting  ipecac  syrup  and 
having  vomiting  occur,  because 
activated  charcoal  is  safe  under 
virtually  all  conditions. 

As  the  Panel  discussed  in  its  report 
(47  FR  448).  the  efficiency  of  activated 
charcoal  varies  considerably  according 
to  the  chemical  ingested.  A  number  of 
substances,  including  inorganic  acids, 
certain  alkalies  (sodium  and  potassium 
hydroxide),  sodium  metasilicate.  cupric 
copper,  ferrous  iron,  boric  acid,  drugs 
that  are  solids  and  insoluble  in  acidic 
aqueous  solutions,  and  certain 
insecticides,  are  not  very  well  absorbed. 
in  addition,  in  those  situations  in  which 
ipecac  syrup  is  contraindicated 
(corrosives  and  petroleum  distillates), 
activated  charcoal  is  not  very  effective 
(see  comment  51  below).  Although  the 
agency  acknowledges  the  one  repoft^ 
that  showed  an  average  of  only  28 
percent  recovery  of  stomach  contents, 
there  are  numerous  reports  in  the 
literature  (Refs.  4  through  8).  plus  vast 
experience  reported  in  poison  control 
centers  and  emergency  medical 
facilities,  attesting  to  ipecac  syrup's 
effectiveness  in  treating  poisonings.  The 
agency  agrees  with  the  Panel  that  in  the 
majority  of  poisoning  cases  it  is  best  to 
remove  as  much  of  the  ingested 
substance  as  possible  from  the  stomach 
by  inducing  vomiting  before 
administering  activated  charcoal. 
However,  the  agency  recognizes  that  in 
certain  specific  poisoning  cases,  a 
physician  or  other  health  professional 
may  choose  to  administer  activated 
charcoal  rather  than  ipecac  syrup. 
Therefore,  the  agency  is  proposing  that 
the  labeling  for  activated  charcoal  be 
modified  to  include  this  provision.  (See 
comment  43  below.) 
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14.  Two  comments  suggested  that  the 
phase  "or  as  directed  by  a  physician"  be 
deleted  from  the  directions  statement 
because  advice  on  doses  of  ipecac  syrup 
or  activated  charcoal  may  not  be  given 
by  a  physician,  but  may  be  given  by  a 
pharmacist,  nurse,  or  other  health 
professional  working  in  a  poison  control 
center  or  emergency  medical  facility. 

The  agency  agrees  with  the  comment. 
The  assistance  from  a  poison  control 
center  or  emergency  medical  facility 
may  be  provided  by  specially  trained 
professional  personnel  other  than 
physicians.  Therefore,  the  agency  is 
proposing  that  the  phrase  "or  as 
directed  by  a  physician"  read  "or  as 
directed  by  a  health  professional"  in  the 
directions  of  poison  treatment  drug 
products. 

15.  One  comment  urged  that  the 
indication  statement  for  emetics  be 
revised  to  state  clearly  that  ipecac  syrup 
is  to  be  used  for  the  treatment  of    ■ 
poisoning.  A  second  comment  suggested 
that  the  indications  statement  "for  the 
treatment  of  acute  poisoning" 
recommended  for  adsorbents  and 
poison  treatment  kits  be  revised  by 
deleting  the  word  "acute"  because  it  has 
no  meaning  to  the  general  public  in 
describing  the  type  of  poisoning.  This 
comment  further  suggested  that  the 
indications  statement  for  poison 
treatment  drug  products  permit 
alternative  language. that  is  more 
understandable  to  the  public,  such  as 
"emergency  first  aid  treatmjent  for 
poisoning."  "emergency  treatment  for 
poisoning."  "emergency  treatment  for 
accidental  poisoning."  "for  the  treatment 
of  accidental  poisoning."  "emergency 
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first  aid  treatment  for  accidential 
poisoning,"  "emergency  poison 
treatment,"  or  "first  aid  poison 
treatment." 

The  agency  believes  that  the  labeling 
of  any  OTC  drug  product  should  clearly 
reflect  the  intended  action  of  the 
product.  In  the  case  of  ipecac  syrup  the 
agency  believes  it  is  important  for 
consumers  to  be  advised  that  vomiting 
is  expected.  Therefore,  the  agency  is 
proposing  the  following  statement  as  the 
•  indication  for  ipecac  syrup:  "For 
emergency  use  to  cause  vomiting  of 
swallowed  poisons."  In  the  case  of 
activated  charcoal  the  agency  believes 
that  consumers  should  be  informed  that 
it  is  intended  to  absorb  poisons  and  the 
indication  proposed  in  this  tentative 
final  monograph  reads  "For  emergency 
use  to  absorb  swallowed  poisons."  The 
agency  agrees  with  the  one  comment 
that  the  word  "acute"  is  meaningless  to 
the  general  public  and  has  not  included 
it  in  the  proposed  indications.  The  other 
statements  suggested  by  the  comments 
are  acceptable  as  additional  statements 
for  inclusion  on  poison  treatment  drug 
products,  but  the  agency  does  not 
believe  that  these  statements  should 
appear  in  conjunction  v? ith  the  required 
information. 

C.  Comments  of  Emetics 

16.  One  comment  contended  that  zinc 
sulfate,  rather  than  ipecac  syrup,  is  the 
emetic  of  choice  in  the  treatment  of 
accidental  poisoning.  The  comment 
submitted  an  article  stating  that  zinc 
sulfate,  which  produces  vomiting  by  a 
purely  local  action  in  its  action  on  the 
gastrointestinal  tract,  is  both  faster  and 
more  certain  in  its  action  then  ipecac 
syrup  (Ref.  1).  The  comment  also 
emphasized  that  zinc  sulfate  lacks  the 
central  nervous  system  depressant 
action  of  ipecac  syrup. 

The  agency  recognizes  that  zinc 
sulfate  is  often  effective  as  an  emetic; 
however,  its  potential  toxicity  is  too 
great  to  recommend  its  use  as  an  OTC 
emetic  drug  product  (Refs.  2,  3,  and  4). 
The  emetic  dose  of  zinc  sulfate  is  2  g 
dissolved  in  200  mL  of  water,  repeated 
in  15  minutes  if  necessary.  If  emesis 
does  not  occur  after  the  second  dose,  the 
zinc  sulfate  must  be  removed  by 
stomach  tube.  If  it  is  not  removed,  its 
absorption  into  the  bloodstream  can 
cause  hemolytic  effects  and  renal 
toxicity  or  even  death  (Refs.  2.  3,  and  4). 
The  lethal  dose  is  estimated  in  the 
literature  to  be  anywhere  from  3  to  15  g 
(Refs.  2,  5,  6,  and  7).  The  article  ^ 
submitted  by  the  comment  discussed  a 
1950  animal  study  conducted  to  develop 
a  method  for  prevention  of  suicidal 
deaths  caused  by  barbiturates.  This 
study  does  not,  however,  support  the 


general  use  of  zinc  sulfale  as  an  OTC 
emetic. 

In  view  of  the  reported  toxicity  of  zinc 
sulfate  and  the  narrow  margin  of  safety 
between  its  effective  dose  (2  g)  and  its 
lowest  reggrted  lethal  dose  (3  g),  the 
agency  concludes  that  zinc  sulfate  is  not 
suitable  for  use  as  an  OTC  emetic  drug 
product.  Q 
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17.  Four  comments  took  exception  to 
the  agency's  statement  at  43  FR  39545  in 
the  preamble  to  the  prvious  emetic 
tentative  final  monograph  that  "ipecac 
acts  directly  on  the  vomiting  reflex 
center  in  the  brain  to  produce  vomiting." 
The  comments  were  concerned  that  this 
statement  implied  that  this  is  the  only 
mechanism  by  which  ipecac  syrup 
produces  emesis.  Two  of  comments 
submitted  documentation  showing  that 
ipecac  syrup  induces  emesis  via  two 
mechanisms  (Refs.  1,  2,  and  3).  The  first 
mechanism  is  direct  irritation  of  the 
upper  gastrointestinal  tract  by  ipecac, 
i.e.,  the  "gas  reflex."  When  this 
mechanism  is  operative,  vomiting 
usually  occurs  within  a  relatively  short 
period  of  time  after  the  ipecac  syrup  is 
ingested.  The  second  mechanism  is  the 
action  of  ipecac  alkaloids  oii  the 
vomiting  reflex  center  of  the  brain. 
Because  absorption  from  the 
gastrointestinal  tract  and  distribution  to 
the  brain  are  required  before  ipecac 
syrup  can  induce  emesis  via  this  second 
mechanism,  there  is  usually  a  delay 
between  the  ingestion  of  the  ipecac 
syrup  and  the  onset  of  vomiting. 

The  agency  did  not  intend  to  imply 
that  ipecac  syrup  induces  emesis  solely 
by  acting  on  the  vomiting  reflex  center 
of  the  brain.  As  the  comments  correctly 
point  out,  ipecac  may  act  either  by 
direct  irritation  of  the  upper 
gastrointestinal  tract,  i.e.,  "gas  reflex," 


or  by  central  action  on  the  vomiting 
center  of  the  brain. 
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18.  Two  comments  were  concerned 
about  possible  confusion  between 
tincture  of  ipecac,  fluidextract  of  ipecac, 
and  the  more  dilute  syrup  of  ipecac  and 
the  toxicity  that  could  result  if  confusion 
occurred.  On^  comment  pointed  out  that 
vitually  all  published  reports  which 
discuss  the  toxicity  of  ipecac  refer  to 
toxicity  resulting  from  the 
administratis  of  fluidextract  of  ipecac 
rather  than  ipecac  syrup.  The 
fluidextra^M'  of  ipeca^  contains  over  10 
times  the  cbR€§5tj:a4k)n  of  the  alkaloids, 
emetine  and  cephaline,  found  in  ipecac 
syrup.  The  second  comment  urged  that  a 
sentence  be  added  to  the  labeling  of 
ipecac  syrup  ^vising  individuals  that 
syrup  of  ipecac  and  not  the  more 
concentrated  and  extremely  dangerous  , 
tincture  of  ipecac  is  to  be  used  in 
poisoning  situations. 

The  first  comment  correctly  identifies 
a  misconception  regarding  the  toxicity 
of  ipecac  syrup.  As  the  comment 
indicated,  most  of  the  articles  and 
reports  discussing  ipecac  toxicity  or 
ipecac  overdose  deal  with  situations  in 
which  the  fluidextract  of  ipecac  was 
administered  rather  than  the  more  dilute 
ipecac  syrup.  In  the  past  the  fluidextract 
was  frequently  mistaken  for  the  syrup. 
The  tincture  of  ipecac  and  the 
fluidextract  of  ipecac  are  no  longer 
recognized  in  the  official  compendia  and 
are  no  longer  commercially  available. 
Further,  such  products  are  proposed  as 
Category  II  because  of  their  potential 
toxicity  if  incorrectly  used.  Therefore, 
the  possibility  of  confusing  the 
fluidextract  or  tincture  of  ipecac  for  the 
syrup  of  ipecac  has  been  eliminated  and 
the  need  for  a  label  warning  as 
suggested  by  the  second  comment  is  not 
necessary. 

19.  One  comment  urged  that  ipecac 
syrup  be  restricted  to  sale  by 
pharmacists  only  because  the  public 
might  consider  ipecac  syrup  to  be  a 
specific  poison  antidote  rather  than  an 
emetic,  and  may  use  it  erroneously  for 
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certain  types  of  poisonings  for  which 
vomiting  is  contraindicated. 

The  issue  of  restricting  the  sale  of 
OTC  drugs  to  pharmacists  only  was 
discussed  previously  by  the  agency  in 
the  Federal  Register  of  June  4. 1974  (39 
FR  19880).  There,  the  agency  concluded 
that  there  was  no  public  health  concern 
that  would  justify  the  creation  of  a  third 
class  of  drugs  to  be  dispensed  only  by  a 
pharmacist  or  in  a  pharmacy.  Although 
the  agency  recognizes  that  the 
pharmacist  is  a  health  professional  who 
can  offer  sound  advice  concerning 
poisoning  situations,  the  agency 
believes  that  the  proposed  labeling  of 
ipecac  syrup  provides  adequate 
safeguards  against  its  erroneous  use. 

20.  A  number  of  comments  disagreed 
with  the  statement  that  ipecac  syrup 
should  be  recovered  by  gastric  lavage  if 
a  second  dose  does  not  induce  vomiting 
(43  FR  39545).  Some  of  the  comments 
pointed  out  that  the  amount  of  ipecac 
syrup  consumed  in  two  doses  (30  mL)  is 
lower  than  the  dosage  (90  to  120  mL) 
that  would  have  to  be  consumed  without 
emesis  before  any  cardiac  arrhythmias 
might  be  induced.  One  comment  added 
that  a  study  on  adults  to  see  if  syrup  of 
ipecac  in  therapeutic  doses  would  affect 
stress  electrocardiograms  (EKGs) 
indicated  that  syrup  of  ipecac  produced 
no  effect  on  the  stress  EKG  (Ref.  1).  The 
comments  opposed  any  use  of  gastric 
lavage  unless  it  was  necessary  to 
remove  the  poison  or  toxic  substance 
that  the  patient  had  originally  ingested. 
The  comments  stressed  that  it  was  not 
necessary  to  remove  the  ipecac  syrup. 
One  comment  stated  that  any  mention 
of  gastric  lavage  in  labeling  is  not 
appropriate  as  people  of  all  educational 
levels  would  be  using  these  products. 
An  opposing  comment  urged  that  the 
labeling  for  ipecac  syrup  emphasize  the 
necessity  for  gastric  lavage  if  a  second 
dose  of  ipecac  syrup  does  not  produce 
vo.-niting  within  30  minutes.  This 
comment  was  not  accompanied  by  any 
supporting  documentation. 

The  agency  concluded  in  paragraph  9 
of  the  emetic  tentative  final  monograph, 
published  on  September  5. 1978  (43  FR 
39545).  that  "gastric  lavage"  was 
inappropriate  terminolog>'  for  use  on  a 
label  designed  to  be  read  and  entirely 
understood  by  consumers  in  emergency 
situations.  FDA  thus  deleted  any 
mention  of  gastric  lavage  from  the 
labeling  provisions  proposed  in  that 
tentative  final  monograph.  The  agency 
has  not  been  presented  with  any  data  or 
reasoning  that  persuades  it  to  change 
that  conclusion.  FDA  further  agrees  that 
gastric  lavage  need  not  necessarily  be 
performed  if  emesis  fails  to  occur  within 
30  minutes  of  giving  a  second  dose  of 


ipecac  syrup  (a  total  of  60  mL  in  adults 
or  30  mL  in  children  age  1  to  12). 
because  data  show  that  a  therapeutic 
dose  (up  to  60  mL)  of  ipecac  syrup  is  not 
cardiotoxic  and  produces  only  a  mild 
drowsiness  and  diarrhea  (Refs.  1 
through  4).  In  fact  as  much  as  105  mL  of 
ipecac  syrup  have  been  retained  by  a 
child  with  only  minor 
electrocardiograph  changes  occurring 
(Ref.  2). 
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D.  Comments  on  Emetic  Labeling 

21.  One  comment  suggested  that  it 
may  be  more  appropriate  to  use  metric 
units  in  addition  to  English  units  when 
indicating  the  volume  of  water  to  be 
given  along  with  ipecac  syrup  in  the 
directions  in  S  357.50(e). 

The  agency  is  aware  of  the  trend 
towards  using  metric  units.  Mowever. 
the  volume  of  water  or  other  clear  liquid 
to  be  given  after  the  ipecac  syrup  is 
large  (120  to  480  mL).  The  agency 
believes  that  American  consumers 
would  be  more  familiar  with  the  English 
volume  measures  (ounces)  when  the 
volume  is  large  and  that  the  English 
measures  should  be  used  in  the  labeling 
in  addition  to  "glassful"  measures.  The 
agency  would  have  no  objection  to  using 
the  metric  units  in  addition  to  the 
English  units.  However,  the  use  of 
metric  units  will  not  be  required  in  this 
tentative  final  monograph. 

22.  Two  comments  suggested  that  the 
recommended  doses  of  ipecac  syrup  be 
expressed  in  terms  of  container  size.  i.e.. 
1  tablespoonful  (15  mL  or  '/i  bottle),  in 
addition  to  the  presently  proposed  units 
of  teaspoonful  and  tablespoonful.  and 
their  metric  equivalents.  The  comments 
argued  that  this  would  be  more 
meaningful  to  the  consumer  because 
teaspoons  and  tablespoons  found  in  the 
home  vary  in  size,  and  many  people  are 
not  yet  familiar  with  the  metric  system. 

While  there  may  be  some  variation  in 
teaspoons  and  tablespoons  from  home 
to  home,  they  represent  a  common  form 
of  measurement  with  which  most  people 
are  readily  familiar.  The  agency  has  no 
objection  to  manufacturers  expressing 
the  30  mL  or  15  mL  dose  in  terms  of 
bottle  size  equivalent  in  addition  to  the 
tablespoon  measures  and  is  proposing 


I 


this  option  in  the  monograph.  However, 
the  dose  for  children  from  6  months  to  1 
year  of  age  of  1  teaspoon  (5  mL)  should 
not  be  expressed  in  terms  of  bottle  size 
equivalent,  i.e.,  Ve  bottle,  because  of  the 
obvious  difficulty  in  accurately 
measuring  such  a  dose  in  that  manner. 

23.  A  number  of  comments  urged  that 
the  warning.  "Do  not  use  in 
semiconscious  or  unconscious  persons," 
in  §  337.50(c)(2)  of  the  emetic  tentative 
final  monograph,  be  amended  because  it 
does  not  include  all  of  the  conditions 
which  might  contraindicate  the  use  of 
ipecac  syrup.  Five  comments  urged  that 
the  warning  be  written  to  include 
persons  suffering  seizures  or 
convulsions  because  such  people  might 
choke  while^omiting.  Two  comments 
suggested  tha\  the  warning  be  expanded 
to  include  people  who  are  drowsy  or 
comatose  oryvho  might  be  expected  to 
lose  con^etmisness  within  20  minutes 
after^administering  ipecac  syrup.  Two 
other  comments  suggested  that  the 
warning  could  be  conveyed  more  simply 
and  succinctly  if  it  was  changed  to  read: 
"Do  not  use  in  persons  who  are  not  fully 
conscious." 

FDA  agrees  that  reference  to  "semi- 
conscious or  unconscious  persons"  may 
not  be  correctly  interpreted  as  including 
all  of  the  conditions  under  which  ipecac 
syrup  should  be  used.  Because  the 
average  consumer  does  not  have  the 
experience  to  diagnose  the  onset  of  a 
seizure  or  convulsion  or  that  a  person 
may  lose  consciousness  within  20 
minutes,  this  information  should  not  he 
included  in  the  warning.  The  warning 
"Do  not  use  in  persons  who  are  not  fully 
conscious,"  suggested  by  two  of  the 
comments,  would  more  accurately  and 
simply  convey  the  various  states  of 
consciousness  in  which  ipecac  syrup  is 
contraindicated.  Therefore,  FDA  is 
proposing  this  wording  in  the  warning 
included  in  this  tentative  final 
monograph. 

24.  Four  comments  disagreed  with  the 
statement  proposed  in  §  337.50(c)(3)  that 
ipecac  syrup  should  not  be  used  if 
petroleum  distillates  such  as  kerosene, 
gasoline,  paint  thinner,  or  cleaning  Huid 
have  been  ingested.  The  comments 
argued  that  the  ingestion  of  petroleum 
distillates  or  hydrocarbons  is  not  an 
absolute  contraindication  to  the  use  of 
ipecac  syrup.  The  comments  asserted 
that  emesis  can  be  safely  induced  with 
ipecac  syrup  in  the  alert  patient  who  has 
swallowed  a  large  quantity  of  a        -" 
petroleum  distillate  (i.e..  two  ounces  or 
more)  or  when  the  petroleum  distillate 
contains  a  substance  in  a  quantity  that 
is  toxic  to  the  patient.  One  comment 
cited  FDA's  "Handbook  of  Common 
Poisonings  in  Children"  (Ref.  1).  an 


editorial  (Ref.  2),  and  an  unpublished 
study  (Ref.  3)  as  examples  that  current 
thinking  among  toxicologists  is  that 
emesis  can  be  induced  safely  in 
petroleum  distillate  poisonings. 

Four  other  comments  urged  a  revision 
or  expansion  of  S  337.50(c)(3).  Two  of 
these  comments  suggested  that  furniture 
polish  be  included  in  the  warning.  One 
of  the  comments  states  that,  although 
the  generic  term  "paint  thinner"  includes 
"turpentine,"  turpentine  should  be 
specifically  mentioned  in  the  labeling. 
However,  the  other  comment  countered 
this  view  stating  that  turpentine  is  not  a 
petroleum  distillate  and.  therefore, 
should  not  be  included  under  the  generic 
term  "paint  thinner."  The  comment 
argued  that  turpentine  has  a  minimal 
potential  for  pulmonary  toxicity  and  a 
high  potential  for  central  nervous 
system  toxicity  if  systbmically  absorbed, 
a  fact  which  would  warrant  inducing 
vomiting. 

The  agency  recognizes  that  induction 
of  emesis  may  be  indicated  in  certain 
cases  of  hydrocarbon  ingestion. 
However,  the  agency  is  also  aware  that 
controversy  exists  whether  or  not 
emesis  should  be  induced  in  these  cases. 
Some  sources  recommend  induction  of 
emesis  when  certain  hydrocarbons  are 
ingested  (Ref.  2)  or  when  the  amount  of 
hydrocarbon  ingested  exceeds  a  certain 
volume  (Refs.  1,  2,  4,  and  5).  Other 
sources  state  that  emetics  are  definitely 
contraindicated  (Ref.  6).  The  major 
argument  against  inducing  emesis  in  the 
pulmonary  complications  that  occur 
from  aspiration  of  the  ingested 
substance  into  the  lung  when  vomiting  is 
induced.  Some  investigators  have  shown 
that  vomiting  is  associated  with  a  higher 
incidence  of  pulmonary  complications 
and  central  nervous  system  involvement 
(Refs.  7  through  10).  Others  (Ref.  4)  have 
shown  that  patients  treated  with  ipecac 
syrup  had  a  lower  incidence  of 
pneumonia  and  that  the  pneumonia  was 
less  severe  than  in  those  treated  with 
gastric  lavage. 

In  view  of  the  controversy  regarding 
the  treatment  of  ingestions  of 
hydrocarbons,  the  agency  believes  that 
emesis  should  be  induced  in  such  cases 
only  under  the  guidance  of  a  health 
professional.  Therefore,  the  agency  is 
proposing  to  retain  in  this  tentative  final 
monograph  the  warning  that  ipecac 
syrup  should  not  be  given  in  petroleum 
distillate  poisonings  unless  directed  by  a 
health  professional. 

Because  "furniture  polish"  is  a 
petroleum  distillate  commonly  found  in 
the  home,  the  agency  agrees  with  the 
comments  that  it  should  be  added  to  the 
warning  as  an  additional  example  of 
petroleum  distillates.  As  one  comment 
pointed  out,  turpentine  in  not  a 


petroleum  distillate,  but  is  a 
hydrocarbon  commonly  found  in  the 
household.  Therefore,  the  agency 
proposes  to  add  it  to  the  warning 
proposed  in  S  337.54(c)(2).  Because  other 
paint  thinners  may  consist  of  petroleum 
distillates,  this  example  will  be  retained 
in  the  warning.  The  agency  is  proposing 
that  the  warning  in  §  337.54(c)(2)  read, 
"Do  not  use  this  product,  unless  directed 
by  a  health  professional,  if  turpentine, 
corrosives,  such  as  alkalies  (lye)  and 
strong  acids,  or  petroleum  distillates, 
such  as  kerosene,  gasoline,  paint 
thinner,  cleaning  fluid,  or  furniture 
polish,  have  been  ingested." 
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25.  Two  comments  asked  for  revision 
of  the  warning  proposed  in  §  337.50(c)(3) 
for  ipecac  syrup  which  reads, 
"ordinarily,  this  product  should  not  be 
used  if  strychnine,  corrosives  such  as 
alkalies  (lye)  and  strong  acids,  or 
petroleum  distillates,  such  as  kerosene, 
gasoline,  paint  thinner,  or  cleaning  fluid 
have  been  ingested."  One  comment 
suggested  that,  although  strychnine  is 
the  most  rapidly  acting  convulsant, 
other  convulsants  such  as  camphor 
should  be  mentioned.  The  other 
comment  argued  that  ingestions  of 
strychnine  are  ^tremely  rare  in  the 
United  States,  and  the  presence  of 
strychnine  in  the  warning  may  distract 


the  consumer  from  the  more  important 
contradictions  to  ipecac-induced  emesis. 
The  comment  added  that  the 
experiences  of  both  medical  and  poison 
control  centers  indicate  that  the  risks 
associated  with  inducing  emesis  after 
ingestion  of  convulsant  drugs  (e.g., 
camphor,  amphetamines,  tricyclic 
antidepressants,  isoniazid)  is  small 
compared  to  the  risk  of  allowing  these 
extremely  toxic  compounds  to  be 
absorbed  into  the  bloodstream.  The 
comment  urged  that  specific  references 
to  convulsant  drugs  be  avoided. 

The  agency  believes  that  in  cases  of 
overdoses  of  convulsants  (e.g.,  camphor, 
amphetamines,  tricyclic  antidepressants, 
isoniazid),  an  emetic  such  as  ipecac 
syrup  should  be  given  unless  the  patient 
is  comatose,  convulsing,  has  no  gag 
reflex,  or  is  rapidly  declining  in  levels  of 
consciousness  (Ref.  1  through  4).  The 
agency  agrees  with  the  latter  comment 
that  the  risk  of  administering  ipecac  to  a 
person  who  has  ingested  a  toxic  dose  of 
a  rapidly  acting  convulsant  is 
considerably  less  than  the" risk  of 
allowing  these  toxic  compounds  to  be 
absorbed  into  the  bloodstream. 
Therefore,  the  agency  is  proposing  not  to 
include  strychnine  or  any  other 
convulsant,  such  as  camphor,  in  the 
warning.  As  discussed  in  comment  23 
above,  the  agency  is  proposing  the 
warning  "do  not  use  in  persons  who  are 
not  fully  conscious"  to  include  the 
various  stages  of  consciousness  in 
which  ipecac  syrup  is  contraindicated. 
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26.  Two  comments  urged  that  ipecac 
syrup  labeling  indicates  the  need  for 
prompt  administration  or  the  need  for 
caution  when  a  delay  occurs  in 
administering  the  product  after  ingestion 
of  toxic  doses  of  phenothiazines,  central 
nervous  system  depressants  (i.e., 
alcohol,  barbiturates,  sedative 
hypnotics,  narcotics),  or  convulsants 
that  have  a  slow-to-moderate  onset  of 
action.  One  comment  cited  a  study 
which  showed  that,  despite  the 
antemetic  action  of  the  phenothiazines, 
the  induction  of  emesis  with  syrup  of 
ipecac  was  successful  (Ref.  1).  The 
comment  also  cited  one  case  in  which 
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emesis  failed  to  occur  and  fatal  ipecac 
cardiotoxicity  resulted  (Ref.  2).  The 
commenl  stated  that  the  risk  of  emesis 
failing  to  occur  increases  with  the  delay 
between  the  ingestion  of  the  toxic  dose 
and  the  administration  of  ipecac  syrup 
because  of  the  amount  of  the  drug 
absorbed.  Both  comments  pointed  out 
that  this  delay,  along  with  the  15  to  30 
minute  or  longer  latency  period  for 
emesis  to  be  induced  by  ipecac  syrup, 
increases  the  chance  that  the  patient 
may  lose  consciousness  or  experience 
convulsions  before  the  onset  of  emesis. 

The  comments  raise  a  valid  concern 
which  the  agency  shares.  However,  it  is 
usually  impossible  for  the  average 
consumer  to  determine  whether  a 
particular  substance  ingested  is  a 
central  nervous  system  depressant  or 
convulsant.  let  alone  decide  whether  it 
possesses  a  slow-to-modorate  onset  of 
action.  The  agency  is  proposing  a 
warning  on  the  principal  display  panel 
of  the  ipecac  syrup  label  instructing  the 
consumer  to  "If  possible  call  a  poison 
control  center,  emergency  medical 
facility,  or  health  professional  for  help 
before  using  this  product."  These 
sources  are  qualified  to  identify  the 
nature  of  the  toxic  substance  ingested 
and  provide  guidance  in  the  correct 
emergency  treatment.  The  labeling  also 
instructs  consumers  to  read  and  follow 
the  directions  for  use  elsewhere  on  the 
bottle  in  an  emergency  situation  when 
help  cannot  be  reached  quickly.  The 
purpose  of  this  statement  is  to  advise 
consumers  not  to  delay  administering 
ipecac  syrup  in  those  cases  when 
professional  help  cannot  be  contacted 
immediately. 

The  agency  believes  that  in  the  case 
of  overdoses  of  phenothiazines.  central 
nervous  system  depressants,  or 
convulsants.  the  risk  of  giving  ipecac 
syrup  when  professional  help  cannot  be 
contacted  is  considerably  less  than  the 
risk  of  allowing  the  patient  to  absorb  a 
toxic  dose  of  these  compounds. 
However,  for  the  reasons  stated  above, 
a  specific  labeling  statement  mentioning 
these  drugs  in  particular  is  not  being 
proposed. 
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27.  One  comment  questioned  whether 
ipecac  syrup  would  be  effective  in 
patients  who  had  ingested  an  antiemetic 
drug  and  whether  it  should  t>e 
contraindicated  in  such  cases.  A  r.jrcond 


comment  referred  to  several  studies  that 
demonstrated  the  effectiveness  of  ipecac 
syrup  in  inducing  vomiting  in  patients 
who  had  ingested  a  variety  of  antiemetic 
drugs  including  phenothiazines.  tricyclic 
antidepressants,  antihistamines,  and 
anticholinergics  (Refs.  1  and  2).  The 
commenl  attributed  the  effectiveness  of 
ipecac  syrup  in  these  cases  to  local 
gastrointestinal  irritation  rather  than  to 
an  action  on  the  vomiting  center  of  the 
brain. 

As  discussed  in  comment  17  ibove. 
ipecac  syrup  induces  vomiting  either  by 
local  gastrointestinal  irritation  or. 
following  systemic  absorption,  by  the 
effect  of  its  alkoloids  on  the  vomiting 
reflex  center  of  the  brain.  In  the  case  of 
ingestion  of  antiemetic  drugs,  which 
may  depress  the  vomiting  center  in  the 
brain,  ipecac  syrup  may  still  induce 
emesis  by  virtue  of  its  local 
gastrointestinal  irritation.  Manoguerra 
and  Krenzelok  (Ref.  1)  reported  that  of 
63  patients  who  ingested  drugs  with 
antiemetic  properties,  51  (81  percent) 
vomited  following  the  first  dose  of 
ipecac.  9  (14  percent)  vomited  after  a 
second  dose,  and  only  3  (5  Percent) 
failed  to  vomit.  These  results  are 
consistent  with  the  studies  of  Ilett  et  al. 
(Ref.  2)  and  Thoman  and  Verhulst  (Ref. 
3)  who  reported  that  the  emetic 
efficiency  (percentage  of  patients 
vomiting)  was  not  decreased  when 
either  phenothiazines  or  antihistamines 
were  identified  as  the  ingested 
substance.  Ilett  et  al.  (Ref.  2)  reported 
100  percent  emetic  efficacy  in  seven 
persons  whcTfiad  iiVcested  dnj 
antiemetic  properties.  Thoratan  anc 
Verhulst  (Ref.  3)  repohedjMat  the 
administration  of  ipecac  syrup  induced 
vomiting  in  94.5  percent  of  a  group  of  291 
patients  who  had  ingested  antiemetic 
drugs.  Based  on  these  data,  the  agency 
concludes  that  there  is  no  need  to 
contraindicate  the  use  of  ipecac  syrup  in 
cases  where  antiemetic  drugs  have  l»een 
ingested. 
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28.  A  number  of  comments  discussed 
the  warning  in  proposed  S  337.50(c)(4). 
which  reads  "Do  not  administer  milk  or 
c  arbonated  beverages  with  this  product 


ith 


(ipecac  syrup|."  Two  comments  strongly 
supported  the  reference  to  milk  in  this 
warning  liecause  milk  reduces  the 
effectiveness  of  ipecac  syrup:  one  of 
these  comments  also  supported  the 
contraindication  to  the  use  of 
carbonated  beverages  as  a  diluent. 
Another  comment  suggested  that  the 
warning  in  S  337.50(c)(4)  be  revised  to 
make  it  less  dogmatic,  i.e.,  "//  is 
prcfrralile  not  to  administer  milk  or 
carbonated  beverages  with  this 
product."  rather  than,  "do  not."  The 
comment  argued  that  the  administration 
of  fluid  followed  by  ambulation  is 
important  to  the  successful  induction  of 
emesis  when  syrup  of  ipecac  is  used. 

Several  comments  suggested  deleting 
the  reference  to  "carbonated  beverages" 
from  the  proposed  warning.  The 
comments  asserted  that  there  are  no 
reports  in  the  published  literature  that 
contraindicate  the  administration  of 
carbonated  beverages,  instead  of  water, 
as  a  diluent  after  giving  ipecac  syrup. 
One  comment  stated  that  the 
administration  of  carbonated  beverages 
after  giving  syrup  of  ipecac  could  have 
been  confused  with  the  administration 
of  carbonated  beverages  where  caustics 
have  been  ingested  and  the  resulting 
gastric  distention  might  lead  to 
perforation.  Ipecac  syrup  is  already 
( ontraindicated  in  such  cases. 

Two^oThwients  stated  that  the 
adminislration  of  fiuid  is  important  to 
successful  induction  of  emesis:  however, 
it  is><Mnetimes  difficult  to  get  children. 

are  most  likely  to  need  ipecac 
^yrup.  to  drink  wafer,  and  clear  juices  or 
carbonated  beverages  may  be  more 
acceptable.  These  comments  cited  a 
study  showing  that  the  use  of 
carbonated  beverages  caused  no 
adverse  affects  or  alteration  of  the 
effectiveness  of  ipecac  syrup  in  inducing 
emesis.  leading  the  authors  of  the  study 
to  c(mclude  that  carbonated  beverages 
do  not  appear  to  affect  the  patient 
adversely  or  alter  the  effectiveness  of 
ipecac  syrup  (Ref.  1).  A  final  comment 
argued  that  the  entire  warning  in 
§  337.50(c)(4)  is  not  warranted,  is  likely 
to  be  in  error,  and  should  be  deleted. 

After  reviewing  the  data,  the  agency 
concluc^es  that  carbonated  beverages 
can  be  safely  administered  after 
ingesting  ipecac  syrup.  The  agency 
agrees  that  administration  of  fluids  is 
important  to  assure  successful  induction 
of  emesis.  The  agency  also  recognizes 
the  difficulty  in  getting  children  to  drink 
water.  Therefore,  the  agency  is 
proposing  that  the  directons  be  revised 
to  state  that  water  or  other  clear  liquids 
are  to  be  given  with  ipecac  syrup. 
Because  studies  have  shown  that  milk 
interfers  with  the  ability  of  ipecac  syrup 
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to  induce  emesis,  the  agency  disagrees 
that  the  entire  waminj;  should  be 
dolefed  (Ref.  2). 
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29.  Two  comments  strongly  supported 
the  need  for  a  drug  interaction 
precaution  to  guard  against  the  use  of 
activated  charcoal  in  conjunction  with 
ipecac  syrup. 

As  discussed  in  the  tentative  final 
monograph  for  emetic  drug  products  (43 
FR  .39.T45),  the  agency  agrees  that  a  drug 
inleraction'precaution  is  necessary  on 
ipecac  syrup  to  warn  against  the 
simultaneous  use  of  activated  charcoal 
and  ipecac  syrup.  Tht  agency  is 
modifying  this  statement  in  this 
tentiative  final  monograph  and 
proposing  is  as  follows:  "Drug 
Interaction  Pivcauti(Vi:  Activated 
charcoal  will  adsorb  Ipecac  syrup.  Do 
not  give  activated  charcoal  until  after 
patient  has  vomited,  unless  directed  by 
a  health  professional."  This  modification 
is  being  proposed  in  order  to  be 
consistent  with  the  wording  of  a 
warning  proposed  for  activated 
charcoal.  (See  comment  43  below.) 

30.  Two  comments  pointed  out  that 
the  first  sentence  of  §  337.50(d)  "Drug 
interaction  precautions"  incorrectly 
states  that  "Activated  charcoal  will 
absorb  ipecac  syrup"  instead  of  stating 
that  "Activated  charcoal  will  adsorb 
ipecac  syrup."  One  comment  contended 
that  the  basis  of  this  drug  interaction  is 
the  adsorption  of  ipecac  alkaloids  to  the 
surface  of  activated  charcoal  particles. 

This  error  was  corrected  in  a  notice 
published  in  the  Federal  Register  of 
November  28. 1978  (43  FR  55417). 

31.  One  comment  suggested  that  the 
labeling  of  ipecac  syrup  include  a 
statement  warning  that  an  overdose  of 
ipeciir,  syrup  could  be  toxic  in  a  child 
who  fails  to  vomit.  The  comment  stated 
that  there  is  no  statement  in  the  labeling 
that  would  make  the  consumer  aware 
that  an  overdose  of  ipecac  syrup  itself 
can  be  toxic. 

FDA  has  reduced  <he  likelihood  of  an 
overdose  by  placing  a  30-mL  container 
size  limit  on  ipecac  sprup  that  is  sold 
OTC.  Thirty  mL  of  ipecac  syrup  is  not  a 
toxic  dose,  even  for  children.  (See 
comment  20  above.)  In  addition,  the 
labeling  of  ipecac  syrup  has  been 
revised  to  instruct  consumers  to  call  a 
Poison  Control  Center,  emergency 
medical  facility,  or  health  professional 


for  help  before  using  the  product  and  to 
call  again  if  the  patient  fails  to  vomit 
within  30  minutes.  For  these  reasons,  the 
agency  concludes  that  the  warning 
suggested  in  the  comment  is 
unnecessary. 

32.  Two  comments  supported  the 
recommended  dose  of  15  mL  (1 
tablespoonful)  of  ipecac  syrup.  One 
comment  expressed  the  opinion  that 
although  15  mL  of  ipecac  syrup  is  the 
usual  dose  in  children  less  than  5  years 
of  age.  and  30  mL  is  the  usual  dose  for 
adults  and  children  over  5  years  of  age, 
standardizing  the  dose  at  15  mL  for 
everyone  as  proposed  is  a  suitable 
alternative  and  would  alleviate  any 
possible  confusion.  However,  five 
comments  by  poison  control  centers 
disagreed  with  the  recommended  15-mL 
dose  of  ipecac  syrup  for  persons  over  1 
year  of  age.  These  comments  urged  that 
this  dosage  be  increased  to  30  mL  for 
adults.  One  comment  submitted 
supporting  data  showing  that  30  mL  of 
ipecac  produced  an  81-percent 
incidenced  of  vomiting  in  adults.  The 
incidence  of  vomiting  was  increased  to 
96-percent  when  a  second  30-mL  dose 
was  administered  to  those  patients  who 
failed  to  vomit  initially  (Ref.  1).  Another 
study  (Ref.  2)  demonstrated  that  the 
incidence  of  vomiting  was  only  55  to  68 
percent  when  a  15-mL  dose  of  ipecac 
was  administered.  The  comments  stated 
further  that,  in  the  experience  of  poison 
control  centers  and  according  to  current 
articles  (Ref.  3) ,  the  appropriate  adult 
dose  of  ipecac  syrup  is  recognized  as  30 
mL  followed  by  1  to  2  glasses  of  water. 

FDA  agrees  with  the  position  and 
supporting  data  submitted  by  the  poison 
control  centers.  The  agency  is  proposing 
that  the  recommended  dose  of  ipecac 
syrup  for  adults,  i.e..  individuals  over  12 
years  of  age.  in  §  337.54(d)(1)  be  an 
initial  dose  of  2  tablespoonsful  (30  mL) 
rather  than  the  previously  proposed  1 
tablespoonful  (15  mL)  dose,  with  a 
second  dose  of  2  tablespoonsful  to  given 
if  vomiting  does  not  occur  within  30 
minutes. 
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33.  Several  comments  objected  to  the 
proposed  directions  for  use.  which 
recommend  the  administration  of  ipecac 
syrup  in  infants  under  1  year  of  age 
without  medical  supervision.  The 
comments  argued  that  infants  under  1 


year  of  age  need  to  be  carefully  — 
attended  when  vomiting  occurs  in  order 
to  help  me  child  become  properly 
positioned  to  prevent  aspiration  of 
vomitus.  Some  comments  further  argued 
that  because  many  people  believe 
incorrectly  that  ipecac  is  an  "antidote" 
rather  than  an  emetic  and  because 
ipecac  takes  approximately  30  minutes 
to  be  effective,  a  large  number  of 
children  may  not  be  properly  attended 
during  this  critical  period,  thereby 
needlessly  exposing  them  to  accidents 
involving  aspiration  of  vomitus  and 
possible  death  by  suffocation  or 
aspiration  pneumonitis.  Two  other 
comments  urged  that  the  use  of  ipecac 
syrup  for  infants  under  6  months  of  age 
be  restricted  to  a  physician's  office  or 
emergency  room.  One  of  the  comments 
cited  a  statement  in  a  recently  published 
text  supporting  this  proposed  restriction 
(Ref.  1). 

Although  the  agency  shares  the 
comments'  concern  that  it  is  best  to  use 
ipecac  syrup  in  infants  under  1  year  of 
age  only  under  professional  advice  and 
guidance  because  of  the  risk  that  infants 
might  aspirate  their  vomitus,  the 
comments  have  not  provided  adequate 
or  convincing  justification  for  deletion  of 
the  dosage  statement  for  infants  under  1 
year  of  age.  The  labeling  contains 
directions  to  seek  professional 
assistance  before  administering  ipecac 
syrup  to  any  age  group.  The  agency 
recognizes  there  may  be  situations  when 
professional  assistance  cannot  be 
obtained  and  believes  that  the  risk  of 
aspiration  may  be  less  in  such  situations 
than  the  risk  of  allowing  a  toxic 
substance  to  be  absorbed.  The  agency 
also  recognizes  that  infants  between  the 
ages  of  6  months  and  1  year  are  quite 
mobile  and  thus  susceptible  to 
accidental  poisoning  and  believes  that  a 
dosage  for  this  age  group  should  be 
provided  in  this  tentative  final 
monograph.  Because  the  chance  of 
accidental  poisoning  in  infants  under  6 
months  woiild  be  extremely  rare,  a  dose 
for  this  age  group  is  not  being  proposed 
in  the  monograph.  A  statement  has  been 
added  advising  that  ipecac  syrup  should 
not  be  given  to  children  under  8  months 
of  age  unless  directed  by  a  health 
professional. 

Reference 

(1)  Goldfrank.  L.R..  "Managing  of  the 
Overdosed  or  Poisoned  Patient  who  is  Alert." 
in  "Toxicological  Emergencies,"  Appleton, 
Century,  Crofts,  New  York.  p.  12, 1982. 

34.  Three  comments  recommended 
against  administering  a  second  dose  of 
ipecac  syrup.  Two  of  the  comments 
stated  that  a  second  dose  of  ipecac 
synip  at  home  would  delay  treatment  at 
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a  hospital  or  other  medical  faciiily.  The 
third  comment  stated  that  the  only  time 
that  a  second  dose  of  ipecac  syrup 
would  be  needed  is  for  overdoses  in 
adults  who  fail  to  vomit  followio;;  the 
first  d«)se.  The  comment  stated  that 
overdoses  in  adults  are  usually 
intenfional  and  involve  ingestion  of 
large  amounts  of  drugs  and  multiple 
combinations.  According  to  the 
comment,  these  patients  should  be 
treated  in  emergency  facilities  and 
should  receive  psychiatric  evaluation. 
The  comment  stated  that,  because  home 
freatment  would  involve  no  more  than 
administration  of  the  first  dose  of  ipecac 
syrup  and  then  transportation  of  the 
patient  to  the  hospital,  only  one  dose  of 
ipecac  syrup  is  necessary. 

The  agency  does  not  agree  that 
directions  to  give  a  second  dose  of 
ip«;cac  sttJfuld  be  deleted  from  the 
monograph.  One  of  the  basic  reasons  for 
having  ipecac  syrup  in  the  home  is  so 
that  consumers  can  treat  cases  of 
poisoning  even  if  professional  help 
cannot  be  obtained.  The  ag«?ncy  fully 
supports  the  idea  that  professional  help 
should  be  sought  before  ipecac  syrup  is 
used  but  realizes  that  some  cases  may 
exist  where  help  cannot  be  obtained 
quickly.  In  those  cases,  consumers 
should  have  directions  for  the  proper 
use  of  ipecac  syrup,  including  directions 
to  administer  a  second  dose.  In  further 
support  of  giving  a  second  dose  Veltri 
and  Temple  (Ref.  1)  report  that  the 
ability  to  induce  emcsis  at  home  is  a 
significant  advantage  because  the 
average  delay  between  ingestion  and 
arrival  at  an  emergency  room  has  been 
reported  to  be  in  excess  of  60  minutes, 
and  delays  longer  than  60  minutes  are 
associated  with  a  decrease  in  the 
efficiency  of  emesis.  The  need  for 
psychiatric  evaluation  is  unrelated  to 
the  safe  and  effective  use  of  OTC  poison 
treatment  drug  products.  Therefore,  this 
subject  is  not  covered  in  the  monograph 
for  OTC  poison  treatment  drug  products. 

Reference  « 

(1)  Veltri.  I.e..  and  A.R.  Temple. 
'Telephone  Management  of  Poisoning  Using 
Syrup  of  Ipecac."  Clinical  Tofticolofiv.  9:407- 
417.  1976. 

35.  Three  comments  opposed  the 
recommendations,  proposed  in  §§337.50 
(c)(1).  (e)(i).  and  (e)(ii).  to  repeat  the 
dose  of  ipecac  syrup  if  vomiting  does 
not  occur  within  20  minutes.  The 
comments  noted  that  Rauber  (Ref.  1)  has 
reported  that  after  administering  ipecac 
syrup  the  time  to  emesis  was  as  high  as 
26  minutes  in  the  24  patients  studied, 
and,  in  the  author's  personal  experience. 
25  to  30  minutes  is  more  often  the  time 
to  emesis.  On^  comment  stated  that  in  a 
recent  series  of  experiments  in  normal 


healthy  male  volunteers,  the  average 
time  to  induce  emesis  was  22  minutes 
(Ref.  2).  The  comments,  therefore,  urged 
that  the  recommended  time  limit  before 
repeating  the  dose  of  ipecac  syrup  be 
raised  to  30  minutes.  Three  other 
comments  recommended  deletion  of  the 
recommendation  that  a  second  dose  of 
ipecac  syrup  be  given  if  the  first  dose 
does  not  induce  vomiting  within  20 
minutes  because  waiting  for  a  second 
dose  to  take  effect  could  cause 
excessive  delay  and  loss  of  valuable 
time  before  transporting  the  patient  to  a 
medical  facility.  One  of  these  comments 
recommended  that  the  patient  be 
advised  to  call  a  physician  immediately 
if  vomiting  does  not  occur  within  20 
minutes. 

The  agency  has  reviewed  the  data 
cited  by  the  comments  and  is  persuaded 
that  the  directions  for  ipecac  syrup 
should  be  revised  to  indicate  that  a 
second  dose  of  ipecac  syrup  should  be 
administered  if  vomiting  has  not 
occurred  within  30  minutes.  Veltri  and 
Temple  (Ref.  2)  reported  that  of  776 
cases.  419  subjects  (54  percent)  vomited 
within  15  minutes  of  ipecac 
administration.  The  number  increased  to 
689  cases  (88.9  percent)  within  30 
minutes.  This  finding  is  supported  by 
Rauber  (Ref.  1)  who  found  a  mean  time 
to  vomiting  of  26  minutes.  Similar  results 
were  obtained  in  a  study  by  Manoguerra 
and  Krenzelok  (Ref.  3)  on  232  patients 
and  in  a  stady  by  Robertson  (Ref.  4)  on 
214  patient^  Analysis  of  the  data  from 
the  Manoguerra  and  Krenzelok  study 
show^  that  144  of  232  patients  (62.1 
percent)  vomited  i"  the  O-to-20-minute 
interval,  while  44  patients  (18.9  percent) 
vomited  in  the  20-to-30-minute  inter\al. 
Similarly,  the  Robertson  data  showed 
that  33  of  214  patients  (15.4  percent) 
vomited  in  the  20-to-30-minute  interval, 
while  successful  emesis  occurred  in  156 
of  214  patients  (72.9  percent)  within  the 
O-to-20-minute  interval.  The  agency 
believes  that  the  increases  in  successful 
emesis  shown  by  the  above  studies  for 
the  20-to-30-minute  time  interval 
represent  a  significant  increase  in 
successful  emesis.  The  agency  does  not 
agree  that  directions  to  give  a  second 
dose  of  ipecac  should  be  deleted  from 
the  monograph.  As  discussed  in 
response  to  comment  34  above,  a 
principal  reason  for  having  ipecac  in  the 
home  is  to  permit  treatment  of  poisoning 
when  professional  help  cannot  be 
reached.  Ideally,  professional  help 
should  be  sought  before  ipecac  syrup  is 
used:  however,  in  some  cases  it  may  not 
be  possible  to  obtain  help  promptly.  In 
those  cases,  consumers  should  have 
directions  for  the  proper  use  of  ipecac 
syrup.  If  vomiting  does  not  occur  within 


30  minutes,  a  second  dose  should  be 
given  to  take  advantage  of  any  ^ 

cumulative  effect  of  the  second  dose  of 
ipecac.  In  further  support  of  giving  a 
second  dose.  Veltri  and  Temple  (Ref.  2) 
report  that  the  ability  to  induce  emesis 
at  home  is  a  significant  advantage 
because  the  average  delay  between 
ingestion  and  arrival  at  an  emergency 
room  has  been  reported  in  excess  of  60 
minutes,  and  delays  longer  than  60 
minutes  are  associated  with  a  decrease 
in  efficiency  of  emesis. 

References 

(1)  Rauber.  A..  "The  Cardiac  Safely  of 
Ipecac  l?»ed  as  a  Therapeutic  Emetic," 
Vttennary  ami  Human  Toxicolofiy.  20:l(i6- 
16«.  1978. 

1 2)  Veltri.  I.e..  and  A.R.  Temple. 
"Telephone  Management  of  Poisoning  Using 
Syrup  of  Ipeca."  Clinical  Toxicology, 
9:407-417.  1976. 

(.1)  Manoguerra.  A.S.,  and  E.P.  Krenzelok, 
"Rapid  Emesis  from  High-Dose  Ipecac  Syrup 
in  Adults  and  Children  Intoxicated  with 
Antiemetics  or  Other  Drugs."  American 
/ouTial  of  Hospital  Pharmacy.  35:1380-1362. 
1978. 

(4)  Robertson.  W.O..  "Syrup  of  Ipecac— A 
Slow  or  Fast  Emetic?."  American  Journal  of 
Disea^s  of  Children.  103:58-61. 1962. 

36.  Several  comments  supported  the 
second  portion  of  the  warning  proposed 
in  §  337.50(c)(1).  "Call  a  physician. 
Poison  Control  Centef,  or  emergency 
room  . . .  immediately  if  vomiting  does 
not  occur  within  20  minutes  after  a 
second  dose  has  been  given."  However, 
one  comment  believed  this  information 
should  also  appear  as  a  direction 
because  most  people  would  look  in  the 
directions  for  further  advice  if  vomiting 
does  not  occur. 

The  directions  being  proposed  in  this 
tentative  final  monograph  for  ipecac 
syrup  include  the  dosages  to  be  given 
and  instructions  to  repeat  the  dose  if 
vomiting  has  not  occurred  within  30 
minutes.  The  principal  display  panel  of 
an  ipecac  syrup  container  will  contain 
advice  to  call  a  poison  control  center, 
emergency  medical  facility,  or  health 
professional  for  help  before  using  the 
product.  The  agency  agrees  that  the 
directions  should  reinforce  the 
importance  of  continued  attempts  to 
obtain  professional  help  when  using  any 
poison  treatment  product  and.  therefore, 
proposes  the  following  statement  for 
inclusion  in  the  directions  of  all  poison 
treatment  drug  products:  "If  previous 
attempts  to  contact  a  poison  control 
center,  emergency  medical  facility,  or 
health  professional  were  unsuccessful, 
continue  trjing." 

37.  One  comment  urged  that  ipecac 
syrup  labeling  contain  a 
recommendation  to  check  the  label  of 
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the  ingested  substance  for  pertinent  first 
aid  instructions  because  many 
commercial  chemical  products 
containing  caustic  substances  or  organic 
solvents  now  carry  warnings  against 
inducing  emesis  in  case  of  ingestion.  The 
comment  added  that  the  Consumer 
Product  Safely  Commission  is  currently 
considering  a  requirement  that  labeling 
on  all  chemical  products  under  its 
jurisdiction  carry  first  aid  instructions, 
including  instructions  on  whether  or  net 
to  induce  vomiting. 

The  agency  recognizes  that  the 
Federal  Hazardous  Substances  Act  (15 
U.S.C.  1261.2(p)(l)(G))  and  related 
regulations  (16  CFR  1500.3(b)(14)(i)  and 
21  CFR  1230.14)  contain  requirements  for 
labeling  hazardous  or  caustic 
substances  with  instructions  for  first  aid 
treatment.  However,  many  household 
products  are  labeled  with  inadequate, 
incorrect,  and  potentially  misleading 
first  aid  instructions.  Alderman,  et  al. 
(Ref  1)  surveyed  1,019  household 
product  labels  and  found  that  83  percent 
had  inadequate  first  aid  information.  In 
view  of  this  information,  the  agency 
believes  that  it  would  be  inappropriate 
and  potentially  harmful  to  include  such 
a  statement  in  the  ipecac  syrup  labeling. 
At  some  future  time,  if  product  first  aid 
labeling  becomes  more  reliable,  the 
agency  will  reevaluate  its  position. 

Reference 

(1)  Alderman.  D..  ef  al..  "How  Adequate 
are  Warnings  and  First  Aid  Instructions  on 
Consumer  Product  Labels?:  An 
Investigation,"  Veterinary  and  Human 
Toxicology.  24:1:»-11,  1982. 

38.  Three  comments  stressed  the 
importance  of  keeping  the  patient 
ambulatory  after  the  administration  of 
ipecac  syrup.  One  of  these  comments, 
from  a  poison  control  center,  stated  that 
its  experience  had  showm  that  em'esis  is 
greatly  delayed  if  the  patient  is  kept 
inactive  following  the  administration  of 
ipecac  syrup.  The  comment  urged  that 
labeling  be  modified  to  mention  this 
concern.  Another  comment  submitted  a 
study  showing  no  significant  difference 
in  the  time  it  took  to  induce  emesis  in 
patients  kept  in  motion  versus  those 
assigned  bedrest  (Ref.  1). 

Keeping  the  person  who  has  been 
given  ipecac  syrup  active  may  or  may 
not  speed  up  emesis:  however, 
regardless  of  the  poison  treatment  used, 
activity  may  prevent  loss  of 
consciousness,  which  is  a  particular 
problem  with  people  who  have  ingested 
an  overdose  of  a  central  nervous  system 
depressant.  Therefore,  the  agency  is 
proposing  that  the  statement,  "Keeping 
patient  active  and  moving,"  be  added  to 
the  directions  for  use  of  all  poison 
treatment  drug  products .   • 


Reference 

(1)  Meester,  W.D..  "Emesis  and  Lavage." 
Veterinary  and  Human  Toxicology.  22:225- 
234. 1980. 

39.  Referring  to  the  Miscellaneous 
Internal  Panel's  statement  that,  "when 
retching  and  vomiting  begin,  the  patient 
should  be  placed  face  down  with  head 
lower  than  hips"  (47  FR  447),  one 
comment  suggested  that  children  be 
seated  or  held  on  an  adult's  lap  near  a 
basin  or  sink  while  vomiting  so  that  the 
mouth  can  be  cleared  of  any  vomitus. 
The  comment  stated  that  it  is  difficult  to 
expect  a  child  or  adult  to  be  placed  face 
down  with  head  lower  than  hips,  when 
vomiting  begins. 

The  agency  agrees  with  the  Panel  that 
when  vomiting  begins  the  head-lower- 
than-hip  position  helps  prevent 
aspiration  of  the  vomitus  into  the  lungs. 
However,  as  the  comment  pointed  out, 
this  position  would  be  difficult  for  a 
patient  to  maintain  under  some 
circumstances.  Although  the  Panel 
included  the  statement  in  its  report,  it 
was  not  included  in  the  labeling 
recommended  in  its  monograph.  In  view 
of  the  potentially  conflicting  results,  the 
agency  does  not  believe  a  statement 
regarding  positioning  of  the  patient 
should  be  included  in  the  monograph. 

Reference 

(1)  Goldfrank,  L.R..  "Managing  of  the 
Overdosed  or  Poisoned  Patient  who  is  Alert," 
in  "Toxicological  Emergencies,"  Appleton. 
Century,  Crofts.  New  York,  p.  12. 19S2. 

40.  Four  comments  urged  that  ipecac 
syrup  should  be  packaged  and  marketed 
only  in  30-mL  containers,  arguing  that 
this  container  size  provides  two  15-mL 
doses,  which  would  be  convenient,  safe, 
and  effective;  any  larger  amount  could 
lead  to  overdoses  in  children  and  any 
less  might  be  ineffective.  Two  other 
comments  supported  the  30-mL  size,  but 
suggested  that  two  15-mL  containers 
should  also  be  permitted.  Three 
comments  favored  the  15-mL  size  only, 
arguing  that  15  mL  is  the  unit  dose  for  a 
child.  One  of  these  comments  suggested 
that  the  15-mL  containers  should  be 
marketed  in  packages  of  four  to  permit 
simultaneous  treatment  of  several 
patients. 

Current  FDA  regulations  (21  CFR 
201.308(c))  require  that  the  OTC 
marketing  of  ipecac  syrup  be  limited  to 
30  mb  containers.  This  package  size  is 
convenient  in  that  it  provides  one  adult 
dose  or  two  15  mL  doses  for  children  age 
1  to  12.  The  comments  did  not  present 
any  convincing  arguments  to  warrant  a 
change  in  the  container  size.  Therefore, 
the  30  mL  container  size  requirement  is 
proposed  in  this  tentative  finaU. 
monograph. 


41.  One  comment  urged  that  safety 
caps  not  be  used  on  bottles  of  ipecac 
syrup. 

The  Poison  Prevention  Packaging  Act 
(15  U.S.C.  1471-1476),  which  requires 
safety  packaging  for  certain  drug 
products,  is  administered  by  the 
Consumer  Product  Safety  Commission 
(CPSC).  Where  necessary.  FDA  can 
request  CPSC  to  require  safety  closures 
on  OTC  drugs.  However,  because  ipecac 
syrup  is  packaged  only  in  30  mL 
containers,  each  of  which  contains  a 
less-than-toxic  dose  for  a  small  child, 
and  the  presence  of  safety  closures 
could  result  in  unwarranted  delay  and 
confusion  in  the  administration  of 
ipecac  syrup  to  treat  poisoning  victims 
in  emergency  situations,  the  agency 
agrees  that  safety  closures  should  not  be 
used  on  bottles  of  ipecac  syrup  sold 
OTC. 

42.  One  comment  suggested  that,  to 
prevent  misunderstanding  by  dispensing 
pharmacists,  every  bottle  of  ipecac 
syrup  larger  than  30  mL  should  bear  the 
following  statement  on  the  label: 
"Remember,  30  mL  may  be  dispensed 
without  a  prescription." 

This  monograph  establishes 
,  conditions  of  marketing  of  OTC  drugs 
only.  It  does  not  address  prescription 
labeling.  Thus  the  statement  suggested 
by  the  comment  is  not  included  in  the 
monograph.  The  agency  has  no 
objection  to  a  statement  similar  to  that 
suggested  by  the  comment  appearing  in 
the  labeling  of  prescription  size  bottles 
of  ipecac  syrup  and  is  aware  that  such 
labeling  is  currently  used  (Ref.  1). 
However,  the  agency  suggests  that  when 
such  labeling  is  used  it  should  also 
include  a  statement  that  complete 
labeling  information  as  specified  in  the 
poison  treatment  drug  products 
monograph  (21  CFR  Part  357  Subpart  A) 
must  be  provided  to  consumers  to  whom 
the  product  is  sold.  The  agency  suggests 
that  manufacturers  of  prescription  size 
bottles  of  ipecac  syrup  provide 
pharmacists  complete  auxiliary  labeling 
to  provide  to  consumer  when  smaller 
quantities  are  sold  from  prescription 
size  bottles. 

Reference 

(1)  Physicians  Desk  Reference,  37th 
Edition.  Medical  Economics  Company, 
Orandell,  NJ,  p.  1141. 1983. 

E.  Comments  on  Adsorbents 

43.  Two  comments  objected  to  the 
OTC  availability  of  activated  charcoal 
as  a  poison  adsorbent.  The  comments 
contended  that  poisoning  cases  serious 
enough  to  require  the  use  of  activated 
charcoal  should  be  treated  in  an 
emergency  room  or  other  health  care 
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facility.  A  comment  from  a  poison 
control  center  stated  that  its  experience 
indicates  that  only  about  10  percent  of 
toxic  ingestion  exposures  are  serious 
enough  to  require  both  the  induction  of 
emesis  and  the  additional 
decontamination  provided  by  activated 
charcoal.  The  other  comment  expressed 
that  use  of  activated  charcoal  in  the 
home  may  create  a  false  sense  of 
security  and  delay  consultation  with  a 
poison  control  center. 

Although  syrup  of  ipecac  has  long 
been  recognized  as  the  first  line  of 
defense  in  the  home  treatment  of 
poisoning,  a  number  of  studies  have 
shown  that  vomiting  induced  by  ipecac 
is  often  not  complete,  with  recovery  of 
stomach  contents  varying  from  0  to  78 
percent  (Ref.  1).  Activated  charcoal  has 
been  demonstrated  to  be  safe  and 
effective  in  adsorbing  poison  that  may 
remain  in  the  gastrointestinal  tract  after 
vomiting  has  occurred.  The 
Miscellaneous  Internal  Panel  recognized 
(47  FR  448)  and  the  agency  concurs  that, 
generally,  the  use  of  activated  charcoal 
should  be  restricted  to  administration 
following  the  induction  of  vomiting.  The 
agency  is  therefore  proposing  the 
following  statement  for  inclusion  on 
activated  charcoal  products  as  a  drug 
interaction  precaution:  "Do  not  give 
activated  charcoal  i^itil  after  patient  has 
vomited  unless  directed  by  a  health 
professional."  There  are  situations  in 
which  activated  charcoal  can  be 
administered  without  inducing  vomiting. 
However,  the  agency  believes  that  this 
decision  should  be  made  by  a  health 
professional  on  an  individual  case  basis. 
This  warning  will  replace  the  warning 
recommended  by  the  panel  in 
$  357.20(c)(3). 
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44.  Three  comments  commended  the 
Panel  for  both  anticipating  and 
encouraging  the  development  of  new 
and  more  palatable  dosage  forms  of 
activated  charcoal,  but  expressed 
concern  over  the  Panel's  recommended 
criteria  for  comparison  of  the  adsorptive 
capacity  of  new  dosage  forms  with  the 
existing  dosage  form.  One  comment 
urged  development  of  a  methodology  for 
an  in  vivo  comparison  of  dosage  forms. 
Another  comment  asserted  that  the 
testing  criteria  recommended  by  the 
Panel  are  unnecessary  because  there  are 
adequate  compendial  standards  for 
measuring  the  adsorptive  capacity  of 
activated  charcoal  in  the  United  States 
Pharmacopeia  (U.S.P.)  (Ref.  1).  The 
comment  stated  that  any  product 
containing  activated  charcoal  U.S.P.  as 


its  active  ingredient  would  have  to  meet 
these  standards  for  adsorptivity.  and 
that  these  standards,  which  can  be 
applied  to  Hnal  formulations,  make  in 
vivo  testing  scientifically  and  legally 
unnecessary. 

The  agency  agrees  that  additional 
testing  criteria  for  activated  charcoal 
beyond  flnal  formulation  conformity  to 
U.S.P.  adsorptivity  standards  (Ref.  1) 
should  not  be  necessary  for  any 
activated  charcoal  product.  The  agency 
is  proposing  that  the  monograph  specify 
that  fmal  formulations,  in  amounts 
equivalent  to  one  gram  (g)  of  activated 
charcoal,  must  meet  or  exceed  the 
standards  for  adsorptivity  for  activated 
charcoal,  U.S.P.  However,  the  U.S.P. 
adsorptivity  standard  is  specific  to  a  dry 
powdered  dosage  form  and  may  not  be 
readily  applicable  to  the  testing  of  other 
dosage  forms.  The  agency  invites 
specific  comment  on  suitable  testing 
standards  and  methods,  including 
modifications  of  the  U.S.P.  adsorptivity 
standard,  for  dosage  form*  other  than 
the  traditional  dry  powdet  ;d  activated 
charcoal. 
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45.  One  comment  questioned  the 
possibility  of  aspiration  of  activated 
charcoal  in  powdered  form. 

Athough  activated  charcoal  is 
normally  packaged  in  powdered  form, 
the  likelihood  of  aspiration  is  minimal 
because  the  directions  for  use  instruct 
the  consumer  to  mix  the  activated 
charcoal  in  water  before  it  is 
administered. 

46.  One  comment  supported  the 
Miscellaneous  Internal  Panel's  30  g  . 
minimum  dosage  recommendation  for 
activated  charcoal  and  urged  the  agency 
to  restrict  the  OTC  marketing  of 
activated  charcoal  products  to  a  unit 
dose  form  containing  a  minimum  of  30  g. 
The  comment  expressed  concern  that 
the  dosage  of  activated  charcoal  may 
not  be  adequate  if  the  Panel's  volume 
measure  recommendation  (6  level 
tablespoonsful)  was  used  because  of  the 
varying  densities  of  charcoal  powder 
and  because  1  tablespoonful  could 
supply  from  3.5  to  6  g  of  activated 
charcoal  (Refs.  1  and  2). 

Another  comment  disagreed  with  the 
Panel's  30-g  recommendations  and 
requested  that  the  dose  be  changed  to  25 
g.  "The  comment  supplied  information 
indicating  that  a  much  wider  effective 
dosage  range  (from  5  to  60  g)  exists  in 
actual  practice  and  that  a  product 
containing  25  g  activated  charcoal  is  in 


widespread  use  with  general  acceptance 
by  emergency  medical  facilities  (Ref.  3). 

The  agency  recognizes  that  the 
density  of  activated  charcoal  may  vary 
considerably.  As  pointed  out  by  one 
comment,  a  tablespoonful  of  activated 
charcoal  can  contain  anywhere  from  3.5 
to  6  g  (Refs.  1  and  2):  thus,  6 
tablespoonsful  could  contain  from  21  to 
36  g.  liie  dose  of  activated  charcoal 
generally  recommended  is  8  to  10  times 
the  amount  of  the  toxic  substance 
ingested  (Refs.  1  and  2)  with  the 
maximum  limit  determined  only  by  the 
feasibility  of  administration  (47  PR  449). 
For  these  reasons,  the  agency  does  not 
believe  the  dose  of  activated  charcoal 
needs  to  be  limited  to  a  specific  weight 
amount.  Instead,  the  agency  is  proposing 
a  range  of  20  to  30  g  as  a  dose  of 
activated  charcoal.  Taking  into 
consideration  the  varying  densities  of 
activated  charcoal,  this  dosage 
approximates  the  Panel's 
recommendation  of  6  tablespoonsful.  It 
will  also  include  the  25  g  product  that  is 
recommended  by  one  comment.  As  the 
comment  and  the  Panel  pointed  out, 
there  is  a  wide  effective  dosage  range 
for  activated  charcoal,  and  the  agency  is 
proposing  that  a  second  dose  be  given  if 
possible.  (See  comment  50  below.) 
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F.  Comments  on  Adsorbent  Labeling 

47,  One  comment  sOggested  that  the 
statement  of  identity  recommended  in 
S  357.50(a)  for  poison  treatment  drug 
products  containing  activated  charcoal 
be  changed  from  the  term  "adsorbent" 
to  a  more  easily  understood  term  such 
as  "poison  antidote."  "emergency 
poison  antidote."  or  "first  aid  poison 
antidote." 

Webster  defines  antidote  as  a  remedy 
to  counteract  the  effect  of  a  poison  (Ref. 
1).  Activated  charcoal  acts  by  means  of 
adsorbing  poisons,  not  by  counteracting 
their  effects.  Thus,  it  would  be  false  and 
misleading  to  replace  the  term 
"adsorbent"  with  any  term  implying  that 
activated  charcoal  is  a  poison  antidote. 
However,  acceptable  statements  of 
identity  are  provided  by  replacing  the 
word  "antidote"  with  the  word 
"adsorbent"  in  the  phrases  suggested  by 
the  comment,  i.e.,  "poison  adsorbent," 
"emergency  poison  adsorbent"  or  'Tirst 
aid  poison  adsorbent,"  Therefore,  the 
agency  is  proposing  that  any  one  of 
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these  phrases  may  be  used  as  the 
statement  of  identity  in  place  of  the 
word  "adsorbent"  for  poison  treatment 
druM  products  containing  activated 
charcoal. 
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48.  One  comment  behcved  that  the 
Miscellaneous  Internal  Panel's 
recommended  directions  of  mixing  4  ozs 
(120  mL)  of  water  with  30  g  of  activated 
charcoal  would  result  in  too  thick  a 
slurry  with  increased  chances  of 
complications  if  aspiration  of  the 
charcoal  mixture  occurs.  The  comment 
cited  a  case  in  which  a  mixture  of  9  g  of 
charcoal  in  33  mL  of  water  was 
administered  to  a  patient  who 
regurgitated  and  aspirated  the  mixture, 
resultinp  in  the  immediate  development 
of  airw.iy  obstruction  (Ref.  1).  The 
comment  pointed  out  that  the  water  to 
charcoal  ratio  in  this  case  (3.89:1)  is  very 
close  to  the  ratio  (4:1)  recommended  by 
the  Panel.  The  comment  recommended 
that  the  charcoal  be  mixed  with  8  oz 
(240  mL)  of  water,  adding  that  such  a 
mixture  allows  for  a  better  dispersion  of 
the  charcoal  in  water  and  has  the 
advantage  of  making  the  charcoal  more 
palatable. 

Upon  evaluation  of  the  report  of  the 
case  of  airway  obstruction  resulting 
from  the  aspiration  of  a  thick  chan-oal- 
water  slurry,  the  agency  agrees  with  the 
comment  that  increasing  the  amount  of 
water  mixed  with  activated  charcoal 
will  reduce  this  danger,  aid  in  the 
dispersion  of  the  charcoal  in  water,  and 
make  the  mixture  more  palatable  and 
thus  more  likely  to  be  ingested. 
Therefore,  the  agency  is  proposing  that 
the  directions  for  activiited  charcoal 
provide  that  the  dose  is  to  be 
administrated  in  a  minimum  of  8  oz  of 
liquid. 
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49.  Several  comments  stated  that  the 
directions  for  activated  charcoal 
recommened  by  the  Panel  in  §  357.50(d) 
are  too  specific  and  restrictive  in  that 
they  do  not  allow  the  mention  of  dosage 
forms  other  than  aqueous  solutions.  The 
comments  requested'that  the  directions 
be  modified  to  allow  these  atiernative 
dosage  forms  to  be  mentioned. 

The  agency  agrees.  As  pointed  out- in 
comment  44  above,  the  agency  has  no 
objection  to  alternative  dosage  forms  as 
long  as  suitable  testing  methods  can  be 
developed  to  insure  that  the  final 


product  meets  USP  XX  standards  for 
adsorbency.  Accordingly,  the  agency 
has  revised  the  directions  in  this 
tentative  final  monograph  to  allow  for 
alternative  dosage  forms. 

50.  Two  comments  suggested  that  the 
labeling  of  activated  charcoal  include  a 
statement  that  the  dose  of  activated 
charcoal  should  be  repeated  if  possible. 
One  comment  stated  that  the  upper 
limits  of  charcoal  administration  are 
governed  only  the  feasibility  of 
administration. 

The  agency  agrees.  Doses  of  activated 
charcoal  up  to  120  g  have  been 
administered  with  no  reported  side 
effects  (Refs.  1  and  2)  and,  in  general, 
the  larger  the  does  of  activated  charcoal 
the  greater  the  adsorption  of  the 
ingested  poison.  Therefore,  the  agency  is 
proposing  the  following  statement  in  the 
directions  for  activated  charcoal: 
"Repeat  dose  immediately,  if  possible." 

References 

(1)  Greensher.  J.,  et  al..  "Activated 
Charcoal  Updated."  Annals  of  Emergency 
Mudicine.  8:261-263. 1979. 

(2)  Dipalma.  J.R.,  "Activated  Charcoal — A 
Neglected  Antidote,"  Clinical  Pharmacology, 
20:155-156.1979. 

51.  One  comment  suggested  that  the 
warning  "Do  not  give  activated  charcoal 
to  people  who  have  swallowed 
petroleum  distillate  or  corrosive 
products"  be  added  to  the  warnings  for 
products  containing  activated  charcoal 
because  the  administration  of  activated 
charcoal  is  not  infrequently  followed  by 
vomiting  and  the  induction  of  emesis  for 
corrosive  products  is  contraindicated. 
The  comment  added  that  an  additional 
complication  to  the  use  of  aciivaieu 
charcoal  with  corrosives  is  that  it  may 
obscure  visual  observation  of 
gastroesophageal  lesions  by  endoscopy. 
The  comment  concluded  that  there  is  a 
lack  of  evidence  documenting  the 
beneficial  effects  of  activated  charcoal 
in  humans  who  have  ingested  corrosives 
or  petroleum  distillates,  and,  therefore, 
activated  charcoal  should  not  be  used 
following  ingestion  of  these  substances. 

The  agency  agrees  with  the  comment. 
Decker.  Combs,  and  Corby  (Ref.  1) 
found  that  corrosives  such  as  inorganic 
acids,  sodium  and  potassium 
hydroxides,  and  sodium  metasilicate  are 
not  adsorbed  to  any  measurable  extent 
by  activated  charcoal.  Picchioni,  Chin, 
and  Laird  (Ref.  2)  reported  that,  in  rats, 
kerosene  is  adsorbed  by  activated 
charcoal,  but  that  there  is  a  lack  of  data 
on  the  ability  of  activated  charcoal  to 
adsorb  other  petroleum  distillates.  Some 
authors  report  that  activated  charcoal  is 
ineffective  in  petroleum  distillate 
ingestions  (Ref.  3).  For  these  reasons,  the 
agency  believes  that  the  labeling  of 


activated  charcoal  should  include  the 
same  corrosive,  petroleum  distillate 
warning  as  that  required  for  ipecac 
syrup. 
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G.  Comments  on  Poison  Treatment  Kits 

52.  Nine  comments  supported  the 
concept  of  poison  treatment  kits 
containing  both  activated  charcoal  and 
ipecac  syrup  and  encouraged  their 
availability.  Eight  other  comments. 
While  supporting  the  OTC  availability 
of  ipecac  syrup,  opposed  the  OTC 
marketing  of  kits  containing  activated 
charcoal  as  well  as  ipecac  syrup.  The 
comments  pointed  out  that  the  kits 
would  be  more  expensive  than  ipecac 
syrup  alone,  that  activated  charcoal 
could  be  administered  at  the  wrong  time 
and  interfere  with  the  functioning  of  the 
ipecac  syrup,  and  that  ingestion  serious 
enough  to  warrant  the  use  of  activated 
charcoal  should  properly  be  treated  in 
an  emergency  room. 

The  agency  appreciates  the  concerns 
and  objections  raised  by  the  comments 
opposing  the  marketing  of  activated 
charcoal  with  ipecac  syrup  in  poison 
treatment  kits.  The  kits  will  undoubtedly 
be  more  expensive  than  ipecac  syrup 
alone,  but  they  are  not  intended  to 
replace  or  prevent  the  sale  of  ipecac 
syrup  packaged  alone.  Although 
activated  charcoal  can  adsorb  ipecac 
syrup  and  prevent  its  functioning  if 
administered  before  the  ipecac  syrup 
has  had  time  to  induce  vomiting,  the 
agency  believes  that  the  direction  and 
warnings  for  both  activated  charcoal 
and  ipecac  syrup  being  proposed  in  this 
tentative  final  monograph  adequately 
caution  against  such  use.  In  addition, 
the  labeling  for  a  poison  treatment  kit 
clearly  instructs  the  user  to  ".  .  .  call  a 
poison  control  center,  emergency 
medical  facility,  or  health  professional 
for  help  before  using  this  product." 
While  most  cases  of  poisoning  may  call 
for  the  use  of  ipecac  syrup  only,  the 
.presence  of  both  ipecac  syrup  and 
activated  charcoal  in  the  kit  would         , 
provide  the  poison  control  center 
personnel  or  other  health  professional 
flexibility  in  responding  to  the  needs  of 
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any  individual  case  of  poisoning.  In 
addition,  when  professional  advice 
cannot  be  obtained,  the  administration 
of  activated  charcoal  after  vomiting  had 
occurred  provides  an  added  margin  of 
protection  because  the  activated 
charcoal  can  adsorb  residual  poison. 

The  agency  therefore  concludes  that 
poison  treatment  kits  containing  both 
activated  charcoal  and  ipecac  should  be 
available  OTC. 

53.' One  comment  urg^d  that  the 
poison  treatment  monograph  contain  a 
statement  expressing  a  preference  for 
ipecac  syrup  alone  rather  than.the  more 
costly  dual  ingredient  kit  containing 
both  ipecac  syrup  and  activated 
charcoal. 

The  agency  agrees  that  ipecac  syrup  is 
the  first  line  of  defense  in  poison 
treatment  and  is  less  costly  than  the 
dual  ingredient  poison  treatment  kit.  It 
would,  however,  be  inappropriate  to 
attempt  to  influence  purchasing 
practices  by  requiring  a  label  statement 
expressing  an  opinion  as  to  the  agency's 
preference  between  two  products,  both 
of  which  have  been  determined  to  be 
safe  and  effective. 

54.  Numerous  comments  objected  to 
the  ingredient  and  dosage  specifications 
recommended  by  the  Panel  in  proposed 
§  357.14  for  a  poison  treatment  kit.  Two 
comments  did  not  believe  that  there  was 
any  potential  safety  problems  with  the 
amount  of  ipecac  syrup  present  in  the 
kit.  Most  of  the  comments  objected  to 
the  requirement  that  the  kit  contain  60 
mL  of  ipecac  syrup  because  of  the 
potential  for  ipecac  overdose,  especially 
in  small  children.  Two  of  these 
comments  stated  that  60  mL  of  ipecac 
syrup  would  not  pose  a  safety  problem 
,  if  "child  resistant"  tops  were  used  on 
the  bottles,  and  another  comment  stated 
that  a  warning  against  overdosing  could 
adequately  handle  this  risk.  The 
majority  of  the  comments  urged  that  the 
kit  be  limited  to  some  smaller  quantity 
of  ipecac  syrup:  three  suggested  a  limit 
of  15  mL  of  ipecac  syrup,  and  one 
suggested  a  45  mL  limit.  Thirty  mL  was. 
however,  the  most  commonly  suggested 
limit. 

In  addition,  two  comments  objected  to 
the  requirement  that  the  kit  contain 
exactly  four  (30  g)  containers  of 
activated  charcoal,  with  one  comment 
suggesting  that  the  requirement  be 
changed  from  30  g  containers  to  25  g 
containers.  One  of  these  comments  also 
questioned  the  agency's  authority  to 
establish  exact  numerical  limits  on  the 
size  and  type  of  dosage  fdrins  in  such  a 
kit. 

The  agency  has  authority  under 
sections  5C2(f)  and  701(a)  of  the  Act  (21 
U.S.C.  352(f)  and  371(a))  to  establish 
limits  on  size  and  types  of  dosage  forms 


and  limits  on  package  contents,  e.g.,  the 
36-tablet  limitation  per  container  of  1 V4 
grain  (pediatric)  aspirin  tablets  specified 
in  S  201.314(c)(2).  The  agency  has. 
however,  reviewed  both  the  Panel's 
report  and  the  comments  and  agrees 
that  the  Panel's  action  in  establishing 
exact  ingredient  and  dosage 
specifications  for  a  poison  treatment  kit. 
including  the  exact  size  and  number  of 
containers,  is  overly  restrictive.  The 
agency  is  proposing  that  the  tentative 
final  monograph  establish  that  poison 
treatment  kits  contain  one  adult  dose  of 
ipecac  syrup,  30  mL.  and  a  minimum  of 
one  dose  of  activitated  charcoal.  20  g. 
This  requirement  will  provide  a 
minimum  of  one  dose  each  of  both  an 
emetic  and  an  adsorbent.  As  discussed 
in  comment  30  above,  container?  of 
ipecac  syrup  are  limited  to  30  mL  due  to 
the  potential  toxicity  of  this  ingredient. 
The  kit  can  therefore  contain  only  one 
30-mL  container  of  ipecac  syrup.  There 
is  no  reason,  however,  for  any 
restriction  on  the  size  or  number  of 
containers  of  activitated  charcoal 
beyond  the  minimum  dosage    • 
requirement  of  20  g.  As  discussed  in 
comment  44  above,  new  dosage  forms  of 
activated  charcoal  are  also  acceptable. 
The  agency  has  also  considered  the 
suggestion  that  60  mL  of  ipecac  syrup 
could  be  safely  packaged  in  a  kit  if 
placed  in  separate  containers  equipped 
witfc  "child  resistant"  caps.  The  safety 
advantage  of  using  such  caps  to  permit 
inclusion  of  more  ipecac  syrup  in  the  kit 
would,  however,  be  offset  by  the  risk 
that  such  caps  could  delay 
administration  of  the  initial  dose  of 
ipecac  syrup.  There  is.  of  course,  no 
restriction  on  the  number  of  kits  that  an 
individual  can  purchase. 

55.  One  comment  pointed  out  that  the 
description  of  the  acute  toxic  ingestion 
kit  recommended  by  the  Panel  in 

S  357.14.  which  specifies  charcoal 
containers  that  facilitate  mixing  the 
contents,  is  in  contradiction  to  the 
directions  in  {  357.50(d)  which  state 
"Mix  6  level  tablespoonfuls  in  Vt 
glassful  of  water." 

The  agency  agrees  that  there  was  a 
discrepancy.  The  revisions  that  have 
been  made  in  this  tentative  final 
monograph  have  resolved  this 
discrepancy.  (See  comments  48  and  49 
above.) 

56.  Three  comments  suggested 
revising  the  direction  statements 
recommended  by  the  Panel  in 

S  357.54(d).  One  comment  suggested 
deleting  the  direction  in  §  357.54(d)(1) 
"When  professional  advice  is  not 
available,  first  give  ipecac  *  •  •  " 
because  professional  advice  in  the  form 
of  a  poison  control  center,  an  emergency 
facility,  or  a  health  professional  is 


,/^ 


always  available  by  telephone.  The 
comment  contended  that  this  direction 
on  the  outside  of  a  poison  treatment  kit 
could  cause  parents  not  to  review  the 
additional  labeling  in  the  kit  and  to  give 
activated  charcoal  or  ipe.cac  syrup 
unnecessarily. 

A  second  comment  suggested 
rewording  the  directions  statements  by 
reversing  the  order  of  S  357.54(d)(1)  and 
S  357.54(d)(3)  to  give  greater  prominence 
to  the  statement  "Save  the  container  of 
poison"  and  to  require  that  the 
statement  recommended  in 
9  357.54(d)(2)  "Read  instruction  at  time 
of  purchase  and  insert  phone  numbers" 
be  placed  on  the  principal  or  front 
display  panel  rather  than  just  the 
outside  of  the  kit.  The  third  commer 
suggested  that  the  directions  be 
expanded  to  allow  inclusion  of  a  booklet 
containing  more  detailed  first  aid 
instruction  in  the  kit. 

The  agency  disagrees  that    > 
professional  help  can  always  be  reached 
by  telephone.  There  are  circumstances 
such  as  in  isolated  locations  or  during 
severe  weather  when  such  advice  will 
not  be  available.  As  discussed  in 
comment  9  above,  the  agency  has 
revised  the  labeling  of  poison  treatment 
drug  products  to  require  the  following 
statements  on  the  principal  display 
panel:  "If  possible  call  a  poison  control 
center,  emergency  medical  facility,  or 
,  health  professional  for  help  before  using 
this  product."  "If  help  cannot  be  reached 
quickly,  follow  the  directions  on  *  *  * 
(manufacturers  to  indicate  location  of 
directions,  e.g.,  on  the  back  of  the 
bottle)"  «nd  "Read  the  warnings  and 
directions  as  soon  as  you  buy  this 
product.  Insert  emergency  phone 
number(s)  in  space  provided  on  the 
label." 

The  remainder  of  the  warnings  and 
directions  are  to  be  placed  on  a  separate 
portion  of  the  label.  The  agency 
disagrees  that  the  statement  "Save  the 
container  of  poison"  should  be  given 
any  special  prominence  as  compared 
with  other  labeling.  However,  the 
agency  believes  that  this  statement  is 
applicable  to  all  poison  treatment  drug 
products  and  thus  is  proposing  that  the 
monograph  include  the  statement  on 
ipecac  syrup  as  well  as  activated 
charcoal  products.  The  agency  has  no 
objection  to  the  inclusion  of  labeling, 
folders,  booklets,  or  leaflets  containing 
more  detailed  first  aid  or  poison 
treatment  information  as  long  as  such 
information  does  not  distract  from 
required  labeling. 
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II.  The  Agency's  Tentative  Adoption  of 
the  Panels'  Reports 

.4.  Summary  of  Ingredient  Categories 

The  agency  has  reviewed  the  only 
active  emetic  ingredient  submitted  to  the 
Advisory  Review  Panel  on  OTC 
Laxative,  Antidiarrheal,  Emetic,  and 
Antiemetic  Drug  Products,  ipecac  syrup, 
and  the  single  Claimed  active  adsorbent 
ingredient  submitted  to  the  Advisory 
Review  Panel  on  OTC  Miscellaneous 
Internal  Drug  Products,  activated 
charcoal,  as  well  as  other  data  and 
information  available  at  this  time,  and 
concurs  with  the  Panels'  Category  I 
classification  of  these  ingredients  as 
OTC  poison  treatment  drugs. 

For  the  convenience  of  the  reader,  the 
following  table  is  included  as  a 
summary  of  the  agency's  categorization 
of  OTC  poison  treatmeuit  active 
ingredients. 


Emetics: 

Ipecac  (hjKteitract   . 

Ipecac  synjp 

Ipecac  tincture 

Zinc  suliale 

Poison  Adsoftients: 

Ctiarcoal.  activated.. 


Categoiy 


B.  Summary  of  the  Agency's  Changes  in 
thej'anels '  Recommendations 

FDA  has  considered  the  comments 
and  other  relevant  information  and 
concludes  that  it  will  tentatively  adopt 
the  Panels'  reports  and  recommended 
monographs  and  will  combine  them  into 
a  single  monograph  for  OTC  poison 
treatment  drug  products  with  the 
changes  described  in  FDA's  responses 
to  the  comments  above  and  with  other 
changes  described  in  the  summary 
below.  A  summary  of  the  changes  made 
in  the  Panels'  conclusions  and 
recommendations  and  to  the  previous 
tentative  final  monograph  for  OTC 
emetic  drug  products  follows: 

1.  The  process  of  combining  the 
emetic  rulemaking  (proposed  21  CFR 
Part  337)  and  the  acute  toxic  ingestion 
rulemaking  (proposed  21  CFR  Part  357, 
Subpart  A)  into  the  present  tentative 
final  monograph  under  21  CFR  Part  357 
(entitled  Poison  Treatment  Drug 
Products  for  OTC  Human  Use.)  has 
required  the  redesignation  of  many 
section  and  paragraph  numbers. 

2.  The  term  "health  professional"  is 
being  proposed  in  labeling  in  place  of 
the  term  "physician,"  "doctor,"  or 
"pharmacist."  (See  comments  6  and  14 
above.) 

3.  The  term  "emergency  medical 
facility"  is  being  proposed  in  labeling  in 
place  of  the  term  "emergency  room." 
(See  comment  8  above.) 


4.  Labeling  for  all  poison  treatment 
drug  products  has  been  revised  to 
change  the  order  of  listing  of  sources  of 
help  and  information  for  poison 
treatment  from  "physician,  poison 
control  center  or  emergency  room"  to 
"poison  control  center,  emergency 
medical  facility,  or  health  professional." 
(See  comment  7  above.) 

5.  Labeling  is  being  divided  into  two 
distinct  sections:  First,  the  principal 
display  panel  would  contain  the 
following  instruction  in  a  conspicuously 
boxed  area:  "If  possible,  call  a  poison 
control  center,  emergency  medical 
facility,  or  health  professional  for  help 
before  using  this  product.  If  help  cannot 
be  reached  quickly,  follow  the  directions 
(manufacturer  to  indicate  location  of 
directions,  e.g.,  on  the  back  of  the 
bottle)."  The  statements,  "Read  the 
warnings  and  directions  as  soon  as  you 
buy  this  product."  "Insert  emergency 
phone  number(s)  in  space  provided  on 
the  label,"  must  also  appear  prominently 
on  the  principal  display  panel.  Second, 
full  warnings  and  directions  are  to  be 
placed  on  a  separate  portion  of  the 
label.  (See  comment  9  above.) 

6.  A  space  for  writing  in  the  phone 
number(s)  of  the  appropriate  poison 
control  center  or  other  emergency 
medical  facility  must  be  provided  on  the 
principal  display  panel.  (See  comment  9 
above.) 

7.  The  terms  "for  the  treatment  of 
poisoning,"  "emergency  first  aid 
treatment  for  poisoning,"  "emergency 
treatment  for  poisoning,"  "emergency 
treatment  for  accidental  poisoning,"  "for 
the  treatment  of  accidental  poisoning," 
"emergency  first  aid  treatment  for 
accidental  poisoning,"  "emergency 
poison  treatment,"  and  "first  aid  poison 
treatment"  have  been  proposed  as  other 
allowable  statements  for  all  poison 
treatment  drug  products.  (See  comment 
15  above.) 

8.  The  indication  statement  for  ipecac 
syrup  has  been  revised  to  read  "for 
emergency  use  to  cause  vomiting  of 
swallowed  poisons."  The  indication 
statement  for  activated  charcoal  has 
been  revised  to  read  "for  emergency  use 
to  adsorb  swallowed  poisons."  (See 
comment  15  above.) 

9.  The  dosage  of  ipecac  syrup  for 
individuals  1  year  of  age  and  over  has 
been  revised  to  allow  manufacturers  to 
express  the  dosage  in  terms  of  container 
size  i.e.,  1  or  Vi  bottle.  (See  comment  22 
above.) 

10.  The  warning  "Do  not  use  in 
semiconscious  or  unconscious  persons" 
previously  proposed  for  ipecac  syrup 
has  been  revised  to  read  "Do  not  use  in 
persons  who  are  not  fully  conscious." 
(See  comment  23  above.) 


11.  The  corrosive-petroleum  distillate 
warning  for  ipecac  syrup  has  been 
revised  to  read  "Do  not  use  this  product, 
unless  directed  by  a  health  professional, 
if  turpentine,  corrosives,  such  as  alkalies 
(lye)  and  strong  acids,  or  petroleum 
distillates,  such  as  kerosene,  gasoline, 
paint  thinner,  cleaning  fluid,  or  furniture 
polish,  have  been  ingested."  (See 
comment  24  above.)  This  same  warning 
is  being  proposed  for  activated  charcoal 
products.  (See  comment  51  above.) 

12.  The  warning  "Do  not  administer 
milk  or  carbonated  beverages  with  this 
product"  previously  proposed  for  ipecac 
syrup  has  been  revised  to  read  "Do  not 
administer  milk  with  this  product."  (See 
comment  28  above.) 

13.  The  directions  for  ipecac  syrup 
have  been  revised  to  provide  for  water 
or  other  clear  liquids  to  be  administered 
following  ipecac  syrup.  (See  comment  28 
above.)' 

14.  The  drug  interaction  precaution  for 
emetics  has  been  revised  to  read  "Drug 
Interaction  Precaution:  Activated 
charcoal  will  adsorb  ipecac  syrup.  Do 
not  give  activated  charcoal  until  after 
patient  has  vomited  unless  directed  by  a 
health  professional."  (See  comment  29 
above.) 

15.\hg.  adult  dose  of  ipecac  syrup  has 
been  increased  from  15  mL  to  30  mL 
(See  comment  32  above.) 

16.  A  dosage  of  ipecac  syrup  for 
children  under  6  months  of  age  is  no 
longer  provided  in  the  monograph.  A 
statement  advising  that  ipecac  syrup 
should  not  be  given  to  children  under  6 
months  of  age  unless  directed  by  a 
health  professional  has  been  added  to 
the  monograph.  (See  comment  33 
above.) 

17.  The  time  interval  between  the  first 
and  second  doses  of  ipecac  syrup  has 
been  increased  from  20  to  30  minutes. 
(See  comment  35  above.) 

•  18.  The  directions  for  all  poison 
treatment  drug  products  have  been 
revised  to  include  the  statement  "If 
previous  attempts  to  contact  a  poison 
control  center,  emergency  medical 
facility,  or  health  professional  were 
unsuccessful,  continue  trying."  (See 
comment  36  above.) 

19.  The  directions  for  poison 
treatment  drug  products  have  been 
revised  to  include  the  statement  "Keep 
patient  active  and  moving."  (See 
comment  38  above.) 

20.  The  warning  against  use  of 

■  activated  charcoal  before  vomiting  has 
occurred  has  been  revised  to  read  "Do 
not  give  activated  charcoal  until  after 
patient  has  vomited  unless  directed  by  a 
health  professional."  (See  comments  29, 
43,  and  51  above.) 
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21.  Formulations  for  activated 
charcoal  now  provide  for  dosage  forms 
other  than  a  powder.  (See  comment  44 
above.) 

22.  The  dosage  for  activiited  charcoal 
has  been  revised  to  provide  a  range  of 
20  to  30  g.  (See  comment  46  above.) 

23.  The  statement  of  identity  for 
activated  charcoal,  "adsorbent."  has 
been  revised  to  "poison  adsorbent"  or 
optionally  "emergency  poison 
adsorbent"  or  "first  aid  poison 
adsorbent."  (See  comment  47  above.) 

24.  The  directions  for  use  of  activated 
charcoal  have  been  revised  to  require 
that  the  dose  be  administered  in  a 
minimum  of  8  oz  of  liquid.  (See  comment 
48  above.) 

25.  The  statement  "Repeat  dose 
immediately,  if  possible"  has  been 
added  to  the  directions  for  activated 
charcoal.  (See  comment  50  above.) 

26.  The  contents  of  the  poison 
treatment  kit  have  been  revised  to 
provide  for  a  content  of  one  30-m!, 
container  of  ipecac  syrup  and  a 
minimum  of  1  adult  dose  of  activated 
charcoal  (20  g).  Although  kit  contents 
are  limited  to  30  mL  of  ipecac  syrup, 
there  is  no  restriction  on  the  size  or 
number  of  containers  of  activated 

I  harcoal  in  the  kit.  (See  comment  54 
above.) 

27.  The  direction  "Save  the  container 
of  poison"  has  been  proposed  for  all 
poison  treatment  drug  products.  (See 
comment  56  above.) 

28.  The  agency  advises  that  those 
portions  of  $  201.308  and  S  369.21 
applicable  to  ipecac  syrup  will  be 
revoked  at  the  time  that  the  finar^ 
monograph  becomes  effective. 

The  agency  has  examined  the 
economic  consequences  of  this  proposed 
rulemaking  in  conjunction  with  other 
rules  resulting  from  the  OTC  drug 
review.  In  a  notice  published  in  the 
Federal  Register  of  February  a  1983  (48 
m  5806),  the  agency  announced  the 
availability  of  an  assessment  of  these 
economic  impacts.  The  assessment 
determined  that  the  combined  impacts 
of  all  the  rules  resulting  from  the  OTC 
drug  review  do  not  constitute  a  major 
nile  according  to  the  criteria  e.stablished 
by  Executive  Order  12291.  The  agency 
therefore  concludes  that  not  one  of  these 
rules,  including  this  proposed  rule  for 
OTC  poison  treatment  drug  products,  is 
a  major  rule. 

The  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatorv'  Flexibility  Act. 
Public  Law  96-354.  That  assessment 
included  a  discretionary  Regulatory 
Flexibility  Analysis  in  the  event  that  an 
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individual  rule  might  impose  an  unusual 
or  disproportionate  impact  on  small 
entities.  Ffowever,  this  particular 
rulemaking  for  OTC  poison  treatment 
drug  products  is  not  expec^d  to  pose 
such  an  impact  on  small  businesses. 
Therefore,  the  agency  certifies  that  this 
proposed  rule,  if  implemented,  vv-ill  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  agency  invites  public  comment 
regarding  any  subst  intial  or  significant 
economic  impact  that  this  rulemaking 
would  have  on  OTC  poison  treatment 
drug  products.  Types  of  impact  may 
include,  but  are  not  limited  to.  costs 
associated  with  product  testing, 
relabeling,  repackaging,  or 
reformulating.  Comments  regarding  the 
impact  of  this  rulemaking  on  OTC 
poison  treatment  drug  products  should 
be  accompanied  by  appropriate 
documentation.  Bcause  the  agency  has 
not  previously  invited  specific  comment 
on  the  economic  impact  of  the  OTC  drug 
review  on  poison  treatment  drug 
products,  a  period  of  120  days  from  the 
date  of  publication  of  this  proposed 
rulemaking  in  the  Federal  Register  will 
be  provided  for  comments  on  this 
subject  to  be  developed  and  submitted. 
The  agency  will  evaluate  uny  comments 
and  supporting  data  that  are  received 
and  will  reassess  the  economic  impact 
of  this  rulemaking  in  the  preamble  to  the 
final  rul6. 

The  agency  has  determined  that  under 
21  CFR  25.24(d)(9)  (proposed  in  the 
Federal  Register  of  December  11, 1979, 
44  I-R  71742)  this  proposal  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Pari  357 

OTC  drugs.  Poison  treatment  drug 
products.  Anthelmintic  drug  products, 
and  Cholecystokinetic  drug  products. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  201(p), 
502.  505,  701.  52  Stat.  1041-1042  as 
amended,  1050-1053  as  amended.  1055- 
1056  as  amended  by  70  Stat.  919  and  72 
Stat.  948  (21  U.S.C.  321(p).  352.  355.  371)) 
and  the  Administrative  Procedure  Act 
(sees.  4.  5.  and  10.  60  Slat.  238  and  243  as 
amended  (5  U.S.C.  553,  554,  702,  703, 
704))  and  under  21  CFR  5.11,  it  is 
proposed  that  Subchapter  D  of  Chapter  I 
of  Title  21  of  the  Code  of  Federal 
Regulations  be  amended  by  adding  new 
Part  357.  Subpart  A.  to  read  as  follows: 


PART  357— MISCELLANEOUS 
INTERNAL  DRUG  PRODUCTS  FOR 
OVER-THE-COUNTER  HUMAN  USE 

Subpart  A— Poison  Treatment  Drug 
Products 

Sec. 

357.1     Scope  I 

357.3  '  Definiliuns. 

357.10    Active  ingredients  fot  poison 

treatment. 
3a7A4    Poison  treatment  kit. 
357.50    Principal  display  panel  of  all  puison 

treatment  drug  products. 
3.'i7.52    Labeiinft  of  activated  charcoal  drug 

products. 
357.54    Labeling  of  ipecac  syrup  drug 

products. 
357.50    Labeling  of  poison  treatment  kilH. 
3.^7..'^«    Other  allowable  statements  for 

poison  treatment  drug  products. 
357.60    Nonapplicability  of  §  330.1(g)  to 

puison  treatment  drug  products. 
Authority:  Sees.  201  (p),  502,  505.  701.  52 
Stat.  1041-1042  as  amended,  1D5O-1053  as 
amended.  1055-1056  as  amended  by  70  Stat. 
919  and  72  Slat.  948  (21  U.S.C.  321(p),  352.  355. 
371):  sees.  4.  5,  and  10,  BO  Stat.  238  and  243  as 
amended  (5  U.S.C.  553.  554,  702.  703,  704). 

Subpart  A— Poison  Treatment  Drug 
Products 

§357.1    Scope.  | 

(a)  An  over-the-counter  poison 
treatment  drug  product  in  a  form 
suitable  for  oral  administration  is 
generally  recognized  as  safe  and 
effective  and  is  not  misbranded  if  it 
meets  each  condition  in  thi$  subpart  and 
each  general  condition  established  in 

§  330.1. 

(b)  References  in  this  subpart  of 
regulatory  sections  of  the  Code  of 
Federal  Regulations  are  to  Chapter  I  of 
Title  21  unless  otherwise  noted. 

§357 J    Definitions. 
As  used  in  this  subpart: 

(a)  Adsorbent.  An  agent  that  causes 
another  substance  to  adhere  to  its 
surface. 

(b)  Emesis.  Vomiting. 

(c)  Emetic.  An  agent  that  causes 
vomiting  (emesis). 

$  357.10    Active  Ingredients  for  poison 
treatment 

The  active  ingredients  of  the  product 
consist  of  any  of  the  following  when 
used  within  the  dosage  limits 
established  for  each  ingredient: 

(a)  Charcoal,  activated.  The  active 
ingredient  is  in  a  formulation  such  that 
the  equivalent  of  one  gram  activated 
charcoal  mets  or  exceeds  the  standards 
of  adsorption  for  activated  charcoal, 
U.S.P. 

(b)  Ipecac  syrup.  The  active  ingredient 
of  the  product  is  powdered  ipecac.  It  is 
marketed  as  ipecac  syrup.  U.S.P.  in  the 
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quantity  of  1  fluid  ounce  (30  milliliters] 
only.  i 

§  357.14    Poison  treatment  kit 

The  kit  is  a  single  outer  package 
labeled  according  to  §§  357.50  and 
357.58  that  consists  of  one  30  milliliter 
container  of  ipecac  syrup  identified  in 
§  357.10(b)  and  a  minimum  of  one  dose 
20  gram  of  activated  diarcoal  identified 
in  §  357.10fa). 

§  357.50    Principal  display  panel  of  all 
poison  treatment  drug  products. 

In  addition  to  the  statements  of 
identity  required  in  §S  357.52,  357.54,  or 
357.56,  the  principal  display  panel 
contains  the  following  information: 

(a)  The  following  statements  should 
appear  in  a  conspicuously  boxed  area. 

(1)  "If  possible  call  a  Poison  Control 
Center,  emergency  medical  facility,  or 
health  professional  for  help  before  using 
this  product." 

(2)  "If  help  cannot  be  reached  quickly, 
follow  the  directions"  (manufacturer  to 
indicate  location  of  directions,  e.g.,  on 
the  back  of  the  bottle). 

(3)  "Read  the  warnings  and  directions 
as  soon  as  you  buy  this  product.  Insert 
emergency  phone  number(s)  in  space 
provided  on  the  label." 

(b)  A  space  must  also  be  provided  for 
writing  in  phone  number(s)  of  the 
appropriate  Poison  Control  Center, 
emergency  mecical  facility,  or  health 
professional. 

§  357.52    Labeling  of  activated  charcoal 
drug  products. 

In  addition  to  the  labeling  identified  in 
§  357.50,  the  labeling  of  the  product 
containing  the  ingredient  identified  in 
§  357.10(a)  contains  the  following: 

(a)  Statement  of  identity.  The  labeling 
of  the  product  includes  the  established 
name  of  the  drug,  if  any,  and  identifies 
the  product  as  a  "poison  adsorbent" 
"emergency  poison  adsorbent,"  or  "first 
aid  poison  adsorbent." 

(b)  Indication.  The  labeling  of  the 
product  contains  a  statement  of  the 
indications  under  the  heading 
"Indications"  that  is  limited  to  the 
phrase  "For  emergency  use  to  adsorb 
swallowed  poisons." 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following  warnings 
under  the  heading  "Warnings": 

(1)  "Do  not  give  activated  charcoal 
until  after  the  patient  has  vomited 
unless  directed  by  a  health 
professional." 

(2)  "Do  not  use  in  persons  who  are  not 
fully  conscious." 

(3)  "Do  not  use  this  product,  unless 
directed  by  a  health  professional,  if 
turpentine,  corrosives,  such  as  alkalies 
(lye)  and  strong  acids,  or  petroleum 


distillates,  such  as  kerosene,  gasoline, 
paint  thinner,  cleaning  fluid  or  furniture 
polish,  have  been  ingested." 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
information  under  the  heading 
"Directions": 

(1)  Oral  dosage:  20  to  30  grams  of 
activated  charcoal  in  a  minimum  of  8 
ounces  of  liquid  or  as  directed  by  a 
health  professional. 

(2)  "Repeat  dose  immediately,  if 
possible." 

(3)  "If  previous  attempts  to  contact  a 
poison  control  center,  emergency 
medical  facility,  or  health  professional 
were  unsuccessful,  continue  trying." 

(4)  "Keep  patient  active  and  moving." 

(5)  "Save  the  container  of  poison." 

§  357.54    Latwiing  of  ipecac  syrup  drug 
products. 

In  addition  to  the  labeling  identified  in 
§  357.50  the  labeling  of  the  product 
containing  the  ingredient  identified  in 
§  357.10(b)  contains  the  following: 

(a)  Statement  of  identity.  The  labeling 
of  the  product  includes  the  established 
name  of  the  drug,  if  any,  and  identifies 
the  product  as  an  "emetic." 

(b)  Indications.  The  labeling  of  the 
product  contains  a  statement  of  the 
indications  under  the  heading 
"Indications"  that  is  limited  to  the 
phrase  "For  emergency  use  to  cause 
vomiting  of  swallowed  poisons." 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following  warnings 
under  the  heading  "Warnings": 

(1)  "Do  not  use  in  persons  who  are  not 
fully  conscious." 

(2)  "Do  not  use  this  product,  unless 
directed  by  a  health  professional,  if 
turpentine,  corrosives,  such  as  alkalies 
(lye)  and  strong  acids,  or  petroleum 
distillates,  such  as  kerosene,  gasoline, 
paint  thinner,  cleaning  fluid,  or  furniture 
polish,  have  been  ingested." 

(3)  "Do  not  administer  milk  with  this 
product." 

(4)  "Drug  Interaction  Precaution: 
Activated  charcoal  will  adsorb  ipecac 
syrup.  Do  not  give  activated  charcoal 
until  after  the  patient  has  vomited, 
unless  directed  by  a  health 
professional." 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
information  under  the  heading 
"Directions": 

(1)  Adults  and  children  12  years  of  age 
and  over:  oral  dosage  is  2  tablespoonsful 
(30  milliliters  of  1  bottle)  followed  by  1 
to  2  glasses  (8  to  16  ounces)  of  water  or 
other  clear  liquid  or  as  directed  by  a 
health  professional. 

(2^  Children  1  to  under  12  years  of  age: 
oral  dosage  is  1  tablespoonful  (15 
milliliters  or  Va  bottle)  followed  by  1  to  2 


glasses  (8  to  16  ounces)  of  water  or  other 
clear  liquid  or  as  directed  by  a  health 
professional. 

(3)  Children  6  months  to  under  1  year 
of  age:  oral  dosage  is  1  teaspoonful  (5 
milliliters)  followed  by  Vi  to  1  glass  (4  to 
8  ounces]  of  water  or  other  clear  liquid 
or  as  directed  by  a  health  professional. 

(4)  Children  under  6  moiUhs  of  age:  Do 
no  administer  unless  directed  by  a 
health  professional." 

(5)  "If  vomiting  does  not  occur  within 
30  minutes,  repeat  the  dose." 

(6)  "If  previous  attempts  to  contact  a 
poison  control  center,  emergency 
medical  facility,  or  health  professional 
were  unsuccessful,  continue  trying." 

(7)  "Keep  patient  active  and  moving." 

(8)  "Save  the  container  or  poison." 

§  357.56    Labeling  of  poison  treatment  kits. 

The  individual  components  of  the  kit 
must  contain  the  labeling  identified  in 
§§  357.52  and  357.54.  The  outer  label  of 
the  kit  must  contain  the  information 
identified  in  S  357.50  and,  in  addition, 
the  following: 

(a)  Statement  of  identity.  The  labeling 
of  the  product  includes  the  established 
name  of  the  drugs,  if  any,  and  identifies 
the  product  as  a  "Poison  treatment  kit," 
"Emergency  poison  treatment  kit,"  or 
"Emergency  first  aid  poison  treatment 
kit." 

(b)  Directions.  The  labeling  contains 
the  following  information  under  the 
heading  "Directions":  "When 
professional  advice  is  not  available,  first 
give  ipecac  syrup  to  induce  vomiting; 
after  vomiting  has  occurred,  give 
activated  charcoal  to  help  adsorb  any 
remaining  toxic  substance." 

§  357.58    Ottwr  allowable  statemento  for 
poison  treatment  drug  products. 

The  following  additional  statements 
may  be  included  in. the  labeling  of 
poison  treatment  drug  products,  but 
should  not  be  included  in  conjunction 
with  the  required  labeling  identified  in 
§§  357.50,  357.52,  357.54,  and  357.56: 

(a)  "For  the  treatment  of  poisoning." 

(b)  "Emergency  first  aid  treatment  for 
poisoning." 

(c)  "Emergency  treatment  for 
poisoning." 

(d)  "Emergency  treatment  for 
accidental  poisoning."  ' 

(e)  "For  the  treatment  of  accidental 
poisoning." 

(f)  "Emergency  first  aid  treatment  for 
accidental  poisoning. 

(g)  "Emergency  poison  treatment." 
(h)  "First  aid  poison  treatment." 

§  357.60    Nonapplicability  of  §  330. 1  (g)  to 
poison  treatment  drug  products. 

The  second  portion  of  the  warning 
required  by  §  330.1(g)  concerning 
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accidental  overdose  is  not  required  on 
poison  treatment  drug  products. 

Interested  persons  may.  on  or  before 
May  15. 1985  submit  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  Rm.  4-62.  ."ifiOO 
Fishers  Lane.  Rockville.  MD  20857. 
written  comments,  objections,  or 
requests  for  oral  hearing  before  the 
Commissioner  on  the  proposed 
Tgulation.  A  request  for  an  oral  hearing 
must  specify  points  to  be  covered  and 
time  requested.  The  agency  has 
provided  this  120  day  period  (in.slead  of 
the  normal  60  days)  because  of  the 
number  of  OTC  drug  review  documents 
being  published  concurrently.  Written 
comments  on  the  agency's  economic 
impact  determination  may  be  submitted 
on  or  before  May  15. 1985.  Three  copies 
of  all  comments,  objections,  and 
requests  are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments,  objections,  and  requests  are 


r 


to  be  identi'^ied  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Comments,  objections,  and  requests 
may  be  seen  in  the  office  above  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday.  Any  scheduled  ordl  hearing  will 
be  announced  in  the  Federal  Register. 
These  dates  are  consistent  with  the 
time  peiiods  specified  in  the  agency's 
final  rule  revising  the  procedural 
regulations  for  reviewing  and  classifying 
OTC  drugs,  published  in  the  Federal 
Register  of  September  29. 1981  (46  FR 
47730).  Three  copies  of  all  data  and 
comments  on  the  data  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy,  and  all  data  and 
comments  are  to  be  identified  w  ith  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Data  and 
comments  should  be  addressed  to  the 
Dockets  Management  Branch  (HFA-30.'>) 


(address  above).  Received  data  and 
comments  may  also  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

In-establishing  a  final  monograph,  the 
agency  will  ordinarily  consider  only 
data  submitted  prior  to  the  closing  of  the 
administrative  record  on  May  15. 1985. 
Data  submitted  after  the  closing  of  the 
administrative  record  will  be  reviewed 
by  the.agency  only  after  a  final 
monograph  is  published  in  the  Federal 
Register,  unless  the  Commissioner  finds 
good  cause  has  been  shown  that 
warrants  earlier  consideration. 

I)i.ti'd:  D»'r.eml»er  31. 1984. 
Frank  E.  Young, 

Conimissioiwr  ofFwd  and  DrtiQU. 
Margaret  M.  Heckler, 

Sicn'Uiry  offiralth  and  Human  Services. . 
|f  R  Dqc.  B5-€82  Filed  1-14-85:  ft45  am) . 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Can  for  Information  to  Delineate  Areas 
of  Interest  for  Further  Evaluation  for 
Potential  Leasing  of  Strategic  and 
Nonenergy  Minerals  Found  in  the 
Exclusive  Economic  Zone  and  Outer 
Continental  Shelf 

AOCNCY:  Minerals  Management  Service, 

Interior. 

action:  Call  for  Information. 

summary:  The  Minerals  Management 
Service  is  requesting  comments  and 
information  from  tnierested  parties  to 
assist  in  the  delineation  of  areas  to  be 
included  in  more  detailed  resource, 
environmental  and  economic  reviews 
for  possible  leasing  of  minerals  other 
than  oil.  gas.  and  sulphur  in  the 
Exclusive  Economic  Zone  (££Z)  and 
Outer  Continental  Shelf  (OCS). 
Responses  to  this  Call  will  be  used  to 
establish  priority  areas  for  such  reviews 
for  the  i^ssible  leasing  of  construction 
^materials,  placer  deposits,  phosphorites, 
polymetallic  sulfides,  cobalt-manganese 
minerals,  or  other  nonenergy  minerals 
within  the  EEZ  and  OCS  on  a  case-by- 
case  basis. 

DATES:  Comments  and  information  in 
response  to  this  request  should 
postmarked  or  hand  delivered  no  later 
than  May  15. 1985. 

ADDRESSES:  Comments  and  information 
mdy  be  mailed  or  delivered  to  the 
Minerals  Managment  Service.  Office  of 
Strategic  and  International  Minerals. 
Attention:  Program  Director,  11  Golden 
Shore.  Suite  260.  Long  Beach.  California 
90802. 

Proprietary  Information 

If  information  of  a  privileged  nature  is 
submitted,  it  should  be  enclosed  in  a 
separate  sealed  envelope  and  market 
PROPRIETARY.  This  information  will 
be  exempt  from  disclosure  pursuant  to 
the  Freedom  of  Information  Act  (5  U.S.C. 
552].  Indications  of  interest  are 
considered  to  be  privileged  information; 
however,  the  names  of  persons  or 
entities  indicating  interest  or  submitting 
comments  will  be  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Reid  T.  Stone.  Office  of  Strategic 
and  International  Minerals.  11  Golden 
Shore.  Suite  260.  Long  Beach.  California 
90802.  telephone  (213)  548-2901.  FTS 
796-2901. 
SUPPLEMENTARY  INFORMATION: 

Background 

Recent  task  force  studies,  workshops, 
and  symposia  included  (1)  a  program 
feasibility  study  on  nonenergy  minerals 


leasing  (with  23  appendices)  of  August 
1979:  (2)  a  workshop  on  OCS  hard 
minerals  at  OCEANS  '83.  San  Francisco. 
California,  in  September  1980;  (3)  a 
study  entitled  "National  Ocean  Goals 
and  Objectives  for  the  1980' s,  MARINE 
MINERALS:  An  Alternative  Mineral 
Supply,"  by  the  National  Advisory 
Committee  on  Oceans  and  Atmosphere, 
July  1983;  and  (4)  a  symposium  on  a 
National  Program  for  the  Assessment 
and  Development  of  the  Mineral 
Resources  of  the  United  States 
Exclusive  Economic  Zone  by  the  U.S. 
Geological  Survey,  Minerals 
Management  Service,  and  Bureau  of 
Mines  at  Reston,  Virginia,  in  November 
1983.  These  have  each  indicated   r* 
substantial  potential  resources  of  \  ' 
strategic  and  other  nonenergy  minerals 
off  our  shores. 

The  resources  may  be  classified 
basically  in  five  groups:  Construction 
materials,  including  sands,  gravels, 
shells,  and  other  high-bulk,  low  unit- 
value  materials,  placer  deposits  of 
metals  or  minerals  containing  gold, 
platinum,  tin,  titanium,  thorium,  or  rare 
earths;  phosphorites  used  primarily  for 
the  production  of  phosphatic  fertilizers 
and  found  as  shallow  bedded  deposits 
or  as  deposits  formed  as  nodules,  sands, 
or  encrustations  on  th^  seabed; 
metalliferous  oxides  occurring  as 
nodules  or  crusts  in  water  depths  from 
several  hundred  to  several  thousands  of 
meters  and  containing  significant 
amounts  of  the  metals  manganese, 
copper,  nickel,  and  cobalt;  and 
metalliferous  sulfides  found  in  a  variety 
of  possible  forms  at  the  surface  of  the 
seabed  and  beneath  the  surface  in  water 
depths,  generally,  of  several  thousand 
meters  containing  significant  amounts  of 
such  as  copper,  zinc,  cadmium, 
molybdenum,  chromium,  barium, 
strontium,  silver,  or  gold. 

The  possibility  of  offering  leases  for 
the  exploration  and  possible 
development  of  both  metalliferous 
oxfdes  and  metalliferous  sulfides  is 
being  evaluated  for  the  area  of 
Hawaiian  Islands  and  the  Gorda  Ridge 
off  Oregon  and  northern  California, 
respectively.  The  initial  step  in  each 
case  will  be  to  prepare  an  impact 
statement  on  the  economic,  engineering, 
and  environmental  impact  of 
exploration  and  development  in  these 
areas,  including  any  unavoidable 
adverse  effects,  appropriate 
alternatives,  and  other  factors.  No 
decision  has  been  made  to  offer  yet  in 
either  area.  In  the  case  of  the  other  three 
commodity  groups,  no  such  specific 
proposals  are  under  consideration. 

In  keeping  with  the  mandates  of  the 
Mining  and  Minerals  Policy  Act  of  1970 
and  the  National  Materials  and  Minerals 


Policy  Research  and  Development  Act. 
of  1980  in  which  the  Secretary  of  the 
Interior  is  required  among  other  things 
to  promote  and  encourage  private 
enterprise  in  the  development  of 
economically  sound  and  stable  domestic 
materials  industries,  the  advisability  of 
developing  a  program  for  leasing  of 
nonenergy  minerals  on  the  OCS  on  a 
cnse-by-case  basis  is  being  considered. 

Purpose  of  Call 

The  purpose  of  the  Call  is  to  assist  the 
Secretary  of  the  Interior  in  carrying  out 
his  responsibilities  under  the  OCS  Lands 
Act  (43-U.S.C.  1331-1343).  as  amended 
(92  Stat.  629).  and  to  assist  various 
Federal/State  Task  Forces  and  Regional 
Technical  Working  Groups  in 
delineating  areas  of  interest  for  strategic 
and  other  nonenergy  minerals. 
Interested  parties  are  requested  to 
outline  on  a  map  areas  within  the  EEZ 
and  OCS  that  they  believe  have 
potential  for  development  of 
construction  materials,  placer  deposits, 
phosphorites,  polymetallic  sulfides, 
cobalt-rich  manganese  crust,  and/or 
other  nonenergy  minerals  that  may 
occur  and  for  which  they  may  have  an 
interest  in  leasing.  Interested  parties  are 
also  requested  to  identify  areas  that 
they  believe  should  be  excluded  from 
consideration  for  leasing  and  the 
reasons  therefore. 

Use  of  Information  for  Call 

Information  submitted  in  response  to 
this  Call  will  be  considered  in  the 
advisability  of  examining  and  possibly 
formulating  a  case-by-case  leasing 
program  for  strategic  and  other 
nonenergy  minerals.  Comments  received 
on  possible  environmental  effects  and 
use  conflicts  may  be  used  in  the 
analysis  of  specific  environmental 
conditions  within  the  Call  area  so  that 
the  potential  effects  of  exploration, 
development,  and  mining,  other  than  the 
benefits  accruing  to  the  Nation  as  a 
result  of  inventorying  and  producing 
minerals,  can  be  assessed. 

Description  of  the  Areas 

'Construction  Materials:  The  potential 
resources  of  construction  materials  on 
the  U.S.  continental  shelves  are 
considered  excellent.  In  1979,  the  OCS 
Mining  Policy  Task  Force  estimated 
sand  and  gravel  resources  of  830.  269. 
29,  and  19  billion  cubic  meters  on  the 
Atlantic.  Gulf  of  Mexico.  Pacific,  and 
Hawaiian  offshore  areas,  respectively. 
There  is  a  large  potential  for  sand  and 
gravel  offshore  of  Alaska. 

A  study  of  the  northeastern 
continental  margin  to  approximately 
2,000  meters  of  water  depth  showed  that 
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much  of  the  shelf  is  mdntled  with  sand 
of  up  to  3  meters  thick  and  of 
considerable  lateral  continuity  and  that 
gravel  is  also  present  in  a  more 
discontinuous  patchy  distribution.  These 
sand  deposits  were  estimated  at  400 
billion  tons.  The  inner  continental  shelf 
areas  of  the  Atlantic,  Gulf  of  Mexico, 
and  southern  California  have  been 
surveyed  from  the  shore  to  20  km  * 

seaward  to  assess  marine  sand  and 
gravel  resources.  The  results  indicate 
nearly  17  billion  cubic  meters  of  sand 
and  gravel  within  the  upper  6  m  of  the 
seafloor.  Seismic  data  suggest  that  in 
some  regions  the  thicknesses  and 
volumes  are  considerably  greater.  Sand 
is  abundant  in  many  regions;  however,  it 
varies  considerably  in  textural 
properties  and  in  soma  places  is 
admixed  with  or  covered  by  mud. 
Gravel  is  most  common  on  glaciated 
shelf  regions  of  the  northeast  and 
northwest,  but  south  of  about  40'N. 
gravel  appears  limited  to  a  carbonate 
shall  fraction  or  residual  coarse 
sediment  overlying  outcrops  of  relict 
fluvial  channel  deposits  or  coastal  plains 
strata.  The  most  promising  sand  and 
gravel  deposits  ar  associated  with 
glacial  moraines  and  drift,  outwash- 
sand  plains,  and  glaciofluvial  deltas. 
Also  promising  are  ancestral  river 
channels  that  crossed  the  shelf  in  the 
Quaternary  period  prior  to  the  Holocene 
transgression,  as  well  as  the  various 
classes  of  shoals  (e.g.  linear,  cape- 
associated,  and  tidal-inlet-asRociated) 
that  are  present  from  the  shoreface  to 
the  shelf  edge. 

On  the  Pacific  coast,  deposits  of  sand 
and  gravel  occur  near  Grays  Harbor  off 
central  Washington  within  shipping 
distance  of  the  Portland  and  Seattle 
metropolitan  areas.  Deposits  offshore  of 
California  are  relatively  small  and  fine- 
grained, consisting  of  relict  beach  and 
fluvial  materials.  One  of  the  most 
promising  deposits,  because  of  its 
proximity  to  Los  Angeles  and  San  Diego, 
lies  off  Imperial  Beach  and  consists  of 
reworked  gravel  on  thfe  submerged 
former  delta  of  the  Tijuana  River. 

In  Hawaii,  a  potential  white-sand 
supply  is  located  35  km  from  Honolulu 
on  Penguin  Bank  in  water  depths  of  50- 
60  m.  This  area  is  believed  to  be  part  of 
a  deposit  containing  350  million  cubic 
yards.  This  calcareous  sand  is  located 
on  drowned  Pleistocene  sea  level 
terraces. 

Placer  deposits:  Placer  deposits  show 
most  potential  for  their  heavy  mineral 
content.  Heavy-mineral  sands  of 
variable  composition  and  grade  on  the 
Atlantic  shelf  have  been  estimated  to  be 
about  1.3  billion  cubic  meters  or  more. 
Surficial  relict  sand  bodies,  often 


occurring  as  ridges  (submarine  highs), 
are  present  over  most  of  the  Atlantic 
shelf.  They  range  in  thickness  from 
about  20  m  to  80-140  m  near  the  shelf 
edge.  Some  of  these  relict  features  are 
interpreted  as  ancient  shore  deposits 
that  formed  as  the  ocean  transgressed 
the  shelf  at  the  end  of  the  most  recent 
glaciation.  Supporting  evidence  for  this 
interpretation  is  the  presence  of 
submerged  terraces  and  beach  ridges 
which  are  the  types  of  features 
associated  with  interim  stages  of  change 
in  sea  level.  It  has  been  inferred  that 
concentrations  of  heavy  minerals  are 
associated  with  these  former  shoreline 
features. 

Heavy  minerals  have  been  identified 
in  sediments  within  the  inner  New  York 
Bight  area.  Marine  sediments  offshore  of 
Virginia  may  have  greater  heavy 
mineral  concentration  than  offshore 
areas  to  the  south  and  are  almost  as  rich 
as  an  onshore  control  area  in  South 
Carolina.  Heavy-mineral  placers  have 
been  mined  onshore  from  ancient  beach 
sands  along  the  coasts  of  New  Jersey, 
Georgia  and  Florida  and  from  coastal 
plain  deposits  in  New  Jersey.  Kyanite, 
sillimanite,  ilmenite.  zircon,  and  other 
heavy  minerals  occur  in  beach  and 
nearshore  sediments  around  the 
Apalachicola  River  and  in  various 
locations  along  the  coasts  ot  Florida. 
Alabama.  Louisiana,  and  Texas. 

No  quantitative  estimates  of  heavy- 
mineral  sand  on  the  Gulf  of  Mexico 
continental  shelf  are  available. 
Identified  or  indicated  heavy  minerals  of 
economic  interest  include  many  of  the 
species  found  on  the  Atlantic  shelf,  but 
very  little  mine'ralogic  information  is 
available. 

In  northern  California,  gold 
occurrences  have  been  reported  in 
offshore  sediments  near  Crescent  City 
and  offshore  of  rivers  in  southern 
California.  Other  heavy-minerals 
occurrences,  especially  zircon  and 
chromite,  have  been  reported  in  offshore 
sediments  near  Crescent  City.  Platinum 
has  been  reported  in  beach  sediments 
near  Crescent  City,  north  of  Orick,  and 
at  Monterey  Bay.  Heavy-minerals 
occurrences  have  been  reported  offshore 
of  Oregon,  seaward  of  rivers  including 
Neholem,  Rogue,  Siltcoas,  and  Umpqua 
to  water  depths  of  185  meters.  Heavy- 
minerals  occurrences  also  have  been 
reported  seaward  of  Cape  Blanco  and 
near  the  shelf  break  adjacent  to  the 
Rogue  Submarine  Canyon. 

Discontinuous  placer  deposits  have 
been  identified  along  the  coast  of 
Washington  from  Cape  Flattery  to  the 
Columbia  River.  Favorable  locations  for 
placer  deposits  are  relict  sand  bodies 
paralleling  the  coast,  submerged 


beaches,  and  offshore  of  the  Columbia 
River.  On  the  Pacific  continental  shelf, 
heavy-mineral  sand  of  various 
composition  and  grade  is  estimated  to 
be  about  2.06  billion  cubic  meters.  Gold 
and  heavy-mineral  sand  deposits  occur 
rather  extensively  in  relict  beaches, 
buried  river  channels,  and  in  reworked 
Pleistocene  gravels.  High-grade  titanium 
and  zircon  sands  have  been  inferred  to 
be  widespread. 

Submerged  shorelines  and  stream 
channels  offshore  Alaska  near  Nome 
and  Goodnews  Bay  are  prime  localities 
for  gold  placers.  A  shoal  north-northeast 
of  Cape  Prince  of  Wales  may  contain 
heavy-mineral  placers  including  gold. 
Other  areas  where  onshore  lode 
deposits  of  gold  are  near  enough  to  the 
continental  shelf  to  merit  serious 
investigations  included  Captains  Bay 
located  within  the  western  part  of 
Alaska:  the  Aleutian  Islands:  west  of 
Kodiak  Island;  lower  Cook  Inlet  in 
Kamishak  Bay  extending  around  the 
lower  end  of  Kenai  Peninsula;  and 
possibly  Resurrection  Bay  near  Seaward 
Peninsula. 

Other  offshore  areas  possessing 
potential  for  placers  include  offshore  of 
the  western  part  of  St.  Lawrence  Island, 
Shelikof  Straits,  offshore  of  the  Copper 
River  Delta,  and  most  of  southeast 
Alaska. 

No  definite  estimates  are  available  for 
these  resources  in  Alaskan  waters, 
although  there  are  some  indications  that 
heavy-mineral  deposits  may  far  exceed 
those  of  all  the  remaining  EEZ. 

Phosphorite  deposits:  Phosphorite 
deposits  are  known  to  occur  off  both  the 
east  and  west  coasts  of  the  United 
States.  Phosphorite  has  been  dt^dged. 
cored,  and/or  photographed  at  the 
surface  of  the  continental  shelf  from  the 
sourthern  part  of  Florida  to  the  shelf  off 
North  Carolina.  Drilling  has  shown  that 
these  deposits  also  occur  at  depth 
beneath  the  shelf  in  Middle  Tertiary 
rocks. 

Although  the  size  of  these  deposits 
can  be  only  roughly  estimated,  they 
represent  an  enormous  resource  of 
phosphorite.  Approximately  2  billion 
metric  tons  of  phosphorite  are  present 
on  the  Blake  Plateau  alone.  About  half 
this  much  is  also  present  as  a  pavement 
in  which  the  phosphorite  is  associated 
with  ferromanganese  oxides.  An  equal 
amount  of  phosphorite  ma)^  exist  off  the 
coast  of  North  Carolina  in'the  form  of 
bedded  deposits  below  the  seabed. 

Phosphorites  off  the  coast  of 
California  have  been  widely  reCOVesed 
from  the  tops  of  submarine  banks  ana 
ridges  in  the  continental  borderland  and 
have  been  dredged  from  rather  steep 
slopes  at  depths  as  great  as  3,000  meters 
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and  from  the  shelf  to  the  north  near 
Monterey  Bay.  This  deposit  represents  a 
resource  of  approximately  115  million 
metric  tons. 

Phosphorite  has  been  recovered  from 
several  seamounts  in  the  Pacific  Ocean, 
where  it  is  usually  associated  with 
cobalt-rich  ferromanganese  oxides.  The 
size  of  these  deposits  is  only 
superficially  delineated  at  present. 

SurHcial  phosphorite  deposits  off  both 
coasts  are  considered  to  be  lag  deposits 
that  have  been  eroded  from  rocks  of 
Middle  Tertiary  age.  The  phosphorite 
ranges  in  size  from  pellets  to  pavements 
but  most  often  occurs  as  irregular- 
shaped  nodules.  The  phosphate  mineral 
is  francolite  and  is  associated  with 
caronate  sands.  The  source,  beds  crop 
out  on  land,  and  in  Florida  they  are 
dominantly  limestones.  In  California, 
they  include  dolomite  and  highly 
siliceous  rocks,  many  with  high 
concentrations  of  organic  carbon. 

In  Onslow  Bay.  about  100  kilometers 
offshore  of  North  Carolina,  preliminary 
evaluations  have  indicated  a  vast 
phosphate  resource  potential  occurring 
in  the  Miocene  Pungo  River  formation. 
This  formation  is  a  major  sedimentary 
phosphorite  unit  under  the  coastal  plain 
and  outcrops  offshore  as  a  northeast- 
southwest  belt  about  150  kilometers  long 
by  40  kilometers  wide  and  dips  into  the 
subsurface  to  the  southeast.  The 
economically  valuable  beds  within  this 
formation  have  been  estimated  to 
contain  1.36  billion  metric  tons  of 
phosphate  concentrated  grading 
between  28  to  30  percent  phosphate. 

Po/ymetallic  sulfide  deposits: 
Polymetallic  sulfides  have  been  found 
along  several  scafloor  spreading  centers 
in  the  Pacific  Ocean.  The  active  zone  of 
spreading  can  be  hundreds  of  kilometers 
long  but  is  usually  less  than  2  km  wide. 
Deeply  circulating  hot  seawater  leaches 
heavy  metals  (zinc,  silver,  copper, 
manganese,  cadmium,  iron,  etc.]  and 
sulphur  at  high  temperatures  from  the 
surrounding  rocks.  The  upward 


movement  of  these  hot  mineral-rich 
waters  is  confined  to  narrow  channels. 
Upon  reaching  the  seafloor,  the  water 
discharges  upward  in  a  plume  called  a 
smoker.  The  sudden  mixing  with  the 
cold  seawater  causes  metallic  sulfide 
minerals  to  be  precipitated  in  mounds 
and  chimneys  around  the  vents. 
Subsurface  concentrations  of  massive 
metallic  sulfide  minerals  may  also  be 
formed  in  the  vicinity  of  active  vents 
and  in  areas  of  active  spreading  which 
are  covered  by  thick  sediment.  Such 
deposits  may  be  preserved  and  carried 
with  the  spreading  plate — far  from  the 
spreading  centers. 

More  than  six  smokers  have  been 
found  on  the  juan  de  Fuca  Ridge.  A 
sample  recovered  near  a  smoker  just 
outside  the  EEZ  was  almost  pure  zinc 
sulfide  (55  percent  zinc)  and  contained 
300  parts  per  million  silver. 

Microscopic  amounts  of  metallic 
sulfides  have  been  identified  in  rock 
samples  recently  collected  from  the 
Gorda  Ridge  suggesting  the  presence  of 
hydrothermal  activity  in  the  area. 

Polymetallic  sulfides  may  also  be 
deposited  on  the  flanks  of  active 
volcanoes  in  back  arc  basins  such  as 
that  of  the  Northern  Marianas  and 
around  volcanoes  formed  over  hot  spots 
in  the  crust  like  the  Hawaiian  Islands. 

Cobalt-rich  manganese  oxide  crusts: 
These  crusts  occur  on  flank  areas  of 
islands  and  seamounts  in  the  Pacific 
region  including  the  Hawaiian 
archipelago.  Measured  cobalt  content 
ranges  from  0.4  percent  in  the  crusts  in 
deeper  water  to  1.2  percent  in  the  crusts 
on  seamount  tops  in  waters  less  than 
2.500  meters.  The  mean  crust  thickness 
is  more  than  2  centimeters  (cm)  in  upper 
slope  areas  and  may  be  as  thich  as  6-8 
cm.  Accessible  concentrations  could 
yield  16  kg  per  square  meter  of  crustal 
surface.  The  monetary  value  per  unit 
area  of  cobalt,  nickel,  manganese, 
copper,  and  molybdenum  in  these  crusts 
is  significantly  greater  than  in  known 
deepwater  nodules. 


Reference: 
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Oceans  "83  Conference  Proceedings,  p.  698- 
702. 

Cruickshank.  M.J.  and  H.D.  Hesi.  1975. 
Marine  Sand  and  gravel  mining:  Oceans. 
Woods  Hole  Oceanographic  Institute.  V. 
19.  No.  1.  pp.  32-44. 

Cruickshank.  .M.J..  1974.  Minerals  resources 
potential  of  continental  margins:  in 
Geology  of  Continental  Margins,  C.A.  Burk 
and  C.C.  Drake.  Eds..  Springer- Verlag,  New 
York.  p.  965-1000. 

Department  of  the  Interior.  1984.  A  national 
program  for  the  assessment  and 
developmenl  of  the  mineral  resources  of 
the  United  Stales  Exclusive  Economic 
Zone:  Proceedings  of  a  symposium 
sponsored  by  the  Department  of  the 
Interior.  Nov.  15. 18. 17. 1983.  U.S.C.S.  Circ. 
929.  p.  308. 

Department  of  the  Interior.  1979.  Program 
feasibility  document.  OCS  hard  minerals 
leasing:  National  Technical  Information 
Service,  Springfield.  VA  22161.  p.  180  with 
23  appendices.  NTIS  No.  PB81-192551. 

Evans.  |.R..  Da  Bia.  G.S.  and  Levinc.  C.R.. 
1982  Mining  and  Marketing  of  Sand  and 
Gravel  on  the  Outer  Continental  Shelf  of 
Southern  California.  California  Geology. 
Vol.  35.  p.  2.59-276. 

Riggs.  S.R..  and  others.  1984.  Phosphate 
resource  potential  in  Onslow  Bay.  N. 
Carolina  continental  shelf:  East  Carolina 
University.  Department  of  Geology. 
Greenvillt!.  NC  27834.  in  pross. 

Instructions  on  Call  | 

Indications  of  interest  should  be 
limited  to  the  OCS,  as  defined  in  the 
OCS  Lands  Act,  which  extends  a 
minimum  of  200  miles  from  the  coasts  of 
the  states  of  the  Union.  Respondents  are 
requested  to  rank  areas  according  to 
priority  of  interest  (e.g.  priority  1,  2,  and 
3). 

Dated:  |anuary  9. 1985. 
William  D.  Bettenberg, 
Director.  Minprals  Management  Service. 
jFR  Doc.  85-1099  Filed  1-14-85:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Ch.  1 

(Federal  Acquisition  Circular  S4-«] 
Federal  Acquisition  Regulation 

agency:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA).' 

ACTION:  interim  rule  and  request  fur 
comment. 

summary:  Federal  Acquisition  Circular 
(FAC)  84-6  amends  the  Federal 
Acquisition  Regulation  (FAR)  with 
respect  to  the  changes  required  to 
implement  the  publicizing  provisions 
and  the  validation  of  proprietary 
restrictions  of  the  Small  Business  and 
Federal  Procurement  Competition 
Enhancement  Act  of  1984  (Pub.  L  98- 
577),  and  the  protest  provisions  of  the 
Competition  in  Contracting  .Act  of  1984 
(CICA)  (Pub.  L  98-369). 

EFFECTIVE  DATES:  FAC  84-6  revisions  to 
FAR  Part  1  are  effective  November  29. 
1984.  The  FAC  84-6  revision  to  FAR  Part 
27  is  effective  for  solicitations  issued  on 
or  after  December  29. 1984.  F.AC  84-6 
revisions  to  FAR  Parts  12. 14.  33.  and  52 
are  effective  for  protests  filed  on  or  after 
January  15. 1985.  The  FAC  84-«  revision 
to  FAR  Part  39  is  effective  January  15. 
1985. 

DATE:  Comments  must  be  received  on  or 
before  March  la  1985.  Please  cite  FAC 
84-6  in  all  correspondence  on  this 
subject. 

ADDRESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  ATTN:  FAR 
Secretariat  (VR),  18th  A  F  Street,  NW., 
Room  4041,  Washington.  D.C.  20405. 
FOR  FURTHER  INFORMATION  CONTACT 
Roger  M.  Schwartt.  Director,  FAR 
Secretariat,  Room  4041,  GS  Building. 
Washington,  D.C^p405.  Telephone  (202) 
523-4755.  ▼  * 

SUPPLEMENTARY  INFORMATION:  A 

determination  has  been  made  under  the 
authority  of  the  Secretary  of  Defense, 
the  Administrator  of  General  Services, 
and  the  Administrator  for  the  National 
Aeronautics  and  Space  Administration 
that  the  regulations  in  FAC  84-6  must  be 
issued  as  temporary  regulations  in 
compliance  with  section  22  of  the  Office 
of  Federal  Procurement  Policy  Act,  as 
amended. 


Item  I.  FAC  84-6,  describes  changes  to 
FAR  Part  I  to  conform  the  regulation  to 
the  publicizing  provisions  of  Pub.  L  98- 
577.  The  FAR  revisions  described  in 
Item  I  are  effective  November  29, 1984. 
Under  the  new  coverage,  agencies  will 
be  required  to  publicize  acquisition 
regulations  that  have  a  significant  effect 
beyond  the  internal  operating 
procedures  of  the  agency  or  have  a 
significant  cost  or  administrative  impact 
on  contractors  or  offerors.  Such 
coverage  may  not  take  effect  until  30 
days  after  a  notice  (see  1.501-2(b)) 
inviting  public  comment  is  placed  in  the 
Federal  Register  unless  the  issuing 
officer  waives  the  advance  comment 
requirement  after  determining  that 
urgent  and  compelling  circumstances 
make  such  action  impracticable. 

Item  II,  FAC  84-6,  describes  changes 
to  the  FAR  that  require  civilian  agencies 
other  than  NASA  to  implement  section 
203  of  Pub.  L.  98-577  with  respect  to 
validation  of  restrictions  asserted  by  a 
contractor  or  subcontractor  on  the  right 
of  the  Government  to  use  technical  data. 
The  FAR  revisions  described  in  Item  II 
are  effective  for  solicitations  issued  on 
or  after  December  29, 1984. 

Item  III,  FAC  84-6,  provides  new 
procedures  for  submitting  protests  to  the 
General  Accounting  Office  or  the 
General  Services  Board  of  Contract 
Appeals.  The  FAR  revisions  described 
in  Item-Ill  are  effective  for  protests  filed 
on  or  after  January  15, 1985.  Agencies 
will  have  to  issue  internal  operating 
procedures,  for  implementation  prior  to 
the  effective  date.  These  regulations 
were  previously  published  for  a  brief 
comment  period  and  comments  received 
were  considered. 

Item  IV,  FAC  84-6,  revises  a  reference 
-in  FAirPart  39  pertaining  to  policies. 

fures.  and  guidelines  peculiar  to 
automatic  data  processing, 
telecommunications,  and  related 
resources. 
Roger  M.  Schwartz, 
Director.  FAR  Secretariat.  ' 

January  11. 1965. 

Federal  Acquisition  Circular 

(Number  84-6] 
The  material  contained  in  FAC  84-6  is 

effective  according  to  the  following: 

— The  revisions  to  the  Federal 
Acquisition  Regulation  (FAR) 
described  in  Item  I.  Publicizing 
Proposed  Regulations,  are  effective 
November  29. 1984. 

— The  revisions  to  the  FAR  described  in 
Item  II,  Validation  of  Proprietary  Data 
Restrictions,  is  effective  for 
solicitations  issued  by  civilian 
agencies  other  than  NASA  on  or  after 
December  29. 1984. 


— The  revisions  to  the  FAR  described  in 
Item  III,  Potest  Provisions  of  the 
Competition  in  Contracting  Act  of 
1984,  are  effective  for  protests  filed  on 
or  after  January  15, 1985. 

— The  revisions  to  the  FAR  described  in 
Item  IV,  Editorial,  is  effective  January 
15. 1985.  I 

Mary  Ann  Gilleece, 

Deputy  Under  Secretary.  (Acquisition 

Management).  Department  of  Defense. 

January  10. 1985.  I 

Ray  Kline.  I 

Acting  Administrator  of  General  Services. 

January  10, 1985.  1 

S. ).  Evans,  I 

Assistant  Administrator  for  Procurement. 
NAS.X. 

January  10.  1985. 

Federal  Acquisition  Circular  (FAC) 
84-6  amends  the  Federal  Acquisition 
Regulation  (FAR)  as  specified  below. 
The  following  is  a  summary  of  the 
amendments:  i 

Item  I — Publicizing  Proposed 
Regulations 

The  Small  Business  and  Federal 
Procurement  Competition  Enhancement 
Act  of  1984  (Pub.  L.  98-577)  requires  that 
certain  acquisition  regulations  receive 
public  comment.  The  changes  to  FAR 
Part  1  conform  the  regulation  to  these 
publicizing  f)rovisions.  Under  this  new 
coverage,  agencies  will  be  required  to 
publicise  acquisition  regulations  that 
have  a  significant  effect  beyond  the 
internal  oper^ing  procedures  of  the 
agency  or  have  a  significant  cost  or 
administrative  impact  on  contractors  or 
offerors.  Such  coverage  may  not  take 
effect  until  30  days  after  a  notice  (see 
1.501-2(b))  inviting  public  comment  is 
placed  in  the  Federal  Register  unless  the 
issuing  officer  waives  the  advance 
comment  requirement  after  determining 
that  urgent  and  compelling 
circumstances  make  such  action 
impracticable.  | 

item  II — Validation  of  Proprietary  Data 
Restrictions 

Section  203  of  Pub.  L.  (98-577 
amended  the  Federal  Property  and 
Administrative  Services  Act  of  1949  by 
adding  coverage  on  validation  of 
restrictions  asserted  by  a  contractor  or 
subcontractor  on  the  right  of  the 
Government  to  use  technical  data.  FAR 
27.401  is  amended  to  require  civilian 
agencies  other  than  NASA  to  implement 
section  203  of  Pub.  L.  98-577  pending  the 
publication  of  detailed  coverage  on  this 
subject  in  a  later  FAC. 
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Item  III — Protest  Provisions  of  the 
Competition  in  Contracting  Act  of  1984 

The  Competition  in  Contracting  Act  of 
1984  provides  revised  procedures  for 
filing  protests  with  the  General 
Accounting  Office  (GAO)  and  new 
procedures  for  filing  Automatic  Data 
Processing  protests  to  the  General 
Services  Board  of  Contract  Appeals 
(GSBCA).  These  protest  procedures 
apply  to  protests  filed  on  or  after 
January  15, 1985. 

FAR  Parts  12, 14.  33,  and  52  contain 
new  protest  coverage.  Under  the  new 
coverage,  agencies  will  be  required  to 
implement  procedures  for  processing 
protests  that  are  filed  with  the  GAO  and 
with  the  GSBCA.  The  protest  coverage 
of  the  FAR  is  removed  from  14.407-8  and 
the  revised  coverage  is  placed  in 
Subpart  33.1.  The  Disputes  and  Appeals 
coverage  of  Part  33  is  renumbered  as 
Subpart  33.2. 

Item  IV— Editorial 

The  reference  in  FAR  Part  39  is 
corrected  to  read  "Chapter  201  of  Title 
41  of  the  Code  of  Federal  Regulations". 

List  of  Subjects  in  48  CPR  Ch.  1 

Government  procurement. 

Therefore,  48  CFR  is  amended  as  set 
forth  below. 

The  authority  for  48  CFR  Ch.  1  is: 

Authority:  40  U.S.C.  486(c);  10  U''S.C. 
Chapter  137:  and  42  U.S.C.  2453(c). 

PART  1— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

1.201-1    (Amended] 

1.  Section  1.201-l(e)(2)  is  amended  by 
removing  the  reference  "1.501(c)"  and 
inserting  in  its  place  the  reference 
"1.501-2(b)". 

2.  Section  1.301  is  amended  by 
redesignating  paragraphs  (a)  and  (b)  as 
(a)(l]  and  (a)(2)  and  revising  new 
paragraph  (a)(1),  removing  the  second 
sentence  of  the  new  paragraph  (a)(2). 
and  adding  a  new  paragraph  (b)  to  read 
as  follows: 

1.301    Policy.  f 

(a)(1)  Subject  to  the  authorities  in  (c) 
below  and  other  statutory  authority,  an 
agency  head  may  issue  or  authorize  the 
issuance  of  agency  acquisition 
regulations  that  implement  or 
supplement  the  FAR  and  incorporate, 
together  with  the  FAR,  agency  policies, 
procedures,  contract  clauses,  solicitation 
provisions,  and  forms  that  govern  the 
contracting  process  or  otherwise  control 
the  relationship  between  the  agency, 
including  any  of  its  suborganizations. 


and  contractors  or  prospective 
contractors. 

***** 

(b)  Agency  heads  shall  establish 
procedures  to  ensure  that  issuances 
(including  revisions)  under  1.301(a)(1) 
shall  be  publicized  for  public  comment 
in  the  Federal  Register  in  conformance 
with  the  procedures  in  Subpart  1.5  and 
as  required  by  section  22  of  the  Office  of 
Federal  Procurement  Policy  Act,  as 
amended,  and  other  applicable  statutes 
when  they  have  a  significant  effect 
beyond  the  infernal  operating 
procedures  of  the  agency  or  have  a 
significant  cost  or  administrative  impact 
on  contractors  or  offerors.  However, 
publication  is  not  required  for  issuances 
that  merely  implement  or  supplement 
higher  level  issuances  that  have 
previously  undergone  the  public 
comment  process,  unless  such 
implementation  or  supplementation 
results  in  an  additional  significant  cost 
or  administrative  impact  on  contractors 
or  offerors  or  effect  beyond  the  internal 
operating  procedures  of  the  issuing 
organization.  Issuances  under  1.301(a)(2) 
need  not  be  publicized  for  public 
comment. 

3.  Section  1.303  is  amended  by 
revising  the  title:  the  first  sentence  of 
paragraph  (a):  and  paragraph  (b)  as 
follows: 

1.303    Publication  and  codification. 

(a)  Agency-wide  acquisition 
regulations  shall  be  published  in  the 
Federal  Register  as  required  by  law. 
shall  be  codified  under  an  assigned 
chapter  in  Title  48,  Code  of  Federal 
Regulations,  and  shall  parallel  the  FAR 
in  format,  arrangement,  and  numbering 
system  (but  see  1.104-l{c)).  *  *  * 

(b)  Issuances  under  1.301(a)(2)  need 
not  be  published  in  the  Federal  Register. 

4.  Subpart  1.5  is  amended  by 
redesignating  in  section  1.501  paragraph 
(a)  as  section  1.501-1;  redesignating 
paragraphs  (b),  (c),  and  (d)  as  section 
1.501-2;  redesignating  paragraph  (e)  as 
section  1.501-3;  redesignating  paragraph 
(f)  as  section  1.502  and  redesignating 
section  1.502  as  1.503;  and  revising  the 
subpart  to  read  as  follows: 

Subpart  1.5— Agency  and  Public 
Participation 

1.501    Solicitation  of  agency  and  public 
views. 

1.501-1    Definition. 

"Significant  revisions."  as  used  in  this 
subpart,  means  revisions  that  alter  the 
substantive  meaning  of  any  coverage  in 
the  FAR  System  having  a  significant 
cost  or  administrative  impact  on 
contractors  or  offerors,  or  a  significant 


effect  beyond  the  internal  operating 
procedures  of  the  issuing  agency.  This 
expression,  for  example,  does  not 
include  editorial,  stylistic,  or  other 
revisions  that  have  no  impact  on  the 
basic  meaning  of  the  coverage  being 
revised. 

1 .502-2    Opportunity  for  public  comment*. 

(a)  Views  of  agencies  and 
nongovernmental  parties  or 


organizations  will  be  considered  in 
formulating  acquisition  policies  and 
procedures. 

(b)  The^jpportunity  to  submit  written 
comments  on  proposed  significant 
revisions  shall  be  provided  by  placing  a 
notice  in  the  Federal  Register.  Each  of 
these  notices  shall  include — 

(1)  The  text  of  the  revision  or,  if  it  is 
impracticable  to  publish  the  full  text,  a 
summary  of  the  proposal; 

(2)  The  address  and  telephone  number 
of  the  individual  from  whom  copies  of 
the  revision,  in  full  text,  can  be 
requested  and  to  whom  comments 
thereon  should  be  addressed;  and 

(3)  When  1.501-3(b)  is  applicable,  a 
statement  that  the  revision  is  effective 
on  a  temporary  basis  pending 
completion  of  the  public  comment 
period. 

(c)  A  minimum  of  30  days  and. 
normally,  at  least  60  days  will  be  given 
for  the  receipt  of  comments. 

1.501-3    Exceptions. 

(a)  Comments  need  not  be  solicited 
when  the  proposed  coverage  does  not 
constitute  a  significant  revision. 

(b)  Advance  comments  need  not  be 
solicited  when  urgent  and  compelling 
circumstances  make  solicitation  of 
comments  impracticable  prior  to  the 
effective  date  of  the  coverage,  such  as 
when  a  new  statute  must  be 
implemented  in  a  relatively  short  period 
of  time.  In  such  case,  the  coverage  shall 
be  issued  on  a  temporary  basis  and 
shall  provide  for  at  least  a  30  day  public 
comment  period. 

1.502  Unsolicited  proposed  revisions. 

Consideration  shall  also  be  given  to 
unsolicited  recommendations  for 
revisions  that  have  been  submitted  in 
writing  with  sufficient  data  and 
rationale  to  permit  their  evaluation. 

1.503  Public  meetings. 

Public  meetings  may  be  appropriate 
when  a  decision  to  adopt,  amend,  or 
delete  coverage  is  likely  to  benefit  from 
significant  additional  views  and 
discussion. 


\ 
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PART  12— CONTRACT  DEUVERY  OR 
PERFORMANCE 

5.  Section  12.505  is  amended  by 
revising  parai;raph  |l))  to  read  as 
follows: 

12.505    Contract  clauses. 

(b)(1)  The  contracting  officer  shall 
insert  the  clause  at  52.212-13,  Stop- 
Work  Order,  in  solicitations  and 
contracts  for  automatic  data  processing 
under  40  U.S.C.  759  (see  33.in.i). 

(2)  Except  as  provided  in  |b)(1]  above, 
the  contracting  officer  may.  when 
conlractip:'  by  negotiation,  insert  the 
cl.iuse  at  5?  212-13.  Stop- Work  Order,  in 
solicitations  and  contracts  for  supplies, 
services,  or  research  and  development. 

(3)  If  a  cost-reimbursement  contract  is 
«:omlemplated.  the  contracting  officer 
shiill  use  the  clause  with  i's  Alternate  I. 


PART  14— FORMAL  ADVERTISING 

14.407-8    I  Amended  I 

6.  Section  14.407-8  is  amend«fd  by 
removinj?  paragraphs  (a)  through  (c)  and 
inserting  in  their  place  the  statement 
"Si'o  Siibparl  .l.'t.l — Protests." 

PART  27— PATENTS,  DATA.  AND 
COPYRIGHTS 

7.  Section  27.401  is  amended  by 
inserting  a  new  sentence  at  the  end  of 
the  p.ira<4rHph  to  read  as  follows: 

27.401     General. 

■    '   Cn  ilian  agcnf;ies  other  than 
.\.\SA  shall  implement  section  203  of 
Pub.  1,.  98-577  pertaining  to  validation  of 
propriclan,-  data  restrictions. 

8.  P.jrt  3.1  is  amended  by  rev  ising  the 
titli"  of  the  part  and  the  text  of  section 
3.{.0()0:  r.-designating  sections  33.001 
through  .33.014  as  sections  33.201  through 
33.214  respectively:  adding  a  new 
subpart  33.1:  removing  in  the  definition 
of  "claim '■  in  new  section  33.201  the 
word  "part  ■  in  the  first  sentence,  the 
citation  ",33.007"  in  the  third  sentence, 
and  the  citaiion  "33.006(a)'  in  the  fifth 
sentence  and  inserting  in  their  places, 
the  word  "subpart",  the  citation 
"33.207".  and  the  citation  "33.206(a) ' 
respectively:  removing  in  new  section 
33,203(b)  the  reference  "Part  33"  and 
inserting  in  its  place  the  word  "subpart": 
removing  in  the  first  sentence  of  new 
section  33.208  the  citation  "33.007(a)" 
and  insetting  in  its  place  the  citation 
".33.207(a)":  removing  in  new  section 
33.210|b)  the  citation  "33.009"  and 
inserting  in  its  place  the  citation 

"33  209":  and  removing  in  the  first 
sentence  of  new  section  33.214  the 


citation  "33.003"  and  inserting  in  its 
place  the  citation  "33.203"  as  follows: 

PART  33— PROTESTS,  DISPUTES,  AND 
APPEALS 

Sfc. 

33.000    Scope  of  part. 

Subpart  33.1— Protests 

33,101     Definitions. 

33.102 

33.103 

33104 

33.105 

33  10« 


General. 

Protests  to  the  ajtency. 
Protests  to  GAO. 
Protests  to  GSBC.^. 
Solicitation  provision. 


Subpart  33.2— Disputes  and  Appeals 

33201     D»>finitions. 

Contract  Disputes  .Act  of  1978. 

Applicability. 

Policy. 

Relationship  of  the  Act  to  Puh.  L  85- 


33202 
33  203 
33.204 
33  205 

804. 

33  206  Initiation  of  a  claim. 

33.207  Contractor  claim  certification. 

33  208  Interest  on  claims. 

33.209  Siispoctpd  fraudulent  cLiims. 

33.210  Contr^rting  officer's  authority. 
.13.211  Contracting  officer's  decision. 
33  212  Conirrtcting  officer's  duties  upon 

appeal. 

.33.213  Obligation  to  continue  performance. 

.33  214  Contract  clause. 

Authority:  40  L'  S.C.  486(c);  Chapter  137. 10 
U.S.C:  and  42  U.S.C.  2453(r). 

§  33.000    Scope  of  part. 

This  part  prescribes  policies  and 
procedures  for  filing  protests  and  for 
processing  contract  disputes  and 
appeals. 

Subpart  33.1— Protests 

33.101  Definitions. 

"Interested  party."  as  used  in  this 
subpart,  means  an  actual  or  prospective 
offeror  whose  direct  economic  interest 
would  be  affected  by  the  award  of  or 
failure  to  award  a  particular  contract. 

"Protest,"  as  used  in  this  subpart, 
means  a  written  objection  by  an 
interested  party  to  a  soliciation  by  an 
agency  for  offers  for  a  proposed  contract 
for  the  acquisition  of  supplies  or 
services  or  a  written  objection  by  an 
interested  party  to  a  proposed  award  or 
the  award  of  such  a  contract. 

33.102  General. 

(a)  Contracting  officers  shall  consider 
all  protests,  whether  submitted  before  or 
after  award  and  whether  filed  directly 
with  the  agency,  the  General  Accounting 
Office  (G.^O).  or  for  automatic  data 
processing  acquisitions  under  40  U.S.C. 
759  (hereinafter  cited  as  "ADP 
contracts  ").  the  General  Services  Board 
of  Contract  Appeals  (GSBCA).  The 
protestor  shall  be  notified  in  writing  of 
the  final  decision  of  the  protest.  (See 
19.302  for  protests  of  small  business 


status  and  22.608-3  for  protests 
involving  eligibility  under  the  Walsh- 
Mealey  Public  Contracts  Act.) 

(b)  An  int(>rested  party  wishing  to 
protest — 

(1)  Is  encouraged  to  seek  resolution 
within  the  agency  (see  33.103)  before 
filing  a  protest  with  the  GAO  or  the 
GSBCA; 

(2)  May  protest  to  the  GAO  in 
accordance  with  GAO  regulations  (4 
CFR  Part  21).  An  interested  party  who 
has  filed  a  protest  regarding  an  ADP 
contract  with  the  GAO  may  not  file  a 
protest  with  the  GSBCA  with  respect  to 
that  contract. 

(3)  May  protest  to  the  GSBCA 
regarding  an  award  of  an  ADP  contract 
in  accordance  with  GSBCA  Rules  of 
Procedure  (48  CFR  Part  61).  An 
interested  party  who  has  filed  a  protest 
regarding  an  ADP  contract  with  GSBCA 
(40  use.  759(h))  may  not  file  a  protest 
with  the  GAO  with  respect  to  that 
contract. 

33.103    Protests  to  the  agency. 

(a)  When  a  protest  is  filed  only  with 
the  agency,  an  award  shall  not  be  made^ 
until  the  matter  is  resolved  unless  the 
contracting  officer  or  other  designated 
official  first  determines  that  one  of  the 
following  applies: 

(1)  The  supplies  or  services  to  be 
contracted  for  are  urgently  required. 

(2)  Delivery  or  performance  will  be 
unduly  delayed  by  failure  to  make 
award  promptly. 

(3)  A  prompt  award  will  otherwise  be 
advantageous  to  the  Government. 

(b)(1)  When  a  protest  against  the 
making  of  an  award  is  received  and 
award  will  be  withheld  pending 
disposition  of  the  protest,  the  offerors 
whose  offers  might  become  eligible  for 
award  should  be  informed  of  the  protest. 
If  appropriate,  those  offerors  should  be 
requested,  before  expiration  of  the  time 
for  acceptance  of  their  offer,  to  extend 
the  time  for  acceptance  in  accordance 
with  14.404-1  (d)  to  avoid  the  need  for 
resolicitation.  In  the  event  of  failure  to 
obtain  such  extensions  of  offers, 
consideration  should  be  given  to 
procg«raing  with  award  under  (a)  above. 

(2)  Protests  received  after  award  filed 
only  with  the  agency  shall  be  handled  in 
accordance  with  agency  procedures. 
The  contracting  officer  need  not  suspend 
contract  performance  or  terminate  the 
awarded  contract  unless  it  appears 
likely  that  an  award  niay  be  invalidated 
and  a  delay  in  receiving  the  supplies  or 
services  is  not  prejudicial  to  the 
Government's  interest.  In  this  event,  the 
contracting  officer  should  consider 
seeking  a  mutual  agreement  with  the 
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contractor  to  suspend  per 
no-cost  basis. 


urmunce  on  a 


33. 104    ProtetU  to  GAO. 

I'he  Department  of  fustice  has  advised 
that  the  GAO  stay  provisions  in  31 
U.S.C.  3553  (c)  and  (d)  and  the  GAO 
damages  provision  in  31  VS.C.  3554(c) 
■regarding  payment  of  costs  of  filing  and 
pursuing  a  protest  and  preparing  the  bid 
andproposal  are  unconstitutional; 
therefore,  they  neither  bind  the 
executive  branch  nor  serve  as  tho  basis 
for  any  coverage  in  this  section. 

(a)  General.  (1)  A  protester  shall 
furnish  a  copy  of  its  complete  protest  to 
the  official  or  location  designated  in  the 
solicitation  or.  in  the  absence  of  such  a 
designation,  to  the  contracting  officer, 
no  later  than  one  day  aftor  the  protest  is 
filed  with  the  GAO.  Failure  to  furnish  a 
complete  copy  of  the  protest  within  one 
day  may  result  in  dismissal  of  the 
protest  by  GAO. 

(2)  When  a  protest,  before  or  after 
award,  has  been  lodged  with  the  GAO, 
the  agency  shall  prepare  a  report.  The 
report  should  include  a  copy  of — 

(i)  The  protest; 

(ii)  The  offer  submitted  by  the 
protesting  offeror  and  a  copy  of  the  offer' 
which  is  being  considered  for  award  or 
which  is  being  protested: 

(iii)  The  solicitation,  including  the 
specifications  or  portions  relevant  to  the 
protest; 

(iv)  The  abstract  of  offers  or  relevant 
portions; 

(v)  Any  other  documents  that  are 
relevant  to  the.protest;  and 

(vi)  The  contracting  officer's  signed 
statement  setting  forth  findings,  actions. 
and  recommendations  and  any 
additional  evidence  or  information 
deemed  necessary  in  determining  the 
viilidity  of  the  protest.  The  statement 
shall  be  fully  responsive  to  the 
allegation  of  the  protest.  If  the  contract 
action  or  contract  performance 
continues  after  receipt  of  the  protest,  the 
report  will  include  the  determinatian(s) 
prescribed  in  paragraphs  (b)  or  (c) 
below. 

(3)  Other  persons,  including  offerors, 
involved  in  or  affected  by  the  protest 
shall  be  given  notice  of  the  protest  and 
its  basis  in  appropriate  cases,  within 
one  work  day  after  its  receipt  by  the 
agency.  The  agency  shall  give 
immediate  notice  of  the  protest  to  the 
contractor  if  the  award  has  been  made 
or,  if  no  award  has  been  made,  to  all 
parties  who  appear  to  have  a  reasonable 
prospect  of  receiving  an  award  if  the 
protest  is  denied.  These  persons  shall 
also  be  advised  that  they  may  submit 
their  views  and  relevant  information 
directly  to  the  GAO  with  a  copy  to  the 
contracting  officer  within  a  specified 


period  of  time.  Normally,  the  time 
specified  will  be  1  week. 

(4)  The  agency  shall  submit  a 
complete  report  (see  (a)(2)  above)  to 
GAO  within  25  wi^rk  days  after  receipt 
from  GAO  of  the  telephonic  notice  of 
such  protest,  or  within  10  work  days 
after  receipt  from  GAO  of  a 
determination  to  use  the  express 
options,  unless — 

(i)  The  GAO  advises  the  agency  that 
the  protest  has  been  dimissed:  or 

(ii)  The  agency  advises  GAO  in 
writing  that  the  specific  circumstances 
of  the  protest  require  a  longer  period 
and  GAO  establishes  a  new  date.  Any 
new  date  shall  be  documented  in  the 
agency's  protest  file. 

(5)(i)  Timely  action  on  protests  is 
essential.  Upon  notice  that  a  protest  has 
been  lodged  with  the  GAO.  the 
contracting  officer  shall  immediately 
begin  compiling  the  information 
necessary  for  a  report  to  the  GAO.  To 
further  expedite  processing,  when 
furnishing  a  copy  of  the  report  including 
relevant  documents  to  the  GAO,  the 
agency  shall  simultaneously  furnish  a 
copy  of  the  report  including  relevant 
documents  to  the  protester  and  a  copy 
of  thfe  report  without  relevant 
documents  to  other  interested  parties 
who  have  responded  to  the  notice  in 
{a)(3)  above.  Upon  request  the  agency 
shall  also  provide  to  any  interested 
party  a  relevant  document  contained  in 
the  report. 

(A)  Documents  previously  furnished 
to  or  prepared  by  a  party  (e.g.,  the 
solicitation  or  the  party's  own  proposal) 
need  not  be  furnished  to  that  party. 

(D|  Classified  or  privileged 
information  or  information  that  would 
give  a  party  a  competitive  advantage 
and  other  information  that  the 
Government  determines  under 
appropriate  authority  to  withhold  shou-ld 
be  deleted  from  the  copy  of  the  report  or 
relevant  documents  furnished  to  that 
party. 

(ii)  The  protester  and  other  interested 
parties  shall  be  requested  to  furnish  a 
copy  of  any  comments  on  the  report 
directly  to  the  GAO  as  well  as  to  the 
contracting  officer. 

(6)  Agencies  shall  furnish  the  GAO 
with  the  name,  title,  and  telephone 
number  of  one  or  more  officials  (in  both 
field  and  headquarters  offices,  if 
desired)  whom  the  GAO  may  contact 
regarding  protests.  Each  agency  shall  be 
responsible  for  promptly  advising  the 
GAO  of  any  change  in  the  designated 
officials. 

(b)  Protests  before  award.  (1)  When 
the  agency  has  received  notice  from 
GAO  of  a  protest  filed  directly  with 
GAO,  award  shall  not  be  made  until  the 
matter  is  resolved,  unless  the 


contracting  officer  or  other  designated 
official  determines  in  writing  that-r- 

(i)  The  supplies  or  services  to  be 
contracted  for  are  urgently  required; 

(ii)  Deliverj'  or  performance  will  be 
unduly  delayed  by  failure  to  make 
award  promptly:  or 

(ill)  A  prompt  award  will  otherwise  be 
advantageous  to  the  Government. 

(2)  When  a  protest  against  the  making 
of  an  award  is  received  and  award  will   • 
be  withheld  pending  disposition  of  the 
protest,  the  offerors  whose  offers  might 
become  eligible  for  award  should  be 
informed  of  the  protest.  If  appropriate, 
those  offerors  should  be  requested, 
before  expiration  of  the  time  for 
acceptance  of  their  offer,  to  extend  the 
time  for  acceptance  in  accordance  with 
14.404-l(d)  to  avoid  the  need  for 
resolicitation.  In  the  event  of  failure  to 
obtain  such  extensions  of  offers, 
consideration  should  be  given  to 
proceeding  with  award  under  (b)(1) 
above. 

(c)  Protests  after  award.  Protests 
received  after  award  shall  be  handled  in 
■accordance  with  agency  procedures. 
Although  persons  involved  in  or  affected 
by  the  filing  of  a  protest  may  be  limited, 
at  least  the  contractor  shall  be  furnished 
the  notice  of  protest  and  its  basis.  The 
contracting  officer  need  not  suspend 
contract  performance  or  terminate  the 
awarded  contract  unless  it  appears 
likely  that  an  award  may  be  invalidated 
and  a  delay  in  receiving  the  supplies  or 
services  is  not  prejudicial  to  the 
Government's  interest.  In  this  event,  the 
contracting  officer  should  consider 
seeking  a  mutual  agreement  with  the 
contractor  to  suspend  performance  on  a 
no-cost  basis. 

(d)  Findings  and  notice.  If  the  decision 
is  to  proceed  with  contract  award,  or 
continue  contract  performance  under  (b) 
or  (c)  above,  the  contracting  officer  shall 
include  the  written  findings  or  other 
required  documentation  in  the  file.  T^ 
contracting  officer  also  shall  give 
written  notice  of  the  decision  to  the 
protester  and  other  interested  parties. 

(e)  CAO  decision  time.  GAO  will 
issue  its  recommendation  on  a  protest 
within  90  work  days,  or  within  45 
calendar  days  under  the  express  option, 
unless  GAO  establishes  a  longer  period 
of  time. 

(f)  Notice  to  GAO.  The  head  of  the 
agency  or  a  designee  (not  below  the 
level  of  the  head  of  the  contracting 
activity)  responsible  for  the  solicitation, 
proposed  award,  or  award  of  the 
contract  shall  report  to  the  Comptroller 
General  within  60  days  of  receipt  of  the 
GAO's  recommendation  if  the  agency 
has  decided  not  to  comply  with  the 
recommendation.  The  report  shall 
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explain  the  reasons  why  the  GAO's 
recommendation  will  not  be  followed  by 
the  agency. 

33.105    Protests  to  GSeC  A.  ^ 

(a)|l)  An  interested  party  may  protest 
an  ADP  acquisition  conducted  under 
Section  111  of  the  Federal  Property  and 
Administrative  Services  Act  (40  U.S.C. 
759)  by  filing  a  protest  with  the  GSBCA. 
ADP  acquisition  protests  not  covered 
under  this  statute  may  not  be  heard  by 
the  GSBCA,  but  may  be  heard  by  the 
agency,  the  courts,  or  GAO.  A  protester 
shall  furnish  a  copy  of  its  complete 
protest  to  the  official  or  location 
designated  in  the  solicitation,  or  in  the 
absence  of  such  a  designation  to  the 
contracting  officer,  no  later  than  one  day 
after  the  protest  is  filed  with  GSBCA. 
Any  request  for  a  hearing  on  either  a 
suspension  of  procurement  authority  or 
on  the  merits  shall  be  in  the  protest. 

.(2)  The  GSBCA  procedures  state 
that— 

(i)  Within  one  working  day  after 
receipt  of  a  copy  of  the  protest,  the 
agency  shall  give  either  oral  or  written 
notice  of  the  protest  to  all  parties  who 
were  solicited  or.  if  the  solicitation  has 
closed,  only  to  those  who 'submitted  a 
sealed  bid  or  offer  and 

(ii)  Written  confirmation  of  notice  and 
a  listing  of  all  persons  and  agencies 
receiving  notice  should  be  given  to  the 
Board  within  five  working  days  after 
receipt  of  the  protest. 

(b)  The  GSBCA  procedures  state  that 
within  10  work  days  after  the  filing  of  a 
protest,  or  such  longer  time  as  the 
GSBCA  may  establish,  the  agency  shall 
file  with  the  GSBCA  and  all  other 
parties  a  protest  file.  Except  where  the 
agency  determines  under  appropriate 
authority  to  withhold  classified  or 
privileged  information  or  information 
that  would  give  a  competitive 
advantage,  the  protest  file  shall  include 
the  following: 

(1)  A  contracting  officer's  decision,  if 
any. 

(2)  The  contract,  if  any. 

(3)  All  relevant  correspondence. 
|4)  Affidavits  or  statements  of 

witnesses  on  the  matter  under  protest. 

(5)  All  documents  relied  upon  by  the 
contracting  officer  in  taking  the  action 
protested. 

(6)  A  copy  of  the  solicitation,  the 
protestor's  bid  or  proposal  and,  if  bid 
opening  has  occurred  and  no  contract 


has  been  awarded,  a  copy  of  any 
relevant  bids  and  the  bid  abstract. 

(7)  In  a  negotiated  acquisition,  a  copy 
of  offers  or  proposals  being  considered 
for  award  and  relevant  to  the  protest 
should  be  included  in  the  GSBCA  file 
only,  for  in  camera  review  by  the  Board. 
The  agency  shall  serve  all  parties  with  a 
list  of  documents  provided  to  the  Board 
for  in  came/a  review. 

(8)  Any  additional  existing  evidence 
or  informatimNjecessary  to  determine 
the  merits  oLAhe  protest. 

(9)  Any  iinormation  otherwise 
withheld,  where  it  is  appropriate  for  in 
camera  review  by  the  Board. 

(c)  The  GSBCA  procedures  state  that 
within  15  work  days  after  the  filing  of 
the  protest,  or  such  longer  time  as  the 
Board  may  establish,  the  agency  shall 
submit  its  answer  to  the  Board  setting 
forth  its  defenses  to  the  protest  and  its 
findings,  actions,  and  recommendations 
in  the  matter. 

(d)(1)  If  a  protest  contains  a  timely 
request  for  a  suspension  of  procurement 
authority,  a  hearing  will  be  held 
whenever  practicable  but  no  later  than 
10  calendar  days  after  the  filing  of  the 
protest.  The  Board  shall  suspend  the 
procurement  authority  unless  the  agency 
establishes  that — 

(i)  Absent  suspension,  the  contract 
award  is  likely  within  30  calendar  days; 
and 

(ii)  Urgent  and  compelling 
circumstances  which  significantly  affect 
interests  of  the  United  States  will  not 
permit  waiting  for  the  decision. 

(2)  Circumstances  in  (d)(1)  above  shall 
be  established  by  a  D&F  executed  by  the 
agency  head  or  designee. 

(3)  "The  Board's  decision  on 
suspension  may  be  oral. 

(e)  A  hearing  on  the  merits,  if 
requested,  will  be  held  within  25  work 
days  after  the  filing  of  the  protest  and  a 
GSBCA  decision  on  the  merits  will  be 
issued  within  45  work  days,  unless  the 
Board's  chairman  determines  a  longer 
period  is  required. 

(f)(1)  The  GSBCA  may  declare  an 
appropriate  interested  party  to  be 
entitled  to  the  costs  of — 

(i)  Filing  and  pursuing  the  protest, 
including  reasonable  attorney's  fees: 
and 

(ii)  Bid  and  proposal  preparation. 

(2)  Costs  awarded  under  (f)(1)  above 
shall  be  paid  promptly  by  the  agency  out 


of  funds  available  to  or  for  the  use  of  the 
acquisition  of  supplies  or  services. 

(g)  The  GSBCA's  final  decision  may 
be  appealed  by  the  agency  or  by  any 
interested  party,  including  any 
intervening  interested  parties,  as  set 
forth  in  Subpart  33.2. 

33.106    Solicitation  provision. 

The  contracting  officer  shall  insert  the 
provision  at  52.233-2,  Service  of  Protest, 
in  solicitations  for  other  than  small 
purchases. 

PART  39— MANAGEMENT. 
ACQUISITION,  AND  USE  OF 
INFORMATION  RESOURCES 

9.  The  first  sentence  in  Part  39  is 
revised  to  read  as  follows:  Chapter  201 
of  Title  41  of  the  Code  of  Federal 
Regulations  contains  policies, 
procedures,  and  guidelines  peculiar  to 
automatic  data  processing  (ADP), 
telecommunications,  and  related 
resources. 

PART  52-SOLiCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

10.  Section  52.212-13  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

52.212-13    Stop-Work  Order. 

As  prescribed  in  12.505(b].  insert  the 
following  clause.  The  "90-day"  period 
stated  in  the  clause  may  be  reduced  to 
less  than  90  days. 

*        •        •        •        * 

11.  A  new  section  52.233-2  is  added  as 
follows: 

52.233-2    Sorvic*  of  Protest 

As  prescribed  in  33.106,  insert  the 
following  provision: 

Service  of  Protest  OAN  1985) 

Protests,  as  defined  in  section  33.101  of  the 
Federal  Acquisition  Regulation,  shall  be 
served  on  the  Contracting  Officer  by 
obtaining  written  and  dated 
acknowledgement  of  receipt  from 

(Contracting  Officer  designate  the  official  or 
location  where  a  protest  may  be  served  on 
the  Contracting  Oflicer.) 

(End  of  Provision) 

(FR  Doc.  85-1251  Filed  1-14-85:  8:45  am] 
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Order  Now! 

The 

United  States 

Government 

Manual  1984/85 

As  the  official  handbook  of  the  Federal 
Government,  the  Manual  is  the  best  source  of 
information  on  the  activities,  functions, 
organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It 
also  includes  information  on  quasi-official  agencies 
and  international  organizations  in  which  the  United 
States  participates. 

Particularly  helpful  for  those  interested  in  where 
to  go  and  who  to  see  about  a  subject  of  particular 
concern  is  each  agency's  "Sources  of  Information" 
section,  which  provides  addresses  and  telephone 
numbers  for  use  in  obtaining  specifics  on  consumer 
activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of 
citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  subject /agency  indexes. 

Of  significant  historical  interest  is  Appendix  A, 
which  describes  the  agencies  and  functions  of  the 
Federal  Government  abolished,  transferred,  or 
changed  in  name  subsequent  to  March  4, 1933. 

The  Mafiual  is  published  by  the  Office  of  the 
Foderdl  Register,  National  Archives  and  Records 
Service.  General  Services  Administration. 
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